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FEDBRAL  lEGISm  PublldMd  dally.  Mondaythrough  Friday., 
(not  publishad  on  Saturday*.  Sunday*,  or  on  otTicial  holidaysj,  by 
tbe  Offica  of  the  Federal  Mf^star.  National  Archivea  and  Records 
Administration,  Washington.  DC  20406.  under  the  Federal  Register 
Act  (49  Stat  500.  as  amended:  44  U.S.Q  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Suoerintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington.  DC 
20402. 

The  Federal  Ragiatar  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  ^encies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documenU  having  general 
applicability  and  legal  effisct.  documenU  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  OfRce 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Faderu  Ragialer  shall  be 
judicially  noticed. 

The  Federal  Ragiatar  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  day  the  Federal  Register  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59,  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a^Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynciironous  dial-in.  The  aimual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.accessgpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  contununications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required:  at  the  second  login  prompt,  login  as  newuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

helpOeids05.eids.gpo.gov.  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rmiater  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Re^er,  Federal 
Rraister  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription:  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasteiCard.  Mail  to:  New  Orders. 
Superintendent  of  DocumenU.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  matarial  appearing 
in  the  Fadaral  Ragiatar. 

Itow  T*  Cte  TUa  PubUcatioa:  Use  the  volume  number  and  the 
number.  Example:  59  FR  12345. 
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login  as  wais,  no  password  <enter>,  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 
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WHO: 
WHAT: 


WHY: 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Tbe  Oflice  of  tbe  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  Tbe  regulatory  process,  %ntb  a  focus  on  tbe  Federal  Register 
system  and  the  public's  role  in  tbe  development  of 
regulations. 

2.  Tbe  relationship  between  the  Federal  Register  and  Code  of 
Federal  Regulations. 

3.  Tbe  important  elements  of  typical  Federal  Register 
documents.  / 

4.  An  introduction  to  the  Hnding  aids  oftbe  FR/CFR  system. 

To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

(TWO  BRIERNOS^ 

WHEN: 

November  21  at  9:00  ito  and  1:30  pm 

WHERE: 

Office  of  the  Federal  JRegister  Conference 

Room,  800  North  Cai&tol  Street  NW. 

• 

Washington,  DC  (3  bUicks  north  of  Union 

Station  Metro)          / 

RESERVATIONS: 

202-523-45389 
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Agriculture  Department 

See  Forest  Service 

Army  Department 
See  Engineers  C>)rps 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Epidemiologic  evaluation  of  cancer  and  occupational 

exposures  at  Rocky  Flats  Plant;  NIOSH  meeting.  54609 

Coast  Guard 

RULES 

Drawbridge  operations: 

Florida, 54518-54519  ' 

Ports  and  waterways  safety: 
^       Prince  William  Sound.  AK.  et  al.;  escort  vessels  for 
certain  oil  tankers 

Crash-stop  criteria;  effective  date  suspended,  54519- 
54521 

Nonccs 

Committees;  establishment,  renewal,  termination,  etc.: 
Chemical  Transportation  Advisory  Committee.  54668- 
54669 

Commerce  Department 

See  International  Trade  Administration 

See  NaUonal  Institute  of  Standards  and  Technology 

•  Committee  tor  ttie  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Colombia,  54548 
Export  visa  requirements;  certification,  waivers,  etc  • 

Himgary,  54547-54548 

Consumer  Product  Safety  Commission 

NOTICES 

Protective  batting  helmets;  petition  requesting  issuance 
54548-54549 

Customs  Service 

PROPOSED  RULES 

ArUcles  conditionally  free,  subject  to  reduced  rate,  etc: 
Reusable  shipping  devices  arriving  from  Canada  or 
Mexico;  treatment,  54537-54539 

Defense  Depwlment 

See  Engineers  (^rps 

Drug  Enforcement  Administration  .      . 

NOTICES 

Schedules  of  controlled  substances;  production  quotas- 
Schedule  II — 
1994  aggregate.  54629-54630 

Education  Department 

RULES  • 

Postsecondary  education: 
Federal  Pell  grant  program  and  PresidenUai  access 
scholarship  program.  54718-54743 
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NOTICES 

Agency  information  collection  activities  under  0MB 

review,  54550 
Meetings: 

Federal  Interagency  Oxjrdinating  Council,  54550-54551 
Employment  and  Training  Administration 

PROPOSED  RULES 

Job  Training  Partnership  Act: 

Job  Corps;  student  allowances  and  allotments,  54539- 
54540 
NOTICES 
Adjustment  assistance: 

Hoechst  Celanese.  54634 

Kasmark  &  Marshall.  Inc.,  et  al..  54631-54632 

McDonnell  Douglas  Corp..  54632-54633 

McDonnell  Douglas  Corp.;  correction.  54632 

Morrison  Berkshire,  Inc.,  et  al.,  54633 

Vought  Aircraft  Co.,  54633-54634 
NAFTA  transitional  adjustment  assistance: 

American  Cyanamid  Co.,  5463&-54631 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Assistance  awards;  issuance  on  'fixed  obligation"  basis 
54551  ' 

Meetings: 

Human  Radiation  Experiments  Advisory  Committee 
54551-54552 

Engineers  Corps 

NOTICES 

Wyomiiig  Valley  levee  raising  project.  PA;  phase  II  general 
design  memorandum,  54549-54550 

Environmental  Protection  Agency 

RULES 

Air  programs;  fuel  and  fuel  additives: 

Deposit  control  gasoline  additive  standards.  54678-54715 
Air  quality  implementaUon  plans;  approval  and 
promulgation;  various  States: 
Arizona.  54521-54523 
Tennessee.  54523-54524 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Arizona.  54540-54544.  54544-54545 
Tennessee,  54544 
Toxic  substances: 
Asbestos-containing  materials  in  schools;  worker 
protection,  54746-54779 
NOTICES 

Drinking  water: 
Public  water  supply  supervision  program— 
Coimec^cut,  54553 
Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  education  and  training  program,  54554 

Executive  Office  of  ttw  President 

See  Presidential  Documents 
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Fedeial 

RULES 

Airworthiness  directives: 

Luscombe;  corTection,^4517 
PnOPOSEO  RULES 
Airworthiness  directives: 

Transport  category  airplanes,  54535-54537 

Federal  Communications  Commission 

RULES 

Radio  stations:  table  of  assignments: 

Arizona.  54532-54533 

Kentucky,  54533 

Louisiana.  54533-54534 

Ohio.  54533 
PROPOSED  RULES 

Radio  stations:  table  of  assignments: 

Iowa.  54545 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  54554-54599 
Public  safety  radio  commvmications  plans: 

Northern  California  area?54600 

Federal  Energy  Regulatory  Commission 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
National  Fuel  Gas  Supply  Corp.,  54552 
Transcontinental  Gas  Pipe  Line  Corp..  54552-54553 
Wyoming  Interstate  Co.  Ltd.,  54553 

Federal  Highway  Administration 

NOTICES 

Memorandums  of  understanding: 
Motor  carrier  safety  and  compliance  reviews  by  U.S.  and 
facility  audits  by  Canada;  reciprocal  recognition  of 
safety  ratings,  54669-54670 

Federal  Reserve  System 

NOTICES 

Meetings:  Sunshine  Act,  54675 
Applications,  hffarings.  determinations,  etc.: 

Bank  South  Corp.,  54601 

Moser.  Christopher  T.,  et  al.;  correction,  54601 

Norwest  Corp..  54601 

NSB  Holding  Corp.  et  al..  54600 

Pignatelli.  Louis  P..  54600 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices:  ^ 

Baby  Furniture  Plus  AssociatiopHnc.  54601-54604 
New  England  Juvenile  Retailed  Association  et  al..  54604- 
54608 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Federal  debt  collection  and  discount  evaluation:  Treasury 

current  value  of  funds  rate,  54672 
Surety  companies  acceptable  on  Federal  bonds: 
Pacific  States  Casualty  Co..  54672 
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Fish  and  Wildlife 

NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits— 
Hilltown  Property  Development,  TX;  golden-cheeked 

warbler,  54627 
Wallace  Tract  Subdivision  Development.  TX;  golden- 
cheeked  warbler.  54627-54628 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
New  drug  applications — 
CefUofur.  54517-54518 
Sponsor  name  and  address  changes — 
A.L.  Laboratories.  Inc..  54518 
NOTICES 
Food  additive  petitions: 

Alcide  Corp..  Inc..  54609 
Human  drugs: 
Export  applications — 
Code  5020  (superparamagnetic  iron  oxide).  54609- 

54610 
Genesa  (aibutamine)  system  sterile  solution  for 

intravenous  infusion.  54610 
Lovastatin  bulk  human  drug  substance.  54610-54611 
Meetings: 
Advisory  committees,  panels,  etc..  54611-54614 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notice:- 
Northem  region.  54546 

General  Accounting  Office 

NOTICES 

Meetings:  "* 

Federal  Accounting  Standards  Advisory  Board.  54608- 
54609 

General  Services  Administration 

RULES 

Federal  property  management: 

Fire  protection  engineering,  54524-54532 
NOTICES 
Enviroiunental  statements;  availability,  etc.: 

Brooklyn.  NY;  U.S.  Court  facilities  and  General  Post 
Office,  54646-54647 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

See  Pubhc  Health  Service 

Health  Raaources  and  Services  Administration 

See  Public  Health  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Dentistry  general  practice;  residency  training  and 

advanced  education.  54614-54617 
Minority  health  professions  education  centers  of 
excellence.  54617-54620 


Housing  and  Uftan  Development  Department 

NOTICES  ^ 

Grant  and  cooperative  agreement  awards: 
Community  outreach  partnership  centers  program 
54624-54625  .  ' 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Ser\'ice 

International  Trade  Administration 

NOTICES 
Antidumping: 
Canned  pineapple  fruit  from — 
Thailand,  54546 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  54675 

Interstate  Commerce  Commission 

NOTICES 

Meetings;  Sunshine  Act,  54675 
Railroad  services  abandonment: 
Norfolk  &  Western  Railway  Co.,  54629 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Prisons  Bureau 

Labor  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 
NOTICES 

Agency  information  collection  activities  under  OMB 
review,  54630 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 
Beaver  River  Resource  Area,  UT,  54625 
Roswell  Resource  Area  et  al.,  NM.  54625-54627 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards:  -  » 

Puerto  Rico  Legal  Services,  54638-54639 

Marine  Mammal  Commission 

NOTICES 

Meetings;  Sunshine  Act,  54675  , 

National  Credit  Union  Administration 

RULES 

Credit  unions: 

'    Organization,  bylaws,  etc.;  CFR  sections  removed;  CFR 
correction,  54517  , 

National  Institute  of  Standards  and  Technology 

NOTICES 

Meetings: 
Advanced  Technology  Visiting  Committee,  54546-54547 
Computer  System  Security  and  Privacy  Advisory  Board 
54547  ^ 
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National  Institutes  of  Health 

NOTICES 

hiventions.  Government-owned;  availability  for  licensinc 
54622-54623  "  ^' 

Meetings: 
Bioelectrical  Impedance  Analysis  in  Body  Composition 
Measurement,  Technology  Assessment  Conference 
54623-54624        ' 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive; 
Targeted  Genetics  Corp.,  54624 

National  Park  Service 

NOTICES 

National  Register  of  Historic  Places: 
Pending  nominations,  54628 

National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc  ■     - 
National  Science  Board,  54639 

Nuclear  Regulatory  Commission 

>  NOTICES 
Abnormal  occurrence  reports: 

Quarterly  reports  to  Congress,  54639-54646 
Applications,  hearings,  determinations,  etc.: 
Innovative  Weaponry,  Inc..  54646 
Virginia  Electric  &  Power  Co..  54646 

Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Construction  safety  and  health  standards: 
Steel  Erection  Negotiated  Rulemaking  Advisory 
Committee 
Meetings,  54540 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans:  prohibited  transaction  exemptions: 
L.H.  Chapman  Investment  Co.  et  al.,  54634-54635 
Wells  Fargo  Bank,  N.A.,  et  al.,  54635-54638 

Postal  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Brooklyn,  NY;  U.S.  Court  facilities  and  General  Post 
Office,  54646-54647 

Presidential  Documents 

PROCLAMATIONS 

Special  observances: 

Year  of  Gospel  Music,  The  {Proc.  6752).  54513 
ADMINISTRATIVE  ORDERS 
Government  agencies  and  employees: 
Defense  Department  political  appointees;  political 
activity  limitation  authority  (Memorandum  of 
October  27,  1994).  54515 
Iran  emergency;  continuation  (Notice  of  October  31.  1994) 
54785 

Prisons  Bureau 

PROPOSED  RULES 

Inmate  control,  custody,  care,  etc.: 
Classification  and  program  review.  54782 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
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See  Food  and  Drug  Administratioa 

See  Health  Resources  and  Services  Administration 

See  National  Institutes  of  Health 

NOTICES 

Meetings: 

National  Toxicology  Program;  Scientific  Counselors 
Board.  54620-54622 
Natiorwl  t05dcology  program: 

Biennial  Report  on  Carcinogens;  review  of  criteria  used 
in  substance  listing,  54620 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange.  Inc.,  54647-54648 
National  Association  of  Securities  Dealers,  Inc..  54649- 

54650 
New  York  Stock  Exchange,  bic.  54650-54651 
Pacific  Stock  Exchange.  Inc..  54653-54655 
Philadelphia  Stock  Exchange.  Inc..  54651-54653 
Stock  Clearing  Corp.  of  Philadelphia.  54653 

Applications,  hearings,  determinations,  etc.: 
Equity  Strategies  Fund.  Inc..  54655-54656 
Galaxy  Fund  et  al.  54665-54667 
Institutional  Liquid  Assets  et  al..  54656-54661 
Salomon  Brothers  Capital  Fund.  bic.  et  al..  54661-546©5 

Small  Business  Administration. 

NOTICES 

Meetings:  district  and  regional  advisory  councils: 

Connecticut.  54667 
Applications,  hearings,  determinations,  etc.: 

DFW  Capital  Partners.  LP..  54667 

Mercury  Capital.  LP..  54667-54668 

State  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Secretary.  54666 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

NOTICES 

Interstate  Commerce  Commission  functions:  study.  54668 
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Proclamation  6752  of  October  28,  1994 
The  Year  of  Gospel  Music,  1994 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

Born  in  the  soul  of  America's  churches.  Gospel  music  is  an  inteeral  part 
SLin"?^  and  spirituality  in  parishes  from  Atlanta  to  Dallas,  oltroit^  to 

coimrv  il^ts  ^^r^^^^  °f  ^r  ^""'^^  ^"y  ^°  '^^  ^'"^l'^^*  hamlets  of  our 
country  It  is  a  music  of  the  people,  one  that  has  provided  hone  and 
inspiration  for  generations  of  Americans.  p  uvmea  nope  and 

Gospel  music  has  come  to  influence  singers  and  composers  of  all  popular 
forms,  including  ,azz,  the  blues,  and  soul  music.  The  rhythm  and  expKve- 

anUaTp^rt^^flJ^X  ^""'  "  '"^°'^"*  ^^^  °^  °"^  ^"^""^  ^"^ 
Our  Nation  owes  a  great  debt  of  gratitude  to  those  who  preserve  and  brina 
tL  mSF'r  """'  '  '"  °"'  "!^"'"^"^' '"  recordings,  in  concerts,  and  though 
mnci^cl^i,  J  '*  *°  °"^  ''^"^"^^  '"^^^'^^  *°  P~"^ote  and  support  Gospel 
music  so  that  generations  to  come  may  enjoy  and  appreciate  it  In  so  dbiSg 
we  will  gain  a  greater  understanding  of  the  breadth  and  v  taUty  of  the 
of's'Sng  ^^"'^         "'  indomitable  faith  as  it  is  expressed  through  the  beauty 

l994^."^ho  v^  S«"f?,Jo'"!  Resolution  157,  has  designated  the  year  of 

th.  Pr^LJ^?  ^^^'  °^  ^°T^  ^"'^^"  «"^  h^s  authorised  and  requested 
the  President  to  issue  a  proclamation  in  observance  of  this  year. 

ofTmP^!^°?^'  l'  ^^^"A'^  J.  CUNTON,  President  of  the  United  States 
ot  America,  do  hereby  proclaim  the  year  of  1994  as  The  Year  of  Gospel 
Music.  I  urge  all  Americans  to  celebrate  Gospel  music  with  appropriate 
ceremonies  and  activities  and  to  reflect  on  the  role  that  this  music  has 
in  remvigoratmg  and  renewing  our  souls  and  our  communities. 

li^v^^T^fl^^™^?^*  ^  ^'"?  ^"^"""^°  '''  ™y  hand  this  twenty-eighth 
day  of  October,  in  the  year  of  our  Lord  -  nineteen  hundred  and  ninety- 
four  and  of  the  Independence  of  the  United  States  of  America  the  two 
Hundred  and  nineteenth. 


IFK  Doc.  94-27182 
Filed  10-2»-94;  1:40  pm) 
Billing  code  3195-Ol-P 
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Memorandum  of  October  27,  1994 
Delegation  of  Authority 

Memorandum  for  the  Secretary  of  Defense 

Pursuant  to  authority  vested  in  me  as  the  Chief  Executive  Officer  of  the 
United  States,  and  consistent  with  the  provisions  of  the  Hatch  Act  Reform 
Amendment  regu  ations.  5  CFR  734.104.  and  section  301  of  title  3.  United 
States  Code.  I  delegate  to  you  the  authority  to  limit  the  political  activities 
of  poll  ical  appointees  of  the  Department  of  Defense,  including  Presidential 
appointees,  Presidential  appointees  with  Senate  confirmation,  noncar«er  SES 
appointees,  and  Schedule  C  appointees. 

R°"istw^"*^°"''^'^  ^""^  directed  to  publish  this  memorandum  in  the  Federal 


lXjlUAiUaA<rVMA*^>kA 


im  Doc.  94-27224 
Filed  10-28-94:  4:26  ptn| 
Billing  code  S00O-04-P 


THE  WHITE  HOUSE, 
Washington.  October  27,  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
appiicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
ttie  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Deregulation  of  "Organizing  a  Federal 
Credit  Union",  "Standard  Form  of 
Bylaws".  "Amendment  of  Bylaws  and 
Charters" 

CFR  Correction 

In  Title  12  of  the  Code  of  Federal 
Regulations,  parts  600  to  end.  revised  as 
of  January  1, 1994,  on  pages  273  and 
274,  §§  701.3  and  701.4  are  removed. 

BILUNG  COOC  1S0S-01-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  93-CE-27-AD;  Amendntent  39- 
8991;  AD  94-06-02] 

Airworthiness  Directives;  Luscombe 
Model  8  Series  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  makes  a 
correction  to  Airworthiness  Directive 
(AD)  94-16-02  concerning  Luscombe 
Model  8  series  airplanes,  which  was 
published  in  the  Federal  Register  on 
August  11, 1994  (59  FR  41237).  That 
publication  inadvertently  referenced  the 
existing  vertical  stabilizer  forward 
attach  fittings  as  aluminum.  Two  of  the 
three  possible  existing  fittings  are 
aluminum,  but  one  is  made  of  steel. 
This  action  changes  the  AD  by  deleting 
reference  to  aluminum. 
EFFECTIVE  DATE:  September  19,  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Lirio  Liu,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  3229  E.  Spring  Street,  Long  Beach. 


Federal  Register 

Vol.  59,  No.  210 

Tuesday.  November  1,  1994 


Cahfornia  90806;  telephone  (310)  988- 
5229;  facsimile  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  On  August 
11,1994,  the  Federal  Aviation 
Administration  (FAA)  issued  AD  94- 
16-02,  Amendment  39-8991  (59  FR 
41237).  which  applies  to  Luscombe 
Model  8  series  airplanes  that  have 
round-tipped  vertical  stabilizer 
installations.  This  AD  supersedes  AD 
79-25-05,  Amendment  39-3630,  with  a 
new  AD  that  requires  replacing  the 
existing  vertical  stabilizer  forward 
attach  fitting,  part  number  (P/N)  28415, 
P/N  28444.  or  P/N  28453,  with  either 
Luscombe  P/N  28455  manufactured  by 
the  Don  Luscombe  Aviation  History 
Foimdation  (DLAHF);  a  welded  steel 
fitting  manufactured  by  the  Univair 
Aircraft  Corporation.  P/N  U28444;  or  an 
FAA-approved  equivalent  part. 

The  AD  inadvertently  references  the 
existing  part  numbers  as  aluminum. 
Two  of  the  three  possible  existing 
fittings  are  aluminum,  but  one  is  made 
of  steel.  This  action  changes  the  AD  by 
deleting  reference  to  aluminum. 

Need  for  Correction 

As  published,  the  final  regulations 
have  incorrectly  referenced  the  existing 
part  number  vertical  stabilizer  fittings  as 
aluminum  fittings;  when  in  actuahty 
two  of  the  three  possible  fittings  are 
aluminum  and  the  other  is  steel.  The 
way  the  final  regulations  are  currently 
written  could  cause  confusion  when 
locating  the  existing  vertical  stabilizer 
fitting  to  accomplish  the  required 
replacement. 

Correction  of  Publication 

Accordingly,  the  publication  of 
August  11. 1994  (59  FR  41237)  of 
Amendment  39-8991;  AD  94-16-02, 
which  was  the  subject  of  FR  Doc.  94- 
18841,  is  corrected  as  follows: 

On  page  41237,-in  the  first  column,  in 
line  4  of  the  "SUMMARY:"  section, 
delete  the  word  "aluminum". 

On  page  41237.  in  the  second  column, 
in  line  10  of  the  "SUPPLEMENTARY 
INFORMATION"  section,  delete  the 
word  "aluminum". 

On  page  41237,  in  the  third  column, 
in  the  third  line  ft-om  the  top  of  the 
page,  delete  the  word  "aluminum". 

§39.13    [Connoted] 

On  page  41238.  in  the  second  column. 
in§  39.13.  in  line  1  of  paragraph  (a)  of 
AD  94-16-02,  delete  the  word 
"aluminum". 


Issued  in  Kansas  City,"Missouri.  on 
October  26.  1994.  ' 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(PR  Doc.  94-26977  Filed  10-31-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Ceftiofur 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


UMI 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  The 
Upjohn  Co.  The  supplejpental  NADA 
provides  for  use  of  ceftiofur  sterile 
powder  as  an  aqueous  injectable  for 
dogs  for  treatment  of  canine  urinary 
tract  infections  associated  with 
Escherichia  call  and  Proteus  mirabilis. 
EFFECTIVE  DATE:  November  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  W.  Francis,  Cftiter  for 
Veterinary  Medicine  (HFV-114),  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855.  301-594- 
1617. 

SUPPLEMENTARY  INFORMATION:  The 
Upjohn  Co.  Kalamazoo,  MI  49001,  filed 
supplemental  NADA  140-338,  which 
provides  for  use  of  Naxcel®  Sterile 
Powder  (ceftiofur  sodium)  reconstituted 
as  a  50  milligrams  per  milliliter  (mg/ 
mL)  injectable  solution  for  treating  dogs 
for  urinary  tract  infections  associated 
with  Escherichia  coli  and  Proteus 
mirabilis.  The  product  is  currently 
approved  for  use  in  cattle,  swine, 
horses,  and  day-old  chicks.  The 
supplemental  NADA  is  approved  as  of 
October  4, 1994,  and  the  regulations  in 
21  CFR  522.313  are  amended  by  adding 
new  paragraph  (d)(5)  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  fi«edom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  part  20  (21 
CFR  part  20)  and  §514.1  l(e)(2)(ii)  (21 


V 
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CFR  514.1  l(e)(2)(ii)).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23. 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(iii}).  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  beginning  October 
4. 1994.  because  the  supplemental 
application  contains  reports  of  new 
clinical  or  field  investigations,  other 
than  bioequivalence  or  residue  studies, 
essential  to  the  approval  and  conducted 
or  sponsored  by  the  applicant. 

The  agency  has  carehilly  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  ofSirikiects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Comnhssioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  2l 
CFR  part  522  is  amended  as  follows: 

PART  522-IMPI>HTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Autkarily:  Sec  512  of  the  Federal  Food. 
Dnig.  and  Connetic  Act  (21  U  S.C.  360b). 

2.  Section  522.313  is  amended  by 
adding  new  paragraph  (d)(5)  to  read  as 

follows: 

$522,313    CefUofur  sterile  powder  for 
injection. 

•        *        •        •        • 

(5)  Dogs — (i)  Amount.  1.0  milligrams 
per  pound  (2.2  milligrams  per  kilogram) 
of  body  weight. 

(ii)  Indications  for  use.  Treatment  of 
canine  urinary  tract  infections 
associated  with  Escherichia  coli  and 
Proteus  mirabHis. 

(iii)  Limitations.  For  subcutaneous  use 
only.  Treatment  should  be  repeated  at 


24-hour  intervals,  continued  for  48 
hours  alter  clinical  signs  have 
disappeared,  for  5  to  14  days.  Do  not  use 
in  animals  found  to  be  hypersensitive  to 
the  drug.  Federal  law  restricts  this  drug 
to  use  by  or  on  the  order  of  a  licensed 
veterinarian. 

Dated:  October  25. 1994. 
Rabeil  C  UviagslM, 

Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  A4edicine. 
IFR  Doc  94-27069  Filed  10-31-94;  8:45  am) 
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removing  "011490"  and  adding  in  its  . 
place  "046573". 

Dated:  October  24. 1994. 
Robert  C  Livingston. 

Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
(FR  Doc.  94-27068  Filed  10-31-94:  8.45  am] 
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21  CFR  Part  558 

Animal  Drugs,  Feeds,  and  Related  ' 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACnOH:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  a  new  animal  drug 
appUcaUon  (NADA)  from  Triple  "F". 
Inc..  to  A.  L.  Laboratories,  Inc. 
EFFECTIVE  DATE:  November  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Triple 
"F ".  Inc..  10104  Douglas  Ave.,  DeB 
Moines,  lA  50322,  has  informed  FDA 
that  it  has  transferred  ownership  of,  and 
all  rights  and  interests  in.  approved 
NADA  13^-334  (Virginiamycin)  to  A.  L. 
Laboratories,  Inc.,  One  Executive  Dr.. 
P.O.  Box  1399,  Fort  Lee,  NJ  07024. 
Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  558.635(b)(2) 
to  reflect  the  change  of  sponsor. 

List  of  Subfects  in  21  CFR  Part  558 

Animal  drug^.  Animal  feeds. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  558  is  amended  as  follows: 

PART  556— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANMAL  FEEDS. 

1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  Sees.  512.  701  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C 
360b,  371). 

f568.S35    [Amended) 

2.  Section  558.635  Virginiamycin  is 
amended  in  paragraph  (b)(2)  by 


Coast  Guard 

33  CFR  Part  117 

[CGD07-«4-051] 
RIN2115-AE47 


Drawt>ridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  FL 

AGENCY:  Coast  Guard,  DOT. 

action:  Final  rule. '_ 

SUMMARY:  The  Coast  Guard  is  modifying 
the  regulations  governing  the  operation 
of  the  Hillsboro  Boulevard  (SR  810) 
drawbridge,  mile  1050.0  at  Deerfield 
Beach.  Florida,  by  permitting  the  draw 
to  remain  closed  for  a  longer  period  of 
time  during  the  ■winter  season.  This 
modification  is  being  made  to  relieve 
highway  congestion  created  by  bridge 
openings  while  still  meeting  the 
reasonable  needs  of  navigation. 
EFFECTIVE  DATE:  December  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brodie  Rich,  f*roject  Manager,  Bridge 
Section  at  (305)  536-5117. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Brodie  Rich, 
Project  Manager,  and  LT.  J.M.  Losego, 
Project  Counsel. 

Regulatory  History 

On  June  7, 1994.  the  Coast  Guard 
published  a  notice  of  proposed 
rulemalcing  entitled  Drawbridge    - 
Operation  Regulations  in  the  Federal 
Register  (59  FR  29406).  The  Coast  Guard 
received  no  letters  commenting  on  the 
proposal.  A  public  hearing  was  not 
requested  and  one  was  not  held. 

Background  and  Purpose 

This  drawbridge  presently  op>ens  on 
signal,  except  that  from  October  1 
through  May  31,  frt>m  7  a.m.  to  6  p.m., 
the  draw  opens  only  on  the  hour, 
quarter-hour,  half-hour  and  three- 
quarter  hoiu.  The  Mayor  of  Deerfield 
Beach  requested  that  the  Coast  Guard 
change  the  operating  regulations  to 
provide  for  hour  and  lialf-hour 


drawbridge  openings.  The  bridge  owner 
(Florida  Department  of  Transportation) 
recommended  a  change  to  a  20-minute 
opening  Schedule  during  the  season  to 
reduce  traffic  delays. 

A  Coast  Guard  analysis  of  highway 
traffic  and  bridge  opening  data  provided 
by  the  bridge  owner  and  four  on-site 
investigations  of  the  waterway  holding 
conditions  and  local  traffic  patterns 
which  were  concluded  on  May  5, 1994, 
established  that  the  highway  traffic 
levels  for  this  four-laned  roadway  and 
the  frequency  of  bridge  openings  did  not 
justify  the  proposed  hoiu-/half-hour 
opening  schedule.  However,  in  order  to 
reduce  drawbridge  openings  and 
periodic  traffic  congestion  during  the 
tourist  season,  a  20-minute  opening 
schedule  appears  to  be  warranted. 

Discussion  of  Comments  and  Changes 

We  received  no  comments  in  response 
to  our  public  notice.  Our  investigation 
convinces  us  that  vessels  can  find  a  safe 
a  holding  position  in  the  vicinity  of  the 
bridge  so  the  20  minute  schedule  will 
not  unreasonably  interfere  with  safe 
navigation.  The  Final  rule  is  unchanged 
from  the  Notice  of  Proposed 
Rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  (44  FR  11040;  February  26. 1979) 
is  uimecessary.  We  conclude  this 
because  the  rule  exempts  tugs  with 
tows. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq),  the  Coast  Gudrd 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns"  under  section  3  of 
the  Samll  Business  Act  (15  U.S.C.  632). 

Since  tugs  with  tows  are  exempt  from 
this  rule,  the  economic  impact  is 
expected  to  be  so  minimal,  the  Coast 


Guard  certifies  imder  5  U.S.C.  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

Collection  oflnformation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  section  2.b.2.g(5) 
of  Commandant  Instruction  Ml6475.l9k 
promulgation  of  operating  requirements 
or  procedures  for  drawbridges  is 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination  is 
available  in  the  docket. 

List  of  Sub)ects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  part  ll7  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Autliority:  33  U.S.C  499;  49  CFR  1.46;  33 
CFR  1.05-l(g). 

2.  Section  117.261  is  amended  by 
revising  paragraph  (bb)  to  read  as 
follows: 

§117.261    Atlantic  Intracoastal  Waterway, 
FL 


(bb)  Hillsboro  Boulevard  drawbridge 
(SR  810),  mile  1050.0,  at  Deerfield 
Beach.  The  draw  shall  open  on  signal; 
except  that  bom  October  1  to  May  31, 
from  7  a.m.  to  6  p.m.,  the  draw  need 
open  only  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour. 
•        •        •        •        • 

Dated:  October  13, 1994. 
W.P.  Leahy, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander. 
Seventh  Coast  Guard  District. 

(FR  Doc.  94-27044  Filed  10-31-94;  8:45  am] 
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33  CFR  Part  168 
[CGD  91-202] 
RIN:  2115-AE10 

Escort  Vessels  for  Certain  Tankers; 
Partial  Suspension  of  Effectiveness 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Final  rule;  partial  suspension  of  * 

regulation  with  request  for  comments. 

SUMMARY:  On  August  19, 1994  the  Coast 
Guard  published  a  Final  Rule  (59  FR 
42962)  requiring  escorting  of  certain 
tankers  in  Prince  William  Sound, 
Alaska  and  Puget  Sound.  Washington. 
The  regulations  are  scheduled  to  go  into 
effect  on  November  17, 1994.  However, 
concerns  have  been  expressed  to  the 
Coast  Guard  that  one  of  the 
requirements  (the  crash-stop  criteria) 
may  not  be  achievable  without  putting 
the  escort  vessels,  and  their  crews,  at 
serious  risk.  Because  it  is  not  possible 
to  resolve  this  issue  prior  to  the 
November  17th  effective  date,  the  Coast 
Guard  is  suspending  the  effective  date 
of  that  particular  criteria  until  there  has 
been  an  opportunity  for  more-detailed 
studies  to  be  conducted  and  publicly 
reviewed. 

EFFECTIVE  DATE:  33  CFR  168.50(b)(2) 
scheduled  to  become  effective  on 
November  17, 1994,  in  the  final  rule 
pubhshed  at  59  FR  42962,  August  19.     * 
1994,  is  suspended  as  of  November  17. 
1994. 

Comments:  Comments  must  be 
received  on  or  before  January  30, 1995. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD  91-202), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001  or  may  be  deUvered  to 
Room  3406  at  the  above  address 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

The  Executive  Secretary  maintains  the 
public  docket  for  this  rulemaking. 
Comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Room  3406. 
U.S.  Coast  Guard  Headquarters. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  Jordan.  Project  Manager,  (202) 
267-6751  or  fax  (202)  267-4624. 

SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Thomas 
Jordan,  Project  Manager,  Oil  Pollution 
Act  (OPA  90)  Staff,  and  Pam  Pelcovits, 
Project  Counsel,  Oil  Pollution  Act  (OPA 
90)  Staff. 
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Regulatory  History 

The  regulatory  history  for  this 
rulemaking  is  recounted  in  iKe  preamble 
of  the  final  rule  entitled  •'Escort  Vessels 
for  Certain  Tanker*"  (59  FR  42962. 
August  19. 1904). 

Discussion  of  Federal  Escort  Regulatioits 

This  discussion  is  intended  to 
complement,  and  further  clarify,  the 
escort  regulations  published  in  the  final 
rule  on  August  19. 1994  (59  FR  42962). 

The  final  rule  created  33  CFR  part  168 
which,  in  addition  to  other  provisions, 
included  operational  and  performance 
requirements  for  tankers  and  escort 
vessels. 

The  operational  requirement  of 
§  168.50(a)(3)  requires  that  the  tanker 
must  not  exceed  the  speed  beyond 
which  the  escort  vessels  can  reasonably 
be  expected  to  safely  bring  the  tanker 
under  control  nvithin  the  navigational 
limits  of  the  waterway,  taking  into 
consideration  ambient  sea  and  weather 
conditions,  surrounding  vessel  traffic, 
etc  it  requires  the  tanker  to  be  operated 
within  the  performance  envelope  of  its 
escorts,  relative  to  the  limits  of  the 
waterway  and  in  consideration  of  the 
transit  conditions  (wind  and  sea).  Thus, 
this  requirement  is  both  waterway- 
specific  and  transit  condition-specific. 
In  general,  the  fouler  the  weather,  the 
higher  the  raquirad  performance 
envelope  Cor  tne  escort  vessels. 

When  developing  the  escort 
regulations,  the  Coast  Guard  expected 
that  this  operational  requirement  would 
govern  most  escort  vessel  selections. 
However,  under  extremely  benign 
transit  conditions  a  relatively  low- 
performance  escort  could  be  selected. 
Although  such  an  escort  might  meet  the 
operational  requirement,  the  Coast 
Guard  was  concerned  that  there  would 
be  no  margin  in  the  event  that  transit 
conditions  deteriorated  unexpectedly. 
(In  such  circumstances,  it  would  be 
incumbent  upon  the  tanker  master  to 
order  more  escorts;  however,  there 
might  still  be  a  significant  time  delay 
before  the  escorts  could  actually 
rendevous  with  the  tanker.  In  the 
meantime,  the  tanker  would  be  left  with 
an  inadequate  escort). 

Therefore,  the  Coast  Guard  decided 
that  additional  criteria  were  necessary 
to  set  a  minimum  performance  level  for 
the  escort  vessels,  regardless  of  how 
benign  the  transit  conditions  might  be. 
Accordingly.  §  168.50(b)  estabUshed  five 
minimum  performance  criteria  for  the 
escort  veaeels: 

— the  ability  to  tow  the  tanker  at  a  speed 
of  4  knots  in  calm  coi>ditions 
(§  168.50(b)(1)); 


— 4he  ability  to  hold  the  tanker  steady 
against  a  4S-knot  headwind  (also  in 

8l68.50(bMl)); 
— the  ability  to  stop  the  tanker  within 
the  same  distance  that  it  could  crash- 
stop  itself  bom  a  speed  of  6  knots 
using  its  own  propulsion  system 
(§  168.50(bK2)); 
— the  ability  to  hold  the  tanker  on  a 
steady  course  against  a  35-degree 
locked  rudder  (§  168.50(b)(3)):  and 
— the  ability  to  turn  the  tanker  90 
degrees,  assuming  a  free-swinging 
rudder  and  a  speed  of  6  knots,  within 
the  same  distance  (advance  and 
transfer)  that  it  could  turn  itself  with 
a  hard-over  rudder  (§  168.50(b)(4)). 
These  criteria  are  not  waterway- 
specific.  The  Coast  Guard  determined 
that  it  was  appropriate  that  the  escort 
vessels  should  have  the  capability  of 
bringing  the  tanker  under  control  within 
some  specified  parameters,  regardless  of 
how  much  sea  room  might  be  available. 
However,  as  previously  mentioned  these 
criteria  are  only  intended  to  set  a 
minimum  performance  requirement. 
Except  in  relatively  benign  transit 
conditions,  it  is  not  expected  nor 
necessary  that  these  criteria  be  more 
stringent  than  the  operational 
requirement  of  §  168.50(a)(3). 

These  criteria  are  besed  upcm  the 
conceptual  approach  that  the  escort 
vessels  should  have  abilities  equivalent 
to  the  tanker's  ability  to  control  itself  at 
a  speed  of  6  knots.  Similar  minimum 
requirements  could  have  been  specified 
in  other  ways,  such  as  in  units  of  the 
tanker's  shiplength  or  some  percentage 
of  its  deadweight  tonnage.  However, 
each  of  these  alternative  methods  had 
shortcomings. 

The  performance  criteria  are  not 
intended  to  dictate  a  particular  response 
tactic.  The  Coast  Guard  recognizes  that 
at  certain  points  in  the  waterway  a 
steering  response  may  be  the 
appropriate  tactic  whereas  at  other 
points  a  towing  response  might  be  the 
appropriate  te^c  The  performance 
criteria  are  only  intended  to  ensure  that 
both  tactics  can  be  performed  at  a 
minimum  level. 

Reason  for  Suspension  of  Effectiveness 

Immediately  after  the  final  rule  was 
published,  several  tanker  operators 
contracted  the  Glosten  Associates 
(Glosten)  of  Seattle.  WA  to  perform 
calculations  comparing  the 
memeuvering  and  control  characteristics 
of  various  tankers  and  escort  vessels 
(both  conventional  and  tractor  tugs). 
Glosten  was  the  primary  contractor 
conducting  the  Disabled  Tanker  Towing 
Study  for  Prince  William  Sound,  and  is 
currently  conducting  a  similar  study  for 


San  Francisco  Bay.  Glosten  had  also 
done  a  similar  study  for  Puget  Sound. 

TTie  preliminary  Glosten  findings 
indicated  that,  in  order  to  meet  the 
crash-stop  criteria,  three  to  four 
conventional  tugs  would  typically  be 
required  to  create  a  retarding  force  equal 
to  a  tanker's  reversed  propulsion  power. 
This  is  particularly  the  case  for  diesel- 
powered  tankers,  which  have  superior 
reversing  power  compared  to  steam- 
powered  tankers.  However,  industry's 
concern  was  that  it  is  not  safe  to  attach 
more  than  two  tugs  to  a  tanker  in  a 
retarding  configuration.  Therefore,  the 
crash-stop  criteria  was  not  achievable 
without  endangering  the  escort  vessels 
and  crews. 

Representatives  of  the  tanker 
operators  met  with  the  Coast  Guard  on 
September  23, 1994,  to  raise  this  issue. 
and  requested  a  second,  more  formal 
opportunity  to  present  their 
calculations.  A  report  on  that  first 
meeting  has  been  placed  in  the  docket 
(CGD  91-202.  file  no.  108). 

The  second  meeting  took  place  on 
October  7, 1994.  at  Coast  Guard 
Headquarters.  Although  there  was 
insufficient  time  to  publish  a  notice  of 
public  hearing,  the  Coast  Guard  was 
able  to  contact  several  other  interest 
groups  who  attended.  The  second 
meeting  was  recorded  and  transcribed; 
copies  of  the  tape  and  transcript  have 
been  placed  in  the  docket  (CGD  91-202, 
files  no.  110  and  111,  respectively). 

At  the  second  meeting,  the  Glosten 
findings  were  presented  and  discussed. 
However,  detailed  calculations,  in  a 
form  suitable  for  submittal,  were  still 
being  developed  and  were  not  yet  ready 
by  that  date. 

On  the  basis  of  the  preliminary 
Glosten  findings,  the  Coast  Guard  agrees 
that  the  crash-stop  criteria  should  be 
revisited.  However,  recognizing  that 
there  will  not  be  adequate  opportunity 
for  resolution  of  this  issue  before  the 
November  17, 1994.  effective  date,  the 
Coast  Guard  has  decided  to  suspend  the 
crash-stop  criteria  firom  going  into  effect 
until  both  the  Coast  Gutud  and  the 
public  have  an  opportunity  to  review 
the  technical  submittal.  All  other 
provisions  of  the  final  rule,  however, 
will  still  go  into  effect  on  November  17. 
1994.  * 

Request  for  Coaunentt 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
data,  views,  or  arguments  on  the  crash- 
stop  criteria  or  other  aspects  of  the  final 
rule.  The  Coast  Guard  particularly  seeks 
comments  on  the  minimum 
.•^wrformance  criteria,  either  those  as 
published  or  alternatives  that  could 
achieve  the  same  purpose. 


Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  rulemaking  (CGD  91-202) 
and  the  specific  section  of  this  proposal 
to  which  each  comment  applies,  and 
give  the  reason  for  each  comment. 
Please  submit  two  copies  of  all 
comments  and  attachments  in  an 
unbound  format,  no  larger  than  8  by  11 
inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

At  this  time,  the  final  Glosten 
technical  submittal  has  not  yet  been 
received  by  the  Coast  Guard.  Persons 
wishing  to  receive  a  copy  of  the 
submittal  in  order  to  conmient  on  it 
should  submit  their  mailing  address  to 
the  project  manager,  Mr.  Thomas 
Jordan,  who  will  distribute  copies  of 
this  submittal  following  its  receipt  by 
the  Coast  Guard  (see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
notice). 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  action  in 
view  of  the  comments. 

Dated:  October  28. 1994. 
G.A.  PeaiogtOB, 

Rear  Admiral.  U.S.  Ck>ast  Guard.  Chief,  Office 
of  Navigation  Safety  and  Waterway  Services. 
[FR  Doc.  94-27047  Filed  10-31-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[AZ37-1-«502a;  FRL-6086-e] 

Approval  and  Promulgation  of 
Implementation  Plans;  Arizona  State 
implememation  Plan  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  taking  direct  final 
action  on  revisions  to  the  Arizona  State 
Implementation  Plan  (SIP).  The  revised 
rule  controls  emissions  of  volatile 
organic  compounds  (VOCs)  fiom  the 
transfer  of  gasoline  into  motor  vehicle 
fiiel  tanks.  The  revision  applies  to  the 
Phoenix  nonattainment  area  and  this 
approval  action  will  incorporate  the 
regulation  into  the  Federally  approved 
SIP.  The  intended  effect  of  approving 
this  rule  is  to  regulate  emissions  of 
VOCs  in  accordance  with  the 
requirements  of  the  Qean  Air  Act.  as 
amended  in  1990  (CAA  or  the  Act).  In 
addition,  the  final  action  on  this  rule 


serves  as  a  final  determination  that  the 
finding  of  nonsubmittal  for  this  rule  has 
been  corrected  and  that  on  the  effective 
date  of  this  action,  any  Federal 
Implementation  Plan  (FIP)  clock  is 
stopped.  Thus,  EPA  is  finalizing  the 
approval  of  these  revisions  into  the 
Arizona  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  requirements  for 
nonattainment  areas. 
DATES:  This  final  rule  is  effective  on 
January  3. 1995.  unless  adverse  or 
critical  comments  are  received  by 
December  1. 1994.  If  the  .effective  date 
is  delayed,  a  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  reguIaUon  and 
EPA's  evaluation  report  for  3ie  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted 
regulation  are  available  for  inspection  at 
the  following  locations: 

Rulemaking  Section  (A-5-3).  Air  and  Toxics 

Division,  U.S.  Environmental  Protection 

Agency,  Region  DC,  75  Hawthorne  Street. 

San  Francisco,  CA  94105. 
Environmental  Protection  Agency.  Air 

Docket  6102. 401  "M"  Street,  SW.. 

Washington,  DC  20460. 
Arizona  Department  of  Environmental 

Quality,  3033  North  Central  Avenue. 

Phoenix,  AZ  8S012. 
Arizona  Department  of  Weights  and 

Measures.  1951  West  North  Lane,  Phoenix, 

AZ  65021. 

FOR  FURTHER  MFORMATION  CONTACT: 
Mae  Wang,  Rulemaking  Section  (A-5- 
3),  Air  and  Toxics  Division.  U.S. 
Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street.  San 
Francisco.  CA  94105,  Telephone:  (415) 
744-1200. 


SUPPLEMENTARY  INFORMATION: 

'  Background 

On  November  15, 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q. 
Under  section  182(b)(3),  EPA  was 
required  to  issue  guidance  as  to  the 
effectiveness  of  stage  II  systems.  In 
November  1991.  EPA  issued  technical 
and  enforcement  guidance  to  meet  this 
requirement'  In  addition,  on  April  16, 
1992.  EPA  published  the  "General 
Preamble  for  the  Implementation  of  title 
I  of  the  Clean  Air  Act  Amendments  of 
1990"  (General  Preamble)  (57  FR 


•  These  two  documents  are  entitled  "Technical 
Guidance— Stage  n  Vapor  Recovery  Systems  for 
Control  of  Vehicle  Refueling  Emissions  at  Gasoline 
Dispensing  FacilHies"  (EPA-450/3-ai-022)  and 
"Enforcemenl  Guidance  for  Stage  n  Vehicle 
Refueling  Control  Programs." 


13498).  The  guidance  documents  and 
the  General  Preamble  interpret  the  stage 
n  statutory  requirement  and  indicate 
what  EPA  believes  a  State  submittal 
needs  to  include  to  meet  that 
requirement. 

The  Phoenix  area  is  designated 
nonattainment  for  ozone  and  classified 
as  moderate.  See  56  FR  56694  (Nov.  6, 
1991)  and  57  FR  56762  (Nov.  30, 1992), 
codified  at  40  CFR  81.300  through 
81.437.  Under  section  182(b)(3)  of  the 
amended  Act,  Arizona  was  required  to 
submit  stage  n  vapor  recovery  rules  for 
this  area  by  November  15, 1992.  An  18- 
month  sanctions  clock  under  section 
179(a)  of  the  CAA  began  on  January  15. 

1993  when  EPA  made  a  finding  that  the 
State  failed  to  make  a  complete 
submittal.  In  addition,  section  1 10(c)  of 
the  Act  provides  that  EPA  promulgate  a 
FIP  no  later  than  two  years  after  a 
finding  under  section  179(a).  On  May 
27, 1994,  the  Arizona  Department  of 
Environmental  Quality  (ADEQ) 
submitted  to  EPA  stage  n  vapor  recovery 
rules  that  were  adopted  by  the  State  on 
August  27. 1993.  The  mandatory 
sanctions  clock  was  stopped  on  June  30, 

1994  when  EPA  determined  that  the 
State  had  made  a  complete  submittal. 
By  this  document,  EPA  is  taking  direct 
final  action  to  approve  this  submittal. 
This  final  action  will  incorporate  this 
regulation  into  the  Federallv  approved 
SIP  and  stop  the  FIP  clock.  The  EPA  has 
reviewed  the  State  submittal  against  the 
statutory  requirements  and  for 
consistency  with  EPA  guidance.  A 
summary  of  EPA's  analysis  is  provided 
below.  In  addition,  a  more  detailed 
analysis  of  the  State  submittal  is 
contained  in  a  technical  support 
document  (TSD)  which  is  available  fi-om 
the  Region  IX  Office.  Usled  above. 

Applicability 

Under  section  182(b)(3).  States  were 
required  by  November  15, 1992  to  adopt 
regulations  requiring  owners  or 
operators  of  gasoline  dispensing  systems 
to  install  and  operate  vapor  recovery 
equipment  at  their  facilities.  The 
amended  Act  specifies  that  these  State 
rules  must  apply  to  any  facility  that 
dispenses  more  than  10,000  gallons  of 
gasoline  per  month  or,  in  the  case  of  an 
independem  small  business  marketer 
(ISBM),  any  facility  that  dispenses  more 
than  50,000  gallons  of  gasoline  per 
month.  Section  324  of  the  Act  defines 
an  ISBM.  The  State  has  adopted  a 
general  applicability  requirement  of 
10,000  gallons  of  gasoline  per  month 
and  has  provided  an  applicability 
requirement  of  50,000  gallons  of 
gasoline  per  month  for  ISBM's. 

As  more  fully  discussed  in  EPA's 
Enforcement  Guidance  and  the  General 


UMI 


54522     Federal  Register  /  Vol.  59.  No.  210  /  Tuesday.  November  1,  1994  /  Rules  and  Regulations 


provit 

dis 

ass 

dis 

peri 

regul 

speci 

apply 

faciliti 


od^ 


atior 
rie4 


_Je  (57  FR  13514).  the  State  has 
led  that  the  gallons  of  gasoline 
istd  per  month  will  be  calculated 
agcntly  as  the  average  volume 
1  per  month  for  the  2-year 
or  to  State  adoption  of  the 
1.  In  addition,  the  State  has 
that  the  stngo  II  requirement 
all  gasoline  dispensing 
.  including  retail  outlets  and 
fleet  hitling  facilities. 

Implementation  of  Stage  II 

The  Act  speciHes  the  time  by  which 
certain  facilities  must  comply  with  the 
State  regulation.  For  facilities  that  are 
not  owned  or  operated  by  an  ISBM. 
these  times,  calculated  from  the  time  of 
State  adoption  of  the  regulation,  are;  (1) 
6  months  for  facilities  for  which 
construction  began  after  November  15. 
1990;  (2)  1  year  for  facilities  that 
dispense  greater  than  100,000  gallons  of 
gasoline  per  month;  and  (3)  2  years  for 
all  other  facilities.  Although  the 
submitted  regulation  was  not  adopted 
until  August  27. 1993,  the  State 
regulations  meet  the  express  timetables 
in  the  Act  since  emergency  rules  were 
in  effect  prior  to  this  submittal  and  the 
State  compliance  dates  were  set  with 
respect  to  the  November  15. 1992 
statutory  deadline  for  adoption  of  stage 
II  regulations. 

Additional  Program  Requirements 

Consistent  with  EPAs  guidance,  the 
State  requires  that  stage  II  systems  be 
tested  and  certified  to  meet  a  95  percent 
emission  reduction  efficiency  by  using 
only  systems  approved  by  the  California 
Air  Resources  Board  (CARE).  The  Slate 
requires  sources  to  verify  proper 
installation  and  function  of  stage  II 
equipment  through  use  of  a  liquid 
blockage  test  and  a  leak  test  prior  to 
system  operation  and  every  year  or 
upon  n -ijor  modification  of  a  facility 
(i.e..  75  percent  or  more  equipment 
change). 

With  respect  to  recordkeeping,  the 
State  has  adopted  those  items 
recommended  in  EPA's  guidance  and 
specifies  that  sources  subject  to  Stage  II 
must  make  these  documents  available 
upon  request:  (1)  A  hcense  or  permit  to 
install  and  operate  a  stage  II  system,  (2) 
results  of  verification  tests.  (3) 
equipment  maintenance  and 
compliance  file  logs  indicating 
compliance  with  manufacturer's 
specifications  and  requirements.  (4) 
training  certification  files,  and  (5) 
inspection  and  comphance  records 
issued  by  the  State.  In  addition,  the 
State  requires  facilities  that  are  not 
subject  to  stage  II  to  maintain  files 
containing  the  gasoline  throughput  of 
the  facility.  The  State  has  also 


established  an  inspection  fimction 
consistent  with  that  described  in  EPAs 
guidance.  The  State  plans  to  conduct 
inspections  of  facilities  including  a 
visual  inspection  of  the  stage  II 
equipment  and  of  the  required  records 
and  a  functional  test  of  the  stage  II 
equipment. 

EPA  Action 

Because  EPA  believes  that  the  State 
has  adopted  a  stage  II  regulation  in 
accordance  with  section  182(b)(3)  of  the 
Act.  as  interpreted  in  EPA's  guidance. 
Arizona  Administrative  Code  title  4, 
Chapter  31.  Article  9  (R4-31-901 
through  R4-31-910)  is  being  approved 
under  section  110(k)(3)  of  the  CAA  as 
meeting  the  requirements  of  section 
182(b)(3)  and  110(a)  and  part  D. 
Therefore,  if  this  direct  final  action  is 
not  withdrawn,  on  January  3.  1995,  any 
FIP  clock  is  stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  SIP  shall  be  considered 
separately  in  light  of  specific  technical, 
economic,  and  environmental  factors 
and  in  relation  to  relevant  statutory  and 
regulatory  reauirements. 

EPA  is  publishing  this  document 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conunents.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  3. 1995. 
unless,  by  December  1, 1994.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  January  3,  1995. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act.' 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 


entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  sections  110  and 
301(a)  and  subchapter  I,  part  D  of  the 
CAA  do  not  create  any  new 
requirements,  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
Federal  SIP  approval  does  not  impose 
any  new  requirements,  1  certify  that  it 
does  not  have  a  significant  impact  on 
any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-state 
relationship  under  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  qctions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410(a)(2). 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  Arizona 
was  approved  by  the  Director  of  the  Federal 
Register  on  July  1.1982. 

Date:  September  23. 1994. 
Felicia  Marcus, 
Regional  Administrator 

Subpart  D  of  Part  52,  Chapter  I.  Title 
40  of  the  Code  of  Federal  Regulations  is 
'  amended  as  follows: 

PART  52— [AMENDED] 

Subpart  I>— Arizona 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C  7401-7671  q. 

2.  Section  52.120  is  amended  by 
adding  paragraphs  (c)(69)(i)(A)  to  read 
as  follows: 

§52.120    IdentMcation  of  Ptan. 

•        *        •        •        • 

(c)  *  " 

(69)  The  following  amendment  to  the 
plan  was  submitted  by  the  Governor's 
designee  on  May  27, 1994. 

(i)  Incorporation  by  reference. 
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(A)  Maricopa  County  Bureau  of  Air 
Follulion  Control  stage  II  vapor  recovery 
program,  adopted  on  August  27, 1993. 

*        •        »        •        * 
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40  CFR  Part  52 
[TN-125-1-«395a:  FRL-609S-6I 

Approval  and  Promulgation  of 
Implementation  Plans  Tennessee: 
Approval  of  Revisions  to  ttie  Knox 
County  Operating  Permit  Regulations 
for  Synthetic  Minor  Sources 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Knox  County  portion  of  the 
Tennessee  State  Implementation  Plan 
(SIP)  to  incorporate  rules  for  the 
permitting  of  minor  sources.  On 
November  12, 1993,  the  State  of 
Tennessee  Division  of  Air  Pollution 
Control  (TDAPC)  submitted  a  SIP 
revision  on  behalf  of  Knox  County, 
fulfilling  the  requirements  necessary  to 
make  Knox  County's  minor  source 
operating  permit  program  federally 
enforceable.  The  submittal  conforms 
with  the  requirements  necessary  for  a 
state's  minor  operating  permit  program 
to  become  federally  enforceable. 
DATES:  This  final  rule  is  effective 
January  3. 1995  imless  adverse  or 
critical  comments  are  received  by 
December  1. 1994.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Yolanda  Adams  at  the 
EPA  Regional  office  listed  below.  Copies 
of  the  material  submitted  by  Knox 
County,  Tennessee  may  be  examined 
during  normal  business  hours  at  the 
following  locations: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency,  401  M  Street.  SW., 

Washington  DC  20460. 
Environmental  Protection  Agency. 

Region  IV  Air  Programs  Branch,  345 

Courtland  Street,  NE.,  Atlanta, 

Georgia  30365. 
Division  of  Air  Pollution  Control, 

Tennessee  Department  of 

Environment  and  Conservation,  L  &  C 

Aimex.  9th  Floor,  401  Church  Street. 

Nashville,  Tennessee  37243-1531. 
Knox  County  Department  of  Air 

Pollution  Control.  City/County 

Building.  Suite  459. 400  Main 

Avenue,  Knoxville.  Tennessee  37902. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Adams  at  the  above  EPA 
Regional  office.  The  telephone  number 
is  404/347-2864. 
SUPPLEMENTARY  INFORMATION:  On 
November  12, 1993,  the  State  of 
Tennessee  through  the  TDAPC 
submitted  a  SIP  revision  on  behalf  of 
Knox  Coimty  designed  to  make  Knox 
County's  minor  source  0{>erating  permit 
program  federally  enforceable  pursuant 
to  EPA  requirements  as  specified  in  a 
Federal  Register  document  entitled 
"Requirements  for  the  Preparation, 
Adoption,  and  Submittal  of 
Implementation  Plans;  Approval  and 
Promulgation  of  Implementation  Plans" 
(See  54  FR  22274,  June  28,  1989).  This 
voluntary  SIP  revision  allows  EPA  to 
enforce  terms  and  conditions  of  state- 
issued  minor  source  operating  permits. 
In  addition,  operating  permits  Uiat  are 
issued  under^e  state's  minor  source 
operating  permit  program  that  is 
approved  into  their  SIP,  may  provide 
federally  enforceable  limits  to  an  air 
pollution  source's  potential  to  emit. 
Limiting  of  a  source's  potential  to  emit 
through  federally  enforceable  operating 
permits  can  affect  a  source's 
applicability  to  federal  regulations  such 
as  title  V  operating  permits.  New  Source 
Review  (NSR)  preconstruction  permits. 
Prevention  of  Significant  Deterioration 
(PSD)  preconstruction  permits  for 
criteria  pollutants  and  federal  air  toxics 
requirements  mandated  under  section 
1 12  of  the  Clean  Air  Act  as  amended  in 
1990  (CAA)  for  air  toxics  which  are  also 
Volatile  Organic  Compounds  (VOCs)  or 
Particulate  Matter  with  a  diameter  of 
less  than  10  micrometers  (PM-10).  Any 
existing  source  may  limit  its  potential  to 
emit,  for  purposes  of  avoiding  title  V 
requirements,  up  to  one  year  after  the 
effective  date  of  the  Knox  County  title 
V  program.  If.  by  that  date,  the  source 
has  not  obtained  a  federally  enforceable 
permit  limiting  its  potential  to  emit 
under  the  applicability  thresholds  of 
title  V,  the  source  will  need  to  submit 
a  title  V  permit  application.  Otherwise, 
if  it  is  later  discovered  that  the  source 
does  not  qualify  for  a  minor  source 
operating  permit,  the  source  may  be 
subject  to  enforcement  actions  for 
failure  to  submit  a  title  V  permit 
application. 

However,  for  limiting  the  potential  to 
emit  of  air  toxics,  which  are  not  also 
VOCs  or  PM-10,  it  is  necessary  for  the 
State  to  make  a  submittal  under  40  CFR 
part  63,  subpart  E.  Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities.  For  other  mechanisms  that 
may  be  used  to  limit  an  air  pollution 
source's  potential  to  emit  see  the 
guidance  document  entitled  "Limitation 


of  Potential  to  Emit  with  Respect  to  title 
V  Applicability  Thresholds"  dated 
September  18.  1992,  from  John  Calcagni, 
Director  of  EPA's  Air  Quality 
Management  Division,  to  William  A. 
Spratlin.  Director  of  EPA  Region  VII's 
Air  and  Toxics  Division  and  the 
guidance  document  entitled 
"Approaches  to  Creating  Federally- 
Enforceable  Emissions  Limits"  dated 
November  3, 1993,  from  John  S.  Seitz. 
Director  of  EPA's  Office  of  Air  Quality 
and  Planning  Standards  (OAQPS),  to  the 
Air  Division  Directors  for  Regions  1 
through  10. 

In  the  aforementioned  June  28. 1989. 
Federal  Register  notice.  EPA  listed  five 
criteria  necessary  to  make  a  state's 
minor  soim»  operating  permit  program 
federally  enforceable  and.  therefore, 
approvable  into  the  SIP.  This  revision 
satisfies  the  five  criteria  for  federal 
enforceability  by  a  verbatim 
incorporation  of  the  criteria  language 
listed  in  such  notice. 

Knox  County  agrees,  as  part  of  its 
program,  to  provide'EPA  and  the  public 
with  timely  notice  of  the  proposal  and 
issuance  of  such  permits,  and  to  provide 
EPA.  on  a  timely  basis,  with  a  copy  of 
each  proposed  (or  draft]  and  final 
permit  intended  to  be  federally 
enforceable.  This  process  must  also 
provide  for  an  opportunity  for  public 
comment  on  the  permit  applications 
prior  to  issuance  of  the  final  pehnit. 

With  the  addition  of  these  provisions, 
Knox  County's  minor  source  operating 
permit  program  satisfies  all  the 
requirements  listed  in  the  June  28. 1989 
Federal  Register  document.  Therefore. 
EPA  is  approving  this  revision  to  the 
Knox  County  portion  of  Tennessee's  SIP 
making  the  County's  minor  source 
operating  permit  program  federally 
enforceable. 

Final  Action 

In  this  action.  EPA  is  approving  the 
Knox  County  minor  source  operating 
permit  program.  Tire  EPA  is  publishing 
this  action  without  prior  proposal 
because  the  EPA  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register^ublication.  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
January  3. 1995  unless,  by  December  1, 
1994.  adverse  or  critical  comments  are 
received.  If  the  EPA  receives  such 
comments,  this  action  wih  be 
withdrawn  before  the  effettive  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  Ail 
pubUc  comments  received  will  then  be 
addressed  in  a  subsequent  final  nde 
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based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  January  3,  1995. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  Amendments  enacted  on 
November  15.  1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Under  section  307(b)(1)  of  the  CAA. 
42  U.S.C.  7607  (b)(1).  petitions  for 
judicial  review  of  this  action  must  be 
filed  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
January  3. 1995.  FiUng  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  piu^oses  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act.  42  U.S.C.  7607 
(b)(2).) 

The  OMB  has  exempted  these  actions 
from  review  under  Executive  Order 
12866. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
C|nal  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
imfMct  un  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SlP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 


CAA,  preparation  of  a  regulator>' 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  25&-66  (S.Q.  1976);  42  U.S.C. 
7410(a)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control.  Carbon 
monoxide.  Hydrocarbons.  Incorporation 
by  reference.  Intergovernmental 
relations.  Lead,  Nitrogen  dioxide. 
Ozone.  Particulate  matter.  Sulfur  oxides. 

Dated:  October  6. 1994. 
Patrick  M.  Tobin. 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40.  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  740t-7671q. 

Subpart  RR— Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(119)  to  read  as 
follows: 

$52.2220    ktonttflcation  of  plan. 

*  *  •  *  • 

(c)*  •  • 

(119)  The  minor  source  operating 
permit  program  for  Knox  County, 
submitted  by  the  Termessee  Division  of 
Air  Pollution  Control  on  November  12. 
1993  as  part  of  the  Tennessee  SIP. 

(i)  Incorporation  by  reference. 

(A)  Revisions  to  Regulations  17.4.E. 
18.1.B.  19.1.B.  25.3.1.,  and  47.3.C.  of  the 
Knox  County  portion  of  the  Tennessee 
SIP.  as  adopted  by  the  Knox  County  Air 
Pollution  Control  Board  on  October  13. 
1993. 

(ii)  Other  material.  None. 

|FR  Doc  94-27073  Filed  10-31-94;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  101-6 
(FPMR  Amendment  A-62] 
RIN30M-AE93 

Fire  Protection  (Firesafety) 
Engineering 

AGENCY:  Public  Buildings  Service  (PBS), 

GSA. 

ACTION:  Final  rule. 


summary:  This  regulation  establishes  a 
further  definition  of  the  term  equivalent 
level  of  safety.  The  Federal  Fire  Safety 
Act  of  1992  amended  the  Fire 
Prevention  and  Control  Act  of  1974  to 
require  sprinklers  or  an  equivalent  level 
of  safety,  in  Certain  types  of  Federal 
employee  office  buildings.  Federal 
employee  housing  units,  and  federally 
assisted  housing  units.  This  rule 
identifies  certain  performance  criteria 
which  an  alternative  approach  must" 
satisfy  in  order  to  be  judged  equivalent. 
The  criteria  have  been  selected  to 
provide  the  level  of  life  safety 
prescribed  in  the  Act. 
EFFECTIVE  DATE:  October  26.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Director.  Safety  and  Environmental 
Management  Division  (PMS),  General 
Services  Administration,  18th  &  F 
Streets  NW.,  Washington,  DC  20405. 
(202) 501-1464. 

SUPPt-EMENTARY  INFORMATION: 

1.  General  Requirements  of  the  Act 

The  Fire  Administration 
Authorization  Act  of  1992  (Public  Law 
102-522)  was  signed  into  law  by  the 
President  on  October  26. 1992.  Section 
106.  Fire  Safety  Systems  in  Federally 
Assisted  Buildings,  of  Title  I— United 
States  Fire  Administration,  is  commonly 
referred  to  as  the  Federal  Fire  Safety  Act 
of  1992.  This  section  amends  the  Fire 
Prevention  and  Control  Act  of  1974  (15 
U.S.C.  2201  et  seq.)  to  require  sprinklers 
or  an  equivalent  level  of  safety,  in 
certain  types  of  Federal  employee  office 
buildings.  Federal  employee  bousing 
units,  and  federally  assisted  housing 
units.  The  Act's  applicability  and 
requirements  are  very  complex. 
They  are  summarized  as  follows: 
In  Federal  employee  office  buildings 
with  more  than  25  Federal  employees 
that  are  newly  constructed,  purchased, 
renovated,  or  leased  (wwi  the 
Government  occupying  35,000  sq.  ft.  or 
more  and  some  portion  on  or  above  the 
sixth  floor): 

•  Buildings  with  6  or  more  stories 
must  have  sprinklers  (or  an  equivalent 
level  of  safety)  throughout. 

•  All  other  buildings  must  have 
sprinklers  (or  an  equivalent  level  of 
safety)  in  hazardous  areas,  as  defined  in 
National  Fire  Protection  Association 
Standard  101,  Life  Safety  Code®. 

In  Federal  employee  housing; 

•  New  or  rebuilt  multifamily  housing 
must  have  sprinklers  (or  an  equivalent 
level  of  safety)  throughout,  and  hard 
wired  smoke  detectors. 

•  All  other  housing  requires  hard 
wired  smoke  detectors  on  tenant  change 
or  no  later  than  October  26, 1995 

In  federally  assisted  housing: 


•  New  multifamily  housing.  4  or 
more  stories  above  ground  level,  must 
have  sprinklers  and  hard  wired  smoke 
detectors. 

•  Nev»(  multifamily  housing  in  New 
Yoric  aty,  4  or  more  stories  above 
ground  level,  must  have  sprinklers  (or 
an  equivalent  level  of  safety)  and  hard 
wired  smoke  detectors. 

•  Rebuilt  multifamily  property.  4  or 
more  stories  above  ground  level,  must 
comply  with  the  chapter  on  existing 
apartment  buildings  in  National  Fire 
Protection  Association  Standard  101. 
Life  Safety  Cod&«>. 

•  All  other  housing  must  have  hard 
wired  or  battery  operated  smoke 
detectors. 

The  requirements  of  the  Act  apply  to 
all  Federal  agencies  and  all  federally 
owned  and  leased  buildings  in  the     ' 
United  States,  except  those  under  the 
control  of  the  Resolution  Trust 
Corporation. 

In  addition,  there  are  a  number  of 
definitions  associated  with  the  Act.  The 
major  definitions  are  summarized 
below: 

•  Federal  Employee  Office  Building 
means  any  building,  owned  or  leased  by 
the  Federal  Government,  that  can  be 
expected  to  house  at  least  25  Federal 
employees  in  the  course  of  their 
employment. 

•  Renovated  means  the  repairing  or 
reconstructing  of  50  percent  or  more  of 
the  current  value  of  a  Federal  employee 
office  building,  not  including  the  land 
on  which  the  Federal  employee  office 
buildinc  is  located. 

•  Multifamily  property  means  B 
residential  building  consisting  of  more 
than  2  residential  units  under  one  roof 
housing  Federal  employees  or  their 
dependents  or  a  residential  building 
consisting  of  more  than  4  residential 
units  under  one  roof  housing  other 
persons. 

•  Rebuilding  means  the  repairing  or 
reconstructing  of  portions  of  a 
multifamily  property  where  the  cost  of 
the  alterations  is  70  percent  or  more  of 
the  replacement  cost  of  the  completed 
multifamily  property,  not  including  the 
land  on  which  the  Federal  employee 
office  building  is  located. 

•  Housing  assistance  means 
assistance  provided  by  the  Federal 
Government  for  housing,  in  the  form  of 
a  grant,  contract,  loan,  loan  guarantee, 
cooperative  agreement,  interest  subsidy, 
insurance,  or  direct  appropriation;  but 
does  not  include  assistance  provided  by 
the  Secretary  of  Veterans  Affairs;  the 
Federal  Emergency  Management 
Agency;  the  Secretary  of  Housing  and 
Urban  Development  under  the  single 
family  mortgage  insurance  programs' 
under  the  National  Housing  Act  or  the 


homeownership  assistance  program 
under  section  235  of  such  Act;  the 
National  Homeownership  Trust;  the 
Federal  Deposit  Insurance  Corporation 
under  the  affordable  housing  program 
under  section  40  of  the  Federal  Deposit 
Insurance  Act;  or  the  Resolution  Trust 
Corporation  under  the  affordable 
housing  program  under  section  21A(c) 
of  the  Federal  Home  Loan  Bank  Act. 

•  Hazardous  areas  means  those  areas 
in  a  building  referred  to  as  hazardous 
areas  in  National  Fire  Protection 
Association  Standard  101,  Life  Safety 
Code®,  or  any  successor  standard. 

•  Smoke  detectors  means  single  or 
muhiple  station,  self-contained  alarm 
devices  designed  to  respond  to  the 
presence  of  visible  or  invisible  particles 
of  combustion,  installed  in  accordance 

•  with  the  National  Fire  Protection 
Association  Standard  74  or  any 
successor  standard. 

•  Automatic  sprinkler  system  means 
an  electronically  supervised,  integrated 
system  of  piping  to  which  sprinklers  are 
attached  in  a  systematic  pattern,  and 
which,  when  activated  by  heat  from  a 
fire: 

(a)  will  protect  human  lives  by 
discharging  water  over  the  fire  area,  in 
accordance  with  National  Fire 
Protection  Association  Standard  13, 
13D,  or  13R,  whichever  is  appropriate 
for  the  type  of  building  and  occupancy 
being  protected,  or  any  successor 
standard  thereto;  and 

(b)  includes  an  alarm  signaUng  system 
with  appropriate  warning  signals  (to  the 
extent  such  alarm  systems  and  warning 
signals  are  required  by  Federal,  SUte,  or 
loqal  laws  or  regulations)  installed  in 
accordance  with  the  National  Fire 
Protection  Association  Standard  72,  or 
any  successor  standard. 

A  critical  issue  regarding 
implementation  of  the  Act  involves  the 
definition  and  determination  of  an 
equivalent  level  of  safety.  The  Act 
defines  the  term  as  an  alternative  design 
or  system  (which  may  include 
automatic  sprinkler  systems),  based 
upon  fire  protection  engineering 
analysis,  which  achieves  a  level  of 
safety  equal  to  or  greater  than  that 
provided  by  automatic  sprinkler 
systems. 

The  General  Services  Administration 
is  required  to  issue  regulations  to 
further  define  the  term  equivalent  level 
of  safety.  The  Act  specifies  that,  to  the 
extent  practicable,  these  regulations  be 
based  upon  nationally  recognized  codes. 
In  addition  to  describing  the  physical 
characteristics  of  an  automatic  sprinkler 
system,  the  Act  sets  a  performance 
objective  for  the  system.  According  to 
the  definition,  automatic  sprinkler 
systems  installed  in  compliance  with 


the  Act  must  protect  human  lives.  This 
regulation,  further  defining  the  term 
equivalent  level  of  safety,  uses  this 
.  performan^  objective  to  establish  a 
quantifiable  measure  of  the  level  of 
safety  prodded  by  sprinklers,  hi 
addition.  A^fi^ework  is  presented  for 
evaluating  alternatives  against  the 
performance  objective. 

The  Act  did  not  address  property 
protection  or  fire  fighting.  Thorough 
prefire  planning,  requir^  by  the  Act. 
will  allow  firefighters  to  determine 
whether  or  not  to  enter  a  burning 
building  solely  to  fight  a  fire.  Therefore, 
the  regulation  does  not  directly  address 
these  issues  either. 

n.  Obiectives  of  the  Legislation 

Despite  the  widespread  availability  of 
affordable  means  of  preventing  fire 
losses,  the  United  States  continues  to 
have  one  of  the  highest  per  capita  fire 
death  rates  in  the  industrialized  world. 
Fire  is  the  fourth  largest  accidental 
killer  in  the  United  States,  claiming  at 
least  4.500  lives  annually  and  injuring 
an  additional  30.000  individuals.  The 
fire  vuhierability  of  office  buildings  and 
residential  housing  units  can  be  reduced 
through  strong  fire  safety  measures.  It  is 
essential  for  the  protection  of  Ufe  and 
property  that  effective  technology  be 
employed  in  detecting,  containing  and 
suppressing  fires.  When  properly 
installed  and  maintained,  automatic 
sprinklers  and  smoke  detectors  provide 
effective  safeguards  against  loss  of  life 
and  property  from  fire.  According  to  the 
National  Fire  Protection  Association 
(NFPA),  there  is  no  record  of  a  multiple 
death  fire  (involving  the  loss  of  three  or 
more  people)  in  a  completely 
sprinkleied  building  where  the  system 
was  properly  operating,  except  in  an 
explosion  or  flash  fire  or  where 
industrial  fire  brigade  members  or 
employees  were  killed  during  fire 
suppression  operations.  The  Federal 
Government,  in  addition  to  increasing 
the  protection  provided  its  own 
employees  and  individuals  Uving  in 
federally  subsidized  housing,  can  set  an 
example  in  the  area  of  fire  safety  and, 
by  its  own  actions,  encourage  the 
private  sector  to  use  technology  that  has 
been  proven  to  save  Uves. 

The  Federal  Fire  Safety  Act  of  1992 
was  created  to  serve  as  a  model  for  local 
jurisdictions  where  the  Congress 
believed  not  enough  was  being  done  to 
promote  and  provide  for  the  fire  safety 
of  citizens.  The  evidence  for  the 
congressional  concern  is  clear. 
According  to  National  Fire  Protection 
Association  data,  there  are  about  30,000 
fire  departments  in  the  country,  yet, 
according  to  the  National  Fire  Sprinkler 
Association,  only  7  states  and  34  local      i 
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)tiriMlictioiu  have  sprinider 
nquireroenU  that  atlect  existing 
buildings.  These  ordinances  have 
exclusioos.  applying  to  only  specific 
occupancies.  Most  of  them  exclude 
residential  occupancies,  the  occupancy 
where  moat  fire  deaths  occur.  The 
Federal  Government  chose  to  lead  by 
example  without  imposing  requirements 
on  the  states  and  local  communities. 

Congress  recognized  the  need  to  have 
legislation  that  proactively  addressed 

E  rot  action  of  life  from  fire.  Throughout 
earings  on  the  Act,  many  groups 
testified  that  sprinklers  were  not  the 
only  system  component  necessary  for 
firesafety  in  buildings.  In  addition, 
Ckingress  did  not  want  the  legislation  to 
inhibit  the  development  of  new 
technology.  Therefore,  the  law  does  not 
simply  mandate  the  installation  of 
sprinklers.  The  law  specifies  certain  life 
safety  objectives  to  be  achieved  by  the 
sprinkler  systems.  An  equivalency 
clause  was  provided  to  allow  for  the  use 
of  alteroatives  which  satisfied  the 
identified  life  safety  objectivea. 

m.  Background 

Use  of  automatic  sprinklen  may  be 
the  best,  currently  available  approach  to 
providing  life  safety.  Sprinklers  respond 
automatically  to  fire,  limit  fire  size,  and 
are  also  able  to  sound  an  alarm.  In 
addition  to  enhancing  life  safety, 
sprinklers  provide  property  protection 
and  limit  potential  business 
interruption.  Sprinklers  can 
significantly  reduce  the  hazards 
firefi^ters  must  face  in  combating  a 
fire.  The  cost  efiisctiveness  of  sprinklers 
for  new  construction  cannot  be 
overstated.  Sprinkler  protection  can  be 
added  with  minimal  impact  on  overall 
protect  cost  while  significantly 
Improving  the  level  of  firesafety.  In 
recognition  of  the  many  benefits  and 
relatively  low  cost  of  sprinkler 
protection,  the  General  Services 
Administration  has  instituted  a  policy 
of  providing  sprinklers  in  its  new 
construction  nrofeCli. 

The  issue  ol  providing  sprinkler 
protection  in  existing  buildings  is  not  as 
clear  cut.  Typically,  the  cost  of 
providing  protection  is  higher  in 
existing  buildings.  It  may  not  be 
possible  to  provide  complete  sprinkler 
protection  due  to  existing  physical 
conditions  or  competing  requirements 
(e.g.,  historic  preservation  laws).  The 
decision  to  provide  sprinkler  protection 
must  be  part  of  an  integrated  fire 
protection  strategy.  Existing  building 
systems  and  applicable  requirements 
must  be  considered  in  developing  the 
strategv.  Moat  model  codes  provide  an 
equivalency  concept  which  allows  for 
uae  of  alternative  approaches  or 


systems.  This  concept  is  provided  in 
recognition  of  the  fmd  that  compliance 
with  one  prescribed  solution  may  not  be 
the  beet  alternative  in  every  case. 

These  alternative  systems,  methods, 
or  devices  can  achieve  a  reasonable 
level  of  protection  and  can  then  meet 
the  intent  of  the  specific  code 
requirement  Alternative  methods 
which  might  be  considered  include 
using  fire-rated  enclosing  barriere.  low 
flame  spread  interior  finish  materials, 
low  heat  release  rate  furnishings,  and 
low  ignition  tendency  materials.  In 
evaluating  alternatives,  consideration 
needs  to  be  given  to  the  reliability  of  the 
proposed  approach  over  the  Ufe  of  a 
structure.  In  addition,  enforcement  and 
maintenance  practices  will  vary 
significantly  depending  on  the  use 
(office,  residence,  store,  factory,  etc.)  of  • 
the  facility. 

The  Federal  Fire  Safety  Act  of  1902 
requires  that  the  General  Services 
A<?inini«tn>tion.  in  cooperation  with  the 
United  States  Fire  Administration,  the 
National  Institute  of  Standards  and 
Technology,  and  the  Department  of 
Defense,  issue  regulations  further 
defining  the  term  equivalent  level  of 
safety.  ]d  developing  the  regulations, 
GSA  held  meetings  writh  a  working 
group  composed  of  repreeentatives  bxan 
the  agencies  named  in  the  legislation 
and  other  affected  Federal  agendee.  The 
Department  of  Veterans  Affairs,  the 
Social  Security  Administration,  the 
Department  of  Housing  and  Urban 
Development,  and  the  U.S.  Coast  Guard 
were  invited  to  partidpete  because  of 
the  Act's  potential  impact  on  their  office 
space  or  housing. 

The  group  met  several  times  during 
1093  and  discussed  several  issues  key  to 
the  development  of  a  definition  of  an 
equivalent  level  of  safety.  Ultimately, 
the  group  agreed  that  sprinklen  provide 
a  unique  combination  of  fire  detection 
and  suppression,  and  that  no  current 
system  could  be  considered  equivalent 
However,  other  systems  in  various 
combinations  coiild  provide  a  level  of 
safety,  especially  life  safety,  equivalent 
to  that  provided  by  complete  spiinklw 
protection.  The  group  determined  that 
reaction  time  is  the  significant 
difference  between  the  two  occupancy 
groups  (office  and  residential)  addressed 
by  the  Act.  Reaction  time  is  especially 
important  in  analyzing  eouivalency  in 
housing.  An  occupant's  ability  to  reect 
to  a  fire  and  evacuate  from  the  area 
exposed  to  fire  effects  can  be  influenced 
by  a  number  of  factora  including 
physical  ability,  mental  status,  age, 
available  warning  systems,  and  training. 

1^  question  of  whether  or  not  the 
regulation  should  have  a  hei^t 
threshold,  spedfically  should  it  not 


apply  to  high  rise  buildings,  was  the 
most  difficult  for  the  group  to  deal  with 
and  a  consensus  was  never  reached.  The 
group  was  divided  between  two 
opposing  points  of  view.  One  portion  of 
the  group  beUeved  that  the  firesafety 
problems  inherent  in  hi^  rise  buildings 
cotild  only  be  addressed  through 
complete  sprinkler  protection,  and  the 
Act  vns  intended  to  require  sprinklers 
in  high  rise  buildings.  Therefore,  the 
regulation  should  place  a  maximimi 
height  limit  on  the  applicability  of  the 
equivalent  level  of  safety  provision.  The 
opposing  view  held  that  no  height 
threshold  was  necessary.  In  high  rise 
buildings,  fire  fighting  and  egress  will 
be  more  difficult.  However,  appropriate 
combinations  of  automatic  detection, 
fire  and  smoke  containment,  egress 
facilities,  and  suppression  could 
produce  effective  fire  protection 
strategies  in  these  buildings.  An 
analysis,  required  as  part  of  the 
equivalent  level  o/scrifety  regulation, 
could  adequately  address  the  firesafety 
problems  assodated  vrith  high  rise 
buildings  and  lead  to  development  of 
appropriate  solutions. 

Model  codes  support  the  use  of 
equivalency  concepts  especially  in 
existing  buildings.  The  congressional 
intent  for  an  equivalency  option  was 
reinforced  by  the  passage  of  an 
amendment  to  the  original  legislation 
providing  an  equivalency  option  in 
federally  assisted  housing  in  New  Yarii 
City  (Public  Uw  103-195).  The 
legislation  gives  the  General  Services 
Administration  the  responsibility  to 
develop  the  regulation  defining  an 
equivalent  level  of  safety.  GSA  befieves 
that  the  law  is  dear  requiring  high  rise 
(6  or  mora  stories)  Federal  employee 
office  buildings  to  have  sprinklen,  or  an 
equivalent  level  of  safety.  The  regulation 
should  not  have  spedfic  thresholds. 

IV.  Summary  ofPrepeeed  Rale 

In  order  to  evaluate  whether  or  not  a 
life  safety  equivaloocy  has  been 
achieved,  the  building  systems  must  be 
defined,  reasonable  woret  case  scenarios 
developed,  lnA^timllIn  probable  loss 
estimated,  time  required  for  the  space  to 
become  hazardous  calculated,  and  time 
required  for  egress  determined.  A 
number  of  factora  are  critical  in 
developing  a  life  safety  equivalency 
analysis.  Rate  of  fire  growth  is 
controlled  by  the  type  and  location  of 
combustible  items,  the  layout  of  the 
space,  the  materials  used  in 
construction  of  the  rooms,  openings  and 
ventilation,  and  suppression  capdiility. 
Detection  time,  occupant  notification, 
occupant  reaction  time,  occupant 
mobility,  and  meens  of  egraes  are 
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important  considerations  in  evaluating 
egress  time. 

The  proposed  regulation  established  a 
general  measure  of  building  firesafety 
performance.  Building  environment^ 
conditions  were  specified  to  ensure  the 
life  safety  of  building  occupants  outside 
the  room  of  fire  origin.  The  spedfied 
environmental  conditions  would  be 
applicable  whether  or  not  the  evaluation 
is  conduded  for  the  entire  building  or 
for  just  the  hazardous  areas.  In  the  latter 
case,  the  room  of  origin  would  be  the 
hazardous  area  while  any  room  could  be 
a  room  of  origin  in  the  entire  building 
scenario. 

Sprinklers  would  provide  the  level  of 
life  safety  prescribed  in  the  Ad  by 
controlling  the  spread  of  fire  and  its 
effects  beyond  the  room  of  origin.  In 
•   order  to  provide  an  equivalent  level  of 
safety,  alternative  methods  must  allow 
sufficient  time  for  occupants  to  reach 
areas  of  safety  by  limiting  the  spread  of 
the  fire  and  its  effects.  A  typical  room 
fire  will  not  pose  a  hazard  to  the  rest  of 
the  building  until  flashover.  A 
fundioning  sprinkler  system  should 
activate  prior  to  the  onset  of  flashover. 
Smoldering  fires  can  have  significant 
Ufe  safety  impact  beyond  the  room  of 
origin.  However,  a  typical  sprinkler 
system  would  not  activate  in  response 
to  a  smoldering  fire.  Therefore,  the 
sprinkler  system  would  have  litUe  or  no 
impad  on  life  safety  in  the  smoldering 
fire. 

Flashover  is  a  phenomenon  that 
occurs  in  many  building  fires.  In  the 
initial  (preflashover)  stages,  fire 
development  is  controlled  by  the 
amount,  type,  and  location  of 
combustible  materials  in  the  area  and 
the  speed  with  which  it  spreads.  As  the 
fire  develops,  however,  the  hot  smoke 
and  fire  gases  accumulate  at  the  ceiling, 
heating  ail  of  the  unignited  materials  in' 
the  room.  The  hot  ceiling  gases  radiate 
energy  onto  the  burning  fuel  causing  it 
to  bum  faster.  As  the  fire  grows,  the 
available  air  cannot  support  the 
combustion  of  all  of  the  fuel  that  is 
produced.  The  unbumed  fuel  collects  in 
the  smoke  layer:  the  smoke  normally 
blackens  at  this  time.  When  this 
combination  of  events  reaches  a 
temperature  of  about  550  to  600  "C 
(1000  to  1100  "F),  the  radiant  heat  fi-om 
the  hot  gas  layer  will  quickly  ignite  all 
of  the  exposed  combustible  material. 
Frequently  any  combustible  gases 
accumulated  in  the  smoke  layer  will 
find  air  and  bum  out  at  this  time.  When 
this  rapid  ignition  of  combustible 
material  or  gases  occurs,  the  fire  often 
violently  erupts  fiom  the  room  of  origin 
spreading  flame,  hot  fuel  laden  gases, 
and  toxic  smoke  into  adjacent  spaces. 
This  transition  is  called  flashover,  and 


a  fire  that  has  imdergone  this  transition 
is  called  a  flashed  over  fire. 

The  proposed  regulation  established 
three  endpoint  criteria  designed  to 
achieve  the  level  of  life  safety 
prescribed  in  the  Ad.  To  be  equivalent, 
an  office  building  or  housing  unit  must 
be  designed,  constmded,  and 
maintained  to  prevent  flashover  in  the 
room  of  fire  origin,  limit  fire  size  to  no 
more  than  1  megawatt  (950  Btu/sec).  or 
prevent  flames  from  leaving  the  room  of 
origin.  For  the  purposes  of  this 
regulation,  flashover  is  intended  to 
describe  a  fire  in  which  the  upper  layer 
temperature  in  a  room  reaches 
approximately  600  "C  (1100  "F)  and  the 
heat  flux  at  floor  level  exceeds  20  kW/ 
m^  (1.8  Btu/ftVsec).  As  with  the  prevent 
flashover  criteria,  the  limitation  on 
maximum  heat  release  rate  and  the 
requirement  to  keep  flames  within  the 
room  of  fire  origin  are  designed  to  limit 
the  size  of  the  fire. 

A  1  megawatt  fire  is  approximately 
equivalent  to  a  single  burning  easy  chair 
or  two  burning  1.8  m  (6  ft)  tall 
Christmas  trees.  In  a  3.6  m  (12  ft)  by  4.6 
m  (15  ft)  gypsum  board  lined  room  with 
a  1.4  m  (4  ft)  wide  onen  doorway,  a  fire 
growing  proportidHffliy  with  time  will 
produce  an  upper  gas  temperature  of 
425  to  480  "C  (800  to  900  "F)  in  300 
seconds.  The  fire  heat  release  rate  at  300 
seconds  would  be  approximately  1 
megawatt  assuming  a  medium  growth 
rate  t-squared  fire  as  referenced  in 
Appendix  B  of  the  National  Fire 
Protection  Association  Standard  72, 
National  Fire  Alarm  Code.  This  fire  is 
about  the  largest  that  can  occur  in  such 
a  room  without  a  substantial  likelihood 
of  flames  discharging  out  the  room 
doorway. 

The  {>erson  conducting  a  life  safety 
equivalency  analysis  must  be  familiar 
with  fire  dynamics,  building 
construction,  hazard  assessment,  and 
human  behavior  in  a  crisis.  The 
proposed  regulation  established 
minimum  qualifications  for  the  people 
expeded  to  condud  the  required 
analyzes.  In  addition,  the  regulation 
spedfied  the  Federal  Government 
offidal  responsible  for  reviev\ring  and 
accepting  equivalent  level  of  safety 
analyses. 

The  proposed  rule  did  not  address  the 
life  safety  impact  of  a  smoldering  fire. 
Smoldering  fires  can  represent  a 
significant  life  safety  hazard,  however, 
typical  sprinkler  systems  will  not 
control  this  hazard.  In  addition,  it  did 
not  attempt  to  provide  guidance  in 
determining  acceptable  levels  of 
protection  against  property  loss  or 
business  interruption. 


V.  Discussion  of  Comments 

GSA  published  the  proposed  rule  in 
the  Federal  Register  (Vol.  59,  No.  99, 
pp.  26768-26772)  for  pubhc  comment 
on  May  24, 1994.  On  June  30. 19g'4,  a 
notice  of  extension  of  the  pubUc 
comment  period  was  published  in  the. 
Federal  Register  (Vol.  59,  No.  125,  pg/" 
33724).  The  public  had  until  July  25, 
1994,  to  comment  on  the  proposed  rule. 

In  response  to  the  proposed  mle  and 
subsequent  extension,  a  totol  of  *6  items 
of  correspondence  were  receivefl.  Of 
these.  14  were  fiom  state  fire  marshals, 

10  were  from  professional  or  traGe 
assodations,  7  were  from  Fee 
Government  entities.  3  wera^rom 
private  fire  protecticto  engifteering 
consultants,  1  was  fiwn^at^demia,  and 

11  were  bom  private  citizens.  The      ^ 
comments  ranged  from  general  support 
or  opposition  to  the  concept  of  an 
equivalent  level  of  safety  to  very  specific 
comments  related  to  technical  details  of 
the  regulation.  A  summary  of  the 
comments,  and  our  responses  to  them, 
follow. 

A.  Intent  of  Legislation 

Comment:  Several  commenters 
indicated  that  defining  an  equivalent 
level  of  safety  would  provide  a  means  to 
avoid  the  intent  of  the  Ad. 

Response:  As  indicated  in  House 
Report  102-509,  Part  1,  the  purpose  of 
the  Federal  Fire  Safety  Ad  of  1992  was 
to  set  an  example  for  State  and  local 
governments  by  mandating  firesafety 
requirements  for  new  or  renovated 
Federal  office  space  and  certain 
categories  of  federally  assisted  housing. 
By  prohibiting  Federal  funding  for  these 
buildings,  the  Act  promotes  the  use  of 
automatic  sprinklers,  or  an  equivalent 
level  of  safety.  The  Act  defines  the  term 
equivalent  level  of  safety  as  an 
alternative  design  or  system  (which  may 
include  sprinkler  systems),  based  upon 
fire  protedion  engineering  analysis, 
which  achieves  a  level  of  safety  equal  to 
or  greater  than  that  provided  by 
automatic  sprinkler  systems.  The . 
Congress  had  a  number  of  expedations 
concerning  the  definition.  The 
alternative  would  provide  flexibility  in " 
instances  where  fire  protedion 
engineering  analyses  demonstrated  that 
other  means  would  yield  the  same  level 
of  life  safety  as  that  provided  in  a  fully 
sprinklered  building.  In  many 
situations,  there  would  be  no  effective 
equivalent  level  of  safety  in  comparison 
to  the  life  safety  protection  afforded  by 
a  building  conforming  with  the 
requirements  of  current  building  design 
criteria  for  a  fully  sprinklered  building. 
In  addition,  several  fadors  were  to  be 
considered  in  further  defirung 
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equivalent  level  of  safety:  the  provisions 
of  nationally  recognized  model  codes 
and  the  firesafety  guidelines  followed 
by  the  General  Services  Administration 
for  sprinklered  buildings;  analyses  of 
potential  fire  loss  exposures  and  adverse 
conditions  related  to  the  firesafisty  of  • 
building,  and  analyses  of  safety 
alternatives  for  a  building;  and  current 
technical  research,  including  the  study 
"on  the  use.  in  combination,  of  fire 
detection,  fire  suppression  systems,  and 
compartmentation,"  of  the  National 
Institute  of  Standards  and  Technology. 
The  intent  of  the  Act  is  very  clear  in 
requiring  an  equivalent  level  of  safety 
option  for  all  situations. 

Comment:  A  number  of  commentere 
wanted  sprinklers  to  be  the  only  option. 

Response:  It  should  not  be  taken 
lightly  that  this  legislation  originated  in 
the  House  Committee  on  Science, 
Space,  and  Technology  and  that  one 
intent  of  the  Act  (as  specifically 
articulated  in  the  report  language)  was 
to  encourage  the  development  and  use 
of  new  technology.  The  Congress 
recognized  that  the  intent  of  the  Act 
could  not  be  met  by  specifying  only  one 
type  of  currently  available  fire 
technology.  The  concept  of  equivalent 
level  of  safety  has  and  will  continue  to 
promote  the  development  of  new 
firesafety  technologies.  Providing  for  an 
equivalent  level  of  safety  is  in  kMping 
with  eoulvalent  clauses  contained  in  the 
model  Duildiiig  and  fire  codes.  For 
example,  section  1-5.1  of  National  Fire 
Protection  Association  Standard  No. 
101*.  Life  Safsty  Code*.  sUtes 

Nothing  in  this  Code  is  intended  to  prevent 
the  UM  oftyslanis,  methods,  or  devicM  of 
aquivaleni  or  tuperior  quality,  ctrangth,  fire 
mistanoe,  efiactiveness.  durability,  and 
nfMy  ••  alternative*  to  ttioee  prewribed  by 
this  Code,  provided  teciuiical  documentation 
is  submitted  to  the  authority  having 
)urisdiclioa  to  demonstrate  equivalency,  and 
the  system,  method,  or  device  is  approved  for 
the  intended  purpoee. 

The  regulation  provides  a  means  for 
demonstrating  equivalency  based  on  a 
technical  evaluation. 

Comment:  A  few  Federal  agencies 
indicated  that  defining  an  equivalent 
level  of  safety  could  jeopardize  their 
automatic  sprinkler  system  Installation 
programs. 

Response:  The  public  law  sets  a 
standard.  This  regulation  provides  a 
means  to  achieve  the  standard  while 
maintaining  a  degree  of  flexibility.  Use 
of  this  equivalent  level  of  safety  option 
is  not  mandatory.  As  outlined  in  this 
regulation,  there  are  numerous  reasons 
for  installing  automatic  sprinkler 
systems  in  buildings.  These  reasons 
cover  issues  well  beyond  the  very 
limited  scope  of  this  regulation.  Full 


compliance  with  the  sprinkler 
requirements  contained  In  the  Federal 
Fire  Safety  Act  will  be  the  easiest 
solution,  especially  when  Federal 
agencies  lack  the  fire  protection 
engineering  expotise  to  evaluate  an 
equivalency. 

B.  Scope  of  the  Regulation 

Comment:  A  number  of  comments 
reflected  confusion  concerning  the 
scope  of  the  regulation. 

Response:  This  regulation  is  intended 
solely  to  define  an  eqiiJvoVenX  level  of 
safety  appropriate  for  judging 
compliance  with  the  requirements  of  the 
Federal  Fire  Safety  Act  of  1992.  It  does 
not  necessarily  apply  to  the  evaluation 
of  equivalency  to  other  building  and  fire 
code  requirements.  In  order  to  address 
this  issue,  the  scope  of  the  regulation 
has  been  refined  and  clarified. 

Comment:  Several  commenters 
expressed  concerned  over  the  decision 
to  exclude  firefighter  safety  from  the 
regulation  especially  when  rescue  of 
building  occupants  is  required. 

Responae:  The  concept  presented  in 
the  proposed  regulation  was  not 
intended  to  totally  exclude 
consideration  of  firefighter  safety.  The 
need  for  the  fire  department  to  conduct 
rescue  operations  must  be  considered  in 
an  equivalent  level  of  safety  analysis.  If 
rescue  operations  are  expected,  then  the 
firefighters  conducting  them  must  be 
protected.  Firefighter  safety  is  not 
considered  from  the  standpoint  of  them 
entering  a  building  solely  to  fight  a  fire 
and  limit  property  loss. 

Comment:  A  few  commenters 
questioned  the  impact  of  the  proposed 
rule  on  local  codes. 

Response:  I^egally.  buildings  buih  on 
Federal  property  are  exempt  from  local 
building  codes.  In  the  case  of  buildings 
developed  on  private  land  to  be  leased 
by  the  Federal  Government,  the 
applicable  local  codes  govern.  Public 
Law  100-678  requires,  among  other 
things,  that  Federal  agencies  comply  "to 
the  maximum  extent  feasible"  with 
"one  of  the  nationally  recognized  model 
building  codes  and  with  other 
applicable  nationally  recognized  codes" 
when  constructing  or  altering  Federal 
buildings.  This  law  also  directs  agencies 
to  comply  with  State  and  local  zoning 
laws  to  submit  plans  for  buildings  being 
altered  or  constructed  to  State  or  local 
officials  for  review  prior  to  construction, 
and  to  permit  local  officials  to  inspect 
Federal  buildings  while  under 
construction  or  alteration.  However,  the 
law  places  limitations  on  the  obligations 
of  Federal  agencies:  for  example, 
agencies  can  limit  the  time  local 
officials  have  for  plans  review  to  30 
days,  are  not  required  to  follow  the 


recommendations  of  local  oflicials,  and 
are  not  allowed  to  pay  any  fees  or  fines 
to  local  governments.  The  impact  of  the 
Federal  Fire  Safety  Act  will  primarily  be 
an  additional  requirement  with  whidi 
Federal  buildings,  both  owned  and 
leased,  will  have  to  comply.  However, 
firesafety  protection  measures  required 
in  order  to  comply  with  local  codes  or 
other  requirements  can  and  should  be 
considered  in  assessing  the  existence  of 
an  equivalent  level  of  safety. 

Comment:  Some  commenters 
questioned  the  applicability  of  existing 
equivalency  clauses  in  currently 
available  consensus  standards  and  their 
relationship  to  the  proposed  rule. 

Response:  Equivalency  as  described 
in  national  standards  requires  approval 
by  an  authority  having  jurisdiction.  No 
specific  performance  measures  are 
provided  for  making  the  judgment  as  to 
the  level  of  equivalency,  leading  to  non- 
uniform application  and  acceptance. 
The  rule  provides  a  performance 
definition,  as  reqiiired  by  the  law.  It  is 
possible  the  philosophy  outlined  in  the 
proposed  rule  could  form  the  basis  for 
further  development  and  adoption  of 
performance-based  equivalency 
measures  in  the  national  consensus 
codes. 

C  Tochnical  Issues 

• 

Comment:  Several  commenters 
recommended  the  establishment  of  a 
threshold  height  limit  above  whidi  only 
total  sprinkler  protection  would  be 
acceptable.  However,  other  commenters 
indicated  that  the  height  issue  could  be 
addressed  in  the  required  engineering 
analysis. 

Respose:  The  objective  was  not  to 
rewrite  the  law.  The  Act  requires  that 
the  General  Services  Administration 
further  define  the  term  equivalent  level 
of  safety.  By  specifying  a  maximum 
height  threshold,  the  equivalency  option 
specifically  intended  by  Congress  would 
be  eliminated  without  their  consent. 
The  intent  of  Congress  to  provide  an 
equivalency  option  without  height 
limitations  is  further  evidenced  by  the 
addition  of  an  equivalency  option  after 
the  bill  had  been  passed  (Public  Law 
103-195). 

Comment:  A  number  of  comments 
were  received  concerning  whether  or 
not  meeting  one  or  all  of  the  selected 
equivalency  criteria  was  sufficient. 
These  commenters  recommended 
replacing  the  word  or  in  the  phrase 
"prevent  flashover  in  the  room  of  origin, 
limit  fire  size  to  no  more  than  1 
megawatt  (950  Btu/sec),  or  prevent 
flames  from  leaving  the  room  of  origin" 
with  the  word  and. 

Response:  The  word  or  was  chosen 
specifically  in  preference  to  and.  The 


intent  of  this  statement  was  that  the 
condition  or  conditiohs  producing  the 
most  hazardous  exposure  to  building 
occupants  be  selected  for  measuring 
equivalency.  For  example,  it  could  be 
concluded  that  an  acceptable  level  of 
safiaty  had  been  achieved  if  flames  did 
not  extend  beyond  the  room  of  origin. 
If  flashover  or  the  1  MW  fire  represented 
a  more  severe  hazard  to  building 
occupants,  this  conclusion  would  not  be 
valid. 

Comment:  Many  commenters  raised 
issues  associated  with  the  definition  of 
the  room  of  origin,  specifically  raising 
concerns  related  to  establishing  an 
appropriate  size.  Is  it  appropriate  to  use 
a  closet  as  the  room  of  origin?  What' 
would  the  room  of  origin  be  in  an  area 
with  open  plan  space? 

Response:  The  concept  of  room  of 
origin  was  deliberately  left  open  to 
encourage  comments.  Based  on 
comments  received,  the  definition  of 
room  of  origin  is  being  refined  to 
include  a  maximum  area  limitation  of 
200  m2  (2000  fl.2).  Fires  involving  areas 
greater  than  200  m^  pose  substantial 
difficulties  for  firefighters  and  threaten 
occupants,  especially  those  located  on 
upper  levels  of  high-rise  stiaictures.  Exit 
paths  are  easily  jeopardized  by  fires 
involving  200  or  more  square  meters  of 
floor  area.  In  order  to  provide  equivalent 
life  safety,  especially  in  high-rise 
structures,  no  fire  area  should  be 
permitted  to  exceed  200  m^.  Fire 
separations  or  other  protective  measures 
should  be  provided  to  limit  potential 
fire  areas. 

Comrhent:  A  few  commenters 
questioned  the  use  of  flashover  as  an 
endpoint  criteria. 

Response:  Flashover  was  selected  as 
an  endpoint  for  two  reasons.  First,  the 
potential  for  flashover  can  have  a 
significant  impact  on  required 
notification  time.  Prior  to  flashover,  a 
fire  represents  a  hazard  primarily  to 
occupants  in  the  room  of  origin.  The 
energy  released  by  the  fire  is  insufficient 
to  "drive"  significant  quantities  of 
products  of  combustion  beyond  the 
room  of  origin.  Any  smoke  that  leaves 
is  low  temperature  and  contains 
minimal  amounts  of  toxic  gases.  Based 
on  a  series  of  fire  tests  in  mobile  homes, 
researchers  at  the  National  Bureau  of 
Standards  (now  the  National  Institute  of 
Standards  and  Technology)  concluded 
"Limiting  conditions  adverse  to  Ufe 
safety  are  likely  to  be  reached  in  the 
living  room  at  the  end  of  the  mobile 
home  remote  fitjm  the  bedroom  where 
the  fire  started  at  approximately  the 
same  time  that  flashover  occurs  in  the 
bedroom.  Limiting  levels  of  carbon 
monoxide  and  oxygen  are  less  likely  to 
be  reached  in  the  living  room  if 
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flashover  does  not  occur  in  the 
bedroom. "(Budnick,  E.K.,  Klein,  D.P., 
and  O'UughUn.  R.J..  "Mobile  Home 
Bedroom  Fire  Studies:  The  Role  of 
hiterior  Finish,"  NBSIR  78-1531, 
National  Bureau  of  Standards  Center  for 
Fire  Research,  September  1978.) 
Occupants  in  the  room  of  origin  should 
be  able  to  detect  a  fire  and  leave  prior 
to  flashover.  If  flashover  is  expected,  the 
use  of  sophisticated  fire  alarm  systems 
will  be  required  to  provide  sufficient 
egress  time  for  building  occupants 
outside  the  room  of  origin. 

A  second  reason  for  flashover  as  an 
endpoint  is  its  use  as  a  firesafety 
performance  objective  in  the  national 
consensus  standards.  Two  of  the  three 
sprinkler  installation  standards 
referenced  in  the  Federal  Fire  Safety  Act 
•use  flashover  as  an  objective.  These  two 
standards  (NFPA  13D  and  13R)  indicate 
that  a  sprinkler  system  "installed  in 
accordance  withihis  standard  is 
expected  to  prevent  flashover  (total 
involvement)  in  the  room  of  fire  origin, 
where  sprinklered.  and  to  improve  the 
chance  for  occupants  to  escape  or  be 
evacuated."  The  third  standard  (NFPA 
13)  simply  states  that  its  objective  is  "to 
provide  a  reasonable  degree  of 
protection  for  life  and  property  from 
fire."  Currently,  comphance  with  the 
specifications  contained  in  the  standard 
is  the  only  way  to  judge  whether  or  not 
the  proposed  performance  objective  has 
been  achieved.  Several  large  loss  fires 
have  indicated  that  complying  with  the 
requirements  in  the  standard  may  not 
always  adequately  protect  the  specific 
hazard  and  ensure  attainment  of  the 
firesafety  objective.  In  recognition  of 
this,  the  NFPA  has  recently  formed  a 
group,  composed  of  members  of  the 
sprinkler  installation  standard 
committee,  to  develop  a  fully 
performance  oriented  sprinkler 
installation  standard.  In  addition,  the 
NFPA  has  established  a  project,  under 
the  Committee  on  Hazard  and  Risk  of 
Contents  and  Furnishings,  to  develop  a 
document  on  prevention  of  flashover 
titled  Guide  on  Methods  for  Decreasing 
the  Probability  of  Flashover. 

Comment:  A  nimiber  of  commenters 
questioned  the  definition  of  reasonable 
worst  case  scenario  and  several 
provided  recommendations  for 
improving  the  definition. 

flesponse:  The  reasonable  nvrst  case 
scenario  definition  was  not  intended  to 
be  an  all  inclusive  listing  of  things  to  be 
considered  in  conducting  an 
equivalency  analysis.  Based  on 
comments  received,  the  definition  is 
being  expanded  to  identify  additional 
items  which  should  be  considered  in 
estabUshing  reasonable  worst  case 
scenarios.  Specific  issues  to  be 


considered  as  part  of  a  worst  case 
scenario  are  types  of  fuel  (paper, 
plastics,  chemicals),  form  and 
arrangement  of  fuel  (furniture,  shredded 
newspaper,  stacked  chairs),  availability 
of  suppression  systems  (sprinkler 
system,  fire  department),  capabiUty  of 
suppression  systems  (proper  sprinkler 
system  design,  fire  department 
manning,  fire  department  response 
time)  and  capability  of  occupants 
(awake,  asleep,  intoxicated,  physically 
or  mentally  impaired). 

Comment:  A  few  commenters 
suggested  identifying  recommended 
alternatives  to  complete  spriiiler 
protection  such  as  specific 
compartmentation  or  detection  system 
requirements. 

Response:  The  Act  specifies  one 
method,  complete  sprinkler  protection, 
of  achieving  a  prescribed  level  of  life 
safety.  The  equivalent  level  of  safety 
option  is  the  exception  to  the  general 
rule  of  complete  sprinkler  protection.  If 
a  hst  of  alternatives  was  provided, 
sprinkler  protection  would  become  one 
of  several  options  instead  of  the 
intended  primary  choice.  In  applying 
the  equivalent  level  o/so/e/y  provision, 
each  building  must  be  evaluated  on  its 
own  merits  and  an  individualized  fire 
protection  strategy  developed.  Each 
application  of  the  equivalent  level  of 
safety  option  will  involve  a  different  set 
of  circumstances.  A  Ust  of 
recommended  alternatives  would  not 
provide  the  necessary  flexibility  or 

allow  for  scientific  and  technological 
advancements. 

Comment:  A  few  comments  expressed 
concern  that  the  regulaticm  attempts  to 
force  the  use  of  computer  based  fire 
models  which  the  commenters 
suggested  were  in  the  infancy  stages  of 
development  and  produced  inconsistent 
results. 

Response:  The  law  is  explicit  that 
equivalency  be  based  on  a  fire 
protection  engineering  analysis.  The 
proposed  rule  suggests  several  tools  that 
can  be  chosen  based  on  the  specific 
situation,  including  fire  models.  The 
decision  of  which  tools  to  use  is  left  to 
the  engineer  and  agency  to  decide, 
based  on  the  needs  of  each  case.  The  use 
of  engineering  calculation  methods  is 
encouraged,  models  are  but  one  way  of 
efficiently  applying  first  principles. 

From  a  public  policy  perspective,  the 
use  of  engineering  appUcations  must  be 
encouraged  to  better  prepare  the 
engineering  community  for  global 
competition.  A  Conference  on  Firesafety 
Design  in  the  21st  Century,  held  in  May 
1991,  at  Worcester  Polytechnic  Institute, 
graphically  illustrated  how  far  the 
United  States  had  lagged  behind  other 
coimtries  in  developing  performance- 
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based  building  codes  and  applying 
analytical  measurement  techniques. 
Computer  based  models  are  readily 
accepted  for  use  in  a  variety  of 
countries,  including  Japan,  United 
Kingdom.  New  Zealand,  and  Australia. 
These  countries  have  embraced  these 
design  concepts  and  are  capable  of 
building  and  operating  better 
performing  and  most  cost-effective 
facilities.  Recognizing  this  face,  the 
National  Fire  Protection  Association  has 
established  a  task  force  on  its  Board  of 
Directors  to  expedite  its  activities  in  the 
development  and  dissemination  of 
computational  methods. 

These  computational  methods  are  no 
longer  research  and  development 
activities.  A  variety  of  validation  tests 
on  many  different  models  have  been 
reported  and  indicate  very  good 
correlation  with  full  scale  fire  tests  and 
experience.  Calculation  procedures, 
including  computer  models,  have  been 
used  in  fire  reconstruction  with 
excellent  results  in  determining  the 
course  of  events.  New  information  is 
being  developed  almost  daily, 
supporting  the  use  of  calculation 
methods  and  models  to  develop  sound 
engineering  solutions  to  fire  protection 
problems. 

Finally,  the  various  tools  suggested  in 
the  proposed  rule  have  a  wide  variety  of 
support.  The  Fire  Safety  Evaluation 
System,  for  example,  is  codified  in  the 
manual  Alternative  Approaches  to  Life 
Safety  (NFPA  lOlM).  which  is 
developed  and  accepted  through  the 
national  consensus  standards  process. 
Numerous  calculation  methods  have 
been  accepted  and  compiled  in  the 
Handbook  of  Fire  Protection 
Engineering,  the  source  document  for 
engineering  methods  for  the  fire 
protection  engineering  profession.  The 
use  of  calculation  methods  and 
computer  models  is  commonplace  in 
other  engineering  disciplines.  If  fire 
protection  engineering  is  to  be  accepted 
as  an  engineering  discipline,  it  must 
accept,  understand,  and  use  these 
analytical  tools. 

D.  Qualifications  and  Consistency 
Issues 

Comment:  Several  comments  were 
received  regarding  the  qualifications  of 
the  personnel  conducting  the  equivalent 
level  of  safety  analyses. 

Response:  The  required  years  of 
experience  factor  has  been  increased 
from  two  to  four.  This  modification 
brings  the  three  qualification  options 
into  closer  agreement.  The  education 
-   requirement  has  been  modified  to  reflect 
technical  differences  between 
undergraduate  and  graduate  engineering 
programs.  In  addition,  it  has  been 


revised  to  allow  for  engineers  trained 
outside  the  United  States. 

Comment:  A  number  of  commenters 
inquired  as  to  who  should  or  could 
review  equivalent  level  of  safety 
analyses. 

Response:  As  stated  in  the  proposed 
rule,  the  head  of  the  agency  making 
facility  improvements  or  providing 
Federal  assistance  is  ultimately 
responsible  for  determining  the 
acceptability  of  an  equivalent  level  of 
safety  analysis.  In  developing  this 
determination,  an  independent  review 
of  the  analysis  by  Government  fire 
protection  engineering  professionals 
will  be  required.  However,  a  few  fire 
protection  engineering  professionals, 
employed  by  Federal  Government 
agencies,  indicated  they  did  not  have 
the  expertise  to  conduct  the  required 
reviews.  This  concern  was  not  shared  by 
other  fire  protection  engineers, 
including  those  working  for  private 
consulting  firms.  Comments  from  these 
engineers  indicated  they  could  conduct 
and  review  the  analyses  as  appropriate. 
It  may  be  necessary  for  Government 
agencies  who  lack  in-house  professional 
expertise  to  contract  with  private  firms 
or  other  Government  agencies  (General 
Services  Administration  Central  Office 
for  example)  for  serviced  to  review 
equivalent  level  of  safety  analyses. 

Several  commenters  expressed  a 
desire  to  have  specific  Federal 
Government  agency,  the  General 
Services  Administration,  responsible  for 
the  review  of  all  equivalent  level  of 
safety  analyses.  Discussion  of  the  issues 
associated  v^th  this  option  is  beyond 
the  scope  of  this  regulation.  As 
resources  permit,  the  General  Services 
Administration  will  develop  and 
distribute,  from  time  to  time, 
information  on  conducting  and 
evaluating  equivalent  level  of  safety 
analyses.  In  addition,  thfe  GSA  will 
maintain  a  library  of  its  own  successful 
analyses  and  will  seek  to  establish  a 
dialogue  with  other  agencies  concerning 
determining  an  equivalent  level  of 
safety.  Other  Federal  agencies  should 
consider  maintaining  their  own  libraries 
of  equivalent  level  of  safety  analyses. 

A  final  issue  associated  with  review 
of  equivalent  level  of  safety  analyses 
concerns  the  involvement  of  local 
jurisdictions.  Implementation  of  the 
Federal  Fire  Safety  Act  and  this 
regulation  cannot  place  a  burden  on 
local  jurisdictions.  Local  jurisdictions 
caiuiot  be  required  to  review  or  evaluate 
an  equivalent  level  of  safety  analysis. 
However,  the  equivalent  level  of  safety 
analysis  should  be  provided  to  the  local 
jurisdiction  as  part  of  the  required 
prefire  planning. 


Comment:  Some  comments  were 
received  concerning  the  consistency  to 
be  expected  ft-om  the  equivalent  level  of 
safety  analyses. 

Response:  Any  engineering  analysis  is 
dependent  on  a  variety  of  assumptions. 
Individuals  are  likely  to  make  different 
assumptions.  Even  in  the  interpretation 
of  written  words  in  a  code  book, 
different  courses  of  action  are 
recommended  by  different  individuals. 
Uniformity  of  application  is  an  issue 
inherent  in  dealing  with  human  beii%s. 
and  not  unique  to  engineering  analyses. 
An  analysis  based  on  the  application  of 
science-based  first  principles  should 
provide  consistent  results.  While  the 
recotnmended  corrective  actions  may 
differ,  the  use  of  personnel  with  the 
minimum  qualifications  identified  in 
the  regulation  will  ensure  that  the 
technical  support  for  the 
recommendations  is  consistent  with  the 
governing  principles  of  physics  and 
chemistry. 

E.  Miscellaneous 

Comment:  A  number  of  commenters 
identified  editorial  corrections  or 
provided  updated  or  corrected  statistical 
data. 

Response:  These  comments  have  been 
adopted  to  the  extent  the  referenced 
section  of  the  regulation  remains  in  the 
final  rule. 

VI.  Summary  of  Changes 

As  a  result  of  the  public  comments,  a 
number  of  changes  were  made  to  the 
regulation.  These  changes  are  briefly 
outlined  in  this  section. 

1.  The  scope  of  the  regulation  has 
been  modified  and  expanded  to  clarify 
the  intent  of  this  regulation  and  its 
impact  on  local  codes  and  standards. 

2.  The  qualification  requirements 
have  been  modified  to  bring  the  three 
ahematives  into  closer  alignment, 
clarify  some  issues,  and  provide 
opportunities  for  engineers  educated  in 
other  coimtries. 

3.  The  room  of  origin  has  been 
defined  to  set  a  maximum  limit  on  the 
potential  size  of  an  involved  area. 

4.  The  definition  of  reasonable  worst 
case  scenario  has  been  expanded  to 
clarify  its  meaning. 

5.  The  equivalency  criteria  have  been 
changed  to  better  link  the  equivalency 
measurement  to  the  mandated  baseline 
level  of  safety  associated  with  complete 
sprinkler  protection. 

The  General  Services  Administration 
(GSA)  has  determined  that  this  rule  is 
a  significant  regulatory  action  for  the 
purposes  of  Executive  Order  12866.  The 
rule  is  written  to  ensure  maximum 
benefits  to  Federal  agencies.  This 
Govemmentwide  management 
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regulation  will  have  little  or  no  cost 
effect  on  society.  Therefore,  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act 
(U.S.C.  601  et  seq.). 

List  of  Subjecta  in  41  CFR  Part  101-6 

Civil  rights.  Government  property 
management,  Grant  programs, 
Intergovenunental  relations,  Surplus 
Government  property,  Relocation 
assistance,  Real  property  acquisition. 
Fire  protection,  Reporting  and 
recordkeeping  requirements. . 
Transportation. 
.  For  the  reasons  set  out  in  the 
preamble,  41  CFR  Part  101-6  is 
amended  as  follows: 

PART  101-«— MISCELLANEOUS 
REGULATIONS 

1.  The  authority  citation  for  41  CFR 
Part  101-6  continues  to  read  as  follows: 

Authority:  Sec  205(c).  63  Stat.  390;  40 
VS.C.  4»6(c):  31  U.S.C  1344(e)(1). 

Subpart  106-4.6— Fire  Protection 
(Firesafety)  Engineering 

2.  Subpart  101-6.6  is  added  to  read  as 
follows: 

Subpart  101-6.6— Fire  Protection 
(FircMfety)  Eagiiioeiing 

101-6.600  Scope  of  subpart. 

101-6.601  Background. 

101-6.602  Application. 

101-6.603  DeOnitions. 

101-6.604  Requirements. 

101-6.605  Responsibility. 


S10l-«.600   Scope  of  subpart 

This  subpart  provides  the  regulations 
of  the  General  Services  Administration 
(GSA)  under  Title  I  of  the  Fiie 
Administration  Authorization  Act  of 
1992  concerning  definition  and 
determination  of  equivalent  level  of 
safety.  The  primary  objective  of  this 
regulation  is  to  provide  a  quantifiable 
means  of  determining  compliance  with 
the  requirements  of  the  Act.  It  is  not  a 
substitute  for  compliance  with  building 
and  fire  code  requirements  typically 
used  in  construction  and  occupancy  of 
buildings. 

§101-«.«H    Background. 

(a)  The  Fire  Administration 
Authorization  Act  of  1992  (Pub.  Law 
102-522)  was  signed  into  law  by  the 
President  on  October  26.  1992.  Section 
106  Fire  Safety  Systems  in  Federally 
Assisted  Buildings,  of  Title  I— United 
States  Fire  Administration,  is  commonly 
referred  to  as  the  Federal  Fire  Safety  Act 
of  1992.  This  section  amends  the  Fire 
I  Prevention  and  Control  Act  of  1974  (15 


U.S.C.  2201  et  seq.)  to  require  sprinklers 
or  an  equivalent  of  safety,  in  certain 
types  of  Federal  employee  office 
buildings.  Federal  employee  housing 
units,  and  federally  assisted  housing 
units. 

(b)  The  definitionof  an  automatic 
sprinkler  system  is  unique  to  the  Act.  In 
addition  to  describing  the  physical 
characteristics  of  an  automatic  sprinkler 
system,  the  definition  sets  a 
performance  objective  for  the  system. 
Automatic  sprinkler  systems  installed  in 
compliance  with  the  Act  must  protect 
human  lives.  Sprinklers  would  provide 
the  level  of  life  safety  prescribed  in  the 
Act  by  controlling  the  spread  of  fire  and 
its  effects  beyond  the  room  of  origin.  A 
functioning  sprinkler  system  should 
activate  prior  Jo  the  onset  of  flashover. 

(c)  This  subpart  establishes  a  general 
measure  of  building  firesafety 
performance.  To  achieve  the  level  of  life 
safety  specified  in  the  Act,  the  structure 
under  consideration  must  be  designed, 
constructed,  and  maintained  to 
minimize  the  impact  of  fire.  As  one 
option,  building  environmental 
conditions  are  specified  iij  this  subpart 
taensure  the  life  safety  of  building 
occupants  outside  the  room  of  fire 
origin.  They  should  be  applicable 
independent  of  whether  or  not  the 
evaluation  is  being  conducted  for  the 
entire  building  or  for  just  the  hazardous 
areas.  In  the  latter  case,  the  room  of 
origin  would  be  the  hazardous  area 
while  any  room,  space,  or  area  could  be 
a  room  of  origin  in  the  entire  building 
scenarious. 

(d)  The  equivalent  level  of  safety 
regulation  in  this  subpart  does  not 
address  property  protection,  business 
interruption  potential,  or  firefighter 
safety  during  fire  fighting  operations.  In 
situations  where  firefighters  would  be 
expected  to  rescue  building  occupants, 
the  safety  of  both  firefighters  and 
occupants  must  be  considered  in  the 
equivalent  level  of  safety  analysis. 
Thorough  prefire  planning  will  allow 
firefighters  to  choose  whether  or  not  to 
enter  a  burning  building  solely  to  fight 
a  fire. 

§101-«.602    AppNcalion. 

The  requirements  of  the  Act  and  this 
subpart  apply  to  all  Federal  agencies 
and  all  federallly  owned  and  leased 
buildings  in  the  United  States,  except 
those  under  the  control  of  the 
Resolution  Trust  Corporation. 

§101-6.603    DeflnWons 

(a)  Qualified  fire  protection  engineer 
is  defined  as  an  individual,  with  a 
thorough  knowledge  and  understanding 
of  the  principles  of  physics  and 
chemistry  governing  fire  growth,  spread, 


and  suppression,  meeting  one  of  the 
following  criteria: 

(1)  An  engineer  having  an 
undergraduate  or  graduate  degree  fi-om 
a  college  or  university  offering  a  course 
of  study  in  fire  protection  or  firesafety 
engineering,  plus  a  minimum  of  four  (4) 
years  work  experience  in  fire  protection 
engineering, 

-  (2)  A  professional  engineer  (P.E.  or 
similar  designation)  registered  in  Fire 
Protection  Engineering,  or 

(3)  A  professional  engineer  (P.E.  or 
similar  designation)  registered  in  a 
related  engineering  discipline  and 
holding  Member  grade  status  in  the 
International  Society  of  Fire  Protection 
Engineers. 

(d)  Fias/iover  means  fire  conditions  in 
a  confined  area  where  the  upper  gas 
layer  temperature  reaches  600  "C  (1100 
"F)  and  the  heat  flux  at  floor  level 
exceeds  20  kW/m^  (i.e  Btu/ftVsec). 

(c)  Reasonable  worst  case  fire 
scenario  means  a  combination  of  an 
ignition  source,  fuel  items,  and  a 
building  location  likely  to  produce  a  fire 
which  would  have  a  significant  adverse 
impact  on  the  building  and  its 
occupants.  The  development  of 
reasonable  worst  case  scenarios  must 
include  consideration  of  types  and 
forms  of  fuels  present  (e.g..  furniture, 
trash,  paper,  chemicals),  potential  fire 
ignition  locations  (e.g..  bedroom,  office, 
closet,  corridor),  occupant  capabilities 
(e.g..  awake,  intoxicated,  mentally  or 
physically  impaired),  numbers  of 
occupants,  detection  and  suppression 
system  adequacy  and  reliability,  and  fire 
department  capabilities.  A  quantitative 
analysis  of  the  probability  of  occurrence 
of  each  scenario  and  combination  of 
events  will  be  necessary. 

(d)  i?oo/n  o/ origin  means  an  area  of 
a  building  where  a  fire  can  be  expected 
to  start.  Typically,  the  size  of  the  area 
will  be  determined  by  the  walls,  floor, 
and  ceiling  surrounding  the  space. 
However,  this  could  lead  to 
unacceptably  large  areas  in  the  case  of 
open  plan  office  space  or  similar 
arrangements.  Therefore,  the  maximum 
allowable  fire  area  should  be  limited  to 
200  m2  (2000  ft^)  including  intervening 
spaces.  In  the  case  of  residential  units, 
an  entire  apartment  occupied  by  one 
tenant  could  be  considered  as  the  room 
of  origin  to  the  extent' it  did  not  exceed 
the  200  m2  (2000  ft^)  limitation. 

§  1 01  -6.604    Requirements. 

(a)  The  equivalent  level  of  life  safety 
evaluation  is  to  be  performed  by  a 
qualified  fire  protection  engineer.  The 
analysis  should  include  a  narrative 
discussion  of  the  features  of  the 
building  structure,  function,  o{>erational 
support  systems  and  occupant  activities 
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which  impact  fire  protection  and  life 
safety.  Each  analysis  should  describe 
potential  reasonable  worst  case  fire 
scenarios  and  their  impact  on  the 
building  occupants  and  structure. 
Specific  issues  which  must  be 
addressed  include  rate  of  fire  growth, 
type  and  location  of  fuel  items,  space 
layout,  building  construction,  openings 
and  ventilation,  suppression  capability, 
detection  Ume,  occupant  notiPication, 
occupant  reaction  time,  occupant 
mobility,  and  means  of  egress. 

(b)  To  be  acceptable,  the  analysis 
must  indicate  that  the  existing  and/or 
proposed  safety  systems  in  the  building 
provide  a  period  of  time  equal  to  or 
greater  than  the  amount  of  time 
available  for  escape  in  a  similar  building 
complying  with  the  Act.  In  conducting 
these  analyses,  the  capability,  adequacy, 
and  reliabiUty  of  all  building  systems 
impacting  fire  growth,  occupant 
knowledge  of  the  fire,  and  time  required 
to  reach  a  safety  area  will  have  to  be 
examined.  In  particular,  the  impact  of 
sprinklers  on  the  development  of 
hazardous  conditions  in  the  area  of 
interest  will  have  to  be  assessed.  Three 
options  are  provided  for  establishing 
that  an  equivalent  level  of  safety  exists. 

(1)  In  the  first  option,  tne  margin  of 
safety  provided  by  various  alternatives 
is  compared  to  that  obtained  for  a  code 
complying  building  with  complete 
sprinkler  protection.  The  margin  of 
safety  is  the  difference  between  the 
available  safe  egress  time  and  the 
required  safe  egress  time.  Available  safe 
egressd  time  is  the  time  available  for 
evacuation  of  occupants  to  an  area  of 
safety  prior  to  the  onset  of  untenable 
conditions  in  occupied  areas  or  the 
egress  pathways.  The  required  safe 
egress  time  is  the  time  required  by 
occupants  to  move  from  their  positions 
at  the  start  of  the  fire  to  areas  of  safety. 
Available  safe  egress  times  would  be 
developed  based  on  analysis  of  a 
number  of  assumed  reasonable  worst 
case  fire  scenarios  including  assessment 
of  a  code  complying  fully  sprinklered 
building.  Additional  analysis  would  be 
used  to  determine  the  expected  required 
safe  egress  times  for  the  various 
scenarios.  If  the  margin  of  safety  plus  an 
appropriate  safety  factor  is  greater  for  an 
alternative  than  for  the  fully  sprinklered 
building,  then  the  alternative  should 
provide  an  equivalent  level  of  safety. 

(2)  A  second  alternative  is  applicable 
for  typical  office  and  residential 
scenarios.  In  these  situations,  complete 
sprinkler  protection  can  lie  expected  to 
prevent  flashover  in  the  room  of  fire 
origin,  hmit  fire  size  to  no  more  than  1 
megawatt  (950  Btu/sec),  and  prevent 
flames  from  leaving  the  room  of  origin. 
The  times  required  for  each  of  these 


conditions  to  occiu'  in  the  area  of 
interest  must  be  determined.  The 
shortest  of  these  three  times  would 
become  the  time  available  for  escape. 
The  difference  between  the  minimum 
time  available  for  escape  and  the  time 
required  for  evacuation  of  building 
occupants  would  be  the  target  margin  of 
safety.  Various  alternative  protection 
strategies  would  have  to  be  evaluated  to 
determine  their  impact  on  the  times  at 
which  hazardous  conditions  developed 
in  the  spaces  of  interest  and  the  times 
required  for  egress.  If  a  combination  of 
fire  protection  systems  provides  a 
margin  of  safety  equal  to  or  greater  than 
the  target  margin  of  safety,  then  the 
combination  could  be  judged  to  provide 
an  equivalent  level  of  safety. 

(3)  As  a  third  option,  other  technical 
analysis  procedures,  as  approved  by  the 
responsible  agency  head,  can  be  used  to 
show  equivalency. 

(c)  Analytical  and  empirical  tools, 
including  fire  models  and  grading 
schedules  such  as  the  Fire  Safety 
Evaluation  System  (Alternative 
Approaches  to  Life  Safety,  NEPA  lOlM) 
should  be  used  to  support  the  hfe  safety 
equivalency  evaluation.  If  fire  modeling 
is  used  as  part  of  an  analysis,  an 
assessment  of  the  predictive  capabilities 
of  the  fire  models  must  be  included. 
This  assessment  should  be  conducted  in 
accordance  with  the  American  Society 
for  Testing  and  Materials  Standard 
Guide  for  Evaluating  the  Predictive 
Capability  of  Fire  Models  (ASTM  E 
1355). 

$101-«.606    RMpofwIMNty. 

The  head  of  the  agency  responsible 
for  physical  improvements  in  the 
facility  or  providing  Federal  assistance 
or  a  designated  representative  will 
determine  the  acceptability  of  each 
equivalent  level  of  safety  analysis.  The 
determination  of  acceptability  must 
include  a  review  of  the  fire  protection 
engineer's  qualifications,  tlie 
appropriateness  of  the  fire  scenarios  for 
the  facility,  and  the  reasonableness  of 
the  assumed  maximum  probable  loss. 
Agencies  should  maintain  a  record  of 
each  accepted  equivalent  level  of  safety 
analysis  and  provide  copies  to  fire 
departments  or  other  local  authorities 
for  use  in  developing  prefire  plans. 

Dated:  September  29, 1994. 
lulia  M.  Stasch, 

Acting  Administrator  of  General  Services. 
IFR  Doc.  94-27020  Filed  10-31-94.  8:45  ami 
•lUJNOCOOC 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  93-70;  RM-8168] 

Radio  Broadcasting  Services;  Weilton, 
AZ 

agency:  Federal  Communications 
Conunission. 

action:  Final  rule. 

summary:  This  dociunent  allots  FM 
Channel  283C2  to  Weilton,  Arizona,  as 
that  community's  first  local  aural 
transmission  service,  in  response  to  a 
petition  for  rule  making  filed  on  behalf 
of  Farmworkers  Communications,  Inc. 
See  58  FR  17819,  April  6, 1993. 
Coordinates  used  for  Channel  283C2  at 
Weilton  are  32-42-40  and  114-12-15. 
Weilton  is  located  within  320 
kilometers  (199  miles)  of  the  United 
States-Mexico  border  and,  therefore, 
concurrence  of  the  Mexican  government 
to  this  proposal  was  obtained.  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  December  9, 1994. 

The  window  period  for  filing 
applications  for  Channel  283C2  at 
Weilton,  Arizona,  will  open  on 
December  9, 1994,  and  close  on  January 
9. 1995. 

^OR  FURTHER  INFORMATKM  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
634-6530. 

ADDRESSES:  Questions  related  to 
window  application  filing  process  for 
Chaimel  283C2  at  Weilton,  Arizona, 
should  be  addressed  to  the  Audio 
Services  Division,  FM  Branch,  Mass 
Media  Bureau,  (202)  416-2700. 
SUPP1.EMENTARY  INFORMAHON:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-70, 
adopted  October  19, 1994,  and  released 
October  25, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  SU«et  NW., 
Washington,  DC.  'The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  (202)  857-3800,  located  at 
1919  M  Street,  NW.,  Room  246,  or  2100 
M  Street  NW.,  Suite  140.  Washington. 
DC  20037. 

List  of  Sub|ecto  in  47  CFR  Part  73 

Radio  broadcasting. 

Fart  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  7»-(AMENDEp] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,303. 

§73.202   [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Weilton,  Channel  283C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-26959  Filed  10-31-94:  8:45  ami 
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47  CFR  Part  73 

[MM  OockM  No.  93-248;  RM-8321] 

Radio  Broadcasting  Services;  Pleasant 
City.  OH 

f  AGENCY:  Federal  Communications 
Commission. 

ACnON:  Final  rule. 


List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Part  73  Utle  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART7a-{AMENDE0] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 
§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  Pleasant  City,  Channel  221  A. 
|ohn  A.  Karousos, 

Acting  Chief  Allocations  Broach,  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

[FR  Doc.  94-26960  Filed  10-31-94;  8:45  am] 

BH.IJNG  CODE  C712-01-M 


SUMMARY:  The  Commission,  at  the 
request  of  Peter  L.  Cea,  allots  Channel 
221A  to  Pleasant  City,  Ohio,  as  the 
community's  first  local  aural 
transmission  service.  See  58  FR  51603, 
October  4, 1993.  Channel  221A  can  be 
allotted  to  Pleasant  City  in  cottapliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  11.7  kilometers  (7.2 
miles)  northeast,  at  coordinates  North 
LaUtude  40-00-00  and  West  Longitude 
81-29-30,  to  avoid  a  short-spacing  to 
Station  WMPO-FM,  Channel  221A, 
Middleport,  Ohio.  Canadian 
concurrence  has  been  received  since 
Pleasant  City  is  located  within  320 
kilometers  (200  miles)  of  the  U.S.- 
Canadian border.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  December  9, 1994.  The 
window  period  for  filing  applications 
will  be  open  on  December  9, 1994,  and 
close  on  January  9, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsts  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-248. 
adopted  October  18, 1994,  and  released  ' 
October  25, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  diuing  normal 
business  hours  in  the  FCC  Refierence 
Center  (Room  239),  1919  M  Street.  NW, 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Conunission 's  copy  contractor. 
International  Transcription  Service, 
Inc.,  (202)  857-3800.  2100  M  Street. 
N.W.,  Suite  140,  Washington,  DC  20037. 


47  CFR  Part  73 

[MM  Docket  No.  93-286;  RM-8377] 

Radio  Broadcasting  Services; 
Jeffersontown,  Shelbyville  and 
Richmond,  KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  Chaimel  Chek,  Inc.,  substitutes 
Chaimel  267A  for  Channel  269A  at 
Jeffersontown,  Kentucky,  and  modifies 
Station  WLSY(FM)'s  license 
accordingly.  We  also,  at  the  request  of 
Shelby  County  Broadcasting,  Inc., 
substitute  Channel  269A  for  Channel 
267A  at  Shelbyville,  Kentucky,  and 
modify  Station  WTHQ(FM)'s  license 
accordingly.  In  addition,  at  the  request 
of  WCBR  Radio,  Inc.,  we  denied  the 
substitution  of  Channel  268C3  for 
Channel  269A  at  Richmond,  Kentucky. 
See  58  FR  63319,  December  1,  1993.  ' 
EFFECTIVE  DATE:  December  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-286, 
adopted  October  18, 1994,  and  released 
October  26, 1994.  The  fiill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW..  Suite  140.  Washington.  DC 
20037. 

Channel  267A  can  be  allotted  to 
Jeffersontown  in  compliance  with  the 


Conunission 's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.2  kilometers  (3.8  miles) 
northeast,  in  order  to  avoid  a  short- 
spacing  to  Station  WKKG{FM),  Channel 
268B,  Columbus,  Indiana,  and  to  a 
construction  permit  for  Station 
WRZI(FM),  Channel  268A,  Vine  Grove, 
Kentucky.  The  coordinates  for  Channel 
267A  at  Jeffersontown  are  North 
Latitude  38-13-41  and  West  Longitude 
85-30-30.  Channel  269A  can  be  allotted 
to  Shelbyville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  6.1  kilometer  (3.8  miles) 
east,  to  avoid  a  short-spacing  to  Station 
WKYL(FM),  Channel  271A, 
Lawrenceburg,  Kentucky.  The 
coordinates  for  Channel  269A  at 
Shelbyville  are  North  Latitude  38-12-48 
and  West  Longitude  85-09-13.  With 
this  action,  this  proceeding  is 
tenninated. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  Broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303. 
§73.202    [Amended] 

2.  SecUon  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  removing  Channel  269A  and  adding 
channel  267A  at  Jeffersontown;  and  by 
removing  Channel  267A  and  adding 
Channel  269A  at  Shelbyville. 

Federal  Communications  Conunission. 

John  A.  Karousos. 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

[FR  Doc.  94-26962  Filed  10-31-94;  8:45  ami 

BILUNG  CODE  Sna-OI-M 


47  CFR  Part  73 

[MM  Docket  No.  93-276;  RM-e353] 

Radio  Broadcasting  Services; 
Franklinton,  LA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  GACO  Broadcasting 
Corporation,  allots  Channel  255A  to 
Franklinton,  Louisiana.  See  58  FR 
63321,  December  1, 1993.  Channel  255A 
can  be  allotted  to  Franklinton, 
Louisiana,  in  compliance  with  the 
Conunission 's  minimum  distance 
separation  requirements  without  the 
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imposition  of  a  site  restriction.  The 

coonttnates  for  Cliannel  255A  at 

Franklinton  are  North  Latitude  30-50- 

54  and  West  ixmgitude  90-09-18.  With 

this  action,  this  proceeding  is 

terminated. 

EFFECnvC  DATES:  December  9, 1994. 

The  window  period  for  Rling 
applications  will  open  on  December  9, 
1994.  and  close  on  ^nuary  9.  1995. 
FOR  FURTHER  MFORMATION  COKTACT: 
Pamela  Blumenthal,  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  MFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-276, 


adopted  October  19, 1994.  and  released 
October  25, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  oopjring  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW, 
Washington,  DC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW,  Suite  140.  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  n 

Radio  Broadcasting. 


PART7S-{AMEN0ED] 

The  authority  citation  for  Part  73 
continues  to  read  as  follows: 
AnthMity:  47  U.S.C  154,  303. 

173.202    [AmendadI 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Franklinton, 
Channel  255A. 
John  Karousos, 

Acting  Chief,  Allocations  Bmnch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
IFR  Doc.  94-26958  Filed  10-31-94;  8:45  am) 
■ajJNQ  COOC  l712-0t-M 
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Federal  Hegialer 

Vol.  59,  No.  210 

Tuesday,  November  1,  1994 


This  section  of  the  FEDERAL  REGISTER 

contains  notices  to  the  public  of  the  proposed 

issuance  of  mles  and  regulations.  The 

purpose  of  these  notices  is  to  give  irrterested 

persons  an  opportunity  to  participate  In  the 

njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  94  NM  M  AD] 

Airworthiness  Directives;  Transport 
Category  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NPRM).  ^ 


SUMMARY:  This  document  proposes  to 
revise  an  existing  airworthiness 
directive  (AD)  that  is  apphcable  to  all 
transport  category  airplanes.  The 
existing  AD  currently  requires 
installation  of  placards  prohibiting 
smoking  in  the  lavatory  and  disposal  of 
cigarettes  in  the  lavatory  waste 
receptacles;  establishment  of  a 
procedure  to  announce  to  airplane 
occupants  that  smoking  is  prohibited  in 
the  lavatories;  installation  of  ashtrays  at 
certain  locations;  and  repetitive 
inspections  to  ensure  that  lavatory 
waste  receptacle  doors  operate  correctly. 
That  action  was  prompted  by  fires 
occurring  in  lavatories,  whidi  were 
caused  by,  among  other  things,  the 
improper  disposal  of  smoking  materials 
in  lavatory  waste  receptacles.  The 
actions  specified  by  the  AD  are  intended 
to  prevent  such  fires.  This  action  would 
provide  for  an  alternative  action 
regarding  the  current  requirement  to 
install  specific  placards  at  certain 
locations. 

DATES:  Conunents  must  be  received  by 
December  28, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
44-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Conunents  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Nemecek,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  Seattle 
Aircraft  Certification  Office,  FAA. 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2773- 
fax  (206)  227-1181. 

SUPPl^MENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rale.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

,    Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-44-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  1974,  the  FAA  issued  AD  74-08- 
09,  amendment  3&-1917,  which  is 
applicable  to  all  transport  category 
airplanes  having  one  or  more  lavatories 
equipped  with  paper  or  linen  waste 
receptacles.  That  AD  requires: 


1.  installation  of  placards  on  each  side 
of  each  lavatory  door  over  the  door 
knob,  containing  wording  to  prohibit 
smoking  in  the  lavatory; 

2.  installation  of  a  placard  on  or  near 
each  lavatory  paper  or  linen  waste 
disposal  receptacle  door,  containing 
wording  to  prohibit  disposing  of 
smoking  materials  in  the  waste 
receptacles; 

3.  establishment  of  a  procedure  to 
announce  to  airplane  occupants  that 
smoking  is  prohibited  in  the  aircraft 
lavatories; 

4.  installation  of  ashtrays  on  or  near 
the  entry  side  of  the  lavatory  doors;  and 

5.  repetitive  inspections  of  all  lavatory 
paper  and  linen  waste  receptacle 
enclosure  access  doors  and  disposal 
doors  for  proper  operation. 

That  action  was  prompted  by 
numerous  incidents  of  fire  that  had 
occurred  in  the  lavatory  paper  and  linen 
waste  receptacles  of  transport  category 
airplanes,  which  were  apparently 
caused  by  smoking  materials  deposited 
by  passengers  or  crew  in  these 
receptacles.  These  fires  can  be  a 
significant  threat  to  the  safety  of  persons 
on  the  airplane  because  of  the  emission 
of  toxic  smoke  and  the  possibility  of  the 
fire  progressing  to  critical  components. 
The  requirements  of  AD  74-08-09  are 
intended  to  prevent  such  fires. 

Subsequent  to  the  issuance  of  that 
AD,  certain  required  actions  contained 
in  it  were  added  to  part  25  of  the 
Federal  Aviation  Regulations(FAR)  (14 
CFR  part  25)  ("Airworthiness  Standards: 
Transport  Category  Airplanes")  by 
amendment  25-51  (issued  March's. 
1980),  making  them  apphcable  to  all 
transport  airplane  designs  certificated 
after  the  effective  date  of  that 
amendment.  Specifically,  amendment 
25-51  added  a  requirement  to  section 
25.853  of  the  FAR  (14  CFR  25.853) 
calling  for  the  installation  of  "No 
Smoking  In  Lavatory"  or  "No  Smoking" 
placards  on  both  sides  of  the  lavatory 
doors.  Additionally,  "No  Smoking" 
symbology  was  permitted  to  be  used  on 
the  placards  in  addition  to  the  required 
wording. 

Amendment  25-72  (issued  August  20. 
1990)  subsequently  relocated  these 
requirements  to  section  25.791  of  the 
FAR  (14  CFR  25.791)  ("Passenger 
information  signs  and  placards"). 
However,  during  the  process,  that 
amendment  also  incorporated  the 
current  FAA  determinations  that  the 
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lavatory  door  placards  are  acceptable  if 
located  "on  or  adjacent  to"  the  lavatory 
doors  (ref.  section  25.791(d)):  and  that 
appropriate  "No  Smoking"  symbology 
may  be  used  in  lieu  of  wording 
specifying  "No  Smoking."  "No  Smoking 
in  Lavatory,"  and  "No  Cigarette 
Disposal"  |ref.  section  25.791(e)). 

Consequently,  there  now  exists  a 
difference  between  current  type  design 
philosophy  and  the  requirements  of  AD 
74-08-09. 

It  has  recently  come  to  the  FAA's 
attention  that  some  aircraft  certificnted 
in  accordance  with  section  25.791, 
amendment  25-72,  and  properly 
equipped  with  symbology-only  placards 
installed  adjacent  to  the  lavatory  doors, 
are  being  required  to  have  worded 
placards  added  onto  the  door  in 
accordance  with  AD  74-08-09  upon 
entering  service. 

The  FAA's  intent  in  requiring 
installation  of  the  "No  Smoking" 
placards  is  to  ensure  that  there  is  a 
visual  reminder  to  passengers  and  other 
personnel  onboard  the  airplane  that 
smoking  is  prohibited  in  the  lavatories. 
Whether  this  visual  reminder  is  in  the 
form  or  words  or  symbols  is  not 
necessarily  a  concern  to  the  FAA,  as 
long  as  the  intent  of  the  placards  is  clear 
and  recognizable  by  the  average  person. 
The  FAA  considers  that  having  airlines 
install  worded  placards  in  addition  to 
their  ciurently  installed  symbology 
placards  represents  an  unnecessary  coat 
tmrden  to  industry,  with  no  added 
benefit  to  safety.  Therefore,  the  FAA 
finds  it  is  appropriate  to  revise  AD  74- 
08-09  in  Older  to  make  its  requirements 
for  placard  installation  consistent  with 
those  of  part  25  of  the  FAR. 

Since  an  unsafe  condition  has  been 
identified  that  is  Ukely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
continue  to  require  all  of  the  same 
actions  as  currently  required  by  AD  74- 
08-09.  However,  this  action  proposes  to 
revise  AD  74-08-09  to  provide  for  an 
alternative  action  relative  to  the  current 
requirement  to  install  specific  placards 
at  specific  locations.  This  proposal 
would  permit  operators  to  install  the 
"No  Smoking"  placards  in  an  area 
conspicuously  located  on  or  ac^acent  to 
each  side  of  the  lavatory  door.  In 
addition,  in  lieu  of  the  currently 
required  specified  wording  for  reouired 
placards,  this  action  proposes  tjo|wnnit 
the  use  of  symbols  that  clearly  express 
the  intent  of  the  placard. 

Since  this  proposed  action  only 
provides  for  an  alternative  method  of 
complying  with  an  existing  rule,  it  does 
not  add  any  new  additional  economic 
b^rden  on  affected  operators.  The 
current  costs  associated  with  this 


amendment  are  reiterated  below  for  the 
convenience  of  affected  operators: 

The  costs  associated  with  the 
currently  required  placard  installations 
entail  approximately  1  work  hour  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  The  cost  of  required 
parts  is  negligible.  Based  on  these 
figures,  the  total  cost  impact  of  the 
installation  requirements  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $60  per 
airplane. 

The  costs  associated  with  the 
currently  required  inspections  entail 
approximately  1.5  work  hours  per 
airplane  per  inspection,  at  an  average 
labor  rate  of  $60  per  work  hour.  Bamd 
on  these  figures,  the  total  cost  impact  of 
the  inspection  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be  $90 
per  airplane  per  inspection. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibiUties  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12886;  (2)  is  not 
8  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  e\'aluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  30 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


AuthwHr-  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.&C  106(g);  and  14  CFR 
11.89. 

39.13    (Amendad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1917,  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

-nrsBiport  Catagacy  Aircraft:  Dockat  94-NM- 
44-AO.  Revises  AD  74-0»-09, 
Amendment  39-1917. 

Applicability:  All  transport  category 
airplanes,  certificated  in  any  category,  that 
have  one  or  more  lavatories  equipped  with 
papw  or  linen  waste  receptacles. 

Note:  The  following  is  a  partial  list  of 
aircraft,  some  or  all  ooodels  of  which  are  type 
certificated  in  the  transport  category  and 
have  lavatories  equipped  with  paper  or  linen 
waste  receptacles: 
Aerospatiale  Modebc  ATR42  and  ATR72 

series  airplanes; 
Airbus  Models  A  300,  A3 10,  A300-600,  A320, 

A330,  and  A340  series  airplanes; 
Boeing  Models  707.  720,  727,  737.  747,  757, 

and  767  series  airplanes; 
Boeing  Model  B-377  airplanes; 
British  Aircraft  Modeb  BAC 1-11  series, 

BAe-146  series,  and  ATP  airplanes; 
CASA  Model  C-212  series  airplanes; 
Convair  Models  CV-580, 600, 640,  MO  and 

990  series  airplanes; 
Convair  Models  240, 340,  and  440  series 

airplanes; 
Curtiss-Wright  Modd  CW  46; 
de  HaviUand  Models  DHC-7  and  DHC-8 

series  airplanes; 
Fairchild  Modesl  F-27  and  C-«2  series 

airplanes; 
Fairchild-Hilier  Model  FH-227  series 

airplanes: 
Fokker  Models  F27  and  F28  series  airplanes; 
Grumman  Model  G-159  series  airplanes; 
Gulfstream  Model  1159  series  airplanes; 
Hawker  Siddeley  Model  HS-748; 
Jetstream  Model  4101  series  airplanes; 
Lockheed  Models  L-1011,  L-188. 1^1049, 

and  382  series  airplanes; 
Martin  Model  M-404  airplanes; 
McDonnell  Douglas  Models  DC-3,  -4,  -6,  -7, 

-8,  -9.  and  -10  series  airplanes; 
Model  MD-88  airplaner,  and  Model  MD-11 

series  airplanes; 
Nihon  Model  YS-11; 
Saab  Models  SF340A  and  SAAB  340B  series 

airplanes; 
Short  Brothers  and  Harlin  Model  SC-7  series 

airplanes; 
Short  Brothers  Models  SD3-30  and  SD^-OO 

series  airplanes: 
Compliance:  Required  as  indicated,  unless 

accomplished  previously. 

To  prevent  possible  fires  that  could  result 
from  smoking  materials  being  dropped  into 
lavatory  piaper  or  linen  waste  receptacles, 
accomplish  the  following: 

(a)  Within  60  days  after  August  6. 1974  (the 
eHisctive  date  of  amendment  39-1917,  AD 
74-08-09),  or  before  the  accumulation  of  any 
time  in  service  on  a  new  production  aircraft 
after  delivery,  whichever  occurs  later,  except 
that  new  production  aircraft  may  be  flown  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  a  base  where 
compliance  may  be  accomplished, 
accomplish  the  requirements  of  paragraphs 
(a)(1)  and  (a)(2)  of  diis  AD: 

(1)  Install  a  placard  either  on  each  side  of 
each  lavatory  door  over  the  door  knob,  or  on 
each  side  of  each  lavatory  door,  or  adjacent 
to  each  side  of  each  lavatory  door.  The 
placards  mast  either  contain  the  legible 
words.  "No  Smoking  in  Lavatory"  or  "No 
Smoking;"  or  contain  "No  Smoking" 
symbology  in  lieu  of  words;  or  contain  both 
wording  and  symbology;  to  indicate  that 
smoking  is  prohibited  in  the  lavatory.  The 
placards  must  be  of  sufficient  size  and 
contrast  and  be  located  so  as  to  be 
conspicuous  to  lavatory  users. 

(2)  Install  a  placard  on  or  near  each 
lavatory  paper  or  linen  waste  disposal 
receptacle  door,  containing  the  legible  «w>rds 
or  symbology  indicating  "No  Cigarette 
Disposal." 

(b)  Within  30  days  after  August  6.  1974, 
establish  a  procedure  that  requires  tliat  no 
later  than  a  time  immediately  after  the  "No 
Smoking"  sign  is  extinguished  following 
takeoff,  an  announcement  be  made  by  a 
crewmember  to  inform  all  aircraft  occupants 
that  smoking  is  prohibited  in  tiie  aircraft 
lavatories;  except  tliat,  if  the  aircraft  is  not 
equipped  with  a  "No  Smoking"  sign,  the 
required  procedure  must  provide  that  the 
announcement  be  made  prior  to  each  takeoff. 

(c)  Within  180  days  after  August  6, 1974, 
or  before  the  acctmiulation  of  any  time  in 
service  on  a  new  production  aircraft, 
whichever  occurs  later,  except  that  new 
production  aircraft  may  be  flowm  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  a  base  where 
compliance  may  be  accomplished,  install  • 
self-contained,  removable  ashtray  on  or  near 
the  entry  side  of  each  lavatory  door.  One 
ashtray  may  serve  more  than  one  lavatory 
door  if  the  ashtray  can  be  seen  readily  from 
the  cabin  side  of  each  lavatory  door  served. 

(d)  Within  30  days  after  August  6, 1974, 
and  thereafter  at  intervals  not  to  exceed  1,000 
hours  time-in-service  from  the  last 
inspection;  accomplish  tlie  following: 

(1)  Inspect  all  lavatory  paper  and  linen 
waste  receptacle  enclosure  access  doors  and 
disposal  doors  for  proper  operation,  fit , 
sealing,  and  latching  for  the  containment  of 
possible  trash  fires. 

(2)  Correct  all  defects  found  during  the 
inspections  required  by  paragraph  (d)(1)  of 
this  AD. 

(e)  Upon  the  request  of  an  operator,  the 
FAA  Principal  Maintenance  Inspector  may 
adjust  the  1,000  hour  repetitive  inspection 
interval  sp>ecified  in  fwragraph  (d)(1)  of  this 
AD  to  permit  compliance  at  an  established 
inspection  period  of  the  operator  if  the 
request  contains  data  to  justify  the  requested 
change  In  the  inspection  interval. 

Issued  In  Renton,  Washington,  on  October 
26, 1994i 

Darrell  M.  Ptthmm. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
jFR  Doc.  94-27052  Piled  10-31-94;  «:45  amj 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Servica 

19  CFR  Part  10 
RIN  151S-AB51 

Treatment  of  Reusable  Stripping 
Devices  Arriving  From  Canada  or 
Mexico 

AGBICY:  Customs  Service.  Department 
of  the  Treasiuy. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Customs  Regulations  to 
allow  certain  foreign-manu'^actured 
shipping  devices  arriving  from  Canada 
or  Mexico  to  be  released,  imder 
specified  c(Hiditions,  without  entry  and 
payment  of  duty  at  the  time  of  arrival 
and  without  the  devices  being  serially 
numbered  or  marked,  if  they  are  always 
transported  on  or  within  either 
intermodal  and  similar  containers  or 
containers  which  are  themselves 
vehicles  or  vehicle  appurtenances  and 
accessories.  As  millions  of  these  devices 
are  used  annually  in  hiudreds  of 
millions  of  transportation  moves 
between  the  United  States  and  Canada 
or  Mexico,  Customs  recognizes  that 
requiring  the  importing  and  exporting 
commimities  to  individually  mark  and 
track  these  devices  places  a  burden  on 
commerce  that  Customs  should  attempt 
to  alleviate. 

DATES:  Comments  must  be  received  on 
or  before  January  3,  1995. 
ADDRESSES:  Comments  (preferably  in 
tiiplicate)  must  be  submitted  to  LI.S. 
Customs  Service,  ATTN:  Regulations 
Branch,  Franklin  Court,  1301 
Constitution  Avenue,  NW.,  Washington, 
D.C.  20229,  and  may  be  inspected  at  the 
Regulations  Branch,  1099  14th  Street, 
NW.,  Suite  4000.  Washington,  D.C 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Hryniw,  Office  of  Regulatory 
Audit,  (202-927-1100). 

SUPPLEMENTARY  INFORMATION: 

Background 

Pursuant  to  Chapter  98,  Subchapter 
in.  U.S.  Note  3,  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS) 
(19  U.S.C  1202).  in  order  to  fjacilitate 
the  prompt  clearance  at  ports  of  entry  of 
certain  substantial  containers  and 
holders,  the  Secretary  of  the  Treasury  is 
authorized  to  permit  the  admission  of 
the  containers  without  entry  and  to 
permit  any  duties  thereon  to  be  paid 
cumulatively  from  time  to  time  either 
before  or  after  their  importation  when 
conditicms  exist  which  permit  adequate 
Customs  controb  to  be  maintained. 


Pursuant  to  siibheading  9803.00.50. 
HTSUS,  substantial  containers  and 
holders  which  are  of  foreign  production 
and  previously  imported  and  duty  (if 
any)  thereon  paid,  or  if  of  a  class 
specified  by  the  Secretary  of  the 
Treasury  as  instruments  of  international 
traffic  (IITs)  are  free  of  duty.  Pursuant  to 
19  U.S.C.  1322,  instiimients  of 
international  traffic  shall  be  excepted 
horn  the  application  of  the  customs 
laws  to  such  extent  and  subject  to  s  jcb 
terms  and  conditions  as  may  be 
prescribed  in  regulaticms  or  instruction 
of  the  Secretary  of  the  Treasury. 
Current  regulations  regarding 
shipping  devices  are  set  forth  in 
§§  10.41a  and  10.41b,  Customs 
Regulations  (19  CFR  10.41a  and  10.41b). 
According  to  §  10.41a,  certain 
containers  are  designated  as  IITs  and,  as 
such,  may  be  released  without  entry  cw 
duty  subjiact  to  the  provisions  of  the 
section.  According  to  §  10.41b.  other 
substantial  containers  and  holders  are 
required  to  be  serially  numbered  and 
marked  in  order  to  be  released  without 
entry  or  payment  of  duty.  Section 
10.41b(b),  (c)  and  (d)  currenUy  describe 
the  numbering  and  mai^dng 

Tirements. 
this  latter  regard.  Customs  has 
received  a  petition  from,  and  has  met 
with  representatives  of,  the  American 
Automobile  Manufacturers  Association 
(AAMA)  concerning  an  amendment  to 
the  Customs  Regulations  intended  to 
ease  the  burden  of  serially  numbering 
and  marking  certain  containers  arriving 
from  dlanada  or  Mexico.  According  to 
the  AAMA,  the  business  commiuiity 
cannot  efficiently  and  economically 
individually  mark  and  track  the 
millions  of  these  smaller  shipping 
devices  that  hold  goods,  such  as  racks, 
holders,  pallets,  totes,  and  packaging 
material,  that  are  used  annually  in 
himdreds  of  millions  of  transportation 
moves  between  the  United  States  and 
Canada  or  Mexico  without  placing  an 
excessive  and  undue  burden  on 
commerce.  In  the  highly  integrated 
manufacturing  envinnunent  of  today's 
economy-,  programs  which  place  strict 
reporting,  control  and  usage 
requirements  on  reusable  shipping 
devices,  beyond  what  is  actually 
necessary  for  Customs  to  acqiut  its 
responsibilities,  create  an  imusual  and 
unnecessary  burden  on  the  growth  and 
competitiveness  of  companies  located  in 
the  U.S.  Restrictions  on  the  use  and 
control  of  these  reusable  shipping 
devices  needlessly  increase  the  cost  of 
goods  and  materials  in  the  U.S. 

After  reviewuig  the  AAMA  proposal. 
Customs  believes  that  the  requirements 
to  serially  number  and  mark  the 
substantial  holders  and  contaiDers  in 
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question  can  be  eased  without  risking  a 
loss  of  revenue. 

Accordingly,  Customs  is  proposing  to 
amend  §  10.41b  to  allow  an  importer  or 
his  agent  to  apply  to  a  district  director 
of  Customs  for  permission  to  have 
certain  foreign-made  shipping  devices 
arriving  from  Canada  or  Mexico  released 
without  entry  and  payment  of  duty  at 
the  time  of  arrival  and  without  the 
devices  being  serially  numbered  or 
marked. 

The  application  would,  among  other 
things,  describe  the  subject  shipping 
devices,  identify  the  ports  where  they 
would  arrive  and  depart  the  U.S..  and 
set  forth  the  proposed  program  for 
accounting  for  and  reporting  the 
shipping  devices  to  Customs.  If  the 
application  is  approved,  the  importer  or 
agent  would  submit  to  Customs  a 
periodic  report  for  the  shipping  devices, 
which  could  not  be  less  frequent  than 
annual,  using  his  own  accounting  and 
recordkeeping  procedures  to  keep  track 
of  the  devices.  Records  supporting  the 
periodic  reports  of  the  shipping  devices 
would  have  to  be  retained  for  at  least  3 
years  from  the  date  the  reports  are  filed 
with  Customs.  Any  duty  applicable  to 
the  devices  would  have  to  be  tendered 
cumulatively  at  the  time  specified  in  the 
approved  application.  Such  tender 
could  not  occur  more  than  90  days 
following  the  end  of  the  related 
reporting  period. 

In  the  event  the  application  should  be 
denied,  in  whole  or  in  part,  by  the 
district  director,  the  applicant  could 
appeal  the  denial  to  the  regional 
commissioner. 

By  eliminating  the  serial  numbering 
and  marking  of  the  shipping  devices 
concerned,  and  by  permitting  a 
consolidated  accounting  or  reporting 
period  for  such  devices,  the  real  benefit 
of  the  proposal,  it  is  believed,  will  be 
reduced  operating  costs  for  the 
international  trade  community. 

In  this  respect,  the  proposed  rule 
would  achieve  the  desired  purposes  for 
those  who  wish  to  apply,  by 
supplanting  the  existing  system  which 
depends  upon  physical  examination  of 
the  shipping  devices  concerned  as  well 
as  the  maintenance  of  elaborate  and 
costly  identification  systems,  with  a 
system  based  upon  the  applicant's  own 
books  and  records,  including,  most 
importantly,  acquisition  and  repair  cost 
records.  Since  duty  would  be  due  on  all 
shipping  devices  acquired  within  the 
period  covered  by  the  periodic  report 
which  the  applicant  would  undertake  to 
file,  even  though  the  devices  may  not 
have  yet  been  used  in  transborder 
traffic,  accounting  for  specific 
movements  of  the  devices  or  for 
diversions  would  be  superfluous. 


The  proposed  amendments  to  the 
Customs  Regulations  are  set  forth  below. 

Comments 

Before  adopting  the  proposed 
amendments,  consideration  will  be 
given  to  any  written  comments  timely 
submitted  to  Customs.  Comments 
submitted  will  be  available  for  public 
inspection  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  §  1.4,  Treasury  Department 
Regulations  (31  CFR  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)).  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch.  Franklin 
Court.  1099  1 4th  Street.  NW..  Suite 
4000.  Washington.  DC. 

Regulatory  Flexibility  Act  and 
Executive  Order  12866 

For  the  reasons  set  forth  in  the 
preamble,  pursuant  to  the  provisions  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.),  it  is  certified  that,  if 
adopted,  the  proposed  amendments  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  Accordingly,  the  amendments 
are  not  subject  to  the  regulatory  analysis 
or  other  requirements  of  5  U.S.C.  603 
and  604.  Nor  would  the  proposed 
amendments  result  in  a  "significant 
regulatory  action"  under  E.O.  12866. 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3504(h)).  Comments  on  this 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attention:  Desk  officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regulatory  Afl^airs. 
Washington,  DC  20503.  A  copy  should 
also  be  sent  to  Customs  at  the  address 
set  forth  previously. 

The  collection  of  information  in  these 
proposed  regulations  is  in  §  10.41(b). 
The  information  is  necessary  so  that 
Customs  may  determine  whether  the 
plan  submitted  by  the  importer  or  his 
agent  to  keep  track  of  and  pay  duty  on 
his  shipping  devices  is  acceptable.  The 
likely  respondents  would  be  business 
organizations. 

Estimated  total  annual  reporting  and/ 
or  recordkeeping  burden: 

Estimated  average  annual  burden  per 
respondent/recordkeeper: 

Estimated  number  of  respondents 
and/or  recordkeepers: 

Estimated  aimual  frequency  of 
responses: 


DraAiiig  Infennatioo 

The  principal  author  of  this  document 
was  Russell  Berger,  Regulations  Branch. 
U.S.  Customs  Service.  However, 
personnel  from  other  offices 
participated  in  its  development. 

List  of  Subiects  in  19  CFR  Part  10 

Alterations,  Bonds,  Customs  duties 
and  inspection.  Exports,  Imports, 
Preference  programs.  Repairs,  Reporting 
and  recordkeeping  requirements,  Trade 
agreements. 

Proposed  Amendments  to  the 
Regulations 

It  is  proposed  to  amend  part  10. 
Customs  Regulations  (19  CFR  part  10), 
as  set  forth  below: 

PART  10— ARTICLES  CONDITIONALLY 
FREE.  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  would  continue  to  read  as 
follows,  and  the  specific  sectional 
authority  for  part  10  would  be  amended 
by  adding  specific  authority  for 

§  10.41b,  in  appropriate  numerical  order 
thereunder,  to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202. 1481. 1484. 
1498. 1508.  1623. 1624; 

•  •  •  •  • 

Section  10.41b  also  issued  under  19 
U.S.C.  1202  (Chapter  98.  Subchapter  III. 
U.S.  Note  3.  Harmonized  Tariff 
Schedule  of  the  U.S.  (HTSUS)). 

•  •        •        •        * 

2.  It  is  proposed  to  amend  section 
10.41b  by  redesignating  paragraphs  (b), 
(c).  IdHe).  (n.  (g)  and  (h)  as  (c).  (d).  (e). 
(fl/lg).  (h)  and  (i).  respectively,  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

f  1 0.41  b    Clearance  of  serially  numl>ered 
sutwtantial  holders  or  outer  containers. 


(b)  Subject  to  the  approval  of  a  district 
director  pursuant  to  the  procedures 
described  in  this  paragraph,  certain 
foreign-manufactured  shipping  devices 
arriving  from  Canada  or  Mexico, 
including  racks,  holders,  pallets,  totes, 
boxes  and  cans,  need  not  be  serially 
numbered  or  marked  if  they  are  always 
transported  on  or  within  either 
intermodal  and  similar  containers  or 
containers  which  are  themselves 
vehicles  or  vehicle  appuMenances  and 
accessories  such  as  twenty  and  forty 
foot  containers  of  general  use  and 
"igloo"  air  freight  containers. 

(1)  An  importer  or  his  agent, 
regardless  of  whether  the  importer  is  the 
owner  of  the  foreign-manufactured 
shipping  devices,  may  apply  to  a  district 
director  of  Customs  at  one  of  the 


importer's  diieily  utilized  Customs 
districts  or  the  district  within  which  the 
importer's  or  agent's  recordkeeping 
center  is  located  for  permission  to  have 
such  shipping  devices  arriving  from 
Canada  or  Mexico  released  without 
entry  and  payment  of  duty  at  the  time 
of  arrival  and  without  the  devices  being 
serially  numbered  or  marked. 
Application  may  be  filed  in  only  one 
district.  Although  no  particular  format 
is  specified  for  the  application,  it  must 
contain  the  information  eniunerated  in 
paragraph  (b)(2)  of  this  section.  Any 
duty  which  may  be  due  on  these 
shipping  devices  shall  be  tendered  and 
paid  cumulatively  at  the  time  specified 
in  an  approved  application,  which  may 
be  either  before  or  after  the  arrival  of  the 
shipping  devices  in  the  U.S.  [e.g.,  at  the 
time  a  contract,  piuchase  order  or  lease 
agreement  is  issued). 

(2)  The  application  shall: 

(i)  Describe  the  types  of  shipping 
devices  covered,  their  classification 
under  the  Harmonized  Tariff  Sdiedule 
of  the  U.S.  (HTSUS),  their  countries  of 
origin,  and  whether  and  to  whom 
required  duty  was.paid  for  them  or 
when  it  will  be  paid  for  them,  including 
duties  for  repair  and  modifications  to 
such  shipping  devices  while  outside  the 
U.S.: 

(ii)  Identify  the  ports  w^ere  the 
shipping  devices  will  be  arriving  and 
departing  the  U.S..  as  well  as  the 
particular  movements  and  conveyances 
in  which  they  are  intended  to  be 
utilized: 

'  (iii)  Describe  the  applicant's  proposed 
program  for  accounting  for  and 
reporting  these  shipping  devices; 

(iv)  IcKntify  the  reporting  period 
(which  shall  in  no  event  be  less  frequent 
than  annual),  as  well  as  the  payment 
period  within  which  appUcable  duty 
and  fees  must  be  tendered  (which  shall 
in  no  event  exceed  90  days  following 
the  close  of  the  related  reporting 
I>eriod); 

(v)  Describe  the  type  of  inventory 
control  and  recordkeeping,  including 
the  specific  records,  to  be  maintained  to 
support  the  reports  of  the  shipping 
devices:  and 

(vi)  Provide  the  location  in  the  United 
States  where  the  records  supporting  the 
reports  will  be  retained  by  law  and  will 
be  made  available  for  inspection  and 
audit  upon  reasonable  notice.  (The 
records  supporting  the  reports  of  the 
shipping  devices  must  be  kept  for  a 
period  of  at  least  3  years  &t>m  the  date 
such  reports  are  filed  with  the  district 
director.) 

(3)  The  application  shall  be  filed 
along  with  a  continuous  bond 
containing  the  conditions  set  forth  in 
§  1 13.66  of  this  chapter.  If  the 


application  is  approved  by  the  district 
director  and  the  conditions  set  forth  in 
the  application  or  of  the  bond  are 
violated,  the  district  director  may  issue 
a  claim  for  liquidated  damages  equal  to 
the  domestic  value  of  the  container.  If 
the  domestic  value  exceeds  the  amount 
of  the  bond,  the  claim  for  liquidated 
damages  will  be  equal  to  the  amount  of 
the  bond. 

(4)  The  district  director  receiving  the 
application  shall  evaluate  the  program 
proposed  to  accoimt  for,  report  and 
maintain  records  of  the  shipping 
devices.  The  district  director  may 
suggest  amendments  to  the  applicant's 
proposal.  The  district  director  shall 
notify  the  applicant  in  writing  of  his 
decision  on  the  application  within  90 
days  of  its  receipt,  unless  this  period  is 
extended  for  good  cause  and  the 
applicant  so  informed  in  writing.  The 
district  director  shall  have  authority  to 
approve  the  appUcation  and  procedures 
for  utilization  in  each  district  or  area 
idfflitified  in  the  application. 

(5)  If  the  decision  is  to  deny  the 
application,  in  whole  or  in  part,  the 
district  director  shall  specify  the  reason 
for  the  denial  in  a  written  reply,  and 
inform  the  applicant  that  sudi  denial 
may  be  appealed  to  the  regional 
commissioner  within  21  days  of  its  date. 
If  the  decision  is  appealed,  the  regional 
ocmunissioner  shall  coordinate  his 
review  thereof  with  the  district  director. 
The  regional  commissioner's  decision 
shall  be  issued,  in  writing,  within  30 
days  of  the  receipt  of  the  appeal,  and 
shall  constitute  the  final  Customs 
determination  concerning  the 
application. 

(6)  If  the  application  is  approved,  an 
importer  may  later  apply  to  amend  his 
application  to  add  or  delete  particular 
types  of  shipping  devices  listed  in  the 
application  and  districts  and  areas 
identified  in  the  application  in  which 
the  procedures  set  forth  in  the 
application  may  be  utilized.  If  a 
requested  amendment  to  an  approved 
application  should  be  denied,  in  whole 
or  in  part,  by  the  district  director,  the 
appeal  process  described  in  paragraph 
(b)(5)  of  this  section  shall  apply. 

(7)  Application  for  and  approval  of  a 
reporting  program  shall  not  limit  or 
restrict  the  use  of  other  alternative 
means  for  obtaining  the  release  of 


holders,  containers  and  shipping 
devices. 


George  J.  Weise, 
Commissioner  of  Customs. 

Approved:  October  13, 1994. 
John  P.  Simpson. 

Deputy  Assistant  Secretary  of  the  Tteasury. 
(PR  Doc.  94-26955  Filed  10-31-94;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

20  CFR  Part  638 

Job  Corps;  AHowancas  and  Allotments 

AGENCY:  Employmmt  and  Training 
Administraticm,  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  Job  Corps  proposes  to  amend 
its  regiUations  on  student  allowances 
and  allotments.  The  objectives  are:  to 
increase  the  length  of  enrollment 
requirements  for  readjustment 
allowance  eligibility,  in  order  to 
encourage  students  to  lengthen  their 
enrollment  and  maximize  Job  Corps 
offerings  and  benefits:  and  to  amend  the 
allotment  section  to  coincide  with 
revisions  in  readjustment  allowance 
accrual. 

DATES:  All  comments  and  information 
should  be  submitted  by  December  1. 
1994. 

ADDRESSES:  Send  comments  to  the 
Assistant  Secretary  for  Employment  and 
Training,  Employment  and  Training 
Administration,  Department  of  Labor, 
200  Constitution  Avenue  NW.,  room  N- 
4510,  Washingtcm.  DC  20210.  Attention: 
Peter  E.  Rell.  Director,  Office  of  Job 
Corps. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Davidson  Johnson,  Office  of  Job 
Corps,  Division  of  Program  Management 
and  Review.  Telephone:  (202)  219-6568 
(this  is  not  a  toll-free  numb^j. 
SUPPLEMENTARY  INFORMATION:  Job  Corps 
is  devising  a  new  pay  and  allotment 
system  which  will  provide  students 
with  enough  money  to  meet  their  basic 
needs,  while  adding  greater  incentives 
than  are  available  in  the  current  sjrstem 
to  encourage  student  retention, 
performance,  program  completion,  and 
length  of  enrollment.  The  proposed  rule 
enables  the  Job  Corps  Director  to 
increase  the  number  of  paid  days  for 
eligibility  for  readjustment  allowances. 
This  will  encourage  students  to  stay  in 
the  program  longer.  Students  thus  can 
be  twtter  prepared  for  employment. 


UMI 
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particularly  because  this  added  time 
will  encourage  students  to  acquire 
social  skills  along  with  vocational  and 
academic  training. 

Payroll  will  be  conducted  on  a 
biweekly  schedule  versus  the  current 
twice-monthly  procedure.  The  proposed 
rule  ties  into  the  implementation  of  the 
new  Student  Pay,  Allowance  and 
Management  Information  System 
(SFAMIS)  utilized  by  Job  Corps.  The 
new  pay  system  will  be  much  more 
responsive  than  the  current  system, 
with  individual  student  pay  levels  and 
leave  status  maintained  on  a  current 
basis  and  status  changes  made  by  the 
Job  Corps  Centers  as  they  occur.  The 
proposed  rule  will  allow  the  accrual  of 
readjustment  allowances  to  be  set  for 
each  paid  day  and  allotments  to  be 
processed  on  a  biweekly  basis. 

This  rule  applies  only  to  allowances 
and  allotments  for  Job  Corps  students. 
The  proposed  rule  is  not  classified  as  a 
"signiHcant  regulatory  action"  under 
Executive  Order  12866,  "Regulatory 
Planning  and  Review."  It  does  not  (1) 
materially  alter  the  budgetary  impact  of 
entitlements  or  the  rights  and 
obligations  of  recipients  thereof;  or  (2J 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates  in  the  President's 
priorities.  It  is  not  likely  (3)  to  result  in 
having  an  annual  effect  on  the  economy 
of  $100  million  or  more;  or  (4)  to  create 
a  serious  inconsistency  or  interfere  with 
action  taken  or  planned  by  another 
agency.  As  required  by  the  Regulatory 
Flexibility  Act.  the  Department  of  Labor 
has  notified  the  Chief  Counsel  for 
Advocacy.  Small  Business 
Administration,  and  made  the 
certification  pursuant  to  5  U.S.C.  605(b) 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects  in  20  CFR  Part  638 

Contract  programs.  l.abor.  Training 
and  employment  programs. 

Proposed  Rule 

Accordingly.  20  CFR  part  638  is 
proposed  to  be  amended  as  follows: 

PART  638— [AMENDED] 

1.  The  authority  for  part  638 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  157^a). 

2.  In  §  638.524.  pdragraphs  (b)  and  (c) 
are  revised  to  road  as  follows: 

§  638.524    Allowances  and  allotments. 
«        •        *        «         * 

(b)  The  Job  Corps  Director  shall 
"  ensure  that  each  student  receives  a 
readjustment  allowance  for  each  paid 
day  of  satisfactory  participation  in  Job 


Corps  after  termination  firom  the 
program  if  he/she  terminates  after  210 
days  in  pay  status  or  after  180  days  if 
he/she  is  a  maximimi  benefits  or 
vocational  completer.  In  the  event  that 
a  student  receives  a  medical 
termination,  he/she  shall  be  eligible  for 
the  accrued  readjustment  allowance, 
regardless  of  length  of  stay  or  other 
considerations.  See  also  paragraph-(d)  of 
this  section.  (Section  429(c)). 

(c)  The  job  Corps  Director  shall 
establish  procedures  to  allow  students 
to  authorize  deductions  from  their 
readjustment  allowance,  which  shall  be 
matched  by  an  equal  amount  from  Job 
Corps  funds  and  sent  biweekly  as  an 
allotment  by  the  SPAMIS  Data  Center  to 
the  student's  spouse,  child(ren)  or  other 
dependent,  if  such  spouse,  child(ren)  or 
other  dependent  resides  in  any  State  in 
the  United  States. 
*••*•■  t 

Signed  at  Washington.  DC.  this  25th  day  of 
October  1994. 

Robert  B.  Reich. 

Secretary  of  Labor. 
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Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee 

AQENCY:  Occupational  Safety  and  Health 

Administration  (OSHA).  U.S. 

Department  of  Labor. 

ACTION:  Notice  of  change  of  meeting 

location. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
announcing  a  change  in  the  location  of 
the  Steel  Erection  Negotiated 
Rulemaking  Advisory  Committee 
(SENRAC)  meetings  scheduled  for 
November  8-10, 1994  in  St.  Louis, 
Missouri  from  the  Embassy  Suites  to  the 
Ramada  Henry  VIII  Hotel  and 
Conference  Center.  The  meetings  are 
open  to  the  public.  Information  on  room 
numbers  will  be  available  in  the  lobby 
of  the  designated  building. 
DATES:  The  meetings  will  be  held 
November  8-10, 1994.  The  meeting  will 
begin  at  1:00  p.m.  on  November  8th  and 
7.00  a.m.  on  November  9th  and  10th. 
ADDRESS:  Ramada  Henry  VIII  Hotel  and 
Conference  Center,  4690  North 
Lindbergh,  St.  Louis,  Missouri  63044, 
(314) 731-3040. 

FOR  FURTHER  INFORMATION  CONTACT: 
OSHA„U.S  Department  of  Labor,  Office 
of  Information  and  Consumer  Affairs, 


Room  N-3647,  200  Constitution  Avenue 
NW.,  Washington,  D.C.  20210; 
Telephone:  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  This 
docimient  contains  corrections  to  the 
notice  published  Tuesday,  September  6, 
1994,  announcing  the  meeting  of 
SENRAC  in  St.  Louis.  The  location  of 
the  meetings  scheduled  for  November 
8-10,  1994  is  changed  from  the  Embassy 
Suites  to  the  Ramada  Henry  VIII  Hotel 
and  Conference  Center.  The  meeting 
will  begin  at  1:00  p.m.  on  November  8th 
and  7:00  a.m.  on  November  9th  and 
10th. 

This  document  was  prepared  under, 
the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  N.W..  Washington.  D.C.  20210, 
pursuant  to  section  3  of  the  Negotiated 
Rulemaking  Act  of  1990, 104  Stat.  4969. 
Title  5  U.S.C.  561  etseq.;  and  Section 
7(b)  of  the  Occupational  Safety  and 
Health  Act  of  1970,  84  Stat.  1597,  Title 
29  U.S.C.  656. 

Signed  at  Washington,  D.C,  this  27th  day 
of  October  1994. 
loaeph  A.  Dear, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  94-27096  Filed  10-31-94:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AZ34-1-6418:  FRL-6100-3] 

Ptioenix  Ozone  Nonattainment  Area. 
Clean  Air  Act  Section  182(f)  Exemption 
Petition 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  petition  submitted  by  the 
Arizona  Department  of  Environmental 
Quality  (ADEQ)  requesting  that  the  EPA 
grant  an  exemption  for  the  Phoenix 
ozone  nonattainment  area  (Phoenix 
Area)  from  the  requirement  to 
implement  oxides  of  nitrogen  (NOx) 
Reasonably  Available  Control 
Technology  (RACT).  In  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (the  Act  or  CAA), 
the  Phoenix  area  may  be  exempted  from 
the  NOx  reduction  requirements  where 
the  Administrator  determines  that  net 
air  quality  benefits  are  greater  in  the 
absence  of  NOx  reductions  from  the 
sources  concerned  or  that  additional 


NOx  reductions  would  not  contribute  to 
attainment  of  the  national  ambient  afr 
quality  standard  (NAAQS)  for  ozone. 
The  ADEQ  petition  uses  the  Urban 
Airshed  Model  (UAM)  to  demonstrate 
that  additional  NOx  reductions  in  the 
Phoenix  Area  would  not  contribute  to 
attainment  of  the  ozone  NAAQS.  The 
EPA  is  proposing  to  exempt  the  Phoenix 
Area  from  the  requirement  to  implement 
NOx  RACT  and  the  applicable  NOx 
general  and  transportation  conformity 
requirements.  The  EPA  is  proposing 
approval  of  this  action  under  provisions 
of  the  CAA  regarding  plan  requirements 
for  nonattainment  areas. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  on  or 
before  December  1. 1994. 
ADDRESSES:  Comments  may  be  mailed 
to:  Daniel  A.  Meer,  Chief,  Rulemaking 
Section  (A-5-3),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX.  75  Hawthorne 
Street,  San  Francisco.  CA  94105. 

Copies  of  the  exemption  pAition  are 
available  for  public  inspection  at  EPA's 
Region  9  office  during  normal  business 
hours.  Copies  of  the  submitted  petition 
may  be  obtained  from  the  following 
locations: 

Rulemaking  Section  (A-5-3}.  Air  and 
Toxics  Division.  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street.  San  Francisco,  CA 
94105. 
Arizona  Department  of  Environmental 
Quality,  3033  North  Centi^l  Avenue, 
Phoenix  Arizona  85012. 
Maricopa  Coimty  Air  Pollution  Control 
District.  2406  S.  24th  Sti^et,  suite 
E214,  Phoenix,  Arizona  85034. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Colombo.  Rulemaking  Section 
(A-5-3).  or  Scott  Bohning,  Air  Quality 
Section  (A-2-4),  Air  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105 
Telephone:  (415)  744-1202;  (415)  744- 
1293. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  15. 1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted. 
Public  Law  101-549. 104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q.  The 
air  quality  planning  requirements  for 
the  reduction  of  NOx  emissions  are  set 
out  in  section  182(f)  of  the  CAA.  On 
November  25. 1992.  EPA  published  a 
NPRM  (57  FR  55620)  entitled.  "State 
Implementation  Plans;  Nitrogen  Oxides 
Supplement  to  the  General  Preamble; 
Clean  Air  Act  Amendments  of  1990 
Implementation  of  Title  I;  Proposed 
Rule,"  (the  NOx  Supplement)  which 


describes  the  requirements  of  section 
182(f).  The  November  25,  1992,  notice 
should  be  referred  to  for  further 
information  on  the  NOx  requirements 
and  is  incorporated  into  this  document 
by  reference. 

Section  182(f)  of  the  Act  requires 
States  to  apply  the  same  requirements  to 
major  stationary  sources  of  NOx 
("major"  as  defined  in  section  302  and 
section  182(c),  (d),  and  (e))  as  are 
applied  to  major  stationary  sources  of 
volatile  organic  compounds  (VOCs). 
These  requirements  are  RACT  and  New 
Source  Review  (NSR)  for  major 
stationary  sources  in  certain  ozone 
nonattainment  areas. 

The  RACT  requirements  for  major 
stationary  sources  of  VOCs  are 
contained  in  section  182(b)(2),  while  the 
NSR  requirements  are  contained  in 
section  182(a)(2)(C)  and  other 
provisions  of  section  182.  Section 
182(b)(2)  requires  submittal  of  RACT 
rules  for  major  stationary  sources  of 
VOC  emissions  (not  covered  by  a  pre- 
enactment  control  technologies 
guidelines  (CTG)  document  or  a  post- 
enactment  CTG  document)  by 
November  15. 1992.  There  were  no  NOx 
CTGs  issued  before  enactment,  and  EPA 
has  not  issued  a  CTG  document  for  any 
NOx  sources  since  enactment  of  the 
CAA.  Section  182(a)(2)(C)  requires 
submittal  of  NSR  rules  incorporating  the 
new  preconstruction  permitting 
requirements  for  new  or  modified 
sources.  The  RACT  and  NSR  rules  were 
required  to  be  submitted  by  November 
15, 1992. 

The  Phoenix  area  is  classified  as  a 
moderate '  nonattairunent  area  for 
ozone;  therefore  this  area  is  subject  to 
the  RACT  and  NSR  requirements  cited 
above  and  the  November  15, 1992 
deadline.2  On  April  13. 1994,  the  State 
of  Arizona  submitted  a  petition  to  the 
EPA  requesting  that  the  Phoenix  area  be 
exempted  from  the  requirement  to 


implement  NOx  RACT  measures 
pursuant  to  section  182(f)  of  the  CAA. 
The  exemption  request  is  based  on 
UAM  modeling  conducted  in 
accordance  with  EPA  guidelines. 

General  Criteria— Section  182(f) 
Exemption  Requests 

The  NOx  RACT  petition  was 
submitted  in  accordance  with  the  EPA 
guidance  document  entitled,  Guideline 
for  Determining  the  Applicability  of 
Nitrogen  Oxides  Requirements  Under 
Section  182(f)  issued  on  December  16. 
1993  (exemption  guidance).  In  addition 
to  the  exemption  guidance,  EPA's  NOx 
exemption  policy  is  contained  in  two 
memoranda  3  providing  that  under 
section  182(f)(1)(A).  an  exemption  from 
the  NOx  requirements  may  be  granted 
for  nonattainment  areas  outside  the 
ozone  transport  region  (OTR)  if  EPA 
determines  that  additional  reductions  of 
NOx  would  not  contribute  to  attainment 
of  the  NAAQS  for  those  areas.  EPA's 
approval  of  monitoring-based  NOx 
exemptions  are  granted  on  a  contingent 
basis  and  last  for  only  as  long  as  the 
area's  monitoring  data  continue  to 
demonstrate  attainment.  As  described 
below,  EPA's  approval  of  modeling- 
based  NOx  exemptions  are  also  granted 
on  a  contingent  basis. 

EPA's  conformity  rules*-  *  also 
reference  the  section  182(f)  exemption 
process  as  a  means  for  exempting 
affected  areas  from  NOx  conformity 
requirements.*  Therefore,  ozone 
nonattainment  areas  that  are  granted 
areawide  section  182(f)  exemptions 
under  this  approach  will  also  be  exempt 
fiom  the  NOx  general  and  transportation 
conformity  requirements. 

The  EPA  first  provided  guidance  on 
NOx  exemptions  in  the  NOx 
Supplement.  The  guidance  states  that 
EPA  would  rescind  a  NOx  exemption  in 
cases  where  NOx  reductions  were  later 
found  to  be  beneficial  to  an  area's  ability 
to  attain  and  maintain  the  ozone 


UMI 


'  The  Maricopa  County  ozone  nonattainment  ai«a 
was  redesignated  nonattainment  and  was  classined 
by  operation  of  law  pursuant  to  sections  107(d)  and 
181(a)  upon  the  date  of  enactment  of  the  CAA.  See 
55  FR  56694  (November  6,  1991). 

^  The  State  of  Arizona  was  issued  a  flnding  of 
nonsubmittal  for  the  section  182(f)  NOx  RACT 
requirements  on  April  21. 1993.  and  sutjsequently 
submitted  a  commitment  on  April  23, 1993  to  adopt 
and  submit  the  NOx  RACT  rules.  The  commitment 
was  submitted  as  an  interim  measure  to  satisfy  the 
NOx  RACT  requirements,  and  proposed  that  the 
Maricopa  County  Bureau  of  Air  Pollution  Control 
(MCBAPC)  would  develop  the  NOx  RACT  rules  for 
submittal  in  January  1994.  The  rules  *vere  to  be 
developed  at  the  same  time  that  the  Maricopa 
Association  of  Governments  (MAG)  was  conducting 
UAM  for  the  1994  attainment  demonstration 
requirements.  If  the  UAM  modeling  showed  that 
NOx  reductions  would  not  contribute  to  attaiiunent 
of  the  ozone  standard,  then  Arizona  would  petition 
lor  a  section  182(f).exemptioD  from  the  NOx  RACT 
requirements. 


■^ 


'  Michael  H.  Shapiro,  Acting  Assistant 
Administrator  for  Air  and  Radiation,  dated 
September  17. 1993.  entitled  "State  bnplementation 
Plan  (SIP)  Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to  Attainment  of  the 
Ozone  and  Carbon  Monoxide  (CO)  National 
Ambient  Air  Quality  Standards  (NAAQS)  on  or 
after  November  15. 1992",  and  a  subsequent 
revision  to  this  memorandum  from  John  S.  Seitz, 
Director  of  EPA's  Office  of  Air  Quality  Planning  and 
Standards,  issued  on  May  27, 1994,  emitted. 
"Section  182(f)  Nitrogen  Oxides  (NOx)    , 
Exemptions — Revised  Process  and  Criteria". 

*"Crileria  and  Procedures  for  Determining 
Conformity  to  State  or  Federal  Implementation 
Plans  or  Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  under  Title  23  U.S.C. 
of  the  Federal  Transit  Act".  Novemtier  24,  1993  (58 
FR  62188). 

'  "Determining  Conformity  of  General  Federal 
Actions  to  State  or  Federal  Implementation  Plans: 
Final  Rule".  November  30.  1993  (58  FR  63214). 
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NAAQS.  That  is.  a  modeling-based 
exemption  would  last  for  only  as' long 
as  the  areas's  modeling  continues  to 
demonstrate  attainment  without  NOx 
reductions  from  major  stationary 
sources. 

If  EPA  later  determines  that  NOx 
reductions  are  beneficial  based  on  new 
photochemical  grid  modeling  in  an  area 
initially  exempted,  the  area  would  be 
removed  from  exempt  status  and  would 
be  required  to  implement  the  NOx 
requirements,  except  to  the  extent 
modeling  shows  that  the  NOx 
reductions  are  excess  reductions.^  A 
determination  that  the  NOx  exemption 
no  longer  applies  would  mean  that  the 
NOx  general  and  transportation 
conformity  provisions  would  again  be 
applicable  (see  58  FR  63214;  58  PR 
62188.  59  FR  31238)  to  the  affected  area. 
The  NOx  requirements  would  also  re- 
apply, although  some  reasonable  time 
period  after  the  EPA  determination  may 
be  provided  for  sources  to  meet  the 
RACT  limits.  EPA  expects  this  time 
period  to  be  as  expeditious  as 
practicable,  taking  into  account  any 
current  and  applicable  State  or  Federal 
regulations. 

The  subsequent  modeling  analyses 
alluded  to  above  need  not  be  limited  to 
the  purpose  of  demonstrating 
attainment  in  the  1994  SIP  revisions. 
For  example,  future  modeUng  might 
also  be  initiated  to  resolve  issues  related 
to  transport  of  ozone  and  ozone 
jprecursors  into  downwind 
nonattainment  areas.  State  or  local 
ofBcials  might  want  to  consider  a 
strategy  that  phases  in  NOx  reductions 
only  after  certain  VOC  reductions  are 
implemented.  As  improved  emission 
inventories  and  ambient  data  become 
available,  planning  officials  may  choose 
to  remodel.  In  addition,  alternative 
control  strategy  scenarios  might  be 
considered  in  subsequent  modeling 
analyses  in  order  to  improve  the  cost- 
effectiveness  of  the  attainment  plan. 

EPA's  exemption  guidance  provides 
that  pursuant  to  the  requirements  of 
section  110(a)(2),  States  should  consider 
evidence,  such  as  photochemical  grid 
modeling,  which  shows  that  granting 
the  NOx  exemption  would  interfere 


*The  section  182(fl  exemption  it  explicitly 
referred  to  and  ii  described  in  similar  language  in 
40  CFR  S1.3a4(bH3Hi).  the  "Applicability"  section 
of  the  transportation  conformity  rule,  and  in  the 
preamble  (see  58  FR  62197.  IMovember  24. 1993). 
The  language  i«  repeated  in  the  provisions  of  (he 
rule  regarding  the  motor  vehicle  emissions  budget 
test  fsection  51.428(a)(lMii)l  and  the  "build/ no- 
build"  test  (sections  S1.436(e).  S1.438(ell.  although 
section  lS2(f)  of  the  Act  is  not  specincally 
mentioned.  In  the  general  conformity  rule,  the 
section  182(f)  NOx  exemption  is  referred  to  in 
section  51.852  (definition  of  "Precursors  of  a 
criteria  pollntant")  and  is  discussed  in  the  preamble 
(see  58  ni  63240.  November  30.  1993). 


vvith  attainment  or  maintenance  in 
downwind  areas.  The  State  of  Arizona 
has  not  yet  implemented  NOx  RACT, 
and  at  the  time  of  this  notice,  EPA  has 
not  received  evidence  from  the  Phoenix 
Area  or  any  downwind  areas  that  shows 
that  granting  the  NOx  exemption  for  the 
Phoenix  Area  would  interfere  with 
attainment  or  maintenance  in 
downwind  areas. 

Exemption  Modeling  Requirements 

The  policy  docimaents  cited  above 
which  contain  guidance  on  the  p>etition 
requirements  state  that  the  modeling 
performed  for  the  petition  should  follow 
the  Guideline  on  Regulatory  Application 
of  the  Urban  Airshed  Model.  EPA-450/ 
91-013.  July  1991.  (UAM  guideline). 
The  UAM  guideUne  describes 
procedures  for  the  appropriate"use  of 
UAM.  such  as  for  attainment 
demonstrations  required  of  all  ozone 
nonattainment  areas. 

Section  182(0  of  the  CAA  recognizes 
that  although  VOC  and  NOx  emissions 
are  both  precursors  to  ozone,  in  certain 
circumstances  the  reduction  of  NOx 
emissions  can  actually  increase  ozone 
concentrations.  This  occurs  because  two* 
competing  groups  of  chemical  reactions 
are  affected  by  NOx-  NOx  emissions 
reduction  reduces  one  of  the  basic 
materials  needed  for  ozone  production, 
but  it  also  enhances  the  formation  of 
hydrocarbon  radicals,  thus  increasing 
another  basic  ozone  ingredient.  Which 
effect  dominates,  if  any,  depends  on  the 
ratio  of  VOC  to  NOx  in  the  atmosphere, 
temperature,  and  other  factors.  The 
atmosphere  is  said  to  be  "NOx-limited" 
if  NOx  reductions  decrease  peak  ozone 
concentrations,  and  "VOC-limited"  if 
NOx  reductions  increase  peak  ozone 
concentrations.  UAM  can  simulate 
ozone  photochemistry  to  determine  the 
effects  of  VOC  and  NOx  emission 
reductions  on  ozone.  Therefore,  if  these 
simulations  demonstrate  that  NOx 
emission  reductions  are  of  no  benefit  or 
are  coimter-productive,  then  an 
exemption  under  section  182(f)  would 

The  NOx  exemption  guidance  sets 
forth  two  possible  tests  for  showing  that 
NOx  emission  reductions  are  of  no 
benefit  or  are  counter-productive  to 
ozone  attainment  for  areas  outside  the 
OTR.  The  petition  must  show  that  one 
or  both  of  these  tests  is/are  passed. 

(i)  Net  air  quality  benefit:  Show  that 
the  required  NOx  reductions  from  the 
potential  exempted  sources  are  counter- 
productive for  overall  air  quality, 
primarily  considering  the  modeled 
effect  on  the  number  of  ozone  NAAQS 
exceedances.  Also  considered  are 
welfare,  visibility,  toxic  pollutants,  the 
effect  on  secondary  PMio  formation,  etc. 


This  must  include  UAM  modeling 
reflecting  an  area's  submitted  ozone 
attainment  demonstration,  with  adopted 
control  measi»es. 

(ii)  Contribute  to  attainment:  This  test 
uses  UAM  modeling  to  show  that 
substantial  reductions  of  VOC  emissions 
result  in  lower  ozone  levels  than 
substantial  reductions  of  NOx  emissions 
AND  combined  reductions  of  VOC  and 
NOx  emissions."  The  maximum  one- 
hour  ozone  concentrations  from  these 
three  scenarios  are  then  compared. 
These  three  UAM  simulation*  need  not 
be  tied  to  an  actual  attainment 
demonstration  '.  but  the  modeled  "NOx 
reductions  should  be  as  source-specific 
as  possible,  rather  than  across-the- 
board"  (p. 27),  and  should  reflect 
"baseUne"  NOx  reductions  that  are 
expected  to  occuj  without  the 
exemption. 

The  UAM  guideline  describes 
procedures  for  appl3nng  UAM,  such  as 
choosing  ozone  episodes  and  the 
geographical  domain  to  model,  setting 
emissions  and  meteorological  inputs, 
setting  boimdary  conditions  to  the 
model,  and  evaluating  the  model's 
performance.  The  reUance  of  the  NOx 
exemption  guidance  on  the  UAM 
guideline  is  intended  to  ensure  that  the 
model  is  used  in  a  scientifically 
appropriate  manner.  Portions  of  the 
UAM  guideline  that  are  specific  to  SIP 
attainment  demonstrations  may  not 
always  be  applicable  to  modeling  used 
specifically  for  NOx  exemptions. 

Description  of  Submitted  Petition 

The  petition  submitted  by  the  ADEQ 
first  briefly  describes  the  methodology 
used.  Then,  citing  UAM  modeling 
results  of  simulations  required  for  the 
chosen  exemption  test  (the  contribute  to 
attainment  test),  it  concludes  that  the 
test  is  passed.  In  an  ap[)endix  (Exhibits 
1-4),  the  petition  notes  revisions  to  the 
emission  inventory  input  m^e  after  the 
cited  Addenda  to  the  MAG  1993  Ozone 
Plan  for  the  Maricopa  County  Area  was 
prepared,  and  includes  descriptions  and 
graphs  of  UAM  modeling  performance 
indicators  and  concentration  results 
cited  in  the  main  text. 

The  contribute  to  attainment  test 
applied  in  the  petition  requires  a 
showing  that  substantial  reductions  of 
VOC  yield  a  lower  ozone  peak  than  do 
reductions  of  NOx.  and  of  both  VOC  and 


■"Substantial  VOC  reduction"  means  that 
required  to  show  attainment,  and  "sutMtantial  NOx 
reduction"  meana  •  simHar  percental  reduction. 

*If  an  exemption  is  being  requested  Cor  only 
certain  NOx  sources,  then  the  chosen  test  is  to 
determine  whether  just  the  "excess  emission 
reductions"  from  these  sources  would  be  counter- 
productive: in  this  case,  the  test  must  be  tied  to  an 
actual  submitted  attaitmient  demonstration. 


NOx.  In  order  to  make  the  modeling  as 
source-specific  as  possible  (required  by 
the  exemption  guidance),  UAM 
simulations  were  also  performed  to 
examine  the  effects  of  possible  NOx 
RACT  rediictions  at  specific  NOx 
soiuces  in  the  Maricopa  County 
nonattainment  area. 

The  ozone  episodes  chosen  for 
modeling  were  the  August  9-10,  1992 
episckie,  which  is  the  base  case 
modeling  described  in  Exhibit  2  (of  the 
petition)  in  an  abbreviated  form,  and  the 
June  13-14,  1993  episode.  The  petition 
notes  that  there  is  only  a  single 
meteorological  regime  associated  with 
ozone  NAAQS  violations  in  Phoenix, 
due  to  stable  weather  patterns,  its 
"island"  location  which  isolates  the 
area  from  other  urban  complexes,  and 
its  generally  even  distribution  in  size 
and  location  of  NOx  emissions 
throughout  the  area.  The  reduction 
levels  chosen  for  the  three  1996 
modeled  scenarios  for  each  simulation 
are  as  follows: 

Episode  1 

(1)  A  20%  VOC  reduction,  and  a  0% 
NOx  reduction; 

(2)  a  0%  VOC  reduction,  and  a  60% 
NOx  reduction;  and 

(3)  a  40%  reduction  of  both  VOC  and 
NOx. 

The  results  of  these  reduction 
simulations  are  described  and 
illustrated  in  Exhibit  1  of  the  petition. 
The  ozone  peaks  are  11.9  parts  per 
hundred  million  (pphm),  16.5  pphm, 
and  12.8  pphm,  respectively.  Since  the 
11.9  pphm  value,  corresponding  to  the 
VOC-only  reduction,  is  the  lowest,  the 
test  is  passed.  Also  noted  for  this 
scenario  is  the  lowest  area  covered  by 
high  ozone  concentrations. 

Episode  2 

(1)  A  20%  VOC  reduction,  and  a  0% 
NOx  reduction; 

(2)  a  0%  VOC  reduction,  and  a  20% 
NOx  reduction;  and 

(3)  a  20%  reduction  of  both  VOC  and 
NOx. 

The  results  of  these  reduction 
simulations  are  described  and 
illustrated  in  attachment  1  of  the 
Technical  Support  Document  (TSD). 
The  ozone  peaks  are  11.1  pphm,  14.6 
pphm,  and  13.0  pphm,  respectively. 
Since  the  11.1  pphm  value, 
corresponding  to  the  VOC-only 
reduction,  is  the  lowest,  this  test  is  also 
passed. 

The  petition  also  describes  modeling 
of  1996  emissions  (including  adopted 
and  committed  control  measures),  with 
and  without  RACT  applied  to  specific 
NOx  sources  (this  modeling  is  explained 
in  attachment  1  of  the  TSD).  Exhibit  1 


of  the  petition  states  that  the  total  NOx 
reductions  from  potential  NOx  RACT 
measures  for  the  August  episode  is 
50.6%  of  the  large  point  source 
emissions,  or  5.4%  of  the  total  NOx 
emissions  for  the  second  day  of  the 
ozone  episode  (August  10).  These 
yielded  a  0.1  pphm  ozone  increase.  For 
the  June  episode,  with  a  52.5% 
reduction  in  elevated  point  source  NOx 
emissions  and  a  6.9%  reduction  in  total 
NOx  emissions,  the  results  showed  no 
impact  on  the  maximum  simulated 
concentration.  As  referred  to  above,  a 
more  detailed  discussion  of  the  petition 
can  be  found  in  the  Technical  Support 
Document,  dated  October  1994. 

Evaluation  of  Submitted  Petition 

The  petition  correctly  utilizes  an 
appropriate  test  itova  the  NOx 
exemption  guidance.  The  "contribute  to 
attainment"  test  is  available  to 
nonattainment  areas  outside  an  OTR, 
and  need  not  be  tied  to  an  adopted  and 
submitted  attainment  demonstration. 

The  single  meteorological  regime  and 
the  August  9-10,  1992  and  June  13-14. 
1993  ozone  episodes  used  in  the  three 
required  reduction  scenarios  are 
described  in  the  modeling  protocol  used 
for  the  Phoenix  Area's  ozone  attainment 
demonstration  due  November  15, 1994. 
For  attainment  demonstrations,  the 
UAM  guideline  requires  an  area  with  a 
single  regime  to  model  three  episodes  of 
that  meteorological  type.  The  intent  in 
requiring  that  the  UAM  guideline  be 
followed  is  to  ensiue  that  the  UAM  is 
utilized  in  a  scientifically  appropriate 
manner  and  to  ensure  that  multiple 
meteorological  regimes  are  addressed,  if 
necessary.  However,  in  cases  where  an 
area  is  using  intensive  data  from  a  field 
study,  a  minimum  of  two  episodes  is 
acceptable.  This  is  appropriate  where  a 
field  study  is  conducted  that  provides 
more  comprehensive  data  for  the 
modeling  analysis.  The  field  study  was 
conducted  during  the  summer  of  1992 
and  provided  more  air  quality  and 
meteorological  data  than  is  routinely 
available. 

Since  1996  is  the  required  attainment 
year  for  a  moderate  ozone 
nonattainment  area,  the  1996  year  is 
appropriate  for  use  in  the  analysis  using 
UAM  simulations. 

The  NOx  and  VOC  reduction  levels 
used  in  the  test  were  "substantial" 
within  the  meaning  of  the  exemption 
guidance,  and  provide  a  reasonable 
basis  for  comp>arisons  of  their  effect  on 
ozone.  The  additional  simulations  of 
NOx  RACT  reductions  at  specific 
sources  meet  the  exemption  guidance 
requirement  that  the  test  be  as  source- 
specific  as  possible,  and  further 
substantiate  the  conclusion  that 


implementation  of  NOx  RACT  for  major 
stationary  sources  would  not  contribute 
to  attainment. 

EPA  Proposed  Action 

This  action  proposes  to  exempt  the 
Phoenix  ozone  nonattainment  area  from 
-  implementing  the  NOx  RACT 
requirements  and  the  general  and 
transportation  conformity  regulations 
for  NOx.  It  is  based  on  UAM  modelinp 
for  two  episodes  in  the  Phoenix  area 
which  demonstrate  that  NOx  reductions 
do  not  contribute  to  attainment.  The 
final  action  on  this  proposal  will  serve 
as  a  final  determination  that  the  finding 
of  nonsubmittal  for  the  NOx  RACT 
requirements  has  been  corrected  and 
that  on  the  effective  date  of  the  final 
action  on  this  proposal,  any  Federal 
Implementation  Plan  (FIP)  clock  is 
stopped. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for  a 
section  182(f)  exemption  shall  be 
considered  separately  in  light  of  specific 
techflffcal,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Regulatory  Process 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
»,  assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises  and  government  entities 
with  jurisdiction  over  population  of  less 
than  50,000. 

This  exemption  acUon  does  not  create 
any  new  requirements,  but  allows 
suspension  of  the  indicated 
requirements  for  the  life  of  the 
exemption.  Therefore,  because  the 
proposed  approval  does  not  impose  any 
new  requirements,  I  certify  that  it  does 
not  have  a  significant  impact  on  any 
small  entities  affected.  Moreover,  due  to 
the  nature  of  the  Federal-state 
relationship  imder  the  CAA,  preparation 
of  a  regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2). 
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Under  secUon  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  December  1, 1994.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  rule  does  not 
affect  Ihe  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  a  rule. 

This  action  may  not  be  challenged 
later  in  proceedings  to  enforce  its 
requirements.  Section  307(b)(2). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated:  October  25. 1994. 
Carol  M.  Bro«vner. 

Administrator. 

Part  52,  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  D— Arizotui 

2.  Subpart  D  is  proposed  to  be 
amended  by  adding  §  52.235  to  read  as 
follows: 

%  52.235    Controt  stnrtegy  (or  ozone: 
Oxktes  ol  nWogwi. 

EPA  is  approving  an  exemption 
request  submitted  by  the  State  of 
Arizona  on  April  13, 1994  for  the 
Maricopa  County  ozone  nonattainment 
area  from  the  NOx  RACT  requirements 
contained  in  section  182(f)  of  the  Clean 
Air  Act.  This  approval  exempts  the  area 
from  implementing  reasonably  available 
control  technology  (RACT)  for  major 
stationary  sources  of  nitrogen  oxides 
(NOx)  and  the  NOx  related  requirements 
of  general  and  transportation  conformity 
regulations.  The  exemption  is  based  on 
Urban  Airshed  Modeling  as  would  last 
fur  only  as  long  as  the  area's  modeling 
continues  to  demonstrate  attainment 
without  NOx  reductions  from  major 
stationary  sources. 

IFR  Doc  04-27018  Filed  10-31-94:  845  am) 
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40CFRPart52 

[TN-1 25-1-63955:  FRL-6095-71 

Approval  and  Promulgation  of 
Implementation  Plans,  Tennessee: 
Approval  of  Revisions  to  the  Knox 
County  Operating  Permit  Regulations 
for  Synthetic  Minor  Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOH:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  revisions  to  the  Knox  County 
portion  of  the  Tennessee  State 
implementation  plan  (SIP)  submitted  by 
the  State  of  Tennessee  for  the  purpose 
of  incorporating  rules  for  the  permitting 
of  minor  sources.  In  the  final  rulies 
.section  of  this  Federal  Register,  the  EPA 
is  approving  the  State's  SIP  revision  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rational  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no  . 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
pubhc  cfHnments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
miist  be  received  by  December  1, 1994. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Yolanda  Adams  of  the 
EPA  Regional  Office  at  the  address 
listed  below.  Copies  of  the  material 
submitted  by  Knox  County,  Tennessee 
may  be  examined  during  normal 
business  hours  at  the  following 
locations: 
Air  and  Radiation  Docket  and 

hiformation  Center  (Air  Docket  6102). 

U.S.  Environmental  Protection 

Agency.  401  M  Street  SW.. 

Washington  DC  20460. 
Environmental  Protection  Agency. 
'  Region  W  Air  Programs  Branch,  345 

Courtland  Street,  NE,  Atlanta,  Georgia 

30365. 
Division  of  Air  Pollution  Control, 

Tennessee  Department  of 

Environment  and  Conservation,  L  &  C 

Annex.  9th  Floor,  401  Church  Street. 

Nashville.  Tennessee  37243-1531. 
ICnox  County  Department  of  Air 

Pollution  Control,  City/County 

Building,  suite  459,  400  Main 
■  Avenue,  Knoxville.  Tennessee  37902. 


FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Adams,  Air  Programs  Branch, 
Air,  Pesticides  &  Toxics  Management 
Division,  Region  IV  Environmental 
Protection  Agency,  345  Courtland 
Street,  NE.,  Atlanta.  Georgia  30365.  The 
telephone  number  is  404/347-2864. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  October  6. 1994. 
Patrick  M .  Tobin, 
Acting  Regional  Administrator, 
IFR  Doc.  94-27074  Filed  10-31-94:  8:45  ami 
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40  CFR  Part  52 

(AZ  37-1 -6592b:  FRL-6099-61 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Arizona  State 
Implementation  Plan  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM).' 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Arizona  State 
Implementation  Plan  (SIP)  which 
concern  the  control  of  emissions  of 
volatile  organic  compoimds  (VOCs) 
from  the  transfer  of  gasoline  into  motor 
vehicle  fuel  tanks.  On  May  27. 1994. 
Arizona  submitted  a  SIP  revision 
request  to  EPA  to  satisfy  the 
requirement  of  section  182(b)(3)  of  the 
Clean  Air  Act,  as  amended  in  1990 
(CAA  or  the  Act),  which  requires  all 
ozone  nonattainment  areas  classified  as 
moderate  or  worse  to  require  owners 
and  operators  of  gasoline  dispensing 
facilities  to  install  and  operate  stage  II 
vapor  recovery  equipment.  In  the  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  State's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  this  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  pubUc 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
ccHnmenting  on  this  action  should  do  so 
at  this  time. 


DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by 
December  1. 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Daniel  A. 
Meer,  Rulemaking  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105-3901. 

Copies  of  the  regulation  and  EPA's 
evaluation  report  of  the  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted 
regulatiim  are  also  available  for 
inspection  at  the  following  locations: 
Arizona  Department  of  Environmental 
Quality,  3033  North  Central  Avenue, 
Phoenix.  AZ  85012. 
Arizona  Department  of  Weights  and 
Measures,  1951  West  North  Lane. 
Phoenix.  Arizona  85021. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang.  RulemaJdng  Section  (A-5-3).  Air 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street.  San 
Francisco,  CA  94105-3901.  Telephone: 
(415)  744-1200. 

SUPPt-EMENTARY  INFORMATION:  This 
document  concerns  Arizona 
Administrative  Code  Title  4.  Chapter  31. 
Article  9  {R4-31-901  through  R4-31- 
910),  submitted  to  EPA  on  May  27. 1994 
by  the  Arizoaa  Department  of 
Environmental  Quality.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  action 
which  is  located  in  the  rules  section  of 
this  Federal  Register. 

ABtbority:  42  U.S.C.  7401-7671q. 

Dated:  September  23, 1994. 
Felicia  Marcus, 
Regional  Administrator. 
IFR  Doc  94-27076  Filed  10-31-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[MM  Docket  No.  94-122.  RM-8513] 

Radio  Broadcasting  Services;  Atlantic 
and  Glenwood,  lA 

agency:  Federal  Communications 

Commission. 
ACTION:  Proposed  rule. 


SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Valley 
Broadcasting.  Inc.,  seeking  the 
reallotment  of  Channel  279C  from 
Atlantic  to  Glenwood,  lA,  and  the 
modification  of  Station  KXKT's  license 
to  specify  Glenwood  as  its  community 
of  license.  Channel  279C  can  be  allotted 
to  Glenwood  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  24.6  kilometers  (15.3 
miles)  north  of  Glenwood.  at 
coordinates  41-15-49  North  Latitude 
and  95-46-21  West  Longitude,  to 
accommodate  petiticmer's  desired 
transmitter  site.  In  compliance  with 
§  1.420(1)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  use  of  Channel  279C  at 
Glenwood. 

DATES:  Comments  must  be  filed  on  or 
before  December  19, 1994  ,  and  reply 
comments  on  or  before  January  3, 1995. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC.  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
a  follows:  John  M.  Pelkey,  Esq.,  Susan 
H.  Rosenau,  Esq..  Haley,  Bader  &  Potts, 
Suite  900,  4350  North  Fairfax  Drive. 
Arlington,  VA  22203-1633  (Counsel  to 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT: 


Leslie  K.  Shapiro,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
93-286,  adopted  Oaober  18.  1994,  and 
released  October  26, 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
nonnai  business  hours  in  the  FCC 
Refierence  Center  (Room  239),  1919  M 
Street.  NW.,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800.  2100  M  Street,  NW.,  Suite  140, 
Washington.  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  pubUc  should  note 
that  fiwm  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 

See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

Fedm^l  Communications  Commission. 

John  A.  Karoosos, 

Acting  Chief,  Allocations  Branch,  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

(PR  Doc  94-26961  Filed  10-31-94;  8:45  am) 
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Notices 


Fadsral  Regicter 

Vol.  59.  No.  210 

Tuesday.  November  1.  1994 


Thh  section  of  the  FEDERAL  REGISTER 
ooniains  documents  other  than  rules  or 
proposed  rules  ttuit  are  applcabie  to  ttw 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  deciSKxis  and 
rulings,  delegations  of  auttxyity.  Tiling  oi 
petitions  and  appbcations  and  agency 
abrtenwte  of  organization  arxl  functions  are 
examples  of  documents  appearing  in  ttvs 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Newspapers  Used  for  Publlcatfon  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Northern  Region;  ldalu>, 
Montana,  North  Dakota,  and  Portions 
of  South  Dakota  and  Eastern 
Washington 

agency:  Forest  Service,  USDA. 
ACTION:  Notice. 

summary:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Northern  Region 
to  publish  legal  notice  of  all  decisions 
subject  to  appeal  under  36  CFR  215  and 
217  and  to  publish  notices  for  public 
comment  and  notice  of  decision  subject 
to  the  provisions  of  36  CFR  215.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspapers  will  be  used  to 
publish  legal  notices  for  public 
comment  or  decisions,  thereby  allowing 
them  to  receive  constructive  notice  of  a 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  will  begin  with 
decisions  subject  to  appeal  that  are 
made  on  or  after  October  31. 1994.  The 
list  of  newspapers  will  remain  in  effect 
until  another  notice  is  published  in  the 
Federal  Register. 

FOR  FUfTTHER  INFORMATION  CONTACT: 
Stephen  Solem;  Regional  Appeals 
Coordinator;  Northern  Region;  P.O.  Box 
7669;  Missoula,  Montana  59807.  Phone: 
(406) 329-3647.      . 

The  newspapers  to  be  used  are  as 
follows: 

Northern  Regional  Office 

Regioiud  Forester  decisions  in 
Montana: 


The  Missoulian,  Great  Falls  Tribune, 
and  The  Billings  Gazette. 

Regional  Forester  decisions  in 
Northern  Idaho  and  Eastern 
Washington: 

The  Spokesman  Review. 

Regional  Forester  decisions  in  North 
Dakota: 

Bismarck  Tribune. 
Beaverhead — Montana  Standard 
Bittermot — Ravalli  Republic 
Clearwater — Lewiston  Morning  Tribune 
Custer — Billings  Gazette  (Montana): 

Bismarck  Tribune  (North  Dakota); 

Rapid  City  Journal  (South  Dakota) 
Deerlodge — Montana  Standard 
Flathead — Daily  Interlake 
Gallatin — Bozeman  Chronicle 
Helena — Independant  Record 
Idaho  Panhandle — Spokesman  Review 
Kootenai — Daily  Interlake 
Lewis  fr  Clark— Great  Falls  Tribune 
Lo/o— Missoulian 
Nez  Perce — Lewiston  Morning  Tribune 

Supplemental  notices  may  be  placed 
in  any  newspaper,  but  time  frames/ 
deadlines  will  be  calculated  based  upon 
notices  in  newspapers  of  record  listed 
above. 

Dated:  October  25, 1994.    ~ 
John  M.  Hughes, 
Deputy  Regional  Forester. 
|FR  Doc.  94-26981  Filed  10-31-94:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-649-813] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
Canned  Pineapple  Fruit  From  Thailand 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Commerca 

EFFECTIVE  DATE:  November  1. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  |ohn 
Brinkmann  (202-482-5288)  or  Michelle 
Frederick  (202-482-0186).  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue  NW,  Washington,  D.C.  20230. 
POSTPONEMENT  OF  PRELUMNARY 
DETERMINATION:  The  Department  of 
Commerce  ("the  Department")  is 
postponing  the  preliminary 


determination  in  the  antidumping  duty 
investigation  of  canned  pineapple  fruit 
from  Thailand.  The  deadline  for  issuing 
this  preliminary  determination  is  now 
no  later  than  January  4, 1995. 

On  June  28, 1994.  the  Department 
initiated  an  antidumping,  duty 
investigation  of  canned  pineapple  fruit 
fitim  Thailand  (59  FR  34408,  July  5. 
1994).  The  notice  stated  that  we  would 
issue  our  preliminary  determination  on 
November  15, 1994. 

On  July  25, 1994,  the  U.S. 
International  Trade  Commission 
determined  that  there  was  a  likelihood 
that  a  U.S.  domestic  industry  was 
materially  injured,  or  threatened  with 
material  injury,  by  reason  of  imports  of 
canned  pineapple  fruit  from  Thailand. 

On  October  21. 1994,  pursuant  to  19 
CFR  353.15(c),  Maui  Pineapple  Co.,  Ltd. 
and  the  International  Longshoremen's 
emd  Warehousemen's  Union,  the 
petitioners,  requested  that  the 
Department  postpone  until  January  4, 
1995,  the  issuance  of  its  preliminary 
determination  in  the  above  investigation 
in  order  to  allow  the  Department  the 
opportunity  to  include  a  sales  below  the 
cost  of  production  analysis  in  the 
calculation  of  dumping  margins  at  the 
preliminary  determination.  Petitioners" 
request  for  postponement  was  timely, 
and  the  Department  finds  no  compelling 
reasons  to  deny  the  request.  Therefore, 
we  are  postponing  the  deadline  for 
issuing  this  determination  until  no  later 
than  January  4,  1995. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Tariff  Act  of 
1930,  as  amended,  and  19  CFR 
353.15(d). 

Dated:  October  26. 1994. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  94-27061  Filed  10-31-94;  8:45  ami 

BILUNO  CODE  1510-OS-P 


National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

agency:  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

ACTION:  Notice  of  partially  closed 
meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C  app. 
2,  notice  is  hereby  given  that  the 
National  Institute  of  Standards  and 
Technology's  Visiting  Committee  on 
Advanced  Technology  (NIST)  will  meet 
on  Tuesday,  December  6, 1994,  from 
8:30  a.m.  to  5:00  p.m.  The  Visiting 
Coimuittee  on  Advanced  Technology  is 
composed  of  nine  members  appointed 
by  the  Director  of  the  National  Institute 
of  Standards  and  Technology  who  are 
eminent  in  such  fields  as  business, 
research,  new  product  development, 
engineering,  labor,  education, 
management  consulting,  enviromnent, 
and  international  relations.  The  purpose 
of  this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  within  the 
frvmework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include 
presentations  on  NIST  programs;  the 
Advanced  Technology  Program: 
progress  report,  planning,  and 
management;  and  a  discussion  of  the 
Institute  budget. 

Discussions  on  the  NIST  budget, 
including  funding  of  the  Applied 
Technology  Program  and  the  staffing  of 
management  positions  at  NIST 
scheduled  to  begin  at  4:00  p.m.  and  to 
end  at  5:00  pjn.  on  December  6, 1994, 
will  be  closed. 

DATES:  The  meeting  will  convene 
December  6. 1994,  at  8:30  a.m.  and  will 
adjourn  at  5:00  p.m.  on  December  6, 
1994. 

ADDRESSES:  The  meeting  will  be  held  in 
Lecture  Room  A,  Administration 
Building,  at  NIST.  Gaithersbuig. 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chris  E.  Kuyatt.  Visiting  Committee 
Executive  Director,  NIST,  Gaithersbuig, 
Marj-land  20899,  telephone  number 
(301) 975-6090. 

SUPPt^EMENTARY  WFORMATIOi.  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determine  on  August 
2. 1994,  that  portions  of  the  meeting  of 
the  Visiting  Committee  on  Advanced 
Technology  which  involve  discussion  of 
proposed  funding  of  the  ATP  and  the 
MEP  Programs  may  be  closed  in 
accordance  with  5  U.S.C  552(c)(9)(B), 
because  those  portions  of  the  meetings 
will  divulge  matters  the  premature 
disclosure  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
proposed  agency  actions;  and  that 
portions  of  meetings  which  involve 
discussion  of  the  staffing  of 
management  and  other  positions  at 
NIST  may  be  closed  in  accordance  with 


5  U.S.C  552(c)(6),  because  divWging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  nature  where 
disclosure  would  constitute  a  clearly 
tinwarranted  invasion  of  personal 
privacy. 

Dated:  October  28, 1994. 
SuBnei  Kramor, 
Associate  Director. 

IFR  Doc  94-27066  Filed  10-31-94;  8:45  am) 
■lUMO  COOE  351»-1S-M 


Announcing  a  Meeting  of  Computer 
System  Security  and  Privacy  Advisory 
Board 

AQBICY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  5  U.S.C.  App., 
notice  is  hereby  given  that  the  Computer 
System  Security  and  Privacy  Advisory 
Board  will  meet  Wednesday.  December 
7.  and  Thursday,  December  8,  1994, 
fitjm  9  a.m.  to  5  pjn.  The  Advisory 
Board  was  estabUshed  by  the  Computer 
Security  Act  of  1987  (P.L.  100-235)  to 
advise  tfie  Secretary  of  Commerce  and 
the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  Federal 
cmnputer  systems.  All  sessions  wrill  be 
open  to  the  public. 
DATES:  The  meeting  will  be  held  on 
December  7  and  8, 1994,  frx)m  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  take  place 
at  Sheraton  Reston  Hotel,  11810  Sunrise 
Valley  Drive.  Reston,  VA  22091. 
agenda: 

— Welcome  and  Update 

— Overview  of  Meeting 

— Common  Criteria  Activities 

— Cr>'ptographic  Updates 

—Congressional  Updates 

— Govemmentwide  E-Mail 

—Generally  (Accepted)  System  Security 

Principle's  Update 
— Public  Participation 
— Pending  Board  Business 
— Close 

PUBLIC  participation:  The  Board  agenda 
will  include  a  period  of  time,  not  to 
exceed  thirty  minutes,  for  oral 
comments  and  questions  from  the 
public.  Each  speaker  will  be  Limited  to 
five  minutes.  Members  of  the  public 
who  are  interested  in  speaking  are  asked 
to  contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  Computer  System 
Security  and  Privacy  Advisory  Board. 


Computer  Systems  Laboratory,  Building 
225,  Room  B154,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg,  MD  20899.  It  would  be 
appreciated  if  fifteen  copies  of  written 
material  could  be  submitted  for 
distribution  to  the  Board  by  December  1, 
1994.  Approximately  20  seats  will  be 
available  for  the  public  and  media. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lynn  McNulty,  Associate  Director  for 
Computer  Security,  Computer  Systems 
Laboratory,  National  Institute  of 
Standards  and  Technology.  Building 
225,  Room  B154,  Gaithersburg,  MD 
20899,  telephone:  (301)  975-3240. 

Dated:  October  26, 1994. 
Suuwl  Kramer. 
Associate  Director. 
[FR  Doc.  94-27067  Filed  10-31-04;  8:45  am) 
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COMMTTTEE  FOR  THE 
MPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

New  Visa  Stamp  for  Certain  Wool  and 
Man-Made  FSier  Textile  Products 
Produced  or  Manufactured  In  Hungary 

October  27. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  authorizing 
the  use  of  a  new  visa  stamp. 

EFFECTIVE  DATE:  November  1, 1994. 
FOR  FURTHER  HtFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 

Audiority:  Executive  Order  11651  of  March 
3. 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  aiiended  (7 
U.S.C  1854). 

Beginning  on  November  1, 1994,  the 
Government  of  the  RepubUc  of  Hungary 
will  begin  issuing  a  new  export  visa 
stamp  for  shipments  of  textile  products, 
produced  or  manufactured  in  Hungary 
and  exported  fit)m  Hungary  on  or  after 
November  1, 1994.  There  will  be  a  two- 
month  grace  period,  frtim  November  1. 
1994  through  December  31.  1994. 
during  which  goods  exported  from 
Hungary  may  be  Accompanied  by  either 
the  old  or  new  export  visa  stamp.  Goods 
exported  from  Hungary  on  or  after 
January  1. 1995  must  be  accompanied 
by  the  new  export  visa  stamp. 

A  facsimile  of  the  new  visa  stamp  is 
on  file  at  the  U.S.  Department  of 
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Conunerce.  Office  of  Textiles  and 
Apparel.  14th  and  Constitution  Avenue. 
NW..  room  3104.  Washington.  DC 

See  49  FR  8659.  published  on  March 
8. 1984.  i 

Rita  D.  Hmjm. 

Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committaa  for  the  Implcmentatioa  afTaxtile 
AjracflMiits 
October  27. 1994. 
Commissionar  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  S,  1984,  as  amended, 
bf  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements.  That 
directive  directs  you  to  prohibit  entry  of 
certain  wool  and  man-made  Tiber  textile 
products,  produced  or  manuEactured  in 
Hungary  for  which  the  Govemntent  of  the 
Republic  of  Hungary  has  not  issued  an 
appropriate  visa. 

Effective  on  November  1, 1994.  you  are 
directed  to  amend  further  the  directive  dated 
March  5, 1984,  to  provide  for  the  use  of  a 
new  visa  stamp  to  accompany  shipments  of 
textile  products,  produced  or  manufactured 
in  Hungary  and  exported  from  Hungary  on  or 
after  November  1, 1994.  Goods  produced  or 
manufactured  in  Hungary  and  exported  ht>m 
Hungary  during  the  period  November  1, 1994 
through  December  31, 1994  shall  Ise 
permitted  entry  if  accompanied  by  either  the 
old  or  new  visa  stamp.  Merchandise  exported 
from  Hungary  on  or  after  January  1, 1995 
which  is  not  accompanied  by  the  new  visa 
stamp  shall  be  denied  entry.  A  facsimile  of 
the  new  visa  stamp  is  enclosed  with  this 
letter. 

Shipments  entered  or  withdrawn  from 
warehouse  according  to  this  directive  which 
are  not  accompanied  by  an  appropriate 
export  visa  shall  be  denied  entry  and  a  new 
viM  must  be  obtained. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S  C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  94-27060  Filed  10-31-94;  8:45  ami 
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Adjustment  of  an  Imoort  Limit  for 
Certain  Wool  Texti  ?  Products 
Produced  or  Manufactured  in 
Coiomt>ia 

October  27,  19994  ' 

agency:  Committee  for  the 

Implementation  of  Toxtile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing  a 

limit. 


EFFECTIVE  DATE:  November  3. 1994, 
FOR  FURTHER  MFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  443  is 
being  increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  58  FR  65579,  pubUshed  on 
December  15. 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandum  of 
Understanding  dated  October  15. 1993. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D,  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  (or  the  Lnpleaaenlation  of  Textile 
Agieements 
October  27. 1994. 
Conunissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  9, 1993,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  wool  textile  products, 
produced  or  manufactured  in  Colombia  and 
exported  during  the  twelve-month  period   . 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effective  on  November  3, 1994,  you  are 
directed  to  amend  the  December  9, 1994 
directive  to  increase  the  limit  for  Category 
443  to  123,537  numbers ',  as  provided  under 
the  terms  of  the  Memorandum  of 
Understanding  dated  October  15. 1993 
between  the  Governments  of  the  United 
States  and  the  Republic  of  Colombia. 

The  Conunittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 


exception  to  the  rulemaking  provisions  of  5 
U.S.C  S53(a)(l). 

Sincerely, 
RiU  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-27059  Filed  10-31-94:  8:45  ami  . 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  Deveiopment  of 
Safety  Standard  for  Protective  Batting 
Helmets 

AGENCY:  Consumer  Product  Safisty 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  has  received 
a  petition  from  the  American  Academy 
of  Facial  Plastic  and  Reconstructive 
Surgery  which  requests  the  Commission 
to  develop  a  safety  standard  for 
protective  batting  helmets  intended  for 
use  by  children  under  age  15  that  would 
require  these  helmets  be  manufactured 
with  a  face  guard.  The  Commission 
solicits  written  comments  concerning 
the  petition.' 

DATES:  Comments  on  the  petition 
should  be  received  in  the  OfGce  of  the 
Secretary  by  January  3, 1995. 
ADDRESSES:  Comments  on  the  petition 
should  be  mailed  to  the  OfBce  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207, 
telephone  (301)  504-0800,  or  delivered 
to  the  Office  of  the  Secretary,  room  501. 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Comments  should  be 
captioned  "HP  95-1,  Petition  for 
Development  of  Safety  Standard  for 
Protective  Batting  Helrnets." 
FOR  FURTHER  INFORMATION  CONTACT: 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
telephone  (301)  504-0800. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  docketed 
correspondence  from  the  American 
Academy  of  Facial  Plastic  and 
Reconstructive  Surgery  ("the 
Academy")  which  requests  that  the 
Commission  develop  a  safety  standard 
for  protective  batting  helmets  intended 
for  children  under  15  years  of  age  as  a 
petition  for  rulemaking  under 
provisions  of  the  Consumer  Product 
Safety  Act  (CPSA)  (15  U.S.C.  2051  et 
seq.).  The  Commission  is  docketing  the 
petition  under  the  Federal  Hazardous 
Substances  Act  because  that  statute 


■  Th«  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemtier  31. 1991. 


■  The  Commission  approved  publication  of  this 
notice  by  a  vole  of  2-0. 
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addresses  products  intended  for 
children  that  present  a  mechanical 
hazard  and  is  thus  the  more  appropriate 
statute,  (15  U.S.C,  1261  et  seq.) 

The  petition  asks  that  the  requested 
standard  require  all  protective  batting 
helmets  intended  for  the  use  of  children 
under  15  years  of  age  be  manufactured 
with  a  face  guard  that  conforms  to 
Standard  F910  of  the  American  Society 
for  Testing  and  Materials  ("ASTM"). 
The  Academy  asserts  that  use  of  batting 
helmets  without  face  guards  by  children 
imder  the  age  of  15  creates  an 
imreasonable  risk  of  injury.  The  petition 
includes  two  articles  from  the  journal 
"Pediatrics"  which  state  that  hiatting- 
related  iiijuries  are  a  leading  cause  of 
sports-related  eye  injuries  and  that  the 
Sports  Eye  Safety  Committee  of  the 
National  Society  to  Prevent  Blindness 
has  endorsed  requiring  face  guards  with 
batting  helmets.  The  petition  also 
includes  a  copy  of  the  ASTM  standard 
F910. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0800.  A  copy  of  the  petition  is  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Conmiission's  Public  Reading  Room, 
room  419,  4330  East  West  Highway, 
Bethesda,  Maryland, 

Dated:  October  27. 1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  94-27064  Filed  10-31-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Public  Notice  for  the  Wyoming  Valley 
Levee  Raising  Project,  Luzerne 
County,  PA;  Phase  II  General  Design 
Memorandum 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
Baltimore  District,  DOD. 
ACTION:  Public  notice. 

SUMMARY:  hi  accordance  with  the 
National  Enviroimiental  PoUcy  Act 
(NEPA)  and  Secdon  404  of  the  Clean 
Water  Act,  the  U.S.  Army  Corps  of 
Engineers.  Baltimore  District,  is 
conducting  public  coordination 
regarding  the  proposed  Wyoming  Valley 
Levee  Raising  Project,  Luzerne  County, 
Pennsylvania.  The  purpose  of  the  levee 
raising  project  is  to  modify  the  existing 
four  flood  protection  projects  to  provide 
protection  against  a  reoccurrence  of  a 


flood  equal  to  that  caused  by  Tropical 
Storm  Agnes  in  June  1972.  The 
proposed  project  consists  of  the  raising 
of  levees  and  floodwalls  an  average  of 
3  to  5  feet,  appurtenant  features,  and 
structural  and  non-structural  mitigation 
measures  for  adverse  increased  flood 
impacts.  The  project  was  authorized 
under  Section  401(a)  of  the  1986  Water 
Resources  Development  Act.  Luzerne 
County  will  be  the  non-Federal  sponsor 
of  thie  project. 

DATES:  Comments  must  be  received  not 
later  than  December  16, 1994. 
ADDRESSES:  Commander.  U.S.  Army 
Corps  of  Engineers,  Baltimore  District, 
CENAB-PL-EC,  P.O.  Box  1715. 
Baltimore,  MD  21203-1715. 
FOR  FURTHER  INFORMATION  CONTACT:    Mr. 
Richard  R.  Starr,  (410)  962-4633. 
SUPPLEMENTARY  INFORMATION:  The 
Baltimore  District,  U.S.  Army  Corps  of 
Engineers  has  prepared  a  Phase  II 
General  Design  Memorandum  (GDM) 
which  has  evaluated  an  increased  level 
of  protection  for  the  existing  flood 
protection  systems  along  the 
Susquehaima  River  in  the  Wyoming 
Valley  of  Luzerne  Coimty  in  the  vicinity 
of  Wilkes-Barre,  Peimsylvania. 
Additionally,  the  study  evaluated 
increased  flooding  due  to  the  proposed 
project  and  alternative  solutions  for  this 
problem  in  areas  upstream  and 
downstream  in  Lackawanna,  Luzerne, 
Columbia,  Montour,  Northumberland, 
and  Snyder  Coimties.  A  Supplemental 
Environmental  Impact  Statement  (SEIS) 
has  been  prepared  as  part  of  the  Phase 
II  GDM  to  document  changes  in  the 
project  actions,  existing  conditions  and 
project  effects  which  were  described  in 
the  Filial  Enviroimiental  Impact 
Statement  (FEIS)  prepared  for  the  Phase 
I  GDM  in  1981. 

The  decision  to  implement  these 
actions  will  be  based  on  an  evaluation 
of  the  probable  impact  of  the  proposed 
activities  on  the  public  interest.  That 
decision  will  reflect  the  national 
concern  for  both  protection  and 
utihzation  of  important  resources.  The 
beiiefit  which  reasonably  may  be 
expected  to  accrue  from  the  proposal 
will  be  balanced  against  its  reasonably 
for  foreseeable  detriments.  All  factors 
which  may  be  relevant  to  the  proposal, 
including  the  ctimulative  effects  thereof, 
will  be  considered;  among  these  factors 
are  conservation,  economics,  aesthetics, 
general  envfroiynental  concerns, 
wetlands,  cultural  values,  fish  and 
wildlife  values,  flood  hazards,  flood 
plain  values,  land  use,  recreation,  water 
supply  and  conservation,  water  quaUty, 
energy  needs,  safety,  food  and  fiber 
production,  and  the  general  needs  and 
welfare  of  the  people. 


Initial  evaluation  of  the  levee  raising 
project  indicates  that  the  overall  quality 
of  the  study  area  will  be  maintained 
with  exception  to  some  social  impacts 
caused  by  the  increased  flooding; 
environmental  impacts  to  a  0.38  acre 
river  fringe  emergent  wetland;  and 
cultural  impacts  to  one  archeological 
site  and  two  architectural  structures. 
Mitigation  plans  have  been  developed 
for  all  of  these  impacts.  The  evaluation 
of  the  potential  effects  of  the  proposed 
projects  has  included:  Cultural 
resources;  hazardous,  toxic  and 
radioactive  waste:  terrestrial  resources; 
aquatic  resources;  wetlands;  threatened 
and  endangered  species;  aesthetics; 
recreation,  and  the  general  needs  and 
welfare  of  the  public.  Only  minor 
impacts  to  aquatic  resources  are 
expected  to  occur  as  a  result  of  limited 
fill  activities  in  waters  of  the  United 
States.  No  significant  adverse  impacts' 
are  expected  to  occur,  other  than  the 
ones  mentioned  above,  to  cultural 
resources,  wetlands,  terrestrial  hiabitat 
areas  or  listed  species  or  their  critical 
habitat  pursuant  to  Section  7  of  the 
Endangered  Species  Act. 

An  evaluation  of  the  proposed  actions 
on  waters  of  the  United  States  was 
performed  pursuant  to  the  guidelines 
promulgated  by  the  Administrator,  U.S. 
Environmental  Protection  Agency, 
under  the  authority  of  Section  404  of  the 
Clean  Water  Act.  The  Section  404(b)(1) 
evaluations  and  other  preliminary 
analyses  indicate  that  the  proposed 
project  will  result  in  no  significant 
adverse  impacts  to  the  aquatic 
ecosystem,  recreation,  aesthetics,  flood 
protection  or  economic  values  of  the 
waterways.  The  U.S.  Army  Corps  of 
Engineers,  Baltimore  District,  has 
requested  a  Section  401  water  quality 
certification  from  the  Commonwealth  of 
Pennsylvania  for  the  levee  raising 
project.  Any  comment  relating  to  water 
quality  concerns  should  be  forwarded  to 
the  Commonwealth  of  Peimsylvania. 
Bureau  of  Dams,  Waterways  and 
Wetlands,  North  Central  Office.  200 
Pine  Street,  Williamsport,  Pennsylvania 
17701,  within  30  days  of  receipt  of  this 
notice. 

In  accordance  with  NEPA  and  the 
Clean  Water  Act,  the  Corps  of  Engineers 
is  soUciting  comments  from  the  public; 
Federal,  state,  and  local  agencies  and 
officials,  and  other  interested  parties  in 
order  to  consider  and  evaluate  the 
impacts.  Any  comments  received  will 
be  considered  by  the  Corps  of  Engineers 
in  the  decision  to  implement  the 
proposed  project.  To  make  this  decision, 
comments  are  used  to  assess  impacts  on 
endangered  species,  historic  properties, 
water  quality,  general  environmental 
effects,  and  the  other  public  interest 
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factors  listed  •bow.  Conunents 
-regarding  the  levee  raising  project  will 
be  incorporated  in  the  SEIS  pursuant  to 
NEPA.  Conunents  are  also  used  to 
determine  the  need  for  a  public  hearing 
and  to  determine  the  overall  public 
interest  of  the  proposed  activity.  This 
public  notice  is  being  sent  to 
organizations  and  individuals  known  to 
have  an  interest  in  the  project.  Please 
bring  this  notice  to  the  attention  of  any 
uther  individuals  with  an  interest  in  this 
matter. 

Any  person  who  has  an  interest  in  the 
project  may  make  comments  and/or 
request  a  public  hearing.  Comments 
must  clearly  set  forth  the  interest  which 
may  be  adversely  affected  by  this 
activity  and  the  manner  in  which  the 
interest  may  be  adversely  affected. 
Written  comments  and  requests  roust  be 
submitted  within  45  days  of  the  date  of 
this  notice  in  the  Federal  Register. 
KenjMth  L.  Dratoo, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc  94-2eM2  Filed  10-31-94:  8:45  am) 

•ILUNQ  COOf  37t»-41-M 


DEPARTMENT  OF  EDUCATION 

PropoMd  Infonnatlon  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  1. 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW.,  Room  3208,  New  Executive 
OfTice  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick ).  Sherrill. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  5624,  Regional 
Ofllce  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTHER  MFORMATKM  CONTACT: 
PaUick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management -and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  pubUc 
consultation  to  the  extent  that  publfC 
particifMtion  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection. 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  firom  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  October  25. 1994. 

IngrMKolb. 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postaecondary  Education 

Type  of  Review:  Extension. 

Title:  Standards.  Criteria,  and 
Procedures  Governing  the  Repayment 
and  Consolidation  of  Loans  Under  the 
Direct  Loan  Program. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  non-profit  institutions; 
business  or  other  for-profit. 

Reporting  Burden: 
Responses:  62,068 
Burden  Hours:  27.218. 

Recordkeeping  Burden: 
Recordkeepers:  0. 
Burden  Hours:  0. 

Abstract:  On  August  10, 1993,  the 
Student  Loan  Reform  Act  of  1993 
(PL.  103-66)  was  enacted.  The 
legislation  authorized  the  Federal 
Direct  Student  Loan  Program  to  make 
loans  beginning  )uly  1, 1994.  On  July 
1, 1994  the  regulations  implementing 
the  ConsoUdation  Loan  Process  were 
published.  The  Repayment  and 
Consolidation  rules  satisfies  the 


requirements  needed  for  the  first  year 
of  this  program. 

IFR  Doc.  94-26969  Filed  10-31-94;  8:45  am) 
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Federal  Interagency  Coordinating 
Council  Meeting  (FICC) 

AGENCY:  Federal  Interagency 
Coordinating  Council,  Education. 
ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  This  notice  describes  the 
schedule  and  agenda  of  a  forthcoming 
meeting  of  the  Federal  Interagency 
Coordinating  Council.  Notice  of  this 
meeting  is  required  under  section  685(c) 
of  the  Individuals  with  Disabilities 
Education  Act,  as  amended,  and  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend  the  meeting. 
The  meeting  will  be  accessible  to 
individuals  with  disabilities. 
DATES:  November  21, 1994,  from  1:00 
p.m.  to  4:2(0  p.m. 
ADDRESSES:  Hubert  H.  Humphrey 
Building.  Room  703A/727A,  200 
Independence  Avenue,  S.W. 
Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Gamer,  U.S.  Department  of 
Education,  400  Maryland  Avenue.  S.W., 
Room  4613,  Svvitzer  Building. 
Washington.  D.C  20202-2644. 
Telephone:  (202)  205-8124.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8170. 

SUPPt.EMENTARY  INFORMATION:  The 
Federal  Interagency  Coordinating 
Council  (FICC)  is  established  under 
section  685  of  the  Individuals  with 
Disabilities  Education  Act,  as  amended 
(20  U.S.C.  1484a).  The  Council  is 
established  to:  (1)  minimize  duplication 
across  Federal.  State  and'local  agencies 
ot  programs  and  activities  relating  to 
early  intervention  services  for  infants 
and  toddlers  with  disabilities  and  their 
families  and  preschool  services  for 
children  with  disabilities;  (2)  ensure 
effective  coordination  of  Federal  early 
intervention  and  preschool  programs, 
including  Federal  technical  assistance 
and  support  activities;  and  (3)  identify 
gaps  in  Federal  agency  programs  and 
services  and  barriers  to  Federal 
interagency  cooperation.  To  meet  these 
piuposes,  the  FICC  seeks  to:  (1)  identify 
areas  of  conflict,  overlap,  and  omissions 
in  interagency  poUcies  related  to  the 
provision  of  services  to  infants, 
toddlers,  and  preschoolers  with 
disabilities;  (2)  develop  and  implement 
joint  policy  interpretations  on  issues 
related  to  infants,  toddlen.  and 
preschoolers  that  cut  across  Federal 


agencies,  including  modifications  of 
regulations  to  eliminate  barriers  to 
interagency  programs  and  activities;  and 
(3)  coordinate  the  prevision  of  technical 
assistance  and  dissemination  of  best 
practice  information.  The  FICC  is 
chaired  by  the  Assistant  Secretary  for 
Special  Education  and  Rebabihtative 
Services. 

At  this  meeting  the  FICC  plans  to:  (1)/ 
update  the  membership  on  the  SSI         n 
children's  disability  program;  and  (2)     \j 
discuss  the  results  of  the  community 
survey  on  integration  and  continuity  of 
services  for  children  with  special  needs. 

The  meeting  of  the  FICC  is  open  to  the 
public.  Written  public  conunent  will  be 
accepted  at  the  conclusion  of  the 
meeting.  These  comments  will  be 
included  in  the  summary  minutes  of  the 
meeting.  The  meeting  will  be  physically 
accessible  with  meeting  materials 
provided  in  both  braille  and  large  print. 
Interpreters  for  persons  who  are  hearing 
impaired  will  be  available.  Individuals 
with  disabilities  who  plan  to  attend  and 
need  other  reasonable  accommodations 
should  contact  the  contact  person 
named  above  in  advance  of  the  meeting. 

Summary  minutes  of  the  FICC 
meetings  will  be  maintained  and 
available  for  public  inspection  at  the 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  S.W.,  Room  4613, 
Switzer  Building,  Washington,  D.C. 
20202-2644,  from  the  hours  of  9  a.m.  to 
5  p.m.,  weekdays,  except  Federal 
holidays. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
IFR  Doc.  94-26949  Filed  10-31-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Deviation  To  Permit  Use  of  Fixed 
Obligation  Awards 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Class  Deviation. 

SUMMARY:  The  Department  of  Energy 
(DOE),  pursuant  to  10  CFR  600.4.  hereby 
aimounces  a  deviation  from  its 
Financial  Assistance  Rules  to  permit,  for 
a  two  (2)  year  pilot  period,  the  issuance 
of  certain  assistance  awards  on  a  "fixed 
obligation"  basis.  This  deviation  is 
considered  to  be  necessary  to  conserve 
public  funds,  and  essential  to  the  public 
interest.  The  deviation  will  reduce 
administrative  requirements  involved  in 
the  management  of  grants  and  will 
streamline  the  award  of  financial 
assistance  actions  by  the  Department. 
FOR  FURTHER  INFORMATION  CONTACT:  E. 
Stephen  Logan.  Office  of  Management 


Review  and  Analysis  (HR-523).  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  S.W., 
Washington.  DC  20585,  (202)  586-9048. 
EFFECTIVE  DATE:  November  16, 1994. 
SUPPLEMENTARY  INFORMATION:  In  this 
notice,  the  Department  of  Energy 
announces  that,  pursuant  to  10  CFR  part 
600.  the  Deputy  Assistant  Secretary  for 
Procurement  and  Assistance 
Management  has  made  a  determination 
of  the  need  for  a  class  deviation  to  the 
Department's  Financial  Assistance 
Rules.  A  deviation  to  10  CFR  600.109 
has  been  approved  which  provides  that 
for  certain  assistance  awards  incurred 
costs  will  not  be  subject  to  Fegulation  by 
the  standards  of  cost  allowability.  This 
deviation  is  necessary  to  allow  the 
award  of  certain  assistance  instruments 
on  a  "fixed  obligation"  basis.  A  fixed 
obligation  award  is  one  for  which  a 
fixed  amount  of  funds  are  issued  in 
support  of  a  project  without  a 
requirement  for  Federal  monitoring  of 
actual  costs  subsequently  incurred.  It  is 
intended  for  use  in  support  of  projects 
in  which  there  is  certainty  about  the 
cost,  and  in  which  the  accomplishment 
of  the  purpose  of  the  award  is  readily 
discernible  such  as  conferences, 
workshops,  equipment,  travel,  etc.  It  is 
noted  that  the  Financial  Assistance 
Rules  permit  use  of  fixed  obligation 
awards  under  Phase  I  of  the  Small 
Business  Innovative  Research  Program. 
This  current  deviation  will  expand  the 
use  of  the  fixed  obligation  award 
concept  for  a  pilot  period  of  two  years. 
Programs  which  require  mandatory  cost 
sharing  are  not  eligible  for  fixed 
obligation  awards. 

The  Contracting  Officer  must 
determine  the  appropriateness  of 
issuance  of  a  fixed  obligation  award.  In 
making  this  determination,  the 
following  factors  are  considered:  (1)(A) 
The  certainty  that  the  fiinds  requested 
will  fife  the  actual  cost  of  the  effort  so 
that  funds  will  not  be  remaining  upon 
completion  of  the  project  or  (1)(B)  if 
there  caimot  be  certainty  about  the 
actual  cost  of  the  project,  then  the 
certainty  that  the  award  is  definitely 
less  than  the  total  actual  cost  of  the 
project;  (2)  the  possibility  of  making  the 
evaluation  involved  in  (1)  above,  if  there 
are  likely  to  be  changes  in  the  project; 
and  (3)  the  ability  to  easily  identify 
accomplishments  or  results.  The  use  of 
a  fixed  obligation  award  must  also  be 
consistent  with  programmatic 
requirements.  Each  fixed  obligation 
award  may  not  exceed  $100,000  or 
exceed  one  year  in  length. 

The  following  administrative 
standards  shall  apply  to  all  fixed 
obligation  awards:  (1)  Proposed  costs 


must  be  analyzed  in  detail  to  ensure 
consistency  with  applicable  cost 
principles;  (2)  although  budgets  are 
submitted  by  a  recipient  and  reviewed 
for  purposes  of  establishing  the  amount 
to  be  awarded,  budget  categories  are  not 
stipulated  in  making  an  award;  (3)  prior 
approval  for  rebudgeting  among 
categories  by  the  recipient  is  not 
required;  (4)  payments  will  be  made  in 
the  same  manner  as  other  financial 
assistance  awards  (see  Section  600.1 12), 
except  that  when  determined 
appropriate  by  the  cognizant  program 
official  and  contracting  officer  a  lump 
sum  payment  may  be  made;  (5) 
recipients  must  certify  in  writing  to  the 
contracting  officer  at  the  end  of  the 
project  that  the  activity  was  completed 
or  the  level  of  effort  was  expended, 
however,  should  the  activity  or  effort 
not  be  carried  out,  the  recipient  would 
be  expected  to  make  appropriate 
reimbursements;  (6)  requirements  for 
periodic  reports  may  be  established  for 
each  award  so  long  as  they  are 
consistent  with  Section  600.115;  and  (7) 
changes  in  principal  investigator  or 
project  leader,  scope  of  effort,  or 
institution,  require  the  prior  approval  of 
the  Department. 

Issued  in  Washington,  t)C,  September  27. 
1994. 

Richard  H.  Hopf, 

Deputy  Assistant  Secretary  for  Procurement 
and  Assistance  Management. 
[PR  Doc.  94-27054  Filed  10-31-94;  8:45  am) 
BILLING  COOE  64S<M)t-^ 


Advisory  Committee  on  Human' 
Radiation  Experiments 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,86  Stat.  770),  notice  is  hereby 
given  of  the  Advisory  Committee  on 
Human  Radiation  Experiments  meeting. 

DATES  AND  TIMES: 

November  14, 1994.  9:00  a.m.-5:00  p.m. 
November  15, 1994,  9:00  a.m.-5:00  p.m. 

PLACE:  Renaissance  Hotel,  999  9th 
Street,  N.W,,  Washington.  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  The  Advisory 
Committee  on  Hiunan  Radiation        / 
Experiments.  1726  M  Street,  NW,  Suite 
600.  Washington.  DC  20036.  Teleplione: 
(202)  254-9795  Fax:(202)  254-9828 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  Advisory  Committee  on  Human 
Radiation  Experiments  was  established 
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by  the  President,  Executive  Order  No. 
12891.  January  15,  1994,  to  provide 
advice  and  recommendations  on  the 
ctliical  and  scientific  standards 
applicable  to  human  radiation 
experiments  carried  out  or  sponsored  by 
the  United  States  Government.  The 
Advisory  Committee  on  Human 
Radiation  Experiments  reports  to  the 
Human  Radiation  Interagency  Working 
Croup,  the  members  of  which  include 
the  Secretary  of  Energy,  the  Secretary  of 
Defense,  the  Secretary  of  Health  and 
Human  Services,  the  Secretary  of 
Veterans  Affairs,  the  Attorney  Ceneral. 
the  Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Monday,  November  14. 1994 
9:00  a.in.  Call  to  Order  and  Opening 

Remarks 
9:10  a.m.  Discussion,  Status  and  Strategies 

of  Document  Collection  and  Review 
12:15  p.m.  Lunch 
1:15  p.m.  Subcommittee  Reports 
5:00  p.m.  Meeting  Adjouroed 
Tuesday,  November  15, 1994 
9:00  a.m.  Opening  Remarks 
9:10  a.m.  Subcommittee  Reports 

(continued) 
10:45  a.m.  Public  Comment  (5  minute  rule) 
12:15  p.m.  Lunch 
1 :4S  p.ni.  Discussion,  Committee  Strategy 

and  Direction 
5:00  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
The  chairperson  is  empowered  to 
conduct  the  meeting  in  a  fashion  that 
will  fecilitate  the  orderly  conduct  of 
business.  Any  member  of  the  public 
who  wishes  to  file  a  written  statement 
with  the  Advisory  Committee  will  be 
permitted  to  do  so,  either  before  or  after 
the  meeting.  Members  of  the  pubhc  who 
wish  to  make  a  five-minute  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript 

Available  for  pubUc  review  and 
copying  «t  the  office  of  the  Advisory 
Committee  at  the  address  listed  above 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday.  eisDept  Federal  holidays. 


Issued  in  Washington.  DC  on  October  27, 
1994. 

Rachel  M.  Samuel, 

Acting  Advisory  Committee  Manager  Officer. 
|FR  Doc.  94-27053  Filed  10-31-94.  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  MG91-1-006] 

National  Fuel  Gas  Supply  Corp.,  Notice 
of  Filing 

October  26, 1994. 

Take  notice  that  on  October  12, 1994. 
National  Fut^l  Gas  Supply  Corporation 
(National)  filed  revised  standards  of 
conduct  pursuant  to  Order  Nos.  497  et 
o7.»  and  Order  No.  566.' 

National  further  states  that  copies  of 
this  filing  were  served  upoh  iiBt 
customers  and  interested  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E.,  Washington, 
DC,  20426,  in  accordance  with  Rules 
211  or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
or  385.214  (1994).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  10. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


>  Order  Na  497.  53  FR  22139  (June  14.  1988),  DI 
FERC  Suit,  a  Regs.  1 30,820  (1988):  Order  No.  497- 
A,  order  on  rehearing,  54  FR  52781  (December  22, 
1989).  in  FERC  Statt.  S  Regs.  30,868  (1989);  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (DacMiiber  28.  1990).  ni  FERC  StaU.  k  Regs. 
1 30.908  (199(H;  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2.  1992),  in  FERC 
Stats,  a  Regs.  130.934  (1991).  rehearing  denied.  57 
FR  5815  (February  IB,  1992).  58  FERC  161.139 
(1992):  Tenneco  Gas  v.  FERC  (afTirmad  in  part  and 
remanded  in  part).  969  F.  2d  1187  (D.C.  Cir.  1992): 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  01  FERC  Stats.  &  Regs.  1  30.958 
(December  4, 1992).  57  FR  58978  (December  14, 
1992);  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (Ianuar>'  4.  1994). 
65  FERC  161.381  (December  23.  1993):  Order  No. 
497-F.  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
161.347  (March  24. 1994);  and  Order  No.  497-G. 
order  extending  sunset  date,  59  FR  32884  (June  27. 
1994).  in  FERC  Slats,  ft  Regs.  1 30.996  (June  17. 
1994). 

'  Standards  of  Coaduct  and  Reporting 
Raquirements  for  Transportation  and  AfTiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27. 
1994).  in  FERC  SUts.  ft  Regs.  1  30,997  (June  17. 
1994),  Order  No.  566-A.  order  on  rehearing,  59  n< 
52.896  (October  20.  1994).  69  FERC  1 61.044 
(October  14. 19M). 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc  94-26966  Filed  10-31-94;  8:45  am] 

BILUNG  COOE  •717..41-M 

[Docket  No.  RS92-«6-016,  et  al.j 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Request  for  Initiation  of  a 
Complaint  Proceeding 

October  26. 1994. 

Take  notice  that  on  January  18.  1994. 
Fina  Natural  Gas  Company  (Fina).  P.O. 
Box  2159.  Dallas,  Texas  77002-6760, 
filed  a  request  for  the  initiation  of  a 
complaint  proceeding  under  Section  5 
of  the  Natural  Gas  Act  (NGA)  and  the 
consolidation  of  such  complaint 
proceeding  with  the  issues  pending  in 
Phase  II  of  the  consolidated  hearing  in 
Docket  Nos.  RP92-137-016  and  RP93- 
136. 

Fina  states  that  a  December  17. 1993. 
order  in  Transcontinental  Gas  Pipe  Line 
Corporation's  (Transco)  restructuring 
proceeding  denied  Fine's  request  to 
examine  the  functionalization  of 
Transco 's  production-area  facilities  for 
jurisdictional  and/or  rate  design 
purposes  in  the  prtx^edings  in  Docket 
Nos.  RP92-137-016  and  RP93-136.  Fina 
states  that  the  Commission  concluded 
that  any  need  for  refunctionalization  of 
Transco's  facilities  was  not  germane  to 
the  unbundling  of  rates.  The  order  also 
stated  that  parties  dissatisfied  with  the 
current  fimctionalization  of  Transco's 
facilities  could  file  a  complaint,  but  that 
the  Commission  would  not  delay 
Transco's  current  rate  proceedings  with 
a  reexamination  of  the  primary  function 
of  its  faciUties. 

On  January  18, 1994,  Fina  requested 
rehearing  of  the  order  or.  alternatively, 
establishment  of  a  complaint  proceeding 
imder  Section  5  and  the  consolidation 
of  the  complaint  proceeding  with  the 
issues  in  the  pending  Section  4  rate 
cases  in  Docket  Nos.  RP92-137-016  and , 
RP93-1 36.  Fina  contends  that  in  its 
March  17, 1994,  restructuring  order,  the 
Commission  denied  Fine's  request  for 
rehearing.  However,  Fina  submits  that 
the  Commission  stated  the  arguments 
and  information  submitted  by  Fina 
warrant  further  consideration  to 
determine  whether  there  is  sufficient 
justification  to  initiate  a  complaint 
proceeding  and  deferred  action  on 
Fine's  request  imtil  the  Commission 
completed  its  review  of  Fine's 
presentation.  The  Commission  further 
stated  that  if  it  determined  that  a 
Section  5  proceeding  should  be 
initiated,  it  would  issue  a  notice 


establishing  a  separate  docket  number 
for  such  proceeding. 

On  July  21. 1994,  Fina  requested 
expedited  action  on  its  request  for  the 
initiation  of  a  complaint  proceeding 
against  Transco  under  NGA  Section  5 
and  the  consohdation  of  such  complaint 
proceeding  with  issues  pending  in 
Phase  II  of  the  hearing  in  Transco's 
current  rate  proceedings  in  Docket  Nos. 
RP92-137-016  and  RP93-136. 

Fina  maintains  that  it  has  shown  that, 
under  the  modified  primary  fimction 
test,  some  of  Transco's  production-area 
facilities  have  been  misfunctionalized  as 
transmission.  Since  the  recent  gathering 
orders  revising  the  Commission's 
gathering  policy  indicate  that  the 
Commission  will  continue  to  give 
principal  consideration  to  the  modified 
primary  fimction  test  factors  when 
determining  the  proper 
functionalization  of  facilities  for 
jurisdictional  and  rate  design  purposes, 
Fina  argues,  the  Commission  should 
grant  its  request  for  expedited  action 
and  initiate  a  complaint  proceeding  to 
investigate  the  fimctionaHzation  of 
Transco's  production-area  faciUties. 

Fina  asserts  that,  in  its  pleading,  it  has 
fully  demonstrated  the  need  to  examine 
the  fimctionalization  of  Transco's 
productioD-area  fodlities  to  assure  all 
parties  that  Tivnsco's  rates  are  based  on 
a  proper  cat^orization  of  facihty  costs 
between  Transco's  services.  Fina 
submits  that  this  inquiry  is  equally 
justified  whether  viewed  as  an 
exploration  under  NGA  Section  1(b)  to 
ensure  proper  functionalization  of 
Transco's  fociUties  or  as  an  investigation 
under  NGA  Sections  4  or  5  to  ensure 
that  Transco's  rates  correctly  reflect  the 
actual  functions  performed  by  its 
production-area  faciUties.  regardless  of 
their  jurisdictional  functionalization. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
request  for  the  initiation  of  a  complaint 
proceeding  should,  on  or  before 
November  28. 1994,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance  . 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  detennining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 


Rules.  Answers  to  the  complaint  shaU 

be  due  on  or  before  November  28. 1994. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  94-27008  Filed  10-31-94;  8:45  am) 

BILUNG  COOE  cnr-ot-M 

[Docket  No.  RP94-267-000] 

Wyoming  interstate  Company,  Ltd.; 
Notice  of  informal  Settlement 
Conference 

October  26„  1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  the  above-captioned  proceeding  at 
1:00  p.m.,  on  November  2, 1994,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street  NE, 
Washington,  D.C.  20426.  for  the  purpose 
of  explorinj;  the  possible  settlement  of 
the  above-referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please  contact 
Arnold  H.  Meltz  at  (202)  208-2176  or  John 
P.  Roddy  at  (202)  208-1176. 
Lois  D.  Casliel], 
Secretary. 

(FR  Doc  94-26967  Filed  10-31-94;  8:45  am) 
BILLING  COOE  STir-ei-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5100-q 

Notice  of  Public  Water  Supervision 
Program:  Program  Revision  for  the 
State  of  Connecticut 

AGENCY:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  State  of  Connecticut  is  revising  its 
approved  State  PubUc  Water  Supply 
Supervision  Primacy  Program.  * 
Connecticut  has  adopted  drinldng  water 
regulations  for  eight  volatile  organic 
chemicals  that  correspond  to  the 
National  Piimfbry  Drinking  Water 
Regulations  for  eight  volatile  organic 
chemicals  promu^ted  by  EPA  on  July 
8. 1987  (52  FR  25690).  EPA  has 
determined  that  these  State  program 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore.  EPA  has  tentatively  decided 


to  approve  these  State  program 
revisions. 

All  interested  parties  are  invited  to 
request  a  pubUc  hearing.  A  request  for 
public  hearing  must  be  submitted  by 
December  1. 1994  to  the  Regional 
Administrator  at  the  address  shown 
below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  pubUc  hearing 
is  made  by  December  1, 1994  a  pubUc 
hearing  will  be  held.  If  no  timely  and 
appropriate  request  for  a  hearing  is 
received  and  the  Regional  Administrator 
does  not  elect  to  hold  a  hearing  on  his 
own  motion,  this  determination  shall    . 
become  effective  on  December  1. 1994. 
Any  request  for  a  pubUc  hearing  shall 
include  the  foUowing:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  a  hearing.  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intended  to 
submit  at  sudb  hearing.  (3)  The 
signature  of  the  individual  maldng  the 
request;  or,  if  the  request  is  made  on 
behalf  of  an  organization  or  other  entity, 
the  signature  of  a  responsible  official  of 
the  organization  or  other  entity. 

ADDRESSES:  AU  doctunents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:00 
a.m.  and  4:30  p.m..  Monday  through 
Friday,  at  the  foUowing  offices: 

Connecticut  Department  of  Health  and 
Addiction  Services,  Water  Supplies 
Section,  21  Grand  Street,  Hartford.  CT 
06106  and 

U.S.  Environmental  Protection 
Agency— Region  I,  Groimd  Water 
Management  and  Water  Supply 
Branch,  One  Congress  Street— 11th 
Floor,  Boston,  MA  02203—2211. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Sceery,  U.S.  Environmental 
'Protection  Agency — Region  I,  Groimd 
Water  Management  and  Water  Supply 
Branch,  J.F.K.  Federal  Building,  Boston. 
MA  02203-2211,  Telephone  (617)  565- 
3604. 

Authoritr:  Section  1413  of  the  Safe 
Drinking  Water  Act,  as  amended  (1988):  and 
40  CFR  142.10  of  the  National  Primary 
Drinking  Water  Regulations. 

Date:  October  27. 1994. 
|ohn  P.  DeVillars, 
Regional  Administrator. 
[FR  Doc.  94-27017  Filed  10-31-94;  8:45  am] 
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[FRL-60M-7] 

A  Notice  of  Intent  To  Invite  Proposals 
for  the  Environmental  Education  and 
Training  Program 

The  purpose  of  this  notice  is  to 
provide  you  with  advance  notice  that 
the  U.S.  Environmental  Protection 
Agency  (EPA)  intends  to  publish  an 
"Invitation  for  Proposals"  in  the  Federal 
Register  in  December  1994  to  solicit 
proposals  to  operate  the  Environmental 
Education  and  Training  Program.  This 
notice  is  also  intended  to  help  EPA 
develop  a  mailing  list  for  the 
distribution  of  the  "Invitation  for 
Proposals." 

Tne  purpose  of  the  Environmental 
Education  and  Training  Program  is  to 
train  educational  professionals  to   . 
develop  and  deliver  environmental 
education  programs  as  authorized  under 
section  5  of  the  National  Environmental 
Education  Act  of  1990  (P.L.  101-619). 
Under  this  program,  EPA  awards  a 
cooperative  agreement  with  a  three-year 
project  period  to  an  institution  of  higher 
education,  a  non-profit  organization,  or 
a  consortia  of  such  institutions. 

This  program  was  initiated  in  1992 
with  the  award  of  a  cooperative 
agreement  to  the  University  of  Michigan 
which  developed  and  now  leads  the 
National  Consortium  for  Environmental 
Education  and  Training  (NCEET).  EPA 
awarded  $1.6  million  in  FY  1992,  SI .8 
million  in  FY  1993,  and  $2.0  million  in 
FY  1994  to  NCEET  to  implement  this 
program.  EPA  encourages  applicants  for 
the  second  three-year  phase  of  this 
program  (1995-1997)  to  collaborate  with 
existing  programs,  including  NCEET. 
EPA  expects  the  annual  funding  for  this 
program  to  remain  relatively  constant 
over  the  next  three  years,  subject  to 
Congressional  appropriations.  For 
additional  information  on  NCEET, 
please  contact  NCEET.  School  of 
Natural  Resources.  University  of 
Michigan.  Dana  Building,  Ann  Arbor, 
Michigan.  48109-1115,  313-998-6726. 

Specific  guidelines  and  priorities  on 
the  functions  and  activities  of  the 
program  as  well  as  EPA's  basis  for 
evaluating  proposals  will  be  provided  in 
the  "Invitation  for  Proposals."  No 
additional  information  on  the  training 
program  will  be  available  to  the  public 
until  the  "Invitation  for  Proposals"  has 
been  published  in  the  Federal  Register. 

EPA's  tentative  schedule  for  this 
program  is  an  follows: 

•  Pubhsh  "Invitation  for  Proposals  ' 
in  the  Federal  Register  December  1994. 

•  Deadline  for  mailing  applications: 
March  1995  (exact  date  to  be 
announced). 

•  Award  cooperative  agreement:  by 
September  30. 1995. 
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To  be  placed  on  the  EPA  mailing  list 
to  receive  a  copy  of  the  "Invitation  for 
Proposals."  please  call  202-260-3335  or 
wrrite  to:  Kathleen  MacKinnon,  U.S. 
Environmental  Protection  Agency. 
Environmental  Education  Division 
(1707),  Environmental  Education  and 
Training  Program,  401  M  Street.  SW.. 
Washington,  DC  20460. 

Dated:  October  14, 1994. 
Lorctta  M.  Ucelli, 
Associate  Administrator.  Office  of 
Communications,  Education  and  Public 
Affairs. 

IFR  Doc.  94-26991  Filed  10-31-94:  8:45  ami 
MLUNOCOOE  i6«o  ao  m 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirements  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320.9. 

October  25. 1994. 

The  Federal  Communications 
Commission  is  reviewing  the  following 
inforination  collection  requirements  for 
possible  3-year  extension  under 
delegated  authority  5  CFR  1320.9. 
authority  delegated  to  the  Commission 
by  the  Office  of  Management  and 
Budget  (OMB)  on  October  6. 1994. 
These  collections  were  all  previously 
approved  by  OMB  and  are  unchanged. 
Public  comments  are  invited  on  any  of 
these  collections  for  a  period  ending 
December  1, 1994.  Persons  wishing  to 
comment  on  these  information 
collections  should  contact  Dorothy 
Conway,  Federal  Communications 
Commission.  1919  M  Street  N.W.  Room 
242'-B.  Washington,  DC  20554.  You  may 
also  send  comments  via  Internet  to 
DConway©fcc.gov.  Upon  approval  FCC 
will  forward  supporting  material  and 
copies  of  these  collections  to  OMB. 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street,  N  W  ,  Suite 
140,  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Dorothy  Conway, 
Federal  Communications  Commission, 
(202)  418-0217. 
OMB  Number:  3060-0492 
Title:  Section  74.992  Access  to  channels 

licensed  to  wireless  cablt  entities 
Form  Number:  FCC  Form  330 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  State  or  local 

governments,  businesses  or  other  for 

profit  including  small  businesses, 

non-profit 


Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  10  responses; 
6.5  hours  burden  per  response:  65 
hours  total  annual  burden 

Needs  and  Uses:  Section  74.992  requires 
that  requests  by  Instructional 
Television  Fixed  and/or  Response 
Station(s)  (ITFS)  entities  for  access  to 
wireless  cable  facilities  licensed  on 
ITFS  frequencies  be  made  by  filing 
FCC  Form  330.  The  data  is  used  by 
FCC  staff  to  determine  if  an  ITFS 
entity  is  eligible  to  demand  access  on 
the  wireless  cable  facility. 

OMB  Number:  3060-0493 

Title:  Section  74.986  Involuntary  ITFS 
station  modification 

Form  Number:  FCC  Form  330 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  State  or  local 
governments;  businesses  or  other  for 
profit  including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  20  responses: 
8  hours  burden  per  response;  160 
hours  total  annual  burden 

Needs  and  Uses:  Section  74.986  requires 
an  application  for  involuntary 
modification  of  an  ITFS  station  be 
filed  on  FCC  Form  330.  FCC  staff  uses 
the  data  to  insure  that  ITFS  licensees/ 
permittees  proposals  to  modify  ITFS 
facilities  would  provide  comparable 
ITFS  service  and  serve  the  public 
interest  in  promoting  the  MMDS 
service. 

OMB  Number:  3060-0491 

Title:  Section  74.991  Wireless  cable 
application  procedures 

Form  Numbers:  FCC  Forms  330  and  494 

Action:  Extension  of  a  currently 
approved  collection . 

Respondents:  Businesses  or  other  for 
profit  including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Aim ual  Burden:  100 
responses;  4.33  hours  burden  per 
response;  433  hours  total  aimual 
burden 

Needs  and  Uses:  Section  74.991  requires 
that  a  wireless  cable  application  be 
filed  on  FCC  Form  330,  Sections  I  and 
V,  with  a  complete  FCC  Form  494 
aypended.  The  application  must 
include  a  cover  letter  clearly 
indicating  that  the  application  is  for  a 
wireless  cable  entity  to  operate  on 
ITFS  channels.  FCC  staff  uses  the  data 
to  insure  that  proposals  to  operate  a 
wireless  cable  system  on  ITFS 
channels  do  not  impair  or  restrict  any 
reasonably  foreseeable  ITFS  use. 
"OMB  Number:  3060-0490 

Title:  Section  74.902  Frequency 
Assignments 

Form  Number:  FCC  Forms  330  and  327 

Action:  Extension  of  a  currently 
approved  collection 


Respondents:  State  or  local 
governments;  businesses  or  other  for 
profit,  including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  32  responses; 
7.625  hours  bimlen  per  response;  244 
hours  total  annual  burden 

Needs  and  Uses:  Section  74.902  requires 
that  an  MDS  applicant  files  the 
appropriate  application  for  suitable 
alternative  spectrum  when 
involimtarily  displacing  a  point  to 
point  ITFS  station  operating  on  MDS 
chaimels  E  and  F.  FCC  staff  uses  this 
data  to  insure  that  proposals  to 
displace  point  to  point  facilities  of 
ITFS  stations  wotild  provide 
comparable  point-to-point  ITSF 
service  and  serve  the  public  interest 
in  promoting  the  MMDS  service. 

OMB  Number  3060-0494 

Title:  Section  74.990  Use  of  available 
instructional  television  fixed  service 
frequencies  by  wireless  cable  entities 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for 
profit  including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  100 
responses;  2  hours  burden  per 
response;  200  hours  total  annual 
burden 

Needs  and  Uses:  Section  74.990  requires 
a  wireless  cable  applicant  to  show 
that  there  are  no  inultipoint 
distribution  service  or  multichannel 
distribution  service  channels 
available  for  application,  purchase  or 
lease  that  could  be  used  in  lieu  of  the 
instructional  television  fixed  service 
frequencies  appUed  for.  This  data  is 
used  by  FCC  staff  to  insure  that 
proposals  to  operate  a  wireless  cable 
system  on  ITFS  channels  do  not 
impair  or  restrict  any  reasonably 
foreseeable  ITFS  use. 

OMB  Number:  3060-0297 
Title:  80.503  Cooperative  use  of 

facilities 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  Individuals  or 

households;  state  or  local 

governments;  businesses  or  other  for 

profit;  non-profit  institutions 

including  small  businesses 
Frequency  of  Response:  Recordkeeping 

requirement  * 

Estimated*Annual  Burden:  100 

recordkeepers;  16  hours  burden  per 

recordkeeper;  1,600  hours  total 

annual  burden 
Needs  and  Uses:  Section  80.503 

recordkeeping  requirements  are 

necessary  to  insure  licensees  which 

share  private  facilities  operate  within 


the  specified  scope  of  service,  on  a 
non-profit  basis,  and  do  not  function 
as  communications  common  carriers 
providing  ship-shore  pubUc 
correspondence  services.  FCC  Field 
Operations  Bureau  staff  use  the  data 
during  inspections  and  investigations 
to  insure  compUance  with  applicable 
rules. 

OMB  Number:  3060-0222 

Title:  97.213  Remote  control  of  a  station 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Individuals  or  households 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  500 
recordkeepers;  12  minutes  burden  per 
recordkeeper;  100  hours  total  annual 
burden 

Needs  and  Uses:  Section  97.213  requires 
posting  a  photocopy  of  the  station 
license,  a  label  with  the  name, 
address  and  telephone  number  of  the 
station  Ucense  and  the  name  of  at 
least  one  authorized  control  operator. 
This  facilitates  quick  resolution  of  any 
harmful  interference  problems  in 
accordance  with  the  Communications 
Act  of  1934,  as  amended.  FCC  Field 
Operations  Bureau  staff  use  this 
information  during  inspections  and 
investigations  to  assure  that  remotely 
controlled  amateur  radio  stations  are 
licensed  in  accordance  with 
applicable  rules,  statutes  and  treaties. 

OMB  Number:  3060-0202 

Title:  Section  87.37  Developmental 
license 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Individuals  or 
households;  state  or  local 
govenunents:  businesses  or  other  for 
profits;  non-profit  institutions 
including  small  businesses 

Frequency  of  Response:  Annual 

Estimated  Annual  Burden:  12  responses; 
8  hours  burden  response;  96  hours 
total  annual  burden 

Needs  and  Uses:  This  requirement  in 
Section  87.37  enables  the  FCC  to 
gather  data  on  the  results  of 
developmental  programs  conducted 
in  the  Aviation  Services  for  which 
developmental  authorizations  have 
been  issued.  The  data  is  used  to 
determine  whether  developmental 
authorizations  should  be  renewed 
and/or  whether  rule  making 
proceedings  should  be  initiated  to 
include  such  operations  within  the 
normal  scope  of  Aviation  Services. 
OMB  Number:  3060-0197 
Title:  Section  87.31  Changes  during 

Ucense  term 
Action:  Extension  of  a  currently 
approved  collection 


Respondents:  Individuals  or 
households;  state  or  local 
govenunents;  businesses  or  other  for 
profit;  federal  agencies  or  employees; 
non-profit  institutions;  small 
businesses  or  organizations 

Frequency  of  Response:  On  occasion 

Estimated  Aimual  Burden:  100 
responses;  1  hour  burden  per 
response;  100  hours  total  annual 
burden 

Needs  and  Uses:  This  requirement  in 
Section  87.31  is  necessary  to  ensure 
name  and/or  address  of  licensee. 

OMB  Number:  3060-0264 

Title:  80.413  On-board  station 
equipment  records 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Individuals  or 
households;  state  or  local 
governments;  businesses  or  other  for 
profit;  federal  agencies  or  employees; 
non-profit  institutions;  small 
businesses  or  organizations 

Frequency  of  Response:  Recordkeeping 
requirement 

Estimated  Annual  Burden:  1,000 
recordkeepers;  2  hours  burden  per 
recordkeeper;  2.000  hours  total 
annual  burden 

Needs  and  Uses:  The  recordkeeping 
requirement  in  Section  80.413  is 
necessary  to  document  the  number 
and  type  of  transmitters  operating 
under  an  on-board  station  license. 
FCC  Field  Operations  Biueau  staff  use 
the  information  during  inspections 
and  investigations  to  determine  what 
mobile  units  and  repeaters  are 
associated  viith  on-board  stations 
aboard  a  particular  vessel. 

OMB  Number:  3060-0132 

Title:  Supplemental  Information  72-76 
MHz  Operational  Fixed  Stations 

Form  Number;  FCC  Form  1068 A 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Individuals  or 
households;  state  or  local 
governments;  businesses  or  other  for  - 
profit;  non-profit  institutions;  small 
businesses  or  organizations 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  300 
responses;  30  minutes  burden  per 
response;  150  hours  total  annual 
burden 

Needs  and  Uses:  This  collection  is 
required  to  evaluate  applicants  for 
authorization  in  the  Operational 
Fixed  Private  Land  Mobile  Stations  in 
the  72-76  MHz  frequency  band. 

OMB  Number:  3060-0021 

Title:  Civil  Air  Patrol  Radio  Station 

License 
Form  Number;  FCC  Form  480 
Action:  Extension  of  a  currently 

approved  collection 
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Respondents:  Non-profit  institutions 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  12  responses: 
5  minutes  burden  per  response:  1 
hour  total  annual  burden 

Needs  and  Uses:  FCC  Form  480  is  used 
by  apply  for  a  new,  renewal  or 
modified  Civil  Air  Patrol  Radio 
Station  License.  The  data  is  used  by 
the  Commission  personnel  to  evaluate 
the  application  to  issue  licenses,  to 
provide  information  for  enforcement 
and  rulemaking  proceedings  and  to 
maintain  a  ciurent  inventory  of 
licensees. 

OMB  Number:  3060-0182 

Title:  Section  73.1620  Program  Tests 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for- 
profit;  non-profit  institutions 
including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  1,136 
responses;  1.06  hours  burden  per 
response;  1,204  hours  total  annual 
burden 

Needs  and  Uses:  The  notification  to  FCC 
regarding  program  tests  (Section 
73.1620(a))  alerts  FCC  that  station 
construction  is  complete  and  that  the 
station  is  ready  to  broadcast  program 
material.  Th^  notification  to  UHF 
translator  stations  (Section  73.1620(f)) 
alerts  the  station  that  the  potential  for 
interference  exists.  The  report  to  FCC 
regarding  deviations  (Section 
73.1620(g))  ensure  that  comparative 
promises  relating  to  services  are  not 
inflated. 

OMB  Number:  3060-0348 

Title:  Section  76.79  Records  available 
for  public  inspection 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for 
profit  including  small  businesses 

Frequency  of  Response:  Recordkeeping 

Estimated  Aimual  Burden:  2,150 
recordkeepers;  2  hours  burden  per 

~  recordkeeper;  4,300  hours  total 
annual  burden 

Needs  and  Uses:  Section  73.79  requires 
that  every  cable  employment  unit 
with  more  than  five  full-time 
employees  maintain,  for  public 
inspection  a  file  containing  copies  of 
all  annual  employment  reports  and 
related  documents.  This  data  is  used 
to  assess  the  cable  unit's  equal 
employment  opportunity  (EEO) 
efforts. 

OMB  Number:  3060-0187 

Title:  Section  73.3594  Local  public 

notice  of  designation  for  hearing 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  Businesses  or  other  for 

profit,  including  small  businesses 


Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  48  responses; 
4  hours  burden  per  response;  192 
hours  total  annual  burden 

Needs  and  Uses:  Section  73.3594 
request  that  applicants  of  any  AM,  FM 
or  TV  broadcast  station  designated 
hearing  must  give  notice  of  such 
designation.  Tliis  notice  must  be 
given  in  a  daily  newspaper  of  general 
circulation  published  twice  weekly 
for  two  consecutive  weeks  in  the 
community  in  which  the  station  is  or 
will  be  located.  This  notice  gives 
interested  parties  the  opportunity  to 
respond. 

OMB  Number:  3060-0488 

Title;  Section  73.30  Petition  for 
authorization  of  an  allotment  in  the 
1605-1705  kHz  band 

Action:  Extension  of  a  currently 
approved  collection 

Respondents:  Businesses  or  other  for 
profit  including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Axuiual  Burden:  500 
responses;  2  hours  burden  per 
response;  1,000  hours  total  annual 
burden 

Needs  and  Uses:  Section  73.30  requires 
any  party  interested  in  applying  for  an 
AM  broadcast  station  to  be  operated 
on  the  1605-1705  band  to  first  file  a 
petition  for  the  establishment  of  an 
allotment  to  its  proposed  community 
of  service.  FCC  staff  uses  the  data  to 
determine  whether  applicants  meet 
basic  technical  requirements  to 
migrate  to  the  expanded  band. 

OMB  Number  306O-0218 

Title:  Section  90.41(b)  Disaster  Relief 
Organization  "Special  eligibility 
showing" 

Action:  Extension  of  a  ciirrently 
approved  collection 

Respondents:  Non-profit  institutions; 
small  businesses  or  organizations 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  75  responses; 
10  minutes  burden  per  response;  13 
hours  total  annual  burden 

Needs  and  Uses;  Information  used  to 
establish  the  eligibility  of  disaster 
rehef  organizations  to  use  Special 
Emergency  Radio  Service  fi«quencies 
which  are  primarily  used  for 
emergency  medical  services.  This  is 
necessary  to  assiire  efficient 
commimications  operations. 

OMB  Number:  3060-0259 

Title:  Section  90.263  Substitution  of 

Frequencies  below  25  MHz 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  State  or  local 

governments;  businesses  or  other  for 

profit 
Frequency  of  Response:  On  occasion 


Estimated  Annual  Burden:  60  responses: 
30  minutes  burden  per  respor>se;  30 
hours  total  annual  burden 

Needs  and  Uses:  Applicants  proposing 
operation  in  certain  fi«quency  bands 
below  25  MHz  must  submit 
supplemental  information  showing 
such  fi«quencies  are  necessary  from  a 
safety  of  life  standpoint.  FCC 
personnel  uses  this  information  to 
evaluate  the  applicants  need  for  such 
frequencies  and  the  interference 
potential  to  other  stations  operating 
on  the  proposed  frequencies. 

OMB  Number:  3060-0295 

Title:  Sections  90.607(b)(1)  &  (c)(1) 
Supplemental  information  to  be 
furnished  by  applicants  for  facilities 
under  this  subpart 

Action:  Extension  of  a  currently 
approved  collection 

Respondents;  State  or  local  government; 
businesses  or  other  for  profit 
including  small  business 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden;  2,028 
responses;  15  minutes  burden  per 
response:  507  hours  total  annual 
burden 

Needs  and  Uses;  Applicants  must 
submit  a  list  of  any  radio  facility  they 
hold  within  40  miles  of  the  base 
station  transmitter  site  being  applied 
for.  This  information  is  used  to 
determine  if  an  applicant's  proposed 
system  is  necessary  in  light  of 
communications  facilities  it  already 
owns.  Such  a  determination  helps  the 
Commission  to  equitably  distribute 
limited  spectrum. 

OMB  Number:  3060-0221 

Title;  Section  90.155(b)  Time  in  which 
station  must  be  placed  in  oi>eration 
(exceptions) 

Action:  Extension  of  a  currently 
approved  collection 

Respondents;  Individuals  or 
households;  state  or  local 
governments;  businesses  or  other  for 
profit,  including  small  businesses; 
non-profit  institutions 

Frequency  of  Response;  On  occasion 

Estimated  Annual  Burden;  55  responses; 
1  hour  burden  per  response;  55  hours 
total  annual  burden 

Needs  and  Uses;  state  and  local 
governments  are  must  show  a  need  if 
they  require  longer  than  eight  months 
to  place  a  station  in  operation. 
Commission  licensing  staff  Use  the 
information  to  determine  if  an 
exception  to  the  eight  month 
requirement  is  warranted. 

OMB  Number:  3060-0173 
Title:  Section  73.1207  Rebroadcasts 
Action:  Extension  of  a  currently 
approved  collection 


Respondents:  Businesses  or  other  for 
profit,  including  small  businesses 
non-profit  institutions 
Frequency  of  Response:  Recordkeeping 
Estimated  Annual  Burden:  1,012 
recordkeepers;  30  minutes  burden  per 
recordkeeper:  506  hours  total  annual 
burden 
Needs  and  Uses:  Section  73.1207 
requires  licensees  of  broadcast 
stations  to  obtain  written  permission 
fiom  an  originating  station  prior  to 
retransmitting  any  program  or  part 
thereof.  A  copy  of  the  permission 
must  be  kept  in  the  station's  file  and 
made  available  to  the  FCC  upon 
request.  This  written  consent  assures 
the  Commission  that  prior 
authorization  for  retransmission  of  a 
program  was  obtained. 
OMB  Number:  3060-0190 
Title;  Section  73.3544  AppUcation  to 

obtain  a  modified  station  license 
Action:  Extension  of  a  currently 

approved  collection 
Respondents;  Businesses  or  other  for 
profit,  including  small  businesses; 
non-profit  institutions 
Frequency  of  Response;  On  occasion 
Estimated  Axmual  Burden;  272 
responses;  1  hour  burden  per 
response;  272  hours  total  aiuual 
burden 
Needs  and  Uses;  Section  73.3544 
requires  broadcast  licensees  to  file 
informal  applications  with  FCC  to 
obtain  modified  station  license  when 
prior  authority  is  not  required  to  make 
changes.  FCC  uses  the  data  to  ensure 
changes  are  in  accordance  writh  FCC 
rules  and  regulations  and  to  issue  a 
modified  station  license. 
OMB  Number:  3060-0489 
Title;  Section  73.37  Applications  for 

broadcast  faciUties,  showing  required 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  Businesses  or  other  for 
profit,  including  small  businesses 
Frequency  of  Response;  On  occasion 
Estimated  Annual  Burden;  210 
responses;  4.86  hours  per  response; 
1.021  hours  total  annual  burden 
Needs  and  Uses;  Section  73.37(d) 
requires  applicants  for  new  or  major 
change  AM  broadcast  stations  to  make 
a  satisfactory'  showing  if  new  or 
modified  nighttime  operations  by  a 
Class  B  station  is  proposed.  Section 
73.37(f)  requires  applicants  seeking 
facilities  modifications  that  would 
result  in  spa':ing  that  fail  to  meet  any 
of  the  separation  requirsments  to 
include  a  sho;"ing  that  an  adjustment 
has  been  mado  t«,  the  radiated  signal 
which  effectively  results  in  a  site-to- 
site  radiation  that  is  equivalent  to  the 
radiation  of  a  station  v/ith  standard 


Model  1  facilities.  The  FCC  staff  uses 
the  data  to  ensure  that  objectionable 
interference  will  not  be  caused  to 
other  authorized  AM  stations. 
OMB  Number:  3060-0346 
Title;  Section  78.27  License  Conditions 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  Business  or  other  for 
profit,  including  small  businesses 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  455 
responses;  10  minutes  burden  per 
response;  76  hours  total  aimual 
burden 
Needs  and  Uses:  Section  78.27  requires 
licensees  of  Cable  Television  Relay 
Service  stations  to  notify  the 
Commission  when  stations  commence 
operation  and  to  request  additional 
time  to  complete  construction  when 
needed.  FCC  staff  uses  the  data  to 
provide  accurate  records  of  actual 
CARS  channel  usage  for  frequency 
coordination  purposes. 
OMB  Number:  3060-0570 
Title:  Section  76,982  Continuation  of 

Rate  Agreements 
Action;  Extension  of  a  currently 

approved  collection 
Respondents:  State  and  local 
govermnents;  businesses  or  other  for 
profit,  including  small  businesses 
Frequency  of  Response;  On  occasion 
Estimated  Annual  Burden:  150  persons; 
30  minutes  burden  response;  75  hours 
total  annual  burden 
Needs  and  Uses;  Section  76.982 
provides  that  fi-anchise  authorities 
who  were  regulating  basic  cable  rates 
pursuant  to  a  rate  agreement  executed 
before  July  1,  may  continue  to 
regulate  rates  during  the  remainder  of 
the  agreement  after  notification  to  the 
FCC  that  it  intends  to  do  so.  This 
notification  will  give  the  FCC 
information  needed  to  assess  impact 
of  new  regulatory  scheme. 
OMB  Number;  3060-0314 
Title;  Section  76.209  Fairness  doctrine, 

personal  attacks,  political  editorials 
Action;  Extension  of  a  currently 

approved  collection 
Respondents;  Businesses  or  other  for 
profit,  including  small  businesses 
Frequency  of  Response;  On  occasion 
Estimated  Annual  Burden:  1,312 
responses;  2.6  hours  burden  per 
response;  3.411  hours  total  annual 
burden 
Needs  and  Uses;  Section  76.209(b) 
requires  that  a  cable  television  system 
operator  must  notify  a  person  or 
group  on  which  a  personal  attack  was 
made  of  the  date,  time  and 
identification  of  the  cablecast.  They 
are  to  offer  a  script  or  tape  of  the 
attack  and  offer  a  reasonable 


opportunity  to  respond  to  the  attack 
over  the  Ucensees  facilitiies.  Section 
76.209(d)  requires  that  when  a  cable 
television  system  operator  in  an 
editorial  endorses  or  opposes  a 
candidate,  the  licensee  must  notify 
the  other  qualified  candidate(s)  for  the 
same  office  or  the  candidate  opposed, 
of  the  date  and  time  of  editorial, 
provide  a  script  or  tape  editorial  and 
offer  a  reasonable  opportunity  to 
respond  over  the  system's  facilities. 
OMB  Number;  3060-0561 
Title:  Section  76.913  Assumption  of 

jurisdiction  by  the  Commission 
Action:  Extension  of  a  currently 

approved  collection 
Respondents;  State  or  local 
governments;  federal  agencies  or 
employees 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden;  500 
responses;  8  hours  burden  per 
response;  4,000  hours  total  annual 
burden 
Needs  and  Uses;  Section  76.913 
provides  that  a  franchise  authority 
that  has  insufficient  resources  to 
regulate  rates  or  lacks  the  legal 
authority  may  petition  the 
Commission  to  regulate  the  rates  for 
basic  cable  service  and  associated 
equipment  of  its  franchise.  FCC  uses 
the  data  to  identify  situations  where 
it  should  exercise  jurisdiction. 
OMB  Number;  3060-0447 
Title:  Section  25.134  Licensing 
Provisions  of  Very  Small  Aperture 
Terminal  Network 
Action;  Extension  of  a  currently 

approved  collection 
Respondents;  Business  or  other  for 
profit,  including  small  businesses 
Frequencv  of  Response;  On  occasion 
Estimated  Annual  Burden;  10  responses; 
120  hours  burden  per  response;  1,200 
hours  total  annual  burden 
Needs  and  Uses;  Section  25.134  requires 
applicants  seeking  higher  satellite 
carrier  power  density  to  make  certain 
showings  including  a  copy  of  their 
engineering  analyses  output, 
accompanied  with  a  narrative 
summary  and  also  proof  of  consent  to 
all  potentially  affected  parties.  The 
FCC  uses  this  data  to  identify 
potential  interference  problems. 
OMB  Number;  3060-0560 
Title:  Section  76.911  Petition  for 
reconsideration  of  certification 
Action;  Extension  of  a  currently 

approved  collection 
Respondents;  Businesses  or  other  for 
profit,  including  small  businesses 
Frequency  of  Response;  On  occasion 
Estimated  Axmual  Burden;  450 
responses;  2  hours  burden  per 
response;  900  hours  total  annual 
burden 
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Nwds  and  Usm:  Section  76.91  l(bU2) 
requires  competmg  video 
programmers,  when  requested  by 
cable  operators  to  provide  information 
regarding  the  competitor's  research 
and  number  of  subscribers.  The 
information  will  be  used  by  cable 
operators  to  rebut  a  franchising 
authority's  certification  to  the  FCC 
that  the  cable  system  is  not  subiect  to 
efbctive  competition.  FCC  staff  will 
use  Um  data  to  achieve  the  goals  of  the 
Conununications  and  Cable  Acta,  by 
ensuring  that  the  threshold  elective 
competition  determination  is  based 
on  a  complete  record  and  to  resolve 
disputes  concerning  the  presence  or 
absence  of  effective  competition. 

OMB  Number  3060-0562 

Title:  Section  76.916.  Petition  for 
Recertification 

Action:  Extensiaii  of  a  currently 
approved  collectioa 

Respondents:  State  or  local  governments 

Frequency  of  Response:  On  oocasioo 

Estimated  Annual  Burden:  1 .300 
responses;  2.5  hours  burden  per 
response;  3.250  hours  total  annua) 
burden 

Needs  and  Uses;  Section  76.916 
provides  that  franchising  authority 
wishing  to  assume  )urisdiction  to 
regulate  basic  service  and  associated 
equipment  rates  after  its  request  for 
certification  has  been  denied  or 
revoked  must  file  a  "Petition  for 
Reconsideration."  If  this  collection 
was  not  conducted,  such  franchise 
authorities  would  not  have  the 
opportvmity  to  establish  their 
qualifications  after  their  initial 
MquMt  for  certification  was  denied  or 
levoked. 

OMB  Number  3060-0486 

Title:  Document  Index  Terms 

Action:  Extension  of  a  cunenily 
approved  collection 

Respondents:  Businesses  or  other  for 
profit,  including  small  businesses 

Frequency  of  Response:  On  occasion 

Estimated  Annual  Burden:  21.120 
respKMiaes;  .01 7  hours  burden  per 
response;  360  hours  total  annua] 
burden 

Needs  and  Uses:  This  information  is 
used  by  the  FCC  to  enter  documents 
into  the  Commissions  Records 
Imaging  I^rocessing  System  (RIPS). 
This  system  is  used  for  storage  and 
retrieva)  of  docketed,  rulemakings  and 
p«titions  for  Rulemaking  proceedings. 
The  data  assists  the  public  in 
assigning  documents  in  the  system. 
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Public  Information  Coltocllon  RaquMts 
Submltlsd  to  Oflic*  of  ManagMMnt 
and  Budget  for  Review 

October  21. 19«4. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requests  to  OMB  far  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980. 44  U.S.C 
Section  3507.  Pereons  wishing  to 
comment  on  these  inft>rmation 
collection  should  contact  Timothy  Fain, 
Office  of  Management  and  Budget, 
Room  10102.  NEOB.  Washington,  D.C 
20503,  (202)  395-3561.  Fot  further 
information,  contact  )udy  Boley.  Federal 
Conununications  Commission,  (202) 
418-0214. 


)  Note:  Pumtant  to  S  CFR  1320.18. 
the  Commissioii  ba«  raquested  expedited 
review  of  tlieae  collectioiM  by  Daeambar  1. 
1994. 

Title:  AppUcation  for  Mobile  Radio 
Service  Authorization  or  Rural 
Radiotelephone  Service  Authwization. 

Form  No:  FCC  600. 

OMB  Control  No.:  None. 

Action:  New  collection. 

Respondents:  Individuals.  State  or 
local  governments.  N<m-profit 
institutions.  Business  or  other  for-profit, 
including  small  businesses. 

Frequency  of  RenMnse:  On  occasion. 

Estimated  Annual  Burden:  151,000 
respondents;  average  4  hours  per 
respcmdent;  604,000  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  Form  600  is 
filed  by  applicants  appljring  for  a  new 
or  modified  authorization  to  provide  or 
use  commercial,  private,  both 
commercial  and  private,  or  fixed 
service.  The  data  is  used  to  determine 
eligibility,  for  rulemaking  proceedings, 
enforcement  purposes  and  for  resolving 
treaty  obligations. 

Title:  Notification  of  Commencement 
of  Service  or  of  Additional  or  Modified 
Facilities. 

Form  No.:  FCC  489. 

OMB  Control  Number:  3060-0318. 

Action:  Revised  collection. 

Respondents:  Business  or  other  for 
profit,  including  small  lousinesses. 

Frequency  of  Response:  On  occasion. 

Estimatecl  Annual  Burden:  lO.CXX) 
respondents;  average  3.62  hours  per 
response;  36.200  hours  total  annual 
burden. 


Needs  and  Uses:  FCC  489  is  a  multi- 
purpose form  used  by  commercial 
mobile  radio  service  providers  to  notify 
the  Commission  of  commencement  of 
service,  ntisfacticm  of  construction 
requirements,  additional  transmitters, 
minor  modifications  to  stations  and  for 
certain  other  miscellaneous  purposes. 
FCC  489  is  used  by  the  Commission  to 
verify  compliance  with  construction 
and  service  requirements  and  to  update 
the  database. 

Htle:  Application  for  Assignment  of 
Authorization  or  Consent  to  Trmsfar  of 
Control  of  License. 

OMB  Control  Number.  3060-0319. 

Action:  Revised  Collection. 

Respondents:  Business  or  other  for 
{wofit.  including  small  business. 

Frequency  ofKesponse:  On  occasion. 

Estimatea  AimuaJ  Burden:  5.000 
respondents;  average  3  hotnrs  per 
response;  15.000  hours  total  annual 
burden. 

Needs  and  Uses:  FCC  490  is  filed  to 
solicit  Commission  approval  to  assign  a 
radio  station  authorization  to  another 
party  or  to  transfer  omtrol  of  a  licensee. 
The  information  collected  in  the 
application  is  used  by  Commission  staff 
to  determine  whether  the  proposed  sale 
of  a  radio  station  and  the  qualification 
of  the  new  carrier  are  in  compliance 
with  the  requirements  of  FCC  rules  and 
regulations. 

The  foregcring  estimates  inchide  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden 
estimates  or  any  other  aspect  of  the 
collections  of  informatfon.  inchiding 
suggestions  for  reducing  the  burden,  to 
the  Federal  Communications 
Commission.  Records  Management 
Branch.  Paperwork  Reduction  Project. 
Washington.  D.C  20554  and  to  the 
Office  erf  Management  and  Budget 
Paperwork  Reduction  Project, 
Washington,  D.C  20503. 

Federal  Comraunicationc  CaramiasioB. 
William  F.  Catoa, 

Acting  Secretary. 

Federal  Commnnicatioos  Commisston 

Information  and  Instmctions 

Notificatfon  of  Commencement  of 
Service  or  of  Additional  or  Modified 
Facilities 

Introduction 

FCC  489  is  a  general  purpose 
notification  form  for  use  in  the  Public 
Mobile  Service  and  the  Personal 
Communications  Service.  Each 
notification  must  contain  one  and  only 


Federal  Regirter  /  Vol.  59,  No.  210  /  Tuesday,  November  1.  1994  /  Notices  54559 


one  form  FCC  489,  but  may  also  use  one 
or  more  of  the  schedules  from  form  FCC 
600  as  attachments^ 

Applicable  Rules  and  Regulations 

Before  the  notification  is  prepared, 
the  notifier  should  review  the  relevant 
part(s)  of  the  FCC  rules  in  Tide  47  of  the 
Code  of  Federal  Regulations.  Copies  of 
Title  47  may  be  purchased  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402.  FCC  rulte  often 
require  various  exhibits  to  be  filed  with 
a  notification  in  addition  to  the 
information  requested  in  the 
notification  form.  Notifiers  should  make 
every  effort  to  file  complete 
notifications.  Failure  to  do  so  can  result 
in  the  return  of  the  notification  as 
unacceptable. 

Microfiche 

Notifications  on  FCC  489  must  be 
filed  in  microfiche  form.  Generally, 
three  microfiche  (one  original  and  two 
copies)  are  required.  Each  microfiche 
must  be  a  copy  of  the  signed  paper 
original.  Each  microfiche  copy  must  be 
a  148mm  x  IQSmm  negative  (clear 
transparent  characters  appearing  on  an 
backgroimd  providing  sufiicient 
contrast  to  make  legible  copies)  at  24x 
or  27x  reduction.  At  least  one  of  the 
microfiche  sets  must  be  a  silver  halide 
camera  master  of  a  copy  made  on  silver 
halide  film  such  as  Kodak  Direct 
Duplicating  Film.  The  microfiche  must 
be  placed  in  paper  mircofiche  envelopes 
and  submitted  in  a  5"  x  7 V2"  envelope. 
Row  "A"  (the  first  row  for  page  images) 
of  the  first  microfiche  must  be  left 
blank. 

Paper  Original 

Generally,  the  paper  original  must  be 
submitted  at  the  same  time  as  the 
microfiche.  Refer  to  the  pertinent  part  of 
the  FCC  rules  for  specific  instructions. 

Magnetic  Disks.  Electronic  Filing 

Notifications  on  FCC  489  jnay  be  filed 
in  magnetic  disk  form  or  through 
electronic  data  transmission.  Each 
notification  must  be  in  a  separate  ASCII 
computer  file,  even  if  on  the  same  disk. 
Each  item  must  consist  of  the  item 
number  followed  by  >»  followed  by 
the  data,  followed  by  the  character 
sequence  <«  (followed  by  CRLF)  to 
mark  the  end  of  the  item  (e.g. 
N7>»DC«<).  For  items  from  attached 
form  FCC  600  Schedules  B  or  C,  add  tiie 
letter  "N"  before  the  item  number  and 
use  bracketed,  comma  delimited 
Integers  to  indicate  as  needed  the 
schedule  number,  FCC  location  number. 
FCC  antenna  number  and  FCC 
transmitter  number.  For  example,  if  the 


second  Schedule  C  attached  to  a 
notification  reports  the  addition  of  a 
location  numbier  15,  the  sequence 
NCl{2,15}  »>A<«  must  appear  in  the 
file.  For  another  example,  if  the  fourth 
Schedule  B  attached  to  a  notification 
reports  the  addition  of  a  transmitter 
niunber  3  operating  on  152.24  MHz 
using  antenna  2  at  location  12,  the 
sequences  NB43  {4,12,2,3}>»A«< 
and  NB44  {4.12,2,3}»>152.24«<  must 
appear  in  the  file.  In  general,  for 
attached  exhibits  use  the  item  number 
to  which  they  refer  with  an  "A"  suffix. 
All  data  and  text  must  be  in  ASCII 
format. 

Exhibits 

Each  document  attached  as  an  exhibit 
must  be  current  as  of  the  date  of  filing. 
Each  page  of  each  exhibit  must  be 
identified  with  the  nimiber  or  letter  of 
the  exhibit,  the  number  of  the  page  of 
the  exhibit,  and  the  total  numter  of 
pages  of  the  exhibit.  If  material  is  to  be 
incorporated  by  reference,  see  the 
instruction  on  incorporation  by 
reference.  Notifiers  using  electronic  or 
magnetic  disk  filing  must  tag  each 
exhibit  using  the  relevant  item  number 
followed  by  "A".  For  example,  if  a  text 
exhibit  concerning  item  N24  is 
submitted  the  sequence  N24A»>  (text 
of  the  exhibitl«<  must  appear  in  the 
file. 


Processing  Fee 

A  processing  fee  is  required  with  this 
form.  To  determine  the  required  fee 
amount,  refer  to  Subpart  G  of  Part  1  of 
the  FCC's  rules  (47  CFR  Part  1.  Subpart 
G)  or  the  current  fee  filing  guide  for  the 
radio  service  involved.  For  assistance 
with  fees  applicable  to  this  form,  call 
(202)  418-0220. 

Incorporation  by  Reference 

You  may  incorporate  by  reference 
documents,  exhibits,  or  other  lengthy 
showings  akeady  on  file  with  the  FCC 
if  the  information  previously  filed  is 
more  than  one  8W  by  1 1"  page  in 
length,  and  all  information  therein  is 
current  and  accurate  in  all  significant 
respects.  The  reference  must  be  attached 
as  an  exhibit.  The  reference  must 
contain  details  sufficient  to  locate  the 
previously  filed  information  found  (e.g., 
station  call  sign,  application  file  num^r 
if  any.  title  of  proceeding,  docket 
number  and  legal  citations,  exhibit  and 
page  references).  Items  that  request 
numbers,  alphabet  letters  (e.g.  "Y"  or 
"N")  or  other  short  answers  must  be 
answered  directiy  without  reference  to  a 
previous  filing. 


Paperwork  Reduction  and  Privacy  Act 
Notice 

The  solicitation  of  ptersonal 
information  requested  in  this  form  is 
authorized  by  the  Communications  Act 
of  1934,  as  amended.  The  FCC  will  use 
the  information  provided  in  this  form  to 
update  its  official  and  unofficial 
records,  and  to  determine  whether 
licensees  have  complied  with 
requirements  imposed  upon  them  by 
FCC  rules.  In  reaching  that 
determination,  or  for  law  enforcement 
purposes,  it  may  become  necessary  to 
refer  personal  information  contained  in 
this  form  to  another  government  agency. 
In  addition,  all  information  provided  in 
this  form  will  be  available  for  public 
inspection.  If  information  requested  on 
the  form  is  not  provided,  processing  ob 
the  notification  may  be  delayed  or  the 
notification  may  be  returned  pursuant  to 
FCC  rules.  Failure  to  file  a  notification 
as  required  by  FCC  rules  may  result  in 
apparent  liability  for  forfeiture. 

Public  reporting  burden  for  this 
collection  is  estimated  to  be  ??  to  ?? 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  biuden.  to  Federal 
Communications  Commission,  Office  of 
Managing  Director,  Washington,  D.C. 
20554.  and  to  the  Office  of  hiformation 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (3060-0318). 
Washington.  D.C.  20503. 

The  foregoing  Notice  is  required  by 
the  Privacy  Act  of  1974.  P.L.  93-597, 
December  31. 1974,  5  U.S.C.  552a(e)(3). 
and  the  Paperwork  Reduction  Act  of 
1980,  P.L.  96-511,  Section  3504(c)(3). 

Specific  Instructions  for  the  Notification 

Licensee 

Items  Nl-NB    These  items  identify 
the  licensee  filing  the  notification  (the 
notifier).  The  information  provided 
must  match  the  licensee's  name,  address 
and  telephone  numbers  as  they  appear 
in  FCC  records,  unless  one  of  the 
purposes  of  the  notification  is  to  change 
or  correct  this  information.  These  items 
must  be  completed. 

Items  N9-N16  These  items  identify 
the  contact  representative  (usually  the 
headquarters  office  of  a  large  licensee, 
the  law  firm  or  other  representative  of 
the  licensee  or  the  person  or  company 
that  prepared  or  submitted  the 
notification  on  behalf  of  the  Ucensee).  In 
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the  event  tlMie  is  •  quertion  noncerning 
the  notification,  the  PCX  will  atlenpt  to 
communicate  with  the  contact 
representative  firal.  Tbeae  items  are 
optional. 

ReCarence  Information 

Hem  N17    This  item  reqtiests  the  POC 
call  sign  assigned  to  the  station  to  which 
the  notification  relates.  This  item  must 
be  completed. 

Item  N18    This  item  requests  the  file 
number  of  the  application,  the  grant  of 
which  resuhed  in  the  specific 
authorization  to  which  the  notification 
relates  This  item  must  be  completed 
only  for  notifications  reporting  that 
construction  requirements  have  been 
met.  and  notifications  reporting  that 
service  to  subscribers  has  commenced. 
For  other  types  of  notifications  it  may  be 
left  blank  (or  omitted,  in  the  case  of 
electronic  or  magnetic  disk  filings). 

item  Nt9    This  item  requests  the  date 
of  required  completion  of  construction 
(or  the  data  of  required  commencement 
of  service)  for  the  authorization  to 
which  the  notification  relates.  This  date 
is  printed  on  most  authorizations.  The 
FCC  may  uae  this  date  for  further 
identificBtioo  of  the  referenced 
authorization  and  to  determine  whether 
the  notification  has  been  timely  filed.  If 
the  date  supplied  in  this  item  differs 
fitim  the  date  in  FCC  records,  an  exhibit 
explaining  the  discrepancy  should  be 
attached.  If  the  notifier  realizes  that  the 
notification  is  being  late  filed,  an  exhibit 
explaining  the  reason  for  the  late  filing 
should  be  attached.  This  item  must  be 
completed  only  for  notifications 
repotting  that  constnictioa  requirements 
have  been  met.  and  notifications 
reporting  that  service  to  subscribers  has 
commenced.  For  other  types  of 
notifications  it  may  be  left  blank  (or 
omittsd.  in  the  case  of  electronic  or 
magnetic  disk  filings). 

Market/Channel  Block 

Hem  N20    This  item  identifies  by 
number  the  market  or  Ucensing  area  <rf 
the  station  to  which  the  notification  is 
relevant.  The  market  designators  are 
listed  in  FCC  PubUc  Notices  or  in  the 
FCC  Record.  The  response  to  this  item 
must  be  consistent  with  the  response  to 
item  N23.  This  item  must  be  answered 
only  if  the  notification  is  for  a  station  or 
system  in  ooa  of  the  radio  services  that 
is  licensed  on  a  geographic  Hcensing 
area  or  "market"  basis  (e.g.  Cellular 
Radio  Service).  It  should  not  be 
answered  for  notifications  in  radio 
services  licensed  on  a  station  by  station 
basis,  instead  it  may  be  left  blank  (or 
omitted,  in  the  case  of  electronic  or 
magnetic  disk  filings). 


hem  N21    This  item  hidicatoB  the 
channel  block  assigned  to  the  station  to 
which  the  notification  is  relevant.  It 
must  be  answered  only  if  the 
notification  is  for  a  station  or  system  in 
one  of  th«  radio  services  for  which 
spectrum  is  assigned  in  channel  blocks. 
For  filings  in  the  Cellular  Radio  Service, 
the  answer  to  this  item  is  either  "A"  or 
"B".  For  filings  in  the  Air-ground 
Radiotelephone  Service  (commercial 
aviation),  the  answer  to  this  item  is 
"C-"  followed  by  a  number  between  1 
and  29  (e.g.  C-17).  This  item  should  not 
be  answered  for  filings  in  radio  services 
in  which  channels  are  individually 
assigned. 

Item  N22    This  item  identifies  the 
sub-market  of  the  system  to  which  the 
Dotification  is  relevant.  This  item  most 
be  answered  only  if  the  notification  is 
for  a  system  in  one  of  the  radio  services 
that  is  licensed  on  a  geograiphic 
licensing  aies  or  "market"  basis,  and  the 
market  has  been  subdivided.  For 
notifications  in  other  services  it  may  be 
left  blank  (or  omitted,  in  the  case  of 
electronic  or  magnetic  disk  filings). 

item  N23    This  item  identifies  by 
name  the  market  or  licensing  area  of  the 
station  to  wbicb  the  notificati<»  is 
relevant.  The  market  names  an  listed  in 
FCC  Public  Notices  or  in  the  FCC 
Record.  The  response  must  \m 
consistent  with  the  response  to  item 
N20.  This  item  must  be  answered  only 
if  the  notification  is  for  a  system  in  one 
of  the  radio  services  that  is  ticeitsed  on 
a  geographic  licensing  area  or  "market" 
basis.  This  item  should  not  be  answered 
for  notifications  in  radio  services 
licensed  on  a  station  by  station  basis. 
For  notifications  in  other  services  it  may 
be  left  blank  (or  omitted,  in  the  case  of 
electronic  or  magnetic  disk  filings). 

Purpose  of  Notification 

Item  N24    This  item  states  the 
purpose(s)  for  the  notification.  Enter  one 
or  more  letters  corresponding  to  the 
listed  purposes.  If  letters  H  or  I  are   . 
indicated.  Schedule  B  or  C  froai  form 
FCC  600  must  be  attached.  •• 
appropriate. 

Control  Points 

hems  N25-N27    These  items  provide 
for  changes  to  the  station  or  system 
control  points,  and  the  telepbrae 
number(s)  where  a  person  responsible 
tor  operation  of  the  station  or  system 
could  be  reached,  if  necessary.  These 
items  must  be  answered  only  when  a 
control  point  is  to  be  added,  deleted  or 
modified.  To  move  an  aodsting  control 
point  or  change  a  telephone  number, 
delete  the  old  information  and  add  the 


System  Identification  Niunbers 

hems  N2S-N33    These  items  provide 
for  the  use  or  discontinuance  (by 
licensees  in  the  Cellular  Radiotelephone 
Service)  of  the  system  identification 
numbers  (SDDs)  assigned  to  other 
cellular  systems.  For  other  types  of 
notifications  these  items  must  be  left 
blank  (or  omitted,  in  the  case  of 
electronic  or  magnetic  disk  filings). 
Cellular  licensees  that  need  a  new  (not 
previously  assigned)  STD  must  apply  for 
it  using  form  FCC  6(X},  rather  than  filing 
this  notification  form.  By  placing  an 
"A"  on  a  row  in  item  N28  and  providing 
data  on  that  row  in  items  N29-N33  that 
agree  with  POC  records,  the  notifier 
indicates  that  it  has  sought  and  obtained 
the  consent  of  the  licensee  of  the 
cellular  system  identified  on  that  row  in 
items  N30-N33  (the  consenting  cellular 
system)  to  the  use,  by  the  notifier  in  the 
cellular  system  indicated  in  items  N2&- 
N23,  of  a  system  identification  number 
(given  in  item  29)  origiiudiy  assigned  to 
the  consenting  celhilar  system. 

Certification 

hems  N34-N38    To  be  acceptable  for 
filing,  notifications  must  be  signed  in 
accordance  with  Part  1  of  the  FXXl  rules. 

Attachment  of  Schedules  A.BorC  From 
FCC600 

ScJtedule  A 

Schedule  A  is  attached  only  if  it  is 
necessary  or  desirable  to  use  the 
FAaUTIES  NOT  CONSTRUCTED 
module  in  connection  with  purpose  E 
(reporting  that  a  system  has  been 
partially  constructed),  in  some  cases 
where  more  than  one  antenna  or 
transmitter  is  authorized  at  a  location, 
and  some  but  not  all  of  the  facilities 
have  been  constructed,  it  may  be 
necessary  to  further  distinguish  the 
unconstructed  facilities  by  chaimel.  If 
so,  indicate  the  afiected  channels  in  an 
exhibit,  using  item  number  NA12A. 

Schedules 

Schedule  B  Is  used  when  site-specific 
data  is  required  for  notifications  in  radio 
services  involving  individual  channel 
assignments.  At  least  one  Schedule  B 
must  be  filed  Ux  each  location  for  which 
data  is  required.  Sdicdule  B  provides 
location  data,  information  conceming 
proximity  to  market  boundaries,' 
technical  information  conceming  the 
anteniun  and  transmitters  at  the 
fMrticular  location,  radial  power  and 
antenna  height  data,  and  information 
about  points  of  communication  for 
transmitten  at  the  particular  location. 
Each  Schedule  B  can  hold  data  for 
multiple  antennas  at  one  location  by 
using  additional  copies  of  page  2.  For 


each  antenna.  Schedule  B  can  hold  data 
for  up  to  four  transmitters  and/or 
channels.  Additional  Schedule  Bs  may 
be  filed  for  the  same  location  or  antenna 
if  necessary. 

Schedule  C  . 

Schedule  C  is  used  when  site-specific 
data  is  required  for  notifications  in  the 
radio  services  for  which  spectrum  is 
assigned  in  channel  blocks.  One 
Schedule  C  must  be  filed  for  each 
location  for  which  data  is  required. 
Schedule  C  provides  location  data, 
technical  parameters  of  the  facility  at 
the  particular  location,  radial  power  and 
antenna  height  data. 

Specific  Instructions  for  Schedule  B 
Technical  Data — Individual  Channel 
Assignment 

Location 

Item  Bl     This  item  indicates  what 
action  the  notifier  wants  tbe  FCC  to  take 
in  the  database  with  regard  to  the 
location  specified  in  items  B3-B10.  If 
the  notification  is  for  a  new  location  in 
an  existing  system  or  station  (i.e.  the 
location  does  not  already  exist  on  any 
channel  in  the  authorized  system  or 
station),  the  answer  to  this  item  is  "A". 
If  the  location  is  an  existing  location  in 
the  authorized  system  or  station  and  the 
licensee  has  abandoned  or  intends  to 
abandon  the  location  completely,  the 
answer  to  this  item  is  "D".  (Also  see  the 
instruction  for  items  B11-B14  below).  In 
all  other  cases,  the  answer  to  this  item 
is  "M".  If  the  notifier  answers  this  item 
"A"  and  the  FCC  computer  finds  an 
exact  match  for  the  location  within  the 
system  or  station,  the  Schedule  B  will 
be  processed  as  if  thLs  item  had  been 
answered  "M".  If  the  notifier  answers 
this  item  "M"  and  the  FCC  computer 
cannot  find  an  exact  match  for  the 
specified  location  within  the  system  or 
station,  the  Schedule  B  will  be 
processed  as  if  this  item  had  been 
answered  "A".  If  the  notifier  answers 
this  item  "D"  and  the  FCC  computer 
caimot  find  an  exact  match  for  the 
specified  location  within  the  system  or 
station,  the  Schedule  B  will  not  be 
processed. 

Item  B2    This  item  is  the  FCC 
assigned  location  number  for  an  existing 
location,  or  for  a  new  location,  a  letter 
(e.g.  A.  B.  C  etc.). 

Items  B3-B1 0    These  item  identify 
the  location  by  its  address  or.  if  there  is 
no  address,  by  a  brief  description  of  the 
location  such  as  a  distance  and 
direction  from  known  landmarks  (e.g. 
"5  km  south  of  Anytown.  US"). 

Items  B7.  B8,  B9  and  BlO    These 
items  are  the  geographic  coordinates  of 
the  location.  Items  B7  and  B8  are  the 


North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  [latum  of  1927.  Items  B7  and 
B8  are  required.  Items  B9  and  BlO  are 
the  North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datimi  of  1983.  Items  B9  and 
BlO  are  optional,  but  may  assist 
processing  of  the  Schedule  B. 

Items  Bl  1-Bl  4    These  items  key  to 
location  data  that  is  to  be  replaced  by 
the  data  in  items  B3-B10  in  the  data 
base.  The  notifier  should  complete  these 
items  only  if  (1)  correcting  geographical 
coordinates  or  (2)  relocating  all  facilities 
at  the  location  indicated  by  these  items 
to  the  location  specified  in  items  B3- 
BlO.  The  noiiiier  must  not  complete 
these  items  if  the  intent  is  to  relocate 
some,  but  not  all,  of  the  faciUties  at  a 
particular  location.  (In  such  a  case,  the 
notifier  must  submit  two  Schedule  Bs 
with  the  notification — one  to  delete  the 
facilities  at  the  previous  location  and 
another  to  add  those  facilities  at  the  new 
location.) 

Supplementary  Location  Information 

Item  Bl5    This  item  is  optional  and 
concerns  proximity  of  the  location  to 
Canada.  If  the  notifier  does  not  know 
whether  the  location  is  North  of  Line  A 
or  East  of  Line  C,  this  item  should  be 
left  blank. 

Item  Bl6    This  item  is.optional  and 
concerns  proximity  of  the  location  to 
Mexico.  If  the  notifier  does  not  know 
whether  the  location  is  within  200 
kilometers  (124  miles)  of  the  U.S.- 
Mexico border,  this  item  should  be  left 
blank. 

Items  Bl  7-Bl  9    These  items  must  be 
completed  only  for  filings  in  the 
narrowband  Personal  Communications 
Service  (other  than  nationwide  and 
response  channel  related  fiUngs). 

Antenna 

Item  B20    This  item  indicates  what 
action  the  notifier  wants  the  FCC  to  take 
in  the  database  vrith  regard  to  the 
antenna  specified  in  items  B22-B28.  If 
the  filing  is  for  a  new  antenna  (i.e.  the 
antenna  does  not  already  exist  at  this 
location  for  any  channel  in  the 
authorized  system  or  station),  the 
answer  to  this  item  is  "A",  ^f  the 
antenna  is  an  existing  antenna  in  an 
authorized  sj-stem  or  station  and  the 
licensee  has  abandoned  or  intends  to 
abandon  the  antenna  completely,  the 
answer  to  this  item  is  "D".  In  all  other 
cases,  the  answer  to  this  item  is  "M".  If 
the  notifier  answers  this  item  "A"  and 
the  FCC  computer  finds  an  exact  match 
for  the  anterma  with  the  system  or 
station,  this  portion  of  the  Schedule  B 
will  be  processed  as  if  this  item  had 
been  answered  "M".  If  the  notifier 


answers  this  item  "M"  and  the  FCC 
computer  cannot  find  an  exact  match  for 
the  specified  antenna  within  the  system 
or  station,  this  portion  of  the  Schedule 
B  will  be  processed  as  if  this  item  had 
been  answered  "A".  If  the  notifier 
answers  this  item  "D"  and  the  FCC 
computer  cannot  find  an  exact  match  for 
the  specified  antenna  within  the  system 
or  station,  this  portion  of  the  Schedule 
B  will  not  be  processed. 

Item  B21     This  item  indicates 
whether  the  antenna  in  question  is 
already  authorized  or  whether  it  is  only 
proposed  in  a  pending  application.  The 
notifier  must  answer  this  item. 

Item  B22    This  item  indicates  the 
FCC  antenna  number  of  the  antenaa.  If 
the  notifier  knows  this  number  (which 
is  printed  on  the  authorization),  he  or 
she  should  complete  this  item. 

Items  B23-28    This  item  describes 
the  antenna  by  its  type,  manufacturer 
and  model  number,  and  must  be 
completed  for  all  notifications  where  a 
Schedule  B  is  attached,  except  for  those 
in  the  Air-ground  Radiotelephone 
Service.  Type  means  a  generic 
description  (e.g.  collinear  vertical,  Yagi. 
panel  array).  Manufacturer  is  the  name 
of  the  company  that  made  the  antenna, 
and  model  number  is  the  designation 
that  the  manufacturer  assigns  to  the 
antenna.  If  a  polar  plot  of  the  anteima 
horizontal  or  vertical  radiation  pattern 
is  required  by  the  pertinent  FCC  rules, 
attach  as  an  exhibit  such  plot  (or  in  the 
case  of  electronic  or  magnetic  filing, 
substitute  a  table  of  the  polar  data  for 
360°  in  5°  increments  in  the  format: 
bearing,  gain<iBd].  using  item  niunber 
B25A. 

Items  B26  &  B28    These  items  report 
the  actual  and  effective  height  at  which 
the  anteima  is  mounted.  These  items 
must  be  completed  for  all  notifications 
where  a  Schedule  B  is  attached,  except 
for  those  in  the  Air-ground 
Radiotelephone  Service. 

Item  B27  This  item  is  not  used  with 
notifications  and  should  be  left  blank  or 
omitted. 

Transmitters  for  Antenna 

Item  B29    This  item  is  the  FCC 
transmitter  nimiber  for  the  transmitter 
Item  B30    This  item  indicates  what 
action  the  notifier  wants  the  FCC  to  take 
in  the  database  with  regard  to  as  many 
as  four  transmitters  (or  channels) 
associated  with  the  (same)  antenna.  If 
the  notification  is  for  a  new  transmitter 
or  channel  (i.e.  a  transmitter  or  channel 
that  does  not  already  exist  for  this 
antenna  at  this  location  in  the  system  or 
station),  the  answer  to  this  item  is  "A". 
If  the  transmitter  or  channel  already 
exists  for  this  antenna  at  this  location  in 
the  authorized  system  or  station  and  the 
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licensee  has  abandoned  or  intends  to 
abandon  the  transmitter  or  channel 
completely,  the  answer  to  this  item  is 
"D".  In  all  other  cases,  the  answer  to 
this  item  is  "M".  If  the  notifier  answers 
this  item  "A"  and  the  FCC  computer 
Hnds  an  exact  match  for  the  transmitter 
or  channel  for  this  antenna  at  this 
location  within  the  system  or  station, 
this  portion  of  the  Schedule  B  will  be 
processed  as  if  this  item  bad  been 
answered  "M".  If  the  notifier  answers 
this  item  "M"  and  the  FCC  computer 
cannot  find  an  exact  match  for  the 
specified  transmitter  or  channel  for  this 
antenna  at  this  location  within  the 
system  or  station,  this  portion  of  the 
Schedultr-  B  will  be  processed  as  if  this 
item  had  been  answered  "A".  If  the 
notifier  answers  this  item  "D"  and  the 
FCC  computer  cannot  find  an  exact 
match  for  the  specified  transmitter  or 
channel  for  this  antenna  at  this  location 
within  the  system  or  station  this  portion 
of  the  Schedule  B  will  not  be  processed. 

Item  B31    This  item  specifies  the 
center  frequencies  of  the  channels  on 
which  the  transmitters  operate.  The 
pertinent  channel(s)  must  be  speciPicd 
for  each  transmitter. 

Item  B32    This  item  requests  a  four 
letter  code  that  identifies  the  transmitter 
class.  The  four  letter  code  consists  of 
two  letters  thf<t  conform  to  the 
international  station  classiflcation 
nomenclature  used  by  the  International 
Frequency  Registration  Board,  followed 
by  two  letters  that  further  classify  the 
transmitter  by  usage.  The  codes  are  as 
follows: 

Base  FBBS 

Standby  : FBST 

Mobile  subscriber MLSB 

Dispatch  FXDI 

Auxiliary  test  FXTS 

Control  FXCT 

Repeater  FXRP 

Fixed  relay  FXRX 

Ground  FBGS 

Air-ground  signaling  >. FBSI 

Inter-ofTice FXIO 

Fixed  subscriber  FXSB 

Central  ofTice  ...„ FXCO 

Item  B33    This  item  should  be 
completed  only  if  the  notification 
reports  the  use  of  an  emission  type  that 
is  not  authorized  in  the  FCC  rules  for 
use  by  all  stations  in  the  pertinent  radio 
service,  but  has  already  been  authorized 
for  use  by  the  station  or  system  to  which 
the  notification  pertains. 

Item  834    This  item  reports  the 
maximum  effective  radiated  power 
(ERP)  in  any  direction  on  the  specified 
channel.  This  item  must  t>e  completed 
for  all  transmitter  notifications.  The 
answer  must  be  stated  in  Watts. 


Radial  Data  for  Antenna 


Item  335    This  item  reports  the 
height  of  the  antenna  center  of  radiation 
above  the  average  terrain  elevation 
(AAT)  along  each  of  the  eight  cardinal 
radials.  This  item  must  be  completed  for 
all  antenna  notifications,  except  for 
those  in  the  Air-ground  Radiotelephone 
Service. 

Items  836-839    These  items  report 
the  effective  radiated  power  (ERP)  for 
each  transmitter  or  channel  in  each  of 
the  eight  cardinal  radial  directions. 
These  items  must  be  completed  for  all 
transmitter  notifications,  except  for 
those  in  the  Air-ground  Radiotelephone 
Service. 

Points  of  Communication  for  Antenna 

Item  840-845    These  items  describe 
fixed  points  of  communication  for  (1) 
stations  in  the  Rural  Radiotelephone 
Service  serving  individually  licensed 
subscribers,  and  (2)  point-to-multipoint 
transmitters  operating  on  channels  that 
are  assigned  only  to  stations  that 
communicate  with  four  or  more  points. 
These  items  should  be  completed  only 
by  notifiers  reporting  a  relocation  of 
these  points  of  communications  and  not 
for  any  other  purpose. 

Specific  Instructions  for  FCC  600 
Schedule  C  Technical  Data— Block 
Channel  Assignment 

Location 

Item  Cl    This  item  indicates  what 
action  the  notifier  wants  the  FCC  to  take 
in  the  database  with  regard  to  the 
location  specified  in  items  C3-10.  If  the 
notification  is  for  a  new  location  in  an 
existing  system  or  station  (i.e.  the 
location  does  not  already  exist  in  the 
authorized  system  or  station),  the 
answer  to  this  item  is  "A".  If  the 
location  is  an  existing  location  in  the 
authorized  system  or  station  and  the 
licensee  has  abandoned  or  intends  to 
abandon  the  location  completely,  the 
answer  to  this  item  is  "D".  (Also  see  the 
instruction  for  items  C11-C14  below.)  In 
all  other  cases,  the  answer  to  this  item 
is  "M".  If  the  notifier  answers  this  item 
"A"  and  the  FCC  computer  finds  an 
exact  match  for' the  location  within  the 
system  or  station,  the  Schedule  C  will 
be  processed  as  if  this  item  had  been 
answered  "M".  If  the  notifier  answers 
this  item  "M"  and  the  FCC  computer 
cannot  find  an  exact  match  for  the 
specified  location  within  the  system  or 
station,  the  Schedule  C  will  be 
processed  as  if  this  item  had  been 
answered  "A".  If  the  notifier  answers 
this  item  "D"  and  the  FCC  computer 
cannot  find  an  exact  match  for  the 
specified  location  within  the  system  or 


station,  the  Schedule  C  will  not  be 
processed. 

Item  C2    This  item  is  the  FCC 
assigned  location  number  for  an  existing 
location,  or  for  a  new  location,  a  letter 
(e.g.  A.  B,  C  etc). 

Items  C3-C6    These  items  identify 
the  location  by  its  address  or,  if  there  is 
no  address,  by  a  brief  description  of  the 
location  such  as  a  distance  and 
direction  from  known  landmarks  (e.g. 
"5  km  south  of  Anytown,  US"). 

Items  C7.  C8.  C9  and  ClO    These 
items  are  the  geographic  coordinates  of 
the  location.  Items  C7  and  C8  are  the 
North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datum  of  1927.  Items  C7  and 
C8  are  required.  Items  C9  and  ClO  are 
the  North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datum  of  1983.  Items  C9  and 
ClO  are  optional,  but  may  assist 
processing  of  the  Schedule  C. 

Items  Cl  1-C14    These  items  key  to 
location  data  that  is  to  be  replaced  by 
the  data  in  items  C3-C10  in  the  data 
base.  The  notifier  should  complete  these 
items  only  if  (1)  correcting  geographical 
coordinates  or  (2)  relocating  all  facilities 
at  the  location  indicated  by  these  items 
to  the  location  specified  in  items  C3- 
ClO.  The  notifier  must  not  complete 
these  items  if  the  intent  is  to  relocate 
some,  but  not  all,  of  the  facilities  at  a 
particular  location.  (In  such  a  case,  the 
notifier  must  submit  two  Schedule  Cs 
with  the  filing — one  to  delete  the 
facilities  at  the  previous  location  and 
another  to  add  those  facilities  at  the  new 
location.) 
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Technical  Parameters 

Items  Cl5,  Cl6    These  items  report 
the  actual  and  effective  height  at  which 
the  antenna  is  mounted.  These  items 
must  be  completed  for  all  notifications 
to  which  Schedule  C  is  attached,  except 
for  those  in  the  Air-ground 
Radiotelephone  Service. 

Item  Cl  7    This  item  reports  the 
maximum  effective  radiated  power 
(ERP)  of  the  facility  in  any  direction. 
This  item  must  be  completed  for  all 
transmitter  notifications  to  which 
Schedule  C  is  attached.  The  answer 
must  be  stated  in  Watts. 

Radial  Data 

Item  C18    This  item  reports  the 
height  of  the  antenna  center  of  radiation 
above  the  average  terrain  elevation 
(AAT)  along  each  of  the  eight  cardinal 
radials.  This  item  must  be  completed  for 
all  notifications  to  which  Schedule  C  is 
attached,  except  for  those  in  the  Air- 
ground  Radiotelephone  Service. 

Item  Cl9    This  item  reports  the    ■ 
effective  radiated  power  (ERP)  in  each 


of  the  eight  cardinal  radial  directions. 
This  item  must  be  completed  for  all 
notifications  to  which  Schedule  C  is 
attached,  except  for  those  in  the  Air- 
ground  Radiotelephone  Service. 

Item  C20    This  item  reports  the 
calculated  radial  distance  to  the  service 


area  boundary  (SAB)  bom  the  specified 
location.  This  item  is  required  only  for 
notifications  in  the  Cellular 
Radiotelephone  Service. 

Item  C21    This  item  reports  the 
determined  radial  distance  to  the 
Cellular  Geographic  Service  Area 


(CGSA)  bom  the  specified  location.  This 
item  is  reqiiired  only  for  notifications  in 
the  Cellular  Radiotelephone  Service. 

BIUMG  COOE  Cr^-OI-M 
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FEDERAL  COMMUNICATIONS  COMMISSKM 

Notification  of  Commencement  of  Service 
or  of  Additional  or  IModified  Facilities 

Personal  Communications  Service 
Cellular  Radiotelephone  Service 

Paging  and  Radiotelephone  Service 

Rural  Radiotelephone  Service 

Offshore  Radiotelephone  Service 

Air-ground  Radiotelephone  ServKe 


FEE  U««  Only 


F*»  Number 
(FCC  UM  Only) 


FILING  FEE 


[ 


(a)  F*4  Ti««  Com 


(t))'« 


(C)  Fm  Om  far  r**  Tyt*  Com  n  (•) 


(d)  Tout  Amoitfi  Ou« 


FEE  Um  Only 


LICENSEE 


N1    L«fi«i  Nam*  of  LxansM 

N2.  Voca  Ttiephona  Number 
(            ) 

N3    Auum*d  Nam*  UMd  tor  OoM>g  Butmati  («  my) 

N4.  Fax  Talaphooa  Number 
(             ) 

Hi    Maikng  StrMt  AddfMS  or  P  0  Box 

N6    C«y 

N7.  suta 

NS.  Zip  Coda 

N10    Vbc*  T*l*pnon*  Numb*r 
(             ) 

N1 1    F«m  or  Company  Nam* 

N12.  Fax  T*«*p(w(t*  Numbw 
(             ) 

N13    Ma*n9  Sl/**t  Addr***  or  P  0  Box 

N14   cay 

N15    Stale 

N16    Zip  Cod* 

REFERENCE  INFORMATION 

N17    Cal  S«n 

Nil    Fia  Number 

MARKET  /  CHANNEL  BLOCK 


N20.  Markat  0*»<gnator 


N21    Chann*lBia<k 


N22    Sub-Maikai  0*»«nalor 


N23.  MartMNam* 


rCC  Form  4M  -  Page  1 
OctobarltM 
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PURPOSE  OF  NOTIFICATION 


N24 


Th*  purpose 
subm»t<on  IS  to 
Commission  that' 


of     this 
notify  the 


SATISPACTION  OF  CONSTRUCTION  REQUIREMENTS 
A     suge  I  construction  reouirements  for  the  referenced  system  have  been  met  (CN.  CW.  CG) 
B    stage  II  construction  requiremenu  for  the  referenced  system  have  been  met  (CN.  CW.  CG) 
C     stage  III  construction  requirements  (or  the  referenced  system  have  been  met  (CN.  CW) 
0    al  of  the  faaMies  authorized  pursuant  to  the  referenced  filing  have  been  constructed,  n  exact 

accordance  w«h  the  authonzabon  unless  otherv^ise  indicated  (CL.  CD.  CR,  CO.  CG) 
E     some,  but  not  an.  of  the  faciUies  authorized  pursuant  to  the  referenced  fHtfig  have  been  constructed. 

in  exact  accordance  with  itte  authorization  unless  otheivnse  indicated  (CL.  CD,  CR.  CO.  CG) 


COMf<ENCEMENT  OF  SERVICE 
F     nabonwid*  service  to  subscnbers  has  commenced  (CN.  CG) 
G    sarvca  to  subscribeis  has  commenced  (CN.  CW.  CL.  CD.  CR.  CO, 


CG) 


E^Wf  on*  or  iwr*  Mtorv  ftom  vm  ttH 
to  m*  ngn  tnai  nocai*  Via  puipen 
ol  Vm  ftotfcaian 


ADOmONAl  OR  MODIFIED  FACILITIES 
H    mnor  modificabons  have  been  made  to  authonzed  faciMies  (CL.  CO.  CR.  CO.  CG) 
I      on*  or  more  transmtters  have  been  added  to  an  authonzed  system  (CL.  CO.  CR.  CO.  CG) 

OTHER 

i  one  or  more  system  xientification  numbers  have  been  put  into  use  or  discontinued  (CL) 

K  op*  or  more  authonzed  faakbes  have  been  taken  out  of  sarvn*  (CL.  CO.  CR.  CO.  CG) 

t  on*  or  more  control  pomts  have  been  estabkshad  or  discontnued  (al) 

M  a  partial  assqnmant  of  authorization  was  not  completed  w«hin  60  days  (al) 

N  the  licensee  s  name,  address,  etc.  is  changed,  but  no  assignment  or  transfer  of  control  occurred  (al) 

O  there  are  errors  in  FCC  records  that  should  be  corrected  as  ndcated  herem  (al) 


CONTROL  POINTS 


N25 

Actxm  Requested 

Add    Oelele 

N26. 
Localian 

Street  Address.  CCy  or  Town.  Stale 

N27. 

iwpnwiv  nunwr 

SYSTEM  IDENTIFICATION  NUMBERS 

N2S. 

ActK)n  Requested 

Add    Delete 

N29 

SID  * 

N30 

Market 

Designator 

N31. 

Channel 

Block 

N32 

Sub-Market 
Designator 

. 

N33 
Market  Name 

« 

NOTE  Bt  piamg  «<  'A'  on  ■  low  n  Horn  N28  ind  pravMng  dau  on  tha  row  x  (ami  N294a3  mal  mg 
oontan  or  w*  tconm  of  no  cmuiar  lyMom  MnUM  on  tnm  rem  n  Mna  N30-N33  (tn*  ujiwiMig  i 
MrmN2frM23  o«  ■  (ytMiniOvinricaban  rwnOw  (gimn n  torn  29)  ongmMy  asMgnad to  *w  con««iang 

CERTIFICATION 


MVi  FCC  rsoofttt.  019  dotflv  i 
)  M  «ia  uaa.  by  I 


The  LICENSEE  waives  any  claim  to  ttie  uee  of  any  particular  frequency  or  of  the  electremagneMc  spectrum  as  against  ttw  regulatory 
powar  of  the  United  States  bM;auBa  of  the  previous  use  of  the  same,  whether  by  Hcenae  or  otherwise.  All  information  on  this 
notirication  is  a  material  part  of  the  notification.  All  statements  made  in  any  attached  exhibMs  are  a  material  part  hereof  and  era 
incorporated  harain  as  if  set  out  in  Ml  in  this  notification.  The  undersigned.  indhriduaUy  and  for  the  licensee,  hereby  certifies  that  the 
sutements  made  herein  are  true,  complete  and  correct  to  the  best  of  his  or  her  knowledge  and  belief,  and  are  made  In  good  faRh. 


N34    Licensee  is  a  (an)    [    ]  Individual        Unncorporated  Associabon        Partnershp        Corporation 


N3S    Typed  Name  of  Person  Signir>g 


N36    r«e 


N37    Signature 


N38    Oats 


WLLFUL  FALSE  STATEMENTS  MADE  ON  THIS  FORM  ARE  PUNISHABLE  BY  FINE  AND/OR  IMPRISONMENT 
(US.Code,  Title  18.  Section  1001).  AND/OR  REVOCATION  OF  ANY  STATION  UCENSE  OR  CONSTRUCTION 
PERMIT  (U.S.  Code.  Title  47,  Section  312(a)(1)),  AND/OR  FORFEITURE  (U.S.  Code.  Title  47.  Section  S03). 
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Federal  Cofnmunications  Conunission 

Information  and  Instructions 

Application  for  Aaaijnnienl  of 
Authorizatiea  or  Cnassnt  to  Transfer  of 
Coatrol  of  Licensee 

Introduction 

FCC  490  is  a  fonn  uat*d  for 
applications  for  assignment  of 
authorization  and  consent  to  transfer  of 
control  in  the  commercial  mobile  radio 
services  and  the  Rural  Radiotelephone 
Service.  Each  such  application  must  be 
made  on  fonn  FOC  490.  For  full 
Asignmenta  of  authorization.  FCC  490 
•lone  is  sufficient.  For  partial 
assignments,  additional  forms  (FCC  600 
and  FCC  480)  are  required. 

Applicable  Rules  and  Regulations 

Before  the  application  is  prepared,  the 
applicant  should  review  the  relevant 
pait(s)  of  the  FCC  rules  in  Title  47  of  the 
Code  of  Federal  Regulations.  Copies  of 
Title  47  may  be  purchased  from  the 
Superintendent  of  Documents, 
Goveniment  Printing  OfRce. 
Washington.  DC  20402.  FCC  rules  often 
require  various  exhibits  to  be  Rled  with 
an  application  in  addition  to  the 
information  requested  in  the  application 
form.  Applicants  should  make  every 
effort  to  file  complete  applications. 
Failure  to  do  so  can  result  in  the  return 
as  unacceptable  for  filing  or  dismissal  of 
the  application. 

Micropcbe 

For  the  services  governed  by  Part  22 
and  Part  24  of  F(X  rules,  apphcations 
on  FCC  490  must  be  filed  in  microfiche 
form.  Generally,  three  microfiche  (one 
original  and  two  copies)  are  required. 
Each  microfiche  must  be  a  copy  of  the 
signed  paper  original.  Each  microfiche 
copy  must  be  a  148mm  x  105mm 
negative  (clear  transparent  characters 
appearing  on  an  background  providing 
sufficient  contrast  to  make  legible 
copies)  at  24x  or  27x  reduction.  At  least 
one  of  the  microfiche  sets  must  be  a 
silver  halide  camera  master  or  a  copy 
made  on  silver  halide  film  such  as 
Kodak  Direct  Duplicating  Fihn.  The 
microfiche  must  be  placed  in  paper 
microfiche  envelopes  and  submitted  in 
a  5"  X  7W  envelopt'  Row  "A"  (the  first 
row  for  page  images)  of  the  first 
microfiche  must  be  left  blank.  The  paper 
original  must  be  submitted  at  the  same 
time  as  the  microfiche. 

Magnetic  Disks,  Electronic  Filing 

For  the  services  governed  by  Part  22 
and  P^rt  24  of  FCC  rules,  applications 
on  FCC  490  may  be  filed  in  magnetic 
disk  form  or  through  electronic  data 
transmission.  Each  application  must  be 


in  a  separate  ASCII  computer  file,  even 
if  on  the  same  disk.  Each  item  must 
consist  of  the  item  number  followed  by 
>»  followed  by  the  data,  followed  by 
the  character  sequenoe  <«  (followed  by 
CRLF)  to  mark  the  end  of  the  item  (e.g. 
T6»>DC<«).  In  general,  for  attaciied 
exhibits  use  the  item  number  to  which 
thev  refer  with  an  "A"  suffix.  All  data 
and  text  must  be  in  ASOI  format. 

Exhibits 

Each  docimient  attached  as  an  exhibit 
must  be  current  as  of  the  date  of  filing. 
Each  page  of  each  exhibit  must  be 
identified  with  the  number  or  letter  of 
the  exhibit,  the  number  of  the  page  of 
the  exhibit  and  the  total  number  of 
peges  of  the  exhibit.  If  material  is  to  be 
inovrporaled  by  reference,  see  the 
instruction  on  incorporation  by 
reference.  Notifien  using  electronic  or 
magnetic  disk  filing  must  tag  each 
exhibit  using  the  relevant  item  number 
followed  by  "A".  For  example,  if  a  text 
exhibit  concerning  item  T48  is 
submitted,  the  sequence  T48»>|text  of 
the  exhibit|«<  must  appear  in  the  file. 

Processing  Fee 

A  processing  fee  is  required  with  this 
form.  To  determine  the  required  fee 
amount,  refer  to  Subpart  G  of  Part  1  of 
the  FCC's  rules  (47  CFR  Part  1,  Subpart 
C)  or  the  current  foe  filing  guide  for  the 
radio  service  involved.  For  assistance 
with  fees  applicable  in  the  radio 
services  governed  by  Part  22  and  Part  24 
of  the  FCC  rules,  call  (202)  418-0220. 
For  assistance  with  fees  in  other  radio 
services,  contact  the  Consumer 
Assistance  Branch,  Federal 
Communications  Commission. 
Gettysburg.  PA  17326.  (800)  322-1117. 

Incorporation  by  Reference 

Applicants  in  the  radio  services 
governed  by  Part  22  and  Part  24  of  FCC 
rules  may  incorporate  by  reference 
documents,  exhibits,  or  other  lengthy 
sho«vings  already  on  file  with  the  FOC 
if  the  information  previously  filed  is 
more  than  one  6W  by  11"  page  in 
length,  and  all  information  therein  is 
current  and  accurate  in  all  significant 
respects.  The  reference  must  be  attached 
as  an  exhibit.  The  reference  must 
contain  details  su^icient  to  locate  the 

!>reviously  filed  information  can  be 
ound  [e.g.  station  call  sign,  appli(»tion 
call  sign,  application  file  number  if  any. 
title  of  proceeding,  docket  number  and 
legal  citations,  exhibit  and  page 
references).  Items  that  request  numbers, 
alphabet  letters  (e.g.  "Y"  or  "N"  or  other 
short  answers  must  be  answered 
directly  without  reference  to  a  previous 
filing. 


Paperwork  Reduction  and  Privacy  Act 
Notice 

The  solicitation  of  personal 
information  requested  in  this  form  is 
authorized  by  the  Communications  Act 
of  1934,  as  amended.  The  FCC  will  use 
the  information  provided  in  this  form  to 
determine  whether  a  grant  of  the 
appUcation  would  serve  the  public 
interest.  In  reaching  that  determination, 
or  for  law  enforcement  purposes,  it  may 
become  necessary  to  refer  personal 
information  contained  in  this  form  to 
another  government  agency.  In  addition, 
all  information  provided  in  this  form 
will  be  available  for  public  inspection. 
If  information  requested  on  the  form  is 
not  provided,  processing  of  the 
application  may  be  delayed  or  the 
application  may  be  returned  pursuant  to 
FCC  rules.  Failure  to  obtain  prior  FCC 
approval  of  an  assignment  of 
authorization  or  transfer  of  control  as 
required  by  FCC  rules  may  result  in 
revocation  or  apparent  liability  for 
forfeiture. 

Public  reporting  burden  for  this 
collection  is  estimated  to  be  ??  to  ?? 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Federal 
Communications  Commission,  Office  of 
Managing  Director,  Washington,  D.C. 
20554,  and  to  the  Office  of  Information 
and  Regulatory  Affaire,  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Proiect  (3060-0319). 
Washington.  DC.  20503. 

The  foregoing  Notice  is  required  by 
the  Privacy  Act  of  1974,  P.L.  93-597, 
December  31. 1974,  5  U.S.C  552a(e)(3), 
and  the  Paperwork  Reduction  Act  of 
1980.  P.L.  96-511,  Section  3504(c)(3). 

Specific  Instructions  for  the  AppUcation 

Assignor  or  Transferor 

Items  T1-T8    These  items  identify 
the  licensee  that  is  applying  to  assign  its 
authorization  or  for  consent  to  a  transfer 
for  control.  The  information  provided 
must  match  the  licensee's  name,  address 
and  telephone  numbers  as  they  appear 
in  FCC  records,  unless  it  is  intended  to 
change  or  correct  this  information. 
These  items  must  be  completed. 

Items  T9-T16  These  items  identify 
the  contact  representative  (usually  the 
headquarters  office  of  a  large  licensee, 
the  law  firm  or  other  representative  of 
the  licensee  of  the  person  or  company 
that  prepared  or  submitted  the 
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fhi'lJv'ifiV'.r''  ^^"'f  °f  *«  ^^^"""^l-  ta        B-oadband cw     control  the  Ucensee  of  the 

the  event  there  IS  a  question  concemme  Narrowland CN      «..♦». .-     *■        i    »  j  •    .          ^       _ 

the  appUcation  the  FCC  will  attemSto  Cellular  Radiotelephone  Service ::    ^      auAonzations  hsted  m  items  T28-T32. 

communicate  with  the  contact  Paging  and  Radiotelephone  Service  ...    CD      These  items  must  be  completed. 

XTar""^"' '''"'''""'"'  SKr^StpHriS^'"..:::    S      ^ew  Licensee  WormaUon 

"  Rural  Radiotelephone  Service CR            hfmQTdi   Tah    xk»o„  j*-.^-   j     .t 

TypeofT^n^cUc  Bus,„^,  R.di.  s.„,c.  ,it  ™„^.             ^S^Z^^^^ST'^'^'^'' 

ItemTl?    This  item  indicates  806-«21/851-866     MHz,     conven-    GB      assignment  of  authorization  is  grafted, 

whether  the  application  is  for  tional.                          '                              The  information  provided  will  become 

assignment  of  authorization  or  consent  806-821/851-866  MHz,  trunked YB      the  licensee's  name,  address  and 

to  transfer  of  control.  This  item  must  be  896-901/935-940    MHz,    conven-    GU      telephone  numbers  of  record,  and  the 

completed.  ''°""'-,                                                     authorization  will  be  sent  to  this 

ItemTia    This  item  indicates  hew  9£SJ^^^?.vS:;lf J^      address.  This  item  must  be  completed 

the  assignment  or  transfer  of  control  is  ^^^°  *^'  P^"^  *y«»«™«  pS      ^^ly  jf  ^^e  licensee  name  and  other 

to  be  accompUshed.  This  item  must  be  Specializ^  MobiteR^dio information  will  be  different  from  that 

completed.  806-821/851-666     MHz,     conven-    GX      given  in  items  Tl-TB  after  the 

ItemTlQ    This  Item  indicates  tional.                                                         authorization  is  assigned. 

whether  the  assignment  of  authorization  806-821/851-866  MHz.  trunked  YX 

or  transfer  of  control  is  voluntary  or  896-901/935-940    MHz,    conven-    GR      Basic  Qualifications 

involuntary.  This  item  must  be  tional. 

completed.  896-901/935-940  MHz,  trunked YS          j  "'^  T49-T53    These  items  request 

Item  T20    This  item  indicates  ^^°  ^^^  Systems                                           indications  and  information  that  enable 

whether  or  not  the  application  is  for  a  Nationwide     Non-Commercial     10    NL      the  FCC  to  determine  whether  the 

pro/onma  Assignment  of  authorization  NatinnwrL     w«  ^            •  i      =    kto      ^^^'g"®®  "^  t^fere®  or  assignor  or 

or  t4isfer^f  control.  This  item  must  be  chZet       ^°"^"^«"='«'      ^    NS  .  transferror  is  disqualified  from  holding. 

"TP^'A^-     ^.                 .  Nationwide  Commercial  5  Channel      NC      TuZn1lZ'"^^^"""^%^-^^^ ^ 

ltemT21    This  item  indicates  Non-Nationwide        5        Channel    QT      f""io"za^on  because  of  misconduct, 

whether  or  not  local  or  state  Trunked.                                                  f*®'^^  T49-T51  must  be  answered  "N" 

authorization  is  required  for  the  Non-Nationwide  Data QD      '^  there  is  no  misconduct.  Item  T52  must 

assignment  of  authorization  or  transfer  Non-Nationwide  Public  Safety/Mu-    QM      be  answered  "N"  if  the  assignor  or 

of  conti-ol.  This  item  must  be  completed  »,  '"\1  Aid.                                                   transferor  and  the  assignee  or  U^nsferee 

.     .            t    fo,    u  Non-Nationwide  Other QO      applicant  is  not  a  party  in  any  pending 

Assignment  ot  block  j^^^  j^q    .^^^  column  of  the  table         matter  relevant  to  misconduct.  Item  T53 

Items  T22-T27    These  items  report  li^  the  data  on  which  each                         must  be  answered  "  Y"  if  the  applicant 

the  number  of  shares  of  stock  and  the  authorization  was  first  granted  to  the           is  not  subject  to  denial  of  federal 

classification  of  these  shares  (e.g.  assignor  or  transferor.  benefits  pursuant  to  the  Anti-Drug 

common  stock)  involved  in  a  transfer  of  Item  T31    This  column  of  the  table  Abuse  Act  of  1988  (21  U.S.C.  §  862).  If 

control  effected  by  the  transfer  of  stock.  indicates  how  the  assignor  of  transferor  the  answer  to  items  T49,  T50,  T51  or 

These  items  must  be  completed  only  for  obtained  the  authorization(s).  Use  the  T52  is  "Y"  or  if  the  answer  to  item  T53 

applications  involving  a  ti^nsfer  of  following  codes:  is  "N",  attach  as  an  exhibit  a  statement 

stock.  explaining  the  circumstances  and  why 

Authorization(s)  to  be  Assigned  or  Uncontested  Application  (no  corapet-    UA  the  applicant  believes  that  an  FCC  grant 

Transferred  ing  applications).  of  the  application  would  be  in  the 

—..,,,    ..       ...       .  Contested  Application  (competing  ap-  pubhc  interest  notwithstanding  the 

This  table  Identifies  the  plications)  actual  or  alleged  misconduct.  Use  T49A. 

authorizations)  to  be  assigned,  or  for  ^T^^Tf  "^"*'« *^"  T50A,  T51A,  T52A.  or  T53A  as  the  item 

which  contiol  of  the  hcensee  is  to  be  Random  Selection  , RS  numberfsl  for  siirh  Pvhihitc 

transferred.  At  least  one  row  of  tiiis  Competitive  Bidding CB  ^^Sl v 

table  must  be  completed.  Use  a  separate  Voluntary  Assignment  of  Authoriza-    VA  "'specnveiy. 

row  for  each  authorization.  Attach  invninnt^.™  aco; ..    f  a  .i.    ■        .»  Assignor  or  Transferor  Certification 

r,AAit:^^^i  ^     ■        f           r,   r  Involuntary  Assignment  of  Authoriza-    lA 

additionalcopiesof  page  2  if  necessary  ,ion 

to  list  more  authorizations.  Voluntarv  Transfer  of  Control                 VT          Items  T54-T57    In  order  for  tiie 

Item  T28    This  column  of  the  table  l^S^^llf^of^^tLl f7  f  PPl'^»>°"  »°  ^  acceptable  for  filing. 

lists  the  call  8ign(s)  of  tiieautiiorizations  u^„  t,-,    tu-       i            r.J      ,.,  the  assignor  or  tiansferor  must  sign  this 

to  be  assigned  or  transferred  "'        .    V^^*  column  of  the  table  certification  in  accordance  with  Part  1 

ItemT29    This  column  of  the  table  must  contain  the  name  of  the  Ucensee  of  the  FCC  rules, 

identifies  the  radio  servirp  nr  radio  exactly  as  it  currently  appears  in  the 

^r;^i^e  su^Sg^ryTr  each  °^«"«'  ^^  ^°^^^-  '*  '"^V  ^'^^'  ^"^  ^'^'^"^  °^  '^""^^^'"^  Certification 

authorization.  Use  the  following  two-  SlV.hlnop'/h  fA?  '^  *^a  T^  ^'          '^^^s  T56-T62    In  order  for  the 

letter  codes  designating  the  FCC  radio  ^^"n'^^g^  ^Z^S"  "^"'^^  ^°  "°*  application  to  be  acceptable  for  fihng. 

service,  or  radio  service  subcategory.  -^*''  "'"^  me  cnange.  ^^  assignee  or  tiansferee  must  sign  this 

Assignee  or  Transferee  certification  in  accordance  with  Part  1 

Commercial  Items  T33-T40    These  items  identify  of  the  FCC  rules. 

Personal  Conununications  Service  the  party  that  is  applying  to  become  or  biumg  code  stu-oi-m 
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FCC  490 


FEOCIUL  COMMUHrOTIONS  coiiia<io*> 

Application  for  Assignm«nt  of  Authorization 
or  Consant  to  Tranafar  of  Control  of  Ucanaaa 


ComnwrcMl  MotoMe  Radio  Services 
Rural  RedMetephone  Service 


FEEUMOnlir 


Fit  Number 

(TCCUmOMt) 


FILING  FEE 


(a)  Na  Tyo  CaM 


0)N* 


tetrmOmtmrmlw'Cattmm 


Wi 


lOu* 


FEE  Um  Only 


3 


ASSIGNOR  OR  TRANSFEROR 

Tl    Nama  of  Auignof  of  Tnmhm 

T2    voca  Taiaptwna  NumMr 
(            ) 

T4    Fax  TeiapAona  Nuirtwr 
(            ) 

T5    Ma*tg  StrMlAcMnMMPO  Box 

T6   cay 

T7     SMa 

TB    Zip  Coda 

T»    NanwofContKlRapMn^'      •-    i>aaw*anM«|m«TMMiMi) 

T10    Vote  TvtophofW  Numter 

(       ) 

T12    fm  rwrnphof^Hwrtm 

(      ) 

T13    lto*ng  Stwat  A<Mms  of  P  O  Bo» 

^y*  ctf 

T15    State 

T16    Zip  Code 

TYPE  OF  TRANSACTION 


T17 

Tti*  applcalian  ivquaati         |       )      AaajgnmaM  of  autAorutun      Conaanl  to  Transitf  of  Controt  of  Licenaea 

T1S 

Hon  «•«  aaavOTMiii  o«  kanalaf  tt  con»o(  be  accompiialied?      [       )      fata  or  oetar  >an»»i  or  assignment  of  stock 

gtm 

T19 

TiM8  sasignnwM  nt  auVioraaaon  or  nmttr  of  convei  e(  kce(«see  •      [       1      yokmlary    ^Mokmtaiy 

T20 

WMItiis»eat«o<bniiaaaMon>"entor»ai«Ms'o«oarttor?      [      I         X«       Ho 

T2t 

It  »>r  jf  01  (lata  amrtoroaaort  raquaed  tor  9m  assignment  or  translar  of  conftol?     [       ]         Ve«      No 
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ASSIGNMENT  OF  STOCK 

Stock 

Number  of  Shares 

CtassKcation 

Shares  to  be  transferred 

T22. 

T23. 

^ 

Shares  itsued  and  outstanding 

T24. 

725. 

Shares  authorind 

T26. 

727. 

AUTHORIZATION(S)  TO  BE  ASSIGNED  OR  TRANSFERRED                        "^ 

728. 
CalSign 

T2». 

Radto 

Senrica 

T30. 
Data  of 
Grant 

T31. 

How 

Obtained 

T32. 

Nanw  of  Licensee 

(as  appearing  In  FCC  Records) 

. 

ASSIGNEE  OR  TRANSFEREE 

T33.  Name  of  Assignee  or  Transferae 

734.  Voice  Telephone  Number 
(            ) 

T35.  Assumed  Name  Used  for  Doing  Business  or  aiy) 

736.  Fax  Telephone  Number 
(            ) 

T37.  Ma«ng  Street  Address  or  PC.  Box 

T3e    City 

T39.  State 

740   Zip  Coda 

NEW  LICENSEE  INFORMATION 

T41.  Legal  Name  of  Licensee 

742.  Voice  7elephone  Number 
(            ) 

T43.  Assumed  Name  Used  for  Doing  Business  («  wy) 

744.  Fax  7elephone  Number 
(            ) 

T45.  Mailing  Street  Address  or  P.O.  Box 

T46    City 

747.  Stole 

746    Zip  Code 
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BASIC  QUALIFICATIONS 


74*.         Hm  «m  tMtVW  or  transltror.  MsignM  or  fr»n««i<M.  or  my  party  to  Ma 
alstton  aM«»orBalion,  Koanaa  or  oortatruction  parn*  ravokad  or  had  any 
modffcaton  or  »w»awal  jo»  FCC  atatton  authoroanort.  teanaa,  eooatiucaon 
CorvNaaion? 


had  any  FCC 

for  an  MW. 

danM  by  ttta 


T90  Haa  ttta  aaaignor  or  Iranatoror.  aaalgnaa  or  tranaiaiaa.  or  any  party  to  tfite  appbcation,  or  any  party 
dmcay  or  Maw%  oorttrolng  »ta  aaaignor  or  tranafaror.  aaa«naa  or  iranalaraa.  or  any  party  to  ih* 
apptcaoon  mw  baan  convMad  o»  a  latony  by  any  ttato  or  ladaral  court? 


TS1  Haa  any  court  «na»y  adiudgad  Iha  aaaignor  pr  »analarof.  aaaignaa  or  tranatoraa.  or  any  party  to  Ma 

aopucaton.  or  any  paraon  dvactty  or  ndiracdy  cuntroMng  »m  aaa^nor  or  tranafaror,  aaaignaa  or 
kanatoraa.  or  any  party  to  th«  appiKabon.  guCy  of  uniawMy  monopotzlng  or  attampong  unlawtuty  to 
monopoUza  radio  oonwtoncaoon.  dwacBy  or  mdwactty.  Itiroogh  contnX  o«  n»nu(ac*jfa  or  aala  o»  radto 
ipptf^ttft,  axdusNa  Iraflic  arrangamant  or  any  o«>ar  maana  or  un(a»  mat)>oda  o*  compawion? 


TB2 


la  Vta  aaa«nor  or  franalaror,  aaalgnaa  or  tranatoraa.  or  any  party  to  ft»  appkcaton.  or  any  pwaon 
dmctfy  or  aidvacfly  controlmg  9f  aaaqnor  or  »ans«aror.  aaagnaa  or  tranatoraa.  or  any  party  to  Ma 
appkcabon,   currantty  a  party  n  any  pending  nwflar  ra^irad  to  In  tha  pracadlng  tmo  llania? 


T53  Do  ttta  aaaignor  or  Iranalaror  and  Iha  aaaignaa  or  Mnatetaa  aach  oartfy  ttiat  In  ttta  caia  of  an 
individual  appfccant  ha  or  aha  la  no«  aubfad  to  a  danial  of  Moral  bwtafHa  tttal  mctodaa  FCC  bancfta 
pursuant  to  Sacbon  5301  of  tha  AMhOnig  Aboaa  Ad  of  19M.  21  U  S.C  §  W2.  or.  to  ttta  caaa  ol  • 
oorporabon.  partnatshp  or  unncorporatod  aaaoaabon.  no  party  to  ttta  applicatton  la  aubiad  to  a  danM 
of  todarai  banaflto  tttat  «>ciuda«  FCC  banafka  purauant  to  tttat  aadtow? 


1       !•*     Mo 


1       !••     Ho 


1       !••     MO 


1       X««     Mo 


1      1-     MO 


ASSIGNOR  OR  TRANSFEROR  CERTIFICATION 


Tha  ASSKJNOf*  or  TIUNSfEROR  rapraaanls  that  Iha  aulhoriiattoo  w«  no*  ba  aaalgnad  or  that  control  o«  tha  ttcanaaa  win  not  ba 
tranafarrad  imlaaa  and  until  tha  conaant  o(  tha  Fada«al  Communteabooa  Cownnlaalon  haa  baan  gtvan:  that  al  axhWta  attachad 
or  i««arancad  harain  ara  a  matarial  part  hatMtf  and  ara  Incorporatad  haratn  aaVaaloUlnfulllnlhla  application:  and  that  aH 
atalamartt  mada  In  iNa  application  at*  tnia.  comptata  and  corract  to  tha  baat  of  Na  or  har  knowladga  and  baNaf. 


TM    Typad  Nanta  of  Paraon  Signng 


T55.  Tina 


TS8    Sqnalura 


TS7.  Oato 


ASSIGNEE  OR  TRANSFEREE  CERTIFICATION 


■Pia  ASSIGNEE  or  TRAMSFEREE  waNaa  any  Claim  to  tha  uaa  o(  any  particular  fraquancy  or  of  Iha  atocliomagnatle  spactrum  aa 
aoakwtthaiagMtatoevpowarofthaUnHadStataabacauaaofthapravlouauaaoHhaaama.tahatharbyllcanaaorothanwIaa.  Tha 
aaalgnaa  or  tianalaiaa  cartWaa  that  grant  of  thia  aaalgnwant  or  tranalar  ol  control  twouM  net  cauaa  tha  aaalgnaaa  orttanafaraa 
to  ba  In  trtolation  of  tha  apaetrwm  aggragatlon  llntit  In  47  CFR  Part  20.  Tha  undaralgnad.  IndhfWuaNy  and  for  tha  awlgnaa  or 
teanafaraa.harabycartifiaa  that  tha  atetarnanta  mada  haraln  ara  trua.cowip>ato  and  corract  to  tha  baat  of  Ma  or  hartowwiadga  and 

ballaf.  and  ara  mada  In  good  lalth. 


T58    Tha  aaaignaa  or  tranatoraa  ia  a  (an)    [    ]         '  JndMtdual        ynincorporatod  Aaaodabon        Partnarahip        gorporatton 


TM.  Typad  Nama  of  Paraon  Signing 


T60.  TlOa 


TS1    Signalura 


T52 


WILLFUL  FALSE  STATEKIENTS  MADE  ON  THIS  FORM  ARE  PUNISHABLE  BY  RNE  ANIVOR  IMPRISONMENT 
(USCoda.  TWa  18,  S«:tiofl  1001).  ANO«>R  REVOCATION  OF  ANY  STATION  LICENSE  OR  CONSTRUCTION 
PERMIT  (U.S.  Cod«.  TItto  47.  8«ctlon  S12(«M1t).  ANDOR  FORFBTURE  (U.S.  Cod«.  TW  47.  8«ctk>n  803). 
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Federal  Communications  Commission 
Information  and  Instructions 

Application  for  Mobile  Radio  Service 
Authorization  or  Rural  Radiotelephone 
Service  Authorization 

Introduction 

Form  FCC  600  is  a  multi-part  form 
comprising  a  main  form  and  several 
optional  schedules.  Each  application  or 
amendment  must  contain  one  and  only 
one  main  form  (pages  1  and  2).  but  may 
contain  as  few  or  as  many  of  the 
optional  schedules  as  necessary.  Some 
of  the  schedules  are  also  used  as 
attachments  to  Form  FCC  489. 

For  Assistance 

For  assistance  with  Form  FCX  600 
applications  for  radio  services  regulated 
under  Part  22  or  Part  24.  contact  the 
mobile  licensing  division  at  the  FCC, 
Washington  D.C  20554,  (202)  481-1350. 
For  assistance  with  Form  FCC  600 
applications  for  other  services,  contact 
Consumer  Assistance  Branch,  Federal 
Communications  Commission, 
Gettysburg.  PA  17325-7245,  (800)  322- 
1117  or  (717) 337-1212. 

Engjlish  to  Metric  Conversions 

The  following  English  to  Metric 
equivalents  should  be  used  to  convert 
heights  and  distances,  where  necessary: 
1  foot  =  0.3048  meters 
1  mile  s  1.6093  kilometers 

Applicable  Rules  and  Regulations 

Before  the  application  is  prepared, 
applicant  should  review  the  relevant 
part  of  the  FCC  rules  in  Title  47  of  the 
Code  of  Federal  Regulations.  Copies  of 
Title  47  may  be  purchased  from  the 
Superintendent  of  Docimients, 
Government  Printing  Office, 
Washington,  DC  20402.  FCC  rules 
generally  require  various  exhibits  to  be 
filed  with  an  application  in  addition  to 
the  information  requested  in  the 
application  form.  Applicants  should 
make  every  effort  to  file  complete 
applications.  Failure  to  do  so  can  result 
in  a  dismissal  or  return  of  the 
application  or  a  delay  in  processing  the 
application. 

Paper  Copies 

The  number  of  paper  copies  of  this 
application  required  to  be  filed  varies 
depending  on  the  radio  service.  Refer  to 
the  pertinent  part  of  the  FCC  rules  for 
specific  instructions. 

Microfiche  Copies  (Part  22  and  Part  24) 

Applications  on  Form  FCC  600  for 
authority  to  operate  facilities  in  the 
radio  services  governed  by  Part  22  or 
Part  24  of  the  FCC  rules  must  be  filed 


in  microfiche  form.  See  the  pertinent 
part  of  the  FCC  rules  to  determine  how 
this  requirement  applies.  If  microfiche 
is  required,  submit  three  microfiche 
(one  original  and  two  copies).  Each 
microfidie  must  be  a  copy  of  the  signed 
original.  Each  microfiche  copy  must  be 
a  148mm  x  105mm  negative  (clear 
transparent  characters  appearing  on  an 
opaque  background)  at  24X  to  27X 
reduction  for  microfiche  or  microfiche 
jackets.  One  of  the  microfiche  sets  must 
be  a  silver  halide  camera  master  or  a 
copy  made  on  silver  halide  film  such  as 
Kodak  Direct  Duplicating  Film.  The 
microfiche  must  be  placed  in  paper 
microfiche  envelopes  and  submitted  in 
a  5"  X  7.5"  envelope.  Row  "A"  (the  first 
row  for  page  images)  of  the  first 
microfiche  must  be  left  blank. 

Magnetic  Disks,  Electronic  Filing 

Applications  on  Form  FCC  600  for 
authority  to  operate  facilities  in  certain 
radio  services  may  be  filed  in  magnetic 
disk  fonn  or  through  electronic  data 
transmission.  See  the  pertinent  part  of 
the  FCC  rules  to  determine  whether  this 
provision  applies  and  the  requisite 
filing  details. 

For  applications  in  the  services 
governed  by  Part  22  or  Part  24  8Tthe 
FCC  rules,  each  filing  must  be  in  a 
separate  computer  file,  even  if  on  the 
same  disk.  Each  item  must  consist  of  the 
item  niunber  followed  by  >»  followed 
by  the  data,  followed  by  the  character 
sequence  <«  (followed  by  CRLF)  to 
mark  the  end  of  the  item  (e.g. 
7»>DC«<).  For  items  from  Schedules 
B  or  C,  use  bracketed,  comma  delimited 
integers  to  indicate  as  needed  the 
schedule  nim;iber,  FCC  location  number, 
FCC  anteima  number  and  FCC 
transmitter  number.  For  example,  if  the 
second  Schedule  C  in  a  filing  is  to  add 
a  location  number  15,  the  sequence 
Cl{2, 15)»>A«<  must  appear  in  the 
file.  For  another  example,  if  the  fourth 
Schedule  B  in  a  filing  is  to  add  a 
transmitter  number  3  to  operate  on 
152.24  MHz  using  antenna  2  at  location 
12,  the  sequences  B43(4, 12,  2, 
3)»>A«<  and  B44{4, 12.  2, 
3}»>152.24«<  must  appear  in  the  file. 
In  general,  attached  exhibits  use  the 
iteAi  number  to  which  they  refer  with  an 
"A"  suffix.  All  data  and  text  must  be  in 
ASCn  format. 

Processing  Fee 

A  processing  fee  may  be  required  with 
this  form.  To  determine  the  required  fee 
amount,  refer  to  Subpart  G  of  Part  1  of 
the  FCC's  rules  (47  CFR  Part  1,  Subpart 
G)  or  the  current  fee  fifing  guide  for  the 
radio  service  involved.  For  assistance 
with  fees  applicable  in  the  radio 
services  governed  by  Part  22  and  Part  24 


of  the  FCC  rules,  call  (202)  418-0220. 
For  assistance  with  fees  in  other  radio 
services,  contact  the  Consiuner 
Assistance  Branch.  Federal 
Communications  Commission, 
Gettysburg,  PA  17325-7245.  (800)  322- 
1117  or  (717)  337-1212. 

Incorporation  by  Reference  (Part  22  and 
Part  24) 

You  may  incorporate  by  reference 
docuiments,  exhibits,  or  other  lengthy 
showings  already  on  file  with  the  FCC 
only  if:  the  information  previously  filed 
is  more  than  one  BW  by  11"  page  in 
length,  and  all  information  therein  is 
current  and  accurate  in  all  significant 
respects;  the  reference  states  specifically 
where  the  previously  filed  information 
can  be  found  (i.e.,  station  call  sign  and 
application  file  number,  title  of 
proceeding,  docket  number  and  legal 
citations),  including  exhibit  and  page 
references.  Use  the  relevant  item 
number  followed  by  "A".  Items  that  call 
for  numbers,  or  which  can  be  answered 
"Y"  or  "N"  by  or  other  short  answers 
must  be  answered  directly  without 
reference  to  a  previous  filing. 

Current  Information 

Information  filed  with  the  FCC  must 
be  kept  current.  The  applicant  should 
notify  the  FCC  regarding  any  material 
change  in  the  facts  as  they  appear  in  the 
application.  See  47  CFR  1.65. 

Waiver  Requests 

Requests  for  waivers  must  contain  as 
an  exhibit  a  statement  of  reasons 
sufficient  to  justify  a  waiver.  A  separate 
request  with  the  required  shouang  must 
be  made  for  each  rule  waiver  desired, 
identifying  the  specific  rule  or  policy  for 
which  the  waiver  is  requested.  For 
waiver  requests  other  than  for  rules  in 
Part  22  and  Part  24,  there  may  be  a  fee 
requirement.  Refer  to  the  appropriate 
FCC  fee  filing  guide. 

Exhibits  (Part  22  and  Part  24) 

Each  docimient  required  to  be  filed  as  ' 
an  exhibit  should  be  current  as  of  the 
date  of  filing.  Each  page  of  each  exhibit 
must  be  identified  vdth  the  number  or 
letter  of  the  exhibit,  the  nimiber  of  the 
page  of  the  exhibit  and  the  total  number 
of  pages  of  the  exhibit.  If  material  is  to 
be  incorporated  by  reference,  see  the 
instruction  on  incorporation  by 
reference.  If  interference  studies  are 
required  by  rule,  attach  these  as  an 
exhibit.  If  this  application  is  a  request 
for  an  extension  of  time  to  complete 
construction,  then  attach  as  an  exhibit  a 
statement  explaining  how  failure  to 
complete  construction  was  beyond  the 
applicant's  control. 


UMI 


54572 


Federal  Register  /  Vol.  59,  No.  210  /  Tuesday,  November  1.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  210  /  Tuesday,  November  1,  1994  /  Notices  54573 


Paperwork  Reduction  and  Privacy  Act 
Notice 

The  solicitation  of  personal 
information  requested  in  this  form  is 
authorized  by  the  Communications  Act 
of  1934,  as  amended.  The  FCC  will  use 
the  information  provided  in  this  form  to 
determine  whether  grant  of  this 
application  is  in  the  public  interest.  In 
reaching  that  determination,  or  for  law 
enforcement  purposes,  it  may  become 
necessary  to  refer  personal  information 
contained  in  this  form  to  another 
government  agency.  In  addition,  all 
information  provided  in  this  form  will 
be  available  for  public  inspection.  If 
information  requested  on  the  form  is  not 
provided,  processing  of  the  application 
may  be  delayed  or  the  application  may 
be  returned  without  action  pursuant  to 
FCC  rules.  Your  response  is  required  to 
obtain  the  requested  authority. 

Public  reporting  burden  for  this 
collection  is  estimated  to  be  0.25  to  7 
hours  p>er  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Federal 
Communications  Commission,  Records 
Management  Branch,  Washington.  D.C. 
20554. 

The  foregoing  Notice  is  required  by 
the  Privacy  Act  of  1974,  P.L  93-597, 
December  31.  1974.  5  U.S.C  552a(e)(3). 
and  the  Paperwork  Reduction  Act  of 
1980,  P.L.  96-511.  Section  3504(c)(3). 

International  Registration  (Other  Than 
Part  22  and  Part  24) 

Notice:  As  a  signatory  party  to 
international  treaty  agreements,  the  FCC 
performs  certain  actions  regarding  the 
use  of  radio.  The  technical  details  of 
your  station  parameters  may  be  reported 
to  the  International 
Telecommunications  Union.  Geneva. 
Switzerland  and  to  coimtries  which 
border  on  or  are  in  close  proximity  to 
the  United  States.  This  information 
along  with  data  reported  by  other 
nations  will  be  used  to  protect  reported 
stations  and  aid  in  resolution  of 
interference  disputes  between  licensees 
in  different  countries. 

Certain  stations,  because  of  their 
geographic  location,  would  be  best 
protected  by  provision  of  additional 
information.  Speciflcally.  this  includes 
any  proposed  station  which  is  located  in 
the  region  north  of  Line  "A"  as  defined 
in  Section  1.955  of  FCC  rules,  or  in  the 
State  of  Alaska  east  of  Line  "C".  If  the 


desired  station  is  to  operate  in  the  806- 
821/851-866.  821-824/866-869.  896- 
901/935-940  MHz  bands,  please  consult 
the  applicable  rules  for  available 
frequencies  and  use  near  the  United 
States/Canada/Mexico  border. 

Note:  For  control  stations  meeting  the  20 
foot  criteria  that  require  greater  than  5  watts 
output  power/ERP  for  operations  in  regions 
north  of  Line  "A"  or  in  Alaska  east  of  Line 
"C".  complete  Schedule  E  items  E1-E8  and 
Schedule  G  items  G1-G6  and  08  as  LOG 
letter  A-F. 

For  your  convenience  and  ease  of 
determination,  a  list  of  all  States  and 
cotmties  within  those  States  above  line 
"A",  for  which  applicants  may  wish  to 
submit  additional  information,  has  been 
included  following  schedule  H 
instructions  and  designated  Appendix 
1.  In  addition,  a  new  form  labeled  Form 
600  Schedule  H  has  been  developed  for 
supplying  this  information.  Because  the 
operational  characteristics  for  the 
majority  of  Land  Mobile  stations  are 

3uite  similar,  submission  of  ail  of  the 
ata  requested  by  the  ITU  or  other 
nations  imposes  a  somewhat  heavier 
burden  on  applicants  than  would  seem 
necessary.  NOTE:  However,  the  form  in 
which  certain  information  is  provided, 
can  significantly  benefit  an  applicant.  In 
particular,  mobile  or  temporary  stations 
whose  area  of  operation  is  defined  in 
terms  of  a  kilometer  radius  of  specified 
geographical  coordinates  will  provide 
for  more  acciutite  protection  of  these 
stations  than  defining  their  area  of 
operation  by  some  other  means  (See 
Items  E9-E11  on  the  Form  600  Schedule 
E)  and  will  expedite  the  coordination 
process  where  it  is  necessary. 

Unless  advised  to  the  contrary,  the 
FCC  will  make  certain  assimiptions 
which  reflect  the  typical  station  in  these 
services.  Carefully  review  the  list  below 
with  respect  to  your  particular  situation. 
If  you  believe  that  these  assumptions 
would  leave  your  station  insufficiently 
protected,  provide  the  correct  data  on 
Form  600  Schedule  H  and  attach  it  with 
your  application.  If  you  do  not  provide 
the  actual  data  and  an  interference 
problem  arises  involving  another 
coimtry's  station,  your  station  will  be 
protected  only  to  the  limit  of  the  FCC's 
assumptions. 

The  following  station  parameters  will 
be  assumed  unless  otherwise  stated: 

1.  Antenna  Polarization.  All  stations 
will  be  reported  as  having  antennas 
with  vertical  polarization. 

2.  Antenna  Gain.  The  antenna  gain  for 
all  stations  will  be  assumed  to  be  6  dB. 

3.  Antenna  Azimuth  of  Main  Lobe. 
We  will  report  each  base  or  mobile  relay 
station  as  having  an  omnidirectional 

( J60  degrees)  azimuth.  We  will  assume 
that  each  control  station  associated  with 


a  mobile  relay  station  has  a  directional 
antenna  with  its  azimuth  of  maximiun 
radiation  directed  toward  the  mobile 
relay  station. 

4.  Beamwidth.  Where  an 
omnidirectional  anteima  is  assiuned, 
beamwidth  has  no  relevcmce,  and 
therefore,  no  assumed  value  will  be 
used.  For  control  stations  we  will 
assume  20  degrees. 

5.  Class  of  Operation  for  HF  Fixed 
Stations.  All  HF  Fixed  applicants  must 
file  Form  600  Schedule  H.  Therefore  no 
assumption  will  be  made. 

6.  Receiver  Information.  All  stations 
specified  on  the  same  application  form 
are  assimied  to  be  conununicating  with 
each  other  as  a  system.  Receivers  will  be 
assiuned  to  operate  at  the  same  location 
as  the  transmitter.  In  other  words,  we 
will  assume  that  the  receiver  site  for  a 
motile  station  transmission  is  the 
location  of  the  associated  base  station. 
The  receiver  site  for  a  base  station 
transmission  will  be  assiuned  to  be  the 
area  of  operation  of  the  associated 
mobile  stations.  For  a  control  station 
transmission,  the  location  of  the 
associated  mobile  relay  station  is  the 
location  of  the  receiver. 

7.  Control  stations  meeting  the  20  foot 
criteria  that  are  operating  in  the  region 
north  of  Line  "A"  or  in  Alaska  east  of 
Line  "C"  will  not  be  coordinated  with 
Canada  unless  Schedule  E  items  E1-E8 
and  Schedule  G  items  G1-G6  and  G8  are 
completed  as  LOC  letter  A-F.  The  ERP 
will  be  limited  to  5  watts  if  the  fixed 
location  is  not  provided  for  controls 
meeting  the  20  foot  criteria  operating  in 
these  areas. 

Frequency  Coordination 

All  applications  for  station 
authorizations  which  require  frequency 
coordination  in  accordance  ivith 
applicable  FCC  rules  and  any 
correspondence  relating  thereto,  must 
initially  be  submitted  to  the  certified 
frequency  coordinator  for  the  radio 
service  or  frequency  group  involved.  For 
frequency  coordination  fee  information, 
contact  the  appropriate  frequency 
coordinator  for  your  radio  service.  After 
the  completion  of  frequency 
coordination,  these  applications  shall  be 
forwarded  by  the  coordinator  to  the 
correct  address.  All  other  applications 
shall  be  filed  by  the  applicant  at  the 
correct  address  listed  on  the  most 
current  Public  Notice.  Applications 
should  be  filed  at  least  sixty  (60)  days 
prior  to  the  date  upon  which  the  radio 
facilities  are  requited  to  be  in  operation. 

List  of  Certified  Coordinators  (Other 
Than  Part  22  and  Part  24) 

See  the  most  ctirrent  Public  Notice  for 
correct  addresses  or  contact  Consumer 


Assistance  Branch,  Federal 
Communications  Commission, 
Gettysburg,  PA  17325-7245  (717)  337- 
1212  or  (800) 322-1117. 

Quiet  Zone 

The  quiet  zone  is  a  restricted  area  of 
operation  within  Virginia,  West 
Virginia,  and  Garrett  County,  Maryland 
in  the  vicinity  of  the  National  Radio 
Astronemy  Observatory.  Green  Bank. 
Pocahontas  County,  West  Virginia. 
Permanent  Stations  in  this  area  should 
be  checked  for  compliance  with 
-'applicable  Commission  rules.  If  the 
permanent  station,  including  control 
stations  meeting  the  20  foot  criteria,  is 
bounded  by  39°  15'N  on  the  north. 
78°  30'  W  on  the  east.  37°  30'  N  on  the 
south,  and  80°  30'  W  on  the  west,  the 
application  must  be  accompanied  by  a 
copy  of  the  clearance  obtained  from  the 
National  Radio  Astronomy  Observatory. 
The  request  for  clearance  must  be  stent 
to:  National  Radio  Astronomy 
Observatory,  P.O.  Box  2,  Green  Bank, 
West  Virginia  24944. 

Specific  Instructions  for  the  Main  Form 

Applicant 

Items  1-8    These  items  identify  the 
applicant.  If  an  authorization  is  granted, 
the  information  provided  will  become 
the  licensee's  name,  address  and 
telephone  nimibers  of  record,  and  the 
authorization  will  be  sent  to  this 
address.  Applicants  must  provide  a 
ciurent  and  valid  mailing  address  in  the 
United  States,  and  this  address  must  be 
that  of  the  applicant,  not  the  address  of 
the  radio  equipment  supplier,  service 
shop  or  of  any  other  third  party.  Failure 
to  respond  to  FCC  correspondence  sent 
to  the  address  of  record  may  result  in 
dismissal  of  an  application,  liability  for 
forfeiture  or  revocation  of  an 
authorization. 

Items  9-16    These  items  identify  the 
contact  representative  (usually  the 
headquarters  office  of  a  large  applicant, 
the  law  firm  or  other  representative  of 
the  applicant,  or  the  person  or  company 
that  prepared  or  submitted  the 
application  on  behalf  of  the  applicant). 
In  the  event  there  is  a  question 
concerning  the  application,  the  FCC  will 
attempt  to  communicate  with  the 
contact  representative  first. 

Classification  of  Filing 

Item  1 7    Indicates  whether  the  filing 
is  Intended  as  an  application  qr  an 
amendment  to  a  previously  filed 
application.  If  "N"  is  indicated,  the  FCC 
will  assign  a  new  file  number  to  the 
filing.  If  "A"  is  indicated,  the  FCC  will 
attempt  to  associate  the  filing  with  a 
pending  application  described  by  Item 
21. 


Item  18    Indicates  whether  the 
applicant  believes  that  the  FCC  should 
classify  the  filing,  for  purposes  of 
compUance  with  Section  309  of  the 
Communications  Act  of  1934,  as 
amended,  as  an  application  for  a  minor 
change  to  an  existing  station,  if  the 
filing  is  an  application,  or  as  a  minor 
amendment,  if  the  filing  is  an 
amendment.  For  private  radio  services 
to  which  Section  309  does  not  apply, 
this  item  should  be  marked  "D".  For 
commercial  mobile  services,  which  are 
subject  to  Section  309,  this  item  must  be 
marked  either  "Y"  or  "N".  If  this  item 
is  marked  "Y",  Uie  FCC  will  not  list  the 
filing  in  a  PubHc  Notice  unless  during 
processing  the  FCC  subsequently 
determines  that  the  filing  should  not  be 
classified  as  minor.  If  this  item  is 
marked  "N"  and  the  filing  appears  to  be 
acceptable  for  filing,  the  FCC  will  list 
the  filing  in  a  Public  Notice  as 
acceptable  for  filing  prior  to  actually 
classifying  it  during  processing. 

Item  19    This  item  indicates  whether 
the  filing  proposes  an  initial  facility, 
modification  of  an  existing  facility  or 
renewal  of  an  existing  station,  for  the 
purposes  of  classification  in  regard  to 
eligibility  for  inclusion  in  competitive 
bidding  procedures.  In  the  event  that 
the  filing  is  or  becomes  mutually 
exclusive  with  one  or  more  other  filings, 
the  indication  given  here  assists  the  FCC 
in  determining  what  method  will  be 
used  to  select  which  filing(s)  to  grant. 
This  item  does  not  have  to  be  completed 
for  minor  applications  or  amendments. 

Item  20    If  the  filing  is  related  to  an 
existing  station,  this  item  must  be 
completed.  The  information  requested 
in  this  item  (call  sign)  identifies  the 
existing  station  to  which  the  filing  is 
relevant. 

Item  21    If  the  filing  is  an 
amendment  to  a  previously-filed 
.  application,  this  item  must  be 
completed.  The  information  requested 
in  this  item  identifies  the  previously- 
filed  appUcation. 

Nature  of  Service 

Item  22    This  item  indicates  whether 
the  applicant  is  applying  for 
authorization  to  provide  or  use 
commercial  mobile  radio  service, 
private  mobile  service,  both  commercial 
and  private  mobile  service,  or  fixed 
service  (such  as  Rural  Radiotelephone 
Service,  including  BETRS,  but  not 
including  fixed  stations  that  are 
incidental  to  provision  of  mobile 
service).  If  the  answer  is  "both",  attach 
as  an  exhibit  a  description  of  the 
proposed  service  that  explains  why  the 
applicant  believes  that  a  portion  of  the 
service  to  be  provided  should  be 
classified  as  a  private  mobile  service. 


Use  22A  as  the  item  number  for  the 
exhibit. 

Items  23-25    These  items  request 
information  that  the  FCC  could  use  to 
determine  whether  a  proposed  service  is 
a  commercial  mobile  radio  service  or  a 
private  radio  service  imder  Section  332 
of  the  Communications  Act  of  1934.  as 
amended.  Item  23  must  be  answered 
"P"  if  the  proposed  service  is  to  be 
made  available  to  the  public  or  to  such 
classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial 
portion  of  the  public,  "E"  if  the  service 
is  to  be  made  available  to  eligible  users 
other  than  the  applicant,  but  not 
constituting  a  substantial  portion  of  the 
public,  or  "I"  if  the  service  will  be 
available  only  to  the  applicant  and  its 
employees.  Item  24  must  be  marked  "P" 
if  the  service  is  to  be  provided  for  profit, 
i.e.  with  the  intent  of  receiving 
compensation  or  monetary  gain. 
Otherwise,  Item  24  must  be  marked 
"N".  Item  25  must  be  marked  "Y"  if  the 
applicant  proposes  to  provide 
intercoiuected  service  as  defined  in 
§20.3  of  the  FCC  rules.  Otherwise,  Item 
25  must  be  marked  "N". 

Item  26    This  item  requests  a  two- 
letter  code  designating  the  FCC  radio 
service,  or  radio  service  sub-category,  in 
which  the  applicant  requests 
authorization  and  to  which  any 
requested  chaimels  are  allocated.  The 
codes  are  as  follows: 

Commercial 

Personal  Communications  Service 

Broadband .. CW 

Narrowband  CN 

Cellular  Radiotelephone  Service CL 

Paging  and  Radiotelephone  Service  ...    CD 
Air-ground  Radiotelephone  Service  ...    CG 

Offshore  Radiotelephone  Service CO 

Rural  Radiotelephone  Service CR 

Specialized  Mobile  Radio 
806-821/851-866     MHz.     conven-    GX 
tional. 

806-821/851-866  MHz.  trunked  YX. 

896-901/935-940     MHz,     conven-    GR 
tional. 

896-901/935-940  MHz.  trunked YS 

220  MHz  Systems 
Nationwide     Non-Commercial     10    NL 

Channel. 
Nationwide      Non-Commercial      5    NS 

Channel. 
Nationwide  Commercial  5  Channel      NC 
Non-Nationwide         5         Channel    QT 
Trunked. 

Non-Nationwide  Data QD 

Non-Nationwide  Public  Safety/Mu-    QM 
tual  Aid. 

Non-Nationwide  Other „ QO 

Industrial 

Business  Radio  Service 
806-821/851-866     MHz.     conven-    GB 
tional. 

806-821/851-866  MHz,  trunked  YB 

896-901/935-940     MHz.     conven-    GU 
tional. 


UMI 
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896-001/035-040  MHx.  tzunkad YU 

92»-«30  MHz  pagliig  tystMU  GS 

CJuMT   >...M.>*..»*MM ..••.. to 

Induttrid   MnricM.   except   BusinaM 
fUdk)  S«rvic* 
80S-a2l/S51-«6«     MHz.     convro-    GO 

tiooaL 

8Q6-S21/851-«e«  MHz.  tninked  YO 

89«-Wl/«3S-a40     MHz.     conven-    Gl 

tionaL 

80S-M1/935-040  MHz.  tninkml  YI 

Odiar 

Poraat  Products  Radio  Sarvioa IF 

Petroleum  Radio  Service IP 

Special  Induitrial  Radio  Service IS 

Telephone       Maintenance      Radio    IT 

Service. 
Film  and  Video  Production  Radio    IV 

Service. 

Power  Radio  Service  - IW 

Manufacturer*  Radio  Service DC 

Relay  Preee  Radio  Service lY 

Land  Tranaportatioo 
Land  Tranaportatioo  aetvicee 
806-82  l/asi-sas     MHz.     conven-    GO 

tionaL 

806-821/851-866  MHz,  tiunked  YO 

896-401/935-040     MHz.     conven-    GI 

tional. 

896-901/935-940  MHz.  trunked  YI 

Other 
Autooiobile  Emergency  Radio  Serv-    LA 

ice. 

Railroad  Radio  Service LR 

Taxicab  Radio  Service „ LX 

Interurban  Paaaenger  Radio  Service      LI 
Interurban  Property  Radio  Service  ..    LJ 

Urban  Paaaenger  Radio  Service LU 

Urben  Property  Radio  Service  LV 

Public  Safety 
National  Plan 
821-824/866-869     MHz,     conven-    CF 

tional. 

821-824/866-869  MHz.  trunked  YF 

Public  Safety  services 

806-821/851-866     MHz,     conven-     GP 

tional. 

806-821/851-866  MHz.  trunked YP 

896-901/935-040     MHz.     conven-    GA 

tional. 

806-901/93^-040  MHz.  trunked YA 

Other 

Fire  Radio  Service PP 

Highway  Maintenance  Radio  Serv-    PH 

ice. 
Local  Government  Radio  Service  ....    PL 
Emergency  Medical  Radio  Service  ..    PM 

Police  Radio  Service  PP 

Forestry  Conservation  Radio  Serv-    PO 

ice. 
Special  Emergency 

Special  Enwrgency  Radio  Service  ...    PS 
Other 

Low  Power  Auxiliary  Broadcast LP 

Remote  Pickup  Auxiliary  Broadcast     RP 
Radiolocation  Radio  Service RS 

Item  27    This  item  requests  a  two- 
letter  code  indicating  the  type  of 
operation  proposed.  This  item  must  be 
completed  for  radio  services  governed 
by  Part  22.  It  may  be  omitted  for 
applications  in  till  oUier  services.  The 
codes  are  as  follows: 


Une-way  paging  OP 


Response  paging RP 

Two-way  nwbile  telephone  ._.._.........  TT 

Two-way  mobile  data  ~..~. TD 

Two-way  mobile  telephone,  data  k.  TB 
images. 

T%vo-way  mobile  communications TC 

Dispatch DP 

Rural  radiotelephone,  conventional  ...  RR 

Rural  radiotelephone.  BETRS  RB 

Air-ground  radiotelephooa .^«......  AR 

Point-to-point  ..............^_  PP 

Point-to-muiUpoint  .^.^.^,^^...^...^....  PM 

Other NS 

Environmental  Policy 

Item  26    This  item  is  required  for 
compliance  with  the  National 
Environmental  PoUcy  Act  of  1969,  as 
amended.  42  U.S.C  4321-4335.  See  also 
Part  1.  Subpart  I  of  the  FCX:  rules  (47 
cm  1.1301-1.1319).  This  item  must  be 
answered,  either  "Y"  or  "N".  Answer 
"Y"  if  an  FCC  grant  of  the  proposed 
facility  may  have  a  significant 
environmental  effect  as  defined  in 
§  1.1307  of  the  FCC  rules  and  attach  an 
exhibit  with  the  required  environmental 
assessment.  Use  28A  as  the  item  number 
for  this  attachment.  Examples  of 
facilities  that  may  have  a  significant 
effect  on  the  environment  include: 

•  An  antenna  structure  located  in  a 
residential  area  (as  defined  by  . 
applicable  zoning  laws)  whidi  will 
utilize  high  intensity  aviation 
obstruction  lighting 

•  A  facility  located  in  an  officially 
designated  wilderness  area,  wildliiiB 
preserve  or  floodplain 

•  A  facility  that  affects  a  site 
significant  in  American  history 

•  A  facility,  the  construction  of  which 
involves  extensive  changes  in  suHisce 
features 

Alien  Ownership 

Items  29-33    These  items  request 
indications  and  information  that  etuible 
the  FCC  to  determine  whether  or  not  an 
applicant  is  eligible  under  Section  310 
of  the  Communications  Act  of  1934.  as 
amended,  to  hold  a  station  license.  Iton 
29  must  be  answered,  either  "Y"  or  "N". 
Items  30-33  must  be  answered  on 
applications  for  authority  to  provide 
commercial  mobile  service,  but  may  be 
omitted  on  other  applications.  The  FCC 
can  not  grant  an  authorization  to  a 
foreign  government  or  the  representative 
of  a  foreign  government.  Therefore,  if 
the  true  and  correct  answer  to  Item  29 
is  "Y",  the  applicant  is  not  eligible  for 
a  license  and  the  FCC  %vill  dismiss  the 
application,  if  filed,  without  further 
consideration.  Likewise,  the  FCC  can 
not  grant  an  authorization  to  provide 
commercial  mobile  radio  service  to  any 
applicant  for  which  the  true  and  correct 
answer  to  Item  30.  31  or  32  is  "Y".  If 
the  answer  to  Item  33  is  "Y"  and  the 


application  is  for  authorization  to 
provide  commercial  mobile  radio 
service,  attach  an  exhibit  explaining  the 
nature  and  extent  of  any  foreign 
ownership  or  control.  Use  33A  as  the 
item  number  for  this  exhibit. 

Basic  Qualifications 

Rems  34-38    These  items  request 
indications  and  information  that  enable 
the  POC  to  determine  whether  an 
applicant  is  disqualified  from  holding 
an  FCC  authorization  because  of 
misconduct.  Items  34-36  must  be 
answered  "N"  if  there  is  no  misconduct 
Item  37  must  be  answered  "N"  if  the 
applicant  is  not  a  party  in  any  pending 
matter  relevant  to  misconduct.  Item  38 
must  be  answered  "Y"  if  the  applicant 
is  not  subject  to  denial  of  federal 
benefits  pursuant  to  the  Anti-Drug 
Abuse  Act  of  1988  (21  U.S.C.  $862).  If 
the  answer  to  Items  34. 35.  36  or  37  is 
"Y"  or  if  the  answer  to  item  38  is  "N", 
attach  as  an  exhibit  a  statement 
explaining  the  circtunstances  and  why 
the  applicant  believes  that  an  FCC  grant 
of  the  application  would  be  in  the 
public  interest  notwithstanding  the 
actual  or  alleged  misconduct.  Use  34A. 
35A.  36A.  37A  or  38A  as  the  item 
niunber(s)  for  such  exhibits.  \ 

^respectively.  j 

Certification 

Items  39-43    These  items  must  be 
completed.  To  be  acceptable  for  filing, 
applications  and  amendments  must  be 
si^ed  in  accordance  with  Part  1  of  the 
FCC  rules.  The  signer  must  be  a  person 
authorized  to  sign  the  application.  Paper 
originals  of  applications  must  bear  an 
original  signature.  Neither  rubber- 
stamped  nor  photocopied  signatures  are 
acceptable. 

The  Schedules 

The  purposes  of  the  schedules  are  as 
follows: 

Schedule  A 

One  Schedule  A  is  required  for  each 
application  or  amendment  in  the  radio 
services  governed  by  Part  22  or  Part  24 
of  FCC  rules.  These  services  are  the 
Personal  Communications  Service,  the 
Cellular  Radiotelephone  Service,  the 
Paging  and  Radiotelephone  Service,  the 
Rural  Radiotelephtme  Service,  the 
Ofbhore  Radiotelephone  Service  and 
the  Air-groimd  Radiotelephone  Service. 
Schedule  A  indicates  the  purpose  of  the 
filing.  It  is  the  only  schedule  needed  for 
initial  systems  where  no  site  specific 
data  is  being  submitted,  and  for  requests 
for  extension  of  time  to  construct 
facilities.  Schedule  A  must  not  be  filed 
with  Schedules  D  or  E. 


Schedules 

Schedule  B  is  used  when  site-specific 
data  is  required  for  applications, 
amendments  or  notifications  involving 
individual  channel  assignments,  in  the 
radio  services  for  which  Schedule  A  is 
required.  At  least  one  Schedule  B  must 
be  filed  for  each  location  for  which  data 
is  required.  Schedule  B  provides 
location  data,  information  concerning 
proximity  to  market  boundaries, 
technical  information  concerning  the 
antennas  and  transmitters  at  the 
particular  location,  radial  power  and 
antenna  height  data,  and  information 
about  points  of  commimication  for 
transmitters  at  the  particidar  location. 
Each  Schedule  B  can  hold  data  for 
multiple  antennas  at  one  location  by 
using  additional  copies  of  page  2.  For 
each  anteima,  Schedule  B  can  hold  data 
for  up  to  foiu:  transmitters  and/or 
channels.  Additional  Schedule  Bs  may 
be  filed  for  the  same  location  or  antenna 
if  necessary. 

Schedule  C 

Schedule  C  is  used  when  site-specific 
data  is  required  for  applications, 
amendments  or  notifications  in  the 
radio  services  for  which  Schedule  A  is 
required  and  for  which  spectrum  is 
assigned  in  channel  blocks.  One 
Schedule  C  must  be  filed  for  each 
location  for  which  data  is  required. 
Schedule  C  provides  location  data, 
technical  parameters  of  the  facility  at 
the  particular  location,  radial  power  and 
antenna  height  data. 

Schedide  D 

Schedule  D  is  required  for 
applications  and  amendments  in  all 
radio  services  for  which  Form  FCC  600 
may  be  used,  except  those  for  which 
Schedule  A  is  required.  It  provides 
additional  administrative  data  for 
stations  in  these  services. 

Schedule  E 

Schedule  E  is  required  for 
applications  and  amendments  in  all 
radio  services  for  which  Form  FCC  600 
may  be  used,  except  those  for  which 
Schedule  A  is  required.  It  provides 
station  location  data  for  stations  in  these 
services. 

Schedule  F 

Schedule  F  is  required  when 
permanent  location  data  is  submitted  on 
Schedule  B,  C  or  E.  However,  in  some 
services  (e.g.  PCS),  applicants  may  need 
to  obtain  antenna  clearance 
independent  of  the  system  authorization 
by  filing  Form  FCC  854.  See  the 
pertinent  part(s)  of  the  FCC  rules. 
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Schedule  G 

Schedule  G  is  required  for 
applications  and  amendments  in  all 
radio  services  for  which  Form  FCC  600 
may  be  used,  except  those  for  which 
Schedule  A  is  required.  It  provides 
technical  data  for  stations  in  these 
services.  The  reverse  side  of  Schedule  G 
provides  for  additional  frequencies. 
Additional  Schedule  CJs  may  be  filed  if 
necessary. 

Schedule  H 

Schedule  H  is  required  for 
applications  and  amendments  in  the 
Remote  Pickup  Broadcast  Auxiliary 
Radio  Service  for  permanent  location 
stations  and  for  land  mobile  stations 
operating  on  frequencies  lower  than 
27.5  MHz.  Failure  to  include  this 
schedule  when  required  will  result  in 
the  return  of  the  application  without 
further  action.  Land  mobile  stations 
located  near  international  borders  that 
seek  protection  from  interference  should 
complete  Schedule  H. 

Schedules  Required  (Other  Than  Part  22 
and  Part  24) 

If  the  application  to  be  submitted 
includes  fixed  or  permanent  location 
stations  (A-F),  complete  the  Main  Form. 
Schedule  D.  Schedule  E.  Schedule  F 
and  Schedule  G.  Schedule  H  must  also 
be  completed  for  fixed  location  stations 
proposed  in  the  Remote  Pickup 
Broadcast  AuxiUary  Radio  Service. 

If  the  application  to  be  submitted 
includes  only  control  stations  meeting 
the  20  foot  criteria,  mobile,  temporary  or 
itinerant  locations  (G-Z),  complete 
Form  600  Main  Form,  Schedule  D. 
Schedule  E  and  Schedule  G. 

Schedule  H  must  also  be  completed 
for  all  stations  proposing  to  operate  on 
frequencies  below  27.5  MHz. 

Note:  The  Main  Form  and  applicable 
schedules  should  be  submitted  as  one 
package,  stapled  in  the  upper  left  comer.  The 
Main  Form  should  be  first  with  the  following 
schedules  in  alphabetical  order. 

Specific  Instructions  for  Schedule  A 
Administrative  Infonnation 

Purpose  of  Filing 

Item  Al    This  item  states  the 
purpose(s)  for  the  filing.  Enter  one  or 
more  letters  corresponding  to  the  listed 
purposes.  If  none  of  the  listed  purposes 
correctly  describe  the  reason  for  the 
filing,  or  if  the  filing  requests  a  waiver 
of  one  or  more  FCC  rules  or  an 
extension  of  time  to  construct  facilities, 
attach  as  an  exhibit  a  narrative 
description  of  the  purpose, 
circumstances  and/or  waiver  request 
including  required  justification.  Use 
Al  A  as  the  item  niunber  for  this  exhibit. 


Market/Channel  Block 

Item  A2    This  item  must  be  answered 
only  if  the  filing  is  for  an  authorization 
in  one  of  the  radio  services  that  is 
licensed  on  a  geographic  Ucensing  area 
or  "market"  basis  (e.g.  Cellular  Radio 
Service).  It  identifies  the  market  to 
which  the  filing  pertains.  The  market 
designators  are  listed  in  FCC  Public 
Notices  or  in  the  FCC  Record.  This  item 
should  not  be  answered  for  filings  in 
radio  services  licensed  on  a  station-by- 
station  basis. 

Item  A3    This  item  must  be  answered 
only  if  the  filing  is  for  an  authorization 
in  one  of  the  radio  services  for  which 
spectrum  is  assigned  in  channel  blocks. 
For  filings  in  the  Cellular  Radio  Service, 
the  answer  to  this  item  is  either  "A"  or 
"B".  For  filings  in  the  Air-ground 
Radiotelephone  Service  (commercial 
aviation),  the  answer  to  tiiis  item  is 
"C-"  followed  by  a  niunber  between  1 
and  29  (e.g.  C-17).  This  item  should  not 
be  answered  for  filings  in  radio  services 
in  which  channels  are  individually 
assigned. 

Item  A4    This  item  must  be  answered 
only  if  the  filing  is  for  an  authorization 
in  one  of  the  radio  services  that  is 
licensed  on  a  geographic  Ucensing  area 
or  "market"  basis  and  the  maricet  has 
been  subdivided. 

Item  AS    This  item  must  be  answered 
only  if  the  fiUng  is  for  an  authoriaation 
in  one  of  the  radio  services  that  is 
licensed  on  a  geographic  Ucensing  area 
or  "market"  basis  (e.g.  CeUular  Radio 
Service).  In  addition  to  item  A2.  it 
identifies  the  market  to  which  the  filing 
pertainsrThe  market  names  are  Usted  in 
FCC  Public  NoUces  or  in  the  FCC 
Record.  This  item  should  not  be 
answered  for  filings  in  radio  services 
licensed  on  a  station  by  station  basis. 

Control  Points 

Items  A6-A9    These  items  provide 
the  location(s)  of  the  station  or  system 
control  points,  and  the  telephone 
numbers)  where  a  person  responsible 
for  operation  of  the  station  or  system 
could  be  reached,  if  necessary.  These 
items  must  be  answered  only  for  new 
systems  or  stations  and  when  a  control 
point  is  to  be  added,  deleted  or 
modified.  These  items  do  not  have  to  be 
answered  for  broadcast  subcarrier 
paging  (i.e.  if  the  answer  to  item  Al  is 
"O").  If  a  control  point  modification  is 
the  only  purpose  of  the  filing,  answer 
item  Al  "S"  and  file  Schedule  A  as  an 
attachment  to  Form  FCC  489.  rather 
than  Form  FCC  600.  To  move  an 
existing  control  point  or  change  a 
telephone  number,  delete  the  old 
information  and  add  the  new. 
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Facilities  not  Constructed 

Items  A10-A12    These  items  must  be 
completed  only  in  connection  with  (1) 
filings  that  request  an  extension  of  time 
to  construct  specific  fscilities  in  services 
where  locations  are  individ«ially  subject 
to  a  construction  period  requirement, 
and  the  rest  of  the  station  or  system  has 
been  ccwapleted;  (2)  notifications,  using 
Schedule  A  as  an  attachment,  reporting 
that  a  system  has  been  partially 
constructed.  In  some  cases  where  more 
than  one  antenna  or  transmitter  is 
authorized  at  a  location,  and  some  but 
not  all  of  the  fncilities  have  been 
constructed,  it  may  be  necessary  to 
further  distinguish  the  imconstructed 
fiKilities  by  channel.  If  so,  indicate  the 
afiiected  channels  in  an  exhibit,  using 
item  number  AlOA. 

Specific  Instructions  for  Schedule  B 
Technical  Data — Individual  Channel 
Assignment 

Location 

Item  Bl    This  item  indicates  what 
action  the  filer  wants  the  FCC  to  take  in 
the  database  with  regard  to  the  location 
specified  in  items  B2-B10.  If  the  filing 
is  for  a  new  station  or  system  or  for  a 
new  location  in  an  existing  system  or 
station  (i.e.  the  location  does  not  already 
exist  on  any  channel  in  the  authorized 
system  or  station  or  in  a  pending 
application  for  the  same  system  or 
station),  the  answer  is  this  item  is  "A". 
If  the  location  is  an  existing  location  in 
the  authorized  system  or  station  or  a 
location  proposed  in  a  pending 
application  for  the  same  system  or 
station,  and  the  licensee  has  abandoned 
or  intends  to  abandon  the  location 
completely,  the  answer  to  this  item  is 
"D".  (Also  see  the  instruction  for  items 
B11-B14  below.)  In  all  other  cases,  the 
answer  to  this  item  is  "M".  If  the  filer 
answers  this  item  "A"  and  the  TCC 
computer  finds  an  exact  match  for  the 
location  within  the  system  or  station, 
the  Schedule  B  will  be  processed  as  if 
this  item  had  been  answered  "M".  If  the 
filer  answers  this  item  "M"  and  the  FCC 
computer  cannot  find  an  exact  match  for 
the  specified  location  within  the  system 
or  station,  the  Schedule  B  will  be 
processed  as  if  this  item  had  been 
answered  "A".  If  the  filer  answers  this 
item  "D"  and  the  FCC  computer  cannot 
find  an  exact  match  for  the  specified 
location  mthin  the  system  or  station, 
the  Schedule  B  will  not  be  processed. 

ltemB2    This  item  is  the  FCC 
assigned  location  number  for  an  existing 
location,  or  for  a  new  location,  a  letter 
(e.g.  A,  B,  C  etc).  In  either  case,  this  item 
is  used  as  the  key  to  identify  the 
location  on  Schedule  F  (if  Schedule  F  is 
filed). 


Items  B3-B6    These  items  identify 
the  location  by  its  address  or,  if  there  is 
no  address,  by  a  brief  description  of  the 
location  such  as  a  distance  and 
direction  from  known  landmarks  (e.g. 
"5  km  south  of  Anytown.  US"). 

Items  B7.  B6.  B9  and  BIO    These 
items  are  the  geographic  coordinates  of 
the  location.  Items  B7  and  B8  are  the 
North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datum  of  1927.  Items  B7  and 
B8  are  required.  Items  B9  and  BlO  are 
the  North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datum  of  1983.  Items  B9  and 
BIO  are  optional,  but  may  assist 
processing  of  the  Schedule  B. 

Items  B11-B14    These  items  key  to 
location  data  in  the  database  that  is  to 
be  replaced  by  the  data  in  items  B3- 
BlO.  The  filer  should  complete  these 
items  only  if  (1)  correcting  geographical 
coordinates  or  (2)  relocating  all  facilities 
at  the  location  indicated  by  these  items 
to  the  location  specified  in  items  B3- 
BlO.  The  filer  must  not  complete  these 
items  if  the  intent  is  to  relocate  some, 
but  not  all.  of  the  facilities  at  a 
particular  location.  (In  such  a  case,  the 
filer  must  submit  two  Schedule  Bs  with 
the  filing— one  to  delete  the  facilities  at 
the  previous  location  and  another  to  add 
those  facilities  at  the  new  location.) 

Supplementary  Location  Information 

Item  BIS    This  item  is  optional  and 
concerns  broximity  of  the  location  to 
Canada.  If  the  filer  does  not  know 
whether  the  location  is  North  of  Line  A 
or  East  of  Line  C,  this  item  should  be 
left  blank.  If  the  filer  answers  "A"  or 
"C"  (and  this  appears  to  be  plausibly 
correct),  the  FCC  will  initiate  applicable 
coordination  procedures  with  ue 
Government  of  Canada.  In  the  event  the 
filer  needs  to  submit  additional  .^ 

information  regarding  coordination  of  a 
channel  assignment  with  the 
Government  of  Canada,  this  should  be 
attached  as  an  exhibit,  using  item 
number  B15A. 

Item  Bl6    This  item  is  optional  and 
concerns  proximity  of  the  location  to 
Mexico.  If  the  filer  does  not  know 
whether  the  location  within  200 
kilometers  (124  miles)  of  the  U.S.- 
Mexico border,  this  item  should  be  left 
blank.  If  the  filer  answers  "Y"  (and  this 
appears  to  be  plausibly  correct),  the  FCC 
will  initiate  applicable  coordination 
procedures  with  the  Government  of 
Mexico.  In  the  event  the  filer  needs  to 
submit  additional  information  regarding 
coordination  of  a  channel  assignment 
with  the  Government  of  Mexico,  this 
should  be  attached  as  an  exhibit,  using 
item  number  B16A. 


Items  Bl  7-Bl  9    These  items  must  be 
completed  only  for  filings  in  the 
narrowband  Personal  Communications 
Service  (other  than  nationwide  and 
response  chaiwel  related  filings). 

Antenna 

Item  B20    This  item  indicates  what 
action  the  filer  wants  the  FCC  to  take  in 
the  database  with  regard  to  the  antenna 
specified  in  items  B22-B28.  If  the  filing 
is  for  a  new  antenna  (i.e.  the  antenna 
does  not  already  exist  at  this  location  for 
any  channel  in  the  authorized  system  or 
station  or  in  a  pending  application  for 
the  same  system  or  station),  the  answer 
to  this  item  is  "A".  If  the  antenna  is  an 
existing  antenna  in  the  authorized 
system  or  station  or  an  antenna 
proposed  in  a  pending  application  for 
the  same  system  or  station,  and  the 
licensee  has  abandoned  or  intends  to 
abandon  the  antenna  completely,  the 
answer  to  this  item  is  "D".  In  all  other 
cases,  the  answer  to  this  item  is  "M".  If 
the  filer  answers  this  item  "A"  and  the 
FCC  computer  finds  an  exact  match  for 
the  antenna  within  the  system  or 
station,  this,  this  portion  of  the 
Scheduled  B  will  be  processed  as  if  this 
item  had  been  answered  "M".  If  the  filer 
answers  this  item  "M"  and  the  FCC 
computer  cannot  find  an  exact  match  for 
the  specified  antenna  within  the  system 
or  station,  this  portion  of  the  Schedule 
B  will  be  processed  as  if  this  item  had 
been  answered  "A".  If  the  filer  answers 
this  item  "D"  and  the  FCC  computer 
cannot  find  an  exact  match  for  the 
specified  antenna  within  the  system  or 
station,  this  portion  of  the  Schedule  B 
will  not  be  processed. 

Item  321    This  item  indicates 
whether  the  antenna  in  question  is 
already  authorized  or  whether  it  is  only 
proposed  in  a  pending  application.  The 
filer  must  answer  this  item. 

Item  822    This  item  indicates  the 
FCC  antenna  number  of  the  antenna.  If 
a  niunber  has  been  printed  on  an 
authorization  the  applicant  knows  it,  he 
or  she  should  complete  this  item. 

Items  B23-28    This  item  describes 
the  cmtenna  by  its  type,  manufacturer 
and  model  number,  and  must  be 
completed  for  all  filings  except  for  those 
in  the  Air-ground  Radiotelephone 
Service.  TyT)e  means  a  generic 
description  (e.g.  coUinear  vertical,  Yagi, 
panel  array).  Manufacturer  is  the  name 
of  the  company  that  made  the  antenna, 
and  model  number  is  thejdesignation 
that  the  manufacturer  assigns  to  the 
antenna.  If  a  polar  plot  of  the  antenna 
horizontal  or  vertical  radiation  pattern 
is  required  by  the  pertinent  FCC  rules, 
attach  as  an  exhibit  such  plot  (or  in  the 
case  of  electronic  or  magnetic  filing, 
substitute  a  table  of  the  polar  data  for 


360"  in  5*  increments  in  the  format: 
bearing,  gain  4bJ.  using  item  number 
B25A. 

Items  B26  Sr  B28    These  items  report 
the  actxial  and  efSsctive  height  at  which 
the  antenna  is  moimted.  These  items 
must  be  completed  for  all  filings  except 
for  those  in  the  Air-ground 
Radiotelephone  Service. 

Item  B27    This  item  provides  the 
beam  width  of  the  main  major  lobe  of  a 
directional  antenna  used  with  a  fixed 
staticm.  This  item  need  not  be 
completed  for  any  stations  other  than 
fixed  stations. 

Transmitters  for  Antenna 

Item  B29    This  item  is  the  FCC 
transmitter  number  for  the  transmitter. 
han  B30    This  item  indicates  what 
action  the  filer  wants  the  FCC  to  take  in 
the  database  with  regard  to  as  many  as 
four  transmitters  (or  channels) 
associated  with  the  (same)  antenna.  If 
the  filing  is  for  a  new  transmitter  or 
channel  (i.e.,  a  transmitter  or  channel 
that  does  not  already  exist  for  this 
antenna  at  this  location  in  the  system  or 
station  or  in  a  pending  application  for 
the  same  system  or  station),  the  answer 
to  this  item  is  "A".  If  the  transmitter  or 
channel  already  exists  for  this  antenna 
at  this  locatk>n  in  the  authorized  system 
or  station  or  for  an  antenna  at  this 
location  proposed  in  a  pending 
application  ror  the  same  system  or 
station,  and  the  licensee  has  abandoned 
or  intends  to  abandon  the  transmitter  or 
channel  completely,  the  answer  to  this 
item  is  "D".  In  all  other  cases,  the 
answer  to  this  item  is  "M".  If  the  filer 
answers  this  item  "A"  and  the  FCC 
computer  finds  an  exact  match  for  the 
transmitter  or  channel  for  this  antenna 
at  this  location  within  the  system  or 
station,  this  portion  of  the  Schedule  B 
wrill  be  processed  as  if  this  item  had 
been  answered  "M".  If  the  filer  answers 
*this  item  "M"  and  the  FCC  computer 
cannot  find  an  exact  match  for  the 
specified  transmittn-  or  channel  for  this 
antenna  at  this  location  within  the 
system  or  station,  this  portion  of  the 
Schedule  B  will  be  processed  as  if  this 
item  had  been  answered  "A".  If  the  filer 
answers  this  item  "D"  and  the  FCC 
computer  cannot  find  an  exact  match  for 
the  specified  transmitter  or  chaimel  for 
this  antenna  at  this  location  within  the 
system  or  station,  this  portion  of  the 
Schedule  B  will  not  be  processed. 

Item  B31    This  item  specifies  the 
center  frequencies  of  the  channels  on 
which  the  transmitters  operate  or  are 
proposed  to  operate.  The  pertinent 
channeUs]  must  be  specified  for  each 
transmitter. 

Item  B32    This  item  requests  a  four 
letter  code  that  identifies  Uie  transmitter 


class.  The  four  letter  code  consists  of 
two  letters  that  confcmn  to  the 
intematicual  station  classification 
nomenclature  used  by  the  International 
Frequency  Registration  Board,  followed 
by  two  letters  that  further  classify  the 
transmitter  by  usage.  The  codes  are  as 
follows: 


FBBS 

Standby  „ _ FBST 

Mobile  subscriber „...  MLSB 

Dispatch  PXDI 

Auxiliary  test PXTS 

Control  „ — . .. PXCT 

Repeater  FXRP 

Fixed  relay FXRX 

Ground  ..._ FBGS 

Air-ground  signaling FBSI 

Inner-oETice „ „„.  FXIO 

Fixed  subscriber  ............ .„„.. FXSB 

Control  office  „ „ FXCD 

Item  B33    This  item  should  be 
completed  only  if  the  filing  requests 
authority  to  use  an  emission  type  that  is 
not  already  authorized  in  the  FCC  rules 
for  use  by  all  stations  in  the  pertinent 
radio  service. 

Item  B34    This  item  reports  the 
maximum  effective  radiated  power 
(ERF)  in  any  direction  on  the  specified 
channeL  This  item  must  be  completed 
for  all  transmitter  filings.  The  answer 
must  be  stated  in  Wattsi 

Radial  Data  for  Antenna 

Item  B35    Tliis  item  reports  the 
height  of  the  antenna  center  of  radiation 
above  the  average  terrain  elevation 
(AAT)  along  each  of  the  eight  cardinal 
radials.  This  item  must  be  completed  for 
all  antenna  filings  except  for  those  in 
the  Air-ground  Radiotelephone  Service. 

/fems  B36-B39  These  items  report 
the  effective  radiated  power  (ERP)  for 
each  transmitter  or  channel  in  each  of 
the  eight  cardinal  radial  directions. 
These  items  must  be  completed  fw  all 
transmitter  filings  except  for  those  in 
the  Air-ground  Radiotelephone  Service. 

Points  of  Communication  for  Antenna 

Items  B40~B4S    These  items  describe 
fixed  points  of  communication  for  (1) 
stations  in  the  Rural  Radiotelephone 
Service  serving  individually  licensed 
subscribers,  and  (2)  point-to-multipoint 
transmitters  operating  on  channels  that 
are  assigned  only  to  stations  that 
communicate  with  four  or  more  points. 
These  items  should  not  be  completed  by 
filers  for  any  other  purpose. 

Specific  Instructions  for  Schedule  C 
Technical  Data — Block  Channel 
Assignment 

Location 

Item  Cl    This  item  indicates  what 
action  the  filer  wants  the  FCC  to  take  in 


the  database  with  regard  to  the  location 
specified  in  items  C3-C10.  If  the  filing 
is  for  a  new  station  or  system  or  for  a 
new  location  in  an  existing  system  or 
station  (i.e.,  the  location  does  not 
already  exist  in  the  authorized  system  or 
station  or  in  a  pending  application  for 
the  same  system  or  station),  the  answer 
to  this  item  is  "A".  If  the  location  is  an 
existing  location  in  the  authorized 
system  or  station  or  a  location  proposed 
in  a  pending  application  iot  the  same 
system  or  station,  and  the  licensee  has 
abandoned  or  intends  to  abcmdon  the 
location  completely,  the  ansvwr  to  this 
item  is  "D".  (Also  see  the  instruction  for 
items  C11-C14  below.)  In  all  other 
cases,  the  answer  to  this  item  is  "M".  If 
the  filer  answers  this  item  "A"  and  the 
FCC  computer  finds  an  exact  match  for 
the  location  within  the  system  or 
station,  the  Schedule  C  will  be 
processed  as  if  this  item  had  been 
answered  "M".  If  the  filer  answers  this 
item  "M"  and  the  FOC  computer  cannot 
find  an  exact  match  for  the  ^>ecified 
location  within  the  system  or  station. 
the  Schedule  C  will  be  processed  as  if 
this  item  had  been  answered  "A".  If  the 
filer  aiuiwers  this  item  "D"  and  the  FCC 
computer  cannot  find  an  exact  matc^  for 
the  specified  location  within  the  system 
or  station,  the  Sdiedule  C  will  not  be 
processed. 

Item  C2    This  item  is  the  FCC 
assigned  location  number  for  an  existing 
location,  or  for  a  new  location,  a  letter 
(e.g..  A.  B,  C,  etc.).  In  either  case,  this 
item  is  used  as  the  key  to  identify  the 
location  on  Schedule  F  (if  Schedule  F  is 
filed). 

Items  C3-C6    These  items  identify 
the  location  by  its  address  or,  if  there  is 
no  address,  by  a  brief  description  of  the 
location  such  as  a  distance  and 
direction  from  known  landmarks  (e.g., 
"5  km  south  of  Anytown,  US"). 

Items  C7,  C8.  C9  and  ClO    These 
items  are  the  geographical  coordinates 
of  the  location.  Items  C7  and  C8  are  the 
North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datum  of  1927.  Items  C7  and 
C8  are  required.  Items  C9  and  ClO  are 
the  North  latitude  and  West  longitude, 
respectively,  with  reference  to  the  North 
American  Datum  of  1983.  Items  Cll  and 
Cl2  are  optional,  but  may  assist 
processing  of  the  Schedule  C 

hems  Cl  1-Cl  4    These  items  key  to 
location  data  that  is  to  be  replaced  by 
the  data  in  items  C3-C10  in  the  data 
base.  The  filer  should  complete  these 
items  only  if  (1)  correcting  geographic 
coordinates  or  (2)  relocating  o/i  facilities 
at  the  location  indicated  by  these  items 
to  the  location  specified  in  items  C3- 
ClO.  The  filer  must  not  complete  these 
items  if  the  intent  is  to  relocate  some. 
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but  not  all,  of  the  facilities  at  a 
particular  location.  (In  cuch  a  case,  the 
filer  must  submit  two  Schedule  Cs  with 
the  filing— one  to  delete  the  facilities  at 
the  previous  location  and  another  to  add 
those  bcilities  at  the  new  location.) 

Technical  Parameters 

Items  C15.C16    These  items  report 
the  actual  and  effective  height  at  which 
the  antenna  is  moimted.  These  items 
must  be  completed  for  all  filings  except 
for  those  in  the  Air-ground 
Radiotelephone  Service. 

Item  Cl  7    This  item  reports  the 
maximum  radiated  power  (ERP)  of  the 
facility  in  any  direction.  This  item  must 
be  completed  for  all  transmitter  filings. 
The  answer  must  be  stated  in  Watts. 

Radial  Data 

Hem  Cl8    This  item  reports  the 
height  of  the  antenna  center  of  radiation 
above  the  average  terrain  elevation 
(AAT)  along  eadi  of  the  eight  cardinal 
radiaU.  This  item  must  be  completed  for 
all  Schedule  C  filings  except  for  those 
in  the  Air-ground  Radiotelephone 
Service. 

Item  Cl9    This  item  reports  the 
effective  radiated  power  (ERP)  in  each 
of  the  eight  cardinal  radial  directions. 
This  item  must  be  completed  for  all 
Schedule  C  filings  except  for  those  in 
the  Air-ground  Radiotelephone  Service. 

Item  C20    This  item  reports  the 
calculated  radial  distance  to  the  service 
area  boundary  (SAB)  from  the  specified 
location.  This  item  is  required  only  for 
filings  in  the  Cellular  Radiotelephone 
Service. 

Item  C21    This  item  reports  the 
determined  radial  distance  to  the 
Cellular  Geographic  Service  Area 
(CCS A)  from  the  specified  location.  This 
item  is  required  only  for  filings  in  the 
Cellular  Radiotelephone  Service. 

General  Instructions  for  Schedule  D.  E. 
F.  G  and  H 

LOC  letters  A  through  F  carry  through 
on  Schedule  E  Items  E2-E8.  Schedule  F 
Items  F1-F13.  Schedule  G  Items  G1-G8. 
and  Schedule  H  Items  H1-H5.  It  is 
requested  that  the  applicant  begin  by 
inserting  the  parameters  of  the  principal 
base  or  mobile  relay  station  on  LCX3  line 
"A"  (plus  any  other  different  class  of 
station  at  that  location),  followed  by 
control  station,  fixed  relay  stations,  etc. 
When  more  than  one  class  of  station  is 
proposed  to  be  at  a  common  location, 
use  the  same  permanent  location  letter 
\  through  F  and  a  separate  horizontal 
line  entry  for  each  class  of  station,  and 
furnish  the  information  required  by  the 
schedules  for  each  separate  class  of 
station.  For  example,  if  it  is  proposed  to 
install  a  base  station,  a  mobile  relay 


station,  and  a  fixed  relay  station  at 
common  location  "A",  the  appropriate 
information  must  be  entered  on  three  (3) 
separate  horizontal  lines.  The  next 
separate  permanent  location  would  use 
letter  "B",  etc. 


;  Applicants  for  all  control  stations  in 
the  470-512  MHz  band  (except  those 
licensed  under  Part  22  of  the  FCC  rules)  must 
use  LOC  letters  A-F  and  furnish  the 
infonnation  required  by  the  schedules. 

In  the  470-512  MHz  band,  applicants 
for  mobile  luiits,  itinerant  stations  and 
stations  at  temporary  locations  must 
furnish  the  information  requested  in 
Schedule  E  Items  E9-E12  and  Schedule 
G  Items  G1-C6.  In  the  220-222  MHz 
and  above  512  MHz,  applicants  for 
control  stations  with  antenna  heights 
meeting  the  20  foot  criteria  and/or  for 
mobile  units,  itinerant  stations  and 
stations  for  temporary  locations  must 
furnish  the  information  requested  in 
Schedule  E  Items  E9-E12  and  Schedule 
G  Items  G1-G6.  Below  470  MHz  except 
220-222  MHz.  applicants  for  control 
stations  with  antenna  heights  meeting 
the  20  foot  criteria,  itinerant  stations, 
-  stations  at  temporary  locations,  and 
mobile  units  must  furnish  the 
information  requested  in  Scheduled 
Items  E9-E12  and  Schedule  G  Items  GI- 
GS. Since  LOC  letters  A  through  F  are 
reserved  for  permanent  location 
stations,  entries  for  control  stations 
meeting  the  20  foot  criteria  (excluding 
470-512  MHz)  may  be  inserted  on  one 
Une. 

If  your  application  is  approved,  a 
license  will  be  mailed  to  you.  This 
authorization  permits  you  to  commence 
operations.  (Note:  It  is  a  violation  of 
Federal  Law  to  begin  transmitting  prior 
to  obtaining  an  authorization.)  If  an 
appUcation  is  incomplete  or  filled  out 
incorrectly,  it  will  be  returned  or 
dismissed  along  with  the  reasons  for 
this  action.  Applications  which  are  not 
in  good  order  will  take  additional  time 
to  process.  You  are,  therefore,  urged  to 
be  very  careful  when  completing  the 
application.  Each  entry  on  the  Form  600 
must  be  complete  in  itself.  Do  NOT  use 
entries  such  as  "On  File",  "No 
Changes".  "Does  Not  Apply"',  "Same 
as*  •  '".etc. 

Applications  for  modification  of 
existing  station  authorizations  MUST 
include  all  ciurent  station  information 
in  addition  to  all  items  being  modified. 
(See  Schedule  D  Item  D3). 

Specific  Instructions  for  Schedule  D 
Administrative  Data 

Enter  the  Licensee  Name.  Radio 
Service  and  Call  Sign  or  Station 
Location  city  and  state. 


Purpose  of  Filing 

Item  Dl    Enter  the  purpose  of  this 
filing  in  the  brackets. 

N^New  Station— Place  an  N  in  the 
brackets  to  indicate  that  this  is  an  " 
application  for  a  radio  station  not 
presently  licensed  in  the  service  listed 
in  Item  26  on  page  1  of  the  Form  600 
Main  Form. 

M=Modification— Place  an  M  in  the 
brackets  to  indicate  a  desired  change  in 
the  conditions  of  a  Ucense(s)  during  me 
current  authorized  period.  See 
applicable  Commission  rules.  Use  Item 
D3  to  describe  the  change(s)  desired. 
Complete  the  form  in  full  as  for  a  new 
station.  (Note:  Once  a  license(s)  is 
modified,  all  previous  copies  of  the 
license{s)  are  no  longer  vaUd  regardless 
of  the  expiration  date  shown.) 

R=Renewal — Place  an  R  in  the 
brackets  to  indicate  that  you  wish  to 
renew  an  existing  authorization  that  has 
not  expired. 

X=Rein8tatement  of  Expired 
Authorization — Place  an  X  in  the 
brackets  to  indicate  reinstatement  of  an 
expired  authorization.  Complete  the 
form  in  full  as  for  a  new  station. 
Licenses  that  have  been  expired  more 
than  30  days  cannot  be  reinstated.  In 
these  cases,  the  former  licensee  should 
submit  a  completed  application 
including  required  frequency 
coordination  for  a  new  Ucense. 

AsAssignment  of  Authorization — 
Place  an  A  in  the  brackets  to  indicate 
the  request  for  an  assignment  of  the 
right,  title,  and  interest  to  a  station 
presently  authorized  to  another  p>erson 
or  entity.  Prepare  the  apphcation  in 
your  own  name  and  complete  it  in  the 
same  maimer  as  for  a  new  station  with 
all  question^  answered  and  include  a 
detailed  statement  of  your  eligibility  for 
Item  Dl2.  Include  a  letter  from  the 
assignor  meeting  the  requirements  of  the 
Commission's  rules.  For  your  • 

convenience,  FCC  Form  1046, 
"Assigiunent  of  Authorization"  may  be 
obtained  from  any  Conmiission  office 
for  this  purpose. 

Notet  If  the  purpose  of  filing  is  Renewal, 
Reinstatement  of  Expired  Authorization  or 
Assignment  of  Authorization  and  a 
modification  to  tlie  license  is  also  required, 
use  Item  D3  to  describe  the  changes. 

Hem  D2    If  your  application  is  for  a 
new  station,  leave  Item  D2  blank.  If  you 
are  changing  to  system  licensing,  Ust  the 
existing  call  signs  assigned  to  the 
system  and  indicate  which  of  your 
existing  fixed  call  signs  you  would 
prefer  to  retain  by  listing  that  call  sign 
first. 

Item  D3    If  the  application  is 
intended  to  modify  a  current  license(s). 
indicate  the  modification(s)  proposed. 
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Applications  for  modification  of 
existing  station  authorizations  must 
inplude  all  current  station  information 
in  additicHi  to  all  items  being  modified. 
(Note:  Certain  modifications  may 
require  new  &«qu«icy  coordination  or 
notification  to  the  FAA— See  Part  17  of 
the  PCC  Rules  and  Part  77  of  the  FAA 
Rules). 

Associated  Call  Signs 

hem  D4    List  any  call  sign(s)  which 
is  part  of  the  system  and  licensed 
separately. 

Point  of  Contact 

hems  D5-D6    Enter  the  street 
address,  city,  state  and  voice  telephone 
number  (including  the  area  code)  of  the 
contact  point. 

Associated  Broadcast  Station 

hems  D7-D9    Complete  these  items 
for  the  Broadcast  Auxiliary  Radio 
Services  only.  Enter  the  parent  station 
call  sign,  parent  station  city  and  parent 
station  state. 

Market  Area 

Item  DlO    This  item  must  be 
answered  only  if  the  filing  is  for  an 
authorization  in  one  of  the  radio 
services  that  is  licensed  on  a  geographic 
licensing  area  or  "market"  basis.  It 
identifies  the  market  to  which  the  filing 
pertains.  The  market  designators  are 
listed  in  FCC  Public  Notices  or  in  the 
FCC  Record.  This  item  should  not  be 
answered  for  filings  in  radio  services 
licensed  on  a  station  by  station  basis. 

Paging  Operations 

Item  Dll    Li  st  the  nimiber  of  paging 
receivers  in  this  system. 

Eligibility 

hem  Dl2    Provide  a  statement  that 
clearly  indicates  your  qualifications  for 
the  chosen  service.  This  statement 
should  include: 

(1)  A  general  description  of  your    . 
business  or  activity. 

(2)  A  description  of  how  radio  will  be 
employed  in  the  activity. 

(3)  Any  other  infonnation  which  you 
beUeve  will  aid  in  a  determination  of 
your  eligibility  for  the  service  requested. 

NolK  Failure  to  provide  clear  and  complete 
details  justifying  eligibility  will  result  in 
return  or  dismissal  of  your  application.  Do 
not  use  terms  such  as  "No  Change"  or  "On 
File". 

Item  Dl3    Enter  the  nimiber  and 
paragraph  of  the  FCC  Rule  Section 
which  describes  the  ehgibility  for  the    . 
particular  radio  service  you  specified  in 
Item  26  on  page  1  of  PCC  Form  600 
Main  Form. 


Frequency  Coordination  Number 

HemDU    This  item  will  be 
completed  by  the  appropriate  certified 
frequency  coordinators  for  those 
appUcants  who  are  required  to  comj^ 
with  the  frequency  coordination 
requirements. 

Specific  Instructions  for  Schedule  E 
Station  Location  Data 

The  Form  600  Schedule  E  has  been 
designed  to  accommodate  six  (6) 
permanent  locations.  LOC  letters  A 
through  F  are  to  designate  the  separate 
locations.  No  more  than  six  (6)  difiieient 
permanent  locations  may  be  licensed 
under  one  call  sign.  LOC  letters  A 
through  F  for  items  E2^8  correspond  to 
LOC  letters  A  throu^  F  on  Schedules 
F,  G  and  H.  Enter  the  Licensee  Name, 
Radio  Service  and  Call  Sign  or  Station 
Location  city  and  state. 

Item  El    The  latitude  and  longitude 
for  locations  in  the  United  Slates  and 
the  Carribean  Islands  must  be 
referenced  to  either  the  North  American 
Datum  of  1927  (NAD  27)  ot  1983  (NAD 
83).  Enter  "2"  for  NAD  27  or  "8"  for 
NAD  83.  For  locations  in  other  areas, 
enter  "O"  for  Other  and  specify  the 
datimi  used.  Topographical  maps  will 
indicate  which  datum  is  used.  All 
coordinates  shown  on  this  filing  must 
be  calculated  using  the  same  datum. 

Fixed  or  Permanent  Locations 

Item  E2    Enter  the  street  address  or 
specific  geographic  description  for  the 
transmitter  antenna  location  for  each 
station  listed  for  LOC  letters  (A)  through 
(F).  (P.O.  Box  or  geographic  coordinates 
are  not  acceptable.) 

hem  E3    Enter  the  name  of  the  dty  or 
town  in  which  the  transmitter  aijteima 
is  located  for  LOC  letters  (A)  through 
(F).  For  rural  or  unincorporated  areas, 
enter  the  nearest  dty  or  town  to  the 
transmitter  antenna  location. 

Item  E4    Enter  the  name  of  the 
county  in  which  the  transmitter  antenna 
is  located  for  each  station  listed  for  LOC 
letters  (A)  through  (F). 

Item  E5    Enter  the  two  letter 
abbreviation  for  the  state  in  which  the 
transmitter  antenna  is  located  for  LOC 
lett'ers  (A)  through  (F).  The 
abbreviations  for  each  state  are  provided 
in  Table  1  on  the  reverse  of  Form  600 
Schedule  E. 

Item  E6    Enter  the  geographic 
coordinates  of  latitude  in  degrees, 
minutes,  and  seconds  to  the  nearest 
second  for  LOC  letters  (A)  throu^  (F). 
"N"  for  north  will  be  assumed.  Enter 
"S"  south. 

hem  E7    Enter  the  geographic 
coordinates  of  longitude  in  degrees, 
minutes,  and  seconds  to  the  nearest 


second  for  LOC  letters  (A)  through  (F) 
"W"  for  west  will  be  assumed.  Enter 
"E"  tor  east. 

Item  E8    Enter  to  tne  ikearest  meter 
the  elevation  above  mean  sea  level  of 
the  groimd  at  the  antenna  location  for 
LOC  letters  (A)  through  (F).  This 
information  can  be  determined  using  a 
7.5  minute  topographical  quandrangle 
map  of  the  area  or  you  may  consult  the 
dty  or  county  surveyor  in  your  area. 
Topographical  maps  may  be  purchased 
from  the  U.S.  Geological  Survey, 
Washington,  DC  20242  ot  from  its  office 
in  Denver.  Colorado  80225.  See  antenna 
figure  examples  on  Schedule  F 
(c=ground  elevation  above  mean  sea 
level). 

Controls  Meeting  the  20  Foot  Criteria. 
Mobile  or  Temporary  Locations 

Item  E9-E12    These  items  are  for 
mobile  units,  stations  operating  at 
temporary  locations,  itinerant  stations 
and  control  stations  meeting  the  20  foot 
criteria.  Location  letters  G  through  Z 
should  correspond  with  location  letters 
G-Z  on  Schedule  G.  For  example,  H  30 
kilometer  radius  of  Station  A,  1 30 
kilometer  radius  of  Station  B. 

For  control  stations  meeting  the  20 
foot  criteria,  enter  the  location  letter 
associated  with  the  control  station(s) 
frequencie(s)  on  Schedule  G  and  the 
primary  control  state  in  item  Ell. 

For  mobile,  temporary  and  itinerant 
operations,  enter  the  location  letter 
associated  with  the  mobile,  temporary 
or  itinerant  frequencie(s)  on  Schedule  G. 

Area  of  Operation  Codes  to  be  Used  in 
Completing  Item  ElO: 

A-F  =  Centered  around  permanent 

station  A-F 
P  =  Centered  around  the  operating  area 

other  than  A-^ 
S  =  Statewide  operations  within  a 

single  state 
N  =  The  48  contiguous  states 
O  =  Includes  Hawaii,  Alaska. 

territories  or  possessions 
If  the  area  of  oi}eration  is  centered 
around  f>ermanent  stations  (A-F),  enter 
the  location  letter,  complete  Item  E9 
with  the  radius  in  kilometers  of  the 
normal  area  of  operation  and  ElO  with 
the  appropriate  permanent  station 
location  letter  A-F.  For  example.  H  45 
kilometer  radius  of  station  A. 

In  the  event  a  specific  mile  radius  of 
station  A  is  an  inadequate  description 
for  your  system,  the  application  is  for 
mobile  only,  stations  Of)erating  at 
temporary  locations  or  for  itinerant 
stations,  enter  the  location  letter,  in  item 
E9  enter  a  radius  in  kilometers,  in  item 
ElO  enter  "P".  in  item  Ell  enter  the 
geographical  coordinates  (latitude  and 
longitude  in  degrees,  minutes  and 
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seconds),  the  county  and  state  of  the 
center  of  the  operating  area.  For 
example,  H50  kilometer  radius  of  42- 
29-47. 87-41-16.  Cook  County.  IL. 

For  statewide  operations  within  a 
single  state,  enter  the  location  Tetter.  In 
item  ElO  enter  "S"  and  in  item  Ell 
enter  the  abbreviation  for  the  state  (See 
Table  1  on  the  reverse  of  Form  600 
Schedule  E).  If  the  state  you  are 
operating  in  is  Alaska,  enter  "W"  in 
item  El  2  if  your  operations  are  west  of 
Line  C  If  your  operations  are  east  of 
Line  C.  enter  "E"  in  item  El  2  (Line 
C=144  degrees  Longitude). 

If  your  area  covers  the  48  contiguous 
states,  enter  the  location  letter,  in  item 
ElO  enter  "N"  and  in  item  Ell  enter 
"US"  for  the  state.  Complete  item  E12 
with  "S"  if  your  operations  will  be 
South  of  Line  A.  If  operations  will  be 
North  of  Line  A,  complete  item  E12 
with  "N".  See  Appendix  1  for  a  list  of 
counties  by  state,  having  areas  north  of 
Line  A  following  Schedule  H 
instructions. 

If  your  area  includes,  in  addition  to 
the  48  contiguous  states,  Hawaii, 
Alaska,  territories  or  possessions,  enter 
a  separate  line  for  each  additional  state, 
territory  or  possession  by  including  its 
respective  two  letter  state  code.  Enter 
the  location  letter,  in  item  ElO  enter 
"O",  and  in  item  Ell  enter  the  singular 
two  letter  state  code.  If  operating  in 
Alaska  west  of  Line  C,  enter  "W"  in 
item  El  2.  If  operating  in  Alaska  east  of 
Line  C.  enter  "E"  in  item  E12  (Line 
C=144  degrees  Longitude). 

Specific  Instructions  for  Schedule  F 
Antenna  Structure  Data 

Schedule  F  must  be  completed  and 
filed  when  permanent  location  data  is 
submitted  on  Schedules  B,  C  or  E. 
except  if  Form  854  is  required.  Enter  the 
Licensee  Name,  Radio  Service  and  Call 
Sien  or  Station  Location  city  and  state. 

If  you  completed  Schedule  E,  LOC 
letters  A-F  for  items  F1-F13  correspond 
to  LOC  letters  A  through  F  on  Schedule 
E. 

Item  Fl    If  you  completed  Schedule 
B  or  C.  Location  Number  is  used  as  the 
'  key  to  associate  with  item  BIO  on 
Schedule  B  and  item  ClO  on  Schedule 
C.  Enter  a  Location  Number. 

Item  F2    If  your  antenna  will  be 
mounted  on  a  structure  with  an  existing 
antenna,  enter  "E".  If  you  propose  to 
construct  a  new  structure  or  use  one 
which  contains  no  existing  licensees, 
enter  "N".  The  term  "existing  antenna" 
applies  to  any  structure  with  an  antenna 
which  is  presently  utilized  by  existing 
licensees. 

Item  F3  If  item  F2  is  "E".  enter  the 
call  sign  of  one  existing  licensee  using 
the  structure. 


Item  F4    If  item  F3  is  completed, 
enter  the  radio  service  for  that  call  sign. 

Item  F5    Enter  the  full  legal  name  of 
the  owner  of  the  antenna  structure.  If 
the  owner  is: 

1.  an  individual  doing  business  in 
his/her  own  name,  enter  last  name,  first 
name,  middle  initial. 

2.  an  individual  doing  business  under 
a  firm  or  company  name  (sole 
proprietorship],  enter  both  the 
individual's  name  and  the  firm  or 
company  name.  "Doing  business  as"    . 
may  be  abbreviated  as  "dba". 

3.  a  partnership  doing  business  under 
a  firm  or  company  name,  enter  the  full 
name  of  the  partnership. 

4.  an  unincorporated  association, 
enter  the  name  of  the  association. 

5.  a  corporation  or  govenunental 
entity,  enter  the  full  legal  name  of  the 
entity. 

Enter  the  area  code  and  telephone 
number. 

Item  F6    See  antenna  figure  examples 
1-3  on  the  reverse  of  Form  600 
Schedule  F.  Indicate  the  number  of  the 
figure  which  most  resembles  your 
antenna  structure. 

Itepi  F7    Enter  the  type  of  supporting 
structure  on  which  the  antenna  is  or 
will  be  mounted  (i.e.,  building,  tower, 
tank,  silo,  buildin^tower,  etc). 

Item  F6    Enter  the  height  above 
ground  in  meters,  to  the  highest  point  of 
the  supporting  structure  only.  For 
instance,  if  the  antenna  structure 
consists  of  a  building/tower 
combination,  include  any  elevator  shaft, 
flag  pole,  or  penthouse  in  the  support 
structure  height,  but  not  the  antenna, 
tower,  pole  or  mast.  If  the  antenna 
structure  is  a  tower  only,  include  the 
height  of  the  tower  but  not  the  antenna. 
Refer  to  letter  "b"  in  the  antenna  figure 
examples  on  the  reverse  of  Form  600 
Schedule  F. 

Item  F9    Enter  the  overall  height 
above  ground  in  meters,  of  the  entire 
antenna  structure  to  the  highest  point, 
including  any  appurtenances.  You  must 
include  antennas,  dishes,  obstruction 
lighting.  Refer  to  letter  "d"  in  the 
antenna  figure  examples  on  the  reverse 
of  Form  600  Schedule  F. 

Item  FIO    Enter  the  FCC  assigned 
tower  number  if  the  tower  is  existing* 
and  the  number  is  known. 

Item  Fll    If  a  Notice  of  Construction 
or  Alteration  has  been  filed  with  the 
FAA,  enter  "Y".  If  a  Notice  of 
Construction  or  Alteration  has  not  been 
filed,  enter  "N".  You  must  notify  the 
Federal  Aviation  Administration  on 
FAA  Form  7460-1  (obtainable  bom  any 
FAA  office),  with  certain  limited 
exceptions  as  set  forth  in  Fart  17  of  the 
FCC  Rules  and  Fart  77  of  the  FAA 
Rules,  of  any  of  the  following 


construction  or  alterations  of  an  antenna 
structure: 

(1)  Construction  of  any  new  antenna 
structure  or  alteration  of  any  existing 
antenna  structure,  which  would  result 
in  the  top  of  the  antenna  or  the  antenna 
structure  exceeding  a  height  of  61  m 
(200  feet)  above  ground  level  at  the 
antenna  site. 

(2)  Construction  of  any  new  antenna 
structiue  or  alteration  of  any  existing 
structure,  which  would  result  in  the  top 
of  the  antenna  or  the  antenna  structure 
exceeding  the  height  of  an  imaginary 
surface  extending  outward  and  upward 
at  one  of  the  following  slopes: 

(a)  1  m  above  the  airport  elevation  for 
each  100  m  from  the  nearest  runway 
longer  than  1  km  within  6.1  km  of  the 
antenna  structure,  excluding  helicopter 
and  seaplane  bases  with  specified 
boundaries,  if  that  airport  is  either  listed 
in  the  Airport  Directory  of  the  current 
Airman's  Information  Manual  or  is 
operated  by  a  Federal  military  agency. 

(b)  2  m  aoove  the  airport  elevation  for 
each  100  m  from  the  nearest  runway 
shorter  than  1  km  within  3.1  km  of  the 
antenna  structure,  excluding  helicopter 
and  seaplane  bases  without  specified 
boundaries,  if  that  airport  is  either  listed 
in  the  Airport  Directory  or  is  operated 
by  a  Federal  military  agency. 

(c)  4  m  above  the  airport  elevation  for 
each  100  m  from^the  nearest  landing 
and  takeoff  area  within  1 .5  km  of  the 
antenna  structure  of  each  heliport  listed 
in  the  Airport  Directory  or  that  is 
operated  by  a  Federal  military  agency. 

(3)  Any  construction  of  an  antenna 
structure  (or  any  alteration  of  an 
antenna  structure  that  would  increase 
its  height)  on  an  airport  listed  in  the 
Airport  Directory  of  the  current 
Airman's  Information  Manual. 

(4)  When  requested  by  the  FAA,  any 
construction  or  alteration  that  would  be 
in  an  instrument  approach  area  (defined 
in  the  FAA  standards  governing 
instrument  approach  procedures)  and 
available  information  indicates  it  might 
exceed  an  obstruction  standard  of  the 
FAA. 

If  you  intend  to  install  towers  of 
unusual  height  or  at  locations  in  close 
proximity  to  aircraft  landing  areas,  it 
will  be  to  your  advantage  to  discuss  the 
location  and  height  of  the  antenna  in 
detail  with  the  appropriate  FAA  area 
office  before  filing  your  application. 

ItemFl2    If  item  Fl  1  was  answered 
"Y"  (yes),  enter  the  date  filing  was  made 
with  the  FAA. 

Item  F13    If  item  Fl  1  was  answered 
"Y"  (yes),  enter  the  name  of  the  regional 
FAA  office  where  the  filing  was  made. 

ItemFl  4    If  item  Fl  1  was  answered 
"  Y"  (yes),  enter  the  FAA  assigned 
Aeronautical  Study  Number  if  known. 


Specific  Instructions  for  Schedule  G 
Technical  Data 

Enter  the  Licensee  Name,  Radio 
Service  and  Call  Sign  or  Station 
Location  city  and  state. 

LOC  letters  for  items  Gl  through  G8 
correspond  to  LOC  letters  on  Schedules 
E,  F  and  H.  Enter  the  LOC  letter  if  other 
than  letter  A. 

Item  Gl    Enter  the  specific 
frequency{ies)  in  megahertz.  The 
requested  &equency(ies)  must  be 
available  in  the  Commission's  rules 
governing  the  radio  service  in  which 
you  are  seeking  eligibility.  Use  a 
separate  hne  for  each  frequency,  except 
that  800  MHz  SMRS  mobile(s)  and 
control(s)  are  now  designated  by 
frequency  range  "806-821"  and  900 
MHz  SMRS  mobile(s)  and  control(s)  are 
now  designated  by  fiequency  range 
"896-901".  Use  a  different  letter  (A-F) 
for  each  permanent  location  and  refer  to 
Item  G2  of  these  instructions  for 
different  classes  of  stations.  When 
multiple  fiequencies  are  used  at  one 
station  location,  the  LOC  letter  of  the 
previous  frequency  must  be  entered. 

Item  G2^  Enter  the  appropriate  class 
of  station  code  from  the  following  table. 
Definitions  for  most  of  these  items  are 
listed  in  the  Commission's  rules. 

Station  Class  Code  Table 
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Class  of  Station 


Mobile  Relay  

Community  Repeater 

Private  Carrier  (Profit)  

Private  Carrier  (Non-Profit)  

Control „ 

Mobile ■ 

Mobde/Vehicular  Repeater 

Private    Carrier     Mobile     Operation 

(Profit). 
Private     Carrier     Mobile     Operation 

(Noo-Profit). 

Operational  Fixed 

Fixed  Relay  

Fixed „ '„" 

Radk)location  Land  

Radiolocation  Weattier  Radar  ..„ 

Radiolocation  Mobile 

Secondary  Fixed  Signalling  (for  800 

MHz  only). 


Code 


FB 

FB2 

FB4 

FB6 

FB7 

*FX1 

MO 

M03 

M06 

M07 

FXO 

FX2 

••FX 

LR 

WDX 

MR 

FX3 


'Station  associated  witti  a  mobile  relay  that 
employs  tt>e  same  frequency  as  the  associ- 
ated mobile  station  for  control  purposes. 

"Station  operating  on  frequerKies  available 
for  fixed  use  for  control  purposes  in  accord- 
ance with  applicable  rules. 

Note:  Where  appropriate  follow  each  code 
with  "T"  for  Temporary,  'I"  for  Itinerant, 
"S"  for  Standby,  "C"  for  Interconnect.  "J"  for 
Temporary  Interconnect,  "K"  for  Standby 
Interconnect,  and  "L"  for  Itinerant 
Interconnect,  (e.g.,  FBT  meaning  Temporary 
Basel. 


Item  G3    Enter  the  number  of  actual 
transmitting  units  at  each  location. 
Normally,  for  a  station  at  a  pemanent/ 
fixed  location  (base,  mobile  relay,  etc.) 
only  one  transmitter  is  involved; 
therefore,  the  number  "1"  should  be 
entered  on  fines  (A)  through  (F). 
However,  if  more  than  one  transmitter  is 
placed  at  the  same  location,  so  indicate. 
The  total  number  of  mobile  imits  is 
normally  the  siun  of  the  units  to  be 
placed  in  operation  at  the  time  of  grant 
plus  the  units  for  which  purchase  orders 
have  already  been  signed  and  will  be  in 
use  within  eight  (8)  months.  There  are 
some  exceptions  provided  for  in  the 
rules  which  should  be  noted. 

For  this  item  vehicular,  portable, 
aircraft,  and  marine  imits  are  considered 
to  be  mobiles.  Paging  receivers  should 
not  be  counted  as  mobile  units,  but 
must  be  listed  separately  in  Schedule  D, 
Item  Dll. 

Item  G4    Enter  the  bandwidth  and 
class  of  emission  for  each  station. 
Normally,  land  mdbile  operations  are 
intended  to  provide  voice 
commimications.  The  new  ITU 
(International  Telecommunications 
Union)  emission  designators  must  be 
used  in  place  of  the  old  designators.  The 
following  provides  samples  of  the 
corresponding  new  ITU  designators  for 
the  most  commonly  used  emission 
designators. 

EMISSION  Designators 


Frequency  modu- 
lated (FM)  voice. 

FrequerKy  rrxxfu- 
lated  (FM)  voice. 

Frequency  modu- 
lated digitized 
voice. 

Frequerxry  modu- 
lated digitized 
non-voice. 

Amplitude  nxxlu- 
lated  single  side- 
barxj  voice. 

Amplitude  modu- 
lated (AM)  voice. 


Old 


20F3 

13.6F3 

20F3Y 


20F9Y 


3A3J 


8A3 


New 


20K0F3E 
13K6F3E 
20K0F1E 

20K0F1D 

3K00J3E 

8K00A3E 


Item  G5    When  operating  with  single 
side  band  (A3J  or  new  designator  J3E) 
emission  enter  the  peak  envelope 
power,  in  Watts,  followed  by  the  letter 
"X"  which  represents  peak  envelope 
power  in  accordance  with  Appendix  1. 
ITU  Radio  Regulations.  For  operations 
using  AO,  Al,  A2,  A3.  A9,  FO,  Fl,  F2. 
F3,  and  F9  emissions,  or  the  following 
new  emission  designators  NON,  AlA, 
A2D,  A3E.  A9W.  FlB.  F2D.  F3E,  and 
F9W,  enter  the  mean  RF  output  power, 
in  Watts,  normally  supplied  by  the 


transmitter  to  the  antenna  feedline.  (See 
applicable  rules.) 

Note:  The  power  entered  should  be  the 
minimum  required  for  satisfactory 
operations. 

Item  06    This  information  is 
required,  for  operations  above  10  MHz, 
from  apphcants  requesting  new  station 
authorizations,  and  for  major 
modifications  described  in  the 
applicable  rules. 

Enter  the  effective  radiated  power. 
The  ERP  is  the  transmitter  output  power 
times  the  net  gain  of  the  anterma 
system.  The  net  gain  of  the  antenna 
system  is  the  gain  of  the  antenna  minus 
the  transmission  losses  which  include 
losses  attributable  to  the  transmission 
hne,  duplexers,  cavity  filters  and 
isolators.  The  actual  formula  is:  ERP 
(watts)  equals  Power  (watts)  times 
AnUlog  (net  gain  in  dB  divided  by  10). 

Item  G7    For  operations  in  220-222 
MHz  and  above  470  MHz,  enter  the 
height  of  the  antenna  above  ground 
elevation  for  the  average  terrain.  See  the 
applicable  rules  for  instructions  for 
computing  the  height  above  average 
terrain  for  the  antenna.  All  other 
applicants  may  omit  this  item. 

Item  G8    Enter  the  overall  height 
above  ground  to  the  nearest  meter  of  the 
highest  part  of  your  antenna  (antenna 
structure  plus  the  height  of  the  anterma. 
if  top  mounted;  the  total  height  to  the 
tip  of  the  antenna,  if  side-mounted).  See 
antenna  figures  on  Schedule  F. 
(a=antenna  height  to  tip) 

Specific  Instructions  for  Schedule  H 
Additional  Antenna  Data 

General.  All  Remote  Pick  Up 
Broadcast  AuxiUary  Radio  Service  fixed 
location  stations  and  all  stations 
proposing  to  operate  on  frequencies 
below  27.5  MHz  must  complete  Form 
600  Schedule  H.  Failure  to  do  so  will 
result  in  the  return  of  your  application 
without  further  action.  Land  Mobile 
stations  located  near  international 
borders  that  seek  protection  bom 
interference  should  also  complete  Form 
600  Schedule  H.  Form  600  Schedule  H 
may  be  completed  for  all  other  stations 
if  you  believe  the  assumptions  made  by 
the  FCC  would  leave  your  station 
insufficiently  protected  internationally. 
The  assumptions  are  hsted  under 
International  Registration  for  other  than 
Parts  22  and  24  Applicants.  If  you  do 
not  provide  the  actual  data  and  an 
interference  problem  arises  involving 
another  country's  station,  yoiu-  station 
will  be  protected  only  to  the  limit  of  the 
FCC's  assiunptions.  You  may  have  to 
adjust.  This  is  especially  important  for 
stations  proposed  to  be  operated  in  any 
of  the  state-counties  defined  in 
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Appendix  1  foUo%ving  Fonn  600 
Schedule  H  instructions. 

Instructions  for  Completion  of 
Individual  Items 

Enter  the  Licensee  Name.  Radio 
Service  and  Call  Sign  or  Station 
Location  city  and  state. 

LOC  letters  for  items  H1-H5 
correspond  to  LOC  letters  on  Schedules 
E.  F  and  G.  Enter  the  station  LCX:  letter 
code. 

Item  Hi    Enter  the  transmitter 
frequency  in  megahertz  corresponding 
to  the  UX:  letter  codes  (A.  B,  C.  etc.) 
which  uniquely  deflne  the  station 
location  identified  on  Schedule  E.  When 
multiple  frequencies  are  used  at  one 
station  location,  the  station  location 
letter  code  of  the  previous  frequency 
must  be  enteted. 

Item  H2    Enter  the  angle  in  the 
horizontal  plane  of  the  transmitting 
antenna  main  lobe  measured  clock-wise 
with  respect  to  True  North  in  degrees, 
or  enter  360  to  indicate  the  transmitting 
antenna  is  non-directional. 

Item  H3    For  directional  antennas, 
enter  the  total  angle  in  degrees 
measured  horizontally  in  a  plane 
containing  the  direction  of  maximum 
radiation  within  which  the  power 
radiated  in  any  direction  does  not  fall 
more  than  3  dB  below  the  power 
radiated  in  the  direction  of  maximum 
radiation.  This  information  should  be 
available  from  the  specification  sheet 
included  vtith  the  antenna  at  time  of 
purchase. 

Item  H4    Enter  one  of  the  code  letters 
below  representing  the  polarization  of 
the  transmitting  antenna  for  those 
circuits  above  27.5  MHz: 
E— Elliptical 
F— 45  Degrees 
H— Horizontal 
) — Linear 

L — Left  hand  circular 
R — Right  hand  circular 
S — Horizontal  and  Vertical 
T — Right  and  left  hand  circular 
V— Vertical 
X— Other  (Provide  a  description) 

Item  H5    Enter  the  ratio,  in  decibels, 
of  the  power  required  at  the  input  of 
loss- free  reference  antenna  to  the  power 
supplied  to  the  input  of  the  given 
antenna  to  produce,  in  a  given  direction, 
the  same  field  strength  or  the  same 
power  flux-density  at  the  same  distance. 
This  information  should  be  available 
from  the  specification  sheet  included 
with  the  antenna  at  the  time  of 
purchase. 

Appendix  I — List  of  Counties,  by  State, 
having  areas  North  of  Line  A 

Idaho 
Bonner 


Boundary 
Shoshone 

Indiana 

Allen 

DeKalb 

Steuben 

Maine 

Aroostook 

Franklin 

Hancock 

Kennebec 

Oxford 

Penobscot 

Piscataquis 

Somerset 

Waldo 

Washington 

Michigan 

Alcona 

Alger 

Alpena 

Antrim 

Arenac 

Baraga 

Bay 

Branch 

Calhoun 

Charlevoix 

Cheboygan 

Chippewa 

Claire 

CUnton 

Crawford 

E)elta 

Dickinson 

Eaton 

Emmett 

Genesee 

Gladwin 

Gogebic 

Gratiot 

Hillsdale 

Houghton 

Huron 

Ingham 

Ionia 

Iosco 

Iron 

Isabella 

Jackson 

Kalkaska 

Keweenaw 

Lapeer 

Leelanau 

Lenawee 

Livingston 

Luce 

Mackinac 

Macomb 

Marquette 

Menominee 

Midland 

Missaukee 

Monroe 

Montcalm 

Montmorency 


Oakland 

Ogemaw 

Ontonag(» 

Oscoda 

Otsego 

Presque  Isle 

Roscommon 

Saginaw 

Sanilac 

Schoolcraft 

Shiawassee 

St.  Clair 

Tuscola 

Washtenaw 

Wayne 

Minnesota 

Beltrami 

Carhon 

Clearwater 

Cook 

Itasca 

Koochiching 

Lake 

Lake  of  the  Woods 

Marshall 

Pennington 

Polk 

Roseau 

St.  Louis 

Montana 

Blaine 

Chouteau 

Daniels 

Flathead 

Glacier 

HiU 

Lake 

Liberty 

Lincoln 

McCone 

Phillips 

Pondera 

Richland 

Roosevelt 

Sanders 

Sheridan 

Teton 

Toole 

Valley 

New  Hampshire 

Carroll 

Coos 

Grafton 

New  York 

Alleghany 

Cattaraugus 

Cayuga 

Chautaugua 

Clinton 

Erie 

Essex 

Franklin 

wOlivSGw 

Hamilton 
Herkimer 
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Jefferson 

Lewis 

Livingston 

Madison 

Monroe 

Niagara 

Oneida 

Onondaga 

Ontario 

Orleans 

Oswego 

Seneca 

Steuben 

St.  Lawrence 

Warren 

Washington 

Wayne 

Wyoming 

Yates 

North  Dakota 

Benson 

Bottineau 

Burke 

Cavalier 

Divide 

Grand  Forks 

McHenry 

McKenzie 

Mountrail 

Nelson 

Pembina 

Pierce 

Ramsey 

Renville 

Rolette 

Towner 

Walsh 

Ward 

Williams 

Ohio 

Ashland 

Ashtabula 

Cuyahoga 

Defiance 

Erie 

Fulton 

Geauga 

Hancock 

Henry 

Huron 

Lake 

Lorain 

Lucas 

Medina 

Ottawa 

Paulding 

Portage 

Putnam 

Sandusky 

Seneca 

Simunit 

Trumbull 

Williams 

Woods 

Pennsylvania 
Crawford 


Erie 
Warren 

Vermont 

Addison 

Caledonia 

Chittenden 

Essex 

Franklin 

Grand  Isle 

Lamoille 

Orange 

Orleans 

Rutland 

Washington 

Windsor 

Washington 

Chelan 

Clallam 

Douglas 

Ferry 

Grays  Harbor 

Island 

Jefferson 

King 

Kitsap 

Mason 

Okanogan 

Pend  Oreille 

Pierce 

San  Juan 

Skagit 

Snohomish 

Spokane 

Stevens 

Whatcom 

Wisconsin 

Ashland 

Bayfield 

Douglas 

Florence 

Forest 

Iron 

Vilas 

Appendix  II— Commission  Field  Offices 

The  Commission's  field  offices  and 
the  zip  codes  are  listed  below. 
Correspondence  with  the  field  offices 
should  be  addressed  to:  Federal 
Communications  Commission, 
Engineer-in-Charge.  The  street  address 
of  any  office  may  be  found  in  the  local 
directory,  for  the  city  in  which  the  office 
is  located,  under  the  heading  United 
States  Government. 

Alaska 

Anchorage  99502-1896 

Arizona 

Douglas  85608-0006 

California 

San  Diego  92111-2216 
Livermore  94551-0311 
Cerritos  90701-3684 


Hayward  94545-1914 

Colomdo 

Lakewood  80228-2213 

Florida 

Vero  Beach  32961-1730 
Miami  33166-4668 
Tampa  33607-2356 

Georgia 

Duluth  30136-4958 
Powder  Springs  30073-0085 

Hawaii 

Waipahu  96797-1030 

Illinois 

Park  Ridge  60068-1460 

Louisiana 

New  Orleans  70123-3333 

Maine 

Belfast  04915t-O470 

Maryland 

Baltimore  21201-2802 
Colimibia  21045-9998 

Massachusetts 

Quincy  02169-7495 

Michigan 

Allegan  49010-9437 
Farmington  Hills  48335-1552 

Minnesota 

St.  Paul  55101-1467 

JVfjssourj 

Kansas  City  64133-4895 

Nebraska 

Grand  Island  68802-1588 

New  Yoric 

Buffalo  14202-2398 
New  York  10014-4870 

,  Oregon 

Portland  97204-2898 

Pennsylvania 

Langhome  19047-1859 

Puerto  Rico 

HatoRey  00918-1731 

Texas 

Dallas  75243-3429 
Houston  77008-1775 
Kingsville  78363-0632 

Virginia 

Virginia  Beach  23455-3725 

Washington 

Custer  98240-9303 
Kirkland  98034-6927 

BHUNO  COOE  6712-01-M 
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FCC  600 


FEDERAL  COMMUNICATIONS  COMMBBION 


Application  for  IMobile  Radio  Service  Authorization 

or  Rural  Radiotei«phone  Sendee  Authonzatkxi 


FCCUMOnty 


1 


KEUM<My 


FILING  FEE 


(a)  Fm  Typ« 
Cod* 


(b)i 


(C)  Fm  Om*  lor  Fm  Typ*  Co«a  M  M 


(<f)  Tom  MnouM  Om 


FEE  Um  Only 


3 


APPLICANT 

1.  L«oal  Nam*  of  Appkcam 

2.  VWca  Tolaphono  Numbof 
(            ) 

3    AM«Mnod  Nomo  UmO  tor  Ootng  Busmoss  w  «v) 

4.  Fax  TotopOone  Numbor 
(            ) 

5    Ma*ng  Stroot  AddfMS  or  PC.  Box 

AJT&tnOH 

• 

6    Ott 

7.  SM. 

e.  apcodo 

9.  Nanw  of  Contact  RapTMantabvo  (loMrMn  «««»•) 

10.  Voio*  T*laphon*  Number 
(            ) 

11.  Finn  or  Company  Nam* 

12.  Fax  Toiaphon*  Numbor 
(            ) 

13    Ma*ng  $»••(  AddiMS  or  P  O  Box 

14    Cty 

IS.  Stal* 

16.  Zip  Coda 

CLASSIFICATION  OF  FILING 

17 

TMt  Mng  ia  a  (an)    [     ]      {tow  apptealton      Am*ndm*n(  to  a  p*nding  apptcaton 

IS 

Oooa  ft*  applKwM  b*li*v*  that  tttit  «ng  ahould  b*  dasMlM  a*  MINOR  und*r  47  U  S  C  f  3097      [      ]      X*«     {jo     QoM  not  apply 

19 

if  not  mmor  und*r  47  U  S  C  S  309.  claMification  < 

20 

If  ttis  Wng  a  m  ratoronoa  to  an  axatmg  ttatwn 
CaHalgnof 

mUaling  atMon: 

raanuMtaref 

p*ndlnQ  appScadow:                                               Data  Fllad: 

NATURE  OF  SERVICE 

- 

22    Thia  Mng  ■  tor  autt>onzatnn  to  provid*  or  ua*  ttw  totowmg  typ*<t)  of  radn  aarytoa: 

[      ]        gomwfciai  moM*        grVato  nwb4*        B^tn  oommafwl  and  ptWtm  moMc        nt*d 

23    UaanareorwMb*     [      ]      Public  Mtacnbws      gligOla*      Mamal 

24    Stakit^^    [     J    PreUt     NottorproM 

25    toitoroonnoctod  a*(v«a7    [      ]    Xas    {{o 

26    Radio  Swvna  coda     [          ] 

27.  Typ*  of  oporabon  coda:     [          ] 

FCCSOO-Pagai 
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ENVIRONMENTAL  POLICY 


'"  sss'a\^::rzr4rc'pR^':^T*"'''''*'^ 

•»>«r.Mttcti«»>wreiwi>m«l>M«MmtniMi»quii»dtty  47  CPR1 1306  wid  47  CfW  1.1311. 


ALIEN  OWNERSHIP 


29.  '»«>»4»PP«c»matefeiBn80v*mm*morth«fBp>wemativ»ofanyfbi*ignflovem»nent? 

30.  Is  ttw  applicant  an  ahon  or  ttw  reprsMntativa  of  an  alien? 


31.  la  tf>*  applicant  a  corporation  organized  under  the  laws  of  any  fbreign  govamment? 


SSLSL  d^^^'h^r  ,!ir!ri^  -^  «  "^  «P««nt«ive,  or  by  a  fo^^S'Z 
rep«*«*ntrtiwa  dweof  or  by  any  corporatpn  otgawiad  und*r  the  laix  of  a  femign  countr^ 

m«*  than  one^ourth  of  the  director,  are  alans.  or  of  «»hlch  mom  than  wilfoufth  of  the  ^S^  * 
own^of  mcord  or  voted  by  aliens,  their  mpmaaMabves.  or  by  a  fomgn  govwnmani  oTn^^U^mZ 
«h««rf.  or  by  any  corporation  organizad  imder  Ih*  »«»*  of  a  tomign  coonS?  ^^^^  ^  ^^ 

'»>r.WK»ertMMplM.lwn*wsndwa»<<<ilitnflrto«jy)wwMh»i>raweoL 


BASIC  QUAUFICATIONS 


'^   I!!!J!l^J!??**"*  !'*'*'' '"'^ '"**■*''****" '^•'^^  fcena*or 

oon^u«»n  pjrrrtt  mvoked  or  had  any  appicMton  for  an  mttal.  modification  or  renewal  of  FCC  station 
authoHMton.  hoense.  constructxM  perniii  denied  by  the  Commission?  ^^ 


35.  Haslh*applicaiN.oranyp*rtytothisatip«catiMor 
th*  applicant  aver  be*n  cowrictod  of  a  Irtony  by  any 


or  any  party  directly  or  indirectly  oontroKng 
arladaral  oourt? 


o^ontoj*ft%i^^  altompting  unlawfuly  to  monopoliz*  radio  communication,  drectly  or  «direca; 


37.  Is  the  appinant  or  any 
matter  retoned  to  In  0t* 


orindiretay  controling  ih*  applicanc  currently  a  party  in  any  pandmg 
two  Hems? 


^  ^  TnTtl!!!?!!!'*^  ^  mspono^g  -Y-  to  this  question),  that  ne«her  the  appkcant  nor  any  other 
l!2Jf  iS^i^S^S^JL*"^  '"Z  •**"'"  *"  ''•*^'  '^"^  "'•^  '"'*^"  I^CC  benefits  pursuant  to 

•8«»47CTW1.a0020>)1orawmMn«9e»-psrtylom>ippta»wn-<ore<w«pMtpem 


CERTIFICATION 


(   ]       In     No 


{   ] 


Yes      No 


[    ]        Yes      No 


[    ] 


Yes      No 


[    ] 


Yes      No 


[    ]        Yes      No 


[    ]        Yes      No 


[    1        iM      No 


[    ]        Yes      No 


[    ]        Yes      No 


[    ]        Xes      Mo 


^^.IS^'^!^^^'^^'*  Of  any  pa-tcmar  freguen,^  orof  the  electromagnetic  spectrum  as  aga-nsl  the  regulatory  power 
!-r  JiT^^^JT  ^?^     ^  ^^"^^  use  of  the  same,  whether  by  i««nse  or  othe««e,  and  requests  an  authoraationin  a^ordann 

!??^  «!2  !TL!1^^  °   ^  statements  made  M  exh«>«s  are  a  matenal  part  hereof  and  are  iicoipocalad  h*<«in  as  ifset  out 

*^^J^ii!STSL^.:'^^'''^J^^         "^  ""  "^  ""^"^  '-'^^  cert^es  tha, .«  statSSTIIISetSl^USl^ 
«nd  in  al  attached  wchtote  are  true,  complete  and  cofreg  to  the  best  of  his  or  her  Knowledge  and  behef.  and  are  made  n  goodWflT 


39    Applicant  la  a  (an)    [    ]  Individual        Unincorporated  Association        Partnership        Corporation 


40    Typed  Name  of  Person  Signing 


Governmental  Entity 


42    Signature 


41.  TKIe 


43   Date 


WLLFUL  FALSE  STATEMENTS  MADE  ON  THIS  FORM  ARE  PUNISHABLE  BY  FINE  MiWOR  HMPRISCMMMBfT 
PERMfT  (U.S.  Code.  Tltl*  47.  SdCtion  312(aM1».  AND/OR  FORFETTURE  (U.S.  Code.  TWe  47.  Sectiofi  503). 
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PEDCfUL  COMMUNtCATKMIS  COMMNSSION 

Administrative  Information 

Personal  Communications  Servtca 
Cellular  Radiotelephone  Service 

Paging  and  Radiotelephone  Service 

Rural  Radiotelephone  Service 

Offshore  Radiotelephone  Service 

Air-ground  Radiotelephone  Service 


PURPOSE  OF  FILING 


A1.    Tb«  pufpo««  o<  ttus 
Mng  ato: 


Ent9f  ofM  Of  ffioro  iMWfS  Vim 
cofftctty  d««cnb«  ttt«  purpoM  of 


M/UOR 

^  r«9u««<  an  maal  authorttation  for  a  naw  ayalam  or  atalion;  adcWional  dtannata  or  spacSum  (al) 

B  raquati  auttionzation  or  amand  a  ponding  applcation  to  changa  a  channal  or  channot  block  (al) 

£  roquatt  •  partial  aaaignmant  of  a  radio  alation  autttortzation  (al) 

Q  r«qu«*t  •utf)onzation  for  faoMws  tor  wtuch  anvironmontal  anawmant  to  raquirad  (al) 

{  raquasl  auVtoroatton  for  faoMia*  tor  wtiicft  Intamatiortal  coordination  to  roquirad  (al) 

£  raquaai  a  davatopmantal  autftonzation  (CO.  CL.  CR) 

g  raouast  ragutor  autftonzation  tor  faakbaa  oporaling  undar  davatopmanUI  auttwrity  (CO,  CL,  CR) 

Ij  amand  a  paf«d«>g  applicainn  lo  •ubstanOaly  cfwrtga  tt>a  tocfmical  propoaal  (CD.  OR) 

I  raquMt  authorization  tor  a  oalular  (adtty  ttiat  would  produca  a  da  winimto  SAB  axlanaion  (CL) 

J  amand  •  pandng  apptcatnn  to  modify  a  CGSA  to  induda  araa  not  pravtouaiy  propoaad  (Ct..) 

K  r«qua«t  tttat  a  CGSA  boundary  be  dalarminad  using  an  aSamat^  mathod  (CL) 

t  raquast  authorization  for  a  now  or  axpartdad  aarvica  araa  on  a  requastad  ctiannol  (CO) 

Ig  raquaat  authoruabon  for  on«  or  mora  now  or  ralocatad  ffaiad  ctaliona  (CO) 

y  raquaat  authorization  to  ncraaaa  tho  ERP  an<)/or  antenna  ha^ht  AAT  of  a  ffatad  ftstton  (CO) 

Q  raquaat  authoniy  to  provida  commaroal  pagng  tarvna  uaing  a  broadcast  station  subcatfiar  {pOi 

C  raquast  authonzation  for  a  Commarcial  Av«tion  ground  station  location  to  ba  aalabSshad  (CO) 

g  raquast  authorization  for  a  naw  or  ratocatod  Ganaral  Av«tion  ground  statnn  (C6) 

B  raquast  authonzation  tor  a  naw/ralocalad  niraVoffshora  cantrai  offica/intarofKoa  station  (CR.  CO) 

MINOR 

S  raquast  authonzabon  for  ona  or  mora  nwnor  cfianga(s)  to  an  axisting  aystam  or  station  (al) 

X  aflsct  a  mnor  amandmant  of  a  panding  appkcabon  (al) 

y  raquost  an  axtonsion  of  tma  to  comptato  conslrucbon  of  or>a  or  mora  tacJHiaa  (al) 

y  raquast  authorization  tor  a  naw  or  ratocatod  rural  or  offshora  subscribar  station  (CR.  CO) 

fl  raquast  to  consoMato  saparatofy  auttwnzad  (acMws  (al) 


FACILITIES  NOT  CONSTRUCTED 

A10. 
Location 
Numtiar 

A11. 

rWB  MUfVw9f 

A12. 

Location 

Street  Address,  City  or  Tovwi.  Stats 

* 
^ 

MARKET  /  CHANNEL  BLOCK 


A2    Market  Oesqnator 


A3.  Channel  Block 


A4    Sub-Martiat  Dasqnator 


AS    Market  Name 


CONTROL  POINTS 


A6 

Consoi  Po«t 

Number 

A7 

Location 

Siroet  Address.  C«y  or  Town.  Stato 

AS 

AS 

Acbon  Raquestod 

Add    B***l* 

(    ) 

(    ) 

> 

(     ) 

FCC  SOO  -  Sclwduia  A 
OetobarlSS4 


UMI 
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FEDERAL  COMtMUNICATIONS  COMMISSION 

Technical  Data 

(Individual  Channel  Aatignmanl) 


Personal  Convnuncabont  S«rvic«  (NamxaMnd) 

Paging  and  Radiotaiephona  Sarvica 

Rural  Radiotelaphona  Sarvica 

A»-9round  Radcteiaphona  Sarvica  (Gwwai  AnMoi) 

Offshora  Radiotaiephona  Sarvica 


LOCATION 


B1.  Acbon  Requested        [      ]        Add  Dala«a  Modify 

B2.  FCC  Locaton  Number    iKn«o8t*iMui*r) 

B3.  Street  Address  or  other  Oescnpton  of  Location 

- 

84    C«y 

B5    County 

- 

B6    State 

B7.   NAD  27         North  Latrfude 
(OO-MM-SS) 

B8    NAD  27 

West  Longitude 
(OOO-MM-SS) 

FCC  Use  Only 

B9    NA0B3        No(thUt«ud« 
(DO-MM-SS) 

O                         »                        f 

BIO    NADB3 

West  Longtud* 
(OOOMM-SS) 

O                                   '                                  M 

If  changng  arttenrta  locatnn.  provvte  coordwatas. 

FCC  location  nxttrtow  and  datum  for  old  location: 

B11.                    North  Utttuda 
(004AM-SS) 

0                      »                      - 

B12.                     Wast  Long«Mte 
(00O44M-SS) 

O                      »                      w 

B13    FCC  Location  Number 

B14.    Datum  (NAD  27  or  »M0 (3) 
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ANTENNA 


B20    Action  Requested    [     ]     Add  De«to  Modify 


823.  Type 


B26.  Heqht  of  Center  of  Radiation  AAT  (mM«s) 


B21.  Status:    [     ]       Existing      Proposed 


824.  Manufacturer 


827.  BeamvMdth  of  ktain  Lobe  (i 


822.  Antenna  Number 


B2S.  Model  Number 


828    Height  to  r«>  AGL  (mmra) 


TRANSMITTERS  FOR  ANTENNA 


RADIAL  DATA  FOR  ANTENNA 


829. 

Transmitier 
Number 

830. 

Action  Requested 

Add  Delete  Modify 

831. 

Channel  Center 
Frequency  (Mhz) 

832. 

Transmitter  Class 
Code 

Non-«tandard  Emission 
Type  Designator 

834 

Maximum 
Transmitting  ERP 

1 

II 

III 

IV 

Artnuth 
ln«  North) 

835. 

Antenna  Height 

AAT 

836 

Transmitter  t 

ERP 

(VMMU) 

837. 

Transmitter  II 

ERP 

(VMRS) 

838 

Transmitter  III 
ERP 

839 
ERP 

(MMM) 

0* 

, 

45* 

. 

W 

135* 

' 

180* 

225« 

270* 

315* 

54589 


SUPPLEMENTARY  LOCATION  INFORMATION 

815    IsthaiocaMn  Northof  LineAorEaslofLineC?       [       ]             Yet.  Nerlh  of  Line  A        Yea.  East  of  Line  £ 

MO 

B16.  is  lh«  location  wiihn  200  UomelafS  of  Itte  US  -Mexico  border?      [       ]               Xm           ffo 

Complele  the  foaowmg  tor  any  adjacent  maniets  wChin  200  ktometers  of  this  location: 


B17 

Adiaoant  Marttat 

Designator 

818 
Adtaoent  Market  Name 

819 

Shortest  Oiatanoa  to  Adjacent 
Market  (UMMn) 

• 

* 

POINTS  OF  COMMUNICATION  FOR  ANTENNA 

840 

Action 

Requested 

Add      Delete 

841 

Transmitter 

Number 

842 

Loution 
(Cty  or  Town  SUlei 

843 

North  Latitude 

(OO-MM-SS-) 

844 
West  Longitude 

(DOO*MMSS-) 

845 

Subscnber 
Can  Sign 

, 

FCC  800  •  Schertuto 


B-Page1 
1994 
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*rpfp^i  rnnmiMTflTiOHH  rcimimiOM 
Technical  Data 

(Blocfc  CiMnn*!  Assignment) 

Cellular  Radioletephone  Scfvice 
Pefsonal  Communications  Service 
Air-ground  Radiotelephone  Service  iCantmtm 


LOCATION 

CI.  Action  RcquMtwt         [      }        *■>(<  Qatttm  Modify 

C2.  hLC  Loca&on  Numbaf    (Kay  le  «< 

taSuttF)                                                              1 

C3.  Street  Address  or  eVter  Description  of  Location 

C4    City 

C5.  County 

C8.  SM» 

C7.  NA0  27        NofthLaUlude 
(OD^M-SS) 

O                            t                            It 

C«.  NA0  27         West  Longitude 
(OOCHMM^S) 

O                                f                                M 

FCC  Use  Only 

C9.  NA0  83        Nortf)  Latitude 
(D04yn«-SS) 

O                 -        f                        •» 

CIO.  NA0  83       WeslLongtude 
(OOOMiykSS) 

o                       »                       #» 

K  cliangffiQ  anienne  location,  pfuviie  coeidmaiee. 

FCC  locsfioit  niiFTv#f  MOO  Ofltufn  tof  old  tocsoofi* 

C11.                    North  Latitude ' 
(OaMM-SS) 

•                       •                       »* 

C12.                    West  Longtude 
(00O4IM-SS) 

•                       »                       #» 

C13.  FCC  Location  Number 

CM.    Oelum|NM>37arNM>«3» 

TECHNICAL  PARAMETERS 


C1S.  Height  of  Antenna  Center  of  Radiation  AAT  (MMMt     C16    Heqhi  to  Top  of  Amamw  AGL  <mMm)     017.  Manmum  ERP  (vwm) 


RADIAL  DATA 


Azniuth 

«»y»n  Irom  iru*  NoriM 

CIS    Amanna  Heigtit 

AAT   (m*Mn) 

C19    Transirattmg  ERP 

C20    Distance  10  SAB 

OiiBwril 

C21     Distance  to  CGSA 

(UomMra) 

0* 

• 

45* 

to- 

ns* 

^$o• 

MS- 

270- 

SIS- 
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F6)ERAL  COMMUNICATIONS  COMMISSION 
SCHEDULE  D 

Administrative  Data 

(a«  services  except  those  for  which  Schedule  A  is  required) 


Licensee  Name 

Radio  Sanrioe 

Cal  Sign  or  SItton  Locabon  (C«y.  SMtt 

PURPOSE  OF  FILING 


01.  The  puipose  of  tftis  filing  Is  to: 


]  a  request  a  new  station  loans*. 

]  M  modify  an  existing  licensed  station<s). 

]  B  renew  an  existing  licensed  station. 

]  ]{  reinstate  an  expired  cat  sign. 

]  A  assign  an  exisling  icens*. 


02.  If  system  licensing,  list  cal  signs  of  stations  to  be  oonttHned. 
(First  cal  sign  ¥ril  be  retained.) 


03.  Specify  proposed  modiftcations.  if  any: 


ASSOCIATED  CALL  SIGNS 


04.  Cal  signs: 


RADIO  SYSTEM  OPERATION  POINT  OF  CONTACT 


OS.  street  Address.  Cky.  SUta 

06   Voce  Telephooe  Number 
(                ) 

ASSOCIATED  BROADCAST  STATION 


07.  Cal  Sign 

06.  City 

09.  State 

MARKET  AREA 


PAGING  OPERATIONS 


010.  Martcet  Area  /  Number 


01 1.  Number  of  Paging  ftecaivers 


ELIGIBILITY 


012.  Describe  Activity 


013.  Rule  Section 


FOR  FREQUENCY  COORDINATORS  USE  ONLY 
D14.  Frequency  Coordination  Number  [  ] 


FCC  600  •  Schedule  C 
Octotoer19«4 


FCC  600  •  Schedule  D 
October19»4 


UMI 
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FEODUL  COMMUNKATIONS  COMMMSSiON 
SCHEDULE  E 

Station  Location  Data 

(*■  MfvteM  «iM«t  «MM  lor  «*(Mdt  Sdwduia  A  li 


UcanwcNMnc 

Radio  SwviM 

Ca»  Sign  or  Statton  LocaOon  (Cay.  9mn 

El.  SpKify  ttw  datum  uMd  to  dMfmina  al  cooRllnain  on  Mi  abig:     [  ]    MMOp       NM)f3       Qlm  {  Sfitdhf . 

FIXED  OR  PERMANENT  LOCATIONS 


LOC 

E2. 

Stabon  AddraM  /  Gaogfaphic  Location 

E3. 

Ciy 

E4. 
County 

E5. 
StalB 

A 

■ 

C 

D 

E 

P 

LOC 

E6. 

Latjiuda  (dagraaa.  minutas.  aaoonda) 

E7. 
LongtM<i  Ki>ian.  iwinulia.  Mcandi) 

ES. 

Ground  Elavatton  (matara) 

A 

B 

C 

0 

E 

P 

CONTROLS  MEETING  THE  20  FOOT  CRITERIA,  MOBILE  OR  TEMPORARY  L 

OCATIONS 

LOC 

E«. 
Radws 

(km) 

CIO 
Araaof 
Oparabon 
Coda 

Ell. 
LATmjOC                      lONOrrUDE                        COOHTf                STATE 

El  2.  Opanlions 
(S)  South  of 
Una  A  and/or  (W) 
tMMlofUnaC 

0 

- 

- 

- 

- 

- 

.       .    . 

- 

- 

- 

- 

• 

• 

- 

- 

^ 

SUte  Table 

Abbreviations  for  States,  Jurisdictions 
and  Areas 

AL    Alabama 

AK    Alaska 

AZ    Arizona 

AR    Arkansas 

CA    California 

(X)    Colorado 

CT    Connecticut 

DE    Delaware 

EK]    District  of  Columbia 

FL    Florida 

GA    Georgia 

GM    Gulf  of  Mexico 

HI    Hawaii 

ID    Idaho 

IL    Illinois 

IN    Indiana 

LA    Iowa 

KS    Kansas 


KY    Kentucky 
LA    Louisiana 
ME    Maine 
MD    Maryland 
MA    Massachusetts 
MI    Michigan 
MN    Minnesota 
MS    Mississippi 
MO    Missouri 
MT    Montana 
NE    Nebraska 
NV    Nevada 
NH    New  Hampshire 
NJ    New  Jersey 
NM    New  Mexico 
NY    New  York 
NC    North  Carolina 
ND    North  Dakota 
OH    Ohio 
OK    Oklahoma 
OR    Oregon 
PA    Pennsylvania 


RI    Rhode  Island 

SC    South  Carolina 

SD    South  Dakota 

TN    Tennessee 

TX    Texas 

UT    Utah 

VT    Vermont 

VA    Virginia 

WA    Washington 

WV    West  Virginia 

WI    Wisconsin 

WY    Wyoming 

AS    American  Samoa 

GU    Guam 

UM    Midway  Island 

MP    Northern  Mariana  Islands 

PR    Puerto  Rico 

VI    Virgin  Islands 

UM    Wake  Island 

■NXMO  COOC  STia-at-M 


FCC  SOO  •  Sctwduta  E 
Octobar  19*4 


UMI 
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FCOCfUL  CONMIUNICA-nCNS  COMMISSION 
SCHEDULE  F 

Antenna  Structure  Data 

(AlScfvicn) 


LcansM  N«me 

RadwSwvto* 

Cat  Sign  or  Station  Location  (C«y.  9m» 

STATUS  AND  IDENTIFYING  INFORMATION 


LOC 

F1 
NtfiMr 

n 

•r 

F3 

CalSi^nof 
Ex«t»«g  Station 

F4. 
Radn 

Sannoa 

F5 
Towar  Ownar^  Nanta  and  Talaphona  Numbar 

A 

B 

C 

D 

1 

F 

*                                     /             \ 
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FfgtmZ 


Fig4H«3 


a,d 


a^ 


cJ. 


oDrnDD 


b      U 
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a  ■  haigM  to  ep  of  anlanna 
(AGL) 


b  •  haigM  of  aupport  atnictun 
(AOL) 


c*  ground  alavation 
(AMSL) 


d  -  OMaraM  l«a«gl«t  Of  ainictura 


STRUCTURE  TYPE  AND  HEIGHT 


LOC 

F« 
FIgura 
Numoar 

F7 
SbMCtun  Typa 

F« 

HaigM  of  Support 
Slnictura(b) 

|WUH> 

F9 

Ovaral  Haight  Of 

Sln«clura(d) 

•MMWIk 

F10 

FCC 

Towar  Numbar 

A 

■ 

C 

0 

E 

F 

FAA  NOTIFICATION 


LOC 

Ftl 

FAA 

noufwa'^ 

F12 

Data  FAA 

Notiflcabon  Fled 

F13 
FAA  Rag«nai  OfRoa  Nodftad 

F14 
FAA  Study  Numbar 

A 

• 
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FEDERAL  COMMUNICATIONS  COMMISSION 
SCHEDULE  O 

Ttchnical  Data 
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FCC  FEDERAL  COMMUNICATIONS  COMMISSION 

600  SCHEDULE  H 

Additionai  Antenna  Data 

(RamoM  Pickup  Broadcast  Auxihary) 
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IQCN  Dodwt  No.  W-4S7:  OA  M-llfq 

Pilvale  Und  MobN*  Radk>  SwvicM; 
NontMm  CaUfomla  Public  Safety  Plan 


AGENCY:  Federal  Communications 

Commission. 

Acnow;  Notice. 

StJMMARY:  The  Acting  Chief,  Land 
Mobile  and  Microwave  Division  and  the 
Acting  Chief.  Spectrum  Engineering 
Division  released  this  Order  amending 
the  Public  Safety  Radio  Plan  for 
Northern  California  (Region  6).  As  a 
result  of  accepting  the  amendment  for 
the  Plan  for  Region  6,  the  interests  of  the 
eligible  entities  within  the  region  will 
be  furthered. 

EfFECnVE  DATE:  October  25, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Betty  Woolford.  Private  Radio  Bxireeu, 
Policy  and  Planning  Branch,  (202)  632- 
6497. 
SUPPLEMENTARY  INFORMATION: 

Order 

Adopted:  Oct(*er  17,  1994. 
Released:  October  25.  1994. 
By  the  Acting  Chief,  Land  Mobile  and 
Microwave  Division  and  the  Acting 
Chief,  Spectrum  Engineering  Division: 

1.  The  Private  Raqio  Bureau  and  the 
OfBce  of  Engineering^nd  Technology, 
acting  under  delegated  aubiprity, 
accepted  the  Northern  California 
(Region  6)  Public  Safety  Plan  (Plan)  on 
November  20,  1990,  5  FCC  Red  7123 
(1990). 

2.  By  letter  dated  May  9, 1994.  the 
Region  proposed  to  amend  its  Plan.  The 
proposed  amendment  would,  in  part, 
revise  the  current  channel  allotments. 
The  Commission  placed  the  letter  on 
Public  Notice  for  comments  due  on 
September  15,  1994.  59  FR  42046 
(August  16,  1994).  The  Commission 
received  two  comments,  both  of  which 
urged  the  Commission  to  approve  the 
proposed  amendment. 

3.  We  have  reviewed  the  proposed 
amendment  to  the  Region  6  Plan  and, 
having  received  no  comments  to  the 
contrary,  conclude  it  furthers  the 
interests  of  the  eligible  entities  within 
the  Region. 

4.  Accordingly.  IT  IS  ORDERED,  That 
the  Public  Safety  Radio  Flan  for 
Northern  California  (Region  6)  IS 
AMENDED,  as  set  forth  in  the  Region's 
letter  of  May  9. 1994.  This  Amendment 
is  effective  immediately. 

Federal  Communications  Commisalon. 

RoMlind  K.  Allen, 

Acting  Chief.  Land  hdobile  and  Microwave 

Division. 

IFR  Doc.  94-26957  Filed  10-31-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

NSB  Holding  Corp..  at  al.;  Formaliona 
of;  Acqulailiona  by,  and  Meryara  of 
Bank  Holding  Companlaa 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1642)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  hctors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C  1642(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
November  25, 1994. 

A.  Federal  Raeerre  Bank  of  New 
York  (William  L  Ri^ledge,  Senior  Vice 
President)  33  Liberty  Street.  New  York. 
New  York  10045: 

1.  NSB  Holding  Corp..  Suten  Island. 
New  York;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Northfield  Savings 
Bank,  Staten  Island,  New  York. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Century  South  Banks.  Inc., 
Dahlonega.  Georgia;  to  acquire  99.21 
percent  of  the  voting  shares  of  First 
Community  Bank  of  Dawsonville, 
Dawson  ville,  Georgia. 

2.  Century  South  Banks,  Inc., 
Dahlonega,  Georgia;  to  merge  with 
Gwinnett  Bancorp,  Inc.,  Duluth, 
Georgia,  and  thereby  indirectly  acquire 
Gwinnett  National  Bank,  Duluth. 
Georgia. 

3.  S6-V  Holding  Company,  Maryville. 
Tennessee;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Etowah  Bancing 
(Dompany,  Etowah,  Tennessee,  and 
thereby  indirectly  acquire  Southern 


United  Bank  of  McMimi  County. 
Etowah,  Tennessee. 

C  Federal  Reserve  Bank  of  Kansas 
CHy  (John  E.  Yorke.  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
Qty.  Missouri  64198: 

1.  Altus  NBC  Corporation,  Alius. 
CMdahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Capital  National 
Bancshares.  Inc..  Oklahoma  City, 
Oklahoma,  and  thereby  indirectly 
acquire  Capital  National  Bank. 
Oklahoma  Qty,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  26, 1994. 
Isonifcr  J.  Jehnann. 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  94-26986  Filed  10-31-94;  8:45  am] 
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Loula  F.  Plgnalalll;  Changa  in  Bank 
Control  Notlca;  AcquMUon  of  Sharaa 
of  Banka  or  Bank  Holding  Companlaa 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  f>aragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federd  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  November  15. 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 

(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Louis  F.  Pignatelli,  Rock  Falls, 
Illinois,  to  acquire  7.5  percent  of  the 
voting  shares  of  Commimity  Illinois 
Corporation,  Rock  Falls.  Illinois,  and 
thereby  indirectly  acquire  Community 
State  Bank  of  Rock  Falls,  Rock  Falls. 
Illinois. 

Board  of  Goveraors  of  the  Federal  Reserve 
System.  October  26. 1994. 
Jemiifier  J.  Johnson. 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc  94-26987  Filed  10-31-94;  8:43  am] 
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Norwaat  Corporation;  Notlca  of 
Applkatlon  to  Engagada  novo  in 
Pannisaibla  Nonbanking  Activltlas 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  B^ik 
Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consununation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  imsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  15. 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  NoTwest  Corporation,  Miimeapolis, 
Minnesota;  Norwest  Financial  Special 
Services,  Inc.,  Des  Moines,  Iowa;  and 
Norwest  Financial,  Inc.,  Des  Moines, 
Iowa;  to  engage  de  novo  in  consimier 
finance  and  sales  finance,  pursuant  to  § 
225.25(b)(1)  of  the  Board's  Regulation  Y, 
and  the  offering  for  sale  and  selling  of 
bookkeeping,  payroll  and  other 
management  financial  reporting  services 
and  data  processing  services,  pursuant 


to  §  225.25(b)(7)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  26. 1994. 
Jennifcr  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-26990  Filed  10-31-94;  8:45  am] 
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Cbristophar  Thomaa  Moser;  Changa  in 
Bank  Control  Noticaa;  Acquisitlona  of 
Sharaa  of  Banka  or  Bank  Holding 
Companiea;  CorractkMi 

This  notice  corrects  a  notice  (FR  Doc. 
94-94-26260)  pubUshed  on  page  53477 
of  the  issue  for  Monday.  Octo^  24. 
1994. 

Under  the  Federal  Reserve  Bank  of 
Dallas  heading,  the  entry  for 
Christopher  Thomas  Moser,  is  revised  to 
read  as  follows: 

1.  Christopher  Thomas  Moser,  San 
Antonio,  Texas;  to  acquire  4.61  percent, 
for  a  total  of  10.29  percent;  William  B. 
Moser,  Jr.,  Beeville.  Texas,  to  retain  a 
total  of  6.64  percent;  Margaret  Lyne 
Moser,  Beeville.  Texas,  to  retain  a  total 
of  4.04  percent;  William  Bamett  Moser. 
Ill,  Live  Oak  County,  Texas,  to  retain  a 
total  of  1.65  percent;  ICatheryn  OUvia 
Moser  Trust,  San  Antonio,  Texas  to 
retain  a  total  of  .35  percent;  Sybil  Small 
West  Grantor  Trust,  San  Antonio,  Texas, 
to  retain  a  total  of  .35  percent;  Edward 
Zacharias  Lyne  Moser.  San  Antonio, 
Texas,  to  acquire  .17  percent,  for  a  total 
of  2.92  percent;  and  Ruth  Moser  Davies, 
Austin.  Texas,  to  retain  a  total  of  1.64 
percent  of  the  voting  shares  of 
Southwest  First  Community,  Inc.,  and 
thereby  indirectly  acquire  State  Bank  ft 
Trust  Company,  Beeville,  Texas,  and 
Commercial  State  Bank,  Sinton,  Texas. 

Comments  on  this  application  must 
be  received  by  November  14, 1994. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  26, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-26989  Filed  10-31-94;  8:45  am] 
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Bank  South  Corporatkm;  Acquisltton 
of  Company  Engaged  in  Permissibla 
Nonbanking  Activitiea 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  22S.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 


activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  stich 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  heu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  stmimarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  appUcation 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  15. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Bank  South  Corporation,  Atlanta, 
Georgia,  to  acquire  Gwinnett 
Bancshares,  Inc..  Lawrenceville. 
Georgia,  and  thereby  indirectly  acquire 
Gwiimett  Federal  Bank,  FSB, 
Lawrenceville,  Georgia,  and  thereby 
engage  in  operating  a  savings  and  loan 
association  pursuant  to  §  225.25(b)(9)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  26. 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-26988  Filed  10-31-94;  8:45  am) 
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FEDERAL  TRADE  COMMtSSiON 
[File  No.  911  0097] 

Baby  Furniture  Plus  Association,  Inc.; 
Proposed  Consent  Agreement  With 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 


UMI 
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ACTION:  Proposed  consent  agreement. 

•UftMARV:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfiair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  an  Alabama  buying 
cooperative  and  trade  association  from 
taking  any  action  on  behalf  of  its 
members,  or  encouraging  them  to  take 
any  action,  that  interferes  with  a 
juvenile  product  manufacturer's 
decision  as  to  how  or  to  whom  to 
distribute  its  products.  The  consent 
agreement  also  would  prohibit  the 
respondent  from  coercing — by  means  of 
actual  or  threatened  refusals  to  deal — 
any  juvenile  products  manufacturer  to 
abandon  or  adopt^or  to  refrain  from 
abandoning  or  adopting — any  marketing 
method  for  its  products. 
DATES:  Comments  must  be  received  on 
or  before  January  3, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159, 6th  Street  and  Pennsylvania 
Avenue  NW.,  Washington,  DC  20850. 
FOA  FURTHER  INFORMATION  CONTACT: 
Phoebe  Morse.  Boston  Regional  Office, 
Federal  Trade  Commission,  101 
Merrimac  St.,  Suite  810.  Boston,  MA 
02114-4719.  (617)  424-5960. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  C(0  of  the  Federal  Trade 
Commission  Act.  38  State.  721. 15 
U.S.C.  46  and  §  2.34  of  the 
Commission's  rules  of  practice  (16  CFR 
2.35),  notice  is  hereby  given  that  the 
following  consent  agreement  containing 
a  consent  order  to  cease  and  desist, 
having  been  filed  with  and  accepted, 
subject  to  final  approval,  by  the 
Commission,  has  been  placed  on  the 
pubUc  record  for  a  period  of  sixty  (60) 
days.  Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§  4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice  (16  CFR  4.9(b)(6)(ii)). 

Agreement  Containing  Consent  Order 
To  Cease  and  Desist 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  the  Baby 
Furniture  Plus  Association.  Inc. 
("BFPAI")  and  it  now  appearing  that  the 
BFPAI.  hereinafter  referred  to  as 
proposed  respondent,  is  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts 
and  practices  being  investigated. 

It  is  hereby  agreed  by  and  between  the 
BFPAI.  by  its  duly  authorized  officer, 


and  counsel  for  the  Federal  Trade 
Commission  that: 

1.  Pro(KMed  respondent  Baby 
Furniture  Plus  Association,  inc.  is  a 
corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of 
the  laws  of  the  Commonwealth  of 
Virginia,  with  its  principal  office  and 
place  of  business  located  at  Suite  1, 
1020  Montgomery  Highway, 
Birmingham.  Alabama  35216. 
Respondent  is  a  voluntary  association  of 
retailera  of  juvenile  products  doing 
business  in  approximately  twenty-five 
States. 

2.  Proposed  respondent  admits  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

3.  Proposed  respondent  waives: 

(a)  Any  further  procedural  steps; 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  findings  of  fact  and 
conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement:  and 

(d)  All  claims  under  the  Equal  Access 
to  Justice  Act. 

4.  This  agreement  shall  not  become  a 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the  draft 
of  complaint  contemplated  thereby,  will 
be  placed  on  the  public  record  for  a 
period  of  sixty  (60)  days  and 
information  in  respect  thereto  publicly 
released.  The  Commission  thereafter 
may  either  withdraw  its  acceptance  of 
this  agreement  and  so  notify  proposed 
respondent,  in  which  event  it  will  take 
such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

5.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute 
an  admission  by  proposed  respondent  of 
facts,  other  than  jurisdictional  facts,  or 
of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attached. 

6.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  provisions  of  §.2.34  of  the 
Commission's  rules,  the  Commission 
may  without  further  notice  to  proposed 
respondent,  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  draft  of  complaint  here 
attached  and  its  decision  containing  the 
following  order  to  cease  and  desist  in 
disposition  of  the  proceeding,  and  (2) 


make  information  public  in  respect 
thereto.  When  so  entered,  the  order  to 
cease  and  desist  shall  have  the  same 
force  and  effect  and  may  be  altered, 
modified  or  set  aside  in  the  same 
manner  and  within  the  same  time 
provided  by  statute  for  other  ordere.  The 
order  shall  become  final  upon  service. 
Delivery  by  the  U.S.  Postal  Service  of 
the  decision  containing  the  agreed-to 
order  to  proi>08ed  respondent's  address 
as  stated  in  this  agreement  shall 
constitute  service.  Proposed  respondent 
waives  any  right  it  might  have  to  any 
other  manner  of  service.  The  complaint 
may  be  used  in  construing  the  terms  of 
the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order 
or  in  the  agreement  may  be  used  to  vary 
or  contradict  the  terms  of  the  order. 

7.  Proposed  respondent  has  read  the 
proposed  complaint  and  the  order 
contemplated  hereby.  It  understands 
that  once  the  order  has  been  issued,  it 
will  be  required  to  file  one  or  more 
compliance  reports  showing  that  it  has 
fully  complied  with  the  order.  Proposed 
respondent  further  imderstands  that  it 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each 
violation  of  the  order  after  it  becomes 
final. 

Order 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  "Baby  Furniture  Plus  Association, 
Inc."  means  Baby  Furniture  Plus 
Association.  Inc..  and  its  directors, 
committees,  officers,  representatives, 
agents,  employees,  successors  and 
assigns. 

B.  "Juvenile  products"  means 
products  or  accessories  to  products  that 
are  used  by  or  are  intended  for  use  by 
babies,  children  or  juveniles. 

I 

It  is  ordered  that  BFPAI.  directly, 
indirectly,  or  through  any  corporate  or 
other  device,  in  or  in  connection  with 
its  activities  in  or  affecting  commerce, 
as  "commerce"  is  defined  in  section  4 
of  the  Federal  Trade  Commission  Act.  as 
amended,  forthwith  ceaee  and  desist 
from: 

A.  Taking  any  action,  directly  or 
indirectly,  on  behalf  of  its  members, 
including  but  not  limited  to  any  actual 
or  threatened  boycott  or  refusal  to  deal, 
that  has  the  purpose  or  eff^ect  of 
interfering  with  any  juvenile  product 
manufacturer's  decision  as  to  how  or  to 
whom  it  distributes  its  product(s); 

B.  Coercing,  compelhng,  inducing,  or 
intimidating  by  means  of  actual  or 
threatened  refusals  to  deal,  or 
attempting  to  coerce,  compel,  induce,  or 
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intimidate  by  means  of  actual  or 
threatened  refusals  to  deal,  any 
manufacturer  of  juvenile  products  into 
abandoning,  adopting  or  refraining  bom 
abandoning  or  adopting  any  marketing 
method,  practice  or  policy  with  regard 
to  the  distribution  of  its  product(s);  and 

C.  Requesting,  urging,  recommending 
or  suggesting  that  BFPAI  membera  take 
any  action,  directly  or  indirectly, 
including  but  not  limited  to  any  actual 
or  threatened  boycott  or  refusal  to  deal, 
which  has  the  purpose  or  effect  of 
interfering  with  any  juvenile  product 
manufacturer's  decision  as  to  how  or  to 
whom  it  distributes  its  product(s). 

Provided  that  this  order  shall  not  be 
construed  to  prevent  BFPAI  from 
engaging  in  trade  association  or  buying 
cooperative  activities  that  are  lawful 
under  the  antitrust  laws. 

n 

It  is  further  ordered  that  BFPAI  shall: 

A.  Distribute  by  first-class  mail  a  copy 
of  this  order  and  the  accompanying 
complaint  to  each  of  BFPAI's  members 
within  thirty  (30)  days  after  the  date  on 
which  this  order  become  final; 

B.  For  a  period  of  five  (5)  years  after 
the  date  on  which  this  order  becomes 
final,  provide  each  new  BFPAI  member 
with  a  copy  of  this  order  and  the 
accompanying  complaint  at  the  time  the 
member  is  accepted  for  membership; 
and 

C  Within  thirty  (30)  days  after  the 
date  on  which  this  order  becomes  final, 
distribute  by  first-class  mail  to  each 
manufacturer  enumerated  in  "Appendix 
A"  to  this  order  a  copy  of  the 
Commission's  complaint  and  order  in 
this  matter  and  letter,  on  BFPAI 
letterhead  and  signed  by  BFPAI's 
president,  in  the  form  shown  as 
"Appendix  B"  to  this  order. 

m 

It  is  further  ordered  that,  for  a  period 
of  five  (5)  years  after  this  order  becomes 
final,  BFPAI  shall  maintain  in  its  files 
a  copy  of  the  minutes  of  each  meeting 
of  its  membership  and  of  each  meeting 
of  its  board  of  directors  and  a  copy  of 
all  correspondence  received  from,  or 
sent  to,  any  mail  order  dealer  of  juvenile 
products,  any  manufacturer  of  juvenile 
products,  or  any  association 
representing  manufacturers  of  juvenile 
products  and  that  such  copies  of 
minutes  and  correspondence  be  made 
available  to  Conunission  staff  for 
inspection  and  copying  upon  reasonable 
notice. 

IV 

It  is  further  ordered  that,  within  sixty 
(60)  days  after  the  date  on  which  this 
order  becomes  final,  BFPAI  shall  file 


UMI 


with  the  Commission  a  verified  written 
report  setting  forth  in  detail  the  manner 
and  form  in  which  it  has  complied  with 
this  order.  Thereafter,  additional  reports 
shall  be  filed  at  such  other  times  as  the 
Commission  or  its  staff  may,  by  written 
notice  to  BFPAI,  require. 

V 

It  is  further  ordered  that  BFPAI  shall 
notify  the  Commission  at  least  thirty 
(30)  days  prior  to  any  proposed  change 
in  the  corporation  such  as  a  dissolution, 
assignment,  or  sale  resulting  in  the 
emergence  of  a  successor  corporation  or 
association,  or  any  other  change  in  the 
corporation  o^  association  which  may 
affect  compliance  obligations  arising  out 
of  this  order. 

Appendix  A 

A.D.I.  Lamps,  P.O.  Box  6357,  Phoenix.  AZ 

85005,  Attn:  National  Sales  Manager 
Apnea  U.S.A..  Inc.  P.O.  Box  25408— Zip 
92825-5408. 1200  Howell  Avenue. 
Anaheim.  CA  92805,  Attn:  National  Sales 
Manager 
Baby  Trend,  Inc.,  1928  W.  Holt  Avenue. 
Pomona.  CA  91768.  Attn:  National  Sales 
Manager 
Bandaks  Emmaljunga  Incorporated.  737 
South  Vinewood  Street,  Escondido,  CA 
92029.  Attn:  National  Sales  Manager 
Bassett  Furniture  Industries,  Inc,  P.O.  Box 
626,  Bassett,  VA  24055,  Atln:  National 
Sales  Manager 
Carlson  Children's  Products,  Inc..  122 
KirkJand  Circle,  Oswego.  IL  60543.  Attn: 
National  Sales  Manager 
Century  Products  Company,  9600  Valley 
View  Road,  Macedonia,  OH  44056-9989, 
Attn:  National  Sales  Manager 
Chicco  Artsana  of  America.  200  Fifth  Ave.. 
Rm  910.  New  Yoric,  NY  10010.  Attn: 
National  Sales  Manager 
Child  Craft  Industries.  Inc..  P.O.  Box  444. 
Salem,  IN  47167-0444.  Attn:  National 
Sales  Manager 
Children  on  the  Go,  1670  S.  Wolf  Road. 
Wheeling.  IL  60090,  Attn:  National  Sales 
Manager 
Cocso,  Inc.,  2525  State  St.,  Columbus,  IN 

47201,  Attn:  National  Sales  Manager 
Dutalier,  Inc.,  298  Chaput  St.  Pie,  Quebec, 
Canada  JOH  IWO,  Attn:  National  Sales 
Manager 
Evenflo  Juvenile  Furniture  Co.,  1801 
Commerce  Drive,  Piqua,  OH  45356.  Attn: 
National  Sales  Manager 
FBS.  Inc..  1071  Batesville,  Rd..  Greer,  SC 

29650,  Attn:  National  Sales  Manager 
Fisher-Price,  Inc.,  636  Girard  Ave.,  East 
Aurora,  NY  14052,  Attn:  National  Sales 
Manager 
Gerry  Baby  Producto,  12530  Grant  Drive, 
Denver,  CO  80233.  Attn:  National  Sales 
Manager 
Glenna  Jean  M%..  P.O.  Box  2187.  Petersburg. 

VA  23804.  Attn:  National  Sales  Manager 
Graco  Children's  ProducU.  Inc..  Rt  23.  Main 
St.,  Elverson.  PA  19520,  Attn:  National 
Sales  Manager 
Jolly  Jumper,  P.O.  Box  M,  Woonsocket.  RI 
22895.  Attn:  National  Sales  Manager 


Lambs  ft  Ivy,  5978  Bowcrofl  St..  Los  Angeles, 

CA  90016,  Attn:  National  Sales  Manager 
The  Little  Tikes  Co.,  2180  Barlow  Rd., 
Hudson,  OH  44236,  Attn:  National  Sales 
Manager 
Newbome  Company,  River  Rd.,  Worthington 

MA  01098,  Attn:  National  Sales  Manager 
Noel  Joanna  Inc.,  22942  Anoyo  Visu,  Rancho 
Santa  Margarita,  CA  92688,  Attn:  National 
Sales  Manager 
Nu-Line,  214  Nu-Line  St.,  Suring.  WI  54174, 

Attn:  National  Sales  Manager 
Omron  Marshall  Products,  600  Barclay  Blvd., 
Lincolnshire,  IL  60069,  Attn:  NaUonal 
Sales  Manager 
Pansy  Ellen  Products,  1245  Old  Alpharetta 
Rd.,  Alpharetta,  GA  30202.  Attn:  National 
Sales  Manager 
Perego,  USA,  3625  Indpendence  Drive.  Fort 
Wayne.  IN  46808,  Attn:  National  Sales 
Manager 
Prince  Lionheart.  3070  Skyway  Dr.,  Bldg. 
502,  Santa  Maria.  CA  93455.  Attn:  National 
Sales  Manager 
The  Red  Calliope  &  Associates,  Inc.,  13003  S. 
Figueroa  St..  Los  Angeles,  CA  90061.  Attn: 
National  Sales  Manager 
Rochelle  Furniture,  722  North  Market  St., 
Duncannon',  PA  17020.  Attn:  National 
Sales  Manager 
Safety  Ist.  Inc..  210  Boylston  St.,  ChesUiut 
Hill,  MA  02167,  AtUi:  National  Sales 
Manager 
Sandbox  Industries.  P.O.  Box  477,  Tenafly, 
NJ  07670.  Attn:  National  Sales  Manager 
Sassy.  Inc..  1534  College  SE.  Grand  Rapids. 
Ml  49507,  Attn:  National  Sales  Manager 
Simmons  Juvenile  Products  Co..  613  E. 
Beacon  Avenue.  New  London,  Wl  S4961. 
Attn:  National  Sales  Manager 
Snugli.  Inc.  12520  Grant  Drive.  Denver.  CO 

80233.  Attn:  National  Sales  Manager 
Summer  Infant  Products.  33  Meeting  Street. 
Cumberiand,  RI  02864.  Atto:  National 
Sales  Manager 
Welsh  Company.  1535  S.  Eighth  St.  Sl 
Louis.  MO  63104.  Attn:  National  Sales 
Manager 

Appendix  B 
Dear    


As  you  may  be  aware,  the  Federal  Trade 
Commission  ("FTC")  has  been  investigating 
certain  activiUes  of  the  Baby  Furniture  Plus 
Association.  Inc  ("BFPAI").  The  BFPAI  has 
voluntarily  entered  into  an  agreement  with 
the  FTC  which  resulted  in  the  issuance  by 
the  FTC  on  (date)  of  a  complaint  and  the 
entry  of  a  consent  order.  The  order  requires 
that  you  be  sent  a  copy  of  the  complaint,  the 
order  and  this  letter. 

In  accordance  with  the  terms  of  the  FTC's 
order,  you  are  hereby  notified  that,  among 
other  things,  the  BFPAI  will  cease  and  desist 
from: 

A.  Taking  any  action,  directly  or  indirectly, 
on  behalf  of  its  members,  including  but  not 
limited  to  any  actual  or  threatened  boycott  or 
refusal  to  deal,  that  has  the  purpose  or  effect 
of  interfering  with  any  juvenile  product 
manufacturer's  decision  as  to  how  or  to 
whom  it  distributes  its  products(s); 

B.  Coercing,  compelling,  inducing,  or 
intimidating  by  means  of  actual  or  threatened 
refusals  to  deal,  or  attempting  to  coerce, 
compel,  induce,  or  intimidate  by  means  of 
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actual  or  threatened  refiual*  to  deal,  any 
manufacturer  of  juvenile  products  into 
abandoning,  adopting  or  refraining  from  . 
abandoning  or  adopting  any  marketing 
method,  practice  or  policy  with  regard  to  the 
distribution  of  Its  prt>duct(t);  and 

C.  Requesting,  urging,  recommending  or 
suggesting  that  BFPAI  members  take  any 
action,  directly  or  indirectly,  including  but 
not  limited  to  any  actual  or  threatened 
boycott  or  refusal  to  deal,  which  has  the 
purpose  or  effect  of  interfering  with  any 
juvenile  product  manufacturer's  decision  as 
to  how  or  to  whom  it  distributes  its 
prodtKt(s). 

A  copy  of  the  complaint  and  the  order  are 
encloaed. 
Sincanly, 

President 
Enclosures 

Analjrsis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order- 
from  proposed  respondent  Baby 
Furniture  Plus  Association.  Inc. 
("proposed  respondent"  or  "•BFPAI"). 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  t>ecome  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review^ 
agreement  and  the  cor 
and  will  decide  whether  it : 
withdraw  firom  the  agreemeil 
other  appropriate  action  or  i 
the  agreement's  proposed 

Description  of  Complaint 

A  complaint  prepared  for 
the  Commission  along  with 
proposed  order  alleges  that  proposed 
respondent's  members,  all  of  whom  are 
retailers  of  juvenile  products,  agreed  to 
act  in  concert  to  restrict  the  competition 
that  some  of  the  members  faced  from  the 
New  Hampshire  Buyer's  Service  catalog. 

The  complaint  alleges  that  pursuant 
to  this  agreement,  the  BFPAI  wrote 
letters  to  thirty-seven  manufacturers  of 
juvenile  products  in  which  it  directly  or 
impliedly  threatened  that  its  members 
would  refuse  to  deal  with  them  if  the 
manufacturers  continued  to  do  business 
with  the  New  Hampshire  Buyer's 
Service  catalog. 

The  complaint  alleges  that  these 
actions  constituted  a  combination  or 
conspiracy  to  threaten  to  boycott 
juvenile  product  manufacturers  that  do 
business  with  the  New  Hampshire 
Buyer's  Service  catalog.  This  conduct,  it 
is  alleged,  had  the  piupoae  or  effect,  or 
the  tendency  or  capacity,  to  restrain 
competition  unreasonably  and  injure 


constuners.  Among  other  things,  it  is 
alleged  that  the  conduct  restrained 
competition  between  the  proposed 
respondent's  members  and  other 
retailers  of  juvenile  products,  including 
the  New  Hampshire  Buyer's  Service 
catalra,  restrained  the  ability  of 
manuracturers  of  juvenile  products  to 
distribute  their  products  through  mail 
order  catalogs,  and  deprived  constuners 
of  the  benefits  of  additional  price, 
quality  and  service  competition  in 
connection  with  the  sale  of  juvenile 
products. 

Description  of  the  Proposed  Consent 
Order 

The  proposed  order  would  require  the 
proposed  respondent  to  cease  and  desist 
irom  taking  any  action  on  behalf  of  its 
members,  including  an  actual  or 
threatened  t>oycott  or  refusal  to  deal, 
that  has  the  purpose  or  e^ect  of 
interfering  with  a  juvenile  product 
manufacturer's  decision  as  to  how  or  to 
whom  it  distributes  its  products.  In 
addition,  the  proposed  order  requires 
the  BFPAI  to  cease  and  desist  from 
actual  or  threatened  boycotts,  refusals  to 
deal  or  the  use  of  other  means  of 
coercion  to  compel  or  induce  any 
juvenile  product  manufacturer  to  adopt 
or  refrain  from  adopting  any  marketing 
method,  practice  or  policy  with  regard 
to  the  distribution  of  its  products. 
Finally,  the  proposed  order  requires  the 
proposed  respondent  to  cease  and  desist 
from  requesting,  tuning,  recommending 
or  suggesting  that  its  members  take 
action,  such  as  an  actual  or  threatened 
boycott  or  refusal  to  deal,  which  has  the 
purpose  or  efl^ect  of  interfering  with  a 
juvenile  product  manufacturer's 
decision  as  to  how  or  to  whom  it 
distributes  its  products. 

The  proposed  order  contains  a  safe 
harbor  provision  which  provides  that 
the  order  shall  not  be  construed  to 
prevent  the  BFPAI  from  engaging  in 
trade  association  or  buying  cooperative 
activities  that  are  lawful  under  the 
antitmst  laws. 

The  BFPAI  is  required  to  take  several 
remedial  actions  luider  the  terms  of  the 
proposed  order.  Within  30  days  after  the 
order  becomes  final,  the  BFPAI  must 
distribute  a  copy  of  the  order  to  all  its 
members  and,  for  a  five  year  period,  the 
BFPAI  must  make  a  copy  of  the  order 
available  to  all  new  members  at  the  time 
they  are  accepted  for  membership.  In 
addition,  within  30  days  after  this  order 
becomes  final,  the  BFPAI  must  also 
send  a  letter  to  the  manufacturers  it  had 
threatened  to  boycott  in  which  it 
acknowledges  the  consent  order  and 
outlines  the  order's  principal  terms. 

Finally,  the  proposed  oraer  requires 
the  BFPAI  to  file  compliance  reports,  to 


retain  certain  documents  for  a  five  year 
period,  and  to  notify  the  Commission  of 
certain  changes  in  status. 

The  piupose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  proposed  respondent 
that  the  law  has  been  violated  as  alleged 
in  the  complaint. 
Donald  S.  Qark, 
Secretary. 

Dissenting  Statement  of  Commissioner 
Mary  L.  Azcuenaga  in  New  England 
Juvenile  Retailers  Association.  File  911- 
0079,  and  Baby  Furniture  Plus 
Association.  Inc.,  File  911-0097 

Lfi  these  cases,  two  trade  associations 
complained  to  manufacturers  about  free 
riding  by  a  catalogue  seller,  and  the 
Commission  charges  them  and  the 
retailer  meml)ers  of  one  association  with 
directly  or  impUedly  threatening  a 
concerted  refusal  to  deal  with  the 
manufacturers.  Although  the  letters  of 
complaint  were  ill-advised,  evidence 
that  the  retailers  (many  of  whom  were 
not  represented  by  counsel  during  our 
investigation)  were  Committed  "to  a 
common  scheme  designed  to  achieve  an 
imlawful  objective" '  (i.e.,  a  coercive, 
concerted  refusal  to  deal)  is  thin  at  best. 
Given  the  dearth  of  evidence  of 
imlawful  agreement,  the  arguably 
procompetitive  purpose,  and  the 
absence  both  of  market  power  and  of 
anticompetitive  effects,  I  do  not  find 
reason  to  believe  that  the  challenged 
conduct  luueasonably  restrained  trade 
or  that  the  imposition  of  an  order  is  in 
the  interest  of  the  public.  I  dissent. 
(FR  Doc.  94-27010  Filed  10-31-94:  8:45  am) 
BiujNOGOoe  srso-oi-M 


[File  No.  911  0079] 

New  England  Juvenile  Retailers 
Association,  et  al.;  Proposed  Consent 
Agreement  With  Analysis  To  Aid 
Public  Comment 

AGENCY:  Federal  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit. 


>  Ntonianto  Co.  v.  Spray-Rite  Service  Corp.,  465 
U.S.  752.  76«  (1984). 


among  other  things,  a  Massachusetts 
association  of  retailers  from  combining, 
agreeing  or  conspiring  to:  fix  or 
maintain  prices  or  the  terms  of  sale  for 
juvenile  products;  engage  in  or  threaten 
boycotts  in  order  to  influence  a 
manufacturer's  decision  as  to  how  or  to 
whom  it  distributes  its  products;  or  use 
coercion  by  means  of  actual  or 
threatened  refusals  to  deal  in  order  to 
compel  a  juvenile  products 
manufactiuer  to  adopt  or  refrain  from 
adopting  any  marketing  method  for  its 
products.  The  consent  agreement  also 
would  require  the  dissolution  of  the 
association  within  sixty  days. 
DATES:  Comments  must  be  received  on 
or  before  January  3, 1995. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159. 6th  St.  and  Pa.  Ave.,  NW.. 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Phoebe  Morse,  Boston,  Regional  Office, 
Federal  Trade  Conunission,  101 
Merrimac  St.,  Suite  810,  Boston«MA. 
02114-4719.  (617)  424-5960. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  office  in 
accordance  with  Section  4.9(b)(6)(ii)  of 
the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

In  the  Matter  of: 

New  England  Juvenile  Retailers  Association, 

an  association: 
Elliot  Young  and  Susan  Young,  individuals 

trading  and  doing  business  as  The  Baby 

Place,  Inc.; 
Baby's  Room,  Ina.  a  corporation,  and 
Stephen  Brass,  individually  and  as  an  officer 

of  said  corporation; 
Bal>y  Specialties,  Inc..  and  Baby  Specialties 

of  Natick.  Inc.  corporations,  and 
George  Koury,  individually  and  as  an  officer 

of  said  corporation; 
Boston  Baby.  Inc.,  Boston  Baby  of  Avon.  Inc. 

and  Boston  Baby  of  Hingham,  Inc. 

corporations,  and 
Michael  Slobodkin.  individually  and  as  an 

officer  of  said  corporations: 
Chapin  Specialties  Co..  Inc.  a  corporatioa, 

and 
Allan  Broverman,  individually  and  as  an 

officer  of  said  corporation; 
Crib-N-Cradle  Juvenile  Furniture  Inc.,  a 

corporation,  and 


Louis  Avarista.  Sr.,  individually  and  as  an 

officer  of  said  corporation; 
Cribs  and  Cradles.  Inc.,  a  corporation,  and 
Robert  Newhouse.  individually  and  as  an 

officer  of  said  corporation: 
Juveniles.  Inc.,  and  Waltham  Slumber  Shop. 

Inc.,  corporations,  and 
Timothy  Precourt.  individually  and  as  an 

officer  of  said  corporations; 
Normand  Poirier.  an  individual  trading  and 

doing  business  as  Norm's  Discount; 
Small  Wonders  Limited,  Inc.  d/b/a  Rooms  To 

Grow,  a  corporation,  and 
Henry  Ritchotte,  individually  and  as  a 

manager  of  said  corporation; 
Tiny  Totland.  Inc.,  a  corporation,  and 
Jack  Resnick,  individually  and  as  an  officer 

of  said  corporation:  and 
Rudolph  Mosesso,  an  individual. 

The  Federal  Trade  Commission  having 
initiated  an  investigation  of  certain  acts  and 
practices  of  the  above-named  corporations, 
proprietorships  and  individuals,  hereinafter 
sometimes  referred  to  as  proposed 
respondents,  and  it  now  appearing  that  the 
proposed  respondents  are  willing  to  enter 
into  an  agreement  containing  an  order  to 
cease  and  desist  from  the  use  of  the  acts  and 
practices  being  investigated, 

It  Is  Hereby  Agreed  by  and  between  the 
proposed  respondents  and  their  duly 
authorized  attorneys,  and  counsel  for  the 
Federal  Trade  Commission  that: 

1.  Proposed  respondent  New  England 
Juvenile  Retailers  Association  ( "NEJRA")  is 
an  unincorporated  association  of  retailers  of 
juvenile  products  doing  business  in  New 
England,  with  an  office  and  principal  place 
of  business  located  in  Boston,  Massachusetts. 
The  NEJRA 's  designated  agent  is  Arthur 
Goldberg,  Esq.,  c/o  Nathanson  &  Goldberg,  10 
Union  Wharf,  Boston,  Massachusetts  02109. 

2.  Proposed  respondents  Elliot  Young  ("E. 
Young")  and  Susan  Young  ("S.  Young")  have 
done  business  as  and  are  proprietors  of  The 
Baby  Place,  Inc.,  a  retail  store  engaged  in  the 
sale  of  juvenile  products.  Their  principal 
offices  or  places  of  business  are  50  Worcester 
Road,  Natick,  Massachusetts  01760. 

3.  (a)  Proposed  respondent  Baby's  Room, 
Inc.  is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the 
laws  of  the  Commonwealth  of  Massachusetts, 
with  its  principal  office  located  at  20  Garden 
Street,  Danvera,  Massachusetts  01923.  Baby's 
Room,  Inc  is  engaged  in  the  business  of  the 
retail  sale  of  juvenile  products. 

(b)  Proposed  respondent  Stephen  Brass 
("Brass")  is  president  of  proposed 
res[>ondent  Baby's  Room,  Inc.  His  principal 
office  is  located  at  20  Garden  Street.  Danvers, 
Massachusetts  01923. 

4.  (a)  Proposed  respondent  Bat>y 
Specialties,  Inc  is  a  corporation  organized, 
existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  Commonwealth  of 
Massachusetts,  with  its  office  and  principal 
place  of  business  located  at  100  Grove  Street, 
Worcester.  Massachusetts  01605,  where  it  is 
engaged  in  the  business  of  the  retail  sale  of 
juvenile  products. 

(b)  Proposed  respondent  Baby  Specialties 
of  Natick,  Inc  is  a  corporation  organized, 
existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  Commonwealth  of 
Massachusetts,  with  its  office  and  principal 


place  of  business  located  at  1276  Worcester 
Road,  Natick,  Massachusetts  01760,  where  it 
is  engaged  in  the  business  of  the  retail  sale 
of  juvenile  products. 

(c)  Proposed  respondent  George  Koury 
("Koury")  is  treasurer  of  proposed 
respondents  Baby  Specialties,  Inc.  and  Baby 
Specialties  of  Natick.  Inc.  His  principal  office 
or  place  of  business  is  100  Grove  Street, 
Worcester,  Massachusetts  01605. 

5.  (a)  Proposed  respondent  Boston  Baby, 
Inc  is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the 
laws  of  the  Commonwealth  of  Massachusetts, 
with  its  office  and  principal  place  of  business 
located  at  30  Tower  Road,  Newton. 
Massachusetts  02164.  where  it  is  engaged  in 
the  business  of  the  retail  sale  of  juvenile 
products. 

(b)  Proposed  respondent  Boston  Baby  of 
Avon.  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  Commonwealth  of 
Massachusetts,  with  its  office  and  principal 
place  or  business  located  at  15  Stockwell 
Drive.  Avon,  Massachusetts  02322,  where  it 
is  engaged  in  the  business  of  the  retail  sale 
of  juvenile  products. 

(c)  Proj)osed  respondent  Boston  Baby  of 
Hingham,  Inc.  is  a  corporation  organized, 
existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  Commonwealth  of 
Massachusetts,  with  its  office  and  principal 
place  of  business  located  at  100  Derby  Street, 
Hingham.  Massachusetts  02043,  where  it  is 
engaged  in  the  business  of  the  retail  sale  of 
juvenile  products. 

(d)  Proposed  respondent  Michael 
Slobodkin  ("M.  Slobodkin")  is  treasurer  of 
proposed  respondents  Boston  Baby.  Inc.. 
Boston  Baby  of  Avon,  Inc.,  and  Boston  Baby 
of  Hingham,  Inc.  His  princii>al  office  or  place 
of  business  is  located  at  30  Tower  Road. 
Newton,  Massachusetts  02164. 

6.  (a)  Proposed  respondent  Chapin 
Specialties  Co.,  Inc.  is  a  corporation 
organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the 
Commonwealth  of  Massachusetts,  with  its 
office  and  principal  place  of  business  located 
aM140  Main  Street.  Springfield, 
Massachusetts  01103,  where  it  is  engaged  in 
the  business  of  the  retail  sale  of  juvenile 
products. 

(b)  Proposed  respondent  Allan  Broverman 
("Broverman")  is  president  of  proposed 
respondent  Chapin  Specialties  Co.,  Inc  His 
principal  office  or  place  of  business  is  1140 
Main  Street.  Springfield,  Massachusetts 
01103. 

7.  (a)  Proposed  respondent  Crib-N-Cradle 
Juvenile  Furniture  Inc  is  a  corporation 
organized,  existing  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  State  of 
Rhode  Island,  with  its  office  and  principal 
place  of  business  located  at  1000  Bald  Hill 
Road,  Warwick,  Rhode  Island  02886,  where 
it  is  engaged  in  the  business  of  the  retail  sale 
of  juvenile  products. 

(b)  Proposed  respondent  Louis  Avarista.  Sr. 
("Avarista")  is  president  and  treasurer  of 
Proposed  respondent  Crib-N-Cradle  Juvenile 
Puraiture  Inc.  His  principal  office  or  place  of 
business  is  1000  Bald  Hill  Road.  Warwick. 
Rhode  Island  02886. 

8.  (a)  Proposed  respondent  Cribs  And 
Cradles.  Inc  is  a  coiporaUon  oiganized  and 
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oxlstiog  uader  and  by  virtu*  of  Um  lawa  of 
the  CommonwrMlth  of  Mauachuasttk.  Cribc 
And  CndlM.  Idc.  mainfiiwd  an  offica  aod 
principal  place  of  busioaaa  kiclad  at  623 
Broadway.  Route  1.  Saugua.  MaaaachuaatU 
01906.  where,  until  approximately  January 
1992,  it  was  engaged  in  the  business  of  the 
retail  sale  of  juvenile  products. 

(b)  Propoaed  respondent  Robert  Newhouse 
("Newhouse")  b  president  and  treasurer  of 
propoaed  respondent  Cribs  And  Cradles,  Inc. 
Mr.  ^4ewhouse  resides  at  34  Garvey  Road. 
Framingham.  Massachusetts  01701. 

9.  (a)  Propoaed  respondent  Juveniles,  Inc. 
is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the 
Coninonwealth  of  Massachusetts.  Juveniles, 
Inc.  mainUined  an  ofTice  and  principal  placs 
of  business  located  at  8  Bourbon  Street,  W. 
Peabody.  MaaaachuaatU  01960,  where,  until 
approximately  May  1. 1991.  it  was  engaged 
in  the  business  of  the  reuil  sale  of  juvenile 
products. 

(b)  Propoaad  raapoodent  Waltham  Slumber 
Shop.  Inc  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of 
the  Commonwealth  of  Massachusetts. 
Waltham  Slumber  Shop,  Inc.  maintained  an 
office  and  principal  place  of  business  located 
at  879  Main  Street.  Waltham.  Massachusetts 
02154.  where,  until  approximately  May  1, 
1992.  it  was  engaged  in  the  business  of  the 
retail  sale  of  juvenile  products. 

(c)  Proposed  respondent  Timothy  Precourt 
(•'Precourt")  is  president  of  proposed 
respondents  Juveniles.  Inc.  and  Waltham 
Slumber  Shop,  Inc.  Mr.  Precourt  resides  at 
998  Summer  Street.  Lynnfield,  Massachusetts 
01940. 

10.  Proposed  respondent  Normand  Poirier 
is  an  individual  trading  and  doing  business 
as  Norm's  Discount.  Mr.  Poirier  maintains  an 
office  and  principal  place  of  business  located 
at  55  Airport  Road,  FItchburg,  Massachusetts 
01420.  where  he  is  engaged  in  the  business 
of  the  retail  sale  of  juvenile  products. 

11.  (a)  Proposed  respondent  Small 
Wonders  Limited,  Inc.  dfhJ»  Rooms  to  Grow 
is  a  corporation  organized,  existing  and  doing 
business  under  and  by  virtue  of  the  laws  of 
the  State  of  Rhode  Island,  with  its  ofTice  and 
principal  place  of  business  located  at  117 
Chestnut  Street.  Warwick.  Rhode  Island 
02888,  where  it  is  engaged  in  the  business  of 
the  retail  sale  of  juvenile  products. 

(b)  Proposed  respondent  Henry  Ritchotte 
("Ritcbotte")  is  maingy  of  the  Warwick, 
Rhode  bland  stot*  of  proposed  respondent 
Small  Wonders  Limited,  Inc.  d/b/a  Rooms  to 
Grow.  His  principal  of&ce  or  place  of 
business  is  lir-Cbestnut  Street,  Warwick. 
Rhode  Island  02888. 

12.  (a)  Proposed  respondent  Tiny  Totland, 
Inc.  is  a  corporation  organized,  existing  and 
doing  business  under  and  by  virtue  of  the 
laws  of  the  State  of  New  Hampshire,  with  its 
office  and  principal  place  of  business  Located 
at  1111  Elm  Street,  Manchester,  New 
Hampshire  03101,  where  it  ts  eng/aged  in  the 
busittess  of  the  retail  sale  of  juvenile 
products. 

(b)  Proposed  respondent  Jack  Resnick 
("Resnick")  is  president  of  proposed 
respondent  Tiny  Totland,  Inc.  His  principal 
ofTice  or  place  of  business  is  1111  Elm  Street, 
Manchester,  New  Hampshire  03101. 


13.  Propoaed  respondent  Rudolph  Mosaaao 
("R.  Moaesso")  is  an  individual  whoa* 
address  is  132  Pine  Street  Holbrook. 
Massachusetts  02343.  Mr.  Mosssso  was 
president  of  Welcome  Baby  Boutique  Inc.,  a 
corporation  that  was  organized,  existed  and 
did  business  under  and  by  virtue  of  the  laws 
of  the  Commonwealth  of  MassachusetU  until 
approximately  April  27. 1993,  when  it  was 
formally  dissolved.  While  it  was  in 
operation.  Welcome  Baby  Boutique  Inc. 
maintained  an  office  and  principal  place  of 
business  located  at  1500  Main  Street,  S. 
Weymouth.  Massachusetts  02190,  where  U 
was  engaged  in  the  business  of  the  retail  sale 
of  juvenils  products. 

14.  Propoaad  raapondents  admit  all  the 
jurisdictional  facta  aet  forth  in  the  draft  of 
complaint  here  attached. 

15.  Proposed  respondents  waive: 

(a)  Any  fiulher  procedural  steps; 

(b)  The  requirement  that  the  CommissioD'a 
decision  contain  a  statement  of  findings  of 
fact  and  conclusions  of  law; 

(c)  All  rights  to  seek  judicial  review  or 
otherwise  to  challenge  or  contest  the  validity 
of  the  order  entered  pursuant  to  this 
agreement;  and 

(d)  All  claims  under  the  Equal  Access  to 
Justice  Act 

16.  This  agreement  shall  not  become  a  part 
tof  the  public  record  of  the  proceeding  unless 
and  until  it  is  accepted  by  the  Commission. 
If  this  agreement  is  accepted  by  the 
Commission,  it,  together  with  the  draft  of 
complaint  contemplated  thereby,  will  be 
placed  on  the  public  record  for  a  period  of 
sixty  (601  days  and  information  in  respect 
thereto  publicly  released.  The  Commission 
thereafter  may  either  withdraw  its  acceptance 
of  this  agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take  such 
action  as  it  may  consider  appropriate,  or 
issue  and  serve  its  complaint  (in  such  form 
as  the  circumstances  may  require)  and 
decision,  in  disposition  of  the  proceeding. 

17.  This  agreement  is  for  settlement 
purposes  only  and  does  not  constitute  an 
admission  by  proposed  respondents  of  facts, 
other  thkn  jurisdictional  facts,  or  of 
violations  of  law  as  alleged  in  the  draft  of 
complaint  here  attached. 

18.  This  agreement  contemplates  that,  if  it 
is  accepted  by  the  Conunission,  and  if  such 
acceptance  is  not  subsequently  virjthdrawn  by 
the  Commission  pursuant  to  the  provisions  of 
§  2.34  of  the  Commissions  Rules,  the 
Commission  may  without  further  notice  to 
proposed  respondents,  (1)  issue  its  complaint 
corresponding  in  form  and  substance  with 
the  draft  of  complaint  here  attached  and  its 
decision  containing  the  following  order  to 
cease  and  desist  in  disposition  of  the 
proceeding,  and  (2)  make  information  public 
in  respect  thereto  When  so  entered,  the  order 
to  caaaa  and  desist  shall  have  the  same  force 
and  effect  and  may  be  altered,  modified  or  set 
aside  in  the  same  manner  and  within  the 
same  time  provided  by  statute  for  other 
orders.  The  order  shall  become  final  upon 
service.  Except  for  the  proposed  respondents 
listed  below  that  are  inactive  corporations, 
delivery  by  the  U.S.  Postal  Service  of  the 
decision  containing  the  agreed-to  order  to 
proposed  respondents'  addresses  as  stated  in 
this  agreement  shall  constitute  aervica. 


Dalivacy  by  tha  U.S.  PoaUl  Service  of  the 
dacisioo  containing  the  agreed-to  order  to 
proposed  respondent  Robert  Newhouse's 
address  as  stated  in  this  agreement  shall 
constitute  service  upon  proposed  respondent 
Cribs  And  Cradles.  Inc.  Delivery  by  the  U.S. 
Postal  Service  of  the  decision  containing  the 
agreed-to  order  to  proposed  respondent 
Timothy  Precourt's  address  as  stated  in  this 
agreement  ahall  constitute  service  upon 
proposed  respondents  Juveniles,  Inc.  and 
Waltham  Slumber  Shop,  Inc.  Proposed 
respondents  waive  any  right  they  might  have 
to  any  other  manner  of  service.  'The 
complaint  may  be  used  in  construing  the 
terms  of  the  order,  and  no  agreement, 
understanding,  representation,  or 
interpretation  not  contained  in  the  order  or 
in  the  agreement  may  be  used  to  vary  or 
contradict  the  terras  of  the  order. 

19.  Proposed  respondents  have  read  the 
proposed  complaint  and  the  order 
contemplated  hereby.  They  understand  that 
once  the  order  has  been  issued,  they  will  be 
required  to  file  one  or  more  compliance 
reports  showing  that  they  have  fully 
complied  with  the  order.  Proposed 
respondents  further  understand  that  they 
may  be  liable  for  civil  penalties  in  the 
amount  provided  by  law  for  each  violation  of 
the  order  after  it  becomas  fmal. 

Order 

For  purposes  of  this  order,  the 
following  definiticms  shall  apply: 

A.  "New  England  Juvenile  Retailers 
Association"  means  New  England 
Juvenile  Retailers  Association,  and  its 
directors,  committees,  officers, 
representatives,  agents,  employees, 
successors  and  assigns. 

B.  "Retailer  respondents"  means  the 
corporate  and  individual  respondents 
named  in  PARAGRAPHS  TWO  through 
THIRTEEN  of  the  complaint 

C.  "Juvenile  products"  means 
products  or  accessories  to  products  that 
are  used  by  or  are  intended  for  use  by 
babies,  children  or  juveniles. 

I 

It  Is  Ordered  that  each  retailer 
respondent,  directly  or  indirectly,  or       , 
through  any  corporate  or  other  device.     \ 
in  connection  with  its  activities  in  or 
affecting  commerce,  as  "commerce"  is 
defined  in  Section  4  of  the  Federal 
Trade  Commission  Act,  as  amended, 
forthwith  cease  and  desist  from  entering 
into,  attempting  to  enter  into,  organizing 
or  attempting  to  organize,  implementing 
or  attempting  to  implement,  or 
continuing  er  attempting  to  continue 
any  combination,  agreement  or 
understanding,  express  or  implied,  with 
any  other  retailer  respondent(s).  or  with 
any  competing  retailer(s)  of  juvenile 
products,  to: 

A.  Fix.  maintain,  or  stabilize  prices,  or 
terms  or  conditions  of  sale  of  juvenile 
products; 

B.  Take  any  action,  directly  or 
indirectly,  including  but  not  limited  to 


any  actual  or  threatened  boycott  or 
refusal  to  deal,  that  has  the  piupose  or 
effect  of  interfering  with  any  juvenile 
product  manufactiuer's  decision  as  to 
how  or  to  whom  it  distributes  its 
product(s);  and 

C.  Coerce,  compel,  induce,  or 
intimidate  by  means  of  actual  or 
threatened  refusals  to  deal,  or  attempt  to 
coerce,  compel,  induce,  or  intimidate  by 
means  of  actual  or  threatened  refusals  to 
deal,  any  manufacturer  of  juvenile 
products  into  abandoning,  adopting  or 
refraining  bom  abandoning  or  adopting 
any  marketing  method,  practice  or 
policy  with  regard  to  the  distribution  of 
its  product(s). 

Provide  that  this  order  shall  not  be 
construed  to  prohibit  any  individtia) 
retailer  respondent  from  becoming  or 
remaining  a  member  of  a  bona  fide  trade 
association,  buying  cooperative,  or  joint 
venture,  or  from  participating  in  any 
such  organization's  activities  that  are 
lawful  imder  the  antitrust  laws. 

n 

It  Is  Further  Ordered  that  the  retailer 
respondents  shall  dissolve  the  New 
England  Juvenile  Retailers  Association 
wdthin  sixty  (60)  days  after  the  date  on 
which  this  order  becomes  final. 

m 

It  Is  Further  Ordered  that  respondent 
New  England  Juvenile  Retailers 
Association  shall: 

A.  Within  thirty  (30)  days  after  the 
date  on  which  this  order  becomes  final, 
and  prior  to  the  dissolution  provided  for 
in  PARAGRAPH  D  of  this  order,  mail  to 
each  manufacturer  eniunerated  in 
"Appendix  A"  to  this  order  a  copy  of 
the  Commission's  complaint  and  order 
in  this  matter  and  a  letter,  on  the 
letterhead  of  its  attorney,  Arthur 
Goldberg,  Esq.,  and  signed  by  each  of 
the  respondent  retailers,  in  the  form 
shown  as  "Appendix  B"  to  this  order; 
and 

B.  Within  sixty  (60)  days  after  the  date 
on  which  this  order  becomes  final,  and 
prior  to  the  dissolution  provided  for  in 
PARAGRAPH  U  of  this  order,  file  a 
verified  written  report  demonstrating 
how  it  has  complied  with  PARAGRAPH 
III.A.  of  this  order. 

IV 

It  Is  Further  Ordered  that: 
A.  Each  retailer  respondent  that  is  a 
corporation  shall  notify  the  Commission 
at  least  thirty  (30)  days  prior  to  any 
proposed  change  in  the  corporation 
such  as  a  dissolution,  assignment,  or 
sale  resulting  in  the  emergence  of  a 
successor  corporation,  the  creation  or 
dissolution  of  subsidiaries,  or  any  other 
change  in  the  corporation  which  may 


affect  compliance  obligations  under  this 
order. 

B.  For  a  period  of  five  (5)  years  after 
this  order  becomes  final,  each  retailer 
respondent  that  is  an  individual  shall 
notify  the  Commission  in  writing  of 
each  new  affiUatioii  with  a  business  or 
employment,  including  self- 
employment,  within  seven  (7)  calendar 
days  of  such  affiliation  or  employment. 
Each  such  notice  shall  include  the 
individual  retailer  respondent's  current 
business  address  and  a  statement  of  the 
nature  of  the  business  affiliation  or 
employment  which  defines  his/her 
duties  and  responsibilities  in 
connection  with  such  business 
affiUation  or  employment. 


It  Is  Further  Ordered  that,  within 
ninety  (90)  days  after  the  date  on  which 
this  order  becomes  final,  the  retailer 
respondents  shall  file  with  the 
Commission  a  verified  written  report 
setting  forth  in  detail  the  manner  and 
form  in  which  they  have  complied  with 
this  order.  Thereafter,  additional  reports 
shall  be  filed  at  such  other  times  as  the 
Commission  or  its  staff  may,  by  written 
notice  to  the  retailer  respondents, 
require. 

Appendix  A 

Aprica  U.S.A..  Inc,  P.O.  Box  25408— Zip 
92825-5408, 1200  Howell  Avenue, 
Anaheim,  CA  92805,  Attn:  Douglas  W. 
Dolansky,  Executive,  Vice  President 
Bandaks  Emmaljunga  Incorporated,  737 
South  Vinewood  Street,  Escondido,  CA 
92029,  Attn:  Sami  Bandak,  President 
Bassett  Furniture  Industries,  Inc.,  P.O.  Box 
626,  Bassett,  VA  24055,  Attn:  R.  H. 
Spilman,  President 
Carlson  Children's  Products,  Inc..  122 

Kirkland  Circle,  Oswego.  IL  60543,  Atto: 
Mark  Flannery,  President 
Century  Products  Company,  9600  Valley 
View  Road,  Macedonia,  OH  44056-9989. 
Attn:  Frank  Rumpeltin,  President 
Child  Craft  Industries,  Inc.,  P.O.  Box  444, 
Salem,  IN  47167-0444.  Attn:  David  E. 
Branaman,  President 
COMBI  International  Corporation,  1401  N. 
Wood  Dale  Road,  Wood  Dale,  IL  60191, 
Attn:  Takashi  Osato,  President 
Dutalier,  Inc.,  298  Chaput  St  Pie.  Quebec, 
CANADA  JOH  IWO,  Attn:  Pierre  ClouHer, 
President 
Graco  Children's  products.  liic.  Rt  23,  Main 
Street,  Elverson,  PA  19520,  Attn:  Derial 
Sanders,  President 
Lambs  &  Ivy,  5978  Bowcroft  Street.  Los 
Angeles,  CA  90016-4302,  Attn:  Barbara 
Laiken,  President 
Noel  Joanna  Inc.,  22942  Arroyo  Vista,  Rancho 
Santa  Margarita,  CA  92688,  Attn:  Shirley 
A.  Pepys,  President 


The  Red  Calliope  &  Associates,  Inc.,  13003 
South  Figueroa  Street,  Los  Angeles,  CA 
90061,  AtUi:  Neil  Fohrman,  President 

Simmons  Juvenile  Products  Co.,  613  E. 
Beacon  Avenue,  P.O.  Box  287,  New 
London,  WI  54961.  Attn:  John  Moeller. 
President 

Appendix  B 


Dear 

As  you  may  be  aMrare,  the  Federal  Trade 
Commission  ("FTC")  has  been  investigating 
certain  activities  of  the  New  England  Juvenile 
ReUilers  Association  ("NEJRA")  and  its 
member  retailers.  The  NEJRA  has  voluntarily 
entered  into  an  agreement  with  the  FTC 
which  resulted  in  the  issuance  by  the  FTC  on 
(date)  of  a  complaint  and  the  entry  of  a 
consent  order.  The  order  requires  that  you  be 
sent  a  copy  of  the  complaint,  the  order  and 
this  letter. 

In  accordance  with  the  terms  of  the  FTC's 
order,  you  are  hereby  notified  that  NEJRA 
will  be  dissolved.  In  addition,  among  other 
things,  the  retailers  that  were  members  of  the 
NEJRA  will  cease  and  desist  from  entering 
into  any  agreemelit  or  understanding,  express 
or  implied,  with  any  other  retailer 
resix)ndenf(s),  or  with  any  comp>eting 
retailers)  of  juvenile  products,  to: 

A:  Fix,  maintain,  or  stabilize  prices,  or 
terms  or  conditions  of  sale  of  juvenile 
products; 

B.  Take  any  action,  directly  or  indirectly, 
including  but  not  limited  to  any  actual  or 
threatened  boycott  or  refusal  to  deal,  that  has 
the  purpose  or  effect  of  interfering  with  any 
Juvenile  product  manufacturer's  decision  as 
to  how  or  to  whom  it  distributes  its 
product(s):  and 

C  Coerce,  compel,  induce,  or  intimidate  by 
means  of  actual  or  threatened  refusals  to 
deal,  or  attempt  to  coerce,  compel,  induce,  or 
intimidate  by  means  of  actual  or  threatened 
refusals  to  deal,  any  manufacturer  of  juvenile 
products  into  abandoning,  adopting  or 
refraining  from  abandoning  or  adopting  any 
marketing  method,  practice  or  policy  with 
regard  to  the  distribution  of  its  product(s). 

A  copy  of  the  complaint  and  the  order  are 
enclosed. 
Sincerely, 


Arthur  Goldbeig,  Esq., 
Attorney  for  the  NEJRA. 

Signatures  of  Members 
Enclosures 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  consent  order 
from  proposed  respondents  New 
England  Juvenile  Retailers  Association 
("proposed  respondent"  or  "NEJRA"). 
and  the  following  of  its  individual 
members  and  their  owners,  officers  or 
managers:  Elliot  Young,  Susan  Young; 
Stephen  Brass.  Baby's  Room  Inc.; 
George  Koury.  Baby  Specialties.  Inc.. 
Baby  Specialties  of  Natick.  Inc.;  Michael 
Slobodkin.  Boston  Baby,  Inc.,  Boston 
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Baby  of  Avon.  Inc.  Boston  Baby  of 
Hingbam,  Inc.;  Allan  Brovennan. 
Chapin  Specialties  Co.,  Inc.;  Louis 
Avarista,  St.,  Crib-N-Cradle  )uvenile 
Furniture  Inc.;  Robert ).  Newhouse. 
Cribs  and  Cradles,  Inc.;  Timotby 
Precourt,  )uveniles.  Inc.,  Waltham 
Slumber  Shop,  Inc.;  Normand  Poiriw.  . 
Henry  Ritchotte,  Small  Wonders 
Limited,  Inc.  d/l>/a  Rooms  to  Grow,  Jack 
Resnick.  Ttny  Totland.Inc;  and 
Rudolph  Mosesso. 

The  proposed  consent  order  has  been 
placed  on  tbe  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  conunents  received 
and  will  decide  whether  it  should 
withdraw  from  tbe  agreement  and  take 
other  appropriate  action  or  make  final 
the  agreement's  proposed  order. 

Description  of  Complaint 

A  complaint  prepared  for  issuance  by 
the  Commission  along  with  the 
proposed  order  alleges  that  proposed 
respondent's  members,  all  of  whom  are 
retailers  of  juvenile  products,  agreed  to 
act  in  concert  to  restrict  the  competition 
that  they  faced  from  the  New  Hampshire 
Buyer's  Service  catalog.  The  complaint 
alleges  that  in  furtherance  of  this 
agreement  the  retailers  formed  the 
NEJRA.  It  is  further  alleged  in  the 
complaint  that,  on  its  members'  behalf, 
the  NE)RA  wrote  letters  to  thirteen 
manufacturers  of  juvenile  products  in 
which  it  directly  or  impliedly 
threatened  that  its  members  would 
■  refuse  to  deal  with  them  if  the 
manufacturers  continued  to  do  business 
with  the  New  Hampshire  Buyer's 
Service  catalog. 

The  complaint  alleges  that  these 
actions  constituted  a  combination  or 
conspiracy  to  threaten  to  boycott 
juvenile  product  manufacturers  that  do 
business  with  the  New  Hampshire 
Buyer's  Service  catalog.  This  conduct,  it 
is  alleged,  had  the  purpose  or  effect,  or 
the  tendency  or  capacity,  to  restrain 
competition  unreasonably  and  injure 
consumers.  Among  other  things,  it  is 
alleged  that  the  conduct  restrained 
competition  among  members  of  the 
NEJRA  and  between  the  proposed 
respondent's  members  and  other 
retailers  of  juvenile  products,  including 
the  New  Hampshire  Buyer's  Service 
catalog;  restrained  the  ability  of 
manufacturers  of  juvenile  products  to 
distribute  their  products  through  mail 
order  catalogs;  and  deprived  consiuners 
of  the  benefits  of  additional  price, 
quality  and  service  competition  in 


connection  with  tbe  sale  of  juvenile 
products. 

Description  of  the  Proposed  Consent 
Order 

The  proposed  order  prohibits  the 
retailers  from  entering  into  any 
combination,  agreement  or 
understanding  to  fix,  maintain  or 
stabilise  prices  or  the  terms  or 
conditions  of  sale  of  )uvenile  products. 
The  proposed  order  also  prohibits  the 
retailers  from  combining,  conspiring  or 
agreeing  to  engage  in  any  actual  or 
threatened  boycotts  or  refusals  to  deal  in 
order  to  affect  a  juvenile  product 
manufacturer's  decision  as  to  how  or  to 
whom  it  distributes  its  products. 
Finally,  the  proposed  order  prohibits 
the  retailers  from  combining,  conspiring 
or  agreeing  to  use  coercion  or  threatened 
refusals  to  deal  in  order  to  compel  or 
induce  a  manufacturer  of  juvenile 
products  to  adopt  or  refrain  ironx 
adopting  any  marketing  method, 
practice  or  policy  with  regard  to  the 
distribution  of  its  products. 

The  proposed  order  contains  a  safe 
hartmr  provision  which  provides  that 
tbe  order  shall  not  be  construed  to 
prohibit  tbe  retailers  from  becoming  and 
remaining  members  of  a  bona  fide  trade 
association,  buying  cooperative,  or  joint 
venture,  or  from  participating  in  any 
such  organization's  lawful  activities. 

The  proposed  NEJRA  order  requires 
two  remedial  actions  to  be  taken  after 
the  agreement  becomes  final.  First,  the 
proposed  order  requires  the  dissolution 
of  the  NEJRA  within  60  days  after  the 
order  becomes  final.  Second,  the 
proposed  order  requires  that,  prior  to 
dissolution,  the  NEJRA  send  a  letter  to 
the  manufacturers  it  had  threatened  to 
boycott  in  which  it  acknowledges  the 
consent  order  and  outlines  its  principal 
terms. 

Finally,  the  proposed  order  requires 
the  NEJRA  and  the  othn  proposed 
respondents  to  file  comphance  reports, 
and  to  notify  the  Commission  of  certain 
changes  in  status  or  employment. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 

The  proposed  consent  order  has  been 
entered  into  for  settlement  purposes 
only  and  does  not  constitute  an 
admission  by  the  proposed  respondents 
that  the  law  has  been  violated  as  alleged 
in  the  complaint. 
Donald  S.  Qark. 
Secretory. 

DISSENTING  STATEMENT  OF 
COMMISSIONER  MARY  L. 


AZCUENAGA  in  New  England 
Juvenile  Retailers  Association,  File 
911-0079.  and  BabyFumitiue  Plus 
Association,  Inc.,  File  911-0097 

In  these  cases,  two  trade  associations 
complained  to  manufacturers  about  free 
riding  by  a  catalogue  seller,  and  the 
Commission  charges  them  and  the 
retailer  members  of  one  association  with 
directly  or  impliedly  threatening  a 
concerted  refusal  to  deal  with  the 
manufacturers.  Although  the  letters  of 
complaint  were  ill-advised,  evidence 
that  the  retailers  (many  of  whom  were 
not  represented  by  counsel  during  our 
investigation)  were  committed  "to  a 
common  scheme  designed  to  achieve  an 
unlawful  objective" '  (i.e.,  a  coercive, 
concerted  refusal  to  deal)  is  thin  at  best. 
Given  the  dearth  of  evidence  of 
unlawful  agreement,  the  arguably 
procompetitive  purpose,  and  the 
absence  both  of  market  power  and  of 
anticompetitive  effects,  I  do  not  find 
reason  to  believe  that  the  challenged 
conduct  unreasonably  restrained  trade 
or  tliat  the  imposition  of  an  order  is  in 
the  interest  of  the  public.  I  dissent. 

IFR  Doc  d4-27011  Filed  10-31-94;  8:4S  am) 
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GENERAL  ACCOUNTINQ  OFFICE 

Federal  Accounting  Standards 
Advisory  Board 

AQBCY:  General  Accounting  Office. 
ACTION:  Notice  of  Meeting. 

summary:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L  No.  92-463),  as  amended, 
notice  is  hereby  given  that  the  regular 
monthly  meeting  of  the  Federal 
Accounting  Standards  Advisory  Board 
will  be  held  on  Wednesday.  November 
9, 1994  from  9:00  A.M.  to  4:00  P.M.  in 
room  7C13  of  the  Geseral  Accounting 
Office,  441  G  St..  N.W.,  Washington, 
D.C 

The  agenda  for  the  meeting  includes 
discussions  of  issues  on  (1)  the  Revenue 
Recognition  project:  reporting  on 
financing  sources  other  than  revenue:  • 
(2)  Entity  and  Display;  and  (3)  the 
Stewardship  project:  land,  heritage,  and 
miscellaneous  property  and  also  future 
claims. 

We  advise  that  other  items  may  be 
added  to  the  agenda;  interested  parties 
should  contact  the  Staff  Director  for 
more  specific  information  and  to 
confirm  tbe  date  of  the  meeting.  Any 
interested  person  may  attend  the 
meeting  as  an  observer.  Board 


discussions  and  reviews  are  open  to  the 

public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  S.  Yoimg,  Executive  Staff 

Director,  750  First  St.,  N.E.,  Room  1001, 

Washington.  D.C  20002.  or  call  (202) 

512-7350. 

Autfioritjr:  Federal  Advisory  Committee 
Act.  Pub.  L  No.  92-463,  SecUon  10(a)(2),  88 
Stat.  770,  774  (1972)  (current  version  at  5 
U.S.C  app.  section  10(a)(2)  (1988);  41 CFR 
101-6.1015  (1990). 

Dated:  October  26, 1994. 
Ronald  S.  Young, 
Executive  Director. 
(FR  Doc.  94-26954  Filed  10-31-94;  8:45  am) 

BILUNG  COOC  letO-Ot-M 


'  MonMnto  Co.  v.  Spray-Rite  S«rvice  Corp..  465 
U.&  752.  768(1984). 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Epidemiologic  Evaluation  of  Cancer 
and  Occupational  Exposures  at  the 
Roclcy  Flats  Plant  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Epidemiologic  Evaluation  of  Cancer 
and  Occupational  Exposures  at  the  Rocky 
Flats  Plant. 

Time  and  Date:  9  a.m.-4  p.m.,  November 
16, 1994. 

Place:  Alice  Hamilton  Laboratory, 
Conference  Room  C,  NIOSH,  CDC,  5555 
Ridge  Avenue,  Cincinnati,  Ohio  45213. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  purpose  of  this  meeting  is  to 
obtain  guidance  regarding  the  tedmi^  and 
scientific  merits  of  the  prop>osed 
Epidemiologic  Evaluation  of  Cancer  and 
Ckxupational  Exposures  at  the  Rodcy  Flats 
Plant  being  conducted  as  a  cooperative 
agreement  between  the  Colorado  Department 
of  Health  and  NIOSH.  Participants  will 
review  the  proposed  study  protocol,  provide 
individual  recommendations  for  scientific 
changes,  and  provide  individual  advice  to 
NIOSH  on  the  conduct  of  the  study. 
Viewpoints  and  suggestions  from  industry, 
labor,  academic,  other  govenmient  agencies, 
and  the  public  are  invited. 

Contact  Person  for  Additional  Information: 
Richard  W.  Homung.  Dr.  P.H.  NIOSH,  CDC, 
4676  Columbia  Parkway,  Mailstop  R44, 
Cincinnati,  Ohio  45226,  telephone  513/841- 
4400. 

Dated:  October  26, 1994. 
WiUiam  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordination,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc  94-26978  Filed  10-31-94:  8:45  am] 
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Food  and  Drug  AdministrBtion 
[DociwtNa»4F-03sq 

Akide  Corp^  Inc.;  niing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Alcide  Corp.  has  filed  a  petition 
proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  acidified  solutions  of 
sodium  chlorite/ciilorous  add  in 
poultry  processing  waters.  The  acids 
used  to  prepare  these  acidified  solutions 
could  be  either  phosphoric  acid,  citric 
acid,  hydrochloric  acid,  lactic  acid, 
malic  add,  or  sulfuric  acid. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  December  1, 1994. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parldawn  Dr.,  Rockvilie.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-217),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204-0001,  202-41B- 
3074. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  4A4433)  has  been  filed  by 
Alcide  Corp.,  8561  154th  Ave.,  NE., 
Redmond,  WA  98052.  The  petition 
proposes  that  the  food  additive 
regulations  in  part  173  Secondary  Direct 
Food  Additives  Permitted  in  Food  for 
Human  Consumption  (21  CFTl  part  173) 
be  amended  to  provide  for  the  safe  use 
of  addified  solutions  of  sodium 
clilorite/chlorous  add  in  fKJultry 
processing  waters. 

The  potential  environmental  impad 
of  tliis  action  is  Iwing  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
imder  the  National  Environmental 
Policy  Ad  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subjed  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  December' 1, 
1994,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 


that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  dociunent.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  pubUc  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  envirorunental 
impad  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impad  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  October  24, 1994. 
Alan  M.  Rulis. 

Acting  Director,  Office  of  remarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc  94-27070  Filed  10-31-94;  8:45  am] 
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(Docket  No.  94N-0383] 

Drug  Export;  Bullc  Drug  Substance 
Code  5020  (Supeiparamagnetic  Iron 
Oxide) 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimdng 
that  Advanced  Magnetic,  Inc..  has  filed 
an  application  requesting  conditional 
approval  for  the  export  of  the  bulk  drug 
substance  Code  5020 
(superparamagnetic  iron  oxide)  to 
France  for  formulation  into  a  dosage 
form. 

ADDRESSES:  Relevant  information  on 
this  application  may  be  direded  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  E>rug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockvilie,  MD  20857,  and  to  the  contad 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  imder  the  Drug  Export 
Amendments  Ad  of  1986  should  also  be 
direded  to  the  contad  person. 

FOR  FURTHER  INFORMAUON  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockvilie,  MD  20857, 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
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Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  appUcatioQS  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  Rhng  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  fiacilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Advanced  Magnetics,  Inc.,  61  Mooney 
St..  Cambridge.  MA  02138-1038,  has 
filed  an  application  requesting 
conditional  approval  for  the  export  of 
the  bulk  drug  substance  Code  5020 
(superparamagnetic  iron  oxide)  to 
France  for  formulation  into  a  dosage 
form.  This  drug  is  used  as  an  oral 
magnetic  resonance  imaging  contrast 
agent.  The  application  was  received  and 
filed  in  the  Center  for  Drug  Evaluation 
and  Research  on  September  6. 1994. 
which  shall  be  considered  the  filing 
date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  %vith  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  November 
10,  1994.  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  October  19. 1994. 
Raymond  E.  Hamilton, 

Acting  Director.  Office  of  Compliance.  Center 
for  Drug  Evaluation  and  Research. 
|FR  Doc.  94-26994  Filed  10-31-94:  8:45  am| 
BHJJNO  COOC  41«0-01-f 


[DockMNaMN-OSaq 

Drug  Export;  Q«nESA®  (ArtMitamlne) 
Systam  Starila  Solution  for 
Intrayanoua  Infusion  0.05  MHHgram  Per 
Millllltar 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUHMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  Censia.  Inc.,  has  filed  an 
application  requesting  conditional 
approval  for  the  export  of  the  hiunan 
drug  GenESA®  (Arbutamine)  System, 
sterile  solution  for  intravenous  infusion 
0.05  milligram  per  milliliter  (mg/mL)  to 
the  United  Kingdom. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr.. 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  futtue 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration.  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drvig,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  appfication  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
apphcation.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Censia.  Inc.,  9360  Towne  Centre  Dr., 
San  Diego.  CA  92121,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  human  drug  GenESA® 
(Arbutamine)  System,  sterile  solution 
for  intravenous  infusion  0.05  mg/mL  to 
the  United  Kingdom.  This  product  is 
used  as  an  adjunct  to  echocardiography 
or  radionuclide  myocardial  perfusion 
imaging  for  the  evaluation  of  patients 


with  known  or  suspected  coronary 
artery  disease.  The  appUcation  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  September 
20. 1994,  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket - 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  P-m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  November 
10, 1994,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  imder  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  October  19. 1994. 
Raymond  E.  Hamilton, 

Acting  Director.  Office  of  Complignce,  Center 
for  Drug  Evaluation  and  Researcli. 
(PR  Doc.  94-26995  Filed  10-31-94:  8:45  am] 
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[Docket  No.  94N-0384] 

Drug  Export;  Lovastatin  Bulk  Human 
Drug  Substance 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Merck  &  Co..  Inc.,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  bulk  human  drug 
substance  Lovastatin  for  formulation 
into  Mevacor  20  milligrams  (mg)  and  40 
mg  tablets  to  Spain. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Parklawn  Dr.. 
Rockville.  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 


FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Center  for  Drug 
Evaluation  and  Research  (HFD-313), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-594-2073. 

SUPPLEMENTARY  INFORMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  382)  provide  that 
FDA  may  approve  apphcations  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  for  approval.  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  detennine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 
of  the  act  requires  that  the  agency 
pubhsh  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
appUcation  for  export  to  facilitate  pubfic 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Merck  &  Co.,  Inc.,  P.O.  Box  2000, 
Rahway,  NJ  07065,  has  filed  an 
application  requesting  approval  for  the 
export  of  the  bulk  human  drug 
substance  Lovastatin  for  formulation 
into  Mevacor  20  mg  and  40  mg  tablets 
to  Spain.  While  the  firm  has  an 
approved  new  drug  application  for 
Lovastatin,  the  subject  of  this  request 
was  produced  using  an  unapproved 
revised  process.  This  product  is  used  as 
an  adjunct  to  diet  for  the  reduction  of 
elevated  total  and  low  density 
Upoproteins  (LDL)  cholesterol  levels  in 
patients  with  primary 
hypercholesterolemia  when  the 
response  to  diet  restricted  in  satiuated 
fat  and  cholesterol  and  to  other 
nonpharmacological  measures  alone  has 
been  inadequate.  The  appUcation  was 
received  and  filed  in  the  Center  for  Drug 
Evaluation  and  Research  on  September 
19,  1994.  which  shall  be  considered  the 
filing  date  for  purposes  of  the  act. 
Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies)  and  identified  with  the  docket 
number  foimd  in  brackets  in  the 
heading  of  this  doctmient.  These 
submissions  may  be  seen  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  appUcation  to  do  so  by  November 
10, 1994,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 


contact  person  identified  above,  to 
faciUtate  consideration  of  the 
information  during  the  30-day  review 
period. 

This  notice  is  issued  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  October  19,  1994. 
Raymond  E.  Hamilton, 
Acting  Director,  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 

[PR  Doc.  94-26993  Filed  10-31-94;  8:45  am) 
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Advisory  Committees;  Notice  of 
Meetir>gs 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces 
forthcoming  meetings  of  pubUc  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  estabUshed  an  Advisory 
Committee  Information  HotUne  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  pubUc 
with  access  to  the  most  current 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  cturrent 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotline  will  enable  the  pubUc  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotUne 
will  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  following  advisory 
committee  meetings  are  announced: 

Vaccines  and  Related  Biological 
Products  Advisory  Committee 

Date,  time,  and  place.  November  18, 
1994,  8  a.m.,  HoUday  Inn — 
Gaithersbtug,  Ballroom,  Two 
Montgomery  Village  Ave.,  Gaithersbure, 
MD. 


Type  of  meeting  and  contact  person. 
Open  pubUc  hearing.  8  a.m.  to  9  a.m.. 
unless  pubUc  participation  does  not  last 
that  long;  open  committee  discussion,  9 
a.m.  to  3  p.m.;  closed  committee 
deUberations,  3  p.m.  to  5  p.m.;  Nancy  T 
Cherry  or  Stephanie  A.  Milwit, 
Scientific  Advisors  and  Consultants 
Staff  (HFM-21),  Center  for  Biologies 
Evaluation  and  Research,  Food  and 
Drug  Administration,  1401  Rockville 
Pike,  Rockville.  MD  20852,  301-594- 
1054,  or  FDA  Advisory  Committee 
Information  Hotline,  1-800-741-8138 
(301-443-0572  in  the  Washington,  DC 
area).  Vaccines  and  Related  Biological 
Products  Advisory  Committee,  code 
12388. 

Genera]  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
vaccines  intended  for  use  in  the 
diagnosis,  prevention,  or  treatment  of 
human  diseases. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
vmting,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  9, 
1994.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
argiunents  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations 
pertaining  to  matters  previously 
considered  by,  pending  consideration 
by.  or  affecting  the  advisory  process. 
The  committee  will  also  review  safety 
and  efficacy  data  for  a  Uve  oral  polio 
vaccine. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial^inforroation 
relevant  to  pending  inve^igational  new 
drug  applications  or  product  Ucensing 
apphcations.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Allergenic  Products  Advisory 
Committee 

Date.  time,  and  place.  November  22, 
1994.  9:15  a.m.,  HoUday  Inn  Crowne 
Plaza,  Plaza  Balhoom.  1750  Rockville 
Pike,  Rockville,  MD. 

Type  of  meeting  and  contact  person. 
Open  pubUc  hearing,  9:15  a.m.  to  10:15 
a.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  10:15  a.m.  to  2  p.m.;  closed 
committee  deliberations,  2  p.m.  to  5 
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p.m.;  Jack  Gertzog,  Scientific  Advisors 
and  Consultant  Sta^  (HFM-21),  Center 
for  Biologies  Evaluation  and  Research, 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852, 
301-594-1054.  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington.  DC  area).  Allergenic 
Products  Advisory  Committee,  code 
12388. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
allergenic  biological  products  intended 
for  use  in  the  diagnosis,  prevention,  or 
treatment  of  human  disease. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  8. 
1994.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  discuss  issues  relevant  ^ 
to:  (1)  The  European  Pharmacopeia  for 
Allergen  Standardization,  and  (2)  the 
status  of  standardized  grass  extracts, 
which  is  the  Center  for  Biologies 
Evaluation  and  Research's 
standardization  program  for  various 
allergenics. 

Closed  committee  deliberations.  The 
committee  will  review  trade  secret  and/ 
or  confidential  commercial  information 
relevant  to  three  product  license 
applications  and  two  investigational 
new  drug  applications.  This  portion  of 
the  meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Each  public  advisory  committee 
meeting  listed  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
pubUc  hearing.  (2)  an  open  committee 
discussion.  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deliberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  porUon.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  pubUc  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 


minimum  rather  than  a  maximum  time 
for  pubUc  participation,  and  an  open 

[>ubUc  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

PubUc  bearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205, 
representatives  of  the  electronic  media 
may  be  permitted,  subject  to  certain 
limitations,  to  videotape,  film,  or 
otherwise  record  FDA's  pubHc 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  opei)  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  Usted  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportunity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  list  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23,  12420  Parklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  be  closed. 


The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C.  app.  2, 10(d)),  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  tra^e  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential;  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action:  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedlires  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices:  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public; 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA. 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters  that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Conunittee  Act  (5  U.S.C  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  October  24, 1994. 
Unda A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(PR  Doc.  94-26950  Filed  10-31-94;  8:45  am) 
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Advisory  Committees;  Notice  of 
Meetings 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
forthcoming  meetings  of  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  This  notice  also 
summarizes  the  procedures  for  the 
meetings  and  methods  by  which 
interested  persons  may  participate  in 
open  public  hearings  before  FDA's 
advisory  committees. 

FDA  has  established  an  Advisory 
Committee  Information  Hotline  (the 
hotline)  using  a  voice-mail  telephone 
system.  The  hotline  provides  the  public 
with  access  to  the  most  ciurent 
information  on  FDA  advisory  committee 
meetings.  The  advisory  committee 
hotline,  which  will  disseminate  current 
information  and  information  updates, 
can  be  accessed  by  dialing  1-800-741- 
8138  or  301-443-0572.  Each  advisory 
committee  is  assigned  a  5-digit  number. 
This  5-digit  number  will  appear  in  each 
individual  notice  of  meeting.  The 
hotiine  will  enable  the  public  to  obtain 
information  about  a  particular  advisory 
committee  by  using  the  committee's  5- 
digit  number.  Information  in  the  hotline 
is  preliminary  and  may  change  before  a 
meeting  is  actually  held.  The  hotline 
vtdll  be  updated  when  such  changes  are 
made. 

MEETINGS:  The  follovdng  advisory 
committee  meetings  are  announced: 

Endocrinologic  and  Metabolic  Drugs 
Advisory  Committee 

Date,  time,  and  place.  November  17 
and  18. 1994,  8:30  a.m..  Holiday  Inn — 
Gaithersburg,  Goshen  Room,  Two 
Montgomery  Village  Ave.,  Gaithersburg, 
MD. 

Type  of  meeting  and  contact  person. 
Qosed  presentation  of  data,  November 
17, 1994,  8:30  a.m.  to  9:50  a.m.;  open 
committee  discussion,  9:50  a.m.  to  1 
p.m.;  open  public  hearing,  1  p.m.  to  2 
p.m.,  imless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  2  p.m.  to  5  p.m.;  open 
committee  disciission,  November  18, 
1994,  8:30  a.m.  to  3:30  p.m.;  Kathleen  R. 
Reedy,  Center  for  Drug  Evaluation  and 
Research  (HFD-9),  Food  and  Drug 
Administration.  5600  Fishers  Lane. 


Rockville,  MD  20857,  301-443-5455,  or 
FDA  Advisory  Committee  Information 
Hotline,  1-800-741-6138  (301-443- 
0572  in  the  Washington,  DC  area), 
Endocrinologic  and  MetaboUc  Drugs 
Advisory  Committee,  code  12536. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  human 
drugs  for  use  in  endocrine  and 
metabolic  disorders. 

Agenda— Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  9, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  The 
committee  will  hear  presentations  and 
discuss  data  submitted  regarding  the 
safety  and  efficacy  of  the  following:  (1) 
Etridronate  disodiimi/calcium 
carbonate,  new  drug  application  (NDA 
20-082),  (Didrocal®,  Proctor  and 
Gamble):  (2)  calcitonin  (nasal  spray), 
NDA  20-313,  (Miacalcin®,  Sandoz 
Pharmaceutical);  and  (3)  calcitonin 
(injectable),  NDA  17-769  (Calciraar®. 
Rhone-Poulenc-Rorer),  for  an 
osteoporosis  indication. 

Closed  presentation  of  data.  On 
November  17,  1994,  the  committee  will 
hear  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  investigational  new  drug 
applications.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C. 
552b(c)(4)). 

Antiviral  Drugs  Advisory  Committee 

Date,  time,  and  place.  November  17, 
1994,  8:30  a.m.,  and  November  18, 1994, 
8  a.m..  Holiday  Inn,  Plaza  Ballroom, 
8777  Georgia  Ave.,  Silver  Spring,  MD. 

Type  of  meeting  and  contact  person. 
Open  committee  discussion,  November 
17, 1994,  8:30  a.m.  to  11:30  a.m.;  open 
public  hearing,  11:30  a.m.  to  12:30  p.m., 
unless  public  participation  does  not  last 
that  long;  open  committee  discussion, 
12:30  p.m.  to  5:30  p.m.;  open  committee 
discussion,  November  18, 1994,  8  a.m. 
to  9  a.m.;  closed  committee 
deliberations,  9  a.m.  to  2  p.m.;  Lee  L. 
Zwanziger  or  Valerie  M.  Mealy,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
9),  Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 


301-443-5455,  or  FDA  Advisory 
Committee  Information  Hotline,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area).  Antiviral  Drugs 
Advisory  Committee,  code  12531. 

General  function  of  the  committee. 
The  committee  reviews  and  evaluates 
data  concerning  the  safety  and 
effectiveness  of  marketed  and 
investigational  himian  drug  products  for 
use  in  the  treatment  of  acquired 
immunedeficiency  syndrome  (AIDS), 
AIDS-related  complex  (ARC),  and  other 
viral,  fungal,  and  mycobacterial 
infections. 

Agenda — Open  public  hearing. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
committee.  Those  desiring  to  make 
formal  presentations  should  notify  the 
contact  person  before  November  11, 
1994,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  required  to  make  their 
comments. 

Open  committee  discussion.  On 
November  17,  1994,  the  committee  will 
discuss  data  relevant  to  NDA  20-460  for 
oral  ganciclovir  (Cytovene®,  Syntex 
Laboratories,  Inc.)  for  the  treatment  of 
cytomegalovirus  retinitis  in 
immunocompromised  patients,  where 
the  retinitis  is  stable  after  prior  therapy. 
On  November  18, 1994,  the  committee 
will  hear  scientific  presentations  on 
aspects  of  clinical  trial  design  for  drugs 
used  for  hepatitis. 

Closed  committee  deliberations.  On 
November  18, 1994,  the  committee  will 
discuss  trade  secret  and/or  confidential 
commercial  information  relevant  to 
pending  NDA's.  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  information  (5  U.S.C 
552b(c)(4)). 

Each  pubUc  advisory  committee 
meeting  Usted  above  may  have  as  many 
as  four  separable  portions:  (1)  An  open 
public  hearing,  (2)  an  open  committee 
discussion,  (3)  a  closed  presentation  of 
data,  and  (4)  a  closed  committee 
deUberation.  Every  advisory  committee 
meeting  shall  have  an  open  public 
hearing  portion.  Whether  or  not  it  also 
includes  any  of  the  other  three  portions 
will  depend  upon  the  specific  meeting 
involved.  The  dates  and  times  reserved 
for  the  separate  portions  of  each 
committee  meeting  are  listed  above. 

The  open  public  hearing  portion  of 
each  meeting  shall  be  at  least  1  hour 
long  unless  public  participation  does 
not  last  that  long.  It  is  emphasized, 
however,  that  the  1  hour  time  limit  for 
an  open  public  hearing  represents  a 
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minimum  rather  than  a  maximum  time 
for  public  participation,  and  an  open 

[>ublic  hearing  may  last  for  whatever 
onger  period  the  committee 
chairperson  determines  will  facilitate 
the  committee's  work. 

Public  hearings  are  subject  to  FDA's 
guideline  (subpart  C  of  21  CFR  part  10) 
concerning  the  policy  and  procedures 
for  electronic  media  coverage  of  FDA's 
public  administrative  proceedings, 
including  hearings  before  public 
advisory  committees  under  21  CFR  part 
14.  Under  21  CFR  10.205. 
representatives  of  the  electronic  media 
mav  be  permitted,  subject  to  certain 
bmitations,  to  videotape,  film,  or 
otherwise  record  FDA's  public 
administrative  proceedings,  including 
presentations  by  participants. 

Meetings  of  advisory  committees  shall 
be  conducted,  insofar  as  is  practical,  in 
accordance  with  the  agenda  published 
in  this  Federal  Register  notice.  Changes 
in  the  agenda  will  be  announced  at  the 
beginning  of  the  open  portion  of  a 
meeting. 

Any  interested  person  who  wishes  to 
be  assured  of  the  right  to  make  an  oral 
presentation  at  the  open  public  hearing 
portion  of  a  meeting  shall  inform  the 
contact  person  listed  above,  either  orally 
or  in  writing,  prior  to  the  meeting.  Any 
person  attending  the  hearing  who  does 
not  in  advance  of  the  meeting  request  an 
opportimity  to  speak  will  be  allowed  to 
make  an  oral  presentation  at  the 
hearing's  conclusion,  if  time  permits,  at 
the  chairperson's  discretion. 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  Ust  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting. 

Transcripts  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  rm.  12A-16,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
The  transcript  may  be  viewed  at  tbe 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
rm.  1-23, 12420  Farklawn  Dr., 
Rockville,  MD  20857,  approximately  15 
working  days  after  the  meeting,  between 
the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday.  Summary  minutes  of 
the  op>en  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Freedom 
of  Information  Office  (address  above) 
beginning  approximately  90  days  after 
the  meeting. 

The  Commissioner  has  determined  for 
the  reasons  stated  that  those  portions  of 
the  advisory  committee  meetings  so 
designated  in  this  notice  shall  bis  closed. 


The  Federal  Advisory  Committee  Act 
(FACA)  (5  U.S.C  app.  2. 10(d)).  permits 
such  closed  advisory  committee 
meetings  in  certain  circumstances. 
Those  portions  of  a  meeting  designated 
as  closed,  however,  shall  be  closed  for 
the  shortest  possible  time,  consistent 
with  the  intent  of  the  cited  statutes. 

The  FACA,  as  amended,  provides  that 
a  portion  of  a  meeting  may  be  closed 
where  the  matter  for  discussion  involves 
a  trade  secret;  commercial  or  financial 
information  that  is  privileged  or 
confidential:  information  of  a  personal 
nature,  disclosure  of  which  would  be  a 
clearly  unwarranted  invasion  of 
personal  privacy;  investigatory  files 
compiled  for  law  enforcement  purposes; 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action;  and  information  in 
certain  other  instances  not  generally 
relevant  to  FDA  matters. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  may 
be  closed,  where  necessary  and  in 
accordance  with  FACA  criteria,  include 
the  review,  discussion,  and  evaluation 
of  drafts  of  regulations  or  guidelines  or 
similar  preexisting  internal  agency 
documents,  but  only  if  their  premature 
disclosure  is  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  action;  review  of  trade  secrets 
and  confidential  commercial  or 
financial  information  submitted  to  the 
agency;  consideration  of  matters 
involving  investigatory  files  compiled 
for  law  enforcement  purposes;  and 
review  of  matters,  such  as  personnel 
records  or  individual  patient  records, 
where  disclosure  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Examples  of  portions  of  FDA  advisory 
committee  meetings  that  ordinarily  shall 
not  be  closed  include  the  review, 
discussion,  and  evaluation  of  general 
preclinical  and  clinical  test  protocols 
and  procedures  for  a  class  of  drugs  or 
devices;  consideration  of  labeling 
requirements  for  a  class  of  marketed 
drugs  or  devices;  review  of  data  and 
information  on  specific  investigational 
or  marketed  drugs  and  devices  that  have 
previously  been  made  public, 
presentation  of  any  other  data  or 
information  that  is  not  exempt  from 
public  disclosure  pursuant  to  the  FACA, 
as  amended;  and,  deliberation  to 
formulate  advice  and  recommendations 
to  the  agency  on  matters'that  do  not 
independently  justify  closing. 

This  notice  is  issued  under  section 
10(a)(1)  and  (2)  of  the  Federal  Advisory 
Cxjmmittee  Act  (5  U.S.C.  app.  2),  and 
FDA's  regulations  (21  CFR  part  14)  on 
advisory  committees. 


Dated:  October  24. 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(PR  Doc  94-26951  Filed  10-31-94:  8:45  amj 
MUMO  COOC  41«0-01-f 

Health  Resources  and  Services 
Administration 

RIN  0906-1ZA8I 

Program  Announcement  and  Proposed 
Special  Consideration  for  Grants  for 
Residency  Training  and  Advanced 
Education  in  ttie  General  Practice  of 
Dentistry  for  Fiscal  Year  1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  1995  Grants  for  Residency 
Training  and  Advanced  Education  in 
the  General  Practice  of  Dentistry  under 
the  authority  of  section  749,  title  VII  of 
the  Public  Health  Service  Act  (the  Act), 
as  amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408,  dated  October 
13. 1992.  Comments  are  invited  on  the 
proposed  special  consideration. 

Approximately  $3,600,000  will  be 
available  in  FY  1995  for  this  program. 
Total  continuation  support 
recommended  is  approximately 
$1,600,000.  It  is  anticipated  that 
$2,000,000  will  be  available  to  support 
16  to  18  competing  awards  averaging 
$125,000. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better         » 
informed  decisions  regarding 
submission  of  an  application  for  this 
program.  There  was  no  competitive 
cycle  for  FY  1994.  In  FY  1993,  HRSA 
reviewed  45  applications  for  Grants  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry.  Of  those  applications,  64 
percent  were  approved  and  36  percent 
were  disapproved.  Seventeen  projects, 
or  38  percent  of  the  applications 
received,  were  fimded. 

Purpose 

Section  749  of  the  PHS  Act  authorizes 
the  Secretary  to  make  grants  to  any 
public  or  nonprofit  private  school  of 
dentistry  or  accredited  postgraduate 
dental  training  institution  (e.g., 
hospitals  and  medical  centers)  to  plan, 
develop,  and  operate  an  approved 
residency  or  an  approved  advanced 
educational  program  in  the  general 
practice  of  dentistry;  to  provide 
financial  assistance  to  participants  in 
Such  a  program  who  are  in  need  of 


financial  assistance  and  who  plan  to 
specialize  in  the  practice  of  general 
dentistry:  and  to  fund  innovative, 
nontraditional  models  for  the  provision 
of  postdoctoral  General  Dentistry 
training. 

Eligible  Applicants 

To  be  eligible  for  a  Grant  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry,  the  applicant  shall: 

(a)  be  a  public  or  nonprofit  private 
scbool  of  dentistry  or  an  accredited 
postgraduate  dental  training  institution 
(hospital,  medical  center,  or  other 
entity)  and  be  accredited  by  the 
appropriate  accrediting  body,  and 

(b)  be  located  in  any  one  of  the  several 
States  of  the  United  States,  the  District 
of  Coliunbia.  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Trust  Territory  of  the  Pacific  Islands 
(the  Republic  of  Palau).  the  Republic  of 
the  Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 

To  receive  support,  programs  must 
meet  the  requirements  of  final 
regulations  at  42  CFR  Part  57,  subpart  L. 
The  period  of  Federal' support  should 
not  exceed  3  years. 

Categories  of  Program  Support 

lliere  will  be  no  funding  preference 
between  residency  training  programs 
and  advanced  educational  programs  in 
general  dentistry.  Grant  support  will  be 
available  for  three  distinct  categories  of 
program  development.  Apphcations 
must  address  at  least  one  of  these 
categories. 

Category  1 :  Progmin  Initiation 

An  applicant  may  request  support  to 
assist  in  establishing  a  new  program. 
Support  may  be  for  3  years  of  program 
operation,  or  for  up  to  1  year  of  program 
plaiming  and  development,  followed  by 
2  years  of  program  operation.  An 
applicant  must  show,  at  a  minimum, 
preliminary  provisional  approval  from 
the  Commission  on  Dental 
Accreditation  before  the  initial  grant 
award  date  (grants  will  be  effective  July 
1, 1995).  Before  a  second  year  grant 
award  will  be  made,  the  grantee  must 
show  an  accreditation  classification  of 
accreditation  eligible. 

Category  2:  Program  Expansion 

An  applicant  may  request  support  for 
an  existing  program  which  has  full 
approval  accreditation  classification  to 
fund  the  cost  of  a  first-year  enrollment 
increase  in  the  program. 


Category  3:  Program  Improvement 

An  applicant  may  request  support  for 
an  existing  program  which  has 
conditional  approval  or  provisional 
approval  accreditation  to  correct 
deficiencies  or  weaknesses  in  order  to 
gain  full  approval  accreditation  status. 
Support  is  also  available  for  an  existing 
program  which  has  full  approval 
accreditation  for  changes  or  additions  in 
faculty,  curriculum  and/or  facilities  to 
enhance  the  quality  of  the  program. 

National  Health  Objectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS-led  national  activity  for  setting 
priority  areas.  The  grant  program  for 
Residency  Training  and  Advanced 
Education  in  the  General  Practice  of 
Dentistry  is  related  to  the  priority  area 
of  Oral  Health.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report:  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Siunmary 
Report;  Stock  No.  017-001-00473-1) 
through  the  Superintendent  of 
Dociunents.  Government  Printing 
Office.  Washington.  D.C.  20402-9325 
(Telephone  202-783-3238). 

Education  and  Service  Linkage 

As  part  of  its  long-range  plaiming, 
HRSA  vrtll  be  targeting  itd  efforts  to 
strengthening  linkages  between  U.S. 
Public  Health  Service  supported 
education  programs  and  service 
programs  which  provide  comprehensive 
primary  care  services  to  the 
underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

(1)  The  potential  effectiveness  of  the 
proposed  project  in  carrying  out  the 
training  purposes  of  section  749  of  the 
Act. 

(2)  The  degree  to  which  the  proposed 
project  adequately  provides  for  meeting 
the  project  requirements. 

(3)  Tbe  administrative  and  managerial 
capability  of  the  applicant  to  carry  out 
the  proposed  project  in  a  cost-efiiective 
manner. 


(4)  The  extent  to  which  the  objectives 
of  the  program  are  consistent  with  the 
purposes  of  the  grant  program  and  the 
extent  to  which  the  evaluation 
methodology  will  effectively  assess  the 
impact  of  the  project. 

(5)  The  extent  to  which  the  proposal 
demonstrates  a  need  for  the  project. 

(6)  The  extent  to  which  present  or 
potential  problem):  are  understood  by 
the  appUcant  and  the  extent  to  which 
solutions  to  these  problems  have  been 
developed. 

(7)  The  extent  to  which  the 
organizational  and  administrative 
relationships  between  institutional  and 
programmatic  components  of  the  project 
enhance  the  achievement  of  project 
objectives. 

(8)  The  extent  to  which  the 
curriculum  will  enhance  the  trainee's 
ability  to  become  an  efficient,  effective, 
and  competent  practitioner  of  general 
dentistry. 

(9)  The  qualifications  of  proposed 
staff  and  faculty. 

(10)  The  extent  to  which  the  trainee 
recruitment  and  selection  process 
assures  that  highly  qualified  trainees 
with  a  true  interest  in  general  practice 
are  enrolled  in  the  program. 

(11)  The  extent  to  which  the  facilities 
and  equipment  used  in  the  training 
program  are  appropriate  to  the  general 
practice  of  dentistry. 

(12)  The  potential  of  the  project  to 
continue  on  a  self-sustaining  basis  after 
the  period  of  grant  support. 

(13)  The  extent  to  which  the  budget 
justification  is  reasonable  and  indicates 
that  institutional  support  to  the  project 
is  provided  to  the  maximum  extent 
possible. 

(14)  The  degree  to  which  the 
proposed  project  proposes  to  attract, 
maintain  and  graduate  minority  and 
disadvantaged  students. 

Other  Considerations 

In  addition,  the  following  funding 
factors  may  be  applied  in  determining 
funding  of  approved  applications. 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  approved  apphcations  ahead  of  other 
categories  or  groups  of  approved 
apphcations. 

A  funding  priority  is  defined  as  the 
favorable  adjustment  of  aggregate  review 
scores  of  individual  approved 
applications  when  apphcations  meet 
specified  criteria. 

Special  consideration  is  defined  as 
the  enhancement  of  priority  scores  by 
merit  reviewers  based  on  the  extent  to 
which  applications  address  special 
areas  of  concern. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
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factor.  Applications  which  do  not 
request  consideration  for  funding  factors 
will  be  reviewed  and  given  full 
consideration  for  funding. 

Statutory  General  Preference 

As  provided  in  section  791  (a)  of  the  ~ 
PHS  Act.  preference  will  be  given  to  any 
qualified  applicant  that — 

(A)  has  a  nigh  rate  for  placing 
graduates  in  practice  settings  having  the 
principal  focus  of  serving  residents  of 
medically  underserved  communities;  or 

(B)  during  the  2-year  period  preceding 
the  fiscal  year  for  which  such  an  award 
is  sought,  has  achieved  a  significant 
increase  in  the  rate  of  placing  graduates 
in  such  settings. 

This  preference  will  only  be  applied  to 
applications  that  rank  above  the  20th 
percentile  of  proposals  recommended 
for  approval  by  the  peer  review  group. 

"High  rate"  is  denned  as  a  minimum 
of  25  percent  of  graduates  in  academic 
year  1991-92.  1992-93  and  1993-94. 
who  spend  at  least  50  percent  of  their 
worktime  in  clinical  practice  in  the 
specified  settings.  Graduates  who  are 
providing  care  in  a  medically 
underserved  community  as  a  part  of  a 
fellowship  or  other  educational 
experience  can  be  counted. 

Significant  increase  in  the  rate** 
means  that,  between  academic  years 
1992-93  and  1993-94.  the  rate  of 
placing  graduates  in  the  specified 
settings  has  increased  by  a  minimum  of 
50  percent  and  that  not  less  than  IS 
percent  of  graduates  from  the  most 
recent  year  are  working  in  these 
settings. 

Additional  information  concerning 
the  implementation  of  this  preference 
has  been  published  in  the  Federal 
Register  at  59  FR  15741.  dated  April  4. 
1994. 

Established  Funding  Preference 

The  following  funding  preference  was 
established  in  FY  1992  after  public 
comment  (57  FR  11325.  dated  April  2, 
1992)  and  the  Administration  is 
extending  this  preference  in  FY  1995.  In 
determining  the  order  of  funding  of 
approved  applications,  a  funding 
preference  will  be  given  to  approved 
applications  which  propose  to  establish 
new  Post  Graduate  Year-1  training 
positions,  whether  through  the 
establishment  of  a  new  program  or  the 
expansion  of  an  existing  program. 

First  funding  within  tnis  preference 
will  be  for  approved  applications 
designed  to  offer  substantial  clinical 
experiences  for  trainees  to  provide 
primary  care  services  to  underser\'ed 
and  high  risk  populations.  The 
experiences  must  include  training  at 
one  or  more  of  the  following  entities: 


PHS  332  health  professional  shortage 
area  (HPSA):  health  care  facilit}-  that 
draws  at  least  50  percent  of  its  i>atients 
from  HPSA  designated  areas  or 
populations;  PHS  329  migrant  health 
center;  PHS  330  community  health 
center,  health  care  facility  of  the  Indian 
Health  Service  (IHS);  State  designated 
clinic/center  serving  an  underserved 
population,  or  other  rural/urban  health 
clinic  that  meets  grant  program 
requirements.  » 

Applicants  may  address  the  funding 
preference  by: 

1.  Establisning  a  new  accredited 
advanced  general  dentistry  program  in 
one  or  more  of  the  prescribed  entities; 

2.  Establishing  trainee  off-site 
rotations  into  one  or  more  of  the 
prescribed  entities  as  part  of  a  new  or 
existing  advanced  general  dentistry 
program:  or 

3.  Increasing  the  number  of  training 
positions  in  an  existing  advanced 
general  dentistry  program  that  c\urrently 
provides  training  experiences  in  one  or 
mora  of  the  prescribed  entities,  either  by 
location  of  the  primary  site  or  by  off-sife 
rotations. 

The  foUoHing  guidelines  must  be 
addressed  within  the  application  when 
requesting  the  funding  preference: 

(a)  The  new  training  positions  must 
be  PGY-1  positions. 

(b)  In  regard  to  service  to  underserved 
and  high  risk  populations.  20  percent  of 
each  resident's  training  time  over  the 
course  of  the  training  program  must 
occur  in  one  or  more  of  the  above 
eligible  settings. 

Established  Funding  Priority 

In  determining  the  order  of  funding  of 
approved  applications,  a  funding 
priority  will  be  given  to  applicants 
which  demonstrate  either  substantial 
progress  over  the  last  three  years  or  a 
significant  experience  often  or  more 
years  in  enrolling  and  graduating 
trainees  from  those  minority  or  low- 
income  populations  identified  as  at  risk 
of  poor  health  outcomes. 

Proposed  Special  Consideration 

It  is  proposed  that  special 
consideration  will  be  given  to  approved 
applications  based  en  the  extent  to 
which  they  address  innovative- means  of 
providing  advanced  general  dentistry 
education  that  can  help  meet  the  current 
and  future  demand  of  such  training. 
This  might  include  new  sponsor/co- 
sponsor  arrangements;  different 
organizational  and  administrative 
structures;  expanded  private/public 
sector  affiliations  and  setting  linkages: 
and  creative  applications  for  current 
instructional  telecommunications  and 
computer  technologies. 


Information  Raqoirements  Provision 

Under  section  791(b)  of  the  Act,  the 
Secretary  may  make  an  award  under  the 
Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Practice  of  Dentistry  program  only  if  the 
applicant  for  the  award  submits  to  the 
Secretary  the  following  information: 

1.  A  description  of  rotations  of 
preceptorships  for  students,  or  clinical 
training  programs  for  residents,  that 
have  the  principal  focus  of  providing 
health  care  to  medically  underserved 
cummunities. 

2.  The  number  of  faculty  on 
admissions  committees  who  have  a 
clinical  practice  in  community-based 
ambulatory  settings  in  medic^ly 
underserved  communities. 

3.  With  respect  to  individuals  who  are 
from  disadvantaged  backgrounds  or 
from  medically  underserved 
communities,  the  number  of  such 
individuals  who  are  recruited  for 
academic  programs  of  the  applicant,  the 
number  of  such  individuals  who  are 
admitted  to  such  programs,  and  the 
number  of  such  individuals  who 
graduate  from  such  programs. 

4.  If  applicable,  the  number  of  recent 
graduates  who  have  chosen  careers  in 
primary  health  care. 

5.  The  number  of  recent  graduates 
whose  practices  are  serving  medically 
underserved  communities. 

6.  A  description  of  whether  and  to 
what  extent  the  applicant  is  able  to 
operate  witliout  Federal  assistance 
imder  this  title. 

Additional  details  concerning  the 
implementation  of  this  information 
requirement  have  been  published  in  the 
Federal  Register  at  58  FR  43642.  dated 
August  17. 1993.  and  will  be  provided 
in  die  epphcation  materials. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application,  General  Instructions 
and  supplement  for  this  program  have 
been  approved  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  This 
approval  includes  the  burden  for 
collection  of  information  for  the 
statutory  general  preference  and  for  the 
information  requirement  provision. 
(OMB  «0915-O060.  expiration  date  7/ 
31/95) 

Definitions 

The  following  definitions  apply  to 
those  training  sites/facilities  included  in 
the  proposed  funding  preference  listed 
above: 

"Community  health  center"  means  an 
entity  as  defined  in  section  330  of  the 


Public  Heakh  Service  Act  and  in    - 
regulations  at  42  CFR  51cia2(c). 

"Health  professional  shortage  area" 
means  an  area  designated  under  section 
332  of  the  PHS  Act. 

"Migrant  health  center"  means  an 
entity  as  defined  in  section  329(a)  of  the 
Public  Health  Service  Act  and  in 
regulations  at  42  CFR  56.102(g)(1). 

Additional  Infiormation 

Interested  persons  are  invited  to 
comment  on  the  proposed  special 
consideraticHi.  The  comment  period  is 
30  days.  All  comments  received  on  or 
before  December  1, 1994  will  be 
considered  before  the  final  special 
consideration  is  established.  Written 
comments  should  be  addressed  to:  Mr. 
Neil  Sampson,  Director,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions.  Bureau  of  Health 
Professions,  Health  Resources  and 
Services  Administration,  Parklawn 
Building,Jloom  8-101.  5600  Fillers 
Lane,  Rockville,  Maryland  20857. 

All  comments  received  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Associated, 
Dental  and  Public  Health  Professions, 
Bureau  of  Health  Professions,  at  the 
above  address,  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 
8:30  am  and  5:00  pm. 


Application  Requests 

Grant  application  materials  are  being 
mailed  only  in  response  to  requests 
received.  Requests  for  application 
materials  and  questions  regarding  grants 
policy  and  business  management  issues 
should  be  directed  to.  Ms.  Judy  Bo  wen, 
Grants  Management  Specialist  (D-30]. 
Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Room  8C-26, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-6960. 

Completed  apphcations  should  be 
sent  to  the  Grants  Management  Branch 
at  the  above  address. 

If  additional  programmatic 
information  is  needed,  please  contact: 
Dr.  Rosemary  Duffy,  Division  of 
Associated,  Dental,  and  Public  Health 
Professions,  Bureau  of  Health 
Professions.  Health  Resources  and 
Services  Administration,  5600  Fishers 
Lane,  Room  8C-1S,  Rockville,  Maryland 
20857,  Telephone;  (301)  443-6837. 

The  deadline  date  for  receipt  of 
applications  is  January  25.  1995. 
Applications  will  be  consid«-ed  to  be 
"on  time"  if  they  are  either: 

( 1 )  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Sent  on  of  before  the  established 
deadline  date  and  received  in  time  for 
orderly  processing.  (Applicants  should 


request  a  legibly  dated  US.  Postal 

Srarice  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Seivioe.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proot  of  timely  mailing.) 

Late  applications  not  accepted  for 
processing  wlU  be  returned  to  the 
applicant 

Grants  for  Residency  Training  and 
Advanced  Education  in  the  General 
Pracuoe  of  Dentistrj'  is  listed  at  93.897 
in  tlie  Catalog  ofFedetai  Domestic 
Assistance.  Applications  submitted  in 
response  to  this  announcement  are  not 
subject  to  tbe  provisioiis  of  Executive 
Order  12372,  Intergovernmental  Review 
of  Federal  Programs  (as  implemented 
through  45  CF1?  part  100).  This  program 
is  not  subject  to  the  Pi^ic  Health 
System  Reporting  Requirements. 

Dated:  September  28, 1994. 
Ciro  V.  Somaya,  M.D,,  M.P.H.T.M. 
Administrator. 
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Program  Announcement  and  Proposed 
Funding  Prafafance  for  Centers  of 
ExcoWenee  «n  IMnoilty  Heallh 
Professions  Education— Fiscal  Year 
1995 

The  Health  Resources  and  Services 
Administration  (HRSA)  announces  tliat 
applications  for  fiscal  year  (FY)  1995  ba 
Grants  for  Centers  of  Excellence  (COE) 
in  Minority  Health  Professions 
Education  *rill  be  accepted  under  the 
authority  of  section  739,  title  VU  of  the 
Public  Health  Service  Act  (the  Act),  as 
amended  by  the  Health  Professions 
Education  Extension  Amendments  of 
1992,  Pub.  L.  102-408,  dated  October 
13, 1992.  Comments  are  invited  on  the 
proposed  funding  preference  stated 
below. 

Approximately  $23,481,000  will  be 
available  in  FY  1995  for  this  program. 
The  statute  requires  that,  of  the  amount 
appropriated  for  any  fiscal  year,  the  first 
$12  milhon  mil  be  allocated  to  certain 
Historically  Black  Colleges  and 
Universities  (HBCUs)  described  in 
section  799{1){A)  of  the  Act  and  which 
received  a  contract  under  section  7«eB 
of  the  Act  (Advanced  Financial  Distress 
Assistance)  for  fiscal  year  1987.  Of  the 
remainijig  balance,  sixty  (60)  percent 
must  be  allocated  to  Hispanic  and 
Native  American  Centers  of  Excellenoe. 
and  forty  (40)  percent  must  be  allocated 
to  the  "Other"  Centers  of  Excellence. 
After  supporting  25  noncompeting 
continuation  projects  approved  in  prior 
years,  the  remaining  funds  could 


support  <mly  <me  competing  award.  A 
grant  made  for  a  fiscal  year  may  not  be 
made  in  an  amount  that  is  less  than 
$500,000  for  each  Center. 

Purposes 

Grants  for  eligible  Historicallv  Black 
Colleges  and  Universities  (HBCUs), 
Hispanic,  Native  American  and  O^er 
Centers  of  Excellence  must  be  used  by 
the  schools  for  the  following  purposes: 

1 .  To  establish,  strengthen,  or  expand 
programs  to  enhance  tl»  academic 
performance  of  min<»ity  students 
attending  the  school; 

2.  To  establish,  strengtlten,  or  expand 
programs  to  increase  the  number  and 
quality  of  minority  applicants  to  the 
school; 

3.  To  improve  the  capacity  of  such 
school  to  train,  recruit,  and  retain 
minority  faculty: 

4.  With  respect  to  minority  health 
issues,  to  carry  out  activities  to  improve 
the  information  resources  and  curricula 
of  the  school  and  clinical  education  at 
the  school:  and 

5.  To  facilitate  faculty  and  student 
research  on  health  issues  particularly 
affecting  minority  groups. 

Applicants  must  address  the  five 
legislative  purposes. 

In  addition,  grants  for  eligible  HBCUs 
as  described  in  section  799(1)(A)  and 
which  have  received  a  contract  under     . 
section  788B  of  the  Act  (Advanced 
Financial  Distress  Assistance)  for  FY 
1987  may  also  be  used  to  develop  a  plan 
to  achieve  institutional  improvements, 
including  financial  independence,  lo 
enable  the  school  to  support  programs 
of  excellence  in  health  professions 
education  for  minority  individuals,  and 
to  provide  improved  access  to  the 
library  and  informational  resources  of 
the  school. 

Other  Requirements 

For  Hispanic  Centers  of  Excellenoe. 
the  health  professions  schools  must 
agree  to  give  priority  to  carrying  out  the 
duties  with  respect  to  Hispanic 
indi\iduals. 

Regarding  Native  American  Centers  of 
Excellence,  the  health  professions 
school  must  agree  to: 

1.  Give  priority  to  canning  out  the 
duties  widi  respect  to  Native 
Americans; 

2.  Establish  a  linkage  with  one  or 
more  public  or  nonprofit  private 
institutions  of  higher  education  whose 
enrollment  of  students  has  traditionally 
included  a  significant  number  of  Native 
Americans  for  purposes  of  identifying 
potential  Native  American  health 
professions  students  of  the  institution     " 
who  are  interested  in  a  health 
professions  career  and  faciUtating  their 
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educational  preparation  for  entry  into 
the  health  professions  school:  and 

3.  Make  efforts  to  recruit  Native 
American  students,  including  those  who 
have  participated  in  the  undergraduate 
program  of  the  linkage  school,  and  assist 
them  in  completing  the  educational 
requirements  for  a  degree  from  the 
health  professions  school. 

With  respect  to  meeting  these 
requirements,  a  grant  for  a  Native 
American  Center  of  Excellence  may  be 
made  not  only  to  a  school  of  medicine, 
osteopathic  medicine,  dentistry,  or 
pharmacy  that  individually  meets 
eligibility  conditions  but  also  to  such 
school  that  has  formed  a  consortium  of 
schools  that  collectively  meet 
conditions,  without  regard  to  whether 
the  schools  of  the  consortium 
individually  meet  the  conditions.  The 
consortium  would  be  required  to  consist 
of  the  school  seeking  the  grant  and  one 
or  more  schools  of  medicine, 
osteopathic  medicine,  dentistry, 
pharmacy,  nursing,  allied  health,  or 
public  health.  The  schools  of  the 
consortium  must  have  entered  into  an 
agreement  for  the  allocation  of  the  grant 
among  the  schools.  Each  of  the  schools 
must  have  agreed  to  expend  the  grant  in 
accordance  with  requirements  of  this 
program.  Each  of  the  schools  of  the 
consortium  must  be  part  of  the  same 
institution  of  higher  education  as  the 
school  seeking  the  grant  or  be  located 
not  farther  than  50  miles  from  the 
school. 

To  qualify  as  an  Other  Minority 
Health  Professions  Education  Center  of 
Excellence,  a  health  professions  school 
(i.e..  a  school  of  medicine,  osteopathic 
medicine,  dentistry,  or  pharmacy)  must 
have  an  enrollment  of  underrepresented 
minorities  above  the  national  average 
for  such  enrollments  of  health 
professions  schools. 

Eligibility 

Section  739  authorizes  the  Secretary 
to  make  grants  to  schools  of  medicine, 
osteopathic  medicine,  dentistry  and 
pharmacy  for  the  purpose  of  assisting 
the  schools  in  supporting  programs  of 
excellence  in  health  professions 
education  for  Black.  Hispanic  and 
Native  American  individuals,  as  well  as 
for  HBCUs  as  described  in  section 
799(1)(A)  and  which  have  received  a 
contract  under  section  7888  of  the  Act 
(Advanced  Financial  Distress 
Assistance)  for  FY  1987. 

To  qualify  as  a  COE.  a  school  is 
required  to: 

1.  Have  a  significant  number  of 
minority  individuals  enrolled  in  the 
school,  including  individuals  accepted 
for  enrollment  in  the  school; 


2.  Demonstrate  that  it  has  been 
effective  in  assisting  minority  students 
of  the  school  to  complete  the  program 
of  education  and  receive  the  degree 
involved; 

3.  Show  that  it  has  been  effective  in 
recruiting  minority  individuals  to  attend 
the  school,  including  providing 
scholarships  and  other  financial 
assistance  to  such  individuals,  and 
encouraging  minority  students  of 
secondary  educational  institutions  to 
attend  the  health  professions  school; 
and 

4.  Demonstrate  that  it  has  made 
significant  recruitment  efforts  to 
increase  the  number  of  minority 
individuals  serving  in  faculty  or 
administrative  positions  at  the  school. 

These  entities  must  be  located  in  any 
of  the  several  states,  the  District  of 
Columbia,  the  Commonwealth  of  Puerto 
Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  Virgin 
Islands,  Guam,  American  Samoa,  the 
Republic  of  Palau,  the  Republic  of  the 
Marshall  Islands,  and  the  Federated 
States  of  Micronesia. 

Previous  Funding  Experience 

Previous  funding  experience 
information  is  provided  to  assist 
potential  applicants  to  make  better 
informed  decisions  regarding 
submission  of  an  appUcation  for  this 
program.  In  Rscal  year  1994,  25  awards 
were  made,  including  four  (4) 
competing  renewals  to  Historically 
Black  Colleges  and  Universities. 

Period  of  Support 

Payments  under  grants  for  Centers  of 
Excellence  may  not  exceed  3  years, 
subject  to  aimual  approval  by  the 
Secretary,  the  availability  of 
appropriations,  acceptable  progress 
toward  meeting  originally  stated 
objectives  and  negotiation  uf  a  detailed 
budget  justification. 

National  Health  Obiectives  for  the  Year 
2000 

The  Public  Health  Service  (PHS)  is 
committed  to  achieving  the  health 
promotion  and  disease  prevention 
objectives  of  Healthy  People  2000,  a 
PHS  led  national  activity  for  setting 
priority  areas.  The  Centers  of  Excellence 
Program  is  related  to  the  priority  area  of 
Educational  and  Community-Based 
Programs.  Potential  applicants  may 
obtain  a  copy  of  Healthy  People  2000 
(Full  Report;  Stock  No.  017-001-00474- 
0)  or  Healthy  People  2000  (Summary 
Report;  Stock  No.  017-001-473-1) 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC.  20402-9325 
(Telephone  202-783-3238). 


Education  and  Service  Linkage 

As  part  of  its  long-range  planning, 
HRSA  will  be  targeting  its  efforts  to 
strengthening  linkages  between  U.  S. 
Public  Health  Service  education 
programs  and  programs  which  provide 
comprehensive  primary  care  services  to 
the  underserved. 

Smoke-Free  Workplace 

The  Public  Health  Service  strongly 
encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  i)eople. 

Review  Criteria 

The  review  of  applications  will  take 
into  consideration  the  following  criteria: 

1.  The  degree  to  which  the  applicant 
can  arrange  to  continue  the  proposed 
project  beyond  the  federally-funded 
project  period; 

2.  The  degree  to  which  the  proposed 
project  meets  the  piuposes  described  in 
the  legislation: 

3.  The  relationship  of  the  objectives  of 
the  proposed  project  to  the  goals  of  the 
plan  that  will  be  developed; 

4.  The  administrative  and  managerial 
ability  of  the  applicant  to  carry  out  the 
project  in  a  cost  effective  maimer; 

5.  The  adequacy  of  the  staff  and 
faculty  to  carry  out  the  program; 

6.  Tne  soundness  of  tne  budget  for 
assuring  effective  utilization  of  grant 
funds,  and  the  proportion  of  total 
program  funds  which  come  from  non- 
Federal  sources  and  the  degree  to  which 
they  are  projected  to  increase  over  the 
grant  period; 

7.  Toe  number  of  individuals  who  can 
be  expected  to  benefit  from  the  project; 
and 

8.  The  overall  impact  the  project  will 
have  on  strengthening  the  school's 
capacity  to  train  the  targeted  minority 
health  professionals  and  increase  the 
supply  of  minority  health  professionals 
available  to  serve  minority  populations 
in  underserved  areas. 

Other  Considerations 

In  addition,  the  following  funding 
factor  may  be  applied  in  determining 
the  funding  of  approved  apphcations: 

A  funding  preference  is  defined  as  the 
funding  of  a  specific  category  or  group 
of  applications  ahead  of  other  categories 
or  groups  of  approved  applications. 

It  is  not  required  that  applicants 
request  consideration  for  a  funding 
faator.  Applications  which  do  not 
request  consideration  for  a  funding 
factor  will  be  reviewed  and  given  full 
consideration  for  funding. 


Proposed  Fundtas  Preference 

The  following  funding  preference  is 
proposed  for  FY  1995: 

A  funding  preference  will  be  given  to 
competing  continuation  (renewal) 
applications  for  Centers  of  Excellence 
programs  whose  current  project  periods 
end  in  fiscal  >'ear  1995.  Tlic  purpose  of 
this  preference  is  to  maximize  Federal 
and  non-Federal  investments  in 
accomplishing  the  nature  and  scope  of 
the  legislative  purposes  of  the  Centers  of 
Excellence  Program.  To  realize  the 
intended  impact  of  the  COE  program 
more  than  one  grant  period  is  required. 
This  funding  preference  is  intended  to 
direct  assistance  to  quality  COE 
programs  that  have  documented 
sustained  or  increased  accomplishments 
under  this  program. 

Additional  Information 

Interested  persons  are  invited  to 
comment  on  the  proposed  funding 
preference.  The  comment  period  is  30 
days.  All  comments  received  on  or 
before  November  1 ,  1994  will  be 
considered  before  the  final  funding 
prefereaoe  is  estabhshed. 

Written  comments  should  be 
addressed  to:  Clay  E.  Simpson.  Jr., 
Ph.D..  Director.  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions.  Health  Resources 
and  Services  Administration.  Parklawn 
Building.  Room  BA-09,  5600  Fishers 
Lane,  Rockvilie,  Maryland  20857. 

All  comments  received  will  be 
avaiieble  for  public  inspection  and 
copying  at  the  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  at  the  above  address, 
weekdays  {Federal  holidays  excepted) 
between  the  hours  of  8:30  a.m.  and  5:00 
f).m. 

Statutory  Definitions 

"Health  professions  schools"  mean 
schools  of  medicine,  osteopathic 
medicine,  dentistrj'  and  pharmacy,  as 
defined  in  section  739(h)  which  are 
accredited  as  defined  in  section 
799(1)(E)  of  the  Act.  For  purposes  of  the 
HBCUs.  this  definition  means  those 
schools  described  in  section  799(1)(A) 
of  the  Act  and  which  have  received  a 
contract  under  section  786B  of  the  Act 
(Advanced  Financial  Distress 
Assistance)  for  fiscal  year  1987. 

"Native  Americans"  means  American 
Indians.  Aiasion  Natives.  Aleuts,  and 
Native  Hawaiians. 

"Program  of  Excellence"  means  any 
programs  carried  out  by  a  health 
professions  school  with  funding  under 
section  739.Grants  for  Centers  of 
Excellence  in  Minority  Health 
Professions  Education. 


OtfaerDefimtiiMis 

The  following  definitions  established 
in  fiscal  year  1991  after  public 
comment,  56  FR  22440.  dated  May  15, 
1991 ,  are  being  continued  in  fiscal  year 
1995.  Osteopathic  medicine  was  added 
by  Pub.  Law  102-408. 

"A  significant  number  of  minority 
individuals  enrolled  in  the  school" 
means  that  to  be  ehgible  to  apply  for  a 
Hispanic  COE,  a  medical,  osteopathic 
medicine,  or  dental  school  must  have  at 
least  25  enrolled  Hispanic  students. 
Schools  of  pharmacy  must  have  at  least 
20  enrolled  Hispanic  students.  To  apply 
as  a  Native  American  COE,  an  eligible 
medical  or  dental  school  must  have  at 
least  eight  enrolled  Native  American 
students  and  a  school  of  pharmacy  or 
osteopathic  medicine  must  have  at  least 
five  enrolled  Native  American  students. 
To  be  eligible  to  apply  for  an  Other 
Minority  Health  Professions  Education 
COE,  an  eligible  school  must  have  above 
the  national  average  of 
underrepresented  minorities  (medicine 
15%,  osteopathic  medicine  8%. 
dentistry  15%.  pharmacy  11%)  enrolled 
in  the  school.  These  numbers  represent 
the  critical  mass  necessary  for  a  xiable 
program.  A  viable  program  is  one  in 
which  there  is  a  sufficient  number  of 
students  to  warrant  a  Center  of 
Excellence  level  educational  program. 
Data  from  relevant  professional 
associations  include  sharp 
differentiation  in  target  group  numbers 
among  schools.  Stated  numerical  levels 
are  just  above  the  median  for  schools 
reporting  a  critical  mass  necessary  for  a 
viable  program.  The  requirement  that 
schools  applj^ng  for  Other  Minority 
Health  Professions  Education  Centers 
have  an  enrollment  of  xuiderrepresented 
students  that  is  above  the  national 
average  for  that  discipline  is  statutory. 

"Effectiveness  in  Providing  Financial 
Assistance"  will  be  evaluated  by 
examining  the  data  on  scholarships  and 
other  financial  aid  provided  to  the 
targeted  group  in  relation  to  the 
scholarships  and  financial  aid  provided 
to  the  total  school  population. 

"Effectiveness  in  Recruitment"  will 
be  e\'alu8ted  by  examining  the  first-year  . 
and  total  enrollments  of  targeted 
students  in  relation  to  the  first-year  and 
total  enrollments  for  the  entire  school. 

"Effectiveness  in  Retaining  Students" 
will  be  determined  by  retention  rates  for 
the  targeted  group  and  academic  and 
non-academic  support  systems 
operative  for  the  target  group  of  students 
at  the  school. 

"Hispanic"  meAis  a  p^son  of 
Mexican.  Puerto  Rican,  Cutmn,  Central 
or  South  American,  or  other  Spanish 
origin. 


"Minority"  means  an  individual 
whose  race/ethnicity  is  classified  as 
American  Indian  or  Alaskan  Native. 
Asian  or  Pacific  Islander,  Black,  or 
Hispanic. 

"Underrepresented  Minority"  means, 
wath  respect  to  a  health  profession, 
racial  and  ethnic  populations  that  are 
underrepresented  in  the  health 
profession  relative  to  the  number  of 
individuals  who  are  members  of  the 
population  involved.  This  definition 
encompasses  Blacks,  Hispanics,  Native 
Americans,  and,  potentially,  various 
subpopulations  of  Asian  individuals. 
Applicants  must  evidervce  that  any 
particular  subgroup  of  Asian 
individuals  is  underrepresented  in  a 
specific  discipline. 

Maintenance  of  Effort 

A  health  professions  school  receiving 
a  grant  will  be  required  to  maintain 
expenditures  of  non-Federal  amounts 
for  such  activities  at  a  level  that  is  not 
less  than  the  level  of  such  expenditures 
maintained  by  the  school  for  the  fiscal 
year  preceding  the  fiscal  year  for  which 
the  school  recei\-es  such  a  grant.  In 
addition,  the  school  agrees  that  before 
expending  grant  funds,  the  school  will 
expend  amounts  obtained  from  sources 
other  than  die  grant 

Application  Requests 

Requests  for  grant  application 
materials  and  questions  regarding  grants 
poUcy  and  business  management  issues 
should  be  directed  to:  Ms.  Diane  Murray 
(I>-34).  Grants  Management  Specialist, 
Bureau  of  Health  Professions.  Health 
Resources  and  Services  Administration. 
Parklawn  Building.  Room  8C-26,  5600 
Fishers  Lane,  Rockvilie.  Marvland 
20857.  Telephone:  (301)  443^857. 
FAX:  (301)  443-6343. 

Completed  applications  should  be 
returned  to  the  Grants  Management 
Branch  at  the  above  address. 

Paperwork  Reduction  Act 

The  standard  application  form  PHS 
6025-1.  HRSA  Competing  Training 
Grant  Application.  General  Instructions 
and  supplement  for  this  program  have 
been  approved  b>'  the  Office  of 
Management  and  Budget  fOMB)  under 
the  Paperwork  Reduction  Act.  The  QMB 
clearance  number  is  0915-0060. 

The  application  deadhne  date  is 
Februar\'  3. 1995.  Applications  shall  be 
considered  to  be  "on  time"  if  they  are 
either: 

(1)  Received  on  or  before  the 
established  deadline  date,  or 

(2)  Postmarked  on  or  before  the 
estabiisbed  deadline  date  and  received 
in  time  for  orderly  processing. 
(Applicants  should  request  a  legibly 
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dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing. 

Late  applications  not  accepted  for 
processing  will  be  returned  to  the 
applicant. 

'  Each  applicant  is  responsible  for  the 
completeness  of  its  application,  which 
will  be  reviewed  as  submitted. 

To  obtain  specific  information 
regarding  the  aspects  of  this  grant 
program,  direct  inquiries  to:  A.  Roland 
Garcia,  Ph.D.,  Chief,  Centers  of 
Excellence  Section,  Program 
Coordination  Branch.  Division  of 
Disadvantaged  Assistance,  Bureau  of 
Health  Professions,  HRSA,  Parklawn 
Building.  Room  8A-09,  5600  Fishers 
Lane.  Rockvillo,  Maryland  20857, 
Telephone:  (301)  443-4493,  FAX:  (301) 
443-5242. 

This  program  is  hsted  at  93.157  in  the 
Catalog  of  Federal  Domestic  Assistance. 
It  is  not  subject  to  the  provisions  of 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  (as  implemented  through  45 
CFR  part  100). 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Datod:  September  28, 1994. 
Giro  V.  Sumaya, 
Administrator. 

|FR  Doc  94-26997  Filed  10-31-94;  8:45  am] 
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Put>llc  Health  Servic* 

National  Toxicology  Program;  Update 
on  the  Biennial  Report  on 
Carcinogens;  Review  of  the  Criteria 
Used  for  inclusion  of  Sutistances  k>y 
an  Ad  Hoc  Working  Group  of  ttie 
National  Toxicoiogy  Program  Board  of 
Scientific  Counselors:  Call  for 
Nomination  of  Potential  MemtMrs 

Action — Request  fior  Public  Input 

An  ad  hoc  working  group  of  the 
National  Toxicology  Program  (NTP) 
Board  of  Scientific  Counselors  is  being 
established  to  review  and  make 
recommendations  on  the  criteria  for 
listing  substances  in  the  Bieimial  Report 
on  Carcinogens  (BRC).  The  working 
group  will  number  approximately  35 
members  and  will  include 
representatives  from  academia,  history, 
labor,  public  interest  groups,  state  and 
local  health  officials,  government,  and 
the  public  at  large.  A  two-day  public 
meeting  of  the  working  group  will  be 
held  in  mid-Ianuary  1995  in 


Washington,  D.C,  with  specific  dates 
and  location  to  be  determined. 

Nominations  of  individuals  for 
consideration  for  membership  on  the 
working  group  are  invited  and 
encouraged.  Please  forward  your 
nominations  by  November  14, 1994.  to 
Dr.  C.  W.  Jameson,  NIEHS,  ?^1D  WC-04, 
P.O.  Box  12233.  Research  Triangle  Park. 
N.C.  27709.  or  fax  (919)  541-2242. 

Background 

The  Biennial  Report  on  Carcinogens 
(BRC)  is  prepared  in  response  to  Section 
301  (b)(4)  of  the  Public  Health  Service 
Act  which  stipulates  that  the  Secretary 
of  the  Department  of  Health  and  Human 
Services  shall  publish  a  report  which 
contains  a  list  of  all  substances  (i)  which 
either  are  known  to  be  human 
carcinogens  or  may  reasonably  be 
anticipated  to  be  human  carcinogens; 
and  (ii)  to  which  a  significant  number 
of  persons  residing  in  the  United  States 
are  exposed. 

The  selection  process  for  listing 
substances  in  the  BRC  will  be  revised  to 
add  review  by  the  NTP  Board  of 
Scientific  Counselors.  The  objectives  for 
revising  the  process  are  to:  broaden  the 
input  at  all  stages  throughout  the 
process;  broaden  the  scof>e  of  scientific 
review,  and  provide  a  review  of  the 
criteria  used  for  inclusion  on  substances 
in  the  BRC.  The  review  of  the  criteria  for 
selecting  a  substance  for  listing  in  the 
BRC  is  the  first  step  in  the  process. 

The  timetable  below  outlines  the 
procedures  established  for  the  review  of 
the  criteria  used  to  select  substances. 
This  review  includes  the  estabUshment 
of  an  ad  hoc  working  group  of  the  NTP 
Board  of  Scientific  Counselors  to 
initially  review  the  criteria  and  make 
recommendations  to  the  Board. 

Timetable  for  Criteria  Review  Process 

mid-January  1995  A  two-day  public 
meeting  of  the  NTP  Board  ad  hoc  BRC 
working  group,  in  Washington,  D.C. 
to  review  and  make  recommendations 
on  the  criteria  for  Usting  substances  in 
BRC  Specific  location  and  dates  to  be 
determined. 

mid-February  1995    A  public  meeting 
of  the  full  NTP  Board  of  Scientific 
Counselors  to  review  the  ad  hoc 
working  group's  report  and  develop 
the  Board's  recommendations 
concerning  the  selection  criteria  to  the 
Director,  NTP. 

March  1 995    NIEHS  review  of  the 
criteria  and  NTP  Board 
recommendations. 

April  1995    NTP  Executive  Committee 
BRC  subcommittee  review  of  criteria 
and  the  NTP  Board's 
recommendations. 


May  1995    NTP  Executive  Committee 
review  all  criteria  recommendations. 

June  1995    Submission  of  report  and 
recommendations  by  Director,  NTP,  to 
the  Secretary,  DHHS.  concerning  the 
criteria  for  selection  of  a  substance  for 
listing  in  the  BRC 

Draft  Discussion  Docimient  to  be 
Available 

A  draft  discussion  document 
concerning  the  existing  criteria  for 
selection  is  to  be  provided  to  the  NTP 
Board's  ad  hoc  working  group  and  will 
be  available  by  December  16, 1994. 
Copies  of  the  document  can  be 
requested  by  contacting  Dr.  Jameson  at 
the  above  address. 

Registration  for  Public  Meeting 

Public  comments  concerning  the 
criteria  for  listing  a  substance  in  the 
BRC  will  be  accepted  during  the  first 
day  of  the  ad  hoc  working  group's 
public  meeting  in  mid-January.  Oral 
comments  will  be  limited  to  five 
minutes  to  permit  maximum 
participation.  Written  comments 
accompanying  oral  statements  are 
encouraged.  'Those  wishing  to  submit 
only  written  comments  to  be  considered 
by  the  ad  hoc  working  group  are 
requested  to  submit  them  by  January  13, 
1995.  To  register  to  make  oral  comments 
about  the  criteria  or  to  attend  the  ad  hoc 
working  group  meeting  as  an  observer, 
contact  Dr.  Jameson  at  the  above  address 
or  fax  number.  Although  advance 
registration  is  not  mandatory,  it  would 
be  helpful  in  organizing  the  meeting. 
Specific  dates  and  location  will  be 
provided  upon  confirmation  of 
registration  and  will  also  be  posted  in 
the  Federal  Register  in  December. 

Dated:  October  26, 1994. 
Richard  A.  GricMBMr. 

Deputy  Director,  National  Toxicology 
Program. 
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National  Toxicology  Program;  National 
Toxicoiogy  Program  (NTP)  Board  of 
Scientific  Counselors'  Meeting;  Review 
of  Draft  NTP  Technical  Reports 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors'  Technical  Reports  Review 
Subcommittee  on  November  29, 1994. 
in  the  Conference  Center.  Building  101, 
South  Campus,  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS),  111  Alexander  Drive,  Research 
TrUngle  Park.  North  Carolina.  The 
meeting  will  begin  at  8:30  a.m.  and  is 
open  to  the  pubUc.  The  primary  agenda 


topic  is  the  peer  review  of  draft 
Technical  Reports  of  long-term 
toxicology  and  carcinogenesis  studies 
bom  the  National  Toxicology  Program. 
Additionally,  the  draft  Technical  Report 
of  the  short-term  toxicity  study  on  1- 
nitropyrene  will  be  reviewed.  This  is 
the  first  NTP  short-term  report  where 
the  conclusion  has  been  drawn  that  the 
chemical  is  a  likely  carcinogen  in  the 
absence  of  neoplasms  in  an  NTP  study. 

Tentatively  scheduled  to  be  peer 
reviewed  on  November  29  are  draft 
Technical  Reports  of  six  two-year 
studies,  listed  alphabetically,  along  with 
supporting  information  in  the  attached 
table.  Similar  information  is  given  for 
the  short-term  report  on  l-nitropyrene. 
All  studies  were  done  using  Fischer  344 
rats  and  B6C3F|  mice,  while  one  two- 
year  study  also  employed  Senear  mice. 
The  order  of  review  is  given  in  the  far 


right  column  of  the  table.  Copies  of  the 
draft  Reports  may  be  obtained,  as 
available,  from:  Central  Data 
Management,  MD  AO-01,  P.O.  Box 
12233.  Research  Triangle  Park,  NC 
27709  (919/541-3419). 

Persons  wanting  to  make  a  formal 
presentation  regarding  a  particular 
Technical  Report  must  notify  the 
Executive  Secretary  by  telephone,  by 
■  FAX,  or  by  mail  no  later  than  November 
22, 1994,  and  provide  a  written  copy  in 
advance  of  the  meeting  so  copies  can  be 
made  and  distributed  to  all 
Subcommittee  members  and  staff  and 
made  available  at  the  meeting  for 
attendees.  Oral  presentations  should 
supplement  and  not  just  repeat  the 
written  statement.  Presentations  should 
be  limited  to  no  more  than  five  minutes. 

The  program  would  welcome 
receiving  toxicology  and  carcinogenesis 
information  from  completed,  ongoing, 


or  plaimed  studies  by  others,  as  well  as 
current  production  data,  human 
exposure  information,  and  use  patterns 
on  any  of  the  chemicals  Usted  in  this 
aimoimcement.  Please  contact  Central 
Data  Management  at  the  address  given 
above,  and  they  will  relay  the 
information  to  the  appropriate  staff 
scientist. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  P.O.  Box  12233.  Research  Triangle 
Park,  North  Carolina  27709  (telephone 
919/541-3491;  FAX  919/541-2260)  wiU 
furnish  a  roster  of  Subcommittee 
members  prior  to  the  meeting.  Siunmary 
minutes  subsequent  to  the  meeting  will 
be  available  upon  request. 
Attachment 

Dated:  October  26. 1994. 

Richard  A.  Griesemer, 

Deputy  Director.  National  Toxicology 
Program. 


Summary  Data  for  Technical  Reports  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of  Scientific 

Counselors'  Technical  Reports  Review  Subcommittee 

[November  29, 1994) 


Chemicai/CAS  No. 


Protect  leader/ 

technical  report 

No. 


Primary  uses 


Route/exposure  levels 


Study  laboratory 


LONG-TERM  STUDIES 


Review 
order 


2,2-818 

(t)romomethyO- 

1.3- 

Propanedk>l; 

3296-90-0. 
Isotxjtyl  nitrite; 

542-56-3. 

Nickel  (II)  oxide; 
131^-99-1. 


Nickel  suitate 
hexahydrate. 
10101-97-0. 

Nickel  sut)sulfide: 
12035-72-2. 

Triett«nolamjne; 
102-71-6. 


Triethanolamine; 
102-71-6. 


Dr.  J.  Dunnick, 
919-541- 
4811;TR-452. 


Dr.  K.  Abdo. 

919-641- 

7819;  TR-448. 
Dr.  J.  Dunnick. 

919-541- 

4811;TR-451. 

Dr.  J.  Dunnk:k. 

919-641- 

4811,TR-^54. 
Dr.  J.  Dunnick, 

919-641- 

4811;TR-453. 
Dr.  J.  Bucher, 

919-541- 

4532;  TR-^9. 

Dr.  J.  Bucher, 
919-641- 
4532;  TR-449. 


Flame  retardant  for  epoxy.  poly- 
ester, and  urettiane  forms. 
Chemkal  intermediate. 


Industrial  interfT>ediate  in  chemical 
synthesis.  (TDB). 

Chemical   intermediate   for  stairv 

less  and  altoy  steels.  .Catalysts. 

Electrical    devk:es.    Thermister 

material. 
Nickel  plating.  Blackening  zinc  and 

Ixass.  Mordant  in  dyeing. 

Major  component  in  nickel  refiriery 
flue  dust  Not  used  commer- 
cially in  U.S. 

Intermediate  in  manuf.  surfactants, 
textile  specialties,  waxes, 
polishes,  herbickles.  petroleum 
demulsifiers,  toilet  goods. 

Intermediate  in  manuf.  surfactants, 
textile  specialties,  waxes, 
polishes.  hert)k:ides.  petroleum 
demulsifiers.  toilet  goods,  ce- 
ment additives,  cutting  oils,  in 
making  mineral  and  veg.  oil 
emutekxw.  solvent,  pharma- 
ceutic aid  (aikalizer)  (Merck 
1989). 


Dosed-Feed  (NIH-07):  R:  0.  2500. 
5000.  or  10000  PPM;  70/group 
M:  0.  312.  625,  or  1250  PPM; 
60/group. 

Inhalation  (air):  R6M:  0.  37,  75.  or 
150  PPM. 

Inhalation  (air):  R:  0.  .62.  1.25.  or 
2.5  M:  0.  125,  2.5,  or  5.0  mg/ 
m3;  50/groijp. 

Inhalation  (air):  R:  0.  0.125.  0.25. 

or  0.5  M:  0,  .25.  .5.  or  1.0  mg/ 

m3;  50/group. 
Inhalation   (air):   R:   0.  0.075.  or 

0.15  M:  0.  0.6.  or  1.2  mg/nnS; 

50/group. 
Topical  (acetone):  MR:  0.  32.  63. 

or  125;  FR:  0.  63.  125  or  250; 

MM:  0.  200.  630.  or  2000;  FM: 

0. 
Topical  (acetone):  MR:  0.  32.  63, 

or  125;  FR:  0.  63.  125.  or  250; 

MM:  0,  200.  630.  or  2000;  FM: 

0.  100.  300.  or  1000  mg/kg;  60/ 

group. 


Southern  Re- 
search Institute 


IIT  Research  In- 
stitute. 

Lovelace  Inhal 
Tox  Res  Inst 
(DOE). 

Lovelace  Inhal 
Tox  Res  Inst 
(DOE). 

Lovelace  Inhal 
Tox  Res  Inst 
(DOE). 

Battelle  Colum- 
bus Laboratory. 


Battelle  Colunv 
bus  Laboratory. 


2 

6 


SHORT-TERM  TOXiCmr  STUDY 


1-Nitropyrene; 
5522-43-0. 


Dr.  P.  Chan. 
919-541- 
7561;  TOX-34. 


Byproduct  of  combustkxi  primary 
nitrated  PAH  emitted  in  diesel 
engine  exhaust 


Inhalation  (air):  R:  0.  0.5,  2.0.  8.0, 
20.0.  or  50.0  mg/m3  12/s/group 
(core);  5/s/group  for  lung  burden. 


R-Rats. 
M.Mk». 


Battelle  North- 
west LatKxa- 
tory. 


UMI 


54S22  Federal  Regiater  /  Vol.  59.  No.  210  /  Tuesday,  November  1,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  210  /  Tuesday.  November  1.  1994  /  Notices  54623 


IPR  Doc.  04-26973  F\M  10-31-94;  8:45  am] 

MUMOCOOC  4t4«-41-M 

NatkNMl  InttHutM  of  Health 

Qovemment-Owned  Inventions; 
Availability  tor  Licensing 

AGENCY:  National  Institutes  of  Health. 
ACnOM;  Notice. 

The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Girish  C.  Barua,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6011  Executive  Boulevard. 
Suite  325.  Rockville.  Maryland  20852- 
3804  (telephone  301/496-7735  ext.  263: 
fax  301/402-0220).  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications.  Issued  patents  may 
be  obtained  from  the  Commissioner  of 
Patents.  U.S.  Patent  and  Trademark 
Office.  Washington.  DC  20231. 

Anti-HIV  Compoaitions  Containing 
Native  And  Recombinant  Peptides 

Fischinger.  P.J..  Wong-Staal.  F..  Gallo. 

R.C..  Matthews.  T.J.  (NQ) 
Filed  23  Feb  89 
Serial  No.  07/314,664 

A  kit  containing  substantially  pure 
native  and  recombinant  HIV 
glycoproteins  is  valuable  for  testing 
anti-HIV  vaccines  or  as  diagnostic  aids 
for  detecting  HIV  infection.  Previously, 
it  has  been  difficult  to  obtain  large,  pure 
quantities  of  HIV  proteins  for  use  in 
vaccines  or  diagnostic  procedures.  This 
kit  contains  deglycosyiated  envelope 
proteins  as  well  as  recombinant  fusion 
molecules  containing  HIV  and  non-HTV 
amino  acid  sequences. 

Production  Of  Complementary  DNA 
Representing  Hepatitis  A  Viral 
Sequences  By  Recombinant  DNA 
Methods  And  Uses  Therefor 

Ticehurst,  J.,  Baltimore,  D.,  Feinstone, 

S.M.,  Purcell,  R.H..  Racaniello.  V.R.. 

Baroudy.  B.M..  Emerson.  S.U.  (NLMD) 
Filed  6  Nov  91 
Serial  No.  07/788,262  (OP  of  07/ 

256,135,  CON  of  06/654,942,  OP  of 

06/536.911) 


A  method  for  the  production  and  use 
of  single-  and  double-stranded  (ds) 
cDNA  representing  hepatitis  A  virus 
(HAV)  sequences  has  been  discovered, 
including  an  infectious,  full-length 
cDNA  clone  of  wild-type  HAV.  Large 
quantities  of  the  novel  HAV  (£>NA  can 
be  harvested  at  a  relatively  low  cost  via 
insertion  of  the  cDNA  molecules  into  a 
recombinant  DNA  vector  and 
subsequent  transformation  in 
appropriate  cells;  modification  of 
bacteria  by  genetic  eneineering  permits 
for  the  production  of  as  HAV  cDNA. 
The  cDNA  molecviles  hold  substantial 
diagnostic  potential  because  they  are 
highly  specific  and  very  sensitive  to 
HAV;  they  can  also  be  used  in  the 
production  of  either  HAV  antigen  or 
antibodies  to  HAV  antigen  for  possible 
vaccine  development.  Currently,  no 
vaccine  is  available  for  protection 
against  HAV  infection. 

Mammalian  Guanine  Nucleotide- 
Binding  Protein  With  An  ADP- 
Ribocylatioa  Facttn-  Domain  (ARDl) 

Moss.  J..  Mishima,  K.,  Nightingale.  M.S., 

Tsuchiya.  M.  (NHLBI) 
Filed  19  Apr  93 
Serial  No.  08/049,473 

ADP-ribosylation  factors  (ARFs) 
constitute  one  family  of  the  -  -  20-kDt 
guanine  nucleotide-binding  ras 
superfamily.  ARFs  regulate  secretory, 
endocytic,  exocytic,  and  nuclear  fusion 
events  and  activate  phospholipase  D 
and  cholera  toxin.  ARDl  is  a  64-kDa 
protein  containing  an  ARF  domain  at  its 
cartwxy  terminus.  This  invention 
includes  a  cell  line  transfected  with  an 
expression  vector  containing  either  rat 
or  numan  ARD-1  DNA  and  an 
immunoassay  kit  for  detecting  ARD 
proteins  in  samples. 

Hepatitis  A  Vaccine 

Nainan,  O.V..  Margolis.  H.S..  Robertson, 
B.H.,  Brinton,  M.A.,  Ebert,  J.W.  (CDQ 
Filed  6  Jul  93 

Serial  No.  08/087,016  (FWC  of  07/ 
678,828) 

A  hepatitis  A  virus  (HAV)  was 
isolated  from  cynomolgus  macaques, 
and  the  capsid  region  of  this  new  HAV 
was  sequenced.  It  was  found  that  the 
amino  acid  sequence  within  the 
immunodominant  site  of  the  capsid 
region  is  significantly  different  from  that 
of  other  HAV  isolates.  This  new  virus  is 
suitable  for  preparing  a  whole  virus 
vaccine  for  preventing  hepatitis  A  in 
animals  and,  potentially,  in  humans. 

Hepatitis  A  Vaccine 

Cohen,  J.I.,  Purcell.  R.H..  Feinstone, 

S.M..  Ticehurst.  J.R.  (NLMD) 
Filed  13  Sep  93 


Serial  No.  08/120.646  (FWC  of  07/ 
789,640,  CON  of  07/462.916,  CON  of 
07/088,220) 

A  full-length  DNA  analog  of  the 
hepatitis  A  virus  genome  and  RNA 
transcripts  of  the  DNA  analog  can  be 
mutated  to  produce  an  infectious 
hepatitis  A  virus  suitable  for  a  vaccine. 
Prior  technologies  have  used  cell 
culture  techniques,  rather  than 
recombinant  DNA  methods,  in  an 
attempt  to  produce  an  acceptable 
hepatitis  A  entity.  This  new  method 
overcomes  the  difficulties  associated 
with  the  random  mutation  processes 
that  ocou  with  conventional  methods. 

Nucleic  Acids  Of  A  Novel  Hantavirus 
And  Reagents  For  Detection  And 
Prevention  Of  Infection 

Nichol,  S.T.  (CDC) 

Filed  7  Oct  93 

Serial  No.  08/133,591  (OP  of  08/ 

084,724) 

An  outbreak  of  acute  illness  in  the 
Four-Comers  region  of  the  United  States 
in  the  spring  of  1993  has  been 
associated  with  the  Muerto  Canyon 
strain  of  hantavirus.  The  identification 
of  specific  nucleotide  sequence 
information  for  this  virus  will  aid  in  the 
development  of  diagnostic  assays  and 
vaccines. 

Plasmids  For  Efficient  Expression  Of 
Ssmthetic  Genes  In  E.  Coli 

Fields,  H.A.,  Khudyakov,  Y.  (CDC) 
Filed  25  Oct  93 
Serial  No.  08/141,917 

This  invention  covers  the 
development  of  a  recombinant  gene 
encoding  the  hepatitis  C  nucleocapsid 
protein,  which  offers  to  significantly 
improve  the  detection  and  diagnosis  of 
this  disease.  Hepatitis  C  virus  (HCV)  is 
a  recently  identified  agent  responsible 
for  most  cases  of  post-transfusion  non- 
A,  non-B  hepatitis  worldwide.  The  N- 
terminal  region  of  the  HCV  polyprotein 
is  processed  into  proteins  C  (a 
nucleocapsid)  and  EI  and  E2/NS1 
(envelope  proteins).  Previously,  there 
has  been  no  acceptable  immunoassay  kit 
for  detecting  HIV  infection  because 
growing  the  virus  in  bacteria  has  been 
difficult.  Therefore,  there  has  been  no 
large-scale  source  of  HCV  proteins  from 
which  to  stimulate  the  production  of 
antibodies  for  immunoassays.  This 
problem  has  been  addressed  by  cloning 
the  sequence  from  HCV  nucleocapsid 
protein  and  inserting  it  into  an 
expression  vector  with  a  Shine- 
Dalgamo,  which  enhances  expression  of 
the  protein  encoded  by  the  nucleotide 
sequence.  Thus,  an  E.  coli  can  be  used 
as  a  host  for  the  vector,  and  large 
amounts  of  protein  are  produced  even 


when  there  is  low  copy  number  of  the 
vector. 

Clones  Encoding  Mammalian  ADP- 
Ribosylaiginine  Hyilrolaaes 

Moss.  J.,  Stanley,  S.J.,  Nightingale.  M.S.. 

Murtagh.  J.J..  Monaco,  L.,  Takada.  T. 

(NHLBI) 
Serial  No.  08/183.214  (DIV  of  07/ 

888,231) 

ADP-ribosylation  of  arginine  residues 
in  proteins  may  be  involved  in  cell 
adhesion  and  is  crucial  for  the  action  of 
cholera  toxin  and  E.  coli  heat-labile 
enterotoxin,  agents  involved  in  the 
pathogenesis  of  cholera  and  traveller's 
diarrhoea,  respectively.  ADP- 
ribosylation  is  reversed  by  ADP- 
ribosylarginine  hydrolases,  which 
cleave  the  ADP-ribose-arginine  bond. 

ADP-ribosylarginine  hydrolases  from 
a  variety  of  mammalian  species  and 
tissues  were  isolated,  and  the  coding 
regions  for  the  hydrolases  were  cloned 
and  expressed.  The  availability  of  this 
new  hydrolase  cDNA  and  expression 
system  provides  a  novel  molecular 
approach  for  studying  the  role  of  ADP- 
ribosylation  in  cell  function.  The  gene 
products  may  be  useful  in  treating  or 
preventing  a  variety  of  bacterial 
diseases,  including  cholera,  that  appear 
to  be  mediated  via  ADP-ribosylation. 

Novel  Anti*Mycobacterial  Compositipns 
And  Their  Use  For  The  Treatment  Gv 
Tuberculosis  And  Related  Diseases 

Barry,  C.E.,  Yuan,  Y.  (NLMD) 
Filed  18  Mar  94 
Serial  No.  08/210,519 

This  invention  comprises  a  number  of 
novel  anti-mycobacterial  compositions, 
which  offer  to  significantly  improve  the 
treatment  of  mycobacterial  infection 
such  as  tuberculosis.  Mycobacterium  is 
a  genus  of  bacteria  encompassing  a 
number  of  organisms,  many  of  which 
are  highly  pathogenic  in  humans.  The 
most  well  knovtrn  of  these  are  M. 
tuberculosis,  which  causes  pulmonary 
tuberculosis,  and  M.  leprae,  which 
causes  leprosy.  Tuberculosis  is  a  major 
worldwide  problem,  especially  among 
HIV-infected  and  other  inunune- 
compromised  individuals.  Present 
treatments  for  tuberculosis  often  have 
toxic  side  effects  or  have  limited  utility 
because  of  the  growing  number  of  multi- 
drug resistant  strains  of  M.  tuberculosis. 
These  newly  discovered  anti- 
mycobacterial  compounds,  which  are 
analogs  of  thiatetracosanoate,  have  been 
shown  effective  in  the  treatment  of 
mycobacterial  infections  and  are 
relatively  nontoxic.  They  may  be  given 
alone  or  in  combination  with  standard 
anti-mycobacterial  drugs  and  are 
valuable  as  antiseptics  as  well  as 
therapeutics. 


Dated  October  21, 1994. 

Baibara  M.  MoGarejr, 

Deputy  Director,  Office  of  Technology 
Transfer. 

(PR  Doc.  94-26971  Filed  10-31-94;  8:45  am] 

MJJNO  OOOf  4140-01-9 


Technology  Assessment  Confsrence 
on  Bioeiectrical  impedance  Analysis  in 
Body  Composition  Measurement 

Notice  is  hereby  given  of  the  NIH 
Technology  Assessment  Conference  on 
"Bioeiectrical  Impedance  Analysis  in 
Body  Composition  Measurement," 
which  will  be  held  December  12-14, 
1994,  in  the  Masur  Auditorium  of  the 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892.  The  conference  begins  at  8:30 
a.m.  on  December  12  and  13  and  at  9 
a.m.  on  December  14. 

BIA  has  become  a  popular  and  widely 
used  method  to  estimate  body 
composition.  A  number  of  instruments 
have  been  manufactured  for  use  in 
estimating  body  composition.  The 
technology  is  relatively  simple,  quick, 
easy,  and  noninvasive.  Similar  to  other 
methods  of  assessing  body  composition. 
BIA  can  be  used  to  estimate  body 
composition  by  making  several 
assumptions  regarding  the  composition 
of  fat  and  fat-free  body  mass. 

Consequently,  modification  of  some 
of  the  assumptions  and  other  small 
diH^erences  among  the  various 
instruments  has  led  to  the  use  of 
different  equations  in  the  derivation  of 
the  final  estimate  of  body  composition. 
The  relationships  among  various 
components  of  the  body  such  as  fat 
mass  and  lean  body  mass  are  generally 
assumed  to  be  static.  However,  the 
hydration  status  of  the  subject,  room  or 
skin  temperature,  age,  gender,  ethnic 
origin,  level  of  physical  fitness,  and 
other  individual  characteristics  may  all 
contribute  to  differences  in  the  observed 
measurements  within  BIA. 

Consequently,  a  Technology 
Assessment  Conference  on  this 
methodology,  its  validity,  and  the 
appropriate  interpretation  of  the  data 
would  be  worthwhile. 

This  conference  will  bring  together 
experts  from  various  perspectives  with 
regard  to  this  methodology. 
Presentations  will  highlight  the 
necessary  standardization  of  the 
methodology  and  provide  the  basis  for 
the  different  equations  that  have  been 
derived.  Mechanical  and  physiological 
conditions  that  may  influence  BIA 
measurements  will  be  discussed  along 
with  suggestions  to  minimize  the 
variabihty.  Various  clinical 
characteristics  influencing  BIA 


measurements  will  also  be  presented. 
Finally,  the  indications  and  Umitations 
for  the  use  of  this  technology  and  the 
clinical  assessment  of  individuals  or 
populations  will  be  discussed.  Although 
this  instrumentation  has  often  been 
used  to  estimate  the  level  of  adiposity., 
in  the  individual,  it  is  beginning  to  find 
greater  clinical  use  in  the  measurement 
of  body  cell  mass  and  total  body  water 
in  other  cUnical  conditions. 

After  V/z  days  of  presentations, 
audience  discussion,  and  the 
opportunity  for  public  and  industry 
comment,  an  independent,  non-Federal 
panel  will  weigh  the  scientific  evidence 
and  write  a  draft  statement  that  it  will 
present  to  the  audience  on  the  third  day. 
The  statement  will  address  the 
following  key  questions: 

•  What  does  BIA  measure  in  terms  of 
electrical  and  biological  parameters? 

•  How  should  BIA  be  performed  and 
how  can  BIA  measurements  be 
standardized? 

•  How  safe  and  valid  is  the  BIA 
technology  in  the  estimation  of  levels  of 
adiposity? 

•  How  safe  and  valid  is  the  use  of  BIA 
technology  to  estimate  body  cell  mass 
and  total  body  water  status? 

•  What  are  the  appropriate  clinical 
uses  of  BIA  technology  and  what  are  the 
limitations? 

•  What  are  the  future  directions  for 
basic  science,  clinical  research,  and 
epidemiological  evaluation  of  body 
composition  measurement? 

Advance  information  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from:  Laura  Hazan,  Technical 
Resources,  Inc.,  3202  Tower  Oaks  Blvd., 
Suite  200,  Rockville,  Maryland  20852, 
(301) 770-3153. 

On  the  second  day  of  the  conference, 
time  has  been  allocated  for  5-minute 
formal  oral  presentations  by  concerned 
individuals  or  organizations.  Those 
individuals  or  groups  wishing  to  send  a 
representative  to  contribute  during  this 
session  must  contact  Ms.  Elsa^ray  by 
5  p.m.  EST,  November  28, 1954  at: 
Office  of  Medical  Applications  of 
Research,  National  Institutes  of  Health, 
Federal  Building,  Room  618,  7550 
Wisconsin  Avenue,  Bethesda,  Maryland 
20892-9120,  phone  (301) 496-1144.  If 
the  number  of  requests  received  exceeds 
the  slots  available,  presenters  will  be 
chosen  by  lot,  and  ^ose  selected  will  be 
notified  by  December  5, 1994. 

The  primary  sponsors  for  this 
conference  are  the  National  Institute  of 
Diabetes  and  Digestive  and  Kidney 
Diseases  and  the  NIH  Office  of  Medical 
Applications  of  Research.  The 
conference  is  cosponsored  by  the 
National  Institute  of  Child  Health  and 
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Human  Development  and  the  National 
Institute  on  Aging. 

The  technology  assessment  statement 
will  be  submitted  for  publication  in 
profewional  journals  and  other 
publications,  in  addition,  the 
technology  assessment  statement  will  be 
available  beginning  December  14, 1994 
from  the  NIH  Consensus  Program 
Infonnation  Service,  P.O.  Box  2577, 
Kensington,  Maryland  20891.  phone  1- 
800-NIH-OMAR  (l-«00-644-6627). 

Dated:  October  24. 1994. 
Ruth  L.  Klncksteia. 
Deputy  Dinctor.  NDi. 
|FR  Doc.  94-26975  Filed  10-31-94;  8:45  am) 

iUJNO  OOOf  4140-01-M 


Prospective  Qrant  of  Co-Exclusive 
License:  Vector  With  Multiple  Terget 
Response  Elements  Affecting  Gene 
Expiesslon 

AOENCY:  National  Institutes  of  Health. 

PubUc  Health  Service.  DHHS. 

ACnOM;  Notice. 

•UMMARV:  This  notice  is  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  bistitutes 
of  Health  (NIH).  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  co-exclusive  world-wide 
license  to  practice  the  invention 
embodied  in  U.S.  Patent  Application  SN 
07/596.299  (QP  of  07/467,497)  entitled 
"Vector  With  Multiple  Target  Response 
Elements  Affecting  Gene  Expression"  to 
Targeted  Genetics  Corporation,  of 
Seattle.  Washington.  The  patent  rights 
in  this  invention  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  license  will  be 
royalty-bearing,  will  comply  with  the 
terms  and  conditions  of  35  U.S.C  209 
and  37  CFR  404.7.  and  will  be  co- 
exclusive  with  one  other  party.  Genetic 
Therapy,  Inc.  It  i»  anticipated  that  this 
license  will  be  limited  to  the  field  of  use 
of  gene  therapy  treatment  for  Acquired 
Immunodeficiency  Syndrome  (AIDS). 
Publication  of  this  notice  should  be 
considered  a  modification  of  an  earher 
notice  "Prospective  Grant  Of  Exclusive 
License:  Vectors  For  Gene  Therapy 
Treatment  Of  AIDS"  (Vol.  57,  No.  169. 
Monday.  August  31. 1992,  page  39405). 

This  prospective  co-exclusive  license 
may  be  granted  unless,  within  60  days 
from  the  date  of  this  published  notice. 
NIH  receives  written  evidence  and 
argiunent  that  establishes  that  the  grant 
of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  209 
and  37  CFR  404.7. 

The  patent  application  describes  the 
design  and  construction  of  DNA 
sequences  that  will  inhibit  viral 


replication  through  competitive 
innibition  of  tat  function  and  by  down- 
regulating  HTV-l  LTR-directed  gene 
expression.  Inhibition  is  mediated  via 
the  product  of  transcription  of  the 
newly  constructed  vector.  The  vector 
product  is  directed  against  the  AIDS 
virus  (HTV)  and  may  be  used  in  vaccine 
development  (intracellular 
immunization)  and  as  a  therapeutic 
agent  for  treating  viral  infections.  Unlike 
other  similar  vectors,  this  invention  is 
not  limited  by  retroviral  mutations  or  by 
variations  between  different  HIV 
isolates. 

ADDRESSES:  Requests  for  a  copy  of  this 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Mr.  Steven  M.  Ferguson.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard. 
Suite  325,  Rocliville.  MD  20852. 
Telephone:  (301)  496-7735  extension 
266;  Facsimile:  (301)  402-0220.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  application(s). 
Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Only  written 
comments  and/or  applications  for  a 
license  which  are  received  by  NIH  on  or 
before  [insert  date  60  days  afier  date  of 
pubUcation  in  the  Federal  Register]  will 
oe  considered. 

Dated:  October  24. 1994.      - 
BariMU-a  M.  McGarey. 
Deputy  Director,  Office  of  Technology 
Transfer. 
[PR  Doc  94-26972  Filed  10-31-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Policy  Development  and  Research 

[Docket  No.  N-04-M93;  FR-3532-N-02] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  1994  Community  Outreach 
Partnership  Centers 

agency:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Aimouncement  of  funding 

awards. 

summary:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 


Fiscal  Year  1994  Community  Outreach 
Partnership  Centers  Program.  The 
purpose  of  this  doctunent  is  to 
annoxmce  the  names  and  addresses  of 
the  award  wiimers  and  the  amount  of 
the  awards  which  are  to  be  used  to 
establish  and  operate  Community 
Outreach  Partnership  Centers  that  will: 
Conduct  competent  and  qualified 
research  and  investigation  on  theoretical 
or  practical  problems  in  large  and  small 
cities;  and  facilitate  partnerships  and 
outreach  activities  between  institutions 
of  higher  education,  local  communities, 
and  local  governments  to  address  luban 
problems. 

FOR  FURTHER  INFORMATION  CONTACT. 
Lawrence  L.  Thompson,  Acting 
Director.  Office  of  University 
Partnerships,  U.S.  Department  of 
Housing  and  Urban  Envelopment,  room 
8100, 451  Seventh  Street.  S.W.. 
Washington,  DC  20410,  telephone  (202) 
708-1600.  To  provide  service  for 
persons  who  are  hearing-  or  speech- 
impaired,  this  number  may  be  reached 
via  TDD  by  dialing  the  Federal 
Information  Relay  Service  on  1-800- 
877-TDDY.  1-800-877-8339,  or  202- 
708-93(X).  (Telephone  numbers,  other 
than  "800"  TDD  numbers,  are  not  toll 
free.) 

SUPPLEMENTARY  INFORMATION:  The 
Community  Outreach  Partnership 
Centers  Program  was  enacted  in  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28. 1992).  Initially  administered 
by  the  Assistant  Secretary  for 
Commimity  Planning  and  Development, 
the  program  was  transferred  August  15. 
1994  to  the  Office  of  University 
Partnerships  under  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  In  addition  to  this  program, 
this  newly  created  Office  will 
administer  HUD's  ongoing  grant 
programs  to  institutions  of  higher 
education  as  well  as  create  initiatives 
through  which  colleges  and  universi- 
ties can  bring  their  traditional  missions 
of  teaching,  research,  service,  and 
outreach  to  bear  on  the  pressing  local 
problems  in  their  communities. 

The  Conununity  Outreach  Partnership 
Centers  Program  provides  funds  for: 
Research  activities  which  have  practical 
application  for  solving  specific 
problems  in  designated  commimities 
and  neighborhoods;  outreach,  technical 
assistance  and  information  exchange 
activities  which  are  designed  to  address 
specific  problems  in  designated 
communities  and  neighborhoods.  The 
specific  problems  that  the  local  program 
must  focus  on  are  problems  associated 
with  housing,  economic  development, 
neighborhood  revitalization. 


infrastructure,  health  care,  job  training, 
education,  crime  prevention,  planning, 
and  commimity  organizing. 

On  January  4,  1994  (59  FR  488),  HUD 
published  a  Notice  of  Funding 
Availability  annoimcing  the  availability 
of  $7  million  in  FY  1994  funds  for  the 
Community  Outreach  Partnership 
Centers  Program.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result.  HUD 
has  funded  the  applications  announced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  ENevelopment 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15, 1989),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
under  the  FY  1994  Community 
Outreach  Partnership  Centers  Funding 
Competition,  by  Name,  Address,  and 
Grant  Amount 

1 .  University  of  California — Los 
Angeles.  Prof.  Jacqueline  Leavitt, 
Architecture  and  Urban  Planning,  405 
Hilgard  Avenue,  Los  Angeles,  CA 
90024,  Grant  Amount:  $549,415 

2.  Trinity  College,  Eddie  A.  Perez, 
Director  of  Community  Relations,  300 
Summit  Street,  Hartford,  CT  06106, 
Grant  Amoimt:  $580,000 

3.  Duquesne  University,  Dr.  G.  Evan 
Stoddard.  Graduate  Center  for  Social 
and  Public  Pohcy,  College  Hall.  Room 
210. 600  Forbes  Avenue.  Pittsburgh, 
PA  15282,  Grant  Amount:  $580,000 

4.  The  City  College  of  CUNY,  Dr. 
Ghislaine  Hermanuz,  Director,  City 
College  Architecture  Center,  Shepard 
Hall,  Convent  Avenue  and  138th 
Sti«et,  New  York,  NY  10031,  Grant 
Amoimt:  $580,000 

5.  University  of  CaUfomia — Berkeley. 
Dr.  Victor  Rubin.  Executive  Director, 
University-Oakland  Metropolitan 
Forum,  316  Webster  Hall,  Berkeley, 
CA  94720,  Grant  Amount:  $580,000 

6.  Texas  A  &  M  University,  Mr.  A. 
Kennit  Black,  Director,  Center  for 
Housing  and  Urban  Development, 
College  of  Architecture,  College 
Station,  TX  77843,  Grant  Amount: 
$580,000 

7.  University  of  Illinois  at  Chicago,  Ms. 
Laurie  Alperin,  Assistant  Director, 
Great  Cities  Office,  601  South  Morgan 
Street,  M/C  102,  Chicago,  IL  60607, 
Grant  Amount:  $580,000 

8.  Arizona  State  University,  Dr.  Rob 
Melnick.  Director,  Morrison  Institute 
of  Public  Policy,  P.O.  Box  874405, 
Tempe,  AZ  85287,  Grant  Amount: 
$580,000 


9.  Wayne  State  University,  Dr.  Larry  C. 
Ledebur,  Director.  Center  for  Urban 
Studies.  Faculty  Administration 
Building.  656  West  Kirby.  Detroit,  MI 
48202,  Grant  Amount:  $580,000 

10.  Pratt  Institute,  Dr.  Brian  Sullivan, 
Associate  Director,  Pratt  Institute 
Center  for  Community  and 
Environmental  Development,  379 
DeKalb  Avenue,  Second  Floor, 
Brooklyn,  NY  11205,  Grant  Amount: 
$580,000 

11.  University  of  South  Florida,  Ms. 
Virginia  S.  Roo,  Director,  Institute  of 
Government,  4202  East  Fowler 
Avenue,  Tampa,  FL  33620,  Grant 
Amount:  $370,417 

12.  Merrimack  College,  Ms.  A.  Patricia 
Jaysane,  Executive  Director,  Urban 
Institute,  55  East  Haverhill  Street, 
Lawrence,  MA  01841,  Grant  Amount: 
$463,941 

13.  Yale  University,  Ms.  Sally  Tremaine, 
Assistant  Director.  Grant  and  Contract 
Administration.  12  Prospect  Place, 
New  Haven,  CT  06511,  Grant 
Amount:  $580,000 

14.  The  University  of  Texas — Pan 
American,  Mr.  Roland  S.  Arriola, 
Director,  Center  for  Entrepreneurship 
and  Economic  E)evelopment,  1201 
West  University  Drive,  Rm  BA124, 
Edinburg.  TX  78539,  Grant  Amount: 
$300,000. 

Dated:  October  25, 1994. 

Michael  A.  Stegman, 

Assistant  Secretary forPolicy Development 
and  Research. 

(FR  Doc.  94-26956  Filed  10-31-94;  8:45  am] 

BILLMO  CODE  4210-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-040-05-1 430-001;  UTU-71138,  UTU- 
71175,  UTU-72794 

Resource  Management  Plans;  Beaver 
River  Resource  Area,  UT 

AGENCY:  Bureau  of  Land  Management 
(BLM),  hiterior. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  BLM  is  proposing  to 
{miend  the  Cedar.  Beaver,  Garfield. 
Antimony  (CBGA)  Resource 
Management  Plan  (RMP)  approved 
October  1, 1986,  to  allow  for  the 
disposal  of  certain  public  lands  in 
Beaver  and  Iron  Counties,  Utah. 
DATES:  For  a  period  of  30  days  from 
December  1, 1994,  interested  parties 
may  submit  comments  on  the  issues  to 
be  addressed  in  the  subsequent 
Environmental  Analysis. 
ADDRESSES:  Comments  should  be 
addressed  to  Arthur  L.  Tait,  Area 


Manager,  Beaver  River  Resource  Area 
Office,  365  South  Main.  Cedar  Qty. 
Utah  84720. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  L.  Tait  at  the  above  address  or 
telephone  (801)  586-2458. 
SUPPI.EMENTARY  INFORMATION:  The 

purpose  of  this  proposed  amendment  is 
to  make  certain  public  landk  available 
for  noncompetitive  sale  to  Beaver  and 
Iron  Counties  pursuant  to  the  Recreation 
and  PubUc  Purposes  Act  of  1926,  as 
amended.  Also,  an  additional  10  acres 
of  public  land  would  be  made  available 
for  disposal  by  direct  sale  to  Sheldon 
Jessop  of  Adamsville,  Utah,  pursuant  to 
section  203  of  the  Federal  Luid  Policy 
and  Management  Act  of  1976. 

The  public  land  being  considered  for 
sale  is  described  as  follows:  Sah  Lake 
Meridian.  T.  29  S,  R.  7  W.,  sec.  8,  NWV4 
NEV4,  comprising  40  acres;  T.  29  S.,  R. 
8  W.,  sec.  20,  WV2W»/^SWV4SEV4. 
comprising  10  acres;  and  T.  36  S.,  R.  15 
W..  sec.  20.  NWV4NEV4NEV4SWV4, 
NWV4NEV4SWV4.  comprising  12.547 
acres.  The  existing  plan  does  net 
identify  these  lands  as  suitable  for 
disposal.  However,  because  of  resource 
values,  pubhc  values,  and  objectives 
involved,  the  public  interest  may  be 
well  served  by  offering  these  lands  for 
sale.  An  Environmental  Assessment(s) 
will  be  prepared  using  an 
interdisciplinary  team  to  analysis  the 
impacts  of  this  proposed  amendment  as 
well  as  other  alternatives.  General  issues 
to  be  addressed  in  the  forthcoming 
Environmental  Assessment(s)  include 
the  possible  social,  economic,  and 
resource  consequences  of  these 
proposed  amendments.  No  additional 
planning  criteria  beyond  those 
previously  identified  in  the  Cedar.  j 

Beaver.  Garfield.  Antimony  Resource       1 
Management  Plan  are  contemplated.         < 
Mat  MillenlMch, 
State  Director. 
(FR  Doc.  94-26992  Filed  10-31-94;  8:45  am] 

BILLMC  CODE  4310-OO-M 


PWM)60-06-161(M>0]  (600) 

Availability  of  Draft  Rostwell  Resource 
Management  Plan/Environmental 
Impact  Statement,  Draft  Carlsbad 
Resource  Management  Plan 
Amendment/Environmental  Impact 
Statement,  and  Public  Hearing 
Schedule 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availabiUty  for  public  review  of  the 
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Draft  Roswell  Resource  Management 
Plan/Environmental  Impact  Statement 
(RMP/EIS)  and  the  Draft  Carlsbad 
Resource  Management  Plan 
Amendment/Environmental  Impact 
Statement  (RMPA/EIS).  The  Draft  RMP/ 
EIS  and  Draft  RMPA/EIS  have  been 
combined  in  a  single  document. 

The  Carlsbad  RMPA/EIS  addresses 
the  management  of  oil  and  gas  resources 
on  about  2.2  million  acres  of  public 
surface  and  subsurface,  and  an 
additional  1.6  million  acres  of  federal 
mineral  estate,  in  Lea  and  Eddy 
counties,  and  the  "bootheel"  of  Chaves 
County,  in  southeast  New  Mexico.  The 
Roswell  RMP/EIS  addresses  the 
comprehensive  management  of  all 
resources  and  uses  on  about  1.5  million 
acres  of  public  surface  and  subsurface, 
and  an  additional  8.4  million  acres  of 
federal  mineral  estate,  in  the  remainder 
of  Chaves  County  and  all  of  Lincoln, 
DeBaca,  Rooseveh,  Curry,  Quay,  and 
Guadalupe  coimties,  in  east-central  and 
southeast  New  Mexico. 

The  Roswell  RMP/EIS  focuses  on 
resolving  three  key  issues  that  were 
identified  with  public  involvement 
early  in  the  planning  process.  These 
issues  are:  (1)  oil  and  gas  operations;  (2) 
land  tenure  adjustment:  and,  (3)  access. 
Additionally,  two  management 
opportunities  (non-issue  related 
practices  or  land-use  allocations  that 
need  modification)  were  identified. 
These  are:  (1)  recreation:  and  (2) 
wildlife  habitat  management.  The 
Carlsbad  RMPA/EIS  is  focused  solely  on 
resolving  the  oil  and  gas  operations 
issue. 

Notice  also  is  given  that  two  public 
hearings  will  be  held  to  seek  public 
comment  on  the  adequacy  of  the  Draft 
Roswell  RMP/EIS  and  the  Draft  Carlsbad 
RMPA/EIS,  including  alternatives  and 
the  impacts  of  those  alternatives. 
DATES:  Written  comments  on  the  Draft 
Roswell  RMP/EIS  and  the  Draft  Carlsbad 
RMPA/EIS  will  be  accepted  for  90  days 
following  the  date  the  Environmental 
Protection  Agency  publishes  the  Notice 
of  Availability  of  these  drafts  in  the 
Federal  Register.  Public  hearings  on  the 
drafts  will  be  held  on:  Jan.  10.  1995. 
from  1:00  to  500  p.m.  and  7:00  to  9:00 
p.m..  at  the  Pearson  Auditorium  on  the 
New  Mexico  Military  Institute  campus. 
Roswell.  New  Mexico;  and.  Jan.  11. 
1995.  from  1:00  to  5:00  p.m.  and  7:00  to 
9:00  p.m..  at  the  BLM's  Carlsbad 
Resource  Area  oHice,  620  East  Greene. 
Carlsbad.  New  Mexico. 

Oral  and  written  testimony  will  be 
accepted  at  the  hearings.  Oral  comments 
will  be  limited  to  five  minutes  and 
should  be  accompanied  with  written 
text,  if  possible. 


In  addition  to  the  public  hearings, 
three  open  houses  are  scheduled  for 
Jan  3, 1995,  from  1:00  to  5:00  p.m..  and 
6:(X)  to  8:00  p.m.  at  the  office  of  the 
Ruidoso  Chamber  of  Commerce.  720 
Sudderth,  Ruidoso,  New  Mexico; 
Jan  4.  1995.  from  1:00  to  5:00  p.m.  and 
6:00  to  8:00  p.m.  at  the  BLM's 
Carlsbad  Resource  Area  office.  620 
East  Greene.  Carlsbad.  New  Mexico; 
and, 
Jan  5,  1995,  &t)m  1.00  to  5:00  p.m.  and 
6:00  to  8:00  p.m.  at  the  BLM's  Roswell 
District  Office  conference  room.  1717 
West  2nd  Street.  Roswell.  New 
Mexico. 
ADDRESSES:  Written  comments  on  the 
document  should  be  addressed  to: 
David  Stout.  RMP/EIS  Team  Leader, 
Bureau  of  Land  Management,  Roswell 
District  Office,  1717  West  2nd  Street, 
Roswell.  New  Mexico.  88201-2019. 
telephone:  505-627-0272.  Copies  of  the 
combined  RMP/EIS  and  RMPA/EIS  are 
available  at  the  Roswell  District  Office 
(address  immediately  above),  the 
Roswell  Resource  Area  Office.  500 
North  Richardson  Avenue,  Roswell, 
New  Mexico.  88201,  and  the  Carlsbad 
Resource  Area  Office.  620  East  Greene, 
Carlsbad,  New  Mexico,  88220. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Stout,  RMP/EIS  Team  Leader,  at 
the  address  listed  above. 
SUPPLEMENTARY  INFORMATION:  Five 
alternative  management  options  have 
been  proposed  and  analyzed  in  detail  in 
the  document.  Alternative  A  is  the 
continuation  of  current  management 
and  is  also  the  "No  Action"  alternative. 
Alternative  B  emphasizes 
environmental  values,  while  Alternative 
C  emphasizes  production  and 
development.  Alternative  D  attempts  to 
balance  use  and  development  of 
resources  while  maintaining  or 
improving  important  environmental 
values.  The  BLM's  preferred  alternative, 
identified  in  the  RMP/EIS  and  RMP  A/ 
EIS  as  Alternative  E.  is  a  combination  of 
portions  of  the  other  four  alternatives, 
plus  management  that  is  common  to  all 
alternatives. 

For  the  Roswell  Resource  Area,  any  of 
the  alternatives  could  be  chosen  as  the 
proposed  management  for  the  Resource 
Area  and  would  provide  for  realistic, 
comprehensive  management  of  the 
public  lands.  For  the  Carlsbad  Resource 
Area,  any  of  the  alternatives  could  be 
chosen  and  would  provide  for  realistic 
management  of  oil  and  gas  resources  on 
the  public  lands.  However,  in  an  efibrt 
to  standardize  the  management  of  oil 
and  gas  resources  between  the  two 
Resource  Areas  and  to  provide 
improved  customer  service,  each 
alternative  in  the  Carlsbad  RMPA/EIS 


corresponds  with  a  similar  alternative 
for  oil  and  gas  management  in  the 
Roswell  RMP/EIS.  Management 
proposed  for  each  Resource  Area  under 
a  specific  alternative  is  essentially  the 
same.  Thus,  for  oil  and  gas  management, 
the  alternatives  are  essentially  Roswell 
District  alternatives.  Because  of  the  tie 
.  between  the  two  Resource  Areas,  the 
alternative  selected  for  the  management 
of  oil  and  gas  resources  in  the  Carlsbad 
Resource  Area  will  be  the  same 
alternative  selected  for  oil  and  gas 
management  in  the  Roswell  Resource 
Area. 

Areas  of  Critical  Environmental 
Concern:  The  Roswell  RMP/EIS 
Evaluates  the  proposed  designation  of 
five  areas  of  critical  environmental 
concern  (ACEC).  The  proposed  ACECs 
total  61.629  acres.  This  acreage 
represents  a  total  acreage  based  on  the 
presence  of  resources  and  opportunities 
for  efficient  management.  The  total 
acreage  figure  includes  9,227  acres  of 
private  land  and  4.680  acres  of  state 
land.  The  designation  of  an  ACEC 
would  pertain  to  the  surface  and 
mineral  estate  managed  by  the  BLM  and 
to  the  BLM-administered  federal 
mineral  estate  under  private  or  state 
lands.  Private  or  state  inholdings  within 
the  boundaries  of  the  proposed  ACECs 
would  not  be  designated  as  part  of  an 
ACEC.  nor  would  the  management 
proposed  for  an  ACEC  be  applied  to 
those  lands.  The  inholdings  would  he 
acquired,  however,  if  opportunities  for 
acquisition  arise.  If  inholdings  in  an 
AC£C  are  acquired,  they  would  be 
Included  in  the  ACEC  without 
conducting  additional  land  use 
planning,  and  would  be  managed 
according  to  the  management  in  place 
for  the  ACEC 

The  management  emphasis  for  each 
proposed  ACEC  under  the  preferred 
alternative  is  described  below.  Also 
listed  are  brief  descriptors  of  significant 
uses  of  the  public  lands  within  the 
proposed  ACECs  that  may  be 
emphasized,  limited,  or  otherwise 
affected.  These  descriptors  or  topics  are: 
A — oil  and  gas;  B — salable  minerals;  C — 
leasable  minerals;  D — locatable 
minerals;  E — rights-of-way;  F— land 
tenure  adjustment;  G — livestock  grazing; 
H — vegetation  management;  I — ofi^ 
highway  vehicle  use;  J — recreation  use 
and  development;  and.  K — riparian 
management. 

Management  of  the  proposed 
Overflow  Wetlands  ACEC  (6.814  acres) 
emphasizes  the  protection  of  the 
biological  and  scenic  values  of  the  area, 
including  critical  habitat  for  threatened 
or  endangered  fish  and  significant 
riparian/wetland  values.  Topics  of 


significant  management  emphasis  are  A; 
B;  C;  D;  E;  F;  G;  H;  I;  J;  and,  K. 

Management  of  the  proposed  North 
Pecos  River  ACEC  (6.400  acres)  ♦ 

emphasizes  the  protection  of  the 
biological  and  scenic  values  of  the  area, 
including  critical  habitat  for  threatened 
or  endangered  fish  and  significant 
riparian/wetland  values.  Topics  of 
significant  management  emphasis  are: 
A;  B;  C;  D;  E;  F;  G;  H;  I;  and.  K. 

Management  of  the  proposed 
Mescalero  Sands  ACEC  (10,007  acres) 
emphasizes  the  protection  of  the 
biological,  archeological  and  scenic 
values  of  the  area  with  emphasis  on  a 
portion  of  the  shinnery  oak-dune  plant 
community  to  enhance  the  biodiversity 
of  the  ecosystem.  Topics  of  significant 
management  emphasis  are:  A;  B;  C;  D; 
E;  F;  G;  and,  L 

Management  of  the  proposed  Fort 
Stanton  ACEC  (24,630  acres) 
emphasizes  the  protection  of  the 
biological,  archeological  and  scenic 
values  of  the  area,  while  providing  for 
quality  recreation  opportunity.  Topics 
of  significant  management  emphasis  are: 
A;  C;  D;  E;  F;  G;  H;  I;  J;  and.  K. 

Management  of  the  proposed  Roswell 
Cave  Complex  ACEC  (16,818  acres) 
emphasizes  the  protection  of  the  natural 
and  scenic  values  of  caves,  while 
allowing  for  limited  recreational, 
commercial,  scientific  and  educational 
use.  Topics  of  significant  management 
emphasis  are:  A;  C;  D;  E;  F;  G;  I;  and. 
J. 

Copies  of  the  combined  Roswell  RMP/ 
EIS  and  Carlsbad  RMPA/EIS  are 
available  at  the  Roswell  District  Office, 
the  Roswell  Resource  Area  Office,  and 
the  Carlsbad  Resource  Area  Office,  at 
the  addresses  fisted  above. 

Dated:  October  25, 1994. 
Leslie  M.  Cone. 
District  Manager. 

[FR  Doc.  94-26985  Filed  10-31-94;  8:45  am) 
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Fish  and  Wildlife  Service  ' 

Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the 
l«^     Proposed  Hilltown  Property 

Development,  Austin,  Travis  County, 
TX 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice. 

summary:  Coleman-Prewitt  Investments 
(Applicant)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 


Section  10(a)  of  the  Endangered  Species 
Act  (Act).  The  Applicant  has  been 
assigned  Permit  Number  PRT-791946. 
The  requested  permit,  which  is  for  a 
period  not  to  exceed  30  years,  would 
authorize  the  incidental  take  of  the 
endangered  golden-cheeked  warbler 
[Dendroica  chrysopaiia).  The  proposed 
take  would  ocau-  as  a'  result  of  the 
construction  of  a  residential 
development  on  51  acres,  in  Austin. 
Travis  County,  Texas.  The  proposed 
development  will  permanently  impact 
about  100  acres  of  occupied  and/or  ' 
potential  endangered  species  habitat. 

The  Service  has  prepared  an 
Environmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  appfication.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  the  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Poficy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  and  EA/HCP  should  be 
received  on  or  before  December  1, 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Region«d 
Director,  Ecological  Services,  U.S.  Fish 
and  Wildlife  Service,  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Robert 
B.  Simpson,  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildfife  Service. 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/490-0057). 
Documents  will  be  available  for  public 
inspection,  by  written  request  and  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:00)  at  the 
Southwest  Regional  Office,  Division  of 
Endangered  Species/Permits,  U.S.  Fish 
and  Wildlife  Service,  Albuquerque,  New 
Mexico,  or  the  Ecological  Services  Field 
Office  (9:00  to  4:30),  U.S.  Fish  and 
Wildlife  Service,  Austin,  Texas.  Written 
data  or  comments  concerning  the 
application  and  EA/HCP  should  be 
submitted  to  the  Acting  Field 
Supervisor, -Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESS 
above).  Please  refer  to  Permit  Number 
PRT-791946  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  B.  Simpson  at  the  above 
Ecological  Services  Field  Office. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service, 
under  limited  circumstances,  may  issue 


permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
endangered  species  are  at  50  CFR  17.22. 

The  Applicant  plans  to  build  a 
residential  subdivision  7.5  miles 
northwest  of  downtown  Austin,  Travis 
County,  Texas.  An  EA/HCP  has  been 
developed  as  mitigation  for  the 
incidental  taking  of  the  golden-cheeked 
warbler.  The  AppUcant  proposes  to 
mitigate  the  incidental  take  via 
dedicating  60  acres  of  occupied  golden- 
cheeked  warbler  habitat  as  a  permanent 
preserve,  providing  funding  for  the 
operation  and  management  of  the 
preserve  lands,  performing  golden- 
cheeked  warbler  monitoring  and 
research  studies  on  the  project  lands, 
and  avoiding  construction  activiues 
within  warbler  territories  during  the 
breeding  season.  Details  of  the 
mitigation  are  provided  in  the  EA/HCP 
for  the  Hilltown  Property  Development. 
This  notice  is  provided  pursuant  to 
Section  10(c)  of  the  Act  and  National 
Environmental  Poficy  Act  regulations 
(40  CFR  1506.6).  The  Applicant 
considered  three  alternatives  but 
rejected  two  of  them  because  they  were 
not  economically  viable. 
James  A.  Young. 

Acting  Regional  Director,  Region  2. 
Albuquerque.  New  Mexico. 
[FR  Doc.  94-26980  Filed  10-31-94:  8:45  ami 
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Availability  of  an  Environmental 
Assessment/Habitat  Conservation  Plan 
and  Receipt  of  an  Application  for  an 
Incidental  Take  Permit  for  the 
Proposed  Wallace  Tract  Subdivision 
Development,  Austin,  Travis  County, 
TX 

AOENCY:  Fish  and  WildUfe  Service. 

Interior. 

action:  Notice. 

SUMMARY:  Highway  71  Properties 
(Applicant)  has  apphed  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
Secticm  10(a)(1)(B)  of  the  Endangered 
Species  Act  (Act).  The  Applicant  has 
been  assigned  Permit  Number  PRT- 
782991.  The  requested  permit,  which  is 
for  a  period  not  to  exceed  30  years, 
would  authorize  the  incidental  take  of 
the  endangered  golden-cheeked  warbler 
(Dendroica  chrysoparia).  The  proposed 
take  would  occiu-  as  a  result  of  the 
construction  and  operation  of  a 
residential  development  on  73.3  acres  in 
Austin,  Travis  County.  Texas. 
The  Service  has  prepared  an 
Environmental  Assessment/Habitat 


UMI 
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Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  to  the  species 
or  a  Finding  of  No  Significant  Impact 
(FONSI)  will  not  be  made  before  30  days 
from  the  date  of  publication  of  this 
notice.  This  notice  is  provided  pursuant 
to  Section  10(c)  of  the  Act  and  National 
Environmental  Policy  Act  regulations 
(40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  and/or  EA/HCP  should  be 
received  on  or  before  December  1. 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Assistant  Regional 
Director.  Ecological  Services.  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Alma 
Barrera.  Ecological  Services  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
10711  Burnet  Road.  Suite  200.  Austin. 
Texas  78758  (512/490-0057). 
Documents  will  be  available  for  public 
inspection  by  written  request,  by 
appointment  only,  during  normal 
business  hours  (8:00  to  4:00)  at  the 
Southwest  Regional  OfBce,  Division  of 
Endangered  Species/Permits,  Ecological 
Services,  U.S.  Fish  and  WildHfe  Service, 
P.O.  Box  1306,  Albuquerque,  New 
Mexico  87103,  or  the  Ecological 
Services  Field  Office  (9  to  4:30).  U.S. 
Fish  and  Wildlife  Service,  10711  Burnet 
Road,  Suite  200,  Austin,  Texas  78758. 
Written  data  or  comments  concerning 
the  application  and/or  EA/HCP  should 
be  submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
Office,  Austin,  Texas  (see  ADDRESSES 
above).  Please  refer  to  Permit  Number 
PRT-782991  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alma  Barrera  at  the  above  Austin 
Ecological  Services  Field  Office  address. 
SUPPLEMENTARY  INFORMATKM:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  golden- 
cheeked  warbler.  However,  the  Service. 
under  limited  circimistances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  government  permits  for 
endangered  species  at  50  CFR  17.22. 

The  Applicant  plans  to  build  a 
residential  subdivision  located 
approximately  11.5  miles  southwest  of 
Austin,  Travis  County,  Texas.  An 
Environmental  Assessment/Habitat 
Conservation  Plan  has  been  prepared  for 
the  construction  of  the  73.3  acre 
residential  sulxiivision.  As  mitigation 
for  the  incidental  taking  of  the  golden- 
cheeked  warbler,  the  Applicant 


proposes  to  preserve  approximately  9.5 
acres  of  open  space  as  conservation  and 
greenbelt  easement,  acquire  and  donate 
14  acres  of  preserve  lands,  provide 
operating  and  maintenance  funds  for 
preserved  lands,  minimize  impacts  to 
warbler  habitat,  avoid  direct  impacts 
during  breeding/nesting  season,  seek 
ecologically  sensitive  chemical 
alternatives,  preservation  of 
undeveloped  areas,  and  environmental 
monitoring. 

The  AppUcant  considered  five 
alternatives  but  rejected  four  of  them 
because  they  were  not  economically 
viable. 


Jamas  A.  Young. 

Acting  Regional  Director.  Hegion  2. 

Albuquerque,  New  Mexico. 

(PR  Doc  94-26979  Filed  10-31-94:  8:45  am] 
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National  Parit  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
prop>erties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  22, 1994.  Pursuant  to  §  60.13  of 
36  CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service  P.O.  Box  37127,  Washington. 
D.C.  20013-7127.  Written  commenU 
should  be  submitted  by  Noveml)er  16, 
1994. 

AnloiiMlto  J.  ham. 

Acting.  Chief  of  Registration,  National 
Register. 

AKKANSAS 

Benton  County 

Siloam  Springs  Do\ntown  Historic  District 
(Benton  County  MRA).  Roughly  bounded 
by  Sager  Cr..  Ashley  St.,  Madison  Ave.  and 
Twin  Springs  St.,  Siloam  Springs, 
94001338 

Howard  County 

Garrett  Whiteside  Hall.  )ct.  of  N.  Third  Ave. 
end  Lockesburg  St.,  SW  comer,  Nashville, 
94001340 

OuachiU  County 

Tyson  Family  Commercial  Building,  151 
Adams  St..  SE.,  Camden.  94001339 

DISTRICT  OF  COLUMBIA 

District  of  Columbia  SUte  Equivalent 

Manhattan  Laundry,  1326-1346  Florida 
Ave..  NW..  Weshington,  94001327 

KENTUCKY 

Wadiington  County 


Brown,  Stephen  Cooke,  House  (Washington 
County  MRA).  KY  438,  Springfield  vicinity, 
88003471 

M>^YLAND 

diaries  County 

Mount  Aventine,  1.8  mi.  SW  of  Bryans  Rd.  on 
Chapman's  L.anding  Rd.,  NW  side,  Bryans 
Road  vicinity,  94001328 

MISSISSIPPI 

Hinds  County 

Bellevue  Court  Apartments,  950  North  St., 
Jackson.  94001336 

NEW  YORK 

Cayuga  County 

Schines  Auburn  Theatre.  12-14  South  St, 
Auburn,  94001333 

Monroe  County 

Whalen.  Harvey.  House,  140  Whalen  Rd., 
Penfield,  94001342 

Orleans  County 

North  Main — Bank  Streets  Historic  District, 
Roughly,  along  N.  Main.  E.  Bank.  W.  Bank 
and  Liberty  Sts. ,  Albion,  94001 34 1 

TENNESSEE 

Sequatchie  County 

Dunlap  Community  Building.  Jet.  of  Cherry 
and  Rankin  Sts.,  SE  comer,  Dunlap, 
94001337 

TEXAS 

Bexar  County 

Builders  Exchange  Building.  152  Pecan  St., 
San  Antonio,  94001335 

VERMONT 

Orleans  County 

Irasburg  Town  Hall  (Historic  Government 
Buildings  MPS).  Jet  of  VT 14  and  VT  58, 
E  of  Creek  Rd.,  Irasburg,  94001334 

WISCONSIN 

La  Croaee  County 

Mundstock.  Carl  August,  Farm.  US  14/61,  N 
side.  E  of  jet.  with  WI  35,  Shelby,  94001332 

Manitowoc  County 

Island  Village  Site,  Address  Restricted,  Eaton 
vicinity,  94001331 

Oneida  County 

Fishers  island,  Address  Restricted,  Minocqua 

vicinity,  94001329 
Tom  2  Site,  Address  Restricted,  Lake 

Tomahawk  vicinity,  94001330 

IFR  Doc  94-27007  Filed  10-31-94;  8:45  ami 
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INTERSTATE  CX)MMERCE 
COMMISSION 

[Docket  No.  AB-290  (Sub-No.  1S1X)] 

Norfolk  and  Western  Railway 
Company— At>andonment  Exemption— 
In  Appomattox  and  Campbell  Counties, 
VA 

Norfolk  and  Western  Railway 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  1152  Subpart 
F — Exempt  Abandonments  to  abandon  a 
1.0-mile  line  of  railroad  between 
milepost  N-190.2  at  Phoebe  and 
milepost  N-191.2  at  Concord,  in 
Appomattox  and  Campbell  Counties, 
VA.' 

NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer),  49  CFR 

1105.11  (ti^smittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360  I.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  otter  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  1, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


'  Pursuant  to  49  CFR  1152.50(d)(2),  the  railroad 
must  file  a  verified  notice  with  the  Cominission  at 
least  50  days  before  the  abandonment  or 
discontinuance  is  to  be  consummated.  The 
applicant,  in  its  verified  notice,  indicated  a 
proposed  consummation  date  of  November  30, 
1994.  Because  the  verified  notice  was  not  filed  until 
October  12, 1994,  consummation  should  not  have 
been  proposed  to  take  place  prior  to  December  1. 
1994.  Applicant's  representative  has  confirmed  that 
the  correct  consummation  date  is  on  or  after 
December  1, 1994. 


issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2),3  and  ti«il  use/rail  banking 
requests  under  49  CFR  1152.29*  must 
be  filed  by  November  14, 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  under  49  CFR  1152.28  must 
be  filed  by  November  21, 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch,  biterstate  Commerce 
Commission,  Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the   . 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

AppUcant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  efi^ects,  if  any,  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  4, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission, 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use,  or  trail  use/rail  banldng 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  October  24, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williuns. 
Acting  Secretary. 
[FR  Doc.  94-27000  Filed  10-31-94:  8:45  am] 
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'  A  stay  will  be  issued  routinely  by  the 
Commission  in  those  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  party  or  by  the  Commission  s 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption.  See 
Exemption  of  Out-of-Senice  Rail  Lines.  5  LC.C  2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  effective  date  of  this  exemption. 

*  See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist..  4  LCC  2d  164  (1987). 

*The  Commission  will  accept  a  late-filed  trail  use 
request  as  long  as  it  retaiiu  jurisdiction  to  do  so. 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Controlled  Substances:  Established  ( 
Revised  1994  Aggregate  Production  ; 
Quotas 

AGENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Interim  notice  establishing  a 
1994  aggregate  production  quota  and 
request  for  comments. 


SUMMARY:  This  interim  notice 
establishes  a  revised  1994  aggregate 
production  quota  for  morphine,  a 
Schedule  II  controlled  substance,  as 
required  under  the  Controlled 
Substances  Act  of  1970. 
DATES:  This  is  effective  on  November  1, 
1994.  Comments  must  be  submitted  on 
or  before  December  1,  1994. 
ADDRESSES:  Send  comments  or 
objections  to  the  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Attn:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Howard  McClain,  Jr..  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  (202)  307-7183. 
SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act, 
(21  U.S.C.  826),  requires  the  Attorney 
General  to  estabUsh  aggregate 
production  quotas  for  contrslled 
substances  in  Schedules  I  and  II  each 
year.  This  responsibility  has  been 
delegated  to  the  Administrator  of  the 
I5rug  Enforcement  Administration 
pursuant  to  §  0.100  of  Title  28  of  the 
Code  of  Federal  Regulations.  The 
Administrator,  in  turn,  has  redelegated 
this  fimction  to  the  Deputy 
Administrator  pursuant  to  59  FR  23637 
(May  6. 1994). 

The  DEA  established  initial  1994 
aggregate  production  quotas  for 
controlled  substances  in  Schedules  I 
and  II,  including  morphine,  in  a  Federal 
Register  notice  published  on  Oc  tnber  8, 
1993  (58  FR  52508).  DEA  revised  some 
of  the  aggregate  production  quotas  on 
June  22, 1994  (59  FR  32223)  in 
accordance  with  21  CFR  1303.13.  At 
that  time,  there  were  no  comments  on 
the  aggregate  production  quota  for 
morphine  and  therefore  it  was  not 
revised. 

Since  pubUcation  of  the  revised  1994 
aggregate  production  quotas,  DEA  has 
received  information  which  necessitates 
an  increase  in  morphine's  1994 
aggregate  production  quota.  Because 
this  increase  is  immediately  required  to 
meet  the  1994  year-end  medical  needs 
of  the  United  States  and  for  resen'e 
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stocks,  an  interim  notice  is  being 
published. 

Based  on  a  review  of  1993  year-end 
inventories,  1994  manufacturing  quotas, 
1994  sales,  export  requirements  and 
other  information  available  to  the  DEA, 
the  Deputy  Administrator  of  the  DEA. 
under  the  authority  vested  in  the 
Attorney  General  by  section  306  of  the 
CSA  of  1970  (21  U.S.C  826).  delegated 
to  the  Adrninistrator  by  §  0.100  of  Title 
28  of  the  Code  of  Federal  Regulations, 
and  redelegated  to  the  Deputy 
Administrator  pursiumt  to  59  FR  23637 
(May  6, 1994),  hereby  establiahea  the 
following  revised  1994  aggregate 
production  quota  for  the  listed 
controlled  substance,  expressed  in 
grams  of  anhydrous  base: 


Basicctess 

EstabNahed 

wvteed 
1994  quota 

Mofp«wn0  .» —..••...—....». 

7300,000 

All  interested  persons  are  invited  to 
submit  their  comments  in  writing 
regarding  this  interim  notice. 

The  OfHce  of  Management  and  Budget 
has  determined  that  notices  of  aggregate 
production  quotas  are  not  subiect  to 
centralized  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  it  has  been  . 
determined  that  this  matter  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

The  Deputy  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601.  et  seq.  The  establishment  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  11  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Dated:  October  25. 1994. 
Stophen  H.  Gimim. 
Deputy  Administrator. 
|FR  Doc  94-27049  Filed  10-31-94:  8:45  am) 
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DEPARTMEHT  OF  LABOR 

Offic*  of  the  Secretary 

Agancy  Racordkeeping/Raporting 
Raqulramanta  Under  Ravlaw  l>y  tha 
Offica  of  Managamant  and  Budgat 
(0MB) 

October  26. 1994. 

The  Department  of  Labor  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance. under 
the  Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  of  1980,  as  amended  (P.L. 
96-511).  Copies  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Deerance  Officer. 
Kenneth  A.  Mills  (202)  219-5095). 
Comments  and  questions  about  the  ICRs 
listed  below  should  be  directed  to  Mr. 
Mills,  Office  of  Information  Resources 
Management  Policy.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW.. 
Room  N-1301,  Washington.  DC  20210. 
Comments  should  also  be  sent  to  the 
Office  of  Information  and  Regulatory 
Aflairs,  Attn:  OMB  Desk  Officer  for 
(BLS/DM/ESA/ETA/OAW/MSHA/ 
OSHA/PWBAA^ETS).  Office  of 
Management  and  Budget,  Room  10102, 
Washington,  DC  20503  (202)  395-7316). 
Type  of  Review:  Extension 
Agency:  Employment  and  Training 

Administration 
Title:  Unemployment  Insurance  Quality 

Appraisal 
OMB  Number:  1205-0181 
Agency  Number  ETA  Handbook  No. 

365 
Frequency:  Adntially  (recordkeeping) 
Affected  Public:  State  or  local 

governments 
Number  of  Respondents:  53 
Estimated  Time  Per  Respondent:  465 

houra 
Total  Burden  Hours:  24,645 
Description:  The  Unemployment 
Insurance  (UI)  Service  and  State 
Employment  Sectuity  Agencies 
(SESAs)  utilize  UI  quality  appraisals 
annually  to  assess  accuracy  and 
timeliness  of  UI  operations.  The 
results  help  the  Employment  and 
Training  Administration  and  the 
SESAs  to  determine  what  operating 
areas  need  corrective  action  plans  to 
meet  achievement  standards  in  the 
States'  annual  program  budget  plan 
(PBP). 
Type  of  Review:  Feinstatement 
Agency:  Mine  Safety  and  Health 

Administration 
Title:  Certificate  of  Electrical/Noise 

Training 
CH^4B  Number.  1219-0001 
Agency  Number:  MSHA  5000-1 


Frequency:  On  occasion 

Affected  Public:  Businesses  or  other  for- 
profit:  Small  businesses  or 
organizations 

Number  of  Respondents:  6,400 

Estimated  Time  Per  Respondent:  0.02 
hours 

Total  Burden  Houn:  128 

Description:  The  Mine  Safety  and 
Health  Administration  (MSHA)  Form 
5000-1,  Certificate  of  Electrical/Noise 
Training,  is  required  to  be  used  by 
instructors  to  report  to  MSHA  for 
certification  those  persons  who  have 
satisfactorily  completed  either  a  coal 
mine  electrical  training  program  or  a 
noise  training  course. 

Kanneth  A.  Kfilb, 

Departmental  Clearance  Officer. 

(FR  Doc  94-27024  Filed  10-31-94;  8:45  am) 
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Employmant  and  Training 
Admlniatration    • 

[NAFTA-001721 

Amartcan  Cyanamid  Co.,  Ladaila 
Laboratoriaa,  Paarl  River,  New  York; 
Notlca  of  Ravlaad  Datarmlnation  on 
Raopaning 

On  October  24, 1994.  the  Deptartment. 
on  its  own  motion,  reopened  its 
investigation  for  workers  producing 
declomydn  at  the  subject  facility.  The 
initial  investigation  resulted  in  a 
negative  determination  on  August  5, 
1994.  The  negative  determination  was 
published  in  the  Federal  Register  on 
August  25, 1994  (59  FR  43868). 

Updated  findings  on  reopening  show 
that  the  statutory  requirements  for  a 
worker  group  certification  have  been 
met. 

The  investigation  revealed  that 
American  Cyanamid  Company  ha% 
received  the  necessary  approval  by  the 
Federal  Drug  Administration  of  a  site  in 
Mexico  to  produce  declomycin. 
Production  of  declomycin  ceased  at  the 
Pearl  River,  New  York  plant  in  April 
1994.  and  an  important  proportion  of 
this  production  is  being  shifted  from 
Pearl  River  to  a  plant  in  Mexico. 

Workers  producing  declomycin  at  the 
Pearl  River  plant  experienced 
employment  declines  as  a  result  of  this 
shift  of  production.  Accordingly,  the 
Department  is  revising  its  negative 
determination  for  workers  engaged  in 
the  production  of  declomycin  at  the 
Pearl  River.  New  York  plant  of 
American  Cyanamid  Company,  Lederle 
Laboratories. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 


concluded  that  there  was  a  shift  of 
production  from  the  Pearl  River,  New 
York  plant  to  Mexico  of  articles  that  are 
like  or  directly  competitive  with  the 
declomycin  produced  by  the  subject 
plant.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  engaged  in  employment 
related  to  the  production  of  declomycin  at 
the  Pearl  River.  New  York  plant  of  American 
Cyanamid  Company,  Lederle  Laboratories 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  8, 
1993  are  eligible  to  apply  for  NAFTA-TAA 
under  Section  250  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  D.C  this  25th  day 
of  October.  1994. 
Victor  J.  Trunzo, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(PR  Doc.  94-27025  Filed  10-31-94;  8:45  am] 
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Notica  of  Detarminationa  Regarding 
Eligibility  To  Apply  for  Wortor 
Adjuatment  Aaaiatance  and  NAFTA 
Tranaitional  Adjuatment  Aaalatanca 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  October,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  that  a  significant  nimiber  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that^creases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  Uie  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 


TA-W-30.070;  Kasmark  &■  Marshall, 

Inc.,  Luzerne,  PA 
TA-W-30.147:  Gordon  Country  Farm, 

Bryan  Foods  Div.,  Calhoun,  GA 
TA-W-30.333:  The  HF  Butler  Corp.. 

Piscataway,  NJ 
TA-W-30.216:  AEG  Transportation 

System.  Inc..  Pittsburgh.  PA 
TA-W-30.127;  RAO  Titanium  Co..  Niles. 

OH 
TA-W-30.225;  Oshkosh  Truck  Corp.. 

Oshkosh.  WI 
TA-W-30.133;  Tunnelton  Mining  Co.. 

Uniontown.  PA 
TA-W-30.164;  The  American  Press. 

Cuttently.  American  Graphics.  &■ 

Printing.  Inc..  Utica.  NY 
TA-W~30,148;  Moore  Business  Forms. 

Buckhannon.  WV 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
forehgibility  have  not  l)een  met  for  the 
reasons  specified. 
TA-W-30,110;  Texaco  Chemical  Co.. 

Cuttently,  Huntsman  Corp.. 

Houston.  TX 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30.222;  Easton  Corp., 

Westinghouse  6-  Cutler  Hammer 
Products,  Kenosha.  WI 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.085;  Tenneco  Gas  Pipeline 
Co.,  Houston,  TX 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.279:  Oklahoma  Gas  &■ 
Electric,  Red  Rock,  OK 
The  Department  found  that  aggregate 
imports  of  products  like  or  directly 
competitive  with  electricity 
manufactured  at  Oklahoma  Gas  & 
Electric.  Red  Rock,  OK  were 
insignificant  during  the  period  under 
investigation. 

TA-W-30,150:  Heekin  Can,  Inc.. 
Augusta,  WI 

The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-30.286;  Dana  Corp..  Publo.  CO 

The  investigation  revealed  that 
criteria  (1)  and  criteria  (3)  have  not  been 


met.  A  significant  number  or  proportion 
of  the  workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  tlireat  thereof,  and  the 
absolute  decline  in  sales  or  production. 
TA-W-30.184;  Markwest  Siloam  Plant. 
South  Shore,  KY 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

Affirmative  Determinations  for  Woricer 
Adjustment  Assistance 

TA-W-30,334;  Bodard  &  Hale  Drilling 
Co.,  Shawnee,  OK 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
2, 1993. 

TA-W-30,246;  Century  Mills. 
Wilmington.  NC 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  24, 
1993. 

TA-W-30.244;  Uggett  &■  Piatt.  Inc., 
Fashion  Bed  Group.  Chicago.  IL 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  8, 
1993. 

TA-W-29,961;  Peabody  Coal  Co..  Eagle 
#2  Mine,  Shawneetown,  IL 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  30, 
1993. 

TA-W-30,242;  Moss.  Inc..  Camden.  ME 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  2. 
1993. 

TA-W-30.166  Vought  Aircraft  Co., 
Dallas,  TX.  fob  Families  7500  thru 
7510 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  6. 
1993. 

TA-W-30,167:  Vought  Aircraft  Co.. 
Dallas.  TX,  fob  Families  7350,  7351. 
7352.  7380 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  13, 
1993. 

TA-W-30.202:  Vought  Aircraft  Co.. 

Dallas,  TX,  fob  Families  7140.  7143. 
7260.  7210.  7230.  7154,  7170 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  27. 
1993. 

TA-W-29.951;  Soft  Aerospace  Batteries. 
Gainesville,  FL 


UMI 
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A  oeitificatiaa  was  issued  oovaring  all 
workers  separated  on  or  after  January  1, 
1994. 
TA-W-30.249:  Vought  Aircraft  Co.. 

Dallas.  TX.  Job  Families  7441.  7430. 

2080.  2090.  2110.  7491.  7492.  7442. 

7431.  7340.  7700.  7710.  7720.  7730. 

7750.  7752.  7760.  7770.  7771.  7780. 

7790.  7800.  7820.  7830.  7840.  7860. 

7870 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  10^ 
1993. 
TA-W-29.895:  Keytronic.  Las  Cruces. 

NM 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  7, 
1993. 
TA-W-30.069;  Smartscan.  Inc..  Boulder. 

CO 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  16, 
1993. 
TA-W-30.080:  Double  B  Drilling  Corp.. 

Kingfisher.  OK 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  30, 
1993. 
TA-W-29.956:  Anchor  Drilling  Fluids 

USA.  Inc..  Sidney,  MT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  May  6. 
1993. 
TA-W-30.239:  Catoosa  Knitting  Mills. 

Inc.,  Crossville,  TN 
A  certification  was  issued  covering  all 
'  workers  separated  on  or  after  August  8, 
1993. 
TA-W-30,009:  Santa  Fe  Energy 

Resources,  Inc.,  Houston,  TX  With 

Other  Operations  in  the  Following 

States:  A;  CA,  B;  LA.  C;  hfT,  D;  NM. 

E:  OK.  F;  TX,  G;  WY 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  10. 
1993. 
TA-W-30,35S:  Cardinal  Drilling. 

Billings,  MT 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  September 
2, 1993. 
TA-W-30,200;  Larson  Shingle  Co.. 

Forks.  WA 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1, 
1993. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  {P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2.  Title  D, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 


summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  rsquirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  that  a  significant  niunber  or 
proportion  of  the  workere  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  woriien 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  that  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 

(c)  that  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-O0229;  The  American 
Press,  Currently,  American 
Graphics  6-  Printing,  Inc.,  Utica,  NY 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
A  survey  of  major  customers  of  The 
American  Press  revealed  that  these 
customers  did  not  import  printed 
materials  from  Canada  or  Mexico  in 
1992. 1993  or  during  the  first  three 
quarters  of  1994.  There  was  no  shift  in 
production  from  the  workers'  firm  to 
Mexico  or  Canada. 

NAFTA-TAA-00228:  Uerg.  Inc.. 
Missoula,  MT 
The  investigation  revealed  that  the 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  the  Act.  The  Department  of  Labor  has 
consistently  determined  that  the 
performance  of  services  did  not 
constitute  production  of  an  article  as 
required  by  the  Trade  Act  of  1974. 

AfRrmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00225:  Champion 

International  Corp.,  Forest  Products 
Division.  Klickitat.  WA 


A  certification  was  issued  covering  all 
workers  of  the  Forest  Products  Div.  of 
Champion  International  Corp.,  Klickitat, 
WA  separated  on  or  after  December  8. 
1993. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  October, 
1994.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
4318,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C  20210  during  normal 
business  houn  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  October  24, 1994. 
Victor  J.  Truiuo, 

Progmm  Manager.  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc  94-27023  Filed  10-31-94: 8:45  am) 
MiJNa  COM  4S1I 


Emptoyment  and  Training 
Administrallon,  McDonnell  Douglas 
Corp.;  Tulsa,  Oklahoma 

(TA-w-2S.Mq 

Invastigatlons  RagartHng  CarHflcations 
of  EllgibiHty  To  Apply  for  Worfcer 
Adjustmant  Assistance;  CorracHon 

This  notice  corrects  the  notice  for 
petition  TA-W-29,945  which  was 
published  in  the  Federal  Register  on 
June  24.  1994  (59  FR  32717)  in  FR 
Document  94-15413.  This  revises  the 
date  received  and  the  date  of  petition  as 
they  appear  in  the  15th  line  of  the  third 
and  fourth  columns,  in  the  appendix 
table  on  page  32717.  Both  dates  should 
read  "March  28. 1994"  on  the  15th  line 
of  the  third  and  fourth  columns. 

Signed  in  Washington.  D.C.  this  2Sth  day 
of  October.  1994. 

VldarJ.Truiise. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  A  djustmeni 
Assistance.  ' 

(FR  Doc.  94-27028  Filed  10-31-94;  8:45  am] 
iaXMO  coot  4S10-M-M 


[rA-W-29.94q 

McDonnell  Douglas  Corp.  Tulsa, 
Oklahoma;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  for  Worker  Adjustment 
Assistance  on  September  15, 1994, 
applicable  to  all  workers  of  the  subject 
firm.  The  notice  was  published  in  the 


Federal  Registo-  on  October  4, 1994  (59 
FR  50629). 

At  the  request  of  the  woriiers  the 
Department  reviewed  the  subject 
certification.  The  findings  show  that 
worker  separations  occurred  just  prior 
to  the  May  20, 1994  impact  date. 

In  amending  the  May  20, 1993  impact 
date  in  the  subject  certification,  the 
Department  is  setting  the  new  impact 
date  of  March  28, 1993,  onie  year  prior 
to  the  petition  date  of  March  28, 1994 
petition. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
McDonnell  Douglas  who  were  adversely 
affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-29,945  is  hereby  issued  as 
follows: 

All  workers  of  McDonnell  Douglas 
Corporation,  Tulsa,  Oklahoma  engaged  in 
emplojinent  related  to  the  production  of 
military  and  commercial  aerospace  parts  and 
subassemblies  who  became  totally  or 
partially  separated  *rom  employment  on  or 
after  March  28. 1993  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  at  Washington,  DC,  this  2Sth  day  of 
October  1994. 

Victor  J.  Thmzo. 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  94-27026  Filed  10-31-94;  8:45  am] 
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Investigations  Regarding  Certifications 
of  Eligit>ility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 

Appendix 


or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitionere  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  v>ith  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  14, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  i)elow, 
not  later  than  November  14, 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor.  200  Constitution  Avenue  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC  this  17th  day  c' 
October,  1994. 

Victor  J.  Trunzo, 

Program  Manager,  Policy  6-  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  Union/Woritefs/Firm— 


Mofrison  Berkshire,  Inc  (Wkrs)  

Miller  Group,  Inc  (Wkrs) 

Rosa  Fashtorw,  Inc  (ILGWli) 

Nk)ltina     Crudbto    &     Refractory 

(Wkrs). 
Nahama     &     Weagant     Energy 

(Wkrs). 

McDonnell  Douglas  (lAMAW)  

Lockheed  Fort  Worth  Co  (Co) 

John  H.  Hariand  Co  (Wkrs) 

Karen  Mfg  (ILGWU)  

Spartan  Undies/lmerman  (Wkrs) ... 

Hoechst  Celanese  Corp  (Co) 

Harmon  Automotive  (Wkrs) „. 

Dexter  Automotive  (Wkrs)  

A.P.  Green  Industries  (Wkrs)  

Texaco  Refining  &  Marketing,  Inc 

(Wrkrs). 
Enron   Expkxation   Co/Enron  Oil 

(Wkrs). 


Locatkm 


North  Adams,  MA 
Schuylkill  Haven, 
PA. 

Hoboken,  NJ  

Philadelphia.  PA  .. 

Bakersfield,  CA  ... 

Edwards,  CA 

Klamath  Falls.  OR 
El  Paso,  TX 

Sweet  Vattey,  PA 

New  York,  NY 

Coventry,  Rl 

Sevierville,  TN 

West  Unity,  OH  .... 

Hitchins,  KY  

Tulsa,  OK  

Houston,  TX 


Date  re- 
ceived 


10/17/94 
10/17/94 

10/17/94 
10/17/94 

10/17/94 

10/17/94 
10/17/94 
10/17/94 

10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 
10/17/94 

10/17/94 


Date  of  peti- 
tion 


10/06/94 
10/04/94 

10/06/94 
09/30/94 

10/04/94 

10/05/94 
10/03/94 
05/10/94 


Petitmn  No. 


Artkdes  produced 


10/03/94 


30.400 
30,401 

30,402 
30,403 

30,404 

30.405 
30,406 
30.407 


Oa/31/94 

30,408 

10/03/94 

30,409 

10/04/94 

30,410 

10/04/94 

30,411 

lomm 

30,412 

10/04/94 

30.413 

10A)9/94 

30,414 

30,415 


Textile  Machinery. 
Bleached  or  Dyed  Textiles. 

Ladies'  Coats. 

Clay  Graphite  Cructtiles. 

Oil  and  Gas. 

Commercial  Transport  Aircraft. 
Trainers  &  Spares  for  Aircraft  Sup! 
Check  Printers,  Computers.  Vouchers, 

etc. 
Ladies'  Dresses. 

Office  Workers  Sample.  Sales.  ClericaL 
Dyes,  Pigments,  Fine  Chemk:als,  etc. 
Rean/iew  Mirrors  &  Seatbelt  Assemblies. 
Automobile  Acoustical  Products. 
Refractory  Bricks. 
Crude  Oil  &  Natural  Gas. 

Oil  and  Gas. 


n'A-W-29,856J 

VOUGHT  AIRCRAFT  Co.;  A/K/A/  LTV 
Aerospace  A  Defense  Co.,  Dallas 
Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 


Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 
applicable  to  all  workers  of  the  subject 
firm. 

The  certification  notice  was  issued  on 
August  26, 1994  and  published  in  the 
Federal  Register  on  October  4, 1994  (59 
FR  50625). 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 


for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  some  of 
the  claimants'  wages  were  reported 
under  an  unemplo>Tnent  insurance  (UI) 
tax  account  for  LTA/  Aerospace  & 
Defense  (Company  in  Dallas,  Texas. 
Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 


UMI 
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The  amended  notice  applicable  to 
TA-W-29,856  is  hereby  issued  as 
follows: 

All  worker*  of  Job  Family  2060  Department 
engaged  in  employment  related  to  the 
production  of  aircraft  components  at  Vought 
Aircraft  Company,  also  kno%vn  as  (a/k/a)  LTV 
Aaroapaca  anid  Defense  Company,  Dallas. 
Texas  who  became  toully  or  partially 
separated  from  employment  on  or  after  April 
19,  1993  are  eligible  to  apply  for  adjustment 
assistance  under  Section  223  of  the  Trade  Act 
of  1974. 

Signed  at  Washington,  D.C.  this  25th  day 
of  October.  1994 
Victor  |.  Truuo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustmeixt 
Assistattce. 

|FR  Doc.  94-27027  Filed  10-31-94;  8:45  am] 
■H.UNO  COM  wia-sa-M 


[TA-Wf-30,1S71 


Hoechst  Celanese,  Somervllle,  New 
Jersey;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  August  1,  1994  in  response 
to  a  worker  fwtition  which  was  Gled  on 
July  12. 1994  on  behalf  of  workers  at 
Hoechst  Celanese,  Somerville,  New 
Jersey. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  D.C  this  25lh  day 
of  October.  1994. 
Victor ).  Truiuo. 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

jFR  Doc.  94-27029  Filed  10-31-94:  8:45  ami 

■uuNO  COM  «sia-3a-«i 


Pension  and  Wstfare  Benefits 
Administration 

(Protilt>itad  Tranaaction  Exemption  M-TV; 
Exemption  Appilcetton  No.  0-M79.  et  ai.] 

Grant  of  Individual  Exemptions;  LH. 
Chapman  Investment  Company 
Pension  Plan,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 


the  Intonal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
bcNsn  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  comphed  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713.  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 

Elans  and  their  participants  and 
Bneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

L.H.  Chapman  Investment  Company  Pension 
Plan  (the  Plan);  Located  in  Columbiis,  Ohio 

[Prohibited  Transaction  Exemption  94-76: 
Application  No.  D-96761 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  purchase  (the  Purchase)  by 
Margaret  Chapman,  Loyal  Chapman. 


and  Lou  Chapman  Koester's 
individually-directed  accounts  (the 
Accoimts)  in  the  Plan  from  Indianapolis 
Life  Insurance  Company  and  Columbus 
Mutual  Life  Insurance  Company  of 
certain  imdivided  interests  (the 
Interests)  in  certain  promissory  notes 
(the  Notes)  of  which  the  obligor  is  L.H. 
Chapman  Investment  Company,  a  party 
in  interest  with  respect  to  the  Plan. 

This  exemption  is  conditioned  on  the 
following  requirements:  (1)  The  terms  of 
the  Purchase  are  at  least  as  favorable  to 
the  Accounts  as  those  obtainable  in  an 
arm's  length  transaction  with  an 
unrelated  party;  (2)  the  Purchase  price 
is  equal  to  the  Accounts'  pro  rat'>  share 
of  the  aggregate  outstanding  principal 
balances  of  the  Notes  on  the  day  of  the 
Purchase:  (3)  the  Purchase  occurs  only 
if  such  outstanding  principal  balances 
are  not  greater  than  the  fair  market 
values  of  the  Interests  on  the  day  of  the 
Purchase  as  determined  by  an 
independent,  qualified  appraiser:  (4)  the 
Purchase  does  not  involve  more  than 
twenty-five  percent  of  the  assets  in  each 
of  the  Accounts;  and  (5)  the  Accounts 
are  not  required  to  pay  any  fees, 
commissions  or  expenses  in  connection 
with  the  Purchase. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19,  1994  at  59  FR  47951. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

BMJ  Financial  Corp.  Deferred  Savings  Plan 
(the  Plan);  Located  in  Bordentown,  New 
Jersey 

(Prohibited  Transaction  Exemption  94-77; 
Exemption  Application  No.  D-9732) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the  past 
acquisition  of  certain  stock  rights  (the 
Rights)  by  the  Plan  pursuant  to  a  stock 
rights  offering  (the  Offering)  by  BMJ 
Financial  Corporation  (BM))  to 
shareholders  of  record  as  of  February  9. 
1993  of  BMJ  common  stock  (the 
Common  Stock);  (2)  the  holding  of  the 
Rights  by  the  Plan  during  the 
subscription  period  of  the  Offering;  and 
(3)  the  past  exercise  of  the  Rights  by  the 
Plan:  provided  that  the  following 
conditions  are  satisfied: 

(1)  The  Flan's  acquisition  and  holding 
of  the  Rights  occurred  in  connection 


with  the  Offering  made  available  to  all 
shareholders  of  the  Common  Stock; 

(2)  The  Plan's  acquisition  and  holding 
of  the  Rights  resulted  from  an 
independent  act  of  BMJ  as  a  corporate 
entity,  and  all  holders  of  Common 
Stock,  including  the  Plan,  were  treated 
in  the  same  maimer  with  respect  to  the 
Offering;  and 

(3)  The  authority  for  all  decisions 
regarding  the  acquisition,  holding  and 
control  of  the  Rights  by  the  Plan  was 
exercised  by  an  independent  fiduciary 
which  made  determinations  as  to 
whether  and  how  the  Plan  should 
exercise  or  sell  the  Rights  acquired 
through  the  Offering. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  February  9. 1993.  the 
Record  Date  of  the  Offering. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  2, 1994  at  59  FR  45721. 
FOR  FURTHER  mFOfMATION  CONTACT: 
Ronald  Willett  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  niunber.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  reUeve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  feshion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  afiiact  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  oT  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of.  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 


condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
acciuBtely  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted^  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington.  DC,  this  27th  day  of 
October,  1994. 

Ivan  Strasfeld, 

Director  of  Exemption  Determirmtions, 

Pension  and  Welfare  Benefits  Administration, 

U.S.  Department  of  Labor. 

(FR  Doc.  94-27055  Filed  10-31-94:  8:45  am) 
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[Application  Na  D-«718  A  D-9719,  et  al.] 

Proposed  Exemptions:  Weils  Fargo 
Bank,  N.A.  (Wells  Fargo)  and  Weils 
Fargo  Institutional  Trust  Company, 
N.A.  (WFITC) 

AGENCY:  Pension  and  Welfare  Benefits 

Administration.  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  docimient  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
propKtsed  exemptions  fiom  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

Unless  otherwise  stated  in  the  Notice 
of  Proposed  Exemption,  all  interested 
persons  are  invited  to  submit  written 
comments,  and  with  respect  to 
exemptions  involving  the  fiduciary 
prohibitions  of  section  406(b)  of  the  Act. 
requests  for  hearing  within  45  days  from 
the  date  of  publication  of  this  Federal 
Register  Notice.  Comments  and  request 
for  a  hearing  should  state:  (1)  The  name, 
address,  and  telephone  number  of  the 
person  making  the  comment  or  request, 
and  (2)  the  nature  of  the  person's 
interest  in  the  exemption  and  the 
manner  in  which  the  person  would  be 
adversely  affected  by  the  exemption.  A 
request  for  a  hearing  must  also  state  the 
issues  to  be  addressed  and  include  a 
general  description  of  the  evidence  to  be 
presented  at  the  hearing.  A  request  for 
a  hearing  mtist  also  state  the  issues  to 
be  addressed  and  include  a  general 


description  of  the  evidence  to  be 
presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue  NW., 
Washington.  DC  20210.  Attention: 
Application  No.  stated  in  eadi  Notice  of 
Proposed  Exemption.  The  appUcations 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  room  N-5507,  200  Constitution 
Avenue  NW..  Washington.  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
v>nll  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  pubhshed  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATKM:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17, 1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  die  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

WeUs  Fargo  Bank,  NJi..  (Wells  Fargo)  and 
Wells  Fargo  Institutional  Trust  Company. 
NA.  (WFTTC);  Located  in  San  Francisco. 
Califmnia 

(Application  Nos.  D-9718  and  I>-97l9j 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
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and  section  4975(cN2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32M7.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a)(1)  (A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
•4975  of  the  Code,  by  reason  of  section 
4975(c)(1)  (A)  through  (D)  of  the  Code 
shall  not  apply  to  the  lending  of 
securities  that  are  assets  of  an  employee 
beneht  plan  for  which  Wells  Fargo, 
WFTTC  or  an  afBliated  company  (the 
Applicants)  are  fiduciaries,  provided 
that  the  following  conditions  are  met: 

(A)  The  securities  are  loaned  to  a 
broker-dealer  which  is  registered  under 
the  Securities  Exchange  Act  of  1934  (the 
1934  Act)  or  exempted  from  registration 
under  section  15(a)(1)  of  the  1934  Act  as 
a  dealer  in  exempted  Govermnent 
Securities  (as  denned  in  section  3(a)(12) 
of  the  1934  Act)  or  to  a  bank  (A 
Borrower); 

(B)  Neither  the  Borrower  nor  an 
afGliate  of  the  Borrower  has 
discretionary  authority  or  control  with 
respect  to  the  investment  of  the  plan 
assets  involved  in  the  transaction,  or 
renders  investment  advice  (within  the 
meaning  of  29  CFR  251G.3-21(c))  with 
respect  to  those  assets; 

(C)  The  lending  plan  receives  from  the 
Borrower  (either  by  physical  delivery  or 
by  book  entry  in  a  securities  de(>ository) 
by  the  close  of  the  lending  Hduciary's 
business  on  the  day  in  which  the 
securities  lent  are  delivered  to  the 
Borrower,  collateral  (the  Collateral) 
consisting  of  cash,  securities  issued  or 
guaranteed  by  the  United  States 
Government  or  its  agencies  or 
instrumentalities,  or  irrevocable  bank 
letters  of  credit  issued  by  a  person  other 
than  the  Borrower  or  an  affiliate  thereof, 
or  any  combination  thereof,  having,  as 
of  the  close  of  business  on  the  preceding 
day.  a  market  value  or,  in  the  case  of 
letters  of  credit  a  stated  amount,  equal 
to  not  less  than  102%  of  the  then  market 
value  of  the  securities  lent: 

(D)  Prior  to  the  loan  of  any  seciu-ities, 
the  Borrower  furnishes  the  Applicants 
with  the  most  recent  available  audited 
statements  of  the  Borrower's  financial 
condition  and  a  representation  that,  at 
the  time  the  loan  is  negotiated,  there  has 
been  no  material  adverse  change  in  its 
Tmancial  condition  since  the  date  of  the 
most  recent  financial  statements 
furnished  to  the  plan,  that  has  not  been 
disclosed  to  the  Applicants; 

(E)  The  loan  is  made  pursuant  to  a 
written  loan  agreement,  the  terms  of 
which  are  at  least  as  favorable  to  the 
lending  plan  as  an  arm's  length 
transaction  with  an  unrelated  party 
would  be.  Such  agreement  may  be  in  the 


form  of  a  master  agreement  covering  a 
series  of  seciuities  lending  transactions: 

(F)  (1)  Tlie  lending  plan  (a)  receives 
a  reasonable  fee  that  is  related  to  the 
value  of  the  Irarrowed  securities  and  the 
duration  of  the  loan,  or  (b)  has  the 
opportimity  to  derive  compensation 
through  the  investment  of  cash 
collateral.  Where  the  plan  has  that 
opportunity,  the  plan  may  pay  a  loan 
rebate  or  similar  fee  to  the  Borrower,  if 
such  fee  is  not  greater  than  the  plan 
would  pay  in  a  comparable  transaction 
with  an  unrelated  party; 

(2)  The  plan  receives  the  equivalent  of 
all  diistributions  made  on  or  with 
respect  to  the  loaned  securities  during 
the  term  of  the  loan; 

(G)  If  the  market  value  of  the 
Collateral  at  the  close  of  trading  on  a 
business  day  is  less  than  102%  of  the 
market  value  of  the  borrowed  securities 
at  the  close  of  trading  on  that  day,  the 
Borrower  shall  deliver,  by  the  close  of 
business  on  the  following  business  day. 
an  additional  amount  of  Collateral  (as 
described  in  paragraph  C)  the  market 
value  of  which,  together  with  the  market 
value  of  all  previously  delivered 
Collateral,  equals  at  least  102%  of  the 
market  value  of  all  the  borrowed 
securities  as  of  such  precedinc  day; 

(H)  The  trustee  of  such  funa  or 
account  may  terminate  the  loan  of 
securities  at  any  time.  In  the  event  of 
termination,  the  Borrower  shall  deliver 
Replacement  Seciuities,  as  defined 
below,  to  the  trustee  of  the  lending  plan. 
The  Borrower  shall  deliver  Replacement 
Securities  that  are  equivalent  in  value  to 
the  loaned  securities  within  five 
business  days  of  notice  of  termination 
by  the  trustee.  For  purposes  of  this 
exemption,  the  term  "Replacement 
Securities"  means  securities  that:  (a) 
Are  issued  by  the  same  agency  as  the 
loaned  securities,  (b)  have  the  same 
coupon  as  the  loaned  securities,  (c)  have 
a  principal  amount  at  least  equal  to  but 
no  more  than  2%  greater  than  the  then 
current  principal  amoimt  of  the  loaned 
securities,  (d)  are  of  the  same  program 
or  class  as  the  loaned  securities,  and  (e) 
either  (i)  have  an  aggregate  weighted 
average  maturity  within  a  12-month 
variance  of  the  then  current  aggregate 
weighted  average  maturity  of  the  loaned 
securities,  but  in  no  case  will  the 
variance  be  more  than  10%  of  such 
aggregate  weighted  average  maturity  of 
the  loaned  securities,  or  (ii)  meet  some 
other  comparable  objective  standard 
containing  a  range  of  variance  that  is  no 
greater  than  that  described  in  (i)  above 
and  that  assures  that  the  aging  of  the 
loaned  securities  is  properly  taken  into 
account. 

If  the  Borrower  fails  to  return  the 
Replacement  Securities,  the  trustee  may 


apply  the  Collateral  to  purchase  other 
Replacement  Securities  and  to  pay  other 
expenses  associated  with  the  purchase. 
In  addition,  the  Borrower  is  obligated  to 
pay  the  amount  of  any  remaining 
obligations  and  expenses  not  covered  by 
the  Collateral  plus  interest  at  a 
reasonable  rate. 

For  purposes  of  this  exemption  the 
term  "affiliate"  of  another  person  shall 
include:  (a)  Any  person  directly  or 
indirectly,  through  one  or  more 
intermediaries,  controlling,  controlled 
by,  or  under  common  control  with  such 
other  person;  (b)  Any  officer,  director,  or 
partner,  employee  or  relative  (as  defined 
in  section  3(15)  of  the  Act)  of  such  other 
person;  and  (c)  Any  corporation  or 
partnership  of  which  such  other  person 
is  an  officer,  director,  partner.  For 
purposes  of  this  definition,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  thn 
management  or  policies  of  a  purson 
other  than  an  individual. 
EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  May  27,  1994 

Summary  of  Facts  and  Representations 

1 .  Wells  Fargo  is  the  tenth  largest 
commercial  bank  in  the  United  States  as 
measured  by  assets  held  on  June  30, 
1993.  Wells  Fargo  serves  as  trustee  for 
many  employee  benefit  plans,  many  of 
which  invest  in  certain  of  its  collective 
investment  funds.  WFITC  is  a  trust 
company  owned  99.9%  by  Wells  Fargo 
Nikko  Investment  Advisors  (WFNIA). 
WFNIA  is  a  general  partnership  owned 
50%  by  a  wholly  owned  subsidiary  of 
Wells  Fargo  and  50%  by  a  subsidiary  of 
The  Nikko  Securities  Co.,  Ltd.,  a 
Japanese  securities  firm.  Like  Wells 
Fargo,  WFITC  serves  as  a  fiduciary  for 
employee  benefit  plans,  many  of  which 
invest  in  certain  of  its  collective 
investment  funds.  (The  plans  for  which 
Wells  Fargo.  WFITC  or  an  affiliated 
company  serves  as  a  fiduciary  shall  be 
collectively  referred  to  as  the  Plans.) 

2.  WFTTC  currently  maintains  the 
Mortgage-Backed  Securities  Index  Fimd 
(the  Fund),  a  collective  investment  fund 
maintained  pursuant  to  the  regulations 
of  the  U.S.  Comptroller  of  the  Currency. 
The  Fund  owns  as  part  of  lis  investment 
portfolio,  pass-through  certificates 
issued  by  the  Government  National 
Mortgage  Association  (GNMA),  the 
Federal  National  Mortgage  Association 
(FNMA),  or  the  Federal  Home  Loan 
Mortgage  Corporation  (FHLMC) 
(collectively,  the  Agency  Seciuities). 

3.  The  Applicants  seeic  an  exemption 
to  permit  Wells  Fargo.  WFTTC  and  any 
affiUated  companies  to  lepd  these 
Agenc>'  Securities  on  behalf  of  the 


Plans.'  "The  Applicants  represent  that 
the  proposed  securities  lending 
transactions  would  comply  in  all 
respects  with  the  provisions  of 
Prohibited  Transaction  Exemption  (PTE) 
81-62  (46  FR  7527,  January  23, 1981,  as 
amended  at  52  FR  18754,  May  19, 1987) 
except  that,  under  the  Applicants' 
proposed  lending  program,  the 
Replacement  Securities  that  will  be 
returned  by  the  Borrower  will  not 
necessarily  be  identical  to  the  loaned 
securities  but  must  have  substantially 
identical  generic  criteria  to  the  loaned 
seciuities.  In  this  regard,  the  Applicants 
represent  that  upon  termination  of  the 
loan,  the  Borrower  is  required  to  deliver 
Agency  Securities  that  (a)  are  issued  by 
the  same  issuer  as  the  loaned  Agency 
Securities,  (b)  have  the  same  coupon  as 
the  loaned  Agency  Securities,  (c)  have  a 
principal  amount  equal  to  at  least  100% 
of  the  then  current  principal  amount  of 
the  loaded  Agency  Securities  and  no 
greater  than  102%  of  such  amount,  (d) 
are  of  the  same  program  or  class  as  the 
loaned  Agency  Securities,  and  (e)  either 
(i)  have  an  aggregate  weighted  average 
maturity  within  a  12-month  variance  of 
the  then  current  aggregate  weighted 
average  maturity  of  the  loaned  Agency 
Securities,  but  in  no  case  will  the 
variance  be  more  than  10%  of  such 
aggregate  weighted  average  maturity  of 
the  loaned  Agency  Securities,  or  (ii) 
meet  som^  other  comparable  objective 
standard  containing  a  range  of  variance 
that  is  no  greater  than  that  described  in 
(i)  above  and  that  assures  that  the  aging 
of  the  loaned  Agency  Securities  is 
properly  taken  into  account.^  The 


'  The  exemption  would  cover  the  lending  of 
Agency  Securities  held  in  the  Fund  or  in  any  other 
fiduciary  account  for  which  Well*  Fargo,  WFTTC  or 
any  afrilialed  company  serves  as  a  fiduciary. 

'  PTE  81-6  is  a  class  exemption  that  permits, 
under  certain  conditions,  the  lending  of  securities 
that  are  assets  of  employee  benefit  plans  to  banks 
and  certain  broker-dealers  which  are  parties  in 
interest  with  respect  to  such  plans.  The  class 
exemption  requires,  aAong  other  conditions,  that 
upon  termination  of  the  loan,  the  borrower  must 
deliver  to  the  lending  plan  certificates  for  securities 
identical  to  the  borrowed  securities. 

'The  Applicanu  represent  that  Agency  Securities 
are  primarily  traded  on  a  generic  basis.  In  other 
words,  the  purchaser  places  an  order  to  acquire 
Agency  Securities  by  specifying  certain  generic 
criteria  and  receives  specific  Agency  Securities  that 
satisfy  the  generic  criteria  in  accordance  with  the 
Public  Securities  Association  Uniform  Practices  for 
the  Clearance  and  Settlement  of  Mortgage-Backed 
Securities  and  Other  Related  Securities  (the  PSA 
Guidelines).  The  PSA  Guidelines  provide  for 
delivery  of  an  Agency  Security  that  has  the  same 
issuer  (i.e.,  GNMA,  FNMA,  or  FHLMC).  the  same 
coupon,  the  same  program  or  class  of  mortgage 
pools  (e.g.,  15  year,  30  year  or  5  year  balloon)  as 
the  traded  Agency  Security  so  long  as  the  principal 
amount  of  the  delivered  Agency  Security  is  no  less 
than  98%  of  the  principal  amount  of  the  traded 
Agency  Security  and  no  greater  than  102%  of  such 
amount.  The  ApplicanU  represent  that  over  95%  oi 
the  Agency  Securities  traded  in  the  market  are 


appUcants  represent  that  notification 
that  the  Replacement  Securities  will  not 
be  identical  in  all  respects  to  the  loaned 
Agency  Securities  has  been  provided  to 
all  current  Plans  and  will  be  provided 
to  any  new  Plans. 

4.  The  Applicants  represent  that  the 
proposed  transactions  would  be 
beneficial  to  the  Plans  because  the 
lending  of  Agency  Securities  increases 
the  investment  return  for  Plans 
participating  in  the  lending  program 
without  increasing  the  Plans'  level  of 
risk.  In  addition,  the  AppUcants 
represent  that  the  fees  for  the  securities 
lending  that  are  paid  by  the  Borrowers 
or  the  proceeds  &t)m  investing  cash 
collateral  supplement  the  interest, 
dividends,  or  other  distributions  paid 
on  those  securities.  The  Applicants 
assert  that  the  same  protections  afforded 
to  plans  relying  on  PTE  81-6  will  be 
present  for  the  participants  and 
beneficiaries  of  any  Plans  engaging  in 
the  described  transactions. 

5.  In  summary, -the  Applicants 
represent  that  the  proposed  transactions 
will  satisfy  the  criteria  of  section  408(a) 
of  the  Act  because:  (a)  All  the 
conditions  specified  in  PTE  81-^  for  the 
protection  of  plans  engaging  in 
transactions  in  reliance  on  that  class 
exemption  will  be  met  with  regard  to 
the  transactions  proposed  in  the 
application;  (b)  a  specific  set  of  criteria 
will  ensure  that  the  securities  returned 
to  a  Plan  upon  termination  of  a  loan  are, 
in  fact,  substantially  identical  to  the 
loaned  securities  in  accordance  with  the 
PSA  guidelines  for  generic  trading  of 
Agency  Seciuities;  (c)  no  securities  will 
be  loaned  to  any  entity  which  is  a  Plan 
fiduciary  with  respect  to  such  securities; 
(d)  the  Plans  participating  in  the  lending 
program  will  receive  an  enhanced 
return  over  the  level  that  they  would 
have  enjoyed  had  the  securities  simply 
been  held;  and  (e)  the  Collateral  will  be 
at  least  102%  of  the  market  value  of  the 
loaned  securities  (plus  interest)  and  will 
be  monitored  daily  by  the  AppUcants. 

F0«  FURTHER  INFORMATION  CONTACT:  Ms. 
Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 


efCscted  using  this  generic  trading  method  and  that 
it  would  be  extremely  difTicult  to  establish  a 
lending  program  that  did  not  operate  on  a  generic 
trading  basis.  The  Applicants  represent  that  the 
criteria  for  the  Replacement  Securities  will  at  all 
times  be  at  least  as  restrictive  as  the  PSA  Guidelines 
in  effect  as  of  the  date  of  the  loan. 


The  Lubrizol  Corporation  EmpktyeM'  Stock 
Purchase  and  Savings  Plan  (the  Plan); 
Located  in  WicklifTe,  Ohio 

[Application  No.  D-9770) 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a),  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  cash 
sale  by  the  Plan  to  the  Lubrizol 
Corporation  (Lubrizol),  the  Plan  sponsor 
and  a  party  in  interest  with  respect  to 
the  Plan,  of  the  Plan's  interest  (the 
Interest)  in  certain  securities  (the 
Securities)  issued  by  Columbia  Gas 
Systems,  Inc.  (CGS),  provided:  (a)  No 
commissions  or  other  expenses  are  paid 
by  the  Plan  in  cormection  with  the  sale; 
(b)  the  Plan  will  receive  the  greater  of 
$227,158.01  or  the  fair  market  value  of 
the  Plan's  Interest  in  the  Securities  at 
the  time  of  the  sale  as  determined  by 
Bankers  "Trust  Company  (BTC).  the 
Plan's  independent  fiduciary;  and  (c) 
BTC  has  determined  that  the  proposed 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interest  of  the  Plan  and 
its  participants  and  beneficiaries. 

Summary  of  Facts  and  Representations 

1.  Lubrizol  is  a  leading  full-service 
supplier  of  performance  chemicals  to 
diverse  markets  worldwide.  The  Plan  is 
a  defined  contribution  plan  with  2,521 
participants.  As  of  May  31, 1994,  the 
Plan  had  assets  with  an  approximate 
aggregate  fair  market  value  of 
$67,061,827. 

2.  BTC,  a  New  York  banking 
corporation  headquartered  in  New  York 
City,  served  as  trustee  of  the  Plan  &x)m 
April  1, 1986  imtil  October  1, 1992.  In 
June,  1991,  BTC  held  in  one  of  its 
coUective  investment  funds  the 
Securities,  which  consisted  of:  a)  CGS 
Discount  Note  with  a  maturity  date  of  8/ 
5/91,  acquired  5/9/91,  with  an  interest 
rate  of  6.28%;  b)  CGS  Discount  Note 
with  a  maturity  date  of  8/7/91,  acquired 
5/9/91,  with  an  interest  rate  of  7.04%, 
and  c)  CGS  Loan  Participation  due  6/20/ 
91.  acquired  2/22/91,  with  an  interest 
rate  of  6.9%.  The  Plan's  original 
investment  for  its  Interest  in  the 
Securities  was  $181,617.47.  BTC 
remains  the  Plan's  independent  trustee 
with  respect  to  the  Securities. 
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3.  in  June.  1991,  OGS  made  a  surprise 
announcement  of  financial  difBcuhies. 
CGS  suspended  its  dividend  and 
announced  that  it  heed  potential 
charges  to  income  exceeding  $1  billion 
due  to  adverse  prices  under  long-term 
contracts  to  purchase  natural  gas.  CGS 
pursued  a  renegotiation  of  the  gas 
purchase  contracts  of  its  subsidiary 
Columbia  Gas  Transmission  Corp.  and 
certain  of  its  bank,  credit  lines.  As  part 
of  its  efforts  to  renegotiate  such  gas 
contracts  and  credit  lines,  CCS 
threatened  to  file  for  bankruptcy  and 
failed  to  pay  interest  and  principal  on 
its  short-term  debt  obligations.  CGS's 
commercial  paper  and  term  debt  were 
downgraded  on  Jime  19. 1991  from  A2 
to  Bl  and  subsequently  further 
downgraded  to  D  on  June  21. 1991.  CCS 
ultimately  filed  for  protection  under 
Chapter  11  of  the  Bankruptcy  Code  on 
July  31, 1991. 

4.  Becatise  the  Securities  remain 
frozen  by  the  Bankruptcy  Court  with  no 
clear  indication  as  to  when  CGS  will 
emerge  from  Chapter  11,  Lubrizol  has 
offered  to  purchase  the  Plan's  Interest  in 
the  Securities  from  the  Plan  for  cash. 
The  Plan  v/iU  pay  no  commissions  or 
expenses  in  connection  with  the 
transaction.  BTC  has  determined  that 
the  Plan's  Interest  in  the  Securities  had 
a  fair  market  value  of  $227,158.01  as  of 
May  31. 1994.  The  purchase  price  for 
the  Interest  will  be  the  greater  of 
$227,158.01  or  the  fair  market  value  of 
the  Interest  as  of  the  time  of  the  sale  as 
determined  by  BTC*  BTC  represents 
that  it  values  the  Securities  on  a 
monthly  basis,  and  the  Securities  would 
be  valued  for  purposes  of  this 
transaction  in  accordance  with  the 
following  formula:  BTC  receives  the 
Average  Monthly  Commercial  Paper 
Rate  from  Merrill  Lynch  which  is  used 
to  calculate  a  projected  Weighted 
Average  Yield.  This  Weighted  Average 
Yield  is  then  used  to  calculate  the 
projected  price  for  each  of  the 
Securities.  BTC  represents  that  as  of  the 
date  the  Securities  became  frozen,  lune 
30. 1991.  the  Plan's  Interest  in  the 
Securities  was  $200,000.  CGS  has  not 
been  accruing  interest  past  the  maturity 
dates  of  the  Securities.  However.  BTC 
believes  that  once  CGS  emerges  from 
bankruptcy,  it  will  pay  post-bankruptcy 
petition  interest  to  the  date  of 
emergence.  BTC  uses  the  above- 
described  formula  to  estimate  this  post- 
maturity interest  in  its  monthly 


*  Lubrizol  repraaenu  thai  (bould  the  PUn  i«c«iv« 
graMw  than  tha  ftir  mariet  value  of  tba  Sacuritiaa. 
iha  wcaaa.  tf  traalad  a*  i  contribution  to  tba  Plan, 
would  MOt  cauaa  Iha  Plan  to  vlolaia  Mctiooa 
401(a)(4).  404  or  41S  o(  tba  Coda. 


calculation  of  the  value  of  the 
Securities. 

5.  BTC  represents  that  because  there 
is  not  a  regular  market  for  the  CGS  notes 
and  the  CGS  loan  participation  does  not 
trade  in  the  market,  BTC  believes  that  it 
will  be  in  the  best  interest  of  the  Plan 
for  Lubrizol  to  purchase  the  Plan's 
Interest  in  the  Securities  at  a  price 
determined  in  accordance  with  the 
formula  described  in  rep.  4,  above.  BTC 
represents  that  Lubrizol's  acquisition  of 
the  Plan's  Interest  in  the  Securities  at 
this  time  would  remove  an  illiquid  asset 
from  the  Plan  and  allow  for  further 
investment  of  Plan  assets. 

6.  In  8\unmary.  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 
the  Act  because:  a)  the  sale  would  be  a 
one-time  transaction  for  cash,  and  no 
commissions  or  other  expenses  would 
be  paid  by  the  Plan  in  connection  with 
the  transaction;  b)  the  sales  price  would 
be  determined  by  BTC,  the  Plan's 
independent  fiduciary  with  respect  to 
the  Securities:  and  c)  BTC  has 
determined  that  the  proposed 
transaction  is  appropriate  for  the  Plan 
and  in  the  best  interest  of  the  Plan's 
participants  and  beneficiaries. 

Tax  Consequences  of  Tmnsaction 

The  Department  of  the  Treasury  has 
determined  that  if  a  transaction  between 
a  qualified  employee  benefit  plan  and 
its  sponsoring  employer  (or  affiliate 
thereof)  results  in  the  plan  either  paying 
less  than  or  receiving  more  than  fair 
market  value,  such  excess  may  be 
considered  to  be  a  contribution  by  the 
sponsoring  employer  to  the  plan,  and 
therefore  must  be  examined  imder  the 
applicable  provisions  of  the  Internal 
Revenue  Code,  including  sections 
401(aH4).  404  and  415. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 


beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transaction  which  is  the  subject  of 
the  exemption.  In  the  case  of  continuing 
exemption  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change 
after  the  exemption  is  granted,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  application  for  a  new 
exemption  may  be  made  to  the 
Department. 

Signed  at  Washington,  DC,  this  27tb  day  of 
October,  1994. 
IvanStrasMd. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  94-270S6  Filed  10-31-94;  8:45  am) 
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LEGAL  SERVICES  CORPORATION 

Grant  Avrard  for  Legal  Servicas  State 
Stippoft  In  Puerto  Rico 

agency:  Legal  Services  Corporation. 
ACTION:  Aimouncement  of  intention  to 
award  grant. 

summary:  The  Legal  Services 
Corporation  hereby  announces  its 
intention  to  award  a  one-time, 
nonrectirring  grant  to  the  Puerto  Rico 
Legal  Services  (PRLS)  for  the  purpose  ot 


planning  for  state  support  activities  in 
its  service  area.  The  Corporation  plans 
to  award  a  grant  in  the  amoimt  of 
$25,000. 

The  one-time  grant  will  be  awarded 
pursuant  to  authority  conferred  by 
section  1006(a)(3)  of  the  Legal  Services 
Corporation  Act  of  1974,  as  amended. 
This  public  notice  is  issued  with  a 
request  for  comments  and 
recommendations  within  a  period  of 
thirty  (30)  days  fitjm  the  date  of 
publication  of  this  notice.  The  grant 
award  will  not  become  effective  and 
grant  fimds  will  not  be  distributed  prior 
to  expiration  of  this  30-day  period. 
DATES:  All  comments  and 
recommendations  must  be  received  by  5 
pm  on  or  before  November  30, 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Program  Services,  Legal 
Services  Corporation,  750  First  Street 
NE..  11th  Floor, Washington,  DC  20002- 
4250. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  Doriot,  Office  of  Program 
Services,  (202)  336-8825. 
SUPPl^MENTARY  INFORMATION:  The  Legal 
Services  Corporation  is  the  national 
organization  charged  with  administering 
federal  fimds  provided  for  civil  legal 
service  to  the  poor.  PRLS  is  a  recipient 
of  LSC  funding  for  the  provision  of 
direct  legal  services  to  this  service  area. 
The  amount  of  the  1994  state  support 
plaiming  grant  is  consistent  with  the 
1994  LSC  Appropriations  Act. 

Dated:  October  27, 1994. 
Leslie  Q.  Russell, 

Assistant  to  the  Director,  Office  ofProgmm 
Services. 

(FR  Doc.  94-27065  Filed  10-31-94;  8:45  am] 
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NATIONAL  SCIENCE  BOARD 
Nominations  for  Membership 

The  National  Science  Board  (NSB)  is 
the  policymaking  body  of  the  National 
Science  Foundation  (NSF).  The  Board 
consists  of  24  members  appointed  by 
the  President,  with  the  advice  and , 
consent  of  the  Senate,  for  six-year  terms, 
in  addition  to  the  NSF  Director  ex 
officio. 

Section  4(c)  of  the  National  Science 
Foundation  Act  of  1950,  as  amended, 
states  that:  "The  persons  nominated  for 
appointment  as  members  of  the  Board 

(1)  shall  be  eminent  in  the  fields  of  the 
basic,  medical,  or  social  sciences, 
engineering,  agriculture,  education, 
research  management,  or  public  afiiairs; 

(2)  shall  be  selected  solely  on  the  basis 
of  estabhshed  records  of  distinguished 
service;  and  (3)  shall  be  so  selected  as 


to  provide  representation  of  the  views  of 
scientific  and  engineering  leaders  in  all 
areas  of  the  Nation." 

All  of  the  members  whose  terms 
expire  in  May  1996  are  eligible  for 
reappointment  Current  NSB 
membership  is  as  follows: 

Terms  Expire  May  10, 1996 

Dr.  Perry  L.  Adkisson,  Regents 
Professor,  Department  of  Entomology. 
Texas  A4M  University,  College 
Station,  TX 

Dr.  Bernard  F.  Burke,  William  A.  M. 
Burden  Professor  of  Astrophysics, 
Massachusetts  Institute  of 
Technology,  Cambridge.  MA 

Dr.  Thomas  B.  Day,  President,  San  Diego 
State  University,  5300  Camjwnile 
Drive,  San  Diego,  CA 

Dr.  James  J.  Duderstadt.  President.  The 
University  of  Michigan,  2074  Fleming 
Administration  Building,  Aim  Arbor, 
MI 

Dr.  Marye  Anne  Fox  (Vice  Chairman, 
National  Science  Board),  M.  Jime  and 
J.  Virgil  Waggoner  Regents  Chair  in 
Chemistry,  Department  of  demistry. 
University  of  Texas  at  Austin,  Austin, 
TX 

Dr.  Phillip  A.  Griffiths,  Director, 
Institute  for  Advanced  Study,  Olden 
Lane,  Princeton,  NJ 

Mr.  Jaime  Oaxaca,  Vice  Chairman, 
Coronado  (Dommimications 
Corporation,  11340  West  Olympic 
Boulevard,  Suite  206,  Los  Angeles. 
CA 

Dr.  Howard  E.  Simmons,  Jr.,  Central 
Research  &  Development,  Du  Pont 
Experimental  Station,  P.O.  Box  80328, 
Wilmington,  DE 

Terms  Expire  May  10, 1998 

Dr.  F.  Albert  Cotton,  W.T.  Doherty- 
Welch  Foundation  Distinguished 
Professor  of  Chemistry  and  Director, 
Laboratory  for  Molecular  Structure 
and  Bonding,  Texas  A&M  University, 
College  Station,  TX 

Dr.  (Charles  E.  Hess,  Professor  and 
Director  of  International  Programs 
Office,  University  of  California,  Davis, 
CA 

Dr.  John  E.  Hopcroft,  Joseph  Silbert 
Dean  of  Engineering,  College  of 
Engineering,  (^mell  University, 
Ithaca.  NY 

Dr.  James  L.  Powell,  President,  Museiun 
of  Natural  History,  Museum  of  Los 
Angeles  Cotmty,  900  Exposition 
Boulevard,  Los  Angeles,  CA 

Dr.  Frank  H.T.  Rhodes  (Chairman, 
National  Science  Board),  President, 
Comeli  University,  Ithaca,  NY 

Dr.  Ian  M.  Ross,  President-Emeritus, 
AT&T  Bell  Laboratories,  hic,  101 
Crawfords  Comer  Road,  P.O.  Box 
3030,  Hohndel,  NJ 


Dr.  Richard  N.  Zare,  Marguerite  Blake 
Wilbur  Professor  of  Cliemistry, 
Department  of  Chemistry,  Stanford 
University,  121  Mudd  Building, 
Stanford,  CA 

Terms  Expire  May  10, 2000  > 

Dr.  Eve  L.  Menger,  Director,  Technical 
Services  &  Administration,  Coming, 
Inc.,  Coming,  NY 

Dr.  Claudia  I.  Mitchell-Kerpan,  Vice 
Chancellor,  Academic  Affairs  and 
Dean,  Graduate  Division,  Office  of  the 
Chancellor,  University  of  California, 
Los  Angeles,  CA 

Dr.  Diana  Nataficio,  President,  The 
University  of  Texas  at  El  Paso,  El 
Paso,  TX 

Dr.  Robert  M.  Solow,  Institute  Professor 
Department  of  Economics. 
Massachusetts  Institute  of 
Technology,  Cambridge,  MA 

Dr.  Warren  M.  Washington,  Director, 
Climate  &  Global  Dynamics  Divisions, 
NCAR.  P.O.  Box  80307,  Boulder,  CO 

Dr.  John  A.  White,  Jr.,  Dean,  College  of 
Engineering,  Georgia  Institute  of 
Technology,  Atlanta,  GA 

(Two  Vacancies) 

Member  Ex  Officio 

Dr.  Neal  F.  Lane  (Chairman,  Executive 
Committee),  Director,  National 
Science  Foimdation,  Washington,  DC 
The  Board  and  the  Director  solicit  and 
evaluate  nominations  for  submission  to 
the  President.  Nominations 
accompanied  by  biographical 
information  may  be  forwarded  to  the 
Chairman,  National  Science  Board,  4201 
Wilson  Boulevard,  Arlington,  VA, 
22230,  no  later  than  January  6, 1995. 

Any  questions  should  be  directed  to 
Mrs.  Susan  E.  Fannoney,  Staff  Assistant. 
National  Science  Board  (703/306-2000). 

Dated:  October  26, 1994. 
Frank  H.  T.  Rhodes.  > 

Chairman,  National  Science  Board. 
[FR  Doc  94-26914  Filed  10-31-94;  8:45  amj 
BILUNQ  CODE  7566-0^41 


NUCLEAR  REGULATORY 
COMMISSION 

At}normal  Occurrences  for  Second 
Quarter  CY 1994  Dissemination  of 
Information 

Section  208  of  the  Energy 
Reorganization  Act  of  1974,  as 
amended,  requires  NRC  to  dissemmate 
information  on  abnormal  occurrences 
(AOs)  (i.e.,  unscheduled  incidents  or 
events  that  the  Commission  determines 
are  significant  from  the  standpoint  of 


*  NSB  nominee  pending  U.S.  Senate 
conflnnation. 
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public  health  and  safety).  During  the 
second  quarter  of  CY  1994.  the 
following  incidents  at  NRC  licensees 
were  detennined  to  be  AOs  and  are 
described  below,  together  with  the 
remedial  actions  taken.  The  events  are 
also  being  included  in  NUREG-0090. 
Vol.  17.  No.  2.  ("Report  to  Congress  on 
Abnormal  Occurrences:  ApriHune 
1994").  This  report  will  be  available  at 
NRC's  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington. 
DC  20037  about  three  weeks  after  the 
publication  date  of  this  Federal  Register 
Notice. 
Other  NRC  Licensees 

(Industrial  Radiographers.  Medical 
Instructions.  Industrial  Users,  etc.) 
94-8    Multiple  Medical  Brachytherapy 
Misadministnitiont  at  Deaconess 
Medical  Center  in  Billings.  Montana 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  which 
affects  two  or  more  patients  at  the  same 
facility  (regardless  of  any  health  enects) 
can  be  considered  an  AO. 

This  report  documents  two 
misadministrations  involving 
brachytherapy  procedures  performed  at 
the  licensee's  facility  in  September  and 
November  1993.  which  are  related  to 
nine  other  events  identified  at  another 
NRC-licensed  medical  facility,  because 
the  events  are  the  result  of  a  common 
r(x>t  cause. 

Date  and  Place — September  and 
November  1993;  Deaconess  Medical 
Center:  Billings,  Montana. 

Nature  and  Probable  Consequences — 
On  March  22. 1994.  representatives 
from  Northern  Rockies  Cancer  Center 
(NRCC).  Deaconess  Medical  Center 
(DMC).  and  St.  Vincent  Hospital  and 
Health  Center  (SVHHC)  notified  the 
NRC  Region  IV  office  of  a 
misadministration  involving  a 
brachythe^py  treatment  performed  at 
DMC  on  September  24.  1993 
(Preliminary  Notification  of  Event  or 
Unusual  Occurrence  PNO-IV-94-010; 
March  23,  1994;  Docket  No.  030-02389). 
The  event  was  not  discovered  until 
March  20,  1994,  during  the  course  of  a 
thorough  review  of  a  select  group  of 
treatments  performed  at  DMC  and 
SVHHC  under  treatment  plans 
developed  at  NROC.  The  three  licensees 
participated  in  the  telephonic 
notification  because  NRCC  provides 
brachytherapy  planning  services  to  both 
DMC  and  SVHHC.  and  the  potential 
cause  of  the  misadministrations 
involved  errors  in  treatment  plans 
developed  at  NRCC.  (NRCC  is  jointly 
owned  by  DMC  and  SVHHC.)  The 
licensees  reported  that  based  upon 
initial  information  developed  by  the 
physics  staff  at  NRCC,  it  appeared  likely 


that  additional  brachytherapy  treatment 
errors  had  occurred  at  both  DMC  and 
SVHHC. 

The  following  day,  March  23. 1994. 
the  licensees  reported  an  additional 
brachytherapy  misadministration  at  ° 
DMC,  and  nine  other  incidents  due  to 
the  same  error  that  resulted  in 
administered  doses  greater  than 
prescribed  (one  at  DMC  and  eight  at 
SVHHC)  (Preliminary  Notification  of 
Event  or  Unusual  Occurrence  PNO-TV- 
94-OlOA;  March  24,  1994;  Docket  No. 
030-02389).  The  misadministrations 
reported  by  DMC  involved 
administration  of  radiation  such  that  the 
doses  leceiveH  by  the  patients  exceeded 
the  prescribed  doses  by  21  and  24 
percent.  In  each  case,  the  patient  had 
received  radiation  by  external  beam  as 
well  as  "boost"  doses  administered  via 
brachytherapy.  The  overdoses  noted 
above  pertain  only  to  the  brachytherapy 
component  of  each  treatment. 

Dtxring  the  initial  telephonic  report. 
NRCC  staff  explained  that  during  a 
recent  routine  treatment  setup  a  new 
staff  member  identified  errors  in  a  dose 
table  generated  by  a  Theratronics 
Theraplan  L  treatment  plaxming  system. 
Following  considerable  review  of 
treatment  plans  and  data  generated 
using  the  treatment  plaiuiing  system, 
the  physics  staff  at  NRCC.  with 
assistance  from  Theratronics,  concluded 
that  the  data  in  a  software  file  used  to 
compute  dose  tables  for  cesium-137 
(C»-137)  sources  were  deleted  and  were 
later  replaced  with  data  which  did  not 
properly  characterize  the  C8-137 
sources  used  by  DMC  and  SVHHC  The 
computer-generated  dose  tables  that 
were  computed  using  erroneous  data 
were  in  error  by  as  much  as  20  to  25 

Grcent.  The  errors  were  not  detected 
cause  an  incorrect  reference  dose 
table  was  used  to  verify  and  adjust  the 
output  of  the  treatment  planning 
algorithm  and  individual  patient 
treatment  plans. 

An  NRC  inspection  was  conducted  at 
the  facility  on  March  28  through  April 
1  and  April  5  through  29. 1994.  In 
addition,  the  events  were  reviewed  by 
regional  and  headquarters  NRC  staff 
accompanied  by  personnel  from  the 
Idaho  National  Engineering  Laboratory 
on  April  6  through  8.  1994.  to  examine 
generic  aspects  of  the  root  causes  and 
contributing  factors. 

The  physics  staff  at  NRCC  promptly 
corrected  the  data  in  the  Theraplan  L 
software  and  recalculated  the  doses 
received  by  the  patients.  Based  upon  a 
review  of  the  recalculated  doses 
conducted  by  the  authorized  users  and 
an  independent  medical  consultant 
contracted  by  NRCC.  the  authorized 
users  have  determined  that  no  long-term 


adverse  health  effiects  beyond  those 
normally  expected  for  this  form  of 
treatment  are  anticipated  for  the 
patients.  The  licensee  has  been 
informed  that  an  NRC  medical 
consultant  will  review  each  case  in 
order  to  provide  an  independent 
assessment  of  the  potential 
consequences  of  the  overdoses. 

The  patients  involved  in  the 
misadministrations  were  notified  both 
orally  and  in  writing. 

Cause  or  Causes — ^The  inspection 
disclosed  that  the  root  cause  of  the 
misadministrations  was  a  failure  to 
conduct  independent  (manual) 
verification  checks  of  treatment  plans 
that  were  adequate  to  determine  the 
accuracy  of  computer-generated  dose 
tables  (Letter  from  Leonard  J.  Callan, 
Regional  Administrator,  NRC  Region  IV, 
to  Lane  Basso.  Chief  Ex^utive  Officer, 
Deaconess  Medical  Center.  E)ocket  No. 
030-02389,  License  No.  25-01051-01. 
dated  May  26,  1994;  and  Letter  from 
Samuel ).  Collins,  Director,  Division  of 
Radiation  Safety  and  Safeguards,  to  Mr. 
Lane  Basso,  Chief  Executive  Officer. 
Deaconess  Medical  Center,  forwarding 
NRC  Inspection  Report  030-02389/94- 
01.  Docket  No.  030-02389,  License  No. 
25-01051-01.  dated  June  10, 1994). 
Several  factors  involving  clarity  of 
instructions  provided  in  the  Theraplan 
user's  manual,  and  in  prompts  and  data 
presented  to  treatment  planning  system 
users  in  printed  format  and  at  the 
system  console,  were  identified  as 
contributing  factors  to  the  inadvertent 
entry  of  and  failure  to  detect  the 
erroneous  data  entered  in  program 
software  for  linear  Cs-137  sources. 

The  inspection  also  disclosed 
significant  weaknesses  in  DMC's 
implementation  of  its  quality 
management  program  (QMP)  for 
brachytherapy  procedures.  In  addition, 
several  apparent  violations  of  NRC 
requirements  relating  to  DMC's  QMP 
and  its  implementation  were  identified. 
One  apparent  violation  involved  a 
failure  to  establish  a  QMP  in  January 
1992.  as  required,  although  the 
inspection  confirmed  the  DMC  later 
established  a  QMP  in  May  1992. 
However,  the  QMP  established  by  DMC 
failed  to  meet  the  following 
requirements:  (1)  that  written  directives 
are  signed  by  authorized  users  and 
completed  in  accordance  with  NRC 
regulations;  (2)  that  final  plans  of 
treatment  are  in  accordance  with  the 
respective  written  directive:  and  (3)  that 
each  administration  of  radiation  is  in 
accordance  with  the  appUcable  written 
directive.  Other  apparent  violations 
included  failures  to  (1)  conduct  an 
annual  review  of  the  C^4P  during  the 


calendar  years  1992  and  1993,  (2)  train 
all  individuals  working  under  the 
supervision  of  DMC's  authorized  users 
in  the  provisions  of  its  QMP,  (3)  train 
nursing  personnel  who  cared  for 
patients  imdergoing  brachytherapy 
treatment  in  accordance  with  the 
conditions  of  DMC's  license,  and  (4) 
record  all  required  information  in 
survey  records  related  to  brachytherapy 
and  in  brachytherapy  soiure  usage 
records. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — DMC  voluntarily 
suspended  its  brachytherapy  program' 
imtil  certain  corrective  measures  could 
be  implemented.  However,  because  the 
findings  of  the  inspection  indicated 
significant,  programmatic  weaknesses  in 
DMC's  QMP  and  its  implementation,  the 
NRC  sought  to  confirm  with  DMC  staff 
the  specific  actions  planned  for 
completion  prior  to  resuming 
brachytherapy  treatments.  The 
hcensee's  proposed  corrective  actions 
were  documented  in  a  Confirmatory 
Action  Letter  (CAL)  issued  by  the  NRC 
on  May  3,  1994  (Letter  from  Leonard,  J. 
Callan,  Regional  Administrator,  NRC 
Region  IV,  to  Lane  Basso,  Chief 
Executive  Officer,  Deaconess  Medical 
Center  forwarding  Confirmatory  Action 
Letter.  Docket  No.  030-02389,  License 
No.  25-01051-01,  dated  May  3. 1994). 
As  of  the  date  of  this  report,  the  Ucensee 
has  not  yet  completed  each  of  the 
actions  described  in  the  CAL  and  has 
continued  susp>ension  of  its 
brachytherapy  program. 

NRC— An  enforcement  conference 
was  held  with  the  hcensee  on  June  28. 
1994.  to  discuss  the  apparent  violations 
described  above  and  to  review  the 
corrective  actions  taken  by  the  licensee. 
NRC  is  continuing  its  deliberations 
regarding  any  proposed  enforcement 
action. 

An  NRC  Information  Notice  has  been 
drafted  to  inform  other  licensees  of  the 
particulars  of  this  case  and  of  the 
importance  of  conducting  adequate 
checks  of  computer-generated  treatment 
plans.  NRC  has  also  discussed  concerns 
related  to  the  Theraplan  treatment 
plaiming  system  software,  and  related 
instructions  provided  by  the 
manufacturer,  with  representatives  from 
the  U.S.  Food  and  Drug  Administration 
(FDA).  FDA  has  recently  cleared  the 
software  for  the  treatment  plaiming 
system  to  allow  modifications  of 
existing  software  to  be  imported  into  the 
United  States. 

A  medical  consultant  will  review 
each  misadministration  and  provide 
NRC  with  an  independent  assessment  of 


the  overdoses  and  the  potential  adverse 
health  effects  to  patients. 

94-9    Medical  Brachytherapy 

Misadministration  at  Memorial 
Hospital  in  South  Bend,  Indiana 
One  of  the  AO  reporting  giudelines 

notes  that  a  therapeutic  dose  that  results 

in  any  part  of  the  body  receiving 

unscheduled  radiation  can  be 

considered  an  AO. 
Date  and  Place— April  13, 1992; 

Memorial  Hospital;  South  Bend, 

Indiana. 

Nature  and  Probable  Consequences — 
On  April  13, 1992,  the  first  of  two 
brachj^herapy  treatments  was  begun. 
Each  of  the  treatments  was  to  deliver  15 
gray  (GY)  (1500  rad)  to  the  patient's 
cervix.  For  the  first  treatment,  five 
cesium-137  (Cs-137)  sources  were  to  be 
loaded  into  a  treatment  device,  known 
as  a  Fletcher-suit  appUcator.  which  was 
placed  in  the  patient's  vagina.  The 
sources  were  placed  into  afterloaders  by 
a  dosimetrist  in  preparation  for 
placement  in  the  applicator.  The 
afterloaders  were  then  placed  in  the 
apphcator  by  the  treating  physician. 

About  eight  hours  later,  the  patient's 
care  provider  discovered  a  Cs-137 
source  on  the  floor  near  the  foot  of  the 
patient's  bed.  The  source  was  foimd 
after  the  care  provider  had  changed  the 
patient's  bed  linen.  The  care  provider 
recovered  the  source  with  long  handled 
forceps  and  placed  it  in  a  shielded 
container. 

The  treating  physician  and  the 
Hcensee's  Radiation  Safety  Officer 
(RSO)  were  notified.  They  detennined 
that  one  afterloader  in  the  applicator 
was  empty  and  that  the  Cs-137  source 
had  not  been  placed  in  the  apphcator. 
The  source  was  then  placed  in  the 
afterloader  and  loaded  into  the 
applicator  to  continue  the  patient's 
treatment. 

The  first  treatment  was  then 
completed,  giving  the  patient  a  dose  to 
the  treatment  site  of  13.83  Gy  (1383 
rad),  which  was  8  percent  less  than  the 
intended  dose.  The  second  treatment 
was  then  performed  on  April  27  and  28, 
1992,  without  incident. 

The  hcensee  investigated  the  incident 
and  concluded  that  the  source  had 
fallen  on  the  floor  while  it  was  being 
placed  in  the  afterloading  device  by  the 
dosimetrist.  The  incident  was  not 
reported  to  NRC  because  the  radiation 
dose  to  the  treatment  site  differed  by 
only  8  percent  fit)m  the  intended  dose. 
This  variance  would  not  require 
reporting  as  a  misadministration. 

During  an  NRC  inspection  on  May  4 
and  5, 1994,  the  inspector  reviewed  the 
circumstances  surrounding  the 


treatment  iiKddent.  The  inspector 
evaluated  the  routine  radiation  surveys 
of  the  patient's  room  that  were  done 
after  the  radiation  sources  were  placed 
in  the  apphcator.  The  surveys  showed 
that  it  was  unlikely  that  there  was  an 
unshielded  Cs-137  source  on  the  floor 
of  the  room. 

Further  inquiry  by  the  inspector  led  to 
the  determination  that  the  source  likely 
fell  from  the  afterloader  while  it  was 
being  placed  in  the  apphcator.  The 
physician  reported  having  difficulty  in 
placing  the  afterloader  in  the  apphcator. 
and,  according  to  the  treatment  chart, 
the  patient  had  reported  that  she  felt  a 
small  metal  object  fall  next  to  her  skin 
during  the  source  placement. 

As  a  result,  the  source  may  have  been 
next  to  the  skin  of  the  patient's  thigh  for 
about  7.5  hours  resulting  in  a  radiation 
dose  of  up  to  10.34  Gy  (1034  rad), 
according  to  the  licensee's  calculation. 

An  NRC  medical  consultant  was 
retained  to  evaluate  the  case  and 
concluded  that  the  radiation  dose  to  the 
patient's  thigh  could  result  in  some  later 
damage  to  the  tissue  of  the  patient's 
thigh. 

Because  this  incident  resulted  in  a 
radiation  dose  to  the  wrong  treatment 
site,  this  constitutes  a 
misadministration. 

The  hcensee  notified  the  patient  and 
the  patient's  physician  of  the 
misadministration  on  May  6,  1994. 
However,  the  licensee  did  not  provide  a 
written  report  to  the  patient  until  June 
27. 1994,  after  NRC  inquired  about 
patient  notification. 

Cause  or  Causes — TTie  inddeht 
apparently  was  the  result  of  the  source 
faUing  out  of  the  afterloader  as  it  was 
being  placed  in  the  applicator.  The 
physician  reported  some  difficulty  in 
placing  the  sources  and  apparently  did 
not  observe  the  source  when  it  fell. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — ^The  licensee  has  revised  its 
procedures  for  placing  the  radiation 
sources,  including  use  of  a  pillow  under 
a  patient's  pelvis  in  difficult  situations. 
Its  investigation  of  any  future  incidents 
will  also  include  an  evaluation  of 
radiation  doses  to  unintended  treatment 
sites. 

NRC— The  NRC  inspection  dtuing 
May  4  and  5. 1994,  identified  two 
violations  of  NRC  requirements.  They 
were  (1)  failure  of  the  hcensee's 
Radiation  Safety  Committee  and  RSO  to 
adequately  investigate  a  possible 
misadministration  to  include 
consideration  of  possible  radiation 
doses  to  the  wrong  treatment  sites;  and 
(2)  failure  to  provide  a  written  report  to 
the  patient  within  15  days  of  the 
discovery  of  a  misadministration.  A 
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Notice  of  Violation  (Letter  from  Roy  J. 
Caniano,  Chief.  Nuclear  Materials  Safety 
Branch.  NRC  Region  III.  to  George 
Soper.  Senior  Vice  President.  Memorial 
Hospital,  forwarding  Notice  of  Violation 
and  Inspection  Report  030-17335/ 
94001.  Docket  Nos.  030-17335  and  030- 
191173.  License  Nos.  13-18881-01  and 
13-18881-02.  dated  July  15. 1994)  was 
issued  to  the  licensee  on  July  15. 1994. 
There  was  no  Qvil  Penalty  involved. 

94-10    Teletherapy  Misadministration 
at  Jewish  Hospital,  Washington 
University  Medical  Center,  in  St. 
Louis.  Missouri 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  exposure  to  a 
part  of  the  body  not  scheduled  to 
receive  radiation  can  be  considered  as 
an  AO. 

Date  and  Place— April  22, 1994; 
Jewish  Hospital.  Washington  University 
Medical  Center:  St.  Louis,  Missouri. 

Nature  and  Probable  Consequences — 
A  patient  was  being  treated  for  cancer 
of  the  brain.  The  written  prescription 
directed  that  a  3000  centigray  (cGy) 
(3000  rad)  total  absorbed  dose  be 
delivered  in  a  series  of  10  treatments  of 
300  cCy  (300  rad)  each.  Each  treatment 
was  to  consist  of  150  cGy  (150  rad)  from 
the  left  side,  and  150  cGy  (150  rad)  from 
the  right  side.  The  eyes  were  to  be 
shielded  during  the  treatments.  The 
patient's  first  treatment  on  April  21, 
1994,  was  delivered  without  incident  in 
accordance  with  the  prescription. 

On  April  22,  1994,  the  licensee 
informed  NRC  that  after  administering 
the  first  treatment  to  the  patient,  the 
physicians  decided  to  include  the 
patient's  right  eye  orbit  into  the  whole 
brain  treatment  field  for  subsequent 
treatment  fractions.  The  radiation 
therapist  was  verbally  instructed  of  the 
change,  but  the  written  directive  was 
not  changed. 

The  first  portion  of  the  second 
treatment  was  properly  delivered  using 
the  modified  treatment  plan.  However, 
the  radiation  therapist  erroneously 
changed  the  treatment  angle  for  the 
second  portion  of  the  treatment.  The 
error  meant  that  the  left  eye  orbit 
received  the  radiation  dose  instead  of 
the  right  eye  orbit.  Consequently,  the 
left  eye  orbit  erroneously  received  a 
dose  of  approximately  150  cGy  (150  rad) 
and  the  right  eye  orbit  received  1 50  cGy 
(150  rad)  less  than  intended.  The 
licensee  stated  that  the  patient  received 
an  explanation  of  the  event  and  that  the 
error  did  not  affect  the  treatment.  The 
entire  treatment  was  completed  on  May 
6. 1994,  without  further  incident.  The 
patient  subsequently  died  as  a  result  of 
the  cancer.  The  NRC  consultant 


determined  that  the  misadministration 
had  no  impact  on  the  patient's  death. 

Ckiuse  or  Causes — Failure  of  the 
authorized  physician  to  prepare  a 
change  in  the  written  directive,  and 
failure  to  e^ectively  supervise  the 
administration  of  the  treatment. 

Action  Taken  To  Prevent  Recurrence 

Licensee — ^The  licensee's  corrective 
actions  included  (1)  policy  changes  to 
clarify  the  radiation  therapists' 
responsibiUty  when  treatment  plan 
changes  are  made;  (2)  retraining  staff  on 
quality  management  program  (QMP) 
procedures;  (3)  requiring  that  on  the 
first  day  of  treatment  the  setup  is 
supervised  by  a  physician;  (4) 
modifying  the  written  directive  form 
used  for  documenting  written  directives 
and  subsequent  revisions;  and  (5) 
reviewing  and  revising  the  current  QMP 
and  submitting  the  changes  to  NRC  for 
review. 

NRC — NRC  Region  III  conducted  an 
inspection  from  May  2  through  June  9, 
1994.  to  review  the  misadministration. 
NRC  also  contacted  a  medical 
consultant  to  review  the  incident. 
Significant  violation  of  NRC 
requirements  were  identified  during  the 
inspection.  The  violations  included  (1) 
failure  to  make  a  written  revision  to  a 
written  directive  prior  to  administering 
a  revised  teletherapy  dose  to  a  patient; 
(2)  failure  to  review  the  written 
prescription;  (3)  failure  to  verify  that 
details  of  the  administration  of  the 
verbally  revised  dose  were  in 
accordance  with  the  written  directive 
and  plan  of  treatment;  (4)  failure  to 
follow  the  written  QMP  procedures 
established  by  the  licensee;  and  (5) 
failure  to  include  in  written  directives 
the  overall  treatment  p>eriod.  On  July  11, 
1994.  NRC  Region  III  issued  a  Notice  of 
Violation  (NOV)  with  a  Severity  Level 
ni  violation  with  no  fine  assessed 
(Letter  from  W.L.  Axelson,  Director, 
Division  of  Radiation  Safety  and 
Safeguards,  to  Walter  Davis,  Jr.. 
Assistant  Dean  and  Chief  Facilities 
Officer.  Washington  University  Medical 
Center,  forwarding  Inspection  Report 
No.  030-15101/94001,  Docket  No.  030- 
15101,  License  No.  24-00063-10.  dated 
July  11. 1994).  The  NOV  requires  the 
licensee  to  document  the  specific 
actions  taken  and  any  additional  actions 
planned  to  prevent  reciurence. 

94-11    Medical  Brachytherapy 

Misadministration  at  The  Queen's 
Medical  Center  in  Honolulu. 
Hawaii 
One  of  the  AO  reporting  guidelines 
notes  that  administering  a  therapeutic 
radiation  dose  greater  than  1.5  times 


that  intend  firom  a  sealed  source  should 
be  considered  an  AO. 

Date  and  Place — May  2. 1994;  The 
Queen's  Medical  Center;  Honolulu, 
Hawaii. 

Nature  and  Probable  Consequences — 
A  patient  was  prescribed  to  receive  two 
treatments  of  1000  centigray  (cGy)  (1000 
rad)  to  the  patient's  right  eye  using  a 
strontium-90  (Sr-90)  eye  applicator.  The 
treatment  plan  called  for  the  two 
treatments  to  be  scheduled  one  week 
apart.  The  first  treatment  was  properly 
delivered  on  April  25, 1994,  by  keeping 
the.source  in  contact  with  the  patient's 
right  eye  for  18  seconds.  On  May  2, 
1994,  when  the  .patient  returned  for  the 
second  treatment,  the  same  physician 
treated  the  patient,  but  a  different 
oncology  nurse  assisted.  The  physician 
did  not  refer  to  the  written  directive  or 
to  the  dose-rate  information  available 
with  the  eye  applicator,  although  he  had 
used  other  applicators  in  the  past.  He 
also  did  not  discuss  the  procedure  with 
the  oncology  nurse  prior  to  the  second 
treatment.  At  the  end  of  the  desired  18- 
second  period,  the  nurse  raised  her 
voice  and  paused  at  the  count  of  "18" 
(as  she  had  been  trained)  without  saying 
"stop"  as  the  physician  expected.  As  a 
result,  the  treatment  continued  until  32 
seconds  had  passed,  when  the  physician 
realized  that  the  desired  time  must  have 
elapsed.  As  a  result,  the  patient  received 
1778  cGy  (1778  rad)  to  the  right  eye 
during  the  second  treatment,  rather  than 
the  prescribed  1000  cGy  (1000  rad). 

The  Radiation  Safety  Officer  reported 
the  misadministration  to  the  NRC 
Operations  Center  at  8:37  p.m.  on  May 
2, 1994.  The  referring  physician  was 
also  notified  on  the  same  day.  The 
patient  was  notified  of  the  event  during 
follow-up  examinations  by  the  referring 
phj'sician  on  May  5  and  May  14, 1994. 
No  clinical  damage  was  observed  by  the 
referring  physician,  and  none  is 
expected.  The  patient  will  be  examined 
during  subsequent  follow-up  visits  to 
the  medical  center. 

The  NRC  staff  retained  a  medical 
consultant  to  evaluate  the  potential 
medical  effects  on  the  patient  as  a  result 
of  the  misadministration.  The  medical 
consultant  stated  that  dosimetry  for  Sr- 
90  eye  applicators  is  difficult,  due  to 
calibration  factors,  clinical  factors,  and 
treatment  technique.  The  consultant 
will  send  an  update  on  the  dosimetry 
and  calibration  in  the  near  future.  The 
medical  consultant  stated  that  the 
increased  unintended  dose  is  within  the 
range  of  normal  treatments.  He 
indicated  that  the  medical  consultant 
stated  that  the  increased  unintended 
dose  is  within  the  range  of  normal 
treatments.  He  indicated  that  the 


medical  consequences  of  the 
misadministration  would  be  negligible. 
Cause  or  Causes — ^Part  of  Title  10  of 
the  Code  of  Federal  Regulations  states 
that  licensees  must  establish  and 
maintain  a  written  quality  management 
program  (QMP)  to  provide  high 
confidence  that  each  administration  is 
in  accordance  with  the  written 
directive.  However,  at  the  time  of  the 
treatment,  the  licensee  did  not  have  a 
written  procedure  to  require  that  staff 
members  confirm  that  the  planned 
administration  will  be  as  specified  in 
the  written  directive.  Consequently, 
neither  the  physician  nor  the  oncology 
nurse  referred  to  the  written  directive, 
nor  did  they  discuss  the  procediue 
before  it  took  place.  Inconsistent 
training  given  to  the  oncology  muses  in 
the  method  of  timing  treatments  was 
also  a  contributing  factor. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  revised  the 
QMP  procedures  to  prevent  reciurence 
of  similar  misadministrations.  The  new 
procedure  specifies  that  prior  to  the 
procedure,  the  staff  will  determine  that 
the  eye  applicator  is  as  specified  in  the 
written  directive.  It  also  states  that  the 
staff  must  seek  guidance  prior  to 
continuing  if  they  do  not  understand 
any  aspect  of  the  written  directive. 

NRC— NRC  Region  IV  conducted  an 
inspection  at  The  Queen's  Medical 
Center  on  May  16-17, 1994,  to  review 
the  circiunstances  associated  with  the 
misadministration  and  its  probable 
cause(s).  The  NRC  staff  is  ciurently 
reviewing  the  inspection  results  for 
possible  violations,  and  enforcement 
action  is  pending. 

94-12    Medical  Sodium  Iodide 
Misadministration  at  Stamford 
Hospital  in  Stamford,  Coimecticut 

One  of  the  AO  reporting  guidelines 
notes  that  administering  a 
radiopharmaceutical  other  than  the  one 
intended  which  results  in  any  part  of 
the  body  receiving  unscheduled 
diagnostic  radiation,  and  the  actual  dose 
to  the  wrong  body  part,  is  five  times  the 
upper  limit  of  the  normal  range  of 
exposures  prescribed  for  diagnostic 
procedures  involving  that  body  part,  can 
be  considered  an  AO. 

Date  and  Place— May  17. 1994; 
Stamford  Hospital;  Stamford, 
Connecticut 

Nature  and  Probable  Consequences — 
On  May  19, 1994.  the  licensee  notified 
the  NRC  Operations  Center  that  on  May 
17, 1994,  a  patient  was  administered  37 
megabecquerel  (Mfiq)  (1  millicurie 
(mCi))  of  sodium  iodide  iodine-131  (I- 
131)  for  a  whole  body  scan  when  no 


such  study  was  prescribed.  The  licensee 
identified  this  misadministration  during 
review  of  the  scan  by  the  authorized 
user. 

A  patient  was  scheduled  by  a 
referring  physician  to  have  a  "whole 
blood  red  cell  mass"  test,  correctly 
known  as  a  "red  blood  cell  volume" 
test.  This  test  involves  withdrawing  an 
amount  of  blood  from  the  patient,  and 
labeling  the  patient's  red  blood  cells  in 
vitro  with  the  radionuclide  chromium- 
51  having  a  nominal  activity  of  1.02  to 
3.7  MBq  (30-100  microcurie  (jia]).  This 
is  followed  by  reinjection  of  the  labeled 
red  blood  cells  into  the  patient,  and 
measurement  of  radioactivity  in  blood 
samples  withdrawn  from  the  patient  10 
to  30  minutes  later.  The  referring 
physician  contacted  the  patient's  Health 
Maintenance  Organization  (HMO),  as 
the  HMO  requires  that  it  place  the  order 
with  Stamford  Hospital.  The  HMO 
wrongly  contacted  the  central  booking 
area  for  Nuclear  Medicine  at  Stamford 
Hospital,  rather  than  the  Clinical 
Laboratory  which  performs  this  test  as 
authorized  in  Part  35.100  of  Title  10  of 
the  Code  of  Federal  Regulations.  The 
central  booking  secretary,  and  the  HMO 
secretary,  in  an  attempt  to  fit  the 
procedure  into  one  of  those  listed  under 
Nuclear  Medicine,  converted  the 
prescribed  "Whole  Blood  Red  Cell 
Mass"  test  into  "Whole  Body  1-131 
Scan,"  a  scan  that  uses  37  MBq  (1  mCi) 
of  1-131.  The  central  booking  secretary 
then  printed  the  name  of  the  referring 
physician  at  the  bottom  of  the  form  for 
"Consultation  for  Nuclear  Medicine," 
and  sent  it  to  the  Nuclear  Medicine 
Department  where  it  was  received  on 
May  13, 1994.  A  nuclear  medicine 
technologist  (NMT)  looked  at  the  form 
and  saw  that  it  was  for  "total  red  cell 
mass,"  but  since  the  NMT  knew  the 
referring  physician,  the  NMT  assumed 
that  this  was  a  new  test  using  1-131  to 
determine  "total  red  cell  mass."  The 
NMT  ordered  the  requested  37  MBq  (1 
mCi)  1-131  capsule,  which  was 
administered  on  May  16, 1994.  The 
patient  was  scanned  on  May  17, 1994, 
and  May  18, 1994,  the  authorized  user 
(AU),  who  is  also  the  Radiation  Safety 
Officer  (RSO),  read  the  fihns.  The  AU 
immediately  noticed  the  error  and 
notified  the  referring  physician,  who 
notified  the  patient. 

The  licensee  estimated  that  the 
patient  received  a  whole  body  dose 
equivalent  of  4.7  millisievert  (470 
millirem)  and  a  thyroid  absorbed  dose 
of  800  centigray  [cGy]  (800  rad).  NRC 
was  notified  within  24  hours  of  the 
discovery  of  the  misadministration.  The 
licensee  submitted  a  written  report  of 
the  misadministration  to  NRC  Regicm  I 
on  May  31. 1994. 


Cause  or  Causes — ^The  Ucensee  had 
failed  to  estabUsh  a  quality  management 
program  (QMP)  for  administering 
quantities  of  1-131  and  iodinfr-125  (I- 
125)  greater  than  1.11  MBq  (30  mO) 
which  would  require  written  directives 
and  failed  to  instruct  supervised 
individuals  in  NRC  requirements  of  a 
QMP. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — ^The  licensee  now  requires 
that  (1)  all  requests  for  diagnostic  or 
therapeutic  procedures  be  in  writing 
and  sent  via  facsimile  transmission  from 
the  referring  physician's  office;  (2)  all 
administrations  above  1.11  MBq  (30 
>iCi)  of  1-131  be  done  only  by  written 
order  from  the  AU/RSO  or  other  AU's 
authorized  to  do  so;  (3)  all  diagnostic 
and  therapy  requisitions  will  be 
reviewed  by  a  radiologist,  and 
designated  as  approved  or  not  approved; 
(4)  all  technologists  will  be  trained  in 
regard  to  the  clinical  diagnosis  for 
which  each  test  is  appliuible;  (5)  the 
central  booking  staff  will  meet  with  the 
RSO  and  will  be  informed  that  the 
clinical  diagnosis  must  match  the  test 
being  requested,  and  that  any  deviation 
from  the  match  or  any  diagnosis  that 
they  don't  understand  must  be 
challenged  and  brought  to  the  attention 
of  the  radiologist;  and  (6)  the  RSO  and  ' 
physicist  will  review  the  QMP  aimually 
and  disciiss  it  at  the  Radiation  Safety 
Committee  meeting  and  with  the  entire 
nuclear  medicine  staff. 

NRC — NRC  Region  I  conducted  a 
special  inspection  on  May  23  and  24, 
and  Jime  1  and  6, 1994,  to  investigate 
the  circumstances  of  the 
misadministration.  An  NRC  inspection 
report  (Letter  from  Charies  W.  Hehl, 
Director.  Division  of  Radiation  Safety 
and  Safeguards,  to  Andrew  H.  Banoff. 
Vice  President,  Ambulatory  Services, 
Stamford  Hospital  forwarding 
Inspection  Report  No.  030-01265/94- 
001,  Docket  No.  030-01265,  License  No, 
06-06697-02,  dated  June  15, 1994)  was 
issued  June  15, 1994,  and  identified  the 
following  five  apparent  violations:  (1) 
failiue  to  establish  a  QMP  for  amoimts 
of  1-125  and  1-131  greater  than  1.11 
MBq  (30  ^^Ci)^,  (2)  failure  to  conduct 
armual  reviews  of  the  QMP;  (3)  feilure 
to  have  records  specifying  the  methods 
used  to  verify  patients  identity  which 
can  be  audited;  (4)  failure  to  have 
written  directives  signed  by  the 
authorized  user,  and  (5)  failiue  to 
instruct  individuals  in  the  QMP.  An 
NRC  medical  consultant  reviewed  the 
information  in  the  NRC's  inspection 
report,  the  licensee's  15-day 
misadministration  report,  and  the 
preliminary  notification,  and  conducted 
telephone  interviews  with  the  RSO/AU. 
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The  medical  consultant  concluded  that 
without  an  actual  measurement  of  the 
thyroid  uptake  of  1-131  there  was  a 
moderate  uncertainty  in  the  estimate  of 
the  radiation  dose  to  the  thyroid,  and 
estimated  a  radiation  absorbed  dose  of 
approximately  530-to-1600  cGy  (530-to- 
1600  rad).  The  medical  consultation 
further  stated  that  it  is  unlikely  that  the 
misadministration  will  result  in  a 
clinically  detectable  effect  on  the 
patient's  thyroid.  The  impact  on  the 
patient's  health  should  be  negligible, 
with  no  expected  long-term  disability. 
An  enforcement  conference  was  held 
with  the  licensee  on  June  24,  1994.  The 
Rve  violations  were  classified  as  a 
Severity  Level  III  problem  and  a  Notice 
of  Violation  and  Proposed  Imposition  of 
Qvil  Penalty  (Letter  from  Thomas  T. 
Martin,  Regional  Administrator,  to 
Andrew  H.  Banoff,  Vice  President, 
Ambulatory  Services,  Stamford  Hospital 
forwarding  Notice  of  Violation  and 
Proposed  Imposition  of  Qvil  Penalty — 
$1,250,  Docket  No.  030-01265,  License 
No.  06-06697-02,  dated  July  11. 1994) 
for  $1,250  was  issued  on  July  11, 1994. 
•        •        •        •        • 

94-13    Medical  Brachytherapy 
Misadministration  at  Blodgett 
Memorial  Hospital  in  East  Grand 
Rapids,  Michigan 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  dose  that  is 
greater  than  1.5  times  the  prescribed 
dose  can  be  considered  an  AO. 

Date  and  Place— ]une  14. 1994; 
Blodgett  Memorial  Medical  Center:  East 
Grand  Rapids.  Michigan. 

Nature  and  Probable  Consequences — 
On  )une  15. 1994.  the  licensee  notified 
NRC  that  a  misadministration  occurred 
on  June  14, 1994,  during  the  second  of 
a  series  of  three  treatments  to  an  eye 
surface  lesion  using  a  strontium-90  (Sr- 
90)  eye  applicator.  The 
misadministration  resulted  in  the 
patient  receiving  a  total  dose  that  was 
53.6  percent  above  the  intended  total 
dose. 

The  patient  was  to  receive  25.5  gray 
(Gy)  (2550  rad)  in  a  series  of  three  equal 
treatments.  The  intended  treatment  time 
for  each  of  the  three  treatments  was  19.1 
seconds.  The  first  treatment  was 
performed  as  intended.  During  the 
second  treatment,  the  treatment  time 
was  misread  and  the  patient  received 
treatment  for  1  minute  and  9  seconds. 
The  second  treatment  dose  was  30.68 
Gy  (3068  rad)  instead  of  the  intended 
8.5  Gy  (850  rad).  The  third  treatment 
was  not  administered.  Therefore,  the 
patient's  eye  received  a  total  dose  of 
39.18  Gy  (3918  rad). 

The  patient  and  refierring  physician 
were  notified  of  the  incident  by  the 


licensee.  The  licensee  and  the  referring 

Ehysician  do  not  anticipate  any  serious 
ealth  consequences  to  the  patient  and 
have  conducted  follow-up  medical 
examinations. 

Cause  or  Causes— The  licensee 
reported  that  when  the  first  treatment 
fraction  was  performed  on  June  7, 1994, 
the  treatment  time  of  19.1  seconds  was 
erroneously  recorded  on  the  medical 
chart  as  1.91  seconds.  When  it  came 
time  for  the  second  treatment  fraction  to 
be  administered,  the  therapist  made  the 
assumption  that  the  treatment  time  was 
1  minute  9  seconds.  The  physician  did 
not  verify  the  specific  details  of  the 
administration  prior  to  administering 
the  brachytherapy  dose,  and  did  not 
confirm  the  treatment  time.  In  addition, 
the  licensee  failed  to  establish  a  written 
Quality  Management  Program  (QMP)  for 
the  Sr-90  eye  application  eye 
application,  and  the  therapist  was  not 
instructed  in  the  licensee's  QMP. 

Action  Taken  To  Prevent  Recurrence 

Licensee — The  licensee  reported  that 
in  the  future  the  brachytherapy  quality 
management  program  (QMP)  will  be 
strictly  adhered  to  when  p>erforming  eye 
applications,  and  a  physics  check  will 
be  done  before  each  treatment  fraction. 
In  addition,  a  source  activity  decay 
chart  for  Sr-90  will  be  provided  to  the 
physicians  for  immediate  reference. 

NflC— NRC  Region  HI  conducted  an 
inspection  from  June  28  through  July  6, 
1994,  to  review  the  circumstances  of  the 
misadministration.  An  NRC  medical 
consultant,  retained  to  review  the  case, 
concluded  that  chances  are  favorable 
that  the  patient  will  suffer  no  health 
complications,  but  the  risk  of  future 
complications  is  not  zero. 

On  August  18,  Region  III  issued  a 
Notice  of  Violation  (Letter  from  John  B. 
Martin,  Regional  Administrator.  NRC 
Region  III,  to  Randy  Oustra.  Assistant 
Vice  President,  Blodgett  Memorial 
Medical  Center,  forwarding  Notice  of 
Violation,  NRC  Inspection  Report  No. 
030-02008/94001 .  Docket  No.  030- 
02008,  License  No.  21-01424-03.  dated 
August  18, 1994)  to  the  Ucensee  for  the 
following  violations:  (1)  treating  a 
patient  with  the  Sr-90  eye  applicator 
without  preparation  of  a  written 
directive;  (2)  failure  to  establish  and  use 
a  written  QMP  for  the  Sr-90  eye 
applicator,  (3)  investigation  of  the 
misadministration  by  the  Radiation 
Oncology  Department  instead  of  the 
Radiation  Safety  Officer  as  required;  (4) 
failure  to  maintain  required  records  of 
the  Sr-90  source  usage;  (5)  failure  to 
maintain  the  manufacturer's 
instructions  for  the  eye  applicator  as 


required.  There  was  no  Qvil  Penalty 
assessed  for  the  violations. 

•        *        •        *        * 

94-14    Medical  Brachytherapy 

Misadministration  that  Required 
Medical  Intervention  at  The 
William  W.  Backus  Hospital  in 
Norwich,  Connecticut 

One  of  the  AO  reporting  guidelines 
notes  that  a  therapeutic  dose  that  results 
in  an  actual  dose  greater  than  1.5  times 
the  prescribed  dose  can  be  considered 
an  AO. 

Date  and  Place— ]une  21, 1994;  The 
William  W.  Backus  Hospital;  Norwich, 
Conitecticut. 

Nature  and  Probable  Consequences — 
NRC  Region  I  was  notified  by  the 
licensee  on  June  21, 1994,  of  a 
therapeutic  misadministration  that  had 
occurred  at  its  facility  earlier  that  day. 
The  misadministration  involved  a 
patient  who  was  prescribed  to  receive  a 
prostate  implant  of  112  iodine-125  (I- 
125)  seeds  have  a  radionuclide  activity 
per  seed  of  between  15.9  and  17.0 
megabecquerel  (MBq)  (0.43  and  0.46 
millicurie  [mQ]).  but  who  instead  was 
implanted  with  112  1-125  seeds  having 
an  activity  of  166  MBq  (4.49  mCi)  each. 

Following  the  preplanning  dosimetry 
performed  at  Yale-New  Haven  Hospital 
(YNHH).  a  written  directive  was 
prepared  by  an  authorized  user  and  was 
sent  via  facsimile  transmission  to  The 
William  H.  Backus  Hospital  on  June  16. 
1994.  by  the  dosimetrist  from  YNHH. 
(YNHH  is  under  contract  with  The 
William  W.  Backus  Hospital  to  provide 
radiation  oncologists,  dosimetrists  and 
health  physicists,  and  two  of  the 
physicians  from  YNHH  are  listed  as 
authorized  users  on  The  William  W. 
Backus  Hospital's  NRC  license).  The 
Chief  Nuclear  Medicine  Technologist 
(NMT)  received  the  directive  and  called 
Medi-Physics  in  Arlington  Heights. 
Illinois,  to  place  the  order  for  the 
required  1-125  seeds.  The  package 
containing  the  seeds  arrived  at  The 
William  W.  Backus  Hospital  on  Jime  17. 
1994,  and  was  received  by  one  of  the 
NMTs,  who  was  not  the  same  individual 
who  had  ordered  the  seeds.  The  NMT 
opened  the  package  after  making  the 
required  radiation  surveys.  In 
accordance  with  the  licensee's 
established  procedure,  information  on 
the  packing  slip  that  accompanied  the 
package  was  compared  with  the 
information  that  was  posted  on  the  lead 
"pig"  that  contained  the  seeds.  The 
verified  information  included  the 
number  of  seeds  (112),  activity  per  seed 
(166  MBq  [4.49  mCi]  per  seed),  and  total 
activity  (18.600  MBq  [502.88  mQj),  and 
was  entered  into  the  sealed  source 
inventory  log  book  by  the  NMT. 


On  Jime  21, 1994.  the  dosimetrist 
from  YNHH  arrived  at  The  William  W. 
Backus  Hospital  to  assist  in  the  implant 
procedure.  The  same  dosimetrist  had 
performed  the  preplanning  dosimetry, 
and  had  prepared  the  written  directive 
that  was  signed  by  the  authorized  user. 
The  dosimetrist  took  the  package  after 
reviewing  the  documentation,  but  failed 
to  notice  that  the  activity  of  the  seeds 
was  10  times  higher  than  the  prescribed 
activity.  The  dosimetrist  made  entries 
into  the  log  book  before  removing  the 
container  from  the  nuclear  medicine  hot 
lab.  and  the  entries  doctimented  that 
112  seeds  with  activity  of  166  MBq  (4.49 
mCi)  each  were  taken  to  the  operating 
room. 

The  implant  procedure  was 
completed  between  10  and  11  a.m.  on 
Jime  21 .  1994,  in  the  presence  of  the 
authorized  user,  who  at  the  completion 
of  the  procedure  docimiented  that  112 
1-125  seeds  with  total  activity  of  1840 
MBq  (49.73  mQ)  were  implanted. 
Following  the  implant  procedure,  the 
required  radiation  surveys  were  made 
by  the  dosimetrist  and  the  dose  rate  of 
1  microcoulomb  per  kilogram  (4 
milliroentgen)  per  hour  at  1  meter  (39 
inch)  from  the  patient  was  recorded  by 
the  dosimetrist. 

The  patient  was  moved  to  the 
recovery  area,  and  the  dosimetrist 
returned  to  the  nuclear  medicine 
department  to  complete  the 
documentation  required  by  the 
licensee's  procedure.  At  this  time,  the 
dosimetrist  noted  discrepancies 
between  the  entries  made  in  the  log 
book  by  the  NMT  at  the  time  of  receipt 
of  the  package,  and  those  made  by 
himself  earlier  that  morning.  The 
dosimetrist  assumed  that  these  were 
clerical  errors,  and  therefore  "corrected" 
two  of  the  three  sets  of  entries  in  the  log 
book  by  drawing  lines  across  them  and 
entering  the  "correct"  figures  as  16.6 
MBq  (0.449  mCi)  per  seed  and  1860 
MBq  (50.288  mCi)  total,  respectively. " 

The  dosimetrist  realized  me 
possibility  of  an  error  when  it  was  noted 
that  the  packing  slip  also  indicated  that 
each  seed  had  an  activity  of  166  MBq 
(4.49  mCi).  The  dosimetrist  contacted 
the  Chief  NMT,  and  together  they  both 
called  Medi-Physics  to  verify  the 
activity  of  the  seeds.  Upon  confirmation 
by  Medi-Physics  that  each  seed  had  an 
activity  of  166  MBq  (4.49  mCi),  the 
surgeon  was  notified  of  the  error.  (The 
siugeon  was  also  the  patient's  referring 
physician.)  Unable  to  contact  the 
authorized  user  who  had  supervised  the 
implant  procedure,  the  surgeon 
consulted  with  a  second  authorized  user 
(also  from  YNHH)  and  the  two  agreed 
that  a  surgery  to  explant  as  many  seeds 
as  possible  was  the  most  appropriate 


approach  under  the  drcimistances.  This 
involved  removal  of  the  patient's 
prostate  gland  where  a  majority  of  seeds 
were  located.  The  patient  and  his  family 
were  informed  of  the  misadministration, 
and  the  patient  was  brought  back  to  the 
operating  room  and  prostatectomy  was 
completed  at  approximately  4:00  p.m. 

The  licensee  was  able  to  explant  69  of 
the  112  seeds  that  were  implanted, 
leaving  43  seeds  still  remaining  inside 
the  patient's  body.  During  the 
explanting  procedure,  one  of  the  1-125 
seeds  was  ruptured.  The  patient  was 
administered  prophylactic  potassium 
iodide  to  block  the  possible  uptake  of  I- 
125  by  the  patient's  thyroid.  The 
licensee  also  collected  the  fluids  and  the 
tissue  that  may  have  been  contaminated. 
Approximately  5  liters  (5.28  quarts)  of 
fluid  were  collected  aSid  appeared  to  be 
contaminated  with  approximately  1.85 
MBq  (0.050  mCi)  of  1-125.  The 
personnel  who  were  present  in  the 
operating  room  during  the  surgery  were 
also  monitored  for  possible  uptake,  and 
the  results  indicated  no  internal 
contamination  of  these  personnel. 

The  patient  was  transferred  to  YNHH 
on  Jime  23, 1994,  in  order  that  a  more 
precise  localization  of  the  remaining 
seeds  could  be  made  by  the  use  of 
equipment  available  at  that  facility.  At 
YNHH  three-dimensional  scans  were 
taken,  and  on  June  27.  1994.  the  patient 
was  again  operated  on  and  an  additional 
15  seeds  were  explanted.  This  left  28 
seeds  still  remaining  in  the  patient.  The 
remaining  seeds  appeared  to  be 
scattered  in  the  lower  pelvic  region  and 
the  licensee  decided  that  further 
mitigating  surgery  at  this  time  was  not 
warranted.  The  patient  appeared  to  be 
in  stable  condition.  Preliminary  dose 
calculations  by  the  licensee  indicated 
that  the  remaining  seeds  would  cause 
the  body  tissue  to  receive  a  radiation 
dose  of  the  same  order  of  magnitude  as 
would  have  been  received  by  the 
surrounding  organs  and  tissue  if  the 
originally  planned  seeds  were 
permanently  implanted.  The  patient 
was  discharged  from  YNHH  on  July  4, 
1994. 

Cause  or  Causes — There  was  a 
misunderstanding  in  communication 
between  the  Chief  NMT  who  ordered 
the  seeds,  and  the  representative  of 
Medi-Physics  who  received  the  order. 
The  Chief  NMT  and  the  NMT  were  not 
familiar  with  the  magnitude  of  the 
radionuclide  activities  that  are  used  in 
prostate  implant  procedures.  The  NMT 
did  not  inform  the  Chief  NMT  as  to  the 
activity  received.  The  Chief  NMT  was 
confused  by  the  two  telephone  calls  that 
were  received  fix)m  Medi-Physics 
subsequent  to  placing  of  the  order,  but 
failed  to  act  to  clear  the  confusion.  The 


licensee  did  not  have  any  procedure 
that  required  a  comparison  of  the 
material  ordered  and  the  material 
received.  The  YNHH  dosimetrist  failed 
to  notice  that  the  activity  of  the  seeds 
was  10  times  higher  when  he  logged  out 
the  seeds.  The  licensee  did  not  have  a 
procedure  that  required  an  independent 
verification  of  the  activity  that  was 
being  loaded  into  the  implant  needles. 
The  authorized  user  relied  totally  on  the 
dosimetrist  and  did  not  verify  the 
activity  of  the  seeds.  Dual  control  (by 
the  licensee  and  YNHH)  of  the  radiation 
safety  program  related  to  brachytherapy 
procedures  caused  the  YNHH  to  assume 
that  the  Chief  NMT  was  familiar  with 
the  ordering  of  the  radioactive  material 
and  did  not  need  additional  training. 

Actions  Taken  To  Prevent  Recurrence 

Licensee — ^The  licensee  made  a 
commitment  to  voluntarily  suspend  its 
brachytherapy  program  imtil  written 
authorization  is  granted  by  NRC  to 
resume  the  program.  This  commitment 
was  documented  in  a  Confirmatory 
Action  Letter  (Letter  from  Charles  W. 
Hehl,  Director  Division  of  Radiation 
Safety  and  Safeguards,  to  Brian  J. 
Smithwick,  Vice  President  and  Chief 
Executive  Officer.  The  William  W. 
Backus  Hospital,  forwarding 
Confirmatory  Action  Letter  1-94-010, 
Docket  No.  030-01287,  License  No.  06- 
11734-02.  dated  June  23, 1994).  The 
licensee  was  considering  a  requirement 
that  radioactive  sources  be  assayed  prior 
to  implantation,  and  that  the  implant 
sources  be  ordered  in  writing  from  the 
supplier. 

M?C— NRC  Region  I  dispatched  an 
inspection  team,  which  arrived  at  the 
facility  at  approximately  2:00  p.m.  on 
June  22, 1994.  to  review  the 
circumstances  surrounding  the 
misadministration.  An  NRC  medical 
consultant  was  engaged  to  assess  the 
effects  of  the  misadministration  on  the 
patient.  The  medical  consultant 
reviewed  the  events  and  the  mitigating 
actions  that  the  licensee  has  taken  to 
minimize  the  impact  of  the 
misadministration  on  the  patient.  The 
consultant  advised  NRC  that  the 
hcensee's  actions  appeared  appropriate. 
On  June  23, 1994.  NRC  Region  I,  in 
consultation  with  the  NRC  Office  for 
Nuclear  Material  Safety  and  Safeguards  ' 
(NMSS)  and  the  NRC  Office  for  Analysis 
and  Evaluation  of  Operational  Data, 
upgraded  its  inspection  effort  to  an 
Augmented  Inspection  Team  (AIT). 
NMSS  contacted  the  U.S.  Department  of 
Energy's  Idaho  National  Engineering 
Laboratory  (INEL),  who  formed  a  team 
of  consultants  to  provide  technical 
support  to  the  AIT.  The  AIT  and  INEL 
support  consultants  returned  to  The 
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William  W.  Backus  Hospital  on  June  28, 
1994  and  also  to  YNHH.  NRC  Region  I 
issued  a  press  release  on  June  23,  1994, 
and  the  ATT  held  a  public,  exit  meeting 
with  the  licensee  at  The  William  W. 
Baclcus  Hospital  on  July  7, 1994.  NRC 
has  received  the  information  gathered 
on  the  incident  by  INEL  support  team 
and  incorporated  this  infonnation  in  the 
AIT  report  issued  to  the  licensee  on 
August  4,  1994  (Letter  from  Charles  W. 
Hehl.  Director,  Division  of  Radiation 
Safety  and  Safeguards,  to  Michael  T. 
Moore,  President  and  Chief  Executive 
Officer,  The  William  W.  Backus 
Hospital,  forwaxding  NRC  Augmented 
Inspection  Team  (AIT)  Report  No.  030- 
01287/94-001,  Docket  No.  030-01287, 
License  No.  06-11734-02,  dated  August 
4, 1994).  In  a  letter  to  the  licensee  dated 
August  10. 1994.  NRC  indicated  that  its 
review  of  the  AIT  report  noted  two 
apparent  violations:  (1)  10  CFR  35.32(a); 
and  (2)  10  CFR  35.25(a)  (Letter  from 
Charles  W.  Hehl,  Director,  Division  of 
Radiation  Safety  and  Safeguards,  to 
Michael  T.  Moore.  President  and  Chief 
Exectitive  OfQcer,  The  William  W. 
Backus  Hospital,  forwarding  NRC 
Inspection  Report  No.  030-01287/94- 
001,  Docket  No.  030-01287,  License  No. 
06-11734-02,  dated  August  10, 1994). 
NRC  will  discuss  these  apparent 
violations  at  an  Enforcement  Conference 
scheduled  for  August  24, 1994. 

Dated  at  Rockville,  MD  this  26th  day  of 
October.  1904. 

For  the  Nuclear  Regulatory  Conuniuion. 
John  C  Hoyie, 

Acting  Secretary  of  the  Commission. 
(FR  Doc  94-27005  Filed  10-31-94;  8:45  un] 

WUJNQCOOC  TMO  01-M 


[Docket  No.  030-3(a66-ML-n«i;  ASLBP 
No.  95-701-01-ML-Aan] 

innovatfva  Waaponry,  Inc.; 
Albuquerque,  New  Mexico; 
Deaignatlon  of  PreekUng  Officer 

Pursuant  to  delegation  by  the     ^ 
Commission  dated  E>eceniber  29,  1972, 
published  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702.  2.714.  2.714a.  2.717  and  2.721  o( 
the  Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  Panel  is  hereby 
designated  to  rule  on  petitions  for  leave 
to  intervene  and/or  requests  for  hearing 
and,  if  necessary,  to  serve  as  the 
presiding  officer  to  conduct  the  hearing 
in  the  event  that  an  informal 
adjudicatory  hearing  is  ordered  in  the 
following  Materials  License  Renewal 
proceeding. 

Innovative  Weepoory,  Inc.  Albuquerque, 
New  Mexico 


Byproduct  Material  License  No.  30-23697- 
OlE 

The  President  Officer  is  being 
designated  pursuant  to  10  CFR  2.1207  of 
the  Commission's  Regulations. 
"Informal  Hearing  Procedures  for 
Materials  Licensing  Adjudications," 
published  in  the  Federal  Register.  54  FR 
8269  (1989).  This  action  is  in  response 
to  an  October  5. 1994  request  for  a 
hearing  submitted  by  limovative 
Weaponry.  Inc.  (IWI).  The  request  is  in 
response  to  a  "Notice  of  Denial  of 
License  Application"  and  "Demand  for 
Information"  issued  by  the  NRC  Staff  to 
IWI  on  September  23. 1994.  The  notice 
specifies  the  basis  for  the  Staff  denial  of 
a  license  renewal  application  of  IWI. 

The  presiding  officer  in  this 
proceeding  is  Administrative  Judge 
Charles  Bechhoefer. 

Following  consultation  with  the  Panel 
Chairman,  pursuant  to  the  provisions  of 
10  CFR  2.722.  the  Presiding  Officer  has 
appointed  Administrative  Judge  Jerry  R. 
Kline  to  assist  the  Presiding  Officer  in 
taking  evidence  and  in  preparing  a 
suitable  record  for  review. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  Judge 
Bechhoefer  and  Judge  Kline  in 
accordance  with  10  CFR  2.701.  Their 
addresses  are: 

Administrative  Judge  Charles  Bechhoefer, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission.  Washington.  DC 
20555 

Administrative  Judge  Jerry  R.  Kline.  Special 
Assistant,  Atomic  Safety  and  Licensing 
Board  Panel,  U.S.  Nuclear  Regulatory 
Conunissioa.  Waahington,  DC  20555 
Issued  at  Rockville.  Maryland,  this  2Sth 

dayofOctoberl994. 

B.  Paul  Cotter,  Jr.. 

Chief  Administrative  fudge,  Atomic  Safety 

and  Licensing  Board  Panel. 

(FR  Doc  94-27002  Filed  10-31-94;  8:45  am) 
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[Docl(MNo.5(V-339] 

Virginia  Electric  and  Power  Company; 
Withdrawal  of  Application  for 
Amendment  to  Facility  Operating 
Licenee 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  April  8, 1993,  as 
supplemented  July  28. 1993,  and 
September  2. 1993,  application  for 
proposed  amendment  to  Facility 
Operating  License  No.  NPF-7  for  the 
North  Anna  Power  Station,  Unit  No.  2, 
located  in  Louisa  County,  Virginia. 


The  proposed  amendment  would 
have  allowed  use  of  the  Westinghouse 
laser-welded  sleeving  process  for  repair 
of  defects  in  steam  generator  tubes. 

The  Commission  has  previously 
issiied  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  12, 1993 
(58  FR  28062).  However,  by  letter  dated 
October  11, 1994.  the  licensee  withdrew 
the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  8, 1993,  as 
supplemented  by  letters  dated  July  28, 
1993,  and  September  2, 1993,  and  the 
licensee's  letter  dated  October  11, 1994, 
which  withdrew  the  application  for 
license  amendment.  The  above 
doctmients  are  available  for  public 
inspection  at  the  Commission's  Public 
Doctmient  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington.  DC, 
and  the  Alderman  Library,  Special 
Collections  Department.  University  of 
Virginia,  Charlottesville,  Virginia 
22903-2498. 

Dated  at  Rockville,  Maryland  this  2Sth  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Bart  C  Buckley, 

Acting  Profect  Manager.  Project  Directorate 
tt-2.  Division  of  Reactor  Projects — I/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-27003  Filed  10-31-94;  8:45  am) 
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POSTAL  SERVICE 

GENERAL  SERVICES 
ADMINISTRATION 

US.  Court  Fadlltiee  m  Brooidyn 
Reuse  of  General  Post  Office 
Environmental  Impact  Statement 

AQENCtES:  Postal  Service,  General 
Services  Administration. 
action:  Notice  of  Intent. 


SUMMARY:  The  United  States  Postal 
Service  and  the  United  States  General 
Services  Administration  are  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  and  considered  for  pro{X)sed 
Federal  Court  Facilities  and  reuse  of  the 
General  Post  Office  in  Brooklyn.  New 
York. 

FOR  FURTHER  MFORMATtON  CONTACT: 
Mr.  Leon  Levine,  Environmental 

Specialist,  United  States  Postal 

Service,  P.O.  Box  40591, 

Philadelphia,  PA  19197-0591 
Mr.  Peter  A.  Sneed.  Director.  Planning 

Staff,  Public  Buildings  Service,  U.S. 

General  Services  Administration,  26 


Federal  Plaza — Room  1609,  New 
York,  NY  10278 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Postal  Service  (USPS)  and 
the  United  States  General  Services 
Administration  (GSA)  will  prepare  an 
Environmental  Imfiact  Statement  (EIS) 
for  the  proposed  Federal  Court  project. 
The  project  will  entail  reuse  and 
modernization  as  well  as  partial  infill 
construction  of  the  Brooklyn  General 
Post  Office  building;  demolition  of  the 
existing  Celler  Federal  Office  Building 
and  construction  of  a  new,  larger  court 
building  in  its  place;  and  modernization 
of  the  existing  Courthouse.  The  General 
Post  Oflice  Building,  located  at  271 
Cadman  Plaza  East,  across  Tillary  Street 
fiom  the  Emanuel  Celler  Federal  Office 
Building  and  Courthouse  at  225  Cadman 
Plaza  East,  is  listed  on  the  State  and 
National  Registers  of  Historic  Places, 
and  is  a  designated  New  York  City 
Landmark.  Tbe  two  parcels  total 
approximately  4  acres  and  the  three 
existing  buildings  contain 
approximately  1,011.000  gross  square 
feet.  As  proposed,  the  project  would 
provide  approximately  1,531,000  gross 
square  feet,  and  would  provide  space  for 
the  Federal  Courts,  the  U.S.  Attorney, 
the  U.S.  Marshals  Service,  and  various 
support  functions.  A  portion  of  the 
ground  floor  of  the  General  Post  Office 
Building  would  continue  to  house  a 
retail  postal  facility.  The  proposed 
project  is  being  undertaken  to  serve  the 
dual  needs  of  USPS,  which  seeks  an 
appropriate  reuse  for  the  General  Post 
Office  building,  now  that  its  mail- 
processing  functions  have  been 
relocated  to  a  new  facility  in  the  Spring 
Creek  area  of  Brooklyn,  and  GSA,  which 
needs  to  accommodate  the  projected 
space  requirements  of  the  Federal 
Courts  and  related  agencies. 

The  EIS  will  evaluate  alternative  sites 
and  designs  for  the  proposed  court 
facilities  and  reuse  of  the  General  Post 
Office  as  well  as  the  No  Build 
alternative.  The  EIS  will  assess  impacts 
on  the  affected  environment,  including 
the  following  resource  areas:  land  use 
and  community  facilities,  historic 
resources,  visual  character,  economics, 
traffic  and  transportation,  air  quality, 
noise,  hazardous  materials,  and  utilities. 
Construction  impacts  will  also  be 
assessed. 

The  EIS  is  being  prepared  in 
accordance  with  the  National 
Environmental  PoUcy  Act  (NEPA)  and 
its  implementing  regulations  and 
procedures  as  set  forth  in  the  Code  of 
Federal  Regulations  (CFR),  the  USPS 
Facilities  Environmental  Handbook,  and 
the  GSA  PBS  Handbook  Preparation  of 
Environmental  Assessments  and 


Environmental  Impact  Statements.  To 
ensiue  that  the  full  range  of  issues  and 
alternatives  relating  to  the  proposed 
project  are  addressed,  comments  and 
suggestions  are  being  solicited.  To 
facilitate  the  receipt  of  comments,  a 
public  scoping  meeting  will  be  held  on 
November  15, 1994,  from  2  PM  to  4  PM 
and  7  PM  to  9  PM  in  the  Dibner  Library 
Auditoriimi,  Polytechnic  University, 
CATT  Building,  5  Metrotech  Center, 
Brooklyn.  NY.  Written  comments  may 
be  mailed  to  either  of  the  informational 
contact  persons  identified  above  no  later 
than  December  2, 1994. 

Dated:  October  24. 1994. 
Dennis  E.  Wamsley, 
USPS  Realty  Asset  Management. 

Dated:  October  26, 1994. 
Karen  R.  Adler. 

Regional  Administrator,  GSA. 

(FR  Doc.  94-27021  Filed  10-31-94:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34890;  File  No.  SR-Amex- 
94-34] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
American  Stock  Exchange,  Inc. 
Relating  to  the  Listing  of  Entities 
Resulting  From  Limited  Partnership 
Rollups 

October  25. 1994. 

Ptirsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  §  78s(b)(l),  notice  is 
bereby  given  that  on  September  6, 1994, 
the  American  Stock  Exdiange,  Inc. 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fiom  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  is  proposing  to  adopt 
Section  126  to  the  Company  Guide  to 
allow  the  Usting  of  entities  resulting 
from  lunited  partnership  rollup 
transactions  under  specified  conditions 
and  to  impose  certain  corporate 
governance  standards  on  limited 
partnerships.  The  text  of  the  proposed 
rule  follows  (italics  reflects  proposed 
additions  to  the  Rules): 


§  126  LIMITED  PARTNERSHIPS— No 
security  issued  in  a  limited  partnership 
rollup  transaction  (as  defined  by 
Section  14(h)  of  the  Exchange  Act), 
shall  be  eligible  for  listing  unless  (i)  the 
rollup  transactions  was  conducted  in 
accordance  with  procedures  designed  to 
protect  the  rights  of  limited  partners  as 
provided  in  Section  6(b)(9)  of  the 
Exchange  Act,  as  it  may  from  time  to 
time  be  amended  and  (ii)  a  broker- 
dealer  which  is  a  member  of  a  national 
securities  association  subject  to  Section 
1 5A(b)(12)  of  the  Exchange  Act 
participates  in  the  rollup  transaction. 
The  applicant  shall  further  provide  the 
Exchange  with  an  opinion  of  counsel 
that  the  rollup  transaction  was 
conducted  in  accordance  with  the 
procedures  established  by  such 
association. 

Each  limited  partnership  listed  on  the 
Exchange  shall  have  a  corporate  general 
partner  or  co-counsel  partner  which 
must  satisfy  the  independent  director 
and  audit  committee  requirements  of 
Section  121. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  December  1993,  Congress  adopted 
the  Rollup  Reform  Act  of  1993  to 
regulate  limited  partnership  rollups. 
The  Rollup  Reform  Act  amended 
Section  6  of  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act")  to  provide 
that  the  rules  of  an  exchange  must 
prohibit  the  listing  of  a  rollup  security 
unless  "the  transaction  was  conducted 
in  accordance  with  procedures  designed 
to  protect  the  rights  of  limited  partners." 
Section  6(b)(9)  of  the  Exchange  Act 
further  specifies  certain  procedures 
which  would  protect  limited  partners' 
rights. 

In  accordance  with  Section  6(b)  of  the 
Exchange  Act.  the  Exchange  is 
proposing  to  adopt  a  new  Section  126  to 
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the  Company  Guide  which  would 
conditiao  the  listing  of  securities  issued 
in  a  rollup  transaction  upon  satisfiaction 
of  the  criteria  set  forth  in  Section  6(b)(9) 
of  the  Exchange  Act.  The  new  section 
would  also  provide  that  a  broker-dealer 
which  is  a  member  of  tiie  NASO  must 
participate  in  the  rollup  transaction,  and 
that  the  issuer  should  provide  the 
Exchange  with  an  opinion  of  counsel 
confirming  that  the  rollup  was  in  fact 
conducted  in  accordance  with  NASD 
procedures.  This  will  enable  the 
Exchange  to  rely  upon  the  regulatory 
scheme  adopted  by  the  NASD  (and 
recently  approved  by  the  Commission) 
to  govern  the  UstiM  of  roUups. 
la.  addition,  the  Exchange  is 
proposing  to  amend  Section  126  to 
require  that  limited  partnerships  have  at 
least  one  corporate  general  partner,  or 
co-general  partner,  which  would  have  to 
satisfy  the  Exchange's  independent 
director  and  audit  committee 
requirements  (at  least  two  independent 
directors,  and  an  audit  committee,  a 
majority  of  whose  members  must  be 
independent  directors).  The  NASD  has 
a  similar  rule,  while  the  NYSE  has  a 
similar  policy. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the 
Exchange  Act  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  in 
particular  in  that  it  will  prevent 
fraudulent  and  manipulative  acts, 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  since  it  will  prohibit  the 
listing  of  any  securities  resulting  from 
an  imfair  rollup  transaction  and  will 
impose  enhanced  corporate  governance 
standards  for  limited  partnerships. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  Durden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act 

C.  Se!f-ReguJatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rxile  change. 

in.  Date  of  Effsctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  FederaJ  Register  or 
within  such  other  period  (^  as  the 
Commission  may  designate  up  to  90 


days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  seif-regtilatory  organization 
consents,  the  Commission  will: 

(A)  by  ordw  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW.. 
Washington.  DC  20S49.  Copies  of  such 
fiUng  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
34  and  should  be  submitted  by 
November  22. 1994. 

For  the  Conuniwioo.  by  the  Division  of 
Market  Ragulation.  pursuant  to  delegated 
authority. 
jouthaa  G.  Katx, 
Secretary. 
[FR  Doc  94-27036  Filed  10-31-94;  8:45  am] 
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SeH-Reguiatory  Organizations;  Notioe 
of  Rling  and  Immedlato  Effectivenasa 
of  ProfMsad  Rula  Change  by  National 
Aaaociatlon  of  SecurMaa  Dealers.  Inc. 
Relating  to  Fees  for  Membaf  Firms 
Employing  Statutorily  Disqualified 
Individuals 

October  26, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C  78s(b)(l).  noUce  is 
hereby  given  that  on  October  14, 1994, 
the  National  Association  of  Sectuities 
Dealers.  Inc.  (".NASD"  or  "Association") 
filed  with  the  Securities  and  Exchange 


Commissioo  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NASD.  The 
NASD  has  designated  this  proposal  as 
one  establishing  or  changing  of  fee 
under  section  19(bK3)(A)(ii)  of  the  Act. 
which  renders  the  rule  effective  upon 
the  Commission's  receipt  of  this  filing. 
However,  the  NASD  does  not  plan  to 
assess  the  fee  until  January  1,  1995.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Term  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Schedule  A.  Section  12  to  the  By-Laws 
to  require  that  the  initial  application  fee 
for  any  individual  who  is  subject  to  a 
statutory  disqualification  ("SD")  be 
assessed  at  $1,500.00.  and  at  an 
additional  $2,500.00  if  the  Association 
determines  that  the  applications  should 
be  subject  to  the  full  hearing  process. 
The  NASD  also  is  proposing  to 
redesignate  the  existing  paragraph  in 
Section  12  as  subsection  (a]  and  add  a 
new  subsection  (b)  to  require  that  all 
Tier  1  SDs  be  assessed  an  aimual  fee  of 
$1,500.00,  and  all  Tier  2  SDs  be 
assessed  an  annual  fee  of  $1,000.00. 
Proposed  new  langiiage  is  in  italics; 
proposed  deletions  are  in  brackets. 

Schedules  to  the  By-Laws 

Schedule  A 


Sec.  12.  Application  and  Annual  Fees 
for  Member  Firms  with  Statutorily 
Disqualified  Individuals 

(a)  Any  member  firm  seeking  to 
employ  or  continuing  to  employ  as  an 
associated  person  any  individual  who  is 
subject  to  a  disqualification  from 
association  with  a  member  as  set  forth 
in  Article  n.  Section  4  of  the 
Association's  By-Laws  shall,  upon  the 
filing  of  an  application  pursuant  to 
Article  II.  Section  3,  paragraph  (d)  of  the 
Association's  By-Laws,  pay  to  the 
Association  a  fee  of  {$1,000.00] 
$1,500.00.  Any  member  firm  whose 
application  filed  pursuant  to  Article  U. 
Section  3,  paragraph  (d)  of  the 
Association's  By-Laws  results  in  a  full 
hearing  for  eligibility  in  the  Association 
pursuant  to  Article  VII,  Section  2  of  the 
NASD's  Code  of  Procedure,  shall  pay  to 
the  Association  an  additional  fee  of 
$2,500.00. 

(b)  Any  member  firm  continuing  to 
employ  as  an  associated  person  any 
individual  subject  to  disqualification 
from  association  with  a  member  as  set 
forth  in  Article  II,  Section  4  of  the 


Association 's  By-Laws  shall  pay 
annually  to  the  Association  a  fee  of 
$1,500.00  when  such  person  or 
individual  is  classified  as  a  Tier  1 
statutorily  disqualified  individual,  and  a 
fee  ofSl.OOOJX)  when  such  person  or 
individual  is  classified  as  a  Tier  2 
statutorily  disqualified  individual. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  Cor.  the  Proposed  Rule 
Change 

In  its  fifing  with  the  Commission,  the 
NASD  included  statements  ccHtceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  disciissed  any 
commeBts  it  received  on  the  i»oposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prei>ared  summaries,  set  forth  in 
S«:tk)os  (A),  (B).  and  (C)  below,  (rf  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statntory  Basis  for.  the  Proposed 
Rule  Change 

Rule  19h-l  under  the  Exchange  Act ' 
requires  a  member  to  supervise  any  SD 
employed  by  that  member  if  the  SD  is 
statutorily  disqualified  because  of 
serious  securities  laws  violations  but 
has  been  granted  new  employment  in 
the  securities  industry  following  a 
membership  continuance  proceeding. 
Pursuant  to  Article  VI  of  the  By-Laws  of 
the  Association,  NASD  members  must 
file  an  application  for  relief  from 
disqualification  pursuant  to  Article  Q. 
Section  3,  paragraph  (d)  of  the 
Association's  By-Laws  and  must  pay  an 
application  fee  purauant  to  Section  12, 
Schedule  A  of  the  By-Laws  if  they  seek 
to  employ  or  continue  to  employ  as  an 
Associated  p^son  any  SD.  The  current 
fee  imposed  under  Section  12  is 
$1,000.00.  Some  apphcations  require 
the  full  Natifmal  siusiness  Conduct 
Committee  ("NBCC")  hearing  process 
pursuant  to  Article  VII.  Section  2  of  the 
NASD's  Code  of  Procedure. 

The  NASD  classifies  SDs  that  are 
admitted  or  re-admitted  to  registered 
status  with  a  member  firm  as  Tier  1, 
Tier  2  or  Tier  3  based  upon  regulatory 
priority.  Tier  1  consists  of:  (i)  SDs 
statutorily  disqualified  pursuant  to  the 
statutory  disqualification  provisi<ms  in 
eff'ect  before  the  Securities  Acts 
Amendments  of  1990  (generally 
securities-law  and/or  commodities-law 
violations);  and  (ii)  those  persons 
designated  pursuant  to  the  Secinities 


'  17  CFR  240.  19h-l  (1993) 


Ads  Amendments  of  1990  whose 
ofienses  are  such  that  an  annual  review 
of  their  activities  is  warranted.  Tier  1 
SDs  usually  are  subject  to  strict 
supervision  by  the  member  and  possible 
limitations  upon  their  activities. 

Tier  2  generally  consists  of  SDs 
statutorily  disqualified  pursuant  to  the 
Securities  Acts  Amendments  of  1990 
whose  offenses  typically  are  not  related 
to  securities-law  or  conimodities-law 
violations  and  do  not  warrant  the  level 
of  supervision  required  of  Tier  1 
individuals. 

Tier  3  consists  of  those  SDs  who  are 
permitted  to  enter  or  re-enter  the 
securities  industry  without  any 
limitations  imposed  upon  their 
activities  or  any  special  supervisory 
requirements  placed  upon  the  firms  that 
employ  these  SDs. 

Earlier  this  year,  the  NASD  conducted 
an  analysis  of  the  work  efi'ort  and  costs 
associated  with  the  processing  and 
review  of  SD  appHcaticms.  The  NASD 
determined  that,  on  average,  it  incurs 
costs  of  approximately  $1,600.00  per 
application  if  an  application  does  not  go 
to  the  full  hearing  process  and  costs  of 
approximately  $3,900.00  per  application 
if  an  applicaticm  requires  the  full 
hearing  process.  Accordingly,  the  NASD 
is  proposing  to  amend  Sectiaa  12  to 
Schedule  A  of  the  By-Laws  to  reqtiire 
that  the  initial  SD  applicaticm  fee  be 
assessed  at  $1,500.00  and  that  an 
additional  $2,500.00  be  assessed  when 
the  Association  determines  that  the 
application  should  be  subject  to  the  fuU 
hearing  process. 

The  NASD's  analysis  also  covered  the 
additional  oversight  and  examination 
costs  that  the  NASD  incurs  with  respect 
to  SDs  that  member  firms  continue  to 
employ.  The  NASD  has  determined  that 
Tier  1  SDs,  who  are  subject  to  an  aniwin) 
examination,  inciu'  average  annual 
oversight  costs  of  approximately 
$1,525.00  per  person.  The  NASD  has 
further  determined  that  Tier  2  SDs.  who 
are  subject  to  at  least  one  examination 
of  their  main  or  brimch  office  within  the 
first  24  months  of  employment,  inciur 
average  annual  oversight  costs  of 
approximately  $1,000.00.  Accordingly, 
the  NASD  is  proposing  to  amend 
Section  12  to  Schedule  A  of  the  By- 
Laws  to  reclassify  the  existing  paragraph 
in  Section  12  as  subsection  (a),  and  to 
add  a  new  subsection  (b)  to  require  that 
all  Tier  1  SDs  be  assessed  an  annual  fee 
of  $1 ,500.00.  and  all  Tier  2  SDs  be 
assessed  an  annual  fee  of  $1,000.00.  Tier 
3  SDs  will  not  be  charged  a  fee  because 
no  additional  burden  is  imposed  upon 
the  NASD  with  respect  to  their 
continuing  employment. 

The  NA!SD  believes  that  the  proposed 
rule  change  is  consistent  with  the 


provisions  of  Section  15A(b)(5)  of  the 
Act, 2  which  require  that  the  rules  of  the 
Association  provide  for  the  equitable 
allocation  of  reasoiuble  dues,  fees  and 
other  charges  among  members  in  that 
the  proposed  rule  change  equitably 
allocates  among  member  firms  the  costs 
incurred  by  the  NASD  for  its  oversight 
of  the  initial  and  continuing 
emplojrment  of  SDs. 

(B)  Self-Regulatory  OrganizcOion's 

Statemertt  on  Burden  on 

Competition 
The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  (he  Act,  as  amended. 

(C)  Self-Regulatory  Orgfxnization's 

Statement  on  Comments  on  the 
Proposed  Rule  Change  Received 
from  Members.  Participants,  or 
Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfSectiveness  of  tte 
Proposed  Rule  Change  and  Timing  far 
Commission  ActiBB 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3KA)(ii)  of  the  Act  and  Section  (e) 
of  Rule  19b-4  promulgated  thereunder 
in  that  it  constitutes  a  due,  fee  or  other 
chai^ge.  However,  the  NASD  has 
determined  not  to  implement  the  rule 
change  until  January  1, 1995. 

At  any  time  within  60  days  of  the 
filing  of  a  rule  change  piusuant  to 
Section  19(bK3)(A)  of  the  Act,  the 
CcMnmission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherv«se  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  SelJcitatioB  of  ComaMnts 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
shouM  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington,  IX  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit)m  the 


2 15  U.S.C  7SO-3. 
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public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  he 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  November  22, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(aMl2). 

Jonathan  G.  Kalz, 

Secretary. 

|FR  Doc.  94-27042  Filed  10-31-M:  8:45  am) 

BIUMO  COOC  Wie-OI-M 

[Releese  No.  34-34889;  File  No.  SR-#(YSE- 
94-35] 

Self- Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  Yorfc  Stock  Exchange,  Inc. 
Relating  to  Rollup  Transactions 

October  25.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  S  78s(b)(l).  notice  is 
hereby  given  that  on  October  6. 1994. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  with  the 
Securities  and  Elxchango  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  U 
and  III  below,  wiiich  Items  have  tieen 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt 
listing  standards  for  securities  issued  in 
limited  peutnership  rollup  transactions. 
The  proposal  responds  to  the 
requirements  of  the  Limited  Partnership 
Rollup  Reform  Act  of  1993  ("Reform 
Act").  The  rule  will  become  effective  on 
December  17,  1994,  the  date  on  which 
the  Reform  Act  takes  effect.  The  text  of 
the  proposed  rule  follows  (italics 
reflects  proposed  additions  to  the  rules; 
deletions  are  in  [brockets]): 
105.00    Limited  Partnerships  Rollups 
The  Exchange  will  not  list  a  security 
issued  in  a  limited  partnership  rollup 
transaction,  as  that  term  is  defined  in 
paragraphs  (4)  and  (5)  of  section  14(h) 
of  the  Securities  Exchangfi  Act  of  1 934. 
unless  such  transaction  was  conducted 
in  accordance  with  procedures  designed 
to  protect  the  rights  of  limited  partners. 
The  Exchange  will  consider  a  rollup 


transaction  to  have  been  conducted  in 
accordance  with  such  procedures  only 
if:  (a)  a  broker-dealer  registered  with  the 
Securities  and  Exchange  Commission 
participates  in  the  transaction;  and  (b) 
the  Exchange  receives  a  written  opinion 
of  outside  counsel  stating  that  such 
broker-dealer's  participation  in  the 
roUup  transaction  was  conducted  in 
compliance  with  rules  of  a  national 
securities  association  designed  to 
protect  the  rights  of  limited  partners,  as 
specified  in  the  Limited  Partnership 
Rollup  Reform  Act  of  1993. 

( 1 05 . 00)     106.00  Miscellaneous  Matters 

*  *        «        *        • 

[105.01]     106.01  Stock  Symbol 
Allocation 

•  •        •        •        « 

[105.02]     106.02  Specialist  Allocation 

[105.03]     106.0J  Original  Listing 
Ceremonies 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  piu'pose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prep>ared  sununaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Reform  Act  requires  that  a 
national  securities  exchange  adopt  rules 
prohibiting  "the  listing  of  any  security 
issued  in  a  limited  partnership  rollup 
transporation  *  *   *  unless  such 
tranaction  was  conducted  in  accordance 
with  procedures  designed  to  protect  the 
rights  of  limited  partners  •   •   *." '  The 
purpose  of  the  proposed  rule  change  is 
to  comply  with  the  requirements  of  the 
Reform  Act. 

The  Reform  Act  contains  three  related 
requirements  regarding  SRO  rollup 
rules:  the  exchange  Usting  standaid 
discussed  above;  a  similar  requirement 
for  national  securities  associations 
regiuding  the  authorization  of 


quotations  in  rollup  securities  on  an 
automated  interdealer  quotation  system; 
and  a  requirement  that  national 
securities  associations  adopt  rules 
prohibiting  its  members  from 
participating  in  a  limited  partnership 
rollup  transaction  unless  the  transaction 
is  conducted  in  accordance  with 
procedures  designed  to  protect  the 
rights  of  limited  partners. 

As  a  result  of  tnese  requirements,  a 
broker-dealer  that  participates  in  a 
rollup  transaction  will  be  subject  to 
national  securities  association  rules 
governing  its  participation  in  the 
transaction.'  Those  rules  will  contain 
the  same  substantive  requirements  that 
the  Reform  Act  requires  exchanges  to 
impose  before  listing  a  rollup  security. 
Accordingly,  if  a  broker-dealer 
participates  in  a  rollup  transaction,  the 
rules  governing  a  broker-dealer's 
participation  in  the  transaction  will 
ensure  that  the  transaction  is  conducted 
in  a  maimer  consistent  with  the 
requirements  of  the  Reform  Act. 

The  proposed  rule  provides  that  the 
Exchange  will  list  a  rollup  transaction 
only  if  a  broker-dealer  participates  in 
the  transaction.  Such  participation  will 
result  in  the  triggering  of  the  national 
securities  association  rollup  rules 
governing  rollup  transactions.  The 
proposed  rule  will  also  require  that  the 
Exchange  receive  a  written  opinion  of 
outside  counsel  stating  that  the  broker- 
dealer  conducted  its  participation  in  the 
rollup  transaction  in  compliance  with 
the  applicable  rules.  Thus,  the  Exchange 
will  not  list  seciulties  issued  in  rollup 
transactions  unless  investors  are 
provided  with  the  substantive 
protections  required  by  the  Reform  Act. 

2.  Statutory  Basis 

The  basis  under  the  1934  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an  exchange 
have  rules  that  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  approriate  in  furtherance  of 
the  purposes  of  the  Act. 


'  Sae  Ssclion  303(b)  of  the  Raform  Ad  (which 
•1*0  spacifW*  the  inaniMr  In  which  the  right*  of 
limitod  pwtnars  ar*  to  ba  proiacled). 


*  With  limited  exception*  not  relevant  here. 
Section  lS(bH8)  of  the  Act  requires  that  all  hroker- 
dealert  be  mcmbert  of  a  national  securitiea 
aasociation. 


C.  Self-Reguiatory  Org/anization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Partic^paats  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  oa  the 
proposed  rule  change. 

in.  Date  of  Effect!  veneae  of  the 
Proposed  Ruse  fJiaiige  and  Tiuiiiig  rer 
Connntssion  Action 

Wtthin  35  days  of  the  publication  of 
this  notice  in  the  Federat  Registra-  or 
within  such  ctfhw  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  dale  if  it  finds  such  longer 
period  to  be  appropriate  and  publi^ies 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization- 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
aigtunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington.  D.C.  20549.  Copies  of  the 
submissioii,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conuBBoicaticHis  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  l>e  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W.. 
Washington.  U.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  prinapel 
office  of  the  NYSE.  All  sufaraissions 
should  refer  to  File  No.  SR-NYSE-«4- 
35  and  should  be  submitted  by 
November  22. 1994. 

For  the  Commission,  by  the  Division  of 
Marlcst  RsgyJatioa.  pursoant  to  delegated 
authority. 
Jonathan  G.  Katz. 
Secmtaiy. 
[FR  Doc.  M-27e37FilMl  10-^1-94;  8:45  hk] 
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[Release  Na  34-34888;  iMtantattenal  Series 
Reieese  No.  735:  File  Na  SR-PHLX-04-471 

Self-Ragutatory  Organizations;  Order 
Granting  Accetaratad  Approval  of 
Proposed  Rule  Change  by  the 
PtilladelpMa  Stock  Exchange,  Inc., 
Relattng  to  Amendment  to  Foreign 
Currency  OpHon  Trading  Hours 

October  26, 1904. 

Pursuant  to  section  19(bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,' 
on  September  22. 1994.  the  Philadelphia 
Stock  Exchange,  fac  ("PHLX"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  at 
"Commission'^  a  proposed  rule  change 
to  amend  PHLX  Rule  101,  "Hours  of 
Business,**  to  provide  that  foreign 
currency  option  ("FCO")  trading  will  be 
conducted  between  2:30  a.m.  E^em 
Time  ("ET")  and  2:30  p.m.  ET  each 
business  day. 

Notice  of  the  proposal  appeared  in  the 
Federal  RegMar  in  Seciuities  Exchange 
Act  Release  No.  34798  (October  6. 
1994).  59  FR  51649  (Oct(^)er  12. 1994). 
No  comments  were  received  on  the 
proposal 

Cuxiently.  PHLX  Rule  101  provides 
that  the  FOO  trading  session  will  be 
conducted  between  1:30  a.m.  ET  and 
2:30  p.m.  ET  each  business  (^.  The 
PHLX  proposes  to  amend  P(fiJC  Rule 
101  to  move  the  opening  of  FCO  trading 
from  1:30  a.m.  ET  to  2:30  ajn.  ET  ftv  all 
PHLX-Usted  FCOs  except  the  Canadian 
dollar,  which  will  continue  to 
commenoe  trading  at  7:00  ajn.  ET  each 
business  day. 

According  to  the  PHLX,  the 
Exchange's  FCO  trading  Iraurs  for  the 
last  nine  months  have  commenced  at 
1 :30  a.m.  ET  each  Monday  through 
Friday  and  terminated  at  2:30  p.m.  ET 
on  the  afternoon  of  each  trading  day. 
During  that  time.  less  than  one  percent 
of  the  PHLX's  FCO  volume  was 
generated  during  the  1:30  a.m.  ET  to 
2:30  a.m.  ET  time  period.  Upon  the 
recommendation  of  the  Exchange's  FOO 
Committee,  a  standing  committee  of  the 
Board  of  Governors  ("Board"),  the  Board 
approved  the  proposed  adjustment  in 
trading  hours  to  change  the 
commencement  of  FCO  trading  from 
1:30  a-m.  ET  to  2:30  a.m.  ET.  The 
proposal  is  designed  to  ease  the  staffing 
burden  on  current  registered  FCO 
specialist  uinits  as  well  as  floor 
brokerage  imits  and  registoed  cation 
trader  firms.  The  PHLX  proposes  to 
implement  the  adjusted  2:30  ajn.  ET 
commencement  of  FCO  trading  on 
October  31, 1994.  to  coordinate  with  the 


resumption  of  Eastern  Stuidard  time,  as 
October  30, 1994,  will  mark  the  end  of 
Eastern  Dayli^t  savings  time. 

The  PHLX  beheves  that  the  proposed 
rule  change  is  consistent  with  Section  6 
of  the  Act,  in  general,  and,  in  particular, 
with  Section  6i(b)(5),  in  that  it  is 
desi^ied  to  further  promote  the 
mechanism  of  a  free  and  open  market 
and  to  protect  investors  and  the  public 
interest. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  Aereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  ^  in  that 
it  is  designed  to  foster  jtist  and  equitable 
principles  of  trade  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
The  PHLX  has  stated  that  over  the  last 
nine  months  less  than  one  percent  of  the 
PHLX's  FOO  trading  volume  occurred 
during  the  1:30  a.m.  ET  to  2:30  a.m  ET 
time  period.  Accordingly,  the 
Commission  believes  that  the  prt^x>sal 
to  begin  FCO  trading  at  2:30  a.m.  ET. 
rather  than  at  1:30  a.m.  ET,  will  not 
have  a  material  impact  on  market 
participants.  At  the  same  time,  the 
proposal  will  help  to  reduce  the 
operational  burdens  on  the  ciurent 
registered  FCO  specialist  units  as  weU 
as  floor  brokerage  units  and  registered 
option  trader  firms.  In  addition,  the 
Exchange  vnll  be  open  for  trading  FCOs 
(other  than  Canadimi  dollar  FCOs)  from 
2:30  ajn.  ET  to  Z:3Q  p.m.  ET,  so  that 
investors  will  have  the  ability  to  access 
the  Exchange's  FCO  market  Moreover, 
the  Commission  notes  that  the  Exchange 
has  issued  a  notice  to  its  membership 
advising  them  of  the  proposed  rule 
change,  and  will  issue  another  notice  to 
its  members  i^Km  approval  of  the 
proposal,  thereby  avoiding  any  possible 
investor  confusion. 

The  Commission  fmds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  the  proposal  will  allow  the 
PHLX  to  implement  the  proposal  on  the 
morning  of  Octob«  31. 1994,  to 
coordinate  with  the  resumption  of 
Eastern  Standard  time.  In  addition, 
accelerating  approval  of  the  proposal 
will  permit  the  Exchange  to  ease  the 
operational  burdens  associated  w^th  the 
low  FCO  trading  activity  that  occurs 
between  1:30  a.m.  ET  and  2:30  a.ni.  ET. 
Based  on  the  foregoing,  the  Commission 
believes  that  it  is  consistent  with 


>  IS  U.S.C  78*(bKt)  (1988). 
*  17  CFR  240.19b-4  (1993). 


'  15  O.S.C  78fl[bK5)  (1988). 
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Section  6(b)(5)  of  the  Act  to  approve  the 
propoeal  on  an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (File  Na  SR- 
PHLX-94-47)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autlwrlty.* 
lonatfaan  G.  Katz, 
Secretary. 

|FR  Doc.  »4-27043  Filed  10-31-M:  S:45  am) 
MuaM  ooos  Mia-*1-M 


[Halaeaa  No.  34-34683:  File  No.  SR-Ptilx- 
92-(M] 

Self-Regulatory  Organizations; 
Philadelphia  Stock  Exchar>g«,  Inc.; 
Order  Granting  Approval  to  Proposed 
Rule  Change  Prohit>ltlng  Trading  the 
Quote  Spread  on  PACE 

October  23.  1994. 

On  April  10, 1992,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
prohibit  the  use  of  the  Phlx  Automated 
Communication  and  Execution  System 
("PACE")  volume  execution  guarantees 
with  offsetting  orders  in  low-volatility, 
high  volume  stocks  in  order  to  "trade 
the  quote  spread."  On  April  14. 1994, 
and  June  6,  1994,  the  Phlx  submitted 
Amendment  Nos.  1  and  2,  respectively.' 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  Securities  Exchange  Act  Release  No. 
34259  (June  27, 1994),  59  PR  34000  (July 
1, 1994).  No  comments  were  received  on 
theproposal. 

Tne  proposed  rule  change  adopts 
Commentary  .18  to  Phlx  Rule  229,* 
which  details  the  execution  guarantees 
due  a  PACE  order.  Commentary  .18 
generally  prohibits  members  from 
engaging  in  any  established  pattern  of 
trading  via  PACE  to  generate  short-term 


« IS  use.  78«(b)(2)(t9a8). 

•  17  CFR  200,9O-3U)(t2)  (1993). 

•  IS  U.S.C  §78^X1)  (isaa). 

<17CFR240.19b-4(1991). 

>  See  lettan  from  Gersld  D.  O'Connell.  Vice 
PrMidanl.  M«rk«t  SurvcilUnca.  Phbi.  to  Sharon 
Lawton.  AmUUdI  Duactor.  Conuniuion.  dated 
April  14.  1994.  and  |un«  1.  1994.  In  Amendmant 
No.  1  tha  Phlx  amandad  tha  language  of  iha  rule 
to  clarify  that  t>)r<«a  occurrancas  of  trading  tha  quote 
spread  within  one  ix>nth  rnay  constitute  a  violation 
of  tha  rule.  In  Aman.imar.t  So.  2  tha  Phbt  (a) 
clarified  that  tha  three  occurrence*  are  maant  to  be 
In  the  same  stock,  and  (b)  changed  the  word  "nwy" 
to  "will"  constitute  a  violation. 

•  See  Philadelphia  Slock  Exchange  Rule*.  Rule 
229. 


trading  profits  by  exploiting  PACE 
volume  execution  guarantees. 

PACE  is  the  Exchange's  automated 
order  routing,  delivery  and  execution 
system  for  equity  securities.  Pursuant  to 
Phlx  Rule  229,  customer  orders  entered 
through  PACE  are  entitled  to  certain 
execution  guarantees.  For  example, 
limit  orders  for  less  than  600  shares 
become  due  an  execution  once  an 
accumulative  volume  of  1,000  shares  of 
that  security  prints  at  the  limit  price  or 
better  on  the  New  York  Stock  Exchange 
("primary  market  guarantee").* 

As  used  in  the  proposed  rule  change, 
unjustly  exploiting  the  PACE  volume 
execution  guarantees  by  trading  the 
quote  spread  refers  to  the  practice  of 
placing  an  order  to  buy  at  the  primary 
market's  bid  price  and  simultaneously 
or  shortly  thereafter  placing  an  order  to 
sell  for  a  related  account  at  the  primary 
market's  offer  price,  or  vice  versa.  This 
creates  the  expectation  that  each  of  the 
orders  will  be  elected  at  their  respective 
limit  prices  when  the  required  volume 
trades  on  the  primary  market.  When 
both  orders  are  filled  due  to  volume 
guarantees,  a  profit  is  locked-in,  equal  to 
the  amount  of  shares  multiplied  by  the 
quote  spread  less  commissions.  This 
profit  can  be  made  within  minutes  after 
the  orders  are  placed  and  without  any 
quote  change  in  the  stock.  This  practice 
usually  is  most  successfully  undertaken 
with  respect  to  low-volatility,  high- 
volume  stocks,  because  the  bid-ask 
spread  for  these  stocks  is  often  narrow 
and  static. 

For  the  reasons  described  below,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange,  and  in  particular 
Section  6(b).«  Specifically,  the 
Commission  believes  the  proposal  is 
consistent  with  the  Section  6(b)(5) 
requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  in  that  it  prevents  the 
misuse  of  the  Exchange's  execution 
guarantees  available  through  PACE.' 

The  Commission  believes  the  use  of 
the  PACE  system  as  proscribed  in  the 


•  See  Phlx  Rule  229.  Supplementary  Material 
.10(a). 

•15U.S.CS7B{(b)(19e8). 

'  See  generally  Securities  Exchange  Act  Release 
No.  3367S.  59  FR  10192  (March  3.  1994).  in  which 
the  Commission  approved  a  NYSE  proposed  rule 
change  prohibiting  certain  abusive  uses  of  that 
Exchange's  odd-lot  order  execution  system.  The 
prohibited  uses  were  not  consistent  with  the 
traditional  odd-lot  investing  practices  of  smaller 
investors  for  which  the  odd-lot  order  execution 
system  was  developed. 


proposal  is  inappi^priate  and 
inconsistent  with  PACE'S  functioning  as 
a  small  order  execution  system. 
Automated  order  routing  and  execution 
systems  were  described  in  general  in  the 
Report  of  the  October  1987  Market 
Break.*  The  Report  stated  that  these 
systems  provide  the  primary  means  of 
executing  the  vast  majority  of  small- 
sized  trades  both  for  listed  and  OTC 
stocks,  and  that,  with  the  exception.of 
program  trades,  most  of  these  trades  are 
for  retail  customers.  According  to  the 
Report,  small  order  routing  and 
execution  systems  are  designed  to 
receive  smaller  sized  orders 
electronically  from  broker-dealers  and 
route  them  to  the  appropriate  stock 
exchange  floor  for  automatic  execution 
or  for  manual  handling  by  the  specialist. 
The  Exchange's  PACE  system  is  one  of 
these  systems.  The  Commission 
believes,  therefore,  that  PACE  was 
intended  to  facilitate  execution  of  small 
orders,  and  not  to  fv.rce  Phlx  specialists 
to  trade  at  the  inside  primary  market 
quote  with  traders  trying  to  get  the 
advantage  of  the  spread  without  .taking 
any  risk. 

The  Commission  also  believes  that 
trading  the  quote  spread  as  proscribed 
in  the  proposal  potentially  can  result  in 
misleading  market  information  with 
respect  to  the  level  of  bona  fide 
investment  interest  in  the  subject  stocks. 
Using  PACE  to  trade  the  quote  spread 
could  potentially  disadvantage  other 
market  participants  by  ultimately 
reducing  Uquidity.  Moreover,  this  type 
of  trading  is  unfair  to  the  PACE 
specialists,  who  are  not  obligated  to 
trade  at  the  same  prices  as  the  primary 
market,  but  who  have  agreed  that  for 
small,  retail  orders,  they  will  provide 
primary  market  price  guarantees. 

The  Commission  further  believes  the 
Exchange  has  adequately  identified  in 
the  proposal  the  violative  trading 
activity  and  what  constitutes  an 
established  pattern  of  violative  trading. 
The  proposal  makes  clear  that  three 
occurrences  of  proscribed  trading  in  the 
same  security  within  a  one-month 
period  constitute  an  established  pattern 
in  violation  of  Rule  229.  Because  the 
rule  excludes  from  its  coverage  random 
or  inadvertent  violations,  the 
Commission  believes  that  the  Phlx  has 
reasonably  tailored  and  defined  its 
prohibition. 

It  is  therefore  ordered,  piorsuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
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■Division  of  Market  Regulation  of  the  Securities 
and  Exchange  Commission,  Report  of  the  October 
1987  Market  Break  (February  198S)  iReporf). 

•  IS  U.S.C  S  78*(b)(2)  (1988). 


proposed  rule  change  (SR-Phlx-92-09) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  >«» 

Jonathan  G.  Katz, 

Secretory. 

(FR  Doc.  94-27036  Filed  10-31-94;  8:45  am] 
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[Release  No.  34-34886;  File  No.  SR-SCCP- 
94-06] 

Self-Regulatory  Organlzationa;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Rling  of  Propoaed  Rule 
Change  Modifying  SCCP  Rule  2, 
Section  1  to  Require  Execution  of  a 
Particlpanf  a  Agreement  by 
Participants 

October  24, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  notice  is  hereby  given  that  on 
October  3, 1994.  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  TQ  below,  which  Items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  soUcit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

1.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

SCCP  proposes  to  modify  SCCP  Rule 

2,  Section  1  to  require  each  participant 
to  sign  a  Participant's  Agreement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  SCCP  has  prepared 
summaries  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  proposed  rule  change  will  amend 
SCCP  Rule  2,  Section  1  with  respect  to 


»»17  CFR  200.3O-3(a)(12)  (1991). 
•  IS  U.S.C  S  78*(b)(l)  (1968). 


participants'  obligations  to  SCCP.  The 
proposed  nde  change  will  add  language 
requiring  each  participant  to  execute  a 
Participant's  Agreement  and  language 
stating  that  SCCP's  by-laws,  rules,  and 
procedures  shall  supersede  any 
conflicting  provision  of  the  Participant's 
Agreement.  The  proposed  rule  change 
also  will  delete  language  requiring 
participants  to  execute  and  deliver  a 
written  instnmient  specifying  their 
adherence  to  certain  obligations  set 
forth  in  SCCP  Rule  2.  This  second 
written  agreement  will  be  imnecessary 
because  once  a  participant  signs  a 
Participant's  Agreement,  the  participant 
has  agreed  to  abide  by  all  of  the  rules 
and  obligations  of  SCCP,  including 
those  set  forth  in  SCCP  Rule  2. 
Accordingly,  all  provisions  of  Rule  '2 
will  be  directly  enforceable  against 
participants. 

The  proposed  rule  change  will  codify 
SCCP's  existing  but  unwritten  policy 
and  practice  of  requiring  all  participants 
to  execute  a  Participant's  Agreement. 
The  proposed  rule  change  is  consistent 
with  Section  17A  of  the  Act  and 
particularly  with  Section  17A(b)(3)  (A) 
and  (F)  in  that  the  propo^d  rule  change 
is  designed  to  assure  the  safeguarding  of 
securities  and  funds  which  are  in  the 
custody  or  control  of  the  clearing 
agency. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  an 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change.    - 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  SCCP  consents,  the 
Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-94-05  and 
should  be  submitted  by  November  22, 
1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  del^ated 
authority.^ 

Jonathan  G.  Katz, 

Secretary: 

(FR  Doc.  94-27039  Filed  10-31-94;  8:45  amj 
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pielease  No.  34-34891;  File  No.  SR-PSE- 
94-19] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc., 
Relating  to  the  Expansion  of  the 
Exchange's  Firm  Quote  Rule  to  20 
Contracts 

October  25. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder .2 
on  June  20, 1994,  the  Pacific  Stock 
Exchange,  hic.  ("PSE"  or  "Exchange  ") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  a  proposed  rule  change 
to  amend  PSE  Rule  6.86.  "Trading 
Crowd  Firm  Disseminated  Market 
Quotes."  to  increase  from  10  to  20 
contracts  the  minimum  size  of  all  non- 
broker/dealer  customer  option  orders 
that  are  guaranteed  for  execution  at  the 
bid/offer  displayed  as  the  disseminated 


»  17  CFR  200.3O-3(aKl2)  (1994). 
>  15  U.S.C788(bKl  1(1988). 
-  17  CFR  240.19b-4  (1993). 
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market  quote  at  the  time  the  order  is 
announced  or  displayed  at  the  opdon's 
trading  post. 

The  proposal  was  published  for 
conunent  in  the  Federal  Register  in 
Seciirities  Exchange  Act  Release  No. 
34571  (Augxist  22,  1994).  59  FR  44446 
(August  29. 1994).  No  comments  were 
received  on  the  proposal. 

Currently.  PSE  Rule  6.86  requires 
each  trading  crowd  on  the  PSE  to 
provide  a  depth  of  10  option  contracts 
for  all  non-broker/dealer  customer 
orders  at  the  bid/offer  displajred  as  the 
disseminated  market  quote  at  the  time 
the  order  is  announced  or  displayed  at 
the  option's  trading  post.  The  PSE 
proposes  to  amend  PSE  Rule  6.86  to 
increase  the  minimum  size  guarantee  for 
non-broker/dealer  options  orders  h-om 
10  to  20  contracts.  In  addition,  the  PSE 
profKMes  to  make  conforming 
amendmunu  to  PSE  Rule  6.86(d)  and  to 
Conunentaries  .01,  .02,  and  .03.* 

The  PSE  states  that  the  proposal  is  a 
response  to  competitive  market 
conditions  and  is  designed  to  enhance 
the  PSE's  competitive  position  in  the 
securities  industry.  The  Exchange 
believes  that  the  proposal  will  result  in 
improved  market  quality  and  market 
maker  performance.  In  addition,  the  PSE 
believes  that  the  proposal  will  ensure 
greater  depth  of  markets  at  the  Exchange 
and  will  result  in  better  executions  of 
customers  orders  to  buy  or  sell  20 
contracts  or  less.  According  to  the  PSE. 
the  proposal  will  also  encourage 
Exchange  market  makers  to  be  more 
competitive  in  making  markets,  and 


>CurT«n(ly.  PSE  Rul«  ft  a«4d)  providet  lh«t  th« 
order  book  ofncial  *h4ll  dlocal*  tmong  tb«  markat 
makan  praaani  at  tha  trading  poal  tha  balanca  o( 
contract*  nacaaaary  to  provida  an  axaculion  on  10 
contract!  If  tha  ratponsa  of  mambar*  at  a  trading 
poat  it  iniufflciant  to  provida  a  depth  of  10 
contracts.  Tba  Exchange  propcaaa  to  amend 
paragraph  (d)  to  raplaM  the  term  "tan"  with 
"t«*anty."  In  addition,  the  PSE  propoaaa  to  replace 
tha  term  "ten"  with  "tvirenty"  in  Comroentariea  .01. 
.02,  and  .03.  Commenury  .01  itataa  that  if  tha  bid 
or  offer  being  displayad  a«  a  dlaaaminatad  markat 
quota  i«  on  behalf  of  an  order  rapraaentad  by  a  floor 
broker  or  tha  order  book  official,  and  ia  for  leea  than 
10  contract*,  tha  trading  crowd  i*  obligated  to  buy 
or  *ell  the  balance  of  the  contract*  neceisary  to 
provide  •  depth  of  10  contract*  at  tba  diaaaminatad 
bid  or  offering  price.  Commentary  .02  providea  that 
a  (loor  broker'*  hilura  to  remove  a  bid  or  offer  from 
tba  loeen  after  the  bid  or  offer  ha*  been  Tilled  or 
cancalled  may  result  in  the  floor  broker  being  held 
raaponaibia  for  providing  a  depth  of  10  contracta 
upon  being  praaant  or  returning  to  tha  trading 
cn>wd.  and/or  being  aubjact  to  di*ciplinary  action 
by  tha  Exchange.  Commentary  02  aI*o  providea 
that  a  markat  maker  or  floor  broker  who  ha*  cauaed 
a  bid  or  offer  to  be  di**e  mine  tad,  but  who  leevea 
tha  trading  poat  without  removing  tha  bid  or  offer, 
may  be  held  reaponaible  for  providing  a  depth  of 
10  contract*  upon  returning  to  the  trading  crowd, 
and/or  being  *ubtect  to  di*cipltnary  action  by  tha 
Exchange.  Commentary  .03  itates  that  markat  maiar 
order*  for  leaa  than  10  contracu  that  are  repraaantad 
•I  a  trading  poat  by  a  floor  broker  ihall  dm  ba 
di««emintied. 


thereby  will  tscilitate  transactions  In 
securities  and  improve  the  quality  of  the 
PSE's  options  markets.  Moreover,  the 
Exchange  believes  that  by  attracting 
greater  customer  order  flow  to  the 
Exchange,  the  proposed  rule  change 
should  enhance  market  depth  and 
liquidity  and  result  in  tighter  options 
pricing  spreads. 

Based  on  the  combined  capital  of  the 
members  of  each  trading  crowd,  the  PSE 
believes  that  its  market  maker  system 
can  provide  sufficient  liquidity  to  meet 
the  needs  resulting  from  this  rule 
change.  The  Exchange  does  not  believe 
that  the  proposal  wiU  require  its  market 
makers  to  assume  undue  risks.  The  PSE 
is  able  currently  to  provide  a  guarantee 
for  customer  orders  of  10  contracts  or 
less  in  all  options  series,  including  long- 
term  options  ("LEAPs").  and  the 
Exchange  believes  that  it  has  the 
capacity  to  expand  that  guarantee  to  20  . 
contracts  in  all  series,  including  LEAPs. 
Previously,  the  Exchange  has  evaluated 
the  operation  of  current  PSE  Rule  6.86 
and  has  concluded  that  the  program  has 
resulted  in  better  executions  for 
customer  orders  and  an  improvement  in 
the  quahty  of  the  PSE's  options  markets 
and  market  maker  performance.* 

Finally,  the  Exchange  believes  that  it 
has  adequate  systems  capacity  that 
would  be  necessary  if  the  Commission 
approves  the  proposed  rule  change,  and, 
further,  that  the  proposal  will  have  no 
negative  impact  on  the  Exchange's 
Pacific  Options  Exchange  Trading 
System  ( "POETS"). 

The  PSE  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  with  Section  6(b)(5),  in 

!>articular,  in  that  it  is  designed  to 
acilitate  transactions  in  securities  and 
to  promote  just  and  equitable  principles 
of  trade. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  Section 
6(b)(S),  in  that  it  is  designed  to  facihute 
transactions  in  securities  and  to  protect 
investors  and  the  public  interest.' 

The  Commission  believes  that  the 
proposal  is  designed  to  improve  the 
Quality  of  the  PSE's  options  maricets  and 
the  performance  of  PSE  options  market 
makers.  Specifically,  under  the 
proposal,  public  customers  will  be 
assured  order  execution  to  a  minimum 
depth  of  20  contracts  at  the  best 


disseminated  bid  or  o&ier,  which,  in 
turn,  may  result  in  better  executions  of 
small  customer  orders  by  providing 
greater  depth  to  the  PSE's  options 
markets.  In  addition,  the  proposal 
should  encourage  PSE  market  makers  to 
become  more  competitive  in  making 
larger  sized  markets,  thereby  facilitating 
transactions  in  securities  and 
contributing  to  a  more  free.  o{>en,  and 
liquid  market.  The  proposal  may  also 
attract  greater  customer  order  flow  to 
the  Exchange,  which  would  further 
enhance  market  depth  and  Uquidity  and 
result  in  tighter  options  pricing  spreads. 

In  its  order  granting  permanent 
approval  to  the  PSE's  10-up  pilot 
program,  the  Commission  noted  that  the 
Exchange  had  submitted  a  report 
concerning  the  operation  and 
effectiveness  of  the  10-up  program.^  In 
its  report,  the  Exchange  stated  that  the 
10-up  rule  had  resulted  in  faster 
executions  of  public  customer  ordws 
and  had  improved  the  quality  of  the 
Exchange's  options  market  and  market 
maker  performance.  The  report  also 
noted  that  the  10-up  rule  places  greater 
obligations  on  market  makers  since  they 
must  either  keep  their  markets  updated 
or  run  the  risk  of  having  to  fill  a 
customer  order  based  on  a  stale  quote 
that  may  not  be  competitive  under 
ciurent  market  conditions.  The 
Commission  believes  that  the  proposal 
to  increase  the  10-up  guarantee  to  20 
contracts  may  continue  to  improve  the 
performance  of  the  PSE's  maAet  makers 
and  produce  better  executions  of  small 
public  customer  orders. 

In  addition,  the  Commission  believes 
that  the  proposal  is  designed  to  enhance 
fair  competition  among  brokers  and 
dealers  and  among  exchange  markets. 
Presently,  the  American  Stock 
Exchange,  Inc.  ("Amex").  the  Chicago 
Board  Captions  Exchange,  Inc.  ("CBOE"J. 
the  New  York  Stock  Exchange,  Inc. 
("NYSE"),  and  the  Philadelphia  Stock 
Exchange,  hic.  ("PHLX").  all  impose 
some  form  of  10-up  requirement  on 
their  markets.^  The  Commission 
beheves,  as  it  has  stated  in  the  past,  that 
the  PSE  is  entitled  to  respond 
competitively  to  the  actions  of  the  other 
options  exchanges  in  order  to  encourage 
brokerage  firms  and  their  customers  to 
trade  in  PSE  options  and,  where  those 
options  are  multiple  traded,  to  choose  to 
route  their  orders  to  the  PSE." 


*  Sea  Socuritiaa  Exchange  Act  ftoiaaaa  Na  31824 

(February  4.  1993).  S8  FR  807*  (February  11.  1903) 
(order  approving  File  No.  SR-PSE-92-40)  l"10-Up 
Approval  Oder"). 
>  IS  U.S.C  78f(bX5)  (ISSS). 


*See  10-Up  Approval  Order.  $upra  note  4. 

'See  Amax  Rule  9S8A.  "Specialist  Options 
Traiuaction*."  CBOE  Rule  8.51.  "Trading  Crowd 
Firm  Ditseminatad  Market  Quotes."  NYSE  Rul« 
75aA.  "Specialist  Options  Transactions."  and  PHLX 
Rule  1033.  "Bids  and  Offers— Premium." 

*  See  Securities  Exchange  Act  Release  No.  28021 
(May  18. 1990).  SS  FR  21131  (May  22. 1990)  (order 
approving  File  No.  SR-PS&-Sft-16). 


Accordingly,  the  Commission  finds  that 
the  proposal  is  consistent  with  Sections 
llA{a)(l)(C)  (ii)  and  (iv)  of  the  Act 
because  it  will  promote  "fair 
competition  among  brokers  and  dealers" 
and  "the  practicability  of  brokers 
executing  investors'  orders  in  the  best 
market."' 

Moreover,  although  the  Commission 
carefully  scrutinizes  discriminatory 
order  execution  practices,  the 
Commission  believes  that  limiting  the 
20  contract  minimiiTn  to  public 
customers  furthers  the  purposes  of  the 
Act  by  helping  to  ensure  that  market 
makers'  volume  guarantees  will  not  be 
exhausted  by  competitors  to  the 
detriment  of  public  customers.*" 

The  PSE  has  stated  that  its  market 
maker  system  has  sufficient  Uquidity  to 
meet  the  20-contract  guarantee,  and  that 
the  proposal  will  not  require  PSE 
market  makers  to  assume  undue  risks. 
In  this  regard,  the  Commission  notes 
that  market  makers'  clearing  firms 
guarantee  their  trades,  and  that  the 
clearing  firms  are  subject  to  Rule  15c3- 
1  under  the  Act.  In  addition,  under  PSE 
Rule  6.82(c)(8),  Lead  Market  Makers 
("LMMs")  must  maintain  cash  or  assets 
in  the  amount  of  $100,000  or  an  amount 
sufficient  to  assume  a  position  of  20 
trading  units  of  each  security  in  which 
the  LMM  holds  an  appointment. 
Finally,  under  PSE  Rule  6.86(d),  an 
Order  Book  Official  will  allocate  among 
market  makers  at  the  trading  post  the 
balance  of  contracts  necessary  to 
provide  an  execution  on  20  contracts  if 
there  is  insufficient  response  by 
members  present  at  the  trading  post.  In 
light  of  this,  the  Commission  believes 
that  the  PSE  floor  should  be  able  to 
adequately  handle  the  20-up 
requirement  and  that  it  ^fnU  not  place 
undue  burdens  or  capital  risks  on  the 
PSE's  options  market  makers. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act."  that  the 
proposed  rule  change  (SR-PSE-94-19) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Jonathan  G.  Katz. 

Secretary. 

|FR  Doc.  94-26965  Filed  10-31-94;  8:45  am) 
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'"See  Securities  Exchange  Act  Release  No.  34400 
Quly  19.  1994).  59  FR  38011  (July  26.  1994)  (order 
approving  File  No.  SR-PHLX-91-45). 

•'  15  U.S.C  78a(b)(2)  (1984). 

"  17  CFR  200.30-3(a)(12)'tl993). 
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Pnvestment  Company  Act  Retease  No. 
20655:811-3243] 

Equity  Strategies  Fund,  Inc.;  Notice  of 
Application 

October  25, 1994. 

AGENCY:  Securities  and  Exchemge 

Commission  (the  "SEC"  or  the 

"Commission"). 

ACDON:  Notice  of  Application  for 

Deregistration  uAder  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANT:  Equity  Strategies  Fund.  Lie. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 
SUMMARY  OF  APPUCATION:  Applicant 
seeks  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FIUNQ  DATE:  The  application  was  filed 
on  April  28, 1994.  and  amended  on 
August  3. 1994,  and  October  3, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  vriih  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  21, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
AppUcant,  767  Third  Avenue,  New 
YoA.  New  York  10017. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  L.  Titus,  Paralegal  Specialist,  at 
(202)  942-^584,  or  Barry  D.  Miller. 
Senior  Special  Counsel,  at  (202)  942- 
0564  (Division  of  Investment 
Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  fi-om  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end,  non- 
diversified  management  investment 
company,  organized  as  a  corporation 
under  the  laws  of  the  state  of  Maryland. 
On  August  14. 1981.  appficant 
registered  under  the  Act  and  filed  a 
registration  statement  on  Form  N-2. 
From  February  25, 1982,  when 


applicant  commenced  operations, 
through  April  25, 1984,  applicant  was  a 
closed-end,  diversified  management 
company.  On  April  25, 1984.  applicant's 
shareholders  voted  to  change  its 
subclassification  to  "non-diversified" 
and  approved  the  adoption  of 
applicant's  current  investment  objective 
and  hmdamental  investment 
restrictions.  On  April  29, 1986, 
appUcant's  shareholders  voted  to 
change  its  subclassification  to  "open- 
.    end." 

2.  Apphcant  filed  a  registration 
statement  on  Form  N-IA  under  section 
8(b)  of  the  Act  and  under  the  Securities 
Act  of  1933  on  June  9, 1986.  Applicant's 
registration  statement  became  effective 
on  July  3, 1986.  To  the  best  of 
applicant's  knowledge,  public  offering 
of  its  shares  commenced  on  or  about 
that  date.  On  November  13, 1986, 
applicant's  directors  voted  to  cease  the 
further  offering  of  shares  effective 
December  1, 1986,  and  applicant  has  not 
sold  any  shares  since  \ha\  date. 

3.  On  August  9, 1993,  applicant's 
board  of  directors  authorized  the 
Agreement  and  Plan  of  Reorganization 
(the  "Reorganization  Plan")  and  the 
Plan  of  Complete  Liquidation  and 
Dissolution  of  Applicant  (the 
"Liquidation  Plan"),  recommended  that 
applicant's  shareholders  vote  in  favor  of 
the  adoption  and  approval  of  same  and 
authorized  its  officers  to  take  all  action 
necessary  or  advisable,  including  the 
filing  of  proxy  materials,  to  effectuate 
the  Reorganization  and  Liquidation 
Plans  and  to  deregister  applicant  under 
the  Act 

4.  Applicant  distributed  a  proxy 
statement  relating  to  the  Special 
Meeting  of  Stockholders  to  its 
shareholders  and  filed  it  with  the 
Commission.  At  the  meeting  held  March 
21, 1994,  the  Reorganization  and 
Liquidation  Plans  were  approved  by  the 
holders  of  1,206,695  shares, 
representing  53%  of  the  shares  of 
apphcant  entitled  to  be  cast  on  the 
matter. 

5.  Apphcant  estabUshed  a  $1  million 
reserve  fund  (the  "Reserve  Fund") 
designated  for  the  satisfaction  of  any 
UabiUties  of  applicant  which  were 
unknown  to  appUcant  as  of  the  closing 
date.  Potential  contingent  Uabihties 
include  the  possibiUty  that  the  Internal 
Revenue  Ser%'ice  or  a  state  tax  authority 
could  assert  that  applicant  had  made 
inadequate  provision  for  taxes  on  past 
transactions,  or  that  appUcant's  net  asset 
value  had  been  erroneously  computed. 
Although  applicant  is  currently 
unaware  of  any  such  fiabifities,  the 
Reserve  Fund  was  estabUshed  to  protect 
appUcant's  officers  and  directors,  who 
otherwise  would  be  personally  liable  foi 


UMI 


54656 


Federal  Regicter  /  Vol.  59,  No.  210  /  Tuesday.  November  1.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  210  /  Tuesday,  November  1,  1994  /  Notices 


54657 


•uch  liabilities.  On  the  three-year 
anniversary  of  the  Closing  E)ate.  as 
defined  below,  any  funds  remaining  in 
the  Reserve  Fund  which  are  not 
required  to  satisfy  any  then  outstanding 
liabilities  will  be  distributed  to 
appUcant's  shareholders  of  record  based 
on  each  shareholder's  pro  rata 
ownership  of  applicant  as  of  the  Closing 
Date.  The  Reserve  Fund  constitutes  a 
liquidating  trust  for  tax  and  other 
purposes  and  will  be  administered  by 
an  independent  trustee  who  is  not  an 
affiliated  person  of*  the  Fund's 
investment  adviser. 

6.  Pursuant  to  a  Reorganization  Plan 
dated  as  of  August  26, 1993  by  and 
between  applicant  and  Nabors 
Industries,  Inc.  ("Nabors")  whereby 
applicant  transferred,  effective  April  5, 
1994  (the  "Closing  Date"),  substantially 
all  of  its  assets  to  Nabors,  applicant's 
shareholders  received  (i)  5.844  shares  of 
common  stock  of  Nabors  per  share  of 
applicant,  (ii)  cash  in  lieu  of  any 
firactional  shares  of  Nabors,  and  (iii)  a 
pro  rata  interest,  currently  $.44  per 
applicant  share,  in  the  Reserve  Fund,  for 
a  total  net  asset  value  ($39.16  per 
applicant  share)  equal  to  their  pro  rata 
ownership  of  applicant. 

7.  An  application  for  an  order 
exempting  the  transactions  proposed  in 
the  Reorganization  and  Liquidation 
Plans  from  section  17(a)  of  the  Act 
pursuant  to  section  17(b)  of  the  Act  and 
permitting  such  transactions  pursuant  to 
section  17(d)  of  the  Act  and  rule  17d- 

1  thereunder  was  filed  with  the 
Commission  on  September  20,  1993. 
The  Commission  granted  such  order  on 
February  1, 1994  (File  Number  812- 
8592). 

8.  Applicant  filed  Articles  of  Transfer 
and  Articles  of  Dissolution  with  the 
State  of  Mar>'land,  on  April  5,' 1994  and 
April  26. 1994,  respectively. 

9.  As  of  the  date  of  the  application, 
applicant  has  no  debts  or  liabilities  and 
is  not  a  party  to  any  litigation. 

10.  There  are  six  shareholders  of 
applicant  who  have  not  yet  surrendered 
their  stock  certi^cates  (although 
applicant  has  attempted  and  is 
continuing  to  attempt  to  contact  such 
shareholders  by  telephone  and  letter). 
Accordingly,  these  shareholders  have 
not  yet  received  their  stock  certificates 
of  Nabors.  The  stock  certificates  to 
which  these  shareholders  are  entitled 
are  being  held  by  the  transfer  agent 
designated  by  Nabors,  who  will  release 
such  certificates  individually  to  each 
such  shareholder  upon  receipt  of  notice 
from  applicant  that  such  shareholder 
has  surrendered  its  stock  certificates  of 
applicant. 

11.  Expenses  incurred  in  connection 
with  the  liquidation  were  borne  by 


applicant,  except  for  costs  of  Nabor's 
legal  counsel  in  connection  with 
negotiations  of  the  Plans,  which  costs 
wrere  borne  by  Nabors. 

12.  Applicant  is  current  with  respect 
to  all  filings  required  under  the  Act. 
including  all  N-SAR  filings,  and  will 
make  any  final  filings  required  by  the 
Act. 

13.  Applicant  has  no  assets  and  is  not 
now  engaged  nor  does  it  propose  to 
engage  in  any  business  other  than  the 
winding-up  of  its  affairs. 

For  the  SEC  by  the  Division  of  Investment 
Management,  imder  delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

IFR  Doc  94-26963  Filed  10-31-94: 8:45  am) 
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institutional  Liquid  Assets  et  aL; 
Notica  of  Application 

October  25, 1994. 

AGENCY:  Securities,  and  Exchange 
Commission  ("SEC"  or  "Conunission"). 
ACTION:  Notice  of  appUcation  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act"). 

APPLICANTS:  The  taxable  money  market 
portfolios  of  Institutional  Liquid  Assets 
("ILA"),  Financial  Square  Trust 
("FST').  Trust  for  Credit  Unions 
("TCU"),  and  Paragon  Funds  ("PF")  (the 
taxable  money  market  portfoUos  of  ILA, 
FST,  TCU  and  PF  are  referred  to  herein 
as  the  "Funds":  ILA.  FST.  TCU  and  PF 
are  referred  to  herein  as  the  "Trusts"), 
and  any  other  registered  investment 
company  or  series  thereof  that  is  a 
taxable  money  market  fund  for  which 
Goldman.  Sachs  &  Co..  Goldman  Sachs 
Funds  Management,  L.P.  ("GSFM"),  or 
Goldman  Sachs  Asset  Management 
International  ("GSAMI")  serves  as 
investment  adviser  in  the  future  (the 
"Future  Funds"),  Goldman,  Sachs  &  Co., 
Goldman  Sachs  Money  Markets,  L.P. 
("GSMM"),  GSFM.  and  GSAMI.  The 
application  is  also  being  made  on  behalf 
of  any  successors  to  all  or  substantially 
all  of  the  business,  assets,  or  property  of 
Goldman,  Sachs  &  Co.  or  GSMM.  Any 
such  succession  shall  be  solely  by  way 
of  change  of  organization,  such  as 
incorporation,  reincorporation,  or 
reorganization  as  a  partnership  or 
similar  entity. 

RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  sections  6(c)  and  1 7(b) 
for  an  exemption  from  section  1 7(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  a  conditional  order  to  permit  the 
Funds  and  the  Future  Funds  to  engage 


in  certain  principal  transactions  with 
Goldman.  Sachs  &  Co.  and  GSMM. 
FNJNQ  DATE:  The  application  was  filed 
on  April  20, 1989  and  amended  on 
August  17, 1993,  February  17, 1994. 
August  19. 1994,  and  October  21, 1994. 
HEARMO  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
November  21, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington,  D.C.  20549. 
ILA.  FS.  TCU,  and  PF,  4900  Sears 
Tower,  Chicago,  Illinois  60606-6303. 
Goldman,  Sachs  &  Co.,  85  Broad  Street, 
New  York,  New  York  10004  and  32  Old 
Slip,  34th  Floor,  New  York,  New  Yorii 
10005.  GSMM,  85  Broad  Street,  New 
York,  New  York  10004.  GSFM.  32  Old 
Slip,  34th  Floor,  New  York.  New  York 
10005.  GSAMI,  140  Fleet  Street,  London 
EC4A  2BJ,  England. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Mann,  Special  Counsel,  at  (202) 
942-0582,  or  Barry  D.  Miller,  Senior 
Special  Counsel,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  Each  Trust  is  a  no-load,  diversified, 
open-end  management  investment 
company  registered  under  the  Act.  Each 
Trust  is  a  Massachusetts  business  trust 
and  has  as  its  investment  objective 
maximizing  current  income  to  the 
extent  consistent  with  the  preservation 
of  capital  and  the  rhaintenance  of 
liquidity  by  investing  in  high  quality 
taxable  money  market  instruments. 
Currently,  Goldman,  Sachs  &  Co.  is  the 
investment  adviser  and  tne  principal 
underwriter  of  each  Fund. 

2.  Goldman.  Sachs  &  Co.,  GSFM,  and 
GSAMI  are  each  registered  as 
investment  advisers  under  the 
Investment  Advisers  Act  of  1940 


(Goldman.  Sachs  &  Co..  through  its 
division  Goldman  Sachs  Asset 
•Management  ("GSAM"),  GSFM,  and 
GSAMI  may  individually  be  referred  to 
as  an  "Adviser"  and  collectively  as  "the 
Advisers"). 

3.  Goldinan.  Sachs  &  Co.,  a  registered 
broker-dealer,  is  one  of  the  largest 
international  investment  banking  and 
brokerage  firms  in  the  United  States^and 
is  a  major  dealer  in  money  market 
instruments  (excluding  commercial 
paper).  Commercial  paper  is  handled  by 
GSMM,  a  subsidiary  of  The  Goldman. 
Sachs  Group.  L.P.  ("GS  Group"),*  which 
is  a  controlling  person  of  Goldman, 
Sachs  &  Co.  A  registered  broker-dealer, 
GSMM  is  one  of  the  largest  dealers  in 
commercial  paper.  The  broker-dealer 
operations  at  Goldman,  Sachs  &  Co.  are 
handled  by  approximately  1,360 
professioiuds  worldwide  within  the 
Fixed  Income  Division  (including 
GSMM).  with  750  professionals  in  New 
York.  (Goldman.  Sachs  &  Co..  in  its 
capacity  as  dealer  in  securities  and 
financial  instruments  and  as 
counterparty  in  repurchase  agreement 
transactions,  and  GSMM  are  collectively 
referred  to  herein  as  "Goldman  Sachs" 
or  the  "Dealers.") 

4.  Goldman.  Sachs  &  Co..  GSFM.  and 
GSAMI  are  directly  or  indirectly 
partnership  or  corporate  subsidiaries  of 
GS  Group.  GS  Group  is  a  Delaware 
limited  partnership  with  more  than  150 
general  partners  and  over  90  limited 
partners,  including  certain  institutional 
limited  partners,  and  is  a  general 
partner  of  Goldman,  Sachs  &  Co.,  with 
a  99  percent  interest  in  the  profits  and 
losses  thereof.  GSFM  is  a  Delaware 
limited  partnership  of  which  the  general 
partner  is  a  corporation  wholly-owned 
directly  by  GS  Group  and  the  sole 
limited  partner  is  GS  Group.  GSAMI  is 

a  English  company  indirectly  wholly- 
owned  by  GS  Group.  Neither  GSFM  nor 
GSAMI  currently  act  as  investment 
adviser  to  a  Fund,  but  may  do  so  in 
respect  of  a  Future  Fund.  The  Advisers 
will  maintain  office^  physically  separate 
fiT>m  Goldman  Sachs. 

5.  The  investment  advisory  operations 
for  the  Funds  are  handled  by  a  group 
currently  consisting  of  10  persons  (the 
"Funds  Group  Tra^g  Desk")  within 
GSAM.  The  personnel  assigned  to  the 
Funds  Group  Trading  Desk  are 
exclusively  devoted  to  the  business  and 
affairs  of  GSAM.  Subject  to  the 


•  GSMM  Coq). ,  the  general  partner  of  GSMM 
holding  a  1%  interest  in  the  profits  and  losses 
thereof,  is  a  corporation  o«med  by  3S  individual 
general  partners  of  GS  Group,  in  order  that  GSMM 
Corp.  be  accorded  treatment  under  Subcbeptar  S  of 
the  Internal  Revenue  Code.  GS  Group  is  the  limited 
partner  of  GSMM.  with  a  99%  interest  in  its  profits 
and  losses 


supervision  of  the  Trustees  of  the 
,  Funds,  the  executive  management  of 
GSAM,  the  Investment  PoUcy 
Committee  (discussed  below)  and  the 
Credit  Department  (discussed  below), 
all  portfoUo  selection  and  trading 
decisions  made  for  the  Funds  are  made 
by  personnel  assigned  to  the  Funds 
Group  Trading  Desk.  All  portfoUo 
managers  responsible  for  the  Fimds  are 
assigned  to  the  Funds  Group  Trading 
Desk.  Such  personnel  are  also 
responsible  for  U.S.  dollar-denominated 
short-term  taxable  and  tax-exempt  funds 
management  for  other  GSAM  clients, 
including  tax-exempt  money  funds 
registered  under  the  Act. 

6.  Personnel  in  the  Funds  Group 
Trading  Desk  are  not  responsible  for  the 
marketing  or  sales  of  the  Funds'  shares 
or  other  GSAM  products,  although  frt>m 
time  to  time  they  piarticipate  in 
solicitations  for  significant  potential 
clients  and  client  service.  Because  of 
their  expertise  in  and  knowledge  of  the 
markets  for  short-term,  money  market . 
instruments,  other  GSAM  personnel, 
and  occasionally  personnel  from  other 
divisions  within  Goldman  Sachs,  solicit 
their  views  on  the  viability  (from  the 
portfolio  management  perspective)  of 
proposals  for  pooled  investment 
vehicles  involving  such  markets  or 
instruments.  Finally,  Funds  Group 
Trading  Desk  personnel,  who  are 
generally  familiar  with  instnmients 
structured  to  satisfy  various  provisions 
of  rule  2a-7,  are  soUdted  from  time  to 
time  by  various  dealers,  including 
Goldman  Sachs,  for  their  views  on  the 
structure  of  new  instruments  designed 
to  be  eligible  under  the  rule. 

7.  Credit  analysis  for  the  Funds  Group 
Trading  Desk.  Goldman  Sachs  and  other 
affiliates  of  GS  Group  is  perfomed  by 
the  Credit  Department.  TTie  Credit 
Department  is  a  central  department  of 
Goldman,  Sachs  &  Co.  which  performs 
securities  credit  analysis,  counterparty 
risk,  customer  credit,  and  related  issues. 
The  Credit  Department  maintains  a  list 
of  eligible  instruments  which  is  used  by 
the  Fimds  Group  Trading  Desk  for 
portfolio  management,  llie  Funds 
Group  Trading  Desk  is  not  authorized  to 
purchase  instruments  not  on  this  list. 

8.  In  general,  the  Funds  Group 
Trading  Desk  develops  and  implements 
portfolio  investment  strategies  within  a 
preselected  average  maturity  range.  The 
average  maturity  range  is  selected  in  a 
weekly  "Investment  PoUcy  Committee" 
meeting  (the  "Committee").  The 
Committee  determines  the  target  average 
maturity  range  based  on  (a) 
Fundamental  economic  analysis  and 
technical  market  data,  (b)  anticipated 
trends  in  monetary  and  fiscal  policy  and 
(c)  anticipated  customer  activity.  In 


connection  with  (a)  and  (b).  personnel 
of  the  Funds  Group  Trading  Desk  solicit 
views  of  dealers,  including  Goldman 
Sachs,  on  economic  and  market 
developments.  For  example,  such 
personnel  routinely  canvas  other  dealers 
and  Goldman  Sachs  to  determine  the 
"market"  consensus  regarding  pending 
economic  data  releases,  anticipated 
changes  in  Federal  Reserve  policy,  and 
the  forecast  gross  supply  of  money 
market  securities  available  for 
investment.  The  Committee  is  currently 
composed  of  seven  GSAM  emploj'ees 
(including  personnel  of  the  Funds 
Group  Trading  Desk,  but  no  other 
portfolio  management  personnel)  and 
one  employee  from  the  Investment 
Research  EWvision  of  Goldman,  Sachs  8t 
Co.  This  Goldman  Sachs"  employee's 
input  in  the  process  is  limited  to 
participation  in  the  Committee's 
deliberations  on  economic  policy 
outlook,  as  it  pertains  to  the  very  narrow 
issues  for  which  the  Committee  is 
responsible. 

9.  The  Committee  is  not  involved  in 
review  or  approval  of  specific  securities 
to  be  purchased,  the  terms  of  any 
transactions  or  the  types  of  securities  in 
which  the  Fimds  may  invest.  Security 
and  sector  selection  is  exclusively  the 
responsibility  of  the  portfolio  managers, 
subject  to  the  portfolio's  prospectus  and 
credit  guidelines,  and  is  entirely  outside 
the  Committee  process.  The 
Committee's  decisions  on  average 
maturity  ranges  are  made  by  consensus, 
and  no  member  has  a  veto  over  the 
decisions  made  by  the  Committee.  Once 
decisions  are  made,  the  Funds  Group 
Trading  Desk  manages  the  Fimds' 
average  maturity  ranges  until  the  ranges 
are  changed  at  a  subsequent  meeting  of 
the  Committee. 

10.  The  Funds  Group  Trading  Desk 
monitors  daily  the  poitfoUos  of  each  of 
the  Funds  and  places  purchase  and  sell 
orders  and  enters  into  other  transactions 
for  the  Funds  by  monitoring  market 
quotations  and  market  information  and 
placing  orders  with,  or  receiving  orders 
from,  salesmen  or  dealers  at  investment 
or  commercial  banking  institutions. 
After  a  transaction  has  been  completed, 
the  Funds  Group  Trading  Desk 
employee  completes  a  trade  ticket 
evidencing  the  transaction  and  its 
agreed-upon  terms.  The  average  weekly 
trading  volume  that  the  Funds  Group 
Trading  Desk  effected  for  the  Funds  was 
approximately  $23.3  billion  for  the 
twelve-month  period  ended  July  1. 
1992. 

11.  As  indicated  above,  neither  GSi-M 
nor  GSAMI  currently  manage  any 
Funds.  As  a  result,  neither  has 
established  a  unit  corresponding  to  the 
Funds  Group  Trading  Desk  or  to  an 
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Investment  Policy  Committee.  It  has  not 
been  determined  whether,  if  GSFM  or 
GSAMI  manage  a  Fund,  either  would  do 
so,  or  alternatively  whether  GSFM  and/ 
or  GSAMI  would  rely  in  whole  or  in 
part  on  GSAM's  Funds  Group  Trading 
Desk  and  Investment  Policy  Committee. 
In  any  event,  any  analogue  to  the  Funds 
Group  Trading  Desk  or  the  Investment 
Policy  Committee  established  by  either 
GSFM  or  GSAMI  would  conform  in  all 
material  respects  with  the  respective 
unit  described  herein  and  would 
comply  with  all  of  the  conditions  to  the 
order. 

12.  Applicants  believe  that  the 
Adviscis,  on  the  one  hand,  and  the 
Dealers,  on  the  other  hand,  are  factually 
independent  of  each  other,  as  described 
in  part  by  condition  7.  Important  among 
those  elements  are  the  facts  that  the 
compensation  of  no  person  assigned  to 
the  Advisers  will  depend  on  the  volume 
or  nature  of  trades  with  the  Dealers;  and 
neither  of  the  I>ealers  will  share  with 
the  Advisers  any  portion  of  the  profits 
or  losses  on  transactions  associated  with 
such  trades. 

13.  GS  Group  is  a  large,  multinational 
financial  enterprise,  the  net  profits  or 
losses  of  which  arise  from  combined 
profits  and  losses  of  many  and  disparate 
sources.  As  noted  in  condition  7,  the 
general  partners,  including  those 
primarily  responsible  for  the  Advisers, 
are  allocated  their  respective 
percentages  of  such  net  profits  or  losses, 
in  addition,  employees  may  be  awarded 
general  firm  wide  bonuses  or  participate 
in  deferred  compensation  plans  the 
profit  or  loss  on  which  depend  on  GS 
Group's  firmwide  profits  or  losses. 
Applicants  do  not  believe  the  factual 
independence  of  the  Advisers  and  the 
Dealers  is  affiected  by  the  allocation  of 
firmwide  profits  and  losses. 

14.  General  partners  of  GS  Group 
allocate  among  themselves  specified 
percentages  of  GS  Group's  profits  and 
losses,  which  are  determined  on  a 
firmwide  basis.  Such  percentages  are 
generally  reviewed  and  changes  are 
agreed  to  on  a  biennial  (alternate  year) 
basis,  although  there  occasionally  may 
be  interim  changes. 

15.  Nonpartner  employees  may  be 
paid  firmwide  bonuses  measured  by,  for 
example,  a  percentage  of  normal,  annual 
compensation  or  a  number  of  weeks  of 
normal  compensation.  Other  nonpartner 
employees  are  compensated  by 
reference  to  performance  goals  within 
their  respective  divisions  or 
departments.  For  example,  a  GSAM 
portfolio  manager  may  receive  (or  not 
receive)  a  bonus  based  on  the 
comparison  of  the  performance  of  the 
portfolios  under  his  or  her  supervision 
to  standard  or  specialized  indices 


measuring  the  performance  of  similar 
securities  or  funds  with  similar 
investment  objectives.  A  Fixed  Income 
Division  employee  may  receive  (or  not 
receive)  his  or  her  bonus  based  on  a 
variety  of  subjective  and  objective 
performance  factors  during  a  pertinent 
time  period. 

16.  In  addition  to  nonpartner 
employees'  bonuses,  various  operating 
subsidiaries  of  GS  Group,  including 
Goldman,  Sachs  &  Co.,  GSMM.  and 
GSAMI,  offer  to  certain  qualified 
professionals  the  opportunity  to 
participate  in  unfunded  deferred 
compensation  plans  the  profit  (or  loss) 
on  which  is  determined  on  the  basis  of 
GS  Group's  firmwide  profits  and  losses. 
The  formula  pursuant  to  which 
participants'  contributions  are  allocated 
profits  or  losses  is  determined  annually 
by  GS  Group  on  the  basis  of  then 
current  market  conditions  and  applies 
uniformly  to  all  contributions  made  in 
that  plan  year.  Qualifying  employees  of 
the  Advisers  and  the  Dealers  may  be 
participants  in  these  plans. 

17.  "The  portfolio  securities  in  which 
the  Funds  invest  consist  of  taxable 
money  market  instruments  and 
repurchase  agreements.  Practically  all 
trading  in  money  market  instruments 
takes  place  in  over-the-counter  markets 
consisting  of  groups  of  dealer  firms 
which  are  primarily  major  securities 
firms  or  large  banks.  Money  market 
securities  are  generally  traded  in  round 
lots  of  SI  ,000,000  on  a  net  basis  and  do 
not  normally  involve  either  brokerage 
commissions  or  transfer  taxes.  The  cost 
of  the  Funds'  portfolio  transactions 
consists  primarily  of  dealer  or 
underwriter  spreads.  Spreads  vary 
among  money  market  instnmients  but 
generally  do  not  exceed  1 2  basis  points 
(.12%).  It  has  been  the  experience  of  the 
Funds  Group  Trading  Desk  that  spreads 
have  narrowed  and  there  is  not  a  great 
deal  of  variation  in  the  spreads  charged 
by  the  various  dealers,  except  during 
turbulent  market  conditions. 

18.  The  money  market  consists  of  an 
elaborate  telephone  communication 
network  among  dealer  firms,  principal 
issuers  of  money  market  instruments 
and  principal  institutional  buyers  of 
such  instruments.  The  dealer  usually 
acts  as  principal  for  his  own  account. 
Because  the  money  market  is  a  dealer 
market,  rather  than  an  auction  market, 
there  is  not  a  single  obtainable  price  for 
a  given  instrument  that  prevtiils  at  any 
given  time.  Price  is  determined  by 
negotiations  between  traders.  Money 
market  instruments  are  generally  sold 
by  each  participating  dealer  from 
inventory  and  the  quotations  of  the 
dealers  will  vary  depending  upon  a 
number  of  factors.  C5nly  customers  of 


the  dealer  may  obtain  quotations  and 
trade  on  them. 

19.  Because  of  the  variety  of  types  of 
money  maii^et  instniments,  the  money 
market  tends  to  be  somewhat 
segmented.  The  markets  for  the  various 
types  of  instruments  will  vary  in  terms 
of  price,  volatility,  liquidity,  and 
availability.  Although  the  rates  for  the 
din'erent  types  of  instruments  tend  to 
fluctuate  closely  together,  there  are 
significant  differences  in  yield  among 
the  various  types  of  instnunents.  and 
even  within  a  particular  type, 
depending  upon  the  maturity  date  and 
the  quality  of  the  issuer.  Moreover,  from 
time  to  time  segmenting  exists  among 
money  market  seciuities  with  the  same 
maturity  date  and  rating.  The 
segmenting  is  based  on  such  factors  as 
whether  the  issuer  is  an  industrial  or 
financial  company  and  whether  the 
issuer  is  domestic  or  foreign.  Because 
dealers  tend  to  specialize  in  certain 
types  of  money  market  instruments,  the 
particular  needs  of  a  potential  buyer  or 
seller  in  terms  of  type  of  security, 
maturity,  or  quality  may  limit  the 
number  of  dealers  who  can  provide  best 
price  and  execution.  Hence,  with 
respect  to  any  given  type  of  instrument, 
there  may  be  only  a  few  dealers  who  can 
be  expected  to  have  the  instrument  in 
inventory  (or  add  the  instrument  to 
inventory)  and  be  in  a  position  to  quote 
a  favorable  price. 

20.  Goldman  Sachs  is  among  the 
largest  major  dealers  in  the  taxable 
money  market.  As  of  November  1992, 
Goldman  Sachs  was  the  dealer  in  more 
commercial  paper  programs  for  U.S. 
industrial  companies  and  their  captive 
finance  subsidiaries  rated  A-l/P-1  or 
better  by  Standard  &  Poor's  Corporation 
or  Moody's  Investors  Service.  Inc.  than 
any  other  dealer.  Goldman  Sachs' 
ranking  in  the  repurchase  agreement 
market  has  in  recent  years  fluctuated 
between  second  and  fifth  depending  on 
economic  factors,  the  amount  of  its  own 
commercial  paper  outstanding,  and  its 
level  of  outstanding  short-term 
borrowings.  Goldmcm  Sachs  has  also 
consistently  been  one  of  the  leading 
dealers  in  medium-term  notes 
("MTNs").  Within  the  maturities 
permitted  by  rule  2a-7,  the  longer  term 
investment  alternatives  for  the  Funds 
are  fewer  than  the  shorter  term 
investment  alternatives,  since 
commercial  paper  cannot  be  issued  with 
a  matvuity  greater  than  nine  months, 
and  bankers'  acceptances  caimot  be 
issued  with  a  matiuity  greater  than  six 
months.  Accordingly,  MTNs  with  nine 
months  to  one  year  maturities  are 
important  to  the  Funds  as  alternative 
investments  to  United  States 


Government  securities  and  bank 
certificates  of  deposit. 

21.  Since  mid-19e7,  several  dealers 
have  terminated  or  significantly  reduced 
their  money  maricet  dealer  activities. 
These  terminations  and  reductions  have 
had  the  efiiect  of  decreasing  the  liquidity 
in  the  money  market.  Golcknan  Sachs 
has  remained  committed  to  the  taxable 
money  market  and  has  moved  to  fill  the 
void  left  by  departing  dealers.  As  the 
number  of  dealers  with  whom  the 
Fimds  can  transact  business  decreases, 
it  becomes  more  important  for  the 
Funds  to  have  meaningful  access  to  all 
of  the  major  dealers  in  the  money 
market,  particularly  Goldman  Sachs, 
given  its  leading  role  in  the  money 
market. 

22.  Subject  to  the  general  supervision 
•  of  the  Trustees  of  the  Trusts,  GSAM  is 

responsible  for  portfolio  decisions  and 
the  placing  of  the  Funds'  portfolio 
transactions.  The  Funds  have  no 
obligation  to  deal  with  any  dealer  or 
group  of  dealers  in  the  execution  of 
their  portfolio  transactions.  When 
placing  orders,  an  investment  adviser 
must  attempt  to  obtain  the  best  net  price 
and  the  most  favorable  execution  of  its 
orders.  In  doing  so,  it  takes  into  account 
such  factors  as  price,  the  size,  type,  and 
difficulty  of  the  transaction  involved, 
and  the  firm's  general  execution  and 
operation  faciUties. 

ApplicantB*  Legal  Analysis 

'    1.  Applicants  request  an  order 
pursuant  to  sections  6(c)  and  17(b) 
exempting  certain  transactions  from  the 
provisions  of  section  17(a)  so  as  to 
permit  Goldman  Sachs,  acting  as 
principal,  to  sell  to  or  purchase  from  the 
Fimds  and  the  Future  Funds  certain 
money  maricet  instruments,  subject  to 
the  conditi(His  set  forth  below. 

2.  Because  of  the  above-described 
affiliations  of  Goldman  Sachs  with  the 
Funds,  the  Funds  are  currently 
prohibited  from  conducting  portfolio 
transactions  with  Goldman  Sachs  in 
transactions  in  which  Goldman  Sachs 
acts  as  principal.  Section  17(a)  prohibits 
an  affiliated  person  or  principal 
underwriter  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  a  person,  acting  as  principal,  from 
selling  to  or  purchasing  from  such 
registered  company,  or  any  company 
controlled  by  such  registered  company, 
any  security  or  other  property,  stibject  to 
exceptions  not  here  relevant.  Section 
1 7(b)  provides,  however,  that  the  SEC, 
upon  application,  may  exempt  a 
transaction  from  the  provisions  of 
section  17(a)  if  evidence  establishes  that 
the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid, 
are  reasonable  and  £air.  and  do  not 


involve  overreaching  on  the  part  of  any 
person  concerned,  and  that  the 
proposed  transaction  is  consistent  with 
the  policy  of  the  registered  investment 
company  and  with  the  general  purposes 
of  the  Act 

3.  Section  6(c)  provides  that  the  SEC 
may  conditionally  or  imconditionally 
exempt  any  person,  security,  or 
transaction,  or  any  class  or  classes  of 
persons,  securities,  or  transactions,  from 
any  provision  or  provisions  of  the  Act 
or  of  any  rule  or  regulation  thereunder, 
if  and  to  the  extent  that  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

4.  The  rationale  behind  the  proposed 
order  is  based  upon  the  decreased 
liquidity  in  the  money  market,  the 
growing  and  significant  role  played  in 
the  money  market  by  Goldman  Sachs, 
and  the  special  requirements  of  the 
Fimds  with  respect  to  their  portfolio 
transactions.  In  particular,  applicants 
note  the  following: 

(a)  With  over  $15.5  billion  invested  in 
money  market  instruments,  the  Funds 
are  major  buyers  and  sellers  in  the 
money  market  with  a  strong  need  for  a 
constant  flow  of  large  quantities  of  high 
quality  money  market  instrvunents. 
Applicants  beUeve  that  access  to  such  a 
major  dealer  as  Goldman  Sachs  in  these 
markets  increases  the  Fimds'  ability  to 
obtain  suitable  portfolio  securities. 

(b)  The  policy  of  the  Funds  of 
investing  in  securities  with  short 
maturities,  combined  with  the  active 
portfoho  management  techniques 
employed  by  GSAM,  will  often  resuh  in 
high  portfolio  activity  and  the  need  to 
make  numerous  purchases  and  sales  of 
securities  and  instruments.  Such  high 
portfolio  activity  makes  the  need  to 
obtain  suitable  portfolio  securities  and 
best  price  and  execution  especially 
compelling. 

(c)  Goldman  Sachs  is  such  a  major 
factor  in  the  money  market  that  being 
unable  to  deal  directly  with  it  may, 
upon  occasion,  deprive  the  Funds  of 
obtaining  best  price  and  execution. 

(d)  The  money  market  is  highly 
competitive  and  removing  Goldman 
Sachs  from  the  dealers  with  which  the 
Ftmds  may  conduct  principal 
transactions  may  indirectly  deprive  the 
Funds  of  obtaining  best  price  and 
execution  even  when  the  Funds  trade 
with  unaffiliated  dealers. 

5.  Applicants  believe  that  the 
requeued  order  will  provide  the  F\mds 
with  access  to  the  money  maricet,  which  ' 
is  necessary  to  carry  out  the  policy  of 
each  of  the  Funds  of  obtaining  the  best 
price  and  execution  in  efiecting 


portfolio  transactions,  and  will  provide 
the  Funds  with  important  new 
information  sources  in  the  money 
market,  thereby  working  to  the  benefit 
of  the  shareholders  of  the  Funds. 
Applicants  believe  that  the  transactions 
contemplated  by  the  application  are 
identical  to  those  in  wh^ch  they  are 
currently  engaged  except  for  the 
proposed  participation  of  the  Dealers 
therein  and  that  such  transactions  are 
consistent  with  the  policies  of  the 
Funds  as  recited  in  their  registration 
statements  and  reports  filed  under  the 
Act. 

6.  Applicants  believe  that  the 
procedures  set  forth  with  respect  to 
transactions  with  Goldman  Sachs  are 
structured  in  such  a  way  as  to  iiuure 
that  such  transactions  will  be,  in  all 
instances,  reasonable  and  fair,  and  will 
not  involve  overreaching  on  the  part  of 
any  person  concerned,  and  that  such 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Transactions  Subject  to  the 
Exemption — ^The  exemption  shall  be 
applicable  to  principal  transactions  in 
the  secondary  market  and  primary  or 
secondary  fixed  price  dealer  offerings 
not  made  pursuant  to  underwriting 
syndicates.  The  principal  transactions 
which  may  be  conducted  pursuant  to 
the  exemption  shall  be  limited  to 
transactions  in  Eligible  Securities 
meeting  the  portfolio  maturity  and 
quality  requirements  of  paragraphs 
(c)(2)  and  (c)(3)  of  rule  2a-7,  provided 
that:  2 

(a)  No  Fund  ^  shall  make  portfolio 
purchases  pursuant  (o  the  exemption 
that  would  result  in  the  Fund  investing 
pursuant  to  the  exemption  more  than 
2%  of  its  Total  Assets  in  securities 
which,  when  acquired  by  the  Fund 
(either  initially  or  upon  any  subsequent 
roll  over)  were  Second  Tier  Securities; 
provided  that  any  Fund  may  make 
portfolio  sales  of  Second  Tier  Securities 
pursuant  to  the  exemption  without 
regard  to  the  percentage  of  its  Total 
Assets  involved: 

(b)  The  exemptien  shall  not  apply  to 
an  Unrated  Security  other  than  (1)  A 
Government  Security,  or  (ii)  a  security 
that  is  a  rated  security  and  is  the  subject 


'  Italicized  tenns  are  defined  »s  set  forth  in 
paragraph  (a)  of  rule  2«-7,  unle«  otherMriae 
indicated. 

>  References  to  the  Funds  include  the  Future 
Funds. 
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of  an  external  credit  support  agreement 
that  was  not  in  effect  wnen  the  seciuity 
(or  the  issuer)  was  assigned  its  rating, 
provided  that  (A)  the  Issuer  of  the 
external  credit  support  agreement  is 
rated  with  respect  to  a  class  of  Short- 
term  debt  obligations  (or  any  security 
within  that  class)  that  is  now 
comparable  in  priority  and  security  with 
the  credit  supf>ort  agreement,  in  one  of 
the  two  highest  rating  categories  for 
Short-term  debt  obligations,  (B)  the 
external  credit  support  agreement  is 
irrevocable,  unconditional,  and  has 
terms  coextensive  with  those  of  the 
underlying  seciirity,  and  (C)  for  the 
purposes  of  the  exemption,  the  security 
covered  by  the  external  credit  support 
agreement  will  be  deemed  to  have  a 
rating  no  higher  than  the  rating 
described  in  subparagraph  2(b)(ii)(A). 

(c)  The  exemption  shall  not  apply  to 
any  security,  other  than  a  repurchase 
agreemont,  issued  by  Goldman,  Sachs  & 
Co.  or  any  affiliated  person  thereof  or  to 
any  security  subject  to  a  Fut  or  Demand 
Feature  issued  by  Goldman,  Sachs  &  Co. 
or  any  affiliated  person  thereof. 

(d)  The  exemption  shall  not  apply  to 
any  Asset  Backed  Security  unless  it  is 
an  Eligible  Security-* 

2.  Repurchase  Agreement 
Requirements — ^The  Funds  may  engage 
in  repurchase  agreements  with  a  Dealer 
only  if  the  Dealer  has:  (a)  Net  capital,  as 
defined  in  rule  15c3-l  under  the 
Securities  Exchange  Act  of  1934,  of  at 
least  $100  milhon  and  (b)  a  record 
(including  the  record  of  predecessors)  of 
at  least  five  years  continuous  operations 
as  a  dealer,  during  which  time  it 
engaged  in  repurchase  agreements 
relating  to  the  kind  of  security  subject 
to  the  repurcha.se  agreement.  The 
Dealers  shall  furnish  the  Advisers  with 
financial  statements  for  their  most 
recent  fiscal  year  and  the  most  recent 
semi-annual  financial  statements  made 
available  to  their  customers.  The 
Advisers  shall  determine  that  the  Dealer 
complies  with  the  above  requirements 
and  with  the  repurchase  agreement 
guidelines  adopted  by  the  Board  of 
Trustees  of  each  Trust.  Each  repurchase 
agreement  will  be  Collateralized  Fully. 

3.  Volume  Limitations  on 
Transactions — Transactions  conducted 

Pursuant  to  the  exemption  shall  be 
mited  to  no  more  than  25%  of  (a)  The 
purchases  or  sales,  as  the  case  may  be, 
by  each  Fund  of  Eligible  Securities  other 


•  Th«  tamu  "AM«t  Backed  Security"  and 
"Eligible  Security"  a*  uaed  in  condition  1(d)  refer 
to  tboae  temu  ai  defined  in  paragraphs  (a)(2)  and 
(aX9)(lil)(C)  of  lb«  propoaed  revision*  to  rule  2»-7, 
a*  currently  proposed  and  as  they  may  be 
reproposed,  adopted,  or  amended.  See  Revisions  to 
Rule*  Regulating  Money  Market  Funds.  Investment 
Company  Act  Release  No.  1WS9  (Dec.  17. 1M3). 


than  repurchase  agreements;  and  (b)  the 
purchases  or  sales,  as  the  case  may  be, 
by  each  Dealer  of  Eligible  Securities 
other  than  repurchase  agreements. 
Transactions  conducted  pursuant  to  the 
exemption  shall  be  limited  to  no  more 
than  10%  of  (a)  The  repurchase 
agreements  entered  into  by  each  Fund 
and  (b)  the  repurchase  agreements 
transacted  by  the  Dealer.  These 
calculations  shall  be  measured  on  an 
annual  basis  (the  fiscal  year  of  each 
Fund  and  of  each  Dealer)  and  shall  be 
computed  with  respect  to  the  dollar 
volume  thereof. 

4.  Information  Required  to  Document 
Compliance  With  Price  Tests — Before 
any  transaction  may  be  conducted 
pursuant  to  the  exemption,  the  Funds  or 
the  Advisers  must  obtain  such 
information  as  they  deem  necessary  to 
determine  that  the  price  test  (as  defined 
in  condition  (5)  below)  applicable  to 
such  transaction  has  been  :.'.^-°sfied.  In 
the  case  of  purchase  or  sale  transactions, 
the  Funds  or  the  Advisers  must  make 
and  document  a  good  faith 
determination  with  respect  to 
compliance  with  the  price-test  based 
upon  current  price  information  obtained 
through  the  contemporaneous 
solicitation  of  bona  fide  offers  in 
connection  with  the  type  of  seciuity 
involved  (the  same  instrument,  credit 
rating,  maturity  and  segment,  if  any,  but 
not  necessarily  the  identical  security  or 
issuer).  With  respect  to  prospective 
purchases  of  securities,  these  dealers 
must  be  those  who  have,  in  their 
inventories,  money  market  securities  of 
the  categories  and  the  types  desired  and 
who  are  in  a  position  to  quote  favorable 
prices  with  respect^h^to.  With  respect 
to  the  prospective  disposition  of 
securities,  these  dealers  must  be  those 
who,  in  the  experienee  of  the  Funds  and 
the  Advisers,  are  in  a  position  to  quote 
favorable  prices.  Before  any  repurchase 
agreements  are  entered  into  pursuant  to 
the  exemption,  the  Funds  or  the 
Advisers  must  obtain  and  document 
competitive  quotations  from  at  least  two 
other  dealers  with  respect  to  repurchase 
agreements  comparable  to  the  type  of 
repurchase  agreement  involved,  except 
that  if  quotations  are  unavailable  from 
two  such  dealers  only  one  other 
competitive  quotation  is  required. 

5.  Price  Tests — In  the  case  of  purchase 
and  sale  transactions,  a  determination 
will  be  required  in  earii  instance,  based 
upon  the  information  available  to  the 
Funds  and  the  Advisers,  that  the  price 
available  from  the  Dealer  is  at  least  as 
favorable  as  that  available  from  other 
sources.  In  the  case  of  "swaps" 
involving  trades  of  one  security  for 
another,  thepric»  test  shall  be  based 
upon  the  transaction  viewed  as  a  whole. 


and  not  upon  the  two  components 
thereof  individually.  With  respect  to 
transactions  involving  repurchase 
agreements,  a  determination  will  be 
required  in  each  instance,  based  on  the 
information  available  to  the  Funds  and 
the  Advisers,  that  the  income  to  be 
earned  from  the  repurchase  agreement  is 
at  least  equal  to  that  available  bom 
other  sources. 

5.  Permissible  Dealer  Spread — The 
Dealers'  spreads  in  regard  to  any 
transaction  with  the  Funds  will  be  no 
greater  than  their  customary  dealer 
spreads,  which  in  turn  will  be 
consistent  with  the  average  or  standard 
spread  charged  by  dealers  in  money 
market  securities  for  the  type  of  security 
and  the  size  of  transaction  involved. 

7.  Parties  Must  be  Factually 
Independent — The  Advisers,  on  the  one 
hand,  and  the  Dealers,  on  the  other,  will 
operate  on  different  sides  of  appropriate 
Chinese  Walls  with  respect  to  the  Funds 
and  Eligible  Securities.  The  Chinese 
Walls  will  include  all  of  the  following 
characteristics,  and  such  others  as  may 
from  time  to  time  be  considered 
reasonable  by  the  Dealers  and  the 
Advisers  to  facilitate  the  factual 
independence  of  the  Advisers  irom  the 
Dealers. 

(a)  Each  of  the  Advisers  will  maintain 
offices  physically  separate  bom  those  of 
Goldman  Sachs. 

(b)  The  compensation  of  persons 
assigned  to  any  of  the  Advisers  (i.e., 
executive,  administrative  or  investment 
personnel)  will  not  depend  on  the 
volume  or  nature  of  trades  effected  by 
the  Advisers  for  the  Funds  with  the 
Dealers  under  this  exemption,  except  to 
the  extent  that  such  trades  may  affect 
the  profits  and  losses  of  The  Goldman 
Sachs  Group,  L.F.  and  Goldman,  Sachs 
&  Co.  (which  includes  those  of  GSMM). 

(c)  Neither  the  Fixed  Income  Division 
of  Goldman,  Sachs  &  Co.^or  GSMM 
will  share  any  of  their  respective  profits 
or  losses  on  such  transactions  with  any 
of  the  Advisers,  provided  that  the 
allocation  of  the  profits  of  The  Goldman 
Sachs  Group,  L.P.  and  Goldman,  Sachs 
&  Co.  (which  includes  those  of  GSMM) 
to  general  partners  thereof,  and  the 
determination  of  general  firmwide 
compensation  to  nonpartners,  will  be 
unaffected  by  this  undertaking. 

(d)  Personnel  assigned  to  the  Funds 
Group  Trading  Desk  will  be  exclusively 
devoted  to  the  business  and  affairs  of 
one  or  more  of  the  Advisers. 

(e)  Personnel  assigned  to  the  Fixed 
Income  Division  and  GSMM  will  not 
participate  in  or  otherwise  seek  to 
influence  the  Funds  Group  Trading 
Desk  other  than  in  the  normal  course  of 
sales  and  dealer  activities  of  the  same 
nature  as  are  simultaneously  being 
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carried  out  with  respect  to  nonaffiUated 
institutional  clients.  Each  Adviser,  on 
the  one  hand,  and  Goldman,  Sachs  & 
Co.  and  GSMM,  on  the  other,  may 
nonetheless  maintain  affiliations  other 
than  with  respect  to  the  Funds,  and  in 
addition  with  respect  to  the  Funds  as 
follows: 

(i)  GSAM  has  organized  and  any  other 
Adviser  may  organize  an  Investment 
PoUcy  Committee  the  members  of  which 
include  Funds  Group  Trading  Desk 
personnel,  other  GSAM  personnel  and 
one  representative  frt>m  the  Investment 
Research  Department  of  Goldman,  Sachs 
&  Co.  This  non-GSAM  member's  input 
on  the  Committee  will  be  limited  solely 
to  expressions  of  his  or  her  opinion  on 
interest  rate  and  similar  economic 
matters,  and  will  be  included  in  the 
Committee  only  to  the  extent  of 
considering  and  ratifying  the  portfolio 
managers'  average  maturity 
recommendations.  The  Investment 
Policy  Committee  will  develop 
recommendations  only  on  average 
maturity  ranges  and  will  not  develop 
recommendations  on  specific  securities 
or  on  types  of  securities. 

(ii)  Funds  Group  Trading  Desk 
personnel  may  rely  on  research, 
including  credit  analysis  and  reports 
prepared  by  the  Goldman  Sachs  Credit 
Department,  which  is  responsible 
firmwide  for  credit  analysis  and 
counterparty  credit  risk  evaluations  and 
recommendations. 

(iii)  Members  of  the  Management 
Committee  of  Goldman,  Sachs  &  Co.  and 
The  Goldman  Sachs  Group,  L.P.  and 
certain  other  senior  executives  with 
responsibility  for  overseeing  operations 
of  vetrious  divisions,  subsidiaries  and 
affiliates  of  Goldman  Sachs  are  not 
precluded  from  exercising  those 
functions  over  the  Advisers  because 
they  oversee  the  Fixed  Income  Division 
and  GSMM  as  well,  provided  that  such 
persons  shall  not  have  any  involvement 
vdth  respect  to  proposed  transactions 
pursuant  to  the  exemption  and  will  not 
in  any  way  attempt  to  influence  or 
control  the  placing  by  the  Funds  or  any 
Adviser  of  others  in  respect  of  Eligible 
Securities  with  Goldman  Sachs. 

8.  Record-keeping  Requirements — ^The 
Funds  and  the  Advisers  will  maintain 
such  records  with  respect  to  those 
transactions  conducted  pursuant  to  the 
exemption  as  may  be  necessary  to 
confirm  compliance  with  the  conditions 
to  the  reauested  relief.  In  this  regard: 

(a)  Eacn  Fund  shall  maintain  an 
itemized  daily  record  of  all  purchases 
and  sales  of  securities  pursuant  to  the 
exemption,  shovdng  for  each 
transaction:  the  name  and  quantity  of 
securities;  the  unit  purchase  or  sale 
price:  the  time  and  date  of  the 


transaction;  whether  such  security  was 
a  First  Tier  Security  or  a  Second  Tier 
Security;  and  the  name  of  the  Dealer 
fit>m  whom  purchased  or  to  whom  sold. 
Such  records  also  shall,  for  each 
transaction,  document  two  quotations 
received  bom  other  dealers  for 
comparable  securities,  including:  The 
names  of  the  dealers;  the  names  of  the 
securities;  the  prices  quoted;  the  times 
and  dates  the  quotations  were  received; 
and  whether  such  securities  were  First 
Tier  Securities  or  Second  Tier 
Securities. 

(b)  Each  Fund  shall  maintain  a  ledger 
or  other  record  showing,  on  a  daily 
basis,  the  percentage  of  the  Fund's  Total 
Assets  represented  by  Second  Tier 
Securities  acquired  from  the  Dealers. 

(c)  Each  Fimd  shall  maintain  records 
sufficient  to  verify  compliance  with  the 
volume  Umitations  contained  in 
condition  (3}.  above.  The  Dealers  will 
provide  the  Funds  with  all  recordsand 
information  necessary  to  implement  this 
requirement. 

(d)  Each  Fund  shall  maintain  records 
sufficient  to  verify  compliance  with  the 
repurchase  agreement  requirements 
contained  in  condition  (2),  above. 

The  records  required  by  this 
condition  (8)  will  be  maintained  and 
preserved  in  the  same  manner  as 
records  required  under  rule  31a-l(b)(l). 

9.  Goldman  Sachs  Guidelines — ^The 
legal  department  of  Goldman,  Sachs  & 
Co.  or  such  other  department 
responsible  for  compliance  (the  "Legal 
Department")  wrill  prepare  guidelines 
for  personnel  of  the  Dealers  and  the 
Advisers  to  make  certain  that 
transactions  conducted  pursuant  to  the 
exemption  comply  with  the  conditions 
set  forth  therein,  and  that  the  parties 
generally  maintain  Pirn's  length 
relationships.  In  the  training  of 
personnel  of  the  Dealers,  particular 
emphasis  will  be  given  to  the  fact  that 
the  Funds  are  to  receive  rates  as 
favorable  as  other  institutional 
purchasers  buying  the  same  quantities. 
The  Legal  Department  will  periodically 
monitor  the  activities  of  the  Dealers  and 
the  Advisers  to  make  certain  that  the 
conditions  set  forth  in  the  exemption 
are  adhered  to. 

10.  Audit  Committee  Guidelines — ^The 
Audit  Committees  of  the  Trustees  of  the 
Trusts,  consisting  of  the  noninterested 
Trustees,  will  prepare  and  periodically 
review  and  update  guidelines  for  the  ~ 
Funds  and  the  Advisers  to  ensure  that 
transactions  conducted  pursuant  to  the 
exemption  comply  with  the  conditions 
set  forth  therein  and  that  the  above 
procedures  are  followed  in  all  respects. 
The-respective  Audit  Committees  will 
periodically  monitor  the  activities  of  the 
Funds  and  the  Advisers  in  this  regard  to 


ensure  that  these  matters  are  being 
accomplished. 

11.  Scope  of  Exemption — ^AppUcants 
expressly  acknowledge  that  any  order 
issued  on  the  application  would  grant 
relief  from  section  17(a)  of  the  Act  only, 
and  would  not  grant  relief  bom  any 
other  section  of,  or  rule  under,  the  Act 
including,  without  limitation,  rule  2a-7. 

12.  Board  flevjew— The  Trustees  of 
each  Trust,  including  a  majority  of  the 
noninterested  Trustees,  have  approved 
the  Fund's  participation  in  transactions 
conducted  pursuant  to  the  exemption 
and  have  determined  that  such 
participation  by  the  Fimd  is  in  the  best 
interests  of  the  Fimd  and  its 
unitholders.  The  minutes  of  the  meeting 
of  the  Board  of  Trustees  at  which  this 
approval  was  given  reflect  in  detail  the 
reasons  for  the  Trustees'  determination. 
The  Trustees  will  review  no  less 
frequently  than  annually  the  Fund's 
participation  in  transactions  conducted 
pursuant  to  the  exemption  during  the 
period  year  and  determine  whether  the 
Fund's  participation  in  such 
transactions  continues  to  be  in  the  best 
interests  of  the  Fund  and  its 
unitholders.  The  minutes  of  the 
meetings  of  the  Trustees  of  each  Trust 
at  which  this  determination  is  made 
will  reflect  in  detail  the  reasons  for  the 
Trustees'  determination. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Jonathan  K.  Katz, 

Secretary. 

(PR  Doc.  94-26964  Filed  10-31-94;  8:45  ami 
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[Rel.  No.  IC-20657;  File  No.  812-9144] 

Salomon  Brothers  Capital  Fund,  lnc.%t 
a!.;  Notice  of  Application 

October  26. 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 

ACTION:  Notice  of  application  for 
exemption  tmder  the  Investment 
Company  Act  of  1940  ("the  Act"). 

APPLICANTS:  Salomon  Brothers  Capital 
Fund,  Inc.,  Salomon  Brothers  Investors 
Fund,  Inc.,  and  Salomon  Brothers  Series 
Funds,  Inc.  (collectively,  the  "Funds"), 
Salomon  Brothers  Asset  Management, 
Inc.  (the  "Adviser"),  Salomon  Brothers. 
Inc.  (the  "Distributor"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  exempting 
applicants  bom  sections  2(a)(32), 
2(a)(35),  18(f)(1),  18(g),  18(i).  22(c).  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder. 
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SUMMARY  Of  APPUCATION:  AppUcontS 
request  an  order  that  would  permit 
certain  investment  companies  to  issue 
multiple  classes  of  shares  representing 
interests  in  the  same  portfoUos  of 
securities  and  assess,  and  under  certain 
draimstancea  waive,  a  contingent 
deferred  sales  charge  ("CDSC")  on 
redemptions  of  shares. 
FMJNO  DATES:  The  application  was  filed 
on  August  3, 1994,  and  amended  on 
September  28, 1994,  and  October  7. 
1994. 

HEAMNQ  OR  HOmfKAVOH  Of  HiAfVNQ:  An 
order-granting  the  application  will  be 
Issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  ue  SEC  by  5:30  p.m.  on 
November  21, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
■  request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

AOOflCSSES:  Secretary,  SEC,  450  5th 
Street  NW.,  Washington,  DC.  20549. 
Apphcants,  c/o  Michael  S.  Hyland, 
Salomon  Brothers  Asset  Management. 
Inc.,  Seven  World  Trade  Center.  New 
York,  New  York  10048;  copy  to  Gary 
Schpero,  Esq.,  Simpson  Thatcher  & 
Baitlett.  425  Lexington  Avenutf,  New 
York,  New  York  10017. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson 
Branch  Chief,  at  (202)  942-0564 
(Dtvision  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 
SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

A.  Multi-Class  Distribution  System 

1.  Each  Fund  is  an  open-end 
management  investment  company 
registered  under  the  Act.  The  term 
"Fund"  refers  to  the  registered 
investment  company  while  the  term 
"Portfolio"  refers  to  a  particular 
portfolio  of  a  Fund.  For  a  single  series 
investment  company,  the  terms  "Fund" 
and  "Portfolio"  are  interchangeable.  The 
Adviser  provides  investment  advisory 
services  to  each  Fund.  The  Distributor 


acts  as  distributor  for  the  shares  of  each 
Fund.  Applicants  request  that  the  relief 
granted  extend  to  any  open-end 
investment  company  that  is  or  may 
become  a  member  of  Salomon  Brothers 
Asset  Management,  Inc's  "group  of 
investment  comf>anies"  as  defined  in 
rule  lla-3  under  the  Act.  Existing 
Funds  that  intend  to  rely  on  the 
requested  order  have  been  named  as 
applicants. 

2.  Applicants  propose  to  establish  a 
multiple  class  distribution  system.  Each 
Portfolio  proposes  to  offer  investors  the 
option  of  purchasing  shares  that  are 
either  subject  to  a  conventional  front- 
end  sales  load  ("Front-End  Option"). 
subject  to  a  CDSC  ("Deferred  Option"), 
or  not  subject  to  any  such  sales  charge. 
Shares  offered  pursuant  to  any  of  these 
options  could  be  offered  in  conjimction 
with  a  rule  12b-l  plan  or  non-rule  12l>- 
1  shareholder  services  plan.  The  12b-l 
plans  and  shareholder  services  plans 
collectively  are  referred  to  as  the 
"Plans."  The  sum  of  any  initial  sales 
charge,  asset  based  sales  charge,  and 
CDSC  will  not  exceed  the  maximum 
sales  charge  provided  for  in  article  III, 
section  26  of  the  Rules  of  Fair  Practice 
of  the  National  Association  of  Securities 
Dealers,  Inc. 

3.  Under  the  proposed  distribution 
system,  a  Fund  (on  behalf  of  a  Portfolio) 
or  the  Fund's  distributor  may  enter  into 
agreements  with  service  agents  for 
services  pursuant  to  a  I2l>--1  plan  or 
pursuant  to  a  shareholder  services  plan. 
The  expense  of  payments  made 
pursuant  to  a  12b-l  plan  agreement  or 
a  shareholder  services  plan  agreement 
("Plan  Payments")  will  be  borne 
entirely  by  the  beneficial  owners  of  the 
class  to  which  the  particular  agreement 
relates. 

4.  A  Portfolio's  gross  income  will  be 
allocated  pro  rata  to  each  class  on  the 
basis  of  the  net  assets  of  each  class. 
Expenses  incurred  by  a  Fund  that  are 
not  attributable  to  a  partic\ilar  Portfolio 
of  the  Fund  or  to  a  particular  class  of  a 
Portfoho  ("Fund  Expenses"),  and 
exfwnses  incurred  by  a  particular 
Portfolio  of  a  Fund  that  are  not 
attributable  to  any  particular  class  of  the 
Portfolio  ("Portfolio  Expenses")  will  be 
allocated  to  each  class  on  the  basis  of 
relative  net  assets.  Expenses  specifically 
attributable  to  a  particular  class  of  a 
Portfoho  ("Class  Expenses")  will  be 
allocated  directly  to  such  class.  Class 
Expenses  will  consist  only  of  those 
expenses  specified  in  condition  one, 
below.  Because  Plan  Payments  and 
Class  Expenses  will  be  borne  by  the 
class  to  which  they  are  attributable,  the 
net  investment  income  of  (and 
dividends  payable  to)  the  classes  may 
differ.  As  a  result,  the  net  asset  value 


per  share  of  different  classes  may  differ 
for  Portfolios  that  do  not  declare 
dividends  daily. 

5.  Under  the  proposed  distribution 
system,  each  Portfolio's  shares, 
regardless  of  class,  will  represent  a  pro 
rata  interest  in  its  portfolio  securities 
and  will  have  identical  voting, 
dividend,  liquidation,  and  other  rights, 
preferences,  powers,  restrictions, 
limitations,  qualifications,  designations, 
terms,  and  conditions,  except  that:  (a) 
each  class  will  have  a  different 
designation;  (b)  each  class  will  bear  its 
own  Plan  Payments  and  Gass  Expenses; 

(c)  only  shareholders  of  affected  classes 
will  be  entitled  to  vote  on  matters 
pertaining  to  the  12b-l  plan  and  12b- 

1  plan  agreements  relating  to  such  class; 

(d)  each  class  will  have  different 
exchange  privileges;  and  (e)  certain 
classes  will  have  a  conversion  feature. 

6.  Shares  of  each  class  may  be 
exchanged  only  for  shares  of  the  same 
class  in  another  Portfolio.  The  exchange 
privileges  will  operate  in  accordance 
with  rule  lla-3  under  the  Act. 

B.  The  CDSC 

1.  Investors  choosing  the  Deferred 
Option  will  purchase  shares  at  net  asset 
value,  without  the  imposition  of  a  sales 
load  at  the  time  of  purchase,  but  subject 
to  a  CDSC  that  decreases  over  time.  A 
CDSC  will  not  be  imposed  on 
redemptions  of  Deferred  Option  shares 

Eurchased  more  than  a  specified  period 
afore  the  redemption,  or  shares  derived 
from  reinvestment  of  dividends  and 
distributions.  No  CDSC  will  be  imposed 
on  any  amount  that  represents  an 
increase  in  the  value  of  the  Deferred 
Option  shares  resulting  from  capital 
appreciation  above  the  amount  paid  for 
such  shares.  In  determining  the 
appUcability  and  rate  of  any  CDSC.  it 
will  be  assumed  that  a  redemption  is 
made  first  of  shares  representing 
reinvestment  of  dividends  and  capital 
gain  distributions;  then  of  amounts 
representing  the  increase  in  net  asset 
vahie  above  the  total  amoimt  of 
payments  for  the  purchase  of  Deferred 
Option  shares  currently  held  by  the 
shareholder;  and  finally,  of  other  shares 
held  by  the  shareholder  for  the  longest 
period  of  time.  This  order  of  redemption 
will  result  in  a  charge,  if  any,  imposed 
at  the  lowest  possible  rate. 

2.  After  Deterred  Option  shares  are  no 
longer  subject  to  a  CC)SC.  the  shares 
(except  those  purchased  through 
reinvestment  of  dividends  and  other 
distribution  paid  in  respect  of  Deferred 
Option  shares  of  such  Portfoho)  will 
automatically  convert  to  non-CDSC 
shares  of  such  Portfolio  at  the  relative 
net  asset  values  of  the  two  classes.  For 
purposes  of  conversion  to  Front-End 


Option  shares,  all  shares  in  a 
shareholder's  Portfoho  account  that 
were  purchased  through  the 
reinvestment  of  dividends  and  other 
distributions  paid  in  respect  of  Deferred 
Option  shares  (and  which  have  not 
converted  to  Front-End  Option  shares) 
will  be  considered  to  be  held  in  a 
separate  sub-accbimt.  Each  time  any 
Deferred  option  shares  in  the 
shareholder's  Portfolio  account  (other 
than  those  in  the  sub-account  referred  to 
in  the  preceding  sentence)  convert  to 
Front-End  Option  shares,  a  pro  rata 
portion  of  the  Deferred  Option  shares 
then  in  the  sub-account  also  will 
convert  to  Front-End  Option  shares.  The 
portion  will  be  determined  by  the  ratio 
that  the  shareholder's  Deferred  Option 
shares  converting  to  Front-End  Option 
shares  bears  to  the  shareholder's  total 
Deferred  Option  shares  not  acquired 
through  dividends  and  distributions. 

3.  Apphcants  request  relief  to  permit 
each  Fund  to  waive  or  reduce  the  CDSC 
under  certain  circumstances.  Any 
waiver  or  reduction  will  comply  with 
the  conditions  in  paragraphs  (a)  through 
(d)  of  rule  22d-l  under  the  Act. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
sections  18(f)(1),  18(g),  and  18(i)  of  the 
Act  to  the  extent  that  the  proposed 
issuance  and  sale  of  multiple  classes  of 
shares  representing  interests  in  a  Fund's 
Portfolios  could  be  deemed:  (A)  to  result 
in  a  "senior  security"  within  the 
meaning  of  section  18(g)  and  to  be 
prohibited  by  section  18(f)(1),  and  (B)  to 
violate  the  equal  voting  provisions  of 
section  18(i).  Apphcants  believe  that  the 
proposed  alloication  of  expenses  and 
voting  rights  in  the  manner  described 
above  is  equitable  and  would  not 
discriminate  against  any  group  of 
shareholders.  "The  proposed 
arrangement  does  not  involve 
borrowings,  aad  does  not  affect  the 
Funds'  existing  assets  or  reserves.  The 
proposed  arrangement  also  will  not 
increase  the  speculative  character  of  the 
shares  of  a  Fund. 

2.  Applicants  also  request  an 
exemption  under  section  6(c)  from 
sections  2(a)(32),  2(a)(35),  22(c),  and 
22(d)  of  the  Act  and  rule  22c-l 
thereunder  to  permit  the  Funds  to  assess 
and,  under  certain  circumstances,  waive 
a  CDSC  on  redemptions  of  shares. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  shall  be 
subject  to  the  following  conditions: 

1.  Each  class  of  shares  will  represent 
interests  in  the  same  portfoho  of 
Investments  of  a  Portfolio,  and  be 


identical  in  all  respects,  except  as  set 
forth  below.  The  only  differences  among 
the  classes  of  shares  of  a  Portfoho  will 
related  solely  to:  (a)  the  impact  of  the 
disproportionate  Plan  Payments;  (b)  the 
method  of  allocating  certain  Class 
Expenses,  which  are  limited  to  (i) 
transfer  agent  fees  as  identified  by  the 
transfer  agent  as  being  attributable  to  a 
specific  class  and  any  shareholder 
servicing  costs  not  covered  by  a 
shareholder  services  plan;  (ii)  printing 
and  postage  expenses  related  to 
preparing  and  distributing  to  the 
shareholders  of  a  specific  class  materials 
such  as  shareholder  reports, 
prospectuses  and  proxies;  (iii)  Blue  Sky 
registration  fees  incurred  by  a  class;  (iv) 
SEC  registration  fees  incurred  by  a  class; 
(v)  the  expense  of  administrative 
personnel  and  services  as  required  to 
support  the  shareholders  of  a  specific 
class;  (vi)  Utigation  or  other  legal 
expenses  relating  solely  to  one  class; 
(vii)  professional  fees  relating  solely  to 
such  class;  (viii)  directors'  fees, 
including  independent  counsel  fees, 
incurred  as  a  result  of  issues  relating  to 
one  class,  and  (ix)  sbareholder  meeting 
expenses  for  meetings  of  a  particular 
class;  (c)  the  fact  that  the  class  will  vote 
separately  with  respect  to  any  matter 
specifically  affecting  that  class, 
including  without  limitation  rule  12b-l 
distribution  plans  and  shareholder 
services  plans,  except  as  provided  in 
condition  sixteen  below;  (d)  the 
different  exchange  privileges  of  the 
classes  of  shares;  (e)  designation  of  each 
class  of  shares  of  the  Portfoho;  and  (f) 
certain  classes  will  have  a  conversion 
feature.  Any  additional  incremental 
expenses  not  specifically  identified 
above  which  are  subsequently  identified 
and  determined  to  be  properly  allocable 
to  one  class  of  shares  shall  not  be  so 
allocated  until  approved  by  the  SEC 
pursuant  to  an  amended  order. 

2.  The  directors  of  each  Fund, 
including  a  majority  of  the  independent 
directors,  will  approve  the  system  of  the 
offering  of  the  various  classes  of  shares. 
The  minutes  of  the  meetings  of  the 
directors  regarding  deliberations  of  the 
directors  with  respect  to  the  approvals 
necessary  to  implement  the  multi-class 
arrangement  for  any  Portfolio  will 
reflect  in  detail  the  reasons  for  the 
directors'  determinations  that  the 
system  is  in  the  best  interests  of  that 
Portfoho  and  its  shareholders. 

3.  On  an  ongoing  basis,  the  directors 
of  each  Fund,  pursuant  to  their 
fiduciary  responsibiUties  imder  the  Act 
and  otherwise,  will  monitor  such  Fund 
for  the  existence  of  any  material 
confhcts  between  the  interests  of  the 
classes  of  outstanding  shares.  The 
directors,  including  a  majority  of  the 


independent  directors,  shall  take  such 
action  as  is  reasonably  necessary  to 
eliminate  any  such  conflicts  that  may 
develop.  The  Adviser  and  Distributor  of 
each  Fund  will  be  responsible  for 
reporting  any  potential  or  existing 
confhcts  to  the  directors.  If  a  conflict 
arises,  the  Adviser  and  Distributor  at 
their  own  cost  will  remedy  such  confhct 
up  to  and  including  establishing  a  new 
registered  management  investment 
company. 

4.  The  directors  of  each  Fund  will 
receive  quarterly  and  annual  statements 
concerning  distribution  and  shareholder 
servicing  expenditures  complying  with 
paragraph  (b)(3)(ii)  of  rule  12b-l.  as  it 
may  be  amended  from  time  to  time.  In 
such  statements,  only  expenditures 
properly  attributable  to  the  sale  or 
servicing  of  a  particular  class  of  shares 
will  be  used  to  justify  any  distribution 
or  servicing  fee  charged  to  that  class. 
Expenditures  not  related  to  the  sale  or 
servicing  of  a  particular  class  will  not  be 
presented  to  the  directors  to  justify  any 
fee  attributable  to  that  class.  The 
statements,  including  the  allocations 
upon  which  they  are  based,  will  be 
subject  to  the  review  and  approval  of 
the  independent  directors  in  the 
exercise  of  their  fiduciary  duties. 

5.  Dividends  paid  with  resp)ect  to  each 
class  of  shares  of  a  Portfoho,  to  the 
extent  any  dividends  are  paid,  will  be 
calculated  in  the  same  manner,  at  the 
same  time,  on  the  same  day,  and  will  be 
in  the  same  amount,  except  that  Plan 
Payments  and  Class  Expenses 
applicable  to  a  class  will  be  borne 
exclusively  by  that  class. 

6.  Any  shareholder  services  plan  will 
be  adopted  and  operated  in  accordance 
with  the  procedures  set  forth  in  rule 
12b-l  (b)  through  (0  as  if  the 
expenditures  made  thereunder  were 
subject  to  rule  12b-l,  except  that 
shareholders  need  not  enjoy  the  voting 
rights  specified  in  rule  12b-l. 

7.  The  methodology  and  procedures 
for  calculating  the  net  asset  value, 
dividends,  and  distributions  of  the 
various  classes,  and  the  proper 
allocation  of  expenses  among  the 
classes,  have  been  reviewed  by  an 
expert  (the  "Expert").  The  Expert  has 
rendered  a  report  to  applicants,  a  copy 
of  which  has  been  provided  to  the  staff 
of  the  SEC.  The  report  states  that  such 
methodology  and  procedures  are 
adequate  to  ensure  that  the  calculations 
and  allocations  will  be  made  in  an 
appropriate  manner.  The  Expert  or  an 
appropriate  substitute  Expert  will 
monitor,  on  an  ongoing  basis,  the 
maimer  in  which  the  calculations  and 
allocations  are  being  made  and,  based 
on  that  review,  will  render  at  least 
annually  a  report  to  each  Fund  that  the 
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calculations  and  allocations  are  being 
made  properly.  The  reports  of  the 
Expert  shall  be  filed  as  part  of  the 
periodic  reports  filed  with  the  SEC 
pursuant  to  sections  30(a)  and  30(b)(1) 
of  the  Act.  The  work  papers  of  the 
Expert  with  respect  to  such  reports, 
following  request  by  a  Fund  (which 
each  Fund  agrees  to  provide),  will  be 
available  for  inspection  by  the  SEC  staff 
upon  the  written  request  to  a  Fund  for 
such  work  papers  by  a  senior  member 
of  the  SEC's  Divisions  of  Investment 
Management,  limited  to  the  Director,  an 
Associate  Director,  the  Chief 
Accountant,  the  Chief  Financial 
Analyst,  an  Assistant  Director,  and  any 
Regional  Administrative  or  Associate 
and  Assistant  Administrators.  The 
initial  report  of  the  Expert  is  a  "report 
on  policies  and  procedures  placed  in 
operation,"  and  the  ongoing  reports  will 
be  "reports  on  policies  and  procedures 
placed  in  operation  and  tests  of 
operating  enectiveness"  as  defined  and 
described  In  the  AICPA's  SAS  No.  70, 
as  it  may  be  amended  from  time  to  time, 
or  in  similar  auditing  standards  as  may 
be  adopted  by  the  AICPA  from  time  to 
time. 

8.  Applicants  have  adequate  facilities 
in  place  to  ensure  implementation  of  the 
methodology  and  procedures  for 
calculating  the  net  asset  value  and 
dividends  and  distributions  of  the 
various  classes  of  shares  and  the  proper 
allocation  of  expenses  among  the  classes 
of  shares.  This  representation  has  been 
concurred  with  by  the  Expert  in  the 
initial  report  referred  to  in  condition 
seven,  above,  and  will  be  concurred 
with  by  the  Expert,  or  an  appropriate 
substitute  Expert,  on  an  ongoing  basis  at 
least  annually  in  the  ongoing  reports 
referred  to  in  condition  seven. 
Applicants  will  take  immediate 
corrective  measures  if  this 
representation  is  not  concurred  in  by 
the  Expert,  or  appropriate  substitute 
Expert. 

9.  The  prospectus  of  each  Fund  will 
contain  a  statement  to  the  effect  that  a 
salesperson  and  any  other  person 
entitled  to  receive  compensation  for 
selling  or  servicing  Fund  shares  may 
receive  different  compensation  with 
respect  to  one  particular  class  of  shares 
over  another. 

10.  Each  Portfolio  will  disclose  the 
respective  expenses,  performance  data, 
distribution  arrangements,  services, 
fees,  sales  loads,  deferred  sales  loads, 
conversion  features  and  exchange 
privileges  applicable  to  each  class  of 
shares  in  every  prospectus,  regardless  of 
whether  all  classes  of  shares  are  offered 
through  each  prospectus.  Each  Portfolio 
will  disclose  the  respective  expenses 
and  performance  data  applicable  to  all 


classes  of  shares  in  every  shareholder 
report.  The  shareholder  reports  will 
contain  in  the  statement  of  assets  and 
liabilities  and  statement  of  operations 
information  related  to  the  Portfolio  as  a 
whole  generally  and  not  on  a  per  class 
basis,  ^ch  Portfolio's  per  share  data, 
however,  will  be  prepued  on  a  per  class 
basis  with  respect  to  all  classes  of  shares 
of  such  Portfolio.  To  the  extent  any 
advertisement  or  sales  hterature 
describes  the  expenses  or  performance 
data  applicable  to  any  class  of  shares,  it 
also  will  disclose  the  respective 
expenses  and/or  {>erformance  data 
applicable  to  all  classes  of  shares.  The 
information  provided  by  applicants  for 

Eublication  in  any  newspaper  or  similar 
sting  of  a  Portfolio's  net  asset  value 
and  public  offering  price  will  present 
each  class  of  shares  separately. 

11.  The  Distributor  will  adopt 
compliance  standards  as  to  when  shares 
of  a  particular  class  may  appropriately 
be  sold  to  particular  investors. 
Applicants  will  require  all  persons 
selling  shares  of  a  Fund  to  conform  to 
these  standards. 

12.  The  conditions  pursuant  to  which 
the  exemptive  order  is  granted  and  the 
duties  and  responsibilities  of  the 
directors  of  each  Fund  with  respect  to 
the  multi-class  arrangement  will  be  set 
forth  in  guidelines  that  will  be 
furnished  to  the  directors  as  part  of  the 
materials  setting  forth  the  duties  and 
responsibilities  of  the  directors. 

13.  Applicants  acknowledge  that  the 
grant  of  the  exemptive  order  requested 
by  the  application  will  not  imply  SEC 
approval,  authorization,  or  acquiescence 
in  any  particular  level  of  payments  that 
may  be  made  pursuant  to  a  12b-l  plan 
or  a  shareholder  services  plan  in 
rehance  on  the  exemptive  order. 

14.  The  initial  determination  of  the 
Class  Expenses  that  v^ll  be  allocated  to 
a  particular  class  and  any  subsequent 
changes  thereto  will  be  reviewed  and 
approved  by  a  vote  of  the  directors  of 
the  relevant  Fund,  including  a  majority 
of  the  independent  directors.  Any 
person  authorized  to  direct  the 
allocation  and  disposition  of  monies 
paid  or  payable  by  a  Fund  to  meet  Class 
Expenses  shall  provide  to  such  Fimd's 
directors,  and  such  Fund's  directors 
shall  review,  at  least  quarterly,  a  written 
report  of  the  amounts  so  expended  and 
the  purposes  for  which  such 
expenditures  were  made. 

15.  Any  class  of  shares  with  a 
conversion  feature  ("Purchase  Class") 
will  convert  into  another  class  ("Target 
Class")  of  shares  on  the  basis  of  the 
relative  net  asset  values  of  the  two 
classes,  without  the  imposition  of  any 
sales  load,  fee,  or  other  charge.  After 
conversion,  the  converted  shares  will  be 


subject  to  an  asset-based  sales  charge 
and/or  service  fee  (as  those  terms  are 
defined  in  article  III,  section  26  of  the 
National  Association  of  Securities 
Dealers.  Inc's  Rules  of  Fair  Practice),  if 
any,  thjt  in  the  aggregate  are  lower  than 
the  asset  -based  sales  charge  and  service 
fee  to  which  they  were  subject  before 
the  conversion. 

16.  If  a  Fund  adopts  or  implements 
any  amendment  to  a  rule  12b-l  plan  (or, 
if  presented  to  shareholders,  adopts  or 
implements  any  amendment  of  a  non- 
rule  12b-l  shareholder  services  plan) 
that  would  increase  materially  the 
amount  that  may  be  borne  by  the  Target 
Class  shares  under  a  plan,  existing 
Purchase  Class  shares  will  stop 
converting  into  Target  Class  shares 
tmless  the  Purchase  Class  shareholders, 
voting  separately  as  a  class,  approve  the 
proposal.  Such  Fund's  directors  shall 
take  such  action  as  is  necessary  to 
ensure  that  existing  Purchase  Class 
shares  are  exchanged  or  converted  into 
a  new  class  of  shares  ("New  Target 
Class"),  identical  in  all  material  respects 
to  the  Target  Class  as  it  existed  before 
implementation  of  the  proposal,  no  later 
than  the  date  such  shares  previously 
were  scheduled  to  convert  into  Target 
Class  shares.  If  deemed  advisable  by 
such  Fund's  directors  to  implement  the 
foregoing,  such  action  may  include  the 
exchange  of  all  existing  Purchase  Class 
shares  Tot  a  new  class  ("New  Purchase 
Class"),  identical  to  existing  Purchase 
Class  shares  in  all  material  respects 
except  that  New  Purchase  Class  shares 
will  convert  into  New  Target  Class 
shares.  A  New  Target  Class  or  New 
Piirchase  Class  may  be  formed  without 
further  exemptive  relief.  Exchanges  or 
conversions  described  in  this  condition 
shall  be  effiected  in  any  manner  that 
such  Fund's  directors  reasonably 
believe  will  not  be  subject  to  federal 
taxation.  In  accordance  with  condition 
three,  any  additional  cost  associated 
with  the  creation,  exchange,  or 
conversion  of  New  Target  Class  shares 
or  New  Purchase  Class  shares  shall  be 
borne  solely  by  the  Adviser  and 
Distributor.  Purchase  Class  shares  sold 
after  the  implementation  of  the  proposal 
may  convert  into  Target  Class  shares 
subject  to  the  higher  maximum 
payment,  provided  that  the  material 
features  of  the  Target  Class  plan  and  the 
relationship  of  such  plan  to  the 
Purchase  Class  shares  are  disclosed  in 
an  effective  registration  statement. 

17.  Applicants  will  comply  with  the 
provisions  of  proposed  rule  6c-10  under 
the  Act,  Investment  Company  Act 
Release  No.  16619  (Nov.  2, 1988),  as 
such  rule  is  currently  proposed  and  as 

it  may  be  reproposed,  adopted,  or 
amended. 
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For  the  SEC,  by  the  Diviuonof  Investment 
Management,  under  dblegatedauthority. 
Jonathan  G.  KalE., 
Secretary. 

[PR  Doc.  94-27040  Filed  10^31i-94j;8:4Sani]i 
Biumo  caoratiboi'Mi 

Pnvestment  CompanyL  AoMM.  No  2066Q] 
812-85861 

The  Galaxy  Fund;  atat.;  Nottoa  of 
Application 

October  2B,  19Mt 

AGENCY:  Seciuities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  imder  the  Investment 

Company  Act  of  1940  ("Act"); 

APPUCANTSiThe  Gala^  Fund  (the 
"Trust"),  Fleet  Investment  Advisors. 
Inc.  (the  "Advisers"),  and  Fleet 
Securities,  Inc.  ("Fleet  Seciuities"), 
RELEVANT  ACT  SECTtONS:  Exemption 
requested  imder  sections  6(c),  10(f),  and 
17(b)  fitun  sections  10(0  and  17(a). 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  to  let  the  Trust's  Rhode 
Island  Mimicipal  Bond  Fund  (the 
"P<Vtfolio")  purchase  certain  debt 
securities  issued  by  the  State  of  Rhode 
Island  from  Fleet  Securities  when  such 
securities  are  underwritten  solely  by 
Fleet  Securities  or  when  Fleet  Securities 
is  a  member  of  the  underwriting 
syndicate.  The  ordenalso  would  let  the 
Portfolio  purchase  such  securities  from 
a  syndicate  manager  of  an  underwriting 
syndicate  of  which  Fleet  Seciuities  is  a 
member  when  such  securities  are 
designated  as  group  sales. 
RUNG  DATES:  The  application  was  filed 
on  September  20, 1993,  and  amended 
on  February  10, 1994,  May  6. 1994,  and 
June  30, 1994. 

HEARING  OR  NOTIFICATION  Of  HEARING:  An 
order  granting  the  application  will  be 
issued  imless  the  SEC  orders  a  h'earing. 
Interested  persons  may.  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  witk  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  21, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an.  affidavit  or« 
for  lavtryers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest;  the  reason- for  the 
request,  and. the  issues  contested. 
Persons  who.  wish  to  be  notified  ofa 
hearing  may  request  such  notification 
by  writing  totheSEC's  Secretary. 
ADDRESSES:  Seoretary,  SfiG,  460  Fifth 
Street  NW..,  Washington.  D£  20549.  The 
Trust,, 440  Lincoln.  Street,  Worcester, 


Massachusetts  Q160&-1959i  The 
Adviser.  45  East  Avanue,  Rochs^ei; 
New  York  14604.  Fleet  Securitiea,  14 
Wall  Street,  27th  Floor,  New  York,  New 
York  10005. 

FOR  FURTHER  INFORMATION  CONTMCT:  C. 
David  Messman,  Branch  Chief,  at  (202) 
942-0564  (Division  of  Investment 
Management^  Office  of  Investmrart 
Company  Regulation)! 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  svunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Rq>iesentations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  The  Portfolio  is  a  series  of  the 
Trust  that  has  not  yet  commenced 
operations.  The  Adviser  will  act  as 
investment  adviser  to  the  Portfolio.  The 
Adviser  is  a  wholly-owned  subsidiary  of 
Fleet  Financial  Group,  Inc.  ("Fleet 
Financial"),  a  multi-bank  holding 
company. 

2.  The  Portfolio's  investment  objective 
is  to  seek  as  high  a  level  of  current 
interest  income  exempt  from  federal 
income  tax,  and,  to  the  extent  possible, 
from  Rhode  Island  personal  income  tax, 
as  is  consistent  with  relative  stability  of 
principal.  To  achieve  this  objective,  the 
Portfolio's  assets  will  be  invested  in 
debt  securities  of  the  State  of  Rhode 
Island,  its  political  sub-divisions, 
authorities,  agencies,  instrumentalities, 
and  corporations,  the  interest  on  which 
is  exempt  from  Federal  and  Rhode 
Island  personal  income  taxes  ("Rhode 
Island  Tax-Exempt  Securities"),  and  in 
debt  securities  of  other  governmental 
issuers  such  as  Puerto  Rico,  the  interest 
on  which  is  tax-exempt. 

3.  Fleet  Seciuities,  a  whooly-owned 
subsidiary  of  Fleet  Financial,  is  one  of 
the  top  three  underwriters  in  most  types 
of  Rhode  Island  Tcix-Exempt  Securities 
based  on  both  dollar  volume  and: 
number  of  new  issues.  From  198& 
through  1993.  Fleet  Securities  served  as 
underwriter  of  approximately  $5.1 
billion  in  principal  amount  of  Rhode 
Island  Tax-Exempt.  Securities.  This 
number  representedtapproximately  57% 
of  the  total  dollar  amount,  and 
approximately  76%  of  the  total  number, 
of  new  issues. of  Rhode  Island  Tax- 
Exempt  Securitiea  duringthose  years. 

4.  Applicants  assert  that  the  supply  of 
Rhode  Island  Tax-Exempt  Securities  in 
the  secondary  market  historically  has 
been  limited,  both  as  to  the  number  of 
available  issues  andithelFsizB.  Evea 
when  the  amount  available<initfae 
secondary  market. iaralatiiwd^-hi^. 


many  of  the  issuesavail^le  may  be 
unsuitdile  Cor  puschaae-by  the  Portfolio) 
due  to  their  credit' quality  or  other 
characteristics.  Consequently, 
applicants  have  an  increased  need  to 
acquire  Rhode  IslandTax-Exempt 
SecuiitiBS  in  underwritten  ofEeringa.. 

5.  Applicants  request.reiief  from:  (a)i 
section  17(a)  to  permit  the  Portfolio  to 
purehase  Rhode  Island  Tax-Exempt; 
Securities  from  Fleet  Seciuities  wheK 
such  securities  an  underwritten  solely 
by  Fleet  Securities;  (b)  sections  17(a) 
and  10(0  to  permit  the  Portfolio  to 
purchase  Rhode  Island  Tax-Exempt 
Securities  from  Fleet  Securities  when 
Fleet  Securities  is  a  member  of  an 
underwriting  syndicate;  and  (c)  sections 
17(a)  and  10(0  to  permit  the  Portfolio  to 
purchase  Rhode  Island  Tax-Exempt 
Securities  from  a  syndicate  manage 
when  such  securities  are  designated  as 
group  sales.  The  requested  order  would 
not  permit  principal  transactions 
between  Fleet  Securities  and  the 
Portfolio  in  other  securities  or  for  I^ode 
Island  Tax-Exempt  Securities  sold  in  the 
secondary  market. 

6.  A  "group  order"  is  an  order 
submitted  to  an  underwriting  syndicate 
which  benefits  all  members  of  the 
syndicate  according  to  their  percentage 
participation  in  the  syndicate.  A  group 
order  may  be  distinguished  from  a 
"designated  order,"  in'which  the 
investor  designates  two  or  more 
members  of  the  syndicate  to  retain:  that 
portion  of  the  commission  not  retained 
by  the  syndicate  manger(s),  and  from  a 
"member  order."  in  which  an  investor 
places  an  order  directly  with  a  member 
of  the  syndicate  that  retains  that  portion 
of  the  commission  not  retained  by  the 
manager.  Group  orders  may  be  filled 
"net"  (the  syndicate  retains  the  entire 
commission)  or  "less  the  concession"  (a. 
dealer  who  is  not  a  member  of  the 
syndicate  receives  part  of  the 
commission).  An  investor  who  places  a 
"group  net  order"  has  no  power  to 
designate  particular  members  of  the 
syndicate  to  receive  that' portion  of  the 
commission  not  retained  by  the 
syndicate  manager{s).  If  an  offering  is 
oversubscribed,  "group  net  orders"  are 
the  first  orders  to  be  filled.  Applicants 
believe  that  aisignificant  portion  of  all 
orders  submitted  for  oversubscribed 
new  issues  of  Rhode  Island  Tax-Exempt 
Securities  are  submitted  as  group  net 
orders.  Consequmitly,  the  Portfolio  must 
be  able  to  place  group  net  orders  to 
obtain  its  proper  share  of 
oversubscribed  new  issues.  "Group 
sales-"  result  bom  group  orders. 

7.  Althou^tfae tenns and  conditions 
of  a  new.  issue  of  tax-exempt  securities 
may  be  negotiated  between  the  issuer 
and  the  underwriters,  the  market  for 
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Rhode  Island  Tax-Exempt  Securities  is 
very  competitive  and  tlie  yield  and  price 
of  the  aeoirities  must  be  satisEactory  to 
the  issuer  as  well  as  to  potential 
purchasers  to  consummate  an  offering. 
The  issuer  and  the  underwriters  have 
access  to  current  information  about 
comparable  yields  and  prices 
commanded  by  contemporary  new 
issues  of  similar  quality  and  maturity  in 
Rhode  Island  and  throughout  the 
country,  and  to  information  about  yields 
and  maritet  prices  of  outstanding  FQiode 
Island  Tax-Exempt  Securities.  Because 
the  pricing  of  each  new  issue  is 
governed  by  the  disciplines  of  yield  and 
price  that  exist  in  a  competitive  market, 
applicants  believe  that  the  pricing  of 
seoirities  purchased  in  reliance  on  the 
requested  order  will  be  fair 
notwithstanding  the  dominant  position 
of  Fleet  Securities  in  the  market  for 
Rhode  Island  Tax-Exempt  Securities. 

8.  All  the  transactions  conducted 
under  the  requested  order  will  comply 
with  the  provisions  of  rule  lOf-3.  other 
than  paragraph  (f).  In  addition,  the 
Adviser.  Fleet  Securities.  Fleet 
Financial  and  any  affiliated  persons 
thereof,  and  all  other  entities  for  which 
investment  decisions  are  made  by  the 
Adviser,  Fleet  Securities,  Fleet 
Financial,  and/or  afTiliated  persons 
thereof  ("Related  Purchasers")  will  not 
in  the  aggregate  purchase  more  than  the 
greater  of  4%  or  $500,000,  but  in  no 
event  more  than  10%,  of  any  class  of  an 
issue  of  Rhode  Island  Tax-Exempt 
Securities  purchased  pursuant  to  the 
requested  order.  As  a  result,  any  new 
issue  of  Rhode  Island  Tax-Exempt 
Securities  will  have  to  be  made  on  such 
terms  and  conditions,  including  the 
price,  as  are  acceptable  in  the  new  issue 
market. 

Applicants'  Legal  Analysis 

1  Section  2(a)(3)  defmes  the  term 
"affiliated  person  of  another  person"  to 
include,  in  relevant  part,  (a)  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  common  control 
with  such  other  person:  and  (b)  if  such 
other  person  is  an  investment  company, 
any  investment  adviser  thereof.  Because 
Fleet  Securities  and  the  Adviser  are 
under  the  common  control  of  Fleet 
Financial,  they  are  affiliated  persons  of 
each  other  within  the  meaning  of 
section  2(a)(3). 

2.  Section  10(f),  in  relevant  part, 
prohibits  an  investment  company  from 
purchasing  securities  from  an 
underwriting  syndicate  in  which  an 
affiUate  of  the  investment  company's 
investment  adviser  acts  as  a  principal 
underwriter.  Under  section  10(f),  the 
SEC  may  exempt  any  transaction  or 
class  of  transactions  from  the 


prohibitions  of  section  10(f)  if  such 
exemption  is  consistent  with  the 
protection  of  investors.  Rule  lOf-3 
permits  purchases  otherwise  prohibited 
by  section  10(f)  under  certain 
conditions,  including  that  the 
investment  comfMny  does  not  purchase 
the  securities  being  offered  directly  from 
its  affihated  persons,  and  that  as  to 
municipal  securities,  purchases  from  a 
syndicate  manager  are  not  designated  as 
group  sales  or  otherwise  allocated  to  the 
account  of  an  affiliated  person. 

3.  Section  17(a)  provides,  in  relevant 
part,  that  it  is  unlawful  for  any  affiUated 
person  of  a  registered  investment 
company,  or  any  affiliated  person  of 
such  person,  acting  as  principal, 
knowingly  to  sell  any  securities  or  other 
property  to  such  registered  investment 
company.  Section  17(b)  provides  that, 
notwithstanding  section  17(a),  any 
person  may  file  an  application  for  an 
order  exempting  a  proposed  transaction 
from  the  prohibitions  of  section  17(a). 
The  SEC  will  grant  exemptive  relief 
under  section  17(b)  if  evidence 
establishes  that  the  terms  of  the 
proposed  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned  and  that  the  proposed 
transaction  is  consistent  with  the  poUcy 
of  each  registered  investment  company 
concerned  and  the  general  policies  and 
purjSoses  of  the  Act. 

4.  Under  section  6(c),  the  SEC  may 
exempt  any  person  or  transaction  fit>m 
any  provision  of  the  Act  or  any  rule 
thereunder  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

5.  Applicants  believe  that  the  order 
will  benefit  the  shareholders  of  the 
Portfolio  by  providing  the  Portfolio  with 
access  to  the  new  issue  market  for 
Rhode  Island  Tax-Exempt  Securities 
needed  to  insure  the  availability  of 
suitable  portfolio  secxirities.  Applicants 
believe  that  absent  the  requested  relief, 
the  Portfolio  will  not  be  able  to  offer  its 
shares  to  the  public  due  to  the  limited 
availability  of  suitable  Rhode  island 
Tax-Exempt  Securities  in  the  secondary 
market  and  the  substantieil  portion  of 
new  issues  of  Rhode  Island  Tax-Exempt 
Securities  which  Fleet  Securities  alone 
underwrites  or  with  respect  to  which 
Fleet  Securities  participates  as  a 
member  of  the  underwriting  syndicate. 

6.  The  procedures  to  be  followed  with 
respect  to  the  proposed  transactions  are 
structured  In  such  a  way  as  to  insiue 
that  the  transactions  in  all  instances  will 
be  reasonable  and  fair  and  will  not 


involve  overreaching  on  the  part  of  any 
person  concerned  and  that  the  requested 
exemption  is  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  poUcy  and 
provisions  of  the  Act 

Applicant's  Conditions 

Applicants  agree  to  the  following  as 
conditions  to  the  requested  order: 

1.  Principal  transactions  effected 
pursuant  to  the  order  will  be  effected  in 
accordance  with  all  of  the  provisions  of 
rule  lOf-3  (other  than  paragraph  (f) 
thereof).  Related  Purchasers  will  not  in 
the  aggregate  purchase  more  than  the 
greater  of  4%  or  $500,000,  but  in  no 
event  more  than  10%.  of  any  class  of  an 
issue  of  Rhode  Island  Tax-Exempt 
Securities  purchased  pursuant  to  the 
requested  order.  If  the  aggregate  number 
of  securities  the  Related  Purchasers 
wish  to  acquire  exceeds  this  limit,  the 
securities  acquired  will  be  allocated  to 
each  Related  Purchaser  in  the  | 
proportion  that  the  number  of  securities 
that  such  Related  Purchaser  wishes  to 
acquire  bears  to  the  total  number  of 
securities  that  all  Related  Purchasers 
wish  to  acquire. 

2.  Principal  transactions  may  be 
effected  only  in  Rhode-Island  Tax- 
Exempt  Securities  which  at  the  time  of 
purchase  have  one  of  the  following 
investment  grade  ratings  from  at  least 
one  nationally  recognized  rating  agency: 
(a)  one  of  the  two  highest  investment 
grade  ratings  in  the  case  of  securities 
with  remaining  maturities  of  one  year  or 
less;  and  (b)  one  of  the  top  three 
investment  grade  ratings  in  the  case  of 
securities  with  remaining  maturities 
greater  than  one  year. 

3.  Principal  transactions  effected 
pursuant  to  the  order  will  be  limited  so 
that  no  such  transaction  will  be  effected 
if,  as  a  result,  the  value  of  securities 
held  by  the  Portfolio  acquired  pursuant 
to  the  order  would  exceed  50%  of  the 
total  net  assets  of  the  Portfolio. 

4.  Principal  transactions  will  be 
efi'ected  pursuant  to  the  order  only 
when  the  Rhode  Island  Tax-Exempt 
Securities  acquired  are  otherwise 
unavailable  for  purchase.  If  Fleet 
Seciuities  is  the  sole  underwriter  of  the 
seciuities,  this  condition  is 
automatically  fulfilled  because  there  is 
no  other  potential  seller.  When  Fleet 
Securities  is  a  member  of  an 
underwriting  syndicate,  the  Adviser 
will  observe  the  following  procedures  to 
determine  when  the  securities  are 
unavailable  from  other  members  of  the 
syndicate.  Initially,  the  Adviser  will 
determine  the  aggregate  number  of 
securities  which  the  Related  Purchasers 
wish  to  acquire.  Next,  the  Adviser  will 


attempt  topurdiasa  as  muclLof.this, 
number  as  possible  from  members  of  the 
syndicate  other  than  Fleet  Securities. 
After  acquiring  as  many,  securitieaas 
passible  from  such  other  members,  the 
Adviser  will  attempt  to  purchase  from 
Fleet'  Seciuities  the  number  of  seeiuities 
which  the  Related  Purchasers  wish  to 
acquire  and:  have  been  unable  to  obtain 
from  such  other  members.  The 
securities  acquired:  from  such  other 
members  will  be  tillocated  first  to  the 
Portfolio  to  the  extrait  of  the  number  of - 
securities  it  wishes  to  acquire,  or  the 
number  of  securities  itis  entitled  to 
acquire  based  upon  the  relative  needs  of 
the  Related  Purchasers  and  the  total 
number  of.securities'puichased  from- 
such  other  members  and  from  >  Fleet 
Securities,  whichever  is  less. 

5.  When  the  Portfolio  purchases 
Rhode  Island  Tax-Exempt  Securities, 
from  a  syndicate  manager  of  an 
underwriting  syndicate  of  which  Fleet 
Securities  is  a  member,  the  Portfolio 
will  not  (a)  submit  designated  orders  to- 
a  syndicate  manager  which  ara  allocated 
to  Fleet  Securities,  (h)' submit  group 
orders  to  a  syndicate  manager  which 
designate  Fleet  Securities  to  receive  any 
portion  of  the  commission,  or  (c) 
otherwise  allocate  orders  to  Fleet 
Seciuities. 

6.  The  personnel  of  Fleet  Financial 
will  not  have  any  involvement,  with 
respect  to  proposed  transactions 
between  the  PortfoUo  and  Fleet 
Securities  and  will  not  attempt  to 
influence  or  controliniany  way  the 
Adviser's  placement  of  orders  with  Fleet 
Securities. 

7.  The  exemption  will  be  valid  only 
so  long  as  the  Adviser  and  Fleet 
Securities  operate  as  separate  entities 
within  the  holding  company  framework 
of  Fleet  Financial  with  their  own 
separate  officers  and  employees, 
separate  capitalizations  and  separate 
books  and  records. 

8.  The  legal  departments  of  Flfeer 
Securities  and  the  Adviser  will  prepare 
guidelines  for  personnel  of  Fleet 
Securities  and  the  Adviser  to  make 
certain  that  transactions  conducted 
pursuant  to  the  ordercomply  with  the 
conditions  set  forth  in  the  application, 
and  that  the  parties  generally  maintain 
aim's  length-relationships.  The  legal 
departments  will  periodically  monitor 
the  activities  of  Fleet  Seeurities'and'the 
Adviser  to  maiie  certain  that' such 
guidelines  and  the  conditions  set  forth 
in  the  application  are  adhemd  to, 

9.  The  trustees,  including  a  ima)ority 
of  the  independent  trustees  of  the  Trust 
who  are  not  "intemsted  persona"  of  the 
Trust  and  have- no  direct^  or  indiiact 
financialinteifist.intheitransaction;  will! 
review,  no  lass  fiaquently  than  quartwly 
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each  transaction  conducted 'piueuant  to 
the  order  »nce  the  last  review  and  will 
determine  that  the  terms  of  such 
transaction  were  reasonable  and  fair  to 
the  shareholders  of  the  PortfoUo.and  did 
not  involve  overreaching  of  the  Portfolio 
of  its  sfaaoB^aideiB.on  the  part  of  any 
person:  conngmwd.. In  oonsidering 
whether,  tha  pries  paid  fbrtheseciuity 
was  reaBonable  and  fair,  the  price  ofthe 
security  will  be  anaivzsd:witii  rsspectto 
comparahle'transactians  involving 
similar  securities  being'purchased  or 
sold'duringa.comparable -leriod  of. 
time;. 

By  tiie<3omini98i(nr 
Jonathan  G.  Katz. 
Secretary. 

(PR  Doc.  94-27041  Filed  10-3i;-94;  8:45  am] 
BitUNQ  CODE  aOIO-OIMN 


SMALL  BUSINESS  ADMINtSTRAnON 

Hartford  Oietilct  AdWaory  Gounsit;. 
Public  Meeting! 

The  U.S.  Small  Business 
Administration  Hartford  EMstrict 
Advisory  Council  will  hold  a  public 
meeting  on  Monday,  November  T4, 1994 
at  8:30  a.m.  at  2  Science  Pack,  New 
Haven,  Connecticut OBSIT.  to  discuss 
such  matter  as  may  be  presented  by 
members,  staff  of  the  U.S. 
Administration,  or  others  present 

For  ftmher  information,  write  or  call 
Ms.  Jo-Ann  Van  Vechten.  District 
Director,  U.S.  ^nail'Businesa 
Administration,  330-Main  Street, 
Hartford;  Connectiout  06106,  {203|240- 
4670. 

Dated:  Octob«r,  26, 1994. 

Dorothy  A  Ovenl, 

Acting  AssistantAdministmtor.  Offfoeof 
A  dvisory  Councils. 

[FR  Doc.  94-26984. Filed  10<-31-94i  8:45  ami: 
Bn.LINa:COeS-8028r«t>»< 


[License  No.  02/72-055^ 

DFW  Capital  Partners,  LR;  Notice  of 
Issuance  of  a  Small  Business 
Investment  Company  License 

On  Au^iat  12. 1994,  a  notice  was 
publiahedihithaFedravl  Register  (59  FR 
41548}  stating  that  an. application  had' 
been  filed  by  DFW  Capital  Partnere,  LJ». 
of  New  York,  New  York,  with  the  Small 
Busineffi  Admimstiation>  (SB  A) 
pursuant  to  Section  1X}7.102  of  the' 
Regulations  governing  small  business 
investment  companies  (13. C.F.R. 
107.1Q2.(lS94j)  fora  license  to  operate 
as  a  small  businsse< investment 
company. 


Interested  parties  were  given  until 
close  of  business  on  August  27, 1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given,  that,  piueuant' 
to  Section  301(c)  of  the  Small  Businaaa 
Administration  Act  of  1958,  as 
amended,  after  having  considered'the 
application  and  all  other  pertinent 
information,  SBA  issued  License  No. 
02/77-0556  on  September  19, 1994*  to 
DFW  Capital  Partners,  L.P.  to  operate  as 
a  small  business  investment  company. 

The  I  icensee  will  be  owned  by 
DeMuUi,  Folgerand  Wetiierill  0;  LJ*; 
(99.0%),  and  by  Capital  Partners— GP, 
LJ».  (1.0%)  and  will  have  $10.1  million 
of'private  capitaL 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  26. 1994. 
Robert  D.  Stillmui, 

Associate  Administrator  for  Inveatment. 
IFR  Doc  94-26953  Filed  liK31.-94:, 8:45. mil 
BIUINO  COM  a«»4t 


[Ltcens*  No.  02r72-055^ 

Mercury  Capital,  LP.;  Notice  of 
Issuance  of  a  SmaH  Business 
Investment  Company  Ucens» 

On  August  26,  1994.  a  notice  was 
pubhshed  in  the  Federal  Register  (59-FR 
44221)  stating  that  an  appUcation  had 
been  filed  by  Mercury  Coital;  L.P:  of 
New  York,  New  York,  with  the  Small 
Business  Administration  (SBA). 
pursuant  to  Section  107.102  of  the' 
Regulations  governing  small  business 
investment  companies  (la  C.F.R: 
107.102  (1994))  for  a  license  to  operate 
as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  on  September  16, 1994 
to  submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  3Dl{c)  of  the  Small  Business 
Investment  Act  of  195B.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  02/02-0557  on 
September  26, 1994.  to  Mercury  Capital. 
L.P.  to  operate  as  a  small  business 
investment  company. 

The  Licensee  will  be  owned  by 
Rosenkranz  &  Company,  and 
Subsidiaries,  L.P.  (96.8%),  David' 
Elenowitz  (3.0%)  and  Mercury 
Management  Company,  Inc.  (0.2%); 

The  Licensee  will  begin  operationa 
with  $IS.7  million  of  private  capitali 

(Catalog  of  Federal  Domestic  Assistance  . 
HrogramNo.  59.011,  Small  Business 
In  vestment  Gimpmiea) 
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Deted:  October  26. 1994. 
Robert  D.  Sdllman. 

Associate  Administiator  for  Investmant. 
|FR  Doc  94-26952  Filed  10-31-94:  8:45  am) 
■UMQ  COM  Mlt-OI-M 

DEPARTMENT  OF  STATE 

OfflM  Of  th«  S«cr«tary 

(Public  Note*  2100] 

Delegation  of  Aultiority  No.  145-11 

Pursuant  to  the  Iran-Iraq  Aims  Non- 
Proliferation  Act  of  1992  (PubUc  Law 
102-484).  and  the  President's 
Memoranduni  Delegation  of  Authority 
dated  September  27, 1994.  Section  1(a) 
of  the  State  Department  Delegation  of 
Authority  No.  145  of  February  4. 1980, 
45  FR  11655,  as  amended,  is  hereby 
further  amended  by  adding  the 
following  new  subsection: 

(11)  The  functions  specified  in  the 
Iran-Iraq  Arms  Non-Proliferation  Act  of 
1992  (Public  Law  102-484).  to  the . 
extent  that  such  functions  were 
cMagilsd  to  the  Secretary  of  State 
pursuant  to  the  Presidential 
Memorandum  Delegation  of  Authority 
dated  September  27, 1994. 

Dated:  October  24. 1994. 
Wama  OulatoplMr. 

Secretary  of  State. 

(PR  Doc  94-27009  Filed  10-31-94;  8:45  un] 
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DEPARTMENT  OF  TRANSPORTATION 
Offic*  of  th«  Secretary 

Study  on  Interstate  Commerce 
Commlesion  Functions 
agency:  Department  of  Transportation. 
ACTION:  Notice. 

summary:  Section  210(b)  of  the 
"Trucking  Industry  Regulatory  Reform 
Act  of  1994,"  (Act)  requires  the 
Secretary  of  Transportation  to  study 
organizational  changes  to  the  Interstate 
Commerce  Commission  (ICC),  including 
some  specified  in  the  Act.  that  lead  to 
government,  transportation,  ot  public 
interest  efTiciencies.  The  Department  is 
presently  seeking  public  comment  on 
the  ICC's  report  entitled.  "Study  of 
Interstate  Commerce  Commission 
Regulatory  ResponsibiUties"  dated 
October  25, 1994,  and  on  options  for  the 
future  locus  of  ICC  functions. 
DATES:  Comments  are  due  by  November 
21,1994. 

ADDRESSES:  Comments  may  be  mailed  to 
Docket  49848,  Office  of  Doomientary 
Services  (C-55),  U.S.  Department  of 
Transportation,  room  4107,  400  Seventh 
Street.  SW..  Washington.  DC  20590- 


0001.  The  ICC  Report  referenced  in  this 
notice  may  be  ordered  from  Dynamic 
Concepts,  room  229,  Washington.  DC 
20423;  phone  orders  202-289-4357 
(cash,  (meek  or  money  order).  The  ICC 
report  can  also  be  accessed 
electronically  from  the  FedWorld 
Information  Network  via  the  internet  or 
with  a  computer  and  mpdem.  Modem 
users  can  dial  703-321-4020,  no  parity, 
eight  databits  and  one  stop  bit.  After 
signing  on.  the  report  can  be  accessed 
from  the  FedWorld  MISC  Library  of 
Files  under  the  file  name  icc8tudy.wp5. 
Internet  users  can  uae  the  File  Transfer 
Protocol  to  connect  to  ftp.fedworld.gov 
(192.239.92.205)/misc/iccstudy.wp5,  or 
ftp://fwux.fedworld.gov/pub/misc/ 
iccstudy.wp5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Rastatter.  202-366-4420;  Robert 
Stein,  202-366-4846;  or  Paul  Smith. 
202-366-9285. 

SUPPLEMENTARY  INFORMATION:  The 
'Truddng  Industry  Regulatory  Reform 
Act  of  1994"  significantly  reduced  entry 
requirements  into  the  trucking  industry 
and  eliminated  filing  of  independently 
set  motor  carrier  tariffs.  It  also  requires 
the  ICC  to  submit  a  report  to  the 
Congress  and  to  the  Secretary  of 
Transportation  within  60  days  of 
enactment,  identifying  and  analyzing  all 
regulatory  responsibilities  of  the  agency 
and  recommending  specific  statutory  or 
regulatory  functions  that  could  be 
eliminateid  or  restructured. 

Section  210(b)  of  the  Act  requires 
DOT  to  study  the  feasibility  and 
efficiency  of  merging  the  ICC  into  the 
DOT  as  an  independent  agency, 
combining  it  with  other  Federal 
agencies,  retaining  the  ICC  in  its  present 
form,  eliminating  the  agency  and 
transferring  all  or  some  of  its  functions 
to  DCfT  or  other  Federal  agencies,  and 
other  organizational  changes  that  lead  to 
government,  transportation,  or  public 
interest  efficiencies.  This  study  by  DOT 
shall  consider  the  cost  savings  that 
might  be  achieved,  the  efficient 
allocation  of  resources,  the  elimination 
of  unnecessary  functions,  and 
responsibility  for  regulatory  functions. 
DGTT  must  solicit  comments  from  the 
public  with  respect  to  both  the 
Department's  and  the  Commission's 
findings.  DOT  must  submit  the  results 
of  its  study,  together  with  any 
recommendations  to  the  Congress, 
within  four  months  after  the  date  of 
submission  of  the  Commission's  report 
required  in  Section  210(a). 
Consequently,  the  Department  is 
presently  seeking  public  comment  on 
the  Commission's  report,  dated  October 
25. 1994.  as  well  as  options,  including 


those  listed  below,  for  the  future  locus 
of  ICC  functions  and  responsibilities: 

•  Retaining  ICC  in  its  present  form. 

•  Merging  ICC  into  DOT.  but  keeping 
it  as  an  independent  agency,  e.g.,  like 
the  Federal  Energy  Regulatory 
Commission  is  part  of  the  Department  of 
Energy. 

•  Merging  ICC  into  DOT  but  not  as  an 
independent  agency,  e.g..  either  with  a 
separate  Administrator  or  into  an 
existing  modal  administration,  such  as 
the  Federal  Railroad  Administration.' 

•  Transferring  all  or  some  ICC 
functions  to  DOT  and/or  other  Federal 
agencies. 

•  Combining  ICC  with  other  Federal 
agencies,  e.g..  Federal  Maritime 
Commission. 

At  a  later  date,  about  mid-January, 
1995,  the  Department  will  seek 
comment  in  a  Federal  Register  notice 
on  its  preliminary  findings. 

Dated:  October  26. 1994. 
Frank  E.  Kruesi. 

Assistar^t  Secretary  for  Transportation  Policy. 
(FR  Doc.  94-26947  Filed  10-31-94:  8:45  am] 
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Coast  Guard 

[CQD04-0S2I 

Ctiemical  Transportation  Advisory 
Committee  (CTAC);  Request  for 
Applications 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Request  for  applications. 

summary:  The  U.S.  Coast  Guard  is 
seeking  applications  for  appointment  to 
membership  on  the  Chemical 
Transportation  Advisory  Committee. 
DATES:  Completed  applications  and 
resumes  should  be  submitted  to  the 
Coast  Guard  before  February  3, 1995. 
ADDRESSES:  Persons  interested  in 
applying  for  membership  on  CTAC  may 
obtain  an  application  form  by  writing  to 
Commandant  (G-MTH-1),  U.S  Coast 
Guard  Headquarters,  2100  Second  Street 
SW.,  Washington.  DC  20593-0001,  or  by 
calling  the  points  of  contact  in  the 
following  paragraph. 

FOR  FURTHER  INFORMATION  CONTACT:  CDR 
Kevin  J.  Eldridge,  Executive  Director,  or 
LT  Rick  Raksnis,  Assistant  to  the 
Executive  Director;  telephone  (202) 
267-1217,  fax  (202)  267-4816. 
SUPPLEMENTARY  INFORMATION:  The 
Chemical  Transportation  Advisory 
Committee  provides  advice  and 
consultation  to  the  Chief,  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  on  matters 
relating  to  the  safe  transportation  and 


handling  of  hazardous  materials  in  bulk 
on  U.S.  flag  vessels  and  barges  in  U.S. 
ports  and  waterways.  The  advice  and 
recommendations  of  CTAC  also  assist 
the  U.S.  Coast  Guard  in  formulating  U.S. 
positions  at  meetings  of  the 
International  Maritime  Organization. 

The  Committee  meets  at  least  once  a 
year  at  U.S.  Coast  Guard  Headquarters. 
Washington,  DC.  Special  meetings  may 
also  be  called.  Subcommittee  meetings 
are  held  to  consider  specific  problems 
as  required. 

Applications  will  be  considered  for 
eight  positions  that  expire  or  become 
vacant  in  July.  1995.  To  be  eligible. 
appUcants  should  have  experience  in 
chemical  manufacturing,  marine 
transportation  of  chemicals. 
occu{>ational  safety  and  health,  or 
environmental  protection  issues 
associated  with  chemical  transportation. 
Each  member  serves  for  a  term  of  three 
years.  Members  of  the  Committee  serve 
at  their  own  expense,  and  receive  no 
salary,  reimbursement  of  travel 
expenses,  or  other  compensation  from 
the  Federal  Government.  ^ 

In  support  of  the  U.S.  Department  of 
Transportation's  policy  on  ethnic  and 
gender  diversity,  the  Coast  Guard  is 
especially  seeking  apphcations  from 
qualified  women  and  minority  group 
members. 
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Dated:  October  21. 1994. 
Joseph  J.  Angelo, 

Acting  Chief,  Office  of  Marine  Safety  Security 

and  Environmental  Protection. 

IFR  Doc.  94-27045  Filed  10-31-94;  8:45  amj 
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Federal  Highway  Administration 

Memorandum  of  Understanding 
Between  the  United  States  and  Canada 
Relating  to  the  Recognition  of  Motor 
Canler  Safety  and  Compliance 
ftovlews  by  the  United  States  and 
Facility  Audits  by  Canada 

agency:  Federal  Highway 
AdministraUon  (FHWA).  DOT. 
ACTION:  Notice. 
SUMMARY:  The  Secretary  of 
Transportation  for  the  United  States  and 
the  Minister  of  Transport  for  Canada 
signed  an  agreement  at  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Transportation  Simimit  on 
April  29.  1994,  which  allows  for  the 
reciprocal  recognition  of  safety  ratings 
resulting  from  motor  carrier  compliance 
reviews  conducted  by  the  United  States 
and  facility  audits  conducted  by 
Canadian  Provinces.  As  each  Province 
enters  into  this  agreement,  notification 
will  be  published  in  the  Federal 
Register.  The  terms  of  the  Memorandum 


of  Understanding  (MOU)  will  not 
restrict  U.S.  or  Canadian  officials  from 
performing  investigations,  facility 
audits,  or  safety  and  comphance 
reviews  of  a  motw  carrier  in  the  other 
country  when  such  investigation  or 
review  is  deemed  necessary. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  G.  Ashby,  Office  of  Motor 
Carrier  Field  Operations,  (202)  366- 
1795,  or  Mrs.  Allison  Smith,  Office  of 
Chief  Counsel,  (202)  366-1353,  Federal 
Highway  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Register  Act  (44  U.S.C. 
Chapter  15),  the  Administrative 
Procedure  Act  (5  U.S.  C  551  et  seq.), 
«md  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  notice  is  hereby  given  that 
an  agreement  was  signed  by  the 
governments  of  the  United  States  and 
Canada  as  set  forth  below. 

(23  U.S.C.  315;  49  CFR  1.48). 

Issued  on:  October  24, 1994. 
Rodney  E.  Slater, 
Federal  Highway  Administrator. 

An  Understanding  Between  the 
Government  of  the  United  States  of 
America  and  the  Government  of  Canada 
Relating  to  the  Recognition  of  Motor 
Carrier  Safety  and  Compliance  Reviews 
by  the  United  States  and  Facility  Audits 
By  Canada 

The  Government  of  the  United  States 
of  America  and  the  Government  of 
Canada  (hereinafter  referred  to  as  the 
"Parties"); 

Desiring  to  improve  the  productivity 
and  foster  the  economic  vitaUty  of  the 
transborder  motor  carrier  industry; 

Seeking  to  promote  adoption  and 
application  of  compatible  international 
safety  standards  for  motor  carriers: 

Recognizing  that  the  Parties  will 
benefit  from  the  elimination  of  the 
duplication  of  effort  in  the  monitoring 
of  motor  carrier  compliance 
performance; 

Noting  that  the  Parties  intend  that 
their  systems  for  rating  a  motor  carrier's 
safety  fitness  be  compatible;  and 

Desiring  that  transborder  motor 
carrier's  safety  fitness  be  rated  in  the 
most  efficient  and  accurate  manner 
possible; 

Have  established  the  following 
working  arrangements: 

Article  1 — Definitions 

For  the  purpose  of  this 
Understanding: 

(A)  "Central  Authorities"  for  the 
United  States  means  the  Department  of 
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Transportation  and  for  Canada  means 
Transport  Canada; 

(B)  'Compliance  Review"  for  the 
United  States  means  an  on-site 
investigation  by  the  Federal  Highway 
Administration  of  a  motor  carrier's 
safety  operations  to  determine  whether 
a  motor  carrier  meets  safety  fitness 
standards.  The  compliance  review  may 
result  in  the  initiation  of  enforcement 
activity; 

(C)  "FaciUty  Audit"  for  Canada  means 
an  on-site  assessment  by  the  responsible 
authority  of  a  Province  or  Territory  of  a 
motor  carrier's  compUance  with  all 
applicable  highway  safety  regulations 
covered  by  the  National  Safety  Code  for 
motor  carriers.  The  facility  audit  may 
result  in  the  initiation  of  enforcement 
activity; 

(D)  "Home  Jurisdiction"  means  the 
State,  Province  or  Territory  of  a  Party 
which  a  motor  carrier  maintains  or 
designates  as  its  principal  place  of 
business; 

(E)  "Implementing  Agency"  for  the 
United  States  means  the  Federal 
Highway  Administration  and  for  Canada 
means  the  Provincial  or  Territorial 
authority  that  has  responsibihty  over 
safety  regulations  for  transborder  motor 
carrier  operations  and  where  a 
transborder  motor  carrier  operates  motor 
vehicles; 

(F)  "Motor  Carrier"  means  a  person, 
or  legal  entity,  who  is  responsible  for 
the  vehicle,  goods  or  passengers,  and 
the  behavior  of  the  driver; 

(G)  "Motor  Carrier  Safety  Rating" 
means  a  meastue  of  a  motor  carrier's 
safety  management  controls  in  effect 
and  an  evaluation  of  motor  carrier's 
performance  with  respect  to  safety 
standards  by  an  Implementing  Agency 
as  determined  by: 

(1)  The  results  of  a  facility  audit  or 
motor  carrier  safety  or  compliance 
review  conducted  at  the  motor  carrier's 
place  of  business  covering  the  safety 
standards  of  Central  Authority  and  an 
Implementing  Agency;  and 

(2)  The  motor  carrier's  performance  as 
evidenced  by  a  driver  and  vehicle 
roadside  inspection  or  examination  or 
other  pertinent  safety  data; 

(H)  "Safety  Review"  for  the  United 
States  means  an  on-site  assessment  by 
the  Federal  Highway  Administration  to 
determine  if  a  motor  carrier  has 
adequate  safety  management  controls  in 
place  and  functioning  to  meet  safety 
standards.  It  includes  a  review  of  the 
records  and  operations  of  selected  motor 
carriers,  and  is  used  to  assign  motor 
carrier  safety  ratings  to  unrated  carriers 
or  to  change  an  existing  rating  of  a 
motor  carrier;  and 

(I)  "Safety  Standards"  means  the 
motor  carrier  safety  standards  and 
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n^uiation*  io  afiiBct  ofemck  Caatnl 
Authority  and  Impleioaatiog  AfBBcy 
that  apply  to  ddwn.  vaUdes,  motor 
carriers  and  the  camais  of  hazardous 
materials  amd/or  daagcroua  goods. 
Safety  atandardi  include  the 
■uaasament  oootrols  aaoessary  to 
ensure  oompUaace  and  perfonnanoe 
witk  all  applicable  aafoty  standards. 

Article  2— Facilitation  and 
Implementation 

Tha  Caotral  Authorities  respoiisible 
lor  tha  iactiitatioB  of  this  Understanding 
will  be  ll» Oapactnaat  of 
TMBaportatkm  for  the  United  States  and 
Transport  Canada  for  Canada.  The 
Irapleiaenting  A^aocies  responsible  for 
the  implementation  of  this 
Understanding  will  be  the  Federal 
Highway  Administration  for  the  United 
States  and  the  relevant  Canadian 
Provincial  or  Tarritortal  authorities. 

Article  3 — Obligations  of  Each  Party 

Each  Implementing  Agency  is 
responsible  ior  monitoring  a  motor 
carrier's  co■^>lianoe  and  performance  in 
the  motor  carrier's  booM  iurisdictioo. 
Each  Implementing  AfBBcy  is 
mspunsible  (or  enforcing  its  motor 
carrier  safety  standards  applicabie  to 
transborder  motor  carriers. 

Article  4 — Mutual  Recognition 

(A)  Each  Implenwating  Agency  will 
endeavor  to  establish  a  mutually 
compatible  motor  carrier  facility  audit 
or  safety  and  compliance  review 
provam; 

(B)  When  an  Implementing  Agftocy  of 
one  Party,  aiier  consultation  and  review 
with  the  Implementing  Agency  of  the 
olher  Party,  detarmioes  that  the  motor 
carrier  fiacility  audit  or  safety  and 
compliance  reriew  program  of  the 
Implemaaliag  Agency  of  the  other  Party 
isGOopatible,  it  wiU  notify  the  relevant 
ImpjeiaaltBa  Aycy; 

(C)  Where  Uie  unpwMenti  ng  Agency 
of  one  Party  has  eetablished  a  mutually 
oompatibie  notor  carrier  fecility  audit 
or  safety  and  oonplianca  review 
program,  the  Implementing  Ageivry  of 
the  other  Party  will  recognize  and 
accept  its  aator  carrier  safety  rating: 

(Oj  In  tiM event  that  a  mutually 

competibfe  motor  carrier  fecility  audit 
or  safety  and  compUance  review 
piegf  has  not  baen  established,  an 
Impleroentiflg  Agency  of  one  Party  is 
not  roquiaad  to  rsoognize  or  accept  the 
■otor  carrier  safety  rating  of  the 
Implementing  Agency  of  the  other  Party; 

(£)  Nothing  in  this  Understanding 
%vill  reatrict  or  preclude  representatives 
of  the  Central  Authorities  or 
Implemeoting  Agencies  of  either  Party 
from  perfenning  investigations,  fecility 


audits,  or  safety  and  corapUasKX 
naviews  of  a  motor  earner  in  the 
territory  otXbm  odber  Party  when 
deemed  aaceaaary;  aad 

(F)  Tbta  Understanding  is  intended  Io 
establisfa  woriong  arrangements  among 
the  Central  Antbiozitias  and 
Lnplemenfting  Aganciea  at  both  Partiea 
and  is  not  inlended  to  create  new 
intemattioMal  legal  obligations  between 
the  Parties. 

Article  S — ^Exchange  of  Information 

The  Impleneotiag  Agency  or 
Agencies  of  each  Patty  will  provide  for 
the  coet  bae  exchange  of  motor  carrier 
enforcement  and  aafety  ntiBg  data  to 
the  other  ImpiaaHBliBg  Aflmcy  or 
Agencies  of  the  otber  Party. 

Article  8 — Application  of  Laws 

A  OKitor  carrier  of  one  Party  must 
cooiply  with  all  applicabie  laws  and 
regulations  wliife  entering,  within  or 
leaving  tbe  territory  of  the  other  Party. 

Article  7 — Consultations 

The  Parties  may  consult  at  any  time 
on  issues  relating  to  the  implementation 
of  the  Understanding.  Such 
consultations  will  take  pbce  at  the 
earliest  possible  date,  but  no  later  than 
thirty  (30)  days  after  a  Party  makes  a 
written  request,  unless  otherwise 
agreed. 

Article  8 — Termination 

Either  Party  may.  at  any  time,  give 
notice  in  writing  to  the  other  Party  of  its 
decision  to  suspend  or  terminate  this 
Understanding.  Such  suspension  or 
termination  will  take  effect  ninety  190) 
days  after  such  notice. 

Articles — Amendments 

This  Understanding  may  be  amended 
at  any  time  by  agreement  of  the  Parties. 
Any  nmi»nHm«ni  vviU  be  effected  by  an 
exchange  of  diplomatic  notes. 

In  witness  wfaoroof.  the  i 
being  duly  authorized  by  their 
respective  Parties,  have  signed  this' 
Understanding 

Done  at  Washington  this  twenty-ninth 
day  of  April.  1 994.  in  two  originals, 
each  in  tka  Fjtglrtb  and  French 
languagea,  the  texts  in  each  of  tha 
languages  being  equally  authentic. 
Federtoe^Bte, 
Secretary  of  Transportation. 
For  iheGovijmment  of  the  United  States  of 
America 
Douglas  Young. 
Minister  of  Transpott 
For  the  Government  of  Canada 
|FR  Doc  M-TTOOl  Fifed  10-31-^;  0:45  am] 


DEPAmMEilT  OF  THE  TREASURY 

Public  Mommon  CaWection 
RsquirwRMrts  Submitted  to  OMB  lor 


October  2S.  1994. 

The  Department  of  Treasury  has 
submitted  the  {oUowing  public 
information  collection  iequirement(s)  to 
OMB  for  review  aod  clearance  under  the 
Paperwork  Reduction  Act  of  1980. 
Public  Law  96-511.  Copies  of  the 
submission's)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
OfTicer  listed.  Comments  regarding  this 
infermatioo  collection  should  be 
addreseed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  OCficer,  Department  of  the 
Treasury,  room  21 10.  1425  New  York 
Avenue  NW..  Washington.  OC  20220. 

internal  Revenue  Service  (IRS) 

OMB  Number:  1S4S-4393. 

Form  Number:  IRS  LeUers  109C  and 
109(SC). 
•     Type  o//?evj>u';  Extension. 

Title:  Return  Requesting  Rehuvd 
Unlocatable  or  Not  Filed:  Send  Copy 
(Letter  109C):  Statement  of  Nonreoeipt 
of  Refund  Showm  on  Tax  Return  (Letter 
109(SC)). 

Description:  The  code  requires  tax 
returns  to  be  filed.  It  also  authorizes  IRS 
to  refund  any  overpayment  of  tax.  If  a 
taxpayer  inquires  about  their  non- 
receipt  of  refund  and  no  return  is  found, 
this  letter  is  sent  requesting  the  taxpayer 
to  file  another  return. 

Respondents:  Individuals  or      • 
housebolds.  Businesses  or  other  for- 
profit.  Non-profit  institutions.  Small 
businesses  or  organizations. 

Estimated  Number  of  Respondeats: 
ia.223. 

Estimated  Burden  Hours  Per 
Respondeat:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,513  hours. 

OMB  Number  154S-1093. 

Regulation  ID  Number  IA-56-87  and 
IA-53-87  Final. 

Type  ofRevievr  Extension. 

Tfoe:  Minimum  Tax-Tax  Benefit  Rule. 

Description:  Section  58(h)  of  the  1954 
Internal  Revenue  Code  provides  that  the 
Secretary  shall  provide  for  adjusting  tax 
preference  items  where  auch  items 
provide  no  tax  benefit  for  any  taxable 
year.  This  regulation  provides  guidance 
far  situations  wfaera  tax  preference 
items  provided  no  tax  benefit  becauae  of 
available  credits  and  describes  how  to 
claim  a  credit  or  refund  of  minimum  tax 
paid  on  auch  preferences. 

Respondents:  Businesaes  or  otber  for- 
profit. 


Estimated  Number  of  Respondents: 
200. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Other  (One- 
time claim  for  credit  or  refund). 

Estimated  Total  Reporting  Burden:  40 
hours. 

OAffl  Number:  1545-1098. 

Regulation  ID  Number:  TD  8418  (FI- 
91-86  NPRM,  Fl-90-86  TEMP,  FI-90- 
91  NPRM,  and  FI-1-90  NPRM). 
Type  of  Review:  Extension. 

Title:  Arbitrage  Restrictions  on  Tax- 
Exempt  Bonds. 

Description:  This  regulation  requires 
state  and  local  governmental  issuers  of 
tax-exempt  bonds  to  rebate  arbitrage 
profits  earned  on  nonpurpose 
investments  acquired  with  the  bond 
proceeds.  Issuers  are  required  to  submit 
a  form  with  the  rebate.  'The  regulations 
provide  for  several  elections,  all  of 
which  must  be  in  writing. 

Respondents:  State  or  local 
governments.  Non-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  3,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Respondents— 1  hour,  30  minutes 
Recordkeepers — 2  hours,  48  minutes 

Frequency  of  Response:  On  occasion. 
Other  (at  most,  every  5  years). 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  8.550  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building.  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Dor.  94-27013  Filed  10-31-94;  8:45  am) 

BILUNO  COOE  4S30-01-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  21, 1994. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 


Treasury,  room  2110. 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Financial  Management  Service  (FMS) 

OMB  Number  1510-0019. 

Form  Number  FMS-1133. 

Type  of  Review:  Extension. 

Title:  Claim  Against  the  United  States 
for  the  Proceeds  of  a  Government  Check. 

Description:  If  a  payee  claims  non- 
receipt  of  a  Treasury  check,  the  FMS- 
1133  Claim  Form  and  a  copy  of  the 
negotiated  check  are  sent  to  the  payee. 
If  die  payee  wishes  to  claim  forgery,  he 
or  she  answers  questions  on  the  form, 
and  signs  and  returns  it  to  the  Financial 
Processing  Division.  Claims  Analysts 
review  the  claim  to  determine  final 
action  on  the  case. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
120,192. 

Estimated  Burden  Hours  Per 
Response:  10  minutes. 

Frequency  of  Response:  Other  (as 
needed). 

Estimated  Total  Reporting  Burden: 
20,072  hours. 

Clearance  Officer  Jacqueline  R.  Perry, 
(301)  344-8577,  Financial  Management 
Service,  3361-L  75th  Avenue,  Landover, 
MD  20785. 

OMB  Reviewer  Milo  Simderhauf, 
(202)  395-7340.  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 
[FR  Doc  94-27014  Filed  10-31-94;  8:45  am) 

BILUNO  COOE  4t10-3fr-P 


Public  Information  Collection 
Requirements  Sutmitted  to  OMB  ftfr 
Review 

October  21, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  'Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 

Office  of  Thrift  Supervision  (OTS) 

OMB  Number  1550-0035. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Securities  Offering  Disclosure. 


Description:  Provides  necessary 
information,  including  financial 
disclosure,  to  persons  to  make  an 
informed  investment  decision  regarding 
possible  purchase  or  sale  of  securities  of 
savings  associations.  Sets  standards  for 
disclosure  to  reduce  the  risk  of 
fraudulent  securities  offerings,  which 
could  adversely  affect  the  public  and 
the  safety  and  soundness  of  savings 
associations. 

Respondents:  Businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
139. 

Estimated  Burden  Hours  Per 
Respondent:  432  hours. 

Frequency  of  Response:  On  occasion. 

Estimatecl  Total  Reporting  Burden: 
60,054  hours. 

Clearance  Officer  Colleen  Devine 
(202)  906-6025,  Office  of  Thrift 
Supervision,  2nd  Floor,  1700  G  Street 
NW.,  Washington,  DC  20552. 

OMB  Rexiewer  Milo  Sunderhauf 
(202)  395-7340,  Office  of  Management 
and  Budget,  room  10226,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  OflBcer. 
(FR  Doc.  94-27015  Filed  10-31-94;  8:45  am) 

BILUNO  CODE  4810-2S-P 


Public  Information  Collection 
Requirements  Submitted  to  OMB  for 
Review 

October  25. 1994. 

The  Department  of  the  Treasury'  has 
submitted  the  following  pubUc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  irndtr  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Qearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110,  1425  New  York 
Avenue  NW.,  Washington,  DC  20220. 
SPECIAL  REQUEST:  In  order  to  conduct 
the  survey  described  below  in  a  timely 
manner,  Uie  Department  of  the  Treasury 
is  requesting  Office  of  Management  and 
Budget  (OMB)  review  and  approve  this 
information  collection  by  November  14, 
1994.  All  public  comments  must  be 
received  by  close  of  business  November 
8, 1994. 

Internal  Revenue  Service  (DtS) 

OMB  Number  1545-1432. 
Survey  Project  Number  IRS  PC:V  94- 
011-G. 
Type  of  Review:  Revision. 
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Tith:  latfomm  Ni^mk  Oialiiot 
Director's  WsiwilsWir  Emd* 

Desaipbon:  The  Dinctai'*  i 
is  seat  to  tax  pnctibatnn  te  tks  i 
l>W8sil  District  OB  a  bt-monthly  bois. 
■IMi  aewsisttsr  has  kMB  imbMshed  by 
the  Public  ABtin  Offioe  far  tmr  tvnmty 
years.  !■  litat  twaaty  yasr  tune  span, 
then  has  asvar  been  a  Jonnai 
mectianiaB  10  ascertaui  if  this 
newsletter  is  meeting  the  needs  of  the 
pnctitiairars.  Also,  there  has  never  been 
any  formal  feedback  on  the  quality  of 
the  contents  of  the  ae«v«lettar. 

Respondents:  Businesses  or  other  far- 
proHt.  SiBsii  buainesaasor 
organizations. 

Estimated  Number  of  Bespondents: 
14.000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Other. 

Estimated  Total  Reporting  Burden: 
700  hours. 

C/«am»ce  Officer:  Carrick  Shear  (202) 
622-3m9.  faitemal  Revenue  Servioe, 
room  557t.  1111  Constitntion  Avenue 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Milo  Sunderhau/ 
(202)  39S-7340.  Office  ofMansgaMewt 
and  Budget,  room  10226,  New  Executive 
OfTice  Building.  Washington.  DC  20503. 
Lois  K.  Holland. 

Departmental  Reports  Management  Officer 
(PR  Doc.  94-C7et«  Ftiod  M>-S1-e4: 6:45  ami 


Fiscal  Sefvic* 

Treasury  Currant  Vatoe  of  Funds  Rale 

AQENCV:  Finaocial  Man^gemeat  Servioe. 
Fiscal  Servioe.  lYeasury. 
ACTKM:  Notioe  of  rate  for  uae  is  Federal 
debt  coUectioo  and  discouat  evaluation. 

SUMMARY:  Pursuant  to  Section  1 1  of  the 
Debt  Collection  Act  of  1982  (31  VS.C 
371 7).  the  Secretary  of  the  Treasury  is 
responsible  for  computing  and 
publishing  the  percentage  rate  to  be 
used  la  assessing  tnterast  charges  for 
outstanding  debts  oo  claims  owed  the 
Government.  Treasury's  Cash 
Management  Regulations  (I  TFM  6- 
BOOO)  also  prescrfbed  use  of  this  rate  by 
agencies  as  a  compailaoD  point  in 
evaluating  the  cost-effectiveness  of  a 
cash  discount.  Notice  is  hereby  given 
that  the  applicable  rate  is  3  percent  for 
calendar  year  1995. 
DATES:  The  rate  will  be  in  effect  for  the 
period  beginning  on  January  1, 1995  and 
ending  on  Oecaaiiber  31.  1995. 
FOR  FURTHER  MRORMATKM  OOMTACT: 
litquirtes  should  be  directed  to  tbe 
Ihijgram  Compliance  ft  Evaluation 
Division.  FinaTiei  Mi 


Servioe.  Oepartmeaft  of  tiM  Treasury. 
401  mil  Stieet.  SW..  WeshingUM.  DC 
20227  fTelephoDe:  (202j  87-*-e630j. 

8UPf>LEMEHTARy  JNFORMAT10N:  The  mte 
reflects  the  cumat  value  of  btads  to  the 
Treasury  for  use  in  onnnartiea  with 
Federal  Cash  Managenent  systensand 
is  based  oo  investnent  rates  sat  for 
purposes  of  Public  Law  95-147.  91  Stat. 
1 227.  Computed  each  year  by  averagif^ 
investmeot  sates  for  tim  i2-aM»th 
period  andii^  every  Septeoabar  30  iar 
applicability  efXactive  January  L.  the  rate 
is  subject  4o  quarterly  seWaioBS  if  the 
aaiiual  avaaiga,  oo  taa  aaovi^  basis. 
chaRfaaby  2  per  oeotum.  The  sate  in 
efhot  for  caJBndar  year  1995  reflects  tiie 
average  investment  rates  tor  the  12- 
month  period  ended  Septeeaber  30. 
1994. 

Dalad:  October  21. 19M. 
Larry  D.  Stout, 

Assistant  Commissioner,  Federal  Finance. 
(PR  Doc  94-27030  Filed  10-31-94;  8:45  ami 
aH.UNQ  OOOC  4S1S-M-M 


Surety  Companies  Acceptable  xm 
Federal  Bonds;  Liquidation:  Pacfflc 
States  Casuatty  Company 

Pacific  States  Casualty  Company,  a 
Califenda  corporation  formerly  held  a 
Certificate  of  Authority  as  an  acceptable 
eurety  on  Federal  bonds  and  was  last 
listed  as  euch  at  57  FR  29306,  July  1, 

1992.  The  Company's  authoiity  was 
tiiiBiiaMiwI  by  the  De|WBfMait  of  the 
T>eiay  rfhrtiw  March  la  1993. 
Notice  of  the  termination  was  publtsbed 
in  the  Federal  Register  of  April  26, 

1993,  on  page  22018. 

On  June  16, 1993,  upon  a  petition  by 
the  Insuiance  Commissioner  of  the  State 
of  California,  the  Superior  Court  of  the 
State  of  California  for  the  County  of  Los 
Angeles  issued  aa  Order  of  Liquidation 
with  respect  to  Pacific  States  Casualty 
Company.  Mr.  John  Caramendi.  the 
Issuance  Connniscianer  of  the  State  of 
California,  was  appointed  as  the 
Liquidatiar  of  the  Company.  All  persons 
having  claims  against  Pacific  States 
Casualty  Company  should  file  their 
claims  immediately,  or  be  barred  from 
sharing  in  the  distribution  of  assets. 

All  daiaas  must  be  filed  ia  writing 
and  shall  set  forth  the  amouat  of  the 
claim.  tiM  tacts  upoti  which  the  ciaiai  is 
based,  any  priaritiea  esseried.  aad  eay 
other  pertiaent  facts  to  substantiate  the 
claim.  Federal  Agencies  should  assert 
claim  priority  status  under  31  U9C 
3713.  and  settd  aooipy  of  tlMir  daim.  in 
tvriting.  to:  Depaitaaant  of  Justice.  Civil 
Division,  CoBMrcial  Utigation  Branch, 
P.O.  0OK  «7S.  Baa  FVaakbo  StaHoB. 


Weshiiigtoa.  DXL  20044-0875.  Attn:  Ms. 

Sandra  P.  Spooner.  Deputy  Director. 

The  above  offioe  «rili«oneolidate  and 
file  any  and  all  daiBS  agaiast  Pacific 
States  Casualty  OoaapaBy,  an  belief  of 
the  United  StittesGaveraiaent  Any 
questions  cnncemijig  filing  of  ciaiiits 
may  be  directed  to  Ms.  Spooner  at  iXtZt 
rrS) 514-7194. 

Questions  coaoemii^g  this  Aotioe  aay 
be  directed  to  the  Oeparlment  of  the 
Treasury,  Finaacial  Maaagemeat 
Service,  Fuads  ManageBieat  Oivision, 
Surety  BoimI  Rrmch,  Washington.  DC 
20227,  Telephone  (202/FTS)  874-6507. 

Oatad:  Octdbw  n ,  19*4. 
dnrtw  F.  SdHwcB  n. 
Director,  Funds  Mamgemerlt  Division, 
Financial  MartagemeHt  Servioe. 
(FR  Ooc  94-27034  Fited  19-31-94;  St^S  ami 


DEPARTMENT  OF  VETERANS 

AFFAIRS 

ScHMMry  Of  Preoedent  OpMons  Of  the 
General  Counsel 

AGENCY:  Department 'of  Veterans  AITaus. 
action:  Notice. 

SUMMRRT:  Tbe  Department  of  Veterans 
Afiiaics  (VAJ  is  publishing  a  summary  of 
legal  interpretations  issued  by  tbe 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
admfaistOTed  by  VA.  These 
interpretations  ere  considered 
pracedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  futme 
claim  matters.  It  is  being  pubiished  to 
provide  the  public,  and,  in  particnlar. 
veterans'  benefit  ciaimants  and  their 
mpresentatives,  with  notioe  of  VA's 
interpretation  regarding  the  legal  matter 
at  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  L.  Lehman,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420.  (202)  273-6558. 
SKRRtXMDITAHV  JMTOnMATIOM:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  written  legal 
opinions  having  precedential  effect  ta 
adjudicatioBS  ajnd  appeals  involving 
veterans'  tieDeiits  under  laws 
administered  by  VA.  Tha  General 
Counsel's  interpretations  on  legal 
mattera.  cootaiaBd  in  such  opinions,  are 
conclusive  as  to  all  V A  officials  and 
erapioyeee  net  only  in  tbe  matter  at 
issue  but  alao  ia  Uimte  adiudications 
and  appeals,  ia  tha  absence  of  a  change 
in  oantooUiaiS  Stat  cRe  or  regulation  or  e 
superseding  wridan  lefal  opinioa  of  the 
GenesmlConueL 


VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
writh  notice  of  those  interpretations  of 
the  General  Counsel  which  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

O.G.C.  Precedent  10-94 

Question  Presented 

Does  38  U.S.C.  5110(g).  which 
governs  efliective  dates  of  awards  of 
compensation  and  pension  benefits 
based  on  liberalizing  laws  or 
administrative  issues,  apply  to  awards 
based  upon  judicial  precedents? 

Held 

The  effective  dates  of  awards  of 
compensation  or  pension  based  upon 
judicial  precedents  alone  are  governed 
by  38  U.S.C.  §  5110(a)  and  not  38  U.S.C. 
5110(g),  i.e..  tbe  effective  dates  may 
generally  be  no  earlier  than  dates  of 
receipt  of  claims.  However,  if  an  award 
may  be  predicated  upon  an 
administrative  issue,  such  as  an 
amendment  to  a  regulation,  prompted 
by  a  judicial  precedent.  38  U.S.C. 
5110(g)  should  be  applied  in  assigning 
the  effective  date  if  to  do  so  would  be 
to  the  claimant's  benefit. 

Effective  date:  April  25. 1994. 
O.G.C.  Precedent  11-94 
Question  Presented 

Are  Veterans  Benefits  Administration 
officials  authorized  to  deny  a  claimant's 
request  for  equitable  relief  imder  38 
U.S.C.  503,  or  must  such  a  request  be 
forwarded  to  the  Secretary  of  Veterans 
Affairs  for  determination? 

Held 

The  Secretary  of  Veterans  Affairs  has 
the  authority  pursuant  to  38  U.S.C. 
501(a),  503,  and  512(a)  to  delegate  the 
authority  to  determine  that  equitable 
relief  is  not  warranted  in  a  particular 
case  and  has  impliedly  delegated  that 
authority  by  regulation  to  VA 
department  heads,  including  the  Under 
Secretary  for  Benefits.  In  addition,  we 
believe  the  Secretary  may  authorize  the 
Under  Secretary  for  Benefits  to 
subdelegate  the  authority  to  deny    * 
requests  for  equitable  relief  to 
subordinate  officials  within  the 
Veterans  Benefits  Administration. 
However,  there  is  no  indication  that 
such  subdelegation  has  been  attempted. 

Effective  date:  May  2, 1994. 


O.G.C.  Precedent  12-^94 

(a)  For  purposes  of  determining 
entitlement  to  accrued  pension  benefits 
under  38  U.S.C  5121(a),  where 
evidence  submitted  prior  to  a 
beneficiary's  death  provides  sufficient 
basis  for  prospective  estimation  of 
unreimbursed  medical  expenses,  may 
such  evidence  form  the  basis  for  an 
award  of  accrued  benefits  only  in  cases 
where  unreimbursed  medical  expenses 
were  actually  deducted  prospectively 
from  the  deceased  beneficiary's  income 
for  piuposes  of  determining  pension 
entitlement  during  the  beneficiary's 
lifetime? 

(b)  What  criteria  must  be  met  in  order 
to  provide  a  sufficient  basis  for 
prospective  estimation  of  medical 
expenses? 

Held 

(a)  Accrued  pension  benefits  may  be 
allowed  imder  38  U.S.C.  5121(a)  on  the 
basis  that  evidence  in  the  file  at  the  date 
of  a  veteran's  death  permitted 
prospective  estimation  of  unreimbursed 
medical  expenses,  regardless  of  whether 
unreimbursed  medical  expenses  were 
actually  deducted  prospectively  bom 
the  veteran's  income  for  purposes  of 
determining  pension  entitlement  prior 
to  the  veteran's  death. 

(b)  Where  a  veteran  had  in  the  past 
supplied  evidence  of  imreimbursed 
medical  expenses  which,  due  to  the 
static  or  ongoing  nature  of  the  veteran's 
medical  condition,  could  be  expected  to 
be  incurred  in  like  manner  in 
succeeding  years  in  amounts  which, 
based  on  past  experience,  were  capable 
of  estimation  witii  a  reasonable  degree 
of  acciuacy,  such  evidence  may  form 
the  basis  for  a  determination  that 
evidence  in  the  file  at  the  date  of  the 
veteran's  death  permitted  prospective 
estimation  of  medical  expenses.  There 
may  be  situations  in  which  medical 
expenses  may  be  predicted  with  a 
reasonable  degree  of  accuracy  from 
evidence  in  the  file  at  the  date  of  the 
veteran's  death  on  a  basis  other  than  the 
recurring  nature  of  the  expenses. 

Effective  date:  May  2, 1994. 
O.G.C.  Precedent  13-94 

Whether  service  coimection  may  be 
established  for  a  disability  incurred 
following  the  date  on  which  a  veteran 
was,  in  fact,  discharged  from  active 
military  duty,  where  the  discharge  was 
subsequently  voided  and  full  active- 
duty  credit  granted  by  a  Board  for 
Correction  of  Military  Records  to  a  date 
subsequent  to  the  date  on  which  the 
disability  was  incurred. 


Held 

Service  connection  may  not  be 
established  for  a  disability  incurred 
following  the  date  on  which  a  veteran 
was  discharged  from  active  military 
duty,  although  the  discharge  was 
subsequently  voided  and  full  active- 
duty  credit  granted  by  a  Board  for 
Correction  of  Military  Records  to  a  date 
after  the  date  on  which  injury  occurred, 
because  the  veteran  was  not  engaged  in 
active  service  at  that  time. 

Efliective  date:  May  9, 1994 

O.G.C.  Precedent  14-94 

Question  Presented 

Where  a  veteran  of  service  in  the 
Regular  Philippine  Scouts  or  the 
Philippine  Commonwealth  Army 
reports  having  detained  or  interned  by 
the  enemy  on  a  date  following  the  date 
of  termination  of  the  veteran's  period  of 
active  duty  as  certified  by  the  service 
department,  may  VA  recognize  the 
veteran  as  having  been  in  a  prisoner-of- 
war  (POW)  status  during  the  period  of 
detention  of  internment  and  recognize 
that  period  as  a  period  of  active  service 
under  38  CFR  3.9? 

Held 

In  determining  for  veterans'  benefit 
purposes  under  38  CFR  3.9  the  period 
of  active  service  of  a  Regular  Philippine 
Scout  or  a  member  of  the  Philippine 
Commonwealth  Army  while  serving 
with  the  United  States  Armed  Forces, 
the  Department  of  Veterans  Affairs  is 
not  bound  by  a  service-department 
certification  as  to  the  ending  date  of  the 
veteran's  period  of  active  duty.  The 
Department  may  include  a  period  spent 
in  a  prisoner-or-war  status  in 
determination  of  the  veteran's  period  of 
active  service,  if  the  veteran  was 
detained  or  interned  by  the  enemy 
"immediately  following  a  period  of 
active  duty."  The  phrase  '•immediately 
following  a  period  of  active  duty,"  as 
used  in  section  3.9(b),  may  be  construed 
as  referring  to  an  event  following  closely 
after  a  period  of  active  duty,  directly 
related  to  that  duty,  and  occurring 
before  the  veteran  performed  activities 
not  related  to  active  military  duty.  The 
Department  is  not  bound  in  determining 
a  {>eriod  of  active  service  by  a  service- 
department  finding  of  pay  entitlement 
under  the  Missing  Persons  Act,  as 
amended. 

Efliective  date:  June  8, 1994 
O.G.C.  Precedent  15-94 
Question  Presented 

May  the  Secretary  enforce  a  right  to 
subrogation  with  respect  to  a  guaranteed 
housing  loan  on  which  VA  paid  a  claim 


UMI 
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If  VA  failed  to  provide  the  veteran  with 
notice  of  a  tnmsieiee's  default? 

■MMI 

Veterans  who  obtain  a  W  guaranteed 
loan  have  a  constitutionally  protected 
right  to  receive  notice  of  a  foreclosure 
proceeding  that  will  aflioct  their  rights 
and  liabihties.  When  a  third  party 
•ssumer  defaults  on  the  loan,  VA  must 
notify  the  original  veteran  obligor  of  the 
impending  foreclosure,  provided  VA 
knows  or  can  reasonably  ascertain  the 
veteran's  ifddress.  If  VA  fails  to  provide 
the  required  notice,  VA  may  not  collect 
a  debt  from  the  veteran  under 
subrogation,  unless  the  private  loan 
holder  obtained  a  personal  judgment 
against  the  veteran  prior  to  VA  paying 
the  guaranty  claim,  or  the  holder 
provided  the  veteran  with  reasonably 
sufficient  notice.  The  judgment  may  be 
subject  to  collateral  attack  in  the  VA 
appeals  process  if  the  court  lacked 
jurisdiction  to  render  that  judgment.  VA 
Form  letter  26-251  is  deemed  to  satisfy 
the  notice  requirement. 

Effective  date:  June  23, 1994 

.O.G.C.  Precedent  16-94 

Questions  Presented 

(a)  Under  CFR  3.458(d),  may  only 
certain  compensation  benefits  be 
apportioned  to  a  child  of  a  veteran 
adopted  out  of  the  veteran's  family,  or 
should  this  regulation  be  read  to  permit 


apportionment  of  the  portion  of 
improved-pension  benefits  payable  to  a 
veteran  on  the  basis  of  the  existence  of 
the  child? 

(b)  Does  adoption  outside  the  family 
divest  a  veteran  of  legal  custody  of  a 
child  for  improved-pension  purposes? 

(c)  If  adoption  outside  the  family  does 
not  divest  the  veteran  of  legal  ciistody 
of  a  child,  would  the  child  be 
considered  in  the  custody  of  the  veteran 
for  purposes  of  determining  the  rate  of 
improved-pension  payable  to  the 
veteran? 

Ifold 

(a)  Under  38  CFR  3.458(d),  improved- 
pension  benefits  generally  may  not  be 
apportioned  to  a  child  of  the  veteran 
who  has  been  adopted  out  of  the 
veterpji's  family. 

(b)  Under  Utah  law,  adoption  of  a 
veteran's  child  outside  the  veteran's 
family  divests  the  veteran  of  legal 
custody  of  the  child  for  improved- 
pension  purposes. 

(c)  In  light  of  the  holding  in  paragraph 
(b)  above,  the  third  question  presented 
is  moot. 

Eftoctive  date:  July  1, 1994 

By  Direction  of  the  Secretary. 
Mary  Lou  Keener, 
General  Counsel. 

(FR  Doc.  94-27032  Filed  10-31-94:  8:45  am) 
MLUNO  COM  asae-ot-M 


Vmm'mm'  Advtoocy  CommKlBe  on 
EducaUon.  Notlc*  of  MMting 

The  Departmmt  of  Veterans  Affairs 
gives  notice  that  a  meeting  of  the 
Veterans'  Advisory  Committee  on 
Education,  authorized  by  38  U.S.C 
3692,  will  be  held  on  November  14, 
1994,  from  1:00  p.m.  to  4:00  p.m.  and 
on  November  15, 1994,  from  8:30  a.m. 
to  4:00  p.m.  The  meeting  will  take  place 
at  One  Dupont  Circle,  NW.,  Washington, 
DC,  in  the  Kellogg  Room.  The  purpose 
of  the  meeting  will  be  to  discuss 
Veterans  Affairs  education  issues. 

The  meeting  will  be  open  to  the 
public  up  to  the  seating  capacity  of  the 
conference  room.  Due  to  the  limited 
seating  capacity,  it  will  be  necessary  for 
those  wishing  to  attend  to  contact  Mrs. 
Celia  P.  DoUarhide,  Director,  Education 
Service  (phone  202-273-7132).  prior  to 
November  10,  1994. 

Interested  persons  may  attend,  appear 
before,  or  file  statements  with  the 
Committee.  Statements,  if  in  written 
form,  may  be  filed  before  or  within  10 
days  after  the  meeting.  Oral  statements 
will  be  heard  at  2:00  p.m.  on  November 
14, 1994. 

Dated:  October  24, 1994. 

By  direction  of  the  Secretary. 
Heyward  Bannister, 
Committee  Management  Officer. 
|FR  Doc.  94-27031  Filed  10-31-94:  8:4Sami 
MUJNG  COOC  SSZO-et-M 


Sunshine  Act  Meetings 
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contains  notices  of  meetings  put>iished  under 
the  "Government  in  the  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552t)(e)(3). 


BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  date:  11:00  a.m.,  Monday, 
November  7, 1994. 

PIJ^CE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  considered:   . 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments,  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
N4r.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  October  28, 1994. 
JeBnifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-27209  Filed  10-28-94;  3:45  pm] 

BNJJNQ  COCC  tnO-OI-P 

UNITED  STATES  INTERNATIONAL  TRADE 
COMMISSION 

[USrrc  SE-94-381 

TIME  AND  DATE:  November  4, 1994  at  2:30 
p.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  D.C.  20436. 

STATUS: 

1.  Agenda  for  futvire  meeting 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  No.  731-TA-G63  (Final)  (Certain 
Paper  Clips  from  China) — briefing  and 
vote. 

5.  Outstanding  action  jackets:  none 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting. 


may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 
Issued:  October  27, 1994. 
Donna  R.  Koehnke, 

Secretary. 

(FR  Doc  94-27119  Filed  10-28-94;  10:23 
am] 

BKJJNQ  CODE  702e-02-P 


INTERSTATE  COMMERCE  COMMKSION 

Commission  Voting  Conference 

TIME  AND  DATE:  10:00  a.m.,  Tuesday, 
Novembers,  1994. 
PLACE:  Hearing  Room  A,  Interstate 
Commerce  Commission,  12th  and 
Constitution  Av«iue,  NW.,  Washington, 
DC  20423. 

STATUS:  The  Commission  will  meet  to 
discuss  among  themselves  the  following 
agenda  items.  Although  the  conference 
is  open  for  the  public  observation,  no 
public  participation  is  permitted. 

MATTERS  TO  BE  DISCUSSED: 

Finance  Docket  No.  21215.  Seaboard  Air  Line 

Railroad  Company— Mer^/er  Atlantic  Coast 

Line  Railroad  Company 
Docket  No.  40853,  Yellow  Freight  System. 

Inc.  Of  Indiana — Petition  for  Declaratory 

Order— Weighing  Shipments 
Docket  No.  41017,  Household  Goods  Carriers' 

Bureau— Petition  for  Declaratory  Order- 
Broker  Practices 
MC-247354  (C)  and  {P),»  Alien  Freight 

Trailer  Bridge.  Inc.,  Common  and  Contract 

Carrier  Applicaton 
CONTACT  PERSONS  FOR  MORE 
information:  Alvin  H.  Brown  or  A. 
Dennis  Watson,  Office  of  Congressional 
and  Press  Services,  Telephone:  (202) 
927-5350,  TDD:  (202)  927-5721. 
Vernon  A.  Williams, 
Acting  Secretary. 

(FR  Doc.  94-27131  Filed  10-28-94;  10:53 
am) 

BlUJNa  COOC  703»-01-r 


marine  mammal  COMMIgSIOM 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Conunittee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Wednesday,  November  16, 1994  fit)m 


'  Embraces  No.  40783,  Marine  Ttanspoitation 
Services  Seo  Barge  Group  Inc.  v.  Allen  Freight 
Trailer  Bridge.  Inc. 


9:00  a.m.  to  9:45  a.m.  The  public 
sessions  of  the  Commission  and  the 
Committee  meeting  will  be  held  on 
Wednesday,  November  16,  from  10.00 
a.m.  to  6:00  p.m..  on  Thursday, 
November  17,  from  9:00  a.m.  to  6:15 
p.m.,  and  on  Friday,  November  18,  from 
8:30  a.m.  to  12:20  p.m. 

PLACE:  The  Coonamessett  Iim,  Jones 
Road  and  Gifford  Street.  Falmouth, 
Massachusetts  02541. 

STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  personnel,  the  internal     • 
practices  of  the  Commission,  and 
international  negotiations  in  process 
will  be  discussed.  All  other  portions  of 
the  meeting  will  be  open  to  public 
observation.  Public  participation  will  be 
allowed  if  time  permits  and  it  is 
determined  to  be  desirable  by  the 
Chairman. 

MATTERS  TO  BE  CONSIDERED:  The 

Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters. 
Among  the  major  issues  the 
Commission  plans  to  consider  at  the 
meeting  include:  Implementation  of  the 
1994  amendments  to  the  Marine 
Mammal  Protection  Act;  the  status  and 
incidental  take  of  harbor  porpoise;  right 
and  humpback  whales  in  the  North 
Atlantic;  reintroduction  of  captive 
marine  mammals  to  the  wild;  the  status 
of  marine  mammals  in  Alaska;  the 
proposed  Acoustic  Thermography  of 
Ocean  Climate  (ATOC)  experiment;  and 
the  gray  whale,  Hawaiian  monk  seal, 
and  West  Indian  manatee. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  R.  Twiss,  Jr.,  Executive  Director, 
Marine  Mammal  Commission,  1825 
Connecticut  Avenue,  N.W.,  Room  512, 
Washington,  D.C.  20009,  202/602-5504. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
second  notice  of  the  Commission's  1994 
meeting  and  does  not  constitute  any 
significant  change  in  the  scheduling, 
location,  or  agenda  of  the  meeting  as 
originally  published  in  the  September 
12, 1994  (59  FR  46886)  notice. 

Dated:  October  28, 1994. 
John  R.  Twiss,  Jr., 
Executive  Director. 

(FR  Doc.  94-27159  Filed  10-28-94;  2:01  pm| 
MJJNO  COOE  a8tO-31-M 
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Part  II 


Environmental 
Protection  Agency 


40  CFR  Part  80. 

Fuels  and  Fuel  Additives:  Deposit  Control 
Gasoline  Additives;  Final  Rule 
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ENVIRONMEKTAL  PROTECTIOH 
AGENCY 

40CFflPart80 

[AMS-FRL-MM-S] 

RIN  2000-^071  «• 

Regulation  of  Fuels  and  Fuel 
Additives:  Interim  Requirements  for 
Daposit  Control  Gasoline  Additives 

agency:  Enviroamental  Protection 

Agency  (EPA). 

Acnow;  Final  rule. 

summary:  On  December  6. 1993.  EPA 
published  a  notice  of  proposed 
rulemaking  to  govern  the  use  of  deposit 
control  (detergent)  additives  in  all 
gasoline  used  in  the  United  States 
beginning  January  1. 1995.  The  proposal 
included  a  detergent  additive 
certification  program  based  on  deposit 
control  performance  testing  and 
standards.  To  provide  adequate  lead 
time  to  the  regulated  industry,  however, 
simpler  interim  requirements  were 
propo.<«ed  to  be  in  effect  during  the  first 
year  of  the  program.  This  final  rule 
establishes  an  interim  detergent  additive 
program  consistent  with  the  proposed 
start-up  provisions.  In  a  subsequent 
action.  EPA  will  take  final  action  on  the 
proposed  more  rigorous  detergent 
additive  testing  and  certification 
program. 

EFFECmfE  date:  This  rule  is  efEoctive 
lanuary  1. 1995.  40  CFR  80.141(c)-{f). 
80.157.  80.158,  and  80.160  which 
contain  infonnation  collection 
requirements  (ICR)  are  not  eflective 
until  the  Office  of  Management  and 
Budget  (OMB)  has  approved  them.  EPA 
will  publish  a  document  in  the  Federal 
Register  announcing  the  effective  date. 
ADDRESSES:  Materials  relevant  to  this 
final  rule  are  contained  in  Public  Docket 
No.  A-91-77  at  the  following  address: 
Air  Docket  Section  (LE-131),  room  M- 
1500.  401  M  Street  SW..  Washington. 
IX:  20460.  phone  (202) 260-7548;  fax 
(202)  260-4000.  The  docket  is  open  for 
public  inspection  from  8  a.m.  until  4 
p.m..  except  on  government  holidays. 
As  provided  in  40  CFR  part  2.  a 
reasonable  fee  may  be  charged  for 
copying  docket  materials.  Electronic 
copies  of  major  documents  associated 
with  this  rulemaking  are  available 
through  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  Details  on 
how  to  access  this  bulletin  board  are 
included  in  Section  VI  of  this  preamble. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
in  formation  related  to  qualification  of 


detergent  additives  for  use  in  complying 
with  guohne  detergency  requirements 
contact:  felfrey  A.  Herzog.  US  EPA 
(RDSD-12).  Regulation  Development 
and  Support  Division.  2565  Plymouth 
Road.  Ann  Arbor.  MI  48105:  Telephone: 
(313)  66»-4227.  Fax:  (313)  741-7816. 
For  information  related  to  the 
registration  of  fuels  and  fuel  additives 
under  40  CFR  part  79  contact:  James  W. 
Caldwell.  US  EPA  (6406J).  Flold 
Operations  and  Support  Division.  401  M 
Street  SW..  Washington  DC  20460; 
Telephone:  (202)  233-9303.  Fax:  (202) 
233-9556.  For  information  related  to 
enforcement  contact:  Judith  Lubow.  US 
EPA.  Office  of  Enforcement  and 
Compliance  Assurance.  Western  Field 
Office.  12345  West  Alameda  Parkway 
suite  300.  Lakewood,  CO  80228; 
Telephone:  (303)  969-6483.  FAX:  (303) 
969-6490. 
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I.  Background 

A.  Legal  Authority  and  Rulemaking 
History 

1.  Statutory  Provisions  and  Legal 
Authority 

The  acciunulation  of  fuel  deposits  in 
motor  vehicle  engines  and  fuel  supply 
systems  and  the  impacts  of  these 
deposits  on  vehicle  performance  have 
been  studied  by  industry  for  many 
years.  Fuel  injector  and  intake  valve 
deposits  have  been  shown  to  have 
significant  adverse  effects  on 
driveability.  exhaust  emissions  and.  in 
some  cases,  on  fuel  economy  as  well. 
The  adverse  effects  of  these  deposits 
have  been  widely  accepted,  and 
industry  has  or  will  soon  have  in  place 


standard  test  procedures  to  evaluate  the 
deposit  control  effectiveness  of  gasoline 
detergent  additives.^ 

Since  detergent  additives  can  help  to 
prevent  engine  and  fuel  supply 
deposits.2  Congress  specified  in  section 
211(1)  of  the  Clean  Air  Act  that: 

Effective  beginning  January  1, 1995.  no 
person  may  sell  or  dispense  to  an  ultimate 
consumer  in  the  United  States,  and  no  refiner 
or  marketer  may  directly  or  indirectly  sell  or 
dispense  to  persons  who  sell  or  dispense  to 
ultimate  consumers  in  the  United  States,  any 
gasoline  which  does  not  contain  additives  to 
prevent  the  accumulation  of  deposits  in 
engines  or  fuel  supply  systems.  *  *  * 

Section  211(1)  further  provides  that  "the 
Administrator  shall  promulgate  a  rule 
establishing  specifications  for  such 
additives."  As  provided  in  section 
211(1),  today's  rule  specifies  that  all 
parties  involved  in  the  chain  of  gasoline 
production,  distribution  and  sale  are 
responsible  for  compliance  with  the 
detergent  requirements.  Certain 
compliance  responsibilities  will  also 
apply  to  manufacturers  of  detergent, 
even  before  it  is  blended  with  gasoline. 
The  registration  reporting  requirements 
of  detergent  additive  manufacturers 
(under  40  CFR  part  79)  have  also  been 
clarified  and  reinforced,  and  these 
requirements  must  be  met  before  a 
detergent  additive  is  eligible  for  use  in 
complying  with  gasoline  detergency 
requirements. 

EPA  is  issuing  today's  final  rule  under 
the  authority  of  section  211(c)  as  well  as 
section  211(1)  so  that  the  preemption 
provisions  of  section  211(c)(4)  will 
apply.  This  is  consistent  with  the 
approach  EPA  has  taken  in  its 
reformulated  gasoline  regulations  (59  FR 
7717,  February  16,  1994).  As  explained 
there,  whenever  the  federal  government 
regulates  in  an  area,  the  issue  of 
preemption  of  state  action  in  the  same 
area  is  raised.  Here,  as  with 
reformulated  gasoline  and  the 
associated  "anti-dimiping"  program,  the 
regulations  will  affect  virtually  all  of  the 
gasoline  sold  in  the  United  States.  Also, 
in  contrast  to  commodities  produced 
and  sold  in  a  single  area  of  the  coimtry, 
gasoline  produced  in  one  area  is  often 
distributed  to  other  areas.  The  national 
scope  of  gasoline  production  and 
distribution  indicates  that  this  federal 
rule  should  preempt  state  action  to 
avoid  an  inefficient  patchwork  of 


'  The  reader  it  referred  to  the  Notice  of  Proposed 
Rulemaking  (NPRM:  59  FR  64213.  December  6, 
1993)  for  an  in-depth  discussion  of  the  cause*  of 
engine  and  fuel  supply  deposits,  their  impacU  on 
vehicle  fwrfonnance.  and  deposit  control  measures. 

'  See  Sen.  Rep.  No.  101-228.  lOlst  Cong..  1st 
Sess.  at  116  (Dec.  20, 1969)  ("IFluel  additives,  such 
as  detergents,  are  available  to  maximize  the 
performance  of  engines  and  minimize  emissions."). 


potentially  conflicting  regulations. 
Section  211(c).  enacted  in  the  1977 
Amendments  to  the  Clean  Air  Act, 
provides  that  federal  fuels  regiilations 
adopted  under  that  authority  preempt 
non-identical  state  controls  except 
tmder  certain  specified  circumstances 
set  out  in  section  211(c)(4).  Those 
exceptions  apply:  (1)  To  any  state  for 
which  application  of  section  209(a)  of 
the  Act  has  at  any  time  been  waived 
tmder  section  209(b);  and  (2)  where 
non-identical  state  regulations  are 
included  in  a  State  Implementation  Plan 
as  necessary  to  achieve  the  national 
primary  or  secondary  ambient  air 
quality  standard  which  the  plan 
implements.  Thus,  only  California  may 
regulate  gasoline  detergency  under  the 
first  exception.  Other  states  may  adopt 
non-identical  regulations  only  upon  the 
specified  showing  under  the  second 
exception. 

Section  211(c)  authorizes  the 
Administrator,  by  regulation,  to  "control 
or  prohibit  the  manufacture, 
introduction  into  commerce,  offering  for 
sale,  or  sale  of  any  fuel  or  fuel  additive 
for  use  in  a  motor  vehicle,  motor  vehicle 
engine,  or  nonroad  engine  or  nonroad 
vehicle"  if,  under  secUon  211(c)(1)(A), 
emission  products  of  the  fuel  or  additive 
cause  or  contribute  to  air  pollution 
endangering  the  public  health  or 
welfare,  or.  under  section  211(c)(1)(B),  if 
emission  products  of  the  fuel  or  additive 
will  impair  to  a  significant  degree  the 
performance  of  an  emission  control 
device  in  general  use.  While  EPA 
believes  that  it  has  clear  authority  to 
regulate  gasoline  detergency  imder 
section  211(c)(1)(A).  the  Agency  also 
recognizes  that  it  has  such  authority 
under  section  211(c)(1)(B). 

That  gasoUne  combustion  emissions 
cause  or  contribute  to  harmful  air 
pollution  is  now  undisputed,  and  a 
requirement  for  proper  detergent 
additization  to  mitigate  such  emissions 
is  appropriate  imder  the  broad  authority 
of  section  211(c).  This  authority  also 
supports  certain  program  elements  that 
EPA  is  implementing  in  order  to  make 
the  detergent  program  most  effective.  As 
explained  fur^er  below,  these  include  a 
detergent  registration  scheme  and,  as 
explained  in  the  enforcement  section  of 
the  preamble  (Section  IV).  application  of 
certain  requirements  to  detergent 
manufacturers  even  prior  to  blending  of 
detergent  with  gasoline.  Public 
comment  on  EPA's  legal  authority  to 
make  such  requirements  of  detergent 
manufacturers  is  addressed  in  Section 
IV. 

EPA  believes  consideration  of  the 
factors  under  section  211(c)(2)(A) 
support  its  authority  imder  section 
211(c)(1)(A).  Air  pollution  fit)m  gasoline 
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vehicles  is  clearly  harmful.  Further, 
while  vehicle  technology  can  affect 
deposit  formation,  EPA  does  not  believe 
that  the  formation  of  the  deposit  types 
that  are  the  focus  of  the  regulatory 
controls  implemented  today,  and  the 
associated  emissions  effect,  can 
reasonably  or  cost  effectively  be 
addressed  by  requiring  changes  in 
vehicle  design.  Vehicle  manufacturers 
have  an  incentive  and  continue  to  work 
to  minimize  susceptibility  to  deposit 
formation,  which  affects  driveability  as 
well  as  emissions.  In  addition, 
detergents  are  also  important  to  control 
deposits  in  vehicles  currently  in  use  and 
prone  to  deposit  formation  which  will 
continue  to  remain  in  use  for  some  time. 

2.  Rulemaking  History 

The  CAA  requires  that  EPA 
promulgate  a  rule  establishing 
specifications  for  detergent  additives 
and  requiring  all  gasoline  to  contain 
detergent  additives  by  )anuary  1,  1995. 
EPA  encouraged  full  participation  of  the 
regulated  industry  and  other  interested 
parties  in  the  development  of  the  rule  to 
implement  these  requirements.  A  public 
workshop  was  held  on  February  13. 

1992  to  initiate  open  discussion  of  the 
relevant  issues  and  EPA  met  with 
nimierous  industry  representatives 
separately  to  obtain  their  input. 

The  notice  of  proposed  rulemaking 
(NPRM)  was  published  on  December  6. 

1993  (58  FR  64213)  and  a  public  hearing 
was  held  in  Aim  Arbor.  Michigan  on 
January  11. 1994.  Oral  testimony  was 
heard  fit)m  6  presenters.  EPA's  initial 
intent  was  to  accept  subsequent  written 
public  comment  on  the  NPRM  until 
February  11. 1994.  However,  in 
response  to  industry  requests  for 
additional  time,  comments  were 
accepted  until  March  11, 1994.  EPA 
received  31  wrritten  comments  on  the 
NPRM.  These  comments  are 
summarized  and  responded  to  in  later 
sections  of  this  preamble. 

For  the  reasons  discussed  further  in 
Section  I.C,  EPA  has  decided  to  finalize 
the  proposed  detergent  gasoline 
program  in  two  stages.  Today's  final 
rule,  establishing  an  interim  detergent 
program,  will  be  in  effect  until  replaced 
by  the  anticipated  second  final  rule.  The 
latter  is  expected  to  cover  the  remaining 
issues  from  the  NPRM  as  well  as  issues 
raised  in  a  notice  to  reopen  the 
comment  period. 

B.  Proposed  Regulatory  Approach 

EPA  proposed  a  performance-based 
detergent  additive  certification  program 
under  which  all  gasoline  distributed 
and  sold  in  the  United  States  would  be 
required  to  contain  a  detergent  additivo 
which,  in  the  context  of  prescribed 


S46S0 


Federal  Regjiatcr  /  Vol  Sa.  Na  210  /  ToesiUy.  Novamber  1.  199*  /  Rules  and  Regulations 


Federal  Regteter  /  Vol.  59,  No.  210  /  Tuesday,  November  1.  1994  /  Rules  and  Regulations     54681 


vehicle  testing,  bad  the  damonstnted 
ability  to  meet  specified  standards  of 
deposit  control  performance  in  a 
predetermined  series  of  test  fuels.  Fuel 
injector  deposit  (PHD)  and  intake  valve 
^  deposit  (ivb)  control  performance  tests 
and  standards  were  proposed  tbat 
would  rely  on  industry-consensus  test 
procedures.  Additives  meeting  tbe 
detergent  performance  standards  would 

3ualify  for  certification.  These 
etergents  would  then  be  acceptable  for 
meeting  gasoline  deposit  control 
requirements  whf^n  used  at  the 
treatment  rates  which  were  needed  to 
meet  the  performance  standards  during 
testing. 

Due  to  inadequate  lead  time  for 
industry  to  complete  the  vehicle  testing 
requirements  for  certificatioa,  EPA 
proposed  a  simpler  interim  cHxigram  to 
be  in  effect  January  1  tbrougn  December 
31. 1995.  Ehiring  this  interim  period,  all 
gasoline  would  be  required  to  contain 
detergent  additives  that  satisfied 
simplified  criteria,  but  compUance  with 
the  certification  testing  program  would 
not  be  required  until  January  1. 1996. 
EPA  proposed  that  additives  could 
qualify  for  the  interim  program  based 
either  on  data  collected  to  satisfy 
California's  detergent  additive 
program,^  or  on  specifications  on 
chemical  composition  and  additive 
manufacturer  rccommendatioos 
regarding  proper  usage. 

C  Scope  of  This  Action 

As  previously  mentioned,  this  final 
rule  implements  only  the  interim 
detergent  program,  beginning  January  1. 
1995.  Full  certification  requirements  are 
expected  to  be  promulgated  by  June  30, 
1995  and  to  go  into  eflect  about  a  year 
thereafter*  TTie  requirements  of  the 
interim  program  will  remain  in  effect 
until  replaced  by  the  later  rulemaking. 

EPA  is  following  this  two-step 
approach  for  two  reasons.  The  first 
reason  is  to  allow  the  industry  time  to 
complete  development  of  a  consensus 
test  procedure  to  evaluate  an  additive's 
ability  to  control  fiiel  injector  deposits. 
At  the  time  the  NPRM  was  published, 
many  of  the  basic  elements  of  the  most 
widely  used  vehicle-based  PFID  and 
fVD  control  test  procedures  were 
broadly  accepted  by  industry,  but 
standard  versions  of  these  procedures 


'Title  13.  wction  2237  of  tba  California  Code  of 
Kagulations. 

*  This  axpecUiion  it  baaed  on  EPA's  eatimate  of 
(he  amonnl  of  lead  tima  which  industry  will  requirv 
lo  oompiy  with  amirlpelad  laalinf  iaquit«inaau 
■iftef  pnxnuliptiaa  o(  Iba  datargaot  certiCcation 
proftrMB  In  tbe  aaoond  Rnat  rule.  See  mnoio  lo  the 
ttockal  A-ei— 77  from  Roheii  (ohmon.  emidnd. 
'  KatinMid  Lead  Tiaw  iof  Indiuiry  to  Campty  wMi 
Vehicle  Taatii^RaiiiiiiaaiaiMa."  Septaiabat  21. 
t«»«»4. 


had  not  been  published.  While  tke 
American  Sodety  {or  Testing  and 
Materiak  (ASTM)  was  actively 
developing  standard  versions  of  tfaeee 
procedures  to  enbanoa  compatability  of 
test  results,  the  availability  of  finabaed 
test  specifications  was  uncertain.  EPA 
thus  proposed  versiocs  of  these  test 
procedures  based  on  the  most  current 
ASTM  drafts  available  at  tbe  time, 
which  included  many  of  tbe 
improvements  under  consideration  by 
ASTM.  EPA  also  proposed  to  adopt  tbe 
ASTM  versions  oi  these  procedures  in 
the  detergent  program  final  rule  if  tbe 
final  AST>4  qwcifications  became 
available  in  time  and  if  they  closely 
resembled  the  proposed  procedures. 
Public  comment  on  tbe  NPRM 
supported  EPA's  intent  to  adof>t  the 
final  ASTM  procedures  when  available. 

Since  the  publication  of  tbe  NPRM. 
ASTM  finalized  its  intake  valve  deposit 
control  procedure  as  ASTM  D-5500. 
and  EPA  anticipates  adopting  it  for  use 
under  the  detergent  certification 
program  without  further  notice  and 
comment.  However,  ASTM  has  not  yet 
finaliziwi  its  PFID  control  test  procedure, 
and  EPA  believes  it  is  appropriate  to 
delay  finalization  of  the  detergent 
certification  program  until  this 
procedure  is  avidlable  (expected  in  late 
1994  or  early  1995).  Adoption  of  tbe 
final  ASTM  PFID  control  test  procedure 
vdll  result  in  improved  confidence  in 
the  certification  test  results.' 
Consistency  of  EPA  testing  requirements 
with  an  industry  consensus  standard 
test  procedure  will  also  avoid 
unnecessary  industry  burdens  and 
confusion  which  would  result  from 
different  regulatory  and  industry 
practices. 

Tbe  second  reason  to  delay 
finalization  of  tbe  full  certification 
program  is  to  allow  EPA  an  opportunity 
to  assess  concerns  raised  by  some 
coiumenters  related  to  the  possible 
incremental  accumulation  of 
combustitm  chamber  deposits  (CCD) 
which  may  result  from  tbe  use  of 
detergent  additives  designed  to  control 
PFID  and  IVD.  EPA  received 
contradictory  public  comments  on  tbis 
issiie.  On  one  side,  tbe  petroleum  and 
additive  manufacturing  industries  stated 
that  the  causes  and  impacts  of  CCD  are 
not  understood  well  enough  to  warrant 
EPA's  implementation  of  any  measures 
to  control  CCD  at  this  time.  These 
commenters  further  stated  that,  even  if 
the  need  for  CCD  control  is  established, 
regulatory  action  should  not  be  taken 


until  a  suilaUe  GCD  coBtiol  teal 
proceduie  md  standard  aie  available. 

On  the  other  band,  automobile 
manufacturers  claimed  that  tbe  impact 
of  CCD  oo  driveability  and  emissions  is 
sufficiently  well  demonstrated  for  EPA 
to  take  action.  They  strongly  urged  EPA 
to  investigate  tbe  additive  contribution 
to  CCD  as  soon  as  possible,  with  the 
ultimate  aim  being  a  CCD  control 
performance  test  and  standard. 
Comments  from  automobile 
raanubcturers  further  stated  that,  in  tbe 
absence  of  a  standardized  CCD 
performance  test,  EPA  should 
implement  some  interim  measure  to 
help  limit  tbe  potential  for  increased 
CCD  that  could  result  from  detergent 
additive  over- use.  To  tbis  end,  tbe 
American  Automobile  Manufacturer's 
Association  (AAMA)  suggested  a  70mg/ 
100ml  maximum  Umit  on  the  unwashed 
gum  level  in  additized  gasoline,  as 
determined  by  ASTM  test  procedure 
D381.  AAMA  stated  that  a  correlation 
exists  betMreen  tbe  levels  of  unwasbed 
gums  in  gasoline  and  the  amount  and 
type  of  detergent  additive  present,  and 
hence  the  potential  for  such  additives  to 
have  an  adverse  impact  on  CCD. 
However,  comments  from  the  petroleum 
industry  stated  tbat  the  unwasbed  gum 
level  is  an  unreliable  meesure  of 
detergent  usage  and  is  not  well 
correlated  with  CCD  formation.  Tbe 
relationship  between  detergent  use, 
unwashed  gums,  and  CCD  will  be 
addressed  at  length  in  the  forthcoming 
reopening  notice. 

n.  Applicability 

A.  Summary  of  Proposed  AppUcability 
Prov^kms 

Tbe  NPRM  noted  tbat  section  211(1) 
refers  to  "any  gasoline,"  and  does  not 
distinguish  between  gasoline  used  for 
highway  vehicles  and  engines  and 
gasoline  used  in  nonroad  applications.* 
Therefore,  EPA  proposed  that  detei^ent 
requirements  apply  to  all  gasoline  used 
in  highway  vehicles  and  engines 
(including  both  reformulated  and 
conventional  gasolines,'  oxygenated 
gasoline,  and  the  gasoline  component  of 
alcohol  blends  such  as  M85  and  E85),  as 
well  as  gasoline  used  in  nonroad 
applications  (including  racing  fuel  and 
marine  fuel).  EPA  also  proposed  that 


*  EPA  wiU  evaluate  wfaetbat  changea  to  dte  ASTM 
PFID  lest  procadura  are  necessary  prior  to  its 
adoption  iar  legaklwji  purpeaes,  and  wiH  pforide 
the  opportMitT  <«  addttioMl  pwbMc  cmumM  if 
appnipiiate. 


*The  reader  is  directed  to  the  NPRM  for  a 
diacuaaion  of  EPA's  legal  authority  regarding  the 
types  of  gasolines  which  were  proposed  to  be 
covered  by  the  proposed  detergency  requirements 
(5»  FR  64213,  December  6.  19<»). 

'  Refonnulated  and  conventional  gasotinea  are 
defiiMd  in  "Begellteo  of  Foei  and  Fuel  Additives: 
SiMdaida  far  RafanMilatad  and  ConventioiMi 
GaMline."  FiMil  RuU.  Se  FK  7715  (Febtuwy  Ml 
l«e«K 


gasoline  for  military  use  be  covered  by 
tbis  regulation. 

EPA  proposed  that  both  leaded  and 
unleaded  gasoline  would  be  required  to 
contain  detergent  additives  that  comply 
with  the  same  proposed  requirements. 
hi  the  NPRM  it  was  noted  that,  while 
barred  from  sale  for  highway  vehicles  as 
of  January  1, 1996,  leaded  gasoline  will 
still  be  permitted  to  be  sold  for  off- 
highway  use,  for  example,  in  certain 
construction  equipment  and  farm 
vehicles.  EPA  also  stated  the  belief  that 
the  use  of  detergent  additives  would 
have  a  beneficial  impact  on  the 
emissions  performance  of  engines  using 
leaded  gasoline. 

EPA  proposed  that  the  detergent 
requirements  would  net  apply  to 
gasoline  used  in  internal  combustion 
aircraft  engines  because  they  are 
separately  regulated  under  Part  B  of 
Title  n  of  the  Qean  Air  Act.  EPA  also 
proposed  that  test  fuels  for  research  and 
developmental  purposes  would  be 
exempted  fittm  tbe  detei^gency 
requirements  provided  that  certain 
requirements  for  exemption  were 
satisfied  (see  Section  IV). 

B.  Applicability  Provisions  Finalized 
Under  the  Interim  Program 

The  detergency  requirements  adopted 
in  today's  rule  closely  follow  the 
proposed  provisions.  They  apply  to  all 
gasoline,  highway  and  off-road, 
including  both  reformulated  and 
conventional  gasolines,  oxygenated 
gasoline,  and  the  gasoline  component  of 
alcohol  blends  such  as  MBS  and  E85,  as 
well  as  to  marine  fuel  and  gasoline  used 
for  miUtary  purposes.  Gasoline  service 
accumulation  fuel  will  also  be  required 
to  comply  with  detergency 
requirements,  as  will  the  gasoline 
component  of  alcohol  blend  service 
accumulatioD  fuel.*  However,  racing 
fuel,  aviation  fuel,  emissions 
certification  fuel,  and  gasoline  used  for 
research  and  developmental  purposes 
will  be  exempted  frtim  compUance. 
Different  requirements  for  leaded 
gasoline  will  be  implemented  to  aUow 
optimization  of  the  additive  used  (see 
Section  ni.C.).  The  reader  is  directed  to 
Section  in.D  for  a  summary  and  analysis 
of  comments  on  the  appUcability  of 
gasoline  detergency  requirements. 

m.  lateriii  Program  Basic  Provisions 

A.  Background 

As  noted  above,  to  allow  adequate 
time  for  industry  to  comply  with  the 
specific  vehicle  testing  requirements  of 


'Service  accumulation  fuels  are  used  to 
demonstrate  comptianoe  with  duiatiUity 
requirements  during  vehicle  emtesion  certification 
.testing. 


the  detergent  certification  program,  EPA 
pn>posed  a  simplified  interim  program 
as  an  available  option  during  1995. 
Under  the  proposal,  compliance  with 
the  full  detergent  certification  program 
would  not  be  retjuired  imtil  January  1, 
1996.  EPA  estimated  that  the  one-year 
duration  of  the  interim  program  would 
be  sufficient  to  allow  industry  to 
complete  the  testing  requirements  of  the 
certification  program. 

Und«^  the  mterim  program,  EPA 
proposed  that  all  gasoline  sold  to  the 
ultimate  consumer  (unless  otherwise 
exempted)  would  be  required  to  contain 
a  detergent  which  had  been  registered 
under  tbe  40  CFR  Part  79  Fuels  and  Fuel 
Additives  (F/FA)  Registration  Program 
and  which:  (1)  Was  composed  primarily 
of  at  least  one,  or  a  combination  of,  four 
chemical  classes  of  detergent  that  EPA 
believed  to  be  effective  in  controlling 
deposits  based  on  current  industry 
practices  (polyalkyl  amines,  polyether 
amines,  polyalkylsucdnimides,  and 
polyalkylaminopbenols);  or  (2)  had  been 
approved  under  the  Cahfomia  Air 
Resources  Board  (CARE)  detergent 
certification  program.  Detergents  that 
met  the  chemistry-based  criteria  would 
be  required  to  be  used  at  least  at  the 
minimum  concentraticm  recommended 
by  the  manufacturer  for  keep-clean 
control  of  intake  and  fuel  injector 
deposits,  and  those  that  met  tbe  criteria 
based  on  CARS  certification  would  be 
required  to  be  used  at  least  at  the 
minimum  concentration  approved  in 
the  CARB  certification.  Detergents  used 
imder  the  interim  program  wrould  be 
required  to  be  identified  by  an  interim 
detergent  certification  number  issued  by 
EPA. 

EPA  proposed  that  an  application  for 
an  interim  detergent  certification 
number  would  need  to  be  submitted  to 
EPA  containing  the  following:  the  name 
of  the  detergent  manufacturer  and  the 
detergent  as  supplied  by  the  detergent 
manufacturer  to  satisfy  the  standard 
registration  requirements  of  40  CFR  part 
79,  a  complete  description  of  the 
detergent  additive's  chemical 
composition  including  the  weight 
percent  of  each  of  the  components  that 
compose  tbe  detergent  package,  the 
minimum  concentration  of  each 
component  of  the  detergent  additive 
tbat  will  be  used,  and  a  suitable 
analytical  procedure  to  identify  the 
detergent  additive  in  its  pure  state. 

In  addition  to  these  proposed 
requirements,  EPA  asked  for  comment 
on  whether  some  form  of  performance 
test  data  should  also  be  required  to  be 
submitted  for  detergents  used  tmder  the 
interim  program,  and  the  appropriate 
aixeptance  criteria  for  this  data.  EPA 
proposed  to  reserve  the  right  to  examine 
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any  substantiating  data  and  could  deny 
or  revoke  a  detergent  registration  based 
on  this  review.  The  enforcement  task  of 
ensuring  tbat  the  proper  type  and 
amoimt  of  additive  has  been  added  to 
the  gasoline  in  tbe  market  was  proposed 
to  be  accomplished  primarily  through 
paper  audit  "mass  balance"  procedures 
rather  than  actual  chemical  or  vehicle- 
based  testing. 

The  interim  detergent  program 
finalized  in  today's  rule  retains  the  basic 
structure  and  intent  of  the  proposed 
program,  but  departs  fitim  the  proposal 
in  a  number  of  implementation  details. 
As  was  proposed,  the  interim  program 
requires  precise  composition  and 
concentration  information  on  detergent 
•  additives  which  are  to  be  used  for 
compliance  with  the  detergency 
requirements  of  today's  rule,  as  well  as 
consistency  between  this  information 
and  the  additive  treat  rate  reported  for 
(and  used  in)  detergent  gasoline. 
However,  to  reduce  paper  flow  and 
other  administrative  procediu^s.  a 
detergent  certification  number  will  not 
be  issued  by  EPA  to  acknowledge 
properly  registered  additives  during  the 
interim  program.  Furthermore,  the  final 
rule  does  not  contain  the  proposed 
restriction  that  a  detergent  additive 
must  either  be  CARB-certified  or  belong 
to  one  of  four  specified  chemical 
classes.  Other  departures  from  the 
proposed  rule  have  been  made,  as  well. 

Tne  specific  requirements  of  the 
interim  detergent  program  as  finalized 
in  today's  rule  are  described  in  sections 
B-D  below.  The  key  differences  between 
the  proposed  and  final  requirements  for 
the  interim  program  are  discussed  in 
Section  D,  the  Summary  and  Analysis  of 
Comments.  The  enforcrement  provisions 
included  in  todays  rule  are  discussed  in 
Section  IV. 

B.  Description  of  Interim  Detergent 
Program  Requirements 

Since  CAA  section  211(1)  requires  that 
all  gasoline  contain  detergent  additi\'e(s) 
prior  to  sale  to  tbe  consumer,  the  direct 
responsibility  rests  on  the  fuel 
manufacturer/marketer  to  ensure  tbat  a 
suitable  registered  detergent  has  been 
added  to  gasoline  at  an  efTective 
concentration.  However,  detergent 
manufacturers  are  responsible  for 
property  registering  their  detergent 
additives  and  for  providing  detergent 
products  which  conform  to  these 
registrations.  This  section  describes  how 
EPA  will  implement  the  registration 
aspects  of  the  interim  program,  and 
addresses  tbe  responsibilities  of  both 
gasoline  manufacturers/marketers  and 
detergent  manufacturers.  This  section 
focuses  on  requirements  related 
specifically  to  unleaded  gasoline. 
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Special  provisions  applicable  to  leaded 
gasoline  are  disciissed  in  Section  III.C. 

In  the  NPRM,  EPA  proposed  that  any 
interested  party  (detergent 
manufacturer,  fuel  manufacturer/ 
marketer,  or  other)  could  take 
responsibility  for  the  informational 
requirements  under  the  interim 
program.  EPA  recognized  that,  in  many 
cases,  the  fuel  manufacturer/marketer 
would  likely  accept  most  of  this 
responsibility  since  it  would  bear  the 
ultimate  accountability  for  ensuring  the 
proper  use  of  detergent  additives.  EPA 
mrtner  proposed  that  the  detergent 
additive  data  (e.g.  composition, 
treatment  rates)  would  be  submitted  in 
a  separate  application.  However, 
comments  indicated  that  much  of  the 
same  information  was  already  required 
under  the  existing  F/FA  registration 
program.  Furthermore,  in  many  cases. 
Kiel  marketers  would  have  to  be 
dependent  on  data  generated  by 
additive  manufacturers  to  comply  with 
the  detergent  information  requirements. 

Therefore,  as  described  below,  the 
requirements  of  this  interim  program  are 
based  primarily  on  information  items 
already  required  for  F/FA  registration. 
EPA  has  selected  this  approach  for  three 
reasons:  (1)  It  utilizes  an  existing 
reporting  program  rather  than  creating  a 
new  one;  (2)  it  minimizes  additional 
information  submittal;  and  (3)  it 
eliminates  the  confidential  business 
information  (CSI)  concerns  raised  by 
additive  manufacturers  in  their 
comments  on  the  NPRM  (see  Section 
m.E). 

1.  Requirements  for  Detergent  Additive 
Manufacturers 

For  a  detergent  additive  to  be  eligible 
for  use  in  complying  with  gasoline 
detergency  requirements,  its 
manufacturer  must  ensure  that  the 
additive  registration  data  provided 
under  40  CFR  part  79  meets  the 
registration  information  requirements 
described  below."  To  the  extent  that 
existing  detergent  additive  registrations 
do  not  comply  with  these  specifications, 
they  must  be  updated  prior  to  the 
January  1. 1995  start  date  for  the  interim 
program. 

a.  Detergent  Additive  Compositional 
Data.  Pursuant  to  pre-existing 
requirements  under  §  79.21(a),  the 
registration  of  fuel  additives  requires  the 
submittal  of  information  on  the  identity 
and  amounts  of  the  components  of  the 
additive  product.  Today's  rule  speci^es 
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•DelergenU  used  to  comply  wiib  gMoline 
d«tergency  requiremants  must,  of  court*,  comply 
with  other  applicable  registration  requirements 
prescribed  in  Pan  79,  including  those  recently 
finalizMl  in  Subpul  C  (sm  SO  FR  33042.  June  27. 
1W4). 


that,  to  be  eligible  for  use  in  compliance 
with  gasoline  detergency  requirements, 
the  compositional  information 
submitted  for  registration  of  a  detergent 
additive  must  include:  (1)  A  complete 
description  of  the  chemical  composition 
of  the  detergent  additive  package,  such 
that  the  chemical  structure  of  each  of 
the  components  in  the  detergent 
package  can  be  determined;  and  (2)  the 
exact  weight  and/or  volume  percent  (as 
applicable)  of  each  of  the  components 
that  compose  the  detergent  package.  In 
addition,  components  of  the  detergent 
additive  package  which  have  an  effect 
on  deposit  control  efficiency  (i.e. 
detergent-active  components)  must  be 
identified  as  such.  Specifically,  the 
registration  must  indicate  which  of  the 
following  chemical  or  other 
designations  pertains  to  each  detergent- 
active  component:  (1)  polyalkyl  amine, 
(2)  polyether  amine,  (3) 
polyalkylsucdnimide,  (4) 
polyalkylaminophenol,  (5)  detergent- 
active  carrier  oil,  (6)  other  detergent- 
active  component. 

In  the  past,  in  registering  their 
additives,  some  detergent  manufacturers 
have  reported  detergent-active 
components  as  a  product  of  the  reaction 
of  specified  chemical  reactants.  Since 
yields  of  detergent-active  components 
from  these  reactions  could  vary  &om  0 
to  100  percent,  chemical  specifications 
of  this  type  are  inadequate  for  EPA  to 
determine  the  composition  of  the 
detergent  additive  package.  For 
example,  the  package  could  contain 
unknown  amounts  of  unchanged 
primary  reactants  as  well  as  chemical 
products  of  different  molecular  weight 
and  different  side  reactants.  To  be 
eligible  for  use  after  the  effective  date  of 
this  rule,  more  precise  identification  of 
the  components  of  the  detergent 
additive  package  will  now  be  required. 
In  the  case  of  pxilymer  components, 
lUPAC  nomenclature  with  a  molecular 
weight  distribution  should  be  specified. 

Within  a  given  detergent  additive 
registration,  no  variation  will  be 
allowed  in  the  identity  or  concentration 
of  any  of  the  detergent-active 
components.  The  identity  and 
concentration  of  other  components  of 
the  detergent  additive  package  may  vary 
under  a  single  registration  provided  that 
such  variability  does  not  change  the 
treat  rate  needed  for  effective  deposit 
control.  Detergent  additive  packages 
which  differ  in  identity  or  concentration 
of  detergent-active  components  must  be 
separately  registered.  Variability  in 
other  possible  additive  package 
components  such  as  the  antioxidant, 
corrosion  inhibitor,  metal  deactivator, 
and/or  handling  solvent  is  acceptable, 
provided  that  such  vtuiability  does  not 


affect  the  concentration  of  the  active 
ingredients  in  the  additive  package.  It 
should  be  noted  that  EPA  will  continue 
to  evaluate  what  is  an  acceptable  level 
of  variability  in  additive  compositional 
data  and  may  revise  these  requirements 
for  the  detergent  certification  program 
in  a  later  rulemaking. 

b.  Recommended  Minimum  Effective 
Concentration.  As  specified  by 
§  79.21(d),  a  fuel  additive  registration 
must  include  the  recommended  range  of 
concentration  for  the  additive  when 
mixed  in  fuel.  To  qualify  for  use  in 
detergent  gasoline  under  the 
requirements  of  today's  rule,  the  lower 
bound  of  this  recommended  range,  in 
the  case  of  a  detergent  additive,  must 
equal  or  exceed  the  minimum 
concentration  which  the  detergent 
additive  manufacturer  deems  necessary 
for  the  control  of  fuel  injector  and  intake 
valve  deposits.  While  not  required  to  be 
submitted  on  a  routine  basis,  data  which 
supports  the  claim  of  deposit  control 
effectiveness  at  this  concentration  is 
expected  to  be  available  to  EPA  on 
request.  Requirements  for  such 
supporting  data  are  further  discussed  in 
Section  B.l.c,  below. 

The  minimum  effective  concentration 
of  the  detergent  additive,  as  reported  in 
the  detergent  registration,*"  must 
correlate  with  the  concentrations 
reported  to  be  used  by  the  fuel 
manufacturer.  Specifically,  the  lower 
end  of  the  detergent  additive 
concentration  range  Usted  in  a  gasoline 
registration  must  equal  or  exceed  the 
minimum  recommended  concentration 
specified  in  the  respective  additive 
registration.*'  Thus,  it  is  incumbent 
upon  the  detergent  additive 
manufacturer  to  accurately 
communicate  the  recommended 
concentration  to  his  customers,  in 
writing,  for  each  registered  detergent 
package.  As  described  below  in  Section 
III.C,  different  concentration 
recommendations  may  be  specified  for 
leaded  and  unleaded  gasoline,  and,  in 
the  case  of  carbiu«tor  detergents, 
restriction  to  leaded  gasoline  should  be 
indicated.  If  the  detergent  manufacturer 
recommends  a  minimum  concentration 
to  his  customers  that  is  higher  than  the 
minimum  recorded  on  the  additive 
registration,  this  could  be  construed  as 
a  potentially  fraudulent 
misrepresentation.  On  the  other  hand,  if 
the  detergent  manufacturer  recommends 


><> Detergent  additive  concentration  mutt  be 
reported  in  gallons  of  detergent  additive  per  gallons 
of  gasoline,  to  facilitate  compliance  with  volume 
accounting  reconciliation  requirements  (see  section 
IV). 

<>  Exceptions  to  this  requirement  are  permitted 
when  specifically  approved  by  EPA,  as  discussed  in 
Section  m.B.2. 


to  his  customers  a  minimtiin  additive 
concentratioo  that  is  lower  than  the 
minimum  amount  recorded  on  the 
additive  registration,  then  a 
misadditization  of  the  gasoline  would 
be  presumed  to  occur,  and  both  the  fuel 
and  additive  manufacturers  might  be 
liable  for  the  nonconfcxnung  gasoline. 
These  Uability  issues  are  discussed 
further  in  Section  IV  of  this  preamble. 

In  an  analogous  case,  detergent 
additive  registrants  must  also  accurately 
conununicate  the  recommended 
detergent  concentration  and  any  usage 
restrictions,  in  writing,  to  their 
customers  who  are  secondary  additive 
manufacturers.  Such  secondary 
raanuEactums  purchase  detergent  from 
original  manufacturers  with  the  intent 
to  resell  the  detergent,  with  or  without 
additional  ingredients  in  the  additive 
package,  in  many  instances,  the 
secondary  additive  manufacturer  will 
not  know  the  identity  and/or 
concentration  of  the  components  of  the 
purchased  additive  product.  Hovrever, 
provided  with  the  recommended 
concentration  of  the  purchased  additive, 
the  secondary  manufactiuer  can.  in 
turn,  specify  the  proper  concentration 
rate  for  his  "relabeled"  or  "re- 
registered" detergent  additive  package. 
By  linking  registrations.  EPA  will  be 
able  to  ascertain  whether  consistent 
concentrations  of  the  same  detergent  are 
recommended  by  the  original 
manufacturer  and  used  (as  a  minimiun) 
by  any  related  secondary  additive 
manufecturers  and,  ultimately,  by  the 
fuel  manufacfurers  who  are  customers 
of  either  the  original  or  secondary 
additive  manufactures. 

c.  Substantiation  of  Deposit  Control 
Effectiveness.  As  discussed  in  detail  in 
the  Summary  and  Analysis  of 
Comments,  the  «veight  of  public 
commoit  on  the  NPRM  supported 
requirements  for  data  to  substantiate 
claims  of  detergent  performance,  even 
during  the  interim  program.  Public 
comment  further  stated  that  reputable 
detergent  manufacturers  would  already 
have  such  data.  Accordingly,  this  final 
rule  requires  that,  during  the  interim 
program,  supporting  data  must  be 
available  to  demonstrate  effective 
deposit  control,  but  does  not  adopt 
specific  test  procedures  and  standards. 
This  approach  should  provide 
reasonable  assurance  oif  effective  deposit 
control  performance,  without  sacrificing 
the  flexibility  which  manufacturers  will 
need  in  order  to  rely  on  existing  data 
during  the  interim  period.  On  a  case-by- 
case  basis,  therefcve,  EPA  may  require 
that  test  data  be  provided  to  support  the 
claim  of  deposit  control  efiactiveness 
which  is  implicit  in  the  minimum 
.^■c:ommended  concentration  submitted 


by  the  detergent  additive  manufacturer 
pursuant  to  tlie  F/FA  registration 
requirements  in  §  79.21(d).  EPA  may 
request  supporting  data  for  a  variety  of 
reasons,  fcMr  example,  as  the  result  of  a 
review  of  detergent  additive  registration 
information  disclosing  an  apparent 
anomaly  in  the  type  or  concentration  of 
the  deter^nt  additive  used. 

EPA  wili  request  the  supporting  test 
data  from  the  party  who  r»»gistered  the 
detergent  additive.  EPA  regards  the 
supporting  test  data  ^  substantiation  of 
the  "recommended  range  of 
concentration"  data  which  the  additive 
manufacturer  is  required  to  submit 
under  §  79.21(d)  of  the  F/FA  registration 
program.  As  such.  EPA  believes  that  the 
regulatory  authority  to  require  this  data 
frx>m  the  additive  manufacturer  derives 
from  CAA  section  211  (a)  and  fo).  This 
authority  is  further  supported  by  CAA 
section  114,  which  provides  that  the 
Administrator  may  require  the 
submission  of  any  information  that  is 
necessary  to  implement  the 
requirements  of  the  Act  from  any  party 
subject  to  the  provisions  of  the  Act 

When  requested,  the  detergmt 
registrant  must  provide  the  supporting 
data  to  EPA  within  30  days  of  receipt  of 
the  request  for  such  data.  If  EPA  judges 
the  supporting  data  to  be  inadequate  (or 
if  it  is  not  received),  EPA  may  suspend 
or  revoke  the  eligibility  of  the  subject 
detergent  for  use  in  compliance  with  the 
requirements  of  this  rule  and  may  notify 
all  fuel  manufacturers  (and  secondary 
additive  manufacturers)  whose 
registrations  contain  the  subject 
detergent  of  this  revocation.  In  addition. 
EPA  may  initiate  the  enforcement 
actions  described  in  Section  FV. 

EPA  will  be  guided  by  the  following 
considerations  during  the  interim 
program  when  evaluating  the  adequacy 
of  data  used  as  evidence  of  detergent 
additive  performance  in  controlling  fuel 
injector  and  intake  valve  deposits.  First, 
during  the  interim  program.  EPA  will 
accept  the  data  required  by  CARE  to 
obtain  a  valid  California  detergent 
certification  for  gasoline  sold  anywhere 
in  the  United  States,  provided  that  the 
subject  detergent  was  not  certified  by 
CARE  specifically  for  use  in  California 
Phase  II  reformulated  gasoline  (Tide  13, 
Chapter  5.  Article  1,  Subarticle  2. 
California  Code  of  Regulations, 
Standards  for  Gasoline  Sold  Beginning 
March  1, 1996).  CARE  detergent 
certification  specific  to  CaUfomia  Phase 
n  refiHTOuIated  gasoline  will  not  be 
considered  adequate  to  support  the 
effectiveness  of  a  detergent  additive  in 
gasoline  sold  outside  the  State  of 
California. 

EPA  may  also  accept  other  test  data  to 
demonstrate  adequate  deposit  control 


poformance.  provided  that  good 
CTigineering  practices  were  followed 
during  the  conduct  of  the  test  and 
provided  that  the  test  fuels  were 
reasonably  typical  of  in-use  fuels.  For 
example,  data  collected  using  industry 
standard  BMW  318i  IVD  and  Chrysler 
2.2  titer  PFID  tests  (including  the  CARS 
procedures)  will  generally  be 
acceptable.  Other  vehicle  or  engine  tests 
may  be  atxeptable.  provided  that  a 
reasonable  correlation  with  the  BMW 
and  Chrysler  tests  and  the  associated 
industry  standards  can  be 
demonstrated."  Bench  test  data  may  be 
acceptable  to  support  performance 
claims  for  fuel  injector  deposits  but  not 
for  rVD.  Furthermore,  the  validity  of 
bench-test  data  will  likely  reqiure  a  high 
level  of  scrutiny  by  EPA  due  to  concerns 
that  it  may  not  be  as  representative  of 
actual  in-use  performance  as  vehicle  or 
engine  test  data. 

The  test  fuels  used  in  obtaining  the 
required  supporting  data  must  contain 
the  active  components  of  the  detergent 
additive  package  at  no  more  than  the 
minimum  concentration  recorded  in  the 
subject  gasoUne  registiation.  Also,  these 
test  fuels  must  not  contain  any  active 
detergent  components  other  than  those 
recorded  in  the  subject  gasoline 
registration.  Any  test  fuel  that  was  taken 
directly  from  commercial  refinery 
production  stock  will  be  acceptable  for 
deposit  control  testing.  Specially  refined 
low-deposit-forming  fuels  such  as 
indolene  are  not  acceptable. 

Other  specially  blended  test  fuels  will 
be  evaluated  by  EPA  for  acceptability 
based  on  the  following  criteria.  The 
composition  of  the  blended  test  fuel(s) 
used  in  deposit  control  testing  should 
be  reasonably  typical  of  in-use  gasoline 
in  its  tendency  to  form  such  deposits  (or 
more  severe  th-an  typical  in-use  fuels). 
As  an  example.  EPA  %vill  likely  consider 
a  test  fuel  acceptable  if  the  key  fuel 
parameters  identified  in  the  NPRM  as 
affecting  a  gasoline's  tendency  to  form 
PFID/rVD  (sulfur,  olefins,  aroinatics.  T- 
90.  and  oxygenates)  are  at  least  at 


>' The  reader  U  directed  to  tba  NPKM  fbr  • 

disctitsion  of  IVD  and  PFID  control  test  (K-ocedures. 
The  historical  industry  standard  for  the  BMW  3181 
test  requires  the  maint«nanre  of  leas  than  100  mg 
per  valve  on  avenge  over  the  •ocunuiatJOB  of 
10.000  miles.  The  historical  industry  standard  for 
the  Chrysler  2.2  Kter  test  requires  the  maintenance 
of  less  than  10  percent  flow  loss  in  any  injector  over 
the  accumulation  of  10,000  miles.  Tbe  basic 
elemenls  of  thaae  tests  have  faeeo  well  established 
(driviag  cycle,  test  vehicle,  etc).  Ho«««ver,  various 
laboratories  have  coodvcted  these  tests  over  \h» 
yea.'s  by  foliowtog  tbeir  own  in-bouse  procedures 
regarding  other  leas  vital  aspects  of  the  Mists.  For  the 
purpoees  of  tbe  iciierint  program.  EPA  tvili  allow 
latitude  ia  regafd  t»  the  t—tmar  in  which  theatlMit 
were  pcifwiaiaJ  provitled  thai  a  reesonabi*  level  af 
test  quality  was  maintaiBed  per  industry  practice. 
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average  levels. '^  To  help  account  for  the 
deposit  forming  tendency  of  oxygenates, 
the  test  fuel(s)  used  for  PFID/IVD 
control  testing  should  preferably 
contain  an  oxygenate  (ethanol.  MTBE, 
ETBE,  TBA.  etc.  *  *  *)  at  greater  than 
7  volume  percent.  Seven  percent  total 
oxygenate  content  was  chosen  because 
it  will  permit  the  use  of  data  collected 
on  most  of  the  oxygenates  for  which 
waivers  have  been  granted  under 
Section  211(f)  of  the  CAA.  EPA  is  not 
requiring  that  fuels  used  in  testing  to 
support  additive  performance  claims 
contain  an  oxygenate  during  the  interim 
program.  However,  EPA  anticipates  that 
testing  of  oxygenated  gasoline  will  be 
required  under  the  detergent 
certification  program  and  wishes  to 
encourage  this  practice  imder  the 
interim  program. 

The  test  ^el  evaluation  criteria 
discussed  above  are  signiHcantly  less 
stringent  than  the  test  fuel  speciBcations 
proposed  for  the  performance  testing 
under  the  detergent  certincation 
program.  However,  EPA's  intent  in 
using  test  fuel  evaluation  criteria  for  the 
interim  program  is  primarily  to  preclude 
the  use  of  test  data  collected  on  fuels 
that  have  an  abnormally  mild  tendency 
to  form  deposits.  Also,  EPA  recognizes 
the  need  for  manufacturers  to  use 
existing  data  to  the  fullest  extent 
possible,  and  believes  that  these 
sp>ecincations  will  not  disqualify  most 
existing  test  data.  To  help  ensure  that 
this  is  the  case,  a  manufacturer  may 
petition  EPA  to  accept  test  data  that 
does  not  conform  to  the  guidelines  for 
acceptability  described  above.  Such  a 
petition  should  include  information 
demonstrating  that  the  test  data 
submitted  to  support  additive 
performance  claims  will  ensure  an 
equivalent  level  of  deposit  control  as 
that  provided  by  data  based  on  test  fuels 
conforming  to  the  guidelines  described 
above. 

d.  Detergent  Additive  Identification 
Procedure.  EPA's  enforcement 
responsibilities  require  the  ability  to 
analyze  detergent  additive  samples  to 
determine  whether  the  composition  of 
such  additives  is  consistent  with  the 
compositional  information  supplied  by 
the  additive  manufactiu«r  (see  Section 
rV).  For  this  purpose,  a  suitable 
analytical  procedure  capable  of 
identifying  the  detergent  additive  in  its 


*'ln  ihii  ragard  the  following  national  SOlh 
percantila  levela  w«ra  determined  as  part  of  the 
•nalyii*  perfonned  for  the  NPRM:  sulfur  0.015 
wei^t  percent,  olefins  B.S  volume  percent, 
•romatica  28.6  volume  percent,  and  T-90  33S  *F. 
The  NPRM  contains  a  detailed  discusaion  of  the 
method  by  which  these  values  %vere  calculated 
using  American  Autotnobile  Manufacturers 
Assoctation  (AAMA)  fuel  survey  data. 


pure  state  is  needed.  Thus.  EPA  reserves 
the  right  to  request  such  a  procedure 
from  any  party  who  has  registered  a 
detergent  additive. 

In  me  NPRM.  EPA  proposed  that  the 
party  "certifying"  a  detergent  additive 
under  the  interim  program  would  be 
responsible  for  supplying  the  analytic 
test  procedure.  The  NPRM  further 
assumed  that  the  fuel  manufacturer, 
rather  than  the  detergent  additive 
manufacttirer.  would  most  often  be  the 
certifier.  Public  coi^ent  did  not 
dispute  the  need  for  EPA  to  have  access 
to  such  a  procedure.  However, 
commenters  did  point  out  that  detergent 
manufacturers  consider  such  procedures 
to  be  confidential  business  information, 
and  would  be  imwilling  to  provide 
these  procedures  to  the  fuel 
manufacturers,  who  are  their  customers. 
This  Bnal  rule  therefore  specifies  that, 
when  EPA  determines  that  an 
identification  test  procedure  is  needed 
for  a  detergent  additive,  EPA  will  direct 
its  request  for  such  a  procedure  to  the 
detergent  additive  registrant.  Similar  to 
the  argimient  concerning  the  provision 
of  supporting  test  data  by  the  detergent 
additive  producer.  EPA  regards  the 
identification  test  procedure  as 
substantiation  of  the  registration 
information  which  the  additive 
manufacturer  is  required  to  submit 
under  $  79.21(a).  EPA  thus  believes  that 
the  regulatory  authority  to  require  this 
data  from  the  additive  manufacturer 
derives  from  CAA  section  211  (a)  and 
(b).  hi  fact  section  211(b)(2)(b) 
specifically  calls  for  the  fuel  additive 
registrants  "to  furnish  the  description  of 
any  analytical  technique  that  can  be 
used  to  detect  and  measure  any  additive 
in  such  fuel.  *  *  *".  EPA's  authority  to 
require  the  submission  of  this  data  is 
also  supported  by  the  provisions  of 
section  114  of  the  CAA.  which 
authorizes  the  Administrator  to  collect 
any  information  which  may  reasonably 
be  required  to  carry  out  the  purposes  of 
the  Act  from  any  person  subject  to  the 
provisions  of  the  Act. 

The  detergent  registrant  will  be 
required  to  comply  with  EPA's  request 
for  the  analytical  test  procedure  within 
30  days  of  the  request.  The  procedure 
must  be  acceptable  to  the  Administrator 
in  its  ability  to  both  qualitatively  and 
quantitatively  identify  each  component 
of  the  detergent  additive  package.  EPA 
reserves  the  right  to  reject  aspects  of  this 
procedure  if  the  Administrator 
determines  that  they  are  insufficient. 
EPA  will  evaluate  the  adequacy  of  the 
test  procedure  by  conducting  such 
procedure,  attempting  to  repeat  the 
results  submitted  by  the  additive 
manufacturer.  To  be  acceptable,  the 
procedure  must  be  able  to  provide 


results  that  conform  to  reasonable  and 
customary  standards  of  repeatability 
and  reproducability,  and  reasonable  and 
customary  limits  of  detection  and 
accuracy,  for  the  type  of  test  in  question. 
If  the  detergent  manufacturer  does  not 
supply  an  adequate  procedure  within 
the  allotted  time,  the  detergent  will  no 
longer  be  eligible  for  use  in  complying 
with  the  requirements  of  this  rule.  Fuel 
manufactiu^rs  (and  secondary  additive 
manufacturers)  whose  registrations 
include  the  ineligible  additive  will  be 
given  45  days  to  switch  to  another 
additive  product. 

Although  not  required  under  the 
interim  detergent  program,  EPA  prefers 
that  the  test  procedure  provided  to 
satisfy  the  requirements  of  this  rule  be 
a  fourier  transform  infr*ared 
spectroscopy  (FTIR)  test  method  which 
will  yield  a  qualitative  and  quantitative 
infrared  spectrum  of  the  detergent 
additive  package  in  its  pure  state.  As 
part  of  such  a  FTIR  method,  an  actual 
infrared  spectrum  of  the  detergent 
additive  package  and  each  component 
part  of  the  detergent  package  obtained 
from  this  test  method  would  be  needed 
to  make  a  full  identification  possible. 
EPA  intends  to  require  that  such  a  FTIR 
test  procedure  be  provided  by  the 
additive  manufacturer  as  part  of  the 
standard  requirements  of  the  detergent 
certification  program  to  be  finalized  in 
a  later  rulemaking. 

2.  Requirements  for  Fuel  Manufacturers 

The  registration  information  provided 
by  the  fuel  blender  (i.e.,  the  fuel 
manufacturer  who  adds  detergent  to 
gasoline  fuel)  must  include  the  exact 
trade  name  and  manufacturer  of  the 
detergent  additive  product  (pursuant  to 
§§  79.11(b)  and  (c)).  In  addition,  except 
as  discussed  below,  the  range  of 
concentration  submitted  pursuant  to 
§  79.11(c)  must  indicate  that  the 
gasoline  contains  the  subject  detergent 
additive  at  a  concentration  no  less  than 
the  minimum  recommended 
concentration  specified  in  the  detergent 
additive  registration  for  control  of 
deposits.  Fuel  manufacturers  should  be 
aware  that  their  existing  gasoline 
registrations,  which  list  detergent 
additives  as  components,  may  need  to 
be  changed  to  conform  to  these 
requirements,  reflecting  potential 
changes  in  the  additive  registrations 
necessitated  by  this  rule.  Accurate 
identification  of  the  detergent  additive 
being  used  is  critical  to  the  validity  of 
the  hiel  registration.  Fuel  manufacturers 
must  provide  identifying  information 
adequate  to  enable  EPA  to  determine 
which  registered  detergent  additive 
product  is  being  used  by  the  fuel 
manufacturer. 


It  is  EPA's  expectation  that  fuel 
marketers  will  ensure  that  a  detergent  is 
effective  in  controlling  deposits  prior  to 
purchasing  the  product  from  the 
detergent  manufacturer.  If  EPA  finds 
that  performance  claims  are 
imsubstantiated.  the  fuel  marketer  and/ 
or  detergent  registrant  may  both 
potentially  be  liable  for  violations  as 
described  in  Section  FV.  EPA  is  aware 
that,  as  part  of  current  good  business 
practice,  fiiel  marketers  generally  do 
insist  on  such  evidence  for  themselves 
before  purchasing  the  additive  for 
purposes  of  blending  detergent  gasoline. 
Consistent  with  current  business 
practice,  this  regulatory  approach 
recognizes  the  responsibility  of  both  the 
fuel  and  detergent  manufacturers  in 
assuring  that  an  effective  detergent  is 
used. 

EPA  recognizes  that,  theoretically,  the 
requirements  discussed  above  could  put 
additive  manufacturers  in  the  position 
of  being  able  to  dictate  the  minimum 
amount  of  their  detergent  additive 
products  which  their  customers  (i.e.,  the 
fuel  manufacturers)  are  required  to 
purchase.  In  practice,  EPA  believes  that 
competitive  forces  in  the  marketplace 
will  generally  prevent  additive 
manufacturers  from  inflating  the 
minimum  recommended  concentration 
in  their  detergent  registrations  in  order 
to  boost  their  sales.  However,  as  an 
additional  safeguard  against  this 
possibility,  the  final  nde  contains  a 
special  provision  which  permits  fuel 
manufacturers  to  record  and  use  a  lower 
detergent  concentration  than  is 
specified  in  the  respective  detergent 
registration. 

Under  this  provision,  fuel 
manufacturers  may  use  a  detergent 
additive  product  at  a  treat  rate  lower 
theui  the  minimum  specified  by  the 
additive  manufacturer,  provided  that 
the  fuel  manufacturer  informs  EPA  in 
writing  of  the  intent  to  use  the  lower 
concentration,  and  states  in  this 
notification  that  data  demonstrating  the 
deposit  control  effectiveness  of  the 
lower  treat  rate  is  available  at  EPA's 
request.  In  exercising  this  option,  the 
fuel  manufacturer  thus  undertakes 
responsibilities  normally  assigned  to  the 
additive  manufacttirer.  When  requested 
by  EPA.  the  fuel  manufacturer  must 
supply,  within  30  days,  the  data 
necessary  to  support  the  claim  of 
detergent  effectiveness  at  the  lower  treat 
rate.  In  such  an  instance,  EPA  will  also 
require  that  the  additive  manufactiuer 
submit  data,  in  support  of  the  higher 
treat  rate  specified  in  the  subject 
additive  registration.  EPA  will  then 
evaluate  whether  the  lower  treat  rate 
provides  adequate  deposit  control  by 
comparing  the  quality  and  results  of 


both  sets  of  test  data  in  relation  to  each 
other  and  to  industry-consensus 
practices  and  standards.  EPA  will 
inform  both  the  fuel  manufacturer  and 
the  additive  manufacturer  of  its  decision 
vkdthin  60  days  of  receipt  of  both  sets  of 
data.  Either  party  may  appeal  EPA's 
decision.  If  EPA  determines  that  the  fuel 
manufactm^r's  data  does  not  adequately 
demonstrate  the  eR^ectiveness  of  the 
lower  detergent  concentration,  the  fuel 
manufacturer  may  be  subject  to 
penalties  (described  in  Section  IV)  for 
any  gasoline  which  has  been  additized 
using  the  lower  concentration. 

C.  Requirements  for  Leaded  Gasoline 

Although  barred  from  sale  for 
highway  vehicles  as  of  January  1,  1996 
(under  CAA  section  211(n)),  leaded 
gasoline  will  still  be  permitted  to  be 
sold  for  off-highway  use.  Since  deposit- 
related  emissions  problems  are  not 
restricted  to  highway  vehicles.  EPA 
believes  that  it  is  necessary  to  require  a 
proper  level  of  deposit  control  in  leaded 
gasoline.  However,  due  to  the  less 
sophisticated  nature  of  the  emissions 
control  equipment  in  leaded  fuel 
vehicles,  the  prevention  of  deposit- 
related  emissions  does  not  necessitate 
the  same  level  of  deposit  control 
performance  in  leaded  gasoline  as  in 
unleaded  gasoline.  EPA  agrees  with 
pubUc  comment  that  a  sufficient  level  of 
deposit  control  can  be  achieved  in 
leaded  gasoline  by  the  use  of  carburetor- 
type  detergents  as  well  as  IVD/PFID 
detergents,  at  relatively  low 
concentrations,  with  a  concomitant 
savings  in  additive  treatment  cost  (see 
summary  and  analysis  of  comments  on 
this  subject  in  Section  D.l.a.  below). 
Therefore,  this  final  rule  allows  the  use 
of  either  carburetor-type  or  IVD/PFID 
detergents  to  comply  with  leaded 
gasoline  detergency  requirements.  The 
responsibilities  of  fuel  and  detergent 
manufacturers  regarding  the 
requirements  for  leaded  gasoline  are 
otherwise  the  same  as  those  described 
previously  for  unleaded  gasoline. 

Carburetor-type  detergent  additives 
intended  for  use  in  leaded  gasoline,  as 
well  as  IVD/PFID  detergents  (which  are 
effective  in  both  leaded  and  unleaded 
gasoline)  must  still  be  registered  and 
leaded  fuel  manufacturers  must  use  a 
registered  detergent  at  a  concentration 
that  is  effective  in  controlling  deposits. 
To  comply  with  gasoline  detergency 
requirements,  the  leaded  fiiel 
manufacturer  has  the  option  of  using  a 
carburetor-type  detergent  at  the 
minimiun  concentration  recommended 
by  the  additive  manufacturer  for  the 
control  of  carburetor  deposits,  or  an 
IVD/PFID-type  detergent.  If  the  latter  is 
used,  it  may  be  added  at  the  minimum 


concentration  recommended  by  the 
additive  manufacturer  for  FVD/PFID 
control  or,  if  available,  the 
manufacturer's  lower  recommendation 
for  carburetor  deposit  control.  In  any 
case,  the  minimimi  concentration  used 
by  the  fuel  manufacturer  must 
correspond  to  the  minimum  effective 
concentration  stated  in  the  detergent 
manufacturer's  additive  registration  for 
the  control  of  the  relevant  type  of 
deposits,  unless  a  specific  exception  is 
allowed  by  EPA. 

Under  the  same  provisions  described 
earlier  in  the  case  of  imleaded  gasoline. 
EPA  may  require  the  submission  of  data 
by  the  additive  manufacturer  to  support 
the  applicable  minimum  treatment  rates 
recommended  in  the  detergent 
registration.  As  mentioned  in  the 
previous  section,  if  the  fuel 
manufacturer  believes  a  lower  effective 
treatment  rate  is  supported  by  available 
data,  then  he  may  submit  data  to  EPA 
which  substantiates  the  effectiveness  of 
the  detergent  at  the  lower  concentration 
EPA  will  follow  the  same  evaluation 
process  as  described  previously  in 
relation  to  treat  rates  for  imleaded 
gasoline. 

EPA  will  be  guided  by  the  following 
considerations  during  the  interim 
program  when  evaluating  the  adequacy 
of  data  used  as  evidence  of  detergent 
additive  performance  in  controlling 
carburetor  deposits.  Any  type  of  vehicle, 
engine,  or  bench  test  data  may  be 
acceptable  for  demonstration  of 
carburetor  deposit  control,  provided 
that  a  reasonable  level  of  test  quality 
was  maintained  per  industry  practice. 
Since  the  control  of  port  and  throttle 
body  fuel  injector  deposits  requires  a 
greater  degree  of  detergent  effectiveness 
than  the  control  of  carburetor  deposits. 
EPA  may  also  accept  port  and  throttle 
body  fuel  injector  deposit  control  test 
data  as  adequate  demonstration  of  an 
additive's  ability  to  control  carburetor 
deposits.'* 

EPA  prefers  that  carburetor  deposit 
control  test  data  be  collected  using 
leaded  fuels,  but  may  also  accept  data 
collected  using  unleaded  fuels, 
provided  that  the  data  on  detergent 
performance  in  unleaded  fuels  can  be 
shown  to  be  indicative  of  its 
performance  in  leaded  fuels.  The 
guidelines  for  evaluating  the  adequacy 
of  test  fuels  used  in  carburetor  deposit 
control  testing  otherwise  parallels  those 
for  IVD/PFID  control  testing.  As  for 
unleaded  gasoline,  specially  blended 
test  fuels  will  be  acceptable  provided 


<*  See  the  NPRM  for  a  discussion  of  the  relative 
difficulty  of  controlling  port  fuel  injector  deposits, 
throttle  body  Injector  deposits,  and  carburetor 
deposits  through  the  use  of  detergent  additives. 
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they  are  reasonably  typical  of  in-use 
gasolina  in  its  tendency  to  fonn  such 
deposits  (or  more  severe  than  typical  in- 
use  fuels).  As  an  example,  EPA  will 
likely  consider  a  test  fuel  acceptable  for 
demonstration  of  carburetor  deposit 
control  if  the  key  fuel  parameters 
identified  as  afl^ecting  a  gasoline's 
tendency  to  form  carburetor  deposits 
(sulfur,  olefins)  are  at  least  at  average 
levels." 

D.  Summary  and  Analysis  of  Comments 

1.  Applicability 

Public  comment  on  various  aspects  of 
EPA's  proposal  regarding  the 
applicability  of  the  proposed  detergency 
requirements  are  discussed  below  by 
topic.  There  was  no  objection  to  EPA's 
proposal  that  gasoline  detergency 
requirements  would  apply  to  all 
gasoline,  whether  used  in  motor 
vehicles  on  nonroad  vehicles,  except 
where  noted. 

a.  Leaded  Gasoline.  Summary  of 
Comments:  The  public  comment 
opposed  the  applicability  of  the 

E>roposed  detergency  requirements  to 
eaded  gasoline.  The  comment  stated 
that  leaded  gasoline  would  be  obsolete 
in  1995  and  that  such  fuels  represent 
only  a  tiny  share  of  total  gasoline  used. 
The  comment  further  stated  that,  in 
leaded  gasoUne.  the  use  of  deposit 
control  additives  that  are  formulated  to 
control  fuel  iniector  and  intake  valve 
deposits  in  modem  engines  per  EPA's 
proposal  would  not  provide  benefits  in 
improved  performance  or  emissions 
control  commensurate  with  the  added 
cost  associated  with  their  use.  It  was 
stated  thaf  leaded  fuels  are  used  in  older 
carbureted  engines  where  the  additional 
detergency  protection  provided  by  the 
use  of  PFID/lVD  control  additives 
would  have  no  effect  on  performance  or 
emissions  over  that  which  is  achieved 
by  the  use  of  less  expensive  carburetor- 
type  detergents.  The  comment  further 
noted  that  it  is  current  industry  practice 
to  uaa  carburetor-type  detergents  in 
leaded  fuels. 

Analysis  and  Conclusion:  EPA  agrees 
that  adequate  deposit  control  caa  be 
achieved  in  leaded  gasolines  by  the  use 
of  either  carburetor-type  detergents  or 
IVD/PFID  detergents.  Engines  that  use 
leaded  guoline  are  typiolly  carbureted 
and  employ  leas  sophisticated  emissions 


"TIm  iwdOT  ta  diractad  to  tb«  f6lte«»lii«  SA8 
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Taclmtcal  Papar  W2105.  "Dapoalta  in  Caaoitna 
Bnginaa — A  Utentura  Ravlaw".  Caulam  Kalghatgi. 
As  diaciuaad  pravioualy.  tha  faUowing  — ttonal 
SOth  paicaatila  lawis  w«ra  datannlaad  ••  part  of 
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cmtrol  technology  than  those  that  use 
tu  leaded  gasoline.  The  control  of 
carburetor  deposits  can  be  achieved 
with  the  use  of  relatively 
unsophisticated  and  inexpensive 
carburetor-type  detergents  at  low 
concentrations  or  with  either  PFID  or 
PFID/IVD  control  additives  at 
concentrations  lower  than  required  for 
engines  that  use  unleaded  gasoline,  fai 
addition,  intake  valve  deposits  are  not 
likely  to  increase  the  emissions  in 
engines  that  use  leaded  gasoline.** 
However,  EPA  disagrees  with  the 
comment  that  leaded  gasoliiM  should  be 
exempted  from  the  requirements  of 
today's  regulation.  Leaded  gasoline  will 
still  be  available  for  non-road 
applications,  and  the  fact  that  it  is 
current  practice  to  use  carburetor-type 
detergent  additives  does  not  mean  this 
practice  will  continue  in  the  absence  of 
regulation.  Thus.  EPA  believes  that  it 
would  be  more  appropriate  to  tailor  the 
detergency  requirements  that  must  be 
met  in  leaded  gasoline  to  provide  that 
adequate  protection  is  adiieved  without 
additive  overuse  and  undue  cost.  As 
described  above  in  section  ID.C,  this 
final  rule  provides  an  option  for  leaded 
gasoline,  allov^ing  the  use  of  either  an 
rVD/PFID  detergent  or  one  capable  of 
controlling  carburetor  deposits. 

b.  Gasoline  used  for  Muitary 
Purposes.  Summary  of  Comments: 
Public  comment  was  in  support  of 
EPA's  proposal  to  require  gasoline  used 
for  military  purposes  to  comply  with  the 
proposed  detergency  requirements. 
Conunents  from  automobile 
manufacturers  supported  this  position 
by  stating  that  many  miUtary  vehicles 
are  subject  to  the  same  deposit  control 
concerns  as  civilian  vehicles.  The 
Department  of  the  Army  in  its  response 
to  issues  raised  at  the  public  workshop 
on  the  regulation  of  detergent  additives 
did  not  oppose  the  applicability  of 
detergency  requirements  to  military 
fuels  (Docket  A-91-77.  item  I-D-01). 
No  comment  was  received  from  the 
Department  of  Defense  (DOD)  on  tills 
issue. 

Analysis  and  Conclusion:  EPA  agrees 
that  many  military  vehicles  are  subject 
to  the  same  deposit  control  concerns  as 
are  civilian  vehicles.  Given  that  there 
was  no  comment  indicating  otherwise, 
the  final  rule  makes  gasoline  used  for 
military  piuposes  sub^  to  the 
deteraency  requirements. 

c.  nacing  Gasoline.  Siunmary  of 
Conunents:  Public  comment  was 
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tha  contiol  of  carbunlar,  fuai  lajactor.  and  inlaia 
valva  dapOiUa  tte  raadar  U  dliactad  to  SAE 
Tachnkal  NpwSOZlOS.  "Dspoalti  In  CaaoUnc 
EiHlinaa— A  Litaralura  RaviawT  Gautam  Ka%ka<«I. 
and  tha  NPRM. 


divided  on  whether  racing  gasoline 
should  be  covered  by  the  proposed 
requirements.  Automobile 
manufacturers  supported  their  poaitioa 
that  racing  gasoline  should  not  be 
covered  by  stating  that  racing  engines 
are  frequently  rebuilt  and  the  racing 
drivers  take  appropriate  steps  to  prevent 
the  formation  of  deposits.  Ine  comment . 
from  the  petroleiun  industry  that  racing 
gasoline  shoiild  be  required  to  comply 
with  gasoline  detergency  requirements 
was  not  elaborated  upon. 

Analysis  and  Conclusion:  EPA 
believes  that,  given  the  short  litstime  of 
racing  oigines,  the  frequent 
maintenance  that  is  performed  on  such 
engines,  their  relatively  unique  design, 
and  the  fact  that  significant  mileage 
accumulation  must  occur  for  deposits  to 
form,  it  is  unlikely  that  deposits 
acciunulate  to  any  appreciable  degree  in 
racing  engines.  Therefore,  EPA  beUeves 
that  it  is  appropriate  to  exempt  racing 
gasoline  from  compliance  with  the 
detergency  requirements  adopted  in 
today's  riile  since  the  added  cost  would 
not  be  likely  to  restilt  in  a 
commensurate  emissions  benefit.  EPA 
defines  racing  gasoline  to  be  gasoline 
that  is  specially  blended  for  racing 
purposes,  is  segregated  &om  other 
gasoline,  and  is  delivered  directly  to 
racing  facilities.  Gasoline  that  does  not 
meet  this  definition  will  not  be 
considered  racing  gasoline  for  the 
purposes  of  exemption  from  the 
requirements  of  this  regulation. 

a.  Marine  Gasoline.  Summary  of 
Conunents:  Public  comment  suppoiled 
the  appUcability  of  the  proposed 
detergency  requirements  to  marine 
gasoline.  No  specific  supporting  details 
were  provided  to  support  thispositioa. 

Analysis  and  Conclusion:  EPA 
continues  to  believe  that  marine 
gasoline  should  be  required  to  comply 
with  gasoline  detergency  requirements. 
Marine  gasoline  is  not  specially 
formulated  and  is  delivered  to  marine 
filling  stations  by  the  same  distribution 
system  that  supplies  gasoline  to 
highway  vehicles.  Also,  much  of  the 
engine  technology  used  in  marine 
engines  is  very  similar  to  that  employed 
for  motor  vehicles  and  hence  similar 
concerns  regarding  the  need  for  deposit 
control  are  likely  to  be  present.  Many 
current  gasoline  marine  engines  use 
carbiuetcH'  technology.  Leaded  fuel  for 
marine  engines  may  employ  the 
carburetor  detergent  additive  option 
discussed  above.  Unleaded  fuel  using 
IVD/PFID  additives  will  provide  control 
for  carbureted  and  fuel  injected  marine 
engines. 

e.  Gasoline  Used  in  Flexible-Fuel 
Vehicles.  Sununary  of  Comments: 
Comment  fit>m  the  petroleum  industry 


stated  that  available  data  indicate  that 
in-use  problems  with  fuel  filter  plugging 
in  flexible-fuel  vehicles  which  were 
suspected  to  be  caused  by  an 
incompatibility  of  gasoline  detergent 
additives  in  flexible  fuel  vehicles  are  in 
fact  caused  by  the  corrosion  of 
incompatible  metal  parts  in  the  fuel 
distribution  and  dispensing  system. 

Analysis  and  Conclusion:  EPA  is  also 
aware  of  data  brought  forward  in  the 
context  of  investigations  made  by  the 
Coordinating  Research  Council  (CRC) 
which  indicate  that  the  filter  plugging  in 
flexible-fueled  vehicles  that  had  been 
attributed  to  the  use  of  gasoline 
detergent  additives  is  actually  caused  by 
the  corrosion  of  incompatible  metal 
parts  in  the  fuel  system.  No  public 
comment  expressed  any  current 
concerns  regarding  the  use  of  gasoline 
detergent  additives  in  flexible-fueled 
vehicles.  Therefore,  there  appears  to  be 
no  reason  to  exempt  the  gasoline 
component  of  alcohol  blends  such  as 
M85  and  E85  from  compliance  with  this 
regulation.  EPA  believes  that  this 
approach  is  beneficial  because  gasoline 
detergent  additives  are  also  likely  to 
provide  a  level  of  deposit  control  in 
flexible  fuel  vehicles  since  the 
technology  used  in  such  vehicles  is  very 
similar  to  that  employed  in  gasoline- 
fueled  vehicles.  Data  brought  forward  as 
the  result  of  activity  by  the  CRC  also 
have  highlighted  the  need  for  deposit 
control  in  flexible-fueled  vehicles  to 
maintain  proper  vehicle  performance. 

■f.  Gasoline  Used  for  Research  and 
Vehicle  Certification  Purposes. 
Summary  of  Comments:  The  public 
comment  stated  that  gasoline  used  for 
emissions  certification  piuposes  should 
be  exempt  trom  detergent  requirements 
since  such  gasoline  is  used  only  for  brief 
periods  in  the  engine.  The  comment 
also  stated  that  gasoline  used  for 
emissions  durabiUty  demonstration 
should  be  required  to  contain  a 
detergent  additive.  Public  comment 
agreed  vdth  the  Agency  position  that 
test  fuels  for  research  and 
developmental  purposes  should  be 
exempted  from  the  detergency 
requirements  of  today's  rule.  However, 
these  comments  stated  that  the 
procedures  to  obtain  an  exemption  from 
EPA  must  be  streamlined.  Comments 
related  to  research  exemptions  are 
discussed  in  Section  IV. 

Analysis  and  Conclusion:  The 
applicability  of  detergency  requirements 
to  gasoline  used  for  vehicle  certification 
was  not  addressed  in  the  NPRM.  The 
Agency  agrees  with  public  comment 
that  the  gasoline  emission  test  fuel  used 
for  emission  certification  and  fuel 
economy  vehicles  should  be  exempt 
from  the  gasoline  detergent 


requirements  adopted  today.  Tljerefore, 
no  changes  are  made  to  the  current  test 
fuel  specifications  foimd  in  40  CFR 
86.113-94(a)(l).  Such  gasoline  is  used 
only  for  brief  periods  in  new  vehicles 
and  hence  there  is  Uttle  likelihood  of  a 
deposit-related  emissions  impact. 

No  conunents  were  received  sp»ecific 
to  methanol  certification  test  fuel. 
However,  the  rationale  that  supports 
exempting  gasoline  emissions 
certification  fuel  from  the  requirements 
of  this  rule  also  applies  to  the  gasoline 
portion  of  methanol  emissions 
certification  test  fuel.  Therefore,  the 
gasoline  portion  of  methanol  emissions 
certification  test  fuel  will  be  exempt 
fit)m  the  gasoline  detergency 
requirements  of  today's  rule. 

Today's  action  will  require  the  service 
accumulation  fuel  used  in  gasoline- 
fueled  vehicles  and  the  gasoline  portion 
of  the  service  acciunulation  fuel  used  in 
methanol-fueled  vehicles  to  meet 
gasoline  detergency  requirements.  This 
is  consistent  with  (1)  Public  comment 
that  the  emissions  certification 
durability  fuel  should  continue  to 
contain  a  deposit  control  additive 
package;  (2)  the  current  provisions  of  40 
CFR  86.113-94(a)(2),  which  state  that 
"unleaded  gasoline  representative  of 
commercial  gasoline  which  will.be 
generally  available  through  retail  outlets 
shall  be  used  in  service  accumulation 
for  petroleum-fueled  Otto-cycle 
vehicles":  and  (3)  the  current  provisions 
of  40  CFR  86.113-94(a)(3)  and  (b)(4) 
which  require  methanol  fuel  used  for 
service  accumulation  of  Otto-cycle  and 
diesel-cycle  methanol-fueled  vehicles  be 
"representative  of  commercially 
available  methanol  fiiel".  As  previously 
discussed,  today's  regulation  will 
require  that  the  gasoline  portion  of 
methanol  fuel  comply  with  gasoline 
detergency  requirements. 

2.  Interim  Registration  Requirements 

Public  comment  supported  the  need 
for  an  interim  detergent  registration 
program  with  simplified  requirements 
to  allow  industry  adequate  time  to 
comply  with  the  vehicle  testing 
requirements  and  other  provisions  of 
the  detergent  certification  program. 
Comments  related  to  specific  provisions 
of  the  proposed  interim  registration 
program  are  discussed  below  by  topic. 

a.  Need  for  the  Demonstration  of  Both 
PFID  and  IVD  Control  Performance. 
Summary  of  Conunents:  As  a  condition 
of  certification  imder  the  proposed 
detergent  certification  program,  EPA 
proposed  that  the  ability  of  a  detergent 
additive  to  control  both  intake  valve 
deposits  (IVD)  and  fuel  injector  deposits 
(PFID)  to  specified  performance 
standards  must  be  demonstrated 


through  separate  vehicle-based  tests. 
Public  comment  was  mostly  in  favor  of 
this  approach,  although  one  commenter 
stated  that  requiring  fuel  injector 
deposit  control  testing  was  lumecessary 
because  demonstration  of  adequate 
intake  valve  deposit  control  also 
ensured  proper  fuel  injector  deposit 
controL  Although  this  comment  was 
directed  at  the  proposed  vehicle  testing 
requirements  under  the  detergent 
certification  program,  it  is  also 
applicable  to  the  interim  program 
requirements  for  supporting  data  to 
substantiate  detergent  performance. 

Analysis  and  Conclusion:  For  many 
detergent  additives,  demonstration  of 
intake  valve  deposit  control  will  also 
ensure  adequate  control  of  fuel  injector 
deposits.  However,  some  detergent- 
active  chemicals  may  be  effective  for 
IVD  alone,  and  thus  EPA  continues  to 
believe  that  separate  PFID  control 
performance  data  is  necessary.  This 
approach  is  supported  by  the  weight  of 
pubUc  conunent,  which  agreed  that  both 
PFID  and  IVD  control  performance  tests 
are  necessary  to  determine  if  effective 
deposit  control  is  achieved.  In  fact, 
ASTM  is  currently  completing 
development  of  a  standard  vehicle- 
based  test  procedure  for  PFID  and  the 
Coordinating  Research  Council  is 
working  on  an  updated  PFID-test 
procedure  for  the  future.  Thes? 
activities  provide  further  evidence  that 
the  affected  industry  also  considers 
PFID  control  performance  tests  to  be 
necessary  in  addition  to  IVD  tests. 

b.  Additive  Qualification  Under  the 
Interim  Program.  Siunmary  of 
Comments:  Conunents  bom  the 
petroleum  and  additive  industry 
generally  supported  the  acceptabiUty  of 
CARB-certified  detergent  additives  to 
satisfy  federal  detergency  requirements 
under  the  interim  program.  Comments 
fit)m  automobile  manufactuirers  stated, 
however,  that  a  certification  under 
California's  detergent  additive  program 
should  not  be  allowed  to  serve  as  proof 
of  performance  for  non-CaUfomia 
gasolines  after  1996,  when  California's 
Phase  II  reformulated  gasoline  program 
goes  into  effect.  These  comments  stated 
that  California  Phase  II  reformulated 
gasoUne  is  likely  to  have  a  significantly 
lower  tendency  to  form  deposits  than 
gasoline  in  the  rest  of  the  country  and 
hence  demonstration  of  performance 
under  CARB's  program  after  1996  would 
not  provide  adequate  deposit  control  for 
non-Califomia  gasoline.  These 
comments  from  automobile 
manufacturers  were  primarily  focused 
on  issues  related  to  additive 
quahfication  under  the  proposeH 
detergent  certification  program  but  ar^ 
also  relevant  to  additive  qualification 
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under  the  interim  program  since  the 
interim  program  i*  now  projected  to 
continue  until  June  of  1996. 

Commenters  were  divided  on  what 
criteria  to  apply  under  the  interim 
program  for  additives  not  certified  by 
CARB.  Comments  from  the  petroleum 
industry  supported  the  proposed  use  of 
chemical  criteria  along  with  the 
requirement  that  the  additive  be  used  at 
no  less  than  the  additive  manufacturer's 
recommended  minimum  keep-clean 
treatment  rate.  These  commenters  stated 
that  test  data  to  demonstrate  the 
effective  performance  of  detergent 
additives  was  not  necessary  under  the 
interim  program.  This  position  was  not 
discussed  in  depth. 

Comments  from  the  additive 
manufacturing  industry  opposed  EPA's 
proposed  approach  for  non-CARB 
certified  additives  and  stated  that  EPA 
must  insist  on  some  basis  in  engine  or 
vehicle  test  results  to  support  a 
manufacturer's  recommended  minimum 
treatment  rate.  These  commenters 
argued  that  there  is  no  established 
absolute  relationship  between  additive 
chemistry  and  deposit  control 
performance  and  that  belonging  to  one 
of  the  four  proposed  chemical  classes 
would  provide  no  assurance  of 
satisfying  the  statutory  requirement. 
Concerns  were  voiced  that  the  proposed 
chemistry-based  interim  program 
requirements,  without  a  requirement  for 
supporting  test  data,  would  allow 
unscrupulous  manufacturers  to  concoct 
inexpensive  additives  for  quick  profit 
that  could  have  little  or  no  efficacy  in 
controlling  deposits.  These  commenters 
also  stated  that  an  additive  with 
demonstrated  effectiveness  in 
controlling  deposits  should  not  be 
precluded  from  use  because  it  does  not 
belong  to  one  of  the  four  chemical 
classes. 

Conunonts  horn  additive 
manufacturers  further  stated  that  all 
responsible  detergent  manufacturers 
will  have  test  data  available  to  support 
claimed  deposit  control  effectiveness. 
One  commenter  suggested  that  EPA 
require  at  least  two  different  tests  for 
both  rVD  and  PFID  control  performance, 
both  at  the  recommended  treatment 
level,  before  an  interim  certification  is 
granted. 

Analysis  and  Conclusion:  EPA  agrees 
with  the  commenters  that  it  is 
appropriate  to  allow  the  use  of  CARB- 
certified  detergent  additives  to  satisfy 
federal  detergency  requirements  in  the 
entire  United  States  under  the  interim 
program,  provided  that  the  certification 
was  not  obtained  for  California  Phase  II 
reformulated  gasoline  (RFC).  EPA  agrees 
that  the  introduction  of  California  Phase 
II  reformulated  gasoline  (RFC) 


requirements  effective  in  March.  1996 
may  cause  gasoline  sold  in  California  to 
be  significantly  less  severe  in  def>osit- 
forming  tendency  than  gasoline  used  in 
other  areas  of  the  nation.  Thus,  the 
ihtroduction  of  CaUfomia  Phase  n 
gasoline  may  result  in  CARB 
certifications  at  a  significantly  lower 
concentration  for  a  given  detergent 
relative  to  earlier  CARB  certifications. 
Therefore,  detergents  certified  under  the 
CARB  program  for  use  in  California 
Phase  II  RFC  may  not  provide  adequate 
detergency  protection  for  gasolines  sold 
outside  of  C^fomia  and.  under  this 
final  rule,  may  only  be  used  to  satisfy 
federal  detergency  requirements  in 
gasoline  sold  in  California. 

EPA  agrees  with  the  additive 
manufacturers  that  the  proposed 
chemical  compositional  criteria  would 
not  adequately  ensure  that  effective 
detergent  additives  are  used  under  the 
interim  program  and  could  prevent  the 
use  of  otherwise  suitable  additives 
unless  they  are  certified  under  CARB's 
program.  EPA  has  reviewed  the 
available  literature  and  cannot  confirm 
that  the  proposed  chemical 
compositional  criteria  would  assiue 
detergent  efficacy.  Although  many 
commonly  used  detergents  belong  to  the 
four  chemical  classes  which  EPA 
proposed  would  be  acceptable, 
relatively  minor  differences  in 
composition  which  are  not  addressed  by 
the  compositional  criteria  could  result 
in  a  significant  change  in  deposit 
control  efficiency  and  additive  cost. 
Also,  it  is  of  course  possible  that  an 
eflective  detergent  could  be  introduced 
which  does  not  fall  into  one  of  these 
four  classes.  Thus.  EPA  agrees  that 
claims  of  keep-clean  fuel  injector  and 
intake  valve  deposit  control  must  be 
based  on  some  form  of  engine  or  vehicle 
test  data. 

To  provide  the  flexibility  needed 
under  the  interim  program,  it  is 
necessary  to  evaluate  the  adequacy  of 
supporting  data  on  a  case-by-case  basis. 
Otherwise,  if  EPA  were  to  codify  strict 
or  limited  criteria  by  which  test  data 
were  to  be  evaluated  for  adequacy, 
much  of  the  available  data  could  be 
precluded  from  use  due  to  the  diversity 
of  the  deposit  control  procedures  that 
have  been  used.  This  would  be 
inconsistent  with  the  aims  of  the 
interim  program.  Therefore,  EPA  will 
request  and  evaluate  the  adequacy  of 
deposit  control  test  procedures,  and 
quality  assurance  and  quality  control 
procedures  used  during  testing,  on  an 
individual  basis,  using  the  criteria 
discussed  earlier. 

Public  comment  largely  supported  the 
validity  of  the  fuel  parameters  that  EPA 
proposed  to  use  to  define  the  tendency 


of  gasoline  to  form  deposits  (sulfur, 
olefins,  aroroatics,  T-90,  and 
oxygenates)  although  there  was  some 
confUcting  comment  regardiug  the 
relative  importance  of  these  parameters. 
Based  on  the  general  agreement 
regarding  the  use  of  these  parameters, 
EPA  believes  that  it  is  appropriate  to  use 
them  to  evaluate  the  tendency  of  the  test 
fuels  used  in  the  supporting  data 
procediu^s.  However,  since  no  specific 
test  fuel  parameters  were  proposed 
specifically  for  the  interim  program,  any 
test  fuel  that  is  reasonably  typical  in  its 
tendency  to  form  deposits  will  be 
acceptable  for  the  purposes  of  the 
interim  program. 

The  guidelines  that  will  be  used  by 
EPA  to  evaluate  whether  detergent 
additive  performance  data  is  sufficient 
are  discussed  in  Section  UI.B.  EPA's 
intention  in  establishing  these 
guidelines  is  to  allow  the  use  of  any 
credible  vehicle,  engine,  or  bench  test 
data  to  support  claims  of  additive 
performance  under  the  interim  rule. 

c.  Performance  Demonstration  for 
Different  Versions  of  the  Same  Detergent 
Package.  Summary  of  Comments: 
Comment  from  additive  manufacturers 
stated  that  EPA  should  allow  the  same 
test  data  to  be  used  to  demonstrate  the 
performance  of  all  versions  of  the  same 
detergent  package.  They  stated  that  it  is 
common  industry  practice  to  vary 
certain  minor  nondetergent  components 
in  a  detergent  additive  package  without 
changing  the  active  deposit  control 
components  of  the  detergent  ]}ackage. 
The  commenters  further  stated  that  it 
would  be  burdensome  and  redundant  to 
require  performance  data  on  each 
separate  variant  of  a  detergent  additive 
package.  While  this  comment  pertained 
specifically  to  the  requirements  of  the 
proposed  full  detergent  certification 
program,  it  is  also  relevant  to  the 
requirements  for  supporting  data  under 
the  interim  program. 

Analysis  and  Conclusion:  EPA  agrees 
that  separate  performance  tests  should 
not  be  needed  for  muhiple  detergent 
additive  packages  which  contain  the 
same  active  detergent  ingredients  in 
different  concentrations,  provided  that 
the  minimum  recommended  treat  rate 
specified  in  the  registration  information 
for  each  additive  package  properly 
accounts  for  the  variations  in 
concentration.  Specifically,  for  each 
registered  detergent  package  which  the 
manufacturer  intends  to  support  with  a 
single  set  of  test  data,  the  final 
concentration  of  active  detergent 
ingredients  (resulting  when  the 
detergent  package  is  added  to  gasoline 
at  its  respective  minimum 
recommended  treat  rate)  must  be  no  less 


than  the  mminHui  ooaoentratioBS 
shown  to  be  eSsctive  l^  the  testing. 

Id  summary,  any  variation  affiactlag 
the  activa  deteigeot  ingrad*eats  of  an 
additive  package,  whether  affecting  the 
composition  or  the  coocentxation  of 
such  ingredients,  requires  geoeratioo  of 
a  separate  deteigent  registration. 
However,  separate  supporting  data  are 
needed  only  if  the  actual  chemical 
ideiUity  of  an  active  deteigent 
ingredient  is  changed.  If  only  the 
conoentration  of  active  detergent 
ingredients  is  chained  from  one 
detergent  package  to  another,  tfaea 
separate  supporting  data  are  oot 
required  so  long  as  the  recommended 
treat  n^  is  changed  accordingly.^^ 

However,  it  is  not  always  possible  for 
EPA  to  discern  which  compooeats  of  an 
additive  package  are  important  to 
deposit  control  effectiveness.  Detergent 
additive  packages  may  be  composed  of 
numerous  components  that  provide 
different  fimctions  in  addition  to 
deposit  control.  These  components  may 
potentially  include:  the  detergent,  a 
earner  oil  necessary  for  detergency 
action  to  take  plaoe.  an  antioxidant,  a 
corrosion  inhihitor,  a  metal  deactivator, 
and  a  handlii^  solvent.  Additive 
manufacturers  commonly  vary 
nondetergent  active'components  in 
response  to  market  needs  and  to  tailor 
the  flow  characteristics  of  the  detergent 
package  to  seasonal  variations  in 
temperature.  Thus,  this  final  rule 
requires  detergent  additive  registrations 
to  specifically  identify  all  active 
ingredients. 

d.  Reporting  Requirements, 
Confidential  Business  Information. 
Summaiy  of  Comments:  Comments 
received  from  additive  manufacturers 
stated  that  information  on  the  chemical 
composition  of  the  detergent  additive(s). 
including  the  identity  and  minimum 
concentration  of  each  component  in  the 
detergent  package,  are  highly 
confidential  trade  secrets.  Although 
useful  to  EPA's  enforcement  purposes,  it 
would  be  inappropriate  for  EPA  to 
compel  additive  manufacturers  to  share 
this  data  with  their  friel  marketer 
clients.  The  commenters  suggested  that, 
to  protect  the  confidentiality  of  trade 
secrets.  EPA  should  require  fuel 
registration  siibmissions  to  contain  the 
name  of  the  additive  as  registered  under 
40  CFRpart  79.  and  that  the  information 


"An  exception  to  this  provision  is  the  case  when 
an  additive  maotttactvaer  niiBnit*  two  r^Ubatiocu 
with  the  same  detei;gent  Ingredients,  but  with 
differuig  raooinmeBdwd  Uaot  rates— one  for  use  in 
controlling oHtwmDr4epc«to  Hd  one  for  nae  in 
IVD/PFID  cantrol.  ia  thia  case,  data  ctipportii^  the 
offectiveness  of  the  carbarelor  deteigem 
concentration  conld  not  be  nsed  as  evidence  of  the 
eftoctivanaii  of  dut  oonceiUiatioa  ia  ooiMrolHm 
I'KID/IVa 


needed  ragaidiag  the  cbemical 
compositioB  of  the  dabrnpaut  additive 
could  then  be  atsesead  by  EPA  through 
review  of  its  pot  79  segistratian  files. 
The  ctwnaent  also  stated  that  EPA 
should  not  implement  duplicate 
reporting  regmramnents.  fairt  rather 
should  refy  on  registiatiaii  infonnatiae 
provided  under  «  CFR  part  79. 

Additive  aaraifacturers  were  not 
opposed  to  the  proposed  requiremeiit 
that  a  suitable  test  procedure  be  made 
available  to  EPA  to  identify  the 
compositiim  of  the  detergent  additive  in 
its  pure  state.  However,  their  concerns 
regarding  the  confidential  nature  of 
additive  cxMnpositionai  data  also  apply 
to  additive  identification  test 
procedures,  since  these  procedures  may 
be  tailored  to  the  additive  type  targeted 
for  evaluation.  Tlius,  they  objected  to 
the  proposed  process  whereby  EPA 
would  seek  the  detergent  identificati<Mi 
procedure  from  the  fuel  manufacturer, 
who  would  in  turn  be  expected  to 
obtain  it  from  the  additive 
manufacturer.  Finally,  additive 
manufacturers  stated  that  the  detergent 
additive  traatmeot  rate  is  competitively 
sensitive  information  that  should  not  be 
made  part  of  the  public  record. 

Analysis  aiui  (Jonclusion:  EPA 
recognizes  the  confidential  nature  of 
additive  compositional  data  and  agrees 
that  additive  manufacturers  should  not 
be  required  to  provide  such  information 
to  their  fiiel  marketer  clients.  EPA 
further  a^ees  that  the  Agency  could 
access  the  detergent  registration 
information  and,  if  it  is  adequately  and 
correctly  identified,  link  it  to  the 
associated  fuel  registrations  for 
purposes  of  this  ]Mogram.  However.  4e 
registration  data  supplied  by 
manuiiacturers  under  part  79  in  the  past 
has  not  always  been  of  sufficient 
quality,  detail,  and  scope  to  allow  its 
use  for  this  program's  purposes.  To 
remedy  this  shortcoming,  the  detergent 
registrations  si^raitted  under  40  CFR 
part  79  must  meet  specified  data  quality 
criteria  if  diese  additives  are  to  be 
eligible  for  use  in  complying  with  the 
detergency  requirements  in  today's 
notice.  For  example,  additive 
manufacturers  must  meet  minimum 
requirements  on  additive  compositional 
data,  must  ofataia  a  separate  registration 
imder  40  CFR  part  79  for  each 
significantly  diffewaii  formulation  of 
their  additive  package,  and  m;ist  report 
their  recommended  minimum  treatment 
rate  to  contnri  either  PFID  and  IVDor 
caihureter  deporits  (see  Section  in.B.1 ). 
Obviously,  oack  detergrait  additive 
product  registered  by  an  additive 
manHfKtmn  mast  be  itsriEnrri  a  unique 
trade  name  so  that  EPA  can  properiy 
link  ^woific  deteisBBts  to  the  additive 


raforraatian  supplied  by  fuel 
manufacturers  in  their  detergent 
gasoline  registrations. 

To  address  ad<fitive  manufacturer 
concerns  regarding  the  oonfidentiality  of 
d^ergent  identification  procedures,  Ais 
final  rule  provides  that,  if  EPA's 
enforcement  responsibilities  call  for 
such  a  prooedure,  then  EPA  may  require 
it  to  be  submitted  by  the  detergent 
registrant  rather  than  the  foel 
manufactnrer.  EPA's  authority  to  take 
this  action  is  hirtber  supported  by 
section  211(b)(2),  which  requires  the  F/ 
FA  registrant  to  provide  soch 
informatian.  and  by  section  114  of  the 
CAA,  -which  provides  that  EPA  may 
require  the  sutmiission  6i  infbimation  if 
it  is  necessary  to  implement  the 
requir^oents  of  the  CAA. 

EPA  recognizes  that  to  address  the 
CBI  conceins  of  additive  manufacturers. 
the  availability  tJ  informaticm  on 
detergent  additive  treatment  rates 
should  be  restiitied  to  those  parties  who 
have  a  need  to  know  such  infonnatioo 
to  fulfill  their  obli^itions  under  thi«; 
rule,  e.g.,  fuel  manufacturers  and  other 
additive  mtmufacturers  who  list  the 
additive  as  a  component  of  their 
gasoliiie  or  secondary  additive  product, 
respectively.  EPA  frilly  intraids  to  honor 
this  restriction,  unless  enforoement  and/ 
or  appeal  prtxsdures  require  EPA  to 
reveal  a  contested  treat  rate  pubhcly. 

IV.  Interim  Program  Enforcement 
Provisions 

A.  Introduction  and  Overview 

Today's  rule  adopts  the  general 
intenm  program  enfortrement  scheme 
proposed  in  tbe  NPRM.  It  incorporates 
the  following  major  elements: 

(1)  GesoluM  must  be  additized 
pursuant  to  a  part  79  detergent 
registration,  and  must  meet  registration 
specifications  as  to  detergent 
composition,  minimum  detergent 
concentration,  and  use.  In  addition,  the 
detergent  must  comply  with  part  79 
composition  specificaticms  in  its  pure 
(unadditieed)  state. 

(2)  Detergent  blenders  (as  defined  by 
this  rule)  must  perform  volume 
accounting  sad  reconciliation 
fMocedures  to  determine  tbe  accuracy  of 
their  detergent  additization.  The  sale  or 
transfer  of  additieed  produtrt  that  fails  to 
confonn  to  the  detergent's  part  79 
minimum  concentration  rate,  as 
established  through  the  mandatory 
reconciliatioB  prooedures,  is  prohibited. 
Product  reoonciHation  rectjrds  must  be 
maintained  for  at  least  S  years. 

(3)  Eadi  detergent  equipment  system 
measuring  the  amount  of  detergertf 
added  to  gasfrfine  by  automated 
detergent  Mending  facilities  must  be 
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calibrated  every  calendar  quarter.  Such 
systems  must  also  be  calibrated 
whenever  the  composition  of  the 
detergent  package  being  measured  is 
changed.  Calibration  records  must  be 
maintained  by  the  blender  for  at  least  5 
years. 

(4)  AH  parties  in  the  gasoline  and 
detergent  distribution  systems  must 
transfer  to  receiving  {>arties  product 
transfer  documents  with  necessary 
additive  information.  Receiving  parties 
have  the  obligation  to  obtain  such 
records.  These  records  must  be 
maintained  by  transferring  and 
receiving  parties  for  at  least  five  years. 

(5)  Presumptive  and  vicarious  hability 
are  the  cornerstones  of  the  liability 
scheme  for  the  detergent  program,  as 
they  are  for  other  major  EPA  fuels 
programs.  Certain  parties  will  be 
required  to  establish  the  existence  of 
quality  assurance,  product  testing,  and/ 
or  contractual  oversight  programs,  as 
part  of  establishing  their  defenses  to 
liability. 

An  overview  of  these  key  enforcement 
provisions  follows  below. 

1.  Part  79  Registration  Conformity 

In  order  to  be  additized  in  conformity 
with  the  interim  detergent  program, 
gasoline  must  be  blended  with  detergent 
that  complies  with  both  the  chemical 
composition  and  the  concentration 
specifications  of  a  part  79  detergent 
registration.  Except  as  described 
previously  in  Section  III.B.2,  the 
detergent  package's  concentration  in  the 
gasoline  must  not  be  less  than  the 
manufacturer's  minimum  recommended 
concentration  as  specified  in  the 
additive  registration. 

A  detergent  registered  under  part  79 
for  the  control  of  only  carburetor 
deposits  may  be  used  only  with  leaded 
gasoline.  If  a  detergent  is  registered  with 
one  concentration  for  the  control  of 
carburetor  deposits  only,  and  a  higher 
concentration  for  the  control  of  port  fuel 
injector  and  intake  valve  deposits,  then 
the  lower  concentration  may  only  be 
used  with  leaded  gasoline  while  the 
higher  concentration  may  be  used  with 
either  leaded  or  unleaded  gasoline. 
Otherwise,  during  the  interim  program, 
any  registered  detergent,  with  the 
exception  of  certain  detergents  certified 
by  CARB  for  use  in  California  Phase  II 
reformulated  gasoline  (see  discussion  in 
Section  III.B.c)  may  be  used  with  any 
registered  gasoline.  As  a  caveat, 
however,  part  79  fuel  registrations  must 
specify  the  specific  additive  products  to 
be  included  in  the  fuel  formulations.  A 
fuel  registration  that  fails  to  include 
sucli  specification  is  in  violation  of  the 
part  79  registration  requirements. 


Today's  rule  addresses  the  problem  of 
certain  components,  such  as  oxygenates 
or  raHinate,  which  are  added  to  gasoline 
after  the  refining  process  and  must  be 
additized  at  some  point  before  being 
added  to  gasoline  to  be  sold  to  an 
ultimate  constmier.  These  post-refinery 
components  may  be  additized 
separately  from  the  gasoline  to  which 
they  will  ultimately  be  added,  provided 
that  they  are  additized  with  a  registered 
detergent  at  no  less  than  the 
concentration  specified  for  gasoline. 

Under  today's  rule,  an  additized 
gasoline  may  properly  be  commingled 
with  another  gasoline  which  has  been 
additized  under  a  different  part  79 
registration,  provided  that  each  has  been 
separately,  properly  additized. 

If  a  detergent  blender  discovers  that  it 
has  imder-additized  a  batch  of  gasoline, 
the  blender  may  correct  the  problem 
before  the  product  is  transferred.  The 
detergent  blender  may  add  more  of  the 
same  detergent  that  was  originally 
added  to  the  under-additized  batch, 
bringing  the  batch  up  to  the  compliance 
concentration  rate,  provided  the  product 
has  not  been  transferred,  and  provided 
that  the  blender  maintains 
documentation  of  the  correction. 

For  example,  if  a  batch  of  unleaded 
gasoline  was  additized  at  a 
concentration  rate  applicable  to  the 
control  of  carburetor  deposits  only  (and 
thus  restricted  to  leaded  gasoline),  the 
detergent  blender  could  add  more  of  the 
same  detergent  so  that  the  treat  rate 
equals  the  higher  concentration 
specified  for  use  of  that  detergent  with 
unleaded  gasoline.  This  must  occur 
prior  to  the  product's  transfer  to  another 
party,  and  must  be  fully  docimiented. 
This  remedy  would  only  be  appropriate 
if  the  same  detergent  was  registered  as 
effective  at  two  different  rates  for  the 
two  different  products. 

2.  Volume  Reconciliation 

The  interim  detergent  program 
requires  detergent  blenders  to  regularly 
reconcile  the  volume  of  detergent  used 
with  the  amount  of  gasoline  or  post- 
refinery  component  additized.  In  the 
NPRM.  this  accounting  procedure  was 
called  mass  balance  accounting,  a 
typical  industry  nomenclatiue.  In  this 
final  rule,  however,  in  response  to 
comments  discussed  below,  the 
recondUation  will  be  identified  as 
volumetric  additive  reconciliation 
("VAR"). 

Under  the  VAR  requirements 
promulgated  today,  blenders  must  use  a 
specified  formula,  under  which  the 
actual  concentration  of  detergent  used 
in  the  compliance  period  is  compared  to 
the  correct  concentration  of  detergent 
that  should  have  been  used  according  to 


the  concentration  specified  in  the  fuel 
registration.  Manual  detergent  blenders, 
who  have  the  ability  to  ascertain  the 
exact  amount  of  detergent  used  in  each 
blend,  will  be  required  to  perform  and 
record  the  VAR  calculations  for  each 
blend.  Automated  blenders,  whose 
automated  recording  equipment  may 
not  be  able  to  record  per-batch 
additization,  will  be  required  to  perform 
and  record  the  VAR  calculations  on  a 
monthlv  basis. 

In  order  to  ensure  that  automated 
detergent  blenders  can  acc\u^tely 
measure  their  detergent  use,  today's  rule 
requires  that  these  blenders  cahbrate 
their  detergent  additization  systems  at 
the  start  of  every  calendar  quarter,  i.e., 
in  the  months  of  January,  April,  July, 
and  October,  and  at  any  time  that  the 
detergent  package  is  changed. 

Whenever  the  required  VAR    • 
procedures  reveal  an  averaged  under- 
additization  of  the  blended  product,  a 
VAR  standard  violation  has  occurred. 
VAR  violations  also  exist  if 
investigation  shows  that  the  detergent 
blender  inaccurately  performed  the  VAR 
calculations  in  a  way  that  masks  under- 
additization,  if  VAR  records  are  not 
created  or  maintained  as  required  by 
today's  rule,  and  if  the  required 
calibration  procedures  are  not 
performed. 

Parties  should  be  aware  that 
violations  of  today's  rule  can  occur 
outside  of  VAR  calculations.  For 
example,  it  is  a  violation  of  this  rule  to 
blend  a  detergent  registered  only  for 
control  of  carburetor  deposits  into 
imleaded  gasoline.  As  discussed  above, 
such  detergent  should  only  be  used  with 
leaded  product.  Similarly,  it  is  a 
violation  of  today's  rule  for  any  party  to 
sell  gasoline  which  is  inadequately 
additized,  even  though  that  party  might 
not  have  been  involved  with  the  VAR 
procedures. 

As  in  all  cases  of  presumptive  Uability 
under  the  interim  detergent  rule, 
potentially  liable  parties  in  these 
situations  have  the  right  to  raise 
affirmative  defenses.  They  can  also 
assert,  where  appropriate,  that  a 
violation  has  not  happened,  such  as 
when  they  can  establish  that  proper 
VAR  averaging  procedures  had  been 
followed  by  the  automated  detergent 
blender  for  the  gasoline  in  question,  and 
that  no  irregularities  beside  low  single 
batch  detergent  concentration  existed. 

3.  Product  Transfer  Documents 

Under  today's  rule,  each  transfer  of 
gasoline,  detergent  or  detergent- 
additized  post-refinery  component  fi-om 
one  party  to  another  must  include  the 
transfer  of  a  product  transfer  dociunent. 
This  document  must  identify  the 


product  beii^  transferred  and  its 
additization  status,  and  must  contain 
other  important  infecmation  to  facilitate 
both  proper  additization  of  the  product 
and  EPA's  ability  to  confirm  that  proper 
additization  has  taken  place. 

4.  Liability  and  Defenses 

Today's  rule  establishes  a  scheme  of 
liability  for  violations  that  is  similar  to 
existing  liability  schemes  in  other  fuel 
programs  administered  by  EPA,  such  as 
the  fuel  volatility  program  and  the 
reformulated/conventional  gasoline 
program.  EPA  decided  to  erect  a  similar 
structure  in  this  rule  because  the 
Agency  believes  that  such  liability 
schemes  have  been  demonstrated  to 
work  successfully  in  other  fuel 
'  prc^rams. 

Under  today's  rule,  all  parties  in  the 
distribution  chain  prior  to  the  point  at 
which  a  violation  is  discovered  are 
presumed  to  be  liable  for  gasoline  non- 
conformities (other  than  VAR 
violations),  detergent  non-conformities, 
and  detergent-additized  post-refinery 
component  non-conformities.  In 
addition,  each  party  who  fits  within  the 
regulatory  definition  of  "detergent 
blender"  promulgated  today  is 
presumed  to  be  liable  for  a  violation  of 
the  VAR  requirements  discussed  above. 
For  failure  to  meet  product  transfer 
document  requirements,  any  party  who 
owns,  leases,  operates,  controls,  or 
supervises  the  iJacility  at  which  the 
violation  was  found  will  be  presumed 
liable. 

Any  party  who  is  held  presumptively 
hable  for  a  violation  of  this  rule  can 
rebut  that  presumption  by  successfully 
establishing  an  affirmative  defense.  In 
general,  to  establish  an  afTurnative 
defense,  a  party  must  show  that  it  did 
not  cause  the  violation  and  that  product 
transfer  documents  met  applicable 
requirements  when  the  product  left  the 
party's  control  Specific  additional 
affirmative  defense  requirements 
pertaioing  to  particular  parties  in  the 
gasoline  and  detergent  distribution 
chain  are  described  below. 

Under  today's  rule,  refiners  are 
subject  to  vicarious  liability  for 
violations  that  occur  at  branded 
facilities,  including  VAR  violations  as 
well  as  non-confonnity  violations 
affecting  gasoline,  detergent,  and/or 
detergent-addltized  post-refinery 
component  Branded  refiners  must 
establish,  as  an  affirmative  defense  to 
such  liability,  (1)  That  they  did  not 
cause  the  violation,  and  (2)  that  product 
transfer  documents  account  for  the 
product  and  indicate  that  it  met  the 
relevant  requiremeats.  In  addition,  they 
must  establish  eithan  (1)  That  the 
violation  resulted  from  an  act  in 


violation  of  law.  or  of  sabotage  or 
vandalism,  or  (2)  that  the  violation 
occurred  despite  a  ccmtiactual 
obligation  designed  to  prevent  such 
violation,  and  that  compliance  mth  the 
contractual  obligation  was  monitored  by 
an  adequate  oversight  program. 
Under  today's  rule,  aeteigent 
manufacturer  is  defined  as  "any  person 
who  owns,  operates,  leases,  controls,  or 
supervises  a  facility  that  manufactures 
detergent"  Deieigent  manufacturers  are 
subject  to  presumptive  liabihty  for  non- 
conionning  detergent,  gasoline,  and 
deteigent-additized  post  refinery 
components,  as  described  above.  They 
can  rebut  the  presumption  of  liability 
for  such  violations  by  establishing  an 
affirmative  defense.  The  required 
elements  of  such  an  affirmative  defense 
under  this  rule  are  as  follows:  (1) 
Product  transfer  documents  that 
indicate  confonnity  with  applicable 
requirements.  (2)  test  results  that 
indicate  confonnity  of  detei^nt  with 
applicable  requirements  when  it  left  the 
manufacturer's  control,  and  (3) 
demonstration  that  adequate  blending 
instructions  were  supplied  to  the 
customer. 

Under  this  final  rule,  carriers  of 
detergent  and  gasoline  may  also  be  held 
liable  for  violations,  since  they  are  an 
important  component  of  the  distribution 
chain  of  detergent  and  detergent- 
additizod  gasoline,  and  have  the 
potential  to  cause  violations  of  this  rule. 

Gasoline  carriers  are  subject  to 
Uability  for  all  violations  discovered  at 
their  facilities,  Carriers  of  gasoline  are 
also  subject  to  liability  for  non- 
conformity of  such  gasoline  discovered 
downstream,  provided  that  EPA 
satisfactorily  demonstrates  that  the 
carrier  caused  the  violation.  In  addition, 
gasoline  carriers  are  also  liable  for 
deteigent-additized  post-refinery 
comptment  aon-c6nformit)^and 
detergent  non-<x)nformity  discovered 
downstream,  if  they  dispensed, 
supplied,  stored  or  transported  any  such 
component  or  detergent  found  to  be  in 
violation,  and  if  EPA  can  demonstrate 
that  the  carrier  caused  the  violation. 

Deteigent  carriers  are  also  subject  to 
liability  for  certain  violations  of  this 
rule,  since  they  have  the  potential  to 
cause  non-oonfbiming  detergent  to  be 
introduced  into  commerce.  The  role  that 
detergent  carriers  play  in  the  product 
distribution  chain  provides  them  with 
significant  control  over  the  detergent 
that  is  subfect  to  the  requirements  of 
this  rule. 

Detergent  carriers,  like  gasoline 
carriers,  are  subject  to  hability  for  all 
violations  discovered  at  their  facilities. 
Under  today's  rule,  detergent  cairios 
are  also  liable  tor  deleigent  and  gasoline 


non-coofonnity  discovered  downstream, 
if  they  dispensed,  supplied,  stored,  or 
transported  any  of  the  detergent,  or  any 
of  the  detergent  in  the  non-confonning 
gasoline,  and  if  EPA  can  demonstrate 
that  they  caused  the  violation.  In 
addition,  detergent  carriers  are  liable  for 
detergent-additized  post-refinery 
component  non-confoimity  if  they 
dispensed,  suppUed.  stored,  or 
transported  any  of  the  detergent  portioo 
of  the  non-conforming  component  and 
if  EPA  can  show  that  they  caused  the 
violation. 

Carriers  who  are  found  to  be  in 
violation  of  any  requirement  of  this  rule 
have  the  right  to  e^ablish  an  affirmative 
defense.  To  successfully  establish  an 
affirmative  defense  to  liability  for  a 
violation  found  at  its  fecilities,  a  earner 
must  show  that  it  did  not  cause  the 
violation,  and  that  it  complied  with 
product  transfer  document 
requirements.  For  violations  discovered 
dowTistream,  carriers  are  only  liabfe  if 
EPA  shows  that  they  caused  the 
violation. 

Under  this  rule,  manufacturers  and 
carriers  of  post-refinery  components 
will  not  be  held  liable  for  violations. 
This  approach  is  consistent  with  other 
fuel  programs  administered  by  EPA 
where  the  addition  of  a  post-refinery 
component  to  gasoline  is  relevant,  such 
as  the  volatility  and  reformulated/ 
conventional  gasoUne  programs.  In 
these  other  programs,  the  responsibility 
to  ensure  the  appropriate  addition  of 
post-refinery  components  rests  on  the 
party  additizing  the  gasoline,  and  not  on 
the  manufacturer  or  carrier  of  such 
components.  EPA  believes  a  similar 
approach  is  reasonable  imder  today's 
rule,  since  additizing  parties  are  likely 
to  have  the  practical  ability  to  ensure 
conforming  additization  of  post-refinery 
components.  It  is  important  to  note  that 
the  composition  of  post-refinery 
components  is  not  proprietary 
information,  and  can  be  easily 
ascertained  by  sampling  and  testing. 
Therefore,  □'A  is  not  aware  of  any 
concern  that  additizers  wrill  not  be  able 
to  obtain  sufficient  information  about 
the  compositian  of  post-refinery 
component 

EPA  believes  that  manufacturers  and 
carriers  of  post-rafinery  components 
will  have  very  littfe  impact  on  the 
accuracy  of  the  additization  of  such 
components,  unlike  manufacturers  and 
carriers  of  detergents.  The  compositinn 
of  post-refinery  components  is  less 
important  to  the  efieictiveness  of  this 
rtle  than  is  the  proper  additizatioo  of 
the  component  itself  and  the  pn^r 
blending  of  the  detergent-additized 
post-refinery  component  with  detergent- 
additized  gasoline.  EPA  befieves  that 
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the  raquimnents  promulgated  today 
provide  sufficient  control  over  these 
critical  activities.  Therefore,  EPA  has 
decided  not  to  bring  manufacturers  or 
canif«rs  of  post-refinery  components 
under  the  purview  of  this  rule. 

5.  Exemptions 

Parties  who  create  fuels  or  additives 
for  research,  development  or  testing 
purposes  (including  emission 
certification  testing)  are  exempt  from 
the  requirements  of  this  rule,  provided 
certain  requirements  are  met.  Racing 
and  aviation  fuel  will  also  be  exempt 
from  the  requirements  of  this  rule,  as 
discussed  in  more  detail  in  Section 
IV.B.6.  below. 

The  remainder  of  this  section  of  the 
preamble  discusses  key  changes  to  the 
detergent  program  from  the  provisions 
proposed  in  the  NPRM,  together  with 
analysis  of  public  comments  on 
enforcement  issues  in  the  NPRM. 
Comments  received  that  impact  solely 
upon  the  detergent  certification  program 
will  be  addressed  at  the  time  the 
certification  program  is  promulgated. 

B.  Analysis  of  Public  Comments  and 
Significant  Rule  Changes 

1.  Volumetric  Additive  Reconciliation 
(VAR) 

One  of  the  areas  of  major  concern  to 
commenters  was  the  proposed  product 
reconciliation  requirements.  Product 
reconciliation  is  important  in  the 
detergent  enforcement  program'because 
it  is  difficult  to  determine  compliance 
through  sampling  and  testing.  As 
previously  mentioned  in  the  NPRM. 
there  does  not  presently  exist  a 
standardized  test  method  to  determine 
the  identity  and  concentration  of 
detergent  in  gasoline.  It  would  therefore 
be  difficult  to  make  a  sampUng  and 
testing  program  the  cornerstone  of 
detergent  enforcement  efforts. 

Under  these  circiunstances,  required 
product  reconciUation  is  a  useful 
enforcement  tool.  It  will  be  relied  on  as 
an  alternative  to  an  extensive  testing- 
oriented  program.  EPA  does,  however, 
reserve  the  right  to  conduct  sampling 
and  testing  to  determine  compliance 
with  the  interim  detergent  program  in 
appropriate  circumstances,  such  as  in 
determining:  the  conforming  identity  of 
detergent  in  its  pure  state;  the  presence 
of  lead  in  gasoline  additized  with 
detergent  only  effectively  registered  for 
use  with  leaded  product:  and  assisting 
in  determining  whether  VAR 
compliance  standards  have  been  *  - 

accurately  attained  or  if  non-conforming 
gasoline  is  being  sold. 

In  the  NPRM,  EPA  proposed  that 
detergent  blenders  had  to  conduct 


mandatory  detergent  reconciliations, 
called  mass  balance  accounting,  using 
one  of  three  specified  formulas.  The 
detergent  blender  was  required  to  use 
the  formula  applicable  to  the  type  of 
blending  operation  it  used.  i.e..  an 
automated  detergent  blending  operation 
using  meters  on  every  injector,  an 
automated  operation  that  did  not  have 
meters  on  every  injector,  and  a  hand 
blending  additization  operation.  The 
automated  formulas  required  weekly 
reconciliations,  while  the  hand  blending 
formula  required  that  a  reconciUation  be 
completed  for  each  batch  of  product 
additized.  If  an  automated  blender 
altered  the  detergent  concentration  rate 
within  the  weekly  compliance  period, 
such  alteration  terminated  the 
reconciliation  period  and  required  the 
start  of  a  new  period.  Each  formula 
required  the  detergent  blender  to 
account  for  transfers  of  detergent  and 

?;asoline  into  and  out  of  inventory.  Each 
ormula  also  required  the  blender  to 
record  the  opening  and  closing  volumes 
of  detergent  and  gasoline  used  in  the 
accounting  period. 

The  American  Petroleum  Institute 
(API)  commented  that  the  term  "mass 
balance  accounting"  was  inaccurate, 
because  the  proposed  procedure  did  not 
incorporate  temperature  adjustments  for 
product  measurements  and,  without 
them,  the  accounting  was  actually  an 
analysis  of  volume.  API  proposed  that 
the  name  for  the  required  accounting 
procedure  be  changed  to  volumetric 
additive  reconciliation  ("VAR").  EPA 
agrees,  and  the  interim  detergent 
prooam  incorporates  this  change. 

/J'l  also  recommended  that  u'A 
adopt  a  more  generic  approach  to  VAR 
formula  use,  and  adopt  one 
comprehensive  formula  that  would  be 
applicable  to  all  blenders.  API 
expressed  concern  that  the  VAR  formula 
should  require  the  basic  information 
necessary  for  EPA  to  determine  that  the 
correct  detergent  concentration  was 
being  attained,  while  being  flexible 
enough  to  permit  industry  to  use  the 
additization  procedures  presently  in 
place.  EPA  agrees  that  one  simplified 
formula  would  be  appropriate  for  all 
automated  blenders.  The  final  rule  has 
therefore  condensed  into  one 
comprehensive  formula  the  two 
formulas  previously  proposed  for  VAR 
calculations  for  automated  detergent 
blenders.  The  components  of  this 
automated  formula  are  discussed  below. 

a.  General  Description  of  the 
Automated  Facility  VAR  Formula  in  the 
Final  Rule.  Under  the  comprehensive 
formula  of  the  final  rule,  automated 
detergent  blenders  must  complete  an 
additive  reconciUation  record  for  all  of 
the  product  additized  with  each 


detergent  used.  At  a  minimum,  one  VAR 
record  must  be  created  each  calendar 
month  for  each  additive  storage  tank 
used.  At  the  blender's  option,  the  record 
may  be  completed  for  smaller,  discrete 
additive  system  units,  such  as  for  each 
additive  injector.  If  the  same  additive 

Eackage  in  a  detergent  storage  tank  is 
eing  used  in  different  concentrations 
for  different  products,  i.e.,  difierent  treat 
rates  for  different  grades  of  gasoline, 
then  the  automated  blender  will 
generally  be  able  to  combine  the 
product  additized  under  the  different 
concentrations  in  the  same  VAR  record. 
However,  if  the  detergent  has  been 
registered  with  two  different  minimum 
effective  concentrations,  with  the  lower 
registered  concentration  being  effective 
only  for  use  with  leaded  product,  then 
a  separate  VAR  record  must  be  created 
for  the  leaded  product  being  additized 
at  the  lower,  leaded-only  rate. 

Detergent  blenders  must  indicate  each 
detergent  concentration  for  which  their 
equipment  is  set  at  the  beginning  of  the 
VAR  period.  Any  changes  in  the 
concentration  set  rate(s)  must  either  be 
recorded  on  the  VAR  document,  or  be 
made  available  on  other  documentation 
such  as  computer  printouts.  No  . 
concentration  may  be  set  lower  than  the 
minimum  recommended  concentration 
specified  in  the  Pari  79  detergent 
registration. 

Automated  blenders  will  be  permitted 
under  the  interim  program  to  adjust 
upward  from  the  initially  set 
concentration  rate  by  as  much  as  10 
percent  within  the  same  VAR  period.  If 
a  rate  is  altered  by  more  than  10  percent 
above  the  initially  indicated  rate,  either 
at  one  time  or  cumulatively,  then  the 
VAR  period  terminates,  and  a  new  VAR 
record  must  be  started  as  of  that  point. 

Under  the  comprehensive  formula  for 
automated  blendera.  the  blender  is 
required  to  note  the  volume  of  detergent 
used  irom  the  storage  unit,  and  the 
volume  of  gasoline  and/or  post-refinery 
component  additized  by  the  detergent 
bom  the  measured  unit.  The  blender 
will  be  required  to  indicate,  either  on 
the  VAR  form  or  on  other 
doctmientation.  such  as  computer 
printouts,  which  wiU  be  made  available 
to  EPA,  the  measurement  figures  from 
which  these  detergent  volumes  are 
derived,  i.e.,  the  beginning  and  ending 
metered  flow  readings,  the  metered  per- 
batch  volume  readings  for  the  period,  or 
other  comparable  metered  readings;  or 
the  beginning  and  ending  gauge 
inventory  measurements,  with 
corrections  for  additions  to  the  storage 
tank  and  subtractions  of  unadditized 
product  leaving  the  storage  tank. 

The  actual  concentration  of  detergent 
in  additized  product  is  then  calculated, 


and  compared  to  the  correct 
concentration,  i.e.,  the  minimum 
concentration  specified  in  the 
detergent's  Part  79  registration  (or  as 
provided  in  Section  in.B.2).  CompUance 
period  additization  in  which  the  actual 
concentration  is  equal  to  or  above  the 
specified  concentration,  is  in 
compliance  with  the  VAR  standard.  In 
addition  to  recording  the  comparison  of 
the  actual  concentration  with  the  Part 
79  minimum  registered  concentration, 
detergent  blenders,  if  they  choose  for 
the  convenience  of  their  own  operators, 
may  also  indicate  compUance 
comparison  by  percentage  figures. 

Hand  blenders  will  remain  outside 
the  comprehensive  automated  formula 
and  will  have  their  own  formula  under 
the  interim  program.  The  automated 
formula  requires  monthly  calculations, 
based  on  present  limitations  in  the 
automated  equipment  measiurement  and 
recording  capabiUties  of  some 
automated  blenders.  Since  manual 
blenders  do  not  have  these  equipment 
Umitations  and  can  easily  calculate  per- 
batch  additization,  they  will  be  required 
to  compute  VAR  compUance  on  a  per- 
batch  basis.  EPA  would  prefer  that  all 
blenders  conduct  per  batch  detergent 
reconciliation,  since  such  frequent 
reconciliation  would  give  much  greater 
assurance  that  each  batch  of  additized 
product  is  additized  with  at  least  the 
minimum  concentration  of  detergent 
specified  in  the  detergent's  Part  79 
registration.  However,  the  equipment 
limitations  of  many  automated  blenders 
are  acknowledged  in  this  rule,  and 
automated  blenders  are  therefore 
permitted  to  conduct  detergent 
reconciUations  on  a  monthly  basis 
during  the  interim  period. 

Hand  detergent  blenders  require  a 
separate  formula  for  the  additional 
reason  that  they  often  do  not  have 
access  to  the  gasoline  inventory  or  flow 
readings  that  are  the  basis  of  the 
gasoline  volume  figures  in  the 
automated  formula. 

b.  Detergent  Measurement  Equipment. 
For  the  sake  of  clarity  and  simplicity, 
the  interim  program's  comprehensive 
formula  for  automated  blenders  will  be 
flexible  enough  to  be  used  by  automated 
blenders  using  a  variety  of  detergent 
measuring  equipment  that  is  presently 
in  use.  namely,  gauge  measurement 
equipment,  meters  on  every  injector,  or 
master  metered  equipment.  The  gauge 
system  uses  sight  or  stick  measuring 
gauges  to  ascertain  the  level  of 
inventory  in  a  tank  at  a  particular  time. 
A  metering  measuring  system  is 
typically  in  one  of  two  configurations, 
i.e.,  either  one  meter  per  injector 
measures  product  flow  running  through 
each  detergent  injector,  or  there  is  a 


master  meter  which  measures  total  flow, 
which  is  situated  prior  to  the  separation 
of  the  detergent  lines  running  to  the 
individual  injectors. 

The  Agency  considered  requiring  the 
use  by  all  automated  detergent  blunders 
of  metered  detergent  measurements  in 
the  VAR  calculations,  since  meters  are 
a  more  accurate  measurement  system 
than  gauges.  However,  several 
commenters  indicated  that  not  all 
automated  blenders  presently  were 
equipped  with  metered  detergent 
measuring  equipment,  and  EPA  is  not 
mandating  the  use  of  detergent  metering 
during  the  interim  detergent  program. 
However,  the  Agency  encourages  and 
prefers  the  use  of  metered  detergent 
measurements  for  the  VAR  calculations, 
and  intends  to  request  comment  in  the 
reopening  notice  about  implementing  a 
potential  metering  requirement  in  the 
final  certification  rule.  This  provision 
would  require  aU  automated  blenders  to 
use  meters  to  measiue  detergent  usage, 
and  might  also  require  the  use  of  meters 
on  each  detergent  injector. 

The  National  Petroleum  Marketers 
Association  expressed  concern  that 
automated  blenders  might  be  required  to 
perform  detergent  tank  gauging  at  the 
beginning  and  ending  of  each  VAR 
period,  whether  or  not  their  system  was 
also  metered.  This  was  not  the  intent  of 
the  proposed  formulas,  and  the  rule 
finalized  today  clarifies  that  either  tank- 
gauged  or  metered  measurements  must 
be  the  basis  of  the  detergent  volume 
figures  reported  on  the  VAR  record. 
Since  there  must  be  some  numeric 
measurement  as  a  realistic  basis  for  the 
reported  VAR  detergent  volumes, 
however,  today's  rule  does  require  that 
either  meters  or  gauges  must  be  used. 

c.  Use  of  Multiple  Concentration 
Rates  in  One  VAR  Record.  Arco 
Refining  Company  commented  that  its 
additization  equipment  was  capable  of 
measuring  and  automatically  switching 
to  a  variety  of  set  concentration  rates 
depending  on  the  type  of  gasoline 
needing  additization.  One  detergent 
package  was  sometimes  used  at  different 
concentration  rates,  as  needed  for  the 
different  grades  of  gasoUne  being 
additized.  Arco  was  concerned  because 
the  automated  formulas  proposed  in  the 
NPRM  would  require  the  creation  of  a 
new  VAR  calculation  period  every  time 
the  concentration  rate  was  automatically 
altered.  EPA  agrees  that  this  would  be 
burdensome,  and  the  Agency  does  not 
desire  to  penaUze  parties  for  acquiring 
newer  equipment  that  ean  measure 
several  concentration  rates.  Therefore, 
the  interim  program's  automated 
formula  permits  automated  parties  to 
utiUze  different  concentrations  in  actual 
usage,  provided  that  only  one  physical 


detergent  package  is  being  measured, 
and  provided  that  each  concentration 
rate  being  used  is  indicated  on  the  VAR 
record  (except  as  discussed  in  the 
following  paragraph).  If  any  of  the 
initial  concentration  rates  are  raised  in 
the  reconciUation  period,  the  blender 
must  follow  the  procedures  described 
below. 

The  exception  to  the  general  principle 
that  multiple  concentration  rates  will  be 
permitted  to  be  measured  in  one  VAR 
record  concerns  detergents  to  be  used 
with  leaded  product.  If  a  detergent  has 
been  registered  with  two  minimum 
effective  lowest  concentrations,  and  the 
lower  of  the  two  is  to  be  used  solely 
with  leaded  gasoline,  a  single  VAR 
record  cannot  be  used  to  calculate 
compUance  for  both  concentrations. 
This  is  because  the  actual  concentration 
rate  attained  would  have  to  be 
compared  to  two  different  lowest 
effective  rates,  which  would  make  the 
formula  meaningless.  In  order  to 
determine  if  a  VAR  violation  has 
occurred  in  the  above  circumstances, 
the  blender  would  have  to  complete  a 
separate  VAR  record  for  each 
concentration  rate  at  which  the 
detergent  is  registered  for  use.  For  this 
record  to  be  accurate,  the  blender  must 
separately  measure  the  detergent  being 
used  at  the  lower  rate.  The  blender 
could  have  a  separate  tank  for  the 
detergent  so  used,  or  a  separate  meter 
for  it,  or  some  other  way  to  accurately 
distinguish  the  use  of  detergent  at  the 
lower  concentration. 

d.  Detergent  Concentration  Rate 
Adjustments.  The  Agency  is  very 
concerned  with  preventing  automated 
blenders  irom  compensating  for 
significant  under-additization 
discovered  in  a  compliance  period  by 
altering  their  concentration  rate  so  as  to 
significantly  over-additize  later  loads  in 
the  compUance  period.  Additization  of 
any  load  of  gasoline  below  the 
minimum  concentration  is  not 
acceptable,  because  the  Agency  wants  to 
assure  that  all  gasoline  being  sold  to  the 
consumer  is  appropriately  additized. 
Over-additization  of  later  batches  of 
gasoline  as  compensation  for  prior 
under-additization  is  also  inappropriate 
because  of  concerns  that  over- 
additization  may  contribute  to 
automotive  combustion  chamber 
deposits. 

"To  address  this  concern,  the  NPRM 
proposed  that  detergent  blenders  would 
not  be  permitted  in  a  VAR  period  to 
alter  the  concentration  rates  that  their 
additization  equipment  had  been  set  for. 
In  the  NPRM  proposal,  if  any  such 
adjustment  occurred,  then  the  VAR 
period  was  termiiuted,  and  a  new  VAR 
period  was  required  to  be  initiated. 
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range  in  abiMty  ta  iMun  a  VAK  atandaid 
accurately.  API  taggnted  that  EPA 
should  ioadtule  Um  uaa  of  «» 
enfeRaawnt  tolannca  im  dataaaiiiiag 
compiianca  wridi  tka  VAK  staadaad  to 
acknowledge  and  account  for  the  wida 
laaga  ia  a^aapBant  variation  ta  al>>lity 
to  enaora  foil  aontracy. 

Por  reasons  inscusseo  below,  tna 
Agency  has  decided  that  the  use  of  an 
enforcernent  tolerance  in  the  detei  gent 
regulatory  toutftut  is  inappropriate. 
lloweTer.  the  Agency  acknowledges  that 
without  an  enfcnrcement  tolerance,  many 
detergent  blenders  wnuM  find  it 
extremely  difficnh  to  attain  the  VAR 
standard  without  the  ability  to  adjust 
detergent  concentration  rates 
throughout  the  compliance  period. 
Consequently,  the  final  rule  will  permit 
limited  adjustment  of  concentration 
rates  within  the  VAR  period  during  the 
interim  period.  Extreme  adjustments, 
however,  wilt  be  prohibited,  so  that 
excessiva  swings  in  additization  wiD 
not  occur.  In  no  event  may  any 
concentration  nt«  be  altered  in  any 
compliance  period  higher  than  10 
percent  over  the  concentration  specified 
as  the  initialty  sat  rate. 

The  10  percent  figure  was  chosen 
because  the  industry  VAR  survey  results 
submitted  by  API  reveal  that  at  least  10 
percent  VAR  monthly  accuracy  is 
already  obtained  by  many  automated 
blending  paitiea  (73  percant  of 
company-owiMd  responding  partias, 
and  37  percent  of  systems  ooawted  by 
exchange  agreemaut  or  tbiru  party 
terminals).  Since  many  dataigaot 
blenders  already  attain  a  moathly  VAR 
accuracy  within  10  percant  o£  target,  the 
interim  program  reasonably  prohibits 
automated  blenders  from  altering  tbair 
concentration  tatm  above  10  percent  ol 
the  target.  Thia  providies  blendera  with 
some  flLsxibUity  in  meeting  the  moathly 
compliance  standard,  while 
discouraging  excessive  fluctuations 
from  the  standard  per-balch  additiution 
rate. 

T»aaaure  that  adjustments  beyond  10 
percent  of  tha  iadicatod  coacantratiaa 
will  not  be  made,  the  final  rule  requires 
that  any  adimataieal  beyoad  tha  10 
percent  cut-off  will  terminate  the  VAR 
period,  nacaaaitaiing  tfaa  start  of  a  nsw 
VARcakufetim.  Btanden  wiU  ha 
requirad  to  indicate  os  tka  VAR  lacord 
each  set  cnrantration  rala  oaad  al  the 
beginning  of  th«  VAR  period,  and  all 
changes  to  each  rate  thai  occunod 
during  the  period  must  be  lapaated  on 
the  VAR  lacosd  or  othaawtea  ba  aiada 
avi   " 


PbriddLEPA 
propeaad  dial  autoasated  blandois  i 
perfocB  al  kast  weakly  dateigaat 
recondliatioiu.  Thi»  liaak  nafev 
ho%Moaar,  permits  moatMy 
raconcHittien  pnioda.  TW  vast  naforily 
of  commentefa  aigad  adoption  of  the 
longer  pwiod.  Tbay  awaited  that  a 
moaikly  period  waa  mora  conaislent 
with  the  recfmci&atioB  paaiod  ptesawtly 
being  used  by  iadualry  aad  the 
recorAaapiag  pariad  laquiiad  in  dia 
CARB  dateigaa<  lagaiatiou.  API 
presaated  evidanca  from  ita  manber 
survey  indicating  that  none  of  tha  2,199 
exchange  agraement  or  third  party 
systaaw  ra^wnding  to  its  survey 
conducted  raconciliatioo  more 
fraqnaatly  than  monthly. 

'Tha  Agency  baa  dKioed  to  accept  At 
roondily  raconcilialtaa  period  ahaady 
being  used  by  a  ma^ty  of  iaduatry, 
rathar  than  nqisira  a  akifk  to  a  shatter 
period  far  tha  interiaa  nda.  Oaa  goal  of 
choosing  this  period  waa  to  prevent  lead 
time  problems  that  parties  a&ight 
experience  in  iaBpfamaaaing  a  weakly 
recoacihatkai  period  in  tinaa  Ibr  tha 
January  1, 1995  effactifvo  data  of  this 
rule. 

EPA  believes  the  BMDlhly  tiaie  ikama 
provides  reasonable  aseiiranca  tlut 
iadrvidua}  k>ads  will  ba  addibzad 
properly.  Although  monthly  avaiagiug 
includes  giaatar  vohoHa  dtas  waakly 
calculationa,  aad  thus  tolerates 
s<Mnaaihal  ffaatwi  inaccuracy  than 
weekly  laconciliatiea,  the  nwiibaf  of 
additiaatioDs  paifoaaed  by  tha  typacal 
additizatian  tarmiaal  per  BMOlk  is 
sufficteatly  «iaU  to  aaausa  tba  paanlte 
should  reason ahly  ■pptawlinste  par- 
batch  additizatton  aomracy.  h  addMmi, 
EPA  faals  Aat  the  pnhihilkn  sgaiiiiit 
altering  tha  detergent  concentratim  in 
the  compliance  period  abova  lO  percant 
of  dw  sat  coocentratian  rate  wiH  further 
assure  that  ngarficaat  par^Mtch  undar- 
additiaation  will  not  occur. 

However.  EPA  is  not  wilting  to  birther 
lengthen  tha  VAR  compliance  pariiod. 
Some  canuBcnters  urged  adoption  of  a 
quarterly  racoodhation  period,  sayiaig 
that  a  quarterly  approach  would  ba 
consistent  with  soom  odier  EPA  record 
keeping  requizaniaala,  such  as  the 
qaaiterly  lead  pkasa  down  asMl  quarterly 
reformulated  gasoliiM  leportiog 
requirenimts.  EPA  does  mot  agree  that 
quarterly  reconcibation  wou)^  be 
appropriate  for  detergent  addttizatieo. 
First,  tha  detergent  program  doaa  not 
have  the  reporting  raqniianante  or  the 
exhaustivaly  detailed  recanciliation 
reqmrements  that  exist  akmgside  tha 
quarterly  tafonciliatian  raquixamaate 
found  in  tba  refaemulatad  gasoHna 
program.  Sacoad,  a  qaaztarty  detergaat 
recondhatioQ  period  would  involve 


averaging  appwwriiaateiy  2,KW 
truckloada  fat  tha  typical  tormiaal,  so 
that  a  quarterly  avasa^ug  period  would 
not  givm  sufficJeat  guarantae  that  tbra 
gasoline  being  said  to  tha  akaaala 
consumer  waa  adequately  addWand  aa 
required  by  sectieo  211(Q.  Evaa  if  tho 
typical  numhar  of  truckloada  is  actually 
soaaewhat  aaaHar.  aa  tha  Natieaal 
Pstwdauai  Refiners  Aaiociatioa  arguaa, 
the  large  i— her  of  batthaa  beiag 
additizad  aoar  a  qfaartaily  period  as  tha 
typical  terauBal  is  too  great  to  pteraHt 
reasoaaMe  aaauranca  of  adequate  pw- 
batch  additiaatiea. 

Although  the  Agency  is  pream^gating 
a  monthly  reconciliation  luquiiauwat  in 
this  nsla,  the  Ageacy  is  stiR  ceacemed 
about  aaauiiag  aa  much  par-galloa 
accuracy  aa  poeaible  in  Ite  koti 
detergent  certification  rule.  Some  ideas 
being  considered  for  the  certification 
rule,  in  addition  to  the  10>  percent 
concentratioa  alteratioD  cat  off,  imolvo 
creating  a  waakly  coraphance  period 
and/or  estabhsteag  a  muunHua  per- 
galkm  raquiveinent  diat  must  ba  laet  in 
addition  to  maatiag  tha  averaged 
standard  withta  Am  compfianca  period. 

f.  Tmaaftn  of  Unadditixmi  Gtuoliae. 
As  waa  proposed  in  the  NffWti.  the 
transfer  of  unadditized  gasoiiue  froaa 
dateigBBt  biendng  temiiaaks  is  not 
prokitated  under  dus  fiaal  rule. 
Informatica  about  such  transfers, 
however,  wiU  be  required  to  be 
recorded.  Tha  NPRM  requited  tiamhis 
of  unaddiHiaadpaadBct  to  he  accounted 
far  withia  dia  VAR  farmula.  Tba  intecini 
program  delates  lliifi  requiraaMUt  froas 
the  fomnala  itself.  Such  infemytim 
about  trnnsfaiii  from  inventory  is  only 
significaaft  to  tha  accuracy  of  faamulas 
based  on  inventory  asBesorements.  Tba 
new  automated  VAR  formula  pennits 
measurements  based  on  metered  flow 
usage  as  well  as  on  inventory  changes. 
In  cases  of  such  metered  nteasunnnents. 
information  on  inventory  transfers  is  not 
relevant  to  the  formula's  accuracy. 
However,  information  about  such 
tramibis,  outside  of  the  formulas,  is 
required  tobe  compiled  as  a  sttpp<irting 
document  to  tba  VAR  pecords  of  all 
automated  parties,  since  such 
inforraati<m  is  vitally  important  to  EPA 
in  ascertaining  that  all  product  bas  been 
properly  addltized.  In  addition.,  any 
hand  deteigeirt  blender  which  is  a 
terminal  must  also  compile  tfats 
information. 

g.  Equipment  Cattbratieti 
Requirements.  EPA  raceived  sevarrf 
coannants  about  the  quarterly 
calibratioB  raquiramant  for  automated 
detergent  blenders  proposed  in  the 
NPRM.  The  ^4ational  Petrolewn  Refiners 
Asaociatioa  urged  EPA  to  clarify 
whether  tha  cahbiation  reqninraant 


would  pertain  only  to  the  detergent 
equipment  meters,  or  also  to  the 
injectors.  The  Agency  clarifies  in  this 
rule  that  it  is  the  additization  system. 
I.e.,  the  injector  flow  as  measured  by  the 
meters,  that  must  be  regularly  calibrated 
to  ensure  that  the  system 's    . 
measurements  are  acciu^te.  It  is  the 
additization  system's  accuracy  as  a 
whole  that  is  important. 

EPA  is  today  finalizing  the 
requirement  proposed  in  the  NPRM  that 
the  automated  equipment  be  calibrated 
quarterly,  in  spite  of  the  National 
Petroleum  Refiners'  request  that 
calibration  be  required  only  annually. 
The  detergent  rule  continues  the 
quarterly  calibration  requirement 
because  such  calibration  intervals 
should  result  in  some  realistic 
compensation  for  the  temperature- 
related  changes  in  equipment  accuracy 
resulting  &x>m  seasonal  variations  in 
detergent  viscosity.  Since  it  would  be 
unrealistic  and  expensive  to  require 
continuous  equipment  calibration  to 
compensate  for  every  temperature- 
related  viscosity  change,  a  quarterly 
calibration  requirement  would  at  least 
give  some  assurance  of  accuracy  of  the 
VAR  required  measurements.  It  would 
also  give  assurance  of  timely  correction 
of  normal  variations  in  equipment 
accuracy  that  occur  over  time. 

EPA  received  industry  comment  that 
variations  in  viscosity  between  different 
detergent  packages  requires  calibration 
of  the  additization  equipment  when 
detergent  packages  are  changed,  in  order 
to  maintain  measurement  accuracy.  In 
response  to  this  comment,  the  final  rule 
requires  automated  blenders  to  calibrate 
their  measuring  equipment  each  time 
they  change  the  detergent  package  being 
measured. 

h.  VAR  Enforcement  Tolerance.  Many 
parties  commented  on  the  need  for  an 
enforcement  tolerance  to  be  used  in 
determining  VAR  violations.  After 
reviewing  these  comments.  EPA 
reaffirms  the  position  taken  in  the 
NPRM  that  enforcement  tolerance  for 
VAR  violations  would  be  inappropriate. 
The  Clean  Air  Act  does  not  require  the 
Agency  to  establish  an  enforcement 
tolerance  in  the  detergent  program. 
Absent  a  specific  directive  fit)m 
Congress,  the  matter  of  enforcement 
tolerance  is  left  to  the  Agency's 
discretion,  and  EPA  considers  such  a 
tolerance  in  the  VAR  context  to  be 
neither  necessary  nor  environmentally 
-beneficial. 

The  Agency  has  never  announcad  an 
enforcement  tolerance  in  its  fuels 
programs  for  parties  with  primary 
control  over  attaining  standards.  Such 
tolerances  have  only  periodically  been 
established  for  downstream  parties  who 


have  much  less  ability  than  primary 
parties  to  control  accuracy. 
Furthermore.  EPA  fuels  programs  have 
never  announced  enforcement 
tolerances  for  parties  with  primary 
control  when  standards  can  be  met 
through  averaging,  since  averaging  is  a 
process  that  has  built-in  tolerance  of 
deviations  from  the  standard. 

While  API  has  submitted  survey  data 
to  EPA  indicating  that  many  automated 
detergent  blendera  do  not  presently 
attain  a  high  degree  of  VAR  accuracy, 
this  information  does  not  at  all  confirm 
that,  in  the  futiue.  industry  would  not 
be  able  to  fulfill  an  averaged  compliance 
standard  if  it  were  legally  required.  EPA 
believes  industry  should  be  able  to 
attain  the  VAR  compliance  standard 
over  the  reconciUation  period.  The 
interim  rule  will  allow  detergent 
blendera  to  correct,  and  even 
compensate  for.  mis-additizations  that 
occur  within  the  VAR  period,  provided 
that  they  do  so  within  the  10  percent 
rate  alteration  limit.  The  averaging 
implicit  in  this  flexibility  is  sufficient  to 
permit  responsible  parties  to  meet  the 
standard,  provided  that  they  implement 
reasonable  quality  control  procedures. 
Therefore.  EPA  does  not  believe  that  an 
enforcement  tolerance  is  appropriate 
here. 

An  enforcement  tolerance  is  also  not 
needed,  nor  would  it  be  beneficial,  in 
the  hand  blending  situation,  since  hand 
blenders  do  not  have  to  use  variable 
mechanical  equipment  in  their 
blending. 

Industry  commented  about  the  need 
for  enforcement  tolerances  in  other 
areas  involving  enforcement  standards 
proposed  in  the  NPRM.  such  as  in 
performance  testing  of  detergents.  None 
of  these  comments  pertain  directly  to 
today's  rule,  since  the  rule  promulgated 
today  does  not  require  specific  detergent 
performance  tests.  However,  if  the 
presence  of  lead  in  gasoline  being 
additized  with  a  detergent  effectively 
registered  for  use  only  with  leaded 
gasoline  should  become  an  issue,  testing 
of  lead  and  phosphorus  to  determine  the 
legal  identity  of  leaded  gasoline  will  be 
conducted  by  the  Agency  according  to 
the  specifications  listed  in  Appendices 
B  and  A,  respectively,  of  40  CFR  Part  80. 
No  enforcement  tolerance  has  been 
createdin  the  past  for  lead  or 
phosphorus  testing,  and  none  is  being 
contemplated  now. 

i.  Over- Additization.  Under  the 
proposed  regulations,  over-additization 
of  gasoline  was  considered  a  violation  of 
the  VAR  standard,  since  compliance 
with  the  proposed  VAR  formula  only 
existed  if  actual  usage  of  detergent 
equalled  the  required  usage^  In  the 
NPRM,  however,  the  Agency  explained 


that  it  did  not  intend  to  treat  over- 
additization  as  a  violation,  since  data 
was  not  available  establishing  the  point 
at  which  over-additization  became 
environmentally  harmful. 

The  final  rule  promulgated  today 
clarifies  this  situation,  and  specifies  that 
VAR  accounting  compliance  occurs 
when  the  actual  detergent  concentration 
equals  or  exceeds  the  minimum 
concentration  specified  in  the 
detergent's  Part  79  registration.  This 
clarification  codifies  EPA's  intent  that  ■ 
over-additization  would  not  be 
considered  a  violation  of  the  VAR 
standard.  Both  API  and  Amoco  had 
commented  that  they  did  not  support  a 
limit  on  additization  over  the  minimum 
treat  rate. 

Some  auto  industry  commenters 
expressed  feare  that  over-additization 
might  result  in  an  increase  in 
combustion  chamber  deposits.  As 
discussed  in  Section  I.C.  EPA  is 
concerned  about  this  matter,  and 
intends  to  re-visit  this  issue  in  the  near 
future.  For  the  duration  of  this  interim 
program,  however,  over-additization 
will  not  be  considered  a  violation. 

The  Agency  does  not  believe  that  our 
decision  to  permit  over-additization  in 
the  interim  period  will  result  in  the 
occurrence  of  significant  over- 
additization.  The  expense  involved  with 
adding  detergents  to  gasoline  should 
mitigate  against  any  significant  overuse 
of  detergents.  However,  the  fact  that 
over-additization  cannot  at  this  time  be 
considered  a  violation  should  not  be 
construed  as  approval  by  EPA  of  over- 
additization,  since  serious  concerns  do 
exist  about  the  potential  harmful  effects 
of  over-additization. 

j.  VAR  for  Hand  Blenders.  EPA  also 
received  comment  about  the  formula 
proposed  for  hand  blending  detergent 
facilities.  The  National  Petroleum 
Refiners  Association  informed  EPA  that, 
typically,  carrier  drivers  do  not  have  the 
information  necessary  to  comply  with 
the  VAR  calculation  requirements 
proposed  in  the  NPRM.  EPA  agrees  with 
this  comment,  and  has  thus  modified 
the  formula  for  hand  blending  facilities 
to  include  only  information  that  the 
hand  blender  must  possess  in  order  to 
additize  properly,  i.e.,  the  amount  of 
gasoline  or  post-refinery  component 
additized.  the  amount  of  detei^gent 
actually  blended,  and  the  Part  79 
registered  minimum  recommended 
detergent  concentration  rate. 

2.  Record  Maintenance  Requirement 

a.  Five  Year  Record  Retention.  TTie 
NPRM  proposed  that  all  VAR  and 
transfer  documents  required  to  be 
created  under  the  detergent  rule  must  be 
maintained  for  five  years.  Many 
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recovdi  fmitriiHy,  or  in  toy  i 
place,  as  long  as  ttu  racmtis  \ 
•Milahla  to  EPA  whan  raqimatarf  Thaas 
conunentaR  fril  tfaa  propoaad 
requirvmant  that  records  be  BaiotaiBsd 
at  the  iacitiiy  ^ 
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transfar  docwnaata  whas  dwy  transSor 

detergent,  gasottaa,  or  detaigont- 
addtiizad  gaaolaia  to  anotfaar  party. 
Sectioa  711(1)  requires  EPA  to  estabfiek 
spectficatioos  for  detergent  adldkives. 
To  ensure  that  detergents  meet  the 
specifications  preimiigalad  today,  it  is 
necesaary  to  require  transfiar  documents 
that  property  idientify  the  product  to  be 
provided  with  eadi  tnnsfcr  «f  the 
product. 

la  aotdilion,  sectioa  Zll(cMl)altows 
EPA  to  control  the  sale  of  any  hni  or 
hiel  additive  if  the  Administrator 
determines  that  emissions  front  such 
fuel  or  &iel  additive  cause  or  contribute 
to  air  pollution  that  may  reasonably  be 
anticipated  to  harm  the  public  health  or 
welfare.  As  stated  below  in  Section 
IV.B.4.d.,  this  pfx>vision  allows  EPA  to 
require  that  gasoline  be  additized  to 
reduce  harmful  emissions.  To  ensure 
that  gasoline  is  properly  additized,  it  is 
necessary  for  EPA  to  require  all  parties 
to  provide  transfer  docuHients  that 
identify  the  product  whenever  the 
product  is  transferred  to  another  paity. 
Such  documents  are  necessary  to 
provide  important  information  to 
receiving  parties  about  blending 
restrictions.  Further,  transfer  documents 
can  establish  the  existence  of  violations 
that  occurred  prior  to  the  detergent 
blending  process,  such  as  improper 
labelling  of  gasoline  or  detergent.  An 
analysis  of  VAR  records  would  not 
indicate  such  violations.  Product 
transfer  documents  are  an  essential  part 
of  the  primary  records  which  can  he 
used  to  verify  the  validity  of  the  VAR 
records.  EPA's  experience  conducting 
lead  phase  down  audits  confirms  the 
necessity  of  assuring  the  retention  of  tho 
primary  records  which  are  the  basis  ibr 
figures  contained  in  reconciliation  ■ 
records. 

Product  transfer  documents  are  also 
necessary  to  provide  important 
information  to  receiving  parties  about 
blending  restrictions.  Furthermore, 
transfer  documents  can  establish  the 
existence  of  violations  that  occurred 
prior  to  the  detergent  Wending  process, 
such  as  improper  labeling  of  leaded 
product.  An  analysis  of  the  later  VAR 
records  would  not  detect  such 
violations. 

Finally,  EPA  does  not  expect  the 
transfer  document  requirement  of  tltis 
rule  to  be  unduly  burdensoata  to 
industjy.  The  reformulated  gasoline  rule 
already  reqtures  these  documents,  and 
transfer  documents  are  already  routinely 
transferred  by  industry  in  many  product 
transactjens.  Typtcalty,  the  added 
burden  ol  this  reqttiremant  will  only 
involve  some  additional  data 
reqttivemsDts  on  already  existing 
documants.  Thus,  this  rule  contains 
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conunsBtars  ra(|uasted  diat  the  [ 
five  year  n^julMiBent  be  radncoi 
becaJtto  it  wes  conaiidafad  too 
burdeBsooM.  Weatan  tadependsai 
Refiners  AssocfehoR  also  aaaaited  tha* 
the  peapoaad  imtamtiam  period  violated 
the  Papaiwork  WmdutHam  Act  (PRA).  44 
U.S.C.  $  3501  e(  sra;  S  GFR  §  1320. 
RagttktioBs  promuJgatBd  under  the  PRA 
state  that  the  Office  of  MiaipnMni  mat 
Budget  will  not  afvprove  record 
retention  re^nimnents  for  peiiade 
grsatBT  than  thme  yaaca.  unless  an 
Agency  can  establish  subafimtial  need 
for  a  longer  nquirad  ratantian  period. 
Alternative  Mlantian  periods  suggested 
by  ci«MBHiiH»iBcluaed  three,  two.  or 
even  one  year. 

In  this  rule,  EPA  is  promulgating  tiie 
five  year  recced  retention  period.  EPA  is 
aware  of  the  burden  of  retaining  records 
for  the  five  year  time  period,  and  has 
alleviated  this  burden  h^  Mdiqg  the 
proposed  "place  of  ueatiop"  racnd 
retention  requizements  in  the  final  rule 
(see  next  section). 

The  five  year  retention  period  is 
necassaty  fdr  several  reasons.  The  first 
is  the  enfefcanent  reahty  that  there  are 
an  enormous  number  of  gasolioe 
facilities  subject  to  enforcement  under 
this  rule.  Typically,  inspections  at 
particular  fecilities  will  therefore  be 
widely  spaced.  Under  these 
circuMstances,  EPA  needs  to  be  able  to 
deter  detergent  violations  by  having  the 
ability  to  review  records  over  a 
significant  period.  Secondly.  EPA 
expects  that  the  detergent  program  will 
be  enforced,  to  a  significant  extent, 
through  review  of  records,  as  no 
standardized  test  has  yet  been 
developed  to  identify  detergmit  in 
gasoline.  In  the  abseaca  of  Ae  abihty  to 
conduct  extensive  testing,  records 
becoBM  extremely  important  in 
determiniog  violations,  and  the  Agency 
needs  to  have  extensive  record  review 
ability  to  effectively  enforce  the 
program.  FLoally,  tlie  five  year  period  is 
reasonable  because  it  corresponds  to  the 
five  year  statute  of  hmiutions  typical 
for  fuels  enforcement  violations. 
Pursuant  to  the  regulati<ms 
implementing  the  Paperwork  Reduction 
Act.  S  CFR  1320.6,  EPA  believes  that 
these  factors  demonstrate  that  there  is 
substantial  need  fai  record  laninte^nrs 
bevond  thraeVaars. 

0.  Plac»  and  Manaar  of  Becotd 
Retention.  The  NPEIM  proposed  thai 
records  must  be  retained  in  the  place 
that  they  were  created.  It  further 
proposed  that  VAR  records  mtist  be 
mainlainad  together  wtik  the  transfer 
documents  far  the  product  coveied  hy 
the  VAR  records. 

Several  comflMnlefs  argeed  that 
industry  shouU  be  able  to  maintain 


practioBS  and  was  uaMy  huxdensaam. 
EPA  agrees  that  the  placa  of  leciiml 
tilMKion  wkQuUi  be  let  to  the  disoetion 
alike  leguktad  pasty,  provided  that  the 
records  are  available  for  EFA  inspection. 
The  final  rule  seflects  this  revision. 

NatioDai  Patrolaua  Refiners 
Association  disapproved  of  the 
proposed  reqiziiemeBt  that  prodect 
transfer  documents  be  maintained 
together  with  the  bubs  balance  (VAR) 
records  with  which  they  are  associated. 
The  NalioDai  Petralaufls  Refiners  argued 
that  this  rafitirement  would  necessitate 
a  massive  aaaount  of  burdensome 
sorting  and  collating  of  records.  The 
intent  of  the  proposed  requirement  was 
to  help  EPA  in  its  auditing  of  the  VAR 
recordsy  by  making  easily  accessible 
some  of  the  prisiary  records  that 
support  the  validity  of  the  VAR 
calculations.  EPA  agrees,  however,  titat 
this  collating  requirement  wooid 
produce  significant  space  and  labor 
costs  for  industry.  Since  other  EPA  fuels 
enforcement  programs  are  effective 
without  such  a  requirement,  EPA  has 
decided  to  delete  this  collating 
requirement  from  the  interim  detergent 
program. 

3.  Transfer  Documentation 

EPA  proposed  that  product  transfier 
documents  be  created  and  transferred 
with  each  transfer  of  detergent,  gasoline, 
and  post-refinery  component  The 
product  transfer  documents  would 
identify  the  product  and  provide 
important  information  afaiaut  the 
product 

Several  parties  had  comm<mts  about 
the  proposed  product  transfer  document 
requirements.  Unocal  Corporation 
argued  that  ptodact  transfer  doounents 
should  not  be  required  to  be  maintained 
al  all.  since  the  Agency  was  requiring 
mass  balance  (VAR)  records  to  be 
created  ■BAnsintained.  Presunably. 
Unocal  heltoved  that  VAR  records 
documenting  detergent  blendiag  wiwld 
be  sufficient  to  ascertain  detecgenl 
program  compliance.  Western     * 
Independent  Refiners  Aasodabaa  BMHh» 
a  similar  argimient  that  the  CARE 
requirement  of  monthly  compilation  of 
supphers  and  ptirchasers  should  be  an 
adequate,  less  burdensonie  substituto  for 
maintaining  product  transfer 
documents. 

EPA  disagrees  with  these  ooaunanCs. 
First,  EPA  has  authority  to  requiseiha* 
regulated  parties  provide  product 


requirements  for  both  product  transfier 
documents  and  VAR  rectsds. 

Western  Independent  Refiners 
Association  raised  another  concern 
about  product  transfer  documents.  The 
Western  Refiners  advised  the  Agency 
that  fuels  and  fuel  additives  sent 
through  pipelines  are  not  alwajrs 
accompanied  by  documentation.  These 
products  are  often  fungible  and  they  are 
not  transported  in  discrete  packages. 
Western  Refiners  argued  that  requiring 
the  transfer  of  a  product  transfer 
document  at  the  same  time  as  the 
physical  transfer  of  stich  product  would 
be  burdensome  to  those  parties  not 
presently  simultaneously  transferring 
both  the  product  and  the  docmnent. 

EPA  agrees  that  some  parties  in  the 
gasoline  distribution  system  may  not 
presently  transfer  docimientation  at  the 
same  time  as  they  physically  transfer 
the  product  to  another  party.  The 
Agency's  position  is  that  the 
information  required  by  this  rule  to  be 
supplied  on  the  product  transfer 
document  is  important  to  proper 
additization.  It  thus  must  be  supplied  to 
the  receiving  party  in  such  maimer,  and 
within  such  time,  as  to  give  adequate 
notice  of  the  relevant  information.  The 
Agency  therefore  believes  that 
contemporaneous  transfer  may  not 
always  be  necessary,  although 
document  transfer  at  or  near  the  same 
time  as  the  transfer  of  the  product  is 
expected. 

It  is  important  to  clarify  that  the 
detergent  program  aoly  requires  the 
transfer  of  a  product  transfer  document 
when  custody  or  title  to  product  is 
transferred  fitun  one  party  to  another 
party.  Such  a  document  is  not  required 
to  be  created  when  product  is  merely 
being  transferred,  or  even  commingled, 
within  one  party's  own  organization. 
As  a  further  clarification,  this  final 
rule  does  not  require  transfer  documents 
to  physically  accompany  the  product 
they  cover  al  sli  times,  as  was  a  concern 
of  one  commenter.  Parties  who  receive 
gasoline,  detergent,  or  detergent- 
additized  post-refinery  components 
from  other  parties  and  who  have 
received  the  transfer  doctunents  for 
such  products,  will  be  expected  to 
produce,  for  EPA  inspection,  product 
transfer  documents  for  any  such  product 
in  their  possession.  The  transfer 
documents  iieed  not,  however,  be 
attached  to  or  stored  in  the  same 
physical  location  as  the  product. 
Receiving  parties  must  be  prepared  to 
account  for  product  as  it  passes  within 
their  organizational  structures,  however, 
in  order  to  establish  that  they  are 
accurately  producing  the  applicable 
transfer  documents  wh«i  requested. 
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The  product  transfer  document 
requirements  promulgated  in  this  rule 
are  much  simpler  than  those  fffoposed 
in  the  NPRM,  since  this  rule  does  not 
contain  certificaticm  restrictions.  For 
example,  gasoline  transfer  documents  in 
the  interim  period  need  not  include 
fiiel-specific  or  PAIH)-specific 
information.  Furthermore,  product 
transfer  documents  few  additized 
gasoline  or  post-refinery  component  are 
not  required  to  identify  the  specific 
detergent  used  to  additize  the  product. 
This  requirement  was  deleted  in 
response  to  an  industry  lead  time 
concern  about  being  able  to  implement 
this  requirement  in  the  product 
document  software  in  time  for  the 
January  1, 1995  detergent  rule 
implementation  date. 

Several  parties  commented  about  the 
required  contents  of  product  transfer 
documents.  Koch  Refining  Company 
was  concerned  about  the  need  to 
identify  on  a  product  transfer  doctiment 
each  component  base  gasoline  when 
several  base  gasolines  have  been 
commingled.  EPA  agrees  that  such 
multiple  identification  would  be 
burdensome  and  uimecessary.  In  the 
interim  program,  only  the  type  of 
regulated  product,  i.e.,  base  gasoline, 
detergent-additized  gasoline,  detergent, 
or  detergent-additized  post-refinery 
component,  will  be  required  to  be  listed. 
Thus,  if  product  contains  ccNnmingled 
base  gasolines,  the  transfer  document 
would  only  need  to  identify  the  product 
as  base  gasoline.  However,  if  difiierent 
types  of  covered  product,  such  as  base 
gasoline  and  detergent-additized 
ethanol,  are  added  together,  then  the 
transfer  document  for  the  combined 
product  must  identify  each  of  the 
combined  components.  It  is  necessary  in 
the  interim  program  rule  promulgated 
today  for  the  regulated  parties  and  the 
Agency  to  know  if  unadditized  product 
has  been  added  to  additized  product. 

The  Chemical  Manufacturers 
Association  (CMA)  uiged  EPA  to  clarify 
the  proposed  requirement  to  list 
"identity  of  product"  on  the  transfer 
document.  With  this  requirement,  EPA 
intended  that  the  generic  type  of 
transferred  product  regulated  under  the 
detergent  rule  must  be  specified,  i.e., 
base  gasoline,  detergent-additized 
gasoline,  detergent,  etc.  See 
§  80.158(a)(5). 

CMA  further  urged  EPA  to  delete  the 
requirement  that  time  of  transfer  be 
listed  on  the  transfer  doctunent  In  the 
interest  of  streamlining  transfer 
document  contents,  the  Agency  agrees 
to  this  request,  especially  in  light  of  the 
fact  that  the  reformulated/c(»ventional 
gasoline  program  has  also  deleted  this 
requirement.  Date  of  transfer,  however. 


is  still  required  to  be  listed  on  each 
product  transfer  document. 

Product  transfer  documents  for  leaded 
gasoline  must  identify  the  product  as 
containing  lead  or  phosphorus.  This 
requirement  is  necessary  because 
detergent  registered  for  use  only  with 
leaded  gasoline  cannot  be  used  with 
unleaded  gasoline,  as  described  earlier 
in  this  preamble.  Such  detergents  can 
only  be  blended  into  gasolines  whose 
transfer  documents  identify  them  as 
leaded.  « 

Finally,  API  requested  that  EPA  allow 
the  use  of  approved  product  codes  on 
transfer  dociunents,  as  a  means  of 
compactly  presenting  the  information 
required  by  the  regulation.  The  intent  is 
to  streamline  the  space  requirements  for 
these  documents.  EPA  appreciates 
industry's  concern  about  lack  of  space 
on  commercial  documents  and  will 
consider  special  reqiiests  by  regulated 
parties  to  use  product  codes  on  transfer 
documents.  To  be  considered,  such 
requests  must  demonstrate  that  all 
required  information  items  will  be 
included  and  that  the  information  can 
be  easily  accessed  and  decoded  by  EPA. 

4.  Liabilify  Issues 

a.  Presumptive  Liability.  The 
detergent  rule's  presumptive  liability 
scheme  is  modeled  after,  and 
substantially  similar  to,  the  Uabihty 
scheme  already  existing  in  previously- 
established  EPA  fuels  programs,  such  as 
lead  contamination,  volatility,  and 
diesel  desulfurization,  and  in  the 
reformulated/conventional  gasoline 
program  which  is  soon  to  be 
implemented.  The  rationale  for  the 
imposition  of  a  presumptive  liabilify 
fi^mework  is  the  same  for  the  detergent 
rule  as  for  the  other  rules.  Typically, 
many  parties  handle  and  control 
gasoline,  detergent,  and  detergent- 
additized  post-refinery  component. 
Much  of  the  product  is  also  fungible.  It 
will,  therefore,  often  be  difficult  for  EPA 
to  determine  which  party  has  caused  a 
detergent  program  violation. 

EPA  must  have  the  ability  to  hold 
presumptively  liable  all  parties  in  the 
gasoline  and  detergent  distributicm 
networks  that  are  involved  in  a 
particular  violaticm,  in  order  to 
effectively  enforce  the  rule  when 
multiple  parties  may  have  caused  the 
violation.  EPA's  previous  experience 
indicates  that  this  type  of  enforcement 
scheme  is  highly  effective.  The 
comprehensive  threat  of  liabihty  is  an 
incentive  to  all  parties  to  comply  with 
the  regulation,  and  once  a  violation  is 
found,  to  cooperate  in  determining 
which  party  actually  caused  the 
violation. 
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Several  parties  have  commented  that 
the  detergent  program  should  not  be 
based  on  a  presumptive  liability  scheme 
since  this  program  is  different  than  the 
other  hiels  programs  which  have  this 
type  of  scheme.  According  to  these 
comnenters.  detergent  is  typically 
blended  into  gasoline  downstream,  prior 
to  transfer  of  the  gasoline  to  the  retail 
outlet.  These  commenters  argue  that 
such  downstream  additization  means 
that  upstream  parties,  contrary  to  the 
situation  in  othgr  fuels  programs,  cannot 
cause  detergent  program  violations. 
Therefore,  uiey  assert,  upstream  parties 
should  not  be  held  presumptively  liable 
for  detergent  program  violations,  and 
liability  should  only  be  imposed  if  EPA 
can  establish  actual  responsibility. 

EPA  agrees  ivith  the  commenters  that 
gasoline  is  typically  additized  at  a 
terminal  prior  to  its  transfer  to  the  retail 
outlet.  EPA  disagrees,  however,  with  the 
further  assertion  that  detergent  program 
violations  cannot  be  caused  by  upstream 
parties.  Upstream  parties  may  cause 
gasoline  non-conformity  violations  in  a 
variety  of  ways.  For  example,  they  may 
fail  to  indicate  on  a  product  transfer 
document  that  the  subject  gasoline  is 
leaded,  and  they  may  fail  to  provide 
accurate  information  about  blending 
restrictions  to  detergent  blending 
parties.  Upstream  parties  may  also  cause 
gasoline,  detergent,  or  detergent- 
additized  post-refinery  component  non- 
conformity violations  by  improperly 
manufacturing  detergent  or 
commingling  it. 

Upstre^;n  parties  may  thus  cause 
detergent  program  violations  in  a 
multitude  of  ways  and  cinnmistances, 
and  all  the  parties  in  the  gasoline  and 
detergent  distribution  system  have  the 
potential  to  cause  such  violations.  Given 
the  multitude  of  potential  causes  of 
detergent  program  violations,  and  given 
the  fact  that  it  is  the  regulated  parties 
themselves  who  have  the  most 
knowledge  of.  and  ability  to  know  what 
happens  in  their  distribution  system, 
EPA  believes  that  the  imposition  of  a 
presumptive  liability  scheme  is  as 
essential  in  the  detergent  program  as  it 
is  in  the  other  EPA  fuels  programs.  The 
interim  program  rule  promulgated 
today,  therefore,  continues  the  NPRM's 
presumptive  Uability  scheme. 

In  the  case  of  VAR  violations, 
however,  upstream  parties  are  relieved 
of  presumptive  liability  under  today's 
rule,  because  detergent  blenders  will 
typically  be  solely  responsible  for  the 
accuracy  of  their  own  detergent 
blending  and  VAR  calculations.  This 
issue  may  be  revisited,  however,  when 
the  certification  program  final  rule  is 
issued,  since  other  parties  could  cause 
VAR  violations  in  specific 


drcumstancss.  These  circiunstances 
include  the  failure  of  upstream  parties 
to  provide  adequate  blending 
instructions,  and  the  participation  and 
collusion  of  other  parties  in  intentional 
mis-additization  by  a  detergent  blender. 

(1)  Detergent  Manufacturers  and 
Detergent  Distributors.  CMA 
commented  that,  even  if  EPA  has  the 
authority  to  regulate  detergent 
manufacturers,  they  should  not  be 
sub)6Ct  to  presumptive  liability  for 
violations  that  are  discovered 
downstream,  because  they  do  not  retain 
sufficient  control  over  the  detergent  to 
cause  such  violations  once  it  leaves 
their  facility. 

EPA  does  not  agree  with  CMA's 
argiunent.  The  presumptive  liability 
scheme  in  today's  rule,  as  is  true  with 
similar  schemes  found  in  other  EPA 
fuels  programs,  is  not  dependent  upon 
the  control  upstream  parties  may  have 
over  downstream  parties.  Control  over 
the  activities  of  another  is  the  basis  for 
vicarious  liability.  Detergent 
manufact\irers  will  not  be  subject  to 
vicarious  liability  under  today's  rule. 

On  the  other  hand,  the  basis  of 
presumptive  liability  in  the  EPA  fuels 
programs,  including  today's  rule,  is  that 
a  multitude  of  parties  have  the  ability  to 
cause  a  fuels  program  violation,  given 
the  fungible  nature  of  gasoline  and  the 
extensive  number  of  parties  typically 
involved  in  its  distribution.  Given  the 
difficulty  in  estabUshing  which  party 
actually  caused  a  violation  under  these 
circumstances,  presumptive  liability 
needs  to  be  imposed  on  all  parties  who 
could  cause  the  violation.  Detergent 
manufacturers  can  cause  detergent 
program  violations  discovered 
downstream  in  a  number  of  ways.  For 
example,  they  may  improperly 
manufacture  the  detergent.  In  addition, 
they  may  fail  to  properly  identify  the 
detergent  on  product  transfer 
documents,  or  to  provide  accurate 
blending  instructions.  Therefore,  it  is 
appropriate  to  include  detergent 
manufacturers  in  the  presumptive 
liability  scheme  of  today's  rule. 

Furtner,  detergent  manufacturers  will 
not  be  required  to  demonstrate,  as  an 
independent  element  of  an  affirmative 
defense  to  liability  for  a  detergent  rule 
violation,  that  they  did  not  cause  the 
violation.  EPA  believes  that  the 
demonstration  that:  (1)  The 
manufacturer  provided  proper  product 
transfer  documents:  (2)  testing  when  the 
product  left  the  manufacturer's  control 
indicated  compliance  with  registration 
specifications:  and  (3)  the  manufacturer 
provided  accurate  written  blending 
instructions  about  minimum 
concentration  requirements  and,  where 
relevant,  leaded  gasoline  use 


restrictions,  is  sixfficient  in  most 
situations  to  effectively  establish  that 
the  manufacturer  did  not  cause  the 
violation. 

The  Agency,  however,  needs  to 
acknowledge  and  provide  for  the  fact 
that  unusual  situations  will  exist  in 
which  a  detergent  manufactiu«r  could 
cause  a  violation  even  though  it  has 
established  all  the  required  elements  of 
an  affirmative  defense  to  liability  for 
that  violation.  For  example,  situations 
could  arise  in  which  there  was 
complicity  on  the  part  of  the 
manufacturer  in  intentional  dovmstream 
mis-additizations,  or  in  which  the 
manufactiirer  provided  inaccurate  oral 
instructions. 

Therefore,  under  today's  rule, 
manufacturers  will  be  liable  for 
violations  even  when  the  above 
affirmative  defense  documentation 
elements  are  satisfied,  if  the  Agency  can 
establish  that  the  detergent 
manufacturer  actually  caused  the 
violation.  This  provision  is  necessary  to 
ensure  that  a  manufacturer  who  actually 
causes  a  violation  does  not  escape 
liability  for  that  violation,  which 
recognizing  that  most  manufacturers 
who  meet  the  requirements  of  the 
affirmative  defense  stated  above  will  not 
have  caused  downstream  violations. 
EPA  does  not  believe  that  any  regulated 
party  who  actually  causes  a  violation 
should  ever  escape  the  imposition  of 
liability  for  that  violation. 

In  the  NPRM,  EPA  proposed  that  all 
parties  in  the  detergent  distribution 
system,  including  distributors  of 
detergent,  be  subject  to  presumptive 
liability  for  non-conformity  violations 
affecting  detergent,  detergent-additized 
gasoline,  and  detergent-additized  post- 
refinery  component.  EPA  received  no 
comments  disputing  the  imposition  of 
such  liability  on  detergent  distributors. 
Recognizing  that  detergent  distributors 
may  cause  nonconformity  violations  in 
a  number  of  ways,  EPA  has  retained  the 
proposed  detergent  distributor  liability 
scheme  in  the  final  rule.  Examples  of 
such  violations  include  conuningling  of 
mislabeled  detergent  and  transfer  of 
inaccurate  blending  instructions. 

(2)  Detergent  and  Gasoline  Carriers. 
The  Truck  Carriers  correctly  point  out 
that  the  proposed  carrier  liability  for 
violations  discovered  downstream  is 
different  than,  and  inconsistent  with, 
carrier  liability  under  the  volatility  and 
reformulated/conventional  gasoline 
rules.  Under  those  programs,  carriers  are 
only  held  liable  for  violations 
discovered  downstream  when  EPA  can 
prove  that  they  caused  the  violation.  In 
the  proposed  detergent  program, 
however,  carriers  were  to  be  presumed 
liable  for  downstream  violations. 


EPA  agrees  that  this  inconsistency  is 
inappropriate,  since  carriers'  legal 
relationship  with  their  products  is  the 
same  in  the  detergent  situation  as  it  is 
in  other  fuels  programs.  Therefore, 
carrier  liability  for  downstream 
violations  is  changed  in  this  final  rule 
to  be  consistent  with  the  other 
programs.  Gasoline  carrier  liability 
under  the  volatility  program,  which  is 
the  model  for  carrier  liability  in  today's 
rule,  was  upheld  in  the  National  Tank 
Truck  Carriers  case,  supra. 

b.  Liability  for  Failure  to  Comply  with 
VAR  Requirements.  Commenters 
expresseid  concern  regarding  who  EPA 
would  hold  responsible  for  performing 
VAR  accounting  procedures,  and  who 
EPA  would  hold  liable  for  violations 
resulting  from  failure  to  comply  with 
the  requirements  for  such  procedures. 
Commenters  noted  that  parties 
commonly  enter  into  arrangements 
concerning  the  manner  in  which 
detergent  is  blended  into  gasoline. 
Therefore,  for  any  single  blending 
operation,  several  different  parties  may 
separately  own,  lease,  operate,  control, 
and/or  supervise  the  blending,  and  all 
such  parties  would  be  considered 
blenders  under  the  proposed 
regulations. 

EPA  is  aware  of  this  situation,  and 
intends  that  all  parties  who  control  or 
have  the  power  to  control  the  product 
and/or  its  additization  should  be  held 
responsible  for  compliance  with  VAR 
requirements  under  today's  rule.  In  the 
other  fuel  programs  administered  by 
EPA,  the  definitions  of  various  regulated 
parties  are  sufficiently  broad  to  include 
several  tj^pes  of  persons  or 
organizations.  For  example,  the 
definition  of  "oxygenate  blender"  (40 
CFR  80.2(mm))  could  include  a  branded 
refiner,  independent  terminal  operator, 
carrier,  or  other  party.  Under  these  other 
fuels  programs,  EPA  may  hold  several 
parties,  all  of  whom  fit  within  the 
relevant  definition,  liable  for  the  same 
violation,  and  may  collect  the  full 
penalty  amount  fit>m  each  such  party. 
The  reader  is  referred  to  the  discussion 
of  liability  in  the  reformulated/ 
conventional  gasoUne  rulemaking  (59 
FR  7777). 

In  the  reformulated/conventional 
gasoline  program,  EPA  stated  that  it 
would  not  require  multiple  responsible 
parties  to  comply  with  the  same 
requirement.  EPA  intends  to  take  a 
similar  approach  under  this  rule,  and 
does  not  intend  to  require  multiple 
blenders  to  fulfill  VAR  requirements  for 
a  single  blending  operation.  However,  if 
VAR  requirements  are  not  fulfilled,  all 
parties  who  qualify  as  blenders  under 
the  definition  promulgated  today  will  be 
presumed  liable  as  discussed  above. 


EPA  expects  that  parties  will  enter 
into  contractual  agreements  with  other 
parties  to  perform  the  required  VAR 
calculations  and  equipment 
calibrations,  and  to  establish  adequate 
quality  assurance  programs.  As  part  of 
raising  an  affirmative  defense,  a 
detergent  blender  may,  where 
appropriate,  establish  that  it  reasonably 
relied  on  another  party  to  fulfill  the 
VAR  requirements  of  this  nde.  Of 
course,  parties  have  the  legal  right  to 
establish  an  indemnification  system 
among  themselves  if  penalties  are 
imposed. 

The  National  Tank  Truck  Carrier 
Association  ("Truck  Carriers") 
submitted  a  comment  to  EPA  stating 
that  ciirriers  should  not  be  held  liable 
for  detergent  blending  violations,  since 
they  merely  loaded  the  blend 
components  according  to  the  product 
owner's  instructions.  EPA  is  aware  that, 
in  many  instances,  detergent 
manufacturers  and  other  parties 
expected  to  obtain  detergent 
registrations  do  not  actually  blend  the 
detergent  into  the  base  gasoline.  This 
blending  is  often  performed  by 
distributors,  refiners,  carriers,  and  other 
parties.  Thus,  many  detergent  blenders 
must  obtain  information  from  other 
parties  regarding  the  proper  treat  rate 
and  any  other  applicable  blending 
limitations. 

However,  EPA  believes  that  carriers 
who  blend  detergent  into  gasoline,  even 
if  they  do  so  pursuant  to  manufacturers' 
instructions,  can  cause  violations,  and 
should  therefore  be  included  in  the 
liability  scheme  under  today's  rule.  As 
discussed  above.  EPA  lacks  the  ability 
to  adequately  determine  the  cause  of  a 
particular  violation,  and  will  thus 
impose  liability  on  all  parties,  including 
carriers  who  are  detergent  blenders, 
who  could  have  caused  the  violation. 
Carriers  who  blend  detergent  into 
gasoline  can  cause  such  violations  in 
several  ways:  improper  commingling  of 
products,  misdelivery,  improper 
identification  of  products,  and  failure  to 
obtain  or  follow  instructions  provided 
by  manufacturer.'  Further,  to  ensure  that 
carriers  who  blend  detergent  into 
gasoline  obtain  proper  blending 
instructions,  detergent  blenders  must 
demonstrate  possession  of  adequate 
written  blending  instructions  as  part  of 
an  affirmative  defiense  to  liabiUty.  Such 
instructions  should  specify  the 
minimum  recommended  detergent 
concentration,  as  specified  in  the 
registration.  In  addition,  the  instructions 
must  state  whether  the  detergent  is 
registered  for  use  at  that  concentration 
only  in  leaded  gasoline. 

EVetergent  blenders  who  purchase 
detergents  from  other  parties  may  have 


sufficient  influence  over  the  sellers  to 
insist  on  the  receipt  of  this  necessary 
information  as  a  condition  of  purchase. 
However,  carriers  who  are  detergent 
blenders  may  not  have  such  purchasing 
or  contractual  power,  but  must  depend 
on  their  clients,  the  owners  of  the 
detergent,  to  provide  adequate  blending 
instructions.  Therefore,  EPA  will 
require  detergent  blenders  to 
demonstrate,  as  part  of  establishing  an 
affirmative  defense  to  liability,  that  they 
either  supplied  or  obtained,  depending 
on  thei '  position  in  the  distribution 
chain,  appropriate  written  additization 
instructions.  The  reciprocal  nature  of 
this  duty  satisfies  the  requirements  of 
National  Tank  Truck  Carriers  v.  EPA, 
907  F.2d.  177, 185  P.C.Cir.  1990).  hi 
this  case,  the  court  refused  to  allow 
EPA,  in  its  fuel  volatility  regulations,  to 
require  carriers  to  obtain  docimients 
from  shippers  as  part  of  establishing  the 
carrier's  affirmative  defense  to  liabiUty, 
unless  EPA  also  imposed  a  reciprocal 
requirement  on  shippers  to  supply  their 
carriers  with  such  documents. 

Of  course,  if  a  detergent  blender 
believes  that  a  violation  resulted  fit)m 
inaccurate  blending  instructions 
supplied  to  the  blender,  the  blender 
could  demonstrate  that  as  part  of 
establishing  an  affirmative  defense  to 
liability  for  the  violation.  As  always, 
EPA  will  review  all  the  relevant  fects 
and  circumstances  of  a  specific 
enforcement  case  to  determine  whether 
the  party  had  actual  culpability  in  that 
situation. 

The  Truck  Carriers  commented  that 
gasoline  carriers  should  not  be  held 
liable  as  blenders,  even  if  they  add 
detergent  to  gasoline,  since  carriers 
typically  follow  instructions  provided 
by  the  owner  when  blending  detergent 
into  gasoline.  The  Agency  agrees  that 
when  gasoline  carriers  blend  detergent 
into  gasoline,  they  typically  do  so 
pursuant  to  the  product  owners' 
instructions.  However,  EPA  does  not 
agree  that  this  reliance  on  the 
instructions  of  others  means  that 
gasoline  carriers  cannot  be  considered 
detergent  blenders.  Such  carriers,  like 
any  other  party,  will  be  considered  a 
detergent  blender  under  today's  rule  if 
they  own,  lease,  operate,  control  or 
supervise  the  blending  operation  of  a 
detergent  blending  facility,  including  a 
truck  (see  40  CFR  80.139(j)). 

EPA  expects  that  gasoline  carriers  mil 
be  considered  detergent  blenders  under 
today's  rule  in  truck  hand-blending 
situations,  as  will  the  shippers  who 
control  the  product  and  provide  the 
blending  instructions  to  the  carriers. 
Gasoline  carriers  may  also  be 
considered  detergent  blenders  in 
automated  blending  situations. 
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depending  on  the  degree  of  control  they 
exercise  over  the  automated  detergent 
blending  process.  The  situation  is 
analogous  to  the  ethanol  blending 
process  under  the  volatility  regulations. 
In  many  instances  in  the  volatility 
program,  gasoline  carriers  have  been 
considered  ethanol  blenders,  especially 
in  hand  blending  situations. 

c.  Liability  for  Inadvertent  Violations. 
Western  Independent  Refiners 
commented  that  only  the  knowing  sale 
or  transfer  of  noncompUant  product 
should  be  the  basis  of  liability  under 
this  rule.  EPA  disagrees.  Knowledge  of 
non-compliance  has  never  been  the 
prerequisite  for  liabiUty  in  any  of  the 
EPA  fuels  programs.  Since  many 
detergent  program  violations  could,  and 
probably  will,  be  caused  by  negligence 
or  error,  it  would  be  counter-productive 
for  the  Agency  to  tolerate  mis- 
additization  merely  because  it  is 
inadvertent.  For  the  Agency  to  do 
otherwise  would  discourage  parties 
from  instituting  the  quahty  control 
procedures  necessary  to  ensure 
compliance. 

Furthermore,  if  parties  unknoivingly 
sell  or  transfer  non-conforming  product 
that  is  later  found  to  be  in  violation, 
they  will  not  be  treated  unfairly  under 
the  detergent  rule.  First,  as  mentioned 
above,  if  the  violation  is  a  VAR  violation 
that  is  discovered  through  an  audit  of 
VAR  calculations,  only  detergent 
blenders  are  presumed  liable  in  this 
interim  period.  Even  if  the  violation  is 
a  detergent  program  violation  not 
discovered  through  the  VAR 
calculations,  parties  will  always  have 
the  right  to  establish  that  they  did  not 
cause  the  violation,  as  part  of  an 
affirmative  defense  to  liability. 

The  Western  Refiners  further 
commented  that  liability  should  not 
attach  if  parties  contracted  to  avoid 
liability.  EPA's  response  is  that  the 
Agency  is  not  bound,  and  should  not  be 
bound,  by  contracts  between  private 
parties  that  seek  to  avoid  the  imposition 
of  liability  imposed  by  regulations. 
However,  parties  may  legally  decide 
between  themselves  about  private 
indemnification  if  liability  is  imposed. 
Parties  may  also  contract  between 
themselves  as  to  the  fulfillment  of 
regulatory  responsibilities.  If  these 
responsibilities  are  not  actually 
fulfilled,  however,  each  party  subject  to 
them  faces  liability  if  a  violation  is 
found. 

The  Western  Refiners  also  argued  that 
a  party  should  not  be  subject  to  liability 
for  violations  in  situations  where  the 
party  relied  on  misrepresentations  of 
another.  EPA  again  disagrees.  If  a  party 
believes  a  detergent  program  violation 
was  caused  because  the  party  relied  on 


improper  blending  instructions  or  other 
misrepresentations  of  another,  the 
potential  respondent  can  assert  this  fact 
as  evidence  of  lack  of  causation  of  the 
violation,  as  part  of  its  affirmative 
defense.  EPA  will  review  all  such 
relevant  information  in  determining  if 
the  respondent  has  established  its 
affirmative  defense. 

d.  Detergent  Manufacturer  LiabiUty: 
Legal  Authority.  EPA  proposed  to 
include  manufacturers  of  detergent 
additives  within  the  presumptive 
liability  scheme  of  this  rule.  In  the 
NPRM.  EPA  claimed  authority  to 
regulate  detergent  manufacturers  under 
CAA  sections  211(1)  and  211(c)(1),  as 
well  as  under  section  301(a).  CMA 
strongly  objected  to  EPA's  proposed 
imposition  of  liability  on  detergent 
manufacturers,  and  claimed  that  EPA 
did  not  have  the  authority  to  regiilate 
detergent  manufacturers  under  the  Act. 

EPA  disagrees.  First,  section  211(1) 
directs  EPA  to  promulgate  regulations 
"establishing  specifications"  for 
detergent  additives.  In  today's  rule,  the 
Agency  is  exercising  its  authority  to  set 
specifications  by  insisting  that 
detergents  be  properly  registered  under 
Part  79,  and  that  registrants  provide 
upon  EPA  request  information  required 
to  substantiate  the  registration 
information  (such  as  test  procedures  for 
identifying  the  claimed  components  of 
the  registered  product). 

To  establish  effective  detergent 
specifications,  it  is  reasonable  to 
include  the  manufacturer  of  the  product 
that  must  meet  the  required 
specifications  within  the  scope  of  the 
regulatory  scheme.  The  manufacturer  is 
in  the  best  position  to  determine 
whether  the  product  meets  the 
regulatory  specifications.  Therefore, 
EPA  believes  that  Congress  did  not 
intend  to  prohibit  EPA  from  regulating 
the  very  party  who  has  primary  control 
over  determining  whether  the  regulatory 
specifications  are  met.  This  is  especially 
true  since  detergent  manufacturers 
typically  claim  that  the  chemical 
identity  of  a  detergent  package  is 
confidential  business  information.  The 
detergent  manufacturer,  therefore,  may 
be  the  only  non-governmental  party 
with  the  ability  to  determine  whether  its 
product  conforms  to  the  applicable 
specifications. 

Section  301(a)  of  the  Act  provides 
EPA  with  additional  authority  to 
regulate  detergent  manufacturers,  by 
providing  EPA  with  the  general 
authority  to  promulgate  such 
regulations  "as  are  necessary  to  carry 
out"  the  Agency's  functions  under  the 
Act.  EPA  believes  that  it  is  necessary  to 
regulate  detergent  manufacturers  in 
order  to  effectively  implement  the 


requirements  of  section  211(1).  As 
explained  above,  detergent 
manufacturers  are  in  the  best  position  to 
ensure  that  their  product  meets  the 
specifications  that  EPA  is  required  to 
promulgate  under  section  211(1). 
Therefore,  it  is  necessary  for  EPA  to 
impose  certain  obligations  on  detergent 
manufacturers  in  this  rule.  Althou^ 
manufacturers  do  have  a  business 
incentive  to  respond  to  their  customers' 
desire  to  use  detergent  that  complies 
with  EPA  requirements.  EPA  does  not 
believe  such  a  market  incentive  is 
sufficient  to  ensure  that  the  product 
meets  the  applicable  requirements.  Of 
course,  liability  will  attach  only  where 
problems  arise. 

Further,  to  effiectively  regulate 
detergents,  it  is  necessary  to  regulate  all 
parties  in  the  chain  of  distribution  of 
detergents  and  detergent-additized 
gasoline  who  could  cause  violations  of 
this  rule,  especially  since,  in  some 
cases,  EPA  may  not  be  in  a  good 
position  to  determine  the  cause  of  a 
particular  violation.  EPA  believes  that  it 
is  possible  for  detergent  manufacturers 
to  cause  violations  of  today's  rule.  For 
example,  if  detergents  are  manufactured 
incorrectly,  they  may  not  provide  the 
expected  degree  of  deposit  control.  In 
addition,  detergent  manufactiirers  may 
improperly  label  the  product,  or  may 
fail  to  provide  adequate  instructions. 
Finally,  downstream  parties  rely  on  the 
manufacturer  to  properly  produce  and 
identiKr  a  detergent  additive. 

In  addition,  bPA  believes  it  has 
authority  to  regulate  detergent 
manufacturers  under  section  211(c)(1)  of 
the  Act.  This  provision  states  that  EPA 
may.  under  certain  circumstances, 
control  or  prohibit  the  manufacture, 
introduction  into  commerce,  offering  for 
sale,  or  sale  of  a  fuel  additive.  CMA 
concedes  in  its  comments  that  section 
211(c)(1)  provides  EPA  with  the 
authority  to  regulate  gasoline  for  the 
purpose  of  reducing  harmful  emissions 
from  gasoline,  and  to  require  that 
gasoline  contain  detergent  additives  that 
would  help  control  such  emissions. 
However,  CMA  states  that  section 
211(c)(1)  does  not  provide  EPA  with 
authority  to  regulate  manufacturers  of 
detergents,  since  this  regulation  is  not 
directed  at  controlling  harmful 
emissions  from  detergents. 

EPA  disagrees  that  its  authority  under 
section  211(c]  is  limited  to  regulating 
only  marketers  and  producers  of 
gasoline.  Section  211(c)(1)  grants  to  EPA 
the  authority  to  "control  or  prohibit  the 
manufacture,  introduction  into 
commerce,  offering  for  sale,  or  sale  of 
any  fuel  or  fuel  additive  *  *  *  if  in  the 
judgment  of  the  Administrator  any 
emission  product  of  such  fuel  or  htel 


additive  causes  or  contributes  to  ait' 
pollution  which  may  reasonably  be 
anticipated  to  endanger  the  public 
health  or  welfare."  libe  requirement  that 
gasoline  »)ntain  detergent  additives  is 
intendeoQlg  reduce  hannful  emissions 
from  gasomie.  and  is  therefore  a 
"control"  on  the  maniifacture  and  sale 
of  gasoline  within  the  meaning  of  the 
term  as  used  in  section  211(c)(1). 

In  Amoco  I.  supra,  the  D.C.  Cfrcuit 
upheld  EPA's  promulgation  of  an 
affirmative  unleaded  gasoline  marketing 
requirement  as  a  proper  exercise  of 
section  211(c)(1)  authority.  Under  EPA's 
imleaded  gasoline  regxilations,  retailers 
were  required  to  sell  at  least  one  grade 
of  unleaded  gasoline  at  their  retail 
outlets.  The  court  stated  that  this 
requirement  was  a  "control"  on  the  sale 
of  leaded  gasoline  (which  impairs  the 
emission  control  system),  since  it 
effectively  prevented  retailers  irom 
selling  leaded  gasoline  unless  they  also 
offered  for  sale  at  least  one  grade  of 
imleaded  gasoline.  In  addition.  EPA  had 
the  authority  to  impose  such  a 
requirement  to  assxue  the  availability  of 
imleaded  gasoline. 

Similarly,  under  today's  rule.  EPA  is 
promulgating  a  control  on  the 
manufacture  and  sale  oi  gasoline  by 
requiring  all  gasoline  to  contain 
detergent  additives  at  a  concentration 
designed  to  control  the  formation  of 
deposits  which  could  cause  increased 
emissions.  In  addition,  this  regulation  is 
designed  to  ensure  that  properly 
additized  gasoline,  which  will  result  in 
reduced  emissions  of  hannful  pollutants 
compared  to  unadditized  or  improperly 
additized  gasoline,  will  be  available  for 
consumer  use.  For  the  same  reasons. 
EPA  believes  it  also  has  authority  to 
regulate  distributors  of  detergent,  under 
sections  211(1),  211(c),  and  301(a). 

Finally,  sections  114  provides  EPA 
with  authority  to  require  detergent 
manufacturers  to  register  detergent 
additives,  and  to  submit  certain 
information  upon  EPA  request.  Section 
114  grants  EPA  broad  authority  to 
require  the  submittal  of  any  information 
bom  any  j^rson  subject  to  the 
requirements  of  the  Act  for  the  purpose 
of  enforcing  those  requirements.  This 
provision  further  supports  EPA's 
authority  to  require  detergent 
manufacturers  to  submit  supporting 
data  in  order  to  receive  detergent 
registration,  and  to  submit  test  data  as 
part  of  establishing  an  affirmative 
defense  to  fiability.  To  ensure  that 
gasoline  is  properly  additized  with 
detergent,  it  is  necessary  for  EPA  to 
have  information  supporting  the 
manufacturer's  recommended  detergent 
concentration. 


API  submitted  a  comment  about  the 
information  which  upstream  parties 
should  be  required  to  provide  to 
establish  their  affirmative  defenses  for 
downstream  misadditization  violations. 
API  argued  that  upstream  parties  should 
only  be  required  to  estabUsh  that  they 
transferred  the  product  with  a  product 
transfer  document  accurately 
identifying  it  as  base  gasoline  that 
should  not  be  sold  to  the  ultimate 
consumer. 

EPA  agrees  that  compliance  with 
product  transfer  document  requirements 
is  an  important  element  of  an 
affirmative  defense  to  liability  for 
downstream  violations.  However,  EPA 
does  not  agree  that  such  compliance 
should  by  itself  be  sufficient  to  establish 
an  affirmative  defense.  As  discussed 
above,  upstream  parties  may  cause 
downstream  violations  in  a  variety  of 
ways,  and  all  such  causes  cannot  be 
detected  through  the  product  transfer 
document.  Therefore,  EPA  is  including 
as  a  required  element  of  an  affirmative 
defense  for  most  downstream  parties  a 
demonstration  that  the  party  did  not 
cause  the  violation. 

In  the  case  of  detergent 
manufacturers,  an  affirmative  defense 
will  be  established  if  the  manufacturer 
demonstrates  the  following:  (1)  Product 
transfer  document  req'jirements  were 
met;  (2)  testing  of  the  detergent  when  it 
left  the  manufacturers  control  showed 
compliance  with  appUcable 
requirements;  and  (3)  the  manufacturer 
provided  proper  blending  instructions 
to  its  customer.  EPA  does  not  believe 
that  a  manufacturer  who  demonstrates 
these  elements  could  have  caused  a 
downstream  violation. 

e.  Sa7e  of  Unregistered  Detergent. 
CMA  expressed  concern  that  the 
proposed  prohibition  against  selling  or 
offering  to  sell  or  supply  detergent  diat 
does  not  conform  to  Part  79  registration 
specifications  would  prevent  detergent 
manufactiu^rs  from  selling  to 
prospective  customers  detergents  that 
have  not  yet  been  developed  and 
registered.  EPA  does  not  intend  to 
prohibit  detergent  manufacturers  fiom 
having  sales  discussions  with 
prospective  customers  about  possible 
future  sales  of  detergents  yet  to  be 
developed.  Such  sales  discussions  are 
too  far  in  time  from  the  offering  for  sale 
of  actual  detergent  for  actual  use,  to  be 
considered  covered  by  the  prohibition 
in  today's  rule  against  offering  for  sale 
a  non-conforming  product.  Once  the 
product  is  in  the  actual  development 
stage,  it  may  qualify  for  an  exemption 
from  the  requirements  of  this  rule  under 
the  research  and  development 
exemption  discussed  above. 


f.  Legal  Authority  to  Regulate  Carriers. 
The  National  Tank  Truck  Carriers 
("Truck  Carriers")  commented  that  EPA 
lacked  the  statutory  authority  to  regulate 
detergent  carriers  under  CAA  sections 
211(1)  and  301(a).  EPA  disagrees  with 
these  comments.  EPA  believes  that  it 
has  sufficient  authority  under  the  Clean 
Air  Act  to  regulate  carriers  of  detergent 
additives. 

First,  section  211(1)  requires  EPA  to 
promulgate  regulations  "estabUshing 
specifications"  for  detergents.  In 
addition,  as  stated  above,  section  301(a) 
grants  EPA  the  authority  to  promu^te 
regulations  that  are  necessary  to  carry 
out  its  functions  under  the  Act.  As 
stated  above,  EPA  often  lacks  the  abiUty 
to  accurately  determine  the  actual  cause 
of  a  detergent  program  violation. 
Therefore,  to  ensure  that  gasoline  sold 
to  the  ultimate  consumer  is  properly 
additized,  EPA  is  establishing  a  scheme 
of  Uability  under  which  all  parties  in 
the  distribution  chain  who  could  cause 
a  violation  are  presumed  fiable  for  that 
violation.  E)etergent  carriers  are  an 
essential  component  of  the  chain  of 
distribution  of  detergent  additives,  and 
exercise  sufficient  control  over  a  portion 
of  that  distribution  chain  such  that  it  is 
necessary  for  EPA  to  regulate  detergent 
carriers  in  order  to  ensure  that  detergent 
additives  comply  vdth  the  regulations 
promulgated  today. 

Detergent  carriers  have  the  ability  to 
cause  violations  of  this  rule.  For 
example,  carriers  may  improperly 
commingle  detergents,  or  may  fail  to 
provide  accurate  identification  of  the 
detergent  to  the  receiving  party.  EPA  is 
therefore  concerned  that,  without 
regulation  of  detergent  carriers,  neither 
the  requirements  of  this  rule  nor  the 
mandate  of  Congress  in  Section  211(1) 
will  be  effectively  implemented, 
because  of  the  potential  for  carriers  to 
cause  violations,  the  need  to  impose  a 
duty  on  carriers  to  exercise  care  in 
transporting  or  storing  detergent  and 
gasoline,  and  the  need  for  EPA  to 
determine  the  cause  of  violations  of 
today's  rule. 

The  Truck  Carriers  also  commented 
that  EPA  does  not  have  the  authority  to 
regulate  common  carriers  under  section 
211(c),  since  they  do  not  manufacture, 
introduce  into  commerce,  offer  for  sale, 
or  sell  fuels  or  fuel  additives.  EPA 
disagrees  with  this  argument,  and 
believes  that  carriere  clearly  participate 
in  the  introduction  of  fuels  and/or  fiiel 
additives  into  commerce.  The  term 
"introduce  into  commerce"  is  not 
defined  by  Congress  in  the  Act.  The 
common  definition  of  the  term  is 
sufficiently  broad  to  include  carriers  of 
gasoline.  The  Webster's  New  Universal 
Unabridged  Dictionar\',  1983  edition. 
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defines  "to  intnxluoe"  as  "to  take  or 
bring  into  a  given  place  or  position." 
EPA  believe*  that  it  is  reasonable  to 
include  common  carriers'  transporting 
activities  within  this  definition. 

Furthermore,  EPA's  ability  to  regulate 
carriers  pursuant  to  the  authority  of 
section  211(c)  has  lona  been  recognized 
by  the  Agency  and  industry  in  ether 
fuels  enforcement  programs,  such  as  the 
lead  contaminatioQ  and  volatihty 
programs.  Under  these  programs.  EPA 
regulates  all  parties  in  the  gasoline 
distribution  system,  including  carriers, 
pursuant  to  section  211(c).  The 
Agency's  authority,  pursuant  to  section 
211(c),  to  regulate  gasoline  carriers 
under  today's  program  is  consistent 
with  its  long-held  authority  under  thesa 
prior  programs.  In  National  Tatdc  Truck 
Canien  v.  EPA.  907  F.2d.  177  (D.Car. 
1990),  the  court  found  that  EPA's 
rationale  for  imposing  Uability  on 
carriers  in  the  volatility  program  was 
sufficiently  reasonable  to  uphold  such 
regulation  of  carriers.  The  Agency's 
rationale  in  the  volatility  program  was 
similar  to  the  rationale  for  imposing 
liability  on  carriers  in  this  rule.  i.e..  that 
it  is  necessary  to  impose  some  degree  of 
responsibility  for  compliance  on  all 
parties  in  the  chain  of  distribution  of  the 
regulated  product. 

BPA  also  disagrees  with  the  Truck 
Carriers'  argument  that  section  301(a)  of 
the  Act  does  not  give  the  Agency 
authority  to  regulate  carriers.  As 
previously  mentioned  in  the  discussion 
of  detergent  manufacturer  liability, 
section  301(a)  gives  EPA  the  general 
authority  to  prescribe  regulations 
necessary  to  carry  out  its  statutory 
functions.  It  is  reasonable  to  interpret 
this  general  authority  to  include  the 
authority  to  create  a  detergent  program 
liability  scheme  covering  all  parties, 
including  carriers.  %vithin  the  gasoline 
and  detergent  distribution  systems.  The 
creation  of  this  comprehensive  scheme 
is  oacessary  to  ensure  effective 
enforcement  of  the  detergent  program, 
which  is  a  statutorily  mandated 
function  of  the  Agency. 

g.  Interaction  with  Department  of 
Transportation  Safety  Regulations.  The 
Truck  Carriers  commented  that  the 
Department  of  Transportation  is  the   - 
only  federal  agency  that  has  authority  to 
regulate  the  transportation  of  gasoline, 
and  therefore  gasoUne  carriers,  since  the 
Hazardous  Metals  Transportation  Safety 
Act  (HMTSA)  designates  the  Secretary 
of  Transportation  as  the  sole  source  of 
all  regulations  affecting  commerce  in 
hazardous  materials. 

EPA  does  not  agree  with  this 
argument.  It  is  true  that  gasoline  is  a 
lu^ardous  substance,  and  is  therefore 
subject  to  tho  safety  rogulations  and 


other  raquirements  of  the  HMTSA. 
However,  the  fact  that  tlie  Department  of 
Transportation  has  the  authority  to 
promulgate  safioty  regulations  governing 
the  transportation  of  gasoline  does  not 
deprive  EPA  of  the  authority  to  regulate 
the  sale  and  transfer  of  gasoline  to 
implement  the  goals  of  the  Clean  Air 
Act.  The  regulation  promulgated  today 
is  not  intended  to  regiilate  any  aspect  of 
transportation  safety,  and  therefore  does 
not  implicate  the  HMTSA. 

h.  Definition  of  "Marketer"  under 
Section  21 1(1).  The  Truck  Carriers  also 
stated  that  common  carriers  were  not 
subject  to  the  prohibitions  of  section 
211(1)  because  they  were  not 
"marketers"  of  gasoline.  EPA  disagrees 
with  this  argument,  and  believes  that  it 
is  reasonable  to  include  carriers  in  the 
term  "marketers"  as  used  in  section 

211(1). 

The  Act  does  not  define  "marketers" 
for  puiposes  of  section  211(1).  The  term 
generally  appears  to  indicate  a  broad 
category  of  persons  involved  in  the 
distribution  system  of  a  product  (see 
sections  211(h)(4),  211(k)(5).  and 
211(m)(2)).  As  used  in  these  provisions, 
the  scope  of  the  term  "marketers"  may 
be  broader  or  narrower,  depending  on 
the  detail  with  which  Congress 
specified  the  parties  covered  by  each 
provision.  For  example,  the  long  list  of 
parties  referenced  in  section  211(h)(4) 
makes  it  clear  that  "marketer"  as  used 
in  that  provision  means  an  imdefined 
category  of  persons  other  than 
distributors,  blenders,  resellers,  carriers, 
retailers,  or  wdiolesale  purchaser- 
constmiers.  However,  in  sections  211(1) 
and  211(mK2),  the  term  includes  an 
imdefined  category  of  parties  other  than 
refiners. 

The  generally  accepted  meaning  of 
the  term  marketer  is  "one  that  deals  in 
the  market"  (Webster's  Ninth  New 
Collegiate  Dictionary  1990.)  A  carrier 
would  reasonably  fall  within  this 
definition.  Given  the  lack  of  a  clear 
definition  in  the  Act  for  this  vague  term, 
the  indications  that  Congress  intended 
the  term  as  used  in  section  211(1)  to 
have  a  bnsad  meaning,  and  the  reasons 
provided  above  supporting  EPA's 
inclusion  of  carriers  as  regulated  parties 
in  today's  rule.  EPA  has  reasonably 
determined  that  carriers  are  included  in 
the  term  "marketer"  for  purposes  of 
section  211(1). 

L  Special  Situation  of  Carriers.  The 
Truck  Carriers  oommented  that,  even  if 
EPA  has  the  authority  to  regulate 
gasoline  carriers,  imder  the  Act.  the 
Agency  should  not  exercise  that 
authority  because  of  the  special  natuje 
of  carrier  services.  The  Truck  Carriers 
claimed  that  gasoline  carriers  merely 
follow  the  owner'6  instructions  when 


they  transport  products,  and  should 
therefore  not  be  held  liable  for  such 
products  that  an  in  violation  of  this 
rule. 

EPA  disagrees  with  this  argument. 
EPA  has  established  similar  liability 
schemes  in  the  other  fuel  programs  that 
the  Agency  administers,  i.e.  lead 
volatility  program,  lead  contamination 
program,  and  reformiilated/ 
conventional  gasoline  program.  The 
rationale  kx  the  imposition  of  liability 
on  carriers  of  gasoline  is  the  same  for  all 
these  programs,  including  the  rule 
promulgated  today.  Although  carriers 
do  not  take  title  to  the  product  they 
transport,  they  can  and  do  exercise 
sufiicient  control  of  gasoline  at  some 
point  in  the  distribution  chain,  and  can 
therefore  cause  violations. 

It  is  EPA's  e)q)erience  in  the  lead 
contamination  and  volatility  programs 
that  carriers  have  the  ability  to 
improperly  commingle,  label,  or  deliver 
products.  These  actions  could  result  in 
violations  of  the  requirements  of  this 
rule.  Therefore,  EPA  believes  that  it  is 
appropriate  to  include  gasoline  carriers 
within  the  liability  scheme  promulgated 

today. 

j.  Liability  of  Common  Carriers.  The 
Truck  Carriers  expressed  concern  that 
the  proposed  liability  scheme  placed 
common  carriers  at  a  competitive 
disadvantage  compared  to  private 
carriers,  because  the  private  carrier 
would  not  bear  the  same  risk  of 
penalties  and  costs  of  defenses  against 
presumptive  liability  for  violations 
found  in  a  truck.  The  Truck  Carriers 
stated  that  EPA  has  no  rational  basis  for 
treating  common  carriers  in  a  different 
manner  than  private  carriers. 

EPA  recognizes  the  Truck  Carriers' 
concern,  but  does  not  agree  that  the 
liability  scheme  in  today's  rule  treats 
common  carriers  differently  from 
private  carriers.  If  a  refiner  chooses  to 
transport  its  own  product,  rather  than 
hiring  a  common  carrier,  the  refiner  will 
be  subject  to  liability  for  violations 
found  in  its  transport  Vehicle.  In 
addition,  if  the  transport  vehicle  is  a 
branded  facility,  the  refiner  will  be 
subject  to  vicarious  liability  fy 
violations  found  at  that  facility. 

Further,  carriers  will  not  be  presumed 
liable  under  today's  rule  for  violations 
found  downstream  from  their  facilities. 
Carriers  will  only  be  held  liable  for  such 
violations  if  EPA  can  demonstrate  that 
they  caused  the  violation.  Regarding 
violations  at  their  own  facilities,  carriers 
will  be  held  liable  in  the  same  manner 
that  any  party  is  held  liable  for  a 
violation  found  at  its  own  facility,  and 
can  establish  a  defense  to  such  liability 
by  showing  that  they  did  not  cause  the 
violation,  and  that  it  complied  with 


product  transfer  dociunent 
requirements.  Therefore,  EPA  believes 
that  the  liability  scheme  promulgated 
today  treats  common  carriers  equitably. 

k.  Liability  Related  to  Insufficient 
Supporting  Data  or  Test  Procedures. 
Today's  rule  reqiiires  that  a  detergent 
maniifacturer  who  registers  a  detergent 
under  part  79  must  make  available  to 
EPA,  upon  EPA's  request,  supporting 
data  which  adequately  establishes  the 
effectiveness  of  the  detergent  at  the 
minimum  recommended  concentration 
specified  under  the  part  79  registration. 
A  workable  test  procedure,  including 
test  results  where  necessary,  to  identify 
the  detergent  in  its  piue  state  is  also 
required  upon  request. 

If  the  Agency  requests  such 
supporting  data  and/or  identification 
test  procedure  and  results,  and  the 
information  is  not  available  or  is 
determined  by  the  Agency  to  be 
inadequate,  the  detergent  will  no  longer 
•  meet  the  requirements  of  this  rule,  and 
can  no  longer  be  used  in  gasoline  to  be 
sold  to  the  ultimate  consvuner.  Detergent 
blenders  (fuel  manufacturers)  who 
continue  to  use  an  unacceptable 
detergent  after  EPA  or  the  detergent 
registrant  has  notified  them  that  the 
detergent  has  been  disqualified  for  use 
in  compliance  with  this  rule  will  be 
liable  for  violations  resulting  fiom  the 
improper  additization.  The  detergent 
blenders  will  be  given  a  45-day  grace 
period  from  the  date  of  notification  to 
switch  to  an  ehgible  detergent  product. 

However,  if  the  Agency  determines 
that  the  detergent  manufacturer  was 
guilty  of  fraud  or  other  serious 
transgression  in  registering  the 
detergent,  then  the  detergent  registration 
will  be  considered  void  ab  initio  as  a 
means  of  complying  with  the  detergent 
program  requirements  of  this  rule, 
starting  fiom  the  time  of  the  detergent's 
use  under  the  interim  detergent 
program.  The  detergent  manufacturer 
would  thus  be  liable  for  the  improper 
use  of  the  detergent  from  the  date  it  was 
first  used  under  this  program.  Fuel 
marketers  who  used  the  detergent  will 
also  be  liable  for  such  prior  use  if  they 
cannot  establish  that  they  did  not  cause 
the  violation  by  having  culpability  in 
the  improper  use,  such  as  by  failing  to 
ask  to  review  the  detergent 
manufacturer's  supporting  data,  or  by 
other  culpable  behavior. 

1.  Vicarious  Liability.  Today's  rule 
provides  for  imposition  of  vicarious 
liability  on  branded  refiners  when 
violations  are  discovered  at  facilities 
0()erating  imder  the  refiner's  name  or 
that  of  a  marketing  subsidiary.  The 
vicarious  liability  concept  has  been 
used  in  many  other  EPA  fuels  programs, 
such  as  the  volatility,  lead 


contamination,  and  reformulated/ 
conventional  gasoline  programs.  The 
reason  for  imposing  vicarious  liability 
in  today's  rule  is  the  same  as  it  is  under 
the  other  programs. 

Vicarious  hability  in  the  EPA  fuels 
programs  is  predicated  upon  the  control 
the  branded  refiner  has  over  its  branded 
outlets  and  other  facilities  operating 
under  the  brand  name  or  the  name  of  a 
marketing  subsidiary.  Branded  refiners 
have  great  contractual  and  practical 
ability  to  control  such  facihties.  This 
control  includes  the  ability  to  dictate 
and  determine  the  attributes  and  quality 
of  product  being  stored,  transferrwi  or 
sold  in  these  facilities. 

This  control  is  especially  apparent  in 
the  case  of  detergent  additization,  where 
branded  refiners  typically  advertise 
their  gasoline  based  on  the  alleged 
efficiency  or  supremacy  of  their  additive 
packages.  The  additive  pacliage  may 
actually  be  the  only  major 
distinguishing  factor  between  different 
branded  gasolines,  which  may  be 
substantially  fungible  in  other  respects. 
Branded  refiners,  accordingly,  goto 
great  lengths  to  ensure  that  their 
additive  packages  are  properly  blended 
into  their  gasoline,  even  to  the  point  of 
maintaining  their  own  additive  systems 
in  facilities  operated  by  other  parties, 
such  as  by  exchange  agreement  refiners. 

EPA,  therefore,  does  not  agree  with 
the  comments  of  API  and  Amoco  Oil 
Coinpany  that  vicarious  habiUty  on 
branded  refiners  should  not  be  imposed. 
As  previously  mentioned,  branded 
refiner  control  over  branded  facilities  is 
just  as  significant,  or  even  more 
significant,  in  regard  to  detergent 
quality  than  it  is  in  the  other  EPA 
programs  where  vicarious  liability  has 
been  successfully  imposed.  In  addition, 
the  detergent  program's  presumptive 
and  vicarious  hability  scheme  is 
consistent  with  prior  judicial  decisions. 
See  Amoco  Oil  Co.  v.  Environmental 
Protection  Agency,  501  F.2d  722  (D.C. 
Cir.  1974)  ("Amoco  I");  Amoco  Oil  Co. 
V.  Environmental  Protection  Agency. 
501  F.2d  270  (D.Q  Qr.  1976)  ("Amoco 
II")  and  National  Tank  Truck  Carriers, 
Inc.  V.  U.S.  E.Pj\..  907  F.2d  177  (D.C 
Qr.  1990). 

There  are  several  significant  aspects 
of  branded  refiner  vicarious  liability 
under  today's  rule.  First,  vicarious 
Uabihty  will  not  attach  to  a  branded 
refiner  for  VAR  or  other  violations 
found  at  a  terminal  operating  under  that 
refiner's  name,  where  the  violation 
involves  an  exchange  agreement 
refiner's  designated  product.  In  these 
circmnstances,  although  the  terminal 
refiner's  brand  name  is  on  the  overall 
facility,  it  is  not  on  the  other  refiner's 
product  in  violation,  and  the  branded 


terminal  refiner  does  not  have  sufficient 
control  of  such  product  to  impose 
vicarious  liability  here.  However,  the 
terminal  branded  refiner  may,  in 
appropriate  circumstances,  be 
considered  an  actual  detergent  blender 
if  the  facts  warrant  such  a  conclusion 
and  the  terminal  refiner  fits  within  the 
detergent  blender  definition.  Also,  the 
exchange  agreement  branded  refiner  has 
potential  vicarious  liability  for  VAR 
violations  that  occur  which  involve  its 
branded  product  in  additization 
equipment  that  is  used  solely  for  that 
branded  product. 

Another  important  clarification  of 
branded  refiner  vicarious  liability 
involves  the  imposition  of  such  liabiUty 
for  detergent  program  violations  after 
the  additization  process.  As  previously 
mentioned,  only  detergent  binders 
have  presumptive  habifity  for  VAR 
violations.  However,  downstream 
parties  are  presumptively  Uable  for 
gasoline  nonconformity  violations,  such 
as  those  involving  the  sale  of 
inadequately  additized  product  or 
imleaoed  product  improperly  additized 
only  with  a  carbiu«tor  detergent. 
It  such  violations  are  found  at 
branded  downstream  facihties.  then  the 
branded  refiner  would  be  subject  to 
vicarious  HabiUty  for  those  violations. 
As  is  always  the  case  under  the 
provisions  of  this  rule  and  EPA's  other 
fuels  programs,  the  branded  refiner 
would  have  the  right  to  assert  its 
affirmative  defense  to  the  imposition  of 
such  liability.  Similarly,  the  retailer 
would  also  have  the  right  to  assert  its 
affirmative  defense,  including  lack  of 
causation,  to  the  imposition  of  liability 
for  the  violation.  Both  the  branded 
refiner  and  the  retailer  would, 
additionally,  have  the  right  to  raise  the 
argimient,  when  appropriate  in  under- 
additized  gasoline  situations,  that  VAR 
procedures  for  the  gasoline  were 
followed  and  that  no  averaging  violation 
of  the  VAR  standard  actually  occurred. 

Another  important  point  about 
branded  refiner  vicarious  Uability 
involves  downstream  product  transfer 
document  violations.  Such  violations 
will  not  be  tbe  basis  for  any  vicarious 
or  presumptive  UabiUty,  since  proper 
care  of  these  dociunents  is  a  matter 
under  the  sole  control  of  the  violating 
party  itself.  This  approach  is  consistent 
with  the  approach  to  these  violations 
found  in  the  reformulated/conventional 
gasoline  program,  where  no 
presimiptive  or  vicarious  UabiUty 
attaches  to  these  violations. 

API  and  Amoco  Oil  Company  raised 
an  additional  concern  about  vicarious 
liability  under  the  proposed  rule.  These 
commenters  urged  that  the  vicarious 
liability  affirmative  defense 
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requiremants  should  not  include  the 
need  to  establish  that  the  violations 
%vere  caused,  or  must  have  been  caused, 
by  other  parties.  This  requirement, 
according  to  these  commenters.  creates 
an  unlsir  burden  to  rsflners. 

EPA  disagrees.  The  Amoco  H  case, 
supra,  upheld  EPA's  right  to  require 
branded  refinen  to  establish,  as  part  of 
an  affirmative  defense  to  vicarious 
liability,  that  a  lead  contamination 
violation  was  not  caused  by  the  refiner, 
and  was  instead  either  caused  by  an 
unforeseeable  act  of  vandalism  of 
another,  or  by  an  unpreventable  breach 
of  contract  by  another.  The  language  to 
which  these  commenters  object  is  the 
same  vicarious  liability  afHrmative 
defense  language  which  was  crafted  by 
the  Court  and  which  commenter  Amoco 
and  other  branded  refiners  consented  to, 
in  the  Amoco  U  decision.  See  Amoco  II. 
supra,  note  8.  p.273. 

As  previously  mentioned.  EPA  does 
not  believe  that  a  branded  refiner  has 
any  less  control  over  its  branded 
facilities  in  the  context  of  the  detergent 
rule  than  in  the  context  of  EPA's  other 
fuels  programs.  Today's  rule,  therefore, 
contains  this  judicially  sanctioned 
affirmative  defense  requirement 
language,  as  proposed  in  the  NPRM. 

One  clarification  of  the  proposed 
vicarious  liability  affirmative  defense 
requirements  is  contained  in  this 
detergent  rule.  The  NPRM  mentioned 
that  the  proposed  vicarious  liability 
affirmative  defense  requirements  were 
similar  to  those  found  in  the  volatiUty 
program.  The  volatility  program  liability 
provision.  40  CFR  80.28(gK4),  requires 
that  branded  refiners  establish  as  part  of 
their  affirmative  defenses,  inter  alia. 
that  the  violation  was  either  caused  by 
an  act  in  violation  of  law,  vandalism  or 
sabotage,  or  by  an  unavoidable  breach  of 
contract.  Intentional  commingling  is  not 
considered  to  be  an  act  in  violation  of 
law,  or  of  vandalism  or  sabotage,  under 
the  volatiUty  rule,  but  is  instead  covered 
by  the  provision  requiring  the  branded 
refiner  to  establish  existence  of  an 
effective  contractual  oversight  program 
to  prevent  the  violation.  To  be 
consistent  with  the  volatility  and  with 
the  reformulated/conventional  gasoline 
rules,  this  final  rule  (at  40  CFR 
156(c)(2Kii))  also  places  acts  of 
intentional  conmunghng  in  the  defense 
section  requiring  branded  refiner 
estabUshment  of  contractual  oversight 
programs. 

ni.  Affirmative  Defenses  to  Liability. 
The  Western  Independent  Refiners 
Association  ("Western  Refiners") 
commented  that  the  affirmative  defense 
provisions,  as  proposed  by  EPA.  would 
lie  simpler  to  understand  if  EPA 
iidopted  a  quaUty  assurance  program 


reqidrement  as  a  condition  of  detergent 
certification.  In  this  rule.  EPA  is  not 
promulgating  a  certification  program  for 
detergent  additives:  however.  EPA  at 
this  time  does  not  believe  that  a  quality 
assurance  requirement  should  be 
required  as  a  condition  of  receiving 
certification,  but  that  it  should  remain  a 
required  element  of  an  affirmative 
defense  to  liability  for  certain  violations 
of  this  rule.  Agency  experience  with 
similar  affirmative  defense  requirements 
in  other  fuels  programs  indicates  that 
industry  is  able  to  understand  and  work 
with  this  concept  In  fact,  the  threat  of 
potential  liability  if  adequate  quaUty 
assurance  programs  are  not  estabUshed 
has  proven  to  be  a  powerful  incentive 
ensuring  the  continued  existence  of 
such  programs.  Further,  regulated 
parties  are  free  to  choose  not  to  meet  the 
required  elements  of  an  affirmative 
defense,  and  will  not  be  subject  to 
Uability  because  of  that  choice  as  long 
as  no  violations  occur. 

(1)  Detergent  Manufacturers.  EPA 
proposed  that  conformity  of  a  detergent 
with  apphcable  requirements  be 
determined  at  the  time  the  product  was 
transported  from  the  manufacturer's 
facility.  CMA  suggested  in  its  comments 
on  the  proposed  rule  that  EPA  change 
the  point  at  which  detergent 
manufacturers  must  demonstrate 
through  test  results,  as  part  of 
establishing  an  affirmative  defense,  that 
their  product  conformed  with 
applicable  requirements.  CMA  noted 
that  the  detergent  product  leaves  the 
control  of  the  manufecturer  at  the  point 
of  loading  for  transport,  rather  than  at 
the  time  of  actual  transport.  EPA  agrees 
with  the  logic  and  fairness  of  CMA's 
argument,  and  is  therefore  requiring  in 
this  final  rule  that,  for  the  purposes  of 

a  manufacturer's  affirmative  defense  to 
liability,  conformity  will  be  determined 
at  the  time  the  detergent  was  loaded  for 
transport  or  otherwise  left  the 
manufacturer's  control. 

(2)  Detergent  and  Gasoline  Carriers. 
The  Truck  Carriers  also  expressed 
concern  that  carriers  will  find  it  difficult 
to  demonstrate,  as  part  of  an  affirmative 
defense,  that  they  did  not  cause  a 
violation,  because  carriers  do  not  have 
sufficient  powrer  in  the  gasoline 
distribution  chain  to  elicit  other  parties' 
cooperation  in  demonstrating  lack  of 
causation. 

EPA  recognizes  the  Truck  Carriers 
concern,  but  does  not  beUeve  that  it  is 
valid.  It  is  EPA's  experience  that,  in  the 
other  fuel  programs  implemented  by  the 
Agency,  all  involved  parties  typically 
cooperate  with  EPA  to  discover  who 
caused  the  violation.  Under  this  rule, 
carriers  have  the  burden  of 
demonstrating  lack  of  causation  as  an 


element  of  au  affirmative  defense  only 
if  they  are  held  liable  for  violations 
discovered  at  their  o%vn  facilities. 
Carriers  should  have  sufficient  control 
over  information  regarding  activities  at 
facilities  that  they  own  or  control.  For 
all  other  violations,  carriers  will  only  be 
held  hable  where  EPA  can  satisfactorily 
demonstrate  that  they  caused  the 
violation. 

The  Truck  Carriers  also  commented 
that  the  possession  of  proper  product 
transfer  documents  should  be  the  only 
element  required  to  estabUsh  an 
affirmative  defense  to  carrier  liability. 
EPA  disagrees,  and  does  not  believe  that 
such  an  approach  would  ensure 
successful  implementation  of  today's 
rule.  Carriers  can  cause  violations  in  a 
number  of  ways  that  would  not 
necessarily  be  reflected  on  or  related  to 
the  product  transfer  document,  such  as 
improper  commingling  or  blending. 

5.  California  Gasoline 

Several  California  fuel  madieters  have 
commented  about  the  detergent 
program's  treatment  of  gasoline  already 
subject  to  the  CARB  detergent  program. 
These  commenters  argue  that  the  CARB 
detergent  certification  program  already 
instituted  for  California  gasoline  is  as 
effective  as  the  proposed  federal 
program  wrould  be.  According  to  these 
commenters,  California  marketers 
should  be  exempted  from  the  federal 
program  enforcement  requirements 
since  the  federal  requirements  would 
merely  be  duplicative  of  the  CARB 
requirements,  unnecessarily 
burdensome,  and  not  environmentally 
beneficial. 

EPA  does  not  agree  with  this 
argument.  CARB  does  have  a  detergent 
certification  program  in  place  for 
gasoline  sold  in  California.  The  federal 
program  does  not  preempt  the  California 
program  with  respect  to  certification 
testing  for  gasoline  sold  in  California. 

CARS  b^es  enforcement  of  its 
detergent  program  on  a  review  of 
blending  records  to  determine  adequate 
additization.  In  this  respect,  the  CARB 
and  federal  programs  are  very  similar. 
However,  the  federal  program 
promulgated  today  has  some  additional 
enforcement  requirements  that  are  not 
found  in  the  CARB  program.  These 
additional  federal  requirements  include 
requiring:  detergent  accuracy  in  its 
unadditized  state:  transfer  documents  to 
accurately  identify  additive  status  of 
product;  and  quarterly  automated 
equipment  calibrations. 

The  federal  enforcement  program, 
therefore,  is  not  identical  to  CARB's, 
and  can  be  said  to  be  stricter  in  some 
important  respects.  These  differences 
may  result  in  greater  additization 


accuracy.  EPA  does  not  beKeve  it  is 
appropriate  to  have  a  more  lenient 
program  in  Cafifomia,  in  certain 
important  aspects,  than  in  the  rest  of  the 
country,  merely  because  the  gasoline 
sold  in  California  is  also  subject  to 
enforcranent  by  another  regulatory 
agency.  Consumers  of  gasoline  in 
California  should  have  the  same 
environmental  benefits  fit)m  the  federal 
rule  promulgated  today  as  consumers  in 
other  states  will  acouire. 

Fuxthermore,  fulfilling  the  federal 
enforcement  requirements  should  assist 
California  marketers  in  meeting  CARB's 
additization  mandates.  The  fiaderal 
program  requirements  are.  thus,  neither 
duplicative  nor  unduly  burdensome. 

6.  Exemptions 

Many  parties  commented  about  the 
need  to  simplify  the  research  waiver 
provisions  of  the  detergent  hile. 
Commenters  advised  that  detergent 
research  is  ongoing,  with  new  products 
being  continuously  developed.  The 
research  waiver  process  proposed  in  the 
detergent  rule  NPRM  would  disrupt 
industry's  ability  to  develop  new 
detergents  in  a  timely  manner, 
according  to  these  commenters. 

EPA  agrees  that  a  less  cumbersome 
research  control  process  than  the  one 
proposed  in  the  detergent  NPRM  would 
be  appropriate  and  would  still  be 
effective.  Therefore,  the  interim 
detergent  program  takes  a  much  more 
streamlined  approach.  Ail  detergent  and 
detergent-addltized  gasoline  being  used 
for  research,  development,  or  testing 
(including  certification  testing) 
purposes  only,  will  be  exempt  &om  the 
provisions  of  the  nde,  provided  certain 
requirements  are  met  'To  be  exempt,  the 
fuel  will  have  to  be  properly  identified 
by  documentation,  cannot  be  sold  from 
retail  outlets  or  from  non-research 
wholesale  purchaser  consumer 
facilities,  and  will  have  to  be  covered  by 
an  annual  research  notification  to  EPA. 
Racing  fuel  and  aviation  fuel  will  also 
be  exempted  bom  the  detergent  program 
requirements.  The  exemption 
requirements  are  similar  to  those 
promulgated  for  research  fuels,  except 
that  manufacturers  will  not  be  required 
to  annually  notify  EPA  of  the 
.  production  of  such  fuel  in  order  to 
obtain  an  exemption.  EPA  does  not 
believe  such  an  annual  notification 
requirement  is  necessary  or  beneficial. 
However,  only  racing  fuel  sold  from 
racing  facilities  will  be  exempt  from  the 
requirements  of  today's  rule.  Fuel  will 
not  be  exempt  if  it  is  sold  bom  retail 
outlets  or  for  use  in  motor  or  nonroad 
vehicles.  The  rationale  for  this 
requirement  is  to  ensure  that  such  fuel 
is  not  available  for  sale  to  the  general 


public,  since  the  basis  for  the  exemption 
is  that  racing  fuel  is  not  being  sold  or 
transferred  to  the  public.  Aviation  and 
racing  fuel  must  also  be  covered  by 
documentation  establishing  such  fuels 
as  the  specified  exempt  fuel. 

7.  Penalties 

In  the  NPRM.  it  was  proposed  that 
there  would  be  a  presumption  of  the 
number  of  days  of  VAR  violation,  based 
on  the  ntunb^of  days  that  the  product 
in  violation  was  in  the  gasoline 
distribution  system.  The  Western 
Independent  Refiners  Association 
objected  to  the  idea  that  there  should  be 
a  presumed  number  of  days  for 
violations  of  the  VAR  standard. 

The  Agency  agrees  that  such  a 
presumption  is  inappropriate  in  regard 
to  the  detergent  rule's  VAR  violations, 
since  violations  of  the  VAR  standard  are 
averaged  violations.  Section  211(d)(1) 
specifies  that  violations  of  section  211(1) 
standards  based  upon  multi-day 
averaging  periods  shall  constitute  a  day 
of  violation  for  every  day  of  the 
averaging  period.  Consequently,  the  nde 
promulgated  today  complies  with  this 
statutory  requirement  and  deletes  the 
number  of  days  presumption  proposed 
in  the  NPRM. 

V.  Administrative  Requirements 

A.  Administrative  Designation  and 
Regulatory  Analysis 

Under  Executive  Oder  12866  (58  FR 
51735  (October  4. 1993)),  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  and  the  requirements  of 
the  Executive  Order.  The  order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

Piusuant  to  the  terms  of  Executive 
Order  12866.  it  has  been  determined 
that  this  final  rule  is  not  a  "significant 
regulatory  action".  EPA's  regulatory 


impact  analysis  (RIA).  available  in  the 
docket  and  summarized  below, 
indicates  that  the  annual  costs  to 
producers  for  compliance  with  the 
requirements  of  the  interim  program  are 
not  exjpected  to  exceed  $100  million. 
However,  the  analysis  demonstrates  that 
the  annual  costs  to  producers  for 
compliance  vwth  the  expected  full 
certification  program  (to  be  finalized  in 
a  later  rulemaking)  would  be  expected 
to  exceed  $100  million.  Therefore,  EPX 
has  treated  this  action  as  significant, 
and  has  submitted  a  regulatory  analysis 
to  OMB  for  review. 

The  total  cost  of  the  detergent 
additive  interim  registration  program  to 
the  gasoline  industry  is  estimated  at 
about  $130  miUion  over  an  18-month 
period,  nearly  all  of  which  is  associated 
with  the  cost  of  incremental  detergents 
added  to  gasoline.  Annual  costs  from 
the  start  of  the  interim  program  (January 
1, 1995)  through  the  fourth  full  year  of 
the  expected  certification  program  (i.e., 
the  year  2000),  discounted  at  a  rate  of 
7  percent,  amount  to  a  net  present  value 
in  1995  of  about  $650  milUon.  Full 
certification  program  costs  include  costs 
associated  with  certification  testing  and 
additional  registration  and 
recordkeeping  requirements,  as  well  as 
additization  costs.  Still,  over  90  percent 
of  the  total  estimated  cost  of  the 
prop^m  is  associated  with  the  price  of 
the  additives  needed  to  bring  all 
gasoline  up  to  the  effective  detergency 
levels  which  much  of  U.S.  gasoline 
already  contains.  This  cost  is  generally 
expected  to  be  passed  along  to  the 
consumer,  increasing  the  average  price 
of  gasoline  by  about  .10  to  .25  cents  per 
gallon.  This  would  amount  to  only  a 
dollar  or  two  per  motorist  per  year,  and 
would  be  more  than  compensated  by  the 
increased  fuel  economy  and  decreased 
maintmance  requirements  which 
improved  deposit  control  would  be 
expected  to  provide. 

The  gasoline  detergent  additrve 
requirements  are  expected  to  result  in 
reductions  in  motor  vehicle  emissions 
of  hydrocarbons,  carbon  monoxide,  and 
oxides  of  nitrogen,  totalling  about 
700,000  tons  during  the  18-month 
interim  program,  and  about  600,000 
tons  per  year  thereafter.  These  emission 
reductions  will  be  achieved  at  relatively 
low  cost,  i.e.,  about  $220  per  ton.  Fuel 
economy  benefits  are  also  expected  as  a 
result  of  the  detergent  program, 
amounting  to  over  390  million  gallons 
during  the  1995-2000  period  The 
savings  associated  with  this  fuel 
economy  benefit  are  expected  to 
partially  offset  the  costs  of  the  program, 
decreasing  the  cost  per  ton  of  emission 
reduction  to  about  $120. 
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The  program  is  not  expected  to  be  ■ 

significant  cost  burden  to  individual 
businesses.  As  described  above, 
incremental  costs  for  detergent  additive 
are  expected  to  be  passed  on  to  the 
consumer.  Furthermore,  adverse  effects 
on  competitive  relationships  are  not 
expected,  bi  fact,  this  rule  should  result 
in  increased  sales  and  business 
opportunities  within  the  fuel  additive 
industry.  Any  written  comments  from 
OMB  and  any  EPA  response  to  OMB's 
comments  are  available  in  the  public 
docket  for  this  rule. 

B.  Compliance  With  Regulatory 
Flexibility  Act 

Under  section  60S  of  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C  601  et 
seq.,  federal  agencies  are  required  to 
assess  the  economic  impact  of  federal 
*  regulations  on  small  entities. 
Accordingly,  a  Regulatory  Flexibility 
Analysis  (RFA)  has  been  prepared.  The 
RFA  is  included  as  Chapter  5  in  the 
Regulatory  Impact  Analysis  described  in 
the  previous  section  of  this  notice,  and 
is  available  for  review  in  the  public 
docket. 

The  RFA  shows  that  the  regulatory 
responsibilities  of  the  various  types  of 
businesses  affected  by  this  rule,  along 
the  chain  from  gasoline  refiner  to 
distributor  to  retailer,  differ  markedly. 
For  each  type  of  business,  however, 
even  for  the  small  business  entities  in 
this  chain,  the  costs  of  the  regulation  are 
estimated  to  be  modest.  The  largest 
c  osts  would  be  incurred  by  gasoline 
producers  in  the  price  of  the  additional 
detergent  additive  required  to  be  added 
to  gasoline.  As  described  above,  this 
cost  is  expected  to  be  passed  along  the 
distribution  chain  to  consumers.  Ln  any 
case,  if  small  businesses  were  permitted 
a  special  provision  allowing  under- 
additization.  this  would  minimize 
realization  of  the  program's  projected  air 
quality  benefits.  EPA  has  thus 
concluded  that  significant  adverse 
economic  impacts  on  small  businesses 
are  extremely  unlikely.  On  the  contrary, 
in  the  case  of  small  additive 
manufacturers  and  additive  injection 
equipment  manufacturers,  this  interim 
registration  regulation  and  the  expected 
certification  rulemaking  could  result  in 
significant  economic  opportunities 
through  increased  sales. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  rule  have  been 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  requirements  of  the  Paperwork 
ReducUon  Act.  44  U.S.C.  3501  et  seq. 
An  Information  Collection  Request 
document  has  been  prepared  by  EPA 


(ICR  No.  1655.02)  and  a  copy  may  be 
obtained  from  Sandy  Farmer, 
information  PoUcy  Branch;  EPA:  401  M 
Street.  SW..  (Mail  Code  2136): 
Washington.  DC  20460,  or  by  calling 
(202)  260-2740.  These  requirements  are 
not  effective  until  OMB  approves  them 
and  a  technical  amendment  to  that 
effJBCt  is  published  in  the  Federal 
Register. 

This  collection  of  information  has  an 
estimated  reporting  burden  averaging 
6.3  hours  per  response  and  an  estimated 
annual  recordkeeping  burden  averaging 
less  than  one  hour  per  respondent. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  collection  of 
information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to: 
Chief,  Information  Policy  Branch;  EPA; 
401  M  Street.  SW..  (Mail  Code  2136); 
Washington.  DC  20460,  and  to  the 
Office  of  Information  and  Regulatory 
Affairs:  Office  of  Management  and 
Budget:  Washington.  DC,  20503;  marked 
"Attention:  Desk  Officer  for  EPA." 

VI.  Electronic  Copies  of  Rulemaking 
Documents 

Electronic  copies  of  the  preamble,  the 
Regulatory  Impact  Analysis,  and  the 
regulatory  text  of  this  final  rule  are 
available  on  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS) 
Technology  Transfer  Network  Bulletin 
Board  System  (TTNBBS).  Instructions 
for  accessing  TTNBBS  and  downloading 
the  relevant  files  are  described  below. 

TTNBBS  can  be  accessed  using  a  dial- 
in  telephone  line  (919-541-5742)  and  a 
1200,  2400.  or  9600  bps  modem 
(equipment  up  to  14.4  Kbps  can  be 
accommodated).  The  parity  of  the 
modem  should  be  set  to  N  or  none,  the 
data  bits  to  8.  and  the  stop  bits  to  1. 
When  first  signing  on  to  the  bulletin 
board,  the  user  will  be  required  to 
answer  some  basic  informational 
questions  to  register  into  the  system. 
After  registering,  proceed  through  the 
following  options  from  a  series  of 
menus: 
(T)    Gateway  to  TTN  Technical  Areas 

(Bulletin  Boards) 
(M)    OMS 
(K)    Rulemaking  and  Reporting 

At  this  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
chronological  order  with  brief 
descriptions.  The  following  four  "aip" 
files  are  currently  available: 
DCA_PRE.ZIP    (Preamble  from  the 

Notice  of  Proposed  Rulemaking) 


DCA_1FP.ZIP    (Preamble  to  the  final 

rule  on  the  Interim  Requirements  for 

Deposit  Control  Additives) 
DCA_IFR.ZIP    (Regulatory  text  for  the 

final  rule  on  the  Interim  Requirements 

for  Deposit  Control  Additives) 
DCA_R1A.ZIP    (Regulatory  Impact 

Analysis) 

Pile  information  can  be  obtained  from 
the  "READ.ME"  file.  Choose  from  the 
following  options  when  prompted: 
<D>ownload.  <P>rotocoi,  <E>xamine, 

<N>ew.  <L>ist.  <H>elp  or  <ENTER> 

to  exit. 

To  download  a  file,  e.g.,  <D>  -  c^ 

filename.2^,  the  user  needs  to  choose 
a  file  transfer  protocol  appropriate  for 
the  user's  computer  from  the  options 
listed  on  the  terminal.  The  user's 
computer  is  then  ready  to  receive  the 
file  by  invoking  the  user's  resident  file 
transfer  software.  Programs  and 
instructions  for  de-archiving 
compressed  files  can  be  found  under 
<S>ystems  Utilities  from  the  top  menu, 
under  <A>rchivers/de-archivers.  Please 
note  that  due  to  differences  between  the 
software  used  to  develop  the  document 
and  the  software  into  which  the 
docimient  may  be  downloaded,  changes 
in  format,  page  length,  etc.  may  occur. 

TTNBBS  is  available  24  hours  a  day, 
7  days  a  week  except  Monday  morning 
from  8-12  EST,  when  the  system  is 
down  for  maintenance  and  backup.  For 
help  in  accessing  the  system,  call  the 
systems  operator  at  919-541-5384  in 
Research  'Triangle  Park,  North  Carolina, 
during  normal  business  hours  EST. 

List  of  Subjects  in  40  CFR  Part  80 

Enviroiunental  protection.  Fuel 
additives.  Gasoline  detergent  additives. 
Gasoline,  Motor  vehicle  pollution. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  14. 1994. 
Carol  M  Browner, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  80— {AMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sections  114.  211  and  301(a)  of 
the  Clean  Air  Act  as  amended  (42  U.S.C. 
7414.  7545  and  7601(a)). 

2.  A  new  subpart  G.  consisting  of 
§§  80.140  through  80.169.  is  added  to 
part  80.  to  read  as  follows: 

Subpart  G — Detergent  Gasoline 

80.140  Definitions. 

80. 141  Interim  detergent  gasoline  program. 


80.142—80.154     (Reserved) 

80.155    Controls  and  prohibitions. 

80. 1 5«    Liabiltty  for  vioiatitjns  of  the  interim 

detei^t  program  control*  and 

prohibitions. 

80.157  Volumetric  additive  roconciiiation 
("  VAR"),  equipment  calihcatioii,  and 
recordkaepiog  requirements. 

80.158  Product  tranff^  rirtnifn^nlf 

80.159  Penalties. 

80.160  Exemptions. 
80.161—80.169    {Reserved! 
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Subpart  G-Oetergent  Gasoline 

S8ai40    DeOnWenaL 

The  dsfinitions  in  tjiis  section  apply 
only  to  subpart  G  of  this  part.  Any  terms 
not  d^ned  in  this  subpart  shall  have 
the  meaning  giv«i  them  in  40  CFR  part 
80,  subpart  A.  or,  if  not  defined  in  40 
CFR  part  80,  subpart  A,  shall  have  the 
meaning  given  tkem  in  40  CFR  part  79, 
subpart  A. 

Additization  means  the  addition  of 
detergent  to  gasoline  or  post-refinery 
component  in  order  to  create  detergent- 
additized  gasoline  or  detergent- 
additized  post-refinery  component. 

Automated  detergent  blending  facility 
means  any  facility  (including,  but  not 
limited  to,  a  truck  or  individual  storage 
tank)  at  which  detergent  is  blended  with 
gasoline  or  post-refinery  component,  by 
means  of  an  injector  system  calibrated 
to  automatically  deliver  a  prescribed 
amonnt  of  detergent. 

Base  gasoline  means  any  gasoline  that 
does  not  contain  detergent. 

Carburetor  deposits  means  the 
deposits  formed  in  the  carburetor  during 
operation  of  a  carburetted  gasoline 
engine  which  can  disrupt  die  abihty  of 
the  carburetor  to  maintain  the  proper 
air/fuel  ratio. 

Carrier  of  detergent  means  any 
distributor  of  detergent  who  transports 
or  stores  or  causes  the  transportation  or 
storage  of  detergent  without  taking  title 
to  or  otherwise  having  any  ownerSiip  of 
the  detergent,  and  widiout  altering 
either  the  quality  or  quantity  of  the 
detergent. 

Deposit  control  effectiveness  means 
the  ability  of  a  detergent  additive 
package  to  prevent  the  formation  of 
deposits  in  gasoline  engines. 
.  Deposit  control  efficiency  means  the 
degree  to  which  a  detergent  additive 
package  at  a  given  concentration  in 
gasoline  is  effective  in  hmiting  the 
formation  of  deposits.  The  addition  of 
inactive  ingredients  to  a  detergent 
additive  package,  to  the  extent  that  this 
addition  dilutes  the  concentration  of  the 
detergent-active  components,  reduces 
the  deposit  control  efficiency  of  the 
package. 

Detergent  additive  package  means  any 
chemical  compound  or  combination  of 


chemical  oompouiulsv  JTu-lMi^^ng  carrier 
oils,  that  may  be  added  to  gasoline,  or 
to  post-refinery  component  blended 
with  gasoline,  in  ordar  to  contsol 
deposit  formation.  Carrier  oil  means  an 
oil  that  may  be  added  to  the  package  to 
mediate  or  otherwise  anhance  the 
detergent  chemical's  ability  to  control 
deposits.  A  datai^gent  additive  package 
may  contain  non-detergent-active 
components  such  as  corrosion 
inhibitors,  antioxidants,  metal 
deactivators,  and  han<4Hng  solvents. 

Detergent  blender  vaeaas  any  person 
who  owns,  leases,  operates,  controls  or 
supervises  the  blending  operation  of  a 
detergent  blending  facility.  Pursuant  to 
the  definition  in  40  CFR  79.2(d),  a 
detergent  blender  is  also  considered  a 
fuel  manufacturer. 

Detergent  blending  facility  means  any 
facility  (including,  but  not  limited  to,  a 
truck  or  individual  storage  tank)  at 
which  detei^gent  is  blended  with 
gasoline  or  post-refinery  component 

Detergent-active  components  means 
the  components  of  a  detergent  additive 
package  which  act  to  prevent  the 
formation  of  deposits,  including,  but  not 
necessarily  limited  to,  the  actual 
detergent  chemical  and  any  carrier  oil 
(if  present)  that  acts  to  enhance  the 
detergent's  ability  to  control  deposits. 

Detergent-addtdzed  gasoline  (also 
called  detergent  gasoline)  means  any 
gasoline  that  contains  base  gasoline  and 
detergent 

Deter^nt-additized  post-refinery 
component  means  any  post-refinery 
component  that  contains  detergent 

Distributor  of  detergent  means  any 
person  who  transports  or  stores  or 
causes  the  transportation  or  storage  of 
detergent  at  any  point  between  its 
manufacture  and  its  introduction  into 
gasoline. 

Fue7  injector  deposits  (also  known  as 
port  fuel  injector  deposits  or  PFID] 
means  the  deposits  formed  on  fuel 
injector(s)  during  and  after  operation  of 
a  gasoline  engine,  as  evaluated  by  the 
reduction  in  the  gasoline  flow  rate 
through  the  fuel  injector(s). 

Gasoline  means  any  fuel  for  use  in 
motor  vehicles  and  motor  vehicle 
engines,  including  both  highway  and 
off-highway  vehicles  and  engines,  and 
commonly  or  conunetcially  known  or 
sold  as  gasoline.  The  term  "gasoline"  is 
inclusive  of  base  gasoline,  detergent 
gasoline,  and  base  gasoline  or  detergent 
gasoline  that  has  been  commingled  with 
post-refinery  component. 

Hand  blending  detergent  facility 
means  any  facility  (including,  but  not 
limited  to.  a  truck  or  individual  storage 
tank)  at  which  drtergent  is  blended  with 
gasoline  or  post-refinery  component  by 
the  manual  addition  of  detergent,  or  at 


which  detB^ent  is  blended  with  these 
substances  by  any  means  that  is  not  ^ 

automated. 

Intake  valve  deposits  [IVD)  meaas  the 
deposits  formed  on  the  intake  valve(s) 
during  operation  of  a  gasoline  engine,  as 
evaluated  by  weight. 

Manufacturer  of  detergent  means  any 
person  who  owns,  leases,  operates, 
controls,  or  supervises  a  facility  that 
manufactures  detergent  Pursuant  to  the 
definition  in  40  CFR  79.2(f),  a 
manufacturer  of  detergent  is  also 
considered  an  additive  manufacturer. 

Post-refinery  component  means  any 
gasoline  blending  stock  or  any 
oxygenate  which  is  blended  with 
gasoline  subsequent  to  the  gasoline 
refining  process. 

§80.141    interhn  detergent  gasoNne 
progfam. 

(a)  Effective  date  of  requirements; 
responsible  parties.  Begirming  January 
1 ,  1995,  all  gasohne  sold  or  transferred 
to  the  ultimate  consumer,  or  to  the 
marketer  who  sells  or  transfers  gasoline 
to  the  ultimate  consumer,  must  contain 
detergent  additive(s)  meeting  the 
requirements  of  this  section.  The 
applicability  of  these  detergency 
requirements  to  specific  types  of 
gasoline  is  specified  in  paragraph  (b)  of 
this  section.  PursuMit  to  paragraphs  (c) 
through  (f)  of  this  section,  compliance 
with  the  requirements  of  this  section  is 
the  responsibility  of  parties  who 
directly  or  indirectly  sell  or  dispense 
gasoline  to  the  ultimate  consumer  as 
well  as  parties  who  manufacture, 
supply,  or  transfer  detergent  additives 
or  detergent-additized  post-refinery 
components. 

(b)  Applicability  of  gasoline 
detergency  requirements.  Except  as 
specifically  exempted  in  §  80.160.  the 
detergency  requirements  of  this  subpr..  t 
apply  to  ail  gasoline,  including 
highway-use,  off-road,  reformulated, 
con\entional.  and  oxygenated  gasolines, 
as  woll  as  the  gasohne  component 
mi.vfui-es  of  petroleum  and  alcohol  hiels, 
gab.oline  used  as  marine  fiiel.  gasoline 
servicf.  accumulation  fuel  (as  described 
in  ^  86.113-94(a)(l)  of  this  chapter),  and 
the  gasoline  component  of  fuel  mixtures 
of  petroleum  and  methanol  used  for 
ser\ire  accumulation  in  flexible  fuel 
\ehicles  (as  described  in  §  86.113-94(d) 
of  this  chapter). 

(c)  Detergent  registration 
requirements.  To  be  eligible  for  use  by 
fuel  manufacturers  in  complying  with 
the  gasoline  detergency  requirements  of 
this  subpart,  a  detergent  additive 
package  must  be  registered  by  its 
manufacttuer  under  40  CFR  part  79 
according  to  the  specifications  in 
paragraphs  (c)  (1)  through  (3)  of  this 
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section.  After  evaluating  the  adequacy 
of  registration  data  provided  by  tiie 
detergent  manufacturer  pursuant  to 
these  requirements,  if  EPA  finds  the 
data  to  be  deficient.  EPA  may  disqualify 
the  detergent  package  for  use  in 
complying  with  the  gasoline  detergency 
requirements  of  this  subpart,  under  the 
provisions  of  paragraph  (g)  of  this 
aection. 

(1)  Compositional  data.  The 
compositional  data  supplied  to  EPA  by 
the  additive  manufacturer  for  purpoee  of 
registering  a  detergent  additive  package 
under  $  79.21(a)  of  this  chapter  must 
include: 

(i)  A  complete  listing  of  the 
components  of  the  detergent  additive 
package,  using  standard  chemical 
nomenclature  when  possible  or 
providing  the  chemical  structure  of  any 
component  for  which  the  standard 
chemical  name  is  not  precise.  Detergent- 
active  components  may  not  be  reported 
as  the  product  of  other  chemical 
reactants. 

(ii)  The  exact  weight  and/or  volume 
percent  (as  applicable)  of  each 
component  of  the  package,  with 
variability  in  these  amounts  restricted 
according  to  the  provisions  of  paragraph 
(c)(2)  of  mis  section. 

(iii)  For  each  detergent-active 
component  of  the  package,  classification 
into  one  of  the  following  designations: 

(A)  Polyalkyl  amine; 

(B)  Polyether  amine; 

(C)  Polyalkylsuccinimide; 

(D)  Polyalkylaminophenol; 

(E)  Detergent-active  carrier  oil;  and 

(F)  Other  detergent-active  component. 

(2)  Allowable  variation  in 
compositional  data.  A  single  detergent 
additive  registration  may  contain  no 
variation  in  the  identity  or 
concentration  of  any  of  the  detergent- 
active  components  identified  pursuant 
to  paragraph  (c)(l)(iii)  of  this  section. 
The  identity  and/or  concentration  of 
other  components  of  the  detergent 
additive  package  may  vary  under  a 
single  registration,  provided  that  the 
range  of  such  variation  is  specified  in 
the  registration  and  that  such  variability 
does  not  change  the  minimum 
recommended  concentration  of  the 
additive  package  reported  in  accordance 
with  the  requirements  of  paragraph 
(c)(3)  of  this  section.  Detergent  additive 
packages  which  constitute  a  variation 
from  these  restrictions  must  be 
separately  registered.  EPA  may 
disqualify  an  additive  for  use  in 
satisfying  the  requirements  of  this 
subpart  if  EPA  determines  that  the 
variability  included  within  a  given 
detergent  additive  registration  affects 
the  concentration  of  detergent-active 
components. 


(3)  Minimum  recommended 
concentration,  (i)  The  lower  boundary 
of  the  recommended  range  of 
concentration  for  the  detergent  additive 
package  in  gasoline,  reported  by  the 
additive  manufacturer  pursuant  to  the 
registration  requirements  in  §  79.21  (d) 
of  this  chapter,  must  equal  or  exceed  the 
minimum  concentration  which  the 
manufacturer  has  determined  to  be 
necessary  for  the  control  of  deposits  in 
the  associated  fuel  type.  This 
concentration  must  be  re{>orted  in 
gallons  of  the  detergent  additive 
packase  per  gallons  of  gasoline. 

(A)  When  registered  for  use  in 
unleaded  gasoline,  the  minimum 
recommended  concentration  must  not 
be  less  than  the  concentration  necessary 
for  the  control  of  PFID  and  IVD. 

(B)  When  registered  for  use  in  leaded 
gasoline,  the  minimum  recommended 
concentration  must  not  be  less  than  the 
concentration  necessary  for  the  control 
of  carbtiretor  deposits. 

(ii)  The  minimiun  concentration 
reported  in  the  detergent  registration 
according  to  the  provisions  of  paragraph 
(c)(3)(i)  of  this  section  must  also  be 
communicated  in  writing  by  the 
additive  manufacturer  to  each  fuel 
manufacturer  who  purchases  the  subject 
detergent  for  purpose  of  compliance 
with  the  gasoline  detergency 
requirements  of  this  subpart,  and  to  any 
additive  manufacturer  who  purchases 
the  subject  additive  with  the  intent  of 
reselling  it  to  a  fuel  manufacturer  for 
this  purpose. 

(iii)  Piirsuant  to  the  requirements  of 
paragraph  (e)  of  this  section,  EPA  may 
require  the  additive  manufacturer  to 
submit  data  to  support  the  deposit 
control  effectiveness  of  the  detergent 
package  at  the  specified  minimiun 
effective  concentration.  EPA  may 
disqualify  an  additive  for  use  in 
satisfying  the  requirements  of  this 
subpart  uf>on  finding  that  the 
supporting  data  is  inadequate. 
Manufacturers  may  be  subject  to  the 
liabilities  and  enforcement  actions  in 
§§80.156  and  80.159  if  such  a  finding 
ivnade. 

(d)  Detergent  gasoline  registration 
requirements.  (1)  Pursuant  to  the  fuel 
registration  requirements  of  §  79.11  of 
this  chapter,  a  detergent  blender/fuel 
manufacturer  must  include  adequate 
information  in  the  gasoline's  registration 
to  identify  which  registered  detergent 
additive(s)  will  be  used  in  the  gasoline. 
This  information  must  at  a  minimum 
include  the  specific  commercial 
identifying  name  and  manufacturer  of 
the  detergent  additive  package(s),  the 
range  of  concentration  of  each  such 
additive  package  intended  to  be  used  in 
the  base  gasoline,  and  any  additional 


information  needed  to  clearly  identify 
which  registered  detergent  additive(s) 
are  to  be  used.  A  fuel  registration  shall 
be  deemed  insufficient  if  the  registered 
additive  to  be  used  caimot  be  clearly 
identified  based  on  the  information 
provided.  To  comply  with  the 
detergency  requirements  of  this  subpart, 
the  lower  boundary  of  the  range  of 
concentration  of  the  detergent  additive 
package,  reported  by  the  Kiel 
manuuct\uer  pursuant  to  the 
registration  requirements  of  §  79.11(c)  of 
this  chapter,  must  equal  or  exceed  the 
minimum  recommended  concentration 
specified  in  the  detergent  additive's 
registration,  unless  otherwise  approved 
by  EPA  under  the  provisions  of 
paragraph  (d)(2)  of  this  section. 

(2)If  a  detergent  blender  believes  that 
the  minimum  treat  rate  recommended 
by  the  manufacturer  of  a  detergent 
additive  exceeds  the  amount  of 
detergent  actually  required  for  effective 
deposit  control,  then,  upon  informing 
EPA  of  these  circumstances  pursuant  to 
paragraph  (d)(2)(i)  of  this  section,  the 
detergent  blender  may  use  the  detergent 
at  a  lower  concentration  than 
recommended  by  the  detergent 
manufacturer.  Under  the  provisions  of 
paragraph  (d)(2)(ii)  of  this  section,  EPA 
may  subsequently  require  the  detergent 
blender  to  provide  test  data 
substantiating  the  effectiveness  of  the 
detergent  at  the  lower  concentration. 
Pursuant  to  paragraph  (d)(2)(iii)  of  this 
section,  if  EPA  determines  that  the 
lower  concentration  does  not  provide  a 
level  of  deposit  control  consistent  with 
the  requirements  of  this  section,  the 
detergent  blender  may  be  subject  to  the 
penalties  described  in  §§  80.156  and 
80.159  for  any  gasoline  additized  at  the 
lower  concentration. 

(i)  The  detergent  blender  must  inform 
EPA  in  writing  of  an  intent  to  use  a 
detergent  product  at  a  lower 
concentration  than  the  minimum 
recommended  by  the  deteiigent 
manufacturer.  This  notification  must 
clearly  specify  the  name  of  the  detergent 
product  and  its  manufacturer,  the 
concentration  recommended  by  the 
detergent  manufacturer,  and  the 
concentration  which  the  detergent 
blender  intends  to  use.  The  notification 
must  also  attest  that  data  are  available 
to  substantiate  the  deposit  control 
effectiveness  of  the  detergent  at  the 
intended  lower  concentration.  The 
notification  should  be  sent  by  certified 
mail  to  the  address  specified  in 
§  80.160(a). 

(ii)  At  its  discretion,  EPA  may  request 
that  the  detergent  blender  submit  the 
test  data  purported  to  substantiate  the 
claimed  effectiveness  of  the  lower 
concentration  of  the  detergent  additive. 
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In  such  instance,  EPA  shall  also  require 
the  manufacturer  of  the  subject 
detergent  additive  to  submit  test  data 
substantiating  the  minimum 
recommended  concentration  specified 
in  the  detergent  additive  registration.  In 
each  case,  the  supporting  data  will  be 
due  to  EPA  within  30  days  of  receipt  of 
EPA's  request. 

(A)  If  the  detergent  blender  fails  to 
submit  the  required  supporting  data  to 
EPA  in  the  allotted  time  period,  EPA 
will  proceed  on  the  assumption  that 
data  are  not  available  to  substantiate  the 
effectiveness  of  the  lower  detergent 
concentration,  and  the  detergent  blender 
will  be  8ub}ect  to  any  applicable 
liabilities  and  penalties  in  §§  80.156  and 
80.159  for  any  gasoUne  it  has  additized 
at  the  lower  concentration. 

(B)  If  the  detergent  manufacturer  fails 
to  submit  the  required  test  data  to  EPA 
within  the  allotted  time  period,  EPA 
will  proceed  on  the  assumption  that 
data  are  not  available  to  substantiate  the 
minimum  recommended  concentration 
specified  in  the  detergent  registration, 
and  the  subject  additive  may  be 
disqualified  for  use  in  complying  with 
the  requirements  of  this  subpart, 
pursuant  to  the  procedures  in  paragraph 
(g)  of  this  section.  The  detergent 
manufactiu«r  may  also  be  subject  to 
applicable  liabilities  an^  penalities  in 
§§80.156  and  80.159. 

(iii)  If  both  parties  submit  the 
requested  information,  EPA  will 
evaluate  the  quality  and  resuJts  of  both 
sets  of  test  data  in  relation  to  each  other 
and  to  industry-consensus  test  practices 
and  standards,  in  a  marmer  consistent 
with  the  guidelines  described  in 
paragraph  (e)  of  this  section.  EPA  will 
inform  both  the  detergent  blender  and 
the  detergent  manufactiuer  of  the  results 
of  its  analysis  within  60  days  of  receipt 
of  both  sets  of  data.  Either  party  may 
appeal  EPA's  decision,  using  procedures 
analogous  to  those  specified  in 
paragraphs  (g)(3)  through  (g)(4)  of  this 
section. 

(e)  Demonstration  of  deposit  control 
efficiency.  At  its  discretion,  EPA  may 
require  a  detergent  additive  registrant  to 
provide  test  data  to  support  the  deposit 
control  effectiveness  of  a  detergent  at 
the  minimum  concentration 
recommended,  pursuant  to  paragraph 
(c)(3)  of  this  section  and  §  79.21(d)  of 
this  chapter.  The  required  supporting 
data  must  be  submitted  to  EPA  within 
30  days  of  receipt  of  EPA's  request.  EPA 
will  notify  the  submitter,  within  60  days 
after  receiving  the  supporting  data, 
whether  the  data  is  adequate  to  support 
the  deposit  control  efficiency  claimed. 
Subject  to  the  procedures  specified  in 
paragraph  (g)  of  this  section,  if  the 
supporting  data  are  not  submitted  or  if 
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EPA  finds  the  data  insufficient,  the 
detergent  may  be  disqualified  for  use  by 
fuel  manufacturers  in  complying  with 
the  requirements  of  this  subpart.  EPA 
will  use  the  following  guidelines  in 
determining  the  adequacy  of  the 
supportingdata: 

(1)  CAIW-based  supporting  test  data. 
For  detergent  additives  whidi  are 
certified  by  the  California  Air  Resources 
Board  (CARB)  few  use  in  the  State  of 
California  (pursuant  to  Title  13,  section 
2257  of  the  California  Code  of 
Regulations),  the  CARB  certification 
data  constitutes  adequate  support  of  the 
detergent's  effectiveness  under  this 
section,  with  the  exception  that  CARB 
detergent  certification  data  specific  to 
CaUfomia  Phase  D  reformulated 
gasohne  (pursuant  to  Title  13,  Chapter 
5,  Article  1,  Subarticle  2,  California 
Code  of  Regulations,  Standards  for 
Gasoline  Sold  Beginning  March  1, 1996) 
will  not  be  considered  adequate  support 
for  detergent  effectiveness  in  gasoline 
sold  outside  of  Cahfomia.  For  CARB- 
based  supporting  data  to  be  used  to 
demonstrate  detergent  performance,  the 
concentration  of  the  detergent-active 
components  reported  in  the  subject 
CARB  detergent  certification  must  not 
exceed  the  minimum  recommended 
concentration  reported  in  the  applicable 
detergwit  additive  registration. 

(2)  EPA  will  evaluate  the  adequacy  of 
other  supporting  data  according  to  the 
following  guidelines: 

(i)  Test  niel  guidelines. 

(A)  The  gasoline  used  in  the 
supporting  tests  must  contain  the 
detergent-active  components  of  the 
subject  detergent  ad<iitive  package  in  an 
amount  which  corresponds  to  the 
minimiun  recommended  concentrations 
recorded  in  the  respective  detergent 
registration,  or  less  than  this  amount. 

(B)  The  test  fuels  must  not  contain 
any  detergent-active  components  other 
than  those  recorded  in  the  subject 
detergent  registration. 

(C)  The  test  fuels  used  must  be 
reasonably  typical  of  in-use  fuels  in 
their  tendency  to  form  deposits.  Test 
fuel  taken  directly  from  commercial 
refinery  production  stock  is  acceptable. 
Sfiecially  refined  low-deposit-forming 
fuels  such  as  indolene  are  not 
acceptable.  Other  specially  blended  test 
fuels  will  be  evaluated  by  EPA  for 
acceptability  based  on  the  extent  to 
which  such  fuels  adequately  represent 
the  deposit-forming  tendency  of  typical 
(average)  in-use  fuels,  as  reflected  in  the 
levels  of  the  following  fuel  parameters: 
sulfur  content,  aromatic  content,  olefin 
content,  T-90,  and  oxygenate  content. 

(D)  The  composition  of  the  blended 
test  fuel(s)  used  in  carburetor  deposit 
control  testing,  conducted  to  support 


the  claimed  effectiveness  of  detergents 
used  in  leaded  gasoline,  should  be 
reasonably  typical  of  in-use  gasoline  in 
its  tendency  to  form  carburetor  deposits 
(or  more  severe  than  typical  in-use 
fuels)  as  defined  by  the  olefin  and  sulfur 
content.  Test  data  using  leaded  fiiels  is 
preferred  for  this  purpoee,  but  data 
collected  using  unleaded  fuels  may  also 
be  acceptable  provided  that  some 
correlation  with  additive  performance 
in  leaded  fuels  is  available, 
(ii)  Test  procedure  guidelines. 

(A)  To  be  acceptable,  test  data 
submitted  to  support  the  deposit  control 
effectiveness  of  a  detergent  additive 
must  derive  from  testing  conducted  in 
conformity  with  good  engineering 
practices. 

(B)  For  demonstration  of  fuel  injector 
and  intake  valve  deposit  control 
I>erformance,  vehicle-based  tests  using 
standard  industry  procedures  and 
standards  is  preferred.  Engine-based 
tests  may  also  be  acceptable,  assuming 
a  reasonable  correlation  with  vehicle- 
based  tests  and  standards  can  be 
demonstrated.  Bench  test  data  may  be 
acceptable  to  demonstrate  fuel  injector 
deposit  control  performance,  assuming 
the  results  can  be  correlated  with 
vehicle-  or  engine-based  tests  and 
standards.  Bench  testing  will  not  be 
considered  acceptable  for  demonstration 
of  IVD  control  performance.  Examples 
of  acceptable  test  procedures  ai« 
contained  in  the  following  references: 

(I)  Intake  Valve  I>ef>osit  Test 
Procedures: 

(i)  "Intake  Valve  Deposits — Fuel 
Detergency  Requirements  Revisited", 
Bill  Bitting  et  al..  Society  of  Automotive 
Engineers,  SAE  Technical  Paper  No. 
872117, 1987.1 

(ji)  "BMW— 10,000  Miles  Intake  Valve 
Test  Procedure",  March  1, 1991,  Section 
2257,  Title  13,  Cahfomia  Code  of 
Regulations. 

[Hi)  "Standard  Test  Method  for 
Vehicle  Evaluation  of  Unleaded 
Automotive  Sparii-Ignition  Engine  Fuel 
for  Intake  Valve  Deposit  Fonnation", 
American  Society  for  Testing  and 
Materials,  ASTM  Test  Method  D-5500.2 

(iV)  "Effect  on  Intake  Valve  Deposits 
of  Ethanol  and  Additives  Common  to 
the  Available  Ethanol  Supply",  Clifford 
Shilbolm  et  al.,  SAE  Technical  Paper 
Series  No.  902109, 1990. 

(2)  Fuel  Injector  Deposit  Test 
Procedures: 

(i)  "Test  Method  for  Evaluating  Port 
Fuel  Injector  (PFI)  Deposits  in  Vehicle 


'  Society  of  Automotive  Engineers  (SAEJ.  400 
Commonwealth  Drive.  Worrendale,  PA  15096-0001. 

'  American  Society  for  Testing  and  Materials 
(ASTM).  1916  Race  Street.  Philadelphia,  PA. 
19103-1187. 
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Eiwiiias".  Much  1. 1901.  Section  2257. 

(jj)  "A  Vehicle  Test  Technique  for 
Studyiag  Port  Fuel  Lojedor  Deposita — ^A 
Coordinating  Reseerch  Council 
Program".  Robert  Tupe  et  aL.  SAE 
TechDical  paper  Na  890213. 1989. 

[Hi]  "The  ErEacts  of  Fuel  Composilion 
and  Additive*  on  Muitiport  Fuel 
Injector  Deposits".  Jack  Benson  et  al.. 
SAE  Technical  Paper  Series  No.  861533. 
1986. 

(iv)  "Injector  Deposits — The  Tip  of 
Intake  System  Deposit  Problems".  Brian 
Taneguchi.  et  al..  SAE  Technical  Paper 
Series  No  861534. 1986. 

(Q  For  demonstration  of  carburetor 
deposit  control  performance,  any 
generally  accepted  vehicle,  engine,  or 
bench  test  procedure  for  carburetor 
deposit  control  will  be  considered 
ad(K)uate.  Port  and  throttle  body  fuel 
injector  deposit  control  test  data  will 
also  be  considered  to  be  adequate 
demonstration  of  an  additive's  ability  to 
control  carburetor  deposits.  Examples  of 
acceptable  test  procedures  for 
demonstration  of  caiburetar  deposit 
control,  in  addition  to  the  fuel  iniector 
test  procedures  listed  above  in 
pw^graph  (e)(2)(ii)(B)(2)  of  this  secfion. 
are  contained  in  the  following 
references: 

[1)  "Fuel  faijector.  Intake  Valve,  and 
Caibmetor  Detergency  Performance  of 
Gasoline  Additives",  C.H.  Jewitt  et  al., 
SAE  Technical  Paper  No.  872114, 1987. 

(2)  "Carbureter  Cleanliness  Test 
Procedure,  State-of-the-Art  Summary. 
Report:  1973-1981".  Coordinating 
Research  Council.  CRC  Report  No.  SZ9^ 

(f)  Detergent  identification  test 
procedure.  (1)  At  its  discretion.  EPA 
may  require  the  additive  registrant  to 
submit  an  analytical  procedure  capable 
of  identifying  the  detergent  additive  in 
its  pure  state.  The  test  procedure  will  be 
due  to  EPA  within  30  days  of  the 
registrant's  receipt  of  the  request. 
Subject  to  the  provisions  in  paragraph 
(g)  of  this  section,  if  the  registrant  fails 
to  submit  an  analytical  procedure,  or  if 
EPA  judges  a  submitted  procedure  to  be 
inadequate.  EPA  may  deny  or  withdraw 
the  detergent's  eKgibitity  to  be  used  to 
satisfy  the  detergency  requirements  in 
this  section. 

(2)  The  analytical  procedure 
submitted  by  the  registrant  must  be  able 
to  both  qualitatively  and  quantitatively 
identify  each  component  of  the 
detergent  additive  package.  To  be 
acceptable,  the  procedure  must  provide 
results  that  conform  to  reeeonable  and 
customary  standards  of  repeatability 
and  reproducibility,  and  reasonable  and 


<Coordij>aUj)(  Ranarch  Council  lac.  (CRQ.  2I» 
perimeter  Cualcs  FmiUo^.  AtUnU.  Ceorgi*.  30M6. 


custooary  limits  of  detection  and 
aocuracv.  br  the  type  of  test  in  quartion. 

(3)  A  UMuier  transform  iafrared 
spectroscopy  (FTIR)-basad  orooedure. 
including  an  actual  infrared  spectrum  of 
the  deteiiBBiit  additive  package  and  each 
component  part  of  the  dalaigeat  paclu^ 
obtained  froa  this  last  method,  is 
prefemd. 

(g)  Duqualification  of  a  detergent 
additive  package.  (1)  When  EPA  makes 
a  preliminary  determination  that  a 
detergent  additive  registrant  has  failed 
to  comply  with  the  requiieraants  of 
pw^raph  (cj.  (dM2Mii)(B).  (a),  or  (f)  of 
this  section,  aithar  by  failing  to  submit 
required  information  for  a  subject 
detargaot  additive  or  by  submit  ling 
informataoB  which  EPA  deems 
inadequate.  EPA  ahall  notify  the 
additive  ragiatrant  by  certified  mail, 
return  receipt  caquested,  setting  forth 
the  basis  for  that  datarmination  and 
informing  the  registrant  that  the 
detergent  may  lose  its  eligibility  to  be 
used  to  comply  with  tlie  detergency 
requiramants  of  this  eaction. 

(2)  If  EPA  A»i«nnin«g  that  the 
detergent  registration  was  created  by 
fraud  or  other  misconduct,  such  as  a 
negligent  disregard  for  the  truthfulaass 
or  accuracy  of  the  required  information 
or  of  the  application,  the  detergent 
registration  will  be  considered  void  ab 
irutio  and  the  revocation  of  qualification 
will  be  retroactive  to  January  1, 1995  or 
the  date  on  which  the  additive  product 
was  first  registered,  whichever  is  later. 

(3)  The  registrant  will  be  afforded  BO 
days  from  the  date  of  receipt  of  the 
notice  of  intent  of  detergent 
d'fqMftUffrrH^'T  to  auhmit  written 
comments  ronreming  the  notice,  and  to 
demonstrate  or  achieve  compliance  with 
the  «paHfir  data  requirements  which 
provide  the  basis  fur  the  proposed 
disqualification.  If  the  registrant  does 
not  mpond  in  writiog  within  60  days 
from  the  date  uf  receipt  of  the  notice  of 
intent  of  disqualification,  the  detergent 
disqualification  shall  become  final  by 
operation  of  law  and  the  Administrator 
shall  notify  the  registrant  of  such 
disqualification.  If  the  registrant 
responds  in  writing  within  60  days  bxua 
the  date  of  receipt  of  the  notice  of  intent 
to  disqualify,  the  Administrator  shall 
review  and  coaridar  all  comments 
submitted  by  tfaa  ngistrant  beion  taking 
final  action  oonoeming  the  propoaad 
disqualification.  Tbe  registrants' 
communications  khouid  be  sent  to  the 
following  address:  Director.  Field 
Operations  and  Support  Division.  h4ail 
Code:  6406J.  U.S.  Environmental 
Protection  Agency,  401  M  StzMt,  SW^ 
Washington.  DC  20460. 

(4)  As  part  of  a  written  response  to  a 
notice  of  intent  to  disqualify,  a 


registrant  OMqr  requect  an  infonnal 
hearing  coaoeming  the  nodoe.  Any  such 
request  shall  state  vrith  specificity  the 
information  the  legiatrant  wishes  to 
pseseat  at  audi  a  bearing.  If  an  informal 
bearing  is  requested.  B>A  shall  schedule 
such  a  hearing  within  90  days  from  the 
date  of  receipt  of  the  request.  If  an 
informal  hearing  is  held,  the  subject 
matter  of  the  hearing  shall  be  confined 
solely  to  whether  or  not  the  registrant 
has  complied  with  the  specific  data 
requirements  which  provide  the  basis 
for  the  proposed  disqualification.  If  an 
informal  hearing  is  held,  the  designated 
presiding  officer  may  be  any  EPA 
employee,  the  hearing  procedures  shall 
be  iniormaL  and  the  hearing  shall  not  be 
subject  to  or  governed  by  40  CFR  part 
22  or  by  S  U.S.C  554.  556.  or  557.  A 
verbatim  transcript  of  each  informal 
hearing  shall  be  kept  and  the 
Administrator  diall  ccmsider  all  relevant 
evidence  and  aigtuitents  presented  at 
the  hearing  in  making  a  final  decision 
concerning  a  proposed  cancellation. 

(5)  If  a  registrant  who  has  received  a 
notice  of  intent  to  disqualify  submits  a 
timely  written  response,  and  the 
Administrator  dacideB  aAv  reviewing 
the  response  and  the  transcript  of  any 
informal  hearing  to  disquaUfy  the 
detergent  for  use  in  complying  with  the 
requirements  of  this  subpart,  the 
Administrator  shall  issue  a  final 
disqualification  order,  forward  a  copy  of 
the  disquahfication  order  to  the 
registrant  by  certified  mail,  and 
promptly  pubhsh  the  disqualification 
order  in  the  Federal  Ragister.  Any 
disqualification  order  issued  after 
receipt  of  a  timely  written  response  by 
the  registrant  shall  become  legally 
effective  five  days  after  it  is  published 
in  the  Federal  Register. 

(6)  Upon  making  a  final  decision  to 
disqualify  a  detergent  additive  package 
pursuant  to  this  paragraph  (g),  EPA  shall 
inform  all  hiel  manufacturers  and 
secondary  additive  manufacturers 
whose  product  registrations  report  the 
p>otential  nse  of  the  disqualified 
detergent  that  such  detergent  is  no 
longer  eligible  for  compliance  with  the 
requirements  of  this  subpart.  Such  fiiel 
manufacturers  and  secondary  additive 
maniifacturers  shall  have  45  days  in 
which  to  stop  using  the  ineligible 
detergent  additive  package  and 
substitute  an  eligible  detergent  additive. 
When  applicable.  EPA  shall  also  notify 
such  parties  that  the  detergent 
registration  had  been  created  by  fraud  or 
other  misctmduct,  pursuant  to 
paragraph  {g}(2]  of  this  section. 


f8ai42— 80.154    [Reaarvad] 

fSaiSS    Controls  and  prohibttiona. 

(a)  (1)  No  person  shall  sell,  offer  for 
sale,  dispense,  supply,  ofiier  for  supply, 
transport,  or  cause  the  transportation  of 
gasoline  to  the  ultimate  consumer  for 
use  in  motor  vehicles  or  in  any  off-road 
engine  use  (except  as  provided  in 
§  80.160),  or  to  a  gasoline  retailer  or 
wholesale  purchaser-consumer,  and  no 
person  shall  additize  gasoline,  unless 
such  gasoline  has  been  additized  in 
conformity  with  the  requirements  of 
§80.141. 

(2)  Gasoline  has  been  additized  in 
conformity  with  the  requirements  of 
§  80.141  when  the  detergent  component 
satisfies  the  requirements  of  §  80.141 
and  when: 

(i)  The  gasoline  has  been  additized  in 
conformity  with  the  detergent 
composition  and  purpose-in-use 
specifications  of  an  applicable  detergent 
registered  under  40  CFK  part  79,  in 
accordance  with  at  least  the  minimum 
concentration  specifications  of  a 
detergent  registered  under  40  CFR  part 
79  or  as  otherwise  provided  imder 
§  80.141(d)(2);  or 

(ii)  The  gasoline  is  composed  of  two 
or  more  commingled  gasolines  and  each 
component  gasoline  has  been  additized 
in  conformity  with  the  detergent 
composition  and  purpose-in-use 
specifications  of  a  detergent  registered 
under  40  CFR  part  79,  in  accordance 
with  at  least  the  minimum 
concentration  specifications  of  a 
detergent  registered  under  40  CFR  part 
79  or  as  otherwise  provided  under 
§  80.141(d)(2);  or 

(iii)  The  gasoline  is  composed  of  a 
gasoline  conuningled  with  a  post- 
refinery  component,  and  both  of  these 
components  have  been  additized  in 
conformity  with  the  detergent 
composition  and  use  specifications  of  a 
detergent  registered  imder  40  CFR  part 
79,  in  accordance  vsrith  at  least  the 
minimum  concentration  specifications 
of  a  detergent  registered  under  40  CFR 
part  79  or  as  otherwise  provided  under 
§  80.141(d)(2). 

(b)  No  person  shall  blend  detergent 
into  gasoline  or  post-refinery 
component  unless  such  person  complies 
with  the  volumetric  additive 
reconciliation  reouirements  of  §  80.157. 

(c)  No  person  snail  sell,  offer  for  sale, 
dispense,  supply,  offer  for  supply,  store, 
transport,  or  cause  the  transportation  of 
any  gasoline,  detergent,  or  detergent- 
additized  post-refinery  component 
imless  the  product  transfer  document 
for  the  gasoline,  detergent  or  detergent- 
additized  post-refinery  component 
complies  with  the  requirements  of 
§80.158. 


(d)  No  person  shall  refine,  import, 
manufacture,  sell,  offer  for  sale, 
dispense,  supply,  offer  for  supply,  store, 
transport,  or  cause  the  transportation  of 
any  detergent  that  is  to  be  used  as  a 
component  of  detergent-additized 
gasoline  or  detergent-additized  post- 
refinery  component  unless  the  detergent 
conforms  with  the  composition 
specifications  of  a  detergent  registered 
under  40  CFR  part  79,  and  the  detergent 
otherwise  complies  with  the 
requirements  of  §  80.141. 

(e)  (1)  No  person  shall  sell,  offer  for 
sale,  dispense,  supply,  offer  for  supply, 
transport,  or  cause  the  transportation  of 
detergent-additized  post-refinery 
component  unless  the  post-refinery 
component  has  been  additized  in 
conformity  with  the  interim  detergent 
program  requirements  of  §  80.141. 

(2)  Post-refinery  component  has  been 
additized  in  conformity  with  the  interim 
detergent  program  requirements  of 
§  80.141  when  the  detergent  component 
satisfies  the  requirements  of  §  80.141 
and: 

(i)  The  post-refinery  component  has 
been  additized  in  accordance  with  the 
detergent  composition  and  use 
specifications  of  a  detergent  registered 
under  40  CFR  part  79,  and  in 
accordance  with  at  least  the  minimum 
concentration  specifications  of  a 
detergent  registered  under  40  CFR  part 
79  or  as  otherwise  provided  under 
§  80.141(d)(2);  or 

(ii)  The  post-refinery  component  is 
composed  of  two  or  more  commingled 
post-refinery  components,  and  each 
component  has  been  additized  in 
accordance  with  the  detergent 
composition  and  use  specifications  of  a 
detergent  registered  under  49  CFR  part 
79,  and  in  accordance  with  at  least  the 
minimum  concentration  specifications 
of  a  detergent  registered  under  40  CFR 
part  79  or  as  otherwise  provided  under 
§  80.141(d)(2). 

S8ai56    Liability  for  violattona  of  the 
interim  datargant  program  controls  and 
prohlbitlona. 

(a)  Persons  liable — (1)  Gasoline  non- 
conformity. Where  gasoline  contained  in 
any  storage  tank  at  any  facility  owned, 
leased,  operated,  controlled  or 
supervised  by  any  gasoline  refiner, 
importer,  carrier,  distributor,  reseller, 
retailer,  wholesale  purchaser-consumer, 
oxygenate  blender,  or  detergent  blender, 
is  found  in  violation  of  any  of  the 
prohibitions  specified  in  §  80.155(a),  the 
following  persons  shall  be  deemed  in 
violation: 

(i)  Each  gasoline  refiner,  importer, 
carrier,  distributor,  reseller,  retailer, 
wholesale  purchaser-consumer, 
oxjgenate  blender,  or  detergent  blender. 


who  owns,  leases,  operates,  controls  or 
supervises  the  facility  (including,  but 
not  limited  to,  a  truck  or  individual 
storage  tank)  where  the  violation  is 
foimd; 

(ii)  Each  gasoline  refiner,  importer, 
distributor,  reseller,  retailer,  wholesale 
purchaser-consumer,  oxygenate  blender, 
detergent  manufacturer,  distributor,  or 
blender,  who  refined,  imported, 
manufactured,  sold,  offered  for  sale, 
dispensed,  supplied,  offered  for  supply, 
stored,  transported,  or  caused  the 
transportation  of  the  detergent-additized 
gasoline,  the  base  gasoline  component, 
the  detergent  comf>onent,  or  the 
detergent-additized  post-refinery 
component,  of  the  gasoline  that  is  in 
violation;  and 

(iii)  Each  gasoline  carrier  who 
dispensed,  supplied,  stored,  or 
transported  any  gasoline  in  the  storage 
tank  containing  gasoline  found  to  be  in 
violation,  and  each  detergent  carrier 
who  dispensed,  supplied,  stored,  or 
transported  the  detergent  component  of 
any  post-refinery  component  or  gasoline 
in  the  storage  tank  containing  gasoline 
found  to  be  in  violation,  provided  that 
the  EPA  demonstrates,  by  reasonably 
specific  showings  by  direct  or 
circumstantial  evidence,  that  the 
gasoline  or  detergent  carrier  caused  the 
violation. 

(2)  Post-refinery  component  non- 
conformity. Where  detergent-additized 
post-refinery  component  contained  in 
any  storage  tank  at  any  facility  owned, 
leased,  operated,  controlled  or 
supervised  by  any  gasoline  refiner, 
importer,  carrier,  distributor,  reseller, 
retailer,  wholesale  purchaser-consumer, 
oxygenate  blender,  deteigent 
manufacturer,  carrier,  distributor,  or 
blender,  is  found  in  violation  of  the 
prohibitions  specified  in  §  80.155(e),  the 
following  persons  shall  be  violation: 

(i)  Each  gasoline  refiner,  importer, 
carrier,  distributor,  reseller,  retailer, 
wholesale-purchaser  consumer, 
oxygenate  blender,  detergent 
manufacturer,  carrier,  distributor,  or 
blender,  who  ow^ns,  leases,  operates, 
controls  or  supervises  the  facility 
(including,  but  not  limited  to,  a  truck  or 
individual  storage  tank)  where  the 
violation  is  found; 

(ii)  Each  gasoline  refiner,  importer, 
distributor,  reseller,  retailer,  wholesale- 
purchaser  consumer,  oxygenate  blender, 
detergent  manufacturer,  distributor,  or 
blender,  who  sold,  offered  for  sale, 
dispensed,  supplied,  offered  for  supply, 
stored,  transported,  or  caused  the 
transportation  of  the  detergent-additized 
post-refinery  component,  or  the 
detergent  component  of  the  post- 
refinery  component,  in  violation;  and 
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(iiit  Bach  ciwiw  who 
supplied,  fltared.  or  (■•■^imrtnri  my 
detenguit-additiawl  piMl-cefiiwry 
compon— 1  in  tk«  *oifii  tank 
containing  post-refinery  component  in 
vioUtMB.  and  each  datargant  carrier 
^Mk^m  dUpansad.  suppliad.  atoiwd.  or 
transcHHled  tike  datefgant  oompftnent  of 
any  da(Brgeat<additiaBd  post-rofiaery 
component  which  i«  in  the  storage  taak 
containing  detaiynt-additiaBd  post- 
refinaiy  iiiajinnml  {ouad  to  be  in 
violation,  povided  that  the  EPA 
demooMnlas  k^  laasonably  specific 
sbowiags  by  dii«ct  or  circumstantial 
evidence,  that  tha  gasoline  ordetargent 
carrier  caused  ti»  violatkwi. 

(3J  Detergent  non-conformity.  VVbere 
the  detergent  (prior  to  additization) 
contained  in  any  storage  tank  or 
container  found  at  any  facility  owned, 
leased,  operated,  controlled  or 
supervised  by  any  gasoline  refiner. 
importer,  cairier,  distributor,  reseller, 
retailer,  wholesale-purchaser  consumer, 
oxygenate  blender,  detergent 
manufacturer,  carrier,  distributor,  or 
blender,  is  found  in  violation  of  the 
prohibitions  specified  in  §B0.155(d).  the 
following  persons  shall  be  in  violation: 

(i)  Eacn  gasoline  refiner,  importer, 
carrier,  distributor,  reseller,  retailer, 
wholesale-pxirchaser  consumer, 
oxygenate  blender,  detergent 
manufacturer,  carrier,  distributor,  or 
blender,  who  owns,  leases,  operates, 
controls  or  supervises  the  facility 
(including,  but  not  limited  to,  a  truck  or 
individud  storage  tank)  where  the 
violation  is  found: 

(ii)  Each  gasoline  reBner.  importer, 
distribtitor.  reseller,  retailer,  wholesale- 
purchaser  oonsumer.  oKygenate  blender, 
dete^ent  manufacturer,  distributor,  or 
blender,  who  sold,  offered  for  sale, 
dispensed,  supplied,  offered  for  supply, 
stored,  transported,  or  caused  the 
transportation  of  the  detergent  that  is  in 
violation;  and 

(iii)  Each  gasoline  or  detergent  carrier 
who  dispensed,  supplied,  stored,  or 
transported  any  detergent  which  is  in 
the  storage  tank  or  container  containing 
detergent  found  to  be  in  violation, 
providing  that  EPA  demonstrates,  by 
reasonably  ^lecific  shcwings  by  direct 
or  circiunstantial  evidence,  that  the 
gasoline  or  detergent  carrier  caused  the 
violation. 

(4)  Volumetric  additive  reconciliation. 
Where  a  liolation  of  the  volumetric 
additive  reconciliation  requirements 
established  by  §80. 155(b)  has  occurred, 
each  detergent  blender  who  owns, 
leases,  operates,  controls  or  supervises 
(he  facility  (including,  but  not  limited 
to,  a  truck  or  individual  storage  tank) 
'vherc  the  violation  has  cxxiirred,  shall 
I  :  in  violation. 


(5)  AoAicdnwt^dbctuMMt  Whsre 
a  violation  of  i«>.lSS(c)  is  fmnd  at  a 
{acilityoMnMd,  laaaad.  operated. 
coolsaUad.  or  SHparfised  by  enj 
gasoline  lefinar.  ioportec  cenier. 
distributar.  peaalW.  retailer,  wftolaeale- 
purckaser  oonawmar.  aicygaante  blender. 
detergent  aaaniiiactnrer.  cafrier. 
distributor,  or  blender,  the  foUowtng 
petsans  shall  be  in  vioiation:  each 
gaeoiine  refiner,  importer,  carrier. 
distributor,  leeeller.  retailer,  wholesale- 
purchaser  consumer,  oxygon  ate  Uender. 
detBigent  aiannhctTirer.  carrier, 
distribntor.  or  blender,  who  oaaa, 
leases,  opcntea.  control  or  snpervases 
the  facility  (inclodiag.  but  not  lunited 
to,  a  truck  or  individoai  Slocage  4aak) 
where  the  violation  is  lound. 

(b)  Brmi^ied  refiner  vicarioas  kmbiiitfr. 
Where  any  violation  of  the  prehibitians 
specifiad  in  $a0.1SS  has  occurred,  with 
the  eacepdon  of  violations  of 

§  80.15S(c).  a  refiner  will  also  be 
deemed  liable  for  violations  oocarring  at 
a  facility  operating  under  such  refiner's 
corporate,  trade,  or  brand  name  or  that 
of  any  of  its  marketing  subsidiaries.  For 
purposes  of  this  section,  the  word 
facility  includes,  but  is  not  limited  to, 
a  tmck  or  individual  storage  tank. 

(c)  Defenses.  (1)  In  any  case  in  which 
a  gasoline  refiner,  importer,  distributor, 
carrier,  reseller,  retailer,  wholesale- 
purchaser  consumer,  oxygenate  blender, 
detergent  distributor,  carrier,  or  blender, 
is  in  violation  of  any  of  the  prohibitions 
of  %  60.155.  die  regulotod  p«ty  ^all  be 
deemed  not  in  vitiation  if  it  can 
demonstrate: 

(i)  That  the  violation  was  not  caused 
by  the  regulated  party  or  its  employee 
or  agent: 

(ii)  That  product  transfer  documents 
account  for  the  gasoHne  detergent,  or 
detergent-addilized  posi-refmery 
component  in  violation  and  indicate 
that  the  gasoline,  detergent,  or 
detergent-additized  post -refinery 
component  satisfied  relevant 
requirements  when  it  left  their  control: 
and 

(iii)  That  the  party  has  fiilfiUed  the 
requirements  of  paragraphs  (c)  (2)  or  (3) 
of  this  section,  as  applicable. 

(2)  Branded  lefiaer.  (i)  Where  a 
branded  refiner,  pursuant  to  paragraph 
(b)  of  this  section,  is  in  violation  of  any 
of  the  prohibitions  of  §  80.155  as  a  result 
of  violations  occurring  at  a  facility 
(including,  but  not  limited  to,  a  truck  or 
individual  storage  tank)  which  is 
operating  under  the  corporate,  trade  or 
brand  name  of  a  refiner  or  that  of  any 
of  its  marketing  sidisidiaries,  the  refiner 
shall  be  deemed  not  in  violation  if  it  can 
demonstrate,  in  addition  tolhe  defense 
requirements  stated  in  paragraph  (c)(1) 


of  this  section.  4hat4hfe  vielatian  «MS 
caused  by: 

(A)  An  act  hi  violation  of  law  (other 
than  these  regulations),  or  an  act  of 
sabotage  or  vandalism,  whether  or  not 
such  acts  are  viowtrans  of  taw  in  the 
jurisdiction  where  the  violation  of  the 
prohibitioDS  of  S  fl0.1S5  occmied;  or 

(B)  The  action  of  any  gasoline  refiner, 
importer,  reseller,  distributor,  oxygenate 
blender,  detergent  manufactuier, 
distributor,  blender,  or  retainr  or 
wholesale  purchaser-consumer  supplied 
by  any  of  these  persons,  in  violation  of 
a  contractual  undertaking  imposed  by 
the  refiner  designed  to  prevent  such 
action,  and  despite  the  implementation 
of  an  oversight  program,  including,  but 
not  limited  to,  periodic  review  of 
product  transfer  doounents  by  the 
refiner  to  ensure  compliance  with  such 
contractual  obligation;  or 

(C)  The  action  of  any  gasoline  or 
detergent  carrier,  or  o^er  gasoline  or 
detergent  distributor  not  subject  to  a 
contract  with  the  refiner  but  engaged  by 
the  refiner  for  transportation  of  gasoline, 
post-refinery  component,  or  detergent, 
to  a  gasoline  or  detergent  distributor, 
oxygenate  blender,  detergent  blender, 
gasoline  retailer  or  wholesale  purchaser 
consumer,  despite  specification  or 
inspection  of  procediu'es  or  equipment    . 
by  the  refiner  which  are  reasonably 
calculated  to  prevent  such  action. 

(ii)  In  this  paragraph  (c)(2).  to  show 
that  the  violation  "was  caused"  by  any 
of  the  specified  actions,  the  party  roust 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 
evidence,  that  the  violation  was  caused 
or  must  have  been  caused  by  another. 

(3)  DeteigenI  blender.  In  any  case  in 
which  a  detergent  blender  is  liable  for 
violating  any  of  the  prohibitions  of 
§  80.155,  the  detergent  blender  shall  not 
be  deemed  in  violation  if  it  can 
demonstrate,  in  addition  to  the  defense 
requirements  stated  in  paragraph  (c)(1) 
of  this  section,  the  following: 

(i)  That  it  obtained  or  supplied,  as 
appropriate,  prior  to  the  detergent 
blending,  written  instructions  from  the 
detergent  manufacturer  or  other  party 
with  knowledge  of  such  instructions, 
specifying  the  detei]gent's  minimum 
recommended  concentration  as  found  in 
the  40  CFR  part  79  registration  and, 
where  appropriate,  the  deteigent's  use 
limitations  in  regard  to  leaded  product; 
and 

(ii)  That  it  has  implemented  a  quality 
assurance  program  that  includes,  but  is 
not  limited  to,  a  periodic  review  of 
supporting  product  transfer  and  volume 
measurement  documents  to  confirm  the 
correctness  of  the  product  transfer  and 
volumetric  adciitive  reconciliation 


documents  created  for  the  additized 
product. 

(4)  Detergent  eteaafactttper.  In  any 
case  in  which  a  detergent  manufacturer 
would  be  liable  for  violatmg  any  of  the 
prohibitions  of  §  80.155  pursuant  to 
paragraph  (a)  of  this  section,  the 
detergent  manuEacrurer  shall  not  be  in 
violation  if  it  can  demonstrate  the 
following: 

(i)  Product  transfer  documents  which 
account  for  the  detergent  component  of 
the  product  in  violation  and  which 
indicate  that  such  detergent  satisfied 
relevant  requirements  when  it  left  the 
detergent  manubcturer's  control: 

(ii)  Test  results  performed  in 
accordance  wth  the  detergent  testing 
analysis  submitted,  or  available  for 
submission,  by  the  manufacturer  to  EPA 
as  part  of  the  interim  detergent  program 
requirements.  The  test  results  must 
accurately  establish  that  the  detergent 
component  of  the  product  determined  to 
be  in  violation  was  in  conformity  with 
the  composition  and  concentration 
specifications  of  the  detergent's  40  CFR 
part  79  registration  when  the  detergent 
lefi  the  manufacturer's  control:  and 

(iii)  Written  blending  instructions  that 
were  supplied  by  the  detergent 
manufacturer  to  its  customer  who 
purchased  or  obtained  from  the 
manufacturer  the  detergent  component 
of  the  product  determined  to  be  in 
violation.  The  written  blending 
instructions,  which  must  have  been 
supplied  by  the  manufacturer  to  the 
customer  prior  to  the  customer's  use  or 
sale  of  the  detergent,  must  accurately 
identify  the  minimum  recommended 
concentration  of  the  detergent  necessary- 
to  control  deposits,  as  specified  in  the 
detergent's  40  CFR  part  79  registration, 
and  must  also  accurately  identify  if  the 
detergent,  at  that  concentration,  is  only 
registered  as  effective  for  use  in  leaded 
gasoline. 

(d)  Detergent  manufacturer  causation 
liabHity.  In  any  case  in  which  a 
detergent  manufacturer  is  liable  for  a 
violation  of  §80.155  pursuant  to 
paragraph  (a)  of  this  section,  and  the 
manufacturer  establishes  affirmative 
defense  to  such  liability  pursuant  to 
paragraph  (c)  of  this  section,  the 
detergent  manufacturer  will  be  liable  for 
the  violation  of  §  80.155  pursuant  to  this 
paragraph  (d)  of  this  section,  provided 
that  EPA  can  demonstrate,  by 
reasonably  specific  showings  by  diiect 
or  circumstantial  evidence,  that  the 
detergent  manufacturer  caused  the 
violation. 


S8aiS7   Voiueiatric additive reconcilietion 
f 'VAfn.  equipment  caRbraaon,  and 
vecoidlteoping  requirementSi. 

This  section  contains  requirements  for 
automated  detergent  blending  facilities 
and  hand-blending  detergent  facilities. 
All  gasolines  and  all  post-refinery 
components  (PRC)  iiUended  for  use  in 
gasoUne  must  be  additized,  unless 
otherwise  noted  in  supporting  VAR 
records,  and  must  be  accounted  for  in 
VAR  records.  The  VAR  reconciliation 
standard  is  attained  under  ttiis  section 
when  the  actual  concentration  of 
detergent  used  per  VAR  record  equals  or 
exceeds  the  lov>rest  additive 
concentration  (LAC)  specified  for  that 
detergent  in  its  40  CFR  part  79 
registration,  except  as  may  be  modified 
pursuant  to  §  80.141(d)(2).  Each  VAR 
record  must  identify  the  brands  and 
grades  of  gasoUne,  and  the  types  of  PRC. 
being  measured  on  that  record.  There 
must  be  a  separate  VAR  record  for 
leaded  gasoline  being  additized  with  a 
detergent  registered  as  effective  for  use 
with  leaded  gasoline  only,  or  used  at  a 
concentration  that  is  registered  as 
effective  for  leaded  gasoline  only. 
Detergent  being  so  used  must  be 
accurately  and  separately  measured, 
either  through  the  use  of  a  separate 
storage  tank  for  it.  or  a  separate  meter, 
or  the  use  of  some  other  measurement 
system  that  is  able  to  accurately 
distinguish  its  use  from  that  of  other 
detergents.  Measurements  of  detergent 
and  gasoline  must  be  precise  to  at  least 
the  nearest  gallon. 

(a)  For  an  automated  detergent 
blending  facility,  for  each  VAR  period, 
for  each  detergent  storage  tank  Mid  eadi 
detergent  in  that  storage  tank,  the 
following  must  be  recorded: 

(1)  The  manufacturer  and  commercial 
identifying  name  of  the  detergent 
additixT  package  being  reoMiciled.  and 
the  LAC  specified  for  that  detergent  in 
its  40  CFR  part  79  registration  for  use 
with  the  apphcable  type  of  gasoline  (i.e., 
unleaded  or  leaded).  The  LAC  must  be 
expressed  in  terras  of  gallons  of 
detergent  per  gallons  of  gasoline.  The 
record  must  indicate  if  the  specified 
LAC  is  only  effective  for  use  with 
leaded  gasoline. 

(2)  The  total  volume  of  detergent 
blended  into  gasoline  and  PRC,  in 
accordance  with  either  paragraph 
(a)(2)(i)  or  paragraph  (aK2)(ii)  of  this 
section,  as  applicable. 

(i)  For  a  facility  which  uses  in-Une 
meters  to  measure  detergent  usage,  the 
total  volume  of  detergent  measured, 
togetlier  writh  supporting  data  which 
includes  one  of  die  following:  the 
beginning  and  ending  meter  readings  for 
each  meter  being  measured,  the  metered 
batch  volume  measurranents  for  each 


meter  being  measured,  or  other 
comparable  ntetered  measurements.  The 
supporting  data  may  be  supplied  in  the 
form  of  computer  printouts  or  other 
comparable  documentatioB. 

(ii)  (A)  For  a  facihty  which  uses  a 
gauge  to  measure  the  inventory  of  the 
detergent  storage  tank,  the  toui  volume 
of  detergent  shall  be  cakuiated  from  the 
following  equation: 
Detergent  Volume  =  (A)  -  (B)+(C)  -  (D) 
where: 
A  =  initial  detergent  inventory  of  the 

tank 
B  =  final  detergent  inventory  of  the  tank 
C  =  sum  of  any  additioias  to  dete.f^ent 

inventory 
D  =  sum  of  any  withdrawals  from 

detergent  inventory  for  purposes 

other  than  the  additization  of 

gasoline  or  PRC 
(B)  The  value  of  each  of  the  variables 
in  the  equation  in  paragraph  (a)(2)(ii)(.\) 
of  this  section  must  be  separately 
recorded.  In  addition,  a  list  of  each 
detergent  addition  included  in  variable 
C  and  a  list  of  each  detergent 
withdrawal  included  in  v'ariable  D  must 
be  provided. 

(3)  The  total  volume  of  gasoUne  plus 
PRC  to  which  detergent  has  been  added, 
together  with  supporting  data  which 
includes  me  of  the  following:  the 
beginning  and  ending  meter 
measurements  for  each  meter  being 
measured,  the  metered  batch  volume 
measurements  for  each  meter  being 
measured,  or  other  comparable  metered 
measurements.  The  supporting  data  may 
be  supplied  in  the  form  of  computer 
printouts  or  other  comparable  data. 

(4)  The  actual  detergent 
concentration,  calculated  as  the  total 
volume  of  detergent  added  (pursuant  to 
paragraph  (a)(2)  of  this  section),  divided 
by  the  total  volume  of  gasoline  plus  PRC 
(pursuant  to  paragraph  (aH3)  of  this 
section). 

(5)  A  list  of  each  concentration  rate 
initially  set  for  the  detergent  that  is  the 
subject  of  the  VAR  record,  together  with 
the  date  and  description  of  each 
adjustment  to  any  initially  set 
concentration.  The  concentration 
adjustment  inktrmation  may  be    , 
supplied  in  the  form  of  computer 
printouts  or  other  comparable 
documentation.  No  concentration 
setting  is  permitted  below  the 
applicable  LAC  specified  in  the 
detergent's  40  CFR  part  79  registration, 
except  as  may  be  modified  pursuant  to 

§  80.141(d)(2). 

(6)  The  dates  of  the  VAR  period, 
which  shall  be  no  greater  than  a 
calendar  month,  and  which  shall  in  no 
event  terminate  beyond  the  end  of  the 
calendar  month  in  which  that  VAR 
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period  began.  Any  adjustment  to  any 
detergent  concentration  rate  more  than 
10  percent  over  the  concentration  rate 
initially  set  in  the  VAR  period  shall 
terminate  that  VAR  period  and  initiate 
a  new  VAR  period. 

(b)  For  a  hand-blending  detergent 
fiacility  where  any  non-automated 
method  is  used  to  blend  detergent,  for 
each  detergent  and  for  each  batch  of 
gasoline  and  each  batch  of  PRC  to  which 
the  detergent  ie  being  added,  the 
following  shall  be  recorded: 

(1)  The  manufacturer  and  commercial 
identifying  name  of  the  detergent 
additive  package  being  reconciled,  and 
the  LAC  specified  for  that  detergent  in 
its  40  CFR  part  79  registration  for  use 
with  the  applicable  type  of  gasoline  (i.e., 
unleaded  or  leaded).  The  LAC  must  be 
expressed  in  terms  of  gallons  of 
detergent  per  gallons  of  gasoline.  The 
record  must  indicate  if  the  specified 
LAC  is  only  effective  for  use  with 
leaded  gasoline. 

(2)  The  date  of  the  additization  that  is 
the  subject  of  the  VAR  record. 

(3)  The  volume  of  added  detergent. 

(4)  The  volume  of  the  batch  of 
gasoline  and/or  PRC  to  which  the 
detergent  has  been  added. 

(5)  The  brand,  grade,  and  leaded/ 
unleaded  status  of  gasoline,  and/or  the 
type  of  PRC. 

(6)  The  actual  detergent 
concentration,  calculated  as  the  volume 
of  added  detergent  (pursuant  to 
paragraph  (b)(3)  of  this  section),  divided 
by  the  volume  of  gasoline  and/or  PRC 
(pursuant  to  paragraph  (b)(4)  of  this 
section). 

(c)  Every  VAR  formula  record  created 
pursuant  to  paragraphs  (a)  and  (b)  of 
this  section  shall  contain  the  following: 

(1)  The  signature  of  the  creator  of  the 
VAR  record: 

(2)  The  date  of  the  creation  of  the 
VAR  record:  and 

(3)  A  certification  of  correctness  by 
the  creator  of  the  VAR  record. 

(d)  Automated  detergent  blenders 
must  calibrate  their  detergent 
equipment  each  calendar  quarter,  in 
January.  April,  )uiy,  and  October  and 
each  time  (he  detergent  package  is 
changed. 

(e)  The  following  VAR  supporting 
doctmientation  must  also  be  created  and 
maintained:  all  volume  measiuements 
must  be  to  at  least  the  nearest  gallon  in 
accuracy: 

(1)  For  all  automated  detergent 
blending  facilities,  documentation 
reflecting  performance  of  the 
calibrations  required  by  paragraph  (d)  of 
this  section,  and  any  associated 
adjustments  of  the  automated  detergent 
equipment: 


(2)  For  all  automated  detergent 
blending  facilities,  a  record  specifying, 
for  each  VAR  period,  the  volume  in 
gallons  of  each  transfer  from  the  facility 
of  unadditized  base  gasoline,  identifying 
its  date  of  transfer  and  the  name  of  the 
recipient; 

(3)  For  all  hand  blending  faciUties 
which  are  termiiuds,  a  monthly  record 
specifying  the  voliune  in  gallons  of  each 
transfer  from  the  facility  of  unadditized 
base  gasoline,  identifying  its  date  of 
transfer  and  the  name  of  the  recipient; 
and 

(4)  For  all  detergent  blending 
facilities,  product  transfer  documents 
for  all  gasoline,  detergent  and  detergent- 
additized  post-refinery  component 
transferred  into  or  out  of  the  facility:  in 
addition,  bills  of  lading,  transfer,  or  sale 
for  all  unadditized  post-refinery 
component  transferred  into  the  facility. 

(f)  All  detergent  blendera  shall  retain 
the  documents  required  to  be  created  by 
this  section  for  a  period  of  five  yeara 
from  the  date  the  VAR  calculation 
records  and  VAR  supporting 
documentation  are  created  pureuant  to 
this  section,  and  shall  deliver  them  to 
the  EPA  Administrator,  or  the 
Administrator's  authorized 
representative,  upon  the  Administrator's 
or  the  Administrator's  authorized 
representative's  request. 

f  80.1 58    Product  transfer  documents. 

(a)  Contents.  For  each  occasion  when 
any  gasoline  refiner,  importer,  reseller, 
distributor,  carrier,  retailer,  wholesale 
purchaser-consumer,  oxygenate  blender, 
detergent  manufacturer,  distributor, 
carrier,  or  blender,  transfers  custody  or 
title  to  Any  gasoline,  detergent,  or 
detergent-additized  post-refinery 
component  other  than  when  detergent- 
additized  gasoline  is  sold  or  dispensed 
at  a  retail  outlet  or  wholesale  puxchaser- 
consumer  facility  to  the  ultimate 
consiuner  for  use  in  motor  vehicles,  the 
transferor  shall  provide  to  the 
transferee,  and  the  transfaree  shall 
acquire  teom  the  transferor,  documents 
which  acciuately  include  the  following 
information: 

(1)  The  name  and  address  of  the 
transferee; 

(2)  The  name  and  address  of  the 
transferor: 

(3)  The  date  of  the  transfer: 

(4)  The  volume  of  product  transferred: 
(S)(i)  The  identity  of  the  product 

being  transferred  (i.e.,  its  identity  as 
base  gasoline,  detergent,  detergent- 
additized  gasoline,  or  a  specifically 
named  detergent-additized  oxygenate  or  . 
detergent-additized  gasoline  blending 
stock  that  comprises  a  detergent- 
additized  post-refinery  component); 


(ii)  If  the  product  being  transferred 
consists  of  two  or  more  different  types 
of  product  subject  to  this  regulation,  i.e., 
base  gasoline,  detergent-additized 
gasoline:  or  specified  detergent- 
additized  post-refinery  component,  then 
the  product  transfer  document  for  the 
commingled  product  must  identify  each 
such  type  of  component  contained  in 
the  commingled  product; 

(6)  If  the  product  being  transferred  is 
base  gasoUne,  the  following  must  be 
stated  on  the  product  transfer 
document:  "Base  gasoline — Not  for  sale 
to  the  ultimate  constuner"; 

(7)  The  name  of  the  detergent  as 
specified  in  its  40  CFR  part  79 
registration  must  be  used  to  identify  the 
detergent  on  its  product  transfer 
dociunent; 

(8)  If  the  product  being  transferred  is 
a  leaded  gasoline  as  defined  in  §  80.2(f), 
then  the  product  transfer  document 
must  identify  the  product  as  leaded  base 
gasoline  or  leaded  detergent-additized 
gasoline,  as  appficable; 

(9)  If  the  product  being  transferred  is 
detergent  that  is  only  authorized  for  the 
control  of  carburetor  deposits,  then  the 
following  must  be  stated  on  the 
detergent's  transfer  document:  "For  use 
with  leaded  gasoline  only"; 

(10)  If  the  product  being  transferred  is 
detergent-additized  gasoline  that  has 
been  over-additized  in  anticipation  of 
the  later  (or  earlier)  addition  of  post- 
refinery  component,  a  statement  that  the 
product  has  been  over-additized  to 
account  for  a  specified  volume  in 
gallons  of  additional,  specified  post- 
refinery  component. 

(b)  Gasoline  caimot  be  additized  with 
a  detergent  authorized  only  for  the 
control  of  carburetor  deposits  and 
whose  product  transfer  document  states 
"For  use  with  leaded  gasoline  only", 
and  gasoline  cannot  be  additized  at  the 
lower  concentration  specified  for  a 
detergent  authorized  at  a  lower 
concentration  for  the  control  of 
carburetor  deposits  only,  unless  the 
product  transfer  docimient  for  the 
gasoline  to  be  additized  identifies  it  as 
leaded  gasoline. 

(c)  Recordkeeping  period.  Any  person 
creating,  providing  or  acquiring  product 
transfer  documentation  for  gasoline, 
detergent,  or  detergent-additized  post- 
refinery  component  shall  retain  the 
documents  required  by  this  section  for 
a  period  of  five  yean  from  the  date  the 
product  transfer  documentation  was 
created,  received  or  transferred,  and 
shall  deliver  such  documents  to  EPA 
upon  request. 

S  80.150    Pwwltlas. 

(a)  General.  Any  person  who  violates 
any  prohibition  or  affirmative 


requirement  of  §  80.155  shall  be  liable  to 
the  United  States  for  a  civil  penalty  of 
not  more  than  the  sum  of  $25,000  for 
every  day  of  such  violation  and  the 
amount  of  economic  benefit  or  savings 
resulting  fitnn  the  violation. 

(b)  Gasoline  non-conformity.  Any 
violation  of  §  80.155(a)  shall  constitute 
a  separate  day  of  violation  for  each  and 
every  day  the  gasoline  in  violation 
remains  at  any  place  in  the  gasoline 
distribution  system,  beginning  on  the 
day  that  the  gasoline  is  in  violation  of 
the  respective  prohibition  and  ending 
on  the  last  day  that  such  gasoline  is 
offered  for  sale  or  is  dispensed  to  any 
ultimate  consumer. 

(c)  Detergent  non-conformity.  Any 
violation  of  §  80.15S(d)  shall  constitute 
a  separate  day  of  violation  for  each  and 
every  day  the  detergent  in  violation 
remains  at  any  place  in  the  gasoline  or 
detergent  distribution  system,  beginning 
on  the  day  that  the  detergent  is  in 
violation  of  the  prohibition  and  ending 
on  the  last  day  that  detergent-additized 
gasoline,  containing  the  subject 
detergent  as  a  component  thereof,  is 
offered  for  sale  or  is  dispensed  to  any 
ultimate  consumer. 

(d)  Post-refinery  component  non- 
conformity. Any  violation  o(  §  80.155(e) 
shall  constitute  a  separate  day  of 
violation  for  each  and  every  day  the 
post-refinery  component  in  violation 
remains  at  any  place  in  the  post-refinery 
component  or  gasoline  distribution 
system,  beginning  on  the  day  that  the 
post-refinery  component  is  in  violation 
of  the  respective  prohibition  and  ending 
on  the  last  day  that  detergent-additized 
gasoline  containing  the  post-refinery 
component  is  ofiiered  for  sale  or  is 
dispensed  to  any  ultimate  consumer. 

(e)  Product  transfer  document  non- 
conformity. Any  violation  of  §  80.155(c) 
shall  constitute  a  separate  day  of 
violation  for  every  day  the  product 
transfer  document  is  not  fully  in 
compliance.  This  is  to  begin  on  the  day 
that  the  product  transfer  document  is 
created  or  should  have  been  created  and 
to  end  at  the  later  of  the  follovdng  dates: 
Either  the  day  that  the  document  is 


corrected  and  comes  into  compliance,  or 
the  day  that  gasoUne  not  additized  in 
conformity  with  interim  detergent 
program  requirements,  as  a  result  of  the 
product  transfer  document  non- 
conformity, is  offered  for  sale  or  is 
dispensed  to  the  ultimate  consumer. 

(0  Volumetric  additive  reconciliation 
(VAR)  record  keeping  non-conformity. 
Any  VAR  recordkeeping  violation  of 
§  80.155(b)  shall  constitute  a  separate 
day  of  violation  for  every  day  that  VAR 
recordkeeping  is  not  fully  in 
compliance.  Each  element  of  the  VAR 
record  keeping  program  that  is  not  in 
compliance  shall  constitute  a  separate 
violation  for  purposes  of  this  section. 

(g)  Volumetric  additive  reconciliation 
(VAR)  compliance  standard  non- 
conformity. Any  violation  of  the  VAR 
compliance  standard  established  in 
§  80.157  shall  constitute  a  separate  day 
of  violation  for  each  and  every  day  of 
the  VAR  compliance  period  in  which 
the  standard  was  violated. 

(h)  Volumetric  additive  reconciliation 
(VAR)  equipment  calibration  non- 
conformity. Any  VAR  equipment 
calibration  violation  of  §  80.155(b)  shall 
constitute  a  separate  day  of  violation  for 
every  day  a  VAR  equipment  calibration 
requirement  is  not  met. 

§80.160    Exemptions. 

(a)  Research,  development,  and 
testing  exemptions.  Any  detergent  that 
is  either  in  a  research,  development,  or 
test  status,  or  is  sold  to  petroleim^i. 
automobile,  engine,  or  component 
manufJEtcturers  for  research, 
development,  or  test  purpvoses,  is 
exempted  from  the  provisions  of  the 
interim  detergent  program,  provided 
that: 

(1)  The  detergent  (or  fuel  containing 
the  detergent)  is  kept  segregated  frt>m 
non-exempt  product,  and  the  party 
possessing  the  product  maintains 
documentation  identifying  the  product 
as  research,  development,  or  testing 
detergent  or  fuel,  as  applicable,  and 
stating  that  it  is  to  be  used  only  for 
research,  development,  or  testing 
purposes;  and 


(2)  The  detergent  (or  fuel  containing 
the  detergent)  is  not  sold,  offered  for 
sale,  transferred,  or  offered  for  transfer 
fit>m  a  retail  outlet.  It  shall  also  not  be 
transferred  or  offered  for  transfer  bom  a 
wholesale  piuchaser-consumer  facility, 
imless  such  fiacility  is  associated  with 
detei^nt  or  fitel  researdi,  development 
or  testing:  and 

(3)  The  party  using  the  product  for 
research,  development,  or  testing 
purposes  notifies  the  EPA,  on  at  least  an 
aimual  basis  and  prior  to  the  use  of  the 
product,  of  the  purpose{s)  of  the 
program(s)  in  which  the  product  will  be 
used  and  the  volume  of  the  product  to 
be  used.  This  information  must  be 
submitted  to  the  following  EPA  address: 
Director  (6406J).  Field  Operations  and 
Support  Division,  U.S.  Enviroiunental 
Protection  Agency,  401  M  Street  SW.. 
Washington,  DC  20460. 

(b)  Racing  fuel  and  aviation  fuel 
exemptions.  Any  fuel  that  is  refined, 
sold,  offered  for  sale,  transferred,  or 
offered  for  transfer  as  automotive  racing 
fuel  or  as  aircraft  engine  h;-el.  is 
exempted  from  the  provisions  of  the 
interim  detergent  program,  provided 
that: 

(1)  The  fuel  is  kept  segregated  from 
non-exempt  fuel,  and  the  party 
possessing  the  fuel  for  the  purposes  of 
refining,  selling,  offering  for  sale, 
transferring,  or  offering  for  transfer  the 
fuel  as  automotive  racing  fuel  or  as 
aircraft  engine  fuel,  maintains 
documentation  identifying  the  product 
as  racing  fuel  or  aviation  fiiel,  as 
applicable,  and  stating  that  is  it  not  for 
street  or  highway  use  in  motor  vehicles; 
and 

(2)  The  fiiel  is  not  sold,  offered  for 
sale,  transferred,  or  offered  for  transfer 
for  highway  use  in  a  motor  vehicle;  and 

(3)  In  the  case  of  racing  fuel,  the  fuel 
is  sold,  offered  for  sale,  transferred,  or 
offered  for  transfer  to  the  ultimate 
consumer  only  at  a  racing  facility. 

§8ai61-80.169    [Reserved] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  690  and  691 

Rmi640-AB73 

Fedarai  Pall  Grant  Program; 
Praaidantlai  Accaas  Scholarahip 
Program 

AGENCY:  Department  of  Education. 
action:  Final  regulations. 

summary:  The  Secretary  amends  the 
Federal  Pell  Grant  Program  regulations 
and  establishes  regulations  for  the 
Presidential  Access  Scholarship 
Program.  These  regulations  are  needed 
to  implement  provisions  of  the  Higher 
Education  Act  of  1965  (HEA)  as 
amended  by  the  Higher  Education 
Amendments  of  1992.  Public  Law  102- 
325  (the  1992  Amendments),  enacted  on 
July  23.  1992  and  the  Higher  Education 
Technical  Amendments  of  1993.  Public 
Uw  103-208  (1993  Technical 
Amendments),  enacted  on  December  20, 
1993. 

The  flnal  regulations  for  the  Federal 
Pell  Grant  Program  change  the  program 
name  from  "Pell  Grant  Program"  to 
"Federal  Pell  Grant  Program."  In 
addition,  the  regulations  update  student 
eligibility  requirements  and 
institutional  administration 
requirements. 

The  flnal  regulations  for  the 
Presidential  Access  Scholarship 
Program  specify  the  eligibility 
requirements  for  a  student  to  apply  for 
and  receive  an  award.  These  regulations 
also  specify  the  roles  of  institutions  of 
klgher  education.  State  ofHcials.  and 
State  agencies  in  administering  the 
program. 

EFfECnvC  DATE:  These  regulations  take 
effect  on  July  1.  1995  and  apply  to  the 
1995-96  and  subsequent  award  years. 
However,  afiiected  parties  do  not  have  to 
comply  with  the  information  collection 
requirements  in  §§690.12.  690.13. 
690.75.  690.82.  691.61.  691.73.  691.82. 
and  691.83  until  the  Department  of 
Education  publishes  in  the  Federal 
Register  the  control  numbers  assigned 
by  the  OfHce  of  Management  and 
Budget  (OMB)  to  these  information 
collection  requirements.  Publication  of 
the  control  numbers  notifies  the  public 
that  OMB  has  approved  these 
information  collection  requirements 
under  the  Paperwork  Reduction  Act  of 
1980. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Boulanger.  Student  Financial 
Assistance  Programs.  OfHce  of 
Postsecondary  Education.  U.S. 
Department  of  Education.  600 
Independence  Avenue  SW..  Room  4018. 


Regional  OCBca  Building  3.  Washington. 
D.C.  20202-5447.  Telephone  (202)  708- 
4607.  Individuals  who  use  a 
telecommunications  device  far  the  deaf 
(TDD)  may  call  the  Federal  Inlormatiaa 
Relay  Service  at  l-800-877-«339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Qb 
February  25, 1994,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  for  the  Federal  PeU 
Grant  Program  and  the  Presidential 
Access  Scholarship  Program  in  the 
Federal  Register  (59  FR  9354)  to 
implement  portions  of  the  1992 
Amendments  and  the  1993  Technical 
Amendments. 

These  regulations,  a  result  of  the 
NPRM  and  public  comment  on  those 
proposed  rules,  implement  the  statutory 
changes  required  under  the  1992 
Amendments  and  the  1993  Technical 
Amendments  to  the  HEA.  The  revised 
regulations — 

•  Rename  the  Pell  Grant  Program  the 
Federal  Pell  Grant  Program; 

•  Eliminate  the  duration  of  eligibility 
limitations  for  an  undergraduate  student 
without  a  baccalaureate  degree  or  its 
equivalent; 

•  Implement  the  new  academic  year 
definition  for  the  Federal  PeU  Grant 
Program  by  revising  the  methodology 
for  calculating  a  Federal  Pell  Grant 
payment  for  a  payment  period.  Revised 
methodologies  are  also  included  for 
programs  of  study  offered  by 
correspondence  and  for  programs  where 
the  Secretary  has  granted  an  exception 
to  the  requirement  that  a  program's 
academic  year  must  include  at  leest  30 
weeks  of  instructional  time; 

•  As  a  result  of  the  passage  of  the 
Violent  Crime  and  Law  Enforcement  Act 
of  1993.  incarcerated  students  in 
Federal  or  State  penal  institutions  are 
ineligible  to  receive  Federal  Pell  Grants 
for  any  period  of  enrollment  beginning 
on  or  after  enactment  of  that  Act. 
Incarcerated  students,  other  than  those 
in  Federal  or  State  penal  institutions, 
are  still  eligible  to  receive  Federal  Pell 
Grants.  The  cost  of  attendance  of  those 
students  under  section  472(6)  of  the 
HEA  is  still  limited  to  "tuition  and  fees 
and,  if  required,  books  and  supplies." 
The  provisions  of  this  Act  also  repeal 
the  statutory  requirements  that  are  the 
basis  for  the  provisions  in  §  690.75  (f). 
(g).  and  (h)  of  the  NPRM.  These 
provisions  are  deleted  from  the  final 
regulations. 

•  Incorporate  references  to  the 
expected  family  contribution  (EFC) 
under  part  F.  title  IV  of  the  HEA  and 
eliminate  references  to  the  Pell  Grant 
Index  (PGI); 


•  Eliminate  the  necessity  that  a 
student  present  a  Student  Aid  Report 
(SAR)  to  an  institution  in  order  to  be 
paid  his  or  her  Federal  Pell  Grant  if  the 
institution  participated  in  the  electronic 
or  magnetic  disbursement  systems. 

•  Require  an  institution  to  pay  a 
student  on  the  basis  of  a  valid 
Institutional  Student  Information 
Record  (ISIR).  i.e..  a  report  to  an 
institution  generated  by  the  central 
processor  that  includes  an  applicant's 
apphcation  information  and  EFC; 

•  Provide  that  less-than-half-time 
students  receive  Federal  Pell  Grants; 
and 

•  Provide  that,  under  certain 
circumstances,  a  full-time  student 
pursuing  an  associate  or  baccalaureate 
degree  may  receive  up  to  two  Scheduled 
Federal  Pell  Grants  within  one  award 
year.  One  of  those  circumstances  is  a 
determination  by  the  Secretary  that 
sufficient  funds  are  available  from  the 
Federal  Pell  Grant  Program 
appropriation  for  that  award  year  to 
make  all  or  part  of  a  second  Scheduled 
Federal  Pell  Grant  award. 

Conforming  changes  have  also  been 
made  to  incorporate  changes  made  in 
the  regulations  governing  Institutional 
EUgibility  Under  the  Higher  Education 
Act  of  1965,  as  Amended.  34  CFR  part 
600  (59  FR  22324),  and  in  the  Student 
Assistance  General  Provisions,  34  CFR 
part  668  (59  FR  22348). 

The  regulations  also  implement  the 
Presidential  Access  Scholarship  (PAS) 
Program,  a  program  to  encourage 
students  from  low-  and  moderate- 
income  families  to  upgrade  their  course 
of  study  at  the  high  school  level,  finish 
high  school,  and  attend  college. 
However,  funds  have  yet  to  be 
appropriated  for  the  PAS  Program. 

Changes  were  made  to  the  PAS 
Program  regulations  to  parallel  changes 
being  made  to  the  Federal  Pell  Grant 
Program  regulations  because  the 
delivery  of  PAS  Program  funds  would 
be  done  using  the  same  delivery  system 
as  the  Federal  Pell  Grant  Program  and 
conforming  changes  would  simplify  the 
administration  of  the  PAS  Program  in 
the  following  provisions:  §691.2, 
§691.3,  §691.61,  §690.64.  §691.66, 
§691.77,  §691.82.  and  §691.83. 

Substantive  Changes  to  the  NPRMs 

Part  690— Federal  PeU  Grant  Program 

The  Federal  Pell  Grant  Program 
application  process  is  evolving  from  a 
paper  to  an  electronic  application 
process.  To  reflect  that  change  and 
respond  to  public  comment  with  regard 
to  this  evolution,  the  Secretary  has 
made  a  number  of  changes  in  the  final 
regulations. 


A  student  may  still  submit  a  paper 
application  to  the  Secretary  for  the  latter 
to  calculate  the  student's  expected 
family  contribution.  A  student  applying 
using  a  paper  application  receives  an 
SAR.  Any  institutions  listed  by  the 
student  on  his  or  her  application  may 
also  receive  the  student's  application 
information  and  expected  family 
contribution  (EFC)  from  the  central 
processor.  At  the  election  of  the 
institution,  the  central  processor  may 
mail  a  magnetic  record  or  paper 
document  to  the  institution  or 
electronically  transmit  the  student's 
information  to  the  institution. 
The  student  may  also  apply 
electronically  through  the  institution  he 
or  she  is  attending  or  plans  to  attend. 
Under  this  procedure,  the  student  still 
may  complete  a  paper  application  and 
obtain  the  necessary  signatures  on  that 
application,  e.g.,  the  student  and  at  least 
one  of  the  student's  parents  if  the 
student  is  a  dependent  student. 
However,  the  student  would  bring  the 
signed  application  to  the  institution. 
Alternatively,  the  student  may  complete 
an  electronic  application,  and  the 
student,  and  one  of  the  student's  parents 
ii  die  student  is  dependent,  sign  a 
printout  of  the  information  entered  on 
toe  electronic  application.  The 
institution  would  then  transmit 
electronically  the  student's  application 
information  to  the  central  processor. 
The  central  processor  would  calculate 
the  student's  EFC  based  upon  the 
application  information  and  transmit 
elpctronically  the  student's  application 
inlormation  and  EFC  back  to  any 
institutions  designated  by  the  student  to 
receive  the  information. 

When  an  institution  receives  the 
student's  application  information  and 
EFC  from  the  central  processor,  the 
electronic  or  magnetic  record  or  the 
paper  document  is  considered  an 
'Mp«:ti»".»icnal  Student  Information 
Record"  or  "ISIR."  If  that  information  is 
accurate  and  complete  as  of  the  date  of 
application,  that  electronic  record  or 
paper  docimient  is  considered  a  "valid 
ISIR."  Based  upon  that  valid  ISIR,  the 
institution  determines  a  student's 
eligibility  for  a  Federal  Pell  Grant  award 
cri  tho  amount  of  that  award  and  pays 
th';  st'iidcnt  his  or  her  award.  An 
institution  receiving  ISIRs  may  not 
require  a  student  to  submit  an  SAR  as 
a  precondition  to  receiving  a  Federal 
Pell  Grant  award.  Thus,  in  general,  the 
ISIR  and  valid  ISIR  are  taking  the  place 
of  the  SAR  and  the  valid  SAR  in  the 
processing  of  Federal  Pell  Grant  awards 
H'^"""'"-.  rr.  institution  must  pay  a 
student  a  Federal  Pell  Grant  award  on 
the  basis  of  receiving  either  a  valid  SAR 
or  valid  ISIR.  An  institution  is  not 


required  to  pay  a  student  in 
circumstances  where  (1)  the  student  is 
not  qualified  to  receive  a  disbursement, 
e.g.,  the  student  is  in  default  on  a 
Federal  Stafford  loan;  or  (2)  the 
institution  is  specifically  authorized  by 
the  Secretary  to  withhold  payment,  e.g., 
the  institution  has  requested,  but  not  yet 
received,  a  financial  aid  transcript 
under  34  CFR  668.19. 

As  a  result  of  this  change  and  public 
comment  on  the  proposed  regulations 
that  pointed  out  that  current  and 
proposed  regulatory  provisions  were  not 
in  keeping  with  this  change,  the 
Secretary  is  revising  several  current  and 
proposed  regulatory  provisions,  as 
explained  below. 

As  just  noted,  an  institution  pays  a 
Federal  Pell  Grant  award  to  a  student  on 
the  basis  of  a  valid  ISIR,  which  is 
defined  as  a  paper  document  or  a 
computer-generated  electronic  or 
magnetic  record  that  the  Federal  Pell 
Grant  central  processor  transmits  to  an 
institution.  This  document  takes  the 
place  of  what  was  previously  knovm  as 
an  electronic  SAR  or  "ESAR"  that  an 
institution  would  receive  under  the 
Electronic  Data  Exchange  (EDE). 
Therefore,  the  Secretary  has  amended 
the  definition  of  a  "valid  SAR"  to  delete 
the  reference  to  an  SAR  received  imder 
EDE. 

The  Secretary  has  also  changed  the 
signature  requirements  necessary  to 
support  a  Federal  Pell  Grant  award.  The 
Secretary  has  deleted  the  requirement 
that  a  valid  ISIR  be  signed.  The  ISIR  is 
also  valid  if  it  accurately  reflects 
corrections  that  (1)  are  based  on  signed 
correction  documentation  or 
documentation  submitted  under  34  CFR 
668.57  and  (2)  are  processed  through  the 
central  processor. 

The  Secretary  is  adding  §  690.63(a)(6) 
that  designates  the  methodologies  in 
§690.63  that  the  institution  uses  to 
calculate  a  payment  for  a  payment 
period  if  an  institution  is  granted  a 
waiver  of  the  minimum  30-week 
requirement  for  the  academic  year. 

The  Secretary  is  removing  §  690.64(c) 
that  requires  an  institution  to  combine 
minisessions  during  payment  periods 
that  occur  within  two  award  years. 

The  Secretary  is  revising  §  690.66  that 
establishes  how  to  calculate  a  payment 
for  a  payment  period  for  a  program  of 
study  by  correspondence.  "The  revision 
incorporates  the  new  academic  year 
definition  by  requiring  that  payments 
for  correspondence  courses  be 
calculated  in  a  way  that  considers  both 
the  number  of  weeks  of  instructional 
time  and  the  number  of  credit  hours. 

The  Secretary  is  adding  a  new 
§  690.67  to  the  regulations  allowing  for 
up  to  2  Scheduled  Federal  Pell  Grant 


Program  awards  in  an  award  year  and  is 
authorizing  an  institution  that  provides 
up  to  2  Scheduled  Federal  Pell  Grant 
awards  in  an  award  year  to  determine 
which  students  qualify  for  a  second 
Scheduled  Award  within  the  award  year 
using  criteria  established  by  the 
Secretary  in  this  section. 

The  Secretary  is  removing  §  690.77, 
Initial  disbm^ement  of  a  Pell  Grant  in 
an  award  year  without  a  valid  SAR. 

The  Secretary  is  adding  requirements 
to  §  690.82  to  specify  what  types  of 
application  information  must  be 
retained  at  an  institution  when  the 
institution  submits  a  student's 
application  information  to  the  Secretary 
electronically.  An  institution  has  been 
required  to  retain  a  student's 
application  information  under  its  EDE 
participation  agreement  with  the 
Secretary  when  that  institution  has 
submitted  the  student's  application 
information  electronically  to  the  central 
processor.  However,  the  Secretary 
believes  that  it  is  important  to  add  to  the 
record  retention  requirements  in  the 
regulations  what  types  of  application 
information  must  be  retained  rather 
than  rely  solely  on  an  institution's  EDE 
participation  agreement.  In  addition,  the 
Secretary,  through  publication  of  a 
notice  in  the  Federal  Register,  is 
allowing  for  institutions  to  retain 
documents  in  media  formats  other  than 
paper  and  microform.  The  Secretary 
intends  to  indicate  in  the  notice  the 
types  of  media  storage  acceptable  to  the 
Secretary  and  docimients  an  institution 
may  retain  in  media  other  than  paper. 

Part  691 — Presidential  Access 
Scholarship  Program 

There  are  no  substantive  differences 
between  the  PAS  Program  NPRM  and 
the  final  regulations  except  where 
conforming  changes  were  made  to 
coordinate  the  PAS  Program  regulations 
with  the  Federal  Pell  Grant  Program 
regulations. 

Analjrsis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  on  the  NPRM,  61 
parties  submitted  comments  on  the 
proposed  regulations.  An  analysis  of  the 
comments  and  of  the  changes  in  the 
regulations  since  publication  of  the 
NPRM  follows. 

Substantive  issues  and  changes  are 
discussed  under  the  section  of  the 
regulations  to  which  they  pertain. 
Technical  and  other  minor  changes — 
and  suggested  changes  the  Secretary  is 
not  legally  authorized  to  make  under  the 
applicable  statutory  authority — are  not 
addressed. 
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Fwkral  Pall  Grant  PrograM 

Section  690.2    General  Definitions 

Comments:  ^km•. 

Discussion:  The  Secretary  published 
final  regulations  governing  Institutional 
Eligibility  Under  the  Higher  Education 
Act  of  1965.  as  Amended.  34  CFR  part 
600,  and  the  Student  Assistance  General 
Provisions.  34  CFR  part  668.  in  the 
Federal  Register  on  April  29, 1994.  The 
Secretary  is  anMinding  the  Federal  Pell 
Grant  Program  final  regulations  to 
reference  accurately  the  definitions 
published  in  those  final  regulations.  The 
Federal  Pell  Grant  Program  final 
regulations  now  reference  in  §  690.2(a) 
the  defuiitions  of  "award  year." 
"correspondence  course,"  "incarcerated 
student,"  "regular  student."  and 
"State,"  as  published  in  the  Institutional 
Eligibility  Under  the  Higher  Education 
Act  of  1965,  as  Amended,  regulations  at 
34  CFR  part  600.  and  the  references  to 
"award  year,"  "regular  student."  and 
"State"  in  §  690.2(b)  are  removed.  The 
Federal  Pell  Grant  Program  final 
regulations  also  update  the  references  to 
the  Federal  Perkins  Loan  Program, 
Federal  Supplemental  Educational 
Opportunity  Grant  Program,  and  Federal 
Work-Study  Program  and  reference  the 
definitions  of  "full-time  student"  and 
"HEA"  as  pubbshed  in  the  Student 
Assistance  General  Provisions 
regulations  at  34  CFR  668.2.  The 
references  to  the  definitions  of  "full- 
time  student,"  "Pell  Grant  Index."  and 
"Student  Aid  Report  Payment 
Document"  under  §  690.2(c)  are 
removed.  An  institution  must  use  the 
same  definition  of  a  full-time  student  for 
all  title  IV,  HEA  programs.  The  Federal 
Pell  Grant  Program  final  regulations  also 
remove  the  reference  to  the  definition 
for  "Ihiblic  or  private  nonprofit 
institution  of  higher  education"  in  34 
CFR  668.2(b)  since  this  definition  is  no 
longer  used.  The  final  regulations  under 
§  690.2(c)  add  the  definitions  for 
"annual  award."  "central  processor." 
"expected  family  contribulion," 
"Institutional  Student  Information 
Record."  "less-than-half-time  student," 
"Student  Aid  Report  Payment 
Voucher."  and  "valid  Institutional 
Student  Information  Record." 

The  proposed  definition  of  the  term 
"academic  year"  in  §  690.2(c)  has  been 
deleted.  Instead,  the  final  regulations 
reference  the  definition  of  that  term  in 
34  CFR  668.2  of  the  Student  Assistance 
General  Provisions. 

Changes:  Section  690.2  of  the  final 
regulations  is  revised  to  reference  the 
definition  of  the  terms  "award  year." 
"incarcerated  student."  and  "regular 
student"  in  34  CFR  part  600.  Also, 
$690.2  is  revised  to  reference  the 


definitions  of  the  terns  "full-time 
student"  and  "HEA"  in  34  CFR  part 
668;  to  remove  the  reference  to  the 
definitions  of  the  terms  "avrard  year," 
"regular  student."  and  "Public  or 
private  nonprofit  insdtution  of  higher 
education"  in  $  690.2(b):  and  to  remove 
the  definitions  of  the  terms  "academic 
year"  and  "full-time  student"  in 
§  690.2(c).  The  final  regulations  under 
§  690.2(c)  also  add  the  definitions  for 
"annual  award,"  "central  processor." 
"expected  family  contribution."  "leas- 
than-half-time  student."  "Processed 
Information  Record,"  "Student  Aid 
Report  Payment  Voucher,"  and  "Valid 
Processed  Information  Record." 

Student  Aid  Report  (SAR)  Paymant 
Document 

Comments:  While  the  definition  of  the 
term  "Student  Aid  Report  (SAR) 
payment  document"  was  not  discussed 
in  the  proposed  regulations,  one 
commenter  believed  that  the  definition 
of  the  term  needed  to  be  updated 
because  the  third  part  of  an  SAR  is  no 
longer  called  a  "payment  dociunent" 
but.  instead,  is  called  a  "payment 
voucher."  The  commenter  also  noted 
that  the  definition  of  an  SAR  f>ayment 
docimient  did  not  address  the 
automated  formats  that  many 
institutions  use  to  submit  payment 
information  to  the  U.S.  Department  of 
Education  (Department). 

Discussion:  The  Secretary  agrees  that 
the  name  of  the  doounent  used  to  report 
individual  payment  information  to  the 
Secretary  has  changed  and  is  now  called 
a  "SAR  payment  voucher."  The 
Secretary  also  agrees  that  automated 
methods  of  submitting  the  payment 
information  are  not  addressed  in  the 
current  definiticm  nor  does  that 
definition  acciirately  reflect  the 
disbursement  information  that  is 
required  to  be  submitted  by  the 
institution  for  payment.  The  Secretary 
also  agrees  that  the  definition  of  a 
payment  voucher  needs  to  be  updated 
and  needs  to  provide  for  all  forms  of  the 
payment  voucher. 

Fiuther,  most  institutions  currently 
submit  their  student  payment 
information  to  the  Seoetary  in  an 
automated  format.  To  ease  the 
administrative  burden  for  all 
institutions  by  reducing  the  amount  of 
paperwork  that  institutions  must  handle 
through  the  manual  encoding  and  batch 
preparation  of  paper  Payment  Vouchers 
in  the  submission  process,  and  to 
accelerate  the  processing  of  payment 
information,  the  Secretary  intends  to 
provide  that  all  institutions  must  submit 
student  payment  information  to  the 
Department  in  an  automated  format 
beginning  with  the  1996-97  award  year. 


Therefore,  at  that  time,  the  Department 
will  no  longer  print  paper  payment 
vouchers  with  SARs.  Toe  Secretary 
believes  that  new  costs  to  an  institution 
because  of  this  requirement  are 
generally  nonexistent.  Most  institutions 
currently  have  a  personal  computer  or 
other  technology  that  will  allow  them  to 
process  Payment  Vouchers  in  this 
manner.  In  addition,  the  Department 
will  provide  all  required  software,  and 
also  the  necessary  training  and  guidance 
in  using  the  software  for  automated 
Payment  Voucher  submissions. 

Changes:  The  term  "SAR  payment 
doomient"  is  renamed  a  "payment 
voucher."  The  definition  is  revised  to 
provide  that  a  payment  voucher  is  an 
electronic  or  magnetic  record,  or  for  the 
1995-96  award  year  a  paper  record,  that 
is  provided  to  the  Secretary  by  an 
institution  showing  a  student's  expected 
family  contribution,  cost  of  attendance, 
enrollment  status,  and  student 
disbursement  information. 

Valid  Institutional  Stndent  InfbrmatioB 
Record  (ISiR) 

Comments:  A  commenter  noted  that 
valid  electronic  SARs  (ESARs)  and  valid 
ISIRs  appear  to  be  the  same  since  they 
are  both  records  of  students'  application 
information  and  EFCs  provided  directly 
to  institutions  by  the  central  processor. 

Discussion:  The  Secretary  agrees  and 
is  revising  the  definition  of  the  term 
"valid  SAR"  to.  in  effsct.  eliminate 
ESARs. 

Changes:  The  Secretary  is  renraving 
paragraph  (2)  in  the  definition  of  the 
term  "vafid  SAR"  that  references  EDE 
and  serves  as  the  basis  for  ESARs.  A 
report  to  an  institution  of  student 
Information  that  is  generated  through 
EDE  is  encomfMssed  by  the  term  ISIR  in 
the  final  regulations. 

Section  690.2    General  Definitions, 
Section  690.13    Notification  of 
Expected  Family  Contribution,  and 
Section  690. 1 4     Applicant  s  Request  for 
Recalculation  of  Expected  Family 
Contribution  Because  of  Clerical  or 
Arithmetic  Error 

Comments:  Several  commenters 
questioned  why  a  valid  ISIR  has 
signature  requirements  if  the  student's 
application  for  Federal  student  aid  is 
properly  signed.  These  commentera 
noted  that  the  additional  signatiue  on 
the  ISIR  did  not  afford  the  Secretary 
additional  protection  against  Federal 
Pell  Grant  awards  being  made  on  the 
basis  of  inaccurate  information.  Another 
commenter  believed  that  the  signature 
requirements  for  a  valid  ISIR  should  be 
consistent  with  the  signature 
requirements  for  a  valid  paper  SAR. 
which  does  not  require  a  signatiue. 


Another  oonunenter  requested  increased 
flexibility  in  the  program  regulatioos 
recfaurding  signature  requirements  He 
beueved  tb^  electronic  documents 
increased  the  need  for  flexibility  in 
these  reqtiirements  and  improved 
delivery  of  the  Federal  Pell  Grant 
Program  assistance  to  students  at  a  large 
institutioB.  He  further  believed  that  the 
signature  requirements  ior  valid  ISIRs 
negated  these  improvements  and  that 
signatures  were  unnecessary  because 
the  signatures  certifying  \h»  accuracy  of 
the  application  infonnatkn  are 
collected  on  the  a]^»iicatioik.  Another 
cocnmenter  believed  that,  if  the  ISIR  was 
the  product  of  a  paper  af^lication  the 
student  sutmiitted  throu^  the  postal 
savice  to  the  central  processor,  a 
signature  need  mA.  be  required. 

Discussion:  The  Secretary  agrees  with 
the  commenters  that  the  signature 
requirement  for  »  "valid  ISIR"  does  not 
provide  the  Secretary  with  additional 
protection  against  the  use  of  inaccurate 
information  in  calculating  Federal  Pell 
Grant  awards,  delays  the  award  process 
and  may  needlessly  iiHTease  the 
administrative  burden  on  an  institution. 
Therefore,  the  Secretary  is  removing 
that  requirement  Application  signatures 
will  be  QD  file,  however,  at  the 
institution  that  transmitted  the 
application  data  to  the  central  processor 
or  at  the  application  processor  if  the 
student  aubmittad  a  paper  appUcation. 

In  addition,  if  a  student  wishes  to 
make  corrections  to  the  information 
previously  reported  for  the  purpose  of 
having  his  or  her  wcpected  family 
contribution  recalculated,  tite  student 
would  either  send  a  paper  application 
or  Part  2  of  an  SAR.  that  was  certified 
by  all  appropriate  parties,  or  would 
have  its  institution  transmit  that 
information.  Under  the  latter 
circumstance,  the  institution  would  not 
transmit  that  information  unless  it  had 
the  studttit's  certified  "correction 
application."  or  documentatitm  that 
contained  ai^n^trlate  signatures,  such 
as  verification  documratation  required 
under  34  CFR  668.57,  supporting  the 
change.  Thus,  for  example,  an 
institution  would  transmit  a  change  in 
the  adjusted  gross  income  of  the 
student's  parents  if  the  student  provided 
the  institution  with  his  or  her  fKuents' 
signed  Federal  income  tax  r^iuTi,  and 
that  tax  return  supported  the  changed 
adjusted  gross  incoma 

While  the  Secretary  believes  that  it  is 
reasonable  to  remove  the  signature 
requirements  for  a  valid  ISIR.  he 
believes  that  a  student  should  always 
receive  a  copy  of  his  or  her  af^lication 
information  uui  EFC  produced  by  the 
central  processor  so  that  the  student  has 
an  opportunity  to  review  the  accuracy  of 


his  or  her  processed  application 
information.  Cunently.  because  of 
processing  system  constraints,  the 
Secretary  can  only  ganerate  an  SAR  if  a 
paper  application  is  received  by  (me  of 
the  appUcatioD  processors.  Thuefbre. 
for  the  1995-06  award  yew.  the 
Secretary  will  continue  to  provide  a 
student  with  his  or  her  application 
information  and  EFC  only  if  the  student 
suboiits  a  paper  application  or  a 
correction  on  Part  2  of  an  SAR  to  an 
application  prooassor.  Because  the 
Secretary  cannot  provide  an  SAR  to  a 
student  whose  application  information 
is  submitted  through  EDE,  the  Secretary 
is  providing  that  for  the  1995-96  award 
year  an  institution  must  provide  to  a 
student  a  copy  of  his  or  her  application 
information  and  EFC  from  the  central 
processor  if  the  institution  submits  the 
student's  apphcation  information  or 
corrections  through  EDE  since  the 
student  cannot  receive  his  or  her 
information  in  any  other  manner.  In  the 
1996-97  and  subsequent  award  years, 
once  system  changes  have  been 
implemented,  the  Secretary  will  provide 
a  copy  of  the  student's  application 
information  and  EFC  directly  to  each 
student,  including  those  whose 
application  information  is  transmitted 
to  the  central  processcM-  imder  EDE.  The 
Secretary  believes  this  change  reduces 
the  administrative  burden  associated 
with  the  ISIR  signature  requirements 
since  signed  correction  doctunentation 
is  already  required  and  an  institution 
will  no  longer  need  to  collect  a  second 
signature  on  the  ISIR  to  pay  a  student. 

An  ISIR  produced  from  an  application 
submitted  to  the  Secretary  should  match 
the  informatioo  on  the  student's 
applicati(Hi.  (An  ISIR  can  be  generated 
by  the  central  processor  and  transmitted 
to  an  institution  if  the  student  submits 
a  paper  application  to  an  application 
processor  and  releases  the  information 
to  the  institution.  In  addition,  an 
institution  may  obtain  a  ISIR  through 
EDE  if  the  student  i»ovides  his  or  her 
FIN  number  to  the  institution.)  If  the 
student's  information  requires 
corrections,  the  docimientation  to 
support  those  corrections  can  be 
collected  in  several  ways;  however,  the 
student's  signature,  and  a  parent's 
signature  if  the  student  is  dependent, 
must  be  collected.  The  correction 
information  and  signatures  can  be 
collected  on  Part  2  of  the  SAR.  a 
correction  application,  or.  under  EDE.  a 
copy  of  the  corrected  informaticm  that  is 
sent  to  the  centra]  processor.  Also,  if  the 
institution  (1)  has  \-erification 
dotaunentation  under  34  CFR  66&57 
from  the  student,  or  one  of  the  student's 
parents  if  the  student  is  dependent.  e.g.. 


tax  returns,  nontax  filer  statements,  and 
verificatjoD  worksheets.  (2)  makes 
corrections  to  the  student's  information 
based  on  the  content  \>f  those 
docunoents  through  EOE.  and  (3)  verifies 
the  accuracy  of  the  ISIR  information 
generated  from  those  oorrections,  the 
ISIR  is  valid. 

Since  the  student  need  not  return  to 
the  financial  aid  office  to  review  the 
information  on  Are  ISIR  and  verify  its 
accuracy,  the  institution  must  assume  a 
greater  responsibtbty  for  assuring  that 
apphcation  information  and  corrections 
to  applicaticm  information  submitted 
electronically  bom  the  institution 
accurately  reifiect  the  content  of  the 
application  or  correction 
documentadon.  The  institution  is 
reminded  that  it  mast  resolve  any 
inconsistent  information  concerning  a 
student's  apphcation  information  in 
accordance  with  34  CFR  668.16(f).  If  an 
institution  using  ELE  makes  an  error 
and  does  not  submit  accurately  the 
student's  information  from  his  or  her 
appUcation  or  corrections  to  the 
student's  application  information,  the 
ISIR  would  not  be  valid,  and  the 
institution,  under  §  690.79.  as  well  as 
the  student  would  be  liable  for  any 
overpayments  made  to  the  student.  An 
institution  is  reminded  that  if,  through 
institutional  error,  disbursements  are 
made  to  a  student  without  r  valid  SAR 
or  ISIR.  the  institution  may  ai^o  be 
subject  to  a  fienalty.  in  addition  to  any 
liability  for  an  overpayment,  for 
improper  administration  of  Federal  Pell 
Grant  Program  funds.  The  institution 
must  also  assure  that  funds  are  only 
disbursed  to  an  eligible  student  that  the 
institution  has  documented  as  being 
enrolled  in  an  eligible  puogram  of  study 
at  the  institution  before  the  student  is 
paid. 

Changes:  The  signature  requirements 
for  a  valid  ISIR  are  removed.  In 
addition.  §§690.2.  690.12.  690.13.  and 
690.14  of  the  regulations  are  revised. 
The  EDJE  definition  in  §690.2  is  reiised 
to  reference  the  ISIR.  Section  690.12  is 
modified  to  describe  the  EDE  option  of 
applying  for  a  Federal  Pell  Grant. 
Section  690.13  is  modified  to  indicate 
that  the  Secretary  will  forward  to  each 
applicant  his  or  h&  student  eligibility 
information  starting  in  the  1996-S7 
award  year.  For  1995-96.  under 
§  69a  13(b)  an  institution  must  provide 
to  all  appUcants  whose  data  the 
institution  transmits  to  the  central 
processor  through  EDE.  a  copy  of  the 
applicant's  stuc^t  eligibility 
information  received  back  from  the 
central  processor.  Institutions  must 
provide  the  information  to  ioehgible 
students  and  students  who  do  not 
attend  that  institution.  Section  690.14  is 
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revised  to  require  that  corrections 
•ubmined  through  EDE  be  based  on  (1) 
information  on  an  approved  form  e.g.,  a 
correction  appUcatioD  or  Part  2  of  an 
SAR.  certified  by  the  applicant  and,  if 
the  applicant  is  dependent,  one  of  the 
applicant's  parents  or  (2)  verification 
documentation  provided  by  an 
apphcant  under  34  CFR  668.57. 

Section  690.10    Administrative  Cost 
Allowance  to  Participating  Schools 

Conunents:  Several  commenters 
recommended  that  the  Secretary  clarify 
the  term  "significant  number"  of 
students  as  it  is  used  in  this  section.  If 
an  institution  enrolls  a  significant 
number  of  less-than- full-time  or 
independent  students,  the  regulations 
would  require  that  the  institution  use  a 
portion  of  its  Federal  Pell  Grant 
administrative  cost  allowance  funds  to 
assure  that  financial  aid  services  are 
available  to  those  students.  The 
commenters  suggested  "significant 
number"  be  defined  as  instances  where 
75  percent  of  an  institution's  students 
attend  less-than- full-time  or  are 
independent. 

Discussion:  The  Secretary  believes  the 
term  "significant  number"  represents  a 
number  of  students  attending  less-than- 
full-time  or  who  are  independent  that  is 
substantially  less  than  75  percent. 
However,  the  Secretary  is  not  defining 
"significant  number."  Instead,  the 
Secretary  is  relying  on  the  institutions 
to  be  able  to  demonstrate  to  the 
Secretary  through  its  annual  audits  or  in 
a  program  review  that  their 
expenditures  for  financial  aid  services 
resulted  in  those  services  being 
reasonably  available  to  those  students. 

Changes:  None. 

Section  690.61    Submission  Process 
and  Deadline  Date  for  Student  Aid 
Reports  or  Institutional  Student 
Information  Record 

Comments:  Several  commenters 
supported  the  Secretary's  proposal  in 
§690.61  to  allow  the  institution  to  pay 
a  student  his  or  her  Federal  Pell  Grant 
from  either  an  SAR  ur  ISIR.  One 
commenter  questioned  why  an 
institution  was  required  to  base  a 
student's  award  on  an  eligibility 
document  received  from  the  Secretary. 
Another  commenter  requested 
clarification  of  the  requirements  to  pay 
a  student  if  the  institution  had  received 
an  ISIR  and  had  not  yet  received  an 
SAR. 

Discussion:  The  Secretary  added  the 
use  of  the  ISIR  as  an  appropriate 
document  to  determine  a  student's 
Federal  Pell  Grant  to  implement  the 
provisions  of  section  401(f)  of  the  HEA 
MS  amended  by  the  1992  Amendments. 


Section  401(0  of  the  HEA  mandates  that 
an  institution  pay  a  student  his  or  her 
Federal  Pell  Grant  based  on  that 
doc\unent.  Thus,  when  an  institution 
receives  a  valid  ISIR.  it  must  pay  a 
Federal  Pell  Grant  to  an  otherwise 
eligible  student  based  on  the  valid  ISIR. 
An  institution  may  not  require  the 
student  to  provide  an  SAR  unless  the 
institution  reUes  solely  on  the  SAR 
payment  voucher  to  report  Federal  Pell 
Grant  expenditures  to  the  Secretary.  In 
response  to  the  other  commenter,  an 
institution  must  pay  a  student  a  Federal 
Pell  Grant  based  on  the  receipt  of  a  valid 
SAR.  There  are  instances  where  a 
student  will  receive  an  SAR  before  the 
institution  receives  an  ISIR. 
Changes:  None. 

Section  690.63    Calculation  of  a 
Federal  Pell  Grant  for  a  Payment  Period 

General 

Comments:  A  commenter  requested 
clarification  concerning  whether  a 
student  who  had  completed  the  credits 
for  an  academic  year  but  had  not  yet 
completed  the  weeks  of  instructional 
time  and  had  remaining  eligibility  from 
his  or  her  Scheduled  Federal  Pell  Grant 
award  could  be  paid  the  remainder  of 
that  Scheduled  Award. 

Discussion:  Section  481  of  the  HEA 
now  defines  an  "academic  year"  as  a 
period  of  at  least  30  weeks  of 
instructional  time  during  which  a 
student  completes  at  least  24  semester 
or  trimester  hours  or  36  quarter  hours 
unless,  for  good  cause  on  a  case-by-case 
basis,  the  Secretary  has  reduced  the  30- 
week  minimum  to  not  less  than  26 
weeks.  Section  401(d)  of  HEA  specifies 
the  amount  of  a  Federal  Pell  Grant  that 
can  be  paid  to  a  student  for  an  academic 
year.  Thus,  a  student  must  complete  an 
academic  year  in  both  weeks  of 
instructional  time  and  clock  or  credit 
hours  to  receive  his  or  her  Scheduled 
Award.  A  student  who  has  remaining 
eligibility  from  his  or  her  Scheduled 
Award  may  always  receive  a  payment 
for  any  amount  of  his  or  her  remaining 
eligibility  as  long  as  he  or  she  continues 
to  be  an  eligible  student  enrolled  in  an 
eligible  program  for  a  payment  period 
that  is  within  that  award  year.  For 
example,  an  institution  defines  a 
program's  academic  year  as  24  semester 
hours  and  30  weeks  of  instructional 
time.  A  full-time  student  enrolls  in  a 
program  that  provides  24  semester 
hours  in  25  weeks  of  instructional  time 
and  the  student  completes  24  semester 
hours  in  25  weeks.  Therefore,  because 
the  student  has  not  completed  an 
academic  year  in  both  credit  hours  and 
weeks  of  instructional  time,  the  student 
has  not  received  his  or  her  entire 


Scheduled  Federal  Pell  Grant  award.  If 
the  student  enrolls  and  attends  another 
payment  period  within  that  award  year 
and  that  payment  period  is  at  least  5 
weeks,  the  student  may  receive  any 
amount  remaining  of  his  or  her 
Scheduled  Federal  Pell  Grant  award. 

Changes:  None. 

Comments:  Three  commenters  at 
institutions  subject  to  the  Student 
Assistance  General  Provisions  clock- 
hour/credit-hour  formula  in  34  CFR 
668.8(d)  proposed  alternatives  to  that 
formula.  The  commenters  proposed 
that,  rather  than  determine  the  number 
of  credit  hours  through  the  clock-hour/ 
credit-hour  formula,  they  retain  the 
credits  at  their  current  value  and 
determine  a  student's  enrollment  status 
simply  by  using  the  methodology  in  the 
full-time  student  definition  in  34  CFR 
668.2. 

Discussion:  The  Secretary  does  not 
agree  with  the  conunenters'  proposals 
that  would,  in  effect,  negate  the  clock- 
hour/credit-hour  formula  in  34  CFR 
668.8(d).  Thus,  an  institution  subject  to 
the  clock-hour/credit-hour  formula  in 
34  CFR  668.8(d)  must  first  calculate  the 
number  of  credit  hours  under  the 
formula  in  34  CFl^  668.8(d)  before  a 
payment  for  a  payment  period  can  be 
determined  and  must  use  the  result  for 
all  purposes  in  the  title  IV,  HEA 
programs  including  calculating  a 
Federal  Pell  Grant  award.  For  example, 
an  institution  has  a  24-semester-hour 
program  of  study  before  the  clock-hour/ 
credit-hour  formula  is  applied.  The  24 
semester  hours  is  completed  in  18 
weeks  of  instructional  time.  The 
institution  defines  the  academic  year  for 
that  program  as  24  semester  hours  and 
30  weeks  of  instructional  time.  A 
student  attends  600  classroom  hours  to 
complete  the  24  semester  hours  in  the 
program.  The  clock-hour/credit-hour 
formula  in  34  CFR  668.8(d)  requires  that 
one  semester  hour  equals  30  classroom 
hours.  Therefore,  the  program  is  20 
semester  hours  under  the  formula  for 
title  rV,  HEA  program  purposes.  The 
institution  uses  credit  hours  without 
terms.  Therefore,  it  would  use 
§  690.63(e)  to  calculate  the  student's 
Federal  Pell  Grant  award  for  a  payment 
period.  Assuming  the  student's 
Scheduled  Federal  Pell  Grant  award  was 
$2,340.  the  institution  would  first 
multiply  $2,340  by  18/30  (18  being  the 
number  of  weeks  of  instructional  time 
in  the  program;  30  being  the  number  of 
weeks  of  instructional  time  in  the 
program's  academic  year  definition)  to 
equal  $1,404;  and  then  multiply  $1,404 
by  10/24  (10  being  the  number  of  credit 
hoiu^  in  the  payment  period;  24  being 
the  number  of  credit  hours  in  the 
program's  academic  year  definition)  to 


equal  $585.  Thus,  the  student  would 
receive  a  $585  Federal  Pell  Grant  award 
for  each  payment  period. 

The  Secretary  recommends  that  in 
addition  to  the  information  presented  in 
the  NTRM  and  these  final  regulations, 
an  institution  review  the  information  in 
the  1994-95  Student  Financial  Aid 
Handbook  (Handbook)  in  Chapter  4. 
Section  4.  "The  Handbook  presents 
detailed  examples  and  explanations  that 
are  eenerally  in  accordance  with  the 
methodologies  presented  in  these  final 
regulations  for  calculating  a  payment  for 
a  payment  period  for  the  Federal  Pell 
Grant  Program. 

Changes:  None. 

Payment  for  a  Payment  Period  at 
Institutlims  U«is«  Credit  Hours  WHh 
Tenns 

Conunents:  Several  commenters 
supported  the  Secretary's  proposed 
methods  of  calculating  a  payment  for  a 
payment  period  at  a  term  institution. 
One  commenter  objected  to  one  of  the 
criteria  proposed  in  §  690.63(a)(1)  lor 
using  the  methodology  in  §  690.63(b). 
The  commenter  believed  that  the 
requirement  to  have  a  full-time 
academic  enrollment  standard  of  at  least 
12  credit  hours  for  all  terms,  including 
sununer.  rather  than  some  lesser  figure, 
such  as  at  least  6  hours,  was 
administratively  burdensome.  The 
commenter  also  suggested  that  the 
Federal  Pell  Grant  Program  establish  an 
academic  year  policy  interpretation 
similar  to  that  of  the  Federal  Family 
Education  Loan  (FFEL)  programs.  "The 
commenter  stated  that  under  the  FFEL 
programs'  policy,  if  the  "normal 
academic  year"  (fall  through  spring 
terms)  for  an  institution  meets  the 
statutor)'  definition  of  an  academic  year, 
and  the  student  can  be  enrolled  on  at 
least  a  half-time  basis  in  the  summer, 
the  summer  should  be  treated  as  just 
another  term.  Another  commenter 
proposed  language  to  be  added  to 
§  690.63(a)(1)  that  would  allow  a 
student  eiu-oUed  at  least  half-time  who 
is  taking  a  "concentrated  course  load"  at 
a  standi^  term  institution  over  a 
shorter  period  of  time  than  the  standard 
term  to  have  his  or  her  award  calculated 
based  on  that  enrollment  status  under 
§  690.63(b). 

Discussion:  The  criteria  developed  in 
§  690.63(a)  for  determining  which 
methodology  under  §  690.63  (b)  or  (c) 
that  an  institution  may  use  to  calculate 
a  Federal  Pell  Grant  payment  for  a 
payment  period  for  a  term-based  credit- 
hour  program  provides  maximum 
institutional  flexibility  while  meeting 
the  intent  of  the  statute  and  limiting  the 
potential  for  fraud  and  abuse.  The 
Secretary  disagrees  with  the  commenter 


that  requiring  a  full-time  student  to  be 
enrolled  for  at  least  12  credit  hours 
creates  a  new  administitUive  burden  on 
a  term  institution  because  this 
requirement  is  not  a  change  in  th» 
current  Federal  Pell  Oant  Program 
requirements  with  which  an  institution 
must  already  comply.  The  definition  of 
a  full-time  student  requires  that  such  a 
student  be  enrcmed  for  at  least  12 
semester  hours  in  a  stuidard  term  for 
title  IV,  HEA  program  purposes.  The 
only  major  change  in  this  requirement  is 
that  the  d^initioo  has  been  moved  from 
the  Federal  Pell  Grant  Program 
regulations  into  the  General  I^ovisions 
regulations  so  that  it  is  now  consistent 
among  all  title  IV  progTams. 

Because  of  statutory  program 
difierences  between  the  Federal  Pell 
Grant  Program  and  the  FFEL  programs, 
the  academic  ye&i  criteria  cannot  be 
implemented  in  the  same  manner.  A 
Federal  Pell  Grant  payment  is  based,  in 
part,  on  enrolbnent  status;  the  amount 
of  the  Federal  Pell  Grant|  ^rard  is 
reduced  if  a  student  attends  less-than- 
full-tima.  Moreover,  a  Federal  Pell  Grant 
award  is  reduced  if  a  student  attends 
less  than  a  full  academic  year.  An  FFEL 
Program  loan  can  be  certified  for  the 
maximum  amount  even  if  the  student 
attends  only  half-time  if  the  student's 
financial  need  supports  the  amount  for 
which  the  loan  is  being  certified. 
Changes:  None. 

Comments:  Two  commenters  believed 
that  the  prohibition  against  "multiple 
start  dates"  under  the  methodologies 
proposed  in  §  690.63(a)(1)  or  (a)(2) 
would  prevent  an  Institution  fi^m 
allowing  a  student  to  start  classes  at  the 
beginning  of  any  of  an  institution's 
terms  rather  than  a  specific  term  such  as 
the  fall  quarter.  One  commenter  asked 
what  method  of  calculation  was  his 
institution  to  use  in  determining  a 
student's  payment  for  a  payment  period 
if  his  institution  did  not  meet  these 
particular  criteria. 

Discussion:  The  Secretary  believes 
that  there  is  not  a  clear  distinctickn 
between  the  phrases  "multiple  start 
dates"  and  "overlapping  terms." 
Therefore,  the  Secretary  is  removing  the 
phrase  "multiple  start  dates"  from  Uie 
final  regulations.  "Overlapping  terms" 
refers  to  such  institutional  practices  as 
starting  new  terms  one  right  after  the 
other.  For  example,  an  Institution  that 
offers  a  program  that  begins  a  new  term 
every  week  or  every  month  for  a  new 
group  of  students  would  be  considered 
to  have  "overlapping  terms"  and  would 
be  required  under  §  690.63(a)(3)  to  use 
the  methodology  in  §  690.63(d).  If  a 
term-based  program  does  not  meet  the 
criteria  under  §o90.03(aj{l)  or  (aj(2).  it 


must  calculate  awards  under 
§690.6S(d). 

Changes:  The  phrase  "multiple  start 
dates"  is  removed  from 
§69a63(a)(lUi)iO)  and  (8U2)(iKD)  of  the 
regulations. 

Comments:  One  commesiter  at  a 
credit-hour  term-based  institution  stated 
that  the  methodologies  in  §6go.63(b}. 
(c).  and  (d)  appeared  complex.  The 
commenter  believed  that  the  complexity 
arose  in  two  ways.  First,  an  institution 
that  offered  a  wide  variety  of  programs 
would  be  required  to  perform  tracking 
for  each  program  because  of  differing 
definitions  of  academic  year.  Second, 
complications  would  arise  when  a 
student  transferred  from  one  academic 
program  to  another  within  the  same 
institution  necessitating  a  recalculation 
of  the  student's  Federal  Pell  Grant 
award.  The  commenter  requested  that 
the  Secretary  reexamine  the 
administrative  burden  before 
implementing  this  section  of  the 
proposed  regulations. 

Discussion:  The  Secretary  believes 
that  at  the  majority  of  institutions,  an 
institution  uses  the  same  definiUon  of 
an  academic  year  for  most  programs.  In 
addition,  the  need  to  recalculate  a 
student's  award  when  he  or  she    . 
transfers  between  programs  is  not  a  new 
requirement  created  by  the  proposed 
rule.  An  institution  has  always  had  to 
redetermine  eligibility  and  recalculate  a 
student's  award  for  any  number  of 
reasons,  such  as  if  a  student  enrolls  in 
a  new  educational  program  that  differs 
in  program  length  from  the  old  program. 
Changes:  None. 

Comments:  A  commenter  requested 
that  the  Secretary  delay  implementation 
of  §  690.63  and  extend  the  comment 
period  because  the  Secretary  had 
deliberately  barraged  the  financial  aid 
community  with  notices  of  proposed 
rulemaking  in  an  attempt  to  provide  the 
public  with  little  time  for  review  and 
comment.  Another  commenter 
expressed  appreciation  that  the 
Secretary  had  provided  a  45-day 
comment  period  on  this  NPRM  and 
thanked  the  Secretary  for  his 
willingness  to  make  significant  changes 
to  this  provision  before  publication  of 
the  proposed  regulations  as  a  resuh  of 
extensive  discussions  with  the  financial 
aid  community. 

Discussion:  While  it  is  true  that  a 
number  of  proposed  rules  for  title  IV 
student  financial  aid  programs  were 
published  within  a  short  period  of  time, 
it  was  not  the  intention  of  the  Secretary 
to  limit  pubh'c  comment  on  the 
proposed  regulations.  However,  the 
Secretary  has  a  statutory  publication 
deadline  of  December  1. 1994.  that  he 
must  meet  in  order  fur  these  regulations 


UMI 
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to  be  eflective  for  the  199S-96  award 
year.  In  the  case  of  payment  period 
calculations  in  $  690.63  of  the  proposed 
regulations,  the  Secretary  began 
disseminating  infonnation  to  the  public 
and  provided  training  to  the  financial 
aid  community  about  this  section  before 
the  proposed  regulations  were 

Eublished.  Therefore,  the  Secretary 
slieves  that  the  public  had  sufficient 
time  to  provide  thoughtful  comment  on 
these  proposed  regulations;  these 
comments  provided  valuable 
infonnation  both  before  the  proposed 
rule  was  published  and  in  the 
development  of  these  final  regulations. 

Changes:  None. 

Comments:  A  commenter  requested 
clarification  of  the  preamble  statement 
regarding  §  690.63(a)(1)  that  "the 
student  will  be  eligible  to  be  paid  one- 
half  of  his  or  her  Scheduled  Award,  if 
he  or  she  has  enough  remaining 
eligibility  (including,  if  eligible,  a 
second  Scheduled  Award)  for  a  summer 
term  even  if  that  term  is  not  at  least  one- 
half  of  the  academic  year  in  weelis  of 
instructional  time." 

Discussion:  The  statement  is  true  for 
an  institution  that  uses  the  methodology 
under  §  690.63(b)  to  calculate  a  Federal 
Pell  Grant  payment  for  a  payment 
period.  The  Secretary  believes  the 
following  example  clarifies  the 
statement.  An  institution  has  a  fall  and 
spring  semester.  Each  semester  provides 
15  weeks  of  instructional  time  in  which 
a  full-time  student  is  required  to 
complete  12  semester  hours.  Institution 
A  defines  its  academic  year  as  30  weeks 
of  instructional  time  in  which  a  full- 
time  student  is  expected  to  complete  24 
semester  hours.  The  institution  also  has 
a  summer  term  that  begins  on  Jime  15 
and  runs  for  12  weeks.  To  be  a  full-time 
student  in  the  summer  term  a  student 
must  enroll  for  at  least  12  semester 
hours.  Because  the  fall  and  spring 
semesters  provide  30  weeks  of 
instructional  time,  a  full-time  student 
would  be  paid  one-half  of  his  or  her 
Scheduled  Federal  Pell  Grant  award  in 
each  of  those  semesters.  If  a  student 
attends  only  the  spring  semester,  the 
student  would  have  half  of  his  or  her 
Scheduled  Award  remaining  if  he  or  she 
enrolls  for  the  summer  term.  Even  if  the 
summer  term  provides  only  12  weeks  of 
instructional  time,  a  full-time  student 
would  be  eligible  to  receive  the 
remaining  half  of  his  or  her  Scheduled 
Federal  Pell  Grant  award  because  the 
institution  satisfied  the  30  weeks  of 
institutional  time  requirement  with  the 
fall  and  spring  semesters. 

Changes:  None. 

Comment:  A  commenter  suggested 
that  the  Secretary  revise  §  690.63(a)(1)  to 
clarify  that  an  institution  may  also 


choose  to  calculate  the  payment  for  a 
payment  period  under  §  690.63(d)  even 
if  it  qualifies  to  calculate  the  payment 
under  §  690.63(b).  The  commenter  also 
preferred  that  seasonal  names  like  fall, 
winter,  and  spring,  not  be  used  to 
indicate  terms  because  some  institutions 
did  not  use  those  names.  The 
commenter  believed  that  the  Secretary 
should  select  some  other  means  of 
describing  those  terms. 

Discussidn:  The  Secretary  believes 
that  the  language  in  the  proposed 
regulations  clearly  indicates  an 
institution  may  choose  to  calculate  the 
payment  for  a  payment  period  under 
S  690.63(d)  even  if  it  qualifies  to 
calculate  the  payment  under  §  690.63(b). 

The  Secretary  agrees  that  many 
institutions  do  not  attach  seasonal 
names  to  their  standard  terms.  However, 
the  Secretary  is  using  the  names 
generically  to  describe  which 
methodology  or  methodologies  an 
institution  can  use  to  calculate  a 
payment  for  a  payment  period.  The 
Secretary  does  not  require  that  an 
institution  provide  seasonal  names  for 
its  terms. 

Changes:  None. 

Payments  for  a  Pajrment  Period  for  a 
Clock-Hour  Program  or  a  Credit  Hoar 
Program  Without  Terms 

Comments:  Several  commenters 
believed  there  was  an  error  in 
$  690.63(e)  (2)  and  (3)  of  the  proposed 
regulations  that  outline  payment  period 
calculations  for  credit-hour  without 
terms  and  clock-how  programs.  Those 
commenters  believed  that  the 
requirement  that  an  institution  with  a 
otKlit-hour  without  terms  or  a  clock- 
hour  program  calculate  the  Federal  Pell 
Grant  payment  for  a  payment  period  by 
considering  both  the  timeframe  and  the 
clock  or  credit  hours  to  be  completed  in 
the  academic  year  was  a  mistake.  The 
commenters  believed  that  creating  two 
ratios,  one  based  on  the  weeks  of 
instructional  time  and  a  second  based 
on  the  clock  or  credit  hours,  and  then 
multiplying  the  Scheduled  Federal  Pell 
Grant  award  by  each  ratio  created  a 
double  reduction  of  a  student's  award. 
Other  commenters  believed  that  this 
provision  was  particularly  imfair  to 
economically  disadvantaged  students  in 
clock-hour  or  credit-hour  vocational 

f>rograms  without  terms  and  was  not 
egally  supportable. 

Discussion:  The  methodology  in 
§  690.63(e)  is  not  in  error  and  is 
consistent  with  the  definition  of  the 
term  "academic  year"  contained  in 
section  481(d)  of  the  HEA  and  34  CFR 
668.2.  Under  each  of  the  methods  set 
forth  in  §  690.63  for  calculating  a  Pell 
Grant  award  for  a  payment  period,  the 


Secretary  takes  into  account  two 
variables  relating  to  an  academic  year:  a 
credit-  or  clock-hour  variable,  at  least  24 
semester  or  trimesters.  36  quarters,  or 
900  clock  hours;  and  a  timeframe 
variable,  at  least  30  weeks  of 
instructional  time.  Moreover,  a  student's 
Pell  Grant  award  for  a  payment  period 
is  subject  to  reduction  imder  each 
variable,  if  appropriate. 

The  credit-T)r  clock-hour  component 
is  implemented  under  paragraphs  (b)  (1) 
and  (2),  (c)  (1)  and  (2).  and  (d)  (1)  and 
(2)  of  §  690.63  by  determining  a 
student's  "enrollment  status"  for  a 
payment  period  and  by  calculating  the 
award  of  a  less-than-full-time  student 
using  the  Disbursement  Schedules. 
Under  paragraphs  (c)(3)  and  (d)(3),  a 
student's  award  for  a  payment  period  is 
reduced  again  if  the  institution  does  not 
provide  30  weeks  of  instructional  time. 
(No  such  reduction  is  required  under 
paragraph  (b)  because,  by  definition,  an 
institution  may  use  paragraph  (b)  only 
if  it  provides  at  least  30  weeks  of 
instructional  time  in  its  fall  through 
spring  terms.) 

Under  paragraph,  (e)  the  proced\ire  is 
somewhat  different  but  the  results  are 
the  same.  An  institution  does  not 
calculate  a  student's  enrollment  status 
and  does  not  calculate  an  award  for  a 
less-than-full-time  student  by  using  the 
Disbursement  Schedules.  The 
institution  determines  the  student's 
Scheduled  Pell  Grant  award  using  the 
Payment  Schedule,  reduces  that  amount 
by  the  weeks  of  instructional  time 
variable  under  §  690.63(e)(2)  if  the 
institution  does  not  provide  30  weeks  of 
instructional  time,  then  calculates  the 
award  using  the  clock-  or  credit-hour 
variable.  The  Secretary  in  all  the 
methodologies  in  §  690.63  first  takes 
into  consideration  the  length  of  a 
program's  academic  year  in  weeks  of 
instructional  time  before  considering 
the  number  of  credit  or  clock  hours 
within  the  academic  year.  For  a  program 
with  terms,  the  institution  must  either 
determine  the  weeks  of  instructional 
time  in  its  fall  through  spring  terms  or 
examine  the  weeks  of  instructional  time 
in  each  term  in  relationship  to  its 
academic  year  definition.  For  a  credit- 
hour  program  without  terms  or  a  clock- 
hour  program,  the  institution  examines 
the  weeks  of  instructional  time  it  takes 
a  full-time  student  to  complete  the  clock 
or  credit  hours  in  the  program  or  the 
academic  year.  If  it  takes  less  than  30 
weeks  of  instructicmal  time  for  a  full- 
time  student  to  complete  the  clock  or 
credit  hours  in  the  program  or  academic 
year,  the  Federal  Pell  Grant  award  must 
be  reduced  just  as  at  a  term  institution. 
Second,  for  a  term-based  program  an 
institution  must  determine  a  student's 


enrollment  status.  If  the  student  is  not 
attending  full-time,  the  award  must  be 
reduced  to  reflect  the  student's 
enrollment  status.  In  a  credit-hour 
program  without  terms  or  a  clock-hour 
program,  the  pajrment  for  a  payment 
period  is  not  based  on  enrollment  status 
but  on  how  many  clock  or  credit  hours 
the  student  vdll  complete  in  the 
payment  period.  Thus,  to  treat  a  student 
in  a  credit-hour  program  without  terms 
or  a  clock-hour  program  in  the  same 
manner  as  a  student  in  a  term  program, 
a  second  calculation  must  take  place 
that  equates  to  the  adjustment  for 
enrollment  status  at  a  term  institution. 
The  adjustment  is  the  calculation  of  the 
number  of  clock  or  credit  hours  the 
student  will  complete  in  the  payment 
period  compared  to  the  number  of  clock 
or  credit  hours  in  the  academic  year. 
Changes:  None. 
Comments:  Some  commenters 
expressed  concern  that  under  the 
proposed  regulations  a  student's  Federal 
Pell  Grant  award  in  a  program  using 
credit  hours  without  terms  or  clock 
hours  may  be  somewhat  less  than  the 
percentage  of  the  academic  year  that  the 
student  may  have  completed. 

Discussion:  It  is  true  that  as  a  result 
of  the  mathematical  formulas  in  the 
regulations,  the  calculations  used  to 
adjust  a  student's  Scheduled  Federal 
Pell  Grant  award  at  both  a  term 
institution  and  an  institution  using 
credit  hoiirs  without  terms  or  clock 
hours  may  result  in  an  award  that  is 
somewhat  less  than  the  percentage  of 
the  academic  year  that  the  student  may 
have  completed.  The  Secretary  believes 
that  an  institution  has  the  flexibility  to 
adjust  its  enrollment  periods  to  conform 
to  an  academic  year.  Further,  the 
Secretary  believes  that  it  was  the  intent 
of  the  1992  Amendments  that  an 
institution  offer  instruction  in  a 
reasonable  timeframe  to  ensure  a 
favorable  learning  environment.  The 
Secretary  believes  that  the  calculations 
may  act  as  an  additional  incentive  to 
encourage  institutions  to  provide 
instruction  in  a  timeframe  that  is  more 
in  keeping  with  the  academic  year 
definition  and  that  the  Secretary 
believes  is  most  educationally  beneficial 
to  the  student. 
Changes:  None. 

Comments:  Another  commenter 
questioned  whether  the  requirements  of 
the  regulations  for  credit-hour  without 
terms  and  clock-hour  programs  were  the 
same  as  those  specified  in  the  1994-95 
Delivery  System  Training.  The 
commenter  noted  that  the  preamble  of 
the  NPRM  did  not  mention  the  complete 
methodology  for  calculating  timefiame 
fractions  for  the  number  of  weeks  of 
instructional  time  in  the  program 


divided  by  the  number  of  weeks  of 
instructional  time  in  the  academic  year 
and  fails  to  mention  that  an  institution 
must  use  the  lesser  of  that  fraction  or  a 
fraction  that  divides  the  number  of 
weeks  in  the  academic  year  by  the 
number  of  weeks  in  the  academic  year. 
The  second  fraction  always  results  in 
the  number  one.  as  discussed  in  the 
1994-95  Dehvery  System  Training. 
Discussion:  The  preamble  of  the 
Federal  Pell  Grant  Program  NPRM 
provided  only  a  siunmaiy  description  of 
the  timefiame  component  in  calculating 
a  payment  for  a  payment  period  for  a 
credit-hour  without  terms  or  clock-hour 
program.  While  the  preamble  discussion 
did  mention  the  fraction  based  on  the 
time  it  takes  a  full-time  student  to 
complete  a  program  whose  length  is  less 
than  an  academic  year,  the  preamble  did 
not  describe  the  calculation  for  a 
program  that  requires  a  full-time  student 
to  attend  longer  than  an  academic  year. 
In  the  latter  case,  the  fraction  can  be  less 
than  or  greater  than  one.  However,  since 
a  student  may  not  receive  more  than  a 
Scheduled  Federal  Pell  Grant  for  an 
academic  year  except  as  provided  for 
imder  §  690.67,  the  institution  must  use 
the  lesser  of  the  result  of  the  fraction  for 
the  timeframe  requirement  for  an 
academic  year  or  the  number  one. 

Changes:  The  fraction  in 
§  690.63(e)(2)  has  been  modified  to 
clarify  that  the  fraction  used  for 
timeframe  can  never  be  greater  than  one. 

Payments  for  a  Payment  Period  for  a 
Program  Granted  a  Waiver  to  the 
Academic  Year  Definition 

Comments:  None. 
Discussion:  In  the  NPRM  as  well  as 
the  NPRM  for  the  Student  Assistance 
General  Provisions  regulations,  the 
Secretary  requested  conunents  from  the 
public  on  how  to  implement  changes  in 
the  1993  Technical  Amendments  in  the 
academic  year  definition  which 
provides  that  "•  *  *  the  Secretary  may, 
on  a  case-by-case  basis,  reduce  for  good 
cause  the  30-week  minimum 
instructional  time  to  not  less  than  26 
weeks  of  instructional  time  in  the  case 
of  an  institution  that  provides  a  2-year 
or  4-year  program  of  instruction  for 
which  it  awards  an  associate  or 
baccalaureate  degree  *  *  *."  While  the 
Secretary  did  not  receive  any  comments 
in  connection  with  this  NPRM,  the 
Secretary  did  receive  comments  in 
connection  with  the  NPRM  for  the 
Student  Assistance  General  Provisions 
regulations.  As  a  result,  the  Secretary 
implemented  the  statutory  provision  in 
34  CFR  668.3. 

If  an  institution  receives  a  waiver  of 
the  30  weeks  of  instructional  time 
component  for  its  academic  year,  the 


Secretary  has  provided  instructions  on 
how  to  accommodate  that  waiver  under 
§  690.63(a)(6). 

Institutions  may  use  the 
methodologies  in  §  690.63  (b)  or  (d)  for 
a  program  offered  in  terms  and  credit 
hours  where  a  waiver  of  the  30-week 
requirement  is  granted.  An  institution 
may  use  the  methodology  in  §  690.63(e) 
for  a  credit-hour  without  terms  or  a 
clock-hour  programs  where  a  waiver  of 
the  30-week  requirement  is  granted. 

Changes:  If  an  institution  receives  a 
waiver  of  the  30  weeks  of  instructional 
time  requirement  tmder  34  CFR  668.3, 
the  institution  may  use  §  690.63  (b),  (d), 
or  (e),  as  applicable,  to  calculate  a 
student's  award.  If  the  institution 
qualifies  to  use  the  procedures  in 
paragraph  (b),  no  changes  are  necessary 
unless  the  provisions  of  paragraph 
(b)(3)(ii)  apply.  If  the  institution  must 
use,  or  chooses  to  use,  the  procedures  in 
paragraph  (d)  or  (e).  the  institution  will 
substitute  the  number  of  weeks  in  its 
academic  year,  i.e.  26,  27,  28,  or  29, 
whenever  any  provision  calls  for  the 
institution  to  use  the  number  of  weeks 
of  instructional  time  in  its  academic 
year. 

Section  690.64    Calculation  of  a  Pell 
Grant  for  a  Payment  Period  Which 
Occurs  in  Two  Award  Years 

Comments:  One  commenter  requested 
clarification  on  what  constituted 
minisessions  versus  nonstandard  terms. 
The  commenter  noted  that  under 
§  690.64(c)  minisessions  were  required 
to  be  combined  when  a  payment  period 
occurred  in  two  award  years.  However, 
there  was  no  similar  requirement  for 
minisessions  that  occurred  at  other 
times  during  the  award  year,  nor  was 
there  a  similar  requirement  to  treat 
nonstandard  terms  in  this  manner. 

Discussion:  The  Secretary  believes 
that  there  is  little  difference  between 
minisessions  and  nonstandard  terms 
except  that  minisessions  have 
traditionally  been  assembled  into  one 
single  payment  period  and  a 
nonstandard  term  is  a  payment  period 
by  itself.  Under  §  690.64(c).  institutions 
have  been  required  to  assemble 
minisessions  into  a  single  payment 
period  when  the  payment  period  occurs 
in  two  award  years.  There  has  not  been 
a  similar  requirement  that  an  institution 
combine  terms  at  any  other  time  in  the 
award  year  although  many  institutions 
have  chosen  to  do  so  in  accordance  writh 
policy  guidance  that  the  Department  has 
issued.  The  Secretary  beUeves  that 
requiring  an  institution  to  combine 
minisessions  at  only  one  point  during 
the  award  year  serves  little  purpose.  The 
requirement  also  limits  an  institution's 
flexibility  in  meeting  the  needs  of  its 
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students  and  aiay  be  adattniitoati'valy 
bunUoMMiM.  The  Soaotary.  therafote, 
believes  it  is  not  necessary  to  leqiaira 
that  minisessions  ba  cowhipad  in  a 
payment  period  that  oaairs  in  two 
award  ]reais. 

Changes:  The  Secretary  removes 
§  69a64(c)  that  leqiMves  mbuseanans  to 
be  combined  in  a  payment  period  that 
occurs  within  two  award  years. 

Section  690.65    Transfer  Student: 
Attendance  at  Man  Than  One 
Institution  During  an  Award  Year 

Comments:  One  commenter  was 
unsure  wbether  the  proviaiona  to 
provide  a  second  Scheduled  Federal 
Pell  Grant  award  in  an  award  year 
would  apply  to  a  transfer  student  and 
requaatad  clarification  of  the  language 
in  §  600l65(c)  that  requires  an 
institution  to  ensure  that  a  transiar 
student  receives  no  more  than  oae 
Scheduled  Federal  Pell  Grant  award 
during  an  award  year.  The  commenter 
asked  if  it  was  the  Secretary's  intent  to 
change  the  histmic  practice  of  limiting 
a  student  to  100  percent  of  a  Scheduled 
Federal  Pell  Grant  award  during  an 
award  year  regardless  of  the  number  of 
institutions  the  student  attends  during 
the  award  year. 

Discussion:  The  requirements  for 
determining  the  amount  of  remaining 
Federal  Pell  Grant  eligibiltty  ibr  a 
transfer  student  have  not  changed. 
However,  if  a  atudent  meets  the 
requirements  for  a  tacood  Scheduled 
Federal  Pell  Grant  award  within  the 
same  award  year  under  §  690.67,  the 
institutioQ  receiving  the  transfer  student 
may  make  disbursements  to  the  student 
from  his  or  bet  second  Scheduled 
Federal  PeU  Grant  award  in  accordance 
with  §  690.63. 

Change*:  Section  690.65(c)  is  revised 
to  permit  a  transier  student  to  receive  a 
second  Scheduled  Award  in  an  award 
year. 

Comments:  Whao  a  transfer  student 
has  been  overpaid  because  of  attendance 
at  more  than  one  institution,  a 
commenter  recommended  that  the 
regulations  clarify  which  institutiaa  the 
student  must  repay.  The  commenter 
believed  that  the  regidations  should 
require  the  student  to  indicate  which 
institution  he  or  she  would  repay  and 
restrict  the  institution  at  which  the 
student  is  currently  enrolled  from 
making  additional  title  IV 
disbursements  until  the  student  has 
indicated  which  institution  he  or  she 
would  repey. 

Discussion:  The  Secretary  believes 
that  current  Federal  Pell  Grant 
regidations  under  $  690.70  are  clear 
regarding  an  institution's  responsibility 
regarding  overpayments  to  a  transfer 


student.  The  Secretary  does  not  brieve 
that  the  current  regulatory  requiiements, 
which  designate  reepensibility  for 
repsjrment  when  an  overpayment 
occurs,  should  be  changed  to  provide 
that  a  stiulent  determine  whicm 
institution  to  repay,  fai  addition,  the 
Secretary  believes  that  the  student 
should  not  regain  etigibibty  for  title  IV. 
HEA  assistance  until  the  Secretary  has 
been  repaid  or  determines  that  the 
overpayment  has  been  leeotved. 
CiNinges;  None. 

§  S90.66    Correspondence  Study 

Comiaeitts:  One  commenter  noted 
that  the  propoaad  raguktions  did  not 
describe  how  to  calculate  a  student's 
payment  for  a  paynwnt  period  if  he  or 
she  was  taking  a  progiam  of  study  by 
correspondence.  The  commenter  noted 
that  the  Secretary  had  not  added  the 
academic  year  timeframe  requirement  to 
the  payment  period  calculations  for  a 
correspondence  program. 

Discussion:  The  Secretary  agrees  that 
the  new  academic  year  requirements 
must  be  incorporated  into  payment  for 
a  payment  period  calculations  for 
coaaspondence  study.  The  Secretary 
baUavaa  that  tbe  weeks  oi  instructicmal 
time  in  the  academic  year  for 
correspondence  study  can  be 
determined  from  the  written  lesson 
schedule  that  must  be  devefoped  by  the 
institution.  The  written  lesson  schedule 
reflects  a  workload  of  at  least  12  hours 
of  preparation  per  week.  Since 
correspondence  programs  generally  are 
programs  without  terms,  the  Secretary 
believes  that  payments  for  payment 
periods  for  these  programs  can  be 
calculated  in  mnttdi  the  same  manner  as 
clock-hour  programs  and  credit-hour 
programs  without  terms.  The  Secretary 
is  adapting  the  methodology  under 
§  690.63(e)  to  determine  a  pajnooent  for 
a  payment  period  for  correspondence 
programs  in  $  690.63(f).  If  a 
correspondence  program  uses  terms,  the 
Secretary  is  providing  that  an  institution 
may  calculate  a  payment  for  a  payment 
period  using  §  600.63(d).  Of  course,  a 
student  takhig  a  program  of  study  by 
correspondence  is  considered  to  be 
enrolled  no  more  than  half-time  and  can 
never  receive  more  than  one-half  of  his 
or  her  Scheduled  Award.  Therefore,  the 
Secretary  requires  an  institution  to  use 
the  half-time  Disbursement  Schedule  to 
calculate  the  pajrment  fora  pajmaent 
period  for  a  program  of  study  by 
correspondence  except  in  the  case  of  a 
correspondence  program  offered  using 
terms.  In  the  latter  circumstance,  the 
institution  would  use  the  less-than-half- 
■time  Di^ursement  Schedule  for  a 
student  enrolled  in  less  than  the  hours 
necessary  to  be  a  half-time  student. 


Changes:  Section  690.60  is  revised  to 
incorporate  the  academic  year  definition 
into  the  method  for  calculating  a 
payment  for  a  payment  period  for  a 
program  of  correspondence  courses. 
§  690.66  is  also  amended  to  incorporaEte 
consideration  of  enroUment  status  for 
students  taking  only  correspondence 
courses  in  a  term-based  program. 

Section  690.67    Receiving  Two 
Scheduled  Federal  PeU  Grant  Awards 
During  a  Single  Award  Year 

Comments:  Several  coraraenters 
responded  to  the  Secretary's  request  for 
suggestions  on  how  to  implement  fairly 
and  equitably  the  statutmy  provisions  in 
the  1992  Amendments  and  the  1993 
Technical  Amendments  that  permit  a 
student  to  receive  up  to  two  Scheduled 
Federal  Pell  Grant  awards  in  a  single 
award  year.  One  commenter  bebeved 
that  all  students  must  be  treated 
equitably  and  fairly  regardless  of  the 
type  of  institution  they  attend,  and 
recommended  that  any  program  whose 
courses  are  folly  transfBrable  into  an 
associate  or  baccalaureate  degree 
program  be  ehgible  for  an  additional 
Federal  Pell  Grant  in  an  award  year. 
Some  commenters  proposed  that  the 
Secretary  determine  a  reasonable 
method  to  identify  a  student  eligible  to 
receive  more  than  one  Scheduled 
Federal  Pell  Grant  award  in  the  award 
year.  One  commenter  recommended 
that  to  implement  this  provision,  the 
Secretary  should  base  his  "case-by- 
case"  approval  not  on  a  "student-by- 
student"  basis,  but  on  the  entire 
program's  academic  calendar.  It  was 
proposed  that  a  "blanket"  approval 
apply  to  all  students  in  an  associate  or 
baccalaureate  degree  program  for  which 
the  institution  has  sought  and  received 
approval  if  the  student  completes  more 
than  an  academic  year's  coursework  and 
meets  other  program  requirements.  The 
approval  would  be  requested  by  the 
institution  from  the  Secretary.  TTie 
commenter  forther  proposed  that  a 
program  should  be  approved  based  on 
its  ability  to  provide  a  course  of 
instruction  that  meets  the  statutory 
definition  of  an  academic  year  in  credit 
hours  and  weeks  of  instructional  time. 
Any  changes  in  the  academic  year 
definition  or  program  structture  at  die 
institution  should  be  reported  to  the 
Secretary  Immediately  since  approval 
would  only  be  granted  for  the  current 
program  structure  and  dianges  would 
be  subject  to  reapproval. 

Discussion:  The  Secretary  agrees  that 
any  implementation  of  this  provision 
must  be  equitable  and  fair  to  all 
students  eligible  to  receive  a  second 
Scheduled  Federal  Pell  Grant  award 
within  the  progreun's  statutory 


provisions.  The  1992  Amendments  and 
the  1993  Technical  Amendments 
establish  statutory  eUgibiUty  criteria 
that  a  student  must  meet  to  receive  a 
second  Scheduled  Federal  Pell  Grant 
award  in  an  award  year.  The  statutory 
criteria  require  that  a  student  must  be 
enrolled  foil-time  in  an  associate  or 
baccalaureate  degree  program  and  that 
the  student  must  have  completed  all  the 
credits  for  a  complete  academic  year.  A 
student  who  is  enrolled  in  a  program 
whose  credits  are  folly  transferable  to  an 
associate  or  baccalaureate  degree 
program  but  is  not  enrolled  in  one  of 
those  degree  programs  is  not  eligible  for 
a  second  award. 

In  addition,  the  Secretary  believes 
that  the  information  necessary  for  the 
Secretary  to  approve  a  student  for  a 
second  Scheduled  Award  in  an  award 
year  is  maintained  at  the  institution  be 
or  she  is  attending.  Therefore,  the 
Secretary  believes  that  if  an  institution 
chooses  to  award  up  to  two  Scheduled 
Federal  Pell  Grants  within  an  award 
year,  the  approval  of  a  student  for  a 
second  Scheduled  Federal  Pell  Grant 
award  should  be  entrusted  to  the 
institution.  The  Secretary  does  not 
believe  that  it  is  necessary  to  approve 
the  program  in  which  a  student  must 
enroll  to  be  eligible  for  a  second 
Scheduled  Award  if  the  student  meets 
all  other  eligibility  criteria. 

The  Secretary  believes  that  a 
program's  approval  for  this  provision 
should  not  be  based  on  whether  an 
institution  provides  a  course  of 
instruction  that  meets  the  statutory 
definition  of  an  academic  year  in  both 
credit  boms  and  weeks  of  instructional 
time.  For  example,  an  institution's 
definition  of  an  academic  year  may  not 
coincide  with  its  academic  calendar's 
enrollment  periods,  i.e.,  it  may  have  two 
semesters  that  total  28  weeks  of 
instructional  time.  If  a  student 
completes  an  academic  year's  worth  of 
credit  hours  yet  fails  to  complete  all  the 
weeks  of  instructional  time,  the 
Secretary  behaves  the  student  should 
still  be  eligible  to  receive  additional 
Federal  Pell  Grant  funds  during  an 
award  year  because  the  statute  requires 
only  that  a  s^ident  complete  the 
coursework  for  an  academic  year  to  be 
eligible  tor  a  second  Scheduled  award, 
not  the  weeks  of  instructional  time.  The 
student  would  receive  the  remaining 
amoimt  of  his  or  her  first  Scheduled 
Federal  Pell  Grant  award  as  he  or  she 
completes  the  weeks  of  instructional 
time  in  the  first  academic  year  in  the 
pajrment  period  in  which  the  student 
becomes  eligible  to  receive  funds  from 
his  or  her  second  Scheduled  Federal 
Pell  Grant  award.  In  the  example,  a 
student  would  have  Vao  of  his  or  her 


first  award  remaining  in  a  12  semester- 
hour  summer  session.  The  student 
would  receive  the  %o  balance  of  the 
first  award  and  'Vao  of  the  second  award 
in  the  summer  session  since  under 
§  690.63(c)  the  payment  for  each 
payment  period  would  be  >*/3o  of  an 
annual  award. 

Changes:  The  Secretary  adds  a  new 
section  at  §  690.67  describing  the 
criteria  under  which  a  student  may 
receive  more  than  one  Scheduled 
Award  in  an  award  year.  The  Secretary 
provides  that  an  institution  may 
determine  which  students  are  ehgible 
for  a  second  Scheduled  Award  in 
accordance  with  these  criteria  set  forth 
in  §  690.67. 

Comments:  Some  commenters 
recommended  that  a  student  at  a  term 
institution  be  reqiiired  to  complete  the 
equivalent  of  a  full  academic  year  of 
study  in  two  semesters  or  trimesters  or 
three  quarters.  The  student  would  then 
be  eligible  for  a  second  Scheduled 
Award  to  piu^ue  additional  work  during 
a  third  semester  or  trimester  or  a  fourth 
quarter.  It  was  further  recommended 
that  foil-time  study  for  a  student  eligible 
to  receive  a  second  Scheduled  Award  in 
an  award  year  be  based  on  the  norms 
required  to  complete  the  student's 
program  as  published  by  the  institution. 
If  tbe  institutional  norm  was  to 
complete  120  credits  of  a  baccalaureate 
degree  in  4  years,  the  student  would  be 
required  to  complete  30  credits  during 
each  academic  year  before  he  or  she 
would  be  eligible  for  a  second 
Scheduled  Award. 

Discussion:  Since  a  foil-time  student 
normally  completes  a  full  academic 
year's  worth  of  credit  hours  in  two 
semesters  or  trimesters  or  three  quarters, 
the  Secretary  does  not  beUeve  that  it  is 
necessary  to  prescribe  the  nimiber  of 
terms  over  which  the  credits  are  earned. 
The  Secretary  also  believes  that  it  would 
be  unfair  to  establish  an  academic  year 
course  load  for  a  student  using  a 
criterion  other  than  the  one  established 
for  all  students  in  the  same  program  of 
study  as  long  as  the  criterion  met  the 
minimum  statutory  requirement.  A 
requirement  greater  than  that  criterion 
would  make  it  more  difficult  for  a 
student  to  qualify  for  a  second 
Scheduled  Award  within  an  award  year. 
However,  tmder  section  401(b)(6)  of  the 
HEA,  a  student  must  complete  the 
coursework  in  an  academic  year  before 
he  or  she  can  be  considered  for  a  second 
Scheduled  Award.  In  addition,  the 
Secretary  beUeves  that  the  student  must 
be  making  satisfactory  academic 
progress  at  the  time  he  or  she  receives 
a  second  Scheduled  Award.  Therefore, 
this  institution  must  verify,  before 
disbursing  funds  bom  the  second 


Scheduled  Award,  that  a  student  is 
making  satisfactory  progress  in  his  or 
her  program  of  study  under  34  CFR 
668.7  and  668.16(e). 

Changes:  The  Secretary  has  included 
provisions  in  §  690.67  that  require  a 
student  to  complete  an  academic  year's 
coursework  and  to  be  making 
satisfactory  progress  in  his  or  her 
program  of  study  to  be  eUgible  to 
receive  a  second  Scheduled  Award  from 
the  Federal  Pell  Grant  Program. 

Comments:  One  commenter  specified 
that  the  additional  coursework  for 
which  a  student  enrolled  should  be 
coursework  required  for  completion  of 
his  or  her  associate  or  baccalaureate 
degree. 

Discussion:  The  Secretary  agrees  that 
additional  coursework  funded  under 
this  provision  should  be  coursework 
that  counts  toward  completion  of  a 
student's  associate  ot  baccalaureate 
degree  program.  Such  a  requirement  is 
in  keeping  with  the  intent  of  this 
statutory  provision  to  provide  a  student 
a  means  to  continue  his  or  her 
education  without  interruption 
throughout  the  pursuit  of  his  or  her 
associate  or  baccalaureate  degree 
program. 

changes:  The  Secretary  requires  that 
coursework  funded  by  the  second 
Scheduled  Award  be  either  required 
courses  or  electives  that  will  be  counted 
toward  completion  of  the  student's 
associate  or  baccalaureate  degree 
program. 

Comments:  Several  commenters 
proposed  methodologies  to  calculate  the 
additional  Federal  Pell  Grant  eligibiUty 
by  using  ratios  based  either  on  the 
additional  credits  the  student  would 
take  or,  in  the  case  of  a  term  institution, 
the  additional  terms  in  which  the 
student  would  enroll. 

Discussion:  The  Secretary  believes 
that  the  student's  payment  for  a 
payment  period  should  be  determined 
using  an  appropriate  methodology 
under  §  690.63  or  §  690.66.  However,  an 
institution  must  use  the  same 
methodology  to  calculate  the  payment 
for  a  pajonent  period  for  all  students  in 
a  program  regardless  of  whether  that 
calculation  relates  to  a  first  or  second 
Scheduled  Federal  Pell  Grant  for  an 
award  year. 
Changes:  None. 

Section  690. 77    Initial  Disbursement  of 
a  Federal  PeU  Grant  in  an  Award  Year 
Without  a  Valid  SAR  or  Valid 
Institutional  Student  Information 
Record 

Comments:  In  the  notice  of  proposed 
rulemaking  the  Secretary  requested 
comment  on  whether  to  remove 
§  690.77.  Most  commenters  supported 
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removal  of  this  aectioi  bran—  tba 
rapid  delivery  of  ISIRb  tkvou^ 
electronic  means  ■almi  U  unneceasary 
to  make  a  first  payment  to  a  ituchnt 
witliout  a  valid  SAR  or  ISIR.  One 
commenter  beKewed  that  eliraination  of 
this  provision  woak)  reduce  the  cost 
and  the  burden  of  tiyiag  to  collect  ma 
overaward  from  a  student  who  did  not 
submit  a  valid  SAR  after  being  paid. 
Two  cominenters  believed  that,  while 
most  institutions  did  not  nMke 
payments  to  students  without  a  valid 
SAR  or  ISIR.  the  provision  d»ouW  be 
retained.  One  commenter  believed  that 
the  provisions  in  this  section  were 
mandated  in  the  Federal  Pell  Grant 
Program  statute. 

One  commenter.  while  not 
commenting  on  whether  §  690.77 
should  be  retained  or  renMwed,  noted  a 
difference  in  the  liabihty  language 
between  §$090.77  (c)(1)  and  (c)(2).  In 
§  690.77fcMl)  an  institutioa  is  Uahle  if  it 
chooses  to  make  a  diabursenent  without 
a  valid  SAR  or  valid  ISOt  In 
§  690.77(c)(2).  both  the  stndeot  tod  the 
institution  are  liable  for  a  disbursement 
made  without  a  vabd  SAR  or  ISIR  The 
commenter  believed  that  a  student  was 
not  liable  for  an  overpayment  in 
§  690.77(cMl)  as  he  or  she  wouM  be  in 
$  690.77(cK2).  The  commenter 
recommended  that  the  language  in  the 
two  provisions  be  rewritten  to  make 
both  the  student  and  the  institution 
liable  in  §600.77(cXl)  if  a  student 
requested  a  first  disbursement  without  a 
valid  SAR  or  ISIR  and  the  institution 
could  document  the  student's  request. 

Difscussjon;  Although  one  commenter 
believed  that  this  provision  was 
mandated  in  the  statute,  the  statute  was 
changed  in  the  1992  Amendments  to 
eliminate  the  statutory  charge  that 
required  the  Secretary  to  allow  a 
payment  of  a  Federal  Pell  Grant  without 
a  valid  SAR  or  ISIR.  Furthermore,  the 
Secretary  agrees  vvnth  the  majority  of 
commenters  that  the  provision  is  no 
longer  necessary. 

Since  the  Seoetary  believes  that  this 
provision  is  no  longer  necessary, 
revisions  to  the  provisions  under  this 
section  are  not  required. 

Changes:  The  Secretary  is  removing 
§690.77  from  the  Federal  Pell  Grant 
Program  regulations. 

Section  690.82    Maintenance  and 
Retention  ofFtecords 

Comments:  Most  commenters 
supported  the  Secretary's  proposed 
change  in  §  690.82  that  would  eliminate 
the  requirement  in  the  Federal  Pelt 
Grant  Program  to  retain  an  SAR 
regardless  of  whether  the  student 
received  a  Federal  Pell  Grant.  Two 
conunentets  indicated  that  they 


undarstood  the  iBtm  of  Atf  ckaafa  in 
this  provision  was  to  elimiwfliB  dw 
requirement  to  maintain  atigifailMy 
documents  fnr  students  reoaiving  aid 
from  other  title  fV  paogiama  or  far  odicr 
title  rv  prognm  purposes.  On*  fAK 
commanlar,  while  supporting  the 
reduction  in  the  Federal  Pell  Grant 
Program  record  keeping  requirements, 
recommended  that  the  Secretary 
recognize  that  many  institutions 
participate  in  the  Federal  PsH  Grant 
Program  electfouicrfly  and  maintain  a 
computerized  data  bme.  The  commenter 
suggested  that  those  institutions  be 
allowed  to  maintain  the  data  in  an 
electronic  format  rather  than  a  paper 
one. 

Discussion:  The  Secretary  appreciates 
the  public  support  of  his  propiinal  to 
change  the  record  retention 
requirements  for  the  Federal  PeH  Grant 
Program.  The  Secretary  believes, 
however,  that  clarification  is  necessary 
since  two  commenten  were  unclear  as 
to  the  Secretary's  intent  In  making  this 
change.  Eliminating  the  requirement 
under  the  Federal  Fell  Grant  Program 
for  retaining  the  SAR  or  ISIR.  regardless 
of  whether  the  student  received  a 
Federal  Pell  Grant,  does  not  eliminate 
the  requirement  to  retain  an  SAR  or  ISIR 
if  it  has  been  used  as  an  elirahility 
document  to  determine  and  pay  a 
student  Federal  student  aid  under 
another  title  IV  program  or  if  the 
information  was  required  to  complete 
the  institution's  Fiscal  Operations 
Application  Report  for  the  campus- 
based  programs.  The  change  would 
eliminate  the  need  to  retain  an  SAR  or 
ISIR  if  an  institution  did  not  use  it  as 
an  eligilnlity  document,  the  student  did 
not  receive  a  Federal  Pell  Grant,  another 
document  had  been  used  to  award  other 
title  rv.  HEA  assistance,  or  the  student 
was  ineligible  for  title  IV.  HEA 
assistance. 

The  Secretary  also  agrees  that  it  is 
reasonable  to  retain  many  of  a  student's 
financial  aid  documents  in  media 
formats  other  than  paper.  However. 
since  the  electronic  techtxtlogy  is 
changing  so  quickly  the  Secretary 
believes  that  he  should  publirii 
periodically,  in  a  notice,  a  compilaticm 
of  acceptable  media  storage  formats  and 
the  documents  that  can  be  stored  in 
those  formats. 

Changes:  The  Secretary  has  added  a 
provision  in  §  690.82(e)  to  aBow  for  the 
retention  of  information  in  media 
formats  acceptable  to  the  Secretary  other 
than  microform  and  the  original 
documents.  The  Secretary  will  publish 
in  the  Federal  Register  a  listing  of  the 
media  formats  and  the  docummats  that 
can  be  retained  using  those  formats. 


;  Que  coBBmenter  ijsdicated 
that  although  the  Secretary  required  an 
institution  to  reCain  a  atudnat's 
application  lor  Federal  student  aid 
when  his  or  her  applkatioB  information 
was  submitted  electronically  to  the 
Secretary,  the  regulations  ai  §  690.82  did 
not  specify  a  record  retention 
requirement  for  the  apphcatioa.  Ttis 
commenter  stated  that  the  regulations 
should  clarify:  (1)  How  long  the 
application  must  be  retained:  (2)  the 
circumstances  under  which  an 
application  must  be  retained;  and  (3) 
what  constitutes  an  acceptable 
apphcation  for  retention  purposes  (e.g., 
a  Free  Application  for  Federal  Student 
Aid  or  a  printout  of  an  Hectronic 
apphcation). 

Discussion:  The  commenter  is  correct 
that  the  Secretary  requires  retention  of 
any  paper  application  signed  by  the 
student,  and  by  one  of  his  or  her  parents 
if  the  student  is  dependent,  when  that 
application  is  submitted  to  the  Secretary 
electronically  from  an  institution  or  its 
agent.  The  Secretary  requires  that  the 
application  be  retained  for  all  students 
whose  applications  were  submitted 
fit>m  that  institution  and  were  processed 
by  the  Secretary  regardless  of  whether 
the  student  attends  that  institution  or 
receives  title  IV.  HEA  assistance.  While 
the  regulations  have  not  been  specific 
on  the  institutional  responsibilities 
concerning  retention  of  a  student's 
application  at  the  point  of  submission, 
the  Secretary  requires  an  institution,  as 
part  of  its  agreement  to  participate  in 
EDE.  to  retain  an  application  when  the 
application  information  is  submitted 
electronically  to  the  central  processor.    .. 
However,  the  Secretary  believes  th^  the 
commenter  is  correct  in  questioning 
what  the  Secretary  requires  of  an 
institution  under  such  circumstances. 

Changes:  The  Secretary  has  added  a 
dociiment  maintenance  requireaaent  at 
§  690.82(b}  for  institutions  that  transmit 
electronically  the  application 
information  to  the  Secretary.  The  signed 
application  and  signed  copies  of  any 
corrections  to  apphcatiom  information 
must  be  retained  any  tine  an  institution 
submits  that  ^iplicatioB  information 
electronically  to  the  Secretary  and  the 
apphcation  information  is  procesaed  by 
the  Secretary,  regardless  of  whether  the 
student  attends  the  institution  or  is 
eligible  to  receive  a  Federal  Pell  Grant. 

Presidential  Accaee  Schqlarahip 
Program 

Comments:  Conunenters  generally 
commended  the  Secretary  for  his 
proposal  to  incorporate  the  Presidential 
Access  Scholarship  (PAS)  Program  into 
the  Federal  Pell  Grant  Program  dehvery 


system  as  a  way  to  eliminate  additicnal 
burden  on  institutions. 

Discussion:  None. 

Changes:  None. 

Section  691.16    Eligibility 
Requirememts  To  Receive  an  Award 

Comments:  One  of  the  criteria  to 
determine  eligibility  to  receive  a  PAS  is 
to  have  ranked  in  the  top  10  percent,  by 
grafle  point  average,  of  a  student's 
secondary  school  graduating  class.  A 
commenter  believed  that  the 
requirement  to  graduate  in  the  top  10 
percent  of  a  student's  class  should  be 
further  defined  so  that  students 
graduating  in  very  soudl  dasses,  who 
might  have  to  study  harder  to  be  in  the 
top  10  percent,  would  be  treated  equally 
with  students  graduating  from  larger 
classes.  Another  commenter  requested 
that  the  Secretary  clarify  what 
determines  that  a  student  has  graduated 
in  the  top  10  percent  of  his  or  her  high 
school  class. 

Discussion:  Section  406C  of  the  1992 
Amendments  requires  that  for  a  student 
to  be  elig3)Ie  he  or  she  either  (a) 
participate  in  an  eligible  early- 
intervention  program  Cor  a  minimnin  of 
36  months  or  (b)  graduate  in  the  top  10 
percent,  by  grade  point  average,  of  his 
or  her  high  sdiool  class.  To  determine 
whether  a  student  is  in  the  top  10 
percent  of  his  or  her  graduating  class, 
the  number  of  students  in  the 
graduating  class  is  multiplied  by  .1.  For 
example,  if  there  are  250  students  in  the 
graduating  class,  25  (250  x.l)  are 
graduating  in  the  top  10  percent  of  the 
class.  If  a  student's  high  school  does  not 
rank  its  students,  a  student  may  only  be 
considered  eligible  if  the  institution  can 
factually  and  statisticalfy  document  that 
the  student  would  rank  in  the  top  10 
percent  of  graduating  high  school 
students  statewicte  in  his  or  her  state. 
The  institution  may  also  consider  the 
student's  application  if  he  or  she  has  a 
GED  test  score  equivalent  to  ranking  in 
the  top  10  percent  of  the  GED  test  scores 
in  the  State. 

Changes:  None. 

Section  691  £1    Disbuneatent 
Conditions  and  Deadlines 

Comments:  The  PAS  Program 
regulations  require  that  a  student 
present  written  documentation  that  he 
or  she  has  participeted  in  an  approved, 
eligible  early-interventiatt  program  far 
at  least  36  months  or  that  he  er  she 
qualifies  for  a  waiver  under  §690. 16(b) 
of  the  regulations.  Several  coounenters 
lequested  darificatioB  of  the  type  of 
documentation  the  studaot  must  present 
to  demonstrate  that  he  or  she  has  met 
these  requiieaaents.  Anether  commenter 
recommeaded  that  to  wfaimiTw  the 


burden  on  insdtutians  the  student  be 

required  to  submit  documentatian  to 
determine  participation  in  an  eligible 
early-intervention  program  with  his  or 
her  apphcation  for  a  Federal  Pell  Grant 
and  FAS.  This  cammenter  believed  that, 
in  addition  to  lessening  the  burdrai  on 
institutions,  keeping  this  information 
with  the  central  processor  would  allow 
the  Secretary  to  keep  track  of  eligible 
students  more  easily. 

Discussion:  An  example  of  the 
documentation  that  a  student  can 
provide  to  establish  that  he  or  she 
participated  in  an  eligible  early 
intervention  program  would  be  a  letter 
from  the  program  director  certifying  that 
the  student  participated  for  at  least  36 
months  in  the  ehgjble  program.  The 
documentation  can  be  collected  at  the 
institution  at  the  time  the  student 
applies  to  the  institution  for  financial 
aid;  thus,  an  unnecessary  burden  is  not 
placed  on  an  institution  to  request  and 
maintain  a  certificate  fit»m  a  student 
indicating  that  he  or  she  has 
participated  in  an  eligible  early- 
intervention  program.  In  addition,  a 
separate  certificate  could  not  be 
processed  with  the  application  for 
calculating  a  student's  EFC  since  it  is 
not  relevant  to  calculating  the  student's 
EFC. 

Changes:  None. 

Section  691.77    Initial  Disbursement  of 
a  PAS  in  an  Award  Year  Without  a 
Valid  SAR  or  Institutional  Student 
Information  Record 

Comiaetits:  Several  commenters 
indicated  that,  if  this  provision  is 
removed  fix>m  the  Federal  Pell  Grant 
Program  regulations  because  the 
provision  was  no  longer  necessary  for 
the  Federal  Pell  Grant  Program,  the 
Secretary  ^uMild  remove  it  from  the 
PAS  Program  for  similar  reasons. 

Discussion:  The  Secretary-  agrees  that, 
since  the  section  is  being  removed  from 
the  Federal  Pell  Grant  Program,  there  is 
no  need  to  retain  the  section  uiider 
§691.77. 

Changes:  Section  691.77  is  removed 
from  the  final  PAS  Program  regulations 
and  reserved. 

Executive  Order  12866 

These  final  regulations  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order  the  Secretuy  has  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associaled  with 
the  final  regulations  are  those  resulting 
from  statutory  twguifitnrmntf  tcad  those 
determined  by  the  Secretary  to  be 
necessary  for  administering  tHu 
program  effectively  and  eificientfy. 


Burdens  specifically  associated  with 
information  requirements,  if  any,  are 
identified  and  explained  elsewhere  in 
this  preamble  unda  the  heading 
Paperwork  Reduction  Act  of  196a 

hi  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
quahtative — of  these  final  regulations, 
the  Secretary  has  determined  that  the 
benefits  of  the  final  regulations  justify 
the  costs. 

The  Secretary  has  also  determined 
that  this  regulatory  action  does  not 
unduly  interfue  with  State,  local,  and 
tribal  governments  in  the  exercise  of 
their  governmental  functions. 

Paperwork  Reduction  Act  of  1989 

Sections  690.12,  69ai3,  690.67, 
690.75.  690.82,  691.61.  691.73,  691.82. 
and  691.83  contain  information 
collection  requirements.  As  required  Iw 
the  Paperwork  Reduction  Act  of  1980. 
the  U.S.  Department  of  Education  will 
submit  a  copy  of  these  sections  to  the 
Office  of  Management  and  Budget 
(OMB)  foe  its  review. 

(44  U.S.C.  3504(h)) 

TTiese  regulations  affect  businesses  or 
other  for-profit  organizations  and 
nonprofit  institutions  that  are  eligible  to 
participate  in  the  title  IV,  HEA 
programs.  The  Department  needs  and 
uses  the  information  to  implement  the 
1992  Amendments  for  the  Federal  Pell 
Grant  Program  and  PAS  Program.  The 
regulations  provide  the  requirements 
that  States,  institutions,  and  students 
must  follow  to  participate  in  these 
programs. 

Federal  Pell  Grant 

Annual  public  reporting  and 
recordkeeping  burden  for  this  coUection 
of  information  is  reduced  by  1140  hours 
because  of  the  elimination  of  state 
recordkeeping  and  reporting 
requirements  for  57  States  md 
territories  with  enactment  on  September 
13, 1994  of  the  Violent  Crime  and  Law 
Enforcement  Act  of  1994  wrhich  amends 
section  401(b)(8)  of  the  Higher 
Education  Act  of  1965,  as  amended. 

Presidential  Access  Scfaolaiahip 
Program 

Annual  public  reportmg  and 
recordkeeping  burden  for  this  collection 
of  information  is  estimated  to  average  40 
hours  per  response  for  57  States  and 
territories  and  2.280  total  hours  per 
year,  including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

Annual  approved  public  reporting 
and  recordkeeping  burden  for  this 
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collection  of  infoimation  is:  (1)  3  hours 
per  response  for  57  States  and 
territories:  and  (2)  3  hours  per  response 
for  10.000  institutions.  The  approved 
total  hours  for  States  and  institutions 
are  30.971  hours  per  year  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  3002,  New  Executive  Office 
Building,  Washington,  DC  20503: 
Attention:  Daniel ).  Chenok. 

Assessment  of  Educational  Impact 

In  the  notice  of  proposed  rulemaking, 
the  Secretary  requested  comments  on 
whether  the  proposed  regulations  would 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

Based  on  the  response  to  the  proposed 
rules  and  on  its  own  review,  the 
Department  has  determined  that  the 
regulations  in  this  document  do  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  ofSubiects  in  34  CFR  Part  690 

Administrative  practice  and 
procedure,  Colleges  and  imiversities, 
Education,  Grant  programs— education. 
Reporting  and  recordkeeping 
requirements.  Student  aid. 

List  ofSubiects  hi  34  CFR  Part  691 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Grant  programs— education. 
Reporting  and  reconikeeping 
requirements.  Student  aid. 

(Catalog  of  Federal  Domestic  Assistance 
(CFDA)  Numbers:  84.063  Federal  Pell  Grant 
Program:  Catalog  of  Federal  Domestic 
Assistance  Number  for  the  Presidential 
Access  Scholarship  Program  has  not  been 
assigned.) 

Dated:  September  27. 1994. 
Richard  W.  Riky. 
Secretary  of  Education. 

The  Secretary  amends  title  34  of  the 
Code  of  Federal  Regulations  by 
amending  part  690  and  adding  a  new 
part  691  as  follows: 

PART  690-(AMENDED] 

1.  The  authority  citation  for  part  690 
is  revised  to  read  as  follows: 
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Authority:  20  U.S.C  1070a,  unless 
otherwise  noted 

2.  The  heading  for  part  690  is  revised 
to  read  as  follows: 

PART  680— FEDERAL  PELL  GRANT 
PROGRAM 

HM0.1. 600^  MCA  0M.$,  600.7, 690.9, 

ssaio,  690.11.  autipwt  F,  eoa62. 60a64, 

69a6S.  690.71, 690.72. 090.74, 60a7S, 
69a7»,60a79,690J1,  and  600.83.  . 
[Amandad] 

3.  In  part  690  add  the  word  "Federal" 
before  tne  words  "Pell  Grant"  in  the 
following  places: 

(a)  Section  690.1; 

(b)  Section  690.2(c)  under  the  terms 
"Di^ursement  Schedule"  and 
"Scheduled  Pell  Grant": 

(c)  Section  6g0.3(a)(2)(ii): 

(d)  Section  690.6  (a)  and  (e); 

(e)  Section  690.7(a)(1)  introductory 
text,  {a)(2)  (twice),  (b)  introductory  text 
(twice),  (c)(2).  (c)(3).  and  (c)(4); 

(f)  Section  690.9(a)  introductory  text,  ' 
(a)(1)  (twice),  (a)(2)  introductory  text, 
and  (a)(2)(ii): 

(g)  Section  690.10  (a)  and  (b): 

(h)  Section  690.11  heading  and  text: 

(i)  Subpart  F  heading: 

())  Section  690.62(a); 

(k)  Section  690.64  heading  and 
paragraphs  (a)(2)  and  (b); 

(1)  Section  690.65(d)  introductory  text 
(twice),  (d)(1)  (twice),  (d)(3),  and  (e) 
(three  times): 

(m)  Section  690.71; 

(n)  Section  690.72(a); 

(o)  Section  690.75(a)  introductory 
text,  (a)(3)(i).(a)(3)(ii).(c).  and  (d) 
(twice): 

(p)  Section  690.78(c)  introductory 
text: 

(q)  Section  690.79(a)(1)  and  (a)(2); 

(r)  Section  690.81(a)(2)  and  (b) 
(twice):  and 

(s)  Section  690.83(a)(1)  introductory 
text,  (b)(1),  and  (c)(2). 

H  600.74  and  69a8i    [Anwndad] 

4.  In  part  690  add  the  word  "Federal" 
before  the  words  "Pell  Grants"  in  the 
following  places: 

(a)  Section  690.74  (twice);  and 

(b)  Section  690.81(c). 

1690.2    lAmandad] 

5.  and  6.  Section  690.2  paragraph  (a) 
is  amended  by  removing  in  alphabetical 
order  the  terms  "One-year  training 
program",  "Program  of  study  by 
correspondence".  Proprietary  institution 
of  higher  education",  "Postsecondary 
vocational  institution",  and  "Six-month 
training  program",  and  adding  in 
alphabetical  order  the  terms  "Award 
year",  "Correspondence  course", 
"Regular  student",  and  "State". 


1690.2    [Amwidad] 

7.  Section  690.2  paragraph  (b)  is 
amended  by  adding  in  alphabetical 
order  the  terms  "Feideral  Pell  Grant 
Program".  "Federal  Perkins  Loan 
Program".  "Federal  Supplemental 
Educational  Opportunity  Grant 
Program".  "Federal  Work-Study 
Program".  "Full-time  student",  and 
"HEA",  and  removing  the  terms  "Award 
year",  "College  Work-Study  Program", 
"Income  Contingent  Loan  (ICL) 
Program".  "Perldns  Loan  Program", 
"Pimlic  or  private  nonprofit  institution 
of  higher  education".  "Pell  Grant 
Program",  "Regular  student",  "State", 
and  "Supplemental  Educational 
Opportunity  Grant  Program". 

8.  Section  690.2  paragraph  (c)  is 
amended  by  removing  the  definitions  of 
"Full-time  student",  "Pell  Grant  Index", 
and  "Student  Aid  Report  (SAR) 
Payment  Document";  by  adding,  in 
alphabetical  order,  new  deBnitions  of 
"Annual  award".  "Central  processor". 
"Expected  family  contribution", 
"Institutional  Student  Information 
Record  (ISIR)",  "Less-than-half-time 
student",  "Payment  Voucher",  and 
"Valid  Institutional  Student  Information 
Record  (valid  ISIR)":  and  by  revising 
introductory  text  and  paragraphs  (1)  and 
(2)  of  the  definition  of  "Disbursement 
Schedule",  and  revising  "Electronic 
Data  Exchange",  "Enrollment  status", 
"Payment  Schedule";  and  "Valid 
Student  Aid  Report"  to  read  as  follows: 

1690.2  General  definitlona. 

•  •        •        •        • 

(c)*  •  • 

Annual  award:  The  Federal  Pell  Grant 
award  amount  a  full-time  student  would 
receive  under  the  Payment  Schedule  for 
a  full  award  year,  and  the  amount  a 
three-quarter-time,  half-time,  and  less- 
than-half-time  student  would  receive 
under  the  appropriate  Disbursement 
Schedule  for  a  full  award  year. 

Central  processor:  An  organization 
imder  contract  with  the  Secretary  that 
calculates  an  applicant's  expected 
family  contribution  based  on  the  i 

applicant's  application  information, 
transmits  an  ISIR  to  each  institution 
designated  by  the  applicant,  and 
submits  reports  to  the  Secretary  on  the 
correctness  of  its  computations  of  the 
expected  family  contribution  amounts 
and  the  accuracy  of  the  answers  to 
questions  on  application  forms  for  the 
previous  award  year  cycle. 

*  •        •        •        • 

Disbursement  Schedule:  A  table 
showing  the  aimual  awards  that  three- 
quarter,  half-time,  and  less-than-half- 
time  students  at  term-based  institutions 
using  credit  hours  would  receive  for  an 
academic  year.  This  table  is  published 


annually  by  the  Saoetary  and  is  based 


(1)  A  student's  expected  £amily 
contribution,  as  determined  in 
accordance  with  title  IV,  part  F  of  the 
HEA;  and 

(2)  A  student's  attendance  costs  as 
defined  in  title  IV,  part  F  of  the  HEA. 
•        *        •        •        • 

EJecttonic  Data  Exchange:  An 
electronic  <»vf>»any.  system  between  the 
central  processor  and  an  institution 
under  which — 

(1)  A  student  is  able  to  transmit  his  or 
her  application  information  to  the 
central  processor  through  his  or  her 
institution  and  an  ISIR  is  transmitted 
back  to  the  institutitm; 

(2)  A  student  throu^  his  or  her 
institution  is  able  to  transmit  any 
changes  in  appUcaUon  information  to 
the  central  processor,  and 

(3)  An  institution  is  able  to  receive  an 
ISIR  bam  the  central  processor  for  a 
student. 

Enrollment  status:  Full-time,  three- 
quarter-time,  half-time,  or  less-than- 
half-time  depending  on  a  student's 
credit-hour  work  load  per  academic 
term  at  an  institution  using  semesters, 
trimesters,  quarters,  or  other  academic 
terms  and  measuring  progress  by  credit 
hours. 

•  •        *        •        • 

Expected  family  contribution  (EEC): 
The  amount,  determined  under  title  IV, 
part  F  of  the  HEA,  which  the  student 
and  the  student's  family  may  be 
reasonably  expected  to  contribute 
toward  the  student's  postsecondary 
education  for  the  academic  year. 

•  •        •        *        • 

Institutional  Student  Information 
Record  (ISIB):  A  paper  document  or  a 
computer-generated  electronic  record 
that  the  central  processor  transmits  to 
an  institution  that  includes  an 
applicant's — 

(1)  Personal  identification 
information; 

(2)  Application  data  used  to  calculate 
the  applicant's  EFC;  and 

(3)  EFC  calculated  by  the  central 
processor. 

Less-than-half-time  student:  An 
enrolled  student  who  is  carrying  less 
than  half  the  work  load  of  the 
appropriate  minimum  requirement 
outlined  in  the  institution's  definition  of 
a  full-time  student 
*        •        *        *        • 

Payment  Scheibt^:  A  table  showing  a 
full-time  student's  Scheduled  Federal 
Pell  Grant  for  an  academic  year.  This 
table,  pubHshed  annually  by  the 
Secretary,  is  based  on — 


(1)  The  student's  expected  family 
contribution,  as  detamined  in 
accordance  with  part  F  of  title  IV  of  the 
HEA;  and 

(2)  The  student's  cost  of  attendance  as 
defined  in  part  F  of  title  IV  of  the  HEA. 

•  *        *        *        • 

Payment  Voucher:  An  electronic  or 
magnetic  record,  or  for  the  1995-^96 
award  year  a  paper  record,  that  is 
provided  to  the  Secretary  by  an 
instittition  showing  a  student's  expected 
family  contribution,  cost  of  attendance, 
enrollment  status,  and  student 
disbursement  information. 

*  *        •        *        • 

Valid  Institutional  Student 
Information  Record  fvahd  ISJR):  An  ISIR 
on  which  all  the  information  used  in 
calculating  the  appbcmt's  expected 
family  contribution  is  accurate  and 
complete  as  of  the  date  the  application 
is  signed. 

*  •        •        •        • 

Valid  Student  Aid  Report:  A  Student 
Aid  Report  on  which  all  of  the 
information  used  in  cakuIatiBg  the 
applicant's  expected  fiamily  contribution 
is  accurate  and  complete  as  of  the  date 
the  application  is  signed. 

9.  Section  690.3  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b)(1),  (b)(2),  and  (b)(3),  to 
read  as  fbUows: 

$690.3    Payment  parted. 

•  *        •        •        • 

(b)  Payment  periods  for  an  eligible 
program  that  does  not  have  academic 
terms:  (1)  Fcnt  a  student  whooe  eligible 
program  is  one  academic  year  or  less — 

(i)  The  first  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
program  as  measured  in  credit  or  dock 
hours;  and 

(ii)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  his  or  her 
program  as  measured  in  credit  or  clock 
hours;  or 

(2)  For  a  student  whose  eligible 
program  is  more  than  one  academic 
year — 

(i)  For  the  first  academic  year,  the  first 
payment  period  is  the  period  of  time  in 
which  the  student  completes  the  first 
half  of  his  or  her  academic  year  as 
measured  in  credit  or  clock  hours,  and 
the  second  payment  period  is  the  period 
of  time  in  which  the  student  completes 
the  second  half  of  that  academic  year. 

(ii)  For  subsequent  academic  years, 
each  payment  period  is  the  period  of 
time  in  which  the  student  first 
completes — 

(A)  One  half  of  the  academic  year  or 


(B)  The  remainder  of  the  student's 
program. 

(3)  For  purposes  of  paragraphs  (b)(1) 
and  (bH2)  of  this  section,  at  an 
institution  measuring  progress  in  credit 
hours,  if  a  student  cannot  earn  half  of 
his  or  her  credits  in  the  program  imder 
paragraph  (b)(1)  of  this  section  or  the 
academic  year  under  paragraph  (b)(2)  of 
this  section  until  after  the  midpoint 
between  the  first  and  last  scheduled 
days  of  class,  the  student  is  considered 
to  begin  his  or  her  second  payment 
period  on  the  later  of— 

(i)  The  calendar  midpoint  between  the 
first  and  last  scheduled  days  of  class  of 
the  program  or  academic  year,  or 

(ii)  The  date,  as  determined  by  the 
institutioa.  that  the  student  has 
completed  half  of  his  or  her  acadeanc 
coursework. 

*  *        •        •        • 

10;  Section  690.6  is  amended  by 
removing  paragraphs  (c),  (d),  and  (e),    • 
and  by  adding  a  second  sentence  to 
paragraph  (b)  to  read  as  follows: 

S69a6    Ouftten  of  stud— t  tUtftUUf. 

•  •        *        •        • 

(b)  *  *  •  Any  noncredit  or  remedial 
course  taken  by  a  student,  including  a 
course  in  English  language  instmctiaa, 
is  not  included  in  the  institution's 
determination  of  that  student's  period  of 
Federal  Pell  Grant  eligibility. 

{Authority:  20  US.C.  lOTOa) 

11.  .Section  690.8  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 


9  690.6    EnfoNinent 


(c)(1)  Notwithstanding  the  hmitation 
in  paragraph  (bK3)  of  this  section,  a 
student  who  would  be  a  half-time 
student  based  solely  on  his  or  her 
correspondence  work  is  considered  a 
half-time  student  unless  the  calculation 
in  paragraph  (b)  of  this  section  produces 
an  enrollment  status  greater  than  half- 
time. 

(2)  A  student  who  would  be  a  less- 
than-half-time  student  based  solely  on 
his  or  her  correspondence  work  or  a 
combination  of  correspondence  work 
and  regular  course  work  is  considered  a 
less-than-half-time  student 

(d)  The  following  chart  provides 
examples  of  the  rules  set  forth  in  this 
section.  It  assumes  that  the  institution 
defines  full-time  enrollment  as  12 
credits  per  term,  making  the  hali-tinw 
enrollment  equal  to  6  credits  per  texin. 
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Under  §690.8 


(b)(3) 

(b)(3) 

(b)(3) 

(b)(3) :. 

(b)(3) 

(b)(3)  and  (c) 
(c)'  


h4o.o(  credit 

hours  regular 

work 


No.  of  credrt 
hours  cor- 
respondence 


Total  course  load 
in  credit  hours  to 
determine  enroll- 
ment status 


6 
6 
6 
9 
12 
6 
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Enrollment  status 


Hal^time. 

Half-time. 

Halt-time. 

Three-quarter-time. 

Ful^time. 

Half-time. 

Less-ttian-half-time. 


I  Any  combination  of  regular  and  correspondence  work  that  is  greater  than  0,  but  less  than  6  hours. 


12.  Section  690.10  is  amended  by 
revising  the  authority  citation  at  the  end 
of  the  section,  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

§  690.10    Administrative  cost  allowance  to 
parUclpettng  schools. 

(c)  If  an  institution  enrolls  a 
significant  number  of  students  who  are 
attending  less-than-full-time  or  are 
independent  students,  the  institution 
shall  use  a  reasonable  proportion  of 
these  funds  to  make  Hnancial  aid 
services  available  during  times  and  in 
places  that  will  most  effectively 
accommodate  the  needs  of  those 
students. 

(Authority:  20  U.S.C.  1096) 

13.  Section  690.12  is  amended  by 
removing  paragraph  (c).  by 
redesignating  paragraph  (b)  as  paragraph 
(c).  by  revising  paragraph  (a),  and  by 
adding  a  new  paragraph  (b)  to  read  as 
follows: 

§690.12    Application. 

(a)  As  the  first  step  to  receiving  a 
Federal  Pell  Grant,  a  student  shall  apply 
on  an  approved  application  form  to  the 
Secretary  to  have  his  or  her  expected 
family  contribution  calculated.  A  copy 
of  this  form  is  not  acceptable. 

(b)  The  student  shall  submit  an 
application  to  the  Secretary  by — 

(1)  Providing  a  copy  of  the  application 
form,  signed  by  all  appropriate  family 
members,  to  the  institution  at  which  the 
student  attends  or  plans  to  attend  so 
that  the  institution  can  transmit 
electronically  the  application 
information  tc  the  Secretary  under  EDE; 
or 

(2)  Mailing  the  paper  application  form 
to  the  Secretary. 

•        •        •        •        • 

(Authority:  20  U.S.C.  1070a) 

14.  Section  690.13  is  revised  to  read 
as  follows: 

S  690.13    Notification  of  expected  family 
contrilMJtion. 

(a)  Beginning  with  the  1996-97  award 
year,  the  Secretary  sends  a  student's 


application  information  and  EFC  as 
calculated  by  the  central  processor  to 
each  student  and  an  ISIR  to  each 
institution  designated  by  the  applicant. 

(b)  For  the  1995-96  award  year,  an 
institution  participating  in  EDE  shall 
provide  a  copy  of  a  student's 
application  information  and  EFC  as 
calculated  by  the  central  processor  to 
the  student  for  whom  it  has  transmitted 
the  student's  application  information  to 
the  central  processor. 

(Authority:  20  U.S.C  1070a) 

15.  Section  690.14  is  amended  by 
revising  the  title  of  the  section  heading, 
and  paragraph  (c)  is  revised  and 
redesignated  as  paragraph  (b)  to  read  as 
follows: 

§600.14    Request  for  recalculation  of 
expected  family  contribution  because  of 
clerical  or  artthmetlc  error. 

«        *        *        *        * 

(b)  (1)  If  a  student  believes  that  a 
clerical  or  arithmetic  error  produced  an 
inaccurate  expected  family  contribution 
determination,  the  student  may  request 
a  recalculation  of  that  expected  family 
contribution  by  submitting  that  request 
to  the  Secretary. 

(2)  A  student  makes  that  request  by — 
(i)  Having  his  or  her  institution 

transmit  that  request  under  EDE  to  the 
Secretary;  or 

(ii)  Mailing  an  approved  form, 
certified  by  the  student,  and  if  the 
student  is  a  dependent  student,  one  of 
the  student's  parents,  directly  to  the 
Secretary. 

(3)  If  an  institution  transmits 
electronically  the  student's 
recalculation  request  to  the  Secretary, 
the  corrected  information  must  be 
supported  by — 

(i)  Information  contained  on  an 
approved  form,  that  is  certified  by  the 
student,  and  if  the  student  is  a 
dependent  student,  one  of  the  student's 
parents:  or 

(ii)  Verification  docimientation 
provided  by  a  student  under  34  CFR 
668.57. 

(4)  The  recalculation  request  must  be 
received  by  the  Secretary  no  later  than 


the  deadline  date  established  by  the 
Secretary'  through  publication  in  the 
Federal  Register. 

(Authority:  20  U.S.C.  1070a) 

16.  Subpart  C  is  removed  and 
reserved. 

17.  Section  690.61  is  revised  to  read 
as  follows: 

§  690.61    Submission  process  and  deadline 
for  a  Student  Aid  Report  or  Institutional 
Student  Information  Record. 

(a)  Submission  process.  (1)  Except  as 
provided  in  paragraph  (a)(2)  of  this 
section,  an  institution  must  disburse  a 
Federal  Pell  Grant  to  an  eligible  student 
who  is  otherwise  qualified  to  receive 
that  disbursement  if — 

(i)  The  student  submits  a  valid  SAR 
to  the  institution;  or 
(ii)  The  institution — 

(A)  Obtains  a  valid  ISIR  for  that 
student:  and 

(B)  For  the  1995-96  award  year, 
electronically  or  magnetically  transmits 
Federal  Pell  Grant  disbursement  data  to 
the  Secretary. 

(2)  In  determining  a  student's 
eligibility  to  receive  his  or  her  Federal 
Pell  Grant,  an  institution  is  entitled  to 
assume  that  SAR  information  or  ISIR 
information  is  accurate  and  complete 
except  under  the  conditions  set  forth  in 
34  CFR  668.16(f)  and  668.60. 

(b)  Student  Aid  Report  or  Institutional 
Student  Information  Record  deadline. 
Except  as  provided  in  34  CFR  bftH.bO, 
for  a  student  to  receive  a  Federal  Pell 
Grant  for  an  award  year,  the  student 
must  submit  the  relevant  parts  of  the 
SAR  to  his  or  her  institution  or  the 
institution  must  obtain  a  valid  ISIR  by 
the  earlier  of — 

(1)  The  last  date  that  the  stud^t  is 
still  enrolled  and  eligible  for  payment  at 
that  institution;  or 

(2)  June  30  of  that  award  year.  , 

(Authority:  20  U.S.C  1070a) 

18.  Section  690.62  is  amended  by 
revising  the  title  of  the  section  heading, 
by  removing  paragraph  (c).  and  by 
revising  paragraph  (b)  to  read  as  follows: 


§eoa62    Calculation  of  a  Federal  Pell 
Qrant 

(b)  No  payment  may  be  made  to  a 
student  if  the  student's  annual  award  is 
less  tb,an  $200.  However,  a  student  who 
is  eligible  for  an  annual  award  that  is 
equal  to  or  greater  than  $200,  but  less 
than  or  equal  to  $400,  shall  be  awarded 
a  Federal  Pell  Grant  of  $400. 

19.  Section  690.63  is  revised  to  read 
as  follows: 

§690.63    Calculatk>n  of  a  Federal  Pell 
Grant  for  a  payment  period. 

(a)(1)  Programs  using  standard  terms 
with  at  least  30  weeks  of  instructional 
time.  A  student's  Federal  Pell  Grant  for 
a  payment  period  is  calculated  under 
paragraphs  (b)  or  (d)  of  this  section  if— 

(i)  The  student  is  enrolled  in  an 
eligible  program  that — 

(A)  Measures  progress  in  credit  hours; 

(B)  Is  offered  in  semesters,  trimesters, 
or  quarters: 

(C)  Requires  the  student  to  enroll  for 
at  least  12  credit  hours  in  each  term  in 
the  award  year  to  qualify  as  a  full-time 
student;  and 

(D)  Is  not  offered  with  overlapping 
terms;  and 

(ii)  The  institution  offering  the 
program — 

(A)  Provides  the  program  using  an 
academic  calendar  that  includes  two 
semesters  or  trimesters  in  the  fall 
through  the  following  spring,  or  three 
quarters  in  the  fall,  winter,  and  spring; 
and 

(B)  Provides  at  least  30  weeks  of 
instructional  time  in  the  terms  specified 
in  paragraph  (a)(l)(ii)(A)  of  this  section. 

(2)  Programs  using  standard  terms 
with  less  than  30  weeks  of  instructional 
time.  A  student's  Federal  Pell  Grant  for 
a  pajrment  period  is  calculated  under 
paragraph  (c)  or  (d)  of  this  section  if— 

(i)  The  student  is  enrolled  in  an 
eligible  program  that — 

fA)  Measures  progress  in  credit  hours; 

(B)  Is  offered  in  semesters,  trimesters, 
or  quarters; 

(C)  Requires  the  student  to  enroll  in 
at  least  12  credit  hours  in  each  term  in 
the  award  year  to  qualify  as  a  full-time 
student;  and 

(D)  Is  not  offered  with  overlapping 
terms;  and 

(ii)  The  institution  offering  the 
program — 

(A)  Provides  the  program  using  an 
academic  calendar  that  includes  two 
semesters  or  trimesters  in  the  fall 
through  the  following  spring,  or  three 
quarters  in  the  fall,  winter,  and  spring; 
and 

(B)  Does  not  provide  at  least  30  weeks 
of  instructional  time  in  the  terms 
specified  in  paragraph  (a)(2)(ii){A)  of 
this  section. 


UMI 


(3)  Other  programs  using  terms  and 
credit  hours.  A  student's  Federal  Pell 
Grant  for  a  payment  period  is  calculated 
under  paragraph  (d)  of  this  section  if  the 
student  is  enrolled  in  an  eligible 
program  that — 

(i)  Measures  progress  in  credit  hours; 
and 

(ii)  Is  offered  in  academic  terms  other 
than  those  described  in  paragraphs 
(a)(1)  and  (a)(2)  of  this  section. 

^4)  Prog^ms  not  using  terms  or  using 
clock  hours.  A  student's  Federal  Pell 
Grant  for  any  payment  period  is 
calculated  under  paragraph  (e)  of  this 
section  if  the  student  is  enrolled  in  an 
eligible  program  that — 

(i)  Is  offered  in  credit  hours  but  is  not 
offered  in  academic  terms;  or 

(ii)  Is  offered  in  clock  hours. 

(5)  Programs  of  study  offered  by 
correspondence.  A  student's  Federal 
Pell  Grant  payment  for  a  payment 
period  is  calculated  under  §  690.66  if 
the  program  is  offered  by 
correspondence  courses. 

(6)  Programs  for  which  an  exception 
to  the  academic  year  definition  has  been 
granted  under  34  CFR  668.3.  If  an 
institution  receives  a  waiver  from  the 
Secretary  of  the  30  weeks  of 
instructional  time  requirement  under  34 
CFR  668.3.  an  institution  may  calculate 
a  student's  Federal  Pell  Grant  payment 
for  a  payment  period  using  the 
following  methodologies: 

(i)  If  the  program  is  offered  in  terms 
and  credit  hours,  the  institution  uses  the 
methodology  in — 

(A)  Paragraph  (b)  of  this  section 
provided  that  the  program  meets  all  the 
criteria  in  paragraph  (a)(1)  of  this 
section,  except  that  in  lieu  of  paragraph 
(a)(l)(ii)(B)  of  this  section,  the  program 
provides  at  least  the  same  number  of 
weeks  of  instructional  time  in  the  terms 
specified  in  paragraph  (a)(l)(ii)(A)  of 
this  section  as  are  in  the  program's 
academic  year;  or 

(B)  Paragraph  (d)  of  this  section, 
(ii)  The  institution  uses  the 

methodology  described  in  paragraph  (e) 
of  this  section  if  the  program  is  offered 
in  credit  hours  without  terms  or  clock 
hours. 

(iii)  The  institution  uses  the 
methodology  described  in  §690.66  if  the 
program  is  correspondence  study. 

(b)  Programs  using  standard  terms 
with  at  least  30  weeks  of  instructional 
time.  The  Federal  Pell  Grant  for  a 
payment  period,  i.e.,  an  academic  term, 
for  a  student  in  a  program  using 
standard  terms  with  at  least  30  weeks  of 
instructional  (ime  in  two  semesters  or 
trimesters  or  in  three  quarters  as 
described  in  paragraph  (a)(l)(ii)(AJ  of 
this  section,  is  calculated  by—  - 


(1)  Determining  his  or  her  enrollment 
status  for  the  term; 

(2)  Based  upon  that  enrollment  status, 
determining  his  or  her  aimual  award 
from  the  Payment  Schedule  for  full-time 
students  or  the  Disbursement  Schedule 
for  three-quarter-time,  half-time,  or  less- 
than-half-time  students;  and 

(3)  Dividing  the  amount  described 
under  paragraph  (b)(2)  of  this  section 
by— 

(i)  Two  at  institutions  using  semesters 
or  trimesters  or  three  at  institutions 
using  quarters;  or 

(ii)  The  number  of  terms  over  which 
the  institution  chooses  to  distribute  the 
student's  annual  award  if — 

(A)  An  institution  chooses  to 
distribute  ail  of  the  student's  annual 
award  determined  under  paragraph 
(b)(2)  of  this  section  over  more  than  two 
terms  at  institutions  using  semesters  or 
trimesters  or  more  than  three  quarters  at 
institutions  using  quarters;  and 

(B)  The  number  of  weeks  of 
instructional  time  in  the  terms, 
including  the  additional  term  or  terms, 
equals  the  weeks  of  instructional  time  in 
the  program's  academic  year. 

(c)  Programs  using  standard  terms 
with  less  than  30  weeks  of  instructional 
time.  The  Federal  Pell  Grant  for  a 
paymenywriod,  i.e.,  an  academic  term, 
for  a  student  in  a  program  using 
standard  terms  with  less  than  30  weeks 
of  instructional  time  in  two  semesters  or 
trimesters  or  in  three  quarters  as 
described  in  paragraph  (a)(2)(ii)(A)  of . 
this  section,  is  calculated  by — 

(1)  Determining  his  or  her  enrollment 
status  for  the  term; 

(2)  Based  upon  that  enrollment  status, 
determining  his  or  her  annual  award 
from  the  Payment  Schedule  for  full-time 
students  or  the  Disbursement  Schedule 
for  three-quarter-time,  half-time,  or  less- 
than-half-time  students; 

(3)  Multiplying  his  or  her  annual 
award  determined  under  paragraph 
(c)(2)  of  this  section  by  the  following 
fraction  as  applicable: 

In  a  program  using  semesters  or 
trimesters — 

The  number  of  weeks  of  instructional  time 

offered  in  the  program  in  the  fall  and  spring 

semesters 

The  number  of  weeks  in  the 
program's  academic  year 

;or 

In  a  program  using  quarters — 

The  number  of  weeks  of  instructional  time 

offered  in  the  program  in  the  fall,  winter. 

and  spring  quarters 

The  number  of  weelcs  in  the 
program's  arademic  year 
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-.and 

(4)(i)  Dividing  the  amount  determined 
under  paragraph  (c)(3)  of  this  section  by 
two  for  programs  using  semesters  or 
trimesters  or  three  for  programs  using 
quarters;  or 

(ii)  Dividing  the  student's  annual 
award  determined  under  paragraph 
(c)(2)  of  this  section  by  the  number  of 
terms  over  which  the  institution 
chooses  to  distribute  the  student's 
annual  award  if— 

(A)  An  institution  chooses  to 
'distribute  all  of  the  student's  annual 
award  determined  under  paragraph 
(c)(2)  of  this  section  over  more  than  two 
terms  for  programs  using  semesters  or 
trimesters  or  more  than  three  quarters 
for  programs  using  quarters;  and 

(B)  The  number  of  weeks  of 
instructional  time  in  the  terms, 
including  the  additional  term  or  terms, 
equals  the  weeks  of  instructional  time  in 
the  program's  academic  year  definition. 

(d)  Other  programs  using  terms  and 
credit  hours.  The  Federal  Pell  Grant  for 
a  payment  period,  i.e..  an  academic 
term,  for  a  student  in  a  program  using 
terms  and  credit  hours,  other  than  those 
described  in  paragraphs  (a)(1)  or  (a)(2) 
of  this  section,  is  calculated  by — 

(l)(i)  For  a  student  enrolled  in  a 
semester,  trimester,  or  quarter.* 
determining  his  or  her  enrollment  status 
for  the  term;  or 

(ii)  For  a  student  enrolled  in  a  term 
other  than  a  semester,  trimester,  or 
quarter,  determining  his  or  her 
enrollment  status  for  the  term  by — 

(A)  Dividing  the  number  of  weeks  of 
instructional  time  in  the  term  by  the 
number  of  weeks  of  instructional  time 
in  the  program's  academic  year; 

(B)  Multiplying  the  fraction 
determined  under  paragraph 
(d)(l)(ii)(A)  of  this  section  by  the 
number  of  credit  hours  in  the  program's 
academic  year  to  determine  the  number 
of  hours  required  to  be  enrolled  to  be 
considered  a  full-time  student;  and 

(C)  Determining  a  student's 
enrollment  status  by  comparing  the 
number  of  hours  in  which  the  student 
enrolls  in  the  term  to  the  number  of 
hours  required  to  be  considered  full- 
time  under  paragraph  (d)(l)(ii)(B)  of  this 
section  for  that  term; 

(2)  Based  upon  that  enrollment  status, 
determining  his  or  her  annual  award 
^m  the  Payment  Schedule  for  full-time 
students  or  the  Disbursement  Schedule 
for  three-quarter-time,  half-time,  or  less- 
than-half-time  student: 

(3)  Muhiplying  his  or  her  annual 
award  determined  under  paragraph 
(d)(2)  of  this  section  by  the  following 
traction: 


The  number  of  wwks  of  instructional  time 
la  the  term 

The  number  of  weeks  of  instructional  time 
in  the  program's  academic  year 

:  and 

(4)  Paying  the  student  die  amount 
determined  under  paragraph  (d)(3)  of 
this  section. 

(e)  Programs  using  clock  hours  or 
credit  hours  without  terms.  The  Federal 
Pell  Grant  for  a  payment  period  for  a 
student  in  a  program  using  credit  hours 
without  terms  or  using  clock  hours  is 
calculated  by — 

(1)  Determining  the  student's 
Scheduled  Federal  Pell  Grant  using  the 
Payment  Schedule; 

(2)  Multiplying  the  amount 
determined  under  paragraph  (e)(1)  of 
this  section  by  the  lesser  of — 

(i)  The  number  of  weeks  of  instructional 
time  required  for  a  full-time  student  to  com- 
plete the  lesser  of  the  clock  or  credit  hours 
in  the  program  or  the  academic  year 

The  number  of  weeks  of  instructional  time 
in  the  program's  academic  year 


;  or 

(ii)  One:  and 

(3)  Multiplying  the  amoimt 
determined  under  paragraph  (e)(2)  of 
this  section  by — 

The  numt)er  of  credit  or  clock  hours  in  a 
payment  period 

The  number  of  credit  or  clock  hours  in  the 
program's  academic  year 

(f)  A  single  disbursement  may  not 
exceed  50  percent  of  any  award 
determined  under  paragraph  (d)  or  (e)  of 
this  section.  If  a  payment  for  a  payment 
period  calculated  imder  paragraphs  (d) 
or  (e)  of  this  section  would  require  the 
disbursement  of  more  than  50  percent  of 
a  student's  annual  award  in  that 
payment  period,  the  institution  shall 
make  at  least  two  disbursements  to  the 
student  in  that  payment  period.  The 
institution  may  not  disburse  an  amount 
that  exceeds  50  percent  of  the  student's 
annual  award  until  the  student  has 
completed  the  period  of  time  in  the 
payment  period  that  equals,  in  terms  of 
weeks  of  instructional  time.  50  percent 
of  the  weeks  of  instructional  time  in  the 
program's  academic  year. 

(gj(l)  Notwithstanding  paragraphs  (b). 
(c).  (d).  and  (e)  of  this  section  and  34 
CFR  668.66.  the  amount  of  a  student's 
award  for  an  award  year  may  not  exceed 
his  or  her  Scheduled  Federal  Pell  Grant 
award  for  that  award  year  except  as 
provided  in  §690.67. 

(2)  For  purposes  of  this  section  and 
§  690.66.  an  institution  must  define  an 


academic  year  for  each  of  its  eligible 
programs  in  terms  of  the  number  of 
credit  or  clock  hours  and  weeks  of 
instructional  time  in  accordance  with 
the  requirements  of  34  CFR  668.2  and 
668.3. 

20.  Section  690.64  is  amended  by 
removing  paragraph  (c). 

21.  SecUon  690.65  is  amended  by 
revising  paragraphs  (a),  (c).  and  (f)  to 
read  as  follows:  . 

§  690.65    Transfer  student  attendance  at 
more  ttian  one  InsUtubon  during  an  award 


(a)  If  a  student  who  receives  a  Federal 
Pell  Grant  at  one  institution 
subsequently  enrolls  at  a  second 
institution  in  the  same  award  year,  the 
student  may  receive  a  Federal  Pell  Grant 
at  the  second  institution  only  if — 

(1)  The  student  submits  a  valid  SAR 
to  the  second  institution:  or 

(2)  The  second  institution  obtains  a 
valid  ISIR. 

*         *         •        •        • 

(c)  The  second  institution  may  pay  a 
Federal  Pell  Grant  only  for  that  portion 
of  the  academic  year  in  which  a  student 
is  enrolled  at  that  .institution.  The  grant 
amount  must  be  adjusted,  if  necessary, 
to  ensure  that  the  grant  does  not  exceed 
the  student's  Scheduled  Federal  Pell 
Grant  for  that  award  year  except  as 
provided  imder  §  690.67. 

(f)  A  transfer  student  shall  repay  any 
amount  received  in  an  award  year  that 
exceeds — 

(1)  His  or  her  Scheduled  Federal  Pell 
Grant;  or 

(2)  The  amount  which  he  or  she  was 
eligible  to  receive  for  the  award  year 
under  §690.67. 

22.  Section  690.66  is  revised  to  read 
as  follows: 

§  690.66    Correspondence  study. 

(a)  An  institution  calculates  the 
Federal  Pell  Grant  for  a  p>aymant  period 
for  a  student  in  a  program  of  study 
offered  by  correspondence  courses 
without  terms,  but  not  including  any 
residential  component  by — 

(1)  Determining  the  student's  aimual 
award  using  the  half-time  Disbursement 
Schedule; 

(2)  Determining  the  length  of  the 
correspondence  program  in  weeks  of 
instructional  time  by — 

(i)  Preparing  a  written  schedule  for 
submi.ssion  of  lessons  that  reflect  a 
workload  of  at  least  12  hoiu-s  of 
preparation  per  week;  and 

(ii)  Determining  the  number  of  weeks 
of  instructional  time  in  the  program  of 
study  using  the  written  schedule  for 
submission  of  lessons; 

(3)  Multiplying  the  aimual  award 
determined  from  the  Disbursement 


Schedule  for  a  half-time  student  by  the 
lesser  of— 

(i)  The  number  of  weeks  of  instructional 

time  as  determined  under  paragraph  (a)(2)(ii) 

of  this  section  for  a  student  to  complete  the 

lesser  of  the  credit  hours  in  the  program  or 

the  academic  year 

The  number  of  weelcs  of  instructional  time 
in  the  program's  academic  year  definition 


»  ;or 

(ii)  One;  and 

(4)  Multiplying  the  amount 
determined  under  (a)(3)  of  this  section 
by- 

The  number  of  credit  hours  in  the  payment 
period 

The  number  of  credit  hours  in  the  program's 
academic  year 

(b)  For  purposes  of  paragraph  (a)  of 
this  section — 

(1)  An  academic  year  as  measured  in 
credit  hours  must  consist  of  2  payment 
periods — 

(i)  The  first  payment  period  must  be 
the  period  of  time  in  which  the  student 
completes  the  lesser  of  the  first  half  of 
his  or  her  academic  year  or  program; 
and 

(ii)  The  second  payment  period  must 
be  the  period  of  time  in  which  the 
student  completes  the  lesser  of  the 
second  half  of  the  academic  year  or 
program;  and ' 

(2)(i)  The  institution  shall  make  the 
first  payment  to  a  student  for  an 
academic  year,  as  calculated  imder 
paragraph  (a)(4)  of  this  section,  after  the 
student  submits  25  percent  of  the 
lessons  or  otherwise  completes  25 
percent  of  the  work  scheduled  for  the 
program  or  the  academic  year, 
whichever  occiirs  last;  and 

(ii)  The  institution  shall  make  the 
second  payment  to  a  student  for  an 
academic  year,  as  calculated  under 
(a)(4)  of  this  section,  after  the  student 
submits  75  percent  of  the  lessons  or 
otherwise  completes  75  percent  of  the 
work  scheduled  for  the  program  or  the 
academic  year,  whichever  occurs  last. 

(c)  In  a  program  of  correspondence 
study  offered  by  correspondence 
coiu^es  using  terms  but  not  including 
any  residential  component — 

(1)  The  institution  must  prepare  a 
written  schedule  for  submission  of 
lessons  that  reflects  a  workload  of  at 
least  30  hoiu«  of  preparation  per 
semester  hour  or  20  hours  of 
preparation  per  quarter  hour  during  the 
term; 

(2)(i)  If  the  student  is  enrolled  in  at 
least  6  credit  hours  that  commence  and 
are  completed  in  that  term,  the 


Disbursement  Schedule  for  a  half-time 
student  is  used;  or 

(ii)  If  the  student  is  enrolled  in  less 
than  6  credit  hovus  that  commence  and 
are  completed  in  that  term  the 
Disbiusement  Schedule  for  a  less-than- 
half-time  student  is  used: 

(3)  A  payment  for  a  payment  period 
is  calculated  using  the  formula  in 

§  690.63(d)  except  that  paragraphs  (c)  (1) 
and  (2)  of  this  section  are  used  in  lieu 
of  §  690.63(d)  (1)  and  (2)  respectively: 
and 

(4)  The  institution  shall  make  the 
payment  to  a  student  for  a  payment 
period  after  that  student  completes  50 
percent  of  the  lessons  or  otherwise 
completes  50  percent  of  the  work 
scheduled  for  the  term,  whichever 
occiuslast. 

(d)  Payments  for  periods  of  residential 
training  shall  be  calculated  imder 
§  690.63(d)  if  the  residential  training  is 
offered  using  terms  and  credit  hours  or 
§  690.63(e)  if  the  residential  training  is 
offered  using  credit  hours  without 
terms. 

23.  A  new  section  690.67  is  added  to 
Subpart  F  to  read  as  follows: 

S  690.67  Receiving  up  to  two  Sctieduled 
Federal  Pell  Grant  awards  during  a  single 
award  year. 

(a)  The  Secretary  announces  in  the 
Federal  Registn-  whether  an  institution 
may  award  up  to  a  second  Scheduled 
Federal  Pell  Grant  to  a  student  in  a 
particular  award  year. 

(b)  Based  on  the  announcement 
described  in  paragraph  (a)  of  this 
section,  an  institution  may  award  up  to 
a  second  Scheduled  Federal  Pell  Grant 
award  to  a  student  in  that  award  year 
if— 

(1)  The  student  is  enrolled  as  a  full- 
time  student  in  an  eligible  program  that 
is  at  least  2  academic  years  as  measured 
in  credit  hours  and  weeks  of 
instructional  time  and  leads  to  an 
associate  or  baccalaureate  degree  at  an 
institution; 

(2)  The  student  is  enrolled  only  in 
coursework  required  for  completing  his 
or  her  associate  or  baccalaureate  degree, 
including  courses  in  his  or  her  major 
area  of  study  or  electives  that  fulfill  the 
student's  graduation  requirements, 
during  any  payment  period  in  which  the 
student  is  paid  any  portion  of  his  or  her 
second  Scheduled  Federal  Pell  Grant 
award; 

(3)  In  the  previous  payment  periods  in 
the  award  year  the  student  has 
completed  the  number  of  credit  hours 
required  in  an  academic  year  leading  to 
his  or  her  associate  or  baccalaureate 
degree  program;  and 

(4)  The  student  has  completed  the 
weeks  of  instructional  time  required  for 


an  academic  year  or  will  complete  them 
in  the  first  payment  period  for  which  he 
or  she  will  receive  a  payment  from  his 
or  her  second  Scheduled  Federal  Pell 
Grant  award. 

(c)  If  an  mstitution  awards  a  student 
up  to  a  second  Scheduled  Federal  Pell 
Grant  award,  the  institution  must  make 
such  awards  to  all  students  who  qualify 
under  paragraph  (a)  of  this  section. 

(Authority  20  U.S.C  1070a) 

§690.73    [Amended] 

24.  Section  690.73  is  revised  to  read 
as  follows: 

When  an  institution  is  terminated 
under  34  CFR  668.86,  the  institution 
shall  provide  the  following  information 
to  the  Secretary: 

(a)  The  name  and  enrollment  status  of 
each  eligible  student  who  submitted  a 
valid  SAR  or  for  whom  the  institution 
received  a  valid  ISIR  before  the 
termination  date. 

(b)  The  amount  of  funds  the 
institution  paid  to  each  Federal  Pell 
Grant  recipient  before  the  termination 
date. 

(c)  The  amount  due  each  student 
eligible  to  receive  a  Federal  Pell  Grant 
through  the  end  of  the  award  year. 

(d)  An  accounting  of  Federal  Pell 
Grant  expenditures  to  the  date  of 
termination. 

25.  Section  690.75  is  amended  by 
revising  paragraphs  (a)(2),  and  (b)  to 
read  as  follows: 

§690.75    Determination  of  ellgll>ility  for 
payntenL 

(a)  *   *  * 

(2)  Is  eiuolled  as  an  undergraduate 
student;  and 

•  •        *        •        • 

(b)  If  an  eligible  student  submits  a 
valid  SAR  to  the  institution  or  the 
institution  receives  a  valid  ISIR  for  that 
student  and  that  student  then  becomes 
ineligible  before  receiving  a  payment, 
the  institution  may  pay  the  student  only 
the  amount  that  it  determines  could 
have  been  used  for  educational 
purposes  before  the  student  became 
ineligible. 

*  •        •        *        • 

§  690.77    [Removed  and  Reserved] 

26.  Section  690.77  is  removed  and 
reserved. 

27.  Section  690.80  is  amended  by 
revising  the  title  of  the  section  heading 
and  paragraphs  (a)  and  (b)(1)  to  read  as 
follows: 

§  690.80    Recalculation  of  a  Federal  Pell 
Grant  award. 

(a)  Change  in  expected  family 
contribution.  (1)  TTie  institution  shall 
recalculate  a  Federal  Pell  Grant  award 
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for  the  entire  award  year  if  the  t tudent'i 
expected  fiunily  contribution  change*  at 
any  time  during  the  award  year.  The 
dianfle  may  result  from — 

(i)  The  correction  of  a  clerical  or 
arithmetic  error  under  §  690.14;  or 

(ii)  A  correction  based  on  information 
required  as  a  result  of  verification  under 
34  CFR  part  668.  Subpart  E. 

(2)  Except  as  descrUMd  in  34  CFR 
668.60(c),  the  institution  shall  adjust  the 
student's  award  when  an  overs  ward  or 
underaward  is  caused  by  the  change  in 
the  expected  family  contribuUon.  That 
adjustment  must  be  made — 

(i)  Within  the  same  award  year— if 
possible — to  correct  any  overpajrment  or 
underpayment:  or 

(ii)  During  the  next  award  jrear  to 
correct  any  overpayment  that  could  not 
be  adjusted  during  the  year  in  which  the 
student  was  overpaid. 

(b)  Change  in  enrollment  status.  (1)  If 
the  student's  enrollment  status  changes 
from  one  academic  term  to  another  term 
within  the  same  award  year,  the 
institution  shall  recalculate  the  Federal 
Pell  Grant  award  for  the  new  payment 
period  taking  into  account  any  changes 
in  the  cost  of  attendance. 
•        •        •        •        • 

28.  Section  690.82  is  amended  by 
revising  paragraphs  (a)  Introductory  text 
and  (a)(1):  removing  paragraph  (d): 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (c)  and  (d)  respectively,  and 
by  adding  new  paragraphs  (a)(8).  (b), 
and  (e)  to  read  as  follows: 

160082    Maintanance  and  retention  of 


UMI 


(a)  Each  institution  shall  maintain 
adequate  records  (including  those 
related  to  verification),  which  include 
the  fiscal  and  accounting  records  that 
are  required  under  8  690.61.  records 
required  for  audits  in  34  CFR  668.23. 
the  SAR  or  ISIR  of  each  student  who 
received  a  Federal  Pell  Grant,  emd 
records  indicating — 

(1)  The  eligibility  of  all  enrolled 
students  who  have  submitted  valid 
SARs  to  the  institution  or  for  whom  the 
institution  has  received  valid  ISIRs; 

(8)  Doomientation  of  a  student's 
eUgibility  for  any  part  of  a  second 
Scheduled  Federal  Pell  Grant  award  in 
any  award  year. 

(b)  Each  Institution  shall  retain  any 
completed  appUcations  and  any  other 
dociunents  suomltted  by  a  student  to 
the  institution  under  §  690.14(c)  if  the 
application  information  is  transmitted 
to  the  Secretary  under  EDE  and  is 
processed  by  the  Seaetaiy. 

■        •        *        •        • 

(e)  An  institution  may  substitute 
microform  copies  or  other  media 


formats  acceptable  to  the  Secretary,  as 
pubUshed  in  a  notice  in  the  Fedenl 
Register,  in  lieu  of  original  records  in 
meeting  the  requirements  of  this 
section. 

29.  A  new  part  691  is  added  to  read 
as  follows: 

PART  691— PRESIOENTUL  ACCESS 
SCHOLARSHIP  PROGRAM 

Subpart  A— Oanefai 

Sec 

691.1  Scope  and  purpose. 

691.2  General  definitioos. 

691.3  Payment  period. 

691.4  (ReMTved) 

691.5  JRBMrvedi 

691 .6  Duration  of  student  eligibility. 

691.7  Institutional  participation. 

691.8  Enrollment  sutus  for  students  taking 
regular  and  correspondence  courses. 

691.9  Written  agraemenu  between  two  or 
more  eligible  institutions. 

691.10  (RasefvadI 

691.11  Payments  from  more  tlian  one 
institution. 

Subpart  a— AppNcatkNi  Proceduraa  and 
EHgibUtty  Requkements 

691 .  12    The  application  process. 
691.13-691.14    (Resaivedl 

691.15  Eligibility  to  apply  initially  for  a 
scholarship. 

691.16  Eligibility  requiiements  to  receive 
'  an  award. 

691.17  Eligibility  requirements  to  oootinue 
to  receive  an  award. 

Sulipart  C— {fteeerved] 

Sut)paft  D    [fieaefvedl 

Subpart  E— ("aaarved] 

Subpart  r    Detenwintkwi  d  Awf da 

691.61  Disbursement  conditions  and 
deadlines. 

691.62  Calculation  of  a  Presidential  Access 
Scholarship  Program  award. 

691.63  Calculation  of  a  Presidential  Access 
Scholarship  for  a  payment  period. 

691.64  Calculation  of  a  Presidential  Access 
Scholarship  for  a  payment  period  tlial 
occurs  in  2  award  years. 

691.65  Transfer  student:  attendance  at  more 
tlian  one  instituUon  during  an  award 
year. 

691.66  Correspondence  study. 

Subpart  G— inrtMutlonal  AdinkilatfaBon 

691.71  Scope. 

691.72  Institutional  particlpatioo 
agreement. 

691.73  Termination  of  institutional 
participation  agreement. 

691.74  (Reservedl 

691 .  75    Determination  of  eligibility  for 

payment 
691 .  76    Frequency-  of  payment. 
691.77    (Reservedl 
691 .  78    Method  of  disbursement  by  check  or 

credit  to  a  student's  account. 

691.79  Recovery  of  overpayments. 

691.80  Racalculation  of  a  PAS  Program 
award. 


691.81  Fiscal  control  and  fund  accounting 
procedures. 

691.82  Kflaintananca  and  retention  of 
records. 

691.83  Submission  of  reports. 


ofaStaia 

691.90  Eariy-iatervention  agreement 

691 .91  Records  a  State  must  mainUiit 
Authority:  20  U.S.C  1070a-31  et  seq. 

Subpart  A— Oeneral 

f  691.1    Scope  and  purpoaa. 

The  purposes  of  the  Presidential 
Access  Scholarship  (PAS)  Program  are 
to  encourage  students  to  finish  high 
school  and  attend  college  and  to 
upgrade  the  course  of  study  completed 
by  high  school  graduates  who  are  from 
low-  or  moderate-incoine  CamiUes. 

(AuUiority:  20  U.S.C  1070a-31) 

$601^    Qenaral  dafmitiona. 

(a)  Definitions  of  the  following  terms 
used  in  this  part  are  described  in 
subpart  A  of  the  regulations  for 
Institutional  Eligibility  under  the  Higher 
Education  Act  of  1965,  as  amended,  34 
CFR  part  600:  Accredited  Award  year, 
Clod^  hour  program.  Correspondence 
course.  Educational  program.  Eligible 
institution,  Recognised  equivalent  of 
high  school  diploma.  Regular  Student. 
Sckcretary,  and  State. 

(b)  Definitions  of  the  following  terms 
used  in  this  part  are  described  in 
subpart  A  of  the  Student  Assistance 
General  Provisions,  34  CFR  part  668: 
Academic  year.  Enrolled,  Federal  Pell 
Grant  Program,  Full-time  student,  and 
HEA. 

(c)  Other  terms  used  in  this  part  are: 
Centred  processor:  An  organization 

under  contract  with  the  Secretary  that 
calculates  an  applicant's  expected 
fomily  contribution  based  on  the 
applicant's  application  data,  transmits 
an  ISIR  to  each  of  the  institutions 
designated  by  the  applicant,  and 
submits  reports  to  the  Secretary  on  the 
correctness  of  its  computations  of  the 
expected  family  contribution  amounts 
and  the  accuracy  of  the  answers  to 
questions  on  application  forms  for  the 
previous  award  year  cycle. 

Disbursement  Schedule:  A  table 
showing  the  annual  awards  that  three- 
quarter,  half-time,  and  less-than-half- 
time  students  at  term-based  institutions 
using  credit  hours  would  receive  for  an 
academic  year.  This  table  is  published 
annually  by  the  Secretary  and  is  based 
on — 

(1)  A  student's  expected  family 
contribution,  as  determined  in 
accordance  with  title  IV,  part  F  of  the 
HEA:  and 


(2)  A  student's  attendance  costs  as 
defined  in  title  IV,  part  F  of  the  HEA. 

EJectronic  Data  Exchange:  An 
electrcmic  exchange  system  between  the 
central  processor  and  an  institution 
imder  which — 

(1)  A  student  is  able  to  transmit  his  or 
her  application  information  to  the 
central  processor  through  his  or  her 
institution  and  an  ISIR  is  transmitted 
back  to  the  institution; 

(2)  The  student  through  his  or  her 
institution  is  able  to  transmit  any 
changes  in  application  informatioo  to 
the  central  processor;  and 

(3)  The  institution  receives  an  ISIR 
from  the  central  processor  for  that 
student. 

Eligible  early-intervention  program:  A 
program  as  required  under  §691. 16(a)(5) 
that  provides  education-related 
activities  such  as  counseling,  mentoring, 
academic  support,  outreach,  and  other 
supportive  services,  including  providing 
information  on  opportunities  for 
postsecondary  financial  aid,  to  students 
enrolled  in  preschool  through  grade  12. 
To  qualify,  a  program  must  be  one  of  the 
following: 

(1)  A  Talent  Search  project  as 
described  in  34  CFR  part  643  and 
authcnized  under  section  402B  of  the 
HEA.  as  amended; 

(2)  An  Upward  Boimd  project  as 
described  in  34  CFR  part  645  and 
authorized  under  section  402C  of  the 
HEA,  as  amended: 

(3)  An  Opportunity  Center  as 
described  in  34  CFR  part  644  and 
authorized  under  section  402F  of  the 
HEA,  as  amended;  or 

(4)  A  National  Earfy  Intervention 
Scholarship  and  Partnership  Program  as 
authorized  under  section  404A  of  the 
HEA,  as  amended;  or 

(5)  A  program  that  is  certified  as  an 
honors  scholars  program  by  the 
Governor  of  the  State  in  which  it  is 
offered  and  that  the  Governor 
determines  meets  comparable 
reqtiirements  far  any  program  funded 
under  34  CFR  parts  643,  644, 645,  or 
section  404A  of  the  HEA. 

Expected  family  contribution  (EFC): 
The  amount  ^lich  the  student  and  the 
student's  fiamily  may  be  reasonably 
expected  to  contribute  toward  the 
student's  postsecondary  education  for 
the  academic  year. 

Half-time  student  (1)  Except  as 
provided  in  paragraph  (2)  of  this 
definition,  an  enrolled  student  who  is 
carrying  a  half-time  academic  work 
load — as  determined  by  the 
institution — that  amoimts  to  at  least  h^lf 
the  work  load  of  the  appropriate 
minimum  requirement  outlined  in  the 
institution's  definition  of  a  fiill-time 
student. 


(2)  A  student  ouDiied  solely  in  a 
program  of  study  by  correspondence 
who  is  carrying  a  work  load  of  at  least 
12  hours  of  work  per  week  or  is  earning 
at  least  6  credit  hotirs  per  semester, 
trimester,  or  quarter.  However, 
regardless  of  the  workload,  no  student 
enrolled  solely  in  correspondence  study 
is  considered  more  than  a  half-time 
student. 

Honors  scholars  program:  A  program 
designed  to  encourage  a  high  level  of 
academic  achievement  from  students 
who  are  enrolled  in  the  program. 

Institutional  Student  Information 
Record  (ISIR):  A  paper  dociunent  or  a 
computer-generated  electronic  record 
that  the  central  processor  transmits  to 
an  institution  that  includes  an 
applicant's — 

(1)  Personal  identification 
information; 

(2)  Application  data  used  to  calculate 
the  appUcant's  EFC;  and 

(3)  EFC  cakvdated  by  the  central 
processor. 

Less-than-half-time  studentf  An 
enrolled  student  who  is  carrying  less 
than  half  the  work  load  of  the 
appropriate  minimum  requirement 
outlined  in  the  institution's  definition  of 
a  full-time  student. 

Payment  Schedule:  A  table  showing  a 
full-time  student's  Scheduled  PAS 
Award  for  an  academic  year.  TTiis  table 
is  published  annually  by  the  Secretary. 

Payment  Voucher:  An  electronic  or 
magnetic  record,  or  for  the  1995-96 
award  year  a  paper  record,  that  is 
provided  to  the  Secretary  by  an 
institution  showing  a  student's  expected 
family  contribution,  cost  of  attendance, 
enrollment  status,  and  student 
disbursement  information. 

Scheduled  Presidential  Access 
Scholarship:  The  amount  of  a  PAS  that 
would  be  paid  to  a  full-time  student  for 
a  full  academic  year.  This  table, 
published  annually  by  the  Secretary,  is 
based  on — 

(1)  The  student's  expected  family 
contribution,  as  determined  in 
accordance  with  part  F  of  title  IV  of  the 
HEA;  and 

(2)  The  student's  cost  of  attendance  as 
defined  in  part  F  of  title  IV  of  the  HEA. 

Student  Aid  Report  (SAR):  A  report 
provided  to  an  applicant  showing  the 
amount  of  his  or  her  expected  family 
contribution. 

Three-quarter-time  student:  An 
enrolled  student  who  is  carrying  a  three- 
quarter-time  academic  work  load — as 
determined  by  the  institution — that 
amounts  to  at  least  three-quarters  of  the 
work  of  the  appropriate  minimum 
requirement  outlined  in  the  definition 
of  a  "full-time  student" 


Undergraduate  student:  A  stiident 
enrolled  in  an  undergraduate  cotirse  of 
study  at  an  institution  of  higher 
education  who — 

(1)  Has  not  earned  a  baccalaureate  or 
first  professional  degree;  and 

(2)  Is  in  an  imdergraduate  course  of 
study  that  usually  does  not  exceed  4 
academic  years  or  is  enrolled  in  a  4  to 
5  academic  year  program  designed  to 
lead  to  a  first  degree.  A  student  enrolkd 
in  a  program  of  any  other  length  is 
considered  an  undergraduate  student 
only  for  the  first  4  academic  years  of 
that  program. 

Valid  Instituti(mal  Student 
Information  Record  (valid  ISIR):  An  ISIR 
on  which  all  the  information  used  in 
calculating  the  applicant's  expected 
family  contribution  is  accurate  and 
complete  as  of  the  date  the  application 
is  signed. 

Valid  Student  Aid  Report:  A  Student 
Aid  Report  on  which  all  of  the 
information  used  in  calculating  the 
applicant's  expected  family  contribution 
is  accurate  and  complete  as  of  the  date 
the  application  is  signed. 

(Authority:  20  U.S.C  1070e-31  et  seq.) 

f  091.3    Payment  pertod. 

(a)  Payment  period  for  an  eligible 
program  that  has  academic  terms: 

(1)  Except  as  noted  in  paragraph  (a)(2) 
of  this  section,  for  an  eligible  program 
that  uses  semesters,  trimesters,  quarters, 
or  other  academic  terms,  the  {>ayment 
period  is  the  semester,  trimester, 
quarter,  or  other  academic  term. 

(2)  For  an  eligible  program  that  uses 
semesters,  trimesters,  quarters,  or  other 
academic  terms  and  measures  progress 
in  clock  hours — 

(i)  A  payment  period  is  a  semester. 
trimester,  quarter,  or  other  academic 
term  if  the  student  completes  all  the 
clock  hours  scheduled  for  that  term; 

(ii)  If  at  the  end  of  a  term,  the  student 
has  not  completed  all  of  the  clock  hoius 
scheduled  for  that  term  and  the  student 
has  received  a  PAS  for  that  term,  the 
payment  period  extends  beyond  that 
term  for  as  long  as  it  takes  the  student 
to  complete  the  number  of  clock  hours 
originally  schedided  for  that  term;  and 

(iii)  If  a  payment  period  extends  into 
another  term,  the  next  payment  period 
consists  of  the  number  of  clock  hours 
scheduled  for  that  term  that  were  not 
included  in  the  i»evious  payment 
period. 

(b)  Payment  periods  for  an  eligible 
program  that  does  not  have  academic 
terms:  (1)  For  a  student  whose  eligible 
program  is  one  academic  year  or  less — 

(i)  The  first  pa3nnent  period  is  the 
period  of  time  in  which  the  student 
completes  the  first  half  of  his  or  her 
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program  as  measured  in  credit  or  clock 
hours;  and 

(ii)  The  second  payment  period  is  the 
period  of  time  in  which  the  student 
completes  the  second  half  of  his  or  her 
program  as  measured  in  credit  or  clock 
hours;  or 

(2)  For  a  student  whose  eligible 
program  is  more  than  one  academic 
year — 

(i)  For  the  first  academic  year,  the  first 
payment  period  is  the  period  of  time  in 
which  the  student  completes  the  first 
half  of  his  or  her  academic  year  as 
measured  in  credit  or  clock  hours,  and 
the  second  payment  period  is  the{>eriod 
of  time  in  which  the  student  completes 
the  second  half  of  that  academic  year. 

(ii)  For  subsequent  academic  years, 
each  payment  period  is  the  period  of 
time  in  which  the  student  first 
completes — 

(A)  One  half  of  the  academic  year;  or 

(B)  The  remainder  of  the  student's 
program. 

(3)  For  purposes  of  paragraphs  (b)(1) 
and  (b)(2)  of  this  section  at  an 
institution  measuring  progress  in  credits 
hours,  if  a  student  cannot  earn  naif  of 
his  or  her  credits  in  the  program  under 
paragraph  (b)(1)  of  Uiis  section  or  the 
academic  year  under  paragraph  (b)(2)  of 
this  section  until  after  the  midpoint 
between  the  first  and  last  scheduled 
days  of  class,  the  student  is  considered 
to  begin  his  or  her  second  payment 
period  on  the  later  of — 

(i)  The  calendar  midpoint  l>etween  the 
first  and  last  scheduled  days  of  class  of 
the  program  or  academic  year;  or 

(ii)  The  date,  as  determined  by 
institution,  that  the  student  has 
completed  half  of  his  or  her  academic 
coursework. 

(4)  If  an  institution  chooses  to  have 
more  than  two  payment  periods  in  an 
academic  year,  the  rules  in  paragraphs 
(b)(1)  through  (b)(3)  of  this  section  are 
modified  to  reflect  the  increased 
number  of  payment  periods.  For 
example,  if  an  institution  chooses  to 
have  three  payment  periods  in  an 
academic  year,  each  payment  period 
must  correspond  to  one-third  of  the 
academic  year. 

(Authority:  20  U.S.C  1070a-32) 


Hni.4-M1.S   [Reserved] 

f  091.6    Duration  o(  student  eHgibNIty. 

A  scholarship  under  the  PAS  Program 
shall  be  awarded  to  a  student  for  a 
period  of — 

(a)  Not  more  than  4  academic  years; 
or 

(b)  Not  more  than  5  academic  years  in 
the  case  of  a  student  who  is  enrolled  in 
an  undergraduate  course  of  study 
requiring  attendance  for  the  full-time 
equivalent  of  5  academic  years. 

(Authority:  20  U.S.C.  1070a-32) 

1091.7    Institutional  participation. 

(a)(1)  An  institution  of  higher 
education  is  eligible  to  award 
scholarships  for  the  PAS  Program  if  it — 

(i)  Meets  the  appropriate  definition 
set  forth  in  section  481  of  the  HEA; 

(ii)  Enters  into  a  program 
participation  agreement  with  the 
Secretary;  and 

(iii)  Comphes  with  that  agreement 
and  with  the  applicable  provisions  of 
this  part  and  34  CFR  oarl  668. 

(2)  If  an  institution  oegins 
participation  in  the  PAS  Program  during 
an  award  year,  a  student  enrolled  in  and 
attending  that  institution  is  eligible  to 
receive  a  PAS  for  the  payment  period 
during  which  the  institution  enters  into 
a  program  participation  agreement  with 
the  Secretary  and  any  sul^equent 
payment  period. 

(b)  If  an  institution  becomes  ineligible 
to  participate  in  the  PAS  Program 
during  an  award  year,  an  eligible 
student  who  was  attending  the 
institution  and  who  submitted  a  vaUd 
SAR  to  the  institution  or  whose 
institution  received  a  valid  ISIR  fit)m 
the  U.S.  Department  of  Education  before 
the  date  the  institution  became 
ineligible  is  paid  a  PAS  for  that  award 
year  for — 

(1)  The  payment  periods  that  the 
student  completed  before  the  institution 
became  ineligible;  and 

(2)  The  payment  period  in  which  the 
institution  became  ineligible. 

(c)  An  institution  that  oecomes 
ineligible  shall,  within  45  days  after  the 
effective  date  of  loss  of  eligibility, 
provide  to  the  Secretary — 

(1)  The  name  and  enrollment  status  of 
each  eligible  student  who,  during  the 
award  year,  received  a  PAS  at  the 
institution  before  it  became  ineligible; 

(2)  The  amount  of  funds  paid  to  each 
PAS  recipient  for  that  award  year; 


(3)  The  amount  due  each  student 
eligible  to  receive  a  PAS  through  the 
end  of  the  payment  period  during  which 
the  institution  became  ineligible;  and 

(4)  An  accounting  of  the  PAS 
expenditures  for  that  award  year  to  the 
date  of  ineligibility. 

(Approved  by  the  OfTice  of  Management  and 
Buc^t  under  control  number  1840-0681) 
(Authority:  20  U.S.C.  1070a-32) 

f  091 .6    Enrollment  status  for  students     - 
taking  regular  and  correspondence 
courses. 

(a)  If,  in  addition  to  regular 
coursework,  a  student  takes 
correspondence  courses  fit)m  either  his 
or  her  own  institution  or  another 
institution  having  an  agreement  for  this 
purpose  with  the  student's  institution, 
the  correspondence  work  may  be 
included  in  determining  the  student's 
enrollment  status  to  the  extent 
permitted  under  paragraph  (b)  of  this 
section. 

(b)  Except  as  noted  in  paragraph  (c)  of 
this  section,  the  correspondence  work 
that  may  be  included  in  determining  a 
student's  enrollment  status  is  that 
amount  of  work  which — 

(1)  Applies  toward  a  student's  degree 
or  certificate; 

(2)  Is  completed  within  the  period  of 
time  required  for  regular  course  work; 
and 

(3)  Does  not  exceed  the  amount  of  a 
student's  regular  course  work  for  the 
payment  period  for  which  the  student's 
enrollment  status  is  being  calculated. 

(c)(1)  Notwithstanding  the  limitation 
in  paragraph  (b)(3)  of  this  section,  a 
student  who  would  be  a  half-time 
student  based  solely  on  his  or  her 
correspondence  work  is  considered  a 
half-time  student  unless  the  calculation 
in  paragraph  (b)  of  this  section  produces 
an  enrollment  status  greater  than  half- 
time. 

(2)  A  student  who  would  be  a  less- 
than-half-time  student  based  solely  on 
his  or  her  correspondence  work  or  a 
combination  of  correspondence  work 
and  regular  course  work  is  considered  a 
less-than-half-time  student. 

(d)  The  following  chart  provides 
examples  of  the  rules  set  forth  in  this 
section.  It  assumes  that  the  institution 
defines  full-time  enrollment  as  12 
credits  per  term,  making  the  half-time 
enrollment  equal  to  6  credits  per  term. 


Under  §691  8 


UMI 


(bM3) 
(b)(3) 


No.  of  credit 
hours  regular 


Uo.  of  credit 
hours  cor- 
respondence 


Total  course 
load  in  credit 
hours  to  deter- 
mine enroU- 
ment  status 


Enrollment  status 


Hatf-tinr>e. 
Half-time. 


Under  §^1.8 


(bK3). 
(b)(3). 

(b)(3) 

(bM3)  and  (cj 

(c) ' 


Naofcredii 
hours  regular 

WOffc 


Naof  credK 

hours  cor- 

resporxtence 


'  Any  coottnaion  of  reguto  and  correspondence  woAlhat  is  greater  than  0.  bU  less  than  6  hours. 


Total  course 
loadincredtt 
hours  to  deter- 
mine enrol- 
ment status 


6 

9 

12 

6 


Enrolment  status 


Half-lime. 

Thiee-quarter-time. 

Ful-tone. 

HaN-tkne. 

Less-than-haif-time. 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0681) 
(Authority:  20  U.S.C  1070a-32) 


S091.9   WrHlsn agieements iMtween two 
or  mors  sNglMe  bisiMiilkMis. 

(a)  A  student  who  is  enrolled  in  an 
eligible  program  at  one  eligible 
institution  and  taking  courses  at  one  or 
more  other  eligible  institutions  that 
apply  toward  his  ot  her  degree  or 
certificate  at  the  first  instituticm  may 
receive  a  PAS  for  attendance  at  both 
institutions  tmly  if  there  is  a  written 
agreement  betvwen  the  institutions. 

(b)  The  institution  at  which  the 
student  is  enrolled  and  expects  to 
receive  his  or  her  degree  or  certificate 
shall  determine  and  pay  thestudent's 
PAS.  However,  the  (Mher  institution  may 
determine  and  pay  the  student's  PAS  if 
the  instituticMis  agree  in  writing  to  that 
arrangement 

(c)  The  institution  that  determines 
and  pays  the  PAS  shall— 

(1)  Take  into  account  all  courses  that 
apply  to  the  student's  degree  or 
certificate  taken  by  the  student  at  each 
eligible  institution  participating  in  the 
agreement  when  determining  the 
student's  enrollment  status  and  cost  of 
attendance;  and 

(2)  Maintain  all  records  regarding  the 
student's  eligibility  for  and  receipt  of 
the  PAS. 

(Approved  by  the  Office  of  Management  and 
Budget  under  cootroi  numiwr  1840-O681) 
(Authority:  20  U.S.C  1070a-32) 

§681.10    [Reserved] 

S891.11    Payments  from  mora  than  one 
institution. 

A  student  is  not  entitled  to  receive 
PAS  Program  payments  concurrently 
fiom  more  than  one  institution  or  fit>m 
the  Secretary  and  an  institution. 

(Authority:  20  U.S.C.  1070a-32) 

Subpart  B— Application  Procedures 
and  EHgibiltty  Requirements 

§081.12   The  appNcatloa  process. 

Each  eligible  student  desiring  to  apply 
foraPASshaU— 

(a)  Submit  annually  an  application  to 
the  Secretary  on  the  same  approved 


form  and  at  the  same  time  the  student 
applies  for  a  Federal  Pell  Grant; 

(b)  Provide  the  appUoitiao  to  the 
Secretary  within  the  time  frame 
required  to  apply  ftv  a  Federal  Pell 
Grant;  and 

(c)  Provide  such  information  as  is 
required  to  apply  fat  a  Federal  Pell 
Grant. 

(Authority:  20  U.S.C  1070a-33) 

§§081.13-681.14    [nsssrwsd] 

§691.15    EUglbHity  to  apply  initially  for  a 
scttolarship. 

A  student  is  eligible  to  apply  for  a 
PAS  for  his  or  her  first  year  of 
postsecondary  study  if  the  student — 

(a)  Is  scheduled  to  graduate  from  or  is 
a  graduate  of  a  public  or  private 
secondary  school,  or  has  the  equivalent 
of  a  high  school  diploma  as  recognized 
by  the  State  in  whidi  the  eligible 
student  resides,  but  has  not  yet  received 
a  baccalaureate  degree;  and 

(b)  Is  either  enroued.  accepted  for 
enrollment,  or  intends  to  enroll,  at  an 
institution  of  higher  education  not  later 
than  3  calendar  years  after  the  date  that 
the  student  graduates  fiom  secondary 
school  or  otrtains  the  recognized 
equivalent  of  a  high  school  diploma. 
(Authority:  20  U.SXI  1070fr-35) 

§681.16    EUgibiMyrsqukements  to  receive 
an  award. 

(a)  A  student  is  eligible  to  receive  a 
PAS  for  his  or  her  fint  year  of 
postsecondary  study  if  the  student — 

(1)  Is  eligible  to  receive  a  Federal  Pell 
Grant  in  the  award  year  in  which  the 
PAS  is  awarded; 

(2)  Is  enrolled  or  accepted  for 
enrollment  in  a  degree  or  certificate 
proCTam  of  at  least  2  years  in  length; 

(3)  Has  demonstrated  academic 
achievement  and  preparation  for 
postsecondary  education  by  taking  the 
following  college  preparatory  level 
coursework  that  includes  at  least — 

(i)  Four  years  of  English; 
(ii)  Three  years  of  science; 
(iii)  Three  years  of  mathematics; 
(iv)  Either— 

(A)  Three  years  of  history;  or 

(B)  Two  years  of  history  and  one  year 
of  social  studies;  and 


(v)  Either — 

(A)  Two  years  of  foreign  language;  or 

(B)  One  year  of  computer  science  and 
1  year  of  foreign  language; 

(4)  Has  earned  a  grade  point  average 
of  2.5  or  higher,  on  a  scale  of  4.0,  in  the 
final  2  years  of  high  school;  and 

(5)  Has  either  (i)  participated  for  a 
minimum  period  of  36  months  in  an 
eligible  early-intervention  program;  or 

(ii)  Ranked  in  the  top  10  percent,  by 
grade  point  average,  of  the  student's 
secondary  school  graduating  class. 

(b)  Notwithstanding  the  requirements 
in  paragraph  (aM5)  of  this  section,  a 
student  may  receive  a  PAS  if  an 
authorized  official  of  the  State  in  which 
the  student  resides  certifies  to  the 
Secretary  that  the  student  was  unable  to 
participate  in  an  eligible  early- 
intervention  program  because— 

(1)  The  program  was  not  available  in 
the  area  where  the  student  resides;  or 

(2)  Due  to  unusual  and  exceptional 
circiunstances,  the  student  was  unable 
to  participate  in  such  a  program. 

(c)  Notwithstanding  the  requirem«its 
in  paragraph  (a)(3)  of  this  section,  a 
student  may  receive  a  PAS  if  the 
student's  secondary  school  does  not 
offer  the  necessary  coursework  required 
in  paragraph  (a)(3)  of  this  section,  and 
the  student  has  completed  the  required 
coursework  at  anotlmr  local  secondary 
school  or  at  a  community  college. 

(d)  Notwithstanding  the  requirements 
in  paragraph  (a)(3)(v}  of  this  section,  a 
studem  may  receive  a  P.AS  if  the  student 
is — 

(1)  Fluent  in  a  language  othn  than 
English  and  participates  in  a  program  to 
learn  English;  or 

(2)  An  English-speaking  student  who 
is  fluent  in  a  second  language. 

(Authority:  20  U.S.C.  1070a-33,  1070a-35, 

1070a-36(c)) 

§691.17    EJigibilityrM)uiramM«tsto 
continue  to  raoeivs  an  i 


(a)  To  be  eligible  to  continue  to 
receive  a  PAS  after  the  first  year  of 
postsecondary  study,  a  student  shall-  - 

(1)  Continue  to  meet  the  eligibility 
requirements  in  §  691.16(a)  (1]  and  (2); 
and 
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(2)  Fulfill  the  requirements  for 
satisfiactory  academic  progress  as 
described  in  34  CFR  in  668.7(c)  (the 
Student  Assistance  General  Provisions 
regulations)  and  section  484(c)  of  the 
HEA. 

(b)  If  a  student  ceases  to  be  eligible  for 
a  PAS  because  he  or  she  is  no  longer 
eligible  for  a  Federal  Pell  Grant,  the 
student  can  later  regain  eligibility  to 
receive  a  PAS  at  the  time  he  or  she 
qualifies  for  a  Federal  Pell  Grant. 

(Authority:  20  U.S.C  1070a-33) 

Subparts  C-E— {Reserved] 

SubfMTt  F— Determination  of  Awards 

S  691 .61    Disbursement  conditions  and 

deadlines. 

'   (a)  Submission  process.  An  institetion 

makes  a  disbursement  of  a  PAS  to  a 

student  only  if — 

(1)  The  student  submits  a  valid  SAR 
to  the  institution:  or 

(2)  The  institution  obtains  a  valid  ISIR 
for  that  student:  and 

(3)(i)  The  student  presents  a 
certificate  issued  by  an  appropriate 
official  of  a  high  school  in  a  State 
verifying  that  the  student  has  completed 
the  necessary  coursework  to  qualify  for 
a  PAS:  or 

(ii)  The  student  presents  written 
documentation  that  he  or  she  has 
participated  in  an  approved  eligible 
early-intervention  program  for  at  least 
36  months  or  qualifies  for  an  exception 
under  §§  691.16(b). 

(4)  In  determining  a  student's 
eligibility  to  receive  his  or  her  Federal 
Pell  Grant,  an  institution  is  entitled  to 
rely  on  vahd  SAR  information  or  vaUd 
ISIR  information  except  under  the 
conditions  set  forth  in  34  CFR  668.14(f) 
and  668.60. 

(b)  Student  Aid  Report  or  Institutional 
Student  Information  Record  deadline. 
Except  as  provided  in  34  CFR  668.60. 
for  a  student  to  receive  a  PAS  award  for 
an  award  year,  the  student  must  submit 
the  relevant  parts  of  the  SAR  to  his  or 
her  Institution  or  the  institution  must 
obtain  a  valid  ISIR — 

(1)  While  the  student  is  still  enrolled 
and  eligible  for  payment  at  that 
institution:  and 

(2)  By  June  30  of  that  award  year. 

(Authority:  20  USC.  1070a-32) 

f  001.62    Calculation  of  a  Presidential 
Accaas  Schoiarsliip  Program  award. 

The  amount  of  a  student's  PAS  for  an 
academic  year  is  equal  to  25  percent  of 
the  student's  Federal  Pell  Grant 
awarded  for  that  academic  year  as 
determined  under  34  CFR  690.62  except 
that— 


(a)  If  funding  in  a  fiscal  year  is 
sufficient  to  fund  fully  all  eligible 
student  awards  in  that  academic  year, 
no  payment  shall  be  made  to  a  full-time 
student  of  less  than  $400  for  an 
academic  year,  independent  of  the 
amount  of  the  Federal  Pell  Grant. 

(b)  If  funding  is  insufficient  to  fund 
fully  all  eligible  students,  the  Secretary 
reduces  each  student's  award  in 
proportion  to  the  amount  that  the  PAS 
Program  is  not  fully  funded. 

(Authority:  20  U.S.C  1070»-32) 

f  691.63    Calculation  of  a  Presidential 
Access  ScholarsMp  for  a  payment  period. 

For  an  eligible  student  enrolled  in  an 
institution  of  higher  education  in  an 
eligible  program,  the  student's  PAS  for 
each  payment  period  is  calculated  by — 

(a)  Determinmg  his  or  her  total  PAS 
award  in  accordance  with  §  691.62:  and 

(b)  Determining  the  amount  of  each 

iiayment  l>ased  on  the  payment  amount 
or  a  Federal  Pell  Grant  as  calculated  in 
accordance  with  §  690.63. 


(Authority:  20  U.S.C  1070e-32) 

f  691.64  Calculation  of  a  Prasldenttal 
Access  Scttoiarship  for  a  payment  period 
ttiat  occurs  in  2  award  years. 

(a)  If  a  student  enrolls  in  a  payment 
period  that  is  scheduled  to  occur  in  2 
awardyears — 

(1)  The  entire  payment  period  must  be 
considered  to  occur  within  1  award 
year. 

(2)  The  institution  shall  determine  for 
each  PAS  recipient  the  award  year  in 
which  the  payment  period  will  be 

f>laced  subject  to  the  restrictions  set 
orih  in  paragraph  (a)(3)  of  this  section. 

(3)  The  institution  shall  place  a 
payment  period  with  more  than  6 
months  scheduled  to  occur  within  1 
award  year  in  that  award  year. 

(4)  If  an  institution  places  the 
payment  period  in  the  first  award  year, 
it  shall  pay  a  student  with  funds  from 
the  first  award  year. 

(5)  If  an  institution  places  the 
payment  period  in  the  second  award 
year,  it  shall  pay  a  student  with  fimds 
from  the  second  award  year. 

(b)  An  institution  may  not  make  a 
payment  tiiat  will  result  in  the  student 
receiving  more  than  his  or  her 
Scheduled  PAS  for  an  award  year. 

(Authority:  20 USC  1070a-32) 

§  691 .65    Transfer  student  attendance  at 
more  Ittan  one  Institution  during  an  award 


(a)  If  a  student  who  receives  a  PAS  at 
one  institution  subsequently  enrolls  at  a 
second  institution  in  the  same  award 
year,  the  student  may  receive  a  PAS  at 
the  second  institution  only  If— 

(1)  The  student  has  submitted  a  valid 
SAR:  or 


(2)  The  second  institution  participates 
in  the  Secretary's  electronic  programs  to 
report  Federal  Pell  Grant  disbursement 
data  electronically  to  the  Secretary  and 
the  second  institution  has  obtained  a 
valid  ISIR,  in  which  case  the  institution 
shall  use  the  information  from  the  valid 
ISIR  to  determine  the  amount  of  the 
student's  award.  (The  institution  shall 
follow  the  procedures  set  forth  in  34 
CFR  668.19  relating  to  financial  aid 
transcripts.) 

(b)  The  second  institution  shall 
calculate  the  student's  award  according 
to  §691.63. 

(c)  The  second  institution  may  pay  a 
PAS  only  for  that  portion  of  the  award 
year  in  which  a  student  is  enrolled  at 
that  institution.  The  scholarship  amount 
must  be  adjusted,  if  necessary,  to  ensure 
that  the  scholarship  award  does  not 
exceed  the  percentage  of  the  award 
remaining  from  the  student's  first 
institution  for  that  award  year. 

(d)  If  a  student  s  PAS  award  at  the 
second  institution  diflers  from  the 
Scheduled  PAS  Award  at  the  first 
institution,  the  award  amount  at  the 
second  institution  is  calculated  as 
follows — 

(1)  The  amount  received  at  the  first 
institution  is  compared  to  the  PAS 
award  at  the  first  institution  to 
determine  the  percentage  of  the  PAS 
award  that  the  student  has  received. 

(2)  The  percentage  in  paragraph  (d)(1) 
of  this  section  is  subtracted  from  100 
percent. 

(3)  The  remaining  percentage  is  the 
percentage  of  the  Scheduled  PAS  award 
at  the  second  institution  to  which  the 
student  is  entitled. 

(e)  The  student's  PAS  award  for  each 
payment  period  is  calculated  ?ccording 
to  the  procedures  in  §691.63,  unless  the 
remaining  percentage  of  the  Scheduled 
PAS  at  the  second  institution,  referred 
to  in  paragraph  (d)(3)  of  this  section,  is 
less  than  the  amount  the  student  would 
normally  receive  for  that  payment 
period.  In  that  case,  the  student's  PAS 
is  equal  to  the  remaining  percentage. 

(f)  A  transfer  student  shall  repay  any 
amount  received  in  an  award  year 
which  exceeds  his  or  her  Scheduled 
PAS. 

(Authority:  20  U.S.C  1070a-32) 

§  691 .66    Correspondence  study. 

For  an  eligible  student  enrolled  in  an 
institution  of  higher  education  in  an 
eligible  program  of  correspondence 
study,  the  student's  PAS  for  each 
payment  period  is  calculated  by — 

(a)  Determining  his  or  her  total  PAS 
award  in  accordance  with  §  691.62:  and 

(b)  Determining  the  amount  of  each 
payment  based  on  the  payment  amount 


for  a  Federal  Pell  Grant  as  calculated  in 
accordance  with  §  690.66. 

(Authority:  20  U.S.C  1070a-32) 

Subpart  G— Institutional 
Administration 

S  691.71    Scope. 

This  subpart  deals  with  program 
administration  by  an  institution  of 
higher  education.  An  institution  shall 
enter  into  a  program  participation 
agreement  with  the  Secretary  so  that  it 
may  calculate  and  pay  PAS  awards  to 
students. 

(Authority:  20  U.S.C  1070a-32) 

S  691 .72    Instituttonai  participation 
agreement 

The  Secretary  may  enter  into  an 
agreement  with  an  institution  of  higher 
education  pursuant  to  which  the 
institution  will  calculate  and  pay  PAS 
awards  to  its  students. 

(Authority:  20  U.S.C  1070a-32) 

§  691 .73    Termination  of  Institutional 
participation  agreement 

When  an  institution  is  terminated 
under  34  CFR  668.86,  the  institution 
shall  provide  the  following  information 
to  the  Secretary — 

(a)  The  name  and  enrollment  status  of 
each  eligible  student  who  submitted  a 
vahd  SAR  or  for  whom  the  institution 
received  a  valid  ISIR  before  the 
termination  date. 

(b)  The  amount  of  funds  the 
institution  paid  to  each  PAS  recipient 
before  the  termination  date. 

(c)  The  amount  due  each  student 
eligible  to  receive  a  PAS  through  the 
end  of  the  award  year. 

(d)  An  accoimting  of  PAS 
expenditures  to  the  date  of  termination. 
(Authority:  20  U.S.C  1070a-32) 

$691.74    [Reserved] 

§691.75    Determination  of  eligibility  for 
payment 

(a)  For  each  payment  period,  an 
institution  may  pay  a  PAS  to  an  eligible 
student  only  after  it  determines  that  the 
financial  aid  transcript  requirements  of 
34  CFR  668.19  have  been  met,  and  the 
student — 

(1)  Qualifies  as  eligible  to  receive  a 
Federal  Pell  Grant  and  as  an  ehgible 
student  under  §§691.16  or  691.17  for  a 
continuing  student; 

(2)  Is  enrolled  as  an  undergraduate 
student;  and 

(3)(i)  Has  completed  required  clock 
hours  for  which  he  or  she  has  been  paid 
a  PAS,  if  the  student  is  enrolled  in  an 
eligible  program  that  is  measured  in 
clock  hours;  or 

(ii)  Has  completed  the  required  credit 
hours  for  which  he  or  she  has  been  paid 


a  PAS.  if  the  student  is  enrolled  in  an 
eligible  program  that  is  measured  in 
credit  hours  and  that  does  not  have 
academic  terms. 

(b)  If  an  eligible  student  submits  a 
vahd  SAR  to  the  institution  or  the 
institution  receives  a  vahd  ISIR  for  that 
student  and  that  student  then  becomes 
ineligible  before  receiving  a  payment, 
the  institution  may  pay  the  student  only 
the  amount  that  it  determines  could 
have  been  used  for  educational 
purposes  before  the  student  became 
ineligible. 

(c)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress  but  reverses  that  determination 
before  the  end  of  the  payment  period, 
the  institution  may  pay  a  PAS  to  the 
student  for  the  entire  payment  period. 

(d)  If  an  institution  determines  at  the 
beginning  of  a  payment  period  that  a 
student  is  not  maintaining  satisfactory 
progress  but  reverses  that  determination 
after  the  end  of  the  payment  period,  the 
institution  may  neither  pay  the  student 
a  PAS  for  that  payment  period  nor  make 
adjustments  in  subsequent  PAS 
payments  to  compensate  for  the  loss  of 
aid  for  that  period. 

(e)  A  member  of  a  rehgious  order, 
community,  society,  agency,  or 
organization  who  is  pursuing  a  course  of 
study  in  an  institution  of  hi^er 
education  is  considered  to  have  an 
expected  family  contribution  of  at  least 
$3,000  if  that  religious  order— 

(1)  Has  as  a  primary  objective  the 
promotion  of  ideals  and  beliefs 
regarding  a  Supreme  Being:  and 

[2)  Provides  subsistence  support  to  its 
members  or  has  directed  the  member  to 
pursue  the  course  of  study. 

(Authority:  20  U.S.C  1070a-32) 

§  691 .76    Frequency  of  payment 

(a)  In  each  payment  period,  an 
institution  may  pay  a  student  at  such 
times  and  in  such  installments  as  it 
determines  will  best  meet  the  student's 
needs. 

(b)  The  institution  may  pay  funds  in 
one  lump  siun  for  all  the  prior  payment 
periods  for  which  the  student  was  an 
eligible  student  within  the  award  year. 
The  student's  enrollment  status  must  be 
determined  according  to  work  already 
completed. 

(Authority:  20  U.S.C  1070a-32) 


§691.77    [Reserved] 

§  691 .78    Method  of  disbu  rsement  by  check 
or  credit  to  a  student's  account 

(a)  (1)  The  institution  may  pay  a 
student  directly  by  check  or  by  crediting 
his  or  her  institutional  account. 


(2)  Unless  a  student  has  agreed 
otherwise,  the  amount  an  institution 
may  credit  to  a  student's  account  may 
not  exceed  the  amount  the  student  is 
reouired  to  pay  the  institution  for— 

(i)  Tuition  and  fees: 

(ii)  Board,  if  the  student  contracts 
with  the  institution  for  board;  and 

(iii)  Housing,  if  the  student  contracts 
with  the  institution  for  housing. 

(3)  An  institution  may  not  require  a 
student  to  grant  permission  to  credit  his 
or  her  account  for  the  costs  of  other 
goods  and  services  the  institution 
provides  to  the  student. 

(4)  The  institution  shall  notify  the 
student  of  the  amount  he  or  she  can 
expect  to  receive  and  how  that  amount 
will  be  paid. 

(b)  (1)  The  institution  may  not  make 
a  payment  to  a  student  for  a  payment 
period  until  the  student  is  registered  for 
classes  for  that  period. 

(2)  The  earhest  an  institution  may 
directly  pay  a  registered  student  is  10 
days  before  the  first  day  of  classes  of  a 
payment  period. 

(3)  The  earliest  an  institution  may 
credit  a  registered  student's  account  is 
3  weeks  before  the  first  day  of  classes 
of  a  payment  period. 

(c)  The  institution  shall  return  to  the 
Secretary  any  funds  paid  to  a  student 
who.  before  the  first  day  of  classes — 

(1)  Officially  or  unofficially 
withdraws;  or 

(2)  Is  expelled. 

(d)  (1)  If  an  institution  intends  to  pay 
a  student  directly,  it  shall  notify  him  or 
her  before  the  payment  is  made  when  it 
will  pay  the  PAS  award. 

(2)  If  a  student  does  not  pick  up  the 
check  on  time,  the  institution  shall  still 
pay  the  student  if  he  or  she  requests 
payment  within  15  days  after  the  last 
date  that  his  or  her  enrollment  ends  in 
that  award  year. 

(3)  If  the  student  has  not  picked  up 
his  or  her  payment  at  the  end  of  the  15- 
day  period,  the  institution  may  credit 
the  student's  account  only  for  any 
outstanding  charges  for  tuition  and  fees 
and  room  and  board  for  the  award  year 
incurred  by  the  student  while  he  or  she 
was  eligible. 

(4)  A  student  forfeits  the  rights  to 
receive  the  payment  if  he  or  she  does 
not  pick  up  a  payment  by  the  end  of  the 
15  day  period. 

(5)  Notwithstanding  paragraph  (d)(4) 
of  this  section,  the  institution  may.  if  it 
chooses,  pay  a  student  who  did  not  pick 
up  his  or  her  payment,  through  the  next 
payment  period. 

(Authority:  20  U.S.C  1070a-32) 

§  691 .79    Recovery  of  overpayments. 

(a)  (1)  A  student  is  fiable  for  any  PAS 
overpayment  made  to  him  or  her. 
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(2)  The  institution  is  liable  for  any 
oveq>ayment  if  the  overpayment 
occurred  becauM  the  institution  tailed 
to  follow  the  pfooedurm  set  forth  in  this 
part.  The  institution  shall  restore  those 
funds  to  the  Secretary  even  if  it  cannot 
collect  the  overpayment  from  the 
student. 

(b)  If  an  institution  makes  an 
overpayment  fur  which  it  is  not  liable, 
it  shall  help  the  Secretary  recover  the 
overpayment  by — 

(if  Making  a  reasonable  effort  to 
contact  the  student  and  recover  the 
overpayment;  and 

(2)  ifunsuccessful,  providing  the 
Secretary  with  the  student's  name, 
social  security  number,  amount  of 
overpayment,  and  other  relevant 
information. 

(c)  If  an  institution  refers  a  student 
who  received  an  overpayment  for  which 
it  is  not  liable  to  the  Secretary  for 
recovery,  the  student  remains  ineligible 
for  further  title  IV.  HEA  program 
assistance  for  attendance  at  any 
institution  until  the  student  repays  the 
overpayment  or  the  Secretary 
determines  the  overpayment  has  been 
resolved. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0681) 
(Authority:  20U.SC.  1070e-32) 

§691.80    Recalculation  of  a  PAS  Program 
award. 

(a)  The  institution  shall  recalculate  a 
PAS  award  for  the  entire  award  year  if 
the  student's  Federal  Pell  Grant  changes 
at  any  time  during  the  award  year  for 
any  reason  specified  in  §690.80, 
including  changes  in  enrollment  status, 
EEC,  or  cost  of  attendance. 

(b)  The  institution  shall  adjust  the 
student's  award  when  an  overaward  or 
undera«vard  is  caused  by  the  change  in 
the  Federal  Pell  Grant  award.  That 
adjustment  must  be  made — 

(1 )  Within  the  same  award  year — if 
possible — to  correct  any  overpaynjent  or 
underpayment:  or 

(2)  During  the  next  award  year  to 
correct  any  overpayment  that  could  not 
be  adjusted  during  the  year  in  which  the 
student  was  overpaid. 

(Authority:  20  U.S.C  1070a-32) 

1091.81    Fiscal  conttol  and  fund 
accounting  procedurae. 

(a)  (1)  An  institution  shall  establish 
dnd  maintain  on  a  current  basis 
financial  records  that  reflect  all  program 
transactiuos.  The  institution  shall 
establish  and  maintain  general  ledger 
control  accounts  and  related  subsidiary 
accounts  that  identify  each  program 
transaction  and  aeperate  those 
transactions  from  all  other  institutional 
financial  activity. 


(2)  The  institution  shall  account  for 
the  receipt  and  expenditure  of  PAS 
funds  in  accordance  with  generally 
accepted  accounting  principles. 

(b)  A  separate  bank,  account  for  PAS 
funds  is  not  required.  However,  the 
institution  shall  notify  any  bank  in 
which  it  deposits  PAS  funds  of  all 
accounts  in  that  bank  in  which  it 
deposits  Federal  funds. 

(c)  Except  for  funds  received  for 
administrative  expenses,  funds  received 
by  an  institution  under  this  part  may  be 
used  only  to  pay  PAS  funds  to  students. 
The  funds  are  held  in  trust  by  the 
institution  for  the  intended  student 
beneficiaries  and  may  not  be  used  or 
hypothecated  for  any  other  purpose. 

(Authority:  20  U.S.C  1070a-32) 

§691.82    Malnlaoance  and  retention  of 
records. 

(a)  Each  institution  shall  maintain 
adequate  records  (including  those 
related  to  verification)  that  include  the 
fiscal  and  accounting  records  that  are 
required  under  §  691.81.  records 
required  for  audits  in  34  CFR  668.23, 
the  SAR  or  ISIR  of  each  student 
receiving  a  PAS.  and  records 
indicating — 

(1)  The  eligibility  for  a  PAS  of  all 
enrolled  students  who  have  submitted 
valid  SARs  or  valid  ISIRs  to  the 
institution: 

(2)  The  name  and  social  security 
number  of  and  the  amoimt  of  the  PAS 
award  paid  to  each  student: 

(3)  The  amount  and  date  of  each 
payment: 

(4)  The  amount  and  date  of  any 
overpayment  that  has  been  restored  to 
the  program  account: 

(5)  Each  student's  enrollment  period; 
and 

(6)  Docimientation  of  a  student's 
eligibility  for  any  part  of  a  second 
Scheduled  Federal  Pell  Grant  award  in 
any  award  year. 

(b)  Each  institution  shall  retain  any 
completed  applications  and  any  other 
documents  submitted  by  a  student  to 
the  institution  under  §690. 14(c)  if  the 
application  information  is  transmitted 
to  the  Secretary  under  EDE. 

(c)  (1)  The  institution  shall  make  the 
records  hsted  in  paragraph  (a)  of  this 
section  available  for  inspection  by  the 
Secretary's  authorized  representative  at 
any  reasonable  time  in  the  institution's 
offices.  It  shall  keep  the  records  for  each 
award  year  for  5  years  after  that  award 
year  has  ended. 

(2)  For  any  disputed  expenditures  in 
any  award  year  for  which  the  institution 
cannot  provide  records,  the  Secretary 
determines  the  final  authorized  level  of 
expenditures. 


(d)  The  institution  shall  keep  records 
involved  in  any  claim  or  expenditure 
questioned  by  Federal  audit  until 
resolution  of  any  audit  questions. 

(e)  An  institution  may  substitute 
microform  copies  or  other  media 
formats  acceptable  to  the  Secretary,  as 
published  in  a  notice  in  the  Federal 
Register,  in  lieu  of  original  records  in 
meeting  the  requirements  of  this 
section. 

(Authority:  20  U.S.C  1070a-32) 

§  691.83    Sut>mission  of  reports. 

(a)  (1)  An  institution  may  receive 
either  a  payment  from  the  Secretary  for 
an  award  to  a  PAS  recipient  or  a 
corresponding  reduction  in  the  amount 
of  Federal  funds  received  in  advance  for 
which  it  is  accountable  if — 

(i)  The  institution  submits  to  the 
Secretary  all  SAR  Payment  Documents 
(or  the  equivalent  as  defined  by  the 
Secretary)  for  that  award  in  the  manner 
and  form  prescribed  in  paragraph  (a)(2) 
of  this  section  by  September  30 
following  the  end  of  the  award  year  in 
which  the  scholarship  is  made,  and 

(ii)  The  Secretary  accepts  those  SAR 
Payment  Documents. 

(2)  The  Secretary  accepts  SAR 
Payment  Documents  that  are  submitted 
in  accordance  with  procedures 
established  through  publication  in  the 
Federal  Register  and  that  contain 
information  including  that  previously 
provided  by  the  student  and  the 
institution. 

(3)  An  institution  that  does  not 
comply  with  the  requirements  of  this 
paragraph  may  receive  payment  or 
reduction  in  accountability  only  as 
provided  in  paragraph  (c)  of  this 
section. 

(b)  An  institution  shall  report  to  the 
Secretary  any  change  in  enrollment 
status,  cost  of  attendance,  or  other  event 
or  condition  that  causes  a  change  in  the 
amount  of  a  Federal  Pell  Grant  and  a 
resulting  change  in  a  PAS  for  which  a 
student  qualifies  by  submitting  to  the 
Secretary  an  SAR  Pa)rment  Document 
reporting  a  change  to  the  Secretary  by 
the  end  of  that  reporting  period  that 
next  follows  the  reporting  period  in 
which  the  change  occurred. 

(c)(1)  An  institution  that  has  timely 
submitted  an  SAR  Payment  £)ociunent 
for  a  student  in  accordance  with 
paragraph  (a)  of  this  section  but  does 
not  timely  submit  to  the  Secretary,  or 
have  accepted  by  the  Secretary,  an  SAR 
Payment  Document  necessary  to 
document  the  full  amount  of  the  PAS 
award  to  which  the  student  is  entitled 
may  receive  a  payment  or  reduction  in 
accountability  in  the  full  amount  of  that 
award  if— 


(i)  A  program  review  or  an  audit 
report  produced  in  accordance  with  the 
standards  prescribed  in  34  CFR 
668.23(c}  demonstrated  to  the 
satisfaction  of  the  Secretary  that  the 
student  was  eligible  to  receive  an 
amount  greater  than  that  reported  on  the 
SAR  Payment  Document  timely 
submitted  to,  and  accepted  by  the 
Secretary:  and  • 

(ii)  The  institution  seeks  an 
adjustment  to  reflect  an  overpayment  for 
that  award  that  is  at  least  $100. 

(2)  An  institution  that  has  timely 
submitted  and  has  accepted  an  SAR 
Payment  Document  for  a  student  in 
accordance  with  this  section  shall  report 
a  reduction  in  the  amount  of  a  PAS 
award  that  the  student  received  when  it 
determines  that  an  overpayment  has 
occurred,  imless  that  overpayment  is 
one  for  which  the  institution  is  not 
liable  imder  §  690.79(a). 

(3)  The  Secretary  pays  or  recognizes  a 
reduction  in  accountability  under  this 
paragraph  after  deducting  the  amoimt  of 
any  overpayments  for  which  the 
institution  is  liable  imder  §  691.79(a). 

(d)  In  accordance  with  34  CFR  668.84, 
the  Secretary  may  impose  a  fine  on  the 
institution  if  the  institution  fails  to 
comply  with  the  requirements  in 
paragraph  (a),  (b),  or  (c)  of  this  section. 

(e)(1)  Notwithstanding  paragraphs  (a), 
(b).  (c)(1)  or  (2).  or  (d)  of  this  section,  if 
an  institution  demonstrates  to  the 
satisfaction  of  the  Secretary  that  the 
institution  has  provided  PAS  Program 
scholarships  in  accordance  with  this 
part  but  has  not  received  credit  or 
payment  for  those  grants,  the  institution 
may  receive  payment  or  a  reduction  in 
accountability  for  those  grants  in 
accordance  with  paragraph  (e)  of  this 
section. 

(2)  The  institution  must  demonstrate 
that  it  qualifies  for  a  credit  or  payment 


by  means  of  a  finding  contained  in  an 
audit  report  as  initially  submitted  to  the 
Department  that  was  conducted  after 
December  31. 1988  and  timely 
submitted  in  accordance  with  34  CFR 
668.23(c).  with  respect  to  grants  made 
during  the  period  of  that  audit. 

(3)  In  determining  whether  the 
institution  qualifies  for  a  payment  or 
reduction  in  accountability,  the 
Secretary  takes  into  account  any 
liabilities  of  the  institution  arising  from 
that  audit  or  any  other  source.  The 
Secretary  collects  those  liabilities  by 
offset  in  accordance  with  34  CFR  part 
30. 

(Authority:  20  U.S.C  1070a-32, 1094, 1226a- 
1) 

Subpart  H— Administrative 
Responsibilities  of  a  State 

§  691 .90    Earty-intervention  agreement 

For  a  student  to  receive  a  PAS,  the 
State  agency  in  the  State  in  which  the 
student  resides  shall  have  entered  into 
a  one-time  written  agreement  with  the 
Secretary,  except  that  a  State  must 
submit  a  subsequent  agreement  if  the 
Secretary  subsequently  requires  changes 
in  this  initial  agreement.  E^ch  State's 
agreement  must  be  approved  by  the 
Secretary  and  must  include  provisions 
designed  to  ensure  the  following: 

(a)  All  secondary  school  students  in 
the  State  have  equal  and  easy  access  to 
the  coursework  described  in  §  691.16(c) 
and  406C(a)(2)  of  the  HEA. 

(b)  The  State  agency  has  procedures 
in  place  to  verify  to  the  Secretary  that — 

(1)  A  student  receiving  a  PAS  has 
taken  the  coursework  described  in 
§  691.16(c); 

(2)  The  coursework  described  in 
§691.16  is  of  a  college  preparatory  level; 
and 


(3)  The  State  requires  all  secondary 
schools  in  the  State  to  issue  a  certificate 
to  each  eligible  student  certifying  that 
the  student  has  completed  the  necessary 
coursework  to  quahfy  for  a  PAS. 

(c)  The  State  agency  has  procedures  in 
place  to  notify  institutions  of  higher 
education  of  the  availability  of  the  PAS 
so  that  the  institutions  may  award 
additional  scholarships  in  concert  with 
the  PAS.  The  State  agency  has 
procedures  to  inform  junior  high  school 
students  enrolled  in  public  or  private 
schools  and  their  famihes  about — 

(1)  The  value  of  postsecondary 
education; 

(2)  The  availability  of  student  aid  to 
meet  college  expenses:  and 

(3)  The  availabiUty  of  a  PAS  for 
students  fix>m  low-  and  moderate- 
income  families  who  take  academically 
demanding  courses. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0681) 
(Authority  20  U.S.C  1070a-36) 

§  691 .91    Records  a  State  must  maintain. 

(a)  The  State  agency  shall  maintain 
written  procedures  and  records  to 
support  the  information  supplied  in  the 
early-intervention  agreement  in  §  691.90 
and  the  Governor's  certification  of  other 
eligible  early  intervention  programs. 

(b)  The  State  agency  shall  maintain 
the  written  procedures  and  records 
required  under  this  subpart  for  a  period 
of  five  calendar  years  from  the  end  of 
the  award  year  to  which  the  records 
relate. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1840-0681] 
(Authority:  U.S.C  1070a-36) 

[FR  Doc.  94-26832  Filed  10-31-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  763 
[OPPTS-6212S;  FRL-3801-3] 
BIN:  2070-AC6e 

Aabaatos  Worlter  Protection; 
AabMtos-Containing  Materials  In 
Schools;  Proposed  Amendment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  amend 
the  Asbestos  Abatement  Projects; 
Worker  Protection  Rule  (EPA  WPR).  by 
incorporating  revised  Occupational 
Safety  and  Health  Administration 
(OSHA)  asbestos  workplace  standards 
issued  since  the  EPA  WPR  was 
promulgated  in  1987.  The  proposed  rule 
would  generally  extend  the  coverage 
provid^  under  the  1986  OSHA 
Asbestos  Standard  for  Construction  to 
State  and  local  government  employees 
who  are  not  covered  by  OSHA-  or  EPA- 
•pproved  State  plans.  (The  EPA  WPR 
now  applies  solely  to  asbestos 
abatement  projects).  EPA  also  proposes 
to  extend  coverage  provided  under  the 
OSHA  Asbestos  Standard  for  General 
Industry  for  automotive  brake  and 
clutch  repair.  The  proposed  revisions  to 
the  EPA  WPR  do  not  include  final 
amendments  to  the  OSHA  asbestos 
standards  published  in  the  Federal 
Register  of  August  10, 1994.  EPA 
intends  to  expedite  additional 
rulemaking  that  would  extend 
provisions  of  the  new  amendments  to 
the  OSHA  asbestos  standards  as  they 
apply  to  the  public  sector  worker 
population  covered  by  the  EPA  WPR. 
The  proposed  rule  would  also  clarify 
that  State  and  local  government 
employees  include  prisoners  and 
students  employed  in  State  and  local 
government  construction,  or  vehicular 
maintenance  work  where  asbestos 
exposure  may  be  encountered  in  the 
workplace.  EPA  also  proposes  to 
delegate  authority  to  grant  or  deny  State 
exclusions  under  the  WPR  to  EPA 
Regional  Administrators,  and  to  add 
compliance  and  enforcement 
requirements  for  State  exclusions.  In 
addition.  EPA  is  proposing  to  amend  the 
Asbestos-Containing  Materials  in 
Schools  Rule  (Asbestos  in  Schools 
Rule),  issued  under  Title  II  of  the  Toxic 
Substances  Control  Act  (TSCA).  the 
Asbestos  Hazard  Emergency  Response 
Act  (AHERA).  by  deleting  certain 
worker  protection  provisions  extended 
through  the  Asbestos  in  Schools  Rule, 
under  the  EPA  WPR,  and  by 


incorporating  all  worker  protection 
provisions  in  the  EPA  WpR. 

DATES:  Written  comments  must  be 
received  by  EPA  no  later  than  January 
3, 1995.  If  a  person  requests  time  for 
oral  comment  by  January  3, 1995,  EPA 
will  hold  an  informal  hearing  in 
Washington.  DC.  If  a  hearing  is 
requested,  the  exact  time  and  location  of 
the  hearing  will  be  published  in  the 
Federal  Register. 

ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to:  TSCA  Docket 
Receipts  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Rm.  E-G99,  401  M 
St.,  SW..  Washington.  DC  20460, 
Attention:  OPPTS-62125. 

Comments  containing  confidential 
business  information  (CBI)  should  be 
submitted  in  triplicate  to:  TSCA 
Document  Receipt  (7407).  OfBce  of 
Pollution  Prevention  and  Toxics. 
Environmental  Protection  Agency,  E- 
099,  401  M  St..  SW.,  Washington,  DC 
20460,  Attention:  OPPTS-€2125.  A 
sanitized  copy  of  comments  for  which 
confidentiality  claims  are  made  must  be 
provided  in  triplicate  to  the  TSCA 
Nonconfidential  Information  Center 
(NQC),  also  know  as,  the  TSCA  Public 
Docket  Office.  Unit  XIV  of  this  preamble 
contains  additional  information  about 
CBI  claims. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Rm.  E-545,  401  M  St..  SW.. 
Washington,  DC  20460,  Telephone: 
(202)  554-1404,  TDD:  202-554-0551. 

SUPPLEMENTARY  INFORMATION: 

1.  Authority 

Section  6(a)  of  TSCA  authorizes  EPA 
to  regulate  a  chemical  substance  or 
mixture  if  EPA  finds  that  the 
manufacturing,  processing,  distribution 
in  commerce,  use,  or  disposal  of  the 
substance  or  mixture,  or  any 
combination  of  these  activities, 
presents,  or  will  present,  an 
unreasonable  risk  of  injury  to  health  or 
the  environment.  Among  the 
requirements  that  EPA  may  impose  are 
those  in  section  6(a)(5)  and  6(a)(6). 
Section  6(a)(5)  of  TSCA  authorizes  EPA 
to  prohibit  or  otherwise  regulate  any 
manner  or  method  of  commercial  use  of 
a  chemical  substance  or  mixtiue. 
Section  6(a)(6)  of  TSCA  authorizes  EPA 
to  prohibit  or  otherwise  regulate  any 
manner  or  method  of  disposal  of  a 
chemical  substance  or  mixture,  or  any 
article  containing  that  substance  or 
mixture,  by  any  person  who  uses  or 
disposes  of  it  for  commercial  purposes. 


The  asbestos  present  in  public 
buildings,  or  in  vehicles  or  other 
products  owned  and  maintained  in 
public  buildings,  was  sold  as  a 
commercial  product.  Therefore, 
construction  work  or  brake  repair  is 
commercial  activity,  subject  to  section 
6(a)(5)  of  TSCA.  The  removal  of  asbestos 
is  considered  disposal  for  commercial 
purposes  subject  to  section  6(a)(6). 

Section  203  of  TSCA  (TSCA  Title  II, 
AHERA),  requires  EPA  to  promulgate 
regulations  for  inspection  of,  and 
appropriate  response  to,  asbestos- 
containing  materials  in  schools  that  are 
under  the  authority  of  local  educational 
agencies. 

Sections  6  and  203  of  TSCA  authorize 
EPA  to  promulgate  regulations  to 
protect  State  and  local  government 
employees  who  engage  in  asbestos  work 
activities  who  are  not  otherwise  covered 
imder  OSHA's  Asbestos  Standard  for 
the  Construction  Industry  (29  CFR 
1926.58),  OSHA's  Asbestos  Standard  for 
General  Industry  (20  CFR  1910.1001),  or 
OSHA-approved  State  plans  that 
implement  OSHA  regulations. 

II.  Background 

In  1987,  EPA  promulgated  the 
Asbestos  Abatement  Projects;  Worker 
Protection  Rule  (EPA  WPR),  which 
extended  to  State  and  local  government 
employees  engaged  in  asbe^s 
abatement  projects  the  provisions  of  the 
revised  OSHA  Asbestos  Standard  for 
Construction.  The  1987  WPR,  which 
replaced  the  1986  WPR.  provided 
additional  coverage  to  State  and  local 
government  abatement  workers  by 
incorporating  the  revised  asbestos 
workplace  standard  permissible 
exposure  limit  (PEL)  of  0.2  fibers/cubic 
centimeters  of  air  (0.2  f/cc),  averaged 
over  an  8-hour  day,  among  other 
revisions. 

In  the  1987  WPR.  EPA  retained,  in 
§§  763.120,  763.124,  763.125,  and 
763.126,  the  same  language  concerning 
the  scope  of  the  WPR,  reporting 
requirements,  enforcement,  and 
inspections  as  in  the  1986  WPR. 
However,  in  the  1987  WPR,  EPA 
replaced  §763.121  of  the  1986  WPR  and 
established  new  requirements  for  the 
protection  of  State  and  local  government 
asbestos  abatement  workers,  and  in 
§  763.122,  provisions  for  States  to  be 
excluded  from  the  WPR  if  States  had 
regulations  that  are  at  least  as  stringent 
as  the  WPR. 

The  OSHA  Asbestos  Standards  were 
challenged  in  a  lawsuit  in  1987.  In  1988, 
the  U.S.  Court  of  Appeals  for  the  District 
of  Columbia  upheld  the  OSHA  standard 
in  most  respects,  but  remanded  several 
issues  [BCTD.  AFL-CIO  v.  Brock,  838 
F.2d  1258  (D.C  Cir.,  1988)).  In  partial 


response,  on  September  14, 1988  (53  PR 
35629).  OSHA  issued  an  amendment 
which  established  a  short-term  exposure 
(or  exclusion)  limit  and  other  minor 
changes.  On  December  20. 1989  (54  PR 
52024),  OSHA  issued  an  amendment  to 
the  Asbestos  Standard  in  r^ponse  to 
three  of  the  Court  remand  issues  that: 
(1)  Rescinded  OSHA's  ban  on  the 
spraying  of  asbestos;  (2)  clarified  when 
construction  employes  must  resume 
periodic  monitorii^  and  (3)  deferred 
clarification  of  the  small-scale,  short- 
duration  exemption  in  the  construction 
industry  to  a  later  rulemaking. 

On  February  5. 1990  (55  FR  3724), 
OSHA  issued  another  amradment  to  the 
OSHA  Asbestos  Standards  in  response 
to  the  second  group  of  court  remand 
issues  that:  (1)  Expanded  its  ban  on 
workplace  smoking  and  increased 
training  requirements  covering  the 
availability  of  smoking  control 
programs;  (2)  strengthened  warning 
signs  and  label  requirements;  and  (3) 
explained  bow  and  why  OSHA's 
respirator  requirements  reduced 
employee  risk  below  that  remaining  at 
the  PEL.  OSHA  has  published  a 
proposed  rule  (55  FR  29712,  July  20. 
1990)  to  address  the  remaining  remand 
issues. 

III.  Relatioiuhip  of  the  EPA  WPR  to  the 
OSHA  Asbestos  Standard  for 
ConstructioD 

EPA  first  issued  its  Worker  Protection 
Rule  in  1986  to  apply  to  asbestos 
abatement  ittojoda  using  State  and  local 
government  employees  not  covered  by 
the  OSHA  Asbestos.Standard  for 
Construction  or  by  OSHA-approved 
State  plans.  The  EPA  WPR  was  revised 
in  1987,  generally  incorporating  and 
applying  provisioas  of  the  1986  OSHA 
Asbestos  Standard  for  Construction  to 
State  and  local  government  employees 
engaged  in  asbestos  abatennent  proiects. 

However,  the  1987  EPA  WPR  differs 
from  the  OSHA  Asbestos  Standard  for 
Construction  in  several  areas,  discussed 
in  this  unit  and  in  unit  V.  of  this 
preamble,  as  a  result  of  EPA's  more 
limited  scope  of  coverage  and/or  EPA's 
own  assessment  of  the  relative  merits  of 
various  methods  for  controlling  hazards 
to  workers. 

OSHA's  1986  Asbestos  Standard  for 
Construction  applies  generally  to  all 
■'construction  work"  where  asbestos  is 
present,  as  defined  under  29  CFR 
1910.12(b)  and  1926.58(a).  In  contrast. 
EPAs  1987  WPR  applies  only  to 
asbestos  abatement  proiects  using  State 
and  local  government  employees  who 
are  not  otherwise  covered  by  the  OSHA 
Asbestos  Standard  for  Construction,  or 
under  OSHA-  or  EPA-approved  State 
pLins.  Unlike  the  OSHA  Asbestos 


Standard  for  Construction,  the  1987 
EPA  WPR  defines  'asbestos  abatement 
proiects"  as  any  activity  involving  the 
removal,  enclosure,  or  encapsulation  of 
friable  asbestos  material.  The  activities 
included  in  the  definition  of  "asbestos 
abatement  projects  "  are  a  subset  of  the 
definition  of  ''constructioa  worit"  in  the 
OSHA  Asbestos  Standard  for 
Construction. 

The  1967  EPA  WPR  also  differs  fit>m 
OSHA's  Asbestos  Standard  for 
Construction  in  retaining  the  1986 
reporting  requirements  fat  a^iestos 
abatement  projects  covered  by  this 
proposed  rule.  Under  §  763.124. 
employers,  with  certain  exceptions, 
must  notify  EPA  that  they  intend  to 
undertake  an  asbestos  abatement  project 
covered  by  the  rule  at  least  10  days 
before  they  begin  abatement,  except  one 
that  involves  less  than  either  3  linear  or 
3  square  feet  of  friable  asbestos  material, 
or  an  emergency  prefect.  EPA  considers 
these  requirements  necessary  to  monitor 
compliance  with  the  general  provisions 
of  the  rule.  OSHA  has  proposed  certain 
notification  requirements  under  its 
proposed  revision  to  the  Asbestos 
Standard  for  Construction  (55  FR  29712, 
July  20,  1990).  The  revisions  would 
require  a  notification,  comparable  to 
that  presently  required  under  the  EPA 
WPR.  by  any  employer  planning  to 
perform  any  work  covered  by  the  OSHA 
Asbestos  Stiondard  for  Construction. 
The  definition  of  "asbestos"  in  the 

1986  EPA  WPR,  and  retained  in  the 

1987  WPR.  differs  frtmi  tiiat  defined  in 
the  OSHA  a^iestos  standard.  The 
definition  of  "asbestos"  in  the  OSHA 
standard  does  not  distinguish  between 
the  asbestiform  and  nonasbestiform 
varieties  of  minerals.  The  definition  in 
the  EPA  WPR  applies  only  to  the 
asbestiform  varieties  of  the  asbestos 
minerals  and  is  consistent  with 
definitions  of  asbestos  adopted  by  EPA 
in  other  regulations,  including  an 
Advance  Notice  of  Proposed 
Rulemaking  (ANPR).  published  in  the 
Federal  R;^ister  of  October  17, 1979  (44 
FR  60061).  Notice  of  Proposed 
Rufemaking,  published  January  29, 1986 
(51  FR  373S),  and  in  the  Final  Rule, 
published  July  12, 1989  (54  FR  29460). 
Asbestos;  Manufacture,  Imputation, 
Prcxxssing,  and  Distribution  in         ' 
Commerce  Prohibitions. 

The  1987  WPR  also  differs  from  the 
OSHA  Asbestos  Standard  for 
Construction  (29  CFR  192&58).  in  that 
several  appendices  to  the  OSHA 
standard  were  omitted. 

Tbe  proposed  revisions  to  the  EPA 
WPR  do  not  include  final  amendments 
to  the  OSHA  asbestos  standards 
published  in  the  Federal  |tfgif»fr  of 
August  10. 1994  (59  FR  40963).  EPA 


intends  to  expedite  additional 
rulemaking  to  extend  provisions  of  the 
new  amendments  to  tbe  OSHA  asbestos 
standards  that  would  be  applicable  to 
the  pobUc  sector  worker  population 
covered  by  the  EPA  WPR. 

rv.  Relationship  of  the  Asbestos  in 
Schools  Rule  to  the  EPA  WPR 

The  current  (1987)  EPA  WPR  covers 
State  and  local  government  employees, 
including  employees  of  public  schools, 
who  are  involved  in  asbestos  abatement 
projects  (40  CFR  763.121(b)).  The 
Asbestos  in  Schools  Rule,  issued  under 
the  authority  of  AHERA.  extends 
coverage  of  the  WPR  to  employees  of 
public  school  systems  when  they  are 
performing  operations,  maintenance  and 
repair  (O&M)  activities  (40  CFR  763.91 
(b)).  Private  school  employees, 
performing  asbestos  abatement  and 
O&M  work  are  covered  by  OSHA's 
Asbestos  Standard  for  Construction,  as 
are  other  private  sector  employees. 

Since  pi^Iic  school  employees  would 
be  covered  directly  under  the  EPA  WPR, 
as  well  as  all  other  pubUc  sector 
employees.  Appendix  B  to  Subpart  E  of 
the  Asbestos  in  Schools  Rule  (40  CFR 
763.80)  would  be  moved  fii.m  Subpart 
E  and  incoqwrated  in  the  WPR  as 
Appendix  G  to  Subpart  G.  Appendix  B 
to  Subpart  E  is  comparabfe  to  Appendix 
G  of  the  OSHA  Asbestos  Standard  iot 
Construction  (Work  Practices  and 
Engineering  Controls  for  Small-Scale. 
Short-Duration  Asbestos  Renovation 
and  Maintenance  Activities  -  Non- 
mandatory). 

V.  Extended  Training  Requirements  of 
the  Asbestos  Model  Accreditation  Plan 
(MAP)  Under  die  Asbestos  School 
Hazard  Abatement  Reautborization  Act 
ofl990(ASHARA) 

AHERA  required  States  to  adopt, 
through  an  EPA-established  Model 
Accreditation  Plan  (MAP),  minimum 
training  requirements  for  persons 
performing  asbestos  inspections, 
preparing  management  plans,  designing 
asbestos  abatement  plans,  or  conducting 
asbestos  abatement  projects  in  schools. 
The  Asbestos  School  Hazard  Abatement 
Reauthorization  Act  of  1990. 
(ASHARA),  amended  AHERA  to  require 
EPA  to  revise  the  MAP.  expand  the 
scope  of  training,  and  extend  certain  of 
the  training  and  accreditation 
requirements  that  apply  to  schools  to 
public  and  commercial  baikiings.  This 
requirement  took  effect  on  November 
28.  1992.  Thus,  some  State  and  local 
government  employees  co\-ered  bv  the 
EPA  WPR  for  abatement  projects  ' 
currently  need  training  specified  by  the 
MAP. 
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In  order  to  avoid  duplication  of 
training.  EPA  will  consider  MAP 
contractor/supervisor  accreditation 
sufficient  to  meet  the  training 
requirements  for  competent  persons 
specified  in  §  763.121(e)(6)(Ui)  of  the 
regulatory  text,  and  MAP  worker 
training  sufficient  for  compliance  with 
the  employee  training  requirements 
specified  in  §  763.121(k)(3). 

Interested  parties  are  encouraged  to 
consult  the  Federal  Register  of  February 
3. 1994  (59  FR  5236).  or  EPA  Docket 
OPFTS-«2107A,  for  more  information 
on  the  expansion  of  asbestos  MAP 
training  and  accreditation  requirements 
to  workers  in  public  and  commercial 
buildings. 

VI.  Proposed  AmendmenU  to  1987  EPA 
WPR 

This  unit  of  the  Preamble  discusses 
proposed  revisions  to  the  1987  EPA 
WPR.  The  major  changes  include: 

•  Adopting  provisions  from  the 
current  OSHA  Asbestos  Standards  to 
add  an  excursion  limit  to  regulate  short- 
term  exposure  to  asbestos,  delete  the 
ban  on  spray  application  of  asbestos- 
containing  materials,  expand  the 
regulation  of  smoking  activities,  and 
provide  information  about  smoiung 
cessation  programs. 

•  Deleting  exemptions  from  initial 
air  monitoring  and  labeling  based  upon 
certain  conditions. 

•  Expanding  covered  work  activities 
from  asbestos  abatement  work  to 
construction  work  and  to  brake  and 
clutch  repair  workers. 

•  Adding  appendices  to  govern  work 
practices  for  construction  and  brake  and 
clutch  repair  work. 

•  Correcting  the  scope  of  the 
exemption  triggers  associated  with 
small-scale,  short  duration  operations. 

•  Delegating  authority  and  modifying 
procedures  for  approving  State  plans 
govemina  asbestos  worker  protection. 

Each  of  these  proposed  changes  is 
discussed  in  detail  in  unit  A.  below. 

A.  Incorporation  of  Additional 
Provisions  Under  the  OSHA  Asbestos 
Standard  for  Construction 

This  proposed  amendment  to  the  EPA 
WPR  would  add  the  same  Excursion 
Limit  of  1.0  fibers  per  cubic  centimeter 
of  air  (f/cc)  (averaged  over  a  sampling 
period  of  30  minutes)  as  issued  under 
the  OSHA  PELS  for  occupational 
exposure  to  asbestos  in  the  Asbestos 
Standard  for  General  Industry  (29  CFR 
1910.1001)  and  in  the  Asbestos 
Standard  for  Construction  (29  CFR 
1926.58).  The  excursion  limit  will  be 
codified  in  a  new  paragraph  (c)(2]. 
Excursion  Limit,  under  $  763.121(c). 
"Permissible  Exposure  LimiU  (PELs)." 


Requirements  would  be  added  in 
§  763.121  in  the  following  paragraphs 
when  concentrations  of  asbestos  exceed 
the  excursion  limit:  §  763.121  (e) 
Regulated  Areas,  (f)  Exposure 
Monitoring,  (g)  Methods  of  Compliance, 
(h)  Respiratory  Protection,  (i)  Protective 
Clothing,  (j)  Hygiene  Fadhties  and 
Practices,  (k)  Communication  of 
Hazards  to  Employees,  (m)  Medical 
Surveillance,  and  (n)  Recordkeeping. 

In  addition,  as  consistent  with  the 
changes  adopted  by  OSHA  (54  FR 
52024,  December  20. 1989),  this 
proposed  amendment  would  clarify 
"resumption  of  monitoring 
requirements  in  the  construction 
inaustry"  and  add  a  new  provision  for 
"additional  monitoring"  under 
S  763.121(f). 

Section  763.121(e)(6)(iii)(A)  would  be 
revised  to  state  that  training  shall  be 
provided  by  an  EPA-  or  State-  approved 
training  provider,  or  an  equivalent 
course. 

Section  763.121(g)(2)  Prohibitions 
would  be  amended  by  deleting 
paragraph  (iii)  prohibiting  the  spray 
application  of  asbestos-containing 
materials.  In  its  1986  Asbestos  Standard. 
OSHA  banned  the  spray  application  of 
asbestos-containing  products  (29  CFR 
1910.1001(f)(l)(vii)  and 
1926.58(g)(2)(iii)).  This  provision, 
however,  was  remanded  to  OSHA  by  the 
DC.  Circuit  Court  on  October  30. 1989. 
OSHA  subsequently  amended  the 
regulatory  text  of  the  1986  standard  by 
deleting  the  prohibition  on  the  spray 
application  of  asbestos-containing 
products  (54  FR  52024,  December  20. 
1989).  Based  on  the  rulemaking  record 
of  the  1986  standard.  OSHA  concluded 
that  deleting  this  prohibition  would  not 
significantly  increase  the  risk  to 
workers.  The  PEL  and  exclusion  limit  in 
the  rule  apply  to  all  asbestos  operations, 
including  spraying. 

In  addition,  ceriain  spray  applications 
of  asbestosKX>ntaining  materials  are 
regulated  under  the  EPA  National 
Emission  Standard  for  Hazardous  Air 
Pollutants  (NESHAP).  The  asbestos 
NESHAP.  which  was  issued  on  April  6. 
1973,  prohibits  the  spray  appUcation  of 
materials  that  contain  more  than  1 
percent  asbestos  on  buildings, 
structures,  pipes,  and  conduits  (40  CFR 
61.146  (a)).  Paragraph  61.146  (b)  of  the 
standard  requires  no  visible  emissions 
from  spray  application  of  materials  that 
contain  more  than  1  percent  asbestos  on 
equipment  and  machinery. 

Under  §  763.121(j)  Hygiene  Facilities 
and  Practices,  paragraph  (j)(3)  Smoking 
in  woik  areas  would  be  added  which 
prohibits  smoking  in  work  areas  where 
workera  are  occupationally  exposed  to 
asbestos  because  of  activities  in  that 


work  area  (55  FR  3724.  February  5, 

1990). 

Under  §  763.121(k)  Communication  of 
hazards,  requirements  would  be  added 
to  provide  information  about  smoking 
cessation  programs  and  materials. 
Under  §  763.1^1(m).  a  statement  would 
be  required  that  the  employee  has  been 
informed  by  a  physician  of  the 
increased  risk  of  lung  cancer 
attributable  to  the  combined  efl^ect  of 
smoking  and  asbestos  exposure. 

Subpart  G  would  be  amended  to 
incorporate  a  new  Appendix  J  - 
"Smoking  Cessation  Program 
Information  for  Asbestos  Non- 
Mandatory."  Appendix  J  was  added  to 
29  CFR  1926.58  -  OSHA's  Asbestos 
Standards  for  General  Industry  and  for 
Construction  -  in  the  February  5. 1990 
(55  FR  3724)  amendment  to  the  rule. 

B.  Proposed  Deletion  of  Certain 
Exemptions  From  Initial  Monitoring  and 
Label  Requirements 

Sections  763.121  of  the  WPR  and 
1926.58  of  the  OSHA  Asbestos  Standard 
for  Construction,  paragraphs  (f)(2)  Initial 
Monitoring  and  (k)(2)  Labels,  provide  for 
certain  exemptions  from  initial 
monitoring  and  label  requirements.  EPA 
is  considering  deleting  certain  of  these 
exemptions. 

Section  763.121(f)(2)(i)  specifies  that 
each  employer  who  has  a  workplace  or 
work  operation  covered  by  this  subpart, 
except  as  provided  for  in  paragraphis 
(f)(2)(ii)  and  (iii),  shall  perform  initial 
monitoring  at  the  initiation  of  each 
asbestos  job  to  determine  accurately  the 
airborne  concentratio{is  of  asbestos  to 
which  employees  may  be  exposed. 

Section  763.121(f)(2)(ii)  exempts  an 
employer  from  initial  monitoring 
requirements  providedtthat  the 
employer  may  demonstrate  that 
employee  exposures  are  below  the 
action  level  by  means  of  objective  data 
demonstrating  that  the  product  or 
material  containing  asbestos  cannot 
release  airborne  fibers  in  concentrations 
exceeding  the  action  level  imder  those 
work  conditions  having  the  greatest 
potential  for  releasing  asbestos.  EPA  is 
considering  whether  to  delete  this 
exemption  and  seeks  comment  on 
whether  this  exemption  should  be 
retained  or  deleted. 

EPA  is  not  aware  of  objective  criteria 
and  therefore  seeks  comments  on 
criteria  that  would  be  needed  to 
demonstrate  a  product  will  not  release 
asbestos  fibers  in  excess  of  the  action 
level  under  any  reasonably  foreseeable 
conditions  of  use,  handling,  storage, 
disposal,  processing,  or  transportation: 
The  lack  of  criteria  to  determine  what 
constitutes  "objective  data,"  such  as 
testing  requirements,  by  a  manufacturer 


to  demonstrate  low  fiber  release 
potential  from  a  product  that  will  not 
exceed  the  action  level,  makes  it  more 
difficult  to  enforce  this  provision. 

In  any  case.  EPA  would  retain 
§  763.121(f)(2)(iU)  which  exempts 
employere  from  initial  monitoring 
requirements  of  paragraph  (f)(2)(l) 
based  upon  earlier  monitoring  results. 
This  exemption  is  available  if  the 
employer  has  data  from  monitoring 
previous  asbestos  jobs  that  closely 
resemble  the  current  operation.  EPA 
believes  that  this  exemption,  provides 
more  direct  gmdance  to  the  regulated 
community,  and  provides  more  reliable 
data  for  the  piuposes  of  compliance 
with  the  provisions  of  the  exemption. 

Under  the  WPR.  §  763.121(k)(2)(vi)(A) 
and  (k)(2)(vi)(B).  employers  are  exempt 
bom  the  label  requirements  specified  in 
paragraph  (k)(2)(i),  provided  that 
manufacturera  can  demonstrate  that, 
during  any  reasonably  foreseeable  use, 
handling,  storage,  disposal,  processing, 
or  transport,  no  airborne  concentrations 
of  asbestos  fibers  in  excess  of  the  action 
level  will  be  released,  or  that  asbestos  is 
present  in  a  product  or  material  in 
concentrations  less  than  0.1  percent  by 
weight. 

EPA  is  considering  v\diether  to  delet^ 
the  exemption  provisions  at 
§§  763.121(k)(2)(vl)(A)  and  (k)(2)(vi)(B) 
and  seeks  public  comments  on  thds 
proposal.  EPA  believes  that  exemption 
from  requirements  for  labeling  by 
manufacturera  may  lead  State  and  local 
government  employers  subject  to  the 
rule  to  mistakenly  assume  that  the 
material  is  incapable  of  releasing 
asbestos  fibera  and  that  initiation  of 
workplace  monitoring  for  asbestos 
exposure  is  unnecessary.  If  the  product 
is  not  properly  labeled,  there  is  an 
increased  risk  that  the  asbestos- 
containing  material  may  not  be  handled 
in  accordance  with  prescribed  woii: 
practices  for  operation  and  maintenance 
and  other  related  asbestos  woric 
activities. 

If  EPA  deletes  the  exemptions  at 
§763.121(f)(2)(u)and 
§  763.121(k)(2)(vi)(A)  and  (k)(2)(vi)(B). 
the  requirement  imder  §  763.121(n)(l)(i) 
throu^  (n)(l)(iii),  recordkeeping  of 
objective  data  for  exempted  operations, 
would  also  be  deleted.  However, 
employers  would,  under 
§  763.121(n)(2)(i)  through  (n)(2)(iii), 
continue  to  be  required  to  retain 
accurate  records  of  the  data  bom  earlier 
monitored  jobs  that  the  employer  relied 
on  for  exemption. 

C.  Extended  Scope  of  Coverage 

The  EPA  WPR  presently  applies 
solely  to  asbestos  abatement  projects. 
The  proposed  amendment  to  the  WPR 


would,  imder  §  763.120(a).  extend  the 
scope  of  coverage  to  all  asbestos 
"construction  work,"  as  defined  under 
the  OSHA  Asbestos  Standard  for 
Construction,  29  CFR  1910.12(b). 
"Construction  work"  includes  work  for 
construction,  alteration  and/or  repair, 
including  painting  and  decorating,  as 
specified  in  29  CFR  1926.58(a). 
"Construction  woric."  as  defined  in  29 
CFR  1910.12(b)  includes,  but  is  not 
limited  to,  (1)  Demolition  or  salvage  of 
structures  where  asbestos  is  present;  (2) 
removal  or  encapsulation  of  materials 
containing  asbestos;  (3)  construction, 
alteration,  repair,  maintenance,  or 
renovation  of  structures,  substrates,  or 
portions  thereof,  that  contain  asbestos; 
(4)  installation  of  products  containing 
asbestos;  (5)  asbestos  spill/emergency 
cleanup;  and  (6)  transportation, 
disposal,  storage,  or  containment  of 
asbestos  on  the  site  or  location  at  which 
construction  activities  are  performed. 
Section  763.120  wotild  oe  amended 
by  revising  paragraph  (a),  and  by  adding 
paragraphs  (b),  (c),  and  (d).  Section 
763.120(a)  would  establish  requirements 
that  State  and  local  government 
employers  subject  to  the  EPA  WPR  must 
follow  to  protect  employees  during 
construction  work  where  asbestos  is 
present  and  during  automotive  brake 
and  clutch  repair  and  service 
operations.  Section  763.120(b)  would 
establish  work  practices  and  controls 
that  employers  may  follow  in  special 
circumstances  as  an  alternative  to 
complying  with  all  the  requirements  of 
§  763.121.  Appendices  F  and  G  contain 
alternative  practices  and  controls  for 
certain  types  of  construction  work. 
Appendix  K  contains  alternatives  for 
brake  and  clutch  work.  These 
alternatives  are  designed  to  achieve 
employee  exposure  to  asbestos  below 
the  action  level  of  0.1  f/cc.  If  an 
employer  utilizes  the  work  practices 
and  controls  as  specified  in  the 
appropriate  appendix,  and  achieves  an 
exposure  below  the  action  level,  then 
the  employer  would  be  able  to  avoid  the 
regulatory  burdens  under  §  763.121  that 
are  triggered  by  exposures  to  asbestos 
that  exceed  the  rule's  action  level  or 
PEL  Section  763.120(c)  specifies 
applicability  under  the  EPA  WPR. 
Section  763.120(d)  extends  protections 
established  in  this  part  to  all  State  and 
local  government  employees,  including 
employees  who  are  prisoners  or 
students,  of  all  State  and  local 
governments  subject  to  the  EPA  WPR. 

In  light  of  the  propc^ed  extended 
scope  of  coverage  under  the  WPR, 
§  763.121(b)  Definitions  would  be 
amended  by  adding  definitions  for 
"automotive  brake  repair  operations,"  as 
defined  in  the  OSHA  Asbestos  Standard 


for  General  Industry  (29  CFR 
1910.1001),  and  "construction  work,"  as 
defined  in  the  OSHA  Asbestos  Standard 
for  Construction  (29  CFR  1910.12(b)  and 
specified  in  29  CFR  1926.58(a)).  The 
definition  for  "asbestos  abatement 
project"  would  be  deleted,  since 
asbestos  abatement  activities  are 
incorporated  within  the  definition  of 
"construction  worit."  The  definition  of 
"friable  asbestos  material"  would  also 
be  deleted  bom  the  EPA  WPR  because 
the  scope  of  coverage  would  be 
expanded  to  cover  all  asbestos 
construction  activities  involving  all 
asbestos-containing  materials  and 
would  not  be  limited  to  abatement  work 
involving  "removal,  enclosure,  or 
encapsulation  of  friable  asbestos 
material."  Removal  of  friable  asbestos- 
containing  material  also  would  be 
deleted  from  the  definition  of 
"emergency  project." 

D.  Incorporation  of  Appendix  F  to  29 
CFR  1910.1001  the  OSHA  Asbestos 
Standard  for  General  Industry — as 
Appendix  K  to  Subpart  G 

The  1986  OSHA  Asbestos  Standard 
for  General  Industry  regulates  brake  and 
clutch  repair  operations  imder  29  CFR 
1910.1001  and  Appendix  F  to  the 
standard.  EPA  v.'ould  extend  the  same 
protections  by  incorporating  them  into 
the  regulatory  requirements  of  §  763.121 
and  Appendix  K. 

Workplace  practices  specified  in 
proposed  Appendix  K  to  the  EPA  WPR 
are  intended  as  employer  guidance  for 
reducing  employee  exposures  to 
asbestos  during  automotive  brake  and 
clutch  repair  operations  to  levels  below 
the  action  level  of  0.1  fiber  per  cubic 
centimeter  (0.1  f/cc)  of  air.  Employers 
who  follow  the  recommended  work 
practices  in  Appendix  K  and  who 
achieve  employee  workplace  exposures 
below  the  action  level,  would  be  able  to 
avoid  the  burden  that  might  be  imposed 
by  complying  with  such  requirements  as 
medical  surveillance,  recordkeeping, 
training,  respiratory  protection,  and 
regulated  areas,  that  are  triggered  when 
employee  exposures  exceed  the  action 
level  ot  PEL. 

E.  Incorporation  of  Appendices  F,  H.  I, 
and  f  to  29  CFR  1926.58  of  the  OSHA 
Asbestos  Standard  for  the  Construction 
Industry  in  Subpart  G 

The  following  appendices  to  the 
OSHA  Asbestos  Standard  for 
Construction  would  be  incorporated  in 
subpart  G  as  Appendices  F.  H,  I  and  J: 
Appendix  F  (Work  Practices  and 
Engineering  Controls  for  Major  Asbestos 
Removal.  Renovation,  and  Demolition 
Operators  •  Non-Mandatcny),  Appendix 
H  (Substance  Technical  Information  for 
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Asbestos,  Non-Mandatory).  Appendix  I 
(Medical  Surveillance  Guidelines  for 
Asbestos,  Non-Mandatoiy),  and 
Appendix  J  (Smoking  Cassadon  Program 
Inlormatioo  (or  Asbestoa  -  Non- 
Mandatory). 

Minor  revisions  would  be  made  to 
ciurent  Appendices  A.  B.  C,  D,  and  E  to 
the  EPA  WPR  and  to  new  Appendices 
H  and  1  to  the  EPA  WPR.  New  Appendix 
F  to  the  EPA  WPR.  which  U  comparable 
to  Appendix  F  to  the  OSHA  Asbestos 
Standard  far  Constnictioa,  would 
include  several  raviaions.  The 
paragraphs  which  describe  work 
practices  would  be  re-ordered.  Figures 
depicting  equipment  and  diagrams 
would  also  be  deleted,  and  Demolition 
and  Clearance  checklists  would  be 
relabeled  as  Tables  A  and  B.  In  addition, 
procedures  outlined  in  the  section, 
Cleaning  the  Work  Area,  under 
Appendix  P,  would  be  revised  to 
conform  to  the  procedures  for  cleaning 
the  work  area  contained  in  Appendix  A 
to  part  763,  subpart  E.  of  the  Asbestos 
in  Schools  Rule. 

F.  Incorporation  of  Appendix  B  to 
Subpart  E  om  Appendix  G  to  Subpart  G 
of  the  EPA  WPR 

This  proposed  amendment  would 
delete  Appendix  B  from  the  Asbestos  in 
Schools  Rule  and  Incorporate  it.  with 
minor  changes,  in  the  EPA  WPR  as 
Appendix  G  to  Subpart  G.  because 
public  school  employees  would  now  be 
covered  directly  under  the  EPA  WPR  for 
all  "construction  work,"  as  defined  in 
the  OSHA  Asbestos  Standard  for 
Construction.  This  Appendix  is 
comparable  to  Appendix  G  to  29  CFR 
1926.58  •  the  OSHA  Asbestos  Standard 
for  Construction. 

Since  the  EPA  WPR  would  extend 
coverage  to  all  pubUc  sector  employees 
(not  jtut  public  school  employees) 
engaged  in  small-scale,  short-duration 
operations  Involving  asbestos. 
Appendix  G  provides,  in  one  place, 
provisions  that  ail  public  sector 
employers  subject  to  the  EPA  WPR, 
including  local  education  agency 
employers,  shall  comply  with  if  they 
wish  to  be  exempt  from  the  negative- 
pressure  enckwure,  competent  person, 
clearance,  and  decontamination  area 
requirements,  speafled  in 
§  763.121(e)(6),  (j)(l)(i)(B),  and  li)(2Mi) 
for  small-scale,  short-duration 
operations.  Based  on  the  OSHA  record, 
the  use  of  the  work  practices  and 
engineenng  controls  described  in 
Apfwndlx  G  are  capable  of  reducing 
employee  esqweures  to  asbestos  to  levels 
below  the  rule's  actioo  level  of  0. 1  f/cc 
for  workers  engaged  in  small-scale, 
sliort-duratioo  activities. 


Finally,  EPA  proposes  several  minor 
revisions  to  the  Appendix:  (1)  Language 
rafarring  specificallv  to  the  Ariwstos  in 
Schools  Rule  would  be  deleted  because 
the  Appendix  would  apply  to  all 
construction  work  in  puUic  sector 
workplaces,  not  )ust  to  woik  in  schools; 
and  (2)  language  exempting  onployers 
from  compliance  with  §  763.121(fX2)(i) 
for  small-scale,  short-duration 
operatidns  «vould  be  revised  to  correct 
a  transcription  error  in  the  original 
Appendix  B  to  the  Asbestos  in  Schools 
Rule.  When  Appendix  B  was  printed, 
the  letter 'T'  was  inadvertently 
substituted  for  *'|".  thus  modifying  the 
appUcability  of  tiie  exemption.  The 
proposal  would  remove  the  incorrect 
reference  to  paragraph  (f),  and  exempt 
employers  that  complied  with  the 
provisions  of  the  proposed  Appendix  G 
from  certain  hygiene  tadlity  and 
practices  requirements  in 
§  763.121(j)(l)(i)(B)  and  (j)(2)(i). 

Vn.  Proposed  Amendaent  to  the 
Asbestos  in  Schools  Rule 

EPA  is  proposing  to  amend  the 
Asbestos  in  Schools  Rule  by  deleting 
S  763.91(b)  which  extends  coverage  of 
the  EPA  WPR  to  employees  of  local 
education  agencies  who  perfcmn 
operations,  maintenance  and  repair 
(O&M)  activities.  The  Asbestos  in 
Schools  Rule  would  also  be  amended  by 
deleting  Appendix  B  and  incmporating 
it  as  Appendix  G  to  the  EPA  WPR. 

Since  the  proposesd  EPA  WPR  would 
provide  coverage  far  aU  construction 
work  directly  to  employees  of  local 
education  agencies,  extension  of 
coverage  through  f  763.91(b)  would  no 
longer  be  necessary.  Section  763.91  (b) 
would  refer  readers  to  the  WPR. 

vm.  ExchiaioQs  for  States 

Section  763.122  -  Exclusions  for 
States  -  would  also  be  amended  to 
delegate  authority  from  the  EPA 
Administrator  to  the  EPA  Regional 
Administrators  the  authority  to  grant  or 
deny  State  exclusions  from  the  EPA 
WPR.  In  addition,  the  criteria  for 
granting  State  exclusions  would  be 
expanded  to  require  State  Compliance 
and  Enforcement  Plans,  and  to  clarify 
that  EPA  can  rescind  exclusions  to. 
States  when  State  plans  lack 
enforcement  provisions. 

States  that  ciurantiy  have  □'A- 
approved  State  Worker  Protection  Plans 
would  have  6  months,  or  such  other 
reasonable  time  as  suggested  by  the 
particular  State  and  approved  by  the 
applicable  Regional  Administrators,  to 
make  their  regulations  cooiparable  to  or 
more  stringent  than  this  revised  part, 
and  to  sufaonit  their  regulations  to  the 
appropriate  EPA  Regional  Administrator 


for  review.  If  Slates  do  not  revise  their 
regulations  and  submit  them  to  EPA 
within  such  reasonable  time  after 
promulgation  of  the  rule,  State  and  local 
government  employees  in  such  States 
shall  automaticaUy  be  covered  by  the 
revised  EPA  WPR. 

DL  Fetuie  Revisioiis  to  this  Proposed 
Rule  and  Excluskms  for  States 

EPA  may  make  future  amendments  to 
the  EPA  WPR  in  order  to  apply  coverage 
provided  in  future  revisions  to  the 
OSHA  Standards,  or  as  other  issues  are 
identified  by  EPA. 

X.  Reporting 

The  present  EPA  WPR  requires  that 
employers  must  notify  EPA  at  least  10 
days  before  they  commence  any 
asbestos  abatement  pro|ect  which 
involves  greater  than  3  linear  feet,  or  3 
square  fleet  of  friable  asbestos  material. 
As  proposed,  employera  would  be 
required  to  notify  EPA  before  they  begjn 
any  "asbestos  construction  work"  of  3 
linear  fleet  or  greater,  or  3  square  feet  or 
greater.  The  scope  of  required  reporting 
would  reflect  the  expanded  scope  of 
coverage  under  the  WPR  and  would 
require  reporting  of  all  "construction 
work"  where  asbestos  is  present,  except 
exempted  small-scale  operations  or 
emergency  projects,  rather  than  the 
present  reporting  requirements  limited 
to  asbestos  abatement  projects. 

XI.  Regulatory  Assessment 

TSCA  requires  EPA  to  consider  and 
publish  astatement  with  respect  to  the 
effects  on  human  health  and  the 
environment  and  the  magnitude  of 
exposure  (section  6(c)(1)(B)).  bi 
developing  the  1986  WPR  and  revised 
1987  EPA  WPR,  EPA  considered  tiie 
requirements  imposed  by  section  6(c)(1) 
of  TSCA  in  order  to  determine  whether 
asbestos  exposure  presents  an 
unreasonable  risk.  Specifically,  it 
considered  the  effects  of  asbestos  on 
health  and  the  environment,  h  also 
considered  the  benefits  of  iIm  substance 
and  the  availability  of  substitutes  and 
the  reasonably  ascertainable  economic 
consequences  of  the  EPA  WPR.  EPA 
incorporates  the  regulatory  assessments 
made  for  the  previous  EPA  WPR  (51  FR 
15724  and  52  FR  5618)  and  assesses  in 
this  document  only  the  incremental 
changes  introduced  by  this  rule. 

A.  Health  Effects  and  Magnitude  of 
Exposure  to  Asbestos 

1.  Health  effects.  EPA  classifies 
asbestos  as  a  Group  A  carcinogen,  i.e., 
a  human  carcinogen  (sufficient  evidence 
in  human  epidemiological  studies 
supported  by  evidence  of  carcinogenic 
effects  in  several  animal  species). 
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(USEPA/ORD  Airborne  Asbestos  Health 
,   Assessment  Update,  EPA/600/884/003F, 
June  1986.  See  also,  USEPA/ORD:  The 
Risk  Assessment  Guidelines  of  1986, 
EPA/600/8-87/045,  August  1987),  the 
Annual  Report  on  Carcinogens,  National 
Toxicology  Program,  U.S.  Departinent  of 
Health  and  Human  Services.) 

In  the  preamble  to  the  1986  WPR  (51 
FR  15722,  AprU  25, 1986).  EPA 
reviewed  the  serious  adverse  human 
health  effects  associated  with  the  use  of 
asbestos,  and  incorporated  that  analysis 
in  the  1987  WPR.  Thisproposed  rule 
incorporates  that  analysis  and 
supporting  dociunentation  as  well.  The 
studies  reviewed  and  incorporated  in 
tiie  1986  WPR  Docket  (Docket  No. 
OPPTS-62044A)  include  the  "Report  to 
the  U.S.  Consumer  Product  Safety 
Commission"  (CPSC)  by  the  Chronic 
Hazard  Advisory  Panel  on  Asbestos. 
"Health  Effects  and  Magnitude  of 
Exposure"  in  EPA's  "Support  Document 
for  Final  Rule  of  Friable  Asbestos- 
Containing  Materials  in  School 
Buildings."  and  the  "Report  of  the 
National  Research  Coimcil  Committee 
on  Nonoccupational  Health  Risks  of 
Asbestiform  Fibere." 

EPA  finds  that  exposure  to  asbestos 
poses  risk  of  adverse  health  effects.  The 
effects  of  asbestos  exposure  have  been 
examined  in  numerous  human 
epidemiology  studies  and  animal 
studies.  Diseases  associated  with 
exposure  to  asbestos  that  have  been 
identified  include  lung  cancer, 
mesothelioma,  gastrointestinal  cancer, 
and  cancera  of  other  organs,  as  well  as 
asbestosis,  a  disabling  fibrotic  lung 
disease.  A  detailed  discussion  of 
specific  diseases  associated  with 
asbestos  exposure,  the  estimated 
exposure  to  workere,  and  cancer  risk 
extrapolation,  is  found  in  the  preamble 
to  the  1986  EPA  WPR. 

2.  Magnitude  of  exposure.  The  current 
(1987)  EPA  WPR  covers  State  and  local 
government  employees  in  the  27  States 
that  do  not  have  OSHA-approved  State 
plans  who  are  engaged  in  asbestos 
abatement  projects  only.  The  proposed 
WPR  would  expand  the  scope  of 
coverage  to  include  all  construction  and 
brake  repair  work  where  asbestos  is 
encountered  in  public  sector  workplaces 
by  State  and  local  government 
employees  in  those  States  covered  by 
tiie  EPA  WPR. 

fa  tiie  1986  WPR.  EPA  estimated  tiiat 
asbestos  abatement  workers  would  be 
exposed  to  asbestos  during  abatement 
work,  that  otiier  State  and  local  public 
employees,  including  public  school 
employees,  public  hospital  staff,  and 
State  and  local  government  office 
workere,  would  be  exposed  during 
abatement,  and  that  other  occupants  and 


visitors  would  be  exposed  after 
abatement.  These  estimates  are 
contained  in  the  EPA  support  document 
for  Uie  1986  Rule  -  "Asbestos  Abatement 
Rules:  A  Preliminary  Cost-Effectiveness 
/Vnalysis.  Revised  Draft  Report  May, 
1986"  (Docket  No.  OPPTS-62044A). 
EPA  found  that  the  risk  to  State  and 
local  government  abatement  woikers 
would  be  reduced  by  the  protection 
provided  by  the  WPR  (51  FR  15722, 
April  25, 1986). 

In  the  1987  EPA  WPR,  EPA  found  tiiat 
the  revised  rule  would  further  reduce 
risk  to  public  sector  asbestos  abatement 
workers  because  of  the  reduction  in  the 
PEL  from  2.0  f/cc  to  0.2  f/cc,  and 
because  of  the  requirement  for 
additional  work  practices  and  protective 
equipment.  (52  FR  5619,  February  25. 
1987). 

The  incremental  impact  of  this 
proposed  rule  is  presented  in  the 
Regulatory  Impact  Analysis  (RIA) 
proposed  for  this  rule  (Asbestos  Worker 
Protection  Rule  Regulatory  Impact 
Analysis.  Revised  Draft  Report  July  23, 
1993.  Contiact  #68-02-0064).  In  the 
RIA,  the  number  of  State  and  local 
government  employees  engaged  in 
construction  work  and  brake  and  clutch 
repair  in  the  27  States  that  would  be 
covered  by  the  extended  scope  of 
coverage  of  this  proposed  rule  is  based 
on  estimated  "full-time  equivalents" 
(FTEs)  rather  than  actual  numbers  of 
employees.  For  example,  two  workers 
exposed  to  asbestos  in  their  woik 
activities  one-half  year  each  would  total 
one  FTE.  The  RL\  assumes  that  public 
sector  workers  are  not  engaged  in 
asbestos-related  construction  work  and 
brake  repair  on  a  full-time  basis  and, 
thus,  are  not  exposed  to  asbestos  full- 
time  in  the  workplace. 

EPA  examined  three  kinds  of  worker 
exposures:  (1)  Those  associated  with 
building  maintenance  work,  (2)  those 
associated  witli  building  renovation 
work,  and  (3)  those  associated  with 
brake  and  clutch  repair  work.  To 
simplify  the  construction  sector 
analysis,  EPA  grouped  several 
maintenance  tasks  together.  Tasks 
involving  work  on  hghting,  heating 
ventilation,  and  air-conditioning 
systems  were  combined  in  this  way,  as 
were  boiler/furnace  repair  and 
plumbing  repair.  Exposure  estimates  for 
these  tasks  were  also  grouped  together. 

To  estimate  the  magnitude  of 
exposure  to  employees  affected  by  this 
proposed  rule,  EPA  first  estimated  Uie 
number  of  buildings  and  motor  vehicles 
owned  by  State  and  local  governments 
in  those  27  SUtes  without  OSHA- 
approved  State  plans.  EPA  then 
estimated  the  fi^uency  with  which 
various  kinds  of  projects  involving 
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asbestos  exposure  would  be  conducted, 
and  the  person-hours  required  per 
project.  Finally,  for  construction  work, 
EPA  used  these  estimates  of  the  number 
of  projects  and  person-hours  needed  per 
project  to  estimate  the  number  of  FTEs 
associated  with  each  type  of  project  in 
buildings  ourned  by  State  and  local 
governments  on  an  annual  basis  in  the 
States  covered  by  the  EPA  WPR.  For 
brake  and  clutch  repair,  EPA  derived 
the  estimated  number  f^  public  sector 
brake  and  clutch  repair  workers  affected 
by  using  the  following  assumption.  The 
ratio  which  exists  between  the  number 
of  workers  exposed  in  automobile  repair 
nationwide  (b)  and  the  number  of 
private  brake  and  clutch  repairs 
performed  (c)  was  assumed  to  be  the 
same  as  the  ratio  between  the  number  of 
pubUc  sector  brake  and  clutch  repair 
workers  (x)  and  the  number  of  brake  and 
clutch  repairs  performed  on  government 
vehicles  (a):  (x/a  =  b/c). 

The  estimated  number  of  FTE's  in  the 
27  States  that  would  be  covered  by  the 
proposed  EPA  WPR  are:  1,227  to  1.910 
FTEs  for  maintenance  activities,  2,022 
FTCs  for  renovation  work,  and  9.692 
FTEs  for  brake  and  clutch  repair. 

Because  public  sector  workers  in  the 
27  states  without  OSHA-approved  state 
plans  are  not  covered  under  existing 
regulations,  monitoring  data  are  not 
available  on  the  exposure  levels  for  this 
specific  woricer  population  under 
unregulated  conditions.  For  this 
analysis,  therefore.  EPA  assumes  tiiat 
the  individual  baseline  asbestos 
exposure  levels  for  state  and  local 
government  employees  are  those 
estimated  by  OSHA  in  1986  for  private- 
sector  workers  conducting  the  same 
kinds  of  work  under  OSHA's  1986  2.0 
f/cc  PEL.  OSHA's  estimates  are  based  on 
a  variety  of  sources  but  rely  principally 
on  personal  exposure  monitoring  data 
from  OSHA's  Integrated  Management 
Information  System  (IMIS)  and  on 
sampling  conducted  for  OSHA  under 
contract. 

Because  public  sector  worker 
exposure  to  asbestos  in  the  states 
covered  by  the  EPA  WPR  is  not 
controlled  under  existing  regulations  for 
construction  work,  other  than  abatement 
work,  or  for  brake  and  clutch  repair, 
actual  exposures  may  exceed  the  level 
estimated  in  the  RIA  for  this  proposed 
rule.  EPA  assimaes  that  present, 
unregulated,  exposure  levels  exceed  the 
PEL  prop»osed  in  this  document,  fa  that 
case,  state  and  local  employers  would 
be  required  to  comply  with  the  work 
practices  proposed  m  the  amendments 
to  the  EPA  WPR  once  tiie  rule  is  issued 
fa  order  to  reduce  employee  exposures 
to  below  tiie  PEL  and  action  level.  The 
rule's  benefits  would  result  from  the  use 
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of  the  work  practices  required  by  this 
proposed  rule,  which  would  reduce 
exposure  levels  below  the  proposed  PEL 
to  the  levels  indicated  in  the  next 
paragraph.  Although  EPA  believes 
exposures  are  higher,  the  benefits  are 
naaasured  only  for  the  incremental 
decrease  in  exposure  from  the  exposure 
levels  estimated  by  OSHA  in  iU  1986 
asbestos  standard,  and  not  for  the  full 
reducticm  from  present,  unregulated, 
exposure  levels.  Accordingly,  the  true 
magnitude  of  exposure  is  not  reflected 
in  ue  benefits,  which  are,  therefore, 
understated. 

The  baseline  exposure  levels 
estimated  by  OSHA  in  1986  and  \ised  in 
this  proposed  rule  to  calculate  benefits 
are  as  follows.  Baseline  exposure  levels 
for  maintenance  work  are  estimated  to 
range  from  0.02  f/cc  for  flooring  repair 
to  0.75  f/cc  for  drywali  repair.  Exposure 
levels  for  maintenance  work  under  this 
proposed  rule  would  range  frtim  0.001 
f/cc  to  0.02  f/cc.  Baseline  exposure 
levels  for  renovation  work  range  from 
0.12  f/cc  for  buih-up  roofing  to  0.34  V 
cc  for  drywali  demolition.  Exposure 
levels  for  renovation  work  under  this 
proposed  rule  would  range  from  0.0012 
f/cc  to  0.034  t/cc  The  baseline  exposure 
level  for  brake  and  clutch  repair  work  is 
006  f/cc,  and  exposures  would  be 
reduced  to  0.015  I/cc  by  following  the 
work  practices  in  this  proposed  rule. 

B.  Benefits  of  Asbestos  Products  and 
AvailabiUty  of  Substitutes 

EPA  has  oonside|»d  both  the  benefits 
of  asbestoe  for  the  uses  regulated  by  the 
proposed  rule  and  the  availability  of 
substitutes  for  those  uses.  EPA  has 
concluded  that  the  benefits  of  asbestos 
for  such  uses  are  minimal,  and  that 
there  are  substitutes  available  for  those 


UMI 


When  EPA  first  promulgated  the  WPR 
in  1986.  and  later  amend«d  it  in  1987. 
it  concluded  that  the  benefits  of 
asbestoe  containing  products  affected  by 
the  rule  were  minimal  (51  FR  15722. 
April  25,  1986  and  52  FR  5618, 
February  25, 1987).  EPA  noted  that  the 
1986  and  1987  rules  applied  only  to 
asbestos  abatement  projects  where 
persons  had  already  decided  to  remove, 
enclose,  or  encapsulate  friable  asbestos- 
containing  material  (ACM).  In  such 
sitiiations,  EPA  presumed  that  the 
persons  had  already  determined  that 
there  were  Utt^  or  no  benefits  in  using 
the  ACM  in  its  present  condition. 

EPA  continues  to  believe  that  the 
proposed  regulation  would  have  little  or 
no  impact  on  any  benefits  associated 
with  the  uses  of  asbestos  that  are 
affected  by  the  proposed  revisions  to  the 
WPR  This  is  particularly  true  where  the 
provisions  concern  work  associated 


with  the  removal,  enclosure,  or 
encapsultation  of  ACM.  Persons 
directing  those  activities  presumably 
have  decided  that  there  are  no  benefits 
to  continued  use  of  the  asbestos.  The 
same  reasoning  applies  to  most  other 
construction  activities  that  would  be 
governed  by  the  resided  WPR  such  as 
demolition  and  asbestos  spill  or 
emergency  cleanup,  as  well  as  the 
transportation,  disposal,  storage,  or 
containment  that  is  associated  with 
those  activities  or  with  asbestos 
abatement  projects.  It  also  applies  to  the 
removal  of  asbestos  used  in  brakes  and 
dutches.  In  all  of  those  activities,  the 
persons  are  getting  rid  of  the  ACM,  and 
therefore  have  apparently  decided  that 
there  are  few,  if  any,  benefits  to  the 
continued  use  of  asbestos. 

Even  where  the  proposed  rule  would 
regulate  the  installation  of  asbestos- 
containing  products  during 
constructicHi,  EPA  believes  that  there  are 
few  impacts  on  the  benefits  bora  such 
uses  of  asbestos.  This  proposed  rule 
would  not  prevent  anyone  from  using 
the  products.  The  proposed  rule  would 
require  some  expenditures  to  comply 
with  the  additional  safety  practices,  but 
as  discussed  in  unit  XII  of  this 
preamble,  such  costs  are  very  small 
when  considered  in  the  context  of 
existing  State  and  local  government 
expenditures  for  biiilding  maintenance. 

EPA  also  believes  that  there  are 
substitutes  available  for  the  asbestos 
uses  that  would  be  regulated  by  the 
revised  WPR.  In  its  1986  rulemaking, 
OSHA  concluded  that  the  extensive  tort 
litigation  in  the  area  of  occupational 
exposure  to  ariwstos  and  the  awareness 
of  the  health  effects  associated  with 
asbestos  exposiue  had  provided  a  strong 
incentive  for  producers  and  users  of 
asbestos  products  te  utilize  substitutes. 
OSilA  estimated  that  approximately  50 
to  75  percent  of  producers  of  phenolic 
molding  compounds  have  substituted 
other  materials  such  as  clay  or  fiberglass 
for  asbestos.  OSHA  concluded  that 
similar  success  had  been  achieved  in 
the  production  of  floor  tile,  where  non- 
asbestos  fibera  and  petrochemicals  were 
being  used,  and  in  friction  materials. 
OSHA  noted  that  roofing  felts,  pipeline 
felts,  and  asphalt  coatings  have  all  been 
produced  using  fiberglass  in  place  of 
asbestos  fibers. 

OSHA  further  noted  that,  in  the  past, 
the  price  of  substitute  materials  had 
been  much  higher  than  the  price  of 
asbestos,  but  Uiat  the  "full  price"  of 
using  asbestos,  which  includes  the 
potential  cost  of  control  methods,  tort 
litigation,  etc.  had  increased 
significantly.  OSHA  concluded, 
therefore,  that  the  difference  between 
the  cost  of  using  asbestos  and  the  cost 


of  using  other  substitute  materials  had 
diminished  greatly  and  in  many 
instances  had  disappeared  entirely  (see 
preamble  to  the  1986  OSHA  Asbestos 
Standards  -  Availability  of  Substitutes  - 
51  FR  22651,  June  20,  1986). 

Inasmuch  as  the  proposed  EPA  WPR 
neither  proscribes  nor  prescribes  the  use 
of  asbestos  or  substitutes  for  asbestos, 
the  rule  would  have  little,  if  any,  impact 
on  the  availability  of  asbestos  or  require 
the  use  substitutes.  However,  persons 
who  use  ACM  would  be  subject  to  the 
work  practice  requirements  specified  in 
this  proposed  rule  in  order  to  ensure 
that  worker  exposures  do  not  exceed  the 
PEL  and  action  level. 

C.  Economic  Effects  of  the  Proposed 
Rule 

Section  6(c)(1)(D)  of  TSCA  requires 
EPA  to  determine  the  "reasonably 
ascertainable  economic  consequences  of 
the  proposed  rule  after  consideration  of 
the  effect  on  the  national  economy, 
small  business,  technological 
innovation,  the  environment,  and  public 
health."  Based  on  the  Regulatory  Impact 
Analysis  (RIA)  developed  in  support  of 
this  proposed  rulemaking  action.  EPA 
projects  that  the  economic  effects  on 
State  and  local  governments  would  be 
minimal  and  that  the  benefits  to 
employees  of  State  and  local 
governments  would  be  significant  in 
terms  of  risk  reduction. 

EPA  estimates  that  the  total 
aimualized  cost  to  State  and  local 
goverrjments  of  compliance  with  the 
proposed  rule  would  range  from  $15.4 
to  Si  7.3  million.  The  annualized  cost 
would  be  $3.1  miUion  to  $4.8  million 
for  the  maintenance  sector.  $1 1 .8 
million  for  the  renovation  sector,  and 
$0.6  to  0.8  milhon  for  the  brake  and 
clutch  repair  sector.  Costs  are  presented 
as  a  range  because  of  uncertainties  in 
the  nimiber  and  fi^uency  with  which 
repairs  will  have  to  be  made  in  the 
maintenance  and  brake  and  clutch 
repair  sectors.  EPA  believes  that  these 
are  high  estimates  of  the  actual  annual 
compUance  costs  that  will  be  incurred 
in  future  years,  because,  as  States  and 
localities  make  repairs  that  involve 
asbestos,  many  will  decide  to  replace 
the  ACM  with  a  substitute. 

When  these  costs  are  considered  in 
the  context  of  state  and  local 
government  budgets  dedicated  to 
building  maintenance,  the  costs  of  the 
proposed  rule  are  very  small.  The 
incremental  compliance  costs  for  the 
proposed  rule  in  both  the  maintenance 
and  renovation  sectors  would  cause  0.21 
to  0.24  {>ercent  increase  in  the  costs  of 
State  and  local  government  spending  for 
building  upkeep.  States  covered  by  the 
EPA  WPR  are  already  required  to 


comply  with  %voiker  protection 
requirements  for  public  sector  wori»rs 
engaged  in  asbestos  abatement  projects. 
Such  a  minimal  change  in  the  cost  of 
building  maintenance  is  unlikely  to 
have  any  significant  impact  on  State  and 
local  govenunent  budgets. 

Corts  were  also  meamred  in  terms  of 
cost  per  cancer  case  avoi<kKL  Tbacoet 
per  case  avoided  was  calculated  by 
dividing  the  social  cost  of  the  rule  by 
the  number  of  cases  potentially 
prevented  by  the  rule  over  the  next  30 
years.  Compliance  with  the  propoeed 
rule  was  estimated  to  prevent  between 
61  and  67  asbestos-related  cancer  deaths 
over  30  years  at  a  social  cost  of 
$15,442,787  to  $17,331,401  millon  per 
year.  Taking  the  mid-point  of  the 
benefits  and  cost  ranges,  for  the  rule  as 
a  whole,  the  average  annualized  cost  per 
case  avoided  «vould  be  $5.1  million.  In 
the  maintmance  sector,  the  cost  per 
case  avoided  is  estimated  to  be  $5.6 
million;  in  the  renovation  sector,  the 
cost  per  case  avoided  is  estimated  at 
$7.1  million;  and  in  the  brake  and 
clutch  repair  sector,  the  cost  per  case 
avoided  is  estimated  to  be  between  $0.7 
and  $0.9  miUioQ. 

EPA  beUeves  the  cost  per  case 
avoided  is  overstated  in  the 
maintenance  and  renovation  sectors, 
because  not  all  benefits  are  counted. 
The  estimates  do  not  account  for  the 
cancer  cases  that  the  proposed  rule  is 
likely  to  prevent  among  other  building 
occupants  and  bystandere  who  are 
located  in  the  vicinity  of  the  asbestos 
maintenance  and  renovation  projects 
covered  by  the  proposed  rule. 

D.  Evaluation  of  Other  Statutes 

Under  section  B(c)  of  TSCA.  EPA  may 
not  promulgate  a  rule  under  section  6(a) 
of  TSCA  if  EPA  determines  that  a  risk 
of  Injury  to  health  or  the  environment 
could  be  eliminated  or  reduced  to  a 
sufficient  extent  by  actions  taken  under 
another  statute  administered  by  EPA, 
unless  EPA  finds  it  is  in  the  public 
interest  to  protect  against  the  risk  by 
action  under  TSCA.  EPA  has  analyzed 
other  statutes  administered  by  EPA  and 
concludes  that  no  other  law 
administered  by  EPA  will  satisfectorily 
eliminate  or  reduce  the  risks  to  State 
and  local  government  workers. 

Under  section  9(a)  of  TSCA,  EPA  is 
required  to  review  other  Federal 
authorities  not  administered  by  EPA  to 
determine  whether  action  under  those 
authorities  may  prevent  or  reduce  a 
given  risk.  This  amendment  would 
extend  coverage  only  to  persons  not 
covered  by  other  Federal  laws.  The  only 
statute  not  administered  by  EPA  that 
could  reduce  risks  from  workplace 
exposure  to  asbertos  is  the  Occupational 


Safsty  and  Health  (OSH)  Act. 
administered  by  OSHA.  However,  the 
OSH  Act  does  not  apply  to  State  and 
local  government  employees.  The  OSH 
Act  does  provide  that  a  state  can 
implement  its  own  state  worker 
protection  plan,  subject  to  approval  by 
the  Secrrtary  of  Labor.  Twenty-three 
States  and  two  U.S.  territories  have 
implemented  State  plans.  Twenty-seven 
States  do  not  have  (DSHA-approved 
State  plans.  EPA  has  determined  that 
there  is  no  statute  administered  by 
another  Federal  agency  that  can  prevent 
or  reduce  the  risk  of  asbestos  exposure 
presented  to  public  sector  mnployees 
not  covered  by  the  OSHA  Asbestos 
Standards  or  by  State  plans  during 
asbestos-related  omstruction  and  brake 
and  clutch  repair  work.  EPA's  analysis 
of  this  issue  is  in  the  preamble  to  the 
1986  EPA  WPR  (51  FR  15722). 

Xn.  Finding  of  Unreasonable  Risk 

TSCA  section  6  requires  EPA  to  weigh 
the  benefits  against  the  costa  of  the 
proposed  rule.  To  fulfill  this 
requirement,  EPA  prepared  an  RIA  to 
assess  the  costs  and  benefits  of  the 
proposed  rule. 

In  the  RIA,  the  benefits  of  the 
'proposed  rule  were  estimated  in  terms 
of  the  number  of  deaths  from  iung 
cancer,  mesothelioma,  and 
gastrointestinal  cancns  attributable  to 
asbestos  exposure  that  would  be 
prevented  by  the  new,  lower  exposures 
to  asbestos  due  to  the  proposed  rule. 
EPA  used  the  models  developed  by 
Nicholson  for  OSHA  and  EPA  to 
estimate  the  relative  and  absolute  risks 
of  lung  cancer  and  mesothelioma  cases, 
respectively.  A  detailed  discussion  of 
the  data  inputa  for  the  health  model  is 
found  in  Appendix  C  of  the  RIA. 

EPA  estimates  that  69  to  75  adiestos- 
related  deaths  would  occur  among 
unprotected  public  sector  workers 
engaged  in  construction  work  and  brake 
and  clutch  repair  over  the  course  of  30 
years  in  the  absence  of  the  proposed 
EPA  WPR.  and  that  61  to  67  of  these 
deeths  would  be  avoided  under  the 
proposed  rule. 

EPA  believes  that  the  estimated 
benefite  are  undmstated.  The  true 
magnitude  of  risk  reduction  is  not 
reflected  in  the  estimated  benefits, 
because  the  benefite  of  risk  reduction 
are  measured  only  for  the  incremental 
decrease  in  exposure  from  the  exposure 
levels  estimated  by  OSHA  in  iU  1986 
asbestos  standard,  and  not  for  the  full 
reduction  from  present,  ujireguiated 
exposure  levels.  Exposures  to  persons 
other  than  workera  in  areas  where 
asbestos-related  work  activities  are 
being  conducted  are  also  not  quantified. 


EPA  weighed  the  costs  and  benefits  of 
extending  coverage  for  a^iestos-related 
construction  woik  and  brake  and  clutch 
repair  to  State  and  local  government 
wmkers.  EPA  beUeves  that  the  benefite 
of  61  to  67  cancer  cases  avoided  in  the 
unprotected  public  sector  worker 
population  outweigh  the  estimated 
annualized  cost  per  case  avoided  of  $5.1 
million. 

EPA  believes,  therefore,  that 
unregiUated  exposure  to  adiestos  in 
construction  and  brake  and  clutch 
repair  work  in  pubUc  sector  workplaces 
presents  an  unreasonable  risk  of  injury 
to  human  health. 

Xm.  Enforcement 

Section  15  of  TSCA  makes  it  unlawful 
to  fail  or  refuse  to  comply  with  any 
provision  of  a  rule  promulgated  under 
section  6  of  TSCA.  Therefore,  bdlure  to 
comply  with  the  rule  would  be  a 
violation  of  section  15  of  TSCA.  In 
addition,  section  15  of  TSCA  makes  it 
unhiwrfiil  for  any  person  to:  (1)  Fail  or 
refuse  to  establish  and  maintain  records 
as  required  by  the  rule;  (2)  fail  or  r^use 
to  permit  access  to  or  copying  of 
records,  as  required  by  TSCA;  or  (3)  fail 
or  refuse  to  permit  entry  or  inspection 
as  required  by  section  11  of  TSCA. 

Violators  may  be  subject  to  both  dvil 
and  criminal  liability.  Under  the  penalty 
provision  of  section  16  of  TSCA,  any 
person  who  violates  section  15  could  be 
subject  to  a  civil  penalty  of  up  to 
$25,000  for  each  violation.  Eadi  day  of 
operation  in  violation  of  the  rule  could 
constitute  a  separate  violation.  Knowing 
or  wiUfol  violations  of  the  rule  could 
lead  to  the  imposition  of  criminal 
poaalties  of  up  to  $25,000  for  each  day 
of  violation  and  imprisonment  for  up  to 
1  year.  In  addition,  other  remedies  are 
available  to  EPA  under  sections  7  and 
17  of  TSCA.  such  as  seeking  an 
injunction  to  restrain  violations  of  the 
rule. 


XIV.  ConfidentiaUty 

All  commente  «viU  be  placed  in  the 
public  record  unless  the  commentater 
claims  that  they  contain  confidential 
business  information  (CBI).  and  the 
commente  are  clearly  labeled  as 
containing  claimed  CBI  when  they  are 
submitted.  Because  of  the  need  to 
expedite  this  process.  CBI  claims  should 
be  accompanied  by  commente 
substantiating  the  claim  as  described  in 
40  CFR  2.204(e)(4).  While  a  part  of  tin 
record.  CBI  oommente  will  Im  treeted  in 
accordance  with  40  CFR  pari  2.  A 
sanitized  version  of  all  commente 
subject  to  CBI  claims  should  be 
submitted  to  EPA  for  the  public  file. 

It  is  the  responsibility  of  the 
commentater  to  comply  with  40  CFR 
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{>art  2  so  that  all  materials  claimed  as 
confidential  may  be  properly  protected. 
This  includes,  but  is  not  limited  to. 
clearly  indicating  on  the  face  of  the 
comment  (as  weU  as  on  any  associated 
correspondence)  that  information 
claimed  to  be  CBI  is  included,  or 
marking  "CONFIDENTIAL." '  TSCA 
CBI,"  or  a  similar  designation  on  the 
face  of  each  dociunent  or  attachment  in 
the  comment  which  contains  the 
claimed  CBI.  EPA  will  consider  the 
failure  to  clearly  identify  the  claimed 
confidential  status  on  the  face  of  the 
comment  as  a  waiver  of  any  such  claim 
and  will  make  such  information 
available  to  the  public  without  further 
notice  to  the  commentater  or  business. 

XV.  Kaquest  for  Cdnunents 

EPA  is  requesting  comment  on  the 
proposed  rule  only  to  the  extent  that  it 
WDu)d  amend  or  change  the  existing 
Tegu\ations.  EPA  is  no\  soUcittng 
comments  on  provisions  of  the  existing 
regulations  that  would  not  be  changed 
by  this  proposal.  Some  provisions  of  the 
existing  rule  and  appendices  are 
reproduced  here  for  clarity  and  to 
facilitate  understanding  of  how  the 
changes  and  amendments  Bt  within  the 
existing  regulatory  scheme.  The  existing 
apfwndices  are  reproduced  in  their 
entirety  because  these  appendices,  along 
with  the  new  appendices  incorporated 
in  the  rule,  are  moved  from  §  763.121(p) 
and  recodified  as  Appendices  to  40  CFR 
part  763,  Subpart  G. 

XVI.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  under  dociunent  control 
number  OPPTS-62125.  A  public  version 
of  the  record  and  an  index  of  doctmients 
in  the  record  are  available  to  the  public 
in  the  TSCA  Nonconfidential 
Information  Center  (NCIC).  also  known 
as.  the  TSCA  Public  Docket  Office  from 
noon  and  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays.  TSCA 
NQC  is  located  in  Km.  E-C102,  401  M 
St.,  SW.,  Washington,  DC 

The  record  includes  information 
Gootidered  by  EPA  in  developing  this 
pfopoiod  rule,  including  the  following 
categories  of  information:  (1)  Federal 
Register  notices  cited  in  this  document, 
(2)  support  documents,  and  (3)  other 
referenced  documents. 

The  record  also  incorporates  by 
reiarance  the  rulemaking  record  for  the 
1967  EPA  WPR  final  rule  (Docket 
Number  OPPTS-62050)  which  includes 
the  dockets  for  the  1986  OSHA  Asbestos 
Standard,  and  the  1986  EPA  WPR. 

XVn.  Support  Document 

USEPA.  OPPT,  OPPTS.  Asbestos. 
Worker  Protection  Rule.  Regulatory 


Impact  Analysis.  Revised  Draft  Report. 
January  13. 1993.  Revised  July  23. 1993. 
Prepared  by  ICF,  Inc..  Contract  Nimiber 
68-D2-0064. 
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XIX.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule: 
(1)  Having  an  annual  effect  on  the 
economy  of  SlOO  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local  or 
tribal  governments  or  communities  (also 
referred  to  as  "economically 


significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

EPA  has  determined  that  the 
proposed  amendment  to  the  EPA  WPR 
will  not  have  an  effect  on  the  economy 
of  $100  million  annually.  EPA  has 
prepared  an  RIA  as  part  of  this 
rulemaking  which  estimates  that  the 
economic  impact  of  the  proposed  rule  to 
State  and  local  governments  would  not 
be  significant.  EPA  estimates  that  the 
overaU  costs  of  the  proposed  rule  to  the 
27  State  and  local  governments  would 
be  about  $15.4  to  $17.3  million  per  year 
over  30  years  and  would  constitute  only 
a  very  small  percentage  of  these  entities' 
budgets.  The  compliance  costs  for  the 
proposed  rule  in  both  the  maintenance 
and  renovation  sectors  would  cause  a 
0.21  to  0.24  percent  increase  in  the  costs 
of  State  and  local  government  spending 
for  building  upkeep. 

A  copy  of  the  RIA  has  been  included 
in  the  administrative  record  for  this 
rule,  and  is  available  for  public 
inspection,  as  outlined  in  Unit  XVI  of 
this  Notice. 

B.  Executive  Order  12875 

Executive  Order  12875  (58  FR  58093, 
October  28, 1993)  requires  the  Agency 
to  consult  with  representatives  of 
affected  State,  local,  and  tribal 
governments  prior  to  the  formal 
promulgation  of  a  regulation  containing 
a  proposed  unfunded  mandate.  Through 
the  Forum  on  State  and  Tribal  Toxics 
Action  (FOSTTA),  EPA  briefed  the 
States  that  are  affected  by  the  EPA  WPR, 
seeking  comments  on  the  proposed 
WPR  amendments.  The  Forum  is  a 
mechanism  for  State  and  tribal  officials 
to  cooperate  in  addressing  toxics-related 
issues  and  to  improve  communication 
and  coordination  between  States,  tribes, 
and  the  EPA.  FOSTTA  has  forged  a 
communication  network  linking  the 
States  and  tribes  and  EPA's  Office  of 
Prevention,  Pesticides  and  Toxic 
Substances  (OPPTS)  and  the  Office  of 
Enforcement  and  CompUance  Assurance 
(OECA)  on  a  variety  of  toxics-related 
issues.  EPA  met  with  members  of  the 
FOSTTA  Coordinating  Committee  at  a 
meeting  on  February  27, 1994,  to 
discuss  the  provisions  of  the  EPA  WPR. 
The  National  Conference  of  State 
Legislatures  (NCSL),  through  FOSTTA. 
provided  EPA  with  a  siunmary  of 


findings  from  a  survey  of  asbestos 
programs  in  States  without  OSHA- 
approved  State  plans.  Information 
regarding  EPA's  consultation  with 
States  (i.e.,the  EPA  briefing  paper 
submitted  to  the  FOSTTA  membership. 
FOSTTA  Coordinating  Committee 
Meeting  Agenda,  and  NCSL  survey 
summary)  has  been  included  in  the 
administrative  record  for  this  proposed 
rule  and  is  available  for  public 
inspection  in  the  Docket  for  the  EPA 
WPR. 

The  proposed  EPA  WPR  would 
require  State  and  local  governments  to 
comply  urith  additional  worker 
protection  provisions  to  protect  State 
and  local  government  workers  from 
exposure  to  asbestos.  The  Regulatory 
Impact  Analysis  (RIA},  developed  to 
support  this  rulemaking,  concluded  that 
while  the  proposed  rule  may  affect  a 
substantial  number  of  State  and  local 
govemmeat  entities,  the  costs  of 
additional  worker  protection 
requirements  under  this  proposed  rule 
would  not  have  a  significant  impact  on 
State  and  local  government  budgets, 
even  on  those  portions  of  local 
government  budgets  that  are  devoted  to 
building  maintenance  (see  unit  XIX.C. 
of  this  preamble).  In  addition,  the 
proposed  regulatory  text  provides,  at 
§  763.122.  Exclusions  for  States,  that 
EPA  may  grant  exclusions  from  the  EPA 
WPR  requirements  to  States  that 
develop  their  own  State  worker 
protection  plans. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
(5  U.S.C.  605(b)),  EPA  must  prepare  a 
Regulatory  Flexibility  analysis  for  all 
regulations  that  will  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  Act  defines  "small 
entities"  as  including  small 
governmental  jurisdictions  and  fiulher 
defines  small  governmental 
jurisdictions  as  the  governments  of 
cities,  towns,  townships,  villages, 
school  districts,  or  special  districts  that 
have  populations  of  fbwer  than  50.000. 
Because  the  proposed  rule  will  affect 
governmental  jurisdictions  in  the  27 
States  covered  by  the  EPA  WPR  that 
engage  in  construction  work  or  brake 
and  clutch  repair  work,  the  proposed 
rule  can  reasonably  be  exf)ected  to  affect 
a  substantial  number  of  small 
governmental  entities.  However,  the 
costs  of  the  proposed  rule  represent 
only  0.21  to  0.24  percent  of  costs 
expended  by  State  and  local 
governments  for  building  upkeep.  Thus, 
the  costs  of  the  proposed  nde  will  not 
have  a  significant  impact  even  on  those 
portions  of  local  government  budgets 
that  are  devoted  exclusively  to  building 


maintenance.  As  a  result,  the  Agency 
concludes  that  the  proposed  rule  will 
not  have  a  significant  impact  on  a 
substantial  numlier  of  small 
governmental  jurisdictions  and  that  a 
full  Regulatory  Flexibility  Analysis  is 
therefore,  uimecessary.  A  discussion  of 
EPA's  economic  analysis  of  this 
proposed  amendment  to  the  WPR 
appears  in  Unit  XI  of  this  preamble. 

Therefore,  pursuant  to  section  60S(b) 
of  the  Regulatory  Flexibility  Act,  5 
U.S.C.  605(b),  the  Administrator 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on  • 
a  substantial  number  of  small  entities. 

D.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval,  as  a 
revision  to  OMB  control  number  2070- 
0072,  to  the  Office  of  Management  and 
Budget  lOMB)  under  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  el  seq. 
An  Information  Collection  Request 
document  has  been  prepared  by  EPA 
(ICRlMo.  1246.04),  and  a  copy  may  be 
obtained  from  Sandy  Fanner, 
Information  Policy  Branch  (2136),  U.S. 
Envinsnmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460  or  by 
calUng (202) 260-2740. 

This  collection  of  information  is 
estimated  to  have  a  public  reporting 
burden  averaging  1  hoiu*  per  response, 
and  to  require  24.02  hours  per 
recordkeeper  aimually.  This  includes 
time  for  reviewing  the  collection  of 
information.  The  collection  activities  for 
this  rule  include:  (1)  Read  and  interpret 
rule;  (2)  respirator  program,  and  (3) 
exposure  monitoring  activities;  (4) 
training  program;  (5)  medical 
surveillance  reporting  and 
recordkeeping;  (6)  employee  and  agency 
access;  and  (7)  report  project  initiation. 
The  total  aimual  burden  hours  is  52,042, 
and  represents  an  incremental  burden- 
hour  increase  of  4,160  hours  over  the 
total  aimual  reporting  burden  for  the 
1987  EPA  WPR. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
the  Chief,  Information  Policy  Branch 
(2136).  U.S.  Environmental  Protection 
Agency.  401  M  St.  SW.,  Washington, 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Af&irs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503,  marked 
"AttenUon:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposed  rule. 


List  of  Subiects  in  40  CFR  Part  763 

Environmental  protection.  Asbestos. 
Asbestos  in  schools  (AHERA), 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements.  State  and 
local  governments.  Worker  protection. 

Dated:  October  14. 1994. 
Carol  M.  Browner. 
Administrator. 

Therefore,  it  is  proposed  that  40  CFR 
part  763  be  amended  as  follows: 

Part  763— {AMENDED] 

1.  The  authority  citation  for  part  763 
would  continue  to  read  as  follows: 

Authority:  15  U.S.G.  2605  and  2607(c). 

2.  Section  763.91(b)  is  revised  to  read 
as  follows: 

§763.91    Operafkmsandmaintenanoa. 

(b)  Worker  protection.  See  Subpart  C 

of  this  part. 

•        •        •        •        • 

3.  The  subpart  heading  for  subpart  G 
is  revised  to  read  as  follows;  "Asbestos 
Worker  Protection." 

Appendix  B  to  Sut>part  E 
[Redesignated] 

4.  Appendix  B  to  Subpart  E  is 
redesignated  as  Appendix  G  to  Subpart 
G  of  this  part,  and  Ap{>endix  B  to 
Subpart  E  is  reserved. 

5.  Section  763.120  is  revised  to  read 
as  follows: 

§763.120    Scope. 

(a)  This  part  estabUshes  requirements 
that  State  and  local  govenunent 
employers  must  follow  to  protect 
employees  bom  occupational  exposure 
to  asbestos  during  construction  work 
where  asbestos  is  present,  and  during 
automotive  brake  and  clutch  repair  and 
service  operations.  Some  of  these 
requirements  apply  only  to  construction 
woik,  and  do  not  apply  to  brake  and 
clutch  operations.  Requirements  that 
apply  only  to  construction  work  are 
contained  in  §  726.121(d)  which  governs 
communications  on  multi-employer 
worksites,  and  §  726.121(e)(6).  (i)(4). 
and  (j)(2)  which  govern  asbestos 
removal,  demoUtion,  and  renovation 
operations. 

(b)  Appendix  F  of  this  subpart  (Work 
Practices  and  Engineering  Controls  for 
Major  Asbestos  Removal,  Renovation, 
and  DemoUtion  Operations).  Appendix 
C  of  this  subpart  (Work  Practices  and 
Engineering  Controls  for  Small-Scale. 
Short-Diu^tion  Asbestos  Renovation 
and  Maintenance  Activities),  and 
Appendix  K  of  this  subpart  (Work 
Practices  and  Engineering  Controls  for 


UMI 


54756  Federal  Register  /  Vol.  59.  No.  210  /Tuesday.  November  1.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  210  /Tuesday.  November  1.  1994  /  Proposed  Rules  54757 


Automotive  Brake  Repair  Operations) 
are  designed  to  provide  guidelines  to 
assist  employers  in  complying  with  the 
rsquirements  of  this  rule.  These 
appendices  recommend  specific  work 
practioaa  and  anglneeriJig  controls  that 
State  and  local  government  employers 
may  follow  to  reduce  employee 
■j^oaiues  to  asbestos  in  the  workplace. 
Bapluysis  who  use  the  recommended 
work  practices  and  controls  and  who 
achieve  employee  exposures  below  the 
action  level  of  0. 1  Rbers  cubic 
centimeter  will  be  able  to  avoid  certain 
burdens  that  would  be  imposed  by 
complying  with  requirements  triggered 
when  employee  exposures  to  asbestos 
exceed  the  rule's  action  level  or 
permissible  exposure  limit. 

(c)  The  requirements  in  this  subpart 
apply  only  to  State  and  local 
government  employers  that  are  not 
subject  to  the  amstos  standards  of 
OSHA.  29  CTR  1910.1001  or  29  CFR 
1926.58.  a  State  asbestos  standard  that 
OSHA  has  approved  under  section  18  of 
the  Occupational  Safety  and  Health  Ad, 
or  a  State  asbestos  plan  that  EPA  has 
datannined  is  comparable  to.  or  more 
sIrtaMent  than,  this  part. 

(d)  The  protections  established  in  this 
part  extend  to  employees,  including 
employees  who  are  prisoners  or 
students,  of  all  State  and  local 
governments  that  are  subject  to  the 
requirements  of  this  subpart. 

6.  Section  763.121  is  amended  by 
removing  from  paragraph  (b)  the 
definitions  for  "asbmtos  abatement 
project"  and  "friable  asbestos  material." 
by  alphabetically  inserting  the 
definitions  for  "automotive  brake  and 
clutch  repair  operations"  and 
"construction  work,"  and  by  revising 
the  definitions  for  "emergency  project." 
by  revising  paragraphs  (c).  (e)(1)  and 
(e)(2).  by  redesignating  and  revising 
paragraph  (eM6)(iii)(A)  as  (e)(6)(iU).  by 
deleting  paragraph  (e)(6)(iii)(B).  by 
adding  paragraph  (e)(7),  by  revising 
paragraphs  (n(l)(ii).  (n(l)(iii).  (n(2)(ii). 
(f)(2)(iii).  and  (fl(4).  by  revising  the 
introductory  text  of  paragraph  (g)(l)(i), 
revising  (g)(l)(ii).  by  removing 
paragraph  (g)(2)(iii).  by  revising 
paragraphs  (g)(3).  (h)(l)(iii).  (h)(3)(i). 
(i)(l).  (i)(2)(i).  (i)(2)(ii).  and  (j)(l)(iii).  by 
•ddtaigparMraph  (j)(2)(vii)  and 
patagiaph  ()N3).  by  revising  paragraph 
(k)(l)(i),  by  adding  paragraph  (k)(l)(iii). 
by  revising  paragraph  (k)(3)(i).  by 
adding  paragraphs  (k)(3)(iii)(I), 
(k)(3)(iii)(J)  and  (k)(4)(iii).  by  revising 
paragraph  (m)(l)(i),  by  adding  paragraph 
(m)(4)(i)(D),  by  revising  paragraphs 
(n)(l)(i),  by  redesignating  paragraph  (o) 
88  paragraph  (q)  and  revising  it.  by 
adding  a  new  paragraph  (o).  by 
redesignating  paragraph  (p)  as 


paragraph  (r)  and  revising  it  to  read  as 
follows: 

f  70.121    Ragutalory  raqulfamanta. 

•  •        •        •        • 

(b)  Definitions. 

•  •       •       •       • 

i4ufomo(ive  brake  and  clutch  repair 
opemtions  means  repair,  cleaning  and 
replacement  of  asbestos-containing 
clutch  plates  and  brake  pads,  shoes,  and 
linings  and  removal  of  asbestos- 
containing  residue  from  brake  drums  or 
clutch  housing  that  has  been  deposited 
as  brakes  and  clutches  wear. 

Construction  work  means  work  for 
construction,  alteration,  and/or  repair, 
including  painting  and  decorating,  and 
includes  (but  is  not  hmited  to)  the 
following  construction  activities: 

(1)  Demolition  or  salvage  of  structures 
where  asbestos  is  present; 

(2)  Removal  or  encapsulation  of 
materials  containing  asbestos; 

(3)  Construction,  alteration,  repair, 
maintenance,  or  renovation  of 
structures,  substrates,  or  portions 
thereof,  that  contain  asbestos; 

(4)  Installation  of  products  containing 
asbestos; 

(5)  Asbestos  spill/emergency  cleanup, 
and 

(6)  Transportation,  disposal,  storage, 
or  containment  of  asbestos  or  products 
containing  asbestos  on  the  site  or 
location  at  which  construction  activities 

are  performed. 

•  •        •        •        • 

Emergency  project  means  a  project 
involving  the  removal,  enclosure,  or 
encapsulation  of  asbestos-containing 
material  that  was  not  planned,  but 

results  from  a  sudden  unexpected  event. 

•  •        •        •        • 

(c)  Permissible  exposure  limits 
(PELSj.-il)  Time-weighted  average  limit 
(TWA).  The  employer  shall  ensure  that 
no  employee  is  exposed  to  an  airt)ome 
concentration  of  asbestos  in  excess  of 
0.2  fibers/cubic  centimeter  (f/cc)  of  air 
as  an  8-hour  TWA  as  determined  by  the 
method  prescribed  in  Appendix  A  of 
this  section,  or  by  an  equivalent 
method. 

(2)  Excursion  limit.  The  employer 
shall  ensure  that  no  employee  is 
exposed  to  an  airborne  concentration  of 
asbestos  in  excess  of  1.0  (1  f/cc)  of  air 

as  averaged  over  a  sampling  period  of  30 
minutes. 

(3)  Alternative  voluntary  method.  The 
employer  may  utilize  exposure  limits 
based  on  Transmission  Electron 
Microscopy  (TEM)  Analytical  Method 
following  the  method  contained  in  part 
763  Appendix  A  to  Subpart  E.  In  order 
to  achieve  limits  comparable  to  the 
number  of  fibers  counted  by  Phase 


Contrast  Microscopy  (PCM),  the 
corresponding  exposure  limit,  by  TEM 
for  the  PEL  of  0.2  Ucc.  is  1.3  structures/ 
cubic  centimeter  (s/cc)  for  an  8-hour 
TWA.  The  corresponding  exposure 
limit,  by  TEM  for  the  excursion  limit  of 
1.0  f/cc  as  averaged  over  a  sampling 
period  of  30  minutes,  is  6.7  s/cc 
averaged  over  the  30-minute  excursion 

period. 

•  •        •        •        • 

(e)  Regulated  areas. -(1)  General.  The 
employer  shall  establish  a  regulated  area 
in  work  areas  where  airborne 
concentrations  of  asbestos  exceed  or  can 
reasonably  be  expected  to  exceed  the 
TWA  and/or  excursion  limit  prescribed 
in  paragraph  (c)  of  this  section. 

(2)  Demarcation.  The  regulated  area 
shall  be  demarcated  in  any  manner  that 
minimizes  the  number  of  persons 
within  the  area  and  protects  persons 
outside  the  area  from  exposure  to 
airborne  concentrations  of  asbestos  in 
excess  of  the  TWA  and/ or  excursion 

limit. 

•  •        •        •        • 

(6)  •     •     * 

(iii)  In  addition  to  the  qualifications 
specified  in  paragraph  (b)  of  this 
section,  the  comf>etent  person  shall  be 
trained  in  all  aspects  of  asbestos 
abatement,  the  contents  of  this  subpart, 
the  identification  of  asbestos  and  its 
removal  procedures,  and  other  practices 
for  reducing  the  hazard.  Such  training 
shall  be  obtained  in  a  comprehensive 
course,  such  as  a  course  conducted  by 
an  EPA  or  State-approved  training 
provider,  or  an  equivalent  course. 

(7)  For  small-scale,  short -duration 
operations,  the  employer  who  complies 
with  the  provisions  of  Appendix  G  of 
this  subpart  is  not  also  required  to 
comply  with  paragraphs  (e)(6)  and 
(i)(l)(i)  and  (j)(2)(i)  of  this  section. 

(f)  •     •     • 

(1)  •     •     • 

(ii)  Determinations  of  employee 

exposure  shall  be  made  from  breathing 
zone  air  samples  that  are  representative 
of  the  8-hour  TWA  and  30-minute 
short-term  exposures  of  each  employee. 

(iii)  Representative  8-hour  TWA 
employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  full-shift  exposure 
for  employees  in  each  work  area. 
Representative  30-minute  short-term 
employee  exposures  shall  be 
determined  on  the  basis  of  one  or  more 
samples  representing  30-minute 
exposures  associated  with  operations 
that  are  most  likely  to  produce 
exposures  above  the  excursion  limit  for 
employees  in  each  work  area. 

(2)  •     •     • 

(ii)  The  employer  may  demonstrate 
that  employee  exposures  are  below  the 


action  level  by  means  of  objective  data 
demonstrating  that  the  product  or 
material  containing  asbestos  caimot 
release  airborne  fibers  in  concentrations 
exceeding  the  action  level  under  those 
work  conditions  having  the  greatest 
potential  for  releasing  asbestos, 
(iii)  Where  the  employer  has 
monitored  each  asbestos  job  for  the 
TWA,  and  where  the  employer  has 
monitored  after  [insert  date  60  days  afler 
date  of  publication  of  the  final  rule)  for 
the  exclusion  limit,  and  the  data  were 
obtained  during  work  operations 
conducted  under  workplace  conditions 
closely  resembling  the  processes,  type  of 
material,  control  methods,  work 
practices,  and  environmental  conditions 
used  and  prevailing  in  the  employer's 
cvurent  operations,  the  employer  may 
rely  on  such  earlier  monitoring  results 
to  satisfy  the  requirements  of  paragraph 

(f)(2)(i)  of  this  section. 

•  •        *        *        • 

(4)  Termination  of  monitoring,  (i)  If 
the  periodic  monitoring  required  by 
paragraph  (f)(3)  of  this  section  reveals 
that  employee  exposures,  as  indicated 
by  statistically  reliable  measurement, 
are  below  the  action  level  and/or 
excursion  limit,  the  employer  may 
discontinue  monitoring  for  those 
employees  whose  exposures  are 
represented  by  such  monitoring. 

(ii)  Additional  monitoring. 
Notwithstanding  the  provisions  of 
paragraph  (f)(4)(i]  of  this  section,  the 
employer  sball  institute  the  exposure 
monitoring  required  under  paragraph 
(0(3)  of  this  section  whenever  there  has 
been  a  change  in  process,  control 
equipment,  personnel  or  work  practices 
that  may  result  in  new  or  additional 
exposures  above  the  action  level  and/or 
excursion  limit  or  when  the  employer 
has  any  reason  to  suspect  that  a  change 
may  result  in  new  or  additional 
exposures  above  the  action  level  and/or 
excursion  limit. 

(iii)  Exception:  When  all  employees 
within  a  regulated  area  are  equipped 
with  supplied-air  respirators  operated  in 
the  positive-pressure  mode,  the 
employer  may  dispense  with  the 

monitoring  required  by  this  paragraph. 

•  *        •        •        • 

(g)    '     •     • 

(1)    •     •    • 

(i)  The  employer  shall  use  one  or  any 
combination  of  the  following  control 
methods  to  achieve  compliance  with  the 
TWA  and/or  excureion  limit  prescribed 

by  paragraph  (c)  of  this  section:    '    * 

* 

(ii)  Wherever  the  feasible  engineering 
and  work  practice  controls  described  in 
this  paragraph  are  not  sufficient  to 
reduce  employee  exposure  to  or  below 
the  TWA  and/or  excursion  limit 


prescribed  in  paragraph  (c)  of  this 
section,  the  employer  shall  use  them  to 
reduce  employee  exposure  to  the  lowest 
levels  attainable  by  these  controls  and 
shall  supplement  them  by  the  use  of 
respiratory  protection  that  complies 
with  the  requirements  of  paragraph  (h) 

of  this  section. 

•     •     •     •     • 

(3)  Employee  rotation.  The  employer 
shall  not  use  employee  rotation  as  a 
means  of  compliance  witfi  the  TWA 
and/or  excursion  limit  prescribed  in 
paragraph  (c)  of  this  section. 

(h)    •     •     * 

(1)    *     *     * 

(Iii)  In  work  situations  where  feasible 
engineering  and  work  practice  controls 
are  not  yet  sufficient  to  reduce  exposure 
to  or  below  the  TWA  and/or  excursion 

limit. 

•  *        •        •        • 

(3)     '     •     • 

(i)  Where  respiratory  protection  is 
used,  the  employer  shall  institute  a 
respirator  program  in  accordance  with 
the  OSHA  standard  for  respiratory 
protection  (29  CFR  1910.134(b),  (d).  (e), 

and  (f)). 

•  *        •        *        • 

(i)     •     •     * 

(1)  General.  The  employer  shall 
provide  and  require  the  use  of 
protective  clothing,  such  as  coveralls  or 
similar  whole  body  clothing,  head 
coverings,  gloves,  and  foot  coverings  for 
any  employee  exposed  to  airborne 
concentrations  of  asbestos  that  exceed 
the  TWA  and/or  excursion  limit 
prescribed  in  paragraph  (c)  of  this 
section. 

(2)  •     •     • 

(i)  The  employer  shall  ensure  that 
laundering  of  contaminated  clothing  is 
done  so  as  to  prevent  the  release  of 
airborne  asbestos  in  excess  of  the  TWA 
and/or  excursion  Umit  prescribed  in 
paragraph  (c)  of  this  section. 

(ii)  Any  employer  who  gives 
contaminated  clothing  to  another  person 
for  laundering  shall  inform  such  person 
of  the  requirement  in  paragraph  (i)(2)(i) 
of  this  section  to  efiiectively  prevent  the 
release  of  airborne  asbestos  in  excess  of 
the  TWA  and/or  excursion  limit 
prescribed  in  paragraph  (c)  of  this 

section. 

•  *        *        •        • 

(1)    •     *     • 

(iii)  Whenever  food  or  beverages  are 
consumed  at  the  worksite  and 
employees  are  exposed  to  airborne 
concentrations  of  asbestos  in  excess  of 
the  TWA  and/or  excursion  Umit,  the 
employer  shall  provide  lunch  areas  in 
which  the  airborne  concentration  of 
asbestos  is  below  the  action  level  and/ 
or  excursion  limit. 


UMI 


(2)  •     •     • 

(vii)  For  small-scale,  short-duration 
operations,  the  employer  who  complies 
with  the  provisions  of  Appendix  G  of 
subpart  G  is  not  also  required  to  comply 
with  paragraphs  (e)(6).  (j)(l)(i)  and 
(j)(2)(i)  of  this  section. 

(3)  Smoking  in  work  areas.  The 
employer  shall  ensure  that  employees 
do  not  smoke  in  work  areas  where  they 
are  occupationally  exposed  to  asbestos 
because  of  activities  in  that  work  area. 

(k)    '    •    ' 

(1)    •    •    • 

(i)  Warning  signs  that  demarcate  the 
regulated  area  shall  be  provided  and 
displayed  at  each  location  where 
airborne  concentrations  of  asbestos  may 
be  in  excess  of  the  TWA  and/or 
excursion  limit  prescribed  in  paragraph 
(c)  of  this  section.  Signs  sball  be  posted 
at  such  a  distance  from  such  a  location 
that  an  employee  may  read  the  signs 
and  take  necessary  protective  steps 
before  entering  the  area  marked  by  the 

signs. 

•  *        •        •        • 

(iii)  The  employer  shall  ensure  that 
employees  working  in,  and  contiguous 
to.  regulated  areas  comprehend  the 
warning  signs  required  to  be  posted  by 
paragraph  (k)(l)(i)  of  this  section.  Means 
to  ensure  employee  comprehension  may 
include  the  use  of  foreign  languages, 

pictographs,  and  graphics. 

•  •        •        *        • 

(3)  •     •     • 

(i)  The  employer  shall  institute  a 
training  program  for  all  employees  who 
are  exposed  to  airborne  concentrations 
of  asbestos  at  or  above  the  action  level 
and/or  excursion  limit  and  shall  ensure 

their  participation  in  the  program. 

•  •        •        •        * 

(iii)     •     *     * 

(I)  The  names,  addresses  and  phone 
numbers  of  public  health  organizations 
which  provide  information,  materials 
and/or  conduct  programs  concerning 
smoking  cessation.  The  employer  may 
distribute  the  list  of  such  organizations 
contained  in  Appendix  J  to  Subpart  G, 
to  comply  with  this  requirement. 

(J)  The  requirements  for  posting  signs 
and  affixing  labels  and  the  meaning  of 
the  required  legends  for  such  signs  and 
labels. 

(4)  •     •     * 

(iii)  The  employer  shall  inform  all 
employees  concerning  the  availabiUty  of 
self-help  smoking  cessation  program 
material.  Upon  employee  request,  the 
employer  shall  distribute  such  material, 
consisting  of  NIH  PubUcation  No.  89- 
1647,  or  equivalent  self-help  material, 
which  is  approved  or  published  by  a 
public  health  organization  listed  in 
Appendix  J  to  Subpart  G. 


M758 


FMkral  ftigialBr  /  Vd.  59,  No.  210  /Tueatiay,  November  1.  1994  /  Propoced  Rules 


Federal  Register  /  Vol.  59.  No.  210  /Tuesday.  November  1.  1994  /  Proposed  Rules 


(m)    •    •    • 

(1)    *    *    • 

(i)  Employees  covered.  The  employer 
shall  institute  a  medica]  surveillance 
program  for  all  employees  engaged  in 
work  involving  levels  of  dcbestos  at  or 
above  the  action  level  and/or  excursion 
limit  for  30  or  more  days  per  year,  or 
who  are  required  by  this  section  to  wear 

negative  pressure  respirators. 

•  •        •         •         ■ 

(4)     •     •     • 

(D)  A  statement  thai  the  employee  has^ 
been  informed  by  the  physician  of  the 
increased  risk  of  lung  cancer 
attributable  to  the  eoaibteed  effect  of 

smoking  and  aabeeloe  exposure. 

•  •        •        •        • 

(n)    •     •     • 

(1)  •     •     ' 

(i)  Wbeib  the  employer  has  relied  on 
date  frooi  aarUer  monitoriBg  that 
demoDstratas  that  products  made  from 
or  containing  aabaatoa  are  not  capable  of 
ralMiing  aeiMtoe  fiben  in  . 
oonoentrations  at  or  above  the  action 
level  and/or  excursion  limit  under  the 
expected  conditions  of  processing,  use, 
or  nandling,  to  exempt  mch  operations 
from  the  initial  monitorina  requirements 
under  paragraph  (f)(2)  of  this  sectifan. 
the  employer  shall  establish  and 
maintain  an  accurate  lecoed  of  data  from 
earlier  monitoring  reasonably  relied  on 

in  support  of  the  examption. 

•  •        •        *        • 

(o)  Asbestos  brake  and  dutch  repair 
and  service  operation*.  The  employer  of 
employees  engaged  in  aabastoa  brake 
ana  clutch  repair  and  service  operations 
is  subject  to  all  the  provisions  in  this 
section  except  for  paragraphs  (d),  (eH6). 
(i)(4).  and  ()M2). 

(p)  Compressed  air.  Compressed  air 
shall  not  be  used  to  reraov'e  asbestos  in 
brake  and  clutch  repair  operations, 
uniaaa  the  compMaead  air  is  used  in 
coa)iuiction  wntb  a  ventilation  system 
designed  to  capture  the  dust  cloud 
created  by  the  compreaeed  air. 

(q)  Effective  date.  These  amendments 
shall  become  effective  (insert  date  60 
days  after  date  of  publication  of  the  final 
nde). 

(r)  Appendices.  (1)  Appendices  A,  C. 
D.  and  E  to  this  subpart  are  mandatory. 

(2)  Appendix  B  to  this  subpart  is 
informational  and  is  not  intended  to 
create  any  additional  obUgations  not 
otherwise  imposed  or  to  detract  from 
any  existing  obligations. 

(3)  Appendix  Fto  this  subpart  is 
nonmandatory  and  is  intended  to 
provide  guidelines  to  assist  employers 
in  complying  with  the  requirements  of 
§763.121. 

(4)  Appendix  G  to  this  subpart  is 
nonmandatory.  Employers  wishing  to  be 


exempted  from  tha  reqitiremanta  of 
S  763.121(e)(6).  (iKDUl^).  and  (j)U)U) 
shall  instead  comply  with  provisions  of 
this  Appendix  (or  small-acale  operations 
to  achieve  employee  exposures  below 
the  rule's  action  level. 

(5)  Appandicas  H.  I.  and  )  to  this 
subpart  are  nonmandatory  and  are  not 
intended  to  create  any  additional 
obligations  not  olhamiaa  Jaaposad,  or  to 
detract  from  any  existing  obtigationsw 

(6)  Appendix  K  to  thia  sub^  is 
nonmandatory.  Employers  wishing  to  be 
exempted  from  tha  requirements  of 

§  763.121  that  are  triggered  by  employee 
exposures  above  the  action  level  or  PEL 
during  brake  and  chilch  repair  ■* 

operations  may  in  stead  comply  with  the 
provisions  of  tfaia  Appendix. 

Appendices  A-E  to  f  763.121 
[Redesignated] 

7.  By  redesignating  Appendices  A 
through  E  to  $  763.121  as  Appendices  A 
th^ugh  E  to  Subpart  G. 

8.  Section  763.122  is  revised  to  read 
as  follows: 


§763.122    Exduaionafor 

(a)  Application  procedures  for 
existing  plans.  States  that  currently  have 
EPA-approved  State  Asbestos  Worker 
Protection  Plans  have  6  months  from 
(effective  date  of  rule)  or  such  other 
reasonable  time  as  suggested  by  the 
particular  State  and  approved  by  EPA  to 
make  their  regulations  comparable  to  or 
more  stringent  than  this  part,  and  to 
submit  their  regulations  to  EPA  for 
review.  If  in  such  reasonable  time  after 
[efliective  date  of  rule],  these  States  have 
not  so  revised  their  regulations  and 
submitted  them  to  EPA.  State  and  local 
government  employers  in  such  States 
shall  be  subject  to  the  requirements  of 
this  part. 

(1)  Upon  request  from  a  State 
Governor,  and  after  notice  and 
comment,  EPA  may  exclude  that  State 
from  the  requirements  of  this  subpart  in 
accordance  with  paragraphs  (b),  (c),  and 
(d)  of  this  section. 

(2)  All  requirements  of  the  subpart 
shall  apply  until  an  exclusion  is  granted 
under  this  section. 

(b)  Request.  Each  request  by  a 
Governor  to  exclude  a  State  from 
requirements  of  this  subpart  shall  be 
sent  with  three  complete  copies  of  the 
request  to  the  Regional  Adniinistrator 
for  the  EPA  Region  in  which  the  State  ^ 
Is  located  and  shall  include: 

(1 )  A  copy  of  the  State  statutes, 
regulations,  and  provisions  relating  to 
its  asbestos  worker  protectioa  program. 

(2)(i)  The  name  of  the  State  agency 
that  is,  or  will  be,  responsible  fat 
administering  and  enforcing  the  State's 


asbestos  Mforker  protection  laws,  the 
names  and  job  titles  of  responaihie 

officials  in  that  Agency  and  the  phone 
numbers  where  the  officials  can  be 
contacted. 

(ii)  In  the  event  that  mace  than  one 
agency  is  or  will  be  responsible  for 
administering  and  enforcing  these  laws, 
a  description  of  the  functions  performed 
by  each  agency,  identification  at  the 
lead  agency,  how  the  program  will  be 
coordinated  by  the  lead  agmcy  to 
ensure  consistency  and  efiectiva 
administration  of  the  program  witiim 
the  State,  the  names  and  job  titles  of 
res|x>nsible  officials  in  the  agencies  and 
the  phone  numbers  where  the  officials 
can  be  cootactad.  The  lead  agency  will 
serve  as  the  central  contact  point  for  the 
EPA. 

(3)  Detailed  reasons,  supporting 
papers,  and  the  rationale  for  coixJuding 
that  the  State's  asbestos  woi^er 
protection  program  provisions  for  which 
the  request  is  made  are  at  least  as 
stringent  as  tha  requirements  of  this 
subpart. 

(4)  A  discussion  of  any  special 
situations,  problems,  and  needs 
pertaining  to  the  exclusion  request 
accompanied  by  an  explanation  of  how 
the  State  intends  to  handle  them. 

(5)  A  statement  of  the  resources  that 
the  State  intends  to  devote  to  the 
administration  and  enforcement  of  the 
State's  asbestos  worker  protection  laws. 

(6)  Copies  of  any  specific  or  enabHng 
State  statutes  (enactcKl  and  pending 
enactment)  and  regulations 
(promulgated  and  pending 
promulgation)  and  regulations  relating 
to  the  request,  including  provisions  for 
assessing  criminal  and/or  civil 
penalties. 

(7)  Assurance  from  the  Governor,  the 
Attorney  General,  or  the  legal  counsel  of 
the  lead  Agency  that  the  Iwd  Agency  or 
other  cooperating  agencies  have  the 
legal  authority  necessary  to  carry  out  the 
requirements  relating  to  the  request. 

(c)  General  notice.  (1)  Witlnn  60  days 
after  receipt  of  a  request  for  an 
exclusion,  EPA  will  determine  the 
completeness  of  the  request.  If  EPA  does 
not  request  further  informatioa  within 
the  60-day  period,  the  request  will  be 
deemed  complete. 

(2)  EPA  will  publish  a  notice  in  the 
Federal  Register  that  announces  receipt 
of  the  request,  describes  the  information 
submitted  under  paragraph  (b)  of  this 
section,  and  solicits  written  comment 
from  interested  members  of  the  public. 

(3)  If.  during  the  comment  period. 
EPA  receives  a  written  objection  to  a 
Governor's  request,  it  will  publish  a 
notice  of  the  objection  in  the  Federal 
Register.  Each  comment  must  include 


the  name  and  address  of  the  person 
submitting  the  comment. 

(d)  Criteria.  EPA  may  exclude  a  State 
from  the  requirements  of  this  subpart  if: 

(1)  The  State's  lead  agency  and  other 
cooperating  agencies  have  the  legal 
authority  necessary  to  ensure  that  the 
State's  program  of  asbestos  worker 
protection  is  at  least  as  stringent  as  that 
provided  for  in  this  subpart. 

(2)  The  State  has  an  enforcement 
mechanism  to  allow  it  to  implement  the 
program  described  in  the  exclusion 
request. 

(3)  The  lead  Agency  and  any 
cooperating  agencies  have  or  will  have 
qualified  personnel  to  carry  out  the 
provisions  relating  to  the  exclusion 
request.         * 

(4)  The  State  will  devote  adequate 
resources  to  the  administration  and 
enforcement  of  its  provisions  relating  to 
the  exclusion  request. 

(5)  When  specified  by  EPA.  the  State 
gives  satisfactory  assurances  that 
necessary  steps,  including  specific 
actions  it  proposes  to  take  and  a  time 
schedule  for  their  accomplishment,  will 
be  taken  within  a  reasonable  time  to 
conform  with  applicable  criteria  under 
paragraph  (d)(2)  through  (d)(4)  of  this 
section. 

(e)  Decision.  EPA  will  publish  a 
notice  in  the  Federal  Register 
announcing  its  decision  to  grant  or  deny 
a  Governor's  request  for  exclusion  from 
the  requirements  of  this  subpart.  The 
notice  will  include  EPA's  reasons  and 
rationale  for  granting  or  denying  the 
Govemor.'s  request. 

(f)  Modifications.  When  any 
substantial  change  is  made  in  the  laws 
governing  asbestos  worker  protection,  or 
in  the  administration  or  enforcement  of 
a  State  program  in  a  State  that  was 
excluded  under  this  section,  a 
responsible  official  in  the  lead  agency 
shall  submit  such  changes  to  EPA. 

(g)  Reports.  The  lead  agency  in  each 
State  that  has  been  granted  an  exclusion 
by  EPA  from  requirements  of  this 
subpart  shall  submit  a  report  to  the 
Regional  Administrator  for  the  Region 
in  which  the  State  is  located  at  least 
once  every  12  months  to  include  the 
following  information: 

(1)  A  summary  of  the  State's 
implementation  and  enforcement 
activities  during  the  last  reporting 
period  relating  to  the  exclusion  under 
this  section,  including  enforcement 
actions  taken. 

(2)  Any  changes  in  the  administration 
or  enforcement  of  the  State  program 
implemented  during  the  last  reporting 
period. 

(3)  Other  reports  as  may  be  required 
by  EPA  to  carry  out  effective  oversight 
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of  any  excliision  granted  from  this  rule's 
requirements. 

(n)  Oversight.  EPA  may  periodically 
evaluate  the  adequacy  of  a  State's 
implementation  and  enforcement  of  and 
resources  devoted  to  carrying  out 
requirements  relating  to  the  exclusion. 
This  evaluation  may  include,  but  is  not 
limited  to,  site  visits  to  State  or  local 
facilities  where  asbestos  worker 
protection  provisions  should  be  in 
place,  without  prior  notice  to  the  State. 

(i)  Informal  Conference.  (1)  EPA  may 
request  that  an  informal  conference  be 
held  between  appropriate  State  and  EPA 
officials  when  EPA  has  reason  to  believe 
that  a  State  has  failed  to: 

(i)  Substantially  comply  with  the 
terms  of  any  provision  under  this 
section. 

(ii)  Meet  the  criteria  under  paragraph 
(d)  of  this  section,  including  the  failure 
to  carry  out  enforcement  activities,  or 
act  on  violations  of  the  State  program. 

(2)  EPA  will: 

(i)  Specify  to  the  State  those  aspects 
of  the  State's  program  believed  to  be 
inadequate. 

(ii)  Specify  to  the  State  the  facts  that 
support  the  belief  of  inadequacy. 

(3)  If  EPA  finds,  on  the  basis  of 
information  submitted  by  the  State  at 
the  informal  conference,  that 
deficiencies  did  not  exist  or  were 
corrected  by  the  State,  no  further  action 
is  required. 

(4)  Where  EPA  finds  that  deficiencies 
in  the  State  program  exist,  a  plan  to 
correct  the  deficiencies  shall  be 
negotiated  between  the  State  and  EPA. 
The  plan  shall  detail  the  deficiencies 
found  in  the  State  program,  specify  the 
steps  the  State  has  taken  or  will  take  to 
remedy  the  deficiencies,  and  establish  a 
schedule  for  each  remedial  action  to  be 
initiated. 

(j)  Rescission.  (1)  If  the  State  fails  to 
meet  with  EPA.  or  fails  to  correct 
deficiencies  raised  at  the  informal 
conference,  EPA  will  deliver  to  the 
Governor  of  the  State  and  a  responsible 
official  in  the  lead  Agency,  a  written 
notice  of  its  intent  to  rescind  the 
exclusion. 

(2)  EPA  will  publish  in  the  Federal 
Register  a  notice  that  rescinds  the 
exclusion,  describes  those  aspects  of  the 
State's  program  determined  to  be 
inadequate,  and  specifies  the  facts  that 
support  the  findings  of  inadequacy. 

9.  In  §  763.124,  paragraphs  (a),  (b)(2), 
(b)(3),  (c),  and  (d)  are  revised  to  read  as 
follows: 

§763.124    Reporting. 

(a)  Employers  subject  to  this  rule  must 
submit  a  report  on  their  proposed 
project  activities  to  the  Regional 
Asbestos  Coordinator  for  the  EPA 


Region  in  which  the  asbestos 
construction  project  is  located  at  least 
10  days  before  they  begin  any  asbestos 
construction  project,  except  "small- 
scale,  short-duration"  projects,  or 
"emergency  projects."  as  defined  in 
§  763.121(b).  Employers  must  report  any 
emergency  project  subject  to  this  rule  as 
soon  as  possible  but  in  no  case  more 
than  48  hours  after  the  project  begins.  A 
hst  of  EPA  Regional  Offices  is  given 
under  §  1.7  (b)  of  this  chapter, 
(b)*     *     • 

(2)  The  location,  including  street 
address,  of  the  asbestos  construction 
work  project. 

(3)  The  scheduled  starting  and 
completion  dates  for  the  asbestos 
construction  work  project. 

(c)  The  report  must  be  received  at 
least  10  days  before  the  asbestos 
construction  work  project  begins  unless 
the  report  is  for  an  emergency  project. 
In  such  a  case,  the  report  must  be 
received  as  soon  as  possible  but  in  no 
case  more  than  48  hours  after  the  project 
begins. 

(d)  Employers  do  not  have  to  report 
under  this  section  if  EPA  receives  a 
notice  under  the  National  Emission 
Standard  for  Asbestos.  §  61.146  of  this 
chapter  for  construction  work  projects 
exceeding  160  square  feet  or  260  linear 
feet,  at  least  10  days  before  they  begin 
an  asbestos  construction  woii:  project 
and  that  notice  clearly  indicates  that 
employees  covered  by  this  rule  will 
perform  some  or  all  of  the  asbestos 
construction  work. 

10.  In  §  763.125,  paragraphs  (a)  and 
(e)  are  revised  to  read  as  follows: 

§763.125    Enforcement  , 

(a)  Failure  to  comply  with  any 
provision  of  this  subpart  is  a  violation 
of  section  15  of  the  Act  (15  U.S.C.  2614). 
•        •         •         •         • 

(e)  EPA  may  seek  to  enjoin  an 
asbestos  construction  work  project  that 
is  in  violation  of  this  subpart,  or  take 
actions  under  the  authority  of  section  7 
or  17  of  the  Act  (15  U.S.C.  2606  or 
2616). 

11.  Section  763.126  is  revised  to  read 
as  follows: 

§763.126    Inspections.  ' 

EPA  may  conduct  inspections  under 
section  11  of  the  Act  (15  U.S.C.  2610) 
to  ensure  compliance  with  this  subpart. 

12.  By  revising  newly  redesignated 
Appendices  A,  B,  C,  E,  and  G  to  Subpart 
G,  revising  the  title  of  newly 
redesignated  Appendix  D  to  Subpart  G. 
and  adding  Appendices  F  and  H 
through  K  to  Subpart  G  to  read  as 
follows: 


UMI 
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Appendix  A I 


tG— IPAiDSHA 


Thia  I— mtalnj  •ppanthx  tpscifiw  the 
prooMbw  for  M^yxing  air  MnplM  for 
aabaatosand  tpBcifl—  quality  control 
DfocaduMa  that  muat  ba  impiama&tad  by 
laboratories  performing  the  analysia.  The 
sampling  and  analytical  methods  described 
bekm  rapiaaunl  dw  elementi  of  tlie  available 

■dMwl*  amployva  axpaaura  manitonag 
whuaattowmg  amployefs  to  uae  raethMM 
that  are  already  aetabliahad  within  thair 
organizations.  All  employers  who  are 
required  to  conduct  air  monitoring  under 
$  763.121(0  are  required  to  utilize  analytical 
laboratories  that  use  this  procedure,  or  an 
equivalent  method  for  collecting  and 
analyzing  samples. 

Sampling  and  AnaiyticmJ  Pncmdiue 

1.  The  sampling  medium  for  air  samples 
shall  be  mixed  oaJlukiee ester  filter 
membranes.  Theee  shell  be  designated  by  the 
manufacturer  aa  suitable  for  asbestoa 
counting  See  below  tor  rejection  of  blanks. 

2.  The  prefemed  collection  device  shall  be 
'  the  25-mra  diameter  cassette  with  an  open- 

fMad  50-mm  electrically  conductive 
extension  cowL  The  37-mni  caasette  may  be 
used  if  necessary,  but  only  if  written 
fustificatioB  lor  the  Mad  is  Maa  the  37-Run 
filtar  CHMtti  tKeemifmimt  tha  aample  results 
in  the  employee's  exposure  monitoring 
record. 

3.  An  air  flow  rate  between  0.S  Hter/min 
and  2.5  liters/min  shall  be  selected  far  the 
25-mm  casaalte.  If  the  37-mm  caasette  is 
used,  an  air  Qow  rate  between  1  Kler/raln  and 
2.5  Ulan/min  shall  be  selected. 

4.  Where  possible,  a  sufficient  air  volume 
for  each  air  sample  shall  be  collected  to  yield 
between  100  and  1.300  fibers  per  square 
millimeter  on  the  membrane  filter.  If  a  filter 
darlcens  in  appearance  or  if  loose  dust  is  seen 
on  the  filter,  a  second  sample  shall  be  started. 

5.  Ship  the  samples  in  a  rigid  container 
with  suftlcient  paciiing  material  to  prevent 
dislodging  the  collected  fitaata.  Packing 
material  that  haa  a  high  electrostatic  cbaice 
on  its  surfbca  (a.g.,  expended  polystyrene] 
cannot  be  used  because  such  material  can 
cauae  kws  of  fibers  to  the  sides  of  the 
caaaette. 

6.  Calibcala  aacfa  peraooal  saaapliag  pump 
before  and  aflar  uae  with  a  cepreeentative 
filter  cassette  installed  between  the  pump 
and  the  calibrattoa  devices. 

7.  Paraonal  aaniplaa  shall  be  taken  in  the 
"breathing  aooa"  of  the  eaployee  (i.e. . 
attached  to  or  near  the  collar  or  lapel  near  the 
wortMr'afKaX 

8.  Fiber  counts  shall  be  made  by  positive 
phase  contrast  using  a  microscope  with  an  8 
to  10  X  eyepiece  and  a  40  lo  45  X  obiective 
for  a  total  magnification  of  approximately 
400  X  and  a  numerical  aperture  of  0.05  to 
0.7&  The  mlcroeoope  shall  aho  be  fitted  with 
a  yaea  or  Uua  filter. 

a.  TW  ■icwacopa  ahaH  be  fitted  with  a 
Waltoo-Badtall  ayapivx  graticule  calibrated 
for  a  field  dlHMiar  of  100  micrometers  (±  2 
micromaiars). 

ia  The  phase-shift  detection  limit  of  the 
nucroau>pe  shall  be  about  3  degrees 
■MRirad  uaii«  the  HSE  phaae  shift  teet  slide 
a*  outlined  below. 


UMI 


a.  Place  the  test  slide  on  the  mkroacope 
stage  and  center  it  under  the  phaaa  objective. 

^  Bring  the  blocks  of  grooved  liaaa  into 
focus. 

Nala:  The  slide  coosiats  of  saeaa  seta  of 
grooved  lines  (ca.  20  groovea  to  each  block) 
in  descending  order  of  visibility  from  sets  1 
to  7.  seven  being  the  least  visible.  The 
requirements  for  asbestos  counting  are  that 
the  microacope  ofMics  roust  resohre  the 
grooved  linea  in  set  3  completely,  although 
they  may  appear  somewhat  bint,  and  that  the 
grooved  Uoes  in  sets  5  and  7  muat  be 
invisible.  SeU  4  and  S  must  be  at  leeet 
pariially  visible  but  may  vary  slightly  in 
visibility  between  microscopes.  A 
microscope  that  Csils  to  meet  these 
requirements  has  either  too  low  or  too  high 
a  resolution  to  be  used  for  asbestoa  counting. 

c.  If  the  image  deteriorates,  clean  and 
adjust  the  microscope  optics.  If  the  problem 
persists,  consult  the  microscopie 
manufisctuiar. 

11.  Each  sat  of  samples  taken  will  include 
10  percent  blanks  or  a  minimum  of  2  blanks. 
The  blank  results  shall  be  averaged  and 
subtracted  from  the  analytical  results  before 
reporting  Any  samples  represented  by  a 
blank  having  a  fiber  count  in  excess  of  7 
fibers/ 100  fields  shall  be  rejected. 

12.  The  samples  shall  be  mounted  by  the 
acetone/triacetin  raathnd  or  a  method  with 
an  equivalent  index  of  reftaction  and  similar 
clarity. 

13.  Obaerve  the  following  counting  rules. 

a.  Count  only  fibers  equal  to  or  longer  than 
5  micrometers.  Measure  the  length  of  curved 
fibers  along  the  curve. 

b.  In  the  absence  of  other  information, 
count  all  particles  as  asbestos  that  have  a 
length-to-width  ratio  (aspect  ratio)  of  3:1  or 
greater. 

c.  Fibers  Wing  entirely  within  the 
boundary  of  the  Walton-Beckett  graticule 
field  shall  receive  a  count  of  1.  Fibers 
crossing  the  boundary  once,  having  one  end 
within  the  circle,  shall  receive  the  count  of 
one-half  (V^).  Do  not  count  any  fiber  that 
aoaaes  the  graticule  boundary  more  than 
once.  Reject  and  do  not  count  any  other 
fibers  even  though  they  may  be  visible 
outside  the  grattoule  area. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  idantlfiad  by 
observing  both  ends  of  an  individual  fiber. 

e.  Count  enough  graticule  fields  to  yield 
100  fibers.  Count  a  minimimi  of  20  fields; 
stop  counting  at  100  tielda  regafdiesa  of  fiber 
count. 

14.  Blind  recounts  shall  be  conducted  at 
the  rate  of  10  percent. 

Quality  Control  Proeedunt 

1.  Intnkiboratory  program.  Each  laboratory 
and/or  each  company  with  more  then  one 
micioecapiat  countiBg  sMaa  shall  estabUsh  a 
statistically  daeigaed  quality  aaaurance 
program  involving  blind  recounts  and 
comparlaona  betweea  microscopiats  to 
monitor  the  variability  of  counting  by  each 
microscopist  and  between  microacopists.  In  a 
company  with  more  than  one  laboratory,  the 
program  shall  include  all  laboratories  and 
shall  also  evaluate  the  laboratory-to- 
laboratory  variability. 

2.  Interktbomtory  program.  Each  laboratory 
analyzing  aatoeetoa  samplae  for  oompHance 


determination  shall  implement  an 
interlaboratory  quality  assurance  program, 
that  as  a  minimum,  includes  ptarticipetion  of 
at  least  two  other  independent  laboratories. 
Each  laboratory  shall  participate  in  round 
robin  testing  at  least  once  every  6  months 
with  at  least  all  the  other  laboratories  in  its 
interlaboratory  quality  assurance  group.  Each 
laboratory  shall  submit  slides  typical  of  its 
own  work  load  for  uae  in  this  prngraai  The 
round  robin  shall  be  designed  and  restihs 
analyzed  using  appropriate  statistical 
methodology. 

3.  All  individuals  performing  asbestos 
analysis  must  have  taken  the  N10SH  course 
for  sampling  and  evaluating  airborne  asbestos 
dust  or  an  equivalent  course. 

4.  When  the  use  of  different  microscopes 
contributes  lo  differences  between  counters 
and  laboratoriea.  the  effect  of  the  diiiereot 
microscope  shall  be  evaluated  and  the 
microscope  shall  be  replaced,  as  necessary. 

5.  Current  results  of  these  quality 
assurance  programs  shall  be  posted  in  each 
laboratory  to  keep  the  microscopists 
informed. 

Appendix  B  to  Subpart  C    Dataihd 
Procedure  for  Aabaatoa  Sampling  and 
Analysia — Non-Mandatiwy 

This  appendix  contains  a  detailed 
procedure  for  sampling  and  analysis  and 
includes  thos«>  i:riUcal  elements  specified  in 
Appendix  A  of  this  section.  Employers  are 
not  required  to  use  this  procedure,  but  they 
are  required  to  use  Appteodix  A  of  this 
section.  The  purpose  of  Appendix  B  of  thia 
section  is  to  provide  a  detailed  step-by-step 
sampling  and  analysis  procedure  that 
conforms  to  the  elements  specified  in 
Appendix  A  of  this  section.  Since  thia 
procedure  may  also  standardize  the  analysis 
and  reduce  variability.  EPA  eiKouragfsa 
employers  to  use  this  appendix. 

Technique:  Microscopy,  Phase  Contrast 

Analyte:  Fibers  (manual  count). 

Sample  Preparation:  Acetone/triacetin 
method. 

Calibmtjon:  Phaee-shift  detectioo  limit 
about  3  degrees. 

Range:  100  to  1,300  fibers/mm  '  filter  area. 

Estimated  Limit  of  Detection:  7  fibers/ mm  ^ 
filter  area. 

Sampler:  Filter  (0.8-1.2  (im  mixed 
cellulose  eSter  membrane,  25-mm  diameter). 

Flow  Rate:  0.5  L/min  to  2.5  L/min  (25-mm 
cassette);  1.0  L/min  to  2.5  L/min  (37-mm 
cassette). 

Sample  Vohime:  Adfuat^to  obtain  100  to 
1,300  fibers/mm  >. 

Shipment:  Routine. 

Sample  Stability:  Indefinite. 

Blanks:  10%  of  samples  (minimum  2). 

Standard  Analytical  Error:  0.25. 

Applicability:  The  woriung  range  is  0.02  f/ 
cc  (1920-L  air  sample)  to  1.25  f/cc  (400-L 
sample).  The  method  gives  an  index  of 
airborne  asbestos  fiben  but  may  be  used  for 
other  materials  such  as  fibrous  gbus  by 
Inserting  suitable  parameters  into  the 
counting  rules.  The  method  does  not 
differentiate  between  asbestos  and  other 
fibers.  Asbestos  fibers  less  than  ca.  0.25  tun 
diameter  will  not  be  detected  by  this  method. 

Interferences:  Any  other  airborne  fiber  mey 
interfere  since  all  particles  meeting  the 


counting  criteria  are  counted  Chain-like 
particles  may  appear  fibrous.  High  levels  of 
nonfibrous  dust  particles  may  obscure  fibers 
in  the  field  of  view  and  raise  the  detection 
limit 
Reagents: 

1.  Acetone. 

2.  Thacedn  (glycerol  triacetate),  reagent 
grade. 

Special  Precautions:  Acetone  is  an 
extremely  flammable  liquid  and  precautions 
must  be  taken  not  to  ignite  it.  Heating  of 
acetone  must  be  done  in  a  ventilated 
laboratory  fume  hood  usiiig  a  Qameless, 
spark-fi«e  heat  source. 

Equipment: 

1.  Collection  device:  25-nun  cassette  with 
50-mm  electrically  conductive  extension 
cowl  with  cellulose  ester  filter,  as  to  1.2  mm 
pore  size  and  backup  pad. 

Mala:  Analyze  repreeenUtive  filters  for 
fiber  background  before  use  aad  discard  the 
filter  lot  if  more  than  5  fibers/100  fielda  are 
found. 

2.  Personal  sampling  pump,  greater  than  or 
equal  to  0.5  l/min.  with  flexible  connecting 
tubing 

3.  Microscope,  phase  contrast,  with  green 
or  blue  filler,  8  to  lOX  eyepiece,  end  40  to 
45X  phase  objective  (total  magnification  ca. 
400X);  numerical  aperture=0.65  to  0.75. 

4.  Slides,  gl**9.  single-frosted,  pre-deaned. 
25  X  75  mm. 

5.  Cover  slips.  25  x  25  mm.  No.  I'/z  unless 
otherwise  specified  by  microscope 
manufacturer. 

8.  Knife.  #1  surgical  steel,  curved  blade. 

7.  Tweezers. 

8.  FlaA.  Guth-type.  insulated  neck.  250  to 
500  mL  (with  single-holed  rubber  stopper 
and  elbow-jointed  glass  tubing,  16  to  22  cm 
long). 

9.  Hotplate,  spark-fiee,  stirring  type; 
heating  mantle;  or  infrared  lamp  and 
magnetic  stirrer. 

10.  Syringe,  hypodermic,  with  22-gauge 
needle. 

11.  Graticule.  Wahon-Becken  type  with 
100  vm  diameter  circular  field  at  the 
specimen  plane  (area=O.0O78S  mm  »).  (Tvpe 
G-22). 

Note:  Tlie  graticule  is  custom-made  fior 
each  microscope. 

12.  HSE/NPL  {Aase  contrast  test  slide. 
Mark  II. 

13.  Telescope,  ocular  phase-rii^  centering. 

14.  Stage  micrometer  (0.01  mm  divisioas). 

Sampling 

1.  Calibrate  each  personal  sampling  pump 
with  a  representative  sampler  in  line. 

2.  Fasten  the  sampler  to  the  worker's  lapel 
as  close  as  possible  to  the  worker's  mouth. 
Remove  the  top  cover  from  the  end  of  the 
cowl  extension  (open  fece)  and  orient  face 
down.  Wrap  the  joint  between  the  extender 
and  the  monitor's  body  with  shrink  tape  to 
prevent  air  leaks. 

3.  Submit  at  least  two  blanks  (or  10  p«t;ent 
of  the  total  samples,  whichever  is  greater)  for 
each  set  of  samples.  Remove  the  caps  fiom 
the  field  blank  cassettes  and  store  the  caps 
and  caaaettes  in  a  clean  area  (b^  or  box) 
during  the  sampling  period.  Replace  the  caps 
in  the  caaaettes  when  sampling  is  completed. 


4.  Sample  at  0.5  L/min  or  greater.  Do  not 
exceed  1  mg  total  dust  loading  on  the  filter. 
Adjust  sampling  flow  rate,  Q  (L/min).  and 
time  to  produce  a  fiber  density,  E  (fibers/ 
mm»).  of  100  to  1,3<»  fibers/ra*  (3.85  x  10* 
to  5  X  10»  fibers  per  25-inm  filter  with 
effective  collection  area  (Ac=38S  mm'))  for 
optimum  counting  precision  (see  step  21 
below).  Calculate  the  minimum  sampling 
time,  <minimum  (min)  at  the  action  level 
(one-half  of  the  ctment  standard),  L  (f/cc)  of 
the  fibrous  aerosol  being  sampled: 


'  mnimtm 


(AcME) 


<OKU10» 


5.  Remove  the  field  monitor  at  the  end  of 
sampling,  replace  the  plastic  top  cover  and 
small  end  caps,  and  store  the  monitor. 

6.  Ship  the  samples  in  a  rigid  container 
with^ufRcient  p)acking  material  to  prevent 
jostling  or  damage. 

Note:  Do  not  use  polystyrene  loam  in  the 
shipping  container  because  of  electrostatic 
forces  which  may  cause  fiber  loss  from  the 
sample  filter. 

Sample  Preparatioa 

Note:  The  object  Is  to  produce  samples 
with  a  smooth  (nongrainy)  background  in  a 
medium  with  a  refractive  index  equal  to  or 
less  than  1.46.  The  method  below  collapses 
the  filter  for  easier  focusing  and  produces 
permanent  mounts  whkh  are  useful  for 
quality  control  and  imerlaboratoty 
comparison.  Other  mounting  techniques 
meetingthe  above  criteria  may  also  be  used, 
e.g.,  the  non[>ermanent  field  mounting 
technique  uaed  in  P  &  CAM  239. 

7.  Ensure  that  the  glass  slides  and  cover 
slips  are  free  of  dust  and  fibers. 

8.  Place  40  to  60  ml  of  acetone  into  a  Guth- 
type  flask.  Stopper  the  flask  with  a  single- 
hole  rubber  stopper  through  which  a  glass 
tube  extends  5  to  8  cm  into  the  flask.  The 
portion  of  the  glass  tube  that  exits  the  top  of 
the  stopper  (8  to  10  cm)  is  bent  downward 

in  an  elbow  that  makes  an  angfe  of  20  to  30 
degrees  with  the  horizontal. 

9.  Place  the  flask  in  a  stirring  hotplate  or 
wrap  in  a  heating  mantle.  Heat  the  acetone 
gradually  to  its  boiling  temperature  (ca.  58 

•a. 

Caution.  The  acetone  vapor  must  be 
generated  in  a  ventilated  fume  hood  away 
from  all  open  flames  and  spark  sources. 
Alternate  heating  methods  can  be  used, 
providing  no  open  flame  or  sparks  are 
present. 

10.  Mount  either  the  whole  sample  filter  or 
a  wedge  cut  bom  the  sample  filter  on  a  clean 
glass  slide. 

a.  Cut  wedges  of  ca.  25  percent  of  the  filter 
area  with  a  curved-blade  steel  surgical  knife 
using  a  rocking  motioa  to  prevent  tearing. 

b.  Place  the  filter  or  wedge,  dust  side  up, 
on  the  slide.  Static  electricity  will  usually 
keep  the  filter  on  the  slide  until  it  is  cleared. 

c.  Hold  the  glass  slide  supporting  the  filter 
approximately  1  to  2  cm  from  the  ^ss  tube 
port  where  the  acetone  vapor  is  escaping 
from  the  heated  flask.  The  acetone  vapor 
stream  should  cause  a  rnndnnsatioii  spot  on 
the  glass  slide  ca.  2  to  3  cm  in  diameter. 


Move  die  glass  slide  gently  in  the  vapor 
stream.  The  filter  should  clear  in  2  to  5  sec 
If  the  filter  curls,  distorts,  or  is  otherwise 
rendered  unusable,  the  vapor  stream  is 
fnobably  not  stroDg  enough.  Periodically 
wipe  the  outlet  port  with  tissue  to  prevent 
liquid  acetone  dripping  onto  the  filler. 

d.  Using  the  hypodermic  syringe  with  a  22- 
gauge  needle,  place  1  to  2  drops  of  triacetin 
on  the  filter.  Gently  lower  a  clean  25-mn 
square  cover  slip  down  onto  the  filter  at  • 
slight  angle  to  reduce  the  possibility  of 
forming  bubbles.  If  too  many  bubbles  form  or 
the  amount  of  triacatin  is  insufficient,  the 
cover  slip  may  become  detached  within  a  few 
hours. 

e.  Glue  the  edges  of  the  cover  slip  to  the 
glass  slide  using  a  lacquer  or  nail  polish. 

Note:  If  clearing  is  slow,  the  slide 
preparation  may  be  heated  on  a  hotplate 
(surface  temperature  SO  °Q  for  15  min.  to 
hasten  clearing.  Counting  may  proceed 
immediately  after  clearing  and  mountii^  are 
completed. 

Calibration  and  Quality  Control 

11.  Calibration  of  the  Walton-Beckett 
graticule.  The  diameter,  dc  (mm),  of  the 
circular  counting  area  and  the  disc  diameter 
must  be  spiecified  when  ordering  the 
graticule. 

a.  Insert  any  available  graticufe  into  the 
eyepiece  and  focus  so  that  the  graticule  lines 
are  sharp  and  clear. 

b.  Set  the  appropriate  interpupiUary 
distance  and,  if  applicafofe,  reaet  the 
binocular  head  adjustment  so  that  the 
magnification  remains  constant 

c.  Install  the  40  to  45  X  phase  objective. 

d.  Place  a  stage  micrometer  on  the 
microscope  object  stage  and  focus  the 
microscope  on  the  graduated  lines. 

e.  Measure  the  magnified  grid  length.  La 
(um),  using  the  stage  micrometer. 

f.  Remove  the  graticule  from  the 
microscope  and  measure  its  actual  grid 
length,  U  (mm).  This  can  best  be 
accomplished  by  rising  a  stage  fitted  with 
verniers. 

g.  Calculate  the  circle  diameter,  d^  (mm). 
for  the  Walton-Beckett  graticule: 


h.  Check  the  field  diameter,  D  (acceptable 
range  100  nmi  ±2  mm)  with  a  stage 
micrometer  upon  receipt  of  the  graticule  from 
the  manufecturer.  Determine  field  area 
(mm'). 

12.  Microscope  adjustments.  Pbllow  the 
manufecturer's  instructions  and  also  the 
following: 

a.  Adjust  the  light  source  for  even 
illumination  across  the  field  of  view  at  die 
condenser  iris. 

Note:  Kohler  illumination  is  preferred, 
where  available. 

b.  Focus  on  the  particulate  material  to  be 
examined. 

c.  Xteke  sure  that  the  field  iris  is  ia  focus, 
centered  on  the  sample,  and  open  oaiy 
enough  to  frilly  illumiaate  the  field  at  view. 
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d.  Um  tbc  totetoope  ocular  fupplied  by  the 
manuCKturer  to  Misura  that  the  phase  rings 
(annular  diaphragm  and  phase-shiflii>g 
elements)  are  concentric. 

13.  Check  the  phase-shift  detection  limit  of 
the  microecope  periodically. 

a.  Remove  the  HSE/NPL  phase-contrast  test 
slide  from  its  shipping  container  and  center 
it  under  the  phase  objective. 

b.  Bring  the  blocks  of  grooved  lines  into 
focus. 


:  The  slide  consists  of  seven  sets  of 
grooves  (ca.  20  grooves  to  each  block)  in 
descending  order  of  visibility  from  sets  1  to 
7.  The  requirements  for  counting  are  that  the 
microecope  optics  must  resolve  the  grooved 
lines  in  set  3  completely,  although  they  may 
appear  somewhat  bint,  and  that  the  grooved 
lines  in  sets  6  to  7  must  be  invisible.  Sets  4 
and  S  must  be  at  least  partially  visible  but 
may  vary  slightly  in  visibility  between 
microscopes.  A  microscope  which  fails  to 
meet  these  requirements  has  either  too  low 
or  too  high  a  resolubon  to  be  used  for 
asbestos  countiog. 

c.  If  the  image  quality  deteriorates,  clean 
the  microscope  optics  and.  if  the  problem 
persists,  consult  the  microscope 
manufacturer. 

14.  Quality  control  of  fiber  counts. 

a.  Prepare  and  count  field  blanks  along 
with  the  field  samples.  Report  the  counU  on 
each  blank.  Calculate  the  mean  of  the  field 
blank  counts  and  subtract  this  value  from 
each  sample  count  before  reporting  the 
results. 

Note  1:  The  identity  of  the  blank  filters 
should  be  unkno«vn  to  the  counter  until  all 
counts  have  been  completed. 

Note  2:  If  a  field  blank  yields  fiber  counts 
greater  than  7  fibers/100  fields,  leport 
possible  contamination  of  the  samples 

b.  Perform  blind  recounts  by  the  same 
counter  on  10  percent  of  filters  counted 
(slidM  relabeled  by  a  person  other  than  the 
counter). 

15.  Use  the  following  test  to  determine 
whether  a  pair  of  counts  on  the  same  filter 
should  be  rejected  because  of  possible  bias 
This  statistic  estimates  the  counting 
repeatability  at  >he  95  percent  confidence 
level.  Discard  the  sample  if  the  difference 
between  the  two  counts  exceeds  2.77  (F)s, 
where  F=average  of  the  two  fiber  counts  and 
s,«relative  standard  deviation,  which  should 
be  derived  by  each  laboratory  based  on 
historical  in-house  data. 


If  a  pair  of  counts  is  rejected  as  a 
result  of  this  test,  recount  the  remaining 
samples  in  the  set  and  test  the  new  counts 
against  the  first  counts.  Discard  all  rejected 
paired  counts. 

16.  Enroll  each  new  counter  in  a  training 
course  that  compares  performance  of 
counters  on  a  variety  of  samples  using  this 
procedure. 

N«lK  To  ensura  good  reproducibility,  all 
laboratories  engaged  in  asbestos  counting  are 
required  to  participate  in  the  Proficiency 
Analytical  Testing  (PAT)  Program  and  should 
routinely  participate  with  other  asbestos  fiber 
counting  Laboratories  in  the  exchange  of  field 
samples  to  compare  performance  of  counters. 


Measurement 

17.  Place  the  slide  on  the  mechanical  stage 
of  the  calibrated  microscope  with  the  center 
of  the  filter  under  the  objective  lens.  Focus 
the  microecope  on  the  plane  of  the  filter. 

18.  Regularly  check  phase-ring  alignment 
and  KohTer  illumination. 

19.  The  following  are  the  counting  rules: 

a.  Count  only  fibers  longer  than  5  um. 
Meastire  the  length  of  curved  fibers  along  the 
curve. 

b.  Count  only  fibers  with  a  length-to-width 
ratio  equal  to  or  greater  than  3:1. 

c.  For  fibers  that  cross  the  boundary  of  the 
graticule  field,  do  the  following: 

(1)  Count  any  fiber  longer  than  5  um  that 
lies  entirely  within  the  graticule  area. 

(2)  Count  as  */^  fiber  any  fiber  with  only 
one  end  lying  within  the  graticule  area. 

(3)  Do  not  count  any  fiber  that  crosses  the 
graticule  boundary  more  than  once. 

(4)  Reject  and  do  not  count  all  other  fibers. 

d.  Count  bundles  of  fibers  as  one  fiber 
unless  individual  fibers  can  be  identified  by 
observing  both  ends  of  a  fiber. 

e.  Count  enough  graticule  fields  to  yield 
100  fibers.  Count  a  minimum  of  20  fields. 
Stop  at  100  fields  regardless  of  fiber  count. 

20.  Start  counting  from  one  end  of  the  filter 
and  progress  along  a  radial  line  to  the  other 
end.  shift  either  up  or  down  on  the  filter,  and 
continue  in  the  reverse  direction.  Select 
fields  randomly  by  looking  away  from  the 
eyepiece  briefly  while  advancing  the 
mechanical  stage.  When  an  agglomerate 
covers  ca.  V%  or  more  of  the  field  of  view. 
reject  the  field  and  select  another.  Do  not 
report  rejected  fields  in  the  number  of  total 
fields  counted. 


:  When  counting  a  field,  continuously 
scan  a  range  of  focal  planes  by  moving  the 
fine  focus  knob  to  detect  very  fine  fibers 
which  have  become  embedded  in  the  filter. 
The  small-diameter  fibers  will  be  very  fsint 
but  are  an  important  contribution  to  the  total 
count. 

Calculations 

21.  Calculate  and  report  fiber  density  on 
the  filter.  E  (fibers/mm^);  by  dividing  the 
total  fiber  count,  F;  minus  the  mean  field 
blank  count.  B.  by  the  number  of  fields,  n: 
and  the  field  area.  \f  (0.00785  mm'  for  a 
properly  calibrated  Walton-Beckett  graticule): 


(F/n,)  -  (B/Hb) 


fibers/mm> 


where: 
ni — number  of  fields  in  submission  sample 
nb — number  of  fields  in  blank  sample 
22.  Calculate  the  concentration.  C  (f/cc).  of 

fibers  in  the  air  volume  sampled,  V  (L).  using 

the  effective  collection  area  of  the  filter,  Ac 

(385  mm>  for  a  25-mm  filter): 

(E)(Ac) 

C- 

V(10n 


Note;  Periodically  check  and  adjust  the 
value  of  Ac.  if  necessary. 


Appendix  C  to  Subpart  G— Qnalitatim  and 
QuantiUthrB  Fit  Teating  Procsduraa— 
Mandatory 

Qualitative  Fit  Test  Protocols 

I.  Isoamyl  Acetate  Protocol 

A.  Odor  Threshold  Screening.  1.  Three  1- 
liter  glass  jars  with  metal  lids  (e.g.  Mason  or 
Bell  jars)  are  required. 

2.  Odor-free  water  (e.g.  distilled  or  spring 
water)  at  approximately  25  *C  shall  be  used 
for  the  solutions. 

3.  The  isoamyl  acetate  (lAA)  (also  known 
as  isopentyl  acetate)  stock  solution  is 
prepared  by  adding  1  cc  of  pure  lAA  to  800 
cc  of  odor-free  water  in  a  1-liter  jar  and 
shaking  for  30  seconds.  This  solution  shall  be 
prepared  new  at  least  weekly. 

4.  The  screening  test  shall  be  conducted  in 
a  room  separate  from  the  room  used  for 
actual  fit  testing.  The  two  rooms  shall  be  well 
ventilated  but  shall  not  be  connected  to  the 
same  recirculating  ventilation  system. 

5.  The  odor  test  solution  is  prepared  in  a 
second  jar  by  placing  0.4  oc  of  the  stock 
solution  into  500  cc  of  odor-free  water  using 
a  clean  dropfter  or  pipette.  Shake  for  30 
seconds  and  allow  to  stand  for  two  to  three 
minutes  so  that  the  LAA  concentration  above 
the  liquid  may  reach  equilibrium.  This 
solution  may  be  used  for  only  one  day. 

6.  A  test  blank  is  prepared  in  a  third  jar  by 
adding  500  cc  of  odor-free  water. 

7.  libe  odor  test  and  test  blank  jars  shall 
be  labeled  1  and  2  for  jar  identification.  If  the 
labels  are  put  on  the  lids  they  can  be 
periodically  peeled,  dried  off,  and  switched 
to  maintain  the  integrity  of  the  test. 

8.  The  following  instructions  shall  be 
typed  on  a  card  and  placed  on  the  table  in 
front  of  the  two  test  jars  (i.e.  1  and  2):  "The 
purpose  of  this  test  is  to  determine  if  y6u  can 
smell  banana  oil  at  a  low  concentration.  The 
two  bottles  in  front  of  you  contain  water.  One 
of  these  bottles  also  contains  a  small  amount 
of  banana  oil.  Be  sure  the  covers  are  on  tight, 
then  shake  each  bottle  for  two  seconds. 
Unscrew  the  lid  of  each  bottle,  one  at  a  time, 
and  sniff  at  the  mouth  of  the  bottle.  Indicate 
to  the  test  conductor  which  bottle  contains 
banana  oil." 

9.  The  mixtiues  used  in  the  lAA  odor 
detection  test  shall  be  prepared  in  an  area 
separate  from  where  the  test  is  performed,  in 
order  to  prevent  olfactory  fatigue  in  the 
subject. 

10.  If  the  test  subject  is  unable  to  identify 
correctly  the  jar  containing  the  odor  test 
solution,  the  lAA  qualitative  fit  test  may  not 
be  used. 

11.  If  the  test  subject  correctly  identifies 
the  jar  containing  the  odor  test  solution,  the 
test  subject  may  proceed  to  respirator 
selection  and  fit  testing. 

B.  Respirator  selection.  1.  The  test  subject 
shall  be  allowed  to  pick  the  most  comfortable 
respirator  from  a  selection  including 
respirators  of  various  sizes  from  different 
manufacturers.  The  selection  shall  include  at 
least  five  sizes  of  elastomeric  half  facepieces, 
from  at  least  two  manufocturers. 

2.  The  selection  process  shall  be  conducted 
in  a  room  separate  from  the  fit-test  chamber 
to  prevent  odor  fatigue.  Prior  to  the  selection 
process,  the  test  subjecl  shall  be  shown  how 
to  put  on  a  respirator,  how  it  should  be 


positioned  on  the  face,  how  to  aet  stiap 
tension,  and  how  to  determine  a 
"comfortable"  respirator.  A  mirrar  afaall  be 
available  to  assist  the  subject  in  evaluating 
the  fit  and  positioning  of  the  respirator.  This 
instruction  may  not  constitute  the  subject's 
formal  training  on  respirator  use.  as  it  is  only 
a  review. 

3.  The  test  subject  should  onderstand  that 
the  employee  is  being  asked  to  select  the 
respirator  which  provides  the  most 
comfortable  fit  Each  respirator  represents  a 
different  size  and  shape  and.  if  fitted 
prt^ierly  and  used  properly,  will  provide 
adequate  protection. 

4.  The  test  subject  holds  each  fJacepiece  up 
to  the  face  and  eliminates  those  which 
obviously  do  not  give  a  comfortable  fit. 
Normally,  selection  will  begin  with  a  half- 
mask  and  if  a  good  fit  cannot  be  found,  the 
subject  will  be  asked  to  test  the  full  facepiece 
respirators.  (A  small  percentage  of  users  will 
not  be  able  to  wear  any  half-mask.) 

5.  The  more  comfortable  facepieces  are 
noted:  the  most  comfortable  mask  is  donned 
and  worn  at  least  five  minutes  to  assess 
comfort.  All  donning  and  adjustments  of  the 
fiacepieces  shall  be  performed  by  the  test 
subject  without  assistance  from  the  test 
conductor  or  other  person.  Assistance  in 
assessing  comfort  can  be  given  by  discussing 
the  points  of  #6  below.  If  the  test  subject  is 
not  familiar  with  using  a  particular 
respirator,  the  test  subject  shall  be  directed 
to  don  the  mask  several  times  and  to  adjust 
the  straps  each  time  to  become  adept  at 
setting  proper  tension  on  the  straps. 

6.  Assessment  of  comfort  shall  include 
reviewing  the  following  points  with  the  test 
subject  and  allowing  the  test  subject  adequate 
time  to  determine  the  comfort  of  the 
respirator 

•  Positioning  of  mask  on  nose. 

•  Room  for  eye  protection. 

•  Room  to  talk. 

•  Positioning  mask  on  face  and  cheeks. 

7.  The  following  criteria  shall  be  used  to 
help  determine  the  adequacy  of  the  respirator 

•  Chin  properly  placed. 

•  Strap  tension. 

•  Fit  across  noee  bridge. 

•  Distance  from  nose  to  chin.  * 

•  Tendency  to  slip. 

•  Self-observation  in  mirror. 

8.  The  test  subject  shall  conduct  the 
conventional  negative  and  positive-pressure 
fit  checks  (e.g..  see  ANSI  Z88.2-1980).  Before 
conducting  the  negative-  or  positive-pressure 
test,  the  siibject  shall  be  told  to  "seat"  the 
mask  by  rapidly  moving  the  head  from  side- 
to-side  and  up  and  down,  while  taking  a  few 
deep  breaths. 

9.  The  test  subject  is  now  ready  for  fit  ~ 
testing. 

10.  After  passing  the  fit  test,  the  test  subject 
shall  be  questioned  again  regarding  the 
comfort  of  the  respirator.  If  it  has  become 
uncomfortable,  another  model  of  respirator 
shall  be  tried. 

11.  The  employee  shall  be  given  the 
opportunity  to  select  a  difiarent  focepiece 
and  be  retested  if  the  cfaoaea  fKSfitece 
become*  tncMMingiy  HBcomfortable  at  any 


C  Fit  lest  1.  Tke  fit  tot  chuBber  shall  be 
similar  to  a  clear  55  galloa  dnun  iiner 


suspended  inverted  over  a  2  foot  diameter 
frame,  so  that  the  top  of  the  chamber  is  about 
6  inches  above  the  test  subject's  head.  The 
inside  top  center  of  the  chamber  shall  have 
a  small  fenok  attached. 

2.  Each  respirator  used  for  the  fitting  and 
fit  testing  shall  be  equipped  with  organic 
vapor  cartridges  or  offer  protection  against 
organic  vapors.  The  cartridges  or  masks  shall 
be  changed  at  least  weekly. 

3.  After  selection,  donning,  and  properly 
adjusting  a  Aspirator,  the  test  subject  shall 
wear  it  to  the^t  testing  room.  This  room 
shall  be  separate  from  the  room  used  for  odor 
threshold  screening  and  respirator  selection, 
and  shall  be  well  ventilated,  as  by  an  exhaust 
fan  or  lab  hood,  to  prevent  genera)  room 
contamination. 

4.  A  copy  of  the  following  test  exercises 
and  rainbow  passage  shall  be  taped  to  the 
inside  of  the  test  chamber: 

Test  Exercises 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  reguhr. 

iii.  Turn  bead  all  the  way  from  one  side  to 
the  other.  Inhale  on  each  side.  Be  certain 
movement  is  complete.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Inhale  when 
head  is  in  the  full  up  position  (looking 
toward  ceiling).  Be  certain  motions  are 
complete  and  made  about  every  second.  Do 
not  bump  the  respirator  on  the  chest 

V.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  fcrilowing  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  %vill 
result  in  a  vride  range  of  itcial  movements, 
and  thus  be  useful  to  satisfy  this  requirement 
Alteroabve  passages  which  serve  the  same 
purpose  may  also  be  used. 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 

Rainbow  Passage.  When  the  sunlight 
strikes  raindrops  in  the  air,  they  act  like  a 
prism  and  form  a  rainbow.  The  rainbow  is  a 
division  o4  white  light  into  many  beautifoi 
colors.  These  take  the  shape  of  a  long  roimd 
arch,  with  its  path  high  above,  and  its  two 
ends  apparently  beyond  the  horizon.  There 
is.  according  to  legend,  a  boiling  pot  of  gold 
at  one  end.  People  look,  but  no  one  ever  finds 
it  When  a  man  looks  for  something  beyond 
reach,  his  friends  say  he  is  looking  for  the  pot 
of  gold  at  the  end  of  the  rainbow. 

5.  Each  test  subject  shall  wear  the 
respirator  for  at  leiast  10  minutes  before 
starting  the  fit  test 

6.  Upon  entering  the  test  chamber,  the  test 
subject  shall  be  given  a  6  inch  by  S  inch 
piece  of  paper  towel  or  other  porous 
absorbent  single  ply  material,  folded  in  half 
and  wetted  with  thnt-quaxtm  at  ooe  cc  td 
pure  LAA.  The  test  subject  shalliung  the  wet 
towel  on  the  hook  at  the  top  of  the  chamber. 

7.  AJIow  two  minutes  for  the  lAA  test 
concentration  to  be  reached  before  starting 
the  fit-test  exercises.  This  wouM  be  an 
appropriate  time  to  talk  with  the  test  subject, 
to  explain  the  fit  test,  the  importance  of 
cooperation,  the  purpose  for  the  head 
exerciass.  or  to  denxmstnte  some  of  the 
exercises. 

8.  Each  exercise  described  in  #4  above 
shall  be  performed  for  at 


9.  If  at  any  time  during  the  test,  the  subject 
detects  the  banana-like  odor  of  lAA,  the  test 
has  failed.  The  subject  shall  quickly  exit  &t>ra 
the  test  chamber  and  leave  the  test  area  to 
avoid  olfactcny  faHgn^ 

10.  If  the  test  is  failed,  the  subject  shall 
return  to  the  selection  room  and  remove  the 
respirator,  repeat  the  odor  sensitivity  test 
select  and  put  on  another  respirator,  return 
to  the  test  chamber,  and  again  begin  the 
procedure  described  in  c(4)  through  c(8) 
above.  The  process  continues  until  a 
respirator  that  fits  well  has  been  found. 
Should  the  odor  sensitivity  test  be  failed,  the 
subject  shall  wait  about  5  minutes  before 
retesting.  Odor  sensitivity  will  usually  have 
returned  by  this  time. 

11.  If  a  person  cannot  pass  the  fit  test 
described  above  wearing  a  half-mask 
respirator  from  the  available  selection,  full 
facepiece  models  must  be  used. 

12.  When  a  respirator  is  found  that  passes 
the  test,  the  subject  breaks  the  faceseal  and 
takes  a  breath  before  exiting  the  chamber. 
This  is  to  assure  that  the  reason  the  test 
subject  is  not  smelling  the  LAA  is  the  good 
fit  of  the  respirator  fiaoepiece  seal  and  not 
olfoctory  fatigue. 

13.  When  the  test  subject  leaves  the 
chamber,  the  subject  shall  remove  the 
saturated  towel  and  return  it  to  the  person 
conducting  the  test  To  keep  the  area  from 
becoming  contaminated,  the  used  towels 
shall  be  kept  in  a  self-sealing  bag  so  there  is 
no  significant  LAA  concentration  buildup  in 
the  test  chamber  during  subsequent  tests. 

14.  At  least  two  facepieces  shall  be  selected 
for  the  LAA  test  protocol.  The  test  subject 
^hall  be  given  the  opportunity  to  wear  them 
for  one  week  to  choose  the  one  which  is  more 
comfortable  to  wear. 

15.  Persons  who  have  successfully  passed 
this  fit  test  with  a  half-mask  respirator  may 
be  assigned  the  use  of  the  test  respirator  in 
atmospheres  with  up  to  10  times  the  PEL  of 
airborne  asbestos,  hi  atmospheres  greater 
than  10  times,  and  less  than  100  times  the 
PEL  (up  to  1(»  ppm),  the  subject  must  pass 
the  LAA  test  using  a  full  face  negative 
pressure  respirator. 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  die 
facepiece  seahng  surface. 

17.  If  hair  growth  or  apparel  interfere  writh 
a  satisfactory  fit,  then  they  shall  be  aheied  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powefred 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18.  If  a  test  subject  exhibits  riifficutty  in 
breathing  during  the  tests,  she  or  he  shaM  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  lest  subject  can  wem  a  respirator 
while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repealed 
at  least  every  six  months. 

20.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitarive  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1 )  Weight  change  of  20  pounds  or  more. 

(2)  Significant  fodnl  scwring  in  the  ares  of 
the  facepiece  seal. 


UMI 


547%t  Federal  Regirter  /  Vol.  59.  No.  210  /Tuesday,  November  1.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  210  /Tuesday,  November  1,  1994  /  Proposed  Rules  54765 


(3)  Significant  dental  changes:  i.e., 
multiple  extractiont  writbout  proethesis,  or 
acquiring  dentures. 

(4)  Reconstructive  or  cosmetic  suisary.  or 

(5)  Any  other  condition  that  may  intarfsr* 
with  bcepiece  sealing. 

D.  RBCordkeeping.  A  summary  of  all  test 
results  shall  be  maintained  in  each  onice  for 
3  yaars.  The  summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  the  test  conductor. 

(4)  Respiraton  selected  (indicate 
manuCM:turer.  model,  size  and  approval 
number). 

(5)  Testing  agent. 

n.  Saccharin  Solution  Aerosol  Protocol 

A.  Respirator  miection.  Respirators  shall  be 
selected  as  described  in  section  IB  (respirator 
Selection)  above,  except  that  eech  respirator 
shall  be  equipped  with  a  particulate  filter. 

B  Taste  threshold  screening.  1.  An 
enclofure  about  head  and  sbmilders  shall  be 
used  for  tKreshold  screening  (to  determine  if 
the  individual  can  taste  saccharin)  and  for  fit 
testing.  The  enclosure  shall  be  approximately 
12  inches  in  diameter  by  14  inches  tall  with 
at  least  the  front  clear  to  allow  free 
movement  of  the  head  when  a  respirator  is 
worn. 

2.  The  test  enclosure  shall  have  a  three- 
quarter  inch  hole  in  front  of  the  test  subject's 
noee  and  mouth  area  to  accommodate  the 
nebulizer  nozzle. 

3.  The  entire  screening  and  testing 
procedure  shall  be  explained  to  the  test 
subject  prior  to  conducting  the  screening  test. 

4.  During  the  threshold  screening  test,  the 
test  subject  shall  don  the  test  enclosure  and 
breathe  with  mouth  open  with  tongue 
extended. 

5.  Using  a  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  or  equivalent,  the  test 
conductor  shall  spray  the  threshold  check 
solution  into  the  enclosure.  This  nebulizer 
shall  be  clearly  marlied  to  distinqutsh  it  from 
the  fit  test  solution  nebulizer. 

6.  The  threshold  check  solution  consists  of 
0.83  gram  of  sodium  saccharin,  USP  in  water. 
It  can  be  prepared  by  putting  1  cc  of  the  test 
solution  (see  C7  below)  in  100  cc  of  water. 

7.  To  produce  the  aerosol,  the  nebulizer 
bulb  is  firmly  squeezed  so  that  it  collapses 
completely,  then  is  released  and  allowed  to 
expand  fully. 

8.  Ten  squeezes  of  the  nebulizer  bulb  are 
repeated  rapidly  and  then  the  test  subject  is 
asked  whether  the  saccharin  can  be  tasted. 

9.  If  the  first  response  is  negative,  ten  more 
squeezes  of  the  nebulizer  bulb  are  repeated 
rapidly  and  the  test  subject  is  again  asked 
whether  the  saccharin  can  be  tasted. 

10.  If  the  second  response  is  negative,  ten 
more  squeezes  are  repeated  rapidly  and  the 
test  subject  is  again  asked  whether  the 
saccharin  can  be  tasted. 

11.  The  lest  conductor  will  take  note  of  the 
number  of  squeezes  required  to  elicit  a  taste 
rMponse. 

12.  If  the  saccharin  is  not  tasted  after  30 
squeezes  (Step  10),  the  saccharin  fit  test 
cannot  be  performed  on  the  test  subject. 

13.  If  a  taste  response  is  elicited,  the  test 
subject  shall  be  asked  to  take  note  of  the  taste 
for  refarence  in  the  fit  test. 


14.  Comet  use  of  the  nebullaar  maana  that 
approximately  1  oc  of  liquid  is  used  at  a  time 
in  the  nebulizer  body. 

15.  The  nebulizer  shall  be  thoroughly 
rinsed  in  water,  shaken  dry,  and  refilled  at 
least  every  four  houn. 

C  Fit  Test  1.  The  test  subject  shall  don 
and  adjust  the  respirator  without  assistance 
from  any  person. 

2.  The  fit  test  uses  the  same  enclosure 
described  in  IIB  above. 

3.  Each  test  subject  shall  wear  the 
respirator  for  at  least  10  minutes  before 
starting  the  fit  test. 

4.  The  test  subject  shall  don  the  enclosure 
while  wearing  the  respirator  selected  in 
section  IB  above.  This  respirator  shall  be 
properly  adjusted  and  equipped  with  a 
paniculate  filter. 

5.  The  test  subject  may  not  eat,  drink 
(except  plain  water),  or  chew  gum  for  15 
minutes  before  the  test. 

6.  A  second  DeVilbiss  Model  40  Inhalation 
Medication  Nebulizer  is  used  to  spray  the  fit 
test  solution  into  the  enclosure.  This 
nebulizer  shall  be  clearly  marked  to 
distinquish  it  from  the  screening  test  solution 
nebulizer. 

7.  The  fit  test  solution  is  prepared  by 
adding  83  grams  of  sodium  saccharin  to  100 
cc  of  %vann  water. 

8.  As  before,  the  test  subject  shall  breathe 
with  mouth  open  and  tongue  extended. 

9.  The  nebulizer  is  inserted  into  the  hole 
in  the  front  of  the  enclosure  and  the  fit  test 
solution  is  sprayed  into  the  enclosure  using 
the  same  technique  as  for  the  taste  threshold 
screening  and  the  same  number  of  squeezes 
required  to  elicit  a  taste  response  in  the 
screening.  (See  B.8  through  B.IO  above). 

10.  After  generation  of  the  aerosol,  reed  the 
following  instructions  to  the  test  subject.  The 
test  subject  shall  perform  the  exercises  for 
one  minute  each. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete.  Inhale  when  head  is 
in  the  full  up  position  (when  looking  toward 
the  ceiling).  Do  not  bump  the  respirator  on 
the  chest. 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Reading  it  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
piupoee  may  also  be  used. 

Rainbow  Passage.  When  the  sunlight 
strikes  raindrops  in  the  air,  they  act  like  a 
prism  and  form  a  rainbow.  The  rainbow  is  a 
division  of  white  light  into  many  beautiful 
colors.  These  take  the  shapw  of  a  long  round 
arch,  with  its  path  high  above,  and  its  two 
ends  apparently  beyond  the  horizon.  There 
is,  according  to  legend,  a  boiling  pot  of  gold 
at  one  end.  People  look,  but  no  one  ever  finds 
it.  When  a  man  looks  for  something  beyond 
his  reach,  his  friends  say  he  is  looking  for  the 
pot  of  gold  at  the  end  of  the  rainbow. 

vi.  yiSS,^"g  in  place. 


vii.  Breathe  nonnally. 

11.  At  the  beginning  of  each  exercise,  the 
aerosol  concentration  shall  be  replenished 
using  ooe-half  the  number  of  squeezes  as 
initially  deacribad  in  C9. 

12.  The  test  subject  shall  indicate  to  the 
test  conductor,  if  at  any  time  during  the  fit 
test,  the  taste  of  saccharin  is  detected. 

13.  If  the  saccharin  is  detected,  the  fit  is 
deemed  unsatisfactory  and  a  different 
respirator  shall  be  tried. 

14.  At  least  two  facepieces  shall  be  selected 
by  the  saccharin  solution  aerosol  test 
protocol.  The  test  subject  shall  be  given  the 
opportunity  to  wear  them  for  one  week  to 
choose  the  one  which  is  more  comfortable  to 
wear. 

15.  Successful  completion  of  the  test 
protocol  shall  allow  the  use  of  the  half  mask 
tested  respirator  in  contaminated 
atmospheres  up  to  10  times  the  PEL  of 
asbestos.  In  other  «vords  this  protocol  may  be 
used  to  assign  protection  factors  no  higher 
than  ten. 

16.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
Eacepiece  sealing  surface. 

17.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit.  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

18.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

19.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

20.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more. 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal. 

(Insignificant  dental  changes:  i.e., 
multiple  extractions  without  prosthesis,  or 
acquiring  dentures. 

(4)  Reconstructive  or  cosmetic  surgery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

D.  Recordkeeping.  A  summary  of  all  test 
results  shall  be  maintained  in  each  office  for 
3  years.  The  summary  shall  include: 

(1)  Name  of  test  subject. 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufecturer,  model,  size  and  approval 
number). 

(5)  Testing  agent. 

ni.  Irritant  Fume  Protocol 

A.  Respirator  selection.  Respirators  shall  be 
selected  as  described  in  section  IB  above, 
except  that  each  respirator  shall  be  equipped 
with  a  high-efficiency  cartridge. 

B.  Fit  test  1.  The  test  subject  shall  be 
allowed  to  smell  a  weak  concentration  of  the 
irritant  smoke  to  familiarize  the  subject  with 
the  characteristic  odor. 


2.  The  test  subject  shall  properly  don  the 
respirator  aelacted  as  above,  and  wear  it  for 
at  least  10  minutes  before  starting  the  fit  test. 

3.  The  test  conductor  shall  review  this 
protocol  with  the  test  subject  before  testing. 

4.  The  test  subject  shall  perform  the 
conventional  positive-pressure  and  negative- 
pressure  fit  checks  (see  ANSI  Z88.2  1980). 
Failure  of  either  check  shall  be  cause  to 
select  an  alternate  respirator. 

5.  Break  both  ends  of  a  ventilation  smoke 
tube  containing  stannic  oxychloride,  such  as 
the  MSA  part  #5645,  or  equivalent.  Attach  a 
short  length  of  tubing  to  one  end  of  the 
smoke  tube.  Attach  the  other  end  of  the 
smoke  tube  to  a  low-pressure  air  pump  set  to 
deliver  200  milliliters  per  minute. 

6.  Advise  the  test  subject  that  the  smoke 
can  be  irritating  to  the  eyes  and  instruct  the 
subject  to  keep  the  eyes  closed  while  the  test 
is  performed. 

7.  The  test  conductor  shall  direct  the 
stream  of  Irritant  smoke  from  the  tube 
towards  the  foceseal  area  of  the  test  subject. 
The  person  conducting  the  test  shall  begin 
with  the  tube  at  least  12  inches  from  the 
facepiece  and  gradually  move  to  within  one 
inch,  moving  around  the  whole  perimeter  of 
the  mask. 

8.  The  test  subject  shall  be  instructed  to  do 
the  following  exercises  while  the  respirator  is 
being  challenged  by  the  smoke.  Each  exercise 
shall  be  performed  for  one  minute. 

i.  Breathe  normally. 

ii.  Breathe  deeply.  Be  certain  breaths  are 
deep  and  regular. 

iii.  Turn  head  all  the  way  from  one  side  to 
the  other.  Be  certain  movement  is  complete. 
Inhale  on  each  side.  Do  not  bump  the 
respirator  against  the  shoulders. 

iv.  Nod  head  up-and-down.  Be  certain 
motions  are  complete  and  made  every 
second.  Inhale  when  head  is  in  the  full  up 
position  (looking  toward  ceiling).  Do  not 
bump  the  respirator  against  the  chest. 

v.  Talking.  Talk  aloud  and  slowly  for 
several  minutes.  The  following  paragraph  is 
called  the  Rainbow  Passage.  Repeating  it  after 
the  test  conductor  (keeping  eyes  closed)  will 
result  in  a  wide  range  of  facial  movements, 
and  thus  be  useful  to  satisfy  this  requirement. 
Alternative  passages  which  serve  the  same 
piupose  may  also  be  used. 

Rainbow  Passage.  Wl^en  the  sunlight 
strikes  raindrops  in  the  air,  they  act  like  a 
prism  and  form  a  rainbow.  The  rainbow  is  a 
division  of  white  light  into  many  beautiful 
colors.  These  take  the  shape  of  a  long  round 
arch,  with  its  path  high  above,  and  its  two 
ends  apparently  beyond  the  horizon.  There 
is.  according  to  legend,  a  boiling  pot  of  gold 
at  one  end.  People  look,  but  no  one  ever  finds 
it.  When  a  man  looks  for  something  beyond 
his  reach,  his  friends  say  he  is  looking  for  the 
pot  of  gold  at  the  end  of  the  rainbow. 

vi.  Jogging  in  place. 

vii.  Breathe  normally. 

9.  The  test  subject  shall  indicate  to  the  test 
conductor  if  the  irritant  smoke  is  detected.  If 
smoke  is  detected,  the  test  conductor  shall 
stop  the  test  In  this  case,  the  tested  respirator 
is  rejected  and  another  respirator  shall  be 
selected. 

10.  Each  test  subject  passing  the  smoke  test 
(i.e.  without  detecting  the  smoke)  shall  be 
given  a  sensitivity  check  of  smoke  frxMn  the 


same  tube  to  determine  if  the  test  subject 
reacts  to  the  smoke.  Failure  to  evoke  a 
response  shall  void  the  fit  test 

11.  Steps  B4,  B9,  BlO  of  this  fit  test 
protocol  shall  be  performed  in  a  location 
with  exhaust  ventilation  sufficient  to  prevent 
general  contamination  of  the  testing  area  by 
the  test  agents. 

12.  At  least  two  facepieces  shall  be  selected 
by  the  irritant  fume  test  protocol.  The  test 
subject  shall  be  given  the  opp>ortunity  to  wear 
them  for  one  week  to  choose  the  one  which 

is  more  comfortable  to  wear. 

13.  Respirators  successfully  tet^ted  by  the 
protocol  may  be  used  in  contaminated 
atmospheres  up  to  ten  times  the  PEL  of 
asbestos. 

14.  The  test  shall  not  be  conducted  if  there 
is  any  hair  growth  between  the  skin  and  the 
facepiece  sealing  surface. 

15.  If  hair  growth  or  apparel  interfere  with 
a  satisfactory  fit,  then  they  shall  be  altered  or 
removed  so  as  to  eliminate  interference  and 
allow  a  satisfactory  fit  If  a  satisfactory  fit  is 
still  not  attained,  the  test  subject  must  use  a 
positive-pressure  respirator  such  as  powered 
air-purifying  respirators,  supplied  air 
respirator,  or  self-contained  breathing 
apparatus. 

16.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respiratory 
diseases  or  pulmonary  medicine  to  determine 
whe,ther  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

17.  Qualitative  fit  testing  shall  be  repeated 
at  least  every  six  months. 

18.  In  addition,  because  the  sealing  of  the 
respirator  may  be  affected,  qualitative  fit 
testing  shall  be  ref>eated  Immediately  when 
the  test  subject  has  a: 

(1)  Weight  change  of  20  pounds  or  more, 

(2)  Significant  facial  scarring  in  the  area  of 
the  facepiece  seal, 

(3)  Significant  dental  changes:  i.e., 
multiple  extractions  without  prosthesis,  or 
acquiring  dentiires, 

(4)  Reconstructive  or  cosmetic  siugery,  or 

(5)  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

C.  Recordkeeping.  A  summary  of  all  test 
results  shall  be  maintained  in  each  office  for 
3  years.  The  summary  shall  include: 

(1)  Name  of  test  subject 

(2)  Date  of  testing. 

(3)  Name  of  test  conductor. 

(4)  Respirators  selected  (indicate 
manufacturer,  model,  size  end  approval 
number). 

(5)  Testing  agent. 

Quantitative  Fit  Test  Procedures 

1.  General 

a.  The  method  applies  to  the  negative- 
pressiue  nonpowered  air-purifying 
respirators  only. 

b.  The  employer  shall  assign  one 
individual  who  shall  assimie  the  full 
responsibility  for  implementing  the 
respirator  quantitative  fit  test  program. 

2.  Definitions 

a.  "Quantitative  Fit  Test"  means  the 
measurement  of  the  eSectiveness  of  a 
respirator  seal  in  excluding  the  ambient 
atmosphere.  The  test  is  performed  by 


dividing  the  measured  concentration  of 
challenge  agent  in  a  test  chamber  by  the 
measured  concentration  of  the  challenge 
agent  inside  the  respirator  facepiece  when 
the  normal  air  purifying  element  has  been 
replaced  by  an  essentially  perfect  purifying 
element 

b.  "Challenge  Agent"  means  the  air 
contaminant  introduced  into  a  te^  chamber 
so  that  its  concentration  inside  and  outside 
the  respirator  may  be  compared. 

c.  "Test  Subject"  means  the  person 
wearing  the  respirator  for  quantitative  fit 
testing. 

d.  "Nonmal  Standing  Position"  means 
standing  erect  and  straight  with  arms  down 
along  the  sides  and  looking  straight  ahead. 

e.  "Fit  Factor"  means  the  ratio  of  challenge 
agent  concentration  outside  with  respect  to 
the  inside  of  a  respirator  inlet  covering 
(facepiece  or  enclosure). 

3.  Apparatus 

a.  Instrumentation.  Com  oil.  sodium 
chloride  or  other  appropriate  aerosol 
generation,  dilution,  and  measurement 
systems  shall  be  used  for  quantitative  fit  test. 

b.  Test  chamber.  The  test  chamber  shall  be 
large  enough  to  permit  all  test  subjects  to 
perform  freely  all  required  exercises  without 
distributing  the  challenge  agent 
concentration  or  the  measurement  apparatus. 
The  test  chamber  shall  be  equipped  and 
constructed  so  that  the  challenge  agent  is 
eHectively  isolated  from  the  ambient  air  yet 
uniform  in  concentration  throughout  the 
chamber. 

c.  When  testing  air-purifying  respirators, 
the  normal  filter  or  cartridge  element  shall  be 
replaced  with  a  high-efficiency  particulate 
filter  supplied  by  the  same  manufacturer. 

d.  The  sampling  instrument  shall  be 
selected  so  that  a  strip  chart  record  may  be 
made  of  the  test  showing  the  rise  and  fall  of 
challenge  agent  concentration  with  each 
inspiration  and  expiration  at  fit  factors  of  at 
least  2,000. 

e.  The  combination  of  substitute  air- 
purifying  elements  (if  any),  challenge  «gent, 
and  challenge  agent  concentration  in  the  test 
chamber  shall  be  such  that  the  test  subject  is 
not  exposed  in  excess  of  PEL  to  the  challenge 
agent  at  any  time  during  ibe  testing  process. 

f.  The  sampling  port  on  the  test  sp>ecimen 
respirator  shall  be  placed  and  constructed  so 
that  there  is  no  detectable  leak  around  the 
port,  a  free  air  fiow  is  allowed  into  the 
sampling  line  at  all  times  and  so  there  is  no 
interference  with  the  fit  or  performance  of 
the  respirator. 

g.  The  test  chamber  and  test  set-up  shall 
permit  the  person  administering  the  test  to 
observe  one  test  subject  inside  the  chamber 
during  the  test. 

h.  The  equipment  generating  the  challenge 
atmosphere  shall  maintain  the  concentration 
of  challenge  agent  constant  within  a  10 
percent  variation  for  the  duration  of  the  test. 

i.  The  time  lag  (interval  between  an  event 
and  its  being  reccntled  on  the  strip  chari)  of 
the  instrumentation  may  not  exceed  2 
seconds. 

j.  The  tubing  for  the  test  chamber 
atmosphere  and  for  the  respirator  sampling 
port  shall  be  the  same  diameter,  length  and 
material.  It  shall  be  kept  as  shori  as  possible. 
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The  unallMt  dianMtar  tubing  racommended 
by  the  manu&cturer  •hall  be  used. 

k.  The  exhaust  flow  from  the  test  chamber 
shall  pass  through  a  high -efficiency  filter 
before  release  to  the  room. 

I.  When  sodium  chloride  aeroaol  is  used, 
the  relative  humidity  inside  the  test  chamber 
shall  not  exceed  50  percent. 

4.  Procedural  Requirements 

a.  The  fitting  of  half-mask  respirator* 
should  be  started  with  those  having  multiple 
si2es  and  a  variety  of  interchangeable 
cartridges  and  canisters  such  as  the  MSA 
Comfo  II-M.  North  M,  Survivair  M,  A-O  M. 
or  Scott-M.  Use  either  of  the  tests  outlined 
below  to  assure  that  the  Cacepiece  is  properly 
adjusted. 

(1)  Ptxitive-pnssum  test.  With  the  exhaust 
port(s)  blocked,  the  negative-pressure  of 
slight  inhalation  should  remain  constant  for 
several  seconds. 

(2)  NemcMve-pnssum  lest.  With  the  intake 
port(s)  blocked,  the  negative-prMsure  of 
slight  inhalation  should  remain  constant  for 
several  seconds. 

b.  After  m  bcepiece  is  adjusted,  the  test 
subject  shall  wear  the  bcepiece  for  at  least 

5  minutae  before  conducting  a  Qualitative  test 
by  using  either  of  the  methods  described 
below  and  using  the  exercise  regime 
described  in  5.a..  b..  c,  d.  and  e. 

( 1 )  Isoamyi  acetate  test.  When  using 
organic  vapor  cartridges,  the  test  subject  who 
can  smell  the  odor  should  be  unable  to  detect 
the  odor  of  iaoamyl  acetate  squirted  into  the 
air  near  the  most  vulnerable  portions  of  the 
faceplece  seal.  In  a  location  which  is 
separated  from  the  test  area,  the  test  subject 
shall  be  instructed  to  close  her/his  eyes 
during  the  taet  period.  A  combination 
cartrioge  or  canister  «irith  organic  vapor  and 
high-emcienry  Filters  shall  bis  used  when 
available  for  the  particular  mask  being  tested. 
The  test  subject  shall  be  given  an  opportunity 
to  smell  the  odor  of  isoamyi  acetate  before 
the  test  is  conducted. 

(2)  Irritant  fume  test.  When  using  high- 
efficiency  filters,  the  test  subject  should  be 
unable  to  detect  the  odor  of  irritant  fume 
(stannic  chloride  or  titanium  tetrachloride 
ventilation  Hiioke  tubes)  squirted  into  the  air 
near  the  meet  vulnerable  portions  of  the 
Cacepiece  seal.  The  test  subject  shall  be 
inatTrx:ted  to  close  her/his  eyes  during  the 
test  period. 

c.  The  test  subject  may  enter  the 
quantitative  testing  chamber  only  if  she  or  he 
has  obtained  a  satisfactory  fit  as  stated  in  4.b. 
of  this  Appendix 

d.  Before  the  subject  enters  the  test 
chamber,  a  reasonably  stable  challenge  agent 
concentration  shall  be  measured  in  the  test 
chamber. 

e.  Immediately  after  the  subject  enters  the 
lest  chamber,  the  challenge  agent 
concentration  inside  the  respirator  shall  be 
measured  to  ensure  that  the  peak  penetration 
does  not  exceed  S  percent  for  a  half-mask  and 
1  percent  for  a  hill  bcepiece. 

t  A  stable  challenge  agent  concentration 
shall  be  obtained  prior  to  the  actual  start  of 
testing. 

g.  Respirator  rwtnlniag  itnpe  may  not  be 
overtightaoad  for  taedng.  The  atrepa  shall  be 
adjusted  bv  the  weanr  to  give  a  reasonably 
cconfcMlabU  fit  typical  uf  oocx&al  usa- 


5.  Exercise  Regime 

Prior  to  entering  the  test  chamber,  the  test 
subject  shall  be  given  complete  instructions 
as  to  her/his  part  in  the  test  procedures.  The 
test  subject  shall  perform  the  following 
exercises,  in  the  order  given,  for  each 
independent  test. 

a.  Normal  Breathing  (NB).  In  the  normal 
standing  position,  without  talking,  the 
subject  shall  breathe  normally  for  at  least  one 
minute. 

b.  Deep  Breathing  (DB).  In  the  normal 
standing  position  the  subject  shall  do  deep 
breathing  for  at  least  one  minute  pausing  so 
as  not  to  hyperventilate. 

c.  Turning  head  side  to  side  (SS).  Standing 
in  place  the  subject  shall  slowly  turn  his/her 
head  from  side  between  the  extreme 
pocitions  to  each  side.  The  head  shall  be  held 
at  each  extreme  position  for  at  least  5 
seconds.  Perform  for  at  least  three  complete 
cycles. 

d.  Moving  head  up  and  down  (UD). 
Standing  in  place,  the  subject  shall  slowly 
move  his/her  head  up  and  down  between  the 
extreme  position  straight  up  and  the  extreme 
position  straight  down.  The  head  shall  be 
held  at  each  extreme  position  for  at  least  5 
Mooods.  Perform  for  at  least  three  complete 
cyclea. 

e.  Reading  (R).  The  subject  shall  read  out 
slowly  and  loud  so  as  to  be  heard  by  the  test 
conductor  the  'rainbow  passage'  at  the  end  of 
this  unit 

t  Grimace  IGj.  The  test  subject  shall 
grimace,  smile,  frown,  and  generally  contort 
the  face  using  the  facial  muscles.  Continue 
for  at  least  15  seconds. 

g.  Bend  over  and  touch  toes  (B).  The  test 
subject  shall  bend  at  the  waist  and  touch  toes 
and  return  to  upright  position.  Repeat  for  at 
least  30  seconds. 

h.  Jogging  in  place  (f).  The  test  subject  shall 
jog  in  place  for  at  least  30  seconds. 

[.  Normal  Breathing  (NB).  Same  as  exercise 
a. 

Rainbow  Passage.  When  the  sunlight 
strikes  raindrops  in  the  air.  they  act  like  • 
prism  and  form  a  rainbow.  The  rainbow  is  a 
division  of  white  light  into  many  beautiful 
colors.  Theee  take  the  shape  of  a  long  round 
arch,  with  its  path  high  above,  and  its  two 
ends  apparently  beyond  the  horizon.  There 
is.  according  to  legend,  a  boiling  pot  of  gold 
at  one  end.  People  look,  but  no  one  ever  finds 
it.  When  a  man  looks  for  something  beyond 
reach,  his  friends  say  he  is  looking  for  the  pot 
of  gold  at  the  end  of  the  rainbow. 

6.  Termination  of  Test 

The  test  shall  be  terminated  whenever  any 
single  peak  penetration  exceeds  S  percent  for 
hai&nasks  and  1  percent  for  full  facepieces. 
The  test  subject  may  be  refitted  and  retested. 
If  two  of  the  three  required  tests  are 
terminated,  the  fit  shall  be  deemed 
inadequate. 

7.  Calculation  of  Fit  Factors 

a.  The  Bt  Eactor  determined  by  the 
quantitative  fit  test  equals  the  average 
concentration  liuide  the  respirator. 

b.  The  average  test  chamber  concentration 
is  the  arithmetic  average  of  the  test  chamber 
concentration  at  the  beginning  and  the  end 
ofthetecL 


c.  The  average  peak  ooocentration  of  the 
challenge  agent  inside  the  respirator  shall  be 
the  arithmetic  average  peak  concentrations 
for  each  of  the  nine  exercises  of  the  test 
which  are  computed  as  the  arithmetic 
average  of  the  peak  concentrations  found  for 
each  breath  during  the  exercise. 

d.  The  average  peak  concentration  for  an 
exercise  may  be  determined  graphically  if 
there  is  not  a  great  variation  in  the  peak 
concentrations  during  a  single  exercise. 

8.  Interpretation  of  Test  Results 

The  fit  factor  measured  by  the  quantiutive 
fit  testing  shall  be  the  lowrest  of  the  three    . 
protection  Eactors  resulting  from  three 
independent  tests. 

9.  Other  Requirements 

a.  The  test  subject  shall  not  be  permitted 
to  wear  a  halbnask  or  full  fecepiece  mask  if 
the  minimum  fit  factor  of  100  or  1.000, 
respectively,  cannot  be  obtained.  If  hair 
growth  or  epptarel  interfere  with  a  satisfactory 
fit.  then  they  shall  be  altered  or  removed  so 
as  to  eliminate  interference  and  allow  a 
satisfactory  fit.  If  a  satisfactory  fit  is  still  not 
attained,  the  test  subject  must  use  a  positive- 
pressure  respirator  such  as  po«vered  air- 
purif)'ing  respirators,  supplied  air  respirator, 
or  self-contained  breathing  apparatus. 

b.  The  test  shall  not  be  conducted  if  there 
is  any  hair  gro%vth  between  the  skin  and  the 
focepiece  sealing  surface. 

c.  If  a  test  subject  exhibits  difficulty  in 
breathing  during  the  tests,  she  or  he  shall  be 
referred  to  a  physician  trained  in  respirator 
diseases  or  pulmonary  medicine  to  determine 
whether  the  test  subject  can  wear  a  respirator 
while  performing  her  or  his  duties. 

d.  The  test  subject  shall  be  given  the 
opportimity  to  wear  the  assigned  respirator 
for  one  week.  If  the  respirator  does  not 
provide  a  satisfactory  fit  during  actual  use, 
the  test  subject  may  request  another  QNFT 
which  shall  be  performed  inunediately. 

e.  A  respirator  fit  factor  card  shall  be 
issued  to  the  teet  sub^  with  the  following 
information: 

(1)  Name. 

(2)  Date  of  fit  test 

(3)  Protection  factors  obtained  through 
each  manufacturer,  model,  and  approval 
number  of  respirator  tested. 

(4)  Name  and  signature  of  the  person  that 
conducted  the  test. 

f.  Filters  used  for  qualitative  or  quantitative 
fit  testing  shall  be  replaced  weekly,  whenever 
increased  breathing  resistance  is 
encountered,  or  when  the  test  agent  has 
altered  the  integrity  of  the  filter  media. 
Organic  vapor  cartridges/canisters  shall  be 
replaced  daily  or  sooner  if  there  is  any 
indication  of  breakthrough  by  the  test  agent. 

10.  Retestlng 

In  addition,  because  the  sealing  of  the 
respirator  may  be  afiected,  quantitative  fit 
testing  shall  be  repeated  immediately  when 
the  test  subject  has  a: 

a.  Weight  change  of  20  pounds  or  more. 

b.  Significant  bcial  scarring  in  the  area  of 
the  facepieca  seal. 

c  Significant  dental  changes:  i.e.,  multiple 
extractions  without  prosthesis,  or  acquiring 
dentures. 

d.  Reconstructive  or  cosmetic  suiger>'.  or 


e.  Any  other  condition  that  may  interfere 
with  facepiece  sealing. 

11.  Recordkeeping 

A  summary  of  all  test  results  shall  be 
maintained  for  3  years.  The  summary  shall 
include: 

a.  Name  of  test  subject 

b.  Date  of  testing. 

c.  Name  of  the  test  conductor. 

d.  Fit  factors  obtained  from  every  respirator 
tested  (indicate  manufacturer,  model,  size 
and  approval  number). 

Appendix  D  to  SuI^miI  G — Medical 
Questionnairee — Mandatory 

•         *         •         •         • 

Appendix  E  to  Subpart  G— Interpretation 
and  QaaBification  of  Chest 
Roentgenograms— Mandatory 

(a)  Chest  roentgenograms  shall  be 
interpreted  and  classified  in  accordance  with 
a  professionally  accepted  classification 
system  and  recorded  on  an  interpretation 
form  following  the  format  of  the  CDC/NIOSH 
(M)  2.8  form.  As  a  minimum,  the  content 
within  the  boldlines  of  this  form  (items  1 
through  4)  shall  be  included.  This  form  is  not 
to  be  submitted  to  NIOSH. 

(b)  Roentgenograms  shall  be  interpreted 
and  classified  only  by  a  B-reader,  a  board 
eligible/certified  radiologist,  or  an 
experienced  physician  with  known  expertise 
in  pneumoconioses. 

(c)  All  interpreters,  whenever  interpreting 
chest  roentgenograms  made  under  this 
section,  shall  have  immediately  available  for 
reference  a  complete  set  of  the  ILO-U/C 
International  Classification  of  Radiographs 
for  Pneumoconioses,  1980. 

Appendix  F  to  Subpart  G— Work  Practices 
and  Engineering  Controls  for  Major  Asbestos 
Removal,  Renovation,  and  Demolition 
Operationa — Non-Mandatory 

This  is  a  non-mandatory  appwndix 
designed  to  provide  guidelines  to  assist 
employers  in  complying  with  the 
requirements  of  §  763.121.  Specifically,  this 
appendix  describes  the  equipment,  methods, 
and  procedures  that  should  be  used  in  major 
asbestos  removal  projects  conducted  to  abate 
a  recognized  asbestos  hazard  or  in 
preparation  for  building  renovation  or 
demolition.  These  projects  require  the 
construction  of  negative-pressure  temporarj' 
enclosures  to  contain  the  asbestos  material 
and  to  prevent  the  exposure  of  bystanders 
and  other  employees  at  the  worksite.  Section 
763.121(e)(6)  of  the  standard  requires  that  ". 
. .  [Wjhenever  feasible,  the  employer  shall 
establish  negative-pressure  enclosures  before 
commencing  asbestos  removal,  demolition, 
or  renovation  operations."  Employers  should 
also  be  aware  that,  when  conducting  asbestos 
removal  projects,  they  may  be  required  to 
comply  with  certain  procedures  under  the 
National  Emissions  Standards  for  Hazardous 
Air  Pollutants  (NESHAPS),  40  CFR  part  61, 
subpart  M,  of  EPA  regulations  under  the 
Clear  Air  Act. 

Role  of  Competent  Person  in  Removing 
Asbestos  Materials 

Section  763.121(e)(6)(ii)  requires  that 
employers  involved  in  asbestos  removal. 


demolition,  or  renovation  operations 
designate  a  competent  person  to: 

(1)  Set  up  the  enclosure; 

(2)  Ensure  the  integrity  of  the  enclosure: 

(3)  Control  entry  to  and  exit  from  the 
enclosure; 

(4)  Supervise  all  employee  exposure 
monitoring  required  by  this  section: 

(5)  Ensure  the  use  of  protective  clothing 
and  equipment; 

(6)  Ensure  that  employees  are  trained  in 
the  use  of  engineering  controls,  work 
practices,  and  personal  protective  equipment; 

(7)  Ensure  the  use  of  hygiene  facilities  and 
the  observance  of  proper  decontamination 
procedures;  and 

(8)  Ensure  that  engineering  controls  are 
functioning  properly. 

The  competent  person  will  generally  be  a 
Certified  Industrial  Hygienist,  an  industrial 
hygienist  with  training  and  experience  in  the 
handling  of  asbestos,  or  a  person  who  has 
such  training  and  experience  as  a  result  of 
on-the-job  training  and  experience. 

Equipment,  Methods  and  Procedures 

Construction  of  a  negative-pressure 
enclosure  is  a  simple  but  time-consimiing 
process  that  requires  carefol  preparation  and 
execution;  however,  if  the  procedures  below 
are  followed,  employers  should  be  assured  of 
achieving  a  temporary  barricade  that  will 
protect  employees  and  others  outside  the 
enclosure  from  exposure  to  asbestos  and 
minimize  to  the  extent  possible  the  exposure 
of  asbestos  workers  inside  the  barrier  as  well. 

The  equipment  and  materials  required  to 
construct  these  barriers  are  readily  available 
and  easily  installed  and  used.  In  addition  to 
an  enclosure  around  the  removal  site,  the 
standard  requires  employers  to  provide 
hygiene  facilities  that  ensure  that  their 
asbestos  contaminated  employees  do  not 
leave  the  work  site  with  asbestos  on  their 
persons  or  clothing;  the  construction  of  these 
facilities  is  also  described  below.  The  steps 
in  the  process  include: 

(1)  Planning  the  removal  project; 

(2)  Procuring  the  necessary  materials  and 
equipment; 

(3)  Preparing  the  work  area; 

(4)  Removing  the  asbestos-containing 
material; 

(5)  Cleaning  the  work  area;  and 

(6)  Disposing  of  the  asbestos-containing 
waste. 
(1)  Planning  the  Removal  Project 

The  planning  of  an  asbestos  removal 
project  is  critical  to  completing  the 
project  safely  and  cost-effectively.  A 
written  asbestos  removal  plan  should  be 
prepared  that  describes  the  equipment 
and  procedures  that  will  be  used 
throughout  the  project.  The  asbestos 
abatement  plan  will  aid  not  only  in 
executing  the  project  but  also  in 
complying  with  the  reporting 
requirements  of  the  USEPA  asbestos 
NESHAP  regulations  for  demolition  or 
renovation  operations  (40  CFR  61. 
subpart  M.  §  61.145,  61.146,  or  61.147). 
which  call  for  specific  information  such 
as  a  description  of  control  methods  and 
control  equipment  to  be  used  and  the 


disposal  sites  the  employer  proposes  to 
use  to  dispose  of  the  asbestos  containing 
materials. 

The  asbestos  abatement  plan  should 
contain  the'foUovdng  information: 

•  A  physical  description  of  the  work  area; 

•  A  description  of  the  approximate  amount 
of  material  to  be  removed; 

•  A  schedule  for  turning  off  and  sealing 
existing  ventilation  systems; 

•  Personnel  hygiene  procedures; 

•  Labeling  procedures: 

•  A  description  of  personal  protective 
equipment  and  clothing  to  be  worn  by 
employees; 

•  A  description  of  the  local  exhaust 
ventilation  systems  to  be  used; 

•  A  description  of  work  practices  to  be 
observed  by  employees; 

•  A  description  of  the  methods  to  be  used 
to  remove  the  asbestos-containing  material; 

•  The  wetting  agent  to  be  used; 

•  A  description  of  the  sealant  to  be  used 
at  the  end  of  the  project; 

•  An  air  monitoring  plan; 

•  A  description  of  the  method  to  be  used 
to  transport  waste  material;  and 

•  The  location  of  the  dump  site. 

(2)  Procuring  Materials  and  Equipment 
Necessary  for  Asbestos  Removal 

Although  individual  asbestos  removal 
projects  vary  in  terms  of  the  equipment 
required  to  accomplish  the  removal  of  the 
material,  some  equipment  and  materials  are 
common  to  most  asbestos  removal 
operations.  Equipment  and  naaterials  that 
should  be  available  at  the  beginning  of  each 
project  are:  (1)  rolls  of  polyethylene  she«»ting: 
(2)  rolls  of  duct  tape  or  plastic  tape;  (3)  High 
Efficiency  Particulate  Air  (HEP A)  filtered 
vacuum(s);  (4)  HEPA-filtered  portable 
ventilation  system(s);  (5)  a  wetting  agent;  (6) 
an  airless  sprayer  (7)  a  portable  shower  unit; 
(8)  appropriate  respirators;  (9)  disposable 
coveralls;  (10)  signs  and  labels;  (11)  pre- 
printed disposal  bags;  and  (12)  a  manometer 
or  pressure  gauge. 

Rolls  of  Polyethylene  Plastic  and  Tape. 
Rolls  of  polyethylene  plastic  (6  mil  or  more 
in  thickness)  should  be  available  to  construct 
the  asbestos  removal  enclosure  and  to  seal 
windows,  doors,  ventilation  systems,  wall 
penetrations,  and  ceilings  and  floors  in  the 
work  area.  Duct  tape  or  plastic  tape  should 
be  used  to  seal  the  edges  of  the  plastic  and 
to  seal  any  holes  in  the  plastic  enclosure. 
Polyethylene  sheeting  can  be  purchased  in 
rolls  up  to  12-20  feet  in  width  and  up  to  lOO 
feet  in  length. 

HEPA-Filtered  Vacuum.  A  HEPA-filtered 
vacuum  is  essential  for  cleaning  the  work 
area  after  the  asbestos  has  been  removed. 
Such  vacuums  are  designed  to  be  used  with 
a  HEPA  filter,  which  is  capable  of  removing 
99.99  percent  of  the  asbestos  particles  0.3 
microns  or  larger  from  the  air.  Various  sizes 
and  capacities  of  HEPA  vacuums  are 
available  that  range  in  capacity  from  5.25 
gallons  to  1 7  gallons.  These  models  are 
portable,  and  have  long  hoses  capable  of 
reaching  out-of-the-way  places,  such  as  areas 
above  ceiling  tiles,  behind  pipes,  etc. 

Exhaust  Air  Filtration  System.  A  pon.itjle 
ventilation  system  is  necessary  to  creatt  .< 
negative  pressure  within  the  asbestos 
removal  enclosure.  Such  units  are  equipped 
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with  •  HEPA  filtar  and  tn  dMigoed  to 
exhaust  and  daan  the  air  Inside  the 
enclosure  before  exhausting  it  to  the  outside 
of  the  enclosiin  such  systems  are  available 
from  several  manufacturers.  Ventilation  units 
are  available  that  range  in  capacity  from  SCO 
cubic  feet  per  minute  (CFM)  to  1.700  CFM. 
Typical  specifications  for  these  fitters  specify 
removal  of  S9.M  percent  for  particles  of  0.3 
microns  or  larger.  The  number  and  capacity 
of  units  required  to  ventilate  an  enclosure 
depend  on  the  size  of  the  area  to  be 
ventilated. 

Wetting  Agents.  Wetting  agents 
(surfactants)  are  added  to  water  (known  as 
"amended  water")  to  prepare  for  wetting 
asbestos-containing  materials;  amended 
water  penetrates  more  effectively  than  plain 
water  and  permits  more  thorough  soaking  of 
the  asbestos-containing  materials.  Wetting 
the  Mbastoe^ontaining  material  reduces  the 
number  of  fibers  that  will  break  free  and 
become  airborne  when  the  asbestos- 
containing  material  is  handled  or  otherwise 
disturbed.  Asbestos-containing  materials 
should  be  thoroughly  soaked  before  removal 
is  attempted:  the  dislodged  material  should 
feel  spongy  to  the  touch.  Wetting  agents  are 
generally  prepared  by  mixing  1  to  3  ounces 
of  wetting  agent  to  5  gallons  of  water. 

One  type  of  asbestos,  amosite.  is  relatively 
resistant  to  soaking,  either  with  plain  or 
amended  water.  The  work  practices  of  choice 
when  working  with  amosite  containing 
material  are  to  soak  the  material  as  much  as 
possible  and  then  to  bag  it  for  disposal 
immediately  after  removal,  so  that  the 
material  has  no  time  to  dry  and  be  ground 
into  smaller  particles  that  are  more  likely  to 
liberate  airborne  asbestos. 

In  a  very  limited  number  of  situations,  it 
may  not  be  poesible  to  wet  the  asbestos- 
containing  material  before  removing  it. 
Examples  of  such  rare  situations  are:  (1) 
Removal  of  asbestos  materitJ  hom  a  "live" 
electrical  box  that  was  oversprayed  with  the 
material  when  the  rest  of  the  area  was 
sprayed  with  an  asbeatoa-containing  coating: 
and  (2)  removal  of  asbestos-containing 
insulation  from  a  live  steam  pipe.  In  both  of 
these  situations,  the  preferred  approach 
would  be  to  turn  off  the  electricity  or  steam, 
respectively,  to  permit  wet  removal  methods 
to  be  used.  However,  where  removal  work 
must  be  performed  during  working  hours,  or 
when  oonnal  operations  cannot  be  disrupted, 
the  asbestos-containing  material  must  be 
removed  dry.  Immediate  begging  is  then  the 
only  method  of  minimizing  the  amount  of 
airborne  asbestoe  generated. 

Airless  Sprayer.  Airless  sprayers  are  used 
to  apply  amended  water  to  asbestos- 
containing  materials.  Airless  sprayers  allow 
amended  water  to  be  applied  in  a  fine  spray 
that  minimizes  tite  release  of  asbestos  fibers 
by  reducing  the  impact  of  the  spray  on  the 
material  to  be  removed.  Airless  sprayers  are 
inexpensive  and  readily  available. 

Portable  Shower.  Unless  the  site  has 
available  a  permanent  shower  focility  that  is 
contiguous  to  the  removal  area,  a  portable 
shower  system  is  necesssary  to  permit 
employees  to  clean  themselves  after  exposure 
to  asbestoe  and  to  remove  any  asbestos 
lontamination  bora  their  hair  and  bodies. 
Taking  a  shower  pcevei:U>  employees  from 


leaving  the  %inirk  area  with  asbestos  on 
themselves  and  thus  pravanli  the  spread  of 
asbestos  contamination  to  araas  outside  the 
asbestos  twnoval  area.  This  maasure  also 
protects  members  of  the  familiaa  of  asbestos 
workers  hom  possible  exposure  to  asbestos. 
Showers  should  ba  suppliad  with  warm 
water  and  a  drain.  A  showrar  water  filtration 
system  to  filter  asbaatoa  fibais  from  the 
shower  water  is  recommended.  Portable 
shower  units  are  readily  available. 
inexpensive,  and  easy  to  install  and 
transport. 

Respirators.  Employees  involved  in 
asbestoe  removal  projects  should  be  provided 
with  appropriate  NIOSH-approved 
respirators.  Selection  of  the  appropriate 
respirator  should  be  based  on  the 
concentration  of  asbestos  fibers  in  the  work 
area.  If  the  concentration  of  asbestos  fibers  is 
unknown,  employees  should  be  prt>vided 
with  respirators  that  will  provide  protection 
against  the  highest  concentration  of  asbestos 
fibers  that  can  reaaonably  be  expected  to 
exist  in  the  work  area.  At  a  minimum, 
employees  should  %vear  half-mask  dual-filter 
cartridge  respirators.  Disposable  face  mask 
respirators  (single-use)  should  not  be  used  to 
protect  employers  from  exposure  to  asbestos 
fibers. 

Disposable  Coveralls.  Employees  involved 
in  asbestos  removal  operations  should  be 
provided  with  disposable  im|>ervious 
coveralls  that  are  equipped  with  head  and 
foot  covert.  Such  coveralls  are  typically 
made  of  spun-bonded  polyolefin.  The 
coverall  bias  a  zipper  frtint  and  elastic  wrists 
and  ankles. 

Signs  and  Labels.  Before  work  begins,  a 
supply  of  signs  to  demarcate  the  entrance  to 
the  work  area  should  be  obtained.  Signs  are 
available  that  have  the  wording  required  by 
the  final  OSHA  standard.  The  required  labels 
are  also  commercially  available  as  press-on 
labels  and  pre-printed  on  the  6-mil 
polyethylene  plastic  bags  used  to  dispose  of 
asbestos<ontaining  waste  material. 
(3)  Preparing  the  Work  Area 

Preparation  for  constructing  negative- 
pressure  enclosures  should  begin  with  the 
removal  of  all  movable  objects  from  the  work 
area.  e.g..  desks,  chairs,  rugs,  and  light 
fixtures,  to  ensure  that  these  objects  do  not 
become  contaminated  with  asbestos.  When 
movable  objects  are  contaminated  or  are 
susp>ccted  of  being  contaminated,  they 
should  be  vacuumed  with  a  HEPA  vacuum 
and  cleaned  with  amended  water,  unless 
they  are  made  of  material  that  will  be 
damaged  by  the  wetting  agent:  wiping  with 
plain  water  is  recommend  in  those  cases 
where  amended  water  will  damage  the 
object.  Before  the  asbestos  removal  work 
begins,  objects  that  cannot  be  removed  from 
the  work  area  should  be  covered  with  a  &• 
mil-thick  polyethylene  plastic  sheeting  that 
is  securely  taped  with  duct  tape  or  plastic 
tape  to  achieve  an  air-tight  seal  around  the. 
object. 

A.  Constructing  the  Enclosure 

When  all  objects  have  either  been  removed 
from  the  ivork  area  or  covered  with  plastic, 
all  penetrations  of  the  floor,  walls,  and 
ceiling  should  be  sealed  with  6-mil 
polyethylene  plastic  and  tape  to  prevent 


airborne  asbestos  from  escaping  into  areas 
outside  the  work  area,  or  from  lodging  in 
cracks  around  the  penetrations.  Penetrations 
that  require  sealing  are  typically  found 
around  electrical  conduits,  telephone  wires, 
and  water  supply  and  drain  pipes.  A  single 
entrance  to  be  used  for  access  and  egresa  to 
the  work  area  should  be  selected,  and  all 
other  doors  and  windows  should  be  sealed 
with  tape  or  be  covered  with  6-mil 
polyethylene  plastic  sheeting  and  securely 
taped.  Covering  windows  and  unnecessary 
doors  with  a  layer  of  polyethylene  before 
covering  the  walls  provides  a  second  layer  of 
protection  and  saves  time  in  installation 
because  it  reduces  the  number  of  edges  that 
must  be  cut  and  taped.  All  other  surfaces 
such  as  support  columns,  ledges,  pipes,  and 
other  surfaces  should  also  be  covered  with 
polyethylene  plastic  sheeting  and  tap>ed 
before  the  walls  themselves  are  completely 
covered  with  sheeting. 

Next  a  thin  layer  of  spray  adhesive  should 
be  sprayed  along  the  top  of  all  walls 
surrounding  the  enclosed  work  area,  close  to 
the  wall-ceiling  Intar&ce.  and  a  layer  of 
polyethylene  plastic  sheeting  should  be  stuck 
to  this  adhesive  and  taped.  The  entire  inside 
surfaces  of  all  wall  areas  are  covered  in  this 
manner,  and  the  sheeting  over  the  walls  is 
extended  across  the  floor  area  until  it  meets 
in  the  center  of  the  area,  where  it  is  taped  to 
form  a  single  layer  of  material  encasing  the 
entire  room  except  for  the  ceiling.  A  final 
layer  of  plastic  sheeting  is  then  laid  across 
the  plastic-covered  floor  area  and  up  the 
walls  to  a  level  of  2  feet  or  so:  this  layer 
provides  a  second  protective  layer  of  plastic 
sheeting  over  the  floor,  which  can  then  be 
removed  and  disposed  of  easily  after  the 
asbestos-containing  material  that  has 
dropped  to  the  floor  has  been  bagged  and 
removed. 

B.  Establishing  Negative  Pressure  Within  the 
Enclosure 

After  construction  of  the  enclosure  is 
completed,  a  ventilation  system(s)  should  be 
installed  to  create  a  negative  pressure  of  -0,02 
inches  of  water  within  the  enclosure  with 
respect  to  the  area  outside  the  enclosure. 
Such  ventilation  systems  must  be  equipped 
with  HEPA  filters  to  prevent  the  release  of 
asbestos  fibers  to  the  environment  outside 
the  enclosure  and  should  be  operated 
continuously  until  the  final  cleanup  is 
completed  and  the  results  of  final  air  samples 
are  received  from  the  laboratory. 

The  ventilation  systems  should  exhaust  the 
HEPA-filtered  clean  air  outside  the  building 
in  which  the  asbestos  removal,  demolition,  or 
renovation  is  taking  place.  If  access  to  the 
outside  is  not  available,  the  ventilation 
system  can  exhaust  the  HEPA-filtered 
asbestos-free  air  to  an  area  within  the 
building  that  is  as  far  away  as  possible  from 
the  enclosure.  Care  should  be  taken  to  ensure 
that  the  clean  air  is  released  either  to  an 
asbestos-free  area  or  in  such  a  way  as  not  to 
disturb  any  asbestoe-conlaining  materials. 

A  manometer  or  pressure  gauge  for 
measuring  the  negative  pressure  within  the 
enclosure  should  be  installed  and  should  be 
monitored  frequently  throughout  all  work 
shifts  luring  which  asbestos  removal, 
demolition,  or  renovation  takes  place  to 


maintain  the  negative  pressure.  For  larger 
projects,  differential  pressure  may  be 
rontinuously  recorded  which  provides  a 
permanent  record  to  demonstrate  the 
integrity  of  the  enclosure  during  abatement. 

C  Ensuring  the  Integrity  of  the  Enclosures 
Ensuring  the  integrity  of  the  enclosure  is 
accomplished  by  inspecting  the  enclosure 
before  asbestos  removal  work  begins  and 
prior  to  each  work  shift  throughout  the  entire 
period  work  is  being  conduct«d  in  the 
enclosure.  The  inspection  should  be 
conducted  by  locating  all  areas  where  air 
might  escape  bom  the  enclosure;  this  is  best 
accomplished  by  running  a  hand  over  all 
seams  in  the  plastic  enclosure  to  ensure  that 
no  seams  are  ripped  and  the  tape  is  securely 
in  place. 

The  comp>etent  person  should  also  ensure 
that  all  unauthorized  personnel  do  not  enter 
the  enclosure  and  that  all  employees  and 
other  personnel  who  enter  the  enclosure  have 
the  proper  protective  clothing  and 
equipment.  He  or  she  should  also  ensure  that 
all  employees  and  other  personnel  who  enter 
the  enclosure  use  the  hygiene  facilities  and 
observe  the  proper  decontamination 
procedures  (described  in  this  Appendix). 

The  competent  person  also  should  ensure 
that  negative  pressure  is  always  maintained 
in  the  enclosure.  This  can  be  done  by 
measuring  the  pressure  by  manometers  or 
pressure  gauges. 

D.  Building  Hygiene  Facilities 

Paragraph  (j)  of  the  final  standard 
mandates  that  employers  involved  in 
asbestos  removal,  demolition,  or  renovation 
operations  provide  their  employees  with 
hygiene  facilities  tol)e  used  to  decontaminate 
asbestos-exposed  workers,  equipment,  and 
clothing  before  such  employees  leave  the 
work  area.  These  decontamination  facilities 
consist  of: 

(1)  A  clean  change  room. 

(2)  A  shower. 

(3)  An  equipment  room. 

The  clean  change  room  is  an  area  in  which 
employees  remove  their  street  clothes  and 
don  their  respirators  and  disposable 
protective  clothing.  The  clean  room  should 
have  books  on  the  wall  or  be  equipped  with 
lockers  for  the  storage  of  workers'  clothing 
and  personal  articles.  Extra  disposable 
coveralls  and  towels  can  also  be  stored  in  the 
clean  change  room. 

The  shower  should  be  contiguous  with 
both  the  clean  and  dirty  change  room  and 
should  be  used^y  all  workers  leaving  the 
work  area.  The  shower  should  also  be  used 


to  clean  asbestos-contaminated  equipment 
and  materials,  such  as  the  outsides  of 
asbestos  waste  begs  and  hand  tools  used  in 
the  removal  process. 

The  equipment  room  (also  called  the  dirty 
rhange  room)  is  the  area  where  workers 
remove  their  protective  coveralls  and  where 
equipment  that  is  to  be  used  in  the  work  area 
can  be  stored.  The  eouipment  room  should 
be  lined  with  6-mil-thlck  polyethylene 
plastic  sheeting  in  the  same  way  as  was  done 
In  the  work  area  enclosure.  Two  layers  of  6- 
mil  polyethylene  plastic  sheeting  that  are  not 
taped  together  frwn  a  double  flap  or  barrier 
between  the  equipment  room  and  the  work 
area  and  between  the  shower  and  the  clean 
change  room. 

When  feasible,  the  clean  change  room, 
shower,  and  equipment  room  should  be 
contiguous  and  adjacent  to  the  negative- 
pressure  enclosure  surrounding  the  removal 
area.  In  the  overwhelming  number  of  cases, 
hygiene  facilities  can  be  built  contiguous  to 
the  negative-pressure  enclosure.  In  some 
cases,  however,  hygiene  facilities  may  have 
to  be  located  on  another  floor  of  the  building 
where  removal  of  asbestos-containing 
materials  is  taking  place.  In  these  instances, 
the  hygiene  facilities  can  in  effect  be  made 
to  be  contiguous  to  the  work  area  by 
constructing  a  polythylene  plastic  "tunnel" 
from  the  work  area  to  the  hygiene  fecilities. 
Such  a  tunnel  can  be  made  even  in  cases 
where  the  hygiene  fecilities  are  located 
several  floors  above  or  below  the  work  area; 
the  tunnel  begins  with  a  double  flap  door  at 
the  enclosure,  extends  through  the  exit  from 
the  floor,  continues  down  the  necessary 
number  of  flights  of  stairs  and  goes  through 
a  double-flap  entrance  to  the  hygiene 
facilities,  which  have  been  prepared  as 
described  above.  The  tunnel  is  constructed  of 
2-inch  by  4-inch  lumber  or  aluminum  struts 
and  covered  with  6-mil-thick  polyethylene 
plastic  sheeting. 

In  the  rare  instances  when  there  is  not 
enough  space  to  permit  any  hygiene  facilities 
to  be  built  at  the  work  site,  employees  should 
be  directed  to  change  into  a  clean  disposable 
worksuit  immediately  after  exiting  the 
enclosure  (without  removing  their 
respirators)  and  to  proceed  immediately  to 
the  shower.  Alternatively,  employees  could 
be  directed  to  vacuum  their  disposable 
coveralls  with  a  HEPA-filtered  vacuum 
before  proceeding  toe  shower  located  a 
distance  from  the  enclosure. 

The  clean  room,  shower,  and  equipment 
room  must  be  sealed  completely  to  ensure 
that  the  sole  source  of  air  flow  through  these 
areas  originates  from  uncontaminated  areas 


outside  the  asbestos  removal,  demolition,  or 
renovation  enclosure.  The  shower  must  be 
drained  properly  after  each  use  to  ensure  that 
contaminated  water  is  not  released  to 
uncontaminated  areas.  If  waste  water  is 
inadvertently  released,  it  should  be  cleaned 
up  as  soon  as  possible  to  prevent  any 
asbestos  in  the  water  bom  drying  and 
becoming  airborne  in  areas  outside  the  work 
area. 

(4)  Removing  the  Asbestos-Containing 
Material 

All  asbestos  removal,  renovation,  and 
demolition  operations  should  have  a  program 
for  monitoring  the  concentration  of  airtiome 
asbestos  and  employee  exposures  to  asbestos. 
At  least  two  samples  should  be  colleaed 
outside  the  work  area,  one  at  the  entrance  to 
the  clean  change  room  and  one  at  the  exhaust 
of  the  portable  ventilation  system.  In 
addition,  several  breathing  zone  samples 
should  be  collected  from  those  workers  who 
can  reasonably  be  expected  to  have  the 
highest  potential  exposure  to  asbestos. 

Proper  work  practices  are  necessary  during 
asbestos  removal,  demolition,  and  renovation 
to  ensure  thatahe  concentration  of  asbestos 
fibers  inside  the  enclosure  remains  as  low  as 
possible.  One  of  the  most  important  work 
practices  is  to  wet  the  asbestos-containing 
material  before  it  is  disturbed.  After  the 
asbestos-containing  material  is  thoroughly 
wetted,  it  should  be  removed  by  scraping  (as 
in  the  case  of  sprayed-on  or  troweled-on 
ceiling  material)  or  removed  by  cutting  the 
metal  bands  or  wire  mesh  that  support  the 
asbestos-containing  material  on  boilers  or 
pipes.  Any  residue  that  remains  on  the 
surface  of  the  object  from  which  asbestos  is 
being  removed  should  be  wire  brushed  and 
wet  wiped. 

A  checklist  is  one  of  the  most  efiective 
methods  of  enstiring  adequate  surveillance  of 
the  integrity  of  the  asbestos  removal 
enclosure.  Such  a  checklist  is  shown  in  Table 
A.  Filling  out  the  checklist  at  the  banning 
of  each  shift  in  which  asbestos  removal  is 
being  performed  will  serve  to  document  that 
all  the  necessary  precautions  will  be  uken 
during  the  asbestos  removal  worL  The 
checklist  contains  entries  for  ensuring  that: 

•  The  work  area  enclosure  is  complete: 

•  The  negative-pressure  system  is  in 
operation: 

•  Necessary  signs  and  labels  are  used; 

•  Appropriate  work  practices  are  used; 

•  Necessary  protective  clothing  and 
equipment  are  used;  and 

•  Appropriate  decontamination 
procedures  are  being  followed. 
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Table  A.— Checklist 
Asbestos  Removal.  Rennovation,  and  Demolition  Checklist 


Date: 
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Supervisor: 


Location: 


Project  No.: 


Work  Area  (sq.  ft.): 


Yes 


No 


I.  Work  Site  Barrier 

Floor  covered 
Walls  covered 
Area  ventilation  off 
All  edges  sealed 
Penetrations  sealed 
Entry  curtains 

II.  Negative  Air  Pressure 

HEPA  Vac 
Ventilation  system 
Constant  operation 
Negative  pressure  achieved 

III.  Signs 

Work  area  entrance 
Bags  labeled 

IV.  Work  Practices 

Removed  material  promptly  bagged 
Material  worked  wet 
HEPA  vacuum  used 
No  smoking 
No  eating,  drinking 
Work  area  cleaned  after  completion 
Personnel  decontaminated  each  de- 
parture 

V.  Protective  Equipment 

Disposable  clothing  used  one  time 
Proper  NIOSH-approved  respirators 

VI.  Showers 

On  site 
Functioning 
Soap  and  towels 
Used  by  all  personnel 


Bagging  asbestos  waste  material  promptly 
after  its  removal  is  another  work  practice 
control  that  is  effective  in  reducing  the 
airborne  concentration  of  asbestos  within  the 
enclosure.  Whenever  possible,  the  asbestos 
should  be  removed  and  placed  directly  into 
bags  for  disposal  rather  than  dropping  the 
material  to  the  floor  and  picking  up  all  of  the 
material  when  the  removal  is  complete.  If  a 
significant  amount  of  time  elapses  between 
the  time  that  the  material  is  removed  and  the 
time  it  is  bagged,  the  asbestos  material  is 
likely  to  dry  out  and  generate  asbestos-laden 
dust  when  it  is  disturbed  by  people  working 
within  the  enclosure.  Any  asbestos- 
contaminated  supplies  and  equipment  that 
cannot  be  decontaminated  should  be 
disposed  of  in  pre-labeled  bags;  items  in  this 
category  include  plastic  sheeting,  disposable 
work  clothing,  respirator  cartridges,  and 
contaminated  wash  water. 
(5)  Cleaning  the  Work  Area 

After  all  of  the  asbestos-containing  material 
is  removed  and  bagged,  the  entire  work  area 
should  be  cleaned  until  it  is  free  of  all  visible 
asbestos  dust.  All  surfaces  from  which 
asbestos  has  been  removed  should  be  cleaned 
by  wire  brushing  the  surfaces,  HEPA 
vacuuming  these  surfaces,  and  wiping  them 
with  amendecj  water.  The  inside  of  the 
plastic  enclostire  should  be  vacuumed  with 
a  HEPA  vacuum  and  wet  wiped  until  there 
is  no  visible  dust  in  the  enclosure.  Particular 
attention  should  be  given  to  small  horizontal 
surfaces  such  as  fkipes,  electrical  conduits,, 
lights,  and  support  tracks  for  drop  ceilings. 
All  such  surfaces  should  be  free  of  visible 


dust  before  the  final  air  samples  are 
collected. 

For  areas  less  than  160  square  feet  or  260 
linear  feet,  a  minimum  of  5  area  air  samples 
must  be  collected.  These  samples  may  be 
analyzed  by  phase  contrast  microscopy.  Each 
sample  must  have  an  individual  asb^tos 
concentration  less  than  0.01  f/cc,  as 
determined  by  the  use  of  NIOSH  Method 
7400,  before  the  worksite  is  considered  clean. 

For  areas  less  than  160  square  feet  or 
260  linear  feet,  air  samples  may  be 
analyzed  by  phase  contrast  microscopy 
using  NIOSH  method  7400,  or  by 
transmission  electron  microscopy  (TEM) 
following  the  method  contained  in  40 
CFR  part  763,  Appendix  to  subpart  E 
and  the  procedure  described  below  in 
paragraphs  1,  2,  and  3. 

1.  For  areas  of  any  size,  a  worksite  will  be 
considered  clean  when  the  average 
concentration  of  asbestos  of  five  air  samples 
collected  within  the  affected  functional  space 
and  analyzed  by  the  TEM  method  contained 
in  40  CFR  part  763,  Appendix  A  to  subpart 
E,  is  not  statistically  significantly  different,  as 
determined  by  the  Z-test  calculation  found  in 
40  CFR  part  763,  from  the  average  asbestos 
concentration  of  five  air  samples  collected  at 
the  same  time  outside  the  building  in 
uncontaminated  air  space  and  analyzed  in 
the  same  manner,  sequentially,  and  the 
average  asbestos  concentration  of  the  three 
field  blanks  described  in  40  CFR  part  763, 
Appendix  A  to  subpart  E  is  below  the  filter 
background  level,  as  defined  in  Appendix  A 


to  subpart  E,  of  70  structures  per  square 
millimeter. 

2.  For  areas  of  any  size,  a  worksite  will  also 
be  considered  clean  when  the  volume  of  air 
drawn  for  each  of  the  five  samples  collected 
within  the  woricsite  is  equal  to  or  greater  than 
1,199  liters  of  air  for  a  2Snmi  filter  or  equal 
to  or  greater  than  2,799  liters  of  air  for  a 
37mm  filter,  and  the  average  concentration  of 
asbestos  as  analyzed  by  the  transmission 
electron  microscope  method  in  40  CFR  part 
763,  Appendix  A  to  subf)art  E,  for  the  five  ah- 
samples  does  not  exceed  the  filter 
background  level,  as  defined  in  40  CFR  part 
763,  Appendix  A  to  subpart  E,  of  70 
structures  per  square  millimeters.  If  the 
average  concentration  of  asbestos  of  the  five 
air  samples  within  the  affected  functional 
space  exceeds  70  structures  per  millimeter, 
or  if  the  volume  of  air  in  each  of  the  samples 
is  less  than  1,199  liters  of  air  for  a  25mm 
filter  or  less  than  2,799  liters  of  air  for  a 
37mm  filter,  the  action  shall  be  considered 
complete  only  when  the  requirements  of 
paragraph  1  are  met. 

3.  If  the  TEM  method  is  used,  TEM 
laboratories  accredited  in  the  National 
Institute  of  Standards  ft  Technology's 
National  Voluntary  Laboratory  Accreditation 
Program  must  be  used  to  perform  the  TEM 
analyses. 

A  clearance  checklist  is  an  effective 
method  of  ensuring  that  all  surfaces  are 
adequately  cleaned  and  the  enclosure  is 
ready  to  be  dismantled.  Table  B  shows  a 
checklist  that  can  be  used  during  the  final 
inspeaion  phase  of  asbestos  abatement, 
removal,  or  renovation  operations. 
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Table  B.— Clearance  Checklist 

Final  Inspection  of  Asbestos  Removal.  Renovation,  and  Demolition  Projects 
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Final  Air  Sample  Results: 


Date: 


Project: 


Location: 


Building: 


Checklist 
Residual  dust  on: 

a.  Floor 

b.  Horizontal  surfaces 

c.  Pipes 

d.  Ventilation  equipment 

e.  Ducts 

h.  Register 
i.  Lights 


No 


19  94 


Field  Notes: 

Record  any  problems  encountered  here. 
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UMI 


AppeadU  G  to  Subpart  G— Work  PracticM 
and  Eaginearing  Coatrok  for  Small-Scale, 
Short-Duradan  OparatioiM  ^4aifaanallce  and 
Rfep^T  (OftM)  Activltiaa  Invohring  Aabeatoc 
•  Non-Mandatory 

This  Appendix  fonnerly  appeared  as 
Appendix  B  to  Subpart  E  -  A^iestos- 
Containing  Materials  in  Schools  -  and 
now  appears  as  Appendix  C  to  Subpart 
G  of  the  Asbestos  Worker  Protection 
Rule  (WPR). 

This  appendix  has  been  moved  from 
the  Asbestos  in  Schools  Rule  to  the 
WPR  to  provide  work  practices 
guidance  to  employers  of  all  State  and 
local  government  employees  (not  just 
school  employees)  who  perform  small- 
scale,  short-duration  operations, 
including  operations,  maintenance,  and 
repair  (O&M)  activities  involving 
asbestos-containing  material.  Work 
practices  and  engineering  controls 
outUned  in  this  Appendix  are  intended 
to  provide  comparable  protection  to 
public  employees  performing  small- 
scale  operations  as  that  provided  to 
private  sector  workers  under  the  OSHA 
Asbestos  Construction  Standard,  or 
under  OSHA-approved  State  plans. 

This  Appendix  is  not  mandatory,  in 
that  employers  subject  to  EPA's  Worker 
Protection  Rule  may  choose  to  comply 
with  all  the  requirements  of  40  CFR 
763.121  for  achieving  employee 
exposures  below  the  rule's  action  level 
or  PEL.  To  be  exempted  from  the 
requirements  for  small-scale,  short- 
duration  operations  in  $  763.121(e)(6), 
(j)(l)(i)(B).  and  (j)(2)(i),  an  employer 
shall  comply  with  the  provisions  of  this 
appendix  in  order  to  reduce  employee 
exposure  to  asbestos  to  a  level  below  the 
action  level  of  0.1  f/cc. 

Definition  of  "Small-Scale.  Short- 
Duration  Operations" 

For  the  purpotes  of  this  appendix,  small- 
scale,  short-duration  renovation  and 
mainlenance  activities  are  tasks  such  as,  but 
not  limited  to: 

•  Removal  of  asbettoa-contalning 
insulation  on  pipes: 

•  Removal  of  small  quantities  of  asbestos- 
containing  insulation  on  beams  or  above 
ceilings: 

•  Replacement  of  an  asbestos-containing 
gasket  on  a  valve: 

•  Installationorremovalof  a  small  section 
of  drywall: 

•  Installation  of  electrical  conduits 
through  or  proximate  to  asbestos-containing 
materials. 

In  its  1986  asbestos  standard  for  the 
construction  industry,  OSHA  concluded  that 
the  use  of  certain  engineering  and  work 
practice  controls  is  capable  of  reducing 
employee  exposures  to  asbestos  to  levels 
below  the  standard's  action  level  (0  1  E/cm ') 
(See  51  FR  22714.  June  20. 1986.)  Several 
controls  and  wrork  practices,  used  either 
singly  or  in  combination,  can  be  employed 


effsctively  to  reduce  asbestos  exposures 
during  small  maintenance  and  renovation 
operations.  These  include: 
1  Wet  methods. 

2.  Removal  methods.  , 
i.  Use  of  glove  bags. 

ii.  Use  of  miniencloeures. 
ill.  Removal  of  entire  asbestoe  insulated 
pipes  or  structures. 

3.  Enclosure  of  asbestos  materials. 

4.  Maintenance  programs. 

This  appendix  describes  some  of  these 
controls  and  work  practices  in  detail 

Preparation  of  the  Area  Before  Operations. 
Maintenance,  and  Repair  (O&M)  Activities 

The  first  step  in  preparing  to  perform  a 
small-scale,  short-duration  OftM  task, 
regardless  of  the  method  that  will  be  used, 
is  the  removal  from  the  work  area  of  all 
objects  that  are  movable  to  protect  them  from 
asbestos  contamination.  Objects  that  cannot 
be  removed  must  be  covered  completely  with 
6-mil-thick  polyethylene  plastic  sheeting 
before  the  Usk  begins.  If  objects  have  already 
been  contaminated,  they  should  be 
thoroughly  cleaned  with  a  High  Efficiency 
Particulate  Air  (HEPA)  filtered  vacuum  or  be 
wet-wip«d  before  they  are  removed  from  the 
work  area  or  completely  encased  by  the 
plastic  sheets. 

Wet  methods.  Whenever  feasible,  and 
regardless  of  the  abatement  method  to  be 
used  (e.g.,  removal,  enclosure,  use  of  glove 
bags),  wet  methods  must  be  used  during 
small-scale,  short-duration  maintenance  and 
renovation  activities  that  involve  disturbing 
asbestos-containing  materials.  Handling 
Bstiestos  materials  wet  is  one  of  the  most 
reliable  methods  of  ensuring  that  asbestos 
fibers  do  not  become  airtwrne,  and  this 
practice  should  therefore  be  used  whenever 
feasible.  Wet  methods  can  be  used  in  the 
great  majority  of  workplace  situations.  Only 
in  cases  where  asbestos  work  must  be 
performed  on  live  electrical  equipment,  on 
live  steam  lines,  or  in  other  areas  where 
water  will  seriously  damage  materials  or 
equipment  may  dry  removal  be  performed. 
Amended  water  or  anothnr  wetting  agent 
should  be  applied  by  means  of  an  airless 
sprayer  to  minimize  the  extent  to  which  the 
asbestos-containing  material  is  distiuhed. 

Asbestos-containing  material  should  be 
wetted  from  the  initiation  of  the  maintenance 
or  renovation  operation,  and  wetting  agents 
should  be  used  continually  throughout  the 
work  period  to  ensure  that  any  dry  asbestos- 
containing  material  exposed  in  the  course  of 
the  work  is  wet  and  remains  wet  until  final 
disposal. 

Removal  of  small  amount  of  asbestos- 
containing  materials.  Several  methods  can  be 
used  to  remove  small  amounts  of  asbestos- 
containing  materials  during  small-scale, 
short-duration  renovation  or  maintenance 
tasks.  These  include  the  use  of  glove  begs, 
the  removal  of  an  entire  asbestos-covered 
pipe  or  structure,  and  the  construction  of 
minientlosures.  The  procedures  that 
employers  must  use  for  each  of  these 
operations  if  they  wish  to  avail  themselves  of 
the  rule's  exemptions  are  described  in  the 
following  sectiotu. 

1.  Clove  bags.  As  discussed  in  the  1980 
OSHA-hsbestos  standard  for  the  construction 
industry.  Summary  and  Explanation  section 


of  the  preamble  for  paragraph  (g).  Methods  of 
Compliance,  evidence  in  the  record  indicated 
that  the  use  of  glove  bags  to  enclose  the  work 
area  during  small-scale,  short-duration 
maintenance  or  renovation  activities  will 
result  in  employee  exposures  to  asbestos  that 
are  l>elow  the  rule's  action  level  of  0.1  f/cc. 
This  appendix  provides  requirements  for 
glove-bag  procedures  to  be  followed  by 
employers  wishing  to  avail  themselves  of  the 
rule's  exemption  for  each  activity.  OSHA  has 
determined  that  the  use  of  these  procedures 
will  reduce  the  ft-hour  time  weighted 
average  (TWA)  exposure  of  employees 
involved  in  these  work  operations  to  levels 
below  the  action  level  and  will  thus  provide 
a  degree  of  employee  protection  equivalent  to 
that  provided  by  compliance  with  all 
provisions  of  the  rule. 

Glove  bag  installation.  Glove  bags  are 
approximately  40-inch-wide  times  64-inch- 
long  bags  fitted  with  arms  through  which  the 
work  can  be  performed.  When  properly 
installed  and  used,  they  permit  workers  to 
remain  completely  isolated  from  the  asbestos 
material  removed  or  replaced  inside  the  bag. 
Glove  bags  can  thus  provide  a  flexible,  easily 
installed,  and  quickly  dismantled  temporary 
small  work  area  enclosure  that  is  ideal  for 
small-scale  asbestos  renovation  or 
maintenance  jobs.  These  bags  are  single-use 
control  devices  that  are  disposed  of  at  the 
end  of  each  job.  The  bags  are  made  of 
transparent  6-mil-thick  polyethylene  plastic 
with  arms  of  spun-bonded  polyolefin- 
material  (the  same  material  used  to  make  the 
disposable  protective  suits  used  in  major 
asbestos  removal,  renovation,  and  demolition 
operations  and  in  protective  gloves).  Clove 
bags  are  readily  available  from  safety  supply 
stores  or  specialty  asbestos  removal  supply 
houses.  Glove  bags  come  pre-labelled  with 
the  asbestos  warning  label  prescribed  by 
OSHA  and  EPA  for  bags  used  to  dispose  of 
asbestos  waste. 

Glove  bag  equipment  and  supplies. 
Supplies  and  materials  that  are  necessary  to 
use  glove  bags  effectively  include: 

1.  Tape  to  seal  glove  bag  to  the  area  from 
which  asbestos  is  to  be  removed. 

2.  Amended  water  or  other  wetting  agents. 

3.  An  airless  sprayer  for  the  application  of 
the  wetting  agent. 

4.  Bridging  encapsulant  (a  paste-like 
substance  for  coating  asbestos]  to  seal  the 
rough  edges  of  any  asbestos-containing 
materials  that  remain  within  the  glove  bag  at 
the  points  of  attachment  after  the  rest  of  the 
asbestos  has  been  removed. 

5.  Tools  such  as  razor  knives,  nips,  and 
wire  brushes  (or  other  tools  suitable  for 
cutting  wires,  etc.). 

6.  A  HEPA  filter-equipped  vacuum  for 
evacuating  the  glove  bag  (to  minimize  the 
release  of  asbestos  fibers)  during  removal  of 
the  bag  from  the  work  area  and  for  cleaning 
any  material  that  may  have  escaped  during 
the  installation  of  the  glove  bag. 

7.  HEPA-equipped  dual-cartridge  or  more 
protective  respirators  for  use  by  the 
employees  involved  in  the  removal  of 
asbestos  with  the  glove  bag. 

Clove  bag  work  practices.  The  proper  use 
of  glove  bags  requires  the  following  steps: 

1.  Glove  bags  must  be  installed  so  that  they 
completely  cover  the  pipe  or  other  structure 


where  asbestos  work  is  to  be  done.  Glove 
bags  are  installed  by  cuning  the  sides  of  the 
glove  bag  to  fit  the  size  of  the  pipe  from 
which  asbestos  is  to  be  removed.  The  glove 
bag  is  attached  to  the  pipe  by  folding  die 
open  edges  together  and  securely  sealing 
them  with  tape.  All  openings  in  the  glove  bag 
must  be  sealed  with  duct  tape  or  equivalent 
material.  The  bottom  seam  of  the  glove  bag 
must  also  be  sealed  with  duct  taf>e  or 
equivalent  to  prevent  any  leakage  from  the 
bag  that  may  result  from  a  defect  in  the 
bottom  seam. 

2.  The  employee  who  is  performing  the 
asbestos  removal  with  the  glove  bag  must 
don  at  least  a  half  mask  dual-cartridge  HEPA- 
equipped  respirator:  respirators  should  be 
worn  by  employees  who  are  in  close  contact 
with  the  glove  bag  and  who  may  thus  be 
exposed  as  a  result  of  small  gap>s  in  the  seams 
of  the  bag  or  holes  punched  through  the  bag 
by  a  razor  knife  or  a  piece  of  wire  mesh. 

3.  The  removed  asbestos  material  from  the 
pipe  or  other  surface  that  has  fallen  into  the 
enclosed  bag  must  be  thoroughly  wetted  with 
a  wetting  agent  (applied  with  an  afrless 
sprayer  through  the  precut  port  provided  in 
most  gloves  bags  or  applied  through  a  small 
hole  in  the  bag). 

4.  Once  the  asbestos  material  has  been 
thoroughly  wetted,  it  can  be  removed  from 
the  pipe,  beam,  or  other  surface.  The  choice 
of  tool  to  use  to  remove  the  asbestos- 
containing  material  depends  on  the  ty{)e  of 
material  to  be  removed.  Asbestos-containing 
materials  are  generally  covered  with  painted 
canvas  and/or  wire  mesh.  Painted  canvas  can 
be  cut  with  a  razor  knife  and  peeled  away 
from  the  asbestos-containing  material 
underneath.  Once  the  canvas  has  been  peeled 
away,  the  asbestos-containing  material 
underneath  may  be  dry,  in  which  case  it 
should  be  resprayed  with  a  wetting  agent  to 
ensure  that  it  generates  as  little  dust  as 
possible  when  removed.  If  the  asbestos- 
containing  material  is  covered  with  wire 
mesh,  the  mesh  should  be  cut  with  nips,  tin 
snips,  or  other  appropriate  tool  and  removed. 
A  wetting  agent  must  then  be  used  to  spray 
any  layer  of  dry  material  that  is  exposed 
beneath  the  mesh,  the  surface  of  the  stripped 
underlying  structure,  and  the  inside  of  the 
glove  bag. 

5.  After  removal  of  the  layer  of  asbestos- 
containing  material,  the  pipe  or  surface  from 
which  asbestos  has  been  removed  must  be 
thoroughly  cleaned  with  a  wire  brush  and 
wet-wiped  with  a  wetting  agent  until  no 
traces  of  the  asbestos-containing  material  can 
be  seen. 

6.  Any  asbestos-containing  insulation 
edges  that  have  been  exposed  as  a  result  of 
the  removal  or  maintenance  activity  must  be 
encapsulated  with  bridging  encapsulant  to 
ensure  that  the  edges  do  not  release  asbestos 
fibers  to  the  atmosphere  after  the  glove  bag 
has  been  removed. 

7.  When  the  asbestos  removal  and 
encapsulation  have  been  completed,  a 
vacuum  hose  from  a  HEPA  filtered  vacuum 
must  be  inserted  into  the  glove  bag  through 
the  port  to  remove  any  air  in  the  bag  that  may 
contain  asbestos  fibers.  When  the  air  has 
been  removed  from  the  bag.  the  bag  should 
be  squeezed  tightly  (as  close  to  the  top  as 
oossible),  tM'isted,  and  sealed  with  tape,  to 


keep  the  asbestos  materials  safely  in  the 
bottom  of  the  bag.  The  HEPA  vacuum  can 
then  be  removed  from  the  bag  and  the  glove 
bag  itself  can  be  removed  from  the  work  area 
to  be  disposed  of  properly. 

ii.  Minienclosures.  In  some  instances,  such 
as  removal  of  asbestos  from  a  small 
ventilation  system  or  from  a  short  length  of 
duct,  a  glove  bag  may  not  be  either  large 
enough  or  of  the  proper  shape  to  enclose  the 
work  area.  In  such  cases,  a  minienclosure  can 
be  built  around  the  area  where  small-scale, 
short-duration  asbestos  maintenance  or 
renovation  work  is  to  be  performed.  Such 
enclosures  should  be  constructed  of  6-mil- 
thick  [>olyethylene  plastic  sheeting  and  can 
be  small  enough  to  restrict  entry  to  the 
asbestos  work  area  to  one  worker. 

For  example,  a  minienclosure  can  be  built 
in  a  small  utility  closet  when  asbestos- 
containing  duct  covering  is  to  be  removed. 
The  enclosure  is  constructed  by: 

1.  Affixing  plastic  sheeting  to  the  walls 
with  spray  adhesive  and  tape. 

2.  Covering  the  floor  with  plastic  and 
sealing  the  plastic  covering  the  floor  to  the 
plastic  on  the  walls. 

3.  Sealing  any  penetrations  such  as  pipes 
or  electrical  conducts  with  tape:  and 

4.  Constructing  a  small  change  room 
(approximately  3  feet  square)  made  of  6-mil- 
thick  polyethylene  plastic  supported  by  2- 
inch  by  4-inch  lumber  (the  plastic  should  be 
attached  to  the  lumber  supports  with  staples 
or  spray  adhesive  and  tape). 

The  change  room  should  be  contiguous  to 
the  minienclosure,  and  is  necessary  to  allow 
the  worker  to  vacuum  off  his  protective 
coveralls  and  remove  them  before  leaving  the 
work  area.  While  inside  minienclosure,  the 
worker  should  wear  spun-bonded  polyolefin 
disposable  coveralls  and  use  the  appropriate 
HEPA-filtered  dual-cartridge  or  more 
protective  respiratory  protection. 

The  advantages  of  minienclosures  are  that 
they  limit  the  spread  of  asbestos 
contamination,  reduce  the  potential  exposure 
of  bystanders  and  other  workers  who  may  be 
working  in  adjacent  areas,  and  are  quick  and 
easy  to  install.  The  disadvantage  of 
minienclosures  is  that  they  may  be  too  small 
to  contain  the  equipment  necessar>'  to  create 
a  negative  pressure  within  the  enclosure; 
however  the  double  layer  of  plastic  sheeting 
will  serve  to  restrict  the  release  of  asbestos 
fibers  to  the  area  outside  the  enclosure. 

Removal  of  entire  asbestos  insulated  pipes 
or  structures.  When  pipes  are  insulated  with 
asbestos-containing  materials,  removal  of  the 
entire  pipe  may  be  more  protective,  easier, 
and  more  cost-effective  than  stripping  the 
asbestos  insulation  from  the  pipe.  Before 
such  a  pipe  is  cut,  the  asbestos-containing 
insulation  nnist  be  wrapped  with  6-mil 
polyethylene  plastic  and  securely  sealed  with 
duct  tape  or  equivalent.  This  plastic  covering 
will  prevent  asbestos  fibers  from  becoming 
airborne  as  a  result  of  the  vibration  created 
by  the  power  saws  used  to  cut  the  pipe.  If 
possible,  the  pipes  should  be  cut  at  locations 
that  are  not  insulated  to  avoid  disturbing  the 
asbestos.  If  a  pip>e  is  completely  insulated 
with  asbestos-containing  materials,  small 
sections  should  be  stripped  using  the  glove- 
bag  method  described  above  before  the  pipe 
is  cut  at  the  stripped  sections. 


Enclosure.  The  decision  to  enclose  rather 
than  remove  asbestos-containing  material 
from  an  area  depends  on  the  employer's 
preference,  i.e.,  for  removal  or  containment. 
Employers  consider  such  factors  as  cost 
effectiveness,  the  physical  configuration  of 
the  work  area,  and  the  amount  of  traffic  in 
the  area  when  determining  which  abatement 
method  to  use. 

If  the  employer  chooses  to  enclose  the 
structure  rather  than  to  remove  the  asbestos- 
containing  material  insulating  it,  a  solid 
structure  (airtight  walls  and  ceilings)  must  be 
built  around  the  asbestos  covered  pipe  or 
str\jcture  to  prevent  the  release  of  asbestos- 
containing  materials  into  the  area  beyond  the 
enclosure  and  to  prevent  disturbing  these 
materials  by  casual  contact  during  future 
maintenance  op>erations. 

Such  a  permanent  (i.e.,  for  the  life  of  the 
building)  enclosure  should  be  built  of  new 
construction  materials  and  should  be  impact 
resistant  and  airtight.  Enclosure  walls  should 
be  made  of  tongue-and-groove  boards,  boards 
with  spine  joints,  or  gypsum  boards  having 
taped  seams.  The  underlying  structure  must 
be  able  to  support  the  weight  of  the 
enclosure.  (Suspended  ceilings  with  laid-in 
panels  do  not  provide  airtight  enclosures  and 
should  not  be  used  to  enclose  structures 
covered  with  asbestos-containing  materials.) 
All  joints  between  the  walls  and  ceiling  of 
the  enclosure  should  be  caulked  to  prevent 
the  escape  of  asbestos  fibers.  During  the 
installation  of  enclosures,  tools  that  are  used 
(such  as  drills  or  rivet  tools)  should  be 
equipped  with  HEPA-filtered  vacuums. 
Before  constructing  the  enclosure,  all 
electrical  conduits,  telephone  lines,  recessed 
lights,  and  pipes  in  the  area  to  be  enclosed 
should  be  moved  to  ensure  that  the  enclosure 
will  not  have  to  be  re-opened  later  for  routine 
or  emergency  maintenance.  If  such  lights  or 
other  equipment  cannot  be  moved  to  a  new 
location  for  logistic  reasons,  or  if  moving 
them  will  disturb  the  asbestos-containing 
materials,  removal  rather  than  enclosure  of 
the  asbestos-containing  materials  is  the 
appropriate  control  method  to  use. 

Maintenance  program.  An  asbestos 
maintenance  program  must  be  initiated  in  all 
facilities  that  have  asbestos-containing 
materials.  Such  a  program  should  include: 

1 .  Development  of  an  inventory  of  all 
asbestos-containing  materials  in  the  facility. 

2.  Periodic  examination  of  all  asbestos- 
containing  materials  to  detect  deterioration. 

3.  Written  procedures  for  handling  ast>estos 
materials  during  the  performance  of  small- 
scale,  short -duration  maintenance  and 
renovation  activities. 

4.  Written  procedures  for  asbestos  disposal. 

5.  Written  procedures  for  dealing  with 
asbestos-related  emergencies. 

Members  of  the  building's  maintenance 
engineering  staff  (electricians,  heating/air 
conditioning  engineen,  plumbers,  etc.)  who 
may  be  required  to  handle  asbestos- 
containing  materials  should  be  trained  in  safe 
prtx:edures.  Such  training  should  include  at 
a  minimum: 

1.  Information  regarding  tv-pes  of  asbestos- 
containing  materials  and  its  various  uses  and 
forms. 

2.  Information  on  the  health  effects 
associated  with  asbestos  exposure. 
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3.  DMcriptioiM  of  the  propar  methods  of 
handling  Mbaatca-coolaining  matertals. 

4.  Infonnation  on  the  uMof  HEPA- 
equipp«d  dual-cartridge  respiraton  and  other 
personal  piotectioa  during  maintenance 
activitiea. 

ProhtbitBd  octMtiet.  The  training  program 
far  the  n\»intenance  engineering  staff  should 
describe  methods  of  handling  asbestos- 
containing  materials  as  well  as  routine 
maintenance  activitlas  that  are  prohibited 
when  aabestoa-ooatalning  materials  are 
involved.  For  example,  maintenance  staff 
employees  should  be  Instructed: 

1.  Not  to  drill  holes  In  asbestos-containing 
materials. 

2.  Not  to  hang  plants  or  pictures  on 
stiucturas  coverad  with  asbestoa-contoining 
materials. 

3.  Not  to  sand  asbestos-containing  floor 
tile. 

4.  Not  to  damage  MbMtoa-containing 
materials  while  movlag  hiniiture  or  other 
obtects. 

5.  Not  to  install  curtains,  drapes,  or 
dividers  in  such  a  way  that  they  damage 
asbestos-containing  materials. 

6.  Not  to  dust  floors,  ceilings,  moldings  or 
other  surfKes  in  asbestos-contaminated 
environments  with  a  dry  brush  or  sweep  with 
adry  broooi. 

7.  Not  to  use  an  ordinary  vacuum  to  clean 
up  asbestos-containing  debris. 

8.  Not  to  remove  ceiling  tiles  below 
asbestos-containing  materials  without 
wearing  the  proper  respiratory  protection, 
clearing  the  area  of  other  people,  and 
observing  asbestos  removal  waste  disposal 
procedures. 

9.  Not  to  remove  ventilation  system  filters 
dry. 

10.  Not  (o  shake  ventilation  system  filters. 

Appendix  H  to  Subpart  G — Substance 
Technical  Information  (br  Asbestos —  Nen- 
Mandalory 

I.  Substance  Identification 

A.  Substance:  "Asbestos"  is  the  name  of  a 
class  of  magnesium-silicate  minerals  that 
occur  in  fibrous  form.  Minerals  that  are 
included  in  this  group  are  chrysotile, 
crocidolite,  amosite,  anthophyllite  asbestos, 
tremolite  asbestoa.  and  actinolite  asbestos. 

Q.  Asbestos  is  used  in  the  manufacture  of 
heat-resistant  clothing,  automotive  brake  and 
clutch  linings,  and  a  variety  of  building 
materials  including  floor  tiles,  roofing  felts, 
ceiling  tiles,  asbestos-cement  pipe  and  sheet. 
and  fire-resistant  drywall.  Asbestos  is  also 
present  in  pipe  and  boiler  insulation 
materials,  and  in  sprayed-on  materials 
located  on  beams,  in  crawlspaces.  and 
between  walls. 

C  The  potential  for  asbestos  from  an 
asbestos-containing  product  to  be  inhaled 
depends  on  release  of  fi^rs  fn>m  asbestos- 
containing  material.  Friable  material  can 
release  asbestos  fibers.  Friable  means  that  the 
materials,  when  dry,  may  be  crumbled, 
pulverized,  or  reduced  to  powder  by  hand 
pressure.  The  fibrous  or  fluffy  sprayed-on 
materials  used  fior  fireproofing,  insulation,  or 
sound  proofing  are  considered  to  be  Eriable, 
and  they  readily  release  airborne  fibers  if 
dis'urbed.  Materials  such  as  vinyl-asbestos 
fl>)or  tile  or  roofing  felts  are  considered 


nonhiabte  and  generally  do  not  emit  aiibome 
fibers  unless  sv^^ected  to  sanding  or  sawing 
operations.  Some  recent  studies  of  aabeatos 
release  associated  with  routine  maintenaBce 
of  vinyl-asbestos  floor-tiles  indicatea  that  It 
may  be  poaaibie  for  airborne  asbeatoa 
concentrations  to  result  from  the  stripping, 
scrubbing,  and  buffing  of  these  fkwrs. 
especially  using  a  dry  process  with  abrasive 
pads.  Asbestoa  cement  pipe  or  sheet  can  emit 
airborne  fibers  if  the  materials  are  cut  or 
sa«ved,  or  if  they  are  broken  during 
demolition  operations. 

D.  Permissible  exposure:  Exposure  to 
airborne  asbestos  fibers  may  not  exceed  0.2 
fibers  per  cubic  centimeter  of  air  (0.2  f/oc) 
averaged  over  the  S-hour  workday,  and/or  an 
excursion  limit  of  1.0  f/cc  as  averaged  over 
a  sampling  period  of  30  minutes. 

n.  Health  Haxard  Data 

A.  Asbestos  can  cause  disabling  respiratory 
disease  and  various  types  of  cancers  if  the 
fibers  are  inhaled.  Iniialing  or  ingesting  fibers 
from  contaminated  clothiiig  or  skin  can  also 
result  in  these  diseaaes.  The  symptoms  of 
these  diseases  generally  do  not  appear  for  20 
or  more  years  after  initial  expoatire. 

B.  Exposure  to  asbestos  has  been  sho%vn  to 
cause  lung  cancer,  mesothelioma,  and  cancer 
of  the  stomach  and  colon.  Mesothelioma  is  a 
rare  cancer  of  the  thin  membrane  lining  of 
the  chest  and  abdomen.  Symptoms  of 
meaothelioroa  include  shoriness  of  breath, 
pain  in  the  walls  of  the  chest,  and/or 
abdominal  pain. 

///.  Respirators  and  Protective  Clothing 

A.  Respirators:  You  are  required  to  wear  a 
respirator  when  performing  tasks  that  result 
in  asbestoa  exposure  that  exceeds  the 
fiermissible  exposure  limit  (PEL)  of  0.2  f/cc 
of  air.  These  conditions  can  occur  while  your 
employer  is  in  the  process  of  installing 
engineering  controls  to  reduce  asbestos 
•xpoKire,  or  where  engineering  controls  are 
not  fwsible  to  reduce  asbestos  exposure.  Air- 
purifying  respirators  equipped  with  a  high- 
efficiency  particulate  air  (HEPA)  filter  can  be 
used  where  airborne  asbestos  fiber 
concentrations  do  not  exceed  2  f/cc; 
otherwise,  air-supplied,  poaitive-preasure. 
full  facepiace  respirators  must  be  used. 
Disposable  respirators  or  dust  masks  are  not 
permitted  to  be  used  for  asbestos  work.  For 
effective  ftrotection.  respirators  must  fit  your 
face  and  head  snugly.  Your  employer  is 
required  to  conduct  fit  tests  when  you  are 
first  assigned  a  respirator  and  every  6  months 
thereafter.  Respirators  should  not  be 
loosened  or  removed  in  work  situations 
where  their  use  is  requind. 

B.  Protective  Clothing:  You  are  required  to 
wear  protective  clothing  in  work  areas  where 
asbestos  fiber  concentrations  exceed  the 
permissible  exposure  limit  (PEL)  of  0.2  f/cc 
to  prevent  contamination  of  the  skin.  Where 
protective  clothing  is  required,  your 
employer  must  provide  you  with  clean 
garments.  Unless  you  are  working  on  a  large 
asbestos  removal  or  demolition  project,  your 
employer  must  also  provide  a  change  room 
and  separate  lockers  for  your  street  clothes 
and  contaminated  work  clothes.  If  you  are 
working  on  a  large  asbestos  removal  or 
demolition  project,  and  where  it  is  feasible  to 


do  so.  jrour  emplover  must  provide  a  clean 
room,  shower,  and  decontamination  room 
contiguo«M  to  the  «irork  area.  When  leaving 
the  work  area,  you  must  remove 
contaminated  dothing  before  proceeding  to 
the  shower.  If  the  sho«ver  is  not  adjacent  to 
the  work  area,  you  must  vacuum  your 
clothing  before  proceeding  to  change  the 
room  and  shower.  To  prevent  inhaling  fibers 
in  contaminated  change  rooms  and  showers, 
leave  your  respirator  on  until  you  leave  the 
shower  and  enter  the  clean  change  room. 

IV.  Disposal  Procedures  and  Cleanup 

A.  Wastes  that  are  generated  by  processes 
where  asbestoa  is  present  include: 

1 .  Empty  asbestos  shipping  conlainera. 

2.  Proceas  wrastes  such  as  cuttings, 
trimmings,  or  reject  materials. 

3.  Housekeeping  waste  from  sweeping  or 
vacuumir^. 

4.  Asbestos  fireproofing  or  insulating 
material  that  is  removed  from  buildings. 

5.  Asbestos-containing  building  products 
removed  during  building'renovation  or 
demolition. 

6.  Contaminated  disposable  protective 
clothing. 

B.  Empty  shipping  bags  can  be  flattened 
under  exhaust  hoods  and  packed  into  airtight 
containers  for  disposaL  Empty  shipping 
drums  are  difficult  to  clean  and  should  be 
sealed. 

C  Vacuum  bags  or  disposable  paper  filters 
should  not  be  cleaned,  bukshould  be  sprayed 
with  a  fme  water  mist  and  placed  into  a 
labeled  waste  container. 

D.  Process  waste  and  housekeeping  waste 
should  be  wetted  with  water  or  a  mixture  of 
water  and  surfactant  prior  to  packaging  in 
disposable  containers. 

E.  Asbestos-containing  material  that  is 
removed  from  buildings  must  be  disposed  of 
in  leak-tight  6-mil  thick  plastic  bags,  plastic- 
lined  cardboard  containers,  or  plastic-lined 
metal  containers.  These  wastes,  which  are 
removed  while  wet,  should  be  sealed  in 
containers  before  they  dry  out  to  minimize 
the  release  of  asbestos  fibers  during  handling. 

V.  Access  to  Infonnation 

A.  Each  year,  your  employer  is  required  to 
inform  you  of  the  information  contained  in 
this  standard  and  appendices  for  asbestos.  In 
addition,  your  employer  must  instruct  you  in 
the  proper  work  practices  for  handling 
asbestos-containing  materials,  and  the  correct 
use  of  protective  equipment. 

B.  Your  employer  is  required  to  determine 
whether  you  are  being  exposed  to  asbestos. 
You  or  your  representative  has  the  right  to 
observe  employee  measurements  and  to 
record  the  results  obtained.  Your  employ-er  is 
required  to  inform  you  of  your  exposure,  and, 
if  you  are  exposed  above  the  permissible 
limit,  he  or  she  is  required  to  inform  you  of 
the  actions  that  are  bieing  taken  to  reduce 
your  exposure  to  within  the  fiermissible 
limit. 

C.  Your  employer  is  required  to  keep 
records  of  your  exposures  and  medical 
examinations.  These  exposure  records  must 
be  kept  for  at  least  thirty  (30)  years.  Medical 
records  must  be  kept  for  the  period  of  your 
employment  plus  thirty  (30)  years. 

D.  Your  employer  is  required  to  release 
your  exposure  and  medical  records  to  your 


physician  or  designated  representative  upon 
your  %inltten  request 

Appandix  I  to  Subpart  G— Medical 
Survaillaiioa  GuidaUnas  fer  AabeaUi»-N0D- 
Mandatory 

/.  i?oute  of  Entry 

Inhalation,  ingestion. 

O.  Toxicology 

Qinical  evidence  of  the  adverse  efSects 
associated  with  exposure  to  asbMtoe  is 
present  In  the  form  of  several  well-conducted 
epidemiological  studies  of  occupationally 
exposed  workan.  family  contacts  of  workera. 
and  persona  living  near  asbestos  mines. 
These  studios  have  shown  a  definite 
associatioD  between  axpocure  to  asbestos  and 
an  incmaaed  incidence  of  lung  cancer, 
pleural  and  peritoneal  mesothelioma, 
gastrointastinal  cancer,  and  asbestosis.  The 
hitter  is  a  disabling  fibrotic  lung  disease  that 
is  caused  only  by  exposure  to  asbestos. 
Exposure  to  asbestos  has  also  been  associated 
with  an  increased  incidence  of  esophageal, 
kidney,  laryngeal,  pharyngeal,  and  buccal 
cavity  cancers.  As  with  other  known  chronic 
occupational  diseases,  diseases  associated 
with  asbestoa  generally  appears  about  20 
yean  followiog  the  first  occurrence  of 
exposure:  There  are  no  known  acute  efiiucts 
associated  with  exposure  to  asbestos. 

Epidemiological  studies  indicate  that  the 
risk  of  lung  cancer  among  exposed  workers 
who  smoke  cigarettes  is  greatly  increased 
over  the  risk  of  lung  cancer  among  non- 
exposed  smokers  or  exposed  nonsmokers. 
These  studies  suggest  that  cessation  of 
smoking  will  reduce  the  risk  of  lung  cancer 
for  a  person  exposed  to  asbestos  but  will  not 
reduce  it  to  the  same  level  of  risk  as  that 
existing  for  an  exposed  worker  who  has 
never  smoked. 

in.  Signs  and  Symptoms  of  Exposure-Related 
Disease 

The  signs  and  symptoms  of  lung  cancer  or 
gastrointestinal  cancer  induced  by  exposure 
to  asbestos  is  not  unique,  except  that  a  chest 
X-ray  of  an  exposed  patient  with  lung  cancer 
may  show  pleural  plaques,  pleural 
calcification,  or  pleural  fibrosis.  Symptoms 
characteristic  of  mesothelioma  include 
shortness  of  breath,  pain  in  the  walls  of  the 
chest,  or  abdominal  pain.  Mesothelioma  has 
a  much  longer  latency  period  compared  with 
lung  cancer  (40  years  versus  15-20  years), 
and  mesothelioma  is  therefore  more  likely  to 
be  found  among  «vorkers  who  %»ere  first 
exposed  to  asbestos  at  an  early  age. 
Mesothelioma  is  always  fetal. 

Asbestoais  is  pulmonary  fibrosis  caused  by 
the  accumulation  of  asbestos  fibers  in  the 
lungs.  Symptoms  include  shortness  of  breath, 
coughing,  fetigue,  and  vague  feelings  of 
sickness.  When  the  fibrosis  worsens, 
shoriness  of  breath  occurs  even  at  rest.  The 
diagnosis  of  asbestosis  is  based  on  a  history 
of  exposure  to  asbestos,  the  presence  of 
characteristics  radiologic  changes,  end- 
inspiratory  crackles  (rales),  and  other  clinical 
features  of  fibrosing  lung  disease.  Pleural 
plaques  and  thickening  are  observed  on  X- 
rays  taken  during  the  early  stages  of  the 
disease.  Asbestosis  is  often  a  progressive 
disease  even  in  the  absence  of  continued 


exposure,  although  this  appears  to  be  a 
highly  individualized  characteristic,  in 
severe  cases,  death  may  be  caused  by 
respiratory  or  cardiac  failure. 

IV.  Sunreillance  and  Preventive 
Considerations 

As  noted  above,  expoeitre  to  asbestos  has 
been  linked  to  an  increased  risk  of  lung 
cancer,  mesothelioma,  gastrointestinal 
cancer,  and  asbestosis  among  occupationally 
exposed  workers.  Adequate  screening  tests  to 
determine  an  employee's  potential  for 
developing  serious  chronic  diseases,  such  as 
a  cancer,  from  exposure  to  asbestos  do  not 
presently  exist  However,  some  tesU, 
particuiariy  chest  X-rays  and  pulmonary 
function  tests,  may  indicate  that  an  employee 
has  been  overexposed  to  asbestos  increasing 
his  or  her  risk  of  developing  exposure  related 
chronic  diseases.  It  is  important  for  the 
physician  to  become  familiar  with  the 
operating  conditions  in  which  occupational 
exposure  to  asbestos  is  likely  to  occur.  This 
is  particularly  important  in  evaluating 
medical  and  work  histories  and  in 
conducting  physical  examinations.  When  an 
active  employee  has  been  identified  as 
having  been  overexposed  to  asbestos 
measures  taken  by  the  employer  to  eliminate 
or  mitigate  further  exposure  should  also 
fower  the  risk  of  serious  long-term 
consequences. 

The  employer  is  required  to  institute  a 
medical  surveillance  program  for  all 
employees  who  are  or  will  be  exposed  to 
asbestos  at  or  above  the  action  level  (0.1  fiber 
per  cubic  centimeter  of  air)  for  30  or  more 
days  per  year  and  for  all  employees  who  are 
assigned  to  wear  a  negative-pressure 
respirator.  All  examinations  and  procedures 
must  be  performed  by  or  under  the 
supervision  of  a  licensed  physician,  at  a 
reasonable  time  and  place,  and  at  no  cost  to 
the  employee. 

Although  broad  Utitude  is  given  to  the 
physician  in  prescribing  specific  tests  to  be 
included  in  the  medical  surveillance 
program.  EPA  requires  inclusion  of  the 
following  elements  in  the  routine 
examination: 

(i)  Medical  and  woric  histories  with  special 
emphasis  directed  to  symptoms  of  the 
respiratory  system,  cardiovascular  system, 
and  digestive  tract 

(ii)  Completion  of  the  respiratory  disease 
questtonnaire  contained  in  Appendix  D. 

(iii)  A  physical  examination  including  a 
chest  roentgenogram  and  pulmonary  fonction 
test  that  includes  measurement  of  the 
employee's  forced  viul  capacity  (FVC)  and 
forced  expiratory  volume  at  one  second 
(FEV,). 

(iv)  Any  laboratory  or  other  test  that  the 
examining  physician  deems  by  sound 
medical  practice  to  be  necessary. 

The  employer  is  required  to'  make  the 
prescribed  tests  available  at  least  annually  to 
those  employees  covered;  more  often  than 
specified  if  recommended  by  the  examining 
physician:  and  upon  termination  of 
employment 

The  employer  is  required  to  provide  the 
physician  with  the  following  information:  A 
copy  of  this  standard  and  appendices;  a 
description  of  the  employee's  duties  as  they 


relate  to  a^iestos  exposure:  the  employee's 
representative  level  of  exposure  to  asbestos  a 
description  of  any  personal  protective  and 
respiratory  equipment  used;  and  information 
from  previous  niedical  examinations  of  the 
affected  employee  that  is  not  otherwise 
available  to  the  physician.  Making  this 
information  available  to  the  physician  will 
aid  in  the  evaluation  of  the  employee's  health 
in  relation  to  assigned  duties  and  fitaess  to 
wear  personal  protective  equipment,  if 
required. 

The  employer  is  required  to  obtain  a 
written  opinion  from  the  examining 
physician  containing  the  results  of  the 
medical  examination;  the  physician's 
opinion  as  to  whether  the  employee  has  any 
detected  medical  conditions  that  would  place 
the  employee  at  an  increased  risk  ot 
exposure-related  disease;  any  recommended 
limitations  on  the  employee  or  on  the  use  of 
personal  protective  equipment;  and  a 
statement  that  the  employee  has  been 
informed  by  the  physician  of  the  results  of 
the  medical  examination  and  of  any  medical 
conditions  related  to  asbestos  exposure  that, 
require  further  explanation  or  treatment.  This 
written  opinion  must  not  reveal  specific 
findings  or  diagnoses  unrelated  to  exposure 
to  asbestos  and  a  copy  of  the  opinion  must 
be  provided  to  the  afieaed  employee. 

Appendix  |  to  S«ibpart  G— Smoking 
Cessation  Program  Information  fbr 
Ashestos — Non-Mandatory 

The  following  organizations  provide 
smoking  cessation  information. 

1.  The  National  Cancer  Institute  operates  a 
toll-free  Cancer  Information  Service  (CIS) 
with  trained  personnel  to  help  you.  Call  1- 
800-4-CANCER*  to  reach  the  CIS  office 
ser\-ing  your  area,  or  write:  Office  of  Cancer 
Communications,  National  Cancer  Institute, 
National  Institutes  of  Health,  Building  31 
Room  10A18,  Bethesda,  Maryland  20892. 

2.  American  Cancer  Society.  1599 
Clifton  Rd..  N.E..  Atlanta.  Georgia 
30329-4251. 1-800-ACS-2345 
(Cancer  Response  System),  or  local 
Atlanta  area  816-7800. 

The  American  Cancer  Society  (ACS)  is  a 
voluntary  organization  composed  of  58 
divisions  and  3.100  local  units.  Through 
"The  Great  American  Smokeout"  in 
November,  the  annual  Cancer  Crusade  in 
April,  and  numerous  educational  materials, 
ACS  helps  people  learn  about  the  health 
hazards  of  smoking  and  become  successful 
ex-smokers. 

3.  American  Heart  Association,  7320 
Greenville  Avenue.  Dallas.  Texas 
75231,  (214)  373-6300 

The  American  Heart  Association  (AH,M  is 
a  voluntary  organization  with  130.000 
members  (physicians,  scientists,  and 
laypersons)  in  55  Slate  and  regional  groups. 
AHA  produces  a  variety  of  publications  and 
audiovisual  materials  about  the  effects  of 
smoking  on  the  heart  AHA  also  has 
developed  a  guidebook  for  incorporating  a        ^ 
weight-control  component  into  smoking  I 

cessation  programs.  ! 

4.  American  Lung  Association.  1740  I 
Broadway.  New  York.  New  York  < 
10019.  l^OQ-LUNG-USA  ( 
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A  voluntary  cngAnization  of  7.500  members 
(physicians,  nurses,  and  laypersons),  the 
American  Lung  Association  (ALA)  conducts 
numerous  public  information  programs  about 
the  health  effects  of  smoking.  ALA  has  59 
State  and  85  local  units.  The  organization 
actively  supports  legislation  and  information 
campaigns  for  non-smokers'  rights  and 
provides  help  for  smokers  who  want  to  quit, 
for  example,  through  "Freedom  From 
Smoking."  a  self-help  smoking  cessation 
program. 
5.  Office  on  Smoking  and  Health,  U.S. 

Department  of  Health  and  Himian 

Services.  4770  Buford  Highway.  N.E, 

1  Mail  Stop  K-50,  Atlanta,  Georgia 

30341,(404)488-5705 

The  OfRce  on  Smoking  and  Health  (OSH) 
is  the  Department  of  Health  and  Human 
Services'  lead  agency  in  smoking  control. 
OSH  has  sponsored  distribution  of 
publications  on  smoking-related  topics,  such 
as  free  flyers  on  relapse  after  initial  quitting, 
helping  a  friend  or  family  member  quit 
smoking,  the  health  hazards  of  smoking,  and 
the  effects  of  parental  smoking  on  teenagers. 

Mn  Hawaii,  on  Oahu  call  524-1235  (call 
collect  from  neighboring  islands). 

Spanish-speaking  sta^  members  are 
available  during  daytime  hours  to  callers 
from  the  following  areas:  California,  Florida, 
Georgia,  Illinois,  New  Jersey  (area  code  201). 
New  York,  and  Texas.  Consult  your  local 
telephone  directory  for  listings  of  local 
chapters. 

Appendix  K  to  Subpart  G— Work  Practices 
and  Engineering  Controb  for  Automotive 
Brake  Repair  C^wrattoBS — Non-Mandatory 

This  appendix  is  intended  as  guidance  for 
employers  of  State  and  local  government 
workers  engaged  in  automotive  brake  and 
clutch  repair  operations  who  wish  to  reduce 
their  employees'  asbestos  exposures  during 
repair  operations  to  levels  below  the 
standard's  action  level  (0.1  f/cc).  EPA 
believes  that  State  and  local  government 
employers  are  likely  to  be  able  to  reduce  their 
employees'  exposures  to  asbestos  by 
employing  the  engineering  and  work  practice 
controls  described  in  Sections  A  and  B  of  this 
appendix.  Those  employers  who  choose  to 
use  these  controls  and  who  achieve 
exposures  below  the  action  level  will  thus  be 
able  to  avoid  any  burden  that  might  be 
Imposed  by  complying  with  such 
requirements  as  medical  surveillance, 
recordkeeping,  training,  respiratory 
protection,  and  regulated  areas,  which  are 
triggered  when  employee  exposures  exceed 
the  action  level  or  PEL. 

Asbestos  exposure  in  the  automotive  brake 
and  clutch  repair  industry  occurs  primarily 
during  the  replacement  of  clutch  plates  and 
brake  pads,  shoes,  and  linings.  Asbestos 
fibers  may  become  airborne  when  an 
automotive  mechanic  removes  the  asbestos- 
containing  residue  that  has  been  deposited  as 
brakes  and  clutches  wear.  Employee 
exposures  to  asbestos  occur  during  the 
cleaning  of  the  brake  drum  or  clutch  housing. 

Based  on  evidence  In  the  OSHA 
rulemaking  record  (Exs.  84-74,  84-263,  90- 
148).  EPA  believes  that  employers  engaged  in 
brake  repair  operations  who  implement  any 


of  the  work  practices  and  engineering 
controls  described  in  Sections  A  and  B  of  this 
appendix  may  be  able  to  reduce  their 
employees'  exposures  to  levels  below  the 
action  level  (0.1  fiber/cc)  and/or  excursion 
limit.  These  control  methods  and  the  relevant 
record  evidence  on  these  and  other  methods 
are  described  in  the  following  sections. 
A.  Enclosed  Cylinder/HEPA  Vacuum  System 
Method 

The  enclosed  cylinder- vacuum  system 
used  in  one  of  the  facilities  visited  by 
representatives  of  the  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH) 
during  a  health  hazard  evaluation  of  brake 
repair  facilities  consists  of  three  components: 

(1)  A  wheel-shaped  cylinder  designed  to 
cover  and  enclose  the  wheel  assembly; 

(2)  A  compressed-air  hose  and  nozzle  that 
fits  into  a  port  in  the  cylinder;  and 

(3)  A  HEPA-filtered  vacuum  used  to 
evacuate  airborne  dust  generated  within  the 
cylinder  by  the  compressed  air. 

To  operate  the  system,  the  brake  assembly 
is  enclosed  in  a  cylinder  that  has  viewing 
ports  to  provide  visibility  and  cotton  sleeves 
through  which  the  mechanic  can  handle  the 
brake  assembly  parts.  The  cylinder 
effectively  isolates  asbestos  dust  in  the  drum 
from  the  mechanic's  breathing  zone.  The 
brake  assembly  isolation  cylinder  is 
manufactiired  in  two  sizes  to  fit  brake  drums 
In  the  7-to-l  2-inch  size  range  common  to 
automobiles  and  light  trucks  and  the  12-to- 
19-inch  size  range  common  to  large 
commercial  vehicles.  The  cylinder  is 
equipped  with  built-in  compressed-air  guns 
and  a  connection  for  a  vacuum  cleaner 
equipped  with  a  High  EfTiciency  Particulate 
Air  (HEPA)  filter.  This  type  of  filter  is 
capable  of  removing  all  particles  greater  than 
0.3  microns  from  the  air.  When  the  vacuum 
cleaner's  filter  is  full,  it  must  be  replaced 
according  to  the  manufacturer's  instruction, 
and  appropriate  HEPA-filtered  dual  cartridge 
respirators  should  be  worn  diuing  the 
process.  The  filter  of  the  vacuum  cleaner  is 
assumed  to  be  contaminated  with  asbestos 
fibers  and  should  be  handled  carefully, 
wetted  with  a  fine  mist  of  water,  placed 
immediately  in  a  labelled  plastic  bag,  and 
disposed  of  properly.  When  the  cylinder  is  in 
place  around  the  brake  assembly  and  the 
HEPA  vacuum  is  connected,  compressed  air 
is  blown  into  the  cylinder  to  loosen  the 
residue  from  the  brake  assembly  parts.  The 
vacuum  then  evacuates  the  loosened  material 
from  within  the  cylinder,  capturing  the 
airborne  material  on  the  HEPA  filter. 

The  HEPA  vacuum  svstem  can  be 
disconnected  from  the  brake  assembly 
isolation  cylinder  when  the  cylinder  is  not 
being  used.  The  HEPA  vacuum  can  then  be 
used  for  clutch  facing  work,  grinding,  or 
other  routine  cleaning. 
B.  Compressed  Air/Solvent  System  Method 

A  compressfed-air  hose  fitted  at  the  end 
with  a  bottle  of  solvent  can  be  used  to  loosen 
the  asbestos-containing  residue  and  to 
capture  the  resulting  airborne  particles  in  the 
solvent  mist.  The  mechanic  should  begin 
spraying  the  asbestos<ontaminated  parts 
with  the  solvent  at  a  sufficient  distance  to 
ensure  that  the  asbestos  particles  are  not 
dislodged  by  the  velocity  of  the  solvent 
spray.  After  the  asbestos  particles  are 


thoroughly  wetted,  the  spray  may  be  brought 
closer  to  the  parts  and  the  parts  may  be 
sprayed  as  necessary  to  remove  grease  and 
other  material.  The  automotive  parts  sprayed 
with  the  mist  are  then  wiped  with  a  rag, 
which  must  then  be  disposed  of 
appropriately.  Rags  should  be  placed  in  a 
labelled  plastic  bag  or  other  container  while 
they  are  still  wet.  This  ensures  that  the 
asbestos  fibers  will  not  become  airborne  after 
the  brake  and  clutch  parts  have  been  cleaned. 
(If  cleanup  rags  are  laundered  rather  than 
disposed  of,  they  must  be  washed  using 
methods  appropriate  for  the  laundering  of 
asbestos-contaminated  materials.) 

EPA  believes  that  a  variant  of  this 
compressed-air/solvent  mist  process  offers 
advantages  over  the  compressed-air/solvent 
mist  technique  discussed  above,  both  in 
terms  of  costs  and  employee  protection.  The 
variant  involves  the  use  of  spray  cans  filled 
with  any  of  several  solvent  cleaners 
commercially  available  from  auto  supply 
stores.  Spray  cans  of  solvent  are  inexpensive,  , 
readily  available,  and  easy  to  use.  These  cans 
will  also  save  time,  l>ecause  no  solvent 
delivery  system  has  to  be  asembled,  i.e..  no 
compressed-air  hose/mister  ensemble.  EPA 
believes  that  a  spray  can  will  deliver  solvent 
to  the  parts  to  be  cleaned  with  considerably 
less  force  than  the  alternative  compressed-air 
delivery  system  described  above,  and  will 
thus  generate  fewer  airborne  asbestos  fibers 
than  the  compressed-air  method.  EPA 
therefore  believes  that  the  exposure  levels  of 
automotive  repair  mechanics  using  the  spray 
can/solvent  mist  process  will  be  even  lower 
than  the  exposures  reported  by  NIOSH  for 
the  compressed-air/solvent  mist  svstem  (0.08 
f/cc). 

C.  Information  on  the  Effectiveness  of 
Various  Control  Measures 

The  amount  of  airborne  asbestos  generated 
during  brake  and  clutch  repair  operations 
depends  on  the  work  practices  and 
engineering  controls  used  during  the  repair 
or  removal  activity.  Data  in  the  rulemaking 
record  document  the  8-hour  time-weighted 
average  (TWAn)  asbestos  exposure  levels 
associated  with  various  methods  of  brake  and 
clutch  repair  and  removal. 

NIOSH  submitted  a  report  to  the  OSHA 
rulemaking  record  entitled  "Health  Hazard 
Evaluation  for  Automotive  Brake  Repair."  In 
addition,  exhibits  provided  during  the  public 
comment  period  for  OSHA  rulemaking 
provided  exposure  data  for  comparing  the 
airborne  concentrations  of  asbestos  generated 
by  the  use  of  various  work  practices  during 
brake  repiair  opierations.  These  repiorts 
present  exposure  data  for  brake  repair 
operations  involving  a  variety  of  controls  and 
work  practices,  including: 

•  Use  of  compressed  air  to  blow  out  the 
brake  drums; 

•  Use  of  a  brush,  without  a  wetting  agent, 
to  remove  the  asbestos-containing  residue*. 

•  Use  of  a  brush  dipped  in  water  or  a 
solvent  to  remove  the  asbestos<ontaining 
residue; 

•  Use  of  an  enclosed  vacuum  cleaning 
system  to  capture  the  asbestos-containing 
residue;  and 

•  Use  of  a  solvent  mixture  applied  with 
compressed  air  to  remove  the  residue. 


Prohibited  Methods 

The  use  of  compressed  air  to  blow  the 
asbestos-containing  residue  off  the  surface  of 
the  brake  drum  removes  the  residue 
effectively  but  simultaneously  produces  an 
airborne  cloud  of  asbestos  fibers.  According 
to  NIOSH,  the  peak  exposures  of  mechanics 
using  this  technique  were  as  high  as  15 
fibers/cc.  and  8-hour  TWA  exposures  ranged 
from  0.03  to  0.19  f/cc. 

Dr.  William  J.  Nicholson  of  the  Mount 
Sinai  School  of  Medicine  in  public 
comments  submitted  to  the  OSHA  asbestos 
docket  (Ex.  74-84)  cited  data  from  Knight 
and  Hickish  (1970)  that  indicated  that  the 
concentration  of  asbestos  ranged  from  0.84  to 
5.35  f/cc  over  a  60-minute  sampling  period 
when  compressed  air  was  being  used  to  blow 
out  the  asbestos-containing  residue  from  the 
brake  drum.  In  the  same  study,  a  peak 
concentration  of  87  f/cc  was  measured  for  a 
few  seconds  during  brake  cleaning  performed 
with  compressed  air.  Rohl  et  al.  (1976),  in 
comments  Submitted  to  the  OSHA  docket 
(Ex.  90-148),  measured  area  concentrations 
(of  unspecified  duration)  within  3-5  feet  of 
operations  involving  the  cleaning  of  brakes 
with  compressed  air  and  obtained  readings 
ranging  from  6.6  to  29.8  f/cc.  Because  of  the 
high  exposure  levels  that  result  from  cleaning 
brake  and  clutch  parts  using  compressed  air, 
EPA  prohibits  this  practice  in  the  EPA  WPR. 
Ineffective  Methods 

When  dry  brushing  was  used  to  remove  the 
asbestos-containing  residue  from  the  brake 


drums  and  wheel  assemblies,  peak  exposures 
measured  by  NIOSH  ranged  from  0.61  to  0.81 
f/cc,  while  8-hour  TWA  levels  were  at  the 
standard's  permissible  exposure  limit  (PEL) 
of  0.2  f/cc  (Ex.  84-263).  Rohl  and  his 
colleagues  (Ex.  90-148)  collected  area 
samples  1-3  feet  from  a  brake  cleaning 
operation  being  performed  with  a  dry  brush, 
and  measured  concentrations  ranging  from 
1.3  to  3.6  f/cc;  however,  sampling  times  and 
TWA  concentrations  were  not  presented  in 
the  Rohl  et  al.  study. 

When  a  brush  wetted  with  water,  gasoline, 
or  Stoddart  solvent  was  used  to  clean  the 
asbestos-containing  residue  from  the  affected 
parts,  exposure  levels  (8-hour  TWAs) 
measured  by  NIOSH  also  exceeded  the  new 
0.2  f/cc  PEL.  and  peak  exposures  ranged  as 
high  as  2.62  fee  (OSHA  docket  Ex.  84-263). 

Preferred  Methods 

Use  of  an  engineering  control  system 
involving  a  cylinder  that  completely  encloses 
the  brake  shoe  assembly  and  a  High 
Efficiency  Particulate  Air  (HEPA)  filter- 
equipped  vacuum  produced  8-hour  TWA 
employee  exposures  of  0.01  f/cc  and  peak 
exposures  ranging  from  nondetectable  to  0.07 
f/cc  (OSHA  docket  Ex.  84-263).  (Because  this 
system  achieved  exposure  levels  below  the 
standard's  action  level,  it  is  described  in 
detail  above.)  Data  collected  by  the  Mount 
Sinai  Medical  Center  (OSHA  docket  Ex.  90- 
148),  showed  that  for  two  of  three  operations 
sampled,  the  exposure  of  mechanics  to 
airborne  asbestos  fibers  was  nondetectable. 


For  the  third  operator  sampled  by  Mi.  Sinai 
researchers,  the  exposure  was  0.5  f/cc,  which 
the  authors  attributed  to  asbestos  that  had 
contaminated  the  operator's  clothing  in  the 
course  of  previous  brake  repair  operations 
performed  without  the  enclosed  cylinder/ 
vacuum  system. 

Some  automotive  repair  facilities  use  a 
compressed-air  hose  to  apply  a  solvent  mist 
to  remove  the  asbestos-containing  residue 
from  the  brake  drums  before  repair.  The 
NIOSH  data  (OSHA  docket  Ex.  84-263) 
indicated  that  mechanics  employing  this 
method  experienced  exposures  (8-hour 
TWAs)  of  0.8  f/cc,  with  peaks  of  0.25  to  0.68 
f/cc.  This  technique,  and  a  variant  of  it  that 
EPA  believes  is  both  less  costly  and  more 
effective  in  reducing  employee  exposures,  is 
described  in  greater  detail  above  in  Sections 
A  and  B. 

D.  Summary 

In  conclusion.  EPA  believes  that  it  is  likely 
that  employers  of  State  and  local  government 
workers  engaged  in  brake  and  clutch  repair 
operations  will  be  able  to  avail  themselves  of 
the  action  level  trigger  built  into  the  revised 
standard  if  they  conscientiously  employ  one 
of  the  three  control  methods  descrilwd  above: 
the  enclosed  cylinder/HEPA  vacuum  system, 
the  compressed  air/solvent  method,  or  the 
spray  can/solvent  mist  system. 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Prisons 

28CFRPart524 

[BOP-1026-P] 

RIN  112O-AA30 

Classification  and  Program  Raview 

AGENCY:  Bureau  of  Prisons.  Justice. 
ACnow;  Proposed  rule. 

SUMMARY:  In  this  dociunent,  the  Bureau 
of  Prisons  is  proposing  to  amend  its 
regulations  on  Gassification  and 
Program  Review  to  require  program 
reviews  for  an  inmate  at  least  once  every 
90  days  when  an  inmate  is  within 
twelve  months  of  the  projected  release 
date.  Current  regulations  require 
program  reviews  at  least  once  every  90 
days  when  an  inmate  is  within  two 
years  of  the  projected  release  date.  This 
amendment  is  intended  to  allow  for  the 
more  efficient  use  of  Bureau  staff. 
DATES:  Comments  due  by  January  3, 
1995. 

ADDRESSES:  Office  of  General  Counsel, 
Bureau  of  Prisons,  HOLC  Room  754,  320 
First  Street  NW.,  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Nanovic,  Office  of  General  Counsel, 
Bureau  of  Prisons,  phone  (202)  514- 
6655. 

SUPPUEMENTARV  INFORMATION:  The 
Bureau  of  Prisons  is  proposing  to  amend 
its  regulations  on  Qassification  and 
Program  Review.  A  final  rule  on  this 
subject  was  published  in  the  Federal 
Reipister  on  July  3. 1991  (56  PR  30676) 


and  was  amended  August  5. 1992  (57 
FR  34662). 

Program  reviews  provide  the  inmate 
with  an  opportunity  to  discuss  stafTs 
assessment  of  the  inmate's  petfiornuBce 
in  the  institution's  programming. 
Current  regulations  In  28  CFR  524.12(b) 
require  a  program  review  for  an  inmate 
every  180  days  until  the  inmate  is 
within  two  years  of  the  projected  release 
date,  when  a  program  review  is  required 
at  least  once  every  ninety  days.  In  the 
interest  of  better  using  staff  resources, 
the  Bureau  is  proposing  to  continue  the 
conducting  of  program  reviews  evety 
180  days  until  the  inmate  is  within 
twelve  months  of  the  projected  leleese 
date. 

The  Bureau  of  Prisons  has  determined 
that  this  rule  is  not  a  significant 
regulatory  action  for  the  purpose  of  E.O. 
12866.  and  accordingly  was  not 
reviewed  by  the  Office  of  Management 
and  Budget.  After  review  of  the  law  and 
regulations,  the  Director,  Bureau  of 
Prisons  has  certified  that  this  rule,  for 
the  purpose  of  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  does  not  bav«  • 
significant  impact  on  a  substantial 
number  of  small  entities. 

Interested  persons  may  {wrtidpate  in 
this  proposed  rulemaking  by  sufasnltting 
data,  views,  or  arguments  in  «rriting  to 
the  Bureau  of  Prisons,  320  First  Street 
NW.,  HOLC  Room  754,  Washington.  DC 
20534.  Comments  received  during  the 
comment  period  will  be  considered 
before  final  action  is  talcen.  All 
comments  received  remain  on  file  for 
public  inspection  at  the  above  address.- 
The  proposed  rule  may  be  changed  in 
light  of  the  comments  received.  No  oral 
hearings  are  contemplated. 


List  of  Subiects  in  28  CFR  Part  524 

Prisoners. 
Kathleen  M.  Hawk. 

Director,  Bureau  of  Prisons. 

Accordingly,  pursuant  to  the 
rulemaking  authority  vested  in  the 
Attorney  General  in  5  U.S.C.  552(a)  and 
delegated  to  the  Director.  Biu^au  of 
Prisons  in  28  CFR  0.96(p),  it  is  proposed 
to  amend  part  524  in  subchapter  B  of  28 
CFR,  chapter  V  as  set  forth  below. 

SUBCHAPTER  B— INMATE  ADMISSION, 
CLASSIFICATION,  AND  TRANSFER 

PART  524— CLASSIFICATION  OF 
INMATES 

1.  The  authority  citation  for  28  CFR 
part  524  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301: 18  U.S.C  3521- 
3528.  3621.  3622,  3624.  4001.  4042.  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  November  1,  1987), 
5006-5024  (Repealed  October  12.  1984  as  to 
offenses  committed  after  that  dale).  5039;  2) 
U.S.Q  848;  28  U.S.C  509.  510;  Title  V.  Pub. 
L.  91-452.  84  Stat.  933  (18  U.S.C  Chapter 
223);  28  CFR  0.95-0.99. 

2.  In  §  524.12,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  524.12    Initial  classification  and  program 


(b)  Sta^  shall  conduct  a  program 
review  for  each  inmate  at  least  once 
evwy  180  days.  When  an  inmate  is 
within  twelve  months  of  the  projected 
release  date,  a  program  review  shall  be 
conducted  at  least  once  every  90  days. 
•        •        •        •        • 
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Presidential  Documents 


Notice  of  October  31,  1994 
Continuation  of  Iran  Emergency 


19  94 


On  November  14. 1979,  by  Executive  Order  No.  12170.  the  President  declared 
a  national  emergency  to  deal  with  the  threat  to  the  national  security,  foreign 
policy,  and  economy  of  the  United  States  constituted  by  the  situation  in 
Iran.  Notices  of  the  continuation  of  this  national  emergency  have  been 
transmitted  annually  by  the  President  to  the  Congress  and  the  Federal  Reg- 
ister. The  most  recent  notice  appeared  in  the  Federal  Register  on  November 
2,  1993.  Because  our  relations  with  Iran  have  not  yet  returned  to  normal, 
and  the  process  of  implementing  the  January  19.  1981,  agreements  with 
Iran  is  still  underway,  the  national  emergency  declared  on  November  14, 
1979,  must  continue  in  effect  beyond  November  14,  1994.  Therefore,  in 
accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C. 
1622(d)),  I  am  continuing  the  national  emergency  with  respect  to  Iran.  This 
notice  shall  be  published  in  the  Federal  Register  and  transmitted  to  the 
Congress. 
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At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  Ust  of  CFR  Sections  Affected  (LSA).  which 
Nsts  parts  and  sections  affected  by  documents  published  since  the 
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This  is  a  continuing  list  of 
public  bills  from  tf>e  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  t*  ordered 
in  individual  panphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  ^.S.  Government 
Printing  Office.  Washington, 
DC  20402  (phone.  202-612- 
2470). 

H.R.  2970/P.L  1(»-424 

To  reauthorize  the  Office  of 
Special  Counsel,  and  for  other 
purposes.  (Oct  29.  1994;  108 
Stat  4361;  8  pages) 
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Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Rsdsedjnniary  1.  1094 

The  GUIDE  is  a  nnfol  lefarance  tool, 
compiled  from  agency  legulations,  desiffoed  to 
aasiflt  aiqfone  wtdi  fMeral  recordkeeping 
obiigatioiu. 

The  various  abstmcti  in  the  GUIDE  tell  the 
user  (1)  what  lecoids  must  be  kept.  (2)  who  must 
keep  tfiem.  and  (3)  how  long  they  must  be  kept. 

The  GUIDE  is  fonnatted  and  numbered  to 
pamllel  the  COIK  OF  FEDERAL  REGULATIONS 
(CFR)  for  unifnmity  of  citation  and  easy 
reference  to  the  soiuoe  document. 

Compiled  by  the  Office  of  the  Inderal 
Register;  National  Aschhpes  and  Records 
Administration. 
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Federal  Register  Index  (FRSU)  at  $24.00  each 
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If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
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SUBSCRIPTIONS  AND  GOPIES 


FEDERAL  UGBTEK  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays.  Sundays,  or  on  onicial  holidays),  by 
the  Office  of  the  Federal  Register.  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Register 
Act  (49  Slat.  500.  as  antended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I)  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Wastiington.  IX] 
20402. 


The  Fadaral  Mafftikm  provides  a  uniform  system  for  malung 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  docimients  having  general 
applicability  and  legal  efCect.  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Bagiatar  as  the  official  serial 
publication  established  under  the  Federal  Reuster  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Fadarai  Ragiater  shall  be 
judicially  noticed. 

The  Fadaial  MagialBr  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  throuah  CPO  Access,  a  service  of  the  U.S. 
Government  Printing  Ofnce.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  Ragiatar  is  published.  The  database 
includes  both  text  and  graphics  from  volume  59.  Number  1 
(January  2.  1994)  forwaird.  It  is  available  on  a  Wide  Area 
Infiannation  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subecription  fee  for  a  single 
workstation  is  $375.  Six-month  subscriptions  are  available  For  $200 
and  one  month  of  access  can  be  purchued  for  $35.  Discounts  are 
available  for  multiple-wrorkstation  subacriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.accas8.gpo.gov  and  login  as 
newuser  (all  lower  case):  no  password  is  required.  Dial  in  users 
•bould  use  communications  software  and  modem  to  call  (202) 
512-ieei  and  login  as  wais  (all  lower  case);  no  password  is 
required:  at  the  sacood  login  prompt,  login  as  ne%vuser  (all  lower 
case);  no  password  is  requirea.  Follow  the  instructions  on  the 
screen  to  register  for  a  subecription  for  the  Fadarai  Ragialar  Online 
via  CPO  Access.  For  assistance,  contact  the  CPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
her|y0eidsOS.eids.gpo.gov,  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday 
thxough  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Fadarai  Raiiilar  paper 
edition  is  $494.  or  »544  for  a  combined  Fadarai  Rqrirter.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
suMcription;  the  microfiche  edition  of  the  Federal  Ragiater 
ladudin^  the  Federal  Raaitgr  Index  and  ISA  1$  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  peper  form  is  S8  00  for  each  issue,  or  $8.00 
for  each  group  ot  pages  as  actually  bound;  or  SI. 50  for  each  issue 
in  microtiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cila  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 
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PUBUC 
SubacripbooK 
Paper  or  fiche 
Assistance  with  public  subscriptions 

Online: 

Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>.  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais,  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>,  no  password  <enter>. 

Assistance  with  online  subscriptions  202-512-1530 

Single  rapiaa^ack  copiea: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 


FEDERAL  AGENCIES 
Subacriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 

For  ether  talspboiii  naaibar*,  ase  the  leader  Aids  section 
alliMaiiidaftWs 


523-5243 
523-5243 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOR:         Any  parson  who  use*  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:     Free  public  briefing*  (approximately  3  hour*)  to  pretent: 

1.  The  regulatory  proce**.  with  a  focus  on  the  Federal  Register 
system  «nd  the  public'*  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Regi*ter  and  Code  of 
Federal  Regulations. 

3.  The  impoitant  slemenu  of  typical  Federal  Register 
document*. 

4.  An  introduction  to  the  finding  aid*  of  the  FR/CFR  system. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  320&-AQ25 

Prevailing  Rate  Systems;  Abolishment 
of  Detroit  Special  Wage  Schedules  for 
Printing  Positions 

agency:  Office  of  Personnel 
Management. 

ACTION:  Interim  rule  with  request  for 
comments. 


SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  to  abolish  the  Federal  Wage 
System  special  wage  schedule  for 
printing  positions  in  the  Detroit. 
Michigan,  wage  area.  Printing  and 
lithographic  employees  in  Detroit  will 
now  be  paid  rates  from  the  regular 
Detroit,  Michigan,  wage  schedule. 
DATES:  This  interim  rule  becomes 
efJective  on  November  2, 1994. 
Comments  must  be  received  by 
December  2, 1994.  Employees  paid  rates 
from  the  Detroit,  Michigan,  special  wage 
schedule  for  printing  positions  will 
continue  to  he  paid  bom  that  schedule 
until  their  conversion  to  the  regular 
Detroit,  Michigan,  wage  schedule 
effective  on  the  first  day  of  the  first  full 
pay  period  beginning  on  or  after 
November  2, 1994. 

ADDRESSES:  Send  or  defiver  comments 
to  Donald  J.  Winstead,  Acting  Assistant 
Director  for  Compensation  Policy, 
Personnel  Systems  and  Oversight 
Group,  U.S.  Office  of  Personnel 
Management,  Room  6H31, 1900  E  Street 
NW.,  Washington,  EX:  20415. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Shields,  (202)  606-2848. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Defense  recommended  to 
the  Office  of  Personnel  Management 
that  the  Detroit,  Michigan,  Printing  and 
Lithographic  wage  schedule  be 


aboUshed  and  that  the  regular  Detroit, 
Michigan,  wage  schedule  apply  to 
printing  employees  in  Detroit.  This 
recommendation  was  based  on  the  fact 
that  the  Detroit  special  printing  wage 
survey  would  produce  special  schedule 
rates  lower  than  the  regular  schedule 
rates  for  the  area.  Because  regulations 
provide  that  the  special  printing 
schedule  rates  may  not  be  lower  than 
the  regular  schedule  rates  for  an  area, 
special  printing  schedule  rates  for 
Detroit  are  currently  based  on  the 
Detroit  regular  wage  schedule  rates. 

In  addition,  the  Detroit  special 
printing  wage  survey  has  become 
impractical  due  to  the  declining  number 
of  printing  and  lithographic  employees 
available  to  serve  as  data  collectors  in 
the  Detroit  wage  area.  There  are  only 
nine  covered  employees.  No  employee's 
wage  rate  will  be  reduced  upon 
conversion  to  the  regular  schedule.  The 
Federal  Prevaihng  Rate  Advisory 
Committee  has  reviewed  this 
recommendation  and  by  consensus  has 
recommended  approval. 

Pursuant  to  5  U.S.C.  553(b)(3KB),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking.  Also,  pursuant  to  section 
553(d)(3)  of  title  5,  United  States  Code. 
I  find  that  good  cause  exists  for  making 
this  rule  effective  in  less  than  30  days. 
The  notice  is  being  waived  and  the 
regulation  is  being  made  effective  in  less 
than  30  days  because  preparations  for 
the  January  1995  Detroit  survey  must 
begin  immediately. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  affect  only  Federal 
agencies  and  employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
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Office  of  Personnel  Management 
James  B.  King, 

Director. 

Accordingly.  OPM  is  amending  5  CFR 
part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C  5343,  5346;  sec 
532.707  also  issued  under  5  U.S.C.  552. 

§532.279    IAmen<tod] 

2.  Section  532.279  is  amended  by 
removing  paragraph  (j)(10)  and 
redesignating  paragraph  (j)(ll)  as  (j)(10). 

(PR  Doc.  94-27103  Filed  11-1-94;  8:45  ami 
BILLING  CO0€  a32S-01-M 


DEPARTMENT  OF  AGRICULTURE 

Farmers  Home  Administration 

7  CFR  Parts  1902, 1941, 1942, 1943, 
1944,  and  1945 

Handling  of  U.S.  Treasury  Checks  and 
U.S.  Savings  Bonds 

AGENCY:  Farmers  Home  Administration. 
USDA. 

action:  Final  rule. 


SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulations  regarding  the  handling  of 
U.S.  Treasury  Checks  and  U.S.  Savings 
Bonds.  This  action  is  necessary  to 
update  information  regarding  the 
disposition  of  checks  and  savings  bonds 
in  various  circimistances.  The  intended 
effect  is  to  identify  the  proper 
procedures  for  handling  U.S.  Treasury 
Checks  and  U.S.  Savings  Bonds. 
EFFECTIVE  DATE:  November  2.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Webb.  Accounting  Policy  and 
Procedures  Branch.  FmHA,  Finance 
Office.  1520  Market  Street,  St.  Louis, 
Missouri  63103,  telephone  314-539- 
6026. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  subject  to  the  provisions  of 
Executive  Order  12866  since  it  only 
involves  internal  agency  management.  l\ 
is  the  policy  of  this  Department  that 
rules  relating  to  pubUc  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  conunents.  not 
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withstanding  the  exemption  in  5  U.S.C 
553  regarding  such  rules.  This  action  is 
not  published  for  proposed  rulemaking 
because  it  involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

Discussion 

The  FmHA  issues  FmHA  Instruction 
201 8-D.  Policy  and  Procedure  for 
Handling  U.S.  Treasury  Checks  and  U.S. 
Savings  Bonds,  to  replace  FmHA 
Instruction  102.1,  Handling  of  Loan 
Checks.  Salary  Checks,  and  U.S.  Savings 
Bonds.  The  purpose  of  FmHA 
Instruction  201 8-D  is  to  identify  the 
internal  Agency  procedures  necessary 
for  the  proper  handling  of  U.S.  Treasury 
Checks  and  U.S.  Savings  Bonds. 
Published  references  to  FmHA 
Instruction  102.1  contained  in  7  CFR 
Parts  1902. 1941. 1942. 1943, 1944,  and 
1945  are  being  revised  to  reference 
FmHA  Instruction  201 8-D. 

Environmental  Impact  Statement 

This  document  has  been  reviewed  in 
accordance  with  7  CFR  part  1940. 
subpart  G,  "Environmental  Program." 
FmHA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  and  in 
accordance  with  the  National 
Environmental  PoUcy  Act  of  1969, 
Public  Law  91-190,  and  environmental 
impact  statement  is  not  required. 

Programs  Afifected 

These  programs/activities  are  listed  in 
the  Catalog  of  Federal  Domestic 
Assistance  under  the  following  number: 

10.760  Water  and  Waste  Disposal 
Systems  for  Rural  Communities 

10.761  Technical  Assistance  and 
Training  Grants 

10.762  Solid  Waste  Management 
Grants 

10.763  Emergency  Community  Water 
Assistance  Grants 

10.764  Resource  Conservation  and 
Development  Loans 

10.765  Watershed  Protection  and 
Flood  Prevention  Loans 

10.766  Community  Facilities  Loans 

10.767  Intermediary  Relending 
Program 

10.768  Business  and  Industrial  Loans 

10.769  Rural  Development  Grants 

10.770  Water  and  Waste  Disposal 
Loans  and  Grants 

10.404  Emergency  Loans 

10.405  Farm  Labor  Housing  Loans  and 
Grants 

10.406  Farm  Operating  Loans 

10.407  Farm  Ownership  Loans 
10.41 1     Rural  Housing  Site  Loans 

10.415  Rural  Rental  Housing  Loans 

10.416  Soil  and  Water  Loans 


10.417    Very  Low-Income  Housing 
Repair  Loans  and  Grants 

10.420  Rural  Self-Help  Housing 
Technical  Assistance 

10.421  Indian  Tribes  and  Tribal 
Corporation  Loans 

10.427    Rural  Rental  Assistance 
Payments 

10.433  Rural  Housing  Preservation 
Grants 

10.434  Nonprofit  National 
CorpcMations  Loan  and  Grant 
Program 

10.435  Agricultural  Loan  Mediation 
Program 

10.437     Interest  Assistance  Program 

Intergo%remmental  Consultation 

For  the  reasons  set  forth  in  the  final 
rule  related  to  Notice  7  CFR  Part  3015, 
Subpart  V,  (48  FR  29115.  June  24. 1983). 
all  the  programs  listed  above  are  subject 
to  the  provisions  of  Executive  Order 
12372,  which  requires 
intergovernmental  consultation  with 
Stale  and  local  officials. 

List  of  Subjects 

7  CFR  Part  1902 

Accounting.  Banks,  banking,  Grant 
programs — Housing  and  community 
development.  Loan  programs — 
Agriculture.  Loan  programs — Housing 
and  community  development. 

7  CFR  Part  1941 

Crops,  Livestock.  Loan  programs — 
Agriculture.  Rural  areas.  Youth. 

7  CFR  Part  1942 

Community  development. 
Community  facilities.  Loan  programs — 
Housing  and  community  development. 
Loan  security.  Rural  areas.  Waste 
treatment  and  disposal — Domestic, 
Water  supply — Domestic. 

7  CFR  Part  1943 

Credit,  Loan  programs — Agriculture". 
Recreation,  Water  resources. 

7  CFR  Part  1944 

Administrative  practice  and 
procedure.  Aged,  Farm  labor  housing. 
Grant  programs — Housing  and 
community  development.  Handicapped, 
Home  Improvement,  Loan  programs — 
Housing  and  Community  development. 
Low  and  moderate  income  housing — 
Rental,  Migrant  labor,  Mobile  homes. 
Mortgages,  Nonprofit  organizations. 
Public  housing.  Rent  subsidies,  Rural 
housing.  Subsidies. 

7  CFR  Part  1945 

Agriculture,  Disaster  assistance. 
Intergovernmental  relations,  Livestock, 
Loan  programs — Agricuhure. 
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Accordingly,  Chapter  XVm.  Title  7.  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PARTS  1902, 1941, 1942, 1943. 1944, 
1945-{AMENDED] 

1.  The  authority  citation  for  the 
following  parts  are  revised  to  read  as 
follows: 


1902— AudMrity:  5  U.S.C  301;  7 
1989;  42  U.S.C  1480:  7  CFR  2.23  and 

1941— Authority:  5  U.S.C  301;  7 
1989;  7  CFR  2.23  and  2.70. 
1942— Authority:  5  U.S.C  301;  7 
1989;  16  U.S.C  1005;  7  CFR  2.23  and 

1943— Authority:  5  U.S.C  301;  7 
1989;  7  CFR  2.23  and  2.70. 
1944— Authority:  5  U.S.C  301;  7 
1989;  42  U.S.C  1480;  7  CFR  2.23  and 

1945— Authority:  5  U.S.C  301;  7 
1989;  42  U.S.C  1480;  7  CFR  2.23  and 


Part 

use 

2.70. 
Part 

use 

Part 

use 

2.70. 
Part 

use 

Part 
U.S.C 
2.70. 

Part 
U.S.C 
2.70. 

CHAPTER  XVW— {AMENDED] 

2.  7  CFR,  chapter  XVIII  is  amended  by 
changing  the  reference  from  "FmHA 
Instruction  102.1"  to  "FmHA 
Instruction  2018-D"  in  the  following 
places: 

(a)  Part  1902.  subpart  A,  §  1902.1  (c) 
and  §  1902.2  (e). 

(b)  Part  1941,  subpart  A.  §  1941.35  (b). 

(c)  Part  1942.  subpart  A,  §  1942.7  (e) 
twice,  and  §1942.12  (a). 

(d)  Part  1942,  subpart  C,  §  1942.123 
(j),  twice. 

(e)  Part  1943,  subpart  A.  §  1943.35  (b) 
(2)  and  (c)  (1). 

(f)  Part  1943,  subpart  B,  §  1943.85  (b) 
(2),  (b)  (3),  and  (c)  (1). 

(g)  Part  1944,  subpart  A,  §  1944.32  (b) 
(2)  and  (c). 

(h)  Part  1944,  subpart  D,  §  1944.175 
(e)  (2). 

(i)  Part  1944.  subpart  E,  §  1944.235  (f) 
(1). 

(j)  Part  1945.  subpart  C.  §  1945.126  (b) 
(3). 

(k)  Part  1945,  subpart  D.  §  1945.185 
(a). 

PART  1902— {AMENDED] 

Subpart  C— Selecting  a  Financial 
Institution  for  the  Concentration 
Banking  System  (CBS) 

S  1902.104    {Amendwi] 

3.  and  4.  Section  1902.104  (a)  (2) 
introductory  text  is  amended  by 
changing  the  words  "Cash  Management 
Staff'  and  "Mail  CodaFC-32 "  to  "Cash 
Management  Branch"  and  "Mail  Code 
FC-354",  respectively. 

5.  Section  1902.104  (a)  (3)  is  amended 
in  the  first  and  last  sentence  by 
changing  the  word  "StafT'  to  "Branch". 


PART  194»-{AMENOED) 

Subpart  A—  Direct  Fam  Ownership 
Loan  Policies,  Procedures,  and 
Authorizations 

§1943.35    {Amended] 

6.  and  7.  Section  1943.35(b)(3)  is 
amended  by  changing  the  words 
"FmHA  Instruction  102.1,  a  copy  of 
which  may  be  obtained  as  stated  in 
paragraph  (b)(2)  of  this  section."  to 
"FmHA  Instruction  2018-4)". 

PART  1944— {AMENDED] 

Subpart  D— Farm  Lalx>r  Housing  Loan 
and  Grant  Policies.  Procedures,  and 
Authorizations 

$1944.175    {Amended] 

8.  and  9.  Section  1944.175(f)  is 
amended  by  changing  the  words 
"paragraph  IV  of  FmHA  Instruction 
102.1"  to  "FmHA  Instruction  2018-D". 

Subpart  E— Rural  Rental  and  Rural 
Cooperative  Housing  Loan  Policies. 
Procedures,  and  Authorizations 

§1944.235    {Amended] 

10.  Section  1944.235(g)  is  amended  by 
changing  the  words  "paragraph  IV  of 
FmHA  Instruction  102.1"  to  "FmHA 
Instruction  2018-D". 

PART  1945— {AMENDED] 

Subpart  C — Economic  Emergency 
Loans 

§1945.126    {Amended] 

11.  and  12.  Section  1945.126(a)  is 
amended  by  changing  the  words 
"FmHA  Instruction  102.1,  paragraph  IV 
C"  to  "FmHA"  histruction  2018-D". 

Dated:  October  3, 1994. 

Bob  J.  Nash. 

Under  Secretary,  Small  Community  and  Rural 
Development. 

(FR  Doc.  94-27093  Filed  11-1-94;  8:45  am) 

BUXINO  CODE  3410-07-U 


7  CFR  Part  1951 

Servicing  and  Collections 

AGENCY:  Farmers  Home  Administration, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Farmers  Home 
Administration  (FmHA)  amends  its 
regulation  regarding  processing 
payments  under  the  Predetermined 
Amortization  Schedule  System  (PASS). 
This  action  is  taken  to  change  the 
distribution  of  Form  FmHA  1944-9A, 
Multiple  Family  Housing  Statement  of 
Payment  Ehie.  The  intended  effect  is  to 


only  distribute  the  form  to  those 
borrowers  that  are  delinquent  and/or 
have  late  fees. 

EFFECTIVE  DATE:  November  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Mechtly,  Staff  Accountant, 
Quality  Assurance  Branch,  FmHA, 
USDA,  Finance  Office,  1520  Market 
Street,  St.  Louis,  Missouri  63103. 
Telephone  314-539-6203. 
SUPPLEMENTARY  INFORMATtON:  This  final 
rule  has  been  determined  to  be  exempt 
bom  the  requirements  of  Executive 
Order  12866  because  it  has  no  adverse 
impact  on  f  mHA  borrowers  or  other 
memt>ers  of  the  pubUc  and  it  involves 
only  internal  Agency  management.  It  is 
the  policy  of  this  Department  that  rules 
relating  to  public  property,  loans, 
grants,  benefits,  or  contracts  shall  be 
published  for  comments 
notvirithstanding  the  exemption  in  5 
U.S.C.  533  with  respect  to  such  rules. 
This  action,  however,  is  not  published 
for  proposed  rulemaking  since  it 
involves  only  internal  Agency 
management  and  publication  for 
comment  is  unnecessary. 

Enviromnental  Impact  Statement 

This  document  has  been  reviewed 
according  to  7  CFR,  Part  1940,  Subpart 
G,  "Environmental  program."  It  is  the 
determination  of  FmHA  that  the 
proposed  action  consisting  only  of 
accounting  changes,  does  not  constitute 
a  major  Federal  Action  significantly 
affecting  the  quality  of  the  human 
environment  and  according  to  the 
National  Environmental  Policy  Act  of 
1969,  Public  Law  91-190,  an 
Environmental  Impact  Statement  is  not 
required. 

Intergovernmental  Review 

This  program/activity  is  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials. 

These  changes  affect  the  following 
FmHA  program  as  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
number: 

10.415    Rural  Rental  Housing  Loans 

Discussion 

Section  1951.506  is  being  amended  to 
change  the  distribution  of  Form  FmHA 
1944-9 A  to  only  those  borrowers  who 
are  delinquent  and/or  have  late  fees. 
This  change  in  the  distribution  was 
requested  by  FmHA  field  office 
personnel  in  order  to  save  FmHA 
money. 

List  of  Subjects  in  7  CFR  Part  1951 

Account  servicing.  Accounting,  Loan 
programs — Agricultiue,  Loan 


programs — Housing  and  community 
development,  Low  and  moderate 
income  housing  loans — Servicing, 
Mortgages. 

Accordingly,  chapter  XVm,  title  7, 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1951— SERVICING  AND 
COLLECTIONS 

1.  The  authority  citation  for  part  1951 
continues  to  read  as  follows: 

Authority:  7  U.S.C  1989;  42  U.S.C.  1480: 
5  U.S.C.  301;  7  CFR  2.23;  7  CFR  2.70. 

Subpart  K— Predetermined 
Amortization  Schedule  System  (PASS) 
Account  Servicing 

2.  Section  1951.506  is  amended  by 
revising  paragraphs  (a)  (3)  and  (4)  to 
read  as  follows: 

§  1951 .506    Processing  Payments 
(a)  •  •  • 

(3)  On  or  about  the  11th  day  of  each 
month,  the  Finance  Office  will  generate 
and  mail  to  each  borrower  that  is 
delinquent  and/or  has  late  fees.  Form 
FmHA  1944-9A,  "Multiple  Family 
Housing  Statement  of  Payment  Due," 
showing  the  current  monthly  payment 
due,  impaid  late  fees,  and  delinquent 
payments,  if  any,  due  on  the  first  day  of 
the  following  month.  This  payment 
statement  will  be  determined  from 
ciurent  Finance  Office  records  but  will 
not  reflect  overage  or  occupancy 
surcharge  due  from  the  borrower  or 
rental  assistance  (RA)  due  the  borrower. 

(4)  Each  borrower  will  submit  to  the 
District  Office  Form  FmHA  1944-29 
with  the  required  monthly  payment 
indicated  or  adjusted  as  indicated  in 
paragraph  (a)(5)  of  this  section 
regardless  of  whether  or  not  Form 
FmHA  1944-9A  is  received. 

*        *        »        *        • 

Dated:  October  3, 1994. 

Bob  J.  Nash. 

Under  Secretary  for  Small  Community  and 
Rural  Development. 

|FR  Doc.  94-27092  Filed  11-1-94:  8:45  ami 
BILLIMG  CODE  3410-07-111 


DEPARTMENT  OF  THE  TREASURY 

Office  Of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  5  and  16 
{Doclwt  No.  94-17] 
RIN  1557<.AA65 

Securities  Offering  Disclosure  Rules 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
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action:  Final  rule. 


SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  [OCC]  is  amending  its 
regulations  governing  the  disclosure 
requirements  for  offers  and  sales  of 
national  hank  secxirities.  This  final  rule 
replaces  regulations  detailing  the 
contents  of  offering  dociunents  covering 
national  bank  securities  and  requires 
that  offering  documents  conform  to  the 
information  requirements  set  forth  in 
the  appropriate  Securities  and  Exchange 
Commission  (SEC)  registration  form. 
The  final  rule  also  cross-references 
certain  provisions  of  the  Securities  Act 
of  1933  and  SEC  rules. 

The  purpose  of  the  final  rule  is  to 
reduce  unnecessary  regulatory  burdens 
on  national  banks  and  enhance  their 
ability  to  raise  capital,  while 
maintaining  the  quality  of  disclosures 
provided  to  investors.  The  final  rule 
generally  treats  national  bank  securities 
comparably  to  those  of  other 
corporations  and  eliminates  a 
duplicative  and  potentially  confusing 
system  of  regulations  and  forms. 
EFFECTIVE  DATE:  April  3.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Malone,  Senior  Attorney. 
Securities.  Investments,  and  Fiduciary 
Practices  Division.  (202)  874-5210. 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street  SW.. 
Washington.  DC  20219. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  OCC's  securities  ofi^ering 
regulations  protect  the  purchasers  of 
national  baiik  seciuities  by  ensuring  that 
investors  receive  full  disclosure  of  all 
material  facts  when  purchasing  such 
securities,  and  also  protect  the  integrity 
of  national  bank  capital.  The  OCC 
determined,  however,  that  revisions  to 
these  regulations  were  needed  to  reduce 
unnecessary  burdens  that  the 
requirements  imposed  on  national 
banks. 

The  OCC  published  a  notice  of 
proposed  rulemaking  (proposal),  on 
October  15. 1992,  seeking  public 
comment  on  proposed  revisions  to  the 
OCC's  regulations  governing  the  offer 
and  sale  of  national  bank  securities  (57 
FR  47,280).  The  proposal  replaced  the 
OCC's  former  regulations  with  a  series 
of  regulations  based,  to  the  extent 
appropriate  for  national  banks,  on  the 
Securities  Act  of  1933  (Securities  Act) 
(15  U.S.C.  77a  through  77aa)  and  the 
SEC's  rules  (17  CFR  part  230).  The 
deadline  for  submitting  comments  on 
the  proposal  originally  was  December 
14. 1992.  The  OCC  extended  that 
daedline  to  February  1, 1993  (58  FR 


4600).  after  several  potential 
commenters  requested  additional  time 
to  prepare  and  submit  comments. 

Overriew  of  Final  Rale 

The  OCC  is  issuing  this  final  rule 
pursuant  to  12  U.S.C.  1  et  seq  and  93a. 
The  final  rule  generally  requires 
national  bank  securities  offering 
documents  to  conform  to  the  form  for 
registration  that  the  bank  would  use  if 
it  had  to  register  the  securities  under  the 
Securities  Act.  Accordingly,  the  final 
rule  cross-references  a  number  of 
provisions  of  the  Securities  Act  and  a 
niunber  of  SEC  rules.  The  OCC's  former 
regulations  generally  required  the 
disclosure  of  similar  information  but  in 
a  different  format  than  used  by  the  SEC. 
And,  unlike  the  SEC.  the  OCC  did  not 
provide  for  incorporation  by  reference 
of  filings  made  under  the  Securities 
Exchange  Act  of  1934  (Exchange  Act) 
(15  U.S.C.  78a  through  78jj). 

By  conforming  its  securities 
disclosure  rules  to  those  of  the  SEC,  the 
OCC  believes  it  can  reduce  significantly 
unnecessary  regulatory  burden.  Banks, 
bank  counsel,  and  investors  are  familiar 
with  SEC  disclosure  requirements.  In 
addition  to  being  well-known  in  the 
marketplace,  the  interpretation  of  SEC 
disclosvue  requirements  is  well 
established  and  benefits  from  a 
significant  body  of  precedent.  Moreover, 
because  the  OCC  rules  will  now  actually 
reference  the  SEC  rules,  rather  than 
parallel  or  copy  them,  the  OCC  rules 
will  automatically  remain  current.  Thus, 
the  OCC's  adoption  of  the  SEC 
registration  requirements,  while 
reducing  regulatory  burden  through  the 
elimination  of  a  duplicate  (yet 
sometimes  slightly  dissimilar)  set  of 
disclosure  rules,  will  maintain  the 
quality  of  disclosure  received  by 
investors. 

Similar  to  the  OCC's  former 
regulations,  the  final  rule  generally 
prohibits  the  offer  or  sale  of  bank-issued 
securities  unless:  (1)  A  registration 
statement  for  those  securities  has  been 
filed  with  and  declared  effective  by  the 
OCC  and  the  securities  are  sold  through 
a  prospectus  that  was  filed  as  a  part  of 
that  registration  statement,  or  (2)  the 
transaction  is  subject  to  an  exemption. 
The  final  rule  incorporates  various  SEC 
exemptions  from  registration 
requirements  and  adds  an  exemption  for 
ofiers  and  sales  of  certain  large 
denomination  high-grade  debt  securities 
to  accredited  investors. 

For  example,  the  final  rule 
incorporates  through  cross-reference  the 
SEC's  Regulation  A  (17  CFR  230.251 
through  230.263),  which  sets  forth  the 
small  issues  exemption  from  registration 
requirements.  Regulation  A  provides  a 


simpUfied  disclosure  system  for 
offerings  of  up  to  $5  million  in  any  12- 
month  period.  The  OCC's  former 
regulations  included  a  similar 
exemption,  but  it  was  limited  to 
ofiierings  of  up  to  $2  million  in  a  12- 
month  period. 

The  nnal  rule  also  includes  an 
abbreviated  registration  system  for  offers 
and  sales  of  large  denominations  of 
nonconvertible  debt  to  accredited 
investors  (defined  in  17  CFR  230.501). 
This  abbreviated  registration  system 
reduces  unnecessary  regulatory  burden 
on  offers  and  sales  of  such  debt  in 
situations  where  purchasers  do  not  need 
the  more  extensive  disclosures  provided 
by  the  full  part  16  registration  process. 

The  OCC  originally  developed  the 
abbreviated  registration  system  through 
a  series  of  interpretive  and  no-objection 
letters  issued  luider  the  former  part  16. 
While  the  SEC  rules  do  not  provide  for 
this  abbreviated  approach,  the  OCC 
believes  it  is  appropriate  for  several 
reasons.  The  market  for  such  debt  is 
well-developed  and  has  not  presented 
particular  disclosure  concerns.  The 
requirements  that  the  securities  have  a 
specified  large  denomination,  be  highly- 
rated,  and  that  purchasers  must  meet 
the  accredited  investor  criteria  further 
ensure  that  the  debt  will  only  be  offered 
and  sold  by  a  bank  in  situations  when 
an  abbreviated  disclosure  system  is 
appropriate.  Inclusion  of  this 
abbreviated  approach  in  the  final  rule 
clarifies  its  criteria  and  provides  better 
notice  that  such  a  system  is  available. 

The  final  rule  also  cross-references 
the  SEC's  Rule  415  (17  CFR  230.415)  on 
shelf  registration.  This  enables  banks  to 
register  securities  for  future  sale  and 
then  to  sell  those  securities  when 
market  conditions  are  favorable.  Under 
the  OCC's  former  regulations,  shelf 
registration  was  not  permitted.  This 
imposed  additional  and  unnecessary 
costs  on  national  banks  and  put  them  at 
a  disadvantage  with  respect  to  other 
issuers  seeking  to  raise  capital. 

The  final  rule  provides  that  nonpublic 
offerings  of  securities  generally  may  he 
made  in  accordance  with  the  SEC's 
Regulation  D  (17  CFR  230.501  through 
230.508).  The  final  rule  permits  sales  to 
an  unlimited  number  of  investors  who 
meet  certain  requirements  (accredited 
investors),  and  up  to  35  other 
sophisticated  purchasers,  or  to  any 
number  of  sophisticated  purchasers 
subject  to  a  limitation  on  the  aggregate 
offering  price. 

Cross-reference  of  the  SEC's 
Regulation  D  increases  the  number  of 
allowable  piut:hasers  in  a  nonpublic 
offering.  The  former  regulation  allowed 
banks  to  make  nonpublic  offerings  to 
only  15  sophisticated  purchasers  (and 


an  unlimited  number  of  accredited 
investors)  in  a  12-month  period,  ipless 
the  bank  received  OCC  permission  to 
increase  the  number  of  purchasers. 

The  revised  rule  makes  certain 
conforming  changes  to  §§  5.46  and  5.47 
to  enable  banks  to  use  the  SEC's  Rule 
415  (17  CFR  230.415)  on  shelf 
registration.  The  final  rule  further 
provides  that  a  bank  need  not  obtain 
prior  OCC  approval  for  a  cash  sale  of 
preferred  stodc  or  an  issuance  of 
subordinated  debt  unless  the  OCC  has 
notified  the  bank  that  prior  approval  is 
necessary.  The  OCCs  former  regulations 
required  prior  OCC  approval  for  all  cash 
sales  of  preferred  stock  and  issuances  of 
subordinated  debt. 

The  Interagency  Statement  on  Retail 
Sales  of  Nondeposit  Investment 
Products  (February  15. 1994)  applies  to 
retail  sales  of  nondeposit  investment 
products  including  bank  securities. 
Thus,  if  bank  securities  are  sold  to  retail 
customers,  banks  must  ensure  that  such 
customers  are  fully  informed  that  the 
securities  are  not  insured  by  the  FDIC, 
are  not  deposits  or  other  obligations  of 
the  bank  and  are  not  guaranteed  by  the 
bank,  and  are  subject  to  investment  risks 
including  possible  loss  of  the  principal' 
invested. 

Section-By-Section  Discussion 

The  OCC  received  13  comments  on 
the  proposal  The  commenters  generally 
supported  the  OCC's  plan  to  incorporate 
through  cross-reference  certain  sections 
of  the  Seciuities  Act  and  the  SEC's  rules 
thereunder,  and  to  adopt  the  SEC's 
forms.  The  commenters  focused  2c 
specific  aspects  of  the  revisions  that 
they  believed  needed  modification.  The 
OCC  has  carefully  considered  each  of 
the  comment  letters  and  has  made  a 
number  of  changes  in  response  to  them. 

Definitions  (Section  18.2) 

The  proposal  cross-referenced  a 
number  of  definitions  in  the  Securities 
Act.  One  such  definition  was  the 
Securities  Act  definition  of 
"underwriter."  The  proposal's  cross- 
reference  to  the  "underwriter" 
definition  brought  sales  of  stock  by 
control  persons  and  affiUates  within  the 
coverage  of  part  16.  The  former  version 
of  part  16  had  covered  those  sales  as 
indirect  sales  by  a  bank.  By  adopting  the 
Securities  Act  underwriter  definition, 
the  proposal  clarified  the  coverage  of 
part  16.  The  final  rule  adopts  the  cross- 
referenoe  to  the  definition  of 
"underwriter"  as  proposed. 

The  proposal  also  defined  "security" 
to  conform  with  the  definition  in  the 
Securities  Act  The  proposed  definitioo 
was  more  detailed  than  ti»  definition  in 
the  fonnar  part  16.  fl|iecifying  that  all 


bank  debt,  not  just  debt  subordinated  to 
the  claims  of  general  creditors  was 
considered  a  security.  The  definition  in 
the  former  part  16  was  unclear  as  to 
what  debt  instruments  were  covered. 
The  OCC  received  six  comments  on 
this  issue.  One  commenter  favored 
specifically  covering  senior  debt  in  the 
definition  while  five  commenters  were 
opposed.  Several  commenters  also  . 
stated  that  the  definition  of  "security" 
should  exclude  specific  traditional  bank 
products  and  deposits. 

The  final  rule  includes  a  cross- 
reference  to  the  Securities  Act  definition 
of  "security."  That  definition  clearly 
includes  senior  debt.  While  a  number  of 
banks  interpreted  the  definition  of 
"security"  in  the  former  part  16  as 
excluding  senior  debt  and  opposed  a 
change  in  the  definition  that  they 
viewed  as  expanding  the  coverage  of 
part  16,  the  OCC  believes  there  is  no 
reason  to  treat  senior  debt  differently 
fi-om  subordinated  debt  for  purposes  of 
this  definition.  Purchasers  of  both  types 
of  debt  should  receive  the  information 
necessary  to  make  informed  investment 
decisions. 

In  fact,  the  passage  of  the  depositor 
preference  provisions  of  the  Omnibus 
Reconciliation  Act  of  1993  (12  U.S.C. 
1821(d)(ll))  has  strengthened  the  need 
for  purchasers  of  senior  debt  to  receive 
disclosure  materials.  The  depositor 
preference  provisions  require  the  FDIC 
to  pay  the  claims  of  uninsiued 
depositors  prior  to  paying  the  claims  of 
any  other  general  creditors  of  a  bank. 
Senior  debt,  therefore,  is  not  equivalent 
to  uninsiued  deposits.  P\ut±asers  of 
senior  debt  now  are  less  likely  than  they 
were  prior  to  the  passage  of  the 
Omnibus  ReooncUiation  Act  to  receive 
full  payment  in  the  event  of  a  bank's 
insolvencv. 

The  definition  of  "security"  in  the 
final  rule  does  not  specifically  exclude 
traditional  bank  products.  Nevertheless, 
the  OCC  does  not  intend  that  the 
definition  cover  insured  or  iminsured 
deposits  orother  traditional  bank 
products,  including  letters  of  credit, 
banker's  acceptances,  or  repurchase 
agreements.  Judicial  precedents  have 
generally  found  these  instruments  not  to 
be  securities.  Providing  an  exhaustive 
list  of  exceptions  in  the  definition  of 
"security"  would  be  unwieldy  and 
detract  from  the  benefits  of  cross- 
referencing  the  SEC  definition. 

Registration  Statement  and  Prospectus 
Requirements  (Section  16.3) 

Section  16.3  of  the  proposal  set  forth 
the  general  prohibitions  on  offers  and 
sales  of  bank  securities.  Under  the 
proposal,  no  person  could  offer  or  sell 
bank  securities  unless  a  registratioa 


statemmt  for  the  securities  had  been 
filed  vdth  and  declared  effective  by  the 
OCC  and  the  offer  or  sale  was 
accompanied  or  preceded  by  a 
prospectus  filed  as  a  part  of  that 
registration  statement,  or  an  exemption 
was  available  under  part  16.  The  OCC 
would  keep  on  file  and  make  available 
for  public  inspection  the  information 
that  was  included  in  the  registration 
statement  but  not  included  in  the 
prospectus  provided  to  shareholders. 

The  OCC's  proposed  requirements  on 
the  use  of  a  preliminary  prospectus  and 
the  delivery  of  a  final  prospectus 
differed  irom  the  comparable  SEC 
requirements.  The  OCC  proposal  simply 
incorporated  the  former  part  16 
requirements.  The  proposal  required 
prior  OCC  authorization  to  use  a 
preliminary  prospectus.  The  proposal 
also  required  that,  except  in  a  situation 
where  the  OCC  has  authorized  the  use 
of  a  preliminary  prospectus,  offers  must 
be  made  through  the  use  and  delivery  of 
a  prospectus  that  has  been  declared 
effective  by  the  OCC.  Unlike  the  SEC 
rules,  the  proposal  did  not  generally 
permit  a  bank  to  provide  the  final 
prospectxis  to  purchasers  with  the 
confirmation. 

Five  commenters  addressed  the  OCC's 
proposed  requirements  on  the  use  of  a 
preliminary  prospectus  and  the  defivery 
of  a  final  prospectus.  All  five 
commenters  agreed  that  the  OCC  should 
follow  the  Setiurities  Act  requirements 
and  SEC  rules.  Upon  further 
consideration,  the  OCC  agrees  and  has 
revised  §  16.3  of  the  final  rule  to  more 
clearly  follow  the  requirements  in  the 
Securities  Act  and  the  SEC  rules.  The 
final  rule  provides  that  a  preliminary 
prospectus  may  be  used  if  (1)  a 
registration  statement  including  the 
preliminary  prospectus  has  been  filed 
with  the  OCC;  (2)  the  preliminar, 
prospectus  includes  the  information 
required  in  a  final  prospectus  (except 
for  omission  of  certain  information 
dependent  on  the  offering  price);  and  (3) 
a  copy  of  the  final  prospectus  is 
furnished  to  each  purchaser  prior  to  or 
simultaneously  %vith  the  sale  of  the 
security. 

Communications  Not  Deemed  an  Dffier 
(Section  16.4) 

The  proposal  listed  a  number  of 
conununications  that  the  OCC  did  not 
deem  to  be  offers  and  which  therefore 
did  not  violate  the  prohibitions  on 
making  offiers  in  §  16.3.  The  list 
included  communications  that  comply 
wiUi  SEC  Rule  134  or  135  (17  CFR 
230.134  or  230.135).  SEC  Rules  134  and 
135  govern  advectiaements  used  prior 
and  subsequent  to  the  filing  of  a 
registration  statement  The  proposal  also 
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provided  that  supplemental  sales 
literature  could  be  used  after  a 
r^stration  statement  has  been  declared 
emctive  if  the  sales  literatiu«  was 
accompanied  or  preceded  by  a 
prospectus.  In  addition,  the  proposal 
provided  that  advertisements  only  bad 
to  be  filed  with  the  CXX  upon  the  CXXI's 
request. 

The  proposal  also  eliminated  certain 
restrictions  on  advertisements  that  were 
in  the  former  part  16.  Former  part  16 
permitted  the  use  of  only  extremely 
limited  information  in  advertisements, 
such  as  the  name  of  the  bank  and  the 
amount  of  securities  being  offered,  did 
not  provide  for  the  use  of  sales 
literature,  and  required  all 
advertisements  to  be  cleared  by  the  OCC 
prior  to  use. 

The  OCC  received  no  comments  on 
this  section  of  the  proposal.  However, 
the  final  rule  adds  to  the  list  of 
permissible  communications  four  types 
of  communications  that  were  not  in  the 
proposal,  but  which  are  permissible 
under  SEC  rules.  Those 
communications  include  an  oral  offer  of 
securities  covered  by  a  registration 
statement  that  has  been  filed  with  the 
OCC,  a  summary  prospectus  that 
satisfies  the  requirements  of  SEC  Rule 
431  (17  CFR  230.431),  a  notice  of  a 
proposed  unregistered  entering  that 
satisfies  the  requirements  of  SEC  Ryle 
135c  (17  CFR  230.135c),  and  a 
communication  that  satisfies  the 
requirements  of  SEC  Rules  138  or  139 
(17  CFR  230.138  or  230.139— Definition 
of  "offer  for  sale"  and  "offer  to  sell"  in 
sections  2(10)  and  5(c)  of  the  Securities 
Act  in  relation  to  certain  publications). 

Exemptions  (Section  16.5) 

Under  the  proposal,  the  registration 
and  prospectus  requirements  did  not 
apply  to  an  offer  or  sale  of  securities 
exempt  under  certain  sections  of  the 
Securities  Act  or  the  rules  promulgated 
thereunder.  The  registration  and 
prospectus  requirements  did  not  apply 
if  the  securities  were  exempt  from 
registration  under  section  3  of  the 
Securities  Act  (15  U.S.C.  77c)  by  reason 
of  an  exemption  other  than  those 
contained  in  section  3(a)(2)  (for 
securities  issued  by  banks)  or  section 
3(a)(ll)  (for  intrastate  offerings).  The 
proposed  registration  and  prospectus 
requirements  also  did  not  apply  to 
transactions  exempt  from  registration 
under  section  4  of  the  Securities  Act  (15 
U.S.C.  77d).  Section  4  of  the  Seciuities 
'^^     Act  exempts  transactions  by  any  person 
(  other  than  an  issuer,  underwriter  or 

dealer,  transactions  by  an  issuer  not 
involving  a  public  offering,  transactions 
involving  offers  or  sales  by  an  issuer 
solely  to  accredited  investors,  and  other 
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transactions  that  meet  certain  specified 
requirements. 

The  proposal  generally  exempted 
from  the  §  16.3  registration  statement 
and  prospectus  requirements  offers  and 
sales' of  bank  securities  to  sophisticated 
purchasers  that  satisfy  the  requirements 
of  SEC  Regulation  D  (17  CFR  230.501 
through  230.508).  SEC  Regulation  D  sets 
forth  rules  governing  the  limited  offer 
and  sale  of  seciuities  without 
registration  under  the  Seciuities  Act. 
providing  a  safe  harbor  for  compliance 
with  sections  3(b)  and  4(2)  of  the 
Securities  Act  (15  U.S.C.  77c(b)  and 
77d(2)). 

The  proposal  also  exempted  from  the 
§  16.3  registration  statement  and 
prospectus  requirements  offers  and  sales 
of  bank  issued  securities  in  transactions 
that  satisfy  the  abbreviated  disclosure 
requirements  of  certain  SEC  rules. 
Those  rules  require  only  limited 
disclosure  to  purchasers  because  of  the 
particular  circumstances  of  the  tjrpes  of 
transactions.  The  rules  include  Rules 
144  (17  CFR  230.144 — Persons  deemed 
not  to  be  engaged  in  a  distribution  and 
therefore  not  underwriters),  144 A  (17 
CFR  230. 144A— Private  resales  of 
securities  to  institutions),  236  (17  CFR 
230.236 — Exemption  of  shares  offered  in 
connection  with  certain  transactions), 
and  Regulation  S  (17  CFR  230.901 
through  230.904 — Rules  governing 
offers  and  sales  made  outside  the  United 
States  without  registration  under  the 
Securities  Act  of  1933).  In  addition,  the 
proposal  exempted  transactions  that 
complied  with  the  requirements  of  SEC 
Rules  701,  702T.  and  703T  (17  CFR 
230.701,  230.702T,  and  230.703T), 
which  cover  offers  and  sales  of 
securities  pursuant  to  certain 
compensatory  benefit  plans  and 
contracts  relating  to  compensation. 

The  commenters  largely  agreed  with 
the  OCC's  approach.  Two  commenters 
recommended  that  the  OCC  also  exempt 
transactions  that  comply  with  the  SEC's 
Regulation  A  (17  CFR  230.251  through 
230.263).  Regulation  A  permits 
unregistered,  public  offerings  of  up  to 
$5  million  in  securities  under  certain 
specified  conditions. 

The  final  rule  adopts  the  exemptions 
from  the  registration  and  prospectus 
requirements  included  in  the  proposal, 
and  also  includes  an  exemption  for 
transactions  that  comply  with 
Regulation  A.  (This  exemption  is 
discussed  further  under  "Small  Issues 
(16.8)"  of  this  preamble).  This  approach 
treats  banks  comparably  to  other 
corporations  when  issuing  small 
quantities  of  securities. 


Sales  of  Nonconvertible  Debt  (Section 
16.6) 

The  proposal  provided  an  optional 
abbreviated  registration  system  for  offers 
and  sales  of  nonconvertible  debt  if  those 
transactions  met  certain  requirements. 
Offers  and  sales  that  met  those 
requirements  were  deemed  to  be  in 
compliance  with  the  Registration 
statement  and  prospectus  (16.3).  Form 
and  content  (16.15).  and  Periodic  and 
current  reports  (16.20)  provisions  of  part , 
16. 

In  particular,  the  proposal  specified 
that:  (1)  The  bank  issuing  the 
nonconvertible  debt  must  have 
seciuities  registered  under  the  Exchange 
Act  or  must  be  a  subsidiary  of  a  bank 
holding  company  that  has  securities 
registered  under  the  Exchange  Act;  (2) 
The  insured  depository  institution 
subsidiaries  of  the  registered  bank 
holding  company  must  constitute  at 
least  80%  of  the  bank  holding 
company's  assets;  (3)  The  debt  must  be 
offered  and  sold  only  to  accredited 
investors  (defined  in  17  CFR 
230.501(a));  (4)  The  debt  must  be  offered 
and  sold  by  a  reputable  and  experienced 
underwriter,  not  affiliated  with  the 
bank:  (5)  The  debt  must  be  sold  in 
minimum  denominations  of  more  than 
$100,000  and  the  notes  cannot  be 
exchanged  for  notes  in  smaller 
denominations;  (6)  The  debt  must  be 
rated  investment  quality;  (7)  Each 
purchaser  must  receive  an  offering 
document  describing  the  terms  of  the 
debt  and  incorporating  the  bank's  latest 
Call  Reports  and  the  bank  or  holding 
company's  Exchange  Act  filings;  (8)  The 
offering  document  and  any  amendments 
must  be  filed  with  the  OCC  within  five 
days  after  first  use;  and  (9)  Any  required 
filing  fees  must  be  submitted. 

The  OCC  designed  the  requirements 
of  the  abbreviated  registration  system  to 
ensure  that  potential  purchasers  of  debt 
subject  to  the  abbreviated  registration 
system  had  access  to  necessary 
information  on  the  issuing  bank  and 
commonly  controlled  depository 
institutions,  as  well  as  the  appropriate 
knowledge  and  experience  to  evaluate 
that  information. 

The  OCC  requested  comment  on 
whether  this  abbreviated  registration 
system  was  necessary  or  appropriate, 
llie  OCC  received  1 1  comments  on  this 
issue.  Although  the  commenters 
generally  favored  the  abbreviated 
registration  system,  they  expressed 
different  perspectives  about  the  specific 
requirements  of  the  system.  A  number 
stated  that  the  OCC  should  eliminate  the 
requirement  that  nonconvertible  debt  be 
sold  by  an  underwriter  unaffiUated  with 
the  bank.  Several  commenters  agreed 


that  the  OCC  needed  to  revise  the 
abbfeviated  registration  system  to 
address  the  special  circumstances  of 
federal  branches  and  agencies  of  foreign 
banks. 

The  OCC  agrees  with  the  commenters 
that  the  imderwriter  requirement  is 
unnecessary.  The  underwriter 
requirement  imposes  additional  costs  on 
banks  and  limits  their  flexibility 
without  necessarily  improving  the 
quality  of  the  disclosure  materials 
provided  to  investors.  The  final  rule 
therefore  does  not  require  that  the  debt 
be  offered  and  sold  by  an  undenvriter. 
not  affiliated  with  the  bank,  as  part  of 
an  underwritten  offering. 

In  addition,  the  OCC  nas  determined 
that  it  is  unnecessary  to  require  that  the 
insured  depository  subsidiaries  of  a 
registered  bank  holding  company 
constitute  at  least  80%  of  the  bank 
holding  company's  assets.  This  asset- 
based  requiranent  does  not  ensure  that 
the  holding  company's  Exchange  Act 
filings  would  be  more  meaningful  to 
investors  than  the  filings  would  be 
without  the  requirement.  Accordingly,  it 
has  been  eliminated  from  the  final  rule. 

Further,  the  final  rule  requires  that 
the  debt  be  sold  in  minimum 
denominations  of  $250,0(X).  rather  than 
more  than  $100,000.  in  order  to  provide 
additional  protections  to  purchasers  of 
debt.  Requiring  larger  denomination 
notes,  and  preventing  them  &t)m  being 
broken  into  smaller  denominations, 
helps  ensure  that  the  purchasers  of  the 
notes  are  sophisticated,  high  net  worth 
indi\'iduals  or  entities,  for  whom 
abbreviated  disclosure  is  appropriate. 

The  final  rule  also  takes  into  account 
the  special  circumstances  of  federal 
branches  of  foreign  banks.  Because 
foreign  banks  and  their  holding 
companies  generally  ar»not  reporting 
companies  under  the  Exchange  Act. 
federal  branches  and  agencies  often 
would  be  unable  to  comply  fully  with 
the  requirements  on  Exdiange  Act 
filings  in  the  abbreviated  registration 
system.  Federal  branches  and  agencies 
usually  do  not  have  securities  registered 
under  the  Exchange  Act  and  are  not 
subsidiaries  of  holding  companies 
registered  under  the  Exchange  Act. 
Therefore,  federal  branches  and 
agencies  also  caimot  incorporate 
E5:change  Act  filings  into  offering 
documents. 

Accordingly,  the  final  rule  provides 
that  federal  branches  and  agencies  of 
foreign  banks  need  not  have  securities 
registered  under  the  Exchange  Act  or  be 
subsidiaries  of  holding  companies  that 
have  securities  registered  under  the 
Exchange  Act  to  take  advantage  of  the 
abbreviated  registration  system.  Instead. 
these  entities  may  make  information 


about  themselves  available  to 
purchasers  by  filing  with  the  OCC  the 
information  speci^d  in  SEC  Rule  12g3- 
2(b)  (17  CFR  24ai2g3-2(b))  and 
providing  purchasers  with  the 
information  specified  in  SEC  Rule 
144A(d)(4)(i)  (17  CFR  230.144A(dM4)(i)). 
The  OCC  believes  that  this  information 
is  adequate  for  the  sophisticated 
purchasers  who  are  eligible  investors 
under  the  abbreviated  disclosure 
system.  Such  purchasers  also  are  able  to 
determine  whether  they  have  sufficient 
information  to  make  informed 
investment  decisions,  and  if  they  do 
not.  can  request  additional  information. 

Nonpublic  Ofiierings  (Section  16.7) 

The  proposal  permitted  offers  and 
sales  without  compliance  with  the 
registration  statement  and  prospectus 
requirements  of  §  16.3  if  the  offers  and 
sales  were  made  in  accordance  with 
SEC  Regulation  D  (17  CFR  230.501 
through  230.508)  and  the  purchasers 
were  either  accredited  investors  or 
"sophisticated"  investors.  SEC 
Regulation  D  sets  forth  rules  governing 
the  limited  offer  and  sale  of  securities 
without  registration  under  the  Securities 
Act  and  provides  a  safe  harbor  for 
compliance  with  sections  3(b)  and  4(2) 
of  the  Securities  Act  (15  U.S.C.  77c(b) 
and  77d(2)).  SEC  Regulation  D  does  not 
require  that  in  all  circumstances 
purchasers  be  sophisticated. 

The  proposal's  cross-reference  of 
Regulation  D  increased  the  number  of 
purchasers  permitted  in  a  nonpublic 
offering  over  the  number  allowed  under 
the  former  part  16.  Former  part  16,  as 
interpreted  by  the  OCC.  permitted  sales 
to  only  15  sophisticated  purchasers  (and 
an  unlimited  number  of  accredited 
investors),  unless  the  seller  received 
OCC  permission  to  increase  the  number 
of  purchasers.  The  proposal  permitted 
sales  to  35  sophisticated  purchasers  and 
an  unlimited  number  of  accredited 
investors,  or  to  any  number  of 
sophisticated  purchasers  subject  to  a 
limitation  on  the  aggregate  offering 
price. 

The  proposal  required  the  filing  of  a 
notice  of  sales  no  later  than  15  days 
after  the  first  sale  of  securities  in 
accordance  with  SEC  Rule  503  of 
Regulation  D.  Under  the  former  part  16. 
nonpublic  offering  notices  had  to  be 
filed  20  days  prior  to  the  time  any 
security  was  offered  or  sold.  This 
proposed  change  gave  banks  added 
flexibility  in  the  timing  of  sales  of 
securities. 

Under  the  proposal,  securities  subject 
to  the  limitations  on  resale  of  Regulation 
D  must  be  sold  pursuant  to  SEC  Rule 
444  or  144A,  another  exemption  from 
registration  under  the  Securities  Act,  or 


in  accordance  with  the  part  16 
registraticHi  and  prospectus 
requirements.  The  former  part  16  did 
not  permit  any  securities  sold  in  a 
nonpublic  offering  to  be  resold  for  two 
years.  The  proposed  change  in  resale 
limitations  would  improve  the 
marketability  of  bank  securities. 

The  OCC  received  two  comments  on 
this  section  of  the  proposal.  One 
commenter  supported  the  cross- 
reference  of  Regulation  D.  The  other 
commenter  believed  that  by  including 
the  notice  requirement  in  the  nonpublic 
offering  section,  the  CXX  was  making 
the  filing  of  a  notice  a  condition  to  the 
availability  of  the  nonpublic  ofiiering 
exemption.  The  commenter  stated  that 
while  the  SEC  does  provide  for  the 
filing  of  a  notice,  it  is  not  a  condition 
of  any  of  the  exonptions  in  Regulation 
D. 

The  filial  rule  adopts  this  section  as 
proposed  with  certain  ciarifjing 
changes.  The  final  rule  indicates  more 
clearly  that  although  the  fihng  of  a 
notice  is  required.  £ulure  to  file  a  notice 
does  not  result  in  the  loss  of  the 
nonpublic  offering  exemption.  Thus,  the 
notice  is  not  a  condition  of  any  of  the 
exemptions  in  Regulation  D.  The  final    - 
rule  also  clarifies  that  offers  and  sales 
made  in  reliance  on  Regulation  D  must 
only  be  made  to  sophisticated 
purchasers. 

Small  Issues  (Section  16.8) 

The  proposal  did  not  cross-referenoe 
the  SEC's  Regulation  A  (17  CFR  230.251 
through  230.264).  which  permits  the 
unregistered,  pubUc  offering  of 
securities  under  specified  conditions. 
The  OCC  requestcNd  comment  as  to 
whether  it  should  cross-referenoe 
Regulation  A  and  received  two 
comments  in  response.  Both 
commenters  believed  that  the  OOC 
should  cross-reference  Regulation  A. 

In  light  of  these  comments,  the  OCC 
has  decided  to  cross-reference 
Regulation  A  in  the  final  rule.  Given  the 
criteria  for  use  of  the  rule,  the  OOC  does 
not  believe  its  use  reduces  purchaser 
safeguards.  Moreover,  the  OCC  believes 
that  the  Regulation  A  small  issues 
exemption  from  registration  should  be 
available  to  banks,  as  it  is  to  other 
issuers,  to  prevent  imposing 
urmecessary  burdens  on  banks  in 
connection  with  small  securities 
issuances. 

In  order  to  use  the  Regulation  A 
exemption,  an  issuer's  offering 
documents  must  be  filed  with  and 
reviewed  by  the  OCC  The  final  rule 
states  that  filers  should  consult  the 
SEC's  Securities  Act  Industr>'  Guide  3 — 
Statistical  Disclosure  bv  Bank  Holding 
Companies  (17  CFR  229.60Uc)  and  231) 
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for  guidance  on  the  appropriate 
disclosures  to  be  included  in  the 
offering  doomient.  The  Guide  3 
disclosures  consist  of  information  that 
potential  purchasers  of  bank  securities 
need  in  order  to  evaluate  their 
investments 

Form  and  Content  (Section  16.15) 

The  proposal  required  all  registration 
statements  filed  with  the  OCC  to  be  on 
the  form  for  registration  that  the  bank 
would  use  were  it  required  to  register 
the  seciuities  under  the  Securities  Act. 
Which  form  a  bank  uses  depends, 
among  other  things,  on  whether  the 
bank  is  subject  to  the  registration  and 
reporting  requirements  of  section  12  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78/ and  78o(d))  and  on 
the  amount  of  the  ofliering. 

Several  commenters  suggested  that 
the  OCC  clarify  whether  a  national  bank 
may  use  the  SEC's  Form  S-3  (Form  for 
registration  under  the  Securities  Act  of 
securities  of  certain  issuers  offered 
pursuant  to  certain  types  of 
transactions)  in  connection  with  the 
offer  and  sale  of  its  seciuities  if  its 
parent  company  meets  the  requirements 
set  forth  in  Instruction  I.C.  to  Form  S- 
3  and  the  other  reqiurements  set  forth  in 
Instruction  I.C.  are  met. 

The  final  rule  permits  national  banks 
to  use  Form  S-3  in  such  situations. 
Pursuant  to  Instruction  I.C.  to  the  SEC's 
Form  S-3,  if  the  parent  of  a  registrant 
meets  the  registration  requirements  for 
the  use  of  Form  S-3,  the  registrant  may 
use  Form  S— 3  for  offers  and  sales  of 
nonconvertibie  debt  or  nonconvertible 
preferred  stock  provided  the  registrant 
is  a  wholly-owned  subsidiary  of  the 
parent  and  the  securities  being  issued 
by  the  registrant  are  investment  grade 
securities  (or  are  fully  guaranteed  by  the 
qualifying  parent  as  to  principal  and 
interest). 

A  national  bank  may  establish  an 
Exchange  Act  disclosure  base  for  the 
Form  S-3  by  registering  its  common 
stock  on  Form  10  (General  form  for 
registration  of  securities  pursuant  to 
fection  12(b)  or  12(g)  of  the  Exchange 
Act)  prior  to  the  eR^ectiveness  of  its 
offering  document  and  incorporating  by 
reference  the  form  pursuant  to  Item 
12(a)(1)  of  Form  S-3  in  lieu  of  a  Form 
10-K  (General  form  of  annual  report). 

The  proposal  also  required  that  the 
registration  statement  must  meet  the 
requirements  of  the  SEC  regulations 
referred  to  in  the  registration  form. 
Those  regulations  include  Regulation  S— 
X  (17  CFR  part  210).  which  applies  to 
financial  statements,  and  Regulation  S- 
K  (17  CFR  part  229).  which  applies  to 
the  nonfinancial  statement  portion  of 
the  registration  statement.  The  CXIC 


expects  that,  consistent  with  SEC 
requirements  and  practice,  filers  will 
prepare  registration  statements  for  bank 
securities  in  accordance  with  Securities 
Act  Industry  Guide  3 — Statistical 
Disclosure  by  Bank  Holding  Companies 
(17  CFR  229.801(c)  and  231). 

Because  the  proposal  required 
registration  statements  to  satisfy  the 
requirements  of  the  SEC  regulations 
referred  to  in  the  applicable  registration 
form,  the  financial  statements  in  the 
registration  statements  must  be  audited. 
The  OCC  sought  comment  on  whether  it 
should  limit  the  requirement  for  audited 
financial  statements  to  banks  of  a 
certain  size  and  whether  that  size 
should  be  the  cut-off  for  the  requirement 
for  annual  independent  audits  that  was 
established  pursuant  to  section  112  of 
the  Federal  Deposit  Insurance 
Corporation  Improvement  Act  of  1991 
(FDIQA)  (12  U.S.C.  1831m).  Several 
commenters  stated  that  the  OCC  should 
limit  the  audited  financial  statements 
requirement  to  banks  of  a  certain  size, 
although  they  disagreed  as  to  what  that 
size  should  be. 

After  considering  the  comments,  the 
OCC  has  decided  not  to  limit  the 
audited  financial  statements 
requirement  to  banks  of  a  certain  size. 
The  final  rule  requires  audited  financial 
statements  torn  national  banks  to  the 
same  extent  that  the  SEC  requires 
audited  financial  statements  of  other 
corporations.  Requiring  banks  to 
provide  audited  financial  statements  in 
their  registration  statements  helps 
ensure  that  purchasers  of  bai\k  stock 
receive  the  same  quality  of  disclosure 
and  the  same  protections  as  do 
purchasers  of  stock  of  other  types  of 
issuers. 

Because  the  proposal  required 
registration  statements  to  comply  with 
the  SEC  regulations  referenced  in  the 
applicable  registration  form,  banks  that 
were  subsidiaries  of  holding  companies 
had  to  include  audited  bank  financial 
statements,  rather  than  bank  holding 
company  statements,  in  their 
registration  statements.  However,  a 
number  of  commenters  felt  that  banks 
that  are  subsidiaries  of  holding 
companies  that  have  securities 
registered  under  the  Exchange  Act 
should  not  have  to  include  audited  bank 
financial  statements  in  their  registration 
statements.  The  commenters  stated  that 
these  banks  should  instead  be  allowed 
to  include  in  their  registration 
statements  the  audited  financial 
statements  contained  in  the  holding 
companies'  Exchange  Act  filings  and  the 
banks'  Call  Reports. 

The  OCC  disagrees,  and  the  final  rule 
requires  banks  that  are  subsidiaries  of     * 
holding  companies  to  include  audited 


bank  financial  statements  in  registration 
statements  for  bank  securities.  The  OCT 
believes  that  purchasers  of  bank 
seciu-ities  that  are  not  subject  to  any 
sophistication  requirements  should  be 
provided  with  bank,  not  merely  holding 
company,  financial  statements.  Those 
purchasers  need  bank  level  financial 
statements  in  order  to  make  informed 
investment  decisions  about  bank 
securities. 

The  proposal  cross-referenced  the 
requirements  of  Rule  400  and  Articles 
1-3  of  the  SEC's  general  rules  on 
registration  in  SEC  Regulation  C  (17 
CFR  230.400  through  230.439). 
Regulation  C  includes  the  SEC  rule  on 
shelf  registration  in  Rule  415  (17  CFR 
230.415 — Delayed  or  continuous 
offering  and  sale  of  seciuities).  Shelf 
registration  enables  banks  to  register 
securities  that  are  to  be  sold  in  the 
future  and  then  to  sell  those  securities 
when  the  market  conditions  are  most 
favorable.  Regulation  C  also  includes 
SEC  Rule  430A  (17  CFR  230.430A— 
Prospectus  in  a  registration  statement  at 
the  time  of  effectiveness).  Rule  430A 
allows  an  issuer  to  file  a  prospectus  that 
omits  certain  information  dependent  on 
the  offering  price.  The  former  part  16 
did  not  contain  any  provisions 
comparable  to  Rule  415  or  Rule  430A, 
so  price  and  other  information  had  to  be 
set  at  the  time  an  offering  document  was 
filed. 

The  final  rule,  Uke  the  proposal, 
cross-references  the  requirements  of 
Rule  400  and  Articles  1-3  of  the  SEC's 
general  rules  on  registration  in  SEC 
Regulation  C  (17  CFR  230.400  through 
230.439).  However,  the  final  nde  also 
cross-references  the  other  articles  of 
Regulation  C  (17  CFR  230.445  through 
230.497).  The  OCC  is  cross-referencing 
the  remaining  articles  of  Regulation  C  in 
order  to  adopt  the  SEC's  rules  and 
procedures  governing  when  registration 
statements  and  amendments  become 
effective.  (For  a  discussion  of  this  matter 
see  "Effectiveness  (§  16.16)"  in  this 
preamble).  These  remaining  articles 
include  rules  on  delaying  amendments 
and  acceleration  of  the  effective  date 
that  are  Integral  to  the  procedures  under 
which  registration  statements  and 
amendments  become  effective. 

Effectiveness  (Section  16.16) 

The  proposal  did  not  provide  for  the 
adoption  of  the  Seciuities  Act 
provisions  or  the  SEC's  rules  pertaining 
to  when  registration  statements  become 
effective.  "The  proposal  retained  the 
requirement  in  former  part  16  that  no 
registration  statement,  prospectus,  or 
amendment  was  effective  until  declared 
effective  by  the  OCC 


Only  one  commenter  discussed  this 
issue.  That  commenter  urged  that  the 
OCC  follow  the  SEC's  procedures  in  this 
area.  The  OCC  agrees  and  the  final  rule 
adopts  the  Securities  Act  provisions  and 
the  SEC's  rules  on  effectiveness.  (See 
discussion  imder  "Form  and  Content 
(§  16.15)"  in  this  preamble.) 

Under  the  cross-referenced  provisions 
of  the  Securities  Act.  registration 
statements  automatically  become 
effective  20  days  after  they  are  filed 
unless  a  delaying  amendment  is  filed 
with  the  OCC.  However,  consistent  with 
SEC  practice,  the  OCC  expects  all  filers 
to  file  delaying  amendments  with  their 
registration  statements  to  prevent  the 
registration  statements  from  becoming 
automatically  effective.  The  delaying 
amendments  will  ensure  that  the  OCC 
has  adequate  time  to  review  and 
comment  upon  filings. 

Filing  Requiranenti  and  Inspection  of 
Documents  (Section  16.17) 

This  section  of  the  proposal  specified 
that  issuers  must  file  four  copies  of  edl 
documents  with  the  OCC  and  required 
the  OCC  to  make  those  documents 
available  for  public  inspection.  The 
former  part  16  required  issuers  lo 
submit  six  copies  of  most  documents. 
The  proposal  also  specified  that  all 
notices  or  other  documents  required  to 
be  filed  by  any  section  of  the  Securities 
Act.  the  Exchange  Act,  or  a  rule  of  the 
SEC  cross-referenced  in  part  16.  be  filed 
with  the  OCC.  The  final  rule  adopts  this 
section  generally  as  proposed,  with  a 
few  technical  clarifying  changes. 

Use  of  Prospectus  (Section  16.18) 

Under  the  proposal,  a  prospectus  or 
amendment  declared  effective  by  the 
OCC  may  not  be  used  more  than  nine 
months  after  its  effective  date  unless  the 
information  contained  therein  is  as  of  a 
date  not  more  than  16  months  prior  to 
the  date  of  use.  This  section  of  the 
proposal  was  based  on  the  requirement 
in  section  10(a)(3)  of  the  Securities  Act 
(15  U.S.C.  77j(a)(3))  pertaining  to  the  age 
of  information  in  a  prospectus.  The 
proposal  provided  more  time  for  an 
offering  to  be  completed  than  did  former 
part  16.  Former  part  16  allowed  an 
offering  circular  to  be  effective  for  a 
period  of  only  six  months,  although  the 
OCC  could  extend  the  six  month  period 
for  two  consecutive  90  day  periods 
upon  request.  In  the  event  there  was  a 
material  change  after  a  prospectus  has 
been  declared  effective,  the  proposal 
prohibited  use  of  the  prospectus  until 
an  amendment  reflecting  die  change  had 
been  filed  with  and  declared  effective 
by  the  OCC. 


The  final  rule  adopts  this  section 
generally  as  proposed,  with  minor 
clarifying  changes. 

Withdrawal  or  Abandonment  (Section 
16.19) 

The  proposed  rule  allowed  filers  to 
withdraw  a  registration  statement  and 
amendments  prior  to  the  effective  date. 
It  also  stated  that  the  OCC  could 
determine  that  a  registration  statement 
and  amendments  had  been  abandoned  if 
they  had  been  on  file  for  nine  months 
and  not  become  effective.  Documents 
withdrawn  or  declared  abandoned 
would  be  so  marked  but  would  remain 
in  the  OCC  files.  The  final  rule  adopts 
this  section  as  proposed,  with  minor 
clarifying  changes. 

Current  and  Pniodic  Reports  (Section 
16.20) 

The  proposal  required  banks  that  had 
filed  registration  statements  declared 
effective  pursuant  to  part  16  to  file  with 
the  OCC  periodic  and  current  reports 
until  the  banks  were  eUgible  to  suspend 
the  filing  of  those  reports.  This 
requirement  was  based  on  that  imposed 
by  section  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78o(d))  on  corporations  fiUng 
Seciuities  Act  registration  statements 
with  the  SEC.  The  filing  of  periodic  and 
current  reports  ensures  that  current 
information  about  an  issuer  is  available 
for  a  period  after  an  offering  of 
securities  is  made.  The  periodic  and 
current  reporting  requirements  cease  the 
year  after  the  registration  statement 
becomes  effective,  if  the  issuer  is  not 
otherwise  required  to  register  its 
securities  under  the  Exchange  Act. 

The  proposal  further  provided  that  a 
bank  need  not  comply  with  the  periodic 
and  current  reports  requirements  if  the 
bank  was  a  subsidiary  of  a  one-bank 
holding  company  and  the  bank's  parent 
bank  holding  company  filed  current  and 
periodic  reports  pursuant  to  section  13 
of  the  Exchange  Act. 

Five  commenters  stated  that  all  banks 
that  are  subsidiaries  of  holding 
companies  that  have  securities 
registered  under  the  Exchange  Act 
should  be  able  to  rely  on  holding 
company  Exchange  Act  filings  and  bank 
Call  Reports  to  fulfill  the  current  and 
periodic  report  requirements. 

The  final  rule  permits  banks  that  are 
subsidiaries  of  holding  companies  that 
have  securities  registered  under  the 
Exchange  Act  to  rely  on  holding 
company  Exchange  Act  filings  and  bank 
Call  Reports  to  fulfill  the  current  and 
periodic  reports  requirements  in 
specified  circumstances.  A  bank  need 
not  file  current  and  periodic  reports  if 
the  bank  is  a  subsidiary  of  a  one-bank 
holding  company,  the  financial 


statements  of  the  bank  and  the  parent 
bank  holding  company  are  substantially 
the  same,  and  the  bank's  parent  bank 
holding  company  files  periodic  and 
current  reports  pursuant  to  section  13  of 
the  Exchange  Act. 

The  OCC  believes  that  when  these 
conditions  are  met.  the  holding 
company's  current  and  periodic  reports 
will  provide  the  marketplace  with 
information  equivalent  to  what  would 
be  provided  if  the  holding  company's 
subsidiary  bank  made  separate  reports. 
The  OCC  concluded  that  any  broader 
exception  would  not  be  appropriate 
because  the  information  provided  is 
used  in  markets  including  both 
sophisticated  and  unsop^sticated 
investors.  In  the  case  of  the  latter,  they 
may  not  have  sufficient  financial 
expertise  to  evaluate  information  that 
differs  substantially  from  the  tj-pe  and 
scope  of  disclosure  that  would  have 
been  contained  in  current  and  periodic 
reports  filed  by  the  bank  itself. 

Request  for  Interpretive  Advice  or  No 
Objection  Letter  (Section  16.30) 

The  proposal  set  forth  the 
requirements  that  a  person  must  meet  to 
obtain  interpretive  advice  or  a  no- 
objection  letter  under  part  16.  Although 
these  requirements  are  not  detailed  in 
former  part  16,  the  OCC  based  them  on 
Banking  Circular  205.  OCC  Staff  No- 
Objection  Positions,  which  has  been  in 
effect  since  July  26, 1985.  The  final  rule 
adopts  this  section  as  proposed,  with 
minor  clarifying  changes. 

Escrow  Requirement  (Section  16.31) 

The  proposal  required  the  use  of  an 
independent  escrow  account  if  the 
funds  received  in  an  offering  were  to  be 
certified  as  capital  or  if  there  was  a 
minimum  amount  to  be  sold  in  an 
offering.  One  commenter  opposed  this 
requirement. 

"The  final  rule  modifies  the  escrow 
requirements.  Section  16.31  of  the  final 
rule  allows  the  OCC  to  require  any 
funds  received  through  an  offer  or  sale 
of  securities  to  be  held  in  an 
independent  escrow  account  at  an 
unrelated  insured  depository  institution 
when  the  OCC  determines  it  is  in  the 
best  interest  of  the  shareholders.  A  bank 
does  not  have  to  use  an  independent 
escrow  account  unless  the  OCC  has 
notified  the  bank  that  an  escrow  account 
is  necessary.  However,  the  OCC 
generally  expects  banks  to  use 
independent  escrow  accounts. 

Fraudulent  Transactions  and  Unsafie 
and  Unsound  Practices  (Section  16.32) 

The  proposal  prohibited  untrue 
statements  of  material  fact,  omissions  of 
material  fact,  and  acts  or  practices  that 
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operate  as  a  fraud  in  the  offer  or  sale  of 
a  bank  Mcurity.  The  language  in  this 
section  of  the  proposal  was  substantially 
similar  to  the  Ungxiage  in  section  17(«) 
of  the  Securities  Act  (15  U.S.C  77q). 
The  section  17(a)  prohibitions  apply  to 
offers  and  sales  of  bank  securities 
regardless  of  whether  the  prohibitions 
are  restated  m  part  16.  The  OCC 
believed  that  restating  the  prohibitions 
in  part  16  furnished  warning  that  the 
prohibitions  apply.  The  proposal  further 
provided  that  violations  of  the 
naudulent  transactions  section  also 
constitute  unsafe  or  unsound  practices 
under  12  U.S.C.  1818.  This  section  of 
the  final  rule  is  adopted  as  proposed. 

Conforming  Amendments  to  Part  5 

Merger.  Consolidation,  Purchase  and 
Assumption  (Section  5.33(b)(6}) 

The  proposal  included  a  conforming 
amendment  to  12  CFR  5.33(b)(6)(ii) 
which  requires  that  all  shareholders  in 
a  merger  or  consolidation  transaction  be 
adequately  informed  of  all  aspects  of  the 
transaction.  The  proposal  amended 
§  S.33(b)(6)(ii)  to  add  that  a  bank 
required  to  Hie  a  registration  statement 
with  the  CXX  may  use  that  registration 
statement  to  comply  with  the  proxy 
statement  requirements  set  forth  in 
§  5.33(b)(6)(ii).  In  addition,  a  bank 
subsidiary  of  a  holding  company 
required  to  file  a  registration  statement 
with  the  SEC  may  use  that  registration 
statement  to  comply  with  OCC  proxy 
statement  requirements.  The  final  rule 
adopts  the  conforming  amendment  to 
§5.33(b)(6)(ii)  as  proposed,  with  minor 
technical  clarifying  changes. 

Changes  in  Equity  Capital  (Section  5.46) 
and  Subordinated  Debt  as  Capital 
(Section  6.47) 

Tbe  pniposal  did  not  include  any 
changes  tu  12  CFR  5.46  and  5.47. 
Former  §  5.46  required  OCC  preliminary 
approval  for  a  change  in  capital  due  to 
a  sale  of  preferred  stock.  Former  §  5.46 
fiirther  specified  that  changes  in  equity 
capital  must  occur  within  12  months  of 
seeking  preliminary  approval.  Former 
§  5.47  required  OCC  approval  for 
subordinated  debt  that  is  to  be 
considered  part  of  a  bank's  capital 
structure:  a  bank  must  receive 
preliminary  approval  prior  to  the 
issuance  of  subordinated  debt  and  the 
subordinated  debt  must  be  issued 
wdthin  12  months  of  the  preliminary 
approval. 

The  UCC  requested  comment  on 
wbe;her  §§  5  46  and  S.47  needed  to  be 
modified  in  order  to  enable  banks  to  use 
the  SEC  rule  on  shelf  registration  in 
Rule  415  (17  CFR  230.415— Delayed  or 
continuous  offering  and  sale  of 


securities).  Shelf  registration  permits 
banks  to  register  securities  that  are  to  be 
sold  in  the  future  and  then  to  sell  those 
securities  when  the  market  conditions 
are  most  favorable. 

The  OCC  received  four  comments  on 
this  issue.  All  of  the  commenters  stated 
that  because  of  the  delays  caused  by  the 
preliminary  approval  requirements  in 
§§  5.46  and  5.47,  the  OCC  needed  to 
amend  those  requirements  in  order  for 
banks  to  take  advantage  of  SEC  Rule 
415.  The  OCC  agrees  and  has  adopted  a 
final  rule  that  includes  changes  to 
§§  5.46  and  5.47.  The  changes  will 
enable  most  banlcs  to  use  the  SECs  rule 
on  shelf  registration  and  thereby  reduce 
unnecessary  regulatory  burden. 

As  adopted  in  the  final  rule.  §  5.46  no 
longer  requires  a  bank  to  obtain 
preliminary  approval  of  cash  sales  of 
preferred  stock  unless  the  OCC  has 
notified  the  bank  that  preliminary 
approval  is  necessary.  After  selling 
preferred  stock,  a  bank  still  must  obtain 
final  approval  and  certification. 

The  final  rule  also  changes  the 
approval  procedures  in  $  5.47  for  the 
issuance  of  subordinated  debt.  Under 
the  new  procediues,  a  bank  need  not 
obtain  prior  approval  to  issue 
subordinated  debt  unless  the  OCC  has 
notified  the  bank  that  prior  approval  is 
necessary.  A  bank  that  has  not  been 
notified  that  it  must  obtain  prior 
approval  to  issue  subordinated  debt 
must  notify  the  OCC  after  issuing  debt 
that  is  to  be  counted  as  tier  2  capital. 
Subordinated  debt  will  qualify  as  tier  2 
capital  if  it  meets  the  requirements  set 
forth  in  12  CFR  part  3.  Appendix  A 
section  2(bM4)  and  complies  with  tbe 
OCC  Guidelines  for  Subordinated  Debt 
Instruments  in  the  Comptroller's 
Manual  for  Corporate  Activities. 

The  OCC  may  solicit  comments  on 
S  5.46  and  %  5.47  in  coimection  with  its 
proposed  comprehensive  revisions  to 
Part  5  of  the  OCC's  regulations. 

Regniatary  Flaxilnltty  Ad 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Comptroller  of  the  Currency  certifies 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12tM 

Tbe  OCC  has  determined  that  this 
document  is  not  a  significant  regulatory 
action  as  defined  in  Executive  Order 
12866. 

Paperwork  Reduction  Ad 

Tbe  collections  of  information 
contained  in  this  final  regulation  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Bu<%et  in 


accordance  with  tbe  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3504(h))  uiKler  control  mmiber  1557- 
0120.  The  estimated  annual  burden  per 
resp<mdent  varies  fnsm  two  to  100 
hours,  depending  <»  individual 
circumstances,  with  an  estimated 
average  of  19  hours. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  directed 
to  the  OM^ce  of  the  Comptroller  of  the 
Currency.  Legislative,  Regulatory,  and 
International  Activities  Division,  250  E 
Street.  SW.  Washington.  DC  20219  and 
to  the  Office  of  Management  and 
Budget,  Paperwork  Reduction  Project 
(1557-0120).  Washingt(m.  DC  20503. 

List  of  Subjects 

12  CFR  Part  5 

Administrative  practice  and 
procedure.  National  banks.  Reporting 
and  recordkeeping  requirements, 
Securities. 

12  CFR  Part  16 

National  banks.  Reporting  and 
recordkeeping  requirements.  Securities. 

Authority  end  lasnaace 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  12  of  the 
Code  of  Federal  Regulations,  part  5  is 
amended  and  part  16  is  revised  to  read 
as  follows: 

PART  fr-RULES,  POLICIES.  AND 
PROCEDURES  FOR  CORPORATE 
ACTIVITIES 

1.  The  authority  citation  for  part  5 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1  etseq.;  12  US.C 
93a. 

2.  In  §  5.33,  paragraph  (b)(6Kii)  is 
ameiuled  by  adding  a  new  sentence  at 
the  end  of  the  paragraph: 


IS.33 

•nil 


HtarQar.  conaoNdsBOfi,  pufchaaa 


(b)*  •  • 

(6)-  •  • 

(ii)  *  *  *  In  any  transaction  where 
securities  are  required  to  be  registered 
«vith  the  Office  under  part  16  of  this 
chapter  or  with  the  Securities  and 
Exchange  Commission  under  the 
Seciuities  Act  of  1933,  a  depository 
institution  may  file  the  registration 
statement  with  the  Office  to  meet  the 
requirements  of  this  paragraph; 
•        •        •        •        • 

3.  In  §  5.46,  paragraphs  (0(4)  and 
(gMl)  are  revised  to  read  as  fbllows: 


(0  •  •  • 

(4)  Preferred  stock.  A  bank  need  not 
submit  a  letter  of  intent  and  obtain 
preliminary  approval  prior  to  selling 
preferred  stock  for  cash  unless  the 
Office  has  notified  the  bank  that 
preliminary  approval  Is  necessary.  Any 
bank  selling  preferred  stock  must 
submit  a  letter  of  notification  pursuant 
to  paragraph  (g)(2)  of  this  section  to 
obtain  final  approval  and  certification. 
The  Office  must  review  and  may 
approve  provisions  in  articles  of 
association  concerning  preferred  stock 
dividends,  voting  and  conversion  rights, 
retirement,  and  rights  to  exercise  control 
over  management.  A  bank  may  submit 
those  provisions  for  review  and 
approval  with  the  letter  of  notification. 
•        *        »        •        • 

(g)  Procedures.  (1)  A  bank  must 
submit  to  the  appropriate  District  office 
by  hand  or  by  mail,  return  receipt 
requested,  a  letter  of  intent  to  change 
capital.  The  bank  must  receive 
preliminary  approval  for  any  change  in 
capital  except  for  a  stock  dividend,  a 
cash  sale  of  common  stock,  a  cash  sale 
of  preferred  stock  where  the  bank  has 
not  been  notified  by  the  Office  that 
preliminary  approval  is  required,  or  a 
reduction  in  par  value  of  common  stock 
that  does  not  change  the  sum  of  capital 
and  capital  surplus.  Stock  dividends, 
cash  sales  of  conunon  stock,  cash  sales 
of  preferred  stock  where  the  bank  has 
not  been  notified  by  the  Office  that 
prelimintuy  approval  is  required,  or 
reductions  in  par  value  of  common 
stock  that  do  not  change  the  sum  of 
capital  and  capital  surplus  are  subject 
only  to  the  notification  process 
described  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  section.  For  other  changes  in 
equity  capital,  the  bank  must  submit  a 
letter  of  intent  describing  the  type  and 
amount  of  the  proposed  change,  and 
state  if  the  bank  is  subject  to  a  capital 
plan  with  the  Office.  If  the  bank  is 
subject  to  a  capital  plan  or  if  a  capital 
plan  is  required  in  connection  with  the 
proposed  change  in  equity  capital,  the 
bank  must  state  how  the  proposed 
change  conforms  to  the  plan.  The  bank 
may  consider  its  proposed  change 
preliminarily  approved  30  days  after  the 
day  on  which  the  Office  receives  the 
letter  of  intent,  tmless  the  bank  is 
notified  that  preliminary  approval  is 
delayed,  conditioned,  or  denied.  The 
bank  should  submit  the  letter  of  intent 
and  receive  preliminary  approval  prior 
to  seeking  shareholder  approval,  llie 
bank  may  proceed  with  an  increase  in 
capital  after  preliminary  approval  is 
received;  however,  it  may  not  reduce  its 
capital  or  make  a  distribution  until  it 
has  received  final  Office  approval  as 


specified  in  paragraphs  (g)(2)  and  (gM3) 
of  this  section. 

•        •        •        *        * 

4.  Section  5.47  is  revised  to  read  as 
follows: 

§  5.47    Subordinated  debt  as  capital. 

(a)  Authority.  12  U.S.C.  93a. 

(b)  Licensing  requirements.  Unless  the 
OCC  has  previously  notified  a  national 
bank  that  prior  approval  is  required,  or 
unless  prior  approval  is  required  by  law, 
a  national  baiik  does  not  need  prior  OCC 
approval  to  issue  or  prepay 
subordinated  debt,  regardless  of 
whether  the  bank  intends  to  count  the 
debt  as  Tier  2  capital.  A  national  bank 
that  is  not  required  to  obtain  prior 
approval  must  notify  the  OCC  after 
issuing  subordinated  debt  that  is  to  be 
counted  as  Tier  2  capital. 

(c)  Scope.  This  section  sets  forth  the 
procedures  for  OCC  review  and 
approval  of  applications  to  issue  or 
prepay  subordinated  debt. 

(d)  Definitions.  (1)  Capital  plan  means 
a  plan  describing  tbe  means  and 
schedule  by  which  a  national  bank  will 
attain  specified  capital  levels  or  ratios, 
including  a  plan  to  achieve  minimum 
capital  ratios  filed  with  the  appropriate 
district  office  under  §3.7  of  this  chapter 
and  a  capital  restoration  plan  filed  with 
the  OCC  under  12  U.S.C.  1831o  and 

§  6.5  of  this  chapter. 

(2)  Tier  2  capital  has  the  same 
meaning  as  set  forth  in  §  3.2(d)  of  this 
chapter. 

(e)  Qualification  as  regulatory  capital. 
(1)  A  national  bank's  subordinated  debt 
qualifies  as  Tier  2  capital  if  the 
subordinated  debt  meets  the 
requirements  in  part  3  of  this  chapter, 
appendix  A  to  part  3,  section  2(b)(4). 
and  complies  with  the  "OCC  Guidelines 
for  Subordinated  Debt  Instruments"  in 
the  Comptroller's  Manual  for  Corporate 
Activities  (Manual). 

(2)  If  the  OCC  notifies  a  national  bank 
that  it  must  obtain  OCC  approval  before 
issuing  subordinated  debt,  the 
subordinated  debt  will  not  qualify  as 
Tier  2  capital  imtil  the  bank  obtains 
OCC  approval  for  its  inclusion  in 
capital. 

(f)  Prior  approval  procedure.  (1) 
Application.  A  national  bank  required 
to  obtain  OCC  approval  before  issuing  or 
prepaying  subordinated  debt  must 
submit  an  application  to  the  appropriate 
district  office.  The  application  must 
include: 

(i)  A  description  of  the  terms  and 
amount  of  the  proposed  issuance  or 
prepayment; 

(ii)  A  statement  of  whether  the  bank 
is  subject  to  a  capital  plan  or  required 
to  file  a  capital  plan  with  the  OCC  and. 


if  so.  how  the  proposed  change 
conforms  to  the  capital  plan; 
(iii)  A  copy  of  the  proposed 
subordinated  note  format  and  note 
agreement;  and 

(iv)  A  statement  of  whether  the  debt 
issue  complies  with  all  laws, 
regulations,  and  the  "OCC  Guidelines 
for  Subordinated  Debt  Instruments"  in 
the  Manual. 

(2)  Approval,  (i)  General.  The  OCC 
approves,  conditionally  approves,  or 
denies  an  application  to  issue  or  prepay 
subordinated  debt  on  or  before  the  30th 
day  after  the  complete  apphcation  is 
received  by  the  OCC.  The  application  is 
deemed  approved  by  the  OCC  as  of  the 
30th  day  after  the  filing  is  received  by 
the  OCC  unless  the  OCC  notifies  the " 
bank  prior  to  that  date  that  the  filing 
presents  significant  supervisory  or 
compliance  concerns,  or  raises 
significant  legal  or  policy  issues. 

(ii)  Notification.  When  the  OCC 
notifies  the  bank  that  the  OCC  approves 
the  bank's  application  to  issue  or  prepay 
the  subordinated  debt,  it  also  notifies 
the  bank  whether  the  debt  qualifies  as 
Tier  2  capital. 

(iii)  Expiration  of  approval.  Approval 
expires  if  a  national  bank  does  not 
complete  the  sale  of  the  subordinated 
debt  within  one  year  of  approval. 

(g)  Notice  procedure.  If  a  national 
bank  is  not  required  to  obtain  approval 
before  issuing  subordinated  debt,  the 
bank  must  notify  the  appropriate  district 
office  in  writing  within  ten  days  after 
issuing  subordinated  debt  that  is  to  be 
counted  as  Tier  2  capital.  The  notice 
must  include: 

(1)  The  terms  of  the  issuance; 

(2)  The  amount  and  date  of  receipt  of 
funds; 

(3)  A  copy  of  the  final  subordinated 
note  format  and  note  agreement;  and 

(4)  A  statement  that  the  issue 
comphes  with  all  laws,  regulations,  and 
the  "OCC  Guidelines  for  Subordinated 
Debt  Instruments"  in  the  Manual. 

(h)  Exceptions  to  rules  of  general 
applicability.  Sections  5.8,  5.10  and  5.11 
do  not  apply  to  the  issuance  of 
subordinated  debt. 

(i)  Issuance  of  subordinated  debt.  A 
national  bank  must  comply  with  the 
Seauities  Offering  Disclostue  Rules  in 
part  16  of  this  chapter  when  issuing 
subordinated  debt  even  if  the  bank  is 
not  required  to  obtain  prior  approval  to 
issue  subordinated  debt. 

PART  Ifr-SECURITIES  OFFERINQ 
DISCLOSURE  RULES 

5.  Part  16  is  revised  to  read  as  follows: 
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PART  16— SECURITIES  OFFERING 
DISCLOSURE  RULES 

Sec 

16.1  Authority,  purpose,  and  acop«. 

16.2  Deriniiions. 

16.3  Registration  statement  and  prospectus 
requirements. 

16.4  Communications  not  deemed  an  offer. 

16.5  Exemptions. 

16.6  Sales  of  nonconvertibie  debt 

16.7  Nonpublic  offerings. 

16.8  Small  issues. 

16.15  Form  and  content. 

16.16  Effectiveness. 

16.i:     Filing  requirements  and  inspection  of 
documents. 

16.18  Use  of  prospectus. 

16.19  Withdrawal  or  abandonment. 

16.20  Current  and  periodic  reports. 

16.30  Request  for  interpretive  advice  or  no- 
objection  letter. 

16.31  Escrow  requirement. 

16.32  Fraudulent  transactions  and  unsafe 
and  unsound  practice*. 

16.33  Filing  fees. 

Authority:  12  U.S.C  1  etseq.  and  93a. 

f  16.1    Authority,  purpoM,  and  scop*. 

(a)  Authority.  This  part  is  issued 
under  the  general  authority  of  the 
national  banking  laws.  12  U.S.C.  1  et 
seq.,  and  the  OCX's  general  rulemaking 
authority  in  12  U.S.C  QSa. 

(b)  Purpose.  This  part  sets  forth  rules 
governing  the  offer  and  sale  of  securities 
issued  by  a  bank. 

(c)  Scope.  This  part  applies  to  offers 
and  sales  of  bank  securities  by  issuers, 
underwriters,  and  dealers. 

fie.2   Deflnitkms. 

For  purposes  of  this  part,  the 
following  deflnitions  apply: 

(a)  Accredited  investor  means  the 
same  as  in  Commission  Rule  501(a)  (17 
CFR  230.501(a)). 

(b)  Bank  means  an  existing  national 
bank,  a  national  bank  in  organization,  a 
bank  operating  under  the  Code  of  Law 
of  the  District  of  Columbia,  or  a  federal 
branch  or  agency  of  a  foreign  bank. 

(c)  Commission  means  the  Securities 
and  Exchange  Commission.  When  used 
in  the  rules,  regulations,  or  forms  of  the 
Commission  referred  to  in  this  part,  the 
term  "Commission"  shall  be  deemed  to 
refer  to  the  OCC. 

(d)  Dealer  means  the  same  as  in 
section  2(12)  of  the  Securities  Act  (15 
U.S.C.  77b(12)). 

(e)  Exchange  Act  means  the  Securities 
Exchange  Act  of  1934  (15  U.S.C.  78a 
through  78ij). 

(f)  Insured  depository  institution 
means  the  same  as  in  section  3(c)(2)  of 
the  Federal  Deposit  Insurance  Act  (12 
U.S.C.  1813(c)(2)). 

(g)  Investment  grade  means  that  a 
security  is* rated  investment  grade  (i  e.. 
in  one  of  the  lop  four  rating  categories) 


by  each  nationally  recognized  statistical 
rating  organization  that  has  rated  the 
seoirity. 

(h)  Issuer  means  a  bank  that  issues  or 
proposes  to  issue  any  security. 

(i)  Nonconvertibie  debt  means  a 
general  obligation  of  the  bank,  whether 
senior  or  subordinated,  that  is  not 
convertible  into  any  class  of  common  or 
prafBrred  stock  or  any  derivative 
thereof. 

(j)  OCC  means  the  Office  of  the 
Comptroller  of  the  Currency. 

(k)  Person  means  the  same  as  in 
section  2(2)  of  the  Securities  Act  (15 
U.S.C.  77b(2))  and  includes  a  bank. 

(1)  Prospectus  means  an  offering 
document  that  includes  the  information 
required  by  section  10(a)  of  the 
Securities  Act  (15  U.S.C.  77j(a)). 

(m)  Registration  statement  means  a 
filing  that  includes  the  prospectus  and 
other  information  required  by  section  7 
of  the  Securities  Act  (15  U.S.C.  77b). 

(n)  Sale,  sell,  offer  to  sell,  offer  for 
sale,  and  offer  mean  the  same  as  in 
section  2(3)  of  the  Securities  Act  (15 
U.S.C.  77b(3)). 

(0)  Securities  Act  means  the  Securities 
Act  of  1933  (15  U.S.C  77a  through 
77aa). 

(p)  Security  metms  the  same  as  in 
section  2(1)  of  the  Securities  Act  (15 
U.S.C.  77b(l)). 

(q)  Underwriter  means  the  same  as  in 
section  2(11)  of  the  Securities  Act  (15 
U.S.C.  77b(ll)).  Commission  Rules  137, 
140, 141, 142,  and  144  (17  CFR  230.137, 
230.140,  230.141,  230.142,  and  230.144) 
(which  apply  to  section  2(11)  of  the 
Securities  Act)  apply  to  this  part. 

f  16.3    Raglstratlon  atatamant  and 
prospactus  raquiramants. 

(a)  No  person  shall  offer  or  sell, 
directly  or  indirectly,  any  bank  issued 
security  unless: 

(1)  A  registration  statement  for  the 
security  meeting  the  requirements  of 
§  16.15  of  this  part  has  been  filed  with 
and  declared  effective  by  the  OCC 
pursuant  to  this  part,  and  the  offer  or 
sale  is  accompanied  or  preceded  by  a 
prospectus  that  has  been  filed  with  and 
declared  effective  by  the  OCC  as  a  part 
of  that  registration  statement:  or 

(2)  An  exemption  is  available  under 
§16.5  of  this  part. 

(b)  Notwithstanding  paragraph  (a)  of 
this  section,  securities  of  a  bank  may  be 
offered  through  the  use  of  a  preUminary 
prospectus  before  a  registration 
statement  and  prospectus  for  the 
securities  have  been  declared  effective 
by  the  OCC  if: 

(1)  A  registration  statement  including 
the  preliminary  prospectus  has  been 
filed  with  the  OCC; 

(2)  The  preliminarv'  prospectus 
contains  the  information  required  by 


$  16.15  of  this  part  except  for  the 
omission  of  infoimation  with  respect  to 
the  offering  price,  underwriting 
discounts  or  commissions,  discounts  or 
commissions  to  dealers,  amount  of 
proceeds,  conversion  rates,  call  prices, 
or  other  matters  dependent  upon  the 
offering  price;  and 

(3)  A  copy  of  the  prospectus  as 
declared  effective  containing  the 
information  specified  in  paragraph 
(b)(2)  of  this  section  is  furnished  to  each 
purchaser  prior  to  or  simultaneously 
with  the  sale  of  the  security.      

(c)  Commission  Rule  174  (17  CFR 
230.174 — Delivery  of  prospectus  by 
dealers;  Exemptions  under  section  4(3) 
of  the  Act)  applies  to  transactions  by 
dealers  in  bank  issued  securities. 

1 16.4    Communlcationa  not  daamed  an 


(a)  The  OCC  will  not  deem  the 
following  communications  to  be  an  offer 
under  §  16.3  of  this  part: 

(1)  Prior  to  the  filing  of  a  registration 
statement,  any  notice  of  a  proposed 
offering  that  satisfies  the  requirements 
of  Commission  Rule  135  (17  CFR 
230.135); 

(2)  Subsequent  to  the  filing  of  a 
registration  statement,  any  notice, 
circular,  advertisement,  letter,  or  other 
communication  pubfished  or 
transmitted  to  any  person  that  satisfies 
the  requirements  of  Commission  Rule 
134  (17  CFR  230.134); 

(3)  Subsequent  to  the  filing  of  a 
registration  statement,  any  oral  offer  of 
securities  covered  by  that  registration 
statement; 

(4)  Subsequent  to  the  filing  of  a 
registration  statement,  any  simimary 
prospectus  that  is  filed  as  a  part  of  that 
registration  statement  and  satisfies  the 
requirements  of  Commission  Rule  431 
(17  CFR  230.431); 

(5)  Subsequent  to  the  effective  date  of 
a  registration  statement,  any  written 
communication  if  it  is  proved  that  each 
recipient  of  the  communication 
simultaneously  or  previously  received  a 
written  prospectus  meeting  the 
requirements  of  section  10(a)  of  the 
Securities  Act  (15  U.S.C.  77j(a))  and 

§  16.15  of  this  part  that  was  filed  with 
and  declared  effective  by  the  OCC; 

(6)  A  notice  of  a  proposed 
unregistered  offering  that  satisfies  the 
requirements  of  Commission  Rule  135c 
(17  CFR  230.135c);  and 

(7)  A  communication  that  satisfies  the 
requirements  of  Commission  Rule  138 
or  139  (17  CFR  230.138  or  230.139). 

(b)  The  OCC  may  request  that 
communications  not  deemed  an  offer 
under  paragraph  (a)  of  this  section  be 
submitted  to  the  OCC. 

(c)  The  OCC  may  prohibit  the 
publication  or  distribution  of  any 


communication  not  deemed  an  offer 
under  paragraph  (a)  of  this  section  if 
necessary  to  protect  the  investing 
public. 

S18-5    Eaampttons. 

The  registration  statement  and 
prospectus  requirements  of  §  16.3  of  this 
part  do  not  apply  to  an  offer  or  sale  of 
bank  securities: 

(a)  If  the  securities  are  exempt  from 
registration  under  section  3  of  the 
Securities  Act  (15  U.S.C.  77c),  but  only 
by  reason  of  an  exemption  other  than 
section  3(a)(2)  (exemption  for  bank 
securities)  and  section  3(a)(ll) 
(exemption  for  intrastate  offerings)  of 
the  Securities  Act  Commission  Rules 
149  and  150  (17  CFR  230.149  and 
230.150)  (which  apply  to  section  3(a)(9) 
of  the  Securities  Act)  apply  to  this  part; 

(b)  In  a  transaction  exempt  broia 
registration  tmder  section  4  of  the 
Securities  Act  (15  U.S.C.  77d). 
Commission  Rules  152  and  152a  (17 
CFR  230.152  and  230.152a)  (which 
apply  to  sections  4(2)  and  4(1)  of  the 
Seciulties  Act)  apply  to  this  part; 

(c)  In  a  transaction  that  satisfies  the 
requirements  of  §  16.7  of  this  part; 

(d)  In  a  transaction  that  satisfies  the 
requirements  of  §  16.8  of  this  part; 

(e)  In  a  transaction  that  satisfies  the 
requirements  of  Commission  Rule  144. 
144A.  145.  or  236  (17  CFR  230.144, 
230.144A.  230.145.  or  230.236); 

(f)  In  a  transaction  that  satisfies  the 
requirements  of  Commission  Rules  701, 
702T.  and  703T  (17  CFR  230.701, 
230.702T,  and  230.703T):  or 

(g)  In  a  transaction  that  is  an  offer  or 
sale  occurring  outside  the  United  States 
under  Commission  Regulation  S  (17 
CFR  part  230,  ReguIaUon  S— Rules 
Governing  Ofiers  and  Sales  Made 
Outside  the  United  States  Without 
Registration  Under  the  Securities  Act  of 
1933). 

S16.6    SaletofnonconvarttbladsM. 

(a)  The  OCC  will  deem  offers  or  sales 
of  bank  issued  nonconvertibie  debt  to  be 
in  compliance  vath  §§  16.3, 16.15  (a) 
and  (b).  and  16.20  of  this  part  if  all  of 
the  following  requirements  are  met: 

(1)  The  bank  issuing  the  debt  has 
securities  registered  imder  the  Exchange 
Act  or  is  a  subsidiary  of  a  bank  holding 
company  that  has  securities  registered 
under  the  Exchange  Act; 

(2)  The  debt  is  offered  and  sold  only 
to  accredited  investors; 

(3)  The  debt  is  sold  in  minimum 
denominations  of  $250,000  and  each 
note  or  debenture  is  legended  to  provide 
that  it  cannot  be  exchanged  for  notes  or 
debenttues  of  the  bank  in  smaller 
denominations; 

(4*)  The  debt  is  rated  investment  grade: 


(5)  Prior  to  or  simultaneously  wiih  the 
sale  of  the  debt,  each  purchaser  receives 
an  offering  dociunent  that  contains  a 
description  of  the  terms  of  the  debt,  the 
use  of  proceeds,  and  method  of 
distribution,  and  incorporates  the  bank's 
latest  Consolidated  Reports  of  Condition 
and  Income  (Call  Report)  and  the  bank's 
or  its  bank  holding  company's  Forms 
10-K.  10-Q(or  lO-KSB.  10-QSB),  and 
8-K  (17  CFR  part  249)  filed  under  the 
Exchange  Act;  and 

(6)  The  offering  document  and  any 
amendments  are  filed  with  the  OCC  no 
later  than  the  fifth  business  day  after 
they  are  first  used. 

(b)  Offers  or  sales  of  nonconvertibie 
debt  issued  by  a  federal  branch  or 
agency  of  a  foreign  bank  need  not  need 
comply  with  the  requirements  of 
paragraph  (a)(1)  of  this  section,  if  the 
federal  branch  or  agency  provides  the 
OCC  the  information  specified  in 
Commission  Rule  12g3-2(b)  (17  CFR 
240.12g3-2(b))  and  provides  purchasers 
the  information  specified  in 
Commission  Rule  144A(d)(4)(i)  (17  CFR 
230.144A(d)(4)(i)).  A  federal  branch  or 
agency  that  provides  the  OCC  the 
information  specified  in  Commission 
Rule  12g3-2{b)  need  not  incorporate 
that  information  by  reference  into  the 
offering  document  provided  to 
purchasers  pursuant  to  paragraph  (a)(5) 
of  this  section.  However,  the  federal 
branch  or  agency  must  make  that 
information  available  to  the  potential 
purchasers  upon  request  The  OCC  will 
make  the  information  available  for 
public  inspection. 

§  16.7    Nonpublic  offerings. 

(a)  The  OCC  will  deem  offers  and 
sales  of  bank  issued  securities  that  meet 
all  of  the  following  requirements  to  be 
exempt  fit>m  the  registration  and 
prospectus  requirements  of  §  16.3 
pursuant  to  §  16.5(c)  of  this  part: 

(1)  All  the  securities  are  offered  and 
sold  in  a  transaction  that  satisfies  the 
requirements  of  Commission  Regulation 
D  (17  CFR  part  230.  RegulaUon  D— 
Rules  Governing  the  Limited  Offer  and 
Sale  of  Seciirities  Without  Registration 
Under  the  Securities  Act  of  1933); 

(2)  Each  purchaser  who  is  not  an 
accredited  investor  either  alone  or  with 
its  purchaser  representative(s)  has  the 
knowledge  and  experience  in  financial 
and  business  matters  that  it  is  capable 
of  evaluating  the  merits  and  risks  of  the 
prospective  investment,  or  the  issuer 
reasonably  believes  immediately  prior 
to  making  any  sale  that  the  purchaser 
comes  within  this  description;  and 

(3)  A  notice  that  meets  the 
requirements  of  Commission  Rule  503 
(17  CFR  230.503)  is  filed  with  the  OCC. 


(b)  All  subsequent  sales  of  bank 
isstied  securities  subject  to  the 
limitations  on  resale  of  Commission 
Regulation  D  (17  CFR  part  230. 
Regulation  I>— Rules  Governing  the 
Limited  Offer  and  Sale  of  Secvuities 
Without  Registration  Under  the 
Securities  Act  of  1933)  must  be  made 
pursuant  to  Commission  Rule  144  (17 
CFR  230.144),  Commission  Rule  144A 
(17  CFR  230.144A).  another  exemption 
from  registration  under  the  Securities 
Act  referenced  in  §  16.5  of  this  part,  or 
in  accordance  vnth  the  registration  and 
prospectus  requirements  of  §  16.3  of  this 
part. 

(c)  No  offer  or  sale  of  bank  issued 
seciu*ities  shall  be  made  in  reliance  on 
Commission  Regulation  D  (17  CFR  part 
230,  Regulation  D — Rules  Governing  the 
Limited  Offer  and  Sale  of  Securities 
Without  Registration  Under  the 
Securities  Act  of  1933)  without 
compliance  with  paragraphs  (a)(1)  and 
(a)(2)  of  this  section. 

$16.8    SmaHissuea. 

(a)  The  OOC  will  deem  offers  and 
sales  of  bank  issued  seciuities  that 
satisfy  the  requirements  of  Commission 
Regulation  A  (17  CFR  part  230, 
Regulation  A — Conditional  Small  Issues 
Exemption)  to  be  exmnpt  from  the 
registration  and  prospectus 
requirements  of  §  16.3  pursuant  to 

§  16.5(d)  of  this  part. 

(b)  A  filer  should  consult  the 
Commission's  Securities  Act  Industry 
Guide  3 — Statistical  Disclosure  by  Bank 
Holding  Companies  (17  CFR  229.801(c) 
and  231)  and  requirement  7  (Loans)  of 
Rule  9-03  of  Commission  Regulation  S- 
X  (17  CFR  230.9-03)  for  guidance  on 
appropriate  disclosures  when  preparing 
offering  documents  to  be  filed  with  the 
OCC  pursuant  to  Regulation  A. 

§16.15    Form  and  content 

(a)  Any  registration  statement  filed 
pursuant  to  this  part  must  be  on  the 
form  for  registration  (17  CFR  part  239) 
that  the  bank  would  be  eligible  to  use 
were  it  required  to  register  the  securities 
under  the  Securities  Act  and  must  meet 
the  requirements  of  the  Commission 
regulations  referred  to  in  the  applicable 
form  for  registration.  A  filer  should 
consult  the  Commission's  Securities  Act 
Industry  Guide  3 — Statistical  Disclosure 
by  Bank  Holding  Companies  (17  CFR 
229.801(c)  and  231)  for  guidance  on 
appropriate  disclosures  when  pref>aring 
registration  statements. 

(b)  Any  registration  statement  or 
amendment  filed  pursuant  to  this  part 
must  comply  with  the  requirements  of 
Commission  Regulation  C  (17  CFR  part 
230,  Regulation  C— Registration),  except 
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to  the  extent  those  requirements  conflict 
with  specific  requirements  of  this  part. 

(c)  In  addition  to  the  information 
expressly  required  to  be  included  in  the 
registration  statement  by  i>aragraphs  (a) 
and  fb)  of  this  section,  the  registration 
statement  must  include  any  additional 
material  information  that  is  necessary  to 
make  the  required  statements,  in  light  of 
the  circumstances  under  which  they  are 
made,  not  misleading. 

(d)  Notwithstanding  paragraph  (a)  of 
this  section,  the  registration  statement 
for  seciuities  issued  by  a  bank  that  is 
not  in  compliance  with  the  regulatory 
capital  requirements  set  forth  in  part  3 
of  this  chapter  must  be  on  the  Form  S- 
1(17  CFR  part  239)  registration 
statement  under  the  Securities  Act. 

116.16    Eftoctiveneaa. 

(a)  Registration  statements  and 
amendments  filed  with  the  OCC 
pursuant  to  this  part  will  become 
effective  in  accordance  with  sections 
8(a)  and  (c)  of  the  Securities  Act  (15 
U.S.C.  77h(a)  and  (c))  and  Ck)mmission 
Regulation  C  (17  CFR  part  230. 
Regulation  C— Registration). 

(b)  The  OCC  will  deem  registration 
statements  and  amendments  that 
become  effective  pursuant  to  paragraph 
(a)  of  this  section  to  be  declared 
effective.  If  the  OCC  deems  a 
registration  statement  to  be  declared 
effective,  the  OCC  will  also  deem  the 
prospectus  that  was  filed  as  a  part  of 
that  registration  statement  to  be 
declared  effiective. 

f  16.17    Filing  requirements  and  inspection 
of  docuiitenta. 

(a)  Except  as  provided  in  paragraph 
(bj  of  this  secticn,  all  registration 
statements,  offering  documents, 
amendments,  notices,  or  other 
documents  must  be  filed  with  the 
Securities.  Investments,  and  Fiduciary 
Practices  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
<itreet,  SW,  Washington.  DC  20219. 

(b)  All  registration  statements, 
offering  dociunents,  amendments, 
notices,  or  other  dociunents  relating  to 
a  bank  in  organization  must  be  filed 
with  the  appropriate  District  office  of 
the  OCC. 

(c)  Where  this  part  refers  to  a  section 
of  the  Securities  Act  or  the  Exchange 
Act  oi  a  Commission  rule  that  requires 
the  filing  of  a  notice  or  other  document 
with  the  Commission,  that  notice  or 
other  document  must  be  filed  with  the 
OCC. 

(d)  Unless  otherwise  requested  by  the 
OCC,  any  filing  under  this  part  must 
include  four  copies  of  any  document 
filed.  Material  may  be  filed  by  delivery 
to  the  OCC  through  use  of  the  mails  or 


otherwise.  The  date  on  which 
dociunents  are  actually  received  by  the 
OCC  will  be  the  date  of  filing  of  those 
dociunents.  if  the  person  filing  the 
documents  has  complied  with  all 
requirements  regarding  the  filing, 
including  the  submission  of  any  fee 
required  under  §  16.33  of  this  part. 

(e)  Any  fiUng  of  amendments  or 
revisions  must  include  at  least  four 
copies,  two  of  which  are  marked  to 
indicate  clearly  and  precisely,  by 
underlining  or  in  some  other 
appropriate  manner,  the  changes  made. 

(f)  The  OCC  will  make  available  for 
public  inspection  copies  of  the 
registration  statements,  offering 
documents,  amendments,  exhibits, 
notices  or  reports  filed  pursuant  to  this 
part  at  the  address  identified  in  §  4.17(b) 
of  this  chapter. 

1 16.16    Use  of  proepectus. 

(a)  No  person  shall  use  a  prospectus 
or  amendment  declared  effective  by  the 
OCC  more  than  nine  months  after  the 
effective  date  unless  the  information 
contained  in  the  prospectus  or 
amendment  is  as  of  a  date  not  more  than 
16  months  prior  to  the  date  of  use. 

(b)  If  any  event  arises,  or  change  in 
fad  occurs,  after  the  effective  date  and 
that  event  or  change  in  fact, 
individually  or  in  the  aggregate,  results 
in  the  prospectus  containing  any  untrue 
statement  of  material  fact,  or  omitting  to 
state  a  material  fact  necessary  in  order 
to  make  statements  made  in  the 
prospectus  not  misleading  under  the 
circiimstances,  then  no  person  shall  use 
the  prospectus  that  has  been  declared 
effective  under  this  part  until  an 
amendment  reflecting  the  event  or 
change  has  been  filed  with  and  declared 
effective  by  the  OCC 

{16.16   WltlMwawal  Of  abenoonnient. 

(a)  Any  registration  statement, 
amendment,  or  exhibit  may  be 
withdrawn  prior  to  the  effective  date.  A 
withdrawal  must  be  signed  and  state  the 
grounds  upon  which  it  is  made.  The 
OCC  will  not  remove  any  withdrawn 
document  firom  its  files,  but  will  mark 
the  document  Withdrawn  upon  the 
request  of  the  registwnt  on  (date). 

(b)  When  a  registration  statement  or 
amendment  has  been  on  file  with  the 
OCC  for  a  period  of  nine  months  and 
has  not  become  effective,  the  OCC  may. 
in  its  discretion,  determine  whether  the 
fiUng  has  been  abandoned.  Before 
determining  that  a  filing  has  been 
abandoned,  the  OCC  will  notify  the  filer 
that  the  filing  is  out  of  date  and  must 
either  be  amended  to  comply  with  the 
applicable  requirenoents  of  this  part  or 
be  withdrawn  within  30  days  after  the 
date  of  notice.  When  a  filing  is 


abandoned,  the  OCC  will  not  remove 
the  filing  from  its  files  but  will  mark  the 
filing  Declared  abandoned  by  the  OCC 
on  (date). 

f16.20   Current  and  periodic  reports. 

(a)  Each  bank  that  files  a  registration 
statement  that  has  been  declared 
effisctive  pursuant  to  this  part  must  file 
with  the  OCC,  after  the  effective  date, 
the  periodic  and  current  reports 
required  by  section  13  of  the  Exchange 
Act  (15  U.S.C  78m).  as  if  the  securities 
covered  by  the  registration  statement 
were  securities  registered  pursuant  to 
section  12  of  the  Exchange  Act  (15 
U.S.C  781).  Banks  must  file  periodic 
and  current  reports  in  accordance  with 
Commission  Riegulation  15D  (17  CFR 
240.15d-l  up  to  but  not  including 
240.15Aa-l). 

(b)  Suspension  of  the  duty  to  file 
periodic  and  current  reports  under  this 
section  will  be  in  accordance  with 
section  15(d)  of  the  Exchange  Act  (15 
U.S.C.  78o(d)).  Conunission  Regulation 
15D  (17  CFR  240.15d-l  up  to  but  not 

including  240.15Aa-l),  and  

Commission  Rule  12h-3  (17  CFR 
240.12h-3). 

(c)  Paragraph  (a)  of  this  section  does 
not  apply  if  the  bank  is  a  subsidiary  of 
a  one-bank  holding  company,  the 
financial  statements  of  the  bank  and  the 
parent  bank  holding  company  are 
substantially  the  same,  and  the  bank's 
parent  bank  holding  company  files 
current  and  periodic  reports  pursuant  to 
section  13  of  the  Exchange  Act  (15 
U.S.C  78m). 

(d)  Paragraph  (a)  of  this  section  does 
not  apply  if  the  bank  files  the 
registration  statement  in  connection 
with  a  merger,  consolidation,  or 
acquisition  of  assets  subject  to 

§  S.33(b)(6)(ii)  of  this  chapter. 

{ 16.30    Request  for  Intarprettve  advice  or 
no-ob|ection  letter. 

Any  person  requesting  interpretive 
advice  or  a  no-ob)ection  letter  from  the 
OCC  with  respect  to  any  provision  of 
this  part  shall: 

(a)  File  a  copy  of  the  request, 
including  any  supporting  attachments 
with  the  Securities.  Investments,  and 
Fiduciary  Practices  Division  at  the 
address  listed  in  §  16.17; 

(b)  Identify  or  describe  the  provisions 
of  this  part  to  which  the  request  relates, 
the  f>articipants  in  the  proposed 
transaction,  and  the  reasons  for  the 
request:  and 

(c)  Include  with  the  request  a  legal 
opinion  as  to  each  legal  issue  raised  and 
an  accounting  opinion  as  to  each 
accounting  issue  raised. 


S 1 6.31    Escrow  requirement 

The  OCC  may  require  that  any  funds 
received  in  connection  with  an  offer  or 
sale  of  securities  be  held  in  an 
independent  escrow  account  at  an 
uiu^lated  insured  depository  institution 
when  the  use  of  an  escrow  account  is  in 
the  best  interests  of  shareholders. 


ACTION:  Interim  rule  with  request  for 
comments. 


f  16.32    Fraudulent  transactions  and 
unsafe  and  unsound  practices. 

(a)  No  person  in  the  offer  or  sale  of 
bank  securities  shall  directly  or 
indirectly: 

(1)  Employ  any  device,  scheme  or 

«  artifice  to  defi^ud; 

^  (2)  Make  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  necessary  in  order  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  they  were 
made,  not  misleading;  or 

(3)  Engage  in  any  act.  practice,  or 
course  of  business  which  operates  as  a 
fraud  or  deceit  upon  any  person,  in 
connection  with  the  purchase  or  sale  of 
any  security  of  a  bank. 

(b)  Nothing  in  this  section  limits  the 
applicability  of  section  17  of  the 
Securities  Act  (15  U.S.C.  77q)  or  section 
10(b)  of  the  Exchange  Act  (15  U.S.C.  78j) 
or  Rule  lOb-5  promulgated  thereunder 
(17  CFR  240.10b-5). 

(c)  Any  violation  of  this  section  also 
constitutes  an  unsafe  or  unsound 
practice  under  12  U.S.C.  1818. 

(d)  Commission  Rule  175  (17  CFR 
230.175 — Liability  for  certain  statements 
by  issuers)  appUes  to  this  part. 

S  16.33    Filing  fees. 

(a)  Filing  fees  must  accompany 
certain  filings  made  under  the 
provisions  of  this  part  before  the  OCC 
will  accept  those  filings.  The  applicable 
fee  schedule  is  provided  in  the  Notice 
of  Comptroller  of  the  Currency  Fees 
published  pursuant  to  §  8.8  of  this 
chapter. 

(b)  Filing  fees  must  be  paid  by  check 
payable  to  the  Comptroller  of  the 
Currency. 

Dated:  October  27, 1994. 
Eugene  A.  Ludwig. 
Comptroller  of  the  Currency. 
[PR  Doc.  94-27082  Filed  11-1-94:  8:45  am) 
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12  CFR  Part  225 

[Regulation  Y;  Docket  No.  R-0852] 

Applications  Under  Regulation  Y 

AGENCY:  Board  of  Governors  of  the 


Federal  Reserve  System. 


SUMMARY:  These  rules  are  intended  to 
implement  the  simplified  notice 
procedures  recently  established  under 
section  346  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  for  bank 
holding  companies  proposing  to  engage 
de  novo  or  through  an  acquisition  in 
nonbanking  activities.  Because  Section 
346  implements  this  procedure 
immediately,  the  Board  has  proposed 
the  following  as  an  interim  rule  that  will 
take  effect  immediately  and  will  apply 
to  all  notices  filed  subsequent  to 
enactment  of  Section  346.  The  Board 
tdso  is  seeking  comments  on  the  interim 
rule,  and  will  amend  the  rule  as  needed 
to  address  the  comments  received.  The 
Board  is  currently  developing  additional 
initiatives  to  reduce  the  regulatory 
burden  associated  with  its  application 
and  notice  procedures,  and  the  Board 
invites  comment  on  any  suggestions  in 
fixrtherance  of  these  initiatives. 
DATES:  Interim  rule  effective  on 
November  2, 1994,  comments  must  be 
received  by  December  5, 1994. 
ADDRESSES:  Conunents  should  refer  to 
Docket  No.  R-0852  and  may  be  mailed 
to  William  W.  Wiles.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  NW,  Washington.  DC  20551. 
Conunents  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  Board's  Security 
Control  Room  inside  the  Eccles  Building 
coiutyard  on  20th  Street  (between 
Constitution  Averue  and  C  Street,  NW) 
anytime.  Comments  may  be  inspected  in 
room  MP-500  of  the  Martin  Building 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMAUON  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  or  Terence  F. 
Browne,  Senior  Attorney  (202/452- 
3707),  Legal  Division;  or  Don  E.  Kline. 
Associate  Director  (202/452-3421), 
Nicholas  A.  Kalambokidis,  Supervisory 
Financial  Analyst  (202/452-3830),  or 
Larry  R.  Cunningham.  Senior  Financial 
Analyst  (202/452-2701).  Division  of 
Banking  Supervision  and  Regulation  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION:  Section  4 
of  the  Bank  Holding  Company  Act  of 
1956  (12  U.S.C  1843)  (BHC  Act) 


prohibits  bank  holding  companies  from 
acquiring  or  retainirg  shares  of  any 
company  that  is  not  a  bank  or  engaging 
in  any  activity  other  than  managing  and 
controlling  banks,  except  under  certain 
circumstances.  The  primary  exception 
permits  bank  holding  companies  to 
conduct  activities  and  acquire 
companies  engaged  solely  in  activities 
the  Board  has  determined  to  be  closely 
related  to  banlcing  and  a  proper  incident 
thereto.  See  12  U.S.C.  1843(c)(8). 

Section  346  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994  (Pub.  L.  No. 
.  103-325.  section  346, 108  Stat.  2160, 
2239  (1994)("Section  346"))  amends 
section  4  of  the  BHC  Act  to  establish  a 
new  notice  procedure  for  obtaining 
Board  approval  under  sections  4(a)(2) 
and  4(c)(8)  of  tiie  BHC  .\ct.'  Under 
Section  346,  a  proposal  requiring  Board 
approval  under  section  4(a)(2)  or  4(c)(8) 
may  be  consummated  60  days  after 
providing  the  Board  with  a  complete 
written  notice  of  the  proposal,  imless 
the  notice  period  is  extended  as 
provided  in  the  statute.  Section  346  also 
permits  proposals  to  be  consummated  at 
anytime  during  this  notice  period  if 
approved  by  the  Board  diuing  this 
period. 

The  pro|)osed  interim  rule  would 
replace  the  current  application 
procedure  of  section  4(c)(8)  of  the  BHC 
Act  with  the  new  notice  procedure.* 
The  rale  would  streamline  the  current 
procedure  for  obtaining  Board  approval 
for  nonbanking  proposals  in  several 
respects.  In  p>articular,  the  proposed 
revisions  would: 

•  Establish  a  simplified  notice  procedure 
for  action  on  proposals  to  engage  de  novo  or 
through  an  acquisition  in  a  listed  activity 
(i.e.,  an  activity  on  the  Regulation  Y  list  of 
permissible  nonbanking  activities  ^)  within 
30  days  of  receipt  of  the  notice  by  the 
Reserve  Bank: 

•  Establish  a  notice  procedure  for  action 
on  proposals  to  engage  de  novo  or  through  an 
acquisition  in  an  un-listed  activity  or  a  new 
activity  within  60  days  of  filing  of  a  complete 
notice; 

•  Eliminate  the  current  28  day  pre- 
acceptance  period  for  notices  involving 
nonbanking  proposals: 

•  Reduce  from  30  days  to  15  days  the 
public  comment  period  for  proposals 
involving  listed  activities:  and 


'  Section  346  establishes  a  notice  procedure  for 
situations  in  which  prior  Board  approval  is  raquirvd 
under  section  4(c)(8)  or  4(a)(2)  of  the  BHC  Act.  and 
was  not  intended  to  impose  any  new  approval 
requirements  on  transactions  that  may  otherwise  be 
consummated  under  section  4  of  the  BHC  Act 
without  Board  approval. 

'  All  applications  and  notices  to  engage  in 
nonbanking  activities  that  were  filed  with  a  Reserve 
Bank  prior  to  September  23.  1994  will  continue  to 
be  processed  under  the  existing  rules. 

'12  CFR  225.25. 
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•  Specify  in  the  raguUtion  the  cot* 
infennation  that  bank  holding  campaniet 
nuat  provide  tor  a  nonbanking  propoaal. 

These  revisions  to  the  cunvnt 
application  procedures  should  result  in 
An  overall  reduction  in  the  total  period 
of  time  involved  in  reviewing 
nonbanking  proposals,  and  in  a 
reduction  in  the  paperwork  burden 
associated  with  proposals  to  engage  in 
nonbanking  activities.  Coounenl  is 
invited  on  all  aspects  of  this  proposal 

Notice  Procedure  Under  Interim  Rale 

To  implement  these  statutory 
changes,  the  Board  proposes  to  amend 
Regulation  Y  to  replace  the  application 
procedures  for  obtaining  appruval  to 
engage  in  nonbanking  activities  with  a 
notice  procedure.  The  interim  riile 
contemplates  action  by  the  Reserve 
Bank  on  nonbanking  proposals 
involving  listed  activities  within  30 
days  after  a  notice  containing  all  of  the 
information  required  in  the  rule  has 
been  received  by  the  Reserve  Bank,  in 
cases  that  qualify  for  Reserve  Bank 
action,  and  within  60  days  of  that  date 
In  cases  involving  any  previously 
approved  activity  that  are  subject  to 
Board  action.  While  the  rule  also 
indicates  that  the  Board  will  seek  to  act 
on  notices  involving  new  activities 
within  60  days  of  receipt  of  the  noticn 
by  the  ileserve  Bank,  proposals  that 
involve  activities  that  have  not  been 
previously  approved  by  the  Board  often 
require  substantial  information  and  may 
continue  to  require  a  greater  processing 
period. 

The  interim  rule  specifles  the 
different  types  of  information  required 
for  proposals  to  engage  de  novo  in  listed 
activities,  proposals  to  acouire  a 
company  engaged  in  listed  activities, 
and  proposals  to  enoage  in  activities  not 
previously  approved  by  regulation 
("unlisted  activities"). 

Listed  Activitiaa 

)     The  proposed  rule  contemplates  that 
proposals  to  engage  de  novo  or  to 
acquire  a  company  engaged  in  a  listed 
activity  will  be  approved  within  30  days 
of  the  original  date  of  filing  of  the 
notice,  even  if  additional  information  is 
subsequently  requested  by  the  Reserve 
Bank  or  the  Board.  Upon  receipt  of  a 
notice  to  engage  in  or  to  acquire  a 
company  engaged  in  a  listed  activity  (or 
an  activity  previously  approved  by 
order),  the  Reserve  Bank  shall 
inomediately  notify'  the  Board,  and  the 
Board  will  publish  notice  of  the 
proposal  in  the  Faderal  Register 
inviting  public  comment  for  a  period  of 
15  da]rs.  Within  30  calendar  days  after 
receipt  by  the  Reserve  Bank  of  a  notice 
filed  under  the  interim  rule,  the  Reserve 


Bank  must  approve  the  notice,  extend 
the  notice  period  for  15  calendar  dajfs, 
or  refer  the  notice  to  the  Board  for 
decision  because  a  substantive  comment 
on  the  proposal  has  been  recei\'ed  or 
action  on  tne  nodce  by  the  Reserve  Bank 
is  not  appropriate.  The  Reserve  Bank 
also  may.  within  15  calendar  days  of 
receipt  of  the  notice,  return  the  notice 
if  it  is  informationally  incomplete. 
Under  the  interim  rule,  the  return  of  a 
notice  by  a  Reserve  Bank  under  such 
circumstances  is  deemed  action  on  the 
notice. 

Unlisted  Activities 

As  is  the  practice  under  the  current 
rules,  proposals  to  engage  in  activities 
not  previously  approved  by  the  Board 
by  regulation  or  order  will  be  published 
by  the  Board  in  the  Federal  Register 
within  10  business  days  of  acceptance 
by  the  Reserve  Bank,  unless  the  Board 
determines  to  extend  this  10-day  period 
for  an  additional  30  days.  Public  notice 
of  proposals  to  engage  in  such  new 
activities  shall  invite  comment  for  a 
period  of  generally  30  days,  or  if  the 
Board  determines  that  the  notificant  has 
not  adequately  demonstrated  that  the 
proposed  activity  is  so  closely  related  to 
Danxing  as  to  be  a  proper  incident 
thereto,  the  Board  may  return  the  notice 
and  explain  the  reasons  for  its 
determination.  ' 

The  interim  rule  provides  that  the 
Board  will  attempt  to  act  on  all  cases 
referred  for  Board  action  within  60  days 
of  the  date  the  notice  is  received  by  the 
Reser\'e  Bank.  As  noted  above, 
proposals  that  involve  new  activities 
that  have  not  been  previously  approved 
by  the  Board  are  likely  to  require  a 
greater  processing  period.  In  the  event 
die  Board  does  not  act  on  the  notice 
within  60  dajrs  of  receipt  by  the  Reserve 
Bank,  the  Board  will  notify  the  bank 
holding  company,  and  explain  the 
reasons  for  needing  additional  time  as 
well  as  provide  an  anticipated  date  by 
which  the  Board  expects  to  act  on  the 
notk«. 

Eiiodaation  of  Pre- Acceptance  Review 
Period 

As  noted  above,  the  interim  rule 
eliminates  tiie  pre-acceptance  review 
procediue  currentfy  contained  in 
Regulation  Y  for  proposals  to  engage  in 
nonbanking  activities.  This  procediue 
established  a  defined  period  of  up  to  28 
days  during  which  an  applicant  and  the 
Reserve  Bank  could  identify  and 
address  significant  issiies  prior  to  the 
filing  of  s  final  application.  This 
procedure  has  been  particularly 
beneficial  to  the  processing  of  complex 
proposals  and  applications  to  engage  in 
activities  not  praviously  approved  by 


the  Board  by  regulation  or  order,  whera 
information  requests  often  must  be 
tailored  to  the  specific  proposal. 
While  the  elimination  ot  pre- 
acceptance  procedures  should  shorten 
the  review  process,  the  Board  recognizes 
the  utility  of  a  pre-acceptance  pro^dure 
and  anticipates  that  there  will  be  certain 

{)roposaIs  that  could  benefit  from  some 
orm  of  pre-acceptance  review.  The 
Board  invites  comments  as  to  whether 
some  form  of  pre-notice  review 
procedure  should  be  reinstated  in  the 
final  regulations. 

Public  Notice 

Regulation  Y  currently  provides  thaf 
(with  the  exception  of  proposals 
processed  imder  the  abbreviated 
procedure  for  small  acquisitions)  all 
proposals  to  engage  in  previously 
approved  nonbanJdng  activities  must  be 
published  in  the  Federal  Register  and 
provide  for  a  pubUc  comment  period  of 
not  more  than  30  days.  Under  the 
interim  rule,  the  public  comment  period 
has  been  shortened  from  30  days  to  15 
days  for  proposals  to  engage  in  activities 
previously  approved  by  the  Board  by 
regulation  or  order.  The  interim  rule 
also  provides  that  the  Reserve  Bank  may 
not  act  on  a  notice  before  the  fifth 
business  day  following  the  close  of  the 
public  comment  period  unless  an 
emergency  exists  requiring  expedited  or 
immediate  action. 

Section  346  authorizes  the  Board  to 
prescribe  shorter  notice  periods  by 
regtilation  for  particular  activities  or 
transactions.  The  Board  invites 
conunent  on  whether  further  shortening 
of  the  comment  period  is  appropriate, 
particularly  for  notices  to  engsge  in 
activities  previously  approved  by  the 
Board.  In  particular,  the  Board  requests 
conunent  on  a  proposal  to  reduce  the 
public  comment  period  to  5  calendar 
days  for  proposals  tiiat  involve  listed 
activities  and/or  activities  that  have 
been  previously  approved  by  Board 
order.  This  would  enable  tlie  Reserve 
Banks  to  act  on  proposals  that  raise  no 
substantive  issues  well  within  the  30- 
day  target. 

Statutory  Period 

The  interim  rule  incorporates  the 
provisions  of  Section  346  that  establish 
the  permissible  length  of  the  notice 
period.  Under  the  interim  rule,  a  notice 
is  deemed  approved  by  operation  of  law 
60  days  after  receipt  of  a  complete 
notice,  unless  extended  as  provided  in 
Section  346.  As  provided  in  the  statute, 
the  interim  rule  provides  that  a  notice 
is  deemed  complete  when  it  contains  all 
information  required  in  the  interim  rule 
and  all  other  information  requested  by 
the  Board  or  the  Reserve  Bank  in 


connection  with  the  notice.  The  Board 
may  extend  the  notice  period  for  an 
additional  30  days  upon  notice  to  the 
bank  holding  company.  If  the  proposal 
involves  an  unlisted  activity,  the  Board 
may  extend  the  notice  period  for  a  90- 
day  period  in  addition  to  the  30-day 
extension,  provided  the  Board  notifies 
the  bank  holding  company  and  explains 
the  reasons  for  this  additional 
extension.  Further  extensions  are  only 
permissible  in  the  event  the  Board 
determines  to  conduct  a  hearing  on  the 
proposal,  or  the  notificant  has 
consented  to  an  extension  or  tolling  of 
the  notice  ];>eriod. 

The  interim  rule  adopts  the  provision 
in  Sectit.n  346  that  permits  the  Board  to 
request  additional  information  about  a 
proposal  at  any  time  during  the  notice 
period.  The  rule  also  includes  the 
provision  of  Section  346  that  provides 
that  the  Board  may  deny  any  notice  if 
the  notificant  neglects,  fails,  or  refuses 
to  furnish  the  Board  all  the  information 
•wjuired  by  the  Board. 

\bbreviated  Notice  Procedure  for  Small 
Acquisitions 

The  interim  rule  retains  the  current 
abbreviated  notice  procedure  contained 
in  Regulation  Y  for  small  acquisitions  of 
assets  or  shares  of  companies  engaged  in 
activities  previousfy  approved  by  the 
Board  by  regulation.*  Currently,  this 
abbreviated  notice  procedure  may  be 
used  for  acquisitions  where  neither  the 
book  value  of  the  assets  to  be  acquired 
nor  the  gross  consideration  to  be  paid 
for  the  securities  or  assets  exceeds  the 
greater  of  (i)  $15  million  or  (ii)  5  percent 
of  the  consolidated  assets  of  the 
acquiring  company  up  to  a  maximum  of 
$100  million.  The  interim  rule  retains 
this  abbre\iated  notice  procedure  for 
small  acquisitions  of  companies 
engaged  in  laundry  list  activities,  and 
increases  the  size  limitation  for 
acquisitions  that  qualify  for  this 
procedure  from  a  maximum  of  $100 
million  to  a  maximum  of  $300  million. 

The  primary  benefit  of  the  abbreviated 
notice  procedure  for  small  acquisitions 
is  the  shortened  approval  process 
reahzed  by  opting  to  publish  public 
notice  of  the  proposal  in  local 
newspapers  in  the  commimities  affected 
by  the  proposal.  Since  this  provision  of 
Regulation  Y  was  adopted,  notificants 
have  increasingly  opted  to  publish 
notice  of  the  proposed  acqtiisition  in  the 
Federal  Register  in  order  to  conduct  the 
nonbanking  activity  nationwide  or 
throughout  a  geographic  area  so  large 


*  This  procedure  i*  only  availabla  to  bank  K<\ljHi.^g 
compantm  that  meet  the  Board's  Capital  Adequacy 
Guidelinet  and  an  proposing  to  acquire  a  company 
engaged  Inactlrltiaa  lor  which  tb*  bank  hoktii^ 
company  haa  prarioualy  raceived  SyCam  appcovai 


that  public  notice  of  the  proposal  by 
means  of  local  newspaper  publication  is 
unduly  expensive  or  impracticable. 
Moreover,  the  streamlined  notice 
procedure  established  by  the  interim 
rule  would  effectivefy  shorten  the  notice 
period  for  all  acquisitions  involving 
listed  activities. 

In  light  of  this,  the  Board  invites 
comment  as  to  whether  the  abbreviated 
notice  procedure  for  small  acquisitions 
should  be  retained,  eliminated,  or 
amended.  , 

Simplified  Notice  Procedares 

The  Board  believes  that  these 
proposals  uill  substantially  reduce  the 
burden  associated  with  the  approval 
requirement  under  section  4  of  the  BHC 
Act  without  resulting  in  unsafe  and 
unsound  banking  practices.  Because  the 
pro\isions  of  Section  346  are 
implemented  immediately,  the  Board  is 
proposing  to  adopt  the  following 
regulation  as  an  interim  rule  in 
connection  with  nonbanking  activities 
conducted  pursuant  to  section  4  of  the 
BHC  Act.  The  Board  invites  comments 
on  all  aspects  of  this  interim  rule,  and 
will  amend  this  rule  as  needed  to  reflect 
the  comments  received.  The  Board  also 
invites  suggestions  on  other  means  of 
reducing  the  regulatory  burden 
associated  with  the  System's  application 
and  notices  procedures. 

Regulatory  Flexibility  Act  Anafysia 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C  601 
et  seq.),  the  Board  does  not  beheve  that 
these  changes  will  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  interim  rule  will  reduce  the 
regulatory  burden  on  bank  holding 
companies  imposed  liy  the  Board's 
procedures,  and  the  Board  is  inviting 
public  comment  on  additional  ways  to 
reduce  regulatory  burden. 

Paperwork  Reduction  Act  Analysis 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.)  are  contained  in  these 
changes,  and  comment  is  inxited  on  a 
proposal  that  would  reduce  the  current 
information  collection  requirements 
imposed  in  connection  with  certain 
applications. 

List  of  Subjects  in  12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks.  Banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 


For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  225  as  foliowrs: 

PART  22S-BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Authority:  12  U.S.C  1817()Kl3),  1818, 
1831i,  1831P-1,  1843(c)(8),  1844(b),  1972(1). 
3106,  3108,  3907.  3909.  3310.  and  3331- 
3351. 

2.  Sections  225.23  and  225.24  are 
revised  to  read  as  follows: 

$225.23    Procedures  for  noBces  to engaoe 
in  nonbankir>g  actMHeo. 

(a)  Notice  required  for  nonbanking 
activities.  A  notice  for  the  Board's  prior 
approval  under  §  225.21(a)  to  engage  in 
or  acquire  a  company  engaged  in  a 
nonbanking  activity  shall  be  filed  by  a 
bank  holding  company  (including  a 
company  seeking  to  become  a  bank 
holding  company)  with  the  appropriate 
Reserve  Bank  in  accordance  with  this 
section  and  the  Board's  Rules  of 
Procedure  (12  CFR  262.3). 

(1)  Engaging  de  novo  in  listed 
acti\ities.  A  bank  holding  company 
seeking  to  commence  or  to  engage  de 
novo,  either  directfy  or  through  a 
subsidiary,  in  a  noid>anking  activity 
hsted  in  §  225.25  shall  file  a  notice 
containing  the  following: 

(i)  A  description  of  tb«  activities  to  be 
conducted; 

(ii)  The  identity  of  the  company  that 
will  conduct  the  activity;  and 

(iii)  If  the  notificant  proposes  to 
conduct  the  activity  through  an  existing 
subsidiary,  a  description  of  the  existing 
activities  of  the  subsidiary. 

(2)  Acquiring  company  engaged  in 
listed  activities.  A  bank  holchng 
company  seeking  to  acquire  or  control 
voting  securities  or  assets  of  a  company 
engaged  in  a  nonbanking  activity  listed 
in  §  225.25  shall  file  a  notice  containing 
the  followring: 

(i)  A  description  of  the  proposal, 
including  a  description  of  each 
proposed  activity,  aiKi  the  effect  of  the 
proposal  on  competition  among  entities 
engaging  in  each  proposed  activity; 

(u)  The  identity  of  any  entity  involved 
in  the  proposal,  and  if  the  notificant 
proposes  to  ctmduct  the  activity  through 
an  existing  subsidiary,  a  description  of 
the  existing  activities  of  the  subsidiary; 

(iii)  A  statement  of  the  public  benefits 
that  can  reasonably  be  expected  to  result 
from  the  proposal;  and 

(iv)  A  (Miscription  of  the  terms  and 
sources  of  funds  for  the  transaction;  a 
copy  of  any  pertinent  purchase 
agreementis);  balance  sheet  and  income 
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statements  for  the  most  recent  fiscal 
quarter  and  year-end  for  any  company 
to  be  acquired:  parent  company  only 
and  consolidated  pro  forma  balance 
sheets  for  the  notificant  as  of  the  most 
recent  fiscal  quarter:  and  calculations  of 
pro  forma  consolidated  risk-based 
capital  ratios  and  leverage  ratio  for  the 
notificant  as  of  the  most  recent  fiscal 
quarter. 

(3)  Engaging  in  or  acquiring  company 
to  engage  in  unlisted  activities.  A  bank 
holding  company  seeking  to  commence 
or  to  engage  de  novo,  or  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  en^iged  in,  any  activity  not 
listed  in  §  225.25  shall  file  a  notice 
conUining  the  following: 

(i)  Evidence  that  the  proposed  activity 
is-so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto: 

(ii)  A  commitment  to  comply  with  all 
conditions  and  limitations  that  have 
been  established  by  the  Board  governing 
the  proposed  activity;  and 

(iii)  The  information  required  in 
paragraph  (a)(2)  of  this  section,  as 
appropriate. 

(b)  Notice  provided  to  Board.  The 
Reserve  Bank  shall  Immediately  send  to 
the  Board  a  copy  of  any  notice  received 
under  paragraphs  (a)(2)  or  (a)(3)  of  this 
•Action. 

(c)  Notice  to  public— {I)  Listed 
activities  and  activities  approved  by 
order  A  Reserve  Bank  that  receives  a 
notice  involving  an  activity  listed  in 

§  225.25  or  previously  approved  by  the 
Board  by  order  shall  immediately  send 
notice  of  receipt  of  the  proposal  to  the 
Board  for  publication  in  the  Federal 
Register.  The  Federal  Register  notice 
shall  invite  pubUc  comment  on  the 
proposal  for  a  period  of  15  days. 

(2)  New  activities— {i)  In  general.  In 
the  case  of  a  notice  under  this  section 
involving  an  activity  that  is  not  listed  in 
§  225.25  and  that  has  not  been 
previously  approved  by  the  Board  by 
order,  the  Baard  shall  send  notice  of  the 
propoeal  to  the  Federal  Register  for 
publication,  unless  the  Board 
determines  that  the  notificant  has  not 
demonstrated  that  the  activity  is  so 
closely  related  to  banking  or  to 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  The  Federal 
Register  notice  shall  invite  public 
comment  on  the  proposal  for  a 
reasonable  period  of  time,  generally  Va 
30  days. 

(ii)  Time  for  publication.  The  Board 
shall  send  the  notice  required  under  this 
paragraph  to  the  Federal  Register 
within  10  business  days  of  acceptance 
by  the  Reserve  Bank.  The  Board  may 
extend  the  10-day  period  for  an 
additional  30  calendar  days  upon  notice 


to  the  notificant.  In  the  event  notice  of 
a  proposal  is  not  published  for 
comment,  the  Board  shall  inform  the 
notificant  of  the  reasons  for  the 
decision. 

(d)  Action  on  notices— (1)  Reserve 
Bank  action.— ii)  In  general.  Within  30 
calendar  days  after  receipt  by  the 
Reserve  Bank  of  a  notice  filed  pursuant 
to  paragraphs  (a)(1)  or  (a)(2)  of  this 
section,  the  Reserve  Bank  shall: 

(A)  Approve  the  notice:  or 

(B)  Refer  the  notice  to  the  Board  for 
decision  becaAse  substantive  adverse 
comment  has  been  received  or  because 
action  under  delegated  authority  is  not 
appropriate. 

(ii)  Return  of  incomplete  notice. 
Within  15  calendar  days  of  receipt,  the 
Reserve  Bank  may  return  any  notice  as 
informationally  incomplete  that  does 
not  contain  all  of  the  information 
required  by  this  subpart.  The  return  of 
such  a  notice  shall  be  deemed  action  on 
the  notice. 

(iii)  Extension  of  period  for  action. 
The  Reserve  Bank  may.  within  the  30- 
day  period  provided  in  this  paragraph 
for  action  on  a  notice,  extend  such  30- 
day  period  for  an  additional  15  calendar 
days. 

(iv)  Notice  of  action.  The  Reserve 
Bank  shall  promptly  notify  the  bank 
holding  company  of  any  action,  referral 
or  extension  imder  this  paragraph. 

(v)  Close  of  public  comment  period. 
The  Reserve  Bank  shall  not  approve  any 
notice  under  this  paragraph  prior  to  the 
fifth  business  day  after  the  close  of  the 
public  comment  period,  unless  an 
emergency  exists  that  requires 
expedited  or  inunediate  action. 

(2)  Board  action — (i)  Internal 
schedule.  The  Board  seeks  to  act  on 
every  notice  referred  to  it  for  decision 
within  60  days  of  the  date  that  the 
notice  is  filed  with  the  Reserve  Bank.  If 
the  Board  is  unable  to  act  within  this 
period,  the  Board  will  notify  the 
notificant  and  explain  the  reasons  and 
the  date  by  which  the  Board  expecU  to 
act. 

(ii)  Required  time  limit  for  Board 
action.  The  Board  shall  act  on  any 
notice  under  this  section  that  is  referred 
to  it  for  decision  within  60  calendar 
days  alter  the  submission  of  a  complete 
notice. 

(iii)  Extension  ofreauired  period  for 
action— {A)  In  general.  The  Board  may 
extend  the  60-day  period  reqmred  for 
Board  action  under  paragraph  (d)(2)(ii) 
of  this  section  for  an  additional  30  days 
upon  notice  to  the  notificant. 

(B)  Unlisted  activities.  If  a  notice 
involves  a  proposed  to  engage  in  an 
activity  that  is  not  listed  in  §  225.25,  the 
Board  may  extend  the  period  required 
for  Board  action  under  paragraph 


(d)(2)(ii)  of  this  section  for  an  additional 
90  days.  This  MMlay  extension  is  in 
addition  to  the  30-day  extension  period 
provided  in  paragraph  (d)(2)(iii)(A)  of 
this  section.  The  Board  shall  notify  the 
notificant  that  the  notice  period  has 
been  extended  and  explain  the  reasons 
for  the  extension. 

(3)  Requests  for  additional 
information.  The  Board  or  the  Reserve 
Bank  may  at  any  time  request  any 
additional  information  that  either 
believes  is  needed  for  a  decision  on  any 
notice  under  this  subpart. 

(4)  Tolling  of  period.  The  Board  or  the 
Reserve  Ba^,  as  the  case  may  be,  may 
at  any  time  extend  or  toll  the  time 
period  for  action  on  a  notice  for  any 
period  with  the  consent  of  the 
notificant 

(5)  Approval  through  failure  to  act.  A 
notice  under  this  subpart  shall  be 
deemed  to  be  approved  at  the 
conclusion  of  the  period  that  begins  on 
the  date  the  complete  notice  is  received 
by  the  Reserve  Bank  or  the  Board  and 
that  ends  60  calendar  days  plus  any 
applicable  extension  and  tolling  period 
thereafter. 

(6)  Complete  notice.  A  notice  shall  be 
deemed  to  be  complete  for  purposes  of 
this  subpart  at  such  time  as  it  contains 
all  information  required  by  this  subpart 
and  all  other  information  requested  by 
the  Board  or  the  Reserve  Bank  in 
connection  with  the  particular  notice. 

(e)  Expedited  procedure  for  small 
acquisitions — (1)  Filing  notice.  As  an 
alternative  to  the  notice  procedure  of 
paragraph  (a)(2)  of  this  section,  a  bank 
holdLig  company  may  satisfy  the  notice 
requirement  of  this  section  in 
connection  with  the  acquisition  of 
voting  securities  or  assets  of  a  company 
engaged  in  an  activity  listed  in  §  225.25 
by: 

(i)  Providing  the  appropriate  Reserve 
Bank  with  a  description  of  the 
transaction:  and  either 

(ii)  Submitting  a  copy  of  a  newspaper 
notice  in  the  form  prescribed  by  the 
Board;  or 

(iii)  Requesting  the  Board  to  publish 
notice  of  ^e  proposal  in  the  Federal 
Register  as  provided  in  paragraph  (c)(1) 
of  this  section. 

(2)  Contents  of  publication.  A 
newspaper  notice  under  this  subsection 
shall  be  published  in  a  newspaper  of 
general  circulation  in  the  areas  to  be 
served  as  a  result  of  the  acquisition  and 
shall  provide  an  opportunity  for 
interested  persons  to  comment  on  the 
notice  for  a  period  of  at  least  10 
calendar  days. 

(3)  Criteria  for  use  of  expedited 
procedure.  The  procedure  in  this 
paragraph  is  available  only  if: 


(i)  N«ther  the  book  value  of  the  assets 
to  be  acquired  nor  the  gross 
consideration  to  be  paid  for  the 
securities  or  assets  exceeds  the  greater 
of: 

(A)  $15  milhon;  or 

(B)  Five  percent  of  the  consolidated 
assets  of  the  acquiring  company  up  to  a 
maximum  of  $300  million; 

(ii)  The  bank  holding  company  has 
previously  received  Board  approval  to 
engage  in  the  activity  involved  in  the 
acquisition:  and 

(iii)  The  bank  holding  company  meets 
the  Board's  Capital  Adequacy 
Guidelines  (Appendix  A  of  subparts  A 
through  E  of  this  pari). 

(4)  Action  on  notice.  Within  5 
business  days  after  the  close  of  the  • 
comment  period  specified  in  the 
Federal  Register  notice  or  within  15 
calendar  days  after  receipt  by  the 
Reserve  Bank  of  the  newspaper  notice, 
the  Reserve  Bank  shall  either  approve 
the  proposal  or  refer  it  to  the  Board  for 
decision  if  action  under  delegated 
authority  is  not  appropriate.  The  Board 
shall  act  in  accordance  with  paragraph 
(d)(2)  of  this  section  on  a  notice  under 
this  paragraph  that  is  referred  to  it  for 
decision.  The  Reserve  Bank,  ufKtn 
written  notice  to  the  notificant.  may 
extend  the  time  period  for  approval 
under  this  paragraph  for  a  reasonable 
period  of  time  not  to  exceed  30  days. 

(0  Hearings — (1)  fixtcedure  to  request 
hearing.  Any  request  for  a  bearing  on  a 
notice  under  this  section  shall  comply 
with  the  provisions  6i  12  CFR  2&2.3(e). 

(2)  Determination  to  hold  hearing. 
The  Board  may  order  a  formal  or 
informal  hearing  or  other  proceeding  on 
a  notice  as  provided  In  12  CFR 
262.3(i)(2).  The  Board  shall  order  a 
hearing  onfy  if  there  are  disputed  issues 
of  material  fact  that  cannot  be  resolved 
in  some  other  manner. 

(3)  Extension  of  period  for  hearing. 
The  Board  may  extend  the  time  for 
action  on  any  notice  ftx  such  time  as  is 
reason^ly  necessary  to  conduct  a 
hearing  and  evaluate  the  hearing  record. 
Such  extension  shall  not  exceed  91 
calendar  days  after  the  date  of 
submission  to  the  Board  of  the  complete 
record  on  the  notice.  The  procedures  for 
computation  of  the  91-day  rule  as  set 
forth  in  §  225.14(g)  apply  to  notices 
under  this  subpart  that  involve  hearings. 

(g)  Notice  to  expand  or  alter 
nonbanking  activities — (1 )  De  novo 
expansion.  A  notice  under  paragraph 
(aMl)  of  this  secticHi  is  required  to  open 
a  new  office  or  to  form  a  subsidiary  to 
engage  in.  or  to  relocate  an  existing 
office  engaged  in,  a  nonbanking  activity 
that  the  Board  has  previously  approved 
for  the  bank  holdii^  company  under 
this  regulation,  only  if: 


(i)  The  Board's  priat  approval  was 
limited  geographically: 

(ii)  The  activity  is  to  be  conducted  in 
a  coimtry  outside  of  the  United  States 
and  the  bank  holding  company  has  not 
previously  received  prior  Board 
approval  under  this  regulation  to  engage 
in  the  activity  in  that  country;  or 

(iii)  The  Board  or  appropriate  Reserve 
Bank  has  notified  the  company  that  a 
notice  under  paragraph  (a)(  1 )  of  this 
section  is  required. 

(2)  Actjvitjes  outside  United  States. 
With  respect  to  activities  to  be  engaged 
in  outside  the  United  States  that  require 
approval  under  this  subpart,  the 
procedures  of  this  section  apply  only  to 
activities  to  be  engaged  in  directly  by  a 
bank  holding  company  that  is  not  a 
quahfying  foreign  banking  organization 
or  by  a  nonbank  subsidiary  of  a  bank 
holding  camp>any  approved  under  this 
subpart.  Regulation  K  (12  CFR  part  211) 
governs  other  international  operations 
of  bank  holding  companies. 

(3)  Alteration  of  nonbanking  activity. 
A  notice  under  i>aragraph  (a)(1)  of  this 
section  is  required  to  alter  a  nonbanking 
activity  in  any  material  respect  from 
that  considered  by  the  Board  in  acting 
on  the  application  or  notice  to  engage  in 
the  activity. 

(h)  Emergency  thrift  institution 
acquisitions.  In  the  case  of  a  notice  to 
acquire  a  thrift  institution,  the  Board 
may  modify  or  dispense  vrixh  the  public 
notice  and  hearing  requirements  of  this 
secticMi  if  the  Board  finds  that  an 
emergency  exists  that  requires  the  Board 
to  act  immediately  and  the  primary 
Federal  regulator  of  the  institution 
concurs. 

§225.24    Factors  considerad  In  acting  on 
nonbanking  proposals. 

(a)  In  general.  In  evaluating  a  notice 
under  §  225.23.  the  Board  shall  consider 
whether  the  performance  by  the 
notificant  of  the  activities  can 
reasonably  be  expected  to  ptroduce 
benefits  to  the  public  (sudi  as  greater 
convenience,  increased  competition, 
and  gains  in  efficiency)  that  outweigh 
possible  adverse  effects  (such  as  imdue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
and  unsound  banking  practices). 

(b)  Financial  and  maitageriat 
resources.  Consideration  of  the  factors 
in  paragraph  (a)  of  this  section  includes 
an  evaluation  of  the  financial  and 
managerial  resources  of  the  notificant. 
including  its  subsidiaries,  and  any 
company  to  be  acquired,  and  the  effect 
of  the  proposed  transaction  on  tho^e 
resources. 

(c)  Competitive  effect  of  de  novo 
proposals.  Unless  the  record 
demonstrates  otherwise,  the 


commencement  or  expansion  of  a 
nonbanking  activity  ae  novo  is 
presumed  to  result  in  benefits  to  the 
puUic  through  increased  competition. 

(d)  Denial  for  lack  of  information.  The 
Board  may  deny  any  notice  submitted 
under  this  subpart  if  the  notificant 
neglects,  fails,  or  refuses  to  furnish  all 
information  required  by  the  Board. 

By  order  of  the  Board  of  Governors  of  ihe 
Federal  Reserve  Svstnm,  effective  October  26 
1994. 

WilUajn  W.  Wiles. 

Secretary  of  the  Board. 
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12  CFR  Parts  22S  and  262 

[Regulation  Y;  Docket  Na  R-OSSS] 

Applications  Under  Regulation  V 

AGENCY:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMURY:  These  rules  implement  the 
streamlined  notice  procedure  recently 
enacted  in  Section  319  of  the  Riegle 
Community  Development  and 
Regulatory  Improvement  Act  of  1994 
("Riegle  Act")  for  the  formation  of  a 
new  bank  holding  company  that  results 
from  a  corporate  reorganization  of  a 
bank  by  the  current  ^areholders  of  the 
bank.  These  rules  also  implement 
section  321  of  the  Riegle  Act.  which 
amends  the  Bank  Holding  Company  Act 
and  the  Bank  Merger  Act  to  authorize 
the  Board  to  shorten  the  post-approval 
waiting  period  for  bank  acquisitions  and 
mergers  (during  vt^iich  time  the  United 
States  Attorney  General  may  review  the 
competitive  effects  of  a  proposal 
approved  by  the  Board)  from  30  to  15 
days  with  the  consent  of  the  United 
States  Attorney  GeneraL  Because  the 
procedures  prescribed  by  section  319 
and  section  321  are  effective 
immediately,  the  Board  has  proposed 
the  f(rilowing  as  an  interim  rule  that  will 
take  effect  immediately.  The  Board  is 
seeking  comments  on  this  interim  rule, 
and  will  amend  the  rule  as  needed  to 
address  the  comments  received.  The 
Board  also  is  currentfy  developing 
additional  initiatives  to  reduce  the 
regulatory  burden  associated  with  its 
application  and  notice  procedures,  and 
invites  comment  on  any  suggestions  in 
furtherance  of  these  initiatives. 
DATES:  Interim  Rule  effective  on 
November  2, 1994;  comments  must  be 
received  by  December  5. 1994. 
AOORESSES:  {Comments  should  refer  to 
Docket  No.  R-08S3  and  may  be  mailed 
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to  William  W.  Wile*.  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System.  20th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20551. 
Comments  also  may  be  delivered  to 
Room  B-2222  of  the  Eccles  Building 
between  8:45  a.m.  and  5:15  p.m. 
weekdays,  or  to  the  Board's  Security 
Control  Room  Inside  the  Eccles  Building 
courtyard  on  20th  Street  (between 
Constitution  Avenue  and  C  Street.  NW) 
anytime.  Comments  may  be  inspected  in 
room  MP-500  of  the  Martin  Building 
between  9  a.m.  and  5  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  rules  regarding  availability 
of  information. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  or  Terence  F. 
Browne,  Senior  Attorney  (202/452- 
3707).  Legal  Division;  or  Don  E.  iGine. 
Associate  Director  (202/452-3421). 
Nicholas  A.  Kalambokidis,  Supervisory 
Financial  Analyst  (202/452-3830).  or 
Larry  R.  Cunningham,  Senior  Financial 
Analyst  (202/452-2701).  Division  of 
Banking  Supervision  and  Regulation  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only.  Telecommunications 
Device  for  the  Deaf  (TDD).  Dorothea 
Thompson  (202/452-3544). 
SUPPI.EMENTARV  MFORMATION:  Section 
3(a)  of  the  Bank  Holding  Company  Act 
of  1956  (12  U.S.C.  1842(a))  ("BHC  Act") 
requires  Federal  Reserve  Board  approval 
prior  to  consummating  certain 
transactions  resulting  in  the  formation 
of  a  bank  holding  company,  or  in  the 
acquisition  by  a  bank  holding  company 
of  shares  or  control  of  a  bank,  subfect  to 
certain  exceptions.  Section  319  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(Pub.  L  No.  103-325.  section  319. 108 
Stat.  2160.  2224  (1994)('Section  319")) 
amends  section  3  of  the  BHC  Act  to 
establish  a  notice  procedure  for  the 
formation  of  a  new  bank  holding 
company  resulting  from  a  corporate 
reorganization  that  involves 
substantially  the  same  shareholders.'  In 
connection  with  section  319.  section 
320  of  the  Riegle  Act  provides  an 
exemption  from  the  registration 


requirements  of  the  Securities  Act  of 
1933  for  securities  issued  by  a  bank 
holding  company  pursuant  to  such  a 
reorganization. 

In  addition.  secti<m  321  of  the  Riegle 
Act  (Pub.  L.  No.  103-325,  section  321. 
108  Stat.  2160,  2226  {1994M"Section 
321")  permits  the  Board,  with  the 
consent  of  the  U.S.  Attorney  General,  to 
shorten  the  post-approval  waiting 
period  for  bank  acquisitions  and 
mergers  from  30  days  to  15  days.  The 
interim  rule  implement  the  provisions 
enacted  in  sections  319  and  321  of  the 
Riegle  Act.  Comment  is  invited  on  all 
aspects  of  these  proposals. 

Formation  of  a  New  Bank  Holding 
Company  Under  Section  319 

By  its  terms,  the  notice  procedure 
added  by  section  319  '  applies  only  if 
certain  conditions  are  met.  Specifically, 
the  formation  of  a  new  bank  holding 
company  may  be  consummated  30  days 
after  providing  written  notice  to  the 
appropriate  Feideral  Reserve  Bank  if:  (1) 
The  shareholders  of  the  bank  will 
acquire,  as  a  result  of  the  reorganization, 
the  shares  of  the  newly  formed  bank 
holding  company  in  substantially  the 
same  proportional  interest  as  they  held 
in  the  bank;  (2)  the  bank  holding 
company  would  meet,  and  its  resulting 
subsidiary  bank  would  meet,  certain 
financial  and  capital  standards;  (3)  the 
bank  holding  company  would  not.  as  a 
result  of  the  reorganization,  acquire 
other  banking  or  nonbanking  interests; 
and  (4)  during  the  30-day  notice  period, 
the  Reserve  E^ank  or  the  Board  does  not 
object  to  the  proposal. 


■Section  310  alio  •mends  Mction  S(d)(3)of  tb* 
Federal  Deposit  Insurance  Act  (12  U.S.C. 
181S(d)(3))— commonly  referred  to  as  the  "Oaliar 
Amendment" — to  eliminate  the  requirement  for 
prior  Board  approval  of  transactions  by  banks 
owned  by  holding  companies  to  marge  with  thrift 
liutitulions.  Under  the  Riegle  Act.  Oalur 
transactions  continue  to  require  the  prior  approval 
of  the  appropriate  Federal  tjanking  agency  for  the 
acquiring  Institution,  and  all  Dakar  transactions 
must  comply  with  section  }(d|  of  the  BHC  Act.  tlie 
"Douglas  Amendment."  No  amendments  to  the 
Board's  regulations  are  needed  to  implement  these 
amendments  to  section  S(d)(3). 


holding  company  (notwithstanding  a 
change  in  the  percentage  of  shares 
controlled  by  the  shareholder)  if  the 
shareholdw  interest  increases,  on  a  pro 
rata  basis,  as  a  result  of  either  the 
redemption  by  the  bank  or  bank  holding 
company  of  shares  from  dissenting 
shareholders,  or  as  a  result  of  the 
acquisition  of  shares  of  dissenting 
shareholders  by  the  remaining 
shareholders. 

However,  this  notice  procedure  would 
not  be  available  in  cases  in  which  any 
shareholder  or  group  of  shareholders 
acting  in  concert  would,  foUoMong  the 
reorganization,  own  or  control  10 
percent  or  more  of  any  class  of  voting 
shares  of  the  bank  holding  company 
unless  that  shareholder  or  group  of 
shareholders  was  authorized,  after 
review  imder  the  Change  in  Bank 
Control  Act  of  1978  (12  U.S.C.  1817(j)) 
by  the  appropriate  Federal  banking 
agency  for  the  bank,  to  own  or  control 
10  percent  or  more  of  any  class  of  voting 
shares  of  the  bank.  Similarly,  this 
procedure  is  not  available  in  cases  in 
which  the  exercise  of  dissenting 
shareholders'  rights  would  cause  a 
company  that  is  not  a  bank  holding 
company  (other  than  the  company  in 
formation)  to  be  required  to  register  as 
a  bank  holding  company.  This 

!>rocedure  also  is  not  available  for  the 
ormation  of  a  bank  holding  company 
organized  in  mutual  form. 

The  Board  seeks  comment  on  other 
alternative  formulations  consistent  with 
the  statutory  mandate  that  the 
reorganization  involve  substantially  the 
same  shareholders. 


Subetantially  the  Same  Shareholders         Financial  Standards 


Under  the  interim  rule,  the 
requirement  that  shareholders  of  the 
bank  acquire  "substantially  the  same 
share  interest"  in  the  newly  formed 
bank  holding  company  would  be  met  by 
proposals  in  which  the  shareholder  or 
shareholders  who  lawfully  control  at 
least  80  percent  of  the  shares  of  the  bank 
at  the  time  the  notice  is  filed  would 
acquire.  Immediately  after  the 
reorganization,  at  least  80  percent  of  the 
shares  of  the  holding  company  in 
substantially  the  same  proportion. 

By  the  terms  of  Section  319, 
allowance  is  made  for  changes  in 
shareholders'  interests  resulting  from 
the  exercise  of  dissenting  shareholders' 
rights  under  State  or  Federal  law. 
Accordingly,  under  the  interim  rule,  a 
shareholder  of  the  bank  will  be 
considered  to  have  substantially  the 
same  proportional  interest  in  the 


>  Any  application  to  organize  a  bank  holding 
company  that  was  filed  with  a  Reserve  Bank  prior 
to  September  23. 19M  will  continue  to  be  proceaaed 
under  the  existing  rules. 


Section  319  also  establishes  certain 
financial  thresholds  that  must  be 
satisfied  to  qualify  for  the  abbreviated 
notice  procediu^.  In  particular,  the  bank 
to  be  reorganized  must,  at  the  time  the 
notice  is  filed,  be  "adequately 
capitalized."  as  this  term  is  defined  in 
section  38  of  the  Federal  Deposit 
Insurance  Act.  See  12  U.S.C.  1831o.  In 
addition.  Section  319  requires  that  the 
bank  holding  company  resulting  from 
the  reorganization  meet  any  "capital 
and  other  financial  standards" 
established  by  the  Board. 

In  the  interim  rule,  the  Board  has 
established  three  requirements  designed 
to  identify  reorganization  proposals  that 
do  not  raise  financial  or  supervisory 
concerns  that  would  benefit  fixjm  review 
and  explanation  through  an  application 
process  rather  than  an  abbreviated 
notice  procedure.  Under  the  interim 
rule,  a  proposal  to  form  a  new  one-bank 
holding  company  would  qualify  for  the 
abbreviated  notice  procedures 
established  in  Section  319  if:  (1)  The 


bank  has  received  at  least  a  composite 
"satisfactory"  rating  at  its  most  recent 
examination,  in  the  event  that  the  bank 
has  been  subject  to  examination:  (2)  the 
amount  of  debt  that  the  bank  holding 
company  would  assume  at  the  time  of 
the  reorganization,  and  the  proposed 
means  of  retiring  this  debt,  would  not 
place  undue  burden  on  the  holding 
company  or  Its  subsidiary  on  a  pro 
fonna  basis: '  and  (3)  at  the  time  of  the 
reorganization,  neither  the  bank  nor  any 
of  its  officers,  directors  or  shareholders 
is  involved  in  any  unresolved 
supervisory  or  enforcement  matters  with 
any  appropriate  Federal  banking  agency. 

Section  319  provides  that  this 
abbreviated  notice  procedure  is  only 
available  to  a  bank  holding  company 
that  would  not  acquire  any  additional 
banks  or  any  nonbanking  interests  as 
part  of  the  reorganization. 

Contents  of  Notice 

To  begin  the  notice  period  under  the 
interim  rule,  the  notlficant  organization 
must  submit  to  the  appropriate  Reserve 
Bank  a  written  notice  that  includes:  (1) 
Certification  that  the  requirements  of 
Section  319  and  the  Board's 
implementing  rule  are  met  by  the 
proposal;  (2)  a  Hst  of  the  shareholders  of 
the  bank  prior  to  the  reorganization  and 
of  the  holding  company  following  the 
reorganization,  identifying  the 
percentage  of  shares  held  by  each 
shareholder  in  the  bank  eind  proposed  to 
be  held  in  the  new  holding  company:  (3) 
a  description  of  the  resulting 
management  of  the  proposed  bank 
holding  company  and  its  subsidiary 
bank,  including  (i)  biographical 
information  regarding  any  officers, 
directors  or  shareholders  of  the  resulting 
bank  holding  company  who  were  not 
senior  officers  or  directors  of  the  bank 
prior  to  the  reorganization,  and  (ii)  a 
detailed  history  of  the  involvement  of 
any  officer,  director  or  shareholder  of 
the  resulting  bank  holding  company  in 
any  administrative  or  criminal 
proceeding;  (4)  pro  forma  financial 
statements  for  the  bank  holding 
company,  and  a  description  of  the 
amount,  soiuce  and  terms  of  debt,  if 
any.  that  the  bank  holding  company 
proposes  to  incur,  and  information 
regarding  the  sources  and  timing  for 
debt  service  and  retirement;  and  (5) 
verification  that  notice  of  the  proposal 
has  been  published  in  a  newspaper  of 


>  For  a  banking  organization  with  consolidated 
assets,  on  a  pro  forma  basis,  of  less  than  $150 
million  (other  than  a  banking  organization  that 
would  control  a  de  novo  bank),  this  requirement 
would  be  satisfied  if  the  proposal  would  comply 
with  the  Board's  policy  statement  on  small  one- 
bank  holding  company  formations  (12  CFR  part 
225.  appendix  Q. 


general  circulation  in  the  community  in 
which  the  bank  is  located  that  provides 
an  opportunity  for  interested  persons  to 
comment  on  the  notice  for  a  period  of 
at  least  15  calendar  days. 

As  indicated  above,  the  interim  rule 
requires  that  the  applicant  publish 
notice  of  the  proposed  reorganization 
and  invite  pubUc  comment  for  a  period 
of  at  least  15  days.  This  request  for 
public  comment  is  consistent  with  the 
Board's  practice  of  publishing  notice  of 
all  bank  holding  company  formations 
and  bank  expansion  proposals  so  that 
the  public  may  comment  in  particular 
on  the  bank's  record  of  serving  the 
convenience  and  needs  of  the 
commimity  under  the  Community 
Reinvestment  Act. 

Obiections  to  Notices 

Within  7  calendar  days  of  receipt  of 
a  notice  containing  all  the  information 
required  imder  this  Interim  regulation, 
the  appropriate  Reserve  Bank  will 
provide  a  written  acknowledgement  of 
receipt  of  the  notice  indicating  that  the 
transaction  may  be  consummated 
following  the  30th  calendar  day  alter  the 
date  the  notice  was  received  by  the 
Reserve  Bank  unless  the  Reserve  Bank 
or  the  Board  objects  to  the  proposal 
during  that  time.  The  Reserve  Bank  may 
provide  written  notice  of  approval  of  the 
reorganization  at  an  earlier  time  during 
the  notice  period. 

If  during  the  notice  period  the  Board 
or  the  Reserve  Bank  objects  to  the 
proposal,  the  bank  holding  company 
must  file  an  application  under  section  3 
of  the  BHC  Act.<  hj  this  case,  the 
notlficant  will  immediately  be  notified 
of  the  reason  for  the  objection,  and  of 
any  additional  information  that  may  be 
needed  to  complete  an  application. 

Shortening  irf' Post- Approval  Waiting 
Period  Under  Section  321 

Currently,  section  11(b)(1)  of  the  BHC 
Act  (12  U.S.C.  1849(b)(1))  prohibits  a 
bank  holding  company  that  has  received 
approval  for  a  transaction  under  section 
3  of  the  BHC  Act  (other  than 
transactions  Involving  a  probable  bank 
failure  or  an  emergency)  frtim 
consummating  the  transaction  prior  to 
the  thirtieth  day  following  Board 
approval  of  the  proposal  in  order  to 
provide  the  United  States  Attorney 
General  time  to  review  the  transaction 
for  any  adverse  e^'ects  on  competition 
in  banking  or  the  concentration  of 
banking  resources.  The  Bank  Merger  Act 


♦See  12  CFR  225.14.  If  the  Reserve  Bank  or  Board 
believes  that  issues  might  readily  be  resolved 
within  the  notice  period  without  having  to  issue  a 
formal  objection,  the  Reserve  Bank  or  Board  may 
request  additional  information  during  the  notice 
period  to  supplement  the  ix>tic«. 


contains  a  similar  provision  applying 
post-approval  waiting  period  to  bank 
merger  proposals.  See  12  U.S.C  • 
1828(c)(6). 

Because  Section  319  creates  an 
exception  from  the  application  and 
approval  process  estabbshed  by  section 
3  of  the  BHC  Act.  a  notlficant  who  has 
met  the  criteria  of  Section  319  and  the 
interim  rule  does  not  appear  to  be 
subject  to  the  post-approval  waiting 
period  established  under  section  11  of 
the  BHC  Act. 

With  regard  to  other  acquisitions 
under  section  3  of  the  BHC  Act  or  under 
the  Bank  Merger  Act.  section  321  of  the 
Riegle  Act  ("Section  321")  authorizes 
the  Board  to  shorten  the  post-approval 
waiting  period  in  any  case  to  a  period 
of  not  less  than  15  days,  provided  the 
Board  has  received  no  adverse  comment 
from  the  Attorney  General  relating  to 
competitive  factors  and  the  Attorney 
General  concurs  with  the  Board's 
decision  to  shorten  the  waiting  period. 
Section  321  does  not  affect  processing  of 
applications  involving  probable  bank 
failures  or  emeigencies.  The  interim 
rule  incorporates  these  revisions  to  the 
Board's  Regulation  Y.  The  Board  is 
currently  discussing  with  the  U.S. 
Def>artment  of  Justice  the  types  of  cases 
that  may  qualify  for  this  shortened  post- 
approval  waiting  period,  and  invites 
public  comment  on  the  types  of  cases 
where  this  would  be  appropriate. 

As  described  above,  the  Board  has 
adopted  the  following  Interim  rule 
which  shall  be  effective  Immediately, 
and  invites  public  comment  on  all 
aspects  of  this  interim  rule.  The  Board 
also  invites  suggestions  on  other  means 
of  reducing  the  regulatory  burden 
associated  with  its  application  and 
notices  procedures. 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  Board  does  not  believe  that 
these  changes  will  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities. 
This  interim  rule  will  reduce  the 
regulatory  burden  imposed  by  the 
Board's  procedures  on  small  bank 
holding  companies  in  formation,  and 
the  Board  Is  inviting  pubhc  comment  on 
additional  ways  to  reduce  regulatory 
burden. 

Paperwork  Reduction  Act  Analysis 

No  collections  of  information 
pursuant  to  section  3504(h)  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  are  contained  in  these 
changes,  and  comment  is  invited  on  a 
proposal  that  would  reduce  the  current 
Information  collection  requirements 
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imposed  in  connection  with  certain 
applications. 

List  of  SubJKts 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System.  Holding  companies. 
Reporting  and  recordkeeping 
requirements.  Securities. 

12  CFR  Part  262 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
parts  225  and  262  as  follows: 

PART  22S-BANK  HOLOMQ 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continue  to  read  as  follows: 

Authority:  12  U.S.C  iai7UXl3).  1818. 
1831i.  183lp-l.  1843(cH8).  1844(b).  1972(1). 
3106.  3108,  3907.  S909.  3310.  and  3331- 
3351. 

2.  In  §225.11.  the  introductory  text  is 
revised  to  read  as  follows: 

f  HSlI  1    Transactions  requiring  Board 
approval. 

The  following  transactions  require  an 
application  for  the  Board's  prior 
approval  under  section  3  of  the  Bank 
Holding  Company  Act  except  as 
exempted  imder  §  225.12  or  as 
otherwise  covered  by  §225.15  of  this 
part: 

•  •         •         •         • 

3.  In  §  225.14.  paragraph  (i)  is  revised 
to  read  as  follows: 

1225.14    Proceduras  for  appltcations, 
noticas,  and  hearings. 

•  •         *         •         • 

(i)  Waiting  period.  A  transaction 
approved  under  this  subpart,  other  than 
a  transaction  approved  under  §  225.15, 
shall  not  be  consummated  until  30  days 
after  the  date  of  approval  of  the 
application,  except  that  a  transaction 
may  be  consummated: 

(1)  Immediately  upon  approval,  in  the 
ev»;nt  that  the  Board  has  determined 
under  paragraph  (h)  of  this  section  that 
the  application  involves  a  probable  bank 
failure; 

(2)  On  or  after  the  fifth  calendar  day 
following  the  date  of  approval,  in  the 
event  that  the  Board  has  determined 
under  paragraph  (h)  of  this  section  that 
an  emergency  exists  requiring 
expeditious  action:  or, 

(3)  On  or  after  the  fifteenth  calendar 
day  foUowLng  the  date  of  approval,  in 
the  event  that  the  Board  has  not 


received  any  adverse  comments  from 
the  United  .Statft<s  Attorney  General 
relating  to  the  competitive  factors  and 
the  Attorney  General  has  consented  to 
such  shorter  waiting  period. 

4.  A  new  §225.15  is  added  under 
Subpart  fi  to  read  as  follows: 

$225.15    Nottca  Procedure  for  Ona-Bank 
HoHMng  Company  Formations. 

(a)  Transartjons  which  qualify  under 
this  section.  An  acquisition  by  a 
company  of  control  of  a  bank  may  be 
consummated  30  days  after  providing 
notice  to  the  appropriate  Reserve  Bank 
in  accordance  with  paragraph  (b)  of  this 
section,  provided  that  all  of  the 
following  conditions  are  met: 

(1)  The  shareholder  or  shareholders 
who  control  at  least  80  percent  of  the 
shares  of  the  bank  would  control, 
immediately  after  the  reorganization,  at 
least  60  perr:ent  of  the  shares  of  the 
holding  company  in  subetantially  the 
same  proportion,  except  for  changes  in 
shareholders'  interests  resulting  from 
the  exercise  of  dissenting  shareholders' 
rights  under  State  or  Federal  law;  * 

(2)  No  shareholder  or  group  of 
shareholders  acting  in  concert  would, 
following  the  reorganization,  own  or 
control  10  percent  or  more  of  any  class 
of  voting  shares  of  the  bank  holding 
company  unless  that  shareholder  or 
group  of  shareholders  was  authorized, 
after  review  under  the  Change  in  Bank 
Control  Act  of  1978  (12  U.S.C  1817(0) 
by  the  appropriate  Federal  banking 
agency  for  the  bank,  to  own  or  control 
10  pehxnt  or  more  of  any  class  of  voting 
shares  of  the  bank;  * 

(3)  The  bank  is  adequately  capitalized 
(as  defined  in  section  38  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C 
1831o)); 

(4)  "The  bank  has  received  at  least  a 
composite  "satisfactory"  rating  at  its 
most  recent  examination,  in  the  event 
that  the  bank  has  been  subject  to  an 
examination; 

(5)  At  the  time  of  the  reorganization, 
neither  the  bank  nor  any  of  its  officers, 
directors  or  shareholders  is  involved  in 
any  unresolved  supervisory  or 


<  A  shareholder  of  a  bank  in  reorganizalion  will 
be  considered  to  have  the  same  proportional 
interest  in  th«  holding  company  if  the  ihtreholder 
interest  lacr— aai,  on  a  prv  rata  bai>is,  as  a  result 
of  either  the  redefr(>tian  of  siures  frona  disacnting 
thorf^holders  by  the  bank  or  bank  holding  company 
or  the  acquisition  of  shares  of  dissenting 
sbuaholdars  by  th*  remaining  shareboldara. 

*Thi*  prooadure  is  not  avaiiabie  in«ase*  in 
which  the  exercise  of  dissenting  shareholder*' 
rights  wo'ild  cause  a  comp*ny  that  is  not  a  bank 
holding  company  (other  than  the  company  in 
formation)  to  be  requir«d  to  register  a*  a  bank 
holding  company.  This  procedur*  also  is  not 
available  for  the  formation  of  a  bank  holding 
company  organized  in  mutual  fonn. 


enforcement  matters  with  any 
appropriate  Federal  banking  agency; 

(6)  'The  company  demonstrates  tnat 
any  debt  that  it  would  incur  at  the  time 
of  the  reorganization,  and  the  proposed 
means  of  retiring  this  debt,  would  not 
place  imdue  burden  on  the  holding 
company  or  its  subsidiary  on  a  pro 
/orma  basis;' 

(7)  The  holding  company  would  not. 
as  a  result  of  the  reorganization,  acquire 
control  of  any  additional  bank  or  engage 
in  any  activities  other  than  those  of 
managing  and  controlling  banks;  and 

(8)xKiring  this  period,  neither  the 
appropriate  Reserve  Bank  nor  the  Board 
has  objected  to  the  proposal  or  required 
the  filing  of  an  application  under 
§225.14  of  this  subpart. 

(b)  Contents  of  notice.  A  notice  filed 
under  this  subsection  must  include: 

(1)  Certification  by  the  notificanfs 
board  of  directors  that  the  requirements 
of  12  U.S.C.  1842(a)(C)  and  this  stM^tion 
are  met  by  the  proposal; 

(2)  A  hst  identifying  the  shareholders 
of  the  bank  prior  to  the  reorganization 
and  of  the  holding  company  following 
the  reorganization,  and  specifying  the 
percentage  of  shares  held  by  each 
shareholder  in  the  bank  and  proposed  to 
be  held  in  the  new  holding  company; 

(3)  A  description  of  the  resultmg 
management  of  the  proposed  bank 
holding  company  and  its  subsidiary 
bank,  including: 

(i)  Biographical  information  regarding 
any  senior  officers  and  directora  of  the 
resulting  bank  holding  company  who 
were  not  senior  officers  or  directors  of 
the  bank  prior  to  the  reorganization; 
and, 

(ii)  A  detailed  history  of  the 
involvement  of  any  officer,  director  or 
shareholder  of  the  resulting  bank 
holding  company  in  any  administrative 
or  criminal  proceeding; 

(4)  Pro  forma  financial  statements  for 
the  holding  company,  and  a  description 
of  the  amount,  source  and  terms  of  debt, 
if  any.  that  the  bank  holding  company 
proposes  to  inctu*.  and  information 
regarding  the  sources  and  timing  for 
debt  service  and  retirement;  and, 

(5)  Verification  that  notice  of  the 
proposal  has  been  pubhshed  in  a 
newspaper  of  general  circulation  in  the 
community  in  which  the  bank  is  located 
that  provides  an  opportunity  for 
interested  persons  to  comment  on  the 
notice  for  a  period  of  at  least  15 
calendar  days. 
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^  For  a  bankiiig  organization  with  consolidated 
assets,  on  a  pro  forma  basis,  of  less  than  SI 50 
million  (other  than  a  banking  organization  that 
would  control  a  de  novo  bank),  this  requiremeol 
would  be  satisfied  if  the  proposal  would  comply 
with  the  Board's  policy  statement  on  amall  one- 
bank  holding  company  formations  (12  CFK  Part 
22S,  AppandU  C). 


(c)  Acknowledgement  of  notice. 
Within  7  calendar  days  following 
receipt  of  a  notice  under  this  section, 
the  Reserve  Bank  shall  provide  the 
notificant  with  a  written 
acknowledgement  of  receipt  of  the 
notice.  This  written  acknowledgment 
shall  indicate  that  the  transaction 
described  in  the  notice  may  be 
consummated  on  the  30th  calendar  day 
after  the  date  of  receipt  of  the  notice  if 
the  Reserve  Bank  or  the  Board  has  not 
objected  to  the  proposal  during  that 
time. 

(d)  Application  required  upon 
objection.  The  Reserve  Bank  or  the 
Board  may  object  to  a  proposal  during 
the  notice  period  by  providing  the  bank 
holding  company  with  a  written 
explanation  of  the  reasons  for  the 
objection.  In  such  case,  the  bank 
holding  company  may  file  an 
application  for  prior  approval  of  the 
proposal  pursuant  to  section  225.14  of 
this  subpart. 

PART  262— RULES  OF  PROCEDURE 

1.  The  authority  citation  for  part  262 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552.  12  U.S.C  321, 
1828(e),  and  1842. 

2.  hi  §  262.3.  paragraph  (b)(l)(i)(D)  is 
revised  to  read  as  follows: 


§262.3    Applications. 

•  *        •         •        • 

(b)*  *  • 

(l)(i)*  *   • 

(D)  To  become  a  bank  holding 
company  (except  as  provided  in  12  CFR 
225.15).  and 

•  *        *         *         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  effective  October  26, 
1994. 

William  W.  Wiles, 

Secretary  of  the  Board. 

jFR  Doc.  94-27058  Filed  11-01-94;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  410 

Deceptive  Advertising  as  to  Sizes  of 
Viewable  Pictures  Shown  by  Television 
Receiving  Sets 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  of  final,  non-substantive 
amendments. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  is  issuing 
final,  non-substantive  amendments  to 
its  Rule  on  Deceptive  Advertising  as  to 
Sizes  of  Viewable  Pictures  Shown  by 


Television  Receiving  Sets,  known  as  the 
Picture  Tube  Rule.  The  Commission 
solicited  comments  on  the  Rule  as  part 
of  the  agency's  periodic  review  of  rules 
and  guides.  Having  considered  all  of  the 
issues  raised  during  the  comment . 
period,  the  Commission  is  amending  the 
Rule.  These  amendments  add  the  metric 
equivalents  for  measurements  stated  in 
inches  in  the  examples  used  in  the  Rule, 
and  clarify  some  of  the  illustrations. 
EFFECTIVE  DATE:  The  effective  date  of 
these  non-substantive  amendments  will 
be  December  2, 1994. 
ADDRESSES;  Requests  for  copies  of  the 
regulations  and  the  notice  of  final,  non- 
substantive amendments  should  be  sent 
to  Public  Reference  Branch,  room  130, 
Federal  Trade  Commission,  6th  & 
Pennsylvania  Ave.  NW.,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Priesman,  Attorney,  Division  of 
Advertising  Practices,  Federal  Trade 
Commission,  6th  &  Pennsylvania  Ave. 
NW.,  Washington,  DC  20580,  (202)  326- 
2484. 

SUPPLEMENTARY  INFORMATION: 


I.  Introduction 

The  Commission  has  determined,  as 
part  of  its  oversight  responsibilities,  to 
review  rules  and  guides  periodically. 
These  reviews  seek  information  about 
the  costs  and  benefits  of  the 
Commission's  rules  and  guides  and 
their  regulatory  and  economic  impact. 
The  information  obtained  assists  the 
Commission  in  identifying  rules  and 
guides  that  warrant  modification  of 
recision.  On  April  19, 1993,  the 
Commission  pubhshed  in  the  Federal 
Register  a  request  for  public  comments 
on  its  Trade  Regulation  Rule  on 
Deceptive  Advertising  as  to  Sizes  of 
Viewable  Pictures  Shown  by  Television 
Receiving  Sets,  16  CFR  part  410  ("The 
Picture  Tube  Rule"  or  "The  Rule"). 

This  Rule,  Uke  the  other  trade 
regulation  rules  issued  by  the 
Commission,  "definefs)  with  specificity 
acts  or  practices  which  are  unfair  or 
deceptive  acts  or  practices  in  or 
affecting  commerce.  Such  rules  may 
include  requirements  prescribed  for  the 
purpose  of  preventing  such  acts  or 
practices.  A  violation  of  a  rule  shall 
constitute  an  imfair  or  deceptive  act  or 
practice  in  violation  of  section  5(a)(1)  of 
(the  Federal  Trade  Commission  Act), 
unless  the  Commission  otherwise 
expressly  provides  in  its  rule."  16  CFR 
1.8.  The  Commission  may  initiate  a 
trade  regulation  rule  proceeding  "upon 
its  own  initiative  or  pursuant  to  written 
petition  filed  with  the  Secretary  by  any 
interested  person  stating  reasonable 
grounds  therefor,"  16  CFR  1.9. 


n.  The  Regulation 

The  Picture  Tube  Rule  sets  forth  the 
appropriate  means  for  disclosing  the 
method  by  which  the  dimensions  of 
television  screens  are  measured,  when 
the  measurement  is  included  in  any 
advertisement  or  promotional  material 
for  the  television  set.  Under  the  Rule, 
the  method  used  to  measure  the  size  of 
a  television  screen  must  be  clearly  and 
conspicuously  disclosed  in  close 
proximity  to  the  size  designation. 
However,  the  Rule  provides  a  safe 
harbor  for  measurements  based  on  the 
horizontal  dimensions,  which  may  be 
given  without  disclosing  that  the 
dimensions  were  measured 
horizontally.  The  Rule  notes  that  the 
measurement  must  not  take  into  account 
any  ciu^ature  of  the  tube.  Further, 
disclosing  the  method  of  measurement 
in  a  footnote  rather  than  in  the  body  of 
the  ad  does  not  constitute  a  disclosure 
in  close  proximity  to  the  size 
designation. 

The  Rule  includes  examples  of  both 
proper  and  improper  representations  of 
size  descriptions.  Previously,  these 
examples  were  expressed  in  terms  of 
inches.  Under  Executive  Order  12770  of 
July  25, 1991  (56  FR  35801),  and  the 
Metric  Conversion  Act,  as  amended  by 
the  Omnibus  Trade  and 
Competitiveness  Act,  (15  U.S.C.  205)  all 
federal  agencies  are  required  to  use  the 
SI  metric  system  of  measurement  in  all 
procurements,  grants  and  other 
business-related  activities  (which 
include  rulemakings),  except  to  the 
extent  that  such  use  is  impractical  or  is 
likely  to  cause  significant  inefficiencies 
or  loss  of  markets  to  United  States  firms. 
To  comply  with  these  provisions,  the 
examples  in  the  Rule  have  been  altered 
to  include  the  metric  equivalent  in 
parentheses  beside  the  English 
measurements.  Thus,  the  measurements 
in  the  examples  have  been  revised  to 
read:  15  inches  (38.10  cm);  19  inches 
(48.26  cm);  20  inches  (50.80  cm);  21 
inches  (53.34  cm);  and  262  square 
inches  (1,690.32  sq.  cm).  This  is  a 
technical  amendment  to  an  illustrative 
example  in  the  Rule  rather  than  a 
substantive  amendment  to  the  Rule.  It  is 
not  intended  to  create  any  new 
requirement  imder  the  Rule  to  use 
metric  measurements  or  to  use  them  in 
any  particular  fashion  (for  example,  in 
hundredths  of  centimeters).  A  new  note 
has  been  added  to  the  Rule  providing 
that  the  metric  measurements  are 
included  for  information  purposes  only, 
and  are  not  required  to  be  included  in 
any  of  the  disclosures. 

The  Commission  received  five 
comments,  four  of  which  supported 
retaining  the  Rule  in  its  current  form  or 
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with  minor  modifications,  and  one 
which  supported  repeal  of  the  Rule. 
Most  of  the  comments  indicated  that  the 
Rule  continues  to  provide  a  benefit  to 
the  industry  and  consumers,  while 
imposing  no  significant  costs  on  the 
industry  members.*  The  one  comment 
opposing  the  regulation  maintained  that 
it  iinpoaed  an  unreasonable  burden  on 
the  Federal  Trade  Commission  in 
administering  and  enforcing  the 
regulation.'  In  the  Federal  Register 
notice,  the  Commission  requested 
public  comments  on  the  following 
questions: 

(1)  Has  thU  trade  lagulation  rule  had  a 
•ignifiraiit  Impact  (cost  or  benefit)  on  entities 
subject  to  Its  requirements? 

(2)  Is  there  •  continuing  need  for  this  rule? 

(3)  What  burdens  does  adherence  with  this 
rule  place  on  entities  subject  to  its 
requirements? 

(4)  What  changes  should  be  made  to  this 
rule  to  minimize  the  economic  effect  on  such 
entities? 

(5)  Does  this  rule  overlap  or  conflict  with 
other  federal,  state,  or  local  govemnient  laws 
or  regulations? 

(A)  Have  technology  or  economic 
conditions  changed  since  this  rule  was 
issued,  and.  if  so.  what  effect  do  these 
changes  have  on  the  rule? 

The  public  comments  on  these  six 
issues  are  discussed  below. 

1 .  Has  This  Trade  Regulation  Rule  Had 
A  Significant  Impact  (Cost  or  Benefit)  on 
Entities  Subject  to  Its  Requirements? 

The  majority  of  the  comments 
indicated  that  the  Picture  Tube  Rule  has 
provided  significant  benefits  to  the 
public  and  the  consumer  electronics 
industry,  and  imposed  very  little  costs 
on  entities  subject  to  the  Rule's 
requirements.  One  comment  noted  that 
the  Rule  did  impose  economic  costs  on 
television  manufacturers  in  1966  when 
the  Rule  was  first  promulgated.*  At  that 
time,  manufocturers  had  to  prepare  and 
produce  new  advertising  and 
promotional  materials  to  comply  with 
the  Rule.  Further,  the  United  States  was, 
and  is  to  this  day,  the  only  country  that 
requires  screen  measurements  to  be 
limited  to  the  viewable  picture  aiee.* 
Af^er  the  initial  modifications,  however. 


'  CominenU  of  tla  Coasumar  Elactronics  Cniup 
of  the  Eladiaaic  Inditslriw  AtMiclalion  (Elactronk 
Induairias  Asaociatku)  al  2-3:  Zeaith  EJuctrooics 
Corpocarion  (Zenith)  at  1-2;  Chuck  Cooper  at  1. 

'CommeM  oftha  Amahcan  Auocialion  of 
AdvwUaiiif  A«Miciaa.  Inc.  (AAAA)  al  1. 

'CoaaaM  of  Blecaoak  ladustria*  Aaaociatioa  al 
2. 

' Tha  rimiBilMinn  li  imais  iif  sn  iffiiit  h>  llw 
r.fnmAiMn  giwaininatrt  to  adopt  (imilar  proviaioos 
conoaining  talvrUioni  (dvanised  for  lale  in 
Canada.  Furtiter.  tha  CanadUn  tatavWon  indu8lr>' 
iscoasidsfiagedoptlflf  a  roluntam  sUndard  thai 
would  ftmrifda  iw  in— smanianl  of  ooly  tha 
viawabioaraa. 


the  Rule  does  not  appear  to  have 
imposed  any  further  burdens  on  the 
indiistry.  One  manufacturer  noted  that 
the  Rule  has  had  "virtually  no  cost 
impact"  on  the  company. ' 

It  appears  that  the  Rule  has  also 
provided  significant  benefits.  The 
comments  indicated  that  by  estabUshing 
a  uniform  system  of  measurement,  the 
Rule  enabled  consumers  to  compare 
various  products  from  different 
manufactiuers."  One  comment 
concluded,  "the  rule  and  industry 
standard  have  virtually  eliminated  the 
possibility  of  consumer  deception 
regarding  television  screen  size."  '  The 
Rule's  uniform  system  of  measiuement 
has  also  served  the  consumer 
electronics  industry.  A  television 
manufacturer  indicated  that  the  rule  has 
provided  a  significant  benefit  to  the 
company  and  the  industry,  and  created 
"a  legal  framework  in  which  a  standard 
industry  practice  of  planar,  diagonal- 
dimension  measurement  of  the  viewable 
screen  area  has  emerged."*  After 
reviewing  these  comments,  the 
Commission  believes  the  Rule  has 
provided  a  clear  public  benefit,  as  well 
as  a  service  to  the  industry,  while 
imposing  minimal  costs  on  the  industry. 

2.  Is  There  A  Continuing  Need  for  This 
Rule? 

Just  as  the  comments  generally 
maintain  that  the  Rule  has  provided 
significant  benefits,  most  of  the 
comments  also  support  retaining  the 
Rule.  A  trade  association  maintained 
that  the  Rule  is  still  needed  to  ensure 
the  consistency  in  screen  measurements 
that  is  relied  upon  by  both  consumers 
and  industry  members."  One 
manufacturer  expressed  concern  that  if 
the  Federal  Trade  Commission  repealed 
the  Rule,  then  other  manufacturers 
would  return  to  using  deceptive 
measurements  in  their  advertisements.  >° 
Based  upon  these  comments,  the 
Commission  finds  that  there  is  a 
continuing  need  for  the  Pictiue  Tube 
Rule. 

3.  What  Burdens  Does  Adherence  With 
This  Rule  Place  on  Entities  Subject  to  Its 
Requirements? 

As  noted  above,  while  the  Picture 
Tube  may  have  imposed  a  burden  on 
advertisers  and  manufacturers  when  it 
was  first  promulgated,  it  appears  that 
the  Rule  does  not  impose  any  current 


significant  burden  on  any  entities 
subject  to  the  Rule.  A  trade  association 
noted  that  the  industry  has  incorporated 
the  regulation's  requirements  into 
common  business  practice,  and  thus, 
the  Rule  is  no  longer  a  burden  on 
industry  monbers.*'  A  manufacturer 
also  indicated  that  the  Rule  "places 
virtually  no  burden  whatsoever  on 
entities  subject  to  it."  '^  One  comment, 
howrever.  suggested  that  the  Rule  did 
impose  a  burden  on  the  Federal  Trade 
Commission  through  administration  and 
enforcement  of  the  Rule.'^  The 
Commission  has  found  that  enforcing 
the  Rule  has  entailed  relatively  little 
administrative  burden  on  the  agency, 
given  the  industry's  general  compliance 
with  the  Rule.  Further,  in  seeking  public 
comment,  the  Commission  was 
soliciting  information  concerning  the 
burden  on  other  entities  rather  tban  the 
agency  itself. 

4.  What  Changes  Should  Be  Made  to 
This  Rule  to  Minimize  the  Economic 
Effect  on  Such  Entities? 

Although  most  of  the  comments 
supported  preserving  the  Picture  Tube 
Rule,  a  few  comments  from  industry 
members  suggested  changes  to  the  Rule. 
The  Electronic  Industries  Association 
urged  the  Commission  to  eliminate  the 
horizontal  dimension  as  the  default 
measurement.'*  Currently,  the 
advertised  dimensions  must  reflect  the 
horizontal  measurement  unless  the 
alternative  method  of  measurement  is 
clearly  and  conspicuously  disclosed  in 
close  proximity  to  the  size  designation. 
According  to  the  Association,  however, 
the  prevailing  practice  within  the 
industry  is  to  use  the  diagonal  plane  to 
measure  the  screen,  and  this  is  the 
measurement  that  is  most  familiar  to 
consiuners.  Thus,  the  comment  urges 
the  Commission  to  amend  the  Rule  to 
reflect  current  industry  practice.  A 
manufacturer,  however,  recommended 
that  the  Commission  retain  the  existing 
provision  concerning  the  disclosure  of 
the  method  of  measurement,  suggesting 
that  methods  of  measuring  picture  tubes 
are  still  not  likely  to  be  instinctively 
understood  by  consumers." 

When  the  Commission  initially 
promulgated  the-Picture  Tube  Rule  in 
1966,  most  television  manufacturers 
measured  the  dimensions  of  their  sets 
diagonally,  just  as  they  do  today.  Thus, 
the  horizontal  dimension  was  not 
chosen  to  be  the  default  setting  based  on 


a  belief  that  it  was  the  industry  norm. 
Rather,  the  Commission  found  that 
almost  all  rectangular  objects,  such  as 
blankets  and  rugs,  were  measiu^ 
horizontally  and  vertically.  Television 
screens  were  the  only  rectangular- 
shaped  commodities  that  were 
measured  diagonally.  Thus,  the 
Commission  reasoned,  if  a  rectangular 
screen  was  measured  in  the  usual 
manner  for  similarly-shaped  objects, 
then  no  disclosure  of  the  method  of 
measurement  was  necessary.'* 
Moreover,  the  television  industry  has 
adopted  the  Rule's  disclosure 
requirements  as  part  of  its  routine 
business  practice.  Reversing  the 
provision,  to  require  a  disclosure  when 
a  measurement  other  than  the  diagonal 
dimension  is  used,  will  provide  no 
tangible  benefit,  and  may  cause 
confusion  in  the  industry  and  among 
consumers.  Finally,  as  one  television 
manufacturer  noted  in  its  comment, 
identifying  the  method  of  measurement 
is  useful  to  consxmners  because  many 
would  not  instinctively  understand  the 
diagonal  measurement."  Thus,  the 
Commission  sees  no  reason  to  revise  the 
Rule's  disclosure  requirements  at  this 
time. 

Another  comment  suggested 
amending  Note  2  of  the  Rule  to  provide 
that  a  disclosure  in  a  footnote  or  asterisk 
would  constitute  a  disclosure  in  "close 
connection  and  conjimction"  to  the 
measurement,  as  required  by  the  Rule.'^ 
However,  footnotes  or  other  fine-print 
disclosures  separated  from  the  body  of 
an  advertisement  may  not  be  adequate 
to  qualify  statements  in  the  text.i»  Thus, 
the  Commission  has  declined  to  amend 
the  Rule  to  allow  the  disclosure  of  the 
method  of  measurement  in  a  footnote  or 
asterisk. 

One  comment  urged  the  Commission 
to  add  an  additional  Note  to  the  text  of 
the  Rule  providing  that  advertisers  need 
not  identify  the  method  of  measurement 
every  time  an  advertisement  indicates  a 
television's  dimensions,  as  long  as  the 
method  is  disclosed  in  close  connection 
to  the  most  prominent  indication  of 
screen  size  in  the  given  advertisement.^o 
The  Commission  does  not  believe  there 
is  a  sufficient  basis  to  justify  this 
amendment.  Many  advertisements  for 
televisions  promote  multiple  television 


t  of  Zanith  al  1. 

•Conunanu  of  Cbuck  Cooper  at  1:  Electronic 
Industriaa  A«sociatioi\  at  2:  Zenith  al  1. 

'  Comotant  of  Zenith  al  1. 

•CaBHMM  of  Zaohh  al  I. 
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3. 

MCominaiit  of  Zanfth  at  1. 


'■Commant  of  Electronic  Industrie*  AMOciatlon 
at  3. 

"Commant  of  Zenith  at  2. 

"Cemnent  of  AAAA  at  1. 

>«  Conunaol  of  the  Elaclronic  Induatriea 
Association  at  3. 

••CooMiaal  of  ZaniUi  al  1-2. 


»«31  FR  3342  (March  3. 1966). 

"Comment  of  Zenith  at  1-2. 

'•Comment  of  Zenith  at  3. 

••See  FTCs  Deception  Sutement,  103  F.T.C.  110, 
180  (1983).  Sea alao  rhoaipscn  Medka]  Co..  104 
F.T.C  648.  797-08  (1984),  affd.  761  F.2d  ISO  (ttC 
Clr.  1986),  cert,  denied,  488  U.S.  955  (1968): 
Standard  Oil  Co.  of  California,  84  F.T.C  1401, 1471 
(1074).  afTd  aa  modified,  577  F.2d  653  (9lh  Clr. 
1078). 

^Commant  of  Zenith  at  3. 


sets  of  dinierent  sizes,  and  a  single 
disclosure  of  the  method  of 
measurement  may  not  be  noticed  by 
consumers.  The  conunenter  provided  no 
evidence  that  multiple  disclosures  were 
bvudensome.  Under  the  Rule, 
advertisers  can  comply  simply  by 
stating  "X  inches"  for  picture  tubes 
measured  horizontally,  or  "X  inches 
diagonal"  for  diagonal  measurements. 
Further,  almost  all  of  the  comments  the 
Commission  received  indicated  that  the 
current  provisions  of  the  Picture  Tube 
Rule  are  not  a  burden  to  manufacturers 
or  advertisers.  Thus,  the  Commission 
has  decided  not  to  adopt  the  proposed 
Note,  or  other\\'ise  provide  exceptions  to 
the  requirement  that  the  method  of 
measurement  accompany  each 
measurement  other  than  a  horizontal 
description. 

In  1972,  the  staff  of  the  Federal  Trade 
Commission  issued  an  opinion  letter  to 
the  Consumer  Electronics  Group  of  the 
Electronic  Industries  Association 
concerning  various  methods  of 
disclosing  the  method  of  measurement 
used  for  television  screens.^^  In  the 
letter,  staff  approved  a  number  of 
proposed  disclosures,  including  "20 
inch  diagonal."  One  comment 
maintained  that  the  staff  opinion  letter 
appro\  ing  the  use  "20  inch  diagonal"  is 
inconsistent  with  the  Rule  listing  the 
disclosure  "21  inch  diagonal  set"  as 
inappropriate.22  The  examples  in  the 
Rule  apply  to  a  television  screen 
measuring  19  inches  horizontally,  15 
inches  vertically,  and  20  inches 
diagonally.  Thus,  the  example  states 
that  the  disclosure  "21  inch  diagonal 
set"  is  inappropriate  not  because  of  the 
description  of  the  method  of 
measurement,  but  because  the  21  inch 
measurement  is  not  accurate  for  the  set 
used  in  the  example.  The  disclosure 
approved  in  the  opinion  letter  used  the 
correct  20  inch  measurement  While  the 
current  Rule  would  permit  "20  inch 
diagonal,"  that  phrase  is  not  included  in 
the  list  of  permitted  disclosures.  While 
this  list  is  intended  to  be  illustrative 
rather  than  exhaustive,  the  Commission 
has  decided  to  include  this  disclosure  in 
the  examples  provided  to  remove  any 
uncertainly  that  may  exist. 

One  comment  suggested  adding 
language  to  the  text  of  the  Rule  that 
introduces  the  examples  of  improper 
disclosures  to  pronde  that  these 
examples  are  only  improper  absent 
disclosures  elsewhere  in  the 
advertisement  that  clearly  indicate  the 


"  Letter  &X)m  Carthon  A.  Aldhizer.  Attorney, 
Division  of  Rules  and  Guides,  Federal  Trade 
Commission,  to  Mr.  ^ck  Wyman,  Staff  Vica 
President,  Consumer  Electronics  Group  of  the 
Electronic  Industrie*  Association  (Febi  2, 1972). 

u  Conunent  of  Zenith  at  3. 


method  of  measurement  utilized  to 
obtain  the  given  dimensions.^^  The 
Commission  would  be  concerned  that 
combining  improper  and  proper 
disclosures  in  the  same  advertisement 
could  engender  consumer  confusion  or 
deception.  Thus,  the  Commission  has 
determined  not  to  amend  the  Rule  as 
suggested  by  this  comment. 

One  of  the  examples  identified  in  the 
Rule  as  being  unacceptable  is  "21  inch 
over-all  diagonal— 262  square  inch 
picture.-  One  comment  suggested 
deleting  the  second  half  of  the  example 
that  refers  to  square  inch  measurements. 
so  as  to  permit  such  measurements  for 
wide-screen  televisions.24  While  the 
Commission  has  no  information  on  the 
likelihood  of  manufacturers  of  wide- 
screen  televisions  using  square  inch 
dimensions  rather  than  the  more 
traditional  forms  of  meastirement,  the 
Rule  does  not  prohibit  measurements 
based  on  square  inches.  Rather,  the 
example  cited  above  is  Intended  only  to 
convey  that  the  term,  "overall"  is 
inappropriate,  regardless  of  whether  it  is 
accompanied  by  the  square  inch 
dimensions  of  the  viewable  picture 
screen.  To  avoid  confusion  and  to 
emphasize  the  phrase  that  causes 
concern,  the  Commission  has 
determined  to  modify  the  example  "21 
inch  over-all  diagonal— 262  square  inch 
picture"  in  the  list  of  imacceptable 
disclosures  to  read  "21  inch  over-all 
diagonal." 

5.  rk>es  This  Rule  Overlap  or  Conflict 
With  Other  Federal.  State,  or  Local 
Government  Laws  or  Regulations? 

None  of  the  commenters  were  aware 
of  any  law  or  regulation  that  conflicted 
or  overlapped  with  the  Picture  Tube 
Rule. 

6.  Have  Technology  or  Economic 
Conditions  Changed  Since  This  Rule 
Was  Issued,  and.  If  So.  What  Effect  Do 
These  Changes  Haw  on  the  Rule? 

The  Picture  Tube  Rtile  was  first 
promulgated  in  1966.  Since  then,  both 
technology  and  economic  conditions 
have  changed  significantly.  A  much 
greater  percentage  of  households  owns 
one  or  more  televisions.  Television  sets 
have  become  more  complex  and  offer  an 
array  of  features.  The  television  industry 
itself  has  expanded  considerably,  with 
the  advent  of  cable  and  satellite 
television,  and  the  introduction  of 
interactive  television  combined  with 
I>ersonal  computers  and 
telecommunications.  However,  none  of 
these  changes  require  any  modification 
of  the  Picture  Tube  Rule. 


"  Coiisnent  of  Zenith  al 
'*Comswiit  of  Zenhh  at  4. 
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The  technological  change  with  the 
closest  nexus  to  the  Picture  Tube  Rule 
is  the  introduction  of  high  definition 
television  (HDTV),  and  the  new.  wider 
screens  used  to  display  these  enhanced 
digital  pictures.  Most  television  screens 
today  have  horizontal/vertical 
dimensions  in  a  5:3  proportion,  or 
aspect  ratio,  but  the  screens  for  the 
HDTV  have.a  16:9  aspect  ratio.''  The 
new  ratio,  however,  does  not  necessitate 
any  changes  to  the  Rule,  because  the 
existing  provisions  caneasily  be  applied 
to  the  new  screens.  HDTVs  may  be 
advertised  as  "46  inch  diagonal"  sets. 
Most  constmiers  an  faniiliar  with  this 
type  of  measurement  for  televisions,  and 
will  be  able  to  use  this  measurement  to 
compare  different  brands  of  HDTVs.  as 
well  as  between  high  definition  and 
more  traditional  screens.  TV  Digest,  a 
tnde  industry  publication,  has 
suggested  adding  a  "W"  (for  wide- 
screen)  to  the  diagonal  measure  of  the 
new  16:0  television  screens.^  Nothing 
in  the  existing  Rule  would  prohibit  this 
designation.  However,  the  Commission 
does  not  believe  the  designation  is 
necessary  to  avoid  consumer  deception 
or  confusion  because  the  "46  inch 
diagonal"  or  any  other  measurement 
allowed  under  the  Rule  should  provide 
consumers  with  adequate  information  as 
to  the  size  of  the  HDTV.  Consequently, 
no  additional  designation  such  as  "W" 
is  required  under  the  Rule  for  wide- 
screen  televisions. 

One  commenter  suggested  that  the 
Picture  Tube  Rule  be  expanded  to 
encompass  video  display  terminals  for 
computer  monitors.  He  indicated  that  he 
had  purchased  a  monitor  advertised  as 
measuring  14  inches,  but  discovered 
that  the  actual  dimensions  of  the 
viewable  area  wrere  13  inches.'^ 
Currently,  the  Rule  is  limited  to 
"television  receiving  sets"  and  does  not 
encompass  computer  monitors.  The 
Commission  is  considering 
measurement  problems  with  regard  to 
computer  monitors,  but  has  determined 
not  to  initiate  a  rulemaking  proceeding 
to  amend  the  Picture  Tube  Rule  at  this 
time.  Rather,  the  Commission  is 
reviewing  the  extent  of  problems  in  this 
area,  and  is  exploring  other  possible 
options  for  addressing  such  problems. 

m.  Effective  Date 

These  non-substantive  amendments  to 
the  Rule  will  become  effective  thirty 
days  after  publication  in  the  Federal 
Hamster. 


List  of  Subjects  in  16  CFR  Part  410 

Advertising.  Pict\ue  tubes.  Television 
sets.  Trade  practices. 

Accordingly,  part  410  of  16  CFR  is 
amended  as  foUovrs: 

PART  410-DECEPTIVE  ADVERTISmQ 
AS  TO  SIZES  OF  VIEWABLE 
PICTURES  SHOWN  BY  TELEVISION 
RECEIVmOSETS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Anifaority:  3S  Sut  717  aa  amendAd.  IS 
U.S.C  41-58. 

2.  Section  410.1  is  amended  by 
revising  the  examples  for  Note  2.  and  by 
adding  Note  3  to  read  as  follows: 

|4iai    The  rule. 

•       •       •       •       • 

Nola2:*  •  • 

Examples  of  proper  size  descriptions 
when  a  television  receiving  set  shows  a 
20-inch  picture  measured  diagonally,  a 
19-inch  picture  measured  horizontally, 
a  15-inch  picture  measured  vertically, 
and  a  picture  area  of  262  square  inches 
include: 

"20  inch  (50.80  cm)  pictura  measund 

diagonally"  or 
"20  inch  (50.80  cm)  diagonal" 
"19  inch  X 15  inch  (48.26  cm  x  38.10  cm) 

picture"  or 
"19  inch  (48.26  cm)  picture"  or 
"19  inch  (48.26  cm)"  or 
"262  square  inch  (1.690.32  cm.  sq.)  picture." 

Examples  of  improper  size 
descriptions  of  a  television  set  showing 
a  pictxire  of  the  size  described  above 
include: 

"21  inch  (53.34  cm)  set"  or 

"21  inch  (53.34  cm)  diagonal  set"  or 

"21  inch  (53.34  cm)  over-all  di^onal"  or 

"Brand  Name  21." 

Note  3:  The  numbers  in  parentheses  reflect 
the  metric  equivalent  of  the  English 
measurements.  They  are  provided  for 
infonnation  purposes  only,  and  are  not 
required  to  be  included  in  the  disclosures. 

By  direction  of  the  Commission. 
Donald  S.  Oaiiu 
Secretary. 
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Rm3236-AFM 

ExMnptlon  Of  tha  Sacurltiaa  Of  tha 
Kingdom  of  Spain  Undar  tha  Saeurttiaa 
Exchanga  Act  Of  1S34  for  Purposaa  of 
Trading  Futurto  Contnct*  on  Thoaa 
SacurWaa 

agency:  Securities  and  Exchange 

Commission. 

ACnOM;  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Conunission  adopts  an  amendment  to 
Rule  3al2-8  (17  CFR  240.3al2-8l  under 
the  Securities  Exchange  Act  of  1934  that 
would  designate  debt  obligations  issued 
by  the  Kingdom  of  Spain  as  "exempted 
securities."  The  purpose  of  this 
amendment  is  to  permit  the  marketing 
and  trading  of  futures  contracts  on  those 
securities  in  the  United  States  or  to  U.S. 
persons.  This  diange  is  not  intended  to 
nave  any  substantive  effect  on  the 
operation  of  the  Rule. 
EFFECTIVE  DATE:  November  2, 1994. 
FOM  FUfTTHER  WIF0RMAT10N  CONTACT: 
Francois-Ihor  Mazur,  Attorney,  Office  of 
Market  Supervision,  [hvision  of  Market 
Regulation,  Seciirities  and  Exchange 
Commission  (Mail  Stop  5-1),  450  Fifth 
Street,  N.W.,  Washington,  D.C  20549,  at 
202/942-0184. 

8UPPI.EMENTARY  MFORMATKM: 

L  IntroductioB 

Under  the  Commodity  Exchange  Act 
("CEA").  it  is  unlawful  to  trade  a  futures 
contract  cm  any  individiial  security. 
unless  the  security  in  question  is  an 
exempted  security  (other  than  a 
municipal  security)  for  the  purposes  of 
the  Securities  Act  of  1933  ("Securities 
Act")  or  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act").»  Debt 
obligations  of  foreign  governments  are 
not  exempted  securities  under  either  of 
these  statutes.  The  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC"),  however,  has  the  authority  tc 
designate  securities  as  exempted 
securities  for  purposes  of  the  Exchange 
Act. 

In  order  to  facilitate  the  trading  of 
futures  contracts  on  debt  securities  of 
certain  foreign  governments  by  U.S. 
persoiu,  the  Commission  has  adopted 


Rule  3al2-a  under  the  Exchange  Act 
("Rule")  2  to  designate  debt  obligations 
issued  by  certain  foreign  governments  as 
exempted  seciurities  under  the  Exchange 
Act  solely  for  the  purpose  of  marketing 
and  trading  futures  contracts  on  those 
securities  in  the  United  States  or  to  U:S. 
persons.^  Currently,  the  foreign 
governments  listed  in  the  Rule  are  Great 
Britain.  Canada.  Japan.  Australia. 
France.  New  Zealand,  Austria, 
Dermiark,  Finland,  the  Netherlands, 
Switzerland,  Germany.  Ireland,  and 
Italy  (the  "fourteen  designated 
countries").  As  a  result,  futures 
contracts  on  the  debt  obligations  of 
these  countries  may  be  sold  to  U.S. 
persons,  so  long  as  the  other  terms  of 
the  Rule  are  satisfied.^ 

On  May  5. 1993.  the  Commission 
issued  a  release  proposing  to  amend 
Rule  3al2-8  to  designate  the  debt 
obligations  of  the  Kingdom  of  Spain 
("Spain")  as  exempt  secxuities,  solely 
for  the  purpose  of  futuires  trading.'  The 
Commission  received  two  comment 
letters  concerning  the  proposal  from  the 
same  commenter.* 

The  Conunission  is  adopting  this 
amendment  to  the  Rule,  adding  Spain  to 
the  list  of  countries  whose  debt 
obligations  are  exempted  by  Rule  3al2- 
8.  In  order  to  qualify  for  the  exemption, 
futures  contracts  on  debt  obligations  of 
Spain  would  have  to  meet  all  the  other 
existing  requirements  of  the  Rule. 

n.  Background 

Section  2(a)(l)(B){v)  of  the  CEA.'' 
which  was  adopted  as  pari  of  the 
Futures  Trading  Act  of  1982.«  provides 
that  it  is  unlaw^l  to  trade  a  futures 
contract  on  an  individual  secxuity 
unless  that  security  is  an  exempted 
security  under  Section  3  of  the 
Securities  Act  or  Section  3(aKl2)  of  the 
Exchange  Act.'  These  sections  of  the 


»CoinmanU  of  Elactronic  Induitries  AMOClatlon 
at  2-3:  Z«nlth  at  *-i. 

>*Cofiiin*nt  of  Zeoitb  at  5. 
"Commam  of  Cbucii  Coofier  at  1. 


■  TIm  tenn  **ex«nptad  aacurity"  U  defined  in 
Section  3  of  tha  Securities  Act.  15  U.S.C  77c.  and 
SacUon  3(aX»)  of  the  Exchange  Act.  IS  U.S£. 
78c<aX12). 


» 17  CFR  24a3«12-8  (1992). 

>  Under  the  Rule,  the  trading  of  futures  on  foreign 
government  (acurities  exempted  by  the  Rule  is 
permitted  only  on  or  through  a  board  of  trade.  17 
CFR  240.3al2-«(a)(2)  (1992). 

'See  infm  note  14  and  accompanying  text  for  a 
discussion  of  the  other  terms  of  the  Rule  that  must 
be  satisfied  in  order  for  these  contracts  to  be 
marketed  or  traded  in  the  United  States. 

>  Securities  Exchange  Act  Release  No.  3226S  (May 
5,  1993).  58  PR  27684  (May  11,  1993). 

'Letter  from  .\ntonio  Garcia  Reboilar.  Deputy 
Director,  Ministerio  de  Economia  y  Hacienda, 
Direccion  General  del  Tesoro  y  Politica  Financiera 
to  Jonathan  G.  Katz,  Secretary,  Commission,  dated 
May  31, 1993:  and  letter  from  Antonio  Garcia 
Retxillar  to  Howard  Kramer,  Associate  Director, 
Division  of  Market  Regulation,  Commission,  dated 
November  24, 1993,  described  infra  notes  19-22 
and  accompanying  text. 

'7U.S.C2(lMB)(v)(1991). 

•Pub.  L  Na  97-444,  96  Stat.  2294, 7  U.S.C  1  et 
teq.  (codified  at  7  U.S.C  2(a)). 

•Section  2(a)(l  XB)(v)  of  the  CEA,  7  U.S.C 
2(1  )(B)(v)  (1991)  provide*  that  "|n)o  person  shall 


Sectuities  Act  and  the  Exchange  Act 
explicitly  designate  certain  securities, 
including  government  securities  and 
municipal  securities,  as  exempted 
securities.  Securities  issued  by  foreign 
governments,  however,  are  not 
"government  securities"  within  the 
meaning  of  the  federal  securities  laws.'° 
Therefore,  securities  issued  by  foreign 
governments  are  not  deemed  to  be 
exempted  securities  under  the  statutory 
language. 

Section  3(a)(12)  of  the  Exchange  Act. 
however,  provides  the  Commission  with 
the  authority  to  designate  other 
securities  as  exempted  securities,  either 
imcondiUonally  or  for  specified 
purposes."  Rule  3al2-8  was  adopted  in 
1984 12  pursuant  to  this  exemptive 
authority  in  order  to  facilitate  the 
trading  of  futures  contracts  on  securities 
of  foreign  governments  by  U.S. 
persons. '3  As  originally  adopted,  the 
Rule  provided  that  debt  obhgations  of 
Canada  and  the  United  Kingdom  would 
be  deemed  to  be  exempted  securities, 
solely  for  the  purpose  of  permitting  the 
offer,  sale,  and  confirmation  of 
"quahfying  foreign  futures  contracts"  on 
such  securities,  so  long  as  the  securities 


offer  to  enter  Into,  enter  into,  or  confirm  the 
execution  of  any  contract  of  sale  (or  option  on  such 
contract)  for  futur«  delivery  of  any  security,  or 
interest  therein  or  based  on  the  value  thereot 
except  an  exempted  security  under  Section  3  of  the 
Securities  Act  *  ••  or  Section  3(aKl2)  of  the 
(Exchange  Act)  •  *  •." 

'"See  Exchange  Act  Section  3(a)(42).  15  U.S.C 
7ac(aK42)  (defining  the  tenn  "government  security" 
for  purposes  of  the  Exchange  Act). 
"  15  U.&C  78c(a)(12). 

■'Securitiaa  Exchange  Act  Release  Nos.  20708 
("Adopting  Release")  (March  2.  1984).  49  FR  8595 
(March  8,  1984)  and  19811  ("Proposing  Release") 
(May  25, 1983).  48  FR  24725  (June  2, 1983). 

"The  marketing  and  trading  of  foreign  futures 
contracts  to  U.S.  persons  is  su^ect  to  regulatioD  by 
the  Commodity  Futures  Trading  Commission 
("CFTC").  In  particular.  Section  4b  of  the  CEA,  7 
U.S.C  6b,  authorizes  the  CFPC  to  regulate  the  ofier 
and  sale  of  foreign  futures  contracts  to  U.S  persons, 
and  Rule  9, 17  CFR  30.9,  promulgated  under 
Section  2(8)(1MA)  of  the  CEA.  7  U.S.C  2(1)(A),  is 
intended  to  prohibit  frvud  in  connection  with  the 
offer  and  sale  to  U.S.  persons  of  futures  contracts 
executed  on  foreign  exchanges.  Additional  rules 
promulgated  under  Section  2(a)(1)(A)  of  the  CEA, 
7  U.S.C.  2(1)(A),  govern  the  domes tir  offer  and  saJe 
of  futures  and  options  contracts  traded  on  foreign 
boards  of  trade.  These  rules  require,  among  other 
things,  that  the  domestic  offer  and  sale  of  foreign 
futures  be  effected  tlutiugh  CFTC  registrants  or 
through  entities  subject  to  a  foreign  regulatory 
framework  comparable  to  that  governing  domestic 
futures  trading.  See  17  CFR  30.3,  30.4,  and  30.5 
(1991).  In  enacting  the  Futures  Trading  Act  of  1982, 
Congress  expressed  its  understanding  that  neither 
the  SEC  nor  the  CFTC  had  intended  to  bar  the  sale 
of  futures  contracts  on  debt  obligations  of  the 
United  Kingdom  of  Greet  Britain  and  Northern 
Ireland  ("United  Kingdom")  to  U.S.  persons,  end  Its 
expectation  that  administrative  action  would  be 
taken  to  allow  the  sale  of  such  futures  contracts  in 
the  United  States.  See  Proposing  Release,  supra 
note  12,  48  FR  at  24725  jetting  128  Cong.  Rec 
H7492  (daily  ed.  September  23, 1982)  (sUtemenU 
of  Representatives  Daschle  and  Wirth)j. 


in  question  were  neither  registered 
under  the  Securities  Act  nor  the  subject 
of  any  American  Depositary  Receipt  so 
registered.  A  futures  contract  on  such  a 
debt  obligation  is  deemed  under  the 
Rule  to  be  a  "qualifying  foreign  futures 
contract"  if  delivery  under  the  contract 
is  settled  outside  the  United  States  and 
is  traded  on  a  board  of  trade. '^ 

The  conditions  imposed  by  the  Rule 
were  intended  to  facilitate  the  trading  of 
futures  contracts  on  foreign  government 
securities  without  sacrificing  the 
longstanding  policy  under  the  federal 
securities  laws  of  requiring  foreign 
government  securities  to  comply  with 
the  basic  requirements  of  the  federal 
securities  laws  in  order  to  be  marketed 
and  traded  in  the  United  States. 
Accordingly,  the  conditions  set  forth  in 
the  Rule  were  designed  to  ensure  that. 
absent  registration,  a  domestic  market  in 
unregistered  foreign  government 
securities  would  not  develop,  and  that 
mariiets  for  futures  on  these  instruments 
would  not  be  used  to  avoid  the 
registration  requirements  and  other 
provisions  of  the  federal  securities  laws. 

When  the  Commission  originally 
proposed  Rule  3a  12-8.  it  recognized 
that  the  Rule  might  require  amendment 
in  the  future  to  extend  its  provisions  to 
debt  obhgations  of  other  foreign 
governments.  13  Subsequently,  the 
Commission  amended  the  Rule  to 
include  within  its  coverage  debt 
obligations  issued  by  )apan.  Australia, 
France,  New  Zealand,  Austria. 
Denmark,  Finland,  the  Netherlands, 
Switzerland,  Germany,  Ireland,  and 
Italy.'* 

Rule  Sal  2-8  has  not  been  amended 
since  1992.  Futures  overlying  Spanish 


"As  originally  adopted,  the  Rule  required  that 
the  board  of  trade  be  located  in  the  country  that 
issued  tha  uoderlying  seciirities.  This  requirement 
waaeUmlnaled  in  1967.  See  Securities  Exchange 
Act  Releeae  No.  24209  (Merch  12. 1987),  52  FTl 
8875  (March  20.  1987). 

■>  See  Proposing  Release,  supra  oou  12, 48  FR  at 
24726-27. 

'*As  noted  above,  the  Rule  as  originally  adopted 
applied  only  to  debt  obligations  of  Canada  and  the 
United  Kingdom.  Adopting  Release,  supm  note  12. 
In  1986,  the  rule  was  amended  to  include  debt 
obligations  of  )apan.  Securities  Exchange  Act 
Release  No.  23423  Guly  11.  1986),  51  FR  25996 
Quly  18,  1986).  In  1987.  the  Rule  wa*  amended  to 
include  debt  obligations  of  Australia.  France,  and 
New  Zealand.  Securities  Exchange  Act  Releese  No. 
25072  (October  29. 1987),  52  FR  42277  (November 
4, 1967).  In  1968,  the  Rule  was  amended  to  include 
debt  obligations  of  Austria,  Denmark,  Finland,  the 
Netherlands,  Switzerland,  and  West  Germany. 
Securities  Exchange  Act  Release  Na  28217  (October 
28, 1968),  53  FR  43860  (October  31. 1960).  In  1992, 
the  Rule  was  again  amended  to  (1)  includ>e  debt 
obligations  of  the  Republics  of  Ireland  and  Italy,  (2) 
change  the  country  designation  of  "TVest  Germany" 
to  the  "Federal  Republic  of  Germany,"  end  (3) 
replace  all  refereiKes  to  the  informal  namea  of  the 
countries  listed  in  the  Rule  with  references  to  their 
official  Dame*.  Securities  Exchange  Aa  itelease  No. 
30166  (January  6,  1992),  57  FR  1375. 
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government  bonds  originally  were,  and 
currently  are.  only  traded  on  the 
Mercado  de  Futures  Financieros 
("Meff").  a  Spanish  financial  futures 
exchange  located  in  Barcelona,  Spain. 
For  several  months  in  1093.  the  London 
International  Financial  Futures  and 
Options  Exchange  ("LIFFE")  traded  a 
futures  contract  based  on  Spanish 
government  bonds  denominated  in 
Pesetas.  1^  The  Commission  has  been 
informed  that  U.S.  citizens  may  be 
interested  in  derivative  products  based 
on  seoirities  issued  by  foreign 
governments,  including  Spain,  and  has 
received  a  request  that  Rule  3a  12-6  be 
amended  to  facilitate  such  trading.  '■ 
The  Commission  is  amending  Rule 
3a  12-8  to  add  Spain  to  the  Ust  of 
countries  whose  debt  obligations  are 
deemed  to  be  "exempted  securities" 
under  the  terms  of  the  Rule.  Under  this 
amendment,  the  existing  conditions  set 
forth  in  the  Rule  (i.e.,  that  the 
underlying  securities  not  be  registered 
in  the  United  States,  that  the  futures 
contracts  require  deliveiv  outside  the 
United  States,  and  that  the  contracts  be 
traded  on  a  board  of  trade)  would 
continue  to  apply.  This  should  ensure 
that  a  domestic  market  in  the 
unregistered  foreign  sovereign  debt  of 
Spain  does  not  develop.  Therefore,  the 
amendment  should  pose  no  risk  for 
investors  in  the  U.S.  securities  market. 

m.  Discusaion 

The  Commission  received  two 
comment  letters  from  the  Finance 
Ministry  of  Spain  in  resp>onse  to  the 
proposal.  ■*  The  first  letter  objected  to 
the  rating  of  Aa2  by  Moody's  Investors 
Service  ("Moody's")  and  AA  by 
Standard  and  Poor's  ("S&P '),  stating 
that  such  debt  obUgations  should 
receive  the  same  rating  as  two  public 
Spanish  companies:  Red  Nacional  de 
Ferrocarhles  Espanoles  ("RENFE")  and 
Institute  Nacional  de  Industrie  ("INI").2o 
The  letter  also  voiced  concerns  about 
the  possible  effects  the  rule  proposal 


>''Sm  UFFE  Pnpam  Sponiwh  10-Year  Bond 
Conlrad.  FINANCIAL  TIMES.  February  3.  1M3: 
UFFE  Suspend*  Spaniih  Bond  Contract  Delivery. 
REITTERS,  Auguit  4.  1993. 

■•  L«n«r  from  Wealey  C.  NUsen,  IC4tt«n  Muchin 
a  Zavi*.  to  William  H.  Heyiiun.  Director.  Diviaion 
of  Markat  Rngulatton.  CommiMion.  dated  January 
14.  1993  Suba«quant  to  the  UFFE  requeit.  the 
CoRunisaion  publiihad  a  propoaal  to  amend  Rule 
3al2-«  to  include  SpanUb  aovereign  debt.  Shortly 
thereafter.  LIFFE  csaied  to  trade  futures  on  Spanish 
debt.  Recently,  the  Conunluion  ha*  been  apprised 
of  continuing  inlareat  by  market  participants  In  the 
proposed  amendment  to  Rule  3a12-S  because  of  tba 
trading  on  the  MEFF  of  futures  on  Spanish 
government  debt. 

'*  See  tupra  note  S. 

>>Lettpr  from  Antonio  Garcia  Rabollar.  dated  May 
31. 1993.  iupra  note  a  Accordii^  to  the 
commenter.  RENFE  and  INI  both  received  AAA 
ratings  from  Moody's  and  SaP.  U. 


might  have  on  Spain's  debt  management 
and  policies,  and  requested  further  time 
to  study  such  effects. '* 

The  second  comment  letter  stated  that 
further  study  indicated  that  designating 
Spain's  debt  obligations  as  "exempted 
securities"  would  be  positive  for  Spain's 
debt  management  and  poUdes. 
However,  the  letter  reasserted  the  first 
concern  relating  to  the  assigned  rating 
for  Spain's  debt  obligations.^ 

For  the  reasons  discussed  below,  and 
in  light  of  the  comment  letters  received, 
the  Commission  has  determined  that 
Rule  3a  12-8  should  be  amended  to 
include  the  debt  obligations  of  Spain. 
The  Commission  believes  that  the  debt 
obligations  of  Spain  should  be  subject  to 
the  same  regulatory  treatment  under  the 
Rule  as  those  of  the  fourteen  designated 
countries  for  purposes  of  trading  futures 
contracts  on  such  debt  obligations  by 
U.S.  persons.  Like  the  debt  obligations 
of  the  fourteen  designated  coimtries,^-^ 
the  long-term  debt  c^ligations  of  Spain 
are  rated  in  one  of  the  two  highest  rating 
categories  by  at  least  two  nationally 
recognized  statistical  rating 
organizations.'*  For  purposes  of  the 
Rule,  the  Commission  is  aware  of  no 
material  differences  between  the  debt 
obligations  of  Spain  and  those  of  the 
fourteen  designated  countries.  Although 
the  commenter  beUeved  the  assigned 
rating  for  Spain's  debt  obligations 
should  be  in  the  highest  rating  category, 
that  issue  is  not  relevant  to  the 
Commission's  determination  to  amend 
the  Rule. 

Additionally,  the  Commission 
believes  that  there  are  no  valid  legal  or 
poUcy  reasons  for  denying  U.S. 
investors  the  ability  to  trade  futures  on 
debt  obligations  of  Spain.  Moreover,  the 
availability  to  U.S.  investors  of  these 
hedging  vehicles  will  allow  such 
investors  to  take  advantage  of  the 
growing  globalization  of  the  securities 
markets. 

IV.  Renilatorjr  FlexUiiUty  Act 
Consideration 

Former  Chairman  Breeden  certified  in 
connection  with  the  Release  proposing 
the  amendment  to  the  Rule  ^  that  this 


2^  Letter  from  Antonio  Garcia  Rebollar,  dated 
November  24.  1993,  lupra  note  6. 

"In  amending  the  Rule  to  exempt  the  debt 
securities  of  other  countries,  the  Conunission  has 
noted  that  the  long-term  sovereign  debt  of  such 
countries  was  rated  in  one  of  the  two  highest  rating 
categories  by  at  least  two  nationally  recognized 
statistical  rating  organizations.  See.  e.g..  Securitiat 
Exchange  Act  Release  No.  30166  (January  6,  1992), 
57  FR  1375  (amending  the  Rule  to  exempt  the  debt 
lacuritiea  of  the  Republics  of  Ireland  and  Italy). 

'*  Spain's  longHerm  sovereign  debt  is  rated  Aa2 
by  Moody's  and  AA  by  SaP. 

^  See  supra  not*  S. 


amendment,  if  adopted,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  received  no  comments 
on  this  certification. 

V.  EfliBcta  on  Competition  and  Other 
Findings 

Section  23(a)(2)  of  the  Exchange  Act  ^ 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  competitive  effiects  of  such 
rules,  if  any,  and  to  balance  any  impact 
with  the  regulatory  benefits  gained  in 
terms  of  furthering  the  purposes  of  the 
Exchange  Act.  The  Commission  has 
considered  the  amendments  to  the  Rule 
in  light  of  the  standards  cited  in  Section 
23(a)(2)  and  believes  that  adoption  of 
the  amendments  will  not  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  As  stated 
above,  the  amendment  is  designed  to 
assure  the  lawful  availability  in  this 
country  of  Spanish  government  bond 
futures  that  otherwise  would  not  be 
permitted  tc  be  mariwted  under  the 
terms  cf  the  CEA.  The  amendment  thus 
serves  to  expand  the  range  of  financial 
products  available  in  the  United  States 
and  enhances  competition  in  financial 
markets.  Insofar  as  the  Rule  contains 
limitations,  they  are  designed  to 
promote  the  purposes  of  the  Exchange 
Act  by  ensuring  that  futures  trading  on 
Spanish  government  securities  is 
consistent  with  the  goals  and  purposes 
of  the  federal  securities  laws  by 
minimizing  the  impact  of  the  Rule  on 
securities  trading  and  distribution  in  the 
United  States. 

The  Commission  finds,  in  accordance 
with  the  Administrative  Procedure 
Act  ,2^  that  the  amendments  to  the  rule 
are  exemptive  in  nature.  Accordingly, 
the  Commission  has  determined  to 
make  the  foregoing  action  efi'ective 
immediately  upon  publication  in  the 
Federal  Register. 

VI.  Statutory  Basis 

The  amendments  to  Rule  3a  12-8  are 
being  adopted  pursuant  to  15  U  S.C.  78a 
et  seq.,  particularly  Sections  3(a)(12) 
and  23(a),  15  U.S.C  78c(a)(12)  and 
78w(a). 

List  of  Sub|ects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  forth  above,  the 
Commission  is  amending  Pari  240  of 
Chapter  11.  Title  17  of  the  Code  of 
Federal  Regulations  as  follows: 


PART  240-GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EyCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c  77d,  77g,  77j, 
778.  77eee.  77ggg.  77nnn,  77ss8.  77ttt.  78c. 
78d.  78i.  78),  78/,  78m.  78n,  78o,  78p,  78s, 
78w,  78x.  78/Ad),  79q,  79t.  808-20,  80a-23, 
«Oa-29,  80a-37,  80b-3. 80b-4  and  80b-ll, 
unless  otherwise  noted. 

•  •         •         •         * 

2.  Section  240.3al2-8  is  amended  by 
removing  the  word  "or"  at  the  end  of 
paragraph  (a)(l)(xiii),  removing  the 
"period"  at  the  end  of  paragraph 
(a)(l)(xiv)  and  adding  ";  or"  in  its  place, 
and  adding  paragraph  (a)(l)(xv)  to  read 
as  follows: 

1240.3*12-8    Exemption  for  designated 
foreign  government  securities  for  purposes 
of  futures  trading. 

,  (a)  •  '  • 

(1)'  *  * 

(xv)  the  iCingdom  of  Spain. 

•  •        •        •        • 

By  the  Commission. 

Dated:  October  27. 1994. 
Jonathan  G.  Katz. 
Secretary. 

(FR  Doc  94-27161  Filed  11-1-94;  8:45  amj 
BN.UNG  COM  S0ie-01-» 


ACTION:  Final  rule;  update  of  Federal 
land  use  fees. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  11 
[Docket  No.  RM88-2-000I 

Update  of  the  Federal  Energy 
Regulatory  Commission's  Fees 
Schedule  for  Annual  Charges  for  the 
Use  of  Government  Lands 

October  28. 1994. 

AGENCY:  Federal  Energy  Regulatory 

Conunission.  DOE. 


SUMMARY:  On  May  8, 1987,  the 
Commission  issued  its  final  rule 
amending  Part  11  of  its  regulations 
(Order  No.  469.  52  FR  18201,  May  14, 
1987).  The  final  rule  revised  the  billing 
procedures  for  annual  charges  for 
administering  Part  I  of  the  Federal 
Power  Act,  the  billing  procedures  for 
charges  for  Federal  dam  and  land  use. 
and  the  methodology  for  assessing 
Federal  land  use  charges. 

In  accordance  with  the  Commission's 
regulations,  the  Commission  by  its 
designee,  the  Executive  Director,  is 
updating  its  schedule  of  fees  for  the  use 
of  government  lands.  The  yearly  update 
is  determined  by  adapting  the  most 
recent  schedule  of  fees  for  the  use  of 
linear  rights-of-way  prepared  by  the 
United  States  Forest  Service.  Since  the 
next  fiscal  year  will  cover  the  period 
bom  October  1, 1994.  through 
September  30. 1995.  the  fees  in  this 
notice  will  become  effective  October  1. 
1994.  The  fees  will  apply  to  fiscal  year 
1995  annual  charges  for  the  use  of 
government  lands. 
EFFECTIVE  DATE:  Octoberl,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  E.  Bemier,  Financial  Services 
Division,  Office  of  the  Executive 
Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE.. 
Washington,  D.C.  20426.  (202)  219- 
2886. 

SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  Section  11.2. 18  CFR. 
the  land  values  included  in  this 
document  will  be  published  in  the 
Federal  Register.  In  addition,  the 
Commission  provides  all  interested 
persons  an  opportimity  to  inspect  or 
copy  contents  of  this  document  during 
normal  business  hours  in  Room  3104  at 
the  Commission's  Headquarters,  941 
North  Capitol  Street  NE.,  Washington. 
D.C.  20426. 

Appendix  a  to  Part  i  i 

[Fee  Schedule  for  FY  1995] 
STATE  AND  COUNTY 


The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  OPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  CIPS,  set  your  communications 
software  to  use  300, 1200,  or  2400  baud, 
full  duplex,  no  parity,  8  data  bits,  and 

I  stop  bit.  The  full  text  of  this  order  will 
be  available  on  OPS  for  30  days  bom 
the  date  of  issuance.  The  complete  text 
on  diskette  in  WordPerfect  format  may 
also  be  purchased  from  the 
Commission's  copy  contractor,  La  Dom 
Systems  Corporation,  also  located  in 
Room  3104.  941  North  Capitol  Street. 
NE.,  Washington,  D.C.  20426. 

List  of  Subjects  in  18  CFR  Part  11 

Electric  power.  Reporting  and 
recordkeeping  requirements. 
Oiristie  McGue. 

Executive  Director  and  Chief  FinarKial 
Officer. 

Accordingly,  the  Commission, 
effective  October  1, 1994,  amends  Part 

II  of  Chapter  I,  Title  18  of  the  Code  of 
Federal  Regulations,  as  set  forth  below. 

PART  11— {AMENDED] 

l.The  authority  citation  for  Part  11 
continues  to  read  as  follows: 

Authority:  16  U.S.C  791a-825r,  42  U.S.C 
7101-7352. 

2.  In  Part  11,  Appendix  A  is  revised 
to  read  as  follows: 


ALABAMA:  ALL  CXDUNTIES  ... 
ARKANSAS:  ALL  COUNTIES 
ARIZONA: 


APACHE,  COCHISE,  GILA.  GRAHAM.  LA  PAZ.  MOHAVE.  NAVAJO,  PIMA,  YAVAPAI.  YUMA,  COCONINO  NORTH  OF 
COLORADO  RIVER  


COCONINO  SOUTH  OF  COLORADO  RIVER,  GREENLEE,  MARICOPA,  PINAU  SANTA  CRUZ 
CALIFORNIA: 

IMPERIAL.  INYO.  LASSEN.  MODOC.  RIVERSIDE,  SAN  BERNARDINO  

SISKIYOU  ..._ . 


RATE  PER 
ACRE 


$22.97 
17.23 


5.74 
22:97 

11.48 
17.23 


**1S  U.S£.  78w(aX2)  (1«S8). 
2^1SU.S.C553(d)(l»8a). 
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Appendix  A  to  Part  11— Continued 

Fee  Schedule  for  FY  1995) 


STATE  AND  COUNTY 


RATE  PER 
ACRE 


AMEDA.  ALPtNE.  AMADOR,  BUTTE.  CALAVERAS.  COLUSA.  CONTRA  COSTA.  DEL  NORTE,  EL  DORADO,  FRESNO, 
GLENN,  HUMBOLDT.  KERN,  KINGS.  LAKE.  MADERA.  MARIPOSA.  MENDOCINO.  MERCED,  MONO.  NAPA,  NE- 
VADA, PLACER.  PLUMAS.  SACRAMENTO.  SAN  BENITO.  SAN  JOAQUIN.  SANTA  CLARA,  SHASTA,  SIERRA.  SO- 
LANO. SONOMA.  STANISLAUS.  SUTTER.  TEHAMA.  TRINITY,  TULARE,  TUOLUMNE.  YOLO,  YUBA 

LOS  ANGELES,  MARIN.  MONTEREY.  ORANGE.  SAN  DIEGO.  SAN  FRANaSCO,  SAN  LUIS  OBISPO.  SAN  MATEO, 

SANTA  BARBARA.  SANTA  CRUZ.  VENTURA  

COLORADO: 

ADAMS.  ARAPAHOE,  BENT,  CHEYENNE.  CROWLEY.  ELBERT,  EL  PASO,  HUERFANO,  KK)WA.  KIT  CARSON.  LIN- 
COLN, LOGAN.  MOFFAT.  MONTEZUMA.  MORGAN,  PUEBLO,  SEDGWICK,  WASHINGTON,  WELD,  YUMA _.._ 

BACA,  DOLORES.  GARFIELD.  LAS  ANIMAS.  MESA.  MONTROSE.  OTERO.  PROWERS.  RK)  BLANCO.  ROUTT.  SAN 

MK3UEL  „ _ 

AUMOSA.  ARCHULETA,  BOULDER.  CHAFFEE,  CLEAR  CREEK,  CONEJOS.  COSTILLA,  CUSTER,  DENVER.  DELTA. 
DOUGLAS,   EAGLE.   FREMONT,  GILPIN,  GRAND,   GUNNISON.   HINSDALE.  JACKSON.   JEFFERSON.   LAKE.  LA 

PLATA.  LARIMER,  MINERAL.  OURAY.  PARK.  PfTKIN.  RIO  GRANDE.  SAGUACHE,  SAN  JUAN.  SUMMIT,  TELLER 

CONNECTICUT;  ALL  COUNTIES  „ _ „ 

FLORIDA: 

BAKER,  BAY,  BRADFORD,  CALHOUN,  CLAY,  COLUMBIA,  DIXIE,  DUVAL.  ESCAMBIA.  FRANKLIN.  GADSDEN,  GIL- 
CHRIST. GULF,  HAMILTON.  HOLMES,  JACKSON,  JEFFERSON,  LAFAYETTE.  LEON,  LIBERTY.  MADISON.  NASSAU. 

OKALOOSSA,  SANTA  ROSA.  SUWANNEE.  TAYLOR.  UNK5N.  WAKULLA.  WALTON.  WASHINGTON - 

ALL  OTHER  COUNTIES - ^ 

GEORGIA:  ALL  COUNTIES 

IDAHO: 

CASSIA,  GOODING.  JEROME.  LINCOLN,  MINIDOKA.  ONEIDA.  OWYHEE,  POWER,  TWIN  FALLS  

ADA.  ADAMS.  BANNOCK,  BEAR  LAKE,  BENEWAH,  BINGHAM.  BLAINE.  BOISE.  BONNER.  BONNEVILLE.  BOUNDARY, 

BUTTE.  CAMAS.  CANYON,  CARIBOU.  CLARK,  CLEARWATER.  CUSTER.  ELMORE,  FRANKLIN,  FREMONT.  GEM. 

IDAHO,  JEFFERSON.  KOOTENAI.  LATAH,  LEMHI.  LEWIS.  MADISON.  NEZ  PERCE.  PAYETTE.  SHOSHONE.  TETON, 

VALLEY,  WASHINGTON 

KANSAS: 

ALL  OTHER  COUNTIES 

MORTON _ 

ILLINOIS:  ALL  COUNTIES 
INDIANA:  ALL  COUNTIES  .... 
KENTUCKY:  AIL  COUNTIES 

LOUISIANA:  ALL  COUNTIES  

MAINE:  ALL  COUNTIES  : 

MICHIGAN: 

ALGER.  BARAGA,  CHIPPEWA.  DICKINSON,  DELTA,  GOGEBIC.  HOUGHTON.  IRON.  KEWEENAW,  LUCE.  MACKINAC, 
MARQUETTE.  MENOMINEE.  ONTONAGON.  SCHOOLCRAFT 

ALL  OTHER  COUNTIES 

MINNESOTA:  ALL  COUNTIES '. 

MISSISSIPPI:  ALL  COUNTIES  

MISSOURI:  ALL  COUNTIES ; 

MONTANA: 

BIG  HORN,  BLAINE.  CARTER,  CASCADE.  CHOUTEAU.  CUSTER,  DANIELS,  McCONE,  MEAGHER,  DAWSON, 
FALLON,  FERGUS,  GARFIELD,  GLACIER,  GOLDEN  VALLEY,  HILL  JUDITH  BASIN.  LIBERTY,  MUSSELSHELL,  PE- 
TROLEUM. PHILLIPS,  PONDERA.  POWDER  RIVER.  PRAIRIE,  RICHLAND,  ROOSEVELT.  ROSEBUD,  SHERIDAN, 

TETON.  TOOLE,  TREASURE,  VALLEY.  WHEATLAND,  WIBAUX,  YELLOWSTONE  _ 

BEAVERHEAD.  BROADWATER,  CARBON,  DEER  LODGE,  FLATHEAD,  GALLATIN,  GRANITE,  JEFFERSON,  LAKE. 
LEWIS  &  CLARK.  LINCOLN.  MADISON,  MINERAL.  MISSOULA.  PARK.  POWELL.  RAVALLI.  SANDERS.  SILVER  BOW. 

STILLWATER,  SWEET  GRASS  _ _ 

NEBRASKA:  ALL  COUNTIES  „ _ 

NEVADA: 

CHURCHILL.  CLARK.  ELKO.  ESMERALDA.  EUREKA.  HUMBOLDT.  LANDER,  UNCOLN.  LYON,  MINERAL.  NYE.  PER- 
SHING. WASHOE.  WHITE  PINE  

CARSON  CITY.  DOUGLAS.  STOREY  „ ..„,.. „ 

NEW  HAMPSHIRE:  ALL  COUNTIES 

NEW  MEXrcO: 

CHAVES,  CURRY.  DE  BACA.  DONA  ANA,  EDDY,  GRANT,  GUADELUPE,  HARDING.  HIDALGO.  LEA.  LUNA.  MCKIN- 
LEY, OTERO.  QUAY,  ROOSEVELT.  SAN  JUAN,  SOCORRO,  TORRANCE  „ 

RIO  ARRIBA.  SANDOUAL.  UNK5N 

BERNALILLO.  CATRON.  CIBOLA,  COLFAX.  LINCOLN.  LOS  ALAMOS.  MORA.  SAN  MIGUEL.  SANTA  FE,  SIERRA. 

NEW  yORK:  ALL  COUNliJES  ZZZZl~Z~ZZZZ~^^^^^ 

NORTH  CAROLINA:  ALL  COUNTIES 

NORTH  DAKOTA:  ALL  COUNTIES  

OHIO:  ALL  COUNTIES  

OKLAHOMA: 

ALL  OTHER  COUNTIES 

BEAVER.  CIMARRON.  ROGER  MILLS.  TEXAS 

LE  FLORE.  MCCURTAIN  _ 
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STATE  AND  COUNTY 


OREGON: 

HARNEY,  LAKE.  MALHEUR 

^UNION.^'vJSSoWA^WA^^a^^^^ 

COOS.  CURRY,  DOUGLAS,  JACKSON,  Josephine"."! " 

^^^^i^,i^^!^tt^^^2L?2\^**^^'^-  "^°  "'^^"'  ^^^-  UNCOU^i;  LiNN;ii\RIC)N;^ 
I iU^MUul\,  WAorlINo  ION,  YAMHILL  

PENNSYLVANIA:  ALL  COUNTIES  " ' " 

PUERTO  RICO:  ALL  „ "  : 

SOUTH  DAKOTA:  " 

BUTTE,  CUSTER,  FALL  RIVER,  UWRENCE,  MEAD,  PENNINGTON 

ALL  OTHER  COUNTIES „.  • 

SOUTH  CAROLINA:  ALL  COUNTIES  

TENNESSEE:  ALL  COUNTIES '  " 

TEXAS:  "■■ "" 

CULBERSON.  EL  PASO,  HUDSPETH 

ALL  OTHER  COUNTIES "" "" 

UTAH:  

BEAVER,  BOX  ELDER,  CARBON,  DUCHESNE.  EMERY.  GARFIELD.  GRAND.  IRON.  JAUB.  KANE.  MILLARD.  SAN 

JUAN,  TOOELE,  UINTAH,  WAYNE  ,. ». 

WASHINGTON  


RATE  PER 
ACRE 


CACHE.  DAGGETT,  DAVIS.  MORGAN.  PIUTE.  RICH.  SALT  LAKE.  SANPETE.  SEVIER,  SUMMIT.' UTAH.'  WASa't^^^^^ 

WEBER ....—.....«..-— 

VERMONT:  ALL  COUNTIES  .. : 

VIRGINIA:  ALL  COUNTIES 

wa.<;hington:  ■ — 

adams,  asotin.  benton,  chelan,  columbia.  douglas,  franklin,  garfield,  grant  kittitas  klickitat 

lincoln,  okanagan,  spokane,  walla  walla,  whitman,  yakima  . 
ferry,  pend  oreille.  stevens "" 

CALLAM,  CLARK,  COWLITZ.   GRAY  HARBOR,   ISLAND,  JEf'fERSo'n,   KINra, ''KiirSAP," 'LEw'l'sri^^ 

PIERCE,  SAN  JUAN,  SKAGIT.  SKAMANIA,  SNOHOMISH.  THURSTON.  WAHKIAKUM,  WHATCOM  

WEST  VIRGINIA:  ALL  COUNTIES  .  ^       „ 

WISCONSIN:  ALL  COUNTIES „ ZZZZZZZZZZZZZIZZZZZZZZ: 

WYOMING:  

ALBANY,  CAMPBELL,  CARGON,  CONVERSE,  GOSHEN,  HOT  SPRINGS,  JOHNSON.  LARAMIE,  LINCOLN   NATRONA 

NIOBRARA,  PLATTE,  SHERIDAN,  SWEETWATER.  FREMONT.  SUBLETTE.  UINTA.  WASHAKIE  . 
BIG  HORN,  CROOK.  PARK,  TETON,  WESTON  

ALL  OTHER  ZONES: '     "" 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 
[T.D.  94-84] 
RIN  1515-AB63 

Extension  of  Import  Restrictions  on 
Maya  Artifacts  From  ttte  Peten  Region, 
Guatemala 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  to  reflect  the 
extension  of  the  import  restrictions  on 
Maya  artifacts  from  the  Peten  Region, 
Guatemala  which  were  imposed  by  TJD. 
91-34.  The  Deputy  Director  of  the 
United  States  Information  Agency  has 


determined  that  the  emergency 
conditions  which  originally  warranted 
the  imposition  of  import  restrictions 
still  exist.  Accordingly,  the  restrictions 
will  continue  to  be  in  effect  for  an 
additional  three  years,  and  the  Customs 
Regulations  are  being  amended  to 
indicate  this  extension. 

EFFECTIVE  DATE:  November  2, 1994. 

FOR  FURTHER  INF0RMATK3N  CONTACT: 
Lega7  Aspects:  Donnette  Rimmer, 
Intellectual  Property  Rights  Branch, 
(202) 482-6960. 

Operational  Aspects:  Leo  Wells, 
Office  of  Trade  Operations  (202)  927- 
0300. 

SUPPLEMENTARY  INFORMATKM: 
Background 

Pursuant  to  the  provisions  of  the 
Convention  on  Cultural  Property 
Implementation  Act,  the  Deputy 
Director  of  the  United  States 
biformation  Agency  (USIA).  after 
consultation  with  the  Secretaries  of 


State  and  Treasury,  determined  that 
Maya  artifacts  from  the  Peten  Region, 
Guatemala  were  in  danger  of  pillage  and 
looting,  and  that  an  emergency 
condition  existed  which  warranted  the 
imposition  of  a  prohibition  on  the 
imfMjrtation  of  such  articles  into  the 
United  States.  In  T.D.  91-34,  the 
Customs  Service  announced  the 
imposition  of  import  restrictions  and 
identified  the  types  of  articles  covered 
by  the  restrictions. 

The  Deputy  Director  of  the  USIA  has 
considered  the  recommendations  of  the 
Cultvual  Projjerty  Advisory  Committee 
and  determined  that  the  emergency 
conditions  which  warranted  imposition 
of  the  initial  restrictions  still  exist  and 
has  decided  to  extend  the  import 
restrictions  for  another  three  years.  (See 
59  FH  50038,  September  30, 1994.) 

Accordingly,  Customs  is  amending 
§  12.104g  (19  CFR  12.104g)  to  reflect  the 
extension  of  the  import  restriction. 


UMI 
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Ragulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaldng  is  required,  the  provisions 
of  the  Ragulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply. 

Exacutive  Order  12866 

This  amendment  does  not  meet  the 
criteria  for  a  "significant  regulatory   / 
action"  as  specified  in  E.O.  12866. 

Inapplicability  of  Notice  and  Delayed 
Effective  Date 

Because  this  amendment  reflects  the 
pxtension  of  emergency  import 
restrictions  on  cultural  property  which 
is  currently  subject  to  pillage  and 
looting,  pursuant  to  §  553(b)(B)  of  the 
Administrative  Procedure  Act.  no  notice 
of  proposed  rulemaking  or  public 
procedure  is  neceaaary.  For  the  same 
reason,  a  delayed  effective  date  is  both 
impracticable  and  contrary  to  the  public 
interest. 

Drafting  Infonnation 

The  principal  author  of  this 
amendment  was  Peter  T.  Lynch, 
Regulations  Branch,  OfHce  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  However,  personnel  from  other 
offices  participated  in  its  development. 

List  of  Subjects  in  10  CFR  Part  12 

Customs  duties' and  inspections. 
Imports.  Cultural  Property 

Amendment  to  the  Regulations 

Accordingly,  Part  12  of  the  Customs 
Regulations  (19  CFR  Part  12)  is 
amcodad  as  set  forth  below: 

PART  12-SPECIAL  CLASSES  OF 
MERCHANDISE 

1.  The  general  and  specific  authority 
citation  for  Part  12  continues  to  read  as 
follows: 

Aulhaiity:  9  VS.C.  301, 19  U.S.C  06. 1202 
(General  Not*  17,  Haimonized  Tariff 
Schedule  of  tlte  United  States  (HTSUS)). 
1624. 

•         •         •         •         • 

Sections  12.104-12. 1041  also  issued  under 
19  U.S.C  2612. 


112.104    (AmandwJJ 

2.  Section  12.104g(b)  is  amended  by 
adding,  to  the  t^le,  "extended  by  04- 
84"  immediately  after  the  entry  "91-34" 
in  the  column  headed  'T.D.  Na" 
ad)acent  to  the  entry  for  Cuatemda. 


Dated  October  21, 1904. 
GaorRS  |.  Wataa. 

Commissioner  of  Customs. 
Dnuiia  M.  0*CoiineIl. 

Acting  Deputy  Assistant  Secretary  (^  the 
Treasury. 

(FR  Doc  94-27148  Filed  11-1-94;  8:4S  am] 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1001 

706  Agencies;  Arlington  County  (VA) 
Hunwn  Rigtits  Contntlssion 

AOENCY:  Equal  EmplojTnent 
Opportunity  Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Equal  Employment 
Opportunity  Commission  amends  its 
regulations  designating  certain  State  and 
local  fair  employment  practices  agencies 
as  certified  designated  agencies.  'Hie 
designation  permits  the  Commission  to 
accept  the  findings  and  resolutions  of 
State  and  local  fair  employment 
practices  agencies  in  regard  to  most 
cases  procMsed  under  contract  without 
individual,  case-by<:ase  substantial 
weight  reviews  by  the  Commission. 
Publication  of  this  amendment 
efiiectuates  the  designation  of  the 
Arlington  County  (VA)  Human  Rights 
Commission  as  a  certified  designated 
FEP  agency. 

EFFECTIVE  DATE:  November  2,  1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Boyce  Nolan,  Equal  Employment 
Opportunity  Commission,  Office  of 
Program  Operations,  Charge  Resolution 
Review  Program,  1801  L  Street.  N.W.. 
Washington,  DC.  10507,  Telephone 
(202) 663-4856. 

SUPPLEMENTARY  INFORMATION: 

List  of  Subjects  in  29  CFR  Part  1601 

Administrative  practice  and 
procedure.  Equal  employment 
opportunity.  Intergovernmental 
relations. 

PART  1601--PROCEOURAL 
REGULATIONS 

1.  The  authority  citation  for  part  1601 
continues  to  read  as  follows: 

Authority:  42  U.S.C  2000e  to  2000e-17:  42 
use  12111  to  12117. 

2.  Title  29.  Chapter  XIV  of  the  Code 
of  Federal  Regulations.  29  CFR  1601.60 
is  amended  by  adding  in  alphabetical 
order  the  following  agency: 


Arlingt(»i  County  (VA)  Human  Rights 
Commission. 

*        •        •        •        • 

Signed  at  Washii^lon,  CIC.  this  28th  day  of 
October,  1994. 

For  tlie  Commission. 
JiiM  R  Tny, 

Director,  Office  of  Program  Operations. 
IFR  Doc.  94-27137  Filed  11-1-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

PP  OF3893/R2084:  FRL-4817-4] 
RIN  207O-AB78 

Pesticide  Tolerance  for  Metalaxyl 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  rule  establishes  a 
tolerance  for  combined  residues  of  the 
fungicide  metalaxyl  [JV-(2.6- 
dimfithylphenyl)-N-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety,  and  Af-(2-hydroxymethyl-6- 
methyl)-N-(methoxyacetyl)-alanine 
methyl^er,  each  expressed  as 
metalaxyl,  in  or  on  the  raw  agricultural 
commodity  leafy  vegetables  (except 
Brassica)  ^t>up  (except  spinach).  Ciba- 
Geigy  Corp.  petitioned  for  this 
regulation  to  establish  the  maximum 
permissible  levels  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  October  19,  1994 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  0F3893/ 
R2084],  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington.  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerle  should  be 
identified  by  the  document  control 
number  and  submitted  to:  PubUc 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington,  DC  20460.  In 
person,  bring  copy  of  (Ejections  and 
hearing  requests  to  Rm.  1132.  CM  *2. 
1921  lefiienon  Davis  Hwy.,  Arlington. 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  'Tolmance 
Petition  Fees"  and  forwarded  to:  EPA 


Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  S.  Cole,  Jr..  Acting 
Product  Manager  (PM)  21.  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington.  VA  22202;  (703)- 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  of  filing,  published  in 
the  Federal  Register  of  December  13, 
1991  (56  FR  29767).  which  announced 
that  aba-Geigy  Corp.,  P.O.  Box  18300. 
Greensboro,  NC  27419,  had  submitted 
pesticide  petition  PP  0F3893  to  EPA 
requesting  that  the  Administrator, 
pursuor.t  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d).  establish  a  tolerance 
for  combined  residues  of  the  fungicide 
metalaxyl  [N-(2,6-dimethylphenyl)-M^ 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  ^(2- 
hydroxymethyl-6-methyl)-N- 
(methoxyacetyl)-alanine  methylester, 
each  expressed  as  metalaxyl,  in  or  on 
the  raw  agricultural  commodity  leafy 
vegetables  (except  Brassica)  group 
(except  spinach)  at  5.0  ppm. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing.  By  way  of  public  reminder,  this 
notice  also  reiterates  the  registrant's 
responsibihty  under  section  6  (a)(2)  of 
FIFTIA  to  submit  additional  factual 
infonnation  regarding  adverse  effects  on 
the  environment  and  to  human  health 
by  the  pesticide.  The  scientific  data 
submitted  in  the  petition  and  other 
relevant  material  have  been  evaluated. 
The  lexicological  data  considered  in 
support  of  the  tolerance  include: 

1.  A  3-month  dietary  study  in  rats 
with  a  no-observed-effect  level  (NOEL) 
at  17.5  milligrams  per  kilogram  (mg/kg) 
body  weight  (bwt)/day  (250  parts  per 
million  (ppm)). 

2.  A  developmental  toxicity  study  in 
rats  with  a  NOEL  of  50  mg/kg  bwt  for 
developmental  toxicity  and  maternal 
toxicity. 

3.  A  developmental  toxicity  study  in 
rabbits  with  a  NOEL  of  300  mg/kg  bwt, 
the  highest  dose  tested  (HDT).  Metalaxyl 
did  not  cause  developmental  toxicity, 
even  In  the  presence  of  maternal 
toxicity. 

4.  F4etalaxyl  was  negative  in  bacterial 
and  mammalian  gene  mutation.  The 
fungicide  also  did  not  increase  the 
frequency  of  reverse  mutations  in  ye^st 


Metalaxyl  was  negative  in  an  in  vivo 
cytogenetics  assay  (hamsters)  and  a 
dominant-lethal  assay  (mice).  Metalaxyl 
did  not  increase  uns^eduled  DN  A 
synthesis  in  rat  primary  hepatocytes  or 
in  human  fibroblasts.  These  results 
suggest  that  metala;^!  is  not  genotoxic. 

5.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  63  mg/kg  bwt/day 
(1.250  ppm). 

6.  A  6-month  dog  feeding  study  with 
a  NOEL  of  6.3  mg/kg  bwt/day  (250 
ppm).  Effects  foimd  at  25  mg/kg  were 
increased  servim  alkaline  phosphatase 
activity  and  increased  liver  weight  and 
liver-to-brain  weight  ratios  vdthout 
histological  changes. 

7.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  no 
compound-related  carcinogenic  effects 
under  the  conditions  of  the  study  at 
dietary  levels  up  to  1,250  ppm.  The 
NOEL  is  13  mg/kg  bvrt/day  (250  ppm). 
The  lowest-observed-effect  level  (LOEL) 
is  63  mg/kg/day  based  upon  slight 
increases  in  liver  weight  to  body  weight 
ratios  and  periacinar  vacuolation  of 
hepatocytes. 

8.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  carcinogenic 
effects  under  the  conditions  of  the  study 
at  dietary  levels  up  to  190  mgAcg/day. 

Because  of  concerns  raisedover  some 
equivocal  increases  in  tumor  incidences 
in  the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroid,  the  two  chronic  feeding  studies 
were  submitted  to  the  Environmental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading  of  the  microscopic 
slides.  The  new  pathological  evaluation 
by  EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review  to  EPA's 
Qucinogen  Assessment  Group  (CAG).  A 
final  review  of  the  carcinogenicity 
studies  and  related  material  was 
performed  by  the  Peer  Review 
Committee  of  the  Toxicology  Branch 
(TB)  of  the  Office  of  Pesticide  Programs 
(OPP). 

The  four  major  issues  evaluated  by 
CAG  and  the  peer  review  group 
included:  (1)  Perifollicular  cell 
adenomas  in  the  thjnroid  of  female  rats; 
(2)  adrenal  medullary  tumors 
(pheochromocytomas)  in  male  rats;  (3) 
liver  timiors  in  male  mice;  and  (4) 
whether  the  HDT  (1,250  ppm)  in  the  rat 
and  mouse  oncogenicity  studies 
represented  a  maximum-tolerated  dose 
(MTD). 

Regarding  the  thyroid  tumors  m 
female  rats,  the  peer  review  group 
concluded  that  the  increased  incidences 
of  thyroid  tvimors  in  females  of  treated 
groups  were  not  compound  related.  This 
conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  bmign 


tumors  (adenomas)  to  malignancy 
(carcinomas);  (2)  there  was  no  increase 
in  h}rperplastic  changes;  (3)  there  was 
no  dose-resi>onse  relationship;  and  (4) 
the  two  reevaluations  of  the  microscopic 
slides  by  the  pathologists  at  EPL  and  TB 
in  OPP  further  did  not  confirm  any 
apparent  effects  observed  in  the  original 
report. 

The  issue  of  a  possible  treatment- 
related  increase  of  adrenal  medullary 
gland  timiors,  namely, 
pheochromocytomas,  in  the  male  rat 
was  also  reassessed  by  both  CAG  and 
the  Peer  Review  Committee.  Both 
concluded  that  the  data,  especially  in 
view  of  the  reevaluation  of  the 
microscopic  slides  performed  by  EPL. 
did  not  support  a  compound-related 
increase  of  adrenal  meNJuUary  tumors: 
the  incidence  of  pheochromocytomas 
more  accxu^tely  represented 
spontaneous  variations  of  a  commonly 
occurring  timior  in  the  aged  rat. 

The  analysis  of  the  significance  of  the 
equivocal  increase  in  the  incidence  of 
liver  tiunors  in  male  mice  was  very 
similar  to  that  performed  for  the  rat 
thyroid  and  adrenal  gland  tumors.  The 
original  pathological  reading  of  the 
tissue  slides  reported  an  elevated 
increase  of  tumors  in  some  treatment 
groups;  however,  these  increases  were 
not  evident  after  a  reevaluation  of  the 
microscopic  slides  was  performed  by  an 
independent  pathologist  at  EPL  and  by 
the  reading  of  a  CAG  pathologist  The 
Peer  Review  Committee  concurred  that 
the  reevaluation  of  the  slides  is  refiable 
and  does  not  show  any  compound- 
related  increase  in  the  incidence  of  liver  • 
tumors  in  the  mouse. 

The  Agency  believes  that  the  data 
from  the  rat  and  mouse  long-term 
studies  are  sufficient  to  support  the 
conclusion  that  metalaxyl  does  not 
show  a  carcinogenic  potential  in 
laboratory  animals.  TTiis  conclusion  is 
supported  by  the  following:  (1)  The 
doses  tested  in  both  the  rat  and  mouse 
long-term  studies  approached  an  MTD 
based  upon  compound-related  changes 
in  liver  weight  and/or  liver  histology: 
(2)  extensive  available  mutagenic 
evidence  indicates  no  potential 
genotoxic  activity  which  correlates  with 
the  negative  carcinogenic  potential 
demonstrated  in  long-term  testing;  (3) 
metalaxyl  is  not  structurally  related  to 
known  carcinogens;  and  (4)  under  the 
conditions  of  the  rat  and  mouse  tests,  no 
indication  of  compound-related 
carcinogenic  effects  was  noted  at  any  of 
the  treatment  doses,  sexes,  or  species. 

The  chronic  dietary  exposure  analysis 
used  a  refierence  dose  (RS))  of  0.08  mg/ 
kg  bwt/day,  based  on  a  NOEL  of  7.8  mg/ 
kg  bwt/day  and  an  uncertainty  fector  of 
100.  The  NOEL  is  taken  from  a  6-month 
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dog  feeding  study  which  demonstrated 
increased  alkaline  phosphatase  activity 
and  an  increase  in  relative  liver  weights 
at  30.63  mgA%  bwt/day.  The  RID  was 
taken  from  actual  dose  values  and  has 
thus  changed  from  0.06  mg/kg  bwt/day 
to  the  0.08  used  in  the  analysis. 

Food  uses  evaluated  in  the  residue 
analysis  were  the  published  uses  of 
metalaxyl  listed  in  40  CFR  180.408  and 
185.4000  and  the  proposed  use  on  leafy 
vegetables  (except  Brassica)  group 
(except  spinach).  In  a  memo  of  June  21, 
1991,  Chemistry  Branch  Tolerance 
Support  recommended  for  a  tolerance 
reassessment  for  metalaxyl  on  leafy 
vegetables  (except  Brassica)  group 
(except  spinach).  In  40  CFR  180.408 
tolerances  exist  for  metalaxyl  on  leafy 
vegetables  (0.1  ppm).  spinach  (10  ppm), 
and  head  lettuce  (5  ppm).  Data 
submitted  lead  to  the  proposed  new 
tolerance  of  5  ppm  for  the  crop  group 
loafy  vegetables  (except  Brassica)  group 
(except  spinach)  for  metalaxyl. 

The  natiue  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods  (CLC  and  AFID)  are 
available  for  enforcement  purp>oses  in 
the  Pesticide  Analytical  Manual,  Vol.  II. 

A  chronic  exposure  analysis  was 
performed  using  tolerance  level  residues 
and  lOO-percent-crop-treated 
information  to  estimate  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  the  general  population  and 
22  subgroups.  Fercent-crop-treated  data 
were  used  to  calculate  the  Anticipated 
Residue  Contribution  (ARC)  for  the 
Dietary  Risk  Evaluation  System  (DRES) 
population  subgroups  for  certain 
commodities. 

The  anticipated  residue  contribution 
(ARC)  for  the  overall  U.  S.  population 
from  published  uses  is  6.5  x  10-'  mg/kg 
bwt/day,  which  represents  8%  of  the 
RfD.  The  proposed  use  on  leafy 
vegetables  (except  Brassica)  group 
(except  spinach)  contributes  an 
exposure  of  4.7  x  10-*  mg/kg  bwt/day, 
representing  less  than  1%  of  the  RfD. 
When  the  proposed  exposure  is  added 
to  the  public  exposure  for  metalaxyl  the 
ARC  is  6.9  x  10^  mg/kg  bwt/day,  or  9% 
oftheRff). 

The  subgroup  most  highly  exposed, 
children  (1  to  6  years  old),  has  an  ARC 
from  existing  uses  of  1.2  x  10-^  mg/kg 
bwt/day,  representing  16%  of  the  RfD. 
The  proposed  use  contributes  an 
additional  6.1  x  10^^  mg/kg  bwt/day  and 
raises  the  overall  ARC  1.3  x  10^  mg/kg 
bwt/day,  still  representing  16%  of  the 
RfD. 

Based  on  the  exposure  and  risk       * 
estimates  arrived  at  through  this 
analysis,  the  Agency  believes  that  the 
proposed  use  for  metalaxyl  does  not 


pose  a  chronic  dietary  risk  that  is  of 
concern. 

There  are  presently  no  actions 
pending  against  the  continued 
re^stration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerance  established  by 
amending  40  CFR  part  180  will  protect 
the  pubUc  health.  Therefore,  the 
tolerance  is  estabUshed  as  set  forth 
below. 

Any  person  adversely  afliected  by  this 
regulation  may,  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OFF  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  rehed 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant "  and  therefore 
subject  to  all  the  requirements  oi  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (0MB)).  Under 
section  3(f),  the  order  defines 
"significant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 


"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  19. 1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.408  is  amended  in 
paragraph  (a)  in  the  table  therein  by 
revising  the  entry  for  leafy  vegetables 
(except  brassica)  group,  to  read  as 
follows: 

f18a408    Metalaxyl;  toleranees  for 
residues. 

(a)  •     •     • 


Commodity 


Parts  per 
miHion 


Leafy  vegetables  (except  Bras- 
sica) group  (except  spinach) .  S.0 
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40  CFR  Part  180 

[PP  9F3811/R20e2:  FRL-^916-9] 

RIN  207O-AB78 

Pesticide  Tolerances  for  Myclobutanll 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  extends  the 
time-limited  tolerances  for  residues  of 
the  fungicide  myclobutanll  and  certain 
of  its  metabolites  in  or  on  the  raw 
agricultural  commodities  cherries 
(sweet  and  sour),  nectarines,  and 
peaches  until  April  1. 1995.  This 
extension  will  allow  EPA  adequate  time 
to  evaluate  studies  conducted  by  Rohm 
&  Haas  Co.  required  to  support 
permanent  tolerances  for  this  chemical 
in  or  on  these  commodities. 
EFFECTIVE  DATE:  October  14,  1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number,  (PP  9F3811/ 
R2082].  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW., 
Washington  IX!  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  bring  a  copy  of  the  objections 
and  hearing  requests  to  Rm.  1132,  CM 
#2, 1921  Jefferson  Davis  Hwy., 
/VrUngton.  VA  22202.  Fees 
accompanying  objections  shall  be 
labeled  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch,  OPP 
(Tolerance  Fees).  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  S.  Cole,  Jr.,  Acting 
Product  Manager  (PM)  21,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington.  VA  22202,  (703)- 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  pubhshed  in  the 
Federal  Register  of  January  9. 1990  (55 


FR  779).  which  announced  that  the 
Rohm  &  Haas  Co.  of  Independence  Mall 
West.  Philadelphia,  PA  19105,  had 
submitted  pesticide  petition  (PP) 
9F3811  to  EPA  proposing  to  establish 
tolerances  under  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  346a)  for  the  fungicide 
myclobutanil  (ayp/ja-butyl-a//3ha-(3- 
hydroxybutyl)-lH-1,2,4-triazole-l- 
propanenitrile)  and  both  the  fi^e  and 
bound  forms  of  its  metabohte  alpha-{3- 
hydroxybutyl)-a7p/ja-(4-chlorophenyl)- 
lH-l,2,4-triazole-l-propanenitrile  in  or 
on  stone  fruits  group  (except  cherry)  at 
2.0  parts  per  million  (ppm)  and  cherry 
at  5.0  ppm. 

Subsequently,  Rohm  &  Haas  amended 
the  petition  by  deleting  the  request  for 
the  stone  friiit  group  and  requesting 
tolerances  for  peaches  and  nectarines  at 
2.0  ppm  and  cherries  (sweet  and  sour) 
at  5.0  ppm. 

AdcUtionally,  the  Agency  requested 
that  Rohm  &  Haas  amend  the  petition  by 
proposing  a  tolerance  of  4.0  ppm  in/on 
cherries.  The  petition  was  amended  by 
requesting  that  the  tolerance  for  cherries 
be  reduced  to  4.0  ppm. 

In  the  Federal  Register  of  February  5, 
1992  (57  FR  4368).  EPA  established 
tolerances,  on  an  interim  basis,  in  40 
CFR  180.443  for  residues  of  this 
chemical  in  or  on  the  raw  agricultural 
.commodities  cherries  (sweet  and  sour), 
nectarines,  and  peaches.  An  expiration 
date  of  October  1, 1994,  was  imposed 
for  the  tolerances.  The  interim 
tolerances  were  established  based  uf>on 
the  condition  that  data  be  submitted  to 
the  Agency  to  fully  support  permanent 
tolerances  for  these  commodities. 
The  conditions  imposed  by  the 
establishment  of  the  interim  tolerances 
were  that  the  chronic/oncogenicity 
feeding  studies  in  the  mouse  and  the  rat 
be  repeated.  Both  studies  need  to  be 
repeated  because  a  maximum-tolerated 
dose  (MTD)  had  not  been  achieved. 
However,  no  preneoplastic  lesions  were 
observed  in  either  study  to  suggest 
possible  carcinogenic  activity,  and 
myclobutanil  did  not  induce  either 
genotoxic  effects  or  chromosomal 
aberrations  in  a  series  of  mutagenicity 
tests.  In  addition,  no  strong  structural 
activity  correlation  to  other  carcinogens 
has  been  found.  Under  these 
circumstances,  EPA  concluded  that  no 
significant  carcinogenic  risk  was  posed 
by  these  tolerances  for  the  timeframe 
involved  in  receiving  and  revievring  the 
repeated  studies. 

The  Agency  evaluated  dietary 
exposure  to  the  fungicide  residues  for 
the  commodities  which  have 
established  permanent  or  interim 
tolerances.  "The  acceptable  daily  intake 
(ADl)  based  on  the  2-year  rat  chronic 


feeding  study  (NOEL  of  2.49  mg/kg  body 
weight/  day),  using  a  hundredfold 
imcertainty  factor,  was  calculated  to  be 
0.025  mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  previously  established  tolerances 
and  interim  tolerances  is  0.002217  mg/ 
kg  bwt/day  and  utilizes  8.865  percent  of 
the  ADI. 

The  data  submitted  in  support  of  the 
tolerances  and  other  relevant  material 
have  been  reviewed.  The  toxicological 
data  considered  in  support  of  these 
tolerances  are  discussed  in  detail  in  the 
document  establishing  the  interim 
tolerances  which  was  pubUshed  in  the 
Federal  Register  of  February  5. 1992  (57 
FR  4369). 

Based  upon  the  above  dietary  risk 
estimate,  the  Agency  beUeves  that  an 
extension  of  the  interim  tolerances 
would  not  pose  a  significant  pubUc 
health  risk  for  the  period  of  time 
indicated  and  would  allow  the  Agency 
sufficient  time  to  review  the  final 
reports  on  all  the  required  data.  EPA 
does  not  expect  that  the  required  data 
will  significantly  change  the  above  risk 
estimate. 

On  the  basis  of  the  available  studies 
on  myclobutanil,  the  Agency  has 
concluded  that  the  human  risk  posed  by 
the  use  of  myclobutanil  on  cherries, 
nectarines,  and  peaches  does  not  raise 
significant  concerns.  The  Agency  has 
determined  that  extending  the 
tolerances  will  protect  the  himian 
health.  Therefore,  as  set  forth  below,  the 
tolerances  are  extended  to  April  1, 1995. 
Based  upon  the  reviews  of  the  rat  and 
mouse  oncogenicity  studies,  the  Agency 
will  determine  whether  establishing 
permanent  tolerances  is  appropriate. 

Residues  remaining  in  or  on  the  above 
raw  agricultural  commodities  after 
expiration  of  these  tolerances  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term,  and 
in  accordance  with,  provisions  of  the 
conditional  registrations. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  v/ith  the  Hearing  Clerk  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemeldTig.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33('i).  If  a  hearing  is 
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requested,  the  objectioiu  must  include  a 
statement  of  the  nctual  issueis)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shovra  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(1),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"); 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs:  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  fi-om  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Sub|ectfl  in  40  CFR  Pari  180 

Environmental  protection. 
Administrative  practice  and  procedure. 


AgriciUtural  commodities.  Pesticides 
•nd  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  14. 1994. 

Stephen  L.  Johnaoii, 

Director,  Registration  Division,  Office  of 
Pesticide  Proffoms. 

Therefore,  chapter  I  of  the  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  in  part  180  as  follows: 

PART  180-(AMENOEO] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.443.  by  amending 
paragraph  (a)  by  revising  the  table 
therein,  to  read  as  follows: 

f  1 8a443    Myclobutanil:  tolersnces  for 


(a)-     •     • 

- 

CommodKy 

Parts  per 
miNon 

Expiration 
date 

Apples 

Ctierries  (sweet 
and  aour) 

Grapes „. 

Nectarines  .... 

Peaches  

0.5 
4.0 
1.0 

^o 

2.0 

April  1, 
1995 
None 

Aprlll. 
1995 

Aprill. 
1995 

|FR  Doc  94-26796  Filed  11-1-94;  8:45  am) 
MLLMOCOOC  (SM-SO-F 

40CFR  Part  180 

\!^  1F3993/R20e3:  FRL-49l17-4| 
RIN  2070-AB78 

Pesticide  Toleranoes  for  Metaiaxyl 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  rule  establishes 
tolerances  for  combined  residues  of  the 
fungicide  metaiaxyl  [N-(2,6- 
dimethylpbenyl)-N-(methoxyacetyl) 
alanine  methyl  ester]  and  its  metabolites 
containing  the  2,6-dimethylaniline 
moiety  and  N-(2-hydroxymethyl-6- 
methyl)-N-(methoxyacetyl)-alanine 
methylester,  each  expressed  as 
metaiaxyl,  in  or  on  the  raw  agricultiu^ 
conunodities  cereal  grains  (except 
wheat,  barley,  and  oats)  [replacing  grain 
crops)  and  forage,  fodder,  and  straw  of 
the  cereal  grains  group  (except  wheat, 
barley,  and  oats).  Ciba-Geigy  Corp. 
petitioned  to  establish  the  maximum 


permissible  levels  for  residues  of  the 
fungicide. 

EFFECTIVE  DATE:  October  19. 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (PP  1F3993/ 
R2083].  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St..  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 

Eerson,  bring  copy  of  objections  and 
earing  requests  to  Rm.  1132,  CM  #2. 
1921  Jefferson  Davis  Hwy..  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA  . 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  S.  Cole.  Jr..  Acting 
Product  Manager  (PM)  21,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227,  CM  *2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA  22202;  (703)^ 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  of  filing,  published  in 
the  Federal  Register  of  December  13, 
1991  (56  FR  29767),  which  announced 
that  aba-Geigy  Corp.,  P.O.  Box  18300. 
Greensboro.  NC  27419.  had  submitted 
pesticide  petition  PP  1F3993  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  4G8(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C  346a(d).  estabUsh  tolerances 
for  combined  residues  of  the  fungicide 
metaiaxyl  (N-(2.6-dimethylphenyl)-AA 
(methoxyacetyl)  alanine  methyl  ester] 
and  its  metabolites  containing  the  2,6- 
dimethylaniline  moiety,  and  N-(2- 
hydroxymethyl-6-methyl)-N- 
(methoxyacetyl)-alanine  methylester, 
each  expressed  as  metaiaxyl,  in  or  on 
the  raw  agricultxiral  commodities  cereal 
grains  (except  wheat,  barley,  and  oats)  at 
0.1  part  {>er  million  (ppm)  (replacing 
grain  crops  at  0.1  ppm)  and  forage, 
fodder,  and  straw  of  cereal  grains  group 
(except  wheat,  barley,  and  oats)  at  1.0 

PP.?- 
There  were  no  comments  or  requests 

for  referral  to  an  advisory  committee 

received  in  response  to  the  notice  of 

filing.  By  way  of  public  reminder,  this 


notice  also  reiterates  the  registrant's 
responsibiUty  under  section  6  (a)(2)  of 
FIFRA  to  submit  additional  factual 
information  regarding  adverse  effects  on 
the  environment  and  to  human  health 
by  the  pesticide.  The  scientific  data 
submitted  in  the  petition  and  other 
relevant  material  have  been  evaluated. 
The  toxicological  data  considered  in 
support  of  the  tolerances  include: 

1.  A  3-month  dietary  study  in  rats 
with  a  no-observed-effect  level  (NOEL) 
at  17.5  milhgrams  per  kilogram  (mg/kg) 
body  weight  (bwt)/day  (250  parts  per 
million  (ppm)). 

2.  A  developmental  toxicity  study  in 
rats  with  a  NOEL  of  50  mg/kg  bwt  for 
developmental  toxicity  and  maternal 
toxicity. 

3.  A  developmental  toxicity  study  in 
rabbits  with  a  NOEL  of  300  mg/kg  bwt, 
the  highest  dose  tested  (HDT).  Metaiaxyl 
did  not  cause  developmental  toxicity, 
even  in  the  presence  of  maternal 
toxicity. 

4.  Metaiaxyl  was  negative  in  bacterial 
and  mammalian  gene  mutation.  The 
fungicide  also  did  not  increase  the 
frequency  of  reverse  mutations  in  yeast. 
Metaiaxyl  was  negative  in  an  in  vivo 
cytogenetics  assay  (hamsters)  and  a 
dominant-lethal  assay  (mice).  Metaiaxyl 
did  not  increase  imscheduled  DNA 
synthesis  in  rat  primary  hepatocytes  or 
in  human  fibroblasts.  These  results 
suggest  that  metaiaxyl  is  not  genotoxic. 

5.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  63  mg/kg  bwt/day 
(1,250  ppm). 

6.  A  6-month  dog  feeding  study  with 
a  NOEL  of  6.3  mg/kg  bwrt/day  (250 
ppm).  Effects  foimd  at  25  mg/kg  were 
increased  senmi  alkaline  phosphatase 
activity  and  increased  liver  weight  and 
liver-to-brain  weight  ratios  without 
histological  changes.  • 

7.  A  2-year  rat  chronic  feeding/ 
carcinogenicity  study  with  no 
compoimd-related  carcinogenic  effects 
imder  the  conditions  of  the  study  at 
dietary  levels  up  to  1,250  ppm.  The 
NOEL  is  13  mgA:g  bwt/day  (250  ppm). 
The  lowest-observed-effect  level  (LOEL) 
is  63  mg/kg/day  based  upon  slight 
increases  in  liver  weight  to  body  weight 
ratios  and  periacinar  vacuolation  of 
hepatocytes. 

8.  A  2-year  mouse  oncogenic  study 
with  no  compound-related  carcinogenic 
effects  imder  the  conditions  of  the  study 
at  dietary  levels  up  to  190  mg/kg/day. 

Because  of  concerns  raisedover  some 
equivocal  increases  in  tumor  incidences 
in  the  male  mouse  liver  and  the  male  rat 
adrenal  medulla,  and  the  female  rat 
thyroid,  the  two  clutmic  feeding  studies 
were  submitted  to  the  Environmental 
Pathology  Laboratories  (EPL)  for  an 
independent  reading  of  the  microscopic 


slides.  The  new  pathological  evaluation 
by  EPL  and  the  original  reports  of  the  rat 
and  mouse  oncogenicity  studies  were 
then  both  submitted  for  review  to  EPA's 
Carcinogen  Assessment  Group  (CAG).  A 
final  review  of  the  carcinogenicity 
studies  and  related  material  was 
performed  by  the  Peer  Review 
Committee  of  the  Toxicology  Branch 
(TB)  of  the  Office  of  Pesticide  Programs 
(OPP). 

The  four  major  issues  evaluated  by 
CAG  and  the  peer  review  group 
included:  (1)  Perifollicular  cell 
adenomas  in  the  thyroid  of  female  rats; 
(2)  adrenal  medullary  tvunors 
(pheochromocytomas)  in  male  rats;  (3) 
liver  tumors  in  male  mice;  and  (4) 
whether  the  HDT  (1,250  ppm)  in  Ae  rat 
and  mouse  oncogenicity  studies 
represented  a  maximum-tolerated  dose 
(MTD). 

Regarding  the  thyroid  tumors  in 
female  rats,  the  peer  review  group 
concluded  that  die  increased  incidences 
of  thyroid  tumors  in  females  of  treated 
groups  were  not  compound  related.  This 
conclusion  was  based  on  the  following: 
(1)  There  was  no  progression  of  benign 
tumors  (adenomas)  to  maUgnancy 
(carcinomas);  (2)  there  was  no  increase 
in  hyperplastic  changes;  (3)  there  was 
no  dose-response  relationship;  and  (4) 
the  two  reevaluations  of  the  microscopic 
shdes  by  the  pathologists  at  EPL  and  TB 
in  OPP  further  did  not  confirm  any 
apparent  effects  observed  in  the  original 
report. 

The  issue  of  a  possible  treatment- 
related  increase  of  adrenal  medullary 
gland  tumors,  namely, 
pheochromocytomas,  in  the  male  rat 
was  also  reassessed  by  both  CAG  and 
the  Peer  Review  Committee.  Both 
concluded  that  the  data,  especially  in 
view  of  the  reevaluation  of  the 
microscopic  slides  performed  by  EPL, 
did  not  support  a  compound-related 
increase  of  adrenal  medullary  tumors; 
the  incidence  of  pheochromocytomas 
more  accurately  represented 
spontaneous  variations  of  a  commonly 
occurring  tumor  in  the  aged  rat. 

The  analysis  of  the  significance  of  the 
equivocal  increase  in  the  incidence  of 
liver  tumors  in  male  mice  was  very 
similar  to  that  performed  for  the  rat 
thyroid  and  adrenal  gland  tumors.  The 
original  pathological  reading  of  the 
tissue  shdes  reported  an  elevated 
increase  of  tumors  in  some  treatment 
groups;  however,  these  increases  were 
not  evident  after  a  reevaluation  of  the 
microscopic  slides  was  performed  by  an 
independent  pathologist  at  EPL  and  by 
the  reading  of  a  CAG  pathologist.  The 
Peer  Review  Committee  concurred  that 
the  reevaluation  of  the  shdes  is  reliable 
and  does  not  show  any  compound- 


related  increase  in  the  incidence  of  liver 
tumors  in  the  mouse. 

The  Agency  beheves  that  the  data 
from  the  rat  and  mouse  long-term 
studies  are  sufficient  to  support  the 
conclusion  that  metaiaxyl  does  not 
show  a  carcinogenic  potential  in 
laboratory  animals.  This  conclusion  is 
supported  by  the  following:  (1)  The 
doses  tested  in  both  the  rat  and  mouse 
long-term  studies  approached  an  MTD 
based  upon  compound-related  changes 
in  liver  weight  and/or  Uver  histology; 
(2)  extensive  available  mutagenic 
evidence  indicates  no  potential 
genotoxic  activity  which  correlates  with 
the  negative  carcinogenic  potential 
demonstrated  in  long-term  testing;  (3) 
metaiaxyl  is  not  structurally  related  to 
known  carcinogens;  and  (4)  under  the 
conditions  of  the  rat  and  mouse  tests,  no 
indication  of  compound-related 
carcinogenic  effects  was  noted  at  any  of 
the  treatment  doses,  sexes,  or  species. 

The  reference  dose  (RfD)  based  on  the 
6-month  dog  feeding  study  (NOEL  7.8 
mg/lcg  bvrt/day).  and  using  a 
hundredfold  safety  factor,  is  calculated 
to  be  0.08  mg/kg  bwt/day.  The 
anticipated  residue  contribution  fiom 
previously  estabUshed  tolerances  and 
food  additive  regulations  and  the 
tolerances  and  food  additive  regulations 
established  here  are  0.006465  mg/kg 
bwt/day  and  utilize  8%  of  the  RfD. 

The  anticipated  residue  contribution 
tmia  previously  established  tolerances 
and  food  additive  regulations  and  the 
tolerances  and  food  additive  regulations 
established  here  for  the  subgroup  most 
highly  exposed,  children  (1  to  6  years 
old),  have  an  anticipated  residue 
contribution  (ARC)  bom  existing  uses  of 
1.2  X  10^2  mg/kg  bwt/day,  representing 
16%  of  die  RfD. 

The  natvire  of  the  residue  is 
adequately  understood,  and  adequate 
analytical  methods  (N/P  GLC)  are 
available  for  enforcement  purposes  in 
the  Pesticide  Analytical  Manual,  Vol.  II. 

There  are  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical. 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  tolerances  established  by 
amending  40  CFR  part  180  will  protect 
the  pubUc  health.  Therefore,  the 
tolerances  are  estabUshed  as  set  forth 
below. 

Any  person  adversely  affected  by  this 
regulation  may.  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
to  the  regulation  and  may  also  request 
a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clert:,  at  the 
address  given  above  (40  CFR  178.20).  A 
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copy  of  the  ob)ections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  ob)ections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  tee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  tne 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  ExecuUve  Order  12866  (58  FR 
51735,  October  4,  1993).  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  allthe  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines 
"sioiificant"  as  those  actions  likely  to 
lead  to  a  rule  (1)  having  an  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  known  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  Is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 


establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Snbfects  bi  40  CFR  PullW 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  19, 1994. 

Steven  L.  Johnson, 

Director,  RegistraUon  Division,  Offic*  of 
Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  180-(AMEN0ED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Antfaority:  21  U.S.C  346a  and  371. 

2.  Section  180.408  is  amended  in 
paragraph  (a)  in  the  table  therein  by 
adding  and  alphabetically  inserting  a 
new  entry  for  cereal  grains  (except 
wheat,  barley,  and  oats)  and  in 
paragraph  (b)  in  the  table  therein  by 
adding  and  alphabetically  inserting  new 
entries  for  forage,  fodder,  and  straw  of 
cereal  grains  group  (except  wheat, 
barley,  and  oats)  to  read  as  follows: 

|i8a4oe 

restdueSb 
(a)*     « 
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MeWaxyi;  lolerMtces  f or 


Commodtty 


Parts  per 


Cereal  grains   (except  wheat, 
barley,  and  oats)  0.1 


(b) 


•     •     • 


CofTwnodity 


Parts  per 
million 


Cereal  grains  group  (except 
wheat,  bartey.  and  oats),  (od- 
der   1.0 

Cereal  graim  group  (except 
wheat,  t>artey,  and  oats),  tor- 

1i) 

1.0 


Cereal    grains    group    (except 
wheat.    t>arley,    and    oats), 


[FR  Doc  94-26798  Filed  11-1-94;  8:45  am| 
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40CFR  Part  180 

[PP  4E431<yR2078;  FRL-4«»-1] 

RIN  207(K-AB78 

Watermelon  Mosaic  Viru»-2  Coat 
Protein,  Zucchini  Yellow  Mosaic  Virus 
Coat  Protein,  arxl  the  Genetic  Iteteriai 
Necessary  for  Production  of  These 
Proteins  In  Transgenic  Squash  Plants; 
Tolerance  Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  document  establishes  an 
exemption  from  the  reouirement  of  a 
tolerance  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act  for  residues  of  the 
plant  pesticides  watermelon  mosaic 
virus- 2  (WMV2)  coat  protein  and 
zucchini  yellow  mosaic  virus  (ZYMV) 
coat  protein,  as  expressed  in  Asgrow 
line  ZW20  of  Cucurbita  pepo  L.  and  the 
genetic  material  necessary  for  the 
production  of  these  proteins.  Asgrow 
Seed  Co.  petitioned  EPA  for  the 
exemption. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  2. 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  nimiber,  (PP  4E4310/ 
R20781,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency.  Rm.  M3708, 401  M  St.,  SW., 
Washington.  OC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
nimiber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  ta 
person,  bring  copy  of  objections  and 
hearing  requests  to:  Rm.  1132.  CM  «2, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Brandi,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Leonard  S.  Cole,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washin&ton. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  227, 1921  Jefferson  Davis 


Hwy..  Arlington,  VA  22202,  (703)-305- 
6900. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  27.  1994  (59  FR 
38149),  EPA  issued  a  proposed  rule  that 
gave  notice  that  the  Asgrow  Seed  Co., 
Kalamazoo,  MI  49004,  had  submitted 
pesticide  petition  (PP)  4E4310  to  EPA 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  21  U.S.C.  346a, 
to  exempt  from  the  requirement  of  a 
tolerance  the  residues  of  the  plant- 
pesticides  watermelon  mosaic  virus-2 
coat  protein  and  zucchini  yellow  mosaic 
virus  coat  protein  as  expressed  in 
Asgrow  line  ZW20  of  Cucurbita  pepo  L., 
and  subsequent  generations  obtained 
through  normal  sexual  reproduction.  An 
amendment  to  this  petition  was 
received  on  April  4, 1994,  which 
changed  the  proposed  exemption  by 
including  the  genetic  material  necessary 
for  the  production  of  these  proteins. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  the  proposed 
rule.  By  way  of  public  reminder,  this 
notice  also  reiterates  the  registrant's 
responsibiUty,  under  section  6  (a)(2)  of 
FIFRA.  to  submit  additional  factual 
information  regarding  adverse  effects  on 
the  environment  and  to  human  health 
by  the  pesticide. 

The  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 


There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  pubfic  health  or 
safety,  or  State,  local,  or  tribal 
goverimients  or  communities  (also 
referred  to  as  "economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  ahering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raising  novel  legal  or 
pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sniall  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4,  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  October  17, 1994. 
Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180-{AMENDEDI 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Audiority:  21  U.S.C  346a  and  371. 

2.  In  subpart  D,  by  adding  new 
§  180.1132,  to  read  as  follows: 

§  I8ail32  Watermelon  mosaic  vlnie-2  coat 
protein,  zucchini  yellow  mosaic  virus  coat 
protein,  and  the  genetic  material  necessary 
for  the  production  of  these  protains; 
exwnption  from  the  requirement  of  a 
tolerance. 

The  plant  pesticides  watermelon 
mosaic  virus-2  coat  protein  and 
zucchini  yellow  mosaic  virus  coat 
protein  as  expressed  in  Asgrow  fine 
ZW20  of  Cucurbita  pepo  L.  and  the 
genetic  material  (nucleic  acids) 
necessary  for  the  production  of  these 
proteins  are  exempted  from  the 
requirement  ot  a  tolerance  in  this 
transgenic  plant  and  in  subsequent 
generations  of  Asgrow  fine  ZW20  of 
cucurbita  pepo  L.  obtained  through 
normal  sexual  reproduction. 

(FR  Doc.  94-26804  Filed  11-1-94;  8:45  am] 
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40  CFR  Part  180 
[OPP-300356A;  FRL-4S14-1] 
RIN  207O-AB78 

Poly(vinylpyrrolldone);  Tolerance 
Exemption 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  document  estabhshes  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of 
poly(vinylpyrroUdone)  (CAS  Reg.  No. 
9003-39-8)  when  used  as  an  inert 
ingredient  (surfactant,  related  adjuvants 
of  surfactemt)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  commodities  after  harvest. 
International  Specialty  Products 
requested  this  regulation. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  2, 1994. 
ADDRESSES:  Written  objections, 
ideniified  by  the  document  control 
number,  [OPP-300356AJ.  may  be 
submitted  to:  Hearing  Clerk  (1900), 
Environmental  Protection  Agency,  Rm. 
M3708, 401  M  St..  SW..  Washington.  DC 
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20460.  A  copy  of  any  objections  and 
hearing  requests  filed  with  the  Hearing 
Clerk  snou.d  be  identified  by  the 
document  control  number  and 
submitted  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
copy  of  objections  and  hearing  request 
to:  Km.  1132.  CM  «2. 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA  22202.  Fees 
accompanying  objections  shall  be 
labelea  "Tolerance  Petition  Fees"  and 
forwarded  to:  EPA  Headquarters 
Accounting  Operations  Branch.  OPP 
(Toleran.  e  Fees),  P.O.  Box  360277M. 
Pittsburgh,  PA  15251. 
FOR  FURTHER  MFORMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch,  Registration  Division  (7508W), 
OfHce  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Westfield  Building  North,  6th  Fl.,  2800 
Cr\stal  Drive.  Arlington.  VA  22202. 
(76.3)-308-8393. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  31, 1994  (59 
FR  44956).  EPA  issued  a  proposed  rule 
that  gave  notice  that  International 
Specialty  Products.  1361  Alps  Rd.. 
Wayne.  N)  07470.  had  submitted 
pesticide  petition  (PP)  4E430a  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA). 
21  U.S.C.  346a(e),  propose  to  amend  40 
CFR  180.1001(c)  by  revising  the 
currently  listed  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  poly(vinylpyn-ohdone)  (CAS  Reg.  No. 
9003-39-8)  when  used  as  an  inert 
ingredient  (surfactant,  related  adjuvants 
of  surfactant)  in  pesticide  formulations 
applied  to  growing  crops  or  to  raw 
agricultural  conunodities  after  harvest  to 
include  poly(vinylpyrrolidone) 
polymers  of  molecular  weights  greater 
than  4.000.  The  current  molecular 
weight  limit  is  40.000  or  over. 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125,  and  include,  but  are 
notjimited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth:  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 


agents;  propellents  in  aerosol 
dispensers;  microencapsulating  agents; 
and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active. 

There  were  no  comments  or  requests 
for  referral  to  an  advisory  committee 
received  in  response  to  tne  proposed 
rule. 

The  data  submitted  relevant  to  the 
proposal  and  other  relevant  material 
have  been  evaluated  and  discussed  in 
the  proposed  rule.  Based  on  the  data 
and  information  considered,  the  Agency 
concludes  that  the  tolerance  exemption 
will  protect  the  public  health. 
Therefore,  the  tolerance  exemption  is 
established  as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Qerk.  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  simunary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if  . 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(0, 
the  order  defines  a  "significant, 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 


annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment.  pubUc  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  or  recipients 
thereof:  or  (4)  raising  novel  legal  or 
poUcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  the  Executive 
Order,  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  estabhshing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  14. 1994. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  Section  180.1001(c)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredient,  to  read  as  follows: 

liaaiOOl    ExemfMions  from  the 
re(|ulreiMnt  of  e  l 

•        •        * 

(c)*     '     • 


Inert  ingredients 


Lifnils 


Uses 


Po»y(wi**ytpyTrolidone)  (CAS  Reg.  No.  9003-3^),  miiv 
imum  nunit>er-avefage  moiecuiar  weight  4,000. 


Surfactant,  reialed  adjuvants  of  surfactanL 
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40  CFR  Part  180 

tP'  4F4361/R20e6:  FRL-49ie-11 

RIN  2070-AB78 

Pesticide  Tolerances  for  Aluminum 
Tris<0-Ettiylphosphonate) 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  estabUshes 
increased  tolerances  for  residues  of  the 
fungicide  fosetyl-Al,  aluminum  tris(0- 
ethylphosphonate).  in  or  on  strawberries 
at  75  parts  per  million  (ppm).  brassica 
(cole)  leafy  vegetables  group  at  60  ppm, 
and  leafy  vegetables  (except  brassica 
vegetables)  group  at  100  ppm.  This 
regulation  to  increase  the  maxiraiun 
permissible  levels  of  residues  of  the 
fungicide  in  or  on  these  commodities 
was  requested  in  a  petition  submitted  by 
Rhone-Poulenc  Ag  Co. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  2, 1994. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
document  control  number.  (PP  4F4361/ 
R20861,  may  be  submitted  to:  Hearing 
Clerk  (1900).  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  request  filed 
with  the  Hearing  Qerk  should  be 
identified  by  the  document  control 
ntmiber  and  submitted  to:  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7505C).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington  DC  20460.  hi 
person,  bring  copy  of  objections  and 
hearing  request  to:  Rm.  1132,  CM  #2, 
1921  Jeflierson  Davis  Hviry.,  Arlington, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accoimting  Operations 
Branch.  GPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh.  PA  15251. 
FOR  FURTHER  MFORMATKM  COMTACT:  By 
mail:  Cynthia  Cilee-Parker.  Product 


Manager  (PM)  22.  Registration  Division. 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229.  CM  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA  22202,  (703)-305- 
5540. 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  August  24. 1994  (59 
FR  43579).  which  aimounced  that 
Rhone-Poulenc  Ag  Co.,  P.O.  Box  12014, 
2  T.W.  Alexander  Drive,  Research 
Triangle  Park.  NC  27709,  had  submitted 
a  pesticide  tolerance  petition  (PP 
4F4361)  to  EPA  requesting  that  the 
Administrator,  pursuant  to  section 
408fd)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d).  establish  increased  tolerances 
for  the  fungicide  fosetyl-Al.  aluminum 
tris(O-ethylphosphonate)  in  or  on 
strawberries  fi-om  20  ppm  to  75  ppm. 
brassica  (cole)  leafy  vegetables  group 
from  55  ppm  to  60  ppm.  and  leafy 
vegetables  (except  brassica  vegetables) 
group  from  80  ppm  to  100  ppm.  There 
were  no  comments  or  requests  for 
referral  to  an  advisory  committee 
received  in  response  to  the  notice  of 
filing. 

The  data  submitted  in  the  petitions 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerances 
include: 

1.  A  rat  acute  oral  study  with  an  LDjo 
of  5.4  grams  (g)/kilogram  (kg). 

2.  A  mouse  acute  oral  study  with  an 
LD50  of  3.5  gm/kg. 

3.  A  90-day  rat  feeding  study  with  a 
no-observed-effect  level  (NOEL)  of  5,000 
ppm  (250  milligrams  (mg)/kg/day). 

4.  A  90-day  dog  feeding  study  with  a 
NOEL  of  10,000  ppm  (250  mg/kg/day). 

5.  A  21-day  rabbit  dermal  study  with 
a  NOEL  of  1.5  g/kg/day  [the  highest 
dose  tested  (HDT)). 

6.  A  carcinogenicity  study  in  mice 
with  no  carcinogenic  effects  observed  at 
any  dose  level  under  the  conditions  of 
the  study  (the  HDT  was  2,857/4,286  mg/ 
kg  body  weight  (bwt)/day). 

7.  A  rat  chronic  fieeding/ 
carcinogenicity  study  with  a  NC^L  of 
2,000  ppm  (100  mg/kg  bwt/day)  for 
systemic  effects  (carcinogenic  effects 
observed  are  discussed  Iwlow). 


8.  A  2-year  dog  feeding  study  with  a 
NOEL  of  10.000  ppm  (250  mg/kg  bwt/ 
day)  and  a  lowest  effiect  level  (LEL)  of 
20,000  ppm  (500  mg/kg  bwt/day)  based 
on  a  slight  degenerative  effect  on  the 
testes. 

9.  A  reproduction  study  in  rats  with 
a  NOEL  of  300  mg/kg  bwt/day  for 
systemic  toxicity  and  an  LEL  of  600  mg/ 
kg  bvkrt/day  bastld  on  effects  on  animal 
weights  in  some  groups  and  urinary 
tract  changes  in  some  groups.  No 
reproductive  effect  was  seen. 

10.  Teratology  studies  in  rabbits  and 
rats  with  teratogenic  NOELs  of  500  mg/ 
kg/day  and  1,000  rag/kg/day. 
respectively. 

11.  Ames  mutagenicity  assays,  E.  coU 
phage  induction  tests,  micronucleus 
tests  in  mice,  DNA  repair  tests  using  E. 
coli,  and  Saccharomyces  cenisiae  yeast 
assay  that  were  negative. 

As  stated  in  a  notice,  published  in  the 
Federal  Register  of  November  2, 1983 
(48  FR  50532),  carcinogenic  effects  were 
noted  in  the  rat  chronic  feeding/ 
carcmogenicity  study.  In  this  study, 
Charles  River  CD  rats  were  dosed  with 
aluminum  tris  (O-ethylphosphonate)  at 
levels  of  0.  2,000.  8.000.  and  40.000/ 
30.000  ppm  (0.  100,  400.  and  2.000/ 
1.500  mg/kg  bwt/day).  The  40.000-prpm 
dose  was  reduced  to  30.000  ppm  after 
2  weeks  following  observations  of 
staining  of  the  abdominal  fur  and  red 
coloration  of  the  urine  at  40.000  ppm 
(2.000  mg/kg  bwt/day). 

The  highest  dose  level  of  the  chemical 
tested  in  the  male  Charles  River  CD-I 
rats  (2.000/1,500  mg/kg  bwt/day)  in  this 
study  appears  to  approximate  a 
maximum  tolerated  dose  (MTD)  based 
on  the  finding  of  urinary  bladder 
hyperplasia  at  this  dose.  Similarly,  an 
MTD  level  appeared  to  be  satisfied  in 
the  female  Charles  River  CD-I  rats  at  the 
high-dose  level  of  2,000  mg/kg  bwt/day, 
during  the  first  2  weeks  of  the 
carcinogenicity/chronic  fieeding  study, 
before  the  dose  level  was  reduced  to 
1 ,500  mg/kg  bwt/day. 

The  study  demonstrated  a 
significantly  elevated  incidence  of 
urinary  bladder  timiors  (adenomas  and 
carcinomas  combined)  at  the  highest 
dose  level  tested  (2,000/1.500  mg/kg)  in 
male  Charles  River  CD-I  rats.  The 
tiunors  were  mainly  seen  in  surviving 
males  at  the  time  of  terminal  sacrifice. 
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The  original  pathological  diagnosis  of 
these  tumors  was  independently 
confirmed  by  another  consulting 
pathologist,  who  also  reported  an 
elevated  incidence  of  urinary  bladder 
hyperplasia  in  high-dose  male  rats.  No 
increase  in  the  incidence  of  urinary 
bladder  tumors  was  observed  in  female 
rats. 

In  1986.  the  Health  Effects  Division 
Peer  Review  Committee  for 
Carcinogenicity  of  the  OfRce  of 
Pesticide  Programs  concluded  that  the 
available  data  provided  limited 
evidence  of  the  carcinogenicity  of 
foaetyl-Al  in  male  rats  and  classified  the 
pesticide  as  a  Category  C  carcinogen 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  proposed 
Agency  guidelines,  published  in  the 
Fwleral  Register  of  November  23. 1984 
(49  PR  46294).  The  Health  Effects 
Division  Peer  Review  Committee  for 
Carcinogenicity  determined  that  a 
quantitative  risk  assessment  was  not 
appropriate  for  the  following  reasons: 

1.  Tne  carcinogenic  response 
observed  with  this  chemical  was 
confined  solely  to  the  high-dose  males 
at  one  site  (urinary  bladder)  in  rats. 

2.  The  tumor  response  was  primarily 
due  to  an  increase  in  benign  tumors. 

3.  The  tumors  were  seen  only  in 
Mujviving  animals  at  the  time  of 
terminal  sacrifice. 

4.  The  carcinogenic  effects  were 
observed  only  at  unusually  high  doses 
which  exceed  the  commonly  used  limit 
dose  of  1.000  mg/kg/day  recommended 
MS  an  upper-limiting  dose  for  bioassays. 

5.  The  chemical  was  not  carcinogenic 
when  administered  in  the  diet  to 
Charles  River  CI>1  mice  at  dose  levels 
ranging  from  2,500  to  30,000  ppm  (357 
to  4.286  mg/kg  bwt/day). 

6.  Fosetyl-Ai  was  not  mutagenic  in 
eight  well  conducted  genotoxic  assays. 

In  1993.  the  Health  Effects  Division 
Peer  Review  Committee  (PRC)  for 
Carcinogenicity  revisited  the 
carcinogenicity  classification  of  fosetyl- 
Al  because  of  a  recent  90-day  feeding 
study  of  fosetyl-Al  in  rats  which  showed 
a  strong  association  between  the 
presence  of  uroliths  in  the  urinary 
bladder  and  the  incidence  of  urinary 
bladder  tumors  in  treated  rats.  The  PRC 
concluded  that  fosetyl-Al  is  not 
amenable  to  classification  using  the 
current  Agency  cancer  guidelines.  Based 
on  a  mechanistic  evaluation  of  the  only 
tumors  seen,  those  that  occurred  at 
exceptionally  high  doses  (2.000/1.500 
mg/kg]  in  the  bladder  of  male  rats,  it 
appears  that  humans  are  not  likely  to  be 
exposed  to  doses  of  fosetyl-Al  that 
produce  the  urinary  tract  toxicity  that 
precedes  and  seems  to  lead  to  the  tiunor 


respcmse  in  rats.  In  particular, 
anticipated  human  dietary  and 
occupational  exposures  to  fosetyl-Al  are 
far  below  the  NOEL  in  rats  for  the 
apparent  urinary  tract  tumor  precursors 
(stone  formation  and  attendant 
epithelial  irritation).  These  effects  are 
produced  in  rats  at  extremely  high 
doses,  under  conditions  not  anticipated 
to  occur  outside  of  the  experimental 
laboratory.  The  PRC  concludes  that 
pesticidal  use  of  fosetyl-Al  is  unlikely  to 
pose  a  carcinogenic  hazard  to  humans. 
Therefore,  the  standard  risk  assessment 
approach  of  using  the  Reference  Dose 
(RfD)  based  on  systemic  toxicity  was 
applied  to  fosetyl-Al. 

Using  a  100-fold  safety  factor  and  the 
NOEL  of  250  mg/kg  bwt/day  determined 
by  the  most  sensitive  species  from  the 
2-year  dog-feeding  study,  the  RfD  is  3.0 
mg/kg  bwt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  established  and  proposed 
tolerances  is  0.053921  mg/kg  bwt/day 
and  utilizes  1.8  percent  of  the  RfD  for 
the  overall  U.  S.  population.  For 
exposure  of  the  most  highly  exposed 
subgroup  in  the  population,  Non- 
Hispanic  Others,  the  TMRC  is  0.081236 
mg/kg  bwt/day  and  utilizes  2.7  percent 
of  the  RfD.  Previous  tolerances  have 
been  established  for  fosetyl-Al, 
aluminum  tris(O-ethylphosphonate),  in 
asparagus,  avocadoes,  brassica  vegetable 
crop  group,  caneberries.  citrus,  cucurbit 
vegetables  group,  dried  hops,  dry  bulb 
onions,  fresh  ginseng  root,  leafy 
vegetables  crop  group,  pineapples, 
pineapple  forage  and  fodder,  and 
strawberries. 

The  metabolism  of  aliuninimi  tris(0- 
ethylphosphonate)  in  plants  is 
adequately  understood.  No  animal  feed 
items  are  associated  with  this  petition: 
therefore,  there  is  no  reasonable 
expectation  of  secondary  residues 
occurring  in  milk,  eggs,  and  meat  of 
livestock  or  poultry.  There  are  no 
processed  commodities  derived  from 
the  RACs,  strawberries,  brassica 
vegetable  group,  and  leafy  vegetable 
group;  consequently,  no  corresponding 
food  or  feed  additive  regulations  are 
required. 

An  adequate  analytical  method,  gas- 
liquid  chromatography,  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  these 
tolerances  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  n.  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  6t>m:  Calvin  Furlow, 
Public  Response  Program  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Envinmmental 


Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  niunber:  Rm.  1128,  CM 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202,  (703)-305-S805. 

The  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerances 
are  sought.  Based  on  the  information 
and  data  considered,  the  Agency 
concludes  that  the  establishment  of  the 
tolerances  will  protect  the  public  health. 
Therefore,  the  tolerances  are  established 
as  set  forth  below. 

Any  person  adversely  affected  by  this 
regulation  may,  within  30  days  after 
publication  of  this  document  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fees  provided  by  40 
CFR  180.33(i).  If  a  hearing  is  requested, 
the  objections  must  include  a  statement 
of  the  factual  issue(s)  on  which  a 
hearing  is  requested  and  the  requestor's 
contentions  on  each  such  issue,  and  a 
summary  of  the  evidence  relied  upon  by 
the  objection  (40  CFR  178.27).  A  request 
for  a  hearing  will  be  granted  if  the 
Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
on  or  more  of  such  issues  in  favor  of  the 
requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

List  ofSublects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests.  Recording  and  recordkeeping 
requirements. 

Dated-  October  21, 1994. 

Stephen  L.  Johnsoo, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  18&-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.415.  by  amending 
paragraph  (a)  in  tlie  table  therein  by 
revising  the  entries  for  brassica  (cole) 
leafy  vegetables  group,  leafy  vegetables 
(except  brassica  vegetables)  group,  and 
strawberries,  to  read  as  follows: 

§180.415    Aluminum  tris(0- 
ethytphosphonatft);  tolerances  for  residues, 
(a)  •     *     • 


Commodity 


Parts  per 
million 


Brassica  (cole)  leafy  vegetat>les 
youp 60 

r 
•  •  •  •  * 

Leafy  vegetables  (except  bras- 
sica vegetables)  groi^ IQO 

'  •  •  •  •  • 

Strawt)erries 75 


[FR  Doc.  94-27176  Filed  11-1-94;  8:45  am) 
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40  CFR  Part  166 
[OPP-3001 99B/FRL-4»10-6] 
RIN  2070-AB78 

Captan;  Order  Denying  Objection  to 
Revocation  of  Feed  Additive 
Regulation 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  Order  denying 
objection  to  revocation. 


SUMMARY:  This  Order,  pursuant  to 
section  409(f)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (FFDCA)  and  in 
accordance  with  the  regulations  in  40 
CFR  part  178,  announces  that  EPA  is 
denying  an  objection  to  a  final  rule 
issued  August  4, 1993,  that  revoked  the 
feed  additive  regulation  in  40  CFR 


186.500  for  residues  of  the  pesticide 
captan  in  or  on  detreated  captan-treated 
com  seed. 

DATES:  This  denial  of  the  objection  is 
effective  January  31, 1995.  For  purposes 
of  judicial  review,  the  entry  of  this 
Order  shall  be  at  1  p.m.  eastern  time  on 
November  16, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Patricia  C.  Critchlow,  Emergency 
Response  and  Minor  Use  Section 
(7505W),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Jefferson  Davis  Hwry.,  Arlington,  VA 
22202,  (703-308-7066). 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  4, 1993  (58 
FR  41430),  EPA  revoked  the  feed 
additive  regulation  (40  CFR  186.500)  for 
residues  of  the  fungicide  captan  in  or  on 
com  seed  at  100  parts  per  million 
(ppm).  This  regulation  addressed  com 
seed  that  originally  was  treated  with 
captan  as  a  seed  protectant  and  was 
later  "detreated"  by  washing  or  roasting 
so  that  the  seed  could  be  used  as  an 
animal  feed.  The  basis  for  the  revocation 
was  the  absence  of  residue  data  to 
support  the  regulation  and  the  lack  of 
adequate  control  procedures  to  ensure 
seed  was  detreated  properly.  On  August 
27, 1993,  Ken  Hunt  of  Ken's  Roasting 
Service  filed  objections  to  that 
revocation.  This  Order  denies  those 
objections. 

Background 

hi  March  1986,  as  part  of  an  overall 
review  of  captan,  EPA  determined  that 
the  record  contained  "no  acceptable 
residue  data  to  support  the  roasting 
detreatment  method  at  any  dosage  or 
period  of  storage."  (Guidance  for  the 
Reregistration  of  Pesticide  Products 
Containing  Captan  (March  1986).)  TBe 
Residue  Chemistry  Chapter  of  the 
Registration  Standard  (Augiist  1985) 
concluded  that  there  were  insufficient 
data  for  residues  of  captan  on  com  seed 
that  had  been  treated  at  the  maximum 
label  rate  and  then  detreated.  The  only 
available  data  were  on  residue  reduction 
from  washing  of  treated  com  seed.  The 
then-  existing  tolerance  was  exceeded  in 
several  samples,  the  treatments  were  not 
conducted  at  the  maximum  label  rate, 
and  cmcial  details  of  many  of  the 
experiments  were  missing.  The  validity 
of  the  data  could  not  be  determined,  and 
the  data  covered  only  a  washing 
process.  Data  were  requested  on  the 
residues  of  concern  on  seed  both  before 
and  after  detreating.  The  detreatment 
methods  of  interest  to  the  registrant(s), 
such  as  roasting,  were  to  be  tested.  This 


information  was  essential  to  estabhsh  a 
proper  tolerance  and  to  evaluate  the 
dietary  risk  bom  detreated  com. 

EPA  announced  it  would  revoke  the 
food  additive  regulation  for  detreated 
com  seed  unless  within  1  year  the 
following  data  and  information  were 
submitted: 

1.  Data  on  the  residues  of  concern  in 
or  on  com  seed  treated  with  captan  at 
the  maximum  allowable  rate  and 
detreated  by  an  acceptable  process.  Data 
were  required  on  residues  of  concern 
both  before  and  after  detreatment. 
Moreover,  EPA  made  clear  that  different 
methods  of  detreating  would  only  be 
permitted  imder  the  regulation  if  data 
were  presented  depicting  residues 
resulting  from  each  method.  EPA 
required  that  the  data  must  depict  the 
influence  of  varying  parameters  of  the 
detreating  process,  such  as  rate  of  s«pd 
treatment,  volume  of  water  required, 
temperature  employed,  etc.  Finally,  EPA 
explained  that  these  data  would  be  used 
to  establish  the  acceptable  conditions 
for  detreating  by  eacb  method. 

2.  An  acceptable  method  for 
informing  com  seed  treaters  and  com 
seed  distributors  of  acceptable  methods 
for  detreating  captan-treated  com  seed 
must  be  proposed. 

3.  An  acceptable  handling  procedure 
for  captan-treated  seed  com  (to  be 
detreated)  to  assure  that  there  are  no 
other  pesticides  on  the  seed  must  be 
proposed. 

Because  no  data  or  information  were 
submitted  over  the  next  3  years,  on 
August  30, 1989  (54  FR  35897).  EPA 
proposed  to  revoke  the  food  additive 
regulation  on  the  grounds  that  there 
were  insufficient  data  to  support  it.  EPA 
received  several  comments  opposing  the 
revocation,  but  none  of  the  commenters 
submitted  the  data  requested.  EPA  was 
not  convinced  by  any  of  the  comments 
that  the  data  were  not  necessary  and, 
therefore,  on  August  4, 1993,  it  issued 
a  final  mle  revoking  the  tolerance. 

On  August  27,  1993,  Ken  Hunt  of 
Ken's  Roasting  Service,  Arcadia, 
Nebraska,  filed  objections  to  the 
revocation.  Mr.  Hunt  supplemented  his 
objections  on  September  7,  1993.  Mr. 
Hunt's  primaxv  objection  is  that 
detreatment  of  captan-treated  seed  by 
roasting  is  safer  than  simply  disposing 
of  the  seed.  As  support  for  this 
contention,  Mr.  Hunt  claims  that  his 
experience  in  feeding  to  his  livestock 
seed  that  he  has  detreated  has  caused  no 
harm  to  the  livestock  or  to  his  family, 
which  has  consiuned  meat  from  that 
livestock.  Mr.  Hunt  also  notes  that 
tolerances  for  captan  on  various  other 
crops,  such  as  grapes,  are  as  high  as  aO 
parts  per  million  (ppm).  Mr.  Hunt 
submitted  analytic  sampling  results 
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from  his  detreated  com  whidi  show  that 
the  tested  corn  contained  low  levels  of 
captan  (2  ppm  or  less).  Mr.  Hunt  claims 
that  he  svoids  detreating  seeds  that 
contain  pesticide  residues  othnr  than 
captan  by  having  his  trucker  check  the 
labels  on  all  seed  that  is  picked  up  for 
detreatment.  Finally,  Mr.  Hunt  asks  if 
EPA  would  allow  faiim  to  continue  his 
operation  for  a  few  more  years  because 
of  the  sizable  investment  he  has  put  into 
it 

For  the  reasons  below.  EPA  must 
deny  Mr.  Hunt's  objections.  Magnitude 
of  residue  data,  such  as  were  requested 
here,  are  critical  data  in  establishing  or 
supporting  tolerances  and  food  additive 
regulations  for  pesticide  residues.  As 
EPA's  Pesticide  Assessment  Guidelines 
explain,  "(rjesidue  chemistry  data  on 
processed  food/feed  are  used  by  the 
Agency  to  estimate  the  exposure  of  the 
general  population  to  pesticide  residues 
in  foods  (including  animal 
commodities)  and  for  setting  and 
enforcing  food  additive  tolerances  for 
pesticide  residues  in  or  on  processed 
food/feed  imder  provisions  of  Section 
409  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act."  (Pesticide  Assessment 
Guidehnes.  Subdivision  O,  Addendum 
4,  p.  2  [MIS  #PB88-1 17270.  EPA  540/09- 
88-004  (Nov.  1987)).) 

Without  magnitude-of-residue  data, 
EPA  cannot  make  accurate  exposure 
estimates  and  hence  risk  estimates  also 
will  be  inaccurate.  The  anecdotal 
information  supplied  by  Mr.  Hunt 
cannot  substitute  for  safety  evaluations 
made  on  the  t>asis  of  valid  scientific 
data.  Additionally,  magnitude-of- 
residue  data  allow  EPA  to  establish 
enforcement  levels  in  tolerances  and 
food  additive  regulations  that  are 
representative  of  the  residue  levels  that 
Mrill  be  found  under  proper  pesticide 
use  patterns.  If  tolerances  and  food 
additive  regulations  are  set  at  levels 
exceeding  what  could  t>e  expected  firom 
normal  usage,  then  pesticide  users 
might  be  encouraged  to  apply  pesticides 
without  strict  regard  to  label 
requirements  or  not  to  follow  proper 
detreatment  procedures.  If  tolerances 
and  food  additive  regulations  are  set  too 
low.  then  otherwise  safe  food  may  be 
seized  by  the  Food  and  Drug 
Administration  or  Department  of 
Agriculture. 

It  is  true  that  several  foods  have 
captan  tolerances  at  levels  exceeding  the 
levels  Mr.  Hunt  has  reported  in  his 
detreated  com.  but  those  tolerances  are 
supported  by  residue  data  and  the  safety 
of  those  tolerances  has  been  evaluated 
based  on  those  data,  consumption 
pattern  data,  and  information  on 
exposure  from  other  uses  of  captan.  If 
residue  data  bad  been  submitted  for 


detreated  com.  a  similar  analysis  could 
have  been  performed  for  the  food 
additive  regulation  at  issue. 

The  sampling  results  •inhminfKl  by 
Mr.  Hunt  are  no  substitute  for  the 
magnitude-of-residuft  data  requested. 
They  represent  a  single  detreatment 
method  under  unspecified  conditinps 
Several  summary  analysis  reports  are 
given,  indicating  residues  on  detreated 
com  ranging  from  less  than  0.01  ppm  to 
2.6  ppm.  The  analytical  methods  are  not 
specified,  and  no  method  validation 
data  were  included.  Moreover,  no  data 
were  provided  on  the  same  com  prior  to 
detreatment.  The  data  are  of  the  type 
that  a  business  might  use  to  monitor 

auality  control  in  its  process,  but  the 
ata  are  totally  inadequate  for  fulfilling 
residue  chemistry  data  requirements. 
Mr.  Hunt  appears  to  follow  a  careful 
procedure  for  not  detreating  seed 
containing  other  than  captan  residues. 
but  this  alone  is  not  grounds  for 
maintaining  the  food  additive 
regulation.  Finally,  EPA  recognizes  that 
Mr.  Hunt  may  have  a  sizable  investment 
in  his  operation,  but  tolerances  and  food 
additive  regulations  are  mles  of  national 
application,  and  Mr.  Hunt's  investment 
cannot  justify  maintaining  the  legaUty  of 
these  pesticide  residues  nationwide. 

Accordingly,  the  objections  are 
denied.  This  Order  is  issued  under 
FFDCA  section  409(f)  and  is  subject  to 
judicial  review  as  provided  in  FFDCA 
section  409(g). 

Dated:  September  26, 1994. 

Lyna  R.  Goldoum, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[PR  Doc  94-26805  Filed  11-1-94;  8:45  am) 
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40  CFR  Part  300 
[FRL-6100-2] 

National  041  and  Hazardous 
Substances  Pollution  Contlngancy 
Plan;  National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTKM:  Notice  of  Deletion  of  the 

Ringwood  Mines/Landfill  Site  from  the 

National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  II  announces  the 
deletion  of  the  Ringwood  Mines/ 
Landfill  site  (Site)  from  the  National 
Priorities  List  (NPL).  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 
promulgated  pursuant  to  Section  105  of 


the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  as  amended.  EPA  and 
the  State  of  New  Jersey  have  determined 
that  no  further  action  is  appropriate 
under  CERCLA. 

EFFECTIVE  DATE:  November  2. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Lance  R.  Richman,  P.G.,  Remedial 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  Region  II,  26  Federal 
Plaza.  Rm.  13100,  New  York,  New  York 
10278.  (212)  264-6695. 

SUPPI.EMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Ringwood 
Mines/Landfill  Site,  Ringwood  Borough, 
New  Jersey. 

A  Notice  of  Intent  to  Delete  for  this 
Site  was  published  in  the  Federal 
Register,  on  December  8, 1993  (56  FR 
64539).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
January  7, 1993.  EPA  has  received  no 
comments.  Therefore  there  is  no 
responsiveness  summary. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  pubUc 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substances  Superfund 
Response  Trust  Fund  (Fund).  Pursuant 
to  §  300.42S(e)(3)  of  the  NCP,  any  site 
deleted  from  the  NPL  remains  eligible 
for  Fund-financed  remedial  actions  if 
conditions  at  the  site  warrant  such 
action.  Deletion  of  a  site  from  the  NPL 
does  not  effect  responsible  party 
liability  or  impede  agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Sub)ects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  October  19, 1994. 
WiUUm  I.  MussyiHki, 

Deputy  Regional  Administrator.  USEPA 
Region  11. 

40  CFR  part  300  is  amended  as 
follows: 

PART  30(MAMENOED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Anthority:  42  U.S.C  9601-9657;  33  U.S.C 
132irc)(2);  (EO.  12777,  56  FR  54757,  3  CFR. 
1991  Comp.,  p.  351;  E.0. 12580.  52  FR  2923. 
3  CFR.  1987  Corap..  p.  193. 


Appendix  B— {Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Ringwood  Mines  Landfill,  Ringwood 
Boroughi  New  Jersey". 

[FR  Doc.  94-27169  Filed  11-1-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  97 

[DA04-115q 

Revised  Procedures  for  Filing  an 
Amateur  Service  License  Application 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  mle. 

SUMMARY:  This  Order  amends  the 
amateur  service  mles  to  provide  an 
electronic  fifing  capabifity  to  the 
volimteer-examiner  coordinators 
(VECs),  to  clarify  that  amateur  station 
and  operator  licensees  are  authorized  as 
soon  as  the  license  data  is  entered  into 
the  Commission's  licensee  data  base, 
and  to  reflect  other  non-substantive 
procedural  changes.  This  action  is 
necessary  because  recent  modernization 
of  the  Commission's  data  processing 
capabilities  makes  it  possible  to  greatly 
reduce  the  time  it  takes  for  us  to  grant 
licenses  in  the  amateur  service,  and  all 
of  the  VECs  have  notified  us  that  they 
want  to  begin  electronic  filing  of  license 
application  data  as  soon  as  possible. 
The  intended  effect  of  this  action  is  to 
allow  successful  license  examinees  to 
operate  their  amateur  stations  as  soon  as 
possible.  The  text  of  the  final  rules  is  at 
the  end  of  this  document. 
EFFECTIVE  DATE:  December  20,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Cross,  Special  Services 
Division,  Private  Radio  Bureau,  Federal 
Communications  Commission, 
Washington,  DC.  20554;  or  telephone 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  summary  of  the  Order 
adopted  October  17, 1994,  and  released 
October  24, 1994.  The  complete  text  of 
this  Order,  including  the  rule 
amendments,  may  also  be  purchased 
fitjm  the  Commission's  copy  contractor. 
International  Transcription  Service, 
(202)  857-3800.  2100  M  Street  NW.. 
Suite  140,  Washington,  DC  20037. 

2.  Accepting  from  the  VECs 
electronically  filed  data  fit>m 
applications  for  new  and  upgraded 
amateur  operator  licenses,  will 
eliminate  the  time  and  effort  required 


for  the  VECs  to  send,  and  for  the 
Commission  to  receive,  application 
documents  by  mail.  As  part  of  their 
routine  operations,  the  VECs  enter  the 
data  from  the  application  dociunents 
they  receive  into  an  electronic  form  that 
can  be  sent  at  high  speed  over  telephone 
lines  to  our  license  processing  facility. 
.    This  data  can  be  used  as  received  so  that 
our  license  processors  could 
discontinue  manually  reentering  the 
data  into  the  processing  system.  We 
have  been  mjiking  arrangements  with 
the  VECs  to  enable  them  to  use 
electronic  filing  procedures  similar  to 
those  that  have  been  implemented  for 
certain  private  land  mobile  radio 
services.  The  FCC  Form  610  has  been 
revised  to  accommodate  electronic 
filing.  VECs  may  also  continue  to  send 
by  mail  to  our  license  processing  facility 
the  application  documents. 

3.  Tne  decision  to  grant  a  Ucense 
occurs  when  our  license  processing 
facility  enters  the  data  into  the  amateur 
service  licensee  data  base.  Currently, 
however,  the  new  licensee  must  delay 
beginning  operation  until  a  license 
document  can  be  printed,  mailed,  and 
delivered.  This  procedure  can  result  in 
several  weeks  delay  during  which  the 
licensee  cannot  operate  an  amateur 
station.  Fortunately,  information 
technology  is  making  our  amateur 
service  licensee  data  base  more  widely 
available,  thus  diminishing  the  need  for 
an  amateur  operator  to  hold  a  license 
document  before  exercising  the 
privileges  authorized  by  the  grant  of  the 
license.  We  are  amending  the  rules, 
therefore,  to  authorize  operation  on  the 
basis  of  the  licensee  data  appearing  in 
the  amateur  service  licensee  data  base. 

4.  Beginning  in  1995.  our  new  system 
also  will  give  us  the  capability  to  make 
a  timely  mailing  to  a  hcensee's  address 
of  record  a  renewal  short  form,  filled  in 
and  ready  for  signature.  We  are 
amending  the  rules  to  allow  this  form  to 
be  used.  Because  we  cannot  be  certain 
of  dehvery  of  the  form  to  every  licensee 
in  every  instance,  however,  we  will  also 
continue  to  allow  the  Form  610  to  be 
used  for  rene^^ing  licenses. 

5.  We  are  also  combining  into 
§  97.509  all  of  the  administering 
volunteers  examiner  (VE)  requirements 
that  are  presently  stated  in  four  separate 
mle  sections,  and  adding  new  §  97.511. 
Examinee  conduct,  to  emphasize  that  an 
examinee  must  comply  with  the 
instructions  given  by  the  administering 
VEs.  Further,  we  are  amending  §  97.9  to 
treat  Technician  Plus  as  a  Ucense  class. 

6.  We  certify  that  the  Regulatory 
Flexibihty  Act  of  1980  does  not  apply 
to  the  amended  rules  because  there  will 
not  be  any  significant  economic  impact 
on  a  substantial  niunber  of  small 


business  entities,  as  defined  by  section 
601(3)  of  the  Regulatory  Flexibihty  Act. 
The  amateur  service  may  not  be  used  to 
transmit  communications  for 
compensation,  for  the  pecimiaiy  benefit 
of  the  station  control  operator  or  the 
station  control  operator's  employer,  or 
for  communications,  on  a  regular  basis, 
which  could  reasonably  be  furnished 
through  other  radio  services.  See  47  CFR 
97.113. 

7.  The  Secretary  shall  send  a  copy  of 
this  Order,  including  the  certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  in 
accordance  with  paragraph  605(b)  of  the 
Regulatory  Flexibility  Act,  Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C.  601-612 
(1981). 

8.  The  Commission  ordered  that 
effective  December  20, 1994,  part  97  of 
the  Commission's  rules,  47  CFR  part  97. 
IS  AMENDED  as  set  forth  below. 

List  of  Subjects  in  47  CFR  Part  97 

Radio,  Reporting  and  recordkeeping 
requirements.  Volunteers. 

Federal  Communications  Commission. 

Ralph  A.  Haller, 

Chief,  Private  Radio  Bureau. 

Part  97  of  chapter  I  of  Tide  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  97— AMATEUR  RADIO  SERVICE 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  48  Stat.  1066. 1082.  as 
amended:  47  U.S.C  154,  303.  Interpret  or 
apply  48  Stat.  1064-1068, 1081-1105.  as 
amended;  47  U.S.C  151-155,  301-609, 
unless  otherwise  noted. 

2.  Section  97.5  is  revised  to  read  as 
follows: 

§97.5    Stationlicense required. 

(a)  The  person  having  physical 
control  of  the  station  apparatus  must 
have  been  granted  a  station  license  of 
the  type  listed  in  paragraph  (b)  of  this 
section,  or  hold  an  imexpired  document 
of  the  type  Usted  in  paragraph  (c)  of  this 
section,  before  the  station  may  Uansmit 
on  any  amateiu  service  frequency  from 
any  place  that  is: 

(1)  Within  50  km  of  the  Earth's 
surface  and  at  a  place  where  the 
amateur  service  is  regulated  by  the  FCC; 

(2)  Within  50  km  of  the  Earth's 
surface  and  aboard  any  vessel  or  craft 
that  is  docimiented  or  registered  in  the 
United  States;  or 

(3)  More  than  50  km  above  the  Earth's 
surface  aboard  any  craft  that  is 
docimiented  or  registered  in  the  United 
States. 

(b)  The  types  of  station  licenses  are: 
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(1)  An  operator/primary  station 
hcensA.  One.  but  only  one,  operator/ 
primary  station  Ucense  is  granted  to 
each  person  who  is  quail  Bed  to  be  an 
amateur  operator.  The  primary  station 
license  is  granted  together  with  the 
amateur  operator  license.  Except  for  a 
representative  of  a  foreign  government, 
any  person  who  qualifies  by 
examination  is  eligible  to  apply  for  an 
operator/pnmary  station  license.  The 
operator/primary  station  license 
document  is  printed  on  FCC  Form  660. 

(2)  A  club  station  Ucense.  A  club 
station  license  is  granted  only  to  the 
person  who  is  the  license  trustee 
designated  by  an  officer  of  the  club.  The 
trustee  must  be  a  person  who  has  been 
granted  an  Amateur  Extra.  Advanced. 
General,  Technician  Plus,  or  Technician 
operator  Ucense.  The  club  must  be 
composed  of  at  least  two  persons  and 
must  have  a  name,  a  document  of 
organization,  management,  and  a 
primary  purpose  devoted  to  amateur 
service  activities  consistent  with  this 
Part.  The  club  station  Ucense  docimnent 
is  printed  on  FCC  Form  660. 

(3)  A  miUtary  recreation  station 
Ucense.  A  military  recreation  station 
Ucense  is  granted  only  to  the  person 
who  is  the  Ucense  custodian  designated 
by  the  official  in  charge  of  the  United 
States  miUtary  recreational  premises 
where  the  station  is  situated.  The  person 
must  not  be  a  representative  of  a  foreign 
government.  The  person  need  not  have 
been  granted  an  amateur  operator 
license.  The  military  recreation  station 
license  document  is  printed  on  FCC 
Form  660. 

(4)  A  R.^^ES  station  Ucense.  A 
RACES  station  license  is  granted  only  to 
the  person  who  is  the  Ucense  custodian 
designated  by  the  official  responsible  for 
the  governmental  agency  served  by  that 
civil  defense  organization.  The 
custodian  must  oe  the  civil  defense 
official  responsible  for  coordination  of 
all  civil  defense  activities  in  the  area 
concerned.  The  custodian  must  not  be  a 
representative  of  a  foreign  government. 
The  custodian  need  not  nave  been 
granted  an  amateur  operator  license. 
The  RACES  station  Ucense  document  is 
printed  on  FCC  Form  660. 

(c)  The  types  of  dociunents  are: 

(1 )  A  reciprocal  permit  for  alien 
anwteur  licensee  [FCC  Form  610-AL) 
issued  to  the  person  by  the  FCC. 

(2)  An  amateur  service  Ucense  issued 
to  the  person  by  the  Government  of 
Canada.  The  person  must  be  a  Canadian 
dtizen. 

(d)  A  person  who  has  been  granted  a 
station  license  of  the  type  Usted  in 
paragraph  (b)  of  this  section,  or  who 
holds  an  unexpired  document  of  the 
type  hsted  in  paragraph  (c)  of  this 


section,  is  authorized  to  use  in 
accordance  with  the  FCC  Rules  all 
transmitting  apparatus  under  the 
physical  control  of  the  station  Ucensee 
at  points  where  the  amateur  service  is 
regulated  by  the  FCC. 

3.  Section  97.7  is  revised  to  read  as 
follows: 

§  97.7    Control  opavatof  re^ulrsdL 

When  transmitting,  each  amateur 
station  must  have  a  control  operator. 
The  control  operator  must  be  a  {>erson 
who  has  been  granted  an  amateur 
operator/primary  station  license,  or  who 
holds  an  unexpired  docvunent  of  the 
following  types: 

(a)  A  reciprccal  permit  for  alien 
amateur  licensee  (FCC  Form  610-AL} 
issued  to  the  person  by  the  FCC.  or 

(b)  An  amateur  service  license  issued 
to  the  person  by  the  Government  of 
Canada.  The  person  must  be  a  Canadian 
citizen. 

4.  Section  97.9  is  revised  to  read  as 
follows: 

§  97.9    OpacMoc  Hcanaa. 

(a)  The  classes  of  amateur  operator 
licenses  are:  Novice,  Technician, 
Technician  Plus  (until  such  licenses 
expire,  a  Technician  Class  Ucense 
granted  before  February  14. 1991,  is 
considered  a  Technician  Phis  Qass 
Ucense).  General,  Advanced,  and 
Amateur  Extra.  A  person  who  has  been 
granted  an  operator  Ucense  is 
authorized  to  be  the  control  operator  of 
an  amateur  station  with  the  privileges  of 
the  operator  class  specified  on  the 
Ucense. 

(b)  A  p>erson  who  has  been  granted  an 
operator  Ucense  of  Novice.  Technician, 
Technician  Phis,  General,  or  Advanced 
class  and  who  has  properly  submitted  to 
the  administering  VEs  an  appUcation 
doctiment,  FCC  Form  610,  for  an 
operator  Ucense  of  a  higher  class,  and 
who  holds  a  CSCE  indicating  that  the 
person  has  completed  the  necessary 
examinations  within  the  previous  365 
days,  is  authorized  to  exerdse  the  rights 
and  privileges  of  the  higher  operator 
class  until  final  disposition  of  the 
application  or  until  365  days  following 
the  passing  of  the  examination, 
whichever  comes  first. 

5.  Section  97.17  is  revised  to  read  as 
follows: 

197.17    AppNcatton  for  new  Roaraa  or 
fadpfocai  pecmit  lof  aNon  ama^aiK  Itcenaaa. 

(a)  Any  qualified  person  is  eUgible  to 
apply  for  an  amateur  service  license. 

(b)  Each  appUcation  for  a  new 
amateur  service  license  must  be  made 
on  the  proper  document: 

(1)  FCC  Form  610  for  a  new  operator/ 
primary  station  license; 


(2)  FCC  Form  eiO-A  for  a  reciprocal 
permit  for  alien  amateur  licensee;  and 

(3)  FCC  Form  610-fl  tot  a  new 
amateur  service  club  or  military 
recreation  station  Ucense. 

(c)  Each  application  for  a  new 
operator/primary  station  license  must  be 
submitted  to  the  VEs  administering  the 
quaUfying  examination. 

(d)  Any  eligible  person  may  apply  for 
a  reciprocal  permit  for  alien  amateur 
licensee.  The  appUcation  document. 
FCC  Form  610-A.  must  be  submitted  to 
the  FCC.  1270  Fairfield  Road. 
Gettysburg,  PA  17325-7245. 

(1)  The  person  must  be  a  citizen  of  a 
coimtry  with  which  the  United  States 
has  arrangements  to  grant  reciprocal 
operating  permits  to  visiting  alien 
amateur  operators  is  eUgible  to  apply  for 
a  reciprocal  permit  for  alien  amateur 
licensee. 

(2)  The  person  must  be  a  citizen  of  the 
same  country  that  issued  the  amateur 
service  Ucense. 

(3)  No  person  who  is  a  citizen  of  the 
United  States,  regardless  of  any  other 
citizenship  also  held,  is  ehglble  Tcur  a 
reciprocal  permit  for  alien  amateur 
licensee. 

(4)  No  person  who  has  been  granted 
an  amateur  operator  Ucanae  ia  eUgible 
for  a  reciprocal  permit  for  alien  amateur 
licensee. 

(e)  No  person  shaU  obtain  or  attempt 
to  obtain,  or  assist  another  person  to 
obtain  or  attempt  to  obtain,  an  amateur 
service  Ucense  or  reciprocal  permit  for 
alien  amateur  licensee  by  fraudulent 
means. 

(f)  One  unique  call  sign  will  be  shown 
on  the  Ucense  of  each  new  primary 
station.  The  call  sign  wiU  be  selected  by 
the  sequential  call  sign  system. 

(g)  No  new  license  for  a  chib,  military 
recreation,  or  RACES  station  will  be 
granted. 

197.19    [Ramovd  and  raservadH 

6.  Section  97.19  is  removed  and 
reserved. 

7.  Section  97.21  is  revised  to  read  as 

follows: 

$97.21    Application  for  a  modtfled  or 
fanewao  Hcanaa. 

(a)  A  person  who  has  been  granted  an 
amateur  station  Ucense  that  has  not 
expired: 

(1)  Must  apply  for  a  modification  of 
the  Ucense  as  necessary  to  show  the 
correct  mailing  address,  Ucensee  name, 
club  name,  license  trustee  name,  or 
Ucense  custodian  name.  The  application 
document  must  be  submitted  to:  FCC. 
1270  Fairfield  Road.  Gettysburg.  PA 
17325-7245.  For  an  operator/primary 
station  Ucense.  the  appUcation  must  be 
made  on  FCC  Form  610.  For  a  club. 


military  recreation,  or  RACES  station 
Ucense,  the  appUcation  must  be  made 
on  FCC  Form  610-B. 

(2)  May  apply  for  a  modification  of 
the  Ucense  to  show- a  higher  operator 
class.  The  appUcation  must  be  made  on 
FCC  Form  610  and  must  be  submitted 
to  the  VEs  administering  the  quaUfying 
examination. 

(3)  May  apply  for  renewal  of  the 
Ucense  for  another  term.  (The  FCC  may 
mail  to  the  Ucensee  an  FCC  Form  610- 
R  that  may  be  used  for  this  purpose.) 
The  appUcation  may  be  made  on  the 
FCC  Form  610-R  if  it  is  received  fitim 
the  FCC  If  the  Form  610-R  is  not 
received  fitim  the  FCC  at  least  30  days 
before  the  expiration  of  the  Ucense,  for 
an  operator/primary  station  Ucense,  the 
appUcation  may  be  made  on  FCC  Form 
610.  For  a  club,  miUtary  recreation,  or 
RACES  station  license,  the  application 
may  be  made  on  FCC  Form  610-B.  The 
appUcation  must  be  submitted  no  more 
than  90  days  before  its  expiration  to: 
FCC.  1270  Fairfield  Road,  Gettysburg. 
PA  17325-7245.  When  the  appUcation 
for  renewal  of  the  Ucense  has  been 
received  by  the  FCC  at  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245  prior 
to  the  license  expiration  date,  the 
license  operating  authority  is  continued 
uintil  the  final  disposition  of  the 
appUcation. 

(4)  May  apply  for  a  modification  of 
the  Ucense  to  show  a  different  call  sign 
selected  by  the  sequential  call  sign 
system.  The  appUcation  document  must 
be  submitted  to:  FCC,  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245.  The 
application  must  be  made  on  FCC  Form 
610.  This  modification  is  not  available 
to  club.  miUtary  recreation,  or  RACES 
stations. 

(b)  A  person  v^o  had  been  granted  an 
amateur  station  Ucense.  but  the  license 
has  expired,  may  apply  for  renewal  of 
the  license  for  another  term  during  a  2 
year  fiUng  grace  period.  The  appUcation 
document  must  be  received  by  the  FCC 
at  1270  Fairfield  Road,  Gettysburg.  PA 
17325-7245  prior  to  the  end  of  the  g^ce 
period.  For  an  operator/primary  station 
license,  the  appUcation  must  be  made 
on  FCC  Form  610.  For  a  club,  miUtary 
recreation,  or  RACES  station  Ucense.  the 
appUcation  must  be  made  on  FCC  Form 
610-B.  Unless  and  until  the  license  is 
renewed,  no  privileges  in  this  part  are 
conferred. 

(c)  Each  appUcation  for  a  modified  or 
renewed  amateur  service  Ucense  must 
be  accompanied  by  a  photocopy  (or  the 
original)  of  the  Ucense  doctiment  unless 
an  appUcation  for  renewal  using  FCC 
Form  610-R  is  being  made,  or  unless  the 
original  document  has  been  lost, 
mutilated  or  destroyed. 


(d)  Unless  the  holder  of  a  station 
Ucense  requests  a  change  in  call  sign, 
the  same  call  sign  wiU  be  assigned  to 
the  station  upon  renewal  or 
modification  of  a  station  Ucense. 

(e)  A  reciprocal  permit  for  aUen 
amateur  licensee  cannot  be  renewed.  A 
new  reciprocal  permit  for  aUen  amateur 
Ucensee  may  be  issued  upon  proper 
appUcation. 

8.  Section  97.23  is  revised  to  read  as 
foUows: 

$97.23   Maumgaddrasa. 

(a)  Each  appUcation  for  a  Ucense  and 
each  application  for  a  reciprocal  permit 
for  alien  amateur  licensee  must  show  a 
mailing  address  in  an  area  where  the 
amateur  service  is  regulated  by  the  PCC 
and  where  the  Ucensee  or  permittee  can 
receive  mail  deUvery  by  the  United 
States  Postal  Service.  Each  appUcation 
for  a  reciprocal  permit  for  alien  amateur 
licensee  must  also  show  the  permittee's 
ma/ling  address  in  the  country  of 
citizenship. 

(b)  When  there  is  a  change  in  the 
mailing  address  for  a  person  who  has 
been  granted  an  amateur  operator/ 
primary  station  Ucense,  the  person  must 
file  a  timely  appUcation  for  a 
modification  of  the  Ucense.  Revocation 
of  the  station  Ucense  or  suspension  of 
the  operator  Ucense  may  result  when 
correspondence  from  the  FCC  is 
returned  as  undeUverable  because  the 
person  failed  to  provide  the  correct 
mailing  address. 

(c)  When  a  person  who  has  been 
granted  a  reciprocal  permit  for  alien 
amateur  licensee  changes  the  mailing 
address  where  he  or  she  can  receive 
mail  deUvery  by  the  United  States 
Postal  Service,  the  person  must  file  an 
appUcation  for  a  new  permit. 
Cancellation  of  the  reciprocal  permit  for 
alien  amateur  licensee  may  result  when 
correspondence  from  the  FCC  is 
returned  as  undeUverable  because  the 
l>ennittee  failed  to  provide  the  correct 
mailing  address. 

9.  Section  97.25  is  revised  to  read  as 
follows: 

S97.2S   Ucanae  term. 

(a)  An  amateur  service  Ucense  is 
normally  granted  for  a  10-year  term. 

(b)  A  reciprocal  permit  for  alien 
amateur  licensee  is  normally  granted  for 
a  1-year  term. 

10.  Section  97.27  is  revised  to  read  as 
follows: 

$97.27   FCC  modification  of  atatfon 
licenaa. 

(a)  The  FCC  may  modify  a  station 
Ucense,  either  for  a  limited  time  or  for 
the  duration  of  the  term  thereof,  if  it 
determines: 


(1)  That  such  action  will  promote  the 
public  interest,  convenience,  and 
necessity;  or 

(2)  That  such  action  will  promote 
fuUer  compliance  with  the  provisions  of 
the  Communications  Act  of  1934,  as 
amended,  or  of  any  treaty  ratified  by  the 
United  States. 

(b)  When  the  FCC  makes  such  a 
determination,  it  wiU  issue  an  order  of 
modification.  The  order  wiU  not  become 
final  until  the  Ucensee  is  notified  in 
writing  of  the  proposed  action  and  the 
grounds  and  reasons  therefor.  The 
Ucensee  wiU  be  given  reasonable 
opportunity  of  no  less  than  30  days  to 
protest  the  modification;  except  that, 
where  safety  of  Ufe  or  property  is 
involved,  a  shOTter  period  of  notice  may 
be  provided.  Any  protest  by  a  Ucensee 
of  an  FCC  order  of  modification  wiU  be 
handled  in  accordance  with  the 
provisions  of  47  U.S.C.  316. 

11.  Section  97.29  is  added  to  read  as 
follows: 

$97.29    ftoplacamantlicanae  document 

Each  person  who  has  been  granted  an 
amateur  station  Ucense  or  reciprocal 
permit  for  alien  amateur  licensee  whose 
original  Ucense  document  or  permit 
document  is  lost,  mutilated  or  destroyed 
must  request  a  replacement.  The  request 
must  be  made  to:  FCC,  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245.  A 
statement  of  how  the  document  was         | 
lost,  mutilated,  or  destroyed  must  be        I 
attached  to  the  request.  A  replacement 
document  must  bear  the  same 
expiration  date  as  the  document  that  it 
replaces. 

12.  In  §  97.301,  introductory  text  of 
paragraphs  (a)  through  (f)  are  revised  to 
read  as  follows: 

S  97.301    Authorized  frequency  bends. 

*        •        *        •        • 

(a)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  license  of  Techiiician. 
Technician  Plus,  General,  Advanced,  or 
Amateur  Extra  Class: 

(b)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  Ucense  of  Amateur  Extra  Class: 

(c)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  Ucense  of  Advanced  Class: 

•        •        •        •        • 

(d)  For  a  station  having  a  control 
operator  who  has  been  granted  an 
operator  Ucense  of  General  Class; 

(e)  For  a  station  having  a  control 
operatOT  who  has  been  granted  an 
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oparator  UceoM  of  Novice  or  Technician 
Plus  Oam: 


(Q  For  a  station  having  a  cootrol 
operator  who  has  been  granted  an 
operator  license  of  Novice  Class: 

•  •        •        •        • 

13.  Section  97.501  is  amended  by 
revising  the  introductory  text, 
paragraphs  (d)  and  (e),  and  by  adding 

'  new  paragraph  (0  to  read  as  follows: 

S97J01    OuaNlylngtorananMlMir 
operator  Hcenee. 

Each  applicant  for  the  grant  of  a  new 
amateur  operator  license  or  for  the  grant 
of  a  modified  Ucanae  to  show  a  higher 
operator  class,  must  pass  or  otherwise 
receive  credit  for  the  examination 
elements  specified  for  the  class  of 
operator  license  sought: 

•  •        •        •        • 

(d)  Technician  Plus  Class  operator: 
Elements  1(A}  or  1(B)  or  1(C).  2.  and 
3(A). 

(e)  Technician  Class  operator: 
Elements  2  and  3(A). 

(0  Novice  Class  operator:  Elements 
1(A)  or  KB)  or  1(C).  and  2. 

14.  Section  97.50S  is  revised  to  read 
as  follows: 

§97.606    Element cradlt 

(a)  The  administering  VEs  must  give 
credit  as  specified  below  to  an  examinee 
holding  any  of  the  following  documents: 

(1)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Advanced  Class  operator 
license  document:  Elements  1(B).  2, 
3(A).  3(B).  and  4(A). 

(2)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  General  Class  operator 
license  dociunent:  Elements  1(b),  2. 
3(A),  and  3(B). 

(3)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Technician  Plus  Class 
operator  (including  a  Technician  Class 
operator  license  granted  before  February 
14.  1991)  license  document:  Elements 
1(A).  2,  and  3(A). 

(4)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Technician  Class  operator 
license  document:  Elements  2  and  3(A). 

(5)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal) 
FCC-granted  Novice  Qass  operator 
license  document:  Elements  1(A)  and  2. 

(6)  A  CSCE:  Each  element  the  CSCE 
indicates  the  examinee  passed  within 
the  previous  36S  days. 

(7)  An  unexpired  (or  expired  for  less 
than  5  years)  FXXl-issued  commercial 
radiotelegraph  operator  license 
docmnent  or  pennit:  Element  1(C). 


(8)  An  expired  or  unexpired  FCC- 
issued  Technician  Class  operator  bcenae 
document  granted  before  March  21 . 
1967:  Element  3(B). 

(9)  An  expired  or  unexpired  FCC- 
issued  Technician  Class  license 
document  granted  before  February  14. 
1991:  Element  1(A). 

(10)  An  unexpired  (or  expired  but 
within  the  grace  period  for  renewal). 
FCC-granted  Novice.  Technician  Plus 
(including  a  Technician  Class  operator 
license  granted  before  February  14. 
1991).  General,  or  Advanced  Class 
operator  license  docimient.  and  an  FCC 
Form  610  containing: 

(i)  A  physician's  certification  stating 
that  because  the  person  is  an  individtial 
with  a  severe  handicap,  the  duration  of 
which  will  extend  for  more  than  365 
days  beyond  the  date  of  the 
certification,  the  person  is  unable  to 
pass  a  13  Of  20  words  per  minute 
telegraphy  examination:  and 

(ii)  A  release  signed  by  the  person 
permitting  the  disclosure  to  the  FCC  of 
medical  information  pertaining  to  the 
person's  handicap:  Element  1(C). 

(b)  No  examination  credit,  except  as 
herein  provided,  shall  be  allowed  on  the 
basis  of  holding  or  having  held  any 
other  license  grant  or  document 

15.  Section  97.507  is  amended  by 
revising  introductory  text  of  paragraph 
(a)  and  paragraph  (a)(3)  to  read  as 
follows: 

{  97.507    Preparing  an  examinatioa 

(a)  Each  telegraphy  message  and  each 
WTittcn  question  set  administered  to  an 
examinee  must  be  prepared  by  a  VE 
who  has  been  granted  an  Amateur  Extra 
Class  operator  license.  A  telegraphy 
message  or  vmtten  question  set, 
however,  may  also  be  prepared  for  the 
following  elements  by  a  VE  who  has 
been  granted  an  FCC  operator  license  of 
the  class  indicated: 
•        •        •        •        • 

(3)  Element  2:  Advanced,  General. 
Technician,  or  Technician  Plus  Class 
operator. 

16.  Section  97.509  is  revised  to  read 
as  follows: 

497.509    Administering  VE  requirements. 

(a)  Each  examiiution  for  an  amateur 
operator  license  must  be  administered 
by  3  administering  VEs  at  an 
examination  session  coordinated  by  a 
VEC  Before  the  session,  the 
administering  VEs  mtist  make  a  public 
aimouncement  stating  the  location  and 
time  of  the  session.  Ine  number  of 
examirMes  at  the  session  may  be 
limited. 

(b)  Each  administering  VE  must: 


(1)  Be  accredited  by  the  coordinating 
VEC: 

(2)  Be  at  least  18  years  of  age; 

(3)  Be  a  person  who  has  been  granted 
an  FCC  amateur  operator  license 
docimient  of  the  class  specified  below: 

(j)  Amateur  Extra,  Advanced,  or 
General  Class  in  order  to  administer  a 
Novice.  Technician,  or  Technician  Plus 
Class  operator  license  examination; 

(ii)  Amateur  Extra  Class  in  order  to 
administer  a  General,  Advanced,  or 
Amateur  Extra  Class  operator  license 
examination. 

(4)  Not  be  a  person  whose  grant  of  an 
amateur  station  license  or  amateur 
operator  license  has  ever  been  revoked 
or  suspended. 

(5)  Not  own  a  significant  interest  in. 
or  be  an  employee  of,  any  company  or 
other  entity  that  is  engaged  in  the 
manufacture  or  distribution  of 
equipment  used  in  connection  with 
amateur  station  transmissions,  or  in  the 
preparation  or  distribution  of  any 
publication  used  in  preparation  for 
obtaining  amateur  operator  licenses.  (An 
employee  who  does  not  normally 
communicate  with  that  part  of  an  entity 
engaged  in  the  manufacture  or 
distribution  of  such  equipment,  or  in 
the  preparation  or  distribution  of  any 
publication  used  in  preparation  for 
obtaining  amateur  operator  licenses, 
may  be  an  administering  VE.) 

(c)  Each  administering  VE  must  be 
present  and  observing  the  examinee 
throughout  the  entire  examination.  The 
administering  VEs  are  responsible  for 
the  proper  conduct  and  necessary 
supervision  of  each  examination.  The 
administering  VEs  must  immediately 
terminate  the  examination  upon  failure 
of  the  examinee  to  comply  with  their 
instructions. 

(d)  No  VE  may  administer  an 
examination  to  his  or  her  spouse, 
children,  grandchildren,  stepchildren, 
parents,  grandparents,  stepparents, 
brothers,  sisters,  stepbrothers, 
stejKisters,  aunts,  imcles.  nieces, 
nephews,  and  in-laws. 

(e)  No  VE  may  administer  or  certify 
any  examination  by  fraudulent  means  or 
for  monetary  or  other  consideration 
including  reimbursement  in  any  amount 
in  excess  of  that  permitted.  Violation  of 
this  provision  may  resuh  in  the 
revocation  of  the  grant  of  the  VE's 
amateur  station  license  and  the 
stispension  of  the  grant  of  the  VE's 
amateur  operator  license. 

(f)  No  examination  that  has  been 
compromised  shall  be  administered  to 
any  examinee.  Neither  the  same 
telegraphy  message  nor  the  same 
question  set  may  be  re-administered  to 
the  same  examinee. 


(g)  Passing  a  tdegraphy  receivring 
examination  is  adequate  proof  of  an 
examinee's  ^lity  to  both  send  and 
receive  telegraphy.  The  administering 
VEs,  however,  may  also  include  a 
sending  segment  in  a  telegraphy 
examination. 

(h)  Upon  completion  of  each 
examination  elemmit,  the  administering 
VEs  must  inunediately  grade  the 
examinee's  answers.  The  administering 
VEs  are  responsible  for  determining  the 
correctness  of  the  examinee's  answers. 

(i)  When  the  examinee  is  credited  for 
all  examination  ^ments  required  for 
the  operator  license  sought,  the 
administering  VEs  must  certify  on  the 
examinee's  appUcation  document  that 
the  applicant  is  qualified  for  the  license. 

(j)  When  the  examinee  does  not  score 
a  passing  grade  on  an  examination 
element,  the  administering  VEs  must 
rettilTi  the  application  document  to  the 
examinee  and  inform  the  examinee  of 
the  grade. 

(k)  The  administering  VEs  must 
accommodate  an  examinee  whose 
physical  disabilities  require  a  special 
examination  procedure.  The 
administering  VEs  may  require  a 
physician's  certification  indicating  the 
nature  of  the  disability  before 
determining  which,  if  any,  special 
procedures  must  be  used. 

(I)  The  administering  VEs  must  issue 
a  CSCE  to  an  examinee  who  scores  a 
passsing  grade  on  an  examination 
element. 

(m)  Within  10  days  of  the 
administration  of  a  successful 
examination  for  an  amateur  operator 
license,  the  administering  VEs  must 
submit  the  application  document  to  the 
coordinating  VEC. 

17.  Section  97.511  is  revised  to  read 
as  follows: 

§97.511    Examinee  conduct 

Each  examinee  must  comply  with  the 
instructions  given  by  the  administering 
VEs. 

§  97.515    [Removed  and  reserved] 

18.  Section  97.515  is  removed  and 
reserved. 

§  97.517    [Removed  arKf  reserved] 

19.  Section  97.517  is  removed  and 
reserved. 

20.  Section  97.519  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  97.519    Coerdinaling  axaniinalion 


documents  and  test  results  fiom  the 
administering  VEs.  Within  10  days  (tf 
collecting  the  FCC  Forms  610 
documents,  the  coordinating  VEC  must 
screen  and.  fen*  qualified  examinees, 
forward  electronically  or  on  diskette  the 
data  ctmtained  on  the  FCC  Forms  610 
docimients,  or  forward  the  FCC  Form 
610  documents,  to:  FCC,  1270  Fairfield 
Road,  Gettysburg,  PA  17325-7245. 
When  the  data  is  forwarded 
electronically,  the  coordinating  VEC 
must  retain  the  FOC  Forms  610 
documents  for  at  least  fifteen  months 
and  make  them  available  to  the  POC 
upon  request 

(d)  The  FCC  may: 

(1)  Administer  any  examination 
element  itself; 

(2)  Readminister  any  examination 
element  previously  administered  by 
VEs,  either  itself  or  under  the 
supervision  of  a  VEC  or  VEs  designated 
by  the  FCC;  or 

(3)  Cancel  the  operator/primary 
station  license  of  any  licensee  who  fails 
to  appear  for  readministration  of  an 
examination  when  directed  by  the  FCC, 
or  who  does  not  successfully  complete 
any  required  element  that  is 
readministered.  In  an  instaixxe  of  such 
cancellation,  the  person  will  be  granted 
an  operator/primary  station  license 
consistent  with  completed  examination 
elements  that  have  not  been  invalidated 
by  not  appearing  for,  or  by  failing,  the 
examination  upon  readministration. 
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(b)  At  the  completion  of  each 
examination  sessicw,  the  coordinating 
VEC  must  collect  the  FCC  Forms  610 
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[Docitet  No.  99-15;  Notice  2] 

RIN  2127-AE38 

Federal  Motor  Vehicia  Safety 
Standards  Lamps,  Reflocthw  Devices, 
and  Associated  Equipment 

AGENCY:  Natimial  Highway  Traffic 
Safiety  Ajiministration  (NHTSA),  DOT. 
action:  Fmal  rule. 

SUMklARY:  This  notice  amends  Federal 
Motor  Vehicle  Safety  Standard  No.  108 
to  specify  that  plastic  materials  used  in 
reflex  reflectOTs  show  not  more  than  7 
percent  haze  after  a  3-year  outdoor 
exposure  test,  a  level  at  whidt  haze 
becomes  disconable  to  the  naked  eye. 
This  amendment  will  not  change  the 
stringency  of  the  standard  as  it  has  been 


applied,  but  it  will  increase  its 
obfectivity.  NHTSA  has  not  adopted  its 
proposal  that  cumulative  haze  not 
exceed  7  percent  when  a  plastic  lens  is 
placed  in  front  of  a  reflex  reflector. 
Instead,  the  same  haze  criteiion  is 
apphed  to  the  reflex  reflector  and  outer 
lens  material.  This  approach  will  Hmit 
cumulative  haze  to  about  the  same  level 
without  the  need  to  retest  currmt 
materials. 

DATES:  The  amendment  is  e£Eective 
November  1, 1995. 
FOR  FURTHER  n«FORaMTION  CONTACT: 
Patrick  Boyd.  Office  of  Rulemaking 
(202-366-6346). 

SUPPLEMBfTARV  MFORMATION:  ^erra 
Products  of  livennofe.  California 
("Siena")  filed  a  "Petition  to  Amend 
FMVSS  106  Updating  Weather  &  Heat 
Testing  of  Vehicle  Lights  &  Reflecton." 
In  granting  the  petition.  NHTSA 
considered  that  three  principal  issues 
and  several  lesser  issues  merited  public 
consideration  and  comment.  An 
appropriate  notice  of  proposed 
rulemaking  (NPRM)  was  published  on 
March  9, 1993,  and  an  opportunity 
afforded  for  comment  (58  FR  13042).  Its 
primary  subject  concerned  the 
permissibility  of  a  minimum  amount  of 
haze.  NHTSA  noted  that  if  any  of  the 
other  issues  merited  the  initiation  of 
rulemaking,  a  supplemental  notice  erf' 
proposed  rulemaking  would  follow. 

Comments  on  the  NPRM  were 
received  from  Trucklite,  Truck  Safety 
Equipment  Institute  (TSEI).  American 
Automobile  Manufacturers  Assodatiffii 
(AAMA),  3M,  Chrysler  Corporation, 
Ford  Motor  Company,  General  Motors 
Corporation  (GM),  japan  Auto  Parts 
Industries  Associaticm  (JAPIA),  Peterson 
Manufacturing,  Thomas  Loughran,  and 
General  Electric  Plastics  (GEP). 

1.  Haze  Limit  fior  Reflex  Reflectors 

The  principal  issue  of  the  NPRM 
concerned  the  permissible  amount  c^ 
haze  after  outdoor  exposure  testing  of 
reflex  reflectors.  S5.1.2  of  Standard  No. 
108  establishes  requirements  for  plastic 
materials  used  for  optical  parts  such  as 
lenses  and  reflectors.  One  of  the 
requirements  (subsection  (c))  is  that 
plastic  materials  used  for  reflex 
reflectors  shall  meet  the  appearance 
requirements  of  paragraph  4.2.2  of  SAE 
Recommended  ftactice  j576c.  May 
1970,  after  the  3-year  expostue  test 
specified  in  the  Recommended  I^ctice. 
Paragraph  4.2.2  states  in  pertinent  part 
that  "The  exposed  samples,  when 
compared  with  the  unexposed  control 
samples,  shall  not  show  •  •  •  haze 
•  •  *."  Whether  a  sample  shows  haze 
has  traditionally  been  determined  by 
whether  haze  is  visible  to  the  naked  eye. 
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However,  all  plastics  will  develop  an 
amount  of  haze  during  the  weathering 
test  that  may  not  be  visible  to  the  naked 
eye.  but  which  is  measurable  by 
instrumentation. 

General  Electric,  the  manufacturer  of 
"i^exan,"  a  polycarbonate  plastic  resin 
used  in  reflex  reflectors,  has  stated  that 
its  polycarbonate  plastic  will  not  pass 
the  weathering  test  for  reflector  material 
unless  the  reflex  reflector  manufacturer 
coats  the  finished  product  with  an 
optical  coating  approved  by  GE.  In  its 
latest  revision  of  )576.  SAE  has  replaced 
the  visual  inspection  criterion  for  naze 
with  a  7-percent  haze  limit  for 
measurement  with  a  hazometer.  The 
committee  recommending  the  change 
considered  the  new  procedure 
equivalent  to  the  previous  practice  but 
more  objective.  Properly  coated 
polycarbonates  develop  about  6  {>ercent 
haze,  and  acrylics  develop  about  3 
percent  haze  in  exposure  tests 
conducted  in  Florida.  Such  products  are 
certified  under  the  present  test  and  will 
remain  in  compliance.  NHTSA  notes 
that  7  percent  haze  is  not  difficult  to 
discern  visually. 

Neither  Standard  No.  108  nor  SAE 
)S76c  "requires"  coating,  although  that 
process  may.  in  fact,  be  the  most 
practicable  way  to  meet  the 
requirements  of  both.  The  present 
requirement  may  imply  the  absence  of 
haze  after  weathering,  but  an  absolute 
requirement  of  zero  haze  is  neither 
practicable  nor  appropriate.  Industry 
studies  used  by  the  SAE  Lighting 
Committee  have  demonstrated  that 
degradation  of  reflex  reflector 
performance  can  be  limited  to  less  than 
17  percent  by  preventing  haze  in  excess 
of  7  percent,  but  that  degradation 
increases  rapidly  with  further  haze  to  a 
loss  of  over  80  percent  of  initial 
performance  at  21  percent  haze.  To 
control  reflex  reflector  degradation  and 
to  make  the  haze  test  more  objective,  the 
SAE  amended  its  Recommended 
Practice  to  establish  a  maximum 
allowable  limit  of  7  percent  haze  for 
plastics  used  for  reflex  reflectors. 

The  proposal  was  opposed  by  AAMA. 
Ford.  Chrysler.  GM.  and  JAPIA.  AAMA 
(supported  in  these  views  by  Ford, 
Chrysler.  GM.  and  GEP)  believes  that 
the  rulemaking  is  premature  for  two 
reasons.  The  first  is  that  "the  agency  has 
not  identified  any  safety  problem  arising 
from  inadequacies"  in  the  existing 
requirement.  The  second  is  that  "there 
is  no  currently  available  information  (to 
motor  vehicle  manufacturers]  that 
relates  haze  test  data  for  plastic 
materials  cunently  used  to  the 
performance  of  reflex  reflectors."  It 
recommended  that  the  agency  withdraw 
its  NPRM  and  issue  an  ANPRM  on  the 


subject.  The  comments  of  JAPIA  were 
similar  in  that  it  reouested  an  effiactive 
date  for  the  final  rule  5  years  after  its 
issuance  to  review  its  appropriateness. 

NHTSA  disagrees  that  the  rulemaking 
is  premature.  The  purpose  of  the 
rulemaking  is  to  ensure  that  an  existing 
requirement  will  more  closely  conform 
to  that  pottion  of  the  statutory  definition 
of  a  Federal  motor  vehicle  safety 
standard  that  it  "provides  objective 
criteria."  (15  U.S.C.  1391(2)).  The 
"inadequacy",  to  use  AAMA's  term,  of 
the  existing  reauirement  is  that  it  is 
subjective.  As  for  the  second  argument, 
the  SAE  considered  industry  data  on 
reflector  performance  with  various  haze 
filters  fitted  in  front  of  a  reflex  reflector 
to  quantify  performance  loss  with 
increased  haze,  and  it  reported  a 
subjective  demonstration  test  also  using 
haze  filters  (haze  filters  were  used  in  the 
experiments  rather  than  reflectors  in 
various  «veathered  states  because 
reflector  facets  prevent  the  use  of  a 
hazeometer  to  measure  the  degree  of 
haze).  NHTSA  believes  that  the  needs 
for  safety  are  met  by  the  ciurent 
requirement  that  plastic  materials  used 
in  optical  parts  such  as  lenses  meet  the 
weathering  test.  Absent  any  treatment  of 
the  raw  materials  that  affects  its  ability 
to  meet  J576  (see  discussion  below), 
optical  parts  fashioned  from  complying 

Elastic  materials  ought  to  have  the  same 
aze  resistance. 

AAMA  also  commented  that  the 
proposal  would  increase  the  stringency 
of  haze  requirements:  "[w)hereas  the 
current  Standard  calls  for  no  visually- 
perceptible  change  in  haze  resulting 
from  outdoor  exposure,  the  proposed 
revision  would  set  a  limit  on  the  total 
haze  of  the  exposed  sample.  Even 
unexposed  samples  exhibit  some 
measurable  haze  that  would  be  additive 
to  any  incremental  haze  produced  by 
the  three  year  outdoor  exposure  test." 
AAMA  is  not  aware  of  any  body  of  test 
data  demonstrating  whether  plastic 
materials  used  in  current  reflex 
reflectors  are  capable  of  meeting  a  post- 
exposure limit  of  7  percent. 

The  present  requirement  contained  in 
4.2.2  of  SAE  )576c  states  that  "the 
exposed  samples,  when  compared  with 
the  unexposed  control  samples,  shall 
not  show  surface  deterioration,  crazing, 
haze,  dimensional  changes,  color 
bleeding,  delamination,  or  loss  of 
surface  luster. "  The  determination  of 
surface  deterioration,  dimensional 
changes,  and  color  bleeding  require 
comparison  with  control  samples.  But 
the  SAE  bases  its  interpretation  of  the 
haze  requirement  on  the  premise  that 
low  levels  of  haze  are  invisible  to  the 
naked  eye.  and  it  is  certainly 
inappropriate  for  the  samples  to  have 


visible  haze  before  exposure.  Therefore, 
the  haze  test  is  actually  absolute:  the 
only  criterion  is  whether  the  exposed 
sample  has  visible  haze.  The 
"comparison"  of  visible  haze  to 
invisible  haze  is  nothing  more  than  a 
determination  of  the  visible  haze. 
Implicit  in  the  visual  test  requirement  is 
a  mutually  exclusive  concept  of  haze- 
it  is  either  visible  or  it  is  not  visible.  The 
concept  of  relative  haze  has  little 
meaning  unless  the  instnmientation  of 
the  proposed  method  of  measurement  is 
used. 

NHTSA  prestmies  that  the 
certification  of  present  materials  is 
based  on  test  data  in  the  possession  of 
.  material  manufacturers.  It  is  likely  that 
haze  measiuements  as  well  as  visual 
inspection  have  been  performed  on 
current  materials  following  exposure  to 
weathering,  but  visual  inspections  alone 
should  be  sufficient.  It  is  not  difficult  to 
detect  7  percent  haze  visually  and 
samples  already  found  to  endure 
weathering  without  the  development  of 
visually  perceptible  haze  are  unlikely  to 
have  developed  more  than  7  percent 
haze. 

The  proposal  was  supported  by 
Trucklite,  TSEI,  and  Peterson.  They 
pointed  out  that  the  SAE  Lighting 
Committee  haze  task  force  unanimously 
recommended  the  7  percent  haze  limit 
in  part  because  it  did  not  affect  the  use 
of  plastic  resins  currently  employed  for 
reflex  reflectors. 

On  balance,  the  agency  has  concluded 
that  there  is  no  demonstrable  reason  not 
to  adopt  the  7  percent  haze  limitation 
for  plastic  materials  used  for  reflex 
reflectors. 

The  second  part  of  the  NPRM 
concerned  a  proposed  cumulative  haze 
limit  of  7  percent  when  a  plastic  reflex 
reflector  is  installed  behind  a  plastic 
outer  lens  and  not  exposed  directly  to 
sunlight.  This  was  based  upon  draft 
SAE  language  and  was  opposed  by  the 
commenters.  Subsequent  to  the  NPRM 
the  SAE  modified  its  draft  so  that  a 
cumulative  haze  limit  was  an  optional 
part  of  its  specification.  NHTSA  has 
decided  not  to  impose  a  cumulative 
haze  limit  of  7  percent,  but  simply  to 
adopt  the  same  criterion  (7  percent  haze 
limit  with  direct  exposure).  Thus, 
S5. 1.2(c)  as  amended  by  this  notice  will 
apply  the  limit  and  other  criteria  to 
"plastic  materials  used  for  reflex 
reflectors  and  for  lenses  used  in  fit>nt  of 
reflex  reflectors." 

A  comment  &t>m  GE  indicated  that 
while  uncoated  "Lexan"  would  develop 
in  excess  of  30  percent  haze  in  a  Florida 
exposure  test,  the  addition  of  a  glass 
covering  lens  would  limit  haze  to  4  to 
6  percent.  GE  also  offered  data  to  show 
that  plastic  covering  lenses  provided 


similar  boiefits.  In  view  of  the  vast 
reducticHi  in  ultraviolet  exposure  of 
inner  reflectors  afforded  by  glass  or 
plastic  outer  lenses,  the  agency 
concluded  that  acrylic  and  anted 
polycarbonate  materials,  which 
experience  less  than  7  percent  haze 
under  direct  exposure,  would 
experience  negligible  haze  when 
protected  by  an  outer  lens.  Thoefore,  It 
is  not  necessary  to  consider  cumulative 
haze  when  material  suiuble  for  direct 
exposure  is  used  with  a  covering  lens, 
also  suitable  for  direct  exposure. 

NHTSA 's  decision  not  to  adopt  the 
cimiulative  haze  provisitm  should  allay 
industry  concerns  regarding  the  lack  of 
test  data  to  continue  recertifying 
existing  designs  using  covered  reflex 
reflectors,  but  it  may  have  the  effect  of 
necessitating  an  optical  coating  on  any 
polycarbonate  reflex  reflectors  which 
previously  relied  mi  an  outer  lens  to 
prevent  the  formation  of  visible  haze. 

The  SAE  haze  task  force  had  also 
considered  applying  the  7  percent  haze 
limit  to  plastic  headlamp  lenses  as  well 
as  reflex  reflectors,  but  it  decided  that 
more  work  was  required  to  define  the 
safety  needs  of  headlamps.  The  revision 
of  SAE  JS76  left  the  headlamp  lens 
requirement  unchanged  from  previous 
versions,  h  states  that  "plastic  material 
used  for  forward  road  iUumination 
devices,  excluding  cornering  lamps, 
shall  show  no  deterioration."  It  is  not 
clear  whether  that  specification  is  meant 
to  be  more  restrictive  than  the  7  percent 
haze  limit  for  reflectors,  but  it  has  the 
same  effect  in  practice  as  the  visual 
inspection  requirement  had  for  reflex 
reflectors. 

NHTSA  notes  that  in  Standard  No. 
108,  plastic  lenses  of  replaceable  bulb 
headlamps  are  subject  to  an  abrasion 
resistance  test,  and  that  most,  if  not  all, 
lenses  must  be  given  an  abrasion 
resistant  coating  to  meet  it.  It  has  been 
the  agency's  assumption  that  the  hard 
coating  would  also  protect  headlamps 
lenses  against  excessive  haze.  Standard 
No.  108  does  not  require  the  abrasion 
test  for  plastic  sealed  beam  headlamps, 
but  NHTSA  believes  that  it  is  industry 
practice  to  coat  plastic  sealed  beam 
lamps.  To  pursue  the  subject  of  haze 
limitations  for  headlamp  lens  material. 
NHTSA  requested  that  commenters 
address  five  specific  issues.  Ford  was 
the  sole  coomienter  on  the  first  four 
issues.  These  issues  and  Ford's 
comments  follow: 

(1)  Whether  there  are  any  replaceable 
bulb  headlamps  with  plastic  lenses  that 
do  not  use  a  hard  coating  to  achieve 
abrasion  resistance. 

Ford's  headlamps  of  this  type  all 
employ  a  hard  coating. 


(2)  Whether  all  abrasion  resistant 
coatings  also  prevent  the  formation  of 
more  than  7  percent  haze  on  samples  of 
plastics  used  in  headlamp  lenses  which 
are  subjected  to  the  3-year  test 

In  Ford's  experimce.  coatings  prevent 
formation  of  haze  that  exceeds  7 
percent 

(3)  Whether  there  are  any  seeled  beam 
headlamps  with  plastic  lemes  that  do 
not  use  a  hard  coatii^  for  either  haze  or 
abrasion  resistance. 

Ford  used  headlamps  of  this  type  in 
two  model  lines  for  one  model  year  each 
a  decade  and  a  half  aga  The  lamps  used 
an  acrylic  coating  to  prevent  yellowing 
of  the  polycarbonate  lens. 

(4)  Whether  the  adoption  of  a  7 
percent  haze  limit  fat  plastic  headlamp 
lenses  would  create  a  burden  on 
industry,  and  if  so,  the  nature  and 
severity  of  the  burden. 

Ford  does  not  believe  that  it  would 
create  a  burden  "except  possibly  for 
some  initial  additional  testing." 

(5)  Whether  the  industry  Cbvots 
harmonizaticm  of  Standard  No.  108  with 
SAE  )576  for  haze  resistance  of  plastic 
headlamp  lens  materials. 

Ford  and  another  coonnenter,  Truck- 
Lite,  supported  application  of  Standard 
No.  108  to  materials  for  plastic 
headlamp  lenses,  albeit  writh  the  more 
recent  versions  of  SAE  J576,  those  of 
1986  and  1991. 

It  appears  that  the  ahtasion  resistance 
requirements  for  replaceriile  bulb 
headlamps  and  the  industry  practice  of 
hard  coating  seeled  beuns  already  act  to 
prevent  haze  on  plastic  heedlamp  lenses 
that  exceed  7  percent  NHTSA  remains 
interested  in  any  SAE  attempts  to 
establish  an  appropriate  haze  criterion 
for  headlamp  lenses,  but  it  appears  that 
there  is  no  safety  need  for  rulemaking  at 
present. 

2.  Thermal  Degradation  of  Acrylic 
Reflex  Reflectors 

Sierra  also  claimed  that  current 
weathering  tests  do  not  address  the  loss 
of  reflector  performance  for  causes  other 
than  haze.  It  criticized  the  agency  for 
deleting  the  lens  warpage  test  in  1973 
which  regulated  distortion  fitMn  heat. 
Before  then,  Standard  No.  108 
incorporated  the  heat  test  of  SAE 
Standard  j575d  which  consisted  of 
operating  a  lamp  for  one  hour  in  a 
chamber  heated  to  120  degrees  F.  The 
lamp  would  reach  a  temperature  higher 
than  that  from  the  heat  c^the  filament. 
At  the  conclusion  of  the  test,  no 
warpage  could  result  that  would  "affect 
the  proper  functioning  of  the  device." 
Since  the  requirement  was  ambiguous. 
NHTSA  eliminated  it  However,  in  light 
of  Sierra's  complaiiit,  NHTSA  has 
reviewed  the  matter.  When  the  heat  test 


was  ddeted,  the  principal  concern  of 
the  test  seemed  to  be  gross  distortions 
of  through-optic  lenses.  It  appears  that 
the  heat  damage  to  a  lens  with  an 
integral  reflex  reflects  was  not 
considered. 

There  are  limited  data  indicating  thet 
acrylic  reflex  reflectors  may  sufln-frtm 
heat  degradation.  The  General  Electric 
Company  (GE)  has  reported  (NHTSA 
Docket  No.  108-4»RM-00001  S-01)  a 
weathering  test  in  Florida  in  whidi 
amber  and  yellow  acryfic  reflex 
reflectors  decreased  in  specific  intensity 
by  18  to  32  percent  after  an  exposure  of 
one  year,  regardless  of  the  angle  of 
exposure.  GE  attributed  the  decrease  in 
photometric  performance  to  minute 
distortions  of  the  reflex  lens  (which  the 
industry  call8"creep")  which  occurred 
when  the  plastics  were  exposed  to 
direct  sunlight  (temperatures  of  150  to 
160  degrees  F). 

In  view  of  this  test.  NHTSA  sought 
comments  on  the  potential  problem  of 
heat  degradation  of  acryfic  plastic  reflex 
reflectors.  NHTSA  requested 
commenters  to  address  the  following: 

(1)  Whether  the  commenter  has  test  or 
other  data  relating  to  the  performance  of 
acrylic  reflectors  after  exposure  to  heat. 

(2)  The  threshold  temj>eratures  for 
creep  and  stress  relaxation  for  acrylic 
plastics  used  for  lamp  lenses. 

(3)  Whether  creep  will  stabilize  or 
continue  indefinitely. 

(4)  The  maximum  temperature  acrylic 
lenses  may  endure  without  expoiencing 
visible  deformation. 

(5)  The  length  of  exposure  required 
for  stability  at  slightly  over  the 
threshold  temperature  and  at  the 
maximum  temperatiue  stated  in 
response  to  (4). 

(6)  The  maximum  loss  of  photometric 
performance  to  be  expected  if  the  creep 
and  stress  relaxation  eventually 
stabilize. 

(7)  The  maximiun  operating 
temperature  of  multiple  function  rear 
lamps  on  passenger  cars,  trucks,  and 
trailers  und«-  reafistic  extreme 
conditions. 

(8)  Whether  integral  reflex  reflectors 
would  degrade  under  the  conditions 
stated  in  response  to  (7). 

(9)  The  test  procedures  that  would  be 
effective  and  practicable  for  testing 
reflectors  and  lamps  with  integral 
reflectors  for  the  purpose  of  detecting 
which  devices  would  degrade 
significantly  in  service. 

Comments  were  received  from  TSEI, 
Pfeterson,  3M,  Ford,  and  Trucklite.  They 
reported  that  acrylic  devices  are 
designed  to  operate  up  to  about  170 
degrees  F  and  that  stress  relaxation 
begins  at  about  180  degrees.  A  heat  test 
of  plastic  samples  at  175  degrees  F  is 
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incorporated  by  reference  in  Standard 
No.  108.  The  amount  of  distortion 
experienced  at  temperatures  between 
180  and  200  degrees  F  depends  on  the 
residual  stress  at  the  particular  location, 
and  the  speed  at  which  it  stabilizes 
depends  on  the  temperature.  Unlike 
haze,  creep  is  not  indefinitely 
progressive:  stabilization  occurs  in  a 
matter  of  hours  at  elevated  temperature. 

All  lamp  manufacturers  reported 
using  a  heat  warpage  test  of  some  sort, 
even  though  no  longer  required  by 
Standard  No.  108.  Some  test  more 
stringently  than  SAE  J575d.  Some 
commenters  reported  using  photometric 
testing  after  a  heat  warpage  test  while 
others  used  a  visual  examination  (the 
method  set  forth  in  SAE  J575d). 
Peterson  reported  that  acrylic  lenses 
with  reflectors  subjected  to  SAE  )575d 
show  less  than  5  percent  losses  in 
photometric  brightness. 

The  agency  eliminated  the  warpage 
test  because  it  did  not  deem  it  required 
for  safety.  The  degradation  of  acrylic 
reflectors  alleged  by  Sierra  would  not  be  ■ 
detected  under  SAE  )575d  which 
specifies  a  visual  inspection. 

Creep  would  affect  a  reflex  reflector  in 
a  way  fundamentally  different  from 
haze.  Haze  reduces  the  brightness  of  the 
reflector  at  all  light  entrance  angles. 
Creep  may  cause  the  reflex  reflector  to 
lose  brightness  at  some  angles  while 
gaining  brightness  at  other  angles.  It 
ap(>ears  unlikely  that  the  loss  of 
brightness  reported  by  General  Electric 
was  the  result  of  cr«ep.  GE  did  not  test 
the  acrylic  reflectors  thoroughly  enough 
to  make  well  founded  conclusions  about 
their  performance. 

In  sum,  there  is  no  evidence  that 
reflex  reflectors  degrade  before  other 
visible  damage  occurs. 

3.  Dye  Loss  of  Acrylic  Reflectors  and 
Lenses 

Sierra  claimed  that  the  weathering 
test  of  Standard  No.  108  is  inadequate 
because  complying  red  and  amber 
acrylic  lenses  lose  their  color  in  use. 
NHTSA  responded  that  the  breakdown 
of  the  dye  may  not  be  a  property  of  the 
plastic  but  of  the  dye  itself.  Dyes  with 
higher  temperature  tolerance  are 
frequently  used  in  polycarbonate 
products  because  they  may  be  designed 
for  higher  temperature  applications  than 
acrylic  products,  but  there  is  no 
property  of  acrylic  plastic  which 
contributes  to  fading.  NHTSA 
understands,  however,  that  the  SAE 
adopted  the  three-year  test  when  plastic 
began  to  replace  glass  because  of  some 
concern  that  plastic  would  not  be  as 
fade  resistant  as  glass. 

NHTSA  requested  that  commenters 
provide  information  on  the  following: 


(1)  Whether  the  commenter  has  test  or 
other  data  relating  to  fading  or  loss  of 
dye  color  in  acrylic  or  polycarbonate 
lenses  through  exposure  to  heat  or 
weathering. 

(2)  Wheuer  any  data  exist  indicating 
that  acrylic  or  polycarbonate  lenses  fade 
or  do  not  fade  under  realistic  operating 
conditions. 

(3)  The  conditions  under  which 
fading  could  be  expected. 

(4)  Whether  there  is  any  reason  to 
believe  that  acrylic  lenses  are  more 
subject  to  this  type  of  degradation  than 
polycarbonate  lenses. 

(5)  Whether  the  conunenter  has 
observed  faded  lenses  in  service  and,  if 
so,  what  views  the  commenter  has  about 
the  cause  of  the  fading. 

(6)  Whether  the  three-year  test  of  SAE 
)576,  conducted  in  Florida  and  Arizona, 
is  sufficient  to  identify  plastic  materials 
prone  to  fade  in  color. 

(7)  The  kind  of  test  procedure  that 
would  be  effective  and  practicable  for 
testing  lenses  or  plastic  materials  used 
in  lenses  to  detect  any  propensity  to 
fade  significantly  in  service. 

Comments  were  received  from  TSEI, 
Peterson.  3M,  Ford.  Trucklite.  and 
Thomas  Loughran,  The  commenters 
believe  that  the  three  year  weathering 
test  of  SAE  J576  is  adequate  to  idenUfy 
plastic  materials  that  are  prone  to 
fading.  Acrylic  materials  do  not  appear 
to  have  a  greater  tendency  to  fade  than 
polycart>onate  materials.  Peterson  has 
observed  that  dyes  used  in  acrylic 
material  darken  slightly  as  a  result  of 
sustained  exposure  to  sunlight.  TSEI 
reported  that  the  only  faded  lenses  in 
service  which  have  been  observed  by  its 
membership  have  been  identified  as 
n)ade  of  noncomplying  materials.  Mr 
Loughran  suggested  that  faded  lenses 
result  from  the  practice  of  blending 
virgin  and  reground  material  with 
additional  dye  at  the  time  of  molding. 

Ford  suggested  that  a  modified  xenon 
accelerated  weathering  test  would  be 
effective  for  testing  colored  plastic 
materials  for  their  propensity  to  fade  in 
service.  This  test  would  be  configured  to 
correlate  with  the  three  year  weathering 
test.  The  object  of  accelerated  testing 
with  xenon  lamps  would  be  increased 
productivity  rather  than  increased 
accuracy  of  detection. 

The  comments  were  unanimous  in 
supporting  the  existing  rule  as  an 
effective  and  sufficient  test  for  dye  loss 
of  lamp  and  reflector  materials. 
However,  it  appears  from  Mr. 
Loughran 's  comment  that  the 
uncontrolled  use  of  reground  material 
and  added  dye  can  create  noncomplying 
plastic  material  to  a  greater  degree  than 
the  lamp  industry  recognizes.  NHTSA 
believes  that  the  fading  problem 


observed  by  the  petitioner  is  the  likely 
result  of  lamp  manufacturing  practices 
brought  to  its  attention  by  Mr. 
Lou^ran.  Accordingly,  there  appears  to 
be  no  reason  to  change  the  present 
weathering  test. 

With  respect  to  Mr.  Loughran 's 
comments.  NHTSA  takes  this 
opportunity  to  present  its  views  on  the 
obligations  of  a  manufacturer  of  reflex 
reflectors.  The  haze  requirement  is 
imposed  by  S5.1.2  upon  "plastic 
materials  used  in  optical  parts".  SAE 
Standard  J594f  "Reflex  Reflectors" 
January  1977  as  incorporated  into 
Standard  No.  108  at  3.2  references  the 
plastic  material  test  of  SAE  J576.  This 
imposes  an  obligation  upon  the 
manufacturer  of  a  reflex  reflector  to  use 
plastic  materials  meeting  J576.  Thus,  the 
manufacturer  has  an  obligation  to 
ensure  that  its  acts  do  nothing  to  negate 
the  conformance  of  the  raw  material 
with  the  tests  of  J576  when  it  is 
fashioned  into  reflectors. 

A  weathering  test  performed  by 
NHTSA  and  comments  to  the  docket 
suggest  that  lainp  manufacturers  need  to 
take  care  that  their  coating  practices 
actually  meet  the  specifications  used  by 
plastic  manufacturers  to  certify  material 
properties.  NHTSA's  test  included 
coated  and  uncoated  "Lexan"  samples 
exposed  in  Florida  and  Arizona.  The 
uncoated  samples  failed  the  test  visually 
as  well  as  by  the  development  of  more 
than  7  percent  haze  before  the  end  of 
the  first  year  at  both  exposure  sites.  At 
the  end  of  the  second  year,  the  coated 
Arizona  sample  had  developed  slightly 
less  than  7  percent  haze,  but  haze  was 
plainly  visible.  The  coated  Florida 
sample  had  failed  in  both  respects  with 
10.5  percent  haze  after  a  two-year 
exposure.  Its  uncoated  mate  had 
developed  10.3  percent  haze  in  one 
year.  At  the  end  of  the  third  year,  the 
large  haze  reductions  of  the  coated 
specimens,  seen  after  one-  and  two- 
years  exposure,  had  disappeared.  Both 
Arizona  specimens  had  slightly  less 
than  20  percent  haze  and  both  Florida 
specimens  had  slightly  more  than  30 
percent  haze.  The  24-month  results 
were  available  at  the  time  of  the  NPRM 
and  were  placed  in  the  docket. 

TSEI  and  Peterson  commented  on  the 
24-month  test  results,  and  Thomas 
Loughran 's  comment  is  relevant  to  cases 
of  premature  degradation.  TSEI  and 
Peterson  consider  the  failure  of  coated 
sample  to  be  an  anomaly, 
uncharacteristic  of  the  performance  of 
all  other  coated  polycarbonates  in  their 
experience.  In  their  view,  the  failure  is 
due  to  a  faulty  coating.  Peterson 
suggested  that  either  the  coating 
thickness  or  the  curing  process  was  not 
performed  in  accordance  with  the 


plastic  manufacturer's  specifications. 
The  rapid  surface  degradation  of  both 
coated  samples  occurring  in  the  period 
between  24  and  36  monms  exposure 
and  the  apparent  flaking  of  the  coating 
of  the  Arizona  18-month  specimen 
support  Peterson's  opinion  of  faulty 
coating. 

Mr.  Loughran  was  concerned  that 
coated  polycarbonates  may  not  meet  the 
7  percent  haze  limit  either  as  samples  or 
as  finished  products.  He  cited 
knowledge  of  Arizona  exposure  tests  in 
which  coated  polycarbonate  reflectors 
sufliered  60  percent  to  70  percent  losses 
in  reflective  performance,  and  he 
suggested  testing  of  finished  products  as 
well  as  material. 

Mr.  Loughran 's  experience  appears  to 
be  at  odds  with  the  confidence  of  TSEI, 
Peterson,  Trucklite,  and  the  SAE  haze 
task  force  that  coated  polycarbonate 
plastic  will  haze  less  Oian  7  percent  in 
a  3-year  exposure  test.  However,  it  is 
likely  that  departiu^s  from  virgin 
material  and  poor  coating  practices  can 
combine  to  cause  inferior  performance 
in  products  nominally  made  from 
certified  materials. 

These  data  suggest  the  beneficent 
effect  of  coating  on  polycarbonate 
plastic  will  not  be  sufficiently  durable 
to  meet  the  performance  certified  after 
the  material  unless  the  material 
manufacturer's  recommendations  are 
followed  rigorously.  While  the  presence 
of  some  coating  material  does  not 
guarantee  compliance,  the  absence  of 
coating  seems  to  ensure  that  plastics 
such  as  polycarbonates  will  quickly  fail 
the  haze  test.  Use  of  coatings  with  a  tint 
element  visible  under  an  ultraviolet 
inspection  light  affords  a  simple, 
practicable  way  for  regulatory  bodies 
such  as  NHTSA  to  discern  whether 
relevant  plastic  materials  have  been 
coated.  TTie  3-year  test  period  appears  to 
be  unnecessarily  long  in  those  instances 
where  test  failures  occur  long  in 
advance,  such  as  samples  that  manifest 
haze  at  the  end  of  an  exposure  of  only 
a  year's  duration.  Failure  to  tint,  and 
premature  hazing  afforded  a  basis  upon 
which  NHTSA  can  determine 
noncompliance  without  having  to 
complete  pro  forma  the  3-year  test' 
period  and  unnecessarily  delay  the 
remedy  of  a  noncompliant  product. 

4.  Miscellaneous  Issues 

3M  suggested  that  a  test  measuring 
reflective  brightness  before  and  after 
exposure  of  retroreflective  devices  be 
established  as  an  alternative  to  haze 
testing  so  that  sheeting  material  devices 
could  qualify  as  reflex  reflectors.  No 
specific  test  procedures  or  criteria  were 
included  in  the  comment.  Because  this 
issue  is  beyond  the  scope  of  the  present 


rulemaking,  it  could  not  be  not 
considered  in  formulating  the  final  rule. 

Rulemaking  Anal3rse8 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  has  not  been 
considered  under  E.O.  12866.  NHTSA 
has  considered  the  impacts  of  this 
rulemaking  action  and  has  determined 
that  it  is  not  significant  under 
Department  of  Transportation  regulatory 
policies  and  procedures.  The  stringency 
of  the  haze  requirement  would  not  be 
changed.  Further,  manufacturers  of 
plastic  materials  are  currently 
measuring  the  haze  of  weathered 
samples  by  ASTM  D  1003.  which  will 
govern  the  certification  to  the  7  percent 
haze  limit.  In  addition,  according  to  the 
agency's  observation  that  haze  not 
detectable  by  the  human  eye  is  also  less 
than  7  percent,  conformance  of  a 
reflector  with  the  haze  requirement 
could  stiU  be  judged  with  the  naked  eye. 
Impacts  of  the  final  rule  are,  therefore, 
be  so  minimal  as  not  to  warrant 
preparation  of  a  full  regulatory 
evaluation. 

Regulatory  Flexibility  Act 

The  agency  has  also  considered  the 
effects  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
effect  upon  a  substantial  number  of 
small  entities.  Manufacturers  of  plastic 
materials  are  generally  not  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  Further, 
small  organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  as  the  price  of  new  motor 
vehicles  should  not  be  impacted. 
Accordingly,  no  Regulatory  Flexibility 
Analysis  has  been  prepared. 

Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612  on  "Federalism."  It  has  been 
determined  that  the  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  purposes  of  the  National 
Environmental  Policy  Act.  The 
rulemaking  action  would  not  have  a 
significant  effect  upon  the  environment. 

Civil  Justice  Reform 

This  rule  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
30103  (formerly  section  103(d)  of  the 


National  Traffic  and  Motor  Vehicle 
Safety  Act  (15  U.S.C.  1392(d)), 
whenever  a  Federal  motor  vehicle  safety 
standard  is  in  effect,  a  state  may  not 
adopt  or  maintain  a  safety  standard 
applicable  to  the  same  aspect  of 
performance  which  is  not  identical  to 
the  Federal  standard.  Forty-nine  U.S.C 
30161  (formerly  Section  105  of  the  Act 
(15  U.S.C.  1394))  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending,  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  fot 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing,  49 
CFR  Part  571  is  amended  as  follows: 

1.  The  authority  section  continues  to 
read  as  follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30161;  delegation  of  authority  at  49 
CFR  1.50. 

2.  In  §571.108,  S5.1.2(c)  is  revised  to 
read: 

§571.108    Standard  No.  108;  Lamps, 
renactive  devices,  and  associated 
squipmcnL 

»        •        •        •        • 

S5.1.2  *   •  • 

(c)  After  the  outdoor  exposure  test, 
plastic  materials  used  for  reflex 
reflectors  and  for  lenses  used  in  front  of 
reflex  reflectors  shall  not  show  surface 
deterioration,  crazing,  dimensional 
changes,  color  bleeding,  delamination, 
loss  of  surface  luster,  or  haze  that 
exceeds  7  percent  as  measured  under 
ASTM  D  1003-61. 

Issued  on:  October  27. 1994. 
Christopher  A.  Hart, 

Deputy  Administrator. 

[PR  Doc.  94-27152  Filed  11-1-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERKM 
Fish  and  WNdilfs  SsrviM 

SOCFRPartIT 

RIN  101S  AC97 

Endangsrsd  Mid  ThrsatMied  WUdiNs 


RsdassNIcslion  of  ths  Snaks  RhMr 
Sprtn^Summer  Chinook  Salmon  and 
th«  Snaka  Rlwsr  Fall  Chinook  Saknon 
From  ThraaMnad  to  Endangarad 
Status 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnOM:  Emergency  rule. 


SUMMMMY:  The  Fish  and  Wildlife  Service 
is  reclassifying  the  Snake  River  spring/ 
summer  chinook  salmon  {Oncorhyncnus 
tshawytscha)  and  the  Snake  River  fall 
chinook  salmon  from  threatened  to 
endangered  status  under  the  emergency 
provisions  of  the  Endangered  Species 
Act  of  1973  (Act).  This  reflects  a 
determination  by  the  National  Marine 
Fisheries  Service,  which  has 
jurisdiction  for  these  species,  that  the 
species  warrant  emergency 
reclassification  based  on  a  proiected 
decline  in  adult  Snake  River  chinook 
salmon  abundance.  This  determination 
by  NMFS  was  published  in  the  August 

18. 1994,  Federal  Register. 
EFFECnvc  DATE:  This  emergency  rule  is 
effective  from  August  18, 1994.  to  May 

26. 1995. 

FOR  FURTtcR  mmmimoH  contact:  Ms. 
Jamie  Rappaport  Clark,  Chief.  Division 
of  Endangered  Species,  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive, 
Mail  Stop  452.  Arlington.  Virginia 
2220.1(703/358-2171). 
SUPPLEMENTAftY  INFORMATICN:  Under  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.),  and  in  accordance  with 
Reorganization  Plan  No.  4  of  1970,  the 
National  Marine  Fisheries  Siervices 
(NMFS),  National  Oceanic  and 
Atmospheric  Administration. 


Department  of  Commerce,  is  responsible 
for  the  Snake  River  spring/sununer  and 
fall  chinook  salmon.  Under  section 
4(a)(2)  of  the  Act,  NMFS  mint  decide 
whether  a  species  under  its  jurisdiction 
should  be  classified  as  endangered  or 
threatened.  The  Fish  and  Wildlife 
Service  (Service)  is  responsible  for  the 
actual  addiUon.  deletion  and 
amendment  of  the  List  of  Endangered 
and  Threatened  Wildlife  in  50  CFR 
17.11(h)  (List). 

NMFS  published  its  determination  of 
threatened  status  lor  the  Snake  River 
spring/summer  chinook  salmon  and  the 
Snake  River  fall  chinook  salmon  on 
April  22,  1992  (57  FR  14653). 
Accordingly,  the  Service  added  the 
species  to  the  List  on  September  23, 
1993  (58  FR  49880).  On  August  18. 
1994.  f^JMFS  pubUshed  an  emergency 
interim  rule  in  the  Federal  Segfarter  (59 
FR  42529)  reclassifying  the  Snake  River 
spring/summer  chinook  salmon  and  the 
Snake  River  foil  chinook  salmon  from 
threatened  to  endangered  status  based 
on  new  data  that  indicates  that  critically 
low  salmon  returns  are  expected  for 
1994.  Accordingfy,  the  Service  is 
amending  the  List,  pursuant  to  the 
emergency  provisions  of  section  4(b)(7) 
of  the  Act,  to  reflect  the  revised  stattis. 

During  the  240  days  this  emergency 
rule  is  in  effiect.  NMFS  will  initiate  and 
complete  a  rulemaking  (with  a  public 
comment  period)  to  extend  the 
reclassification  of  Snake  River  spring/ 
summer  and  fall  chinook  salmon  to 
endangered  status  under  the  Act  until 
such  time  as  reclassification  or  delisting 
is  warranted.  This  action  of  the  Service 
to  amend  the  List  in  accordance  with 
the  determination  by  NMFS  is 
nondiscretionary.  Therefore,  in  view  of 
the  public  comment  period  that  will  be 
provided  by  NMFS  on  the  proposed 
reclassification,  the  Service  finds  that 
good  cause  exists  to  omit  the  notice  and 
public  comment  procedures  of  5  U.S.C. 
553(b)  and  to  make  this  action  effective 
on  August  18. 1994.  the  date  of 
publication  of  NMFS'  emergency 


interim  rule,  waiving  the  30-day 
effective  date  provision  of  5  U.S.C. 
553(d). 

National  Environmental  Folicy  Act 

The  Service  has  determined  that  an 
Environmental  Assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969.  need 
not  be  prepared  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endaingered  Species  Act  of 
1973.  as  amended.  A  notice  outlining 
the  Service's  reasons  for  this 
determination  was  published  in  the 
Federal  Registar  on  October  25, 1983 
(48  FR  49244). 

List  of  Subiects  in  50  CFR  Fait  17 

Endangered  and  threatened  species, 
Export.  Import,  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 
PART  17— [AMENDED] 

Accordingly,  part  17,  subchapter  B  of 
chapter  L  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AHlfaaritT:  16  U.S.C  1361-1407;  16  U.S.C 
1531-1544: 16  U.S.C  4201-4245;  Pub.  L  99- 
625. 100  SUt.  3500,  unless  otherwise  noted. 

f  17.11    [Amendad] 

2.  Section  17.11(h)  is  amended  by 
suspending  the  two  entries  in  the  table 
for  the  Sn^e  R.  Vertebrate  populations 
of  "Salmon,  chinodt"  under  FISHES, 
effective  August  18. 1994.  to  May  26. 
1995. 

3.  Section  17.11(h)  is  amended  by 
adding  the  following  entries  to  the  table 
immediately  after  the  two  suspended 
Snake  R.  Vertebrate  populations  of 
"Salmon,  chinook"  under  FISHES,  to  be 
effective  from  August  16. 1994.  to  May 
26, 1995.  and  to  reed  as  follows: 


Species 


Conwnon  name 


ScienWac  name 


Vertebrate  population 
«i4wre  endangered  Of 


Status 


Wtien  listed 


Crtticai 
habitat 


Special 
rules 


FISHES 


Species 


Common  name 


Scientific  name 


Vertebrate  population 

re  endangerc 

ttweatened 


Historic  range          where  endangered  or  Status        When  listed      9^^        Special 

.1 — > .  habitat  rules 


Salmon,  chinook Oncorhynchus 

tshawytscha. 


Salmon,  chinook  Oncorhynchus 

tshawytscha. 


North  Pacific  Basin  Snal<e  R.  (U.S.A.— ID, 
from  U.S.A.  (CA)  OR.  WA)  (mainstem 
to  Japan.  and  the  following 

subbasins-Tucannon 
R..  Grande  Ronde  R., 
Imnaha  R.,  and 
Salmon  R.)  spring/ 
summer  run,  natural 
population(s),  wtier- 
ever  fourxJ. 
North  Pacific  Basin     Snake  R.  (U.S.A.— ID, 
from  U.S.A.  (CA)       OR,  WA)  (mainstem 
to  Japaa  and  the  following 

sut)basins-TucanrKXi 
R.,  Grande  Ronde  R., 
Imnaha  R..  Salmon 
R.,  and  Clearwater 
R.)  fall  run,  natural 
population(s),  wtier- 
ever  fourxl. 


Dated:  Septen^ier  23, 1994. 
Mollie  H.  Beattie. 

Director.  Fish  and  Wildlife  Service. 

(PR  Doc.  94-27124  Filed  11-1-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheiic 
Adminiatration 

50  CFR  Part  638 

[Docket  No.  940677-4177;  I.D.  090994D] 

Coral  and  Coral  Reefa  of  the  Gulf  of 
Mexico  and  the  South  Atlantic 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  closes  the  fishery  for 
live  rock  in  the  exclusive  economic 
zone  (EEZ)  off  the  southern  Atlantic 
states.  This  action  is  necessary  to 
prevent  exceeding  the  1994  harvest 
quota. 

EFFECTIVE  DATE:  November  1. 1994, 
through  December  25,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Craiunore,  813-570-5305. 
SUPPLEMENTARY  INFORMATION:  Coral  and 
coral  reefs  in  the  EEZ  off  the  southern 
AUantic  states  and  in  the  Gulf  of  Mexico 
are  managed  imder  the  Fishery 
Management  Plan  for  Coral  and  Coral 
Reefs  of  the  Gulf  of  Mexico  and  the 
South  Atlantic  (FMP).  The  FMP  was 
prepared  by  the  Gulf  of  Mexico  and 


South  Atlantic  Fishery  Management 
Councils  and  is  implemented  through 
regulations  at  50  CFR  part  638  under  the 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act. 

Under  an  emergency  interim  rule 
effective  through  September  26, 1994 
(59  FR  32938,  June  27.  1994),  and 
extended  through  December  25, 1994 
(59  FR  47563,  September  16, 1994), 
NMFS  established  a  1994  harvest  quota 
of  485,000  lb  (219,992  kg)  for  Uve  rock 
in  the  EEZ  off  the  southern  Atlantic 
states.  Section.  638.28(d)  of  that 
emergency  interim  rule  requires  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  to  close  the  live  rock 
fishery  in  the  EEZ  off  the  southern 
Atlantic  states  when  the  1M94  harvest 
quota  is  reached,  or  is  projected  to  be 
reached. 

The  AA  has  determined  that  the  quota 
will  be  reached  on  October  31, 1994. 
Accordingly,  the  live  rock  fishery  in  the 
South  Atlantic  EEZ  is  closed  effective 
.12:01  a.m.,  local  time,  November  1, 
1994,  through  December  25, 1994,  the 
end  of  the  period  of  effectiveness  of  the 
emergency  interim  rule.  Ehuing  the 
closure,  live  rock  may  not  be  harvested 
or  possessed  in  the  EEZ  off  the  southern 
Atlantic  states,  and  the  purchase,  barter, 
trade,  and  sale  of  live  rock  in  or  fit)m 
the  EEZ  off  the  southern  Atlantic  states 
is  prohibited.  The  latter  prohibition 
does  not  apply  to  live  rock  that  was 
harvested  prior  to  November  1, 1994. 

Classification 

This  action  is  required  by  50  CFR 
638.28(d)  and  is  exempt  from  review 
under  E.O.  12866. 


E  516,557  NA  NA 


E  516.557 


NA  NA 


Authority:  16  U.S.C  1801  et  seq. 

Dated:  October  27, 1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-27083  Filed  10-27-94;  4:33  pmi 
BiLUNG  COOE  3S10-22-F 


50  CFR  Part  672 

P.D.  0908928] 
RIN0648-AD44 

Groundfish  of  the  Gulf  of  Alaaka; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (I.D. 
090892B),  which  were  published 
Wednesday,  October  5,  1994.  The 
regulation  established  standard 
groundfish  product  types  and  standard 
product  recovery  rates  for  purposes  of 
managing  the  groimdfish  fisheries  off 
Alaska. 

EFFECTIVE  DATE:  November  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Chappell,  301-713-2341. 
SUPPLEMENTARY  INFORMATION:  On 
October  5, 1994  (59  FR  50699),  NMFS 
published  a  final  rule  to  implement  a 
regulatory  amendment  estabUshing 
standard  groundfish  product  types  and 
standard  product  recovery  rates  (PRRs) 


UMI 
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for  purposiAs  oi  managing  the  groundfish 
fisheries  off  Alaska  and  specify  certain 
product  types  and  PRRs  that  may  be 
used  to  calculate  round-weight 
equivalents  of  pollock  for  purposes  of 
calculating  amounts  of  pollock  roe  that 
may  be  retained  onboard  a  vessel  during 
the  pollock  fishery.  The  final  rule  is  to 
be  effective  November  4,  1994.  In  that 
rule,  the  amendatory  instruction  that 
revises  $672.20  was  inadvertently 
omitted. 

Correction  of  Publicalioa 

Accordingly,  the  publication  on 
October  5. 1994  (59  FR  50699)  of  the 
final  regulations  (I.D.  090892B),  which 
were  the  subject  of  FR  Doc.  94-24637. 
is  corrected  as  follows: 

S672.20    (CofTKtwl] 

On  page  50701.  in  the  middle  column 
befoiv  $672.20.  the  following 
amendatory  instruction  is  added  to  read 
as  follows: 

"3.  In  §672.20.  paragraph  (i)(4)  is 
removed,  paragraphs  (i)(5)  through  (7) 
are  redesignated  as  (i)(4)  through  (6). 
paragraph  (i)(3)  is  revised,  and  a  new 
paragraph  (j)  is  added  to  read  as 
follows:". 

Dated:  October  26. 1904. 
CharlM  KameUa. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc  94-27084  Filed  11-01-94;  8:45  ami 

•HJJNO  COOC  3S10-lX-f 


SOCFRPartCTS 

[Docket  No.  •31100-4043;  LD.  102M4A] 

Qroundfish  of  the  Bering  Sea  and 
Aleutian  Manda  Area 

AGENCY:  h4ational  Marine  Fisheries 

Service  (NMFS).  ^4•tiooal  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Apportionment  of  reserve. 

SUMMARY:  NMFS  is  apportioning  reserve 
to  certain  target  species  in  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
allow  for  ongoing  harvest  and  account 
for  previous  narvest  of  the  total 
allowable  catch  (TAC). 
EFFECTIVE  MTE:  12  noon.  Alaska  local 
time  (A.l.t.).  October  28. 1994.  until  12 
midnight,  A.l.t..  December  31.  1994. 
FOR  FUimCR  INFORMATION  CONTACT: 
Andrew  N.  Smoker.  907-586-7228. 
SUPPlfMBITARY  MFORMATION:  The 
groundfish  fishery  in  the  U.S.  BSAI 
exclusive  economic  zone  is  managed  by 
NMFS  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prei>ared  by  the 
North  Pacific  Fishery  Management 
Coundl  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  675. 

The  Director,  Alaska  Region,  NMFS. 
has  determined  that  the  initial  TACs 
specified  for  Pacific  ocean  perch  in  the 
Bering  Sea  subarea  (BS),  and  for 
yellowfin  sole  and  arrowtooth  flounder 
in  the  Bering  Sea  and  Aleutian  Islands 
management  area,  need  to  be 


supplemented  fit>m  the  nonspecific 
reserve  in  order  to  continue  operations 
and  account  for  prior  harvest  Therefore, 
in  accordance  with  $  675.20(b),  NMFS  is 
apportioning  from  the  reserve  to  TACs 
for  the  following  species:  (1)  For  the  BS- 
286  metric  tons  (mtlto  Pacific  ocean 
perch:  (2)  for  the  BSAI-22,549  mt  to 
yellowfin  sole  and  1.500  mt  to 
arrowtooth  flounder. 

These  apportionments  are  consistent 
with  §675.20(a)(2)(i)  and  do  not  result 
in  overfishing  of  a  target  species  or  the 
"other  species"  category,  because  the 
revised  TACs  are  equal  to  or  less  than 
specifications  of  acceptable  biological 
catch. 

Qassification 

This  action  is  taken  under  50  CFR 
675.20  and  is  exempt  from  review  under 
E.O.  12866. 

The  Assistant  Administrator  for 
Fisheries.  NOAA.  has  determined, 
under  section  553(d)(3)  of  the 
Administrative  Procedure  Act  and  50 
CFR  675.20(b)(2).  that  good  cause  exisU 
for  waiving  the  opportunity  for  public 
comment  and  the  30-day  dielayed 
effectiveness  period  for  this  action. 
Fisheries  are  currently  taking  place  that 
will  be  supplemented  by  this 
apportionment.  Delaying  the 
implementation  of  this  action  would  be 
disruptive  and  costly  to  these  ongoing 
operations. 

Authority:  16  U.S.C  1801.  etaeq. 
Dated:  October  28. 1994. 
David  S.  Cmtiii. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc.  94-27180  Filed  10-28-94;  1:44  pm| 
aajjMQ  ooot  3sts-o-r 
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TWs  sedian  o*  the  FEDERAL  REGISTER 
contains  notices  to  the  public  ol  the  proposed 
issuance  o<  mies  and  regulations.  The 
purpose  of  these  noioea  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  finai 
rules. 


NUCLEAR  REGULATORY 
COMMSSKM 

10  CFR  Parts  50,  55,  AND  73 

RIN  3150-AF18 

ReAidfon  of  Reporting  Requirements 
Imposed  on  NRC  Licensees 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  reduce 
reporting  requirements  currently 
imposed  on  water-cooled  nuclear  power 
reactor,  research  and  test  reactor,  and 
nuclear  material  licensees.  This  action 
would  reduce  the  regulatory  burden  on 
NRC  licensees.  The  proposed  rule 
would  implement  an  NRC  initiative  to 
review  its  current  regulations  with  the 
intent  to  revise  or  eliminate  duplicative 
or  unnecessary  repKUting  requirements. 
The  proposed  amendments  would:  (1) 
Eliminate  the  current  requirement  fbr 
licensees  to  submit  summary  reports  of 
containment  leakage  rate  tests  to  the 
NRC  (10  CFR  Part  50— Appendix  J),  but 
preserve  the  requiremmts  in  §§  50.72 
and  50.73  under  which  licensees 
ciurently  report  any  instances  of  leakage 
exceeding  authorized  limits  in  the 
technical  specificationa  of  the  hcense; 
(2)  revise  10  CFR  55.25  to  refer  licensees 
to  a  similar  reporting  requirement  in  10 
CFR  50.74(c)  and  require  notification  of 
operator  incapacity  only  in  case  of 
permanent  disability  or  illness;  and  (3) 
eliminate  the  requirement  for  quarterly 
submittal  of  safeguards  event  logs 
presently  contained  in  10-CFR 
73.71(c)(2)  and  Appendix  G  to  Part  73. 
DATES:  The  comment  pericxi  expires 
December  19,  1994.  Comments  received 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  the  Commission 
is  able  to  assure  consideration  only  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Mail  written  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 


Commission,  Washington,  DC  20555- 
0001,  Attention:  Docketing  and  Service 
Branch.  Comments  may  be  dehvered  to 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville,  MD,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

Copies  of  the  draft  regulatory  analysis, 
the  finding  of  no  significant  impact,  the 
supporting  statement  submitted  to 
OMB,  and  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.  (Lower  Level), 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Naiem  S.  Tanious.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555.  Telephone  (301)  415-6103. 

Background 

On  January  7. 1994,  the  Executive 
Director  for  Operations  (EDO)  sent  to 
the  Commission  SECY-94-003,  "Plan 
for  Implementing  Regulator>'  Review 
Group  Recommendations."  The 
Commission  approved  these 
recommendations  for  reducing 
regulatory  burden  on  its  licensees.  This 
proposed  rule  is  one  of  several 
rulemaking  and  otl^r  regulatory  actions 
that  the  NRC  staff  is  developing  to 
implement  those  recommendations. 

During  the  NRC  staff  review  of  the 
regulations,  Federal  Registernotices 
were  published  on  February  24, 1992 
(57  FR  6299)  and  June  19. 1992  (57  FR 
27394)  that  soUcited  the  views  of  the 
public,  the  nuclear  power  industry,  and 
other  interested  parties  regarding 
reduction  of  the  regulatory  burden  and 
reporting  requirements.  Comments  were 
received  in  response  to  those  notices.  A 
summary  of  the  comments  received  that 
are  pertinent  to  this  action  is  included 
in  this  document. 

Discussion 

These  proposed  amendments  would: 

(1)  Eliminate  the  ciirrent  requirement 
for  licensees  to  submit  summary  reports 
of  containment  leakage  rate  tests  to  the 
NRC  (10  CFR  Part  50-Appendix  J),  but 
preserve  the  requirements  in  §§  50.72 
and  50.73  under  which  licensees 
currently  report  any  in.«itftiK4^  of  leakage 
exceeding  authorized  limits  in  the 
technical  specifications  of  the  license; 

(2)  revise  10  CFR  55.25  to  refer  licensees 
to  a  similar  re]>orting  requirement  in  10 
CFR  50.74(c)  and  require  notification  of 
operator  incapacity  only  in  case  of 
permanent  disability  or  illness;  and  (3) 


eliminate  the  requirement  for  quarteriy 
submittal  of  safieguards  event  logs 
presently  contained  in  10  CFR 
73.71(c)(2)  and  Appendix  G  to  Part  73. 

Although  these  propcKsed  reduction  in 
reporting  requirements  were  disciissed 
in  Federal  Register  notices  pubh^ied 
on  February  24, 1992  (57  FR  6299)  and 
June  19, 1992  (57  FR  27394),  the  public 
is  again  invited  to  submit  comments. 
Specifically,  the  NRC  requests 
comments  and  supporting  raticmate  on 
the  appropriateness  of  eliminating  or 
consolidating  these  reporting 
requirements  and  whether  the  pubUc 
health  and  safety  will  be  adversely 
affected  by  these  changes. 

Elimination  of  Reporting  Requirements 
from  10  CFR  Part  50.  Appendix  J 

10  CFR  Part  50,  Appendix  J,  currmtly 
requires  all  water-cooled  nuclear  power 
reactor  licensees  to  conduct 
containment  leakage  testing.  The 
containment  leakage  tests  demonstrate 
that  the  containment  system  meets  all 
the  leakage  criteria  specified  in  the 
technical  specifications  of  the  licenses. 
Currently,  Section  V.B.  of  Appendix  J 
requires  licensees  to  submit  a  summary 
report  of  the  results  of  all  leak  rate  tests 
and  any  associated  corrective  actions. 
Under  this  proposed  rulemaking, 
licensees  of  water-cooled  nuclear  power 
reactors  will  continue  tb  conduct 
containment  leakage  testing  and  to 
prepare  the  summary  report.  However, 
they  would  not  be  required  to  submit 
the  summary  report  to  the  NRC  They 
would  still  be  required  to  report  to  the 
NRC  instances  of  leakage  in  excess  of 
authorized  limits,  via  a  written  licensee 
event  report,'  as  now  required  by 
§50.73(a)(2){ii).  If  such  a  leakage 
condition  is  found  during  operation,  an 
immediate  notification  by  telephone  is 
required  by  §  50.72(b)(lKii).  If  the 
leakage  condition  is  found  during 
shutdown  the  telephone  notificati<Hi  is 
required  by  §  50.72(b)(2)(i). 

The  NRC  believes  that  the  eliminatian 
of  the  requirement  to  submit  the 
summary  report  to  the  NRC  of  leakage 
tests  when  these  results  are  within 
acceptance  limits  would  have  no  impact 
on  the  overall  health  and  safety  of  the 
public.  Because  these  tests  have  been 
performed  and  evaluated  frequently  by 


■  These  i«f>ortt  would  be  required  when  tolel 
cootaimoent  a»-found,  minimuni  pathway  leak  lau 
exceeds  the  limiting  condition  for  operation  (LCO) 
in  the  facility's  technical  specificatiaii. 
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the  nuclear  power  industry,  any 
misinterpretation  of  testing 
requirements  is  highly  unlikely. 
Moreover.  Ucenaees  would  still  be 
required  to  prepare  the  summary  reports 
and  make  those  reports  available  for 
review  and  inspection  at  the  respective 
plant  sites.  Having  these  reports 
available  at  the  plant  sites  should  be 
sufficient  for  normal  record  reviews, 
and  for  any  necessary  in-depth  reviews. 
Therefore,  the  NRC  proposes  to 
eliminate  the  requirement  to  report 
results  of  tests  within  specified  Umits. 

Consolidation  of  10  CFR  50.74  and  10 
CFR  55.25  Reporting  Requirements 

If  an  operator  licensed  pursuant  to  10 
CFR  55.  becomes  ill  or  disabled  to  the 
point  that  he  or  she  no  longer  can  safaly 
perform  their  duties,  the  reactor  licensee 
is  required  to  report  the  occurrence  of 
disability  under  both  10  CFR  50.74(c) 
and  10  CFR  55.25.  The  NRC  is 
proposing  to  reouire  only  a  single  report 
by  eliminating  the  reporting 
requirements  in  10  CFR  55.25  and 
modifying  10  CFR  55.25  to  refer  facility 
licensees  to  10  CFR  50.74(c). 

In  addition,  when  10  CFR  Part  55  was 
promulgated,  the  intent  of  §  55.25  was 
to  receive  reports  only  of  permanent  or 
potentially  permanent  illness  or 
disability  of  licensed  operators  that 
would  prevent  them  htim  safely 
carrying  out  their  responsibilities. 
However,  this  intent,  is  not  explicitly 
stated  in  either  $  55.25  or  §  50.74(c).  To 
remove  this  ambiguity,  the  Word  ■ 

"permanent"  is  added  in  both 
§§  50.74(c)  and  55.25.  (A  more  detailed 
discussion  on  "permanent"  versus 
"temporary."  ilUiess.  or  disability  can 
be  found  in  the  NRC  publication 
NUREG-1262.^  "Answer^o  Questions 
at  Public  Meetings  Regarding 
Implementation  of  Title  10,  Code  of 
Federal  Regulations,  Part  55  on 
Operators'  Licenses,"  November  1987. 
page  21,  question  91). 

Public  Comments 

Only  two  comments  were  received 
concerning  the  reporting  requirements 
for  power  reactor  licensees.  Neither 
suggested  elimination  of  any  power 
reactor  reporting  requirement.  However, 
both  suggested  that  the  redundant 
requirements  of  10  CFR  Farts  50  and  55 
addressirg  illness  or  disability  of 


'CoplM  of  NUREC-12e2  may  be  purclusad  from 
lh«  Suparlalwidant  of  Documentt.  U.S.  Covonunanl 
Printing  Offica,  Mail  Stop  SSOP.  Washington.  DC 
|0402-e32a  Copiaa  at*  alao  available  from  Iha 
National  Technical  Infoimation  Senrica.  5285  Pon 
Royal  Road.  Springfield.  VA  22161.  A  copy  ii  alao 
avaiUbla  for  inspection  and  ccpying  (or  a  (ae  in  Iha 
NRC  Public  Document  Koom.  2120  L  Street.  NW. 
(Low«r  Icval).  Waahlngton.  DC  205S5-0001. 


licanaed  <^)erator  be  consolidated  in  10 
CFR  50.74. 

Elimination  of  Reporting  Requirements 
in  10  CFR  Part  73.71(c)(2) 

10  CFR  Part  73.71(cKl)  requires  that 
licensees  maintain  a  current  log  for 
recording  safeguards  events.*  An  event 
that  must  be  recorded  in  the  log  is 
defined  in  Appendix  G,  Part  73  as  "Any 
failure,  degradation,  or  discovered 
vulnerability  in  a  safeguard  system. 
•   •   •."' 10  CFR  73.71(c)(2)  requires 
that  a  copy  of  the  log  be  submitted 
quarterl£to  the  NRC 

The  NfRC  proposes  to  eliminate  the 
requirement  that  licensees  submit 
copies  of  the  safeguard  event  logs.  Until 
recently,  the  NRC  staff  published  an 
annual  report  which  contained  trending 
analysis  of  log  events.  However,  the 
NRC  now  believes  that  the  greatest 
benefits  of  dissemination  of  these 
statistics  on  safeguards  equipment 
performance  and  lessons  learned  about 
the  causes  and  prevention  of  safeguards 
equipment  malfunctions  have  been 
realized,  and  that  continuing  to  publish 
that  report  is  no  longer  cost  effective. 
However,  licensees  will  still  be  required 
to  enter  events  in  the  logs,  and  make 
those  logs  available  for  review  and 
inspection  at  the  respective  plant  sites. 
Having  the  fogs  available  at  the  plant 
site  should  be  sufficient  for  normal 
record  reviews,  and  any  necessary  in- 
depth  reviews.  Therefore,  the  NRC 
believes  that  public  health  and  safety 
will  not  be  adversely  affected  if  the  logs 
are  no  longer  submitted  to  the  NRC. 

Public  Comments 

The  former  Nuclear  Management  and 
Resources  Coimcil.  now  known  as  the 
Nuclear  Energy  Institute  (NEI). 
commented  that  power  reactor  licensees 
should  be  deleted  from  the  list  of 
licensees  subject  to  the  provisions  of  10 
CFR  73.71(c).  According  to  NEI. 
comparisons  among  plants  using  the 
data  provided  in  the  logs  are  not 
meaningful  because  the  number  of 
events  reported  by  each  site  is 
dramatically  influenced  by  a  number  of 
site-specific  variables  such  as  the 
number  and  design  of  system 
components  and  unique  physical 


>The  full  definition  in  10  CFR  Part  73.  Appendix 
C.  Section  n  it:  (a)  Any  failure,  degradation,  or 
diicovered  vulnerability  in  a  ufeguard  lyalem  that 
could  have  allowed  unauthorized  or  undetected 
■ccwa  to  a  protected  arva.  material  accasa  area, 
controlled  acceea  araa.  vital  area,  or  trantport  had 
compenaatocy  m— tlini  not  been  established,  (b) 
Any  other  threatened,  attempted,  or  conunitted  act 
not  previously  defined  in  Appendix  C  with  the 
potential  (or  reducing  the  effectiveness  of  the 
■ahguaid  tjpslaai  below  that  conunitted  to  in  a 
liwniod  phytlcal  security  or  contingency  plan  or 
the  actual  condition  of  such  reduction  in 
•ffeclivenesa. 


arrangements.  NEI  stated  that  comments 
received  from  industry  were  almost 
imanimous  in  advising  that  licensees 
receive  insignificant  information  from 
the  NRC's  quarterly  "Safeguards  Events 
Analysis  Report."  NEI  further 
commented  that  the  real  benefit  in 
recording  safeguards  events  lies  in  its 
usefulness  as  a  management  tool  to 
measure  a  plant's  specific  performance, 
independent  of  other  facilities. 

One  licensee  commented  that  if  the 
requirement  to  submit  a  log  to  the  NRC 
were  not  deleted,  the  frequency  of 
submittal  should  be  reduced  from  4  * 
times  each  year  to  2  times  each  year  as 
required  for  submittal  of  fitness-for-duty 
performance  data  in  10  CFR  26.71(d). 
The  licensee  noted  that  timeliness 
would  not  be  adversely  impacted  in  a 
significant  way  by  annual  or  semiaimual 
rather  than  quarterly  reporting.  The 
licensee  also  suggested  that  evaluation 
of  trends  is  more  meaningful  when 
based  on  events  over  6  months  or  a  year 
rather  than  only  3  months. 

The  NRC  believes  that,  in  the  early 
years  of  this  program,  there  was 
considerable  benefit  from  comparisons 
of  the  performance  of  a  site's  security 
equipment  with  the  performance  of  the 
rest  of  the  industry,  notwithstanding 
differences  in  site-specific  variables. 
However,  the  NRC  now  believes  that  the 
greatest  benefits  have  been  realized  and 
that  continuing  the  program  as  a 
regulatory  tool  has  a  diminishing  cost 
benefit.  As  such,  the  NRC  agrees  with 
the  comments  that  the  primary  benefit 
in  logging  events  is  the  usefulness  of  the 
log  as  a  means  for  the  licensees  to  track 
and  trend  the  performance  of  the 
safeguards  systems  at  their  own  plants. 
In  fact,  the  NRC  has  already 
discontinued  publication  of  the 
"Safeguards  Events  Analysis  Report." 
Although  the  NRC  is  proposing  to 
eliminate  the  requirement  that  licensees 
submit  their  safeguards  event  logs, 
licensees  would  still  be  required  to 
enter  events  into  their  logs  and  maintain 
those  logs  on  site  for  review  by  the  NRC 
inspectors. 

Written  Reports 

This  proposed  rule  would  not  require 
additional  written  reports.  On  the 
contrary",  imder  this  proposed  rule, 
reporting  will  be  reduced  for  all 
licensees  under  10  CFR  Parts  50,  55.  and 
73. 

Enviroiunental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
proposed  rule  is  the  type  of  action 
described  in  the  categorical  exclusion, 
10  CFR  51.22(c)(3)(iii).  Therefore, 
neither  an  enviroiunental  impact 


statement  nor  an  environmental 
assessment  has  been  prepared  for  this 
regulation. 


Paperwork 


Act  Statement 


This  proposed  rule  amends 
information  collection  requirements  that 
are  subject  to  the  Paperworit  Reduction 
Act  of  1980  (44  U.S.C.  3501  et  seq.). 
This  rule  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  and  approval  of  the  paperwmk 
requirements. 

Because  the  rule  will  relax  existing 
information  collection  requirements,  the 
public  btirden  for  this  collection  of 
information  is  expected  to  be  reduced 
by  approximately  10  hours  per  licensee. 
This  reduction  inchides  the  time 
required  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  estimated 
burden  reduction  or  any  other  aspect  of 
this  collection  of  infonnabon,  including 
suggestions  for  reducing  this  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ;  and  to  the 
Desk  Officer.  OfBce  of  Information  and 
Regulatory  Affairs,  NEOB-10202  (3150- 
0011.  3150-0018,  3150-0002).  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analjf^s  examines  the 
costs  and  benefits  of  the  ahematives 
considered  by  the  Commission.  The 
draft  analysis  is  available  for  inspection 
in  the  NRC  Public  Document  Room. 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC.  Single  copies  of  the 
draft  analysis  may  be  obtained  fit)m 
Naiem  S.  Tanious,  telephone  (301)  415- 
6103.  The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  the  draft 
analjrsis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  605(b)), 
the  Commission  certifies  that  this  rule 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  affects  the  nuclear 
power  reactors,  research  and  test 
reactors,  and  some  material  licensees. 
The  companies  and  organizations  that 
own  these  plants  do  not  fall  within  the 


scope  of  the  definition  ol  "small 
entities"  set  forth  in  the  R^ulatory 
Flexibility  Act  of  the  size  standards 
established  by  the  NRC  (56  FR  56671; 
November  6, 19OT). 

Backiit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  10  CFR  50.109.  does  not 
apply  to  this  proposed  rule  because 
these  amendments  do  not  invol^  any 
provisions  which  would  inpoae  backfits 
on  licensees  as  defined  in  S  50.109(a)(1). 
Informatiaa  coUaction  and  reporting 
requirements  are  not  subject  to  the 
backfit  rule;  moreover,  the  changes 
proposed  in  this  rulemakii^  relax 
existing  requirements. 

List  of  Subjects 

10  CFR  Part  50 

Antitrust.  Classified  information. 
Criminal  Penalties,  Fire  protection. 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  critCTia. 
Reporting  and  rectndkeeping 
requiremoits. 

lOCFRPartSS 

Criminal  Penalties,  Manpower 
training  programs,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  nquiraments. 

10  CFR  Part  73 

Criminal  Penalties,  Hazardous 
materials  transportation.  Export,  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors,  Reporting  and 
reco.rdkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  imder  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended;  and  5  U.S.C. 
553;  the  Commission  is  proposing  to 
adopt  the  following  amendments  to  10 
CFR  Parts  50.  55,  and  73. 

PART  SO-DOMESTIC  LICENSINQ  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

1.  The  authority  citati<m  for  10  CFR 
Part  50  continues  to  read  as  follows: 

Audiority:  Sees.  102. 103. 104. 105. 161, 
182,  183.  186, 189.  68  Stat  936,  937,  938. 
948,  953.  954,  955.  956,  as  amended,  sec. 
234, 83  Stat  1244,  as  amsitded  (42  U.S.C 
2132,  2133.  2134,  2135,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242.  as  amended,  1244. 
1246  (42  U.S.C  5841.  5842,  5846). 

Section  50.7  also  issued  under  Pub.  L.  9S- 
601,  sec  10, 92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat  3123,  (42 
U.S.C  5851).  Section  saiO  also  issued  under 


sees.  101, 185,  68  Stat  936. 955.  as  amended 
(42  U.S.C  2131.  2235);  wc  102.  Pub.  L.  »- 
190,  83  Stat  853  (42  U.S.C  4332).  Sectkos 
50.13,  50.&4(dd).  and  50103  alao  issued 
under  sec  108. 66  Stat  939.  as  nt«iwi4td  (42 
U.S.C  2138).  Sections  5023,  50J5, 56.55. 
and  50.56  alao  issued  uader  sec  185  68  Stat 
955  (42  U.S.C  2235).  Sections  50.33a,  5a5Sa 
and  Appeiulix  Q  also  iaaued  under  see  162. 
Pub.  L.  91-190,  83  Stat  853  (42  USJC  4332). 
Sections  50.34  and  5a54  also  iasaad  under 
sec.  204,  88  Stat  1245  (42  U.S.C  5844). 
Sections  50.58.  50.91,  and  50.92  also  issued 
under  Pub.  L.  97-415.  96  Stat  2073  (42 
use  2239).  Section  50.78  also  issued  under 
sec.  122,  68  Stat  939  (42  U.S.C  2152). 
Sections  S0.8O-50.81  also  issued  under  sec. 
184, 68  Stat.  954,  as  amended  (42  U.S.C 
2234).  Appendix  P  also  issued  under  sec 
187,  68  Slat  955  (42  U.S.C  2237). 

2.  hi  §  50.74,  paragr^>fa  (c)  is  revised 
to  read  as  follows: 


$50.74    NottflcattOfiofcHangaln 
or  tanior  oparator 


(c)  Permanent  disability  or  illness  as 
described  in  §  55.25  of  this  chapter. 

3.  In  10  CFR  Part  50  Appendix  J, 
Section  m,  paragraphs  A.l.  (a),  (b),  and 
(d);  Section  IV.  paragraph  A.,  suxl 
Section  V.  paragraphs  A.  and  B.,  are 
revised  to  read  as  follows: 

Appendix  J  to  Part  50— Primary 
Reactor  Containment  tj»«ic«g»  Tasting 
for  Water-Cooled  Power  Raactara. 


ni.  Leakage  Testing  Bequirements. 


A.  Type  A  test-1.  Pretest  requirements,  (a) 
Containment  inspection  in  accordaace  with 
V.  A.  shall  be  performed  as  a  prerequisite  to 
the  performance  of  Type  A  tests.  During  the 
period  between  the  initiatioQ  of  the 
containment  inspection  and  the  performance 
of  the  T)rpe  A  test,  no  repairs  or  adjustments 
shall  be  noade  so  that  the  oontainnient  can  be 
tested  in  as  close  to  the  "as  is"  condition  as 
practical.  During  the  period  between  the 
completion  of  one  Type  A  test  and  the 
initiation  of  the  containiBant  inspectioa  far 
the  subsequent  Type  A  test,  repairs  or 
adjustments  shall  be  made  to  compoi>ests 
whose  leakage  exceeds  that  specified  in  the 
technical  sp>ecification  as  soop  as  practical 
after  identificatioo.  If  during  a  Type  A  test, 
including  the  supplemental  test  specified  in 
UI.A.3.(b).  potentially  excessive  leak^e  patirs 
are  identified  which  will  interfere  with 
satisfactory  completion  of  the  test,  or  which 
result  in  the  Type  A  test  not  meeting  the 
acceptance  criteria  III.A.4.(b]  or  Bl.A.5.(b). 
the  Type  A  test  shall  be  terminated  and  the 
leakage  through  such  paths  shall  be 
roeastjred  using  local  leakage  testing 
methods.  Repairs  and/or  adjustments  to 
equipment  shall  be  made  and  Type  A  lest 
performed.  The  corrective  action  taken  and 
the  change  in  leakage  rate  determined  from 
the  tests  and  overall  integrated  leakage 
determined  6x)m  local  leak  and  Type  A  tests 
shall  be  included  in  the  summary'  report 
required  by  V.B. 
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(b)  Cloaure  of  containment  iaoUtion  ralvM 
for  th*  Typa  A  test  shall  be  accomplished  by 
normal  operation  and  without  any 
preliminary  exercising  or  adjustments  (e.^. 
no  tightening  of  valve  after  closure  by  valve 
motor).  Repairs  of  maloperating  or  leaking 
valves  shall  be  mads  M  oacanuy. 
Infannation  on  any  vah*  clomir* 
malfunction  or  valve  leakage  that  raauire 
corrective  action  before  the  lest,  shall  be 
•included  in  the  summary  report  required  by 
V.B. 
•         •         •         •         • 

(d)  Thoee  portions  of  the  fluid  systems  thai 
are  part  of  the  reactor  coolant  pressure 
boundary  and  are  open  directly  to  the 
containment  atmosphere  under  (>ost-accident 
conditions  and  become  an  extension  an 
extension  of  the  boundary  of  the  containment 
shall  be  opened  or  vented  to  the  containment 
atmosphere  prior  to  and  during  the  test. 
Portions  of  closed  systems  inside 
containment  that  penetrate  containment  and 
rupture  as  a  result  of  a  loss  of  coolant 
accident  shall  be  vented  to  the  containment 
atmosphere.  All  vented  systems  shall  be 
drained  of  water  or  other  fluids  to  the  extent 
necessary  to  assure  exposure  of  the  system 
containment  isolation  valves  to  containment 
air  test  pressure  and  to  assure  they  will  be 
subiected  to  the  post  accident  differential 
pressure.  Systems  that  are  required  to 
maintain  the  plant  in  a  safe  condition  during 
the  test  shall  be  operable  in  their  normal 
mode,  and  need  not  be  vented.  Systems  that 
are  nonnally  filled  with  water  and  operating 
under  poat-accident  conditioni.  such  as  the 
containment  heat  removal  system,  need  not 
be  vented.  However,  the  containment 
isolation  valves  in  the  systems  dafinad  in 
III.A.I.(d)  shall  be  tested  m  accordance  with 
III.C.  The  measured  leakage  rate  from  these 
tests  shall  be  included  in  the  summary 
required  by  V.B. 


/v.  Special  Testing  Requirements. 

A.  Containment  modification.  Any  major 
modification,  replacement  of  a  component 
which  is  part  of  the  primary  reactor 
containment  boundary,  or  reaealing  a  seal- 
welded  door,  performed  after  the 
preoperational  leakage  rate  test  shall  be 
followed  by  either  a  Type  A.  Type  B.  or  Type 
C  test,  as  applicable  for  the  area  affected  by 
the  modiTication.  The  measured  laakaga  from 
this  test  shall  be  included  in  the  •ummary 
report  required  by  V.B.  The  acceptance 
criteria  of  IU.A.5.(b).  ni.B.3..  or  IILC3..  M 
appropriate,  shall  be  met.  Minor 
modifications,  replacements,  or  resealing  of 
nai-welded  doors,  performed  directly  prior 
to  the  conduct  of  a  scheduled  Type  A  test  do 
not  require  a  separate  test. 


V.  Inspection  and  Reporting  of  Tests. 

A.  Containment  inspection.  A  general 
inspection  of  the  accessible  interior  and 
exterior  surfaces  of  the  containment 
structures  and  components  shall  be 
performed  prior  to  any  Type  A  test  to 
uncover  any  evidence  of  structural 
deterioration  which  may  affect 'either  the 
containment  structural  integrity  or  leak- 


tightness.  If  there  is  evidence  of  structural 
deterioration.  Type  A  tests  shall  not  be 
performed  until  corrective  action  is  taken  in 
accordance  with  repair  procedures,  non 
destructive  examinations,  and  tests  as 
specified  in  the  applicable  code  specified  in 
$  SO.  55a  at  the  commencement  of  repair 
work.  Such  structural  deterioration  and 
corrective  actions  taken  shall  be  included  in 
the  summary  test  rep>ort  required  by  V.B. 

B.  Repo^  of  Test  Results.  1.  The 
preoperational  and  periodic  tests  must  be 
documented  in  a  readily  available  summary 
report  that  will  be  made  available  for 
Inspection,  upon  request,  at  the  nuclear 
power  plant.  The  summary  report  shall 
include  a  schematic  arrangement  of  the 
leakage  rate  measurement  system,  the 
instrumentation  used,  the  supplemental  test 
method,  and  the  test  program  selected  as 
applicable  to  the  preofwrational  test,  and  all 
the  subsequent  periodic  tests.  The  report 
shall  contain  an  analysis  and  interpretation 
of  the  leakage  rate  test  data  for  the  Type  A 
test  results  to  the  extent  necessary  to 
demonstrate  the  acceptability  of  the 
containment's  leakage  rate  in  meeting 
acceptance  criteria. 

2.  For  each  periodic  test.  leakage  test 
results  from  Type  A.  B.  and  C  tests  shall  be 
included  In  the  summary  report.  The 
summary  repori  shall  contain  an  analysis  and 
interpretation  of  the  Typ>e  A  test  results  and 
a  summary  analysis  of  periodic  Type  B  and 
Type  C  tests  that  %*«•  paribrmed  since  the 
last  type  A  test.  Leakage  last  results  from  type 
A.  B,  and  C  tests  that  failed  to  meet  the 
accepUnce  criteria  of  IIl.A.5(b).  III.B.3,  and 
III.C3,  respectively,  shall  be  included  in  a 
separate  accompanying  summary  report  that 
includes  an  analysis  and  interpretation  of  the 
test  data,  the  least  squares  fit  analysis  of  the 
test  data,  the  instrumentation  error  analysis. 
and  the  structural  conditions  of  the 
containment  or  components,  if  any,  which 
OOOtributed  to  the  failure  in  meeting  the 
acceptance  criteria.  Results  and  analyses  of 
the  supplemental  verification  test  employed 
to  demonstrate  the  validity  of  the  leakage  rate 
test  measurements  shall  also  be  included. 

PART  55-OPERATORS'  LICENSES 

4.  The  authority  citation  for  10  CFR 
Fart  55  continues  to  read  as  follows: 

Authority:  Sees.  107.  161.  182.  68  Stat. 
939,  948,  953.  as  amended,  sec  234,  83  StaL 
444,  as  amended  (42  U.S.C  2137,  2201,  2232. 
2282);  sees.  201.  as  amended,  202,  88  Sut 
1242,  as  amended,  1244  (42  U.S.C  5841, 
S842). 

Sections  55.41.  55.43,  55.45.  and  55.59  also 
issued  under  sec.  306.  Pub.  L.  97-425.  96 
Stat.  2262  (42  U.S.C.  10226).  Section  55.61 
also  issued  under  sees.  186, 187, 68  StaL  955 
(42  U.S.C  2236.  2237). 

5,  Section  55.25  is  revised  to  read  as 
follows: 

fSS^    Incapacitation  because  of 

If,  during  the  term  of  the  license,  the 
licensee  develops  a  permanent  physical 
or  mental  condition  that  causes  the 
licensee  to  fail  to  meet  the  requirements 


of  §  55.21  of  this  part,  the  facility 
licensee  shall  notify  the  Commission, 
within  30  days  of  learning  of  the 
diagnosis,  in  accordance  with  §  50.74(c). 
For  conditions  for  which  a  conditional 
license  (as  describing  in  §  55.33(b)  of 
this  part)  is  requested,  the  facility 
licensee  shall  provide  medical 
certification  on  Form  NRC  396  to  the 
Commission  (as  described  in  §  55.23  of 
this  part). 

PART  7»-PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

6.  The  authority  citation  for  10  CFR 
Part  73  continues  to  read  as  follows: 

Authority:  Sees.  53.  161.  68  Stat.  930.  948, 
as  amended,  sec.  147, 94  Stat.  780  (42  U.S.C 
2073.  2167,  2201):  sec.  201.  as  amended.  204, 
88  Sut  1242,  as  amended.  1245  (42  U.S.C 
5841,5844). 

Section  73.1  also  issued  under  sees.  135, 
141,  Pub.  L  97-425.  96  Stat.  2232.  2241  (42 
U.S.C  10155. 10161).  Section  73.37(0  also 
issued  imder  sea  301.  Pub.  L.  96-295,  94 
Stat.  789  (42  U.S.C  5841  note).  Section  73.57 
is  issued  under  sec  606,  Pub.  L  9^399, 100 
Stat.  876  (42  U.S.C  2169). 

7.  In  §  73.71,  paragraph  (c)(2)  is 
deleted,  paragraph  (c)(1)  is  redesignated 
as  paragraph  (c),  and  paragraph  (d)  is 
revised  to  read  as  follows: 

f  73.71    Roporting  of  safeguards  events. 

(d)  Each  licensee  shall  submit  to  the 
Commission  the  30-day  written  reports 
required  imder  the  provisions  of  this 
section  that  are  of  a  quality  which  will 
permit  legible  reproduction  and 
processing.  If  the  facility  is  subject  to 
§  50.73  of  this  chapter,  the  licensee  shall 
prepare  the  written  report  of  NRC  Form 
366.  If  the  facility  is  not  subject  to 
§  50.73  of  this  chapter,  the  licensee  shall 
not  use  this  form  but  shall  prepare  the 
written  report  in  letter  format.  The 
report  must  include  sufficient 
information  for  NRC  analysis  and 
evaluation. 

8.  In  10  CFR  Part  73.  Appendix  G,  the 
title  of  Section  II  is  revised  to  read  as 
follows: 

Appendix  G  to  Part  73 — Reportable 
Safeguards  Events 

•  *        •        •        • 

n.  Events  to  be  recorded  within  24  hours 
of  discovery  in  the  safeguards  event  log. 

•  •         •         •         * 

Dated  at  Rockville.  Maryland,  this  20th  day 
of  October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  M.  Taylor. 
Executive  Director  for  Operations. 
[FR  Doc.  94-27126  Filed  11-1-94;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 
[Docket  No.  94-CE-12-AD] 

Airworthiness  Directives;  Beech 
Aircraft  Corporation  33, 35,  and  36 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemakine 
(NI>RM).  ^ 


SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  92- 
08-07,  which  currently  requires 
inspecting  (one-time)  the  wing  front 
spar  carry-through  frame  structiue  for 
cracks  on  certain  Beech  33,  35,  and  36 
series  airplanes,  and,  if  found  cracked, 
repairing  or  reinforcing.  The  Federal 
Aviation  Administration  (FAA)  has 
received  43  reports  of  wing  front  spar 
carry-through  frame  structure  cracks  on 
the  affected  airplanes  during  the 
inspection  required  by  AD  92-08-07. 
The  proposed  action  would  make  this 
one-time  inspection  repetitive.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  spar  carry- 
through  structure  failure,  which  could 
result  in  severe  structural  damage  to  the 
wing. 

DATES:  Comments  must  be  received  on 
or  before  January  6,  1995. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  FAA,  Central  Region, 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  No.  94-CE-12- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from  the 
Beech  Aircraft  Corporation.  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  This 
information  also  may  be  examined  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Larry  Engler,  Aerospace  Engineer, 
Wichita  Aircraft  Certification  Office, 
FAA,  1801  Airport  Road,  Mid-Continent 
Airport,  Wichita,  Kansas  67209; 
telephone  (316)  946-1122;  facsimile 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 


should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commtmications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects-of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-  public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-CE-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region.  Office  of  the 
Assistant  Chief  Coimsel.  Attention: 
Rules  Docket  No.  94-CE-12-AD,  room 
1558.  601  E.  12th  Street.  Kansas  Qty. 
Missouri  64106. 


Discussion 

AD  92-08-07.  Amendment  39-8218 
(57  FR  13004.  April  15. 1992).  currently 
requires  inspecting  (one-time)  the  wing 
front  spar  carry-through  frame  structure 
for  cracks  on  certain  Beech  33.  35.  and 
36  series  airplanes,  and,  if  found 
cracked,  repairing  or  reinforcing.  These 
actions  are  accomplished  in  accordance 
with  Beech  Service  Bulletin  (SB)  No. 
2360.  dated  November  1990. 

Since  this  AD  became  effective,  the 
FAA  has  received  43  reports  of  wing 
fi^nt  spar  carry-through  fi^me  structure 
cracks  on  Beech  33,  35,  and  36  series 
airplanes  diuing  the  inspection  required 
by  AD  92-08-07.  Several  of  these 
affected  airplanes  had  cracks  between 
huckbolts  that  incur  heavy  loads  and 
along  the  radius  of  the  carry-through 
web  in  critical  primary  airframe 
structiue.  These  cracks,  if  not  detected 
and  corrected,  could  result  in  wing  front 
spar  carry-through  structure  failure, 
which  could  result  in  severe  structural 
damage  to  the  wing. 

After  examining  the  circiunstances 
and  reviewing  all  available  information 


related  to  the  incidents  described  above, 
the  FAA  has  determined  that  the 

inspection  required  by  AD  92-08-07 
should  be  repetitive. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Beech  33,  35,  and  36 
airplanes  of  the  salne  type  design,  the 
proposed  AD  would  supersede  AD  92- 
08-07  with  a  new  AD  that  would 
require  repetitively  inspecting  the  wing 
front  spar  carry-through  structiue  for 
cracks,  and,  if  found  cracked,  repairing 
or  replacing.  The  proposed  action 
would  be  accomplished  in  accordance 
with  Beech  SB  No.  2360,  dated 
November  1990. 

The  FAA  estimates  that  1 1 .000 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  8  workhours 
per  airplane  to  accomplish  the  proposed 
action,  and  that  the  average  labor  rate  is 
approximately  $55  an  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $4,840,000.  This  figure 
does  not  account  for  repetitive 
inspections.  The  only  difference 
between  the  cost  analysis  for  this 
proposed  action  and  AD  92-08-07 
(which  would  be  superseded  by  this 
proposed  action)  is  the  cost  of  these 
repetitive  inspections.  The  FAA  has  no 
way  of  determining  the  number  of 
repetitive  inspections  an  owner/ 
operator  may  incur. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
•'significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
"ADDRESSES". 


UMI 
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List  afSabtwta  in  14  CFS  Part  M 

Air  tranapoftadoo.  Aircraft.  Aviation 
safety.  Safc«y. 

The  Propoaed  Ainendnienl 

Accordingly,  pursuant  to  tbe 
authority  delegated  to  me  by  the 
Admioistrator.  the  Federal  Aviation 
Administration  propoMS  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  99— AfRWORTHINESS 
DIRECTIVES 

1.  The  authority  citatioo  for  part  39 
continues  to  read  as  ioUows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  VSXl.  106(g);  and  14  CPK 
n  89. 

$39.13    [AifMndad] 

2.  Section  39.13  is  amended  by 
removing  AD  92-0IM)7,  Amendment 
39-8218  (57  FR  13(X)4.  April  15.  1992). 
and  by  adding  a  new  airworthiness 
directive  to  read  as  follows: 

Beach  AifcraA  Carparaiton:  Docket  No.  94- 
CE-12-AD;  Supanedaa  AD  92-08-07. 
Amendment  39-8218. 
Applicability:  The  ibUowiog  niodel  and 
serial  number  airplanes,  certificated  in  any 
category: 


Models 

Serial  nuntwrs 

35-33.     3S-A33.     3&-B33. 

Cl>-1  threufj^ 

35-C33.   E33.   F33.  and 

CO-1304 

G33. 

35-C33A.  E33A,  and  F33A 

CE-1  throoQh 

CE-1192 

E33C  and  F33C  

CJ-1  through 
CJ-179 

H35.  J35.  KaS.  M3S  N36. 

0-4866 

P35.    S36.    V35.    V35A. 

through 

amvasa 

O-10403 

36andA36 

E-1  ttwough 

E-2397 

A36TC  and  B36TC  

EA-1  through 
EA-471 

Compliancm:  Raquitwd  initially  upon  the 
accuowlatiaB  of  IjSOO  hours  time-iD-eervice 
(TIS)  or  writhta  the  next  100  hours  US  after 
the  effective  dale  of  this  AD.  whichever 
occurs  later,  unless  already  accomplished, 
and  thereafter  as  indicated. 

To  prevent  spar  carry-through  structure 
failure,  which  could  result  in  severe 
structural  fismiifii  to  the  win^i.  acccmplish 
the  fbikMviaK: 

(a)  Inspect  the  wing  front  spar  carry- 
through  frame  (wab)  structure  for  cracks  in 
accordance  with  the  instructions  in  Beech 
.Service  Bulletin  (SB)  No.  2360.  dated 
November  1990. 

(b)  If  cracks  are  fouDd  in  the  bend  radius 
and  not  in  the  web  lace  in  the  areas  of  the 
huckboll  futenan  during  the  inspection 
specifiad  in  paragraph  (a)  of  this  AD. 
accomplish  tha  foikming  at  the  time 
specifiad  in  aooofdanca  with  the  instructioas 
in  Beech  SB  No.  2360: 


(1)  For  oacks  up  to  2.25  hichaa. 
acttMnphsh  one  o*  the  followiog  as 
applicable: 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  bend  radius  is  found,  prior  to 
furllter  fKght,  stop  drill  each  crack  at  tbe 
crack  ends.  Within  tha  naact  200  hours  TIS 
and  theraaflsr  St  intervals  not  to  axcead  200 
hours  TIS.  ninspact  each  crack  for 
progression  and  rvpair  accordingly.  Upon  the 
installation  of  the  applicable  P/N  36-4004 
Kit,  the  repetitive  inspection  time  may  be 
extended  to  500  hours  TIS. 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  bend  radius,  prior  to 
furtbor  flight,  install  tha  applicable  Beech  P/ 
N  36-4004  Kit.  and  reinspBct  thereaflar  ai 
internals  not  to  exceed  500  hours  TIS. 

(2)  For  craclLS  between  2.25  and  4.0  inches, 
accomplish  one  of  the  following  as 
applicable: 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  bend  radiiis  is  found,  prior  to 
further  flight,  stop  drill  each  crack  at  the 
crack  ends,  and  within  the  next  100  hours 
TIS.  install  Uie  applicable  Beech  P/N  36- 
4004  Kit.  Reinspect  thereafter  at  intervals  not 
to  exceed  500  hours  TIS. 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  band  radius,  prior  to 
further  flight,  install  die  applicable  P/N  36- 
4004  Kit.  and  reinspect  thereafter  at  intervals 
not  to  exceed  500  hours  TIS. 

(3)  For  cracks  exceeding  4.0  inches,  prior 
to  further  flight,  install  tbe  af^licable  Beach 
P/N  36-4004  Kit.  and  reinspect  at  intervals 
not  to  exceed  500  hours  TIS. 

(c)  If  cracks  are  found  in  the  web  bee  in 
the  area  of  the  huckbolt  fasteners  but  not  in 
the  beod  radius  during  the  inspections 
specified  in  paragraph  (a)  of  this  AD, 
accomplish  the  following  at  the  time 
specified  in  accordance  with  the  instructions 
in  Beech  SB  No.  2360.  but  do  not  stop  drill 
tha  cracks  becsuse  it  is  possible  to  damage 
the  structure  behind  the  web  taca: 

(1)  For  cracks  less  than  1.0  inch  in  length, 
accomplish  one  of  the  following  as 
applicable: 

(i)  If  not  more  than  one  cradc  on  either  side 
of  tha  «ving  forward  spar  carry-through  frame 
structure  trab  face  is  found,  within  the  next 
200  hours  TIS  sad  tharesfter  tt  intervals  not 
to  exceed  2(X)  hours  TIS,  reinspect  each  crack 
for  propassion  and  repair  accordingly.  Upon 
the  installation  of  the  applicable  P/N  36- 
4004  Kit,  the  rvpelitive  inspection  time  may 
»be  extended  to  500  hours  TIS. 

(ii)  If  more  than  one  crack  is  found  on 
either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  web  face,  prior  to 
further  Qight.  install  tbe  applicable  Beach  P/ 
N  36-4004  Kit,  and  reinspect  thereafter  at 
intervals  not  to  exceed  500  hours  TIS. 

(2)  For  cracks  more  than  1.0  inch  in  length, 
accomplish  one  of  the  following  as 
applicable: 

(i)  If  not  more  than  one  crack  on  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  wab  area  is  found,  within  the  next 
25  hours  TIS.  install  the  applicable  Beach  P/ 
N  36-4004  Kit  iteinspact  thaiaaftsr  at 
intarvals  not  to  exoead  500  hours  TIS. 


(ii)  If  mora  than  oaa  crack  Is  found  on 

either  side  of  the  wing  forward  spar  carry- 
through  frame  structure  bend  radius,  prior  to 
further  flight,  install  the  applicable  Beech  P/ 
N  36-4004  Kit.  and  reinspect  thereafter  at 
intervals  not  to  exceed  500  hours  TIS. 

(3)  If  a  crack  pasaaa  through  two  fasteners 
but  is  less  than  0.5  inches  beyond  either 
bstener.  accomplish  one  of  tlie  following  as 
applicable: 

(i)  If  not  more  than  one  cnck  oo  either  side 
of  the  wing  forward  spar  carry-through  frame 
structure  web  area  is  found,  within  the  next 
25  hours  TIS.  install  the  applicable  Beech  P/ 
N  36-4004  Kit.  and  reinspect  at  intervals  not 
to  exceed  500  hours  TIS. 

(ii)  If  more  than  one  crack  is  found  on 
either  side.of  the  wing  forward  spar  carry- 
through  frame  structure  bend  radius,  prior  to 
further  flight,  install  the  applicable  Beech  P/ 
N  36-4004  Kit,  and  reiitspect  at  Intervals  not 
to  exceed  500  hours  TIS. 

(4)  If  a  crack  passes  through  two  fasteners 
but  is  more  than  0.5  inches  beyond  eitlwr 
fastener,  prior  to  further  flight,  install  tlie 
applicable  Beech  P/N  36-4004  Kit.  Reinspect 
thereafter  at  intervab  not  to  exceed  500  hours 
TIS. 

(d)  If  cracks  are  found  in  both  the  web  face 
in  the  area  of  the  huckbolt  fasteners  and  the 
bend  radius  during  the  inspections  required 
in  paragraph  (a)  of  this  AD,  accomplish  tbe 
following  in  accordanca  with  tha  instructions 
in  Beech  SB  No.  2360: 

(1)  If  only  one  crack  is  found  on  either  side 
of  the  airpiaoe.  prior  to  fruther  flight,  repair 
each  cracL  in  accordaiKe  with  the  criteria 
and  instructions  in  paragraphs  (b)(1)  through 
(b)(3)  or  (c)(1)  through  (c)(4)  of  this  AD.  as 
applicable.  Reins{>ect  thereafter  at  intervals 
not  to  exceed  500  hours  TIS. 

(2)  If  more  than  ooa  crack  is  found  on 
either  side  of  the  airplane,  accomplish  ooe  of 
the  following  as  applicable:  * 

(i)  For  any  crack  that  is  1.0  inch  or  more 
in  length,  prior  to  further  flight  install  the 
applicable  Beech  P/N  36-4004  Kit  Reinspect 
thereafter  at  intervals  not  to  exceed  500  hours 
TIS. 

(ii)  For  any  crack  undat  1.0  inch  in  length, 
within  tbe  next  200  hours  TIS  and  thereafter 
at  intervals  not  to  exceed  200  hours  TIS, 
reinspect  each  crack  for  pfx>gression  and 
repair  accordingly.  Uf>on  the  installation  of 
the  applicable  P/N  36-4004  Kit.  the 
repetitive  inspection  time  may  be  extended 
to  500  hours  TIS. 

(e)  If  a  fuselage  akin  crack  Is  found  around 
the  opening  of  the  lo%iwr  forward  carry- 
through  fitting,  prior  to  furtiier  flight  obtain 
repair  instructions  from  the  manufacturer 
through  the  Wichita  Aircraft  Certification 
Offlce  (ACX>)  at  the  address  specified  in 
paragraph  (g)  of  this  AD,  and  incorporate 
these  instructions.  Reinspect  thereafter  at 
intervals  not  to  exceed  500  hours  TIS. 

(0  Special  flight  permits  may  be  issued  in 
accordance  wiUi  §$  21.197  and  21.199  of  tbe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adiustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 


Manager,  Wichita  AGO,  1801  Airport  Road. 
Room  100.  Mid-Continent  Airport,  Wichita, 
Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  AGO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  metho<^  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  AGO. 

(h)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  the  Beech  Aircraft 
Corporation,  P.O.  Box  85,  Wichita.  Kansas 
67201-0085;  or  may  examine  this  document 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558,  601  E. 
12th  Street.  Kansas  City,  Missouri  64106. 

(i)  This  amendment  supersedes  AD  08-07, 
Amendment  39-8218. 

Issued  in  Kansas  City,  Missouri,  on 
October  7, 1994. 

Barry  D.  Clements, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  94-27111  Filed  11-1-94;  8:45  am] 
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14  CFR  Part  39 
[Docket  No.  92-ASW-37] 

Airworthiness  Directives;  Siitorsky 
Aircraft  Model  S-76B  Helicopters 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Proposed  rule;  withdrawal. 


SUMMARYC  This  action  withdraws  a 
notice  ofiproposed  rulemaking  (NPRM) 
that  proposed  a  new  ainvorthiness 
directive  (AD),  applicable  to  Sikorsky 
Aircraft  Model  S-76B  hehcopters.  That 
action  would  have  limited  the 
applicability  of  the  inspections  of  the 
left  and  right  engine  input  drive  shaft 
assemblies  (shaft  assemblies]  for  loose 
balance  weights  or  cracks  to  those  shaft 
assemblies  of  original  (or  initial]  design 
only,  and  would  have  excluded 
redesigned  shaft  assemblies  from  those 
inspections.  Since  the  issuance  of  the 
NPRM,  the  FAA  has  received  a  report  of 
a  fatigue  crack  in  a  redesigned  shaft 
assembly  indicating  a  need  to  continue 
the  existing  inspections  of  the 
redesigned  shaft  assembly.  Accordingly, 
the  proposed  rule  is  withdrawn. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Fahr,  Aerospace  Engineer,  Boston 
Aircraft  Certification  Office,  ANE-153, 
FAA,  Engine  and  Propeller  Directorate, 
1 2  New  England  Executive  Park, 
Burlington,  Massachusetts  01803, 
telephone  (617)  238-7155,  fax  (617] 
238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 


Aviation  Regulations  (14  CFR  part  39]  to 
supersede  an  existing  airworthiness 
directive  (AD),  applicable  to  Sikorsky 
Aircraft  Model  S-76B  helicopters,  was 
published  iii  the  Federal  Register  on 
November  2, 1992  (57  FR  49431).  The 
proposed  rule  would  have  limited  the 
applicability  of  AD  91-19-02  by 
requiring  initial  and  repetitive  25  hours 
time-in-service  inspections  of  the  shaft 
assemblies  of  original  (or  initial)  design 
only,  excluding  Ae  redesigned  shaft 
assemblies  from  the  inspections.  That 
action  was  prompted  by  the 
introduction  of  a  redesigned  shaft 
assembly  that  was  designed  to  eliminate 
the  cause  of  cracks  in  the  original  shaft 
assemblies.  The  proposed  actions  were 
intended  to  prevent  failure  of  certain 
shaft  assemblies  and  subsequent  loss  of 
power  to  the  helicopter  rotor  system. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  received  a  report  of  a  fatigue 
crack  in  a  redesigned  shaft  assembly. 
Therefore,  the  FAA  issued  Priority 
Letter  AD  93-1-05  on  June  4, 1993,  to 
require  inspections  of  the  redesigned 
shaft  assemblies  at  intervals  not  to 
exceed  6  hours  time-in-service  fttim  the 
last  inspection. 

Upon  further  consideration,  the  FAA 
has  determined  that  the  proposed  rule 
to  exclude  redesigned  shaft  assemblies 
ft-om  the  AD  inspections  is  no  longer 
appropriate.  Accordingly,  the  proposed 
rule  is  hereby  withdrawn. 

Withdrawal  of  this  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  agency  from 
issuing  another  notice  in  the  future,  nor 
does  it  commit  the  agency  to  any  course 
of  action  in  the  future. 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemaking,  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore,  is  not  covered  under 
Executive  Order  12866,  the  Regulatory 
Flexibility  Act,  or  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979). 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Withdrawal 

Accordingly,  the  notice  of  proposed 
rulemaking.  Docket  92-ASW-37, 
published  in  the  Federal  Register  on 
November  2, 1992,  (57  FR  49431],  is 
withdrawn. 

Issued  in  Fort  WOTth,  Texas,  on  October  26. 
1994. 

EricBries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  94-27112  Filed  11-1-94;  8:45  am] 
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14  CFR  Part  39 

[Docket  No.  94-MM-148-nAD] 

Airworthiness  Directfves;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
inspections  to  determine  proper 
adjustment  of  the  gap  tolerances  of  the 
seat  track  joints  at  frame  64,  and 
correction  of  discrepancies.  This 
proposal  would  also  require  eventual 
repositioning  or  replacing  the  seat  tracks 
on  all  affected  airplanes,  which  would 
terminate  the  requirement  of 
repetitively  removing  or  repositioning 
the  seat  tracks.  This  proposal  is 
prompted  by  in-service  inspection 
reports,  which  have  revealed  that  a  gap 
between  the  forward  and  aft  seat  track 
at  frame  64  could  exceed  the  tolerance 
limit  due  to  a  method  used  on  the 
assembly  line  to  control  the  position  of 
the  seat  track.  The  actions  specified  by 
the  proposed  AD  are  intended  to  ensure 
that  the  gap  tolerances  of  the  seat  track 
joints  do  not  exceed  the  tolerance  limit 
and  subsequently  lead  to  separation  of 
the  passenger  seats  from  the  seat  track 
under  emergency  landing  conditions. 
DATES:  Comments  must  be  received  by 
December  29, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
148-AD,  1601  Lind  Avenue,  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  &t)m 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 
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SUPPLEMENTARY  MFOfOiATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  nile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communicatioiis 
received  on  or  before  the  cloaing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  tight 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  aJker  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examinatioD  by 
interested  persons.  A  report 
summarizing  each  FAA-pubhc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addresaed.  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-148-AD".  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvaUeUUtyerNFRMt 

Any  person  may  obtain  a  copy  of  this 
I^PRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-103,  Attention.  Rules  Docket  No. 
94-NM-14»-AD,  1601  Und  Avenue, 
SW.,  Rentoo,  Washington  9805S-40S6. 

Discuaaion 

The  Direction  Gfoerale  de  I'Aviation 
Civile  (DGAC).  which  is  the 
airwofthiness  authority  for  France, 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
Model  A320  series  airplanes.  The  DCAC 
advises  that  in-service  inspection 
reports  have  revealed  that  the  gap 
between  the  forward  and  aft  seat  tnck 
at  frame  64  (left-  and  right-band)  could 
be  exceeding  the  2.8  mm  (.11  inch) 
tolerance  limit  InvestigMion  revealed 
that  the  cause  has  been  attributed  to  the 
method  used  on  the  assembly  line  to 
control  tiM  position  of  the  seat  tracL 
This  method  b  inadequate  in 
monitoring  the  gap  betwreen  the  forward 
and  aft  seat  track  of  the  passenger  seats 
at  frame  64.  Inconecdy  installed  seat 
bracks,  if  not  corrected,  could  rasult  in 
<:  gap  that  exceeds  the  tolerance  limit. 


and  could  subsequently  lead  to 
separatioa'of  the  paaeenger  seats  from 
the  seat  track  under  emergency  landing 
conditions. 

Airbus  has  issued  All  Operator  Telex 
(AOT)  53-01.  dated  August  27. 1902. 
which  describes  procedures  for 

1 .  Performing  a  one-time  visual 
inspection  to  determine  if  a  seat  fitting 
having  an  x-plunger  behind  a  z-stud  is 
installed  at  the  seat  track  )oint  at  frame 
64: 

2.  Measuring  the  gap  between  the 
forward  and  aft  seat  tracks,  if  any  seat 
fitting  having  an  x-plunger  is  installed; 

3.  Applying  sealing  material  at  the 
seat  tracks,  if  the  gap  is  less  than  or 
equal  to  2.8  mm;  and 

4.  Removing  or  rep>ositioning  the  seat, 
if  the  gap  is  greater  than  2.8  mm. 

Airbus  has  also  issued  Service 
Bulletin  A320-53-1088,  dated  May  10. 
1993,  which  describes  procedures  for 
repositioning  or  replacing  the  seat 
tracks. 

The  DGAC  classified  the  AOT  and 
service  bulletin  as  mandatory  and 
issued  French  Airworthiness  Directive 
93-081-042(B).  dated  May  26. 1993.  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  ia 
France. 

This  airplane  model  is  manufrtttured 
in  France  and  is  type  certificated  far 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  appUcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  ainfrorthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  osrtificated  for 
operatioo  in  the  United  States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  one-time  visual  inspection  to 
determine  if  a  seat  fitting  having  an  x- 
plunger  behind  a  z-stud  is  installed  at 
the  seat  track  joint  at  frame  64,  and 
correction  of  discrepancies.  The 
proposed  AD  would  also  require 
repositioning  or  replacing  the  seat 
tracks,  which  would  terminate  the 
requirement  of  repetitively  removing  or 
repositioning  the  seat  tradw.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously.  If 
any  cabin  equipmsnt  other  than 
pasaengw  seats  is  installed  at  frame  64. 
the  correction  would  be  required  to  be 


accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

The  FAA  estimates  that  85  idrplanes 
of  U.S.  registry  would  be  affected  by  diis 
proposed  AD. 

It  would  take  approximately  7  work 
hours  per  airplane  to  accomphsh  the 
proposed  inspection  at  an  average  labor 
rate  is  $55  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $32,725.  or 
$385  per  airplane. 

It  would  take  approximately  54  work 
hours  per  airplane  to  accomplish  the 
proposed  modification  at  an  average 
labor  rate  of  $55  per  work  hour. 
Required  parts  would  be  supplied  by 
the  manufacturer  at  no  cost  to  the 
operators.  Based  on  these  figures,  the 
total  impact  of  the  modification 
proposed  by  this  AD  on  U.S.  opwators 
is  estinuited  to  be  $252,450.  or  $2.97a 

Based  on  above  figvues.  the  total  cost 
impact  of  the  proposed  inspection  and 
modification  on  U.S.  operators  is 
estimated  to  be  $285,175.  or  $3.35S/per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  tho^  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relation^p 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
in  accordance  with  Executive  Order 
12012,  it  is  determined  that  this 
proposal  wrould  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  ^)ove.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOAESSES. 

List  of  Subjects  in  14  CFR  Pari  39 

Air  tran^>artatiaa.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423-  4q  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [Amsftded] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  94-NM-148-AD. 

Applicability:  Model  A320  series  airplanes; 
manufacturer's  serial  numbers  002  through 
008  inclusive.  010  through  014  inclusive.  016 
through  078  inclusive,  080  through  122 
inclusive,  124  through  179  inclusive,  183 
through  194  inclusive,  196  through  228 
inclusive,  230  through  251  inclusive,  and  253 
through  255  ioclusive;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  passenger 
seats  from  the  seat  track  during  an  emergency 
landing,  accomplish  the  following: 

(a)  Within  450  flight  cycles  after  the 
effective  date  of  this  AD,"  perform  a  visual 
inspection  to  determine  if  a  seat  fitting 
having  an  x-plunger  behind  a  z-stud  is 
installed  at  the  seat  track  Joint  at  frame  64, 
in  accordance  with  Airbus  All  Operator 
Telex  (AOT)  53-01.  dated  August  27. 1992. 

(b)  If  such  a  seat  fitting  is  installed,  prior 
to  further  flight,  measure  the  gap  between  the 
forward  and  aft  seat  tracks  in  accordance 
with  the  Airbus  AOT  53-01,  dated  August 
27, 1992. 

(1)  If  the  gap  is  less  than  or  equal  to  2.8 
mm.  prior  to  hirtber  flight,  apply  sealing 
material  at  the  seat  tracks,  in  accordance  with 
the  AOT. 

(2i  If  the  gap  is  greater  than  2.8  mm.  prior 
to  further  flight,  accomplish  the  requirements 
of  either  paragraph  (bK2Ki)  or  (bK2Kii)  of  this 
AD.  as  applic^le. 

(i)  For  airplanes  equippec^with  passenger 
seats  at  frame  64:  Accomplish  either 
paragraph  (bM2)(iMA)  or  (bM2)(iKB)  of  this 
AD: 

(A)  Remove  or  reposition  tlie  seat  in 
accordance  with  Airbus  AOT  53-01.  dated 
August  27, 1992.  Thereafter,  repeat  the 
removal  or  repositioning  whenever  the  cabin 
configuration  is  changed  until  the 
accomplishment  of  paragraph  (c)  of  this  AD. 
Or 

(B)  Reposition  or  replace  the  seat  tracks  in 
accordance  with  Airbus  Service  Bulletin 
A320>53-1068,  dated  May  10, 1993.  Such 
repositioning  or  replacement  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 


(ii)  For  airplanes  equipped  with  equipment 
other  than  passenger  seats  at  frame  64:  Prior 
to  further  flight,  correct  the  discrepancy  in 
accordance  ivith  a  method  approved  by  the 
Manager,  Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate. 

(c)  Within  30  months  after  the  effective 
date  of  this  AD,  reposition  or  replace  the  seat 
tracks.  In  accordance  with  Airbus  Service 
Bulletin  A32O-53-1088.  dated  May  10, 1993. 
Accomplishment  of  this  repositioning  or 
replacement  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch,  A.NJM-113.  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  October 
27, 1994. 

Darrell  M.  PederMm. 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  94-27153  Filed  11-1-94;  8:45  am) 
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ACnON:  Notice  of  inquiry  and  request  for 
comments. 


'SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
requesting  comments  on  issues  related 
to  alternative  power  pooling 
institutions.  It  also  requests  comments 
on  the  role  of  traditional  power  pools  in 
an  era  of  increased  competition.  This 
Notice  of  Inquiry  is  needed  because  of 
the  increasing  access  to  transmission 


services  in  the  electric  utility  industry 
and  the  concomitant  increase  in 
competition. 

DATES:  Written  comments  must  be 
received  by  the  Commission  no  later 
than  March  2, 1995.  Reply  comments 
must  be  received  by  the  Commission  no 
later  than  April  3, 1995. 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street 
NE.,  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Macpherson.  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street  NE..  Washington.  D.C 
20426.  Telephone:  (202)  208-0921. 
(legal  issues) 
J.  Stephen  Henderson.  Office  of 
Economic  Policy,  Federal  Energy 
Regulatory  Conunission,  825  North 
Capitol  Street  NE..  Washington,  D.C  . 
20426,  Telephone:  (202)  208-0100 
(technical  issues) 
or 

Michael  A.  Coleman.  Office  of  Electric 
Power  Regulation,  Federal  Energy 
Regulation  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  D.C 
20426.  Telephone:  (202)  208-1236. 
SUPPLEMENTARY  INFORMATKM:  In 
addition  to  pubUshing  the  full  text  of 
this  document  in  the  Federal  Register, 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  Room  3104,  at  941  North  Capitol 
Street.  NE..  Washington,  D.C  20426. 
The  Commission  Issuance  Posting 
System  (OPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS.  set  your  commimications 
software  to  use  300. 1200,  or  2400  bps. 
fiill  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  CIPS  can  also  be  accessed  at 
9600  bps  by  diaUng  (202)  208-1781.  The 
full  text  of  this  order  will  be  available 
on  CIPS  for  30  days  bom  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Sjrstems 
Corporation,  also  located  in  Room  3104, 
941  North  Capitol  Street  NE.. 
Washington.  D.C  20426. 

Notice  of  laqniry 

Before  Commissioners:  Elizabeth  Anoe 
Moler,  Chair,  Vicky  A.  Bailey,  )ames  J. 
Hoecker,  William  L  Massey.  and  Dooaid  F 
Santa.  )r. 
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OctobOT  20. 1994. 
I.  Introduction 

The  Federal  Energy  Regulatory 
Conunission  (Commission)  is  initiating 
this  proceeding  to  solicit  comments 
from  interested  persons  on  issues 
related  to  alternative  power  pooling 
institutions.  ■ 

Since  the  inception  of  power  pools, 
fundamental  changes  have  occurred  in 
the  electric  utility  industry.  Most 
significant  are  the  enactment  of  the 
Energy  Policy  Act  of  1992  (EPAct) '  and 
the  emerging  development  of  a 
competitive  bulk  power  market.  The 
Conunission  has  recently  announced  in 
a  series  of  orders  its  policy  of  promoting 
competitive  bulk  power  markets,  and 
has  emphasized  the  critical  role  of 
comparable  transmission  access  in 
meeting  that  goal. 

Given  the  ongoing  changes  in  the 
competitive  environment  of  the  electric 
utility  industry — in  particular,  the 
potential  for  substantially  increased 
access  to  transmission — we  must 
consider  whether  we  are  appropriately 
balancing  our  dual  objectives  of 
promoting  coordination  and 
competition.  Indeed,  industry 
participants  in  many  regions  are 
responding  to  competitive  changes  by 
exploring  the  possibility  of  changes  in, 
or  alternatives  to,  traditional  power 
pools. 

The  Commission  believes  that  the 
new  alternative  power  pooling 
institutions  have  great  potential.  In 
particular,  they  may  be  of  assistance  in 
facilitating  the  resolution  of  some 
difficult  federal-state  jurisdictional 
issues  and  in  developing  mechanisms 
for  resolving  or  minimizing  stranded 
cost  issues.  We  therefore  want  to 
explore  them  in  detail.  We  are 
particularly  interested  in  determining 
whether  alternative  power  pooling 
institutions  may  have  special 
transmission  pricing  needs.' 


'  Section  202(a)  of  the  F?A  reflects  Congress' 
desire  to  promote  and  encourage  the  voluntary 
Interconnection  and  coordination  of  utility 
bcilities.  while  the  Department  of  Energy  now  has 
primary  responsibility  for  Section  202(a)  of  the 
Federal  Pow>r  Act.  see  42  U.S.C  7131.  7172.  all 
VOkUttKy  coordination  and  interconnection 
■pHHMHtts  involving  public  utilities  must  be  Tiled 
nvith  the  Commission.  The  Commission,  therefore, 
continues  to  pUy  a  pivotal  role  in  this  area. 

In  addition,  section  20S(a)  of  the  Public  Utility 
Regulatory  Policies  Act  of  197S  (PURPA)  authorires 
the  Commisaion  to  exempt  electric  utilities,  in 
whole  or  in  part,  from  stale  law.  rule  or  regulation 
which  prohibits  or  prevents  voluntary  coordination. 
Under  PURPA  section  20Mb)(2).  the  Commission 
also  may  recommend  to  electric  utilities  that  they 
enter  into  negoliatioru  concerning  pooling 
arrangemanis. 

'Pub.  L  No.  102-486,  106  SUt.  2776  (1992). 

'Concurrently,  the  Commission  is  issuing  a 
policy  statement  on  transmission  pricing  in  Docket 


We  also  wish  to  re-examine  the  role 
of  more  traditional  power  pools  in  an 
era  of  increased  competition. 

For  these  reasons,  we  are  initiating  a  ' 
notice  of  inquiry  on  alternative  power 
pooling  institutions.  This  notice  has 
three  parts.  First,  we  relate  our 
understanding  of  an  innovative  power 
pooling  concept  proposed  by  two 
utilities  in  Southern  California  in 
response  to  the  California  Public 
Utilities  Commission's  (California 
Commission)  inquiry  into  retail  access 
(the  "Blue  Book  PToposal").^  We  also 
note  our  interest  in  any  other  alternative 
pooling  institutions  that  are  being 
explored  today.  Second,  we  briefly 
describe  power  pools  as  they  have 
evolved  to  date  in  order  to  provide  a 
comparison  of  traditional  power  pools 
with  emerging,  innovative  proposals. 
Third,  we  ask  interested  parties  to 
respond  to  specific  questions,  as  well  as 
to  provide  us  with  any  other  comments 
they  may  have,  on  alternative  power 
pooling  institutions  and  existing  power 
pools. 

We  note  that  a  major  focus  of  this 
notice  of  inquiry  is  on  power  pooling  to 
accomplish  short-term  transactions, 
rather  than  long-term  regional  planning, 
which  we  addressed  in  our  Policy 
Statement  on  Regional  Transmission 
Groups  (RTGs).^  While  power  pools  do 
some  transmission  planning,  it  is  not 
necessarily  of  a  regional  or  long-term 
nature.  In  contrast,  as  envisioned  in  our 
policy  statement  on  RTGs.  RTGs  may  be 
better  able  to  focus  on  long-term  and 
regional  transmission  planning.  In  this 
sense,  RTGs  and  poolcos,  at  a  minimum, 
would  be  complementary,  rather  than 
competing,  institutions.  Indeed,  the 
same  institution  could  perform  both 
functions.  For  example,  some  RTGs  may 
decide  to  develop  mechanisms  to 
accommodate  short-term  transactions 
within  the  RTG.  The  Commission  is 
interested  in  exploring  whether  RTGs 
would  be  appropriate  institutions  to 
accommodate  power  pooling. 

n.  Alternative  Po«ver  Pooling 
Institutions 

Increased  competition  in  the  electric 
utility  industry  may  signal  the  need  for 
alternative  power  pooling  arrangements. 


No.  ER03-19-000.  See  Inquiry  Concerning  the 
Commission's  Pricing  Policy  for  Transmission 
Services  Provided  by  Public  Utilities  Under  the 

FPA.  Policy  Statement.  FERC  Stats,  k  Rags.  1 

(19»4). 

'Proposed  Policies  Governing  Restructuring  of 
California's  Electric  Services  Industry  and 
Reforming  Regulation.  151  PUR4th  73  (California 
Public  Utilities  Commission  1994). 

>  Policy  Statement  Regarding  Regional 
Traiumission  Croups.  SB  FR  41626  (Aug.  5. 1993), 
ni  FERC  StaU.  a  Regs.,  Regulations  Preambles 
1 30.976  (1993). 


We  are  interested  in  considering  new 
arrangements  that  could  better  capture 
the  benefits  of  competition  in  bulk 
power  markets^without  unnecessarily 
sacrificing  coordination  benefits. 
Serious  discussion  is  occurring  in 
California  at  the  present  time 
concerning  an  alternative  power  pooling 
arrangement. 

A.  The  Poolco  Concept 

Two  utilities  (San  Diego  Gas  & 
Electric  Company  and  Southern 
California  Edison  Company)  have  each 
proposed  creating  a  regional  pooling 
company,  or  "poolco,"  in  response  to 
the  California  Commission's  Blue  Book 
Proposal.  Both  proposals  discuss  some 
form  of  restructuring,  either  vertical 
disintegration  or  the  relinquishment  of 
transmission  control.  Divestiture  has  not 
been  proposed.  However,  the  utilities 
may  intend  to  create  subsidiary 
companies  for  each  function  that  would 
remain  affiliated. 

Although  the  two  proposals  vary  in 
some  details,  they  share  many 
fundamental  characteristics.  Basically, 
the  poolco  would  be  an  independent 
entity  that  would  not  own  any  (or 
would  own  only  a  limited  number  oO 
facilities,  but  would  control  the 
operation  of  some  or  all  generators,  and 
all  transmission  facilities,  in  a  region. 
The  poolco  would  be  open  to  all 
generators  connected  to  the  grid,  who 
would  automatically  receive  any 
transmission  service  needed  to  sell 
power  into  the  regional  pool.  In  effect. 
the  poolco  would  be  responsible  for 
creating  and  maintaining  a  regional  spot 
market  for  electricity.  The  spot  price  in 
each  trading  period  (perhaps  hour-by- 
hour)  would  be  readily  available  and 
made  known  to  all  market  participants. 

Generating  resources  would  be 
centrally  dispatched  on  an  hourly  basis 
by  the  poolco  in  much  the  same  way  as 
in  current  power  pools.  The  principal 
difference  appears  to  be  that  generators 
would  be  dispatched  based  on  the  bid 
price  they  submit  to  the  poolco.  rather 
than  on  their  running  costs.  The  poolco 
would  operate  a  least-cost  (in  the  sense 
of  lowest  bid)  dispatch  that  accounts  for 
any  transmission  constraints  in  the 
same  maimer  as  an  existing  power  pool 
or  a  single  utility  dispatch  center. 
Generators  would  be  paid  the  market- 
clearing  price  *  during  each  hoiu*.  as 
opposed  to  the  bid  price  that  each 


generator  submitted  to  the  poolco.' 
Likewise,  distributors  would  pay  the 
market-clearing  price  in  each  hour. 
Consequently,  the  poolco  would  break 
even  in  its  basic  dispatch  function, 
since  distributors  would  pay  to  the 
poolco  what  the  generators  would 
receive  frwn  the  poolco. 

In  effect,  the  poolco  would  become 
the  market  clearinghouse  for  the  hourly 
energy  market.  Under  the  poolco 
concept,  dispatch  benefits  are  implicitly 
allocated  among  sellers  and  buyers  by 
the  spot  trading  at  a  market-clearing 
price.  The  poolco  would  have  no  further 
role  in  dividing  or  allocating  benefits. 
Also,  the  proposed  poolco  would  have 
no  role  in  long-term  energy  or  capacity 
markets.  Generators  and  distributors 
could  enter  into  contracts  outside  the 
poolco. 

Under  San  Diego's  poolco  concept  as 
currently  proposed,"  spot  prices  would 
vary  from  one  geographical  location  to 
another  to  reflect  transmission 
constraints.'  This  would  allow  the  spot 
trading  to  be  conducted  at  a  price  that 
reflects  the  real  ability  and  limitations 
of  the  grid  to  move  power  from  low-cost 
to  high-cost  areas.  The  proposal 
includes  opportunity  cost  pricing  for 
grid  congestion,  as  well  as  tradable 
capacity  rights. 

While  the  poolco  concept  contains 
many  similarities  to  existing  ptower 
pools,  it  appears  that  significant 
differences  exist  between  a  traditional 
power  f>ool  and  a  poolco.  particularly 
with  respect  to  both  generation  and 
transmission  pricing.  Although  a 
traditional  power  pool  generally  has 
flexible  cost-based  pricing  schemes.'** 
we  understand  that  a  fundamental 
characteristic  of  the  California  poolco 
concept  is  that  all  short-term  power 
sales  would  occiu-  at  a  market-clearing 
price.  In  other  words,  whereas  in  a 
traditional  power  pool  the  offer-price 
mechanisms  are  cost-based,  in  the 
California  poolco  proposal  they  would 
hp  based  on  economic  bids  with  an 
incentive  to  bid  at  or  near  the  utility's 
marginal  running  costs. 


•  The  mariet-dearing  price  ts  the  highest  bid 
price  of  any  genarator  that  is  selected  to  provide 
service  to  the  poolco  in  an  hour.  Each  successful 
bidder  would  receive  this  price,  regardless  of 
whether  its  bid  price  «ras  less  than  tl;e  market- 
clearing  price. 


'  This  method  of  pricing  creates  an  incentive  for 
tuith  generator  to  bid  near  its  inai:ginal  running  ctist. 
!.iitce  it  would  risk  losses  if  it  bids  less  than  its 
ri:nning  costs  and  the  poolco  selects  it  to  run.  and 
»l  would  risk  losses  if  it  bids  more  than  its  running 
( osts  and  the  poolco  does  not  select  it  to  run. 

»  We  understa.'-.d  that  both  San  Diego's  and 
Edison's  proposals  continue  toije  revised,  and  that 
the  two  proposals  may  become  more  similar  as 
dfiails  are  worked  out. 

"Under  Edison's  proposal,  in  contrast,  spot  prices 
would  not  reflec.  transmission  constraints. 

'"These  rangti  trom  split-savings  (e.g., 
Pennsylvania-New  Jer9ey-Mar>'land  Interconnection 
(l'IM){  to  a  rate  that  falls  under  a  price  cap  based 
en  pool  members'  composite  costs  (Mid-Continent 
.\r. «  Power  Pool  (MAPP)). 


Another  difference  between 
traditional  power  pools  and  the 
California  poolco  proposals  is  their 
membership.  Today,  some  power  pool 
agreements  include  explicit 
membership  criteria.  Most  Include  no 
explicit  provisions  addressing  the 
admission  of  new  members.  However, 
most  existing  pools  to  some  extent  limit 
membership.  On  the  other  hand,  the 
CaUfomia  poolco  proposals,  as  we 
understand  them,  would  require  open 
membership  for  at  least  all  bulk  power 
participants. 

The  California  poolco  proposals 
represent  an  interesting  alternative 
approach  to  achieving  operating 
efficiency  and  competition  in  hourly 
electricity  markets.  Howrever.  the 
proposals  are  in  an  early  stage  of 
development  and  a  number  of 
significant  transmission  issues 
apparently  have  not  yet  been  resolved 
(for  example,  how  transmission  owners 
vvould  be  compensated  for  the  existing 
facilities,  how  to  determine  priorities  for 
use  of  the  transmission  grid,  how  to 
allocate  expansion  costs  and  how  to 
induce  appropriate  expansion).  Since 
the  California  poolco  proposals  raise 
several  questions  and  issues  that  need 
additional  consideration,  we  have 
included  a  list  of  questions  in  section 
ni.C  of  this  Notice  on  which  we  seek 
comments  from  interested  persons. 

B.  Other  Alternative  Power  Pooling 
Institutions 

There  may  be  other  alternative 
pooling  proposals  of  which  the 
Commission  is  not  aware.  The  above 
discussion  is  not  intended  to  limit  the 
scope  of  this  inquiry.  The  Commission 
is  interested  in  all  iimovative  pMjoling 
proposals  intended  to  capture  the 
benefits  of  competitive  bulk  power 
markets  while  preserving  those 
coordination  benefits  that  are  consistent 
with  competition. 

The  issue  of  alternative  power  pooling 
arrangements,  and  the  California  poolco 
proposal  in  particular,  is  part  of  a  larger 
discussion  concerning  the  future 
structure  of  the  electric  power  industry 
in  the  United  States.  In  addition  to  the 
California  poolco  concept,  other 
innovative  institutions  have  been 
proposed  which,  as  the  Commission 
comprehends  them,  might  either  work 
in  tandem  with  a  poolco,  or  separately 
from  a  poolco  to  bcilitate  the 
development  of  a  more  competitive  bulk 
power  market.  For  example,  some  have 
suggested  that  the  electric^power 
industry  could  be  restructured  to 
include:  (1)  generating  companies, 
known  as  "gencos,"  which  are 
groupings  of  generators  that  may  or  may 
not  be  affiliated  with  utilities  that 


compete  to  sell  electricity  in  the 
wholesale  spot  and  contract  markets;  (2) 
transmitters,  known  as  "transcos"  or 
"gridcos,"  which  are  companies  that 
would  separately  own  and  maintain  a 
regional  transmission  grid;  and  (3) 
^   distributors,  known  as  "discos,"  which 
are  utiUties  that  would  operate  the  local 
distribution  systems  and  purchase 
energy  in  the  competitive  wholesale 
market  for  resale  to  ultimate  customers. 

In  such  a  restructured  market,  the 
poolco  could  be  a  fourth  player  that 
could  control  the  operation  of  the 
generation  and  transmission  facilities 
owned  by  gencos  and  gridcos;  i.e..  the 
poolco  could  dispatch  the  system  based 
on  buy/sell  offers  from  individual 
gencos  and  discos.  In  addition,  the 
poolco  could  provide  any  necessary 
ancillary  services  [e.g.,  load  following, 
spinning  reserves,  and  reactive  power) 
at  cost. 

In  addition  to  proposals  to- restructure 
the  electric  power  industry  along 
functional  lines,  there  may  be  other 
alternative  institutional  structures  for 
the  industry  that  warrant  consideration 
in  this  inquiry.  The  Commission  is 
interested  in  expanding  its  appreciation 
of  any  such  proposals  for  alternative 
institutional  structures.  In  particular, 
the  Commission  is  interested  in  the 
extent  to  which  such  alternative 
institutional  structures  might  facilitate 
the  achievement  of  a  more  competitive 
bulk  power  market  in  a  way  that  the 
current  institutional  structure  of  the 
industry  may  noL  We  have  included 
several  questions  in  this  regard  as  part 
of  section  IV.  of  this  notice. 

m.  Existing  Power  Pools 

In  order  to  hilly  understand  the  issues 
presented  by  alternative  power  pooling 
institutions,  it  is  necessary  to 
understand  existing  power  pools.  Li 
addition,  given  the  competitive  changes 
in  the  industry  and  the  fact  that  new 
pooling  alternatives  are  emerging,  it  is 
appropriate  to  considra^  whether  existing 
power  pools  are  functioning 
appropriately  and,  if  not.  to  consider 
what  changes  are  necessary. 

Historically.  utiUties  began 
coordination  activities  by  entering  into 
simple  bilateral  arrangements, 
progressing  gradually  to  more  complex 
contractual  agreements.  Such 
agreements  may  simply  cover  an 
exchange  of  energy  and  power,  or  they 
may  cover  a  variety  of  services.  They 
generally  are  not  considered  to  be 
pooling  a^«ements  unless  they  include 
coordination  of  reserve  generating 
capacity  and,  in  most  cases,  some 
coordination  of  planning  and 
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construction  in  addition  to  operating 
coordination.  " 

Traditional  power  pools  have 
provided  to  their  members  significant 
economic  benefits  and  operating 
efficiencies,  including:  reduced 
operating  costs  resulting  from  joint 
dispatch:  reduced  fixed  costs  resulting 
from  joint  construction  of  generating 
units  and  reserve  sharing;  and  increased 
system  reliability  resulting  from  reserve 
sharing  and  regional  planning. 

Existing  pools  vary  a  great  deal  in  the 
extent  to  which  they  are  integrated,  i.e., 
to  which  they  plan  and  operate  their 
individual  systems  as  a  single  system.^' 
The  most  highly  integrated  pools  are 
referred  to  as  "tight"  pools.»^  Tight 
pools  extensively  coordinate  their 

{ilanning  and  operations  in  both  the 
ong  and  short  run,  and  in  theory 
provide,  the  greatest  benefits.  They 
provide  for  joint  planning  on  a  highly 
coordinated  basis  and  for  centralized 
dispatch  of  generating  facilities.  They 
also  establish  contractual  requirements 
with  respect  to  generating  capacity  and 
operating  reserves,  together  with 
financial  penalties  to  enforce  reserve 
requirements.  '* 

One  of  the  key  characteristics  of  a 
tight  power  pool  is  central  dispatch, 
which  ensiues  short-term  efficiency  by 
dispatching  the  pool's  combined 
generating  resources  to  meet  the  pool's 
combined  loads,  without  regard  to  unit 
ownerahip.  The  benefits  of  central 


■■Although  the  tarms  "pooling"  and 
"coordination"  are  wmatinias  used 
interchangeably,  generally,  the  term  "coordination" 
refers  to  the  whole  spectrum  of  relationships 
batween  utilities,  and  "pooling"  refers  to  more 
formalized  agreements  between  utilities  to  operate 
and  plan  their  systems  in  a  manner  that  achieves 
the  greatest  regional  economy  and  reliability. 

"Other  pooling  arrangements  may  coordinate 
extensively,  but  only  involve  a  few  companies,  e.g.. 
the  coordination  arrangement  between  Detroit 
Edison  Company  and  Consumers  Power  Company. 
Some  coordination  arrangements  often  referred  to 
as  power  pools  are,  in  fact,  simply  vehicles  for 
bilateral  trades  of  economy  energy,  such  as  Western 
Systems  Power  Pool  (WSPP)  and  Florida  Energy 
Broker. 

■'There  are  three  tight  power  pools  operating 
today.  NEPOOL  operates  in  six  New  England  states, 
and  its  90  mei:ibers  include  investor Kiwned  utilities 
(lOUs)  and  publicly-owned  utilities.  The  New  York 
Power  Pool  (NYPP)  operates  in  the  SUte  of  New 
York,  and  its  member*  include  the  seven  lOUs  in 
the  State  and  the  Power  Authority  of  the  State  of 
New  York.  P[M  operates  in  the  Mid-Atlantic  region, 
and  its  eight  members  include  only  lUUs. 

**There  are  also  several  affiliated  utility  systems 
(registered  holding  companies  under  the  Public 
Utility  Holding  Company  Act  of  1935]  that  operate 
as  tight  power  pools.  Soulhem  Company.  Entergy 
Corporation.  American  Electric  Power  Company, 
Allegheny  Power  System,  Central  ft  South  West 
Corporation,  General  Public  Utilities  (which  is  itself 
a  member  of  PIM).  and  Northeast  Utilities  (which 
is  Itself  a  member  of  NEPOOL).  Together,  these 
affiliated  utility  systems  and  light  pools  account  for 
approximately  40  percent  of  the  genetating  capacity 
in  the  Eastern  Interconnection. 


dispatch  (i.e..  the  savings  realized  by 
dispatching  jointly  rather  than 
individually]  are  shared  among  pool 
members.  ** 

A  long-term  benefit  of  a  tight  power 
pool  is  joint  action  to  enhance 
reliability.  A  tight  pool  coordinates 
maintenance  to  ensiue  that  adequate 
reserves  are  maintained,  that  is,  units 
are  taken  out  of  service  on  a  staggered 
basis.  Also,  tight  pools  undertake  some 
regional  planning  of  production  and 
transmission  to  facilitate  joint  solutions 
to  regional  needs  and  problems. 

Finally,  tight  pools  conduct 
transactions  with  neighboring  pools  to 
realize  additional  economy  savings  and 
to  increase  reliability  whenever 
possible. 

Tight  power  pools  generally  require 
that  members  provide  transmission 
access  to  other  members  without  a 
direct  charge  for  economy  trades 
effected  through  central  dispatch  as 
compensation  for  use  of  their  facilities. 
However,  the  transmission  providers 
may  be  assigned  a  share  of  the  savings 
resulting  frtim  the  central  dispatch. 
Affiliated  power  pools,  i.e.,  the 
registered  holding  companies,  have 
more  extensive  transmission  access 
provisions  that  generally  include  some 
form  of  transmission  equalization 
payments  among  membera. 

Pools  that  are  characterized  by  a 
lower  level  of  coordination  are  called 
"loose  pools."  '*  For  example,  while  the 
participating  utiUties  work  together  to 
establish  principles  and  practices  for 
interconnected  operation,  review  area 
power  supply  problems  and  establish 
criteria  for  power  supply  adequacy, 
exchange  generation  and  transmission 
construction  plans,  and  plan 
coordinated  efforts  to  attain  optimal 
economy  and  reliability,  there  is  no 
central  dispatch  and  there  may  be  less 
joint  plaiming. 

As  discussed  in  section  IV  of  this 
Notice,  the  Commission  seeks  comment 
on  a  number  of  questions  pertaining  to 
existing  power  pools  (both  tight  pools 
and  loose  pools),  and  their  strengths  and 
weaknesses  in  light  of  emerging 
competitive  bulk  power  markets. 


■'Even  when  pool  members  undertake  bilateral 
trades  with  other  pool  members  to  increase  their 
revenue*  from  pool  interchange,  the  pool  dispatch 
is  unaffected.  The  bilateral  agreement  is  simply  a 
mechanism  for  adjusting  the  pool's  after-the-fact 
benefit  sharing  formula. 

■*  An  example  of  a  loose  pool  is  MAPP,  which 
operate*  in  the  Midwest.  Its  members  (as  well  as 
aaaociated  members  and  a  liaison  participant) 
include  lOUs,  publicly-owned  entities,  generating 
and  transmitting  cooperatives,  Canadian  crown 
corporations  and  one  Federal  power  marketing 
administration  (the  Western  Area  Power 
Administiation). 


rV.  Request  for  Conunents 

In  order  to  assess  the  merits  of 
alternative  power  pooling  institutions, 
including  the  Cahfomia  poolco 
proposals,  and  to  evaluate  whether  our 
existing  poUcies  will  impede  the 
development  of  such  institutions,  the 
Commission  seeks  comments  from 
interested  industry  participants.  We  also 
believe  that  this  proceeding  is  an 
appropriate  forum  to  consider  whether 
any  changes  should  be  made  in  our 
policies  concerning  existing  power 
pools.  Our  intention  is  to  ensure  that 
our  policies,  while  continuing  to 
maintain  adequate  and  reliable  service, 
are  consistent  with  the  development  of 
a  competitive  bulk  power  market. 
Answers  to  the  questions  below  should 
refer  to  the  numbers)  of  the  specific 
question(s)  when  possible.  In  addition 
commenters  may  address  any  other 
matters  related  to  these  issues.  We  are 
interested  in  all  aspects  of  potential 
changes  in,  or  alternatives  to,  existing 
power  pools. 

Question  1.  What  alternative  power 
pooling  institutions  might  be  beneficial? 
What  are  the  strengths  and  weaknesses  of 
these  alternatives?  What  special  transmission 
pricing  needs,  if  any.  would  such  alternative 
pooling  institutions  have?  What  specific 
benefits  would  an  alternative  bring  that  are 
not  available  today?  What  specific  beneHts  of 
existing  pools  would  be  lost?  What,  if  any, 
beneHts  would  alternative  power  pooling 
institutions  provide  compared  to  bilateral 
trading?  How  would  alternative  power 
pooling  institutions  differ  from  a  regime  of 
bilateral  trading? 

Question  2.  Do  any  current  Commission 
policies  impede  the  formation  of  beneficial 
alternative  power  pooling  institutions?  What 
changes  in  our  existing  policies,  if  any, 
including  pricing  policies,  are  needed  to 
encourage  pools  that  facilitate  competitive 
bulk  power  markets? 

Question  3.  In  discussing  any  alternative 
power  pooling  institution,  please  address 
how  the  adequacy  of  generation  and 
transmission  services  would  be  ensured,  e.g.. 
maintenance  of  adequate  generation  and 
transmission  reserves  and  construction  of 
needed  generating  and  transmission 
capacity?  How  would  reliability  be  ensured, 
e.g.,  control  of  transmission  systems,  voltage 
support,  reactive  power,  loop  flow,  load 
following,  backup  services  and  other  control 
area  services? 

Question  4,  What  are  the  conditions 
required  for  alternative  power  pooling 
institutions  to  be  beneficial,  e.g.,  a  minimum 
number  of  sellers  or  buyers,  a  minimum 
geographic  size,  maximum  market  share  for 
any  seller  or  buyer,  open  membership, 
appropriate  governance  rules?  Should 
participation  by  generators  in  the  alternative 
pool's  area  be  voluntary  or  mandatory? 

Question  5.  Do  alternative  power  pooling 
institutions  have  the  potential  to  help  resolve 
or  minimize  stranded  cost  issues?  If  so,  how? 

Question  6.  How  would  specific  alternative 
power  pooling  institutions  be  regulated?  In 


particular,  can  these  institutions  be  designed 
to  fit  easily  into  the  existing  Federal-State 
regulatory  structure  so  as  to  avoid 
duplicating  the  regulation  of  pool  functions? 

Question  7.  What  are  the  merits  of 
proposals  to  restructure  the  electric  power 
industry  along  functional  lines  such  as  the 
genco-gridco-disco  delineation?  Should  the 
Ck)mniission  be  prepared  to  proceed  with 
poolco-type  proposals  in  advance  of  any 
functional  utility  restructuring  efforts,  or 
should  the  Commission  refuse  to  act  on 
poolco-type  proposals  unless  the  functional 
restructuring  occurs  simultaneously?  Does 
such  a  restructuring  have  merit  even  if  an 
alternative  power  pooling  arrangement  is  not 
adopted?  Would  such  a  restructuring 
facilitate  the  development  of  a  more 
competitive  bulk  power  market  in  a  way  that 
the  current  institutional  structure  of  the 
electric  power  industry  cannot? 

Question  8.  In  addition  to  the  proposal 
mentioned  in  the  preceding  question,  are 
there  other  alternative  institutional  structures 
for  the  electric  power  industry  that  warrant 
the  Commission's  consideration  in  this 
Inquiry? 

Question  9.  What  are  the  strengths  and 
weaknesses  of  today's  power  pools?  We  are 
particularly  interested  in  concrete  examples 
related  to  existing  power  pools.  Should  the 
Commission  consider  changing  any  existing 
power  pool  practices  or  policies  to  facilitate 
competitive  bulk  power  markets? 

Question  10.  Would  changes  to  existing 
power  pools  be  preferable  to  creating  new 
pooling  institutions?  Is  an  RTG  an 
appropriate  institution  to  become  a  power 
pool?  Or  should  the  RTG's  transmission 
planning  function  be  kept  separate  from  the 
pool's  generation  market-clearing  function? 

Question  11.  Can  a  pool  provide 
advantages  to  its  members  without  unduly 
preferring  members  to  non-members?  How 
should  pKX)l  members  relate  to  non-members 
in  an  open  access  market?  Are  any 
improvements  in  information  availability 
necessary  for  existing  pools  or  alternative 
pooling  institutions  to  be  more  beneficial? 
What  reciprocity  conditions  are  appropriate 
between  pool  members  and  non-members? 
How  would  a  state  policy  of  retail  access 
affect  pool  membership  conditions  and 
reciprocity  obligations?  What  if  retail  access 
were  available  in  only  some  states  in  the 
pool? 

Question  12.  How  should  the 
Commission's  recently-announced  policy 
concerning  comfiarability  of  transmission 
services  be  implemented  with  respect  to 
alternative  power  pooling  institutions  and/or 
existing  power  pools? 

V.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
parties  to  submit  an  original  and  14 
copies  of  their  written  comments. 
Comments  should  not  exceed  100  pages 
in  length.  In  addition,  commenters 
should  submit  an  executive  summary 
not  to  exceed  five  pages. 

The  Conunission  will  also  permit 
interested  persons  to  submit  reply 
comments  in  response  to  the  initial 
comments  filed  in  this  proceeding. 


Reply  comments  should  not  exceed  50 
pages  in  length. 

Persons  with  common  interests  or 
views  are  encouraged  to  submit  joint 
comments.  Commenters  should  double 
space  their  comments,  provide  a  concise 
description  identifying  the  commenter, 
and  should  reference  Docket  No.  RM94- 
20-000.  In  addition,  commenters  should 
submit  a  copy  of  their  comments  on  a 
3V2  inch  diskette  in  ASCII  n  format. 
Initial  and  reply  comments  must  be 
filed  with  the  Office  of  the  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  SU'eet.  N.E.. 
Washington.  D.C.  20426,  no  later  than 
March  2, 1995  for  initial  comments  and 
April  3, 1995  for  reply  comments.  . 

All  written  comments  will  be  placed 
in  the  Commission's  public  files  and 
will  be  available  for  inspection  in  the 
Commission's  Public  Reference  Section, 
941  North  Capitol  Street,  NE.. 
Washington.  D.C.  20426.  during  regular 
business  houra. 

By  direction  of  the  Commission. 
Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  94-27090  Filed  11-1-94;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

30  CFR  Parts  42, 48, 70, 71, 75, 77,  and 
90 

RIN  1219-AA79 

Decertification  of  Approved  Instructors 
and  Certified  and  Qualified  Persons 

AGENCY:  Mine  Safety  and  Health 
Administration,  Labor. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
establish  uniform  procedures  under  the 
Federal  Mine  Safety  and  Health  Act  of 
1977  (Mine  Act)  for  the  Mine  Safety  and 
Health  Administration  (MSHA)  to 
decertify  persons  who  have  been 
designated  as  MSHA-approved 
instructors  and  those  individuals 
certified  or  qualified  to  perform  certain 
mining  related  tasks  under  the 
applicable  training,  safety  and  health 
regulations.  These  proposed 
decertification  procedures  would  also 
apply  to  those  persons  who  are  deemed 
certified  by  MSHA  as  a  result  of  their 
certification  through  State  programs 
recognized  by  the  agency.  The  proposal 
would  provide  notice  of  potential 
decertification  by  MSHA  and  would 
provide  procedural  due  process, 
including  a  noUce  of  proposed  action. 


an  informational  meeting  with  the 
district  manager,  notice  of  the  district 
manager's  decision,  appeal  rights  to  the 
appropriate  administrator,  and  a  de 
novo  post-decertification  evidentiary 
hearing  before  an  administrative  law 
judge  of  the  U.S.  Department  of  Labor. 
In  addition,  the  proposal  would  provide 
a  new  paragraph  to  replace  the 
decertification  of  diesel  mechanics 
previously  proposed. 
DATES:  Written  comments  must  be 
submitted  by  January  6. 1995. 
ADDRESSES:  Send  comments  to  the 
Office  of  Standards,  Regulations  and 
Variances,  MSHA,  Room  631,  Ballston 
Tower  #3.  4015  Wilson  Boulevard. 
Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  W.  Silvey.  Director,  Office  of 
Standards,  Regulations  and  Variances, 
MSHA  (703)  235-1910. 

SUPPLEMENTARY  INFORMATION: 

I.  Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  requirements. 


II.  Background 

In  order  to  maintain  safe  and 
healthful  working  conditions  in  mines, 
MSHA  recognizes  that  certain  tasks  and 
duties  must  be  performed  by 
individuals  with  the  proper  knowledge 
and  expertise.  MSHA  has  promulgated 
regulations  in  Title  30  of  the  Code  of 
Federal  Regulations  (30  CFR),  parts  48, 
70,  71,  75.  77,  and  90,  that  require 
particular  activities  to  be  performed  by 
persons  who  have  demonstrated  their 
expertise  or  proficiency  to  the  agency  or 
to  a  State  mining  agency,  who  have  been 
recognized  as  competent  through 
training,  testing  or  experience,  and  who 
have  boen  formally  "approved," 
"certified,"  or  "qualified"  by  MSHA  or 
a  State  to  perform  these  ac:tivities. 

MSHA  regulations  require  some  form 
of  approval,  certification,  or 
qualification  for  a  variety  of  activities. 
At  coal  mines,  certification 
requirements  apply  to  underground  coal 
mine  foremen,  assistant  foremen,  and 
preshifi  examiners  who,  among  other 
things,  must  be  able  to  check  for 
evidence  of  methane  gas  and  identify 
other  safety  hazards.  Indi\iduals  who 
collect  respirable  dust  samples, 
maintain  and  cafibrate  dust  sampling 
equipment,  test  noise  levels,  or  examine 
surface  coal  mine  work  areas  for 
hazardous  conditions  must  also  be 
certified  by  MSHA.  Regulations  for  coal 
mines  also  require  the  quaUfication  of 
persons  who  perform  electrical  work, 
examine  impoundment  structures,  test 
methane  and  oxygen  levels,  operate 
hoists,  or  use  explosives.  Finally.  MSHA 
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approves  instructors  to  provide  training 
to  coal,  metal  and  nonmetal  miners. 

Depending  upon  the  type  of  approval, 
certiflcation  or  qualification  sought,  an 
individual  can  become  certified  or 
qualified  through  an  MSHA- 
administered  program,  or  a  State- 
administered  program  recognized  by 
MSHA.  Six  activities  require  an 
approval,  certification  or  qualification 
issued  solely  by  MSHA:  Respirable  dust 
sampling;  maintenance  and  caUbration 
of  respirable  dust  sampling  equipment; 
noise  level  testing;  examination  of 
impoundments;  electrical  work  (several 
States  have  electrical  qualification 
programs  approved  by  MSHA);  and  the 
training  and  retraining  of  miners. 

MSHA  certifies  and  qualifies 
individttals  to  perform  work  in  the 
remaining  fob  categories,  but  also 
recognizes  State  certifications  for  the 
following:  blasters;  foremen;  assistant 
foremen;  preshift  examiners;  persons 
who  conduct  surface  examinations;  gas 
testers,  and  hoist  operators.  Because 
MSHA  accepts  State  certifications  for 
these  )ob  categories,  the  agency  does  not 
require  an  MSHA-issued  certification 
except  where  there  is  no  State 
certification  program. 

Certification  and  qualification 
procedures  require  an  individual  to 
show  the  necessary  competency  in  the 
appropriate  areas.  In  general,  an 
individual  obtains  an  MSHA 
certification  or  qualification  by 
attending  an  MSHA-sponsored  or 
approved  training  program;  by 
demonstrating  the  ability  to  perform  the 
activities  and  duties  stated  in  the 
regulations:  or  by  successfully  passing 
an  examination.  MSHA  currently 
administers  examinations  for 
certification  or  qualification  for  dust 
sampling,  noise  level  testing, 
maintenance  and  calibration  of  dust 
sampling  equipment,  electrical  work, 
and  examination  of  impoundments.  In 
order  to  remain  qualified  to  perform 
electrical  worii.  the  quaUfied  person 
must  satisfactorily  complete  an  MSHA- 
approvcd  coal  mine  electrical  retraining 
program  aimually.  All  other 
certifications  or  qualifications  have  an 
indefinite  duration  requiring  no 
recertification.  except  for  those  persons 
referred  to  in  §  75.100(c)(2)  and 
77.100(b)(2). 

Most  State  certifications  are 
conditional  upon  minimim:i  age  and 
years  of  mining  experience,  undergoing 
required  training,  and  passing  a  relevant 
examination.  In  many  instances.  States 
also  require  refresher  training  at 
s[>ecified  intervals.  The  following  coal- 
producing  States  have  one  or  more 
certification  programs:  Alabama.  Alaska. 
Arizona,  Aricansas.  Colorado,  Ultnois. 


Indiana.  Kentucky.  Montana.  New 
Mexico,  North  Ddcota.  Ohio,  CHdahoma, 
Pennsylvania,  Tennessee,  Utah, 
Virginia,  West  Virginia,  and  Wyoming. 
These  States  do  not  all  maintain  the 
same  number  and  types  of  certification 
programs,  nor  df>es  MSHA  recognize  all 
State  certifications.  For  instance,  all  of 
these  States,  with  the  exoeption  of 
Alaska,  maintain  programs  for  the 
certification  of  responsible  individuals. 
MSHA  recognizes  all  of  these  types  of 
certifications.  On  the  other  hand, 
although  Arkansas,  IllizKiis.  and 
Pennsylvania  have  electrical 
certification  programs,  MSHA  does  not 
recognize  their  State  electrical 
certifications  for  compliance  with 
Federal  regulations. 

Currently.  30  CFR  part  48  specifies 
procedures  for  revocation  of  the 
approval  of  part  48  training  instructors. 
Under  30  CFR  48.3(1)  and  48.23(1).  a 
person's  approval  to  conduct  training 
under  part  48  can  be  revoked  for  good 
cause  which  may  include  failure  to 
instruct  a  course  within  a  24-month 
(>eriod.  It  may  also  include  finlure  to 
follow  the  approved  training  plan, 
inadequate  teaching  skills,  or  lack  of 
subject  matter  knowledge.  This 
proposed  rule  would  revise  and  expand 
part  48  procedures. 

This  proposed  rule  would  also  for  the 
first  time  establish  formal  procedures 
for  the  revocation  of  the  cotifications  or 

aualifications  of  individuals  as  well  as 
le  termination  of  MSHA's  acceptance 
of  an  individual's  State  certification  or 
qualification.  Although  an  individual 
may  continue  to  hold  a  State 
certification,  MSHA  could  discontinue 
its  recognition  or  acceptance  of  the  State 
certification  by  following  the 
procediues  in  this  part.  Revisions  to  the 
applicable  sections  of  30  CFR  parts  70, 
71,  75,  77  and  90  are  included  within 
the  proposed  rule.  MSHA  anticipates 
extensive  coordination  %nth  the  States 
regarding  pursuit  of  decertification 
actions  within  those  States  whose 
certifications  MSHA  recognizes.  MSHA 
will  be  cognizant  of  any  State 
decertification  actions,  initiated 
independently  of  those  actions 
specifically  referred  or  sought  by 
MSHA,  prior  to  the  initiation  of 
decertification  actions  by  MSHA  under 
this  proposed  rule. 

MSHA  has  reviewed  the  existing 
certification  and  qualification  programs 
(and  their  attendant  policies  and 
procedures)  administered  by  MSHA  and 
the  States.  MSHA  has  concluded  that 
decertification  procedures  are  necessary 
to  assure  that  specific  activities  are 
conducted  only  by  persons  who  do  so 
in  compliance  with  the  applicable 
regulations,  or  who  are  competently 


fulfilling  their  work  responsibilities. 
The  agency  has  previously  taken 
decertification  action  against  certain 
individuals  on  a  limited  basis,  MSHA 
has  determined  that  formalizing  the 
process  and  standardizing  the 
procedures  would  assure  that  adequate 
notice  is  provided  and  sufficient  diie 
process  is  afforded  to  aSacted 
individuals. 

MSHA  has  also  re-examined  the 
proposed  decertification  process 
specifically  applied  to  qiulified  diesel 
mechanics  and  published  in  the  Federal 
Register  on  October  4, 1989,  (54  FR 
40996)  as  part  of  its  comprehensive 
proposal  for  the  approval  and  use  of 
diesel  equipment  in  underground  coal 
mines.  Because  of  the  generic  nature  of 
the  procedures  pubbshed  and  proposed 
today,  the  agency  does  not  beUeve  that 
it  is  necessary  to  have  a  separate 
procedure  for  quabfled  diesel 
mechanics.  This  procedure  was 
published  under  proposed  §  75.1916(h) 
(54  FR  40996).  Consequently,  today's 
proposal  also  contaiiu  a  new  paragraph 
to  amend  proposed  §  75.1915  which 
will  serve  to  apply  today's  proposed 
part  42  to  any  qualification 
requirements  for  diesel  mechanics 
which  become  a  final  rule.  It  is  MSHA's 
intent  to  delete  any  reference  to  the 
decertification  procedures  referred  to  in 
proposed  $  75.1916(h)  when  that 
regulation  becomes  final. 

Although  the  assessment  of  civil 
penalties  and  the  initiation  of  criminal 
action  against  operators  or  agents  upder 
1 10  of  the  Mine  Act  do  serve  as  effective 
enforcement  measures,  they  may  not,  in 
all  instances,  induce  necessary 
compliance  with  regulations.  MSHA 
believes  that  the  emphasis  in  the 
certification  and  qualification  programs 
should  be  on  maintaining  the  integrity 
of  the  certifications  and  the 
qualifications  that  are  granted  by 
ensuring  that  only  those  individuals 
who  adequately  discharge  the 
obligations  which  a  certification 
requires  continue  to  hold  such 
certification.  The  status  of  being 
certified  or  quahfied  is  a  privil^,  not 
a  right,  and  only  those  who  carry  out  the 
responsibilities  that  are  inherent  in 
these  credentials  should  be  permitted  to 
bold  them. 

Uniform  decertification  procedures 
would  provide  another  approach  for 
MSHA  to  direct  a  change  in  the  actions 
and  attitudes  of  certified  and  qualified 
persons  who  do  not  comply  with  health 
and  safety  regulations.  Temporary  or 
p>ermanent  decertification  should 
compel  compliance  with  the  law,  as 
decertification  could  adversely  affiect 
that  person's  livelihood,  and  in  the  most 
severe  instances,  result  in  loss  of 


employment  This  proposed  rule  will 
encourage  certified  and  qualified 
persons  to  maintain  their  level  of 
competence  and  follow  required 
procedures,  by  establishing  appropriate 
remedial  measures  when  MSHA 
identifies  a  certified  or  qualified  person 
or  an  approved  instructor  who  is  not 
fulfilling  his  or  her  responsibilities, 
either  deliberately  or  as  the  result  of 
accident,  oversight,  or  lack  of  training. 
MSHA  believes  that  estabUshing 
uniform  decertification  procedures  will 
ensure  that  certified  and  qualified 
persons  fulfill  their  responsibilities  with 
due  regard  for  compliance  vdth  safety 
and  health  standards. 

m.  Discussion  of  Proposed  Rule 

Section  42. 1    Purpose  and  Scope 

This  part  would  establish  the  criteria 
and  procedures  for  revocation  of  the 
authority  given  to  persons  to  perform 
certain  tasks  that  must  be  done  by  a 
certified  or  qualified  person,  or  an 
approved  instructor.  In  general, 
temporary  or  permanent  decertification 
would  be  directed  toward  individuals 
who  either  repeatedly  exhibit  clear 
disregard  for  compliance  with  training, 
health  or  safety  standards  or  other 
relevant  regulations,  or  who  commit  a 
particular  oHense  that  is  evidence  of  a 
serious  disregard  for  the  health  and 
safety  of  miners  affected  by  their 
activities. 

When  evidence  indicates  that  a 
certified  person  does  not  adhere  to  the 
required  procedures  that  are  necessary 
to  fulfill  his  or  her  certified  or  quahfied 
duties,  or  has  failed  to  adequately  fulfill 
his  oY  her  work  responsibilities,  the 
appropriate  MSHA  district  manager 
would  initiate  the  decertification 
process.  During  the  course  of  the 
decertification  process,  the  district 
manager  would  determine  if  the 
certified  person's  actions  are  intentional 
or  the  result  of  accident,  oversight,  or 
lack  of  training.  Based  upon  the  facts  in 
each  case,  the  district  manager  wrould 
decide  the  appropriate  deterrent  or 
remedial  measures  to  be  taken,  such  as 
those  described  below.  MSHA  intends 
that  the  agency's  district  managers 
would  also  be  able  to  propose  temporary 
or  permanent  decertification. 

"The  issuance  of  warning  letters, 
proposal  of  remedial  measures  or 
temporary  or  permanent  decertifications 
are  actions  intended  to  augment  existing 
enforcement  policies  and  procedures. 
When  a  certified  person  fails  to  adhere 
to  required  procedures  due  to  accident, 
oversight,  or  lack  of  training,  the  district 
manager  would  generally  issue  a 
warning  letter  or  propose  remedial 
measures,  such  as  additional  training.  If, 


after  these  initial  measures  are  taken, 
the  certified  or  qualified  person^ 
continues  to  disregard  proper    " 
procedures,  MSHA  would  pursue 
temporary  or  permanent  decertification. 

Temporary  tx  permanent 
decertification  would  be  directed 
toward  individuals  who  repeatedly 
exhibit  disregard  for  health  and  safety, 
and  also  in  instances  when  a  particular 
single  offense  is  of  such  a  serious  nature 
that  temporary  or  permanent 
decertification  should  be  pursued.  In 
some  cases,  a  section  110  investigation, 
resulting  in  either  the  assessment  of 
civil  penalties  against  the  certified 
person  or  the  pursuit  of  criminal 
proceedings,  wall  occur  concurrently 
vdth  temporary  or  permanent 
decertification.  However,  in  particularly 
egregious  cases,  the  district  manager 
may  propose  temporary  or  permanent 
decertification  before  any  section  110 
investigation  is  completed. 

In  summary,  the  district  manager  may 
choose  to  issue  a  warning  letter,  propose 
remedial  action,  or  propose  temporary 
or  permanent  decertification  prior  to,"or 
concurrent  with,  action  taken  as  a  result 
of  a  section  110  investigation  within  the 
context  of  MSHA's  current  enforcement 
hierarchy. 

Also,  the  district  manager  may  use 
these  actions  in  circumstances  where 
civil  penalties  under  section  110(c)  of 
the  Mine  Act  are  not  appUcable,  for 
example,  because  the  individual  in 
question  is  not  a  corporate  agent. 
Decertification  action  would  allow  for 
actions  against  individuals  in  such  cases 
that  do  not  currently  receive  additional 
enforcement  actions. 

Additionally,  while  MSHA  has 
authority  to  enter  mine  property  but 
cannot  cite  an  operator  or  contractor  for 
refusal  to  allow  the  agency's 
examination  of  dust  sampling 
equipment  that  is  not  located  on  mine 
property,  the  district  manager  may  take 
action  against  the  responsible 
certification  holders  by  proposing 
temporary  or  permanent  decertification 
when  the  certification  holders  have 
violated  the  regulations. 

MSHA's  current  policy  and 
procedures  for  revocation  of  approval  to 
be  a  part  48  training  instructor  allow  the 
instructor  to  present  evidence  or 
witnesses  to  substantiate  his  or  her 
position,  either  through  a  meeting  or 
written  submission  to  MSHA.  The 
person  may  appeal  adverse  actions  to 
the  appropriate  MSHA  administrator. 
MSHA  believes  that  these  same 
procedures  also  would  be  appropriate 
for  those  persons  who  would  be  subject 
to  decertification  under  this  proposed 
rule.  To  ensure  equitable  and  uniform 
treatment  in  all  decertification  actions. 


the  scope  of  this  rulemaking  would 
include  all  activities  for  which  MSHA 
issues  certifications  or  qualifications, 
including  the  part  48  instructor 
program.  The  proposed  rule  includes 
additional  provisions  for  the  issuance  of 
warning  letters  and  the  person's  right  to 
a  post-decertification  hearing  before  the 
Department  of  Labor's  Office  of 
Administrative  Law  Judges. 

In  addition,  the  proposed  rule  would 
address  the  withdrawal  of  MSHA's 
recognition  of  an  individual's  State 
certification  when  circumstances 
warrant  such  action.  MSHA  beUeves 
that  a  single  rule  will  afford  the  same 
level  of  due  process  for  all  proposed 
temporary'  and  permanent 
decertifications.  Because  MSHA 
recognizes  many  State  certification 
programs,  cooperation  between  MSHA 
and  State  mining  agencies  is  crucial  to 
the  success  of  any  decertification 
program.  Federal  and  State  mine  safety 
and  health  programs  are  more  effective 
when  the  two  government  bodies 
operate  cooperatively.  In  instances 
where  the  State  confers  upon  an 
individual  a  certification  which  is 
recognized  by  MSHA,  the  agency  would 
inform  the  appropriate  State  agencies 
that  it  has  determined  that  an 
individual's  actions  may  warrant  the 
temporary  or  permanent  decertification 
of  the  State-issued  certification.  In  those 
States  which  have  procedures  to 
decertify  individuals,  MSHA  would 
work  closely  with  the  State  to 
investigate  the  matter  and  provide 
assistance  in  determining  an 
appropriate  course  of  action.  In  those 
cases  where  the  State  concludes  that 
decertification  is  not  appropriate  and 
decides  to  take  only  limited  action  or  no 
further  action,  but  MSHA  continues  to 
believe  stringent  action  is  necessary, 
MSHA  may  decide  to  use  the 
procedures  outlined  in  this  proposed 
rule  to  terminate  MSHA's  recognition  of 
the  individual's  State  certification  for 
purposes  of  compUance  with  Federal 
regulations.  MSHA  would  therefore 
retain  the  right  to  suspend  or  terminate 
its  recognition  of  a  person's  State 
certification  even  if  the  State  has  chosen 
not  to  pursue  temporary  or  permanent 
decertification. 

Section  42.2    Definitions 

The  following  definitions  would 
applv  in  this  part: 

Aaministmtor.  Administrator  would 
mean  MSHA's  Administrator  for  Coal 
Mine  Safety  and  Health  or 
Administrator  for  Metal  and  Nonmetal 
Mine  Safety  and  Health,  as  appropriate. 

Certified.  Certified  would  mean 
certified,  qualified,  or  approved  by 
MSHA,  either  directly  or  through  a  State 
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program  racognixad  by  MSHA.  to 
perform  tasks  ot  duties  for  which  this 
chapter  requires  such  specific  authority. 
Similarly,  certification  would  mean 
certification,  quaUficatioo,  or  approval. 

Decertify.  Decertify  would  mean  to 
temporarily  or  permanently  revoke  a 
person's  certification,  qualification,  or 
approval.  If  MSHA  recognizes  a  person's 
certification  by  a  State,  then  decertify 
would  mean  that  MSHA  would  no 
longer  recognize  that  person's  State 
certification  for  purposes  of  compliance 
with  this  chapter.  Decertification  would 
mean  temporary  or  p)ennanent 
revocation  of  a  person's  certification, 
qualification,  or  approval 

Section  42.3  Warning  Letter 

Proposed  §  42.3  would  provide  that 
when  the  evidence  indicates  that  a 
certified  person  has  failed  to  follow  the 
tasks  set  by  this  chapter,  or  the  person 
no  longer  satisfies  the  requirements  for 
retention  of  certification,  or  a  certified 
person's  conduct  leads  to  or  contributes 
to  a  violation  of  any  training,  safety  or 
health  standard,  the  district  manager 
may  send  a  warning  letter  to  that  person 
by  certified  mail,  return  receipt 
requested.  This  section  would  provide 
that  the  district  manager  may  notify  the 
certified  person  through  the  warning 
letter  that  his  or  her  conduct  has  been 
deficient  without  requiring  any  further 
action,  or  may  require  remedial 
measures  to  be  undertaken  by  the 
certified  person.  In  short,  the  warning 
letter  must  specify  the  basis  for  the 
warning.  In  some  instances.  MSHA  may 
choose  to  forego  the  issuance  of  a 
warning  letter  and  move  directly  to 
issue  a  notice  of  prop>osed  action  under 
§  42.4  of  this  part. 

MSHA  believes  that  certain  types  of 
deficient  conduct  on  the  part  of  a 
certified  person  may  not  require 
remedial  action  or  would  not  require,  or 
provide  a  sufficient  basis  for,  the  more 
severe  sanctions  of  temporary  or 
permanent  decertification.  In  those 
instances,  a  warning  letter  fi'om  the 
district  manager  to  the  certified  person 
would  be  sufficient  to  put  the  certified 
person  on  notice  that  his  or  her  conduct 
in  the  performance  of  regulated  duties 
was  not  commensurate  with  that 
normally  required  of  a  certified 
individual.  The  district  manager  may 
also  include  in  the  letter  a  statement 
that  further  deficient  conduct  may  lead 
to  decertification  action  by  the  Agency. 

Under  proposed  $  42.3(b)(2),  the 
warning  letter  would  also  provide  a 
vehicle  for  the  Agency  to  require  the 
certified  individual  to  take  some 
remedial  action  in  order  to  retain  his  or 
her  status.  In  these  instances,  MSHA 
district  managers  would  specify  what 


rof  remedial  action  on  the  part  of 
»rtified  person  would  be  necessary 
to  retain  certification.  MSHA  intends 
that  it  would  also  be  able  to  take  action, 
such  as  allowing  the  certified  person  to 
work  only  under  supervision  or 
requiring  retraining  where  the 
circumstances  would  warrant  it. 

The  propoeed  rule  in  §  42.3(b)(3) 
would  also  give  the  certified  person  IS 
days  from  receipt  to  respond  to  the 
warning  letter  tnm  the  district  manager 
or  to  initiate  the  required  remedial 
action.  MSHA  fmesees  that  some 
certified  persons  may  choose  to  ignore 
the  warning  letter  from  the  district 
manager,  or  notify  the  district  manager 
that  they  object  to  the  implementation 
of  remedial  action.  If  no  response  is 
forthcoming  from  the  certified  person, 
or  the  certified  person  failed  to  perform 
the  required  remedial  action,  the  district 
manager  would  have  the  option  of 
sending  a  notice  of  proposed  acticm 
under  proposed  §  42.4  to  initiate 
temporary  or  permanent  decertification. 

Section  42. 4    Notice  of  Proposed 
Action 

Proposed  §  42.4(a)  Would  provide  that 
when  the  evidence  indicates  that  a 
certified  person  has  not  undertaken 
remedial  action  required  by  the  district 
manager  or  that  the  temporary  or 
permanent  decertification  is  warranted 
because  of  the  certified  person's 
disregard  of  training,  safefy  or  health 
standards,  or  the  certified  person's 
conduct  has  led  to  or  contributed  to  a 
violation  of  training,  safety  or  health 
standards,  the  district  manager  would 
notify  the  certified  person  of  the 
proposed  action  by  a  certified  letter, 
return  receipt  requested. 

The  notice  would  contain  sufficient 
information  to  apprise  the  person  of  the 
action  being  initiated  against  him  or  her 
and  the  basis  for  the  proposed  action. 
Specifically,  the  notice  would  inform 
the  certified  f>erson  under  proposed 
§  42.4(a)  (1)  and  (2)  whether  the  district 
manager  was  proposing  temporary  or 
permanent  decertification.  Under 
§  42.4(b)  (1),  (2).  and  (3)  of  Uie  proposal, 
the  notice  would  describe  how  the 
certified  person  failed  to  appropriately 
discharge  his  or  her  responsibilities. 
This  part  of  the  notice  would 
specifically  describe  the  certified 
person's  conduct  or  actions  giving  rise 
to  the  decertification  action.  Under 
§  42.4(c),  the  notice  also  would  give  the 
person  15  calendar  days  from  the  date 
of  its  receipt  to  submit  information  to  or 
request  an  informational  meeting  with 
the  district  manager  to  discuss  the 
proposed  action.  The  notice  would 
inform  the  person  that  if  he  or  she  fails 
to  respond  within  15  da3rs,  the 


administrative  record  of  the  matter 
woiUd  close  and  MSHA  would 
temporarify  or  permanently  decertify 
the  person. 

MSHA  intends  that  this  notice  would 
not  replace  the  issuance  of  citations  for 
violations  of  regulations,  but  rather 
would  supplement  these  normal 
enforcement  actions  and  would  serve  as 
an  additional  measiue  to  induce 
compliance.  MSHA  anticipates  that 
many  cases  could  be  resolved  without 
proceeding  to  an  informational  meeting 
because  the  c«1ified  person  would 
respond  to  the  notice,  submit 
explanatory  information  to  the  district 
manager,  or  correct  inadequate 
performance  to  the  district  manager's 
satisfaction. 

A  copy  of  the  notice  of  proposed 
action  and  the  return  receipt,  in 
conjimction  with  docmnentary  evidence 
such  as  inspectors'  notes  or 
informational  submissions,  would 
remain  on  file  in  the  district  office  and 
become  a  part  of  the  administrative 
record  of  the  action  under  proposed 
842.5(c). 

Proposed  §  42.4(c)  would  also  allow 
the  certified  person  to  submit 
information  in  place  of  or  in  addition  to 
an  informational  meeting.  When  no 
informational  meeting  is  requested,  the 
certified  person  would  be  able  to  submit 
relevant  information  to  the  district 
manager  within  15  calendar  days  fit>m 
the  date  the  person  received  the  notice 
of  proposed  action.  After  this  15-day 
period,  the  administrative  record  ^ould 
be  closed. 

Section  42.5    Informational  Meeting 

Section  42.5  of  the  proposed  rule 
would  provide  an  opportimity  for  the 
certified  person  to  present  evidence  or 
information  on  his  or  her  behalf  to  the 
district  manager  relevant  to  the 
circimistances  which  gave  rise  to  the 
initiation  of  the  decertification  action. 

Under  proposed  §  42.5(a),  if  the 
certified  person  requests  an 
informational  meeting  %vith  the  district 
manager  within  15  calendar  days  irom 
the  date  of  receipt  of  the  warning  letter, 
the  district  manager  would  be  required 
to  hold  such  meeting  within  15  calendar 
days  of  the  certified  person's  request. 
MSHA  intends  that  the  certified  person 
would  have  the  right  to  legal 
representation  at  this  meeting. 

During  the  meeting  proposed  under 
§  42.5(b),  the  Agency  would  provide  the 
certified  person  with  an  opportunity  to 
present  evidence  or  witnesses  to 
supp<Mt  his  or  her  position.  In  addition, 
this  part  of  the  proposed  rule  under 
§  42.5(b)  (1)  throu^  (6)  would  require 
the  district  manager  to  inform  the 
certified  person  of  the  following  at  the 


informational  meeting:  the  deficiencies 
in  performance,  and  how  the  certified 
person  had  failed  to  appropriately  fulfill 
required  responsibilities;  the  proposed 
remedial  action  and  the  reasons  for  the 
action;  the  close  of  the  administrative 
record  15  calendar  days  after  the 
informational  meeting  date  to  allow  for 
the  submission  of  additional 
information;  the  projected  date  of  the 
district  manager's  final  decision:  and 
the  certified  person's  right  to  appteal  this 
decision  to  the  appropriate 
administrator  under  proposed  §  42.6. 
MSHA  anticipates  that  the  district 
manager  may  also  send  a  letter 
requesting  additional  information  which 
the  district  manager  has  determined  is 
necessary  to  make  a  decision  in  the 
case.  Such  a  letter  would  set  reasonable 
time  limits  for  the  certified  person  to 
respond  with  the  requested  information. 

A  detailed  record  of  the  meeting 
would  be  required  to  be  kept  imder 
proposed  §  42.5(c).  The  record  of  the 
informational  meeting  would  be  kept  in 
a  format  agreed  to  by  the  parties,  such 
as  a  tape-recorded  transcription  or 
detailed  notes  kept  by  a  designated 
individual,  and  would  be  made  a  part  of 
the  administrative  record  for  the  action. 

Section  42.6    Notice  of  District 
Manager's  Decision 

After  an  informational  meeting,  if 
requested,  has  been  held,  the  district 
manager  would  proceed  to  issue  a 
decision  on  the  proposed  action  issued 
under  §42.6.  Proposed  §42.6  would 
provide  guidance  to  the  district  manager 
for  the  form  and  content  of  his  or  her 
decision. 

Proposed  §  42.6(a)  would  set  a  time 
limitation  for  the  district  manager  to  act 
after  the  administrative  record  closes  in 
a  decertification  case,  and  would 
provide  that  the  decision  be  besed  on  a 
complete  evaluation  of  the  whole 
administrative  record.  The  district 
manager  would  have  30  days  to  issue  a 
decision  once  the  administrative  record 
closes.  MSHA  believes  that  the  30-day 
period  is  an  appropriate  amount  of  time 
for  the  district  manager  to  carefully 
review  and  consider  all  of  the  evidence, 
and  to  issue  a  written  decision. 

Under  proposed  §  42.6(a)  (1),  f  2),  and 
(3).  the  Agency's  district  managers 
would  have  the  power  to  suspend  a 
person's  certification  for  a  finite  period 
of  time;  permanently  decertify  the 
individual  with  no  opportunity  for 
reapplication;  or  allow  the  district 
manager  to  take  any  other  appropriate 
action  such  as  requiring  the  individual 
to  undergo  additional  training  or  testing 
to  retain  his  or  her  certification.  This 
range  of  options  would  give  the  district 
manager  authority  to  address  each  case 


in  a  manner  that  would  be  tailored  to 
the  facts  presented  by  each  case. 

For  example,  while  the  Agency  has 
recently  permanentiy  decertified  seven 
I>eople  after  criminal  convictions 
stemming  from  respirable  dust  fraud,  73 
people  have  also  been  temporarily 
decertified  for  periods  ranging  frtMn  one 
to  four  years  for  respirable  dust  fiaud. 
Additionally,  two  training  instructors 
have  been  permanently  decertified  and 
one  training  instructor  has  been 
temporarily  decertified  for  a  three-year 
period.  One  person  has  been 
temporarily  decertified  to  perfMm  noise 
surveys  for  a  two-year  period  and  two 
individuals  have  been  permanentiy 
decertified  ftt)m  performing  noise . 
surveys.  One  individual  has  been 
temporarily  decertified  as  an  approved 
electrical  qualifications  instructor  for  a 
two-year  period.  The  above  pleas  or 
convictions,  and  related  decertification 
actions,  were  the  result  of  criminal 
charges  for  offenses  ranging  from  the 
creation  and/or  submission  of 
fraudulent  respirable  dust  samples  and 
cards,  noise  surveys,  and  training 
certificates,  through  conspiracy,  mail 
fraud  and  charges  imder  the  Racketeer 
Influence  Corrupt  Organizations  (RICO) 
statute. 

When  the  district  manager  determines 
that  temporary  decertification  is 
appropriate  under  proposed  §  42.6(a)(1). 
MSHA  contemplates  that  at  the  end  of 
the  suspension  period  the  temporarily 
decertified  person.would  not  be 
automatically  certified  but  would  make 
application  as  any  other  person  to 
obtain  certification.  He  or  she  would  be 
required  to  fulfill  all  procedural  steps 
for  certification,  as  well  as  any 
additional  special  conditions  that  the 
district  manager  might  have  imposed 
when  the  certified  person  was 
temporarily  decertified.  For  example,  if 
a  certified  person  was  temporarily 
decertified  and  allowed  to  reapply  for 
certification  pending  the  completion  of 
certain  training,  the  certified  person 
would  need  to  demonstrate  that  the 
training  had  been  completed  prior  to 
reapplying  for  certification.  MSHA  has 
provided  procedural  guidance  for 
recertification  under  proposed  §42.10  of 
this  rule. 

The  proposed  rule  under  §  42.6(a)(2) 
would  allow  a  district  manager  to  order 
permanent  decertification  fcv  any 
person  who  had  shown  evidence  of  a 
significant  disregard  for  the  health  or 
safety  of  mioMS.  For  example,  the 
Agency  believes  that  egregious  behavior, 
which  may  constitute  a  serious  violation 
of  safety  and  health  regulations,  e^qioses 
miners  to  unsafe  or  uiihealthy 
conditions,  and  presents  a  clear 
disregard  for  the  safety  or  health  of 


miners,  would  warrant  the  sanction  of 
permanent  decertification.  MSHA's 
aforementioned  permanent 
decertifications  to  date  have  focused  on 
such  demonstrated  behavior. 

The  proposed  rule  under  §  42.6(b)  (1) 
through  (6)  would  require  the 
administrative  record  to  include  certain 
information.  The  content  of  the 
administrative  record  is  important  in 
that  it  would  give  the  certified  person  a 
basis  for  understanding  the  nature  of  the 
action  being  taken  against  him  or  her 
and  would  provide  documentation  of 
the  evidence  underlying  the  action.  In 
addition,  the  district  manager  would 
have  the  abihty  to  review  all  the 
relevant  facts  and  information  in  the 
case  before  reaching  a  decision.  This 
information  would  include  the  notes  or 
transcript  from  any  informational 
meeting  which  was  held,  as  well  as 
other  relevant  evidence.  MSHA  believes 
that  other  relevant  evidence  may 
include  background  information  such  as 
information  on  the  mine  or  mines  where 
the  certified  person  worked;  relevant 
correspondence  between  the  district 
manager  and  the  certified  person 
concerning  the  decertification  action: 
any  relevant  documentary  evidence 
such  as  certification  papers,  or 
certification  examinations;  possible 
district  investigation  reports  on  the 
actions  of  the  certified  person;  and  any 
witness  statements  which  were  made  as 
part  of  the  informational  meeting  or 
submitted  separately  to  the  district 
manager.  Within  30  calendar  days  after 
the  close  of  the  administrative  record, 
the  district  manager  would  review  and 
evaluate  all  submissions  to  the  record, 
and  send  a  written  decision  to  the 
certified  person  informing  him  or  her  of 
the  results  of  the  district  manager's 
review. 

Proposed  §  42.6(c)  would  require  that 
the  district  manager's  decision  be  in 
writing  and  include  certain  information. 
The  district  manager's  written  decision 
would  inform  the  certified  person  of  the 
district  manager's  conclusions.  For 
example,  the  letter  may  state  that  the 
record  contains  information  which 
refutes  the  allegations  in  the  notice  of 
proposed  action,  and  that  the  matter  has 
been  closed.  The  decision  could  contain 
a  description  of  the  remedial  action  that 
the  certified  p^son  must  take  in  order 
to  retain  his  or  her  certificaticm.  Finally, 
the  decision  could  also  serve  as  a  notice 
of  temporary  dec«lification.  with  time 
limits  and  conditions  for  re- 
certification,  or  as  a  notice  of  permanent 
decertification,  if  such  a  residt  were 
warranted  by  the  evidence. 

The  proposed  rule  would  require  that 
the  di^rict  manager's  written  decision 
detail  the  specific  facts  vdiich  provide 
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the  basis  for  the  decertification  action, 
and  include  a  clear  and  concise 
statement  of  the  reasons  for  the  decision 
reached  by  the  district  manager.  The 
proposed  rule  would  also  provide  that 
the  decision  would  contain  notification 
of  the  certified  person's  right  to  appeal 
any  adverse  decision  to  the 
administrator  tmder  §  42.6(c)(3).  Section 
42.6(c)(4)  would  also  require  that  the 
district  manager's  decision  contain  a 
statement  that  the  administrative  record 
is  available  for  review  at  the  MSHA 
district  office,  and  that  the  certified 
person  may  obtain  a  copy  upon  request. 
Because  certain  appeal  rights  may 
attach.  MSHA  is  proposing  under 
§  42.6(d)  that  the  Agency  would  send 
the  decision  by  certified  mail,  return 
receipt  requested.  The  decision  would 
be  effective  15  calendar  days  after 
receipt  by  the  certified  person,  unless  it 
is  appealed. 

Section  42.7    Appeal  to  the 
Administrator 

Proposed  $  42.7  would  allow  a 
certified  person  to  appeal  an  adverse 
decision  of  temporary  or  permanent 
decertification  or  other  remedial  action 
ordered  by  the  district  manager  to  the 
appropriate  MSHA  Administrator  for 
Coal  Mine  Safety  and  Health  or  Metal/ 
Nonmetal  Mine  Safety  and  Health.  This 
appeal  would  be  required  to  be 
submitted  in  writing. 

Specifically,  proposed  §  42.7(a)  would 
allow  a  certified  or  qualified  person  to 
appeal,  in  writing,  the  decision  of  the 
district  manager  to  the  appropriate 
MSHA  administrator.  The  administrator 
must  receive  this  appeal  within  15 
calendar  days  fi'om  the  individual's 
receipt  of  the  certified  letter  containing 
the  district  manager's  decision  notice 
ordering  remedial  action,  or  temporary 
or  permanent  decertification. 

Upon  receipt  of  the  written  appeal, 
the  administrator  would  send  written 
acknowledgment  of  the  appeal  to  the 
certified  person,  including  an 
acknowledgment  of  an  automatic  stay  of 
the  remedial  action  or  temporary  or 
permanent  decertification.  The  stay 
would  remain  in  effect  pending  the 
outcome  of  the  appeal  under  proposed 
§  42.7(b)  (1)  and  (2).  and  would  allow  a 
certified  person  to  retain  certification 
until  the  administrator  reached  a 
decision  in  the  matter.  MSHA  believes 
that  an  automatic  stay  wuuld  be 
appropriate  because  the  matter  would 
still  be  under  consideration  by  the 
Agency.  The  decision  by  the 
administrator  would  not  be  reached 
•ontil  after  the  administrator  has  had  the 
opportunity  to  review  the  record  and 
m^e  a  decision. 


Under  §  42.7(b)(3)  of  the  proposal,  the 
district  office  would  be  required  to 
forward  a  copy  of  the  administrative 
record  to  the  administrator. 

In  addition,  the  proposal  would  allow 
the  certified  person  to  request  a  meeting 
with  the  administrator  under  proposed 
§  42.7(b)(4).  Such  a  meeting  must  be 
requested  by  the  certified  person  within 
15  days  of  the  certified  person's  receipt 
of  the  administrator's  written 
acknowledgment  of  the  appeal.  When 
such  a  meeting  is  requested  by  the 
certified  person,  MSHA  intends  that  the 
administrator  would  be  permitted  to 
consider  evidence  in  addition  to  that 
presented  to  and  considered  by  the 
district  manager.  MSHA  intends  that 
this  subsection  would  allow  the 
certified  person  to  submit  relevant 
information  to  the  administrator  in  Ueu 
of  a  face-to-face  meeting. 

Proposed  §  42.7(c)  would  provide  the 
administrator  with  a  time  limit  of  30 
days  to  issue  a  written  decision  after 
either  his  or  her  receipt  of  the 
administrative  record  and  district 
manager's  decision,  or  30  days  after  his 
or  her  meeting  with  the  certified  person. 
MSHA  believes  that  this  is  a  reasonable 
amount  of  time  for  the  administrator  to 
review  the  evidence  and  issue  a 
reasoned  decision.  In  some  instances, 
post-meeting  submissions  to  the 
administrator  may  extend  the  time  to 
issue  a  written  decision. 

Section  42.7(c)  (1)  and  (2)  would 
provide  that  the  administrator  would 
have  several  possible  options  after  his  or 
her  evaluation  of  all  of  the  evidence. 
The  administrator  could  issue  a 
decision  that  upholds  the  decision  of 
the  district  manager,  and  in  such  a  case 
the  remedial  action  or  temporary  or 
permanent  decertification  would 
become  effective  30  days  after  receipt  by 
the  certified  person  except  as  provided 
in  §  42.8(e).  The  administrator  could 
also  issue  a  decision  overturning  the 
district  manager's  decision.  Finally,  the 
administrator  may  also  refer  the  matter 
back  to  the  district  manager  with 
appropriate  instructions,  based  on  the 
receipt  of  new  evidence  or  information 
that  was  not  available  to,  or  considered 
by,  the  district  manager  at  the  time  that 
his  or  her  decision  was  rendered. 

Proposed  §  42.7(d)  would  require  that 
the  written  decision  contain  a  clear 
statement  of  the  basis  for  the  decision, 
including  specific  references  to  the 
evidence  contained  in  the  record  that 
was  considered  in  arriving  at  the 
determination.  The  written  decision 
would  be  served  upon  the  certified 
person  by  certified  mail,  return  receipt 
requested. 


Section  42.8    Hearing  Before  an 
Administrative  Law  Judge 

Because  the  individual  who  is 
temporarily  or  permanently  decertified 
may  suffer  a  reduction  in  pay  and 
possibly  loss  of  his  or  her  livelihood, 
the  issue  of  due  process  for  such 
individuals  is  a  central  concern  of  this 
rulemaking.  MSHA  is  therefore 
committed  to  providing  meaningful 

f)rocedulal  safeguards  at  an  appropriate 
evel  of  due  process.  Morrisey  v.  Brewer, 
408  U.S.  471  (1972).  Thus,  MSHA's 
multi-level  review  scheme  within  the 
Agency  incorporating  informal  pre- 
decertification  proceedings  such  as  a 
notice  of  charges,  explanation  of  the 
evidence,  and  an  opportunity  for  the 
certified  person  to  present  "his  side  of 
the  story"  should  be  sufficient  to  satisfy 
the  test  of  "what  process  is  due"  when 
the  informal  pre-decertification 
proceedings  are  followed  by  a  full  post- 
decertification  evidentiary  hearing. 
Cleveland  Board  of  Education  v. 
loudermill,  470  U.S.  532  (1985).  MSHA 
has  carefully  considered  whether  a 
certified  person  should  get  a  formal  pre- 
decertification  evidentiary  hearing.  At 
this  point  in  the  rulemaking  process, 
MSHA  believes  that  the  procedural  due 
process  safeguards  proposed  here  are 
adequate  under  the  requirements  of  the 
United  States  Constitution. 

In  addition,  MSHA  believes  that  the 
potential  harm  to  miner  health  and 
safety  which  may  result  from  protracted 
pre-decertification  litigation  is  an  issue 
which  must  be  carefully  considered. 
Therefore,  imder  proposed  §  42.8(a)(1),  a 
person  whose  temporary  or  permanent 
decertification  has  been  upheld  by  the 
administrator  may  obtain  a  de  novo 
hearing  before  the  Office  of 
Administrative  Law  Judges.  United 
States  Department  of  Labor,  by  filing  a 
request  for  a  hearing  with  the 
administrator  within  30  calendar  days 
after  receipt  of  the  administrator's 
decision.  The  administrator  would  refer 
the  request  for  hearing,  along  with  the 
district  manager's  decision,  and  the 
administrator's  decision  to  the  Office  of 
Administrative  Law  Judges  within  10 
calendar  days  of  receipt  of  the  hearing 
request. 

'The  starting  date  of  the  temporary  or 
permanent  decertification  would  not  be 
affected  by  the  certified  person's 
decision  to  obtain  a  post-decertification 
hearing.  The  temporary  or  permanent 
decertification  would  be  effective  30 
days  after  the  certified  person's  receipt 
of  the  administrator's  decision,  except 
as  provided  in  proposed  §  42.8(e). 
The  request  for  a  hearing  under 
42.8(a)(2)  would  include  a  siunmary  of 
the  issues  involved  and  the  specific 


objections  that  the  certified  person  has 
to  the  administrator's  decisiosL 
Under  proposed  §  42.8(c),  the 
administrative  law  judge  assigned  to 
hear  the  case  would  expedite  the 
hearing  of  the  case  because  of  the 
possibility  that  temporary  or  permanent 
decertification  may  significantly  impair 
the  certified  person's  livelihood.  In 
addition  to  expediting  the  hearing,  the 
administrative  law  judge  would  render 
his  or  her  final  decision  in  the  case 
within  45  days  of  the  close  of  the 
record. 

Proposed  §  42.8(d)  would  provide  that 
decertification  hearings  before  the 
Department  of  Labor  Office  of 
Administrative  Law  Judges  would  be 
governed  by  the  rules  of  practice  and 
procedure  for  hearings  before  the  Office 
of  Administrative  Law  Judges  at  29  CFK 
part  18. 

Under  proposed  §  42.8(e).  a  request 
for  a  stay  would  be  filed  \\ithin  30     . 
calendar  days  after  receipt  of  the 
administrator's  decision.  The  request  for 
a  stay  would  automatically  stay  the 
administrator's  decision  until  the 
administrative  law  judge  could  rule  on 
the  stay  request.  The  automatic  stay 
would  allow  the  administrative  law 
judge  sufficient  time  to  obtain 
jurisdiction  to  rule  on  the  request  for  a 
stay,  and  it  would  allow  the  status  of  the 
certified  person  to  remain  unchanged 
until  the  stay  request  was  decided  by 
the  administrative  law  judge. 

In  determining  whether  to  grant  a 
stay,  the  proposal  would  require  under 
§  42.8(f)  that  the  administrative  law 
judge  would  be  required  to  consider  the 
certified  person's  likelihood  of  success 
on  the  merits,  and  the  potential  harm  to 
mine  safety  and  health  if  the  certified 
person  were  allowed  to  continue  his  or 
her  work  during  the  pendency  of  the 
case  before  the  administrative  law 
judge.  The  administrative  law  judge 
vvoul^^so  be  required  to  clearly  state 
the  reasons  for  the  granting  or  denial  of 
a  stay  in  any  subsequent  order 
concemiixg  the  granting  or  denial  of  the 
stay. 

MSHA  envisions  that  a  decision  of  the 
case  rendered  by  an  administrative  law 
judge  could  then  be  appealed  to  the 
appropriate  United  States  Court  of 
Appeals.  In  the  Mine  Act,  the  Congress 
established  a  scheme  whereby  judicial 
review  of  all  record-based  Agency 
determinations  is  available  only  in  the 
courts  of  appeal.  After  fully  examining 
this  statutory  review  scheme,  MSHA 
believes  that  all  judicial  review  of 
Secretarial  action  under  the  Mine  Act 
lies  exclusively  in  the  courts  of  appeal. 
whether  such  review  is  specifically 
[•rovided  or  whether  the  Mine  Act  is 
NJlent  as  to  judicial  review.  See. 


Bituminous  Coal  Operators' Ass'n.  v. 
^4arshalI,  82  F.RJ).  350  (D.D.C  1979). 

Section  42. 9    Notice  of  Decertification . 

After  a  decision  to  temporarily  or 
permanently  decertify  an  individual 
becomes  final,  the  district  manager 
would  immediately  notify,  in  writing, 
the  mine  operator  or  operators  for  whom 
the  certified  pers«i  performs  such  work 
that  he  or  she  has  been  temporarily  or 
permanently  decertified.  The  district 
manager  would  also  notify  the 
appropriate  Coal  Mine  Safety  and 
Health  or  Metal  and  Nonmetal  Mine 
Safiety  and  Health  Technical 
Compliance  and  Investigation  Division 
(TQD)  and  the  Qualification  and 
Certification  Unit  of  MSHA.  The  TCID 
would  notify  other  district  offices  of  the 
temporary  or  permanent  decertification 
so  that  all  districts  would  be  aware  of 
the  change  in  status  of  the  certified 
person.  ^ 

Section  42.10    Recertification 

A  person  who  has  been  temporarily 
decertified  may  apply  for  recertification 
by  MSHA  after  the  end  of  the  temporary 
decertification  period.  To  obtain 
recertification,  the  person  must  fulfill 
the  requirements  for  certification  or 
qualification  as  required  under  the 
applicable  regulations  before  a  new 
certification  or  qualification  is  issued.  In 
addition,  if  the  district  manager, 
administrator  or  administrative  law 
judge  imposed  additional  requirements 
for  recertification  beyond  the  basic 
application,  the  certified  person  must 
also  show  that  those  requirements  have 
been  fulfilled.  MSHA  intends  that 
applications  for  recertification  would  be 
forwarded  by  the  Qualification  and 
Certification  Unit  to  the  Technical 
Compliance  and  Investigation  Division, 
which  is  responsible  for  coordinating 
those  cases  involving  revocation  of 
certification.  By  txansferrihg  cases 
involving  decertification  fixim  the 
district  offices  to  a  single  administrative 
office,  the  Agency  would  eliminate  the 
likelihood  that  a  person  whose 
certification  is  suspended  or  revdced 
could  become  recertified  without 
fulfilling  the  necessary  requirements. 

rV.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  analysis  contained  in  this 
preamble  meets  the  Agency's 
responsibilities  under  Executive  Order 
12866  and  the  Regulatory  Flexibihty 
Act.  Under  Executive  Order  12866. 
MSHA  has  made  a  preliminary 
assessment  of  the  costs  and  benefits  of 
the  proposed  rule.  The  proposed  rule 
does  not  meet  the  criteria  of  a 
significant  regulatory  action  and. 


therefore.  MSHA  has  not  prefMred  a 
separate  anal]^  of  costs  and  benefits. 

The  Executive  Order  also  requires 
Federal  agencies  to  sedk  the  views  of 
State  governments  on  regulatory  actions 
that  would  affect  them.  MSHA  intends 
to  work  closely  with  the  States  that  have 
certification  programs  to  coordinate 
implementation  of  this  proposal.  The 
Regulattwy  Flexibility  Act  requires 
MSHA  to  consider  the  proposed  rule's 
impact  on  small  entities.  MSHA  defines 
small  entities  as  mines  with  20  or  fewer 
employees.  Tliis  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  such  small 
mines. 

The  proposal  addresses  procedures 
for  decertifying  individuals,  either 
temporarily  or  permanently,  who  have 
failed  to  maintain  the  knowledge  and 
skills  required  to  perform  certain  tasks 
or  duties  of  an  "approved,"  "certified" 
or  "qualified"  person  or  who  have  failed 
to  comply  with  the  law  in  their  role  as 
an  approved,  certified  or  qualified 
person.  Any  costs  associated  with  the 
requirement  that  an  individual  be 
certified  to  perform  a  specific  task  or 
duty  are  not  included  in  this  analysis. 
Such  costs  are  attributed  to  the  Agency's 
existing  certification  requirements,  and 
this  rule  does  not  impose  any  new  such 
requirements. 

MSHA  estimates  that  about  105,000 
individuals  have  been  certified  by  the 
Agency  to  perform  required  procedures. 
Many  of  these  individuals  have  been 
certified  in  more  than  one  area.  In 
addition.  MSHA  estimates  that  about 
20,000  mine  foremen  have  been 
certified  by  State  governments. 

It  is  clear  from  MSHA's  enfcMt:ement 
experience  that  some  certified  persons 
do  not  adhere  to  the  Agency's 
requirements.  Therefore,  the  proposed 
rule  establishes  procedures  for 
temporary  or  permanent  decertification 
of  such  individuals. 

MSHA  has  not  attributed  any  costs  to 
the  pay  loss  or  potential  loss  oJF 
emploj-ment  a  certified  person  faces  if 
Agency  action  ultimately  leads  to  that 
individual's  dec^tification.  Such  costs 
result  from  the  individual's  failure  to 
follow  Federal  requirements,  which  in 
msmy  instances  coidd  potentially 
endanger  other  miners.  As  such,  these 
costs  are  far  outweighed  by  no  longer 
allowing  the  individual  to  jeopardize 
the  safiety  and  health  of  other  miners. 
For  the  certified  person,  these  losses 
would  oc|cur  from  the  loss  of  pay 
differential  or  ultimately  the  loss  of 
employment.  For  the  mine  operator, 
these  losses  might  range  fit>m  the  cost 
of  retraining  the  individual  to 
significant  lost  production  if  the 
operator  cannot  readily  replace  someone 
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who  has  been  deceitified.  In  order  for 
the  mine  to  continue  production  after 
MSHA  has  decertified  an  individual,  the 
mine  operator  would  need  to  hire  a 
replacement  who  has  the  proper 
certification  or  qualification  or  have  one 
of  the  more  experienced  miners  achieve 
certification  or  qualification  status. 

MSHA  has  not  attempted  to  calculate 
the  financial  losses  that  might  accrue 
should  an  Agency  decertification  action 
ultimately  be  overturned  on  appeal  or  if 
an  individual  convinces  the  district 
manager  that  decertification  action  in 
not  warranted.  At  this  time.  MSHA  is 
unable  to  estimate  how  many  such  cases 
would  occiir. 

MSHA  anticipates  that  the  majority  of 
actions  under  the  proposed  rule  would 
begin  with  a  letter  from  the  MSHA 
district  manager  to  the  certified  person 
warning  that  the  person's  conduct  in 
performing  certain  tasks  is  deficient.  As 
proposed,  the  warning  letter  may  or  may 
not  require  that  remedial  measures  be 
undertaken  by  the  individual. 

MSHA  estimates  that  it  would  issue 
about  50  warning  letters  each  year  for 
the  first  few  years — about  half  of  which 
would  require  some  remedial  action 
such  as  passing  a  skills  test  or 
undergoing  retraining.  Of  the  50 
warning  letters  each  year,  MSHA 
estimates  that  about  20  would  be  issued 
to  mine  foremen  whu  must  be  certified 
to  perform  various  inspection  and 
examination  activities,  about  25  would 
be  issued  for  coal  dust  sampling  and  5 
would  be  issued  to  miners  certified  to 
perform  such  activities  as  electrical 
work  or  blasting.  After  the  first  few 
years,  MSHA  anticipates  that  the 
Agency  would  need  to  issue  fewer 
warning  letters  as  mine  operators  and 
certified  individuals  become  more 
aware  of  the  Agency's  intent  to  ensure 
that  these  individuals  perform  their 
tasks  as  required. 

The  proposed  rule  also  would  allow 
the  district  manager  to  forego  the 
warning  letter  and  send  out  a  notice 
proposing  to  temporarily  or 
permanently  decertify  an  individual 
who  repeatedly  exhibits  disregard  for 
health  and  safety,  and  also  in  instances 
where  a  particular  single  offense  is  of 
such  a  serious  nature  that 
decertification  is  warranted.  MSHA 
estimates  that  the  Agency  annually 
would  issue  about  10  temporary  and  10 
permanent  decertifications  without  first 
issuing  a  warning  letter.  MSHA  expects 
that  temporary  decertifications  would 
last  an  average  of  one  year  and  would 
require  the  individual  to  reapply  for 
certification  and.  perhaps,  complete 
additional  requirements,  such  as 
retraining  or  testing.  In  all,  MSHA 
estimates  that  the  Agency  would 


undertake  in  total  about  70 
decertification-related  actions  a  year  (50 
actions  beginning  with  a  warning  letter 
and  20  actions  without  a  warning  letter). 
MSHA  has  attributed  most  of  tne  costs 
of  this  proposal  to  legal  fees.  In  many 
instances,  MSHA  expects  that  the 
certified  persons  facing  adverse  Agency 
action  would  hire  an  attorney.  The  costs 
of  such  legal  fees  would  vary  widely 
depending  on  the  nature  of  die  action, 
the  level  to  which  the  case  is  appealed, 
and  the  legal  fees  of  the  attorney. 
Although  a  few  individuals  may  not 
seek  legal  counsel,  others  might  retain 
an  attorney  upon  the  initial  receipt  of  a 
warning  letter.  In  some  instances,  the 
attorney's  services  would  not  be  needed 
beyond  the  initial  response  to  the 
district  manager.  In  other  instances,  in- 
depth  legal  advice  may  be  sought  at 
each  level  of  appeal  all  the  way  through 
the  Federal  Court  of  Appeals.  In  general, 
however,  MSHA  believes  that  most 
individuals  would  not  pursue  appeal 
beyond  the  level  of  the  Department  of 
Labor's  Administrative  Law  Judges. 
MSHA  estimates  that  initially  about  30 
percent  of  the  70  actions  taken  by  the 
Agency  each  year  (or  21  individual 
cases)  would  result  in  appeals  to  the 
Departmental  level.  Legal  fees  vary  fi-om 
region  to  region  and  law  firm  to  law 
firm,  ranging  from  as  high  as  S400  per 
hour  to  as  low  as  $50  fwr  hour.  In  this 
analysis,  MSHA  has  used  an  average 
cost  of  $120  per  hour.  Assuming  it  takes 
an  attorney  about  40  hours  to  prepare 
and  appeal  a  client's  case  up  through 
the  Departmental  level,  costs  of  the 
proposed  rule  arising  from  legal  fees 
would  total  about  $100,800  a  year,  or 
$4,800  per  contest.  Of  course,  the  fees 
for  appealing  a  single  case  through  the 
Federal  Court  of  Appeals  may  total 
significantly  more  than  $4,800. 
Conversely,  the  use  of  an  attorney  to 
draft  a  response  to  the  district  manager 
to  a  warning  letter  could  cost  as  little  as 
$50. 

In  addition,  MSHA  has  assumed  that 
the  certified  person  would  have  to  take 
time  off  from  work  to  address 
decertification  actions  initiated  by  the 
Agency.  The  average  total  compensation 
(wages  plus  fringe  benefits)  for  a 
certified  person  ranges  from  $24.74  to 
$28.50  per  hour  or  an  average  of  $26.50 
per  hour.  Assimiing  that  all  70  certified 
persons  each  takes  an  average  of  20 
hours  off  from  work  to  avail  themselves 
of  the  procedures  of  the  proposal,  then 
the  annual  loss  of  income  attributable  to 
responding  to  Agency's  actions  under 
the  proposal  would  total  about  $37,100. 

MSHA  estimates  that  the  total  annual 
cost  of  this  proposed  rule  to  be  about 
$137,900  ($100,800  related  to  legal  fees 
and  $37,100  related  to  income  loss 


during  the  appeal  process).  The  Agency 
specifically  requests  comments 
concerning  these  cost  estimates; 
comments,  including  rationale,  should 
be  as  specific  as  possible. 

Although  MSHA  does  not  have  data  at 
this  time  to  estimate  quantitative 
benefits,  the  Agency  has  determined 
that  the  qualitative  benefits  of  this 
proposed  rule  are  improved  safety  and 
health  conditions  for  miners.  The 
possibility  of  a  temporary  or  permanent 
decertification  should  be  an  effective 
incentive  for  certified  and  qualified 
persons  to  perform  their  duties  and 
tasks  as  required.  The  potential  loss  of 
pay  or  possible  unemployment  resulting 
from  decertification  should  serve  as  a 
strong,  economic  incentive  for  certified 
persons  to  comply  with  the  required 
procedures.  As  the  tasks  and  duties  of 
certified  persons  are  critical  to  the  safety 
and  health  of  miners,  ensuring  that 
these  activities  are  performed  in  the 
required  manner  should  result  in  fewer 
fatalities,  injuries,  and  accidents. 

A  recent  example  of  the  need  for 
formal  decertification  procedures 
involves  the  submission  of  fraudulent 
respirable  coal  mine  dust  samples  by 
some  individuals  certified  to  take  them. 
To  ensure  the  integrity  of  the  respirable 
dust  program,  the  Agency  needs  more 
efficient  decertification  procedures  to 
serve  as  a  more  effective  deterrent  to 
such  illegal  activities. 

As  a  result  of  plea  agreements  or 
criminal  convictions  stemming  from 
respirable  dust  fraud,  MSHA  has 
permanently  decertified  7  people  and 
temporarily  decertified  another  73 
individuals  for  periods  ranging  bom  one 
to  four  years  for  respirable  dust  fraud. 
The  Agency  temporarily  decertified 
about  sixty-five  percent  of  these 
individuals  for  a  one-year  period  and 
about  thirty  percent  for  a  three-year 
period.  *« 

Additionally,  as  the  result  of  recent 
investigations.  MSHA  has  permanently 
decertified  two  training  instructors  and 
temporarily  decertified  one  training 
instructor  for  a  three-year  period.  As  a 
result  of  continuing  criminal 
proceedings,  the  Agency  also 
temporarily  decertified  for  a  two-year 
period  one  person  who  performed  noise 
surveys  and  permanently  decertified 
two  individuals  who  performed  noise 
surveys.  MSHA  temporarily  decertified 
for  a  two-year  period  another  individual 
who  was  an  approved  electrical 
qualifications  instructor. 

List  of  Subjects  in  30  CFR  Parts  42, 48. 
70,  71,75,  77  and  90 

Decertification,  Mine  safety  and 
health. 


Dated:  October  26, 1994. 

I.  Davitt  McAteer, 

Assistant  Secretary  for  Mine  Safety  and 
Health. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  to  amend  30 
CFR  chapter  I  as  follows: 

1.  A  new  part  42  is  added  to  read  as 
follows: 

PART  42— DECERTIFICATION  OF 
APPROVED  INSTRUCTORS  AND 
CERTIHED  AND  QUALIFIED  PERSONS 

42.1  Purpose  and  scope. 

42.2  Definitions. 

42.3  Warning  letter. 

42.4  Notice  of  proposed  action. 

42.5  Infonnational  meeting. 

42.6  Notice  of  district  manager's  decision. 

42.7  Appeal  to  the  administrator. 

42.8  Hearing  before  an  administrative  law 
judge. 

42.9  Notice  of  decertification. 

42.10  Recertification. 
Authority:  30  U.S.C.  811. 

$  42.1    Purpose  and  scope. 

This  part  establishes  the  criteria  and 
procedures  for  suspension  or  revocation 
of  the  authority  given  to  individuals  to 
perform  certain  tasks  or  duties  that  must 
be  done  by  an  approved  instructor,  or  a 
certified  or  qualified,  person.  These 
procedures  apply  to  all  persons 
recognized  by  MSHA  as  certified, 
qualified,  or  approved  under  chapter  I 
of  this  title. 

$42.2    Definitions. 

The  following  definitions  apply  in 
this  part: 

Administrator.  MSHA's  Administrator 
for  Coal  Mine  Safety  and  Health  or 
Administrator  for  Metal  and  Nonmetal 
Mine  Safety  and  Health,  as  appropriate. 

Certified.  To  be  certified,  qualified,  or 
approved  in  accordance  with  the 
requirements  of  MSHA  regulations, 
either  directly  or  through  a  State 
program  recognized  by  MSHA.  to 
perform  tasks  or  duties  for  which  this 
chapter  requires  such  specific  authority. 
Similarly,  certification  means 
certification,  qualification,  or  approval. 

Decertify.  To  temporarily  or 
permanently  revoke  a  person's 
certification,  qualification,  or  approval. 
If  MSHA  recognizes  a  person's 
certification  by  a  State,  then  decertify 
means  that  MSHA  will  no  longer 
recognize  that  person's  State 
certification  for  purposes  of  compliance 
with  this  chapter.  Decertification  means 
temporary  or  permanent  revocation  of  a 
person's  certification,  qualification,  or 
approval. 


§42.3   Warning  letter. 

(a)  If  a  certified  or  qualified  person  or 
approved  instructor  fails  to  follow  the 
procedures  set  by  this  chapter  for 
performing  a  task  or  duty  requiring 
certification  or  qualification,  or  the, 
person  no  longer  meets  the 
requirements  to  retain  his  or  her 
certification  or  qualification  or  status  as 
an  approved  instructor,  or  the  certified 
person's  conduct  leads  to.  or  contributes 
to  the  violation  of  any  training,  safety  or 
health  standard,  the  district  manager 
may  send  a  warning  letter  to  that  person 
in  writing  by  certified  mail,  return 
receipt  requested. 

(b)  The  warning  letter  shall  state — 

(1)  That  the  certified  or  qualified 
person  or  approved  instructor  is. 
receiving  a  warning  letter  of  deficient 
conduct  in  performing  certain  tasks  or 
duties  pertaining  to  his  or  her 
certification,  qualification  or  approval, 
and  that  further  deficient  conduct  may 
lead  to  other  action  by  MSHA;  and 

(2)  Any  remedial  action  that  must  be 
initiated  by  the  certified  or  qualified 
person  or  approved  instructor  to  retain 
his  or  her  status. 

(3)  The  certified  or  qualified  person  or 
approved  instructor  shall  have  15  days 
from  the  date  of  receipt  of  the  warning 
letter  to  respond  to  the  district  manager 
or  begin  remedial  action  as  stated  in  the 
letter. 

§42.4    Notice  of  proposed  action. 

(a)  When  the  district  manager  has 
reason  to  believe  that  a  certified 
person's  conduct  has  led  to,  or 
contributed  to  a  violation  of  training, 
safety  or  health  standards,  or  that  the 
certified  person  has  failed  to  respond  or 
deficiently  responded  to  a  requirement 
made  by  the  district  manager  under 
§  42.3.  the  district  manager  may  notify 
that  person  in  writing  by  certified  mail, 
return  receipt  requested,  that — 

(1)  The  certification,  qualification  or 
approval  which  the  person  presently 
holds  is  proposed  to  be  temporarily 
suspended;  or 

(2)  The  certification,  qualification  or 
approval  which  the  person  presently 
holds  is  proposed  to  be  permanently 
revoked. 

(b)  The  notice  of  proposed  action 
shall  state — 

(1)  The  performance  required  by  the 
person  imder  the  applicable  regulations; 

(2)  How  the  individual  failed  to 
comply  with  the  regulations;  or 

(3)  How  the  individual  failed  to 
adequately  fulfill  his  or  her    ' 
responsibilities  as  an  approved 
instructor  or  certified  or  qualified 
person. 

(c)  The  notice  shall  give  the  certified 
person  15  calendar  days  from  the  date 


of  its  receipt  to  submit  information  to  or 
request  an  informational  meeting  writh 
the  district  manager  to  discuss  the 
circumstances  which  prompted  the 
issuance  of  the  notice.  The  notice  shall 
state  that  if  the  person  does  not  respond 
within  the  allotted  time,  the 
administrative  record  of  the  matter  will 
close  and  MSHA  may  take  action    . 
including,  but  not  limited  to,  temporary 
decertification  or  permanent 
decertification. 

§42.5    Informational  meeting. 

(a)  If  the  certified  person  requests  an 
informational  meeting  with  the  district 
manager  under  §  42.4(c).  the  distiict 
manager  or  the  district  manager's 
representative  shall  hold  such  a  meeting 
within  15  calendar  days  of  receipt  of  the 
person's  request. 

(b)  At  the  informational  meeting,  the 
district  manager  shall — 

(1)  State  the  issues  identified  in  the 
notice  of  proposed  action; 

(2)  State  whether  temporary  or 
permanent  decertification  is  under 
consideration  and  the  information 
supporting  such  proposed  action; 

(3)  Provide  an  opportunity  for  the 
person  to  present  evidence  or  witnesses 
to  substantiate  his  or  her  position; 

(4)  Notify  the  certified  person  of  the 
anticipated  date  of  the  district 
manager's  final  decision; 

(5)  Notify  the  certified  person  of  the 
right  to  appeal  any  adverse  decision 
rendered  under  §  42.8;  and, 

(6)  Notify  the  person  that  the 
administrative  record  will  remain  open 
for  15  calendar  days  after  the  meeting 
date  for  the  submission  of  additional 
information. 

(c)  The  district  manager  or  designee 
shall  keep  a  detailed  record  of  the 
meeting  and  make  it  a  part  of  the 
administrative  record  for  the  action. 

§  42.6    Notice  of  district  manager's 
decision. 

(a)  The  district  manager  shall  issue  a 
decision  on  whether  to  temporarily  or 
permanenUy  decertify,  or  take  other 
appropriate  action  against  a  certified 
person  within  30  calendar  days  after  the 
close  of  the  administrative  record.  This 
decision  shall  be  based  on  a  thorough 
evaluation  of  the  entire  administrative 
record.  The  district  manager  may — 

(1)  Temporarily  decertify  the  fwrson 
for  a  specific  period  of  time; 

(2)  PermanenUy  decertify  the  person; 
or 

(3)  Take  any  other  action  appropriate 
to  the  circiunstances  based  on  the 
evidence  in  the  administrative  record. 

(b)  The  administrative  record  shall 
include  the  following: 

(1)  Background  information. 
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(2)  RelevMit  oomtptmdtncm  bal«r«en 
the  district  miwyr  and  tb«  caftifisd 

person. 

(3)  Relevant  dociimentary  evideivce. 

(4)  Relevant  distria  invettgation 
leports. 

(5)  Notes  or  transoipts  of  any 
informational  meeting. 

(6)  Wftnem  statements. 

(c)  The  district  manager's  decision 
shall  be  tn  writing  and  shall  contain  the 
following  information: 

(1)  A  statement  of  the  decision. 

(2)  A  summaiy  of  the  iiJbnnatioii 
supporting  the  oecision  or  action. 

(3)  Notification  of  the  certiHed 
person's  right  to  appeal  the  decision  to 
the  administrator  if  the  decision 
involves  an  adverse  action  against  the 
certified  person. 

(4)  A  statement  that  the 
administrative  record  is  available  for 
review  at  the  district  oflke  and  that  a 
copy  is  available  upon  request. 

(d)  The  decision  shall  be  sent  to  the 
certified  persoD  by  certified  mail,  return 
receipt  requested,  and  shall  become 
effective  IS  calendar  dnyn  after  it  is 
received,  unless  appealed  to  the 
admintstrator  under  $  42.7. 


140.7   Appaalieili 

(a)  A  person  subject  to  temporary  or 
permanent  decertification  under  §  42.6 
may  appeal  the  district  manager's 
decision  to  the  appropriate 
administralcr.  The  appeal  shall  be  filed 
in  writing  with  the  aidjninistrator  mthin 
IS  calendar  dajrs  of  the  certified 
person's  receipt  of  the  decision. 

(b)  Upon  receipt  of  the  appeal,  the 
administrator  shall — 

(1)  Acknowledge  in  writing  the 
receipt  of  the  certified  person's  appeal; 

(2)  Stay  the  district  manager's 
decision  pending  the  outcome  of  the 
appeal  to  the  administrator. 

(3)  Obtain  a  copy  of  the 
administrative  record  and  the  district 
manager's  decisiiHi  from  the  appropriate 
district  manager;  and 

(4)  Notify  the  certified  person  that 
within  15  days  of  receipt  of  the  letter 
that  be  or  she  may  request  a  meeting 
with  the  administiatar. 

(c)  Within  30  calendar  days  after 
receiving  the  administrative  record  and 
district  manager's  decisiao,  or  after 
holding  a  meeting  with  the  certified 
person  if  one  is  requested,  the 
administralor  riiail— 

(1)  Issue  a  written  decision  based  on 
the  ncord  compiled  by  the  district 
manager  and  any  new  information 
received:  or 

(2)  Refer  tLo  matter  back  to  the  district 
manager  (or  reconsideration  based  on 
the  receipt  of  new  information. 

(d)  The  administrator's  deci»on  shall 
contain  a  statement  of  the  factual  basis 


for  the  decision.  incJadiag  pacific 
references  to  tte  evidsaoe  tltet  was 
considered  in  arriving  at  the  decision. 

(e)  Tbe  administrator's  decistop  shall 
be  sent  to  the  person  by  oatifled  mail. 
return  receipt  lequested,  sikI  shall  be 
effective  30  dajrs  after  receipt,  except  as 
provided  in  §  42.8(e). 

f42J   Heerleo  before  an  adminiatrattve 


(a)  A  person  whose  lamporary  or 

permanent  deceitificatkm  has  been 
affirmed  by  the  administrator  may 
request  a  de  novo  hearing  beibte  the 
Office  of  Administrative  Law  Judges. 
U.S.  Departmenl  of  Labor. 

(1)  Tbe  request  shall  be  filed  with  the 
administrator  withiB  30  calendar  days 
after  receipt  of  the  edmimstntor's 
decision. 

(2)  The  request  shall  tachtde  e  concise 
summary  of  the  certified  parson's 
position  on  tlie  issues  of  net  or  knv 
desired  to  be  raised,  tacfaadiag  specific 
objections  to  the  adm  injstrator's 
decision. 

(b)  Whhio  10  cakndar  days  of  receipt 
of  a  request  for  hearing,  tbe 
administrator  shell  refer  to  die  Chief 
Administrative  Law  |adge  the  district 
manager's  decision,  the  athnlnistrator's 
decision,  and  the  certified  person's 
request  for  a  hearing. 

(c)  To  the  extent  possible,  any  hearing 
shall  be  expedited  by  the  administrative 
law  judge,  and  the  final  dedsion  of  the 
administrative  law  fudge  shall  be  issued 
within  45  days  after  the  close  of  the 
record. 

(d)  fiearings  before  an  administrative 
law  fudge  shall  be  governed  by  the  rules 
of  procedura  under  29  CFR  Part  18 — 
Rules  of  Practice  and  Procedure  for 
Administrative  Hearings  Before  the 
Office  of  Administrative  Law  Judges. 

(e)  A  request  for  a  stay  shall  be  filed 
within  30  calendar  days  after  receipt  of 
the  administrator's  decision.  Any 
request  for  a  stay  filed  with  the 
administrative  law  judge  will 
automatically  stay  the  administrator's 
decision  until  the  administrative  law 
judge  rules  on  the  stay  request. 

(f)  In  determining  whether  to  grant  a 
stay  of  the  administrator's  decision,  the 
administrative  law  judge  shall  consider 
the  certified  person's  Idwlihood  of 
success  on  the  merits,  and  the  potential 
harm  to  mine  safety  and  health  if  the 
certified  person  remains  certified  during 
the  pendency  of  the  appeel.  The 
administrative  law  judge  shall  state  how 
such  factors  were  vrei^ed  in  any  order 
granting  or  denying  such  a  stay. 

(g)  Any  party  may  appeal  tbe  final 
decision  of  tbe  adminirtrative  law  fudge 
to  the  United  States  Court  of  Appeals  for 


the  District  of  Columbia  Cfrcnit  or  the 
circuit  where  the  miner  resides. 

542.9  Notice  of  decertHlcatton. 

If  a  person  is  tem{>orarily  or 
permanently  decertified.  MSHA  shall 
send  a  copy  of  the  final  decision  to  the 
operator  of  any  mine  affiected  by  the 
person's  activftfea. 

142.10  Recerttfication. 

(a)  To  obtain  recertificatioB.  a  person 
who  has  been  temporarily  decertified 
under  the  procediirea  of  diis  part  shell— 

(1)  Reapply  for  certification  after  a 
pieriod  established  by  the  district 
manager  in  the  initial  decisioa.  or  by  the 
administrator  or  administrative  taw 
judge  on  subsequent  appeal:  and 

(2)  Satisfy  the  af^ttoftrle  certification 
requirements  under  chapter  1  of  dds 
title;  and 

(3)  Provide  any  required 
docimientation  that  additional 
requirements  for  recertiflcation  imposed 
by  the  district  manager,  administrator  or 
administrative  law  judge  have  been 
fulfilled. 

(b)  Applications  for  recertification 
shall  be  submitted  to  the  Chief. 
Technical  Compliance  and  Investigation 
Division.  Mine  Safety  and  Heehh 
Administration.  4015  Wilson  Boulevard, 
Arlington.  VA  22203. 

PART  4S-(AMEN0E0) 

2.  The  authority  citation  for  part  48 
continues  to  read  as  follows: 

Authority:  30  U.S.C  811  and  825. 

3.  Section  48.3  is  amending  by 
revising  the  section  heeding  and 

paragraph  (i)  to  read  as  follows: 

§48.3    Training  planr.  time  of  submission; 
wtiere  filed;  Infer  maHew  requtoad;  time  tor 
approver;  RMtnoo  for  ^ssppfoval; 
commencement  ef  traawv^  epprovel  of 

•  •        •        •        • 

(i)  Instructors  may  have  their  approval 
revoked  by  MSHA  for  good  cause  which 
may  include  not  teaching  a  oourae  at 
least  once  every  24  months.  Any  person 
approved  as  a  training-instructor  shall 
be  subject  to  the  decertification 
procedures  under  part  42  of  this 
chapter. 

•  •        •        •        * 

4.  Section  48.23  is  amended  by 
revising  the  section  heading  and 
paragraph  (i)  to  read  as  follows: 

§  48.23   Training  plans;  time  of 
submission;  wtMre  INetf;  Infennalioit 
rsquiceo;  ame  for  approval;  metheclfor 

approval  of  Iwatiucloia;  docsrtMteatlon  of 
Instructors. 


(i)  Instructors  may  have  their  approval 
revoked  by  MSHA  for  good  cause  wl^ch 
may  include  not  teachhig  a  course  at 
least  once  every  24  mondis.  Any  person 
approved  as  a  training  instructor  shall 
be  subject  to  the  decertification 
procedures  under  part  42  of  this 
chapter. 


PART  70— {AMENDED] 

5.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Aiahority:  30  U.S.C.  811  and  813(h). 

6.  Section  70.202  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

S  70.202    Certified  person;  sampling. 

•  *        •        •        * 

(d)  Any  person  certified  to  conduct 
respirable  dust  sampling  shall  be  subject 
to  the  decertification  procedures  under 
part  42  of  this  chapter. 

7.  Section  70.203  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  70.203    Certified  person;  maintenance 
and  calibration. 

•  .     »        •        *        • 

(d)  Any  person  certified  to  maintain 
and  calibrate  approved  sampling 
devices  shall  be  subject  to  the 
decertification  procedures  under  part  42 
of  this  chapter. 

8.  Section  70.504-1  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  70.504-1    Persons  qualified  to  measure 
noise  exposures;  minimum  requiraments. 

•  •        •        •        * 

(d)  Any  person  qualified  to  take  noise 
exposure  measurements  shall  be  subject 
to  the  decertification  procedures  under 
part  42  of  this  chapter. 

9.  Section  70.504-2  is  revised  to  read 
as  follows: 

S  70.504-2    Certification  of  qualified 
persona. 

(a)XJpon  a  satisfactory  showing  that  a 
person  has  met  the  minimum 
requirements  for  taking  noise  exposure 
measurements  set  forth  in  §  70.504-1, 
MSHA  shall  certify  that  the  person  has 
the  ability  and  capacity  to  conduct  tests 
of  the  noise  exposure  in  a  coal  mine  and 
to  report  and  certify  the  results  of  such 
tests  to  the  Secretary  and  the  Secretary 
of  Health  and  Human  Services. 

(b)  Any  person  certified  to  conduct 
tests  of  the  noise  exposure  in  a  coal 
mine  and  to  report  and  certify  the 
results  of  such  tests  to  the  Secretary  and 
the  Secretary  of  Health  and  Human 
Ser\'ices  shall  be  subject  to  the 


decertification  procedures  under  part  42 
of  this  chapter. 

PART71-{AMENDED] 

10.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811  and  813(h). 

11.  Section  71.202  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§71.202   Certified  person;  sampling; 

*  •       •        •       • 

(d)  Any  person  certified  to  conduct 
respirable  dust  sampling  shall  be  subject 
to  the  decertification  procedures  imder 
part  42  of  this  chapter. 

12.  Section  71.203  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§  71 .203    Certified  person;  meintenance 
and  calibration. 

*  •        •        •        • 

(d)  Any  person  certified  to  maintain 
and  calibrate  approved  sampling 
devices  shall  be  subject  to  the 
decertification  procedures  under  part  42 
of  this  chapter. 


PART  75— (AMENDED] 

13.  The  authority  citation  for  part  75 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  811,  957,  and  961. 

14.  Section  75.100  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§75.100    Certified  person. 
•        •        •        *        • 

(d)  Any  person  certified  to  perform 
certain  examinations  and  tests  under  the 
provisions  of  subpart  D  of  this  part  shall 
be  subject  to  the  decertification 
procedures  under  part  42  of  this 
chapter. 

15.  Section  75.150  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§75.150   Tests  for  nwthane  and  for  oxygen 
deficiency;  qualified  person. 

(c)  Any  person  qualified  to  perform 
tests  for  methane  and  for  oxygen 
deficiency  shall  be  subject  to  the 
decertification  procedures  imder  part  42 
of  this  chapter. 

16.  Section  75.153  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§75.153    Electrical  work;  qualified  person. 

*        •        *        «        • 

(h)  Any  person  qualified  under  this 
section  to  perform  electrical  work  shall 
be  subject  to  the  decertification 


procedures  undw  part  42  of  this 
chapter. 

17.  Section  75.154  is  revised  to  read 
as  follovtrs: 

§75.154    Repair  of  energized  aurface  high 
voltage  lines;  quallfled  person. 

(a)  An  individual  is  a  qualified  person 
within  the  meaning  of  §  75.705  for  the 
purpose  of  rep>airing  eneigized  surface 
high-voltage  lines  only  if  the  individual 
has  had  at  least  2  years  experience  in 
electrical  maintenance,  and  at  least  2 
years  experience  in  the  repair  of 
energized  high-voltage  lines  located  on 
poles  or  structures. 

(b)  Any  individual  qualified  for  the 
purpose  of  repairing  energized  siuface 
high  voltage  lines  shall  be  subject  to  the 
decertification  procedures  under  part  42 
of  this  chapter. 

18.  Section  75.155  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

§75.155    Qualified  hoisting  engineer; 
quallficatfona. 

•  •        •        *        • 

(d)  Any  person  quaUfied  as  a  hoisting 
engineer  shall  be  subject  to  the 
decertification  procedures  under  part  42 
of  this  chapter. 

19.  Section  75.1915  as  added  in  the 
proposed  rule  of  October  4. 1989  (54  FR 
40995)  is  amended  by  adding  a  new 
paragraph  (f)  to  read  as  follows: 

§  75.191 5   Training  and  qualification  of 
diesel  ntechanica. 

•  •        •        •        » 

(f)  Any  person  qualified  as  a  diesel 
mechanic  shall  be  subject  to  the 
decertification  procedures  under  part  42 
of  this  chapter. 

PART  77— {AMENDED] 

20.  The  authority  citation  for  part  77 
continues  to  read  as  fellows: 

Authority:  30  U.S.C.  811.  957.  961. 

21.  Section  77.100  is  amending  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§77.100    Certified  person. 

•  •        •        •        • 

(c)  Any  person  certified  to  perform 
certain  examinations  and  tests  under 
this  part  shall  be  subject  to 
decertification  under  part  42  of  this 
chapter. 

22.  Section  77.101  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  77.101    Tests  for  methane  ar>d  for  oxygen 
deficiency;  qualified  person. 

»        •  ■     •        •        • 

(c)  Any  person  qualified  to  perform 
tests  for  methane  and  oxygen  deficiency 


UMI 
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ifaall  be  mbtact  to  daoartification  under 
part  42  of  this  chapter. 

23.  Section  77.103  is  •mended  bv 
adding  a  new  paragraph  (h)  to  read  as 
follows: 


177.103 


(h)  Any  person  qualified  under  this 
section  to  perform  electrical  vfoijt  shall 
be  subject  to  decertification  under  part 
42  of  this  chapter. 

24.  Section  77.104  is  revised  to  read 
as  follows: 


177.104    Wepalr  1  frghad  mtrtaoa  Ngh 
ywieye  imee,  quennea  pereon> 

(a)  An  indhrkhial  is  a  quaUfied  person 
within  the  meaning  of  %  77.704  for  the 
purpose  of  repairing  energized  siirface 
high-voHage  tines  only  if  the  individual 
has  bad  at  least  2  years  experience  in 
electrical  maintenance,  and  at  least  2 
years  experience  in  the  repair  of 
energized  high-voltage  lines  located  on 
poles  or  structures. 

(b)  Any  individual  qualified  for  the 

Eurpose  of  repairing  energized  surface 
igb-voltage  lines  shall  be  subject  to 
decertiflcation  under  part  42  oi  this 
chapter. 

25.  Section  77.10S  is  amended  by 
adding  a  new  paragraph  (c]  to  read  as 
follows: 

§77.105    QiMMed  boletnMft;  slope  or  atMfl 
sinking  operaOon;  quslNlcstons. 

(c)  Any  person  qualified  as  a 
hoistman  shall  be  subject  'o 
decertification  under  part  42  of  this 
chapter. 

26.  Section  77^16-3  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

f  77J21 6-3    Water,  sediment,  or  slurry 
Impound  enents  snd  ImpeundiiiB  sirycturas; 
inspectton  requiremewlB;  correcdoo  ol 
hazards;  program  requirements. 

(h)  Any  person  qualified  to  inspect 
water,  sediment,  or  slurry 
impoundments  shall  be  subject  to 
decertification  under  part  42  of  this 
chapter. 

PARTM-HAMEPIDED) 

27.  The  authority  citation  for  part  90 
is  revised  to  read  as  follows: 

Authority:  30  U.S.C  811  and  813(h). 

28.  Section  90.202  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
follows: 

|tOL202    CartWed  person;  sampling. 

•        •        •        ■        • 

(d)  Any  person  certified  to  conduct 
rsspirable  dust  sampling  shall  he  subject 


to  decertification  under  part  42  of  this 
chapter. 

29.  Section  90.203  is  amended  by 
adding  a  new  paragraph  (d)  to  read  as 
foUows- 

190203 

and  calibration. 
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(d)  Any  person  certified  to  meintain 
and  calibrate  approved  sampMng 

devices  shall  be  subject  to 
decertification  under  part  42  of  thi» 
chapter. 

[FR  Doc  94-27117  Plhd  11-1-94:  •»4»  mu] 


ENVIRONMEMTAL  PROTECTION 
AGENCY 

40CFRPartS2 
PN22-3-6S76;  FRL-«09MI 

Approval  and  Promulgation  of  an 
intptofVMfilallon  Plan  for  VoMcla  Milaa 
Ti'avelad,  Indiana 

AOENCV:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency 
(USEPA)  proposes  to  approve  a  request 
for  a  State  implementation  Plan  (SIP) 
revision,  addressing  the  Lake  and  Porter 
County  ozone  nonattainment  area, 
submitted  by  the  State  of  Indiana  for  the 
purpose  of  offsetting  any  growth  in 
emissions  from  growth  in  vehicle  miles 
traveled  (VMT)  or  number  of  vehicle 
trips,  and  to  attain  reduction  in  motor 
vehicle  emissions,  in  combination  with 
other  emission  reduction  requirements, 
as  necessary  to  comply  with  Reasonable 
Further  Progress  (RFP)  milestcmes  and 
attainment  requirements  of  the  Clean 
Air  Act  (Act).  The  rationale  for  this 
proposed  approval  is  set  forth  below; 
additional  information  is  available  at 
the  address  indicated  below. 
DATES:  Comments  on  this  proposed  rule 
must  be  received  on  or  before' December 
2.1994. 

ADDRESSES:  Written  comments  should 
bo  sent  to:  J.  Elmer  Bortzer.  Chief, 
Regulation  Development  Section, 
Regulation  Development  Branch  fAR- 
18J),  USEPA,  Region  5,  77  West  Jackson 
Boulevard.  Chicago.  Hlinois  60(}04- 
3590. 

Copies  of  the  doctmients  relevant  to 
this  action  are  availabie  for  inspection 

during  normal  business  hours  at  the 
following  location:  Regulation 
Development  Section.  Regulation 
Development  Branch  (AR-18J).  U.S. 


Environmental  Protoctioa  Agsncy, 
Region  5, 77  Wsat  jadaaa  Boulevard. 
Chicago.  Illinois.  60604. 

Please  contact  Patricia  Morris  at  (31^ 
353-8656  before  visiting  the  Region  5 
office. 

FOR  FURTHBI  WTOnMAIMI  OONTACT: 
Patricia  Morris,  Regulation 
Development  Section,  Regulation 
Development  Branch  (AR-18J),  U.S. 
Environmental  Protsction  Agency. 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  353-8658. 

8UPP1.EMENTARY  INFORMATION: 

I.  Background 

Section  182(d)(lHA)  of  the  Act.  as 

amended  in  1990  (Act),  requires  States 
containing  ozone  nonattainment  areas 
classified  as  "severe"  pursuant  to 
section  181(a)  of  the  Act  to  adopt 
transportation  control  measures  (TCMs) 
and  transpoctatian  control  strategies  to 
ofbet  any  growth  in  amissions  from 
growth  in  VMT  or  numbsr  of  vehicle 
trips,  and  to  attain  reductions  in  motor 
vehicle  emissions  (in  combination  with 
other  emission  reduction  requirements) 
as  necessary  to  comply  with  the  Act's 
RFP  milestones  and  attainment 
requirements.  The  requirements  for 
establishing  a  VMT  Ofiset  program  are 
discussed  in  the  April  16, 1992,  General 
Preamble  to  title  I  of  the  Act  (57  FR 
13498).  in  addition  to  section 
182(d)(1)(A)  of  the  Act. 

For  certain  programs  required  under 
the  Act  (including  VMT-Offset),  USEPA 
had  earlier  adopted  a  pohcy  pursuant  to 
section  110(k)(4)  of  the  Act  to 
conditionally  approve  SIPs  that 
committed  to  provide  the  US£PA  virith 
specific  enforceable  measures  by  a  date 
certain.  That  interpretation  was 
challenged  in  Natural  Resources 
Defense  Council  v.  Browner, 
consolidated  lawsuits  brought  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Grcuit.  In  a  foil 
opinion,  dated  May  6, 1994  (and  in  a 
March  8. 1994  Order  and  April  22, 1994 
Amended  Order  issued  earlier),  the 
Court  found  that  USEPA's  conditional 
approval  interpretation  exceeded 
USEPA's  statutory  authority.  While  the 
Court  did  not  specifically  address  the 
VMT  Ofiset  program  in  its  orders  or 
opinions.  USEPA  believes  that  the 
Court's  general  conclusions  thai  the 
USEPA's  construction  at  the  conditional 
approval  provision  was  unlawful 
precludes  USEPA  from  taking  action  to 
approve  any  submitted  VMT  Ofbet 
committal  SIPs. 

On  Septembw  10, 1993,  the  USEPA 
published  a  proposed  rule  (58  FR 
47701)  to  conditionally  afiprove 
Indiana's  commitment  for  the  VMT- 


Offset  requirement.  In  light  of  the  Court 
opinion,  Indiana  has  withdrawn  the 
committal  SIP  in  a  letter  dated  July  5, 
1994. 

In  light  of  the  outcome  of  the 
litigation.  USEPA  has  decided  that  it 
would  be  appropriate  to  interpret  the 
VMT  Offset  provision  of  the  Act  to 
account  for  how  States  can  practicably 
comply  writh  each  of  the  provision's 
elements.  The  VMT  Offset  provision 
requires  that  States  submit  by  November 
15, 1992,  specific  enforceable  TCMs  and 
strategies  to  offset  any  growth  in 
emissions  from  growth  in  VMT  or 
number  of  vehicle  trips  sufficient  to 
allow  total  area  emissions  to  comply 
with  the  RFP  and  attainment 
requirements  of  the  Act. 

The  USEPA  has  observed  that  these 
three  elements  (i.e.,  offsetting  growth  in 
mobile  source  emissions,  attainment  of 
the  RFP  reduction,  and  attainment  of 
the  ozone  National  Ambient  Air  Quality 
Standards  (NAAQS)  create  a  timing 
problem  of  which  Congress  was  perhaps 
not  fully  aware.  As  discussed  in 
USEPA's  April  16, 1992.  General 
Preamble  to  title  I,  ozone  nonattainment 
areas  affiacted  by  this  provision  were  not 
otherwise  required  to  submit  SIPs  that 
show  attainment  of  the  1996  15%  RFP 
milestone  until  November  15,  1993,  and 
likewise  are  not  required  to  demonstrate 
post- 1996  RFP  and  attaiiunent  of  the 
NAAQS  until  November  15, 1994.  The 
SIP  demonstrations  due  on  November 
15, 1993,  and  on  November  15,  1994, 
are  broader  in  scope  than  growth  in 
VMT  or  trips  in  that  they  necessarily 
address  emission  trends  and  control 
measures  for  non  motor  vehicle 
emission  sources  and,  in  the  case  of 
attainment  demonstrations,  complex 
photochemical  modelins  studies. 

The  USEPA  does  not  believe  that 
Congress  intended  the  VMT  Offset 
provision  to  advance  the  dates  for  these 
broader  submissions.  Further,  USEPA 
believes  that  the  November  15, 1992, 
date  would  not  allow  sufficient  time  for 
States  to  have  folly  developed  specific 
sets  of  measures  that  would  comply 
with  all  of  the  elements  of  the  VMT 
Offset  requirements  of  section 
182(d)(1)(A)  over  the  long  term. 
Consequently,  USEPA  believes  it  would 
be  appropriate  to  interpret  the  Act  to 
provide  the  following  alternative  set  of 
staged  deadlines  for  submittal  of 
elements  of  the  VMT  Offset  SIP. 

Under  this  interpretation,  the  three 
required  elements  of  section 
182(d)(1)(A)  are  separable,  and  can  be 
divided  into  three  separate  submissions 
that  could  be  submitted  on  different 
dates.  Section  179(a)  of  the  Act,  in 
establishing  how  USEPA  would  be 
required  to  apply  mandatory  sanctions 


if  a  State  fails  to  submit  a  foil  SIP  also 
provides  that  the  sanctions  clock  starts 
if  a  State  fails  to  submit  one  or  more  SIP 
elements,  as  determined  by  the 
Administi^tor.  The  USEPA  believes  that 
this  language  provides  USEPA  the 
authority  to  determine  that  the  different 
elements  of  a  SIP  submission  are 
separable.  Moreover,  given  the 
continued  timing  problems  addressed 
above,  USEPA  beheves  it  is  appropriate 
to  allow  States  to  separate  the  VMT 
Offset  SIP  into  throe  elements,  each  to 
be  submitted  at  different  times:  (1)  The 
initial  requirement  to  submit  TCMs  that 
offset  growth  in  emissions;  (2)  the 
requirement  to  comply  with  the  15% 
periodic  reduction  requirement  of  the 
Act;  and  (3)  the  requirement  to  comply 
with  the  post-1996  periodic  reduction 
and  attainment  requirements  of  the  Act. 

Under  this  approach,  the  first 
element,  the  emissions  of^t  element, 
was  due  on  November  15, 1992.  The 
USEPA  believes  this  element  is  not 
necessarily  dependent  on  the 
development  of  the  other  elements.  The 
State  could  submit  the  emissions  growth 
offset  element  independent  of  an 
analysis  of  that  element's  consistency 
with  the  periodic  reduction  and 
attainment  requirements  of  the  Act. 
Emissions  trends  &x>m  other  sources 
need  not  be  considered  to  show 
compliance  with  this  offset  requirement. 
As  submitting  this  element  in  isolation 
does  not  implicate  the  timing  problem 
of  advancing  deadhnes  for  RFP  and 
attainment  demonstrations,  USEPA  does 
not  believe  it  is  necessary  to  extend  the 
statutory  deadline  for  submittal  of  the 
emissions  growrth  offset  element. 

The  second  element,  which  requires 
the  VMT  Offset  SIP  to  comply  with  the 
15%  RFP  requirement  of  the  Act,  was 
due  on  November  15, 1993,  which  is  the 
same  date  on  which  the  15%  RFP  SIP 
itself  was  due  under  section  182(b)(1)  of 
the  Act.  The  USEPA  believes  it  is 
reasonable  to  extend  the  deadline  for 
this  element  to  the  date  on  which  the 
entire  15%  SIP  was  due,  as  this  allows 
States  to  develop  the  comprehensive 
strategy  to  address  the  15%  reduction 
requirement  and  assure  that  the  TCM 
elements  required  under  section 
182(d)(1)(A)  are  consistent  with  the 
remainder  of  the  15%  demonstration. 
Indeed,  USEPA  believes  that  only  upon 
submittal  of  the  broader  15%  plan  can 
a  State  have  had  the  necessary 
opportunity  to  coordinate  it's  VMT 
strategy  with  it's  15%  plan. 

The  third  element,  which  requires  the 
VMT  Offset  SIP  to  comply  with  the 
post-1996  RFP  and  attainment 
requirements  of  the  Act.  will  be  due  on 
November  15, 1994,  the  statutory 
deadline  for  those  broader  submissions. 


The  USEPA  believes  it  is  reasonable  to 
extend  the  deadline  for  this  element  to 
the  date  on  which  the  post-1996  RFP 
and  attainment  SIPs  are  due  for  the 
same  reasons  it  is  reasonable  to  extend 
the  deadline  for  the  seccmd  element. 
First,  it  is  arguably  impossible  for  a 
State  to  make  the  showing  required  by 
section  182(d)(1)(A)  for  the  third 
element  until  the  broader 
demonstrations  have  been  developed  by 
the  State.  Moreover,  allowing  States  to 
develop  the  comprehensive  strategy  to 
address  post-1996  RFP  and  attainment 
by  providing  a  foUer  opportunity  to 
assure  that  the  TCM  elements  comply 
with  the  broader  RFP  and  attainment 
demonstrations,  will  result  in  a  better 
program  for  reducing  emissions  in  the 
long  term. 

On  November  17, 1993,  hidiana 
submitted  to  USEPA  documentation  to 
folfill  the  first  and  second  elements  of 
the  VMT-Offset  SIP.  A  public  bearing 
was  held  on  December  14, 1993,  and 
documentation  on  the  public  hearing 
was  submitted  to  complete  the  SIP 
revision  request.  Indiana  does  not  at  this 
time  anticipate  the  need  for  additional 
TCMs  to  meet  the  attainment 
demonstration  requirement  but  will 
submit  any  necessary  TCMs  with  the 
attainment  demonstration  SIP. 


Evaluation  of  the  State  Submittal 

Section  182(d)(1)(A)  of  the  Act 
requires  the  State  to  offset  any  growth 
in  emissions  from  growth  in  VMT.  As 
discussed  in  the  General  Preamble,  the 
purpose  is  to  prevent  a  growth  in  motor 
vehicle  emissions  from  canceling  out 
the  emission  reduction  benefits  of  the 
federally  mandated  programs  in  the  Ad. 
The  USEPA  interprets  this  provision  to 
require  that  sufficient  measures  be 
adopted  so  that  projected  motor  vehicle 
volatile  organic  compound  (VOC) 
emissions  will  never  be  higher  during 
the  ozone  season  in  one  year  than 
during  the  ozone  season  in  the  year 
before.  When  growth  in  VMT  and 
vehicle  trips  would  otherwise  cause  a 
motor  vehicle  emissions  upturn,  this 
upturn  must  be  prevented.  The 
emissions  level  at  the  point  of  upturn 
becomes  a  ceihng  on  motor  vehicle 
emissions.  This  requirement  applies  to 
projected  emissions  in  the  years 
between  the  submission  of  the  SIP 
revision  and  the  attainment  deadhne 
and  is  above  and  beyond  the  separate 
requirements  for  the  RFP  and  the 
attainment  demonstrations.  The  ceihng 
level  is  defined  therefore,  up  to  the 
point  of  upturn,  as  motor  vehicle 
emissions  that  would  occur  in  the  ozone 
season  of  that  year,  with  VMT  growth, 
if  all  measures  for  that  area  in  5iat  year 
were  implemented  as  required  by  the 
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Act.  When  this  curve  begins  to  turn  up 
due  to  growth  in  VMT  or  vehicle  trips, 
the  ceiling  becomes  a  fixed  value.  The 
ceiling  line  would  include  the  effects  of 
Federal  measures  such  as  new  motor 
vehicle  standards,  phase  II  RVP 
controls,  and  reformulated  gasoline,  as 
well  as  the  Act  mandated  SIP 
requirements. 

The  State  of  Indiana  has  demonstrated 
in  its  submittal  of  November  17, 1993. 
that  the  predicted  growth  in  VMT  in 
Lake  and  Porter  Counties,  Indiana,  is 
.  not  expected  to  resuh  in  a  growth  in 
motor  vehicle  emissions  that  will  negate 
the  effects  of  the  reductions  mandated 
by  the  Act.  Further,  Indiana  has 
projected  motor  vehicle  emissions  to  the 
year  2007  and,  using  the  most  current 
socioeconomic  data,  has  not  predicted 
an  upturn  in  motor  vehicle  emissions. 
In  the  event  that  the  projected 
socioeconomic  data  and  associated  VMT 
grow  more  rapidly  than  currently 
predicted,  Indiana  is  required  by  section 
182(c)(5)  to  trade  actual  VMT  starting 
with  1996  and  every  three  years  there 
after  to  demonstrate  that  the  actual  VMT 
is  equal  to  or  less  than  the  projected 
VMT.  TCMs  will  be  required  to  offset 
VMT  that  is  above  the  projected  levels 
(section  182(c)(S)). 

The  VMT  offset  submittal  from 
Indiana  dated  November  17.  1993, 
contains  the  final  report  "TCMs  to 
Offset  Emissions  from  VMT  Growth  in 
Northwestern  Indiana."  The  report  used 
the  most  current  socioeconomic  data 
and  the  travel  network  model  in 
conjunction  with  the  MOBILESa  to 
estimate  mobile  source  emissions  to  the 
attainment  year  of  2007. 

This  report  also  documents  the 
progress  Indiana  has  made  in  evaluating 
TCMs  to  reduce  growth  in  VMT  and 
thus  reduce  emissions.  Indiana  may 
choose  to  take  credit  for  TCM  emission 
reductions  as  part  of  the  post  1996  RFP 
requirement  or  to  meet  the  attaimnent 
requirement.  Not  only  has  Indiana 
evaluated  the  effectiveness  and 

eredicted  impact  of  a  number  of  TCMs 
ut  actual  implementation  of  selected 
TCMs  has  been  ongoing.  For  example,  a 
new  inter  city  bus  route  to  link  the  cities 
of  Hammond.  East  Chicago  and  Gary. 
Indiana  has  been  started.  These  three 
cities  have  operated  established  intra 
city  bus  routes  for  many  years  and  this 
is  the  first  route  to  link  the  already 
existing  transit  services  for  these  cities. 

These  specific  TCMs  however,  are  not 
a  part  of  the  current  SIP  revision  request 
and  are  not  a  required  portion  of  this 
SIP  revision.  Thus.  Indiana  is  not 
currently  taking  credit  for  the  emis''.ion 
reductions  from  these  TCM  measures 
and  the  State  is  not  bound  to  implement 
or  continue  to  imple'nent  any  specific 


TCMs.  These  measures,  however, 
illustrate  Indiana's  work  in  evaluating 
and  implementing  TCMs  to  meet  the 
requirements  of  the  Act.  Also,  the  TCMs 
may  be  used  in  subsequent  SIP 
submittals  as  necessary  to  meet  the  post 
1996  RFP  requirement  or  the  attaiiunent 
reouirement. 

Additionally,  Indiana  is 
implementing  TCMs  to  complement  the 
employee  commute  options  (ECO) 
program  which  requires  a  25  percent 
reduction  in  single  occupancy  vehicle 
usage  for  home  to  work  bips  for 
employers  of  100  or  more  persons. 
Activities  include:  Planning  and 
promotion,  new  bus  routes,  improved 
transit  service,  and  carpooling  match-up 
services.  A  number  of  TCMs  have  been 
implemented  in  Lake  and  Porter 
Counties  through  use  of  the  Department 
of  Transportation's  congestion 
mitigation  and  air  quality  funds  under 
the  Intermodal  Surface  Transportation 
Efficiency  Act.  These  projects  have 
included:  purchasing  clean  fueled 
buses,  operation  of  new  bus  service, 
improved  transit  service  and  ECO 
activities.  In  conclusion,  Indiana  is 
evaluating  and  implementing  TCMs  as 
expeditiously  as  possible  even  when  the 
emissions  projections  indicate  that 
mobile  source  emissions  will  continue 
to  decline  without  additional  TCMs. 

Indiana  submitted  a  15  percent  RFP 
SIP  for  northwest  Indiana  to  the  USEPA 
in  November  1993,  but  the  submittal 
was  found  incomplete  in  a  letter  dated 
January  25, 1994.  The  RFP  SIP  lacked 
enforceable  regulations  and  a  public 
hearing.  The  public  hearing  was  held  on 
March  29, 1994.  Although  the  RFP  SIP 
is  still  incomplete  due  to  the  lack  of 
enforceable  regulations.  Indiana's 
submittal  does  indicate  that  TCM's 
would  not  be  necessary  to  attain  the 
15%  reduction  required  by  1996.  The 
RFP  SIP  asserts  that  a  15%  reduction  in 
emissions  could  be  achieved  by  1996 
through  the  feasible  measures  detailed 
in  the  SIP  submittal.  Under  the 
approach  contained  in  the  submittal,  the 
State  would  achieve  the  15%  reduction 
in  VOCs  through  measures  other  than 
relying  on  TCMs.  The  majority  of  the 
reduction  would  be  obtained  from 
stationary  source  shut  downs.  Other 
measures  Include  enhanced  vehicle 
inspection  and  maintenance  and 
reformulated  gasoline.  For  the 
attainment  demonstration  which  is  due 
November  14, 1994,  Indiana  has 
indicated  that  it  will  include  TCMs  as 
necessary  to  reach  attainment. 

Summary  of  Findings 

In  the  requested  SIP  revision 
submittal,  Indiana  has  projected  motor 
vehicle  emissions  until  the  statutory 


attainment  year  of  2007  using  the  most 
recent  population  and  economic  growth 
projections.  These  projections  went 
through  public  bearing  and  comment  on 
December  14. 1993.  Using  current  VMT 
forecasts,  these  projections  show  that 
motor  vehicle  emissions  are  not 
expected  to  rise  above  the  ceiling  level 
through  the  year  2007. 

In  addition,  Indiana  has  identified 
and  evaluated  a  number  of  specific 
TCMs  to  reduce  single  occupancy 
vehicle  usage.  Several  of  these 
identified  TCMs  are  currently  being 
implemented.  The  VMT  offset  submittal 
from  Indiana  dated  November  17, 1993, 
contains  the  final  report  "TCMs  to 
Offset  Emissions  from  VMT  Growth  in 
Northwestern  Indiana."  This  report 
documents  the  progress  Indiana  has 
made  in  evaluating  TCMs  to  reduce 
growth  in  VMT  and  thus  reduce 
emissions.  Indiana  has  evaluated  the 
effectiveness  and  predicted  impact  of  a 
number  of  TCMs  through  actual 
implementation  of  selected  TCMs, 
although  these  TCMs  are  not  a  part  of 
the  SIP  revision  and  Indiana  is  not 
taking  emission  reduction  credit  for 
these  TCMs. 

Indiana  has  met  the  first  and  second 
requirements  of  the  VMT  offset  plan. 
Indiana  has  identified  and  evaluated 
TCMs  to  reduce  VMT.  Regarding  the 
first  requirement.  Indiana  has 
demonstrated  in  the  November  17, 1993, 
submittal  that  projected  growth  in  VMT 
is  not  expected  to  result  in  an  increase 
in  emissions  from  motor  vehicles  and  is 
not  expected  to  negate  the  progress  in 
emissions  reductions  required  to  meet 
attaiiunent  of  the  standard  by  2007. 
Regarding  the  second  element,  Indiana 
listed  in  its  incomplete  15%  RFP 
submittal  feasible  measures  intended  to 
meet  the  15%  reduction  by  1996 
without  relying  on  TCMs  and  has 
shown  that  further  TCMs  are  not 
necessary  to  meet  the  second  element  of 
section  182(d)(1)(A).  The  third 
requirement  is  for  Indiana  to  use  TCMs 
as  necessary  to  meet  the  attaiiunent  of 
the  standard.  This  third  requirement 
will  be  submitted  with  the  attainment 
demonstration  SIP  {md  will  be 
addressed  in  future  proposed  and  final 
rules. 

in.  Proposed  Rulemaking  Action  and 
Solicitation  of  Comments 

Based  on  the  submittal  accompanying 
the  State's  SIP  revision  request,  USEPA 
proposes  to  approve  the  SYP  revision 
submitted  by  the  State  of  Indiana  as 
satisfying  the  first  two  of  the  three  VMT 
offset  plan  requirements.  PubUc 
comments  are  solicited  on  the  requested 
SIP  revision  and  on  USEPA 's  proposed 
rulemaking  action.  Comments  received 


by  December  2. 1994,  will  be  considered 
in  the  development  of  USEPA 's  final 
rule. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19. 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  iat  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq..  USEPA  ]«ust 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  USEPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  a{)prove  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the  Act, 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  USEPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  E.PJK.,  427 
U.S.  246,  256-66  (S.  Q.  1976);  42  U.S.C. 
7410(a)(2). 


40  CFR  Pans  63  and  70 
CAOR-FRL-5100-«] 

Peer  Review  Of  the  Proposed  Section 
t12(g)  Hazard  Ranking;  Document; 
Open  Meeting 

AGENCY:  Envircmmental  Protection 
Agency  (EPA), 

ACTION:  Notice  of  meeting  of  the  peer 

reviewers. 


List  of  Sobfects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Ozone. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  September  30. 1994. 
Valdas  V.  Adamkus. 
Regional  Administrator. 
IFR  Doc.  94-27174  Filed  ll-t-94, 8:45  am) 
BltUNO  COOK  IMP  eo  P 


SUMMARY:  Notice  is  hereby  given  that  a 
meeting  of  the  peer  reviewers  of  the 
proposed  hazard  ranidng  document  of 
section  112(g)  of  the  Qean  Air  Act 
Amendments  (1990  Amendments)  will 
be  held. 

DATES:  NovOTiber  18, 1994.  The  meeting 
will  be  from  8:30  a.m.  to  12:00  p.m.  on 
November  18  and  is  open  to  the  public. 
ADDRESSES:  EPA's  Office  of 
Administration  Auditorium.  79  T.W. 
Alexander  Drive,  Research  Triangle 
Park,  North  Carolina. 

SUPPLEMENTARY  INFORMATION:  The  main 
purpose  of  this  meeting  is  to  allow  the 
public  to  give  comment  to  the  peer 
reviewers  on  the  proposed  hazard 
ranking  technical  support  document 
which  describes  the  EPA's  approach  to 
relatively  rank  the  189  Hazardous  Air 
Pollutants  (HAP)  listed  in  the  1990 
Amendments.  The  section  112(g) 
rulemaking  was  proposed  April  1. 1994 
(59  FR  15504).  Copies  of  the  technical 
support  document  are  available  via  the 
Technology  Transfer  Network  (a 
network  of  electronic  bulletin  boards 
developed  and  operate  by  the  EPA's 
Office  of  Air  Quality  Planning  and 
Standards,  phone  (919)  541-5384]  or  by 
contacting  the  EPA  office  of  Air  and 
Radiation  Docket  (Docket  #  A-91-64, 
phone  <202)  260-7548J. 

The  designated  federal  official  for  the 
meeting  will  be  Mr.  Robert  Kellam. 
Anyone  wishing  to  make  an  oral 
presentation  at  the  meeting  should 
contact  Dr.  Jane  Caldwell  OJ.S.  EPA. 
Office  of  Air  Quality  Planning  and 
Standards,  Emission  Standards 
Division,  Maildrop  13,  Research 
Triangle  Park,  North  Carolina  27711 
(919) 541-0328  Fax;  (919)  541-4028) by 
November  15,  1994.  In  general  each 
individual  or  group  making  an  oral 
presentation  will  be  limited  to  fifteen 
minutes  but  the  time  allowed  will  be 
dependent  on  the  number  of  speakers. 
Seating  at  the  meeting  wiU  be  on  a  firet 
come  first  serve  basis. 

Section  112  of  the  1990  Amendments 
establishes  a  control  tedmology-based 
program  to  reduce  stationary  source 
emissions  of  HAP.  In  section  112(b)  of 
the  Clean  Air  Act,  the  189  HAP  are 
defined  as  hazardous  for  the  purposes  of 


regulation.  Section  112(g)  requires 
,  control  technology  reviews  for  new, 
-  modified  and  reconstructed  major 
sources  of  these  pollutants.  Increases  in 
hazardous  air  pollution  emissions  from 
existing  major-sources  are  not 
considered  a  modification  if  they  can  be 
offset  by  equal  or  greater  decreases  in 
HAP  deemed  "more  hazardous". 
Furthermore,  the  HAP  "with  no  safety 
threshold  of  exposure"  may  only  be 
offset  by  other  such  "nonthreshold" 
pollutants.  Therefore,  threshold  and 
nonthreshold  pollutants  must  be 
identified  and  are  subject  to  offsetting 
restrictions.  The  proposed  section 
112(g)  rulemaking  contains  the  EPA's 
guidance  that  identifies  the  relative 
hazard  to  human  health  of  these 
hazardous  pollutants  and  application  of 
that  characterization  for  determining 
allowing  offsets. 

Dated:  October  27. 1994. 
Richard  D.  Wilson, 

ActingAssistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  94-27171;  Filed  11-1-94;  8:45  am| 
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40  CFR  Part  180 

PP  2E4148/P589;  Fm.-4e07-5] 
RIN  207O-AC18 

Sodium  Chlorate;  ExempSon  from  the 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  sodium 
chlorate  in  or  on  the  raw  agricultural 
commodity  potato  when  applied  as  a 
defoliant  in  accordance  with  good 
agricultural  practices.  The  Interregional 
Research  Project  No.  4  (IR-4)  requested 
this  exemption. 

DATES:  Comments,  identified  by  the 
document  control  number  [PP  2E4148/ 
P5891,  must  be  received  on  or  before 
December  2, 1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  PubUc  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202.  Information  submitted  as  a 
comment  concerning  this  document 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
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"Confidential  Businea*  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  WFORMATIOM  CONTACT:  By 
mail:  Hoyt  Jamerson,  Registration 
Division  (7505W),  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington.  DC  20460.  Office  location 
and  telephone  number:  Sixth  Floor, 
Crystal  Sution  «1,  2800  Jefiiarson  Davis 
Highway.  Arlington.  VA  22202,  (703)- 
308-8783. 

8UPPt.EMENTARY  INFORMATKM:  The 
Interregional  Research  Project  No.  4  (IR- 
4),  New  Jersey  Agricultural  Experiment 
Station,  P.O.  Box  231,  Rutgers 
University.  New  Bnmswick,  N)  08903, 
has  submitted  pesticide  petition  (PP) 
2E4148  to  EPA  on  behalf  of  the 
Agricultural  Experiment  Station  of 
CaUfomia.  Pesticide  petition  2E4148 
requested  that  the  Administrator. 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(e),  establish  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  sodium 
chlorate  on  potatoes  when  used  as  a 
defoliant  in  accordance  with  good 
agricultural  practices. 

The  data  submitted  in  the  petition 
and  all  other  relevant  material  have 
been  evaluated.  The  toxicological  data 
considered  in  support  of  the  exemption 
from  the  requirement  of  a  tolerance 
include: 

1.  A  90-day  subchronic  feeding  study 
in  rats  given  gavage  doses  of  0, 10. 100. 
or  1.000  milligrams  (mg)/kilogram(kg)/ 
day  with  a  no-observed-effect  level 
(NOEL)  of  100  mg/kg.  Rats  given  doses 
of  1 .000  mg/kg/day  showed  decreased 
hemoglobin  concentration,  hematocrit, 
and  red  blood  cell  counts. 

2.  A  subchronic  study  in  monkeys 
given  drinking  water  containing  25.  50, 
100.  200.  or  400  mg/hter  of  sodium 
chlorate  with  no  adverse  cUnical  or 
hematological  findings  reported. 

3.  Mutagenicity  studies  including 
gene  mutation  tests  in  Salmonella 
species  (Ames  test)  and  Chinese  hamster 
lung  cells,  structural  chromosome 
aberrations  test  in  mice  (a  micronucleus 
assay  for  chromosome  damage),  and 
other  genotoxic  effects  (unscheduled 


DNA  synthesis  in  HeLa  cells)  were  all 
negative  for  mutagenic  effects.  A  DNA 
repair  test  was  p>ositive  for  primary  DNA 
damage  in  repair-deficient  bacterial 
cultures  of  Escherichia  coli. 

4.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  0. 10. 100.  and 
1 ,000  mg/kg  with  no  maternal  or 
developmental  toxicity  observed  under 
the  conditions  of  the  study. 

The  toxicology  data  provided  are 
sufficient  to  demonstrate  that  there  are 
no  foreseeable  human  health  hazards 
likely  to  arise  from  dietary  exposure 
resulting  from  the  proposed  use  of 
sodium  chlorate  on  potatoes. 

The  nature  of  the  residues  in  plants  is 
understood:  sodium  chlorate  will  be 
reduced  to  sodium  chloride  in  the 
presence  of  organic  material.  The 
residues  in  plants  will,  therefore,  be 
composed  of  sodium  chlorate  and 
sodium  chloride.  Magnitude  of  residue 
studies  report  no  detectable  residues  of 
sodium  chlorate  on  potatoes  from  the 
proposed  use  pattern.  There  is  also  no 
reasonable  expectation  of  secondary 
residues  in  meat.  milk,  poultry,  or  eggs 
from  the  prof>osed  use. 

No  enforcement  actions  based  on  the 
level  of  residues  in  food  are  expected. 
Therefore,  the  requirement  for  an 
anal>tical  method  for  enforcement 
purposes  is  not  applicable  to  the 
exemption  from  the  requirement  of  a 
tolerance. 

Based  on  the  information  and  data 
considered,  the  Agency  concludes  that  a 
tolerance  is  not  needed  to  protect  the 
public  health.  Therefore,  it  is  proposed 
that  the  exemption  from  the 
requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  persop  who  has  registered  or 
submitted  an  apphcation  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
pubUcation  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  dociunent 
control  number,  (PP  2E4148/P589].  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4, 1993).  the  Agency  must 
determine  whether  the  regulatory  action 


is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e.,  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  Uie 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  significant"). 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

PursuanUo  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164,  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  pubUshed  in 
the  Federal  Register  of  May  4,  >981  (46 
FR  24950). 

List  orSub)ecU  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  October  17. 1994. 

Stephen  L.  lohnson. 

Director,  Registration  Division.  Office  of 
Pesticide  Progfxtms. 

PART  180-{AMENDED] 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

1.  The  authority  citation  for  part  180 
continues  to  reed  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

1 180.1020  [AmwtdMq 

2.  By  amending  §  180.1020  Sodium 
chlorate;  exemption  from  the 
requirement  of  a  tolerance  by  adding 
and  alphabetically  inserting  the 


commodity  "Potatoes"  to  the  list 
therein. 

[FR  Doc.  94-26795  Filed  11-1-94;  8:45  am] 
.aH.uNacooc  mm-6»-f 

40  CFR  Part  180 

[PP  4F4387/P502;  FRlU»15-7] 
RIN  2070-nAC18 

Pasteuria  Penetrans;  Proposed 
Exemption  from  the  Requirement  of  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Proposed  rule. 

SUMMARY:  EPA  proposes  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biological 
pesticide  Pasteuria  penetrans  in  or  on 
all  raw  agricultural  commodities  when 
used  as  a  nematicide  in  producing  fruits 
and  vegetables,  except  roots  and  tubers, 
in  greenhouses.  Walt  Disney  World  Co. 
requested  this  exemption. 

DATES:  Comments,  identified  by  the 
document  control  number.  (PP  4F4387/ 
P5921,  must  be  received  on  or  before 
December  2. 1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW.. 
Washington,  DC  20460.  Office  location 
and  telephone  number:  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
)efferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  irt  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  S.  Cole,  Acting  Product 
Manager  (PM  21),  Registration  Division 
(7505C),  Environmental  Protection 
Agency,  401  M  St.,  SW..  Washington, 
DC  20460.  Office  location  and  telephone 
number  Rm.  227,  CM  #2, 1921  Jefferson 


Davis  Hwy..  Arlington,  VA  22202,  (703)- 
305-6900. 

SUPPLEMENTARY  INFORMATION:  EPA 
received  from  Wah  Disney  World  Co., 
P.O.  Box  10000,  Lake  Buena  Vista,  FL 
32830,  pesticide  petition  (PP)  4F4387  on 
July  14, 1994,  proposing  to  amend  40 
CFR  part  180  by  establishing  a 
regulation  under  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  346a.  to 
exempt  from  the  requirement  of  a 
tolerance  the  residues  of  the  biological 
pesticide  Pasteuria  penetrans  in  or  on 
all  raw  agricultural  commodities  when 
used  as  a  nematicide  in  producing  fruits 
and  vegetables  (other  than  vegetables 
whose  roots  or  tubers  are  considered  to 
be  food  items)  in  greenhouses  at  The 
Land  in  EPCOT  Center  at  Walt  Disney 
World.  This  petition  is  not  associated 
with  an  application  for  pesticide  " 
registration.  The  establishment  of  this 
tolerance  exemption  would  not  relieve 
manufacturers,  distributors,  or  sellers  of 
this  pesticide  of  any  obligation  they  may 
have  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act,  7  U.S.C. 
136  et  seq. 

Pasteuria  penetrans  is  a  naturally 
occurring  soil  microbe  that  is  a  parasite 
of  species  of  the  nematode  genus 
Meloidogyne.  Pasteuria  penetrans 
reproduces  by  means  of  endospores 
which  remain  dormant  in  the  soil  until 
contacted  by  a  migrating  juvenile 
nematode.  The  spore  attaches  itself  to 
the  nematode  and  is  carried  by  the 
nematode  into  a  plant  root.  The 
endospore  germinates  and  invades  the 
body  of  the  nematode  where  it 
eventually  produces  new  endospores 
that  are  released  into  the  soil  following 
the  death  of  the  nematode  and 
decomposition  of  root  tissue.  The 
infected  nematodes  do  not  produce  eggs 
and  therefore  do  not  reproduce. 

The  information  submitted  in  support" 
of  this  petition  and  all  other  relevant 
material  have  been  evaluated.  Literature 
citations  regarding  the  nature  of  this 
organism  were  considered  adequate  to 
support  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
limited  use  of  this  biological  pesticide. 
Additionally,  since  Pasteuria  penetrans 
can  only  be  grown  in  association  with 
the  host  nematode,  it  is  not  possible  to 
conduct  standard  toxicological  tests 
with  this  organism. 

Pasteuria  penetrans  is  not  knovwi  to 
be  pathogenic,  infective,  or  toxic  to 
humans.  The  specificity  of  the  organism 
as  a  parasite  only  on  nematodes  of  the 
genus  Meloidogyne  would  make  it 
extremely  unlikely  to  infect  any  other 
unrelated  organism.  Pasteuria  penetrans 
is  a  common  inhabitant  of  soils  in  areas 
infested  with  nematodes,  including  the 


area  of  Florida  where  the  organism  will 
be  used.  The  microorganism  will  only 
be  applied  to  the  soil  in  greenhouses, 
and  use  in  this  manner  would  result  in 
its  presence  only  in  the  soil  and  roots 
of  plants  grown  in  the  greenhouses.  The 
proposed  exemption  excludes  plant 
roots  which  will  be  used  for  food 
purposes  since  the  nematode  and  the 
associated  parasite  will  be  contained  in 
the  root  portion  of  such  plants.  Since 
there  are  no  data  available  regarding  any 
possible  effects  fhim  the  consumption  of 
elevated  levels  of  either  nematodes  or 
their  parasites,  roots  and  tubers  which 
may  contain  these  organisms  have  been 
excluded  from  this  exemption  from 
tolerance  requirements.  Above-ground 
parts  of  plants  harvested  fit)m  treated 
soil  would  not  be  expected  to  contain 
levels  of  Pasteuria  penetrans  above  that 
normally  found  in  crops  harvested 
under  natural  conditions  and  consumed 
on  a  daily  basis.  The  information 
submitted  is  adequate  to  show  that  there 
are  no  forseeable  human  or  domestic 
health  hazards  Ukely  to  arise  fhjm  the 
use  of  the  product  as  a  nematicide  in 
connection  with  the  production  of  fruits 
and  vegetables  in  greenhouses. 

Although  the  suomitted  petition  for 
an  exemption  from  tolerance 
requirements  for  Pasteuria  penetrans 
limited  the  use  of  the  organism  to 
greenhouses  at  The  Land  in  EPCOT 
Center  at  Walt  Disney  World,  the 
Agency  believes  that  this  limitation  is 
overly  restrictive.  Based  on  the  lack  of 
any  known  hazards  fit)m  the  use  of  this 
organism  in  the  manner  described,  the 
Agency  has  elected  not  to  impose  a 
geographic  restriction  for  the  use  of  this 
biological  nematicide.  Pasteuria 
penetrans  is  considered  useful  for  the 
purpose  for  which  the  exemption  from 
the  requirement  of  a  tolerance  is  sought. 
Based  on  the  information  considered, 
the  Agency  concludes  that 
establishment  of  the  exemption  will 
protect  the  public  health.  Therefore,  the 
regulation  is  proposed  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  apphcation  for  registration 
of  a  pesticide  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended  which  contains 
any  of  the  ingredients  Usted  herein  may 
request-within  30  days  after  publication 
of  this  document  in  the  Federal  Register 
that  this  rulemaking  proposal  be 
referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  (PP  4F4387/P592I.  All 
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written  mm—enti  fiM  in  iwiponM  to 
these  petition*  will  be  evulabie  in  the 
Public  Respeofe  and  Program  Resources 
Branch,  at  the  addraos  given  above  from 
8  a.m.  to  4  p.m..  Monday  through 
Friday,  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "signiCcant"  and  therefore  subiect  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f).  the 
order  defines  "significant"  as  those 
atiions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  SliX) 
million  or  mora,  or  adversely  and 
materially  afiiecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  heahh  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  signiricant"): 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planaed  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  iaauas  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order.  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164. 5  U.S.C  601-612). 
tha  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements,  or  establishing  or  raising 
food  additive  regulations  do  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  to  this  effect  was 
published  in  the  Federal  Register  of 
May  4f  1981  (46  FTl  24950). 

List  of  SubiecU  in  40  CFR  Pari  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pestitrides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

DilUid:  Oct4iter  14. 1994. 


PAPIT  taO-jAmMOED^ 

1 .  The  authority  citation  for  part  180 
(»ntinues  to  read  as  follows: 

AiAoriljr-  21 1>-S.C  346«  and  371. 

2.  in  subpart  D.  by  adding  new 
§  180.1135.  to  read  as  follows: 


S**v«aL.| 

Dimctnr.  Registration  Division.  Office  of 
Pesticitk  Piugfaim.    ♦ 

Therefoea^  M  la  proposed  that  40  CFR 
pen  180  b»  wnandwd  as  foilo%irs: 


§iao.it96 

exemption  from  ttoe  raquiraoMnt  o(  a 

toleranc*. 

The  biological  nematicide  Pastetiria 
penetrans  is  exempted  from  the 
requirement  of  a  toleraiu:e  in  or  on  all 
raw  agricultural  commodities,  except 
roots  and  tubers,  when  used  as  a 
nematicide  in  the  production  of  fruits 
and  vegetables  in  greenhouses. 

IFK  Doc.  94-26800  Fikwl  1  l-l-«4;  8:45  aro| 
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40CFRP»tiaO 

(OPP-300364;  F«L-<»t2-7] 
RtN207e-^AC1t 

Acrylic  Acid-Slearyf  Methacrytate 
Copolynwr,  Toleranc*  Exemption 

AOENCT:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  that 
an  exemption  frtwa  the  requirement  of  a 
tolerance  be  established  for  residues  of 
acrylic  add-stearyl  methacrylate 
copolymer  (CAS  Reg.  No.  27756-15-6) 
when  used  as  an  inert  ingredient 
(emulsifier.  suspending  agent,  or 
rheology  modifier)  in  pesticide 
formulations  applied  to  growing  crops, 
raw  agricultural  commodities  aner 
harvest,  or  animals.  B.  F.  Goodrich  Co. 
petitioned  for  this  proposed  regulation. 
DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
3003641.  must  be  received  on  or  before 
December  2. 1994. 
ADORCSSCS:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.  SW.. 
Washington.  DC  20460.  In  person, 
deliver  to:  Rm.  1132.  Crystal  Mall  Bldg. 
#2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA  22202.  bifbnnation 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  conHdential 
by  marlung  any  part  or  all  of  that 
information  as  "Confidential  Business 
Information"  (CBI). 

bitormation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
pro<:edures  set  forth  in  40  CFR  part  2. 


A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  doc:ket  by 
EPA  without  prior  notice.  The  public 
docket  is  available  for  public  inspection 
inRm.  1132  at  the  addiess  given  above, 
from  8  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidajrs. 
FOR  FURTHER  MFONMATION  CONTACT:  By 
mail:  Tina  Levine,  Registration  Support 
Branch.  Registration  Division  (7505W). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Wa.shington.  DC  20460. 
Office  locatipn  and  telephone  number 
2800  Crystal  Drive.  North  Tower.  6th 
floor.  Arlington.  VA  22202.  (703)-30B- 
8393. 

SUPPI^MENTARY  MF0RMAT10N:  The  B.  F. 
Goodrich  Co..  3925  Embassy  Parkway. 
Akron.  OH  44313-1799.  submitted 
pesticide  petition  (PP)  4E4298  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408(e)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (FFDCA) 
(21  U.S.C.  346a(e)),  propose  to  amend 
40  CFR  part  180  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  acryfic  add- 
stear>'l  methacrylate  copolymer  (CAS 
Reg.  No.  27756-15-6)  when  used  as  an 
inert  ingredient  (emulsifier.  suspending 
agent,  or  rheology  modifier)  in  pesticide 
formulations  applied  to  growing  crops, 
or  to  raw  agricultural  commodities  after 
harvest,  or  to  animals. 

Inert  iit^edients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125.  and  include,  but  are 
not  limited  to.  the  following  types  of 
ingredients  (except  when  they  have  a 
pcsticidal  efficacy  of  their  own): 
solvents  such  as  alcohols  and 
hydrocarbons;  siu^actants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose: 
wetting,  spreading,  and  dispersing 
agents:  propellents  in  aerosol 
dispensers:  microencapsulating  agents: 
and  emulsifiers.  The  term  "Inert"  is  not 
intended  to  imply  nontoxicity:  the 
ingredient  may  or  may  not  be 
chemically  active. 

Subsequent  to  the  publication  of  the 
proposal  of  B.  F.  Goodrich's  request  on 
February  25. 19^4  (59  FR  9165).  the 
Agency  received  a  comment  from  the 
requestor  (B.  F.  Goodrich)  obiecting  to 
the  proposed  rule's  requirement  of  a 
1.250.000  minimum  number-average 
molecular  weight  for  the  copol)'nier, 
stating  that  it  was  inconsistent  with  the 
October  28. 1992  final  rule  and  would 
'••  •  •  nini-o  au  uaQecfiss&ry  burden  ou 


both  Industry  and  the  Agency  to  list  the 
same  copolymer  every  time  there  is  a 
desire  to  use  a  high  molecular  weight 
polymer  not  meeting  a  1,250,000 
requirement."  The  referenced  final  rule 
(57  FR  48736)  established  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  acrylic  acid-stearyl 
methacrylate  copolymer  imder  40  CFR 
180.1001(d),  for  use  on  growing  crops, 
without  containing  a  molecular  weight 
limitation.  The  commentor  stated  that  it 
was  not  their  intention  to  limit  the 
tolerance  exemption  for  acrylic  acid- 
stearyl  methacrylate  copolymer  to  a 
minimum  number  average  molecular 
weight  of  1,250,000  in  the  proposed  rule 
and  sought  to  eliminate  the  molecular 
weight  limitation. 

The  Agency  agrees  that  an  apparent 
inconsistency  exists.  The  basis  for  the 
February  25,  1994,  proposed  rule  was 
conformance  to  the  criteria  described  in 
40  CFR  723.250,  which  requires  a 
reference  to  a  minimum  molecular 
weight.  The  previously  established 
tolerance  exemption  under  40  CFR 
180.1001(d)  also  reUed  on  the  fact  that 
acrylic  acid-stearyl  methacrylate 
copolymer  conformed  to  40  CFR 
723.250;  however,  a  minimiun  number- 
average  molecular  weight  was 
inadvertently  omitted  from  that  rule. 

Additional  information  was  requested 
to  be  submitted  by  the  petitioner  to 
support  the  use  of  a  new  minimum- 
number  average  molecular  weight  for 
acryhc  acid  stearyl  methacrylate 
copolymer  which  would  still  conform  to 
40  CFR  723.250.  The  requested 
information  was  provided,  and  the 
Agency  is  hereby  proposing  that  the 
exemption  from  the  requirement  of  a 
tolerance  for  acrylic  acid-stearyl 
methacrylate  copolymer  specify  the 
minimum  number-average  molecular 
weight  as  2,500.  EPA  is  deleting  the 
entry  for  this  chemical  under  40  CFR 
180.1001(d)  because  the  requested 
expansion  to  section  180.1001(c) 
incorporates  uses  on  growing  crops  as 
well  as  raw  agricultural  commodities. 

The  data  submitted  in  the  petition 
and  other  relevant  material  have  been 
evaluated.  As  part  of  the  EPA  policy 
statement  on  inert  ingredients  published 
in  the  Federal  Register  of  April  22. 1987 
(52  FR  13305).  the  Agency  set  forth  a  list 
of  studies  which  would  generally  be 
used  to  evaluate  the  risks  posed  by  the 
presence  of  an  inert  ingredient  in  a 
pesticide  formulation.  However,  where 
it  can  be  determined  without  that  data 
that  the  inert  ingredient  will  present 
minimal  or  no  risk,  the  Agency 
generally  does  not  require  some  or  all  of 
the  listed  studies  to  rule  on  the 
proposed  tolerance  or  exemption  from 
the  requirement  of  a  tolerance  for  an 


inert  ingredient.  The  Agency  has 
decided  that  no  data,  in  addition  to  that 
described  below,  for  acrylic  acid-stearyl 
methacrylate  copolymer  will  need  to  be 
submitted.  The  rationale  for  this 
decision  is  described  below. 

In  the  case  of  certain  chemical 
substances  that  are  defined  as 
"polymers,"  the  Agency  has  established 
a  set  of  criteria  which  identify  categories 
of  polymers  that  present  low  risk.  These 
criteria  (described  in  40  CFR  723.250) 
identify  polymers  that  are  relatively 
imreactive  and  stable  compared  to  other 
chemical  substances  as  well  as  polymers 
that  typically  are  not  readily  absorbed. 
These  properties  generally  limit  a 
polymer's  ability  to  cause  adverse 
effects.  In  addition,  these  criteria 
exclude  polymers  about  which  Uttle  is 
known.  The  Agency  believes  that 
polymers  meeting  the  criteria  noted 
above  will  present  minimal  or  no  risk. 
Acrylic  acid-stearyl  methacrylate 
copolymer  conforms  to  the  definition  of 
a  polymer  given  in  40  CFR  723.250(b) 
(11)  and  meets  the  following  criteria 
that  are  used  to  identify  low-risk 
polymers: 

1.  The  minimum  number-average 
molecular  weight  of  the  acrylic  acid- 
stearyl  methacrylate  copolymer  is  2,500. 
Substances  with  molecular  weights 
greater  than  400  generally  are  not 
absorbed  through  the  intact  skin,  and 
substances  with  molecular  weights 
greater  than  1,000  generally  are  not 
absorbed  through  tie  intact 
gastrointestinal  (CI)  tract.  Chemicals  not 
absorbed  through  skin  or  GI  tract 
generally  are  incapable  of  eliciting  a 
toxic  response. 

2.  Acrylic  acid-stearyl  methacrylate 
copolymer  is  not  a  cationic  polymer,  nor 
is  it  reasonably  anticipated  to  become  a 
cationic  polymer  in  a  natural  aquatic 
environment. 

3.  Acrylic  acid-stearyl  methacrylate 
copolymer  does  not  contain  less  than 
32.0  percent  by  weight  of  the  atomic 
element  carbon. 

4.  Acrylic  acid-stearyl  iliethacrylate 
copolymer  contains  as  an  integral  part 
of  its  composition  the  atomic  elements 
carbon,  hydrogen,  nitrogen,  and  oxygen. 

5.  Acryhc  acid-stearyl  methacrylate 
copolymer  does  not  contain  as  an 
integral  part  of  its  composition,  except 
as  impurities,  any  elements  other  than 
those  listed  in  40'  CFR  723.250(d)(3)(ii). 

6.  Acryhc  acid-stearyl  methacrylate 
copolymer  is  not  a  biopolymer,  a 
synthetic  equivalent  of  a  biopolymer,  or 
a  derivative  or  a  modification  of  a 
biopolymer  that  is  substantially  intact. 

7.  Acryhc  acid-stearyl  methacrylate 
copolymer  is  not  manufactured  from 
reactants  containing,  other  than 


impurities,  halogen  atoms  or  cj'ano 
groups. 

8.  Acrylic  acid-stearyl  methacrylate 
copolymer  does  not  contain  a  reactive 
functional  group  that  is  intended,  or 
reasonably  anticipated,  to  undergo 
further  reaction. 

9.  Acrylic  acid-stearyl  methacn,' late 
copolymer  is  not  designed,  or 
reasonably  anticipated,  to  substantially 
degrade,  decompose,  or  depolymerize. 

Based  on  the  information  above  and 
review  of  its  use,  EPA  has  found  that, 
when  used  in  accordance  with  good 
agricultural  practice,  this  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  the  public  health.  Therefore, 
EPA  proposes  that  the  exemption  from 
the  requirement  of  a  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  that  contains 
any  of  the  ingredients  listed  herein,  may 
request  within  30  days  after  the 
publication  of  this  document  in  the 
Federal  Register  that  this  rulemaking 
proposal  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  ]>ersons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number  (OPP-300364I.  All 
written  comments  filed  in  response  to 
this  petition  will  be  aveiilable  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above,  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  fit)m  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexibiUty  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  estabUshing  new  tolerances 
or  raising  tolerance  levels  or 
estabhshing  exemptions  fix)m  tolerance 
requirements  do  not  have  an  economic 
impact  on  a  substantial  number  of  small 
entities.  A  certification  statement  to  this 
effect  was  pubhshed  in  the  Federal 
Register  of  May  4. 1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  1 80 

Environments  Protection, 
Administrative  practice  and  procetiure, 
Agricultural  commodities,  Pesticidos 
and  pests.  Recording  and  recordkeejjing 
requirements. 
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Datad:  SaptemtMr  2«.  1994. 


Dinctot.  Rtfftt^tim  DMnm.  Offkx  ef 

Therefore,  it  is  proposed  tliat  40  CFR 
part  180  be  amended  as  follows: 


PART  180-iAMENOEI4 

I.TkeautborRy  citation  for  part  180 
contimte*  to  n^  as  follows: 

Aulhorilj:  21  U.SJC.  3468  and  371. 

2.  In  §  180.1001.  paragraphs  (c)  and 
(e)  are  amended  in  the  tables  therein  by 
adding  and  alphabetically  inserting  the 
inert  ingredient,  and  paragraph  (d)  is 


amended  in  the  table  therein  l^ 
removing  the  entry  for  acrylic  acid- 
stearyl  methacrylate  copo^rmer  (CAS 
Reg.  No.  277S6-1S-6).  toiead  as  foUows: 

I  18Ql1001  ExempOoas  ftom  the 
fe^MfKnent  Or  1 1 


W 


LMtS 


Acryfc   acidelseiyl   matncrylite    copolymer   (CAS 
Reg.  No.  27756-1 S4).  minimum  nurntoar  avenge 
t2j50a 


Enwtsilief .  suspending  agent  or  rtieoiogy  modtfier. 


(e) 


•    •    • 


LMII 


Uses 


Acrylic  acid-sleafyl  msihacrylale  copotymer  (CAS 
Reg.  No.  27756-15-6).  minimum  number  average 
molecular  weigM  2.500. 


Emulsifief .  suspendkig  agent,  or  rtieoiogy  wodtter. 


IKR  Doc.  94-2ea09  Filed  11-1-94:  8:45  ami 
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40  CFR  Part  721 

(OPPTS-60611;  FM.-4582-2) 
RIN2070-AB2T 

Ottiydr»-7»Mliy1-1  H3H5H- 
oiazoloiM-^Mtwote;  PropoMd 
Significant  Mmb  Um  Rule 

A06NCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  nile. 

summary:  EPA  is  pmpnsing  a  significant 
tu!w  use  rule  (SNUR)  under  si>t:tion 
')(a)(2)  of  the  Toxic  Substances  Control 
Af.t  (TSCA)  for  the  chemical  substance 
described  as  dihydro-7a-mrthyl- 
IH.3H,5H-oxaroIo|.1.4-c|oxazoIe.  which 
IS  the  subject  of  premanufacture  notice 
(PMN)  P-91-1324.  This  proposal  would 
require  certain  persons  who  intend  to 
manufacture,  import,  or  process  this 
substance  for  a  significant  new  use  to 
notify  EPA  at  least  90  days  before 
cummeiKWig  any  manufacturing  or 
pror^ssing  activities  fur  a  use 
designated  by  this  SNUR  as  a  significant 
new  use.  The  required  notice  would 
provide  EPA  writh  the  opportunity  to 
'■valuate  the  intended  use  and.  if 


necessary,  to  prohibit  or  limit  that 
activity  befate  it  can  occur. 
DATES:  Written  comments  roust  be 
received  by  EPA  oo  or  before  December 
Z«  Ivv4. 

AODRCSSeS:  An  comments  must  be  sent 
in  triplicate  to:  OPPT  TSCA  Document 
Receipt  Officer  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  f*rotection  Agency.  Rm. 
E-C99.  401  M  St .  SW..  Washington.  DC 
20460.  Comments  that  are  claimed  as 
confidential  business  information  (CBI) 
must  be  clearly  marked  CBI.  If  CBI  is 
claimed,  three  additional  copies  of  the 
comments  without  the  CBI  must  also  be 
submitted.  Nonconfidential  versions  of 
comments  on  this  proposed  rule  will  be 
placed  in  the  rulemaking  record  and 
will  be  a\'ailabie  for  public  inspection  in 
the  TSCA  Nonconfidential  Information 
Center  (NCIC)  located  in  Rm.  NE-B607. 
Comments  should  include  the  docket 
control  number.  The  dod:et  control 
number  for  the  chemical  substance  in 
this  SNUR  is  OPPTS-SOOll.  Unit  VI.  of 
this  preamble  contains  additional 
information  on  submitting  comments 
containing  information  claimed  as  CBI. 

FOR  FURTHER  MFORMATUM  CONTACT: 
Susan  B.  Haaen.  Director. 
Enxironmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection* 


Agency.  Rm.  E-643B.  401  M  St.  SW.. 
Washington.  DC  20460.  Telephone: 
(202)  554-1404.  TDD:  (202)  5S4-0551. 
SUPPI.EMEMTARY  NIFORMATION:  This 
propoaed  SNUR  would  require  persons 
to  notify  EPA  at  least  90  days  before 
commencing  the  manufiBcture.  import, 
or  processing  of  the  substance  dihydro- 
7a-methyI-lH.3H.SH-oxazolo|3,4- 
cloxazole  for  the  significant  new  uses 
described  herein,  llie  required  notice 
would  provide  EPA  with  information 
with  which  to  evaluate  an  intended  use 
and  associated  activities. 

I.  Authority 

Section  5(a)(2)  of  TSCA  (15  U.S.C 
2604(a)(2))  authorizes  EPA  to  determirK 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevaiH  factors, 
including  t^ose  listed  in  section  5(aK2). 
Once  EPA  determines  that  a  use  of  a 
chemical  substance  is  a  significant  new 
use.  section  5(a)(1)(B)  of  TSCA  requires 
fwrsons  to  submit  a  notice  to  EPA  at 
least  90  days  before  they  manufocture. 
import,  or  process  the  chemical 
substance  mr  that  use.  Section  26(c)  of 
TSCA  authorizes  EPA  to  take  action 
under  section  5(a)i2)  with  respect  to  a 
category  of  chemical  substances. 
Persons  subfect  to  this  SNUR  would 
comply  with  the  same  notice 


requirements  and  EPA  regulatory 
procedures  as  submitters  of 
premanufM:ture  notices  under  section 
5(aKl)  of  TSCA.  In  particular,  diese 
requirements  include  the  information 
submission  requirements  of  section  5(b) 
and  (d)(1).  the  exemptions  authorized 
by  section  5(h)(1),  (h)(2),  (h)(3).  and 
(h)(5),  and  the  regulations  at  40  CFR 
part  720.  Once  EPA  receives  a  SNUR 
notice.  EPA  may  take  regulatory  action 
under  section  5(e),  5(f),  6,  or  7  to  control 
the  activities  far  which  it  has  received 
a  SNUR  notice.  If  EPA  does  not  take 
action,  section  5(g)  of  TSCA  requires 
EPA  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
substance  identified  in  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  r^ulations  that  interpret 
section  12(b)  appear  at  40  CFR  part  707. 

n.  AppUcability  of  General  Provisions 

General  regulatory  provisions 
applicable  to  SNURs  are  codified  at  40 
CFR  part  721,  subpart  A.  Regulatory 
provisions  covming  user  fees  applicable 
to  significant  new  use  notices  are 
codified  at  40  CFR  part  700  under  the 
authority  of  TSCA  section  26(b). 
Interested  persons  may  refer  to  these 
sections  for  further  information. 

m.  Backgrmmd 

EPA  is~proposiag  to  establish 
significant  new  use  and  recordkeeping 
requirements  for  the  following  chemical 
■name  dihydro-7a-methyMW,3//,5H- 
oxazolo(3,4-c]oxazole.  The  proposed 
SNUR  designates  as  significant  new 
uses: 

1 .  Exposure  to  the  PMN  substance 
without  ocular  protection  (chemical 
goggles  or  equivalent  eye  protection). 

2.  Any  predictable  or  purposeful 
release  of  the  PMN  substance  to  surface 
water  above  500  ppb  (parts  per  billion). 

On  August  19, 1991,  EPA  received  a 
PMN  (P-91-1324)  for  dihydro-7a- 
methyl-lH,3H,5/f-oxa2olo[3,4-cJoxa2ole. 
EPA'had  concerns  that  the  substance 
may  be  a  severe  eye  irritant  based  on 
test  data  available  on  other  aliphatic 
amines  and  oxazoles.  Also,  based  on 
that  data,  irritation  to  the  exposed  eye 
is  exacerbated  by  irrigation.  In  a  letter 
to  the  Company  dated  December  6, 
1991,  EPA  predicted  that  releases  of 
spent  metalworking  fluids  containing 
the  PMN  substance  could  result  in 
surface  water  concentrations  as  high  as 
16  ppm  (parts  per  millirm).  Assuming 
rapid  hydrolysis  of  the  PMN  substance, 
the  resulting  surface  water 
concentration  is  expected  to 
significantly  exceed  the  Agency's  level 
of  concern  for  the  hydrolysis  product. 


To  mitigate  the  Agency's  concem 
regarding  aquatic  toxicity,  the  company 
was  required  to  perfann  a  96-h  bioassay 
in  algae  (40  CFR  797.1050),  a  46-h  LC50 
test  in  daphnids  (40  CFR  797.1300).  and 
a  96^  LC50  test  in  fish  (40  CFR 
797.1400).  Based  on  the  results  of  this 
information,  the  Agency  would  reassess 
its  surface  water  concentration  estimates 
for  the  PMN  substance  and  Its 
hydrolysis  products.  The  letter  also 
recommended  that  each  wori:er  exposed 
to  the  PMN  substance  be  required  to 
wear  adequate  ocular  protection  once 
they  wrere  allowed  to  manufacture  or 
import. 

EPA  has  concerns  for  environmental 
effects  of  the  PMN  substance  based  on 
quantitative  structure  activity 
relationships  ("QSARs")  derived  fit)m 
test  data  on  analogous  aliphatic  amines 
and  oxazoles.  The  following  ecotoxicity 
values  for  the  PMN  substance  were 
predicted:  307  mg/L  for  fish  96-h  LC50, 
19  mg/L  for  daphnid  4&-h  LC50,  and  21 
mg/L  for  algal  96-h  EC50.  and  algal 
clm)nic  value  (ChV)  =  3.4  mg/L.  with  a 
concentration  of  concem  of  0.200  mg/L. 

The  Company  suspended  the  PMN 
review  period  and  conducted  the  96-h 
bioassay  in  algae.  48-h  LC50  test  in 
Daphnia,  and  96-h  LC50  test  in  fish. 
The  data  was  completed  and  submitted 
to  the  Agency  for  validation  and  review. 
The  results  of  the  studies  were 
acceptable;  however,  suggestions  from 
the  Agency  in  performing  the  studies 
were  not  followed. 

For  the  aquatic  toxicity  testing,  the 
Agency  recommended  that  the  PMN 
substance  be  tested  two  ways:  The  PMN 
substance  added  directly  to  the 
exposure  vessels  and  organisms  added 
within  10  minutes,  and  the  PMN 
substance  tested  completely  hydrolj'zed. 

The  Company  tested  the  PMN 
substance  two  ways,  but  they  did  not 
test  by  direct  dilution.  Direct  dilution  is 
adding  the  PMN  substance  directly  to 
exposure  vessels  without  the 
preparation  of  a  stodc  solution.  They 
prepared  an  aqueous  stock  solution 
which  they  added  to  the  exposure 
vessels.  Preparing  an  aqueous  stock 
solution  resulted  in  some  unknown 
amount  of  hydrolysis,  thus  reducing  the 
difference  between  the  two 
recommended  tests,  i.e.  unhydrolyzed 
PMN  versus  comi^ely  hydrolyzed 
PMN  substance.  The  Agency  accepted 
the  test  data,  however,  because  (1)  the 
unhydrolyzed  PMN  substance  was 
predicted  to  be  less  toxic  than  the 
hydrolysis  products  of  the  PMN 
substance  and  (2)  the  hydrolysis  \,a 
(half-life)  of  the  PMN  substance 
appeared  to  be  much  shorter  than 
predicted  during  the  initial  review.  The 


results  from  the  first  type,  i.e.,  case  (1), 
of  toxicity  study^wereas  follows: 


Fish  96-h  LCSO 
Daphnid  48-ti  LC50 
Green  algal  96-h  EC50 
Fish  chronic  value  (ChV) 
Daphnid  ChV 
Algal  ChV 


46.0  m^ 

34  J) 

1.3S 

&0 

an 


The  fish  and  daphnid  ChVs  were 
predicted  assuming  an  acute  to  chronic 
ratio  (ACR)  =  10.0.  In  reviewing  the 
studies  where  complete  hydrolysis  had 
taken  place,  i.e.,  case  (2).  the  results 
were  as  follows: 


Fish  96-h  LC50 

200.0  mg/L 

Daphnid  48-h  LC50 

100.0 

Green  atgal  9&-h  EC50 

5.8 

Fish  ChV 

20j0 

Daphnid  ChV 

KBjO 

Algal  ChV 

4jS 

Assessment  (actor  (AsF) 

IOjO 

Concentration      of      concem 

(COC) 

0.500  mg/L 

(ppm) 

The  fish  and  daphnid  acute  toxicity 
values  were  predicted  by  calculating  the 
difference  between  the  partially  and 
completely  hydrolyzed  chemical  using 
test  data  for  green  algal  96-h  EC50 
values,  i.e.,  a  factor  of  4.0.  The  fish  and 
daphnid  ChVs  were  predicted  assimiing 
an  ACR  =  10.0.  No  other  additional 
testing  was  recommended  by  the 
Agency. 

The  review  period  inadvertently 
expired  prior  to  EPA  making  a  final 
determination  on  the  PMN  substance. 
The  Company  stated  that  they  did  not 
expect  to  commence  manufacturing  the 
PMN  substance  any  time  in  the  near 
future,  but  did  not  withdraw  the  PMN 
from  review. 

The  only  releases  which  may  exceed 
the  concern  concentration  would  occur 
during  use.  It  was  predicted  that  99 
percent  of  the  PMN  substance  would 
undergo  hydrolysis;  however,  negligible 
removal  of  the  hydrolysis  products  was 
exp>ected  during  wastewater  tteatment. 
The  surface  water  concentration  of 
hydrolysis  products  resulting  from 
releases  from  large  metalworking  shops 
is  the  only  situation  in  which  EPA 
expects  the  concem  concentration 
would  be  exceeded. 

Based  on  the  completed  review  of 
toxicity  data  on  the  PMN  chemical 
submitted  to  the  Agency  and  the  use 
scenario  described  in  the  PMN 
application,  releases  to  surface  water 
exceeding  500  ppb  would  be  toxic  to 
aquatic  organisms.  Therefore,  the 
issuance  of  a  Non-S(e)  Notice  and 
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Comment  SNUR  requiring  the  use  of 
ocular  protection  for  workers  who  will 
be  exposed  to  the  PMN  substance  and 
any  releases  of  the  PMN  substance  to 
sur&ce  water  resulting  in  surface  water 
concentrations  ^x>ve  500  ppb  would  be 
considered  a  significant  new  use. 

IV.  Applicability  oTSNUK  to  Uses 
Occurring  BeiiMe  EfiiacUve  Date  of  the 
Final  SNUR 

EPA  has  decided  that  the  intent  of 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  date  of  proposal  rather  than 
as  of  the  effective  date  of  the  final  rule. 
If  uses  which  commence  between  that 
date  and  the  effective  date  of  the  final 
rule  were  considered  ongoing,  rather 
than  new,  any  person  could  defeat  the 
SNUR  by  initiating  a  significant  new  use 
before  the  effective  date.  This  woul(f 
make  it  difficult  for  EPA  to  establish 
SNUR  notice  requirements.  Thus, 
persons  who  begin  conunerdal 
manufactiue,  import,  or  processing  of 
the  substance  for  uses  identified  in  this 
SNUR  after  the  proposed  date  of  the 
final  rule  will  have  to  cease  any  such 
activity  before  the  effective  date  of  the 
rule.  To  resume  their  activities,  such 
persons  would  have  to  comply  with  all 
applicable  SNUR  notice  requirements 
and  wait  until  the  notice  review  period, 
including  all  extensions,  expires.  EPA, 
not  wishing  to  unnecessarily  disrupt  the 
activities  of  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  a  significant  new  use 
before  the  effective  date  of  the  SNUR. 
has  promulgated  provisions  to  allow 
such  persons  to  comply  with  this 
proposed  SNUR  before  it  is 
promulgated.  If  a  person  were  to  meet 
the  conditions  of  advance  compUance  as 
codified  at  §  721.45(h),  the  person 
would  be  considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities.  If  persons  who  begin 
commercial  manucacture,  import,  or 
processing  of  the  substance  between 
proposal  and  the  effective  date  of  the 
SNUR  do  not  meet  the  conditions  of 
advance  compliance,  they  must  cease 
that  activity  before  the  effective  date  of 
the  rule.  To  resume  their  activities, 
these  persons  would  have  to  comply 
with  all  apphcable  SNUR  notice 
requirements  and  wait  until  the  notice 
review  period,  including  all  extensions, 
expires. 

V.  Economic  Analysts 

EPA  has  evaluated  the  potential  costs 
of  establishing  significant  new  use 
notice  requirements  for  potential 
manufacturers,  importers,  and 
processors  of  the  chemical  substance. 
The  Agency's  complete  economic 


analysis  is  available  in  the  public  record 
for  this  proposed  rule  (OPPTS-50611). 

VL  Caamients  Containing  Confidential 
Bnsinesa  InfiDrmation 

Any  person  who  submits  comments 
claimed  as  CBI  must  mark  the 
comments  as  "confidential,"  "trade 
secret."  or  other  appropriate 
designation.  Comments  not  claimed  as 
confidential  at  the  time  of  submission 
will  be  placed  in  the  public  fila  Any 
comments  marked  as  confidential  will 
be  treated  in  accordance  with 
procedures  in  40  CFR  part  2.  Any  party 
submitting  comments  claimed  to  be 
confidential  must  prepare  and  submit  a 
nonconfidential  public  version  in 
triplicate  of  the  comments  that  EPA  can 
place  in  the  public  file. 

VII.  Rulemaking  Record 

EPA  has  established  a  record  for  this 
rulemaking  (docket  control  number 
OPPTS-50611).  The  record  includes 
basic  information  considered  by  the 
Agency  in  developing  this  proposed 
rule.  EPA  will  supplement  the  record 
with  additional  information  as  it  is 
received. 

EPA  will  accept  additional  materials 
for  inclusion  in  the  record  at  any  time 
between  this  proposal  and  designation 
of  the  complete  record.  EPA  will 
identify  the  complete  rulemaking  record 
by  the  date  of  promulgation.  A  public 
version  of  the  record.  Mnthout  any  CBI, 
is  available  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC)  from  12  noon  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
The  TSCA  NCIC  is  located  in  Rm.  NE- 
B607,  401  M  St*.  SW..  Washington,  DC. 

Vni.  Regulatory  Assessment 
Requirements 

A.  Executive  Order  12866     - 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993).  the  Agency 
must  determine  whether  the  r^ulatory 
action  is  "significant"  and  therefore 
subject  to  all  the  requirements  of  the 
Executive  Order  (i.e..  Regulatory  Impact 
Analysis,  review  by  the  Office  of 
Management  and  Budget  (OMB)).  Under 
section  3(f).  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  likely  to  lead  to  a  rule:  (1)  Having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment.  pubUc  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 


with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order.  Pursuant  to  the  terms  of  this 
Executive  Oder,  it  has  been  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  605(b)),  EPA  has  determined 
that  this  proposed  rule  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses.  EPA  has 
determined  that  approximately  10 
percent  of  the  parties  affected  by  the 
rule  could  be  small  businesses. 
However,  EPA  expects  to  receive  few 
SNUNs  for  these  substances.  Therefore, 
EPA  believes  that  the  number  of  small 
businesses  affected  by  the  rule  will  not 
be  substantial,  even  if  all  of  the  SNUR 
notice  submitters  were  small  firms. 

C.  Paperwork  Reduction  Act 

OMB  has  approved  the  information 
collection  requirements  contained  in 
this  proposed  rule  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.),  and  has  assigned 
OMB  control  number  2070-0012.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  vary  fix)m  30 
to  170  hours  per  response,  with  an 
average  of  100  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
Chief,  Information  Policy  Branch  (2131), 
U.S.  Environmental  Protection  Agency. 
401  M  St.,  SW..  Washington.  DC  20460; 
and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503,  marked  "Attention:  Desk 
Officer  for  EPA."  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information 
requirements  contained  in  this  proposal. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials.  Reporting  and 
recordkeeping  requirements,  Significant 
new  uses. 


Dated:  October  25, 1994. 
JoMph  A.  Carra, 

Acting  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  721  be  amended  as  follows: 

PART  721— (AIMENDED] 

l.The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C  2604,  2607,  and 
2625(c). 

2.  By  adding  new  §  721.5540  to 
subpart  E  to  read  as  follows: 

$721.5640    Diliy(in>-7»4nettiyl-1K3H3H- 
oxazolo(3,4<]oxasol«. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  Tlie  chemical  substance  dihydro-7a- 
methyl-l/f.3H.5/^oxazolo[3.4-c]oxazole 
is  subject  to  reporting  under  this  section 
for  the  significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  uses  are: 
(i)  Protection  in  the  workplace. 
Requirements  as  specified  in  40  CFR 
§  721.63(a)(2)(iii)  (data  indicate  that 
irritation  is  exacerbated  by  irrigation], 
(a)(3).  ^ 

(ii)  Release  to  water.  Requirements  as 
specified  in  §  721.90(a)(4),  (b)(4),  and 
(c)(4)  (where  N  =  500  ppb). 

(b)  Specific  requirements.  The 
provisions  of  subpart  A  of  this  part 
apply  to  this  section  except  as  modified 
by  this  paragraph. 

(1)  Recordkeeping  requirements.  The 
recordkeeping  requirements  specified  in 
§  721.125(a)  through  (e).  (i).  and  (k)  are 
applicable  to  manufacturers,  importers, 
and  processors  of  this  substance. 

(2)  Limitations  or  revocation  of 
certain  notification  requirements.  The 
provisions  of  §  721.185  apply  to  this 
significant  new  use  rule. 

[FR  Doc.  94-27102  Filed  11-1-94;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
Offic*  of  the  Secretary 
43  CFR  Part  11 

raN1000-AA21 

Natural  Resource  Damage 
Assessments:  Type  A  Procedure  for 
Greet  Lakes  Environments 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  On  August  8. 1994.  the 
Department  of  the  Interior  issued  a 


notice  of  proposed  rulemaking  (59  FR 
40319)  to  revise  the  natural  resource 
damage  assessment  regulations.  The 
natural  resource  damage  assessment 
regulations  establish  procedures  for 
assessing  damages  for  injury  to  natural 
resources  resulting  from  a  discharge  of 

.  oil  into  navigable  waters  under  the 
Qean  Water  Act.  or  a  release  of  a 
hazardous  substance  under  the 

'  Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  The  August  8, 1994  proposed  rule 
describes  a  procedure  for  simphfied 
assessments  for  relatively  minor 
discharges  or  releases  in  Great  Lakes 
environments.  The  Department  is 
extending  the  period  for  comment  on 
the  proposed  rule  and  soliciting 
comment  on  an  additional  aspect  of  the 
type  A  procedure. 

DATES:  Comments  will  be  accepted 
through  February  6, 1995. 

ADDRESSES:  Comments  should  be  sent  in 
duplicate  to  the  Office  of  Environmental 
Policy  and  Compliance.  Attn:  NRDA 
Rule — CLE,  Room  2340,  Department  of 
the  Interior.  1849  C  Street,  NW. 
Washington.  DC  20240  (r^ular  business 
hours  7:45  a.m.  to  4:15  p.m..  Monday 
through  Friday). 

TOR  FURTHER  INTORMATION  CONTACT: 
Stephen  F.  Specht  at  (202)  20a-3301.  or 
SSPECHT@IOS.DOI.GOV  on  hitemet. 
SUPPt.EMENTARY  tNFORMATKM:  The 
natural  resource  damage  assessment 
regulations  establish  procedures  that 
Federal,  State,  and  Tribal  natural 
resource  trustees  may  use  to  obtain 
comp^isation  from  liable  parties  for 
natural  resource  injuries  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  (42  U.S.C.  9601  et  seq.) 
and  the  Clean  Water  Act,  as  amended 
(33  U.S.C  1251  et  seq).  The  regulations 
provide  an  administrative  process  for 
conducting  assessments  as  well  as  two 
types  of  technical  procedures  fen-  the 
actual  determination  of  injiuies  and 
damages.  "Type  A"  procedures  are 
standard  procedures  for  simplified 
assessments  requiring  minimal  field 
observation  in  cases  of  minor  discharges 
or  releases  in  certain  environments. 
"Type  B"  procedures  are  site-specific 
procedures  for  detailed  assessments  in 
other  cases. 

On  August  8. 1994,  the  Department  of 
the  Interior  published  a  proposed  rule  to 
amend  the  regulations  to  include  an 
additional  type  A  procedure  for 
assessing  natural  resource  damages  in 
Great  Lakes  enviroiunents.  The 
proposed  procedure  incorporates  a 
computer  model  called  the  Natural 
Resource  Damage  Assessment  Model  for 


Great  Lakes  Environments  Version  1.31 
(NRDAM/GLE). 

The  comment  period  on  the  August  8. 
1994,  proposed  rule  was  originally  set  to 
close  on  November  7, 1994.  The 
Department  has  received  numerous 
requests  for  additional  time  to  comment 
on  the  proposed  rule.  The  requesters 
have  emphasized  the  large  volume  of 
technical  dociunentation  accompanying 
the  NRDAM/GLE,  all  of  which  is  subject 
to  pubUc  review  and  conunent.  Some 
requesters  are  assembling 
multidisciplinary  teams  to  assist  in  the 
review  of  the  model  and  associated 
databases.  The  Department  appreciates 
the  level  of  technical  review  that  is 
imderway  and  is  therefore  extending  the 
comment  period  by  90  days. 

The  Department  also  soUdts  comment 
on  an  additional  aspect  of  the  proposed 
type  A  procedure  for  Great  Lakes 
environments.  The  proposed  NRDAM/ 
GLE  is  supported  by  a  geographic 
information  system  (GIS)  that  supplies 
geographically  distributed  information 
to  the  submodels.  The  submodels  divide 
the  Great  L,akes  into  a  series  of 
rectangular  grids.  The  proposed 
NRDAM/GLE  assigns  a  habitat  type  to 
each  cell  within  the  grids.  Under  the 
August  8, 1994  proposed  rule,  trustee 
officials  would  not  be  allowed  to  modify 
the  habitat  designations  in  the  final 
version  of  the  model  if  they  wished  to 
obtain  a  rebuttable  presumption  for 
their  assessments,  "rhe  Department 
specifically  requested  commenters  to 
review  the  habitat  designations  and 
provide  information  about  possible 
revisions  that  should  be  made  in  the 
final  version  of  the  model.  59  FR  40330. 

The  Department  remains  committed 
to  ensuring  that  the  final  version  of  the 
NRDAM/GLE  reflects  the  most  accurate 
habitat  information  available.  Hovtrever. 
the  Department  is  now  soliciting 
comment  on  whether  to  revise  the  rule 
to  allow  trustee  officials  to  modify  the 
habitat  designations  in  the  final  version 
of  the  NRDAM/GLE  and  still  obtain  a 
rebuttable  presumption.  Allowing 
trustee  officials  to  modify  the  habitat 
designations  might  enable  fine-tuning  of 
the  model  to  better  reflect  reality.  On 
the  other  hand,  type  A  procedures  are 
designed  to  simplify  assessments, 
reduce  fieldwork,  and  narrow  the 
potential  areas  of  dispute.  Providing  an 
option  to  modify  the  habitat 
designations  could  undermine  these 
goals.  Therefore,  the  Department  sofidts 
comment  on  whether  the  final  rule 
should  allow  trustee  offidals  to  modify 
the  habitat  designations  and,  if  so, 
imder  what  conditions. 
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Dated:  October  28. 1094. 

"nersM  Tni|eqtte, 

Acting  Assistant  Secretary— Policy. 
Management,  and  Budget. 

(FR  Doc.  94-27225  Filed  11-1-94;  8:4S  un| 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  540 

[Dodiet  No.  94-06;  Docket  No.  94-21  ] 

Financial  R«sponsik>illty  Requiremants 
for  Nonparformance  of  Transportation; 
Inquiry  Into  Altamativa  Forma  of 
Financial  Raaponaibillty  for 
Nonparformance  of  Tranaportation 

AGENCY:  Federal  Maritime  Commission. 
action:  Clarification. 

SUMMARY:  The  language  of  the  Notice  of 
Inquiry  published  in  this  matter  is 
revised  to  clarify  that  we  are  seeking 
comment  on  accepting,  as  evidence  of 
financial  responsibility,  liens,  mortgages 
or  other  seciuity  instruments. 
DATES:  Comments  due  on  or  before 
November  28. 1994. 
ADDRESSES:  Send  comments  (original 
and  20  copies)  to:  Joseph  C.  Polking. 
Secretary.  Federal  Maritime 
Commission.  800  North  Capitol  St.. 
NW.,  Washington.  DC  20573-0001. 
(202) 523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryant  L.  VanBrakle,  Director.  Bureau  of 
Tariffs,  Certification  and  Licensing. 
Federal  Maritime  Commission,  800 
North  Capitol  St..  NW.,  Washington,  DC 
20573-0001.  (202)  523-5796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
("Commission"  or  "FMC")  published  a 
Notice  of  Inquiry  into  alternative  forms 
of  financial  responsibility  for 
nonperformance  of  transportation  in  the 
October  14, 1994  Federal  Register  (59 
FR  52133).  Subsequent  review  after 
publication  disclosed  that  the  Notice  of 
Inquiry  failed  to  include  language  to 
make  clear  that  we  are  seeking  comment 
on  accepting,  as  evidence  of  financial 
responsibility,  liens,  mortgages  or  other 
security  instruments.  Accordingly,  the 
Notice  is  being  revised  in  the  following 
respects: 

1.  The  second  sentence  of  Fart  B 
("Reinforced  Self-Insurance")  is  revised 
to  read: 

The  CommissioD  is  concerned  that  its 
pfesent  seif-iiisunnce  standards  may  be 
inadequate,  but  it  will  consider  an  approach 
whereby  it  would  restore  its  former  ((net 
worth  -  100%  UPR)  -f  (working  capital  - 
100%  UPR))  standard.''  but  require 
prospective  self-insuiers  to  provide 


alternative  coverage  for  a  percentage  (e.g.. 
50%  or  25%)  of  their  uncovered  UPR. 
through  either  a  traditional  guaranty,  surety, 
aacTow  agreement,  lien  or  mortgage  or  other 
security  instrument,  or  through  participation 
in  a  coverage  association  along  the  above- 
described  lines. 

2.  The  last  sentence  of  Part  C 
("Coverage  Requirements")  is  revised  to 
read  as  follows: 

We  also  solicit  comments  on  liens  or 
mortgages  or  any  other  form  of  security  or 
proposal  that  would  provide  adequate 
coverage  for  the  travelling  public. 

By  the  Commission. 
Joa^C  Polking, 
Seontaiy. 
[FR  Doc  94-27087  Filed  11-1-94;  8:45  am] 

iNJJNQ  COOf  STM-OI-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  94-102.  RM-8143;  FCC  94- 
237] 

Enhanced  911  Emergency  Calling 

agency:  Federal  Communications 

Commission. 

action:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NPRM)  proposes  to  amend 
rules  to  ensure  the  compatibility  of 
enhanced  911  services  with  private 
branch  exchanges  (PBXs),  other  private 
dispersed  telephone  systems,  and 
wireleas  services.  This  action  responds 
to  a  petition  for  rulemaking  (RM-8143) 
to  amend  the  rules  to  require 
compatibility  of  PBXs  with  enhanced 
911  emergency  calling  systems,  a 
petition  for  reconsideration  filed  in  the 
Commission's  pnx»eding  on  personal 
communications  services,  and  issues 
raised  in  an  Emergency  Access  Position 
Paper  filed  recently  with  the 
Commission. 

DATES:  Comments  must  be  received  on 
or  before  January  9. 1995,  reply 
comments  must  be  received  on  or  before 
February  8, 1995. 

ADDRESSES:  Office  of  the  Secretary. 
Federal  (Communications  Commissions. 
1919  M  Street.  NW..  Washington.  DC 
20554.  with  copy  to  Suzanne  Hutchings, 
Mail  Stop  Code  1600B2,  FCC, 
Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Hutchings,  Attorney,  Domestic 
Services  Branch.  Domestic  Facilities 
Division,  Common  Carrier  Bureau,  (202) 
634-1802;  or  John  Reed.  Engineer. 
Office  of  Engineering  and  Technology. 
(202) 653-7313. 


SUPPLEMENTARY  MFORMATION:  This 
siunmarizes  the  NPRM  in  CC  Docket  No. 
94-102  and  RM-8143  (FCC  94-237) 
adopted  September  19. 1994  and 
released  October  19, 1994,  which  bears 
the  title  "Revision  of  the  Commission's 
rules  to  ensure  compatibility  with 
enhanced  91 1  emergency  calling 
systems." 

The  NPRM  and  supporting  file  are 
available  for  inspection  and  copying 
during  the  weekday  hours  of  9  a.m.  to 
4:30  p.m.  in  the  FCC  Reference  Center, 
room  239, 1919  M  St.,  NW.. 
Washington.  DC.  Copies  may  be 
purchased  fiom  the  Commission's 
duplicating  contractor,  ITS,  Inc.,  2100  M 
St.,  NW.,  suite  140,  Washington,  DC 
20037,  phone  (202) 857-3800.  The 
NPRM  will  be  published  in  the  FCC 
Record. 

Summary  of  NPRM 

1.  Background 

A  petition  for  rulemaking  was  filed  by 
Adcomm  Engineering  Co.  (Adcomm),  to 
amend  part  68  of  the  rules  to  require 
interoperability  between  PBXs  and 
enhanced  911  emergency  calling 
systems.  See  FCC  Report  No.  1922  (RM- 
8143)  released  December  29, 1992.  The 
Texas  Advisory  Commission  on  State 
Emergency  Communications  (TX- 
ACSEC)  under  the  Office  of  the  Attorney 
General  for  the  state  of  Texas  filed  a 
petition  for  reconsideration  in  the 
Commission's  proceeding  on  personal 
communications  services  (PCS)  (GEN 
Dkt.  90-314)  requesting  Commission 
action  to  ensure  the  compatibility  of 
PCS  with  enhanced  911  emergency 
calling  systems.  This  NPRM  also 
addresses  an  Emergency  Access  Position 
Paper,  filed  by  the  Associated  Public 
Safety  Commimications  Officials- 
International,  Inc.  (APCO),  the  National 
Emergency  Number  Association 
(NENA),  the  National  Association  of 
State  Nine  One  One  Administrators 
(NASNA).  and  the  Personal 
Communications  Industry  Association 
(PCLA).  which  presents  the  consensus 
recommendations  of  these  organizations 
to  assist  in  developing  appropriate 
standards  for  emergency  access  from 
wireless  service  systems  to  9-1-1 
systems.  We  seek  comment  on  proposals 
for  insuring  the  compatibility  of  PBXs 
and  other  dispersed  private  telephone 
systems  with  enhanced  911  emergency 
services.  Second,  we  propose  to  adopt 
rules  that  would  require  wireless 
services  to  include  features  that  will 
make  enhanced  911  services  available  to 
mobile  radio  callers. 


2.  Dispersed  Private  Telephone  Systems 
and  Enhanced  91 1  Systems 

The  NPRM  proposes  to  require  that 
PBX  and  similar  equipment:  (a)  have  the 
capability  of  automatically  providing  a 
caller's  number  and  location  to  the 
public  safety  answering  points  (PSAPs) 
where  the  calls  are  received;  (b)  permit 
callers  to  obtain  access  to  a  PSAP  by 
dialing  911,  i.e.,  without  dialing  "9"  or 
tmother  access  code  to  obtain  an  outside 
dialtone;  and  (c)  have  the  capability  to 
alert,  and  provide  calling  information 
to.  an  attendant  at  the  location  served  by 
a  dispersed.private  telephone  system  so 
that  an  attendant  may  assist  in 
responding  to  an  emergency.  These 
requirements  would  apply  to  PBX 
equipment  manufactured  or  imported 
one  year  after  rules  ultimately  adopted 
in  this  proceeding  or  installed  eighteen 
months  after  that  date.  Under  the 
proposed  rules.  PBX  equipment 
manufactured  or  imported  during  the 
first  year  must  be  labeled  with 
emergency  dialing  instructions  both  on 
the  device  and  on  the  outside  of  the 
packaging  in  which  it  is  marketed. 

5.  Wireless  Services  and  Enhanced  911 
Systems 

We  propose  to  require  commercial 
mobile  radio  services  (CMRS)  that 
provide,  or  are  capable  of  providing, 
real  time  voice  services  to  include 
features  that  will  make  enhanced  911 
services  available  to  mobile  radio 
callere.  These  features  include  Station 
Number  Identification  (SNI),  Automatic 
Location  Information  (ALI),  and 
Selecting  Routing  (SR). 

We  propose  that:  (a)  Customers  of 
mobile  radio  services  be  able  to  obtain 
access  to  emergency  services  by  dialing 
911  without  having  to  dial  additional 
digits;  (b)  such  callers  be  able  to  place 
911  calls  without  meeting  any  mobile 
radio  service  user  validation 
requirements;  and  (c)  mobile  radio 
service  calls  to  911  be  placed  at  the 
beginning  of  any  queue  of  calls  awaiting 
availability  of  radio  or  network 
resources.  The  NPRM  proposes  to 
require  that  mobile  radio  services 
furnish  information  necessary  for 
emergency  service  providers  to  locate  a 
911  caller  who  is  using  a  mobile  radio 
unit,  and  that  mobile  radio  services 
permit  PSAPs  to  call  back  immediately 
a  mobile  unit  fi^m  which  a  911  call  has 
been  received.  The  NPRM  seeks 
comment  on  a  proposal  that  mobile 
radio  equipment  that  does  not  conform 
to  the  performance  criteria  proposed  in 
the  NPRM  must  be  labelled  with  a 
warning  that  access  to  911  is  limited 
ind  a  description  that  specifies  those 
limitations.  Further,  the  NPRM  seeks 


comment  on  whether  mobile  radio 
services  should  provide  PSAPs  with 
common  channel  signalling  information 
elements,  including  subscriber's  name 
and  routing  information,  to  direct  the 
call  to  the  proper  PSAP.  In  addition,  the 
NPRM  requests  conunent  on  ensiuing 
access  to  911  service  by  text  telephone 
devices  (TTY)  that  use  wireless  services. 
The  NPRM  seeks  comment  on  when 
these  requirements  should  be  imposed, 
and  seeks  analysis  of  the  technical  and 
cost  considerations  involved. 

4.  Additional  Considerations 

The  NPRM  seeks  comment  on 
whether  or  what  privacy  considerations 
should  apply  to  the  provision  of 
enhanced  911  services,  and  seeks 
analysis  of  any  additional  issues  that 
should  be  considered  to  ensure  that  the 
benefits  of  911  services  are  not 
diminished  by  new  developments. 

Initial  Regulatory  Flexibility  Analysis 


Reasons  for  Action 

This  Notice  of  Proposed  Rule  Making 
responds  to  the  petitions  submitted  by 
TX-ACSEC  and  Adcomm  to  address 
issues  raised  by  the  provision  of 
enhanced  911  services  through 
commercial  mobile  radio  systems, 
private  branch  exchanges,  and  other 
dispersed  private  telephone  system 
equipment.  Telephone  stations  for 
wireline  stations  served  by  PBX  or 
similar  equipment  and  for  wireless 
services  are  not  adequately  identifying 
caller  location  to  permit  a  timely 
response  by  emergency  services 
personnel. 

Objectives 

The  objective  of  this  proposal  is  to 
ensure  access  to  enhanced  911 
emergency  systems  on  the  public 
switched  telephone  network  for  callers 
served  Ijy  private  branch  exchange  other 
dispersed  private  telephone  systems, 
•and  for  callers  served  by  certain  mobile 
services. 

Legal  Basis 

The  proposed  action  is  authorized 
under  sections  47  U.S.C.  151. 154. 155, 
201-05, 208. 215, 218, 226,  227,  302, 
303, 313. 314. 332, 403, 404.  410,  522. 

Reporting,  Record  Keeping  and  Other 
Compliance  Requirements 

Private  branch  exchanges  and  other 
dispersed  private  telephone  systems 
will  be  required  to  maintain  records  for 
calling  number  identification,  caller 
location  identification,  and  a  call-back 
number  for  each  of  their  calling  stations. 
Commercial  mobile  radio  services  will 
be  required  to  identify  the  location  of 
mobile  transmittere  and  provide  call- 


back numbers  for  them.  Equipment  used 
for  private  branch  exchanges  and  other 
dispersed  private  systems  and 
commercial  mobile  radio  services  will 
have  to  be  capable  of  providing  this 
information  to  the  local  telephone 
exchanges  to  which  they  are  connected. 
Local  telephone  exchanges  will  incur 
costs  storing  and  relaying  this 
information  to  enhanced  911  public 
service  answering  points. 

Federal  Rules  Which  Overlap,  Duplicate 
or  Conflict  With  These  Rules 
None. 

Description,  Potential  Impact  and 
Number  of  Small  Entities  Involved 

The  proposed  changes  in  the 
regulations  would  affect  a  number  of 
entities  both  large  and  small.  An 
estimate  of  such  parties  affected  is 
approximately  65  million  new  wireless 
services  users  and  approximately  4 
million  PBX  equipment  owners. 

Any  Significant  Alternatives  Minimizing 
the  Impact  on  Small  Entities  Consistent 
with  Stated  Objectives 

With  respect  to  PBX  equipment,  the 
NPRM  asks  whether  the  proposed  rules 
must  be  applied  where  the  equipment 
serves  a  physically  small  location,  such 
as  a  single  story  building,  or  a  small 
number  of  closely  situated  telephone 
stations. 

Ex  Parte  Presentations 

This  is  a  nonrestricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  Commission  rules.  See 
generally  47  CFR  1.1202, 1.1203  and 
1.1206(a). 

Filing  Comments 

Pursuant  to  applicable  procedures  set 
forth  in  §§  1.415  and  1.419  of  the 
Commission's  rules,  47  CFR  1.415  and 
1.419,  interested  parties  may  file 
comments  on  or  before  January  9, 1995, 
and  reply  comments  on  or  before 
February  8, 1995.  To  file^fonnally  in  this 
proceeding,  interested  parties  must  file 
an  original  and  four  copies  of  all 
comments,  reply  comments,  and 
supporting  documents  with  the 
reference  number  "CC  Docket  94-012" 
on  each  document.  If  interested  parties 
want  each  Commissioner  to  receive  a 
personal  copy  of  comments,  interested 
parties  must  file  an  original  plus  nine 
copies.  Interested  parties  should  send 
comments  and  reply  comments  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  Comments  and 
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reply  rommwits  will  tw  available  for 
pubbc  inspsctioo  during  Mgular 
business  hours  in  the  FOC  ReJeraDce 
Center,  room  239.  Fadnal 
Coromunicatioiis  Conunission.  1919  M 
Street.  NW..  Washington.  DC  Copiaa  of 
OMlMMals  and  reply  comments  may  be 
purchased  from  the  Commission's 
duplicating  contractor:  ITS.  Inc..  2100  M 
Street.  NW..  suite  140.  Washington.  DC 
20037.  (202)  857-3800. 

List  of  Sab)acas  la  47  CFR  Part  M 

Communications  equipment. 
Labelling  requirements.  Telephone. 

Prop  Dead  Ridaa 

Part  M  of  Chapter  1  of  Title  47  of  the 
Code  of  Fadval  Regulations  is  proposed 
to  be  amaodad  as  follows: 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  Part  68 
continuaa  to  read  as  follows; 


Aalhatll^  S«:tiaiu  1. 4.  5.  201-206.  20(1. 
215.  218.  226.  227.  303.  313.  314.  403.  404. 
410.  522  of  the  Communications  Act  of  1934. 
as  amended.  47  U.S.C  151. 154. 155.  201- 
205.  20e.  215.  21*.  226.  227.  303.  313.  S14. 
403.  40«.  4ia  522. 

2.  Section  68.1  is  revised  to  read  as 
follows: 

§68.1    Purpoaa. 

The  purpose  of  the  rules  and 
regulations  in  this  part  is  to  provide  for 
uniform  standard.<i  for  the  protection  of 
the  telephone  network  from  harms 
caused  by  the  connection  of  terminal 
equipment  and  associated  wiring 
thereto,  for  the  correct  operation  of 
terminal  equipment  with  public 
emergency  access  networks,  and  for  the 
compatibility  of  hearing  aids  and 
telephones. 

3.  Section  68.3  is  proposed  to  be 
amended  by  adding  the  following 
definitions  in  alphabetical  order  to  read 
as  foIlo«vs: 

9  88*9    DaflniVOAS. 

•  •  •  •  • 

Dispersed  privxxte  telephone  system:  A 
PBX  or  similar  mutti-Iijie  telephone 
system  whose  connection  to  the 
lelophone  network  carries  enjergency 
calls  from  more  than  one  emergency 
response  location. 

•  «        •        •        • 

Emergency  response  location:  A 
specific  site,  corresponding  to  a  calling 
station  in  a  dispersed  private  telephone 
system. 

•  •        •        •        • 

Enhanced  9-t~t:  A  telephone 
network  £catura  thai  aulomalicaUy 


with  telephone  directory  number  and 
location  information  on  calls  placed  to 
the  national  emergency  number.  9-1-1. 

Enhanced  9-1-1  compabbUity.  The 
ability  to  relay  a  number  associated  with 
each  served  emergency  response 
location. 

Enhanced  9-1-1  emergency  services 
trunk  Any  2- wire  or  4- wire  telephone 
connection  that  provide  access  to 
Enhanced  9-1-1  service. 

•  •        •        •        •        ~ 

Restriction:  The  blocking  of  specific 
dial  codes  and  sequences  during  call 
initiation. 

•  •        •        •        • 

4.  Section  68.106  is  proposed  to  be 
amended  by  adding  paragraph  (f)  to  read 
as  follo%vs:  ' 


168.108    No«inca»Qnto 
company. 


(f)  Dispersed  private  telephone  system 
trunk  and  station  number  verification 
for  Enhanced  91 1  purposes.  Customers 
who  install  dispersed  private  telephone 
systems  after  [18  months  after  effective 
date  of  order  adopting  rules  in  this 
proceeding]  shall  provide  the  telephone 
company  with: 

(1 )  The  number  of  trunk  connections 
desired: 

(2)  The  number  of  stations  that  may 
originate  emergency  calls; 

(3)  The  number  of.  and  identification 
of  emergency  response  locations  that 
u-ill  require  number  identification:  and 

(4)  The  FCC  Registration  Number  of 
the  equipment  being  used.  The 
telephone  company  will  provide  10- 
digit  numbers  for  the  identified 
BineigBUty  lesponse  locations. 

5.  Section  68.228  is  proposed  to  be 
added  to  read  as  follows: 

168.228    Enhanced  911  trunk  and  station 
number  vertflcallon. 

(a)  Verification  requirements. 

(1)  General.  The  proper  transmission 
of  station  number  identification  (SNl) 
for  the  station  dialing  the  emergency 
number  911  shall  be  verified  as  pert  of 
initial  installation  and  subsequent 
changes  in  emergency  response  location 
data. 

(2)  Station  number  identification.  The 
10-digit  station  number  identification 
transmitted  for  911  calls  shall  be 
verified  to: 

(i)  Be  in  the  group  of  station  numbers 
assigned  to  the  trunk  by  the  telephone 
company  and.  (ii)  Be  assigned  to  the 
specific  emergency  response  location  of 
the  corresponding  calling  sUtioa. 

(b)  Verfication  personnel.  Work 
associated  with  the  verification  of 
EuhaOced  911  emergency  services  trunk 


operation  shall  be  performed  under  the 
supervision  and  control  of  a  supervisor 
as  defined  in  paragraph  (c)  of  this 
sectioiL  The  supervisor  and  installer 
may  be  the  same  person. 

(c)  Supervision.  Worit  by  installation 
personnel  shall  be  performed  under  the 
responsible  supervision  and  control  of  a 
person  who: 

(1 )  Has  at  least  6  months  of  on-the-|f^ 
experience  in  the  installation  of 
telephone  terminal  eouipment; 

(2)  Has  been  trained  in  the  operation 
of  Enhanced  911  emergeiuiy  services 
trunks  and  in  the  perfonnance  of 
operations  needed  to  verify  proper 
identification  procedures  and  results; 

(3)  Or,  regardless  of  compliance  widi 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section,  is  a  licensed  professional 
engineer  in  the  jurisdiction  in  which  the 
installation  is  performed. 

(d)  Verification  procedure.  The 
installation  supervisor  shall  provide 
written  notification  to  the  telephone 
company  that  the  required  verification 
tests  have  been  performed,  including 
the  following  information: 

(1)  The  responsible  supervisor's  full 
name,  address  and  busiiiess  telephone 
number;  and 

12)  The  date  when  Enhanced  911 
trunks  will  go  into  service,  the  date 
when  the  verification  tests  were 
completed,  and  a  list  of  trunk 
identification  numbers  and  station 
numbers  verified. 

(e)  Verification  of  changes.  Addition 
or  deletion  of  Enhanced  91 1  data  base 
entries  will  be  cause  for  verification  of 
operation. 

f  68.308    {Amended) 

6.  Section  68.308  is  proposed  to  be   ■ 
amended  by  revising  in  the  teble 
following  paragraph  (b)(S)  the  heading 
"Pubbc  Switched  Network  Ports  (2- 
Wire)"  to  read  "t*ublic  Switched 
Network  Ports  (2- Wire)  and  Enhanced 
911  Trunks". 

7.  Section  68.320  is  proposed  to  be 
added  to  read  as  follows: 

168.320    Enhanced  91  IcompattbUtty: 
tecftnicaii 


(a)  Trunk  interface.  Enhanced  911 
trunks  are  analog  two-wire  or  four-wire 
channels  supporting  either  E&M  type  1 
or  E&M  type  3  signaling. 

(b)  Station  number  identification 
signaling.  The  station  number 
identification  (SNI)  code  assigned  to  the 
emergency  response  location  of  a  91 1 
caller  will  be  sent  from  the  registered 
equipment  to  the  telephone  company 
911  system  using  multifrequency  (MF) 
tone  pulses,  jnompted  by  a  soHd  off- 
hook  indication  from  the  telephone 
network. 


(c)  Operability.  It  shall  be  possible  to 
access  the  Enhanced  911  trunk  in 
emergencies  whether  or  not  system 
features  are  used  that  block  access  to 
normal  dial  trunks  [i.e.,  restriction  of  all 
calls  beginning  with  "9").  Access  shall 
be  provided  whether  users  dial  911  or 
additional  digits  preceding  911. 

(d)  Equipment  levels.  The  minimum 
number  of  Enhanced  911  emergency 
services  trunks  connecting  a  private 
switch  to  the  telephone  network  shall  be 
one  (1).  Additional  tnmks  may  be  used 
at  the  user's  option.  Additional  tnmks 
shall  be  added  to  maintain  an 
availability  of  P=0.01  based  on  the 
number  of  users  served. 

(e)  Attendant  notification.  Eqxupment 
manufactured  or  imported  after  [one 
year  after  the  effective  date  of  the  order 
adopting  rules  in  this  proceeding],  or 
installed  after  [18  months  after  the 
efliective  date  of  the  order  adopting  rules 
in  this  proceeding],  must  be  capable  of 
notifying  an  attendant  or  on-premises 
personnel,  if  present,  and  of  providing 
station  number  identification  and 
emergency  response  location  to  the 
attendant  when  a  911  call  is  dialed. 

(f)  Information  requirements. 
Equipment  manufactured  or  imported 
after  [one  year  after  the  effective  date  of 
the  order  adopting  rules  in  this 
proceeding],  or  installed  after  [18 
months  after  the  effective  date  of  the 
order  adopting  rules  in  this  proceeding), 
must  have  the  capability  to  provide  the 
caller's  station  number  identification, 
caller  location  identification,  and  call- 
back number  to  PSAP  personnel. 

(g)  Labeling  requirements.  PBX  and 
dispersed  telephone  systems 
manufactured  or  imported  one  year 
bom  [the  effective  date  of  the  final  rule] 
shall  comply  with  this  section. 
Equipment  of  earlier  manufacture  shall 
comply  with  this  section  if  installed  [18 
months  fiom  the  effective  date  of  the 
section)  or  any  time  thereafter.  Such 
equipment  must  be  reregistered  by  the 
manufacturer  or  other  person 
responsible  for  equipment  compliance 
with  part  68,  if  ahvady  registered  but 
not  compliant  with  §68.320.  PBX 
equipment  and  associated  station 
equipment  that  is  domestically 
manufactiued  or  imported  on  or  after 
[30  days,  but  not  later  than  one  year, 
fi-om  the  effective  date  of  the  order 
adopting  rules  in  this  proceeding]  that 
does  not  comply  with  §  68.320  must  be 
labelled  by  the  manufacturer  with  a 
warning  describing  its  limitations  for 
those  attempting  to  use  it  to  call 
enhanced  911.  The  warning  must 
appear  on  the  devices  and  on  the 
outside  of  the  packaging  in  which  it  is 
marketed.  The  domestic  manufacture  or 
importation  of  PBX  equipment  that  does 


not  comply  with  §  68.320  must  cease  as 
of  one  year  from  [the  effective  date  of 
the  final  rule). 

Federal  Communications  Commission. 

WiUiam  F.  Caton. 

Acting  Secretary. 

(PR  Doc.  94-27134  Filed  11-1-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  94-37;  Notice  1] 

RiN2127-AF22 

Federal  Motor  Vehicle  Safety 
Standards;  Lamps,  Reflective  Devices 
and  Associated  Equipment 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes 
amendments  to  the  Federal  motor 
vehicle  standard  on  lighting  to 
substitute  SAE  J576  JUL91  for  the 
currently  incorporated  ]576c  as  the 
referenced  standard  on  plastics 
materials,  to  substitute  ASTM  D  1003- 
92  for  ASTM  D  1003-61  in  the  test 
procedures,  to  allow  alternative 
processing  techniques,  sample  sizes  and 
thickness  tolerances  to  those  presently 
specified.  Alternatively,  the  notice 
proposes  amendments  to  the  existing 
requirements  that  would  accomplish  the 
same  ends.  This  action  is  taken 
pursuant  to  a  grant  of  a  petition  for 
rulemaking  submitted  by  Heraeus  DSET 
Laboratories,  Inc. 

DATES:  The  due  date  for  comments  is 
January  3, 1995.  The  amendments 
would  be  effective  180  days  after 
publication  of  the  final  rule  in  the 
Federal  Register,  or  November  1, 1995, 
whichever  is  later. 

ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  set  forth 
above  and  be  submitted  (preferably  in 
10  copies)  to  Docket  Section,  National 
Highway  Traffic  Safety  Administration, 
Room  5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  The  Docket  is 
open  9:30  a.m.  to  4  p.m.,  Monday 
through  Friday.  Submissions  containing 
information  for  which  confidential 
treatment  is  requested  should  be 
submitted  (in  three  copies)  to  Chief 
Counsel,  National  Highway  Traffic 
Safety  Administration,  Room  5219,  400 
Seventh  Street  SW.,  Washington.  DC 
20590,  and  seven  additional  copies  fiom 


which  the  purportedly  confidential 
information  has  been  deleted  should  be 
sent  to  the  Docket  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  O.  Hardie,  Office  of 
Rulemaking,  NHTSA  (202-366-6987). 
SUPPLEMENTARY  INFORMATION:  Heraeus 
DSET  Laboratories,  Inc.  ("DSET"),  of 
Phoenix,  Arizona,  petitioned  NHTSA 
for  rulemaking  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  108, 
Lamps.  Reflective  Devices,  and 
Associated  Equipment.  Specifically, 
DSET  asked  that  paragraph  S5.1.2  be 
amended  "to  update  the  weathering  and 
heat  testing  requirements  of  plastic 
material  used  for  optical  parts  such  as 
lenses  and  reflectors."  Currently,  these 
materials  are  required  to  conform  to 
SAE  Recommended  Practice  J576c,  May 
1970.  DSET  wants  NHTSA  "to  allow 
alternative  processing  techniques 
besides  injection  molding  to  produce 
test  specimens,  to  allow  test  specimen 
sizes  other  than  a  3  inch  diameter  disc 
and  to  change  the  specimen  thickness 
tolerances  from  ±0.005  inch  to  ±.010 
inch."  Those  requirements  for  injection 
molding  and  for  the  diameter  and 
thickness  of  the  test  specimen  are  set 
forth  in  J576c,  May  1970. 

The  petition  set  forth  five  reasons  in 
support.  The  first  is  that  the 
requirement  in  Standard  No.  108  (SAE 
J576c)  that  test  samples  be  injection 
molded  is  "technology  limiting"  and 
other  methods  of  test  specimen 
fabrication  exist  and  should  be  allowed. 
SAE  J576  JIJL91  allows  altemaUve 
processing  techniques  to  produce  test 
specimens. 

Secondly,  SAE  J576  JUL91  contains 
no  sample  shape  or  diameter 
requirement,  in  contrast  t6  Standard  No. 
108's  present  restriction  to  a  round 
sample  of  3-inch  diameter.  DSET 
submits  that  there  is  no  technical  reason 
to  continue  the  limit  for  the  test 
specimen. 

Third,  DSET  stated  that  no  technical  ' 
reason  exists  to  limit  the  test  specimen 
thickness  tolerance  to  0.005  inch  (or 
0.13  mm  as  NHTSA  expresses  it). 
Accordingly,  the  petitioner  recommends 
±0.010  inch  (0.25  mm),  "since  this 
appears  to  be  a  more  reasonable 
tolerance  that  almost  all  plastic  lens 
materials  manufacturers  can  meet."  The 
petitioner  said  that  many  manufacturers 
currently  have  trouble  meeting  the 
±0.005  inch  tolerance. 

Fourth,  DSET  believes  that  States 
impose  a  burden  on  manufacturers  to 
test  according  to  Standard  No.  108. 
Although  49  U.S.C.  Chapter  301  and 
Standard  No.  108  do  not  require  a 
manufacturer  to  conduct  testing  in 
producing  and  certifying  a  vehicle  or 
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item  of  aquipment  (the  requireinaot  is 
that  the  proouct  meet  all  applicable 
Federal  motor  vehicle  safety  standards 
when  tested  according  to  the  procedures 
specified).  DSET  says  that  many  State 
laws  reouire  proof  «>f  testing  according 
to  Standard  No.  106.  This  means  that 
even  if  there  are  allemative  prooeamng 
techniques  for  plastics  that  have  bean 
developed  as  a  result  of  advaMdM 
technology,  the  manuhcturer  is  obliged 
to  follow  the  test  pvocadures  of 
Standard  No.  tOS. 

Finally.  DSET  said  that  SAE  )S70c  has 
heon  out  of  print  for  many  years.  Its 
unavailability  has  resulted  in 
manufacturers  routinely  submitting 
"test  specimens  that  do  not  meet  the 
±a00S  inch  thickaaM  tolerance  or  the  3 
linchl  diameter  siaa  requirnment." 

I'be  agency  has  reviewed  DSET's 
petition  and  has  found  that  there  is  a 
reasonable  possibility  that  the 
amendments  asked  for  would  occur  at 
the  conclusion  of  a  rulemaking 
proceeding.  Accordingly,  the  agency  has 
granted  DSET's  petition.  The  reouested 
changes  would  appear  to  simplify  the 
test  requirements  of  Standard  No.  108 
without  degrading  safety.  These  changes 
would  also  allow  mon  flexibility  in  the 
preparation  of  teM  tpadmens. 

However.  NHTSA  is  concerned  that 
simple  substitution  of  the  1991  version 
of  SAE  1576  for  tha  1970  one  might 
result  in  an  unintended  burden  upon 
industry,  as  the  updated  version 
contains  some  requirements  that  are 
different  from  and  in  addition  to  those 
of  the  1970  version.  In  addition,  the 
ASTM  D-1003  requirements  currently 
referenrad  in  S5.1.2  of  Standard  No.  108 
are  those  of  1961.  NHTSA  is  proposing 
to  amend  S5.1.2  to  replace  the  reference 
to  the  1961  version  of  ASTM  D-1003 
with  a  1992  version  and  seeks  comment 
on  this  change.  The  differences  between 
the  two  versions  include  subtle  changes 
to  the  text  in  virtually  every  section  and 
the  agency  Is  unable  to  judge  whether 
these  changes  would  result  in  an 
increased  burden  to  industry.  Because 
of  this  uncertainty,  the  agency  is 
proposing  as  an  ahemative  a  means  of 
implementing  DSETs  request  that  does 
not  include  a  reference  to  the  revi.sed 
standards.  NHTSA  welcomes  informed 
comment  on  this  Issue.  As  a 
consequence  of  its  age.  a  33-year-old 
ASTM  specification  may  be 
technologically  limiting,  as  well  as 
difficult  to  obtain.  As  noted  above,  strict 
adherence  to  older  procedures  whicii 
States  may  require  means  that 
manufacturers  could  not  avail 
themselves  of  newer.  less  restrictive 
prcK:essing  techniques  if  such  exist. 

As  noted.  NHTSA  is  proposing 
.•Item.itive  amendments  of  S5.1.2  as  a 


meant  of  implemaating  its  gcant  of 
DSETs  patitioa.  Tha  agaocy  aaka 
commenters  for  their  views  oa  each  of 
the  alternatives. 

Alternative  1 

This  alternative  would  sttbatitule  SAE 
)576  IUL91  for  SAE  )576c.  May  1970. 
and  make  conforming  amendmeots  in 
the  text  of  S5.1.2.  This  alternative 
would  also  replace  ASTM  D-1003-61 
with  ASTM  D-1003-02  with  la^act  to 
measurement  of  haze  (which,  as 
prpposed  at  58  FR  13042.  would  not 
exceed  7  percent).  A  specimen  thickness 
tolerance  of  ±0.25  mm  (0.010  in.)  would 
also  be  allowed  as  there  is  no  technical 
reason  to  limit  the  test  specimen 
thickness  tolerance  to  ±0.005  in.,  and 
the  value  proposed  by  NHTSA  as 
recommended  by  DSET  appears  to  be  a 
more  reasonable  tderanca  for  test 
specimens. 

Two  new  peragraf^  would  be  added, 
maintaining  the  performance 
requirements  required  of  plastic 
materials  by  SAE  15 76c  for  the  heat  test, 
and  speci^ng  positioning  of  test 
samples  during  the  test.  These  have 
been  omitted  fipom  J576  IUL91.  NHTSA 
believes  the  f576c  heat  test  should  be 
retained  because  the  test  is  the  only  heat 
resistance  requirement  in  Standard  No. 
108.  The  test  acts  to  eliminate  flagrantly 
inferior  material  for  reflex  reflectors. 
(Use  of  material  with  insufficient  high 
temperature  performance  can  result  in 
reflectors  that  lose  color  and 
reflectivity.)  The  positioning  of  test 
samples  will  allow  the  sample  to  droop 
if  its  strength  is  adversely  affected  by 
the  test. 

Alternative  2 

This  alternative  would  retain  the 
current  SAE  and  ASTM  specifications 
but  would  allow  processing  techniques 
other  than  injection  molding  to  produce 
equivalent  test  specimens,  test 
specimens  other  than  a  disc  of  3-inch 
diameter,  and  a  test  specimen  thickness 
tolerance  of  ±0.010  inch. 

Request  for  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21). 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
conndentiality.  three  copies  of  the 


complete  submianon.  including 
purportedly  coafid— tisl  buatnass 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
froaa  which  the  purportedly  confidential 
information  baa  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  oonfidealiahty  should  be 
accompanied  by  a  cover  ktler  setting 
forth  the  infomadan  specified  m  the 
agency's  confidential  business 
information  regulation.  49  CFR  Fart  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  addteas  both  before  and 
after  tliat  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket  The  NHTSA  will  continue 
to  nie  relevant  Information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
intere^ed  persons  continue  to  examine 
the  docket  for  new  material 

Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addres.sed.  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

Effective  Date 

The  effective  date  of  the  final  rule 
would  be  180  days  after  its  publication 
in  the  Federal  Register. 

Rulemaking  Analjrses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

The  Office  of  Management  and  Budget 
has  determined  that  it  will  not  review 
this  rulemaking  action  under  Executive 
Order  12866.  It  has  been  determined 
that  the  rulemaking  action  is  not 
signifit:ant  uxtder  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  purpose  of  the 
rulemaking  action  is  to  update  testing 
procedures.  Since  it  is  not  anticipated 
that  the  final  rule  will  have  any 
significant  cost  or  other  impacts, 
preparation  of  a  full  regulatory 
evaluation  is  not  warranted. 

National  Environmental  Policy  Act 

NHTSA  has  analyzed  this  rulemaking 
action  for  the  purposes  of  the  National 


Envinmmental  Pbficy  Act.  It  is  not 
anticipated  that  a  fiiul  rule  based  on 
this  proposal  wtniM  have  a  significant 
effect  upon  the  environment.  The 
composition  of  plastic  materials  used  in 
optical  parts  would  not  change  from 
those  presently  in  production. 

RegalatoryFleKibHiiyAct 

The  agency  has  also  considered  the 
impacts  of  this  rulemaking  action  in 
relation  to  the  Regulatory  Flexibility 
Act.  I  certify  that  this  rulemaking  action 
would  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities.  Accordingly,  no 
regulatory  flexibility  analysis  has  been 
prepared.  Manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment, 
those  affected  by  the  rulemaking  action, 
are  generally  not  small  businesses 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  Further,  small 
organizations  and  governmental 
jurisdictions  would  not  be  significantly 
affected  because  the  price  of  new 
vehicles  and  vehicle  equipment  would 
not  be  impacted. 

Executive  Order  12612  (Federalism) 

This  rulemaking  action  has  also  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612.  and  NHTSA  has 
determined  that  this  rulemaking  action 
does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice 

A  final  rule  based  on  this  proposal 
would  not  have  any  retroactive  effect. 
Under  49  U.S.C.  §  30103.  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  state  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard. 
49  use.  §  30161  sets  forth  a  procedure 
for  judicial  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

In  consideration  of  the  foregoing.  49 
CFR  Fart  571  would  be  amended  as 
follows: 

1.  The  authority  citation  for  Part  571 
would  continue  to  read  as  follows: 


AvIlMriljr:  49  VSC  322. 30111. 30115. 
30117  and  30166;  delegation  of  autlncityat 
4eCFltl.S0. 

2.  Section  571.106  would  be  amended 
by  revising  paragraph  SS.1.2.  in  one  of 
the  two  manners  pr(^x>sed  below,  as 
folio«vs: 


S571.1M 
NalOt 


Ei|ut|Nn8iH 


Optioal 


S5.1.2    Plastic  materials  used  for 
optical  parts  such  as  lenses  and 
reflectors  shall  conform  to  SAE 
Recommended  Practice  J576  JUL91. 
except  that: 

(a)  Plastic  lenses  (other  than  those 
incorporating  reflex  reflectors)  used  for 
inner  lenses  or  those  covered  by  another 
material  and  not  exposed  directly  to 
sunlight  shall  meet  the  requirements  of 
paragraphs  3.3  and  4.2  of  SAE  J576 
JUL91  when  covered  by  the  outer  lens 
or  other  material; 

(b)  After  the  outdoor  exposure  test, 
the  haze  and  loss  of  surface  luster  of 
plastic  materials  used  for  lamp  lenses 
shall  not  be  greater  than  30  percent  haze 
as  measured  by  ASTM  D 1003-92,  Haze 
and  Luminous  Transmittance  of 
Transparent  Plastic; 

(c)  After  the  outdoor  exposure  test, 
plastic  materials  used  for  reflex 
reflectors  and  for  lenses  used  in  fittnt  of 
reflex  reflectors  shall  not  show  surface 
deterioration,  crazing,  dimensional 
changes,  color  bleeding,  delamination, 
loss  of  surface  luster,  or  haze  that 
exceeds  7  percent  as  measured  under 
ASTM  D  1003-92. 

(d)  The  tolerance  of  the  thickness  of 
the  test  specimens  specified  in 
paragraph  3.2.2  of  SAE  J576  JUL91  may 
vary  by  as  much  as  ±0.25  mm. 

(e)  After  exposure  to  the  heat  test  as 
specified  in  paragraph  (f)  of  this  section, 
and  after  cooling  to  room  ambiept 
temperature,  a  test  specimen  shall  show 
no  discemable  change  in  shape  and 
general  appearance  when  compared 
with  an  unexposed  specimen.  The 
trichromatic  coefflcients  of  the  samples 
shall  conform  to  the  requirements  of 
SAE  J578a,  "Color  Specification  for 
Electric  Signal  Lighting  Devices", 
October  1966. 

(f)  Two  samples  of  each  thickness  of 
each  plastic  material  are  used  in  the 
heat  test.  Each  sample  is  supported  at 
the  bottom,  with  at  least  51  mm.  of  the 
sample  above  the  support,  in  the 
vertical  position  in  such  a  manner  that, 
on  each  side,  the  minimum 
uninterrupted  area  of  exposed  surface  is 
not  less  than  3225  sq.  mm.  The  samples 
are  placed  for  two  hours  in  a  circulating 
air  oven  at  79  ±3  degrees  C. 


C^niuuZ 

S5.1.2    Plastk:  m^erials  used  for 
optical  pcuts  such  as  lenses  and 
reflectors  shall  conbHm  to  SAE 
Recommended  Practice  JSTOc.  May 
1970.  except  that: 

(a)  IMastic  lenses  (other  than  thoee 
incorporating  reflex  leAecton)  used  fbr 
Inner  lenses  or  those  covered  by  another 
material  and  not  exposed  directly  to 
stmlight  shall  meei  the  requirements  of 
paragraphs  3.4  and  4.2  of  SAE  f576c. 
when  covered  by  the  outer  lens  or  other 
material: 

(b)  After  the  outdoor  exposure  test, 
the  haze  and  loss  of  surface  luster  of 
plastic  materials  used  for  lamp  lenses 
shall  not  be  greater  than  30  percent  haze 
as  measured  by  ASTM  D  1003-61.  Haze 
and  Luminous  Transmittance  of 
Transparent  Plastic: 

(c)  After  the  outdoor  exposure  test, 
plastic  materials  used  for  reflex 
reflectors  and  for  lenses  used  in  front  of 
reflex  reflectors  shall  not  show  surface 
deterioration,  crazing,  dimensional 
changes,  color  bleeding,  delamination. 
loss  of  surface  luster,  or  haze  that 
exceeds  7  percent  as  measured  under 
ASTM  D  1003-61; 

(d)  Samples  of  plastic  to  be  tested 
need  not  be  injection  molded  as 
specified  in  paragraph  3.3.1  of  SAE 
J576c,  nor  discs  of  a  diameter  of  76  mm^ 
and 

(e)  The  tolerance  specified  in 
paragraph  3.3.2  of  SAE  )576c  shall  be 
0.25  mm. 

Issued  on  October  27. 1994. 
Barry  Fdrice, 

Associate  Administmtor  for  Rulemaking. 
(FR  Doc.  94-27151  Filed  11-1-94;  8:45  am) 

BILUN6  CODE  4»1».SS-r 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  672  and  675 

p.D.  102694B] 

North  Pacific  Fishery  Management 
Council;  Teleconference 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

'Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  teleconference. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  teleconference  on  November  14. 
1994.  The  teleconference  will  begin  at  9 
a.m..  Alaska  local  time. 

The  primary  subject  of  the  conference 
will  be  possible  time/area  closures  for 
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the  groundHsh  fisheries  to  protect  red 
king  crab  in  Bristol  Bay.  The  Council 
will  receive  reports  on  groundfish  and 
crab  concentrations  and  decide  if  an 
emergency  rule  to  implement  an  area 
closure  is  warranted.  Possible 
adjustments  to  the  1995  recommended 
vessel  incentive  program  rate  standards 
for  the  Bering  Sea/Aleutian  Island 
"other  trawl"  category  will  also  be 
discussed.  Listening  sites  for  the  public 
are  being  arranged  for  Anchorage, 


Homer.  Kodiak,  funeau.  Sitka.  AK,  and 
Seattle.  WA. 

FOA  FURTHER  MFORMATION  CONTACT:  For 
information  on  listening  sites,  contact 
Helen  Allen  or  David  Witherell,  North 
Pacific  Fishery  Management  Council. 
P.O.  Box  103136.  Anchorage.  AK  99510; 
telephone:  (907)  217-2809. 
SUPPI.EMENTAflY  MFOWMTICN:  The 
listening  sites  for  this  teleconference  are 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 


interpretation  or  other  auxiUary  aids 
should  be  directed  to  Judy  Willoughby. 
(907)  271-2809,  at  least  5  woriiing  days 
prior  to  the  meeting  date. 

Dated:  October  27, 1994. 
David  S.  Crettiii, 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management.  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-27086  Filed  11-1-94;  8:45  am) 
HLUNa  cooe  mio-2».# 
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Ttas  section  of  «ie  FEDERAL  REQtSTER 
contains  doctimeMts  other  lian  njtes  or 
proposed  rulee  that  are  applicatiie  to  the 
put>lic.  Nofices  of  heahngs  and  investigations, 
commitiae  meetings,  agency  decisions  and 
fuftngs;.  delogaBons  of  auOxyity.  filing  of 
petttiorB  and  appicatiuns  and  agency 
statemerte  of  organization  and  functions  are 
examples  of  <<ocwnBnts  appearing  in  Ms 


DEPARTMBIT  OF  COMMERCE 

Bueeau  ot  Export  Administration 

Materials  Procsssing  Equipment 
Technical  Advisory  Committee;  Notice 
of  Closed  Meeting 

A  meeting  of  the  Materials  Processing 
Equipment  Technical  Advisory 
Committee  wrill  be  held  December  14. 
1994,  9:00  a.m..  in  the  Herbert  C. 
Hoover  Building,  Room  1617M(2).  14th 
Street  &  Pennsylvania  Avenue.  N.W.. 
Washington.  D.(l  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions  that 
affect  the  level  of  export  controls 
applicable  to  materials  processing  and 
related  technology. 

The  Committee  will  nfeet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  under  Executive 
Order  12356.  dealing  with  the  U.S. 
export  control  program  and  strategic 
criteria  related  ther^o. 

The  Assistimt  Secretary  for 
Administration,  with  concurrence  of  the 
General  Counsel,  formally  determined 
on  January  6. 1994,  pursuant  to  section 
10(d)  of  dke  Federal  Advisory 
Committee  Act.  as  amended,  that  the 
series  of  meetings  of  the  Committee  and 
of  any  Suboonunittees  thereof,  dealing 
with  the  classified  materials  hsted  in  5 
U.S.C  552b(c)(l)  shall  be  exempt  from 
the  provisioos  relating  to  public 
meetings  found  in  section  10  (a)(1)  and 
(a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public 

A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Referanoe  and  Records 
Inspection  Facility.  Room  6020.  U.S. 
Department  of  Conunsrce.  Washington. 
D.C.  20230.  For  further  inionnation. 
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contact  Lee  Ann  Carpenter  on  (202) 
482-2583. 

Dated:  October  27, 1994. 
JLee  Asn  Csfpenter. 

Director.  Technicat  Advisory  Committee  Unit. 
IFR  Doc.  94-27116Filed  11-1-94; «:45  am] 
BILUNG  COOC  SSt»«r.4l 


Foreign-Trade  Zorws  Board 
(Order  No.  707] 

Expansion  of  Foreign-Trade  Zone  158; 
VIcksburg/Jackson,  Mississippi  Ar»a 

Piu^uant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1939,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board]  adopts  the  following  Chder: 

Whereas,  an  appUcation  from  the 
Vicksburg/Jackson  Foreign-Trade  Zone, 
hic..  grantee  of  Fordgn-Trade  Zone  No. 
158,  for  authority  to  expand  its  general- 
purpose  zone  at  sites  in  the  Vic^urg/ 
Jackson.  Mississippi,  area,  within  the 
Vicksbuig/J«:kson  Customs  port  of 
entry,  was  filed  by  the  Foreign-Trade 
Zones  (FTZ)  Board  on  August  18. 1993 
(Docket  46-93. 58  FR  46628.  9/2/93) 
and  amended  on  June  23. 1994; 

Wheivas.  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  would  be  satisfied,  and  that 
the  proposal  would  be  in  the  public 
interest  provided  approval  is  subject  to 
a  2,000-acre  activation  limit; 

Now.  Thevefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
as  amended,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28.  and  sul^ect  to  a  2.000-acre 
activation  limit. 

Signed  at  Washington.  DC.  this  23rd  day  of 
October  1994. 

Susaa  G.  Essenaan. 

Assistattt  SeaeUuy  of  Commerce  for  Import 
Administration,  Mterrmte  Chairman,  Foreign- 
Trade  Zones  Board. 

(FR  Doc.  94-27 1»4  Filed  11-1-94:  8:45  am] 
BILUNG  CbOE  3S1<M>S-P 


Intemalional  Trade  Adminl&tiaMon 
[A-688-035] 

Cadmium  From  Japan,  Revocation  of 
the  Antidumping  Rncfing 

AGENCY:  Impcnt  Administration, 
International  Trade  Administration. 

Commerce. 

ACTION:  Notice  of  Revocation  of 
Antidumping  Finding. 


SUMMARY:  The  Department  of  Commerce 
(the  Depaitm«it)  is  ncrtiiying  the  public 
of  its  revocation  of  the  anti>4ii*np^ng 
finding  on  r-arfmiwrfl  from  fapan  i>ecause 
it  is  no  longer  of  any  interest  to 
domestic  interested  parties. 
EFFECTIVE  DATE:  Nwember  2, 1994. 
FOR  FURTHER  MFORMATKM  CONTACT:  Roy 
F.  Unger  Jr.  or  Midiael  Panfeld,  Office 
of  Antidumpii^  Compliance,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  ft  Constitution 
Avenue.  N.W..  Washington.  D.C.  20230, 
telephone  (202)  482-0651. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer 
of  any  interest  to  domestic  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidumping  finding 
when  no  interested  party  has  requested 
an  administrative  review  for  fire 
consecutive  review  periods  and  uiien 
no  domestic  interested  party  objects  to 
revocation  (19  CFR  353.25(dM4)(iii)). 

On  August  1 ,  1994.  the  Department 
published  in  the  Federal  Register  (59 
FR  38956)  iU  notice  of  intent  to  revoke 
the  antidumping  finding  on  cadmium 
from  Japan  (August  4.  1972). 

Additionally,  as  required  by  19  CFR 
353.25(d)(4)(ii).  the  Department  served 
written  notice  of  its  intent  to  revoke  this 
antidumping  finding  on  each  domestic 
interested  party  on  the  service  list. 
Domestic  interested  parties  who  might 
object  to  the  revocation  were  provided 
the  opportunity  to  submit  their 
comments  not  later  than  the  last  day  of 
the  anniversary  month. 

In  this  case,  we  received  no  requests 
for  review  for  five  consecutive  reiiew 
periods.  Furthemuxe.  no  domestic 
interested  party,  as  defined  under 
§  353.2  (kK3).  (kM4),  (k)(5).  or  (k){6)  oi 
the  Department's  regulations,  has 
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expressed  opposition  to  revocation. 
Baaed  on  these  facts,  we  have  concluded 
that  the  antidumping  finding  on 
cadmium  from  Japan  is  no  longer  of  any 
interest  to  interested  parties. 
Accordingly,  we  are  revoking  this 
antidumping  finding  in  accordance  with 
19  CFR  353.25(d)(4)(iii). 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  cadmium  from  Japan.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedules 
(HTS)  item  number  8107.10.00.  The 
HTS  number  is  provided  for 
convenience  and  customs  purposes.  The 
written  description  remains  dispositive. 

This  revocation  apphes  to  all 
unliquidated  entries  of  cadmium  from 
Japan  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  aiter 
August  1, 1994.  Entries  made  during  the 
period  August  1. 1993.  through  July  30, 
1994,  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
Uquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
frt>m  warehouse,  for  consumption  on  or 
after  August  1. 1994,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  This  notice 
is  in  accordance  with  19  CFR  353.2S(d). 

Dated:  October  26, 1994. 
JoMph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
IFR  Doc.  94-27186  Filed  11-1-94;  8:45  am) 
MLLNM  COOf  3S1«-0a-P 


Revocation  of  1h«  Antidumping 
Findings 

AQENCY:  Import  Administration. 
International  Trade  Administration, 
Commerce. 

ACTION:  Notice  of  Revocation  of 
Antidumping  Findings. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  revocation  of  the  antidumping 
findings  on  titanium  sponge  from 
Estonia,  Armenia,  Azerbaijan,  Belarus, 
Kyrgyzstan.  Latvia,  Lithuania,  Moldova, 
Tajikistan,  Turkmenistan,  and 
U^iekistan  because  it  is  no  longer  of 
any  interest  to  domestic  interested 
parties. 

EFFECTIVE  DATE:  November  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Genovese  or  Michael  Panfeld, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 


of  Commerce,  14th  Street  &  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
telephone  (202)  482-4697. 

8UPPt.EMENTARY  INFORMATION: 

Background 

The  Department  may  revoke  an 
antidumping  finding  if  the  Secretary 
concludes  that  the  finding  is  no  longer 
of  any  interest  to  domestic  interested 
parties.  We  conclude  that  there  is  no 
interest  in  an  antidimiping  finding 
when  no  interested  pariy  has  requested 
an  administrative  review  for  five 
consecutive  review  periods  and  when 
no  domestic  interested  party  objects  to 
revocation  (19  CFR  353.25(d)(4)(iii)). 

On  August  1, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  38956)  its  notice  of  intent  to  revoke 
the  antidumping  findings  on  titanium 
sponge  from  Estonia,  Armenia, 
Azerbaijan,  Belarus,  Kyrgyzstan,  Latvia, 
Lithuania,  Moldova.  Tajikistan, 
Turkmenistan,  and  Uzbekistan  (August 
28,  1968). 

Additionally,  as  required  by  19  CFR 
353.25(d](4)(ii).  the  Department  served 
written  notice  of  its  intent  to  revoke 
these  antidumping  findings  on  each 
domestic  interested  party  on  the  service 
list.  Domestic  interested  parties  who 
might  object  to  the  revocation  were 
provided  the  opportunity  to  submit 
their  comments  not  later  than  the  last 
day  of  the  anniversary  month. 

in  this  case,  we  received  no  requests 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party,  as  defined  under 
§  353.2  (k)(3).  (k)(4).  (k)(5),  or  (k)(6)  of 
the  Department's  regulations,  has 
expressed  opposition  to  revocation. 
Based  on  these  facts,  we  have  concluded 
that  the  antidumping  findings  on 
titanium  sponge  from  Estonia.  Armenia. 
Azerbaijan,  Belarus,  Kyrgyzstan,  Latvia, 
Lithuania,  Moldova.  Tajikistan, 
Turkmenistan,  and  Uzbekistan  are  no 
longer  of  any  interest  to  interested 
parties.  Accordingly,  we  are  revoking 
these  antidumping  findings  in 
accordance  >vith  19  CFR 
353.25(d)(4)(iii). 

Scope  of  the  Findings 

Imports  covered  by  these  revocations 
are  shipments  of  titanium  sponge  from 
Estonia,  Armenia,  Azerbaijan,  Belarus, 
Kyrgyzstan.  Latvia.  Lithuania.  Moldova. 
Tajikistan,  Turkmenistan,  and 
Uzbekistan.  This  merchandise  is 
currently  classifiable  under  Harmonized 
Tariff  Schedules  (HTS)  item  number 
8108.10.5010.  The  HTS  number  is 
provided  for  convenience  and  cu^lo^s 
purposes.  The  written  description 
remains  dispositive. 


These  revocations  apply  *o  all 
unliquidated  entries  of  titanium  sponge 
from  Estonia,  Armenia,  Azerbaijan, 
Belarus,  Kyrgyzstan,  Latvia,  Lithuania, 
Moldova,  Tajikistan,  Turkmenistan,  and 
Uzbekistan,  entered,  or  withdrawn  fixim 
warehouse,  for  consujnption  on  or  after 
Augiist  1, 1994.  Entries  made  during  the 
period  August  1, 1993  through  July  30, 
1994.  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
353.22(e).  The  Department  will  instruct 
the  Customs  Service  to  proceed  with 
liquidation  of  all  unliquidated  entries  of 
this  merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  August  1, 1994,  without  regard  to 
antidumping  duties,  and  to  refund  any 
estimated  antidumping  duties  collected 
with  respect  to  those  entries.  This  notice 
is  in  accordance  with  19  CFR  353.25(d). 

Dated:  October  26. 1994. 
loaeph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-27187  Filed  11-1-94;  8:45  am] 
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[0-355-001] 

Leather  Wearing  Apparel  From 
Uruguay;  Revocation  of  Countervailing 
Duty  Order 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Commerce. 

ACTION:  Notice  of  Revocation  of 

Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 

(the  Department)  is  revoking  the 

coimtervailing  duty  order  on  leather 

wearing  apparel  from  Uruguay  because 

it  is  no  longer  of  interest  to  interested 

parties. 

EFFECTIVE  DATE:  November  2, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett, 
Office  of  Countervailing  Compliance, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
D.C.  20230;  telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  5, 1994,  the  Department  of 
Commerce  published  in  the  Federal 
Register  (59  FR  34410)  its  intent  to 
revoke  the  countervailing  duty  order  on 
leather  wearing  apparel  from  Uruguay 
(47FR31032;July  17. 1982). 
Additionally,  as  required  by  19  CFR 
3S5.25(d)(4)(ii).  the  Department  served 
certified  written  notice  of  its  intent  to 
revoke  this  counter\'ailing  duty  order  on 


each  party  listed  on  its  most  current 
service  list.  Domestic  interested  parties 
who  might  object,  to  the  revocation  wrere 
provided  30  days  to  submit  their 
comments. 

Scope  of  the  Order 

Imports  covered  by  this  order  are 
shipments  of  Uruguayan  leather  wearing 
apparel  and  parts  and  pieces  thereof. 
TTiis  product  is  currently  classified 
under  item  nimibers  4203.10.4030, 
4203.10.4060.  4203.10.4085,  and 
4203.10.4095  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

Determination  To  Revoke 

The  Department  may  revoke  a 
coimtervailing  duty  order  if  the 
Secretary  of  Commerce  concludes  that 
the  order  is  no  longer  of  interest  to 
interested  parties.  We  conclude  that 
there  is  no  interest  in  a  countervailing 
duty  order  when  no  interested  party  has 
requested  an  administrative  review  for 
at  least  five  consecutive  review  periods 
and  when  no  domestic  interested  party 
objects  to  the  revocation  (19  CFR 
355.25(d)(4)(iii)). 

In  this  caserwe  received  no  request 
for  review  for  five  consecutive  review 
periods.  Furthermore,  no  domestic 
interested  party  as  defined  under 
§355.2  (i)(3),  (i)(4),  (i)(5),  or  (i)(6)  of  the 
Department's  regulations,  has  expressed 
opposition  to  revocation.  Therefore,  we 
have  concluded  that  the  countervailing 
duty  order  covering  leather  wearing 
apparel  from  Uruguay  is  no  longer  of 
interest  to  interested  parties,  and  we  are 
revoking  this  countervailing  duty  order 
in  accordance  with  19  CFR 
355.25(d)(4)(iii). 

This  revocation  applies  to  all 
shipments  of  leather  wearing  apparel 
frt)m  Uruguay  exported  on  or  after 
January  1, 1993.  Shipments  of  this 
merchandise  exported  during  the  period 
January  1, 1993  through  December  31, 
1993.  will  be  subject  to  automatic 
assessment  in  accordance  with  19  CFR 
355.22(g)(1).  Further,  as  required  by  19 
CFR  355.25(d)(5),  the  Department  is 
terminating  the  suspension  of 
liquidation  on  the  subject  merchandise 
as  of  the  effective  date  of  this  notice  and 
will  instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervailing  duties,  all  unliquidated 
entries  of  this  merchandise  exported  on 
or  after  January  1, 1994. 

Tnis  notice  is  published  in 
accordance  with  19  CFR 
355.25(d)(4){iii). 


Dated:  October  26, 1994. 
Joseph  A,  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-27062  Filed  11-1-94;  8:45  am] 
BtUMQ  CODE  3$1(M>S-P 


[C-357-404] 

Certain  Textiles  Mill  Products  From 
Argentina;  Notice  of  Proposed 
Amended  Conversion 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Commerce. 

ACTION:  Certain  Textile  Mill  Products 
bom  Argentina:  Notice  of  Proposed 
Amendment  to  the  Existing  Conversion 
of  the  Scope  of  the  Order  from  the  Tariff 
Schedules  of  the  United  States 
Annotated  to  the  Harmonized  Tariff 
Schedule. 

SUMMARY:  On  January  1, 1989,  the 
United  States  fully  converted  to  the 
international  harmonized  system  of 
tariff  classification.  On  January  11, 
1989,  the  Department  of  Commerce  (the 
Department)  published  the  Conversion 
to  Use  of  the  Harmonized  Tariff 
Schedule  of  Classifications  for 
Antidumping  and  Countervailing  Duty 
Proceedings  (54  FR  993;  January  11, 
1989)  (1989  Conversion)  for  all 
antidumping  and  countervailing  duty 
orders  in  effect  or  investigations  in 
progress  as  of  January  1, 1989.  The 
Department  now  proposes  to  amend  the 
1989  Conversion  governing  the 
countervailing  duty  order  on  certain 
textile  mill  prbducts  from  Argentina. 
Interested  parties  are  invited  to 
comment  on  this  proposed  amended 
conversion. 

EFFECTIVE  DATE:  November  2, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Waters  or  Kelly  Parkhill,  Office 
of  Coimtervailing  Compliance.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  Washington,  DC  20230. 
telephone  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1985,  the  Department  issued  a 
countervailing  duty  order  on  Certain 
Textile  Mill  Products  from  Argentina 
(C-357-404)  (50  FR  9846;  March  17, 
1985).  The  scope  of  this  order  was 
originally  defined  solely  in  terms  of  the 
Tariff  Schedules  of  the  United  States 
Annotated  (TSUSA)  item  numbers;  no 
narrative  product  description  was 
provided.  On  January  1, 1989,  the 
United  States  fully  converted  from  the 
TSUSA  to  the  Harmonized  Tariff 


Schedule  (HTS).  Section  1211  of  the 
Onmibus  Trade  and  Competitiveness 
Act  of  1988  directed  the  Department  to 
"take  whatever  actions  are  necessary  to 
conform,  to  the  fullest  extent 
practicable,  with  the  tariff  classification 
system  of  the  Harmonized  Tariff 
Schedule  [for]  all  *  *  •  orders  *  •  *•• 
in  effect  at  the  time  of  the 
implementation  of  the  HTS. 

Accordingly,  on  January  11. 1989, 
after  reviewing  comments  received  from 
the  public,  the  Department  published 
the  1989  Conversion  for  all  antidumping 
and  countervailing  duty  orders  in  effect 
or  investigations  in  progress  as  of 
January  1.  1989  (54  FR  993).  The  notice 
also  included  the  conversion  of  the 
scope  of  the  referenced  textile  mill 
product  order  bom  TSUSA  to  HTS  item 
numbers.  The  1989  Conversion  was 
based  on  a  one-to-one  correspondence 
of  the  TSUSA  and  HTS  item  numbers. 
In  the  notice,  the  Department  stated  that 
the  conversion  could  be  amended,  as 
warranted,  at  any  time  during  the 
applicable  proceeding  as  a  result  of  the 
submission  of  comments  or  new  factual 
information. 

As  a  result  of  comments  submitted  to 
the  Department  by  the  importing  public 
and  advice  received  from  the  U.S. 
Customs  Service,  the  Department 
determined  that  the  1989  Conversion 
did  not  accurately  reflect  the  scope  of 
the  countervailing  duty  order  on  Certain 
Textile  Mill  Products  from  Argentina 
and,  therefore,  that  the  conversion 
should  be  amended. 

To  rectify  the  problems  in  the  1989 
Conversion,  the  Department,  with  the 
assistance  of  the  U.S.  Customs  Service 
and  the  U.S.  International  "^rade 
Commission,  has  once  again  compared 
the  TSUSA-defined  scope  and  the  HTS- 
defined  scope  provided  by  the  1989 
Conversion,  and  identified  those  HTS 
numbers  that  more  reasonably 
correspond  with  the  TSUSA-defined 
scope  of  the  countervailing  duty  order 
on  Certain  Textile  Mill  Products  from 
Argentina.  A  new  proposed  amended 
conversion  is  found  in  the  attached 
appendix. 

Request  for  Public  Comments 

We  invite  interested  parties  to  submit 
comments  on  the  proposed  amended 
conversion  within  30  days  of  the 
publication  of  this  notice.  All  comments 
must  be  in  writing  (10  copies), 
addressed  to  the  attention  of  the 
Director.  Office  of  Countervailing 
Comphance.  International  Trade 
Administration,  Central  Records  Unit. 
Room  B-099,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230. 
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APPENDIX:  Proposed  Amended  HTS  List  for  Certain  Textile  Mia  Products  From  Argentina  (C-357-404) 


5111.1170 

'5111.1960 

5111.2090 

5111.3090 

5112.1120 

'5112.1990 

5112.2030 

5112J030 

5280.1110 

5C05.1210 

5205.1310 

5112.1410 

>  5205.2400 

S205.3100 

5205.3200 

5206.3300 

5207.1000 

5207.9000 

5407.9105 

5407.9205 

5407.8305 

5407.9405 

5515.1305 

5610.1310 

6801.3600 

6302.6000 

6305.2000 

6305.9000 

*Cowwage 

'Coverag* 


to  fabric,  valued  nrtover  $l9.84/kg. 
to  yam,  not  aioaedtng  68  ran. 
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Intamational  Trade  Adminiatralion, 
Commerce 

Notice  of  Scope  Rultngs 

AQENCV:  Import  Administratian. 

International  Trade  Administration, 

Commerce. 

ACnON:  Notice  of  scope  rulings  and 

anticircumventioD  Inquiries. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  hereby  publishes  a  list 
of  scope  rulings  and  anticircumvention 
inquiries  completed  between  April  1, 
1994,  and  June  30, 1904.  In  conjunction 
with  this  list,  the  Department  is  also 
publishing  a  list  of  pending  requests  for 
scofM  clarifications  and 
anticircumvention  inquiries.  The 
Department  intends  to  publish  future 
lists  within  30  days  of  the  end  of  each 
quarter. 
EFFECTIVE  date:  November  2. 1904. 

FOM  FumHEN  mfohmation  contact: 
Jason  R.  Field  or  Wendy  J.  Frankel. 
Office  of  Antidumping  Compliance, 
Impori  Administration,  international 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
D.C.  20230:  telephone:  (202)  482-5222/ 
5253. 

Background 

The  Department's  regulations  (19  CFR 
352.20(d)(8)  and  355.2g(dM8))  provide 
that  on  a  quarterly  basis  the  Secretary 
will  pubbsh  in  the  Federal  Register  a 
list  of  scope  rulings  completed  within 
(he  last  three  months. 

This  notice  lists  scope  rulings  and 
anticirciunvention  inquiries  completed 
between  April  1. 1994.  and  June  30. 
1994,  and  pending  scope  clarification 
and  antidrcumventioo  inquiry  requests. 
The  Department  intends  to  publi^  in 


October  1994  a  notice  of  scope  rulings 
and  anticircumvention  inquiries 
completed  between  July  1, 1994.  and 
September  30. 1994.  as  well  as  pending 
scope  clarification  and 
anticircumvention  inquiry  requests. 

The  following  lists  provide  the 
country,  case  reference  number. 
requester(s),  and  a  brief  description  of 
either  the  ruling  or  product  subject  to 
the  request. 

I.  Scope  Ridings  Completed  Between 
April  1, 1904,  and  June  30, 1904 

Country:  People's  Republic  of  China 

A-5  70-504:  Petroleum  Wax  Candles 
A.J.  Cohen — Set  155  hobday  taper 
wax  candles  are  within  the  scope  of 
the  order,  and  Set  1 54  holiday  taper 
wax  candles  are  outside  the  scope 
of  the  order.  Signed  6/6/94. 
Kole  Imports — Certain  holiday  taper 
wax  candles  are  outside  the  scope 
of  the  order.  Signed  6/6/94. 

Country:  Brazil 

A-351-603:  Bmss  Sheet  and  Strip 
Eluma  International  Inc. — Certain 
brass  circles  are  outside  the  scope 
of  the  order.  Signed  6/6/94. 

Country:  Japan 

A-586-405:  Cellular  Mobile  Telephones 
and  Subassemblies 
Mitsubishi  Electric  Corp..  Mitsubishi 
Electronics  America,  Inc., 
Mitsubishi  Consimier  Electronics 
America,  Inc. — Electronic  Models 
MT109  and  MT119  Portable 
Cellular  Telephones  are-outside  the 
scope  of  the  order.  Signed  6/8/94. 
Antel  Communications  Corporation 
and  Tottori  Sanyo  Electric  Co., 
Ud.— Sanyo  Model  CMP  351 
portable  cellular  telephone  and 
Antel  Model  STR  1600  portable 
cellular  telephane  are  outside  the 
scope  of  the  order.  Signed  5/4/94. 
Toyocom  U.S.A.  inc. — ^Temperature 
compensated  crystal  oscillators 
(TCXOs)  and  High  Frequency 
Crystal  Mechanical  filters  (HCM 
filters)  are  outside  the  scope  of  the 


order.  Signed  5/27/94. 
A-588-e23:  Professional  Electric 
Cutting  Tools 
MakiU  Inc..  Makita,  U.S.A.— Router 
-  models  3621  and  3621A  are  outside 
the  scope  of  the  order.  Signed  4/12/ 
94. 
Makita  Inc..  Makita.  U.S.A.^'lanner 
model  1912B  is  outside  the  scope  of 
the  order.  Signed  6/6/94. 
Coimtry:  Germany 

A-428-801:  Antifriction  Bearings  (other 
than  Tapered  Roller  Bearings)  and 
Paris  Thereof 
SKF — Certain  textile  machinery 
components  are  outside  tlie  scope 
of  the  order.  Signed  6/6/94. 
Country:  Taiwan 
A-5  70-808:  Lug  Nuts 
Consolidated  International — Certain 
hex  size  lug  nuts  are  within  the 
scope  of  the  order.  Signed  4/19/94. 

n.  Anticircumvention  RuUags 
Conpleted  Between  April  1,  lOM,  and 
June  30. 1994 

None. 

III.  Scope  Inquiries  Terminated 
Between  April  1, 1994,  and  June  30, 
1994 

Country:  People's  Republic  of  China 

A-570-504:  Petroleum  Wax  Candles 
E  &  G  Company — Clarification  to 
determine  whether  certain  musical 
holiday  wax  candles  are  within  the 
scope  of  the  order.  Terminated  4/ 
29/94. 

Country:  Japan 
A-588-823:  Professional  Electric 

Cutting  Tools 
Makita  Inc..  Makita,  U.S.A.— 
Clarification  to  determine  whether  a 
bench  top  tile  saw  is  within  the 
scope  of  the  order.  Terminated  4/ 
19/94. 

IV.  Anticircumvention  Inqoiries 
Terminated  Betwreen  April  1, 1994,  and 
June  30, 1994 

Country:  Japan 


A-588-807:  Industrial  Belts  and 
Components 
BRECOFLEXCorp.— 
Anticircumvention  inquiry  to 
determine  whether  the  order  is 
being  circumvented  by  the. 
processing  of  Japanese  belting  into 
belts  in  Mexico  before  importation 
into  the  United  States.  Terminated 
5/6/94. 

V.  Pending  Scope  aerification  Requests 
asof  June  30. 1994 

Country:  Mexico 

A-201-605:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co..  Century  Tube 
Corp..  CSI  Tubular  Productions. 
Inc..  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp..  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruUng  issued  on 
1/13/94. 
Country:  Brazil 

A-351-809:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Allied  Tube  &  Conduit  Corp.. 
American  Tube  Co..  Century  Tube 
Corp.,  CSI  Tubular  Productions. 
Inc.,  Laclede  Steel  Co.,  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
Hne  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
1/13/94. 
A-351-503:  Iron  Construction  Castings 
Southland  Marketing — Clarification  to 
determine  whether  certain  cast  iron 
grates  and  frames  are  within  the 
scope  of  the  order. 
Country:  People's  Republic  of  China 
A-5  70-001:  Potassium  Permanganate 
Aerostat  Inc. — Clarification  to 
determine  whether  certain  plastic 
igniter  spheres  are  within  the  scope 


of  the  order. 
A-570-504:  Candles 
Two's  Company— Clarification  to 
determine  whether  certain 
decorated  pillar  candles  and  red 
and  gold  angel  taper  candles  are 
within  the  scope  of  the  order. 
West  Coast  Liquidators — Clarification 
to  determine  whether  certain 
holiday  object  candles  and  certain 
holiday  figurine  tapers  are  within 
the  scope  of  the  order. 
Star  Merchandise— Clarification  to 
determine  whether  certain  wax- 
filled  containers  are  within  the 
scope  of  the  order. 
Scentex.  Inc.— Clarification  to 
determine  whether  Earth  Scents 
brand  potpourri  candle  is  within 
the  scope  of  the  order. 
Success  Sales — Clarification  to 
determine  whether  certain  holiday 
pillar  candles  are  within  the  scope 
of  the  order. 
A-570-502:  Iron  Construction  Castings 
Jack's  International — Clarification  to 
determine  whether  certain  cast  iron 
area  drains  are  within  the  scope  of 
the  order. 
Country:  Korea 

A-5B0-609:  Circular  Welded  Non-Alloy 
Steel  Pipe 
/Vllied  Tube  &  Conduit  Corp.. 
American  Tube  Co.,  Century  Tube 
Corp.,  CSI  Tubular  Productions, 
Inc..  Laclede  Steel  Co..  LTV  Tubular 
Productions  Co.,  Sawhill  Tubular 
Division,  Sharon  Tube  Co.,  Tex- 
Tube  Division,  Western  Tube  & 
Conduit  Corp.,  Wheatland  Tube 
Co. — Clarification  to  determine 
whether  pipe  produced  to  API  5L 
line  pipe  specifications  or  to  both 
ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standard  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
1/13/94. 
Country:  Venezuela 

A-307-805:  Circular  Welded  Non-Alloy 
Steel  Pipe 
Self-initiation.  Clarification  to 
determine  wither  pipe  produced  to 
API  5L  line  pipe  specifications  or  to 
both  ASTM  A-53  standard  pipe 
specification  and  the  API  5L  line 
pipe  specification  (dual-certified 
pipe),  when  intended  for  use  as 
standcird  pipe  or  when  actually 
used  as  standard  pipe,  is  within  the 
scope  of  the  order.  Affirmative 
preliminary  scope  ruling  issued  on 
1/13/94. 
Country:  Japan 
A-58&S02:  3Vg"  Micrvdisks 


TDK  Inc.  TDK  Electronics  Co- 
Clarification  to  determine  whether 
certain  web  roll  media  are  within 
the  scope  of  the  order. 
A-5588-014:  Tuners 
Alpine  Electronics— Clarification  to 
determine  whether  certain  car 
radio/stereo  and/or  replacement 
parts,  comprised  of  four 
subassemblies  and  their 
components,  are  within  the  scope  of 
the  finding. 
Fujitsu  Ten  Corporation  of  America- 
Clarification  to  determine  whether 
certain  "fiont  end"  components  of 
car  tuners  are  within  the  scope  of 
the  finding. 
A-588-405:  Cellular  Mobile  Telephones 
and  Subassemblies 
Matsushita  Communication  Industrial 
Co.,  Ltd.,  and  its  related  entities — 
Clarification  to  determine  whether 
certain  portable  telephones, 
subassemblies,  and  components 
thereof  are  within  the  scope  of  the 
order  (five  products). 
Mitsubishi  Electric  Corp..  Mitsubishi 
Electronics  America.  Inc.. 
Mitsubishi  Consumer  Electronics 
America,  Inc.— Clarification  to 
determine  whether  model  2000 
cellular  mobile  telephone  is  within 
the  scope  of  the  order. 
TDK  Corporation  of  America — 
Clarification  to  determine  whether 
Duplexers.  Voltage  Control 
Oscillators,  and  Isolators  are  within 
the  scope  of  the  order. 
JRC  International— Clarification  to 
determine  whether  model  PTR-830 
portable  cellular  telephone  is 
within  the  scope  of  the  order. 
A-588-823:  Professional  Electric 
Cutting  Tools 
Makita  Inc.,  Makita  U.S.A. — 
Clarification  to  determine  whether 
Wood  Surfacer  model  LP1812C  is 
within  the  scope  of  the  order. 
A-588-604:  Tapered  Roller  Bearings 
and  Parts  Thereof 
Koyo  Seiko— Clarification  to 
determine  whether  certain  forgi^gs 
are  within  the  scope  of  the  order. 
Affirmative  preliminary  ruling 
issued  on  2/28/94. 
A-588-814:  Polyethylene  Terephthalate 
(PET)Filim 
Kimoto  U.S.A.  Inc. — Clarification  to 
determine  whether  certain  Anti- 
Static  Clear  Film  is  within  the    • 
scope  of  the  order. 
Tektronix  Inc.,  Tektronix  Asia- 
Clarification  to  determine  whether 
overhead  projection  film  model 
4681  and  model  4684  are  within  the 
scope  of  the  order. 
A-588-055:  Acrylic  Sheet 
Siunitomo  Chemical  America,  Inc. — 
Clarification  to  determine  whether 
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acrylic  shael  with  Ught  scattering 
ptopaitiw  Is  within  the  scope  of  the 
order. 

Country:  Argentine 

C-357-803:  Leather 
Petitioners — Clerificatioo  to 
determine  whether  upper  bovine 
leather  without  hair  on.  not  whole, 
prepared  after  tanning  its  within  the 
scope  of  the  countervailing  duty 
order. 

County:  Sweden 

A-401-040:  StainJess  Steel  Plate 
Annco.  Inc.  C.O.  Carlson.  Allegheny 
Ludlum  Corp.,  end  Washington 
Steel  Corp. — Clarification  to 
determine  whether  Stavax,  Ramax, 
and  ^<04L  are  whthin  the  scope  of 
the  finding. 
Avesta  Sheffield — Clarification  to 
determine  whether  stainless  steel 
"hot  bands"  are  within  the  scope  of 
the  finding. 

Country:  Germany 

A-428-801:  Antifriction  Bearingf  (other 
than  Tapered  Roller  Bearings)  and 
Parts  Thereof 
Rotek — Garification  to  determine 
whether  certain  "slewing  rings"  are 
within  the  scope  of  the  order. 
Kaydon — Clarification  to  determine 
whether  certain  "slewing  rings"  are 
within  the  scope  of  the  order. 
Consolidated  Saw  Mill  International 
(CSMI)  Inc.— Clarification  to 
determine  whether  certain  Cambio 
bearings  contained  in  its  sawmill 
deberker  are  within  the  scope  of  the 
order. 

VI.  Pending  Anticircuinventian  Inquiry 
Requests  as  oflune  30. 1904 

Country:  Mexico 

A-201-806:  Steel  Wire  Rope 
Committee  of  Domestic  Steel  Wire 
Rope  and  Specialty  Cable 
MfflQufacturers — Ant  icircum  vention 
inquiry  to  determine  whether  a 
producer  of  steel  wire  rope  in 
Mexico  is  circumventing  the 
antidumping  order  by  importing 
steel  wire  strand  into  the  United 
States  where  it  is  wound  into  steel 
wire  rope. 

VII.  Correction  to  Scope  Rulings 
Completed  Betwaen  January  1, 1994, 
and  March  31, 1994 

Country:  Japan 

A-588-405:  Cellular  Mobile  Telephone 
and  Subassemblies 
Sony  Corporation  and  Sony 
Electronics  Inc.— Model  CM-H333 
and  subassemblies  thereof  are 
outside  the  scope  of  the  order. 
Signed  1/28/94. 
Interested  parties  are  invited  to 

comment  on  the  accuracy  of  the  list  of 

pending  scope  clarification  requests. 


Any  comments  should  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration,  IntematioiMl  Trade 
Administratioo.  Room  B-099,  U.S. 
Department  of  Commerce.  14th  Street 
and  Coostitutiao  Avenue,  NW., 
Washington.  DC  20230. 

Dated:  October  17, 1994. 
Joaeph  A.  Spatrini, 

Deputy  Auistaat  Sacrttaiyfor  Compliance. 
(FR  Doc.  94-27063  Filed  11-1-94;  S:45  ami 


Minority  Business  Developmsnt 
Agency 


Business  Development  Center 
Applications:  Columbia,  SC 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 
action:  Notice. 

SUMMARY:  In  aocasdance  wridi  Executive 
Order  11625  and  15  U.S.C  1512.  the 
Minwity  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Columbia.  South 
Carolina  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end,  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of  . 
minority  individuals  and  firms;  to  offer 
a  full  range  of  cUent  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business,  the  MBDC  will 
provide  service  in  the  Colimibia,  South 
Carolina  Metropolitan  Area.  The  award 
number  of  the  MBDC  will  be  04-10- 
95003-01. 

DATES:  The  closing  date  for  applications 
is  December  16,  1994.  AppUcations 
must  be  received  in  the  Atlanta  Regional 
Office  on  or  before  December  16. 1994. 
A  pre-application  conference  will  be 
held  on  November  29,  1994,  at  9  a.m., 
at  the  Atlanta  Regional  Office. 
ADDRESSES:  U.S.  Department  of 
Commerce.  Minority  Business 
Development  Agency,  Atlanta  Regional 
Office.  401  West  Peachtree  Street.  NW., 
Suite  1715.  AtUnU,  Georgia  30308- 
3516. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Henderson  at  (404)  730-3300. 
SUPf>t.EMENTARY  MFORMATKM: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (12  montiis) 
from  April  1, 1995  to  March  31, 1996. 


is  estimated  at  $190,971.  The  total 

Federal  amount  is  $169,125  and  is 
composed  of  5165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  project 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereoL 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  finn  in  providing 
business  development  services  (10 
points):  the  firm's  approach  (tedmiques 
and  methodologies)  to  performing  the 
work  requirements  inchided  in  the 
application  (25  points);  and  the  firm's 
estimated  cost  for  providing  sudi 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  most  likely  to 
further  the  piupoee  of  the  MBDA 
program.  Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  application  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award  Periodic 
reviews  culminating  in  )rear-lo-date 
evaluations  will  be  conducted  to 
determine  if  funding  for  the  project 
should  continue.  Continued  funding 
will  be  at  the  total  discretion  of  MBDA 
based  on  such  factors  as  the  MBDC's 
performance,  the  availability  of  fiinds 
and  Agency  priorities. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  ftom 


$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372,  "Intetgovenunental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
project  include  audit  funds  for  non-CPA 
recipients.  In  event  that  a  CPA  firm 
wins  the  competition,  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  appUcation  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
address.  The  collection  of  information 
requirements  for  this  project  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
control  number  0640-0006. 

Awards  under  this  program  shall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
financial  assistance  awards. 

Pre-Award  Costs 

Applicants  are  hereby  notified  that  if 
they  incur  any  costs  prior  to  an  award 
being' made,  they  do  so  solely  at  their 
#wn  risk  of  not  being  reimbursed  by  the 
Government.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  funds  shall  be 
made  to  an  appficant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  one  payment  is 
received,  or  other  arrangements 
satisfJactoiy  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  are  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  otOer  matters  which 
significantly  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminate  any  grant/cooperative 
agreement  in  whole  or  in  fiart  at  any 
time  before  the  date  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 


with  the  conditions  of  the  grant/ 
cooperative  agreement  Examples  of 
some  of  the  conditions  wliich  can  cause 
termination  are  failure  to  meet  cost- 
sharing  requirements;  unsatisfactory 
perfonnance  of  the  MBDC  work 
requirements:  and  reporting  inaccurate 
or  inflated  claims  of  cUent  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  false  statement  on  an  application 
for  Federal  financial  assistance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C  1001. 

Primary  Applicant  Certifications 

All  primary  applicants  must  submit  a 
completed  Form  CI>-511, 
"Certifications  Regarding  Debarment, 
Suspension  and  Other  Responsibihty 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarment  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26,  Section  105)  are  subject 
to  15  CFR  Part  26,  "Nonprocurement 
Debarment  and  Suspension"  and  the 
related  section  of  the  certification  torm 
prescribed  above  applies. 


Drug  Free  Woricpla 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subject  to  15  CFR 
Part  26,  Subpart  F.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobbying 

Persons  (as  defined  at  15  CFR  Part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.S.C  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions." 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
appUes  to  apphcations/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  $100,000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affiected  programs,  whichever  is 
greater.  * 

Anti-Lobbying  Disclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LIX.  "Disclosing  of 
Lobbying  Activities."  as  required  under 
15  CFR  Part  28,  Appendix  B. 


Loiver  TierCCTtificatioBS 

Recipients  shall  require  applications/ 
bidders  for  subgrants,  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  award 
to  submit,  if  applicable,  a  completed 
Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Levying" 
and  disclosure  form,  SF-^JX, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and  (b). 

(Catalog  of  Federal  Domestic  Assistance) 
1 1 .800    Minority  Business  Development 
Center. 

Dated:  October  26, 1994. 
Donald  L.  Powers. 

Federal  Registnr  Liaison  Officer.  Minority 
Business  Development  Agency. 
IFR  Doc.  94-27113  Filed  11-1-94:  8:45  am] 
BtLUNO  CODE  3S1«-21-M 


National  Oceanic  and  Atmospheric 
Administration 

[ID.  072884C] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceenic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Extension  of  comment  period  on 
draft  stock  assessments  and  Potential 
Biological  Removal  (PBR)  workshop 
reports. 

SUMMAfy:  NN4FS  is  extending  the 
comment  period  on  its  stock 
assessments  and  PBR  workshop  report 
in  consideration  of  the  complexity  of 
the  issues  surrounding  both  the  stock 
assessments  and  the  PBR  workshop 
report. 

DATES:  Comments  on  the  draft  stock 
assessment  reports  and  the  report  of  the 
PBR  w'orkshop  must  be  received  by 
December!.  1994. 
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AOOAESSES:  Send  comments  to  Chief, 
Marine  Mammal  Division,  OfHce  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3228;  Fax:  (301)  713-0376. 
FOfl  FURTHER  MFORMATKM  CONTACT: 
Thomas  C.  Eagle  with  the  Office  of 
Protected  Resources  at  (301)  713-2319. 
SUPPt^MENTARY  INFORMATION:  On  August 
9, 1994,  NMFS  published  a  Federal 
Register  notice  aimouncing  the 
availability  of  draft  stock  assessment 
reports  and  PBR  workshop  reports  (59 
FR  40527).  The  stock  assessment  reports 
are  required  under  the  new  section  117 
of  the  Marine  Mammal  Protection  Act 
Amendments  of  1994  (Public  Law  103- 
238).  A  summary  of  the  stock 
assessment  reports,  sf)ecifying 
geographical  range,  regional 
designation,  minimum  abundance 
estimate,  PBR,  and  estimated  human- 
caused  mortality  for  each  stock,  was 
followed  by  a  designation  of  strategic  or 
nonstrategic.  The  PER  workshop, 
consisting  of  NMFS  and  U.S.  Fish  and 
Wildlife  Service  scientists,  was 
convened  to  develop  an  initial  approach 
for  promoting  consistent  national 
interpretation  of  parameters  to  be  used 
in  draft  stock  assessment  reports, 
including  the  calculation  of  PBR. 

The  imtial  comment  period  for  NMFS 
draft  stod  assessment  and  PBR 
workshop  reports  was  scheduled  to  end 
on  November  7, 1994.  In  response  to 
concern  that  the  public  comment  period 
was  inadequa'e,  given  the  scope  of  the 
issues  surroundi{)g  the  assessments  and 
the  workshop  reports,  NMFS  extends 
the  comment  period  and  welcomes 
comments  received  by  December  1, 
1994.  Comments  must  be  received  in  the 
Office  of  Protected  Resources  by 
December  1  to  be  fully  considered. 
Therefore,  those  submitting  comments 
close  to  that  date  should  fax  their 
comments  or  call  to  ensure  their 
comments  arrived  via  mail. 

Dated:  October  26. 1994. 
WUliam  W.  Fox.  Jr.. 

Director.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
IFR  Doc.  94-27085  Filed  n-Ol-94;  8:45  am] 
BN.UNO  COM  Mie-tS-P 

P.O.  102604q 

North  Pacific  Fishery  Manageinent 
Council;  Plan  Team  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  meetings. 


summary:  The  North  Pacific  Fishery 
Management  Council's  Gulf  of  Alaska 
and  Bering  Sea/Aleutian  Islands 
groundfish  fishery  management  plan 
teams  will  hold  a  meeting  on  November 
14-18.  1994.  at  the  Alaska  Fisheries 
Science  Center,  7600  Sand  Point  Way, 
N£.,  Room  2079,  Building  4,  Seattle, 
WA. 

The  meetings  will  begin  at  1  p.m.  on 
November  14.  The  agenda  includes  the 
following: 

1.  Review  available  stock  assessments 
and  catch  statistics  and  prepare  final 
stock  assessment  docimients  for  the 
1995  groundfish  fisheries  in  the  Gulf  of 
Alaska  and  Bering  Sea/ Aleutian  Islands; 

2.  Review  status  of  plan  amendment 
analyses,  and  provide  input  as 
necessary:  and 

3.  Prioritize  research  needs. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell  or  Jane  DiCosimo, 
North  Pacific  Fishery  Management 
Council.  P.O.  Box  103136,  Anchorage, 
AK  99510;  telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  )udy 
Willoughby,  (907)  271-2809.  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  October  27, 1994. 
David  S.  Cmtiii. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-27189:  Filed  11-1-94;  8:45  am) 
MLUNQ  coot  Ml»-n-f 


P.O.  10a694A] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  committee  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  has  appointed  an 
industry  committee  to  study  the  issue  of 
insurance  coverage  for  fisheries 
observers,  including  ways  to  decrease 
costs  and  methods  to  more  evenly 
distribute  the  costs  of  observer  coverage 
throifghout  the  North  Pacific  fishing 
fleet.  The  Committee  will  hold  its  first 
meeting  on  November  4, 1994,  at  the 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way,  NE.,  Seattle,  WA. 

The  meeting  will  begin  at  9  a.m.,  in 
Room  1055  (C5bserver  Training  Room)  in 
Building  4. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Oliver,  Deputy  Director,  North     • 
Pacific  Fishery  Management  Council, 
P.O.  Box  103136,  Anchorage,  AK  99510; 
telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Judy 
Willou^by,  (907)  271-2809,  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  October  27, 1994. 
David  S.  Crastin, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-27181  Filed  10-28-44;  1:44  pm| 

BiLUMQ  COOC  M10-21-P 


COMMTTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Rber  Textile 
Products  Produced  or  Manufactured  in 
Mauritius 

October  27, 1994.  -      ^ 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  3, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
SpeciaUst,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  for  swing  and 
carryforward.  The  limit  for  Categories 
341/641  is  being  reducing  to  account  for 
the  swing  being  applied. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
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see  59  FR  1935,  published  od  January 
13, 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman,  Conunittee  for  the  hnplementatjon 
of  Textile  Agreements. 


ir  the  faBplenwntatian  of  Textile 
Agreementi 

October  27, 1994. 
Commissioner  of  Customs, 
Depaiiment  of  the  TreasurY.  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  7. 1994.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  AgraemenU.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-noade  fiber,  silk  biend  and  otlier 
vegeuble  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Mauritius  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31. 1994. 

Effective  on  November  3, 1994,  you  are 
directed  to  amend  further  the  directive  dated 
lanuary  7, 1994  to  adjust  the  limits  for  the 
following  categories,  as  provided  under  the 
temis  of  the  current  bilateral  agreement 
between  the  Govemmento  of  the  United 
States  and  Mauritius: 


Category 

Adjusted  twelve-month 
limit' 

Levels  not  in  a 

group 
340«40 

341/641  „ 

588,000  dozen  o( 
wtiich  not  more  tfian 
319,560  dozen  Shan 
t>e  in  Categories 
340-Y/640-Y2. 

302.631  dozen. 

tiave  not  t>een  adjusted  to  ao- 
imports  exported  after  Decemt)er 

340-Y:     orWy     HTS     numbers 

620620.2020,    6205.20.2046, 

and    6205.20.2060;    Category 

HTS    numt)ers    6205.30.20l0, 

6205.30.2050  and 


'The  limits 
count  for  any 
31, 1993. 

^Category 
6205.205015, 
6205.20.2050 
640-Y:    only 
6205.302020, 
6205.302060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  «vithin  the  foreign  afiairs 
exception  to  the  rulemaking  provisions  of  5 
i;.S.C  553(aUl). 

Sincerely, 

Rita  a  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doa  94-27114  Filed  11-1-^94;  8:45  ami 

ijsie-on-r 


Adjustment  of  Import  Umtts  for  Certain 
Cotton.  Man-Made  Hber,  Silk  Blend 
and  Other  Vegetalile  Fiber  TextHe 
Products  Produced  or  Manufactured  in 
Thailand 

October  27. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 


EFFECTIVE  DATE:  October  27, 1994. 
FOp  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port  or  call 
(202)  927-6717.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)  482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authorttjr:  Executive  Order  11651  of  March 
3, 1972,  as  anwnded;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1864). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing  and  carr)- forward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
pubUshed  on  November  29, 1993).  Also 
see  59  FR  21962,  published  on  April  28. 
1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  iiaplenientation  of  Textile 
Agreements 
October  27. 1994. 
Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  April  21. 1994.  by  the 
Chairman,  Conunittee  ka  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imfXMls  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  »ad  tmttiie  products. 


produced  or  manufectured  in  Thailand  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1994  and  extends 
through  December  31, 1994. 

Effiective  on  October  27, 1994,  you  are 
directed  to  amend  the  directive  dated  April 
21 .  1994  to  adjust  the  limits  for  the  following 
categories,  as  providad  under  the  terms  of  the 
current  bilateral  apeement  between  the 
Governments  of  the  United  States  and 
Thailand: 


Category 


Leveis  in  Gmup  I 
219  _... 


313 

369-02  . 
369-S'.. 

604  


619 


Sut)(evels^  Group 

334^34 

335/635«35 


Adjusted  t«welve-mont) 


4,768,413  square  me- 
ters. 

16299.054  square  me- 
ters. 

182238  kilograms. 

252.483  tdtograms. 

596,327  Idiograms  of 
*^iich  not  more  than 
382,316  tdtograms 
Shan  be  in  Category 
604-A*. 

5.734.742  square  me- 
ters. 


524,881  dozen. 
417213  dozen. 


^  The  limits  have  not  twen  ailjusted  to  ac- 
count for  ar>y  imports  exported  after  December 
31.  1993. 

^Category  369-D:  only  HTS  nun*ers 
6302.60.0010,  6302.dl.0005  and 

6302.91.0045. 

3  Category     369-S:     only     HTS     nurrtjer 
6307.102005. 
^^;Cate^604^:     onfy     HTS     nun*«r 

The  Comminee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  witiiin  the  foreign  affeirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(e)(1). 

Sincerely. 
Rita  D.  Hayes. 

Otairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
IFR  Doc.  94-27115  Filed  11-1-94;  8:45  ami 
BILUNG  COOC  3S1»-0«)-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Public  Scoping  Meeting  for 
the  Relocation  of  Navy  Reservists 
From  Naval  Reserve  Readiness  Center 
at  Lake  Union  and  the  Replacement  of 
the  Army  Reserve  Center  at  Fort 
Lawton,  Seattie,  WA 

Pursuant  to  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
J969  as  implemented  by  the  Council  on 
Environmental  Quahty  regulations  (40 
CFR  Parts  1500-1508).  the  Department 
of  the  Navy  and  Department  of  Army 
announce  their  intention  to  conduct  a 


UMI 
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scoping  meeting  for  the  preparation  of  a 
Draft  ^vironmental  Impact  Statement 
(DEIS)  for  the  proposed  relocation  of 
Navy  reservists  from  the  Naval  Reserve 
Readiness  Center  at  Lake  Union  and  the 
replacement  of  the  Army  Reserve 
training  facilities  currently  located  in 
the  500  Area  at  Fort  Lawton. 

This  notice  augments  the  Notice  of 
Intent  to  prepare  a  DEIS  for  this 
proposed  action  that  was  published  in 
the  October  12, 1994  Federal  Register. 

The  Chief  of  Naval  Reserve  and  U.S. 
Army  Reserve  Command's  preferred 
alternative  is  to  construct  and  operate  a 
120,000  square  foot  Joint  Use  Reserve 
Center  in  the  southwest  comer  of  Fort 
Lawton,  near  the  existing  124th  Army 
Reserve  Command  Headquarters.  The 
DEIS  will  consider  other  sites  on  Fort 
Lawton,  as  well  as  other  Federally- 
owned  utes  in  the  Seattle  area.  The 
DEIS  will  also  evaluate  taking  no  action, 
and  constructing  sepfuate  aS  well  as 
(oint  facilities. 

A  public  scoping  meeting  hasbeen 
J  scheduled  to  solicit  comments  about  the 
issues  that  need  to  be  addressed  in  the 
DEIS.  The  meeting  will  be  held  at  7:00 
PM  on  November  17.  1994  at  the  Blaine 
Elementary  School  auditorium,  2550 
34th  Ave.  West,  Seattle.  WA.  A  brief 
presentation  identifying  the  proposed 
action  and  the  EIS  process  will  precede 
a  request  for  public  comments.  It  is 
important  that  federal,  state,  and  local 
agencies,  and  interested  individuals 
take  the  opportunity  to  identify 
environmental  concerns  that  should  be 
addressed  in  the  DEIS. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  on  the  scoping  issues 
in  addition  to,  or  in  lieu  of,  oral 
comments  at  the  coping  meeting.  Each 
speaker  will  be  limited  to  five  minutes 
at  the  meeting.  Written  comments  must 
be  received  by  December  15, 1994. 
Comments  should  be  sent  to 
Engineering  Field  Activity  Northwest, 
Naval  Facilities  Engineering  Command, 
Attn:  Mr.  Don  Morris,  Code  232DM, 
3505  NW  Anderson  Hill  Road,  Silver 
Dale,  WA  98383-7929.  Questions 
concerning  this  notice  should  be 
directed  to  Mr.  Morris  at  (206)  396- 
5976. 

Dated:  October  28. 1994. 
Saundra  K.  Mslancon, 
Alternate  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-27150  Filed  11-1-94;  8:45  am] 
HLUNQ  COM  3S10^AC-M 


DEPARTMENT  OF  EDUCATION 

Indian  Education  National  Advisory 
Council;  Meatlng 

AGENCY:  National  Advisory  Council  on 
Indian  Education,  Education. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Advisory  Coimdl  on  Indian  Education. 
This  notice  also  describes  the  functions 
of  the  Council.  Notice  of  this  meeting  is 
required  under  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

DATES  AND  TME:  November  14-17, 1994 
from  9:00  a.m.  until  5:00  p.m.  daily  or 
until  the  conclusion  of  business. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Denver  Marriott  Southeast,  Interstate 
25  at  Hampden  Avenue,  Denver, 
Colorado  80222,  (303)  758-7000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  K.  Chiago,  Executive  Director, 
National  Advisory  Council  on  Indian 
Education,  330  C  Street  SW.,  Room 
4072.  Switzer  Building,  Washington,  DC 
20202-7556.  Telephone:  (202)  205- 
8353. 

SUPPLEMENTARY  INFORMATION:  The 
National  Advisory  Council  on  Indian 
Education  is  established  under  section 
5342  of  the  Indian  Education  Act  of 
1988  (25  U.S.C.  2642).  The  council  is 
established  to,  among  other  things, 
assist  the  Secretary  of  Education  in 
carrying  out  responsibilities  under  the 
Indian  Education  Act  of  1988  (Part  C, 
Title  V,  Pub.  L.  100-297)  and  to  advise 
Congress  and  the  Secretary  of  Education 
with  regard  to  federal  education 
programs  in  which  Indian  children  or 
adults  participate  or  from  which  they 
can  benefit  and  submit  a  hst  on 
nominees  for  the  position  of  Director, 
Office  of  Indian  Education. 

The  Chairman  of  the  National 
Advisory  Council  on  Indian  Education, 
Eddie  L.  Tullis,  has  called  for  a  meeting 
of  the  full  Council,  November  14-17, 
1994.  On  Monday  morning  from  9:00 
a.m.  to  12:00  p.m.  the  agenda  will 
include  a  general  business  session  and 
the  following  activities:  election  of  new 
officere  for  the  1995  fiscal  year; 
committee  development;  and  an  update 
of  the  reauthorization  of  the  Elementary 
and  Secondary  Education  Act  which 
includes  the  Indian  Education  Act. 

The  closed  portion  of  the  meeting  will 
be  held  on  Monday  afternoon  from  1:00 
p.m.  to  5:00  p.m.  and  will  be  devoted 
to  discussing  personnel  issues  related  to 
the  search  process  for  a  director  for  the 
Office  of  Indian  Education  and  the 


internal  staffing  structure  of  the  NACIE 
office.  All  discussions  held  in 
conjunction  with  the  selection  of  a 
director  for  the  Office  of  Indian 
Education  and  NACIE's  internal 
organization  will  involve  mattera  which 
relate  solely  to  the  internal  personnel 
rules  and  practices  of  the  Coimcil  and 
are  likely  to  disclose  information  of  a 
personal  nature  where  disclosure  would 
constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy  if 
conducted  in  open  session.  Such 
matters  are  protected  by  exemptions  (2) 
and  (6)  of  section  552b(c)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  94-409:  5  U.S.C  552b(c). 

Tuesday's  agenda  is  open  and  will 
include  any  unfinished  business  frtim 
the  previous  day's  morning  session; 
work  as  previously  delegated  by 
committee;  and  the  development  of  a 
fiscal  year  1995  workplan  and  future 
goals  of  the  Council.  Wednesday  and 
Thursday  will  be  devoted  to  work  group 
discussions  that  will  further  outline  the 
work  of  the  council  for  the  current  fiscal 
year  and  beyond  based  on  the  recently 
reauthorized  Elementary  and  Secondary 
Education  Act  of  1994.  Included  also 
will  be  an  opportimity  for  public 
participation  in  Council  discussions. 
Interested  individuals  may  contact  the 
NAQE  office  for  a  final  agenda  the  week 
prior  to  the  meeting  date. 

Records  shall  be  kept  of  all  Council 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Advisory  Council  on  Indian  Education 
located  at  330  C  Streets  SW..  room, 
4072,  Washington,  DC  20202-7556  from 
the  hours  of  9:00  a.m.  to  4:30  p.m. 
Monday  through  Friday,  except 
holidays. 

Dated:  October  21, 1994. 
Robert  K.  Chiago, 

Executive  Director.  National  Advisory 
Council  on  Indian  Education. 
(FR  Doc.  94-27194  Filed  11-1-94;  8:45  ami 
BILLING  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Enargy  Regulatory 
Commission 


[Docket  No.  ER92-692-004,  at  al.] 

Yankee  Atomic  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

October  26, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  Yankee  Atomic  Electric  Company 

(Docket  No.  ER92-592-0O4] 

Take  notice  that  on  October  20, 1994, 
Yankee  Atomic  Electric  Company 
(Yankee),  tendered  for  filing  its 
compliance  refund  report  pursuant  to 
the  Commission's  order  issued  Jime  15. 
1994. 

Copies  of  the  tendered  filing  have 
been  served  by  Yankee  upon  the  other 
parties  to  the  above-captioned 
proceeding. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Northwest  Regional  Transmission 
Association 

[Docket  No.  ER95-19-000) 

Take  notice  that  on  October  20, 1994, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  on  behalf  of 
itself,  Puget  Sound  Power  &  Light 
Company,  City  of  Tacoma  Department 
of  PubUc  Utilities,  Western  Montana 
Generation  and  Transmission 
Cooperative,  Inc.,  Pacific  Northwest 
Generating  Cooperative,  and  Tenaska 
Power  Services  (together,  the  Filing 
Parties)  a  letter  of  support  for  the 
Northwest  Regional  Transmission 
Association  from  PacifiCorp. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  New  England  Power  Company 

(Docket  No.  ER95-35-000] 

Take  notice  that  on  October  13, 1994, 
New  England  Power  Company,  tendered 
for  filing  its  Interconnection  System 
Study  Agreement  with  Altresco  Lynn 
Limited  Partnership. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Potomac  Edison  Company 

(Docket  No.  ER95-3»-O00] 

Take  notice  that  on  October  14, 1994. 
The  Potomac  Edison  Company, 
tendered  for  filing  proposed  changes  in 
its  FERC  Electric  Tariff,  First  Revised 
Volume  No.  3.  The  proposed  changes 
would  increase  revenues  from 
jurisdictional  sales  and  service  by  $3.81 
milUon  based  on  the  twelve  month 
period  ending  December  31, 1995.  The 
proposed  effective  date  for  the  increased 
rates  is  January  1, 1995. 

Copies  of  the  filing  have  been 
provided  to  the  Pennsylvania  Public 
Utility  Commission,  the  Maryland 
Public  Service  Commission,  the  Virginia 
State  Corporation  Commission,  the  West 
Virginia  Public  Service  Commission, 
and  all  parties  of  record. 


Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Illinois  Power  Company 

(Docket  No.  ER95-42-000] 

Take  notice  that  on  October  18, 1994, 
Illinois  Power  Company  (Illinois) 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and  Electric 
Clearinghouse,  Lie.  (ECI).  Illinois  states 
that  the  purpose  of  this  agreement  is  to 
provide  for  the  buying  and  selling  of 
capacity  and  energy  between  Illinois 
and  ECI. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  Nos.  ER95-44-000  and  EC95-2-000] 
..  Take  notice  that  on  October  18, 1994, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG),  tendered  for 
filing  the  following:  (1)  A  request  for 
authorization  to  sell  facilities  used  for 
transmission  of  electric  energy  in 
interstate  commerce,  pursuant  to 
§  203(a)  of  the  Federal  Power  Act.  and 
(2)  an  amendment  to  its  Agreement  with 
Niagara  Mohawk  Power  Corporation 
(NMPC),  designated  NYSEG  Rate 
Schedule  FERC  No.  90,  pursuant  to 
§  203(b)  of  the  Federal  Power  Act. 

The  filings  concern  the  sale  (the 
"TransacUon")  of  10.04  miles  of  69  kV 
electric  transmission  line  and  certain 
related  facihties  and  property  rights  to 
NMPC;  and  an  amendment  to  a  facilities 
charge  agreement.  To  the  extent 
necessary,  NYSEG  requests  waiver  of 
the  notice  requirements  so  that  the 
Transaction  may  take  place  and  the 
amendment  may  become  efi^ective  in 
accordance  with  the  terms  of  the 
amendment. 

Copies  of  the  filing  were  served  upon 
the  Niagara  Mohawk  Power  Corporation 
and  on  the  Public  Service  Commission 
of  the  State  of  New  York. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Montaup  Electric  Company 

[Docket  No.  ER95-45-000] 

Take  notice  that  on  October  18, 1994, 
Montaup  Electric  Company  tendered  for 
filing  its  FERC  Electric  Tariff,  Original 
Volume  No.  ID,  Unit  Sale  Tariff  and  its 
FERC  Electric  Tariff,  Original  Volume 
No.  IV,  System  Sales  and  Exchange 
Tariff.  Tariff  III  provides  for  sales  for 
resale  of  unit  capacity  and  associated 
energy  and  Tariff  IV  provides  for  sales 
for  resale  of  system  capacity  and 
associated  energy.  Tariff  IV  also  allows 


a  buyer  to  provide  capacity  fit)m  one  of 
its  units.  Montaup  requests  that  the 
tariffs  be  allowed  to  become  effective  60 
days  bom  to  date  of  filing,  on  December 
18, 1994. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Puget  Sound  Power  &  Light  Company 

(Docket  No.  ER95-47-000) 

Take  notice  that  on  October  19. 1994. 
Puget  Sound  Power  &  Light  Company 
(Puget)  tendered  for  filing,  as  an  initial 
rate  sdiedule,  the  PNW  AC  Intertie 
Capacity  Ownership  Agreement  by  and 
between  the  United  States  of  America 
Department  of  Energy  acting  by  and 
through  the  Bonneville  Power 
Administration  (Boimeville)  and  Puget, 
together  with  exhibits  thereto  (the 
Agreement).  A  copy  of  the  filing  was 
served  upon  Bonneville. 

Puget  states  that  the  Agreement 
relates  to  the  purchase  by  Puget  of  a 
certain  amount  of  the  transfer  capability 
of  Bonneville's  PNW  AC  Intertie  and 
also  provides  for  Puget  to  (a)  return  to 
Bonneville  an  amount  of  electric  energy 
to  compensate  Boimeville  for 
transmission  losses  and  (b]  under 
certain  conditions,  to  permit  Boimeville 
to  use  Puget's  unused  share  of  the 
transfer  capabihty  of  Bonneville's  PNW 
AC  Intertie. 

Comment  date:  November  10,  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER95-51-000] 

Take  notice  that  on  October  20. 1994. 
San  EMego  Gas  &  Electric  Company 
(SDG&E).  tendered  for  filing  and 
acceptance,  pursuant  to  18  CFR  §  35.12, 
an  Interchange  Agreement  (Agreement) 
between  SDG&E  and  the  City  of  Burbank 
(Burbank). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  2nd  day  of  January.  1995.  or  at 
the  earliest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Pliblic  Utilities  Commission  of  the 
State  of  California  and  Burbank. 

Comment  date:  November  10, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER95-53-0001 

Take  notice  that  on  October  20, 1994. 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E).  tendered  for 
filing,  pursuant  to  18  CFR  §  35.13, 
proposisd  changes  in  its  FERC  Rate 
Schedule  No.  3  for  borderline  sales  to 
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New  York  SUte  Electric  k  Gn 
Corporation.  CHG&E  is  requesting  an 
effective  date  of  December  21. 1993,  for 
this  tariff  rate  change.  Accordingly, 
CHG&E  has  also  requested  a  waiver  of 
Comnussion's  notice  requirements  for 
good  cause  shown. 

CHG&E  has  sent  a  copy  of  this  filing 
to  New  York  State  Electric  &  Gas 
Corporation.  P.O.  Box  3287,  Ithaca.  NY 
14852-3287. 

Comment  date:  November  10. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Duke  ^Bwer  Conpany 

[Docket  No.  ER95-54-0001 

Take  notice  that  on  October  20, 1994. 
Duke  Power  Company  (Duke),  filed 
contract  amendments  to  Rate  Schedules 
contained  in  Duke's  interchange 
agreements  with  South  Carolina  Electric 
&  Gas  Company  (SCE&G)  (Duke  Rate 
Schedule  FERC  No.  293).  The  purpose 
of  this  fihng  is  to  amoid  the  existing 
Spinning  Reserve  Service  Schedules  to 
lessen  the  amount  of  time  one  company 
can  obtain  emergency  capacity  from  the 
other  without  a  demand  charge  and 
eliminate  those  references  to  Spinning 
Reserve  which  are  not  consistent  with 
the  operating  guidelines  of  the  North 
American  Electric  Reliability  Council 
(NERC). 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indianapolis  Power  &  Ligfat 
ConqMuy 

iOockst  Na  ER95-5S-000I 

Take  notice  that  on  October  21, 1994. 
Indianapolis  Power  A  Light  Company 
(IPL),  tendered  for  filing  an  initial  rate 
schedule  consisting  of  ihe 
Interconnection  Agreement  between  IPL 
and  the  Indiana  Municipal  Power 
Agency. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Municipal  Power  Agency  and 
the  Indiana  Utility  Regulatory 
Commission. 

Comment  date:  November  10. 1994,  in 
'  accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Portland  General  Electric  Company 

(Docket  No.  ER95-56-000| 

Take  notice  that  on  October  21 ,  1994, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  a  Short-Term 
Utility  Replacement  Energy  Agreement 
between  Puget  Sound  Power  &  Light 
Company,  Portland  General  Electric 
Company.  PacifiCorp.  the  Washington 
Water  Power  Compwy.  Colockum 
Transmission  Company.  Inc.  and  the 
Bonneville  Power  Administration 


(BPA).  BPA  Contract  No.  DE-MS79- 
94BP94427.  Copies  of  this  filing  have 
been  served  on  the  parties  included  in 
the  service  list  attadied  to  the  filing 
letter. 

The  Agreement  provides  for  BPA  to 
sell  flow  augmentation  replacement 
energy  to  PGE.  PGE  asks  that  the 
Commission  find  that  the  Agreement 
does  not  need  to  be  filed  with  the 
Commission:  and  in  the  alternative,  that 
the  Agreement  be  effective  sixty  (60) 
days  titer  the  date  of  the  instant  filing, 
or  on  the  date  of  acceptance  by  the 
Commission,  whichever  is  sooner. 

Comment  date:  November  10. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Public  Utility  Regulatory  Policies  Act  of 
1978  (PURPA).  Goal  Line  requests  the 
Commission  to  temporarily  waive  the 
operating  and  efficiency  standards  for 
qualifying  cogeneration  facilities  as  set 
forth  in  $  292.205  of  the  Commission's 
Regulations,  implementing  Section  201 
of  PURPA,  as  amended,  18  CFR  292.205. 
with  respect  to  its  49.8  MW 
cogeneration  facility  located  in 
Escondido.  California.  Specifically,  Goal 
Line  requests  waiver  of  the  operating 
and  efficiency  standards  for  the 
calendar  year  1994. 

Comment  date:  Thirty  days  fiom  the 
date  of  publication  in  the  Federal 
Register,  in  accordance  with  Standard 
Paragraph  E  at  the  end  of  this  notice. 


14.  Southern  Company  Services.  Inc.  ,g  jenaska  IV  Texas  Partnen.  Ltd.. 


(Docket  No.  ER95-59-000J 

Take  notice  that  on  October  21, 1994, 
Southern  Company  Services,  Inc..  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Povtrer  Company, 
and  Savannah  Electric  and  Power 
Company  (the  "Southern  Companies"), 
submitted  for  fiUng  Amendment  No.  5 
to  the  Intercompany  Interchange 
Contracted  dated  October  31. 1988.  In 
addition.  Southern  Companies  have 
filed  amendments  to  certain  unit  power 
and  interchange  agreements  between 
Southern  Companies  and  Florida  Power 
&  Light  Company,  Florida  Power 
Corporation,  Jacksonville  Electric 
Authority,  the  City  of  Tallahassee, 
Florida.  South  CaroUna  Public  Service 
Authority,  Duke  Power  Company.  Cajun 
Electric  Power  Cooperative.  Inc..  and 
Gulf  Staites  Utilities  Company, 
respectively.  Southern  Companies  also 
have  informed  the  Commission  of  a 
proposed  change  in  practice  under 
Southern  Companies'  interchange 
contracts  with  Tennessee  Valley 
Authority,  Mississippi  Power  &  Light 
Company,  and  South  Carolina  Electric  & 
Gas  Company.  The  purpose  of  this  filing 
is  to  declare  changes  in  practice  and  to 
amend  energy  rates  ccmtained  in  the 
foregoing  agreements  to  reflect  tlie 
energy-related  costs  incurred  by 
Southern  Companies  to  ensure 
compliance  with  the  Phase  I  sulfur 
dioxide  emissions  limitations  of  the 
Clean  Air  Act  Amendment  of  1990. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Goal  Line,  L.P. 

(Docket  Nos.  QF92-17»-002  and  EL»5-6- 
000] 

Take  notice  that  on  October  18, 1994, 
Goal  Line,  L.P.  (Goal  Line),  tendered  for 
filing  a  request  for  limited  waiver  of  the 
Commission's  Regulations  under  the 


(Docket  No.  QF94-«4-002| 

On  October  20, 1994,  Tenaska  IV 
Texas  Partners,  Ltd.,  (Applicant),  of 
1044  North  115  Street,  Suite  400, 
Omaha,  NebraiHca  68154,  submitted  for 
filing  an  application  for  ceftification  of 
a  faciUty  as  a  qualifying  cogeneration 
facility  pursuant  to  §  292.207(b)  of  the 
Commission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  appUcant,  the 
topping-cycle  cogeneration  facility  will 
be  located  in  Cleburne,  Texas,  and  will 
consist  of  a  combustion  turbine 
generator,  a  heat  recovery  boiler 
equipped  with  duct  burning,  and  an 
extraction/condensing  steam  turbine 
generator.  Steam  recovered  fiom  the 
facility  will  be  used  by  the  applicant  for 
the  manufacturing  of  distill  water  for 
sale  to  a  third  party.  The  primary  energy 
source  will  be  natural  gas.  The 
maximum  net  electric  power  production 
capacity  of  the  facihty  will  be  284  MW. 
Construction  of  the  fociUty  is  scheduled 
to  begin  in  April,  1995. 

Comment  date:  Thirty  days  fitun  the 
date  published  in  the  Federal  Register, 
in  accordance  with.  Standard  Paragraph 
E  at  the  end  of  this  notice. 

1 7.  The  Wisconsin  Public  Power 
Incorporated  S]rsteni 

[Docket  No.  TX9S-2-O00) 

Take  notice  that  on  October  17, 1994, 
The  Wisconsin  Public  Power 
Incorporated  System  (WPPI)  tendered 
for  filing  an  appUcation  requesting  that 
the  Commission  order  Wisconsin 
Electric  Power  Company  (WEPOO), 
Wisconsin  Power  and  Light  Company 
(WP&L),  and  Wisconsin  PubUc  Service 
Corporation  (WPS)  (ointiy,  joint  network 
tariff  to  provide  network  transmission 
services  on  a  joint,  single-system  basis 
to  WPPI.  The  application  was  filed 
pursuant  to  Section  211  of  the  Federal 


Power  Act.  as  amended  by  Energy 
Policy  Act  of  1992  (16  U.S.C  824j). 

In  its  application.  WPPI  requests  that 
network  service  be  provided 
commencing  on  May  1. 1995.  and 
continuing  on  a  long-term  basis 
thereafter.  The  total  transmission 
capacity  requested  would  be  sufficient 
for  WPPI  to  integrate  its  load  in  eastern 
Wisconsin  (now  approximately  482 
MW)  with  WPPI's  resources.  The  service 
requested  is  network  service  over  the 
integrated  transmission  grid  of  the 
EWU.  The  service  requested  includes 
both  long  and  short-term  firm  and  non- 
firm  use.  comparable  in  all  respects  to 
the  EWU's  use  of  the  EWU  grid.  WPPI 
seeks  services  that  will  allow  it,  subject 
to  existing  power  purchase  contracts,  (i) 
to  schedule  power  and  energy  fiom  a 
variety  of  sources  within  and  outside  of 
tile  EWU  grid  to  WPPI's  loads  witiiin 
the  control  areas  of  WP&L,  WEPCO  and 
WPS  on  an  economic  dispatch  basis  and 
in  response  to  planned  and  implanned 
outages  and  (ii)  to  engage  in 
coordination  purchases  and  sales  using 
the  EWU  grid  in  the  same  manner  as  the 
owners  of  that  grid  schedule  their  power 
and  energy  transactions.  The  service 
would  be  costed  on  single-system  basis 
for  the  EWU,  With  one  joint  rate  for  use 
of  the  integrated  transmission  system  of 
three  utiUties.  Revenues  would  be 
shared  by  the  EWU.  WPPI  also 
requested  that  the  EWU  unbundle  their 
trsuismission  services  fi-om  power  sales 
services. 

Copies  of  the  application  have  been 
served  upon  the  affected  parties, 
WEPtX),  WP&L,  WPS,  tiie  PubUc 
Service  Commission  of  Wisconsin,  and 
upon  Madison  Gas  &  Electric  Company. 

Comment  date:  November  9, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ciopies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

LoisD.CasiieU.. 

Secretary. 

[PR  Doc  94-27142  Filed  i  1-1-94;  8:45  am] 
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Notice  of  Environmental  Compliance 
Training  Course 

October  27. 1994. 

The  Office  of  Pipeline  Regulation 
(OPR)  staff  will  convene  another  session 
of  its  environmental  compliance 
training  course.  This  is  a  result  of  the 
positive  response  to  our  first  sessions 
held  in  1992  and  1993.  We  are  holding 
this  course  so  that  additional  members 
of  the  regulated  pipeline  industry  and 
interested  individuals  and  organizations 
can  gain  an  understanding  of  the 
requirements  and  objectives  of  the. 
Commission  in  ensuring  compliance 
with  all  environmental  certificate 
conditions  and  meeting  its 
responsibilities  under  the  National 
En\'ironment£il  Policy  Act  and  other 
laws  and  regulations. 

We  encourage  interested 
organizations  and  the  pubUc  to  take 
advantage  of  this  course. 

This  session  will  include  clarification 
based  on  questions  and  comments  on 
the  previous  course  and  will  contain 
updated  material  based  on  our 
experience  in  checking  compliance  in 
the  field.  It  will  include  the  following 
topics: 

•  Postcertificate  clearance  filings: 

•  Environmental  inspection  as  it 
relates  to: 

•  Right-of-way  preparation; 

•  Temporary  erosion  control: 

•  Cultural  resources/Paleontology; 

•  Waterbody  crossings; 

•  Wetiand  construction: 

•  Residential  area  construction; 

•  Right-of-way  restoration;  and  ' 

•  Techniques  for  environmental 
compliance. 

The  two-day  training  course  will  be 
held  December  14  and  15. 1994,  at  the 
Red  Lion  Hotel,  3203  Quebec  Street, 
Denver,  Colorado,  80207.  Attendees 
must  call  (303)  321-3333  by  November 
30, 1994  and  identify  themselves  as 
FERC  Seminar  attendees  to  receive  the 
discounted  group  rate. 

The  OPR  staff  and  Enserch 
Environmental  Corporation,  the 
Commission's  environmental  support 
contractor  for  natural  gas  projects,  will 
conduct  the  training.  There  is  no  fee  for 
the  course,  but  you  must  pre-register 
because  space  is  limited. 

If  you  would  like  to  attend  the 
December  14. 1994  session,  please  call 
the  telephone  nimiber  listed  below  to 


obtain  a  registration  form.^  Because 
space  is  limited,  please  mail  or  fax  the 
registration  form  within  15  days  of 
publication  of  this  notice  to:  Ms.  Donna 
Connor.  Enserch  Environmental 
Corporation,  211  Congress  Street,  7th 
Floor.  Boston,  MA  02110.  Telephone: 
(617)  542-8805.  Fax:  (617)  695-1587. 

You  will  receive  confirmation  of  pi«- 
registration  and  additional  information 
before  the  training  course. 

Additional  training  may  be  offered  in 
1995  based  on  the  level  of  interest. 
Please  indicate  on  the  registration  form 
whether  you  would  Uke  this  course  to 
be  offered  again,  or  if  you  are  interested 
in  any  other  courses  with  different 
topics  or  audiences.  Please  indicate 
your  preferences  for  location  and  time 
of  year.  Suggestions  on  format  are 
welcome.  If  other  sessions  or  courses  are 
planned,  information  will  be  published 
in  the  Federal  Register  and  sent  to  you 
announcing  the  dates  and  locations. 
Lois  0.  Cashell, 
Secretary. 

[PR  Doc.  94-27089  Filed  11-1-94;  8:45  am) 
BILUNG  CODE  S717-01-M 

[Project  Nos.  2323-012;  2334-001;  DaerfMd 
Rivw,  VT,  MA] 

New  England  Power  Co.  Western 
Massachusetts  Electric  Co.;  Notice  of 
Intention  To  Prepare  an  Environmental 
Impact  Statement  and  Conduct  Public 
Scoping  Meetings 

October  27, 1994. 

The  Federal  Regulatory  Commission 
(FERC)  has  received  applications  for 
two  new  licenses  for  the  continued 
operation  of  the  Deerfield  River  Project 
No.  2323.  and  the  Gardners  Falls  Project 
No.  2334.  The  projects  are  located  on 
the  Deerfield  River,  in  Windham  and 
Bennington  Counties.  Vermont,  and 
Franklin  and  Berkshire  Counties, 
Massachusetts. 

The  FERC  staff  has  determined  that 
licensing  these  projects  would 
constitute  a  major  federal  action 
significantly  affecting  the-quality  of  the 
human  environment.  Therefore,  the  staff 
intends  to  prepare  an  environmental 
impact  statement  (EIS)  on  the 
hydroelectric  projects  in  accordance 
with  the  National  Environmental  Policy 
Act.  The  staffs  EIS  vnll  objectively 
consider  both  site  specific  and 
cumulative  environmental  effects  of  the 
projects  and  reasonable  alternatives,  and 
will  include  an  economic,  financial  and 
engineering  analysis. 


'  The  registration  form  referenced  in  this  notice 
is  not  being  printed  in  the  Federal  Regiater.  Copies 
of  the  form  were  sent  to  those  receiving  this  notice 
in  the  mail. 
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A  draft  EIS  will  be  issued  and 
(drculated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  tbe  staff  and 
considered  in  a  final  EIS.  The  stafTs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
licensing  decisions. 

Scoping  MeetingB 

FERC  staff  will  conduct  three  scoping 
meetings.  Tbe  two  evening  scoping 
meetings,  one  each  in  Manachusetts 
and  Vermont,  are  primarily  for  pubUc 
input  while  tlM  day-time  meeting  will 
focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  and  assist  the  staff  in 
identifying  the  scope  of  environmental 
issues  that  should  be  analyzed  in  the 
EIS. 

To  help  focus  discussions,  a 
preliminary  scoping  document  outlining 
subject  areas  to  be  addressed  at  the 
meeting  will  be  distributed  by  mail  to 
interested  parties  on  the  FERC  mailing 
list.  Copies  of  the  preliminary  scoping 
document  will  also  be  available  lA  the 
scoping  meetings. 

iJie  times  and  locations  of  the 
scoping  meetings  are  as  follows: 

Massachusetts  Public  Scoping  Meeting 

Tuesday.  November  15, 1994,  7:00  p.m. 
to  10:00  p.m.,  Mohawk  Trail  Regiooal 
High  School,  Buckland, 
Massachusetts 

Vermont  Public  Scoping  Meeting 

Wednesday,  November  16. 1994.  7:00 
p.m.  to  10:00  p.m.,  Wilmington  High 
School,  Wilmington,  Vermont 

Agency  Scoping  Meeting 

Thursday,  November  17, 1994. 9:00  a.m. 
to  12  noon.  New  England  Power 
Company,  Shelbume  Falls, 
Massachusetts 

Obfectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  EIS;  (2)  solidt  from  die  meeting 
participants  all  available  information, 
especially  quantifiable  data,  on  the 
resources  at  issue,  (3)  encourage 
statements  from  experts  and  the  public 
on  issues  that  should  be  analyzed  in  the 
EIS,  Including  viewpoints  in  opposition 
to,  or  in  support  of,  the  staffs 
preliminary  views,  (4)  determine  the 
relative  depth  of  analysis  for  issues  to  be 
addressed  in  the  EIS,  and  (5)  identify 
resource  issties  that  are  not  important 
and  do  not  require  detailed  analysis. 


Prooeduna 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  became  part  of 
the  formal  record  of  the  Commission 
proceeding  on  the  Deerfield  River 
projects  under  consideration. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  sign  in  before 
the  meeting  starts  and  to  clearly  identify 
themselves  for  the  record. 

Individuals,  organizations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encotiraged  to  attend 
the  meetings  and  to  assist  the  staff,  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  EIS. 

Participants  wishing  to  make  oral 
comments  in  the  public  meeting  are 
asked  to  keep  them  to  five  minutes  to 
allow  everyone  tbe  opportimity  to 
speak. 

Persons  choosing  not  to  speak  at  tbe 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatwy 
Commission,  825  North  Capitol  Street, 
NE,  Washington.  D.C  20426.  All 
correspondence  should  clearly  show 
one  or  more  of  the  following  captions  on 
the  first  page:  Deerfield  River  Project 
No.  2323-012:  and,  Gardners  Falls 
Project  No.  2334-001. 

All  those  that  are  formally  recognized 
by  the  Commission  as  intarvenors  in  tbe 
biserfield  and  Gardners  Falls  projects' 
proceedings  are  asked  to  refrain  bom 
engaging  the  staff  in  discussions  of  the 
merits  of  the  projects  outside  of  any  - 
announced  meetings. 

Further,  parties  are  remiiuled  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  which  require  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  tbe  document  on  each 
person  whose  name  is  on  the  official 
service  list,  including  agents  of  the 
applicants. 

For  further  information,  please 
contact  Michael  Dees  at  (202)  219-2807. 
Lois  D.  Cashen. 
Secretary. 

[PR  Doc.  94-27099  Filed  11-1-94;  8:45  am) 
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[Docket  No.  ER94-1542-0001 

Black  Hills  Power  and  UgM  Co.;  Notioe 
of  Filing 

October  27, 1994. 

Take  notice  that  on  September  12, 
1994,  Black  Hills  Power  and  Light 
Company  tendered  for  filing  an 
executed  copy  of  the  service  agreement 
to  purchase  non-firm  power  and  energy 


under  proposed  Rate  Schedule  EP-1 
currently  pending  before  the 
Commission  in  the  above-refarenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatmy  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C  20428,  in  accordance  vrith  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  7. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  94-27098  Filed  11-1-94;  8:45  ami 
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[Docket  No.  ER»4-1613-00(q 

Hadson  Electric,  Inc.;  Notice  of  FUing 

October  27, 1994. 

Take  notice  that  on  September  28, 
1994,  Hadson  Electric,  Inc.  submitted 
for  filing  additional  information 
requested  by  staff  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  7, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
UisD.Cashril, 
Secretary. 

[FR  Doc.  94-27143  Filed  11-1-94;  8:45  ami 
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[Docket  Na  ER94^1593-O0(g 

National  Power  Exchange,  Corp.; 
Notice  of  Issuance  of  Order 

October  27. 1994. 

On  August  18, 1994  and  August  29, 
1994,  National  Power  Exchange.  Corp. 
(NPEC)  submitted  for  filing  a  rate 
schedule  under  which  NPEC  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  NPEC 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
NPEC  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  NPEC. 

On  October  7, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications.  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  imder  F*art 
34.  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  tbe  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  NPEC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E,.  Washington. 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  NPEC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
ptuposes  of  the  apphcant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NPEC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  7, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  fixim  the  Commission's  Public 
Reference  Branch,  Room  3308, 941 
North  Capitol  Street.  N.E.  Washington. 
D.C.  20426. 
Lois  D.  CaaheU. 
Secretary. 

(FR  Doc  94-27099  Filed  11-01-94;  8:45  am) 
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[Docket  No.  RP94-394-001) 

Panhandle  Eastern  Pipe  Une  Co.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  27, 1994. 

Take  notice  that  on  October  21, 1994, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets: 


Office  of  Fossil  Energy 
[FE  Docket  No.  EA-10q 

Application  to  Export  Electricity  Enron 
Power  Marketing,  Inc. 

AGaiCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  appUcation. 


Substitute  Original  Sheet  No.  321R- 
Substitute  Original  Sheet  No.  32lS 

The  proposed  effective  date  of  the 
revised  tariff  sheets  is  October  1, 1994. 

Panhandle  states  that  this  filing  is  in 
compliance  with  the  Conunission's 
October  6. 1994.  Order  AccepUng  And 
Suspending  Tariff  Sheets  Subject  to 
Refund  and  Conditions,  And 
EstabUshing  a  Technical  Conference 
(October  6. 1994)  in  the  above 
referenced  proceeding. 

Panhandle  states  that  in  the  October 
6, 1994  Order,  the  Commission 
approved  the  method  of  recovery  of  the 
miscellaneous  stranded  costs,  but  it 
required  Panhandle  to  eliminate  a 
portion  of  the  proposed  tariff  language 
contained  in  %  18.14(b)  and  remove  the 
definition  of  Miscellaneous  Stranded 
Costs  contained  in  §  18.14(cMl). 
Panhandle  has  revised  the  language  in 
Section  18.14  in  compfiance  with 
Ordering  Paragraph  (B)  of  the  October  6, 
1994  Order. 

Panhandle  states  that  copies  of  its 
filing  have  been  served  on  all  affected 
customers,  all  parties  to  this  proceeding 
and  applicable  state  regulatory 
conmiissions. 

Any  person  desiring  to  protest  the 
said  filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
3. 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  94-27100  Filed  11-1-94;  8:45  am) 
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SUMMARY:  Enron  Power  Mariteting,  hia, 
(Enron)  has  requested  authorization  to 
export  electric  energy  to  Mexico.  Enron 
is  a  marketer  of  electric  energy.  It  does 
not  own  or  control  any  electric 
generation  or  transmission  fadUties. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  January  3, 1995. 
ADDRESSES:  Comments,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  ft 
Electricity  (FE-52),  Office  of  Fuels       • 
Programs,  Fossil  Energy,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue.  S.W., 
Washington.  D.C.  20585. 
FOR  FURTHER  INFORMATKM  COHTACTt 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-6667.  " 

SUPPl^MEMTAflY  INFORMATION:  Exports  of 
electricity  fittm  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act 

On  Octt^MT  4, 1994.  Enron  filed  an 
application  with  the  Office  of  Fossil 
Energy  (FE)  of  the  Department.of  Enei^ 
(DOE)  for  authorization  to  export 
electric  energy  to  Mexico  pursuant  to 
secti<Hi  202(e)  of  the  Federal  Po«ver  Act 
Enron  owns  no  generation  or 
transmission  faciUties  but  has  been 
certified  by  the  Federal  Energy 
Regulatory  Commission  (FERC)  as  a 
power  marketer.  Enron  expects  the 
majority  of  its  transactions  to  be  short- 
term  sales  of  electricity  for  which 
contracts  have  yet  to  be  negotiated. 

This  is  the  first  application  for  export 
that  FE  has  accept^  ftt>m  an  individual 
entity  that  does  not  own  or  operate 
physical  facilities.  The  FE  decision  to 
accept  an  application  from  a  (tower 
marketer,  as  opposed  to  the 
"traditional"  electric  power  entities 
which  own  and/or  operate  physical 
facilities,  is  based  on  the  marketer 
taking  possession  of  the  electric  energy 
inside  the  United  States.  This  situaticm 
is  distinguished  from  the  power  broker 
which  simply  facilitates  a  sale  of 
electric  energy  without  ever  taking 
ownership  of  the  commodity. 

The  electric  energy  EiuDn  proposes  to 
transmh  to  Mexico  would  be  purchased 
from  electric  utilities  and  Federal  power 
marketing  agencies.  Enron  asserts  that 
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such  energy  would  be  surplus  to  the 
requirements  of  the  entities  from  which 
it  would  be  purchased.  Enron  would 
arrange  for  the  exported  energy  to  be 
wheeled  from  the  selling  entities,  over 
existing  domestic  transmission 
focilities,  and  delivered  to  the  foreign 
purchaser  over  one  or  more  of  the 
following  international  transmission 
lines:  San  Diego  Gas  and  Electric 
Company's  (SDGAE)  230-kilovolt  (kV). 
Miguel-Tijuana  transmission  line  (PP- 
68):  the  SDGftE  69-kV  line  at  San 
Ysidro  (PP-49);  the  SDG&E  230-kV. 
Imperial  Valley-La  Rosita  Une  (PP-79): 
El  Paso  Electric  Company's  llS-kV 
lines  at  Diablo,  New  Mexico  (PP-g2) 
and  Ascarate.  Texas  (PP-48-A);  Central 
Power  and  Light  Company's  138-kV 
and  69-kV  transmission  lines  at 
Brownsville,  Texas  (PP-94):  and  the 
13S-kV  transmission  lines  permitted  to 
Mexico's  Comision  Federal  de 
Electricidad  at  Eagle  Pass  (PP-50). 
Loredo  (PP-57),  and  Falcon  Dam  (PP- 
57)  in  Texas. 

Enron  has  suggested  that  the  initial  FE 
authorization  be  sufHcient  for  all  short- 
term  exports  of  90  days  duration  or  less. 
at  unspecified  rates  of  transmission, 
over  any  of  the  international 
transmission  facilities  identiRed  above. 

For  exports  over  90  days  duration. 
Enron  has  suggested  that  it  notify  FE 
prior  to  commencing  exports  and  that  it 
provide  the  following  information:  (1) 
The  name  of  the  purchaser(s);  (2)  the 
term  of  the  agreement:  (3)  the  contract 
transmission  route(s)  and  the  name  of 
the  companies  providing  transmission 
wheeling  services:  (4)  the  related  FERC 
Rate  Schedule,  if  applicable:  and  (5)  the 
point(s)  of  exportation.  Enron  further 
suggests  that  FE  publish  a  notice  of  the 
proposed  transaction  in  the  Federal 
Register,  stating  that  the  transaction 
would  be  deemed  approved  and 
allowed  to  commence  unless,  within  10 
days  of  publication  of  such  notice,  (1)  a 
protest  is  filed,  or  (2)  FE  notifies  Enron 
that  the  transaction  is  not  approved. 
Subject  to  the  foregoing,  Enron  could 
commence  exportation  at  the  end  of  a 
10-day  comment  period.  In  the  case  of 
either  a  protest  or  noti&cation  of 
disapproval  by  FE,  exports  could  not 
commence  without  specific 
authorization  by  FE. 

Before  FE  takes  any  final  action  on 
applications  to  export,  it  first  must 
determine  that  the  proposed  action  will 
not  impair  the  sufficiency  of  electric 
supply  within  the  United  States  or  will 
not  impede  or  tend  to  impede  the 
coordination  in  the  public  interest  of 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act.  For 
applications  from  "traditional"  electric 
power  systems,  the  standard  procedure 


is  for  the  applicant  to  submit  various 
technical  studies  which  demonstrate  the 
operation  of  the  regional  electric  power 
supply  system  with  the  applicant 
exporting  specified  levels  of  power  over 
identified  international  transmission 
lines.  The  applicant  also  is  required  to 
demonstrate  that  it  would  have 
sufficient  generating  capacity  to  sustain 
the  proposed  export  under  the  terms 
and  conditions  of  its  export  agreement, 
while  still  complying  with  any 
established  reserve  criteria. 

Since  marketers  generally  could  not 
be  seen  as  having  any  "native  load" 
requirements,  the  latter  criterion  of 
maintaining  sufficient  reserve  margins 
appears  inappropriate  and  unnecessary 
in  this  instance.  Conversely,  FE  feels 
that  the  issue  of  coordinated  use  of 
regional  transmission  (i.e.,  parallel  path 
flow)  becomes  more  critical  in  the  case 
of  marketers  because  of  the  unspecified 
nature  of  the  transactions,  in  terms  of 
the  magnitude  and  sources  of  the 
export,  and  the  export  points. 

FE  recognizes  the  rignt  of  the 
marketer  to  compete  in  the  electric 
power  arena,  as  well  as  the  legitimate 
reliability/operating  concerns  of  the 
"traditional"  electric  power  systems. 
Therefore,  FE  is  proposing  an 
alternative  means  for  determining  the 
reliability  impacts  in  the  case  of  exports 
by  marketers.  In  lieu  of  the  technical 
studies  (power  flow,  transient  stability, 
etc.)  usually  submitted  in  support  of  an 
export  application,  FE  will  consider 
accepting  executed  transmission 
wheeling/access  agreements  between 
the  marketer/applicant  and  the  owners 
of  the  transmission  systems  reasonably 
expected  to  be  involved  in  providing 
transmission  service  to  the  export  point. 
FE  is  considering  requiring  the 
submission  of  these  transmission  access 
agreements  prior  to  any  exports  (short- 
er long-terri;)  occurring  over  any 
particular  export  point.  If  an  export 
order  is  granted,  the  applicant  could 
"activate"  any  or  all  export  points  by 
submitting  appropriate  transmission 
agreements.  After  submission  of  the 
agreement(s),  the  applicant  would  be 
permitted  to  engage  in  short-term 
exports  immediately,  and  long-term 
exports  subject  to  the  procedures 
discussed  above. 

FE  is  soliciting  comments  particularly 
on  the  procedures  it  is  considering  for 
addressing  electric  reliability  concerns 
and  the  authorizing  of  exports  of  longer 
than  90  day  duration. 

Procedural  Matters 

Any  person  desiring  to  be  heard  or  to 
protest  this  application  should  file  a 
petition  to  intervene  or  protest  at  the 
address  provided  above  in  accordance 


with  §§  385.211  or  385.214  of  the  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211,  385.214). 

Any  such  petitions  and  protests 
should  be  filed  with  the  DOE  on-or 
before  the  date  listed  above.  Additional 
copies  of  sudt  petitions  to  intervene  or 
protests  also  should  be  filed  directly 
with:  Steven  J.  Kean,  Vice  President, 
Regulatory  Affairs,  Enron  Power 
Marketing.  Inc.,  PO  Box  1188,  Houston. 
Texas  77251-1188.  (710)  853-1586. 
FAX  (713)  646-3490  and  David  B. 
Ward,  Flood  &  Ward.  1000  Potomac 
Street.  NW,  Suite  402,  Washington,  DC 
20007.  (202)  298-^910.  FAX  (202)  298- 
6914. 

Pursuant  to  18  CFR  385.211,  protests 
and  comments  will  be  considered  by  the 
DOE  in  determining  the  appropriate 
action  to  be  taken,  but  will  not  serve  to 
make  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene  under  18  CFR  385.214. 
Section  385.214  requires  that  a  petition 
to  intervene  must  state,  to  the  extent 
known,  the  position  taken  by  the 
petitioner  and  the  petitioner's  interest  in 
sufficient  factual  detail  to  demonstrate 
either  that  the  petitioner  has  a  right  to 
participate  because  it  is  a  State 
Commission:  that  it  has  or  represents  an 
interest  which  may  be  directly  affected 
by  the  outcome  of  the  proceeding, 
including  any  interest  as  a  consumer, 
customer,  competitor,  or  a  security 
holder  of  a  party  to  the  proceeding:  or 
that  the  petitioner's  participation  is  in 
the  public  interest. 

A  final  decision  will  be  made  on  this 
application  after  a  determination  is 
made  by  the  EXDE  that  the  proposed 
action  will  not  impair  the  sufficiency  of 
electric  supply  within  the  United  States 
or  will  not  impede  or  tend  to  impede 
the  coordination  in  the  public  interest  ol 
facilities  in  accordance  with  section 
202(e)  of  the  Federal  Power  Act. 

Before  an  export  authorization  may  be 
issued,  the  environmental  impacts  of 
the  proposed  DOE  action  (i.e.,  granting 
the  export  authorization,  with  any 
conditions  and  limitations,  or  denying 
it)  must  be  evaluated  pursuant  to  the 
National  Environmental  Policy  Act  of 
1969. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
proirided  above. 

Issued  in  Washington,  DC,  on  October  27. 
1994. 

Anthony  |.  Como. 

Director,  Office  of  Coal  6-  Electricity.  Office 
of  Fuels  Programs,  Office  of  Fossil  Energy. 
(FR  [)oc.  94-27191  Filed  11-1-94: 8:45  am) 
BOJJNQ  COOC  S*!**^-^ 


CFE  DoclMl  Now  •4-7»-NCq 

BC  Qas  Uliltly  Ltd.;  Omw  Granting 
Blanlcet  Airthorlmion  To  Import  and 
Export  Natural  Gaa,  Incliiding 
Liquefied  Natural  Gas,  From  and  to 


AQENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  order. 


summary:  The  Office  of  Fossil  Energy  of 
the  Department  of  Energy  gives  notice 
that  it  has  issued  an  order  granting  BC 
Gas  Utility  Ltd.  (BC  Gas)  authorization 

.  to  import  and  export  natural  gas. 
including  liquefied  natural  gas,  from 
and  to  Canada.  Specifically,  BC  Gas  is 

"  authorized  to  import  ap  to  25  Bcf  of 
Canadian  natural  gas.  including  LNG, 
and  to  export  up  to  25  Bcf  of  domestic 
natural  gas,  including  LNG.  The  term  of 
this  authorization  is  for  two  yeare 
beginning  on  the  date  of  the  first  import 
or  export  delivery. 

BC  Gas'  order  is  available  for 
inspection  and  copying  in  the  Office  of 
Fuels  Programs  Docket  Room,  3F-056. 
Forrestal  Building.  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585, 
(202)  586-9478.  Tlie  docket  room  is 
open  between  the  hours  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  Iralidays. 

Issued  in  Washington.  DC,  October  14, 
1994. 

ai£RMti  P.  Tomaszewski. 

Director.  Office  of  Natural  Gas,  Office  of  Fuels 
Programs,  Office  of  Fossil  Energy. 
(PR  Doc  94-27193  Filed  11-1-94;  8:45  am) 
BM4JNO  CCT?f  %Wt  t1  r 

[FE  OociMt  No.  94-42-NG]  ' 

Wisconsin  Gas  Co.;  Order  Granting 
Lx>ng-T«rm  Authorization  To  Import 
Natural  Gas  From  Canada 

AGENCY:  Office  of  Fossil  Energy.  DOE. 
ACTKM:  Notice  of  ordra-. 


SUMMARY:  The  Office  of  Fossil  Enei^  of 
the  Departmont  of  Energy  gives  notice 
that  it  has  issued  an  order  granting 
Wisconsin  Gas  Company  authorization 
to  import  bom  Canada  up  to  1,924  Mcf 
per  day  of  natural  gas.  The  gas  would 
be  purcliased  frtmi  Western  Gas 
Marketing  Limited  over  a  period  of  10 
years  l)eginning  November  1, 1994. 

This  cvder  is  available  for  inspection 
and  copying  in  the  Office  of  Fuels 
Programs  Docket  Room.  3F-056, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washingtm.  DC  20585, 
(202)  586-9478.  The  docket  room  is 
open  between  the  houn  of  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 


haued  in  Wasbington.  D.C  on  OcUijer  17, 
1994. 

CKflhnl  P.  Tonuxzewaki, 

Director,  Office  of  Natural  Gas,  Offkx  ofFueh 
Programs,  Office  of  Fossil  Energy. 
(FR  Doc  94-27192  Filed  11-1-94;  8:45  am) 
aiLlMQ  cooc 


[Docket  No.  FE  CAE  94-0— Certfficadon 
Notico— 137] 

LSP-Cotlags  Grove,  LJ>^- Notice  Of 
niing  of  Coal  Capability  Povwerplant 
''^Industrial  Fual  Use  Act 


AGSWiffOffice  of  Fossil  Energy. 
Department  of  Eneigy. 
ACnON:  Notice  of  filing. 


SUMMARY:  On  October  18. 1994.  LSP- 
Cottage  Grove,  L.P.  submitted  a  coal 
capaUhty  self-certification  pursuant  to 
section  201  of  the  Powerplant  and 
Industrial  Fuel  Use  Act  of  1978.  as 
amended. 

ADDRESSES:  Copies  of  self-certification 
filings  are  available  for  pubUc 
inspection,  upon  request,  in  the  Office" 
of  Fuels  Programs,  Fossil  Energy,  Room 
3F-056,  F1E-52,  Forrestal  Building,  1000 
Independence  Avenue,  S.W.. 
Washington,  D.C  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  at  (202)  586-9624. 

SUPPLEMENTARY  WFORMATION:  Title  D  of 
the  Powerplant  and  Industrial  Fuel  Use 
Act  of  1978  (FUA),  as  amended  (42 
U.S.C.  8301  et  seq.),  provides  that  no 
new  baseload  electric  powerplant  may 
be  constructed  or  operated  without  the 
capabihty  to  use  coal  or  another 
alternate  fuel  as  a  primary  energy 
source.  In  order  to  meet  the  requirement 
of  coal  capability,  the  owner  or  operator 
of  such  facilities  proposing  to  use 
natural  gas  or  petroleum  as  its  primary 
energy  source  shall  certify,  pursuant  to 
FUA  section  201(d).  to  the  Secretary  of 
Energy  prior  to  construction,  or  prior  to 
operation  as  a  baseload  powerplant,  that 
such  powerplant  has  the  capability  to 
use  coal  or  another  alternate  fuel.  Such 
certification  estabhshes  compliance 
with  section  201(a)  as  of  Octol>er  18, 
1994.  The  Secretary  is  required  to 
pubhsh  a  notice  in  the  Fnieral  Register 
that  a  certification  has  been  filed.  The 
following  owner/operator  of  a  proposed 
new  baseload  powerplant  has  filed  a 
self-certification  in  accordance  with 
section  201(d). 
Onner:  LSP-Cottage  &ove,  L.P.. 

Bozeman,  MT 
Operator:  LSP-Cottage  Grove,  Inc., 

Bozeman,  MT 
Location:  Near  the  southern  end  of 

Washington  County.  Cottage  iirove, 

MN 


Plant  ConfigunOion:  Topping  cycle 

cogeneration 
Capacity:  245  m^awatts 
Aief;  Natural  gas 
Purchasing  Utilities:  Northern  States 

Power  Company 
In-Service  Oof^;  January  1, 1995 

Issued  in  Washington,  D.C,  October  27, 
1994. 

Anthony  ).  Cnno, 

Director.  Office  of  Coal  and  Electricity, Office 
of  Fuels  Programs.  Office  of  Fossil  Energy. 
IFR  Doc.  94-27190  Filed  11-1-94;  8:45  ami 
BILUMG  CODE  64S»-«1-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6100-9] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Ecosystems  Implementation  Tools 
Committee;  Public  Meeting 

AQENCY:  Envirtmmentai  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 


UMI 


SUMMARY:  Under  the  Federal  Advisory 
Conunittee  Act,  Public  Law  92-463, 
EPA  gives  notice  of  a  two-day  meeting 
of  the  Eoosystenn  ImpIementatiQn  Tools 
Conunittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT).  NACEPT 
provides  advice  and  recommendations 
to  the  Administrator  of  EPA  on  a  broad 
range  of  environmental  policy  issues, 
and  this  meeting  is  being  held  to  discuss 
the  Ecosystems  Implementation  Tools 
Committee  agenda  for  the  coming  \'ear. 
The  Administrator  has  asked  NACEPT 
to  concentrate  on  ecosystem 
management  and  how  long-term 
ecological,  economic,  and  social  needs 
can  be  integrated  to  achieve  a  place- 
based  approach  to  environmental 
management. 

The  Ecosystems  Implementation 
Tools  Committee  will  evaluate 
opportunities  to  re-orient  the  Agency's 
use  of  its  existing  authorities  to  integrate 
ecosystem  management  into  its 
decision-making  processes;  identify 
incentives  and  barriers  to  promoting  an 
ecosystems  orientation  or  place-based 
approach  to  environmental  protection; 
and  identify  opportunities  for 
partnership-building  with  other  federal 
agencies  as  well  as  co-regulators  at  the 
state,  local,  tribal  levels. 

The  Ecosystems  Implementation 
Tools  CcHnmittee  and  NACEPT  include 
a  representative  cross-section  of  EPA 's 
partners  and  constituents.  However,  in 
order  to  gain  additional  insights  and 
perspectives  from  all  interested  ftarties 
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as  this  Comniittee  begins  its  work,  time 
has  been  allotted  during  the  meeting  for 
oral  comments  from  the  public.  Any 
member  of  the  public  wishing  to  present 
oral  comments  on  any  of  these  issues 
can  schedule  an  appointment  by 
contacting  Gwendolyn  Whitt  or  Debra 
Miller  at  the  address  and  telephone 
numbers  below.  Due  to  time  constraints, 
oral  presentations  will  be  strictly  held  to 
five  minutes,  and  slots  are  limited. 
Available  time  slots  will  be  allocated  on 
a  first -come,  first  serve  basis  to  those 
scheduling  a  presentation  in  advance. 
Written  comments  will  be  accepted  at 
any  time  prior  to,  or  at,  the  meeting. 
DATES:  The  two-day  public  meeting  will 
be  held  on  Monday.  December  5. 1994. 
from  9  a.m.  to  5  p.m.  and  on  Tuesday. 
December  6. 1994  from  8:30  a.m.  to  I  00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  on 
both  days  at  the  Quality  Hotel  Capitol 
Hill.  415  New  Jersey  Avenue.  NW.. 
Washington.  DC  20001.  Written 
Comments  should  be  sent  to: 
Gwendolyn  C  L.  Whitt  or  Debra  A. 
Miller  DFO.  Ecosystems  hnplementation 
Tools  Committee/NACEPT.  Office  of 
Cooperative  Environmental 
Management.  U.S.  EPA  (1601F).  401  M 
Street  SW.,  Washington.  DC  20460. 
FOR  FUimCR  INFORMATION  CONTACT: 
Gwendolyn  C.  L.  Whitt  or  Debra  A. 
Miller.  Designated  Federal  Official. 
Direct  lines  (202)  260-4484.  or  260- 
9937.  respectively  Secretary's  line  (202) 
260-6891. 

Ddted:  October  24. 1994. 
Gwmidolyn  C  L.  WhM. 
Designated  Federal  Official. 
Dafera  A.  Milter. 
Designated  Federal  Official. 
jFR  Doc  94-27173  Filed  11-1-94;  8:45  ami 

MLUNOCOOC  MtO  M  M 

[OPP-O0396:  FRL-4918-0] 

Stat*  FIFRA  Issues  Research  and 
Evaluation  Group  (SF1REQ);  Working 
Committaes  on  Registration/ 
Clasaiflcatlon  and  Certification/ 
Enforcement;  Open  luting 

AQCNCV:  Envirofunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  FIFRA  Issues 
Research  and  Evaluation  Group 
(SFIREC)  Working  Committees  on 
Registration/Classification  and 
Certification/Enforcement  will  hold  a  3- 
day  meeting,  beginning  on  Monday. 
November  14. 1994.  and  ending  on 
Wednesday,  November  16. 1994.  This 


notice  announces  the  location  and  times 
for  the  meetings  and  sets  forth  tentative 
agenda  topics.  The  meetings  are  open  to 
the  public. 

DATES:  The  SFIREG  Working  Committee 
on  Registration/Classification  meets 
alone  on  Monday.  November  14.  1994, 
from  8:30  am.  to  5  p.m..  the  two 
Working  Committees  will  meet  together 
on  Tuesday.  November  15. 1994.  from 
9:30  a.m.  to  5  p.m.  The  Working 
Committee  on  Certification/Enforcement 
mil  meet  alone  on  Wednesday. 
November  16.  1994.  from  8:30  a.m.  to  4 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at: 
Double  Tree  Hotel.  Horton  Plaza-910 
Broadway  Circle,  San  Diego.  CA  92101. 
Telephone:  (619)  239-3216. 
FOR  FURTHER  INFORMATION  CONTACT: 
By  mail:  Shirley  M.  Howard.  Office  of 
Pesticide  Programs  (7506C). 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Room  1100.  Crystal  Mall  #2. 1921 
lefferson  Davis  Highway,  Arlington,  VA 
(703) 305-5306 

SUPPLEMENTARY  INFORMATION:  The 
tentative  agenda  of  the  SFIREG  Working 
Committee  on  Registration 
Classification  includes  the  following:. 

1.  Draft  guidance  for  24(c)  update. 

2.  Status  of  reduced  risk  strategies. 

3.  EPA-USDA  Memorandum  of 
Understanding  On  Pesticide  Alternatives. 

4.  Discussion  of  minor  uses  and 
reregistration  impacts. 

5.  Status  of  aluminum  sulfate  as  a 
pesticide. 

6.  Other  topics  as  appropriate. 

The  agenda  for  the  joint  session  of  the 
SFIREG  Working  Committees  on 
Registration/Classification  and 
Certification/Enforcement  includes  the 
following: 

1.  Update  on  endangered  species. 

2.  Status  of  drift  reduction  labeling. 

3.  Draft  guidance  on  outdoor  residential 
and  conunercial  pesticide  application. 

4.  Status  of  proposed  FIFRA  25(b) 
exemptions. 

5.  Discussion  of  "split"  labeb. 

6.  Update  on  the  worker  protection 
standard  implementation. 

7.  Spray  drift  control  slide  presentation. 

8.  Use  of  2.4-D  for  preplant  bumdown  on 
cotton. 

9.  Other  topics  as  appropriate. 

The  agenda  for  the  SFIREC  Working 
Committee  on  Certification/Enforcement 
includes  the  following: 

1  Discussion  of  bee  labeling  for - 
enforcement. 

2.  Discussion  of  penalty  assessments. 

3.  Status  of  cross  contamination  of  bulk 
pesticides  issues  paper. 


4.  Update  on  the  Field  Operations 
Division's  Certification/Training  and 
Occupational  Safety  reorganization. 

5.  Other  topics  as  appropriate. 
Dated:  October  27. 1994. 

ludy  K.  Heclonan, 

Acting  Director.  Field  Operations  Di\ision. 

Office  of  Pesticide  Programs. 

|FR  Doc.  94-27178  Filed  11-1-94;  8:45  am] 
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[PF-611:FRL-4915-8] 

Pesticide  Tolerance  Petitions: 
Amendments 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice.       

SUMMARY:  This  notice  announces  two 
initial  filings  for  pesticide  petitions  (PP) 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities,  and  it 
aimounces  an  initial  filing  of  a  food 
additive  petition  (FAP)  and  its 
subsequent  withdrawal. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resoiux»s  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hvcy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  aocordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person,  contact  the  PM  teamed  in  each 
petition  at  the  following  ofllce  location/ 
telephone  number: 
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Product  Manager 


Phillip  O.  Hutton  (PM  18) 
Dennis  Edwards  (PM  19) 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  initial  filings  of  pesticide 
petitions  and  a  food  additive  petition 
(FAP)  and  one  subsequent  withdrawal 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  agricultural 
commodities. 

Initial  Filings 

1.  PP4F4402.  Biosys,  1057  East 
Meadow  Circle,  Palo  Alto,  CA  94303, 
has  submitted  the  petition  for 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  microbial 
pest  control  agent  Anagrapha  facifera 
MNPV  (celery  looper)  in  or  on  all  raw 
agricultural  commodities.  (PM  18) 

2.  PP4F4372.  W.R.  Grace  &  Co,  7379 
Route  32,  Columbia,  MD  21044,  has 
submitted  the  petition  for  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  the  microbial  pest  control 
agent  Paecilomyces  fumosoroseus 
Apopka  Strain  97  when  used  on 
greenhouse  and  terrestrial  food  crops. 
(PM18) 

Initial  Filing  (With  Subsequent 
Withdrawal) 

3.  FAP4H5702.  General  Mills,  P.O. 
Box  1113,  Minneapolis,  MN  55440. 
proposed  to  amend  40  CFR  185.1000  to 
establish  a  time-limited  tolerance  for 
residues  of  chlorpyrifos  (0,0-diethvl  O- 
(3,5,6-trichloro-2-pyridyl) 
phosphorofhioate  at  0.4  ppm  in  or  on 
finished  oat-containing  cereal  products 
produced  on  or  before  June  15,  1994, 


Product  Manager 


PM  18  Phil  Hutton. 


PM  21  Leonard  Cole  (Acting), 
PM  23  Joanne  I.  Miller, 
PM  31  Marshall  Swindell. 


SUPPLEMENTARY  INFORMATION:  EPA 
received  applications  as  follows  to 
register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  appKcations. 


Office  location/telephone  number 


Rm.  213,  CM  #2.  703-305-7690 
Rm.  207,  CM  #2.  703-305-6386 


Address 


1921  Jefferson  Davis  H¥»ry..  Arlingfon,  VA. 
Do. 


from  oats  that  received  post -harvest 
treatment  with  chlorpyrifos.  This 
tolerance  would  have  expired  on  June 
15. 1995.  In  a  letter  dated  September  27, 
1994.  General  Mills  withdrew  the 
petition.  (PM  19). 

Authority:  7  U.S.C.  136a. 

Dated:  October  6,  1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-27177;  Filed  1 1-1-9^.  8:45  am) 
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[OPP-30375;  FRL-4917-5I 

Certain  Companies;  Applications  To 
Register  Pesticide  Products 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  receipt 
of  applications  4o  register  pesticide 
products  containing  active  ingredients 
not  included  in  any  previously 
registered  products  pursuant  to  the 
provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
RodenUcide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments  must  be 
submitted  by  December  2,  1994. 
ADDRESSES:  By  mail  submit  comments 
identified  by  the  document  control 
number  [OPP-303751  and  the 
registration/file  number,  attention 
Product  Manager  (PM)  named  in  each 


application  at  the  following  address: 
Public  Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person,  bring  comments  to: 
Environmental  Protection  Agency.  Rm 
1132,  CM  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  pari  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 
address  given  above,  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Bv 
mail:  Registration  Division  (7505C). 
Attn:  (Product  Manager  (PM)  named  in 
each  registration),  Office  of  Pesticide 
Programs,  401  M  St..  SW.,  Washington. 
DC  20460. 

In  person:  Contact  the  PM  named  in 
each  registration  at  the  following  office 
location/telephone  number: 


Office  location/telephone  numtier 


Rm.  213.  CM  #2  (703-305-7690) 

Rm.  229,  CM  #2  (703-305-6900) 
Rm.  237,  CM  #2  (703-305-7830) 
Rm.  272,  CM  #2  (703-305-6908) 


Address 


Environmental  Protection  Agency 

1921  Jefferson  Davis  Hwy 

Arlington,  VA  22202 

-Do- 

-Do- 

-Oo- 


UMI 


Products  Containing  Active  Ingredients 
Not  Included  In  Any  Previously 
Registered  Products 

1.  File  Symbol:  67250-T.  Apphcant: 
Biosys,  1057  East  Meadow  Circle  Palo 
Aho,  CA  94303.  Product  name: 
Anagrapha  falcifera  MNPV  PIB's. 
Insecticide.  Active  ingredients; 
Anagrapha  falcifera  MNPV  polyhedral 
inclusion  bodies  (PIB's)  aqueous 
suspension  at  a  concentration  of  1  X  10' 
AfMNPV.  PIB's/ml  1  X  10^  AfMNPF 


PIB's  at  100  percent.  Proposed 
classification/Use:  None.  For  use  oniv  in 
the  manufacture  of  finished  products  for 
control  of  certain  lepidopterous  pest 
species  on  vegetable  crops.  (PM  18) 

2.  File  Symbol:  11688-RL.  Applicant. 
W.  R.  Grace  and  Company,  7379  Route 
32,  Columbia,  MD  21044.  Product  name: 
PFR-MUP.  Biological  Insecticide.  Active 
ingredient:  Paecilomyces  fumosoroseus 
Apopka  Strain  97  at  7  percent.  Proposed 
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classification/Use:  None.  For 
manufBCturing  UM  only.  (PM  18) 

3.  File  Symbol:  1168A-RA.  Applicant: 
W.  R.  Grace  and  Co.  ProducJ  name:  PFR- 
9r~  WTX;.  Biological  Insecticide. 
Active  ingredient:  Paecilowyces 
fumosoroteus  Apopka  Strain  97  at  12.5 
percent  Proposed  clauification/Use: 
None.  For  use  against  whiteflies.  aphids. 
thrips.  and  spider  mites  on  ornamentals 
and  food  crops  in  greenhouses  and 
outdoors.  (PM  18) 

4  File  Symbol:  27S-O0.  Applicant: 
Abbott  Laboratories,  Chemical  and 
Agricultural  Products  Division,  1401 
Sheridan  Road,  North  Chicago,  IL 
60064  4000.  Product  name:  ABC  9008 
Biological  Nematicida  Technical 
Powder.  Nematicide.  Active  ingredient: 
Dried  fiennentation  solids  and  solubles 
of  Myrothecium  vKmicaria  at  98.0 
percent.  FYopoaed  classificationAJse: 
None.  For  manufarturing  use  only.  (PM 
21) 

5.  File  Symbol:  27S-RNN.  Applicant: 
Abbott  Laboratories.  Product  name: 
ABC  9008  Biological  Nematicide 
Wettable  Powder.  Nematocide.  Active 
ingredient:  Dried  fermantation  solids 
and  solubles  of  Kfyrothecium  vemicaria 
at  100  percent  Proposed  classiflcation/ 
Use:  None.  For  use  as  soil  application 
on  food,  fiber,  and  ornamental  crops  for 
control  of  nematodes.  (PM  21) 

6.  File  Symbol:  64296-RU.  Applicant: 
CcoScience  Corporation,  One 
Innovation  Drive,  Worcester,  MA  01605. 
Product  name:  Bio-Save  1 1  Biofungicide 
10  WP.  Biological  Fungicide.  Active 
ingredient:  Pteudomonas  syringae, 
(Strain  ESC  11)  at  10  percent.  Proposed 
classification/Use:  None.  For 
postharvest  application  on  apples, 
pears,  and  citnia.  (PM  21) 

7.  File  Symbol:  64296-RG.  Applicant: 
EcoScience  Corp.  Product  name:  ESC-1 1 
Biofungicide  Technical.  Biological 
Fungicide.  Active  ingredient: 
Pseudomonas  gyringae,  (Strain  ESC-1 1) 
at  96  percent.  Propoeed  classification/ 
Use:  None.  For  formulation  use  only. 
(PM  21) 

8.  File  Symbol:  10772-E.  Applicant: 
Church  and  Dwight  Co..  Inc.  469  North 
Harrison  St.  Princeton,  N)  08543-5297. 
Product  name:  Armicarb  Potassium 
Bicarbonate,  F.C.C.  Fungicide.  Active 
ingredient:  Potassium  bicarbonate  at 
99.9  percent.  Proposed  classification/ 
Use:  None.  Manufacturing  use  for 
formulation  of  end-use  products:  for 
diieeat  control  on  fruit,  vegetables. 
onMBMBtal  crops,  and  turf.  (PM  21) 

9.  File  Symbol:  10772-C.  Applicant: 
Church  and  Dwight  Co.,  Inc.  Product 
name:  Armicarb  Sodium  Bicarbonate, 
F.C.C.  Fungicide.  Active  ingredient: 
Sodium  bicarbonate  at  99.9  percent. 
Proposed  classification/Use:  None. 


Manufacturing  use  for  formulation  of 
end-use  products:  for  disease  control  on 
fruit,  vegetables,  ornamental  crops,  and 
turf.  (PM  21) 

10.  File  Symbol:  524-UAA. 
Applicant:  Monsanto  Agricultural 
Company.  600  North  Lindber^  Blvd., 
St.  Louis.  MO  63167.  Product  name: 
Battalion  Herbicide.  Herbicide.  Active 
ingredient:  Halosulfuron  methyl  5- 
Il(4,6-dimethoxy-2-pyrimidinyl)amino) 
carbonylaminosulfonyl]-3-chloro-l- 
methyl-1-  H-pyra2ole-4-carboxylate  at 
14.9  percent.  Proposed  classification/ 
Use:  None.  Preemergent  control  of 
weeds  in  Geld  com.  (PM  23) 

11.  file  Symbol:  524-UAl.  Applicant: 
Monsanto  Co.  Product  name:  Manage 
Herbicide.  Herbicide.  Active  ingredient: 
Halosulfuron  methyl  5-l((4,6- 
dimethoxy-2-pyrimidinyl)amino] 
carbonylaminosulfonyl|-3-chloro-l- 
methyl-1-  /y-pyrazole-4-carfaoxylate  at 
48  percent.  Proposed  classification/Use: 
None.  For  use  to  control  weeds  in 
turfgrass.  (PM  23) 

12.  File  Symbol:  S24-UAL.  Applicant: 
Monsanto  Co.  Product  name:  Permit 
Herbicide.  Herbicide.  Active  ingredient: 
Halosulfuron  methyl  5-11(4.6- 
dimethoxy-2-pynmidinyl)amino) 
carbonylaminosulfbnylJ-3-diloro-l- 
methyl-1-  H-pyrazole-4-carboxylate  at 

72.3  percent.  Proposed  classification/ 
Use:  None.  For  postemergent  control  of 
weeds  in  field  com.  field  com  grown  for 
seed,  and  sorghum  (milo).  (PM  23) 

13.  File  Symbol:  524-UAT.  Monsanto 
Co.  Product  name:  MON  12000 
Herbicide.  Herbicide.  Active  ingredient: 
Halosulfuron  methyl  5-i[(4.&- 
dimethoxy-2-pynmidinyl)anuno] 
carbony  laminosulfony  1] -3-chloro- 1 - 
methyl-1-  H-pyrazole-4-carboxylate  at 

99.4  percent  Propoeed  classification/ 
Use:  None.  For  manufacturing  and 
formulation  into  herbicides  only.  (PM 
23) 

14.  File  Symbol:  5797S-G.  Applicant: 
Sutton  Laboratories.  Inc.,  116  Summit 
Avenue,  Chatum,  NJ  07928.  Product 
name:  Suttoncide  A.  Microbiodde. 
Active  ingredient:  Sodium 
hydroxymethylamino  acetate  at  95 
percent.  Proposed  classification/Use: 
None.  For  use  as  an  industrial 
preservative  for  coatings,  adhesives, 
printing  inks,  pastes,  and  polishes.  (PM 
31) 

15.  File  Symbol:  57978-L.  Applicant: 
Sutton  Laboratories.  Product  name:     , 
German  II.  Microbiocide.  Active 
ingredient  Urea.  AMl.3- 
bis(hydroxymethyl)-2.S-dioxo-4- 
imidazolidinyl)-A/,Ar- 
bis(hydroxyiDethyl)-  at  97  percent. 
Propoeed  classification/Use:  None.  For 
use  as  an  industrial  preservative  for 


coatings,  adhesives.  printing  inks, 
pastes,  and  polishes.  (PM  3 1 ) 

Notice  of  approval  or  denial  of  an 
application  to  register  a  pesticide 
product  will  be  announced  in  the 
Federal  Register.  The  procedure  for 
requesting  data  will  be  given  in  the 
Federal  Register  if  an  application  is 
approved. 

Comments  received  within  the 
specified  time  period  will  be  considered 
before  a  final  decision  is  made; 
comments  received  after  the  time 
specified  will  be  considered  only  to  the 
extent  possible  without  delaying 
processing  of  the  application. 

Written  comments  filed  pursuant  to 
this  notice,  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  Field  Operation  Division  office 
at  the  address  provided  from  8  a.m.  to 
4  p.m.,  Monday  through  Friday,  except 
legal  holidays.  It  is  suggested  thai 
persons  interested  in  reviewing  the 
application  file,  telephone  the  FOD 
office  (703-305-5805).  to  ensure  that 
the  file  is  available  on  the  date  of 
intended  visit. 

Authority:  7  U.S.C  136. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  October  21. 1994. 

Stephen  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(PR  Doc.  94-26912  Filed  11-1-94;  8:45  am) 
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Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  EPA  has  granted  experimental 
use  permits  (EUPs)  to  the  following 
applicants.  These  permits  are  in 
accordance  with,  and  subject  to,  the 
provisions  of  40  CFR  part  172,  which 
defines  EPA  procedures  with  respect  to 
the  use  of  pesticides  for  experimental 
use  purposes. 

FOR  FURTHER  INfORMATKW  CONTACT:  By 
mail:  Phillip  O.  Hutton,  Product 
Manager  (PM)  18.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location*  and  telephone  nimiber: 
Rm.  213,  Crystal  Mall  #2, 1921  Jeffersdn 
Davis  Highway,  Arlington,  VA,  (703) 
305-7690. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
issued  the  following  experimental  use 
permits: 

66736-EUP-J.  Extension.  Ciba-Geigy 
Corporation.  P.O.  Box  12257,  Research 
Triangle  Park,  NC  27709-2257.  In  the 
Federal  Register  of  March  11,1 994  (59 
FR  11600),  EPA  announced  receipt  of  an 
application  for  an  extension  EUP  for  a 
transgenic  plant  pesticide  bom  Ciba- 
Geigy  Corporation.  Interested  parties 
were  invited  to  submit  written  comment 
by  April  11, 1994.  Three  comment? 
were  received  during  the  comment 
period  with  two  comments  from  grower 
groups  and  one  comment  from  a  seed 
trade  association.  All  comments  were 
supportive  of  the  EUP.  One  comment 
was  received,  after  the  comment  period 
closed,  from  Senators  J.  Robert  Kerrey 
and  Jim  Exon  also  supporting  the  EUP. 
The  approved  experimental  use  permit 
allows  the  use  of  197.1  grams  of  the 
Bacillus  thuringiensis  5-endotoxin 
(produced  by  a  bacterially  derived 
CrylA(b)  gene  in  com  plants)  in  seeds 
planted  on  190  acres  of  corn  to  evaluate 
the  control  of  the  European  com  borer 
and  other  lepidopteran  pests.  The 
program  is  authorized  only  in  the  States 
of  California,  Colorado,  Florida.  Georgia, 
Hawaii,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Michigan,  Minnesota, 
Mississippi.  Missouri,  Nebraska,  North 
Carolina,  North  Dakota,  Ohio, 
Peimsylvania,  South  Dakota,  and 
Wisconsin  and  the  Commonwealth  of 
Puerto  Rico.  The  experimental  use 
permit  is  effective  for  plantings  from 
April  12, 1994  to  March  31, 1995,  and 
associated  activities  such  as  collection 
of  field  data  and  harvesting  and 
processing  of  seed  after  last  planting. 
Com  grown  under  this  permit  will  not 
be  permitted  to  enter  commerce. 

S24-EUP-S2.  Issuance.  Monsanto 
Company,  700  Chesterfield  Parkway 
North,  St.  Louis,  MO  63198.  In  the 
Federal  Register  of  Febmary  23, 1994 
(59  FR  8616),  EPA  announced  receipt  of 
an  application  for  an  EUP  for  a 
transgenic  plant  pesticide  from 
Monsanto  Company.  Interested  parties 
were  invited  to  submit  vnitten 
comments  by  March  25, 1994;  no 
comments  were  received.  The  approved 
experimental  use  permit  allows  the  use 
of  205.43  grams  of  the  Bacillus 
thuringiensis  cryIA(b)S-endotoxin 
(produced  by  a  bacterially  derived 
CryIA(b)  gene  in  com  plants)  in  seeds 
planted  on  604.6  acres  of  com  to 
evaluate  the  control  of  the  European 
com  borer,  the  fall  armyworm,  and  the 
com  earworm.  The  program  is 
authorized  only  in  the  States  of 
Colorado,  Florida,  Georgia,  Hawaii, 
Illinois,  Indiana,  Iowa.  Kansas. 
Kentucky,  Maryland,  Michigan, 


Minnesota,  Missouri,  Nebraska,  New 
York,  North  Carolina,  Ohio, 
Pennsylvania,  South  Dakota,  Tennessee, 
Texas,  Virginia,  and  Wisconsin  and  the 
Commonwealth  of  Puerto  Rico.  The 
experimental  use  permit  is  effective  for 
plantings  bom  April  18, 1994  to 
Febmary  28, 1995,  and  associated 
activities  such  as  cellection  of  field  data 
and  harvesting  and  processing  of  seed 
after  last  planting.  This  permit  is  issued 
with  the  limitation  that  all  crops  are 
destroyed  or  used  for  research  purposes 
only. 

67979-EUP-l.  Issuance.  Northmp 
King  Company,  7500  Olson  Memorial 
Highway.  Golden  Valley,  MN  55427.  In 
the  Federal  Register  of  April  13, 1994 
(59  FR  17535),  EPA  announced  receipt 
of  an  application  for  an  EUP  for  a 
transgenic  plant  pesticide  from 
Northmp  King  Company.  Interested 
parties  were  invited  to  submit  written 
comments  by  May  13, 1994.  No 
comments  were  received.  The  approved 
experimental  use  permit  allows  the  use 
of  0.01 3  grams  of  a  Bacillus 
thuringiensis  cryIA(b)5-endotoxin 
(produced  by  a  bacterially  derived 
CryIA(b)  gene  in  com  plants)  in  seeds 
planted  on  44.90  acres  of  com  to 
evaluate  the  control  of  the  European 
com  borer.  The  experimental  use  permit 
is  effective  for  plantings  from  May  19. 
1994  to  May  1, 1995.  and  associated 
activities  such  as  collection  of  field  data 
and  harvesting  and  processing  of  seed 
after  last  planting.  The  program  is 
authorized  only  in  the  States  of  Hawaii. 
Illinois,  Indiana,  Iowa,  Kentucky, 
Michigan,  Miimesota,  Missouri, 
Nebraska,  Ohio,  and  Wisconsin  and  the 
Commonwealth  of  Puerto  Rico.  This 
permit  is  issued  with  the  limitation  that 
all  crops  are  destroyed  or  used  for 
research  purposes  only. 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  manager. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
he  made  available  for  inspection 
purposes  bom  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


Dated:  September  28, 1994. 
Lois  Rossi, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 
[FR  Doc.  94-27175  Filed  11-1-94;  8:45  am) 
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Ciba-Geigy  Corp.;  Apjsroval  of  a 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Ciba-Geigy  Corporation,  to 
conditionally  register  the  pesticide 
product  Irgarol  1051.  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)|7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marshall  Swindell,  Product 
Manager  (PM)  31,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  270,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  (703-305- 
6908). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice,  published  in  the 
Federal  Register  of  June  10, 1993  (58  FR 
32533),  which  announced  that  Ciba- 
Geigy  Corp.,  Additives  Division,  Three 
Skyline  Drive,  Hawthorne,  NY  10532, 
had  submitted  an  apphcation  to 
conditionally  register  the  pesticide 
product  Irgarol  1051,  (EPA  File  Symbol 
40810-RR),  containing  the  active 
ingredient  N-cyclopropyl-N'-(l,l- 
dimethylethyl)-6-(methylthio)-l  ,3,5- 
triazine-2,4-diamine  at  96  percent,  an 
active  ingredient  not  included  in  any 
previously  registered  product. 

The  apphcation  was  approved  on 
September  9, 1994,  as  Irgarol  1051  for 
use  in  formulating  antifoulant  paints  in 
boats  and  vessels  only.  The  product  was 
assigned  (EPA  Registration  Number 
40810-11). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  uill  not 
cause  unreasonable  adverse  effects  on 
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the  environment;  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  N-cyclopropyl- 
N'-l  1 . 1  -dimethy  lethyl)-6-(methylthio)- 
l,3.5-triazine-2.4-diamine,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Sp^ifically.  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
N-cyclopropyl-Ar-(l,l-dimethylethyl)-6- 
(methylthio)-l  ,3,5-triazine-2,4-diamine 
during  the  period  of  conditional 
registration  is  not  expected  to  cause  any 
unreasonable  adverse  effect  on  the 
environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

This  product  is  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(A).  Additional  ecological 
effects  data  and  environmental  fate  data 
will  be  required  from  end-use 
formulators  for  antifoulant  boat  bottom 
paints.  All  data,  especially  data  which 
is  currently  held  in  reserve  may  be 
required  to  be  submitted  for  review.  If 
these  conditions  are  not  complied  with 
the  registration  will  be  subject  to 
cancellation  in  accordance  with  FIFRA 
section  6(e). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  (>esticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  N-cyclopropyl- 
A/'-(  1  .l-dimethy  lethy  l)-6-(methylthio)- 
1.3,5-triazine-2.4-diamine. 


A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  S285  Port  Royal  Road. 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
supf>ort  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7S06C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  Rm.  1132,  CM  «2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St., 
SW.,  Washington.  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Authority:  7  U.S.C.  136. 
ListofSttbiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 

Dated:  September  26. 1994. 

Stephen  L.  JohjMon, 

Director.  Registration  Division.  Officv  of 
Pesticide  Pro;/nms. 

(PR  [)oc.  94-26812  Filed  11-1-94;  8:45  am) 

BtLLINO  COOC  I 


PF-607;FRL-4811-2) 

Pesticide  Tolerance  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
filing  of  pesticide  petitictns  (PP)  and 
food/feed  additive  petitions  (FAP) 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
agricultural  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Program^.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  246,  CM  «2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubUc  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  246  at  tiie  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C). 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW..  Washington.  IX:  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Manager 

ONioe  locetanAatapttone  nmrber 

Address 

Dennis  Edwwds  (PM  19) 

Steve  RoMww  (PM  21)  

Cynthia  Giles-Parkef  (PM  22)  „.. 

Joanne  Milter  (PM  23)  

Robec  Taylor  (PM  25) 

Rm.  207,  CM  #2.  703-306^386  

Rm.  227,  CM  #2,  703<»5^900 

Rm.  229.  CM  »2,  703<»05-5540  

Rm.  237.  CM  #2,  703^06-7830  _... 

Rm.  241,  CM  #2.  70»«S7-6800  

1921  Jeffefson  Davis  Hwy.,  Artington,  VA. 

Do. 

Do. 

Do. 

Do. 

SUPPI^MENTAflV  INFORMATION:  EPA  has 
received  pesticide  petitions  and  food/ 
feed  additive  petitions  as  follows  that 
propose  establishment  and/or 
amendment  of  tolerances  or  regulations 
for  residues  of  certain  pesticide 


chemicals  in  or  on  certain  agricultural 

commodities. 

Initial  Filings 

1.  PP  4F4321.  Cibe-Plant  Protection, 
Ciba-Ceigy  Corp..  P.O.  Box  18300, 
Greensboro,  NC  27419-8300.  proposes  to 


amend  40  CFR  part  180  by  establishing 
a  tolerance  to  permit  residues  of  the 
fungicide  piropiconazole  (l-(ll-(2-(2.4- 
dichlorophenyl)-4-propyl- 1 ,3-dioxolan- 
2-yl]methyl)-lH-l,2,4-triazole)  in  or  on 
the  crop  grouping  stone  fruits  at  1 .0  part 
per  million  (ppm).  (PM  21) 


2.  PP  4F4334.  Vanson.  8840  152nd 
Ave.,  Northeast.  Redmond,  WA.  98052- 
3S3S,  proposes  to  amend  40  CFR  part 
180  by  establishing  an  exemption  fixMn 
the  requirement  of  a  tolerance  for 
residues  in  or  on  rice,  grain  to  permit 
the  use  of  poly-d-glucosamine 
(Chitosan)  as  a  seed  treatment  on  rice. 
(PM  23) 

3.  PP  4F4336.  Ciba  Plant  Protection, 
Ciba-Ceigy  Corp.,  P.O.  Box  18300. 
Greensboro,  NC  27419-8300,  proposes  to 
amend  40  CFR  part  180  by  establishing 

a  regulation  to  permit  residues  of  the 
new  herbicide  prosulfuron,  l-(4- 
methoxy-6-methyl-triazin-2-yl)-3-|2- 
(3,3,3-triiluoropropyl)-l-phenylsufonyl] 
urea,  in  or  on  the  following  raw 
agriciiltural  commodities:  com,  forage  at 
0.02  ppm;  com,  fodder  at  0.02  ppm; 
com.  grain  at  0.02  ppm;  com,  fresh 
(including  sweet  kernels  plus  cobs  vritb 
busks  removed)  at  0.02  ppm;  milk  at 
0.02  ppm;  meat,  fat  and  meat 
byproducts,  kidney  and  liver  of  cattle, 
goats,  bogs,  horses,  and  sheep  at  0.10 
ppm;  poultry,  fat,  kidney,  liver,  meat 
and  meat  byproducts  at  0.10  ppm;  eggs 
at  0.10  ppm.  (PM  25) 

4.  PP  4F4337.  Gusta/son.  Inc.  P£). 
Box  660065,  Dallas.  TX  75266-0065. 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  imidacloprid,  l-((chloro-3- 
pyridinyl)  methylJ-N-nitro-2- 
imidazolidinimine,  and  its  metabolites 
(calculated  as  imidacloprid).  in  or  on 
wheat,  forage  at  7.0  ppm.  wheat,  straw 
at  0.3  ppm.  wheat,  grain  at  0.1  ppm, 
barley,  forage  at  1.2  ppm.  barley,  straw 
at  0.2  ppm,  barley,  grain  at  0.1  p|Rn, 
sorghum,  forage  at  0.1  ppm,  sorghum, 
straw  at  0.1  ppm,  sorghum,  grain  at  0.1 
ppm,  beets,  sugar  (roots)  at  0.1  ppm.  and 
beets,  sugar  (tops)  at  0.1  ppm  (PM  19). 

5.  PP  4F4338.  Monsanto  Co.,  Suite 
1100,  700  14th  Sl,  NW..  Washington, 
DC  20005,  proposes  to  amend  40  CFR 
180.364(a)  by  establishing  a  regulation 
to  permit  combined  residues  of 
glyphosate  {N-(phosphonoraethyl) 
glycine)  and  its  metabolite 
aminomethylphosphonic  acid  (AMPA) 
resulting  fit>m  the  application  of  the 
isopropylamine  salt  of  glyphosate  and/ 
or  the  monoammonium  salt  of 
glyphosate  in  or  on  citrus  fruits  at  0.5 
ppm.  (PM  25) 

6.  PP  4F4340.  Valent  U.S.A.  Corp.. 
1333  North  California  Blvd.,  Suite  600, 
P.O.  Box  8025,  Wahiut  Creek,  CA 
94596-8025,  proposes  to  amend  40  CFR 
part  180  by  establishing  a  r^ulation  to 
permit  residues  of  clethodim  ((E)-(±)-2- 
[l-II(3-chloro-2- 

propenyl)oxy]imino]propyl]-5-[2- 
(ethylthio]propenyl]-3-hydraxy-2- 
cyclohexen-1-one)  and  its  metabolites 
containing  the  2-cyclohexen-l-one 


moiety  in  or  on  sugar  beet,  roots,  at  0.2 
ppm.  sugar  beet,  tops,  at  0.5  ppm,  and 
onion  (dry  bulb)  at  0.5  ppm.  (PM  23). 

7.  FAP  4H5668.  ISK  Biotech  Corp., 
5966  Heisley  Rd.,  P.O.  Box  8000, 
Mentor,  OH  44061-8000,  proposes  to 
amend  40  CFR  part  186  by  establishing 
a  feed  additive  regulation  to  permit  the 
residues  of  DCPA  (Daclhal  W75)  in  or 
on  bean  cannery  wastes,  tomato 
pomace,  and  potato  peels.  (PM  23) 

8.  FAP  4H5700.  Gustafson,  Inc.,  P.O. 
Box  660065,  Dallas,  TX  75266-0065, 
proposes  to  amend  40  CFR  part  180  by 
establishing  a  feed  additive  regulation  to 
permit  residues  of  imidacloprid,  !-{(- 
chloro-3-pyridinyl)  methylj-N-nitro-2- 
imidazolidinimine,  and  its  metabolites 
(calculated  as  imidacloprid),  in  or  on 
the  following  processed  commodities: 
Beets,  sugar,  molasses  at  0.2  ppm.  (PM 
19)  * 

9.  FAP  4H5705.  Monsanto  Co.,  700 
14th  St.,  NW..  Suite  1100,  Washington, 
DC  20005,  proposes  to  amend  40  CFR 
185.3500  by  establishing  a  feed  additive 
regulation  to  permit  the  residues  of 
glyphosate,  N- 

(phosphonaoiethyl)glycine,  and  its 
metabolite  aminomethylphosphonic    ' 
add  in  (nr  on  citrus,  pulp,  dri^  at  1.0 
ppm.  (PM  25) 

List  of  Subiects  . 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Food  and 
feed  additives.  Pesticides  and  pests. 

Authority:  7  U.S.C.  136a. 
Dated:  September  16, 1994. 

Staphea  L.  )«hwoB. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc.  94-26807;  Filed  ll-l-«4;  8:45  am] 
BIUJNQCOOE  66aa-S0-F 

[OPP-180951:  FRL-«914-q 

Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  granted  specific 
exemptions  for  the  control  of  various 
pests  to  12  States  below.  One  crisis 
exemption  was  initiated  by  the  Montana 
Department  of  Agriculture.  These 
exemptions,  issued  during  the  months 
of  May,  June>  and  July  1994,  are  subject 
to  application  and  timing  restrictions 
and  reporting  requirements  designed  to 
protect  the  environment  to  the 
maximum  extent  possible.  EPA  has 
derued  two  specific  exemption  requests. 
Information  on  these  restrictions  is 


available  fit>m  the  contact  persons  in 
EPA  listed  below. 
DATES:  See  each  specific  and  crisis 
exemption  for  its  effective  date. 
FOR  FURTHER  INFORMATION  CONTACT:  See 
each  emergency  exemption  for  the  name 
of  the  contact  person.  The  following 
information  applies  to  all  contact 
persons:  By  mail:  Registration  Division 
(7505\V),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agencv,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  numben 
6th  Floor.  CS  #1,  2800  JefT6rson  Davis 
Highway.  Arlington,  VA,  (703-308- 
8417). 

SUPPLEMENTARY  INFORMATION:  EPA  has 
granted  specific  exemptions  to  the: 

1.  Arkansas  State  Plant  Board  for  the 
use  of  lambda-cyhalothrin  on  wheat  to 
control  the  armyworms;  May  9, 1994.  to 
June  30, 1994.  Arkansas  had  initiated  a 
crisis  exemption  for  this  use.  (Andrea 
Beard) 

2.  California  Environmental 
Protection  AgeiKry,  Department  of 
Pesticide  R^ulation,  for  the  use  of 
myclobutanil  on  strawberries  to  control 
powdery  mildew;  July  28, 1994,  to  July 
27. 1995.  (Susan  Stanton) 

3.  California  Environmental 
Protection  Agency.  Department  of 
Pesticide  Regulation,  for  the  use  of 
imidacloprid  on  tomatoes  to  control  the 
sweet  potato  or  silverleaf  whitefly;  June 
1. 1994,  to  June  1. 1995.  A  notice  of 
receipt  published  in  the  Federal 
Register  of  April  15, 1994  (59  FR 
18116).  The  situation  was  determined  to 
be  urgent  and  nonroutine,  since  this  is 

a  newly  introduced  pest,  and  registered 
materials  were  not  providing  adequate 
control.  Significant  economic  losses 
were  expected.  (Andrea  Beard) 

4.  Colorado  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  com  to 
control  spider  mites;  July  1, 1994,  to 
August  31, 1994.  (Andrea  Beard) 

5.  Idaho  Department  of  Agriculture  for 
the  use  of  imidacloprid  on  apples  to 
control  aphids;  May  31, 1994,  to 
September  15, 1994.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
April  20,  1994  (59  FR  18816).  The 
situation  was  determined  to  be  urgent 
and  nonroutine  due  to  loss  of  effective 
alternative  products.  Significant 
economic  losses  were  expected  as  a 
result.  (Andrea  Beard) 

6.  Kansas  Department  of  Agriculture 
for  the  use  of  bifenthrin  on  com  to 
control  spider  mites;  July  1, 1994,  to 
August  31.  1994.  (Andrea  Beard) 

7.  Maryland  Department  of 
Agriculture  for  the  use  of  clomazone  on 
snap  beans  to  control  broadleaf  weeds; 
July  19,  1994,  to  August  20. 1994. 
(Mai^garita  Collantes) 
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8.  Michigan  Department  of 
Agriculture  for  tlM  use  of  chlorothalonil 
on  asparagus  to  control  purple  spot 
disease;  July  12, 1994,  to  November  1. 
1994.  (Susan  Stanton) 

9.  Michigan  Department  of 
Agriculture  for  tlw  use  of  triadimefbn  on 
asparagus  to  control  asparagus  rust;  July 
15.  1994.  to  November  1.  1994.  (Susan 
Stanton) 

10.  New  Mexico  Department  of 
Agriculture  for  the  use  of  cyfluthrin  on 
chili  peppers  to  control  pepper  weevils; 
July  8. 1994,  to  September  30.  1994. 
(Libby  Pemberton) 

11.  Ohio  Department  of  Agriculture 
for  the  use  of  cypermethrin  on  green 
onions  to  control  thrips;  July  1, 1994,  to 
September  30,  1994.  (Lany  Fried) 

12.  Oklahoma  Department  of 
Agriculture  for  the  use  of  bifenthrin  on 
com  to  control  spider  mites;  July  1. 
1994,  to  August  25. 1994.  (Andrea 
Beard) 

13.  Oregon  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  apples  to 
control  aphids;  May  31. 1994,  to 
September  15, 1994.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
April  6, 1994  (59  FR  16204).  The 
situation  was  determined  to  be  urgent 
and  nonroutine  due  to  loss  of  effective 
alternative  products.  Signiflcant 
economic  losses  were  expected  as  a 
result.  (Andrea  Beard) 

14.  Utah  Department  of  Agriculture 
for  the  use  of  imidacloprid  on  apples  to 
control  aphids:  May  31. 1994,  to 
September  15.  1994.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
April  6.  1994  (59  FR  16204).  The 
situation  was  determined  to  be  urgent 
and  nonroutine  due  to  loss  of  effective 
alternative  products.  SigniHcant 
economic  losses  were  expected  as  a 
result.  (Andrea  Beard) 

15.  Washington  Department  of 
Agriculture  for  the  use  of  esfen valerate 
on  cranberries  to  control  black  vine 
weevils;  July  6,  1994,  to  August  31, 
1994.  (Libby  Pemberton) 

A  crisis  exemption  was  initiated  by 
the  Michigan  Department  of  Agriculture 
on  July  13.  1994.  for  the  use  of 
avermectin  on  potatoes  to  control  the 
Colorado  potato  beetle.  This  program 
has  ended.  (Libby  Pemberton) 

EPA  has  denied  a  specific  exemption 
request  from  the: 

1.  Georgia  Department  of  Agriculture 
for  the  use  of  Pirate  insecticide  on 
cotton  to  control  the  sweet  potato 
whitefly.  A  notice  of  receipt  published 
in  the  Federal  Register  of  June  22.  1994 
(59  FR  32207).  The  exemption  was 
denied  because  the  proposed  use  poses 
a  risk  of  unreasonable  adverse  effects  on 
nontarget  birds  and  aquatic  organisms, 
including  endangered  species.  Although 


some  growers  may  inctir  significant 
economic  losses,  the  expected  Statewide 
losses  do  not  justify  the  use  of  this 
unregistered  pesticide.  (Susan  Stanton) 

2.  Louisiana  Department  of 
Agriculture  and  Forestry  for  the  use  of 
Pirate  insecticide  on  cotton  to  control 
beet  armyworms.  A  notice  of  receipt 
published  in  the  Federal  Register  of 
June  22, 1994  (59  FR  32205).  The 
exemption  was  denied  because  the 
proposed  use  poses  a  risk  of 
unreasonable  adverse  effects  on 
nontarget  birds  and  aquatic  organisms, 
including  endangered  species.  An 
emergency  condition  does  not  exist. 
(Susan  Stanton) 

Authority:  7  US C  136. 

List  of  Subfects 

Environmental  protection. 
Agricultural  commodities.  Crisis 
exemptions.  Pesticides  and  pests. 

Dated;  October  13. 1994. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

(PR  Doc.  94-26806  Filed  11-1-94;  8.45  am) 
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PP  4Q429(yT6e7rfRJ/4914-0] 

Unuron;  Establishment  of  Temporary 
Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  established 
temporary  tolerances  for  residues  of  the 
herbicide  linuron  in  or  on  certain  raw 
agricultural  commodities.  These 
temporary  tolerances  were  requested  by 
Resource  Seeds.  Inc. 
DATES:  These  temporary  tolerances 
expire  September  1,  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  Taylor,  Product  Manager 
(PM)  25.  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency ,-401 
M  St.,  SW..  Washington.  DC  20460. 
OfHce  location  and  telephone  number 
Rm.  245.  CM»2. 1921  Jefferson  Davis 
Highway,  Arlington.  VA,  (703)  305- 
6800. 

SUPPLEMENTARY  INFORMATION: 
Interregional  Research  Project  No.  4, 
State  Agricultural  Experimental  Station, 
Rutgers  University,  P.O.  Box  231.  New 
Brunswick.  N)  8903-0231,  has 
requested  in  pesticide  petition  (PP) 
4C4290.  the  establishment  of  temporary 
tolerances  for  residues  of  the  herbicide 
linuron  |3-(3.4-dichlorophenyl)-l- 
methoxy-l-methylurea|  in  or  on  the  raw 


agricultural  commodities  lupine  grain, 
lupine  forage,  and  lupine  hay  at  1.0  part 
per  million  (ppm).  These  temporary 
tolerances  will  [>ermit  the  marketing  of 
the  above  raw  agricultural  commodities 
when  treated  in  accordance  with  the 
provisions  of  the  experimental  use 
permit  67651 -EUP-1,  which  is  being 
issued  under  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  as  amended  (Pub.  L.  95-396, 
92  Stat.  819;  7  U.S.C.  136). 

The  scientiGc  data  reported  and  other 
relevant  material  were  evaluated,  and  it 
was  determined  that  establishment  of 
the  temporary  tolerances  will  protect 
the  public  health.  Therefore,  the 
temporary  tolerances  have  been 
established  on  the  condition  that  the 
pesticide  be  used  in  accordance  with 
the  experimental  use  permit  and  with 
the  following  provisions: 

1.  The  total  amount  of  the  active 
ingredient  to  be  iSed  must  not  exceed 
the  quantity  authorized  by  the 
experimental  use  permit. 

2.  Resource  Seeds,  Inc.,  must 
immediately  notify  the  EPA  of  any 
findings ^om  the  experimental  use  that 
have  a  bearing  on  safety.  The  company 
must  also  keep  records  of  production, 
distribution,  and  performance  and  on 
request  make  the  records  available  to 
any  authorized  officer  or  employee  of 
the  EPA  or  the  Food  and  Drug 
Administration. 

These  tolerances  expire  September  1 . 
1996.  Residues  not  in  excess  of  these 
amounts  remaining  in  or  on  the  raw 
agricultural  commodities  after  this 
expiratiop  date  will  not  be  considered 
actionable  if  the  pesticide  is  legally 
applied  during  the  term  of,  and  in 
accordance  with,  the  provisions  of  the 
experimental  use  permit  and  temporary 
tolerances.  These  tolerances  may  be 
revoked  if  the  experimental  use  permit 
is  revoked  or  if  any  experience  with  or 
scientific  data  on  this  pesticide  indicate 
that  such  revocation  is  necessary  to 
protect  the  public  health. 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  from  the 
requirement  of  section  3  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164,  5  U.S.C.  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4. 1981  (46 
FR  24950). 

AtttlMritsr:  21  U.S.C  346a(j). 


ListafSttbjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recotdkeeping 
requirements. 

ilai^:Qctoberl3,1994...  ,, 

Stephen  L.  Johnson, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

(FR  Doc  94-26797  Filed  11-1-94;  8:45  am) 


(OPP-9Q2288;  FRL-476S-8] 

Rohm  and  Haas  Co.;  Approval  of 
Pesticide  Product  Registration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Rohm  and  Haas  Cmnpany 
to  conditionally  register  the  pesticide 
product  Anti-Foulant  C-9211M 
containing  a  new  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provisions  of 
section  3tc)(7)(C)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Marshall  Swindell,  Acting  Product 
Manager  (PM)  31,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  272,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington.  VA  22202,  (703-305- 
6908). 

SUPPLEMENTARY  INFORMATION:  EPA 
issued  a  notice  published  in  the  Federal 
Register  of  November  16, 1983  (48  FR 
52124),  which  announced  that  Rohm 
and  Haas  Co..  Independence  Mall  West. 
Philadelphia,  PA  19105,  had  submitted 
an  application  to  register  the  pesticide 
product  Anti-Foulant  C-9211M  (EPA 
File  SyTnbol  707-RTL)  containing  the 
active  ingredients  4,5-dichlon>-2-n- 
octyl-3(2/i)-isothiazolone  at  35.0 
percent  and  4-chloro-2-n-octyl-3-(2//)- 
isothiazolone  at  5.0  percent,  active 
ingredients  not  included  in  any 
previously  registered  product. 

This  application  was  approved  on 
February  28, 1994,  as  Anti-Foulant  C- 
921 IM,  containing  the  active  ingredient 
4,5-dichlo^o-2-7^octyl-3(2/fl- 
isothiazolone  at  30.0  percent,  (EPA 
Registration  Number  707-175)  for  use  in 
the  formulation  of  marine  antifoulant 
paints. 


A  oonditiuoal  registration  may  be 
granted  under  section  3(c)(7HC)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking  because  a  poiod 
reasonably  sufficiait  for  generation  of 
the  data  has  not  elapsed  since  the 
Administrator  first  imposed  the  data 
Requirements,  on  condition  that  such 
data  are  received  by  the  end  of  the 
conditional  lustration  period  and  do 
not  meet  or  exceed  the  risk  criteria  set 
forth  in  40CFR  154.7;  that  use  of  the 
pesticide  during  the  conditional 
registration  period  will  not  cause 
unreasonable  adverse  efhds  on  the 
environment;  and  that  use  of  the 
pesticide  is  in  the  public  interest. 
The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  pr(^>osed  use  of  4,5-dichloro- 
2-n-octyl-3(2W)-isothiazolone,  and 
informatitHi  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  of  the 
chemical  and  its  pattern  of  use, 
apphcation  methods  and  rates,  and  level 
and  extent  of  potential  exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
4,5-dichloro-2-n-octyl-3(2H)- 
isothiazolone  during  the  period  of 
conditional  registration  is  not  expected 
to  cause  any  unreasonable  adverse  effect 
on  the  environment,  and  that  use  of  the 
pesticide  is  in  the  public  interest. 

This  conditional  registration  has  been 
issued  even  though  at  this  time,  no 
additional  ecological  effects  and 
environmental  fate  data  will  be  required 
for  this  manufacturing  use  product 
However,  additional  requirements  for 
environmental  fate  and  ecological 
effects  data  are  being  held  in  reserve 
pending  the  review  of  leaching  studies 
and  will  be  requested  for  this 
manufacturing  use  product  The 
leaching  from  the  matrix  data  will  be 
required  for  end-use  formulators.  The 
data  only  supports  the  formulation  of 
marine  antifloulant  paints  for  boats  and 
vessels  only.  If  these  conditions  are  not 
complied  with,  the  registration  will  be 
subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment 

More  detailed  information  on  this 
conditional  registration  is  contained  in 


an  EPA  Pesticide  Fact  9ieel  on  4.5- 

dichloro-2-n-octv)-3(2H)-isothiazolone. 

A  copy  of  the  tact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  scienoe  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS).  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
pubUc  inspection  in  the  office  of  the 
Product  Manager  listed  above.  The  data 
and  other  scientific  information  used  to 
support  registration,  except  far  materia] 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Prc^gram  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2, 
Arlington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provi^ons  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  OfBce  (A-101),  401  MSL, 
SW.,  Washington.  DC  20460.  Such 
requests  should:  (1)  Identif>'  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 
AutlMrity:  7  U.S.C  136. 

List  of  Subjects' 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  Septemlwr  28. 1994. 

Daniel  M.  Baroio, 

Director,  Office  of  Pesticide  i^ragrams. 

IFR  Doc.  94-26813  Filed  11-1-94;  8:45  amj 

BRJJNQ  CODE  «560-gO-F 


(PF-610:  FRL-491S-S1 

Pesticide  Tolerance  Petitions; 
Amendments 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  two 
amendments  to  filings  for  pesticide 
petitions  (PP)  proposing  the 
establishment  of  regulations -for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Brandi,  Field 
Operations  Division  (H7506C),  Office  of 
Pesticide  Programs,  Environmental 
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Protection  Agency,  401  M  St..  Sw.. 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
conHdential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  bom  8  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7305C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington.  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number: 


Product  Manager 

Office  location/teleptK>ne  nurrber 

Address 

Cynthia  Gites-Parfcof  (PM  22)  — 

Joa.'Tne  MtUer  (PM  23)  - 

Rrti.  229.  CM  #2.  703-305-5540 

Rm.  237.  CM  »2.  703-557-7830 

1921  Jeffefson  Davis  Hwy.,  Arlington.  VA. 
Do. 

SUPPLEMCNTARY  INFORMATiON:  EPA  has 
received  amended  pt^sticide  petitions  as 
follows  proposing  tho  establishment 
and/or  amendment  of  regulations  for 
residues  of  certain  pesticide  chemicals 
in  or  on  various  agricultural 
commodities. 

.'\inended  Filings 

1   PP2F4134.  In  the  Federal  Register 
of  lune  29,  1994  (59  FR  33504),  EPA 
issued  a  notice  of  an  amended  petition 
filed  by  Rohm  &  Haas  Co.. 
Independence  Mall  West,  Philadelphia. 
PA  19105  (amendment  to  petition  filed 
in  the  Federal  Register  of  December  30 
1992  (57  FR  62334:  Dec  30.  1992)1 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  fenbuconazole  and  its 
metabolites  in  or  on  baqanas  (whole 
fruit)  at  0.3  part  per  million  (ppm)  of 
which  not  more  than  0.05  ppm  is 
contained  in  banana  pulp.  The  amended 
petition  is  further  amended  to  specify 
that  the  residues  of  fenbuconazole  and 
its  metabolites  are  combined  and 
expressed  parent  equivalent  to 
determine  the  total  raw  agricultural 
commodity  (RAC)  residue  on  bananas. 
The  Rohm  ft  Haas  Co.  requests  that  the 
following  permanent  tolerances  be 
established  for  the  total  fenbuconazole 
residues:  bananas  (whole  huit)  at  0.3 
ppm  of  which  not  more  than  0.05  ppm 
is  contained  in  banana  pulp.  (PM  22) 

2.  PP  3F4193.  hi  the  Federal  Register 
of  October  21, 1993  (58  FR  54354),  EPA 
issued  a  notice  that  Monsanto  Co.,  700 
14th  St.,  NW.,  Washington,  DC  20005, 
proposed  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  of  Permit  Herbicide  (methyl  5- 
((4.&-diniethoxy-2-pyrimidinyl)amino| 
cartx>nylaininosulk)nyl-3-chIoro-l- 
inethyl-lH-pyrazole-4-  carboxylate.  and 
its  metabohtes  determined  as  3-chloro- 
1 -methyl-S-sul&moy  lpyrazole-4- 
cartraxylic  add  and  expressed  as  parent 


equivalents),  in  or  on  com.  field  grain 
at  0  1  ppm.  com.  field  forage  at  0.3  ppm. 
com.  field  fodder  at  1.3  ppm.  and  grain 
sorghum  (milo)  grain  at  0.02  ppm  (lower 
limit  of  method  validation),  grain 
sorghum  (milo)  forage  at  0.07  ppm. 
grain  sorghum  (milo)  stover  at  0.08 
ppm.  grain  sorghum  (milo)  silage  at  0.14 
ppm,  grain  sorghum  (milo)  hay.  no 
tolerance  proposals.  Monsanto  Co.  has 
submitted  to  EPA  an  amended  petition 
proposing  to  amend  40  CFR  part  180  by 
establishing  a  regulation  to  permit 
residues  in  or  on  com,  field  grain  at  0.1 
ppm.  com.  field  forage  at  0.3  ppm,  com. 
field  fodder  at  1.5  ppm.  grain  sorghum 
(milo)  grain  at  0.1  ppm,  grain  soighum 
(milo)  forage  at  0.3  ppm,  grain  sorghum 
(milo)  fodder/stover  at  0.1  ppm.  and 
meat  and  meat  byproducts  (cattle,  goats, 
hogs,  horses,  and  sheep)  at  0.1  ppm.  The 
amended  petition  also  proposes  to 
amend  40  CFR  part  180  by  estabUshing 
a  regulation  to  permit  indirect  or 
inadvertent  residues  when  present  as  a 
result  of  application  to  field  com  and/ 
or  grain  sorghum  (milo)  in  or  on 
soybean  seed  at  0.5  ppm.  soybean  forage 
at  0.5  ppm,  soybean  hay  at  0.5  ppm,  and 
wheat  grain  at  0.1  ppm.  wheat  forage  at 
0.1  ppm.  and  wheat  straw  at  0.2  ppm. 
(PM  23) 

Autberily:  7  U.S.C.  136a 
Dated:  October  7. 1994. 

Stephan  L.  fohnson. 

Director.  Registration  Division.  Office  of 

Pesticide  Programs. 

IFR  Doc.  94-26810:  Filed  11-1-94;  S:4S  amj 
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(Pf-612:  FrU.-4«17-3] 

Pesticide  Tderarice  Petitions; 
Corrections  and  Amendmsnts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notice  announces  two 
corrections  to  filings  for  pesticide 
petitions  (PP)  proposing  the 
establishment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  agricultural  commodities,  and  it 
aimounces  two  amendments  to         , 
petitions. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operati6ns  Division  (H7506C).  Office  of 
Pesticide  Programs .  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
lefferson  Davis  Hwy.,  Arlington,  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  "Confidential 
Business  Information"  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Registration  Division  (7505C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St.  SW..  Washington.  DC  20460.  In 
person,  contact  the  PM  named  in  each 
petition  at  the  following  office  location/ 
telephone  number 


Product  Manager 


George  LaRocca  (PM  13)  

Leonard  Cote  (Acting  PM  21) 


Office  locationAelephpone  numtier 


Rm.  204,  CM  #2,  703-305-6100 
Rm.  227,  CM  #2.  703-305-6900 


Address 


1921  Jefferson  Davis  Hv»y.,  Arlington,  VA. 
Do. 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  amended/corrected  pesticide 
petitions  (PP)  and  a  feed  additive 
petition  (FAP)  as  follows,  proposing  the 
establishment  and/or  amendment  of 
regulations  for  residues  of  certain 
chemicals  in  or  on  various  commodities. 

Amended  Filings 

1.  PP4F4186.  In  the  Federal  Register 
of  October  21,  1993  (58  FR  54354).  EPA 
issued  the  notice  of  the  petition  filed  by 
Valent  U.S.A.  Corp..  1333  N.  California 
Blvd.,  Suite  600.  Wabiut  Creek,  CA 
94596,  proposing  to  amend  40  CFR  part 
180  by  establishing  a  regulation  to 
permit  residues  of  fenpropathrin  [alpha- 
cyano-3-phenoxybenzyl  2,2,3.3- 
tetramethylcyclopropane-carboxylate)  in 
or  on  strawberries  at  2  parts  per  million 
(ppm)  and  tomatoes  (fresh  market. 
Florida  only)  at  0.5  ppm.  Valent  has 
submitted  a  revised  petition  that 
proposes  establishing  tolerances  for 
fenpropathrin  in  or  on  the  following  raw 
agricultural  commodities:  strawberries 
(caps  removed)  at  2.0  ppm;  tomatoes  at 
0.6  ppm;  meat  and  meat  byproducts  of 
cattle,  goats,  hogs,  horses,  and  sheep  at 
0.1  ppm;  fat  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  1.0  ppm;  milk  fat 
(reflecting  0.11  ppm  in  whole  milk)  at 
2.75  ppm;  and  poultry  meat,  fat,  and 
meat  byproducts  and  eggs  at  0.02  ppm. 
(PM  13) 

2.  FAP  3H5661.  hi  the  Federal 
Register  of  October  21,  1993  (58  FR 
54354),  EPA  issued  the  notice  of  the 
petition  filed  by  Valent  U.S.A.  Corp., 
1333  N.  Cahfomia  Blvd.,  Suite  600.  P.O. 
Box  8025,  proposing  amend  40  CFR  part 
186  by  establishing  a  regulation  to 
permit  residues  of  fenpropathrin  {alpha- 
cyano-3-phenoxybenzyl  2,2,3,3- 
tetramethylcyclopropane-  carboxylate] 
in  or  on  tomato  cannery  waste  at  5  ppm. 
Valent  has  submitted  a  revised  petition 
that  proposes  estblishing  tolerances  for 
fenpropathrin  in  or  on  the  following 
feed  commodities:  tomato  pomace,  wet 
at  6  ppm  and  tomato  pomace,  dried  at 
30  ppm.  (PM  13) 

Corrected  Petitions 

3.  PP  4F4351.  hi  the  Federal  Register 
of  September  28, 1994  (59  FR  49397), 
EPA  issued  the  notice  of  the  petition 
from  Ecogen.  Inc.,  2005  Cabot  Blvd. 
West,  Langhome.  PA  19047,  proposing 
to  amend  40  CFR  180.1001(c)  and  (d)  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  the 
insecticide  Candida  oleophila  isolate  I- 


182  in  or  on  all  raw  agricultural 
commodities.  The  petition  is  corrected 
to  specify  that  Candida  oleophila  isolate 
1-182  is  a  biological  fungicide,  not  an 
insecticide,  and  that  the  petition 
proposes  amendment  to  40  CFR  part 
180,  not  40  CFR  180.1001(c)  and  (d). 
(PM  21) 

4.  PP  4F4354.  In  the  Federal  Register 
of  September  28, 1994  (59  FR  49397), 
EPA  issued  the  notice  of  the  petition 
from  Merck  &  Co.,  Inc.,  P.O.  Box  450, 
Three  Bridges,  NJ  0887-0450,  proposing 
to  amend  40  CFR  part  180  by 
estabhshing  a  tolerance  regulation  to 
permit  residues  of  the  herbicide 
abamectin  and  its  8,9  isomer  in  or  on 
cucurbits  (melons,  cucumber,  and 
squashes).  The  petition  is  corrected  to 
specify  that  abamectin  and  its  8,9 
isomer  is  an  insecticide,  not  a  herbicide, 
and  that  a  tolerance  of  0.005  ppm  in  or 
on  cucurbits  is  proposed.  (PM  13). 

Authority:  7  U.S.C.  136a. 
Dated:  October  20,  1994. 

Stephen  L.  Johnson, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

IFR  Doc.  94-27179;  Filed  11-1-94;  8:45  am) 
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[OPP-30374;  FRL-4915-3] 

Yoshitomi  Pharmaceutical  Industries, 
Ltd.;  Approval  of  a  Pesticide  Product 
Registration 

AGENCY:  Envfronmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  Yoshitomi  Pharmaceutical 
Industries,  Ltd.,  to  register  the  pesticide 
product  RYH-86NA,  containing  an 
active  ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(5)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. . 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ruth  Douglas,  Product  Manager 
(PM)  32,  Registration  Division  (7505C), 
Office  of  Pesticide  Programs,  401  M  St., 
SW.,  Washington,  DC  20460.  Office 
location  and  telephone  number:  Rm. 
278,  CM  #2,  Environmental  Protection 
Agency,  1921  Jefferson  Davis  Hwy, 
ArUngton.  VA  22202.  (703-305-7964). 


SUPPLEMENTARY  INFORMATKM:  EPA 
received  an  application  bom  Yoshitomi 
Pharmaceutical  Industries,  Ltd.,  6-9. 
Hiranomachi  2-Chome  Chou-ku,  Osaka 
541,  Japan  to  register  the  pesticide 
product  RYH-86NA  (EPA  File  Symbol 
63898-R),  containing  the  active 
ingredient  4,5  dichloro-l,2-dithiol-3-one 
at  48.20  percent,  an  active  ingredient 
not  included  in  any  previously 
registered  product.  However,  since  the 
notice  of  receipt  of  application  to 
register  this  product  did  not  publish  in 
the  Federal  Register,  as  required  by 
section  3(c)(4)  of  FIFRA,  as  amended, 
interested  parties  may  submit  written 
comments  within  30  days  from  the  date 
of  publication  of  this  notice. 

The  application  was  approved  on 
August  11, 1994,  as  RYH-86NA  for 
formulation  into  end-use  products  onlv 
(EPA  Registration  Number  6389S-1 ). 

The  Agency  has  considered  all 
required  data  on  risks  associated  with 
the  proposed  use  of  4,5  dichloro-1,2- 
dithiol-3-one,  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  use.  Specifically,  the 
Agency  has  considered  the  nature  of  the 
chemical  and  its  pattem  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential.exposure.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  safety 
determinations  which  show  that  use  of 
4,5  dichloro-l,2-dithiol-3-one  when 
used  in  accordance  with  widespread 
and  commonly  recognized  practice,  will 
not  generally  cause  unreasonable 
adverse  effects  to  the  environment. 
More  detailed  information  on  this 
registration  is  contained  in  an  EPA 
Pesticide  Fact  Sheet  on  4,5  dichloro-1.2- 
dithiol-3-one. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and   • 
formulations,  science  findings,  and  the 
Agency's"  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Ser\'ice 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
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inspection  in  the  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2. 
Arlington.  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addresaed  to  the  Freedom  of 
Information  Office  (A-101).  401  M  St  . 
SW..  Washington,  DC.  20460.  Such 
requests  shoidd:  (1)  Identify  the  product 
name  and  registration  numtier  and  (2) 
specify  the  data  or  information  desired. 

Authoritr  7  U.S.C  136. 

ListofSubiectt 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  OctoUr  13, 1994 


SiaplMfi  L*  I 

Director.  Registration  Division.  Office  of 

Pesticide  Prvgnmt. 

IFR  Doc.  94-2M11  Filed  11-4)1-94;  8:45  am) 
aiLUNOCOOX 


(FRL-BIOO-q 

Propo— d  Adinlnl»»t*v  Sttlewnt 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice:  Request  for  Public 

Comment. 

8UMM0WY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Rasponae.  Compensation 
and  Liabihty  Act  (CERCLA),  as 
amended  by  the  Superfund 
Amendments  and  Reauthorization  Act 
(SARA),  notica  is  hereby  given  of  the 
proposed  de  ofunimis  administrative 
cost  recovery  settlement  entered  into  by 
EPA  Region  iX  and  the  Respondents 
listed  in  Appendix  A.  set  forth  helow. 
I'he  proposed  settlement  was  entered 
into  under  the  authority  granted  EPA  in 
section  122(h)  of  CERCLA,  and  provides 
that  each  respondent  will  reimburse  the 
EPA  its  proportional  share  of  the  costs 
incurred  at.  or  in  connection  with,  an 
emergency  removal  conducted  at  the 
King  Neptune  Site  in  Bell  Gardens. 
Calfironia  in  May-lune,  1992. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
reoaiw  written  romments  relating  to  the 
settlement.  EPA  may  withdraw  frum  or 
modify  the  propoeed  settlement  should 
such  cominents  disclose  facts  or 
considerations  which  indicate  the 
propoeed  settlement  is  inappropriate, 
improper  or  inadequate.  The  Agency's 
response  to  any  comments  received  will 
be  available  lor  inspection  at  the  U.S. 


EnvironmenUl  Protection  Agency. 
Region  IX,  (RC-l).  75  Hawthorne  Street, 
San  Francisco.  CA.  94105.  Attention: 
Steve  Armsey,  Regional  Hearing  Clerk. 
ADDRESSES:  A  copy  of  the  proposed 
settlement  may  be  obtained  from  Steve 
Armsey,  U.S.  EPA  Region  IX  Hearing 
Clerk  (RC-l).  75  Hawthorne  St..  San 
Francisco.  CA.  94105.  Comments  should 
reference  the  King  Neptune  Superfund 
Site  and  EPA  Docket  No.  94-13. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Rabbino.  Office  of  Regional 
Counsel.  U.S.  EPA.  Region  IX,  75 
Ha%vthome  St..  San  Francisco.  CA. 
94105,  Telephone:  (415)  744-1336. 

Dated:  October  26. 1994. 
leffZelikson,  Director, 

Hazardous  Waste  Managenient  Division 

King  Neptane  Lead  Site:  PKFi  Settled 

1  Alexian  Brothers  Ho«pitaI. 

2  AlU  Bat**  Community  Hospital. 

3  Alvarado  Community  HospitaL 

4  Anaiieini  Medical. 

5  Auburn  Faith  Hoapiul. 

6  Bay  General  Hocpiul. 

7  Bay  Harbor  HospitaL 

8  Beverly  Hospital. 

9  Boswell  Memorial  Hospital. 

10  Broadway  HospitaL 

1 1  Burt>ank  Community  Hospital 
Foundation. 

12  California  HospitaL 

1 3  Cancer  Foundation  of  Santa  Barbara. 

14  Cedan  of  Lebanon  Hospital. 

1 5  Center  City  Hospital. 

16  Chico  Coflomunity  HospitaL 

17  Children's  Hospital. 

IS  Ctiula  Vista  Community. 

1 9  City  of  Hope  Medical  Center. 

20  Colusa  County  HospitaL 

21  Community  Hospital. 

22  Community  HospitaL 

23  Cooimunity  Hospital  of  Fresna 

24  Community  Hospital  of  Los  Angeles. 

25  Community  Hospital  of  North 
Hollywood. 

26  Community  Hospital  of  San  Buena- 
ventura. 

27  Corona  Community  HospitaL 

28  Costa  Mesa  Memorial  Hospital. 

29  Cottafe  Hospital. 

30  Dameron  Hospital. 

31  Daniel  Freeman  Memorial  HospitaL 

32  Desen  Hospital. 

33  Desen  Springs  Hospital. 

34  Doctors  HospitaL 

35  Doctors  HospitaL 

36  Dominican  Hospital. 

37  Downey  Community  Hospital. 

38  Dr.  David  M.  Brotman  Memorial 
Hoepilal. 

39  El  Camino  HospitaL 

40  El  Centre  Community  HospitaL 

41  Enloe  Memorial  Hospital. 

42  Feather  River  HospiuL 

43  Foothill  Presbyterian  HospiteL 

44  Fountain  Valley  Hospital. 

45  Franklin  HospitaL 

46  Fremont  Medt«yl  Center. 

47  Garfield  HospitaL 

48  Clendale  MetnoriaL 


49  Glendora  Community  Hospital. 

50  Good  Samarit>ui  HospitaL 

51  Good  Samaritan  HospitaL 

52  Granda  Hills  Community. 

53  Grossmont  HospitaL 

54  Harbor  General  Hospital. 

55  Harold  D.  Chope  Community 
Hospital. 

56  Hawthorne  Community  Hospital. 

57  Henry  Mayo  Newhall  Memorial 
Hospital. 

58  Holy  Cross  HospitaL 

59  Huntington  Inter-Community 
Hospital. 

.    60    Huntington  Memorial  Hospital. 

61  Inter  Community  Hospital. 

62  )ohn  Muir  Memorial  Hospital. 

63  John  Wesley  Hospital. 

64  Kaiser  Foundation  Hospital. 

65  Kaiser  Foundation  Hospital. 

66  Kaiser  Foundation  Hospital. 

67  Kaiser  Foundation  HospitaL 

68  Kaiser  Foundation  HospiuL 

69  Kaiser  Foundation  HospitaL 

70  Kaiser  Hospital. 

71  Kaiser  Hospital. 

72  Kaiser  Hospital. 

73  Kaiser  Hospital. 

74  Kaiser  Hospital. 

75  Kaiser  Hospital. 

76  Kaiser  Permanente  HospitaL 

77  Kaiser  Permanente  Medical  Center. 

78  Kaiser  Permanente  Medical  Center. 

79  Kaweah  DelU  District  HospitaL 

80  La  Habra  HoepiuL 

81  Lodi  Conununit^Hospital. 

82  Long  Beach  Community  HospitaL 

83  Los  Angeles  County-USC  Hospital. 

84  Los  Medanos  Community  Hospital. 

85  Los  Roble  Hospital. 

86  Marian  Hospital. 

87  Marin  General  Hospital. 

88  Martin  Luther  Hospital. 

89  Martin  Luther  King  Hospital. 

90  Marys  Help  Hospital. 

91  Maryvale  Samaritan  Hospital. 

92  Memorial  Hospital  of  Gardena. 

93  Memorial  Hospital  of  Panorama  City. 

94  Mercy  Geiwral  Hospital. 

95  Mercy  Hospital. 

96  Mercy  Hospital. 

97  Mercy  San  fuan  Hospital. 
97     Merrin  Hospital. 

99    Metodist  HospitaL 

100  Methodist  Hospital  of  Southern 
California. 

101  Midway  HospitaL 

102  Mission  Bay  Hospital. 

103  Mission  Conununity  Hospital. 

104  Naval  Regional  Medical  Center. 

105  Navy  Hospital. 

106  Northridge  Hospital. 

107  Ontario  Community  HospitaL 

108  Orange  County  General  Hospital. 

109  O'Connor  Hospital. 

110  Pacinc  Hospital  Long  Beach. 

111  Palmdale  GeneraL 

112  Palo  Alto  Medical  Clinic. 

113  Palomar  Memorial  Hospital. 

114  Paramount  GeneraL 

115  Peninsula  Hospital. 

116  Peninsula  Hospital  &  Medical  Center. 

117  Pioneer  Hospital. 

118  Placentia  Linda  Community. 

119  Pomona  Valley  Community  HospiUl. 

120  Pre^yterian  HoapitaL 


121  Providence  Hospital. 

122  Queen  of  the  Valley  Hospital. 

123  Radiology  Medical  Group  (N.M.). 

124  Redlands  Community  Hospital. 
I     125    Rees-Stealy  Medical  Clinic. 

'.     126    Ridgecrest  Community  Hospital. 

I     127    Riverside  General  Hospital. 

I     128     Riverside  Hospital. 

I     129    Riverview  Hospital. 

I     130    Roseville  Community  Hospital. 

I     131     Ross  General  Hospital. 

j     132    Salinas  Valley  Medical  Center. 

133     San  Antonio  Community  County 
Hospital. 
I     134    San  Clemente  General  Hospital. 

135  San  Dimas  Conmiunity  HospitaL 

136  San  Francisco  General  Hospital. 

137  San  Gabriel  Community. 

138  San  Joaqflin  General  Hospital. 

139  San  Joaquin  Hospital. 

140  San  Jose  Hospital. 

141  Santa  Ana  Community. 

142  Santa  Monica  Hospital. 

143  Santa  Rosa  Memorial  Hospital. 

144  Santa  Teresita  Hospital. 

145  Scripps  Memorial  Hospital. 

146  Serra  Memorial  Hospital.' 

147  Sharp  New  Corrmiunity. 

148  Sherman  Oaks  Conununity  Hospital. 

149  Sierra  Hospital. 

150  Simi  Valley  Hospital. 

151  Sonoma  Valley  HospitaL 

152  South  Bay  Hospital. 

153  South  Coast  Community. 

154  Southern  Nevada  Memorial. 

155  St.  Bemardines  Hospital. 

156  St.  Francis  Hospital. 

157  St.  Johns  Hospital. 

158  St.  Johns  HospitaL 

159  St.  Joseph  Hospital. 

160  St.  Joseph  HospitaL 

161  St.  Josephs  Hospital. 

162  St.  Josephs  Hospital. 

163  St.  Luke  Hospital  of  Pasadena. 

164  St.  Lukes  Hospital. 

165  St.  Mary  Desert  HospitaL 

166  St.  Marys  HospiteL 

167  St.  Marys  Long  Beach. 

168  St.  Rose  Hospital. 

169  Sunrise  Hospital. 

170  Sutter  General  Hospital. 

171  S.CP.M.G./Kaiser  Hospital. 

172  Temple  Hospital. 

173  Torrance  Memorial  Hospital. 

174  Tri-City  Hospital. 

175  Tucson  General  Hospital. 

176  UCLA  Medical  Center  Hospital. 

177  University  Hospital. 

178  University  of  California. 

179  Vallejo  General  Hospital. 

180  Valley  Hospital  Ltd. 

181  Valley  Memorial  Hospital. 

182  Valley  Presbyterian  Hospital. 

183  Verdugo  Hills  Hospital. 

184  Vesper  Memorial  Hospital. 

185  Veterans  Administration  Hospital. 

186  Washington  Hospital. 

187  West  Adams  Community  Hospital. 

188  West  Anaheim  Community. 

189  Westlake  Community  Hospital. 

190  Westminster  Hospital. 

191  White  Memorial  Medical  Center. 

IFR  Doc.  94-27172  Filed  11-1-94;  8:45  am) 
BILUNO  CODE  MTC  SO  P 


(FRL-6100-1] 

Proposed  Administrative  Settlement 
Under  122(h)(1),  Triangle  Petroleum 
Site,  Fruita,  Mesa  County,  CO 

agency:  U.S.  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed 
Administrative  Settlement;  request  for 
public  comment. 


SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act,  42 
U.S.C.  9622(i).  as  amended  by  the 
Superfund  Amendments  and 
reauthorization  Act  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed 
administrative  settlement  concerning 
the  Triangle  Petroleum  Site  in  Fruita, 
Mesa  County,  Colorado.  The  proposed 
administrative  settlement  resolves  an 
EPA  claim  under  section  107  of 
CERCLA.  42  U.S.C.  9607,  against  Big 
and  Little  Tractor  Repair;  Cyprus 
Ch-chard  Valley  Coal  Mine;  City  of  Delta; 
•    Clymer's  Ranch  and  Livestock;  EIMCO 
Coal  Machinery.  Inc.;  Fruita  Consumers 
Cooperative;  Groendyke  Transport  Inc.; 
Holsum  Bakery  Interstate  Brands 
Corporation;  Town  of  Hotchkiss;  J.W. 
Brewer  Tire  Company;  J.C.  Thompson; 
Lucas  Industrial  Repair,  Inc.;  Master 
Petroleum  Co.;  Mountain  West;  Paul's 
Truck  and  Wash  Service;  Pepsi  Cola 
West;  Red  Hat  Produce,  Inc.;  Riggle  Oil 
Company;  Ryder  Truck  Rental,  Inc.;  San 
Juan  County;  United  Companies  of  Mesa 
County;  Valley  Farms.  Inc.;  Van  Waters 
&  Rogers  Inc.;  Wagner  Equipment  Co.; 
Western  Implement  Company; 
Browning-Ferris  Industries  of  Colorado, 
Inc.;  Estate  of  Russell  T.  Lund,  Jr.,  and 
Russell  T.  Limd  III,  as  Personal 
Representative  of  the  Estate  of  Russell  T. 
Lund,  Jr.  (hereafter  referred  to  as  the 
"Settling  Parties").  The  settlement 
requires  the  Settling  Parties  to  pay 
$138,941.01  to  the  Hazardous  Substance 
Superfund. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency's 
response  to  any  comments  received  will 
be  available  for  public  inspection  at 
EPA  Region  VIII's  Superfund  Records 
Center,  which  is  located  on  the  8lh  floor 
of  the  North  Tower,  at  999  18th  Street, 
Denver,  Colorado. 

DATES:  Comments  must  be  submitted  by 
December  2. 1994. 

ADDRESSES:  An  original  and  two  copies 
of  comments  must  be  sent  to  James  R. 
Rhodes.  Enforcement  Specialist, 
Triangle  Petroleum  Site  Team.  EPA 


Region  VIII,  999  18th  Street,  Suite  500. 
Denver,  Colorado  80202-2405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Silver,  Office  of  Regional 
Counsel,  (303)  294-7568. 
SUPPLEMENTARY  INFORMATION:  EPA 
alleges  that  the  Settling  Parties  are 
responsible  parties  pursuant  to  section 
107(a)  of  CERCLA,  42  U.S.C.  9607(a), 
and  are  jointly  and  severally  liable  for 
response  costs  incurred  at  or  in 
connection  with  the  Site. 

By  the  terms  of  the  proposed 
settlement,  the  Settling  Parties  will  pay 
$138,941.01  to  the  Hazardous  Substance 
Superfund  within  30  days  of  the 
effective  date  of  this  Agreement.  In 
return,  EPA  agrees  that  the  Settling 
Parties  shall  have  resolved  any  and  all 
civil  liability  to  EPA  under  section 
107(a)  42  U.S.C.  9607(a),  for 
reimbursement  of  response  costs 
incurred  at  or  in  connection  with  the 
Site  up  through  the  date  upon  which 
EPA  signs  this  Agreement. 

Dated:  October  7, 1994. 
JacLW.McGraw, 
Acting  Regional  Administrator. 
(FR  Doc.  94-27168  Filed  11-1-94:  8:45  am) 
BILUNQ  CODE  rSSO  60  HI 
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FEDERAL  COMiMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

October  26,  1994. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collection  pursuant  to  the 
Paperwork  Reduction  Act  of  1980,  Pub. 
L.  96-511.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 

Federal  Conununications  Commission 

OMB  Control  No.:  3060-0621 

Title:  Implementation  of  Section 
309(j)  of  the  Communications  Act, 
Competitive  Bidding,  Fifth  Report  and 
Order,  PP  Docket  No.  93-253. 

Expiration  Date:  10/31/97. 

Estimated  Annual  Burden:  56.922 
total  hours;  .50-20  hours  per  response; 
10-12,000  respondents. 

Description:  In  the  Fifth  Report  and 
Order  in  PP  Docket  No.  93-253,  the 
Commission  has  amended  47  CFR  Part 
24  to  add  new  Subparts  H  and  I.  Subpart 
H  contains  the  general  rules  and 
requirements  governing  the  competitive 
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bidding  process  for  broadband  PCS 
initialTiceoaa*.  Subpart  I  contains  the 
general  rules  and  requirements  for 
processing  applications.  Applicants  are 
required  to  file  certain  information  so 
that  the  Commission  can  determine 
whether  the  applicants  are  legally, 
technically  and  financially  qualified  to 
be  Ucaneed  and  to  determine  whether 
applicants  claiming  designated  entity 
status  are  entitled  to  certain  benefits. 
Affected  public  are  any  member  of  the 
public  who  wants  to  become  or  remain 
a  licensee. 

Federal  Communications  Commission. 
WiUiaai  F.  Caton. 
Acting  Secretary. 
[FR  Doc.  »4-2713«  Filed  11-1-94;  8:45  am) 

■H.UNQ  COM  STIl-ei-M 


FEDERAL  DEPOSIT  l»4SURANCE 
CORPORATION 

Concerning  laauance  of  Powara  of 
Attorney 

agency:  Federal  Deposit  Insurance 

Corporation. 

ACnow;  Public  notice. 

SUMMARY:  In  order  to  facilitate  the 
dischaige  of  its  responsibilities  as  a 
conservator  and  liquidator  of  insured 
depository  institutions,  the  Federal 
Deposit  Insurance  Corporation  (FDIC) 
publishes  the  foUovring  notice.  The 
publication  of  this  notice  is  intended  to 
comply  with  Title  16.  Section  20  of  the 
Oklahoma  Statutes  (16  OS.  20)  which, 
in  part,  declares  Federal  agencies  that 
publish  notices  in  the  Federal  Register 
concerning  their  promulgation  of 
p>owers  of  attorney,  to  be  exempt  from 
the  statutory  requirement  of  having  to 
record  such  powers  of  attorney  in  every 
county  in  which  the  agencies  wish  to 
effect  the  conveyance  or  release  of 
interests  in  land. 

Notice 

Purusant  to  Section  1 1  of  the  Federal 
Deposit  Insurance  (FDI)  Act  (12  U.S.C 
1821).  as  amended  by  Section  212  of  the 
Financial  Institutions  Reform.  Recovery, 
and  Enforcement  Act  of  1989  (FIRREA), 
the  FDIC  is  empowered  to  act  as 
conservator  or  receiver  of  any  state  or 
federally  chartered  depository 
institution  which  it  insures. 
Furthermore,  under  Section  llA  of  the 
FDI  Act  (12  U.S.C  lS21a).  as  enacted 
under  Section  215  of  FIRREA.  the  FDIC 
is  also  appointed  to  manage  the  FSLIC 
Resolution  Fund. 

Upon  appointment  as  a  conservator  or 
receiver,  the  FDIC  by  operation  of  law 
becomes  sucoeseor  in  title  to  the  assets 
of  the  depoeitoiy  institutions  on  beiialf 


of  which  it  is  appointed.  As  a  Manager 
of  the  FSUC  Resolution  Fund,  the  FDIC 
became  successor  in  title  to  both  the 
corporate  assets  formerly  owned  by  the 
now  defunct  Federal  Savings  and  Loan 
Insurance  Corporation  (FSLJC),  as  well 
as  to  the  assets  of  the  depository 
institutions  for  which  the  FSLIC  was 
appointed  receiver  prior  to  January  1. 
1989.  In  addition,  pursuant  to  Section 
13(c)  of  the  FDI  Act  (.12  U.S.C  1823(c)). 
the  FDIC  also  acquires  legal  title  in  its 
corporate  capacity  to  assets  acquired  in 
furtherance  of  providing  monetary 
assistance  to  prevent  the  closing  of 
insured  depository  institutions  or  to 
expedite  the  acquisition  by  assuming 
depository  institutions  of  assets  and 
liabilities  from  closed  depository 
institutions  of  which  the  FDIC  is 
receiver. 

In  order  to  facilitate  the  conservation 
and  liquidation  of  assets  held  b}'  the 
FDIC  in  its  aforementioned  capacities, 
the  FDIC  has  provided  powers  of 
attorney  to  selected  employees  of  its 
Southwest  Service  Center  Office.  These 
employees  include:  Jeffrey  C  Conweli. 
Lawrence  O.  Greer.  John  Sears.  Tommy 
K.  Sears  and  John  Vernon. 

Each  employee  to  whom  a  power  of 
attorney  has  been  issued  is  authorized 
and  empowered  to:  Sign,  seal  and 
deliver  as  the  act  and  deed  of  the  FDIC 
any  instrument  in  writing,  and  to  do 
every  other  thing  necessary  and  proper 
for  the  collection  and  recovery  of  any 
and  all  monies  and  properties  of  every 
kind  and  nature  whatsoever  for  and  on 
behalf  of  the  FDIC  and  to  give  proper 
receipts  and  acauittances  therefor  in  the 
name  and  on  behalf  of  the  FDIC:  release, 
discharge  or  assign  any  and  all 
judgments,  mortgages  on  real  estate  or 
personal  property  (including  the  release 
and  discharge  of  the  same  of  record  in 
the  office  of  any  Prothonotary  or 
Register  of  Deeds  wherever  located 
where  payments  on  account  of  the  same 
in  redemption  or  otherwise  may  have 
been  made  by  the  debtor(s)),  and  to 
endorse  receipt  of  such  payment  upon 
the  records  in  any  appropriate  public 
office;  receipt,  collect  and  give  all 
proper  acquittances  for  any  other  sums 
of  money  owing  to  the  FDIC  for  any 
acquired  asset  which  the  attorney-in- 
fact  may  sell  or  dispose  of;  execute  any 
and  all  transfers  and  assignments  as 
may  be  necessary  to  assign  any 
securities  or  other  choses  in  action;  sign, 
seal,  acknowledge  and  deliver  any  and 
all  agreements  as  shall  be  deemed 
necessary  or  proper  by  the  attorney-in- 
fact  in  the  care  and  management  of 
acquired  assets;  sign.  seal,  acknowledge 
and  delivery  indemnity  agreements  and 
surety  bonds  in  the  name  of  and  on 
behalf  of  the  FDIC;  sign  receipts  for  the 


payment  of  all  rents  and  profits  due  or 
to  become  due  on  acquired  assets; 
execute,  acknowledge  and  deliver  deeds 
of  real  property  in  the  name  of  the  FDIC; 
extend,  postpone,  release  and  satisfy  or 
take  such  other  action  regarding  any 
mortgage  lien  held  in  the  name  of  the 
FDIC;  execute,  acknowledge  and  deliver 
in  the  name  of  the  FDIC  a  power  or 
attorney  wherever  necessary  or  required 
by  law  to  any  attorney  employed  by  the 
FDIC;  foreclosed  any  mortgage  or  other 
lien  on  either  real  or  personal  property, 
wherever  located;  do  and  perform  every 
act  necessary  for  the  use.  liquidation  or 
collection  of  acquired  assets  held  in  the 
name  of  the  FDIC;  and  sign,  seal, 
acknowledge  and  deliver  any  and  all 
documents  as  may  be  necessary  to  settle 
any  action(s)  or  claim(s)  asserted  against 
the  FDIC.  either  in  its  Receivership  or 
Corporate  capacity,  or  as  Manager  of  the 
FSLIC  Resolution  Fund. 

Dated:  October  28, 1994. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  FeldBan. 
Acting  Executive  Secretary. 
(FR  Doc.  94-27141  Filed  11-1-94:  8:45  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1042-DR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emersency 
Management  Agency  (FEMA). 

action:  Notice. 

SliMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia  (FEMA-1042-DR),  dated 
October  19. 1994.  and  related 
determinations. 

EFFECTIVE  DATE:  October  25. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  October  19, 1994,  is 
hereby  amended  to  include  the 
following  area  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of.October  19, 1994: 

Effingham  County  for  Individual 
Assistance. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance.) 
Richard  W.  Kriraia, 

Associate  Director.  Response  and  Recovery 

Directorate. 

IFR  Doc.  94-27157  Filed  11-1-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreeroent(s)  Filed 

The  Federal  Maritime  Commission 
hereby  gives  notice  of  the  filing  of  the 
following  agreement(s)  pursuant  to 
section  5  of  the  Shipping  Act  of  1984. 

Interested  parties  may  inspect  and 
obtain  a  copy  of  each  agreement  at  the 
Washington,  D.C  Office  of  the  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W.,  9th  Floor. 
Interested  parties  may  submit  comments 
on  each  agreement  to  the  Secretary, 
Federal  Maritime  Conunission, 
Washington.  D.C  20573,  within  10  days 
after  the  date  of  the  Federal  Register  in 
which  this  notice  appears.  The 
requirements  for  comments  are  found  in 
§  572.603  of  Title  46  of  the  Code  of 
Federal  Regulations.  Interested  persons 
should  consult  this  section  before 
communicating  with  the  Commission 
regarding  a  pending  agreement. 

Agreement  No.:  202-008900-053. 

Title:  The  "8900"  Lines  Rate 
Agreement. 

Parties:  American  President  Lines, 
Ltd.;  A.P.  Moller-Maersk  Line;  Croatia 
Line;  DSR  Senator  Joint  Service;  The 
National  Shipping  Company  of  Saudi 
Arabia;  P&O  Containers,  Ltd.;  Sea-Land 
Service,  Inc.;  United  Arab  Shipping 
Company  (S.A.G.);  and  Waterman  • 
Steamship  Corporation. 

Synopsis:  The  proposed  amendment 
modifies  the  authority  of  the  Agreement, 
the  Organization  and  Administration  of 
the  Agreement,  the  Meeting  and  Voting 
provisions.  Independent  Action,  and 
Service  Contract  provisions.  It  also 
makes  non-substatttive  changes  to  the 
alternate  port  service  provisions  of  the 
Agreement. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  October  27. 1994. 
losephCPoUdi^ 
Secretary. 

IFR  Doc.  94-27101  Filed  11-1-94;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 
[Docket  No.  R-oeoq 

Policy  Statement  on  Payment  System 
Risk 

AGENCY:  Board  of  Governors  of  the 
.  Federal  Reserve  System. 
ACTION:  Notice. 

SUMMARY:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board)  has 
approved  a  modification  to  its  Policy 
Statement  on  Payment  System  Risk 
regarding  net  debit  caps.  Specifically, 
the  Board  has  approved  that  the 
multiple  associated  with  the  de  minimis 
net  debit  cap  be  doubled  bom  20  to  40 
percent  of  risk-based  capital.  In 
addition,  the  Board  approved 
administrative  counseling  flexibility  for 
institutions  that  continue  to  exceed 
their  net  debit  caps  due  to  the  posting 
of  non-Fedwire  transactions.  Under  this 
flexibility,  the  Reserve  Banks  will  work 
with  affected  institutions  on  means  of 
avoiding  daylight  overdrafts,  but  vdll 
not  subject  these  institutions  to  routine 
coimseling  for  daylight  overdrafts. 
EFFECTIVE  DATE:  October  13, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffiey  C  Marquardt.  Assistant  Director 
(202/452-2360).  Paul  Bettge.  Manager 
(202/452-3174).  Division  of  Reserve 
Bank  Operations  and  Payment  Systems, 
Board  of  Governors  of  the  Federal 
Reserve  System.  For  the  hearing 
impaired  only,  Telecommimication 
Device  for  the  Deaf  (TDD),  Dorothea 
Thompson  (202/452-3544). 
SUPPLEMENTARY  INFORMATION:  The  Board 
has  established  a  Pa)rment  System  Risk 
Policy  Statement  pursuant  to  its 
authority  under  the  Federal  Reserve  Act. 
12  U.S.C  221  et  seq.  In  October  1993, 
the  Federal  Reserve  implemented  a  set 
of  intraday  posting  rules  for  debits  and 
credits  affecting  depository  institution 
accoimts  with  Reserve  Banks.  The 
posting  rules  provide  for  the  posting  of 
non-Fedwire  transactions  at  specific 
times  during  the  day,  in  addition  to  the 
posting  of  Fedwire  fimds  and  securities 
transfers  as  they  occur  throughout  the 
day.  In  contrast,  according  to  the 
posting  rules  that  were  in  eQect  prior  to 
last  October,  non-Fedwire  payments  for 
each  depository  institution  were  netted 
and,  if  a  net  credit  resulted,  the  amotmt 
was  posted  to  the  institution's  Federal 
Reserve  account  as  of  the  opening  of 
business  and,  if  a  net  debit,  as  of  the 
close  of  business. 

Prior  to  implementation  of  the  new 
posting  rules,  about  200  institutions,  on 
average,  exceeded  their  daylight 
overdraft  c^ps  during  any  given  two- 
week  reserve  maintenance  period. 


Immediately  following  implementation 
of  the  new  posting  rules,  this  number 
increased  to  between  1200  and  1500 
institutions  per  period.  In  anticipation 
of  this  increase,  the  Board  adopted  a 
"transition  peaod"  for  routine 
administrative  coimseling  in  order  to 
provide  institutions  with  a  period  of 
time  to  implement  changes  to  their 
Federal  Reserve  account  management 
procedures  in  order  to  reduce  the 
incidence  of  daylight  overdrafts  in 
excess  of  dayU^t  overdraft  caps. 
Follovwng  nearly  one  year  of 
"transition,"  about  750  to  800 
institutions  per  period  still  typically 
exceed  their  caps. 

The  new  posting  rules  were  intended, 
in  large  part,  to  support  the  assessment 
of  daylight  overdraft  fees,  which  began 
on  April  14, 1994.  The  posting  rules 
were  developed  by  the  Board  over  a 
three-year  period  and  included  two 
separate  requests  for  public  comment. 

In  developing  the  new  posting  rules, 
four  general  principles  were  established. 
First,  the  intraday  posting  rules  were 
designed  not  to  generate  intraday  float. 
The  old  posting  rules  typically  created 
approximately  $30  billion  in  intraday 
float.  Second,  the  new  posting  rules 
were  to  permit  depository  institutions  to 
anticipate  precisely  when  transactions 
would  be  posted  to  their  account.  Und^ 
the  old  posting  rules,  an  institution 
would  not  know  until  after  the  close  of 
business  whether  the  net  of  all  non- 
Fedwire  activity  was  a  credit  or  a  debit 
and,  accordingly,  whether  the  netted 
amotmt  would  be  posted  as  of  the 
opening  or  closing  of  business.  Third, 
the  posting  rules  were  designed  to  be 
consistent  with  the  legal  rights  and 
responsibilities  of  depository 
institutions.  Under  this  principle,  check 
debits  would  not  be  posted  to  an 
institution's  account  prior  to 
presentment  of  the  checks.  Finally,  the 
new  posting  rules  were  intended  to  be 
competitively  neutral.  That  is,  neither 
the  Reserve  Banks  nor  private  sector 
providers  of  correspondent  banking 
services  should  be  artificially 
advantaged  by  the  new  postine  rules. 

Under  these  principles,  the  ddiit  to  an 
institution  for  any  payment  is  posted  at 
the  same  time  as  the  credit  is  posted  to 
the  account  of  the  counterparty  to  the 
transaction.  The  exception  to  this 
guideline  is  for  check  transactions 
where,  by  virtue  of  the  nature  of  check 
processing,  it  is  not  possible  to  match 
debits  and  credits  on  a  transaction-by- 
transaction  basis  throu^out  the  day.  In 
addition,  because  checks  should  not  be 
debited  prior  to  presentment,  a  single 
time  for  all  check  debits  and  credits 
would  necessarily  be  later  in  the  day 
than  many  depository  institutions 
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believed  appropriate.  Therefore,  debits 
for  checks  presented  to  depository 
institutions  are  posted  on  the  next  clock 
hour  at  least  one  hour  following 
presentment,  beginning  at  11:00  a.m., 
Eastern  Time.  Credits  for  dieck  deposits 
are  either  posted  (1)  at  a  single,  float - 
weighted  potting  time  or  (2)  at  multiple 
tiroes  throughout  the  day.  beginning  at 
11:00  a.m.,  Eastern  Time,  using  a  set  of 
fractions  that  are  based  uf>on  Reserve 
Bank  check  collection  experience.  For 
check  credits,  depository  institutions 
are  permitted  to  select  either  option, 
based  upon  which  alternative  best  meets 
their  needs.  Currently,  the  earliest  float- 
weighted  posting  time  (Option  1),  which 
enables  an  institution  to  have  full  use  of 
check  deposit  credits,  is  11.45  a.m. 
Eastern  Time. 

On  average  over  a  day.  these  check 
posting  rules  result  in  a  minimal 
amount  of  intraday  check  float.  At 
specific  points  in  time  during  the  day. 
however,  the  check  posting  rules  appear 
to  be  giving  rise  to  as  much  as  $20 
bilhon  in  "credit  float,"  whereby  the 
Resarve  Banks  have  posted  debits  to 
depository  institution  accounts  prior  to 
providing  corresponding  credits  on 
check  transactions  to  other  institutions. 
The  impact  of  this  float,  and  the 
measured  daylight  overdrafts  it  creates, 
appears  to  be  falling  primarily  on 
smaller  depository  institutions. 

Under  the  old  f>osting  rules,  smaller 
institutions  seldom  incurred  signiTicant 
daylight  overdrafts  and.  thus,  were  able 
to  make  use  of  the  "exempt  from  filing" 
or  "de  minimis"  daylight  overdraft  caps 
without  incurring  a  signiTicant  number 
of  cap  breaches.  Under  the  new  posting 
rules,  however,  on  average  over  four 
recent  reserve  maintenance  periods,  600 
of  the  775  total  institutions  with 
daylight  overdrafts  in  excess  of  their 
caps  were  institutions  that  had  "exempt 
from  filing"  or  "de  minimis"  daylight 
overdraft  caps.  An  additional  159 
institutions  with  a  zero  net  debit  cap 
had  cap  breaches. 

The  "exempt  from  filing"  cap  permits 
an  institution  to  incur  daylight 
overdrafts  up  to  the  lesser  of  SIO  million 
or  20  percent  of  risk-based  capital.  The 
exempt  cap  does  not  require  any  action 
by  the  board  of  directors  of  the 
depository  institution  or  the  filing  of 
any  documentation  with  its  Reserve 
Bank.  As  additional  flexibiUty.  an 
exempt-from-filing  institution  may 
incur  up  to  two  daylight  overdrafts  in 
two  consecutive  two-week  reserve 
maintenance  periods  before  it  is  in 
violation  of  the  Board's  payments 
system  risk  (PSR)  policy.'  In  order  to 


incur  higher  daylight  overdrafts,  an 
institution  may  file  a  resolution  of  its 
board  of  directors  requesting  a  de 
minimis  cap,  which  permits  dayUght 
overdrafts  up  to  20  percent  of  risk-based 
capital.  To  be  permitted  even  larger 
amounts  of  intraday  credit,  up  to  2.25 
times  risk-based  capital  on  a  single  day, 
the  institution  must  undertake  a  self- 
assessment  of  creditworthiness,  intraday 
funds  management  and  control,  and 
customer  credit  policies  and  controls  to 
support  a  higher  daylight  overdraft  cap. 

An  institution  that  regularly  exceeds 
its  cap  is  subfect  to  progressively  higher 
levels  of  administrative  counseling  by 
its  Reserve  Bank.  Under  current 
guidelines,  a  depository  institution  that 
continues  to  exceed  its  daylight 
overdraft  cap  ultimately  may  be 
assigned  a  zero  cap  and  be  placed  on  the 
real-time  monitor.  In  this  situation,  a 
depository  institution  will  be  prevented 
from  originating  Fedwire  funds  transfers 
that  would  cause,  or  increase,  a  daylight 
overdraft. 

The  Board's  policy  on  daylight 
overdraft  caps  is  intended  to  address 
intraday  risk  to  the  Federal  Reserve 
arising  from  daylight  overdrafts. 
However,  most  non-Fedwire  activity 
poses  primarily  interday,  rather  than 
intraday,  risk.  Escalated  counseling, 
including  real-time  monitoring,  for  non- 
Fedwire-caused  daylight  overdrafts  may 
be  of  Umited  usefulness  in  reducing 
these  overdrafts.  In  addition,  most  of  the 
daylight  overdrafts  caused  by 
implementation  of  the  new  posting  rules 
would  not  result  in  the  assessment  of 
daylight  overdraft  charges,  owing  to  the 
deductible  permitted  in  computing  such 
charges. 

Current  alternatives  available  to  a 
depository  institution  to  address  the 
situation  where  it  routinely  exceeds  its 
daylight  overdraft  cap  include:  (1)  filing 
for  a  "self-assessment"  cap,  (2)  shifting 
funding  patterns  or  delaying  the 
origination  of  funds  transfers,  (3) 
selecting  the  "fractional"  check  posting 
option  in  order  to  begin  receiving  some 
check  credits  earlier  than  the  single, 
float-weighted  posting  time,  (4)  having 
check  debits  posted  to  the  account  of  a 
correspondent  bank,  or  (5)  transferring 
payment  processing  business  to  a 
private  correspondent  bank.  It  should  be 
noted  that  filing  for  a  self-assessment 
cap  is  an  alternative  available  only  to 
financially  healthy  institutions  and 
presents  an  increased  administrative 
burden  to  these  institutions.  In  addition, 
many  of  the  small  institutions  adversely 
affected  by  the  posting  rules  have  a 
limited  amount  of  Fedwire  funds 


'  For  Institution*  with  othar  nat  debit  cap 
catagoriaa.  an>  daylight  overdraft  (hat  axratKli  iha 


nat  debit  cap  would  Im  subject  to  adminiMrative 
counseling  l>y  the  Reserve  Banks. 


transfer  activity.  Thus  adjustments  to 
such  Fedwire  activity  may  have  a 
minimal  impact  on  such  institutions' 
level  of  daylight  overdrafts.  Similarly,  a 
correspondent  bank  may  be  unable  to 
provide  fimding  to  respondents  earlier 
in  the  day  without  adversely  affecting 
its  own  daylight  overdraft  position. 

Alternatives 

The  Board  considered  three 
alternatives  to  address  cap  breaches 
attributable  to  the  changes  in  the 
intraday  posting  rules  for  non-Fedwire 
activity:  (1)  increasing  the  size  of  the 
multiples  associated  with  daylight 
overdraft  net  debit  caps,  (2)  adopting,  on 
a  permanent  basis,  counseling  flexibility 
for  daylight  overdrafts  caused  by  non- 
Fedwire  activity,  or  (3)  changing  the 
posting  rules.  Each  of  these  alternatives 
is  discussed  below. 

Caps 

The  Board  analyzed  various  scenarios 
to  determine  whether  the  level  of 
exempt-fit)m-filing  or  de  minimis  cap 
categories  could  be  increased  without 
materially  increasing  risk  to  Reserve 
Banks.  An  increase  in  the  exempt-from- 
filing  daylight  overdraft  cap  category 
would  require  no  action  on  the  part  of 
a  depository  institution,  with  a 
potentially  substantial  percentage 
increase  in  intraday  credit  to  be  granted 
to  that  depository  institution  by  the 
Federal  Reserve,  The  Board  believes  that 
any  increase  in  the  size  of  caps,  without 
a  self-assessment,  should  be  made  in  the 
de  minimis  cap,  which  requires  the 
filing  of  a  board  of  directors'  resolution. 
This  approach  will  ensure  that  senior 
bank  management  and  directors  are 
aware  of  the  potential  amount  of  credit 
that  may  be  obtained  by  the  depository 
institution  from  the  Federal  Reserve 
during  the  day. 

In  studying  increases  in  cap  levels, 
the  Board  was  mindful  of  the  existing 
structure  of  cap  categories  that  require 
a  self-assessment.  For  example,  an 
"average"  cap  permits  daylight 
overdrafts,  on  average  over  a  reser\'e 
maintenance  period,  up  to  75  percent  of 
an  institution's  risk-based  capital.  In 
order  not  to  diminish  the  relevance  of 
an  "average"  cap,  which  can  be 
obtained  by  an  institution  only  after 
conducting  a  full  self-assessment,  the 
Board  believes  the  cap  multiple  for  the 
de  minimis  cap  should  not  approach  75 
f)ercent. 

At  a  level  of  40  percent  of  risk-based 
capital,  however,  between  85  and  90 
percent  of  cap  breaches  by  institutions 
that  currently  have  exempt  or  de 
minimis  caps  would  be  eliminated, 
assuming  certain  exempt-&t>m- filing 
institutions  file  a  board  of  directors' 
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resolution  adopting  a  de  minimis  cap. 
Diminishing  reductions  in  cap  breaches 
by  institutions  with  exempt  and  de 
minimis  caps  are  achieved  with  cap 
levels  beyond  40  percent,  with  an 
associated  lessening  of  the  relative 
benefits  of  a  self-assessed  cap.  Cap 
levels  below  40  percent  do  not  yield  a 
sufficient  reduction  in  cap  breaches  to 
warrant  any  increase  at  all  in  the  level 
of  the  de  minimis  cap. 

It  should  be  noted  that  any  increase 
in  the  size  of  net  debit  caps,  in  addition 
to  providing  capacity  to  cover  current 
cap  breachm  caused  by  the  posting 
rules,  would  also  increase  the  intraday 
capacity  for  daylight  overdrafts  resulting 
from  irrevocable  Fedwire  funds  and 
book-entry  securities  transfers.  The 
Board  believes  that,  for  the  most  part, 
institutions  with  a  de  minimis  net  debit 
cap  have  a  relatively  limited  amount  of 
Fedwire  activity  and  an  increase  in 
daylight  overdraft  capacity  will  likely 
not  increase  significantly  the  risk 
exposure  of  the  Reserve  Banks. 
Moreover,  Reserve  Banks  have  special 
procedures  in  place  for  dealing  with 
risks  posed  by  depocitory  institutions  in 
poor  or  deteriorating  financial 
condition.  The  Board  has.  therefore, 
approved  an  increase  in  the  multiple 
associated  with  the  de  minimis  net  debit 
cap  from  20  piercent  to  40  percent  of 
risk-based  capital. 

Counseling 

As  noted  above,  the  Reserve  Banks 
administratively  counsel  depository 
institutions  that  exceed  their  caps.  For 
cap  categories  other  than  the  exempt- 
from-filing  category,  any  daylight 
overdrafts  in  excess  of  a  depository 
institution's  cap  are  subject  to 
counseling  by  the  Reserve  Banks.  For 
institutions  with  an  exempt  cap. 
however,  only  when  an  institution 
incurs  three  or  more  daylight  overdrafts 
in  excess  of  its  cap  within  a  four- week 
period  would  it  be  subject  to 
counseling.  The  Board  reviewed  this 
frequency  measure  to  determine 
whether  an  increase  may  be  feasible. 

By  increasing  the  number  of 
permissible  daylight  overdrafts  in 
excess  of  the  exempt  cap  from  two  in 
two  consecutive  two-week  reserve 
maintenance  periods  to  four  in  two 
consecutive  two-werfc  reserve 
maintenance  periods,  79  percent  of  the 
institutions  with  exempt-from-filing 
caps  that  had  cap  breaches  would  not  be 
subject  to  counseling  by  their  Reserve 
Banks.  A  significant  concern  with 
increasing  the  permissible  occurrences 
of  cap  breaches,  however,  is  that  thrae 
is  currently  no  size  limitation  on  the 
size  of  those  cap  breaches.  The  Board 
also  believes  that  increases  in  the 


number  of  non-counselable  daylight 
overdrafts  effectively  increases  the 
amount  of  intraday  credit  that  may  be 
used  by  an  institution.  Should  the 
Federal  Reserve  decide  to  increase  the 
amount  of  intraday  credit  to  be 
extended  to  depository  institutions,  the 
Board  believes  it  would  be  preferable  to 
identify  such  an  increase  clearly 
through  an  increase  in  the  size  of  a  cap, 
rather  than  an  increase  in  the  number  of 
permissible  excess  daylight  overdrafts. 

Another  approach  to  minimize  the 
administrative  burden  of  coimseling  on 
both  depository  institutions  emd  the 
Reserve  Banks  is  to  exempt  daylight 
overdrafts  caused  either  by  check 
transactions  or  all  non-Fedwire 
transactions  from  counsehng.  The  Board 
believes,  however,  that  sepiarate 
treatment  under  the  PSR  policy  of 
different  types  of  payment  transactions 
is  not  desirable.  For  example,  daylight 
overdrafts  caused  by  book-entry 
securities  transfers  and  ACH 
transactions  were  initially  excluded 
from  coimseling  under  the  PSR  policy. 
The  Board  decided  in  1992  that  all 
transactions  should  be  treated  alike  for 
daylight  overdraft  measurement 
purposes.  In  addition,  counseling 
institutions  for  some  daylight  overdrafts 
and  not  for  others  may  lead  to 
confiision,  both  within  the  Reserve 
Banks  and  at  depository  institutions. 

Nonetheless,  some  degree  of 
counseling  flexibility  may  be 
appropriate.  As  noted  above,  the 
Reserve  Banks  have  had  in  place  since 
October  1993  a  poUcy  of  administering 
daylight  overdraft  counseling  on  a 
flexible  basis,  depending  upon  whether 
cap  breaches  were  attributable  to  the 
new  posting  rules.  Continued 
counseling  flexibility  appears  to  be 
desirable  largely  in  dealing  with 
institutions  that  have  a  zero  daylight 
overdraft  net  debit  cap  as  well  as 
relatively  small  institutions  that,  by  the 
nature  of  their  business,  will  continue  to 
exceed  a  positive  net  debit  cap  even 
after  appropriate  adjustments  have  been 
made.  "These  institutions  may  have  few 
alternatives  for  eliminating  non-Fedwire 
daylight  overdrafts.  The  institiitions  that 
have  ZCTO  caps  for  reasons  related  to 
their  financial  condition  are  typically 
already  on  the  real-time  monitor  in 
reject  or  pend  mode.  In  addition,  in 
some  cases,  zero  cap  instituticms  are 
also  required  by  the  Reserve  Banks  to 
prefund  certain  payments  or 
collateralize  any  dayli^t  overdrafts. 
Routinely  counseling  such  institutions 
for  overdrafts  caused  by  non-Fedwire 
transactions  lessens  the  credibility  of 
the  daylight  overdraft  counseling 
program  and  ai^ieais  to  do  little  to 
lessen  the  actual  ri^  to  Reserve  Banks. 


The  Board  has  approved  such 
administrative  counseling  flexibihty  on 
an  on-going  basis. 

Posting  Procedures 

Modifications  to  the  intraday  posting 
procedures  would  be  another  way  to 
address  the  frequency  of  cap  breaches 
by  small  depository  institutions.  The 
Board  believes  any  such  modifications 
should  be  carefully  weighed.  The  check 
posting  rules  were  adopted  by  the  Board 
following  a  Irasgthy  process  involvii^ 
two  requests  for  public  ctMoment  and 
many  discussions  with  the  banking 
industry,  as  noted  above.  For  example, 
the  principle  of  the  elimination  of 
_  intraday  float  for  checks  was 
specifically  addressed  through  public 
comment  in  1989.  The  new  postiiig 
rules  have  now  been  in  place  ^xHit  one 
year  and  it  is  possible  that  institutions 
may  still  be  adapting  to  those  rules.  In 
addition,  changes  to  these  rules  after 
such  a  short  period  of  time  may  impose 
unanticipated  costs  associated  with 
changing  computer  programs  on  a  large 
nimiber  of  depository  institutions. 

Further  changes  to  the  check  posting 
rules  may  also  lead  to  the  creation  of 
intraday  float.  As  an  example,  a  scheme 
whereby  check  credits  are  posted  at 
11:00  a.m.  Eastern  Time  and  check 
debits  continue  to  be  posted  on  the 
clock  hour  at  least  one  hour  following 
presentment  vtrould  generate  as  much  as 
$23  billion  in  debit  float  at  lli)0  a.m., 
and  an  average  of  $6  billion  in  float  over 
the  course  of  the  day.  However,  even 
this  radical  a  change  to  the  posting  rules 
would  not  eliminate  a  significant 
fraction  of  cap  breaches  caused  by  the 
implementation  of  the  new  posting 
rules.  Many  non-Fedwire-caused  cap 
breaches  would  continue  doe  to  the 
posting  of  ACH  debit  transactions,  at 
11:00  ajn.  Eastern  Time,  and  net 
settlement  entries  bom  private  clearing 
houses,  as  determined  by  the  individual 
settlement  arrangements.  Many  small 
depository  institutions  may  continue  to 
encounter  difficulties  in  funding  these 
transacticms  on  a  timely  basis  during  the 
day. 

Another  possible  change  to  the  check 
posting  rules  would  be  to  shift  the  first 
check  debiting  time  from  11:00  a.m.. 
Eastern  Time  to  11:00  a.m..  Local  Time. 
It  was  initially  beUeved  that  such  an 
approach  might  make  the  fractional 
check  crediting  option  more  feasible  for 
many  institutions  in  the  Craitral. 
Mountain,  and  Pacific  time  zones.  Upon 
further  analysis,  however,  the  Board 
determined  that  because  of  the  later 
debiting  times  in  western  time  zones, 
the  corresponding  crediting  times 
would  shift  later  in  the  day  as  well. 
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thereby  lessening  any  positive  benefit  of 
the  delayed  check  debits. 

A  final  alternative  is  to  establish  a 
new  set  of  posting  rules  for  cap 
administration  different  from  the 
posting  rules  for  the  assessment  of 
daylight  overdraft  fees.  The  Board  does 
not  believe  such  an  approach  would  be 
desirable,  as  it  would  likely  lead  to 
more,  rather  than  less,  of  an 
administrative  burden  on  small 
institutions  and  could  create  a 
significant  amount  of  confusion  in  the 
banking  industry  about  the  focus  of  the 
PSR  initiative. 

The  Board  has,  therefore,  not  elected 
to  make  any  changes  to  the  established 
intraday  posting  procedures  at  this  time. 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reser\e  System,  October  27. 
1994. 

William  W.  Wiles, 
Secretary  of  the  Board 
|FR  Doc  94-27122  Filed  11-1-94;  8:45am| 
BiLtMO  cooc  mo-oi-» 


Richard  J.  Irving;  Change  In  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S  C.  1817(1))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  tiank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  November  16, 
1994. 

A.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
Soutti  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Richard  J.  Irving.  Eaton,  Indiana;  to 
acquire  an  additional  .02  percent,  for  a 
total  of  10.015  percent,  of  the  voting 
shares  of  Community  Bancshares,  Inc., 
Noblesville,  Indiana,  and  thereby 
indirectly  acquire  Community  Bank. 
Noblesville.  Indiana. 


Board  of  Covemors  of  the  Federal  Reserve 
System,  October  27.  1994. 
lennifcr  |.  Johnson. 
Deputy  Secretary  of  the  Board 
|FR  Doc.  94-27154;  Filed  11-1-94:  8  45  ami 
•N.LMO  COM  ttlA-ei-F 


Mid  Am  of  Michigan,  Inc.,  et  al; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank>folding  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
aire  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C,  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  he  received  not  later  than 
November  25,  1994. 

A.  Federal  Reserve  Bank  of  Cleveland 
()ohn  J.  Wixted.  Jr.,  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  Mid  Am  of  Michigan.  Inc..  Bowling 
Green,  Ohio;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  ASB  Bankcorp.  Inc.. 
Adrian.  Michigan,  and  its  wholly- 
owned  subsidiary,  Adrian  State  Bank, 
Adrian.  Michigan.  Mid  Am  of  Michigan. 
Inc..  will  be  a  subsidiary  of  Mid  Am. 
Inc.,  Bowling  Green.  Ohio.  Comments 
regarding  this  application  must  be 
received  not  later  than  November  21. 
1994. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Nonvest  Corporation.  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  Babbscha  Company. 
Fridley,  Minnesota,  and  thereby 


indirectly  acquire  Fridley  Stale  Bank. 
Fridley.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  27,  1994. 
lennifiBr  |.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
jFR  Doc.  94-27155;  Filed  11-1-94;  8:45  ami 

MLUNG  cooc  mo-ei-F 


Summit  Financial  Corporation; 
Acquisition  of  Company  Engaged  in 
Permissible  Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a}  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consimfmiation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  al  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  16, 
1994. 

A.  Federal  Reser\'e  Bank  of 
Richmond  (Lloyd  \V.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261 : 

1 .  Summit  Financial  Corporation, 
Greenville.  South  Carolina;  to  acquire 


Academy  Finance,  Inc.,  Kingstree. 
South  Carolina,  and  thereby  indirectly 
acquire  E-Z  Loans,  Inc.,  Lake  City. 
South  Carolina,  and  engage  in  making 
and  servicing  consumer  finance  loans: 
acting  as  agent  for  insurance  to 
borrowers  that  is  directly  related  to  the 
e.xtension  of  credit  by  the  finance 
company,  including  credit  life  and 
accident  and  health  insurance;  and 
acting  as  agent  for  insurance  related  to 
ensuring  repayment  of  the  outstanding 
balance  on  an  extension  of  credit  in  the 
event  of  loss  or  damage  to  any  property 
used  as  collateral  for  the  extension  of 
credit,  pursuant  to  §  225.25(b)(l)(i): 
(8)(i).  and  (8)(ii)  of  the  Board's 
Regulation  Y. 


Board  of  Governors  of  the  Federal  Reser\-e 
System,  October  27. 1994. 
Jennifier  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-27156;  Filed  11-1-94;  8:45  ami 
BILLING  cooc  6210-«1-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act.  15 
U.S.C.  §  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 


Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 
The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination,  Between:  100394  and  101494 


Name  of  acquiring  person.  1Mame  of  acquired  person.  Name  of  acquired  errttty 


General  Electric  Company.  Tfx)mas  R.  Roos.  Island  Development  Corporation.  Inc 

Sterling  Software.  Inc..  KnowledgeWare,  Inc..  KnowtedgeWare.  Irx: ♦ 

ONEOK  Inc..  Nelson  Bunker  Hunt  Trust  Estate.  Creston  Partners.  L.P  !!!.."!™!!il!!" 

TransCanada  PipeUnes  Limited.  Northridge  Canada  Inc.,  Norttiridge  U.S.  Inc  ....!.".."'.1"."'"1"~"Z..'I!Z. 

Coming  Incorporated,  J.  Richard  Fennell.  Bioran  Medical  Latx)ratoiv _ ...'""!"'.""1"^ 

Harvest  States  Cooperatives,  H.J.  Heinz  Company.  Portion  Pac,  Inc  ."!!."!!!"."!"!"!!"!"!!! 

Neil  M.  Chur.  Beverly  Enterprises.  Inc.,  Beverty  Enterprises-Texas.  IncTBeverty  California  Corp  ....." 

Klaus  J.  Jacobs.  Brock  Candy  Company,  Brock  Candy  Conpany  

Amoco  Corporation.  John  M.  Fox.  MarkWest  Energy  Partners.  Ltd ,!!!■!!"!]■"! 

Beverty  Enterprises.  Inc..  Eckerd  Corporation,  Insta-Care  HoWings.  Inc  ...!!™~Z~"I....1"1""""."." 

An-ow  Electronics.  Inc..  Anthem  Electromcs.  Inc..  Anthem  Electronics,  Inc  "~"!Z""~""."..Z! 

Philip  F.  Anschutz.  Trammell  Crow  Equity  Paftr>ers.  The  Tabor  Group  LtdTTabor  Acqutsitkxi  #31.  Inc 

Adam  Young.  Nationwide  Mutual  Insurance  Company.  WATE-TV,  WBAY-TV,  and  WRIC-TV  ...'. ! !.!.."!""""! 

Donald  H.  Gales.  Griffith  Consumers  Company  Voting  Trust  Griffith  Consumer  Conpany  Z...." 

Dawson  HoWings.  PLC.  The  Faxon  Company.  Inc..  The  Faxon  Conpany.  Inc  ._ 1"™!!..."!'! 

Motorola.  Inc..  John  Moussouris.  MicroUnity  Systems  Engineering.  Inc ,..~~"........"" 

RBX  Investors  Inc.,  Halstead  Industries.  Inc..  Haistead  Corporation Z  

Mr.  Robert  Alport,  Aviall.  Inc..  Aviall  Sennces.  Inc „ „ 1Z™!!Z.".'.~ZZ. ...."Z71"  "" 

Mobil  Corporation.  Mr.  Irwin  B.  Singer.  The  Atlas  Oil  Conpany 1 „ 

The  Clayton  &  Diiiiiier  Private  Equity  Fund  IV  LP..  The  Travelers  Inc..  American  CapitiMara^^ 
Inc 


PMN  No 


Date  termi- 
nated 


Liberty  Brokerage  Investment  Corp..  Liberty  Brokerage  Investment  Corp.,  Patriot  Securities  LP 

ANTEC  Corporation.  Keptel,  Inc.,  Keptel.  Inc „ „ 

Airgas.  Inc..  Post  WekJing  Supply  Corrpany,  Post  WeWing  Supply  Coiipany "  "Z" 

Jeny  Zucker.  W.R.  Grace  &  Co..  W.R.  Grace  &  Co.-Conn 

David  J.  McGrath.  Jr..  c/o  TAD  Resources  ln«1..  Inc..  Thomas  L  Kirk.  Kirk-Mayer.  Inc.  (KMI)  ZI 

Chartes  Schusterman.  Oryx  Energy  Company.  Sun  Operating  Limited  Partnership  

David  H.  Jacobs  Tmst  (The).  Jacobs  Properties.  Inc..  Jacobs  Properties.  Inc „. 

Jacobs  Realty  Limited  Partnership.  Jacobs  Properties.  Inc..  Jacobs  Properties.  Inc !„ 

Jacobs  Realty  Umiled  Partnership.  Richard  E.' Jacobs.  Man  A  Umited  Partnership .". 

CGW  Southeast  Partners  I.  LP..  The  BOC  Group  pte.  Ohmeda.  Inc „ 

Lincolnshire  Equity  Fund.  LP..  TRW  Inc..  TRW  Inc  " 


Clear  Channel  Communications.  Inc..  Mario  F.  lacobelti.  Heritage  Broadcasting  Company  of  New  York 

Creative  Technotogy  Ltd..  Digicom  Systems.  Inc..  Digk»m  Systems.  Inc 

The  NVWsIL  Companies.  Inc..  USLKX)  Corporation.  USLICO  Corporation :.„. 

AmeriOuest  Technotogies.  Inc..  Jonathan  O.  Lee.  Ross  White  Enterprises.  Inc .Z. Z.„Z1" 

Ford  Motor  Company.  Amoco  Coqiofation.  Amoco  Oil  Company „ ,, 

Citicorp.  Ground  Round  Restaurants.  Ina.  Ground  Round  Restaurants.  Inc. Z".ZZ...ZZZZ 

Foundatwn  Health  Corporation,  Thomas-Davis  Medteai  Centers.  P.C.  Thomas-Davis  Medical  Centers.  P.C 

K-lll  Communications  Corporation.  Inrin  J.  Borowsky.  North  American  Publishing  Company  „ 

The  Melhod»t  Hospital,  St.  Luke's  Episcopal  Hospital.  St.  Luke's  Episcopal  Hospital 

SL  Luke's  Episcopal  Hospital,  The  Methodtet  Hospital,  The  Methodet  Hospital  

IBP.  inc..  Lakeskte  Farm  Industries  Ltd..  Lakeside  Farm  Industries  Ltd  _ * 

Loral  Corporation.  K  &  F  Industries.  Inc..  K  &  F  Industries.  Inc  „ _„ 

American  Premier  Undenwriters,  Inc..  Principal  Mutual  Life  Insurance  Company.  f*rincipel  Casually  Insurance  Com- 
pany   


94-2247 

10/03«4 

94-2143 

10/04/94 

94-2195 

10/04/94 

94-2160 

A0IQ5/9* 

94-2174 

10rt3S'94 

94-2204 

10«)5«4 

94-2209 

10/05/94 

94-2220 

10,'05.'94 

94-2226 

10/05«4 

94-2229 

10/05/94 

94-2235 

10«)5/94 

94-2244 

10/05«4 

94-2133 

10«6«4 

94-2127 

10/07/94 

94-2246 

10«)7/94 

94-2155 

10/09,'94 

94-2163 

10/09/94 

94-2173 

1QTO«4 

94-2159 

10/12/94 

94-2182 

10/12/94 

94-2196 

10/12/94 

94-2214 

10/12/94 

94-2239 

10/12/94 

94-2240 

10/12/94 

94-2248 

10/12/94 

94-2249 

10/12/94 

94-2253 

10/12*94 

94-2254 

10/12/94 

94-2255 

10/12/94 

94-2258 

10/12/94 

94-2259 

10/12/94 

94-2267 

10/12/94 

94-2270 

10/12/94 

94-2281 

10/12/94 

94-2282 

10/12/94 

94-2284 

10/12/94 

94-2285 

10/12/94 

94-2184 

10/13/94 

94-2286 

10/13/94 

94-2289 

10/13/94 

94-2290 

10/13/94 

94-2210 

10/14/94 

94-2236 

10/14«4 

94-2273 


10/14/94 
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Japan  Nudear  Fuel  Compviy.  Lkt.  NEWCO.  NEWCO 

Central  Life  Assurance  Company.  Amertean  Mutual  Ufa  Insurance  Company.  Amertean  Mutual  (Jfe  Insurance  Com- 

94-2279 
94-2288 

1(yi4/94 
ion  4/94 
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FOft  FUMTHEft  MRMMATION  COt«rACT: 
Sandra  M.  Peay  or  Renee  A.  Horton, 
Contact  Repiesentatives.  Federal  Trade 
Commission.  Premerger  Notification 
Office,  Bureau  of  Competition.  Room 
303.  Washington.  D.C.  20580.  (202)  326- 
3100. 

By  Director  of  the  Commitston 
DonaU  S.  asrk. 
Seemtary. 

|FR  Doc.  94-26930  Pil«d  11-1-94:  R:45  am) 
ilUJNOCOOt  t7M-*t-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstltulM  of  Health 

National  Inatttuta  on  Alcohol  AtMiaa 
and  Alcoholism;  Notlca  of  Masting; 
Intamattonal  Scientific  Confaranca  on 
"Prevention:  FAS  and  Alcohol- Ralatad 
Birth  Defects 

An  international  scientific  conference 
on  alcohol  abuse  among  pregnant 
women  and  women  in  childbearing 
years  will  be  held  on  November  8  and 
9.  1994  at  the  Hutzel  Hospital 
Auditorium.  Wayne  State  University- 
Detroit  Medical  Center,  Detroit, 
Michigan,  U.S.A.  This  conference  is 
Jointly  sponsored  by  the  National 
Institute  on  Alcohol  Abuse  and 
Alcoholism  and  the  Fetal  Alcohol 
Research  Center  (FARC),  Wayne  State 
University  School  of  Medicine. 

Leading  scientists  from  the  United 
States,  Canada,  Germany  and  Enf^land 
will  present  and  discuss  the  latest 
research  on  prevention,  surveillance, 
epideniKiiogy.  intervention,  and  risk 
fsctors  as  well  as  issues  in  diagnosis, 
l>arriers  to  treatment,  and  the  effects  of 
alcohol  on  birth  weight,  growth,  and 
behavior. 

Expert  panels  will  discuss  the 
implications  for  research  on  the 
prevention  of  fetal  alcohol  syndrome 
and  alcohol-related  birth  defects. 
Federal,  state  and  local  public  health 
ofHcials  as  well  as  representatives  from 
other  countries  and  the  private  sector 
will  participate. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Individuals 
who  plan  to  attend  and  need  spadal 
assistance,  such  as  sign  lanf^Haga 


interpretation  or  other  reasonable 
accommodations,  should  contact  the 
Division  of  Continuing  Medical 
Education.  Wayne  State  University 
School  of  Medicine  in  Detroit,  Michigan 
at  (313)  577-1180  or  fax  (313)  577-7560. 

Dated:  October  2S,  1994. 
Enoch  Gordk, 

Director,  National  Institute  on  AkoM  Abuse 
and  Alcoholism. 

|FR  Doc.  94-27234  Filed  1 1-1-94;  8:45  ami 
aa.Laia  oooi  4ms-«i-«i 


Sut)stance  AtMisa  and  Mental  Health 
Servicas  Administration 

Center  for  Mental  Health  Services; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Center  ror  Mental  Health  siervicas 
(CMHS)  National  Advisory  Council  in 
December  1994. 

The  meeting  of  the  CMHS  NationaT 
Advisory  Council  will  focus  on 
minorities  in  supervisory  positions; 
information  on  personnel  with 
disabilities;  children's  mental  health 
services  sites;  prevention;  criminal 
justice  and  mental  health.  In  addition 
there  will  be  an  overview  of  the  Center's 
programs,  and  a  discussion  of 
administrative  announcements  and 
program  developments. 

A  summary  of  the  meeting  and/or  a 
roster  of  council  members  may  be 
obtained  from:  Gloria  Yockelson. 
Committee  Management  Oflicer,  CMHS, 
Room  18C-07,  Parklawn  BiHlding, 
Rockville.  Maryland  20857.  telephone 
number  (301)  443-7919. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
l>elow.  j 

Committee  Same:  Center  for  Mental  Health 
Services,  National  Advisory  Council. 

Meeting  Dates:  December  &-9,  1994. 

Place:  Chevy  Chase  Holiday  Inn,  5520 
Wifconsin  Avenue.  Chevy  Chase,  Maryland 
20815. 

Open:  December  8-9.  9:00  a.m.— 5:00  p.m. 

Contact:  Anne  Mathews- Younes.  Ed.D., 
Room  11C-2fi.  Parklawn  Building.  Telephone 
(301)443-3606. 


Dated:  October  27, 1994. 
P^gy  W.  CackriU. 

Committee  Management  Officer,  Subftance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  94-27120  Filed  11-1-44;  8:45  am| 

BRjjNe  ooof  4i«s-aa-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  «vith  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C  1531,  ef 
seq.):     - 
PRT-795993 

Applicant:  David  Roberts,  Madison. 
Wisconsin. 

The  applicant  requests  a  permit  to 
purchase  in  interstate  commerce  2  pair 
of  captive-bred  Cabot's  tragopans 
(Tragopan  caboti)  from  ]a6k  Donaldson 
of  Findlay,  Ohio,  for  the  purjjose  of 
enhancement  of  the  survival  of  the 
species  through  breeding. 

PRT-795533 

Applicant:  Robert  L^ndis,  Fountain  City, 
indii 


The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
maje  bontebok  {Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  Mr.  Gerhard  Rabe, 
"Wydgelegen",  Wakkerstroom,  Republic 
of  South  Africa,  for  the  purjKwe  of 
enhancement  of  the  survival  of  the 
species. 

PRT-795769 

Applicant:  ClifTord  Senter,  Plaistow,  h4ew 
Hampshire. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  dorcas 
dorcas)  culled  from  the  captive  herd 
maintained  by  the  Qskei  government  at 
Tsolwana  Reserve,  Queenstown,  Ciskei. 
Republic  of  South  Africa,  for  the 
purpose  of  enhanccmient  of  the  survival 
of  the  species. 


Written  data  or  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  432,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive.  Room  420(c).  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

Dated:  October  27. 1994. 

Caroline  Anderson, 

Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 

IFR  Doc.  94-27081  Filed  11-1-94;  8:45  ami 
8ILLMC  COOE  4310-86-P 


National  Parte  Service 

Maine  Acadian  Culture  Preservation 
Commission;  Notice  of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (PL  92-463)  that  the  Maine  Acadian 
Culture  Preservation  Commission  will 
meet  on  Thursday,  November  17, 1994. 
The  meeting  will  convene  at  7  p.m.  at 
the  Madawaska  High  School, 
Madawaska,  Aroostook  County.  Maine. 
The  school  is  located  at  80  7th  Avenue 
in  Madawaska. 

The  eleven-member  Maine  Acadian 
Culture  Preservation  Commission  was 
appointed  by  the  Secretary  of  the 
Interior  pursuant  to  the  Maine  Acadian 
Cuhure  Preservation  Act  (PL  101-543). 
The  purpose  of  the  Commission  is  to 
advise  the  National  Park  Service  with 
respect  to: 

•  The  development  and  implementation  of 
an  interpretive  program  of  Acadian  culture  in 
the  state  of  Maine:  and 

•  The  selection  ofsites  for  interpretation 
and  preservation  by  means  of  cooperative 
agreements. 

The  Agenda  for  this  meeting  is  as 
follows: 

1.  Review  and  approval  of  the  summary 
report  of  the  meeting  held  September  22. 
1994. 

2.  Reports  of  Maine  Acadian  Culture 
Preservation  Commission  working  groups. 

3.  Report  of  the  National  Park  Service 
planning  team. 

4.  Opportunity  for  public  comment. 


5.  Proposed  agenda,  place,  and  date  of  the 
next  Commission  meeting. 

The  meeting  is  open  to  the  public. 
Further  information  concerning 
Commission  meetings  may  be  obtained 
from  the  Superintendent,  Acadia 
National  Park.  Intnested  persons  may 
make  oral/written  presentations  to  the 
Commission  or  file  written  statements. 
Such  requests  should  be  made  at  least 
seven  days  prior  to  the  meeting  to: 
Superintendent,  Acadia  National  Park, 
P.O.  Box  177.  Bar  Harbor.  ME  04609- 
0177;  telephone  (207)  288-5472. 

Dated:  October  26. 1994. 
Chrysandra  L.  Walter. 

Deputy  Regional  Director. 

(FR  Doc.  94-27088  Filed  11-1-94;  8:45  am| 

BILUNG  CODE  4310-:70-P 

Notice  of  Intent  To  Repatriate  Cultural 
Items  in  the  Possession  of  the  USDA 
Forest  Service 

agency:  National  Park  Service,  Interior. 
ACTKM:  Notice. 

Notice  is  hereby  given  under 
provisions  of  the  Native  Americas 
Graves  Protection  and  Repatriation  Act 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Cibola  National 
Forest.  USDA  Forest  Service,  that  meet 
the  deHnition  of  "sacred  object"  under 
Section  2  of  the  Act. 

The  items  consist  of  30  essentially 
complete  prayer  sticks  of  aspen  and 
willow,  5  fragments  of  prayer  sticks,  one 
red  flicker  feather,  one  comhusk.  and  a 
small  amount  of  deteriorating  organic 
matter.  The  items  were  reportedly 
gathered  in  1977  or  1978  by  an 
anonymous  collector  from  a  cairn/ 
shrine  on  Mt.  Taylor.  NM.  The  items 
were  returned  to  the  possession  of  the 
USDA  Forest  Service  in  1991  or  1992. 
The  precise  location  of  the  cairn/shrine 
is  not  known. 

The  objects  in  this  collection  resemble 
the  prayer  sticks  described  and 
illustrated  in  Leslie  A.  White's  The 
Acoma  Indians  (Smithsonian 
Institution.  1932: 126-129). 
Representatives  of  the  Pueblo  of  Acoma 
have  inspected  the  items  and  confirm 
their  identification  as  prayer  sticks.  The 
representatives  of  the  Pueblo  of  Acoma 
indicate  that  prayer  sticks  are  left  as 
offierings  at  a  cairn/shrine  located  on  Mt. 
Taylor  as  part  of  their  traditional 
religious  practice.  Once  left  as  an 
offering,  the  Acoma  religion  requires 
that  such  prayer  sticks  not  be  disturbed. 

Reginald  T.  Pasqual.  governor  of  the 
Pueblo  of  Acoma,  has  claimed  the 
prayer  sticks  and  associated  materials  as 
sacred  objects  and  requested  their 


repatriation  to  the  Pueblo  of  Acoma. 
The  Hopi  Tribe  and  the  Navajo  Nation 
have  been  consulted  and  both  support 
the  claim  of  the  Pueblo  of  Acoma  to  this 
particular  collection  of  prayer  sticks 
bom  Mt.  Taylor. 

Based  on  the  above  mentioned 
information,  officials  of  the  USDA 
Forest  Service  have  determined, 
pursuant  to  25  U.S.C.  3001  (3)(C),  that 
these  items  are  specific  ceremonial 
objects  needed  by  the  traditional 
rehgious  leaders  of  the  Pueblo  of  Acoma 
for  the  practice  of  their  traditional 
religion  by  its  present  day  adherents. 
Officials  of  the  USDA  Forest  Service 
have  further  determined,  pursuant  to  25 
U.S.C.  3001  (2).  that  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  items  and  the  Pueblo  of  Acoma. 

This  notice  has  been  sent  to  officials 
of  the  Pueblo  of  Acoma.  Representatives 
of  any  other  Indian  tribe  which  beheves 
itself  to  be  culturally  affiliated  with 
these  cultural  items  should  contact  Dr. 
Frank  E.  Wozniak,  NAGPRA 
Coordinator,  Southwestern  Region, 
USDA  Forest  Service,  517  Gold  Avenue. 
SW.,  Albuquerque,  NM  87102, 
telephone:  (505)  842-3238,  before 
December  2, 1994.  Repatriation  of  these 
sacred  objects  to  the  Pueblo  of  Acoma 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  October  12, 1994. 
Veletta  Canouts, 

Acting  Departmental  Consulting 
Archeologist. 

Acting  Chief.  Archeologfcal  Assistance 
Division. 

(FR  Doc.  94-27078  Filed  11-1-94:  8:45  am] 
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Notice  of  Inventory  Completion  for 
Native  American  Human  Remains 
From  Biossvale,  NY,  in  ttie  Possession 
of  tite  Rome  Historical  Society,  Rome, 
NY 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act, 
25  U.S.C.  3003(d),  of  completion  of  the 
inventory  of  human  remains  bom  a  site 
near  Biossvale,  NY,  that  are  presently  in 
the  possession  of  the  Rome  Historical 
Society,  R^ome,  NY. 

A  detailed  inventory  and  assessment 
of  these  human  remains  has  been  made 
by  Historical  Society  ciu^torial  staff,  a 
contracted  specialist  in  physical 
anthropology,  and  representatives  of  the 
Oneida  Indian  Nation  (of  New  Yoii^) 


UMI 
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and  the  Oneida  Tribe  of  Indians  of 
Wisconsin. 

In  1958.  Mr.  Willard  Teelin 
discovered  the  human  remains  along 
with  some  associated  funerary  objects 
following  a  flash  flood  in  Fish  Creek 
near  Blossvale.  NY.  The  director  of  the 
Fort  Stanwix  Museum,  operated  by  the 
Rome  Historical  Society,  identified  the 
human  remains  and  associated  funerary 
objects  as  belonging  to  the  Owasco 
culture.  Mr.  Teelin  donated  the  human 
remains  to  the  Rome  Historical  Society 
and  retained  possession  of  the 
associated  funerary  objects.  Mr.  Teelin's 
descendants  are  not  aware  of  the 
whereabouts  of  the  associated  funerary 
objects.  Osteological  examination  by  Dr. 
Richard  C.  Wilkinson.  Department  of 
Anthropology,  State  University  of  New 
York-Albany,  revealed  that  two 
individuals  are  represented  by  the 
human  remains.  The  first  individual 
was  approximately  35-40  years  old  at 
the  time  of  death.  The  second 
individual  was  approximately  16-20 
years  old  at  the  time  of  death.  Both  are 
Native  American  males  from  the 
prehistoric  period. 

Inventory  of  the  human  remains  and 
review  of  the  accompanying 
documentation  indicates  that  no  known 
individuals  were  identifiable.  The 
Owasco  culture  is  generally  recognized 
in  the  archeological  literature  as  being 
ancestral  to  the  five  historically  known 
Indian  tribes  of  the  Iroquois 
Confederacy:  Mohawk,  Oneida, 
Onondaga,  Cayuga,  and  Seneca.  The 
Blossvale,  NY,  area  in  which  the  human 
remains  were  discovered  is  well  within 
the  historical  boundaries  of  lands 
claimed  as  Oneida  territory.  The  Oneida 
Indian  Nation  (of  New  York)  considers 
itself  to  be  the  descendant  of  Native 
Americans  who  occupied  central  New 
York  since  time  immemorial.  Oneida 
Tribe  of  Indians  of  Wisconsin  has 
declined  to  submit  a  claim  for 
repatriation  of  these  human  remains. 

Based  on  the  above  mentioned 
information,  officials  of  the  Rome 
Historical  Society  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  human  remains  and  associated 
funerary  objects  and  the  Oneida  Indian 
Nation  (of  New  York). 

This  notice  has  been  sent  to  officials 
of  the  Oneida  Indian  Nation  (of  New 
York)  and  the  Oneida  Tribe  of  Indians 
of  Wisconsin.  Representatives  of  any 
other  Indian  tribe  which  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  Jon 
Austin.  Executive  Director.  Rome 
Historical  Society,  200  Church  Street, 
Rome.  NY  13440.  telephone:  (315)  33&- 


5870,  before  December  2, 1994. 
Repatriation  of  these  human  remains  to 
the  Oneida  Indian  Nation  (of  New  York) 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  October  11. 1994. 
Frauds  P.  MacMaBamon, 
D^artatuital  Consulting  Archeologist,  Chief, 
Archeological  Assistance  Division. 
(PR  Doc  94-27079:  Filed  11-1-94: 8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdministratkMi 

John  ThontM  Morrison,  D.P.M.: 
Revocation  of  RagistraHon 

On  March  2, 1994.  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
on  Show  Cause  to  John  Thomas 
Morrison,  D.P.M.,  of  Port  Orchard, 
Washington,  proposing  to  revoke  his 
I^A  Certificate  of  Registration, 
AM2446006,  and  to  deny  any  pending 
applications  for  registration  as  a 
practitioner.  21  U.S.C  823(f)  (1992).  The 
basis  for  the  Order  to  Show  Cause  was 
that  Dr.  Morrison  lacked  authority  to 
handle  controlled  substances  in  the 
State  of  Washington.  21  U.S.C  824(a)(3). 

The  Order  to  Show  Cause  was     - 
personally  served  on  Dr.  Morrison  by 
i)EA  investigators  on  March  2. 1994. 
More  than  thirty  days  have  passed  since 
the  Order  to  Show  Cause  was  served  on 
Dr.  Morrison.  The  Drug  Enforcement 
Administratiim  has  received  no 
response  from  Dr.  Morrison  or  anyone 
purporting  to  represent  him.  Therefore, 
pursuant  to  21  CFR  1301.54(d),  the 
Deputy  Administrator  finds  that  Dr. 
Morrison  has  waived  his  opportunity  for 
a  hearing  on  the  issues  raised  by  the 
Order  to  Show  Cause.  The  Deputy 
Administrator  has  carefully  considered 
the  investigative  file  in  this  matter  and 
enters  his  final  order  based  on  the 
provisions  of  21  CFR  1301.54(e)  and 
1301.57. 

The  Deputy  Administrator  finds  that 
on  May  7. 1993,  the  State  of  Washington 
Department  of  Health  Pediatric  Medical 
Board  (Pediatric  Board)  found  that  Dr. 
Morrison  had  engaged  in  unprofessional 
conduct.  As  a  result  the  Pediatric  Board 
revoked  Dr.  Morrison's  privilege  to 
practice  pediatric  medicine  and  surgery 
in  the  State  of  Washington  and  revoked 
his  privilege  to  prescribe  controlled 
substances.  Accordingly,  Dr.  Morrison  is 
not  authorized  to  administer,  dispense, 
prescribe,  or  otherwise  handle 
controlled  substances  in  the  State  of 


Washington  wdMrsin  be  is  registered 

with  the  DEA. 

The  Deputy  Administrator  has 
consistently  held  that  DEA  cannot 
maintain  the  registration  of  a 
practitioner  who  is  without  State 
authority  to  handle  controlled 
substances.  Nathaniel  S.  Lehrman,  M.D., 
59  FR  44780  (1994)  and  Franz  A. 
Arakaky.  M.D.,  59  FR  42074  (1994);  see 
also  Elliot  Monroe.  M.D.,  57  FR  23246 
(1992)  and  Bobby  Watts.  M.D..  S3  FR 
11920(1987). 

Based  on  the  foregoing,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  concludes  that  Dr. 
Morrison's  DEA  registration  must  be 
revoked.  21  U.S.C  824(a)(3). 
Accordingly,  the  Deputy  Administrator, 

Eursuant  to  the  authority  vested  in  him 
y  21  U.S.C.  823  and  824  and  28  CFR 
0.100(b)  and  0.104  (59  FR  23637). 
hereby  orders  that  DEA  Certificate  of 
Registration,  AM2446006,  previously 
issued  to  John  Thomas  Morrison, 
D.P.M..  be.  and  it  hereby  is,  revoked, 
and  that  any  pending  applications  for 
renewal  of  siich  registration,  be.  and 
they  hereby  are,  denied. 

"This  order  is  effective  November  2, 
1994. 

Dated:  October  26, 1994. 
Stephm  H.  GrMoe. 
Deputy  Administrator. 
[FR  Doc  94-27077  Filed  11-1-94: 8:45  am) 
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Impoftslion  of  Controilod  SubstancMj 
Notico  of  Application 

Pursuant  to  aectiaii  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  under  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1311.42  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  July  18, 1994,  Radian 
Corporation,  8501  Mopac  Blvd.,  P.O. 
Box  201088.  Austin.  Texas,  78720.  made 
written  request  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  Heroin  (9200)  a  basic  class 
of  controlled  substance  in  Schedule  I. 

The  firm  plans  to  import  a  small 
quantity  of  this  compound  to  make  DEA 
exempt  deuterated  and  non-deuterated 
drug  reference  standards  which  will  be  . 
sold  to  analytical  and  forensic 


laboratories  for  use  in  drug  testing 
programs. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  this  basic  class  of 
controlled  substance  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.54  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control.  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  2, 1994. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1311.42  (b).  (c),  (d),  (e).  and  (f).  As  noted 
in  a  previous  notice  at  40  FR  43745-46 
(September  23. 1975),  all  applicants  for 
registration  to  import  a  basic  class  of 
any  controlled  substance  in  Schedule  I 
or  II  are  and  will  continue  to  be  required 
to  demonstrate  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C  823(a),  and  21 
CFR  1311.402  (a),  (b),  (c),  (d),  (e),  and 
(f)  are  satisfied. 

Dated:  October  26, 1994. 
Gene  R.  Haislip. 

Deputy-Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

IFR  Doc  94-27149  Filed  11-1-94;  8:45  am) 
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NATIONAL  SCIENCE  FOUNDATION 

Notico  of  Pormits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGEMCY:  Natiraial  Science  Foundation. 
ACnOM:  Notice  of  permits  issued  imder 
the  Antarctic  Conservation  Act  of  1978, 
Public  Law  95-541. 


SUHMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  MFOMNATION  CONTACT: 
Robert  S.  Cunningham  or  Peter  Karasik. 
Permit  Office,  Office  of  Polar  Programs, 
Rm.  755,  National  Science  Foundation, 


4201  Wilson  Boulevard.  Arlington,  VA 
22230. 

SUPPLEMENTARY  INFORMATION:  On 
September  9, 1994,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Reg^er  of  permit  applications 
received.  Permits  were  issued  on 
October  24, 1994  for  the  following 
applications: 

Ms.  Anne  Kershaw,  Permit  Number: 
95WM2-ANI 

Adventure  Network  International 

Effective  Date;  October  24,  1994 

Expiration  Date;  October  24,  1995 

Michael  K.  Egan.  Permit  Number: 
95\VM3-POL 

Captain,  PolarFliteTM 

James  M.  Conn 

Pilot.  PolarFliteTM 

Effective  Date:  November  10.  1994 

Expiration  Date:  December  15. 1994 

Robert  S  Cunningham. 

Permit  Office. 

(FR  Doc.  94-27105  Filed  11-1-94;  8:45  am) 
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Notice  of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 

ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 

FOR  FURTibt  INFORMATION  CONTACT: 

Nadene  G.  Kennedy,  Permit  Office, 
Office  of  Polar  Programs,  Rm.  755, 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA  22230. 

SUPPLEMENTARY  INFORWATJON:  On 
September  23. 1994,  the  National 
Science  Foundation  published  a  notice 
in  the  Federal  Register  of  permit 
applications  received.  Permits  were 
issued  on  October  21, 1994  for  the 
following  applicants: 

WiUiam  R.  Fraser.  Permit  «95-0ig 
William  R.  Fraser,  Permit  #95-020 
William  R.  Fraser,  Permit  #95-021 
Arthur  L.  DeVries,  Permit  #95-022 
NadeMG-KeoMdy, 
Permit  Offtce. 

[FR  Doc.  94-27104  Filed  11-1-94;  8:45  am] 
BILLING  CODE  7S5S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Letter 
Reconsideration  of  Nuclear  Power 
Plant  Security  Requirements  for  an 
Internal  Threat 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  opportmiity  of  public 
comment. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to  issue 
a  generic  letter  to  notify  all  holders  of 
operating  licenses  or  construction 
permits  for  nuclear  power  reactors  that 
NRC  is  reconsidering  its  positions  about 
certain  security  measures  to  protect 
against  an  internal  threat  at  nuclear 
power  plants.  NRC  expects  recipients  to 
review  the  information  for  applicability 
to  their  facilities  and  consider  actions, 
as  appropriate.  However,  suggestions 
contained  in  this  drait  generic  letter  are 
not  NRC  requirements;  therefore, 
recipients  are  not  required  to  take 
specific  action  or  make  a  written 
response  to  the  NRC  NRC  is  seeking 
comment  from  interested  parties 
regarding  both  the  technical  and 
regulatory  aspects  of  the  proposed 
generic  letter  presented  herein. 

NRC  will  consider  comments  received 
from  interested  parties  in  the  final 
,  evaluation  of  the  proposed  generic  letter 
and  will  review  the  technical  position 
and.  when  appropriate,  analyze  the 
value/impact  on  licensees.  If  NRC  issues 
this  generic  letter,  it  will  become 
available  for  pubhc  inspection  in  the 
Public  Document  Rooms. 

The  comment  period  expires 
December  2, 1994.  Comments  submitted 
after  this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  assurance  of 
consideration  cannot  be  given  except  for 
comments  received  on  or  before  this 
date. 

ADDRESSES:  Submit  written  comments 
to  Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001.  Written  comments  may  also  be 
delivered  to  11545  RockviHe  Pike, 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m..  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Pubhc  Document 
Room,  2120  L  Street,  NW.  (Lower 
Level),  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:     . 
Robert  F.  Skelton,  (301)  504-3208. 
SUPPLEMENTARY  INFORMATION: 
NRC  Generic  Letter  XXXX: 
Reconsideration  of  Nuclear  Power  Plant 
Requirements  Associated  With  an 
Internal  Threat. 
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AddrcsscM 

All  holders  of  operating  licenses  or 
construction  permits  for  nuclear  power 
reactors. 

Puqpose 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  issuing  this 
generic  letter  to  notify  you  that  it  is 
reconsidering  its  positions  concerning 
certain  security  measures  to  protect 
against  an  internal  threat  at  nuclear 
power  plants.  It  is  expected  that 
recipients  will  review  the  information 
for  applicability  to  their  facilities  and 
consider  actions,  as  appropriate. 
However,  suggestions  contained  in  this 
generic  letter  are  not  NRC  requirements; 
therefore,  no  specific  action  or  written 
response  is  required. 

Background 

The  fitness- for-duty  rule  (10  CFR  Part 
26)  published  on  June  7,  1989,  required 
power  reactor  licensees  to  implement 
fitness- for-duty  programs.  The  access 
authorization  rule  (10  CFR  73.56) 
published  on  April  25, 1991,  required 
power  reactor  licensees  to  implement 
access  authorization  programs.  One 
objective  of  these  regulations  was  to 
ensure  the  reliability  and 
trustworthiness  of  persons  granted 
unescorted  access  to  protected  areas  at 
power  reactor  fadUties.  In  light  of  these 
regulations,  the  NRC  evaluated  security 
requirements  for  protection  against  the 
insider  threat  at  nuclear  power  plants  to 
verify  that  they  remain  appropriate.  The 
staff  discussed  the  initial  results  of  this 
review  in  SECY  92-272.  "Re- 
examination of  Nuclear  Power  Plant 
Security  Requirements  Associated  With 
the  Internal  Threat,"  of  August  4.  1992. 
The  staff  then  recommended  reducing 
or  eliminating  certain  security 
requirements  that  gave  marginal 
protection  against  the  insider  threat. 

The  Commission  reviewed  SECY  92- 
292  and  asked  the  staff  to  re- visit  the 
subject  and  explore  alternatives  for 
allowing  reductions  in  unnecessary  or 
marginally  effective  security  measures. 
The  staff  discussed  the  results  of  this  re- 
evaluation  in  SECY  93-326. 
"Reconsideration  of  Nuclear  Power 
Plant  Seciirity  Requirements  Associated 
with  an  Internal  Threat,"  December  2. 
1993. 

Description  of  Qrcumstances 

In  a  staff  requirements  memorandum 
of  February  18, 1994.  the  Commission 
endorsed  staff  recommendations  to  (1) 
issue  generic  correspondence  informing 
licensees  of  the  opportunity  to  revise 
certain  commitments  in  their  security 
plan  and  (2)  proceed  with  rulemaking 
regarding  specific  changes  to  reduce  or 
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eliminate  certain  security  requirements. 
This  generic  letter  discusses  those  areas 
in  which  licensees  may  choose  to  revise 
their  plans. 

Discussion 

NRC  may  accept  changes  to  a  Ucensee 
security  plan  in  the  following  four  areas: 

(I)  Vital  Area  Access  Control  Measures 

NRC  may  accept  the  changes  to  vital 
area  (VA)  access  control  measures  in 
security  plans  discussed  below  upon 
confirmation  that  (1)  certain  other  site- 
specific  measures  are  in  place  or  will  be 
implemented  to  demonstrate  (e.g., 
through  contingency  drills)  a  capability, 
including  a  protective  strategy,  to 
protect  against  an  external  adversary 
after  making  any  of  the  changes  and  (2) 
measures  are  in  place  to  examine  hand- 
carried  packages  for  explosives  using 
equipment  specifically  designed  for  that 
purpose. 

A.  Compensatory  Measures 

1.  Eliminate  compensatory  measures 
for  failure  of  vital  area  mechanical  lock 
hardware  if  the  access  control  hardware 
and  alarms  are  operable. 

2.  Extend  the  timeliness  requirements 
for  implementing  compensatory 
measures  for  any  malfunctioning 
element  of  the  vital  area  access  control 
system  from  10  minutes  to  a  period 
similar  to  that  which  technical 
specifications  permit  for  safety 
equipment  to  be  out  of  service  while  the 
plant  is  in  Mode  1  until  required  to  be 
in  Mode  3. 

The  licensee  could  extend  the  time  to 
implement  compensatory  measures  only 
if  either  the  VA  door  lock  or  alarms  are 
operable.  The  most  restrictive  limiting 
condition  for  the  timeliness  of  the 
compensatory  measure(s)  would  be  the 
most  restrictive  safety  equipnAnt  in  the 
vital  areas  accessed  by  the  VA  door 
needing  compensatory  measures. 

B.  Maintenance  of  Discrete  Vital  Area 
Access  Lists 

Eliminate  separate  access 
authorization  lists  for  each  vital  area  of 
the  facility.  As  an  alternative,  maintain 
a  single  list  of  persons  who  have  access 
to  any  vital  area.  This  list  would  have 
to  be  revised  as  status  of  persons 
changes  in  order  to  maintain  its 
accuracy,  especially  for  removing  vital 
area  access  authorization  fit>m 
individuals. 

C.  Alarm  Response 

Modify  the  response  to  vital  area 
access  control  alarms  (doors).  Response 
would  only  be  needed  to  vital  area 
access  control  alarms  that  coincide  with 
an  unresolved  alarm  at  the  protected 


area  perimeter,  a  known  intrusion,  or  a 
constant  alarm,  such  as  that  caused  by 
an  open  door. 

D.  Locked  Condition  of  Door 

Although  locking  mechanisms  and 
access  control  systems,  including  door 
alarms,  would  be  retained,  doors  to  vital 
areas  could  be  left  unlocked.  A  licensee 
choosing  this  option  would  be  expected 
to  have  the  capability  to  remotely  lock 
the  door(s)  bom  both  alarm  stations,  as 
necessary,  in  response  to  an  external 
threat.  Licensees  choosing  this  option 
would  be  expected  to  demonstrate,  as 
part  of  the  demonstration  of  their 
capability  to  protect  against  an  external 
adversary,  the  abilify  to  remotely  lock 
doors  in  time  to  delay  the  adversary 
where  delay  was  essential  in  the 
protective  strategy.  Access  control 
systems  retained  on  vital  area  doors 
would  continue  to  maintain  a  record  of 
personnel  access  and  generate  alarms  if 
the  door  was  open  without  a  proper 
access. 

The  process  for  licensees  to  revise 
their  seciuity  plans  to  implement  the 
changes  to  seciirity  measures  in  vital 
areas  will  depend  on  the  content  of  their 
present  security  plans.  Since  these 
changes  would  reduce  slightly  the 
effectiveness  of  the  security  program, 
most  changes  would  need  to  be 
processed  in  accordance  with  the 
provisions  of  10  CFR  50.90.  Some  of  the 
changes  may  be  processed  by  an 
exemption  request  or  in  accordance 
with  10  CFR  50.54(p).  If  appropriate, 
changes  in  security  plans  should 
include  commitments  to  the  measures 
described  in  paragraph  (I)  above.  To 
ensure  unrestricted  emergency  access, 
the  NRC  staff  notes  the  advantages  of  (1 ) 
having  the  ability  to  remotely  unlock 
doors  to  vital  areas  from  each  alarm 
station,  (2)  ensuring  that  malfunctions 
result  in  doors  failing  imlocked  rather 
than  locked,  and  (3)  allowing  all 
operators  and  auxiliary  operators  to 
carry  metal  keys  that  can  override 
keycard-operated  lock  mechanisms. 

(II)  Access  Search  of  On-duty  Armed 
Security  Guards 

NRC  may  accept  changes  to  allow 
armed  security  officers  who  (1)  are  on 
duty  and  carry  a  weapon  in  accordance 
with  assigned  duties,  (2)  have  already 
been  searched  during  their  current  shift, 
and  (3)  have  left  the  protected  area  on 
official  business,  to  reenter  the 
protected  area  without  being  subject  to 
the  metal  detector  searches  (but  still  be 
subjected  to  explosive  searches).  If 
search  equipment  is  a  single  unit 
containing  both  metal  and  explosive 
detection  equipment,  alarms  from  the 
metal  detector  may  be  disregarded.  This 


change  coiiM  be  made  to  security  plans 
in  accordance  with  10  CFR  50.54(p). 

(III)  Containment  Access  Control 
Measures 

NRC  may  accept  changes  to  allow 
persons  other  than  security  personnel, 
provided  they  are  appropriately  trained 
in  access  control  procedures  in 
accordance  with  die  seomty  plan,  to 
control  access  for  personnel  and 
materials  entering  the  containment  any 
time  frequent  access  is  permitted  to  the 
containment.  TWs  change  could  be 
made  to  secmity  plans  in  accordance 
withl0CFR50.54{p). 

(IV)  Alternative  Measures  for  Control  of 
Security  Badges 

NRC  may  accept  changes  to  allow  for 
alternative  approaches  for 
accountability  of  picture  badges  used  for 
unescorted  access  so  that  certain  types 
of  badges  maj  be  taken  outside  the 
protected  area.  Alternative  approaches 
need  to  include  the  ability  to  ensure 
positive  identification  of  individuals 
upon  entry  to  the  protected  area  and  to 
ensure  the  badge  is  disabled  of  its  access 
function  when  taken  out  of  the 
protected  area.  For  employees,  such 
changes  can  be  made  imder  10  CFR 
50.54(p)  because  the  regulations 
currently  allow  licensee  employees  to 
take  badges  off  site.  Changes  to  security 
plans  to  allow  contractors  to  take 
security  pictxue  badges  off  site  would 
require  a  request  for  exemption  from  the 
provisions  of  10  CFR  73.55(d)(5). 
Coincident  with  receiving  approval  of 
the  exemptioD  request,  the  licensee 
would  be  ^le  to  implement  the  change 
in  accordance  with  10  CFR  50.54(p). 

This  generic  letter  requires  no  specific 
action  or  written  response. 

Dated  at  Kockville,  Maryland,  this  24th  day 
of  October.  1^94. 

For  the  fJudear  Regulatory  Commission. 
Brian  K.  Griates, 

Director.  Division  of  Project  Support.  Office 
of  Nuclear  Reactor  Regulations. 
[FR  Doc.  94-27127  Filed  11-1-94;  8:45  am] 
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Advisory  Committee  on  Nuclear 
Waste;  TVotlce  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  boW  its  69th 
meeting  on  November  10, 1994,  in 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to . 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  to  discuss 
information  the  release  of  which  would 
constittrte  a  dearty  imwarranted 


invasion  of  personal  privacy  pursuant  to 
5  U.S.C.  552b(c)(6). 

The  agenda  for  the  subject  meeting 
shall  be  as  follows; 

Thursday,  November  10,  1994 — 8:30 
A.M.  unUl  6:00  P.M 

During  this  meeting  the  Committee 
plans  to  ccmsider  the  following: 

A.  Meet  with  the  Commission— The 
Committee  will  talk  with  the 
Commission  about  ACSW  reports  on: 

•  The  Department  of  Energy's 
Proposed  Program  Approach  in  the 
Civilian  Radioactive  Waste  Management 
Program. 

•  The  NRC  staff  s  Research  Pit^ram 
in  the  Area  of  High-Level  Radioactive 
Waste. 

•  The  NRC  staff  s  CapabUity  in 
Nuclear  Waste  Disposal  Facility 
Performance  Assessment 

and  will  discuss  other  items  raised  by 
Commissioners  during  the  meeting. 

B.  Meet  tvith  the  Director.  Division  of 
Waste  Management,  Office  of  Nuclear 
Materials  Safety  and  Safeguards — ^The 
Director  wrill  provide  inf<Mination  to  the 
Committee  on  current  waste 
management  issues. 

•  C.  Low-Level  Waste  Research — 
Representatives  of  the  NRC  Office  of 
Nuclear  Regulatory  Research  (RES)  will 
provide  information  on  NRC  staff  user 
needs  in  the  area  of  low-level 
radioactive  waste  (LLW)  research. 
Topics  may  include  the  status  of  the 
LLW  RES  Pro-am  Plan  (NUREG-1380) 
and  the  status  of  the  current  user  need 
statement  Other  LLW  research  issues 
may  be  considered. 

D.  Preparation  of  ACNW  Reports— 
The  Committee  will  consider 
preparation  of  ACNW  reports  on: 

•  The  Uses  and  Limitations  of 
Groundwater  Dating  Methods. 

•  NRC  Research  in  die  Low-Level 
Radioactive  Waste  Area. 

•  Substantially  Complete 
Containment  and  the  Feasibility  for 
Trade  OBs, 

•  LLW  Disposal  Site  Ownership, 
among  other  issues  raised  during  this 
and  previous  meetings. 

E.  Committee  Activities/Future 
Agenda — The  Committee  will  consider 
topics  proposed  for  friture  consideration 
by  the  lull  Committee  and  working 
groups.  The  Committee  will  abo  cUscuss 
organizational  and  personnel  matters 
related  to  ACNW  members  and  ACNW 
staff.  A  portion  of  this  session  niiay  be 
closed  to  public  attendance  to  di«:iiss 
information  the  release  of  which  would 
constitxite  a  clearly  unwarranted 
invasion  of  personal  j^vacy  pursuant  to 
5  U.SX1  552b(cM6). 

F.  Miscellaneous — CMscuss 
miscellaneous  matters  related  to  the 


conduct  of  Committee  activities  and 
organizational  activities  and  complete 
discussion  of  matters  and  specific  issues 
that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Fedecal  Register  on 
October  7, 1994  (59  FR  51219).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  ACNW  Executive  Director,  Dr.  J^n 
T.  Larkins,  as  £ar  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  allow  the 
necessary  time  during  the  meeting  for 
such  statements.  Use  of  still,  motico 
picture,  and  television  ctmieias  during 
this  meeting  may  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for  this 
purpose  may  be  obtained  by  contacting 
the  ACNW  Executive  Director  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACNW  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  the  ACNW  Executive 
Director  if  such  rescheduling  would 
result  in  major  inconvenience. 

Further  information  regardir)g  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  the  ACNW 
Executive  Dii;pctor,  Dr.  )ohn  T.  Larkins 
(telephone  301/415-7360).  between  7:30 
a.m.  and  4:15  p.m.  EST. 

Dated:  October  27. 1994. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
[FRDoc.  94-27130Fi!ed  11-1-94:  6:45  am) 
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ProbaMistic  Risk  Assessment  (PRA) 
Implementation  Plan  Work^vop 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Nuclear  Regulatory 
Conunission  (NRC)  will  conduct  a 
public  woricshop  on  December  2, 1994. 
to  discuss  the  Commission's 
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Probabilistic  Risk  Assessment  (PRA) 
Implementation  Plan.  The  PRA 
Implementation  Plan  was  deveIof>ed  to 
ensure  that  the  increased  use  of  PRA 
methods  and  technology  in  nuclear 
regulatory  activities  would  be 
implemented  in  a  consistent  and 
predictable  manner  that  promotes 
regulatory  stability  and  efficiency.  The 
purpose  of  the  workshop  is  to  inform 
the  public  of  NRC  activities  related  to 
increasing  the  use  of  PRA  methods  and 
techniques  in  regulatory  applications 
and  receive  pubUc  comments  on  these 
activities.  The  principal  focus  of  this 
workshop  will  be  PRA  applications  for 
commercial  power  reactors  and  while 
.  the  NRC  presentations  will  be  broad  in 
nature,  NRC  staff  representatives  will  be 
present  to  address  specific  areas  of 
concern  or  specific  line  items  in  the 
PRA  Implementation  Plan. 
DATES:  November  28. 1994 — Advance 
notification  of  intent  to  attend  the 
workshop,  desire  to  comment  or  make  a 
presentation  during  the  workshop,  or 
both,  is  requested  by  the  NRC. 
Participants  are  encouraged  to  submit 
written  comments,  presentation 
summaries,  or  both  to  the  staff  by  this 
date. 

December  2,  1994 — The  workshop 
will  be  held  at  the  NRC  Auditorium 
from  8:30  ain  to  4:30  pm. 

January  20, 1995 — All  written 
comments  on  matters  covered  by  the 
workshop  received  by  this  date  will  be 
considered  by  the  staff.  Written 
comments  received  after  January  20, 
1995,  will  be  considered  to  the  extent 
practical. 

Written  comments  on  the  PRA 
Implementation  Plan  will  be  accepted 
before,  during,  and  after  the  workshop. 
Advance  comments,  which  could  serve 
to  enhance  the  effectiveness  of  the 
workshop  are  particularly  solicited. 
ADDRESSES:  The  workshop  will  be  held 
in  the  NRC  Auditorium.  The  NRC 
Auditorium  is  located  on  an 
underground  level  between  the  One 
White  Flint  North  Building  and  the  Two 
White  Flint  North  Building  at  11545 
Rockville  Pike,  Rockville,  Maryland 
20852.  The  NRC  buildings  are  located 
across  from  the  entrance  to  the  White 
Flint  Metro  Station. 

Notification  of  intent  to  attend,  desire 
to  make  a  statement  or  presentation 
should  be  sent  to  Thomas  G.  Hiitz, 
Office  of  Nuclear  Reactor  Regulation. 
Mail  Stop  O-ll-F-23,  U.S.  Nuclear 
RegiUatory  Commission,  Washington, 
tXi;  20555-0001.  These  notifications  can 
also  be  transmitted  via  facsimile  or 
telephone.  The  facsimile  number  is 
(301)  504-2279  and  the  telephone 
number  is  (301)  504-1105.  The 


facsimile  cover  sheet  should  contain  the 
address  information  listed  above.  ^ 

Copies  of  documents  cited  in  the 
supplementary  Information  section  are 
available  for  inspection  and/or  for 
reproduction  for  a  fee  in  the  NRC  Public 
Document  Room.  2120  L  Street  NW 
(Lower  Level),  Washington,  DC  20037. 
Copies  of  NUREGs  cited  in  this 
document  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Govenunent  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20013-7082. 
Copies  are  also  available  for  purchase 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road. 
Springfield,  VA  22161. 

In  addition,  copies  of  the  following 
documents  can  be  obtained 
electronically  by  accessing  the  NRC 
electronic  bulletin  board  system  (BBS) 
Tech  Spyecs  Plus: 

(1)  SECY-94-218,  "Proposed  Policy 
Statement  on  the  Use  of  Probabilistic 
Risk  Assessment  Methods  in  Nuclear 
Regulatory  Activities"; 

(2)  SECY-94-219,  "Proposed  Agency- 
Wide  Implementation  Plan  for 
Probabilistic  Risk  Assessment  (PRA)"; 

(3)  the  Commission's  Staff 
Requirements  Memoranduih  (SRM)  of 
September  13.  1994  concerning  the 
August  30, 1994  Commission  meeting; 
and 

(4)  the  Commission's  SRM  of  October 
4, 1994  on  SECY-94-218. 

These  four  WordPerfect  5.1 
documents  are  located  in  the  BBS  MISC 
library  directory  under  the  single 
filename  "PRAPLAN.ZIP".  The  BBS 
operates  24  hours  a  day  and  can  be 
accessed  through  a  toll-free  number,  1- 
800-679-5784,  at  modem  speeds  up  to 
9600  baud  with  communication 
parameters  set  at  8  data  bits,  no  parity, 
1  stop  bit,  full  duplex,  and  using  ANSI 
terminal  emulation. 

Written  comments  may  be  sent  to  the 
Chief,  Rules  Review  and  Directives 
Branch,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001. 

Hand-deliver  comments  to  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  20852,  between 


■  Letter  or  factimile  notifications  should  contain, 
and  people  giving  notification  via  telephone  should 
be  prepared  to  provide,  the  following  pre- 
registration  infoimation:  full  name  of  participants/ 
attendees,  name  of  organization  or  business, 
mailing  address,  daytime  telephone,  facsimile 
number,  a  statement  coiKeming  whether  the  person 
or  organization  will  provide  comments  or  a 
presentation  during  the  workshop,  a  statement 
concerning  whether  the  person  or  organization 
intents  to  provide  written  comments  before  or  after 
the  workshop,  and  any  specific  questions  or 
comments  that  the  participant  or  organization 
would  like  to  t>e  considered  and/or  addressed  at  the 
workshop. 


7:30  am  and  4:15  pm  on  Federal 
workdays. 

Copies  of  comments  received  and 
relevant  reference  documents  may  be 
examined  at  the  NRC  Public  Document 
Room  at  2120  L  Stre^  NW.  (Lower 
Level),  Washington.  DC,  between  the 
hours  of  7:45  am  and  4:15  pm  on 
Federal  workdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  G.  Hiitz.  Office  of  Nuclear 
Reactor  Regulation,  Mail  Stop  OWFN 
ll-F-23,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001.  telephone  (301)  504-1105. 
SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Tentative  Agenda. 

III.  Workshop  Content  and  Structure. 

L  Background 

The  Proposed  PRA  Policy  Statement 

To  establish  top-level  guidance  on  the 
use  of  PRA  in  nuclear  regulatory 
activities  and  aid  in  development  of  a 
detailed  PRA  Implementation  Plan,  the 
NRC  staff  proposed  a  policy  statement 
tsgarding  the  use  of  PRA  in  regulatory 
activities.  The  policy  statement  would 
articulate  the  Commission's  position  on 
the  role  of  PRA  in  various  regulatory 
programs  and  would  conununicate  that 
position  to  the  NRC  staff,  the  public, 
licensees,  and  applicants  for  licenses. 

The  NRC  staff  discussed  its 
recommendations  for  a  PRA  policy 
statement  in  SECY-94-218,  "Proposed 
Policy  Statement  on  the  Use  of 
Probabilistic  Risk  Assessment  Methods 
in  Nuclear  Regulatory  Activities."  In 
SECY-94-218,  the  staff  stated  that  an 
overall  policy  on  the  use  of  PRA  in 
nuclear  regulatory  activities  should  be 
established  so  that  the  many  potential 
applications  of  PRA  can  be 
implemented  in  a  consistent  and 
predictable  maimer  that  promotes 
regulatory  stability  and  efficiency.  In 
addition,  the  staff  stated  that  the  use  of 
PRA  technology  in  NRC  regulatory 
activities  should  be  increased.  The 
increased  use  of  PRA  methods  and 
technology  is  intended  to  complement 
and  enhance  deterministic-based 
regulations  by  using  PRA  technology  in 
activities  where  methods  and  data  are 
well  understood.  The  staff  believes  the 
increased  use  of  PRA  technology  would 
lead  to  improved  risk-effective  safety 
decisions  and  more  focused  and 
efficient  use  of  NRC  staff  and  industry 
resources. 

The  Commission  concludes  that 
increased  use  of  PRA  techniques  as  an 
integral  part  of  the  regulatory  decision- 
making process  is  now  justified. 
Consequently,  the  Commission  has 
proposed  a  policy  to  encourage  the  usp 


of  PRA  and  to  expand  the  scope  of  PRA 
applications  in  nuclear  regulatory 
matters  to  the  extent  supported  by  the 
state-of-the-art  methods  and  data.  An 
important  aspect  of  the  expanded  use  of 
PR.\  technology  would  be  a 
strengthening  of  NRC's  defense-in-depth 
philosophy  by  helping  to  identify  and 
address  weaknesses  or  overly 
conservative  regulatory  requirements  for 
the  physical  and  functional  barriers.  In 
its  Staff  Requirements  Memorandum  of 
October  4, 1994.  the  Commission 
directed  the  staff  to  revise  the  proposed 
policy  statement  and  publish  the 
proposed  policy  statement  for  public 
comment.  The  proposed  PRA  Policy 
Statement  is  scheduled  to  be  published 
in  the  Federal  Register  in  November 
1994  for  a  60-day  public  comment 
period. 

The  PRA  Implementation  Plan 

The  PRA  Implementation  Plan  was 
developed  in  parallel  with  the  Proposed 
PRA  Policy  Statement  to  ensure  that  the 
increased  use  of  PRA  methods  and 
technology  in  nuclear  regulatory 
activities  would  be  implemented  in  a 
consistent  and  predictable  manner  that 
promotes  regulatory  stability  and 
efficiency.  "Hiis  PRA  Implementation 
Plan  is  a  "living"  dociunent  that 
provides  the  firework  for  NRC 
management  oversight  of  the  use  of  PRA 
methods  and  technology  in  regulatory 
activities. 

As  previously  discussed,  PRA       -    - 
methods  have  been  applied  successfully 
in  numerous  nuclear  regulatory 
activities  and  have  proven  to  be  a 
valuable  complement  to  deterministic 
engineering  approaches.  However,  the 
increased  use  of  PRA  in  nuclear 
regulatory  activities  has  broad 
implications  and  could  result  in 
changes  in  many  areas  associated  with 
our  current  regulatory  framework.  These 
areas,  considered  by  the  staff  in 
developing  the  draft  PRA 
Implementation  Plan,  may  include: 
Changes  to  regulations,  guidance 
documents  and  inspection  programs,  a 
substantial  shift  in  staff  resources 
including  recruiting  and  training 
programs  to  provide  the  necessary  PRA 
expertise,  an  increased  emphasis  on 
continued  development  of  PRA  methods 
and  decision-making  tools,  and 
eidianced  reliability  data  collection.  As 
discussed  in  SECY-94-218.  the 
expanded  use  of  PRA  in  nuclear 
regulatory  activities  may  raise 
additional  policy,  technical,  and  legal 
issues  that  will  be  considered  in 
subsequent  modifications  to  the  PRA 
Implementation  Plan. 


Principal  Issues  Related  to  Increasing 
Use  of  Risk  Assessment 

Four  principal  issues  associated  with 
applying  risk  assessment  methods  and 
techniques  to  regulatory  applications 
are  highlighted  in  the  PRA 
Implementation  Plan.  These  issues 
included  development  of  regulatory 
decision-making  criteria,  collection  and 
analysis  of  equipment  and  human 
performance  data,  development  and  use 
of  consistent  PRA  models  and  methods, 
and  development  of  a  systemic  PRA 
training  program. 

To  ensure  consistent  and  appropriate 
decision-making  that  incorporates  PRA 
methods  and  results,  it  is  crucial  that 
coherent  and  clear  criteria  are  applied. 
As  part  of  this  plan,  decision  criteria 
will  be  established  that  address  the 
interdependence  of  probabilistic  risk 
and  deterministic  engineering 
principles.  The  process  of  developing 
these  criteria  will  involve 
communications  among  the  NRC,  the 
nuclear  industry,  and  the  public  to 
ensure  an  understanding  by  all  parties 
of  the  role  of  PRA  methods  and  results 
in  NRC's  risk  management  efforts. 

The  NRC  staff  uses  equipment 
performance  data  in  the  conduct  of 
PRAs,  reliability  analyses,  component 
failure  studies,  plant  aging  studies, 
identification  and  resolution  of  generic 
issues,  preparation  for  inspections,  and 
reviews  of  technical  specifications 
change  requests.  For  these  purposes,  the 
staff  uses  generic  data  supplemented 
with  a  limited  amount  of  plant-specific 
data.  The  use  of  the  generic  data  can  be 
problematic  because  the  data  have  not 
been  verified  or  updated  and  do  not 
differentiate  between  plant-to-plant 
variations  in  performance  or  changes  in 
performance  as  reactor  plants  age.  The 
ad  hoc  collection  of  plant-specific  data 
is  costly  and  inefficient. 

The  availability  of  human 
performance  data  is  even  more 
problematic.  One  reason  is  the  lack  of 
established  and  accepted  human 
performance  analysis  methods  and 
models  upon  which  to  base  the 
collection  of  human  performance  data. 
This  is  particularly  important  in  the 
analysis  of  operator  performance  in 
response  to  events  during  which  both 
acts  of  omission  and  commission  may 
occuj*.  Human  reliability  methods  and 
data  are  currently  the  focus  of  research 
and  limited  evaluations  of  human 
performance  issues  raised  by  analysis  of 
operating  reactor  events. 

As  the  NRC  and  the  nuclear  reactor 
industry  move  toward  greater  use  of 
PRA,  the  need  for  better  data  on  human 
performance,  plant-specific  safety 
system  availability  data  (at  the  system 


train  level),  and  equipment  reliability 
data  will  be  required  to  continue  to 
increase  the  role  of  PRA  in  the 
regulatory  decision-making  process. 
Increased  availability  of  data  on 
equipment  and  human  performance  is 
very  important  to  implementing  many 
risk-based  regulation  initiatives.  For 
example,  this  information  is  essential 
for  implementing  the  maintenance  rule 
and  in  supporting  the  development  of 
risk-based  technical  specifications. 

The  NRC  staff  recognizes  the  need  to 
collect  equipment  and  human 
performance  data.  This  information, 
derived  largely  fix>m  operating 
experience,  will  continue  to  provide  a 
source  of  credible  performance  data  for 
NRC  use  in  the  regulatory  process. 

The  NRC  PRA  Working  Group 
identified  the  need  for  the  development 
and  use  of  consistent  PRA  models  and 
methods.  Several  tasks  that  are  now 
being  undertaken  include  the 
development  of  more  user-friendly 
computer  interfaces;  the  development  of 
low-power  and  shutdown  models, 
external  events  models,  and  Level  2/3 
PRA  models  compatible  with  the  needs 
of  NRC  events  assessment  staff;  and  the 
development  of  methods  for 
consistently  identifying  the  appropriate 
detailed  PRA  model  for  use  in  the 
analysis  of  individual  events  or  issues. 
It  is  important  to  note  that  not  all  of 
the  N'RC's  risk  msmagement  activities 
lend  themselves  to  a  risk  analysis 
approach  that  uses  a  probabilistic,  fault 
bee  methodology.  The  NRC  recognizes 
that  a  single  approach  to  risk 
management  is  not  appropriate.  As  part 
of  the  PRA  Implementation  Plan  the 
NRC  will  develop  and  validate  risk 
assessment  models  and  methods. 

Another  issue  is  the  training  of  the 
staff  who  will  not  be  directly  working 
writh  PRA  methods.  As  the  NRC  shifts  to 
grater  use  of,  and  reliance  on,  PRA 
methods  and  risk-based  regulation,  all 
technical  staff  members,  including 
inspectors,  will  need  to  develop  an 
understanding  of  the  strengths  and 
weaknesses  of  PRA  methods  and  their 
use.  The  PRA  Implementation  Plan 
includes  an  extensive  training  program. 
This  training  program  is  based  on  the 
systems  approach  to  training,  which 
includes  completing  job  task  analyses, 
developing  learning  objectives, 
developing  and  delivering  courses, 
evaluating  trainee  mastery  of  objectives, 
and  modifying  the  PRA  training 
program  as  necessary.  Because  the 
number  of  NRC  staff  members  who  will 
need  training  is  large,  a  large  resource 
commitment  over  the  next  several  years 
will  be  required. 

The  PRA  Implementation  Plan  will 
require  users  and  developers  of  the  new 
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methods  to  have  significant  experience 
in  PRA  methods  and  ttatlsdcs.  It  will 
take  time  lor  these  staff  members  to  gain 
the  necessary  experience.  Some  of  tfa« 
knowledge  and  skills  needed  to  do  this 
work  can  be  obtained  though  traditional 
training.  However,  on-the-job  training, 
classroom  instruction,  and  industrial 
experience  will  be  needed  in  order  to 
acquire  some  of  the  required  knowledge 
and  experience.  Recruiting  of  outside 
experts  and  intensined  development  of 
current  staff  members  will  likely  be 
necessary  to  gain  this  staff  experience. 
This  process  will  take  several  years  to 
accomplish  and  will  be  a  major  factor  in 
the  success  of  the  PRA  Implementation 
Plan  and  in  establishing  the  pace  of  its 
implementation. 

n.  Tentathre  Agenda 

December  2.  1994 

7:30  am     Registration 

8:30  am     Introduction 

8:45  am    PRA  Policy  Statement 

Overview  (NRC) 
9:15  ua    implementation  Plan 

Overview  (NRC) 
lOKWam    Break 
10:15  am    Industry  Interactions  (NRC/ 

Industr>') 
11:45  ara    Lunch 
1:00  pm     Partiapant  Presentations/ 

Panel  Ehscussion  in  Response  to 

Participant  Comments 
2:45  pm     Break 
3:00  pm    Participant  Presentations/ 

Panel  Discussion  in  Response  to 

Participant  Comments  (cont'd) 
4:00  pm     Summary  and  Conclusions 
4:30  pm     Adjourn 

III.  Workshop  Coalent  and  Structure 

The  workshop  is  structured  to  include 
NRC  staff  presentations  during  the 
morning  and  to  allow  interested  parties 
to  make  presentations  during  the 
afternoon.  An  opportunity  for  questions 
and  comments  following  presentations 
is  planned. 

In  the  afternoon  session,  participants 
will  be  allowed  to  express  their  views 
and  make  presentations.  Participants 
who  will  be  making  presentations  will 
be  scheduled  in  the  order  in  which  they 
notified  the  staff  of  their  intention  to 
make  a  presentation.  Comments  will  be 
taken  from  parties  in  the  order  in  which 
they  notified  the  staff  of  their  intent  to 
comment.  The  order  of  comment  will 
be: 

(1)  Parties  who  notified  the  staff  by 
November  28,  1994; 

(2)  Parties  registering  to  comment 
before  8:30  a.m.  the  day  of  the 
workshop;  and 

(3)  Parties  who  have  not  given  prior 
notice. 


Organizations  that  notify  the  staff  by 
November  28, 1994,  of  their  intent  to 
give  a  presentation  will  be  limited  to  20 
-DiiButes.  Otherwise  organization  and 
individual  presentations  and  comments 
will  be  limited  to  5  minutes.  These  time 
limits  may  be  adjusted  depending  on 
the  number  of  presentations  and 
comments.  The  workshop  will  be 
transcribed,  and  the  transcript  will  be 
available  in  the  NRC  Public  Document 
Room. 

To  foster  meaningful  discussions 
during  this  session  and  to  aid 
participants  in  preparing  their 
presentations  and  comments, 
participants  should  consider  the 
following  set  of  questions: 

•  What  additional  areas  should  be 
considered  regarding  the  increased  use 
of  PRA  in  regulatory  applications? 

•  What  areas  currently  in  the  PRA 
Implementati<Hi  Plan  require  additional 
emphasis?  What  areas  are  emphasized 
too  much? 

•  Is  the  overall  impact  of  the  PRA 
Policy  Statement  on  regulatory  activities 
clearly  evident  by  the  activities  in  the 
PRA  Implementation  Plan? 

•  What  impact  will  the  PRA  Policy 
Statement  and  the  PRA  Implementation 
Plan  have  on  those  organizations  that 
the  NRC  regulates? 

Dated  in  RockviUe,  Maryland,  this  27tb 
day  of  October  19M. 

For  th«  Nuclear  Regulatory  Coinraiasion. 
Edward  |.  ■ulciMr. 
Chief,  PmbabiNstic  Safety  Assessment 
Branch,  Office  of  Nuclear  Reactor  Regulation. 
fFR  Doc.  94-27125  Filed  11-1-94:  »:45  am) 
Ba.uNecooE  Tsao-ot-M 


Regulatory  Guides;  Issuance, 
AvaltabUity 

The  Nuclear  Regulatory  Commission 
has  issued  revisions  to  three  guides  in 
its  Regulatory  Guide  Series.  This  series 
has  been  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  Commission's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
for  permits  and  licenses. 

Revision  30  of  Regulatory  Guide  1.84, 
"Design  and  Fabrication  code  Case 
Acceptability,  ASME  Section  m,"  and 
Revision  30  of  Regulatory  Guide  1.85, 
"materials  Code  Case  Ac<:eptability. 
ASME  Section  m.  Division  1,"  list  those 
code  cases  that  are  generally  acceptable 
to  the  NRC  staff  for  implementation  in 
the  licensing  of  ligbt-water-Gooled 
nuclear  power  plutfs.  Revision  11  of 


Regulatory  Guide  1.147.  "kiservice 
Inspection  code  Case  Acoeptafaility, 
ASME  Section  XI.  Division  1,"  UsU 
thooe  code  cases  that  are  generally 
acceptable  to  the  NRC  staff  for 
implementation  in  the  inserve 
inspection  of  hght-water-cooled  nuclear 
power  plants.  These  three  guides  are 
periodically  revised  to  update  the 
Ustings  of  acceptable  code  cases  and  to 
include  the  results  of  public  comment 
and  additional  staff  review. 

Comments  and  suggestions  with  items 
for  inclusion  in  guides  currently  being 
developed  or  improvements  in  all 
published  guides  are  encouraged  at  any 
time.  Written  comments  may  be 
submitted  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Infonnation  and  Publications 
Services,  Office  of  Administration,  U.S 
Nuclear  Regulatory  Commission, 
Washington,  DC  a0555. 

Regulatory  guides  are  available  for 
inqiectian  at  the  Commiasioo's  Public 
doctuoent  Rotnn,  2120  L  Street  NW., 
Washington,  DC  Copies  of  issued 
guides  may  be  purchased  insa  the 
Government  Printing  OCEce  at  the 
cunent.GPO  price,^Inianaa]tioo  on 
cunent  GPO  prices  may  be  obtained  by 
contracting  the  Superintendent  of 
Documents,  U.S.  Government  Office. 
Post  OfBoe  Box  37082,  Washington,  DC 
20013-7082,  telephow  (202)  512-2249 
or  (202)  512-21 71.  Issued  guides  may 
also  be  purchased  from  the  National 
Technical  Infonnation  Service  on  a 
standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS.  5285  Port  Royal  Road. 
Springfield.  VA  22161. 

(5  U.S.C  552|a)). 

Dated  at  RockvUle.  Maryland,  this  11th  day 
ofOctobeM994. 

For  the  Nuclear  Rogulatory  Commission. 
Eric  S.  BM±|ard, 

Director,  Office  of  Nudear  Regulatory 
Beaearch. 

iFR  Doc.  94-27182  Filed  11-1-94;  8:45  ami 
■M.UNG  COOE  7SM-at-« 


[Docket  Nos.  60-2SO  and  50-251] 

Florida  Potwer  and  Ligtrt  Company; 
Turkey  Point  UnK  Nos.  3  and  4;  Notice 
of  Partial  Denial  of  Amendment  to 
Facility  Operating  License  and 
OpponunHy  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  denied  a  portion 
of  an  amendment  request  by  the  Florida 
Power  and  Light  Company  (FPL  or  the 
licensee)  for  an  amendment  to  Facility 
Operating  License  Nos.  DPR-31  and 
DPR-41.  issued  to  the  licensee  for 
operation  of  the  Turkey  Point  Plant. 


Units  3  and  4,  located  in  Dade  County, 
Florida.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
March  30, 1994  (59  FR  14889). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specification  (TS)  to  delbte 
the  fiBquencies  bom  the  audits 
performed  under  the  cognizance  of  the 
Company  Nuclear  Review  Board  (CNRB) 
and  remove  the  audit  of  the  emergency 
and  security  plans  and  implementing 
procednres  frota  TS.  The  audits  would 
be  performed  at  the  frequency  specified 
in  the  FPL  Topical  Quality  Assurance 
Report  (TQAR).  Some  auc^ts  would  be 
performed  less  fi«quently  (biennial 
rather  than  annual  in  most  cases). 

The  NRC  staff  has  concluded  that  the 
portion  of  the  licensee's  request 
regarding  audits  of  the  Firfe  Protection 
Program  cannot  be  granted  for  the 
reasons  stated-in  letter  dated  October 
26, 1994.  The  licensee  was  notified  of 
the  Commission's  denial  of  the 
proposed  change  by  letter  dated  October 
26, 1994. 

By  December  2, 1994,  the  licensee 
may  demand  a  hearing  with  respect  to 
the  denial  described  above.  Any  person 
affected  by  this  proceeding  may  file  a 
written  petition  for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC.  20555,  Attention: 
Docketing  and  Service  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Stiwt.  NW.,  Washington,  DC 
20555,  by  the  above  date.  A  copy  of  any 
petitions  should  also  be  sent  to  the 
office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  to  Harold  F. 
Reis,  Esquire,  Newman  and  Holtzinger, 
P.C,  1615  L  Sti^t.  NW..  Washington. 
DC  20036,  attorney  for  the  licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 
amendments  dated  February  18, 1994, 
as  supplemented  by  letter  dated  August 
5, 1994.  and  (2)  the  Commission's  letter 
to  the  licensee  dated  October  26, 1994. 
These  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC  20555  and  at  the 
Florida  International  University, 
University  Park,  Miami.  Florida  33199. 
A  copy  of  Item  (2)  maybe  obtained 
upon  request  addressed  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Document  Control  Desk. 


Dated  at  Rockville,  Maryland  this  26th  day 
of  October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Mohan  C  Thadani, 

Acting  Director,  Project  Directorate  11-2. 
Division  of  Reactor  Projects — I/II,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  94-27129  Filed  11-1-94;  8:45  am] 
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OFFICE  OF  PERSONNEL 
IMANAGEIMENT 

SES  Performance  Review  Board 

AGENCY:  Office  of  persoimel 

Management. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
appointment  of  members  of  the  OPM 
Performance  Review  Board. 
FOR  FURTHER  INFORMATION  CONTACT: 

Mark  D.  Reinhold,  Office  of  Personnel, 
Administration  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Washington.  DC  20415,  (202)  606- 
2420. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  Title  5.  U.S.C. 
requires  each  agency  to  establish,  in 
accordance  with  regulations  prescribed 
by  the  Office  of  Persoimel  Management, 
one  or  more  SES  performance  review 
boards.  The  board  shall  review  and 
evaluate  the  initial  appraisal  of  a  senior 
executive's  performance  by  the 
supervisor,  along  with  any 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive. 

Office  of  Personnel  Management. 
fames  B.  iCing, 
Director. 

The  following  have  been  designated 
as  regular  members  of  the  Performance 
Review  Board  of  the  Office  of  Personnel 
Management: 

Lorraine  A.  Green,  Deputy  Director. 
Michael  C.  Gushing,  Chief  of  Staff. 
William  E.  Flynn,  HI,  Associate  Director, 

Retirement  and  Insurance  Group. 
Mary  Lou  Lindholm,  Associate  Director, 

Administration  Group. 
Leonard  R.  Klein.  Associate  Director. 

Career  Entry  Group. 
Steven  R.  Cohen,  Regional  Director, 

Chicago  Region. 
Barbara  L.  Fiss,  Associate  Director. 

Personnel  Systems  and  Oversight 

Group. 
Patricia  W.  Lattimore,  Associate 

Director.  Investigations  Group. 
Carol  J.  Okin,  Director,  Human 

Resources  Development  Group. 
(FR  Doc  94-27106  Filed  11-1-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34899;  File  No.  SR-CBOE- 
94-30] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.,  Relating  to  Storage  of  Customer 
Account  Records 

October  26. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").»  and  Rule  19b-4  thereunder.^ 
on  September  7, 1994,  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE" 
or  "Exchange")  submitted  to  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  a  proposal  to 
amend  paragraph  (c)  o' CBOE  Rule  9.8, 
"Supervision  of  Accotmts."  and 
Interpretation  and  Policy  .03  *  to  CBOE 
Rule  9.8  to  enable  membera'  supervisory 
offices  to  maintain  certain  customer 
account  information  at  off-site  locations 
as  long  as  the  records  are  readily 
accessible  and  promptly  retrievable.* 

The  proposal  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  34711  (September  23, 1994). 
59  FR  50304  (October  3, 1994).  No 
comments  were  received  on  the 
proposal. 

Currently,  CBOE  Rule  9.8(c)  provides 
that  backgroimd  and  financial 
information  of  customere  who  have 
been  approved  for  options  transactions 
must  b«  maintained  at  both  the  branch 
office  servicing  the  customer's  account 
and  at  the  principal  supervisory  office 
with  jurisdiction  over  the  branch  office. 
In  addition,  copies  of  options  customer 
account  statements  over  the  most  recent 
six  months  must  be  maintained  at  both 
the  branch  office  supervising  the 


'  15  U.S.C.  7es(b)(l)  (19«8). 

» 17  CFR  240.19b-4  (1993). 

'  Interpretation  and  Policy  .03  requires  members 
to  maintain,  at  the  principal  supervisory  office  with 
jurisdiction  over  the  office  servicing  a  customer's 
account,  information  to  permit  review  of  each 
customer's  account  to  determine  (1)  the 
.compatibility  of  options  transactioos  with 
investment  objectives  and  with  the  types  of 
transactions  for  which  the  account  was  approved: 

(2)  the  size  and  frequency  of  options  transactions: 

(3)  conunission  activity  in  the  account:  (4)  profit  or 
loss  in  the  account:  (5)  undue  concentration  in  any 
options  class  or  classes  and  (6)  compliance  with  the 
provisions  of  R^ulation  T  of  the  Federal  Reserve 
Board. 

*0n  October  25. 1994.  the  CBOE  submitted  a 
letter  indicating  that  the  Exchange  generally  expects 
to  receive  a  hard  copy  of  any  document  maintained 
at  an  off-site  location  on  the  business  day  following 
the  request.  See  Letter  from  Lawrence  ].  Breshahan. 
Assistant  Vice  President.  Department  of 
Compliance.  CBOE,  to  Yvonne  Fraticelli.  Attorney. 
Options  Branch,  Division  of  Market  Regulation. 
Commission,  dated  October  24, 1994  ("October  24 
Letter"). 
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accounU  and  at  the  principal 
supervisory  oflice  with  iuriidiction  ovtr 
that  branch.  The  CBOE  proposes  to 
amend  CBOE  Rule  9.8(c)  and 
Interpretation  and  Policy  .03  to  enable 
members'  supervisory  offices  to 
maintain  certain  customer  account 
information  at  off-site  locations  as  long 
as  the  records  are  readily  accessible  and 
promptly  retrievable. 

The  CBOE  states  that  the  substance  of 
CBOE  Rule  9.8(c)  appears  uniformly  in 
the  rules  of  the  other  options  exchanges 
and  in  the  options  account  rules  of  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  According  to 
the  CBOE,  on-site  storage  in  major 
financial  centers  is  expensive,  and,  in 
today's  market  environment,  automated 
and  seciire  facilities  for  data  storage  and 
retrieval  make  it  unnecessary  to  require 
on-site  storage.  The  CBOE  states  that, 
given  those  realities,  the  Options  Self- 
Regulatory  Council  ("OSRC")'  has 
recommended  that  record  retention 
requirements  be  relaxed  and  that  the 
exchanges  and  the  NASD  amend  their 
rules  to  permit  supervisory  ofRces  to 
store  customer  records  off- premises  as  a 
matter  of  routine  practice.*  The  CBOE 
concurs  tirith  the  OSRC's 
nicommendation  and  believes  that  its 
proposal  will  provide  the  CBOE*s 
members  with  the  opportunity  to 
discharge  their  supervisory 
responsibilities  more  efficiently  and 
more  cost-effactively. 

The  CBOE  believes  that  the  propoeed 
rule  dianga  is  consistent  with  Section 
6(b)  of  the  Act.  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5).  in 
pvticular.  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 


*T1m  OSRC  which  wm  craatad  punuaiM  lo  • 
plan  (ubniinad  bjr  Um  options  axchangas  undar 

Rule  17d-2  (  1711-2  plan")  undar  the  Act.  includes 
representative*  from  each  of  the  registerad  options 
exchanges  and  the  NASIX  The  17d-2  ptea  wm 
developed  by  the  exchange*  and  approved  by  the 
Commission  lo  reduce  regulatory  dupiicatioo  and  to 
coordinate  solutions  lo  optiona-relatod  salea 
practica  issue*  common  to  Arms  which  are 
members  of  two  or  mora  solf-reguls'ory 
organizations. 

*  In  conoociion  with  the  OSRC's 
recommaodiition.  Iha  dasigiMtMl  optimuk  nxiuniniiig 
aulhorituts.  imJudiog  the  CBOE.  have  committed  lo 
periodic  •iwmi  nations  ol  Ihv  Uocuaanl  retention 
and'tuporviaory  praciicas  o(  firms  usiiig  off-siia 
storage  armngement*. 


equitable  principles  of  trade,  and  to 

protect  investors  and  the  public  interest. 

The  Conunisston  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and.  in  particuJar,  the 
requirements  of  Section  6(b)(5)  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facihtate  transactions  in  securities,  and 
to  protect  investors  and  the  public 
interest.' 

Specifically,  by  allowing  off-site 
storage  of  customer  account  information 
maintained  at  supervisory  offices,  the 
Commission  believes  that  the  proposal 
should  provide  the  CBOE's  members 
with  a  cost-effective  means  to  utilize 
computers,  facsimile  machines,  optical 
disks,  and  other  technology  to  store  the 
required  customer  accotmt  information 
off-site  while  enstuing  that  member 
firms  will  continue  to  have  easy  access 
to  all  of  the  customer  account 
information  necessary  to  dischAige  their 
supervisory  responsibilities.  In  this 
regard,  the  proposal  provides  that 
options  customer  account  information 
stored  off-site  must  be  "readily 
accessible  and  promptly  retrievable,*** 
thereby  preserving  the  Exchange's 
ability  to  access  and  investigate 
customer  account  records.  The 
Commission  notes  that  the  designated 
options  examining  authorities, 
including  the  CBOE,  have  agreed  to 
make  periodic  examinations  of  the 
document  retention  and  supervisory 
practices  of  firms  using  off-site  storage 
arrangements.  Thus,  the  Commission 
believes  that  the  proposal  strikes  a 
reasonable  balance  between  the  CBOE's 
interest  in  allowing  member 
organizations  to  reduce  the  cost  of 
storing  customer  account  information 
and  ensuring  that  the  information 
continues  to  be  available  for  supervisory 
purposes. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  CBOE  lo 
allow  off-site  storage  of  customer 
account  information  maintained  at 
supervisory  offices,  but  not  of  account 


iqiormatiaD  stared  at  branch  offices, 
because  Ivanch  offices  are  responsible 
for  the  day-to-day  administration  of 
customer  accounts  and  require 
immediate  access  to  account 
information.  For  example,  by  continuing 
to  require  branch  offices  to  store 
customer  account  information  on-site, 
the  proposal  facilitates  broker 
comphance  with  the  suitability 
requirements  applicable  to  options 
customers. 

//  is  therefore  ordered.  Pursuant  lo 
Section  19(b)(2)  of  the  Act.a  that  the 
proposed  rule  change  (File  Na  SR-: 
CBOEr94-30)  is  approved. 

For  the  Commission,  by  the  Divhkni  of 
Markat  Regulation,  pumrant  to  delegated 
authority." 

iMMtkaa  G.  Katx, 

Secretary. 

|FR  Doc.  9*-27t6e  Filed  ll-t-94;  »:45  ami 
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[nslsaas  No.  34-34895;  File  Moe>  SW-MCC- 
94-10  and  SR-MSTC-«4-11] 

SeW-Regutatefy  Orpanlzatiohs; 
Mkiw68t  Cta8ftn9  Cofporatton  and 
Midwest  SacurtllM  Trust  Company; 
NoOcM  of  fWtng  and  bnmediato 
Effsctivenoaa  of  Proposed  Ruts 
Changes  That  Modify  Certain  MST 
CoRNminlcattons  System  Fees 

October  25, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act"),^  notice  is  hereby  given  that  on 
September  16, 1994,  the  Midwest 
Clearing  Corporation  ("MCC")  and 
Midwest  Securities  Trust  Company 
("MSTC"^  filed  with  the  Securities-and 
Exchange  Commission  ("Commission") 
the  proposed  rule  changes  (File  Nos. 
SR-MCC-94-10  and  SR-MSTC-94-11) 
as  described  in  Items  I,  H,  and  III  below, 
which  Items  have  been  prepared  mainly 
by  MCC  and  MSTC.  self-regulatory 
organizations.  The  Commission  is 
publishiag  this  notice  to  solicit 
conunents  on  the  proposed  rule  changes 
from  interested  persons. 


I.  Self-Regulatory  Organizations* 
Statement  of  the  Torms  erf' Substance  of 
the  Proposed  Rule  Changes 

MCC  and  MSTC  propose  to  amend  the 
portions  of  their  services  and  schedules 
of  charges  relating  to  the  MST 
Communications  System  ^  by:  (1) 
changing  the  name  of  the  system  from 
the  "MST  Communications  System"  to 
the  "MST  Link";  (2)  merging  and 
repricing  the  services  previously 
available  and  priced  under  the  MSTC 
Link  Service  into  the  general  list  of 
services  and  fees  under  the  MST  Link 
Service;  ^  and  (3)  imposing  a  charge  for 
terminal  IDs  of  $25  per  terminal  ID  for 
all  terminal  IDs  after  the  initial  ID.* 
Refer  to  Exhibit  A  for  the  text  of  the 
proposed  fee  changes. 

n.  Self-Regulatory  Organizations' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Changes 

In  their  filings  with  the  Commission, 
MCC  and  MSTC  inchided  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  changes  and 
discussed  any  comments  they  received 
on  the  proposed  rule  changes.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
MCC  and  MSTC  have  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 


'  The  MST  Communications  System  is  a 
combined  cxunputer  system  used  by  MCC  Mid 
MSTC  and  is  their  primary  computer  system. 
Telephone  conversation  between  David  T.  RusofT. 
Attorney,  Foley  k  Lardner.  and  Thomas  C  Elter,  Jr., 
Senior  Counsel,  Division  of  Market  Rpgulalion. 
Commission  (S<>ptember  19,  1994). 

'The  MSTC  Linli  Service,  part  of  an  existing 
teleconrununicatioiu  system,  will  be  conMjIidaled 
into  the  new  MST  Unk.  id. 

■•The  abbre\'iation  •"ID"  in  this  context  n>(fT!i  to 
mmputer  identification  numbers.  Id 


(A)  Self-Regulatory  Organizations '     ' 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changes 

MCC  and  MSTC  state  that  the  purpose 
of  the  proposed  changes  is  to  change  the 
pricing  structure  of  portions  of  the  MST 
Communications  System  Service.  MCC 
and  MSTC  further  state  that  the 
proposed  rule  changes  are  consistent 
with  Section  17A(b)(3)(D)  of  the  Act 
because  they  provide  for  the  equitable 
allocation  of  reasonable  fees  and  other 
charges  among  participants  using  their 
facilities.' 

(B)  Self-Regulatory  Organizations' 
Statement  on  Burden  on  Competition 

MCC  and  MSTC  beheve  that  the 
proposed  rule  changes  will  not  have  any 
impact  on  competition  and  that  they 
will  not  impose  any  burden  on 
competition. 

(C)  Self-Regulatory  Organizations' 
Statment  on  Comments  on  the  Proposed 
Rule  Change  From  Members, 
Participants  or  Others 

MOC  and  MSTC  have  not  solicited  or 
received  any  comments  on  the  proposed 
rule  changes. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Changes  and  Timing  for 
Conunission  Action 

The  foregoing  rule  changes  have 
become  effective  pursuant  to  Section 
19(b)(3){A)(ii)  of  the  Act  o  and  Rule  19b- 
4(e)(2)  thereunder  '  because  the 
proposals  establish  or  change  dues,  fees, 
or  other  changes  imposed  by  the  self- 
regulatory  organizations.  At  any  lime 
within  sixty  days  of  the  filing  of  such 
riile  changes,  the  Commission  may 
summarily  abrogate  such  rule  changes  if 
it  appears  to  the  (Dommission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 


« 15  U.S.C.  S  78q-ltbK3KD)  (1988). 
•  15  U.S.C  S  78s(bM3)(A)(ii)  (1988). 
'  17  CFR  240.19l>-4{e)()4l  (1994). 


investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commisison,  450  Fifth  Street,  N.W., 
Washington  DC.  120549.  Copies  of  the 
submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copving  at 
the  principal  offices  of  MCC  and  MSTC. 
All  submissions  should  refer  to  File 
Nos.  SR-MCC-94-10  and  SR-MSTC- 
94-11  and  should  be  submitted  by 
November  23, 1994. 

For  the  Comniission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretary. 

Exhibit  A 

The  text  of  the  proposed  rule  changKs  axv 
as  follows: 

(Additions  italicized;  deletions  (bratJiet«d|) 
MST  iCOMMU.NICATlONS  SYSTEM}  LINK 

Participants  may  use  the  MST 
(Communications  System)  Linlc  to  obtain 
information  regarding  current  .MCXI/MSTC 
positions  (Inquirj);  retrieve  MST  System 
reports  in  house  (Reprort  Retrieval);  and  input 
instructions  to  .MCC/MSTC.  Participants  may 
use  the  MSTJCommunications  SystemI  Link 
either  via  a  Leased  Line  or  a  Dial  I'p 
interface. 


•  17  OR  2n0.3O-3(a)(12)  (1S9«). 


'  15  U.S.C.  7efrb)(5)  (1988). 

•  Sep  October  24  Letter,  supra  note  4. 


•15U.SX:.78s(b)(2)(1982). 
>»17  Cn  20a3O-3(a)(12)  (1993). 
'i5U.S.C57«s(b)(l)(1988). 
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Services: 

(Full  Access  Service:! 


Dedicated  Line  Charge 


Dial  Up  (Additional  Port  Chargels)  

Dial  Up  (Back  Upl  Connect  Time  (Chargel 


Leased  Line                                     '         Dial  Up 
$440.00/month  ($86.00/mo.| 


S86.00/mo. 
S5.25/hr. 


Terminal  ID  (first  ID  free— included  with  access) $25.00/term  ID  S25.00/term  W 

(MSTC  Link 

Access  Fee  (Dial  Back  Up  incl.) ~ - -.. $494.00 

Line  Cnarse ......>....*.* ••<>>**.>>>*.>........«.........*....*.*.*..«..m...*....*.*....................«m...........i.......*.«...*.*..*...**.......m.......*...>.......  341u.i^j 

Long  Distance  Line  Charge „..„....^...........^^ ..~........ ^...^ S0.43/road  mile 

Tenninal  Charge ~ - - - - •.- •'• ••••••"•  S200.00/terminal| 


All  Printer  IDs  are  included  in  the  price  of 
the  access  fee.  Multiple  User  IDs  may  be 
associated  with  Terminal  ID.  However, 
simultaneous  access  is  restricted  to  the 
number  of  Terminal  IDs 

(FR  Doc.  94-27167  Filed  11-1-94:  8:45  am] 
MLUNQ  COM  M10-ei-«l 


PMmm  No.  34-34900;  FN*  Nos.  SR-Anwx- 
94-40.  SR-NYSE-04-33,  and  SR-Ptih(-e4- 
44] 

Self-Regulatory  Organizations;  Order 
Granting  Acceleratad  Approval  of 
Proposed  Rule  Changes  by  ttie  New 
York  Stock  Exchange  and  ttie 
Philadelphia  Stock  Exchange  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  ttie  American  Stock 
Exchange  Relating  to  an  ExtenskMi  of 
Certain  Market-Wide  Circuit  Breaker 
Provisions 

October  26.  1994.  ' 

I.  Introduction 

Pursuant  to  Section  19(b)(1)  of  the 
Secuiities  Exchange  Act  of  1934  ("Act).* 
and  Rule  19l>-4  thereunder.'  on  Octolwr 
5. 1994.  the  American  Stock  Exchange, 
Inc..  on  September  22. 1994.  the  New 
York  Stock  Exchange.  Inc.  ("NYSE"), 
and  on  September  12. 1994.  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"),  respectively  (each 
individually  referred  to  herein  as  an 
"Exchange"  and  two  or  more 
collectively  refcftred  to  as  "Exchanges"), 
submitted  to  the  Secimties  and 
Exchange  Commission  ("Commission") 
proposed  rule  changes  relating  to 
extending  certain  market-wide  circuit 
breaker  provisions.  On  Septeml)er  30. 
1994.  the  NYSE  and  the  Phlx  each  Hied 
an  Amendment  No.  1  to  their  respective 


>  IS  U.S.C.  7B«(bHl)  (l«M|. 
»  17  OR  240.19b-t  (19931. 


proposals.^  The  NYSE  proposal  was 
published  for  comment  in  the  Federal 
Register  on  October  14,  1994.^  and  the 
Phlx  proposal  was  published  for 
comment  in  the  Federal  Register  on 
October  14. 1994.^  No  comments  were 
received  on  either  of  these  proposed 
rule  changes.  This  order  approves  the 
Exchanges'  proposals  and  the 
Exchanges'  Amendments. 

II.  Description  of  Proposals 

In  1988.  the  Commission  approved 
circuit  breaker  proposals  by  the 
Exchanges.^  In  general,  the  Exchanges' 
circuit  breaker  rules  provide  that  trading 
would  halt  for  one  hour  if  the  Dow 
(ones  Industrial  Average  (DJIA")  were  to 
decline  250  points  from  its  previous 
day'sclosing  level  and.  thereafter, 
trading  would  halt  for  an  additional  two 
hours  if  the  DJIA  were  to  decline  400 
points  from  its  previous  day's  close.' 


>  NYSE  AmndmenI  No.  1  requests  thai  the 
Commission  approve  the  NYSE's  proposal  on  an 
accelerated  basis  pursuant  to  section  19(bX2)  of  the 
Act  to  allow  it»circuit  breaker  provision  to 
continue  uninterrupted.  In  addition.  NYSE 
Amendment  No.  1  corrects  a  typographical  error 
appearing  in  Section  I  of  Exhibit  1  to  its  filing  by 
replacing  1994  with  1995.  See  letter  from  Brian  M. 
McNamara.  Vice  President.  Market  Surveillance. 
NYSE,  to  Sharon  Lawson,  Assistant  Director. 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  September  29,  1994  ("NYSE 
Amendment  No.  1").  In  Phlx  Amendment  Na  1.  the 
Phlx  also  requests  accelerated  approval  of  its 
proposal  pursuant  to  Section  19(bH2)  of  the  Act. 
See  letter  from  Gerald  D.  O'Connell.  First  Vice 
President.  Regulation  and  Trading  Operations.  Phlx. 
to  Michael  Walinskas.  Branch  Chief,  Division. 
Commission,  dated  September  30.  1994  ("Phlx 
Amendment  No.  1"). 

*  See  Securities  Exchange  Act  Release  No.  34799 
(October  6,  1994).  59  FR  52204. 

'  See  Securities  Exchange  Act  Release  No.  34800 
(Octobv  6. 1994).  59  FR  52205. 

*  See  e.g..  Securities  Exchange  Act  Release  Nos. 
26388  (Dwember  22.  1988).  S3  FR  52904  (Phlx): 
and  26198  (October  19.  1988).  53  FR  41637  (Amex 
and  NYSE). 

'  If  the  29D-point  trigger  were  reached  %irithin  one 
hour  of  the  scheduled  close  of  trading  fol^a  day.  or 
if  the  400-point  trigger  were  reached  within  two 


These  circuit  breaker  mechanisms  are 
an  important  part  of  the  measures 
adopted  by  the  Exchanges  to  address 
market  volatility  concerns  in  the  wake 
of  the  October  1987  Market  Break. 

The  Commission  approved  the  Amex. 
Boston  Stock  Exchange.  Inc.  ("BSE"). 
Midwest  Stock  Exchange.  Inc.  ("MSE"). 
NYSE,  Phlx  and  National  Association  of 
Securities  Dealers'  ("NASD")  •  circuit 
breaker  proposals  on  a  pilot  program 
basis.  Circuit  breaker  proposals  by  the 
Chicago  Board  Options  Exchange.  Inc. 
("CBOE").*  the  Pacific  Stock  Exchange. 
Inc.  ("PSE")  'o  and  the  CincinnaU  Stock 
Exchange.  Inc.  ("CSE") » >  were 
approved  by  the  Commission  on  a 
permanent  basis  rather  than  as  a  pilot 
program.  In  1989,  the  Exchanges  and  the 
NASD  filed,  and  the  Commission 
approved,  proposals  to  extend  their 
respective  pilot  programs.'^ 
Subsequently,  in  1990,  1991, 1992,  and 
1993.  the  Amex.  NYSE,  and  Phlx  filed. 


hours  of  the  scheduled  close  of  the  trading  day. 
trading  would  halt  for  the  remainder  of  the  day.  If. 
bo«vever.  the  2S0-point  trigger  were  reached 
between  one  hour  and  one-half  hour  before  the 
scheduled  closing,  or  if  the  400-point  trigger  were 
reached  between  two  hours  and  one  hour  before  the 
scheduled  closing,  the  Exchanges  would  have  ttie 
authority  to  use  abbreviated  reopening  procedures 
either  to  permit  trading  to  reopen  before  the 
scheduled  closing  or  to  establish  closing  prices. 

*Ser  Securities  Exchange  Act  Release  No.  26198 
(October  19.  1968).  53  FR  41673  (order  granting 
temporary  approval  to  Amex,  NASD,  and  NYSE 
circuit  breaker  rules):  26357  (December  14,  1988). 
S3  FR  51182  (order  granting  temporary  approval  to 
BSE  circuit  breaker  rule):  26218  (October  26, 1988). 
S3  FR  44137  (order  granting  temporary  approval  to 
MSE  circuit  breaker  rule):  and  26386  (December  22. 
1988).  53  FR  52904  (order  granting  temporary 
approval  to  Phlx  circuit  breaker  rule). 

•See  Securities  Exchange  Act  Release  No.  26198. 
supra  note  7. 

*°  See  Securities  Exchange  Act  Release  No.  26368 
(December  16.  1988).  S3  FR  51942. 

**  See  Securities  Exchange  Act  Release  No.  26440 
(January  10. 1989),  54  FR  183a 

"See  Securities  Exchange  Act  Release  No.  27370 
(October  23. 1089).  54  FR  43881  (order  approving 
extension  of  Amex.  BSE.  MSE.  NASD.  NYSE  and 
Phlx  circuit  breaker  rules). 


and  the  Commission  approved, 
proposals  to  extend  their  respective 
pilot  programs.! 3  In  1993,  the  BSE  and 
Chicago  Stock  Exchange,  Inc.  ("CHX") 
(formerly  MSE)  filed,  and  the 
Commission  approved,  proposals  to 
extend  their  respective  pilot  programs.'* 
In  1990. 1992,  and  1993,  the  NASD 
filed,  and  the  Commission  approved, 
proposals  to  extend  its  pilot  program." 
The  proposals  for  the  Exchanges  are 
nearing  their  expiration  dates  and  the 
Amex.  NYSE,  and  Phlx  have  filed  with 
the  Commission  proposals  to  extend 
further  their  respective  pilot  program 
tmtil  October  31, 1995. 

The  circuit  breaker  mechanisms  were 
enacted  in  the  wake  of  the  October  1987 
Market  Break.  Both  the  Report  of  the 
Presidential  Task  Force  on  Market 
Mechanisms  ("Brady  Report")  and  the 
Working  Group's  Interim  Report'* 
recommended  that  coordinated  trading 
halts  and  reopening  procedures  be 
developed  that  would  be  implemented 
in  all  U.S.  markets  for  equity  and  equity 
related  products  during  large,  rapid 
market  declines.''  In  response,  the 
SROs  submitted  proposals  to  implement 
circuit  breaker  procedures  that  are 
designed  to  substitute  planned  trading 
halts  for  unplanned  and  destabilizing 
market  closings.  In  addition,  the  stock 
index  futures  exchanges  have 
implemented  parallel  circuit 
breakersthat  were  approved  by  the 
CFTC  on  a  pefman«it  basis.     - 


"See  Securities  Exchange  Act  Release  Nos. 
25580  (October  25,  1990),  55  FR  45895:  29868 
(October  28. 1991),  56  FR  56535;  31387  (October  30 
1992).  57  FR  53157;  and  33120  (October  29.  1993), 
58  FR  S9S03  (orders  approving  extensions  of  Amex, 
NYSE,  and  Phlx  circuit  breaker  rulec). 

X  See  Securities  Exchange  Act  Rulease  No.  33120 
iupra  note  13  (extending  the  BSE's  and  CHX's 
respective  circuit  breaker  pilot  programs  until 
October  31,  1995). 

"See  Securities  Exchange  Act  Release  No.  28694 
(December  12, 1990),  55  FR  52119;  30304  Qanuary 
29,  1992),  57  FR  4658;  and  33292  (December  6. 
1993),  58  FR  65214  (orders  approving  extension  of 
NASD  circuit  breaker  rules,  the  most  recent  order 
approving  the  pilot  through  December  31.  1994). 

••The  Working  Group  in  Financial  Markeu  was 
established  by  the  President  in  March  1U88  to 
provide  a  coordinating  framework  for 
consideration,  resolution,  recommendation,  and 
anion  on  the  complex  issues  raised  by  the  market 
break  in  October  1987.  The  Working  Group  consists 
of  the  Chairmen  of  the  Commission,  Board  of 
Governors  of  the  Federal  Reserve  System  and  the 
Commodity  Futures  Trading  Commission  (  •CFTC"). 
and  the  Under  Secretary  for  Fioanca  of  the 
Department  of  the  Treasury. 

"In  particular,  the  Working  Group  raconunendod 
a  one-hour  trading  halt  if  the  DJIA  declined  250 
points  from  Its  previous  day's  closing  level,  and  a 
subsequent  two-hour  trading  hall  if  the  DJIA 
declined  400  points  belQW  its  previous  day's 
closing  level.  The  Working  Group  also 
retommended  that  the  NYSE  use  reopening 
procedures,  similar  to  those  uaad  on  Expiration 
Fridays,  that  we  designed  to  enhance  the 
information  made  public  about  market  conditions. 


in.  Discussion 

The  Commission  believes  that  the 
Exchanges'  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  national 
securities  exchanges.  Specifically,  the 
Commission  believes  the  Exchanges' 
proposals  are  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act "  in  that  they  are  designed  to 
remove  impediments  to,  and  perfect  the 
mechanism  of,  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

Since  the  Commission  approved  these 
proposals  in  October  1988,  the  DJIA  has 
not  experienced  a  one  day,  250-pOint 
decline  that  would  trigger  a  market  halt. 
Nevertheless,  the  Commission  continues 
to  believe  that  circuit  breaker 
procedures  are  desirable  to  deal  with 
potential  strains  that  may  develop 
during  periods  of  extreme  market 
volatility,  and,  accordingly,  the 
Commission  believes  that  the  pilot 
programs  should  be  extended.  The 
Commission  also  believes  that  circuit 
breakers  represent  a  reasonable  means 
to  retard  a  rapid,  one  day  market  decline 
that  can  have  a  destabilizing  effect  on 
the  nation's  financial  markets  and 
participants  in  these  markets. 

Accordingly,  the  Commission  finds 
that  the  proposed  rule  change  filed  by 
the  Exchanges,  including  NYSE 
Amendment  No.  1  and  Phlx 
Amendment  No.  1,  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  seciuities 
exchange,  and.  In  particular,  the 
requirements  of  section  6  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  «;ause  for 
approving  the  proposed  rule  changes 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register  because  there 
are  no  changes  being  made  to  the 
current  provisions,  which  originally 
were  subject  to  the  full  notice  and 
comment  procedures,  and  accelerated 
approval  would  enable  the  pilots  to 
continue  on  an  uninterrupted  basis.  Due 
to  the  importance  of  these  circuit 
breakers  for  market  confidence, 
soundness,  and  integrity,  it  is  necessary 
and  appropriate  that  these  procedures 
continue  on  an  uninterrupted  basis. 
Therefore,  the  Commission  believes  that 
granting  accelerated  approval  of  the 
proposed  rule  changes  is  appropriate 
and  consistent  with  sections  6  and 
19(b)(2)  of  the  Act. 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiflh  Street,  JsfW.. 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rules 
changes  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  changes  Iwtween  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubhc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Room.  Copies  of  such  filings  also  will  be 
available  for  inspection  and  copying  at 
the  prindful  offices  of  the  above- 
mentioned  exchanges.  All  submissions 
should  refer  to  File  Nos.  SR-AMEX-94- 
40.  SR-NYSE-94-33.  or  SR-Phb(-94- 
44,  and  should  be  submitted  by 
Novemi)er  23,  1994. 

V.  Conclusion 

It  is  therefore  ordered,  piusuant  to 
section  19(b)(2)  of  the  Act,'»  that  the 
Amex,  NYSE,  and  Phbc  proposed  rule 
changes  (SR-Amex-94-40,  SR-NYSB- 
94-33  and  SR-Phb<-94-44),  includini; 
NYSE  Amendment  No.  1  and  Phlx 
Amendment  No.  1,  are  approved  until 
October  31, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^' 

lonathaa  G.  Katz, 

Secretary. 

[FR  Doc  94-27160  Filed  11-1-94;  8:45  ami 

BiUMO  CODE  S01»41-«l 


[Rel.  No.  IC-20663;  International  Series 
Release  No.  737;  File  No.  812-90801 

Banque  Paribaa  and  Ottoman  Bank, 
A.S.;  Notice  of  Application  October  27, 
1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 


APPLICANTS:  Banque  Paribas  and 
Ottoman  Bank,  A.S. 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  that  would 


••I5U.S.C78frb)(5}(l«Se)., 


>»15  U.S.C  78s(b)(2)  (1082). 
"ITCm  200.30-31aMl2)  11993). 
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exempt  applicants  from  section  17(f)  of 
the  Act. 

SUMMARY  Of  application:  Applicants 
request  an  order  permitting  Ottoman 
Bank  to  act  as  custoflian  in  the  Republic 
of  Turkey  for  registered  investment 
companies. 

FIUNQ  DATE:  The  application  was  filed 
on  June  30,  1994.  and  amended  on 
September  16,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARMQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  p>er$onally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  21, 1994.  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  N.W..  Washipgton,  D.C.  20549. 
Applicants,  Ottoman  Bank,  A.S., 
Bankalar  Cad.  No.:  35-37,  80000 
Karakoy — Istanbul/Turkey;  Banque 
Paribas,  3.  rue  d'Antin,  75002  Paris. 
France;  c/o  Anthony  F.  Essaye.  Rogers  & 
Weils.  607  14th  Street  N\V., 
Washington.  D.C  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  W.  Paulson,  Staff  Attorney,  at 
(202)  942-0147  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC>i  Public 
Reference  Branch. 

Applicants'  Representations 

1.  Banque  Paribas  is  a  French  banking 
institution  that  provides  a  complete 
range  of  banking  services.  It  is  regulated 
by  the  Comite  de  la  Reglementation 
Bancaire  (the  Bank  Regulation 
Committee),  the  Comite  des 
Etablissments  de  Credit  (the  Credit 
Establishment  Committee),  and  the 
Commission  Bancaire  (the  Banking 
Commission),  all  of  which  are  agencies 
of  the  French  Govenmient.  As  of 
December  31. 1993.  B«nque  Paribas  had 
consolidated  shareholders'  equity  of 
U.S.  $2.7  billion  (excluding  minority 
interests). 


2.  Ottoman  Bank  is  a  Turkish  banking 
organization.  It  is  regulated  by  the 
Turkish  Treasury  and  Turidsh  Central 
Bank,  both  of  which  are  agencies  of  the 
Turkish  Government.'  As  of  December 
31,  1993,  Ottoman  Bank  had 
shareholders'  equity  of  approximately 
U.S.  $45  million.  Banque  Paribas  owns 
a  49.9%  interest  in  Compagnie 
Financiere  Ottomane.  S.A.,  a 
Luxembourg  holding  company,  which, 
in  turn,  owns  a  99.9%  interest  in 
Ottoman  Bank. 

3.  Applicants  request  on  order  to 
permit  Ottoman  Bank  to  maintain 
custody  of  assets  ("Assets")  of 
investment  companies  registered  imder 
the  Act  other  than  those  registered 
under  section  7(b)  of  the  Act 
("Investment  Companies").  As  used 
hereiif,  the  term  "Assets"  does  not 
include  securities  issued  by  the  United 
States  Government,  any  state  or  political 
subdivision  thereof,  or  any  agency 
thereof,  and  does  not  include  securities 
issued  by  any  entity  organized  under 
the  laws  of  the  United  States  or  any 
state  thereof  (other  than  certificates  of 
deposit,  evidence  of  indebtedness,  or 
other  securities  issued  or  guaranteed  by 
such  an  entity  that  have  been  issued  and 
sold  outside  the  United  States). 

4.  Ottoman  Bank  would  accept 
deposits  of  Assets  in  Turkey  pursuant  to 
a  written,  three-party  agreement  (the 
"Agreement").  The  Agreement  would  be 
entered  into  by  (a)  Ottoman  Bank,  (b) 
Banque  Paribas.  and  (c)  an  Investment 
Company  or  its  custodian.  The 
Agreement  would  provide  that  Ottoman 
Bank  would  act  as  custodian  or 
subcustodian,  and  Banque  Paribas 
would  be  liable  for  any  loss  to  the  same 
extent  as  if  Banque  Paribas  had  been 
required  to  provide  custody  services 
under  such  agreement.  Banque  Paribas 
would  not  be  liable  for  losses  resulting 
from  political  risk  [e.g..  exchange 
control  restrictions,  confiscation, 
expropriation,  nationalization, 
insurrection,  civil  strife,  or  armed 
hostilities)  and  other  risks  of  loss 
(excluding  bankruptcy  or  insolvency  of 
Ottoman  Bank)  for  which  neither 
Banque  Paribas  nor  Ottoman  Bank 
would  be  liable  [e.g.,  loss  despite  the 
exercise  of  reasonable  care,  due  to  an  act 
of  God.  or  resulting  from  a  nuclear 
incident). 


■  Undar  a  prior  SEC  order,  Ottoman  Bank  has 
baen  acting  a»  a  tubcustodian  of  invMtment 
company  attati  for  which  Banker*  Trust  Company. 
N.A.  acts  u  custodian.  Ip  the  Matter  of  Banken 
Tnitt  Company,  N  A  ,  Investment  Company  Act 
Reiaaa*  Nos.  18046  (April  0, 1991)  (notice)  and 
laoas  (April  9, 1991)  (onhr). 


Applicants'  Legal  Analysis 

1.  Section  17(f)  of  the  Act  provides 
that  a  registered  investment  company 
may  maintain  securities  and  similar 
assets  in  the  custody  of  a  bank  meeting 
the  requirements  of  section  26(a)  of  the 
Act.  a  member  fiim  of  a  national 
securities  exchange,  the  investment 
company  itself,  or  a  system  for  the 
central  handling  of  securities 
estabhshed  by  a  national  securities 
exchange.  Section  2(a)(5)  of  the  Act 
defines  "bank"  to  include  banking 
institutions  organized  under  the  laws  of 
the  United  States,  member  banks  of  the 
Federal  Reser\'e  System,  and  certain 
banking  institutions  or  trust  companies 
doing  business  imder  the  laws  of  any 
state  or  of  the  United  States.  Ottoman 
Bank  does  not  fall  within  the  definition 
of  "bank"  as  defined  in  the  Act  and. 
under  section  17(f).  may  not  act  as 
custodian  for  registered  investment 
companies. 

2.  Rule  17f-5  under  the  Act  permits 
certain  entities  located  outside  the 
United  States  to  serve  as  custodian  for 
investment  company  assets.  One  such 
entity  is  a  banking  institution  or  trust 
company  that  is  incoroprated  or 
organized  under  the  laws  of  a  country 
other  than  the  United  States,  that  is 
regulated  as  such  by  the  country's 
government  or  an  agency  thereof,  and 
that  has  shareholders'  equity  in  excess 
of  U.S.$200  million.  Banque  Paribas 
qualifies  as  an  eligible  foreign  custodian 
imder  rule  17f-5.  Ottoman  Bank, 
however,  does  not  qualify  as  an  eligible 
foreign  custodian  because  it  does  not 
meet  the  minimum  shareholders'  equity 
requirement. 

3.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  that  would 
exempt  tbem  from  the  provisions  of 
section  17(f)  to  the  extent  necessary  for 
Ottoman  Bank  to  maintain  custody  of 
Investment  Company  Assets.  Applicants 
believe  that  the  exemption  should  be 
granted  because  it  is  necessary  and 
appropriate  in  the  public  interest  and  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Applicants  believe  that  the 
Agreement  provides  Investment 
Companies  with  the  safety  and  security 
of  an  eligible  foreign  custodian  under 
section  17(f)  and  rule  17f-5. 

Applicants'  Conditions 

1.  The  foreign  custody  arrangements 
with  Ottoman  Bank  will  comply  with 
the  provisions  of  nde  17f-5  £n  all 
respects,  except  those  provisions 
relating  to  the  minimum  shareholders' 
equity  requirement  for  eligible  foreign 
custodians. 


2.  Banque  Paribas  currently  satisfies 
and  will  continue  to  satisfy  the 
minimimi  shareholders'  equity 
requirement  set  forth  in  rule  17f- 
5(c)(2)(i). 

3.  An  Investment  Company  or  a 
custodian  for  an  Investment  Company 
will  deposit  Securities  with  Ottoman 

.  Bank  only  in  accordance  with  a  three- 
party  contractual  agreement  that  will 
remain  in  effect  at  all  times  during 
which  Ottoman  Bank  fails  to  meet  the 
requirement  of  rule  17f-5  relating  to 
minimum  shareholders'  equity.  Each 
agreement  will  be  a  three-party 
agreement  among  (a)  Banque  Paribas.  (b) 
Ottoman  Bank,  and  (c)  the  Investment 
Company  or  custodian  of  the  Securities 
of  the  Investment  Company.  Under  the 
agreement.  Ottoman  Bank  will 
imdertake  to  provide  specified  custodial 
or  sub-custodial  services.  The  agreement 
will  further  provide  that  Banque  Paribas 
will  be  liable  for  any  loss,  damage,  cost, 
expense,  liability,  or  claim  arising  out  of 
or  in  connection  with  the  performance 
by  Ottoman  Bank  of  its  responsibilities 
under  the  agreement  to  the  same  extent 
as  if  Banque  Paribas  had  been  required 
to  provide  custody  services  under  such 
agreement. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz. 
Secretary. 

IFR  Doc.  94-27162  Filed  11-1-94;  8:45  ami 
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[Rel.  No.  IC-20665;  Flla  No.  812-9128] 

Dean  Witter  Variable  Investment 
Series,  et  al. 

October  27. 1994. 

AGENCY:  Sectirities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for 
exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act" 
or  "Applicants"). 

APPLICANTS:  Dean  Witter  Variable 
Investment  Series  (the  "Fund")  and 
Dean  Witter  Intercapital  Inc.  (together, 
"Applicants"). 

RELEVANT  1040  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  9(a).  13(a), 
15(a).  and  15(b)  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  of  exemption  to  the  extent 
necessary  to  permit  shares  of  the  Fimd 
to  be  sold  to  and  held  by  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  both  affiliated  and 
imaffiliated  life  insurance  companies. 


FILING  DATE:  The  application  was  filed 
on  July  28.  1994  and  amended  on 
October  18. 1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  must  be  received 
by  the  SEC  by  5:30  p.m.  on  November 
21, 1994,  and  should  be  accompanied 
by  proof  of  service  on  the  Applicants,  in 
the  form  of  an  affidavit  or,  for  lavv7ers. 
a  certificate  of  service.  Hearing  requests 
should  state,  the  nature  of  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  the 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington.  D.C.  20549. 
Applicants,  c/o  Sheldon  Curtis.  Esq., 
Dean  Witter  Variable  Investment  Series, 
Two  World  Trade  Center,  New  York. 
New  York  10048. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Counsel,  on 
(202)  942-0683  or  C.  Gladwyn  Goins, 
Associate  Director  on  (202)  942-0665, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  Following 
is  a  siunmary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  SEC. 

Applicants'  Representations 

1.  The  Fund  is  a  Massachusetts 
business  trust  registered  imder  the  Act 
as  an  open-end* diversified  management 
investment  company.  The  Fund  is 
composed  of  eleven  separate  portfolios. 
Currently,  shares  of  the  Fund  are  sold 
only  to  Northbrook  Life  Insurance 
Company  and  Allstate  Life  Insurance 
Company  of  New  York  (the 
"Companies")  to  fimd  flexible  premium 
variable  annuity  contracts  issued 
through  certain  of  their  separate 
accounts.  Dean  Witter  InterCapital  Inc. 
("InterCapital"),  a  wholly  owned 
subsidiary  of  Dean  Witter,  Discover  & 
Co.,  is  the  investment  manager  for  the 
Fund.  InterCapital  and  the  Companies 
were  previously  under  common  control 
(ultimately  owned  by  Sears,  Roebuck 
and  Co.). 

2.  The  Fund  intends  to  offer  its  shares 
to  separate  accoimts  of  various 
insurance  companies  to  fund  variable 
annuity  contracts  and  variable  life 
insurance  contracts  (collectively, 
"variable  contracts").  Insurance 
companies  whose  separate  accounts  do 
or  will  own  shares  of  the  Fimd  are 


referred  to  herein  as  "participating 
insurance  companies."  It  is  anticipated 
that  participating  insurance  companies 
will  rely  on  rules  6e-2  or  6e-3(T)  under 
the  Act,  although  some  may  rely  on 
individual  exemptive  orders  as  well,  in 
connection  with  variable  life  insurance 
contracts. 

3.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  variable  annuity 
and  variable  life  insurance  separate 
accounts  is  referred  to  as  "mixed 
filnding."  The  use  of  a  common 
management  investment  comjjany  as  the 
underlying  investment  medium  for 
separate  accounts  of  unaffihated 
insurance  companies  is  referred  to  as 
"shared  funding."  "Mixed  and  shared 
funding"  denotes  the  use  of  a  common 
management  company  to  fund  a  variable 
annuity  separate  account  of  one 
insurance  company  and  the  variable 
aimuity  separate  accounts  of  other 
affiliated  and  unaffiliated  insurance 
companies.  Rule  6e-2(b)(15)  precludes 
mixed  and  shared  fimding  while  Rule 
6e-3(T)(b)(15)  permits  mixed  funding 
but  precludes  ^ared  funding. 
Applicants  request  an  order  of  the 
Commission  exempting  variable  life 
insurance  separate  accounts  (and,  (o  the 
extent  necessary,  any  principal 
underwriter  and  depositor  of  such  an 
account)  bom  sections  9(a),  13(a),  15(a) 
and  15(b)  of  the  Act,  and  Rules  6e- 
2(b)(15)  and  6e-3(T){b)(15)  thereunder, 
to  the  extent  necessary  to  permit  mixed 
and  shared  funding. 

Applicants'  Legal  Analysis 

1.  In  connection  with  scheduled 
premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  Act  as  a 
unit  investment  trust.  Rule  6e-2(b)(15) 
provides  p>artial  exemption  from 
sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  Act.  The  exemptions  granted  to  a 
separate  account  (and  any  investment 
adviser,  principal  underwriter  and 
depositor  thereof)  by  Rule  6e-2(b)(15). 
however,  are  not  available  with  respect 
to  a  scheduled  premium  variable  life 
insurance  separate  account  that  owns 
shares  of  an  investment  company  thai 
also  offers  its  shares  to  a  variable 
annuity  separate  account  of  the  same  or 
of  any  affiliated  or  unaffiliated 
insurance  company  ("mixed  funding"). 
In  addition,  the  relief  granted  by  Rule 
6e-2(b){15)  is  not  available  if  shares  of 
the  underlying  investment  company  are 
offered  to  variable  annuity  or  variable 
life  insurance  separate  accounts  of 
unaffiliated  insurance  companies 
("shared  funding").  Accordingly, 
Applicants  seek  an  order  exempting 
scheduled  premium  variable  life 
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insurano*  npatste  accounts  (and.  to  the 
extent  neceeaary,  any  nrvestnient 
adviser,  ptiacapa]  underwriter  artd 
depositor  of  solcb  an  accoont)  from 
sections  9(a).  13(a),  15(a)  and  15(b)  of 
the  Act  and  Rnb  ee-2i(b)(15) 
thereunder,  to  the  extant  necessary  to 
permit  shares  of  the  Fund  to  be  offered 
and  sold  in  connectioii  with  both  mixed 
funding  and  shared  funding. 

2.  In  cooiMction  with  flexible 
premium  variable  hfe  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  Act  as  a 
unit  iBvestaient  trust.  Rule  6e- 
3(T)(6)(15)  provides  partial  exemptions 
from  sectifms  9(a).  13(a).  15(a)  and  15(b) 
of  the  Act.  The  eJientptions  granted  to  a 
separate  account  (ana  to  any  investment 
adviser,  principal  undarwriter  and 
depositor  tliereof)  by  Rule  6e- 
3(T)(b)(15)  permit  mixed  funding  of 
flexible  premium  variable  life  instirance 
but  preclude  shared  funding. 
Accordingly.  Applicants  seek  an  order 
exempting  flexible  premium  variable 
life  insurance  separate  accounts  (and.  to 
the  extent  necessary,  any  investment 
adviser,  principal  underwriter  and 
depositor  of  such  an  account  from 
sections  9(a).  13(a).  15(a)  and  15(b)  of 
the  Act,  and  Rule  6e-3(T)(b)(15) 
thereunder,  to  the  extent  necessary  to 
permit  shaves  of  the  Fund  to  be  offered 
and  sold  to  separate  accounts  in 
connection  with  shared  funding. 

3.  Section  9(a)  provides  that  it  is 
unbwfail  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  afHliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  sections 
9(a)  (1)  or  (2).  Rules  6e-2(bKl5)  (i)  and 
(ii),  and  6e-3(T)l^){^5)  (i)  and  (ii), 
provide  exemptions  from  section  9(a) 
under  certain  circumstances,  subject  to 
the  limitaitions  on  mixed  and  shared 
funding.  These  exemptions  Kmit  the 
application  of  the  eligibility  restrictions 
to  affiliated  indiv:.iua)s  or  companies 
that  directly  participate  in  the 
management  or  administration  of  the 
underlying  management  company. 

4.  The  appUcdHMNi  states  that  the 
partial  relief  granted  in  Rules  6e- 
2(b)(15)  and  6e-Jmfh)(15)  from  the 
requirements  of  section  9  of  the  Act 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
section  9  of  that  which  is  appropriate  in 
light  at  the  pebcy  and  purposes  c^ 
section  9.  The  Appljcants  state  that 
those  Ruks  reco^iixa  that  it  is  not 
necessary  for  die  protection  of  investors 
or  the  purposes  Saiiiy  iateiMled  by  the 
policy  and  provisions  of  the  Act  to 
apply  the  provisions  of  section  9(a)  to 
individuals  in  a  larae  insurance 


company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
(er  invested  in  by)  tfiet  organization. 
Applicants  state  that  it  is  also 
uiuiecessary  to  apply  section  9(a)  to 
individuals  in  varioos  unaffiHated 
insurance  companies  (or  affiliated 
conipaiiies  of  participating  insmance 
companies)  that  may  utilize  the  Fund  as 
the  funding  medium  for  variable 
contracts.  Applicants  argue  that 
applying  the  requirements  of  section 
9ia)  because  of  investment  by  other 
insurers'  separate  accounts  would  be 
unjustified  and  would  not  serve  any 
regulatory  purpose.  The  application 
states  that  the  participating  insurers  are 
not  expected  to  play  any  role  in  the 
management  or  administration  of  the 
Fund  and  that  those  individuals  who 
participate  in  the  management  or 
administration  of  the  Fund  will  remain 
the  same  regardless  of  which  separate 
accounts  or  iMtuHKe  compaaiea  iiaa 
the  Fund.  FvtAmaton,  the  iiii  imaod 
monitoring  costs  would  reduce  the  net 
rates  of  return  realized  by  contract 
owners. 

5.  Rules  6e-2{b)(15)(iii)  and  6e- 
3(T)(b)(iii)  a.ssurup  the  existence  of  a 
pass-through  voting  requirement  with 
respect  to  management  investment 
company  shares  held  by  a  separate 
account.  Applicants  state  that  pass- 
through  privileges  will  be  provided  %vith 
respect  to  all  variable  contract  owners 
so  long  as  the  Commission  interprets  the 
Act  to  require  pass-through  voting 
privileges  for  variable  cuuliect  owners. 
However,  Rules  6e-2(bMl5Xiii)  and  6e- 
3(T)(b)(15)(iii)  providJa  exemptions  from 
the  pass-throu^  voting  requirement 
with  respect  to  several  significant 
matters,  assuming  the  fimilaAiens  on 
mixed  and  shared  funding  are  observed. 

6.  Rules  6e-2(bKl5)(iii)  and  6o- 
3(T)(b)(15)(iii)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  its  contract 
owners  with  respect  to  the  investments 
of  an  underlying  fund  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority.  Voting 
instructions  may  also  be  disregarded  by 
the  insurance  company  if  the  contract 
owners  initiate  any  change  in  the 
investment  company's  investment 
policies,  principal  underwriter  or  any 
investment  adviser  provided  that 
disregarding  snch  voting  instructions  is 
reasonable  and  based  on  a  specific  good 
faith  determination  as  required  under 
the  Rules.  Apphcants  assert  that  the 
rights  of  an  insurance  company  or  of  a 
state  insurance  legniator  to  disregard 
contract  owners'  voting  instructions  are 
not  inconsistent  with  mixed  or  shared 


funding.  According  to  the  Applicants, 
there  is  no  reason  why  the  investment 
policies  of  any  portfolio  of  the  Fund 
would  or  should  be  materially  diffevent 
from  what  it  would  or  should  be  if  it 
funded  only  annuity  contracts  or  only 
scheduled  or  flexihle  jftitminni  lib 
contracts  and  that  there  is  no  reason  to 
belieye  that  diQereal  features  of  various 
types  of  contracts  will  lead  to  different 
investment  policies  for  diOaieot  types  of 
variable  contracts.  Apphcants  represent 
that  the  Fund  will  not  be  managed  to 
favor  or  disfavor  any  particular  insurer 
or  type  of  insurance  product. 

7.  The  Application  states  tfut  mixed 
and  shared  funding  should  provide 
several  benefits  to  variable  contract 
holders.  It  would  permit  a  greater 
amount  of  assets  availaUe  for 
investment,  thereby  promoting 
economies  of  scale,  permitting  a  greater 
diver&irication.  and  making  the  addition 
of  new  portfolios  more  feasible.  The 
Applicants  believe  that  maJung  the 
Fund  available  for  mixed  and  shared 
funding  will  encourage  more  insurance 
companies  to  offer  variable  contracts, 
and  this  should  result  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  expected  to  result  in  more 
product  variation  and  lower  charges. 

8.  The  Applicants  see  no  significant 
legal  impediment  to  permitting  mixed 
and  shared  funding.  Separate  accounts 
organized  as  unit  investment  trusts  have 
historically  been  mnployed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  trpaiiari 
account.  The  Fund  does  not  believe  that 
mixed  and  shared  funding  will  have  any 
adverse  federal  income  tax 
consequences. 

Applicants'  Conditions 

If  the  requested  order  is  graated. 
Applicants  consent  to  the  following 
conditions:     ' 

1.  A  majority  of  the  board  of  trustees 
of  the  Fund  (the  "Board")  dull  consist 
of  persons  who  ate  not  "iDtcrested 
persons"  of  the  Fund,  as  defined  1^ 
section  2(a)(19)  of  the  1940  Act,  and  the 
rules  theretinder.  end  as  medrfied  by 
any  applicable  orders  of  the 
Commission,  except  that  if  tlus 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  trustee  or  taustees. 
then  the  operation  of  this  condition 
shall  be  suspended:  (a)  for  a  period  of 
45  days  if  the  vacancy  or  vacancies  may 
be  filled  by  the  Board;  (b)  for  a  period 
of  60  days  if  a  vote  of  shareholders  is 
required  to  fill  a  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 


Commission  may  prescribe  by  order 
upon  Application. 

2.  The  Board  will  monitor  the  Fund 
for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  Ufe  owners  and  annuity 
owners  and  any  future  owners  in  the 
Fund.  An  irreconcilable  material 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (1)  An  action  by  any 
state  insurance  regulatory  authority;  (2) 
a  change  in  applicable  federal  or  state 
insurance,  tax.  or  securities  laws  or 
regulations,  or  a  pubHc  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by 
insurance,  tax.  or  securities  regulatory 
authorities;  (3)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (4)  the  manner  in  which  the 
investments  of  any  portfoUo  are  being 
managed;  (5)  a  diflference  in  voting 
instructions  given  by  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners. 

3.  Participating  insurance  companies 
and  InterCapital  will  report  any 
potential  or  existing  conflicts  to  the 
Board.  Participating  insurance 
companies  and  InterCapital  will  be 
responsible  for  assisting  the  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
with  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  includes,  but  is  not 
limited  to.  an  obligation  by  each 
participating  insurance  company  to 
inform  the  Board  whenever  contract 
owner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  and  to 
assist  the  Board  will  be  a  contractual 
obligation  of  all  insurers  investing  in  the 
Fund  under  their  agreements  governing 
participation  in  the  Fund  and  these 
responsibilities  will  be  carried  out  with 
the  view  only  to  interests  of  the  contract 
owners. 

4.  If  it  is  determined  by  a  majority  of 
the  Board,  or  a  majority  of  its 
disinterested  Trustee,  that  a  material 
irreconcilable  cgpflict  exists,  the 
relevant  insurance  companies  shall,  at 
their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
trustees),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
irreconcilable  material  conflict,  up  to 
and  including:  (1)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 
separate  accounts  from  the  Fund  or  any 
portfolio  and  reinvesting  such  assets  in 
a  diflierent  investment  mediimi, 
including  another  portfolio  of  the  Fund, 
or  submitting  the  question  whether  such 
segregation  should  be  implemented  to  a 
vote  of  all  affected  contract  owners  and 


as  appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e.,  annuity 
contract  owners,  hfe  insurance  contract 
oVvners,  or  variable  contract  owners  of 
one  or  more  participating  insurance 
companies)  tiiat  votes  in  favor  of  such 
segregation,  or  offering  to  the  affected 
contract  owners  the  option  of  making 
such  a  change:  and  (2)  establishing  a 
new  registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  an  insurer's  decision  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the  insurer 
may  be  required,  at  the  Fund's  election, 
to  withdraw  its  separate  account's 
investment  in  the  fiind  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
Board  determination  of  an  irreconcilable 
material  conflict  and  to  bear  the  cost  of 
such  remedial  action  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Fund. 

For  purposes  of  this  condition  4,  a 
majority  of  the  disinterested  members  of 
the  Board  shall  determine  whether  or 
not  any  proposed  action  adequately 
remedies  any  irreconcilable  material 
conflicts,  but  in  no  event  will  the  Fund 
or  InterCapital  be  required  to  establish 
a  new  funding  medium  for  any  variable 
contract.  No  participating  insurance 
company  shall  be  required  by  this 
condition  4  to  estabUsh  a  new  funding 
medium  for  any  variable  contract  if  an 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  contract  owners 
materially  adversely  aflected  by  the 
irreconcilable  material  conflict. 

5.  The  Board's  determination  of  the 
existence  of  an  irreconcilable  material 
conflict  and  its  implications  shall  be 
made  known  promptly  to  all 
participating  insurance  companies. 

6.  Participating  insurance  companies 
will  pass  through  voting  privileges  to  all 
variable  contract  owners  so  long  as  the 
Commission  continues  to  interpret  the 
Act  as  requiring  pass-through  voting 
privileges  for  variable  contract  owners. 
Accordingly,  participating  insurance 
companies  will  vote  shares  of  the  Fund 
held  in  their  separate  accounts  in  a 
manner  consistent  with  timely  voting 
instructions  received  from  contract 
owners.  Each  participating  insurance 
company  will  vote  shares  of  the  Fund' 
held  in  its  separate  accounts  for  which 
no  timely  voting  instructions  from 
contract  holders  are  received,  as  well  as 
shares  it  owns,  in  the  same  proportion 
as  those  shares  for  which  voting 


instructions  are  received.  Participating 
insurance  companies  shall  be 
responsible  for  assuring  that  each  of 
their  separate  accounts  participating  in   . 
the  Fund  calculates  voting  privileges  in 
a  maimer  consistent  with  other 
participating  insurance  companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
separate  accounts  investing  in  the  Fund 
shall  be  a  contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Fund. 

7.  The  Fund  will  comply  with  all 
provisions  of  the  Act  requiring  voting  by 
Shareholders,  and  in  particular  the 
Fund  will  either  provide  for  annual 
meetings  (except  insofar  as  the 
Commission  may  interpret  Section  16 
not  to  require  such  meetings),  or  comply 
with  section  16(c)  of  the  Act  (although 
the  Fund  is  not  one  of  the  trusts 
described  in  the  section  16(c)  of  the  Act) 
as  well  as  with  section  16(a)  and,  if  and 
when  applicable,  16(b).  Further,  the 
Fund  will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  section  16(a)  with 
respect  to  periodic  elections  of  trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

8.  The  Fund  shall  disclose  in  its 
prospectus  that  (1)  the  Fund  is  intended 
to  be  a  funding  vehicle  for  all  types  of 
variable  annuity  and  variable  life 
insurance  contracts  offered  by  various 
insurance  companies.  (2)  material 
irreconcilable  conflicts  may  possibly 
arise,  and  (3)  the  Board  will  monitor 
events  in  order  to  identify  the  existence 
of  any  material  irreconcilable  conflicts 
and  determine  what  action,  if  any, 
should  be  taken  in  response  to  such 
conflict.  The  Fund  will  notify  all 
participating  insurance  companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 

9.  If  and  to  tie  extent  tliat  Rule  6e- 
2  and  Rule  6e-3(T)  are  amended,  or 
Rule  6e-3  is  adopted,  to  provide 
exemptive  relief  from  any  provision  of 
the  Act  or  the  rules  promulgated 
thereimder  with  respect  to  mixed  or 
shared  funding  on  terms  and  conditions 
materially  different  from  any 
exemptions  granted  in  the  order 
requested  in  this  application,  then  the 
Fund  and/or  participating  insurance 
companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2  and  6e-3(T),  or 
Rule  6e-3,  as  such  rules  are  applicable. 

10.  The  participating  insurance 
companies  shall  at  least  annually 
submit  to  the  Board  such  reports, 
materials  or  data  as  the  Board  mav 
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reasonably  request  so  thai  the  Board  or 
the  Fund  may  fciUy  carry  out  the 
obhgations  itapoemd  apon  them  by  the 
cooditioRS  containad  in  the  application 
and  said  repoft«,  wlBrials  and  data 
shall  be  suboiittad  man  frequently  if 
deemed  appropriate  by  the  Board.  The 
obligation  of  the  participating  insurance 
companies  to  provide  these  reports, 
materials  and  data  to  the  Board  when  it 
so  reasonably  requests,  shall  be  a 
contractual  obligation  of  all 
participating  insurance  companies 
under  their  agreements  governing 
participation  in  the  Fund. 

11.  All  reports  received  by  the  Board 
of  potential  or  existiaig  conflicts,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
partK.ipati.Tg  insurance  companies  of  a 
conflict,  and  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  Board  or  otner 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 


Applicants'  i 

For  the  reasons  stated  above. 
Applicants  beheve  tfmt  the  requested 
e.xemptions.  m  accordance  vdtfi  the 
standards  of  section  6(c)  of  the  1940 
Act,  are  appropriate  in  the  pubic 
interest  and  are  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and  the 
provisions  of  the  Act. 

For  the  ConHitMcioa,  by  the  Division  of 
Investmeat  ManageoMBl.  pursaant  to 
delegated  authority. 
lenalJuB  C.  Kalx, 
Secretory. 

|FR  Doc.  94-Z7M3  Pikd  11-1-94;  8:4S  an) 
BILUNQCOOKI 


(tnveetment  Company  Act  Rel.  No.  IC- 
20664:812-8168] 

Equity  8ecuf19e»  Tniat  (Series  1 , 
Signature  9mfm,  QabelH 
Comfnunlcflttoiis  Incofne  Trust  and 
Sub8S(|usfit  Ssrtes),  et  ai.;  Notice  of 
Appilcatien 

October  27.  t«M. 

agency:  Securitaea  and  Exchange 

Commissien  CSBC*'). 

ACnOM:  Notice  of  application  for 

exemption  under  the  investment 

Company  Act  of  1»40  TACrO. 

AP^ICAMTS:  Eqaity  Securities  Trust 
(Series  1.  -^^fp***"*  Series,  Gabelli 
Communications  liii,  iiaaii  Trust  and 
Subsequent  Series).  Mortgage  Securities 
Trust  [040  Sariea  1  and  Si^iaaqaent 
Series).  Munidpal  Sacnrities  Trust 


(Series  1  and  Sobaeqoent  Series) 
(including  hwtied  Municipal  Securities 
Trust,  Series  1  and  StAsequent  Series,  ^ 
and  5th  Discount  Series  and  Subsequern 
Series).  New  York  Municipel  Trust 
(Series  1  and  Subsequent  Series).  A 
Corporate  Trust  (Series  1  and 
Subsequent  Series)  (coUectivety,  the 
"Trusts"):  Bew.  Steams  k  Ca  faic. 
("Beer  Steams"):  and  Grtmtal  &  Co., 
Incorporafted  ("Gruntal'l. 
RELEVANT  ACT  SECIKMS:  Sections  11(a) 
and  n(c). 

SUMMARY  OF  APPLICATION:  Applictflts 
request  an  order  to  permit  unitholders 
of  the  Trusts  of  exchange  their  units  for 
units  in  other  Trusts  at  a  reduced  sales 
charge.  The  order  would  supersede  a 
prior  order  and  include  the  Equity 
Securities  Trust  in  the  exchange 
program. 

FILING  DATES:  The  apptication  was  filed 
on  November  12. 1992,  and  amended  on 
January  26, 1994  and  Oct(^r  19, 1994. 
HEARING  OR  NOTIFICATION  OF  HEARIN6:  An 
order  granting  the  appKcation  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  S£Cs 
Secretary  and  aeniiig  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pjn.  on 
November  21 .  1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  riiould  state  the  nature 
of  the  writer's  interest,  the  reasons  for 
the  request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SECs  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW..  Waslun^on.  D£L  20549; 
Bear.  Stems  ft  Ca  Inc.  and  the  Trusta. 
245  Park  Avenue.  New  York.  New  Yock 
10167:  Gruntai  k  Ca  Incorporated.  14 
Wall  Street.  New  Yock.  New  York 
10005. 

FOR  FURTNEA  ■N'OWMATION  CONTACT: 
Mary  Kay  Freeh.  Sankw  AttflEsey.  at 
(202)  942-0579.  or  Bobert  A.  Robertson. 
Branch  Ckaef.  ai  (202)  M2-09M 
(Division  of  bevestnent  Managament. 
Office  of  Invest ment  Company 
Regulation). 

SUPPLEMENTARY  WHTOWATION.  The 
following  is  a  summary  of  the 
application.  The  contplete  application 
may  be  obtained  for  a  fee  frmn  the  SECs 
Public  Refsrenoe  Brmch. 


Securities  Act  of  1933.  Bear  Steams,  one 
of  the  cosponsors  of  the  Equity 
Securities  Tnret,  sponsors  tfw  Trusts 
and  numerotis  other  unit  investment 
trusts.  Gruntai,  also  a  cosponsor  of  the 
Equity  Securities  Trust,  sponsors 
various  other  unit  investment  trusts 
with  Bear  Steams  (Bear  Steams  and 
Gnmtal  are  collectively  referred  to  as 
the  "Sponsors").  Each  Trust  is 
organized  under  a  Trust  Indenture  and 
Agreement  between  the  Tnist,  the 
Sponsors,  and  United  States  Trust 
Company  of  New  York  or  Bank  of  New 
York,  as  trustee,  which  varies  from 
Trust  to  Trust. 

2.  On  August  28, 1991,  the  SEC  issued 
an  order  (the  "Prior  Order") '  permitting 
unitholders  of  die  Trasts,  except  the 
Equity  Securities  Trust,  to  exchange 
their  units  for  units  in  another  available 
Trust  or  Trusts,  except  the  Equity 
Seciuities  Trust,  upon  payment  of  a 
reduced  sales  charge,  llie  Prior  order 
also  permits  a  conversion  offer  in  which 
the  unitholders  of  any  registered  unit 
investment  trust  for  which  there  is  no 
active  secondary  market  may  redeem 
their  units  with  their  respective  tnistees 
and  ai^ly  the  proceeds  to  the  purchase 
of  units  of  one  or  more  of  the  Trusts, 
except  the  Equity  Securities  Trust,  upon 
payment  of  the  same  reduced  sales 
charge. 

3.  The  Equity  Securities  Trust  is  a 
newly  formed  unit  investment  trust 
consisting  of  a  portfolio  of  common 
stock,  convertible  securities.  American 
Depository  Receipts,  and  contracts  and 
fluids  for  the  purchase  of  such 
securities.  The  Equity  Securities  Trust 
depouts  its  securities  with  the  trustee, 
in  exchange  Cor  certificates  representing 
undivided  interests  or  units  in  the 
principal  and  net  income  of  the  Equity 
Securities  Trust  in  the  ratio  ol  one 
hundred  units  for  the  indiratwd  initial 
aggregate  value  of  securities  of  the 
Equity  Securities  Trust 

4.  During  the  initial  public  offering 
period,  units  of  the  Trust  are  sold  at  a 
sales  charge  ran^ng  from  3.5%  to  5.5%, 
dep>ending  on  the  Trust.  Abject  to 
certain  specified  vokune  discounts  for 
purchases  exceeding  a  certain  number 
of  units. 

5.  The  Sponsors,  although  not 
obligated  to  do  so.  maintain  a  secondary 
market  for  the  units  of  all  the  existing 
Trusts  after  the  initial  pubUc  offering 
has  been  completed.  The  Sponsors  uso 


Applicaat'a  1 

1 .  The  Trusts  are  registered  mder  the 
Act  as  unit  inrestoneBt  trust,  and  their 
units  of  intwest  ase  leglJtMed  under  the 


*  Inveatmenl  Company  Act  ReWu  No*.  18254 
(Aug.  1.  1991)  (notice)  and  1BZ90  (Aug.  28.  1991) 
(ordor).  The  Prior  Oraer  unoiraM  tivD  preriotts 
ordan:  biraatouBt  ''"■j")'  Act  Kalaaa*  Noa. 
11143  (Ape  2a.  19ao)(aaliea)aDd  111M  (May  23. 
1980)  (order):  and  Invastnant  Company  Act  galea la 
No*.  11715  (Apr.  1.  IWl)  (notice)  and  117S4  (Apr. 
2v,  IvB  I )  forcter). 


intend  to  maintain  a  secondary  market 
for  any  new  Trusts  after  the  initial 
public  offering  has  been  completed.  The 
secondary  market  repurchase  and 
reoff^er  price,  both  during  and  after  the 
initial  public  offering  period,  will  be 
based  on  the  bid  prices  of  the  Tmst's 
portfolio  securities.  Any  units 
repurchased  by  the  Sponsors  in  the 
secondary  market  may  be  redeemed  by 
the  Sponsors  if  the  Spons(»s  deem  such 
redemption  to  be  in  their  best  interest. 
If  a  market  for  the  imits  is  not 
maintained,  imitholders  will  be  able  to 
redeem  their  units  with  the  trustee  at  a 
price  based- on  the  aggregate  bid  side 
evaluation  of  the  Trust's  portfoHo 
securities. 

6.  Apphcants  propose  to  offer 
imitholders  of  the  lYusts  the  abiUty  to 
exchange  any  or  all  of  their  twits  for 
units  in  one  or  more  available  series  of 
the  Trusts  at  a  reduced  sales  charge  (the 
"Exchange  Privilege").  Pursuant  to  the 
Exchange  Privilege,  the  Sponsors' 
repurchase  price  during  the  initial 
offering  period  of  the  units  being 
surrendered  will  be  based  on  the 
agg^'^gats  offer  price  of  the  Trust's 
portfoho  securities,  and,  if  the  initial 
offering  period  has  been  completed,  v^U 
be  based  on  the  aggregate  bid  price  of 
the  Tmst's  porifoUo  seciuities.  Units  in 
a  Trust  then  will  be  sold  to  the 
unitholder  at  a  price  based  on  the 
aggregate  offer  price  of  the  securities  in 
the  Trust  portfolio  during  the  initial 
public  offering  period  of  the  Trust  (or 
based  on  the  aggregate  bid  price  of  the 
securities  in  the  Trust  porlfoUo  if  the 
initial  pubUc  offering  period  has  bem 
completed)  plus  accmed  interest  and  a 
reduced  sales  charge. 

7.  The  Sponsors  reserve  the  right  to 
suspend,  modify,  or  terminate  the 
Exchange  Privilege.  The  Sponsors  will 
provide  unitholders  with  60  days  prior 
written  notice  of  any  termination  or 
material  amended  to  the  Exchange 
Privilege,  except  as  provided  in 
condition  3  below. 

8.  Applicants  also  propose  to  offer  a  ■. 
conversion  offer  (the  ■"Conversion 
Offer")  to  all  unitholders  of  any 
registered  imit  investment  trust  in 
which  there  is  no  active  secondary 
market  (a  "Redemption  Trust"). 
Pursuant  to  the  Conversion  Offer, 
unitholders  may  elect  to  redeem  units  of 
a  Redemption  Trust  at  the  redemption 
drive  determined  as  set  forth  in  the 
relevant  Redemption  Trust's  prospectus 
and  apply  the  proceeds  of  the 
redemption  to  the  purchase  of  available 
units  of  one  or  more  series  of  the  Trust 
The  purchase  price  fta  units  of  a  series 
of  a  Trust  will  be  based  on  the  aggregate 
offer  of  the  Triist'a  pcHtioiio  securities 
during  its  initial  offering  period,  or  at  a 


price  based  on  the  aggregate  bid  price  of 
the  Tmst's  portfolio  securities  if  the 
initial  public  offering  period  of  the 
Tmst  has  been  completed,  and  will 
include  accrued  interest  and  a  reduced 
sales  charge. 

9,  The  Sponsors  reserve  the  right  to 
modify,  suspend,  or  terminate  the 
Conversion  Offer  at  any  time  without 
prior  notice  to  unitholders  of  a 
Redemption  Trust. 

10.  The  Exchange  Privilege  and 
Conversion  Offer  are  substantially 
similar  in  all  respects  to  the  exchange 
privilege  and  conversion  offer  already 
approved  by  the  SEC  in  the  Prior  Oder. 
except  the  Equity  Securities  Tmst,  as  a 
newly  formed  Tmst,  was  not  in 
existence  at  the  time  that  order  was 
issued.  The  requested  relief  is  necessary 
to  enable  the  Equity  Securities  Tmst  to 
offer  the  same  exchange  privilege  to  its 
imitholders  as  is  already  permitted  to 
imitholders  of  the  other  Trusts  pursuant 
to  the  Prior  Order,  and  to  revise  the 
reduced  sales  charge  under  the 
Exchange  Privilege  and  Conversion 
Offer  to  be  an  amount  equal  to  a 
percental  of  the  public  offering  price 
for  each  unit  (or  per  1.000  units  for 
Mortgage  Securities  Tmst  or  per  100 
units  for  Equity  Securities  Tmst).  The 
requested  reliejf  will  supersede  the  Prior 
Order  in  its  entirety. 

AppUcanta'  Legal  Analysis 

1.  Section  11(a)  of  the  Act  requires 
SEC  approval  of  an  offer  to  exchange 
securiUes  between  open-end  investment 
companies  of  the  exchange  occurs  on 
any  basis  other  than  the  relative  net 
asset  values  of  the  Securities  to  be 
exchanged.  Section  11(c)  of  the  Act 
makes  section  11(a)  applicable  to  any 
type  of  exchange  offer  of  securities  of 
registered  unit  investment  tmsts  for  the 
securities  of  any  other  investment 
company,  irrespective  of  the  basis  of 
exchange. 

2.  Applicants  believe  that  the 
Exchange  Privilege  provides  investors 
with  a  convenient  means  of  transferring 
their  interests  at  a  reduced  sales  charge, 
as  their  individual  investment 
objectives  change,  into  series  of  the 
Tmst  that  are  better  suited  to  meet  these 
changing  investment  Directives. 
Applicants  also  state  that  the 
Conversion  Offer  provides  investors 
with  a  means  by  which  unitholders  of 

a  unit  investment  trust  in  which  there 
is  no  active  secondary  market  can 
redeem  those  units  and  invest  the 
proceeds  therefrom,  at  a  reduced  sales 
charge,  into  units  of  the  trasts. 


Applicants'  ConditioM 

The  Applicants  agree  to  the  following 
conditions  in  any  order  granting  the 
requested  reHef. 

1.  Participaiits  in  the  Exchange 
Privilege  and  Conversion  Offer  for  the 
Tmsts  will,  in  the  puirchase  and  sale  of 
units  of  the  Tmsts,  be  subject  to  the 
same  portfolio  pricing  terms  as  are  set  . 
forth  in  the  prospectus  for  each  Trust 
and  will  purchase  and.  sell  imits  of  the 
Tmsts  based  on  the  same  portfolio 
pricing  terms  as  all  other  investors  who 
purchase  and  sell  units  of  the  Trusts 
through  the  Sponsors  or  the 
underwriters  in  regular  transactions. 

2.  The  prospectus  for  eadi  Tmst  and 
any  sales  literature  or  advertisement 
that  mentions  the  existence  of  the 
Exchange  Privilege  will  disclose  that  tb«' 
Exchange  Privilege  is  subject  to 
termination  and  that  its  temis  are 
subject  to  change. 

3.  Whenever  the  Exdiange  Privilege  is 
to  be  terminated  or  its  terms  are  to  be 
amended  materially,  any  holder  of  a 
security  subject  to  that  privilege  will  b«? 
given  prominent  notice  of  the 
impending  termination  or  amendment 
at  last  60  days  prior  to  the  date  of 
termination  or  the  effective  date  of  the 
amendment,  provided  that: 

(a)  No  such  notice  need  be  given  if  the 
only  material  effiBct  of  an  amendment  is 
to  reduce  or  eliminate  the  sales  charge 
payable  at  the  time  of  an  exchange,  to 
add  one  or  more  new  series  eligible  for 
the  Exchange  Privilege,  or  to  delete  a 
series  which  has  terminated,  and 

(b)  No  notice  need  be  given  if,  under 
extraordinary  circumstances,  either — 

(i)  There  is  a  suspension  of  the 
redemption  of  units  of  a  Trust  under 
section  22(e)  of  the  Act  and  the  mles 
and  regulations  thereunder,  or 

(ii)  A  Tmst  temporarily  delays  or 
ceases  the  sale  of  its  units  because  it  is 
imable  to  invest  amounts  effectively  in 
accordance  with  applicable  investment 
objectives,  policies  and  restrictions. 

4.  During  the  60  day  period  described 
in  condition  3  above,  the  Sponsors  will 
maintain  a  secondary  market  in  units 
that  could  be  acquired  by  affected 
unitholders. 

5.  The  applicable  sales  charge  for  th** 
purchase  of  units  of  a  Tmst  for  Tmst 
imitholders  who  wish  to  exercise  the 
Exchange  Privilege  within  the  first  five 
months  from  the  date  of  their  purchase 
of  units  of  a  Tmst,  where  the  applicable 

Eublic  offering  price  for  the  Tmst  units 
eing  purchased  includes  higher  sales 
charges  than  the  sales  charges 
applicable  to  the  units  being  exchanged, 
will  be  the  greater  of  the  reduoed  sales 
charge  (up  to  1.5%  of  the  pubhc  offering 
priceof  radi  unit  (or  per  14KM)  units  for 
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Mortgage  Securities  Trust  or  per  100 
units  for  the  Equity  Securities  Trust)),  or 
an  amount  which,  when  coupled  with 
the  sales  charge  actually  paid  on 
purchase  of  the  units  being  exchanged, 
would  equal  the  sales  charge  applicable 
to  direct  purchases  of  the  quantity  of 
Trust  units  being  acquired,  determined 
as  of  the  date  of  the  exchange. 

6.  The  applicable  sales  charge  for  the 
purchase  of  units  of  a  Trust  for 
Redemption  Trust  unitholders  who 
Miish  to  exercise  the  Conversion  Offer 
within  the  Rrst  five  months  &x>m  the 
date  of  their  purchase  of  units  of  a 
Redemption  Trust,  where  the  applicable 
public  o^ering  price  for  the  Trust  units 
being  purchased  includes  higher  sales 
charges  than  the  sales  charges 
applicable  to  the  units  being  converted, 
will  be  the  greater  of  the  reduced  sales 
charge  (up  to  1.5%  of  the  price  of  each 
unit  (or  per  1.000  units  for  Mortgage 
Securities  Trust  or  per  100  units  for  the 
Equity  Securities  Trust)),  or  an  amount 
which,  when  coupled  with  the  sales 
charge  actually  paid  on  purchase  of  the 
units  being  converted,  would  equal  the 
sales  charge  applicable  to  direct 
purchases  of  the  quantity  of  Trusts  units 
being  acquired,  determined  as  of  the 
date  of  the  conversion. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
autliority. 

fonathaa  G.  Katz. 

Secretary. 

|FR  Doc  94-27164  Filed  lt-1-94;  8:45  am| 
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pnwestment  Company  Act  Releaaa  No. 
20661:  S1 1-6592] 

Fund  Alabama,  Inc.;  Notica  of 
AppUcatlon 

October  26.  1994. 

AQENCV:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  ("the  Act"). 

APPtlCANT:  Fund  Alabama,  Inc. 
RELEVANT  ACT  SECTION:  Order  requested 

under  section  8(f) 

SUMMARY  OF  APPUCATION:  Applicant 
requests  an  order  declaring  it  has  ceased 
to  be  an  investment  company  under  the 
Act. 

FIUNQ  DATES:  The  application  for 
deregistration  was  flled  on  December 
18.  1991.  amended  on  March  31, 1992 
and  October  7,  1994. 
HEARMQ  OR  NOTTiCATION  OF  HCAMNO:  An 
order  granting  the  application  will  be 
iaaued  unless  the  SEC  orders  a  hearing. 


Interested  persons  may  request  a 
bearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  21, 1994  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  %vriter's  interest,  the  reason  for  the 
request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  %vriHng  to  the  SEC's 
Secretary. 

ADDRESSES:  S«creUry,  SEC.  450  Fifth 
Street  NW.,  Washington.  DC  20549. 
Applicant.  Fund  Alabama,  Inc..  1901 
Sixth  Avenue  North.  Suite  2100, 
Birmingham.  Alabama  35203. 
FOR  FURTHER  INFORMATKM  CONTACT:  Fran 
Follack-Matz,  Senior  Attorney  at  (202) 
942-0570,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  at  the  SEC's  Public 
Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  registered  as  a  closed- 
end  management  investment  company 
that  was  incorporated  under  the  la«vs  of 
the  State  of  Delaware.  On  May  27, 1988, 
applicant  filed  a  Notification  of 
Registration  on  Form  N-8A,  pursuant  to 
section  8(a)  of  the  Act.  On  June  8, 1988, 
applicant  filed  a  registration  statement 
on  Form  N-2  pursuant  to  both  the 
Securities  Act  of  1933  and  section  8(b) 
of  the  Act.  On  August  11, 1988.  this 
registration  statement  became  effective 
registering  700,000  shares  of  common 
stock,  $.01  par  value  per  share,  and 
applicant  commenced  the  initial  pubhc 
offering  of  the  stock  as  soon  as 
practicable  thereafter. 

2.  On  March  29, 1991,  the  applicant's 
board  of  directors  adopted  a  resolution 
recommending  liquidation  and 
dissolution  of  applicant.  On  or  about 
April  26. 1991.  a  proxy  statement 
describing  the  proposed  Plan  of 
Complete  Liquidation  and  Dissolution 
("the  Plan")  and  relating  to  the  annual 
meeting  of  shareholders  to  be  held  on 
May  20, 1991 .  was  mailed  to  all 
shareholders  of  record.  Applicant's 
shareholders  approved  the  Plan  at  the 
annual  meeting  of  shareholders. 

3.  On  May  21, 1991,  applicant 
commenced  the  sale  of  its  portfolio 
securities,  and  sold  all  of  its  sectirities 


by  June  30. 1991.  Applicant's  common 
stock  ceased  trading  on  the  NASDAQ, 
National  Market  System  as  of  the  close 
of  business  on  May  20. 1991.  the  date 
its  shareholders  approved  the  Plan. 

4.  As  of  May  20. 1991,  applicant's 
700.100  shares  of  common  stock 
outstanding  were  held  by  405  record 
shareholders.  As  of  May  17,  1991, 
applicant's  common  stock  had  a  net 
asset  value  per  share  of  $10.0365 
($7,026,553.65  in  the  aggregate). 

5.  On  July  23, 1991,  in  accordance 
with  the  Plan,  applicant's  board  of 
directors  authorized,  and  applicant 
deposited  with  AmSouth  Bank  N.A.,  of 
Birmingham,  Alabama  ("the  Liquidating 
Agent"),  the  amount  of  $6,825,975.00 
for  payment,  at  $9.75  per  share,  of  the 
first  liquidating  distribution  to  all 
shareholders  of  record  as  of  May  20. 
1991.  The  Liquidating  Agent  paid  this 
first  liquidating  distribution  to 
applicant's  shareholders  upon  receipt  of 
their  respective  stock  certificates  or 
satisfactory  lost  share  affidavits  and 
indemnity  agreements. 

6.  On  November  4, 1991,  applicant's 
board  of  directors  authorized  a  final 
liquidating  distribution  in  the  amount  of 
$88,842.69,  representing  $.1269  per 
share,  for  payment  to  those  shareholders 
entitled  to  receive  the  first  distribution. 
On  November  8. 1991,  the  Liquidating 
Agent  made  this  final  distribution.  Six 
shareholders,  owning  a  total  of  440.4062 
shares  delivered  their  stock  certificates 
and  properly  executed  letters  of 
transmittal  after  November  8. 1991  and 
received  their  distributions  ($4,349.85 
in  the  aggregate,  $9.8769  per  share)  at 
various  times  after  November  8, 1991. 

7.  Pursuant  to  a  resolution  of  the 
board  of  directors,  the  Fund  created  a 
liquidating  trust  to  pay  off  its  creditors. 
$67,340.55  was  transferied  to  the  trust 
shortly  after  its  creation.  All  expenses  of 
liquidation  have  been  paid,  however, 
and  no  funds  remain  in  the  liquidating 
trust. 

8.  Applicant's  expenses  for 
liquidating  were  approximately  $24,549 
in  legal  fees  and  costs,  $11,608  in 
accounting  fees  and  costs,  $4,125  in 
printing  fees  and  costs,  and  $4,000  in 
directors'  fees,  all  of  which  expenses 
were  allocated  to  applicant. 

9.  Applicant  pain  $12,143^92  in 
brokerage  commissions  following 
approval  of  the  Plan.  Of  that  amount. 
$11,743.92  was  paid  to  Sterne.  Agee  & 
Leach.  Inc.  of  Birmingham,  Alabama. 
Sterne,  Agee  ft  Leach,  Inc.  is  an 
"affiUated  person"  as  that  term  is 
defined  in  section  2(a)(3)  of  the  Act.  of 
applicant  and  of  Sterne.  Agee  ft  Leach 
Investment  Advisors.  Inc..  applicant's 
investment  adviser.  $400.00  in 
brokerage  commissions  was  paid' to 


Porter.  White  ft  Yardley.  b^  which  is 
not  an  "affiliated  person"  ^applicant 
or  Steme,  Agee  ft  Leach  Investment 
Advisors,  Inc.  Applicant  represents  that 
the  commissions  charged  by  Steme, 
Agee  ft  Leach  Investment  Advisors.  Inc. 
and  by  Porter,  White  and  Yardley,  Inc. 
were  competitive  with  the  brokerage 
commissions  and  fees  charged  by  other 
brokers  for  similar  transactions  and 
were  consistent  with  section  17(e)  of  the 
Act. 

10.  Applicant  has  no  shareholders, 
assets  or  liabilides.  Applicant  is  not  a 
party  to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  It  propose  to  engage,  in  any 
business  activities  other  dian  those 
necessary  to  wind  up  its  affairs. 

For  the  SBC,  by  the  Divtskn  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  Of  tha  Sacratary 

Privacy  Act  of  1974  DOT/ALL  10  Dabt 
CoHacHon  FMa 

The  Department  of  Transportation 
(DOT)  proposes  to  add  a  new  record 
system  to  its  inventory  of  systetns  of 
records  notices. 

Any  person  or  agency  may  submit 
written  comments  on  the  proposed 
system  to  the  Depwrtment  of 
Transportation,  Office  of  the  Secretary, 
B-30.  Attn:  Steve  Swanson,  400  Seventh 
Street  SW,  Washington,  DC  20590. 
Comments  to  be  considered  must  be 
received  by  December  6, 1994. 

If  no  comments  are  received,  the 
proposed  system  will  become  effective 
on  the  above  mentioned  date.  If 
comments  are  received,  the  comments 
will  be  considered  and  wiiere  adopted, 
the  document  will  be  republished  with 
the  change. 

issued  in  Washington.  DC,  October  24. 
1994. 

Jon  H.  Seymour, 

Assistant  Secretary  for  AdministmLon. 

Narrative  Statement  (mr  tlie  Department 
of  Transportation 

Office  of  the  Secretary 

The  Office  of  the  Secretary  of 
Transportation  proposes  to  add  the 
record  system.  DOT/ALlr-10.  Debt 
Collection  File.  The  purpose  of  the 
system  is  the  administrative 
management  and  collection  of 
delinquent  debts.  The  ddt>u  include 


past  due  loan  payments,  overpayments. 
fines,  penalties,  fees,  damages,  interest, 
leases,  sales  of  reel  or  personal  prt^perty, 
etc.,  due  to  the  Department  of 
Transportation  and  debts  due  to  other 
Federal  departments  and  agencies  that 
may  be  referred  to  the  Department  of 
Transportation  for  collection  to  the 
extent  the  Department  of  Transportation 
controls  funds  due  the  debtor. 

The  authority  for  the  maintenance  of 
this  system  is  the  Federal  Qaims 
Collection  Act  of  1966,  Pub.  L.  8»-^508; 
Debt  Collection  Act  of  1982,  Pub.  L.  97- 
365;  and  Executive  Orders  9397  and 
11222. 

Individuals  receiving  benefits  in  the 
form  of  salary  and/or  other  forms  of 
ctMnpensation  already  have  disclosed 
the  subject  information  to  a  federal 
agency:  therefore  this  system  presents 
no  undue  threat  to  privacy  rights  of 
individuals. 

A  description  of  the  steps  taken  to 
safeguard  these  records  is  given  under 
the  ^propriate  beading  of  the  Federal 
Register  system  of  records  notice. 

No  dianges  to  existing  procedural  or 
exemption  ndes  are  reqtiired  for  this 
proposed  new  system. 

Ine  purpose  of  this  report  is  to 
comply  with  the  Office  of  Managostoat 
and  Budget  Circular,  A-130,  Appendix 
I.  dated  Jime  25, 1993. 

DOT/ALL-10 

svstemname: 
Debt  Collection  File 

SVSrm  LOCATION: 

Federal  Aviation  Administration, 
General  Ledger  Branch,  Mike  Monroney 
Aeronautical  Center.  6500  S.  MacArthur 
Blvd.,  Oklahoma  Qty,  OK  73125. 


CATEOOraa  or  MOmOUAtS  COVERCD  av  TMC 

SYSTEM: 

Persons  currently  or  formerly 
associated  with  the  Department  of 
Transportation  (DOT)  who  are 
financially  indexed  to  the  U.S. 
Government  under  some  particular 
service  or  program  of  the  DOT  other 
than  imder  a  contract  Individuals  may 
include  current,  retired;  or  formerly 
employed  DOT  persomiel  or  personnel 
from  other  Federal  agencies. 

CATEQOItlES  OF  RECOINM  M  TME  SYSTBN: 

Information  varies  depending  on  the 
individual  debtor,  and  includes  the 
history  of  debt  collection  activity  on  the 
individual.  Normally,  the  name.  Social 
Security  Number  (SSN),  address, 
amount  of  debt  or  delinquent  amount, 
basis  of  the  debt,  date  debt  arose,  office 
referring  debt,  collection  efforts,  credit 
reports,  debt  collection  letters  and 
correspondence  to  or  from  the  debtor 


relating  to  the  debt.  Coirespondence 
with  employing  agencies  of  debtors  or 
Office  of  Personnel  Management  or 
Department  of  Defense,  as  appropriate, 
requesting  that  action  begin  to  collect 
the  delinquent  ddM  thro^h  voluntary 
or  involuntary  ofbet  {HtKedures  against 
the  employee's  salary  or  compensation 
due  a  retiree. 

AUTHOmrV  FOR  MAMTENANCC  OF  THE  SYSTBt 

Federal  Claims  Collection  Act  of  1966 
(Pub.L  89^08),  31  U.S.C  Chapter  37, 
Subchapter  I  (General),  and  Subchapter 
n  (Claims  of  the  United  States 
Government);  Debt  Collection  Act  of 
1982  (Pub.L.  97-365);  5  U.S.C  5514, 
bistallment  Deduction  ba  Indebtedness 
(salary  offset):  section  206  of  Executive 
Order  11222;  Executive  Order  9397;  and 
49  CFR  part  92.  Salary  Oftet  (DOT). 

PURPOSES: 

For  the  administrative  management 
and  collection  of  all  delinquent  debts, 
including  past  due  loan  payments, 
overpayments,  fines,  penalties,  fees, 
damages,  interest,  leases,  sales  of  real  or 
personal  property,  etc,  due  to  the  DOT 
and  debts  due  to  other  Fedoal 
d^iartments  and  agencies  that  may  be 
referred  to  the  DOT  for  collection  to  the 
extent  DOT  controls  funds  due  the 
debtor. 

This  system  provides  for  the 
implementation  of  the  salary  offset 
provisions  of  5  U.S.C  5514,  the 
administrative  offset  provisions  of  31 
U.S.C  3716  and  the  provisions  of  the 
Federal  Claims  Collection  Standards 
(FCCS).  It  applies  to  personal  rather 
than  contract  debts.  Guidance  r^arding 
contract  debts  is  contained  in  the 
Federal  Acquisition  Regulation.  Records 
in  this  record  system  are  subject  to  use 
in  authorized  and  approved  computer 
matching  programs  regulated  under  the 
Privacy  Act  of  1974  (5  U.S.C  552a),  as 
amended,  for  debt  collection  purposes. 

ROUTSK  uses  OF  RECORDS  MAMfrAaCO  a«  THE 
SYSTBI,  MCLUOMO  CATEGONC8  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

a.  To  the  U.S.  General  Accounting 
Office  (GAO),  Department  of  Justice. 
United  States  Attorney,  or  other  Federal 
agencies  for  further  collection  action  on 
any  delinquent  account  when 
circumstances  warrant 

b.  To  a  debt  collection  agency  for  the 
purpose  of  collection  services  to  recover 
monies  owed  to  the  U.S.  Government 
under  certain  programs  or  services 
administered  by  the  DOT. 

c.  Debtor's  name.  Social  Security 
Number,  the  amount  of  debt,  and  the 
history  of  the  debt  may  be  disclosed  to 
any  Federal  agency  where  the 
individual  d^or  is  employed  or 
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receiving  some  form  of  remuneration  for 
the  purpose  of  enabling  that  agency  to 
collect  a  debt  owed  the  U.S. 
Government  on  DOT'S  behalf  by 
counseling  the  debtor  for  voluntary 
repayment  or  by  initiating 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  CoUecUon  Act  of  1982  (Pub.L  97- 
363). 

d.  To  the  Internal  Revenue  Service 
(IRS)  by  computer  matching  to  obtain 
the  mailing  address  of  a  taxpayer  for  the 
purpose  of  locating  such  taxpayer  to 
collect  or  to  compromise  a  Federal 
claim  by  IX)T  against  the  taxpayer 
pursuant  to  26  U.S.C.  6103(m)(2)  and  in 
accordance  with  31  US.G.  3711.  3217. 
and  3718. 

Note:  Redisclosure  of  a  mailing  address 
from  the  IRS  may  be  made  only  for  the 
purpose  of  debt  collection,  including  to  a 
debt  collection  agency  in  order  to  facilitate 
the  collection  or  compromise  of  a  Federal 
claim  under  the  Debt  Collection  Act  of  1962. 
e.xcept  that  a  mailing  address  to  a  consumer 
reporting  agency  is  for  the  limited  purpose  of 
obtaining  a  conunercial  credit  report  on  the 
particular  taxpayer.  Any  such  address 
information  obtained  from  the  IRS  will  not  be 
used  or  shared  for  any  other  DOT  pltrpoae  or 
disclosed  to  another  Federal,  state,  or  local 
agency  which  seeks  to  locate  the  same 
individual  for  its  own  debt  collection 
purpose. 

e.  Data  base  information  consisting  of 
debtor's  name.  Social  Security  Number, 
and  amoimt  owed  may  be  disclosed  to 
the  Defense  Manpower  Data  Center 
(DMEX:).  Department  of  Defense,  the 
U.S.  Postal  Service  or  to  any  other 
Federal,  state,  or  local  agency  for  the 
purpose  of  conducting  an  authorized 
computer  matching  program  in 
compliance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended,  so  as 
to  identify  and  locate  delinquent 
debtors  in  order  to  start  a  recoupment 
process  on  an  individual  basis  of  any 
debt  owed  DOT  by  the  debtor  arising 
out  of  any  administrative  or  program 
activities  or  services  administered  by 
DOT. 

f.  Disclosure  .of  personal  and  Rnancial 
information  firom  this  system  on  current, 
retired,  or  former  employees  of  DOT  or 
U.S.  Coast  Guard  members  may  be  made 
to  any  creditor  Federal  agency  seeking 
assistance  for  the  purpose  of  that  agency 
requesting  volimtary  repayment  or 
implementing  administrative  or  salary 
offset  procedures  in  the  collection  of 
unpaid  financial  obligations  owed  the 
U.S.  Government  from  an  individual 
affiliated  with  the  DOT.  An  exception  to 
this  routine  use  is  an  individual's 
mailing  address  obtained  from  the  IRS 
pursuant  to  26  U.S.C.  6103(m)(2). 


IMCtOatmC  TO  CONSUME  MEP0NT»t0 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
record  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(0)  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  disclosure, 
once  determined  to  be  valid  and 
overdue,  is  limited  to  information 
necessary  to  establish  the  identity  of  the 
individual,  including  name,  address, 
and  taxpayer  identification  number 
(Social  Security  Number):  the  amount, 
status,  and  history  of  the  claim;  and  the 
agency  or  program  under  which  the 
claim  arose  for  the  sole  purpose  of 
allowing  the  consumer  reporting  agency 
to  prepare  a  commercial  credit  report. 

pouaes  «No  muctices  foa  stomnq, 

RCTRICVMQ.  ACCESSMO,  RCTAMMQ,  AND 
nSPOSINO  Of  RECOHOS  M  THE  SYSTEM: 

STOftAQE: 

The  storage  for  records  on  personal 
computers  is  kept  on  floppy  disks. 
Storage  on  microcomputers  is  first 
downloaded  onto  a  floppy  disk  and  then 
locked  in  a  file  cabinet.  Data  kept  in 
paper  file  folders  are  locked  in  file 
cabinets. 

RETVUEVAMLnV: 

Records  are  retrieved  by  name  or 
Social  Security  Number. 

SAFEQUAROS: 

Computers  provide  privacy  and 
access  limitation  by  requiring  a  user 
name  and  password  match.  "Hiese 
records  are  available  only  to  those 
persons  whose  official  duties  require 
such  access.  Records  are  kept  in  limited 
access  areas  during  duty  hours  and  in 
locked  cabinets  at  all  other  times. 

RETENTION  ANO  DISPOSAL: 

Records  axe  disposed  of  when  ten 
years  old  except  docmnents  needed  for 
an  ongoing  investigation  in  which  case 
the  record  will  be  retained  imtil  no 
longer  needed  for  the  investigation.  Data 
tracks  on  floppy  disks  are  overwritten  a 
minimum  of  three  times. 

SYSTEM  MA»UGER(S)  ANO  AOORESK 

Department  of  Transportation, 
Director,  Office  of  Financial 
Management  (B-30),  400  Seventh  Street. 
SW..  Washington,  DC  20590. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
particular  DOT  operating  administration 
or  component  in  care  of  the  "system 
location"  above.  Individual  should 


fumish  full  name,  Social  Security 
Number,  current  address  and  telephone 
number. 

RECORD  ACCESS  PnOCEOURES: 

Same  as  above. 

CONTESTtNO  RRORO  PROCEDURES: 

Same  as  above. 

RECOnO  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  the  individual,  creditor 
agencies.  Federal  employing  agency  of 
debtor,  collection  agencies.  Federal, 
state  or  local  agencies  furnishing 
identifying  information  and/or  address 
of  debtor,  as  well  as  other  internal  DOT 
records  such  as  payroll  information. 

EXamONS  CU^MEO  FOR  THE  SYSTBM: 

None. 
(PR  Doc.  94-27123  Filed  11-1-94:  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

(Docket  Na  94-B5:  Notice  1] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1993  BMW  840Ci 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  IXDT. 

ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993  BMW 
840Ci  passenger  cars  are  eligible  for 
importation. 

SUMMARY:  This  notice  annoimces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition      • 
for  a  decision  that  a  1993  BMW  840Ci 
that  was  not  originally  manufactiued  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments     - 
on  the  petition  is  December  2, 1994. 

ADDRESSES:  Comments  should  refer  to 
the  docket  nimiber  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109.  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm). 


FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 
SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108{c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  apphcable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  tbe^sis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Raster. 

Gtjampagne  Imports,  Inc.  oJLansdale, 
Peniilylvania  (Registered  Importer  No. 
R-90-009)  has  petitioned  NHTSA  to 
decide  whether  1993  BMW  840Ci 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  Champagne  believes  is 
substantially  similar  is  the  1993  BMW 
850Ci.  Champagne  has  submitted 
information  indicating  that  Bayerische- 
Motoren  Werke  A.G.,  the  company  that 
manufactured  the  1993  BMW  SSOCi, 
certified  that  vehicle  as  conforming  to 
all  applicable  Federal  motor  vehicle 
safety  standards  and  offered  it  for  sale 
in  the  United  States. 

The  petitioner  contends  that  it 
carefully  compared^ the  840Ci  to  the 
850Ci,  and  foimd  the  two  models  to  be 
substantially  similar  with  respect  to 
compliance  with  most  applicable 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  1993  model  840Ci, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 


standards  in  the  same  manner  as  the 
1993  model  850Ci  that  was  offered  for 
sale  in  the  United  States,  or  is  capable 
of  being  readily  altered  to  conform  to 
those  standards. 

Specifically,  the  petitioner  claims  that 
the  1993  model  840Ci  is  identical  to  the 
certified  1993  model  850Ci  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *.  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses.  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  112  Headlamp  Concealment 
Devices,  113  Hood  Latch  Systems.  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
203  Impact  Protection  for  the  Driver 
From  the  Steering  Qpntrol  System.  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies.  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windsheld  Retention,  214  Side  Door 
Strength,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  1993  BMW  840Ci  complies  with  the 
Bumper  Standard  found  in  49  CFR  Part 
581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  installation  of  a  seat  belt 
warning  lamp;  (c)  recalibration  of  the 
speedometer/odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarker/ 
reflector  assemblies;  (c)  installation  of 
U.S.-model  taillamp  assemblies;  (d) 
installation  of  a  high  mounted  stop 
lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirrors: 
Replacement  of  the  passenger  side  rear 
view  mirror,  which  is  convex,  but  lacks 
the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  buzzer  microswitch  in 


the  steering  lock  assembly,  and  a 
warning  buzzer. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VLN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing-actuated  microswitch 
inside  the  driver's  seat  beh  retractor;  (b) 
installation  of  an  ignition  switch- 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  installation  of  factory- 
supplied  driver's  and  passenger's  side 
knee  bolsters  to  augment  the  vehicle's 
passive  restraint  system.  The  petitioner 
states  that  the  remaining  components  of 
the  vehicle's  passive  restraint  system, 
consisting  of  driver's  and  passenger's 
side  air  bags,  control  imit,  and  impact 
sensor,  have  part  numbers  identical  to 
those  found  on  the  U.S.  certified  1993 
model  850Ci. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  ftiel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  nimiber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street,  S.W., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C  30141  (a)(l){A)  and 
(b)(1);  49  CFR  593.8:  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  24, 1994. 
William  A.  Bodily, 

Associate  Administrator forEnforcement. 
(FR  Doc.  94-27147  Filed  11-1-94;  8:45  ami 
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(Dock*!  N*.  t^-M;  Noltea  1) 

Recdpt  of  Petition  for  Decision  That 
Nonconfonning  1993  Marcedas-Benz 
300CE  Convartlbia  Pasaangar  Cars  Ara 
Eligfbla  for  frnportatlon 

AOatCV:  National  Hi^way  Tnmc 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1993 
MeicedeeBeoz  300CE  convertible 
passenger  cars  are  eligible  for 
importation. 

SUMMAMT:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1993  Mercedes- 
Benz  300CE  convertible  that  was  not 
originally  manufsctnred  to  comply  with 
all  apphcable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  2, 1994- 
AOOnESSES:  Comments  should  refer  to 
the  dodcet  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St. 
S\V..  Washington.  DC  20590.  [Docket 
hours  are  from  9:30  am  to  4  pm) 
FOn  FURTHER  »IK)M«ATION  COIfTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPt.EMENTART  mFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3Mi)(I)  of  the 
htatiooal  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  mcmufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a    ' 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be  , 

compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  fior  ebgibtUty  decisions  may 
be  submitted  by  either  manufocttners  or 


importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
aRords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  ckxe  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  th^  it  has 
received,  whether  the  vehicle  is  ehgible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports.  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1993  Mercedes-Benz  300CE  convertible 
passenger  cars  (Model  ID  124.061)  are 
eligible  for  importation  into  the  United 
States.  The  vehicle  which  Champagne 
believes  is  substantially  similar  is  the 
1993  Mercedes-Benz  300CE  convertible 
that  was  manufactured  for  importation 
into,  and  sale  in,  the  United  sitates  and 
certified  by  its  manufacturer,  Daimler 
Benz  A.G.,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S  certified  1993 
Mercedes-Benz  300CE  convertible  to  its 
U^.  certified  counterpart,  and  found  the 
two  vehicle  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

Champagne  submitted  inlormation 
with  its  petition  intended  to 
demonstrate  that  the  non-US.  certified 
1993  Mercedes-Benz  300CE  convertible, 
as  originally  manufactured,  conforms  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  mannur  as  its  U.S. 
certified  counterpart,  or  is  capable  of 
being  readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  diat 
the  non-U.S.  certified  1993  Mercedes- 
Benz  300CE  convertible  is  identical  to 
its  U.S.  certified  counterpart  with 
respect  to  compliance  with  Standards 
Nos.  102  Transmission  Shift  lever 
Sequence  •  *  •.,  103  Defrosting  and 
Befogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems,  105 
Hydrauhc  Brake  Systems,  106  Brake 
Hoses.  107  Reflecting  Surfaces.  109  New 
Pneumatic  Tires.  113  Hood  latch 
Systems.  116  Brake  Fluid.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seeif  Belt 


Assemblies.  210  Seat  Belt  Assembly 
Anchorages.  2^1  Wheel  Nuts.  Wheel 
Discs  and  Hubcaps.  212  Windshield 
Retention,  216  Roof  Crush  Resistance, 
219  Windshield  Zone  Intrusion,  and  302 
Flammabiiity  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U^.  certified  1993  Mercedes- 
Benz  300CE  convertible  complies  with 
the  Bumper  Standard  found  in  49  CFR 
Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp  that  displays  the  seat  belt 
warning  symbol:  (c)  recalibration  of  the 
speedometer/ odometer  from  kilometers 
to  miles  per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealeid 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarkers;  ' 
(c)  installation  of  U.S.-model  taillamp 
assemblies:  (d)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
Replacement  of  the  passenger  side 
rearview  mirror,  which  is  convex  but 
lacks  the  required  warning  statement. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  ia^ 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number:  Installation  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VTN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  Is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  206  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor,  (b) 
Installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  with  a  U.S.-model 
component;  fd)  installation  of  a  U.S.- 
model  driver's  side  knee  bolster, 
passenger  side  air  bag,  passenger  side 
knee  pad,  dual  air  bag  control/sensor 
imit,  and  dual  air  bag  wiring  harness. 


The  petitioner  stated  that  each  of  the 
passive  restraint  system  components 
that  are  to  be  added  to  the  vehicle  will 
have  part  numbers  that  are  identical  to 
those  found  on  the  U.S.  certified  1993 
Mercedes-Benz  300CE  convertible. 

Standard  No.  214  Side  Door  Strength; 
Installation  of  reinforcing  beams. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fiiel  tank  and  the  evaporative  emissions 
collection  canister. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  munber  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109,  400  Seventh  Street  SW., 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  l.SO  and  501.8. 

Issued  on:  October  24, 1994. 
William  A.  Boehly. 

Associate  Administrator  for  Enforcement. 
|FR  Doc,  94-27146  Filed  11-1-94:  8:45  am) 
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[Docket  No.  94-87;  Notice  l] 

Receipt  of  Petition  for  Decision  That 
Nonconforming  1972 IMG-B  GT  Coupe 
Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1972  MG- 
B  GT  Coupe  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  aimounces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1972  MG-B  GT 
Coupe  that  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  is  eligible  for  importation  into 
the  United  States  because  (1)  it  is 
substantially  similar  to  a  vehicle  that 


was  originally  manufiacttued  for 
importaticm  into  and  sale  in  the  United 
States  and  that  was  certified  by  its 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  it  is  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  December  2, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

Under  49  U.S.C.  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Champagne  Imports,  Inc.  of  Lansdale. 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1972  MG-B  GT  Coupe  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which 
Champagne  believes  is  substantially  • 
similar  is  the  1972  MG-B  GT  Coupe  that 
was  manufactured  for  importation  into. 


and  sale  in,  the  United  States  and 
certified  by  its  manufacturer,  British 
Ley  land  Motor  Corp.,  Ltd.,  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1972 
MG-B  GT  Coupe  to  its  U.S.  certified 
coimterpart,  and  found  the  two  vehicles 
to  be  substantially  similar  with  respect 
to  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  the  non-U.S.  certified 
1972  MG-B  GT  Coupe,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
coimterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1972  MG-B  GT 
Coupe  is  identical  to  its  U.S.  certified 
counterpart  with  respect  to  comphance 
with  Standards  Nos.  102  Transmission 
Shift  Lever  Sequence  *  *  *.,  103 
Defrosting  and  Defogging  Systems.  1 04 
Windshield  Wiping  and  Washing 
Systems.  105  Hydraulic  Brake  Systems. 
106  Brake  Hoses,  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires.  113 
Hood  Latch  Systems,  1 16  Brake  Fluid, 
201  Occupant  Protection  in  Interior 
Impact.  202  Head  Restraints,  203 
Impact  Protection  for  the  Driver  From 
the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention.  216  Roof  Crush 
Resistance,  301  Fuel  System  Integrity, 
and  302  Flammability  of  Interior 
Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  installation  of  a  seat  belt 
warning  lamp. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assemblies  which  incorporate  sealed 
beam  headlamps;  (b)  installation  of 
U.S.-model  front  and  rear  sidemarkers; 
(c)  installation  of  U.S.-model  taillamp 
assemblies. 
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Standard  No.  110  Tin  Selection  and 
Rims:  Inttallatioo  of  •  tire  information 
placard. 

Standard  No.  Ill  Reanriew  Mirrors: 
Replacement  of  the  convex  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  buzzer  microswitch  and 
warning  buzzer  in  the  steering  lock 
assembly. 

Standard  No.  115  Vehich 
Identification  Number  Installation  of  a 
ViN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  118  Power-Operated 
Window  Systems:  Rewiring  of  the  power 
window  system  so  that  the  window 
transport  is  inoperative  when  the 
ignition  is  switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
in  the  driver's  seat  belt  retractor:  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  lamp  and 
buzzer. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  SW.. 
Washington,  DC  20590.  It  is  reouested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority  49  V.S.C.  30141  (aHDfA)  and 
(b)(  1 1: 49  CFK  S03A  delegations  of  authority 
at  49  CFR  1.90  and  901.8. 

Issued  on:  October  24, 1994. 
WiUian  A.  BmUjt, 

Associate  AdminisUator  for  Enforctment. 
fFR  Doc.  94-27145  Filed  11-1-94: 9:45  ami 
BILUNOCOeii 


[Dociwt  Na  M.«:  Nonce  11 

Receipt  of  PetMon  for  E)0cMon  That 
Nonconfonnlng  tMI  BMW  32St  4-Door 
Passenger  Car*  Are  Eligible  for 
Importafion 

AGENCY:  National  Highway  Traffic 
Safely  Administraticni.  DOT. 


ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconibrming  1991  BMW 
325i  4-Door  passenger  cars  are  eligible 
for  importation. 

SUIMARY:  This  notice  announces  receipt 
by  the  National  Highway  TrafRc  Safety 
Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1991  BMW  325i  4- 
Door  passenger  car  that  was  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
ceriiHed  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  2. 1994. 
ADDRESSES:  Comnrents  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section. 
Room  5109.  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St.. 
SW,  Washington,  DC  20590  [Docket 
hours  are  from  9:30  am  to  4  pmj 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPIXMBfTAm  MFORHATKM: 
Background 

Under  49  U.S.C  30141(a)(lMA) 
(formerly  section  108(cM3)(AMi)(I)  c^  the 
National  TraHic  and  Motor  Vehicle 
Safety  Act  (the  Act)),  a  motor  vehicle 
that  was  not  originally  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originaUy  manufactured 
for  importation  into  and  sate  in  the 
United  States,  certified  under  49  U.S.C. 
301 15  (formerly  section  1 14  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  niay 
be  subnutted  by  either  manufacturers  or 
importers  who  have  registered  writh 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  coounent  oo  the  petition. 
At  the  close  of  the  comment  period. 
NHTSA  decides,  on  the  basis  of  the 


petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
pubhshes  this  decision  in  \he  Federal 
Rmster. 

G&K  Automotive  Conversion.  Inc.  of 
Santa  Ana.  Cahfomia  ("G&K") 
(Ffegistered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
1991  BMW  325i  4-Door  passenger  cars 
are  eligible  for  importation  into  the 
United  States.  The  vehicle  which  G&K 
believes  is  substantially  similar  is  the 
1991  BMW  325i  4-Door  passenger  car 
that  was  manufactured  for  importation 
into,  and  sale  in.  the  United  States  and 
certified  by  its  manufactiuvr,  Bayerische 
Motoren-Werke  A.G.,  as  confomung  to 
all  applicable  Federal  motor  vehicle 
safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  the  non-U.S.  certified  1991 
BMW  325i  4-Door  passenger  car  to  its 
U.S.  certified  counterpart,  and  found  the 
two  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
Federal  motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-US.  certified  1991  BMW  325i 
4-Door  passenger  car,  as  originally 
manufactured,  conforms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  is  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1991  BMW  325i 
4-Door  passenger  car  is  identical  to  its 
U.S.  certified  counterpart  with  respect 
to  compliance  with  Standards  Nos.  102 
Transmission  Shift  Lever  Sequence 
*  *  *..  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  105  Hydraulic  Brake 
Systems.  106  Brake  Hoses,  107 
Reflecting  Surfaces,  109  New  Pneumatic 
Tires,  113  Hood  Latch  Systems.  116 
Brake  Fluid,  124  Accelerator  Control 
Systems,  201  Occupant  Protection  in 
Interior  Impact,  202  Head  Restraints, 
204  Steering  Control  Rearward 
Displacement,  205  Glazing  Materials, 
206  Door  Locks  and  Door  Retention 
Components.  207  Seating  Systems.  209 
Se(a  Belt  Assembiies.  210  Seat  Belt 
Assembly  Anchorages.  211  Wheel  Nuts. 
Wheel  Discs  and  Hubcaps,  212 
Windshield  Retention,  216  Roof  Crush 
Resistance,  219  Windshield  Zone 
Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 


marked  "Brake"  for  a  lens  with  aii  ECE 
symbol  on  the  brake  failure  indicator 
lamp;  (b)  placement  of  a  seat  belt 
symbol  on  the  seat  belt  warning  lamp 
lens;  (c)  recalibration  of  the 
speedometer/odometer  fi-om  kilometers 
to  miles  per  hour. 

Standard  No,  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.-model  headlamp 
assembhes  and  front  sidemaricers;  (b) 
installation  of  U.S.-model  taillamp 
lenses  which  incorporate  rear 
sidemarkers;  (c)  installation  of  a  high 
mounted  stop  lamp. 

Standard  No.  110  Tire  Selection  and 
Rims:  Installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview  Mirror. 
Replacement  of  the  convex  passenger 
side  rearview  miirar  with  a  U.S.-model 
component. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehicle 
Identification  Number  Installation  of  a 
VIN  plate  that  can  be  read  frcmi  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 
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Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  off. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  seat  belt 
warning  buzzer;  (b)  installation  of  a 
Type  1  seat  belt  in  the  rear  center 
designated  seating  position;  (c) 
installation  of  a  passive  restraint  system 
consisting  of  a  driver's  side  air  bag  and 
knee  bolster,  as  used  in  the  U.S. 
certified  1991  BMW  325i  4-Door 
passenger  car. 

Standard  No.  214  Side  Door  Strength: 
Installation  of  reinforonc  beams. 

Standard  No.  301  Fuel  System 
Integrity.  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

Additionally,  the  petitioner  states  that 
the  bumpers  on  the  non-U.S.  certified 
1991  BMW  325i  must  be  reinforced  to 
comply  with  the  Bumper  Standard 
found  in  49  CFR  Part  581.  The 
petitioner  also  states  that  because  the 
1991  BMW  325i  is  part  of  a  line  that  is 
subject  to  the  Federal  Motor  Vehicle 
Theft  Prevention  Standards  found  in  49 
CFR  Part  541.  a  theft  prevention 
certification  label  must  be  installed  on 


the  vehicle,  and  its  VIN  must  be 
inscribed  on  fourteen  major  car  parts. 

Interested  persons  are  invited  to  • 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section.  National  Hi^way 
Traffic  Safety  Administration.  Room 
5109.  400  Seventh  Street.  SW.. 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(aKl)(A)  and 
(bid);  49  CFR  593.8;  delegations  of  aulhoritv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  October  24. 1994. 
William  A.  BoeUy. 

Associate  Administrator  for  Enforcement. 
(FR  Doc.  94-27144  Filed  11-1-94;  8:45  amj 
BILLING  CODC  491«-6*-M 
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Sunshine  Act  Meetings 
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Vol.  59.  Na  211 
Wednesday.  November  2,  1994 


Corrections 


Federal  Register 

Vol.  59.  No.  211 

Wednesday,  November  2,  1994 


im  MCtion  ol  the  FEDERAL  REGISTER 
contains  notices  d  meetmgi  published  under 
the  "Govemmem  in  th«  Sunshine  AcT  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


AFWCAN  DCVELOPMENT  FOUNDATION 


Board  of  Directors  Meeting 


E:  11:00  A.M.-l  :00  P.M. 

PLACf :  ADF  Headquarters. 

DATE:  Friday,  November  4.  1994. 

STATUS:  Open. 

Agenda 

1 1 :00  Chairman's  Report 
11:10  President's  Report 
11:30    New  Business/ Act  ion  Items: 

Rwanda 

Bimindi 

National  Performance  Review  (NPR) 

Advisory  Council  Nominees 

Board  Meeting  Dales 
12:00    Special  Reports: 

Report  of  ADF's  lOlh  Anniversary 
Celebration 

Preliminary'  Report  on  the  Ten- Year 
Assessment 

Rrport  on  the  CLX)  Meeting  in  Nairobi 

R<*pon  on  the  Persons  with  Disabilities 
VVork.shop  in  Entebbe 
12:40    Executive  Session  (Closed) 
1:00    Adioumment 

If  you  have  any  questions  or 
'  comments,  please  direct  them  to  Ms. 
Janis  McColiim.  Executive  Assistant  to 
the  President,  who  ran  be  reached  at 
(202) 673-3916 

Gregory  RobcMtn  Smith. 

President. 

jFR  Doc.  94-27226  Filed  10-2S-94:  447  pm| 

BiujNO  COM  aiit-oi-r-ai 


D6PARTMENT  OF  JUSTICE 

UNITED  STATES  PAROLE  COMMISSION 

Public  Announcement 

Pursuant  To  The  Government  In  the 
Sunshine  Act 

(Public  Law  94-409)  |5  U.S.C.  Section 
552b] 

DATE  AND  TIME:  Friday,  October  14,  1994, 
10:00  a.m.,  by  telephone  conference 
call. 

PLACE:  5550  Friendship  Boulevard. 
Chevy  Chase,  Maryland.  20815. 
STATUS:  Closed— Meeting. 
MATTERS  considered:  The  following 
matter  will  be  considered  during  the 
closed  meeting: 

One  appeal  to  the  Commission  hom  a 
decision  by  the  National  Commissioners 
pursuant  to  a  reference  under  28  C.F.R.  2.27. 
This  case  was  originally  heard  by  an 
examiner  panel  wherein  the  individual 
applied  for  parole  consideration. 

AGENCY  contact:  Tom  Kowalski.  Case 
Operations,  United  States  Parole 
Commission.  (301)  492-5962. 

Dated:  October  5. 1994. 
Michael  A.  Stover, 

General  C3>unsel,  U.S.  Parole  Commission. 
|FR  Doc.  94-27333  Filed  10-31-94;  3:09  pm| 

SIUJNO  COM  44ie-01-M 

LEGAL  services  CORPORATION 

Operations  and  Regulations  Committee 
Meeting;  Changes 

"FEDERAL  REGISTER"  CITATION  Of 
PREVIOUS  ANNOUNCEMENT:  59  FR  53702. 
PREVIOUSLY  ANNOUNCED  TIME  AND  DATE: 
A  meeting  of  the  Legal  Services 
Corporation  Board  of  Directors 
Operations  and  Regulations  Committee 
will  be  held  on  November  4.  1994.  The 
meeting  will  commence  at  8:30  a.m. 
PREVIOUSLY  ANNOUNCED  LOCATION  Of 
MEETING:  The  Hilton  Back  Bay  Hotel.  40 
Dalton  Street.  The  Washington  Room. 
Boston,  MA  02115.  (61>)  236-1100 


CHANGES  IN  THE  MEETING: 

TME:  The  meeting  has  been  canceled. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie.  Executive  Office,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued:  October  31, 1994. 
Patricia  D.  Batie, 
Corporate  Secretary. 

IFR  Doc.  94-27332  Filed  10-31-94;  2:49  pml 
BILUNO  COM  7090-01-M 


NATIONAL  LABOR  RELATIONS  BOARD 
Notice  of  Meeting        . 

TIME  AND  DATE:  3:00  p.m.,  Monday. 

October  17,  1994. 

PLACE:  Board  Conference,  Room, 
Eleventh  Floor,  1099  Fourteenth  St.. 
NVV..  Washington,  DC  20570. 

STATUS:  Closed  to  public  observation 
pursuant  to  5  U.S.C.  Section 
552b(c)(9)(B)  disclosure  would 
significantly  frustrate  implementation  of 
proposed  agency  action. 

MATTERS  TO  BE  CONSIDERED:  FOIA 

request. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
John  C.  Truesdale.  Executive  Secretary. 
Washington.  DC  20570,  Telephone: 
(202) 273-1940. 

Dated.  Washington,  DC.  October  28.  1994. 

By  direction  of  the  Board: 
)ohn  C.  Truesdale. 

Executive  Secretar\:  National  Labor  Rt^lolions 
Board. 

IFR  Doc  94-27279  Filed  10-31-94;  12  01 
pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
putjiished  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP94-397-000] 

K  N  Interstate  Gas  Transmission  Co., 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Correction 

In  notice  document  94-23436 
appearing  on  page  48624  in  the  issue  of 
Thursday,  September  22, 1994,  the 
docket  number  is  corrected  as  set  forth 
above. 

BILUNG  COOE  1SO»«1-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-055^^210^;  AZA  25991] 

Arizona;  La  Paz  County,  Notice  of 
Realty  Action  Lease/Conveyance, 
Yuma  District  AZ 

Correction 

In  notice  document  94-23935 
beginning  on  page  49417  in  the  issue  of 
Wednesday,  September  28, 1994,  make 
the  following  corrections: 

On  the  same  page,  in  the  second 
column,  under  the  heading  "Gila  and 
Salt  River  Meridian,  Arizona"  in  the 

fourth  Une.  "Sec.  19"  should  read  "Sec. 
15  "and  in  the  third  column,  in  the  fifth 
line,  the  description  "SV2SV2SWV4" 
should  read  "SV2SV2NW>/<t". 

BILLING  COOE  1SOS41-0 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 
21  CFR  Parts  1309  and  1313 

Implementation  of  the  Domestic 
Chemical  Diversion  Control  Act  of 
1993  (Pub.  L.  103-200) 

Correction 

In  proposed  rule  document  94-25071 
beginning  on  page  51887in  the  issue  of 
Thursday,  October  13, 1994,  make  the 
following  corrections: 

1.  On  page  51892,  in  footnote  3,  after 
"trafficking  patterns."  insert  a  missing 
paragraph,  "2  hours  for  travel  to  and 
from  the  applicant's  location." 

2.  On  page  51894,  under  "Regulatory 
Flexibility  and  Small  Business  Impact," 

in  the  second  paragraph,  in  the  tenth 
line,  word  "not"  should  read  "now". 

3.  On  page  51898,  in  the  second 
column,  in  the  undesignated  center 
heading,  "Action  of  should  read 
"Action  on". 

§1309.51    [Corrected] 

4.  On  page  51899,  in  the  second 
column,  in  §  1309.51(a),  in  the  tenth 
line,  "§  §  1309.51-1309.57"  should  read 
§§1309.52-1309.57". 

§1309.54    [Con-ected] 

5.  On  the  same  page,  in  the  second 
column,  in  1309.54(b),  in  the  second 
line,  after  "1309.43,  delete  the  comma 
and  insert  "may,". 

§1309.55    [Comttedl 

6.  On  the  same  page,  in  the  third 
column,  in  1309.55(a),  in  the  second 
line,  the  word  "Adininistrator"  should 
read  "Administration". 

§1313.15    [CorrectMl] 

7.  On  page  51907,  in  the  first  column, 
in  1313.15(c),  in  the  sixth  line,  "the 
chemical"  should  read  "a  controlled". 

BILUNG  CODE  150SO1-O 


THE  PRESIDENT 
3CFR 

Executive  Order  12933  of  October  20, 1994 

Nondisplacement  of  Qualified  Worliers 
Under  Certain  Contracts 

Correction 

In  Presidential  document  94-26516 
beginning  on  page  53559  in  the  issue  of 
Monday.  October  24. 1994.  the  file  line 
at  the  end  of  the  document  on  page 
53561  should  read:  "Filed  10-21-94; 
12:13  pm". 

BILLING  COOE  1S06-«1-O 


SMALL  BUSINESS  ADMINISTRATION 

[Delegation  of  Authority  No.  23-C,  Revision 
3] 

Inspector  General;  Delegation  of 
Authority  and  Line  of  Succession 

Correction 

In  notice  document  94-23524 
appearing  on  page  48928  in  the  issue  of 
Friday,  September  23, 1994,  make  the 
following  correction: 

On  page  48928,  in  the  second  column, 
in  the  date  immediately  preceding  the 
signature  line,  "April"  should  read 
"September". 

BILLING  CODE  1506-014) 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Directive  Number  12-04] 

Delegation  of  Authority  for  Budget 
Execution  in  the  Departmental  Offices; 
Authority  Delegation 

Correction 

In  notice  document  94-26221 
appearing  on  page  53511  in  the  issue  of 
Monday,  October  24. 1994.  make  the 
following  correction: 

On  page  53511.  in  the  second  column, 
in  the  third  line,  "three"  should  read 
"there". 

BILLING  COOE  1505-01-0 
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Part  11 

Department  of 
Agriculture 

Agricultural  Marketing  Service 


7  CFR  Part  1030  et  al. 
Milk  in  the  Chicago  Regional  and  Other 
Marketing  Areas;  Recommended  Decision 
and  Opportunity  To  File  Written 
Exceptions  on  Proposed  Amendments  to 
Tentative  Marketing  Agreements  and  to 
Orders;  Proposed  Rule 
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DCPARTMENT  OF  AQRICULTUBE 

Agricultural  Marketing  Sarvica 

7  CFR  Parte  1030, 1065, 1088, 1076  and 
1079 

(Ooetot  Noa.  Aa-3ei-A31.  ate.;  DA-02-Z71 

Milk  ki  the  Chicago  Regional  and  Other 
Marketing  Araae;  Racoimnandad 
Daciaion  and  Opportunity  To  File 
Written  Excaptlona  on  Propoaad 
Amandmanta  to  Tantativa  Marketing 
gfaanianw  ana  lo  ufoara 


7 
CFR 
part 

MaifcXingarea 

AONos. 

1030 
1066 

1068 
1076 

1079 

Chtcago  ReQional  ... 
NKvatRa-vVMwrn 

Iowa 

Uppar  IMidMatt 

Eatlam  Souti  Da- 

tota _ 

lOKM 

AO-361-A31 

AO-66-A60 
AO-178-A48 

AO-260-A32 
AO-296-A44 

AOCNCV:  Agricultural  Marlceting  Service. 

IISDA. 

ACTION:  Proposed  rule. 


t:  This  document  recommends 
I'Jianges  In  the  Federal  milk  marketing 
orders  for  Ave  north-central  marketing 
areas  based  on  industry  proposals 
considered  at  a  public  hearing.  The 
decision  recommends  adopting  a  plan 
for  pricing  milk  on  the  basis  of  its    . 
protein  and  other  nonfat  solids,  as  «veli 
as  butterfat.  components.  The  proposed 
plan  includes  adjustments  per 
hundredweight  of  all  producer  milk 
based  on  the  somatic  cell  count  of  the 
milk.  The  intended  effect  of  this  rule  is 
to  better  reflect  the  value  of  the  nonfat 
solids  components  in  the  skim  portion 
of  milk. 

OATEt:  Comments  ara  due  on  or  before 
De<»mber  2, 1994. 
ADOWgasta:  Comments  (six  copies) 
should  be  Rled  with  the  Hearing  Clerk. 
Room  1083,  South  Building.  United 
Slates  Department  of  Agrirulturn, 
Washington.  DC  20250. 
FOM  FURTNCR  aiFOnMATION  CONTACT: 
Constance  M.  Brenner.  Miirkuting 
Spe<.iali.st,  UJ>DA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2971. 
South  Building.  P.O.  Box  96456, 
Washington,  DC  2009O-«456.  (202)  720- 
2357. 

SUPPLEMENTARY  (NFORMATIQN:  This 
admini.strative  adion  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  1286H. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 


examine  the  impact  of  a  proposed  rule 
on  small  entitles.  Pursuant  to  5  U.S.C 
605(b),  the  Administrator  of  the 
Agricuhural  Marketing  Service  has 
certified  that  this  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  amendments  would  promote 
orderly  marketing  of  milki  by  producers 
and  regulated  handlers. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws,   ^i^ 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  Hie  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
nie  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  reouesting 
a  modification  of  an  order  or  to  oe 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition. 

Krovided  a  bill  in  equity  is  filed  not 
Iter  than  20  days  after  the  date  of  the 

entry  of  the  ruling. 
Prior  documents  in  this  proceeding: 
Notice  of  Hearing:  Issueo  December 

22,  1993;  published  )anuar\  4.  1994  (59 

FR  260). 
Extension  of  Time  for  Filing  Briefs: 

Isjtued  April  22. 1994:  published  April 

24. 1994  (59  FR  22138). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreements  and  the  orders 
regulating  the  handling  of  milk  in  the 
Chiuigo  Regional  and  certain  other 
marketing  areas.  This  notice  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900). 


Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Six 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Bloomington. 
Minnesota,  on  January  25-27, 1994, 
pursuant  to  a  notice  of  hearing  issued 
December  22, 1993;  (59  FR  260). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Adoption  of  multiple  component 
pricing. 

2.  Orders  to  be  included. 

3.  Components  and  component  prices. 

a.  Protein. 

b.  Other  nonfat  solids. 

c.  Butterfat. 

d.  Miscellaneous  issues. 

4.  Somatic  cell  adjustment. 

5.  Conforming  changes. 

Findings  and  CoBcluskms 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Adoption  of  Multiple  Component 
Pricing 

Proposals  to  incorporate  multiple 
component  pricing  in  the  Chicago 
Regional  (Order  30),  Nebraska-Western 
Iowa  (Order  65).  Upper  Midwest  (Order 
68),  Eastern  South  Dakota  (Order  76) 
and  Iowa  (Order  79)  Federal  milk 
marketing  orders  (the  five  orders) 
should  be  adopted,  with  some 
modifications.  The  pricing  plan 
generally  would  be  patterned  after  the 
multiple  component  pricing  plan 
proposed  by  National  All-Jersey,  Inc. 
and  other  dairy  organizations.  Producers 
would  be  paid  on  the  basis  of  the 
pounds  of  butterfat,  protein  and  other 
nonfat  solids  (solids-not-fat  other  than 
protein)  in  their  milk,  and  would  share 
in  the  value  of  the  pool's  Class  I  and 
Class  U  uses  on  a  per  hundredweight 
basis.  Regulated  handlers  would  pay  for 
the  milk  they  receive  on  the  basis  of 
total  butterfat,  the  protein  and  other 
nonfat  solids  used  in  Classes  II  and  III. 
skim  milk  used  in  Class  I.  and  the 
hundredweight  of  total  product  used  in 
Classes  I  and  II.  A  somatic  cell 
adjustment,  per  hundredweight,  would 
also  apply  to  pavments  for  all  producer 
milk. 

At  the  present  time,  milk  received  by 
handlers  under  the  five  orders  is  priced 


according  to  the  pounds  of  producer 
milk  allocated  to  each  class  of  use 
multiplied  by  the  prices  per 
hundredweight  of  milk  testing  3.5 
percent  butterfat.  as  determined  under 
the  orders  for  each  class  of  use. 
Adjustments  for  such  items  as  overage, 
reclassified  inventory,  location  and 
other  source  milk  allocated  to  Class  I  are 
added  to  or  subtracted  from  the 
classified  use  value  of  the  milk.  The 
resulting  amount  is  divided  by  the  total 
producer  milk  in  the  pool  to  calculate 
a  price  per  hundredweight  of  milk 
testing  3.5  percent  butterfiat  to  be  paid 
to  producers  for  the  milk  they  have 
delivered  to  handlers.  The  price  paid  to 
each  producer  is  then  adjusted 
according  to  the  specific  butterfat  test  of 
the  producer's  milk  by  means  of  a 
butterfat  differential.  The  butterfat 
differential  is  computed  by  multiplying 
the  wholesale  selling  price  of  Grade  A 
(92-score)  bulk  butter  per  pound  on  the 
Chicago  Mercantile  Exchange,  as 
reported  for  the  month  by  the  U.S. 
Department  of  Agriculture,  by  0.138  and 
subtracting  the  Minnesota-Wisconsin 
price  at  test,  also  as  reported  by  the  U.S. 
Department  of  Agriculture,  multipUed 
by  .0028. 

The  multiple  component  pricing 
(MCP)  plan  was  originally  proposed  for 
Orders  30.  68  and  79  by  National  All- 
Jersey.  Inc.  (NAJ)  and  other  dairy 
organizations.  In  addition.  Land 
O'Lakes.  Inc.,  proposed  that  the 
multiple  component  plan  be  considerejl 
for  Orders  65  and  76.  Most  other 
proposals  considered  at  the  hearing 
were  modifications  of  the  NAJ  proposal 
and  are  discussed  below. 

The  first  NAJ  witness  stated  that  the 
current  milk  pricing  system  used  in  the 
five  orders  does  not  meet  current 
marketing  needs  and  should  be  replaced 
with  a  multiple  component  pricing 
system.  Much  of  the  general  NAJ 
testimony  in  favor  of  multiple 
component  pricing  was  later  reiterated 
by  witnesses  expert  in  the  field  of 
economics  and  dairy  chemistry 
testifying  for  NAJ,  and  a  representative 
for  Land  O'Lakes.  Also  testifying  in 
favor  of  the  NAJ  proposal  were  two 
dairy  farmer  members  of  the  cooperative 
association  Swiss  Valley  Farms 
Company,  a  representative  of  the  Brown 
Swiss  Cattle  Breeders  Association  of 
U.S.A.,  Inc.,  and  a  representative  of  Tri- 
State  Milk  Cooperative.  It  was  indicated 
in  testimony  that  Alto  Dairy  Cooperative 
also  supported  the  NAJ  proposal. 

The  representative  for  the  proponents 
said  the  intent  of  their  proposal  was  to: 

1.  Use  the  M-W  price  as  the  base; 

2.  Pay  all  producers  on  four  factors — 
pounds  of  butterfiat,  pounds  of  protein, 
pounds  of  other  solids,  and  each 


producer's  share  of  the  fluid  differential 
on  a  per  hundredweight  basis; 

3.  Leave  Class  I  handler  obligations  on 
a  skim-butterfat  basis: 

4.  Determine  Class  n  and  HI  handlers' 
obligations  on  the  basis  of  pounds  of 
butterfat,  protein,  and  other  solids;  and 

5.  Change  only  the  order  provisions 
needed  to  implement  the  NAJ  proposal. 

The  NAJ  witness  said  that  there  were 
five  reasons  for  replacing  the  current 
milk  pricing  system  with  a  multiple 
component  pricing  system.  The  first 
reason,  according  to  the  NAJ  witness,  is 
that  the  current  skim-butterfat  pricing 
system  does  not  give  dairy  fanners 
economic  incentives  to  produce  milk 
high  in  nonfat  solids,  especially  protein. 
He  stated  that  under  the  current  pricing 
system  a  pound  of  water  receives  the 
same  price  as  a  pound  of  protein  or 
other  solids,  yet  it  is  these  sohds  that 
give  milk  its  functional  and  nutritional 
value. 

The  second  reason  given  by  the  NAJ 
witness  for  adopting  MCP  was  that  over 
a  period  of  years  much  of  the  value  of 
milk  has  shifted  from  butterfat  to  the 
skim  portion  of  milk.  The  proponent's 
witness  said  that  in  1960.  butterfat 
represented  77%  of  the  value  of  the  M- 
W  price,  and  skim  represented  23%.  By 
1993.  he  testified,  these  values  were 
reversed,  with  butterfat  representing 
only  23%  of  the  value  of  the  M-W, 
while  the  skim  portion  of  the  milk 
represented  77%. 

According  to  the  NAJ  witness,  the 
shift  in  value  bom  butterfat  to  skim  was 
partially  caused  by  the  USDA  decision 
to  decrease  the  support  price  for  butter 
and  increase  the  support  price  for 
nonfat  dry  milk.  The  support  price  for 
butter  declined  from  $1.53  per  pound  in 
1981  to  65«  per  pound  in  1993,  with 
most  of  the  decrease  occurring  since 

1989.  Nonfat  dry  milk  purchase  prces 
under  the  support  program  increasiid 
ftt)m  72.75e  per  pound  in  1988  to  $1,034 
per  pound  in  1993.  In  addition,  the 
witness  said,  the  butterfat  differential 
under  Federal  orders  has  been  dropping 
since  the  raid-1980s  because  of  a 
decline  in  the  market  price  for  butter. 
This  drop  was  accelerated  by  a  change 
in  the  method  of  computing  the 
butterfat  differential,  implemented  in 

1990,  that  had  the  impact  of  reducing 
the  butterfat  differential  even  more. 

The  third  reason  the  witness  gave  for 
implementing  multiple  component 
pricing  was  the  shift  in  types  of  dairy 
products  consumers  are  purchasing. 
According  to  the  witness,  some  of  the 
decline  in  butterfat  value  relative  to 
skim  value  has  been  caused  by  a  shift 
in  consumption  from  whole  milk  to 
lowfat  and  skim  fluid  milk  products. 
The  witness  presented  data  to  show  that 


from  1970  to  1991,  national  fluid  milk 
sales  of  lowfat  and  skim  milk  increased 
232%.  while  sales  of  whole  milk 
declined  50%.  In  addition,  he  stated, 
consumption  of  lowfat  manufactured 
products  is  growing  faster  than 
consiunption  of  relatively  high-fat 
manufactured  products. 

The  NAJ  witness  discussed  equity  in 
Federal  orders  as  the  fourth  reason  for 
implementing  multiple  component 
pricing.  He  said  that  the  current  skim- 
butterfat  pricing  system  is  equitable  for 
neither  producers  nor  handlers  since  it 
does  not  properly  recognize  the  value  of 
protein,  especially  in  manufactured 
products  such  as  cheese.  The  witness 
provided  examples  to  show  how  a 
producer  with  high  protein  milk  may 
currently  receive  the  same  Federal  order 
minimum  price  as  a  producer  with  low 
protein  milL  Similarly,  a  cheese  maker 
who  purchases  high  protein  milk  could 
have  a  cost  advantage  at  minimum  order 
prices  over  a  cheese  maker  who 
purchases  low  protein  milk. 

The  fifth  reason  presented  by  the  NAJ 
witness  was  the  existence  of  a  number 
of  voluntary  multiple  component 
pricing  plans  in  the  areas  covered  by  the 
five  orders.  Data  were  presented  to  show 
that  nearly  all  producers  in  the  five 
orders  currently  are  eUgible  to  be  paid 
under  one  of  these  voluntary  multiple 
component  pricing  plans.  The  witness 
stated  that  many  of  the  plans  have 
inadequacies  which  contribute  to 
disorderly  marketing.  According  to  the 
witness,  these  inadequacies  would  be 
addressed  by  adopting  the  NAJ 
proposal. 

A  witness  from  Land  O'Lakes,  Inc. 
(LOL),  testified  in  support  of  the 
adoption  of  MCP  in  the  five  orders  in 
general,  and  the  NAJ  proposal 
specifically.  He  discussed  how  the  NAJ 
multiple  component  pricing  proposal 
would  better  reflect  the  market  value  of 
nutrients  in  the  milk  to  the  farmer.  He 
stated  that  the  proposed  system, 
compared  with  the  current  system, 
would  essentially  eliminate  the  value  of 
milk  used  in  manufacturing  that  is 
currently  associated  with  water  which, 
he  said,  has  very  little  market  value  in 
dairy  products.  The  witness  said  that 
MCP  would  affect  the  cost  of  milk  to 
LOL  as  a  handler  in  that  it  will  come 
closer  to  equalizing  the  cost  of  milk 
relative  to  the  value  of  the  products 
derived  from  the  milk. 
,    The  LOL  witness  also  described  four 
major  weaknesses  in  the  existing 
voluntary  MCP  plans.  The  first 
weakness,  he  said,  was  that  the  current 
plans  emphasize  component  test  instead 
of  component  yield.  He  said  that  the 
price  paid  to  each  producer  should  be 
tied  nnore  directly  to  the  value  of  the 


UMI 
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products  that  can  be  produced  from  the 
producer's  milk. 

The  second  weakness  described  by 
the  LOL  witness  is  that  many  existing 
plans  do  not  provide  for  deductions  lor 
milk  with  low  component  levels.  This, 
he  said,  indicates  that  the  plans 
recognize  the  higher  value  of  milk  with 
more  pounds  of  components,  but  do  not 
recognize  that  milk  with  fewer  pounds 
of  components  is  worth  less.  He  said 
that  competitive,  rather  than  economic, 
factors  are  the  reason  deductions  for  low 
component  levels  generally  do  not  exist. 
as  many  producers  do  not  like  to  see 
deductions  on  their  milk  checks. 

Accordiiig  to  the  LX)L  witness,  an 
inequitable  Caature  of  the  voluntary 
MCP  plans  is  that  they  generally  pay  no 
component  premiums  when  the  somatic 
cell  count  ol  the  milk  is  above  a  fixed 
level,  resulting  in  high  test  producers 
losing  their  component  premium 
because  of  high  somatic  cells,  while  low 
test  producers  with  high  somatic  cell 
counts  lose  nothing. 

The  fourth  weekaess  described  by  the 
witness  is  that  aonie  existing  MCP  plans 
pay  premiums  for  protein,  while  others 
pay  premiums  for  solids-not-fat.  He  said 
that  most  producers  in  Wisconsin 
receive  premiums  based  on  protein, 
while  most  producers  in  Minnesota, 
Iowa,  Nebraska  and  South  Dakota 
receive  premiums  based  on  solids-not- 
fat.  The  witness  claimed  that  the  variety 
of  payment  plans  currently  in  existence 
do  a  pour  job  of  transmitting  market 
signals  to  the  producers,  are  not 
economically  consistent,  and  lead  to 
confusion  among  farmers.  He  said  that 
the  NA)  proposal  would  address  the 
deficiencies  in  the  current  situation. 

Most  participants  at  the  hearing 
advocated  the  introduction  of  MCP  for 
payments  to  producers  and  for  milk 
delivered  to  handlers  for  Class  U  and 
Class  III  use  in  the  five  orders.  There 
was  no  support  for  pricing  Class  1  milk 
on  other  than  the  current  butterfat  and 
skim  basis. 

In  addition  to  NA|  and  LGL  adoption 
of  some  form  of  multiple  component 

Ericing  in  the  five  orders  was  supported 
y  Central  Milk  Producers  Cooperative 
(CMPC),  the  Trade  Association  of 
Proprietary  Plants  (TAPP),  Farmers 
Union  Milk  Marketing  Cx>operative 
(FUMMC).  National  Farmers 
Organization  (NFO),  Kraft  General 
Foods  (Kraft).  Associated  Milk 
Producers,  Inc.,  North  Central  Region 
(AMPI  North  Central),  Wisconsin 
Cheese  Makers  Association  (WCMA). 
Dean  Foods,  and  National  Cheese 
Institute  (NCI). 

The  CMPC  witnesses  strongly 
supported  the  need  for  implementing 
multiple  component  pricing  in  the  five 


orders  and  proposed  a  plan  very  similar 
to  that  of  NA).  The  fundamental 
diffarence  between  the  two  plans  is  that 
the  CMPC  proposal  would  result  in 
lower  protein  prices  than  the  NA) 
proposal.  The  appropriate  level  of  the 
protein  price  is  discussed  under  Issue 
3a  below. 

The  CMPC  proposal  was  supported  in 
testimony  and  in  a  post-hearing  brief  by 
NFO.  A  witness  for  WCMA  testified  in 
supp>ort  of  the  CMPC  proposal  for 
multiple  component  pricing.  A  witness 
for  Dean  Foods  testified  in  support  of 
the  concept  of  MCP,  and  in  response  to 
a  question  about  which  proposal  he 
favored,  he  expressed  support  for  the 
CMPC  proposal.  AMPI  North  Central 
Region  submitted  a  brief  in  support  of 
the  CMPC  proposal  for  multiple 
component  pricing. 

A  witness  for  NCI  testified  in  support 
of  the  CMPC  multiple  component 
pricing  proposal  with  one  primary 
modification.  The  NQ  proposal  would 
calculate  a  "residual  fluid  price", 
instead  of  an  other  solids  price.  This 
proposal  is  discussed  further  under 
Issue  3b  below  in  this  decision.  Kraft 
testified  and  submitted  a  brief  in 
support  of  the  NQ  proposal  for  multiple 
component  pricing. 

A  witness  for  the  Trade  Association  of 
Proprietary  Plants  (TAPP)  and  Farmers 
Union  Milk  Marketing  Cooperative 
(FUMMC)  testified  in  support  of  the 
TAPP  proposal,  a  variation  of  the  CMPC 
proposal  that  would  price  both  butterfat 
and  protein  on  a  differential  basis, 
rather  than  on  a  per  pound  basis. 

The  five  north  central  Federal  milk 
orders  included  in  this  proceeding 
should  be  amended  to  include  multiple 
component  pricing.  On  the  basis  of  the 
record  of  this  proceeding,  multiple 
component  pricing  would  entail  pricing 
milk  on  the  basis  of  the  pounds  of 
butterfat.  protein  and  other  nonfat  solids 
contained  in  the  milk,  with  a  somatic 
cell  adjustment  to  the  hundredweight 
price  paid  to  producers.  The  record 
indicates  that  a  large  percentage  of  the 
producers  pooled  under  these  orders  are 
already  eligible  for  or  receive  some  form 
of  multiple  component  pricing  and  that 
many  of  these  component  pricing  plans 
us«!  protein  as  a  pricing  component. 

The  record  also  shows  that  the  diverse 
component  pricing  programs  that 
currently  exist  promote  disorderly  and 
inefficient  marketing  conditions  in  the 
procurement  of  milk  supplies  by 
competing  handlers.  The  diflierent 
programs  establish  non-uniform  bases  of 
payments  to  producers.  The  adoption  of 
multiple  component  pricing  will  allow 
the  Orders  to  recognize  the  additional 
value  of  milk  with  •  higher-than-average 
solids  content. 


In  the  five  orders  included  in  this 
proceeding,  the  vast  majority  of  the  milk 
pooled  is  utilized  in  manufactured 
products.  The  total  solids  in  the  milk 
used  for  manufacturing  are  the  primary 
determinants  of  product  yield.  In 
addition,  it  is  the  solids  in  fluid  milk 
that  give  it  its  nutritional  value  and 
taste.  In  both  types  of  products,  the 
current  pricing  system  used  in  the  five 
orders  does  not  properly  recognize  the 
value  of  nonfat  milk  solids,  nor 
encourage  producers  to  increase  the 
quantity  of  nonfat  milk  solids  in  the    - 
milk  they  produce. 

As  a  result  of  the  shift  in  value  in 
recent  years  from  the  butterfat  portion  of 
milk  to  the  skim  portion,  most  of  the 
value  of  milk  is  determined  on  a  volume 
basis  without  any  consideration  of  the 
value  of  the  skim  components. 
Adoption  of  the  multiple  component 
pricing  plan  recommended  in  this 
decision  will  enable  the  market  to 
reflect  the  value  of  the  skim  components 
in  milk  to  producers. 

In  addition  to  butterfat,  protein  is 
clearly  the  most  appropriate  component 
of  milk  on  which  payment  should  be 
based.  Most  of  the  milk  pooled  under 
these  five  orders  is  used  for 
manufacturing,  and  86%  of  the  milk 
used  in  manufacturing  is  used  to 
produce  cheese.  Because  protein  is  a 
main  determinant  of  cheese  yield,  and 
it  is  cheese  that  determines  the 
profitability  for  most  of  the  dairy 
iiylustry  in  the  5-market  area,  the  milk 
pricing  system  should  recognize  the 
value  of  the  protein  component  of  milk 
as  it  is  used  in  the  manufacture  of 
cheese. 

Record  evidence  clearly  shows  that 
protein  has  a  higher  demand  than  other 
components  of  milk  because  of  its 
functional,  nutritional  and  economic 
value  in  the  marketplace.  The  functional 
characteristics  of  protein  allow  it  to 
form  the  matrix  in  the  production  of 
cheese  and  yogurt.  Protein  is  also 
important  to  the  air  formation  in  the 
manufacture  of  certain  products  and 
provides  some  required  nutrients  in  the 
human  diet.  Milk  containing  a  higher 
percentage  of  protein  will  result  in 
greater  yields  of  most  manufactured 
products  than  milk  with  a  lower  protein 
lest.  Additionally,  handlers  receiving 
milk  that  results  in  greater  volimies  of 
finished  products  such  as  cheese  and 
cottage  cheese  than  an  equivalent 
volume  of  milk  testing  lower  in  protein 
should  be  required  to  pay  more  for  the 
higher-testing  milk.  At  the  same  time, 
the  dairy  farmer  producing  milk  that 
yields  greater  amounts  of  finished 
products  deserves  to  be  paid  more  for  it 
than  a  dairy  farmer  producing  the  same 
volume  of  milk  that  results  in  less 


product  yield.  Thus,  sending  an 
economic  signal  to  dairy  farmers  will 
encourage  them  to  maximize  the 
production  of  those  components  which 
have  the  greatest  demand  in  the 
marketplace. 

According  to  analysis  of  the  record, 
proponents  are  correct  that  attribution 
of  all  of  the  skim  value  of  the  M-W  price 
to  protein  would  result  in  an 
overstatement  of  the  value  of  protein 
used  in  cheese  and  most  other  uses.  In 
order  to  maintain  fairly  uniform  prices 
between  orders  for  milk  used  in 
manufactured  products,  it  is  necessary 
to  assign  the  residual  value  of  the  M-W 
price  minus  the  butterfat  and  protein 
values  to  either  other  nonfat  solids  or  a 
fluid  carrier  price.  The  discussion  of 
this  residual  component  may  be  found 
in  Issue  3b  below. 

A  witness  for  the  Galloway  Company 
testified  in  support  of  TAPP  and 
Galloway's  own  proposals  to  exclude 
sweetened  condensed  milk,  ice  cream 
and  ice  cream  mix  from  pricing  imder 
a  multiple  component  pricing  system. 
The  witness  stated  that  such  products 
should  continue  to  be  priced  under  the 
current  pricing  system. 

The  GaUov<ray  witness  said  that  some 
Class  11  manufactured  products,  together 
with  other  products  such  as  sour  cream, 
whipping  cream,  half  and  half,  eggnog. 
yogurt,  nonfat  dry  milk  and  butter,  are 
not  affected  in  yield  by  the  protein 
content  of  the  milk  fi^m  which  the 
products  are  manufactured.  Instead, 
according  to  the  witness,  it  is  total  skim 
solids  that  affect  the  yield  of  these 
products.  Accordingly,  the  witness 
stated,  it  would  not  be  equitable  to  price 
such  products  under  a  multiple 
component  pricing  system  which  prices 
protein  at  a  level  higher  than  the 
remaining  skim  solids  in  the  milk.  The 
witness  argued  that  these  products 
should  be  left  out  of  any  MCP  plan 
adopted. 

The  Galloway  witness  testified,  and 
post-hearing  briefa  filed  on  behalf  of 
Anderson-Erickson  (A-E)  and  Galloway 
asserted,  that  yields  are  affected  by  the 
level  of  total  skim  solids  rather  than 
protein,  making  the  pricing  of  protein 
irrelevant  for  Qass  II  pricing.  The 
Galloway  witness  testified  that  there 
have  been  months  in  which  the  monthly 
average  protein  level  and  other  nonfat 
solids  level  of  milk  moved  in  opposite 
directions.  In  addition,  the  A-E  and 
Calloway  briefa  asserted  that  MCP 
would  significantly  increase  the  cost  of 
Class  II  milk,  which  would  put  them  at 
an  even  greater  disadvantage  than 
currently  with  respect  to  products  made 
from  nonfat  dry  milk  priced  at  the  Class 
(II-A  price. 


The  Galloway  witness  stated  that  the 
primary  product  manufactured  by  the 
Galloway  Company  is  sweetened 
condensed  milk.  According  to  the 
witness,  this  product  competes  on  a 
national  basis  with  other  manufacturers 
who  do  not  have  to  procure  their  milk 
under  Federal  orders  with  MCP 
provisions.  The  witness  stated  that  it 
would  be  imfair  to  force  his 
organization  to  procure  milk  under  a  set 
of  regulations  that  differ  &t)m  those 
regulatinjg  his  competitors. 

A  portion  of  the  TAPP  proposal 
would  require  a  classification  change  for 
sweetened  condensed  milk  from  Class  II 
to  Class  III.  Although  the  Galloway 
witness  expressed  strong  concern  over 
the  impact  of  multiple  component 
pricing  on  his  company,  the  effect  of  the 
classification  of  sweetened  condensed 
milk  on  the  Galloway  company  is  not 
part  of  the  MCP  issue.  Rechssification 
of  this  product  is  a  separate  issue  that 
was  discussed  thorou^y  at  a  previous 
hearing,  and  in  the  decision  issued  as  a 
result  of  that  hearing  (58  FR  27774).  No 
new  evidence  was  presented  at  this 
hearing  that  would  justify  reclassifying 
sweetened  condensed  milk. 

Milk  used  to  produce  sweetened 
condensed  milk,  or  any  other  Class  11 
product,  should  not  be  exempted  from 
multiple  component  pricing.  The  MCP 
plan  recommended  for  adoption  will 
cover  all  Class  II  and  Class  III  products. 

Testimony  at  the  hearing  indicated 
that  there  are  essentially  two  groups  of 
Class  n  products  that  differ  with  respect 
to  the  impact  of  multiple  component 
pricing  on  the  handlers  that  make  these 
products.  The  first  group  of  Cfass  11 
products  are  those  in  which  there 
generally  seemed  to  be  agreement  in  the 
hearing  record  that  yields  are  greatly 
affected  by  the  level  of  protein  in  the 
milk.  These  products  include  the 
various  cotts^  cheeses  and  other 
similar  soft,  high-moisture  cheeses.  The 
handlers  that  make  these  products 
benefit  directly  from  higher  levels  of 
protein  in  milk  and  should  be 
accountable  to  the  pool  fw  this  added 
benefit. 

The  second  group  of  Class  IT  products 
are  those  where  there  was  some 
disagreement  in  the  record  about  the 
affect  of  protein  on  the  jrield.  These 
products  include  ice  cream  and  frozen 
desserts  and  mixes,  fluid  creams,  sour 
creams,  yogurt,  sweetened  condensed 
milk  and  others.  Considerable  debate 
took  place  on  whether  it  was 
appropriate  to  include  these  products  in 
a  multiple  component  pricing  system. 
Occurrences  of  average  protein  level 
and  other  nonfat  solids  level  of  milk 
moving  in  opposite  directions  appears 
to  be  an  exertion  rirtfaer  than  the  rule. 


Evidence  presented  in  "Analysis  of 
Component  Levels  and  Somatic  Cell 
Counts  in  Individual  Herd  Milk  at  the 
Farm  Level,  1992,  Upper  Midwest 
Marketing  Area",  indicates  that  about 
60%  of  the  variation  in  solids-not-fat  is 
caused  by  variation  in  protein,  and  that 
higher  protein  levels  are  positively 
correlated  with  higher  sohds-not-fat 
levels.  Data  presented  in  this  and  other 
documents  show  that  the  level  of  other 
solids  in  milk  tends  to  be  relatively 
constant  with,  generally,  small  month- 
to-month  variation.  Thus,  when  a 
handler  purchases  milk  with  higher 
than  average  protein  levels,  he  will  ^so. 
generally,  be  purchasing  milk  v.ith 
higher  than  average  levels  of  solids-not- 
fat. 

In  addition,  the  sum  of  the  value  of 
the  protein  and  other  soUds  under  this 
recommended  pricing  plan  equals  the 
value  of  the  total  nonfat  solids..  The 
value  of  total  nonfat  solids,  therefore,  is 
a  weighted  average  of  the  quantity  and 
price  of  the  protein  and  the  quantity  and 
price  of  the  other  nonfat  solids 
contained  in  the  milk.  Analysis  based 
on  the  average  tests  of  the  five  markets 
shows  that  under  the  recommended 
pricing  plan,  the  value  of  total  nonfat 
solids  would  range  fiom  approximately 
$.002  per  pound  below  the  current 
value  to  approximately  $.008  per  pound 
above  the  current  value. 

This  estimated  price  difference  is 
certainly  not  the  significant  increase 
that  is  claimed  in  the  briefs.  In  hearing 
testimony,  the  Galloway  witness  stated 
that  an  analysis  of  the  effect  of  the 
CMPC  proposal  on  the  Galloway 
Compemy  showed  a  nine-cent  increase 
per  hundredweight  in  the  cost  of 
Galloway's  milk  only  when  the  CMPC 
somatic  cell  adjustment  was  included. 
Without  the  somatic  cell  adjustment,  the 
analysis  showed  that  the  cost  of  milk  to 
Galloway  would  be  reduced  under  the 
CMPC  multiple  component  pricing 
plan. 

It  is  appropriate  to  include  all  Class 
n  products  in  the  multiple  component 
pricing  system  being  proposed  here.  All 
Class  II  products  derive  benefit  from 
butterfat,  protein  and/or  other  sohds  in 
the  milk.  'The  benefit  may  be  in 
enhanced  yield,  such  as  protein  for 
cottage  cheese,  or  a  combination  of 
protein  and  other  soUds  (i.e.  the  solids- 
not-fat  in  the  milk)  in  many  of  the  other 
Class  U  products.  Or,  the  benefit  may  be 
in  some  other  area.  For  example,  the 
NA)  dairy  chemist  vdtness  testified 
about  the  importance  of  protein  in  the 
functionality  of  many  of  these  products, 
such  as  in  ice  cream,  whipping  cream, 
and  yogurt.  Some  testimony  even  went 
so  far  as  to  discuss  the  importance  of 
protein  in  fluid  milk,  in  terms  of  the 
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nutrient  content  and  the  mineral 
,  carrying  content  of  the  milk.  However, 
since  there  was  no  substantial  support 
for  including  Class  I  milk  in  the 
multiple  component  pricing  system 
being  proposed  here,  only  Class  II  and 
Class  III  products  will  be  priced  on 
multiple  components. 

2.  Orders  To  Be  Included 

A  proposal  to  incorporate  the 
multiple  component  pricing  plan 
adopted  in  this  proceeding  in  the 
Nebraska- Western  Iowa  and  Eastern 
South  Dakota  Federal  milk  orders  as 
well  as  in  the  Chicago  Regional.  Iowa, 
and  Bpper  Midwest  orders  should  be 
adopted. 

Toe  witness  for  Land  O'Lakes  (LOL). 
proponent  of  the  proposal,  listed  a 
number  of  reasons  for  including  the 
multiple  component  pricing  plan  in  the 
Nebraska-Western  Iowa  and  Eastern 
South  Dakbta  orders  as  well  as  in  the 
orders  proposed  by  NA).  The  witness 
explained  that  all  five  orders  are  similar 
in  that  their  predominant  use  of  milk  is 
for  manufacturing  Class  III  products.  He 
testified  that  the  primary  organizations 
that  supply  the  Nebraska-Western  Iowa 
and  Eastern  South  Dakota  markets  also 
are  major  pariicipants  in  one  or  more  of 
the  Chicago  Regional,  Iowa,  and  Upper 
Midwest  order  marketing  areas.  The 
witness  stated  that  inclusion  of  the 
Nebraska-Western  iowa  and  Eastern 
South  Dakota  orders  in  the  multiple 
component  pricing  plan  would  allow 
those  organizations  that  have  producers 
and  market  milk  in  multiple  orders  to 
standardize  their  payrolls  and  billings, 
thus  maintaining  uniformity  and 
reducing  confusion  among  producers 
and  handlers. 

The  decision  to  include  additional 
orders  in  this  decision  should  not  be 
made  entirely  on  the  basis  of 
convenience  to  the  parties  marketing 
milk  on  the  various  orders.  The  decision 
is  based  on  whether  inclusion  of  the  two 
orders  would  tend  to  effectuate  the 
policy  of  the  Agricultural  Marketing 
Agreement  Act.  Certainly,  including  the 
Nebraska-Western  Iowa  and  Eastern 
South  Dakota  orders  in  this  decision 
will  contribute  to  orderly  marketing. 

The  data  supplied  by  the  market 
administrators'  offices  describing  the 
milksheds  of  the  various  orders  shows 
a  considerable  overlap  of  milksheds.  For 
example,  many  South  Dakota  counties 
have,  milk  pooled  on  three  of  the  five 
orders  during  the  same  month.  In  the 
absence  of  uniform  pricing  provisions 
between  the  five  orders,  disorderly 
marketing  could  occur,  particularly 
when  orders  have  overlapping 
milksheds,  if  one  order  were  pricing 
milk  on  a  skim  and  butterfat  basis  while 


another  order  was  pricing  milk  on  the 
basis  of  its  components.  If  a  producer's 
milk  tests  high  for  nonfat  components 
but  is  pooled  under  an  order  that  prices 
milk  on  a  skim-butterfat  basis,  the 
producer  would  attempt  to  maximize 
returns  by  changing  the  market  under 
which  his  milk  is  pooled  to  benefit  firom 
his  high  component  levels.  The  opposite 
situation  would  occur  if  the  milk  of  a 
producer  testing  below  average  for 
nonfat  components  is  pooled  under  an 
order  with  MCP  provisions.  Such  a 
producer  would  maximize  returns  by 
changing  the  order  under  which  his 
milk  is  pooled  to  one  with  skim- 
butterfat  pricing.  This  shuffling  of 
producers  in  the  same  geographic  area 
because  of  nonuniform  pricing 
provisions  would  not  constitute  orderly 
marketing. 

Since  the  inclusion  of  the  Nebraska- 
Western  Iowa  and  Eastern  South  Dakota 
orders  in  the  multiple  component 
pricing  decision  would  tend  to  reduce 
disorderly  marketing  in  the  region, 
benefit  handlers  by  allowing  a 
standardized  payroll,  and  there  was  no 
opposition  to  their  inclusion,  multiple 
component  pricing  should  be  adopted 
for  these  two  orders  as  well  as  the  other 
three. 

3.  Components  and  Component  Prices 

Unlike  the  multiple  component 
pricing  plans  adopted  previously  in 
other  Federal  milk  marketing  orders, 
this  decision  recommends  the  adoption 
of  a  pricing  plan  for  milk  based  on  three 
components  rather  than  two.  Under  the 
five  orders  involved  in  this  decision, 
milk  should  be  priced  on  the  basis  of  its 
protein,  other  nonfat  solids,  and 
butterfat  components. 

The  protein  price  contained  in  this 
decision  is  based  on  the  value  of  protein 
in  the  manufacture  of  cheese,  as 
determined  by  cheese  market  prices, 
and  is  not  a  residual  of  the  Minnesota- 
Wisconsin  (M-W)  price  minus  butterfat 
value  as  is  the  case  in  other  MCP  plans. 
The  butterfat  price  would  be  based  on 
the  butter  market,  as  it  is  in  other 
multiple  component  pricing  systems. 
"Other  nonfat  solids"  will  be  priced  as 
a  residual  of  the  M-W  price  minus 
protein  value  and  butterfat  value.  The 
butterfat,  protein,  and  other  nonfat 
solids  prices  shall  be  expressed  in 
dollars  f>er  pound  carried  to  the  fourth 
decimal  place.  In  addition,  payments  to 
each  producer  should  reflect  the  value 
of  participation  in  the  marketwide  pools 
on  a  hundredweight  basis. 

As  in  other  orders  for  which  multiple 
component  pricing  has  been  adopted, 
this  decision  maintains  the  relationship 
of  the  value  of  producer  milk  to  the 


M-W  price.  If  the  sum  of  the  butterfat 
value  and  the  protein  value  is  greater 
than  the  M-W  price,  a  situation  which 
would  result  in  a  negative  other  nonfat 
solids  price,  the  protein  price  will  be 
adjusted  such  that  the  other  nonfat 
solids  price  will  be  zero. 

In  testimony  and  brief  a  witness  for 
the  Trade  Association  of  Proprietary 
Plants  (TAPP)  and  Farmers  Union  Milk 
Marketing  Cooperative  (FUMMC) 
presented  a  plan  that  would  pay 
producers  for  protein  above  a  neutral 
zone  of  3.00%  to  3.29%,  and  provide 
deductions  forprotein  levels  below  the 
neutral  zone.  The  level  of  adjustment 
would  be  tied  to  the  price  of  barrel 
Cheddar  cheese  on  the  National  Cheese 
Exchange,  and  would  be  used  to  adjust 
pay  prices  to  producers  in  a  manner 
similar  to  the  current  butterfat 
differential. 

The  witness  said  that  milk 
traditionally  has  been  purchased  on  a 
per  hundredweight  basis,  with 
differential  adjustments  for  levels  of 
components.  According  to  the  witness, 
not  only  are  producers  usually  paid  on 
a  per  hundredweight  basis,  but  milk  is 
measured  on  a  per  hundredweight  basis 
for  purposes  of  plant  accounting, 
payments  between  plants  and  to 
haulers,  and  by  breed  associations  and 
DHIA  with  adjustments  for  percentages 
of  components  where  necessary.  The 
witness  also  claimed  that  using 
differential  pricing  would  be  revenue 
neutral. 

The  TAPP/FUMMC  witness  is  correct 
that  switching  payments  to  producers 
from  a  per  hundredweight  system  to  one 
of  pounds  of  components,  as  adopted  in 
this  decision,  is  not  a  minor  change. 
Some  expense  will  be  incurred  by 
handlers  and  producers  in  adapting  to 
the  new  system.  However,  the  benefits 
to  the  industry  in  the  affected  areas  of 
adopting  a  uniform  multiple  component 
pricing  system  outweigh  the  one-time 
costs  of  its  adoption.  The  implication 
that  everyone  connected  with  the  dairy 
industry  must  adopt  this  system  is  not 
correct.  Pounds  of  milk  must  still  be 
accounted  for  under  the  multiple 
component  pricing  system.  For 
example,  nothing  in  this  decision  would 
prevent  a  handler  from  continuing  to 
pay  haulers  on  a  hundredweight  basis. 
No  testimony  at  the  hearing  from 
witnesses  that  have  producers  pooled 
under  Federal  orders  that  have  already 
adopted  multiple  component  pricing 
indicated  that  moving  to  a  pricing 
system  that  prices  milk  component  by 
the  pound  was  an  onerous  burden.  The 
transcript  does  reveal  disagreement  with 
the  level  of  the  protein  price  under 
some  Federal  orders  with  multiple 
component  pricing,  but  little 


dissatisfaction  with  the  system  itself, 
nor  complaints  dwot  the  difficulty  of 
switching  to  a  component  pricing 
system. 

As  to  the  afgtmient  that  pricing 
protein  and  butterfjit  on  the  basis  of 
price  differentials  would  be  revenue 
neutral,  the  multiple  component  pricing 
system  recommended  for  adoption  is 
designed  neither  to  enhance  nor  reduce 
total  producer  returns.  The  only  changes 
in  the  total  pool  value  that  may  occur 
because  of  the  recommended  changes 
would  resuh  from  differences  in  the 
protein  and  other  nonfat  solids  content 
between  milk  pooled  under  the  orders 
included  in  this  proceeding  and  the 
milk  included  in  the  Minnesota- 
Wisconsin  siuTrey.  In  addition,  some 
redistribution  of  the  dollars  involved  in 
each  pool  can  be  expected  between 
producers,  and  between  handlers. 

The  proposal  by  TAPP  and  FUMMC 
to  leave  butterfat  on  a  differential 
pricing  basis  and  to  price  protein  on  a 
differential  basis  with  a  neutral  range  is 
not  included  in  this  decision.  To 
continue  to  pay  producers  for  butterfat 
and  to  add  payment  for  protein  on  the 
"traditionar'  diffierential  system  would 
confuse  and  frustrate  producers  in  the 
understanding  of  their  milk  checks. 
Continued  use  of  differentials  would 
perpetuate  the  volume-based  pricing 
system  with  a  high  value  on  water,  and 
would  bdl  to  give  producers  a  true  price 
signal  of  what  the  marketplace  wants. 

The  use  of  differentials  in  pricing 
milk  components  is  not  widely 
imderstood.  There  is  no  valid  reason  to 
continue  an  outmoded  and  confusing 
pricing  system  in  valuing  milk 
components.  Pricing  components  on  a 
per-pound  basis  will  allow  producers  to 
see  clearly  what  components  have  the 
most  ralue,  a  result  vrfaich  plainly  fits 
the  goal  of  encouraging  producers  to 
produce  those  components  which  have 
the  highest  value  in  the  market  place. 
Per-pound  pricing  also  makes  clear  to 
producers  tliat  it  is  the  pounds  of 
components  that  resuh  in  payment, 
rather  than  the  percentages  of  those 
components  in  milk.  Prwlucers  would 
be  better  able  to  look  at  the  cost  of 
producing  pounds  of  components,  and 
compare  diose  costs  with  possible 
returns.  Application  of  a  neutral  zone 
would  discourage  producers  from 
increasing  protein  production 
marginally  unless  such  an  increase 
would  raise  the  protein  level  above  the 
neutral  range. 

A.  Protein 

The  protein  price  for  milk  pooled 
under  the  five  noith  cmtFal  Federal 
milk  orden  sbovld  be  calculated  by 
multiplying  tiie  monthly  average  of  40- 


pound  block  cheese  prices  on  the  Green 
Bay  Cheese  Exchange  by  1.32.  without 
including  a  value  for  whey  protein. 

No  opposition  was  expressed  at  the 
hearing  to  pricing  protein  on  the  basis 
of  its  value  in  the  manufacture  of 
cheese.  The  differences  between 
participants  came  in  determining  the 
^appropriate  level  of  the  protein  price. 

A  proposal  submitted  and  supported 
by  National  All-Jersey,  Inc.  (NAJ),  and 
supported  by  a  number  of  cooperative 
associations  and  other  dairy 
organizations,  would  calculate  the 
protein  price  in  two  parts:  (1)  Multiply 
the  National  Cheese  Exchange  monthly 
average  40-pound  block  cheese  price  by 
1.32.  and  (2)  add  the  monthly  average 
whey  protein  concentrate  price 
multiplied  by  .735.  The  sum  of  these 
two  values  would  equal  the  protein 
price. 

The  NAJ  proponent  witness  explained 
that  one  of  the  objectives  of  the  NAJ 
proposal  was  to  establish  a  protein  price 
that  was  high  enough  to  give  producers 
an  incentive  to  produce  protein.  He 
added  that  a  second  objective  was  to 
determine  the  protein  price  from  market 
forces  rather  than  as  a  residual  value,  as 
is  used  in  other  Federal  orders.  The 
witness  explained  that  the  1.32  factor 
used  in  the  NAJ  proposal  comes  from 
the  modified  Van  Slyke  cheese  yield 
formula  that  is  commonly  used  by  the 
industry.  The  1.32  factor  represents  the 
poimds  of  38-percent  moisture  Cheddar 
cheese  obtained  from  cme  poimd  of 
protein  with  75  percent  of  the  protein 
going  into  the  cheese. 

The  witness  gave  four  reasons  for 
using  the  National  Cheese  Exchange  40- 
pound  Cheddar  block  price  (block 
price):  (1)  The  majority  of  the  cheese  in 
the  five  Federal  orders  is  priced  using 
the  blodc  price  as  the  base  price,  (2)  the 
block  price  is  used  in  determining  the  ' 
somatic  cell  adjustment  in  the  Eastern 
Ohio- Western  Pennsylvania.  Indiana, 
and  Cttiio  Valley  orders,  as  well  as  being 
used  in  the  computation  of  the  Class  n 
price  in  all  Federal  orders,  and  in  the 
determination  of  the  Class  4a  price  in 
Cahfomia,  (3)  since  there  is  over  twice 
as  much  American  cheese  manufactured 
in  blocks  as  is  made  in  barrels,  and  the 
Wisconsin  assembly  point  barrel  cheese 
price  is  within  one  cent  of  the  block 
price,  the  block  price  represents  a 
minimum  cheese  price,  and  (4)  the 
protein  price  determined  pursuant  to 
this  proposal  gives  a  greater  incentive  to 
producers  to  produce  protein  and  is 
more  equitable  to  handlers  and 
producers  than  the  (lov»«r)  protein  price 
contained  in  the  other  proposals. 
The  NAJ  witness  continued  by 
explaining  that  the  proposal  includes 
the  value  of  whey  protein  in  the  protein 


price  so  that  all  of  the  protein  in  the 
milk  would  be  accounted  for.  As 
explained  by  the  proponent  witness,  the 
.735  factor  was  determined  by  dividing 
25  percent,  which  is  the  protein  left  in 
whey  after  making  cheese,  by  34 
percent,  which  is  the  percent  of  protein 
in  whey  protein  concentrate.  The 
resulting  value,  .735,  is  multiplied  by 
the  monthly  average  34  percent  whey 
protein  concentrate  price  to  yield  the 

whey  contribution  to*lhe  protein  price.    " 
The  witness  stated  that  the  whey 
protein  concentrate  price  was  selecj«d 
because  it  is  a  better  indicator  of  the 
value  of  the  protein  contained  in  whey 
than  is  dry  whey  or  animal  feed  whey. 

An  economist  supporting  the  NAJ 
proposal  testified  that  even  though  the 
butterfat  price  is  determined  at  its 
marginal  value,  that  is,  the  value  of 
butterfat  in  butter,  the  protein  price 
should  be  determined  by  the  value  of 
protein  in  the  most  common  use  of 
protein  in  the  five  markets  included  in 
this  proceeding.  The  witness  pointed 
out  that  the  most  common  use  of  protein 
is  in  the  manufacture  of  cheese,  with 
85.9  percent  of  the  milk  marketed  in 
1992  in  Wisconsin  being  used  in  the 
manufacture  of  cheese.  The  witness 
testified  that  the  appropriate  cheese 
price  to  be  used  in  computing  the 
protein  price  was  the  block  price 
because  it  is  a  "conservative  estimate  of 
the  price  actually  received  for  block 
Cheddar  cheese".  The  witness  went  on 
to  explain  that  the  reported  block  price 
is  closer  to  what  manufacturing  plants 
receive  for  barrel  cheese  than  is  the 
reported  barrel  price  because  when  the 
custcMnary  premiums  are  added  to  the 
reported  barrel  cheese  price  the  result  is 
approximately  equal  to  the  block  price. 
The  academic  NAJ  witness  reiterated 
the  NAJ  position  that  the  value  of  whey 
protein  should  be  included  in  the 
protein  price  because  the  total  value  of 
the  protein  in  producer  milk  would  thus 
be  reflected  in  the  protein  price,  giving 
producers  an  incentive  to  produce  more 
protein. 

A  witness  for  Central  Milk  Prodticers 
Cooperative  (CMPC)  explained  that  the 
CMPC  proposal  would  use  the  monthly 
average  Green  Bay  Cheese  Exchange 
barrel  price  (barrel  price)  instead  of  the 
block  price,  and  would  not  include  the 
value  of  whey  protein.  The  witness  for 
CMPC  testified  that  the  barrel  price 
better  represents  the  value  of  cheese 
than  the  block  price  because  thero  is  a 
greater  volume  of  trading  in  barrel 
cheese  than  in  block  cheese.  The 
resulting  protein  price  would  be  lower 
than  the  protein  price  computed  under 
the  NAJ  proposal  A  witness  for  CtJPC 
explained  that  their  proposed  protein 
price  was  based  on  the  understandiafi 
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that  Federal  order  prices  are  minimum 
prices,  and  that  the  CMPC  proposal, 
using  the  barrel  cheese  price  and  not 
including  a  value  for  whey  protein, 
would  result  in  a  minimum  price  for 
protein. 

The  CMPC  protein  price  proposal  was 
supported  at  tne  hearing  by  other 
hearing  participants,  including  National 
Farmers  Organization  (NFO),  Kraft,  Inc., 
Calloway  Co.,  Wisconsin  Cheese  Makers 
Association  (WCMR),  National  Cheese 
Institute  (NCI).  Farmers  Union  Milk 
Marketing  Cooperative  (FUMMC),  and 
the  Trade  Association  of  Proprietary 
Plants  (TAPP).  A  witness  for  NQ 
explained  that  if  the  protein  price  is  set 
at  too  high  a  level,  cheese  manufacturers 
would  experience  a  declining  gross 
margin  as  the  price  for  protein  increases 
above  the  return  the  plant  can  obtain 
from  additional  protein.  He  explained 
that  this  would  be  the  case  with  the 
protein  price  as  proposed  by  NA),  but 
not  with  the  NQ  and  CMPC  proposed 
protein  price. 

Other  witnesses  supporting  a  lower 
protein  price  than  that  proposed  by  NAJ 
explained  that  protein  should  not  be 
priced  at  a  high  level  because  the  higher 
price  may  disadvantage  handlers  who 
do  not  manufacture  cheese.  They 
testified  that  the  higher  protein  price 
would  not  be  recoverable  in  certain 
products  such  as  nonfat  dry  milk, 
condensed  milk,  or  certain  Class  II 
products,  and  that  even  though  the 
lower  protein  price  still  may  not  be 
recoverable,  it  offers  the  best  alternative. 

The  Galloway  mtness  stated  that  if  a 
multiple  component  pricing  plan  that 
derives  a  protein  price  from  a  cheese 
market  value  were  adopted,  the  protein 
price  should  represent  a  minimum 
value,  should  he  based  on  the  barrel 
cheese  market,  and  should  not  include 
a  value  for  whey  protein  concentrate.  He 
argued  that  such  a  price  would  have  the 
impact  of  minimizing  the  difference 
between  the  protein  and  other  solids 
prices. 

The  TAPP/FUMMC  witness  testified 
that  protein  should  be  priced  at  a  level 
somewhat  below  its  full  value  in 
Cheddar  cheese  and  whey  for  several 
reasons.  He  said  that  too  high  a  protein 
price  could  invite  the  use  of  non-dairy 
protein,  whey  solids,  and  casein,  and 
thereby  cause  an  increase  in  the 
production  of  imitation  cheese.  He  also 
said  that  since  some  Class  II  and  III 
products  do  not  recoup  as  much  value 
from  high  protem  milk  as  cheese  and 
cottage  cheese,  the  p'otein  price  should 
be  set  at  a  level  less  man  its  full  value 
for  cheese.  The  witness  expressed 
concern  that  too  high  a  protein  price 
could  result  in  a  zero  value  for  die 
residual  component,  or  other  solids. 


According  to  the  witness,  a  zero  value 
for  the  residual  would  fail  to  reflect  a 
realistic  value,  and  would  not  cover  a 
make  allowance. 

In  the  post-hearing  brief  filed  by  NA). 
the  position  of  using  a  "justifiably  high" 
protein  price  to  send  a  signal  to 
producers  that  protein  is  the  most 
valuable  component  in  milk  was 
reiterated.  In  post  hearing  briefs  filed  by 
CMPC.  NFO,  Kraft,  NQ.  TAPP  and 
FUMMC,  Anderson-Erickson  (A-E),  and 
AMPI  North  Central  Region,  the 
computation  of  the  protein  price  as 
pro{>osed  by  CMPC  was  supported.  The 
reasons  given  in  testimony  for  using  a 
lower  protein  price  than  that  proposed 
by  NAJ  were  reiterated  in  briefs.  In 
addition.  A-E.  Kraft  and  AMPI  North 
Central  Region  argued  that  the 
difference  between  the  barrel  cheese 
price  and  the  block  cheese  price  is  due 
to  the  cost  of  packaging  and  other 
nonmilk  factors,  and  therefore  the  barrel 
cheese  price  should  be  used  for 
determining  the  protein  price. 

In  pure  economic  terms  the  price  of 
a  product  represents  the  supply  and 
demand  for  that  product  as  affected  by 
place,  form,  and  time.  The  problem  with 
determining  a  price  for  protein 
contained  in  milk  is  that  the  protein  is 
not  marketed  as  a  separate  unique 
product,  but  is  marketed  as  an  integral 
part  of  both  fluid  and  manufactured 
dairy  products.  Therefore,  in 
determining  an  appropriate  protein 
price,  the  value  of  protein  in  dairy 
products  is  determined  by  using  the 
value  of  a  product  whose  yield  is  a 
function  of  the  protein  content  of  the 
milk.  At  this  point  in  time  no  attempt 
is  made  to  reflect  the  protein  content  of 
milk  in  the  value  of  milk  used  for  fluid 
use.  For  this  reason,  the  component 
pricing  plan  recommended  in  this 
decision  does  not  apply  to  milk  used  for 
Class  I  purposes. 

The  level  of  protein  in  milk  does  have 
a  measurable  affect  on  the  value  of  milk 
used  for  manufacturing.  This  value 
varies  among  the  diverse  manufactured 
products  because  of  differences  in  the 
market  values  of  manufactured  dairy 
products  and  in  the  contribution  made 
by  protein  to  various  finished  products. 
For  instance,  testimony  at  the  hearing 
showed  that  for  a  one-pound  change  in 
protein  in  the  manufactiue  of  cheddar 
cheese  there  is  a  1.32  pound  change  in 
the  quantity  of  cheese  produced, 
whereas  in  the  production  of  milk 
powder  a  one-pound  change  in  the  level 
of  protein  would  change  the  amount  of 
powder  produced  by  approximately  one 
pound.  Since  the  vast  majority  of  milk 
in  the  five  orders  included  in  this 
hearing  is  used  to  manufacture  cheese, 
the  protein  price  will  be  based  on  the 
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contribution  made  by  protein  in  the 
manufacture  of  cheese. 

The  1.32  factor  used  in  both  methods 
proposed  for  the  computation  of  the 
protein  price  for  these  five  orders  is 
derived  from  a  modified  Van  Slyke 
cheese  yield  formula,  where  the  casein 
is  assumed  to  be  75  percent  of  the 
protein  and  the  moisture  content  of  the 
cheese  is  38  percent.  Assuming  the 
butterfat  is  constant,  a  change  of  protein 
by  one  pound  in  this  formula  will 
change  cheese  yield  by  1.32  pounds. 
Therefore,  the  1.32  factor  is  appropriate 
for  determining  the  order  protein  price. 

In  determining  the  level  of  the  protein 
price,  the  question  of  whether  to  use  the 
average  block  price  versus  the  average 
barrel  price  is  a  lesser  issue  than  the 
question  of  whether  or  not  whey  protein 
should  be  included  in  the  computation 
of  the  protein  price,  as  proposed  by 
NAJ.  The  average  difference  between  the 
Green  Bay  Cheese  Exchange  average 
block  price  and  average  barrel  price 
during  1992  and  1993  was  $.0388  per 
pound.  Multiplying  this  diflerence  by 
the  1.32  factor  results  in  an  average 
difference  of  $.05  per  poimd  of  protein 
between  the  protein  prices  derived  from 
the  barrel  and  the  block  cheese  prices. 
Over  the  same  2  years  the  inclusion  of 
whey  protein  in  the  computation  of  the 
protein  price  would  have  increased  the 
protein  price  by  an  average  of  $.4265. 

The  principal  issues  that  must  be 
addressed  in  determining  the 
computation  of  the  protein  price  are  the 
factors  that  must  be  included  to  arrive 
at  a  price  that  most  acciuately  reflects 
the  value  of  protein  in  milk.  In  addition, 
the  effect  of  the  level  of  the  protein 
price  on  the  other  nonfat  solids  price 
must  be  considered.  Since  the  other 
nonfat  solids  price  is  computed  as  a 
residual  of  the  Minnesota-Wisconsin 
price,  the  other  nonfat  soUds  price  is 
inversely  related  to  the  protein  price.  In 
determining  an  appropriate  protein 
price  and  other  nonfat  soUds  price,  the 
effects  of  both  prices  on  payments  to 
producers  and  margins  to  handlers 
buying  milk  must  be  determined. 

mclusion  of  a  protein  price  and  an 
other  solids  price  in  determining 
payments  to  producers  gives  producers 
an  incentive  to  increase  their 
production  of  nonfat  solids,  especiaPy 
protein.  There  was  no  evidence  in  the 
hearing  record  to  indicate  the  cost  to 
producers  of  increasing  the  protein 
content  of  milk.  It  is  therefore  difficult 
to  determine  what  the  absolute  level  of 
the  protein  price,  or  its  relative  level  to 
the  butterfat  and  other  soUds  prices, 
must  be  to  encourage  producers  to 
increase  the  protein  content  of  milk. 

On  average  for  the  21  months  of  data 
available  in  the  record  the  protein  price 


iecommended  for  adoption  in  this* 
decision,  at  $1.6851  per  pound  of 
protein,  is  twice  both  the  $.6379  per 
pound  average  other  solids  price  and 
the  $.8374  per  pound  average  butterbt 
price.  Certainly,  pricing  protein  at 
double  the  price  of  the  other 
components  in  milk  gives  producers  a 
clear  message  that  protein  is  the 
component  most  desired  in  the 
marketplace  without  over-valuing  that 
component.  The  significant  difference 
in  prices  between  protein  and  the  other 
nonfat  solids  and  butterfat  components 
should  give  producers  an  incentive  to 
increase  protein  output. 

Testimony  by  several  proponents  of 
component  pricing  explained  that 
component  pricing  would  be  more 
equitable  to  handlers  than  the  current 
skim-butterfat  pricing  system.  The 
proponents  explained  that  the  increased 
equity  would  be  due  to  handlers  paying 
for  milk  based  more  closely  on  its 
economic  value  to  them.  TTiis  increased 
equity  is  reflected  in  a  narrower  spread 
in  margins  between  handlers  making 
cheese  fitMn  low  protein-low  soUds  milk 
versus  handlers  making  cheese  from 
high  protein-high  solids  milk.  Several 
exhibits  showed  that  handlers  using 
"average"  milk  would  experience  little 
if  any  change  in  their  net  margins. 
However,  handlers  using  low-testing 
milk  would  experience  a  higher  net 
margin  than  under  the  present  pricing 
plan,  while  handlers  using  high-testing 
milk  would  experience  a  lower  net 
margin.  This  result,  the  narrowing  of 
handlers'  net  margins  when  compared 
to  the  skim-butterfat  pricing  system, 
would  occur  no  matter  which  of  the 
proposed  pricing  plans  is  used  to  price 
the  components. 

Analysis  of  data  presented  at  the 
hearing,  using  price  computations  based 
on  each  of  the  proposals  and  averaged 
over  the  21  months  of  data  included  in 
exhibits,  shows  a  range  of  net 
manufacturing  margins  for  cheese  using 
the  reconunended  pricing  system  of 
$1.57  per  himdredweight  compared 
with  the  $3.34  range  in  cheese 
manufactiuing  margins  per 
hundredweight  of  milk  purchased 
attributable  to  the  current  skim-butterfat 
pricing  system.  The  three  component 
pricing  plans  discussed  at  the  hearing 
would  result  in  ranges  in  net  cheese 
manufacturing  margins  of  $1.16  per 
hundredweight  for  the  NAJ  proposal. 
$1.62  per  hundredweight  for  the  CMPC 
proposal,  and  $1.70  per  hundredweight 
for  the  NCI  proposal. 

Even  though  the  NAJ  proposal  yielded 
the  smallest  spread  in  net  margins, 
further  analysis  of  the  NAJ  results 
shows  that  the  net  margins  increase  and 
then  start  to  decline.  The  decline  in 


margins  occurs  when  there  is  not 
enough  butterfat  in  the  milk  to  fully 
utiUze  the  protein  available,  thus 
reducing  the  increase  in  cheese  yield  as 
'  protein  content  continues  to  increase. 
Accordingly,  if  the  price  of  protein  is 
greater  than  the  increased  retiim  from 
cheese,  the  net  return  will  start  to  . 
decline. 

The  decline  in  net  returns  under  the 
NAJ  proposal  indicates  that  the  NAJ 
proposal  would  overprice  protein,  at 
least  when  there  is  not  enough  butterfat 
to  fully  utilize  the  protein.  The  result  is 
that  the  marginal  return  using  the  NAJ 
proposal  peaks  within  the  protein  and 
butterfat  range  of  average  milk  while  the 
marginal  return  using  the  protein  and 
other  solids  price  as  recommended  in 
this  decision  continues  to  increase, 
although  at  a  decreasing  rate.  A 
mandated  pricing  system  should  not  set 
prices  at  levels  that  result  in  a  declining 
marginal  return,  particularly  when  the 
decline  occurs  at  or  near  average  mari^et 
component  levels.  Therefore,  the  whey 
protein  factor  should  not  be  included  in 
the  computation  of  the  protein  price. 
The  monthly  average  price  for  40- 
pound  block  dieddar  cheese  on  the 
National  Cheese  Exchange  in  Green  Bay. 
Wisconsin,  is  the  appropriate  price  to 
use  for  determining  the  protein  price. 
Use  of  the  block  price  results  in 
producers  receiving  a  higher  price  for 
protein  than  if  the  barrel  price  were 
used  without  handlers  inciuring  any 
significantly  higher  cost  for  milk.  In 
addition,  although  the  record  showed 
that  more  cars  of  barrel  cheese  were  sold 
on  the  Exchange  than  block  cheese,  the 
predominant  cheese  form  in  which 
American  cheese  is  manufactured  in  the 
five-market  region  is  in  40-pound  or 
640-pound  blocks. 

The  price  difiierence  between  block 
and  barrel  cheese  may  be  due  to 
packaging  and  other  noiunilk  factors. 
However,  the  protein  price  must  be 
established  at  a  level  that  best  meets  the 
needs  of  all  concerned.  The  block 
cheese  price  should  be  more  effective 
than  the  barrel  price  in  establishing  a 
sufficiently  high  protein  price  to 
accomplish  the  goal  of  encoivaging 
producers  to  produce  protein  without 
having  a  detrimental  impact  on 
handlers,  and  does  result  in  a  narrower 
range  of  manufactiuing  margins  for 
cheese. 

Over  the  period  January  1992  through 
September  1993.  a  protein  price 
computed  by  multiplying  the  block 
price  by  1.32  would  have  resulted  in  an 
average  protein  price  of  $1.6851  per 
pound.  The  CMPC  and  NQ  proposals, 
using  the  barrel  cheese  price,  would 
have  resulted  in  an  average  protein 
price  of  $1.6337  per  pound  of  protein 


over  the  same  time  period.  A 
comparison  of  the  net  margins  resulting 
frT>m  the-recommended  protein  price 
versus  the  CMPC  and  NQ  proposals 
shows  that  the  sUghtly  higher  protein 
price  and  correspondingly  lower  other 
solids  price  recommended  herein  have 
a  negligible  affect  on  net  margins.  In 
fact,  the  spread  between  the  highest  and 
lowest  cheese  manufacturing  margin 
declines  sUghdy  while  the  margin  per 
pound  of  cheese  remains  virtually 
unchanged.  At  the  same  time,  the 
producer  is  paid  a  higher  protein  price 
and  thereby  has  a  greater  incentive  to 
increase  protein  production. 

B.  Other  Nonfat  Solids 

The  balance  of  the  M-W  price,  after 
the  values  of  protein  and  butterfat  are 
removed,  should  be  priced  on  the  basis 
of  "other  nonfat  solids."  The  other 
nonfat  solids  price  per  pound  will  be 
computed  by  subtracting  from  the  Class 
in  price  the  sum  of  the  butterfat  price 
times  3.5  and  the  protein  price  times  the 
test  of  the  Miimesota- Wisconsin  price 
survey  milk.  The  result  will  be  divided 
by  the  other  nonfat  sohds  test  of  the 
Minnesota-Wisconsin  price  survey  milk. 
Because  the  computation  of  the  other 
solids  price  is  based  on  a  residual  value, 
the  other  soUds  price  could  l>e  negative 
without  further  adjustments.  Therefore, 
if  computation  of  the  other  solids  price 
results  in  a  negative  price,  the  protein 
price  will  be  adjusted  (downward)  to 
result  in  a  zero  value  f<H  the  other  solids 
price. 

As  a  residual,  a  NAJ  witness  stated, 
the  other  nonfat  solids  price  would 
represent  the  value  of  lactose  and  ash. 
which  are  the  primary  constituents  of 
the  other  nonfot  soUds.  and  the 
difference  in  value  between  a 
competitively  set  price  for  milk,  the 
Miimesota-Wisconsin  price,  and  the 
value  of  that  milk  based  strictly  on 
product  prices. 

An  expert  witness  for  NAJ  testified 
that  a  higher  price  for  other  solids  than 
would  be  computed  by  using  a  protein 
price  lower  than  that  propo^  by  NAJ 
was  not  justified  because  a  higher  other 
nonfat  solids  price  would  defeat  the 
purpose  of  multiple  component  pricii^ 
To  give  producers  an  economic 
incentive  to  increase  the  protein  content 
of  their  milk.  The  witness  also 
explained  that  since  the  "other  nonfat 
solids"  consist  primarily  of  lactose,  for 
which  there  is  a  limited  market  and 
cheaper  substitutes,  there  is  no  reason  to 
have  a  high  other  nonfat  solids  price. 
A  witness  for  CMPC  explained  that 
the  CMIHi:  proposal  would  result  in  a 
higher  price  for  other  nonfat  soUds  than 
the  NAJ  proposal.  The  witness  testified 
that  reduced  emphasis  on  the  protein 
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price  and  iocreued  flmphasis  on  the 
oUmt  aolids  piice  would  raduca  the 
impact  of  multiple  componflnt  pricing 
on  handlers  and  producera.  The  witness 
observed  that  the  average  difference  in 
handlers'  cost  of  milk  between  the 
current  skim-buttarfat  pricing  system 
and  the  CMPC  propoaal  was  less  than 
one  cent  per  hundredweight,  while  the 
NA|  proptMal  would  result  in  a 
diChrenoe  of  slightly  over  three  cents 
per  hundiedwe^t 

The  C3^1PC  witness  pointed  out  that 
the  same  lelatiouship  was  applicable  to 
returns  to  producers.  In  fact,  the  witness 
stated,  when  comparing  the  effect  of  the 
current  skim-butterfat  pricing  system  on 
handlers'  obligations  with  both  the  NA) 
proposal  and  the  CMPC  proposal,  there 
is  a  narrower  spread  from  the  highest 
difference  to  the  lowest  difierence  and 
a  smaller  standard  deviation  with  the 
CMPC  proposal  than  the  equivalent 
comp>ahsona  with  the  NAJ  propoaaL 
An  alternative  residual  price  was 
proposed  by  NQ  and  supported  by 
Kraft.  A  witness  for  NQ  testified  that 
instead  of  placing  the  rasidual  value  on 
the  other  nonfat  solids,  the  residual 
vahie  should  be  placed  on  the 
remaining  pounds  of  fluid  milk.  The 
witness  explained  that  this  residual 
fluid  price  would  be  calculated  by 
subtracting  the  value  of  3.5  pounds  of 
butterfat  and  the  value  of  the  protein 
baaed  on  the  protein  test  of  the  milk  in 
the  Minnesota- Wiscooain  price  survey 
from  the  Minnesota- Wisccmsin  price. 
The  resulting  value  would  be  divided  by 
100  minus  3.5  minus  the  protein  test  of 
the  milk  in  the  Minnesota- Wisconsin 
price  survey. 

The  NQ  witness  testified  that  placing 
the  residual  value  on  other  nonfot  solids 
would  yield  an  "other  nonfat  solids" 
price  that  could  not  be  recovered  in  the 
marketplace.  In  addition,  he  stated, 
although  the  butterfat  price  is  based  on 
the  butter  market  and  the  protein  price 
would  be  based  on  the  return  to  cheese 
manufacture,  the  other  nonfat  solids 
price  would  have  no  relationship  to  any 
particular  established  market  or 
component  The  wntness  also  testified 
that  since  an  other  nonfat  solids  test 
would  not  be  needed  for  the  NQ 
proposal,  administration  of  the  pricing 
plan  would  be  easier  and  less  expensive 
than  the  other  pricing  proposals. 

The  proposal  by  NCI  to  place  the 
residual  value  on  a  "fluid  carrier" 
component  has  some  merit  in  that  it 
does  not  try  to  apply  the  residual  value 
to  a  component  such  as  other  solids,  on 
which  the  market  may  not  place  a  value. 
The  major  drawback  to  the  NO  proposal 
is  that  it  ignores  one  of  the  coni|x>nents 
of  milk,  odiar  nonfat  solids,  which  is 
compoeed  of  lactose  and  ash. 


Although  the  other  nonfsl  solids  do 
not  have  as  much  market  value  as  either 
butterfit  or  prolain.  they  are  an 
important  component  of  milk.  If  a 
multiple  component  pricing  system  is  to 
be  e£Eective  it  should  price  as  many  of 
the  components  in  milk  as  possible, 
preferably  based  on  the  value  of  thoae 
components  in  the  marketplace.  There 
is,  however,  no  readily  available 
measure  of  the  market  value  of  the  other 
nonfat  solids.  Since  there  was  no 
testimony  or  any  fustification  in  the 
rscord  for  departing  from  the 
Minnesota-Wisconsin  price  as  a  basic 
price  lor  milk,  at  least  one  of  the 
components  in  the  pajrment  plan  must 
represent  the  difference  between  a 
competitively-set  pay  price  (tlie  M-W) 
and  the  product-derived  component 
prices.  This  residual  value  therefore 
represents  not  only  the  value  of  the 
lactose  and  ash,  but  also  equates  the 
component  values,  some  of  which  are 
determined  by  their  market  value,  with 
a  competitively  set  producer  pay  price. 

The  prospect  of  lactoae  being  added  to 
milk  by  producers  for  the  purpose  of 
benefitting  frtnn  the  other  solids  price 
was  discussed  by  several  hearing 
pertidpants.  The  incentive  to  adulterate 
milk  with  added  lactose  should  be  no 
more  of  a  problem  than  the  current 
incentive  to  adulterate  milk  with  water. 
Testing  to  determine  whether  lactose 
has  been  added  should,  in  fact,  be  easier 
than  testing  for  water  since  it-would  be 
pari  of  the  testing  necessary  to 
determine  producers'  payments.  In 
addition,  added  lactoae  can  be  detected 
during  normal  testing  procedures 
currently  conducted  on  milk. 

NQ's  concern  that  testing  for  total 
solids  would  increase  handlers'  costs 
and  difficulty  of  testing  was  not 
established  in  the  bearing  record.  In 
fact,  testimony  indicated  that  many 
handlers  are  already  testing  for  total 
solids.  Hearing  testimony  also  showed 
that  the  testing  for  total  solids  is  as 
accurate  or  more  acouate  than  testing 
for  butterfat  or  protein.  In  addition,  the 
infrared  machines  that  are  used  by  most 
laboratories  %viU  test  for  total  solids  at 
the  same  time  the  butterfat  and  protein 
tests  are  done.  Therefore,  there  should 
be  no  significant  increase  in  testing  cost 
or  testing  difficulty  with  the 
implementation  of  the  component 
pricing  plan  incorporated  in  this 
decision. 

C.  Butterfat 

The  value  of  butterbt  in  the  amended 
unlers  will  be  the  same  as  under  the 
currant  orders.  There  was  no  proposal 
or  testimony  to  change  the  way  butterfat 
currently  is  valued.  One  expert  ivitness 
testified  that  the  current  system  of 


basing  the  vahie  of  butter&t  on  the 
value  of  butter  is  i»oper. 

This  decision  continues  the  historical 
relationship  of  the  values  <rf  butterfat 
and  butter.  The  difference  between  the 
pricing  of  butter&t  in  the  amended 
order  and  the  current  order  is  due  to  the 
way  that  value  is  expressed.  Currently 
the  value  of  butterfot  is  expressed  as  a 
differential;  that  is.  the  difference  in 
value  between  0.1  pound  of  butterfat 
and  0.1  pound  of  skim  milk.  The 
amended  order  will  express  Ae  value  of 
butterfat  on  the  basis  of  a  price  per 
pound.  Whichever  method  is  used,  the 
total  value  of  butterfat  in  milk  is  the 
same.  However,  by  expressing  the  value 
on  a  per  pound  basis  instead  of  a 
differential,  the  objective  of 
demonstrating  cleariy  to  producers 
where  the  value  is  in  milk  is  easily 
achieved. 

As  proposed,  the  butterfat  price  per 
potmd  in  the  amended  order  will  be 
determined  by  multiplying  the  butterfat 
differential  by  965  and  adding  the  Class 
ni  price.  The  resulting  price  per 
hundredweight  would  then  be  divided 
by  1(X)  to  give  a  price  per  pound  of 
butterfat. 

D.  Miscellaneous 

The  three  component  prices:  butterfat, 
protein,  and  the  other  solids,  will  be 
expressed  on  a  per  pound  basis  with 
four  places  to  the  right  of  the  decimal. 
Analysis  has  shotvn  that  by  expressing 
these  prices  to  the  nearest  one- 
hundredth  of  s  cent,  the  accurscy  of  the 
prices  is  significantly  enhanced  over 
expressing  the  prices  to  the  nearest  cent. 
Additionally,  the  difference  between 
what  is  paid  into  the  producer 
settlement  fund  and  what  is  drawn  bom 
the  producer  settlement  fund  is  much 
closer  to  zero  than  when  prices  are 
rounded  to  the  nearest  full  cent. 

In  contrast  to  other  orders  that  have 
multiple  component  pricing  provisions, 
this  decision  incorporates  only  one 
protein  price  as  well  as  one  other  nonfat 
solids  price.  The  pooling  of  the 
components  to  include  me  Class  I  skim 
portion  is  incorporated  within  the 
computation  of  the  producer  price 
differential.  This  feature  of  the  pricing 
plan  allows  for  the  elimination  of 
separate  handler  and  producer  protein 
prices  and  separate  handler  and 
producer  other  solids  prices,  and 
resulting  confusion  over  which  price, 
handler  or  producer,  should  be  used 
when.  In  addition,  a  handler's  per 
pound  price  for  protein  or  other  solids 
is  the  same  whether  the  handler  is 
buying  milk  from  producers  or  from 
other  handlers. 

The  producer  price  differential,  which 
represents  the  additional  value  of  Class 


I  and  Class  II  milk  in  the  pool  and  any 
positive  or  negative  effect  of  Class  Ifl- 
A.  will  be  determined  by  computing  for 
each  handler,  and  then  acciunulating  for 
all  handlers,  the  differential  value  (from 
Class  III)  of  the  Class  I,  Class  fl.  and 
Class  III-A  product  pounds.  The 
differential  value  is  adjusted,  when 
appropriate,  for  shrinkage  and  overage, 
inventory  reclassification,  receipts  of 
other  ^urce  milk  allocated  as  Class  I. 
receipts  from  unregulated  supply  plants, 
location  adjustments,  and,  in  the 
Chicago  Regional  order,  transportation 
and  assembly  credits. 

For  the  purpose  of  eliminating 
differences  between  handler  and 
producer  component  values,  the  value 
of  the  Class  I  skim  milk  and  the  values 
of  the  protein  and  other  solids 
contained  in  the  skim  milk  allocated  to 
Class  n  and  Class  HI  will  be  added  to. 
and  the  values  of  the  protein  and  other 
solids  contained  in  all  producer  milk 
subtracted  frtjm.  the  differential  pool. 
The  accumulated  total  for  all  handlers  is 
then  adjusted  by  total  producer  location 
adjustments  and  one-half  the 
unobligated  balance  in  the  producer 
settlement  fund.  The  resulting  value  is 
then  divided  by  the  total  pounds  of 
producer  milk  in  the  pool,  and  an 
amount  not  less  than  four  cents  nor 
more  than  five  cents  is  deducted.  The 
result  is  the  producer  price  differential 
to  be  paid  to  producers  on  a  per 
hundredweight  basis. 

It  is  possible  for  the  producer  price 
differential  to  be  negative.  A  negative 
producer  price  differential  can  result  for 
two  reasons.  Any  of  the  Class  I,  H,  or  m- 
A  differential  prices  may  be  negative 
and/or  the  minus  adjustments  may  be 
large  enough  to  offset  any  positive 
contribution  from  the  differential  price. 
A  negative  producer  price  differential 
would  be  equivalent  to  a  uniform  price 
less  than  the  Class  HI  price. 

An  issue  that  was  not  directly 
addressed  in  this  proceeding  concerned 
testing  for  protein.  The  five  orders 
included  in  this  hearing  currently  base 
protein  testing  on  the  standard  Kjeldahl 
method,  which  tests  for  nitrogen  and 
then  converts  the  nitrogen  Result  to 
protein.  Since  there  is  a  certain  amount 
of  fi-ee  nitrogen  in  milk  this  test 
somewhat  overstates  the  protein  content 
of  milk.  Recent  developments  in  testing 
allow  for  testing  for  true  protein  which 
is  a  more  accurate  reflection  of  protein 
content.  In  no  way  does  this  decision 
mandate  a  specific  testing  procedure. 
However,  when  (or  if)  the  industry  does 
move  to  testing  for  true  protein,  this 
decision  should  not  be  viewed  as  a 
hindrance  to  that  conversion.  At  the 
time  a  change  to  testing  for  true  protein 


may  occur,  a  change  in  the  1.32  factor 
may  be  necessary. 

4.  Somatic  Cell  Adjustment 

The  producer  price  differential  paid 
to  each  producer  should  be  adjusted  on 
the  basis  of  the  somatic  cell  content  of 
the  producer's  milk  no  matter  how  the 
milk  is  used  by  a  handler.  The  value 
adjustment  per  hundredweight  for  each 
1,000  somatic  cells  would  be 
determined  by  multiplying  .0005  times 
the  monthly  average  National  Cheese 
Exchange  40-pound  block  cheese  price. 
Each  producer's  monthly  average 
somatic  cell  count  (SCC),  in  thousands, 
would  be  subtracted  from  350  and 
multiplied  by  the  value  adjustment  per 
1.000  SCCs.  Somatic  cell  adjustments 
will  not  be  included  in  the  computation 
of  the  producer  price  differential. 
A  wide  range  of  somatic  cell  or 
quality  plans  were  included  in  the 
notice  of  hearing  and  at  the  hearing 
itself.  In  general,  all  parties  agreed  that 
high-quality  milk  is  important  to  all 
segments  of  the  dairy  industry'.  The 
major  differences  between  the  parties 
arose  over  the  questions  of  how  and 
whether  quality  and/or  somatic  cell 
adjustments  should  be  included  in  the 
Federal  order  program. 

A  witness  expert  in  the  field  of  milk 
testing  and  quality  testified  about  the 
influence  somatic  cells  have  on  milk 
and  the  resulting  affect  on  products 
made  from  milk.  The  witness  explained 
that  in  normal  healthy  cows  the  somatic 
cell  count  is  around  50.000.  When  an 
infection  occurs  in  the  udder  of  the  cow 
white  blood  cells  enter  to  fight  the 
bacterial  infection.  The  SCC  thus 
increases  with  the  increasing  number  of 
white  blood  cells.  In  fact,  white  blood 
cells  and  somatic  cells  are  sjoionymous 
in  this  context.  The  witness  continued 
by  explaining  that  white  blood  cells 
contain  enzymes  that  are  designed  to 
break  down  the  cell  walls  of  the  bacteria 
that  are  infecting  the  udder,  but  do  not 
distinguish  between  milk  protein  and 
bacteria.  As  a  result,  milk  protein  is  also 
degraded.  The  witness  also  stated  that 
the  enzyme  causes  some  deterioration  in 
millcfat.  The  witness  continued  by 
explaining  that  these  white  blood  cells 
also  cause  to  be  activated  a  proteolytic 
enzyme  that  is  present  in  all  milk. 

The  expert  witness  went  on  to  explain 
that  casein,  which  is  the  functionally 
important  protein  in  milk,  is  broken 
down  into  smaller  protein  chains  that 
cannot  perform  the  same  functions  as 
.the  casein.  In  fact,  the  witness 
explained,  the  destruction  of  the  casein 
affects  all  dairy  products  that  rely  on 
casein  for  structure  or  function.  'These 
products  include  cheeses,  whipped 
cream,  yogurt,  ice  cream,  and 


condensed  and  dry  products  used  in  the 
manufacture  of  other  products  in  which 
casein  is  a  functional  necessity.  The 
witness  also  explained  that  higher  SCC 
milks  have  a  tendency  to  have  a  faster 
increase  in  "acid  degree  value",  which 
is  a  measure  of  rancidity  and  off  flavors, 
than  milks  with  low  SCCs.  The  witness 
testified  that  most  of  the  damage  occurs 
in  the  udder  of  the  cow,  where 
conditions  are  ideal  for  the  various 
enzymes  to  work.  Once  the  milk  is 
removed  from  the  udder  and  cooled  and 
stored  properly,  further  deterioration 
does  not  stop  but  is  slowed  down 
significantly,  and  further  damage  is 
minimized. 

The  expert  witness  discussed  the 
effect  that  somatic  cell  coimts  have  on 
the  manufacture  of  various  dairy 
products,  specifically  cheese.  He 
explained  that  high  SCC  milk  results  in 
lower  cheese  yields  as  well  as  problems 
with  moisture  control  and  the  activity  of 
the  starter  culture.  The  increased 
somatic  cells  result  in  less  casein  in. 
relationship  to  the  total  protein  so  that 
less  cheese  is  produced  than  would  be 
indicated  by  the  amount  of  protein 
present.  The  degraded  protein  ends  up 
in  the  whey  wi^  the  rest  of  the  whey 
proteins.  Tbe  witness  explained  that  in 
studies  using  individual  cow's  milk 
cheese  yield  would  drop  dramatically  as 
the  somatic  cell  count  went  above 
100.000.  with  the  yield  staying  fairly 
constant  as  the  somatic  cell  count 
climbed  to  1,000,000. 

The  witness  pointed  out  that  the 
cheese  yield  effect  of  somatic  cells 
differs  when  bulk  tank  milk  is  used 
instead  of  an  individual  cow's  milk.  He 
explained  that  in  the  case  of  bulk  tank 
milk  the  relationship  between  cheese 
yield  and  somatic  cell  counts  would  be 
linear,  with  cheese  yields  declining  as 
SCCs  increase.  The  witness  stated  that 
the  linear  relationship  is  caused  by  the 
weighting  of  the  SCCs  in  the  bulk  tank. 
Bulk  tank  tests  are  weighted  averages 
rather  than  simple  averages.  For 
example,  if  100  pounds  of  milk  with  a 
somatic  cell  count  of  50.000  and  400 
pounds  of  milk  with  a  somatic  cell 
count  of  250.000  are  added  to  the  bulk 
tank  the  somatic  cell  count  would  be  a 
weighted  average  of  210.000  and  not  the 
simple  average  of  150.000. 

Tne  witness  also  testified  that  the 
effect  of  somatic  cell  levels  on  fluid 
milk  products  is  reflected  in  higher  acid 
degree  values  that  indicate  rancidity 
and  off  flavors,  residting  in  shorter  shelf 
life. 

The  expert  witness  testified  that 
routine  testing  for  somatic  cells  is 
conducted  using  a  Foss-O-MStic 
infrared  analyzer.  The  reference  method' 
for  testing  is  the  direct  microscope 
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sonutic  cell  count  in  which  the  sample 
is  stained  and  the  somatic  cells  are 
counted  using  a  microscope.  The 
witness  explained  that  if  the  electronic 
instnunents  are  caUbrated  to  the  same 
reference  samples  the  resulting  test 
values  and  standard  deviations  should 
be  in  close  agreement.  The  witness 
concluded  that  on  a  relative  basis  the 
results  should  be  close  to  what  would 
be  obtained  using  other  analytical  tests. 

The  notice  of  hearing  contained  a 
proposal  by  CMPC  to  include  an 
adjustment  for  somatic  cells.  However  at 
the  hearing,  a  witness  for  CMPC 
explained  that  CMPC  had  decided 
neither  to  support  nor  oppose  the 
inclusion  of  a  somatic  ceU  adjuster  in 
the  amended  orders.  The  CMPC  witness 
testified  that  the  individual  members  of 
CMPC  were  bee  to  support  or  oppose 
any  of  the  somatic  cell  proposals  as  they 
saw  fit. 

As  originally  proposed  by  CMPC,  the 
somatic  cell  adjustment  would  be 
computed  by  multiplying  the  National 
Cheese  Exchange  barrel  price  times 
.0005.  The  resulting  quantity  would  be 
multiplied  by  500  minus  the  somatic 
cell  count  of  the  milk,  in  thousands.  The 
resulting  vSlue  would  be  applied  on  a 
per  hundredweight  basis.  As  explained 
by  a  witness  for  CMPC,  the  proposed 
somatic  cell  adjuster  would  apply  to  all 
producer  milk,  including  that  purchased 
by  Class  I  handlers.  The  witness  went 
on  to  explain  that  the  effect  of  somatic 
cells  on  the  value  of  producer  milk  and 
milk  used  in  Class  II  and  Class  UI  would 
be  included  in  the  computation  of  the 
producer  price  diH^erential.  A  somatic 
cell  adjustment  on  Class  1  milk  would 
not  be  included  in  the  pool,  and 
therefore  would  not  affect  Class  I 
handlers'  cost  of  milk. 

A  witness  for  WCMA  quoted 
extensively  from  the  MCP 
recommended  decisions  for  the  Indiana. 
Ohio  Valley,  and  Eastern  Ohio-Western 
Pennsylvania  milk  marketing  orders, 
and  for  the  Michigan  milk  order, 
supporting  the  inclusion  of  an 
adjustment  for  somatic  cells  in  Federal 
orders.  The  witness  supported  the 
CMPC  proposal,  but  suggested  that  the 
somatic  cell  adjustment  be  applied  to  all 
milk;  that  is.  Class  I  milk  would  not  be 
exempted  from  a  somatic  cell 
adjustment.  In  addition,  he  proposed 
that  the  somatic  cell  adjustment  be 
applied  to  the  protein  price  rather  than 
on  a  hundredweight  basis. 

A  writness  for  "^PP  and  FUMMC 
expressed  support  for  including  a 
somatic  cell  adjustment  in  the  amended 
orders.  The  TAPP-FIIMMC  brief  also 
supported  such  a  provision.  The  witness 
stated  that  a  somatic  cell  adjustment 
would  benefit  producers,  handlers,  and 


consumers  by  increasing  the  volume  of 
milk  marketed,  improving  yield,  and 
supplying  consumers  with  more 
nutritious,  better  quality  dairy  products. 
The  TAPP/FUMMC  witness  explained 
that  their  proposal  would  have  a  neutral 
range  of  301,000  to  400,000  somatic 
cells  with  a  oiae-cent  positive 
adjustment  for  each  50.000  somatic  cell 
count  below  the  neutral  range  up  to  a 
maximum  of  a  six  cents  aa  the  somatic 
cell  count  declined,  and  a  one  cent 
negative  adjustment  for  each  50.000 
somatic  cell  count  above  the  neutral 
range  up  to  a  maximum  often  cents  as 
the  somatic  cell  count  increesed.  The 
TAPP/FUMMC  witness  testified  that 
under  their  proposal  the  somatic  cell 
adjustment  would  apply  to  all  producer 
milk,  milk  used  in  Class  III.  and.  if  the 
plan  is  to  be  revenue  neutral,  also  to 
milk  used  in  Class  U. 

A  witness  for  Swiss  Valley  Farms 
Company  (Swiss  Valley)  testified  in 
support  of  including  additions  and 
subtractions  for  somatic  cells  in  the 
amended  order.  The  Smhss  Valley 
witness  explained  that  somatic  cells  add 
proteolytic  and  lipoljrtic  enzymes  to  the 
milk,  as  well  as  a  plasmin  enzyme  that 
is  extremely  beat  stable,  such  that  it  is 
not  deactivated  during  pasteturization. 
Therefore,  the  enzjrme  continues  to 
degrade  the  milk  during  storage.  The 
witness  added  that  low  SCC  milk  is 
important  to  tlie  Swiss  Valley  bottling 
operations  because  it  results  in  fluid 
milk  products  of  improved  flavor,  and 
to  their  cheese-making  operations 
because  of  the  resulting  higher  casein 
and  lower  whey  protein  content  of  the 
milk,  which  increases  manufacturing 
returns. 

The  Swiss  Valley  witness  proposed 
that  the  somatic  cell  adjustment  begin  at 
400,000,  with  a  positive  adjustment  as 
the  SCC  declines,  and  a  negative 
adjustment  as  the  SCC  incrsases.  from 
that  level.  The  adjustment  would  be  five 
percent  of  the  National  Cheese 
Exchange  block  price  per  lOO.CXX) 
somatic  cells.  The  Swiss  Valley  witness 
explained  that  the  adjustment  for 
somatic  cells  should  apply  to  all 
producer  milk  and  that  Swiss  Valley 
would  support  a  somatic  cell 
adjustment  on  Class  II  and  Class  III  milk 
for  the  handler. 

In  its  post-hearing  brief,  Swiss  Valley 
reiterated  the  testimony  of  its  witness  in 
favor  of  including  an  adjustment  for 
somatic  cells  in  the  amended  order. 
Besides  suppwting  the  position  of  the 
Swiss  Valley  witness,  Swiss  Valley 
expressed  general  support  for  a  somatic 
cell  adjustment. 

Testunony  by  a  fluid  processor 
witness  indicated  that  tlie  handler  pays 
a  quality  premiiun  when  buying,  milk 


from  producers  and  specifies  minimum 
quality  standards  on  purchased  tanker 
milk. 

A  witness  for  Mid-Amerif:a  Dairymen, 
Inc.  (Mid-Am).  testified  that  Mid-Am 
flavored  the  inclusion  of  an  adjustment 
for  somatic  cells  in  the  amended  order. 
The  witness  quoted  from  the  Final 
Decision  of  the  Indiana.  Ohio  Valley, 
and  Eastern  Ohio-Westem  Pennsylvania 
proceeding  to  support  the  position  of 
Mid-Am  that  an  adjustment  for  somatic 
cells  should  be  included  based  on  the 
effect  somatic  cells  have  on  all  milk. 
The  witness  explained  that  quantifying 
the  adjustment  on  an  incremental  basis 
was  difficult,  and  since  not  all  milk  is 
used  in  the  manufiacture  of  cheese  a 
moderate  adjustment  rate  shoidd  be 
used.  The  witness  explained  that  the 
Mid-Am  proposal  would  apply  the 
somatic  cell  adjustment  to  all  producer 
milk,  on  a  hundredweight  basis,  with  a 
positive  adjustment  for  a  somatic  cell 
count  below  400,000  and  a  negative 
adjustment  for  SCCs  above  400,000. 

The  witness  explained  that  under  the 
Mid-Am  proposal,  the  somatic  cell 
adjustment  would  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count  (in  thousands)  of  the 
producer  from  400  and  then  muhiplying 
the  result  by  the  Nadonal  Cheese 
Exchange  monthly  average  barrel  cheese 
price  multiplied  by  .0005.  Ife  stated  that 
since  the  somatic  cell  adjustment  would 
be  included  in  the  computation  of  tbe 
producer  price  differential,  on  tbe 
producer  side  only,  the  total  size  of  the 
pool  would  not  change  but  individual 
producers  would  receive  more  or  less, 
depending  on  whether  their  milk  had  a 
somatic  cell  count  above  or  below  the 
average  SCC  of  the  market.  The  Mid-Am 
witness  continued  by  explaining  that 
the  Mid-Am  proposal  would  be  a 
redistribution  of  money  from  high 
somatic  cell  testing  producer  milk  to  the 
lower  somatic  cell  testing  milk,  since 
there  would  be  no  additional  money  in 
the  pool  frt}m  the  somatic  cell 
adjustments. 

instead  of  supporting  the  inclusion  of 
somatic  cell  adjustment  provisions  in 
the  five  Federal  orders,  witnesses 
testifying  on  b<ehalf  of  Land  of  Lakes, 
Inc.,  and  NQ  supported  thoee 
organizations'  proposals  to  allow  each 
handler  to  submit  a  somatic  cell  or 
quality  adjustment  plan  for  payments  to 
its  own  producers  to  the  market 
administrator. 

A  witness  for  LOL  testified  that  with 
the  LOL  proposal  a  handler  could 
reduce  a  producer's  payment  by  up  to 
ten  percent  from  that  required  by  the 
order  if  other  producers  of  the  handler 
received  positive  adjustments  to  their 
pajrments.  as  long  as  the  total  payments 


were  equal  to  at  least  the  minimiim  total 
order  payment  requirements.  The 
witness  explained  that  LOL's  proposal 
does  not  contain  specific  criteria  for 
quality  and/or  volume  adjustments. 
Each  htmdler  would  submit  an 
individual  quality  and/or  volume 
adjustment  plan  to  the  market 
administrator  which  the  handler  would 
be  required  to  adhere  to  imtil  a  new 
plan  would  be  submitted.  The  witness 
testified  that  there  is  general  agreement 
among  handlers  for  t^  need  to  adjust 
payments  for  milk  based  on  quality  and 
voliune.  The  witness  continued  by 
arguing  that  since  the  industry  has  not 
yet  reached  a  consensus  on  how  to 
adjust  for  quality  and  volume,  it  would 
be  appropriate  to  allow  each  handler  to 
develop  its  own  quality  and  volume 
plan  with  the  approval  of  the  market 
administrator. 

A  witness  for  NQ  testified  that  even 
though  somatic  cells  affect  the  quality  of 
milk,  particularly  in  the  manufacture  of 
cheese,  it  is  difBciUt  to  place  a  value  on 
their  effect.  The  witness  explained  that 
the  variability  in  somatic  cell  leveb 
from  day  to  day  and  producer  to 
producer  makes  determining  an 
appropriate  payment  adjustment 
imprecise.  In  addition,  the  witness 
pointed  out  that  other  factors  affect  milk 
quality,  and  that  placing  a  precise  value 
on  their  effect  is  even  more  difficult 
than  in  the  case  of  somatic  cells.  The 
NCI  witness  explained  that  the  NCI 
proposal  would  allow  each  handler  to 
establish  and  apply  its  own  somatic  cell 
adjustment  schedxde,  with  the  approval 
of  the  market  administrator,  as  long  as 
the  total  payments  to  producers  met  or 
exceeded  the  Federal  order  minimum 
value.  The  witness  explained  that  each 
handler  could  change  its  payment  plan 
as  conditions  warranted. 

A  witness  far  Kraft  emphasized  the 
earlier  testimony  on  the  effect  of 
somatic  cells  on  milk  quality  and  cheese 
jnelds.  The  witness  listed  several 
studies  supporting  the  results  testified 
to  by  the  NAJ  expert  witness.  The  Kraft 
witness  testified  that  Kraft  has,  since  the 
early  1980's,  employed  a  quality 
payment  program  as  part  of  its  producer 
payroll.  TTie  witness  went  on  to  state 
that  the  plethora  of  somatic  cell 
payment  programs  in  use  in  the 
industry  is  strong  evidence  of  the 
industry's  recognition  that  somatic  cells 
play  a  major  role  in  milk  quality.  The 
Kraft  witness  explained  that,  in  order  of 
preference,  Kraft  supports  the  proposal 
submitted  by  NQ,  followed  Ity  LOL's 
proposal  and  the  TAPP/FUMMC 
proposal. 

Kraft,  in  its  post-hearing  brief, 
reiterated  its  support  for  a  somatic  cell 
adjustment  to  be  included  in  the 


amended  order.  Kraft's  brief  did  not 
supp<Mt  a  particular  adjustment  plan  b^ 
preferred  the  LOL-NQ  concept  If  that 
plan  were  not  adopted,  Kraft  expressed 
support  for  the  proposal  by  Mid-Am  or 
the  original  CMPC  proposal.  A  brief 
filed  largely  reiterative  of  NQ  testimony 
was  filed  cm  bdialf  of  NQ  with  the 
Dairy  Division  rather  than  the  Hearing 
Clerk,  and  was  received  more  than  3 
weeks  after  the  extended  due  date  fw 
filing  briefs.  The  brief  is  not  considoed 
in  this  decision. 

In  the  Anderson-Erickson  Dairy 
Comp>any  (A-E)  post-hearing  brief,  A-E 
opposed  the  application  of  an 
adjustment  for  somatic  cells  to  Class  I 
milk.  They  contended  that  the  Class  I 
handler  is  unable  to  recover  the  added 
cost  of  lower  somatic  cell  count  milk 
irom  the  retail  market.  This  position 
was  supported  in  the  post-hearing  brief 
filed  by  Lameis  Dairy  and  Hansen  Dairy 
(Lamers).  Lamers  pointed  to  testimony 
that  indicated  that  the  monetary  effect 
of  somatic  cells  on  Class  I  milk  could 
not  be  quantified  as  it  could  be  with  the 
manufacture  of  cheese. 

NFO,  in  its  post-hearing  brief, 
opposed  the  inclusion  of  any  somatic 
ceil  adjuster  in  the  recommended  order. 
NFO  expressed  the  opinion  that  support 
fat  a  somatic  cell  adjuster  was  rather 
weak,  with  none  of  the  positions 
presented  having  strong  support.  As  an 
example,  the  NFO  brief  pointed  to  the 
neutral  position  taken  by  CMPC  at  the 
hearing  after  including  a  scnnatic  cell 
adjuster  in  the  original  CMPC  proposal. 
The  NFO  bjief  continued  by  explaining 
that  testimony  at  the  hearing  indicated 
that  the  relationship  between  somatic 
cell  levels  and  economic  return  is  not  a 
clear  and  definite  relationship.  The  NFO 
brief  went  on  to  point  out  that  thwe  was 
no  consensus  at  the  bearing  on  how  to 
apply  a  somatic  cell  adjuster. 

There  is  ample  testimony  and 
evidence  to  support  the  inclusion  of  a 
somatic  cell  adjuster  in  these  amended 
orders.  The  somatic  cell  adjuster  per 
hundredweight  per  1,000  somatic  cells 
will  be  calculated  by  multiplying  .0005 
times  the  monthly  average  National 
Cheese  Exchange  40-pound  block 
cheese  price.  To  determine  the  value  for 
an  individual  producer,  the  producen 
monthly  average  somatic  cell  count  (in 
thousands)  will  be  subtracted  frxun  350 
and  multiplied  by  the  somatic  cell 
adjuster.  The  value  of  the  somatic  cell 
adjustment  will  be  applied  on  a  per 
himdredweight  basis  in  the  handlers' 
pajrment  to  producera.  Somatic  cells 
will  not  be  included  in  the  computation 
of  the  producer  price  differential 

The  application  of  the  somatic  cell 
adjustment  contained  herein  will 
promote  orderly  maiketing.  As  pointed 


out  by  several  witnesses  testifying  at  the 
hearing,  producers  in  these  markets  are 
faced  with  a  wide  array  of  quahty 
premium  programs.  These  programs 
have  no  standard  basis  or  standard 
value  that  is  apphed  between  handlers. 
Therefore  «  producer  is  faced  with 
trying  to  decide  which  premium 
program  will  give  the  producer  the 
greatest  return  without  a  standard  with 
which  to  compare.  Inconsistent 
premium  programs  also  result  in 
producers  with  identical  milk  receiving 
diffierent  prices  for  that  milk  depending 
on  which  handler  is  procuring  die  milk. 
The  inclusion  of  this  recommended 
somatic  cell  adjustment  will  tend  to 
effectuate  the  declared  policy  of  the  Act 
by  encouraging  orderly  marketing 
through  the  standardization  of  the  basis 
for  payment  on  the  level  of  somatic  cells 
in  the  milk  and  the  standardization  and 
checking  of  the  testing  and  test 
procedures  used  for  determining  the 
somatic  cell  counts. 

As  was  stated  earUer,  all  parties 
agreed  that  high  quahty  milk  is 
imp>ortant  to  all  segments  of  tbe  dairy 
industry.  In  fact,  there  was  little 
opposition  to  the  inclusion  of  an 
adjustment  for  quality  in  the  amended 
orders.  Even  though  testimony  indicated 
that  there  are  other  quahty  Actors  that 
are  important  in  overall  milk  quahty, 
there  was  no  determination  of  their 
effect  on  milk  quahty  or  any  attempt  to 
compute  a  relevant  associated  value. 
Therefore,  somatic  cell  coimt  will  be 
used  as  the  quahty  adjustment  factor  in 
this  decision. 

There  are  two  basic  reasons  to  apply 
the  somatic  cell  adjustment  rate  on  a 
hundredweight  basis  rather  than  to 
adjust  the  protein  price.  First,  the 
somatic  cell  adjustment  reflects  the 
quahty  of  milk  in  all  uses  rather  than 
just  cheese,  and  second,  appUcation  of 
the  somatic  cell  adjustment  on  a 
hundredweight  basis  makes  it  very  clear 
to  producera  and  to  handlera  that 
quahty  affiects  milk  used  in  all  products. 
Although  testimony  clearly  showed  that 
somatic  cells  affect  the  quahty  of  milk 
in  all  uses,  a  value  determined  on  the 
basis  of  the  efiiact  of  somatic  cells  on 
cheese  reflects  the  most  prevalent  use  of 
milk  in  these  markets  and  is  the  easiest 
way  to  determine  a  value  for  payment 
to  producera. 

A  lack  of  agreement  among  hearing 
participants  occurred  in  trying  to 
determine  the  appUcation  of  a  somatic 
cell  adjustment.  There  was  a  general 
consensus  that  an  adjustment  should  be 
made  in  the  producer  pay  price  for 
quahty  and/or  somatic  cel^  Tbe  rate  at 
which  such  adjustment  should  be  made 
varied  by  proposal,  but  was  tied  to  the 
reduction  in  cheese  yield  that  occurs  as 
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somatic  cell  counts  increase.  Several 
witnesses  testified  that  the  sonutic  cell 
adjustment  rate  should  be  set  at  a 
moderate  level.  Testimony  indicated 
that  most  of  the  decline  in  cheese  yield 
occurs  as  the  SOC  increases  from  below 
100.000  to  above  100.000.  with  a  much 
slower  decline  in  yield  as  the  somatic 
cell  count  increases  to  one  million. 
However,  testimony  also  showed  that 
declines  in  yield  are  much  more  linear 
when  somatic  cell  tests  and  cheese  yield 
studifts  are  done  with  bulk  tank  milk 
than  with  the  milk  of  individual  cows. 
Several  proposals  suggested  using  a 
factor  of  .0005  times  the  cheese  price  in 
determining  the  value  of  the  somatic 
cell  adjustment  per  1 ,000  somatic  cells. 
This  factor  is  derived  from  the 

S proximately  four  percent  decline  in 
eese  yield  as  the  somatic  cell  count 
increases  from  100,000  to  one  million. 
This  is  the  same  adjustment  that  is  used 
in  other  Federal  orders  in  which  a 
somatic  cell  adjuster  is  included. 

The  formula  used  to  determine  the 
somatic  cell  adjuster  reflects  the 
changes  in  the  yield  of  cheese  as  the 
levels  of  somatic  cells  change.  The 
formula  also  ties  the  adjustment  to  the 
value  of  the  milk  by  using  the  block 
cheese  price  to  determine  the  value  per 
1,000  somatic  cells.  However,  since 
record  evidence  clearly  shows  that  the 
affect  of  somatic  cells  on  Class  I  and 
Class  II  products  is  related  more  to  the 
quality  of  the  finished  product  than  to 
the  yield  of  the  product,  the  formula 
should  reflect  less  than  the  full  value  of 
the  affect  of  somatic  cells  on  cheese 
yield.  Using  the  recommended  formula, 
the  somatic  cell  adj\istment  for  the 
average  producer  under  the  Chicago 
Regional  order  would  be  three  cents  per 
hundredweight,  far  below  the  25  cents 
per  hundredweight  average  quality 
premium  that  is  shown  in  hearing 
exhibits  as  being  paid  currently. 

The  corresponaing  somatic  cell 
adjustments  for  average  producers 
under  the  four  orders  in  addition  to 
Chicago  are:  Upper  Midwest,  zero  cents; 
Iowa,  minus  one  cent:  Nebraska- 
Western  Iowa,  minus  six  cents:  and 
Eastern  South  Dakota,  minus  three 
cents.  The  formula  results  in  an 
estimated  range  of  forty-eight  cents  per 
hundredweight  from  a  somatic  cell 
count  of  1,000  to  a  somatic  cell  count 
of  750.000,  or  a  positive  twenty-two 
cents  to  a  minus  twenty-six  cents, 
although  there  is  no  limit  on  the 
deduction  that  may  be  made  since  there 
is  no  limit  on  the  maximum  SCC  in  this 
decision. 

The  use  of  a  neutral  point  was 
supported  by  various  proponents  of  a 
somatic  cell  adjuster.  Several  others 
suggested  a  neutral  range.  The  record 


contains  numerous  references  to  a 
qputral  range  or  point  aroimd  a  somatic 
cell  count  of  400,000.  One  witness 
expressed  the  opinion  that  the  base 
level  for  the  somatic  cell  adjustment 
should  be  near  the  average  for  the  five 
markets.  Another  witness  explained  that 
their  proposal  used  400.000  SCC 
because  diat  is  where  their  present 
quality  program  begins.  Based  on  data 
included  in  the  hearing  record,  the 
average  SCC  for  producers  whose  milk 
is  pooled  under  the  five  orders  is 
367,000.  Therefore,  a  neutral  point  of 
350,000  is  appropriate.  It  is  close  to  the 
average  for  the  markets,  and  not 
substantially  different  fit>m  the  values 
that  witnesses  found  appropriate.  Also, 
by  using  the  formula  included  herein, 
proponents  of  both  a  neutral  point  or  a 
neutral  range  are  accommodated 
because  the  formula  yields  no  value 
adjustment  for  approximately  plus  or 
minus  7,000  SCC  around  350,000. 

The  formula  will  give  producers  an 
incentive  to  reduce  their  SCCs  while 
minimizing  the  effect  of  the  somatic  cell 
adjuster  on  those  products  in  which 
somatic  cells  have  a  qtiality  effect  rather 
than  a  yield  effect.  The  argument  that  a 
somatic  cell  adjuster  will  negate  the 
forward  pricing  of  Class  I  and  Class  II 
milk  is  also  minimized  by  the  proposed 
formula.  Analysis  shows  that  the 
month-to-month  variation  in  the 
somatic  cell  adjustment  at  a  particidar 
somatic  cell  level  is  no  more  than  one 
cent  per  hundredweight,  with  an 
approximate  change  of  1  cent  for  every  ^ 
increment  of  15,000  somatic  cells.  This 
small  variation  from  month  to  month 
should  allow  handlers  to  determine 
accurately  the  cost  of  milk  for  forward 
pricing.  In  fact,  the  variation  in  the 
somatic  cell  adjustment  is  significantly 
less  than  the  month-to-month  variation 
in  the  current  butterfat  diffiarential, 
which  is  not  known  until  after  the  end 
of  the  month. 

Since  this  decision  applies  an 
adjustment  for  somatic  cells  to  all  milk, 
there  is  no  need  to  include  the  somatic 
cell  adjustment  in  the  computation  of 
the  producer  price  differential.  There 
are  only  two  reasons  to  include  somatic 
cells  in  the  producer  price  differential 
computation:  (1)  To  exclude  a  particular 
class  or  classes  of  milk  from  being 
affected  by  a  somatic  cell  adjustment,  or 
(2)  to  redistribute  the  somatic  cell 
adjustment  money  among  all  of  the 
producers  in  the  market.  Since  this 
decision  applies  the  somatic  cell 
adjustment  to  all  milk  the  first  reason  is 
not  relevant. 

There  may  be  some  merit  for 
redistributing  money  bom  high  somatic 
cell  producers  to  low  somatic  cell 
producers  marketwide.  However,  if  such 


a  provision  were  adopted,  the  producer 
price  differential  would  also  be  affected 
with  changes  in  the  market  average  SCC. 
In  fact,  as  the  market  average  SCC 
decreased,  the  producer  price 
differential  would  decline  below  the 
level  of  the  producer  price  differential 
in  the  absence  of  a  somatic  cell  count 
adjustment,  decreasing  the  incentive  for 
producers  to  reduce  the  somatic  cell 
counts  of  their  milk  and  defeating  the 
objective  of  a  somatic  cell  count 
adjustment.  Therefore  the  somatic  cell 
adjustment  will  be  applied  to  all 
producer  milk  without  being  included 
in  the  pool  or  producer  price  differential 
computation. 

Neither  the  quaUty  proposal  by  1X)L 
nor  the  somatic  cell  proposal  by  NCI,  in 
which  each  handler  would  be  allowed 
to  submit  an  individual  quality  or 
somatic  cell  payment  plan  to  the  market 
administrator,  is  included  in  this 
decision.  Although  the  Agricultural 
Marketing  Agreement  Act  in  7  U.S.C 
608c(5)  does  allow  for  adjustments  to 
minimum  pay  prices  on  the  basis  of 
quality,  such  adjustments  should  be  at 
a  uniform  rate  for  all  producers  in  the 
market.  Allowing  each  handler  to  have 
its  own  payment  schedule  would  defeat 
the  concept  of  uniform  pricing  to 
producers,  eliminate  the  purpose  of 
allowing  quality  adjustments  under  the 
order,  and  lead  to  disorderly  marketing    . 
Froducere  with  identical  milk  shipping 
to  different  handlers  within  the  same 
market  could,  and  probably  would,  have 
different  minimum  order  pay  prices  if 
each  handler  had  its  own  quality  or 
somatic  cell  payment  plan. 

A  number  of  witnesses  testified  that 
the  profusion  of  payment  plans 
currently  in  effect  in  the  market  today 
are  causing  disorderly  marketing,  and 
that  one  of  the  benefits  of  incorporating 
multiple  component  pricing  with  a 
somatic  cell  adjustment  in  the  five 
orders  would  be  to  reduce  or  at  least 
standardize  the  vast  array  of  producer 
payment  plans  currently  in  effect  in  the 
region.  In  view  of  such  testimony, 
adoption  of  the  LOL  or  NCI  quality 
adjustment  proposals  would  serve  no 
purpose. 

5.  Conforming  Changes 

To  accommodate  multiple  component 
pricing  a  number  of  changes  need  to  be 
made  in  the  current  order  provisions  of 
the  five  orders  in  this  decision.  To 
compute  a  handler's  obligation  and  the 
producer  price  differential,  several 
prices  need  to  be  defined.  The  Class  I 
differential  price  should  be  defined  as 
the  difference  between  the  current 
month's  Class  I  price  and  the  current 
month's  Class  III  price.  The  Class  II 
differential  price  should  be  defined  as 
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the  difference  between  the  current 
month's  Class  II  price  and  the  current 
month's  Class  III  price.  These 
differential  prices  should  not  be 
confused  with  the  fixed  value  that  is 
added  to  the  Minnesota- Wisconsin  price 
for  the  second  preceding  month  to 
arrive  at  the  Class  I  price  for  the  ciurent 
month,  or  the  computed  value  that  is 
used  in  the  computation  of  the  Class  II 
price.  It  should  also  be  pointed  out  that 
these  differential  prices  may  be 
negative,  which  currently  happens 
when  the  Miimesota-Wisconsin  price  is 
greater  than  the  Class  I  or  Class  n  price. 
The  skim  milk  price  will  be  calculated 
by  subtracting  from  the  Class  ID  price 
the  value  determined  by  multipl3dng  the 
butterfat  differential  by  35.  The  skim 
milk  price  will  be  expressed  on  a  per 
hundredweight  basis  with  four  places  to 
the  right  of  the  decimal. 

Since  producer  location  adjustments 
are  not  changed  in  this  decision,  the 
application  of  such  adjustments  to  the 
producer  price  differential  remains 
unchanged.  In  some  of  the  orders  the 
uniform  price  is  "snubbed"  at  the  Class 
in  price  when  producer  location 
adjustments  are  appfied.  In  these  orders, 
the  producer  price  differential  will  be 
adjusted  for  location  until  the  producer 
price  differential  is  zero  if  the  producer 
price  differential  at  the  zero  zone  is  zero 
or  greater.  However,  if  the  producer 
price  differential  is  negative,  no  minus 
producer  location  adjustment  will  be 
appUed.  Plus  adjustments  to  a  negative 
producer  price  differential  would  be 
made.  In  tnose  orders  in  w^ich  the 
uniform  price  is  not  "snubbed"  to  the 
Class  III  price,  producer  location 
adjustments  will  be  applied  as  they  are 
currently. 

For  the  Market  Administrator  to 
compute  the  producer  price  differential 
handlers  will  need  to  supply  additional 
information  on  their  monthly  reports  of 
receipts  and  utiUzation.  In  addition  to 
the  product  poimds  and  butterfat 
ciurently  rep<Hted,  handlers  will  be 
required  to  reftort  poimds  of  protein  and 
pounds  of  other  solids.  This  information 
will  be  required  from  each  handler  for 
all  producer  receipts,  including  milk 
diverted  by  the  handler,  receipts  bom 
cooperatives  as  9(c)  handlers,  and 
receipts  of  bulk  milk  received  by 
transfer  or  diversion. 

For  the  Upper  Midwest  Order  only, 
the  due  date  for  handlers  to  submit 
reports  of  receipts  and  utilization 
should  be  changed,  from  the  10th  of  the 
month  to  the  8th  of  the  month. 
Currently,  the  Upper  Midwest  Order 
requires  handlers  to  submit  reports  by 
the  10th  of  the  month,  and  the  Uniform 
Price  to  be  announced  by  the  1 1th  of  the 
month,  allowing  only  one  day  for  the 


pooling  process.  The  other  four  orders 
involved  in  this  decision  allow  a  longer 
period  of  time  for  the  processing  of  data 
and  the  announcement  of  the  Uniform 
Price.  In  the  Chicago  Regional  Order, 
handler  reports  are  due  on  the  10th,  and 
the  Uniform  Price  is  announced  oa  the 
14th,  a  period  of  4  days.  In  the  Iowa 
Order,  handler  reports  are  due  on  the 
8th,  and  the  Uniform  Price  is 
announced  on  the  12th.  a  period  of  4 
days.  In  the  Nebraska- Western  Iowa 
Order,  handler  reports  are  due  on  the 
7th,  and  the  Uniform  Price  is 
aimounced  on  the  12th,  a  period  of  5 
days.  In  the  Eastern  South  Dakota  Order, 
handler  reports  are  due  on  the  8th.  and 
the  Uniform  Price  is  announced  on  the 
12th,  a  period  of  4  days.' 

The  order  changes  recommended  in 
this  decision  will  require  the  market 
administrator  of  each  order  to  carry  out 
a  more  comprehensive  review  and 
analysis  of  the  data  than  is  required 
currently.  As  noted  at  the  hearing,  the 
pooling  process  vnll  become  somewhat 
more  complicated  because  data 
submitted  will  involve  not  only  skim 
and  butterfat  poimds.  but  also  pounds  of 
protein  and  other  solids.  Thus,  it  is 
appropriate  to  allow  the  market 
administrator  for  the  Upper  Midwest 
Order  a  period  of  3  days  to  compute  and 
annoimce  the  producer  price  differential 
and  the  statistical  uniform  price.  By 
changing  the  due  date  for  handler 
reports  from  the  10th  to  the  8th,  but 
retaining  the  11th  as  the  day  the 
producer  price  differential  and 
statistical  uniform  price  are  to  be 
announced,  the  pooling  process  will  be 
better  accommodated. 

For  purposes  of  allocation  of  producer 
receipts  the  assumption  will  be  made 
that  the  protein  and  other  solids  cannot 
easily  be  separated  from  skim  milk.  The 
protein  and  other  solids  will  therefore 
be  allocated  proportionately  with  the 
skim  milk  based  on  the  percentage  of 
protein  and  other  solids  in  the  sfim 
miUc  received  from  producers. 

"The  implementation  of  this  multiple 
component  pricing  decision  will  require 
several  changes  in  the  way  handlers  pay 
for  milk.  Partial  payment  at  the  Qass  ID 
price  for  the  previous  month  for  milk 
deliveries  during  the  first  15  days  of  a 
month  was  proposed  by  both  NAJ  and 
CMPC  Although  no  objections  to  the 
proposal  were  expressed,  there  was  no 
testimony  supporting  or  opposing  the 
proposal.  Therefore,  there  is  no  basis  in 
the  record  of  the  proceeding  to  make 
substantive  changes  in  the  payment 
provisions  of  the  orders  that  provide  for 
partial  pa3rments  at  a  significantly 
diffisrent  level. 

Currently,  the  Nebraska- Western  Iowa 
order,  the  Upper  Midwest  order,  and  the 


Iowa  order  require  partial  payments  to 
be  hosed  on  the  prior  month's  imiform 
price.  Since  this  component  pricing 
plan  does  not  contain  a  uniform  price, 
these  three  orders  will  be  (iianged  to  ' 
require  the  partial  payments  to  be  made 
at  the  "statistical  uniform  price", 
announced  by  the  market  administrator 
on  or  before  the  14th  day  of  the  month 
for  which  partial  payment  is  to  be  made. 

The  Chicago  Regional  order  will  also 
be  changed  from  the  current 
requirement  that  the  partial  payment  be 
based  on  the  lowest  class  price  for  the 
prior  month  to  a  partial  payment  based 
on  the  prior  month's  Class  III  price.  The 
Eastern  South  Dakota  order  does  not 
need  to  be  changed. 

Final  payment  to  producers  will  be 
determined  by  the  total  hundredweight 
of  milk  times  the  producer  price 
differential  adjusted  by  the  applicable 
location  adjustment,  plus  or  minus  the 
total  hundredweight  of  milk  times  the 
adjustment  for  somatic  cells,  plus  the 
pounds  of  protein  times  the  protein 
price,  plus  the  pounds  of  other  solids 
times  the  other  soHds  price,  plus  the 
pounds  of  butterfat  times  the  butterfat 
price,  minus  any  authorized  deductions 
currently  allowed. 

Handlers  purchasing  milk  from 
cooperative  pool  plants  will  pay  for 
Class  I  milk  at  the  Class  I  differential 
price  plus  the  pounds  of  skim  milk  in 
Class  I  at  the  skim  milk  price  plus  the 
pounds  of  butterfat  at  the  butterfat  price; 
for  Class  D  milk  at  the  Qass  0 
differential  price  plus  the  pounds  of 
protein  at  the  protein  price,  plus  the 
pounds  of  other  solids  at  the  other 
solids  price,  plus  the  poimds  of  butterfat 
at  the  butterfat  price;  and  for  Class  in 
milk  at  the  protein  pounds  times  the 
protein  price,  plus  the  pounds  of  other 
solids  at  the  oUier  solids  price,  plus  the 
pounds  of  butterfat  at  the  butterfat  price. 
All  milk  purchased  will  be  adjusted  by 
the  appropriate  somatic  cell  adjustment. 
Payment  for  9(c)  milk  will  be  based  on 
the  producer  price  differential  adjusted 
for  location  at  the  plant  of  receipt  and 
somatic  cells,  plus  the  value  of  protein, 
other  solids,  and  butterfat  contained  in 
the  milk. 

Since  producers  will  be  receiving 
payments  based  on  the  component 
levels  of  their  milk,  the  payroll  reports 
that  handlers  supply  to  producers  must 
reflect  the  basis  for  such  payment. 
Therefore  the  handler  will  be  required 
to  supply  the  producer  not  only  with 
the  information  currently  supplied,  but 
also:  (a)  The  pounds  of  butterfat.  the 
pounds  of  protein,  and  the  pounds  of 
other  solids  contained  in  the  producer's 
milk,  as  well  as  the  producer's  average 
somatic  cell  count,  and  (b)  the 
minimum  rate  that  is  required  for 
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payment  for  each  component  and.  if  a 
difilBrent  rate  is  paid,  the  effsctive  rate 
also. 

The  handler's  value  of  milk  will  be 
determined  by  combining:  (a)  The 
pounds  of  producer  milk  in  Gass  I 
times  the  Class  I  differential  price,  (b) 
the  pounds  of  producer  milk  in  Class  II 
times  the  Class  n  differential  price,  (c) 
the  value  of  overage,  (d)  the  value  of 
inventory  reclassification,  (e)  the  value, 
at  the  Class  I  minus  Class  lU  price 
diffierence.  of  other  source  receipts  and 
receipts  from  unregulated  supply  plants 
allocated  to  Class  I,  (g)  the  value  of 
handler  location  adjustments,  fh)  Class 
ni-A  credits,  (i)  the  pounds  of  skim 
milk  in  Class  I  times  the  skim  milk 
price,  (j)  the  pounds  of  protein  in  Class 
n  and  Class  III  times  the  protein  price, 
and  (k)  the  pounds  of  other  solids  in 
Class  II  and  Class  m  times  the  other 
solids  price. 

The  pounds  of  protein  and  other 
solids  in  Class  n  and  Class  m  will  be 
determined  by  multiplying  the  percent 
protein  or  percent  other  solids  in  the 
skim  milk  of  the  total  producer  milk 
received  by  the  handler  times  the 
pounds  of  skim  milk  allocated  to  Class 
U  and  Class  UI. 

Handler's  obligations  to  the  producer 
settlement  fund  will  be  determined  by 
subtracting  from  the  handler's  value  of 
milk  the  following:  (a)  The  total  pounds 
of  each  handler's  producer  milk  times 
the  producer  price  differential  adjusted 
for  location,  (b)  the  total  pounds  of 
protein  contained  in  the  producer  milk 
times  the  protein  price,  (c)  the  total 
pounds  of  other  solids  contained  in  the 
producer  milk  times  the  other  solids 
price,  and  (d)  the  value  of  other  source 
milk  at  the  producer  price  differential 
with  any  applicable  location  adjustment 
at  the  plant  from  which  the  milk  was 
shipped  deducted  from  the  handler's 
value  of  milk. 

The  amendments  to  order  language 
accompanying  this  recommended 
decision  are  based  on  the  current 
language  of  the  five  orders.  There  are 
two  national  amendatory  progeedings  in 
process  (the  M-W  replacement  and  Class 
n  pricing)  that  may  result  in  changes  to 
some  of  the  provisions  that  will  also  be 
changed  by  this  proceeding.  No^ttempt  ^ 
has  been  made  in  drafting  the  order 
language  amendments  accompanying 
this  decision  to  accommodate  any  of  the 
changes  that  may  result  from  the  other 
two  proceedings.  Any  adjustments 
needed  will  be  made  on  the  basis  of  the 
order  language  in  e^ect  at  the  time  a 
final  decision  is  issued. 


Kulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the 
aforementioned  orders  were  first  issued 
and  when  they  were  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonaole  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demtmd 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreements  and  the 
orders,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing 
agreements  and  the  orders,  as  hereby 
proposed  to  be  amended,  will  regulate 
the  handling  of  milk  in  the  same 
manner  as,  and  will  be  applicable  only 
to  persons  in  the  res{>ective  classes  of 
industrial  and  commercial  activity 
specified  in,  marketing  agreements  upon 
which  a  hearing  has  been  held. 

Recommended  Marketing  Agreements 
•nd  Order  Amending  the  Orders 

The  recommended  marketing 
agreements  are  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  orders,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  orders,  as  amended, 
regulating  the  handling  of  milk  in  the 


aforementioned  marketing  areas  is 
recommended  as  the  detailed  and ' 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  of  Subjects  in  7  CFR  Parts  1030, 
1065. 1068. 1076  and  1079 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  1030, 1065, 1068, 
1076  and  1079  are  proposed  to  be 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  1030. 1065, 1068,  1076  and  1079 
continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31,  as 
amended;  7  U.S.C  «01-674. 

PART  1030— MILK  IN  THE  CHICAGO 
REGIONAL  MARKETING  AREA 

1.  Section  1030.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d),  to  read  as 
follows: 

f  1030.30    Reports  of  receipts  and 
utilization. 

•        •        •        •        • 

(a)  Each  handler  described  in 
§  1030.9(a)  shall  report  for  each  plant  of 
the  handler  (except  if  a  handler  requests 
and  the  request  is  approved  by  the 
market  adnunistrator,  a  handler  may  file 
a  consolidated  report  for  supply  plants 
and  a  consolidated  report  for 
distributing  plants);  and  each  handler 
described  in  §  1030.9  (b)  and  (c)  shall 
report  the  following  information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  and  pounds 
of  solids-not-fat  other  than  protein 
(other  solids)  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler  from  the  pool  plant  to  other 
plants; 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1030.9(c);  and 

(iii)  Receipts  by  transfer  or  diversion 
of  bulk  fluid  milk  products  from  p>ool 
plants,  including  a  separate  statement  of 
the  net  receipts  bom  each  supply  plant 
computed  pursuant  to  §  1030.7(b)(4); 

(2)  Product  poimds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  of  this 
section  and  bulk  fluid  cream  products 
from  any  source; 
(ii)  Receipts  of  other  source  milk;  and 
(ill)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1030.40(b)(1);  and 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 


required  to  be  reported  pursuant  to  this 
paragraph. 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utihzation  of  milk,  filled  milk,  and 
miUc  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Sectirfn  1030.31  is  amended  by 
revising^aragraph  (a)  to  read  as  follows: 

§1030.31    Payroll  reports. 

(a)  On  or  before  the  25th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1030.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  specified  in 
§  1030.73(e). 
•        •        *        *        • 

3.  Section  1030.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (k)  to 
read  as  follows: 

S 1 030.50    aass  and  component  prices. 

Subject  to  the  provisions  of  §  1030.52. 
the  class  prices  per  himdredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  $1.40. 

(e)  Class  I  differential  price.  The  Class 

I  differential  price  shall  be  the 
diflerence  between  the  ciurent  month's 
Class  I  and  Class  m  prices  (this  price 
may  be  negative). 

(f)  Class  II  differential  price.  The  Class 

II  difiierential  price  shall  be  the 
difference  between  the  current  month's 
Class  II  and  Class  ID  prices  (this  price 
may  be  negative). 

(g)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  roimded  to 
the  nearest  cent,  shall  be  the  Class  in 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(h)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
htmdredth  cent,  shall  be  the  Class  in 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  cUfferential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(i)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 


poimd  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(j)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids-not-fat  other 
than  protein.  The  other  sohds  price  per 
poimd,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  skim  milk 
price  times  .965,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(k)  Somatic  cell  adjustment.  The 
somatic  cell  adjustment  per 
hundredweight  shall  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count,  in  thousands,  of  the 
producer's  milk  from  350  and 
multiplying  the  remaining  quantity  by 
.0005  times  the  monthly  cheddar  cheese 
price  as  defined  in  paragraph  (i)  of  this 
section. 

4.  Section  1030.53  is  revised  to  read 
as  follows: 

§  1 030.53    Announcement  of  class  and 
comporwnt  prices. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  shall 
announce  the  following  prices: 

(1)  The  Class  I  pri<»for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  Class  III-A  price  for  the 
preceding  month; 

(4)  The  skim  milk  price  for  the 
preceding  month; 

(5)  The  butterfat  price  for  the 
preceding  month; 

(6)  The  protein  price  for  the  preceding 
month; 

(7)  The  other  solids  price  for  the 
preceding  month;  and 

(8)  The  butterfat  differential  for  the 
preceding  month. 

(b)  On  or  before  the  15th  day  of  the 
month,  the  market  administrator  shall 
announce  the  Class  II  price  for  the 
follov^ring  month  computed  pursuant  to 
§  1030.50(b). 

5.  The  section  heading  in  §  1030.60 
and  the  imdesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (f)  are  revised  to  read 
as  follows: 

Producer  Price  Diflferential 

fioaaeo    Handler't  value  of  mllk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 


determine  for  each  month  the  value  of 
milk  of  each  handler  described  in 
§  1030.9  (a),  (b),  and  (c),  as  follows: 
(a)  Calculate  the  follouring  values: 

(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1030.44(c)  by 
the  Class  1  differential  price  for  the 
month; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  in  Class  II  as  determined 
pursuant  to  §  1030.44(c)  by  the  Class  II 
differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1030.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1030.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price;  and 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  n  and  Class  in  as  determined 

^  pursuant  to  §  1030.44(a)  by  the  average 
other  solids  content  of  producer  skim 
milk  received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
other  solids  by  the  other  solids  price; 

(f)  Add  the  amount  obtained  irom 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  poimds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1030.43(d)  and  §  1030.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Qass  I  piusuant  to 
§  1030.44(a)(ll)  and  the  corresponding 
steps  of  §  1030.44(b).  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  bom  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amoimt  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Gass  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 
*        •        •        •        • 

6.  Section  1030.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraph  (a)  to 
read  as  follows: 

fioaaei    Produoar  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  fw 
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Zone  1.  If  th«  unr«serv«d  cash  balance 
in  the  producer  settlement  fund  to  be 
included  in  the  computation  is  less  than 
2  cents  per  hundredweight  of  producer 
milk  on  all  reports,  the  report  of  any 
handler  who  has  not  made  the  payments 
required  pursuant  to  $  1030.71  for  the 
preceding  month  shall  not  be  included 
in  the  computation  of  the  producer 

Erice  differential.  Tlie  report  of  such 
andler  shall  not  be  included  in  the 
coiftputatioD  for  succeeding  months 
until  he  has  made  full  payment  of 
outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
diflerential  in  the  following  manner 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  piusuant  to 
§  1030.60  (a)(1).  (a)(2)  and  (b)  through 
(k)  for  all  handlers: 

(2)  Add  values  computed  pursuant  to 
§  1030.60  (a)(3),  (a)(4).  and  (a)(5)  and 
subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices:  and 

(3)  Subtract  the  value  obtained  by 
multiplying  the  difference  between  the 
Class  in  price  and  the  Class  IIl-A  price 
times  the  pounds  of  product  determined 

pursuant  to  %  1030.43(e): 

■        •        •        •        • 

7.  Section  1030.62  is  revised  to  read 
as  follovrs: 

f  1030.K    AfMHMinoefnent  of  producer 


On  or  before  the  14th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  armounce  the 
following  prices  and  information: 

(a)  The  producer  price  differential: 

(b)  The  protein  price: 

(c)  The  other  solids  price: 

(d)  The  butterfat  price: 

(e)  The  average  protein  test  and  other 
solids  test  of  producer  milk;  and 

(f)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  IH 
price  and  the  producer  price 
differential. 

8.  Section  1030.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

1 1030.71    Payments  to  the  pfoducer* 
setttemem  Kmd. 

(a)"  •  • 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  as  determined  purs\iant 
to  §  1030.44(c)  by  the  producer  price 
differential  as  adiusted  pursuant  to 
§  1030.75; 


(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(iii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  other 
'  solids  contained  in  producer  milk  by 
the  other  solids  price:  and 

(iv)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1030.60(0  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1030.52. 
•        •        •        •        • 

9.  Section  1030.73  is  amended  by 
revising  paragraphs  (a),  (c),  and  (d)  and 
adding  paragraph  (e),  to  read  as  follows: 

S  1030.79    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  producer  milk  received 
from  such  producer  and  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  or 
(c)  of  this  section  as  follows: 

(1)  On  or  before  the  3rd  day  after  the 
end  of  each  month,  to  each  producer 
who  has  not  discontinued  shipping  milk 
to  such  handler  before  the  end  of  the 
month,  for  producer  milk  received 
during  the  first  15  days  of  the  month  at 

a  rate  per  hundredweight  not  less  than 
the  Class  III  price  for  milk  of  3.5  percent 
butterfat  for  the  preceding  month,  less 
proper  deductions  authorized  in  writing 
by  such  producer,  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§§  1030.75  and  1030.86: 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  butterfat  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month: 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  made  to 
such  producer,  ana 

(3)  If  by  such  date  the  handler  has  not 
received  full  payment  from  the  market 
administrate  pursuant  to  §  1030.72  for 
such  month,  it  may  reduce  pro  rata  its 
payment  to  producers  by  not  more  than 
the  amount  of  such  underpayment. 


Payment  to  producers  shall  be 

completed  thereafter  not  later  than  the 

date  for  making  payments  pursuant  to 

this  paragraph  next  following  receipt  of 

the  balance  due  from  the  market 

administrator. 

•        •        •        •        • 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  pool 
plant(s)  operated  by  a  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  1st  day  after  the  end  of  the 
month  during  which  the  milk  was 
received  at  a  rate  per  hundredweight  not 
less  than  the  Class  III  price  for  milk  of 
3.5  percent  butterfat  for  the  preceding 
month:  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
16th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  himdredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 

(ii)  The  hundredweight  of  Class  II 
milk  received  times  the  Class  II 
differential  price  for  the  month: 

(iii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iv)  Hie  pounds  of  protein  received  in 
Class  n  and  Class  III  times  the  protein 
price  for  the  month; 

(v)  The  pounds  of  other  solids 
received  in  Class  n  and  Class  III  times 
the  other  solids  price  for  the  month; 

(vi)  The  himdredweight  of  milk 
received  times  the  somatic  cell 
adjustment:  and 

(vii)  Less  any  payment  made  pursuant 
to  paragraph  (c)(1)  of  this  section. 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 
cooperative  association  acting  as  a 
handler  described  under  §  1030.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  1st  day  after  the  end  of  the 
month  during  which  the  milk  was 
received  at  a  rate  per  hundredweight  not 
less  than  the  Class  ID  price  for  milk  of 
3.5  percent  butterfat  for  the  preceding 
month:  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperadve  association  on  or  before  the 
16th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 


(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1030.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)  of  this  section; 

(vii)  Less  proper  authorized 
deductions. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraph  (a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  the  identity  of  the 
producer: 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  poimds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
required  pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  poimd  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 

10.  Sections  1030.74  and  1030.75  are 
revised  to  read  as  follows: 

$1030.74    Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 


Agricultural  Marketing  Service,  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

S 1 030.75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  producer  price  differential  for 
producer  milk  received  at  a  plant  shall 
be  adjusted  according  to  the  location  of 
the  plant  at  the  rates  set  forth  in 

§  1030.52(a). 

(b)  The  producer  price  differential 
applicable  to  other  source  milk  shall  be 
reduced  at  the  rates  set  forth  in 

§  1030.52(a). 

.  11.  Section  1030.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii),  to  read 
as  follows: 

§  1 030.76    Payntents  by  handler  operating 
a  partially  regulated  distributing  plant 

•  •        •        •        • 
(a)*  ♦   • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant;  and 

•  •        *        •        * 

(b)*  •  • 
(D*  *  * 

(ii)  •   •   •  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1030.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee  plant,  with  such  statistical 
uniform  price  adjusted  to  the  location  of 
the  nonpool  plant  (but  not  to  be  less 
than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


PART  1065-^ILK  IN  THE  NEBRASKA- 
WESTERN  IOWA  MARKETING  AREA 

1.  Section  1065.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d),  to  read  as 
follows: 

S 1 065.30    Reports  of  receipts  and 
utilization. 


(a)  Each  handler  described  in  §  1065.9 
(a),  (b),  and  (c)  shall  report  for  each  of 
its  operations  the  following  information: 


(1)  Product  pounds,  poimds  of 
butterfat,  pounds  of  protein,  and  pounds 
of  solids-not-fat  other  than  protein 
(other  solids)  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler: 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1065.9(c):  and 

(iii)  Receipts  by  transfer  or  diversion 
of  bulk  fluid  milk  products  from  pool 
plants: 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  of  this 
section  and  bulk  fluid  cream  products 
fix>m  any  source; 

(ii)  Receipts  of  other  source  milk; 

(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1065.40(b)(1):  and 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

•  •        «        »        » 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  v^rith  respect  to  its  receipts 
.  and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1065.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$  1065.31    Payroll  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1065.9  (a),  (b).  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  described  in 
§  1065.73(e). 

•  •        *         *        • 

3.  Section  1065.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (k).  to 
read  as  follows: 

§  1 065.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1065.52. 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  $1.75. 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 


UMI 
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difference  between  the  current  month 
ClaM  I  uid  Class  m  prices  (this  price 
may  be  negative). 

(t)  Class  U  diffenntiaJ  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  cxirrent  month 
Class  n  and  Qass  III  prices  (this  price 
may  be  negative). 

(g)  SJUm  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  m 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(h)  Butterfat  price.  The  butterDat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  ID 
price  plus  sn  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(i)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  dieese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(j)  Other  solids  price.  Other  solids  are 
herein  defined  as  solids  not  fat  other 
than  protein.  The  other  solids  price  per 

Eound.  rounded  to  the  nearest  one- 
undredth  cent,  shall  be  the  skim  milk 
price  times  .965,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(k)  Somatic  cell  adjustment.  The 
somatic  cell  adjustment  per 
hundredweight  shall  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count,  in  thousands,  of  the 
producer's  milk  from  350  and 
multiplying  the  remaining  quantity  by 
.0005  times  the  monthly  cheddar  cheese 
price  as  defined  in  paragraph  (i)  of  this 
section. 

4.  Section  1065.53  is  revised  to  read 
as  follows: 

§  1065.53    Announcement  of  class  and 
component  prices. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  shall 
announce  the  followins  prices: 

(1)  The  Class  I  price  for  the  following 
month: 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  Class  IIl-A  price  for  the 
preceding  month; 

(4)  The  skim  milk  price  for  the 
preceding  month; 


(5)  The  buttofst  price  for  the 
preceding  month: 

(6)  The  jHotein  price  for  the  preceding 
month; 

(7)  The  other  solids  price  for  the 
preceding  month;  and 

(8)  The  butterfat  differential  for  the 
preceding  month. 

(b)  On  or  before  the  15th  day  o(  the 
month,  the  market  administrator  shall 
announce  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1065.50(b). 

5.  The  section  heading  in  $  1065.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (0  are  revised  to  read 
as  follows: 

Prodocar  Price  Difierential 

f1066.e0    HemBer's  value  of  mHk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  milk  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
described  in  §  1065.9(a)  with  respect  to 
each  of  its  pool  plants  and  each  handler 
described  in  §  1065.9(b)  and  (c). 

(a)  The  lumdler's  obligation  for 
producer  milk  shall  be  computed  as 
follows: 

(1)  Multiply  the  total  hundredweight 
of  milk  in  Class  I  as  determined 
pursuant  to  §  1065.44(c)  by  the  Class  I 
differential  price  for  the  month; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hiudredwei^t  of 
milk  in  Dass  11  as  determined  pursiiant 
to  §  1065.44(c)  by  the  Class  D 
differential  price  for  the  month; 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1065.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1065.44(a)  by  the  average 
protein  content  of  producer  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price:  and 

(5)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  106S.44(a)  by  the  average 
other  solids  content  of  producer  skim 
milk  received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
other  solids  by  the  other  solids  price; 

•        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 


products  assigned  to  Class  I  pursxiant  to 
§  1065.43(d)  and  §  1065.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  106S.44(a)(ll)  and  the  corresponding 
steps  of  §  1065.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
imregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfot  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

6.  Section  1065.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (f),  to  read  as  follows: 

f1M6.61    Producer  price  differential. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  difierential  per  hundredweight  of 
milk  received  from  producers,  as 
follows: 

(a)  Combine  ^nto  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1065.60(a)(1).  (a)(2),  and  (b)  through  (i) 
for  all  handlers; 

(2)  Add  values  computed  pursuant  to 
§  1065.60(a)(3),  (a)(4).  and  (a)(5)  and 
subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices;  and 

(3)  Subtract  the  value  obtained  by 
multiplying  the  difference  between  the 
Class  in  price  and  the  Class  III-A  price 
times  the  poimds  of  product  determined 
pursuant  to  §  1065.43(e); 

*        •        •        •        • 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
Qomputed  pursuant  to  paragraph  (e)  of 
this  section.  The  result  shall  be  the 
"producer  price  differential." 

7.  Section  1065.62  is  revised  to  read 
as  follows: 

{ 1 065.62    Announcement  of  producer 
prices. 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential: 

(b)  The  protein  price;  ' 

(c)  The  other  solids  price;  | 

(d)  The  butterfat  price;  ! 

(e)  The  average  protein  and  other 
solids  content  of  producer  milk:  and 

(f)  The  statistical  uniform  price  for 
milk  containing  3.5  {^rcent  butterfat, 
computed  by  combining  the  Class  III 


price  and  the  producer  jmce 
diOnential. 

8.  Section  1065.71  is  amended  by 
revising  paragraph  (aX2)  to  read  as 
follows; 

S  1065.71    Payments  to  trie  producer- 
settlement  nind. 

(a)*  *  • 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  determined  pursuant  to 
§  1065.44(c)  by  the  producer  price 
differential  as  adjusted  purstiant  to 
§1065.75; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(iii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  other 
solids  contained  in  producer  milk  by 
the  other  solids  price;  and 

(iv)  An  amount  obtained  by 
multiplying  the  poimds  of  skim  milk 
and  butterfat  for  which  a  value  was 
ccnnputed  pursuant  to  §  1065.60(f)  by 
the  producer  price  differential  as 
ad|usted  pursuant  to  §  1065.52. 
*        •        •        •        • 

9.  Section  1065.73  is  amended  by 
revising  paragraphs  (a),  (c),  (d)  and  (e) 
to  read  as  follows: 


S106&73    Paymenlitoproduoeisandto 
cooperative  associatkms. 

(a)  Each  handler  shall  pay  for  milk 
received  from  producers  for  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  paragraph  (b)  or 
(c)  of  this  section  as  follows: 

(1)  On  or  before  the  27th  day  of  the 
month,  to  each  producer  who  has  not 
discontinued  shipping  milk  to  such 
handler  before  the  end  of  the  month,  for 
producer  milk  received  diuing  the  first 
15  days  of  the  month  at  a  rate  per 
hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1065.62(f)  for  the 
preceding  month,  less  proper 
deductions  authorized  in  writing  by . 
such  producer,  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  mondi,  payment  for  producer 
milk  received  during  such  month  riiall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweigfat  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§  1065.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  sobds 
received  times  the  other  sobds  jnice  for 
the  month;  • 


(v)  The  hundredwei^t  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  pejrment  made  pursuant 
to  oaragraph  (a)(1)  of  this  section; 

(vii)  Less  prt^>er  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  ka 
errors  in  previous  payments  made  to 
such  producer; 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  1065.86  and  for 
advertising  and  promotion  pursuant  to 
§1065.107;  and 

(ix)  If  by  such  date  the  handler  has 
not  received  foil  payment  from  the 
market  administratOT  pursuant  to 
§  1065.72  for  such  month,  it  may  reduce 
pro  rata  its  payment  to  producers  by  not 
more  than  the  amoimt  of  such 
underpayment.  Payment  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments 
pursuant  to  this  paragraph  next 
following  receipt  of  the  balance  due   ' 
from  the  market  administrator. 
•        •        »        •        * 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  fiom  a 
cooperative  association  acting  as  a 
handler  described  in  §  1065.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  26th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1065.62(f)  for  the 
preceding  month;  and 

(2)  For  milk  received  diuing  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  befme  the 
17th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  applicable  at  the  location  of 
the  receiving  handler's  plant; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month: 

(v)  The  bundredweight  of  milk 
received  times  the  somatic  cell 
adiustm«it  for  the  month;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragrajA  (cHl)  of  this  section. 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  fluid  milk 
products  received  by  transfer  or 
diversion  from  a  pool  plant  operated  by 
the  cooperative  association  as  follows: 


(1)  Fot  milk  received  during  the  first 

IS  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  26th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
Class  in  price  for  the  preceding  month; 
and' 

(2)  For  milk  received  diuii^  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
1 7th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  himdredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  applicable  at  the 
transferee  plant,  plus  the  pounds  of 
Class  I  skim  miUc  times  the  skim  milk 
price  few  the  month; 

(ii)  The  hundredweight  of  Class  n 
milk  received  times  the  Class  H 
differential  price  for  the  mcmth; 

(iii)  The  pounds  of  butterfat  received 
times  the  tnitterfat  price  for  the  month; 

(iv)  The  pounds  of  protein  received  in 
Class  n  and  Class  m  times  the  protein 
price  for  the  month; 

(v)  The  pounds  of  other  sobds 
received  in  Class  U  and  Class  ID  times 
the  other  sohds  price  for  the  month; 

(vi)  The  hundredwei^t  of  milk 
received  times  the  somatic  cell 
adjustment:  and 

(vii)  Less  any  payment  made  pursuant 
to  oaragraph  (d)(1)  of  this  sectirai. 

(e)  In  making  payments  for  (mxhicer 
milk  piusuant  to  paragraph  (aK2)  or 
(b)(2)  of  this  section,  each  handler  shall 
fiimisb  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  m(Mith  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  i>ounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  sohds 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimimi  rate  or  rates  which 
payment  to  the  producer  is  required 
pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amoimt,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  aiMl 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 
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10.  Sections  1065.74  and  1065.75  are 
revised  to  read  as  follows: 

11066.74    ButlarlaldlflefefitM. 

The  butteriiBt  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufactiuing  grade  milk,  f.o.b.  plants 
in  Miimesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division. 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

f  1066.75    Plant  locetlonediustinenis  for 
producert  and  on  nonpod  milk. 

(a)  The  producer  price  differential  for 
producer  milk  shall  be  adjusted 
according  to  the  location  of  the  plant  of 
actual  receipt  at  the  rates  set  forth  in 

$  1065.52. 

(b)  For  purposes  of  computations 
pursuant  to  §§  1065.71  and  1065.72.  the 
producer  price  differential  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1065.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

11.  Section  1065.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii).  to  read 
as  follows: 

f  1066.78    Payments  by  handler  operating 
a  partiatty  legulatad  distributing  plant. 

•  •        •        *        • 

(a)*   •   • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero;  and 

•  •        •        •        • 

(b)  •  *  • 

(I)"- 

(ii)  •   •   •  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1065.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 


if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order,  and 


PART  1068— MILK  IN  THE  UPPER 
MIDWEST  MARKETING  AREA 

1.  Section  1068.30  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (a)  and  (c)  and  removing 
paragraph  (d).  to  read  as  follows: 


11068.30 
utilization. 


Raporta  of  receipts  and 


On  or  before  the  8th  day  after  the  end 
of  each  month,  each  handler  shall  report 
for  such  month  to  the  market 
administrator,  in  the  detail  and  on  the 
forms  prescribed  by  the  market 
administrator,  as  follows: 

(a)  Each  handler  described  in  §  1068.9 
(a),  (b).  and  (c)  shall  report  for  each  of 
its  operations  the  following  information: 

(1)  I^roduct  pounds,  pounds  of 
butterfat.  pounds  of  protein,  and  pounds 
of  solids-not-fat  other  than  protein 
(other  solids)  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler; 

(ii)  Receipts  of  milk  from  handlers 
described  in  §  1068.9(c):  and 

(iii)  Receipts  by  transfer  or  diversion 
of  bulk  fluid  milk  products  from  pool 
plants: 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  of  this 
section  and  bulk  fluid  cream  products 
from  any  source: 

(ii)  Receipts  of  other  source  milk; 

(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1068.40(b)(1):  and 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1068.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


1 1068.31  Payroll  raporta. 

(a)  On  or  before  the  22nd  day  of  each 
month,  each  handler  described  in 
§  1068.9  (a),  (b),  and  (c)  shall  report  to 
the  market  administrator  its  producer 
payroll  for  such  month,  in  the  detail 
prescribed  by  the  market  administrator, 
showing  for  each  producer  the 
information  described  in  §  1068.73(f). 

3.  Section  1068.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (k)  to 
read  as  follows: 

S  1068.50  Claaa  and  component  prices. 

Subject  to  the  provisions  of  §  1068.52, 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  basic  formula  price  for  the 
second  preceding  month  plus  $1.20. 
•        *        *        •        • 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  I  and  Class  III  prices  (this  price 
may  be  negative). 

(0  Class  n  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  current  month's 
Class  II  and  Class  III  prices  (this  price 
may  be  negative). 

(g)  SJcijn  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  ni 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(h)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  III 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(i)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(j)  Of^er  solids  price.  Other  solids  are 
herein  defined  as  solids-not-fat  other 
than  protein.  The  other  solids  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  skim  milk 
price  times  .965.  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  re{>ofted  by  the        ^^ 


Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(kySomatic  cell  adjustment  The 
somatic  cell  adjustment  per 
hundredweight  shall  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count,  in  thousands,  of  the 
producer's  milk  from  350  and 
multiplying  the  remaining  quantity  by 
.0005  times  the  monthly  cheddar  cheese 
price  as  defined  in  paragraph  (i)  of  thi» 
section. 

4.  SecticHi  1068.53  is  revised  to  read 
as  follows: 

S 1 068.53    Announcement  of  class  and 
component  prteea. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  shall 
aimoimce  the  following  prices: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  III  price  for  the 
preceding  month; 

(3)  The  Class  III-A  price  for  the 
preceding  month; 

(4)  The  skim  milk  price  for  the 
preceding  month; 

(5)  The  butterfat  price  for  the 
preceding  month; 

(6)  The  protein  price  for  the  preceding 
month; 

(7)  The  other  solids  price  for  the 
preceding  month;  and 

(8)  The  butterfat  differential  for  the 
preceding  month. 

(b)  On  or  before  the  15th  day  of  the 
month,  the  market  administrator  shall 
annoimce  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
S  1068.50(b). 

5.  The  section  heading  in  §  1068.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text  and 
paragraphs  (a),  (0.  and  (g).  are  revised  to 
read  as  follows: 

Producer  Price  Differential 

S1068.60    Handtofs  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  producer  milk, 
the  market  administrator  shall 
determine  for  each  month  the  value  of 
milk  of  each  handler  described  in 
§  1068.9  (a),  (b).  and  (c). 

(a)  The  handler's  obligation  for 
producer  milk  shall  be  computed  as 
follows: 

(1)  Multiply  the  total  hundredweight 
of  producer  milk  in  Class  I  as 
determined  pursuant  to  §  1068.44(c)  by 
the  Class  I  differential  price  for  the 
mcnth; 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  htmdredweight  of 
producer  milk  in  Class  II  as  determined 
pursuant  to  §  1068.44(c)  by  the  Class  D 
differential  price  for  the  month; 


(3)  Add  an  amoimt  obtained  by 
multiplying  the  hundredweight  of  sldm 
milk  in  Class  I  as  determined  pursuant 
to  §  1068.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amoimt  obtained  by 
multipl3ring  the  pounds  of  skim  milk  in 
Class  n  and  Class  III  as  determined 
pursuant  to  §  1068.44(a)  by  the  average 
protein  content  of  prdiducer  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price;  and 

(5)  Add  an  amoimt  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1068.44(a)  by  the  average 
other  solids  content  of  proiducer  skim 
milk  received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
other  solids  by  the  other  solids  price; 
*        •        •        •        * 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1068.43(e)  and  §  1068.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1068.44(a)(ll)  and  the  corresponding 
steps  of  §  1068.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfat  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(gj  Subtract,  for  a  handler  described  in 
§  1068.9(c),  the  amount  charged  the 
preceding  month  for  the  skim  milk  and 
butterfat  contained  in  inventory  at  the 
beginning  of  the  month  that  was 
delivered  to  a  pool  plant  during  the 
month; 

6.  Section  1068.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (e),  to  read  as  follows: 

§1068.61    Producer  price  diftarentiat. 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  as  follows: 

(a)  Combine  into  one  total  for  all 
handles: 

(1)  The  estimated  values  computed 
pursuant  to  §  1068.60  (a)(1),  (a)(2)  and 
(b)  through  (j)  for  all  handlers; 

(2)  Add  the  estimated  values 
computed  pursuant  to  §  1068.60  (aM3). 


(a)(4),  and  (8)(5)  and  subtract  the  vahies 
obtained  by  multiplying  the  handlers' 
total  poimds  of  prcrtein  and  total  pounds 
of  other  solids  contained  in  such  milk 
by  their  respective  prices;  and 

(3)  Subtract  the  estimated  value 
obtained  by  multiplying  the  difference 
between  the  Class  HI  price  and  the  Class 
lU-A  price  times  the  pounds  of  product 
determined  pursuant  to  §  1058.43(f): 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
"producer  price  differential"  for  milk 
received  from  producers. 

7.  Section  1068.62  is  revised  to  read 
as  follows: 

f  1068.62    Announcement  of  producer 
prfcaa. 

On  or  before  the  1 1th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  aimounce  the 
following  prices  and  information: 

(a)  The  producer  price  differential: 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  average  protein  and  other 
solids  content  of  producer  milk;  and 

(0  The  statistical  uniform  price  for 
milk  containing  3.5  percent  buttertat, 
computed  by  combining  the  Class  HI 
price  and  the  producer  price 
differential. 

8.  Section  1068.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§1068.71    Payments  to  the  producer- 
aaWamant  fund, 
(a)*  •  • 

(2)  The  sum  of: 

(i)  The  value  of  such  handler's 
receipts  of  producer  milk  and  milk 
received  from  a  handler  described  in 
§  1068.9(c).  In  the  case  of  a  handler 
described  in  §  1068.9(c),  less  the  amount 
due  from  other  handlers  pursuant  to 
§  1068.73(d).  The  value  of  producer 
milk  shall  be  computed  as  follows: 

(A)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  by  the  producer  price 
differential  as  adjusted  pursuant  to 
§1068.75; 

(B)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  by  the 
protein  price; 

(C)  An  amount  obtained  by 
multiplying  the  total  pounds  of  other 
solids  contained  in  producer  milk  by 
the  other  solids  price;  and 

(ii)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  tnjtterfat  for  which  a  value  was 
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computed  pursuant  to  §  1068.6b(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1068.52. 

•       •        •        •       • 

9.  Sections  1068.73. 1068.74.  and 
1068.75  are  revised  to  read  as  follows: 

f  106S.73    Paymants  to  producafs  and  to 


Each  handler  shall  pay  for  milk 
received  from  producers  or  cooperative 
associations  as  follows: 

(a)  On  or  before  the  25th  day  of  the 
month,  each  handler  shall  pay  for  skim 
milk  and  butterfat  received  during  the 
first  15  days  of  the  month  from  a 
cooperative  association: 

(1)  That  is  a  handler  pursuant  to 

§  1068.9(a).  at  not  less  than  the  Class  I 
price  for  the  month  at  the  location  of  the 
transferee  or  transferor  plant,  whichever 
is  higher,  adjusted  by  the  butterfat 
differential  for  the  preceding  month; 

(2)  That  is  a  hanoler  pursuant  to 
§  1068.9(c).  at  not  less  than  the 
statistical  uniform  price  at  its  plant 
location  for  the  preceding  month, 
adjusted  by  the  butterfat  differential  for 
the  preceding  month:  and 

(3)  That  is  not  a  handler  but  which  is 
authorized  to  collect  payment  on  behalf 
of  its  member  producers  and  has 
requested  that  payment  be  made  to  it  in 
aggregate,  at  not  less  than  the  statistical 
uniform  price  at  its  plant  location  for 
the  preceding  month,  adjusted  by  the 
butterfat  differential  for  the  preceding 
month. 

(b)  On  or  before  the  4th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  for  skim  milk  and  butterfat  received 
during  the  first  15  days  of  the  month 
from  a  producer  for  whom  payment  is 
not  being  made  pursuant  to  paragraph 
(a)  of  this  section  and  who  has  not 
discontinued  shipping  to  such  handler, 
at  not  less  than  the  statistical  uniform 
price  at  its  plant  location  for  the 
preceding  month,  adjusted  by  the 
butterfat  differential  for  the  preceding 
month. 

(c)  On  or  before  the  1 1th  day  after  the 
end  of  the  month,  each  handler  shall 
pay  for  milk  received  during  the  month 
from  a  cooperative  association  which  is 
a  handler  pursuant  to  §  1068.9(a) 
adjusted  at  the  location  of  the  transferee 
or  transferor  plant,  whichever  is  higher, 
payment  shall  be  determined  as  follows: 

(1)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  plus  the  pounds  of 
Qass  1  skim  milk  times  the  skim  milk 
price  for  the  month; 

(2)  The  hundredweight  of  Class  11 
milk  received  times  the  Class  II 
differential  price  for  the  month; 

(3)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 


(4)  The  pounds  of  protein  received  in 
Class  II  and  Class  in  times  the  protein 
price  for  the  month; 

(5)  The  pounds  of  other  solids 
received  in  Class  U  and  Class  III  times 
the  other  soUds  price  for  the  month; 

(6)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment;  and 

(7)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section. 

(d)  On  or  before  the  18th  day  after  the 
end  of  the  month: 

(1)  Each  handler  shall  make  payment 
as  described  in  this  paragraph  to? 

(i)  A  cooperative  association  that  is  a 
handler  pursuant  to  §  1068.9(c); 

(ii)  A  cooperative  association  that  is 
not  a  handler  but  which  is  authorized  to 
collect  payment  on  behalf  of  its  member 
producers  and  has  requested  that 
payment  be  made  to  it  in  aggregate; 

fiii)  A  producer  for  whom  payment  is 
not  being  made  pursuant  to  paragraphs 
(d)(l)(i)  and  (ii)  of  this  section. 

(2)  Payment  shall  be  determined  by: 
(i)  The  himdredweight  of  producer 

milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1068.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  poimds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)  or  (b)  of  this  section. 

(e)  In  making  payments  pursiiant  to 
paragraphs  (a)  (2)  and  (3).  (b)  and  (d)  of 
this  section,  deductions  may  be  made 
for  marketing  services  pursuant  to 

§  1068.86  and  for  any  proper  deductions 
authorized  by  the  producer.  In  the  event 
a  handler  has  not  received  full  payment 
from  the  market  administrator  pursuant 
to  S  1068.72  by  the  18th  day  of  the 
month,  he  may  reduce  pro  rata  his 
payments  to  producers  pursuant  to 
paragraph  (d)  of  this  section  by  not  more 
than  the  amount  of  such  underpaymeht. 
Following  receipt  of  the  balance  due 
from  the  market  administrator,  the 
handler  shall  complete  payments  to 
producers  not  later  than  the  next 
payment  date  provided  imder  this 
section. 

(f)  In  making  payment  to  individual 
producers  as  required  by  this  section, 
each  handler  shall  furnish  each 
producer  frvm  whom  it  received  milk  a 
supporting  statement,  in  such  form  that 
it  may  be  retained  by  the  producer, 
which  shall  show: 

(1)  The  month  and  the  identity  of  the 
handler  and  producer. 


(2)  The  total  poimds  of  milk  received 
from  the  producer; 

(3)  The  total  poimds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer'*  milk; 

(7)  The  minimum  rate  or  rates  at 
wbich  payment  to  the  producer  is 
required  pursuant  to  this  section; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum; 

(9)  The  amount,  or  the  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  of  each  deduction  claimed 
by  the  handler,  including  any  deduction 
claimed  under  §  1068.86,  together  with 
a  description  of  the  respective 
deductions;  and 

(10)  The  net  amount  of  the  payment 
to  the  producer. 

11068.74    Butterfat  differenUai. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

f  1068.75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  producer  price  differential  for 
producer  milk  received  at  a  pool  plant 
or  dehvered  to  a  nonpool  plant  shall  be 
adjusted  according  to  the  location  of  the 
plant  of  actual  receipt  at  the  rates  set 
forth  in  §  1068.52. 

(b)  The  producer  price  differential 
applicable  to  other  source  milk  shall  be 
reduced  at  the  rates  set  forth  in 

§  1068.52,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

10.  Section  1068.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  third 
sentence  of  paragraph  (b)(l)(ii)  to  read 
as  follows: 


$1068.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

*  *        »        *        * 

(a)*  •  • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero;  and 

*  •        •        •        • 

(b)»  *  * 

(D*  *  • 

(ii)  •  •  •  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1068.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  tlian  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


PART  1076— MILK  IN  EASTERN 
SOUTH  DAKOTA  MARKETING  AREA 

1.  Section  1076.30  is  amended  by 
revising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d)  to  read  as 
follows: 

i  1 076.30    Reports  of  receipts  and 
utilization. 

•         *        •        •        • 

(a)  Each  handler  described  in  §  1076.9 
(a),  (b),  and  (c)  shall  report  for  each  of 
its  operations  the  following  information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  and  pounds 
of  solids-not-fat  other  than  protein 
(other  solids)  contained  in  or 
represented  by: 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler; 

(ii)  Receipts  of  milk  fit>m  handlers 
described  in  §  1076.9(c);  and 

(iii)  Receipts  by  transfer  or  diversion 
of  bulk  flmd  milk  products  from  pool 
plants; 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  of  this 
section  and  bulk  fluid  cream  products 
from  any  source; 

(ii)  Receipts  of  other  source  milk; 

(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 


and  products  specified  in 
§  1076.40(b)(1);  and 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utilization  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1076.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  1076.31    PayroH  reports. 

(a)  On  or  before  the  20th  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1076.9  (a),  (b),  and  (c) 
shall  report  to  the  market  administrator 
its  producer  payroll  for  such  month,  in 
the  detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  described  in 
§  1076.73(e). 
*        •        •        •        • 

3.  Section  1076.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a), 
adding  and  reserving  paragraph  (d),  and 
adding  paragraphs  (e),  {{],  (g)  ,(h).  (i),  (j), 
and  (k)  to  read  as  follows: 

S 1 076.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1076.52, 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 
the  basic  formula  price  for  the  second 
preceding  month  plus  Si. 50. 
*        »        •        •        • 

(d)  [Reserved] 

(e)  Class  I  differential  price.  TTie  Class 
I  differential  price  shall  be  the 
difference  between  the  current  month 
Class  I  and  Class  m  prices  (this  price 
may  be  negative). 

(f)  Class  II  differential  price.  The  Class 
n  differential  price  shall  be  the 
difference  between  the  current  month 
Qass  II  and  Class  III  prices  (this  price 
may  be  negative). 

(g)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  III 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(h)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  in 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 


965  and  dividing  the  resulting  amount 
by  one  hundred. 

(i)  Protein  price.  The  protein  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  cheese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(j)  Other  solids  price.  Other  solids  are 
herein  defined  as  soUds  not  fat  other 
than  protein.  The  other  solids  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  skim  milk 
price  times  .965  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(k)  Somatic  cell  adjustment.  The 
somatic  cell  adjustment  per 
hundredweight  shall  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count,  in  thousands,  of  the 
producer's  milk  from  350  and 
multiplying  the  remaining  quantity  by 
.0005  times  the  monthly  cheddar  cheese 
price  as  defined  in  paragraph  (i)  of  this 
seqtion. 

4.  Section  1076.53  is  revised  to  read 
as  follows: 

§  1 076.53    Announcement  of  class  artd 
component  prices. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  shall 
announce  the  following  prices: 

(1)  The  Class  I  price  for  the  following 
month; 

(2)  The  Class  ID  price  for  the 
preceding  month; 

(3)  [Reserved) 

(4)  The  skim  milk  price  for  the 
preceding  month; 

(5)  The  butterfat  price  for  the 
preceding  month; 

(6)  The  protein  price  for  the  preceding 
month; 

(7)  The  other  solids  price  for  the 
preceding  month;  and 

(8)  The  butterfat  differential  for  the 
preceding  month. 

(b)  On  or  before  the  1 5th  day  of  the 
month,  the  market  administrator  shall 
announce  the  Class  n  price  for  the 
following  month  computed  pursuant  to 
§  1076.50(b). 

5.  The  section  heading  in  §  1076.60 
and  the  undesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a)  and  (f)  are  revised  to  read 
as  follows: 


UMI 
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Producer  Price  DiffBrmtial 

flOTCM    Handler's  vakM  of  mUk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  milk  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
described  in  §  1076.9(a)  with  respect  to 
each  of  its  pool  plants  and  each  handler 
described  in  §  1076.9  (b)  and  (c). 

(a)  The  handler's  obhgation  for 
producer  milk  and  milk  received  from 
handler  described  in  §  1076.9(c)  shall  be 
computed  as  follows: 

(1)  Multiply  the  total  hundredweight 
of  milk  in  Class  I  as  determined 
pursuant  to  §  1076.43(a)  and 

§  1076.44(c)  by  the  Class  I  diHerential 
price  for  the  month; 

(2)  Add  an  amount  obtain^d  by 
multiplying  the  total  hundredweight  of 
milk  in  Class  II  as  determined  pursuant 
to  S  1076.43(a)  and  §  1076  44(c)  by  the 
Class  n  differential  price  for  the  month: 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1076.44(a)  by  the  skim  milk  price: 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1076.44(a)  by  the  average 
protein  content  of  the  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price;  and 

(5)  Add  an  amount  obtained  by 
multiplying  the  f>ounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1076.44(a)  by  the  average 
other  solids  content  of  the  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
other  solids  by  the  other  solids  price: 

•        •        •        •        • 

(f)  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
applicable  at  the  location  of  the  nearest 
unregulated  supply  plants  from  which 
an  equivalent  volume  was  received  by 
the  pounds  of  skim  milk  and  butterfat 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1076.43(d)  and  §  1076.44(a)(7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§1076.44(a)(ll)  and  the  corresponding 
steps  of  §  1076.44(b),  excluding  such 
skim  milk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  frvm  an 
uruvgulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butter^t  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 


6.  Section  1076.61  is  amended  by 
revising  the  section  heading, 
introductory  text,  and  paragraphs  (a) 
and  (e),  to  read  as  follows: 

f  107S.61    Producer  price  differentiaL 

For  each  month  the  market 
administrator  shall  compute  a  producer 
price  differential  per  hundredweight  of 
milk  received  from  producers  as 
follows: 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1076.60  (a)(1).  (a)(2).  and  (b)  through 
(i)  for  all  handlers: 

(2)  Add  values  computed  pursuant  to 
§  1076.60  (a)(3).  (a)(4),  and  (a)(S)  and 
subtract  the  values  obtained  by 
multiplying  the  handlers'  total  pounds 
of  protein  and  total  pounds  of  other 
solids  contained  in  such  milk  by  their 
respective  prices; 

•        •        •        •        • 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  from  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  result  shall  be  the 
"producer  price  differential." 

7.  Section  1076.62  is  revised  to  read 
as  follows: 

f  1 076.62    Announcement  of  producer 

On  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  average  protein  and  other 
solids  content  of  producer  milk:  and 

(f)  The  statistical  tmiform  price  for 
milk  containing  3.5  percent  butterfat. 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

8.  Section  1076.71  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

f  1 076.71    Payments  to  the  producer* 
•eMement  fund. 

(a)*  •   * 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  hundredweight  of 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1076.9(c)  by  the 
producer  price  differential  as  adjusted 
pursuant  to  §  1076.75; 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  and  milk 
received  bom  a  handler  described  in 
§  1076.9(c)  by  the  protein  price; 

(iii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  other 


solids  contained  in  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1076.9(c)  by  the  other  solids  price; 
and 

(iv)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  valufe  was 
computed  pursuant  to  §  1076.60(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1076.52. 


§1076.72    [Amended] 

9.  Section  1076.72  is  amended  by  ■ 
removing  the  last  sentence. 

10.  Section  1076.73  is  amended  by 
revising  paragraphs  (a),  (c),  (d)  and  (e) 
to  read  as  follows: 

§  1076.73    Payments  to  producers  and  to 
cooperative  associations. 

(a)  Each  handler  shall  pay  each 
producer  for  milk  received  from 
producers  for  which  payment  is  not 
made  to  a  cooperative  association 
pursuant  to  paragraph  (b)  or  (c)  of  this 
section  as  follows: 

(1)  On  or  before  the  last  day  of  each 
month,  for  producer  milk  received 
during  the  hrst  15  days  of  the  month  at 
a  rate  per  hundredweight  not  less  than 
the  Class  III  price  for  the  preceding 
month;  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  as  adjusted  pursuant  to 
§1076.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (a)(1)  of  this  section; 

(vii)  Less  proper  deductions 
authorized  in  writing  by  such  producer 
and  plus  or  minus  adjustments  for 
errors  in  previous  payments  made  to 
such  producer; 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1076.86;  and 

(ix)  If  by  such  date  the  handler  has 
not  received  full  payment  from  the 
market  administrator  pursuant  to 
§  1076.72  for  such  month,  it  may  reduce 
pro  rata  its  payment  to  producers  by  not 
more  than  the  amount  of  such 
underpayment.  Payment  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments 


pursuant  to  this  paragraph  next 
following  receipt  of  the  balance  due 
from  the  market  administrator. 

•        *        •        *        • 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 
cooperative  association  acting  as  a 
handler  described  in  §  1076.9(c)  as 
follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  28th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1076.62(f)  for  the 
preceding  month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  &e 
cooperative  association  on  or  before  the 
1 5th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  applicable  at  the  location  of 
the  receiving  handler's  plant; 

(ii)  The  jKiunds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (c)(1)  of  this  section. 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  fluid  milk 
products  received  by  transfer  from  pool 
plant(s)  operated  by  the  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
fwy  the  cooperative  association  on  or 
before  the  28th  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1076.62(f)  for  the 
preceding  month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  association  on  or  before  the 
15th  day  after  the  end  of  the  month 
during  which  the  milk  was  received,  as 
follows: 

(i)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  applicable  at  the 
transferee  plant,  plus  the  pounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 


(ii)  The  hundredweight  of  Class  II 
milk  received  times  the  Class  II 
differential  price  for  the  month. 

(iii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iv)  T)je  pounds  of  protein  received  in 
Class  n  and  Class  III  times  the  protein 
price  for  the  month; 

(v)  The  pounds  of  other  solids 
received  in  Class  II  and  Qass  ID  times 
the  other  solids  price  for  the  month; 

(vi)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment;  and 

(vii)  Less  any  payment  made  pursuant 
to  paragraph  (d)(1)  of  this  section. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraph  (a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  poimds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in,  the  producer's  milk; 

(6)  The  somatic  cell  coimt  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  which 
payment  to  the  producer  is  required 
pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amoimt,  or  the  rate  per 
hundredweight,  or  rate  ]}er  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler;  and 

(10)  The  net  amoimt  of  p.^yment  to 
such  producer  or  cooperative. 

11.  Sections  1076.74  and  1076.75  are 
revised  to  read  as  follows: 

§  1076.74  .  Butterfat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Mituesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division, 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 


Director  of  the  Dairy  Division  using  the 
price  re]x>rted  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

§1076.75    Plant  location  adjustments  for 
producers  and  on  nonpool  milk. 

(a)  The  producer  price  differential  for 
producer  milk  shall  be  adjusted 
accordmg  to  the  location  of  the  plant  of 
actual  receipt  at  the  rates  set  forth  in 
§1076.52:  and 

(b)  For  the  purpose  of  computations 
pursuant  to  §§  1076.71  and  1076.72  the 
producer  price  differential  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1076.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

12.  Section  )076.76  is  amended  by 
revising  paragraphs  (a)(4)  and  the  last 
sentence  of  (b)(l)(ii)  to  read  as  follows: 

§1076.76    Payments  by  handler  operating 
a  partially  regulated  distributing  plant 

•  *        *        •        • 

(a)*   •   * 

(4)  Multiply  the  remaming  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  price  to  be 
apphcable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero;  and 

•  *        •        •        • 

(b)*  •  • 

(D*  *  * 

(ii)  •  •  •  Any  such  transfers 
remaining  after  the  above  allocation 
which  are  classified  in  Class  I  and  for 
which  a  value  is  computed  for  the 
handler  operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1076.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 
shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 


PART  1079— MILK  IN  THE  IOWA 
MARKETING  AREA 

1.  Section  1079.30  is  amended  by 
re\ising  paragraphs  (a)  and  (c)  and 
removing  paragraph  (d).  to  read  as 
follows: 


§  1079.30 
utilization. 


Reports  of  receipts  and 


UMI 
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(a)  Each  handler  described  in 
S  1079.9(a),  (b).  and  (c)  shall  report  for 
each  of  its  operations  the  following 
information: 

(1)  Product  pounds,  pounds  of 
butterfat,  pounds  of  protein,  and  pounds 
of  solids-not-fst  other  than  protein 
(other  solids)  contained  in  or 
represented  by; 

(i)  Receipts  of  producer  milk, 
including  producer  milk  diverted  by  the 
handler; 

(ii)  Receipts  of  milk  firom  handlers 
described  in  §  1079.9(c):  and 

(iii)  Receipts  by  transfer  or  diversion 
of  bulk  fluid  milk  products  from  pool 
plants: 

(2)  Product  pounds  and  pounds  of 
butterfat  contained  in: 

(i)  Receipts  of  fluid  milk  products  not 
included  in  paragraph  (a)(1)  of  this 
section  and  bulk  fluid  cream  products 
from  any  source; 

(ii)  Receipts  of  other  source  milk; 

(iii)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 
§  1079.40(b)(1):  and 

(3)  The  utilization  or  disposition  of  all 
milk,  filled  milk,  and  milk  products 
required  to  be  reported  pursuant  to  this 
paragraph. 

(c)  Each  handler  not  specified  in 
paragraphs  (a)  and  (b)  of  this  section 
shall  report  with  respect  to  its  receipts 
and  utiUzation  of  milk,  filled  milk,  and 
milk  products  in  such  manner  as  the 
market  administrator  may  prescribe. 

2.  Section  1079.31  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  1079.31    Payfx>4l  reports. 

(a)  On  or  before  the  22nd  day  after  the 
end  of  each  month,  each  handler 
described  in  §  1079.9(a).  (b).  or  (c)  shall 
report  to  the  market  administratof  its 
producer  payroll  for  such  month  in  the 
detail  prescribed  by  the  market 
administrator,  showing  for  each 
producer  the  information  described  in 
§  1079.73(e). 

3.  Section  1079.50  is  amended  by 
revising  the  section  heading, 
introductory  text  and  paragraph  (a),  and 
adding  paragraphs  (e)  through  (k)  to 
read  as  follows: 

f  1079.50    Class  and  component  prices. 

Subject  to  the  provisions  of  §  1079.52, 
the  class  prices  per  hundredweight  of 
milk  containing  3.5  percent  butterfat 
and  the  component  prices  for  the  month 
shall  be  as  follows: 

(a)  Class  I  price.  The  Class  I  price  for 
the  month  per  hundredweight  of  milk 
containing  3.5  percent  butterfat  shall  be 


the  basic  fbnnula  price  for  the  second 
preceding  month  plus  $1.55. 

•        *        •        •        • 

(e)  Class  I  differential  price.  The  Class 
I  differential  price  shall  be  the 
difforence  between  the  current  month 
Class  I  and  Class  III  prices  (this  price 
may  be  negative). 

(f)  Class  n  differential  price.  The  Class 
n  di^erential  price  shall  be  the 
difference  between  the  current  month 
Class  n  and  Class  m  prices  (this  price 
may  be  negative). 

(g)  Skim  milk  price.  The  skim  milk 
price  per  hundredweight,  rounded  to 
the  nearest  cent,  shall  be  the  Class  in 
price  less  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
35. 

(h)  Butterfat  price.  The  butterfat  price 
per  pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  Class  in 
price  plus  an  amount  computed  by 
multiplying  the  butterfat  differential  by 
965  and  dividing  the  resulting  amount 
by  one  hundred. 

(i)  lutein  price.  The  protein  price  per 
poimd,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  1.32  times  the 
average  monthly  price  per  pound  for  40- 
pound  block  Cheddar  dieese  on  the 
National  Cheese  Exchange  as  reported 
by  the  Department. 

(j)  Other  solids  price.  Other  soUds  are 
herein  defined  as  solids  not  fat  other 
than  protein.  The  other  solids  price  per 
pound,  rounded  to  the  nearest  one- 
hundredth  cent,  shall  be  the  skim  milk 
price  times  .965,  less  the  average  protein 
test  of  the  basic  formula  price  as 
reported  by  the  Department  for  the 
month  times  the  protein  price,  and 
dividing  the  resulting  amount  by  the 
average  other  solids  test  of  the  basic 
formula  price  as  reported  by  the 
Department.  If  the  resulting  price  is  less 
than  zero,  then  the  protein  price  will  be 
reduced  so  that  the  other  solids  price 
equals  zero. 

(k)  Somatic  cell  adjustment.  The 
somatic  cell  adjustment  per 
hundredweight  shall  be  computed  by 
subtracting  the  monthly  average  somatic 
cell  count,  in  thousands,  of  the 
producer's  milk  from  350  and 
multiplying  the  remaining  quantity  by 
.0005  times  the  monthly  cheddar  cheese 
price  as  defined  in  paragraph  (i)  of  this 
section. 

4.  Section  1079.53  is  revised  to  read 
as  follows: 

S 1 079.53    Announcement  of  class  arxl 
comportent  prices. 

(a)  On  or  before  the  5th  day  of  the 
month,  the  market  administrator  shall 
announce  the  following  prices: 

(1)  The  Class  I  price  for  the  following 
month; 


(2)  The  Class  m  price  for  the 
preceding  month; 

(3)  The  Class  m-A  price  for  the 
preceding  month; 

(4)  The  skim  milk  price  for  the 
preceding  month: 

(5)  The  butterfat  price  for  the 
preceding  month; 

(6)  The  protein  price  for  the  preceding 
month: 

(7)  llie  other  solids  price  for  the 
preceding  month;  and 

(8)  The  butterfat  difierential  for  the 
preceding  month. 

(b)  On  or  before  the  15th  day  of  the 
month,  the  market  administrator  shall 
announce  the  Class  II  price  for  the 
following  month  computed  pursuant  to 
§  1079.S0(b). 

5.  The  section  heading  in  §  1079.60 
and  the  imdesignated  centerheading 
preceding  it,  the  introductory  text,  and 
paragraphs  (a),  (f),  and  (g).  are  revised  to 
read  as  follows: 

Producer  Price  Differential 

11079.60    HwKller's  value  of  milk. 

For  the  purpose  of  computing  a 
handler's  obligation  for  milk  the  market 
administrator  shall  determine  for  each 
month  the  value  of  milk  of  each  handler 
described  in  §  1079.9(a)  with  respect  to 
each  of  its  pool  plants,  and  each  handler 
described  in  §  1079.9  (b)  and  (c). 

(a)  The  handler's  obligation  for 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1079.9(c)  shall  be 
computed  as  follows: 

(1)  Multiply  the  total  hundredweight 
of  milk  in  Class  I  as  determined 
pursuant  to  §  1079.43(a)  and 

§  1079.44(c)  by  the  Class  I  di^erenUal 
price  for  the  month: 

(2)  Add  an  amount  obtained  by 
multiplying  the  total  hundredweight  of 
milk  in  Class  II  as  determined  pursuant 
to  §  1079.43(a)  and  §  1079.44(c)  by  the 
Class  II  differential  price  for  the  month: 

(3)  Add  an  amount  obtained  by 
multiplying  the  hundredweight  of  skim 
milk  in  Class  I  as  determined  pursuant 
to  §  1079.44(a)  by  the  skim  milk  price; 

(4)  Add  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  HI  as  determined 
pursuant  to  §  1079.44(a)  by  the  average 
protein  content  of  the  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
protein  by  the  protein  price;  and 

(5)  Ada  an  amount  obtained  by 
multiplying  the  pounds  of  skim  milk  in 
Class  II  and  Class  III  as  determined 
pursuant  to  §  1079.44(a)  by  the  average 
other  solids  content  of  the  skim  milk 
received  by  the  handler,  and 
multiplying  the  resulting  pounds  of 
other  solids  by  the  other  solids  price; 


(0  Add  the  amount  obtained  from 
multiplying  the  Class  I  differential  price 
appUcable  at  the  location  of  the  nearest 
unregidated  supply  planU  from  which 
an  equivalent  tnoliuse  was  received  by 
the  pounds  of  skim  milk  and  butterfist 
in  receipts  of  concentrated  fluid  milk 
products  assigned  to  Class  I  pursuant  to 
§  1079.43(d)  and  §  1079.44(aK7)(i)  and 
the  pounds  of  skim  milk  and  butterfat 
subtracted  from  Class  I  pursuant  to 
§  1079.44(a)(ll)  and  the  corresponding 
steps  of  §  1079.44(b),  excluding  such 
skim  railk  and  butterfat  in  receipts  of 
bulk  fluid  milk  products  from  an 
unregulated  supply  plant  to  the  extent 
that  an  equivalent  amount  of  skim  milk 
or  butterfet  disposed  of  to  such  plant  by 
handlers  fully  regulated  under  any 
Federal  milk  order  is  classified  and 
priced  as  Class  I  milk  and  is  not  used 
as  an  offset  for  any  other  payment 
obligation  under  any  order; 

(g)  Subtract  for  a  handler  described  in 
§  1079.9(c)  the  amount  charged  the 
preceding  month  for  the  skim  milk  and 
butterfat  contained  in  inventory  at  the 
beginning  of  the  month  that  was 
delivered  to  a  pool  plant  during  the 
month: 

6.  Section  1079.61  is  amended  by 
revising  the  heading,  introductory  text, 
and  paragraphs  (a)  and  (e)  to  read  as 
follows: 

S  1079.61    Producer  price  differential. 

For  each  month  the  market 
admiiustrator  shall  compute  a  producer 
price  differential  per  hundredweight  for 
Zone  1.  If  the  unreserved  cash  balance 
in  the  producer  settlement  fund  to  be 
included  in  the  computation  is  less  than 
2  cents  per  htmdred weight  of  producer 
milk  on  all  reports,  the  report  of  any 
handler  who  has  not  made  the  payments 
required  piirsuant  to  §  1079.71  for  the 
preceding  month  shall  not  be  included 
in  the  computation  of  the  producer 
price  differential.  The  report  of  such 
handler  shall  not  be  included  in  the 
computation  for  succeeding  months 
until  he  has  made  full  payment  of 
outstanding  monthly  obligations. 
Subject  to  the  aforementioned 
conditions,  the  market  administrator 
shall  compute  the  producer  price 
differential  in  the  following  manner 

(a)  Combine  into  one  total  for  all 
handlers: 

(1)  The  values  computed  pursuant  to 
§  1079.60  (a)(1),  (a)(2),  and  (b)  through 
(j)  for  all  handlers; 

(2)  Add  values  computed  pursuant  to 
§  1079.60  (a)(3),  (a)(4).  and  (a)(5)  and 
subtract  the  values  obtained  by 
multiplying  the  handlers'  toul  pounds 
of  protein  and  total  pounds  of  other 


solids  contained  in  sudi  milk  by  their 
respective  prices;  and 

(3)  Subtract  the  value  obtained  by 
multiplying  the  difference  between  the 
Class  in  price  and  the  Class  III-A  price 
times  the  pounds  of  product  detennined 
pursuant  to  §  1079.43(e); 
*        •        •        »        * 

(e)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents  fixmi  the  price 
computed  pursuant  to  paragraph  (d)  of 
this  section.  The  resuh  shall  be  known 
as  the  "producer  price  differential." 

7.  Section  1079.62  is  revised  to  read 
as  follows: 

§1079.62    Announcement  of  producer 


CXi  or  before  the  12th  day  after  the 
end  of  each  month,  the  market 
administrator  shall  announce  the 
following  prices  and  information: 

(a)  The  producer  price  differential; 

(b)  The  protein  price; 

(c)  The  other  solids  price; 

(d)  The  butterfat  price; 

(e)  The  average  protein  and  other 
solids  content  of  producer  milk;  and 

(f)  The  statistical  uniform  price  for 
milk  containing  3.5  percent  butterfat, 
computed  by  combining  the  Class  III 
price  and  the  producer  price 
differential. 

8.  Section  1079.71  is  amended  by 
revising  paragraph  (a)(2)  and  adding  and 
reserving  paragraph  (b).  to  read  as 
follows: 

§  1079.71    Payments  to  the  producer- 
settlemsnt  fund. 


(a)  •  •  • 

(2)  The  sum  of: 

(i)  An  amount  obtained  by 
multiplying  the  total  himdredweight  of 
producer  milk  and  milk  received  from  a 
handler  described  in  §  1079.9(c)  by  the 
producer  price  differential  as  adjusted 
by  §  1079.75.  In  the  case  of  a  handler 
described  in  §  1079.9(c).  less  the  amount 
due  from  handlers  pursuant  to 
§  1079.73: 

(ii)  An  amount  obtained  by 
multiplying  the  total  pounds  of  protein 
contained  in  producer  milk  and  milk 
received  from  a  handler  described  in     ^ 
§  1079.9(c)  by  the  protein  price; 

(iii)  An  amoimt  obtained  by 
multiplying  the  toUl  pounds  of  other 
solids  contained  in  producer  milk  and 
milk  received  from  a  handler  described 
in  §  1079.9(c)  by  the  other  solids  price; 
and 

(iv)  An  amount  obtained  by 
multiplying  the  pounds  of  skim  milk 
and  butterfat  for  which  a  value  was 
computed  pursuant  to  §  1079.60(f)  by 
the  producer  price  differential  as 
adjusted  pursuant  to  §  1079.52. 
(b)  IReservedl 


9.  Sections  1079.73. 1079.74  and 
1079.75  are  revised  to  read  as  follou-s: 

§1079.73    Payments  to  producers  and  to 
cooperative  assocMions. 

(a)  Each  handler  shall  pay  k»  milk 
received  from  producers  fw  which 
payment  is  not  made  to  a  cooperative 
association  pursuant  to  p)aragraph  (b)  or 
(c)  of  this  section  as  follows: 

(1 )  On  or  before  the  last  day  of  each 
month,  to  each  producer  who  has  not 
discontinued  shipping  milk  to  such 
handler  before  the  end  of  the  month,  for 
produco-  milk  received  during  the  first 
15  days  of  the  month  at  a  rate  per 
hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1079.62(f)  for  the 
preceding  month  and  adjusted  pursuant 
to  §  1079.75,  less  proper  deductions 
authorized  in  writing  by  such  producer; 
and 

(2)  On  or  before  the  18th  day  after  the 
end  of  the  month,  payment  for  producer 
milk  received  during  such  month  shall 
not  be  less  than  the  sum  of: 

(i)  The  hundredweight  of  producer 
milk  received  times  the  producer  price 
differential  adjusted  pursuant  to 
§  1079.75; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 
(iii)  The  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month; 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (aMl)  of  this  section; 

(vii)  Less  proper  authorized 
deductions  authorized  in  writing  by 
such  producer  and  plus  or  minus 
adjustments  for  errors  in  previous. 
payments  made  to  such  producer; 

(viii)  Less  deductions  for  marketing 
services  pursuant  to  §  1079.86;  and 

(ix)  If  by  such  date  the  handler  has 
not  received  full  payment  fixim  the 
market  administrator  pursuant  to 
§  1079.72  for  such  month,  it  may  reduce 
pro  rata  its  payment  to  producers  by  not 
more  than  the  amount  of  such 
underpayment.  Pa}'ment  to  producers 
shall  be  completed  thereafter  not  later 
than  the  date  for  making  payments 
pursuant  to  this  paragraph  next 
following  receipt  of  the  balance  due 
fit>m  the  market  administrator, 
(b)  Each  handler  shall  pay  a 
cooperative  association  as  follows  for 
milk  received  from  producers  if  the 
cooperative  association  has  filed  a 
written  request  for  payment  with  the 
handler  and  if  the  market  administrator 
has  determined  that  such  cooperative 
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association  is  authorized  to  collect 
payment: 

(1)  On  or  before  the  last  day  of  the 
month,  an  amount  not  less  than  the  sum 
of  the  individual  payments  otherwise 
payable  to  producers  pursuant  to 
paragraph  (a)(1)  of  this  section,  less  any 
deductions  authorized  in  writing  by 
such  cooperative  association;  and 

(2)  On  or  before  the  18th  day  after  the 
end  of  each  month  an  amount  not  less 
than  the  sum  of  the  individual 
payments  otherwise  payable  to 
producers  pursuant  to  paragraph  (a)(2) 
of  this  section,  less  proper  deductions 
authorized  in  writing  by  such 
cooperative  association. 

(c)  Each  handler  shall  pay  a 
cooperative  association  for  milk 
received  by  the  handler  from  a 
cooperative  association  acting  as  a 
handler  described  in  §  1079.9(c)  as 
follows: 

(1)  For  milk  received  during  the  Hrst 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  last  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  1079.62(0.  applicable  at 
the  location  of  the  receiving  handler's 
plant,  for  the  preceding  month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  pay  the 
cooperative  as.sociation  on  or  before  the 
18th  day  after  the  end  of  the  month 
during  which  the  milk  was  received  as 
follows: 

(i)  The  hundredweight  of  milk 
received  times  the  producer  price 
differential  applicable  at  the  location  of 
the  receiving  handler's  plant; 

(ii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iii)  Thn  pounds  of  protein  received 
times  the  protein  price  for  the  month; 

(iv)  The  pounds  of  other  solids 
received  times  the  other  solids  price  for 
the  month; 

(v)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment  for  the  month;  and 

(vi)  Less  any  payment  made  pursuant 
to  paragraph  (c)(1)  of  this  section. 

(d)  Each  handler  shall  pay  a 
cooperative  association  for  fluid  milk 
products  received  by  transfer  from  pool 
plant(.s)  operated  by  a  cooperative 
association  as  follows: 

(1)  For  milk  received  during  the  first 
15  days  of  the  month,  the  handler  shall 
pay  the  cooperative  association  on  or 
before  the  last  day  of  the  month  during 
which  the  milk  was  received  at  a  rate 
per  hundredweight  not  less  than  the 
statistical  uniform  price  computed 
pursuant  to  §  107g.62(f).  applicable  at 


the  transferee  plant,  for  the  preceding 
month;  and 

(2)  For  milk  received  during  the 
month  the  handler  shall  p>ay  the 
cooperative  association  on  or  before  the 
18th  day  after  the  end  of  the  month 
during  which  the  milk  was  received,  as 
follows: 

(i)  The  hundredweight  of  Class  I  milk 
received  times  the  Class  I  differential 
price  for  the  month  applicable  at  the 
transferee  plant,  plus  the  p)ounds  of 
Class  I  skim  milk  times  the  skim  milk 
price  for  the  month; 

(ii)  The  hundredweight  of  Class  II 
milk  received  times  the  Class  II 
differential  price  for  the  month; 

(iii)  The  pounds  of  butterfat  received 
times  the  butterfat  price  for  the  month; 

(iv)  The  pounds  of  protein  received  in 
Class  n  and  Class  ID  times  the  protein 
price  for  the  month; 

(v)  The  pounds  of  other  solids 
received  in  Class  II  and  Class  m  times 
the  other  soUds  price  for  the  month; 

(vi)  The  hundredweight  of  milk 
received  times  the  somatic  cell 
adjustment;' and 

(vii)  Less  any  payment  made  pursuant 
to  paragraph  (d)(1)  of  this  section. 

(e)  In  making  payments  for  producer 
milk  pursuant  to  paragraph  (a)(2)  or 
(b)(2)  of  this  section,  each  handler  shall 
furnish  each  producer  or  cooperative 
association  to  whom  such  payment  is 
made  a  supporting  statement  in  such 
form  that  it  may  be  retained  by  the 
recipient  which  shall  show: 

(1)  The  month  and  the  identity  of  the 
producer; 

(2)  The  daily  and  total  pounds  for 
each  producer; 

(3)  The  total  pounds  of  butterfat 
contained  in  the  producer's  milk; 

(4)  The  total  pounds  of  protein 
contained  in  the  producer's  milk; 

(5)  The  total  pounds  of  other  solids 
contained  in  the  producer's  milk; 

(6)  The  somatic  cell  count  of  the 
producer's  milk; 

(7)  The  minimum  rate  or  rates  at 
which  payment  to  the  producer  is 
reaiiired  pursuant  to  this  order; 

(8)  The  rate  that  is  used  in  making 
payment  if  such  rate  is  other  than  the 
applicable  minimum  rate; 

(9)  The  amount,  rate  per 
hundredweight,  or  rate  per  pound  of 
component,  and  the  nature  of  each 
deduction  claimed  by  the  handler:  and 

(10)  The  net  amount  of  payment  to 
such  producer  or  cooperative. 

S  1079.74    Buttertat  differential. 

The  butterfat  differential,  rounded  to 
the  nearest  one-tenth  cent,  shall  be 
0.138  times  the  butter  price  less  0.0028 
times  the  average  price  per 
hundredweight,  at  test,  for 


manufacturing  grade  milk,  f.o.b.  plants 
in  Minnesota  and  Wisconsin,  as 
reported  by  the  Department  for  the 
month.  The  butter  price  means  the 
simple  average  for  the  month  of  the 
daily  prices  per  pound  of  Grade  A  (92 
score)  butter.  The  prices  used  shall  be 
those  of  the  Chicago  Mercantile 
Exchange  as  reported  and  published 
weekly  by  the  Dairy  Division. 
Agricultural  Marketing  Service.  The 
average  shall  be  computed  by  the 
Director  of  the  Dairy  Division  using  the 
price  reported  each  week  as  the  daily 
price  for  that  day  and  for  each  following 
day  until  the  next  price  is  reported. 

§  1 079.75    Ptant  location  adjustments  for 
producars  and  on  nonpool  mitk. 

(a)  The  producer  price  differential  for 
producer  milk  pursuant  to  §  1079.61 
received  at  a  pool  plant  or  diverted  from 
a  pool  plant  shall  be  reduced  according 
to  the  location  of  the  plant  of  actual 
receipt  at  the  rates  set  forth  in  §  1079.52 

(b)  For  purposes  of  computations 
pursuant  to  §§  1079.71  and  1079.72  the 
producer  price  din^erential  shall  be 
adjusted  at  the  rates  set  forth  in 

§  1079.52  applicable  at  the  location  of 
the  nonpool  plant  from  which  the  milk 
was  received,  except  that  the  adjusted 
producer  price  differential  shall  not  be 
less  than  zero. 

10.  Section  1079.76  is  amended  by 
revising  paragraph  (a)(4)  and  the  last 
sentence  of  paragraph  (b)(l)(ii)  to  read 
as  follows: 

f  1079.76    Payments  by  handler  operating 
a  partially  ragulatad  distributing  plant 

***** 

(a)  *  •  • 

(4)  Multiply  the  remaining  pounds  by 
the  amount  by  which  the  Class  I 
differential  price  exceeds  the  producer 
price  differential,  both  prices  to  be 
applicable  at  the  location  of  the  partially 
regulated  distributing  plant,  with  the 
difference  to  be  not  less  than  zero;  and 

(b)*** 

(1)  *  *  * 

(ii)  *  •  *  Any  such  transfers  remaining 
after  the  above  allocation  which  are 
classified  in  Class  I  and  for  which  a 
value  is  computed  for  the  handler 
operating  the  partially  regulated 
distributing  plant  pursuant  to  §  1079.60 
shall  be  priced  at  the  statistical  uniform 
price  (or  at  the  weighted  average  price 
if  such  is  provided)  of  the  respective 
order  regulating  the  handling  of  milk  at 
the  transferee-plant,  with  such 
statistical  uniform  price  adjusted  to  the 
location  of  the  nonpool  plant  (but  not  to 
be  less  than  the  lowest  class  price  of  the 
respective  order),  except  that  transfers 
of  reconstituted  skim  milk  in  filled  milk 


shall  be  priced  at  the  lowest  class  price 
of  the  respective  order;  and 
»        *        »        »        » 

Dated:  October  25, 1994. 
Lon  Hatamiya, 

Administrator. 

(FR  Doc  94-26906  Filed  11-1-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  38 

(Doclwt  No.  R-94-1756;  FR-3483-P-01] 

RtN2S01-AB58 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  745 
(OPPT8-e2130;  FRL-4«37-4] 
RIN  2070-AC75 

Laad;  Propoaed  Raquirementa  for 
DIacloaura  of  Information  Concaming 
Laad-Baaad  Paint  in  Housing 

AGENCIES:  Department  of  Housing  and 
Urban  Development  (HUD)  and  the 
Environmental  Protection  Agency 
(EPA). 

ACTION:  Proposed  rule. 

summary:  Section  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  directs  EPA  and 
HUD  to  jointly  issue  regulations 
requiring  disclosure  of  certain 
information  by  persons  selling  or 
leasing  (leasing  includes  renting) 
housing  that  may  contain  lead-based 
paint  or  lead-based  paint  hazards. 
Under  that  authority.  EPA  and  HUD 
propose  the  following  requirements. 
Sellers  and  lessors,  or  any  agent  acting 
on  their  behalf,  of  most  residential 
housing  built  before  1978  would  be 
required  to  provide  purchasers  and 
lessees  with  all  information  known  to 
the  seller,  lessor,  or  agent  on  the 

£resence  of  lead-based  paint  and  lead- 
ssed  paint  hazards,  as  well  as  an  EPA 
pamphlet  on  lead-based  paint  hazards. 
In  addition,  sellers  would  be  required  to 
grant  purchasers  10  calendar  days  to 
conduct  an  inspection  or  risk 
assessment  for  lead-based  paint  hazards 
before  being  obligated  under  any 
contract  to  purchase  that  housing. 
Finally,  the  rvgulation  would  require 
that  a  standard  warning,  disclosure,  and 
acknowledgement  form  be  attached  to 
all  leases  and  sales  contracts  involving 
target  housing.  The  rule  would  require 
the  completion  of  these  disclosure 
activities  before  the  purchaser  or  lessee 
had  become  obligated  under  any 
contract  to  purchase  or  lease  the  target 
housing. 

DATES:  Written  comments  in  response  to 
this  proposed  rule  must  be  received  on 
or  before  January  3,  1995.  If  persons 
request  time  for  oral  comment,  EPA  and 
HUD  will  consider  holding  an  informal 
hearing  in  Washington,  DC.  Requests  for 
oral  comment  must  be  received  by 


December  2, 1994.  EPA  and  HUD  will 
decide  whether  to  hold  such  a  hearing 
by  December  19. 1994.  The  exact  date, 
time,  and  location  of  any  such  bearing 
will  be  made  available  by  telephoning 
EPA's  Environmental  Assistance 
Division  at  the  telephone  number  listed 
under  FOR  FURTHER  INFORMATKM 
CONTACT.  For  further  information 
regarding  the  submission  of  information 
claimed  as  confidential  business 
information  (CBI),  see  Unit  XI  of  this 
preamble. 

ADDRESSES:  Please  submit  three  copies 
of  all  written  comments  on  this  joint 
HUD/EPA  proposed  rule,  including  any 
comments  directed  specifically  to  HUD, 
to:  TSG\  Document  Receipts  (7407). 
Rm.  E-G99,  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington.  DC  20460.  All  comments 
on  this  proposed  rule  should  be 
identified  by  the  docket  number 
OPPTS-62130A.  In  order  to  reduce  the 
burden  on  the  commenters,  receipt  of  all 
comments  will  be  centralized  at  EPA. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  obtain  copies 
of  the  proposed  rule,  contact  Susan  B. 
Hazen.  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460, 
Telephone:  202-554-1404.  TDD:  202- 
554-0551.  For  technical  information:  At 
HUD.  contact  Conrad  C.  Amolts,  Office 
of  Lead-Based  Paint  Abatement  and 
Poisoning  Prevention,  Department  of 
Hou.sing  and  Urt>an  Development,  451 
7th  St..  SW.,  Washington.  DC  20410, 
Telephone:  (202)  755-1810.  At  EPA, 
contact  Charles  Franklin.  Program 
Development  Branch.  Chemical 
Management  Division,  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  401 
M  St.,  SW..  Washington.  DC  20460. 
Telephone:  202-260-1781. 

SUPPLEMENTARY  INFORMATION: 

I.  Authority 

This  proposed  rule  is  issued  under 
the  authority  of  section  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992.  [42  U.S.C 
4852(d)].  The  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  is  Title  X  of 
the  Housing  and  Community  and 
Development  Act  of  1992.  Public  Law 
102-550. 

II.  Background 

A.  Legal  Background 

In  1992,  Congress,  recognizing  the 
need  to  control  exposure  to  lead-based 


paint  hazards,  passed  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (the  Act).  The  main  purpose  of 
the  Act  was  to  develop  the 
infrastructure  and  standards  necessary 
to  reduce  lead-based  paint  hazards  in 
housing  (section  1003  of  the  Act). 
Congress  recognized  that  lead  poisoning 
is  a  particular  threat  to  children  under 
age  6,  and  particularly  emphasized  the 
needs  of  this  vulnerable  population 
within  various  sections  of  the  Act. 
Section  1021  of  the  Act  amends  the 
Toxic  Substances  Control  Act  C'TSCA"). 
15  U.S.C.  2601  et  seq.,  by  adding  a  new 
Title  IV  entitled  "Lead  Exposure 
Reduction." 

Actions  under  some  sections  of  the 
Act  are  to  be  implemented  and 
administered  by  HUD.  some  by  EPA, 
and  some  jointly  by  both  agencies,  of^en 
in  consultation  with  other  federal 
agencies. 

This  proposed  rule  is  issued  under 
the  authority  of  section  1018  of  the  Act. 
Section  1018  requires  EPA  and  HUD  to 
jointly  promulgate  regulations  for 
disclosure  of  lead-based  paint  or  lead- 
based  paint  hazards  in  target  housing 
which  is  offered  for  sale  or  lease.  Target 
housing  is  defined  in  section  1004(27) 
of  the  Act  and  in  Unit  V.  of  this 
preamble.  Specifically,  section  1018 
requires:  (1)  Sellers  or  lessors  to  provide 
the  purchaser  or  lessee  of  target  housing 
with  a  lead  information  pamphlet  to  be 
developed  under  section  406(a)  of 
TSCA;  (2)  sellers  and  lessors  of  target 
housing  to  disclose  any  known  lead- 
based  paint  or  lead-based  paint  hazard 
in  such  housing;  (3)  sellers  of  target 
housing  to  permit  purchasers  a  10-day 
opfKjrtunity  to  conduct  a  risk 
assessment  or  inspection  for  the 
presence  of  lead-based  paint  hazards; 
and  (4)  attachment  of  a  lead  warning 
statement  to  each  contract  for  purchase 
and  sale  of  target  housing.  Violation  of 
section  1018  may  result  in  civil  and 
criminal  penalties  and  potential  triple 
damages  in  a  private  civil  suit.  Section 
1018  provides  that  regulations  under 
this  section  must  be  promulgated  no 
later  than  2  years  after  the  date  of 
enactment  of  the  Act  and  must  take 
effect  3  years  after  enactment  of  the  Act. 
Thus,  Congress  intended  that  the 
section  1018  regulations  must  be 
published  as  final  by  October  28, 1994, 
and  must  take  effect  on  October  28, 
1995.  Although  1018  specified  that  final 
regulations  should  be  promulgated  no 
later  than  October  28, 1994,  EPA/HUD 
will  not  be  able  to  meet  this  deadline. 
h  appears  that  Congress'  intent  in 
section  1018  was  to  provide  a  year 
between  the  promulgation  of  the  final 
rule,  and  the  effective  date  of  the  rule. 
Congress  reasonably  could  have 


believed  that  this  year  was  necessary  in 
order  that  the  real  estate  industry, 
landlords,  sellers,  etc.  could  become 
familiar  with  the  rule  requirements  and 
set  up  procedures  for  compliance.  For 
this  reason,  EPA  and  HUD  believe  that 
the  effective  date  of  the  rule  should  be 
no  earlier  than  1  year  after  promulgation 
of  the  final  rule,  even  if  this  occurs  later 
than  October  28, 1995.  EPA  and  HUD 
believe  that  this  interpretation  is  the  one 
most  consistent  with  Congressional 
intent. 

Several  related  provisions  of  the  Act 
and  of  the  new  Title  IV  of  TSCA,  added 
by  section  1021  of  the  Act,  are  briefly 
discussed  below  to  further  clarify  this 
proposed  rule. 

The  section  most  closely  related  to 
section  1018  is  section  406  of  TSCA. 
Section  406(a)  directs  EPA  to  develop 
and  publish,  after  notice  and  comment, 
a  lead  hazard  information  pamphlet  on 
lead  and  lead-based  paint  hazards  in  the 
home.  EPA  has  developed  the  draft 
pamphlet  in  consuhation  with  HUD  and 
the  Centers  for  Disease  Control  and 
Prevention  (CDC),  and  published  a 
notice  in  the  Federal  Register  of  March 
9, 1994  (59  FR  11119),  announcing  the 
pamphlet's  availability  for  public 
review  and  comment.  As  required  under 
section  1018  of  the  Act,  the  section  406 
pamphlet  will  be  given  to  purchasers 
and  lessees  under  the  EPA/HUD 
disclosure  regulations  proposed  today. 

Sections  1004(15),  1004(16),  and 
1004(17)  of  the  Act  generally  define 
lead-based  paint  hazards,  lead-    • 
contaminated  dust,  and  lead- 
contaminated  soil.  Congress  charged 
EPA  under  section  403  of  TSCA  to  issue 
regulations  identifying  more  specifically 
the  meaning  of  these  three  terms,  for  the 
purposes  of  other  provisions  of  TSCA 
and  the  Act.  Thus,  EPA  is  in  the  process 
of  defining  more  precisely  what 
constitutes  a  lead-based  paint  hazard, 
including  lead-contaminated  dust  and 
lead-contaminated  soil.  However,  EPA 
and  HUD  believe  that  the  provisions  of 
this  proposed  section  1018  rule  can  be 
carefully  considered  on  their  own  merit 
and  independent  of  decisions  made 
under  the  section  403  rulemaking. 

Therefore,  EPA  and  HUD  are 
soliciting  public  comment  on  this 
proposed  rule  prior  to  the  availability  of 
proposed  or  final  regulations  under 
section  403.  EPA  and  HUD  believe  the 
public  has  adequate  information  and 
opportunity  to  comment  on  the  contents 
of  this  proposed  rule  and  on  the 
relationship  between  regulations 
promulgated  under  sections  1018  and 
403  for  the  following  reasons: 

(1)  While  known  lead-based  paint 
hazards  must  be  disclosed,  this 
requirement  is  only  one  of  a  number  of 


requirements  for  which  sellers  and 
lessors  of  target  housing  are  responsible. 
Therefore,  EPA's  definition  of  "lead- 
based  paint  hazards"  does  not  change 
the  affected  population,  although  that 
definition  has  clear  implications  for  the 
extent  of  disclosure. 

(2)  The  requirements  under  section 
1018  will  apply  to  all  target  housing 
regardless  of  the  presence  of  lead-based 
paint  hazards  in  that  housing.  That  is, 
all  owners,  sellers,  and  lessors  of  target 
housing  will  be  on  notice  that  EPA  and 
HUD  are  issuing  disclosure 
requirements,  and  that  they  will  be 
required  to  retain  and  disclose  certain 
types  of  information  and  to  allow  for  the 
10-day  inspection  period,  regardless  of 
whether  their  housing  contains  lead- 
based  paint  or  a  lead-based  paint 
hazard. 

(3)  The  Act  clearly  specifies  the 
requirements  of  this  proposed  rule. 
Therefore,  regardless  of  the  standards 
proposed  and  issued  in  the  section  403 
regulations,  EPA  and  HUD  do  not  have 
flexibility  to  change  the  basic  provisions 
specified  by  Congress. 

(4)  Section  403.  on  the  other  hand, 
does  give  EPA  flexibility  to  consider  a 
number  of  factors  in  developing  health- 
based  standards.  Comments  specifically 
concerning  the  implications  of  EPA's 
section  403  standairds,  given  the 
concrete  legislative  requirements  of 
section  1018,  will  be  most  appropriately 
addressed  by  EPA  during  the 
development  of  the  section  403  rule. 

Section  402  of  TSCA  requires  that 
EPA  (in  consultation  with  HUD,  the 
Department  of  Labor,  and  the 
Department  of  Health  and  Human 
Services)  promulgate  regulations  to 
ensure  that  individuals  engaged  in 
certain  lead-based  paint  activities  are 
trained,  that  such  training  programs  are 
accredited,  and  that  contractors 
engaging  in  such  activities  are  certified. 
This  section  also  requires  that  EPA,  in 
consultation  with  the  above  agencies, 
shall  develop  standards  for  performance 
of  lead-based  paint  activities.  Pursuant 
to  section  402.  EPA  is  in  the  process  of 
developing  regulations  which  would 
require  that  detailed  reports  be  written 
at  the  completion  of  any  lead  inspection 
or  risk  assessment,  whether  voluntary  or 
required.  Such  reports  would  have  to  be 
disclosed  as  information  known  to  the 
seller  or  lessor  luider  the  proposed 
section  1M8  disclosure  requirements 
being  proposed  today. 

B.  Lead  Background 

1.  lead  and  lead-based  paint  Lead  is 
a  soft,  bluish  metallic  element  mined 
from  rock  and  found  in  its  natural  state 
all  over  the  world.  Lead  is  virtually 
indestroctible,  is  nonbiodegradable,  and 


has  been  known  since  antiquity  for  its 
adaptability  in  making  various  useful 
items.  In  modem  times  it  has  been  used 
to  manufacture  many  different  products. 
including  paint,  batteries,  pipes,  solder, 
pottery,  and  gasoline.  From  the  turn  of 
the  century  through  the  1940's.  paint 
manufacturers  ftequently  used  lead  as  a 
primary  ingredient  in  many  oil-based 
interior  and  exterior  bouse  paints.  Usage 
gradually  decreased  through  the  1950's 
and  60's  as  latex  paints  (which  are 
generally  lead-ft«e}  became  more 
widespread.  Although  the  Constuner 
Product  Safety  Commission  (CPSC) 
banned  lead-based  paints  &t)m 
residential  use  in  1978  (paint  currently 
may  not  have  greater  than  .06  percent 
lead  by  weight)  (Ref.  1),  HUD  estimates 
that  75  percent  of  the  houses  built  in  the 
United  States  before  1978  contain  some 
lead-based  paint  (Ref.  2).  By  current 
estimations,  approximately  57  million 
homes  may  contain  lead-based  paint 
(Ref.  2).  Thus  lead-based  paint  may  pose 
a  potential  hazard  to  the  occupants 
under  some  conditions. 

2.  Lead  hazards.  Lead  affects  virtually 
every  system  of  the  body.  While  it  is 
harmful  to  individuals  of  all  ages,  lead 
exposure  is  especially  harmful  to 
childreg,  fetuses,  and  women  of 
childbearing  age.  Results  of  recent 
studies  suggest  that  lead's  adverse 
effects  occur  at  blood-lead  levels 
previously  thought  to  be  safe;  in  fact, 
there  does  not  yet  appear  to  be  a 
discemable  threshold  for  the  adverse 
effects  of  lead  on  the  young  (Ref.  3). 

Lead  poisoning  has  been  referred  to  as 
"the  silent  disease"  because  its  effects 
often  occur  gradually  and 
imperceptibly,  shoving  no  obvious 
symptoms.  Over  time,  low  levels  of  lead 
in  the  bloodstream  can  cause  learning 
disabilities,  interfere  with  growth,  cause 
permanent  hearing  and  visual 
impairment,  and  cause  other  damage  to 
the  brain  and  nervous  system.  In  large 
doses,  lead  can  cause  blindness,  brain 
damage,  convulsions,  and  even  death. 
Lead  exposure  before  or  during 
pregnancy  can  also  affect  fetal 
development  and  cause  miscarriages 
(Ref.  3). 

In  1991,  the  Secretary  of  the 
Department  of  Health  and  Human 
Services  characterized  lead  poisoning  as 
the  "number  one  environmental  threat 
to  the  health  of  children  in  the  United 
States"  (Ref.  4). 

Although  the  percentage  of  children 
with  elevated  blood-lead  levels  has 
declined  over  the  last  20  years  with  the 
reduction  of  lead  in  gasoline,  millions  of 
U.S.  children  still  have  levels  of  lead  in 
their  blood  high  enough  to  seriously 
threaten  their  health  (Ref.  5); 
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Lead-based  paint  poses  a  health  thraat 
through  various  routes  of  exposure. 
Children  under  age  6  may  ingest  lead- 
based  paint  chips  from  flaking  walls, 
wiudows.  and  doors.  Lead  froin  exterior 
house  peint  can  flake  off  or  leach  into 
the  soil  around  the  outside  of  a  home, 
contaminating  children's  playing  areas. 
Dust  caused  during  normal  lead -baaed 
paint  wear  (espeaally  around  windows 
and  doors)  can  create  an  invisible  film 
over  surfaces  in  a  house.  In  some  cases, 
cleaning  and  renovation  activities  can 
actually  increase  the  thraat  of  lead- 
based  paint  exposure  by  dispersing  fine 
lead  dust  particles  in  the  air  and  over 
accessible  household  surfaces.  Both 
adults  and  children  can  receive 
hazardous  exposures  by  inhaling  the 
fine  dust  or  by  ingesting  paint-dust 
during  hand-to-mouth  activities. 

m.  Purpose 

The  purpose  of  this  proposed  rule  is 
to  ensure  that  families  are  aware  of:  (1) 
The  existence  of  lead-based  paint  or 
lead-based  paint  hazards  in  target 
housing.  (2)  the  hazards  of  exposure  to 
lead-based  paint,  and  (3)  ways  to  avoid 
such  exposure  before  they  become 
obligated  to  purchase  or  lease  housing 
that  may  contain  lead-based  paint.  EPA 
and  HUD  are  proposing  identical  rules 
to  appear  in  both  Title  40  of  the  Code 
of  Federal  Regulatioru  (CFR)  where 
other  EPA  lead  rules  will  appear  and  in 
Title  24  of  the  CFR  where  other  HUD 
lead  rules  appear. 

IV.  Scope  and  Applicability 

Section  1018  of  the  Act  applies  to 
contracts  for  sale  or  lease  of  target 
housing  as  deHned  in  section  1004(27) 
of  the  Act.  Therefore,  this  rulemaking 
would  apply  to  virtually  all  transactions 
involving  a  written  contract  to  sell  or 
lease  target  housing.  EPA  and  HUD  have 
identified  the  following  several  specific 
areas  that  would  be  excluded  or  where 
coverage  would  be  limited  in  the 
proposed  rule. 

A.  Foreclosure  Sahs 

EPA  and  HUD  have  identified  both 
legal  and  policy  reasons  to  exclude  the 
sale  of  properties  at  foreclosure  from  the 
sef:tion  1018  requirements.  First,  when 
a  property  is  sold  at  foreclosure,  the  sale 
is  conducted  at  public  auction  by  or  on 
behalf  of  a  secured  lender,  and  the 
property  is  sold  to  the  highest  bidder 
without  any  form  of  arms-length 
negotiation  and  without  a  sales  contract. 
In  most  of  these  cases,  the  lender  is  not 
in  possession  of  the  property  being  sold 
and  never  has  been:  the  property  is 
controlled  by  the  owner,  who  is  often 
hostile  to  the  lender  and  to  any 
potential  purchaser. 


For  this  reason,  the  lender  (or  the 
party  conducting  the  sale  fof  the  lender) 
is  often  not  in  a  position  to  provide  a 
potential  purchaser  with  access  to  the 
property  for  a  risk  assessment  or 
inspection,  nor  are  they  usually  in 
possession  of  information  concerning 
the  existence  of  lead-based  paint,  as 
required  by  section  1018(a)(1)(B).  In 
fact,  lenders  typically  know  very  little 
about  the  history  of  single-family 
properties  in  their  portfolios,  and  these 
make  up  the  vast  majority  of  the 
properties  being  foreclosed. 

HUD's  experience  in  foreclosure  sales 
suggests' that  most  properties  sold  at 
foreclosure  are  not  sold  to  private 
investors'or  people  attempting  to 
purchase  a  residence  for  themselves. 
Rather,  the  secured  lender,  acting  to 

[>rotect  its  security  for  the  defaulted 
oan.  is  the  successful  bidder  in  nearly 
all  foreclosure  sales,  purchasing  the 
property  at  auction.  When  the  lender  is 
the  purchaser,  the  lender  %vill  typically 
attempt  to  recover  its  investment  by 
selling  the  property  to  a  tbird  party  and, 
at  that  point,  the  protections  of  section 
1018  would  clearly  apply. 

B.  Informal  Rental  Agreements 

Because  this  proposed  rulemaking 
only  applies  to  transactions  to  lease 
housing  which  involve  a  written 
contract.  EPA  and  HUD  have  concluded 
that  it  should  not  apply  to  informal 
rental  agreements  which  do  not  involve 
a  lease.  Such  arrangements,  by  virtue  of 
their  informality,  make  the 
administration  and  enforcement  of  these 
requirements  extremely  difficult.  To  the 
extent  practicable,  however,  EPA  and 
HUD  encourage  individuals  engaging  in 
such  informal  arrangements  to  obtain 
available  information  on  leed-besed 
paint  before  occupying  target  housing. 

C.  Renewals  of  Existing  Leases 

EPA  and  HUD  do  not  believe  that 
individuals  would  significantly  benefit 
from  multiple  receipt  of  previously 
disclosed  information  during  renewals 
of  existing  leases  and  see  no 
justification  for  placing  repetitive 
disclosure  requirements  on  lessors.  For 
that  reason,  renewals  of  existing  leases 
would  only  be  covered  by  this  proposed 
regulation  if  the  tenant  has  not 
previously  received  the  lead-based  paint 
hazard  information  required  under 
section  1018.  If,  however,  the  lessor 
becomes  aware  of  additional 
information  about  the  property 
concerning  lead -based  paint  or  lead- 
based  paint  hazards  during  the  term  of 
the  lease,  he  or  she  would  be  required 
to  disclose  this  information  prior  to 
renewal  of  the  lease. 


V.  Definitions 

In  order  to  implement  section  1018  of 
the  Act.  certain  terms  need  to  be 
defined.  This  section  will  provide  the 
regulatory  definition  followed  by  an 
explanation  of  the  definition's  source. 
Where  possible.  EPA  and  HUD  have 
drawn  definitions  directly  from  section 
1004  of  the  Act.  In  cases  where  the 
statute  either  failed  to  define  terms  for 
the  rulemaking  or  where  the  definition 
lacked  sufficient  detail.  EPA  and  HUD 
are  proposing  appropriate  definitions, 
along  with  an  explanation  of  the  reasons 
for  their  choices.  EPA  and  HUD  are 
accepting  comment  on  all  definitions 
not  taken  directly  from  the  statute. 

Abatement  means  any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards  in  accordance  with 
standards  established  by  appropniate 
Federal  agencies.  Such  terra  includes: 
(1)  The  removal  of  lead-based  paint  and 
lead-contaminated  dust,  the  permanent 
containment  or  encapsulation  of  lead- 
based  paint,  the  replacement  of  lead 
painted  surfaces  or  fixtiues,  and  the 
removal  or  covering  of  lead- 
contamiiuited  soil;  and  (2)  all 
preparation,  clean  up.  disposal,  and 
post  abatement  clearance  testing 
activities  associated  with  such 
measures. 

This  definition  appears  in  section 
1004(1)  of  the  Act.  In  accordance  with 
the  development  of  standards  for  the 
performance  of  abatements  by  EPA 
under  section  402  of  TSCA.  EPA  may 
propose  modifications  to  this  definition 
in  a  separate  proposed  rule.  If  such  a 
revision  is  proposed,  EPA  and  HUD 
would  consider  including  the  revised 
definition  in  the  final  rule  for  these 
requirements. 

The  Act  means  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992,  Title  X  of  the  Housing  and 
Community  Develc^ment  Act  of  1992. 
Pub.  L.  102-550. 

Ag/ent  means  any  party  who  enters 
into  a  contract  with  a  seller  or  lessor  to 
represent  the  seller  or  lessor  for  the 
purpose  of  selling  or  leasing  target 
housing. 

This  definition  is  based  on  the 
statutory  wording  of  section  1018(a)(4) 
of  the  Act.  which  states  that  "Whenever 
a  seller  or  lessor  has  entered  into  a 
contract  with  an  agent  for  the  purpose 
of  selling  or  leasing  a  residential 
dwelling  of  target  housing,  the 
regulations  promulgated  under  this 
section  shall  require  the  agent,  on  behalf 
of  the  seller  or  lessor,  to  ensure 
compliance  with  the  requirements  of 
this  section"  (emphasis  added).  This 
provision  clearly  identifies  an  agent  as 
a  party  who  has  entered  into  a  contract 


for  the  purpose  of  selling  or  leasing 
ta»et  housing. 

'   State  statutory  provisions  and 
common  law  may  vary  on  the  topic  of 
real  estate  contracts  and  the  concept  of 
agency.  In  response  to  this  diversity  in 
state  law.  EPA  and  HUD  propose  a 
definition  of  "agent"  which  does  not 
seek  to  differentiate  various  real  estate 
agent  activities.  The  agencies  believe 
that  this  proposed  definition  provides 
necessary  flexibility  regarding  which 
parties  could  be  defined  as  "agents" 
who  have  entered  into  a  contract  to  sell 
or  lease  target  housing  and,  as  a 
consequence,  would  be  covered  by  the 
requirements  of  this  regulation. 

For  example,  it  is  EPA's  and  HUD's 
understanding  that  in  many  states,  it  is 
typical  for  a  seller  or  lessor  to  enter  into 
a  contract  to  sell  or  lease  target  housing 
with  a  Ucensed  "real  estate  broker," 
who  may  or  may  not  perform  the  actual 
duties  of  an  "agent"  associated  with 
selling  or  leasing  housing.  In  these 
states,  individuals  working  for  the 
licensed  broker,  typically  called  "real 
estate  agents."  may  perform  some  or  all 
of  the  duties  of  an  "agent"  but  may  be 
treated  as  an  employee  of  the  broker  or 
independent  contractor.  If  the  "real 
estate  agent"  were  to  fail  to  ensure 
compliance  with  the  requirements  of  the 
rulemaking,  the  broker  would  assume 
liability  for  that  failure,  just  as  if  the 
broker  had  performed  all  agent  duties 
themselves.  In  other  states,  the  real 
estate  agent  is  considered  an 
independent  contractor  rather  than  an 
employee  of  the  broker,  and  the  agent, 
rather  than  the  broker,  is  held  liable  for 
negligence  under  common  law.  Because 
of  these  variations  in  state  law,  EPA/ 
HUD  propose  a  flexible  definition  of 
agent,  one  that  could  include  broker 
and/or  agent,  depending  on  the 
particular  circumstance.  If  state  law 
does  not  recognize  the  difference 
between  a  real  estate  agent  and  a  real 
estate  broker,  the  party  identified  in  the 
contract,  and  in  any  subcontract  to 
perform  those  duties,  would  be  liable 
for  any  fiailure  to  comply,  regardless  of 
whether  they  were  called  brokers  or 
agents. 

Specifically  excluded  from  the 
requirements  of  this  regulation, 
however,  would  be  agents  or  brokers 
who  operate  solely  on  behalf  of  the 
buyer(s)  or  lessee{s)  and  who  receive  all 
remuneration  from  the  buyer/lessee  (so 
called  "buyers'  agents").  This  exclusion 
is  based  on  the  language  of  section 
1018(a)(4)  which  focuses  on  agents 
entering  into  a  contract  with  a  seller  or 
lessor. 

Common  Areo  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 


limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
community  centers,  and  boundary 
fences. 

EPA  and  HUD  are  proposing  this 
definition  to  maintain  consistency  with 
the  definition  of  "common  area" 
proposed  in  a  separate  notice  in  the 
Federal  Register  of  March  9, 1994  (59 
FR 11108),  pursuant  to  the  requirements 
of  section  406  of  TSCA.  This  definition 
is  purposefully  broad  to  allow  for  its  use 
in  other  EPA  and  HUD  regulations  that 
might  also  cover  commercial  and  public 
buildings. 

Contract  for  the  purchase  and  sale  of 
residential  real  property  means  any 
contract  or  agreement  in  which  one 
party  agrees  to  purchase  an  interest  in 
real  property  on  which  there  is  situated 
one  or  more  residential  dwellings  used 
or  occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  one  or  more 
persons. 

This  definition  appears  in  section 
1004(4)  of  the  Act. 

Evaluation  means  a  risk  assessment 
and/or  inspection. 

This  definition  appears  in  section 
1004(6)  of  the  Act. 

Inspection  means  (1)  a  surface-by- 
surface  investigation  to  determine  the 
presence  of  lead-based  paint  as 
provided  in  section  302(c)  of  the  Lead- 
Based  Paint  Poisoning  and  Prevention 
Act  (42  U.S.C.  4822],  and  (2)  the 
provision  of  a  report  explaining  the 
results  of  the  investigation. 

This  definition  appears  in  section 
1004(12)  of  the  Act. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
in  excess  of  1.0  milligrams  per 
centimeter  squared  or  0.5  percent  by 
weight  or  (1)  in  the  case  of  paint  or 
other  surface  coatings  on  target  housing, 
such  lower  level  as  may  be  established 
by  the  Secretary  of  Housing  and  Urban 
E)evelopment  as  defined  under  section 
302(c)  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  [42  U.S.C. 
48221.  or  (2)  in  the  case  of  any  other 
paint  or  surface  coatings,  such  other 
level  as  may  be  established  by  the 
Administrator. 

This  definition  appears  in  section  401 
of  TSCA.  Title  IV  of  TSCA  was  added 
by  the  Act,  and,  given  the  close 
relationship  between  the  section  1018 
requirements  and  the  provisions  of 
TSCA  Title  IV,  EPA  and  HUD  believe  it 
is  consistent  to  use  the  Title  IV 
definition  for  section  1018  purposes. 

Lead-based  paint  hazarame&ns  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  lead-contaminated 
paint  that  is  deteriorated  or  present  in 


accessible  surfaces,  firiction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  as 
established  by  the  appropriate  Federal 
Agency. 

This  definition  appears  in  section 
1004(15)  of  the  Act.  The  exact  levels  of 
lead  in  dust,  paint,  and  soil  that  would 
be  defined  as  a  hazard  will  be  addressed 
in  a  separate  rulemaking,  mandated  by 
section  403  of  TSCA.  For  the  purposes 
of  this  rulemaking,  however,  the 
statutory  definition  is  sufficient  to 
provide  the  public  with  notice  to 
commeftt  on  the  rulemaking's 
requirements  and  structure.  Parties  who 
wish  to  provide  comments  specifically 
on  what  levels  of  lead  in  dust  and  soil 
(or  what  conditions  or  locations  of  lead- 
based  paint)  should  be  considered  a 
hazard,  should  do  so  separately  in  the 
section  403  rulemaking  process. 

Lessee  means  any  entity  that  enters 
into  an  agreement  to  lease  or  rent  target 
housing,  including  but  not  limited  to 
individuals,  partnerships,  corporations, 
trusteeships,  government  agencies, 
Indian  tribes,  or  nonprofit  organizations. 

This  proposed  definition  is  based  on 
the  agencies'  interpretation  of  the  intent 
of  the  Act  in  identifying  individuals 
entering  into  a  contract  to  lease  target 
housing. 

Lessor  means  any  entity  that  offers 
target  housing  for  lease,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonprofit 
organizations. 

This  definition  is  based  on  the 
agencies'  interpretation  of  the  Act's 
intent  in  identifying  entities  entering 
into  an  agreement  to  lease  target 
housing. 

Owner  means  any  entity  that  has  legal 
title  to  target  housing,  including  but  not 
limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonprofit 
organizations. 

This  definition  is  based  on  the 
agencies'  interpretation  of  the  intent  of 
the  Act  relating  to  owners  of  target 
housing. 

Purchaser  means  any  entity  that 
submits  a  written  offer  to  purchaser  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonprofit 
organizations. 

EPA  and  HUD  are  proposing  to  limit 
the  scope  of  this  regulation  to  parties 
that  demonstrate  a  real  interest  in 
purchasing  target  housing,  so  that 
sellers  or  agents  representing  sellers 
need  not  provide  all  parties  who  view 
a  property  with  a  10  calendar-day 
opportunity  to  inspect  for  lead-based 
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paint  hazards.  This  definition  is  1 
on  the  agencies'  inlemretation  of  the 
Act's  intent  in  identifying  purchasers  of 
target  housing. 

nesidentiaT dwelling  means  (1)  a 
single-family  dwelling,  including 
attached  structures  such  as  porches  and 
stoops:  or  (2)  a  single-family  dwelling 
unit  in  a  structure  that  contains  more 
than  one  separate  residential  dwelling 
unit,  and  in  which  each  such  unit  is 
used  or  occupied,  or  intended  to  be 
used  or  occupied,  in  whole  or  in  part. 
as  the  residence  of  one  or  more  persons. 

This  deHnition  is  provided  in  section 
1004(23)  of  the  Art. 

Risk  assessment  means  an  on-site 
investigation  to  determine  and  re(>ort 
the  existence,  nature,  severity,  and 
location  of  lead-based  paint  hazards  in 
residential  dwellings,  including:  (1) 
Information  gathering  regarding  the  age 
and  history  of  the  housing  and 
occupancy  by  children  under  age  6;  (2) 
visual  inspection;  (3)  limited  wipe 
sampling  or  other  environmental 
sampling  techniques:  (4)  other  activity 
as  may  be  appropriate,  and;  (5) 
provision  of  a  report  explaining  the 
results  of  the  investigation. 

This  definition  is  provided  in  section 
1004(25)  of  the  Act. 

Secretary  means  the  Secretary  of  the 
Department  of  Housing  and  Urban 
Development. 

Seller  means  any  entity  that  sells  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies.  Indian  tribes,  or  nonprofit 
organizations.  The  term  seller  also 
includes:  (1)  An  entity  which  transfers 
shares  in  a  coo(>eratively-owned  project 
and  (2)  an  entity  which  transfers  its 
interest  in  a  leasehold  in  jurisdictions  or 
circumstances  where  it  is  legally 
permissible  to  separate  the  fee  title  from 
the  titltj  to  the  improvement. 

EPA  and  HUD  nave  prop<Ked  this 
definition  to  cover  the  range  of  entities 
and  arrangements  that  may  be  involved 
in  the  "sale"  of  target  housing  and  that 
the  agencies  interpret  to  be  covered  by 
the  Act.  The  second  part  of  the 
proposed  definition  describes  sellers 
who  have  legal  title  to  the 
improvements  (residential  dwellings)  on 
property  that  is  leased  from  another 
person. 

Target  housing  means  any  housing 
constructed  prior  to  1978,  except  0- 
bedroom  dwellings,  or  housing  for  the 
elderly  or  persons  with  disabilities 
(unless  any  child  who  is  less  than  6 
years  of  age  resides  or  is  expected  to 
reside  in  the  dwelling).  In  the  case  of 
jurisdictions  which  banned  the  sale  or 
use  of  lead-based  paint  prior  to  1978. 
the  Secretary,  at  the  Secretary's 


discretion,  may  designate  an  earlier 
date. 

This  definition  appears  in  section 
1004(27)  of  the  Act.  The  Act  excludes 
housing  constructed  after  1978  since  the 
allowable  lead  in  paint  was  reduced  to 
.06  percent  by  CPSC  after  that  date  (Ref. 

1). 

EPA  and  HUD  interpret  the  term  "0- 
bedroom  dwelling"  to  mean  any 
dwelling  in  which  the  living  area  is 
unseparated  ht)m  the  sleeping  area. 
Under  this  definition,  efficiency,  studio 
apartments,  loft  space,  and  single-room 
dormitory  units  would  be  exempt  from 
the  requirements  of  the  rule  unless 
children  under  6  years  of  age  reside  or 
may  reside  in  the  unit. 

EPA  and  HUD  interpret  the  term 
"housing  for  the  elderly."  to  mean 
retirement  communities  or  similar  types 
of  housing  reserved  for  persons  62  years 
of  age  or  older.  EPA  and  HUD  request 
comment  on  what  additional  specificity 
might  be  necessary  for  identifying 
housing  for  the  elderly. 

EPA  and  HUD  also  considered 
whether  Congress  meant  to  include 
hotels,  motels,  inns,  and  other 
commercial  lodging  facilities  in  the-term 
"housing."  Most  hotels,  motels,  inns, 
and  other  commercial  lodging  are  0- 
bedroom  dwellings,  and  would  typically 
be  exempt  from  the  requirements  of  this 
proposed  rule.  In  addition.  EPA  and 
HUD  believe  it  is  reasonable  to  interpret 
that  Congress'  intent  was  to  distinguish 
residential  housing  from  commercial 
lodging  facilities. 

Specifically,  the  definition  of  target 
housing  intended  to  capture  housing 
designed  for  long-term  or  continuous 
residence,  as  opposed  to  lodging 
facilities  offering  temporary 
accommodations.  Given  the  high 
frequency  and  short  duration  of 
transactions,  EPA  and  HUD  believe  it  is 
impractical  to  apply  the  requirements  of 
this  proposed  rule  to  rental  transactions 
in  motels,  hotels,  and  other  commercial 
lodging  facilities. 

As  directed  in  the  statute,  the 
exclusions  for  0-bedroom  dwelling, 
elderly  housing,  and  handicapped 
housing  do  not  apply  to  any  housing  in 
which  children  under  6  years  old  reside 
or  are  expected  to  reside.  Similarly,  in 
cases  where  families  with  children 
under  6  might  enter  into  a  contract  to 
purchase  or  lease  commercial  housing 
as  long-term  residences,  however,  EPA 
and  HUD  believe  it  is  consistent  with 
the  statute  that  such  establishments  be 
considered  target  housing  under  this 
proposed  rule's  reauirements. 

0-Bedroom  dwelling  means  any 
residential  dweUing  in  which  the  living 
area  is  unseparated  from  the  sleeping 
area. 


EPA  and  HUD  are  proposing  this 
definition  to  clarify  the  term  used  in  the 
Act's  definition  of  target  housing.  Under 
this  definition,  efficiency,  studio 
apartments,  loft  space,  and  single-room 
dormitory  units  would  be  considered  0- 
bedroom  dwellings. 

VL  Proposed  Regulatory  Requirements 

Section  1018  requires  EPA  and  HUD 
to  promulgate  joint  regulations  for 
disclosure  of  lead-based  paint  hazards 
in  target  housing  which  is  offered  for 
sale  or  lease.  Specifically,  section  1018 
requires  that  before  purchasers  or 
lessees  become  obligated  under  any 

[>urchase  or  lease  contract,  sellers  or 
essors  must  provide  the  purchaser  or 
lessee  with  a  lead  information  pamphlet 
(being  developed  by  EPA  under  TSCA 
section  406)  and  disclose  any  lead-based 

eaint  or  lead-based  paint  hazards 
nown  to  the  seller  or  lessor  in  such 
housing.  In  addition,  before  obligating 
purchasers  under  a  contract  to  purchase 
the  housing,  sellers  must  permit 
purchasers  a  10-day  period  to  conduct 
a  risk  assessment  or  inspection  for  the 
presence  of  lead-based  paint  hazards, 
and  must  attach  a  specific  lead  warning 
statement  and  acknowledgement,  signed 
by  the  purchaser,  to  each  contract. 
Violation  of  Section  1018  may  result  in 
civil  and  criminal  penalties,  and 
potential  triple  damages  in  a  private 
civil  suit.  In  this  unit,  EPA  and  HUD 
present  a  more  detailed  discussion  of 
these  requirements  as  proposed  in  the 
EPA  and  HUD  regulations.  As  noted 
above.  EPA  and  HUD  are  proposing 
joint  and  equivalent  regulations  that 
would  appear  in  Title  40  of  the  CFR 
with  other  EPA  lead  regulations  and  in 
Title  24  of  the  CFR  with  other  HUD  lead 
regulations.  Including  the  joint 
regulations  in  both  CFR  locations  will 
help  ensure  that  sellers,  lessors,  agents, 
buyers,  and  lessees  are  informed  of  their 
existence. 

A.  Disclosure  Requirement 

Section  1018(a)(1)(B)  of  the  Act 
requires  the  seller  or  lessor  of  target 
housing  to  provide  all  information 
known  to  the  seller  or  lessor  on  lead- 
based  paint  and  lead-based  paint 
hazards  in  the  housing  to  the  purchaser 
or  lessee  before  the  purchaser  or  lessee 
is  obligated  under  any  contract  to 
purchase  or  lease  target  housing.  EPA 
and  HUD  are  proposing  such  a 
disclosure  requirement  in  24  CFR  38.20 
and  40  CFR  745.107.  Under  the 

[)roposed  regulations,  the  seller  or 
essor,  or  the  agent  acting  on  behalf  of 
the  seller  or  lessor,  is  required  to 
provide  the  purchaser  or  lessee  with 
written  docimientation  of  all 
information  known  to  the  seller  or 


lessor,  or  the  agent  regarding  the 
presence  of  lead-based  paint  or  lead- 
based  paint  hazards  associated  with  the 
housing  being  sold  or  leased.  Consistent 
with  the  statute,  records  of  this 
information  must  be  provided  to  the 
purchaser  or  lessee  before  they  become 
obligated  under  any  contract  to 
purchase  or  lease  the  target  housing. 
For  the  puiposes  of  this  proposed 
'  rule.  EPA  and  HUD  propose  that 
"information  known  to  the  seller  or 
lessor"  comprise,  at  minimum,  the 
information  described  in  24  CFR  38.20 
and  40  CFR  745.107  of  these 
regulations.  The  proposed  information 
would  include,  but  not  be  limited  to.  the 
following  items: 

1.  Reports  firom  all  lead-based  paint 
inspections,  risk  assessments,  and 
abatement  activities  known  to  the  seller 
or  lessor  and  conducted  on  or  in  the 
target  housing,  including  any  known 
reports  completed  before  the  effective 
date  of  the  final  rule  if  such  reports  are 
available  to  the  seller  or  lessor  on  or 
after  the  effective  date.  Section 
1018(a)(1)(B)  requires  sellers  or  lessors 
.    of  target  housing  to  "provide  to  the 
purchaser  or  lessee  any  lead  hazard 
evaluation  report  available  to  the  seller 
or  lessor."  EPA  and  HUD  recognize  that 
reports  from  some  lead-based  paint 
activities  conducted  before  the  effective 
date  dT  the  final  rule  may  no  longer  be 
available  to  the  seller  or  lessor  given 
that  the  seller  or  lessor  had  not  been  put 
on  notice  that  disclosure  of  such  records 
would  be  required.  However,  those 
reports  in  the  possession  of  the  seller  or 
lessor  on  or  after  November  2. 1994 
would  become  part  of  the  permanent 
record  for  that  unit  of  target  housing. 

2.  Records  of  lead-based  paint 
inspections,  assessments,  and  abatement 
activities  conducted  for  current  or  past 
sellers  or  lessors  in  common  areas  of 
target  housing  containing  more  than  one 
residential  dwelling.  EPA  and  HUD  are 
concerned  that  lead-based  paint  in 
conunon  areas  may  pose  an  additional 
exposure  risk  to  occupants,  especially  in 
buildings  where  lead-based  paint  chips 
and  dust  are  allowed  to  accumulate. 
Also,  the  presence  of  lead-based  paint  in 
common  areas  of  buildings  containing 
target  housing  may  signal  the  presence 
of  lead-based  paint  within  the 
residential  dwellings.  For  these  reasons. 
EPA  and  HUD  are  proposing  to  require 
the  disclosure  of  recoids  and  reports  of 
lead-based  paint  in  common  areas. 

3.  Information  known  to  the  seller  or 
lessor  r^arding  whether  other 
residential  dwellings  in  the  target 
housing  contain  or  have  contained  lead- 
based  paint  or  lead-based  paint  hazards. 
This  would  only  apply  to  target  housing 
containing  more  than  one  residential 


dwelling,  and  would  be  of  primary 
value  in  cases  where  information  on 
lead-based  paint  and  lead-based  paint 
hazards  only  exists  for  some,  but  not  all 
residential  dwellings.  The  presence  of 
lead-based  paint  in  some  of  the 
residential  dwellings  may  suggest  a 
greater  likelihood  of  lead-based  paint 
existing  in  the  residential  dwellings  that 
have  yet  to  be  tested. 

To  balance  the  indirect  value  of  the 
information  with  the  disclosure  burden 
of  providing  such  information  during 
transactions.  EPA  and  HUD  propose  to 
require  that  sellers/lessors  disclose  only 
whether  or  not  lead-based  paint  is  or 
has  been  present  in  other  residential 
dwellings  within  the  target  housing, 
rather  than  requiring  that  sellers  and 
lessors  provide  specific  reports  on  those 
residential  dwellings.  The  seller  or 
lessor  would,  of  course,  retain  the 
option  of  providing  more  detailed 
information,  but  would  not  be  required 
to  provide  specific  da^ta  on  each 
residential  dwelling.  ' 

EPA  and  HUD  believe  that  such 
information  will  help  potential 
occupants  make  more  informed 
decisions  when  considering  leasing  or 
purchasing  target  housing.  For  example, 
such  information  could  persuade 
purchasers  to  exercise  their  option  to 
conduct  an  inspection  or  risk 
assessment  before  purchasing  the 
property.  Similarly,  knowledge  of  lead- 
based  paint  on  the  premises  could 
prompt  lessees  to  take  greater 
precautions  to  guard  against  exposure. 
EPA  and  HUD  request  comment  on 
whether  requiring  disclosure  of 
information  regarding  other  residential 
units  is  warranted  and.  if  so.  whether  a 
more  stringent  disclosure  standard  is 
needed. 

4.  Other  available  information  that 
may  indicate  lead-based  paint  or  a  lead- 
based  paint  hazard  in  the*  unit.  This 
proposed  requirement  is  directed  at 
other  relevant  information  on  lead- 
based  paint  hazards  that  may  be  known 
by  the  seller  or  lessor. 

EPA  and  HUD  request  information 
and  comment  on  other  appropriate 
information  that  may  be  commonly 
available  to  owners  of  tai^get  housing 
and  which  should  be  itemized  in  the 
final  rule.  For  example,  should 
information  on  past  cases  of  lead- 
poisoning  of  occupants  be  disclosed  to 
purchasers  or  lessees?  If  such 
information  is  to  be  considered,  what 
level  of  detail  would  be  appropriate 
given  the  privacy  Implications  of 
medical  records? 

In  addition.  EPA  and  HUD  request 
comment  on  whether  the  final  rule 
should  impose  specific  recordkeeping 
requirements  on  owners  of  target 


housing  to  retain  information  known  to 
the  owner  on  lead-based  paint  and  lead- 
based  paint  hazards,  as  identified  in 
proposed  24  CFR  35.20  and  40  CFR 
745.107.  If  promulgated,  the  time  period 
for  such  a  recordkeeping  requirement 
for  owners  of  target  housing  could  range 
in  length  from  the  length  of  ownership 
to  a  discrete  number  of  years  (3  years. 
5  years.  10  years,  etc),  based  on  its 
feasibility  and  utility  in  ensuring 
compliance  with  the  regulations.  In 
evaluating  the  value  of  an  owner  record 
retention  requirement,  EPA  and  HUD 
will  consider  its  potential  value  both  in 
aiding  and  supporting  Agency 
enforcement  efforts  as  well  as  its 
potential  value  in  supporting  civil 
actions  for  damages  taken  under  section 
1018(b)(3). 

B.  Lead-Hazard  Information  Pamphlet 

Section  1018(a)(1)(A)  requires  that 
sellers  and  lessors  of  target  housing 
provide  the  purchaser  or  lessee  with  a 
copy  of  the  EPA  pamphlet  Lead  Paint: 
Protect  Your Familyheiore  the 
purchaser  or  lessee  is  obligated  under 
any  contract  to  purchase  or  lease  the 
housing.  A  primary  function  of  the 
pamphlet  is  to  educate  families  on  the 
potential  health  risks  associated  with 
lead  exposure  and  ways  to  avoid  such 
exposuLTO.  By  requiring  that  families 
receive  the  pamphlet  at  the  beginning  of 
the  real  estate  transaction.  Congress 
ensured  that  families  would  be 
informed  about  lead-based  paint  issues 
during  the  transaction  procefi! 
Therefore,  the  joint  provisions  of  these 
regulations  (located  in  §§  38.20(a)  and 
745.107(a)  of  the  proposed  regulatory 
text)  would  require  that  purchasers  and 
lessees  receive  the  pamphlet  before 
becoming  obligated  under  any  contract. 
The  draft  pamphlet  was  developed  by 
EPA  in  consultation  with  HUD  and  CDC 
and  was  released  to  the  public  for  a  60- 
day  comment  period  and  announced  in 
the  Federal  Roister  of  March  9, 1994. 
(59  FR 11119).  In  addition.  EPA  has 
conducted  a  series  of  focus  tests  and 
interviews  in  different  regions  of  the 
country  to  ensure  that  the  pamphlet 
meets  both  high  technical  and  editorial 
standards. 

The  final  pamphlet  will  be  made 
available  to  the  public  through  the 
Government  Printing  Office  (GPO)  for  a 
nominal  fee.  In  addition,  EPA  will  make 
a  limited  number  of  camera-ready 
copies  of  the  final  pamphlet  available  to 
organizations  that  wish  to  print  copies 
for  private  distribution,  and  the 
pamphlet  will  be  available  in  electronic 
form  through  the  GPO  Bulletin  Board. 
EPA  and  HUD  are  continuing  to  explore 
methods  for  printing  and  distributing 
the  pamphlet  in  a  quick  and 
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inexpensive  way  to  the  raRulated 
community  and  the  general  public  at 
large.  EPA  and  HUD  welcome  comment 
on  other  potential  distribution  methods 
for  the  pamphlet. 

C  Disclosure  and  Acknowledgment 
Form  * 

In  addition  to  requiring  written 
documentation  of  the  information 
known  by  the  seller  or  lessor,  defined  in 
proposed  24  CFR  38.20(b)  and  40  CFR 
745.107(b)  of  the  regulatory  text.  EPA 
.  and  HUD  have  developed  disclosure 
and  acknowjedgement  forms  to  be 
attached  to  all  sales  and  leasing 
contracts  for  target  housing.  Form  A  for 
sellers  and  Form  B  for  lessors  are 
included  as  Appendix  A  to  the 
proposed  HUD  regulatory  text.  EPA  and 
HUD  believe  that  the  forms  will  help 
ensure  that  (1)  All  information  known  to 
the  seller  or  lessor  on  lead-based  paint 
and  lead-based  paint  hazards  is 
disclosed  and  documented,  (2)  all 
purchasers  and  lessees  are  aware  of 
their  rights  under  the  provisions  of 
section  1018.  and  (3)  sellers,  lessors, 
and  agents  are  aware  of  their  obligations 
under  their  rule.  In  addition,  these 
forms  would  be  an  important 
enforcement  tool  by  providing  a  record 
of  compUance  with  the  rule.  By 
maintaining  completed  forms  af^er  a 
transaction  to  purchase  or  lease  target 
housing,  the  seller,  lessor,  and  agents 
would  bave  documentation  of  their 
compliance  with  the  disclosure 
activities  and  of  the  purchaser's/lessee's 
receipt  and  acknowledgement.  Because 
sellers  and  lessors  have  different 
obligations  under  the  requirements 
mandated  by  section  1018,  EPA  and 
HUD  believe  that  it  is  appropriate  to 
provide  two  separate  and  distinct  forms 
for  the  two  types  of  transactions. 

EPA  and  HUD  initially  considered 
including  the  elements  in  the  forms  as 
separate  provisions  for  inclusion  in  the 
leasing  or  purchase  contracts 
themselves.  Ultimately,  that  concept 
was  rejected  because  it  would  be  more 
burdensome  and  confusing.  By  creating 
one  form  covering  all  regulated  parties 
for  each  type  of  transaction,  EPA  and 
HUD  hope  to  minimize  confusion  over 
the  new  requirements,  decrease  the 
recordkeeping  burden,  and  ensure  a 
greater  level  of  compliance. 

1.  Form  for  Transactions  to  Sell  Target 
Housing 

For  the  reasons  discussed  above.  EPA 
and  HUD  are  proposing  in 
§§  745.107(a)(4)  and  38.20(a)(4). 
respectively,  that  each  contract  to  sell 
property  defined  as  target  housing 
contain  a  signed  and  dated  copy  of  the 
joint  HUD/EPA  form  entitled  Disclosure 


and  Acknowledgement  of  Lead-Based 
Paint  Before  Sale. 

TbA  form  is  divided  into  fo»''  distinct 
parts:  a  general  notice  statement,  a 
certification  of  compliance  statement  by 
the  seller,  a  certification  of  compliance 
statement  by  the  agent  (where 
applicable),  and  an  acknowledgement 
statement  by  the  purchaser.  Each  part  is 
discussed  below. 

a.  Notice  to  purchasers  of  target 
housing.  Section  1018(a)(3)  of  the  Act 
provides  a  specific  "lead  warning 
statement"  to  be  included  in  all 
contracts  involving  the  purchase  and 
sale  of  any  interest  in  target  housing. 
The  statute  states  that  the  lead  warning 
statement  shall  contain  the  required 
language  printed  in  large  type  on  a 
separate  sheet  of  paper  attached  to  the 
contract.  Because  the  disclosure  and 
acknowledgement  form  would  serve  as 
an  attachment  to  the  contract,  EPA  and 
HUD  propose  to  include  this  lead 
warning  statement  as  the  first  part  of  the 
form,  and  to  print  it  in  a  larger  type  than 
the  rest  of  the  form  to  ensure  its 
prominence.  The  required  text  would 
read: 

Every  purchaser  of  any  interest  In 
residential  real  profwrty  on  which  a 
residential  dwelling  was  built  prior  to  1978 
is  notifled  that  such  property  may  present 
exposure  to  lead  from  lead-based  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
3roung  children  may  produce  ptermanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
Lead  poisoning  also  poses  a  particular  risk  to 
pregnant  women.  The  seller  of  any  interest  in 
residential  real  property  is  required  to 
provide  the  buyer  with  any  information  on 
lead-based  paint  hazards  from  risk 
assessments  or  inspections  in  the  seller's 
posMSsion  and  notify  the  buyer  of  any 
known  lead-based  paint  hazuxls.  A  risk 
assessment  or  inspection  for  possible  lead- 
based  paint  hazards  is  recommended  prior  to 
purchase. 

In  addition.  EPA  and  HUD  propose 
that,  in  cases  where  the  sales  contract  is 
written  in  a  language  other  than  English, 
the  lead  warning  statement  must  be 
included  in  the  language  of  the  contract 
as  well,  based  on  a  translation  of  the 
English-version  lead  warning  statement. 
Wbile  this  is  not  expressly  required  by 
the  statute,  such  a  requirement  would 
be  consistent  with  Congress'  intent  of 
ensuring  that  families  be  fully  aware  of 
the  potential  hazards  of  lead-based  paint 
before  purchasing  target  housing.  EPA 
and  HUD  request  conunent  on  this 
proposed  requirement. 

b.  Certification  of  compliance 
statement  by  the  seller.  The  second  part 
of  the  form  would  require  the  seller  to 
Ust  all  information  known  to  the  seller 


on  |pad-hased  paint  and  lead-based 
paint  hazards  in  the  target  housing.  EPA 
and  HUD  believe  that  it  is  necessary  to 
create  a  single  record  of  the  information 
provided  by  the  lessor/owner. 
Completion  of  this  part  would  ensure 
that  at  the  time  of  the  contract 
agreement,  both  the  seller  and  the 
purchaser  would  be  aware  of  the 
disclosure  requirements  under  these 
regulations  and  the  lead-based  paint 
hazard  information  being  disclosed. 

If  information  described  in  Part  U  of 
the  form  is  in  the  possession  of  the 
seller,  the  seller  would  be  required  to 
provide  the  information  in  v^tten  form 
to  the  purchaser,  check  the  appropriate 
box.  and  note  the  dates  and  type  of 
known  information  in  the  space 
provided.  This  information  would  be  a 
necessary  record  during  the  disclosure 
process,  both  to  inform  the  purchaser  of 
the  information  the  purchaser  should 
have  received,  and  as  a  later  measure  of 
compliance  by  the  seller  and  the  seller's 
agent. 

c.  Certification  of  compliance 
statement  by  the  agent.  The  third  part  of 
the  form  would  require  an  agent,  if  one 
is  used,  to  certify  that  the  requirements 
of  section  1018  have  been  satisfied, 
either  by  the  seller  or  by  the  agent. 

d.  Acknowledgement  of  lead-based 
paint  requirements  in  target  housing  by 
the  purchaser.  Section  1018(a)(2)* 
requires  that  contracts  to  purchase  target 
property  include  an  acknowledgement 
signed  by  purchasers.  EPA  and  HUD 
pro(>ose  that  the  purchaser  indicate  the 
following  in  the  acknowledgement:  That 
they  have  read  and  imderstood  the  lead 
warning  statement,  received  any 
information  on  lead-based  paint  and 
lead-based  paint  hazards  noted  in  the 
seller  certiHcation.  received  a  lead 
hazard  information  pamphlet,  and  that 
they  are  aware  that  they  must  receive  an 
opportunity  for  a  10-day  inspection 
fwriod  before  becoming  obligated  imder 
a  contract  to  purchase  the  property.  In 
the  fourth  part  of  the  form.  EPA  and 
HUD  propose  such  an 
acknowledgement.  The 
acknowledgement  would  state: 

I  acknowledge  that  I  have  read  and 
understood  the  attached  lead  warning 
statement  in  Part  I  of  this  form,  received  the 
information  noted  in  Part  11  of  this  form, 
received  the  lead  hazard  information 
pamphlet  Lead-Based  Paint:  Protect  Your 
Family.  In  addition,  I  acknowledge  that, 
pursuant  to  42  U.S.C  4852(d)  and  its 
implementing  regulations,  the  attached 
contract  entitles  me  to  up  to  10  calendar  days 
to  conduct  a  risk  assessment  or  inspection  for 
the  presence  of  lead-based  paint  hazards 
before  becoming  obligated  under  a  contract  to 
purchase,  unless  I  agree  otherwise  in  writing. 

2.  Form  for  Transactions  to  Lease 
Target  Housing 


EPA  and  HUD  are  proposing  in " 
§§  745.107(a)(5)  and  38.20(a)(5). 
respectively,  that  each  contract  to  lease 
target  housing  contain  a  signed  and 
dated  copy  of  the  joint  HUD/EPA  form 
entitled  Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Lease. 

The  form  is  divided  into  four  distinct 
parts:  a  general  notice  statement,  a 
certification  of  compliance  statement  by 
the  lessor,  a  certification  of  compliance 
statement  by  the  agent  (where 
applicable),  and  an  acknowledgement 
statement  by  the  lessee.  Each  part  is 
discussed  below;  however,  where 
statutory  justifications  and  background 
are  the  same  as  that  presentfd  in  the 
part  on  the  form  for  sales  of  target 
housing,  the  repetitive  elements  have 
been  omitted. 

a.  Notice  to  residents  of  target 
housing.  EPA  and  HUD  propose  to 
include  a  tailored  lead  warning 
statement  as  the  first  part  of  the  form, 
and  to  print  it  in  a  larger  type  than  the 
rest  of  the  form  to  ensure  its 
prominence.  Although  not  specifically 
required  by  section  1018,  EPA  and  HUD 
beUeve  that  this  statement  provides  a 
useful  context  for  information  disclosed 
to  lessees,  just  as  for  purchasers, 
concerning  the  hazards  of  lead-based 
paint.  The  required  text  would  read: 

A  residential  structure  built  prior  to  1978 
may  present  exposure  to  lead  from  lead- 
btised  paint.  This  exposure  may  place  young 
children  at  risk  of  developing  lead  poisoning. 
Lead  poisoning  in  young  children  can 
produce  permanent  neurological  damage, 
including  learning  disabilities,  reduced 
intelligence  quotient,  behavioral  problems, 
and  impaired  memory.  Lead  poisoning  also 
poses  a  particular  risk  to  pregnant  women. 
The  lessor  of  any  residential  dwelling  is 
required  to  provide  the  lessee  with  any 
information  on  lead-based  paint  hazards  from 
risk  assessments  or  inspections  in  the  lessor's 
possession  and  notify  the  lessee  of  any 
known  lead-based  paint  hazards. 

In  addition,  EPA  and  HUD  propose 
that,  in  cases  where  the  lease  is  written 
in  a  language  other  than  English,  a 
translation  of  this  lead  warning 
statement  would  be  required  to  be 
attached  in  the  language  of  the  contract. 
EPA  and  HUD  believe  that  this 
translation  requirement  may  be  even 
more  critical  in  the  case  of  leasing 
transactions  than  in  purchases  as  many 
non-English  speakers  may  be  more 
likely  to  lease  housing  for  themselves 
and  their  families.  EPA  and  HUD 
request  comment  on  this  proposed 
requirement. 

h.  Certification  of  compliance 
statement  by  the  lessor.  The  second  part 
of  the  form  would  require  the  lessor  to 
list  all  information  known  to  the  lessor 


on  lead-based  paint  and  lead-based 
paint  hazards  in  the  target  housing. 

If  information  listed  in  Part  II  of  the 
form  is  in  the  possession  of  the  lessor, 
the  lessor  would  be  required  to  provide 
it  in  written  form  to  the  lessee,  check 
the  appropriate  box,  and  note  the  dates 
and  type  of  known  information  in  the 
space  provided. 

c.  Certification  of  compliance 
statement  by  the  agent.  The  third  part  of 
the  form  would  require  an  agent,  if  one 
is  used,  to  certify  that  the  requirements 
of  section  1018  have  been  satisfied, 
either  by  the  lessor  or  by  the  agent. 

d.  Acknowledgement  of  lead-based 
paint  requirements  in  target  housing  by 
the  lessee.  The  fourth  part  of  the  form 
consiste  of  an  acknowledgement  by  the 
lessee  that  the  necessary  disclosure 
steps,  as  required  by  section  1018(a)(1), 
had  been  performed.  The 
acknowledgement  language  reads: 

I  acknowledge  that  1  have  read  and 
understood  the  attached  lead  warning 
statement  in  Part  I  of  this  form,  received  the 
information  noted  in  Part  II  of  this  form  and 
received  the  lead  hazard  information 
pamphlet  Lead  Paint:  Protect  Your  Family 
3.  Request  for  Comment  on  the  Forms 
EPA  and  HUD  request  comments  on 
all  aspects  of  the  disclosure  and 
acknowledgement  forms.  Specific 
questions  include:  Are  the  forms 
effective  in  communicating  the 
importance  of  lead-based  paint  hazard 
awareness  and  the  rights  of  purchasers 
and  lessees?  Is  there  other  information 
that  should  be  included  on  the  forms? 
Is  some  of  the  included  information  that 
is  not  required  by  the  statute 
unnecessary? 

4.  Retention  of  Disclosure  and 
Acknowledgment  Form 

The  disclosure  and  acknowledgement 
form  documents  the  fulfillment  of  the 
mandated  disclosure  requirements 
during  the  sale  or  lease  of  tai^et 
housing.  This  record,  if  maintained  by 
the  seller  or  lessor  after  the  completion 
of  the  transaction,  would  provide  a 
valuable  record  of  the  fulfillment  of 
these  requirements  to  both  the  agencies 
and  courts.  If  this  record  were  not 
regularly  maintained,  EPA  and  HUD  are 
concerned  that  they  would  have  little 
ability  to  determine  whether  the 
necessary  disclosure  steps  had  occurred. 

For  that  reason,  proposed  §§  38.20 
and  745.107  of  the  regulatory  text  would 
require  that  the  signed  notice  and 
disclosure  form  be  maintained  by 
sellers,  lessors,  and  agents  for  a  full  3 
years  from:  (a)  The  commencement  of 
the  lease  period  in  the  case  of  a 
transaction  to  lease  target  housing,  or  (b) 
the  completion  of  the  sale  in  the  case  of 
a  sale  of  target  housing.  EPA  and  HUD 
chose  3  years  as  the  retention  period  for 


the  disclosure  form  in  order  to  allow 
adequate  time  for  enforcement  action  by 
HUD  or  EPA.  If  the  regulation  were  to 
mandate  a  shorter  period  of  time. 
Federal  enforcement  actions  could  be 
hampered,  undermining  the  efficacy  of 
the  regulations  mandated  by  statute. 
EPA  and  HUD  are  concerned  that  i 

requiring  a  longer  retention  period 
would  place  an  undue  burden  on  the 
regulated  community. 

EPA  and  HUD  have  not  idenUfied  any 
less  burdensome  alternative  to  support 
compliance  monitoring  and 
enforcement  actions  but  are  sensitive  to 
the  need  to  impose  minimum 
recordkeeping  burdens  on  the  regulated 
community,  especially  given  the  large 
number  of  transactions  affected.  The 
agencies  are  willing  to  consider 
alternatives  to  the  proposed 
requirements,  including  the  reduction 
or  omission  of  recordkeeping 
requirements,  if  the  alternatives  would 
still  ensure  the  successful 
administration  and  enforcement  of  the 
provisions  of  section  1018  of  the  Act. 
Such  alternatives  could  include  the 
imposition  of  a  longer  or  shorter 
retention  period  for  the  disclosure  form, 
or  the  addition  or  substitution  of  other 
records  as  part  of  a  post-transaction 
recordkeeping  requirement.  EPA  is  also 
considering  the  potential  efficacy  of 
instituting  recordkeeping  requirements 
vdth  a  sunset  provision,  which  would 
phase  them  out  over  time  as  the  market 
increasingly  embraced  and 
institutionalized  the  disclosure  process. 

Regardless  of  what  recordkeeping 
time  limits  the  agencies  impose,  these 
limits  would  not  effect  time  limits  on 
lawsuits  under  section  1018(b)(3)  by 
injured  parties  against  former  sellers, 
lessors,  or  agents  who  fail  to  comply 
with  these  regulations.  For  this  reason 
EPA  and  HUD  would  encourage  sellers, 
lessors,  and  agents  to  maintain  signed, 
dated  forms  beyond  the  required 
recordkeeping  period  as  proof  of 
compliance. 

D.  10-Day  Inspection  Period 

Section  1018(a)(1)(C)  of  the  Act 
requires  that,  before  a  party  is  obligated 
under  any  contract  to  purchase  target 
housing,  the  seller  shall  grant  the 
purchaser  a  10-day  period  to  conduct  a 
risk  assessment  or  inspection  for  the 
presence  of  lead-based  paint  hazards  in 
target  housing. 

EPA  and  HUD  interpret  the  term  "10- 
day  period"  to  mean  10  calendar  days, 
while  the  seller  and  purchaser  may 
mutually  agree  to  a  shorter  or  longer 
period,  without  written  proof  of  an 
agreed  upon  change  to  the  time,  the 
legally  enforceable  period  would  remain 
10  calendar  days.  Given  the  diversity  of 
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definitions  for  "business"  or  "working" 
days.  EPA  and  HUD  believe  tbat  an 
alternative  interpretation  of  the  10-day 
period  %vouki  lead  to  confusion  among 
the  public  In  cases  where  a  10  calendar- 
day  inspection  or  assessment  period 
would  be  insufficient,  the  piuxJiaser 
would  retain  the  option  of  negotiating  in 
writing  for  a  loiter  period. 

Sine*  known  lead-based  paint 
information  may  affect  a  purchaser's 
decision  to  utilize  the  10-day 
inspection  period  option,  EPA  and  HUD 
propose  to  require  that  sellers  perform 
and  document  all  disclosure  activities 
required  under  this  proposed  rule  before 
providing;  the  purchaser  with  the 
opportunity  for  the  10-day  period.  EPA 
and  HUD  believe  that  the  purchaser  will 
be  OKMt  dbte  to  detannine  whether  a  risk 
•ssMsment  or  inqtaction  is  necessary  or 
appropriate  after  receiving  tlie  disclosed 
information. 

EPA  and  HUD  also  believe  that 
reports  from  inspections  conducted 
during  the  10-day  inspection/ 
asaeasmant  period  should  become  part 
of  tba  permanent  record  retainad  by  the 
owner  of  the  housing.  Therefore.  EPA 
and  HUD  are  also  requesting  comment 
on  whether  purchasers  who  conduct 
inspections  or  risk  assessments  during 
the  10-day  period  but  who  do  not 
ultimately  purchase  the  housing  should 
be  required,  under  this  rulemaking,  to 
provide  a  copy  of  any  report  to  the 
owner  for  their  records. 

Some  purchasers  and  sellers  may 
prefer  to  conduct  the  10-day 
inspection/assessment  period  before  the 
parties  have  signed  a  contract  for  the 
purchase  and  sale  of  the  target  bousing. 
Others  may  prefer  to  conduct  the 
inspection  period  after  the  contract  is 
signed.  In  implementing  these 
requirements,  EPA  and  HUD  have 
considered  several  approaches  to 
fulfilling  the  statutory  provision  that  the 
purchaser  receive  the  opportunity  for  a 
10-day  inspection  period  before 
becoming  obligated  under  a  contract  to 
purchase  the  housing.  These  regulations 
propose  several  approaches  to  Federal 
implementation  of  the  10-day 
inspection  period. 

Option  1.  Require  Contract  Language 
Addressing  Outcome  of  Inspection 
(Preferred  Option) 

To  insure  that  the  purchaser  receives 
the  statutorily  required  10-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection  before 
becoming  obligated  imder  the  contract, 
the  proposed  regulation  (24  CFR  3S.21 
and  40  CFR  745. 1 10)  requires  that,  if  the 
parties  elect  to  ratify  the  contract  prior 
to  completion  of  the  10-day 
opportunity,  the  seller  or  agent  must 
include  appropriate  language  in  the 


contract  to  reflect  that  the  contract  shall 
be  contingent  on  the  condition  that  no 
lead-based  paint  hazard  is  found  in  the 
inspection  or  risk  assessment.  If  a  lead- 
based  paint  hazard  is  found  during  the 
inspection  or  risk  assessment,  the  seller 
and  purchaser  would  mutually 
determine  tiie  terms  under  which  the 
sale  will  or  will  not  proceed. 

Option  2.  Base  Regulatory  Text  on 
Statutory  Language 

The  least  prescriptive  option  for 
implementing  section  1018(a)(1)(C) 
requirement  for  a  10-day  inspection 
opportunity  is  to  state  in  the  regulation 
simply  that  "the  seller  shall  provide  the 
purchaser  with  an  opportimity  for  a  10- 
day  inspection  period  (unless  the 
parties  agree  to  a  mutually  agreed  upon 
different  period  of  time)  before 
becoming  obligated  under  the  contract 
to  purchase  the  housing  to  conduct  a 
risk  asasssment  or  inspection  for  the 
presence  of  lead-based  paint  hazards." 
While  this  option  would  provide  the 
regulated  community  with  flexibility  in 
detennining  how  to  comply,  Q'A  and 
HUD  are  concerned  that  the  lack  of 
detail  would  provide  inadequate 
guidance  to  the  regulated  community, 
regarding  the  measures  needed  for 
proper  compliance. 

Option  3.  Mandate  Specific 
Contingency  Language  for  All  Contracts 
Completed  Before  Inspection  or 
Assessment  Period 

EPA  and  HUD  are  considering  the 
merit  of  requiring  that  all  contracts  to 

[)urchase  target  housing  include  specific 
anguage  mandated  by  fiUD  and  EPA 
addressing  the  purchaser's  opportunity 
for  a  10-day  inspection  period.  In 
addition  to  further  inforrning  the 
purchaser  of  his/her  ri^ts  to  the 
inspection/assessment  period,  EPA  and 
HUD  could  provide  specific  language 
addressing  the  rights  of  the  purchaser  in 
cases  where  the  inspection/assessment 
period  was  provided  after  the  purchaser 
had  signed  a  contract  to  purchase  the 
target  housing.  These  requirements  have 
the  advantage  of  providing  a  clear 
message  regarding  what  the  seller  and 
agent  must  do  to  comply  and  regarding 
what  rights  the  purchaser  has  in  cases 
where  the  purchaser  does  not  receive 
the  inspection  or  assessment  period 
until  after  having  signed  a  contract. 
Option  4.  Require  the  Inspection/ 
Assessment  Period  Before  the  Contract 
is  Signed 

EPA  and  HUD  also  requests  comment 
on  requiring  that  the  10-day 
opportunity  for  inspection  or 
assessment  be  provided  before  the 
purchaser  signs  a  contract  for  the 
purchase  of  target  housing.  This  would 
eiisure  that  all  purchasers  were  aware  of 
the  presence  of  any  lead-based  paint 


and  lead-based  paint  hazards  before 
they  entered  into  the  contract  to 
purchase  the  housing.  EPA  and  HUD  do 
not  cxnrently  prefer  to  impose  such  a 
prescriptive  requirement  on  the  real 
estate  community;  however,  recognizing 
that  both  purchasers  and  sellers  may 
prefer,  at  times,  to  implement  the 
inspection  period  after  all  parties  have 
acknowledged  serious  interest  in 
completing  the  transaction. 

In  addition,  EPA  and  HUD  request 
comment  on  whether  more  prescriptive 
regulations  would  be  of  value  regarding 
exactly  what  level  or  conditions  of  lead- 
based  paint  or  lead-based  paint  hazards 
would  allow  for  purchasers  to  escape 
their  obligation  under  a  contract  signed 
before  the  inspection.  Alternatively,  the 
agencies  would  also  like  comment  on 
whether  the  regulatory  language  and 
safeguards  being  proposed  may  be 
overly  prescriptive  regarding 
implementation  of  the  10-day 
opportunity. 

E.  Bole  of  Agent 

As  set  forth  in  section  1018(a)(4)  of 
the  Act.  agents  entering  into  a  contract 
with  a  seller  or  lessor  to  sell  or  lease 
target  housing  must  ensure  compliance 
with  all  requirements  imposed  upon  the 
seller  or  lessor  under  section  1018.  If  the 
sale  or  lease  of  target  housing  was  aided 
or  accomphshed  by  an  agent  who  has 
entered  into  a  contract  with  a  seller  or 
lessor,  the  agent  can  be  held  liable  for 
their  fiailure  to  comply  with  the 
requirmnents  of  section  1018  and  the 
regulations  and  can  be  liable  for  all 
penahies,  both  criminal  and  civil. 

EPA  and  HUD  propose  to  impose  an 
affirmative  obligation  on  agents  to 
advise  the  seller  of  the  provisions  of  the 
rule,  including  the  seller's  obligation  to 
inform  the  agent  of  lead-based  paint  or 
lead-based  paint  hazards  in  the  target 
housing.  The  language  of  the  disclosure 
form  reflects  this  notification 
reouirement. 

As  a  method  for  demonstrating 
compliance,  EPA  and  HUD  have 
proposed  a  requirement  that  agents  sign 
and  maintain  copies  of  the  si^ied  notice 
and  disclosure  forms  from  each  sale  or 
lease  of  target  housing.  As  proposed  for 
sellers  and  lessors,  the  agent  would 
have  to  maintain  these  records  for  3 
years  from  the  commencement  of  the 
leasing  period  or  for  3  years  from  the 
completion  of  the  sale. 

In  determining  an  appropriate 
recordkeeping  requirement.  EPA  and 
HUD  considered  both  the  burden  on  the 
regulated  community  and  the 
information  and  duration  necessary  to 
enstu«  adequate  compliance  monitoring 
and  enforcement  of  the  rule's 
provisions.  EPA  and  HUD  rejected  the 


"no-recordkeeping  requirement"  for 
agents  because  it  would  hinder  Federal 
compliance  assurance  activities  and 
make  it  difficult  to  determine  whether  a 
disclosure  had  taken  place.  Similarly,  a 
recordkeeping  requirement  of  less  than 
3  years  would  provide  inadequate  time 
for  inspection  of  records  and  initiation 
of  appropriate  enforcement  actions. 

Ifno  agents  were  employed  during  the 
leasing  or  purchasing  process,  then  all 
liability  for  failure  to  adhere  to  the 
proposed  requirements  would  rest 
solely  with  the  seller  or  lessor. 

EPA  and  HUD  request  comment  on 
the  rule's  proposed  definition  of  agent 
(see  Unit  IV  of  the  preamble  and 
§§38.15  and  745.103  of  the  regulatory 
text)  and  on  the  interpretation  of  their 
compliance  assurance  provision  in 
section  1018(a)(4). 

F.  EffecUve  Date 

Section  1018(a)(1)  of  the  Act  directs 
EPA  and  HUD  to  jointly  issue  these 
requirements  as  final  regulations  by 
October  28. 1994.  and  pursuant  to 
section  1018(d).  the  regulations  will 
take  effect  on  October  28. 1995. 

Although  section  1018  specified  that 
final  regulations  should  be  promulgated 
no  later  than  October  28.  1994,  EPA/ 
HUD  will  not  be  able  to  meet  this 
deadline.  It  appears  that  Congress' 
intent  in  section  1018  was  to  provide  a 
year  between  the  promulgation  of  the 
final  rule,  and  the  effective  date  of  the 
rule.  Congress  reasonably  could  have 
felt  that  this  year  was  necessary  in  order 
that  the  real  estate  industry,  landlords, 
sellers,  etc.  could  become  familiar  with 
the  rule  requirements  and  set  up 
procedures  for  compliance.  For  this 
reason.  EP/V/HUD  believe  that  the 
efiiective  date  of  the  rule  should  be  no 
early  than  1  year  after  promulgation  of 
the  final  rule,  even  if  this  means 
occurring  later  than  October  28, 1995,  as 
mandated  by  section  1018.  EPA  and 
HUD  believe  that  this  interpretation  is 
the  one  most  consistent  with 
Congressional  intent. 

Vn.  Non-Compliance  and  Penalties 

In  addition  to  civil  liability  under 
section  1018(b)(3).  section  1018 
provides  both  EPA  and  HUD  with  other 
enforcement  authority  for  these 
requirements.  The  enforcement 
authority  is  discussed  below. 

A.  HUD  Authority 

Section  1018(b)(1)  of  the  Act 
authorizes  HUD  to  impose  civil 
monetary  penalties  on  any  person  who 
knowingly  violates  section  1018.  HUD 
interprets  this  authority  to  apply  to 
violators  of  the  regulations  under 
section  1018  as  well.  HUD  shall  impose 


penalties  under  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  35451.  TTiese  penalties  may  be  up 
to  $10,000  for  each  violation.  In 
addition,  section  1018(b)(2)  of  the  Act 
authorizes  the  Secretary  of  HUD  to  "take 
such  lawful  action  as  may  be  necessary 
to  enjoin  any  violation"  of  the  rule's 
provisions.  Section  1018(b)(5)  provides 
that  any  violation  of  section  1018  will 
be  a  violation  of  section  409.  Section 
412(a)  of  TSCA  provides  that  the  U.S. 
district  courts  have  jurisdiction  to 
restrain  any  violation  of  section  409  of 
TSCA.  Thus,  the  district  courts  will 
have  jurisdiction  over  violations  of 
section  1018. 

B.  EPA  Authority 


1.  Civil 

Section  1018(b)(5)  of  the  Act  provides 
that  failure  or  refusal  to  comply  with 
section  1018  or  its  implementing 
regulations  is  a  violation  of  TSCA 
section  409.  Violations  of  TSCA  section 
409  are  subject  to  TSCA  section  16 
penalties.  Thus,  a  violator  of  section 
1018  will  be  subject  to  penalties  under 
TSCA  section  16  of  up  to  $10,000  for 
each  violation. 

2.  Criminal 

Since  TSCA  section  16  includes 
violations  under  section  409,  TSCA 
section  16(b)  provides  that  any  person 
who  knowingly  or  willfully  violates 
section  409  (and  thus  section  1018) 
would,  in  addition  to  or  instead  of  any 
civil  penalty,  be  subject,  upon 
conviction,  to  a  fine  of  not  more  than 
$10,000  for  each  day  of  violation  or  to 
imprisoiunent  for  not  more  than  1  year, 
or  both.  As  violations  of  each  provision 
can  only  occur  one  time  during  each 
transaction  (as  opposed  to  on  a  daily 
basis),  the  $10,000  penalty  may  be 
interpreted  as  "for  each  violation." 

C.  Civil  Liability 

In  addition  to  the  EPA  and  HUD 
enforcement  authority  for  the  provisions 
of  this  proposed  mle.  under  section 
1018(b)(3)  of  the  Act.  "Any  person  who 
knowingly  violates  the  provisions  of 
this  section  shall  be  jointly  and 
severally  liable  to  the  purchaser  or 
lessee  in  an  amount  equal  to  3  times  the 
amount  of  damages  incurred  by  such 
individual."  This  provision  allows  the 
purchaser  or  lessee  to  seek  direct 
compensation  for  any  damages  incurred 
based  on  the  seller  or  lessor's 
noncompliance.  Section  1018(b)(4) 
authorizes  the  court  to  award  court 
costs,  reasonable  attorney  fees,  and 
expert  witness  fees  to  the  plaintiff  if  the 
plaintiff  prevails. 


D.  Validity  of  Contracts  and  Liens 

Section  1018(c)  provides  that  nothing 
in  section  1018  (or  implementing  rules) 
shall  affect  the  vafidity  or  enforceability 
of  any  sale  or  contract  for  the  purchase 
and  sale  or  lease  of  any  interest  in 
residential  real  property  or  any  loan, 
loan  agreement,  mortgage,  or  lien,  made 
or  arising  in  connection  with  a  mortgage 
loan."  It  also  provides  that  nothing  in 
section  1018  (or  its  implementing  rules) 
shall  "create  a  defect  in  title."  EPA  and 
HUD  have  looked  at  section  1018(c)  in 
the  context  of  other  section  1018 
provisions,  which  outline  specific 
clauses  which  must  be  attached  to 
contracts  for  the  purchase  and  sale  of 
target  housing,  and  specific  procedural 
protections  which  must  be  gi\'en  to  the 
purchaser/lessee.  EPA  and  HUD 
interpret  section  1018  as  a  whole  to 
provide  that,  once  the  contract  is 
ratified,  if  certain  attachments  are  not 
included  in  the  ratified  contract  and  if 
certain  protections  afforded  in  section 
1018  were  not  given  to  the  lessee/ 
purchaser,  the  remedy  available  to  the 
purchaser  or  lessee  under  section  1018 
against  the  seller  or  lessor  would  be 
monetary  damages. 

It  appears  clear  firom  the  language  of 
section  1018(c),  that  such  an  injured 
purchaser/lessee  could  not  void  or 
nullify  the  contract  after  ratification  and 
could  not  void  any  transfer  of  real 
estate,  through  the  use  of  section  1018 
authority,  even  if  it  could  be  proven  that 
the  seller/lessor  violated  section  1018 
provisions.  Congress  appears  to  have 
wanted  to  avoid  upsetting  real  estate 
transactions  once  they  were  completed, 
and  to  have  intended  to  limit  the 
purchaser/lessee's  remedies  to  civil 
damage  suits.  Also,  Congress  appears  to 
have  wanted  not  to  create  an 
independent  cause  of  action  for  breach 
of  contract  or  for  any  breach  associated 
with  real  estate  transfers  through  the  use 
of  section  1018.  Of  course,  traditional 
causes  of  action  under  state  law  for 
misrepresentation/fraud  would  still 
exist,  and  possibly  could  be  applied  to 
some  section  1018  violations.  Also, 
violations  of  section  1018  would  be 
subject  to  civil  and  criminal  penalties 
administered  by  EPA  and  HUD  under 
section  1018(b). 

VIII.  Procedures  for  Requesting  a 
Public  Hearing 

The  Act  mandates  Federal 
involvement  in  housing  transactions  at 
an  unprecedented  level.  Recognizing  the 
broad  scope  of  these  provisions,  EPA 
and  HUD  will  consider  holding  an 
informal  hearing  for  public  comment  on 
this  proposed  rule  in  Washington,  DC. 
To  ensure  adequate  preparation  for  the 
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hearing  by  «11  parties  in^rolved.  persons 
or  orginiMliom  desiring  to  psrticipsta 
in  an  informal  hearing  must  file  a 
written  request  for  a  hearing  or  to 
participate  in  any  such  hearing-  The 
written  request  must  be  sent  to  the 
Environmental  Assistance  Division  at 
the  address  listed  under  FOR  FliMTNCR 
MF0MU7XM  CONTACT.  The  written 
request  to  participate  must  inchide:  (1) 
A  brief  statement  of  the  interest  of  the 
person  or  organization  in  the 
proceeding;  (2)  a  brief  outline  of  the 
points  to  be  addressed;  (3)  an  estimate 
of  the  time  required;  and  (4)  if  the 
request  comes  from  an  organization,  a 
non-binding  list  of  the  persons  to  take 
part  in  the  presentation.  The  request 
must  be  received  by  December  2.  1994. 
Should  a  bearing  be  held,  organizations 
are  requested  to  oring  with  them,  to  the 
extent  possible,  employees  with 
individual  expertise  in  and 
respoDsibility  for  each  one  of  the  areas 
to  be  sddressed.  Organizations  which  do 
not  file  written  comments  in  response  to 
the  proposed  rule  will  not  be  allowed  to 
participate  at  the  hearing. 

of  Regelatery  Inpect 


Analysis 

EPA  has  prepared  a  Regulatory  Impact 
Analysis  (RIA)  examining  the  potaotial 
costs,  benefits,  and  impacts  of 
regulations  for  the  disclosure  of  lead- 
based  paint  hazards  in  residential 
property  upon  the  transfer  of  the 
property  for  lale  or  rental.  The  analysis 
is  priMOted  in  6ve  sections: 

•  Framework  for  Analyzing  the  Costs 
of  the  Lead-Based  Paint  Hazard 
Disclosure  Rule  for  Real  Estate  Transfers 

•  Profile  of  Sectors  Affected  by  the 
Lead:Based  Paint  Hazard  Disclosure 
Rule  for  Real  Estate  Transfers 

•  Estimated  Costs  to  Private  Parties 
from  the  Lead-Based  Paint  Hazard 
Disclosure  Rule  for  Real  Estate  Transfers 

•  Effect  of  the  Lead-Based  Paint 
Hazard  Disclosure  Rule  for  Real  Estate 
Transfers  on  Small  Businesses-Initial 
Regulatory  Flexibility  Analysis 

•  Assessment  of  the  Benefits  of  the 
Lead-Based  Paint  Hazard  Disclosure 
Rule  for  Real  Estate  Transfers. 

1.  Framework  for  Analyzing  the  Costs 
of  the  Lead-Based  faint  Hazard 
Disclosure  Bule  for  Real  Estate 
Transfers 

Those  parties  directly  affected  by  the 
proposed  rule  are  the  seller,  lessor, 
agent,  property  manager,  buyer,  and 
tenant.  EPA  found  tho  required 
activities  which  give  rise  to  regulatory 
burrlen  imposed  on  the  affected  parties 
to  fall  into  four  categories  for  cost 
estimation  purposes: 


•  Start-up  costs,  which  inchide 
learning  the  nife's  requirements  and 
establisning  compliance  procedures. 

•  Oiadosurs  acdvitias.  which  refers 
to  the  costs  resulting  from  the  actual 
transfer  of  informadon  and  obtaining  of 
needed  signatures. 

•  Reoorakaeping,  which  results  from 
the  requirement  that  signed 
acknowledgement  forms  must  be 
retained  by  the  provider  of  the 
information. 

•  Materials,  which  are  linked 
primarily  to  tbe  disclosure  requirement, 
as  the  lead  hazard  information  pamphlet 
must  be  purchased  or  photocopied 
(acknowedgement  forms  must  also  be 
duplicated).  Costs  may  also  be  iixmrred 
for  Bling  where  a  high  number  of 
acknowledgement  forms  are  generated 
(e.g.,  agents),  though  such  bimlen  was 
estimated  to  be  quite  modest. 

The  requirements  of  section  1018  of 
the  Act  fell  primarily  on  the  seller  or 
lessor  of  "target  housing,"  which  is 
defined  to  be  any  housing  constructed 
prior  to  1976,  except  housing  for  the 
elderly  or  persons  with  disabilities 
(unless  any  child  who  is  less  than  6 
yeers  of  age  resides  or  is  expected  to 
reside  in  such  housing)  or  any  0 
bedroom  dwelling.  However,  if  an  agent 
or  property  manager  acts  on  behalf  of 
the  seller  or  lessor,  which  EPA  has 
estimated  to  be  the  case  in  the  great 
majority  of  transfers,  tbe  responsibilities 
fall  to  such  agents  or  managers. 

To  estimate  the  cost  impacts  of  the 
proposed  nils,  data  were  sought 
pertaining  to  the  number  of  affected 
parties  in  each  classification  listed 
above,  the  frequency  with  which 
affected  purchase  and  lease  transactions 
are  completed,  and  the  incremental 
costs,  in  labor  and  materials,  added  to 
each  transaction  by  the  proposed 
regulations. 

2.  Prople  of  Sectors  Affected  by  the 
Lead-Based  Paint  Hazard  Disclosure 
Bule  for  Beal  Estate  Transfers 

The  larger  of  the  two  anected  sectors 
expected  to  bear  the  principal  effects  of 
the  proposed  rule  falls  within  Standard 
Industrial  Classification  (SIC)  code  651, 
Real  Estate  Operators  and  Lessors.  EPA 
estimates  there  to  be  96,000 
establishments  potentially  affected  by 
the  proposed  rule.  Also  affected  are 
business  establishments  felling  within 
SIC  code  653,  Real  Estate  Agents  and 
Managers:  an  estimated  72,000 
establishments  could  be  aflfected  by  the 
proposed  rule. 

Employment  data  for  these  industries 
were  obtained  for  occu{>ations  most 
likely  to  be  involved  in  transactions 
subject  to  the  rule.  EPA  estimates  that 
339,000  real  estate  agents  and  225,000 
property  managers  will  be  affected. 


With  regard  to  transaction  volume. 
EPA  found  that  2.9  million  sales 
transactions  and  9.3  million  rental 
trensactions  occur  annually  in  target 
housing. 

3.  Estimated  Costs  to  Private  Paities 
from  the  Lead-Based  Paint  Hazard 
Disclosure  Bule  for  Beal  Estate 
Transfers 

Taim  1  below  presents  a  sxmimary  of 
the  estimated  annual  compliance  costs 
associated  with  the  proposed  rule.  Each 
of  the  four  cost  categories  appearing  in 
the  table  are  discusMd  briefly  below. 

The  first  category,  start-up  costs, 
represents  about  one-third  of  overall 
annual  costs.  Factors  affecting  the 
magnitude  of  these  costs  include  the 
number  of  employees  having  to 
familiarize  themselves  with  the 
regulations,  both  initially  (employees  in 
the  existing  workforce)  and  over  time 
(new  entrants  to  the  affected  sectors): 
the  time  required  to  learn  tbe  activities 
which  must  be  undertaken  in  order  to 
comply;  and  the  hourly  compensation  of 
affected  employees. 

As  is  evident  from  Table  1  below, 
disclosure  event  costs  constitute  the    . 
greatest  portion  of  overall  costs.  Factors 
affecting  the  magnitude  of  these  costs 
include  the  frequencies  of  regulated 
events;  the  time  involved  in  performing 
required  activities,  such  as  providing 
the  prospective  purchaser/tenant  with 
the  required  information  and  obtaining 
the  required  signatures;  and  the  hourly 
compensation  of  all  involved  parties. 
EPA  also  took  into  account  the  fact  that 
a  nimiber  of  States  have  similar 
requirements  pertaining  to  information 
transfer  regarding  potential  lead  hazards 
in  the  sale  of  residential  property.  Thus. 
an  allowance  was  made  in  the  burden 
estimates  for  transactions  occurring  in 
such  States  to  reflect  a  certain  level  of 
current  compliance. 

Table  1.— Summary  of  Anniml 
Costs  of  Compliance 


Sales  Transactions 
Start-op  Costs* 
Ooctoaure  Event  Costs 
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the  magnitude  of  these  cost  items 
include  the  number  of  affected  parties 
per  transaction;  the  frequency  of 
transactions,  the  costs  of  acquiring/ 
duplicating  docimients,  which  include 
the  lead  hazard  information  pwunphlet 
and  signed  acknowledgement  forms; 
and  costs  to  maintain  documents. 

4.  Effect  of  the  Lead-Based  Paint 
Hazard  Disclosure  Bule  for  Real  Estate 
Transfers  on  Small  Businesses  -  Initial 
Begulatory  Flexibility  Analysis 

EPA  investigated  the  potential 
impacts  of  the  proposed  rule  on  small 
businesses,  and  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
While  a  large  number  of  small 
establishments  will  be  potentially 
affected  by  the  rule,  cost  impacts  were 
not  found  to  be  of  sufficient  magnitude 
to  cause  undue  harm  to  such 
establishments.  Consequently,  no 
regulatory  alternatives  are  being 
proposed  in  connection  with  small 
business  impacts.  The  IRFA  is 
summarized  separately  below  in  Unit 
Xl.C  of  this  preamble. 

5.  Assessment  of  the  Benefits  of  the 
Lead-Based  Paint  Hazard  Disclosure 
Bule  for  Real  Estate  Transfers 

The  market  imperfection  that  the 
proposed  rule  is  intended  to  correct  is 
the  lack  of  information  available  to 
prospective  home  buyers  and  renters  on 
lead-based  paint  hazards  in  homes  they 
may  be  considering  for  purchase' or  rent. 
Under  the  proposed  rule,  general 
information  about  risks  associated  with 
lead-based  paint  will  be  provided 
(through  the  provision  of  a  brochure) 
and,  when  available,  information  about 
the  presence  of  or  abatement  of  lead  in 
the  specific  unit  being  considered  for 
purchase  or  rent  must  also  be  disclosed 
(e.g.,  information  concerning  previous 
testing  for  the  presence  of  lead-based 
paint,  abatement  history,  evidence  of 
previous  poisoning,  etc.).  The  failure  of 
the  marketplace  to  provide  this 
information  or  to  provide  prospective 
home  buyers  and  renters  the 
opportunity  to  develop  such 
information  means  that  prospective 
buyers  and  renters  might  purchase  or 
lease  a  property,  or  make  pricing  or 
rental  payment  decisions  regarding 
properties,  without  understanding 
possible  lead-related  health  risks  or  risk 
management  costs  accompanying  the 
transaction. 

EPA  and  HUD  expect  that  this 
rulemaking  will  generate  benefits  by 


providing  prospective  home  buyers  and 
renters  access  to  information  which  they 
otherwise  may  not  have  been  able  to 
acquire,  such  as  information  pertaining 
to  abatement  activities  for  a  specific 
residence,  or,  in  the  case  of  more 
general  information,  which  they  may 
have  been  able  to  acquire  only  through 
their  own  effort  at  some  cost.  In 
addition,  EPA  believes  the  information 
will  generate  health  benefits  by  leading 
many  buyers  and  renters  to  modify  their 
behavior  in  a  way  that  will  reduce  risks 
fit)m  lead-based  paint.  For  example, 
purchasers  could  undertake  abatement 
activities  subsequent  to  taking 
owTiership  of  a  dwelling,  change 
household  cleaning  practices,  or  request 
professional  assistance  when 
undertaking  renovation  activities.  The 
proposed  rule  may  also  prompt  property 
owTiers,  due  to  reluctance  on  the  part  of 
prospective  buyers/renters  to  select 
housing  containing  lead-based  paint,  to 
act  to  reduce  lead-related  hazards 
associated  with  their  residential 
dwellings.  In  cases  where  action  is 
taken  to  remediate  a  lead-based  paint 
hazard,  additional  costs  would  be 
incurred,  and  would  have  to  be 
subtracted  from  the  expected  benefits 
associated  with  the  remediation. 

EPA  and  HUD  note  that  the  regulation 
does  not  require  actions  to  be  taken  to 
reduce  lead-based  paint  hazards  in 
residential  housing;  thus,  the  extent  to 
which  health  benefits  accrue  depends 
upon  how  transaction  participants,  that 
is,  sellers/lessors  and  prospective 
buyers/renters,  value  and  respond  to  the 
additional  information. 

In  the  RIA,  three  approaches  are 
detailed  that  are  evolving  and  can  be 
seen  as  a  starting  point  in  an  effort  to 
expand  the  level  of  understanding  of 
how  benefits  from  information  products 
can  be  valued.  However,  an  information 
base  and  the  associated  accepted 
analytic  methods  necessary  to  predict 
consumer  reaction  to  information 
products  on  lead-based  paint  hazards 
are  not  readily  available;  thus, 
quantifying  the  expected  benefits  of  this 
proposed  rule  would  be  extremely 
difficult.  Given  the  high  level  of 
uncertainty  associated  with  the  results 
fi|om  such  a  quantitative  analysis,  and 
given  the  prescriptive  nature  of  section 
1018  of  the  Act,  EPA  and  HUD  believe 
that  the  information  provided  in  the 
qualitative  analysis  presented  in  the  RL\ 


served  to  inform  decisiorunaking.  EPA 
invites  comment,  however,  on  its 
benefits  analysis  and  on  alternative 
approaches  to  assessing  the  benefits  of 
the  proposed  rule. 

X.  Confidential  Business  Information 

While  EPA  and  HUD  do  not  anticipate 
the  receipt  of  much  (if  any)  confidential 
business  information  (CBI)  in 
connection  with  this  rulemaking,  a 
person  may  assert  a  claim  of 
confidentiality  for  any  information, 
including  all  or  portions  of  written 
comments,  submitted  in  coimection 
with  the  proposed  rule.  Any  person  who 
submits  a  comment  subject  to  a  claim  of 
confidentiality  must  also  submit  a 
nonconfidential  version.  Any  claim  of 
confidentiality  must  accompany  the 
information  when  it  is  submitted. 
Persons  must  label  information  claimed 
as  confidential  by  circling,  bracketing, 
or  underlining  it,  and  marking  it  with 
"CONFIDENTL\L"  or  some  other 
appropriate  designation.  A 
determination  of  whether  information 
will  be  disclosed  will  be  made  pursuant 
to  the  Freedom  of  Information  Act.  If  a 
person  does  not  assert  a  claim  of 
confidentiality  for  information  in 
comments  at  tbe  time  they  are 
submitted  to  EPA.  EPA  will  place  the 
information  in  the  pubfic  record  for  this 
rulemaking  without  further  notice  to 
that  person. 


XI.  Rulemaking  Record 

A  record  for  this  proposed  rule  has 
been  established  under  docket  number 
"OPPTS-62130."  The  public  version  of 
this  record  (which  does  not  contain  any 
information  claimed  as  CBI)  is  available 
for  inspection  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
EPA's  TSCA  Nonconfidential 
Information  Center  (NdC),  Rm.  NE- 
B607, 401  M  St.,  SW.,  Washington.  DC 
20460. 

The  following  is  a  list  of  documents 
which  EPA  and  HUD  referred  to  in 
developing  this  regulation  and  which 
can  be  found  in  the  docket.  In  addition, 
other  documents,  including  those 
submitted  with  written  comments  from 
interested  parties,  will  be  included  in 
the  docket  following  the  publication  of 
this  proposed  rule  in  the  Federal 
Register. 


'First-year  costs  annualized  at  3  percent 
rate. 

Recordkeeping  and  materials  costs 
comprise  a  relatively  modest  share  of 
overall  annual  costs.  Factors  affecting 
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The  draft  of  the  proposed  rule 
submitted  by  EPA  and  HUD  to  the 
OfRce  of  Management  and  Budget 
(OMB)  for  review  prior  to  proposal  will 
also  be  contained  in  the  docket.  The 
drafts  of  the  final  rule  submitted  for 
review  before  promulgation  will  be 
placed  into  the  docket  as  well. 

1.  CPSC.  Notice  Reducing  Allowable 
Levels  of  Lead  in  Lead-Based  Paint. 
Federal  Register,  (42  FR  44199. 
September  1. 1977|. 

2.  U.S.  Congress.  The  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992  (Pub.  L  102-550). 

3.  HUD.  Comprehensive  and 
Workable  Plan  for  the  Abatement  of 
Lead-Based  Faint  in  Privately-Owned 
Housing.  Report  to  Congress.  December 
7.1990. 

4.  HUD.  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention. 
Lead-Based  Paint;  Interim  Guidelines 
for  Hazard  Identification  and  Abatement 
in  Public  and  Indian  Housing:  Notice. 
155  FR  14556.  April  18.  1990). 

5.  DOL.  OSHA.  Lead  Exposure  in 
Construction;  Interim  Final  Rule. 
Federal  Register  |58  FR  26590.  May  4. 
1993). 

6.  EPA.  Draft:  Reducing  Exposure  to 
Lead  in  The  Home;  An  Action  Guide 
For  Families.  (January  1992). 

7.  HUD.  Lead-Based  Paint:  A  Threat  to 
Your  Children.  U.S.  GPO:  1993-351-568. 
January  1993. 

8.  EPA.  Lead  Poisoning  and  Your 
Children.  EPA/80O-B-920O02, 
September  1992. 

9.  HHS.  PHS.  CDC.  Preventing  Lead 
Poisoning  in  Young  Children:  A 
Statement  By  the  Centera  for  Disease 
Control.  October  1991. 

10.  Alliance  to  End  Childhood  Lead 
Poisoning.  Preventing  Childhood  Lead 
Poisoning:  The  First  Comprehensive 
National  Conference:  Final  Report. 
October  6.  7.  and  8. 1991. 

11.  HHS.  PHS.  ATSDR,  The  Nature 
and  Extent  of  Lead  Poisoning  in 
Children  in  the  United  States:  A  Report 
to  Congress.  July  1988. 

XII.  References 

1.  CPSC.  "Notice  Reducing  Allowable 
Levels  of  Lead  in  Lead-Based  Paint. 
Federal  Register.  [42  FR  44199, 
September  1, 1977). 

2.  HUD.  Comprehensive  and 
Workable  Plan  for  the  Abatement  of 
Lead-Based  Paint  in  Privately-Owned 
Housing.  Report  to  Congress.  December 
7  1990 

3.  HHS.  PHS.  CDC.  Preventing  Lead 
Poisoning  in  Young  Children;  A 
Statement  By  the  Centers  For  Disease 
Control.  October  1991.  pp.  7-10. 

4.  Alliance  to  End  Childhood  Lead 
Poisoning.  Preventing  Childhood  Load 


Poisoning:  The  Pint  Comprehensive 
National  Confiarence;  Final  Report 
October  6.  7. 8. 1991.  p.  A-3. 

XIU.  Regalatoty  Assessment 
Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  the  agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
Under  section  3(f),  the  order  defines  a 
"significant  regulatory  action"  as  an 
action  that  is  likely  to  result  in  a  rule 
(1)  Having  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  enviroiunent, 
public  health  or  safety,  or  State,  local, 
or  significant");  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  (3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grant,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  Presidents  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  it  has  been  determined 
that  this  prop<Med  rule  is  a  "significant 
regulatory  action"  because  it  is  raising 
novel  policy  issues  arising  out  of  its 
legal  mandate.  As  such,  this  action  was 
submitted  to  OMB  for  review,  and  any 
comments  or  changes  made  in  response 
to  OMB  suggestions  or 
recommendations  have  been 
documented  in  the  public  record. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
requires  each  Federal  agency  to  perform 
a  Regulatory  Flexibility  Analysis  for  all 
rules  that  are  likely  to  have  a 
"significant  impact  on  a  substantial 
number  of  small  entities."  In  an  effort  to 
identify  and  characterize  the  proposed 
rule's  effects  on  small  business.  EPA 
and  HUD  have  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA). 
This  assessment  has  been  included  as 
part  of  the  RIA.  and  is  summarized 
below. 

In  preparing  the  IRFA.  EPA  and  HUD 
first  developed  an  establishment  profile 
for  each  major  sector  (SIC  651  and  SIC 
653).  This  profile  indicated  that 
approximately  75  percent  of  all 
establishments  in  SIC  651  (Real  Estate 
Operatore  and  Lessors)  and 


approximately  71  percent  of  all 
establishments  in  SIC  653  (Real  Estate 
Agents  and  Managers)  fell  within  the  1 
to  4  employee  size  class.  These 
proprations  increased  to  90  percent  and 
86  percent,  respectively,  when 
employee  size  class  1  to  9  was 
examined. 

To  measure  the  cost  impacts  of  the 
proposed  rule  on  these  small 
estaDlishments,  representative,  or  model 
establishments  were  designed.  These 
model  establishments  corresponded  to 
typical  establishments,  with  respect  to 
number  of  employees  and  annual 
transaction  volume,  in  each  affected 
sector.  Since  transaction  activity  was 
reported  to  vary  widely,  a  range  of 
transaction  volume  was  estimated  for 
each  establishment  type. 

For  each  model  establishment,  annual 
regulatory  costs  were  then  calculated 
and  compared  to  aimual  labor  and 
overhead  costs.  Ratios  were  computed 
for  both  high  and  low  estimates  of  the 
range  of  transaction  activity.  In  the  case 
of  a  real  estate  sales  organization, 
regulatory  costs  were  found  to  represent 
bom  0.18  to  0.38  percent  of  labor  and 
overhead  costs.  In  the  case  of  a  rental 
establishment,  impacts  were  slightly 
higher,  ranging  from  0.20  to  0.46 
percent.  An  establishment  engaged  in 
both  activities  was  projected  to  sustain 
impacts  df  0.26  to  0.59  percent. 

Thus,  while  a  large  number  of  small 
establishments  will  be  potentially 
affected  by  the  rule,  cost  impacts  were 
not  found  to  be  of  sufficient  magnitude 
to  cause  undue  harm  to  such 
establishments.  Consequently,  no 
regulatory  alternatives  are  being  , 

proposed  in  connection  with  small  | 

business  impacts. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b).  EPA  certifies  that  this  proposed 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  sn^all  entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act.  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  docimient  has 
been  prepared  by  EPA  and  HUD  (ICR 
No.  1710.01)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch  (MC-2136), 
Environmental  Protection  Agency,  401 
M  St,  SW.,  Washington.  DC  or  by 
calling  (202)  260-2740. 
*  The  collection  of  information  that 
would  be  associated  with  this  proposed 
rule  is  estimated  to  have  a  public 
burden  averaging  19.5  minutes  per 
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response  (at  6.5  minutes  per  an  average 
of  3  respondents),  and  to  require  15.4 
minutes  per  respondent,  annually.  This 
includes  time  for  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief,  Information  Policy  Branch  (MC- 
2136);  Enviromnental  Protection 
Agency:  401  M  St..  SW;  Washington.  DC 
20503.  marked  "Attention:  Desk  Officer 
for  EPA."  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposed  rule. 

D.  Environmental  Impact 

In  accordance  with  40  CFR  1508.4  of 
the  regulations  of  the  Coimdl  on 
Environmental  Quality  and  24  CFR 
50.19  and  50.20(o)(2)  of  the  HUD 
regulations,  the  ix>licies  and  procedures 
contained  in  this  proposed  rule  relate 
only  to  information  services  and. 
therfore.  are  categorically  excluded  fix)m 
the  requirements  of  the  National 
Environmental  Policy  Act. 

E.  HUD'S  Regulatory  Agenda 

This  proposed  rule  was  listed  as  Item 
No.  1517  in  HUD'S  Semiannual  Agenda 
of  Regulations  published  on  April  25. 
1994  (59  FR  20424.  20431).  in 
accordance  with  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act.  and 
was  requested  by  and  submitted  to  the 
Committee  on  Banking,  Finance  and 
Urban  Affiairs  of  the  House  of 
Representatives  under  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act. 

List  of  Subiects  in  ZCCFR  Part  38 

Environmental  protection.  Lead     ■ 
poisoning.  Mortgage  insurance. 
Recordkeeping  and  reporting 
requirements,  and  Rent  subsidies. 

List  ofSubiects  in  40  CFR  Part  745 

Environmental  protection.  Hazardous 
substances.  Lead.  Reconikeeping  and 
notification  requirements. 

Dated:  Qctober  17. 1994. 
Henry  Cisnerot. 

Secretary.  Housing  and  t/rfcon  Development. 

Dated:  October  21. 1994. 
Carol  M.  Brewnar, 

Administrator.  Environmental  Protection 
Agency. 

Therefore,  it  is  proposed  that  24  CFR 
subtitle  A  and  40  CFR  Chapter  I  be 
amended  as  follows. 


24CFRSubtM«A 

A  new  part  38  is  added  to  24  CFR 
subtitle  A  to  read  as  follows: 

PART  38-LEAO>BASED  PAWT 
POISONING  PREVENTION  IN  CERTAIN 
RESIOENTIAL  STRUCTURES 

Sut>part  A--Oi«ck>sure  of  Information 
Concerning  Lead-Based  Paint  Upon 
Transfer  of  Residential  Property 

Sm. 

38.5    Purpose. 

38.7    Scope  and  applicability. 

38.10    EffecUve  date. 

38.15    DeHnitions. 

38.20  Disclosure  requirements. 

38.21  Ten  calendar-day  opportunity  to 
inspect. 

38.22  Disclosure  and  acknowledgement 
forms. 

38.25    Agent  responsibilities. 
38.30       Penalties. 


Appendix  A  to  Subpart  A 

Subparts  B-Q—{Re«erved] 
Authority:  42  U.S.C.  4852(d). 

Subpart  A— Disclosure  of  Information 
Concerning  Laad-Based  Paint  Upon 
Transfer  of  Rasidential  Property 
{38.5    Purpose. 

This  subpart  implements  the       ^ 
provisions  of  section  1018  of  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992,  which  imposes 
certain  requirements  on  the  sale  or  lease 
of  target  housing.  Under  this  subpart,  a 
seller  or  lessor  of  target  housing  shall 
disclose  to  the  purchaser  or  lessee  all 
information  known  by  the  seller  or 
lessor  about  lead-based  paint  and  lead- 
based  paint  hazards,  provide  the 
purchaser  with  a  lead  hazard 
information  pamphlet,  and  attach 
specific  disclosure  and  warning 
language  to  the  sales  contract  or  lease. 
Sellers  must  also  give  the  purchaser  a 
10-day  opportunity  to  conduct  an 
inspection  or  risk  assessment,  before  the 
purchaser  is  obligated  under  a  contract 
to  purchase  such  housing. 

f38.7   Scope  and  appNcablHty. 

This  subpart  does  not  apply  to  the 
sale  of  properties  at  foreclosure  and 
informal  rental  agreements  not 
involving  a  lease.  Renewals  of  existing 
leases  would  be  covered  by  the 
requirements  of  this  subpart  only  if  the 
lessor: 

(a)  Did  not  previously  provide  the 
lessee  with  thuB  lead-based  paim  hazard 
informati(Hi  required  imder  §  38.20;  or 

(b)  If  the  lessor  becomes  aware  of 
additional  information  concerning  lead- 
based  paint  hazards  during  the  term  of 
the  lease,  in  which  case  he  or  she  is 
required  to  disclose  this  information 
prior  to  renewal  of  the  lease. 


$38.10    Effective  date. 

The  requirements  in  this  subpart  shall 
.   apply  to  any  transaction  to  sell  or  lease 
target  housing  on  or  after  October  28. 
1995. 

§38.15    Dennitions. 

All  definitions  as  set  forth  in  section 
1004  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  apply  in 
this  part.  In  addition,  the  following 
definitions  are  provided  for  the 
purposes  of  this  part. 

Abatement  means  any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards  in  accordance  with 
standards  established  by  appropriate 
Federal  agencies.  Such  term  includes: 

(1)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
permanent  containment  or 
encapsulation  of  lead-based  paint,  the    . 
replacement  of  lead-painted  surfaces  or 
fixtures,  and  the  removal  or  covering  of 
lead-contaminated  soil. 

(2)  All  preparation,  clean  up. 
disposal,  and  post-abatement  clearance 
testing  activities  associated  with  such 
measures. 

The  Act  means  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992,  (Title  X  of  the  Housi;ig  and 
Community  Development  Act  of  1992. 
Pub.  L.  102-550). 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

Agent  means  any  party  who  enters 
into  a  contract  with  a  seller  or  lessor  to 
represent  the  seller  or  lessor  for  the 
purpose  of  selling  or  leasing  target 
housing. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to.  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
community  centers,  and  boundary 
fences. 

Contract  for  the  purchase  and  sale  of 
residential  real  property  means  any 
contract  or  agreement  in  which  one 
party  agrees  to  purchase  an  interest  in 
real  property  on  which  there  is  situated 
one  or  more  residential  dwellings  used 
or  occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  one  or  more 
persons. 

EPA  means  the  Environmental 
Protection  Agency. 

Evaluation  means  a  risk  assessment 
and/or  inspection. 
Inspection  means: 

(1)  A  surface-by-surfaoe  investigation 
to  determine  the  presence  of  lead-based 
paint  as  provided  in  section  302(c)  of 
the  Lead-Based  Paint  Poisoning  and 
Prevention  Act  |42  U.S.C  4822).  and 
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(2)  The  provision  of  a  report 
explaining  the  results  of  the 
investigation. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
in  excess  of  1.0  milligrams  per 
centimeter  squared  or  0.5  percent  by 
weight  or 

(1)  In  the  case  of  paint  or  other  surface 
coatings  on  target  housing,  such  lower 
level  as  may  be  established  by  the 
Secretary  of  Housing  and  Urban 
Development  as  deflned  under  section 
302(c)  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  |42  U.S.C. 
48221.  or 

(2)  In  the  case  of  any  other  paint  or 
surface  coatings,  such  other  level  as  may 
be  established  by  the  Administrator. 

Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
hom  lead-contaminated  dust,  lead- 
contaminated  soil,  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces,  or 
impact  surfaces  that  would  result  in 
adverse  human  health  effects  as 
established  by  the  appropriate  Federal 
Agency. 

Lessee  means  any  entity  that  enters 
into  an  agreement  to  lease  or  rent  target 
housing,  including  but  not  limited  to 
individuals,  partnerships,  corporations, 
trusteeships,  government  agencies, 
Indian  tribes,  or  nonprofit  organizations. 

Lessor  means  any  entity  that  offers 
target  housing  for  lease,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonprofit 
organizations. 

Owner  means  any  entity  that  has  legal 
title  to  target  housing,  including  but  not 
limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonproHt 
organizations. 

Purchaser  means  any  entity  that 
submits  a  written  offer  to  purchase  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies.  Indian  tribes,  or  nonprofit 
organizations. 

Residential  dwelling  means: 

(1)  A  single-family  dwelling,   ' 
including  attached  structures  such  as 
porches  and  stoops;  or 

(2)  A  single-family  dwelling  unit  in  a 
structure  that  contains  more  than  one 
separate  residential  dwelling  unit,  and 
in  which  each  such  unit  is  used  or 
occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
residence  of  one  or  more  persons. 

Risk  assessment  means  an  on-site 
investigation  to  determine  and  report 
the  existence,  nature,  severity,  and 


location  of  lead-based  paint  hazards  in 
residential  dwellings,  including: 

(1)  Information  gathering  regarding 
the  age  and  history  of  the  housing  and 
occupancy  by  children  under  age  6. 

(2)  Visual  inspection. 

(3)  Limited  wipe  sampling  or  other 
environmental  sampling  tediniques. 

(4)  Other  activity  as  may  be 
appropriate. 

(5)  Provision  of  a  report  explaining 
the  results  of  the  investigation. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Seller  means  any  entity  that  sells  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies.  Indian  tribes,  or  nonprofit 
organizations.  The  term  seller  also 
includes: 

(1)  An  entity  which  transfers  shares  in 
a  cooperatively  owned  project. 

(2)  An  entity  which  transfers  its 
interest  in  a  leasehold  in  jurisdictions  or 
circumstances  where  it  is  legally 
permissible  to  separate  the  fee  title  from 
the  title  to  the  improvement. 

Target  housing  means  any  housing 
constructed  prior  to  1978,  except 
housing  for  the  elderly  or  persons  with 
disabilities  (unless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing]  or  any  0- 
bedroom  dwelling. 

0-Bedroom  dwelling  means  any 
residential  dwelling  in  which  the  living 
area  is  unseparated  from  the  sleeping 
area. 

f  38.20    Disclosure  requirements. 

(a)  The  following  activities  shall  be 
completed  before  the  purchaser  or 
lessee  is  obligated  under  any  contract  to 
purchase  or  lease  target  housing. 

(1)  The  seller  or  lessor,  or  the  agent 
acting  on  behalf  of  the  seller  or  lessor. 
shall  provide  the  purchaser  or  lessee 
with  a  copy  of  EPA 's  lead-hazard 
information  pamphlet,  entitled  Lead- 
Based  Paint:  Protect  Your  Family. 
issued  under  section  406  of  the  Toxic 
Substances  Control  Act. 

(2)  The  seller  or  lessor,  or  the  agent 
acting  on  behalf  of  the  seller  or  lessor, 
shall  provide  the  purchaser  or  lessee 
with  written  descriptions,  or  actual 
copies  where  available,  of  all 
information  known  by  the  seller  or 
lessor  or  the  agent  on  the  presence  of 
lead-based  paint  or  lead-based  paint 
hazards  associated  with  the  target 
housing  being  sold  or  leased.  Such 
information  includes,  but  is  not  limited 
to,  the  following  items: 

(i)  Reports  from  all  lead-based  {>aint 
inspections,  risk  assessments,  and 
abatement  activities  known  by  the  seller 
or  lessor,  or  agent. 


(ii)  If  the  target  housing  contains  more 
than  one  residential  dwelling: 

(A)  Records  of  lead-based  paint  ' 
inspections,  assessments,  and  abatement 
activities  conducted  in  common  areas  of 
the  property. 

(B)  Records  indicating  whether  other 
residential  dwellings  in  the  target 
housing  contain  or  have  contained  lead- 
based  paint  or  lead-based  paint  hazards. 

(iii)  Other  information  luiown  by  the 
seller  or  lessor,  or  agent  that  may 
indicate  the  presence  of  lead-based 
paint  or  lead-based  paint  hazards  in  the 
residential  dweUing. 

(3)  The  seller  shall  make  copies  of  the 
information  required  under  paragragh 
(a)(2)  of  this  section,  accessible  for 
inspection  or  copying  by  purchasers  and 

(4)  Each  contract  or  agreement  to  sell 
property  defined  as  target  housing  shall 
contain  a  completed,  signed,  and  dated 
copy  of  the  joint  HUD/EPA  form 
entitled  Form  A-Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Sale  (Form  A). 

(5)  Each  contract  or  agreement  to  lease 
property  defined  as  target  housing  shall 
contain  a  completed,  signed,  and  dated 
copy  of  the  joint  HUD/EPA  form 
entitled  Form  B-Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Lease  (Form  B). 

(b)  The  seller  or  lessor  shall  disclose 
to  the  agent,  any  information  known  to 
the  seller  or  lessor  regarding  lead-based 
paint  or  lead-based  paint  hazards  within 
the  target  housing,  as  defined  in 
paragragh  (a)(2)  of  this  section. 

(c)  The  seller,  and  any  agent  acting  on 
behalf  of  the  seller,  shall  retain  a  copy 
of  the  completed  Form  A  required  under 
paragraph  (a)(4)  of  this  section  for  3 
years  from  the  completion  date  of  the 
sale.  The  lessor,  and  any  agent  acting  on 
behalf  of  the  lessor,  shall  retain  a  copy 
of  the  completed  Form  B  required  under 
p>aragraph  (a)(5)  of  this  section  for  3 
years  from  the  commencement  of  the 
leasing  period. 

f  38.21    Ten  calendar-day  opportunity  to 
inspect 

This  section  applies  only  to 
transactions  to  sell  target  housing.  As 
described  in  this  section,  each 
purchaser  of  target  housing  shall  be 
given  a  10  calendar-day  opportunity  to 
conduct  an  inspection  or  risk 
assessment  of  the  target  housing  for 
lead-based  paint  and  lead-based  paint 
hazards  prior  to  being  bound  to 
purchase  the  target  housing.  Unless 
otherwise  agreed  in  writing  by  the 
parties,  the  inspection  period  shall  be 
provided  in  the  following  manner. 

(a)  The  seller,  or  the  agent  acting  on 
behalf  of  the  seller,  shall  permit  the 


purchaser  10  calendar  days  to  conduct 
a  risk  assessment  or  inspection  of  the 
target  housing  for  the  presence  of  lead- 
based  paint  or  lead-based  paint  hazards. 

(b)  This  opportimity  shall  be  provided 
to  the  purchaser  after  the  seller  or  the 
seller's  agent  has  disclosed,  in 
accordance  with  §  38.20(a)(2).  all 
information  known  to  the  seller  and 
agent  regarding  lead-based  paint  and 
lead-based  paint  hazards  in  the  target 
housing  and  after  the  purchaser  has 
received  the  lead  hazard  information 
pamphlet  required  under  §  38.20(a)(1). 

(c)  The  10  calendar-day  opportunity 
to  inspect  or  assess  shall  commence  at 
the  time  the  purchaser  signs  a  contract 
to  purchase  the  target  housing. 

(d)  The  contract  shall  be  contingent 
on  finding  no  lead-based  paint  hazard  in 
the  inspection  or  risk  assessment 
conducted  by  a  certified  firm.  If  a  lead- 
based  j^aint  hazard  is  found  during  the 
inspection  or  risk  assessment,  the  seller 
and  purchaser  shall  mutually  determine 
the  terms  under  which  the  sale  will  or 
will  not  proceed. 

(e)  The  purchaser  is  not  required  to 
conduct  a  risk  assessment  or  inspection 
of  the  target  housing  for  the  presence  of 
iead-based  paint  or  lead-based  paint 
hazards.  The  purchaser  and  seller  may 
mutually  agree  iri  writing  to  lengthen, 
shorten,  or  eliminate  the  10-day 
inspection  period. 

(f)  The  identity  of  the  company 
performing  the  risk  assessment  or 
inspection  and  the  results  shall  be 
provided  to  the  seller. 

S  38.22    Disclosure  and  acltnovvledgenwnt 
forms. 

(a)  Availability  of  forms.  Form  A- 
Disclosure  and  Acknowledgement  of 
Lead-Based  Paint  Before  Sale  (GPO 
#XXX)  and  Form  B-Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Lease  (GPO  #XXX)  are  included 
for  reference  in  Appendix  A  of  this  part. 
Copies  are  available  from  the 
Government  Printing  Office  (GPO)  by 
writing  to:  Government  Printing  Office, 
Superintendent  of  Doomients.  Mail 
Stop  XXX,  Washington,  DC  20402-9328. 
In  addition,  persons  may  contact  EPA's 
TSCA  Hotline  at  202-554-1404  for 
further  information  on  obtaining  copies. 

(b)  Seller  and  purchaser  requirements. 
(1)  Part  I  of  Form  A  is  a  "Lead  Warning 

,  Statement"  required  under  section 
1018(a)(3)  of  the  Act.  If  the  contract  is 
written  in  a  language  other  than  English, 
the  contract  shall  include  a  translation 
of  the  Lead  Wamhig  Statement  in  the 
language  of  the  contract  as  an 
attachment  to  the  contract.  The 
statement  shall  consist  of  the  following 
language: 


Every  purchaser  of  any  interest  in 
residential  real  property  on  which  a 
residential  dwelling  was  built  prior  to  1978 
is  notified  that  such  property  may  present 
exposure  to  lead  from  lead-based  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
young  children  may  produce  pennanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
Lead  poisoning  also  poses  a  particular  risk  to 
pr^nant  women.  The  seller  of  any  interest  in 
residential  real  property  is  required  to 
provide  the  buyer  with  any  information  on 
lead-based  paint  hazards  from  risk 
assessments  or  inspections  in  the  seller's 
possession  and  notify  the  buyer  of  any 
known  lead-based  paint  hazards.  A  risk 
assessment  or  inspection  for  possible  lead- 
based  paint  hazards  is  recommended  prior  to 
purchase. 

(2)  In  Part  n  of  Form  A,  the  seller  shall 
certify,  by  signing  and  dating  the  form, 
that  he  or  she  has: 

(i)  Disclosed  to  the  purchaser  any 
information  known  to  the  seller  on  lead- 
based  paint  and  lead-based  paint 
hazards  in  the  target  housing. 

(ii)  Given  the  purchaser  the  EPA  lead 
pamphlet. 

(iii)  Provided  the  purchaser  with  a  10 
calendar-day  opportunity  to  conduct  a 
risk  assessment  or  inspection. 

(3)  In  Part  in  of  Form  A,  the  agent,  if 
any,  shall  certify,  by  signing  and  dating 
the  form,  that  the  agent  has: 

(i)  Informed  the  seller  of  the  seller's 
obligation  under  this  subpart. 

(ii)  Ensured  that  any  information 
known  to  the  agent  on  lead-based  paint 
and  lead-based  paint  hazards  in  the 
target  housing  has  been  disclosed  to  the 
purchaser. 

(iii)  Ensured  that  the  EPA  lead 
pamphlet  has  been  provided  to  the 
purchaser. 

(iv)  Ensiu«d  that  the  purchaser  has 
been  or  will  be  given  a  10  calendar-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection. 

(4)  In  Part  IV  ofTorm  A.  the  purchaser 
shall  acknowledge,  by  signing  and 
dating  the  form,  that  he  or  she  has: 

(i)  Read  and  understood  the  attached 
lead  warning  statement. 

(ii)  Received  the  disclosures  in  Part  II 
of  Form  A. 

(iii)  Received  the  lead  hazard 
information  pamphlet. 

(iv)  Understands  that  he  or  she  is 
entitled,  by  law,  to  a  10  calendar-day 
opportvmity  to  conduct  a  risk 
assessment  or  inspection. 

(c)  Lessor  and  lessee  requirements.  (1) 
Part  I  of  Form  B  is  a  statement  warning 
of  the  hazards  of  lead-based  paint 
poisoning.  The  statement  shall  consist 
of  the  following  language: 

A  residential  structure  built  prior  to  1978 
may  present  exposure  to  lead  from  lead- 


based  paint.  This  exposure  may  place  young 
children  at  risk  of  developing  lead  poisoning. 
Lead  poisoning  in  young  children  can 
produce  permanent  neurological  damage, 
including  learning  disabilities,  reduced 
intelligence  quotient,  behavioral  problems, 
and  impaired  memory.  Lead  poisoning  also 
poses  a  particular  risk  to  pregnant  women. 
The  lessor  of  any  residential  dwelling  is 
required  to  provide  the  lessee  with  any 
information  on  lead-based  paint  hazards  from 
risk  assessments  or  inspections  in  the  lessor's 
possession  and  notify  the  lessee  of  any 
known  lead-based  paint  hazards. 

(2)  In  Part  n  of  Form  B,  the  lessor 
shall  certify  that  he  or  she  has  disclosed 
any  information  known  to  the  lessor  on 
lead-based  paint  and  lead-based  paint 
hazards  in  the  target  housing  and 
provided  the  lessee  with  the  EPA  lead 
pamphlet.  The  lessor  shall  sign  and  date 
the  form. 

(3)  In  Part  ni  of  Form  B,  the  agent,  if 
any,  shall  certify  that  he  or  she  has 
notified  the  lessor  of  the  lessor's 
obligation  under  this  subpart,  ensured 
that  any  information  known  to  the 
lessor  and  the  agent  on  lead-based  paint 
and  lead-based  paint  hazards  in  the 
target  housing  has  been  disclosed,  and 
ensured  that  the  lessee  has  been  given 
the  EPA  lead  pamphlet.  The  agent  shall 
sign  and  date  the  form. 

(4)  In  Part  IV  of  Form  B,  the  lessee 
shall  acknowledge  that  he  or  she 
received  the  disclosures  in  Part  II  of 
Form  B  and  the  EPA  lead  pamphlet.  The 
lessee  shall  sign  and  date  the  form. 

§38.25    Agent  responsibilities. 

(a)  Each  agent  shall  ensure 
compliance  with  all  requirements  of  this 
subpart.  To  ensure  compliance,  the- 
agent  shall: 

(1)  Inform  the  seller  or  lessor  of  their 
obligations  under  §§38.20,  38.21,  and 
38.22,  and  to  disclose  to  the  agent 
information  known  to  the  seller  or 
lessor  regarding  lead-based  paint  and 
lead-based  paint  hazards. 

(2)  Either: 

(i)  Make  certain  that  the  seller  or 
lessor  has  performed  all  activities 
required  under  §§  38.20.  38.21,  and 
38.22. 

(ii)  Personally  comply  with  the 
requirements  of  §§  38.20.  38.21,  and 
38.22. 

(b)  If  the  agent  has  complied  with 
§  38.25(a),  the  agent  shall  not  be  liable 
for  the  failure  to  disclose  to  a  purchaser 
or  lessee  information  regarding  lead- 
based  paint  or  lead-based  paint  hazards 
knowrn  by  a  seller  or  lessor  but  not 
disclosed  to  the  agent. 

S38.30    Penalties. 

(a)  Under  section  1018(b)(1)  of  the 
Act,  any  person  who  knowingly  fails  to 
comply  with  any  provision  of  this 
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subpart  shall  be  subject  to  civil 
numetary  penalties  in  accordance  with 
the  provisions  of  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C  35451  and  24  CFR  part  30. 

(b)  Under  section  1018(bM2)  of  the 
Act,  the  Secretary  is  authorized  to  take 
such  action  as  may  be  necessary  to 
enjoin  any  violation  of  this  subpart  in 
the  appropriate  Federal  district  court. 

(c)  Under  section  1018(b)(3)  of  the 
Act,  any  person  who  knowingly  violates 
the  provisioru  of  this  subfMirt  shall  be 
iointly  and  severally  liable  to  the 
purchaser  or  lessee  in  an  amount  equal 
to  3  times  the  amount  of  damages 
incurred  by  such  individual. 

(d)  In  any  civil  action  brought  for 
damages  pursuant  to  section  1018(bK3) 
of  the  Act.  the  appropriate  court  may 
award  court  costs  to  the  party 
commencing  such  action,  together  with 
reasonable  attorney  fees  and  any  expert 
witness  fees,  if  that  party  prevails. 

(e)  It  is  a  prohibited  act  under  section 
409  of  the  Toxic  Substances  Control  Act 
(15  U.S.C  2689)  for  any  person  to  fail 
or  refuse  to  comply  with  a  provision  of 
this  subpart  For  purposes  of  enforcing 
this  subpart  under  the  Toxic  Substances 
Control  Act.  the  penalty  for  each 
violation  applicable  under  section  16  of 
that  Act  is  not  more  than  $10,000. 

Appendix  A  Is  Supart  A  sf  Part  38 

Form  A — Disclosure  and  Acknowledgment  of 
Lead-Based  Paint  Before  Sale 

OMBt 

Port  I:  Lead  Waning  StateoMnl 

Bvery  purchaser  of  any  interest  in 
residential  real  property  on  which  a 
residential  d«veUing  was  built  prior  to  1978 
is  notifiad  that  such  property  may  present 
exposure  to  leed  from  iMd-besed  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
young  chiidran  may  produce  permanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
L,ead  poisoalng  also  poses  a  particular  risk  to 
pregnant  woauia.  Tlie  seller  or  any  interest 
in  residential  xmI  property  is  required  to 
provide  the  buyer  with  any  information  on 
lead-based  paint  hazards  from  risk 

•nts  or  inspections  in  the  seller's 
>n  and  notify  the  buyer  of  any 
I  lead-based  paint  hazards.  A  risk 
s  or  infection  for  possible  lead- 
based  paint  hazanu  is  recommended  prior  to 
purchase. 

Part  IL  Sollsr^  Cartficatiaa 

Seller  certifies  to  have  disclosed  to  the 
purchaser  and  agent  all  Information  known 
to  the  seller  regarding  the  presence  of  lead- 
based  paint  and  leed-based  paint  hazards 
within  this  target  housing  (Seller  initials  box 
and  Insert  date). 

(a) 


On  

(insert  date) 
seller  provided  the  purchaser  %vlth  tead- 
hazara  reports  based  on  leed-based  paint 
inspections,  assessments,  or  abatements 
conducted  on  tlie  following  dates: 

(b) 

On  

(insert  date) 
the  seller  provided  the  purchaser  with  the 
following  information  on  lead-based  paint 
hazards  in  common  areas: 

(c) 

On  

(insert  date) 
the  seller  provided  the  purchaser  with 
follo%viag  additional  intbrmation  that  may 
Indicate Isad-based  paint  and  lead-based 
paint  hazards  in  the  target  housing. 

(d) 

Ob  

(insert  date) 
Seller  certifies  that  no  additional  information 
is  luu>%vn  al>out  this  target  housing.  (Note:  By 
selecting  (d).  seller  does  not  avoid  liability 
for  lead-based  paint  and  lead-based  paint 
hazards  known  to  the  seller  that  are  not 
noted  under  (a),  (b).  or  (c). 

(e) 

On  

(insert  date) 
the  seller  provided  the  purchaser  with  the 
lead  hazard  information  pamphlet  Lead- 
Based  Paint:  Protect  Your  Family. 

The  seller  is  aware  that  Federal  lawrs 
requires  the  seller  to  permit  the  purchaser  a 
10  calendar  day  period  to  conduct  s  risk 
assessment  or  inspection  for  the  presence  of 
lead-based  paint  hazards  before  becoming 
obligated  under  a  contract  to  purchase  target 
housing  (unless  mutually  agreed  otber%vise  in 
writing).  That  opportunity  was  or  will  be 
provided  between  the  following  dates: 


Agent 


SeUer 


Seller 

Part  m:  Agnt's  Certification  (When 
Applicable) 

Agent  certifies  to  have  informed  the  seller 
of  his/her  obligation  to  disclose  to  the 
purchasers  and  agent  all  information  known 
to  the  seller  regarding  the  presence  of  lead- 
based  paint  and  lead-based  paint  hazards 
within  this  target  housing  and  that  all 
inform^lon  known  to  the  agent  regarding  the 
presence  of  lead-based  paint  and  lead-based 

Cint  hazards  within  this  target  housing  has 
an  disclosed  to  the  purchsoer.  Agent 
further  certifies  that  the  purchaser  received 
the  lead  hazard  information  pamphlet  Lead- 
Based  Paint:  Protect  Your  Family  and  tl>at 
the  purchaser  has  or  will  be  given  a  10 
calendar-day  period  (unless  otherwise  agreed 
in  writing)  to  conduct  a  risk  assessment  or 
inspection  for  the  presence  of  lead-based 
paint  before  becoming  obligated  under  the 
contract  to  purchase  the  target  housing. 

Date 


Date 


Agent 

Part  IV:  Purrhaser's  Acknowtadgaaeat 

I  acknowledge  that  I  have  read  and 
understood  the  attached  lead  warning 
statement  in  part  I  of  this  fonn  and  received 
all  information  noted  in  Part  II  of  this  fonn, 
including  tlie  lead  hazard  information 
pamphlet  Lead-Based  Paint:  Protect  Your 
Family.  I  further  acknowledge  that,  pursuant 
to  42  U.S.C  48S2(d)  and  its  implementing 
regulatioos.  the  sttached  contract  entitles  me 
to  10  calendar  days  to  conduct  s  risk 
assessment  or  inspection  for  the  presence  of 
lead-based  paint  hazards  before  becoming 
obligated  under  a  contract  to  purchase  this 
target  housing,  unless  mutually  agreed 
otherwise,  in  writing. 

Date 

Purchaser 

Purchaser 

Appendix  A  to  Subpart  A  of  Part  38 

Fonn  B — Disclosure  and  Ackrwmdedffnent  of 
Lead-Based  Paint  Before  Lease 

OMBf 

Part  L  Load  Warning  SUIonunt 

A  residential  structure  built  prior  to  1978 
may  present  exposure  to  lead  from  lead- 
based  paint  This  exposure  nuy  place  young 
children  at  risk  of  developing  lead  poisoning. 
Lead  poisoaiag  in  young  children  can 
produce  permanent  nstuological  damage, 
including  learning  disabilities,  reduced 
latelligeoce  Quotient,  behavioral  problems, 
and  Impaired  memory.  Lead  poisoning  also 
poses  a  particular  risk  to  pregnant  women. 
The  lessor  of  any  residential  dwelling  is 
reouired  to  provide  the  lessee  with  any 
information  on  lead-based  paint  hazards  from 
risk  assessments  or  inspections  in  the  lessor's 
possession  and  notify  me  lessee  of  any 
known  lead-base  paint  hazards. 

Part  TL  Lessor's  Certification 

Lessor  certifies  to  have  disclosed  to  the 
lessee  and  agent  all  information  known  t^^e 
lessor  regaroing  the  presence  of  lead-basra 
paint  and  lead-based  paint  hazards  within 
this  target  housing.  The  Infonnation  provided 
induda: 

(a) 

On  

(insert  date) 
the  lessor  provided  the  lessee  with  lead- 
hazard  reports  based  on  lead-based  paint 
iiupectlons,  assessments,  or  abatements 
conducted  on  the  following  dates: 

(b) 

On  : 

(insert  date) 
the  lessor  provided  the  lessee  with  the 
following  information  on  lead-based  paint 
hazards  in  common  areas: 

(c) 

On 

(inswtdate) 


the  lessor  provided  the  lessee  with  following 
additional  information  that  may  indicate 
lead-based  paint  and  lead-based  paint 
hazards  in  the  target  housing, 
(d) 

On 

(insert  date) 
Lessor  certifies  that  no  additional 
infonnation  is  known  about  this  target 
housing. 

Note:  By  selecting  (d),  lessor  does  not  avoid 
liability  for  lead-based  paint  and  lead-bas^d 
paint  hazards  known  to  the  lessor  that  are  not 
noted  under  (a),  (b),  or  (c). 
(e) 

On  ' 

(insert  date) 
the  lessor  provided  the  lessee  with  the  lead 
hazard  information  pamphlet  Lead-Based 
Paint:  Protect  Your  Family. 

Date 

Lessor 


Lessor 

Part  ni:  Agent's  Certification  (When 
Applicable) 

Agent  certifies  to  have  informed  the  lessor 
of  his/her  obligation  to  disclose  to  the  lessee 
and  agent  all  information  known  to  the  lessor 
regarding  the  presence  of  lead-based  paint 
and  lead-based  paint  hazards  within  this 
target  housing  and  that  all  information 
known  to  the  agent  regarding  the  presence  of 
lead-based  paint  and  lead-based  paint 
hazards  within  this  target  housing  has  been 
disclosed  to  the  lessee.  Agent  further  certifies 
that  the  lessee  received  the  lead  hazard 
information  pamphlet  Lead-Based  Paint: 
Protect  Your  Family. 

Date  " 


Agent 


Date 


Agent 

Part  IV:  Lessee's  Acknowledgment 

I  acknowledge  that  I  have  read  and 
understood  the  attached  lead  warning 
statement  in  Part  I  of  this  form,  received  the 
information  noted  in  Part  II  of  this  form,  and 
received  the  materials  noted  above,  including 
the  pamphlet  Lead-Based  Paint:  Protect  Your 
Family. 


Date 


Lessee 


Date 


Lessee 
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Subparts  B-6— {Reserved] 

40  CFR  Cftaptar  I 

Part  745  of  40  CFR  Chapter  I  which 
was  proposed  to  be  added  on  March  9, 


1994,  at  59  FR  11116  would  be  further 
amended  as  follows: 

PART  745— LEAD  EXPOSURE 
REDUCTION 

1.  The  authority  citation  for  part  745 
would  be  revised  to  read  as  follows: 

Authority:  15  U.S.C.  2605,  2607,  2681- 
2692  and  42  U.S.C  4852(d). 

2.  Subpart  F  would  be  added  to  re9d 
as  follows: 

Subpart  F  —  Disclosure  of  Information 
Concerning  Lead-Based  Paint  Upon 
Transfer  of  Residential  Property 

Sw. 

745.100 
745.101 
745.102 
745.103 
745.107 
745.110 


745.113 

745.115 
745.118 


Purpose. 

Scope  and  applicabilit>-. 

Effective  date. 

Definitions. 

Disclosure  requirements. 

Ten  calendar-day  opportunity  to 

inspect. 
Disclosure  and  acknowledgment 

forms. 

Agent  responsibilities. 
Penalties. 


Subpart  F  —  Disclosure  of  Information 
Concerning  Lead-Based  Paint  Upon 
Transfer  of  Residential  Property 

§745.100    Purpose. 

This  subpart  implements  the 
provisions  of  section  1018  of  the 
Residential  Lead-Based  Faint  Hazard 
Reduction  Act  of  1992,  which  imposes 
certain  requirements  on  the  sale  or  lease 
of  target  housing.  Under  this  subpart,  a 
seller  or  lessor  of  target  housing  shall 
disclose  to  the  purchaser  or  lessee  all 
information  known  by  the  seller  or 
lessor  about  lead-based  paint  and  lead- 
based  paint  hazards,  provide  the 
purchaser  with  a  lead  hazard 
information  pamphlet,  and  attach 
specific  disclosure  and  warning 
language  to  the  sales  contract  or  lease. 
Sellers  must  also  give  the  purchaser  a 
10-day  opportunity  to  conduct  an 
inspection  or  risk  assessment,  before  the 
purchaser  is  obligated  under  a  contract 
to  purchase  such  bousing. 

§745.101    Scope  and  applicability. 

This  subpart  does  not  apply  to  the 
sale  of  properties  at  foreclosure  and 
informal  rental  agreements  not 
involving  a  lease.  Renewals  of  existing 
leases  would  be  covered  by  the 
requirements  of  this  subpart  only  if  the 
lessor: 

(a)  Did  not  previously  provide  the 
lessee  with  the  lead-based  paint  hazard 
information  required  under  §  745.107; 
or 

(b)  If  the  lessor  becomes  aware  of 
additional  information  concerning  lead- 
based  paint  hazards  during  the  term  of 
the  lease,  in  which  case  he  or  she  is 


required  to  disclose  this  information 
prior  to  renewal  of  the  lease. 

§745.102    Effective  data. 

The  requirements  in  this  subpart  shall 
apply  to  any  transaction  to  sell  or  lease 
target  housing  if  the  transaction  is 
completed  on  or  after  October  28, 1995. 

§745.103    Definitions. 

All  deHnitions  as  set  forth  in  section 
1004  of  the  Residential  Lead-Based 
Paint  Hazard  Reduction  Act  apply  in 
this  subpart.  In  addition,  the  following 
definitions  are  provided  for  the 
purposes  of  this  subpart. 

Abatement  means  any  set  of  measures 
designed  to  permanently  eliminate  lead- 
based  paint  hazards  in  accordance  with 
standards  established  by  appropriate 
Federal  agencies.  Such  term  includes: 

(1)  The  removal  of  lead-based  paint 
and  lead-contaminated  dust,  the 
permanent  containment  or 
encapsulation  of  lead-based  paint,  the 
replacement  of  lead  painted  surfaces  or 
fixtures,  and  the  removal  or  covering  of 
lead-contaminated  soil. 

(2)  All  preparation,  clean  up, 
disposal,  and  post-abatement  clearance 
testing  activities  associated  with  such 
measures. 

The  Act  means  the  Residential  Lead- 
Based  Paint  Hazard  Reduction  Act  of 
1992,  (Title  X  of  the  Housing  and 
Community  Development  Act  of  1992. 
Pub.  L.  102-550). 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency. 

Agent  means  any  party  who  enters 
into  a  contract  with  a  seller  or  lessor  to 
represent  the  seller  or  lessor  for  the 

Kurpose  of  selling  or  leasing  target 
ousing. 

Common  area  means  a  portion  of  a 
building  generally  accessible  to  all 
residents/users  including,  but  not 
limited  to,  hallways,  stairways,  laundry 
and  recreational  rooms,  playgrounds, 
community  centers,  and  boundary 
fences. 

Contract  for  the  purchase  and  sale  of 
residential  real  property  means  any 
contract  or  agreement  in  which  one 
party  agrees  to  purchase  an  interest  in 
real  property  on  which  there  is  situated 
one  or  more  residential  dwellings  used 
or  occupied,  or  intended  to  be  used  or 
occupied,  in  whole  or  in  part,  as  the 
home  or  residence  of  one  or  more 
persons. 

Evaluation  means  a  risk  assessment 
and/or  inspection. 

Inspection  means: 

(1)  A  surface-by-surface  investigation 
to  determine  the  presence  of  lead-based 
paint  as  provided  in  section  302(c)  of 
the  Lead-Based  Paint  Poisoning  and 
Prevention  Act  (42  U.S.C.  4822],  and       < 
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Inspection  means: 

(1)  A  surface-by-surfoce  investigation 
to  determine  the  presence  of  lead-based 
paint  as  provided  in  section  302(c)  of 
the  Lead-Based  Paint  Poisoning  and 
Prevention  Act  (42  U.S.C.  48221.  and 

(2)  The  provision  of  a  report 
explaining  the  results  of  the 
investisation. 

Lead-based  paint  means  paint  or 
other  surface  coatings  that  contain  lead 
in  excess  of  1.0  milligrams  per 
centimeter  squared  or  0.5  percent  by 
weight  or 

(1)  In  the  case  of  paint  or  other  surface 
coatings  on  target  housing,  such  lower 
level  as  may  be  established  by  the 
Secretary  of  Housing  and  Urban 
Development  as  defined  under  section 
302(c)  of  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C. 
4822).  or 

(2)  In  the  case  of  any  other  paint  or 
surface  coatings,  such  other  level  as  may 
be  established  by  the  Administrator. 

Lead-based  paint  hazard  means  any 
condition  that  causes  exposure  to  lead 
from  lead-contaminated  dust,  lead- 
contaminated  soil,  lead-contaminated 
paint  that  is  deteriorated  or  present  in 
accessible  surfaces,  friction  surfaces  or 
impact  surfaces  that  would  result  in 
adverse  human  health  eH^ects  as 
established  by  the  appropriate  Federal 
Agency. 

Lessee  means  any  entity  that  enters 
into  an  agreement  to  lease  or  rent  target 
housing,  including  but  not  limited  to 
individuals,  partnerships,  corporations, 
trusteeships,  government  agencies, 
Indian  tribes,  or  nonprofit  organizations. 

Lessor  means  any  entity  that  offers 
target  housing  for  lease,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonprofit 
organizations. 

Owner  means  any.entity  that  has  legal 
title  to  target  housing,  including  but  not 
limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies,  Indian  tribes,  or  nonprofit 
organizations. 

Purchaser  means  any  entity  that 
submits  a  written  offer  to  purchase  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnerships, 
corporations,  trusteeships,  government 
agencies.  Indian  tribes,  or  nonprofit 
organizations. 

Residential  dwelling  means: 

(1)  A  single- family  dwelling, 
including  attached  structures  such  as 
porches  and  stoops:  or 

(2)  A  single-family  dwelling  unit  in  a 
structure  that  contains  more  than  one 
separate  residential  dwelling  unit,  and 
in  which  each  such  unit  is  used  or 
occupied,  or  intended  to  be  used  or 


occupied,  in  whole  or  in  part,  as  the 
residence  of  one  or  more  persons. 
"  Risk  assessment  means  an  on-site 
investigation  to  determine  and  report 
the  existence,  nature,  severity,  and 
location  of  lead-based  paint  hazards  in 
residential  dwellings,  including: 

(1)  Information  gathering  regarding 
the  age  and  history  of  the  housing  and 
occupancy  by  children  under  age  6. 

(2)  Visual  inspection. 

(3)  Limited  wipe  sampling  or  other 
environmental  sampling  techniques. 

(4)  Other  activity  as  may  be 
appropriate. 

(5)  Provision  of  a  report  explaining 
the  results  of  the  investigation. 

Secretary  means  the  Secretary  of 
Housing  and  Urban  Development. 

Seller  means  any  entity  tnat  sells  an 
interest  in  target  housing,  including  but 
not  limited  to  individuals,  partnersoips, 
corporations,  trusteeships,  government 
agencies.  Indian  tribes,  or  nonprofit 
organizations.  The  term  seller  also 
includes: 

(1)  An  entity  which  transfers  shares  in 
a  cooperatively  owned  project. 

(2)  An  entity  which  transfers  its 
interest  in  a  leasehold  in  jurisdictions  or 
circumstances  where  it  is  legally 
permissible  to  separate  the  fee  title  from 
the  title  to  the  improvement. 

Target  housing  means  any  housing 
constructed  prior  to  1978,  except 
housing  for  the  elderly  or  persons  with 
disabilities  (unless  any  child  who  is  less 
than  6  years  of  age  resides  or  is  expected 
to  reside  in  such  housing)  or  any  0- 
bedroom  dwelling. 

0-Bedroom  dwelling  means  any 
residential  dwelling  in  which  the  living 
area  is  unseparated  ^m  the  sleeping 
area. 

f  745.107    Pledoeure  rsqulrementi. 

(a)  The  following  activities  shall  be 
completed  before  the  purchaser  or 
lessee  is  obligated  under  any  contract  to 
purchase  or  lease  target  housing. 

(1)  The  seller  or  lessor,  or  the  agent 
acting  on  behalf  of  the  seller  or  lessor, 
shall  provide  the  purchaser  or  lessee 
with  a  copy  of  EPA's  lead-hazard 
information  pamphlet,  entitled  Lead- 
Based  Paint:  Protect  Your  Family. 
issued  under  section  406  of  the  Toxic 
Substances  Control  Act. 

(2)  The  seller  or  lessor,  or  the  agent 
acting  on  behalf  of  the  seller  or  lessor, 
shall  provide  the  purchaser  or  lessee 
with  written  descriptions,  or  actual 
copies  where  available,  of  all  ^ 
information  known  by  the  seller  or 
lessor  or  the  agent  on  the  presence  of 
lead-based  paint  or  lead-based  paint 
hazards  associated  with  the  target 
housing  being  sold  or  leased.  Such 
information  includes,  but  is  not  limited 
to,  the  following  items: 


(i)  Reports  from  all  lead-based  paint 
insp>ectiohs,  risk  assessments,  and 
abatement  activities  known  by  the  seller 
or  lessor,  or  agent. 

(ii)  If  the  target  housing  contains  more 
than  one  residential  dwelling: 

(A)  Records  of  lead-based  p^nt 
inspections,  assessments,  and  abatement 
activities  conducted  in  common  areas  of 
the  property. 

(B)  Records  indicating  whether  other 
residential  dwellings  in  the  target 
housing  contain  or  have  contained  lead- 
based  paint  or  lead-based  paint  hazards. 

(iii)  Other  information  loaown  by  the 
seller  or  lessor,  or  agent  that  may 
indicate  the  presence  of  lead-based 
paint  or  lead-based  paint  hazards  in  the 
residential  dwelling. 

(3)  The  seller  shall  make  copies  of  the 
information  required  under  paragraph 
(a)(2)  of  this  section  accessible  for 
inspection  or  copying  by  purchasers  and 
lessees. 

(4)  Each  contract  or  agreement  to  sell 
property  defined  as  target  housing  shall 
contain  a  completed,  signed,  and  dated 
copy  of  the  Joint  HUD/EPA  form 
entitled  Form  A-Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Sale  (Form  A). 

(5)  Each  contract  or  agreement  to  lease 
property  defined  as  target  housing  shall 
contain  a  completed,  signed,  and  dated 
copy  of  the  joint  HUD/EPA  form 
entitled  Form  B-Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Lease  (Form  B). 

(b)  The  seller  or  lessor  shall  disclose 
to  the  agent,  any  information  known  to 
the  seller  or  lessor  regarding  lead-based 
paint  or  lead-based  paint  hazards  within 
the  target  housing,  as  deHned  in 
paragraph  (a)(2)  of  this  section. 

(c)  The  seller,  and  any  agent  acting  on 
behalf  of  the  seller,  shall  retain  a  copy 
of  the  completed  Form  A  required  imder 
paragraph  (a)(4)  of  this  section  for  3 
years  from  the  completion  date  of  the 
sale.  The  lessor,  and  any  agent  acting  on 
behalf  of  the  lessor,  shall  retain  a  copy 
of  the  completed  Form  B,  required 
under  paragraph  (a)(S)  of  this  section, 
for  3  years  from  the  commencement  of 
the  leasing  period. 

S  745. 1 1 0    Ten  Catondar-Day  Opportunity 
to  Inspect 

This  section  applies  only  to 
transactions  to  sell  target  housing.  As 
described  in  this  section,  each 
purchaser  of  target  housing  shall  be 
given  a  10  calendar-day  opportunity  to 
conduct  an  inspection  or  risk 
assessment  of  the  target  housing  for 
lead-based  paint  and  lead-based  paint 
hazards  prior  to  being  bound  to 
purchase  the  housing.  Unless  otherwise 
agreed  in  writing  by  the  parties,  the 


inspection  period  shall  be  provided  in 
the  followine  maimer. 

(a)  The  seller,  or  the  agent  acting  on 
behalf  of  the  seller,  shall  permit  the 
purchaser  10  calendar  days  to  conduct 
a  risk  assessment  or  inspection  of  the 
target  housing  for  the  presence  of  lead- 
based  paint  or  lead-based  paint  hazards. 

(b)  This  opportunity  shall  be  provided 
to  the  purchaser  after  the  seller  or  the 
seller's  agent  has  disclosed,  in 
accordance  with  §  745.107(a)(2),  all 
information  known  to  the  seller  and 
agent  regarding  lead-based  paint  and 
lead-based  paint  hazards  in  the  target 
housing  and  after  the  purchaser  has 
w^eived  the  lead  hazard  information 
pamphlet  required  under 
<S  745.107(a)(1). 

(c)  The  10  calendar-day  opportunity 
to  inspect  or  assess  shall  commence  at 
the  time  the  purchaser  signs  a  contract 
to  purchase  the  target  housing. 

(d)  The  contract  shall  be  contingent 
on  finding  no  lead-based  paint  hazard  in 
the  inspection  or  risk  assessment 
conducted  by  a  certified  firm.  If  a  lead- 
based  paint  hazard  is  found  during  the 
inspection  or  risk  assessment,  the  seller 
and  purchaser  shall  mutually  determine 
the  terms  under  which  the  sale  will  or 
will  not  proceed. 

(e)  The  purchaser  is  not  required  to 
conduct  a  risk  assessment  or  insp)ection 
of  the  target  housing  for  the  presence  of 
lead-based  paint  or  lead-based  paint 
hazards.  The  purchaser  and  seller  may 
mutually  agree  in  writing  to  lengthen, 
shorten,  or  eliminate  the  10-day 
inspection  period. 

(0  The  identity  of  the  company 
performing  the  risk  assessment  or 
inspection  and  the  results  shall  be 
provided  to  the  seller. 

§  745.113    Disclosure  and 
acknowledgement  forms. 

(a)  Availability  of  forms.  Form  A- 
Disclosure  and  Acknowledgement  of 
Lead-Based  Paint  Before  Sale  (GPO 
#XXX)  and  Form  B-Disclosure  and 
Acknowledgement  of  Lead-Based  Paint 
Before  Lease  (GPO  #XXX)  are  included 
for  reference  in  Appendix  A  of  this  part. 
Copies  are  available  from  the 
Government  Printing  Office  (GPO)  by 
writing  to:  Government  Printing  Office, 
Superintendent  of  Documents,  Mail 
Stop  XXX,  Washington,  DC  20402-9328. 
In  addition,  persons  may  contact  EPA's 
TSCA  Hotline  at  202-554-1404  for 
further  information  on  obtaining  copies, 
(b)  Seller  and  purchaser  requirements. 
(1)  Part  I  of  Form  A  is  a  "Lead  Warning 
Statement"  required  under  section 
1018(a)(3)  of  the  Act.  If  the  contract  is 
written  in  a  language  other  than  English, 
the  contract  shall  include  a  translation 
of  the  Lead  Warning  Statement  in  the 


language  of  the  contract  as  an 
attachment  to  the  contract.  The 
statement  shall  consist  of  the  following 
language: 

Every  purchaser  of  any  interest  in 
residential  real  property  on  which  a 
residential  dwelling  was  built  prior  to  1978 
is  notified  that  such  property  may  present 
exposure  to  lead  from  lead-based  paint  that 
may  place  young  children  at  risk  of 
developing  lead  poisoning.  Lead  poisoning  in 
young  children  may  produce  permanent 
neurological  damage,  including  learning 
disabilities,  reduced  intelligence  quotient, 
behavioral  problems,  and  impaired  memory. 
Lead  poisoning  also  poses  a  particular  risk  to 
pregnant  women.  The  seller  of  any  interest  in 
residential  real  property  is  required  to 
provide  the  buyer  with  any  information  on 
lead-based  paint  hazards  from  risk 
assessments  or  inspections  in  the  seller's 
possession  and  notify  the  buyer  of  any 
known  lead-based  paint  hazards.  A  risk 
assessment  or  inspection  for  possible  lead- 
based  paint  hazards  is  recommended  prior  to 
purchase. 

(2)  In  Part  II  of  Form  A,  the  seller  shall 
certify,  by  signing  and  dating  the  form, 
that  he  or  she  has: 

(i)  Disclosed  to  the  purchaser  any 
information  known  to  the  seller  on  lead- 
based  paint  and  lead-based  paint 
hazards  in  the  target  housing. 

(ii)  Given  the  purchaser  the  EPA  lead 
pamphlet. 

(iii)  Provided  the  purchaser  with  a  10 
calendar-day  opportunity  to  conduct  a 
risk  assessment  or  inspection. 

(3)  In  Part  III  of  Form  A,  the  agent,  if 
any,  shall  certify,  by  signing  and  dating 
the  form,  that  the  agent  has: 

(i)  Informed  the  seller  of  the  seller's 
obligation  under  this  subpart. 

(ii)  Ensured  that  any  information 
known  to  the  agent  on  lead-based  paint 
and  lead-based  paint  hazards  in  the 
target  housing  has  been.disclosed  to  the 
purchaser. 

(iii)  Ensured  that  the  EPA  lead 
fwmphlet  has  been  provided  to  the 
purchaser. 

(iv)  Ensured  that  the  purchaser  has 
been  or  will  be  given  a  10  calendar-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection. 

(4)  In  Part  IV  of  Form  A,  the  purchaser 
shall  acknowledge,  by  signing  and 
dating  the  form,  that  he  or  she  has: 

(i)  Read  and  understood  the  attached 
lead  warning  statement. 

(ii)  Received  the  disclosures  in  Part  II 
of  Form  A. 

(iii)  Received  the  lead  hazard 
information  pamphlet. 

(iv)  Understands  that  he  or  she  is 
entitled,  by  law,  to  a  10  calendar-day 
opportunity  to  conduct  a  risk 
assessment  or  inspection. 

(c)  Lessor  and  lessee  requirements.  (1) 
Part  I  of  Form  B  is  a  statement  warning 


of  the  hazards  of  lead-based  paint 
poisoning.  The  statement  shall  consist 
of  the  following  language: 

A  residential  structure  built  prior  to  1978 
may  present  exposure  to  lead  horn  lead- 
based  paint.  This  exposure  may  place  young 
children  at  risk  of  developing  lead  poisoning. 
Lead  poisoning  in  young  children  can 
produce  permanent  neurological  damage, 
including  learning  disabilities,  reduced 
intelligence  quotient,  beha\'ioral  problems, 
and  impaired  memory.  Lead  poisoning  also 
poses  a  particular  risk  to  pregnant  women. 
The  lessor  of  any  residential  dwelling  is 
required  to  provide  the  lessee  with  any 
information  on  lead-based  paint  hazards  from 
risk  assessments  or  inspections  in  the  lessor's 
possession  and  notify  the  lessee  of  any 
known  lead-based  paint  hazards. 

(2)  In  Part  II  of  Form  B,  the  lessor 
shall  certify  that  he  or  she  has  disclosed 
any  information  known  to  the  lessor  on 
lead-based  paint  and  lead-based  paint 
hazards  in  the  target  housing  and 
provided  the  lessee  with  the  EPA  lead 
pamphlet.  The  lessor  shall  sign  and  date 
the  form. 

(3)  In  Part  III  of  Form  A,  the  agent,  if 
any,  shall  certify  that  the  agent  has 
informed  the  lessor  of  the  lessor's 
obligation  under  this  subpart,  ensured 
that  any  information  known  to  the  agent 
on  lead-based  paint  and  lead-based 
paint  hazards  in  the  target  housing  has 
been  disclosed  to  the  lessee,  and 
ensured  that  the  EPA  lead  hazard 
information  pamphlet  has  been 
provided  to  the  lessee.  The  agent  shall 
sign  and  date  the  form. 

(4)  In  Part  IV  of  Form  B,  the  lessee 
shall  acknowledge  that  he  or  she 
received  the  disclosures  in  Part  II  of 
FoiTO  B  and  the  EPA  lead  pamphlet.  The 
lessee  shall  sign  and  date  the  form. 

§  745.1 1 5    Agent  responsibilities. 

(a)  Each  agent  shall  ensure 
compliance  with  all  requirements  of  this 
subpart.  To  ensure  compliance,  the 
agent  shall: 

(1)  Inform  the  seller  or  lessor  of  their 
obligations  under  §§  745.107,  745.110, 
and  745.113  (including  the  seller  or 
lessor's  obligation  to  disclose  to  the 
agent  any  information  known  to  the 
seller  or  lessor  regarding  lead-based 
paint  and  lead-based  paint  hazards; 
and,. 

(2)  Either: 
(i)  Make  certain  that  the  seller  or 

lessor  has  performed  all  activities 
•equired  under  §§  745.107,  745.110,  and 
745.113. 

(ii)  Personally  comply  with  the 
requirements  of  §§  745.107,  745.110, 
and  745.113. 

(b)  If  the  agent  has  complied  with 
paragraph  (a)  of  this  section,  the  agent 
shall  not  be  liable  for  the  failure  to 
disclose  to  a  purchaser  or  lessee 


UMI 
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information  regarding  lead-based  paint 
or  lead-based  paint  hazards  known  by  a 
seller  or  lessor  but  not  dis<:losed  to  the 
ogent. 

1745.118    Penattie*. 

(a)  Under  section  1018(b)(1)  of  the 
Act,  any  person  who  knowingly  fails  to 
comply  with  any  provision  of  this 
subpart  shall  be  subject  to  civil 
monetary  penalties  in  accordance  with 
the  provisions  of  section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  [42 
U.S.C  35451  and  24  CFR  part  30. 


(b)  Under  section  1018(b)(2)  of  the 
Act,  the  Secretary  is  authorized  to  take 
such  action  as  may  be  necessary  to 
enjoin  any  violation  of  this  subpart  in 
the  appropriate  Federal  district  court. 

(c)  Under  section  1018(b)(3)  of  the 
Act,  any  person  who  knowingly  violates 
the  provisions  of  this  subpart  shall  be 
jointly  and  severally  liable  to  the 
purchaser  or  lessee  in  an  amount  equal 
to  3  times  the  amount  of  damages 
incurred  by  such  individual. 

(d)  In  any  civil  action  brought  for 
damages  pursuant  to  section  101B(bM3) 
of  the  Act.  the  appropriate  court  may 


award  court  costs  to  the  party 
commencing  such  action,  together  with 
reasonable  attorney  fees  and  any  expert 
witness  fees,  if  that  party  prevails. 

(e)  It  is  a  prohibited  act  under  section 
409  of  the  Toxic  Substances  Control  Act 
(15  U.S.C  2689)  for  any  person  to  fail 
or  refuse  to  comply  with  a  provision  of 
this  subpart.  For  purposes  of  enforcing 
this  subpart  under  the  Toxic  Substances 
Control  Act,  the  penalty  for  each 
violation  applicable  under  section  16  of 
that  Act  is  not  more  than  $10,000. 

(PR  Doc  94-27097  Filed  10-28-94: 10:12aml 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[FMmm  No.  34-34802;  FN*  No.  87-2»-«3] 

raN3235-AQ00 

Paymant  for  Ordar  Flow 

agency:  Securities  and  Exchange 
Commission. 

ACTION:  Final  rule. 

SUftMURY:  The  Securities  and  Exchange 
Commission  announces  the  adoption  of 
Rule  llAcl-3  and  amendments  to  Rule 
lOb-10  under  the  Seciuities  Exchange 
Act  of  1934  which,  together,  require 
enhanced  diacloeure  of  payment  for 
order  flow  practices  on  customer 
confirmations,  and  account  statements, 
as  well  as  upon  opening  new  accounts. 
The  new  Rule  and  amendments  to  Rule 
lOb-10  are  designed  to  provide  relevant 
information  to  customers  regarding 
factors  influencing  the  routing  of  their 
orders.  The  new  Rule  and  amendments 
to  Rule  lOb-10  also  will  serve  to 
enhance  investor  protection  and  further 
competition  for  retail  orders  by  enabling 
customers  to  evaluate  more  effectively 
the  markets  to  which  their  orders  are 
routed. 

EFFECTIVE  DATE:  April  3,  1995. 

FOR  FUimCR  INFORMATION  CONTACT: 
Jill  W.  Ostergaard.  AUomey,  202/942- 
3197,  Branch  of  the  National  Market 
System,  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  Fifth  Street  NW..  Mail  Stop  5-1. 
Washington,  DC  20549.  For 
interpretation  of  Rule  lOb-10  after 
March  1.  1996.  please  contact  the  Office 
of  the  Chief  Counsel,  202/942-0073, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
450  Fifth  Street  NW..  Mail  Stop  7-10. 
Washington.  DC  20549.  For 
interpretation  of  Rule  llAcl-3  please 
contact  the  OfBce  of  Market 
Supervision.  Division  of  Market 
Regulation.  202/942-3197. 

SUPPLEMENTARY  INFORMATION: 

1.  Executive  Summary 

On  October  6, 1993,  the  Sectuities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  proposed  for  comment 
amendments  to  Rule  lOb-10  (17  CFR 
240.10b-10)  and  new  Rule  llAcl-3  (17 
CFR  240.11AC1-3)  under  the  Securities 
Exchange  Act  of  1934  ("Act") 
concerning  payTnent  for  order  flow 


practicet.'  Taken  together,  thoae 
proposals  were  designed  to  improve 
information  available  to  investors  about 
their  broker-dealer's  order  routing 
practices,  and  whether  the  broker-dealer 
received  market  center'  inducements 
for  routing  unspecified  order  flow  to 
them.  These  disclosures  would  occur 
when  the  investor  opened  an  account, 
annually  thereafter,  and  on  the  required 
trade  confirmations.  In  the  Proposing 
Release,  the  Commission  invited 
commenters  to  address  issues  related  to 
the  proposals  as  well  as  alternative 
approaches  to  payment  for  order  flow, 
such  as  banning  the  practice  outright, 
mandatory  pass-through  of  payments  to 
customers,  and  requiring  exchanges, 
national  seciuities  associations  and 
broker-dealers  to  convert  to  decimal 
pricing. 

The  Commission  received  53 
comment  letters  concerning  the 
proposals.  Of  those  commenters,  31 
supported  the  disclosure  approach  and 
17  opposed  it.  3  Many  of  the  commenters 
supporting  the  approach  offered 
suggestions  to  improve  the  effectiveness 
of  disclosure. 

The  Commission  is  adopting  the 
proposed  disclosure  approach  as 
discussed  below.  The  Commission 
believes  this  approach  will  further  the 
investor  protection  goals  of  the  Act,  and 
is  consistent  with  the  general 
philosophy  underlying  disclosure  that 
"sunlight  is  the  best  disinfectant.  "<  The 
Commission,  in  response  to 
commenters'  suggestions,  has  modified 
the  proposed  Rule  and  amendments  to 
Rule  lOb-10,  as  described  below. 

The  Commission  is  modifying  Rule 
llAcl-3  and  amendments  to  Rule  10b- 
10  as  proposed,  to  include  Nasdaq 
Small-Cap  and  Over-The-Counter 
(-'OTC")  Bulletin  Board  securities.  The 
Commission  also  is  modifying  the 


>  S«curitiM  Exchange  Act  ReUase  No.  33026  (Oct. 
ft.  tW3).  Sa  FR  52934  (Oct.  13. 1993)  ("PropoMng 
RelMM"). 

*A»  UMd  in  thit  release,  the  term  market  center 
includM  nclunfea  and  dealer*  acting  aa  market 
makers.  St^  17  CFK  240.nAc1-2(a)(14)  (defining 
"reporting  market  center"). 

'  The  ConuniMion't  staff  has  prepared  a  summary 
of  the  comments,  a  copy  of  which  has  been  placed 
in  the  official  Tile. 

The  Division  of  Market  Regulation  ("Division") 
also  solicited  comment  on  payment  for  order  flow 
In  iu  study  of  the  equity  markets.  See  Securities 
Exchange  Act  Release  Ho.  30920  (July  14. 1992),  57 
FR  32587  (July  22.  1992)  ("Market  2000  Concept 
Release").  See  also  Division  of  Market  Regulation. 
Securities  and  Exchange  Conunission.  Market  2000: 
An  Examination  of  Current  Equity  Market 
Drvelopmentt  (Jan.  1994)  {-Market  iOOOT').  Many  of 
the  same  parties  commenting  on  this  propoaal 
commented  on  Market  2000.  Id..  Appendix  IV  at 

4i-«a. 

*L  Brartdeis.  Other  People's  Money  and  How  the 
Banker*  Use  It,  92  (Frederick  A.  Stoke*  Ca  od. 
19321. 


proposed  amendments  to  Rule  lOb-10 
to  limit  the  disclosure  of  payment  for 
order  flow  on  customer  confirmations  to 
a  statement  that  the  broker  or  dealer 
receives  payment  for  order  flow.  In 
addition,  the  Commission  is  revising 
proposed  Rule  llAcl-3  regarding 
customer  account  statements  by 
requiring  disclosure  of  the  broker- 
dealer's  policies  for  determining  where 
to  route  customw  orders  that  are  the 
subject  of  payment  for  order  flow  absent 
specific  instructions  from  customers. 
including  a  description  of  the  extent  to 
which  orders  can  be  executtd  at  prices 
superior  to  the  national  best  bid  or  best 
offer  ("NBBO"). 

In  a  parallel  action,  the  Commission 
is  proposing  for  comment  amendments 
to  Rule  lOb-10  and  Rule  llAcl-3  that 
would  extend  those  Rules  to  the  options 
market.'  In  addition,  the  Commission  is 
proposing  for  comment  a  requirement 
that  broker-dealers  disclose  in  writing, 
on  confirmations,  upon  opening  new 
accounts  and  on  annual  disclosure 
statements,  ranges  of  payment  for  order 
flow  received  on  a  per  share  basis:  and 
include,  in  new  accoimt  documentation 
and  on  annual  disclosure  statements,  an 
estimate  of  the  aggregate  amoimt  of 
payment  for  order  flow  received  on  an 
annual  basis.*  The  Commission  also  is 
proposing  for  comment  a  requirement 
that  broker-dealers  disclose  whether 
they  execute  orders  as  principal 
("internalize")  or  route  orders  to  an 
affiliated  broker-dealer  or  exchange 
specialist  for  execution  and,  a 
requirement  that  broker-dealers  quantify 
and  disclose  information  about 
internalized/affiliate  practices.^  The 
Commission  fuither  is  proposing  for 
comment  a  requirement  that  broker- 
dealers  disclose  their  order  routing 
practices  regardless  of  whether  the 
broker-dealer  received  payment  for 
order  flow  or  engaged  in  internalized/ 
affiliate  practices.  The  Companion 
Release  also  solicits  comment  on 
expanding  the  definition  of  payment  for 
order  flow." 

II.  Basis  and  Purpose  of  the  Rule 

The  practice  of  paying  for  order  flow 
has  generated  much  debate  and 
controversy  ^  regarding  the  potential 
benefits  and  harm  to  public  investors 
and  whether  receipt  and  retention  of 
payment  for  order  flow  compromises  a 


*  Se»  Securities  Exchange  Act  Release  No.  34903 
(October  27. 1994)  ("Companion  Release  "). 

•M. 

»M. 
'   •«. 

*For  a  detailed  discussion  of  this  controversy,  see 
Note.  The  Perils  of  Payment  for  Order  Flow,  107 
Haxv.  L  Rev.  1675  (1994). 


broker-dealer's  duties  to  its  customer.'" 
Congress  has  shown  continuing  interest 
in  the  resolution  of  that  controversy.' > 
The  history  of  that  debate  and  other 
background  information  can  be  found  in 
the  Proposing  Release. '^  In  their 
response  to  the  Proposing  Release,  few 
commenters  suggested  that  the 
Commission  not  act  at  all  regarding 
payment  for  order  flow  practices.'^ 
Most  commenters  supported  the 
disclosure  approach,  with 
modifications.  These  commenters 
suggested  that  pa)mient  for  order  flow 
practices  are  a  mechanism  for 
competition  among  market  centers  for 
order  flow.  Many  commenters  argued 
that  there  is  no  harm  in  these  practices. 
Others  argued  that  disclosure  to  the 
customer  adequately  would  address  any 
perceived  conflict  of  interest. 

As  noted  in  the  Proposing  Release, 
pa3nnent  for  order  flow  may  result  in 
lower  execution  costs,  facilitate 
technological  advances  in  retail 
customer  order  hemdling  practices  and 
facilitate  competition  among  broker- 
dealers  and  securities  markets.  At  the 
same  time,  however,  the  practice  raises 
concern  as  to  whether  the  customer  is 
being  treated  fairly.  Specifically, 
payment  for  order  flow  raises  concerns 
about  whether  a  firm  is  meeting  its 
obligation  of  best  execution  to  its 
customer.  Not  all  market  centers  expose 
market  orders  to  other  order  flow  or 
attempt  to  improve  the  price  at  which 
market  orders  are  executed.  Thus,  the 
decision  to  route  an  unpriced  order  to 
a  market  center  offering  immediate 
execution  at  the  NBBO,  could  mean  that 
the  customer  has  lost  an  opportunity  for 
execution  at  a  superior  price  because  of 


"Private  litigation  in  several  state  courts 
currently  is  pending  regarding  payment  for  order 
flow.  See,  e.g..  Investors'  State  Actions  Against 
Brokers  Seek  Betum  of  Cash  Paid  for  Order  Flow 
(BNA),  Special  Report,  Vol.  26,  pp.  590-94  (April 
22, 1994).  TWo  cases  were  dismissed  on  grounds  of 
federal  preemption  and  are  currently  on  appeal.  See 
Dahl  V.  Charkf  Schwab  »  Co.,  bK.  (MC  93-106272. 
District  Court,  Fourth  Judicial  District.  Hennepin 
County,  Minnesota):  Orman  v.  Charles  Schwab  &■ 
Co.,  Inc.  (93  CH  7365.  Circuit  Court  of  Cook  County, 
Illinois). 

«'  See  letter  bom  John  D.  Dingell.  Chairman, 
House  Committee  on  Energy  and  Commerce,  to 
Honorable  Richard  C  Breeden,  Chairman,  SEC, 
dated  March  6. 1992.  On  May  13.  1993.  the 
Subcommittee  on  Telecommunications  and  Finance 
of  the  House  Committee  on  Energy  and  Commerce 
held  a  bearing  regarding  the  future  of  the  stock 
market  and  inducements  for  order  flow.  See 
National  Market  System:  Hearings  Before  the 
Subcomm.  on  Telecommunications  and  Finance  of 
the  House  Comm.  on  Energy  &  Commerce,  103d 
Cong.,  lit  Sess.  (1993)  ("National  Market  System 
Hearings"). 

"See  Proposing  Release,  supiti  note  1.  58  FR  at 
S2935. 

"Some  commenter*  believe  that  current 
discloaure  requirements  are  adequate  aiui 
additional  disclosure  is  unnecessary. 


the  lack  of  exposure  to  other  order 
flow.»*  For  the  reasons  discussed  below, 
the  Commission  believes  disclosure  that 
payment  for  order  flow  has  been 
received  and  a  description  of  whether 
the  customer's  order  has  an  opportunity 
for  price  improvement  will  enhance 
investor  protection  and  provide 
customers  with  information  to  evaluate 
more  effectively  the  markets  to  which 
their  orders  are  routed. 

ni.  Discussion 

The  Rules  adopted  today  represent  a 
tiered  approach  to  disclosure  of 
payment  for  order  flow  practices  in  the 
broader  context  of  broker-dealer  order  . 
handling  practices  and  the  special 
relationship  that  already  exists  between 
a  broker-dealer  and  its  customer.'*  The 
components  of  the  Rules  include 
disclosure  at  the  time  an  account  is 
opened,  aimually  thereafter,  and  on  the 
transaction  confirmation. 

First,  the  Rules  adopted  today  require 
broker-dealers  to  inform  customers  in 
writing,  when  a  new  account  is  opened, 
about  the  dealer's  policies  regarding  the 
receipt  of  pajonent  for  order  flow, 
including  whether  payment  for  order 
flow  is  received;  and  a  detailed 
description  of  the  nature  of  the 
compensation  received.  As  discussed  in 
greater  detail  below,  the  new  Rule  and 
Rule  amendments  require  that  broker- 
dealers  provide  information  in  account 
opening  doctmients  about  order  routing 
decisions  in  orders  subject  to  payment 
for  order  flow,  including  an  explanation 
of  the  extent  to  which  unpriced  orders 
can  be  executed  at  prices  superior  to  the 
displayed  NBBO  at  the  time  the  order  is 
received.  Second,  the  Rules  adopted 
today  require  dealers  to  update  this 
information  and  to  provide  such 
information  annually  to  all  customers. 
Taken  together,  this  information  should 
assist  customers  in  assessing  the  quaUty 
of  trade  executions  they  receive  and 
encourage  broker-dealers  to  consider  the 
opportunity  for  price  improvement  in 
establishing  order  routing  arrangements. 
Finally,  the  Rules  adopted  today  require 
broker-dealers  to  indicate  on 
confirmations  whether  the  broker  or 
dealer  receives  payment  for  order  flow, 
and  the  availability  of  further 
information  on  request.  These  are 


^*  See  Market  2000,  supra  note  3,  Study  V  at  3- 

"  A  broker^lealer's  duty  to  seek  to  obuin  best 
execution  of  customer  orders  derives,  in  part,  from 
the  common  law  agency  duty  of  loyalty,  which 
obligates  an  agent  to  act  exclusively  in  the 
principal's  best  interest  Restatement  2d  Agency 
section  387  (1958).  Thus,  when  an  agent  acts  on 
behalf  of  a  customer  in  a  transaction,  the  agent  is 
under  a  duty  to  exercise  reasonable  care  to  obtain 
the  most  advantageous  terms  for  the  customer. 
Restatement  2d  Agency  section  424  ( 1 958). 


described  in  greater  detail  below, 
beginning  with  the  scope  of  securities 
subject  to  the  Rules  and  the  types  of 
inducements  covered  by  the  Rules. 

A.  Securities  Subject  to  Disclosure 
Obligations  and  Definition  of  Payment 
for  Order  Flow 

1.  Securities  Subject  to  Disclosure 
Obligations 

As  proposed,  the  obligations  of  both 
Rule  llAcl-3  and  the  amendments  to 
Rule  lOb-10  were  limited  to  orders  in 
national  market  system  securities.  The 
Commission  requested  comment  on 
whether  both  Rules  should  be  extended 
to  Nasdaq  Small-Cap  and  OTC  Bulletin 
Board  Seciu-ities.'"  Commenters 
addressing  this  issue  supported  the 
inclusion  of  both  and,  accordingly,  the 
Commission  is  expanding  Rule  llAcl- 
3  and  amendments  to  Rule  lOb-10  to 
include  these  securities.  As  revised, 
both  Rules  would  include  "any  subject 
sectuity  as  defined  in  §  240.11Acl-2  or 
a  security  authorized  for  quotation  on 
an  automated  interdealer  quotation 
system  that  has  the  characteristics  set 
forth  in  Section  17B  of  the  Act  *  •  •."  " 

The  Commission  believes  that 
inclusion  of  these  securities  provides 
customers  with  the  best  picture  of  a 
broker-dealer's  policies  regarding  the 
routing  of  customer  orders  and  the 
receipt  of  payment  for  order  flow.  As 


'•  See  Proposing  Release,  supra  note  1,  58  FR  at 
52940  n.44  and  n.46.  Two  commenters  support  the 
inclusion  of  Nasdaq  Small<:ap  and  OTC  Bulletin 
Board  securities  in  the  Commission's  proposal.  One 
commenter  states  that  if  the  goal  of  disclosure  is  to 
provide  customers  with  as  much  information  as 
possible  to  make  an  informed  decision  regarding 
where  to  place  their  orders,  it  does  not  maiie  sense 
to  limit  the  disclosure  requirement  to  national 
market  system  securities  but  rather  the  requirement 
ahould  extend  to  Nasdaq  Small-Cap  and  OTC 
Bulletin  Board  securities. 

Two  exchanges  support  the  inclusion  of  options 
in  the  confirmation  disclosure  requirements.  One 
exchange  suggests  that  the  Commission  consider 
the  ramiRcations  that  payment  for  order  flow  may 
have  on  the  options  marketplace,  especially  once 
multiple  trading  of  options  is  taken  into 
consideration.  See  letter  from  Leopold  Korins, 
Chairman  and  Chief  Executive  Officer,  Pacific  Stock 
Exchange,  Inc.,  to  Jonathan  G.  Katz.  Secretarv,  SEC, 
dated  December  9, 1993.  The  Commission, 
therefore,  is  soliciting  comment  in  a  parallel  action 
today  on  whether  amendments  to  Rule  10b-10  and 
Rule  llAcl-3  should  extend  to  the  options 
markets.  See  Companion  Release,  supra  note  5. 

"The  OTC  Bulletin  Board  is  currently  the  only 
automated  quotation  system  that  has  the 
characteristics  set  forth  in  Section  1 7B  of  the  Act. 
See  litter  from  Margaret  H.  McFarland,  Deputy 
Secretary,  SEC  to  Richard  Ketchum,  Executive  Vice 
President,  National  Association  of  Securities 
Dealers,  Inc.  ("NASD  ").  dated  Dec  30, 1992.  The 
revision  to  Rule  llAcl-3  is  intended  to  cover 
securities  included  in  any  other  automated 
quotation  systems  at  such  time  as  the  Commission 
designates  them  under  Rule  15g-3(c)(5). 
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discussed  in  dw  Proposing  Relaase.>* 
the  practice  <rf  payment  tor  order  flow 
origiaatad  in  thm  OTC  market,  and  sinoe 
then  has  been  routinely  used  as  a 
competitive  tool  in  that  market. 
Payments  for  Nasdaq  and  OTC  Bulletin 
Boiard  stocks,  moreover,  are  generally 
greater  than  for  exchange- hsted  national 
market  system  securities.'"  Accordingly, 
the  Commission  believes  that  the 
disclosure  protections  should  be 
extended  to  the  OTC  market 

2.  Definitioo  of  Payment  for  Order  Flow 

As  proposed.  Rule  lOb-1 0(e)(9) 
defined  payment  for  order  flow  broadly, 
to  include  all  forms  or  arrangements 
compensating  for  directing  order  flow. 
The  Commission  received  23  comment 
letters  addressing  the  scope  of  the 
definition.  The  majority  of  these 
commeaters  were  supportive  of  the 
Commissiao's  efforts  and  agreed  that 
non-cash  inducements  for  wder  flow  are 
economically  equivalent  to,  and  have 
the  saew  eftsct  ee,  cash  payments  for 
order  flow.  Opponents  of  the  proposed 
definition,  which  include  most  of  the 
exchanfss.  argued  that  rebates  and  fsa 
reductions  are  structurally  diffisrent 
from  other  cash  payments  and  should  be 
excluded  from  "monetary"  payment  for 
order  flow.**  The  Commission  has 
considered  ail  the  comments,  and  for 
the  reasons  discussed  below,  believes 
that  the  Hems  enumerated  in  Rule  10b- 
10(e)(g)  eppropiiately  include 
arrangements  involving  payment  for 
order  flow.^* 

Rule  10b-10(eHO)  defines  peyment  for 
order  flow  to  include  any  monetary 
payment,  service,  property,  or  any  other 
benefit  that  results  in  remuneration, 
compenaetkin  or  consideration  to  a 
broker  or  dealer  in  return  for  the  routing 
of  customer  orders.  Broker-dealers 
should  examine  order  routing 
arrangements  carefully,  with  a  view 
toward  determining  whether  the  firm 
has  received  some  form  of  remuneration 
as  a  result  of  routing  orders  to  that 
market  As  noted,  payment  for  order 
flow  inclades  non-monetaiy 


■•Sm  Paopoaiac  IUImm.  fupia  nou  1.  SS  111  at 
52031. 

>*5m  id.,  ss  FS  M  szeas  arts. 

**Ti  I  ml  wrtiinii  Mfytht  »nlUc»cMh 
payiMalik  an  «McbHti  chM«M  and  fsM  ««  fiM 
with  Dm  CoMiiMiM  pwsMMl  to  Kula  1 9b-(  uo^OT 
tlM  Ad  Mrf  «••  MMv  W  piMic  MconL  Tb*  htaw 
Yoffc  mack  t  itini  CNYSS")  aMad  thai  uoUka 
•xcbanga  ba  MMCtMiaa.  aaatafs  do  noi  I 
to  brokaai  iar  Ma  af  tkair  aarvicaa:  4 
U  oo  "iaa"  to  diaoMMt.  tka  NY8B  «|uaa  thM  a  la 
J1.I-J.  ,  —  Tipjiit  ,,y  liaiilaillj  hmraw  «^" 

two  practical.  Saa  Soar  fnai  |MMa  B.  Buck.  Sairiar 
Vka  Hmkdmt  and  Saaalaii.  NTSI.  to  lonMhaaC. 
Kau.  Sacattaqr.  sac.  dalad  Oaeaaahar  «.  leea. 
ai  In  iha  (^anpankto  hfaaaa.  dH  CMHiiMtoa  la 

ilafinltion  of  pajmaA  lar  aadv  IWw. 


compensation,  such  as  clearing  services 
or  reciprocal  order  svrapping 
artangements.  It  is  the  Commission's 
view  that  HMnetary  and  non-monetary 
induoaraents  are  alternative  methods  of 
payment  to  attract  order  flow  and  ere 
economically  equivalent."  As  such, 
non-cash  remuneration  is  as  likely  to 
influence  the  broker's  order  routing 
dectsion  as  cash.  In  addition,  as  is  the 
case  with  monetary  pajrmmts,  the 
customer  is  unlikely  to  be  aware  of 
many  of  these  practices.  Thus,  the  net 
effect  of  non-monetary  arrangements  is 
not  appreciably  different  than  that  of 
monetary  peyment  for  order  flow. 
Therefore,  the  Commission  concludes 
that  non-monetary  payment  for  order 
flow  should  be  included  in  the 
definition  and  should  be  subject  to  the 
regulatory  treatment  set  forth  in  the 
proposal. 

Payment  for  order  flow  also  includes 
any  credit,  rebate,  or  discount  against 
execution  fees  that  exceeds  the  fee 
charged  for  executing  the  order.''  It  is 
the  Commission's  view  that  although 
SRO  fee  schedules  are  reviewed  by  the 
Commission  under  section  19(b)  of  the 
Act  and  appear  in  the  Fedenl  t^^Her. 
the  connection  between  these  fee 
arrangements  and  a  member  firm's  order 
routing  practices  may  not  be  known  or 
apparent  to  that  firm's  customers. 
Moreover,  it  Is  possible  for  an  «y/~Kangi» 
to  adjust  its  fee  ■/■K«w4nV  Iqt  members 
routing  orders  to  provide  the  eoonomic 
equiv^nt  of  payment  for  order  flow. 
The  existence  of  such  remuneratioa  to 
the  firm,  whether  in  the  form  of 
monetary  payments  or  other  benefits, 
should  bis  disclosed  directly  to 
ctistomers.'* 


"  See.  e^..  nnducamaau  ior  Ordar  Flow."  A 
Rapoti  to  tba  Board  of  Gavamors.  NASD.  July  IMl: 
aaa  ajao  pnrimmI  MartMt  Syitaiu  HaafiO^a,  topn 
notoll. 

"  Tbua.  payaaaol  far  ardar  flow  would  laciMda  a 

*" 1 m  In  -- hirh  an  airrhiim  rharpai  IS 

canu  par  ordar  but  oOan  a  K.0O  par  ordar  cradit 
for  a^anqr  erdara.  wtrich  can  ba  uaad  to  ofbat  olhar 
feaaJMOwd  — thatawhanga  Saa  a^^  Saeutftlaa 
Exohanaa  Act  lalaaaa  Na  12377  (May  27.  tM3L  M 
FR  Sisee  (ApproviiM  NYSE  practicaW oOvti^a 
ratMte  on  avery  MoalT  ordar  (VOO-<2O90  ahaiaa) 
dalivarad  ria  SuparOol  and  axacutad  by  tha  NYSE 
•padaUat).  Hewawar.  poyoMM  for  ordar  flow  wa«(d 
not  includa  fM  anaaiJMnaali  in  wtek  tha  awtafa 
nat  charge  far  awanitiwg  tha  ordar.  aaar  any 
dlacount.  rabate.  or  cradit.  i*  greater  than  tara 

'*  A*  Initially  propoead.  "paymant  for  ordar  flow" 
wa*  doAaed  aa  "any  campanaatioB  racalTad  from 
any  brokar-daalar  (Includii^  markal  makars). 
•xchanga  aaatrihart.  «r  aau^aaaaa  to  wUcfa  a  brokar- 
daalar  loutoa  raaleanari  ardara  for  anacathm. 
Including:  Maoafary  payfaaafa,  laaaarch,  pittducla 
oraarvicaa*  •  *  dtaoo— la  aad  rabataa.  or  any 
other  raducttoa  «(  or  cMdk  agaiBai  any  fM.  axpaua 
or  other  flM^riai  ebMfBttai  of  Mm  bralMr  ar  daaiar 

In  raaaenaa  to  eeonanta.  tha  Coamriaaioa  liaa 
cUriflad  *at  fha  daflaitton  of  paymaai  for  ordar 
flow  Indudaa  diaoeuola.  nbalaa.  cradhs.  or  olhar 


B.  New  Account  and  Annual 
Dtscnsuns 

The  Commission  is  adopting  Rule 
1  lAcl-3  to  require  broker-dealers  to 
provide  to  customers  information 
regarding  their  payment  for  order  flow 
practices  when  a  new  account  is  opened 
and  to  all  customers  annually.  The 
Commission  is  modifying  the  Rule  to 
require  a  description  of  the  broker- 
dealer's  policies  for  determining  where 
to  route  customer  orders  that  are  subject 
to  payment  for  order  flow  absent 
specific  instructions  from  customere, 
includiog  a  description  of  the  extent  to 
which  orders  can  be  executed  at  prices 
superior  to  the  NBBO. 

In  sum.  the  revised  Rule  requires 
broker-dealers  to  disclose  %i^iethflr  they 
receive  payment  for  order  flow.  If  any 
type  of  paymeot  for  order  flow  is 
received,  tlw  broker-deaier  must  provide 
a  detailed  description  of  the  nature  of 
the  compenaatian  received  and,  as 
discussed  below,  information  about  the 
routing  of  wn^wcified  orden  and 
whether  thoee  orders  can  be  executed  at 
prices  better  tlian  the  NBBO  at  the  time 
the  order  is  reoeived. 


1.  Order  Routing  and  Best  Execution 

To  the  extent  that  market  center 
structiues  differ  materieliy  in  the 
opportunity  far  unpriced  orders  to  be 
exectited  at  prices  that  are  sopeiiar  to 
the  NBBO,  the  receipt  of  payntent  for 
order  flow  could  be  viewed  as 
improperly  affecting  a  dealer's 
determination  regarding  where  to  route 
customer  orders  and  the  dealer's  ability 
to  satisfy  its  best  execution  (^ligation,  if 
the  dealer  does  not  provide  as  good  an 
overall  opportunity  for  best  execution  as 
it  would  without  the  payment  far  order 
flow.»  In  particular,  this  could  happen 
when  deafen  decide  to  route  orden  to 
a  market  center  which  does  not  provide 
an  opportunity  tot  price  improvement, 
akfaou^  other  fectm  such  as  the  size 
of  die  order,  speed  of  execution,  and  the 
costs  and  difficulty  associated  uith 
achieving  best  execution  in  a  particular 
market  may  negate  this  coiu:lu8ion.>* 


fw  amaganaau  only  to  tba  oxieat  that  each 
dijoounti  axcaad  Iha  fM  chaigad.  In  additloo.  tha 
Cotnmiaaloo  has  darifiad  that  payaent  for  order 
flow  received  from  a  ruglrtarad  aacuf itiaa 
aMociition  i«  alao  aubi^ct  to  tha  diadoaura  rulaa. 
The  Compantoo  RalaMa  lolicit*  commoat  an 
whether  tba  dafinkioa  of  payment  for  order  flow 
(hould  ba  expanded. 

»  See  MoHort  MOO.  ati^n  note  3.  Study  V  at  4. 

>•  A«  ftatad  ia  (ha  Seoomf  fipport  OR  Boni; 
Securitiet  ActMtfet, 

(WhUal  fatakara  ha«a  ool  baao  bald  by  tha 
CommlMion.  the  Mlf-regulatory  organization*  or  iha 
couru  tn  nn  ah«nliit«  ra^iilraanant  oif  arhfarlng  the 
most  favorable  price  on  each  ordar  (J  Jwjhal  haa 
been  required  ia  that  the  brokar  andaavor.  aaiag  dua 
diligence,  to  obtaio  the  beat  execution  poaaible 


The  Commission  noted  in  the  Proposing 
Release  that  broker-dealers  are  under  a 
duty  to  seek  the  "best  execution"  of 
their  customer's  orders.*'  Broker-dealers 
accepting  remimeration  from  a  market 
center  for  directing  order  flow  to  that 
market  center  are  still  obligated  to  fulfill 
their  duty  of  best  execution  to  their 
customers. 2«  The  Commission 
understands  that  most  firms  that  pay  for 
order  flow  guarantee,  at  a  minimum, 
executions  at  the  NBBO.  As  stated  in  the 


given  all  the  facts  and  circumstances.  These  factors 
include,  among  other  things,  the  size  of  the  order, 
the  trading  characteristics  of  the  security  involved, 
the  availability  of  accurate  information  affecting 
choices  as  tu  the  most  favorable  market  in  which 
execution  might  be  sought,  the  availability  of 
technological  aids  to  process  such  data,  the 
availability  of  economic  access  to  the  various 
market  centers  and  the  costs  and  difficulty 
associated  with  achieving  an  execution  in  a 
particular  market  center. 

See  Second  Report  on  Bank  Secxiritiet  Activilies: 
Comparative  Regulatory  Framework  Regarding 
Brokerage-Type  Serrices  97-fl«,  n.233  fFeb.  3,  • 
1977).  as  reprinted  in  H.R.  Rep.  Na  145, 95th 
Cong..  1st  Sees.  2333  (Conmi.  Print  1977). 

Furthermore,  the  Commission  has  stated  that  "the 
creation  of  lothar)  explicit  obligation(s)  upon 
broker-dealers  would  in  no  way  limit  a  broker's 
existing  duty  to  seek  to  obuin  best  execution  of  his 
customers'  orders."  SEC.  Status  Report  on  the 
Development  of  a  l4ationaI  Market  System. 
Securities  Exchaitge  Act  Release  No.  15671  (Mar. 
22.  1979),  44  FR  20360  (April  4.  1979)  ("Status 
Report")  (citing  Restatement  2d  Agency  section  424 
(1958)). 
"  See  Proposing  Release,  supra  note  1  at  n.24. 
As  a  general  matter,  the  duty  of  "best  execution"  . 
refers  to  the  duty  of  the  broker  to  seek  to  execute 
a  customer's  order  in  the  best  available  market  See 
Section  llA(a)(l)(C)(iv)  of  the  Act.  15  U.S.C  78k- 
l(a)(l)(C)(iv)(1988):  Securities  Exchange  Act 
Release  No.  26870  (May  26,  1989),  54  FR  23963, 
23966  n.51  Uune  5,  1989  ("Multiple  Trading  of 
Standardized  Options  Release  ").  See  alto  Market 
2000,  supra  note  3,  Study  V.  In  its  purest  form,  best 
execution  can  be  thought  of  as  executing  a 
customer's  order  so  that  the  customer's  total  cost  or 
proceeds  are  the  most  favorable  under  the 
circumstances.  See  Market  2000  Concept  Release, 
supra  note  3,  note  57  and  accompanying  text 

'•A  broker-dealer's  duty  to  seek  best  execution  of 
customer  orders  derives  frotn.  among  other  sources, 
the  common  law  agency  duty  of  loyalty,  which 
obligates  an  agent  to  act  exclusively  in  the 
principal's  best  interest  The  Commission  noted  in 
the  Proposing  Release  its  concern  that  the 
ivailability  of  payments  in  return  for  order  flow 
commitments  may  influence  the  evaluation  by  a 
tiroker -dealer  of  the  R>ost  advantageous  market  or 
market  maker  to  whom  to  route  its  customer  order, 
(ndeed.  some  opponents  of  the  practice  of  payment 
for  order  flow  believe  that  acceptance  and  retention 
of  payments  by  brokers  from  market  makers 
constitute  a  breach  of  duty  not  permitted  under 
igency  common  law.  See  Restatement  2d  Agency 
tection  388  (1958).  While  the  Commission  is 
cnncemed  about  a  broker-dealer's  fiduciary  duty  to 
ieek  to  obtain  the  best  execution  for  its  customer. 
It  believes  that  bulk  order  routing  based,  in  part,  on 
'Jie  receipt  of  payment  for  order  flow  is  not.  in  and 
af  itself,  a  violation  of  thoae  duties.  Disclosure  of 
payment  for  order  flow,  moreover,  could  help 
inform  customers  and  negate  the  concern  that 
customers  are  unable  to  evaluate  whether  they 
receive  inferior  executions  due  to  undisclosed 
rebates.  See  Securities  Exchange  Act  Release  No. 
19047  (Sept  14, 1982).  47  FR  41896  (Sept  21, 
1982). 


Proposing  Release,  such  so-called  quote- 
derived  executions  in  many  ways  are 
not  materially  different  from  automated 
execution  systems  operated  by  the 
regional  exchanges  for  years.  While 
automated  execution  systems  offer  fast 
and  assured  executions  to  customers, 
orders  sent  to  an  exchange  for  manual 
handling  and  orders  sent  to  an  OTC 
dealer  for  manual  (or  in  some  cases 
automated)  handling  may  have  a  greater 
opportunity  for  an  execution  between 
the  spread  than  do  orders  that  are 
routed  to  a  quote-based  automated 
execution  system.** 

The  Commission  traditionally  has 
concluded  that  a  broker-dealer  routing 
customer  orders  for  automated 
execution  could  satisfy  its  best 
execution  obligations  so  long  as  the 
broker-dealer  assesses  periodically  the 
quality  of  competing  markets  to  ensure 
that  its  order  flow  is  directed  to  markets 
providing  the  most  advantageous  terms 
for  its  customers'  orders.'*'  Nevertheless, 
the  Commission's  staff  recently  has 
warned  against  presiuning  that 
guaranteed  executions  at  the  best  bid  or 
offer  always  will  satisfy  the  broker- 
dealer's  best  execution  duties  for  small 
orders  in  listed  securities.^'  For 
example,  as  a  general  matter,  trades  in 
listed  securities  routed  to  an  exchange 
will  be  exposed  to  other  public  orders 
or  interest  in  the  trading  crowd,  with 
the  possibility  that  the  order  may 
receive  a  price  that  is  better  than  the 
existing  quotations  (so-called  "price 
improvement").  Most  regional 
exchanges,  for  example,  have 
incorporated  order  exposure  features 
into  their  small  order  routing  and 
execution  systems  with  a  view  toward 
offering  price  improvement." 


"See  Proposing  Release,  supra  note  1.  58  FR  at 
52941  n.  59.  The  footnote  cites  several  studies  in 
this  regard:  C  Lee,  Purchase  of  Order  Flow  and 
Favorable  Executions:  An  intermarket  Comparison 
(1991);  T.  Mclnish  and  R.  Wood,  Price  Discovery, 
Volume  and  Regional/Third  Market  Trading  (Feb. 
1992);  M.  Bloom  and  M.  Goldstein,  Displayed  and 
Effective  Spreads  by  Market  (Dec.  1992). 

"•See  Status  Report,  supra  note  26.  See  also 
Market  2000.  supra  note  3,  Study  V  at  1  n.8; 
Multiple  Trading  of  Standardized  Options  Release, 
supra  note  27,  54  FR  at  23973  n.  127;  and  Securities 
Exchange  Release  Act  Nos.  17583  (Feb.  27,  1981), 
46  ¥R  15713.  15715  n.  16  (Mar.  9,  1981);  and  15926 
Oune  15,  1979),  44  FR  36912,  36923  n.l  18  (June  6, 
1979). 

'•  Market  2000,  supra  note  3.  Study  V  at  4. 

"  Id.  This  feature  by  itself,  however,  rarely 
provides  an  execution  between  the  spread.  Most 
regional  exchanges  program  their  automatic 
execution  systems  to  ensure  that  customer  orders 
receive  a  price  at  the  NBBO  or  better,  and  the 
specialist  Is  provided  an  opportunity  to  improve  the 
price.  The  Philadelphia  Stock  Exchange  ("Phlx") 
does  not  have  such  a  feature  in  its  automatic 
execution  system,  although  the  Commission  has 
recommended  for  years  that  it  be  included.  See 
Market  2000,  supra  note  3,  Study  V  at  4  n.19; 
Proposing  Release,  supra  note  1, 58  FR  at  S293S 


The  Commission  believes  that  the 
possibility  for  price  improvement,  while 
not  the  exclusive  factor,  bears  on  the 
question  of  whether  a  broker-dealer  is 
fulfilling  its  duty  to  seek  best  execution, 
especially  when  payment  is  received  by 
the  broker-dealer  in  return  for 
guaranteeing  order  flow.33  Although  it 
may  be  impractical  for  a  broker  or  dealei 
that  handles  a  heavy  volume  of  orders 
to  make  an  individual  determination 
regarding  where  to  route  each  order  it 
receives,  the  broker  or  dealer  must  use 
due  diligence  to  seek  the  best  execution 
possible  given  all  facts  and 
circiunstances.  The  Commission 
believes  a  broker  or  dealer  must  assess 
whether  the  order  flow  in  the  aggregate. 
is  receiving  best  execution  and  that  a 
broker-dealer  must  not  allow  a  payment 
or  an  inducement  for  order  flow  to 
interfere  with  its  efforts  to  obtain  best 
execution.  Accordingly,  in  hght  of  a 
broker-dealer's  obUgation  to  assess 
periodically  the  quahty  of  the  markets 
to  which  it  routes  paclcaged  order  flow 
absent  specific  instructions  from 
customers,  the  Commission  does  not 
believe  such  a  broker-dealer  violates  its 
best  execution  obligation  merely 
because  it  receives  payment  for  order 
flow. 

In  this  connection,  the  Commission 
has  taken  several  steps  recently  to 
expand  the  opportunity  for  customer 
market  orders  to  be  executed  at  prices 
better  than  the  NBBO  at  the  time  of 
receipt,  including  proposal  of  a  Rule  to 
require  limit  order  price  protection  in 
Nasdaq  National  Market  securities.** 
Nevertheless,  considerable  differences 
among  market  centers  exist  today. 
Accordingly,  consistent  v«rith  these  steps 
to  help  customers  understand  pavment 
for  order  flow  practices,  and  to  facilitate 
fair  competition  among  exchange  and 
non-exc:hange  market  centers,  the 
Commission  beUeves  that  it  is 
appropriate  to  require  broker-dealers  to 
disclose  to  customers  their  policies 
regarding  where  they  route  imspecified 
orders  that  are  subject  to  payment  for 


n.28;  Market  2000  Concept  Release,  supra  note  3 
57  FR  at  32595  n.53;  Securities  Exchange  Act 
Release  Nos.  27013  (July  7. 1989)  54  FR  30298  n.2 
(July  19,  1989);  22750  (Dec.  31,  1985).  51  FR  799. 
801  (Jan.  6,  1986);  20350  (Nov.  4. 1983),  48  FR 
51722,  71723  n.10  (Nov.  10, 1983);  19858  Oune  9. 
1983).  48  FR  27872.  27873  (June  17,  1983);  and 
19372  (Dec.  23, 1982).  47  FR  58287,  Technical 
Appendix,  n.l 2  (Dec  30,  1982). 

*'  Because  executions  of  market  orders  tor  listed 
stocks  in  an  exchange  market  include  the 
possibility  for  a  price  between  the  quotes,  the  staff 
has  concluded  that  the  existence  of  this  possibility, 
even  if  the  price  is  not  actually  miproved.  can  be 
a  factor  in  determining  whether  beH  execution  has 
been  sought.  Market  2000.  supra  note  3,  Study  V. 

>«  See  Securities  Exchange  Act  Release  hfo.  34753 
(Sept  29.  1994),  59  FR  50866  (Oct  6,  1994). 
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order  flow.^  This  provision  requires  a 
description  of  the  extent  to  which 
orders  so  routed  can  be  executed  at 
prices  superior  to  the  NBBO  at  the  time 
the  order  is  received.  Dealers  should 
explain,  in  simple  terms,  whether  the 
market  center  to  which  they  route 
unspecified  orders  executes  orders  to 
purchase  or  sell  at  the  NBBO  and 
whether  it  provides  an  opportunity  for 
execution  at  prices  superior  to  the 
NBBO.>» 

2.  Annual  Disclosare 

Several  commenters  opposed  annual 
disclosure  because  it  would  duplicate 
the  account  opening  disclosure  and 
suggested  that  the  Commission  require 
additional  disclosure  only  upon  a 
material  diange  in  the  firm's  poUcies. 
The  Commission  is  retaining  the  annual 
disclosure  requirement  because  it 
believes  this  will  serve  to  remind 
customers  that  evaluation  of  a  dealer's 
services  involves  more  than  a 
comparison  of  commission  rates  and  to 
encourage  broker-dealers  to  continue  to 
evaluate  the  quality  of  service  they 
receive  from  market  centers  from  which 
they  receive  payment  for  order  flow. 

3.  Quantification  of  Monetary  Payment 
for  Order  Flow 

Over  20  commenters  addressed  the 
proposed  requirement  that  broker- 
dealers  iniorm  customers  annually 
about  the  aggregate  amount  of  monetary 
compensation  received  for  routing  order 
flow.  The  majority  oppose  the  inclusion 
of  any  aggrsigate  value  requirement 


"  A*  iwiMd.  paragraph  (aXZ)  of  tba  Rula  would 
raqulre  btokar-dMilara  to  provide  infonnation 
concaming  tha  brokar  daalar's  policie*  for 
rialainilaiin  wfaara  to  routa  cuatomar  ordart  that  ara 
subtact  to  paynMQl  lot  ordar  How  abaant  apacific 
inatructiona  ban  cualoinara,  including  a 
doacriplion  of  liw  astant  to  which  ordart  can  be 
exaculad  at  pricaa  auparior  to  the  NBBO. 

>*  By  the  Mm*  of  the  Rule,  tbia  diadoaura  would 
be  liinitad  to  ordara  that  are  aubtact  to  paymem  for 
order  flow. 

" Several braiiar-tfaalara  argue  that  dlKloture  of 
aggregala  aaotMMa  ol  aionatary  order  flow  would  be 
mialaadina  to  cuatomara.  One  coimnantar  voiced 
concema  loal  invaatora  who  tranaact  buiinaaa  In 
mutual  funda  or  optiont  would  be  misled  by 
diacloaura  which  only  derivea  from  equity  order 
How.  Othafa  baliava  that  even  equity  cuatomat*  are 
likely  to  be  mialad  haciauaa  payment  derivea  frtm 
large  numbera  of  the  farokar'i  own  or  other 
cuatoraer'i  orders  directed  to  vartou*  markatplaoaa 
which  amf  ba  uaraiatad  to  that  particular 
cuatooiar'a  bnaiaaaa  vrith  the  broker -dealer.  Still 
othara  baliawa  tlMt  auch  diacloaura  may  lead  to  the 
miapercaptioa  that  iovaaton  ara  being 
diaadvantaged. 

It  ibould  ba  noted  that  the  aana  commeatars 
opposing  aggravate  dia<:loaura  of  monatary 
coropanaation  alao  oppoaa  the  CoounUaion't 
propoaal  rajarriing  cooArmation  dladoaui*  of 
monetary  cwnpaoaation  S»n  infra  Section  m.C 
(CuatoaMrCaoTtniiation  Sutamanu).  In  cootraat. 
•OHM  OHHBHIart  auggeat  quantiflcatioo 
raqulramanta  axtead  to  noa-monalary  inducamants 
for  order  (low  and  to  intamallaatioD. 


The  Commission  has  determined  to 
solidt  further  comment  on  this  issue  in 
the  Companion  Release  because  it 
believes  that  aggregate  information 
provides  useful  information  to 
customers  to  evaluate  the  megnihi/y  of 
payment  for  order  flow  practices  and 
whether  such  payments,  taken  as  a 
whole,  might  affect  adversely  order 
routing  determinations.  As  discussed  in 
the  Companion  Release,  the 
Commission  has  determined  to  solicit 
further  oomment  on  this  issue  in 
conjimction  wdth  its  proposal  to  require 
valuation  of  all  forms  of  payment  for 
order  flow  because  disclosure  of 
monetary  p3y'ment  for  order  flow 
without  similar  disclosures  regarding 
non-monetary  payment  for  ortlBr  flow 
and  internalization  could  mislead 
investors  or  foster  non-monetary 
payments  or  internalized/affiliate 
practices. 

C.  Customer  Confirmation  Statements 

As  proposed,  amended  Rule  10b- 
10(a)(7)(iii)  >"  required  customer 
confirmations  to  disclose  whether  any 
payment  for  order  flow  has  been 
received  for  a  national  market  system 
security  and  the  amount  of  any 
monetary  payment,  discount,  rebate  or 
reduction  of  fee.  More  than  30 
commenters  expressed  concern  about 
the  proposed  requirement  that  broker- 
dealers  disclose  on  customer  order 
confirmations  the  amount  of  any 
monetary  payment,  discount,  rebate  or 
reduction  of  fee  received  in  connection 
with  a  transaction  in  a  national  market 
system  security.  Most  of  these 
commenters  considered  this 
unworkable.^ 


"Currently,  the  ComntiMion't  connrmation 
disclosure  rule.  Rule  lOb-10  under  the  Act.  raquiraa 
that  confinnationa  sent  to  customers  for  agency 
transactions  disclose  the  "price"  of  the  security 
purchased  or  sold  by  the  customer,  as  well  aa  IIm 
remuneration  paid  to  the  broker -dealer  by  the 
customer  in  this  trade.  Rule  lOb-10  also  requlrea 
brokar -daalars  to  diacloae  the  source  and  amount  of 
any  other  remuneretian  received  in  coiuiection  with 
a  transaction.  In  most  tranaactions.  however,  tba 
Rule  pennita  brokar-deaWna  merely  to  atate 
"whether  any  other  remuneration  hes  been  or  will 
be  received,"  and  to  fumiah  the  source  and  amount 
of  auch  other  remuneration  on  written  requaat. 

'*  Several  commenters  argue  that  specific 
confirmation  disclosure  Is  nearly  impoasible 
considering  that  brokers  have  a  variety  of 
arrangements  with  firms  which  often  include 
conditions,  tacfa  »»  requiring  a  minimum  amount 
of  order  flow  per  month  before  payments  begin: 
dinerent  rataa  for  low-priced  securities:  and 
graduated  payments  based  oo  dollar  volume  par 
month.  Others  argue  that  it  would  place  an  axtresie 
burden  on  recipient  broker -dealers  to  detenniBa 
that  amount  of  order  flow  received  for  eech  order 
in  time  for  a  confirmation.  Several  commantan  alao 
argue  that  apacific  ditcloaure  would  require  brakar- 
dealers  to  reprogram  computer  systems,  parform 
tracking  and  report  cash  paymenta.  and  that  aocfa 
expenses  are  diaproportioDately  high  in  ralatian  to 
the  potential  beneHts  to  customers.  Some 


In  re^wnse  to  commenters'  ooooBms, 
the  Cooimission  has  modified  the  Rule 
to  require  a  statement  on  order 
oonfinnations  that  payment  for  order 
flow  is  received  by  the  broker  or  dealer 
and  that  the  source  and  nature  of  the 
payment  for  order  flow  received  in 
connection  with  the  particular 
transaction  vrill  be  furnished  upon 
written  request  of  the  customer.**  The 
Commission  has  determined  to  allow 
broker-dealers  to  conform  the  statement 
to  the  firm's  practices,  for  instance, 
specifically  noting  that  it  limits  the 
receipt  of  payment  for  order  flow  to 
market  orders  only,  if  appUcable. 
Because  the  definition  of  payment  for 
order  flow  includes  non-monetary  forms 
of  paymeol  for  order  flow,  broker- 
dealers  will  be  expected  to  include 
those  forms  of  compensation  in 
preparing  confirmations  and  to  provide 
the  nature  and  source  of  the 
compensatioB  upon  written  request  The 
Commission  believes  that  the  Ride,  as 
modified,  retains  informative  disclosure 
to  investors.**  The  Commission 
recognizes  that  information  on  the 
con&ination  may  not  communicate  all 
information  of  interest  to  investors 
about  payment  for  order  flow  or  the 
quality  of  order  execution.  The  role  of 
the  retailed  disclosures  on  the 
confirmation  is  more  limited  and  is 
intended  fo  inform  customers  about  the 
existence  of  payment  for  order  flow 
practices  and  to  confirm  that  which  the 
customer,  if  interested,  already  should 
know  about  the  broker's  order  handling 
practices  as  a  result  of  the  new  account 
and  annual  disclosure  statements. 

rv.  Alternative  Pn^Msals 

The  Commission  also  solicited 
comment  in  the  Proposing  Release  on 
ahemative  approaches  to  regulating  the 
practice  of  payment  for  order  flow,  flu 
Commission  invited  commenters  to 
address  such  altenuitives  as  banning 
payment  for  order  flow  and  requiring 
the  brt^r-dealers  to  pass  payment  for 


commantan  racommand  a  generic  diacloaura 
ttatamant  which  would  eliminate  the  high  coat  of 
tystama  rhangaa.  yet  still  inform  the  customer  as  to 
the  receipt  of  payment  for  order  flow.  Another 
concern  raiaad  b^  opponenta  of  the  Commiaaion'a 
proposal  is  thai  paymant  is  given  for  an  agpiifMiae 
of  orders  directad  to  a  particular  market  ranlf  aad 
doea  not  attach  to  a  particular  order. 

^  In  the  Codipanian  Ralaeae,  the  Commiaaion 
solicits  comment  on  whether  broker-dealers  abould 
be  required  to  provide  ranges,  on  confirmations,  of 
monetary  and  non-monetary  payment  for  order  flow 
received  and  quantification  of  internalization/ 
affiliate  pcacticea  on  a  per  share  baais.  See 
Companion  Ralaaaa,  $upra  note  5. 

*'  The  Cooanisaion,  however,  is  proposing  in  a 
parallel  action,  to  require  quantificatfon  of 
monetary  and  noa-sxmatary  (»mpenaation  and 
internalization.  Id. 


order  flow  through  to  their  customers.*^ 
and  directing  securities  markets  to 
(xmvert  quotations  to  decimal-based 
pricing  from  the  current  one-eigth 
fractions.  The  Commission,  however, 
has  determined  that  these  approaches 
are  not  the  appropriate  regulatory 
response  at  this  time. 

A.  Banning  Payment  for  Order  Flow 

The  Commission  believes  disclosure 
is  the  appropriate  response  to  the  issue 
raised  by  payment  for  order  flow.  The 
Commission  does  not  believe  that  all 
payment  for  order  flow  arrangements 
are  against  the  customer's  best  interest 
and  must  be  banned  per  se  as 
compromising  a  broker's  duty  to  seek 
best  execution  of  the  customer's  order.*' 
For  example,  it  is  unclear  what  harm 
lurks  in  specialists'  or  market  makers' 
payment  for  order  flow  practices  if 
impriced  orders  are  subject  to  a 
meaningful  opportunity  for  price 
improvement,  or  if  other  benefits  are 
provided  to  the  customer  due  to  the 
dealer's  ability  to  use  the  payments. 
Additionally,  the  disclosures  required 
by  the  new  Rule  and  Rule  amendments 
should  mitigate  concerns  opponents 
may  have  that  investors  are  unaware  of 
a  broker-dealer's  order  routing  practices. 

An  outright  ban  at  this  time, 
moreover,  would  represent  a  radical 
change  to  the  industry  where  the 
payment  of  cash  or  its  monetary 
eouivalent  has  become  widespread.**  In 
addition,  banning  payment  for  order 
flow  has  associated  workability 
problems. ♦»  If  the  practice  of  cash 
pa3m)ent  for  order  flow  were  banned, 
because  it  is  only  one  of  many  forms  of 


"  No  conunenlera  fully  supported  the  altomative 
of  passing  paymeola  through  to  customers.  Three 
commentera.  howavei.  oppose  the  alteroative  and 
argue  that  the  acoaomic  advantages  of  order  flow 
paymenu  already  benefit  customers  of  retail  firms 
in  the  form  of  lower  commission  rates.  Moreover, 
soma  argue  compulaory  remission  of  payments  may 
be  administratively  burdenaome  for  brokers  and 
difficult  to  enforce  due  to  the  difficulty  in  allocating 
direct  payments  for  particular  orders. 

*>  See  NASD  Rulea  of  Fair  Practice,  Art.  m. 
section  1.  Intarpratation  of  the  Board  of  Governors 
on  Execution  of  Retail  Transactions  in  the  Ovar- 
The-Countar  Market;  and  Section  llA(a)(l)(D)  of 
the  Act.  15  U.S.C  1 78k-l(a)(lXD)  (1988).  Broker- 
dealers  alao  hare  obligations  under  the  "shingle 
theory,"  wtiich  ataias  that  a  dealer  who  engages  in 
biisineas  impliedly  repreaenta  that  he  will  deal 
fairly  with  the  public  and  in  accordance  with  the 
standards  of  the  profession.  See  SEC  v.  Great  Lake 
Equities  Co..  755  F.  Supp.  211  (E.D.  Mich.  Sept.  4. 
1990);  and  N.  Woltson.  R.  Phillips  S  T.  Russo, 
Begulation  of  Broken,  Dealers  and  Securities 
MarteUf  2.10,  at  2-51  (1977). 

*'*  Some  commentats  tivor  a  complete  ban  on 
payment  for  order  flow;  others  favor  a  ban  on  cash 
payments  only. 

**  Opponents  of  a  ban  argue  that  payment  for 
order  flow  is  not  illegal  or  unethical  and  that 
banning  paynient  for  order  flow  would  poae  serious 
workability  problems  regarding  banning  some,  but 
not  all,  practices. 


No.  211  /  Wednesday.  November  2.  1994  /  Rules  and  RegulaUons  55011 

Commission  imderstands  the  markets 
have  undMtaken  a  study  of  the  costs 
and  benefits  of  changing  the  current 
display  mechanisms.*^  The  Commission 
looks  forward  to  the  prompt  completion 
of  the  SRC  study  and  the  ultimate 
implementation  of  revised  pricing 
procedures.  While  it  is  currently  unclear 
how  decimalization  would  affect 
payment  for  order  flow  practices,  the 
Commission  will  monitor  the  progress 
of  such  endeavors  and  is  prepared  to 
reconsider  the  Rules  adopted  today,  and 
even  to  rescind  them  if  decimal  pricing 
or  other  reforms  render  payment  for 
order  flow  obsolete. 


inducement  for  order  flow,  the 
Commission  has  every  reason  to  believe 
that  an  attendant  increase  in  related 
"soft"  inducements  for  order  flow  or 
internalization  of  order  flow  would 
follow.*«  Moreover,  it  would  be 
impractical  to  attempt  to  ban  solely  soft 
practices  (everything  except  monetary 
payment  for  order  flow);  such  practices 
are  difficult  to  monitor  and  industry 
participants  would  find  alternative 
avenues  for  acccHnplishing  the  same 
result  The  Commissitn  will  continue  to 
monitor  developments  and  will 
consider  additional  regulatory  steps  if 
necessary  to  ensure  the  protection  of 
investors. 

B.  Decimal  Pricing 

The  Commission  also  solicited 
comment  on  adopting  a  decimal-based 
system  for  the  pricing  and  reporting  of 
ail  securities  for  which  transactions  are 
rep'orted.  Some  commenters  believe  that 
payment  for  order  flow  is,  in  effect,  a 
reduction  in  the  spread  that  a  market 
maker  charges  for  executing  a  pre- 
determined package  of  order  flow. 
Under  this  view,  if  the  NBBO  is  20  bid 
and  20  Va  offered,  these  commenters 
view  the  payment  of  two  cents  a  share 
for  order  flow  as  little  more  than  an 
indication  that,  in  effect,  a  maricet  maker 
is  willing  to  buy  at  20.02  and  wilUng  to 
sell  at  20.23.  Accordingly,  these 
commenters  believe  that  if  a  decimal 
pricing  system  were  adopted,  market 
makers  could  more  easily  comp>ete  by 
narrowing  their  displayed  quotes, 
resulting  in  reduced  incentive  to  pay  for 
order  flow.  Others  question  whether  the 
availability  of  decimals  would,  in  fact 
eliminate  payment  for  order  flow 
because  market  makers  still  only  may 
want  to  pay  for  certain  types  of  orders 
(e.g.,  a  diverse  group  of  small  market 
•orders)  and,  as  a  result,  may  not  lower 
their  published  quotes. 

The  Commission  believes  that 
decimal  pricing  is  the  logical  next  step 
for  the  markets  to  pursue  to  improve  the 
transparency  of  the  mailcets  and  provide 
opportunities  for  narrower  spreads.*^ 
Indeed,  as  an  interim  measure,  the 
Commission's  staff  called  for  the 
markets  to  move  to  pricing  in  Vioths  in 
the  near  future.*"  In  this  regard,  the 


**Tbe  Commission  recognizea  that  in  urging  a 
complete  ban,  soma  coirunentars  are  looking  to 
address  a  potential  conflict  of  interest  that  they 
believe  affects  a  dealer's  ability  to  meet  iu  fiduciary 
duties  to  customers  and  provide  a  level  playing 
field  for  exchange  and  OTC  markets  in  exchange 
listed  stocks^ 

*'  See  Uarket  2000,  supra  note  3,  Study  IV  at  S- 
9. 

"In  January  1994.  the  Division  recommended  the 
adoption  of  a  Vi»th  of  a  dollar  increment  as  a 
transitional  step  leadii^  to  decimal  pricii«.  See  id. 
at  9. 


V.  hiq>lemeetation  Date 

The  Commission  is  setting  April  3, 
1995  as  the  implementation  date  for 
both  the  amendments  to  Rule  lOb-10 
and  Rule  llAcl-3.  Thus,  for  orders 
received  or  trades  effected  on  or  after 
April  3, 1995,  all  customer  confirmation 
statements  must  contain  the  new 
disclosures  required  by  Rule  lOb-10,  as 
mtxlified  today.  For  all  new  accounts 
opened  on  or  after  April  3, 1995.  the 
disclosures  required  by  Rtile  llAcl-3 
will  be  in  effect.  For  existing  accounts, 
the  disclosures  required  by  Rule  llAcl- 
3  should  be  made  to  customers 
beginning  with  the  first  commercially 
reasonable  date  after  April  3, 1995,  but 
in  no  e\-ent,  later  than  April  3, 1996.  For 
example,  if  a  firm  provides  annual 
disclosure  statements  in  January  of  each 
year,  the  disclosures  ^ould  be  made 
beginning  with  the  January  1996 
account  statement.  If  the  firm  provides 
quarterly  statements,  the  disclosures 
should  be  made  beginning  with  the  July 
1995  account  statement. 

The  April  3.  1995  date  was  selected 
to  provide  firms  with  four  months  to 
make  the  necessary  systems  and  forms 
changes  to  prepare  for  the 
implementation. 


«»On  June  22,  1994.  the  Subcommittee  on 
Telecommunications  and  Finance  of  the  House 
Committee  on  Energy  and  Commerce  held  a  beari.i)^ 
regarding  decimal-based  pricing  and  unlisted 
trading  privilagea.  Panelists  included:  Richard 
Ketchum.  Executive  Vice  President  and  Chief 
Operating  Office.  NASD:  Edward  Kwalwasaer. 
Executive  Vice  President  tcx  Regulation,  NYSE. 
Nicholas  Giordano.  President  and  Chief  Executive 
Officer,  f>hlx;  and  Brandon  Becker.  Dtector. 
Division  of  Market  Regulation.  SEC.  Congressman 
Markey  and  the  panelists  discussed  decin«l  pricing 
and  moving  to  sixteenths  as  an  interim  measure. 
Congressman  Marke>-  asked  the  self-regulatory 
organirations  ("SROs")  to  undertake  a  joint  study, 
to  be  completed  by  January  1995,  of  the 
implications  of  moving  to  sixteenths  (as  well  aa 
decimal  pricing)  and  the  costs  and  benefiu 
associated  with  the  move.  All  of  the  SRO  panelisu 
agreed  to  participate  in  the  study.  The  Unlisted 
Trading  Privileges  Act  of  1994  and  Revietf  of  the 
SEC's  Market  2000  Study:  Hearings  Before  the 
Subcomnt.  on  Telecommunications  and  Finance  of 
the  House  Comm.  on  Energy  and  Commerce,  103d 
Cong..  2d  Seas.  (1994). 
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VI.  Competition  Finding* 

Section  23(a)(2)  of  the  Act  ^  requires 
the  Commission  in  adopting  rules  under 
the  Act,  to  consider  the  anti-competitive 
efliects  of  such  rules,  if  any,  and  to' 
balance  any  impact  against  the 
regulatory  beneHts  gained  in  terms  of 
furthering  the  purposes  of  the  Act.  The 
Commission  beheves  the  proposed 
Rules  will  enhance  competition  among 
brokers,  dealers,  and  market  centers, 
consistent  with  the  goals  of  Section  llA 
and  23(a)  of  the  Act.  Several 
commenters  raised  concerns  that  the 
Rules,  as  proposed,  would  require 
substantial  systems  changes  and 
therefcre.  would  increase  the  costs  of 
doing  business  which  would  be  passed 
on  to  customers.  The  Commission  has 
modified  the  portion  of  proposed  Rule 
10b-10(a)(7)(iii)(B)  requiring 
individualized  confirmation  disclosure 
of  and  the  amounts  of  monetary 
payment  for  order  flow  received.  The 
Rule,  as  adopted,  may  eliminate  the 
need  for  individualized  disclosures  and 
for  the  quantification  of  payment  for 
order  flow.  The  Commission  intends  to 
evaluate  these  issues  further  in 
connection  with  its  Companion  Release 
soliciting  comment  on  amendments  to 
Rule  lOb-10  and  Rule  llAcl-3(a)(2).»' 
The  Commission  has  considered  Rule 
1 1  Ac1-3  and  amendments  to  Rule  10b- 
10  in  light  of  the  standard  cited  in 
Section  23(a)(2)  and  believes  that 
adoption  of  the  Rules,  as  modified,  will 
not  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

VII.  Conclusion 

The  Commission  believes  that  Rule 
llAcl-3  and  amendments  to  Rule  10b- 
10(a)(7))iii)  and  lOb-lO(e)  will  provide 
relevant,  uniform  disclosure  to 
customers  regarding  details  of  their 
order  executions.  It  is  the  Commission's 
view  that  the  Rule  and  Rule 
amendments  will  enhance  investor 
protection  and  further  competition  for 
retail  orders  by  enabling  customers  to 
evaluate  better  the  markets  to  which 
their  orders  are  routed.  The  Commission 
further  believes  that  broker-dealers  can 
make  the  necessary  systems  and  forms 
changes  to  comply  with  the  Rules,  as 
amended,  with  limited  resource  and 
systems  changes.  The  Commission 
recognizes,  however,  that  the  extent  and 
nature  of  the  modifications  depends 
upon  the  current  capabiUties  of  each 
firm.  Nevertneless,  the  Commission 
recommends  that,  as  necessary,  broker- 
dealers  that  need  to  make  systems 


changes  evaluate  their  progress  as  the 
implementation  date  approaches  and 
make  adjustments  as  appropriate  to 
ensure  a  smooth  transition  to  the 
enhanced  disclosure  of  payment  for 
order  flow. 

VIII.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

The  Commission  has  prepared  a  Pinal 
Regulatory  Flexibility  Analysis 
("FRFA")  regarding  Rules  lOb-lO  and 
llAcl-3,  in  accordance  writh  5  U.S.C. 
604.  The  FRFA  notes  the  potential  costs 
of  operational  and  procedural  changes 
that  may  be  necessary  to  comply  with 
the  Rule.  A  copy  of  the  FRFA  may  be 
obtained  by  contacting  ]iU  W. 
Ostergaard.  Attorney,  Branch  of  the 
National  Market  System,  Oflice  of 
Market  Supervision,  Division  of  Market 
Regulations.  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW. ,  Mail 
Stop  5-1.  Washington,  DC  20549. 

List  of  Subjects  in  1 7  CFR  Part  240 

Brokers  and  dealers.  Registration  and 
regulation.  Securities. 

Text  of  the  Amendments 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  amends  Part 
240  of  Chapter  U  of  Title  1 7  of  the  CkxJe 
of  Federal  Regulations  to  read  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  general  authority  citation  for 
part  240  is  revised  to  read  as  follows: 

Aulbority:  15  U.S.C  77c.  77d,  77g,  77j. 
77»,  77e«e,  77ggg,  77nnn.  778m,  77m.  78c. 
78d.  781.  78j.  78/,  78m.  78n.  78o.  78p.  78q. 
788.  78w,  78x,  76ll[d].  79q.  79t.  80a-20,  80a- 
23.  80a-29.  80a-37.  80b-3,  80b~4  and  80b-ll. 
unless  otherwise  noted. 


••15U.S.C78M«)(2). 
*  *  See  CompdAioB  Ral 


I.  supra  note  &. 


2.  By  amending  §  240.10b-10  by 
redesignating  paragraph  (a)(7)(iii)  as 
paragraph  (a)(7)(iv),  adding  paragraphs 
(a)(7)(iii)  and  (e)(9),  and  revising 
paragraph  (a)(8)  to  read  as  follows: 

S240.10b-10    Confirmation  of  transactions. 

(a)*   *   • 

(7)*   •   • 

(iii)  For  a  transaction  in  any  subject 
seciuity  as  defined  in  $  240.1  lAcl-2  or 
a  security  authorized  for  quotation  on 
an  automated  interdealer  quotation 
system  that  has  the  characteristics  set 
forth  in  Section  17B  of  the  Act  (15 
U.S.C  78q-2),  a  statement  whether 
payment  for  order  flow  is  received  by 
the  broker  or  dealer  for  transactions  in 
such  securities  and  that  the  source  and 
nature  of  the  compensation  received  in 
connection  with  the  particular 


transaction  will  be  furnished  upon 
written  request  of  the  customer;  and 

(8)  If  he  is  acting  as  principal  for  his 
own  account.  (i)(A)  If  he  is  not  a  market 
maker  in  that  security  and,  if,  after 
having  received  an  order  to  buy  from 
such  customer,  he  purchased  the 
security  from  another  person  to  offset  a 
contemporaneous  sale  to  such  customer 
or,  after  having  received  an  order  to  sell 
from  such  customer,  he  sold  the  security 
to  another  person  to  o^set  a 
contemporaneous  purchase  from  such  a 
customer,  the  amount  of  any  mark-up, 
mark-down,  or  similar  remuneration 
received  in  an  equity  security;  or 

(B)  In  any  other  case  of  a  transaction 
in  a  reported  security,  the  trade  price 
reported  in  accordance  with  an  efiective 
transaction  reporting  plan,  the  price  to 
the  customer  in  the  transaction,  and  the 
difference,  if  any,  between  the  reported 
trade  price  and  the  price  to  the 
customer. 

(ii)  In  the  case  of  a  transaction  in  an 
equity  security,  whether  he  is  a  market 
maker  in  the  security  (otherwise  than  by 
reason  of  his  acting  as  a  block  positioner 
in  that  security). 

(e)*  •  • 

(9)  Payment  for  order  flow  shall  mean 
any  monetary  payment,  service, 
property,  or  other  benefit  that  results  in 
remuneration,  compensation,  or 
consideration  to  a  broker  or  dealer  from 
any  broker  or  dealer,  national  securities 
exchange,  registered  securities 
association,  or  exchange  member  in 
return  for  the  routing  of  customer  orders 
by  such  broker  or  dealer  to  any  broker 
or  dealer,  national  securities  exchange, 
registered  securities  association,  or 
exchange  member  for  execution, 
including  but  not  limited  to:  research, 
clearance,  custody,  products  or  services: 
reciprocal  agreements  for  the  provision 
of  order  flow;  adjustment  of  a  broker  or 
dealer's  unfavorable  trading  errors; 
offers  to  participate  as  underwriter  in 
public  offerings;  stock  loans  or  shared 
interest  accrued  thereon;  discounts, 
rebates,  or  any  other  reductions  of  or 
credits  against  any  fee  to,  or  expense  or 
other  financial  obligation  of,  the  broker 
or  dealer  routing  a  customer  order  that 
exceeds  that  fee,  expense  or  financial 
obligation. 

3.  Section  240.1  lAcl-3  is  added  to 
read  as  follows: 

f  240.11  Ac1-3    Customar  account 
iMte  wants. 

(a)  No  broker  or  dealer  acting  as  agent 
for  a  customer  may  effect  any 
transaction  in,  induce  or  attempt  to 
induce  the  purchase  or  sale  of,  or  direct 
orders  for  purchase  or  sale  of,  any 


subject  security  as  defined  in 
§  240.11Acl-2  or  a  security  authorized 
for  quotation  on  an  automated  inter- 
dealer quotaticHi  system  that  has  the 
characteristics  set  forth  in  section  17B  of 
the  Act  (15  U.S.C  78q-2),  unless  such 
broker  or  dealer  infionns  such  customer, 
in  writing,  upon  opening  a  new  account 
and  on  an  annual  basis  diereafter,  of  the 
following: 

(1)  The  broker's  or  dealer's  policies 
regarding  receipt  of  payment  for  order 
flow  as  defined  in  §  240.10b-10(e)(9), 
bom  any  broker  or  dealer,  national 
securities  exchange,  registered  seciuities 
association,  or  exchange  member  to 
which  it  routes  customers'  orders  for 


execution,  including  a  statement  as  to 
whether  any  payment  for  order  flow  is 
received  for  routing  customer  orders 
and  a  detailed  description  of  the  nattue 
of  the  compensation  received;  and 

(2)  The  broker's  or  dealer's  policies 
for  determining  where  to  route  customer 
orders  that  are  the  subject  of  payment 
for  order  flow  as  defined  in  §  240.10b- 
10(e)(9)  absent  specific  instructions 
from  customers,  including  a  description 
of  the  extent  to  which  orders  can  be 
executed  prices  superior  to  the  best  bid 
or  best  offer  as  defined  in  §  240.1  lAcl- 
2. 

(b)  Exemptions.  The  Commission, 
upon  request  or  upon  its  ovm  motion, 
may  exempt  by  rule  or  by  order,  any 


broker  or  dealer  or  any  class  of  bn^rs 
or  dealers,  security  or  class  of  securities 
bom  the  requirements  of  paragraph  (a) 
of  this  section  with  respect  to  any 
transaction  or  class  of  transactions, 
either  unconditionally  or  on  specified 
terms  and  conditions,  if  the  Commission 
determines  that  such  exemption  is 
consistent  with  the  pubic  interest  and 
the  protection  of  investors. 

By  the  Commission. 

Dated:  October  27, 1994. 
Jonathan  G.  Katx, 
Secretary. 

IFR  Doc.  94-27109  Filed  11-1-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

ptolaaM  No.  34-34903;  FN*  No.  87-30-04] 

RIN3236-AQ00 

Intemailzed/Afflllata  PractlcM, 
Paymant  for  Order  Fkm  and  Order 
Routtng  Practices 

AOENCY:  Securities  and  Exchange 

Conunission. 

ACTION:  Proposed  rulemaking. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  to  revise  its 
rules  governing  disclosure  to  customers 
by  broker-dealers  of  practices  related  to 
the  routing  of  order  now,  including 
payment  for  order  flow,  internalization 
of  order  flow,  and  affiliate  practices. 
The  proposed  amendments  are  intended 
to  provide  customers  with  more  useful 
information  in  evaluating  the  quality  of 
executions. 

DATES:  Comments  should  be  submitted 
on  or  before  December  15, 1994. 
AOORESSES:  Interested  persons  should 
submit  three  copies  of  their  written 
data,  views  and  opinions  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549,  and  should  refer 
to  File  No.  S7-30-94.  All  submissions 
will  be  made  available  for  public 
inspection  and  copying  at  the 
Conunission 's  Public  Reference  Room, 
Room  1024,  450  Fifth  Street,  NW.. 
Washington  DC  20549. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jill  W.  Ostergaard,  202/942-3197, 
Attorney.  Office  of  Market  Supervision, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission 
(Mail  Stop  5-1).  450  5th  Street,  NW., 
Washington  DC  20549. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

The  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
is  proposing  to  amend  its  rules 
governing  disclosure  of  broker-dealer 
payment  for  order  flow  and  the  practice 
of  executing  orders  as  principal  or 
routing  orders  to  an  afnliated  broker- 
dealer  or  exchange  specialist 
("internalized/affiliate  practices").  Rule 
lOb-10  (17  CFR  240.10b-10)  and  Rule 
llAcl-3  (17  CFR  240.11Acl-3)  under 
the  Securities  Exchange  Act  of  1934 
("Act").  As  described  below  and  in  a 
related  release,  both  payment  for  order 
flow  and  intemalized/affiUate  practices 


have  been  the  subject  of  extensive 
debate. ' 

The  proposed  Rule  amendments 
regarding  payment  for  order  flow  also 
are  intended  to  enhance  disclosure  to 
customers  of  compensation  their  broker- 
dealer  may  receive  from  market  centers  ^ 
in  return  for  routing  customer  orders  to 
them  for  execution.^  The  amendments 
would  require  broker-dealers  receiving 
payment  for  order  flow  to  provide 
customers  additional  information 
regarding  the  value  of  the  compensation 
received.  The  proposed  additional 
disclosures  would  include,  for  monetary 
payment  for  order  flow,  the  range  of 
payments  received  on  a  per  share  basis 
and  on  an  aggregate  basis  annually,  and 
for  non-monetary  payment  for  order 
flow,  an  estimate  of  the  range  of 
payment  for  order  flow  on  a  per  share 
basis  and  on  an  aggregate  basis 
annually.  These  disclosures  would  be 
required  when  a  customer  opens  an 
account,  on  an  annual  basis  thereafter, 
and  in  abbreviated  fashion  on  required 
confirmations.  The  proposed 
amendments  would  require  similar 
disclosure  with  respect  to  the  value  of 
order  flow  subject  to  internalized/ 
afliliate  practices. 

The  Commission  also  is  proposing 
that  broker-dealers  disclose  to  their 
customers  information  regarding  their 
order  routing  practices  generally.     . 
regardless  of  whether  they  receive 
payment  for  order  flow  or  engage  in 
internalized/affiliate  practices. 

The  proposed  amendments  regarding 
internalized/affiliate  practices  are 
intended  to  address  comments  the 
Commission  received  in  connection 
with  its  consideration  of  payment  for 
order  flow  practices  and  to  elicit  further 
discussion  regarding  their  implications. 
In  connection  with  the  Adopting     . 
Release,  six  commenters  indicated  that 
the  internalization  of  order  flow  by 
broker-dealers  presents  issues  similar  to 
those  commonly  associated  with 
payment  for  order  flow.  These 
commenters  argued  that  the  opportunity 
to  capture  the  spread  through 
internalized/affiliate  practices 
encourages  broker-dealers  to  execute 
orders  in  bouse  or  to  send  orders  to  an 
affihated  broker-dealer  or  exchange 
specialist.  At  the  most  basic  level,  under 
each  practice  the  broker-dealer  is 


■  See  Securities  Exchange  Act  Releaae  No.  34902 
(October  27. 1994)  ("Adopting  RelesM"). 

'  Ai  used  in  tiiis  release,  the  term  market  center 
includes  exchanges  and  dealers  acting  a*  market 
makers.  See  17  CFR  240.nAcl-2(a)(14)  (defining 
"reporting  market  center"). 

'The  Commission  is  also  soliciting  comment 
whether  certain  inducements  to  routing  order  flow 
should  be  included  In  the  definition  of  payment  bv 
order  flow. 


influenced  with  respect  to  where  it  will 
route  customer  orders. 

The  proposed  amendments  would 
require  broker-dealers  to  inform 
customers  on  new  account  and  annual 
disclosure  statements  whether  they 
execute  orders  as  principal  or  route 
those  orders  to  affiliated  firms.  These 
amendments  are  designed  to  provide 
customers  with  more  information  about 
firms'  order  routing  decisions, 
especially  in  light  of  changes  that  might 
result  from  requiring  additional 
disclosure  of  payment  for  order  flow 
practices. 

Finally,  the  proposed  rule 
amendments  would  extend 
confirmation  and  account  statement 
disclosure  of  payment  for  order  flow  to 
transactions  in  standardized  options. 

In  the  Adopting  Release  issued  today, 
the  Commission  adopted  reqviirements 
for  additional  disclosure  of  payment  for 
order  flow  practices.^  Commenters  are 
encouraged  to  review  the  Adopting 
Release  in  considering  the  amendments 
proposed  today.  The  discussion  that 
follows  describes  the  proposed 
amendments  and  solicits  views 
regarding  those  amendments. 

n.  Discussion 

A.  Definition  and  Quantification  of 
Payment  for  Order  Flow 

The  proposed  amendments  would 
require  broker-dealers  to  provide  more 
detailed  information  to  customers 
regarding  payment  for  order  flow.  The 
proposed  amendments  would  require 
broker-dealers  receiving  monetary 
payment  for  order  flow  to  disclose  the 
range  of  payments  received  on  a  per 
share  basis  and  the  aggregate  amount  of 
payment  for  order  flow  received  on  an 
aimual  basis,  and,  for  non-monetary 
payment  for  order  flow,  to  disclose  an 
estimate  of  the  range  of  non-monetary 
payment  for  order  flow  received  by  the 
broker-dealer  on  a  per  share  basis  and 
on  an  aggregate  basis  aimually. 

1.  Definition  of  Payment  for  Order  Flow 

The  Commission,  in  the  Adopting 
Release,  adopted  a  definition  of 
payment  for  order  flow  that  includes 
monetary  payments,  services,  property 
or  any  other  benefit  offered  for  order 
flow  that  results  in  remuneration  to  the 
firm  in  return  for  the  routing  of 
customer  orders  for  execution.  As 
discussed  below,  the  proposed 
amendments  would  establish 
definitions  of  monetary  and  non- 
monetary payment  for  order  flow, 
defining  monetary  payment  for  order 
flow  as  any  monetary  payment. 


'See  Adopting  Release,  supra  note  1. 


discoimt,  rebate  or  reduction  of  fee  to 
the  extent  that  the  payment,  discount, 
rebate  or  reduction  exceeds  the  fee 
chai^ged.  At  the  same  time,  however,  the 
Commission  is  concerned  that  other 
practices  used  by  market  centers  are 
designed  to  induce  broker-dealers  to 
direct  order  flow,  and,  therefore,  may 
present  issues  similar  to  those  practices 
currently  defined  as  payment  for  order 
flow  in  the  Adopting  Release.  The 
Conunission  is  soliciting  comment  on 
whether  to  expand  the  defirution  of 
payment  for  order  flow.  Specifically,  the 
Commission  is  considering  expanding 
the  definition  to  include  volume 
discounts,  rebates,  reductions  or  other 
inducements  for  order  flow,  even  if  not 
in  excess  of  the  execution  fee  charged 
by  a  market  center.'  Commenters  should 
specifically  indicate  which  practices 
should  be  included  in  the  definition  to 
provide  the  maximum  benefit  to 
investors  and  encourage  equivalent 
regulatory  treatment  among  competing 
market  centers  consistent  vdth  the 
purposes  of  the  Act. 

Tne  Commission  also  requests  the 
views  of  commenters  as  to  whether  a 
differential  in  fees  between  competing 
market  centers  should  be  considered  as 
the  economic  equivalent  of  payment  for 
order  flow  for  either  or  both  general 
disclosure  and  quantification  purposes. 
This  difi'erential  might  be  viewed  as 
affecting  the  order  routing 
determination  of  a  broker-dealer  in  a 
maimer  similar  to  payment  for  order 
flow. 

Commenters  also  are  asked  to  address 
why  payment  for  order  flow  should 
exist  in  certain  instances,  but  not  others, 
when  the  inducement  for  order  flow  to 
be  routed  to  one  maiicet  center  or 
another  is  identical  in  both  instances. 
For  example,  assume  that  one  market 
center  currently  pays  $.02  per  share  for 
order  flow,  while  a  competing  market 
center  charges  a  fee  of  $.05  per  share  to 
handle  customer  orders,  resulting  in  an 
overall  differential  of  $.07  per  share. 
Under  the  current  definition,  the  first 
market  center  would  be  deemed  to  be 
paying  for  order  flow,  quantified  as  $.02 
per  share.  Why  should  payment  for 
order  flow  be  deemed  to  no  longer  exist 
where,  as  a  result  of  a  $.02  per  share 
increase  in  costs  uniformly  incurred  by 
all  market  centers,  the  first  market 
center  simply  ceased  paying  for  order 
flow  in  favor  of  handling  customer 
orders  without  charge,  while  its 
competitor  proportionately  increased 
the  fees  charged  for  handling  customer 

'  Some  commenters  have  suggested  that  there  is 
no  distinction  between  cash  payment  for  order  flow 
and  these  Inducements.  See  "Inducements  for 
Order  Flow."  A  Report  to  the  Board  of  Governors. 
NASD.  July  1991. 


orders  to  $.07  per  share?  In  this 
instance,  the  first  market  center 
maintains  the  identical  differential  in 
terms  of  the  inducement  to  broker- 
dealers  to  direct  order  flow  to  the  first 
market  center,  as  opposed  to  the  second. 

In  a  related  manner,  commenters  are 
requested  to  indicate  whether  the 
proposed  quantification  of  payment  for 
order  flow  (discussed  more  fully  in  the 
next  Section)  accurately  reflects  the 
inducement  to  a  broker-dealer  to  route 
orders  to  a  particular  market  center.  For 
instance,  in  the  example  noted  above,  is 
the  amoimt  of  the  inducement  that 
should  be  disclosed  in  connection  with 
payment  for  order  flow  paid  by  the  first 
market  center  $.02  per  share,  as  would 
be  the  case  under  the  current  definition 
of  payment  for  order  flow  in  Rule 
llAcl-3,  or  does  the  $.07  per  share 
differential  more  accurately  reflect  the 
level  of  inducement  for  order  flow? 

2.  Quantification  of  Payment  for  Order 
Flow 

The  proposed  amendments  would 
establish  definitions  of  "monetary 
payment  for  order  flow"  and  "non- 
monetary payment  for  order  flow."  The 
term  monetary  payment  for  order  flow 
would  be  defined  in  section  10b- 
10(e)(10}  to  mean  "any  monetary 
payment,  discoimt,  rebate  or  reduction 
of  fee  to  the  extent  that  the  payment, 
discount,  rebate  or  reduction  exceeds 
the  fee  charged."  The  term  non- 
monetary payment  for  order  flow  would 
be  defined  in  section  10b-10(e)(ll)  to 
mean  "any  payment  for  order  flow 
received  other  than  monetary  payonent 
for  order  flow." 

The  Adopting  Release,  while 
requiring  additional  disclosure  of 
pajTnent  for  order  flow  practices,  does 
not  require  disclosure  of  the  amoimt  of 
any  payment  for  order  flow.  Certain  of 
the  proposed  amendments  to  Rule 
llAcl-3  would  focus  on  this 
disclosure.  For  monetary  payment  for 
order  flow,  the  broker-dealer  would  be 
required  by  Rule  llAcl-3(a)  (3)  and  (4) 
to  disclose  the  aggregate  amount  of 
monetary  payment  for  order  flow 
received  annually,  and  the  range  of 
monetary  payment  for  order  flow 
received  on  a  per  share  basis.  The 
proposed  amendments  to  Rule  llAcl- 
3(a)  (5)  and  (6)  would  require  broker- 
dealers  to  disclose  to  customers  at 
account  opening  and  annually 
thereafter,  an  estimate  of  the  aggregate 
value  of  non-monetary  payment  for 
order  flow  received  by  the  broker-dealer 
in  return  for  directing  order  flow  on  an 
aimual  basis,  and  an  estimate  of  the 
range  of  non-monetary  payment  for 
order  flow  received  on  a  per  share  basis. 


The  proposal  calls  for  an  estimate  of 
non-monetary  payment  for  order  flow, 
recognizing  that  precision  may  not  be 
possible.  To  the  extent  that  a  broker- 
dealer  finds  it  difficult  to  estimate  the 
per  share  value  of  non-monetary 
payment  for  order  flow,  the  Commission 
would  envision  permitting  the  broker- 
dealer  to  assume  the  value  of  the  non- 
monetary compensation  was  equal  to 
the  cash  per  share  payment  for  order 
flow  received  trom  the  same  source,  or, 
if  none,  similar  sources.  The  assumption 
would  be  that  a  broker-dealer,  in 
choosing  the  form  of  payment  for  order 
flow,  would  demand  a  value  that  is 
commensurate  with  the  amount  of  cash 
that  could  be  received  from  the  same  or 
comp>eting  market  maker  or  speciahst. 
Commenters  are  requested  to  identify 
alternative  methods  by  which  firms 
might  arrive  at  an  estimate  of  the  value 
of  non-monetary  payment  for  order 
flow.* 

The  proposed  rule  would  require  an 
estimate  of  the  range  of  non-monetary 
payment  for  order  flow  received  by  the 
broker-dealer  expressed  on  a  per  share 
basis.  To  comply  with  this  requirement, 
broker-dealers  would  be  expected  to  use 
the  estimate  required  by  Rule  llAcl- 
3(a)(5)  in  calculating  the  range  of  values 
to  be  disclosed.  The  proposed  rule 
would  recognize  expressly  that  the 
calculation  of  values  represents  an 
estimate.' 

The  Commission  also  is  proposing  to 
require  broker-dealers  who  receive 
payment  for  routing  orders  to  include 
information  on  the  confirmation. 
Proposed  Rule  10b-10{a)(7)(B)  would 
require,  for  any  monetary  payment  for 
order  flow  received,  confirmation 
disclosure  of  the  range  of  payments 
received  on  a  per  share  basis.  Proposed 
Rule  10b-10(a)(7)(iu)(C)  would  require, 
for  any  non-monetary  payment  for  order 
flow  received,  an  estimate  by  the  broker- 
dealer  of  the  range  in  value  of  non- 
monetary compensation  on  a  per  share 
basis.  Because  it  may  not  be  possible  to 
identify  immediately  after  execution 
which  orders  are  siibject  to  payment  for 
order  flow  arrangements  or  the  pro  rata 
value  of  a  specific  order,  the 
Commission  is  proposing  to  require 
disclosure  of  an  estimate  of  the  range  in 


*^Commenters  are  also  requested  to  indicate  the 
extent  to  which  valuations  may  vary  depending  on 
the  form  of  non-monetary  compensation  or  other 
factors,  and  whether  this  would  pose  problems  for 
estimating  and  disclosing  the  valuations. 

'  One  commenter  belie\-es  that  value  estimates  of 
non-monetary  compensation  may  be  based  on  fair 
value  as  determined  in  good  faith  by  the  ' 

management  of  the  broker-dealer.  See  letter  from 
Alan  B.  Levenson,  Fulbright  &  Jaworski  LLP.  and 
Ir\ing  M.  Pollack  (on  behalf  of  Herrog.  Heine.  ! 

Geduld,  Inc.).  to  Jonathan  G.  Katz.  Seoetary.  SEC.     ! 
dated  December  9. 1993.  i 
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value  of  compensatioD  that  ntay  have 
been  received,  stated  on  a  per  share 
basis.  Proposed  Rule  10b-10(a)(7)(iii) 
(B)  and  (C)  also  would  require,  for  any 
non-monetary  {Myment  for  order  flow 
received,  a  statement  that  the  nature  and 
source  of  such  compensation  will  be 
furnished  upon  written  request  of  the 
customer. 

In  crafting  the  proposed  amendments, 
the  Commission  is  mindful  of  the 
concern  that  requiring  quantification  of 
monetary  but  not  non-monetary 

Eayment  for  order  flow  could  result  in 
roker^dealers  moving  toward 
potentially  undisclosed  compensatory 
practices,  such  as  non-monetary 
payment  for  order  flow.*  Thus,  it  has 
sought  to  require  disclosure  of  non- 
monetary payment  for  order  flow 
similar  to  the  disclosure  requirements 
established  for  monetary  payment  for 
order  flow.  This  is  inten<tod  to  provide 
customers  with  equivalent  information 
to  evaluate  a  broker-dealer's  order 
routing  arrangements,  and  to  remove 
any  regulatory  disparity  between 
monetary  and  non-monetaiy  payments. 
The  Commission  invites  commenters 
to  address  whether  the  proposed 
amendments  would  accomplish  these 
goals,  ani'  whether  there  are  other  ways 
to  accompUsh  these  goals.  The 
Commission  specifically  requests 
comment  on  the  ability  of  broker-dealers 
to  determine  whether  a  non-monetary 
payment  is  in  return  for  otder  flow,  and 
their  ability  to  estimate  the  value  of  the 
various  forms  of  non-monetary 
payments. 

B.  Internalized/ Affiliate  Pmcticet 

Rule  llAcl-3,  as  adopted,  requires 
broker-dealers  who  receive  payment  for 
order  flow  to  disclose  their  policies  fta 
determining  where  to  route  orders  that 
are  subject  to  payment  for  order  flow 
absent  specific  instructions  from 
customers.  That  Rule  would  not 
expressly  require  broker-dealers  to 
provide  information  about  their  order 
routing  policies  if  instead  of  receiving 
payment  for  order  flow  in  return  for 
routing  orders,  they  simply  executed  the 
orders  for  their  own  account." 


'Soon  comiiMntart  aigu*  thai  trMting  monaUry 
Mul  noa-moiMtary  paymaot  for  or«kr  Oow 
diOmMiy  oaataa  aa  taoaadra  far  daalan  to 
raatrvctaf*  caah  paymaal  arransamanu  into 
payataMi  ia  kind. 

•la  miat  jmn,  HMtM-Mrvioa  bralMr-daakra, 
claaring  ftnaa.  aad  olbara  hava  aequlrad  laMMali  In 
«T»fftt(fff  aalia,  MttcMlvty  aa  laalaaal  aacteMM, 
aithwufc  laiwal  apadaltali  ao  tha  Haw  Yarii  Slock 
BadMOia  rNYSr^  and  Aaatican  Slock  ftKbMaa 
("Anml  aM  dBMalad  wtlh  Npaialn  Boa*.  Thaaa 
finna  tbaa  iwMa  mail  caaMHMr  ardati  far 
aoMCttUoo  to  Ifaair  alBIMad  apadaUaL  Saa  Divialoa 
of  Miriwi  aagntnttao.  Sacurtdaa  aad  Bxhai^a 
Commlialoa.  Mutat  2000:  An  BaamiimUim  of 


The  Commission  is  concerned  that 
intemalizad/affiliate  practices  may  raise 
questions  similar  to  payment  for  order 
flow  practices  regaroing  the  obligations 
of  brokers  to  their  customers,  su^  as 
whether  firms  that  internalize  order 
flow  are  providing  best  execution  of 
customer  orders.  *°  In  proposing  Ride 
llAcl-3  in  October  1993,  the 
Commissicm  invited  comment  on  the 
implications  of  these  practices  and 
whether  additional  disclosure  would  be 
desirable.^*  Seven  commenters 
addressed  intemalization/affiliate 
practices;  six  favored  a  regulatory 
response  "  and  one  opposisd  iL*^ 


Cu/TCfW  Equity  Market  DrvetopmenU  ()aa.  19S4) 
{"KkukM  TOOff).  Study  D  at  «  and  Exhibit  2S. 

Tha  Commiuion  recently  discuMad  the  potential 
Implicatioo*  of  Intamallzation  for  the  ttructura  of 
tha  natioaal  markat  ayatam  in  tha  context  of 
pronnaali  by  two  national  aacuritiaK  exchangaa  to 
aatablish  or  extend  markatplaca  program*  that 
might  bcilitate  intemaliration  practices.  See 
Sacuritiaa  Fxrhaina  Act  RalaaM  Noa.  3407S  Q4ay 
18. 19S4).  59  FR  27082  (May  25.  1M4)  (File  No.  SR- 
BSE-^«3-12):  344S3  (Auguat  5.  1994),  59  FR  41531 
(Auguat  12.  1994)  (File  No.  SR-CS&-94-06). 
Intemalizad/affiliate  practicas  also  wara  dimnaad 
In  Congraaa  tonal  haartngi  on  markat  alnictvra  a  faw 
montiis  aao  and.  aarllar  this  yaar.  the  Dlviston  ol 
Markat  Ragulattoo  diacuaaad  this  topic  in  its  Market 
2000  Report.  See  Mukat  2000.  Study  Q  at  9  and 
Exhibit  2S:  Ovwtighf  Hearing  on  the  Struotw*  of 
the  Uarketphee  with  a  Focue  on  the  l4aTkel  MOO 
HeportandthmUnUeledTtodingPTMI^Aclaf 
1994  Before  the  Subcoaun.  on  Telecoinmunkalkmt 
and  Finance  of  the  Houee  Conrni  on  Energy  and 
Comaterce.  103d  Cong..  2d  S«as.  (1994). 

>«  An  axtanaiva  discussion  of  the  "baal 
execution"  obUgatlon  appaan  in  tha  Adopting 
Raiaaaa  aa  wall  aa  the  ralaaaa  propoaiag  Rule 
llAcl-3  iDrMNnaant  Saa  Adopting  Rataaaa.  supra 
note  1  at  nn.2S-SS  and  accompanying  toxt 
Securitias  Kachaoga  Act  Riliasi  Na  S302S  (October 
S.  1993)  5a  FR  52934.  52937-S2938  (October  13. 
1993)  ("October  1993  Proposing  Reieass"). 

"  See /d.  St  n.38. 

"  Lattars  to  looathan  G.  Katx.  Sacratary.  SEC 
from:  lulaa  L  Wlntars.  Chiaf  Oparatiag  OfBoar. 
American  Stock  l^lwhanga  r'Amas^  dated 
Dacambar  21. 1993  ("Amax  kattar");  Rofaart  F.  Prloa. 
Managing  Director.  Alax.  Brown  a  Sona.  Inc.'.  datad 
DacaiBbat  23. 1983:  Gaoiga  A.  Brown.  Brown  S 
Company,  dalad  Dacambai  2. 1993:  )ohn  N. 
Tognino.  Exacutlva  Vice  PraaidanL  Capital  Markato 
and  liadi^.  Chariaa  Scb%Mb  a  Co.  Inc.  deted 
Deoambar  S.  1993:  Quia  A.  Hynaa.  Praaident.  SUM 
Straal  Brokaraga  Sarvlcaa.  lac.,  datad  Deoambar  1. 
1903  rSMa  Siraol  laUar"}:  and  Thomas  W.  Oagg. 
Sr..  Vtca  PraaidaBt.  Wbeet  First  Sacuritiaa.  Inc. 
datad  Noirambar  30. 199X 

Tha  AoMx  alatad  that  Intamaliiation  Impadaa 

Ea  diacovary  and  makaa  beat  aoMcutioa  Uaa 
ly.  and  boiMaa  intamaUaad  <»dtr  flow  ptiwtdaa 
tha  executing  ma  it  at  niakar  with  a  daalar  spraad  oa 
everv  inlanaliaad  tmda.  thaaa  la  Hnla  iacaoUva  far 
tha  daalar  to  narrow  tha  quatod  tpraad.  Saa  Aaww 
lattor.  Obo  farakaraga  Hub  arguad  that  iIm  failura  to 
regulate  intamaliiation  oaatas  a  compatltiva 
adVanlagator  large  integreted  ftrras.  See  Stato  Straal 
latter. 

"Thia  rommatitar  notod  that  in  an  a»rhanga 
anviranmaBt,  "Itaa  oootinnoiM  afRnnativa 
oblipilBBalmpaiidoaaxchangaaparialiataand 
the  aiKtian  type  trading  procaaa  iBharaoi  in  \ 
on  axchangM  UnM  the  axtoiM  to  wrtiich 
IntamaJintion  can  ba  arrompliabad."  See  letter 
from  Joha  L  PtagaraM.  Exacntiva  VIca  Prastdaot. 
Legal  AHiira  and  Trading  Sarvicaa,  Boaloa  Slock 


The  Commission  is  proposing  to 
amend  Rule  llAcl-3  to  require  broker- 
dealers  who  choose  to  internalize  or 
route  ordeis  to  affihated  cnganizations 
to  provide  information  about  this  policy 
parallel  to  the  information  that  Ride 
llAcl-3  requires  them  to  provide 
concerning  Uie  routing  of  orders  in 
return  for  payment  for  order  flow.  As 
defined  in  proposed  Ride  10b-10(e)(12). 
intemalized/amliate  order  routing 
practices  shall  mean  the  execution  of  an 
order  by  a  broker-dealer  as  principal,  or 
the  routing  of  an  order  by  the  broker- 
dealer  to  an  affiliated  broker-dealer  or 
exchange  member.  Specifically,  the 
amendment  to  Rule  llAcl-3(aK2) 
would  require  firms  to  disclose  their 
policies  for  determining  where  to  route 
customers'  orders,  absent  specific 
instructions  from  customers,  including 
whether  orders  are  executed  as 
principal,  orders  are  routed  to  an 
affiliated  broker-dealer,  or  to  an 
unaffiliated  broker-dealer  or  market 
center,  including  a  description  of  the 
extent  to  which  orders  can  be  executed 
at  prices  superior  to  the  NBBO. 

The  Commission  also  is  proposing  to 
extend  the  confirmation  and  accoimt 
statement  valuation  requirements  to 
internalized/affiliate  order  flow 
practices.  The  Commission  requests 
comment  on  this  aspect  of  the  proposed 
rule  and  the  ability  of  broker^dealers  to 
estimate  the  value  of  internalized/ 
affiliate  order  flow.  The  Commission 
realizes  that,  as  in  the  case  of  non- 
monetary payment  for  order  flow, 
precision  in  this  area  may  not  be 
possible.  Therefore,  the  Commission 
seeks  the  views  of  commenters  as  to 
whether  the  value  of  internalized  order 
flow  may  be  reasonably  approximated 
by  reference  to  the  monetary  amount  per 
share  that  a  broker-dealer  could  have 
received  for  such  order  flow  from  a 
competing  market  center,  or  by  other 
methods,  such  as  by  measuring  the 
diflierence  between  the  spread  received 
by  a  broker-dealer  enga^ng  in 
internalized/affiliate  practices  and  tha 
amount  that  the  broker-dealer  could 
have  received  for  the  order  flow  from 
another  market  center.'* 

The  Commission  invites  commenters 
to  address  whether  the  prt^Kwed 
amendment  would  provide  customers 
with  meaningful  information  and  would 
further  the  goals  of  section  1 1 A  of  the 
Act.  To  the  extent  that  they  beheve 


I  trading 


Exrhanga.  Inc.  to  {ooathan  C.  Katz.  Sacratary.  SEC. 
datad  Dacambar  10. 1903. 

■*Tha  Commission  is  coocamad  thai  to  thk  extant 
that  iiw  valaa  of  BKialary  and  tMnnnonaiary 
paymaol  far  ordw  Bow  are  quantifiad  but  the  vehia 
of  ordera  tm^ea  to  inlamaUzad/affiliaie  practicas 
are  iMl.  brokar  daafari  may  ba  anooucagad  to  engage 
in  tha  Utter  practicas  to  a  greater  degree. 


payment  for  order  flow  and 
internalized/affiliate  practices  should  be 
treated  differenUy  for  regulatory 
purposes,  commenters  are  requested  to 
indicate  why  concerns  with  respect  to 
internalization  are  less  compelling  than 
those  frequenUy  associated  with 
payment  for  order  flow  practices. 
Similarly,  the  Commission  recognizes 
that  the  unequal  regulatory  treatment  of 
internalized  order  flow  may  result  in  an 
increase  in  the  amount  of  customer 
orders  that  are  executed  directly  by  a 
broker-dealer  or  its  affiliates. 

C.  Order  Routing  Disclosure 

As  proposed.  Rule  llAcl-3(a)(2) 
would  retiuire  all  broker-dealers  to 
disclose  their  policies  for  determining 
where  to  route  customer  orders  absent 
specific  instructions  from  the  customer, 
as  well  as  a  description  of  the  extent  to 
which  orders  may  receive  price 
improvement.  If  adopted,  this  disclosure 
currently  required  under  Rule  llAcl-2 
would  be  required  for  all  orders, 
regardless  of  whether  the  broker-dealer 
received  payment  for  order  flow  or 
engaged  in  intemalized/6ffihate  order 
routing  practices. 

The  Commission  believes  that  the 
proposed  disclosure  of  order  routing 
practices  is  consistent  with  its  goal  of 
providing  customers  with  information 
to  enhance  their  ability  to  evaluate  the 
quality  of  execution  received,  and  to 
make  informed  decisions  with  resi}ect  to 
the  selection  of  broker-dealers.  Under 
Rule  lOb-10  of  the  Act,  the  Commission 
currently  requires  broker-dealers  to 
disclose  their  capacity  as  agent  or 
principal  with  respect  to  customer 
transactions,  the  agency  commission 
received  in  connection  with  a  particular 
transaction,  and  the  source  and  amount 
of  any  additional  remuneration  to  be 
received  in  connection  with  a 
transaction,  among  other  matters.'^  As  a 
result  of  these  disclosures,  investors 
have  a  better  understanding  of 
commissions  and  other  costs  associated 
with  the  execution  of  a  transaction.  The 
Commission  beUeves  that  proposed 
Rule  llAcl-3(a)(2)  will  further  facilitate 
the  ability  of  investors  to  understand 
order  routing  possibihties  and  the 
decisions  made  by  broker-dealers  in  this 
regard.  The  Commission  beUeves  that 
such  information  would  be  of 
significant  benefit  to  investors. 

For  example,  a  broker-dealer's 
decision  regarding  the  routing  of  orders 
involving  securities  listed  for  trading  on 
national  securities  exchanges  raises  the 
issue  of  price  improvement.  Ordeis  in 
such  securities  that  are  routed  to  certain 
exchange  fadhties  typically  will  receive 


an  opportunity  for  price  improvement. ■' 
while  similar  orders  routed  to  other 
market  centers — and,  currently, 
generally  with  respect  to  all  non-listed 
securities — may  forgo  this  possibility. 

In  addition  to  enhancing  the  ability  of 
customers  to  evaluate  the  costs  and 
benefits  of  a  broker-dealer's  order 
routing  determinations,  the  Commission 
believes  that  the  proposed  amendment 
to  Rule  llAcl-3(a)(2)  will  help  obviate 
some  of  the  difficulty  in  identifying 
those  practices  that  involve  conflicts 
between  the  interests  of  broker-dealers 
and  their  customers.  In  light  of  the 
cxtmplexity  and  the  perceived  economic 
similarity  between  payment  for  order 
flow  and  other  market  practices 
designed  to  induce  or  influence  order 
flow,  or  that  present  the  same 
concerns — such  as  internalization 
practices — the  Commission  believes  that 
the  requirement  that  all  broker-dealers 
disclose  their  order  routing  practices 
will  help  faciUtate  equal  regulation, 
reduce  investor  confusion,  and  further 
empower  investors  to  make  informed 
decisions  in  their  own  best  interests. 
Broker-dealers  making  disclosure  under 
the  proposed  rule  are  encouraged  to 
explain  how  their  order  routing 
determinations  are  in  the  overall  best 
interests  of  their  customers. 

Finally,  the  Commission  also  solicits 
the  views  of  commenters  regarding 
whether  the  disclosure  of  broker  and 
dealer  order  routing  poUcies  should  be 
set  forth  in  a  standardized  format  on  the 
confirmation  involving,  for  example, 
general  categories  of  order  routing 
practices  such  as  intemalized/affiUate 
order  flow,  order  flow  subject  to 
payment  for  order  flow,  and  order  flow 
routed  to  unaffiUated  market  centers, 
thereby  facilitating  customer 
understanding  and  ease  of 
comprehension. 

D.  Expanding  the  Scope  of  Covered 
Securities  to  Include  Standardized 
Options 

Rule  llAcl-3  does  not  apply  to 
exchange-traded  options.  AlUiough  the 
October  1993  Proposing  Release  did  not 
request  comment  on  whether  payment 
for  order  flow  disclosures  should  be 
extended  to  these  securities,  two 
exchanges  expressed  support  for  such  a 
change,  but  otherwise  no  comments 
were  received  on  this  subject."  In  Hght 


'»17CFR24aiOb-10. 


'"But  see  Adopting  Release,  supra  note  1,  at  n.33. 

•'One  exchange  suggested  that  the  Commission 
consider  the  ramifications  that  payment  for  order 
flow  may  have  on  the  options  marketplace, 
especially  once  multiple  trading  of  options  is  taken 
Into  consideration.  See  letter  from  Leopold  Korins, 
Chairman  and  Chief  Executive  Officer,  Pacific  Slock 
Exchange.  Inc.  to  Jonathan  G.  Katx,  Secretary.  SEC. 
dated  December  9. 1993. 


of  the  favorable,  albeit  limited 
comments,  the  Commission  proposes  to 
amend  Rules  llAcl-3  and  lOb-10  to 
include  standardized  options.  The 
Commission  particularly  invites 
comment  on  whether  the  disclosure 
requirements  would  result  in  unique 
problems  for  firms  effecting  transactions 
in  options. 

m.  Request  for  Comment 

The  Commission  invites  comment  on 
all  the  issues  raised  in  this  release 
including  expanding  the  definition  of 
payment  for  order  flow,  the  proposed 
amendments  to  Rule  lOb-10.  the 
amendments  to  Rule  llAcl-3  regarding 
disclosure  of  the  value  of  payment  for 
order  flow  and  intemalization/affiliate 
practices,  inclusion  of  standardized 
options,  and  other  approaches  that 
address  intemalization/affiliate 
practices  and  payment  for  order  flow, 
including  a  requirement  that  broker- 
dealers  describe  their  order  routing 
practices  for  all  orders. 

The  Commission  also  requests 
commenters  to  address  the  feasibiUty  of 
adopting  the  proposed  amendments  to 
become  effective  on  April  3, 1995,  the 
date  newly  adopted  Rule  llAcl-3  and 
amendments  to  Rule  lOb-10  are  to  take 
effect. 

In  addition  to  the  specific  requests  for 
comment  set  forth  above,  the 
Commission  requests  comment  on 
whether  the  proposed  mle  amendments, 
if  adopted,  would  have  an  adverse  effect 
on  competition  or  would  impose  a 
burden  on  competition  that  is  neither 
necessary  nor  appropriate  in  furthering 
the  purposes  of  the  Exchange  Act. 
Comments  on  the  inquiry  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities 
under  Section  23(a)(2)  of  the  Exchange 
Act 

IV.  Initial  Regulatory  Flexibility 
Analysis 

The  Commission  has  preparea  an 
Initial  RegiUatory  Flexibilitv  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
sec.  603  regarding  the  proposed  mles. 
The  following  summarizes  the 
conclusions  of  the  IRFA. 

The  IRFA  uses  certain  definitions  ot 
"small  entities"  adopted  by  the 
Commission  for  purposes  of  the 
Regulatory  FlexibiUty  Act  The  /Analysis 
notes  that  the  proposed  rule 
amendments  would  require  at  the  time 
an  account  is  opened  and  on  an  annual 
basis  thereafter,  broker-dealers  to 
disclose  their  policies  for  routing 
customer  orders  in  exchange  listed 
securities,  provide  the  range  of 
monetary  payment  for  order  flow 
received  on  a  per  share  basis  on  the 
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confirmation,  the  aggregate  value  of 
monetary  payment  for  order  flow,  an 
estimate  of  the  aggregate  value  of  non- 
monetary payment  for  order  flow  and 
internalized/affiliate  orders,  and  an 
estimate  of  the  range  of  non-monetary 
payment  for  order  flow  and 
internalized/affiliate  orders  received  by 
the  broker-dealer  on  a  per  share  basis  on 
the  confirmation.  The  proposals  could 
necessitate  changes  to  broker-dealer 
confirmation  systems  that  generally  do 
not  provide  that  specific  information 
now.  Broker-dealers  would  need  to  keep 
records  of  payment  for  order  flow  to 
fulfill  the  disclosure  requirements  of  the 
proposed  rule  amendments.  A  copy  of 
the  Initial  Regulatory  Flexibility 
Analysis  may  be  obtained  by  contacting 
Jill  W.  Ostergaard.  Attorney.  Office  of 
Market  Supervision,  Division  of  Maricet 
Regulation,  Securities  and  Exchange 
Commission,  Washington.  DC  20549, 
202/942-3197. 

V.  Text  of  the  Amendments 

List  of  Sub^ts  in  1 7  CFR  Pail  240 

Brokers;  Reporting  and  recordkeeping 
requirements;  Seciuities. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  par*  240  of  chapter  II  of  title  17 
of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURfTIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Autlrarity:  15  U.S.C  77c.  77d.  77g.  77j. 
778.  77e«e.  77ggg.  77nnn.  77««.  77ttt.  78c, 
78d.  78i.  78).  78i.  78m.  78n.  78o.  7ep.  78q. 
78s.  78w.  78x.  78yi(d).  79q.  791.  80»-20.  80a- 
23.  808-29.  80a-37.  80b-3.  80b-4  and  80b- 
11.  unless  otherwise  noted. 
•         •         •  .       •         • 

2.  By  amending  §  240.10b-10  by 
revising  paragraph  (a)(7)(iii),  and  adding 
paragraphs  (e)(10).  (e)(ll).  and  (e)(12)  tb 
read  as  follows: 

1 240.106-10    Conflnn«tk>n  of  transactions. 

(a)-  •   • 

(7)*  •   • 

(iii)  For  a  transaction  in  any  subject 
security  as  defined  in  §  240.11Acl-2,  a 
•ecurity  authorized  for  quotation  on  an 
automated  interdealer  quotation  system 
that  has  the  characteristics  set  forth  in 
Section  178  of  the  Act  (15  U.S.C.  78q- 
2).  or  a  standardized  option  as  defined 
lnS240.9b-l. 


(A)  A  statement  whether  payment  for 
order  flow  is  received  by  the  broker  (X^ 
dealer  for  transactions  in  such 
securities; 

(B)  For  monetary  payment  for  order 
flow  received,  the  range  of  payments 
received  for  such  securities  on  a  per 
share  basis  and  a  statement  that  the 
source  and  amount  received  in 
connection  with  the  particular 
transacticm  will  be  furnished  upcHi 
written  request  of  the  customer: 

(C)  For  non-monetary  payment  for 
order  flow  received,  an  estimate  of  the 
range  of  non-monetary  payment  iot 
order  flow  received  by  the  broker  or 
dealer  on  a  per  share  basis  and  a 
statement  that  the  nature  and  source  of 
such  compensation  will  be  furnished 
upon  written  request  of  the  customer; 
and 

(D)  A  statement  whether  transactions 
in  such  securities  are  subject  to 
intemaUzed/affiUate  order  routing 
practices  and  an  estimate  of  the  range  in 
value  of  such  order  flow  on  a  per  share 
basis,  and  that  additional  information 
will  be  furnished  upon  written  request 
of  the  customer;  and 

•  *•••. 

( 1 0)  Monetary  payment  for  order  flow 
shall  mean  any  monetary  payment, 
discount,  rebate  or  reduction  of  fee  to 
the  extent  that  the  payment,  discount, 
rebate  or  reduction  exceeds  the  fee 
charged. 

(11)  Non-monetary  payment  for  order 
flow  shall  mean  any  payment  for  order 
flow  received  other  than  monetary 
payment  for  order  flow. 

(12)  Internalized/affiliate  order 
routing  practices  shall  mean  the 
execution  of  an  order  by  the  broker  or 
dealer  as  principal,  or  the  routing  of  an 
order  by  the  broker  or  dealer  to  an 
affiliated  broker,  dealer,  or  exchange 
member. 

•  •        •        •        •        - 

3.  By  amending  §  240.1lAcl-*by 
revising  the  introductory  text  of 
paragraph  (a),  paragraph  (a)(2)  and 
adding  paragraphs  (a)(3)  through  (a)(8) 
to  read  as  follows: 

f24ai1Ac1-9    Customer  account 
statamants. 

(a)  No  broker  acting  as  agent  for  a 
customer  may  effect  any  transaction  in, 
induce  or  attempt  to  induce  the 
purchase  or  sale  of,  or  direct  orders  for 
purchase  or  sale  of,  any  subject  security 
as  defined  in  §240.11Acl-2,  a  security 


authorized  for  quotation  on  an 
automated  interdealer  quotation  system 
that  has  the  characteristics  set  forth  in 
section  17B  of  the  Act  (15  U.S.C  78q- 
2).  or  a  standardized  option  as  defined 
in  240.9b-l ,  unless  such  broker  or 
dealer  informs  such  customer,  in 
writing,  upon  opening  a  new  account 
and  on  an  annual  basis  thereafter,  of  thp 
following: 

(2)  The  broker's  or  dealer's  policies 
for  determining  where  to  route 
customers'  orders,  absent  specific 
instructions  from  customers,  including: 

(i)  A  statement  whether  the  broker  or 
dealer  executes  orders  as  principal, 
routes  orders  to  an  affihated  broker, 
dealer,  or  exchange  member,  or  to 
another  broker,  dealer,  exchange 
member,  or  an  exchange;  and 

(ii)  A  description  of  the  extent  to 
which  orders  in  such  securities  can  be 
executed  at  prices  superior  to  the  best 
bid  or  offer  as  defined  in  §  240.1  lAcl- 
2{aMl5); 

(3)  The  aggregate  amount  of  monetary 
payment  for  order  flow  as  defined  in 

§  240.10b-10(e)(10)  received  by  the 
broker  or  dealer  in  return  for  directing 
order  flow  on  an  annual  basis: 

(4)  The  range  of  monetary  payment  for 
order  flow  received  by  the  broker  or 
dealer  on  a  per  share  basis; 

(5)  An  estimate  of  the  aggregate  value 
of  non-monetary  payment  for  order 
flow,  as  defined  in  §  240.10b-10(e)(ll), 
received  by  the  broker  or  dealer  in 
return  for  directing  order  flow  on  an 
aimual  basis; 

(6)  An  estimate  of  the  range  of  non- 
monetary payment  for  order  flow,  as 
defined  in  §240.10b-10(e)(ll),  received 
by  the  broker  or  dealer  on  a  per  share 
basis; 

(7)  An  estimate  of  the  aggregate  value 
of  the  order  flow  of  internalized/affiliate 
order  routing  practices,  as  defined  in 
§240.10b-10(e)(12),  on  an  annual  basis; 
and 

(8)  An  estimate  of  the  range  in  value 
of  the  order  flow  of  intemahzed/af filiate 
order  routing  practices,  as  defined  in 

§  240.10b-10(e)(12)  on  a  per  share  basis. 
•        •        •        •        • 

By  the  Conunission. 

Dated:  October  27. 1994. 
Jonathan  G.  Katz. 
Secretary. 
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Station  Metro) 
RESERVATIONS:    202-523-4538 


Contents 


III 


Agricultural  Marketing  Service 

RUI^S 

Onions  (Vidalia)  grown  in  Georgia.  55019-55020 
Tomatoes  grown  in  Florida,  55020-55021 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Grain  Inspection  Service 

See  Forest  Service 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review,  55077 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Exportation  and  importation  of  animals  and  animal 
products: 
Dry-cured  pork  products.  55021-55026- 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Michigan  Materials  and  Processing  Institute,  55131 

Army  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Freedom  of  Information/Privacy  Act  Office;  address 
change,  55084 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Census  Bureau 

NOTICES 

Surveys,  determinations,  etc.: 
Manufacturing  areas:  annual.  55078-55079 

Commerce  Department 

See  Census  bureau 

See  Minority  Business  Development  Agency 
See  National  Oceanic  and  Atmospheric  Administration 
See  National  Telecommimications  and  Information 
Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  55077-55078 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 

Egypt,  55082 

Malaysia,  55082-55083 

United  Arab  Emirates,  55083 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities  under  OMB 
review,  55083-55084 

Defense  Department 

See  Army  Department 


Federal  Register 
Vol.  59,  No.  212 
Thursday,  November  3.  1994     , 


Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Babbe,  Owen  M.,  Jr.,  D.D.S.,  55131-55132 

Education  Department 

NOTICES 
Privacy  Act: 
Computer  matching  programs,  55084-55085 

Employment  and  Training  Administration 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.. 
Job  Training  Partnership  Act- 
Job  development  broker  program,  55133-55140 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

See  Western  Area  Power  Administration 

NOTICES 

Enviroiunental  statements;  availability,  etc: 
Mound  Plant,  OH;  glass  melter  thermal  treatment  unit 
55085-55088 

-  Environmental  Protection  Agency 

RULES 

Air  quahty  implementation  plans;  approval  and 

promulgation;  various  States;  air  quality  planning 
purposes;  designation  of  areas: 
Kentucky,  55053-55059 
West  Viii^a,  55059-55060 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maine,  55045-55053 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation:  various  States: 
Kentucky,  55072-55073 
NOTICES 

Clean  Air  Act: 
Acid  rain  provisions — 

State  exemptions,  55114-55116 
State  permits,  55116-55117 
Committees;  establishment,  renewal,  termination,  etc.: 
Common  Sense  Initiative  Council  Federal  Advisory 
Committee,  55117 
Meetings: 
Common  Sense  Liitiative  Printing  Sector,  55117 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Restricted  areas,  55030 
Terminal  control  areas,  55029-55030 
PROPOSED  RULES 
Airworthiness  standards: 
Special  conditions — 
Hamilton  Standard  model  247F  propeller,  55070-55071 


Priated  on  recycled  paper  coatainiag  100%  pott  consumer  waste 
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Nonccs 

Passenger  facility  charges;  applications,  etc.: 
Jackson  Hole  Airport.  WY.  55149-55150 
Sarasota  Bradenton  Intematft)nal  Airport,  FL.  SS150 

Federal  Communlcatlona  Commission 
Nonccs 

Agency  information  collection  activities  under  OMB 
review,  55117-55119 

Fadaral  Election  Commission 

NOTICCS 

Meetings;  Sunshine  Act,  55160 

Federal  Emargancy  Management  Agency 

RULES 

Flood  elevation  determinations: 
New  York.  55060 

Federal  Energy  Regulatory  Commission 

RULfS 

Electric  utilities  (Federal  Power  Act): 

Transmission  services  provided  by  public  utilities: 
pricing  policy  statement,  55031-55045 
NOTICCS 
Electric  rate  and  corporate  regulation  filings: 

Cal  Ban  Corp.,  55088 

Tenaska  Power  Services  Co.  et  al.  55088-55089 
Environmental  statements;  availability,  etc.: 

NorAm  Gas  Transmission  Ck)..  55089 

Peak  Power  Corp.  et  al.,  55089-55090 
Natural  gas  certificate  filings: 

CNG  Transmission  Corp.  et  al.,  55090-55092 

Western  Gas  Interstate  Co.  et  al.,  55092-55093 
Applications,  hearings,  determinations,  etc.: 

Algonquin  LNG.  Inc..  55093 

Eastern  Shore  Natural  Gas  Co.,  55094 

Fehs  Mills  Energy  Partners.  L.P..  55094 

Florida  Gas  Transmission  Co.,  55094 

Sacramento  Municipal  Utility  District  et  al..  55094-55095 

Texas  Eastern  Transmission  Corp.,  55095 

Transcontinental  Gas  Pipeline  Corp.,  S5095 

Trunkline  Ges  Co..  55095-55096 

Federal  Grain  Inspection  Sen/Ice 

PROKnCO  RULES 
Paee- 
Beltsville  Commodity  Testing  Laboratory  services.  55067- 
55068 

Federal  Reserve  System 

RULES 

International  banking  operatians  (Regulation  K): 

State- licensed  branches  and  egencies  of  foreign  banks; 
permissible  activities.  55026-55029 
NOTICES 

Meetings:  Sunshine  Act.  55160 
Applications,  hearings,  determinations,  etc.: 

Fleet  Financial  Group.  Inc..  et  al..  55119 

Nehrkom.  Walter,  55119 

Tilden  Bancshares.  Inc.  55119-55120 

Fish  and  WlldlHe  Service 

RULES 

Hunting  and  fishing: 

Open  areas  list  additions  and  refuge-specific  regulations. 
55190-55191.  55194-55197 

Refuge-specific  regulations.  55182-55188 


PROfKMEO  RULES 
Hunting  and  fishing: 

Refuge-specific  reguJations.  55074-55076 
NOTICCS 
Meetings: 

Sport  Fishing  and  Boating  Partnership  Council.  55129- 
55130 

Food  and  Drug  Administration 

PROPOSED  RULES 

Clinical  investigators;  financial  disclosure 

Correction,  55071-55072 
GRAS  or  prior-sanctioned  ingredients: 

Thiodipropionic  acid,  etc.;  withdrawn,  55072 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

New  drug  applications — 
Fujisawa  USA.  Inc.;  approval  withdrawn.  55120 
Human  drugs: 

Export  applications — 
Vitinoin  (tretinoin)  Gel  0.025%,  etc.,  55120 

Forest  Servica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Stanislaus  National  Forest,  CA,  55077 

Health  and  Human  Services  Department 
See  Food  and  Dnig  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Meetings;  advisory  committees: 
November.  55120-55121 

Haartngs  and  Appeals  OfHca,  Energy  Department 

NOTICCS 

Special  refund  procedures;  implementation,  55096-55101 

Housing  and  Urt>an  Development  Department 

NOTICCS 

Agency  information  collection  activities  under  OMB 

review,  55126-55127 
Grants  and  cooperative  agreements;  availabiUty,  etc.: 

Congregate  housing  services  program,  55126 
Privacy  Act: 

Systems  of  records,  55127-55128 

Interior  Department 

See  Fish  and  WildUfe  Service 
See  Land  M&nagement  Bureau 
See  National  Park  Service 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Bemtsen.  Edward  M..  55130 
~    BurUngton  Northern  Railroad  Co.,  55130 

RailTex,  Inc..  55131 

Tacoma  Eastern  Railway  Co..  55130-55131 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 


Federal  Register  /  Vol.  59.  No.  212  /  Thursaay.  November  3,  1994  /  Contents 


NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
COPS  Accelerated  Hiring,  Education  and  Deployment 

and  COPS  Funding  Accelerated  for  Smaller  Tovras 

programs.  55132-55133 

Labor  Department 

See  Employment  and  Training  Administration  ' 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Safford  District,  AZ,  55128-55129 
White  River  Resource  Area,  CO,  55129 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  55160 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  applications: 
Louisiana.  55079-55080,  55081-55082 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Public  Paitnership  Office  Advisory  Panel,  55141 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 

.   Brake  hoses  and  fluids;  compatibility  requirements; 

termination,  55073-55074 
NOTICES 

Motor  vehicle  theft  prevention  standard;  exemption 
petitions,  etc.: 
VoIJcswagen  of  America.  Inc..  55150-55152 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Blood  transfusion  safety,  effect  of  indirect  markers  of 

infectious  diseases;  consensus  development 

conference,  55121-55122 
National  Cancer  bistitute.  55122 
National  Heart,  Lung,  and  Blood  Institute,  55123 
National  Institute  of  Child  Health  and  Human 

Development,  55122-55123 
National  Institute  on  Deafiiess  and  Other  Commimication 

Disorders,  55123 
Research  Grants  Division  special  emphasis  panels, 

55123-55124 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Atlantic  shark,  55066 

Atlantic  swordfish,  55060-55066 

Gulf  of  Alaska  groundfish,  55066 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Bering  Sea  and  Aleutian  Islands  groimdfish;  correction, 
55076 


National  Partt  Servica 

NOTICES 
Meetings: 
National  Capital  Region;  1994  Christmas  Pageant  of 
Peace,  55129 

National  Telecommunications  and  Information 
Administration 

NOTICES 
Meetings: 
Universal  service  and  open  access  to  telecommunications 

and  information  networks;  electronic  virtual  public 

conference,  55080-55081 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Byproduct  material;  medical  use: 
Licensing  and  inspection  guidance;  current  technology 
and  medical  use  patterns  changes,  55068-55070 
NOTICES 

Regulatory  guides;  issuance,  availability,  and  withdrawal, 

55141 
Applications,  hearings,  determinations,  etc.: 
Georgia  Power  Co..  55141-55142 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Cargo  tanks;  manufacture,  qualification,  and 
maintenance,  55162-55180 
NOTICES 

Pipeline  safety: 
Safety  advisory  bulletins — 
Natural  gas  transmission  pipelines  affected  by  flooding; 
operators,  55152-55153 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
New  York  Stock  Exchange.  Inc..  55142-55144 
Philadelphia  Stock  Exchange,  Inc.,  55144-55145 

Applications,  hearings,  determinations,  etc.: 
Seleci  Strategies  Trust  et  al.,  55145-55148 

Small  Business  Administration 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Boards;  membership,  55148 
Applications,  hearings,  determinations,  etc.: 

Piper  JafEray  Healthcare  Capital.  LP.  (SBIC),  55148 

Shenandoah  Venture  Capital  L.P.,  55148-55149 

Walden-SBIC,  L.P.,  55149 

State  Department 

RULES 

Visas;  immigrant  dociunentatlon: 
Diversity  inunigrants;  authority  to  refuse  applications, 
55045 
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Substance  Abuse  and  Mental  Healtti  ServtcM 
Administration 

NOTICCS 

Federal  •geacy  uiiiw  drug  testing;  certified  laboratohes 
meeting  minimum  standards,  list,  55124-55126 

Textile  Agreements  implementation  Commmse 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Trade  Representative,  Office  of  Unitad  States 
Nonces 
Meetings: 
Investment  and  Services  Policy  Advisory  Committee, 
55153-55154 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Saiaty  Administration 

See  Research  and  Special  Programs  Administration 

Veterans  Affairs  Department 

NOTICES 
Privarv  Act: 

Computer  matching  programs,  55154-55155 

Systems  of  lecords.  55155-55159 

Western  Area  Power  Administration 

NOTICES 

Power  rate  adjustments: 

Salt  Lake  City  Area  Integrated  Projects,  UT,  55101-55114 


Separata  Parts  in  This  iaaua 

Part  II 

Department  of  Transportation,  Research  and  Special 
Programs  Administration,  55162-55180 

PartlU 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
55182-55188 

PartiV 

Department  of  the  Interior.  Fish  and  Wildlife  Service. 
55190-55191 

PartV 

Department  of  the  Interior,  Fish  and  Wildlifia  Service. 
55194-55197 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Boerd  service  for  Public  Law 
numbers.  Federal  Regiater  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documenlB  having  general 
applicability  and  legal  eltoct.  most  of  which 
are  keyed  to  and  codMed  In  ttw  Code  of 
Federal  Regulations,  which  is  publshed  under 
50  titles  pursuant  to  44  U^.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  booio  are  Isted  in  the  first  FEDERAL 
REGISTER  issue  of  each  weeic 


DEPARTMENT  OF  AQfttCULTURE 

AgricultiNral  Martwling  Service 

7CFR  Part 955 

[Docket  No.  FV»4-«5S-4FIRI 

VIdaHa  Onions  Qnrni  In  Georgia; 
Expanses  and  Aaaaasment  Rata 

agency:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


f:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  ikial  rule  that 
authorized  expenses  and  established  an 
assessment  rate  that  will  generate  funds 
to  pay  those  expenses.  Authorization  of 
this  budget  enables  the  VidaUa  Onion 
Ck)mmittee  (Committee)  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
Funds  to  administer  this  program  are 
derived  from  assessments  on  handlers. 
EFFECTIVE  DATES:  September  16, 1994, 
through  September  15, 1995. 
FOR  FURThlER  INFORMATION  CONTACT: 
Martha  Sue  Clark.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2523-S,  Washington, 
DC  20090-6456,  telephone  202-720- 
9918,  or  Aleck  J.  Jonas.  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  2276,  Winter  Haven.  FL  33883- 
2276.  telephone  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955  (7  CFR  part  955), 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia.  The  marketing 
agreement  and  order  are  effective  under 
the  Agricuhiiral  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C  601- 
674).  hereinafter  referred  to  as  the  Act. 

The  Department  cf  Agriculture 
(Department)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  Under  the  provisions  of  the 
marketing  order  now  in  effect,  Vidalia 
onions  are  subject  to  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  handled  during  the 
1994-95  fiscal  period,  which  heffta 
September  16, 1994,  and  ends 
September  15, 1995.  This  final  rule  will 
not  preempt  any  State  or  logal  law, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  parties  may  file 
suit  in  court.  Under  section  608c(15)(A) 
of  the  Act,  any  handler  subject  to  an 
order  may  file  with  the  Seoetary  a 
petition  stating  that  the  order,  any 
provisions  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Sudr 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principtal  place  of  business,  has 
Jiirisdiction  in  equity  to  review  the 
Secretary's  ruUhg  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  ^s 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  250 
producers  of  Georgia  Vidalia  onions 
under  this  marketing  order,  and 
approximately  145  handlers.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 


Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$500,000,  and  small  agricultural  service 
firms  are  defined  as  those  whose  aimual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Vidalia  onion  producers  and 
handlers  may  be  classified  as  small 
entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prei>ared  by  the 
VidaUa  Onion  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  of  Agriculture  for 
approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Vidalia  onions.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  of  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  fonnulated  and  discussed  in 
a  public  meeting.  Thiis,  all  directly 
affected  ]>ersons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Vidalia  onions.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufGcient  income 
to  pay  the  Committee's  expenses. 

The  Committee  met  July  14, 1994,  and 
unanimously  recommended  a  1994-95 
budget  of  $332,000,  $69,050  more  than 
the  previous  year.  Budget  items  for 
1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Travel  &  auto 
expenses.  $6,000  ($4,000).  liability 
insurance  and  bonds,  $1,000  ($500), 
professional  fees,  $2,500  ($2,000).  office 
supplies,  $3,000  ($1,300),  telephone, 
$4,000  ($3,500),  Committee  member 
expense,  $1,000  ($500),  contract 
management,  wages,  and  salaries, 
$60,000  ($59,600).  miscellaneous 
genera]  and  administrative,  $1,000 
($500),  research,  $80,000  ($78,500), 
marketing,  $132,000  ($82,500),  and 
$4,250  for  PICA  employer,  $13,500  for 
employee  benefits,  and  $8,000  for 
contract  outside  labor,  for  which  no 
funding  was  recommended  last  year. 
Items  which  have  decreased  compared 
to  those  budgeted  for  1993-94  (in 
parentheses)  are:  Equipment  purchases, 
$3,000  ($4,500),  office  overiiead.  $3,00U 
($12,900),  and  $150  in  interest,  and 
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$250  for  petty  cash,  for  which  no 
funding  was  recommended  this  year. 

The  Committee  also  unanimously 
recommended  an  assessment  rate  of 
$0.10  per  50- pound  bag  or  equivalent  of 
Vidalia  onions,  the  same  as  last  year. 
This  rate,  when  applied  to  anticipated 
shipments  of  2.867,500  50-pGund  bags 
or  eauivalents  of  Vidalia  onions,  would 
yield  $286,750.  The  Committee  also 
anticipates  shipments  of  50,000  50- 
pound  bags  of  previously  unassessed 
Vidalia  onions  which  have  been  in 
storage,  which  will  yield  an  additional 
$5,000  in  assessment  income.  This, 
along  with  $5,250  in  interest  income 
and  $35,000  from  the  Committee's 
authorized  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  Funds  in  the 
Committee's  authorized  reserve  of 
$167,766  are  within  the  maximum 
permitted  by  the  order  of  throe  fiscal 
periods'  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  September  1 , 
1994  (59  FR  45188).  That  interim  final 
rule  added  §955.207  to  authorize 
expenses  and  establish  an  assessment 
rate  for  the  Committee.  That  rule 
provided  that  interested  persons  could 
file  comments  through  October  3,  1994. 
No  comments  were  received. 

While  this  rule  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  the  Committee 
needs  to  have  sufHcient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
period  began  on  September  16. 1994. 
The  marketing  order  requires  that  the 
rate  of  assessment  for  the  fiscal  period 
apply  to  all  assessable  onions  handled 
during  the  fiscal  period.  In  addition, 
handlers  are  aware  of  this  action  which 
was  unanimously  recommended  by  the 
Committee  at  a  public  meeting  and 


published  in  the  Federal  Register  as  an 
interim  final  rule. 

List  of  SubfecU  in  7  CFR  Part  955 

Marketing  agreements.  Onions. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  955  is  amended  as 
follows: 

PART  055— VIOAUA  ONIONS  GROWN 
IN  GEORGIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  955  which  was 
published  at  59  FR  45188  on  September 
1. 1994,  is  adopted  as  a  final  rule 
without  change. 

Dated:  October  28. 1994. 
Eric  M.  Fonoaa. 

Deputy  Dimctor,  Fruit  and  Vegetable  Division. 
|FR  Doc  94-27232:  Filed  11-2-94:  8:45  am] 
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7  CFR  Part  966 

[Dockat  No.  FV94-«6e-2lf  R] 

Tomatoaa  Grown  In  Florida;  Expenaaa 
and  Asaessment  Rata 

AOCNCY:  Agricultural  Mariieting  Service. 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule 
authorizes  expenditures  and  establishes 
an  assessment  rate  under  Marketing 
Order  No.  966  for  the  1994-95  fiscal 
period.  Authorization  of  this  budget 
enables  the  Florida  Tomato  Committee 
(Committee)  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

DATES:  Effective  August  1.  1994,  through 
July  31,  1995.  Conmients  received  by 
December  5, 1994,  will  be  considered 
prior  to  issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  action.  Comments  must 
be  sent  in  triplicate  to  the  Docket  Clerk. 
Fruit  and  Vegetable  Division.  AMS, 
USDA,  P.O.  Box  96456.  room  2523-S. 
Washington.  DC  20090-6456.  FAX  202- 
720-5698.  Comments  should  reference 
the  docket  number  and  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456.  telephone  202-720- 
9918,  or  Aleck  J.  Jonas,  Southeast 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  2276.  Winter  Haven.  FL  33883- 
2276,  telephone  813-299-4770. 
SUPPt.EMENTARV  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  125  and  Order  No.  966,  both  as 
amended  (7  CFR  part  966).  regulating 
the  handling  of  tomatoes  grown  in 
Florida.  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  interim  final  rule  has  been 
reviewed  imder  Executive  Order  12778, 
Civil  Justice  Reform.  Under  the 
provisions  of  the  marketing  order  now 
in  effect,  Florida  tomatoes  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  tomatoes 
handled  during  the  1994-95  fiscal 
period,  which  began  August  1, 1994, 
and  ends  July  31, 1995.  This  interim 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  tne  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 


The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piusuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
orientation  and  compatibility. 
There  are  approximately  250 
producers  of  Florida  tomatoes  under 
this  marketing  order,  and  approximately 
50  handlers.  Small  agricultiiral 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  Florida 
tomato  producers  and  handlers  may  be 
classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  period  was  prepared  by  the 
Florida  Tomato  Committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Conmiittee  are 
producers  of  Florida  tomatoes.  They  are ' 
familiar  with  the  Committee's  needs  and 
with  the  costs  of  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget.  The  budget  was  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportimity  to  participate  and  provide 
input. 

The  assessment  rate  reconunended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Florida  tomatoes.  Because 
that  rate  will  be  applied  to  actual 
shipments,  it  must  be  established  at  a 
rate  that  will  provide  sufficient  income 
to  pay  the  Committee's  expenses. 

the  Committee  met  September  8, 
1994,  and  unanimously  recommended  a 
1994-95  budget  of  $2,215,000,  $467,000 
less  than  the  previous  year.  Budget 
items  for  1994-95  which  have  increased 
compared  to  those  budgeted  for  1993-94 
(in  parentheses)  are:  Office  salaries, 
$297,300  ($276,000).  depreciation. 
$18,200  ($16,200).  communications. 
$12,000  ($10,000),  employee's 
retirement  program,  $46,600  ($37,300), 
insurance  and  bonds,  $7,000  ($5,000), 
office  rent,  $24,700  ($22,600).  social 
security  tax,  $20,000  ($19,000),  supplies 
and  printing,  $7,500  ($6,500).  and  audit, 
$2,500  ($2,300).  Items  which  have 
decreased  compared  to  those  budgeted 
for  1993-94  (in  parentheses)  are: 
Research  expense.  $192,100  ($200,000). 


and  education  and  promotion  expense. 
$1,500,000  ($2,000,000).  All  other  items 
are  budgeted  at  last  year's  amounts. 

The  Committee  also  unanimously 
reconunended  an  assessment  rate  of 
$0.04  per  25-pouQd  container,  the  same 
as  last  year,  "niis  rate,  when  applied  to 
anticipated  shipments  of  55,000,000  25- 
pound  containers,  will  yield  $2,200,000 
in  assessment  income.  This,  along  with 
$15,000  In  interest  and  other  income, 
will  be  adequate  to  cover  budgeted 
expenses. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  prelim^ary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  Committee  needs  to 
have  sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  (2)  the  fiscal  period  began  on 
August  1. 1994,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
the  fiscal  period  apply  to  all  assessable 
tomatoes  handled  during  the  fiscal 
period;  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  it  is  similar  to  other 
budget  actions  issued  in  past  years;  and 
(4)  this  interim  final  rule  provides  a  30- 
day  comment  period,  and  all  comments 
timely  received  will  be  considered  prior 
to  finalization  of  this  action. 

List  of  Subjects  in  7  CFR  Part  966 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tomatoes. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  966  is  amended  as 
follows: 


PART  966— TOMATOES  GROWN  M 
FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  966  continues  to  read  as  follows: 

Authority:  7  U.S.C  601-674.  - 

2.  A  new  §  966.232  is  added  to  read 
as  follows: 

Note:  This  section  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1966.232    Expanses  and  asaessment  rate. 

Expenses  of  $2,215,000  by  the  Florida 
Tomato  Committee  are  authorized,  and 
an  assessment  rate  of  $0.04  per  25- 
poimd  container  of  Florida  tomatoes  is 
established  for  the  fiscal  period  ending 
July  31, 1995.  Unexpended  funds  may 
be  carried  over  as  a  reser\'e. 

Dated:  October  28. 1994. 

Lany  B.  Lace, 

Acting  Deputy  Director,  Fruit  and  VegetaUe 
Division. 

IFR  Doc  94-27233  Filed  11-2-94;  8:45  am) 
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Animal  and  Plant  Health  Inapection 
Service 

9CFRPart94 

[Docket  No.  92-067-21 

RiN067»-AA50 

Dry-Cured  Pork  Products 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 

action:  Final  rule. 

SUMMARY:  We  are  amending  our 
regulations  to  allow  certain  dry-cured 
pork  products  processed  in  a  specified 
maimer  to  be  imported  into  the  United 
States  from  countries  where  foot-and- 
mouth  disease,  rinderpest,  African 
swine  fever,  hog  cholera,  or  swine 
vesicular  disease  exists.  We  are  maldng 
this  change  because  we  have 
determined  that  certain  dry-cured  poiic 
products,  if  processed  in  accordance 
with  the  regulatory  requirements,  can  be 
imported  into  the  United  States  without 
presenting  a  significant  risk  of 
introducing  these  specified  diseases. 

EFFECTIVE  DATE:  December  5, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  H.  Blackwell,  Senior  Staff 
Microbiologist,  Import-Export  Products 
Staff,  National  Center  for  Import-Export, 
Veterinary  Services,  APHIS.  USDA. 
room  758,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville.  MD  20782. 
(301)  436^7885. 
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SUPPLEMENTARY  INFORMATION: 
Background 

The  regulations  in  9  CFR  part  94  (the 
regulations)  regulate,  among  other 
things,  the  importation  into  the  United 
States  of  pork  and  pork  products  in 
order  to  prevent  the  intitxluction  into 
the  United  States  of  foot-and-mouth 
disease  (FMD),  rinderpest,  African 
swine  fever  (ASF),  hog  cholera  (HC), 
and  swine  vesicular  disease  (SVD). 

On  April  15, 1994,  we  published  in 
the  Federal  Register  (59  PR  1 7999- 
18003,  Docket  No.  92-067-1)  a  proposal 
to  amend  the  regulations  by  allowing 
the  importation  into  the  United  States  of 
certain  dry-ciired  pork  products  that 
have  been  processed  in  accordance  with 
procedures  used  in  Spain  to 
manufacture  products  known  as  Serrano 
hams,  Iberian  hams,  Iberian  pork 
shoulders,  and  Iberian  pork  loins. 

Comments  on  the  Proposed  Rule 

We  solicited  comments  concerning 
our  proposal  for  a  60-day  comment 
period  ending  June  14,  1994.  We 
received  four  comments  by  that  date. 
They  were  from  the  Department  of 
Agriculture,  Fisheries,  and  Nutrition  of 
the  Kingdom  of  Spain,  a  Spanish  meat 
exporters  association,  and  two 
organizations  representing  U.S.  meat 
industries.  We  carefully  considered  all 
the  comments  we  received.  These 
comments  are  discussed  below  in  detail. 

In  response  to  the  comments,  APHIS 
is  making  several  changes  to  the 
proposed  requirements. 

Comment:  The  proposal  would  have 
amended  various  paragraphs  of  §  94.17 
by  adding  the  term  "dry-cured"  before 
"ham"  or  "hams."  The  term  "dry 
cured"  was  incorrectly  added  in  several 
places  where  the  hams  referred  to 
would  not  yet  have  finished  the  curing 
process.  The  term  "dry  cured"  should 
not  be  added  before  "ham"  or  "hams" 
in  §94.17,  paragraphs  (a)  through  (g). 

Response:  We  agree,  and  are  making 
the  suggested  change. 

Comment:  In  the  current  regulations, 
§94. 17(a)  requires  that  hams  subject  to 
the  regulations  must  come  from  "a 
swine  that  was  never  out  of  the  country 
in  which  the  ham  was  processed." 
Because  the  proposal  did  not  propose  to 
amend  this  coimtry  of  origin 
requirement,  only  hams,  pork  shoulders, 
and  poric  loins  that  originated  in  the 
country  in  which  they  were  processed 
would  be  eUgible  to  be  imported  under 
the  proposed  regulations.  For  example. 
products  procsMed  in  accordance  with 
the  regulations  hi  Spain  could  not  be 
imported  if  they  were  derived  from 
swine  from  other  countries.  However, 
the  proposed  processing  would  render 


the  articles  safe  to  import  regardless  of 
the  country  in  which  the  swine 
originated.  Paragraph  (a)  of  §94.17 
should  be  amended  to  allow  hams,  pork 
shoulders,  and  pork  loins  derived  from 
swine  from  any  coimtry  to  be  eUgible  for 
importation,  if  the  products  are 
processed  in  accordance  with  the 
regulations. 

Hesponse:  We  agree  that  it  is  not 
necessary  to  limit  the  regulations  to 
hams,  pork  shoulders,  and  pork  loins 
that  originate  in  the  country  where  they 
are  processed,  as  long  as  all  the 
processing  requirements  are  met.  We  are 
amending  §  94.17(a)  to  eliminate  the 
origin  requirement  for  the  articles. 
However,  since  processing  facilities  may 
frequently  change  suppliers,  eliminating 
the  origin  requirement  could  result  in 
the  mixing  at  processing  faciUties  of 
meat  products  originating  from 
countries  where  SVD  exists  and  meat 
products  from  countries  free  of  SVD. 
Because  of  this,  we  are  also  amending 
proposed  paragraphs  (o)(2)  (ii)  and  (iii) 
of  §  94.17  to  ensure  that  Serrano  and 
Iberian  hams  processed  under  the 
regulations  are  processed  for  560  days, 
the  period  necessary  to  destroy  the  SVD 
agent  in  Serrano  and  Iberian  hams,  if  the 
hams  are  processed  either  in  a  country 
where  SVD  exists,  or  in  a  facility  that 
may  also  process  meat  from  countries 
where  SVD  exists  {i.e.,  any  facility  other 
than  one  authorized  by  the  veterinary 
services  of  the  national  government  to 
process  only  meat  from  countries  free  of 
swine  vesicular  disease).  This 
additional  processing  time  only  applies 
to  Serrano  and  Iberian  hams,  not  to 
Italian-type  hams,  Iberian  pork 
shoulders,  and  Iberian  pork  loins, 
because  the  processing  time  already 
required  for  these  latter  products  is 
sufficient  to  destroy  the  SVD  agent. 

Comment:  The  proposed  requirements 
for  importing  hams,  pork  shoulders,  and 
pork  loins  include  a  step  where  they  are 
frozen  to  -  40  "*C  and  kept  frozen  at 
- 18  "C  for  at  least  30  days  (§  94.17, 
paragraphs  (i)(2)(i),  (i)(3)(i),  (i)(4)(i),  and 
(i)(5)(i)).  In  reviewing  the  research  by 
the  Foreign  Animal  Diseases  Diagnostic 
Laboratory  on  which  the  proposal  was 
based,  it  does  not  appear  that  this 
freezing  step  is  necessary  to  eliminate 
disease  risk.  The  freezing  requirements 
should  be  removed,  and  the 
requirements  describing  how  frozen 
hams,  pork  shoulders,  and  pork  loins 
should  be  thawed  should  be  reworded 
to  make  it  clear  that  freezing  is  optional, 
not  required. 

Response:  We  agree,  and  are  deleting 
the  paragraphs  cited  above  that  contain 
the  freezing  requirement  and  are 
rephrasing  the  thawing  requirements  to 
indicate  that  they  only  apply  if  the 


hams,  pork  shoulders,  or  pork  loins  are 
received  frozen.  The  freezing 
requirement  was  inadvertently  included 
in  the  proposal  because  certain  test 
hams  were  kept  frozen  at  these 
temperatures,  but  the  research  did  not 
indicate  that  freezing  reduces  disease 
risk  for  the  products. 

Comment:  The  relative  humidity 
proposed  for  Serrano  hams  during  the 
salt  curing  or  pickling  phase  is  75  to  85 
percent  (proposed  §94.17(i)(2)(iii));  the 
range  proposed  for  Iberian  hams  is  70  to 
80  percent  (proposed  §94. 17(i)(3)(iii)); 
for  Iberian  pork  shoulders,  it  is  75  to  95 
percent  (proposed  §94.17(i)(4)(iii)),  and 
for  Iberian  pork  loins,  it  is  75  to  85 
percent  (proposed  §94. 17(i)(5)(iii)).  The 
research  *  on  which  the  proposal  was 
based  suggests  that  a  range  of  75  to  95 
percent  is  appropriate  for  all  four 
products. 

Response:  We  agree.  We  are  changing 
the  processing  requirements  for  all  four 
products  to  require  a  range  of  75  to  95 
percent  relative  hiunidity  during  the  salt 
Cluing  or  pickling  stage.  Because  of  the 
renumbering  of  paragraphs  necessary 
due  to  our  deletion  of  the  freezing 
requirement  (discussed  above),  the 
humidity  requirements  for  the  salt 
curing  or  pickling  stage  now  apf>ear  in 
§94.17(i)(2)(ii).  (i)(3)(ii).  (i)(4)(ii).  and 
(i)(5)(ii).  The  humidity  requirements  for 
stages  of  processing  other  than  the  salt 
curing  or  pickling  stage  have  not  been 
changed  from  what  was  proposed. 

Comment:  In  proposed  §  94.17(j)(2), 
the  requirement  that  each  ham  or  pork 
shoulder  bear  a  plastic  tag  stating  the 
date  the  ham  or  pork  shoulder  entered 
the  processing  establishment  is 
unnecessary.  The  same  paragraph 
requires  that  the  products  bear  an  ink 
seal  containing  the  date  that  salting 
began. 

Response:  We  agree,  and  are  deleting 
the  requirement  for  the  plastic  tag.  The 
ink  seal  records  the  date  (day,  month, 
and  year)  that  salting  begins,  and  this 
date  is  more  useful  for  determining 
whether  products  have  been  properly 
cured  than  the  less  specific  date 
requirement  proposed  for  the  plastic  tag 
(the  month  and  year  that  the  ham  or 
pork  shoulder  entered  the  processing 
establishment). 

Comment:  Proposed  §  94.17(j)(3) 
would  require  that  pork  loins  have 
packaging  material  that  remains  intact 
throughout  processing  and  bears  the 
identifying  number  of  the  processing 
estabhshment.  This  is  not  possible, 
since  the  packaging  material  must  be 
removed  when  the  pork  loin  is  placed 


■  Copies  of  the  re««arch  may  be  obtained  from  the 
ofnce  identified  in  the  "For  Further  Infornwtion 
Contact:"  Mctlon  of  thU  riiMl  rule. 


in  the  pickle  preparation.  The 
processing  establishment  number 
should  instead  be  recorded  on  the 
plastic  tag  also  required  by  this 
paragraph,  which  can  remain  on  the 
product  throughout  processing. 

Response:  We  agree,  and  are  making 
the  requested  change. 

Comment:  Proposed  §  94.17(m)  (3), 
(4),  and  (5)  would  require  that  Iberian 
hams,  pork  shoulders,  and  pork  loins 
would  have  to  come  frx>m  a  swine  of  the 
Iberico  breed  of  black  pigs.  The  word 
"black"  should  be  deleted,  as  Iberico 
breeds  include  pigs  of  several  skin 
colors,  all  of  which  are  equally  suitable 
for  processing  under  the  regulations. 
The  color  of  the  skin  of  the  Iberico  breed 
does  not  alter  the  way  in  which  viruses 
present  in  the  meat  respond  to 
processing. 

Response:  We  agree,  and  are  making 
the  suggested  change. 

Comment:  No  assurance  has  been 
given  that  the  proposed  requirements 
for  the  controlled  curing  and  long-term 
drying  of  these  products  will  in  fact  be 
foUowed.  A  failure  to  follow  the 
proposed  procedures  could  significantly 
increase  the  risk  of  introducing  foot- 
and-mouth  disease,  rinderpest,  African 
swine  fever,  hog  cholera,  or  swine 
vesicular  disease  into  the  United  States. 

Response:  We  believe  that  a  number 
of  controls  exist  to  ensure  that  the 
regulatory  requirements  will  be 
followed.  The  Spanish  Ministry  of 
Agriculture  exercises  supervision  over 
all  animal  importation  and  meat 
processing  in  Spain,  and  will  cooperate 
in  enforcing  the  requirements.  In 
addition,  the  U.S.  Department  of 
Agriculture's  Animal  and  Plant  Health 
Inspection  Service  and  Food  Safety  and 
Inspection  Service  inspect 
estabhshments  participating  in  this 
program  and  review  their  records.  The 
official  ink  seals  required  on  these 
products  by  the  regulations  provide  a 
rehable  check  for  some  of  the  most 
important  requirements — ensuring  that 
the  products  come  bom  an  approved 
establishment  and  were  processed  for 
the  required  time  period. 

Comment:  These  products  should  not 
be  imported  until  a  procedure  is 
available  to  test  the  products  at  the  time 
of  importation  for  freedom  fit)m  the 
disease  agents  of  concern. 

Response:  Such  a  test  is  not  now 
available:  currently,  identifying  the 
disease  agents  of  concern  requires 
extensive  laboratory  analysis.  We  do  not 
expect  early  development  of  a  practical 
test  that  could  be  used  at  the  time  of 
importation.  We  have  instead  developed 
procedures,  based  on  research,  that  have 
proven  effective  in  ehminating  the 
disease  agents,  and  have  implemented 


regulatory  controls  to  ensure  that  the 
procedures  are  followed.  We  do  not 
believe  that  it  is  necessary  to  prohibit 
the  proposed  importations  until  a  test  is 
available. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  as  a 
final  rule,  with  the  changes  discussed 
above. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  piuposes  of  Executive 
Order  12866,  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  estimates 
that,  under  these  regulations,  between  5 
and  1 5  metric  tons  of  dry -cured  hams, 
pork  shoulders,  and  pork  loins  will  be 
imported  into  the  United  States  during 
the  first  year  that  importation  is 
allowed.  Products  imported  in 
accordance  with  the  regulations  will 
have  an  approximate  retail  value 
between  $352,500  and  $1,057,500.  In 
Spain,  these  products  sell  for 
approximately  $32  per  pound.  We 
anticipate  the  price  per  pound  in  the 
United  States  will  be  higher. 

Over  the  next  decade,  we  estimate 
annual  imports  will  plateau  as  United 
States  markets  for  the  products  are 
developed.  These  products  are  all  high- 
value  products,  and  not  likely  to  be 
purchased  for  home  consumption. 
Instead,  we  anticipate  most  of  these 
products  will  be  purchased  for  resale  by 
delicatessens,  restaurants,  and  caterers. 
Within  the  next  20  years.  APHIS 
estimates  that  the  retail  value  of 
imported  dry-ciued  f>ork  products 
described  in  this  docimient  will  average 
between  $33  and  $66.1  miUion  (50-100 
metric  tons)  annually.  This  can  be 
compared  with  the  dry-cured  pork 
products,  all  of  which  are  hams, 
currently  being  imported  into  the 
United  States.  In  1990.  approximately 
429  metric  tons  of  these  hams  were 
imported.  These  dry-cured  hams  retail 
in  the  United  States  for  approximately 
$16  per  pound. 

Diy-cured  pork  products  exacdy  like 
those  allowed  to  be  imported  into  the 
United  States  imder  the  regulations  are 
not  produced  in  the  United  States. 
Certain  dry-cured  pork  products 
produced  in  Virginia  do  resemble,  in 
appearance,  the  products  the  final  rule 
allows  to  be  imported.  However,  the 
Viiginia  products  have  a  significantly 


higher  salt  concentration  and  a 
significantly  different  taste. 

Genuine  Virginia  dry-cured  hams  are 
produced  by  four  producers  in 
Smithfield,  VA.  Two  of  these  producers 
are  small  entities.  Wholesale  production 
statistics  and  prices  are  not  available 
due  to  propriety  concerns.  However, 
genuine  Virginia  dry-cured  hams  retail 
for  approximately  $4  per  pound. 

Based  on  these  facts,  we  anticipate 
that  competition  between  United  States- 
produced  dry-cured  pork  products  and 
the  proposed  imported  dry-cured  pork 
products  will  be  insignificant. 

In  1990,  the  United  States  produced 
9,652,933  metric  tons  of  pork  and  pork 
products,  valued  at  about  $11.3  billion. 
Additionally,  the  United  States 
imported  about  232,253  metric  tons  of 
pork.  Imports  accounted  for  about  2 
percent  of  the  pork  available  in  the 
domestic  market  diuing  1990.  Figures 
for  1990  indicate  that  approximately 
429  metric  tons  of  dry-cured  pork 
products  were  imported  under  the 
current  regulations.  This  compares  with 
349,119  metric  tons  of  all  pork  products 
imported  during  1990.  or  0.0012 
percent.  Potential  imports  of  drv-cured 
pork  products  would  therefore  account 
for  less  than  1  percent  of  total  annual 
pork  imports. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  it;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  and  there  are  no  new 
requirements.  The  assigned  OMB 
control  number  is  0579-0015. 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  9  CFR  part  94  is 
amended  as  follows: 


UMI 
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PART  8<    WMDCRPeST.  FOOT-AND- 
MOUTH  DISEASE.  FOWL  PEST  (FOWL 
PLAQUE),  VELOQEMC 
VISCEROTnOPtC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA.  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aotboritjn  7  U.S.C  147a.  ISOee.  161. 162. 
and  4S0-.  19  U.S.C  1306:  21  U.S.C  111.  114a. 
134a.  134b.  134c.  134f.  136.  and  136a:  31 
U.S.C  9701;  42  US.C  4331,  4332;  7  CFR 
2.17.  2.51.  and  371.2(d). 

2.  Section  94.17  is  amended  as 
follows: 

a.  The  heading  is  revised  to  read  as  set 
forth  below. 

b.  The  introductory  text  is  aqnended 
by  adding  "dry-cured"  before  "ham" 
and  by  adding  ",  pork  shoulder,  or  pork 
loin"  afler  "ham". 

c.  Paragraph  (a)  is  revised  to  read  as 
set  forth  below. 

d.  Paragraphs  (b),  (c).  (d).  (e),  (f).  (g), 
(k),  (1),  and  (n)  are  amended  by  adding 
",  pork  shoulder,  or  pork  loin"  after 
"ham"  each  time  it  appears. 

e.  Paragraphs  (f)  and  (g)  are  amended 
by  adding  ",  pork  shoulders,  or  pork 
loins"  after  "hams"  each  time  it 
appears. 

f.  Paragraphs  (k).  (1),  and  (n)  are 
amended  by  adding  "dry-cured"  before 
"ham"  each  time  it  appears. 

g.  Paragraph  (h)  is  revised  to  read  as 
set  forth  below. 

h.  Paragraph  (i)  is  redesignated  as 
paragraph  (iMD:  redesignated  paragraph 
(i)(l)  is  amended  by  adding,  at  the 
beginning  of  the  paragraph,  before  the 
word  "The",  the  heading  "Italian-typ>e 
hams.",  and  at  the  end  of  the  paragraph, 
by  removing  the  clause  ";  and  during  all 
of  the  procedures  described  above  the 
ham  had  no  contact  with  any  meat  or 
animal  product  other  than  pork  fat  that 
was  treated  to  at  least  76  "C.  (168.8  '¥.) 
that  may  have  been  placed  over  the  ham 
during  curing;"  and  adding  a  period 
after  the  woid  "reached". 

i.  A  new  paragraph  (i)  introductory 
text  and  paragraphs  (i)(2),  (i)(3),  (i)(4). 
and  (i)(5)  are  added  to  read  as  set  forth 
below. 

).  Paragraph  (j)  is  redesignated  as 
paragraph  ONl).  and  redesignated 
paragraph  ())(!)  is  amended  by  adding, 
at  the  beginning  of  the  paragraph  after 
the  words  "The  ham",  the  phrase  ",  if 
it  is  Itahan-type  bam  processed  in 
accordance  with  paragraph  (i)(l)  of  this 
section,". 

k.  New  paragraphs  (i)(2)  and  (i)(3)  are 
added  to  read  as  set  forth  below. 


1.  Paragraph  (m)  is  redesignated  as 
paragrapih  (m)(l),  and  redesignated 
paragraph  (m)(l)  is  amended  by  adding, 
at  the  beginning  of  the  paragraph,  after 
the  words  "The  ham",  the  phrase  ",  if 
it  is  an  Italian-type  ham  processed  in 
accordance  with  paragraph  (iKl)  of  this 
section,". 

m.  A  new  paragraph  (m)  introductory 
text  and  paragraphs  (m)(2).  (m)(3), 
(m)(4),  and  (m)(5)  are  added  to  read  as 
set  forth  below. 

n.  Paragraph  (o)  is  revised  to  read  as 
set  forth  below. 

§94.17    Ory-curad  pork  products  from 
countries  wttera  foot-and-nioutti  disease, 
rinderpest.  African  swine  fever,  hog 
cholera,  or  swine  vesicutar  disease  exists. 

•  •        •         •         • 

(a)  Except  for  Italian-type  hams, 
Serrano  hams,  Iberian  hains,  Iberian 
pork  shoulden,  and  Iberian  pork  loins 
that  have  been  processed  in  accordance 
with  paragraph  (i)  of  this  subpart,  the 
dry-cured  ham.  pork  shoulder,  or  pork 
loin  came  from  a  swine  that  was  never 
out  of  the  country  in  which  the  dry- 
cured  ham,  pork  shoulder,  or  pork  loin 
was  processed; 

•  •         •         •         • 

(h)  Workera  who  handle  fresh  pork  in 
the  processing  establishment  where  the 
dry-cured  ham.  pork  shoulder,  or  pork 
loin  was  processed  are  required  to 
shower  and  put  on  a  full  set  of  clean 
clothes,  or  to  wait  24  hours  after 
handUng  fresh  pork,  before  handling 
hams,  pork  shoulders,  or  pork  loins  that 
have  progressed  in  the  aging/curing 
process  as  follows: 

(1)  In  the  case  of  Italian-type  hams 
processed  in  accordance  with  paragraph 
(i)(l)  of  this  section,  those  that  have 
progressed  beyond  the  Hnal  wash  stage; 

(2)  In  the  case  of  Serrano  hams  or 
Iberian  hams  or  pork  shoulders 
processed  in  accordance  with 
paragraphs  (i)(2).  (iM3).  or  (i)(4)  of  this 
section,  those  that  have  progressed 
beyond  salting;  and 

(3)  In  the  case  of  Iberian  pork  loins 
processed  in  accordance  with  paragraph 
(i)(5)  of  this  section,  those  that  have 
progressed  beyond  being  placed  in  a 
casing. 

(i)  The  dry-cured  ham,  pork  shoulder, 
or  pork  loin  was  processed  in 
accordance  with  this  paragraph.  Except 
for  pork  fat  treated  to  at  least  76  °C 
(168.8  *F).  which  may  have  been  placed 
over  the  nseat  during  curing,  the  dry- 
cured  pork  product  must  have  had  no 
contact  with  any  other  meat  or  animal 
product  during  processing. 

(2)  Serrano  hams.  Serrano- hams  woe 
processed  as  follows  (190-day  minimum 
curing  process): 


(i)  If  the  ham  is  received  frozen,  it  was 
thawed  in  a  chamber  with  relative 
humidity  between  70  and  80  percent, 
with  room  temperature  maintained  at 
12  "t:  to  13  "C  (53.6  'F  to  55.4  "F)  for 
the  firat  24  hours,  then  at  13  *C  to  14 
•C  (55.4  •?  to  57.2  T)  until  the  internal 
temperature  of  the  ham  reached  3  "C  to 
4  "C  (37.4  'F  to  39.2  'F),  at  which  point 
the  blood  vessels  at  the  end  of  the  femur 
were  massaged  to  remove  any  remaining 
blood. 

(ii)  The  ham  was  covered  in  salt  and 
placed  in  a  diamber  maintained  at  a 
temperatiue  from  0  i:  to  4  "C  (32  'F  to 
39.2  '¥).  with  relative  humidity  between 
75  and  95  percent,  for  a  period  no  less 
than  0.65  days  per  kg  and  no  more  than 

2  days  per  kg  of  the  weight  of  the  ham. 
(iii)  The  ham  was  rinsed  with  water 

and/or  brushed  to  remove  any 
remaining  surface  sah. 

(iv)  The  ham  was  placed  in  a  chamber 
maintained  at  a  temperature  of  0  "C  to 
6  "^  (32  'F  to  42.8  "F),  with  a  relative 
humidity  of  70  to  95  percent,  for  no  less 
than  40  and  no  more  than  60  days; 

(v)  The  ham  was  placed  for  curing  in 
a  chamber  with  a  relative  humidity  of 
60  to  80  percent  and  a  temperature 
gradually  raised  in  3  phases,  as  follows: 

(A)  A  temperature  of  6  "C  to  16  "C 
(42.8  'F  to  60.8  *F),  maintained  for  a 
minimiun  of  45  days; 

(B)  A  temperature  of  16  "C  to  24  *€ 
(60.8  "F  to  75.2  "F).  maintained  for  a 
minimiun  of  35  days; 

(C)  A  temperature  of  24  "C  to  34  "C 
(75.2  "F  to  93.2  •F),  maintained  for  a 
minimum  of  30  days; 

(vi)  Finally,  vrith  the  relative 
humidity  undianged  at  60  to  80  percent, 
the  temperature  was  lowered  to  12  "C  to 
20  "X:  (53.6  "F  to  68  "F]  and  maintained 
at  that  level  for  a  minimum  of  35  days, 
until  at  least  190  days  after  the  start  of 
the  curing  process;  Except  that:  In  a 
country  where  swine  vesicular  disease 
exists,  the  ham  must  be  maintained  at 
that  level  an  additional  370  days,  until 
at  least  560  days  aftef  the  start  of  the 
curing  process. 

(3)  Iberian  hams.  Iberian  hams  were 
processed  as  follows  (365-day  minimimi 
curing  process): 

(i)  If  the  ham  is  received  frozen,  it  was 
thawed  in  a  chamber  with  relative 
humidity  between  70  and  80  percent, 
with  room  temperatiu^  maintained  at 
5.5  "Cto  6.5  °C  (41.9  "F  to  43.7  "F)  for 
the  first  24  hours,  then  at  9.5  "C 
to  10.5  "C  (49.1  'F  to  50.9  *¥)  until  the 
internal  temperatiue  of  the  ham  reached 

3  "C  to  4  'C  (37.4  'F  to  39.2  "F),  at  which 
point  the  blood  vessels  at  the  end  of  the 
femur  were  massaged  to  remove  any 
remaining  blood. 

(ii)  The  ham  %vas  covered  in  salt  and 
placed  in  a  chamber  maintained  at  a 


temperature  from  0  °C  to  4  'C  (32  T  to 
39.2  "F),  with  relative  humidity  between 
75  and  95  percent,  and  kept  in  the 
chamber  for  a  period  no  less  than  0.65 
days  per  kg  and  no  more  than  2  days  per 
kg  of  the  weight  of  the  ham; 

(iii)  The  ham  was  rinsed  with  water 
and/or  brushed  to  remove  any 
remaining  surface  salt. 

(iv)  The  ham  was  placed  in  a  chamber 
maintained  at  a  temperatiu^  of  0  **C  to 
6  "C  (32  "F  to  42.8  "F).  with  relative 
humidity  of  70  to  95  percent,  for  no  less 
than  40  and  no  more  than  60  days. 

(v)  The  ham  was  placed  for  curing  in 
a  chamber  with  a  temperature  of  6  "C  to 
16  "C  (42.8  "F  to  60.8  'F)  and  relative 
humidity  of  60  to  80  percent  for  a 
minimum  of  90  days. 

(vi)  The  temperature  was  raised  to  16 
X  to  26  "C  (60.8  "F  to  78.8  T)  and  the 
relative  humidity  reduced  to  55  to  85 
percent,  for  a  minimum  of  90  days. 

(vii)  Finally,  with  the  relative 
humidity  raised  to  60  to  90  percent,  the 
temperature  was  lowered  to  12  *C 
to  22  *C  (53.6  "F  to  71.6  "F)  and 
maintained  at  that  level  for  a  minimum 
of  115  days,  until  at  least  365  days  after 
the  start  of  the  curing  process;  Except 
that:  In  a  country  where  swine  vesicular 
disease  exists,  the  ham  must  be 
maintained  at  that  level  an  additional 
195  days,  until  at  least  560  days  after 
the  start  of  the  curing  process. 

(4)  Iberian  pork  shoulders.  Iberian 
pork  shoulders  were  processed  as 
follows  (240-day  minimum  curing 
process): 

(i)  If  the  pork  shoulder  is  received  - 
frozen,  it  was  thawed  at  a  room 
temperature  of  12  "C  to  13  "C  (53.6  "F 
to  55.4  'F),  with  the  relative  humidity 
between  75  and  85  percent,  for 
approximately  24  hours,  until  the 
internal  temperature  reached  3  "C 
to  4  »C  (37.4  "F  to  39.2  "F),  at  which 
point  the  blood  vessels  in  the  scapular 
region  were  massaged  to  remove  any 
remaining  blood. 

(ii)  The  pork  shoulder  was  covered  in 
salt  and  placed  in  a  chamber  maintained 
at  a  temperature  of  0  "C  to  4  "C  (32  "F 
to  39.2  "F)  with  the  relative  humidity 
between  75  and  95  percent,  for  a  period 
of  no  less  than  0.65  days  per  kg  and  no 
more  than  2  days  i>er  kg  of  the  weight 
of  the  pork  shoulder. 

(iii)  The  pork  shoulder  was  rinsed 
with  water  and/or  brushed  to  remove 
any  remaining  surface  salt. 

(iv)  The  pork  shoulder  was  placed  in 
a  chamber  maintained  at  a  temperature 
of  0  »C  to  6  'C  (32  "F  to  42.8  "F)  and 
a  relative  humidity  of  70  to  95  percent 
for  not  less  than  40  days  and  not  more 
than  60  days. 

(v)  The  pork  shoulder  was  placed  for 
curing  in  a  chamber  at  a  temperature  of 


6  "C  to  16  'C  (42.8  "F  to  60.8  "F)  and 
a  relative  humidity  of  60  to  80  percent 
for  a  minimum  of  90  days. 

(vi)  The  temperature  was  raised  to  16 
"C  to  26  «C  (60.8  "F  to  78.8  "F)  and  the 
relative  humidity  was  changed  to  55  to 
85  percent,  and  Uiose  levels  were 
maintained  for  a  minimum  of  90  days. 

(vii)  Finally,  the  temperature  was 
reduced  to  12  "C  to  22  °C  (53.6  "F  to 
71.6  "F)  and  the  relative  humidity  was 
raised  to  60  to  90  percent  for  a 
minimum  of  45  days,  until  at  least  240 
days  after  the  start  of  the  curing  process. 

(5)  Iberian  pork  loins.  Iberian  pork 
loins  were  processed  as  follows  (130- 
dav  minimum  curing  process): 

(i)  If  the  pork  loin  is  received  frozen, 
it  was  thawed  at  a  room  temp>erature 
maintained  at  11  *C  to  12  "C  (51.8  "F  to 
53.6  °F),  with  the  relative  humidity 
between  70  and  80  per  cent  for  the  first 
24  hours,  then  between  75  and  85 
percent,  imtil  the  loin's  internal 
temperature  reached  3  "C  to  4  "C 
(37.4  »F  to  39.2  "F).  at  which  point  the 
external  fat,  aponetut)sis,  and  tendons 
were  cleaned  from  the  loin. 

(ii)  The  pork  loin  was  covered  in  a 
pickle  preparation  (25-30  grams  of  sah 
for  each  kilogram  of  pork  loin)  and 
placed  in  a  chamber  where  it  was 
maintained  at  a  relative  humidity  of  75 
to  95  percent  and  a  temperature  of  3  "C 
to  4  "C  (37.4  "F  to  39.2  "F)  for  72  hours. 

(iii)  The  pork  loin  was  removed  from 
the  pickle  preparation  (25-30  grams  of 
salt  for  each  kilogram  of  pork  loin), 
externally  cleaned  (brushed  or  rinsed), 
placed  in  an  artificial  casing,  and 
fastened  shut  with  a  metal  clip. 

(iv)  The  pork  loin  was  placed  for 
curing  in  a  chamber  with  a  relative 
humidity  of  60  to  90  percent  and  a 
temperature  gradually  raised  in  3 
phases,  as  follows: 

(A)  A  temperature  of  2  "C  to  6  °C  (35.6 
T  to  42.8  T),  maintained  for  a 
minimum  of  20  days; 

(B)  A  temperature  of  6  "C  to  15  "C 
(42.8  "F  to  59.0  "F).  maintained  for  a 
minimum  of  20  days; 

(C)  A  temperatiu^  of  15  "C  to  25  "C 
(59.0  "F  to  77.0  'F).  maintained  for  a 
minimum  of  40  days; 

(v)  Finally,  with  the  relative  humidity 
unchanged  at  60  to  80  percent  and  the 
temperature  lowered  to  0  "C  to  5  "C 
(32.0  "F  to  41.0  "F).  the  pork  loin  was 
vacuum-packed  and  maintained  under 
those  conditions  for  a  minimum  of  15 
days,  until  at  least  130  days  after  the 
start  of  the  curing  process. 

(j)(l)*  •  * 

(2)  The  dry-cured  ham,  if  it  is 
processed  in  accordance  with 
paragraphs  (i)(2)  or  (i)(3)  of  this  section, 
or  the  dry-ciu«d  pork  shoulder,  if  it  is 
processed  in  accordance  with  paragraph 


(i)(4)  of  this  section,  bears  an  ink  seal 
(with  the  identifying  number  of  the 
slaughtering  establishment)  which  was 
placed  thereon  at  the  slaughtering 
establishment  under  the  direct 
supervision  of  a  person  authorized  to 
sup)ervise  such  activity  by  the  veterinary 
services  of  the  national  government  of 
the  country  of  origin,  and  an  ink  seal 
(with  the  identifying  number  of  the 
processing  establishment  and  the  date 
the  salting  began)  which  was  placed 
thereon  at  the  processing  establishment, 
immediately  prior  to  salting,  under  the 
supervision  of  a  person  authorized  to 
supervise  such  activity  by  the  veterinary 
services  of  the  national  government  of 
the  country  of  origin;  or 

(3)  The  dry-cured  pork  loin,  if  it  is 
processed  in  accordance  with  paragraph 
(i)(5)  of  this  section,  is  packaged  with 
material  that  bears  a  seal  of  the 
government  of  the  country  of  origin 
which  was  placed  thereon  at  the 
slaughtering  establishment  under  the 
direct  supervision  of  a  person 
authorized  to  supervise  such  activity  by 
the  veterinary  services  of  the  national 
government  of  the  country  of  origin,  and 
bears  a  tamp>er-proof  plastic  tag, 
securely  attached  to  the  pork  loin  itself, 
that  states  the  identifying  number  of  the 
slaughtering  establishment  and  the  date 
the  pork  loin  was  placed  in  the  pickle 
preparation  under  the  supervision  of  a 
person  authorized  to  supervise  such 
activity  by  the  veterinary  service  of  the 
national  government  of  the  country  of 
origin. 
•        •        *        •        • 

(m)  The  dry-cured  ham,  pork 
shoulder,  or  pork  loin  was  processed  in 
accordance  with  one  of  the  following 
criteria: 

(!)••• 

(2)  The  Serrano  ham,  processed  in 
accordance  with  paragraph  (i)(2)  of  this 
section,  and  came  from  any  breed  of 
large,  white  swine,  including  but  not 
limited  to  Landrace,  Pietrain,  EhutK:, 
Jersey.  Hampshire,  and  Yorkshire 
breeds,  and  crosses  of  such  breeds; 

(3)  The  Iberian  ham,  processed  in 
accordance  with  paragraph  (i)(3)  of  this 
section,  and  came  from  a  swine  of  the 
Iberico  breed  of  pigs; 

(4)  The  Iberian  pork  shoulder, 
processed  in  accordance  with  paragraph 
(i)(4)  of  this  section,  and  came  from  a 
swine  of  the  Iberico  breed  of  pigs; 

(5)  The  Iberian  pork  loin,  if  processed 
in  accordance  with  paragraph  (i)(5)  of 
this  section,  and  came  from  a  swine  of 
the  Iberico  breed  of  pigs. 

•     .  •        •        •        • 

(o)  The  dry-cured  ham,  pork  shoulder 
or  {K>rk  loin  is  accompanied  at  the  time 
of  importation  into  the  United  States  by 
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a  certificate  Issued  by  a  peraon 
authorized  to  issue  such  certificates  by 
the  veterinary  services  of  the  national 
government  of  die  coimtry  of  origin, 
stating: 

(1)  That  all  the  provisions  of  this 
section  have  been  complied  with, 
including  paragraphs  (i)  and  (m)  of  this 
section; 

(2)  The  paragraph  of  this  section 
under  which  the  dry-oued  ham.  pork 
shoulder,  or  pork  loin  was  processed: 
and  stating  further  that,  if  the  product 
covered  by  the  certificate: 

(i)  Is  an  Italian-type  ham  processed 
under  paragraph  (i)(l)  of  this  section,  it 
was  processed  for  a  minimum  of  400 
days; 

(it)  Is  a  Serrano  ham  processed  under 
paragraph  (i)(2)  of  this  section,  it  was: 

(A)  Processed  for  a  minimum  of  190 
days  in  a  country  free  of  swine  vesicular 
disease,  in  a  facility  authorized  by  the 
veterinary  services  of  the  national 
government  of  that  country  to  process 
only  meat  from  countries  free  of  swine 
vesicular  disease;  or, 

(B)  Processed  for  a  minimum  of  560 
days  in  any  country,  in  a  facility  that 
may  also  process  meat  from  countries 
where  swine  vesicular  disease  exists; 

(iii)  Is  an  Iberian  ham  processed 
under  paragraph  (i)(3)  of  this  section,  it 
was: 

(A)  Processed  for  a  minimum  of  365 
days  in  a  country  free  of  swine  vesicular 
disease,  in  a  facility  authorized  by  the 
vieterinary  services  of  the  national 
government  of  that  country  to  process 
only  meat  from  countries  free  of  swine 
vesicular  disease;  or, 

(B)  Processed  for  a  minimum  of  560 
days  in  any  country,  in  a  facility  that 
may  also  process  meat  from  countries 
where  swine  vesicular  disease  exists; 

(iv)  Is  a  dry-cured  pork  shoulder,  it 
was  processed  in  accordance  with 
paragraph  (i)(4]  of  this  section  for  a 
minimum  of  240  days;  or 

(v)  Is  a  dry-cured  pork  loin,  it  was 
^      processed  in  accordance  with  paragraph 
(i)(5)  of  this  section  for  a  minimiun  of 
130  days. 

Done  in  Waahington.  DC,  this  27th  day  of 
October  1994. 
TafTy  L.  MadMy. 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
IFR  Doc.  94-27274;  Filed  11-2-94;  8:45  am] 
COM  M1S-34-r 


FEDERAL  RESERVE  SYSTEM 

12CFRPart211 

[RagyMton  K;  Ooctiet  No.  R-079q 

IntMTWttonai  Banking  Operations 

AQSCV:  Board  of  Governors  of  tiw 
Federal  Reserve  System. 
action:  Final  rule. 

summary:  The  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  or 
Federal  Reserve)  amends  its  Regulation 
K  concerning  the  permissible  activities 
of  state- licensed  branches  and  ageinnes 
of  foreign  banks.  Section  202(a)  of  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1091  (FDICIA  or 
Act)  provides  that  after  December  19, 
1992.  a  state-licensed  branch  or  agency 
of  a  foreign  bank  may  not  engage  in  any 
activity  that  is  not  permissible  for  a 
federal  branch  of  a  foreign  bank  unless 
the  Board  has  determined  that  the 
activity  is  consistent  with  sound 
banking  practice,  and  in  the  case  of  an 
insured  branch,  the  Federal  Deposit 
Insurance  Corporation  (FDIC)  has 
determined  that  the  activity  would  pose 
no  significant  ride  to  the  affected 
deposit  insurance  fund.  This 
amendment  to  Regulation  K  sets  forth 
the  application  prtx»dures  which  state- 
Ucensed  branches  and  agencies  of 
foreign  banks  will  be  required  to  follow 
in  Older  to  request  the  Board's 
permission  to  engage  in  or  continue  to 
engage  in  an  activity  which  is  not 
permissible  for  a  federal  branch  of  a 
foreign  bank  and  the  requirements  of 
divestiture  and  cessation  plans.  Insured 
branches  are  also  required  to  seek  the 
approval  of  the  FDIC  to  engage  in  or  to 
continue  to  engage  in  such  an  activity. 
The  final  rule  also  amends  Regulation  K 
to  clarify  that  no  application  will  be 
required  in  coimection  with  the 
conversion  by  a  foreign  bank  of  its 
federally-licensed  branch  or  agency  into 
a  state-licensed  branch  or  agency. 
EFFECTIVE  DATE:  This  regulation  is 
effective  on  January  1, 1995,  except  for 
§  21 1.21(e)  which  is  effective  December 
5.1994. 

FON  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  O'Day,  Associate  General 
Counsel  (202/452-3786).  Ann  E. 
Misback,  Managing  Senior  Counsel 
(202/452-3788).  John  W.  Rogers. 
Attorney  (202/452-2798);  Michael  G. 
Martinson,  Assistant  Director  (202/452- 
3640),  Division  of  Banking  Supervision 
and  Regulation,  Board  of  Governors  of 
the  Federal  Reserve  System.  For  the 
hearing  impaired  only. 
Telecommunication  Device  for  the  Deaf 
[TDD],  Dorothea  Hiompson  (202/452- 


3544),  Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington,  DC  20551. 
SUPPLEMENTARY  MFORMATKM:  Section 
202  of  the  Act  amended  section  7  of  the 
International  Banking  Act  (IBA)  by 
adding  several  new  subsections 
concerning  the  establishment  and 
termination  of  foreign  bank  branches  in 
the  United  States.  New  subsection  7(h) 
of  the  IBA  provides  that: 

(1)  IN  GENERAL— AA«^  the  end  of  the  1- 
year  period  beginning  on  the  date  of 
enactment  of  the  (Act]  a  State  branch  or  State 
agency  may  not  engage  in  any  type  of  activity 
that  Is  not  permissible  for  a  Federal  branch 
unlets — 

(A)  the  (Federal  Reserve)  Board  has 
determined  that  such  activity  is  consistent 
with  sound  banking  practice:  and 

(B)  In  the  case  of  an  insured  branch,  the 
Federal  Deposit  Insurance  Coqx>ration  has 
determined  that  the  activity  would  pose  no 
significant  risk  to  the  deposit  insurance  fund. 

12  U.S.C  3105(h)(1). 

In  order  to  implement  this  provision, 
the  Board  issued  a  proposed  rule  on 
January  6,  1993,  with  a  request  for 
pubUc  comment  (58  FR  513).  In  taking 
this  action,  the  Board  stated  that  it 
would  consider  revisions  to  the 
proposed  rule  as  appropriate  and  on  the 
basis  of  the  comments  received.  The 
comment  period  ended  on  March  5. 
1993.  The  Board  indicated  that  it  would 
accept  and  process  applications  imder 
the  statute  during  the  p«idency  of  the 
rulemaking.  No  applioitions  have  been 
received. 

The  proposed  rule  required  a  foreign 
bank  operating  a  state-licensed  brandi 
or  agency  in  the  United  States,  which 
desires  to  engage  in  or  continue  to 
engage  in  an  activity  that  is  not 
permissible  for  a  federal  branch, 
pursuant  to  statute,  regulation  or  order 
or  interpretation  issuf^  by  the  Office  of 
the  CosaptroUer  of  the  Currency  (OCC), 
to  file  an  appfication  in  letter  form  to 
the  Board  for  permission  to  conduct  or 
to  continue  to  conduct  such  activity. 
The  {NToposed  regulation  set  forth  the 
required  contents  of  the  appUcation  and 
a  procedure  for  divestitiue  or  cessation 
of  impermissible  activities  not  approved 
by  the  Board. 

The  Board  specifically  requested 
comment  on  several  items,  including 
the  contents  of  the  appUcation,  whether 
prior  notice  rather  tlum  an  appUcation 
might  be  appropriate  for  certain  classes 
of  activities,  and  whether  the  conduct  of 
activities  pennitted  by  the  OOC 
pursuant  to  informal  rather  than  formal 
interpretation,  opinion  or  advice  should 
require  the  filing  of  an  application. 

m  addition,  the  Board  requested 
comment  on  another  provision  of 
Regulation  K  which  requires  that  a 


foreign  bank  wishing  to  convert  from  a 
federal  branch  or  agency  Ucense  to  a 
state  bFaiK:h  or  agency  Ucense  file  fior 
approval  to  do  so  with  the  Board.  > 

The  Board  received  four  public 
comments  on  the  regulation.  Conunents 
were  submitted  by  a  state  banking 
supervisor,  an  association  of  state 
banking  supervisors,  a  trade  association 
and  a  law  firm.  The  conunenters 
generally  were  supportive  of  the 
approach  taken  in  die  proposed  rule. 
The  comments  focused  on  whether  an 
activity-based  approach  rather  than  a 
bank-based  approach  woidd  be 
preferable,  whether  the  conduct  of 
activities  permitted  by  the  OCC 
pursuant  to  informal  rather  than  formal 
interpretation,  opinion  or  advice  should 
require  an  application  and  whether  an 
appUcation  would  be  required  to 
conduct  an  activity  that  the  OCC 
permitted  but  only  subject  to 
quantitative  restrictions.  The 
commenters  uniformly  stated  that  no 
appUcation  should  be  required  to 
convert  from  a  federal  branch  or  agency 
Ucense  to  a  state  branch  or  agency 
Ucense. 

On  March  2. 1993,  the  FDIC  issued  its 
own  proposed  regulation  implementing 
section  7(h)  of  the  IBA.  See  58  FR 
11992.  The  Board  has  consulted  vtrith 
the  FDIC  concerning  the  response  to  its 
proposed  rule.  Both  the  Board  and  the 
FDIC  have  attempted  to  make  their  final 
nUes  as  consistent  with  one  another  as 
possible  and  thereby  to  reduce  the 
burden  that  might  be  imposed  on 
appUcants.  A  description  of  the  final 
rule  and  an  analysis  of  the  relevant 
comments  foUows. 

Determining  if  an  Activity  is 
Permissible  for  a  Federal  Branch 

The  commenters  generally  stated  that 
no  appUcation  should  be  required  from 
a  state-Ucensed  branch  or  agency  for  the 
conduct  of  an  activity  that  is  permitted 
for  a  federal  branch  pursuant  to 
interpretation,  opinion  or  advice  issued 
in  writing  by  the  OCC  or  its  staff,  as  well 
as  by  statute,  regulation  official  bulletin, 
circular  or  order.  The  commenters 
argued  that  a  stricter  requirement  would 
result  in  a  competitive  disadvantage  to 
state  Ucensed  offices  and  therebv  would 
be  inconsistent  with  the  intent  of  the 
statute.  The  Board  agrees  with  that 
argument.  Accordingly,  the  conduct  of 
activiUes  permitted  for  a  federal  branch 
pursuant  to  IntCTpretaUon.  opinion  or 
advice  issued  in  writing  by  the  OCC  or 
its  staff  would  not  require  an 
appUcation,  so  long  as  such 
interpretation,  opinion  or  advice  is  still 
considered  valid,  i.e.,  it  has  not  been 
overruled  by  the  OCC  or  found  invaUd 
by  a  court  of  competent  jurisdiction.  In 


addition,  because  national  banks  and 
federal  branches  may  rely  on  a  written 
opinion  of  counsel  that  an  acUvity  is 
permissible  under  the  National  Bank 
Act  or  other  appUcable  statutes,  in  the 
Board's  view,  it  would  be  appropriate  to 
permit  state-Ucensed  branches  and 
agencies  also  to  rely  on  such  opinions, 
provided  the  opinion  of  coimsel  is 
based  on  a  reasoned  analysis  of 
appUcable  statutes,  regulations,  official 
buUetins,  circular,  orders,  or 
interpretations,  opinions  or  advice  of 
the  OCC  or  its  staff.  The  Board  plans  to 
consult  with  the  OCC  when  questions 
arise  as  to  the  permissibiUty  of  any 
particular  activity.  Insured  branches  of 
foreign  banks  also  should  consult  with 
the  FDIC  as  to  the  permissibiUty  of 
particular  activities. 

Bank  Approach  Versns  Activity 
Aj^troacfa 

The  Board's  proposed  rule  took  a 
bank-based  approach  to  implementing 
the  statute;  that  is,  an  application  was 
required  from  each  bank  wishing  to 
conduct  or  continue  to  conduct  an 
activity  not  permissible  for  a  national 
bank.  The  comments  suggested  that  the 
Board  instead  take  an  activity  based 
approach,  at  least  with  i^espect  to 
activities  which  the  commenters 
believed  presented  minimal  risk.  One 
commenter  suggested  that  the  Board 
entertain  appUcations  from  industry 
trade  groups  with  respect  to  the  conduct 
of  such  activities. 

The  Board  has  determined  that  a 
combination  of  the  two  approaches  is 
the  appropriate  way  to  proceed  and  has 
modified  the  proposed  rule  accordingly. 
As  described  in  further  detail  below,  the 
final  rule  provides  that  certain 
categories  of  activities  are  consistent 
with  soimd  banking  practice  and  that  no 
application  should  be  required  to 
conduct  such  activities.  The  fact  that  the 
Board's  prior  consent  is  not  required 
does  not  preclude  the  Board  from  taking 
any  appropriate  action  within  its 
authority  with  respect  to  such  activities 
if  the  facts  and  circumstances  warrant 
such  action. 

Application  Not  Required  in  Certain 
Instances 

The  first  category  of  activities 
exempted  from  the  appUcation 
requirement  are  certain  activities 
already  determined  by  the  FDIC  not  to 
pose  a  significant  risk  to  the  Bank 
Insurance  Fund  pursuant  to  §  362.4(cK3) 
of  the  FDIC's  regulations  (12  CFR  part 
362).  The  Board  has  determined  not  to 
require  an  application  under  this  jjart 
for  the  conduct  of  any  such  activity  that 
the  FDIC  would  permit  an  insured  state 
bank  to  conduct  directly,  provided  the 


activity  is  permissible  for  the  branch  or 
agency  under  appUcable  state  law  and 
any  other  appUcable  federal  law  or 
regulation.  The  Board  bdieves  the 
conduct  of  these  activities,  with  proper 
controls,  is  consistent  with  safe  and 
sound  banking.  As  set  forth  in  12  CFR 
362.4(c)(3)(i>-(iiKA),  the  exempted 
activities  include  guarantee  activities 
and  activities  found  by  the  Board  by 
regulation  or  order  to  be  closely  related 
to  banking.  In  addition,  the  Board  has 
determined  to  exempt  from  the 
appUcation  requirement  any  activity 
conducted  as  agent  rather  than  as 
principal,  provided  that  the  activity  is 
one  that  could  be  conducted  by  a  state- 
chartered  bank  headqiiartered  in  the 
same  state  as  the  branch  or  agency  is 
Ucensed.  Of  course,  all  activities  of  the 
branches  and  agencies  remain  subject  to 
examination.  If  any  particular  activity  is 
found  to  be  improperly  conducted,  the 
Board  retains  enforcement  authority  to 
require  conformance  to  safety  and 
soundness  requirements. 

Finally,  like  the  proposed  rule,  the 
final  rule  provides  that  an  appUcation 
under  this  section  normaUy  shaU  not  be 
required  where  an  activity  is 
permissible  to  a  federal  brandi  but  the 
OCC  imposes  a  quantitative  restriction 
on  the  conduct  of  such  activity  by  the 
federal  iManch.  The  commenters  were 
supportive  of  this  exemption.  The  Board 
beUeves  appropriate  quantitative 
restrictions  can  be  addressed  on  a  case- 
by-case  besis  as  part  of  the  ongoing 
superviscHy  process. 

Contents  of  AppUcation 

Section  211.29(b)  of  the  proposed 
regulation  provided  that  the  application 
shall  be  in  letter  form  and  shall  contain 
certain  information,  including  among 
other  things,  a  description  of  the  activity 
in  which  the  branch  or  agency  desires 
to  engage  or  in  which  it  is  already 
engaged,  the  foreign  bank's  financial 
condition,  the  assets  and  Uabilities  of 
the  branch  or  agency,  the  projected 
«ffect  of  the  proposed  activity  on  the 
financial  condition  of  the  foreign  bank 
and  the  branch  or  agency,  and  in  the 
case  of  an  appUcation  by  a  state- 
Ucensed  insured  branch,  a  statement  of 
why  the  prop>osed  activity  wiU  pose  no 
significant  risk  to  the  deposit  insurance 
fund. 

The  commenters  suggested  that 
appUcants  not  be  required  to  provide 
information  already  available  to  the 
Federal  Reserve  through  its  general 
examination  and  supervisory  process. 
Accordingly,  the  Board  has  deleted  from 
the  final  rule  the  requirement  to  proxide 
certain  financial  information.  The  Board 
may  request  such  information  in 
individual  cases  if  the  information  in  its 
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pos9ession  is  either  out  of  date  or 
otherwise  deemed  insufficient. 
The  Board  and  the  FDIC  have 
consulted  concerning  the  type  of 
information  which  each  agency  will 
need  in  order  to  make  an  informed 
judgment  and  have  agreed  on  a  common 
Ust  of  information  in  order  that 
applicants  will  need  to  prepare  only  one 
application  which,  in  the  case  of 
insiued  branches,  may  be  submitted  to 
both  agencies.  It  is  contemplated  that 
the  Bo«rd  and  the  FDIC  will  review 
such  appUcations  simultaneously. 

Standards  To  Be  Examined 

Section  211.29(d)  of  the  final  rule  sets 
forth  the  standards  that  the  Board  will 
examine  in  order  to  determine  whether 
a  particular  activity  is  consistent  with 
soiud  banking  practice.  These  factors 
are: 

•  What  tj-pes  of  risks,  if  any,  the 
activity  poses  to  the  U.S.  operations  of 
the  foreign  banking  organization; 

•  If  the  activity  poses  any  such  risks, 
the  magnitude  of  each  risk;  and 

•  If  a  risk  is  not  de  minimis,  the 
actual  or  proposed  procedures  to  control 
and  minimize  such  risk. 

Each  of  these  factors  shall  be  evaluated 
in  light  of  the  ability  of  the  foreign  bank 
to  provide  financial  and  managerial 
support  to  the  branch  or  agency,  the 
performance  record  of  the  foreign  bank 
in  general  and  the  branch  or  agency  in 
particular,  and  the  volimie  of  the 
proposed  activity.  The  Board  may  also 
determine  that  a  particular  activity,  after 
consideration  of  the  above  factors  and 
subject  to  any  conditions  or  limits 
imposed  by  the  Board,  may  be 
conducted  by  any  other  state- licensed 
branch  or  agency  without  further 
application  to  the  Board. 

This  section  remains  unchanged  from 
the  proposed  rule. 

Cessation  or  Divestiture 

In  the  event  that  a  state  branch  or 
agency  is  required  to  cease  conducting 
an  activity  pursuant  to  the  final  * 

regulation.  §  211.29(0  sets  forth  the 
guideUnes  that  must  be  followed  to 
divest  or  cease  the  impermissible 
activity.  Generally,  this  section  provides 
that  the  state  branch  or  agency  shall 
submit  a  written  plan  of  divestiture  or 
cessation  within  60  days  of  (1)  being 
notified  by  the  Board  or  the  FDIC  that 
an  application  to  continue  to  conduct 
the  activity  has  been  denied.  (2)  the 
effective  date  of  the  regulation  in  the 
event  that  the  foreign  bank  elects  not  to 
apply  for  permission  to  continue  to 
conduct  the  activity,  and  (3)  any  change 
in  statute,  regulation,  order  or  OCC 
interpretation  that  renders  the  activity 
impermissible.  Divestiture  or  cessation 


shall  be  completed  within  one  year,  or 
sooner  if  the  Board  so  directs.  The 
Board  requested  comment  on  whether 
or  not  this  period  of  time  should  be 
longer  or  shorter. 

,  No  comments  were  received  on  this 
portion  of  the  proposed  rule. 
Accordingly,  no  substantive  changes 
were  made. 

Conversion  From  Federal  to  State 
License 

As  suggested  by  the  commenters.  the 
Board  has  determined  not  to  require  an 
application  under  the  Foreign  Bank 
Supervision  Enhancement  Act  in 
connection  with  the  conversion  of:  (1)  a 
federally-hcensed  branch  to  a  state 
licensed-branch:  or  (2)  a  federally 
licensed-agency  to  a  state-Ucensed 
agency.  Apphcations  are  not  considered 
necessary  in  hght  of  the  fact  that  state- 
licensed  branches  and  agencies  must 
restrict  their  activities  to  those 
permissible  for  a  federal  branch  or 
receive  the  Board's  approval  to  engage 
in  the  activity.  Section  24  of  Regulation 
K  will  be  amended  accordingly. 

RegiUatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  FlexibiUty  Act  (5  U.S.C  601 
et  seq.].  it  is  certified  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

List  of  Sub)ects  in  12  CFR  Pail  211 

Exports,  Federal  Reserve  System, 
Foreign  banking.  Holding  companies. 
Investments,  Ref)orting  and  record- 
keeping requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  211  as  set  forth  below: 

PART  211— INTERNATIONAL 
BANKING  OPERATIONS 
(REGULATION  K) 

1.  The  authority  citation  for  Part  211 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  221  etseq..  1818. 
1841  et  seq..  1843  et  seq.,  3101  et  seq..  3901 
et  seq. 

2.  In  §  211.21,  paragraph  (e)  is  revised 
to  read  as  follows: 

$211.21    Deflnlttons. 

***** 

(e)  Change  the  status  of  an  office 
means  convert  a  representative  office 
into  a  branch  or  agency,  or  an  agency 
into  a  branch,  but  does  not  include 
renewal  of  the  license  of  an  existing 
office. 
*        •        •        *        « 

3.  hi  §  211.29,  the  text  is  added  to 
read  as  follows: 


f211^    Applications  by  state-Ucensed 
(KWiches  Ofid  agencies  to  conduct  activities 
not  permissible  for  federal  branches. 

(a)  Scope.  A  state-licensed  branch  or 
agency  shall  file  with  the  Board  a  prior 
written  application  for  permission  to 
engage  in  or  continue  to  engage  in  any 
type  of  activity  that: 

(1)  Is  not  permissible  for  a  federal 
branch,  pursuant  to  statute,  regulation, 
official  bulletin  or  circular,  or  order  or 
interpretation  issued  in  writing  by  the 
Office  of  the  Comptroller  of  the 
Currency;  or 

(2)  Is  rendered  impermissible  due  to 
a  subsequent  change  in  statute, 
regulation,  official  bulletin  or  circular, 
written  order  or  interpretation,  or 
decision  of  a  court  of  competent 
jurisdiction. 

(b)  Exceptions.  No  application  shall 
be  required  by  a  state-licensed  branch  or 
agency  to  conduct  any  activity  that  is 
otherwise  permissible  under  applicable 
state  and  federal  law  or  regulation  and 
that: 

(1)  Has  been  determined  by  the  FDIC 
pursuant  to  12  CFR  362.4(c)(3)(i)- 
(c)(3}(ii)(A)  not  to  present  a  significant 
risk  to  the  affected  deposit  insurance 
fimd; 

(2)  Is  permissible  for  a  federally- 
Ucensed  branch  but  the  OCC  imposes  a 
quantitative  limitation  on  the  conduct  of 
such  activity  by  the  federal  branch; 

(3)  Is  conducted  as  agent  rather  than 
as  principal,  provided  that  the  activity 
is  one  that  could  be  conducted  by  a 
state-chartered  bank  headquartered  in 
the  same  state  in  which  the  branch  or 
agency  is  Ucensed;  or 

(4)  Any  other  activity  that  the  Board 
has  determined  may  be  conducted  by 
any  state-Ucensed  branch  or  agency  of  a 
foreign  bank  without  further  appUcation 
to  the  Board. 

(c)  Contents  of  application.  An 
application  submitted  pursuant  to 
paragraph  (a)  of  this  section  shall  be  in 
letter  form  and  shall  contain  the 
following  information: 

(1)  A  brief  description  of  the  activity, 
including  the  manner  in  which  it  will 
be  conducted  and  an  estimate  of  the 
expected  dollar  volume  associated  with 
the  activity; 

(2)  An  analysis  of  the  impact  of  the 
proposed  activity  on  the  condition  of 
the  U.S.  operations  of  the  foreign  bank 
in  general  and  of  the  branch  or  agency 
in  particular,  including  a  copy,  if 
available,  of  any  feasibility  study, 
management  plan,  financial  projections, 
business  plan,  or  similar  document 
concerning  the  conduct  of  the  activity; 

(3)  A  resolution  by  the  apphcant's 
board  of  directors  or.  if  a  resolution  is 
not  required  pursuant  to  the  applicant's 
organizational  documents,  evidence  of 


approval  by  senior  management, 
authorizing  the  conduct  of  such  activity 
and  the  fiUng  of  this  application; 

(4)  If  the  activity  is  to  be  conducted 
by  a  state- licensed  insured  branch,  a 
statement  by  the  applicant  of  whether  or 
not  it  is  in  compliance  with  12  CFR 
346.19  and  346.20.  Pledge  of  Assets  and 
Asset  Maintenance,  resjjectively; 

(5)  If  the  activity  is  to  be  conducted 
by  a  state-licensed  insured  branch, 
statements  bv  the  applicant: 

(i)  That  it  has  complied  with  all 
requirements  of  the  Federal  Deposit 
Insurance  Corporation  concerning  an 
application  to  conduct  the  activity  and 
the  status  of  the  application,  including 
a  copy  of  the  FDlC's  disposition  of  such 
application,  if  available;  and 

(ii)  Explaining  why  the  activity  will 
pose  no  significant  risk  to  the  deposit 
insurance  fund;  and 

(6)  Any  other  information  that  the 
Reserve  Bank  deems  appropriate. 

(d)  Factors  considered  in 
determination.  (1)  The  Board  shall 
consider  the  following  factors  in 
determining  whether  a  proposed 

.  activity  is  consistent  with  sound 
banking  practice: 

(i)  The  types  of  risks,  if  any.  the  activity 
poses  to  the  U.S.  operations  of  the  foreign 
bwnking  organization  in  general  and  the 
branch  or  agency  in  particular, 

(ii)  If  the  activity  poses  any  such  risks,  the 
magnitude  of  each  risk;  and 

(iii)  If  a  risk  is  not  de  minimis,  the  actual 
or  proposed  procedures  to  control  and 
minimize  the  risk. 

*  (2)  Each  of  the  factors  set  forth  in 
paragraph  (d)(1)  of  this  section,  shall  be 
evaluated  in  light  of  the  financial 
condition  of  the  foreign  bank  in  general 
and  the  branch  or  agency  in  particular 
and  the  volume  of  tihe  activity. 

(e)  Application  procedures. 
Apphcations  pursuant  to  this  section 
shall  be  filed  with  the  responsible 
Reserve  Bank  for  the  foreign  bank.  An 
apphcation  shall  not  be  deemed 
complete  until  it  contains  all  the 
information  requested  by  the  Reserve 
Bank  and  has  been  accepted.  Approval 
of  such  an  apphcation  may  be 
conditioned  on  the  apphcant's 
agreement  to  conduct  the  activity 
subject  to  specific  conditions  or 
limitations. 

(f)  Divestiture  or  cessation.  (1)  hi  the 
event  that  an  applicant's  application  for 
permission  to  continue  to  conduct  an 
activity  is  not  approved  by  the  Board  or, 
if  appUcable,  the  FDIC,  the  applicant 
shall  submit  a  detailed  written  plan  of 
divestiture  or  cessation  of  the  activity  to 
the  responsible  Reserve  Bank  within  60 
days  of  the  disapproval.  The  divestitiu^ 
or  cessation  plan  shall  describe  in  detail 
the  manner  in  which  the  applicant  will 


divest  itself  of  or  cease  the  activity  and 
shall  include  a  projected  timetable 
describing  how  long  the  divestiture  or 
cessation  is  expected  to  take. 
Divestitures  or  cessation  shall  be 
complete  within  one  year  bom  the  date 
of  the  disapproval,  ot  within  such 
shorter  period  of  time  as  the  Board  shall 
direct. 

(2)  In  the  event  that  a  foreign  bank 
operating  a  state  branch  or  agency 
chooses  not  to  apply  to  the  Board  for 
permission  to  continue  to  conduct  an 
activity  that  is  not  permissible  for  a 
federal  branch  or  which  is  rendered 
impermissible  due  to  a  subsequent 
change  in  statute,  regulation,  official 
bulletin  or  circular,  written  order  or 
interpretation,  or  d^ision  of  a  court  of 
competent  jurisdiction,  the  foreign  bank 
shall  submit  a  vmtten  plan  of 
divestiture  or  cessation,  in  conformance 
with  paragraph  (f)(1),  of  this  section 
within  60  days  of  January  1, 1995  or  of 
such  change  or  decision. 

By  order  of  the  Board  of  Covemoss  of  the 
Federal  Reserve  System,  October  27, 1994. 
WUliam  W.  Wiles. 
Secretary  of  the  Board. 
(PR  Doc  94-27121  Filed  11-2-94;  8:45  am] 
BiLUNG  oooe  asie-ei-p 


Avenue,  SW.,  Washington.  DC  20591. 
telephone  (202)  267-«783. 

SUPPLEMEWTARY INTORMATION: 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart71 

[Docket  Na  27297;  Amendment  No.  71-251 

Amendment  to  the  South  Florida  Low 
OffstMxe  Airspace  Area 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DglTT. 
ACnOM:  Technical  amendment. 

summary:  This  action  amends  the 
description  of  the  South  Florida  Low 
airspace  area  to  exclude  the  airspace 
within  the  Grand  Bahama  terminal 
control  area  (TCA)  and  the  Nassau  TCA. 
At  the  present  time,  the  South  Florida 
Low  airspace  area  is  correctly  depicted 
on  aeronautical  charts  as  excluding  the 
airspace  of  the  imderlsing  Grand 
Bahama  and  Nassau  TCAs.  However, 
the  current  airspace  description  of  this 
airspace  area  is  erroneous  in  that  it 
inadvertently  includes  the  Grand 
Bahamas  and  the  Nassau  TCAs  as  part 
of  the  South  Florida  Low  airspace  area. 
This  action  corrects  this  error. 
EFFECTIVE  DATE:  November  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Reginald  C.  Matthews.  ATP-230,  Air 
Traffic  Rules  Brandi,  Federal  Aviation 
Administration,  800  Independence 


Background 

The  Offshore  Airspace 
Reconfiguration  Final  Rule  pubhshed 
March  2, 1993  (58  FR  12128),  amended 
the  Federal  Aviation  Regulations  (FAR), 
in  pertinent  part,  by  designating 
additional  control  areas  as  of&hore 
airspace  areas  or  en  route  domestic 
airspace  areas.  The  offshore  areas  were 
divided  into  high  and  low  areas  and  an 
effort  was  made  to  establish  a  uniform 
floor  of  controlled  airspace  for  certain 
air  traffic  operations.  "Through  that  rule, 
the  South  Florida  control  area  was 
re\'ised  and  redesignated  as  the  South 
Florida  Low  offshore  airspace  area.  The 
rule  also  extended  the  airspace  of  the 
South  Florida  Low  airspace  area  from 
2,700  feet  mean  sea  level  (MSL)  up  to, 
but  not  including.  18.000  feet  MSL. 

The  lateral  boimdaries  of  the  South 
Florida  Low  were  further  revised,  by 
amendment  (58  FR  33907;  June  22, 
1993),  to  extend  from  latitude  28''00'00'' 
North  to  latitude  34''00'00"'North. 
However,  both  amendments  to  the 
South  Florida  Low  airspace  area 
inadvertently  included  the  imderl^dng 
airspace  nathin  the  Grand  Bahama  TCA 
and  the  Nassau  TCA.  both  of  which 
have  airspace  segments  extending  above 
2.700  feet  MSL  The  South  Florida  Low 
is  correctly  depicted  on  aeronautical 
charts  as  excluding  the  airspace  of  the 
underlying  TCAs.  However,  the  airspace 
description  does  not  reflect  this 
exclusion  as  was  intended. 

The  Amendment 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  revises  the  airspace  description 
of  the  South  Florida  Low  airspace  area 
by  excluding  the  Grand  Bahama  TCA 
and  the  Nassau  TCA. 

The  FAA  has  determined  that  this 
regulation  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  is  not  a  "significant  rule" 
imder  DOT  Regulatoiy  PoUcies  and 
Procedures  (44  FR  11034;  February  26, 
1979);  and  does  not  warrant  preparation 
of  a  regulatory  evaluation  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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Th*  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART71-{AMENDE0| 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.SC  app.  1348(a).  1354(a). 
1510;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389:  49  U.S.C  106(g):  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
AdmiDistration  Order  7400.9B.  Airspace 
Designations  and  Reporting  Points, 
dated  July  18. 1994.  and  effective 
September  16. 1994.  is  amended  as 
follows: 

Paragraph  6007 — Offshore  Airspace  Areas 


South  Florida  Low,  FL    [Revisedl 

That  airspace  extending  upward  from 
2.700  feet  MSL  bounded  on  the  west  by  the 
Houston  Oceanic  CTA/FIR;  bounded  on  the 
north  from  west  to  east  by  the  )acksonville 
Air  Route  TrafRc  Control  Center  boundary,  a 
line  12  mites  from  and  parallel  to  the  U.S. 
shoreline  and  lat.  34°00'00"N.,  bounded  on 
the  east  by  the  New  York  Oceanic  CTA/FIR 
and  the  San  Juan  Oceanic  CTA/FIR;  bounded 
on  the  south  from  east  to  west  by  the  Santo 
Domingo  FIR.  the  Port-Au-Prince  CTA/FIR 
and  the  Havana  CTA/FIR:  excluding  the 
Grand  Bahama  TCA  and  the  Nassau  TCA. 


Issued  in  Washington,  DC.  on  October  28, 
1994. 

Harold  W.  Becker. 

Manager.  Airspace-Rules  and  Aeronautical 
Information  Division. 

|FR  Doc.  94-27288  Filed  11-2-94:  8:45  ami 
MJJNQ  OOOf  «>1«-13-M 


14  CFR  Part  73 

[AlrspKO  DocliM  No.  94-nASW-12] 

Ctiange  Time  of  Designation  for 
Restricted  Areas  R-6103A,  B,  C.  and  D; 
McGregor.  NM 

AQENCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

StMMARY:  This  action  amends  the  time 
of  designation  for  Restricted  Areas  R- 
5103A.  B.  C.  and  D.  McGregor.  NM.  The 
U.S.  Army  has  determined  that  the 
present  published  time  of  designation 
for  the  restricted  areas  does  not 
accurately  reflect  their  actual  times  of 
use.  This  action  lessens  the  burden  on 
the  public  by  amending  the  published 
time  of  designation  to  reflect  limited 


weekend  activity  in  these  areas  by  the 

miUtary. 

EFFCCnvrOATE:  0901  UTC,  February  2. 

1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Riley.  Military  Operations 

Program  Office  (ATM-420).  Office  of 

Air  Traffic  System  Management.  Federal 

Aviation  Administration,  800 

Independence  Avenue.  SW.. 

Washington.  DC  20591;  telephone:  (202) 

267-7130. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  amends 
the  time  of  designatten  for  Restricted 
Areas  R-5103A.  B.  C.  and  D,  McGregor. 
NM,  from  "0700-2000  local  time;  other 
times  by  NOTAM"  to  "0700-2000  local 
time  Monday-Friday;  other  times  by 
NOTAM."  Following  a  review  of  its 
special  use  airspace  the  U.S.  Army,  Fort 
Bliss.  TX.  determined  that  it  has  a 
continuing  requirement  for  the 
restricted  areas;  however,  the  current 
published  time  of  designation  does  not 
accurately  reflect  the  time  the  airspace 
is  required  for  military  use.  This  action 
amends  the  published  time  of  the 
restricted  areas  but  does  not  change  the 
existing  boimdaries  or  the  types  of 
activities  currently  conducted  within  R- 
5103A.  B.  C.  or  D.  Because  this  action 
is  a  minor  technical  amendment  in 
which  the  public  is  not  particularly 
interested.  I  find  that  notice  and  public 
procedure  under  5  U.S.C  553(b)  are 
unnecessary.  §  73.51  of  part  73  of  the 
Federal  Aviation  Regulations  was 
repubUshed  in  FAA  Order  7400.8B 
dated  March  9. 1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It.  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act. 

Environmental  Review 

This  action  reduces  the  time  of 
designation  of  the  restricted  areas. 


Accordingly,  this  action  is  not  subject  to 
enviroiunental  assessments  and 
procedures  as  set  forth  in  FAA  Order 
lOSO.lD,  "Policies  and  Procedures  for 
Considering  Enviroiunental  Impacts." 

List  of  Subiects  in  14  CFR  Part  73 

Airspace.  Navigation  (air). 
Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73* 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  app.  1348(a).  1354(a). 
1510. 1522;  E.O.  10854;  24  FR  9565,  3  CFR, 
1959-1963  Comp.,  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 

S  73.51    [Amended] 

2.  Section  73.51  is  amended  as 
follows: 

R-5103A  McGregor.  NM— (Amended) 

By  removing  the  current  "Time  of 
designation.  0700-2000  local  time:  other 
times  by  NOTAM."  and  substituting  the 
following:  "Time  of  designation.  0700-2000 
local  time,  Monday-Friday,  other  times  by 
NOTAM." 

R-5103B  McGregor.  NM— (Amended) 

By  removing  the  current  "Time  of 
designation.  0700-2000  local  time:  other     • 
times  by  NOTAM."  and  substituting  the 
following:  "Time  of  designation.  070O-2000 
local  time,  Monday-Friday,  other  times  by 
NOTAM." 

R-S103C  McGregor.  NM— (Amended) 

By  removing  the  current  "Time  of 
designation.  0700-2000  local  time;  other 
times  by-NOTAM."  and  substituting  the 
following:  "Time  of  designation.  0700-2000 
local  time.  Monday-Friday,  other  times  by 
NOTAM." 

R-4103D  McGregor.  NM— (Amended) 

By  removing  the  current  "Time  of 
designation.  0700-2000  local  time;  other 
times  l>y  NOTAM."  and  substituting  the 
following:  "Time  of  designation.  0700-2000 
local  time.  Monday-Friday,  other  times  by 
NOTAM." 

Issued  in  Washington,  DC.  on  October  25, 
1994. 

Harold  W.  Becker, 

Manager,  Airspace-Rules  and  Aeronautical    ■ 
Information  Division. 
IFR  Doc.  94-27289  Filed  11-2-^:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

18CFRPart2 

[DockM  No.  RM93-19-000] 

Inquiry  Concerning  the  Commission'a 
Pricing  Policy  for  Transmission 
Services  Provided  by  Public  Utilities 
Under  the  Federal  Power  Act;  Policy 
Statement 

Issued:  October  26, 1994. 

AQENCV:  Department  of  Energy.  Federal 
Energy  Regulatory  Commission. 
ACTION:  Final  rule;  policy  statement. 


SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  pohcy  statement  to 
announce  a  general  policy  regarding  the 
pricing  of  transmission  services 
provided  by  public  utilities  and 
transmitting  utilities  under  the  Federal 
Power  Act. 

The  new  policy  is  designed  to  allow 
much  greater  transmission  pricing 
flexibility  than  was  allowed  under 
previous  Commission  policies. 
EFFECTIVE  DATE:  This  policy  statement  is 
effective  as  of  October  26. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  H.  Douglass,  Office  of  the  General 
Counsel.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol 
Street.  NE..  Washington.  DC  20426, 
Telephone:  (202)  208-2143  (legal 
issues) 
Stephen  J.  Henderson.  OfBce  of 
Economic  Policy.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street.  NE..  Washington.  DC 
20426.  Telephone:  (202)  208-0100 
(technical  issues) 
SUPPI^MENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  dociunent  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportimity  to 
inspect  or  copy  the  contents  of  this 
document  diuing  normal  business  hoiurs 
in  Room  3104.  at  941  North  Capitol 
Street.  NE..  Washington.  DC  20426. 
The  Commission  Issu^mce  Posting 
System  (CIPS).  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  QPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  (202)  208-1397.  To 
access  QPS.  set  yoiu  communications 
software  to  use  300. 1200.  or  2400  bps, 
full  duplex,  no  parity,  8  data  bits  and  1 
stop  bit.  dPS  can  also  be  accessed  at 
9600  bps  by  dialing  (202)  208-1781.  The 


full  text  of  this  order  v«Il  be  available 
on  CIPS  for  30  days  from  the  date  of 
issuance.  The  complete  text  on  diskette 
in  WordPerfect  format  may  also  be 
purchased  from  the  Commission's  copy 
contractor.  La  Dom  Systems 
Corporation,  also  located  in  Room  3104 
941  North  Capitol  Street,  NE.. 
Washington.  DC  20426.E-1 

Policy  Statement 

Issued:  October  26, 1994. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  aimounces  a 
new  pohcy  regarding  the  pricing  of 
transmission  services  provided  by 
public  utilities  and  transmitting  utilities 
imder  the  Federal  Power  Act  (FPA).i 
The  new  policy  is  designed  to  allow 
much  greater  transmission  pricing 
flexibiUty  than  was  allowed  imder 
previous  Commission  policies. 
Greater  pricing  flexibility  is 
appropriate  in  light  of  the  significant 
competitive  changes  occurring  in 
wholesale  generation  markets,  and  in 
Ught  of  oiu-  expanded  wheeling 
authority  under  the  Energy  Policy  Act  of 
1992  (EPAct).2  These  recent  events 
underscore  the  importance  of  ensiuing 
that  our  transmission  pricing  poUcies 
promote  economic  efficiency,  fairly 
compensate  utilities  for  providing 
transmission  services,  reflect  a 
reasonable  allocation  of  transmission 
costs  among  transmission  users,  and 
maintain  the  refiability  of  the 
transmission  grid.  The  Commission  also 
recognizes  that  advances  in  computer 
modeling  techniques  have  made 
possible  certain  transmission  pricing 
methods  that  once  would  have  been 
impractical. 

Based  on  the  record  developed  in  this 
proceeding,  the  Commission  concludes 
that  there  appears  to  be  a  variety  of 
workable,  non-traditional  transmission 
pricing  methods  that  offer  potential 
improvements  in  fairness.  practicaUty 
and  economic  efficiency.  For  instance, 
the  Commission  beUeves  that  distance- 
sensitive  rates  using  contract  path  or 
flow-based  methods  will  be  acceptable 
if  properly  supported. 

Accordingly,  the  Commission  will 
permit  more  flexibility  to  utilities  to  file 
innovative  pricing  proposals  that  meet 
the  traditional  revenue  requirement  and 
vtrili  allow  such  proposals  to  become 
effective  60  days  after  filing.'  as  long  as 
they  satisfy  certain  pricing  principles 
discussed  below.  We  refer  to  this 


category  of  proposals  as  conforming 
proposals.  We  will  also  permit  utilities 
to  file  pricing  proposals  that  deviate 
bom  the  traditional  revenue 
requirement,  as  long  as  they  meet 
certain  requirements  discussed  below. 
We  refer  to  these  fiUngs  as  non- 
conforming proposals.  Non-conforming 
proposals  will  be  permitted  to  go  into 
effect  only  prospectively  firom  the  date 
the  Conunission  determines  that  such  a 
pricing  proposal  meets  the  statutory 
requirements  of  the  FPA.  i.e..  is  just  and 
reasonable  and  not  imduly 
discriminatory  or  preferential. 

In  addition  to  the  guidance  in  this 
Pohcy  Statement  regarding  conforming 
and  non-conforming  transrpission 
pricing  proposals,  there  are  two  specific 
subject  areas  for  which  we  have 
instituted  separate  proceedings,  and 
which  may  require  transmission  pricing 
flexibihty.  See  Recovery  of  Sti^ded 
Costs  by  Public  UtiUties  and 
Transmitting  UtiUties.  Notice  of 
Proposed  Rulemaking.  IV  FERC  Stats.  & 
Regs.  1  32.507.  59  FR  35274  (July  11, 
1994);  Alternative  Power  Pooling 
Institutions  under  the  Federal  Power 
Act.  Notice  of  Inquiry.  FERC  Stats.  & 

Regs.  1 (1994).  In  tiiose 

proceedings,  we  are  examining  what 
type  of  pricing  pohcy  is  appropriate.  We 
intend  to  examine  whether  any  special 
procedural  mechanisms  are  necessary  to 
coordinate  our  pricing  poficy  and  filings 
proposing  alternative  power  pooling 
institutions. 


>  16  U.S.C  824(e|.  796(23). 

*  See  16  VS.C  824j,  824k. 

^  Whether  to  suspend  such  a  filing  and  impose  a 
refund  condition  will  be  decided  on  •  case^by-case 
basis.  See  West  Texas  Utilities  Company.  18  FERC 
161.189(1982). 


I.  Introduction 

Tlie  Commission  will  consider  a 
broad  range  of  rate  design  methods. 
Within  a  utiUty's  embedded  original  cost 
revenue  requirement,  as  discussed  in 
Section  rv.  We  will  also  consider 
proposals  that  deviate  from  a  utility's 
embedded  original  cost  revenue 
requirement  (subject  to  certain  filing 
procedures  and  evaluation  criteria),  as 
discussed  in  Section  V.  The  U.S. 
Supreme  Court  has  recognized  the 
Commission's  broad  latitude  to  fix  rates. 
There  is  no  single  vaUd  theory  of 
ratemaking.  Under  the  statutory 
standard  of  "just  and  reasonable"  it  is 
the  result  reached,  not  the  method 
employed,  which  is  controlling. 
Duquesne  Light  Co.  v.  Bamsch,  488  U.S. 
299,  316  (1989)  (Duquesne),  Federal 
Povi'er  Commission  v.  Hope  Natural  Gas 
Co..  320  U.S.  591. 602  (1944)  [Hope).  As 
the  Court  observed  in  Duquesne: 

The  designation  of  a  single  theory  of 
ratemalcing  as  a  constitutional  requirement 
would  unnecessarily  foreclose  alternatives 
which  could  benefit  both  consumers  end 
investors. 


UMI 
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488  U.S.  at  316.  Consistent  witn  our 
broad  ratemaking  authority,  in  this 
Policy  Statement  we  announce  that  we 
will  consider  various  ratemaking 
methods  to  encourage  proposals  that 
will  produce  consumer  benefits. 

The  Commission's  traditional 
transmission  pricing  policy  has 
permitted  a  public  utility  providing  finn 
transmission  service  to  charge  rates 
designed  to  yield  annual  revenues  equal 
to  the  rolled-in  embedded  cost  *  of  the 
utility's  integrated  transmission  grid  on 
a  postage  stamp  basis  (i.e..  not  distance 
sensitive),  including  the  rolled-in  costs 
of  any  new  facilities  or  upgrades  that 
become  part  of  the  integrated  system. 
For  non-firm  transmission  service,  the 
Commission  has  permitted  rates  to 
reflect,  in  addition  to  the  variable  costs 
of  providing  the  service,  a  charge  up  to 
a  100  percent  contribution  to  the  fixed 
costs  of  providing  the  service,  with  the 
proviso  that  pricing  must  reflect  the 
characteristics  of  the  service  provided. 
e.g.,  the  degree  of  interruptibility. 
Traditionally,  transmission  rates  have 
been  based  on  a  "contract  path"  model, 
i.e.,  an  assumed  transmission  path  from 
point  A  to  point  B.  that  may  or  may  nq^ 
represent  the  actual  flows  of  power  on 
the  grid. 

In  recent  years,  the  Commission 
attempted  to  address  the  industry's 
changing  needs  by  modifying  its 
historical  transmission  pricing  policy  ' 
to  allow  a  type  of  incremental  cost    . 
pricing.*  In  order  to  provide  new  or 
expanded  transmission  service,  a  utility 
may  be  required  to  add  expensive 
transmission  assets,  which  can  result  in 
an  increase  in  rolled-in  embedded  cost 
rates.  To  address  this  possibility,  the 
Commission  has  allowed  a  utility  to 
charge  transmission-only  customers  the 
higher  of  embedded  costs  (for  the 
system  as  expanded)  or  incremental 


*Emb«dda<l  cott  is  generally  viewed  as  including 
•  (air  rate  of  return  on  the  original  cost  of  facilities, 
leaa  depreciation,  plus  operation  and  maintenance 
expenses,  and  taxes.  Embedded  costs  are  thoee  costs 
reflected  in  the  utility's  books  of  account 

*  See  Northeast  Utilities  Service  Company  (Re: 
Public  Service  Company  of  New  Hampahire), 
Opinion  No.  364-A.  58  FERC  1 81,070.  n>hg 
denied.  Opinion  No.  364-B.  S9  FERC  161.042, 
order  granting  motion  to  vacate  and  dismissing 
request  for  rehearing.  59  FERC  1 61.089  (1992). 
affirmed  in  part  and  remanded  in  part  sub  nom. 
Northeast  Utilities  Service  Company  v.  FERC,  No*. 
92-1165.  •<  al .  993  F.2d  937  (1st  Or  1993).  order 
on  remand.  66  FERC  1 61.332.  rehg  dented.  68 
FERC  161.041  (1994).  appeal  pending  No.  94-1949 
(1st  Dr.  Sept  8.  1904);  Pennsylvania  Electric 
Company.  58  FERC  161,278,  rehg  denied  and 
pricing  policy  clarified.  60  FERC  1 61.034,  rehg 
denied,  60  FERC  1 61 .244  (1992).  affirmed  sub  nom. 
Pennsylvania  Electric  Co.  v.  FERC  11  F.3d  207 
PC  Cir.  1993)  IPenehc}. 

*  Incremental  cost  is  the  coet  of  increasing  the 
level  of  service  provid*d.  In  practice.  It  typically 
refers  to  the  coal  of  additional  facilities  needed  to 
provide  the  requested  service. 


expansion  costs,  but  not  the  sum  of  the 
two.'  When  the  transmission  grid  is 
constrained  and  the  utility  chooses  not 
to  expand  its  system,  the  Commission 
has  allowed  a  utility  to  charge  the 
higher  of  embedded  costs  or  legitimate 
and  verifiable  opportimity  costs,  but  not 
the  sum  of  the  two.  The  opporttmity 
costs,  in  turn,  are  capped  by 
incremental  expansion  costs.  This  type 
of  pricing  has  been  referred  to  as  "or" 
pricing  or  Northeast  Utilities  pricing.* 
While  "or"  pricing  will  continue  to  be 
allowed  imder  the  Commission's  pricing 
policy,  the  Commission  is  prepared  to 
move  beyond  "or"  pricing  to  consider 
other  pricing  alternatives. 

II.  Request  for  Comments 

On  Jime  30, 1993,  the  Commission 
issued  a  notice  of  technical  conference 
and  request  for  comments  concerning 
these  policies  and  other  transmission 
pricing  issues.  Inquiry  Concerning  the 
Commission's  Pricing  Policy  for 
Transmission  Services  Provided  by 
Public  Utilities  Under  the  Federal  Power 
iirt,  rv  FERC  Stats.  *  Regs.  Notices 
1 35,024  (1993)  (Pricing  Inquiry).  The 
Commission  received  comments  and 
reply  comments  from  165  entities, 
representing  a  broad  cross-section  of 
parties  that  participate  in,  or  are  affected 
by,  the  electric  utility  industry.  The 
Commission  also  held  technical 
conferences  on  April  8  and  15,  1994, 
that  provided  further  opportunity  for 
public  comment  and  discussion.  A 
summary  of  the  comments  received  in 
this  proceeding  that  included  proposals 
for  change  is  presented  in  Appendix  A.* 

Those  commenting  expressed  a 
variety  of  opinions  on  many 
transmission  pricing  issues,  including 
whether  transmission  rates  shotild 
reflect  distance  sensitivity  and  whether 
and  how  to  compensate  for  flows  over 
parallel  paths.  The  commenters  were 
nearly  unanimous  in  their  call  for  the 
Commission  to  provide  further  guidance 
concerning  acceptable  pricing  methods. 
Some  commenters  indicated  that  such 
guidance  would  assist  the  formation  of 
regional  transmission  groups  (RTGs)  by 
indicating  what  pricing  policies  will  be 
acceptable  to  the  Commission. 

Wnile  many  of  the  comments 
expressed  dissatisfaction  with  the 
Commission's  current  pricing  poUcy, 


the  comments  indicated  no  consensus 
for  any  one  alternative  pricing  method. 
However,  the  commenters  expressed 
general  agreement  that  some  type  of 
transmission  pricing  reform  by  the 
Commission  is  needed.  There  was  a 
strong  consensus  that  such  reform 
should:  (1)  Allow  greater  pricing 
flexibility;  (2)  provide  pricing  that  is 
"transparent"  '**  and  easy  to  administer. 
(3)  promote  economic  efficiency,  that  is, 
allow  transmission  customers  to  make 
informed  decisions  as  to  the  economic 
consequences  of  their  choices,  and 
encourage  transmission  owners  to  make 
efficient  use  of,  and  investment  in,  the 
transmission  grid;  (4)  ensure  equity  and 
fairness;  and  (5)  facilitate  the 
development  of  RTGs. '  * 

However,  there  was  disagreement 
Regarding  the  degree  to  which  reform  of 
transmission  pricing  should  stress 
administrative  simplicity  versus 
acctiracy.  Some  commenters  advocated 
the  continued  use  of  traditional  contract 
path  and  postage  stamp  rates,  in  part 
because  these  rates  are  simple  to 
administer.  Other  commenters  proposed 
methods,  such  as  distance  sensitive  and 
flow-based  rates,  that  may  give  better 
price  signals  but  involve  more 
complexity. 

In  response  to  the  comments  received, 
the  Commission  has  decided  to  revise 
its  policies  to  permit  utiUties  much 
greater  flexibility.  We  are  prepared  to 
accept  a  variety  of  pricing  methods  in 
addition  to  Northeast  Utilities  pricing. 
Northeast  Utilities  pricing  will  still  be 
acceptable  because  it  fully  comports 
with  the  pricing  principles  we  adopt 
today.  However,  based  on  the  record 
developed  herein,  a  variety  of  other 
pricing  methods  will  also  be  acceptable. 

The  Commission  concludes  that 
greater  pricing  flexibihty  is  now 
required  for  several  reasons.  First, 
exclusive  use  of  methods  that  worked 
reasonably  well  in  the  past  does  not 
provide  stifficient  flexibihty  to 
acconunodate  the  evolving  needs  of 
transmission  owners  and  users  in  a 
more  competitive  era.''  It  is  important 


'This  current  pricing  policy  is  bssed  on  three 
goals  that  the  Commission  adopted  in  the  Sortheast 
Utilities  case:  (1)  to  bold  native  load  customer* 
harmless.  (2)  to  provide  the  lowest  reasonable  cost- 
besed  price  to  third-party  Grm  transmission 
customers,  and  (3)  to  prevent  the  collection  of 
monopoly  rents  by  transmission  owners  and 
promote  efficient  transmission  decisions. 

*  See  supra  note  S. 

'Appendix  A  will  not  appear  io  the  Code  of 
Federal  Regulations. 


<°We  interpret  the  conunenters  to  mean  that 
transmission  pricing  would  be  identified  separately 
from  generation  pricing,  that  transmission  pricing 
would  identify  all  coat  compooeirts  of  the 
transmission  service  (e.g.,  identify  ai>cillary  service 
costs)  and  that  pricing  information  would  be  readily 
available  to  all  bulk  power  participants. 

"Two  RTG  agreements  recently  filed  with  the 
Commission  postpone  dealing  with  the 
transmission  pricing  issue  by  simply  providing  tlial 
pricing  shall  be  consistent  with  the  Commission's 
transmission  pricing  policy.  See  Paciflcorp  ei  al.  (on 
behalf  of  Western  Regional  Transmission 

AssocUtion).  69  FERC  t, (1994):  Southwest 

Regional  Trarumission  Asaodation,  69  FERC 
1 )  (1W4). 

"See  American  Electric  Power  Service 
Corporation,  67  FERCiei,168  at  61,490  (19M). 


to  gain  practical  experience  with 
alternative  transmission  pricing  • 

approaches  in  order  to  assess  how  best 
to  accommodate  the  current  and  future 
needs  of  the  industry  in  providing 
efficient  and  reliable  power  supply  as 
the  industry  becomes  increasii^y 
competitive.  Second,  our  existing  "or" 
pricing  pohcy  may  not  always 
encourage  the  most  efficient 
investments  in  and  use  of  the 
transmission  grid.  Third,  regional 
differences  (e.g.,  power  flow  patterns 
and  population  densities)  justify  a  more 
flexible  poUcy  that  can  account  for  such 
differences.  Fourth,  a  more  flexible 
pricing  policy  may  be  necessary  to 
implement  effectively  our  RTG  poUcy. 
which  encourages  RTGs  to  deal  with  a 
broad  range  of  issues,  including  pricing, 
and  which  suggests  that  the 
Commission,  in  appropriate 
circumstances,  will  defer  to  RTG 
decision-making."  The  Commission  is 
convinced  that  a  more  flexible  pricing 
pohcy  can  help  to  achieve  broader 
pohcy  goals  and  be  implemented  in  a 
manner  that  is  just  and  reasonable  and 
not  unduly  discriminatory  or 
preferential. 

In  developing  a  more  flexible 
transmission  pricing  policy,  the 
Commission's  basic  premise  is  that 
comparable  access  to  efficiently  priced 
transmission  services  is  critical  to  the 
continued  development  of  a  competitive 
wholesale  power  market.  With  this 
fundamental  underpinning  in  mind,  the 
Commission  has  developed  several 
pricing  principles  that  new  pricing 
proposals  should  follow.  Some  of  these 
principles  reflect  existing  pricing 
requirements  that  any  new  proposal 
must  continue  to  follow.  Other 
principles,  while  important,  may  have 
to  be  balanced  against  one  another. 

Before  discussing  the  pricing 
principles  and  specific  new 
methodologies  that  may  be  acceptable, 
there  are  several  points  we  would  hke 
to  make.  First,  the  Commission  beheves 
that  improving  price  signals  is  an 
important  goal,  but  recognizes  that 
trade-offs  between  improved  price 
signals  and  simplicity  are  inevitable.  On 
one  hand,  transmission  service  is 
typically  a  small  component  of  the  total 
cost  of  electric  service  and,  therefore, 
arguably  does  not  merit  overly  complex 
pricing  methods."  On  the  other  hand. 


"Policy  Statement  Regarding  Regional 
Transmission  Groups,  58  FR  41626  (Aug.  5, 1993) 
ni  FERC  StaU.  &  Regs.  1 30,  976  (July  30, 1993) 
(RTG  Policy  Statement). 

** Historically,  transmission  plant  has 
represented  less  than  12  percent  of  total  electric 
plant  in  service  for  major  investor-owned  Electric 
Utilities  and  generally  less  than  6  percent  of  the 
cost  of  electricity  to  end  users.  (Derived  from  cost 


In  many  cases  transmission  capacity  is 
a  scarce  and  valuable  resource,  and  its 
pricing  can  send  signals  that  promote 
the  efficient  siting  of  generation 
Cacihties  and  efficient  decisions  as  to 
the  dispatch  of  generation.  In  addition, 
new  technological  advances, 
particularly  in  computer  technology, 
have  made  certain  innovative  pricing 
methodologies  workable  in  practice.  We 
therefore  must  balance  the  sometimes 
competing  goals  of  better  price  signals 
and  simplicity  when  evaluating  any 
new  pricing  methodologies. 

Second,  the  Commission  also 
recognizes  that  it  must  move  beyond 
certain  precedent  in  order  to  entertain 
alternative  pricing  proposals.  For 
example,  instead  of  requiring  a  single 
postage  stamp  rate  for  transmission  over 
the  integrated  transmission  system  of  a 
corporation,  such  as  a  holding  company 
system  with  several  affiUated  operating 
companies,'^  we  will  now  entertain 
proposals  such  as  zonal  rates »« that  take 
distance  within  the  corporation  into 
account,  provided  that  such  proposals 
are  consistent  with  the  pricing 
principles  that  we  adopt  today." 
Having  analyzed  new  methodologies 
presented  in  the  record,  we  believe  that 
some  departures  from  our  traditional 
integrated  system  pricing  requirement 
will  be  supportable  under  the  FPA  if 
appropriately  developed. 

"Third,  as  previously  noted,  several 
commenters  urged  the  Commission  to 
provide  a  framework  for  reforming 
pricing  that  would  supplement  the 
Commission's  RTG  Pohcy  Statement. 
The  Commission  continues  to  believe 
that  it  would  be  appropriate  for  RTGs  to 
address  transmission  pricing.  We 
anticipate  that  the  pricing  flexibihty 

daU  in  1992  Energy  Information  Administration 
Financial  Statistics  of  Major  Investor-Owned 
Electric  UtiliUes.) 

"See,  e.g..  Southern  Company  Services,  55  FERC 
161,173  (1991),  order  on  re^'g,  58  FERC  161.093 
(1991).  affd.  Alabama  Power  Company  \.  FEBC 
993  F.2d  1557  (D.C  Cir.  1993). 

"Under  zonal  rates,  a  utility's  facilities  are 
divided  (disaggregated)  into  a  number  of  zones.  The 
total  cost  assigned  to  any  request  for  transmission 
service  would  depend  on  the  number  of  zones 
traversed  and  the  rate  for  eech  zone. 

"If  a  utility,  or  public  utility  holding  company 
system,  proposes  to  disaggregate  its  integrated 
transmission  system  into  distinct  componenu  (or 
zones)  for  purposes  of  developing  transmission 
rates  for  third  pariies,  it  must  apply  the  same 
approach  consistently  and  uniformly  across  the 
entire  system  for  all  uses  of  the  system,  including 
its  own  uses. 

We  caution  that  any  such  zonal  approach  or  other 
disaggregated  approach  would  also  need  to 
appropriately  recognize  all  flows  on  the  system.  For 
example,  if  flows  are  used  to  allocate  costs  on  some 
lines,  flows  should  be  used  to  allocate  costs  for  all 
remaining  line*  in  the  same  way;  e.g.,  it  would  not 
be  acceptable  to  presume  that  each  transmission 
customer  proporiionally  uses  and  relies  upon  all 
remaining  lines  of  the  integrated  system. 


provided  herein,  and  our  willingness  to 
give  appropriate  deference  to  RTG 
decisions,  will  not  only  encourage  the 
development  of  RTGs,  but  will  also 
encourage  RTGs  to  address  transmission 
pricing,  including  regional  issues 
affecting  such  pricing. 

Finally,  we  do  not  want  our  pohcy  to 
be  so  rigid  that  utilities  will  be 
prohibited  from  proposing  pricing 
alternatives  that  may  deviate  from  the 
traditional  revenue  requirement. 
Because  transmission  remains  a  natural 
monopoly,  we  beUeve  it  will  be  difficult 
for  transmission  owners  to  support  such 
pricing  under  the  FPA,  particularly 
market-based  transmission  rates. 
However,  we  believe  that  it  would  be 
shortsighted  to  foreclose  completely 
consideration  of  such  non-conforming 
proposals.  The  electric  utiUty  industry 
of  today  is  very  different  from  the 
electric  utihty  industry  that  existed  only 
20  years  ago  and  even  five  years  ago. 
Just  as  we  today  change  our  pohcies  to 
reflect  recent  changes,  we  must  remain 
flexible  if  we  are  to  respond  to  future 
changes.  Accordingly,  we  detail 
procedures  and  standards  below  that 
will  be  used  in  evaluating  transmission 
pricing  proposals  that  do  not  conform  to 
the  traditional  revenue  requirement. 

We  now  turn  to  the  requirements  of 
the  FPA  and  the  pricing  principles  that 
we  have  developed  consistent  with 
those  requirements. 

m.  Transmission  Pricing  Principles 

Transmission  pricing  must  adhere  to 
the  FPA  requirement  that  transmission 
rates  be  just  and  reasonable  and  not 
xmduly  discriminatory  or  preferential. 
This  requirement  is  found  in  sections 
205, 206,  and  212.  In  addition,  section 
212(a)  requires  that  wholesale 
transmission  rates  for  services  ordered 
vmder  section  211  must: 

•  Permit  the  recovery  of  all  costs 
incurred  in  connection  with  the 
transmission  services  and  necessary 
associated  services,  including,  but  not 
limited  to,  an  appropriate  share,  if  any, 
of  legitimate,  verifiable  and  economic 
costs,  including  taking  into  account  any 
benefits  to  the  transmission  system  of 
providing  the  transmission  service,  and 
the  costs  of  any  enlaigement  of 
transmission  faciUties; 

•  Promote  the  economically  efficient 
transmission  and  generation  of 
electricity;  and 

•  To  the  extent  practicable,  ensure 
that  costs  incurred  in  providing  the 
wholesale  transmission  services,  and 
properly  allocable  to  the  provision  of 
such  services,  are  recovered  from  the 
apphcant  for  the  211  order  and  not  frtjm 
a  transmitting  utihty's  existing 
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w^ioleMl*.  retail,  and  transmission 
customara. 

Consistent  with  these  sUtutory 
requirements,  which  give  the 
Commission  discretion  in  setting  rates 
within  the  zone  of  reasonableness,  and 
in  light  of  the  comments  received  in 
response  to  the  Pricing  Inquiry,  we  have 
formulated  five  principles  that  will 
guide  our  approval  of  pricing  fur  both 
firm  and  non-firm  transmission  services 
in  the  futxire.  The  Commission  believes 
these  principles  comport  with  the 
statutory  requirements  of  sections  205, 
206  and  212  of  the  FPA,  and,  in  the 
interest  of  developing  a  uniform 
transmission  pricing  poUcy,  we  will 
apply  these  same  principles  to  the 
pricing  of  transmission  service  whether 
that  service  is  provided  under  section 
205,  206.  or  211  of  the  FPA. 

The  first  two  principles  reflect 
fundamental  requirements  previously 
established  by  the  Commission.  A 
conforming  proposal  is  one  that  meets 
the  first  principle,  i.e.,  it  proposes 
pricing  that  meets  the  traditional 
revenue  requirement.  A  conforming 
pro(>osal  must  also  meet  the  second 
principle,  i.e.,  it  must  reflect 
comparability.  As  to  the  other  three 
principles,  however,  these  reflect  goals 
that  an  applicant  with  a  conforming 
proposal  must  try  to  meet,  but  that 
ultimately  may  need  to  be  balanced 
against  one  another  in  the  Commission's 
determination  of  whether  the  proposed 
rates  are  just  and  reasonable. 

A  non-conforming  proposal  is  one 
that  does  not  meet  the  first  principle, 
i.e.,  it  does  not  propose  pricing  that 
meets  the  traditional  revenue 
requirement.  However,  a  non- 
conforming proposal  must  meet  the 
second  principle,  i.e.,  it  must  reflect 
comparabiUty.  If  a  non-conforming 
proposal  does  not  clearly  demonstrate 
that  the  comparability  requirement  is 
met,  it  will  be  rejected.  As  to  the 
remaining  three  principles,  these  reflect 
goals  that  an  applicant  with  a  non- 
conforming proposal  must  try  to  meet. 
but  that  may  need  to  be  balanced  against 
one  another.  In  addition,  as  part  of  its 
balancing,  the  Commission  will 
consider  the  extent  to  which  the  first 
principle  is  not  met.'* 

We  discuss  these  principles  in  detail 
below. 

1.  Transmission  Pricing  Must  Meet  the 
Traditional  Revenue  Requirement 

For  conforming  proposals, 
transmission  prices  must  be  based  on 
the  costs  of  the  transmission  service 


provided.  The  process  of  determining 
transmission  prices  involves  three 
distinct  steps.  First,  a  utiUty  must 
determine  its  total  company  revenue 
requirement,  the  capital  component  of 
which  traditicmally  has  been  measured 
by  embedded  (depreciated  original) 
cost.  Second,  a  utility  must  allocate 
among  individual  customers  or  classes 
of  customers  that  portion  of  the  total 
revenue  requirement  that  is  attributable 
to  providing  transmission  services,  in  a 
manner  which  appropriately  reflects  the 
costs  of  providing  transmission  service 
to  such  customera  or  classes  of 
customera.  Finally,  the  utility  must 
design  rates  to  recover  those  allocated 
costs  from  each  customer  class. 

Difierent  customera  may  pay  different 
rates  if  they  use  the  system  in  different 
ways.  In  the  aggregate,  however,  rates 
are  designed  so  that  a  transmission 
owner  meets,  but  does  not  exceed,  its 
revenue  requirement.  That  is,  it  should 
be  able  to  collect  revenues  from  all  its 
customera  equal  to  the  stun  of  its 
prudently  incurred  embedded  costs, 
including  return  on  capital. 

There  are  two  reasons  for  requiring 
transmission  pricing  to  meet  the 
traditional  revenue  requirement.  First,  it 
appeara  that  transmission  will  remain  a 
natural  monopoly  for  the  foreseeable 
future.  It  is  unlikely  that  mariiet-based 

!>rices  for  monopoly  services,  especially 
or  firm  transmission  service,  could  be 
justified  under  the  FPA  at  the  present 
time,  under  the  current  industry 
structure.  However,  it  is  clear  that  there 
is  no  single  appropriate  ratemaking 
method  under  the  FPA.  The  end  result 
is  the  appropriate  yardstick  against 
which  to  measure  the  legality  of  a  rate 
order,  not  the  ratemaking  method.  Thus, 
although  no  single  ratemaking  method 
is  necMsarily  favored  by  the  FPA.  this 
pricing  principle  will  ensure  that 
transmission  usera  pay  a  just  and 
reasonable  price  for  transmission 
services  and  that  transmission  ownera, 
while  being  appropriately  and 
adequately  compensated.'*  will  not  be 
able  to  exercise  their  market  power  to 
collect  exorbitant  rates. 

Second,  we  believe  that  pricing 
within  an  embedded  cost  revenue 
requirement  provides  adequate 
incentives  for  transmission  ownera  to 
provide  comparable  transmission 
services,  as  long  as  the  transmission 
owner  has  the  opportunity  for  full  cost 
recovery.  When  upgrades  are  required. 
the  transmission  owner  may  incur 
significant  expenses  related  to  planning 


Sd  siting  new  CadUties.  For  example,  a 
tlity  may  be  required  to  pey  for 
environmental  mitigation  associated 
with  the  construction  of  new 
transmission  facilities.  Such  costs  will 
be  recoverable  by  the  transmission 
owner  if  they  are  prudently  Incurred. 

In  addition,  under  the  traditional 
revenue  requirement  principle, 
transmission  ownera  clearly  may.  with 
appropriate  support.^  recover  the 
le^timate  and  verifiable  costs  of 
services  they  provide  that  are  ancillary 
to  transmission  services,  such  as  load 
following,  reactive  power 
compensation,  and  backup  power 
services.  However,  transmission 
customera  should  also  be  permitted  to 
provide  these  services  themselves  or  to 
obtain  them  from  someone  else  if  this  is 
feasible. 

Finally,  as  discussed  in  Section  IV 
below,  we  intend  to  allow  significant 
latitude  and  a  wide  variety  of  non- 
traditional  rate  design  proposals,  within 
a  cost  cap  based  on  the  total  company 
revenue  requirement. 

2.  Transmission  Pricing  Must  Reflect 
Comparability 

Any  new  transmission  pricing 
proposal,  conforming  or  non- 
conforming, must  meet  the 
Commission's  recently  announced 
comparabiUty  standard.  In  American 
Electric  Power  Service  Corporation 
(AEP),  67  FERC 1 61,168  (1904),  the 
Commission  articulated  a  new  standard 
for  judging  whether  access  to 
transmission  services  is  unduly 
discrimiiuitory,  or  anticompetitive.  The 
Commission  noted  that  "(ajn  open 
access  tariff  that  is  not  unduly 
discriminatory  or  anticompetitive 
should  ofiier  third  parties  access  on  the 
same  or  comparable  basis,  and  under 
the  same  or  comparable  terms  and 
conditions,  as  the  transmission 
provider's  uses  of  its  system."  2*  This 
principle  has  been  appbed  to  all  open 
access  tariffs  filed  since  AEP,  as  well  as 
to  transmission  services  provided  by 
RTGs." 

There  is  a  relationship  between  price 
and  quaUty  of  service  {i.e.,  in  general, 
higher  qu^ty  service  costs  more).  In 
Florida  Mimidpal  Power  Agency  v. 
Florida  Power  k  Light  Co.,  67  FERC 
161,167  at  61,482  (1994)  [FMPA).  the 
Commission  stated,  "(slinoe  FMPA 


wants  to  be  able  to  use  the  transmission 
system  as  freely  as  does  Florida  Power, 
it  must  pay  a  rate  that  reflects  that 
equality."  As  a  result  of  the  relationship 
between  quality  of  service  and  price 
discussed  most  recently  in  FMPA.  and 
the  growing  importance  of  service 
comparability,  we  will  require  that 
pricing  be  comparable.  Comparability  of 
service  applies  to  price  as  well  as  to 
terms  and  conditions.  Comparability  of 
transmission  pricing  involves  a  "golden 
rule  of  pricing" — a  transmission  owner 
should  charge  itself  on  the  same  or 
comparable  basis  that  it  chai;ges  othere 
for  the  same  service.^^ 

This  golden  rule  has  several 
implications.  First,  for  purposes  of 
setting  FERC-jurisdictional  rates,  costs 
must  be  allocated  between  jurisdictional 
and  non-jurisdictional  customera  in  a 
consistent  way,  to  determine  the  cost 
responsibility  of  the  two  sets  of 
customera.'* 

Second,  when  a  utility  uses  its  own 
transmission  system  to  make  off-system 
sales,  it  should  "pay"  for  transmission 
service  at  the  same  price  that  third-party 
customera  pay  for  the  same  service,  and 
credit  the  transmission  revenues  to  its 
native  load  customera.  This  treatment 
restricts  the  transmission  owner's  abihty 
to  gain  an  unfair  advantage  in  the  bulk 
power  market  by  selling  itself 
transmission  service  at  a  disco\mt  that 
would  be  subsidized  by  native  load  and 
transmission-only  customera.** 

Pricing  comparability  does  not  mean 
that  the  Commission  is  endoreing  an 
end  result  in  which  there  are  no 
differences  in  prices  paid  by  various 
customera.  For  example,  the 
Commission  is  not  suggesting  that 
prices  must  be  based  on  highly 
aggregated  costs  so  that  all  customera 
face  a  luiiform  rate  per  kWh  of  service. 
Rather,  we  are  receptive  to  pricing 
proposals  that  disaggregate  costs  in 
order  to  give  better  price  signals  to  all 
usera  of  the  system — ^thiid  parties  and 
the  transmission  owner  itself.  Such 


■*A  pricing  ptopoaaJ  that  devialat  from  cx>tt  only 
•lightly  may  ba  aaalar  to  jiutify  than  ona  that  raaulta 
In  pricaa  lavaral  timaa  coat. 


^'Duquetim.  4SS  U.S.  at  316:  Bluafldd  Walar 

Work*  a  Improvatsant  Co.  v.  Public  Sarvlca 
Conuniaaion  of  tha  Suta  of  Waat  Vlrsloia.  2S2  U.S. 
679  (1923):  Hopm.  320  U.S.  al  602. 


">  See  Nottharn  Stataa  Powar  Company 
(MloDeaoU  and  Wiaconsin)  Opinloa  No.  3S3,  S4 
FERC161.324  (1993),  nh'g pending {nmcxivu 
powar). 

"67  FERC  at  61.49a 

"See  PacifiCorp.  el  al.  (on  bahalf  ofWaalani 
Regional  Trtntmlwion  AMociation),  69  FERC 

;  South%»aat  Regional  Transmiaaion 

Aaaociation.  69  FERC  at 


"  Than  is  a  aimilar  "golden  rule  or  access" — 
provide  tfae  same  or  onnparable  sei  vices  to  others 
as  you  pfovida  yoarsetl 

**  The  Commission  is  not  iji  any  way  suggestiiig 
any  interference  with  state  authority  to  detenniaa 
the  appropriate  ratemaJung  methodology  for 
bundled  retail  sales. 

"  In  PSI.  for  example,  tfae  Commission  required 
that  PSI  take  transmission  service  under  its  own 
transmiaaiaa  tariff  wbea  "mH";  market -based 
power  aaiae.  Ttie  CommisMoo  adapted  tiiis 
approach  to  pfswant  PSI  from  usiiig  its  transmiaaion 
owneraaip  lo  exercise  an  unfiur  competitive 
advanlafe  in  wholesale  power  markets.  Public 
Service  Company  of  Indiana.  Inc.,  Opinion  No.  349, 
SI  FERC  1  61.367  at  62.201  (1990).  ortleron 
rehearias.  PSI  Energy.  Inc.  52  FERC  1  61.260.  order 
granting  ciaiificatitM.  53  FERC  1 61.131  (1990), 
appeal  dismistad  sub  oom.  Nortbem  inriiana  Public 
Service  Co.  v.  FERC  954  F.2d  736  (DC  Cir.  1992). 


disaggregation  still  permits  different 
customera  to  pay  different  prices. 
Pridng  comparability  does  not  rule  out 
such  a  result. 

Finally,  comparabihty  of  pricing 
includes  certainty  of  pricing.  A 
transmission  customer  shotild  have 
pridng  certainty  comparable  to  that  of 
the  transmitting  utihty.  e.g..  the  same 
transmission  pricing  certainty  fr>r  long- 
term  power  contracts  as  the  transmitting 
utility  has. 

3.  Transmission  Pricing  Should  Promote 
Economic  Efficiency 

Section  212(a)  of  the  FPA.  as 
amended  by  Q'Act,  states  that 
transmission  pricing  duiuld  promote 
economically  efficient  generation  and 
transmission  of  electricity,  ^e  in  our 
view,  this  means  that  transmission 
pricing  should  promote  good  dedsioo- 
makii^and  foster 

•  Emciente>q>ansion  of  transmission 
capacity; 

•  Efndent  location  of  new  generatora 
and  new  load', 

•  Effident  use  of  existing 
transmission  fiadiities,  including  the 
efficient  allocation  of  constrained 
capacity  through  appropriate  market 
clearing  mechanisms:  and 

•  Efficient  dispatch  of  existing 
generating  resources. 

To  the  extent  practicable,  transmission 
rates  should  be  designed  to  reflect 
marginal  costs.^'  rather  than  embedded 
costs,  in  a  maimer  consistem  with  tha 
remaining  principles.  We  favor  margLoal 
cost  prices  in  order  to  promote  effident 
decision-maidng  by  both  transmission 
ownera  and  usera.^^  In  the  short-run, 
marginal  transmission  costs  are 
primarily  line  losses  and,  when  lines  are 
congested,  opportunity  costs.  In  the 
long-run,  marginal  transmission  costs 
include  all  the  costs  of  the  transmission 
sjrstem  and  support  services.  The 
Commission  recognizes  the  ctMupiexity 
of  estimating  marginal  cost  on  the 
transmission  grid  and  of  implementing 
pricing  that  follows  marginal 
transmission  costs,  but  we  encourage 
experimentation  in  this  area.^s  On  a 
case-by-case  basis,  we  will  balance  the 
desirability  of  more  economically 


»16U.&Ce2«k(a). 

'^Aifnd  Kahn.  infra  n  JB.  defines  marginal  coat 
as  "(tjhe  cost  of  producing  one  mere  unit:  it  can 
equally  be  envisioned  as  tfae  coat  that  would  be 
saved  by  producing  one  less  unit" 

*•  See  1  Alfred  E.  Kahn,  TIm  Ecoaomics  of 
Regulation  63-66. 

(•Sack  prapoaals  should  be  fully  supported,  with 
as  much  detail  a*  possible.  See  New  England  Power 
Company.  Opinion  No.  352.  52  FERC  1  61.090 
(1990),  reh'g  denied.  Opinion  No.  352-A.  54  FERC 
1 61  .OSS  (1991).  affd  fub  nam.  Town  c^  Norwood. 
MaiSBchosoKi  v.  FERC.  962  F  Jd  20  (D.C  Cir. 
1992). 


effident  price  signals  against  the 
additional  complexity  of  implementing 
such  pricing. 

4.  Transmission  Pricii^  Should  Promote 
Fairness 

As  a  general  matter,  transmission 
pricing  should  be  fair  and  equitable. 
This  has  two  important  impUcations. 
First,  the  EPAd  requires  that,  to  the 
extent  practicable,  existing  wholesale, 
retail  and  transmission  customera 
should  not  pay  lior  the  costs  incurred  in 
providing  wholesale  transmission 
services  ordered  under  section  211. 
Similarly,  we  do  not  believe  that  third- 
paity  transmission  customera  should 
subsidize  existing  customers.  We 
believe  tliis  prindple  should  apply 
equally  to  transmission  services  under 
both  section  211  and  sections  205  and 
206. 

A  second  impUcation  of  the  fairness 
prindple  is  that  eccmomic  harm  that 
could  be  created  dining  a  period  of 
transition  from  one  pricing  approach  to 
another  should  be  mitigated  to  the 
extent  practicable.  Soluticms  to  any 
transition  problems  ariang  from  pricing 
reform  should  balance  CBJniess 
considerations  associated  with  any 
reform  against  the  potential  effidency 
improvements,  and  should  mitigate  the 
hardships  arising  from  any  reform.  The 
major  purpose  of  transmission  pricing 
reform  should  be  to  provide  more 
effident  price  signals,  particularly  for 
new  transmission  uses,  and  not  simply 
to  reallocate  sunk  costs. 

5.  Transmission  Pricing  Should  Be 
Practical 

Transmission  pricing  should  be 
practical  and  as  easy  to  administ«'  as 
appropriate  given  the  other  pricing 
prindples.  A  user  should  be  able  to 
calculate  bow  much  it  will  be  charged 
for  transmission  service.  Some  pricing 
proposals  may  be  so  complex  that  they 
are  difficult  to  uixlerstand  and  analyse. 
Such  complexity,  while  not  fatal, 
should  be  balanced  by  efficiency  gains 
or  other  advantages  produced  by  such 
complexity. 

IV.  Guidance  Regarding  Pricing 
Proposals  That  Conform  to  the 
Traditional  Revenue  Requirement 

In  addition  to  the  five  general 
prindples  above,  the  Commission 
provides  guidance  on  specific  pridng 
proposals,  induding  examples  of 
acceptable  pridng  approadies  and 
clarificatitm  of  limitations  on  pricing 
flexibility. 

It  is  important  for  those  involved  in 
transmission  pridng  discussions  and 
negotiations  to  have  a  common 
understanding  of  tlie  attributes  of 
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various  pricing  proposals.  For  example, 
various  parties  advocate  the  use  of 
"megawatt  mile"  pricing.  Several 
distinct  pricing  proposals  cany  the 
same  "megawatt  mile"  label.  Therefore, 
those  proposing  transmission  pricing 
reform  must  provide  a  clear  explanation 
of  their  proposal. 

As  the  industry  considers  pxMsible 
pricing  reform,  the  following  three 
attributes  of  any  transmission  pricing 
method  should  be  specified  to  provide 
a  common  framework  for  analysis: 

•  The  method  for  meastuing  cost  for 
purposes  of  rate  design:  embedded  cost, 
incremental  cost,  the  Commission's 
current  "or"  policy,  long-run  marginal 
cost,  or  short-run  marginal  cost; 

•  The  method  for  treating  power 
flows:  contract  p>ath  or  flow-based 
approach:  and, 

•  The  method  for  grouping 
transmission  fadUties:  corporate 
postage  stamp  versus  more 
disaggregated  approaches,  such  as 
zones,  or  line-by-line  methods.*" 

We  anticipate  that  a  wide  variety  of 
pricing  proposals  may  be  reconciled 
with  the  traditional  revenue 
requirement.  In  theory,  acceptable  cost- 
based  pricing  that  satisfies  our 
principles  could  be  designed  for  many 
combinations  of  these  possible 
attributes.  For  example,  prices  could 
reflect  incremental  cost  (the  first 
attribute),  be  based  on  flow  (the  second 
attribute),  and  be  allocated  on  a  line-by- 
line basis  (the  third  attribute).  A 
different  approach  is  taken  by  changing 
any  one  of  the  attributes,  e.g.,  zones 
instead  of  lines.  Therefore,  many 
varieties  of  cost-based  pricing  are 
possible. 

We  fully  intend  to  be  flexible  and  to 
consider  innovative,  conforming  pricing 
approaches  that  accommodate  the 
changing  needs  of  the  competitive  bulk 
power  market.  This  applies  to  pricing 
for  firm  as  well  as  non-firm 
transmission  services.  The  pricing 
principles  set  out  in  the  prior  section 
are  intended  to  guide  RTGs  and 
individual  utihties  in  their 
consideration  of  new  approaches.  To 

Erovide  further  guidance,  we  discuss 
Blow  examples  of  new  cost-based 
pricing  methods  that  we  beUeve  can  be 
made  consistent  with  our  principles. 
These  examples  are  intended  to  be 
illustrative.  Other  approaches  also  may 
be  consistent  with  the  principles.  In  all 
CMes,  we  emphasize  that  pricing  reform 
must  have  a  purpose  consistent  with  the 
principles.  We  want  transmission 


>" Under  ■  lin*-by-llna  pricing  method.  lh«  cotti 
of  »ach  transmission  line,  or  segment,  are  allocated 
lo  Individual  tranainlaaioa  timnaactions.  based  on 
Iha  uMga  each  tranaactlon  makaa  of  each  line  or 


pricing  that  supports  good  and 
consistent  decisionmaking  by 
transmission  system  users  and  owners. 

A.  Examples  of  Specific  Pricing  Methods 
That  Confonn  to  the  Traditional 
Revenue  Requirement 

The  following  pricing  approaches  are 
examples  of  methods  that  the 
Commission  would  find  acceptable, 
assuming  an  adequate  shovdng  by  the 
utility.  In  this  context,  a  conforming 
method  is  one  that  clearly  meets  the 
first  two  fundamental  requirements  and 
demonstrates  that  it  is  capable  of 
satisfying  the  other  three  pricing 
principles  (which  ultimately  may  need 
to  be  balanced  against  one  another  in 
the  Commission's  determination  of 
whether  the  proposed  rates  are  just  and 
reasonable).  Of  course,  the  rates 
resulting  from  its  use  must  be  shown  to 
be  just,  reasonable  and  not  unduly 
discriminatory  or  preferential. 

(1)  Examples  of  Acceptable 
Transmission  Pricing  by  an  Individual 
Utility 

A  variety  of  pricing  proposals  from  an 
individual  utility  could  be  acceptable 
under  the  five  pricing  principles.  The 
range  of  possible  approaches  includes 
various  combinations  of:  (1)  a 
traditional  contract  path  approach  or  a 
flow-based  approach;  (2)  costs 
aggregated  at  the  utility  level,  at  a  zonal 
level,  or  at  the  line-by-hne  level;  and  (3) 
various  cost  concepts  for  rate  design, 
such  as  embedded  cost,  "or"  cost, 
incremental  cost,  or  short-run  marginal 
cost.  Not  all  of  these  possible 
combinations,  however,  would 
necessarily  satisfy  oiu  principles. 

Examples  of  pricing  reform  that  the 
Commission  would  approve  if  proposed 
by  an  individual  utility  and  if  they 
satisfy  our  principles  include: 

•  2^nal   or"  pricing  based  on  power 
flows  from  zone  to  zone  within  a  utiUty, 
or  within  the  members  of  a  holding 
company  system.  Zonal  rates  should  be 
supported  by  showing  the  use  made  of 
separate  zones  by  an  individual 
transaction.  Such  rates  should  be 
supported  by  an  explanation  of  the  data 
base  required  and  the  computer 
modeling  needed  to  implement  it. 

•  Flow-based  line-by-line  rates,  based 
on  embedded  costs  "or"  pricing.  Such 
rates  should  be  supported  by  an 
explanation  of  the  data  base  required 
and  the  computer  modeling  needed  to 
implement  it. 

•  "Or"  pricing,  at  the  corporate  level 
using  the  traditional  contract  path 
approach.  This  is  the  ctirrent 
Commission  standard  and  remains  an 
acceptable  pricing  poUcy  that  satisfies 
our  pricing  principles. 


(2)  Examples  of  Acceptable 
Transmission  Pricing  by  an  RTG 

The  Commission  will  provide 
substantial  latitude  for  innovative, 
conforming  pricing  proposals  by  a 
regional  transmission  group  that  meets 
the  requirements  of  our  RIXJ  Policy 
Statement.  3^  We  will  give  more  latitude 
to  RTGs  than  to  individual  utilities. 
This  is  for  two  reasons.  First,  an  RTG 
represents  the  combined  interests  of 
both  transmission  owners  and 
transmission  users,  as  well  as  the 
appropriate  participation  of  state 
authorities,  so  pricing  proposals  are 
likely  to  represent  an  appropriate 
balancing  of  those  interests.  Second,  the 
more  attractive  proposals  for  treating 
regional  loop  flow  problems  work  better 
if  all  the  utilities  in  the  region  use  the 
same  method. 

An  RTG  could  propose  any  pricing 
reform  that  is  open  to  an  individual 
utility  and  also  other  reforms  that 
address  the  loop  flow  issue.  Many 
approaches  to  reforming  transmission 
pricing  that  were  suggested  in  the 
record  of  the  Pricing  Inquiry  address  the 
loop  flow  issue  and  appear  to  require  a 
regional  approach.  From  the  comments, 
the  Commission  discerns  two  major 
alternatives  to  traditional  contract  path 
pricing  that  RTGs  could  choose  for 
dealing  with  loop  flow: 

•  "Enhanced"  contract  path  pricing, 
which  improves  the  contractual 
institutions  underlying  traditional 
contract  path  trading;^^  and 

•  Flow-based  pricing,  which  refere  to 
pricing  designed  to  reflect  the  actual  or 
projected  power  flows  associated  with  a 
transaction. 

Cost-based  pricing  could  be  designed 
to  accommodate  either  of  these 
alternatives.  Examples  of  pricing  reform 
based  on  a  flow-based  approach  that  the 
Commission  would  look  approvingly  on 
if  proposed  by  an  RTG  and  if  consistent 
with  o\u  principles  include: 

•  A  MW-mile  method,  which  could 
be  implemented  in  one  of  several  ways. 
For  example,  it  could  be  based  on  "or" 
pricing  and  line-by-line  power  flows. 
Alternatively,  a  MW-mile  approach 
could  be  based  on  embedded  cost  for 
the  whole  company,  allocated  as  the 
ratio  of  transaction-specific  megawatt- 
miles  to  total  megawatt-miles. 


"Policy  Statement  Regarding  Regional 
Transmission  Groups,  58  FR  41626  (Aug.  5.  1993), 
m  FERC  Suts.  k  Rags.  130,976  (July  30. 1993):  See 
also  PaciflCorp.  et  al.  (on  behalf  of  Western 
Regional  Transmission  Association),  69  FERC  at 

;  Southwest  Regional  Transmission 

Aiaociatioa  69  FERC  at . 


•  Postage-stamp  "or"  ratemaking  at 
the  utility  level  that  is  combined  mth 
power  flow  analysis  to  determine  the 
compensation  due  to  all  transmission 
owners  on  the  pandlel  paths.  This 
would  be  a  departure  from  the  ctuxent 
contract  path  approadi. 

•  Zonal  "or"  pricing  based  on  power 
flow  analysis  to  determine  the  use  a 
transaction  makes  of  the  facilities  in 
each  zone. 

•  Short-riui  marginal  cost  pricing 
with  transmission  prices  based  on  line- 
by-line  losses  and  opportunity  costs 
caused  by  power  flow  constraints. 

RTGs  may  be  able  to  design  a  pricing 
approach  that  cxnubines  elements  of 
flow-based  pricing  with  elements  of 
contract  path  pricing.  An  example  might 
be  contract-path  pricing  for  capacity 
rights  to  engage  in  kmg-term  firm 
transactions  combined  with  flow-based 
pricing  for  short-term,  nonfirm 
transactions  that  are  not  covered  by 
such  rights.  As  can  be  seen  from  these 
examples,  the  Commissicm  will  provide 
RTGs  substantial  flexibility  in  choosing 
among  a  wide  range  of  pricing 
approaches. 

(3)  Examples  of  Unacceptable 
Transmission  Pricing 

As  discussed  above,  any  pricing 
proposal,  even  a  proposal  that  does  not 
conform  to  the  traditional  revenue 
requirement,  must  meet  the  just  and 
reasonable  standard  of  the  FPA.  Below 
we  list  two  types  of  pricing  proposals 
which  we  find  unacceptable. 

•  Postage-Stamp  "And"  Pricing: 
Some  utilities  have  proposed  so-called 
"and"  pricing,  which  would  add  an 
embedded  cost  rate  to  an  incremental 
cost  rate  for  the  same  service  over  the 
same  facilities.  Tlie  proposals  have  been 
based  on  traditional  postage  stamp 
ratemaking  for  which  costs  are 
aggregated  at  the  utility  level.  This  tjnpe 
of  pricing  has  been  found  by  the 
Commission  to  be  imjust  and 
unreasonable.'^  We  cannot  see  how 
such  an  approach  is  consistent  with 
either  our  feimess  principle  or  otir 
efficiency  principle.** 


""Enhanced  contract  path"  refers  to  any 
approach  Intended  to  reconcile  capacity  rights 
between  points  of  receipt  and  delivery  and  actual 
power  flows  on  a  network  of  lines. 


>'  See  Penelec,  supra  n.S. 

>*TTie  flexibility  that  we  endorse  in  this  Policy 
Statement  regarding  cost  disaggregation,  among 
othar  thing*,  addresaas  the  industry's  underlying 
coBcarna  regarding  "or"  pricing.  That  is,  while  we 
cannot  justify  pricing  that  purports  to  recover  two 
measures  of  a  single  cost,  allowing  the  entity  to 
account  ibr  costs  on  a  disaggregated  besis  would 
permit  separate  pricing  for  separate  ^ilities  or 
small  grouping*  of  facilities.  Hence,  we  would 
eotertain  proposaU  for  flow-based  line-by-line  "or" 
pricing.  This  would  permit  the  use  of  embedded 
costs  for  some  lines  when  this  is  the  higher  of 
embedded  or  incremental  costs,  and  the  use  of 
incremental  cost  for  other  lines  when  this  is  tlw 
higher  of  embedded  or  incremeittal  coats. 


•  Pricing  by  hidividual  Utilities  to 
Account  for  Loop  Flow:  While 
individual  utilities  may  propose  new 
and  innovative  pricing  methods  that 
seek  to  apportion  transmission  costs  on 
the  basis  of  scheduled  flows  (e.g.,  zonal 
or  line-by-line  methods),  we  also  believe 
that  it  would  be  inappropriate  for 
individual  utilities  to  reform  their  o%vn 
approach  to  transmission  pricing  in  a 
way  that  is  inconsistent  with  regional 
practices  regarding  imscheduled  or 
inadvertent  flows  (loop  flow).**  We  are 
concerned  that  individual  public 
utilities  may  propose  approaches  to 
loop  flow  pricing  that  lead  to  a 
patchwork  of  mutually  inconsistent 
loop  flow  pricing  methods  within  a 
region.  Accordingly,  a  utility's  proposal 
to  use  flow-based  pricing  generically  to 
recover  the  costs  of  unscheduled  inter- 
utility  poller  flows  will  be  treated  as  a 
non-conf<»ming  proposal  if  it  is 
inconsistent  with  regional  loop  flow 
practices,  such  as  use  of  a  contract  path 
convention.^ 

V.  Pricing  Proposals  That  Do  Not 
ConHann  to  the  Traditional  Revenue 
Requirement 

The  Commission  clearly  prefers 
pricing  proposals  that  are  designed  not 
to  excoEKl  the  traditional  revenue 
requirement  As  noted,  we  believe  that 
given  the  current  industry  structure  it 
will  be  difficult  to  justify  non- 
conforming proposals.  In  addition,  we 
beUeve  that  the  flexibility  permitted 
under  this  revised  transmission  pricing 
poUcy  should  be  adequate  to  satisfy  the 
needs  of  today's  electric  utility  industry, 
particxilarly  given  the  current  structure 
of  the  industry.  Nevertheless,  the 
electric  utiUty  industry  is  continuing  to 
evolve  *^  and  we  must  ensure  that  our 
policies  do  not  impede  the  continued 
development  of  competitive  bulk  power 
markets,  or  the  development  of  new 
maiicet  structures  and  transmissicm 
arrangements.  The  Commission  will 


>*Of  ooursa.  such  individual  utility  pricing  may 
be  appropriate  if  there  ere  no  objections  to  the  loop 
flow  solution  trom  any  affected  neighboring  utilities 
or  transmission  customers. 

>«  However,  a  public  utility  may  seek  on  a  case- 
by -case  besis  relief  from  the  Commission,  including 
appropriate  oomptuisation.  in  situations  in  which  it 
is  experiencing  severe  unscheduled  loop  flows  on 
its  system  beceuse  of  specific  power  transactions  by 
other  ftetgfaboring  utilities  and  it  hcu  been  unable 
to  resolve  the  problem  through  existiiig  industry 
mechanisms.  See  American  Ehctxic  Power  Service 
Corp.,  etoJ..  49  FERC  161.377  at  62,381  (1989). 

^'  In  recent  months,  the  pace  of  change  in  the 
electric  industry  has  increesed  dramatically.  Certain 
state  proceedings  on  iodostry  restructuring,  as  «««11 
as  proceedings  before  this  Commission,  have 
contributad  to  the  developcaeDt  of  innovative 
proposals  by  both  industry  participants  and 
academicians.  These  evolutionary  changes  support 
the  need  for  flexibility  and  the  need  to  permit  noo- 
confonning  pricing  proposals. 


consider  pricing  proposals  necessary  to 
accommodate  such  developments.  Some 
of  the  proposals  discussed  in  this 
proceeding  may  exceed  the  traditional 
embedded  cost  revenue  requiremenL 
Such  proposals  will  be  considered 
provided  they  meet  certain  filing 
procedures  and  evaluative  criteria.  We 
will  provide  two  procedural  avenues  for 
considering  non-conforming  proposals. 
We  will  also  provide  guidance  on  the 
type  of  evidentiary  showing  necessary 
to  support  such  proposals. 

A.  Procedures  for  Proposals  That  Do  Not 
Conform  to  the  Traditional  Revenue 
Requirement 

Any  public  utility  that  seeks  non- 
conforming pricing  must  have  on  file 
with  the  Commission  an  open  access 
transmission  tariff  offering  comparable 
services.  Sudi  comparabilify  tariff  must 
have  been  accepted  for  filing  by  the 
Commission  before  a  non-conforming 
pricing  proposal  will  be  considered. 
Moreovo-.  utihties  proposing  non- 
conforming transmission  pricing  must 
submit  such  pricing  proposals  either  (a) 
in  conjunction  with  a  section  205 
conforming  transmission  pricing 
proposal  [tiie  non-conforming  proposal 
would  be  reflected  as  alternative  "pro 
forma"  rate  sheets  to  the  conforming 
proposal);  or  (b)  in  a  petition  for 
declaratory  order.  = 

(1)  AltemaUve  "Pro  Forma"  Rate  Sheets 

Under  this  procedure,  the 
Commissimi  and  interested  parties 
would  review  the  non-conforming 
proposal  in  conjiuiction  with  review  of 
a  companion  conforming  pricing 
proposal.**  The  conforming  proposal 
would  be  subject  to  the  notice  and 
suspension  procedures  of  section  205. 
The  non-conforming  proposal  would 
not  The  non-conforming  proposal 
would  be  litigated  at  the  same  time  as 
the  conforming  proposal,  but  could  not 
take  effect,  if  at  all,  imtil  the  end  of  the 
proceeding.  If,  at  the  end  of  the 
proceeding,  the  Commission  determines 
that  the  alternative,  non-confo-n.ing  rate 
proposal  is  acceptable  under  the  FPA, 
the  Commission  will  allow  the  utility  to 
make  a  compliance  rate  filing,  and  the 
rates  will  be  put  into  effect 
prospectively. 

This  procedure  will  permit  the 
Commission  to  determine  the  extent  to 
which  the  proposal  deviates  from  the 
traditional  revenue  requirement,  whidi 
may  be  necessary  in  detennining 
whether  the  other  features  of  the 
proposal  are  sufficient  to  offeet  this.  It 


*»See  Pacific  Gas  Transmisainn,  66  FERC 
161.384,  tehg denied.  67  FERC  161.247  (1994). 
reh'g  pending. 
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will  also  permit  an  examination  of  how 
risk,  and  hence  cost  of  capital,  will  vary 
under  the  conforming  and  non- 
conforming proposals.  Another  benefit 
of  the  alternative  "pro  forma"  rate 
sheets  procedure  is  that  the  utility 
would  be  able  to  implement  the  non- 
conforming pricing,  assuming  it  was  just 
and  reasonable,  immediately  following 
the  Commission's  final  order. 

(2)  Declaratory  Order  Petition 

A  utility  that  wishes  to  have  the 
Commission  consider  a  non-conforming 
pricing  proposal  separate  from  a  rate 
proceeding  may  bring  the  matter  to  the 
Commission  via  a  petition  for 
declaratory  order.  Of  course,  if  the 
Commission  found  that  the  utility's 
proposal  met  the  statutory  criteria,  the 
utility  would  still  need  to  file  a  rate 
reflecting  the  proposal  pursuant  to  FPA 
section  205.  Presumably  the  section  205 

ftroceeding  would  be  straightforward 
i.e.  akin  to  a  compliance  filing], 
however,  since  the  Commission  would 
have  already  addressed  the  merits  of  the 
proposal  in  the  declaratory  order. 

B.  Criteria  for  Evaluating  Proposals  That 
Do  Not  Conform  to  the  Traditional 
Revenue  Requirement 

Utilities  proposing  non-conforming 
transmission  pricing  must  fully  support 
such  proposals.  The  utility  must  supply 
a  complete  discussion  of  how  the 
proposal  is  intended  to  take  account  of 
the  pricing  principles.  The  Commission 
will  consider  the  relative  weight  of  each 
pricing  principle  as  applied  to  the  facts 
of  each  case.  We  will  hold  the 
comparability  principle  inviolate, 
however.  Absent  sucn  support,  the 
Commission  will  summarily  reject  the 
non-conforming  proposal  even  if  the 
utility  has  agreed  to  the  procedural 
requirements  set  forth  above. 

We  will  also  summarily  reject  non- 
conforming proposals  that  do  not 
submit  information  showing  that  the 
proposal  can  be  expected  to: 

(a)  Produce  greater  overall  consumer 
benefits  than  a  conforming  proposal; 
and 

(b)  Promote  competitive  bulk  power 
markets. '• 

At  a  minimum,  utilities  proposing 
non-conforming  transmission  pricing 
must  make  a  showing  of  benefits  to  a 
broad  cross-section  of  consumers  which 
achieve  the  following: 


**T1m  NMon  wa  tn  providing  flexibility  to 
conridw  Doti-conforming  tnnuniuioo  pricing 
propoaala  la  bacaiu*  w«  do  not  want  to  r«)act  out 
of  b«nd  innovative  propoaala  tlial  could  bitnefll 
ratapayara.  Howaver,  «va  do  not  Intend  (o  waate 
raaouroaa  cookldariag  propoaala  wboaa  tole 
purpoaa  la  to  provida  more  revenue  to  tba 
tranamittlng  utilitlea.  We  will  aummarily  redact 
Mich  propoaala. 


(i)  Greater  access  and  customer 
choice; 

(ii)  Projected  price  decreases  to 
customers  of  delivered  power;  and 

(iii)  Service  flexibility  and  available 
products  to  meet  customer  needs. 
As  noted,  utihties  should  also  explain 
how  the  non-conforming  proposal 
promotes  confpetitive  bulx  power 
markets. 

C.  Guidance  Regarding  Proposals  That 
Do  Not  Conform  to  the  Traditional 
Revenue  Requirement 

We  believe  that  a  non-conforming 
proposal  that  results  from  a  diverse 
group  such  as  an  RTG,  with  fair  and 
nondiscriminatory  governance  and 
decisionmaking  procedures,  would 
more  easily  be  found  just  and 
reasonable  than  a  non-conforming 
proposal  from  an  individual  utility,  for 
the  same  reason  we  would  afl^ord  more 
deference  to  a  conforming  RTG 
transmission  pricing  proposal  than  an 
individual  utility  conforming  proposal. 

Although  the  Commission  nas  been 
willing,  under  appropriate 
circumstances,  to  permit  market'based 
pricing  for  sales  of  generation,  the 
Commission  intends  to  treat  market- 
based  transmission  rate  proposals  as 
non-conforming.  Such  rates  obviously 
are  not  cost-based  and  the  Commission 
does  not  believe  market-based 
transmission  pricing  is  appropriate  at 
this  time.  Although  the  transmission 
system  has  multiple  owners,  the  basic 
provision  of  firm  transmission  service  is 
not  competitive  in  most,  if  not  all, 
circumstances.  Rather,  each  owner  can 
exert  considerable  market  power  by 
controlling  the  access,  pricing  and 
expansion  of  its  portion  of  the  grid.  In 
addition,  regulatory  approval  for  new 
transmission  bnes  is  increasingly 
difficult  to  obtain  and  fi^nchised 
owners  are  typically  the  only  entities 
that  possess  rights  of  eminent  domain. 
In  these  circumstances,  unlike  for  sales 
of  generation,  the  Commission  cannot 
rely  on  competitive  market  forces  to 
discipline  prices  for  firm  transmission 
service.  Accordingly,  any  transmission 
owner  advocating  a  market-based 
transmission  pricing  method  must 
demonstrate  bow  it  has  alleviated  these 
serious  concerns. 

Some  cost-based  pricing  approaches 
adhere  to  a  traditional  embedded 
(depreciated  original)  cost  revenue 
requirement  more  closely  than  others. 
Replacement  cost  methods  and  long-r\m 
marginal  cost  methods  of  pricing,  for 
example,  may  result  in  revenue  levels 
that  would  exceed  the  traditional 
revenue  requirement.  Pricing  methods 
designed  to  allow  a  transmission  owner 
to  recover  more  than  its  traditional 


revenue  requirement  (depreciated 
original  cost)  are  non-conforming  and 
would  need  to  satisfy  the  procedures 
and  criteria  for  non-conforming 
proposals. 

VI.  Alternative  Institutions  and 
Associated  Pricing 

The  Commission  is  aware  that 
industry  participants  have  begun  to 
discuss  alternative  institutional 
arrangements,  such  as  "pool 
companies"  and  "transmission 
companies."  Some  of  these  institutions 
apparently  are  intended  to  faciUtate 
efficient  wholesale  power  trading,  and 
may  require  alternative  approaches  for 
the  pricing  of  transmission  services.  We 
believe  that  these  alternative 
institutions  hold  great  potential.  They 
may  assist  in  the  resolution  of  some 
difficult  federal-state  jurisdictional 
issues  and  in  developing  mechanisms 
for  resolving  or  minimizing  stranded 
cost  issues.  While  we  are  encouraged 
that  such  ideas  are  under  discussion, 
and  are  open  to  considering  the 
particiilar  pricing  needs  of  alternative 
institutions,  these  concepts  are 
cvurently  in  an  early,  formative  stage. 
The  concepts  associated  with  these 
ideas  have  not  been  adequately  explored 
in  this  pricing  docket  or  in  any  other 
Commission  forum.  Therefore, 
concurrent  with  issuing  this  Policy 
Statement,  we  are  opening  a  separate 
docket  to  initiate  an  inquiry  regarding 
alternative  power  pooling  institutions 
and  their  particular  pricing  needs.'*** 

Vn.  Conclusion 

The  transition  to  a  competitive 
wholesale  bulk  power  market  depends 
on  the  availability  of  comparable 
transmission  services.  Comparable 
transmission  service,  in  turn,  must  have 
appropriate  prices,  terms  and 
conditions.  "To  that  end,  the  Pricing 
Inquiry  has  provided  the  basis  for  a 
productive  (dialogue  among  the  various 
entities  affected  by  and  participating  in 
the  transition  to  a  post-EPAct 
competitive  bulk  power  market, 
including  transmission  owners, 
transmission  users,  and  Federal  and 
state  regulators. 

It  is  critical  that  transmission  services 
be  priced  in  a  maimer  that  appropriately 
compensates  transmission  owners  and 
creates  adequate  incentives  for  system 
expansion  when  such  expansion  is 
efficient.  Of  course,  any  transmission 
pricing  proposal  will  have  to  be 
evaluated  under  the  standards  of  the 
FPA.  The  Commission  must  ensure  that 
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any  such  proposal  is  just,  reasonable, 
and  not  unduly  discriminatory  or 
preferential.  A  great  many  of  the 
approaches  discussed  in  this  proceeding 
have  the  potential  to  provide  better  (i.e., 
more  efficient)  price  signals.  But  they 
also  have  the  potential  to  compUcate 
and  prolong  the  process  of  determining 
appropriate  rates  for  transmission 


services. 


<"  See  Ahamativa  Power  Pooling  Inatltutions 
under  the  Federal  Power  Act,  Notice  of  Inquiry, 
FERC  Suta.  and  Raga.  1 . 


This  Policy  Statement  provides  a 
framework  for  imderstanding  these 
competing  interests,  as  well  as  a  basis 
for  continuing  the  transmission  pricing 
dialogue.  The  Commission  has 
consciously  avoided  endorsing  any 
particular  commenter's  specific  pricing 
methodology.  Instead,  the  Policy 
Statement  attempts  to  provide  guidance 
while  still  encouraging  industry  efforts 
at  innovation.  Indeed,  a  great  many  of 
the  proposals  that  were  submitted 
during  the  Pricing  Inquiry  are  highly 
theoretical  and  would  need  to  be  tested 
and  evaluated  in  the  context  of 
individual  cases. 

The  commenters  in  the  Pricing 
Inquiry  almost  unanimously  requested 
that  the  Commission  allow  flexibility. 
To  that  end,  the  Commission  has 
attempted  to  provide  pricing  principles 
and  general  guidance  that  allow  broad 
experimentation  consistent  with  federal 
law  and  the  physics  of  transmission. 
Certain  experiments,  particularly 
pricing  methods  that  attempt  to 
recognize  loop  flow,  clearly  require 
regional  involvement  and  cooperation  if 
they  ariB  to  be  effective.  RTGs  are 
encouraged  to  address  such  issues  as 
pricing  reform  and  loop  flow. 

The  Conunission  encourages  filing 
utihties  and  new  groups  that  may  form, 
such  as  RTGs  and  pool  companies,  to 
work  closely  with  state  regulatory 
authorities  in  developing  transmission 
pricing  policy.  The  Commission  is 
committed  to  cooperating  with  all 
affected  parties,  especially  state 
regulatory  authorities,  to  ensure  that  any 
such  pricing  reform  is  implemented  in 
an  equitable  manner  and  facihtates  an 
orderly  transition  to  a  fully  competitive 
bulk  power  market.  Oiu  pricing 
principles  are  expected  to  provide  the 
foundation  for  the  industry  to  continue 
its  exploration  of  transmission  pricing 
reform. 

Finally,  the  Commission  in  this  PoUcy 
Statement  has  proposed  procedures 
under  which  non-conforming  pricing 
proposals  will  be  considered.  We 
beUeve  these  procedures  are  flexible 
enough  to  permit  utiUties  to  propose 
non-conforming  pricing  iiuiovations 
which  they  beUeve  will  benefit 
ratepayers  and  promote  the 
development  of  a  competitive  bulk 
power  market.  , 


The  Conunission  is  making  this  PoUcy 
Statement  effective  immediately.  It  is 
based  on  theiyoluminous  record 
developed  par  date  in  the  Pricing  Inquiry. 
We  will  accept  motions  for 
reconsideration  submitted  within  30 
days  in  order  to  help  us  refine  the 
principles  estabUshed  herein  and  to 
provide  an  opportunity  to  respond  to 
any  questions  or  clarify  any  ambiguity. 
We  will  apply  the  Pohcy  Statement  to 
transmission  pricing  proposals 
submitted  in  individual  cases  filed  after 
the  date  of  this  PoUcy  Statement. 

List  of  Subjects  in  18  CFR  Part  2 

Administrative  practice  and 
procedure.  Electric  power.  Natural  gas. 
Pipelines,  Reporting  and  recordkeeping 
requirements. 

By  the  Conunission. 
LoisD.CasheU, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  2,  Oiapter  I, 
Title  18  of  the  Code  of  Federal 
Regulations  as  set  forth  below. 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 

Authority:  15  U.S.C  717-717w,  3301- 
3432;  16  U.S.C  792-825y,  2601-2645;  42 
U.S.C  4321-4361,  7101-7352. 

2.  Part  2  is  amended  by  adding  §  2.22. 
to  read  as  follows: 

§  2.22    Pricing  Policy  for  Transmission 
Services  Provided  Under  the  Federal  Power 
Act 

(a)  The  Commission  has  adopted  a 
Pohcy  Statement  on  its  pricing  pohcy 
for  transmission  services  provided 
imder  the  Federal  Power  Act.  That 
Pohcy  Statement  can  be  found  at  69 
FERC  61,086.  The  PoUcy  Statement 
constitutes  a  complete  description  of  the 
Commission's  guidelines  for  assessing 
the  pricing  proposals.  Paragraph  (b)  of 
this  section  is  only  a  brief  summary  of 
the  PoUcy  Statement. 

(b)  The  Commission  endorses 
transmission  pricing  flexibiUty. 
consistent  with  the  principles  and 
procedures  set  forth  in  the  Policy 
Statement.  It  will  entertain  transmission 
pricing  proposals  that  do  not  conform  to 
the  traditional  revenue  requirement  as 
well  as  proposals  that  conform  to  the 
traditional  revenue  requirement.  The 
Commission  wiU  evaluate  "conforming" 
transmission  pricing  proposals  using  the 
foUowing  five  principles,  described 
more  fully  in  the  Policy  Statement. 

(1)  Transmission  pricing  must  meet 
the  traditional  revenue  requirement 


(2)  Transmission  pricing  must  reflect 
comparabihty. 

(3)  Transmission  pricing  should 
promote  economic  efficiency. 

(4)  Transmission  pricing  should 
promote  fairness. 

(5)  Transmission  pricing  should  be 
practical. 

(c)  Under  these  principles,  the 
Commission  will  also  evaluate  "non- 
conforming" proposals  which  do  not 
meet  the  traditional  revenue 
requirement,  and  will  require  such 
proposals  to  conform  to  the 
comparabihty  principle.  Non- 
conforming proposals  must  include  an 
open  access  comparability  tariff  and 
will  not  be  allowed  to  go  into  effect 
prior  to  review  and  approval  by  the 
Commission  under  procedures 
described  in  the  Policy  Statement. 

Note:  This  Appendix  will  not  appear  in  the 
Code  of  Federal  Regulations 

Appendix  A — Summary  of  Comments  on  the 
Inquiry  Concerning  the  Commission's 
Prfadng  Policy  for  Transmission  Serricet  in 
Docket  No.  RMeS-KMWO 

The  request  for  comments  for  the  inquiry 
concerning  the  Commission's  pricing  policy 
for  transmission  services  in  Docket  No. 
RM93-19-000  was  issued  on  June  30, 1993. 
The  date  for  filing  responses  was  extended  to 
November  8, 1993  and  reply  comments  to 
January  24, 1994.  Technical  conferences  wert 
held  on  April  8  and  IS,  1994.  The  first  day 
of  the  conference  covered  current  policy 
issues.  The  second  day  was  devoted  to 
advanced  pricing  concepts  and 
implementation  issues.  j 

Comments  were  received  from  165 
individual  commenters.  Five  categories  of 
commenters  are  investor-owned  utilities 
(lOUs,  67  commenters),  municipal  and 
cooperative  utilities  (Muni/Coop,  39 
commenters),  non-utility  generators  and 
independent  power  producers  (NUGs/IPPs. 
15  commenters),  Regulatory/Government 
entities  (25  commenters),  and  Others  (19 
commenters).  A  list  of  the  commenters  is  at 
the  end  of  this  appendix;  it  shows  the 
categories  under  which  their  comments  are 
summarized  and  the  acronyms  used  in  this 
appendix. 

A  summary  of  the  comments  is  provided 
here.  The  summary  is  organized  in  the  same 
manner  as  the  two>-day  conference  (current 
policy  and  advanced  pricing  concepts).  The 
current  policy  issues  are  subdivided  into 
eight  comment  areas  and  advanced  pricing 
into  four  comment  areas  as  follows: 

Current  Policy  Issues 

(1)  General  Criteria  lor  Transmission  Ser\ice 

Pricing 

(2)  "And"  Versus  "Or"  Pricing  and  Related 

Incentives 

(3)  Incremental  Pricing 

(4)  Network  Service 

(5)  Ancillary  Services 

(6)  Direction  Aspects  of  Power  Flows 

(7)  Non-Firm  Transmission  Pricing 

(8)  Regional  Transmission  Groups 


UMI 


55040    Federal  Register  /  Vol.  59.  No.  212  /  Thursday.  November  3.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59,  No.  212  /  Thursday.  November  3.  1994  /  Rules  and  Regulations 


55041 


Advanc*d  Pricing  Coocvpts/Implefnentation 
IswM 

(1)  Alternaiiv* -Pricing  Concapts 

(2)  DistaiK»/Flow-BM0d  Ratw 

(3)  Contract  Path  versus  Maasured  Power 

Flows 

(4)  Spot  Market  Pricing 

Tha  CominiMion  also  received  comments 
on  stranded  costs  in  the  course  of  this 
Inquiry,  but  these  are  not  addressed  in  this 
Pricing  Policy  Statement  because  stranded 
coet  is  the  subject  of  •  proposed  rule.«» 

Cuiraiil  PoUcy  laauaa 

I.  General  Criteria  for  Transmission  Service 
Pricing 

The  first  comment  area  deals  with  the 
proposed  criteria  for  assessing  transmission 
pricing  reform.  Commanlen  generally  find 
the  criteria  proposed  in  Staffs  Discussion 
Paper  *^  acceptable.  However,  certain  criteria 
are  more  readily  agreed  upon  than  others. 
Most  commenters  uniformly  agree  that  the 
propoaad  criteria  should:  (l)  Be  simple  to 
carry  out  and  to  administer;  (2)  promote 
efficient  use  of  and  investment  in  the 
transmission  grid;  (3)  provide  appropriate 

Srice  signals  to  transmission  customers:  and 
i)  ensure  equity  and  {simeas  during  and 
beyond  the  transition  period. 

Other  proposed  criteria  by  commenters 
include  that  transmission  pricing  policy 
should: 

•  Ensure  system  reliability; 

•  Be  flexible  (i.e.,  no  "one  size  fits  all" 
pricing  methodology)  and  specincally 
recognize  regional  differences; 

•  Encourage  the  formation  of  Regional 
Transmission  Croups  (RTCs)  and  give 
substantial  deference  to  pricing 
methodologies  developed  by  RTCs; 

•  Provide  for  coordination  between  state 
and  Federal  pricing  policies  and  encouraga 
collaborative  policy  development; 

•  Provide  for  grandfathering  of  existing 
contracts  and  arrangements  when 
implementing  any  new  policies; 

•  Promote  competition  in  generation; 

•  Unbundle  rates  for  transmission  services; 

•  Ensure  nondiscriminatory  rates,  terms, 
and  conditions: 

•  Not  allow  native  load  customers  to 
subsidize  firm  wheeling; 

•  Give  deference  to  negotiated  agreements 
(with  some  commenters  adding,  where  equal 
bargain  mg  power  is  involved); 

•  Ensure  rate  predictability  and 
transparency  of  rate  derivation;  and. 

•  Allow  customers  an  option  to  have  stable 

f>rices  over  time  (although  this  would  not 
imit  parties  to  fixed  rate  contracts). 
One  criterion  emphasized  by  most 
commenters  is  that  the  Conmiission  should 
exercise  maximum  flexibility  in  pricing 
transmission  service.  Specifically,  many 
commenters  stress  that  the  Commission 
should  not  attempt  to  rigidly  apply  a  single 
transmission  pricing  methodology  in  all 
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caaes.  to  all  entities,  or  to  all  regions.  A 
general  concern  raised  is  that  the 
Commission  must  recognize  the  substantial 
•  differences  present  between  customer  groups, 
utilities,  state  and  local  regulatory  bodies, 
and  regional  differences.  Accordingly,  the 
Conunission  must  resist  the  temptatioo  to 
apply  one  pricing  methodology  in  all  cases. 

One  conunon  view  expressed  by  many 
Muni/Coops  commenters  is  that  the  Industry 
must  move  from  a  structure  where  multiple 
transmission  system  pricing  occurs  to  a 
stryctura  where  transmission  is  viewed  od  a 
regional  basis  in  conjunction  with  the 
development  of  large,  regional  power 
markets.  Many  commenters  advocate  the 
regional  transmission  grid  approach  but 
differ  in  bow  the  industry  and  tha 
Commission  should  advance  toward  this 
goal.  Some  appear  to  take  a  more  cautious 
approach.  For  example,  some  commenters 
note  that  the  Commission  can  only  obtain 
meaningful  answers  to  the  questions  poaed  in 
its  transmission  pricing  inquiry  if  it  first 
determines  the  shape  of  the  industry  it 
envisions  (such  as  the  regional  transmission 
grid  approach  or  the  traditional  model  based 
on  individually  o%inied  and  operated 
transmission  systems).  APPA  *^  contends  that 
before  considering  changes  in  traditional 
transmission  pricing,  the  Commission  should 
develop  and  articulate  a  clear  statement  of  its 
"vision"  for  the  electric  industry  and  specify 
"where  the  industry  is  going,  how  it  will  get 
there,  likely  impediments,  and  what  steps  are 
necessary  for  that  vision  to  be  fulfilled." 
Many  Muni/Coops  commenters  also  argue 
that  the  Commission  must  first  determine  if 
the  benefits  of  transmission  pricing  reform 
will  outweigh  the  costs  of  such  reform. 

Several  Regulatory/Government  entities 
commenters  recommend  that  the  following 
general  principles  be  included  in  addition  to 
the  Commission's  projxwed  criteria: 

•  The  Conunission's  pricing  policies 
should  reflect  differences  between  the  rights 
and  responsibilities  of  native  load  customers 
(including  retail  and  wholesale  requirements 
customers)  and  other  users  of  the 
transmission  system;  any  transmission 
pricing  policy  must  ensure  that  native  load 
customers  will  be  held  harmless;  and, 

•  The  Commission  should  seek  to  promote 
voluntary  resolution  of  case-sfMcific  pricing 
issues  by  giving  appropriate  deference  to 
consensual  agreements  produced  through 
arms-length  negotiations  involving  all* 
affected  parties. 

NARUC  proposes  a  consultative  process  to 
develop  complimentary  policies  that  truly 
coordinate  and  render  coherent  regulation  of 
transmission  service.  The  general  goals 
include  coherence  of  public  policy,  economic 
efficiency  and  reliability  in  electricity 
markets,  efficiency  of  processes  and  decision- 
making, dialogue  between  federal  and  state 
decision-makers  and  appropriate  input  from 
constituent  groups  and  affected  parties  as 
necessary.  The  Pennsylvania  Commission 
concludes  that  without  careful  consideration 
of  the  role  of  state  agencies  and  their  interest 
in  economic  and  environmental  impacts. 
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bulk  power  wheeling  as  envisionedliy  the 
Commission  is,  and  will  remain,  a 
theoretical,  economic  model. 

2.  "And"  Versus  "Or"  Pricing  and  Related 
Incentives 

The  "and"  versus  "or"  issue  dominated  tbe 
pricing  comments.  While  arguments  on  all 
sides  of  the  issue  were  expressed,  the 
commenters  generally  opposed  the 
Commission's  current  corporate  "or"  policy 
and  alternatively  advocated  either  some  form 
of  the  "and"  pricing  method  or  corporate- 
average  embedded  cost-based  rates.  The 
positions  of  the  commenters  are  described 
below: 

The  "And"  h4ethod:  Most  lOUs.  most 
Regulatory/Government  entities  and  some 
Other  entities  suppori  the  "and" 
methodology.  These  commenters  state  that 
the  Commission's  "or"  pricing  policy  does 
not  hold  the  native  load  customers  harmless 
and  violates  FPA  section  212(a)  (because 
native  load  customers  and  shareholders 
subsidize  third  f>arty  wheeling  customers). 
When  additional  facilities  are  needed  to 
serve  third  party  wheeling  load,  and 
incremental  (or  opportunity)  costs  are  greater 
than  average  embedded  coet,  native  load 
customers  subsidize  that  service  (because  no 
cost  recognition  is  given  to  the  third  party's 
use  of  the  existing  transmission  system, 
without  which  the  transmission  service 
could  not  be  provided).  Additionally,  if 
incremental  expansion  cost  related  to  third 
party  transmission  requests  are  not  allowed 
by  state  regulators  in  retail  rates,  the 
transmitting  utility  will  not  be  made  whole. 
Finally,  the  Commission's  policy  on 
opportunity  cost  which  applies  the  "higher 
of  test  over  the  entire  transaction  period 
instead  of  an  hourly  basis  precludes 
opportunity  cost  recovery  in  most  cases, 
sends  the  wrong  hourly  price  signals  to 
transmission  customers,  and  is  overly 
burdensome  administratively. 

The  "Or"  Method:  Most  NUGs/IPPs 
commenters  agree  that  the  Commission's 
current  corporate  "or"  policy  sends  tha 
correct  price  signal  for  third-party 
transmission  (as  long  as  opportunity  costs  are 
"legitimate  and  verifiable"  and  continue  to 
be  capped  at  incremental  expansion  costs). 
However  several  commenters  oppose  pricing 
based  on  opportunity  costs  (as  monopoly 
rents  for  a  constrained  system). 

The  Average  Embedded  Cost  Method:  Most 
of  the  Muni/Coops,  some  NUGs/IPPs.  and 
some  Other  entities  generally  support  the 
return  to  traditional  corporate-average 
embedded  cost-based  rates.  The  mafority  of 
the  Mimi/Coops  commenters  and  some  of  the 
Other  commenters  oppose  both  the  "or"  and 
the  "and"  transmission  pricing  methods  (as 
yielding  excessive  rates  and  impeding  the 
competitive  generation  market  that  EPAct 
permits).  Such  commenters  recommend  the 
traditional  policy  of  charging  average 
embedded  cost-based  transmission  rates. 
Many  of  these  commenters  argue  that  a 
transmission-dependent  utility  (TDU)  cannot 
be  considered  a  "marginal"  customer,  sub^t 
to  incremental  and  opportunity  cost  pricing, 
because  the  transmission  system  was 
designed  to  accommodate  the  TDU's  use  and 
has  been  paid  for  proportionally  by  the  TDU. 


Furthermore,  these  commenters  argue  that 
applying  incremental  pricing  to  TDUs  is 
anticompetitive  and  inconsistent  with  the 
EPAct  because  (1)  it  forces  TDUs  to  favor 
power  purchases  from  the  host  utility  over 
those  from  a  competing  power  supplier,  and 
(2)  TDUs  compete  with  the  host  utility  for 
requirements  customers  (who  are  charged  an 
average  embedded  cost  rate  by  the  host 
uUlity). 

Commenters  views  regarding  the 
incentives  and  disincentives  inherent  in 
corporate  "or"  pricing  primarily  fall  into 
three  basic  positions: 

(1)  Although  groups  disagreed  among 
themselves  on  how  to  calculate  various  cost- 
based  transmission  rates,  most  Muni/Coops, 
most  Regulatory/Government  entities,  most 
NUGs/IPPs,  and  some  others  do  not  believe 
in  allowing  any  incentives,  or  premiums 
above  cost-based  rates,  properly  calculated. 
Most  of  these  commenters  agreed  that,  when 
a  monopoly  resource  is  involved,  such 
incentives  amount  to  allowing  "monopoly 
rents."  Transmission  is  and  will  remain  a 
natural  monopoly,  therefore,  no  incentive  is 
needed  beyond  recovery  of  the  transmitting 
utility's  prudently-incurred  costs  and  a  fair 
retxim  on  its  invested  capital.  Premiums 
allow  the  transmission  monopolist  a 
competitive  advantage  in  the  generation 
market.  Furthermore,  there  is  no  need  for 
incentives  with  the  passage  of  the 
transmission  provisions  of  the  Eneigy  Policy 
Act;  the  legal  requirement  to  provide 
transmission  service  is  sufficient  incentive. 

(2)  Most  NUGs/IPPs  believe  the  current 
incentives  provided  by  the  incremental 
pricing  part  of  the  "or"  policy  are 
appropriate.  However,  many  of  these 
conamenters  oppose  pricing  based  on 
opportunity  costs  (as  monopoly  rents  for  a 
constrained  system). 

(3)  Those  advocating  "and"  pricing,  such 
as  most  lOUs  and  some  Others,  believe  that 
further  incentives  are  needed.  The  current 
"or"  policy  does  not  sufficiently  compensate 
utilities  for  all  costs  of  providing  service, 
thus  effectively  requiring  native  load 
customers  to  subsidize  transmission 
customers.  If  utilities  are  forced  to  absorb 
potential  cost  underrecovery  and  the  risk 
associated  with  the  "or"  pricing 
methodology,  then  the  rate  of  return  should 
be  adjusted  to  reflect  greater  risks  assumed 
by  engaging  in  third  party  wheeling 
transactions. 

3.  Incremental  Cost  Pricing 

Under  the  Commission's  current  corporate 
"or"  policy,  third-party  transmission  users 
may  be  required  to  pay  the  incremental  cost 
of  a  grid  expansion  If  the  incremental  cost  of 
the  expansion  is  greater  than  corporate- 
average  embedded  cost.  Such  incremental 
pricing  can  be  structured  in  one  of  two 
ways — a  contract  approach  in  which  each 
user  pays  the  incremental  cost  of  the  upgrade 
it  occasions,  and  an  average  incremental 
price  based  on  the  average  cost  of  all 
upgrades  to  the  transmission  system  for  a 
group  of  users. 

Most,  though  not  all,  commenters  believe 
that  contract  pricing  is  the  preferred  pricing 
model.  lOUs  in  particular  favor  contract 
pricing  because  it  provides  more  certainty 


that  a  utility's  reveiiue  requirements  are  fiilly 
recovered.  If  incremental  pricing  increases 
the  risk  of  less  than  full  revenue  recovery, 
either  shareholders  or  residual  customers 
will  bear  the  extra  risks.  Most  wholesale 
customers  also  appear  to  favor  contract 
pricing,  though  some  have  concerns  that 
contract  pricing,  with  different  prices  for 
each  user,  may  result  in  price  discrimination. 
These  commenters  suggest  that  similarly 
situated  customers  should  have  the  same 
price,  but  have  different  notions  of  what  this 
would  mean. 

For  many  of  the  difficult  practical  issues 
associated  with  incremental  pricing,  there  is 
no  consistent  position  taken  by  all  or  even 
most  members  of  any  interest  group  that 
supports  incremental  cost  pricing.  For 
example,  many  commenters  believe  that 
average  incremental  cost  pricing  gives  the 
wrong  price  signal  to  both  the  transmission 
owner  and  user.  These  commenters  are 
concerned  that  the  average  incremental  cost 
price  does  not  signal  the  true  cost  of  the 
transmission  service.  A  few  commenters 
aigue  that  this  will  result  in  underbuilding  of 
the  transmission  system.  Others  suggest  that 
this  may  result  in  overbuilding,  although 
lOUs  in  particular  doubt  this  result,  given  the 
difficulties  inherent  in  siting,  certification 
and  construction  of  new  transmission 
facilities. 

Additionally,  commenters  are  split  on  the 
issue  of  administrative  costs  and  other 
implementation  problems  that  may  result 
under  each  pricing  model.  Some  commenters 
argue  that  contract  pricing  entails 
maintaining  separate  contracting  provisions 
for  each  user,  with  attendant  high  costs. 
Other  commenters  suggest  that  average 
incremental  cost  pricing  is  more  difficult, 
given  the  need  to  estimate  incremental  costs, 
and  the  problems  associated  with  changing 
average  incremental  rates  as  a  result  of 
incremental  cost  changes.  One  commenter 
suggests  that  it  is  simply  not  possible  to 
reconcile  average  incremental  pricing  with 
an  embedded  cost  transmission  revenue 
requirement 

Several  commenters  suggested  that  it 
would  be  appropriate  to  allow  utilities  some 
flexibility  to  adopt  either  incremental  cost 
pricing  approach.  The  challenge  for  the 
Commission  would  be  to  determine  under 
what  conditions  such  flexibility  would  be 
warranted,  in  order  to  protect  both  the  third- 
party  transmission  users  and  the  remaining 
wholesale  and  retail  customers  from  being 
charged  for  inappropriate  costs.  Other 
commenters  suggest  that  some 
experimentation  may  be  in  order.  If  the 
Commission  chooses  to  allow  such 
experimentation,  it  may  learn  a  great  deal 
about  the  magnitude  of  the  practical 
problems,  as  well  as  potential  solutions  for 
those  problems. 

4.  Network  Service 

The  Staff  Discussion  Paper  defined 
network  service  as  allowing  the  user  to  vary 
its  schedule  and  points  of  delivery  and 
receipt  without  paying  additional  charges  for 
each  change  Commenters  were  asked  to 
discuss  the  reasonableness  of  this  definition 
and  to  provide  recommendations  on  pricing 
network  service.  Most  lOUs  assert  that 


utilities  cannot  provide  third  party 
transmission  users  nvith  unlimited  flexibility 
in  choosing  and  switching  points  of  receipt 
and  delivOTy.  Unless  the  transmission 
customer  specifies  the  poinU  of  receipt  and 
delivery,  the  nature  of  the  generation,  and  the 
loads  to  be  seired,  the  transmitting  utility 
will  have  no  way  to  determine  the  impact  of 
the  proposed  network  arrangement  on  its 
system  in  terms  of  either  reliability  or  cost 
Unlimited  flexibility  could  require 
transmission  upgrades  and  make  long  term 
planning  more  difficult  (with  the  potential 
for  overbuilding).  If  network  service  is  to 
include  unlimited  scheduling  flexibility,  it 
should  be  considered  a  premium  service 
(priced  higher  than  point-to-point  service) 
since  it  requires  higher  transmission  capacity 
margins  to  ensure  reliability. 
Most  Muni/Coops.  Regulatory/Government 
-  entities,  NUGs/IPPs  and  some  Other 
commenters  agree  with  the  Commission's 
definition  of  network  service.  Most  Muni/ 
Coops.  NUGs/IPPs  and  some  Other 
commenters  insist  that  network  service 
should  be  priced  on  an  average  embedded 
cost  basis  (with  no  non-cost-based  netvv-ork 
rate  premiums  or  percentage  adders).  These 
commenters  argue  that  such  premiums 
would  place  network  customers  at  a 
permanent  competitive  disadvantage  in 
obtaining  economical  generation  sources  and 
in  generation  sales,  compared  to  the 
transmitting  utility.  Many  commenters  agree 
that  network  access  should  not  be  totally 
flexible,  nor  be  unduly  rigid  with  reservation 
requirements  and  excessively  advanced 
scheduling  requirements;  rather,  they  believe 
it  should  be  subject  to  the  same  conditions 
faced  by  the  transmitting  utility,  and  provide 
access  to  transmission  on  an  "as  if  owned" 
basis. 

APPA  asserts  that  it  is  not  aware  of  any 
party  that  is  seeking  networic  access  without 
regard  to  the  control  area  utility's  own 
transmission  needs,  or  that  is  requesting 
network  service  with  total  flexibility,  i.e.,  no 
scheduling  or  backup  requirements.  APPA 
adds  that  it  a^^ees  with  EEl  on  two  points 
concerning  utilities  receiving  net^i-ork 
service:  "they  should  state  in  planning 
models  the  sources  of  power  that  most 
probably  will  be  used  to  serve  loads,  and 
they  should  schedule  generation  to  serve 
load  with  the  transmitting  utility." 

Regulatory/Government  entities  generally 
agree  that  accurate  pricing  of  network  service 
will  depend  on  the  nature  of  the  network  and 
any  revenue  pooling  between  transmission 
providers.  Therefore,  Regulator>7Govemment 
entities  urge  the  Commission  to  be  flexible 
and  not  mandate  any  particular  method  for 
pricing  network  service. 

5.  Ancillary  Services 

The  Staff  Discussion  Paper  gave  examples 
of  ancillary  services  and  requested  comments 
on  other  examples  (including  how  such 
services  should  be  priced).  Most  lOUs 
recommend  that  unless  third  party  customers 
obtain  ancillary  services  elsewhere,  they 
should  compensate  the  wheeling  utility  for 
the  services  provided  to  prevent  the  native 
load  customers  from  subsidizing  these 
services.  lOUs  note  that  as  bulk  power 
markets  are  becoming  m<Nie  competitive  and 
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ind«pMid«Dt  powOT  pnxhican  an  nppiyliig 
•wr  iacnMing  amounts  of  gnmntioa,  Umm 
support  typ«  MrvicM.liMt  wan  ooca 
providad  oo  a  racipft>cal  bMia  among  utilitiM 
are  not  being  providMl  by  many  (uppl<«n 
bacauia  tliay  are  aitber  unwilling  or  unable 
to  provide  fucb  aervica. 

One  of  the  main  cxmcama  of  the  Muni/ 
Coopa  commenten  is  that  coats  asaociated 
with  ancillary  services  should  not  already  be 
included  in  the  average  cost-based 
transmission  rate.  Additionally,  severe! 
coRunenters  insist  that  transmission 
customers  should  be  given  the  option  to 
provide  such  services  themselves,  or  obtain 
them  from  other  utilities,  and  receive  full 
credit.  These  commenters  also  express 
concern  regarding  discriminatory  pricing. 
Such  commenters  urge  that  any  charges  for 
anclllaiy  services  asMtsed  to  a  transmission 
customer  should  be  the  same  as  the  costs 
foced  by  the  transmitting  utility  for  the  same 
service. 

NUGs/IPPs.  Regulatory/Government 
entities  and  Others  generally  did  not  address 
this  issue. 

Other  claimed  ancillary  services  include: 
Backup  and  Standby  Service;  Loes  Service; 
Redispatch  Costs:  Control  Center  Service; 
Emergency  Services;  {sst  starts,  "BlackStart" 
capability  (starting  up  a  ganenting  station 
with  no  external  power  supply),  regulation, 
and  stability. 

Graves,  et  al.  proposed  that  ancillary 
services  could  be  provided  by  an 
independent  entity,  which  ihey  call  a 
"Poolco"  (e.g.,  an  existing  power  pool,  an 
RTG,  NERC  subregion,  or  consortium  of 
independent  generators).  Their  version  of  a 
Poolco  would  not  participate  directly  in  real 
power  KfW  brokerage  or  energy  supply; 
rather,  it  would  own  and  operate  a  relatively 
small  collection  of  generation  and  flow 
control  assets  sufficient  to  assure  the 
integrity  of  the  system,  relying  on  tieline 
flows,  voltage  measurements  at  a  few  key 
load  centers,  and  forecast  control-area  load 
changes  (over  the  next  few  boun). 

6.  Dinction  Aspects  of  Power  Flows 

The  power  flows  caused  by  a  transmission 
transaction  may  be  either  with,  or  counter  to, 
the  prevailing  flows.  The  incremental  efiacts 
of  tranamiaaion  transactions  may  also  raise 
issues  with  respect  to  the  use  of  multiple 
parallel  paths  and  the  incremental  effects  on 
transmission  losses. 

A.  Directional  Flows 

Most  commenten  (most  lOUs,  some  Muni/ 
Coopa.  and  some  Regulatory/Government 
entities)  sxiggest  that  charges  should  be 
applied  for  all  power  flows  on  a  system 
(regardless  of  direction).  Several  commenters 
Indicate  that  reverse  flows  exist  only  under 
some  system  conditions  and  that  changes  in 
transmission  system  conflguration  (due  to 
line  outages)  and  changes  in  generating  unit 
dispatch,  may  eliminate  any  reverse  flows. 
Such  commenters  also  claim  that  all 
transmission  elements  support  all  power 
flows.  Accordingly,  reverse  flows  should 
only  be  credited  if  they  provide  a  direct 
economic  benefit  to  the  utility. 

Other  cammenters  (some  Muni/Coops, 
some  Regulatory/Covemment  entities,  and 
moat  Othan)  ai^gue  that  it  is  important  for  the 


Commission  to  adopt  a  tranamissioo  pricing 
method  which  recogniaaa  flow  direction  and 
discounts  transmiaakm  tervioa  wrfaich 
"unloads"  the  system  and  helps  to  reliav* 
constrained  transmission  lines.  Theea 
commenten  suggest  that  this  type  of  pridng 
signal  encouragea  the  moat  efficient  use  of 
the  tiansmiasion  system. 

B.  Loop  Flows 

Few  commenla  on  this  iasua  ware  raoaivad 
from  Muni/Coopa,  NUGs/IPPa,  Regulatory/ 
Government  entities  and  Others.  There  did 
not  appear  to  be  any  conaansua  among  the 
lOUs  on  the  bast  method  to  addreaa  loop  flow 
problems. 

Southern  Companies  indicates  that  loop 
flows  were  often  short-lived  and  were  viewed 
as  part  of  the  normal  interconnected 
operations  among  utilities.  It  was  once 
commonly  viewed  that  loop  tlowt  on  ona 
utility's  system  would  moat  liluly  be  offset 
by  loop  flows  on  its  neighboring  systems.  In 
instancas  where  the  flows  were  a  problam. 
negotiated  solutions  were  reacbad.  LGJkE 
notes  that  bulk  power  transactions  were  once 
predominantly  multi-diractional  and  covered 
shorter  distances  so  that  transactions  evened 
out  over  time. 

However,  in  today's  marketplace 
transactions  are  nsore  numerous,  over  longer 
distances,  and  unidirectional.  As  a  result, 
loop  flows  do  not  even  out  over  tima.  In  the 
new  competitive  environment.  Southern 
Companies,  A£P  and  Northern  States  claim 
the  situation  has  changed.  In  the  emerging 
bulk  power  market,  many  more  long  term 
firm  transactions  in  a  single  direction  are 
contemplated  which  will  more  advaraely 
impact  flows  over  interconnected  systems. 
These  commenten  state  that  it  also  may  be 
more  difficult  in  a  competitive  environment 
to  negotiate  solutions  to  parallel  flow 
problems.  Consumen  believes  tiut 
uncertainty  about  loop-flow  compensation 
may  be  a  significant  potential  barrier  to  the 
more  rapid  development  of  competition 
among  new  generatora. 

C  Losses 

Many  commenten  (aome  lOUs,  naoat 
Muni/Coops,  some  Othen]  argue  that  losses 
vary  in  proportion  to  the  distance  over  which 
the  energy  is  moved,  and  accordingly, 
contend  tliat  incremental  losses  send  a  more 
appropriate  price  signal  to  the  customer  (by 
more  closely  linlung  cost  causation  and  coat 
recovery).  Tabon  claims  that  efficiency 
requires  pricing  losses  at  the  margin,  which 
can  be  accomplished  using  load  flow 
calculations  and  Optimal  Power  Flow 
modeling  techniques.  On  the  other  hand, 
many  commenten  recommend  average 
system  line  losses.  Several  of  these 
commenten  insist  that  they  should  be 
charged  for  line  losses  on  the  same  cost  basis 
that  the  transmitting  ownen  use  for  their 
own  dispatch  and  charge  their  native  load 
customen. 

7.  Non-Finn  Transmission  Pricing 

A  fundamental  issue  of  non-firm 
transmission  service  pricing  is  whether  or 
not  a  contribution  to  capital  costs  over  and 
above  the  variable  cost  of  transmission 
(losses  and  opportunity  costs)  should  be 
made  for  non-firm  service.  One  view  is  tliat 


usen  of  non-firm  service  should  not  pay  for 
capacity  costs  since  capacity  Is  not  built  for 
them  and  their  service  can  always  ba 
interrupted.  On  the  other  end  of  the  spectrum 
are  those  that  advocate  a  contribution  of  up 
to  100  percent  of  fixed  coats,  since  firm 
customen  need  to  be  compensated  for  the 
use  of  the  transmission  system  that  they 
support  in  its  entirety. 

Most  lOUs  indicate  that  iM>n-finn  usen  of 
the  transmission  system  should  contribute  to 
the  capital  costs  of  the  system.  They  believe 
the  Commission  should  rely  on  its  historical 
precedent,  which  allows  a  contribution  of  up 
to  100  percent  of  fixed  coats  for  iH>n-firm 
service  with  the  revenues  being  credited  to 
native  load  customen.  Some  believe  the 
shareholden  should  receive  some  of  the 
revenues  from  non-firm  transactions.  Other 
commenten  stiggest  minimal  regulation  of 
non-firm  transactions  as  long  as  the  price 
does  not  exceed  a  cap  equal  to  its  fully 
allocated  transmission  costs. 

Many  of  the  Muni/Coops  commenten  state 
that  there  are  no  fixed  costs  associated  with 
providing  non-firm  transmission  services  and 
note  that  group>s  in  different  parts  of  the 
country  (e.g. .  PJM,  NEPOOL.  MAPP  and 
ERCOT)  do  not  include  contributions  to  fixed 
costs  in  non-firm  transmission  jM^cing.  Many 
commenten  believe  that  no  demand  charges 
for  non-firm  transmission  are  necessary  and 
argue  that  such  demand  charges  may  have  a 
negative  impact  on  the  efficiencies  of  the 
economy  energy  market  for  short  term 
transactions.  For  example,  Consimaer 
Working  Group  recommends: 

Limiting  non-firm  rates  to  real  costs  (j.e. 
losses)  would  eliminate  the  artificial  deed 
lone  created  by  the  incentive  transmission 
rates  now  allowed.  By  granting  all  market 
participants  (and  not  )ust  transmission 
ownera)  access  at  cost  to  non-firm 
transactions,  all  consumen  would  benefit 
from  increased  coordination.  Such 
nondiscriminatory,  coat-based  pricing  of  non- 
firm  transmission  would  serve  the  EP Act's 
purpose  of  stimulating  competition  in  bulk 
power  markets  and  would  promote 
economically  efficient  generation  of 
electricity  as  expressly  mandated  by  Section 
212(a).  (Consumer  Working  Croup  Reply  at 
21) 

8.  Regional  Transmission  Groups 

All  segments  of  the  industry  supported  the 
Commission's  encouragement  of  the 
development  of  such  groups.  Many 
commenten  believe  that  RTGs  represent  the 
best  method  available  to  deal  with  the 
difficult  transmission  pricing  issues 
presented  in  StafTs  Disctission  Paper.  Soma 
commenten  cautioned  that  to  be  successful, 
RTGs  roust  be  certified  by  the  Commission  to 
ensure  prof>er  representation  of  all  groups 
within  the  electric  utility  industry.  Many 
commenten  anticipate  RTGs  will  facilitate 
coordinated  regional  planning,  regional 
measurement  of  power  flows  and  regional 
methodologies  to  determine  the  price  of  any 
firm  wheeling  transaction  within  the  region. 
The  information  available  on  a  regional  basis 
will  allow  planning  to  alleviate  current  and 
future  transmission  constraints  within  the 
region  as  well  as  send  a  clear  price  signal  to 
third  party  customen  requesting  service. 


RTG's  will  also  provide  information  as  to 
what  transmission  capacity  is  available  and 
the  need  for  any  transmission  enhancements 
within  the  region  to  accommodate  the 
requested  transaction. 

Advanced  Pricing  Conoepts/ImpleiBeiitatien 


1 .  Alternative  Pricing  Concepts 

Numerous  conmienlerv  proposed 
alternative  pricing  methods,  other  than  those 
pricing  methods  normally  piermitted  by  this 
Commission.  The  methodologies  advanced 
by  these  commenten  varied  from  conceptual 
ideas  to  detailed  formulas.  Certain  concepts 
and  methods  were  advocated  by  more  than 
one  and  in  some  cases  several  commenten, 
including: 

•  Combinations  of,  or  hybrids  between,  the 
"or"  and  the  "and"  policies,  many  of  which 
advocated  recovery  of  all  incremental  costs 
and  some  contribution  (but  not  necessarily 
100%)  to  average  embedded  system  costs. 

•  Variations  of  recovering  strictly 
incremental  or  marginal  cost  pricing;  i.e., 
rates  based  on  long-run  incremental  cost 
pricing  for  long-term  firm  transmission 
service  and  short-run  marginal  costs  for  other 
transactions.  Another  commenter  proposed 
short-run  marginal  costs  for  transactions  not 
requiring  upgrades. 

•  Numerous  proposals  for  a  single 
transmission  owner  and  for  regional  pricing, 
planning  and  operating  approaches;  for 
example:  (1)  The  forced  divestiture  of  all 
utilities'  transmission  assets  and  formation  of 
a  single  transmission  owning  national  grid 
company  or  "gridco";  (2)  joint  ownership, 
operation  and  pricing  of  ail  transmission 
within  an  established  region  with  all 
transmission  usen  obtaining  load  ratio  shares 
of  the  regional  grid  and  paying  on  an  average 
embedded  load  ratio  basis;  (3)  a  proposal 
simply  to  price  trafasmission  in  a  region  as 

if  there  were  a  single  transmission  owner; 
and  (4)  many  suggestions  for  the  Commission 
to  further  examine  the  comptanies  formed  in 
Norway,  Sweden,  New  Zealand,  Victoria 
(Australia),  India,  Argentina,  England  and 
Wales. 

•  Establishing  a  secondary  marliet  in 
transmission  rights — transmission  purchasen 
having  the  capacity  to  contractually  broker, 
resell,  trade,  partially  assign,  or  assign  firm 
purchase  entitlements  as  they  choose. 
Capacity  trading  will  provide  for  the 
repackaging  of  capacity  rights  to  fit  market 
needs,  thereby  creating  a  n>arket  mechanism 
to  "price"  and  "clear"  transmission  services 
as  a  commodity. 

•  Numerous  proposals  advocating  that  the 
Commission  require  the  unbundling  of  rates 
for  transmission  and  sales  services. 
Unbundling  would  require  transmission 
ownera  to  include  a  separate  (transparent) 
transmission  charge  in  any  use  of  the  utility's 
transmission  system  for  the  delivery  of  power 
in  the  wholesale  market,  including  that 
utility's  own  wholesale  sales.  Transmission 
terms  and  conditions  should  be  the  same  for 
all  wholesale  transactions,  regardless  of 
whether  the  seller  is  the  owner  of  the 
transmission  facilities  used  for  the 
transaction. 


2.  Distance/Flow-Based  Rates 

Alternatives  to  postage  stamp  rates  would 
make  rates  sensitive  to  the  transmission 
distance  involved  in  providing  the  service. 
Alternatives  suggested  include  various  "MW- 
mile"  approaches  and  other  methods  based 
on  load  flows  (such  load  flow  methods  can 
also  treat  issues  involving  multiple  parallel 
paths  and  transmission  losses  associated 
with  particular  transmission  transactfons). 
Commenten'  support  is  split  between 
distance-based  pricing  and  postage  stamp 
rates. 

Regulatory/Government  commenten 
express  a  clear  preference  for  distance- 
sensitive  rates  (over  postage  stamp  rates). 
Most  Regulatory/Government  entities,  some 
lOUs,  some  NUGs/IPPs,  and  some  Othen 
aigue  that  distance-based  rates  would 
compensate  the  transmitter  for  increased 
transmission  costs  as  more  of  its  system  is 
used.  This  encourages  more  efficient  use  of 
the  transmission  S5«tem.  Where  more  miles 
of  the  transmission  system  are  utilized, 
distance-sensitive  rates  reflect  the  proper  cost 
causation.  Several  coqmientera  believe  that 
simplified  distance-sensitive  pricing 
methods,  such  as  some  MW-mile  methods, 
used  in  conjunction  with  approaches  such  as 
zonal  pricing  that  reflects  system  constraints, 
would  be  appropriate.  Numerous 
commenten  advocating  distance-based  rates 
recommend  zonal  pricing  as  a  compromise 
between  the  administrative  simplicity  of 
postege  stamp  rates  and  more  appropriate 
price  signals  of  certain  distance-based  rate 
methods. 

Most  Muni/Coops,  some  lOUs.  and  some 
NUGs/IPPs  support  postage  stamp  .rates  and 
criticize  distance-sensitive  pricing  due  to  its 
dependence  ufton  power  flow  studies 
involving  a  base  and  a  change  case.  Many 
commenten  note  that  power  flows  on  a 
transmission  system  are  in  constant  change, 
thereby  creating  a  very  large  number  of 
possible  system  parametera  that  could  be 
included  in  load  flow  analyses  and  therefore 
requiring  many  simplifying  assumptions. 
Consequently,  any  attempt  to  derive  a  normal 
base  case  power  flow  on  which  to  model  an 
incremental  power  flow  would  be  flawed  and 
unreliable,  i>articularly  for  individual 
utilities  located  in  heavily  interconnected 
networks.  Therefore,  these  commenten 
prefer  the  administrative  convenience  of 
postage  stamp  rates  over  the  complexity  and 
questionable  accuracy  of  distance-sensitive 
rates  based  on  power  flow  studies. 

3.  Contract  Path  Versus  Measured  Power 
Flows 

The  mismatch  between  the  contract  path 
for  a  transaction  and  the  actual  flows  creates 
pricing  and  equity  concerns.  Utilities  are 
split  regionally  on  whether  to  adopt  loop 
flow,  or  parallel  path,  pricing  reform  at  retain 
contract  path  pricing.  Most  Western  utiUties 
favor  retaining  contract  path  pricing.  Western 
utilities  maintain  that  the  topology  of  the 
WSCC  makes  it  well  suited  to  the  uae  of 
phase  shiften  to  control  the  loop  flow 
problem.  In  addition,  the  devel<^ment  of 
Flexible  AC  Transmission  technology  may 
provide  additional  devices  to  augment 
existing  control  strategies. 

Many  utilities  in  the  Midwest  and  the  East 
fisvor  adopting  loop  flow  pricing  becauae 


over  time  contract  path  pricing  has  leA  many 
systems  uncompensated  for  parallel  flows. 
"These  utilities  argue  that  contract  path 
pricing  is  outntoded  because  (1)  transmission 
services  have  become  long-term  single 
direction  transactions,  (2)  many  new  market 
entities  do  not  own  transmission  so  that 
reciprocity  is  not  possible,  and  (3)  negotiated 
solutions  are  less  possible  as  competition 
expands. 

Many  utilities  in  favor  of  loop  flow  pricing 
are  concerned  that  the  associated  transition 
costs  are  formidable.  Parallel  flows 
constantly  changie  with  changes  in  the 
dispatch  of  generation.  In  addition,  some 
utilities  urge  the  development  of  RTGs  first 
before  implementing  loop  flow  pricing  In 
fact,  there  is  general  agreement  that  RTGs  are 
an  appropriate  institution  for  addressing 
many  of  the  industry's  problems  including 
pricing  issues  and  the  siting  and  construction 
of  transmission  facilities. 

While  there  is  widespread  dissatisfaction 
with  contract  path  pricing  outside  of  the 
West,  there  is  considerable  uncertainty  about 
how  to  address  the  parallel  flow  problem 
effectively.  Many  parties  believe  that  contract 
path  pricing  and  loop  flow  pricing  can  be 
combined  to  address  the  problem,  while 
other  parties  believe  that  these  two  methods 
are  incompatible.  Still  other  parties  offer  an 
array  of  variations  on  the  contract  path 
pricing  and  loop  flow  pricing  methods.  For 
example.  Hogan's  "contract  network" 
approach  and  PacifiCorp's  proposal  are 
variations  on  the  contract  path  pricing 
method.  The  GAPP  experiment,  which  the 
Interregional  Transmission  Coordination 
Forum  stresses  as  the  way  to  identify  the 
pricing  method  to  compensate  for  {parallel 
flows,  is  a  preliminary  type  of  loop  flow 
pricing.  The  Texas  Planned  Capacity 
Wheeling  Service  and  Southern  Company's 
Transmission  Cost  Actual  Path  Pricing  are 
also  examples  of  loop  flow  pricing.  Finally, 
many  parties  argue  that  alternatives  to 
contract  path  pricing  should  be  pursued  on 
a  voluntary  basis. 

4.  Spot  Pricing  for  Non-firm  Transmission 

Few  commenten  express  outright 
opposition  to  spot  pricing,  but  most  advocate 
a  cautious  approach  to  implementation. 
Those  in  the  latter  category  comprise  a 
diverse  group  of  lOUs  (including  EEI),  coofK, 
state  conunissions  and  industrial  groups. 
Many  suggest  that  spot  pricing  schemes 
should  continue  to  be  studied,  but  not 
considered  for  implementation  at  this  time. 
Some  encourage  the  Commission  to  conduct 
experiments  similar  to  the  Southwest  Bulk 
Power  Experiment  and  the  WSPP 

Those  opposed  to  spot  pricing  generally 
believe  that  the  benefits  are  not  worth  the 
costs.  Some  argue  that  the  successful 
implementation  of  spot  pricing  for 
transmission  requires  a  compietitive  market 
In  generation  that  does  not  now  exist 
However,  some  conunenten  that  see  promise 
in  spot  pricing  argue  that  the  necessary 
market  institutions  and  technology  exist        • 
today.  They  cite  the  operation  of  tight  power 
pools,  electronic  bulletin  boards,  and  the 
WSOC  experiment  as  evidence  of  this  fact. 
Some  commenten  argue  that  the  "up  to" 
transmission  rates  that  many  utilities  now 
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use  for  non-firm  transmission  s«rvic« 
effectively  approximate  spot  transmission 
pricing.  However,  others  believe  that  rate 
design  for  spot  transmission  pricing  raises  a 
number  of  difRcult  issues,  such  as  the  use  of 
one-part  versus  two-part  rates,  and  tiie 
appropriate  definition  of  the  cost  of 
transmission  service. 

Several  commenters  offer  highly  developed 
policy  proposals  or  technical  models  for  use 
in  implementing  spot  pricing.  In  particular. 
Hogan  and  Putnam  believe  that  all 
participants  in  the  power  market  should  have 
access  to  sconomic  dispatch  with  marginal 
cost  pricing.  Hogan  argues  that  transmission 
rights  cannot  be  built  on  the  traditional 
wheeling  model  that  assumes  that  speciHc 
power  moves  to  specific  customers.  He 
claims  that  only  by  stepping  away  from  such 
misleading  assumptions  can  the  Commission 
design  a  set  of  pricing  and  access  reforms 
that  are  consistent  with  the  underlying 
economics  and  will  support  an  efficient 
competitive  electricity  market. 

List  of  Commenters  in  the  Transmission 
Pricing  Policy  Inquiry 

The  following  parities  filed  either  initial  or 
reply  comments.  Acronyms  used  in  this 
appendix  are  defined  here. 

Inwstor-Owned  Electric  Utilities  and 
Associations 

1.  Allegheny  Power  Service  Corporation 

2.  American  Electric  Power  System 

Companies  (AEP) 

3.  Arizona  Public  Service  Company 

4.  Association  of  Electric  Companies  of 

Texas 

5.  Atlantic  City  Electric  Company 

6.  Bangor  Hydro-Electric  Company 

7.  Carolina  Power  and  Light  Company 

8.  Centerior  Energy  Corporation 

9.  Central  and  South  West  Services.  Inc. 

10.  Central  Illinois  Public  Service  Company 

11.  Central  Louisiana  Electric  Company 

12.  Commonwealth  Edison  Company 

13.  Consumers  Power  Company/CMS  Energy 

(Consumers) 

14.  Dayton  Power  and  Light  Company 

15.  Detroit  Edison  Company 

16.  Dominion  Resources,  Inc. 

17.  Duke  Power  Company 

18.  Duquesne  Light  Company 

19.  Edison  Electric  Institute  (EEI) 

20.  Entergy  Services,  Inc. 

21.  Florida  Power  Corporation 

22.  Florida  Power  Corporation.  Wisconsin 

Electric  Power  Company,  and  Wisconsin 
Public  Service  Corporation 

23.  Houston  Lighting  &  Power  Company 

24.  Idaho  Power  Company 

25.  Indianapolis  Power  ft  Light  Company 

26.  Iowa-Illinois  Gas  and  Electric  Company 

27.  LC&E  Energy  Corp. 

28.  Long  Island  Lighting  Company 

29.  Louisville  Gas  and  Electric  Company 

30.  Midwest  Power  Systems,  Inc. 

31.  Montana  Power  Company 

32.  New  England  Power  Service 

33.  New  York  State  Electric  &  Gas 

Corporation 

34.  Niagara  Mohawk  Power  Corporation 

(Nit«m  Mohawk) 

35.  Northeast  Utilities  System  Companies 

36.  Northern  States  Power  Company 

(Northern  States)  • 


37.  Ohio  Edison  Company 

38.  Otter  Tail  Power  Company 

39.  PacifiCorp 

40.  Pacific  Gas  and  Electric  Company 

41.  Pennsylvania-New  Jersey-Maryland 

Interconnection 

42.  Pennsylvania  Power  k  Light  Company 

43.  Philadelphia  Electric  Company 

44.  Portland  General  Electric  Company 

45.  PSI  Energy  Inc.  and  Qncinnati  Gas  k 

Electric  Company 

46.  Public  Service  Company  of  Colorado 

47.  Public  Service  Company  of  New  Mexico 

48.  Public  Service  Electric  and  C^as  Company 

49.  Puget  Sound  Power  k  Light  Company 

50.  San  Diego  Gas  k  Electric  Company 

51.  Sierra  Pacific  Power  Company 

52.  South  Carolina  Electric  k  Gas  Comjjany 

53.  Southern  California  Edison  Company 

54.  Southern  California  Gas  Company 

55.  Southern  Companies 

56.  Southwestern  Public  Service  Company 

57.  Tampa  Electric  Company 

58.  Texas  Utilities  Electric  Company 

59.  Tucson  Electric  Power  Company 

60.  Union  Electric  Company 

61.  United  Illuminating  Company 

62.  Unitil  Power  Corporation 

63.  Utility  Working  Group 

64.  Washington  Water  Power  Company 

65.  Western  Resources,  Inc.  and  Kansas  Gas 

and  Electric  Company 

66.  Wisconsin  Electric  Power  Company 

67.  Wisconsin  Public  Service- Corporation 

Municipals.  Cooperatives  and  Government- 
Owned  Electric  Utilities  and  Related 
Associations 

1.  Alabama  Electric  Cooperative,  Inc.  and 

South  Mississippi  Electric  Power 
Association 

2.  Allegheny  Electric  Cooperative,  Inc. 

3.  American  Public  Power  Association 

(APPA) 

4.  Arizona  Power  Authority 

5.  Associated  Electric  Cooperative,  Inc. 

6.  Basin  Electric  Power  Cooperative 

7.  Bonneville  Power  Administration 

8.  California  Department  of  Water  Resources 

9.  City  of  Anaheim.  California 

10.  City  of  Vernon.  California 

11.  Colorado  Association  of  Municipal 

Utilities 

12.  Colorado  loint  Transmission  Principles 

Participants 

13.  Consumer  Working  Group 

14.  East  Kentucky  Power  Cooperative,  Inc. 

Saluda  River  Electric  Cooperative,  Inc., 
and  Wolverine  Power  Supply 
Cooperative 

15.  East  Texas  Cooperatives 

16.  Florida  Municipal  Power  Agency, 

Michigan  Municipal  Cooperative  Group 
and  Wolverine  Power  Supply 
Cooperative 

17.  Indiana  Municipal  Power  Agency 

18.  Irrigation  and  Electrical  Districts 

Association  of  Arizona 

19.  Large  Public  Power  Council 

20.  Lincoln  Electric  System 

21.  Massachusetts  Municipal  Power  Systems 

22.  Missouri  Basin  Municipal  Power  Agency 

23.  Municipal  Electric  Authority  of  Georgia 

24.  National  Rural  Electric  Cooperative 

Association 

25.  Northern  California  Power  Agency 


26.  Oglethorpe  Power  Corporation 

27.  Old  Dominion  Electric  Cooperative,  Inc. 

28.  Public  Generating  Pool 

29.  Sacramento  Municipal  Utility  District 

30.  South  Texas  Electric  Cooperative,  Inc. 

and  Medina  Electric  Cooperative,  Inc. 

31.  Tennessee  Valley  Authority 

32.  Transmission  Access  Policy  Study  Group 

33.  Transmission  Agency  of  Northern 

California 

34.  Transmission  Dependent  Systems 

35.  Turlock  Irrigation  District 

36.  Utah  Associated  Municipal  Power 

Systems 

37.  Wabash  Valley  Power  Association,  Inc. 

38.  Wisconsin  Public  Power,  Inc.  SYSTEM 

39.  Wisconsin  Wholesale  Customers 
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Non-Traditional  Utility  Generators  fSUGs, 
IPPs.  EWGs  and  Qfs).  Power  Marketers 
Foreign  Entities  and  Related  Associations 

1.  American  Wind  Energy  Association 

2.  British  Columbia  Power  Exchange 

Corporation  (POWEREX) 

3.  California  Independent  Energy  Producers 

Association 

4.  Electric  Generation  Association 

5.  Enron  Power  Marketing,  Inc. 

6.  Fuel  Managers  Association 

7.  Geothermal  Resources  Association 

8.  Hydro-Quebec 

9.  InteiCoast  Power  Marketing  Company 

10.  Kvaener  Energy  Development  Inc.  and 
Citizens  Power  k  Light  Co. 

11.  LG&E  Power.  Inc. 

12.  National  Independent  Energy  Producers 

13.  National  Power  Pic 

14.  Ontario  Hydro 

15.  Torco  Energy  Marketing.  Inc 

State  Regulatory  Commissions  and  Other 
Government  Agencies 

1.  Alabama  Public  Service  Commission 

2.  California  Energy  Conunission 

3.  California  Public  Utilities  Commission 

4.  Florida  Public  Service  Commission 

5.  Georgia  Public  Service  Commission 

6.  Idaho  Public  Utilities  Commission 

7.  Illinois  Commerce  Commission 

8.  Indiana  Utility  Regulatory  Commission 

9.  Kansas  Corporation  Conunission 

10.  Maine  Public  Utilities  Commission  and 

the  Vermont  Department  of  Public 
Service 

11.  Massachusetts  Department  of  Public 

Utilities 

12.  Michigan  Public  Service  Conunission 

13.  National  Association  of  Regulatory  Utility 

Commissioners  (NARUC) 

14.  Nevada  Public  Service  Commission 

15.  New  York  State  Department  of  Public 

Service 

16.  Ohio  Public  Utilities  Commission  the 

Ohio  Sitting  Board 

17.  Pennsylvania  Public  Utility  Conunission 

18.  Sharp,  The  Hon.  Philip  R.,  Chairman, 

Subcommittee  on  Energy  and  Power 

19.  Texas  Public  Utility  Commission 

20.  United  States  Department  of  Energy 

21.  United  States  Department  of  Justice 

22.  Virginia  State  Corporation  Commission 

23.  Wallop.  The  Hon.  Malcolm,  Senate 

Committee  on  Energy  and  Natural 
Resources 

24.  Washington  State  Energy  Office 

25.  Wisconsin  Public  Service  Conunission 


Others 

1.  American  Forest  and  Paper  Association 

(American  Forest  k  Paper) 

2.  Bums.  Robert  E. 

3.  Committee  on  Regional  Electric  Power 

Cooperation 

4.  Direct  Electric  Inc.  (Direct  Electric) 

5.  Drazen-Brubaker  *  Associates,  Inc. 

6.  Electricity  Consumers  Resource  Council, 

the  American  Iron  and  Steel  Institute 
and  the  Chemical  Manufacturers 
Association 

7.  Electric  Power  Research  Institute 

8.  Ernst  k  Young  Utilities  Consulting/ 

Frederick  L  McCoy 

9.  Hogan,  William  W.  (Hogan) 

10.  Incentives  Research,  Inc.,  and 

Massachusetts  Institute  of  Technology 
(Graves,  et  al.) 

11.  Institute  of  Electrical  and  Electronic 

Engineers 

12.  Interregional  Transmissicm  CoordloatioQ 

Fonun 

13.  Joint  Consumer  Advocates 

14.  Uvely.  Mark  B. 

15.  New  York  Mercantile  Exchangp 

16.  Ohio  Office  of  the  Consumers'  Counsel 

17.  Putnam,  Hayes  k  Bartlett,  Inc  (Putnam) 

18.  SASY  Inc 

19.  Tabors  Caramanis  k  Associates  (Tabors) 

(FR  Doc.  94-27091  Filed  11-2-94;  8:45  am) 
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DEPARTMENT  OF  STATE 
Bureau  of  Consular  Affairs 

22CFRPart40 

(Public  rtotice  2110] 

Refusal  of  Diversity  Immigrants 

AGENCY:  Bureau  of  Consular  Afiairs. 
Department  of  State. 
action:  Final  rule. 

SUMMARY:  On  March  31. 1994.  the 
Department  published  a  final  rule  to 
implement  the  provisioas  of  sections 
201(a)(3),  201(e).  203(c)  and  204(a)(1)(G) 
of  the  hnmigration  and  NationaUty  Act. 
as  amended,  relating  to  Diversity 
Immigrants.  There  was  an  inadvertent 
omission  in  that  pubhcaticui.  This  final 
rule  rectifies  that  omission  by 
promulgating  a  new  section  40.105. 
EFFECTIVE  DATE:  December  5. 1994, 
FOn  FURTHER  INFORMATION  CONTACT: 
Cornelius  D.  Scully,  ID.  Director.  Office 
of  Legislation.  Regulations,  and 
Advisory  Assistance,  Bureau  of 
Consular  AfEairs.  (202)  663-1184. 
SliPPLEMENTARY  Mf  ORMATION:  Pubfic 
Notice  1925  at  58  FR  68791.  December 
29. 1993.  proposed  amendments  to  22 
CFR  Parts  40  and  42  to  implement 
section  201(a)(3).  201(e).  203(c). 
203(e)(2),  and  204(a)(1)(C)  of  the 
Immigration  and  Nationality  Act.  as 
amended,  relating  to  Diversity 


Immigrants.  Public  Notice  1973  at  59  FR 
15298.  March  31. 1994,  published  the 
final  rule.  The  Department  has  belatedly 
realized  that  one  proposed  amendment 
was  not  included  in  the  final  rule. 

In  the  proposed  amendments  the 
Department  included  a  proposal  to 
establish  a  new  §  40.104  incorporating 
into  regulation  the  statory  authority  to 
refuse  an  appUcation  for  a  diversity 
inunigrant  visa  imder  section  203(c)  if 
the  applicant  does  not  meet  either  the 
education  or  work  experience 
requirement.  Section  203 (cK2)  specifies 
that  an  ahen  is  not  eUgible  to  receive  a 
visa  under  section  203(c)  unless  he  or 
she  has  either  at  least  a  high  school 
education  or  its  equivalent  or,  within 
the  last  five  years,  has  had  at  least  two 
years  woric  experience  in  an  occupation 
requiring  at  least  two  years  of  training 
or  experience. 

There  is  thus  a  clear  statutory 
mandate  to  refuse  an  apphcation  for  a 
diversity  immigrant  visa  if  the  apphcant 
does  not  meet  that  requirement,  even 
though  this  is  couched  in  terms  of 
eligibility  requirements  that  must  be 
met,  rather  than  in  terms  of  a  refusal 
ground.  For  this  reason,  the  Department 
proposed  to  add  a  new  section  40.104 
for  this  purpose.  None  of  the 
commenters  on  the  proposed 
regulations  commented  on  this 
proposed  new  section,  presumably 
because  it  was  correctly  imderstood  to 
be  merely  a  technical  refinement 
without  substantive  efi^ect  on  the 
interpretation  and  appUcation  of  the 
tmderlying  statutory  provisions. 

For  reasons  not  now  clear,  proposed 
section  40.104  was  not  included  in  the 
final  rule.  Since  then  the  Department 
has  recently  promulgated  a  different 
new  section  40.104  in  connection  with 
the  implementation  of  sectim  506  of 
Public  Law  103-317.  an  unrelated 
provision.  As  a  result,  the  Department  is 
now  publishing  the  text  of  what  was 
originally  proposed  to  be  section  40.104 
as  section  40.105. 

List  of  Subjects  in  22  CFR  Part  40 

Aliens.  Documentation.  Immigrants, 
Refusals.  Visas. 

Accordingly.  22  CFR  Part  40  is 
amended  as  follows: 

PART40-(AMENDED] 

1.  The  authority  citation  for  part  40 
continues  to  read: 

Authority.  Sec.  104. 66  StaL  174. 8  U.S.C 
1104;  Sec  109(bMl).  Sec  131  of  Pubhc  Law 
101-649. 104  Stat  4997. 

2.  Part  40  is  amended  by  adding  a 
new  §  40.105  to  subpart  K  to  read  as 
follow^ 


S40.106    AppHcanl  for  Immigrant  viM 
under  MA  203<c). 

An  alien  shall  be  ineligible  to  receive 
a  visa  under  INA  203(c)  if  the  alien  does 
not  have  a  high  school  education  m  its 
equivalent,  as  defined  in  22  CFR 
42.33(a)(2),  or  does  not  have,  within  the 
five  years  preceding  the  date  of 
application  for  such  visa,  at  least  two 
years  of  work  experience  in  an 
occupatirai  which  requires  at  least  two 
years  of  training  or  experience. 

Dated:  October  25, 1994. 
Mary  A.  Ryan. 

Assistant  Secretary  for  Consular  A^irs. 
(FR  Doc.  94-27118  Filed  11-2-94;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
IME13-1-4S45:  A-1-f  RL-607»-e| 

Approval  and  Promulgation  of  Air 
Quiallty  Implementation  Plans;  Main*; 
Enhanced  Inspection  and  Maintenance 
In  Androecoggin,  CumtMrtand, 
Kennebec,  Knox,  Lincoln,  Sagadahoc, 
and  York  Counties 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  hi  this  action.  EPA  is 
conditionally  approving  a  revision  to 
the  Maine  Department  of  Environmental 
Protection  (DEP)  State  Implementation 
Plan  (SIP)  for  Inspection  and 
Maintenance  (I/M).  This  SIP  revision 
was  originally  submitted  to  EPA  for 
approval  on  November  1, 1993.  This 
submittal  was  supplemented  by  a  letter 
from  the  Commissioner  of  DEP  dated 
May  26. 1994  describing  additional 
changes  Maine  is  making  to  the  I/M 
program,  and  a  commitment  to  provide 
additional  material  by  July  22, 1994  and 
to  address  issues  relating  to  the  low 
mileage  waiver  by  specified  dates.  On 
July  21, 1994,  the  State  of  Maine 
submitted  a  revised  SIP  submittal.  The 
SIP  revision  includes  Chapter  128  of  an 
amended  State  rule  entitled  "Motor 
Vehicle  Emission  Inspection  Program," 
and  additional  supporting  material 
including  authorizing  legislation, 
administrative  items,  and  a  description 
of  the  program  being  implemented. 

EPA  is  conditionally  approving  the 
SIP  revision  on  I/M.  under  section 
110(kK4)  of  the  CAA,  based  on 
commitments  made  by  Maine  in  its  May 
26. 1994  letter  and  reiterated  in  the  July 
21. 1994  submittal.  Maine's 
commitments  pertain  to  the  "low 
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milnae"  waiver  described  in  III.F  below 
as  wMl  as  the  owner-performed  repair 
issue  described  in  IILJ  below.  Section 
1 10(k)(4)  provides  that,  if  a  state  fails  to 
comply  with  its  commitments  by  a  date 
certain,  but  no  later  than  one  year  after 
EPA  approval.  EPA's  conditional 
approval  will  convert  to  a  disapproval. 
The  content  of  the  May  26,  1994  letter, 
and  the  July  21. 1994  revised  SIP 
submission  are  described  in  detail  in 
this  notice. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  5, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection,  by  appointment. 
during  normal  business  hours  at  the  Air. 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street. 
10th  floor,  Boston,  MA;  Air  and 
Radiation  Docket  and  Information 
Center.  U.S.  Environmental  Protection 
Agency.  401  M  Street.  SW..  (LE-131), 
Washington,  DC;  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  71  Hospital 
Street,  Augusta.  ME  04333. 
FOR  FURTHER  INFORKIATION  CONTACT: 
Robert  C.  Judge.  (617)  565-3233. 
SUPPt.EMENTARY  INFORMATION:  On  July  8. 
1994  (59  FR  35072).  EPA  pubUshed  a 
notice  of  proposed  rulemaking  (NPR)  for 
the  State  of  Maine.  The  NPR  proposed 
conditional  approval  or.  in  the 
alternative,  disapproval  of  Maine's 
enhanced  inspection  and  maintenance 
program  in  Androscoggin.  Cumberland. 
Kennebec.  Knox.  Lincoln.  Sagadahoc, 
and  York  Counties.  This  SIP  revision 
was  originally  submitted  to  EPA  for 
approval  on  November  1.  1993. 

This  submittal  was  supplemented  by 
a  letter  from  the  Commissioner  of  DEP 
dated  May  26.  1994  describing 
additional  changes  Maine  is  making  to 
the  I/M  program,  and  a  commitment  to 
provide  additional  material  by  July  22. 
1994  and  to  address  issues  relating  to 
the  low  mileage  waiver  by  speciHed 
dates.  On  July  21. 1994.  the  State  of 
Maine  submitted  a  revised  SIP 
submittal. 

Specific  requirements  of  EPA's  I/M 
regulations  and  the  rationale  for  EPA's 
proposed  action  were  explained  in  the 
NPR  and  will  not  be  restated  here.  This 
rulemaking  explains  how  the  Stale 
fulfilled  the  requirements  articulated  in 
the  May  26. 1994  letter  from  DEP  as 
they  were  described  in  the  NPR.  While 
no  pubUc  comments  were  received  on 
this  NPR.  substantial  public  comments 
were  received  on  a  related  NPR 
published  on  June  23.  1994  (59  FR 
32390).  in  that  package.  EPA  proposed 
approval  of  a  voluntary  I/M  program  in 


Kennebec.  Knox.  Lincoln  and 
Sagadahoc  counties,  without  evaluating 
whether  or  not  it  met  any  requirements 
of  the  fiaderal  I/M  rtile.  C)ne  himdred 
seventy-four  comment  letters  were 
received  on  that  package.  Conunents 
centered  on  a  potential  emissions  trade, 
which  would  have  allowed  nitrogen 
oxide  emission  reductions  from  the  I/M 

Erogram.  not  reqired  by  federal  law.  to 
B  traded  to  promote  industrial  growth. 
Though  it  was  reported  by  the  local 
media  as  such,  the  NPR  did  not  propose 
approval  of  an  emissions  trade.  In 
addition,  while  many  supported  I/M, 
some  of  the  commenters  questioned  the 
need  for  I/M  in  Maine.  Each  of  the 
letters  which  had  a  return  address  was 
responded  to  in  writing  individually 
from  Region  I's  Air  Director,  with  the 
exception  of  comments  received  6x>m 
the  Natural  Resources  Council  of  Maine 
and  the  American  Limg  Association  of 
Maine.  A  suir.mary  of  all  these 
comments,  and  EPA's  response  is 
included  in  section  IV  of  this  document. 
Again,  no  comments  were  received  on 
the  July  8, 1994  NPR  to  which  this  final 
action  specifically  pertains. 

The  l/M  SIP  includes  Chapter  128  of 
an  amended  State  rule  entitled  "Motor 
Vehicle  Emission  Inspection  Program," 
and  additional  supporting  material 
including  authorizing  legislation, 
administrative  items,  and  a  description 
of  the  program  being  implemented. 
Maine  submitted  this  SIP  revision 
request  to  the  EPA  to  satisfy  the 
requirements  of  sections  182(b)(4)  and 
184(b)(1)(A)  of  the  Clean  Air  Act.  and 
the  federal  I/M  rule  vjodiBed  at  40  CFR 
part  51.  subpart  S.  This  SIP  revision  will 
require  vehicle  owners  to  comply  with 
the  Maine  I/M  program  in  the  seven 
moderate  ozone  nonattainment  counties 
in  Maine.  This  revision  applies  to  the 
Maine  counties  of  Androscoggin, 
Cumberland,  Kennebec,  Knox,  Lincoln, 
Sagadahoc,  and  York.  At  the  time  the 
NPR  was  prepared,  the  State  was 
proposing  revisions  to  its  I/M 
regulations  and  was  undergoing 
rulemaking  action  to  address 
outstanding  deficiencies  in  the  rules 
submitted  as  part  of  the  November  1. 
1993  SIP  revision.  The  July  21,  1994 
submittal  includes  those  revised 
adopted  rules  and  a  detailed  narrative 
description  of  the  program.  EPA  is 
taking  final  action  to  conditionally 
approve  the  program  because  the  state 
has  met  the  requirements  of  the  I/M  rule 
except  for  the  items  which  provide  the 
basis  for  the  conditional  approval. 

The  NPR  stated  that  the  only 
outstanding  issue  which  could  not  be 
resolved  in  time  for  the  July  21. 1994 
submission  (and  which  therefore  formed 
the  basis  of  the  conditional  approval) 


was  the  "low  mileage"  waiver  (LMW). 
Conditional  approval  for  the  LMW  issue 
is  necessary  because  the  number  of 
vehicles  to  be  granted  low  mileage 
exemptions  is  uncertain  and  EPA  is 
concerned  that  the  use  of  LMWs  may 
result  in  the  State's  failing  to  meet  the 
minimum  enhanced  I/M  performance 
standard  in  actual  practice.  Coincident 
with  EPA's  processing  of  the  NPR, 
however,  Maine  adopted  a  change  to  the 
regulation  that  is  inconsistent  with  the 
federal  I/M  rule.  Specifically,  Maine 
allowed  for  owner-performed  repairs  for 
select  emission  control  devices  for  1980 
and  newer  vehicles  to  coimt  toward  the 
minimum  waiver  expenditure  provided 
by  section  51.360  of  the  federal  I/M  rule. 
Section  51.360  does  not  allow  the  cost 
of  parts  for  these  newer  vehicles  to 
count  toward  the  waiver  limit.  However, 
the  state  committed  in  its  May  26. 1994 
letter  and  reiterated  in  the  July  21 .  1994 
submittal  that  it  would  issue  waivers 
only  when  the  requirements  of  EPA's 
waiver  requirements  are  met.  EPA 
construes  this  as  a  commitment  to  adopt 
the  necessary  corrective  measures 
which  in  turn  provides  an  additional 
basis  for  the  conditional  approval 
proposed  in  the  July  8,  1994  NPR.  EPA 
believes  this  deviation  in  the  area  of 
owner-performed  repairs,  referred  to 
herein  as  the  "OPR  issue."  provides  an 
additional  basis  for  the  conditional 
approval  proposed  in  the  July  8,  1994 
NPR.  Such  conditional  approval  is 
appropriate  because  of  the  State's 
commitment  to  meet  all  of  EPA's  waiver 
requirements  in  its  May  26, 1994  letter 
and  in  the  July  21, 1994  submittal. 

By  proposing  conditional  approval  on 
this  action,  EPA  is  agreeing  to  defer 
final,  full  approval  on  the  revised  SIP 
until  the  State  has  conducted  a  study  of 
the  impact  of  the  LMW  on  the  l/M 
program's  emission  reductions.  The 
May  26, 1994  letter  and  the  July  21, 
1994  submittal  commit  to  completing 
this  evaluation  no  later  than  January  31, 
1995.  It  should  be  noted  that  the  State's 
authorizing  legislation  currently  sets  a 
deadhne  of  January  15, 1996  for 
completion  of  this  evaluation,  and  the 
State's  commitment  to  complete  the 
report  by  January  31, 1995  represents  a 
significantly  expedited  schedule.  In  the 
event  that  the  above  evaluation  shows 
that  the  State's  use  of  LMWs  causes  it 
to  fall  short  of  the  enhanced  I/M 
performance  standard  in  actual  practice, 
the  State  has  further  committed  to 
securing  the  necessary  legal  and 
regulatory  changes  to  eliminate  LMWs 
in  time  to  submit  a  corrected  I/M  SIP  no 
later  than  September  1, 1995.  To  fulfill 
its  commitment  to  meet  all  requirements 
of  40  CFR  51.360  Maine  must  also  make 


the  necessary  regulatory  changes  to 
address  the  OPR  issue  no  later  than 
September  1. 1995.  Should  the  State  fail 
to  meet  the  above  commitments,  the 
conditional  approval  will  convert  to  a 
disapproval. 

I.  Qean  Air  Act  Requirements 

Background 

Maine  is  part  of  the  Ozone  Transport 
Region  (OTR).  Section  184(b)(1)(A)  of 
the  Clean  Air  Act  (CAA)  requires  areas 
of  the  OTR  defined  in  EPA's  final  I/M 
rule  (57  FR  52950.  November  5, 1992) 
to  adopt  and  implement  an  insj)ection 
and  maintenance  program  meeting 
EPA's  enhanced  I/M  performance 
standard.  In  addition,  the  I/M  rule 
requires  that  all  moderate  ozone 
nonattainment  areas  containing 
urbanized  areas  must  implement  a 
program  meeting  the  basic  I/M 
performance  standard.  Maine  is  affected 
by  these  provisions  in  some  areas  of  the 
State.  Specifically,  under  EPA's  I/M 
rule,  enhanced  I/M  programs  are 
required  in  the  Portland  area,  and  the 
Maine  portion  of  the  Portsmouth,  New 
Hampshire  area.  Basic  I/M  would  be 
required  in  the  Lewiston-Aubum  area. 
This  program  is  being  submitted  to 
fulfill  Maine's  obligations  to  implement 
basic  and  enhanced  I/M.  Enhanced  I/M 
is  a  more  stringent  program  and 
includes  all  of  the  required  components 
of  basic  I/M. 

EPA  has  reviewed  the  November  1. 
1993,  May  26, 1994  and  July  21. 1994 
State  submittals  against  the 
requirements  of  the  Act  and  EPA's  final 
I/M  rule.  A  summary  of  EPA's  analysis 
is  provided  below. 

II.  I/M  Regulation  General  SIP 
Submittal  Requirements 

On  November  5,  1992  (57  FR  52950), 
I^A  published  a  final  regulation 
estabhshing  the  I/M  requirements, 
pursuant  to  sections  182  and  187  of  the 
Act.  The  I/M  regulation  was  codified  at 
49  CFR  part  51,  subpart  S,  and  requires 
States  to  submit,  by  November  15. 1993, 
an  I/M  SIP  revision  that  includes  all 
necessary  legal  authority  and  the  items 
specified  in  40  CFR  51.350  through 
51.373. 

in.  State  Submittal 

On  November  1,  1993,  May  26, 1994, 
and  July  21. 1994,  the  State  of  Maine 
submitted  various  elements  which, 
taken  together,  constitute  an  I/M  SIP 
revision  for  seven  ozone  nonattaiiunent 
counties  classified  as  moderate  or 
above.  A  pubUc  hearing  for  the 
November  1. 1993  submittal  was  held 
on  October  26, 1992.  As  stated  in  the 
May  26, 1994  letter  bom  the  DEP,  a 


public  hearing  also  was  held  on  May  25, 
1994.  TTie  amended  rules  submitted  on 
July  21. 1994,  were  effective  on  June  28, 
1994.  EPA  submitted  comments  during 
both  of  those  hearings.  In  addition,  EPA 
has  worked  closely  with  the  DEP  to 
ensure  that  the  I/M  program  meets  EPA 
requirements  identified  in  the  I/M  rule. 

The  I/M  SIP  submittal  provides  for 
the  implementation  of  enhanced  I/M  in 
the  Maine  counties  of  Androscoggin, 
Cumberland,  Kennebec,  Knox,  Lincoln, 
Sagadahoc,  and  York  beginning  on  July 
1, 1994.  Maine  will  be  implementing  a 
biennial,  test-only  I/M  program.  With 
the  changes  the  State  made  in  its  July 
21. 1994  submittal,  the  program  will 
meet  the  requirements  of  EPA's 
performance  standard  and  other 
requirements  contained  in  the  federal 
I/M  rule,  in  the  above-listed  counties. 
Testing  will  be  overseen  by  the  DEP  and 
implemented  by  an  I/M  contractor. 
Other  aspects  of  the  Maine  l/M  program 
include:  transient  testing  of  1968  and 
later  fight  duty  vehicles  and  trucks  and 
heavy  duty  trucks  (although  only  the 
testing  of  1981  and  newer  vehicles  is 
considered  in  evaluating  whether  the 
enhanced  performance  standard  is  met), 
evaporative  emission  testing  for 
specified  model  year  vehicles,  a  test  fee 
to  ensure  adequate  resources  to 
implement  the  program,  enforcement  by 
registration  suspension,  a  repair 
effectiveness  program,  requirements  for 
testing  convenience,  quality  assurance, 
data  collection,  minimum  expenditures 
prior  to  time  extensions  and  hardship 
waivers,  reporting,  test  equipment  and 
test  procedure  specifications,  public 
information  and  consumer  protection, 
inspector  training  and  certification, 
penalties  based  on  inspector 
incompetence,  an  on-road  testing 
program,  and  emission  recall 
enforcement.  A  section-by-section 
analysis  of  the  federal  I/M  rule,  Maine's 
demonstration  of  how  the  I/M  program 
meets  the  federal  SIP  requirements,  as 
well  as  the  changes  to  the  Maine  I/M 
program  as  submitted  on  July  21. 1994, 
is  provided  below. 

A.  AppUcabiUty 

The  SIP  describes  in  detail  the  areas 
subject  to  the  enhanced  I/M  SIP  revision 
and,  consistent  with  40  CFR  51.372, 
includes  the  legal  authority  necessary  to 
establish  program  boimdaries. 

The  Mame  I/M  regulations  and 
authorizing  legislation  specify  that  the 
enhanced  I/M  program  be  implemented 
in  the  counties  described  above.  The 
Maine  I/M  program  is  being 
implemented  in  areas  beyond  those 
required  by  the  Clean  Air  Act  and  EPA's 
rule.  Maine  is  implementing  the 
enhanced  I/M  program  throughout  its 


,  moderate  ozone  nonattainment  areas,  in 
part,  to  meet  requirements  of  Section 
182(b)(l)(A}  of  the  CAA  that  requires 
reasonable  further  progress  (RFP).  EPA 
intended  to  take  separate  rulemaking 
action  on  the  portion  of  the  Maine 
submittal  expanding  the  geographical 
scope  of  the  I/M  program  to  counties  not 
otherwise  required  to  adopt  I/M.  Those 
counties  include  Kennebec,  Knox. 
Lincoln,  and  Sagadahoc.  Although  these 
areas  are  not  required  to  implement 
enhanced  or  basic  I/M.  the  State  of 
Maine  had  requested  expedited 
approval  for  those  areas  in  order  to 
make  the  resultant  emission  reductions 
federally  enforceable.  Therefore.  EPA 
moved  forward  to  approve  I/M  in  these 
areas  as  strengthening  the  SIP  in  Knox, 
Kennebec,  Lincoln,  and  Sagadahoc 
Counties.  EPA  proposed  separate  action 
on  that  optional  I/M  program  in  the 
event  that  EPA  took  final  action 
disapproving  this  SIP.  However,  by  this 
action,  Maine's  I/M  program  is 
conditionally  approved  and  the  revised 
SIP  requirements  will  apply  to  all  I/M 
areas  including  the  optional  areas.  Once 
Maine  has  fulfilled  its  commitments 
regarding  the  "low  mileage"  waiver  and 
the  owner-performed  repair  issues,  EPA 
will  withdraw  the  separate  rulemaking 
action  approving  the  optional  I/M 
program  since  that  action  would  be 
superseded  by  such  final 
(unconditional)  approval  in  the  context 
of  this  rulemaking. 

B.  Enhanced  I/M  Performance  Standard 

Today's  proposal  discusses  the  I/M 
program  designed,  in  part,  to  meet  the 
enhanced  I/M  performance  standard  for 
ozone  precursors  causing  air  quality 
problems  in  Maine.  Maine's  program 
was  designed  to  meet  the  performance 
standard  for  volatile  organic  compounds 
(VOC)  and  nitrogen  oxides  (NOx).  EPA's 
performance  standard  establishes  an 
emission  reduction  target  that  must  be 
met  by  a  program  in  order  for  the  SIP 
to  be  approvable.  The  program,  as 
documented  in  the  SIP,  must  meet  the 
performance  standard  in  actual 
operation,  with  provisions  for 
appropriate  adjustments  if  the  standard 
is  not  met. 

The  State  submitted  a  modeling 
demonstration  using  the  EPA  computer 
model,  MOBILE5a,  showing  that  the 
enhanced  performance  standard  will  be 
met  in  the  area.  The  impact  of  the 
allowed  program  exemptions  (for 
example,  street  rods  and  stock  race  cars) 
has  been  incorporated  into  the  estimate 
of  the  program's  effectiveness.  In 
addition,  in  its  May  26, 1994  and  July 
21.  1994  submittals,  the  DEP  provided 
a  commitment  to  mainttiin  the  level  of 
compliance  and  waivers  assumed  in  the 
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modeling.  The  DEP  also  provided 
additional  detail  on  this  modeling  effort, 
including  justification  for  the  modeling 
inputs  assumed  in  the  revised  submittal. 
The  effiect  of  the  "low  mileage"  waiver 
(LMW)  was  not  evaluated  in  this 
modeUng  effort.  One  reason  this  action 
is  a  conditional  approval  is  to  allow  the 
State  to  demonstrate  that  the  effect  of 
the  LMW  is  negUgible.  or  to  fulfill  its 
commitment  to  make  necessary 
legislative  and  regulatory  changes  if 
such  LMW  afiects  the  abiUty  of  the  State 
to  meet  the  performance  standard. 

C.  Network  Type  and  Program 
Evaluation 

Under  the  Act  and  EPA's  I/M  rule  the 
Sn*  must  include  a  description  of  the 
network  to  be  employed,  the  required 
legal  authority,  and.  in  the  case  of  areas 
making  claims  for  case-by-case 
equivalency,  the  required 
demonstration.  Also,  for  enhanced  I/M 
areas,  the  SIP  needs  to  include  a 
description  of  the  evaluation  schedule 
and  protocol,  the  sampling 
methodology,  the  data  collection  and 
analysis  system,  the  resources  and 
personnel  for  evaluation  and  related 
details  of  the  evaluation  program,  as 
well  as  the  legal  authority  establishing 
the  evaluation  program. 

Maine  has  chosen  to  implement  a  test- 
only  I/M  network  program  design 
utilizing  ccmtractors  to  implement  the 
inspection  portion  of  the  program.  The 
State  has  chosen  not  to  make  a 
demonstration  for  case-by-case 
equivalency  for  a  different  network 
design,  and  has  provided  evidence  that 
precludes  conflicts  of  interest  by  the 
contractor,  as  described  in  the  "test- 
only"  requirements  in  the  1/M  rule.  In 
its  July  21, 1994  letter,  the  Maine  DEP 
states,  in  its  SIP  revision  narrative,  that 
it  will  institute  a  continuous  ongoing 
evaluation  program  consistent  with  the 
federal  I/M  rule  The  results  of  the 
evaluation  program  will  be  reported  to 
EPA  on  a  biennial  basis  (40  CFR 
51.353).  In  addition,  Maine  commits  to 
developing  and  submitting  the  annual 
reports  described  by  40  CFR  51.366. 
Leigal  authority,  already  contained  in 
Maine  state  law,  authorizes  the  DEP  to 
implement  this  contractor  operated, 
test-only  program  and  conduct  the 
program  evaluation,  as  necessary,  to 
implement  I/M  consistent  with  federal 
requirements. 

O.  Adeqtiate  Tools  and  Resources 

Under  the  Act  and  EPA's  I/M  rule,  the 
SIP  must  include  a  description  of  the 
resources  that  will  be  used  for  program 
operatioo  ■fed  must  discuss  how  the 
performance  Mmdard  will  be  met. 
including:  (1)  A  detailed  budget  plan 


describing  the  source  of  funds  for 
personnel,  program  administration, 
program  enforcement,  purchase  of 
necessary  equipment  (such  as  vehicles 
for  undercover  audits),  and  for  other 
requirements  discussed  throughout  the 
I/M  rule,  for  the  fwriod  prior  to  the  next 
biennial  self-evaluation  required  by  the 
federal  I/M  rule,  and  (2)  a  description  of 
personnel  resources,  the  number  of 
personnel  dedicated  to  overt  and  covert 
auditing,  data  analysis,  program 
adminiidtration.  enforcement,  and  other 
necessary  functions,  and  the  training 
attendant  to  each  function. 

The  current  Maine  legislation  was 
effective  July  12. 1993.  The  legislation 
authorizes  the  DEP  to  collect  a  fee  from 
the  I/M  contractors  to  cover  the  costs  of 
administrating,  overseeing,  and 
enforcing  the  I/M  program,  and  provides 
for  allocation  of  certain  highway  funds 
for  implementation.  As  Maine 
committed  in  the  May  28, 1994  letter, 
the  July  21. 1994  submittal  includes 
additional  detail  on  the  funding  and 
description  of  resources  to  be  used  for 
implementation  of  the  enhanced  I/M 
program.  This  narrative  describes  the 
bucket,  staffing  support,  and  equipment 
needed  to  implement  the  program.  The 
revised  regulations  provide  between  a 
$2.00  and  $4.00  fise  per  inspection  to  be 
used  to  administer  the  program. 

E.  Test  Frequency  and  Convenience 

Under  EPA's  I/M  nde,  the  SIP  must 
include  a  detailed  test  schedule, 
including  the  test  year  selection  scheme 
if  testing  is  other  than  annual.  The  SIP 
must  also  include  the  legal  authority 
necessary  to  implement  and  enforce  the 
test  frequency  requirement  and  explain 
how  the  test  frequency  will  be 
integrated  with  the  enforcement 
process.  In  addition,  in  enhanced  I/M 
programs,  the  SIP  needs  to  demonstrate 
that  the  network  of  stations  providing 
testing  services  is  sufficient  to  ensure 
consumer  convenience  by  providing 
short  waiting  times  to  get  a  test,  and 
short  driving  distances  to  get  to  the  test 
center. 

The  Maine  SIP  revision  requires 
biennial  inspections  for  all  subject 
motor  vehicles  that  are  at  least  two  years 
old.  The  inspections  will  be  conducted 
on  odd  or  even  years  corresponding  to 
the  model  year  of  the  vehicle  and  timed 
with  the  registration  process.  This  is 
described  in  more  detail  in  the  July  21, 
1994  submittal.  The  authority  for 
enforcing  the  testing  frequency  is 
contained  in  the  revised  Maine  I/M  rule. 
Short  waiting  times  and  short  driving 
distances  relating  to  network  design  are 
addressed  in  the  contract  between  the 
State  and  its  contractor,  and  in  the 
Maine  rules.  The  contract  requires  an 


average  Mraiting  time  of  IS  minutes  or 
less  per  test  (except  for  7  days  per 
month)  and  inspection  facility  locations 
which  ensure  that  85%  of  the  vehicle 
population  is  within  a  fifteen  mile  drive 
of  each  facility. 

F.  Vehicle  Covavga 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  detailed  description  of  the 
number  and  types  of  vehicles  to  be 
covered  by  the  program,  and  a  plan  for 
identifying  subject  vehicles,  including 
vehicles  that  are  routinely  operated  in 
the  area  but  may  not  be  registered  in  the 
area.  Also,  the  SIP  must  include  a 
description  of  any  special  exemptions 
which  will  be  granted  by  the  program, 
and  an  estimate  of  the  percentage  and 
nimiber  of  vehicles  granted  such 
exemptions.  Sudi  exemptions  need  to 
be  accounted  for  in  the  emission 
reduction  analysis.  In  addition,  the  SIP 
needs  to  include  the  legal  authority 
necessary  to  implement  and  enforce  the 
vehicle  coverage  reqmrement. 

Maine's  I/M  program  covers  all  1968 
and  newer  model  year  gasoline  powered 
hght-duty  vehicles  and  light-duty  and 
heavy-duty  trucks,  registered,  or 
required  to  be  registered,  within  the 
nonattainment  areas  (only  the  testing  of 
1961  and  newer  vehicles  is  considered 
in  evaluating  whether  the  enhanced 
performance  standard  is  met).  Vehicles 
will  be  identified  through  the  State 
Department  of  Transportation  vehicle 
registration  database.  Special  classes, 
which  are  exempt  from  the  emission 
testing  program,  include  vehicles 
weighing  more  than  lO.CXX)  pounds 
(GVWR).  street  rods,  stock  race  cars,  and 
motorcycles.  Based  on  information 
provided  by  the  State,  Maine  has  shown 
that  such  exemptions  will  not  prevent 
the  program  from  achieving  the 
performance  standard.  Additional  detail 
supporting  this  conclusion  was 
submitted  by  the  State  on  July  21, 1994. 
Legal  authority  for  the  vehicle  coverage 
requirement  is  contained  in  the  Maine 
I/M  rule  and  the  July.  1993  authorizing 
legislation.  The  revised  rules  submitted 
by  Maine  on  July  21.  1994  include  a 
low-mileage  waiver  (LMW)  which 
exempts  vehicles  driven  less  than  5000 
miles  per  year.  The  authorizing 
legislation  requires  the  LMW  and  also 
requires  that  the  DEP  prepare  a  report 
on  its  effiect  on  Maine's  ability  to  meet 
the  performance  standard.  The  May  26. 
1994  letter  and  the  July  21. 1994 
submittal  from  the  DEP  commit  to 
provide  the  legislature  with  this 
information  by  January  31, 1995,  and  to 
secure  revised  legislation  if  the  data         I 
shows  that  Maine  cannot  achieve  the 
[>erformance  standard  required  by  EPA'i 
I/M  rule.  If  necessary,  the  DEP  also 


commits  to  revising  its  regulation  by 
June  1, 1995,  to  hold  a  public  hearing 
on  necessary  regulatory  changes,  and  to 
submit  to  EPA  a  revised  SIP  submittal 
removing  the  LMW  by  September  1, 
1995.  At  present,  there  is  inadequate 
information  for  EPA  to  determine  how 
this  waiver  will  affect  the  performance 
standard.  For  this  reason,  EPA  is 
conditionally  approving  the  submission 
based  on  the  above-referenced 
commitments  by  DEP.  Failure  to  meet 
any  of  these  dates  will  result  in  EPA 
disapproval  of  this  action,  unless  the 
EPA  Regional  Administrator  approves  a 
later  date  in  vmting  no  later  than  the 
date  of  the  applicable  milestone.  Under 
no  circumstances  will  the  September  1. 
1995  date  for  final  submittal  be  revised. 

G.  Test  Procedures  and  Standards 

Under  EPA's  I/M  rule,  the  SEP  must 
include  a  description  of  each  test 
procedure  used.  The  SIP  also  must 
include  the  rule,  ordinance  or  law 
describing  and  establishing  the  test 
procedures. 

The  Maine  I/M  SIP  revision  obligates 
the  State  to  perform  transient  exhaust 
emission  testing  using  the  IM240 
driving  cycle.  In  addition,  the  State  of 
Maine  has  stated  that  it  will  follow 
procedures  in  accordance  with  EPA's 
guidance  document  entitled,  "High- 
Tech  I/M  Test  Procedures,  Emission 
Standards.  Quality  Control 
Requirements,  and  Equipment 
Specifications."  The  State  will  be 
requiring  IM240  tests  on  1968  and  later 
model  year  vehicles  in  the  area.  This 
model  year  coverage  complies  with 
EPA's  I/M  regulation.  In  addition,  the 
State  of  Maine  will  require  evaporative 
emission  testing  of  fuel  system  integrity 
and  functionality  for  1981  and  newer 
vehicles.  The  test  procedures  are  set 
forth  with  specificity  in  the  I/M  Request 
For  Proposal  (RFP)  which  the  Maine  1/ 
M  contractor  is  required  to  abide  by.  In 
approving  this  action,  EPA  expects 
Maine  to  amend  these  procedures  to 
ensure  that  the  latest  EPA  procedures 
will  be  used  in  the  program,  if  the  EPA 
guidance  is  revised  in  the  future. 

H.  Test  Equipment 

Under  EPA's  I/M  rule,  the  SIP  must 
include  written  technical  specifications 
for  all  test  equipment  used  in  the 
program  and  address  each  of  the 
requirements  set  forth  at  40  CFR  51.358. 
The  specifications  must  describe  the 
emission  analysis  process,  the  necessary 
test  equipment,  the  required  features, 
and  written  acceptance  testing  criteria 
and  procedures. 

In  its  July  21, 1994  submission,  Maine 
provided  written  equipment 
specifications  as  contained  in  EPA's 


IM240  Guidance  and  the  appendices  of 
EPA's  I/M  rule.  The  Maine  SIP 
submissions  and  their  appendices 
address  the  requirements  in  40  CFR 
51.358  and  include  descriptions  of 
performance  featiues  and  functional 
characteristics  of  the  computerized  test 
systems.  The  necessary  test  equipment, 
required  features,  and  acceptance 
testing  criteria  are  mandated  by  the  RFP 
and  contract. 

I.  Quality  Control 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  quality  control 
and  recordkeeping  procedures.  The  SIP 
also  must  include  the  procedures 
manual,  rule,  and  ordinance  or  law 
describing  and  establishing  quality 
control  procedures  and  requirements. 

The  Maine  I/M  SIP  narrative,  the  RFP, 
and  the  contract  included  as  part  of  the 
Maine  July  34, 1994  submittal  contain 
descriptions  and  requirements 
establishing  the  quality  control 
procedures  described  in  accordance 
with  the  federal  I/M  rule  and  are 
consistent  with  EPA  guidance.  These 
requirements  will  help  ensure  that 
equipment  calibrations  are  properly 
performed  and  recorded  and  that  the 
necessary  compliance  document 
security  is  maintained.  The  Maine  SIP 
complies  with  all  specifications  for 
quality  control  set  forth  in  §  51.359  and 
appendix  A  of  the  federal  I/M  rule,  and 
EPA's  technical  guidance. 

J.  Waivers  and  Compliance  Via 
Diagnostic  Inspection 

Under  EPA's  I/M  rule  the  SIP  must 
include  a  maximum  waiver  rate 
expressed  as  a  percentage  of  initially 
failed  vehicles.  This  waiver  rate  is  used 
for  estimating  emission  reduction 
benefits  in  the  modeling  analysis. 
Corrective  action  must  be  taken  if  the 
waiver  rate  exceeds  that  estimated  in 
the  SIP,  or  the  state  must  revise  the  SIP 
and  claim  emission  reductions 
accordingly.  The  SIP  also  must  describe 
the  waiver  criteria  and  procedures, 
including  cost  limits,  quality  assurance 
methods  and  measures,  and 
administration.  Lastly,  the  SIP  must 
include  the  necessary  legal  authority, 
ordinance(s).  or  rules  to  issue  waivers, 
set  and  adjust  cost  limits  as  required, 
and  carry  out  any  other  functions 
necessary  to  administer  the  waiver 
system,  including  enforcement  of  the 
waiver  provisions. 

Cost  limits  for  the  minimiun 
expenditure  waivers  must  be  in  • 
accordance  with  the  CAA  and  federal  1/ 
M  rule.  Expenditures  for  repairs  of  at 
least  $450,  adjusted  annually  for  the 
consumer  price  index  (CPl),  must  be 
spent  in  order  to  qualify  for  a  waiver  in 


the  enhanced  I/M  program.  Maine  has 
demonstrated  that  it  can  meet  the 
enhanced  I/M  performance  standard 
testing  only  1981  and  newer  vehicles.  In 
addition,  Maine  is  requiring  I/M  on 
vehicles  as  old  as  1968  model  year. 
These  vehicles  will  not  be  included  as 
part  of  the  "enhanced  I/M"  program, 
despite  being  subject  to  the  same  type 
of  exhaust  emission  testing  because  the 
state  does  not  require  such  vehicles  to 
meet  the  $450  waiver  minimum. 
Nevertheless,  the  testing  of  these 
additional  vehicles  will  achieve 
additional  emission  reductions  which 
will  be  used,  in  part,  as  a  means  of 
achieving  additional  emission 
reductions  required  for  Reasonable 
Further  Progress,  and  anticipated  by 
Maine  to  be  necessary  for  attainment. 
Accordingly,  these  older  vehicles  vwll 
be  subject  to  a  lower  waiver  expenditure 
of  $125,  adjusted  for  CPI,  prior  to 
receiving  a  waiver. 

The  Maine  program  includes  a  waiver 
rate  of  3%  of  initially  failed  vehicles. 
Model  Year  1981  and  newer.  This 
waiver  rate  is  used  in  the  modeling 
demonstration.  The  DEP  has  committed 
in  the  July  21. 1994  submittal,  that  if  the 
waiver  rate  is  higher  than  estimated  as 
determined  by  its  program  reports,  the 
State  will  take  corrective  action  to 
address  the  deficiency.  Ftulhermore.  the 
SIP  describes  the  three  types  of  waivers 
the  State  will  allow  including:  a 
minimum  expenditure,  a  time 
extension,  and  a  one-time  hardship 
waiver  provisions.  These  issues  are 
dealt  with  in  a  manner  consistent  with 
the  federal  I/M  rule.  The  proper  criteria, 
procedures,  quality  assurance  and 
administration  regarding  the  issuance  of 
waivers,  consistent  with  EPA's  I/M  rule, 
will  be  ensured  by  the  DEP  and  its 
contractors  and  are  detailed  in  the  SIP 
narrative,  submitted  on  July  21, 1994. 

One  portion  of  the  revised  Maine  rule 
represents  a  deviation  &Y>m  the 
requirements  of  EPA's  final  rule  (57  FR 
52950).  This  provision  allows  for 
owner-performed  repairs  for  select 
emission  control  devices  (spedfically, 
the  catalytic  converter,  exhaust  pipes 
and  hardware,  fuel  filler  cap,  PCV  valve, 
thermostatic  air  cleaner,  and  air  pump) 
for  1980  and  newer  vehicles  to  count 
toward  the  minimum  waiver 
expenditure  set  forth  in  section  51.360 
of  the  federal  I/M  rule.  However,  as 
mentioned  above,  section  51.360  also 
requires  that  the  State  commit  to 
maintaining  a  maximum  level  of 
waivers  in  this  program,  llie  State  has 
committed  to  a  3  percent  waiver  limit, 
and  to  taking  necessary  steps  to  ensure 
that  this  rate  is  not  exceeded.  It  is  the 
level  of  waivers  that  greatly  affects  the 
level  of  emission  reductions  achieved 
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from  the  program.  Maine's  deviation  in 
the  area  of  owner- performed  repairs  is 
very  narrow  since  the  Ust  of  emission 
control  devices  for  which  costs  can 
count  toward  the  waiver  is  expressly 
limited.  Based  on  these  considerations 
and  the  State's  commitment  to  ensuring 
an  allowable  maximum  waiver  rate, 
EPA  believes  that  a  specified  and  clearly 
limited  deviation  from  the  federal  I/M 
rule  in  the  area  of  owner-performed 
repairs  will  not  significantly  affect  the 
level  of  reductions  achieved  from  the  1/ 
Mprogram. 

fhe  State  committed  in  its  May  26. 
1994  letter,  reiterated  in  the  July  21, 
1994  submittal,  that  Maine  would  issue 
waivers  only  when  the  requirements  of 
EPA's  waiver  requirements  were  met.  In 
its  May  26, 1994  letter,  the  State 
committed  to  amend  the  SIP  to  not 
allow  owner  repair  costs  to  count 
toward  the  $450  waiver  amount  for  1980 
and  later  model  year  vehicles.  The  July 
21.  1994  submittal  stated  that  Maine 
would  issue  waivers  "only  when  the 
requirements  of  40  CFR  51.360  are  met." 
EPA  construes  this  as  a  commitment  to 
adopt  the  necessary  corrective 
measures,  which  in  turn  provides  an 
additional  basis  for  the  conditional 
approval  proposed  in  the  July  8, 1994 
NPR.  EPA  has  commented  previously 
on  the  waiver  provisions,  including  the 
OPR  issue  and  the  NPR  proposed  a 
conditional  approval  so  that  public 
notice  on  thetie  issues  was  sufficient. 
For  these  reasons,  EPA  is  conditionally 
approving  this  SIP  revision. 
Accordingly,  this  notice  requires  the 
DEP  to  revise  its  regulation  by  June  1, 
1995.  to  hold  a  public  hearing  on 
necessary  regulatory  changes,  and  to 
submit  to  EPA  a  revised  SIP  submittal 
removing  the  OPR  waiver  allowance  for 
1980  and  newer  cars  by  September  1, 
1995.  Of  course,  the  State's  failure  to 
meet  any  of  these  dates  will  result  in 
EPA  disapproval  of  this  action,  unless 
the  EPA  Regional  Administrator 
approves  a  later  date  in  writing  no  later 
than  the  date  of  the  applicable 
milestone.  The  September  1, 1995  date 
for  final  submittal  will  not  be  revised 
under  any  circumstances. 

K.  Motorist  Compliance  Enforcement 

Under  EPA's  I/M  rule,  the  SIP  must 
provide  information  concerning 
motorist  enforcement,  including:  (1)  A 
description  of  the  existing  compliance 
mechanism  if  it  will  continue  to  be  used 
for  this  program,  and  the  demonstration 
that  it  is  as  effective  or  more  efi^ective 
than  registration-denial  enforcement:  (2) 
an  identification  of  the  agencies 
responsible  for  performing  each  of  the 
applicable  activities  in  this  section;  (3) 
a  description  of.  and  accounting  for.  all 
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classes  of  exempt  vehicles:  and  (4)  a 
description  of  the  plan  for  testing  fleet 
vehicles,  rental  car  fleets,  leased 
vehicles,  and  any  other  special  classes 
of  subiect  vehicles,  such  as  those 
operated  (but  not  necessarily  registered) 
in  the  program  area.  Also,  the  SIP  must 
include  a  determination  of  the  currat 
compliance  rate  based  on  a  study  of  the 
system  including  an  estimate  of 
compliance  losses  due  to  loopholes.' 
counterfeiting,  and  unregistered 
vehicles.  Estimates  of  the  effiect  of 
closing  such  loopholes  and  otherwise 
improving  the  enforcement  mechanism 
must  be  supported  with  detailed 
analyses.  In  addition,  the  SIP  needs  to 
include  the  legal  authority  to  implement 
and  enforce  the  program.  Lastly,  the  SIP 
must  include  a  commitment  to  an 
enforcement  level  and  minimum 
compliance  level  used  for  modeling 
purposes  and  to  be  maintained,  at  a 
minimum,  in  practice. 

The  State  oi  Mfiine  has  chosen  to  use 
a  program  of  registration  suspension 
whereby  subsequent  registration  is 
denied  to  anyone  who  uils  to  meet 
emission  testing  requirements.  The 
motorist  compliance  enforcement 
program  will  be  implemented  primarily 
by  the  Maine  Bureau  of  Motor  Vehicles 
(BMV).  The  enforcement  strategy  is 
described  in  Maine's  July  21,  1994 
submittal.  The  enforcement  strategy  is 
designed  to  ensure  a  90  percent 
compliance  rate  for  a^l  vehicles  within 
4  months  of  the  compliance  deadline. 
As  described  in  the  July  21, 1994 
submittal,  this  will  be  accomplished  by 
a  computer  matching  program  that  will 
identify  registered  vehicles  tested  prior 
to  registration,  as  tvell  as  those  receiving 
their  emission  inspection  within  a  60 
day  p>eriod  after  registering.  Those  not 
receiving  the  emissions  test  will  be 
notified  of  such  failure,  and  put  on 
notice  that  their  registration  wall  be 
suspended  if  they  do  not  comply.  Those 
that  still  fail  to  comply  will  either 
receive  a  summons  to  appear  in  court, 
or  be  subject  to  confiscation  of  their 
Ucense  plate  by  BMV  personnel  who 
would  physically  remove  the  plate  from 
the  vehicle.  In  addition,  the  Maine 
legislation  authorizing  L/M  provides  that 
vehicles  operating  with  a  suspended 
registration  must  be  fined  at  least  $450 
for  1981  model  year  or  newer  vehicles, 
or  S125,  for  older  than  1981  model  year 
vehicles. 

The  only  classes  of  vehicles  exempt 
fit}m  the  I/M  program  are  described 
above  uQder  vehicle  coverage.  Fleet 
vehicles,  rental  car  fleets,  and  leased 
vehicles  will  be  required  to  meet  the 
same  program  requirements  as  all  other 
vehicles  that  receive  annual  registration. 
The  compliance  rate  for  the  program 


was  estimated  at  96%.  The  legal 
authority  to  implement  and  enforce  the 
program  is  included  in  the  Maine  law 
and  in  DEP  and  BMV  rules  as  supplied 
on  July  21. 1994. 

L.  Motorist  Compliance  Enforcement 
Program  Oversight 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  enforcement 
program  oversight  and  information 
management  activities. 

The  Maine  I/M  SIP  revision  provides 
for  regular  auditing  of  its  enforcement 
program  and  adherence  to  effective 
management  practices,  including 
adjustments  to  improve  the  program 
when  necessary.  "These  program 
oversight  and  information  management 
activities  were  described  in  the  July  21, 
1994  SIP  narrative,  and  include: 
establishing  procedures  for  personnel 
engaged  in  I/M  document  handling  and 
processing,  supporting  a 
communications  network  for  the  State's 
oversight  and  management 
requirements,  and  establishing  an  I/M 
database  to  compare  to  the  registration 
database  for  purposes  of  determining 
program  effectiveness.  In  addition,  the 
SIP  describes  the  procedures  to  be 
followed  in  identifying  noncomplying 
vehicles,  timeframes  for  confiscation  of 
suspended  vehicle  registration 
certificates  and  plates,  timeframes  for 
issuing  summonses  to  appear  in  court, 
and  the  associated  fines  for  failure  to 
comply. 

M.  Quality  Assurance 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  quahty 
assiuance  program,  and  %vritten 
procedure  manuals  covering  both  overt 
and  covert  performance  audits,  record 
audits,  and  equipment  audits. 

The  July  21,  1994  submittal  from 
Maine  includes  a  description  of  the 

auality  assurance  program.  According  to 
lat  submittal,  the  program  will  include 
of>eration  and  progress  reports  and  overt 
and  covert  audits  of  all  emission 
inspectors  and  emission  inspection 
fecilities  to  be  conducted  by  the  DEP. 
Written  procedures  and  techniques  for 
overt  and  covert  performance,  record, 
and  equipment  audits  will  be  prepared 
and  provided  to  auditors  and  updated  as 
needed.  The  July  21, 1994  submission 
also  includes  a  commitment  to  conduct 
a  minimum  of  two  (2)  covert  audits  per 
lane  per  year. 

N.  Enforcement  Against  Contractors, 
Stations  and  Inspectors 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  penalty  schedule  and  legal 
authority  for  establishing  and  imposing 
penalties,  civil  fines,  station  and 


inspector  Ucense  suspension,  and 
revocations.  In  the  case  of  state 
constitutional  impediments  precluding 
immediate  authority  to  suspend 
licenses,  the  state  Attorney  General 
shall  furnish  an  official  opinion  within 
the  SIP  explaining  the  constitutional 
impediment  as  well  as  relevant  case 
law.  The  SIP  also  must  describe  the 
administrative  and  judicial  procedures 
and  responsibilities  relevant  to  the 
enforcement  process,  including  the 
agencies,  courts,  and  jurisdictions 
involved,  personnel  to  prosecute  and 
adjudicate  cases,  and  other  aspects  of 
the  enforcement  of  the  program 
requirements,  the  resources  to  be 
allocated  to  the  enforcement  function, 
and  the  source  of  those  funds.  In  states 
that  are  without  immediate  susftension 
authority,  the  SIP  must  demonstrate  that 
sufficient  resources,  personnel,  and 
systems  are  in  place  to  meet  the  three- 
day  case  management  requirement  for 
violations  that  directly  affect  emission 
reductions. 

The  Maine  I/M  SEP  revision  includes 
specific  penalties  in  its  enforcement 
against  contractors,  stations  and 
inspectors  in  accordance  v^th  the 
federal  I/M  rule.  Based  on  its  SIP 
submittal  dated  July  21, 1994.  the 
State's  enforcement  procedures  can  be 
pursued  through  contractual  or 
regulatory  action.  The  DEP  has  the 
authority  to  immediately  suspend  a 
station  inspector  for  violations  that 
directly  affect  emission  reduction 
benefits.  Authority  for  establishing  and 
imposing  penalties,  civil  fines,  ficense 
suspension,  and  revocations  are 
contained  in  the  contract.  The  DEP  is 
planning  to  assign  employees  to  covert 
and  overt  auditing  and  commit 
additional  resources  required  for 
enforcement  oversight.  These  audits  and 
oversight  functions  will  be  funded  by 
the  inspection  fee. 


O.  Data  Analysis  and  Reporting 

Under  EPA's  I/M  rule,  the  SIP  must 
describe  the  types  of  data  to  be 
collected. 

The  Maine  I/M  SIP  provides  for 
collecting  test  data  to  link  specific  test 
results  to  specific  vehicles,  I/M  program 
registrants,  test  sites,  and  inspectors. 
The  SIP  lists  the  specific  types  of  test 
data  and  quality  control  data  which  will 
be  collected.  As  outlined  above  and 
described  in  the  May  26. 1994  and  July 
21. 1994  submittals,  the  data  will  be 
used  to  generate  reports  concerning  test 
data,  quality  assurance,  quality  control, 
enforcement,  as  well  as  necessary 
changes  and  identified  weaknesses  in 
the  program.  The  state  has  also 
committed  to  collecting  all  data 
necessary  for  the  quality  assurance  and 


enforcement  reports,  as  required  by 
51.366  of  the  federal  I/M  rule. 

P.  Inspector  Training  and  Licensing  or 
Certification 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  training 
program,  the  written  and  hands-on  tests, 
and  the  licensing  or  certification 
process. 

The  May  26, 1994  and  July  21. 1994 
submittals  bom  the  DEP  provide  detail 
on  the  inspector  training  program.  The 
Maine  I/M  SIP  provides  for 
implementation  of  training,  licensing, 
and  refresher  programs  for  emission 
inspectors.  The  SIP  describes  the 
program  and  curriculum  including 
written  and  hands-on  testing  at  least 
once  every  two  years.  All  inspectors 
will  be  required  to  be  Ucensed  to 
inspect  vehicles  in  the  Maine  I/M 
program. 

Q.  Improving  Repair  Effectiveness 

Under  EPA's  I/M  rule,  the  SIP  must 
include  a  description  of  the  technical 
assistance  program  to  be  implemented, 
a  description  of  the  procedures  and 
criteria  to  be  used  in  meeting  the 
performance  monitoring  requirements  of 
this  section  for  enhanced  I/M  programs, 
and  a  description  of  the  repair 
technician  training  resources  available 
in  the  community. 

In  the  July  21, 1994  submittal,  Maine 
provided  additional  detail  and  a 
description  of  the  technical  assistance, 
performance  monitoring  and  repair 
technician  training  programs  to  be 
implemented.  The  SEP  revision  provides 
for  regularly  informmg  repair  facilities 
about  changes  to  the  inspection 
program,  training  coiu^e  schedules, 
common  problems,  and  potential 
solutions  for  particular  engine  families, 
diagnostic  tips,  repairs,  and  other 
assistance  issues.  As  described  in  the 
July  21. 1994  submittal,  the  DEP  has 
also  ensured  that  a  repair  technician 
hotline  be  available  for  repair 
technicians,  and  issued  a  contract  to 
accomplish  this.  Performance 
monitoring  statistics  of  repair  facilities 
will  be  provided  to  motorists  whose 
vehicles  fail  the  I/M  tests  in  enhanced 
I/M  areas.  The  State  has  committed  to 
ensure  that  adequate  repair  technician 
training  exists  by  establishing  training 
courses  at  technical  schools  in  the  area, 
and  has  secured  necessary  funding 
imder  the  Intermodal  Surface 
Transportation  Efficiency  Act  Further, 
the  SIP  includes  a  detailed  public 
information  and  consumer  protection 
plan  consistent  with  the  requirements  of 
EPA's  I/M  Rule  at  §  51 .368. 


R.  Compliance  With  Recall  Notices 

Under  EPA's  I/M  rule,  the  SIP  must 
describe,  for  enhanced  I/M  programs, 
the  procedures  used  to  incorporate  the 
vehicle  recall  Usts  provided  into  the 
inspection  or  registration  database,  the 
quality  control  methods  used  to  ensure 
that  recall  repairs  are  properly 
documented  and  tracked,  and  the 
method  (inspection  failure  or 
registration  denial)  used  to  enforce  the 
recall  requirements. 

The  revised  Maine  I/M  SIP  ensures 
that  vehicles  subject  to  the  enhanced  1/ 
M  program  that  are  included  in  either  a 
voluntary  emission  recall  or  a  remedial 
plan  determination  pursuant  to  the  CAA 
have  had  the  appropriate  repairs  made 
prior  to  the  inspection.  The  contractor 
will  identify  vehicles  that  have  not 
completed  recall  repairs  through  an 
electronic  database,  updated  on  a 
quarterly  basis.  Motorists  with 
unresolved  recall  notices  will  be 
required  to  show  proof  of  compliance  or 
will  be  denied  the  opportimity  for 
inspection.  The  revised  rules  of  June  28, 
1994  address  this  issue,  and  were 
submitted  on  July  21, 1994. 

S.  On-road  Testing 

Under  the  Act  and  EPA's  I/M  rule,  the 
SIP  must  include  a  detailed  description 
of  the  on-road  testing  program  required 
in  enhanced  I/M  areas,  including  the 
t)rpes  of  testing,  test  limits  and  criteria, 
the  number  of  vehicles  (the  percentage 
of  the  fleet)  to  be  tested,  the  number  of 
employees  to  be  dedicated  to  the  on- 
road  testing  effort,  the  methods  for 
collectiiig,  analyzing,  utiUzing,  and 
reporting  the  results  of  on-road  testing 
and,  the  portion  of  the  program  budget 
to  be  dechcated  to  on-road  testing.  Also, 
the  SIP  must  include  the  legal  authority 
necessary  to  implement  the  on-road 
testing  program,  including  the  authority 
to  enforce  off-cycle  inspection  and 
repair  requirements.  In  addition, 
emission  reduction  credit  for  on-road 
testing  programs  can  only  be  granted  for 
a  program  designed  to  obtain  significant 
emission  reductions  over  and  above 
those  predicted  to  be  achieved  by  other 
aspects  of  the  I/M  program.  The  SIP 
needs  to  include  technical  support  for 
the  claimed  additional  emission 
reductions. 

The  I/M  SIP  submitted  on  July  21. 
1994  includes  a  detailed  description  of 
its  on-road  testing  program.  The  testing 
program  will  include  0.5%  of  the 
subject  vehicles.  Vehicles  with  emission 
readings  measured  by  remote  sensing 
devices  exceeding  limits  defined  in  the 
revised  rules  will  be  required  to  obtain 
an  out-of-cycle  inspection  at  a  vehicle 
emission  inspection  facility.  This 
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program  will  be  stafled  by  tbe  DEP.  Data 
collection  and  reporting  mil  be  done 
using  the  general  record-keeping  and 
reporting  provisions  of  the  I/M  program. 
The  legu  authority  for  this  pro^«m  is 
contained  in  the  Maine  1/M  rule  and  the 
authorizing  legislation.  The  State  did 
not  include  additional  modeling  credit 
for  this  portion  of  the  program  as  part 
of  the  modeling  used  to  demonstrate 
that  EPA's  performance  standard  was 
met. 

T.  Concluding  Statement 

A  more  detailed  analysis  of  the  State's 
submittal  and  how  it  meets  the  federal 
requirements  is  contained  in  tbe  EPA's 
technical  support  document  pre{>ared 
for  this  action.  The  TSD  is  available 
from  the  EPA  New  England  Regional 
office  listed  above.  The  criteria  used  to 
review  the  submitted  SIP  revision  are 
based  on  the  reauirements  set  forth  in 
Section  182  of  the  CAA  and  in  the 
federal  I/M  regulations.  Based  on  these 
requirements,  EPA  developed  a  detailed 
I/M  approvability  checklist  to  be  used 
nationally  to  determine  if  I/M  programs 
meet  the  requirements  of  the  CAA  and 
the  federal  I/M  rule.  The  checklist  states 
the  ikUral  requirements,  referenced  by 
•ecdon  of  the  rule,  whether  or  not  the 
Maine  program  meets  such 
requirements,  and  where  in  the  Maine 
SIP  submittal  the  requirements  are  met. 
This  checklist,  the  CAA,  and  the  federal 
I/M  regulation  formed  the  basis  for 
EPA's  technical  review.  EPA  has 
reviewed  the  Maine  I/M  SIP  revision 
submitted  to  the  EPA  using  the  criteria 
stated  above.  The  Maine  regulations  and 
accompanying  materials  contained  in 
the  SIP  submituls  from  the  State 
represent  an  acceptable  plan  to  comply 
with  the  I/M  requirements  and  meet  all 
the  criteria  required  for  EPA  to 
conditionally  approve  the  SIP. 

Due  to  recent,  well-publicized 
criticism  of  initial  I/M  testing  in  Maine, 
an  agreement  appears  to  have  been 
reached  between  representatives  of  the 
Governor's  OfBce.  the  Maine 
Legislature,  the  DEP,  and  Systems 
Control.  Maine's  I/M  contractor.  The 
agreement  calls  for  a  suspension  of 
mandatory  vehicle  testing  until  March, 
1995  so  that  improvements  can  be  made 
to  ensure  a  fair  and  equitable  program. 
Since  EPA's  I/M  rule  permits  the  phase- 
in  of  emissions  testing  in  areas 
implementing  new  test -only  programs 
(See  40  CFR  51.373(c)(2)),  the  agreement 
in  no  way  precludes  EPA  &t>m 
conditionally  approving  the  Maine  I/M 
SIP  as  set  forth  in  this  notice. 

rV.  Response  to  Comments 

While  no  public  comments  were 
received  on  this  NPR,  substantial  public 


comments  were  received  on  a  related 
NPR  pubhshed  on  June  23,  1994  (59  FR 
32390).  That  package  proposed  approval 
of  an  I/M  program  in  Kennebec,  Knox, 
Lincoln  and  Sagadahoc,  with  no 
judgement  as  to  whether  or  not  it  met 
any  requirements  of  the  federal  I/M  rule. 
One  hundred  seventy-four  comment 
letters  were  received  on  that  package. 
Comments  centered  on  a  proposed  trade 
which  would  have  allowed  nitrogen 
oxide  emission  reductions  not  required 
by  federal  law  from  the  I/M  program  to 
be  traded  to  promote  industrial  growth. 
Though  it  was  reported  by  local  media 
as  such,  EPA's  notice  did  not  propose  to 
approve  such  a  trade.  In  addition,  while 
many  commenters  supported  I/M,  some 
questioned  the  need  for  I/M  in  Maine. 
'The  Maine  Lung  Association 
commented  in  support  of  expanding  the 
program  to  the  four  optional  counties. 
Each  of  the  letters  which  had  a  return 
address  were  responded  to  in  writing 
individually  from  Region  I's  Air 
Director,  with  the  exception  of  the 
Natural  Resources  Council  of  Maine  and 
the  American  Lung  Association  of 
Maine.  A  summary  of  these  comments, 
and  EPA's  response  is  included  in  this 
package.  No  comments  were  received  on 
the  July  8, 1994  NPR  to  which  this  final 
action  specifically  pertains. 

The  Niatural  Resources  Council  of 
Maine  and  the  American  Lung 
Association  of  Maine  conunented  the 
EPA  should  wait  to  approve  the  use  of 
NOx  credits  for  trading  purposes  until 
an  attainment  demonstration  has  been 
submitted  by  the  state  and  approved  by 
EPA.  This  would  allow  both  parties  to 
determine  if  any  credits  generated  by 
expanding  the  prograhi  area  were 
surplus  and  available  for  trading  to 
meeting  offset  requirements.  Surplus 
credits  are  credits  beyond  those 
mandated  by  CAA  requirements  and 
necessary  for  attainment  or  Reasonable 
Further  Progress.  EPA  agrees  with  this 
comment  and  will  continue  to  work 
with  the  state  of  Maine  to  ensure  that 
any  p«dits  generated  by  the  I/M 
program  used  to  meet  offset 
requirements  are  surplus  credits. 

Final  Action 

EPA  is  conditionally  approving  the 
Maine  I/M  program  submitted  by  the 
State,  on  November  1, 1993,  May  26, 
1994,andjuly  21, 1994. 

Pursuant  to  section  110(k)(4)  of  the 
CAA,  EPA  is  conditionally  approving 
Maine's  submission  based  on  the 
commitments  of  the  DEP.  Specifically, 
by  January  31,  1995  the  DEP  will  submit 
a  report  outlining  the  effect  of  the  "low 
mileage"  waiver  to  the  legislature;  by 
June  1, 1995,  if  necessary,  will  hold  a 
public  hearing  on  revised  regulation 


changes:  and  by  September  1, 1995,  if 
necessary,  will  submit  a  revised  SIP 
revision  removing  the  "low  mileage" 
waiver  from  the  regulations.  The  state 
must  also  address  the  above  described 
issues  related  to  owner  performed 
repairs  according  to  the  same  schedule. 
Section  110(kM4)  provides  that,  if  a  state 
fails  to  comply  with  its  commitment, 
such  conditional  approval  will  convert 
to  a  disapproval. 

Failure  to  meet  any  of  these  dates  will 
result  in  EPA  disapproval  of  this  action, 
unless  the  EPA  Regional  Administrator 
approves  a  later  date,  in  writing,  by  no 
later  than  the  date  of  the  applicable 
milestone.  Under  no  cinnunstances  will 
the  September  1. 1995  date  for  final 
submittal  be  revised. 

Under  5  U.S.C.  605(b).  I  certify  that 
this  SIP  revision  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
(See  46  FR  8709.) 

This  action  has  been  classified  as  a 
Table  1  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225).  as 
revised  by  an  October  4. 1993. 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  dociunent  will 
inform  the  general  pubUc  of  these 
tables. 

Conditional  approvals  of  SIP 
submittal  under  sections  110  and  301 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
state  is  already  imposing  or  has 
committed  to  impose  in  the  future. 
Therefore,  because  the  federal  SIP 
approval  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  Impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  for  a  SIP  approval  would 
constitute  federal  inquiry  into  the 
economic  reasonableness  of  the  state 
actions.  The  CAA  forbids  EPA  to  base 
its  actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  96  S.  Ct.  2518  (1976);  42 
U.S.C  7410(a)(2). 

If  EPA  issues  a  Bnal  disapproval  or  if 
this  conditional  approval  is  converted  to 
a  disapproval  under  section  llO(k), 
based  on  the  state's  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affect  its 
state-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  federal  requirement. 
Therefore,  EPA  certifies  that  in  the 
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event  EPA  disapproves  the  state 
submittal,  such  disapproval  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  mititiee 
because  it  would  not  remove  existing 
state  requirements  nor  would  it 
substitute  a  new  federal  requirement. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

The  Administrator's  decision  to 
approve  or  disapprove  the  SIP  revision 
is  based  on  whether  it  meets  the 
requirements  of  sections  110(a)(2)  (A>- 
(K)  and  110(a)(3)  of  the  Clean  Air  Act, 
as  amended,  and  EPA  regulations  in  40 
CFR  part  51. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Maine  was  approved  by  the  Directcn-  of  the 
Federal  Register  on  July  l ,  1982. 

Dated:  September  15, 1994. 
Carol  M.  Browner, 
Administrator. 

Part  52,  chapter  1.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDEiq 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q, 

Subpart  U-Main* 

2.  Section  52.1019  is  added  to  subpart 
U  to  read  as  follows: 


fS2.1019    MentiflcatkMof 
condMonai  approvaL 

(a)  llie  following  plan  revisions  were 
submitted  on  the  dates  specified. 

(1)  On  November  1, 1993  the  Maine 
Department  of  Environmental  Protection 
submitted  a  revision  to  the  State 
Implementation  Plan  (SIP)  for  an 
enhanced  Inspection  and  Maintenance 
(I/M)  program  in  Androscoggin, 
Cumberland,  Kennebec,  Knox,  Lincoln, 
Sagadahoc,  and  York  coimties.  This 
submittal  was  supplemented  by  a  letter 
dated  May  26, 1994  describing 
additional  changes  Maine  is  making  to 
the  I/M  program,  and  a  commitment  to 
provide  additional  material  by  July  22, 
1994.  On  July  21, 1994,  Maine 
submitted  a  revised  submission.  In  these 
submissions,  the  State  submitted 
adequate  legal  and  regulatory  authority 


to  establish  and  implonent  an  1/M 
program  which  meets  the  reqidrements 
of  the  Clean  Air  Act  by  September  1. 
1995. 
(i)  Incorporation  by  reference. 

(A)  Lettera  from  the  Maine 
Department  of  Environmental  Protection 
dated  November  1, 1993,  May  26, 1994 
and  July  21, 1994  submitting  a  revision 
to  the  Maine  State  hnplementation  Plan. 

(B)  The  "Motor  Vehicle  Emission 
Inspection  Program"  regulation  at 
Chapter  128  of  the  Department  of 
Enviroiunental  Protection  regulations 
effective  June  28. 1994. 

(C)  Titie  38,  Chapter  28.  Motor 
Vehicle  Inspection  Program,  and  Title 
29.  Section  102-C.  Motor  Vehicle 
Inspection  Requirement  for  Vehicle 
Registration,  v^ch  are  state  law 
citations  authorizing  the  above 
regulation,  both  effective  Jime  30, 1992 
and  revised  effective  October  13, 1993. 

(ii)  Additional  materials. 
Nonregulatory,  administrative  portions 
of  the  November  1, 1993,  May  26. 1994, 
and  July  21, 1994  submissions  to  the 
Maine  State  Implementation  Plan. 

(b)  [Reserved]. 


(FR  Doc  94-27312  Filed  11-2-94;  8:45  am] 
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40  CFR  Parts  52  and  81 
[KY-Oe»-6106a;  FRL-60eO-q 

Approval  and  Promulgation  of 
Imptemantatlon  Ptans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Commonwsalth  of  Kentucky 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  On  November  13, 1992,  tfie 
Commonwealth  of  Kentucky  through 
the  Natural  Resources  and 
Environmental  Protection  Cabinet 
(Cabinet),  submitted  a  maintenance  plan 
and  a  request  to  redesignate  the 
Lexington,  Owensboro,  Paducah,  and 
Edmonson  Coiinty  areas  fit>m 
nonattaiiunent  to  attainment  for  ozone 
(O)).  The  marginal  nonattaiiunent  areas 
include  the  following  coimties: 
Lexington  (Fayette  and  Scott), 
Owensboro  (Etaviess  and  a  portion  of 
Hancock),  Paducah  (Livingston  and  a 
portion  of  Marshall),  and  Edmonson 
County.  Under  the  Clean  Air  Act. 
designations  can  be  changed  if  stiffident 
data  are  available  to  warrant  such 
changes  and  the  redesignation  request 
satisfies  the  criteria  set  fiorth  in  the 
Clean  Air  Act  In  this  action.  EPA  is 
approving  the  redesignation  to 
attainment  of  the  Owensboro  and 


UMI 


Edmonson  County  areas  and  the 
associated  maintenance  plans  because 
they  meet  the  maintenance  plan  and 
redesignation  requirements,  EPA  will 
act  on  the  request  to  redesignate  to 
attainment  the  Lexington  and  Paducah 
areas  in  a  future  dociunent.  In  this 
action.  EPA  is  also  approving  the  1990 
base  year  inventory  for  the  Owensboro 
and  Edmonson  County  marginal  Oj 
nonattaiiunent  areas. 
DATES:  This  final  rule  will  be  effective 
January  3, 1995  unless  adverse  or 
critical  comments  are  received  by 
December  5. 1994.  If  the  effective  date 
is  delayed,  timely  #litice  will  be 
published  in  the  Federal  Register. 
AOOftESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick.  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relative  to  this  action  are  available  for 

Eublic  inspection  during  normal 
usiness  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  Street.  SW..  WasWngton,  DC 
2046a 

Environmental  Protection  Agency, 
Region  IV,  Air  Programs  Branch,  345 
Courtland  Street  NE.,  Atlanta,  GA 
30365. 

Commonwealth  of  Kentucky,  Natural 
Resources  and  Envinmmental 
Protecti<m  Cabinet,  De]>artment  for 
Environmental  Protection,  Division  for 
Air  Quahty,  803  Sclienkel  Lane, 
Frankfort,  KY  40601. 
FOR  RIRTNER  MfORMATION  CONTACT: 
Scott  Southwick  of  the  EPA  Region  IV 
Air  Programs  Brandi  at  (404)  347-3555 
extension  4207  and  at  the  R^on  IV 
address. 

SUPPt^MENTARY  MFORMATION:  On 
November  15, 1990,  the  Clean  Air  Act 
Amendments  of  1990  (CAA)  were 
enacted.  (Pub.  L.  101-549, 104  Stat 
2399.  codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1).  in  conjunctioo 
with  the  Governor  of  Kentucky.  EPA 
designated  the  Owensboro  and 
Edmonson  Coimty  areas  as 
nonattaiiunent  b^:ause  the  areas 
violated  the  O3  standard  during  the 
period  from  1987  through  1989  (See  56 
FR  56694  (Nov.  6. 1991)  and  57  FR 
56762  (Nov.  30, 1992),  codified  at  40 
CFR  81.318.) 

The  Ower^raro  and  Edmonson 
County  marginal  O3  nonattaiiunent 
areas  (nonattaiiunent  areas)  more 
recently  have  ambient  monitoring  data 
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that  show  no  violations  of  the  Oi 
National  Ambient  Air  Quality  Standards 
(NAAQS).  during  the  period  from  1989 
through  1991.  In  addition,  there  have 
been  no  violations  reported  for  the  1992, 
1993,  or  1994  Oi  seasons.  Therefore,  in 
an  effort  to  comply  with  the  amended 
CAA  and  to  ensure  continued 
attainment  of  the  NAAQS,  on  November 
13, 1992,  the  Cabinet  submitted  for 
parallel  processing  an  O^  maintenance 
SOP  for  the  nonattaiimient  areas  and 
requested  redesignation  of  the 
nonattainment  areas  to  attainment  with 
respect  to  the  O3  NAAQS  and  EPA 
found  the  request  complete.  On 
November  24, 1992,  the  Cabinet 
submitted  the  Marginal  Ozone 
Nonattainment  Areas  Projection 
Inventory  1990-2004  as  an  amendment 
to  the  SIP.  On  January  15.  1993,  the 
Cabinet  submitted  revisions  addressing 
public  comments  on  the  request  to 
redesignate  the  nonattainment  areas  to 
attainment.  On  July  16, 1993,  February 
28. 1994,  and  August  29. 1994,  the 
Cabinet  submitted  revisions  to  the 
redesignation  request,  maintenance 
plan,  and  projection  inventories. 

On  May  7, 1993.  Region  IV 
determined  that  the  information 
received  from  the  Cabinet  constituted  a 
complete  redesignation  request  under 
the  general  completeness  criteria  of  40 
CFR  part  51.  appendix  V,  sections  2.1 
and  2.2.  However,  for  purposes  of 
determining  what  requirements  are 
applicable  for  redesignation  purposes. 
EPA  believes  it  is  necessary  to  ioentify 
when  the  Cabinet  first  submitted  a 
redesignation  request  that  meets  the 
completeness  criteria.  EPA  noted  in  a 
previous  policy  memorandum  that 
parallel  processing  requests  for 
submittals  under  the  amended  CAA, 
including  redesignation  submittals, 
would  not  be  determined  complete.  See 
"State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  (Act)  Deadlines,"  Memorandum 
from  John  Calcagni  to  Air  Programs 
Division  Directors.  Regions  I-X,  dated 
October  28. 1992  (Memorandum).  The 
rationale  for  this  conclusion  was  that 
the  parallel  processing  exception  to  the 
completeness  criteria  (40  CFR  part  51. 
appendix  V,  section  2.3)  was  not 
intended  to  extend  statutory  due  dates 
for  mandatory  submittals.  (See 
Memorandum  at  3-4).  However,  since 
requests  for  redesignation  are  not 
mandatory  submittals  under  the  CAA, 
EPA  believed  it  appropriate  to  change 
its  policy  with  respect  to  redesignation 
submittals  to  conform  to  the  existing 
completeness  criteria  (.S8  FR  38108  (July 
15. 1993)).  Therefore.  EPA  believes,  the 
parallel  processing  exception  to  the 


completenass  criteria  may  be  applied  to 

redesignation  request  submittals,  at  least 
until  such  time  as  the  EPA  decides  to 
revise  that  exception.  The  Cabinet 
submitted  a  redesignation  request  and  a 
maintenance  plan  on  November  13. 
1992.  When  the  maintenance  plan 
became  state  efl^ective  on  January  27. 
1994,  the  Commonwealth  of  Kentucky 
no  longer  needed  parallel  processing  for 
the  redesignation  request  and 
maintenance  plan. 

The  Kentucky  redesignation  request 
for  the  nonattainment  areas  meets  the 
five  requirements  of  section  107(d)(3)(E) 
for  redesignation  to  attaiimient.  The 
following  is  a  brief  description  of  how 
the  Commonwealth  of  Kentucky  has 
fulfilled  each  of  these  requirements. 
Because  the  maintenance  plan  is  a 
critical  element  of  the  redesignation 
request,  EPA  will  discuss  its  evaluation 
of  the  maintenance  plan  under  its 
analysis  of  the  redesignation  request. 

1.  The  Area  Must  Have  Attained  the  Oj 
NAAQS 

The  Cabinet's  request  is  based  on  an 
analysis  of  quality  assured  ambient  air 
quality  monitoring  data  which  is 
relevant  to  the  maintenance  plan  and  to 
the  redesignation  request.  Ambient  air 
quality  monitoring  data  for  calendar 
year  1989  through  calendar  year  1991 
show  an  expected  exceedance  rate  of 
less  than  1 ,0  per  year  of  the  O3  NAAQS 
in  the  marginal  nonattainment  areas. 
(See  40  CFR  50.9  and  appendix  H.)  In 
addition,  there  were  no  violations 
reported  for  the  1992, 1993,  and  1994  Oj 
seasons.  Because  the  nonattainment 
areas  have  complete  quality-assured 
data  showing  no  violations  of  the 
standard  over  the  most  recent 
consecutive  three  calendar  year  period, 
the  areas  have  met  the  first  statutory 
criterion  of  attainment  of  the  Oj 
NAAQS.  The  Commonwealth  of 
Kentucky  has  committed  to  continue 
monitoring  in  the  nonattainment  areas 
in  accordance  with  40  CFR  58. 

2.  The  Area  Has  Met  All  Applicable 
Requirements  Under  Section  1 10,  and 
Part  D  of  the  Act 

On  January  25, 1980,  August  7, 1981, 
November  24. 1981,  November  30, 1981, 
and  March  30, 1983,  EPA  fully 
approved  Kentucky's  SIP  as  meeting  the 
requirements  of  section  110(a)(2)  and 
part  D  of  the  1977  CAA  (45  FR  6092,  46 
FR  40188,  46  FR  57486.  46  FR  58080, 
and  48  FR  13168).  The  approved  control 
strategy  did  not  result  in  attainment  of 
NAAQS  for  O3.  Additionally,  the 
amended  CAA  revised  section 
182(a)(2)(A),  110(a)(2)  and.  under  part 
D,  revised  section  172  and  added  new 
requirements  for  all  nonattainment 


areas.  Therefore,  for  purposes  of 
redesignation,  to  meet  the  requirement 
that  the  SIP  contain  all  applicable 
requirements  under  the  CAA,  EPA 
reviewed  the  Kentucky  SIP  to  ensure 
that  it  contains  all  measures  due  under 
the  amended  CAA  prior  to  or  at  the  time 
the  Commonwealth  of  Kentucky 
submitted  its  redesignation  request. 

A.  Section  110  RequirementM 

Although  section  110  was  amended 
by  the  CAA  of  1990,  the  Kentucky  SIP 
for  the  marginal  nonattainment  areas 
meets  the  requirements  of  amended 
section  110(a)(2).  A  number  of  the 
requirements  did  not  change  in 
substance  and,  therefore,  Q'A  beUeves 
that  the  pre-amendment  SIP  met  these 
requirements.  EPA  has  analyzed  the  SEP 
and  determined  that  it  is  consistent  with 
the  requirements  of  amended  section 
110(a)(2). 

B.  Part  D  Requirements 

Before  the  nonattainment  areas  may 
be  redesignated  to  attainment,  they  must 
have  fulfilled  the  applicable 
requirements  of  part  D.  Under  part  D,  an 
area's  classification  indicates  the 
requirements  to  which  it  will  be  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas,  classified  as 
well  as  nonclassifiable.  Subpart  2  of  part . 
D  establishes  additional  requirements 
for  O3  nonattainment  areas  classified 
imder  table  1  of  section  181(a).  The 
Owensboro  and  Edmonson  County 
nonattainment  areas  were  classified  as 
marginal  (See  56  FR  56694,  codified  at 
40  CFR  81.318).  The  Commonwealth  of 
Kentucky  submitted  their  request  for 
redesignation  of  the  marginal 
nonattairunent  areas  prior  to  November 
15, 1992.  Therefore,  in  order  to  be 
redesignated  to  attainment,  the 
Commonwealth  of  Kentucky  must  meet 
the  applicable  requirements  of  subpart  1 
of  part  D,  specifically  sections  172(c) 
and  176,  but  is  not  required  to  meet  the 
appUcable  requirements  of  subpart  2  of 
part  D,  which  became  due  on  or  after 
November  15, 1992. 

Bl.  Subpart  1  of  Part  D 

Under  section  172(b),  the  section 
172(c)  requirements  are  applicable  as 
determined  by  the  Administrator,  but  no 
later  than  three  years  af^er  an  area  has 
been  designated  to  nonattainment.  EPA 
has  not  determined  that  these 
requirements  were  applicable  to  O3 
nonattainment  areas  on  or  before 
November  13, 1992,  the  date  that  the 
Commonwealth  of  Kentucky  submitted 
a  complete  redesignation  request  for  the 
marginal  nonattainment  areas. 
Therefore,  the  Commonwealth  of 


Kentucky  was  not  required  to  meet 
these  requirements  for  purposes  of 
redesignation.  The  Owensboro  and 
Edmonson  County  areas  currently  have 
a  fully  approvable  New  Source  Review 
(NSR)  program  which  was  last  revised 
on  June  23, 1994  (59  FR  32343).  Upon 
redesignation  of  these  areas  to 
attainment,  the  Prevention  of  ^gnificant 
Deterioration  (PSD)  provisions 
contained  in  part  C  of  title  I  are 
applicable.  On  January  25, 1978, 
September  1, 1989,  November  6, 1989. 
November  13. 1989,  November  28, 1989. 
February  7, 1990,  and  June  23, 1994,  the 
EPA  approved  revisions  to  the 
Commonwealth  of  Kentucky's  PSD 
program  (43  FR  3360,  54  FR  36307,  54 
FR  46613,  54  FR  47211,  54  FR  488887, 
55  FR  4169  and  59  FR  32343). 

Section  176(c)  of  the  CAA  requires 
states  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
Federal  ai^tions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  applicable  state  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  under  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  Federal  actions  ("general 
conformity").  Section  176  fuller 
provides  that  the  conformity  revisions 
to  be  submitted  by  states  must  be 
consistent  with  Federal  conformity 
regulations  that  the  CAA  required  EPA 
to  promulgate.  Congress  provided  for 
the  state  revisions  to  be  submitted  by 
November  15, 1992,  one  year  after  the 
date  for  promulgation  of  final  EPA 
conformity  regulations  which  were  due 
November  15. 1991.  When  that  date 
passed  without  such  promulgation. 
EPA's  General  Preamble  for  the 
Implementation  of  Title  I  informed 
states  that  its  conformity  regulations 
would  establish  a  submittal  date  [see  57 
FR  13498, 13557  (April  16, 1992)]. 

The  EPA  promulgated  final 
transfKirtation  conformity  regulations  on 
November  24, 1993,  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30, 1993  (58  FR  63214). 
These  conformity  rules  require  that 
states  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
imder  CAA  section  175A.  Pursuant  to 
section  51.396  of  the  transportation 
conformity  rule  and  section  51.851  of 
the  general  conformity  rule,  the 
Commonwealth  of  Kentucky  is  required 
to  submit  a  SIP  revision  containing 
transportation  conformity  criteria  and 
procedures  consistent  with  those 
established  in  the  Federal  rule  by 


November  25, 1994.  Similarly.  Kentucky 
is  required  to  submit  a  SIP  revision 
containing  general  conformity  criteria 
and  procedures  consistent  with  those 
established  in  the  Federal  rule  by 
December  1, 1994.  Because  the  deadline 
for  these  submittals  has  not  yet  come 
due,  they  are  not  applicable 
requirements  imder  section 
107(d)(3)(E)(v)  and,  thus,  do  not  affect 
approval  of  this  redesignation  request. 

On  February  24, 1994.  the 
Commonwealth  of  Kentucky  revised 
their  maintenance  plan  to  commit  to 
revise  the  SIP  by  November  25,  1994,  to 
be  consistent  with  the  final  Federal 
regulations  on  conformity.  In  addition, 
the  Division  for  Air  Quality  and  the 
Kentucky  Transportation  Cabinet  are 
cooperating  in  adopting  regulations 
consistent  with  the  final  conformity 
regulation. 

B2.  Subpart  2  of  Part  D 

The  CAA  was  amended  on  November 
15, 1990,  Public  Law  101-549, 104  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
EPA  was  required  to  classify  O3 
nonattairunent  areas  according  to  the 
severity  of  their  problem.  On  November 
6, 1991  (56  FR  56694),  the  Owensboro 
and  Edmonson  County  metropolitan 
statistical  areas  (MSA)  were  designated 
as  marginal  O3  nonattairunent.  Because 
these  areas  are  marginal,  the  areas  must 
meet  section  182(a)  of  the  CAA.  EPA  has 
analyzed  the  SIP  and  determined  that  it 
is  consistent  with- the  requirements  of 
amended  section  182.  Below  is  a 
summary  of  how  the  area  has  met  the 
requirements  of  these  sections. 

(1)  Emissions  Inventory 

The  CAA  required  an  inventory  of  all 
actual  emissions  from  all  sources,  as 
described  in  section  172(c)(3)  by 
November  15, 1992.  On  November  13, 
1992,  the  Cabinet  submitted  an  emission 
inventory  on  the  Owensboro  and 
Edmonson  County  area. 

(2)  Reasonably  Available  Control 
Technology  (RACT) 

The  CAA  also  amended  section 
182(a)(2)(A),  in  which  Congress 
statutorily  adopted  the  requirement  that 
O3  nonattainment  areas  fix  their    ' 
deficient  Reasonably  Available  Control 
Technology  (RACT)  rules  for  O3.  Areas 
designated  nonattainment  before 
amendment  of  the  CAA  and  which 
retained  that  designation  and  were 
classified  as  marginal  or  above  as  of 
enactment  are  required  to  meet  the 
RACT  Fix-ups  requirement.  The 
Owensboro  and  Edmonson  County  areas 
were  not  designated  nonattainment 
prior  to  1990  and  were  classified  as 
marginal  O3  nonattainment  pursuant  to 
the  1990  CAA.  Therefore,  these  areas  are 
not  subject  to  the  RACT  fix-up 


requirement  However.  Kentucky  chose 
to  apply  RACT  on  all  major  sources 
which  commenced  on  or  after  the 
effective  date  of  a  particular  RACT  rule. 
Kentucky  submitted  VOC  RACT  SIP 
revisions  through  the  Cabinet  to  EPA  on 
February  12. 1992.  October  20. 1992. 
.  February  17, 1993,  and  March  4, 1993. 
Action  was  taken  December  12, 1993,  on 
the  SIP  revision  submitted  on  February 
12, 1992.  Action  was  taken  June  23, 
1994,  on  the  SIP  revisions  submitted  on 
October  20, 1992,  February  17, 1993. 
and  March  4, 1993. 

(3)  Emissions  Statements 
The  CAA  required  that  the  SIP  be 

revised  by  November  15, 1992,  to 
require  stationary  sources  of  oxides  of 
nitrogen  (NOx)  and  VOCs  to  provide  the 
state  with  a  statement  showing  actual 
emission  each  year.  This  request  to 
redesignate  was  submitted  prior  to  the 
November  15, 1992  emissions  statement 
deadline.  Therefore,  the  emissions 
statement  program  is  not  a  requirement 
for  the  Owensboro  and  Edmonson 
County  areas. 

(4)  New  Source  Review  (NSR) 
The  CAA  required  all  classified 

nonattainment  areas  to  meet  several 
requirements  regarding  NSR,  including 
provisions  to  ensure  that  increased 
emissions  of  VOCs  compounds  will  not 
result  fiom  any  new  or  major  source 
modifications  and  a  general  offset  rule. 
A  SIP  revision  incorporating  these 
requirements  was  due  November  15, 
1992.  This  request  to  redesignate  was 
submitted  prior  to  the  November  15, 
1992  NSR  deadline.  Therefore,  the  NSR 
program  is  not  a  requirement  for  the 
Ow«isboro  and  Edmonson  Coimty 
areas. 

3.  The  Area  Has  a  Fully  Approved  SIP 
Under  Section  110(k)  of  the  CAA 

Based  on  the  approval  of  provisions 
under  the  pre-amended  CAA  and  EPA's 
prior  approval  of  SIP  revisions  under 
the  amended  CAA,  EPA  has  determined 
that  Kentucky  has  a  fully  approved  O3 
SIP  under  section  110(k)  for  the 
marginal  nonattainment  areas,  which 
also  meets  the  applicable  requirements 
of  section  110  and  part  D  as  discussed 
above. 

4.  The  Air  Quality  Improvement  Must 
Be  Permanent  and  Enforceable 

Several  control  measures  have  come 
into  place  since  the  nonattainment  areas 
violated  the  O3  NAAQS.  Of  these 
control  measures,  the  reduction  of  fuel 
volatility  from  11.4  psi  to  8.6  psi,  as 
measured  by  the  Reid  Vapor  Pressure 
(RVP),  and  fleet  turnover  produced  the 
most  significant  decreases  in  VOC 
emissions.  The  table  below  simimarizes 
total  emissions  for  VOCs.  The  difference 
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between  1966  and  1990  are  actual 
permanent  and  anfovceable  emissioa 
reductions  which  are  responsible  for  the 
recent  air  quality  improvement  io  the 
areas.  The  VOC  emissions  in  the  baae 
]rear  are  not  artificially  low  due  to  local 
economic  downturn.  Tb«  technical 
support  dociuients  (TSOJ  contain 
additional  inlonnation  on  these 
reductions. 

REOocTiONS  IN  VOC  Emissions  From 
1968  TO  1990 


VOCKIpd) 

MSA 

1968 

1990 

1988- 
1990 

Owenaboio  „__.. 
EdmonaonOo  _ 

35.01 
3.06 

31.26 
1.88 

3.75 
1.17 

5.  The  Area  Mwat  Have  a  Fally 
Appreved  Mai«tenaace  Plan  Pursoaat 
to  Section  175A  nf  the  CAA 

Section  175  A  of  the  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The  plan 
must  demonstrate  continued  attainment 


of  the  applicable  NAAQS  or  at  least  ten 
years  after  the  Administrator  approves  a 
redesa^iatian  to  attainment.  Eight  years 
after  the  redesignation,  the  state  must 
submit  a  revised  maintenance  plan 
which  demonstrates  attainment  for  the 
ten  years  following  the  initial  ten-year 
period.  To  provide  for  the  possibility  of 
future  NAAQS  violations,  the 
maintenance  plan  must  contain 
contingency  measures,  with  a  sdiedule 
for  implementation,  adequate  to  assure 
prompt  correction  of  any  air  quality 
problems. 

In  this  notice,  EPA  is  approving  the 
Commonwealth  of  Kentucky's 
maintenance  plan  for  the  Owensboro 
and  Edmonson  County  marginal 
nonattainment  areas  because  EPA  finds 
that  the  Commonwealth  of  Kentucky's 
submittal  meets  the  requirements  of 
section  175A. 

A.  Emissions  Inventory — Base  Year 
Inventory 

On  November  13, 1992.  the 
Commonwealth  of  Kentucky  submitted 
comprehensive  inventories  of  VOC, 
NOx,  and  CO  emissions  from  the 


marginal  nonattainment  areas.  Tbe 
inventories  included  biogenic,  area, 
stationary,  and  mobile  sources  using 
1990  as  tlie  base  year  for  calculations  to 
demonstrate  maintenance.  The  1990 
inventory  is  considered  representative 
of  attainment  conditions  because  the  Oj 
NAAQS  was  trot  violated  during  1990. 

The  Commonwealth  of  Kentucky 
submittal  contains  the  detailed 
inventory  data  and  summaries  by 
county  and  source  category.  This 
comprehensive  base  3rear  emissions 
inventory  was  submitted  in  the  SIP  Air 
Pollutant  Inventory  Management 
System  (SAMS)  format.  Finally,  this 
inventory  was  prepared  in  accordance 
with  EPA  guidance.  A  summary  of  the 
base  year  and  projected  maintenance 
year  inventories  for  the  Owensboro  and 
Edmonson  County  areas  are  included  in 
this  notice  for  VOCs  and  NOx.  The  CO 
and  the  biogenic  VOC  values  are  shown 
below  and  are  a  part  of  the  1990  base 
year  emission  inventory.  This  notice  is 
approving  the  base  year  inventory.  Refer 
to  the  TSD  for  more  in-depth  details 
regarding  the  base  year  inventory  for  the 
marginal  nonattainment  areas. 


CO  Emission  Inventory  Summary  for  1990 

fTons  per  day] 


Point 

Area 

wmootn 

Non- 
Road 

Total 

OvwoBhow  -.                 ,     , 

39.69 
OjO 

2.49 
0.66 

39.80 
4.46 

21.05 
237 

99  83 

Edmonaon  C9              ,_    . _ _ 

7.53 

BKX3ENIC  Emission  Inventory  Summary  for  1990 

[Tortt  per  day] 


Owendboro  1990  Emissions 

Ednwnson  Co.  1990  Errassions 


Biogenic 


52.6 
293 


■    B.  Demonstration  of  h4aintenance — Projected  Inventories 

Below,  totals  for  VOC  and  NOx  emissions  were  projected  from  the  1990  base  year  out  to  2004.  These  projected 
inventories  were  prepared  in  accordance  with  EPA  guidance.  Refer  to  EPA's  TSD  for  more  in-depth  details  regarding 
the  projected  inventory  for  the  nonattainment  areas. 

Owensboro  VOC  Emission  Inventory  Summary 

(Tone  per  day] 


1990 

1993 

1996 

1999 

2002 

2004 

PnW                                                   

16.52 
537 
937 

16.43 
533 
8.64 

1&34 
5.30 
8.22 

16;>5 
5.27 
8.53 

16.17 
5.23 
8.38 

16.11 
5.21 
8.29 

Area  _ „ _ 

Mobie  ..™...._......„..._„™.„.„.„.._ _.......„ ...   »..„_ _„     .._. 

Tflirt    __ 

31.26 

3061 

3036 

X.06 

29.76 

2960 
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Owensboro  NOx  Emission  Inventory  Sumniary 

[Tons  per  day] 


1990 

1993 

1996 

1999 

2002 

2004 

Point „. „.. 

Area  

82.05 
022 
8.27 

81.82 
0.22 
7.50 

81.58 
0.22 
7.08 

81.34 
0.22 
6.88 

81.11 
0.21 
6.66 

80.96 
021 
6.62 

Mobile . 

Total „_ „ „ 

90.54 

89.54 

88.88 

88.45 

87.99 

87.78 

EDMONSON  County  VOC  Emission  Inventory  Summary 

[Tons  per  day] 


1990 

1993 

1996 

1999 

2002 

2004 

Point „. _ 

Area  _ .' ; 

0.00 
0.74 
1.14 

0.00 
0.76 
1.16 

0.00 
0.77 
1.12 

0.00 
0.79 
1.05 

0.00 
0.80 
1.08 

0.00 
032 
1.10 

Mobile  : „ 

Total , „ 

1.88 

1.92 

1.89 

1.84 

1.88 

1.92 

Edmonson  NOx  Emission  Inventory  Summary 
[Tons  per  day] 


Point 

Area  ., 

Mobile  

Total 


1990 


0.00 
0.04 

1.14 


1.18 


1993 


0.00 
0.04 
1.02 


1.06 


1996 


0.00 
0.04 
1.03 


1.07 


1999 


0.00 
0.04 
0.92 


0.96 


2002 


0.00 
0.04 
0.93 


0.98 


2004 


0.00 
0.04 
0.95 


0.99 


As  indicated  in  the  following  table,  an 
emissions  decrease  in  VOCs  and  NOx  in 
the  Owensboro  nonattainment  area  and 
an  emissions  decrease  in  NOx  in  the 
Edmonson  County  nonattainment  area 
are  projected  throughout  the 
maintenance  period.  There  is  an 
increase  in  VOC  emissions  in  the 
Edmonson  Coimty  nonattainment  area. 
However,  the  emissions  increase  of  0.04 
tpd  is  not  expected  to  affect 
maintenance  of  the  Oa  NAAQS  in  this 
rural  area.  EPA  believes  that  these 
emissions  projections  demonstrate  that 
the  nonattainment  areas  will  continue  to 
maintain  the  O3  NAAQS. 

VOC  AND  NOx  Projected 
Emissions  Changes 


VOCs 
(percent) 

NOx 
(percent) 

Owensboro 

Edmonson  Co 

-531 
3.17 

-3.04 
-15  76 

C.  Verification  of  Continued  Attainment 

Continued  attainment  of  the  O3 
NAAQS  in  the  marginal  nonattainment 
areas  depend,  in  part,  on  the 
Commonwealth  of  Kentucky's  efforts 
toward  tracking  indicators  of  continued 
attainment  during  the  maintenance 
period.  The  Commonwealth  of 
Kentucky's  contingency  plan  is 
triggered  by  two  indicators,  the 


emissions  inventory  for  interim  years 
exceeding  the  baseline  emission 
inventory  by  more  than  10%  or  an  air 
quality  violation.  As  stated  in  the 
maintenance  plan,  the  Cabinet  will  be 
developing  these  emissions  inventories 
every  three  years  beginning  in  1996. 
These  periodic  inventories  will  help  to 
verify  continued  attairmient.  Refer  to  the 
TSD  for  a  more  complete  discussion  of 
the  indicators  the  Commonwealth  is 
tracking  and  the  contingency  measures. 

D.  Contingency  Plan 

The  level  of  VOC  and  NOx  emissions 
in  the  nonattainment  areas  vdll  largely 
determine  its  ability  to  stay  in 
compliance  with  the  O3  NAAQS  in  the 
future.  Despite  the  Commonwealth's 
best  efl'orts  to  demonstrate  continued 
compliance  with  the  NAAQS,  the 
ambient  air  pollutant  concentrations 
may  exceed  or  violate  the  NAAQS. 
Therefore,  the  Commonwealth  of 
Kentucky  has  provided  contingency 
measures  with  a  schedule  for 
implementation  in  the  event  of  a  future 
O3  air  quality  problem.  The  plan 
contains  a  contingency  to  implement 
RACT  on  existing  major  sources  in  the 
area  where  the  violation  occxirred 
within  ninety  (90)  days.  RACT  was  not 
required  for  these  nonattainment  areas 
because  they  were  designated  marginal 
nonattainment  pursuant  to  the  CAA.  A 


complete  description  of  this 
contingency  measure  and  its  trigger  can 
be  found  in  the  TSD.  EPA  finds  that  the 
contingency  measures  provided  in  the 
Commonwealth  of  Kentucky's  submittal 
meet  the  requirements  of  section 
175A(d)oftheCAA. 

E.  Subsequent  Maintenance  Plan 
Revisions 

In  accordance  with  section  175A(b)  of 
the  CAA.  the  Commonwealth  of 
Kentucky  has  agreed  to  submit  a  revised 
maintenance  SIP  eight  years  after  the 
marginal  nonattainment  areas 
redesignate  to  attainment.  Such  revised 
SIP  will  provide  for  maintenance  for  an 
additional  ten  years. 

Final  Acticm 

In  this  final  action,  EPA  is  approving 
the  nonattaiimient  areas'  O3 
maintenance  plan  because  it  meets  the 
requirements  of  section  175 A.  The  EPA 
is  redesignating  the  Owensboro  and 
Edmonson  County  nonattainment  areas 
to  attainment  for  O3  because  the 
Commonwealth  of  Kentucky  has 
demonstrated  compliance  with  the 
requirements  of  section  107(d)(3)(E)  for 
redesignation.  In  addition  EPA  is 
approving  the  1990  base  year  emission 
inventories  for  the  Owensboro  and 
Edmonson  County  nonattainment  areas. 
Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
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establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  Ught  of  specific 
t«r>inir«1,  economic.  and  environmental 
factors  and  in  relation  to  relevant 
atatutcry  and  regulatory  requirements. 

The  c53  SIP  is  designed  to  satisfy  the 
requirements  of  pail  D  of  the  CAA  and 
to  provide  for  attainment  and 
maintenance  of  the  O^  NAAQS.  This 
final  redesignation  should  not  be 
interpreted  as  authorizing  the 
Common%vealth  of  Kentucky  to  delete, 
alter,  or  rescind  any  of  the  VOC  or  l<tOx 
emission  limitations  and  restrictions 
ooDtained  in  the  approved  Os  SIP. 
Changes  to  0^  SIP  VOC  regulatioos 
rendering  them  less  stringent  than  those 
contained  in  the  EPA  approved  plan 
cannot  be  made  unless  a  revised  plan 
for  attainment  and  maintenance  is 
submitted  to  and  approved  by  EPA. 
Unauthorized  relaxations,  deletions, 
and  changes  could  result  in  both  a 
finding  of  nonimplementation  (section 
173tb)  of  the  CAA)  and  in  a  SIP 
deficiency  call  made  pursuant  to  section 
110(a)(2)(H)  of  the  CAA. 

The  EPA  is  pufotishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
pubhcation.  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  January  3, 1995 
unless,  by  December  5, 1994.  adverse  or 
critical  conunents  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
•ffoctiva  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  siich  comments  are 
received,  the  public  is  advised  that  this 
action  wiU  be  eCEactive  January  3, 1995. 

Undar  section  307(b)(1)  of  the  Act,  42 
U.S.C  7607(b)(1).  petitions  for  judicial 
review  of  this  action  must  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  3. 1995. 
Filing  a  petition  for  reconsideration  by 
the  Adndnistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 


be  challai^ed  later  in  prooeediogs  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Act,  42  U.S.C.  7607 
(b)(2).) 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Regist«r  on 
lanuaiy  19. 1989  "(54  FR  2214-2225).  as 
revised  by  an  October  4, 1993. 
memorandum  bom  Michael  Shapiro, 
Acting  ftiMWlant  Administrator  for  Air 
and  Radiation.  A  future  document  will 
inform  the  general  pubfic  of  these 
tables.  On  January  6. 1989,  the  Office  of 
Management  and  Budget  (OMB)  waived 
Tables  2  and  3  SIP  revisions  from  the 
requirements  of  section  3  of  Executive 
Order  12291  for  2  years.  The  EPA  has 
submitted  a  request  for  a  permanent 
waiver  for  Table  2  and  Table  3  SIP 
revisions.  The  OMB  has  agreed  to 
continue  the  waiver  until  such  time  as 
it  rules  on  EPA's  reqaest  This  request 
continues  in  effect  under  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
estabUshiag  a  precedent  for  any  future 
request  for  a  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  ecooomic. 
and  enviroiuDental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C  GOO  et  seq..  EPA  must  prepare 
a  regulatory  Qexibility  analysis 
^c«a»gsing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  jjopulations  of 
less  than  50,000. 

Redesignation  of  an  area  to  attainment 
under  section  107(dM3KE)  of  Ae  CAA 
does  not  impose  any  new  reqtiirements 
on  small  entities.  Redesignation  is  an 
action  that  affects  the  status  of  a 
geographical  area  and  does  not  impose 
any  regulatory  requirements  on  sources. 
The  Administrator  certifies  that  the 
approval  of  the  redesignation  request 
will  not  affect  a  substantial  number  of 
small  entities. 

List  of  Subjects 

40  CFR  Part  52 

Envlnuuiental  protection.  Air 
pollution  control.  Hydrocarbons. 


Inoorporation  by  reference. 
Intergovenunental  relations.  Ozone. 

40  CFR  Part  81 

Air  pollution  contipl.  Hydrocarbons, 
Carbon  mono^dde,  Nitrogen  oxides, 
National  parks.  Wilderness  areas. 

Dated:  September  2a  1994. 
Patrick  M.Tobia. 

Acting  Regional  Administralor. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  S2-{AIIEN0E0] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

AwAttHty.  42  U.S.C.  740t-7e71q. 

Subpart  S— Kentucky 

2.  Section  52.920  is  amended  by 
adding  paragraph  (c)(70)  to  read  as 
follows: 

%52M0    IdantMcalion  of  plan. 

•        •        *        •        * 

•    (c)«  •  • 

(70)  The  maintenairce  plan  for  the 
Owensboro  and  Edmonson  County 
Areas  which  include  Daviess,  a  portion 
of  Hancock,  and  Edmonson  Counties 
submitted  by  the  Commonwealth  of 
Kentucky  Natural  Resources  and 
Envirofimental  Protection  Cabinet  on 
November  13. 1992,  November  24, 1992. 
March  10. 1993.  July  16. 1993,  March  3. 
1994.  and  August  29, 1994.  as  part  of 
the  Kentucky  SIP.  The  1990  Baseline 
Emission  Inventory  for  the  Owensboro 
and  Edmonson  County  areas  which 
include  Daviess,  a  portion  of  Hancock, 
and  Edmonson  Counties. 

(i)  Incorporation  by  reference. 

(A)  Commonwealtn  of  Kentucky 
Attainment  Demonstration  and  Ten 
Year  Maintenance  Plan  for  All  Areas 
Designated  Marginal  Nonattainment  for 
Ozone.  The  effective  date  is  December 
28, 1992. 

(B)  Attachment  A^Demonstration  of 
Permanent  and  Enforceable  Reductions 
and  Calculations  of  Interim  Year 
Emission  Projections.  The  effective  date 
is  August  26.  1994. 

(Q  Attachment  B— VOC  Emissions 
Summary  for  Kentucky's  Marginal 
Ozone  Nonattainment  Areas.  The 
eflective  date  is  Augiist  26. 1994. 

(D)  Attachment  C — CO  Emissions 
Summary  for  Kentiicky's  Marginal 
Ozone  Nonattainment  Areas.  The 
effective  date  is  August  26.  1994. 

(E)  Attachment  D — NOx  Emissions 
Summary  for  Kentucky's  Marginal 
Ozone  Nonattainment  Areas.  The 
effective  date  is  August  26. 1994. 

(F)  Table  6-12  Biogenic  Fjnissions 
Hancock  County.  Kentucky.  The 
effective  date  is  December  28. 1992. 


(G)  Table  6-11  Biogenic  Emissions 
Daviess  County,  Kentucky.  The  effective 
date  is  December  28. 1992. 

(H)  Table  6-1.  Biogenic  Emissioos 
Edmonson  County,  Kentucky.  The 
effective  date  is  December  28, 1992. 

(ii)  Other  material. 

(A)  February  28, 1994,  letter  horn 
John  E.  Homback.  Director,  Division  for 
Air  Quality  to  Mr.  Doug  Neeley,  Chief, 
Air  Programs  Branch. 


(B)  October  4, 1994.  letter  from  Phillip 
J.  Shepherd,  Secretary,  Natural 
ResDunses  and  EnTironmental 
Protection  Cabinet  to  jaba  H. 
Hankinson,  Regional  Administrator, 
USEPA  Regkm  IV. 

PART  81— jAMENOEOj 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Kentucky— Ozone 


Autfaorily:  42  U.S.C  7401-7671q. 

2.  In  §  81.318  the  Kentucky-Ozone 
table  is  amended  by  revising  the  entries 
for  "Edmonson  County",  "Daviess 
Coimty",  and  "Hancock  <:k)unty"  to  read 
as  follows: 

S8tai«    KeiUMCtty. 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date^ 


Type 


Edmonson  Oounty 


Daviess  County 


Hancock  Oourfly 


t/3/95    Unciassifiable/Attainment . 


1/3/95    Unciassifiabie'Attainment 


1^9^    Unctassffiable/Attainment 


'Ttas 


is  NoMsntber  IS,  1990.  unless  othenwise  noted. 


(PR  Doc  94-27071  Filed  H-2-94;  S:45  am) 
BiLuwo  cooc  asao  ao  p 

40  CFR  Parts  52  and  81 

[WV23-1-«421a,  WV23-2-6422a,  A-1-FRL- 
509»-«] 

Approval  and  Promufgation  of  Air 
QualHy  Iniplafnai  itaiion  Plans  and 
Designation  of  Areas  for  Air  QuaHty 
Planning  Purposes;  West  Virginia; 
Raaclasiow  of  Final  Rule  Pertahiing  %> 
Redoaignation  cf  the  Huntington  West 
Virginia  Ozone  Nonattainment  Area  to 
Attainment  and  Approva/I  of  the  Area's 
Maintenance  Plan 

M3EHCV:  Enviraasnental  Protecticn 
Agency  (EPA). 

ACTION:  Removal  of  Direct  final  rule. 

SUMMAftY:  On  September  6, 1994,  EPA 
published  approval  of  a  redestgnation 
request  and  maintenance  plan  for  the 
Huntington,  West  Virginia  Ozone 
Nonattainment  Area  (59  FR  45980).  This 
action  approved  ■  maint^iance  plan  ibr 
the  area  to  assist  in  maintaining  the 
ozone  standard  and  redesignated  the 
Huntington,  West  Virginia  area  to 
attainment  for  ozone.  The  intended 
effect  of  the  action  was  to  provide  lor 


continued  attainment  of  the  ozone 
NAAQS  by  means  of  a  maintenance 
plan  and  to  TBclassify  the  area  to 
attainment.  The  effective  data  of  this 
action  was  October  21, 1994. 

EPA  approved  this  direct  final 
rulemaking  without  prior  proposal 
because  the  Agency  viewed  it  as  a 
noncontroversial  unendment  and 
anticipated  no  adverse  coram«its.  Tbe 
final  rule  was  published  in  the  Federd 
Roister  with  a  provision  for  a  30  day 
comment  period  <59  FR  45980).  At  tJae 
same  time.-EPA  announced  that  this 
final  rule  would  convert  to  a  notice  of 
proposed  rule  (NPR)  (59  FR  46019)  in 
the  event  that  adverse  comments  were 
submitted  to  EPA  within  30  days  erf 
publication  of  the  rule  in  the  Federal 
Register.  The  effective  date  of  ^is 
action  iias  passed. 

Notice  of  intent  to  adversely  comment 
was  submitted  to  EPA  within  the 
prescribed  comment  period.  Therefore. 
EPA  is  rescinding  the  September  6, 
1994.  final  rulemaking  action.  All 
public  comments  received  will  be 
addressed  in  a  subsequent  rulemaking 
action  based  on  the  proposed  rule 
entitled  Approval  and  Promulgation  of 
Air  Quality  Implementation  Plans  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  Redesignation  of  the 
Huntington,  West  Virginia  Ozone 


Nonattainment  Area  to  Attainment  and 
Approval  of  the  Area's  Maintenance 
Plan. 

EFFECTIVE  DATC:  November  3. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Knapp  at  (215)  597-8375  or  Todd 
Ellsworth  at  (215)  997-2906. 

List  of  Subjects 

40  CFR  Past  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
IncorportiioB  by  refarenoe, 
Intefgovemmental  rebtions.  Nitrogen 
dioxide.  Ozone. 

40  CFR  PartSl 

Air  pollution  control.  National  Paries. 
Wilderness  areas. 

Dated:  October  14. 1994. 
Stanley  Laskswsid, 
Acting  Begional  Admirnslrator,  Region  HI. 

Chapter  I,  title  40  of  the  code  of 
Federal  Regulatioas  a  amended  as 
follows: 

PART  52-lAMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aodiority:  42  V.SX1  74et-7671q. 


UMI 


\ 


55060    Federal  Register  /  Vol.  59,  No.  212  /  Thursday.  November  3.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol  59.  No.  212  /  Thursday,  Nov<eiiibef  3,  1994  /  Rules  and  Reflations    55061 


Subpart  XX— West  Virginia 

162.2820    [AmwKM] 

2.  Section  52.2520  is  amended  by 
removing  paragraph  (c)(30). 

PART  81— {AMENDED] 

3.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Andiority:  42  U.S.C  7401-7671q. 

Sut)part  C— Section  107  Attainment 
Statue  Designations 

4.  hi  §  81.349  the  ozone  table  is 
amended  by  revising  the  entries  for 
"Cabell  County"  and  "Wayne  County" 


under  Huntington- Ashland  Area  to  read 
as  follows: 

181.349   West  Virginia 


West  Virginia— Ozone 

Designated  area 

Designation 

Classification 

Date' 

Type 

Date'               Type 

Huntington-Ashland  Area: 

Cabell  County  

Wayne  County  


Nortattainment 
Nonattainment 


— Moderate. 


*  This  date  Is  November  15,  1990,  unless  otherwise  noted. 


(FR  Doc.  94-26968  Filed  11-2-94;  8:45  tin) 

■ILUNQ  COM  M<C  M  P 


FEDERAL  EIMERGENCY 
IMANAQEiyiENT  AGENCY 

44  CFR  Part  67 

Amendment  of  Final  Flood  Elevation 
Determinations 

agency:  Federal  Insurance 
Administration,  FEMA. 
action:  Final  rule. 

summary:  The  Federal  Emergency 
Management  Agency  (FEMA  or  Agency) 
amends  the  final  flood  elevation 
determination  published  on  April  14, 
1994,  and  removes  the  final  flood 
elevation  determination  published  for 
the  Town  of  Clarence,  New  Yorii.  A  new 
final  flood  elevation  determination  for 
that  community  will  be  made  at  a  later 
date. 

EFFECDVE  DATE:  November  3.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley.  F.E.,  Chief.  Hazard 
IdentiRcation  Branch.  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  FEMA 
published  a  notice  of  final  flood 
elevation  determination  for  the  Town  of 
Clarence.  New  York  on  April  14,  1994 
at  59  FR  17718.  An  engineering  review 
of  that  determination  concluded  that  the 
final  flood  elevation  determination 
should  be,  and  is  hereby,  rescinded  in 
accordance  with  Section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C  4104.  Following  an 


engineering  analysis  and  review,  a  new 
final  flood  elevation  determination  will 
be  made  for  the  Town  of  Clarence,  and 
will  be  published  in  the  Federal 
Register. 

List  of  SubjccU  in  44  CFR  Part  67 

.  Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  as  follows: 

PART67— {AIMENDEDl 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

AuUiority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  378. 

$67.11    [Amandwl] 

2.  The  tables  published  under  the 
authority  of  §67.11  are  amended  under 
New  York  by  removing  the  entry  for 
Town  of  Clarence,  Erie  County. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  October  25, 1994. 
Frank  H.  Thomas, 

Deputy  Associate  Director,  Mitigation 

Directorate. 

(FR  Doc.  94-27158  Filed  11-2-94;  8:45  am) 

MLUNOOOOt  t7ia-«»-» 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  artd  Atmospheric 
Administration 

50  CFR  Part  630 

[Doclwt  Na  931078-4286;  I.D.  100693q 

RIN  0648-AF42 

Atlantic  Swordfish  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  a  voluntary  pilot  program 
that  will  allow  limited  retention  of 
undersized  swordfish,  in  excess  of  the 
trip  allowance,  for  scientific  purposes 
critical  to  prop>er  stock  assessment 
Swordfish  so  collected  must  be  donated 
through  the  Second  Harvest  National 
Foodbank  Network  to  needy 
individuals.  The  intended  effects  are  to 
obtain  additional  information  regarding 
the  harvest,  mortality,  and  biological 
characteristics  of  swordfish  less  than  the 
minimum  size,  while  investigating  the 
potential  for  avoiding  waste  of 
Swordfish  that  would  otherwise  be 
discarded  dead. 

EFFECTIVE  DATE:  December  5. 1994. 
ADDRESSES:  Copies  of  documents 
supporting  this  action  may  be  obtained 
bom  Richard  H.  Schaefer,  Director, 
Office  of  Fisheries  Conservation  and 
Management,  NMFS,  1335  East-West 
Highway.  Silver  Spring,  MD  20910. 
Comments  on  the  information  collection 
requirements  should  be  sent  to  Richard 


H.  Schaefer  and  to  the  Office  of 
Information  and  Regulatory  ASairs. 
Office  of  ManageoaeDt  and  Budget 
(OMB),  Washingtoo,  DC  20503 
(Attention:  Desk  Officer  kx  NOAM. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  B.  Stone,  Chief,  Hi^ly 
Migratory  Species  Division;  telephooe: 
(3011  713-2347. 

SUPPLEMENTARY  INFt>RMATION:  The 
Atlantic  swordfish  fishery  is  managed 
under  the  Fishery  Management  Plan 
(FMP)  for  Atiantjc  Swordfish  and  its 
implementing  regulations  at  50  CFR  part 
630  under  the  at^ority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et  seq.) 
(Magnuson  Act)  and  the  AUantic  Timas 
Convention  Act  (ATCA)  (16  U.S.C.  971 
et  seq.).  Regulations  issued  imder  the 
authority  of  the  ATCA  carr>'  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT). 

Bai  tigi'twiHi 

In  Jtme  1991.  NMFS  implemented 
swordfish  regulations,  consistent  witb 
the  ICCAT  fwcoinnwndations,  that 
inchided  a  minimnm  size  limit  of  41 
lbs.  (18.6  kg)  dressed  wei^t  o»31 
inches  (78.7  cm)  carcass  length.  The 
regulations  include  a  trip  allowance  for 
imdersized  swordfish  in  an  amount  not 
exceeding  15  percent  of  the  total 
number  of  swordfish  landed.  NMFS  ami 
the  majority  of  the  swordfish  industry 
recognize  the  importance  of  minimizing 
the  oatch  and  mortality  of  imdersized 
swordfish  and  remain  committed  to  that 
ob)ective. 

Although  large  swordfish  are  the 
preferred  target  of  U.S.  swordfish 
vessels,  harvest  of  some  undersized 
swordfish  is  unavoidable  in  most  cases. 
Under  current  r^ulations,  undersized 
swordfish  in  excess  of  the  trip 
allowance  must  be  discarded,  despite 
the  fact  that  many  of  these  fish  are  dead 
prior  to  being  brought  aboard  the  vesseL 
This  results  in  waste  ot  the  resource. 
Fuitber.  if  discards  are  not  aocuiately 
reported,  loss  of  information  critical  to 
pn^ter  stock  assessment,  in  general,  and 
to  evaluation  of  the  minimnm  size  limit, 
in  particular,  also  occurs. 

NMFS.  in  cooperation  with  Blue 
Water  FtdnoBea's  Association,  other 
meoriiers  of  the  swordfish  iodustiy. 
National  Fisheries  Institute,  and  Secorni 
Harv«st  Natiooal  Foodbank  Network 
(SecoiKl  Harvest),  proposed 
impleinenting  a  pilot  pro-am  to 
address  these  issaes.  Undo'  the  pilt^ 
program,  v(^ntary  peiticipants  salacted 
by  NMFS  will  be  allowed  to  knd,  in 
excess  of  the  15  percent  allow«noe. 
undaniaed  sword£^  that  wen  dead 


prior  to  being  brought  aboard  the  vessaL 
Reporting  aiid  marking  requirements 
will  ensure  the  integrity  of  the  program. 
Undersized  fish  retain^  in  excess  of  the 
trip  limit  would  be  donated  through 
Second  Harvest  to  needy  individuals. 

At  the  November  1992  ICCAT 
meeting,  the  U.S.  delegation  discussed 
the  proposed  pilot  program.  It  was 
agreed  that  the  program  was  consisteot 
with  current  ICCAT  recommendations 
for  swordfi^  and  that  it  would  be 
useful  for  evaluating  the  effectiveness  of 
the  minimum-size  n^gulation.  The 
United  States  will  provide  ICCAT  with 
all  data  collected  from  the  program. 

Secood  Harvest  is  a  tax-exempt 
organization  that  solicits  surplus 
products  and  distributes  them  through  a 
network  of  more  than  45,000  qualified 
rectpieul  organizations  that  provide 
food  to  millions  of  needy,  ill,  or  iniant 
Americans. 

Further  information  is  available  &om 
the  Federal  Register  notice  of  the 
proposed  rule  on  the  Atlantic  Swordfish 
Fishery  (58  FH  68109.  Dec  23. 1993). 
This  final  nile  anioes  soote 
modifications  to  the  proposed  rule.  The 
modifications  are  auide  afier 
coimdeiation  of  pubUc  ooounents.  to 
make  tiie  le^musihillties  of  program 
participants  mote  clear  aad  to  ensxnv 
the  enforceabiiity  of  the  regulations. 
Tbese  minor  modificatians  are 
ex|daiDed  in  the  Desciiptkm  of  the 
Program  section  of  this  preamble.  NMFS 
realizes  that  there  s  a  need  to  develop 
guidelines  for  dooadon  progranrs  far 
bycatch.  A  task  force  will  be  formed  by 
NMFS  to  look  into  this  issue. 
Information  obtained  from  this  pilot 
study,  and  task  farce  meetings  will 
begin  the  process  of  addressing  NNffS 
standards  for  bycatch  donation 
programs. 

Program  Obiectives 

f .  bnprove  Scientific  Information 
RegCKdingCatt^,  Mort^ity,  Disoard 
Rate,  Kind  Bioiogical  Characteristics  of 
Undersived  Swn^h 

The  program  will  provide  an 
alternative  source  of  data  for  estimating 
discards  in  excess  of  the  trip  allowance 
for  imdersized  swordfish;  discourage 
unreported  discarding  of  dead 
andorsiwtd  swordfish;  and  provide  an 
oppoctunity  to  44)taiQ  additional 
information  (e.g.,  age,  size,  sex)  about 
undersized  swviidfisiL  This  is  important 
in  maintaining  catch  per  unit  of  efloit 
indices  ior  small  swordfish,  which  are 
critical  to  ICCAT  stock  assessments 

2.  Avoid  Waste  of  o  Viiinj otue  Jtesouice 

Dead  fish  that  would  have  been 
discarded  will  be  donated,  through  an 


organized,  oontrolled  program,  to  needy 
individuals. 

3.  Encomxtge  Tagging  and  Release  of  Ail 
Live  Undersized  Swadfish  by  the 
Participants 

The  regulations  require  the  owner  or 
operator  of  a  vessel  to  make  a  reasonable 
effort  to  tag  and  release  live  swordfish. 
In  addition,  the  regulations  encourage 
the  participants  to  tag  small  bluefin 
tima,  bigejre  tuna,  yeUowfin  tuna,  and 
sharks  v^en  possible. 

4.  Implement  the  Pix^ram  in  a  Manner 
That  Will  Not  Jeopardize  or  Undermine 
the  Broader  Management  Obfective  of 
Miaisnixuig  the  Mortality  of  Undersized 
Swordfish 

The  regulations  implBmeoting  the 
program  contain  every  practicable 
safeguard  to  ensure  this. 

Deacriptieo  ef  the  Prapaaa 

Non-profit 

Although  participants  will  incur  costs 
associated  with  donated  fish 
(harvesters — handling  and  processing, 
dealers — ctoiege.  Second  Harvest — 
distribution),  they  will  receive  no  direct 
economic  benefit  fi-om  landing  and 
donating  the  undersized  swoitlfish.  Any 
purchase,  sale,  trade,  or  baiter  of 
undersizad  swordfish  in  exoess  of  a 
vessel's  trip  allowance  for  undersized 
swordfish  landed  under  the  pilot 
program  is  prc^bited. 

Selection  fiuceaa 

NKffS  will  select  participants  (dealers 
and  vessels)  from  among  volunteers. 
Factors  that  will  be  considered  in  the 
selection  process  include:  (1)  History  of 
voluntary  participation  in  NMFS 
cooperative  scientific  programs.  e.g..  tag 
and  release,  sea  sampling,  collection  of 
biological  samples;  (2]  whether  both 
vessel  and  de^r  volunteera  can  be 
matched  in  an  area  throughout  the  year 
(including  truc^  routes)  to  ensure 
distribution  of  donated  fish;  (3)  - 
representative  coverage  of  the  fish^y  to 
the  extent  possible;  and  (4)  possible 
exclusion  frosa  the  program  of  vessels 
and  dealers  with  Magnuson  Act.  Laoey 
Act,  or  ATCA  violatians.  Item  (4)  was 
expanded  from  the  proposed  rule, 
because  NMFS  does  not  want 
participants  in  the  program  who  have 
serious  violations,  but  NMFS  wants  to 
retain  discretionary  authority  to  include 
participants  that  have  only  minor 
violations. 

Scope  of  the  ftvgr^^ 

The  pilot  program  is  divided  into 
seven  geographic  regions:  Gulf  of 
Mexico,  Florida  East  Coast,  Soudi 
Atlantic  Bight,  Mid- Atlantic  Bight. 
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Northeast  Coastal,  Northeast  Distant 
Waters,  and  Caribbean.  Initial  efforts 
will  be  directed  at  establishing  the 
program  in  the  Gulf  of  Mexico  region 
and  then  along  the  Atlantic  seaboard. 
NMFS  will  select  only  one  or  two 
vessels  initially,  with  only  six  vessels 
selected  in  the  first  year.  NMFS  intends 
to  have  100  percent  observer  coverage  of 
these  vessels.  After  the  logistics  are 
worked  out  and  any  unforeseen 
problems  are  resolved,  additional 
vessels/ regions  will  be  gradually  added 
during  the  second  vear  until  the  pilot 
program  is  established  in  all  seven 
regions.  Ultimately,  two  to  four  vessels 
and  coof>erating  dealers  will  be  selected 
to  participate  in  each  region. 

Responsibilities  of  Participating 
Fishermen 

A  selection  letter  from  NMFS. 
identifying  the  vessel  as  a  participant  in 
the  pro<U'i'Ti.  is  reauired  to  be 
maintained  aboard  the  vessel  and  made 
available  for  inspection.  Non- 
participating  vessels  remain  subject  to 
the  ciirrent  limits  on  the  retention  of 
undersized  swordfish.  Participants  will 
be  required  to  accommodate  on  board 
observers. 

Undersized  swordfish  that  are  dead 
when  brought  on  board  the  vessel  and 
that  will  be  donated  are  required  to  be 
properly  prepared  and  stored.  All  live 
undersized  swordfish  to  the  extent 
possible  must  be  tagged,  released,  and 
reported  to  NMFS  on  logbook  and 
tagging  records.  Participants  are 
required  to  handle  proporly,  record,  and 
transfer  to  selected  dealers  all 
undersized  swordfish  in  excess  of  the 
trip  allowance,  i.e.,  such  swordfish  or 
parts  thereof  may  not  be  retained  for  the 
crew,  purchased,  sold,  bartered,  traded, 
or  given  to  anyone  other  than  a  selected 
dealer  for  transfer  to  an  authorized 
recipient  (Second  Harvest). 

The  vessel  owner  or  operator  is 
required  to  notify  the  NMFS  Office  of 
Enforcehient,  at  the  phone  number 
listed  in  the  selection  letter,  and  the 
dealer.  24  hours  in  advance,  or  as 
otherwise  specified  by  NMFS,  of 
landing  information,  including  date, 
approximate  time,  location,  and 
estimated  number  of  fish  to  be  donated. 
Specific  instructions  will  be  provided 
by  NMFS  to  address  logistics  and  to 
facilitate  shorter  notification  in  areas 
where  the  fishing  grounds,  such  as  the 
Florida  Straits,  are  close  to  the  landing 
locations.  The  advance  notification  and 
landing  requirements  were  modified 
from  the  proposed  rule  to  allow  better 
enforcement  and  tracking  of  the  donated 
swordfish. 

The  vessel  owner  or  operator,  prior  to 
offloading,  must  tag  donated  swordfish 


with  individually  numbered  tags 
provided  by  NMFS.  Dealers  may  specify 
more  than  one  fadUty  where  they 
expect  to  off-load  vessels  in  the 
program.  All  fish  must  be  in  whole  or 
dressed  form  through  ofl^-loading,  and 
all  swordfish  from  a  vessel's  trip  must 
be  off-loaded  at  the  same  faciUty.  A  Ust 
of  selected  dealers  will  be  provided  by 
NMFS  to  participating  vessels. 

The  inmviduaj  carcass  weights  of  all 
donated  fish  must  be  clearly  indicated, 
using  a  NMFS-specified  code,  on  the 
tally  (weigh-out)  sheets  that  must  be 
submitted  to  NMFS,  as  specified  in  the 
current  regulations. 

Transfer  of  swordfish  between  vessels 
is  prohibited,  as  currently  specified  in 
the  regulations. 

Responsibilities  of  Participating  Dealers 

A  selection  letter  from  NMFS. 
identifying  the  dealer  as  a  participant  in 
the  program,  must  be  maintained  at  the 
dealer's  place  of  business  and  be  made 
available  for  inspection. 

Donated  swordfish  may  be  received 
only  from  vessels  selected  by  NMFS.  A 
list  of  selected  vessels  will  be  provided 
by  NMFS  to  participating  dealers. 

E)ealers  are  responsible  for  weighing 
all  undersized  swordfish  to  be  donated 
and  recording  the  individual  carcass 
weights,  using  a  NMFS-specified  code, 
on  the  dealer  reports  currently  required. 
Information  regarding  vessel  and  dealer 
identification  and  the  date  that  fish 
were  received  must  be  included  on 
those  reports.  Reports  must  be 
submitted  twice  monthly  to  NMFS,  as 
currently  required  by  the  regulations. 

Swordfish  for  donation  must  be 
separated  from  swordfish  eligible  for 
sale  and  maintained  without  removal  of 
the  donation  tag. 

The  dealer  is  required  to  obtain  a  bill 
of  lading  from  Second  Harvest,  its 
affiliate,  or  agent  for  all  swordfish 
donated.  A  copy  of  the  bill  of  lading  and 
weigh-out  sheet  must  be  submitted  to 
the  vessel  that  landed  the  swordfish 
(along  with  normal  dealer  weigh-out/ 
trip  settlement  sheets).  The  types  of 
forms  to  be  used  are  more  specific  than 
indicated  in  the  proposed  rule,  but  no 
additional  forms  have  been  required. 

Responsibilities  of  Second  Harvest 

Donated  swordfish  or  any  part  thereof 
cannot  be  purchased,  sold,  bartered,  or 
traded. 

Donated  swordfish  must  be  made 
available  for  use  as  soon  as  possible  to 
ensure  the  greatest  freshness  and 
palatability. 

Second  Harvest,  its  afliliates  or 
agents,  assume  responsibility  for 
donated  swordfish  upon  receipt  from 
the  dealer,  including  transportation. 


quality  control  of  product,  processing, 
and  distribution  to  the  needy. 

Transportation  is  to  be  provided  by 
Second  Harvest  to  ensure  timely 
collection  and  distribution  of  donated 
swordfish. 

Upon  pickup  of  swordfish,  Second 
Harvest,  its  affiliate  or  agent  must 
provide  dealers  with  bills  of  lading  that 
include,  or  have  attached,  the  names 
and  permit  numbers  of  fishing  vessels 
and  dealers  involved  in  donating  the 
swordfish.  date  of  pickup,  and  tag 
number  with  individual  carcass  weight 
of  each  swordfish  received.  Second 
Harvest,  its  affiUates,  or  agents  must 
provide  copies  of  bills  of  lading  with 
attachments  to  Second  Harvest 
headquarters,  which  will  provide 
duplicate  copies  to  NMFS. 

Second  Harvest's  affiliates  or  agents 
are  responsible  for  distributing  donated 
swordfish  to  local  charities,  which  will 
process  and  prepare  the  swordfish  for 
consumption  by  needy  individuals. 
During  discussions  with  Second  Harvest 
representatives  on  processing  and 
preparation,  the  matter  of  liability  was 
considered.  No  modification  was 
necessary  in  this  final  rule  because  the 
Good  Sanj^tan  laws  in  each  state 
adequately  cover  the  issue. 

Implementation 

The  pilot  program  could  continue  for 
2  years,  subject  to  review  and 
evaluation.  NMFS  will  monitor  the 
program  and  prepare  an  annual  report 
evaluating  the  results.  Results  from  this 
study  will  be  presented  to  ICCAT.  If  the 
program  is  achieving  its  purposes,  and 
there  is  concurrence  from  lOQAT,  the 
program  could  be  continued  beyond  2 
years.  If  the  program  is  not  achieving  its 
purpose  or  is  no  longer  in  conformance 
with  the  recommendations  of  ICCAT, 
NMFS  will  terminate  the  program. 

Comments  and  Responses 

Comment  1 :  This  program  would 
provide  the  industry  and  NMFS  data  on 
the  real  numbers  of  live  and  dead  fish 
caught,  which  are  needed  to  manage  the 
fishery.  At  the  same  time,  the  program 
would  feed  the  hungry  children  of  our 
Nation  while  not  changing  the  catch  or 
the  quota. 

Response:  NMFS  agrees.  Current 
estimates  of  the  mortality  for  fish 
hooked  on  longline  are  from  observation 
data  that  70  percent  of  hooked  fish  are 
dead  when  brought  alongside  the  vessel. 
This  pilot  program  provides  that  all 
small  swordfish  brought  alongside  must 
either  be  tagged  and  released  alive, 
landed  dead  as  part  of  the  15  percent 
tolerance,  or  tagged  dead  for  transfer  to 
Second  Harvest.  This  ensures  that 
acciirate  information  will  be  collected 
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on  live  and  dead  small  swordfish,  with 
accurate  length  frequency  data  on  all 
swordfish  less  than  the  minimum  size. 
In  addition,  this  program  will  increase 
the  Diunber  of  tagged  and  released  small 
fish  that  potentially  can  provide  more 
information  on  the  growth  and 
movement  of  small  swordfish. 

Comment  2:  This  program^  would 
provide  much-needed  protein  to  the 
needy.  Food  banks  are  always  short  of 
nutritious,  high-protein  foods.  While 
this  small  pilot  program  would  only 
supply  a  small  amount  against  a 
tremendous  need,  it  would  make  a 
difference. 

Response:  If  current  estimates  of 
catch,  tolerance,  number  of  discards, 
and  average  weights  are  correct,  the 
pilot  program  in  full  operation  could 
supply  the  Second  Harvest  network 
about  42,000  lbs.  (19.05  metric  tons] 
landed  weight  per  year. 

Comment  3:  This  is  a  good,  small- 
scale  program  to  be  closely  monitored 
by  NMFS  that  would  deal  with  the 
problem  of  dead  bycatch.  It  would  serve 
as  an  excellent  pilot,  because  if  it  is 
abused  NMFS  has  the  authority  to 
terminate  the  program. 

Response:  NMFS  agrees. 

Comment  4:  This  project  would 
promote  understanding  of  the  benefits 
of  fish  to  the  needy,  who  currently 
imderutilize  fish  as  a  protein  souirce.  At 
the  same  time,  it  would  not  change  the 
number  of  swordfish  caught  or  killed, 
only  the  number  of  dead  swordfish 
thrown  overboard. 

Response:  Second  Harvest  is  working 
closely  with  NMFS  on  this  program; 
every  opportunity  will  be  taken  to 
promote  the  benefits  of  seafood 
consumption.  Further,  every  effort  has 
been  made  in  the  final  rule  to  ensure 
that  only  those  fish  already  dead  will  be 
retained  for  contribution  to  the  Second 
Harvest. 

Comment  5:  Placing  requirements  on 
times  and  locations  of  landings  will 
reduce  the  number  of  volunteers  who 
are  willing  to  participate  in  the  pilot 
program. 

Response:  The  landing  requirements 
will  be  examined  in  the  pilot  program 
along  with  other  aspects  of  the  process. 
Provisions  in  the  final  rule  allow  the 
Assistant  Administrator  for  Fisheries  to 
ynodify  landing  requirements  after 
consultation  with  the  industry  and  law 
enforcement  officials. 

Comment  6:  Observers  must  be  placed 
on  all  participating  vessels  to  ensure 
that  the  vessels'  crews  comply  with  the 
provisions  of  the  pilot  program. 

Response:  NMFS  intends  to  have  100 
percent  observer  coverage  on  the  vessels 
the  first  year  and  then  evaluate  whether 


100  percent  coverage  is  necessary  for 
the  entire  pilot  study. 

Comment  7:  NMFS  must  ensure  that 
this  pilot  program  is  not  used  as  an 
excuse  to  violate  tolerance  laws. 

Response:  In  the  final  rule,  landing 
restrictions,  record  keeping 
requirements,  selection  of  participants, 
and  enforcement  are  all  used  to  help 
ensure  against  abuse  of  the  tolerance 
regulations.  In  addition,  as  previously 
stated,  the  participating  vessels  are 
required  to  notify  NMFS  Enforcement 
24  hours  prior  to  each  landing  of  the 
expected  time  and  location  of  arrival. 

Comment  8:  This  program  is  not 
necessary  for  swordfish  management. 

Response:  ICCAT  has  sanctioned  this 
program  as  part  of  its  overall 
international  research  program.  ReUable 
data  on  small  fish  are  necessary  to 
manage  Atlantic  swordfish  adequately. 
Knowledge  of  stock  distribution  will 
have  wide  impUcations  for  stock 
analysis  and  future  management 
options.  Increased  tagging  of  live  fish 
and  their  subsequent  recovery,  with  all 
the  analytical  implications,  will  benefit 
the  NMFS  pelagic  tagging  program, 
management  decisions  (e.g.,  information 
for  possible  time/area  closures),  and  the 
ICCAT  stetistical  data  base.  This 
program  also  can  help  fulfill  a  social 
need,  and  provides  a  logical  disposition 
of  the  specimens  taken  for  scientific 
purposes. 

Comment  9:  Indirect  economic  benefit 
wrill  accrue  through  tax  advantages; 
NMFS  must  ensiue  against  economic 
motive  for  killing  small  swordfish. 

Response:  Information  from  IRS 
indicates  that  this  is  not  a  problem 
because  in  general  the  fishermen  will 
not  get  any  additional  tax  benefit 
beyond  that  which  already  exists. 

Comment  10:  In  order  for  this 
program  to  work,  NMFS  must  provide 
enough  enforcement  to  overcome  the 
incentive  to  kill  small  juveniles.  Small 
swordfish  will  be  killed  to  "high-grade" 
the  15  percent  tolerance  on  participating 
pilot  program  vessels. 

Response:  The  final  rule  specifically 
forbids  killing  small  juveniles,  and 
requires  that  all  participating  vessels 
notify  enforcement  24  hoiu-s  prior  to 
landing.  All  Uve  fish  less  than  the 
minimum  size  must  be  tagged  and 
released  alive  by  participating  vessels. 
Some  "high-grading"  may  occur,  but  it 
will  be  no  more  than  current  regulations 
allow,  since  all  donated  dead  fish  less 
than  the  minimiun  size  must  be  tagged 
prior  to  landing  and  weigh-out.  The 
regulations  specifically  prohibit  the 
removal  of  a  donation  tag;  vessel  ownera 
or  operators  must  accoimt  for  all  tags. 

Comment  11:  This  program  would 
divert  scarce  resoiux:es  irom  NMFS 


Highly  Migratory  Species  (HMS) 
program's  more  urgent  needs. 

Response:  Data  collection  and 
analysis  of  any  kind  require  an 
investment  of  program  resources.  For 
the  HMS  Division,  the  requirements  of 
collecting  the  data  and  giving  the 
specimens  to  the  needy  take  no  more 
effort  than  collecting  the  data  and 
disposing  of  the  specimens  after  the 
data  are  collected. 

Comment  12:  NMFS  must  address 
Executive  Order  12898  to  insure  that 
minorities  will  not  be  adversely  affected 
by  mercury  contamination  of  swordfish. 

Response:  Mercury  is  cumulative  with 
size  and  age  in  swordfish.  The  Food  and 
Drug  Administration  has  set  1.0  parts 
per  milhon  (ppm)  as  the  action  level  for 
methyl  mercury  in  fish  products. 
Swordfish  at  the  minimum  size  and 
lower  test  in  the  0.2  ppm  to  0.6  ppm 
range.  Based  on  available  data, 
swordfish  consumed  through  charitable 
programs  will  not  result  in  a 
contamination  problem.  Additionally, 
NMFS  will  test  for  methyl  mercury 
levels  in  donated  swordfish  each 
semester  throughout  the  first  year. 

Comment  1 3:  This  pilot  program 
would  take  away  any  incentive  for 
longline  fishermen  to  reduce  the 
incidence  of  juvenile  swordfish  being 
hooked  and  killed. 

Response:  The  pilot  program 
volunteers  will  encompass  less  than  3 
percent  of  the  longline  fleet  when  fully 
in  operation.  Restrictions  and 
requirements  are  included  in  the 
program  to  prevent  any  increase  in 
juvenile  swordfish  mortality  beyond 
what  would  have  occurred  without  the 
program. 

Changes  From  the  Proposed  Rule 

Changes  in  this  final  rule  from  the 
proposed  rule  include  some  operational 
changes.  The  responsibility  for  tagging 
donated  fish  now  rests  wiUi  the  ovtrner 
or  operator  of  the  volunteer  vessel,  and 
all  donated  fish  must  be  tagged  prior  to 
offloading.  Volunteer  vessel  owners  or 
operators  must  notify  NMFS 
enforcement  24  hours  prior  to  landing 
and  offloading  the  donated  fish.  NMFS 
plans  in  the  first  year  of  operation  to 
place  observera  on  allparticipating 
vessels.  The  number  of  vessels  selected 
in  the  first  year  is  not  expected  to 
exceed  six  vessels.  Volunteer  vessels 
who  have  been  issued  a  Notice  of 
Violation  and  Assessment  may  be 
excluded  fix>m  the  program.  All  unused 
tags  must  be  accounted  for  by  the 
vessels  owners  or  operators.  In  addition 
to  operational  changes  some  minor 
changes  were  made  in  wording  of  the 
text  to  make  the  meaning  of  certain 
passages  more  clear. 
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dawificatioa 

This  final  rule  is  published  under  the 
authority  of  the  ATCA.  The  Assistant 
Administrator  for  Fisheries.  NOAA 
(AA),  has  preliminarily  determined  that 
this  final  rule  is  consistent  with  the 
recommendations  of  ICXIAT  and  is 
necessary  for  management  of  the 
Atlantic  swordfish  fishery. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

This  final  rule  contains  four  new 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
specifically,  application  to  participate  in 
the  donation  program.  24-hour  advance 
notice  of  landing  donated  swordfish. 
tagging  and  reporting  of  undersized  fish 
for  voluntary  participants,  and 
submission  of  bills  of  lading  and 
landing  receipts  by  Second  Harvest 
headquarters  to  dealers  and  to  NMFS. 
The  public  reporting  burdens  for  these 
collections  of  information  are  estimated 
to  average  10,  3.  2.  and  15  minutes, 
respectively.  f>er  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Requests 
to  collect  this  information  have  been 
approved  by  OMB  (OMB  Control 
number  0648-0277).  This  final  rule  also 
involves  three  collections  of  information 
subject  to  the  Paperwork  Reduction  Act 
that  have  previously  been  approved  by 
OMB,  specifically,  fishing  vessel  reports 
(OMB  Control  Number  0648-0016). 
dealer  reports  (OMB  Control  Number 
0648-0013),  and  tagging  requirements 
(OMB  Control  Number  0648-0247).  The 
public  reporting  burdens  for  these 
collections  of  information  are  estimated 
to  average  6.  30,  and  2  minutes, 
respectively,  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collections  of  information.  Send 
comments  regarding  burden  estimates  or 
any  other  aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burdens,  to  NMFS  or  OMB 
(see  AOOnCSSES). 

List  oTSiiblects  in  SO  CFR  Part  830 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements,  'Beatles. 

DslMl:  October  27, 19M. 
ChariM  KaiMlla. 

Acting  Pmgram  Management  Officer. 
National  Marine  Fieherim  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  630  is  amended 
as  follows: 


PART  630-ATUkNTlC  8W0R0FtSH 
FISHERY 

1.  The  authority  citation  for  part  (t30 
continues  to  read  as  follows: 

Anlherily:  16  U.&C  1801  af  109.  and  16 
U.S.C  971  el  seq. 

2.  In  §630.7.  paragraph  (q)  is  ravised 
and  paragraph  (y)  is  added  to  read  as 
follows: 

lesar    ProMbltlooa. 

•  •        •        *        • 

(q)  Land  a  swordfish  smaller  than  the 
minimum  size  specified  in  §  630.23(a). 
except  for  the  trip  allowance  for 
undersized  swordfish.  as  specified  in 
§  630.23(b).  and  except  as  authorixed  in 
§630.51. 

•  •        •        •         • 

(y)  Purchase,  sell,  trade,  or  barter,  or 
attempt  to  purchase,  tell,  trade,  at 
barter,  any  swordfish  or  part  thereof  that 
is  subject  to  the  donation  program  in 
subpart  D  of  this  part,  as  specified  at 
§  630.51(bK9).  §  630.51(cK4).  or 
§630.51(dK5). 

3.  A  new  subpart  D  is  added  to  part 
630  to  read  as  follows: 

Siibpeft  D— OonaMon  ProQrani 

630.50  Purpose. 

630.51  Participation. 

630.52  Termination. 

Subpart  D—Oon«tton  Program 

faao.50    Pufpoee. 

This  subpart  implements  a  program 
under  which  swordfi&h  from  the  North 
Atlantic  swordfish  stock  that  are 
retained  in  excess  of  the  trip  allowance 
for  undersized  swordfish  specified  in 
§  630.23(b)  must  be  retained  for 
donation  through  the  Second  Harvest 
National  Foodbank  Network  to  the 
needy.  This  program  is  intended  to 
obtain  additional  informatian  regarding 
the  harvest,  mortality,  and  biological 
characteristics  of  swordfish  less  than  the 
minimum  size  limit  and  to  avoid  waste 
of  swmdfish  that  would  otherwise  be    . 
discarded  dead. 

§630.51    Partidpation. 

(a)  Generai.  Owners  of  vessels  and 
dealers  permitted  under  §  630.4  may 
volunteer  to  participate  in  the  swordfish 
donation  program  by  contacting  the 
Chief.  Highly  Migratory  Species 
Division.  Office  of  Fisheries 
Conservation  and  Management.  NMFS. 
1335  East-West  Highway.  Silver  Spring. 
MD  20910;  telephone:  (301)  71S-2347, 
facsimile  (301)  588-4967.  The  Chief. 
Highly  Migratory  Species  Division,  will 
select  owners  of  vessels  and  dealers 
who  may  participate  in  the  donation 
program  aod  will  keep  selected  vessel 
owners  advised  of  the  selected  dealer*. 


(1)  Factors  that  will  be  omsidered  in 
the  selection  process  include: 

(i)  History  of  voluntary  participation 
in  NMFS  cooperative  scientific 
prosiams; 

(il)  Whether  both  vessel  and  dealer 
volunteers  can  be  matched  in  an  area 
throughout  the  year  (including  truck 
routes)  to  ensure  distribution  of  donated 
fish; 

(iii)  Representative  coverage  of  the 
fishery,  to  the  extent  possible;  and 

(iv)  Compliance  record  of  volimteers. 
Specifically,  any  person  who  has  been 
issued  a  Notice  of  Violation  and 
Assessment  (NOVA)  for  violating  any 
provision  of  the  Magnuson  Act  (16 
U.S.C.  1802  et  seq.).  the  Lacey  Act  (16 
U.S.C  3371  et  seq.).  ot  the  ATCA  (16 
U.S.C  971  et  seq.),  ot  m^o  is  ciurently 
under  investigation  for  such  a  violation, 
may  be  excluded  from  the  program. 

(2)  Selected  dealers  will  also  be 
advised  of  the  selected  vessel  owners 
and  of  authorized  Second  Harvest 
recipients  of  donated  swordfish. 

(3)  Second  Harvest  is  the  Second 
Harvest  National  Foodbank  Network, 
116  South  Michigan  Avenue.  Suite  4, 
Chicago.  IL  60603-6001.  Second 
Harvest  affiliates  are  Certified  Affihate 
Food  Banks  throughout  the  United 
States  that  have  a  contract  with  Second 
Harvest  and  are  officially  part  of  their 
National  Foodbank  NetworiL  Agents  of 
Second  Harvest  are  the  individual 
charities  that  distribute  or  serve  food  to 
the  needy  from  the  Affiliate  Food  Banks, 
or  a  htisiness  designated  by  letter  from 
Second  Harvest  to  transport  donated 
food  Iwtween  the  foodbank  and  the 
charity. 

(b)  vessels.  The  owner,  or  their 
operator,  of  a  vessel  that  has  been 
selected  to  participate  in  the  donation 
program  and  so  notified  in  writing  by 
the  Chief.  Highly  Migratory  Species 
Division,  may  retain  swordfish  from  the 
North  Atlantic  swordfish  stock  that  are 
in  excess  of  the  trip  allowance  for 
undersized  swordfish  specified  in 
§  630.23(b)  under  the  following  terms 
and  conditions.  No  person  may  land  a 
swordfish  in  excess  of  the  trip 
allowance  for  imdersized  swordfish 
other  than  in  accordance  with  these 
terms  and  conditioos;  any  such  landing 
constitutes  a  violation  of  the  prohibition 
specified  in  §630.7(q). 

(1)  The  vessel's  selection  letter  from 
the  Chief.  Highly  Migratory  Species 
Division,  must  be  carried  on  board  the 
fishing  vessel  and  the  operator  must 
present  it  for  inspection  upon  the 
reouest  of  an  authorized  officer. 

(2)  The  vessel's  owner  or  operator 
must  release  any  swordfish  that  is  less 
than  the  ipininrnm  allowable  size 
specified  in  §  630.23(a)  and  that  is  alive 


when  brought  aboard  the  vessel,  in  a 
manner  that  will  ensure  maximum 
probability  of  survival.  If  caught  by 
hook,  such  fish  must  be  released  by 
cutting  the  line  near  the  hook  without 
removing  the  swordfish  from  the  water. 
The  owner  or  operator  must  make  a 
reasonable  effort  to  tag  each  swordfish 
released  under  this  paragraph  (b)(2).  In 
addition,  participants  are  encouraged  to 
tag  all  released  small  bluefin  tuna,  big 
eye  txma,  yellowfin  tima  and  sharks 
where  possible.  Tags  will  be  provided 
by  the  Science  and  Research  Director.  A 
record  of  each  tag  and  release  must  be 
maintained  and  submitted  to  the 
Science  and  Research  Director  on  forms 
provided  with  the  tags. 

(3)  The  vessel's  owner  or  operator 
must  retain  any  swordfish  that  is  dead 
when  brought  aboard  the  vessel. 

(4)  The  vessel's  owner  or  operator 
must  tag  any  swordfish  that  is  retained 
under  the  donation  program  of  this 
subpart  prior  to  its  off-loading  from  a 
vessel  at  the  fecility  of  a  selected  dealer, 
using  a  non-reusable,  individually 
numbered  donation  tag  provided  by  the 
Chief,  Highly  Migratory  Species 
Division.  The  donation  tag  is  not  to  be 
removed  by  the  vessel  crew,  dealer,  or 
Second  Harvest  until  the  carcass  is 
processed. 

(5)  All  tags  assigned  to  a  vessel  by 
NMFS  Highly  Migratory  Species 
Division,  used  or  imused,  must  be 
accounted  for  by  the  owner/operator  at 
the  request  of  any  authorized  officer. 

(6)  "The  vessel's  owner  or  operator 
must  off-load  any  swordfish  that  is 
retained  under  the  donation  program  of 
this  subpart  only  at  a  specified  facility 
of  a  dealer  who  has  been  selected  by  the 
Chief,  Highly  Migratory  Species 
Division,  to  participate  in  the  donation 
program.  Off-loading  must  begin 
between  the  hours  of  8  a.m.  and  6  p.m. 
local  time.  An  owner  or  operator  must 
notify  the  Chief,  NMFS  Office  of 
Enforcement,  by  telephone  at  numbers 
given  in  the  vessel  owTier's  selection 
letter,  and  a  selected  dealer,  at  least  24 
hours  prior  to  off-loading  swordfish 
imder  the  donation  program,  unless 
stated  otherwise  in  ^e  vessel  owner's 
selection  letter. 

(7)  The  Assistant  Administrator,  upon 
consulting  with  industry  representatives 
and  NMFS  Office  of  Enforcement,  may 
change  the  requirements  for  off-loading 
by  notification  in  the  Federal  Register. 

(8)  All  swordfish  harvested  during  a 
trip  by  a  vessel  participating  in  this 
pilot  program  must  be  off-loaded  at  the 
same  facility  to  a  dealer  participating  in 
this  donation  program. 

(9)  No  vessel  owner  or  operator  may 
sell,  trade,  or  barter,  or  attempt  to  sell, 
trade,  or  barter,  any  swordfish  or  any 


part  thereof  that  is  retained  under  the 
donation  program  of  this  subpart. 

(c)  Dealers.  A  dealer  who  has  been 
selected  and  so  notified  in  writing  by 
the  Chief,  Highly  Migratory  Species 
Division,  to  participate  in  the  donation 
program  may  receive  and  retain 
swordfish  bom  the  North  Atlantic 
swordfish  stock  that  are  in  excess  of  a 
vessel's  trip  allowance  for  undersized 
swordfish  specified  in  §  630.23(b)  under 
the  foUowring  terms  and  conditions. 
Possession  of  an  undersized  swordfish 
other  than  in  accordance  with  these 
terms  and  conditions  constitutes  a 
violation  of  the  prohibition  specified  in 
§  620.7(a)  of  this  chapter. 

(1)  Dealers  must  have  available  on 
their  premises,  or  facility,  the  dealer 
selection  letter  from  the  Chief,  Highly 
Migratory  Species  Division,  and  must 
present  it  for  inspection  upon  the 
request  of  an  authorized  officer. 

(2)  A  dealer  may  receive  swordfish  in 
excess  of  a  vessel's  trip  allowance  for 
undersized  swordfish  only  from  a  vessel 
that  has  been  selected  by  the  Chief, 
Highly  Migratory  Species  Division,  to 
participate  in  the  donation  program. 

(3)  A  swordfish  that  is  received  under 
the  donation  program  must  be  kept 
separate  from  other  swordfish  possessed 
by  the  dealer.  The  donation  tag  on  such 
swordfish  may  not  be  removed. 

(4)  No  dealer  may  sell,  trade,  or  barter, 
or  attempt  to  sell,  trade,  or  barter,  any 
swordfish,  or  any  part  thereof,  that  is 
retained  under  the  donation  program  of 
this  subpart. 

(5)  A  dealer  may  transfer  any 
swordfish  that  is  received  under  the 
donation  program  only  to  Second 
Harvest,  and  such  swordfish  may  be 
transported  only  by  Second  Harvest  or 
their  designated  agent.  The  dealer  must 
obtain  the  receipt  specified  in  paragraph 
(d)(3)  of  this  section  from  Second 
Harvest  or  their  designated  agent.  A 
copy  of  the  receipt  must  be  furnished  by 
the  dealer  to  the  harvesting  vessel. 

(6)  The  dealer  must  include 
individual  swordfish  tag  numbers  along 
with  the  associated  individual  earcass 
weights  of  swordfish  received  under  the 
donation  program  in  the  twice-monthly 
reports  required  by  §  630.5(b). 

(d)  Second  Harvest.  Second  Harvest, 
or  its  affiliates  or  agents,  may  receive 
and  distribute  swordfish  from  the  North 
Atlantic  swordfish  stock  that  are  in 
excess  of  the  trip  allowance  for 
undersized  swordfish  specified  in 
§  630.23(b)  imder  the  following  terms 
and  conditions.  Possession  of  a 
swordfish  other  than  in  accordance  with 
these  terms  and  conditions  constitutes  a 
violation  of  the  prohibition  specified  in 
§  620. 7(a)  of  this  chapter. 


(1)  Second  Harvest  may  receive 
swordfish  that  are  in  excess  of  the  trip 
allowance  for  undersized  swordfish 
only  from  a  dealer  who  has  been 
selected  by  the  Chief,  Highly  Migratory 
Species  Division,  to  participate  in  the 
donation  program. 

(2)  Second  Harvest  may  receive  only 
undersized  swordfish  with  donation 
tags  attached. 

(3)  Upon  receiving  swordfish  under 
the  donation  program.  Second  Harvest 
must  provide  a  bill  of  lading  receipt  that 
shows,  or  has  affixed,  individual  carcass 
weights  and  associated  tag  numbers  of 
swordfish  received,  the  names  and 
permit  number(s)  of  the  vessel(s)  that 
harvested  the  swordfish,  the  name  and 
permit  number  of  the  dealer,  and  the 
date  of  receipt.  Such  receipt  must  be 
distributed  as  follows:  Original  and  one 
copy  (for  the  vessel  owner  or  operator) 
to  the  dealer,  one  copy  to  the  Chief, 
Highly  Migratory  Species  Division,  and 
one  copy  retained  by  Second  Harvest  to 
accompany  the  carcass  shipment  until  it 
is  processed. 

(4)  All  tags  received  by  Second 
Harvest  affiliates  or  agents  must  be 
returned  to  Second  Harvest  and 
accounted  for  by  Second  Harvest  at  the 
request  of  any  authorized  officer,  or 
Chief,  Highly  Migratory  Species  ( 
Division.  ' 

(5)  Second  Harvest,  its  affiUates  or 
agents,  may  not  sell,  trade,  or  barter,  or 
attempt  to  sell,  trade,  or  barter,  any 
swordfish  or  any  part  thereof  that  is 
retained  under  the  donation  program  of 
this  subpart. 

(e)  Duration  of  selection.  A  selection 
letter  remains  vahd  for  the  period 
specified  therein,  provided  the  permit 
issued  to  the  participating  vessel  or 
dealer  under  §  630.4  remains  vahd, 
except  that  such  selection  letter  may  be 
revoked  by  the  Chief,  Highly  Migratory 
Species  Division — 

(1)  Upon  the  request  of  the 
participating  vessel  owner  or  dealer; 

(2)  Upon  issuance  of  a  Notice  of 
Violation  and  Assessment  against  the 
participating  vessel  owner  or  dealer  for 
a  violation  of  the  Meignuson  Act  (16 
U.S.C.  1802  et  seq.).  the  Lacey  Act  (16 
U.S.C.  3371  et  seq.),  or  the  ATCA  (16 
U.S.C.  971  et  seq.):  or 

(3)  For  actions  not  consistent  with  the 
requirements  of  the  pilot  program  of  this 
subpart. 

(f)  Transfer.  A  selection  letter  issued 
imder  this  subpart  is  not  transferable  or 
assignable.  Such  letter  is  valid  only  for 
the  vessel  or  dealer  for  which  it  was 
issued. 

§630.52    Tennination. 

Upon  a  finding  by  the  Assistant 
Administrator  that  the  intended 
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purposes  of  the  program  are  not  being 
achieved,  or  that  the  program  is  no 
longer  in  conformance  with  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas,  the  Assistant 
Administrator  may  terminate  the 
program  by  notification  in  the  Federal 
Register. 

IFR  Doc.  94-27186  Filed  11-2-94:  8:45  ami 
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S0CFRParte72 

[Docket  Na  931199-^042;  LO.  102894q 

Qroundflsh  of  ttte  QuN  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Closure. 

8UMMAAV:  NMFS  is  prohibiting  directed 
fishing  for  groundfish  by  vessels  using 
trawl  gear  in  the  Gulf  of  Alaska  (GOA), 
except  for  directed  fishing  for  pollock 
by  vessels  using  pelagic  trawl  gear  in 
those  portions  of  the  GOA  that  remain 
ofMn  to  directed  fishing  for  pollock. 
This  action  is  necessary  because  the 
1994  Pacific  halibut  prohibited  species 
catch  (PSC)  limit  for  trawl  gear  in  the 
GOA  has  been  caught. 
EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.).  October  29.  1994.  until  12 
midnight,  A.l.t.,  December  31,  1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Andrew  N  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson 
Fishery  Conservation  and  Management 
Act.  Fishing  by  US.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
50  CFR  parts  620  and  672. 

The  final  1994  initial  specifications 
for  the  GOA  (59  ¥K  7647,  February  16, 
1994)  established  the  1994  Pacific 
halibut  FSC  limit  for  vessels  using  trawl 
gear  at  2.000  metric  tons  (mt). 

The  Director,  Alaska  Region,  NMFS, 
has  determined,  in  accordance  with 
§672.20(f)(3)(i),  that  vessels  engaged  in 
directed  fishing  for  groundfish  with 
trawl  gear  in  the  GOA  have  caught  the 
1994  Pacific  halibut  PSC  limit. 
Therefore,  NMFS  is  prohibiting  directed 
fishing  foi  groundfish  by  vessels  using 


trawl  gear  in  the  GOA,  except  for 
directed  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  that  remain  open 
to  directed  fishing  for  pollock.  This 
closure  is  effective  from  12  noon,  A.Lt, 
October  29, 1994.  until  12  midnight. 
A.l.t..  December  31, 1994. 

Classification 

This  action  is  taken  under  50  CFR 
672.20  and  is  exempt  from  review  under 
E.0. 12866. 

Authority:  16  U.S.Q  1801  et  seq. 
Dated:  October  28, 1994. 
David  S.  CrMdn. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
IFR  Doc.  94-27222;  Filed  10-28-94;  4:14  pml 
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50  CFR  Part  678 

[Doclwt  Na  92040»-3047;  I.D.  lOSSMA] 

Atlantic  Sharli  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  announces  the  closure 
of  the  Federal  commercial  fishery  for 
large  coastal  sharks  in  the  Western 
North  Atlantic  Ocean,  includmg  the 
Gulf  of  Mexico  and  Caribbean  Sea.  This 
action  is  necessary  to  prevent  exceeding 
the  semiannual  quota  for  the  period  July 
1  through  December  31.  1994. 
EFFECTIVE  DATE:  11:30  p.m.  local  time 
November  4, 1994,  through  December 
31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  C 
Michael  Bailey.  301-713-2347;  Kevin  B. 
Foster,  508-281-9260;  or  Michael  justen 
813-893-3161. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by  the 
Secretary  of  Commerce  according  to  the 
Fishery  Management  Plan  (FMP)  for 
Atlantic  Sharks  under  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  (16  U.S.C.  1801  et 
seq.).  Fishing  by  U.S.  vessels  is 
governed  by  regulations  implementing 
the  FMP  at  50  CFR  part  678. 

Section  678.23(b)(l)(i)  of  the 
regulations  provides  for  two  semiannual 
quotas  of  large  coastal  sharks  to  be 
harvested  from  Atlantic.  Caribbean,  and 
Gulf  of  Mexico  waters  by  commercial 
fishermen.  The  second  semiaiuiual 


quota  is  available  for  harvest  from  July 
1  through  December  31, 1994. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  is  required 
under  §678.24  to  monitor  the  catch  and 
landing  statistics  and.  on  the  basis  of 
these  statistics,  to  determine  when  the 
catch  of  Atlantic,  Caribbean,  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  §  678.23(b)(1).  When  shark 
harvests  reach,  or  are  projected  to  reach, 
a  quota  established  under  §  678.23(b)(1), 
the  AA  is  further  required  under 
§  678.24  to  close  the  fishery. 

The  AA  has  determined,  based  on  the 
reported  catch  and  other  relevant 
factors,  that  the  semiannual  quota  for 
the  period  July  1  through  December  31, 
1994,  for  large  coastal  sharks,  in  or  from 
the  Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea,  will  be  attained  by  the 
closure  date.  After  11:30  p.m.  on 
November  4,  1994,  for  vessels  issued  a 
permit  under  §678.4,  possession  of 
large  coastal  sharks  from  the 
management  unit  is  prohibited,  unless 
the  vessel  is  operating  as  a  charter 
vessel  or  headboat.  in  which  case  the 
vessel  limit  per  trip  is  four  large  coastal 
sharks.  However,  the  sale,  purchase, 
trade,  or  barter  or  attempted  sale, 
purchase,  trade,  or  barter,  of  carcasses 
and/or  fins  of  large  coastal  sharks 
harvested  by  a  person  aboard  a  vessel 
that  has  been  issued  a  permit  under 
§  678.4(a)(4),  is  prohibited,  except  for 
those  sharks  that  were  harvested, 
offloaded,  and  sold,  traded,  or  bculered 
prior  to  the  closure,  and  were  held  in 
storage  by  a  dealer  or  processor. 

Vessels  that  have  been  issued  a 
Federal  permit  under  §  678.4  are 
reminded  that,  as  a  condition  of  permit 
issuance,  the  vessel  may  not  retain  a 
large  coastal  shark  during  the  closure, 
regardless  of  where  harvested,  except  as 
provided  by  §  678.24(a)(2).  Fishing  for 
pelagic  and  small  coastal  sharks  may 
continue.  The  recreational  fishery  is  not 
affected  by  this  closure. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  bom  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  1801  etseq. 

Dated:  October  28. 1994. 
Richard  H.  Schaefer, 

Director,  Office  of  Fisheries  Conservation  and 
Management,  National  Marirte  Fisheries 
Service. 

[FR  Doc.  94-27221;  Filed  10-28-94;  4:14  pml 
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The  section  ot  tt»  FEDERAL  FtEGISTEf^ 
contains  notices  to  the  putific  of  ttie  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  ttiese  notices  is  to  give  interested 
persons  an  opportunity  to  parttciperte  in  the 
rule  making  pfior  to  trte  adoption  of  ttw  final 
rules. 


OEPARTINEtfT  OF  AGfUCULTURE 

FedeiBi  Grain  Inspection  Service 

7  CFR  Partes 

Fees  for  BeltsvfHe  Commodity  Testing 
Laboratory  Servfces 

AGENCY:  Federal  Grain  Inspection 
Service,  USDA.' 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS).  under  authority  of  the 
Agricultural  Marketing  Act  (AMA)  of 
1946.  is  proposing  to  increase  service 
fees  charged  by  the  FGIS  Commodity 
Testing  Laboratory  at  Beltsville, 
MarylaiuL  FGIS  is  also  proposing  to 
establish  a  test  and  unit  fee  for 
vomitoxin  testing  at  the  Laboratory. 

These  revisions  are  necessary  to 
cover,  as  nearly  as  practicable,  the 
projected  operating  costs,  including 
related  supervisory  and  administrative 
costs,  for  commodity  laboratory  testing 
services. 

DATES:  Written  comments  must  be 
submitted  on  or  before  December  5, 
1994. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  WoUam,  Federal 
Grain  Inspection  Service.  USDA,  Room 
0624  South  Building,  P.O.  Box  96454, 
Washington  DC  20090-6454;  or  FAX 
(202)  720-4628. 

All  comments  received  will  be  made 
available  for  public  inspection  during 
regular  business  hours  in  room  0623 
South  Building,  1400  Independence 
Avenue  SW..  Washington,  DC.  (7  CFR 

1.27m. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  WoUam.  address  as  above, 
telephone  (202)  720-0292. 


Federal  Regialer 

VoL  59.  No.  212 

Thursday,  November  3,  1994 


*  The  antbority  to  exercise  the  functions  of  the 
Secretary  of  Agriculture  contaloed  in  tbe 
Agricultural  Marketing  Act  of  1946.  as  amended  (7 
U.S.C  1621-1627)  coQceming  inspection  and 
standardization  activities  related  to  grain  and 
similar  commodities  and  products  thereof  has  been 
delegated  to  tbe  Adminisb^ator.  Federal  Grain 
InspecUon  Service  (7  USjC  7Sa:  7  CFR  6e.5). 


SUPPt.a»«TARY  tftFOHmvOH: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866  and  therefore  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  proposed  increase  in  the  service 
fees  is  necessary  to  recover  operating 
losses  at  the  Beltsville  Conunodity 
Testing  Laboratory.  These  fees  wrere  last 
increased  on  December  17, 1984  {57  FR 
59887),  and  due  to  increases  in 
operating  costs,  revenue  is  not  covering 
operating  costs.  The  overall  cost  of 
operating  the  laboratory  increased 
between  FY  92  and  93  by  more  than  8 
percent  This  cost  increase  occurred 
simultaneously  with  a  more  than  17 
percent  downturn  in  revenue  due  to 
fewer  service  requests.  Revenue  of 
$1,035,411  did  not  cover  the  operating 
cost  of  $1,192,669  for  FY  93,  resulting 
in  a  1-year  operating  loss  of  $157,228. 
Given  FY  93  volume,  the  proposed  fee 
increase  will  generate  revenue  of 
$1,394,577  or  an  increase  of  $355^24. 

Under  these  circiunstances.  the 
Administrator  of  the  Federal  Grain 
Inspection  Service  has  determined  that 
this  proposed  action  wiil  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778.  Qvil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  efSact 
This  proposed  rule  %vill  not  pre-empt 
any  State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 
which  must  be  exhausted  prior  to  any 
judicial  challenge  to  provisions  of  this 
rule. 

Regulatory  Flexibility  Act  Certification 

David  R  Shipman,  Acting 
Administrator,  FGIS,  hes  determined 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.]  because  most  users 
of  the  official  commodity  laboratory 
testing  services  do  not  meet  the 
requirements  for  small  entities.  In 
addition.  FGIS  is  required  by  statute  to 
recover  the  costs  of  providing  official 


commodity  laboratory  testing  services. 
as  nearly  as  practicable. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C. 
Chapter  35),  the  previously  approved 
information  collection  and 
recordkeeping  requirements  concerning 
applications  for  inspection  serv  .ces, 
including  official  commodity  laboratory 
testing  servioes,  have  been  approved  by 
the  Office  of  Man«^ement  and  Budget 
under  control  jiiunber  0560-0013. 

Background 

The  fees  for  commodity  laboratory 
testing  services  were  last  increased 
August  1.  1984,  (49  FR  26547). 
Subsequent  adjustments  were  made  on 
April  17,  1991,  (56  FR  15483),  adding 
several  new  laboratory  test  services  and 
consolidating  others  for  clarity  and 
efBciency.  Currently,  these  fees  apjjear 
in  section  68.90.  Table  4  of  the 
regulations  (7  CFR  68.90.  Table  4). 

FGIS  is  adding  a  vomitoxin  laboratory 
testing  service  to  the  current  list  of  fees, 
7  CFR  68.90.  Table  4.  Tlie  new  test  is 
required  to  accommodate  frequent  grain 
and  food  industry  requests  for  this 
service. 

FGIS  continually  strives  to  contain 
operating  costs  through  program 
efficiencies  and  streamlining.  In  fiscal 
year  1992,  FGIS  took  specific  action  to 
reduce  chemical  disposal  costs  by 
implementing  new  technology.  FGIS 
further  enhanced  laboratory  procedures 
to  improve  overall  efficiency.  While 
these  changes  proved  successful  in 
reducing  certain  costs,  the  overall  cost 
of  operating  the  laboratory  increased 
between  FY  92  and  93  by  more  than  8 
percentum.  This  cost  increase  occurred 
simultaneously  with  a  more  than  17 
percentum  doivntum  in  revenue  due  to 
fewer  service  requests.  Revenue  of 
$1,035,441  did  not  cover  the  operating 
cost  of  $1,192,669  for  fiscal  year  1993, 
resulting  in  a  1-year  operating  loss  of 
$157,228. 

Given  fiscal  year  1993  volume,  the 
proposed  fee  increase  will  generate 
revenue  of  $1,394,577  or  an  increase  of 
$355,224. 

Proposed  Action 

Section  203(h)  of  the  AMA  (7  U.S.C. 
1622(h))  provides  for  the  establishment 
and  (Collection  of  fees  that  are 
reasonable,  and  as  nearly  as  practicable. 


UMI 
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to  cover  the  costs  of  the  services 
rendered. 

These  fees  cover  the  FGIS 
administrative  and  supervisory  costs  for 
the  performance  of  ofBcial  services. 
FGIS  costs  include  personnel 
compensation,  personnel  benefits, 
travel,  rent,  communications,  utilities, 
contractual  services,  supplies,  and 
equipment. 

Section  68.90,  Table  4  (as  currently 
shown  in  section  68.90,  Table  4  of  the 
regulations)  is  revised  to  provide  for  the 
increase  in  laboratory  commodity 
testing  fees  and  the  addition  of  the 
vomitoxin  laboratory  testing  as  outlined 
in  the  background. 

The  increased  fees  for  laboratory  tests 
are:  Aflatoxin  test  (other  than  TLC  or 
Minicolumn).  Aflatoxin  (TL£), 
Aflatoxin  (Minicolumn),  Appearance  & 
Odor,  Ash,  Bacteria  count.  Baking  test 
(cookies),  Bostwick  (uncooked/cook 
test/dispersibility),  Brix,  Calcium, 
Carotenoid  Color,  Cold  test  (oil),       • 
Cooking  test  (other  than  com  soy  blend). 
Crude  fat.  Crude  fiber,  Dough  handling 
(baking),  E.  coli.  Falling  number.  Fat 
(acid  hydrolysis),  Fat-stability  (A.O.M.), 
Flash  pQint  (point  k  closed  cup).  Free 
fatty  acid.  Hydrogen  ion  activity  (pH), 
Iron  enrichment,  Linolenic  acid  (fatty 
acid  profile),  Lovibond  color,  Moisture. 
Moisture  k  volatile  matter.  Performance 
test  (prepared  bakery  mix).  Peroxide 
value.  Pesticide  residue  (carbon 
tetrachloride,  methyl  bromide,  ethylene 
dibromide).  Phosphorus.  Popcorn 
kernels  (total  defects).  Popping  ratio/ 
value  popcorn,  Potassium  bromate. 
Protein,  Salmonella,  Salt  or  sodium 
content.  Sanitation  (Ught  filth).  Sieve 
test.  Smoke  point,  SoUd  fat  index, 
Unsaponifiable  matter.  Urease  activity. 
Visual  exam  (hops  pellet).  Visual  exam 
(insoluble  impurities,  oils,  and 
shortening).  Visual  exam  (pasta).  Visual 
exam  (processed  grain  products). 
Vitamin  enrichment,  and  Water  activity. 

List  of  Subjects  in  7  CFR  Part  68 

Administrative  practice  and 
procedure.  Agriculture  commodities. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  Part  68  is  proposed  to 
be  amended  as  follows: 

PART  68— AEGULATIONS  AND 
STANDARDS  FOR  INSPECTION  AND 
CERTIFICATION  OF  CERTAIN 
AGRICULTURE  COMMODTTIES  AND 
THEIR  PRODUCTS. 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  Sees.  202-208. 60  Stat.  1087.  as 
•mended  (7  U.S.C  1621  et  seq.) 


%nM    [Amendedl 

2.  Section  68.90  is  amended  by 
revising  the  section  heading,  paragraph 
(a).  Table  4,  and  paragraphs  (b)  and  (c) 
to  read  as  follows:  Fees  for  Officio! 
Laboratory  Test  Services  Performed  at 
the  FGIS  Commodity  Testing  Laboratory 
at  Beltsville,  Maryland.  For  Processed 
Agricultural  Products. 

(a)  In  addition  to  the  fees,  if  any,  for 
sampling  or  other  requested  service,  a 
fee  will  be  assessed  for  each  laboratory 
test  (original,  retest,  or  appeal)  as 
follows: 

Table  4.— Laboratory  Fees  ^ 


Laboratory  tests 

Fees 

(1)  Alpha  mofwgtycerkJes 

$18.00 

(2)  Anatoxin  test  (other  than  TLC 

or  Minicolumn  mettKXl) ... 

22.50 

(3)  Aflatoxin  (TLC)  .» - 

48.00 

(4)  AHatoxin  (Minicolunin  method) 

25.00 

(5)  Appearance  &  odor 

3.00 

(6)  Ash 

8.50 

(7)  Bacteria  count 

10.00 

(8)  Bakirtg  test  (cooides)  

28.00 

(9)  Bostwick  (cooked) 

12.60 

(10)  Bostwick  (uncooked/cook  test/ 

dispersibiWy)  

6.50 

(ll)Bnx  „. 

8.00 

(12)  Calcium  

12.50 

(13)  CarotenoM  cotor 

12.50 

(14)  (Md  test  (oil) 

10.00 

(15)  Coky  test  (syncs)  

6.50 

(16)  Cooking  test  (other  than  com 

soy  blend)  

7.00 

(17)  Crude  fat 

10.00 

(18)  Crude  fiber  

13.00 

(19)  Dough  handtoig  (baking) 

8.50 

(20)  E.  cok  

19.00 

(21)  Fallirig  numtm  

12.00 

(22)  Fat  (add  hydrolysis) 

14.00 

(23)  Fat  stability  (A.O.M.)  

27.00 

(24)  Flash  point  (open  &  ctose  cup) 

14.00 

(25)  Free  fatty  aad _. 

12.W 

(26)  Hydrogen  ion  activity  (ph)  .„ 

9.50 

(27)  Iron  enrichment 

15.00 

(28)  kxJine  number/vaKje  

9.50 

(29)  Unolenc  acxJ  (fatty  acM  pro- 

file)   

50.00 

(30)  Lipid  phosphorous -..    .~. 

47.00 

(31 )  Lovibond  cotor 

10.00 

(32)  Margwine  (nonfat  sottds) 

23.60 

(33)  Moisture  

6.00 

(34)  Moisture  average  (crackers)  ... 

4.00 

(35)  Motsture  &  volatile  matter 

8.50 

(36)    Performance   test    (prepared 

t)akery  mix)  „_„„.„. 

32.00 

(37)  Peroxide  vaKia 

13.50 

(38)  Pestickle  reskfue  (carbon  tet- 

rachtonde,    mettiyl    brornde    & 

etttytene  dibrornde)  

50.00 

(39)  Phosphorus „ 

14.00 

(40)  Popcorn  kernels  (total  defects) 

19.00 

(41)  Popping  ratio/value  popcorn  ... 

19.W 

(42)  Potassium  bromate 

20.00 

(43)  Protein „    

7.50 

(44)  Rope  spore  count 

31.50 

(45)  Salmonella  

40.00 

(46)  San  or  sodium  content 

12.50 

(47)  Sanitatton  (filth  NgM) 

24.00 

(48)  Sieve  test 

5.00 

TABLE  4.— LABORATORY  FEES  '— 

Continued 


Laboratory  tests 


49)  Smoke  poini 

:50)  SoM  fat  Index  

;51)  Specific  volume  (bread) 

;S2)  Staphytocoocus  aureus 

53)  Texture 

54)  Tiltetia     controversa     kutm 
(TCK) 

55)  Ur)saponifiat)to  matter 

56)  Urease  aclivtty  

57)  Visual  exam  (hops  pellet)  

58)  Visual  exam  (insokMe  impuri- 
ties, oils  &  shortening)  

59)  Visual  exam  (pasta)  

;60)  Visual  exam  (processed  grain 

products)  „ 

;61)  Visual  exam  (total  foreign  ma- 
terial other  than  cereal  grains)  .... 

;62)  Vitamin  enrictiment  .„ 

;63)  Vomitox^i  (TLC) 

;64)  Vomitoxin  (Qualitative) 

;65)  Vomitoxin  (Quantitative) 

66)  Water  activity  

;67)  Wiley  nielting  poinI _ 

;68)  Other  laboratory  tests  


Fees 


22.00 
86.00 
21.80 
24.50 
6.50 

25.20 

25.00 

12.50 

7.50 

5.00 
10.50 

12.00 

6.50 
7.00 
40.00 
30.00 
4Q.00 
20.00 
12.50 

2 


^When  laboratory  test  service  is  provkled 
for  FGIS  t>y  a  private  laboratory,  the  applicant 
wil  be  assessed  a  fee  wtiich,  as  nearly  as 
practKable,  covers  the  costs  to  FGIS  for  \he 
sen/Ice  provided. 

2  Fees  for  ottwr  lat>oratory  tests  not  ref- 
erenced atx>ve  will  t>e  based  on  ttie 
noocorrtract  hourfy  rate  listed  in  Tattle  1 . 

(b)  If  a  requested  test  is  to  be  reported 
on  a  specified  moisture  basis,  a  fee  for 
moisture  test  will  also  be  assessed. 

(c)  Laboratory  tests  referenced  above 
will  be  charged  at  the  applicable 
laboratory  fee  listed  in  Table  4  when 
performed  at  field  locations  other  than 
at  the  applicant's  fadUty. 

Dated:  October  25, 1994. 

Patricia  Jensen, 

Acting  Assistant  Secretary,  Marketing  and 
Regulatory  Programs. 
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NUCLEAR  REGULATORY 
COMMSSION 

10  CFR  Part  3S 

Request  for  Comments  RegartJIng 
Potsntlai  Modificattofts  of  NRC's 
TItsrapy  Regulationa 

agency:  Nuclear  Regulatory 

(Commission. 

ACTION:  Request  for  comments  regarding 

potential  modification  of  NRC's  medical 

therapy  regulations. 


SUKMARY:  A  major  revision  of  the 
regulations  governing  the  medical  use  of 
byproduct  material,  and  associated 
licensing  and  inspection  guidance  is 


planned,  to  more  easily  accommodate 
changes  in  cturent  technology  and 
patterns  of  medical  use.  Tiie  staff 
discussed  the  need  for  additional 
regulations  and  guidance  for 
brachytherapy  (in  particular,  hi^-dose- 
rate  brachytherapy)  with  NRC's 
Advisory  Committee  for  the  Medical 
Uses  of  Isotopes  (ACMUI).  The  AC3v«UI 
advised  the  stafftosohcit  additional 
information  from  the  regulated 
commimity  to  sufHdently  identify  and 
evaluate  the  problems  and  determine 
what  additional  regulations  and 
guidance  are  necessary  to  further 
prevent  errors.  The  NRC  seeks  input 
from  the  medical  oommimity  with 
regard  to  the  adequacy  of  existing 
standards  and  procedures  for 
brachytherapy  and  radiopharmaceutical 
therapy  and  would  like  to  discuss  the 
future  direction  of  guidelines  and   . 
regulations.  As  one  aspect  of  these 
objectives.  NRC  is  publishing  this  list  of 
issues  and  questions  for  comment  and 
response  by  members  of  the  medical 
community  and  any  other  interested 
parties. 

DATES:  Submit  comments  by  March  3. 
199S.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  before  this  date. 
ADDRESSES:  Send  written  comments, 
responses,  pr  suggestions  to  the  Chief. 
Rules  Review  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Ck)pies  of 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  2120 
L  Street  NW.  (Lower  Level). 
Washington.  DC. 

Obtain  individual  copies  of  the  list  of 
issues  and  questions  from  Patricia  K. 
Holahan.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555,  telephone:  (301)  415-7847. 
FOR  FURTHER  MFORMATtON  CONTACT: 
Patricia  K.  Holahan.  OfHce  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Ckimmission. 
Washington.  DC  20555.  telephone  (301) 
415-7847. 

SUPPI^MeNTARY  INFORMATION:  Because  of 
several  recent  incidents,  the  NRC  has 
increasiitgly  focussed  cm  the  medical 
use  of  byproduct  material  for  manual 
and  remote  afterioading  brachytherapy 
and  radiopharmaceutical  therapy.  The 
NRC  has  been  notified  of  brach>-therapy 
errors  that  have  included  computer 
errors  (treatment  planning  and  data 
entry),  misplaced  sources,  dislodged 
sources,  patient  intervention,  and 
human  error.  In  particular,  several 
incidents  have  been  reported  involving 


an  error  in  fractionated  doses  for 
brachytherapy  and  radiopharmaceutical 
therapy.  In  addition,  there  has  been  an 
increased  use  of  beta-emitUng 
radiopharmaceuticals  for  therapeutic 
purposes  in  both  nuclear  medicine  and 
radiation  oncology. 

This  list  of  issues  and  questions  is 
being  provided  to  allow  the  medical 
community  to  voluntarily  provide 
comments  and  responses  regarding 
those  areas  of  medical  use  of  byproduct 
material  that  are  currently  being 
reviewed  by  NRC,  to  determine  if 
additional  or  revised  regulations  are 
warranted.  Any  party  interested  in 
providing  input  regarding  these  issues 
may  provide  a  written  response  to  the 
address  above. 

1.  What  constitutes  a  significant  error, 
for  a  given  fraction  (for  fractionated 
doses),  that  would  require  you  to  make 
an  adjustment  in  the  prescribed 
treatment  regimen  or  that  might  result 
in  unexpected  clinical  consequences? 
High-Dose-Rate  Brach>'therapy 

10  percent 

20  percent 

30  percent 

All  Other  Brachytherapy 

10  percent 

20  percent 

30  percent 

Radiopharmaceutical  Therapy 

10  percent 

20  percent 

30  percent 

2.  Should  the  error  tolerance  for 
overdoses  be  diffierent  than  that  for 
underdoses?  Please  explain. 

Yes        No 

3.  At  your  facility,  how  is  the 
accuracy  of  your  computer  treatment 
planning  system  verified? 

High-Dose-Rate  Brachytherapy 

4.  NRC  regulations  require  that  the 
written  directive  for  high-dose-rate 
remote  afterioading  [}^DR) 
brachytherapy  include  the  radioisotope, 
treatment  site,  and  total  dose.  What 
additional  information  do  you  typically 
include  in  your  written  directives  and 
why? 

Dose  per  fraction 

Number  of  fractions 

Treatment  volume 

Other  (please  spedfy) 

5.  If  mote  than  one  fraction  is  to  be 
administered,  siiould  the  written 
directive  be  prepared  to  include  the 
specifics  for  the  entire  course  of  therapy 
or  should  a  written  directi\'e  be 
prepared  for  each  individual  fraction? 

6.  Should  there  be  quality  assurance 
checks  and  measurements  for  remote 
afterioading  brachytherapy  devices,  in 


10  CFR  Part  35,  as  there  are  for 

teletherapy? 

Yes        No 

If  no,  why  not? 

7.  Are  there  existing  standards  on 
calibration  of  brachytherapy  sources' 
Yes        No 

If  yes,  or  yes  in  part,  what  are  these 
standards? 

8.  What  types  of  tests/checks  do  you 
perform  at  source  exchange? 

9.  a.  Should  there  be  training  and 
experience  criteria  established  for 
brachytherapy  physicists  involved  with 
HDR  treatment  planning? 

Yes       No 

b.  Should  there  be  training  and 
experience  criteria  established  for 
brachj'therapy  physicians  performing 
HDR  treatments? 
Yes       No 

10.  What  procedures  do  you  follow  to 
ensure  proper  placement  of 
brachytherapy  implants  (e.g..  do  you  use 
X-ray  films  for  verification)?  What  is  the 
standard  of  care  with  respect  to  proper 
placement  of  brachytherapy  implants? 

Manual  Brachytherapy 

1 1 .  NRC  regulations  require  that  the 
written  directive  for  all  brachj-therapy, 
other  than  high-dose-rate  remote 
afterioading  brachytherapy,  include:  (i) 
prior  to  implantation:  the  radioisotope, 
number  of  sources,  and  source 
strengths;  and  (ii)  after  implantation,  but 
prior  to  completion  of  the  procedure: 
the  radioisotope,  treatment  site,  and 
total  source  strength  and  exposure  time 
(or  equivalently,  the  total  dose).  What 
additional  information  do  you  typically 
include  on  the  written  directive  and 
why? 

Prior  to  implantation: 
After  implantation: 

12.  a.  Do  you  order  sources  in 
writing? 

Yes       No,  ordered  by 

b.  Who  usually  orders  sources  at  your 
facility? 

13.  a.  Do  you  verily  the  activity  of 
sources: 

Upon  receipt 

Prior  to  implantation 

Not  at  all 

b.  If  yes.  how  is  the  activity  verified? 

c.  Who  typically  verifies  the  source 
activity  at  your  faciUty? 

14.  a.  What  procedures  do  you  follow 
to  ensure  proper  placement  of 
brachytherapy  implants? 

b.  What  actions  do  you  take  to  prevent 
or  minimize  the  likelihood  of 
brachytherapy  sources  moving  after 
implantation? 

15.  Are  existing  standards  and 
procedures  adequate  to  ensure  that  the 
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source  is  positioned  and,  consequently, 
the  treatment  is  in  accordance  with  the 
directioh  of  the  authorized  user? 

16.  In  your  experience,  what  is  the 
most  effective  means  for  accomplishing 
training  of  nurses  as  required  in  10  CFR 
35.410  and  35.25? 

17.  Do  you  believe  that  all  nurses 
handling  brachytherapy  patients  at  your 
facility  have  received  adequate  training? 

Yea       No 

18.  For  permanent  prostate  implants, 
what  do  you  consider  to  be  an 
acceptable  percentage  of  implanted 
seeds  outside  the  target  volume? 

percent 

What  is  the  current  accepted  standard 
of  practice? 

Radiopharmaceutical  Therapy 

19.  NRC  regulations  require  that  the 
written  directive,  for 
radiopharmaceutical  therapy,  include 
the  radiopharmaceutical,  dosage,  and 
route  of  administration.  What  additional 
information  do  y6u  typically  include  in 
your  written  directives,  and  why? 

20.  If  more  than  one  fraction  is  to  be 
administered,  should  the  written 
directive  be  prepared  to  include  the 
specifics  for  the  entire  course  of  therapy 
or  should  a  written  directive  be 
prepared  for  each  individual  fraction? 

21.  Do  you  typically  prepare  separate 
written  directives  for  fractionated 
radiopharmaceutical  therapy? 


Yes 


No 


22.  Where  would  you  seek  guidance 
(if  needed)  on  the  radiation  safety 
aspects  of  radiopharmaceutical  therapy 
(use  of  unsealed  sources)? 

23.  Do  you  have  any  additional 
comments  or  specific  issues  regarding 
NRC's  regulation  of  therapeutic  uses  of 
byproduct  material? 

Dated  at  Rockville.  Maryland,  this  28th  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 

Joho  E.  Glenn, 

Chief.  Medical,  Academic,  and  Commercial 
Use  Safety  Bmr,ch.  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlnistratioa 

14CFRPart35 

[Docket  »4a  M-ANE-60:  Notice  No.  3»- 
ANE-01] 

Special  Conditions;  Hamilton  Standard 
Model  247F  Propeller 

AQENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  special 

conditions. 

SUMMARY:  This  notice  proposes  special 
conditions  for  the  Hamilton  Standard 
Model  24  7F  propeller  with  electronic 
propeller  and  pitch  control  system.  The 
applicable  regulations  currently  do  not 
contain  adequate  or  appropriate  safety 
standards  for  constant  speed  propellers 
with  electronic  propeller  and  pitch 
control.  This  notice  proposes  the 
additional  safety  standards  which  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  airworthiness 
standards  of  part  35  of  the  Federal 
Aviation  Regulations  (FAR). 
DATES:  Comments  must  be  submitted  on 
or  before  December  19, 1994. 
ADDRESSES:  Comments  on  this  proposal 
may  be  submitted  in  triplicate  to: 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  OfRce  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-ANE-50, 12  New 
England  Executive  Park,  Burlington. 
Massachusetts,  01803-5299.  Comments 
must  be  marked:  Docket  No.  94-ANE- 
50.  Comments  may  be  inspected  at  this 
location  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Buckman,  Engine  and  Propeller 
Standards  Staff,  ANE-llO,  Engine  and 
Propeller  Directorate.  Aircraft 
Certiflcation  Service,  FAA,  New 
England  Region,  12  New  England 
Executive  Park.  Burlington, 
Massachusetts,  01803-5229;  telephone 
(617)  238-7112;  fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  sp>ecial  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 


for  conunents.  specified  under  DATES, 
will  be  considered  by  the  Administrator 
before  taking  action  on  the  proposal. 
The  proposal  contained  in  this  notice 
maybe  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  special  conditions.  All 
comments  submitted  will  be  available  in 
the  Rules  Docket  for  examination  by 
interested  persons,  both  before  and  after 
the  closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  proposal  will  be  filed  in  the  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  with  those  comments  a 
self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  94-ANE-50." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  Notice  of  Special 
Condition 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Special  Condition  by 
submitting  a  request  to  the  FAA,  New 
England  Region,  OfRce  of  the  Assistant 
Chief  Counsel,  Attention:  Rules  Docket 
No.  94-ANE-50, 12  New  England 
Executive  Park,  Burlington, 
Massachusetts,  01803-5299. 

Discussion 

Background 

On  March  8, 1993,  Hamilton  Standard 
applied  for  an  amendment  to  the  type 
certificate  of  Model  247F  propeller.  This 
propeller  uses  a  new  electronic 
propeller  and  pitch  control  system  in 
place  of  the  primary  governor  control 
and  synchrophaser  unit. 

The  existing  propeller  pitch  control  is 
normally  monitored  by  a  governor 
which  senses  propeller  speed  and 
adjusts  the  pitch  to  absoro  the  engine 
power  and  thus  keeps  the  propeller  at 
the  correct  RPM.  When  the  primary 
governor  fails,  the  propeller  pitch  is 
controlled  by  an  overspeed  governor. 

This  type  of  system  is  conventional 
and  its  airworthiness  considerations  are 
addressed  by  part  35  of  the  FAR's. 

Hamilton  Standard  requests  special 
conditions  to  install  an  electronic 
propeller  and  pitch  control  in  place  of 
the  primary  governor  control  and 
synchrophaser  unit  for  the  Model  247F 
propeller.  This  control  is  designed  to 
operate  with  existing  mechanical  and 
hydraulic  interface  of  the  engine  and 
propeller. 

Electronic  proi>eller  and  pitch 
controls  introduce  potential  failures  that 


can  result  in  unsafe  conditions.  These 
types  of  failures  are  not  addressed  by 
the  requirements  of  part  35.  These 
failures  can  lead  to  the  following 
possible  unsafe  conditions: 

(1)  Loss  of  control  of  the  propeller 

(2)  Instability  of  a  critical  function 

(3)  Unwanted  change  in  propeller 
pitch  causing  improper  thrust/ 
overspeed 

(4)  Unwanted  action  of  a  critical 
control  function  resulting  in  propeller 
flat  pitch  or  reverse. 

Certification  issues  that  must  be 
addressed  are  possible  loss  of  aircraft- 
supplied  electrical  power,  aircraft 
supplied  data,  failure  modes, 
environmental  effects  including 
lightning  strikes  and  high  intensity 
radiated  fields  (HIRF)  and  software 
design. 

The  FAA  finds  that  under  the 
provisions  of  §  21.18  of  the  FAR, 
additional  safety  standards  must  be 
applied  to  the  Hamilton  Standard 
electronic  propeller  control  for  Model 
247F  propellers  to  demonstrate  that  it  is 
capable  of  acceptable  operation. 

Type  Certification  Basis 

Under  the  provisions  of  §21.17  of  the 
FAR,  Hamilton  Standard  must  show 
that  the  Model  247F  propeller  meets  the 
requirements  of  the  applicable 
regulations  in  effect  on  the  date  of  the 
application.  Those  FAR's  are  §  21.21 
and  part  35,  effective  February  1,  1965. 
as  amended. 

The  Administrator  finds  that  the 
applicable  airworthiness  regulations  in 
part  35.  as  amended,  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  247F  propeller.  Therefore, 
the  Administrator  proposes  special 
conditions  under  the  provisions  of 
§  21.16  to  establish  a  level  of  safety 
equivalent  to  that  established  in  the 
regulations. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49  of  the 
FAR's  after  public  notice  and 
opportunity  for  comment,  as  required  by 
§§  11.28  and  11.29(b),  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §21. 101(b)(2). 

Novel  or  Unusual  Design  Features 

Because  of  the  unusual  design 
features  of  the  Hamilton  Standard  247F 
propeller  with  electronic  propeller  and 
pitch  control,  the  FAA  proposes  special 
conditions  under  §  21.16  of  the  FAR. 

Conclusion 

This  action  affects  only  the  Hamilton 
Standard  Model  247F  propeller  with  a 
new  system  of  electronic  propeller  and 
pitch  control.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 


manufacturer  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
propeller. 

List  of  Subiects  in  14  CFR  Part  35 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  authority  citation  for  these 
special  conditions  continues  to  read  as 
follows: 

Authority:  49  U.S.C  App.  1354(a),  1421, 
1423;  49  U.S.C.  106(g);  and  14  CFR  11.49  and 
21.16. 

The  Proposed  Special  Conditions 

Accordingly,  the  FAA  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  the 
Hamilton  Standard  247F  Model 
propeller  with  electronic  propeller  and 
pitch  control  system. 

Considering  that  electronic  propeller 
and  pitch  controls  introduce  potential 
failures  that  can  result  in  unsafe 
conditions,  the  following  special 
conditions  are  proposed: 

(a)  Each  propeller  and  pitch  control 
system  which  relies  on  electrical  and 
electronic  means  for  normal  operation 
must: 

(1)  Be  designed  and  constructed  so 
that  any  failure  or  malfunction  of 
aircraft-supplied  power  or  data  will  not 
result  in  an  unacceptable  change  in 
propeller  pitch  setting  or  prevent 
continued  safe  operation  of  the 
propeller. 

(2)  Be  designed  and  constructed  so 
that  no  single  failure  or  malfunction,  or 
probable  combination  of  failures  of 
electrical  or  electronic  components  of 
the  propeller  control  system,  result  in 
an  unsafe  condition. 

(3)  Be  tested  to  its  environmental 
limits  including  transients  (variations) 
caused  by  lightning  and  high  intensity 
radiated  fields  (HIRF)  and  demonstrate 
no  adverse  effects  on  the  control  system 
operation  and  performance  or  resultant 
damage.  These  tests  shall  include,  but 
not  be  limited  to,  the  following: 

(i)  Lightning  strikes,  such  as  multiple- 
stroke  and  multiple-burst 

(ii)  Pin-injected  tests  to  appropriate 
wave  forms  and  levels 

(iii)  HIRF  susceptibility  tests 

(4)  Be  demonstrated  by  analysis/tests 
that  associated  software  is  designed  and 
implemented  to  prevent  errors  that 
would  result  in  an  unacceptable  change 
in  propeller  pitch  or  an  unsafe 
condition. 

(5)  Be  designed  and  constructed  so 
that  a  failure  or  malfunction  of  electrical 
or  electronic  components  in  the 
propeller  control  system  will  not 
prevent  safe  operation  of  any  remaining 
propeller  that  is  installed  on  the  aircraft. 


Issued  in  Burlington,  Massachusetts,  on 
October  27, 1994. 

Jay  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  94-27291  Filed  11-2-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  54, 312,  314, 320, 330, 
601. 807,  812, 814,  and  860 

[t>ocket  No.  93N-0445] 

Financial  Disclosure  by  Clinical 
Investigators;  Correction 

AGENCY:  Food  and  Drug  Adminis:tration. 
HHS. 

ACTION:  Proposed  rule;  correction. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
proposed  rule  that  appeared  in  the 
Federal  Register  of  September  22,  1994 
(59  FR  48708).  The  document  proposed 
to  require  that  the  sponsor  of  any  drug, 
biological  product,  or  device  submit 
certain  information  concerning  the 
compensation  to,  and  financial  interests 
of,  any  clinical  investigator  conducting 
clinical  studies  to  determine  whether 
that  product  meets  the  marketing 
requirements  specified  by  the  agency. 
The  document  was  published  with  an 
error.  This  document  corrects  that  error. 

DATES:  Written  comments  on  or  before 
December  21,  1994.  The  agency  is 
proposing  that  any  final  rule  that  may 
issue  based  on  this  proposed  rule 
become  effective  6  months  after  the  date 
of  its  publication  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
S.  Ensign,  Office  of  Health  Affairs 
(HFY-22),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20852,  301-443-1382. 

In  FR  Doc.  94-23414.  appearing  on 
page  48708  in  the  Federal  Register  of 
Thursday,  September  22,  1994,  the 
following  correction  is  made: 

§54.4    [Corrected] 

On  page  48717,  in  §  54.4  Disclosure 
requirements,  in  the  first  column,  in 
paragraph  (a),  in  the  last  line,  the  phrase 
"(a)(2)  of  this  section"  is  corrected  to 
read  "(a)(3)  of  this  section." 
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Dated  Octobar  28. 19»4. 
William  ICHiibbvd. 
Interim  Deputy  Commissmnerfor  Miey. 
IFR  Doc.  94-27316:  Filed  tl-2-M:  t:4i  ma] 
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21  CFR  Part  182 
(DoctetNaaOH-0361] 

Thiodlproplonic  Actd  and  DUauryl 
Thlodlpropionata;  Propo— d  Ramoval 
of  QRAS  Statua;  Withdrawal  of 
Propoaad  RiHa 

AQCNCV:  Food  and  Drug  Administration. 
HHS. 

ACnoM:  Proposed  rule:  withdrawal. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
its  prof>osal  to  remove  thiodi  propionic 
acid  and  dilauryl  thiodipropionate  from 
the  list  of  direct  human  food  ingredients 
that  are  generally  recognized  as  safe 
(GRAS).  FDA  proposed  to  remove  these 
substances  because  it  had  not,  at  that 
time,  received  any  reports  that  these 
substances  were  in  use  as  direct  human 
food  ingredients.  The  agency  is 
withdrawing  the  proposal  because  of  a 
report  that  these  substances  are  being 
directly  used  in  food. 
FOM  FURTHER  IWFORIIATWW  CONTACT:  F. 
Owen  Fields,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-207),  Food  and 
Drue  Administration.  200  C  St.  SW.. 
Washington.  DC  20204.  202-254-9528. 
SUPPLEMCNTARY  MFORMATION: 
Thiodi  propionic  acid  and  dilauryl 
thiodipropionate  are  listed  in 
§§  182.3109  and  182.3280  (21  CFR 
182.3109  and  182.3280),  as  GRAS  for 
direct  food  use  as  chemical 
preservatives  at  levels  not  exceeding 
0.02  percent  of  the  fat  or  oil  content. 
Thiodipropionic  acid  and  dilauryl 
thiodipropionate  are  listed  in  §  181.24 
(21  CFR  181.24)  as  prior-sanctioned 
ingredients  for  use  as  antioxidants  in 
food-packaging  material,  and  are 
permitted  for  use  as  antioxidants  in 
§  175.300  ResinouM  and  polymeric 
coatings  (21  CFR  175.300).  In  addition, 
indirect  use  of  thiodipropionic  acid  is 
listed  in  §  178.2010  Antioxidants  and/or 
stabilizers  for  pofymen  (21  CFR 
178.2010). 

In  the  Federal  Register  of  August  13. 
1982  (47  FR  35240).  FDA  propoeed  to 
remove  thiodipropionic  add  and 
dilauryl  thiodipropionate  from  the  list 
of  direct  human  food  ingredients  (hat 
are  GRAS.  FDA  stated  that  it  was 
proposing  to  t»k»  this  action  because 
FDA  bad  not.  at  thai  time,  received  any 
reports  that  tbaea  substances  ware  in 
use  as  direct  human  food  ingredients. 


FDA  received  three  comments  in 
response  to  its  proposal.  All  three 
comments  opposed  the  removal  of  these 
substances  from  the  list  of  direct  human 
food  ingredients  that  are  GRAS.  One  of 
the  comments  contained  information  on 
the  direct  use  of  these  ingredients  in 
food.  In  addition,  two  of  the  comments 
expressed  concern  that  removing  these 
compounds  from  the  list  of  direct  GRAS 
ingredients  would  cause  confusion 
about  the  GRAS  or  prior^sanctioned 
status  of  these  substances  for  indirect 
uses.  Finally,  two  of  the  comments 
stated  that  the  fact  that  the  agency  had 
not  received  any  reports  of  these 
substances  being  used  in  food  was  not 
an  adequate  reason  to  remove  them  from 
the  list  of  direct  food  ingredients  that 
are  GRAS. 

FDA  has  considered  all  of  these 
comments.  In  view  of  the  comment  that 
these  substances  are  being  directly  used 
in  food,  we  have  concluded  that  the 
orginal  basis  for  the  agency's  proposal  to 
remove  these  substances  from  the  GRAS 
list  is  not  valid.  FDA  also  wrishes  to 
clarify  that  its  proposal  to  remove  these 
substances  from  the  list  of  direct  human 
food  ingredients  that  are  GRAS  would 
not  have  affected  their  allowed  indirect 
uses  under  §S  175.300, 178.2010.  or 
181.24,  as  suggested  by  two  of  the 
comments. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  301 
et  seq.),  the  agency  announces  that  it  is 
withdrawing  the  proposal  that  it 
published  in  the  Federal  Rag^sr  of 
August  13. 1982  (47  FR  35240).  to 
remove  thiodipropicDic  acid  and 
dilauryl  thiodipropionate  bom  the  Hst 
of  direct  human  food  ingredimits  that 
are  GRAS. 

Dated:  October  24. 1994. 
WilUaa  K.  Hubbard. 

Interim  Deputy  Commiuioner  for  Policy. 
IFR  Doc  94-27315;  Filed  11-2-94;  8:45  am] 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[KY-4M»-6106b;  FRL-SOM-«| 

Approval  and  Promulgation  Of 
Implamaniatton  Plana  and  Daaignabon 
of  Araaa  for  Air  Quality  Planmng 
Purpoaaa;  Commonwaalth  of  Kantucky 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 


revision  submitted  by  the 
Commonwealth  of  Kentucky  through 
the  Natxval  Resources  and 
Environmental  Protection  Cabinet 
approving  the  redesignation  to 
attainment  and  maintenance  plan  of  the 
Owensboro  and  Edmonson  County  areas 
because  they  meet  the  maintenance  plan 
and  redesignation  requirements.  EPA 
also  proposes  to  approve  the  1990 
baseline  emissions  inventory  of  the  two 
areas.  In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  Commonwealth's  SIP  revision  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  revision  amendment 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  that  direct  final  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  s  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  iKit  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  December  5, 1994. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Scott 
Southwick.  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  dociunents 
relative  to  this  action  are  available  for 
public  inspection  during  normal 
business  hoius  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  houra 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  IV.  Air  Programs  Brancii.  345 
Courtland  Street  NE..  Atlanta.  GA 
30365. 

Commonwealth  of  Kentucky.  Natural 
Resources  and  Environmental 
Protection  Cabinet.  Department  fpr 
Environmental  Protection.  Division  for 
Air  Quality,  803  Schenkel  Lane. 
Frankfort.  KY  40601. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Southwick  of  the  EPA  Region  IV 
Air  Programs  Branch  at  (404)  347-3555 
extension  4207  and  at  the  above 
address. 

SUPRLBfCNTARY  MFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 


Dated:  September  20, 1994. 
Patrick  M.  Tobin, 

Acting  Fegional  Administrator. 

IFR  Doc.  94-27072  Filed  11-2-94;  8;45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

Federal  Motor  Vehicle  Safety 
Standards:  Brake  Hoses  and  Motor 
Vehicle  Brake  Fluids;  Termination  of 
Rulemaking 

AQENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Termination  of  rulemaking. 

SUMMARY:  This  document  terminates  a 
rulemaking  proceeding  that  commenced 
in  March  1985  when  NHTSA  granted  a 
petition  for  rulemaking  from  the  United 
States  Army  Tank-Automotive 
Command.  The  petition  requested  that 
NHTSA  amend  Standard  No.  106,  Brake 
Hoses,  to  require  brake  hose 
compatibility  with  a  brake  fluid  with 
DOT  5  characteristics,  and  amend 
Standard  No.  116,  Motor  Vehicle  Brake 
Fluids,  to  require  compatibility  of  DOT 
3,  EXDT  4,  and  DOT  5  test  fluids  with 
elastomeric  seals  and  cups  in  hydraulic 
brake  system  master  and  wheel 
cylinders.  After  receiving  further 
information  from  the  petitioner  and 
after  reviewing  its  own  data  base, 
NHTSA  has  concluded  there  is  no  safety 
need  to  amend  the  standards. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chris  Tinto,  Office  of  Vehicle  Safety 
Standards,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington.  D.C.  20590.  Mr. 
Tinto's  telephone  number  is  (202)  366- 
5229. 

SUPPLEMENTARY  INFORMATION: 

Background  and  Grant  of  Petition 

On  March  20.  1985,  NHTSA 
published  a  Federal  Register  document 
(50  FR  11213)  granting  a  petition  for 
rulemaking  submitted  by  the  United 
States  Army  Tank-Automotive 
Command  (ATAC),  to  amend  Federal 
Motor  Vehicle  Safety  Standards  Nos. 
106,  Brake  Hoses,  and  116,  Motor 
Vehicle  Brake  Fluids.  The  petitioner 
requested  NHTSA  to  expand  the 
number  and  type  of  "referee  materials" 
used  to  test  samples  of  brake  hose 
(Standard  No.  106)  and  brake  fluid 
(Standard  No.  116)  for  compliance  with 
the  requirements  of  those  standards. 


Referee  materials  are  used  in  the  test 
procedures  of  Standards  Nos.  106  and 
116  to  represent  typical  fluids  and 
components  that  are  present  in  real- 
world  brake  systems.  The  referee 
materials  are  combined  with  the  test 
sample  of  brake  hose  or  fluid  to 
determine  the  compatibility  of  the 
referee  material  and  the  test  sample.  At 
the  time  the  petition  was  filed,  Standard 
No.  106  referenced  a  referee  material 
called  RM-l  SAE  Compatibility  Fluid  to 
test  hydraulic  brake  hose  and  hose 
assemblies.'  Standard  No.  116  also 
referenced  RM-l  SAE  Compatibility 
Fluid  to  test  samples  of  DOT  3,  DOT  4, 
and  DOT  5  brake  fluid.  In  addition. 
Standard  No.  1 16  referenced  another 
referee  material,  "SAE  referee  cups" 
made  of  styrene  butadiene  rubber  (SBR), 
to  test  the  compatibility  of  test  samples 
of  DOT  3,  DOT  4,  and  DOT  5  brake  fluid 
with  the  material.  In  all  cases  involving 
the  use  of  referee  materials,  the  referee 
materials  are  combined  with  the  test 
sample  of  hose  or  fluid  to  see  the  effect 
of  the  combination.  For  example,  in 
Standard  No.  116's  test  evaluating  the 
effect  of  brake  fluid  on  cups  (S5.1.12), 
the  referee  SBR  cups  are  immersed  in 
the  test  fluid,  heated,  then  examined  for 
disintegration,  hardness  changes  and 
diametrical  changes. 

ATAC  requested  that  Standard  Nos. 
106  and  116  be  amended  in  two  primary 
ways.  First,  the  petitioner  suggested  that 
Standard  No.  106  be  amended  to  require 
brake  hose  compatibility  with  a  fluid 
with  DOT  5  (silicone)  brake  fluid 
characteristics.  ATAC  stated  that  the 
U.S.  Army  adopted  DOT  5  silicone 
brake  fluid  as  its  standard  operating 
fluid  for  its  motor  vehicles  with 
hydraulic  brake  systems.  After  replacing 
the  brake  fluid  with  DOT  5  fluid  in 
some  of  its  vehicles,  the  Army  had 
operational  problems  with  aftermarket 
procured  hydraulic  brake  system 
components.  The  Army  believed  it  had 
traced  the  problem  to  excessive  swelling 
of  elastomeric  seals  and  cups  within  the 
hydraulic  brake  system  master  cylinder. 
The  swelling  appeared  to  be  caused  by 
incompatibility  problems  between  the 
DOT  5  brake  fluid  and  brake  system 
components  made  of  rubber.  Since 
Standard  No.  106  does  not  test  brake 
hose  and  hose  assemblies  with  a  referee 
material  brake  fluid  representing  DOT  5 
(silicone)  fluid,  ATAC  suggested 
amending  Standard  No.  106  to  require 


■  In  1986.  Standards  No.  106  and  116  were 
amended  to  replace  RM-l  SAE  compatibility  fluid 
wiA  RM-66-03  fluid.  (See  51  FH  16694.)  In  October 
1992.  NHTSA  published  a  notice  of  proposed 
rulemaking  to  update  the  referee  fluid  to  RM-66- 
04.  effective  fanuary  1. 1995.  as  RM-66-03  is  no 
longer. readily  available.  (See  57  FR  49162.) 


brake  hose  compatibility  with  a  silicone 
fluid. 

Second,  ATAC  suggested  that 
Standard  No.  116  be  amended  to  require 
that  master  and  wheel  cylinder  cups 
made  of  ethylene  propylene  diene 
monomer  rubber  (EPDM)  be  compatible 
with  a  DOT  3.  IX)T  4  and  EXDT  5  brake 
fluid  referee  material,  and  to  include 
specifications  for  these  EPDM  and  other 
rubber  components.  The  tests  in 
Standard  No.  116  that  measure  the  effect 
of  brake  fluid  with  rubber  are  nm  with 
SAE  referee  material  SBR  cups  only. 
ATAC  believed  that  the  aftermarket 
EPDM  brake  system  components  it 
encountered  were  incompatible  with  the 
DOT  5  brake  fluid  in  its  vehicles 

The  agency  believed  that  the  issues 
raised  by  ATAC  warranted  further 
consideration.  Thus,  NHTSA  granted 
ATAC's  petition. 

Rationale  for  Termination 

Subsequent  to  its  petition,  ATAC 
provided  further  information  to  NHTSA 
indicating  that  its  problem  had  been 
resolved.  Tests  conducted  by  the  Army 
at  Fort  Belvoir,  Virginia,  imphed  that 
there  was  some  confusion  as  to  what 
actually  caused  the  problem  in  the 
braking  systems  of  the  vehicles  in 
question.  Nevertheless,  ATAC  informed 
NHTSA  that  it  solved  its  problem  by 
using  only  military  specification  (MIL 
spec)  brake  components  and  brake  fluid 
in  ATAC  vehicles.  ATAC  indicated  that 
EPDM  and  SBR  components  that  met 
the  Army's  MIL-C-14055,  'Cup, 
Hydraulic  Brake  Actuating  Cylinder. 
Synthetic  Rubber"  specification  perform 
satisfactorily  with  silicone  brake  fluid. 
ATAC  further  indicated  that  if  MIL  spec 
MIL-<^14055  were  used  for  parts 
procurement,  it  would  avoid  any 
problems  of  component  deterioration  in 
the  future. 

NHTSA  supplemented  this 
information  with  data  for  non-military 
motor  vehicles.  NHTSA  believed  that  if 
brake  fluid  compatibility  problems 
similar  to  those  experienced  by  ATAC 
were  occurring  in  non-military  vehicles, 
the  public  would  have  reported  some  of 
these  incidents  to  NHTSA's  Auto  Safety 
Hotline.  The  Hotline  is  a  comprehensive 
database  that  encompasses  over  250,000 
consumer  calls,  dating  back  to  1981, 
relating  to  vehicle  and  component 
performance  and  complaints. 
Approximately  35,000  of  these  calls  are 
about  brake-related  performance. 
NHTSA  conducted  a  database  search  for 
all  complaints  relating  to  brake  fluid  in 
passenger  cars,  light  trucks,  buses  and 
heavy  trucks,  and  found  no  evidence  of 
a  safety  problem.  The  agency  found  only 
17  complaints  that  referred  to  "brake 
fluid"  as  the  basis  for  the  complaint. 


UMI 
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The  maiority  of  the  complaints  referred 
to  contamination  problems  (water,  fuel, 
and  other  fhiid  intrusion  into  the  brake 
fluid). 

Moreover,  approximately  8  of  the  17 
complaints  concerned  vehicles  that  had 
traveled  fewer  than  SO.OOO  miles. 
Because  of  their  relatively  low  mileage, 
NHTSA  does  not  believe  these  vehicles 
had  anything  other  than  the  original 
brake  fluid  in  them.  Given  the 
preponderance  of  vehicles 
manufactured  with  DOT  3  fluid  over 
vehicles  manufactiired  with  DOT  5 
fluid,  the  agency  believes  the  original 
brake  fluid  in  the  vehicles  in  question 
was  DOT  3  fluid,  not  DOT  5  fluid.  There 
was  one  complaint  referring  to  a 
problem  with  "silicone"  brake  fluid  and 
brake  system  components,  involving  an 
antique  faguar  car  and  a  certain  brand 
of  silicone  fluid.  A  single  complaint  in 
a  database  as  encompassing  as  the 
Hotline  complaint  file  does  not  indicate 
the  possible  existence  of  a  significant 
safety  problem. 

In  conclusion,  there  is  no  evidence  of 
a  safety  problem  regarding  the 
compatibility  of  silicone  fluid  and  brake 
system  comf>onents.  NHTSA  believes 
that  if  there  were  a  safety  problem  with 
brake  fluid  and  component 
compatibility,  evidence  of  the  problem 
would  have  appeared  in  the  ten  years 
since  ATAC's  petition  was  received  by 
NHTSA.  No  such  evidence  has 
manifested.  Accordingly,  the  agency  is 
terminating  this  rulemaking  action. 

Authority.  49  U.S.C  322.  30111.  30115. 
30117  and  30166:  delegation  of  authority  at 
49CFR1.50. 

Issued  on:  October  27. 1994. 
Barry  Fcirica. 

Associate  Administrator  for  Rulemaking. 
jFR  Dor  94-27261  Piled  11-2-94;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFRPart32 

RIN  1018-AC93 

Opening  of  Humboldt  Bay  National 
Wildlife  Refuge  to  Sport  Fishing 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  proposes  to  open 
Humboldt  Bay  National  Wildlife  Refuge 
in  California  to  spori  fishing  and 
proposes  pertinent  refuge-specific 
regulations  for  such  activity.  The 


Service  has  determined  that  such  use 
will  be  compwtible  with  the  purposes  for 
which  the  refuge  was  established.  The 
Service  has  fuither  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  sound 
wildlife  management,  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  resource. 
DATES:  Comments  may  be  submitted  on 
or  before  December  5, 1994. 
A00AE88ES:  Assistant  Director— Refuges 
and  Wildlife.  U.S.  Hsh  and  WildUfe 
Service,  1849  C  Street.  NW.  MS  670 
ARLSQ.  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.,  at  the  address 
above;  Telephone:  703-358-1744. 
SUPPt^MENTARV  MFOAMATKM:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  Uie 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  th^  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be. in  the  public  interest.  This 
rulemaking  proposes  to  open  Humboldt 
Bay  National  Wildlife  Refuge  in  Loleta, 
California,  to  sport  fishing. 

Request  for  Comments 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
30-day  comment  period  is  specified  in 
order  to  facilitate  public  input. 
Accordingly,  interested  persons  may 
submit  written  comments  concerning 
this  proposed  rule  to  the  p>erson  listed 
above  under  the  heading  AOORESSES.  All 
substantive  comments  will  be  reviewed 
and  considered. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd).  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically.  Section  4(d)(lMA) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  WildUfe  Refuge 
System  (Refuge  System)  for  any 


purpose,  including  but  not  limited  to 
hunting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  piuposes  for  which 
each  re^ge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  pubUc  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  pxuposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  and  allowing 
recreational  uses  not  directly  related  to 
the  purposes  and  functions  for  which  an 
area  was  established,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

Opening  Package 

In  preparation  for  this  opening,  the 
refuge  unit  has  included  in  its 
"openings  package"  for  Regional  review 
and  approval  from  the  Washington 
Office  the  following  documents:  a 
fishing  plan;  an  environmental 
assessment;  a  compatibiUty 
determination;  a  Finding  of  No 
Significant  hnpact  (FONSI);  a  Section  7 
evaluation  or  statement,  pursuant  to  the 
Endangered  Species  Act.  that  this 
opening  will  have  no  effect  on  a  Usted 
species  or  critical  habitat;  a  letter  of 
concurrence  from  the  affected  States; 
and  refuge-specific  regulations  to 
administer  the  fishing  program.  From  a 
review  of  the  totality  of  these 
documents,  the  Secretary  has 
determined  that  the  opening  of 
Humboldt  Bay  National  Wildlife  Refuge 
to  sport  fishing  is  compatible  with  the 
principles  of  sound  wildUfe 
management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  this  opening  for  sport 
fishing  is  compatible  and  consistent 
with  the  primary  purposes  for  which  the 
refuge  was  established,  and  that  funds 
are  available  to  administer  the 
programs.  A  brief  description  of  the 
hunting  program  is  as  follows: 

Humboldt  Bay  National  Wildlife  Refuge 

Humboldt  Bay  National  Wildlife 
Refuge  was  established  by  authority  of 
the  Migratory  Bird  Conservation  Act  of 
February  18.  1929  (45  Stat.  1222),  as 
amended,  and  the  Migratory  Bird 
Hunting  and  Conservation  Stamp  Act  of 
March  16, 1934,  as  amended.  The  refuge 
is  a  part  of  the  San  Ftandsco  Bay 
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National  Wildlife  Refuge  Complex,  but 
has  a  full-time  project  leader  and  staff. 
The  purposes  of  the  refuge  are  (1)  for 
use  as  an  inviolate  sanctuary,  or  for  any 
other  management  purpose,  for 
migratory  birds;  (2)  for  suitable 
Incidental  fish  and  wildlife-oriented 
recreational  development;  (3)  the 
protection  of  natural  resources;  and  (4) 
conservation  of  endangered  species  or 
threatened  species. 

Humboldt  Bay  is  situated  280  miles 
north  of  San  Francisco  and  85  mi|^s 
south  of  the  Oregon  border.  Humboldt 
Bay  lies  on  a  narrow  coastal  plain.  It  is 
a  natural  land-locked  harbor  Vj  to  4 
miles  wide  and  14  miles  long,  separated 
from  the  ocean  by  well-developed 
coastal  dunes  and  a  sand  beach. 
Humboldt  Bay  is  a  vital  link  in  the 
coastal  section  of  the  Pacific  Flyway  for 
migratory  waterfowl,  shorebirds,  and 
other  waterfoirds. 

Sport  fishing  in  Humboldt  Bay  is  a 
popular  form  of  recreation.  Well 
established  fisheries  for  perch,  smelt, 
salmon,  rockfish.  crabs  and  clams 
provide  for  local  enthusiasts  as  well  as 
tourists.  Declines  in  salmon  stocks  on 
the  north  coast  have  resulted  in  sharply 
reduced  seasons  and  shifts  in  fishing 
effort  to  other  species.  Fisheries  gaining 
rapidly  in  popularity  are  dungeness  crab 
{Cancer  magister),  leopard  shark 
ITriakis  semifasciata],  California  halibut 
[Paralichthys  califomicus),  and  various 
clams.  Sport  fishing  within  the  bay 
accounts  for  more  than  30,000  angler- 
days  each  year.  Most  of  the  fishing  in 
South  Humboldt  Bay  occurs  on  the 
South  Jetty  and  at  Buhne's  Point. 

Public  sj>ort  fishing  will  be  permitted 
on  navigable  waters  of  Humboldt  Bay 
that  fall  within  the  existing  refuge 
boundary.  Most  fishing  in  Humboldt 
Bay  will  occur  from  boats  on  the 
navigai'ie  waters.  Fishing  will  also  be 
permitted  from  the  outer  levee  of 
Hookton  Slough,  west  of  the  designated 
parking  lot.  The  non-tidally  influenced 
areas  (levees  and  seasonal  wetlands) 
will  be  closed  to  fishing  to  provide 
disturbance-free  resting  and  foraging 
areas  for  migratory  birds.  Anglers  will 
be  monitored  on  an  opportunistic  basis 
to  determine  if  any  wildlife  disturbance 
is  occurring.  Fishing  will  be  permitted 
within  the  framework  of  applicable 
State  and  Federal  regulations.  The 
California  Department  of  Fish  and  Game 
will  be  consulted  if  any  changes  are 
planned  in  the  refuge  fishing  program. 

Opening  the  refuge  to  sport  fishing 
has  been  found  to  be  compatible  in  a 
separate  compatibility  determination. 
This  determination  noted  time  and  zone 
restrictions.  A  Section  7  evaluation 
pursuant  to  the  Endangered  Species  Act 
was  conducted,  and  it  was  determined 
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that  the  proposed  action  would  not 
adversely  affect  any  Federally  listed  or 
proposed  for  listing  threatened  or 
endangered  species  or  their  critical 
habitats.  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  an 
environmental  assessment  was  made 
and  a  Finding  of  No  Significant  Impact 
(FONSI)  was  made  regarding  the  fishing 
program.  Numerous  contacts  were  made 
throughout  the  area  of  the  refuge 
soliciting  comments  on  the  proposed 
fishing  plan.  The  California  Department 
of  Fish  and  Game  concurs  and  fully 
.supports  the  regulated  sport  fishing 
proeram  proposed  at  the  refuge. 

The  Service  has  determined  that  there 
would  be  sufficient  funds  to  administer 
the  proposed  hunt  pursuant  to  the 
requirements  of  the  Refuge  Recreation 
Act.  The  cost  of  establishing  and 
managing  the  fishing  program  will  be 
minimal,  and  will  consist  primarily  of 
posting  and  maintaining  "Public 
Fishing  Area"  signs  and  including 
fishing  information  in  the  refuge 
brochure.  There  are  necessary  funds 
within  the  annual  budget  of  the  San 
Francisco  Bay  National  WildUfe  Refuge 
Complex  for  this  work.  There  will  be  no 
facilities  developed  or  managed 
specifically  for  the  use  of  anglers. 

Paperwork  Reduction  Ad 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  V.SXZ.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer.  U.S.  Fish 
and  Wildlife  Ser\'ice,  1849  C  Street, 
NW,  MS  224  ARLSa  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Wa.shington,  DC 
20503. 

Economic  E£fect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 


addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictionsj.  This 
proposed  rule  would  have  minimal 
effect  on  such  entities. 

Federalism 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C  4332(2)(C)),  an  environmental 
assessment  has  been  prepared  for  this 
opening.  Based  upon  the  Environmental 
Assessments,  the  Service  issued  a 
Finding  of  No  Significant  Impact  with 
respect  to  the  opening.  A  Section  7 
evaluation  was  prepared  pursuant  to  the 
Endangered  Species  Act  with  a  finding 
that  this  action  would  have  no  effect  on 
any  identified  threatened  or  endangered 
species. 

Primary  Author:  Duncan  L.  Brown,  Esq.. 
Division  of  Refuges,  VS.  Fish  and  Wiidliie 
.Service,  Washington.  DC,  is  the  primary 
author  of  this  rulemaking  document. 

List  of  Subjecto  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
Wildlife  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  set  forth  below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301: 16  U.S.C  4K0k, 
664,  668dd,  andriSi. 

2.  Section  32.24  California  is 
amended  by  adding  text  to  paragraph  D. 
of  Humboldt  Bay  National  Wildlife 
Refuge  to  read  as  follows: 

$32.24    California. 


Humbokh  Bay  NatioBal  Wildlife  Ktfuge 


UMI 
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D.  Sport  Fishing.  Fishing  is  pennitted  on 
designated  areas  of  the  rahige  subject  to  the 
following  conditions: 

1.  Fishing  from  the  designated  shoreline 
trail  along  Hookton  Slough  is  permitted 
during  daylight  hours  only. 

2.  Only  the  use  of  pole  and  line  or  rod  and 
reel  is  permitted  from  the  Hookton  Slough 
Shoreline  trail  fishing  area. 

•         •         •         •         • 

Dated:  October  15. 1994. 
George  T.  Fraaptoa.  |r.. 

Assistant  Secretary  for  Fiah  and  Wildlife  and 

Parks. 

|FR  Doc.  94-27284  Filed  11-2-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  675 
p.D.  092694A] 
RIN  064A-AF02 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  IslaiHto  Area;  Corraction 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION;  Proposed  rule;  correction. 

summary:  This  docimient  contains 
corrections  to  proposed  regulations  (I.D. 
092694A).  published  Monday,  October 
17, 1994.  The  proposed  rule  would 
implement  Amendment  21a  to  the 
Fishery  Management  Plan  for  the 
GroundBsh  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  management  area, 
and  would  prohibit  the  use  of  trawl  gear 
in  specified  areas  surrounding  the 
Pribilof  Islands. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  D.  Chappell.  301-713-2341. 
SUPPLEMENTARY  INFORMATION:  On 
October  17, 1994  (59  FR  52277).  NMFS 
published  a  proposed  rule  to  implement 
Amendment  21a  to  the  Fishery 
Management  Plan  for  the  Groimdfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands.  The  action  proposes  to  prohibit 
the  use  of  trawl  gear  in  specified  areas 
of  the  excliisive  economic  zone 
surrounding  the  Pribilof  Islands. 
Comments  on  the  proposed  rule  must  be 
submitted  by  November  28,  1994.  In  the 
preamble  to  the  proposed  rule  in  the 
third  coliunn  of  page  52278,  the 


geographic  coordinates  of  the  area 
around  the  Pribilof  Islands  are  correctly 
described.  However,  in  the  regulatory 
language  in  the  third  column  of  page 
52279,  the  last  geographic  position, 
which  would  add  a  straight  line  closing 
the  circuit  of  the  Pribilof  Islands  and 
complete  a  description  of  the  closed 
area,  was  inadvertently  omitted. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  17. 1994  (59  FR  52277)  of  the 
proposed  regulations  (I.D.  092694A), 
which  were  the  subject  of  FR  Doc.  94- 
25616.  is  corrected  as  follows: 

Se75.22    [Corrected] 

On  page  52279,  in  the  third  column, 
§675.22(1)  is  corrected  by  adding  at  the 
end  of  the  latitude  column,  the 
coordinates  "57*57.0'  N."  and  at  the  end 
of  the  longitude  column  the  coordinates 
•'168''30.0'W." 

Dated:  October  28. 1994. 
Charles  Kamella. 

Acting  Deputy  Assistant  Administrator  for 
Fisheries.  National  Marine  Fisheries. 
IFR  Doc  94-27223  Filed  11-2-94;  8:45  ami 
eilUNO  COOE  3610-22-W 


Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
put)lic.  Notices  of  heanngs  arxj  investigatrons, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxj  agertcy 
■  statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forms  Under  Review  by  Office  of 
Management  ar>d  Budget 

O.tober  28, 1994. 

The  Department  of  Agriculture  has 
.submitted  to  OMB  for  review  the 
-  following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
(xillection;  (2)  Title  of  the  information 
collection;  (3)  Form  numbeKs).  if 
applicable;  (4)  How  often  the 
information  is  requested;  (5)  VVho  will 
be  required  or  asked  to  report;  (6)  An 
estimate  of  the  number  of  responses;  (7) 
An  estimate  of  the  total  number  of  hours 
needed  to  provide  the  information;  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  documents  may  be  obtained 
from:  Department  Clearance  Officer, 
USDA,  OIRM,  Room  404-VV  Admin. 
Bldg  ,  Washington,  DC  20250,  (202) 
690-2118. 

Extension 

•  Agricultural  Stabilization  and 
Conservation  Service 

7  CFR  1423.1  Processed  Commodities 

Standards 
CCC-560.  55,  33.  33A,  34,«34-l.  29,  29- 

1,  29-2,  29-3.  56,  56-1,  .56-2,  KC- 

140,  269A 
Recordkeeping;  On  occasion;  Annually 
Businesses  or  other  for-profit;  Small 

businesses  or  organizations;  13.955 
.  responses;  16,784  hours 
Barry  Klein  (202)  720-4647 

•  Agricultural  Marketing  Service 
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Marketing  Agreement  for  Domestically 

Produced  Peanuts — No.  146 
FV-121,  FV-122,  FV-123,  and  FV-123A 
Recordkeeping;  On  occasion;  Weekly; 

Monthly;  Annually 
Farms;  Businesses  or  other  for-profit; 

Small  businesses  or  organizations; 

9.698  responses;  2.417  hours 
James  B.  Wendland  (202)  720-2170 


^T    Reinstatement 


•  Agricultural  Stabilization  and 

Conservation  Service 
7  CFR  780  Appeal  Regulations 
ASCS-19 
On  occasion 

Farm;  50,000  responses;  100,000  hours 
Carolyn  Burchett  (202)  720-5533 
Larry  K.  RobersoB, 

Deputy  Departmental  Clearance  Officer.. 
IFR  Doc.  94-27234  Filed  11-2-94;  8:45  am) 
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Forest  Service 

Bear  Valley  Ski  Area  Expansion, 
Stanislaus  National  Forest,  Alpine 
County,  CA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  intent  to  prepare 
environmental  impact  statement,  delay 
in  filing  final  environmental  impact 
statement. 

SUMMARY:  The  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement  for  the  expansion  of  the  Mt. 
Reba  Ski  Area  was  published  in  the 
Federal  Register  on  Friday,  October  30. 
1981.  46  FR  53734.  A  Revised  Notice  of 
Intent  setting  new  dates  for  the  release 
of  the  draft  environmental  impact 
statement  (DEIS)  and  the  final 
environmental  impact  statement  (FEIS) 
was  published  in  the  Federal  Register 
on  Thursday.  September  23. 1982.  47  FR 
42011.  Another  Revised  Notice  of  Intent 
setting  new  dates  for  the  relea.se  of  the 
draft  environmental  impact  statement 
(DEIS)  and  the  final  environmental 
impact  statement  (FEIS)  was  published 
in  the  Federal  Register  on  Friday.  July 
7.  1989.  54  FR  28704. 

The  scoping  process  included 
numerous  public  meetings  and  Forest 
Service  interdisciplinary  team  analysis. 
The  DEIS  was  released  on  December  20. 
1990.  Five  alternatives  were  identified, 
including  a  No  Action  Alternative,  a 
Full  Development  Alternative,  and  a 
Preferred  Alternative  which  would 


authorize  a  450  acre  expansion.  The 
primary  issues  addressed  include 
transportation  system,  parking,  and 
local  community  services  effects.  The 
decision  to  be  made  is  to  select  an 
Alternative  or  modify  an  Altemative(s) 
in  response  to  the  ski  area  expansion 
proposal.  The  comment  period  for  the 
DEIS  ended  March  4,  1991.  hi  June  of 
1991,  a  change  of  ownership  of  the 
permitted  facilities  occurred  and  a  new 
Special  Use  Permit  was  issued  to  the 
Bear  Valley  Ski  Company. 

Due  to  planning  priorities  on  the 
Forest,  and  in  order  for  the  new  Bear 
Valley  Ski  Company  to  have  time  to 
evaluate  the  expansion  proposal,  the 
expansion  planning  project  was  put 
aside  until  the  fall  of  1992.  During  the 
latter  part  of  1992  and  eariy  1993,  the 
planning  process  was  once  again  put  on 
hold  when  the  Forest  Service  was 
developing  a  policy  and  program  to 
address  management  of  spotted  owl 
habitat  in  California.  In  the  summer  of 
1993,  the  Forest  Service  made  a 
decision  that  any  spotted  owl  potential 
habitat  would  be  evaluated  prior  to  final 
approval  of  actual  habitat  disturbing 
activity.  This  cleared  the  continuation 
of  the  planning  process. 

The  estimated  date  for  filing  the  FEIS 
is  August.  1994. 

FOff  FURTHER  INFORMATION  CONTACT: 
Patricia  Clarey,  Recreation  Officer. 
Calaveras  Ranger  District.  P.O.  Box  500, 
Hathaway  Pines,  CA  95233.  Phone  (209) 
795-1381. 

Responsible  O^icial:  Jan  Wold,  Forest 
Supervisor,  Stanislaus  National  Forest, 
19777  Greenley  Road.  Sonora,  CA 
95370. 

Dated:  .S.'ptc'mb«!r  15, 1994. 
Ian  Wold, 
Forest  Supervisor. 
IFR  Doc  94-27206  Filed  11-2-94;  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agertcy:  Patent  and  Trademark  Offic* 
(PTO). 


UMI 
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Title:  Secrecy/License  to  Export. 

Agency  Approval  Number:  0651- 
(K)34. 

Type  of  Request:  Reinstatement  of  a 
previously  approved  collection  for 
whictithe  approval  has  expired. 

Burden:  1.020  hours. 

Number  of  Respondents:  1 .957. 

A\'g  Hours  Per  Response:  0.5212 
minutes. 

Needs  and  Uses:  In  order  to  apply  for 
a  patent  in  a  foreign  country  for  a  U.S. 
patented  invention  that  aflects  our 
national  interest,  approval  from 
appropriate  US.  officials  must  be 
obtained.  Various  means  may  be  used  to 
obtain  this  approval,  such  as  recision  of 
a  secrecy  order  or  a  modification 
thereto.  This  collection  also  contains 
information  relating  to  petitions  to 
obtain  a  license  to  export  such 
inventions. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
farms,  businesses  or  other  for-profit 
institutions.  Federal  agencies  or 
employees,  non-profit  institutions,  and 
small  businesses  or  organizations. 

Frequency:  When  petitioning  for 
consideration. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein. 
(202) 395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer.  (202)  482- 
3271.  Department  of  Commerce,  room 
5312.  14th  and  Constitution  Avenue. 
NW.  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez.  OMB  Desk  Officer, 
room  10201.  New  Executive  Office 
Building.  Washington.  DC  20503. 

Dated:  October  31. 1994. 
GwaldTadw. 

Departmental  Forms  Cleamnce  Officer.  Office 

of  Management  and  Organization. 

IFR  Doc.  94-2730»  Filed  1 1-2-94:  8:45  ami 
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Bureau  of  the  Cansua 

(DoclMt  No.  941004-4304] 

Annual  Surveys  in  Manufacturing  Area 

AQENCV:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  In  conformity  with  Title  13. 
United  States  Code.  Sections  131. 182. 
224.  and  225. 1  have  determined  that 
annual  data  to  be  derived  from  the 


surveys  listed  below  are  needed  to  aid 
the  efficient  performance  of  essential 
governmental  functions  and  have 
significant  application  to  the  needs  of 
the  public  and  industry.  The  data 
derived  from  these  surveys,  most  of 
which  have  been  conducted  for  many 
years,  are  not  publicly  available  from 
nongovernmental  or  other  governmental 
sources. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Govoni,  Manufacturing  and 
Construction  Division.  Bureau  of  the 
Census.  Washington.  DC  20233.  on  (301) 
763-5850. 

SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  is  authorized  to  take 
surveys  necessary  to  furnish  current 
data  on  the  subjects  covered  by  the 
major  censuses  authorized  by  Title  13. 
United  States  Code.  These  surveys  will 
provide  continuing  and  timely  national 
statistical  data  on  manufacturing  for  the 
period  between  economic  censuses.  The 
next  economic  censuses  will  be 
conducted  for  1997.  The  data  collected 
in  these  surveys  will  be  within  the 
general  ^ope  and  nature  of  those , 
inquiries  covered  in  the  economic 
censuses. 

Annual  Current  Industrial  Reports 

Most  of  the  following  commodity  or 
product  surveys  provide  data  on 
shipments  or  production:  some  provide 
data  on  stocks,  unfilled  orders,  orders 
booked,  consumption,  and  so  forth. 
Reports  will  be  required  of  all  or  a 
sample  of  establishments  engaged  in  the 
production  of  the  items  covered  by  the 
following  list  of  sur\'eys. 

These  suneys  have  been  approved  by 
the  Office  of  Management  and  Budget 
(OMB)  under  OMB  control  numbers 
0607-0392. 0607-0395.  0607-0476. 
0607-0560.  0607-0625.  and  0607-0650 
in  accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511.  as 
amended. 

MA22F— Yam  Production 
MA22K— Knit  Fabric  Production 
MA22Q— Carpets  and  Rugs 
MA23D — Gloves  and  Mittens 
MA24T— Lumber  Production  and  Mill 

Stocks 
MA28A — Inorganic  Chemicals 
MA28B — Inorganic  Fertilizer  Materials 

and  Related  Products 
MA28C— Industrial  Gases 
MA28F— Paint  and  Allied  Products 
MA28G — Pharmaceutical  Preparations. 

except  Biologicals 
MA3 1  A— Footwear 
MA32C— Refractories 
MA32E — Consumer.  Scientific. 

Technical,  and  Industrial  Glassware 
MAS  3 A — Ferrous  Castings 
N4A33B--Steel  Mill  Products 


MA33E — Nonferrous  Castings 
MA33L— Insulated  Wire  and  Cable 
MA34K — Steel  Shipping  Drums  and 

Pails 
MA35A — Farm  Machinery  and  Lawn 

and  Garden  Equipment 
MA35D — Construction  Machinery 
MA35F — Mining  Machinery  and 

Mineral  Processing  Equipment 
MA35I — Selected  Industrial  Air 

Pollution  Control  Equipment 
MA35L — Internal  Combustion  Engines 
MA35M — Air-conditioning  and 

Re  frigeratioa  Equipment 
MA35N— Fluid  Power  Products 
MA35P — Pumps  and  Compressors 
MA35Q— Antifriction  Bearings 
MA35R — Computers  and  Office  and 

Accounting  Machines 
MA36A — Switchgear.  Switchboard 

Apparatus,  Relays,  and  Industrial 

Controls 
MA36E — Electric  Housewares  and  Fans 
MA36F — Major  Household  Appliances 
MA36H — Motors  and  Generators 
MA36K — Wiring  Devices  and  Supplies 
MA36M — Consumer  Electronics 
MA36P — Communication  Equipment 
MA36Q — Semiconductors  and  Printed 

Circuit  Boards 
MA37D — Aerospace  Orders 
MA38B — Selected  Instruments  and 

Related  Products 
MA38R — Electromedical  Equipment 

The  following  list  of  surveys 
represents  annual  counterparts  of 
monthly  and  quarterly  surveys  and  will 
cover  only  those  establishments  that  are 
not  canvassed  or  do  not  report  in  the 
more  frequent  surveys.  Accordingly, 
there  will  be  no  duplication  in 
reporting.  The  content  of  these  annual 
reports  will  be  identical  with  that  of  the 
monthly  and  quarterly  reports. 
M20A— Flour  Milling  Products 
MQ22D — Consumption  on  the  Woolen 

System  and  Worsted  Combing 
MQ23A — Apparel  (short  form) 
MQ23X — Sheets.  Pillowcases,  and 

Towels 
MQ32A— Flat  Glass 
MQ32D — Clay  Construction  Products 
M32G — Glass  Containers 
M33D — Aluminum  Producers  and 

Importers 
M33) — Inventories  of  Steel  Producing 

Mills 
MQ34E— Plumbing  Fixtures 
MQ36B — Electric  Lamps 
MQ36C — Fluorescent  Lamp  Ballasts 
M37G — New  complete  Aircraft  and 

Aircraft  Engines,  except  Military 
M37L— Truck  Trailers 

Annual  Survey  of  Manufacturers 

The  Annual  Sur\-ey  of  Manufacturers 
collects  industry  statistics  such  as  total 
value  of  shipments,  employment. 


payroll,  workers  hours,  capital 
expenditures,  cost  of  materials 
consumed,  supplemental  labor  costs, 
and  so  forth.  This  survey,  while 
conducted  on  a  sample  basis,  covers  all 
manufacturing  industries,  including* 
data  on  plants  under  construction  but 
not  vet  in  operation. 

This  survey  has  been  approved  by  the 
OMB  under  OMB  control  number  0607- 
0449  in  accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511.  as 
amended. 

Annual  Survey  of  Plant  Capacity 
Utilization 

The  Survey  of  Plant  Capacity 
Utilization  is  designed  to  measure  the 
use  of  industrial  capacity.  The  survey 
collects  information  on  actual  output 
and  estimates  of  potential  output  in 
terms  of  value  of  production.  These  data 
are  the  basis  for  calculating  rates  of 
utilization  of  full  production  capability 
and  use  of  production  capability  under 
national  emergency  conditions. 

This  survey  nas  been  approved  by  the 
OMB  under  OMB  control  number  0607- 
0175  in  accordance  with  the  Paperwork 
Reduction  Act.  Public  Law  96-511.  as 
amended. 

Annual  Survey  of  Research  and 
Development 

A  survey  of  research  and  development 
(R&D)  activities  is  conducted.  The  major 
data  obtained  in  this  survey  include 
total  R&D  expenditures  by  source  of 
funds,  the  number  of  scientists  and 
engineers  employed,  the  amounts  spent 
for  pollution  abatement  and  energy 
R&D,  and  for  comparative  purposes,  the 
total  net  sales  and  receipts  and  the  total 
employment  of  the  company. 

This  survey  has  been  approved  by  the 
OMB  under  OMB  control  number  3145- 
0027  in  accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-511.  as 
amended. 

Annual  Survey  of  Pollution  Abatement 
Costs  and  Expenditures 

The  Annual  Survey  of  Pollution 
Abatement  Costs  and  Expenditures  is 
designed  to  collect  from  manufacturers 
the  total  expenditures  by  industry  and 
geographic  area  to  abate  pollutant 
emissions.  The  survey  covers  current 
operating  costs  and  capital  expenditures 
to  abate  air  and  water  pollution  and 
solid  waste.  This  survey  also  will  obtain 
the  costs  recovered  from  abatement 
activities.  A  supplemental  data 
collection  covers  capital  expenditures  to 
abate  air  and  water  pollution  and  solid 
waste  in  petroleum,  electric  utility,  and 
mining  industries. 

This  survey  has  been  approved  by  the 
OMB  under  OMB  control  number  0607- 


0176  in  accordance  with  the  Paperwork 
Reduction  Act,  Public  Law  96-51 1 ,  as 
amended. 

Conclusion 

I  have,  therefore,  directed  that  these 
annual  surveys  be  conducted  for  the 
purpose  of  collecting  the  data  as 
described. 

Dated:  October  26, 1994. 
Harry  A.Sc«rr, 

Acting  Director.  Bureau  of  the  Census. 
(FR  Doc.  94-27276:  Filed  11-2-94:  8:45  ami 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications;  Shrevepon,  LA 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Notice. 


SUMMARY:  In  accordance  with  Executive 
Order  11625  and  15  U.S.C.  1512.  the 
Minority  Business  Development  Agency 
(MBDA)  is  soliciting  competitive 
applications  for  its  Shreveport. 
Louisiana  Minority  Business 
Development  Center  (MBDC). 

The  purpose  of  the  MBDC  Program  is 
to  provide  business  development 
services  to  the  minority  business 
community  to  help  establish  and 
maintain  viable  minority  businesses.  To 
this  end.  MBDA  funds  organizations  to 
identify  and  coordinate  public  and 
private  sector  resources  on  behalf  of 
minority  individuals  and  firms;  to  offer 
a  full  range  of  client  services  to  minority 
entrepreneurs;  and  to  serve  as  a  conduit 
of  information  and  assistance  regarding 
minority  business.  The  MBIX  will 
provide  service  in  the  Shreveport, 
Louisiana  Area.  The  award  number  of 
the  MBDC  will  be  06-10-95004-01. 
DATES:  The  closing  date  for  applications 
is  December  5, 1994.  Applications  must 
be  received  in  the  Dallas  Regional  Office 
on  or  before  December  5. 1994.  A  pre- 
application  conference  will  be  held  on 
November  17,  1994,  at  10:00  a.m.,  at  the 
Dallas  Regional  Office,  1100  Commerce 
Street.  Room  7B23,  Dallas,  Texas  75242. 
ADDRESSES:  U.S.  Department  of 
Commerce,  Minority  Business 
Development  Agency,  Dallas  Regional 
Office,  1100  Commerce  Street,  Room 
7B23,  Dallas,  Texas  75242. 
FOR  FURTHER  INFORMATION  CONTACT: 
Demetrice  Jenkins  at  (214)  767-«001. 
SUPPLEMENTARY  INFORMATION: 
Contingent  upon  the  availability  of 
Federal  funds,  the  cost  of  performance 
for  the  first  budget  period  (13  months) 
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from  March  1, 1995  to  March  31, 1996. 
is  estimated  at  $198,971.  The  total 
Federal  amount  is  $169,125  and  is 
composed  of  $165,000  plus  the  Audit 
Fee  amount  of  $4,125.  The  application 
must  include  a  minimum  cost  share  of 
15%,  $29,846  in  non-federal  (cost- 
sharing)  contributions  for  a  total  proje<n 
cost  of  $198,971.  Cost-sharing 
contributions  may  be  in  the  form  of 
cash,  client  fees,  third  party  in-kind 
contributions,  non-cash  applicant 
contributions  or  combinations  thereof. 

The  funding  instrument  for  this 
project  will  be  a  cooperative  agreement. 
■    Competition  is  open  to  individuals, 
non-profit  and  for-profit  organizations, 
state  and  local  governments,  American 
Indian  tribes  and  educational 
institutions. 

Applications  will  be  evaluated  on  the 
following  criteria:  the  knowledge, 
background  and/or  capabilities  of  the 
firm  and  its  staff  in  addressing  the  needs 
of  the  business  community  in  general 
and,  specifically,  the  special  needs  of 
minority  businesses,  individuals  and 
organizations  (45  points),  the  resources 
available  to  the  firm  in  providing 
business  development  services  (10 
points);  the  firm's  approach  (techniques 
and  methodologies)  to  performing  the 
work  requirements  included  in  the 
application  (25  points);  and  the  firms 
estimated  cost  for  providing  such 
assistance  (20  points).  An  application 
must  receive  at  least  70%  of  the  points 
assigned  to  each  evaluation  criteria 
category  to  be  considered 
programmatically  acceptable  and 
responsive.  Those  applications 
determined  to  be  acceptable  and 
responsive  will  then  be  evaluated  by  the 
Director  of  MBDA.  Final  award 
selections  shall  be  based  on  the  number 
of  points  received,  the  demonstrated 
responsibility  of  the  applicant,  and  the 
determination  of  those  likely  to  further 
the  purpose  of  the  MBDA  program. 
Negative  audit  findings  and 
recommendations  and  unsatisfactory 
performance  under  prior  Federal  awards 
may  result  in  an  appUcation  not  being 
considered  for  award.  The  applicant 
with  the  highest  point  score  will  not 
necessarily  receive  the  award. 

The  MBDC  shall  be  required  to 
contribute  at  least  15%  of  the  total 
project  cost  through  non-Federal 
contributions.  To  assist  in  this  effort,  the 
MBDC  may  charge  client  fees  for 
services  rendered.  Fees  may  range  from 
$10  to  $60  per  hour  based  on  the  gross 
receipts  of  the  client's  business. 

Anticipated  processing  time  of  this 
award  is  120  days.  Executive  order 
12372.  "Intergovernmental  Review  of 
Federal  Programs,"  is  not  applicable  to 
this  program.  Federal  funds  for  this 
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project  include  andit  fiinds  for  non-CPA 
recipients.  In  event  thet  •  C7A  firm 
wins  the  cooipetition.  the  funds 
allocated  for  audits  are  not  applicable. 
Questions  concerning  the  preceding 
information  can  be  answered  by  the 
contact  person  indicated  above,  and 
copies  of  application  kits  and  applicable 
regulations  can  be  obtained  at  the  above 
addraea.  The  collection  of  information 
requiiements  for  this  proiect  have  bean 
approved  by  the  Office  of  ManagMMnt 
and  Budget  (OMB)  and  assigned  OMB 
control  nuniiwr  0640-0006. 

Awards  under  this  program  stiall  be 
subject  to  all  Federal  laws,  and  Federal 
and  Departmental  regulations,  policies, 
and  procedures  applicable  to  Federal 
nnancial  assistance  awards. 

Pre-Award  Casts 

Applicants  are  hereby  notified  that  if 
they  incur  any  cocts  prior  to  an  award 
being  made,  tnay  do  so  solely  at  their 
own  risk  of  not  being  reimbursed  by  the 
CovamnWPt.  Notwithstanding  any 
verbal  assurance  that  an  applicant  may 
have  received,  there  is  no  obligation  on 
the  part  of  the  Department  of  Commerce 
to  cover  pre-award  costs. 

Outstanding  Account  Receivable 

No  award  of  Federal  fund.s  shall  be 
made  to  in  applicant  who  has  an 
outstanding  delinquent  Federal  debt 
until  either  the  delinquent  account  is 
paid  in  full,  repayment  schedule  is 
established  and  at  least  oaa  paymeot  is 
received,  or  other  arrangemants 
satisfactory  to  the  Department  of 
Commerce  are  made. 

Name  Check  Policy 

All  non-profit  and  for-profit 
applicants  ore  subject  to  a  name  check 
review  process.  Name  checks  are 
intended  to  reveal  if  any  key  individuals 
associated  with  the  applicant  have  been 
convicted  of  or  are  presently  facing 
criminal  charges  such  as  fraud,  theft, 
perjury  or  other  matters  which 
significantiy  reflect  on  the  applicant's 
management  honesty  or  financial 
integrity. 

Award  Termination 

The  Departmental  Grants  Officer  may 
terminals  any  grant/cooperative 
agrsamsBt  in  whole  or  in  part  at  any 
time  before  the  dale  of  completion 
whenever  it  is  determined  that  the 
award  recipient  has  failed  to  comply 
with  the  conditions  of  the  grant/ 
cooperative  agreement.  Examples  of 
some  at  the  conditions  which  can  cause 
termination  are  failure  to  meet  cost-_ 
sharing  requiretnants;  unsatisfactory 
parfofiMaoB  of  the  MBDC  work 
requirMnsnti,  and  reporting  inaccurate 


or  inflated  claims  of  client  assistance. 
Such  inaccurate  or  inflated  claims  may 
be  deemed  illegal  and  punishable  by 
law. 

False  Statements 

A  fitlse  statement  on  an  application 
for  Federal  financial  assiirtance  is 
grounds  for  denial  or  termination  of 
funds,  and  grounds  for  possible 
punishment  by  a  fine  or  imprisonment 
as  provided  in  18  U.S.C.  1001. 

PriaMry  Applicant  CertificatkNis 

All  primary  applicants  must  submit  a 
completed  Form  CD-511. 
"Certifications  Regarding  Debarment. 
Suspension  and  Other  Responsibility 
Matters:  Drug-Free  Workplace 
Requirements  and  Lobbying." 

Nonprocurement  Debarmeat  and 
Suspension 

Prospective  participants  (as  defined  at 
15  CFR  Part  26.  Section  105)  are  subject 
to  15  CFR  Part  26.  "Nonprocurement 
DebarnMot  and  Suspension"  and  the 
related  section  of  the  certification  form 
prescribed  above  applies. 

Drug-Free  IVorkplaoa 

Grantees  (as  defined  at  15  CFR  Part 
26.  Section  605)  are  subiect  to  15  CFR 
Part  26.  Subpart  F.  "Govemmentwide 
Requirements  for  Drug-Free  Workplace 
(Grants)"  and  the  related  section  of  the 
certification  form  prescribed  above 
applies. 

Anti-Lobby  iag 

Persons  (as  defined  at  15  CFR  Part  28. 
Section  105)  are  subject  to  the  lobbying 
provisions  of  31  U.SC  1352, 
"Limitation  on  use  of  appropriated 
funds  to  influence  certain  Federal 
contracting  and  financial  transactions," 
and  the  lobbying  section  of  the 
certification  form  prescribed  above 
applies  to  appiications/bids  for  grants, 
cooperative  agreements,  and  contracts 
for  more  than  SlOO.000,  and  loans  and 
loan  guarantees  for  more  than  $150,000 
or  the  single  family  maximum  mortgage 
limit  for  affected  programs,  whichever  is 
greater. 

Anti-Lebbying  Dtsclosures 

Any  applicant  that  has  paid  or  will 
pay  for  lobbying  using  any  funds  must 
submit  an  SF-LLL,  "Disclosure  of 
Lobbying  Activities."  as  required  under 
15  CFR  Part  28.  Appendix  B. 

Lower  Tier  Certificatiaas 

Redpiants  shall  require  applications/ 
bidders  for  subgrants.  contracts, 
subcontracts,  or  other  lower  tier  covered 
transactions  at  any  tier  under  the  a«rard 
to  submit,  if  applicable,  a  completed 


Form  CD-512.  "Certifications  Regarding 
Debarment,  Suspension.  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transactions  and  Lobbying" 
and  disclosure  form,  SF-LLL, 
"Disclosure  of  Lobbying  Activities." 
Form  CD-512  is  intended  for  the  use  of 
recipients  and  should  not  be  transmitted 
to  DOC.  SF-LLL  submitted  by  any  tier 
recipient  or  subrecipient  should  be 
submitted  to  DOC  in  accordance  with 
the  instructions  contained  in  the  award 
document. 

Buy  American-Made  Equipment  or 
Products 

Applicants,  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121.  Sections  606  (a) 
and  (b). 

1 1 .800    Minority  Business  Development 

Center 

(Catalog  of  Federal  Domestic  Assistance) 

Dated:  October  28. 1994. 
Mel  A.  Jackson, 

Alternate  Federal  Register  Liaison  Officer. 
Minority  Business  Denlopment  Agency. 
jFR  Doc.  94-27243  Filed  11-2-94;  8:45  am) 
saAJNO  coot  3S«0-*«-«l 


National  Tatecomiminicationa  and 
Information  Administration 

Universal  Servica  and  Opan  Aocasa  to 
Talacommunicationa  and  Information 
Networks;  Electronic  Virtual  Public 
Conference;  Meetings 

AGENCY:  National  Telecommunications 

and  Information  Administration  (NTIAJ. 

Commerce. 

ACnOH:  Notice  of  Virtual  Public 

Conference  on  "Universal  Service  and 

Open  Access  to  Telecommunications 

and  Information  Networks." 

SUMMARY:  The  National 
Telecommunications  and  Information 
Administration  (NTIA)  and  the 
Universal  Service  Working  Group  of  the 
Information  Infrastructure  Task  Force 
(ITTF)  vnW  host  an  electronic  Virtual 
Conference  during  the  week  of 
November  14-18. 1994.  The  Virtual 
Conference  will  culminate  a  yeer-long 
effort  by  the  Clinton  Administration  to 
gather  information  and  opinions  about 
the  issues  of  universal  service  and  open 
access  with  respect  to 
telecommunications  and  information 
networks. 

The  Conference  is  part  of  the 
Administration's  initiative  to  promote 


the  development  of  a  National 
Information  Infrastructure  (Nil)  and 
Global  Information  Infrastructure  (GU). 
The  Administration's  report  entitled  the 
National  Information  Infrastructure: 
Agenda  for  Action,  released  on 
September  15.  1993,  describes  the 
benefits  of  networking  technology  and 
the  potential  for  using  the  Nil  to  create 
an  electronic  commons.  The  report 
includes  the  Administration's  goals  of 
extending  universal  service  to  the 
information  infrastructure  and  using  the 
Nil  to  conduct  government  business.  In 
addition,  the  Administration  will  be 
issuing  in  December,  the  Global 
Information  Infrastructure  Agenda  for 
Cooperation,  which  will  address 
universal  service  issues  in  the  global 
arena,  among  other  issues. 

The  Virtual  Conference  will  be 
conducted  entirely  through  electronic 
networks— using  the  Internet,  dial-up 
bulletin  board  access,  public 
information  service  providers,  and 
commercial  service  providers.  Although 
participants  may  use  their  own 
computers,  NTIA  and  the  Universal 
Service  Working  Group  seek  to  fecilitate 
nationwide  access  by  encouraging 
public  institutions  to  make  their 
computer  facilities  available  to  the 
public  during  the  week  of  the 
confereiice. 

Information  collected  during  this 
conference  and  previously  through  field 
hearings  will  assist  the  Administration's 
ongoing  policy  deliberations  and  may  be 
used  in  future  reports  on  universal 
service  and  open  access. 

How  the  Conference  Will  Be  Conducted 

During  the  week  of  November  14-18, 
1994,  NTIA  will  create  a  series  of 
electronic  discussion  groups  on  specific 
topics.  Each  topic  will  have  an  Internet 
mailing  list  and  USENET  newsgroup 
devoted  to  discussion  of  the  specific 
topics  and  hosted  by  an  expert  in  the 
field.  Any  comments  submitted  as  part 
of  this  electronic  discussion  will 
become  part  of  a  publicly  available 
electronic  archive.  Topics  to  be 
discussed  at  the  Virtual  Conference  are: 
—Redefining  Universal  Service  and 
Open  Access:  What  is  the  minimum 
"basket"  of  telecommunications  or 
information  services  or  capabilities 
that  all  Americans  should  be  able  to 
obtain  today?  Which  services  or 
capabilities,  if  any,  should  be 
available  to  all  Americans  on  an 
optional  basis?  What  is  the 
relationship  between  universal 
service  and  open  access? 
—Affordability  and  Availability:  Who 
lacks  telecommunications  services 
and  why?  Should  training  in  the  use 
of  more  advanced  network  services  be 
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available  to  all  who  wish  it?  Who 
should  pay  for  such  training?  How 
can  rural  concerns  and  inner  city 
concerns  best  be  accommodated 
under  a  new  universal  service 
concept?  How  can  government 
balance  the  need  for  universal  service 
with  the  benefits  of  a  competitive 
environment  for  the 
telecommunications  industry? 
—Intellectual  Property:  Does  the 
traditional  legal  framework  for 
intellectual  property  work  with  digital 
technology?  What  are  the  respective 
roles  of  the  government  and  the 
private  sector  in  determining  how 
authors  and  others  who  hold 
intellectual  property  rights  are 
reimbursed?  Does  the  current  legal 
framework  for  intellectual  property 
rights  help  or  hinder  accessibility  to 
telecommunications  and  information 
networks? 
—Privacy:  What  potential  is  there  for 
telecommunications  and  information 
networks  to  compromise  personal 
privacy?  To  what  extent  will 
perceptions  of  reduced  privacy  hinder 
widespread,  seamless  access  to 
telecommunications  and  information 
networks? 
—Interoperability:  What  is  the 
relationship  between  interoperability 
and  the  concepts  of  universal  service 
and  open  access?  What  are  the 
respective  roles  of  the  marketplace 
and  the  government  in  determining 
standards  and  protocols  for 
interoperability?  What  lessons  can  be 
learned  from  past  efforts  in  standards 
setting,  both  domestically  and 
internationally? 
— Universal  Service  and  Open  Access 
for  Individuals  with  Disabilities:  What 
is  the  current  state  of  access  to 
telecommimications  and  information 
services  for  the  disabled?  How  can 
such  services  help  the  disabled 
participate  more  fully  in  society? 
What  design  concepts  for  the  disabled 
are  transferable  to  all  users  to  improve 
overall  network  functionality? 
Participants  in  the  Virtual  Conference 
are  encouraged  to  review  the  following 
two  documents  recently  issued  by  NTIA 
and  to  comment  on  these  documents 
electronically  during  the  conference:  (1) 
Nil  Field  Hearings  on  Universal  Service 
and  Open  Access:  America  Speaks  Out, 
and  (2)  Notice  of  Inquiry  (NOI)  on 
Universal  Service  and  Open  Access 
Issues.  Comments  written  on  paper  in 
response  to  this  NOI  are  being  received 
by  NTIA  and  should  be  filed  on  or 
before  December  14, 1994,  to  receive 
full  consideration.  Both  documents 
already  are  available  through  NTIA's 
UTF  Gopher  Server  at  iitf.doc.gov,  dial 


in  to  (202)  501-1920,  and  NTIA's 
Bulletin  Board  Service  at  (202)  482- 
1199,  ntiabbs.ntia.doc.gov  (telnet, 
gopher  or  world-wide  web). 

Call  for  "Public  Access  Points" 

Libraries  and  universities,  as  well  as 
state  and  local  governments,  are 
encouraged  to  make  their  facilities 
available  to  the  public  during  the  week 
of  the  Conference.  Providing  these 
public  gateways  will  demon.strate  the 
power  of  networking  and  facilitate 
access  for  those  who  might  not 
otherwise  be  able  to  participate.  In  order 
to  register  as  a  site,  please  see  the 
contact  information  below. 
DATES:  The  Conference  will  start  at  9:00 
a.m.  Eastern  Standard  Time  (EST)  on 
November  14  and  conclude  at  11:59 
p.m.  EST  on  November  18, 1994.  During 
this  time  period,  the  conference  will  be 
open  for  comments  24  hours  a  day. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  assistance,  please  contact 
Charles  Franz  at  (202)  482-1835 
(cfranz@ntia.doc.gov).  For  general 
information,  or  to  receive  a  "Pubhc 
Access  Point"  registration  form,  please 
contact  Roanne  Robinson  at  (202)  482- 
1551  (rrobinson@ntia.doc.gov).  Fax 
inquiries  should  be  directed  to  (202) 
482-1635. 

Additional  information  about  the 
Virtual  Conference,  including 
instructions  on  how  to  join  a  topic,  may 
be  found  on  the  Conference  Gopher: 
gopher-virtconf.ntia.doc.gov.  This 
information  can  also  be  e-mailed 
directly  to  you;  send  a  message  to 
info@virtconf.ntia.docgov  and  you  will 
receive  an  automatic  reply. 

Dated:  October  31, 1994. 
Larry  Irving. 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
IFR  Doc.  94-27309  Filed  11-2-94;  8:45  ami 
SILUNQ  CODE  3S10-60-P 


Minority  Business  Oevalopment 
Agency 

Business  Development  Center 
Applications:  Shreveport,  LA 

AGENCY:  Minority  Business 
Development  Agency. 
ACTION:  Cancellation. 

SUMMARY:  The  Minority  Business 
Development  Agency  (MBDA)  is 
canceling  the  announcement  to  solicit 
competitive  applications  under  its 
Minority  Business  Development  Center 
(MBDC)  Program  to  operate  the 
Shreveport,  Louisiana  MBDC.  This 
solicitation  was  originally  published  in 
the  Federal  Re^er,  Wednesday. 
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January  26.  1994.  and  later  publish«d 
Wednesday.  March  30. 1994.  59  FR 
14837. 

1 1 .800    Minority  BusinaM  Dtvelopmeat 
-Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  October  28. 1994. 
Mai  A.  ladoao. 

Alternate  Federal  Register  Liaisoi\  Officer. 
Minority  Business  Development  Agency. 
jFR  Doc.  94-27242  Filed  11-2-94:  8:45  am) 
WLLNO  COOT  ano-ai-m 


COMMrrTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  In 
ttte  Arab  Republic  of  Egypt 

()<tober27.  1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECnvc  DATE:  October  31. 1994. 
FOA  FURTHER  INFORMATION  CONTACT: 
Jennifer  Aidrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Auliiorily:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
AgricuHuril  Act  of  1956.  as  amended  (7 
U.S.Q  1854). 

The  current  limit  for  Categories  340/ 
640  is  being  increased  by  application  of 
swing  and  special  shif),  reducing  the 
current  limits  for  Categories  338/339 
and  Categories  225  and  314  in  the 
Fabric  Group  to  account  for  the 
increases.  The  adjusted  level  for 
Categories  340/640  also  includes  an 
increase  for  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29.  1993).  Also 
see  58  FR  55046.  published  on  October 
25. 1993. 


The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  and  the  Memorandum  of 
Understanding  dated  April  29,  1994.  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implemetttation 
of  Textile  Agreements. 

Commiltee  lor  the  Implemaalatioa  of  Textile 

A^raenieiits 

October  27. 1994. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner.  This  directive 
amends,  but  does  aot  cancel,  the  directive 
issued  to  you  oa'Oclobar  19. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton.  «rool  and 
man-made  fiber  textile  products,  produced  or 
manufoctuied  in  the  Arab  Republic  of  Egypt 
and  exported  during  the  tMielve-roonth 
period  beginni^oa  January  1. 1994  and 
extending  throng  Dacamber  31. 1994. 

Effective  on  October  31. 1994,  you  are 
directed  to  adjust  the  limits  kx  the  following 
categories,  pursuant  to  the  currant  bilateral 
agreement  and  the  Memorandum  of 
UnderstandiJig  dated  April  29. 1994  between 
the  Governments  of  the  United  States  and  the 
Arab  Republic  of  Eg)'pt: 


Category 

AfJiuBtediinwt' 

Levels  not  in  a 

group 

t 

338/339 

1,808.550'dozen. 

340/640  

1.113.600  dozen. 

FatXK  Group 

218-220.  224-227. 

76,146.629  square  me- 

313-317 end  326. 

ters. 

as  a  group 

SutXevels  m  the 

group 

225  

17.169.075  square  me> 

tars. 

314 

17.538.615  aquaie  me- 

ters. 

'The  kmits  hawe  not  tieen  adjusted  to  ac- 
count for  any  imports  exponed  after  December 

31.  1993. 

The  Committee  fr>r  the  implementation  of 
Textile  Agreements  has  determined  that 
these  actkxH  fall  within  the  foreign  affitrs 
exception  to  the  rulemaking  provisions  of  5 
use.  SSafaNl) 

Sincerely. 
Rita  D.  Hayes. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc  94-27246:  Filed  11-2-94;  8:45  ami 


Adjustment  of  Import  Umita  for  Certain 
Cotton  and  Man  Made  Fiber  Textiles 
and  TextUe  Producta  Produced  or 
Manufactured  in  Malaysia 

October  28. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  October  31. 1994. 
FOR  FURTHER  U^RMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6712.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPt.EMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  19S6.  as  amended  (7 
U.S.C  1854). 

The  current  limit  for  Category  326  is 
being  increased  by  application  of  swing, 
reducing  the  limit  for  Category  225  to 
account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993):  Also 
see  58  FR  65580.  published  on 
December  15,  1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
their  provisions. 
Rita  D.  Haye*. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Inplenentation  of  Textile 
Agreements 
October  28. 1994. 
Commissioner  of  Custom.s. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  9,  1993,  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  inports  of  certain  cotton,  traol  and 
man-made  fiber  textiles  and  textile  products 
and  silk  bleod  and  other  vijgeteble  fiber 


appareT.  produced  or  manufactured  in 
Malaysia  and  exported  durfng  the  twelve-, 
month  period  which  began  on  January  1, 
1994  and  exten<^  through  December  31, 
1994. 

E&ctive  on  October  31, 1994,  you  are 
directed  to  amend  the  directive  dated 
December  9, 1993.  to  adjust  the  limits  fiar  the 
following  categories,  as  provided  under  the 
terms  of  th«  Memorandum  of  Understanding 
dated  August  26.  1992  between  the 
Governments  of  the  United  .States  and 
Malsvsia: 


Category 

At^usted  twetve-moitth 

imil' 

Subleveb  in  the 
Fatxic  Group 
225  ._ 

326 _„      ... 

25,607,093  square  me- 
ters. 

3.807.26O  square  me- 
ters. 

'The  Imito  have  not  been  ac^usted  to  ac- 
counl  for  any  imports  esported  alter  December 
31,  1993. 

TLe  Committee  for  the  Implementation  of 
Textile  Agreements  bas  determined  that 
these  actions  fall  within  the  foreign  afbtrs 
exc^Mion  to  the  lulemaknw  provisioiM  of  5 
U.SX.  S53(8K1). 

Sincerely, 

Rita  D.Hayes. 

Otaiman.  Committee  for  the  tmpkmenteticn 

of  TextUe  AgnememH. 

IFR  Doc.  94-27245;  Piled  lt-2-»«;  6:45  n^ 
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Ad^ntment  oi  Import  UmflB  for  Certain 
Cotton,  Man-Mads  Fiber.  Silk  Blend 
and  Other  Veget^)le  FUser  Textfl^ 
Products  Produced  or  Manufactured  in 
the  United  Arab  Emirales 

October  27, 19»4. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  rji5^y>fns  adjusting 
limits. 

EFFECTIVE  BATE:  November  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallariu),  Intematimial  Trade 
Speciahst,  OfBce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
4202)  482-4212.  For  infonnaUon  on  the 
quota  status  of  these  Umits,  leiar  to  the 
Qtiota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  od 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLfMENTARY  INFORMATION: 

AuHMrity:  Executive  Order  116S1  of  March 
3,  T972,  as  amended;  aectioa  204  of  the 
Agricultural  Act  of  1956,  aa  amended  (7 
IJ.S.C  1854J. 


The  current  limits  for  certain 
categories  are  being  adjusted  for  swing. 
In  addition,  Category  369-S  is  being 
increased  for  carryforward.  As  a  result, 
the  limits  for  Categories  334/634, 335/ 
635/835  and  363,  which  are  currently 
filled,  will  re-open.  The  limits  for 
Categories  369-S  and  369-0  will 
remain  closed. 

A  description  of  the  textile  and 
apparel  categories  in  terras  of  HTS 
numbers  is  available  in  the 
jCORRELATlON:  Textile  and  Apparel 
Categories  with  the  Harmcmized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993).  Also 
see  59  FR  2827.  published  on  January 
19,  1994. 

The  letter  to  the  Commissiona-  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implenient  all 
of  the  provisicms  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
KilaD.  Hayes. 

Chairmon.  CMimtiaeefartbetMpieateataticn 

of  Textile  Agreements. 

>  far  atelwflMntiiBuef  Textile 


October  27, 19M. 
Conunissloaer  of  Customs. 
Department  of  the  Tieoewy,  MbdkMMftw.  DC 
20229. 

Dear  Coramjssioner  This  directive 
amends,  b«t  does  sot  cancel,  the  directive 
issued  to  ym  OB  January  14. 1M4.  by  the 

Chairman,  Committee  for  the  hnplemeBtation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  sifk  Mend  and  other  vegetable 
fiber  textile  products,  produced  or 
manufactured  in  the  United  Arab  Emirates 
and  exported  during  varioua  periods, 
including  March  1. 1993  through  December 
31, 1994  (Categories  226/313J,  October  28, 

1993  through  December  31,  1P94  (Categories 
326,  335/635/835  and  369-S)  and  January  1, 

1994  through  December  31, 1994. 
Effective  on  November  4, 1994,  you  are 

directed  to  anend  the  dinctive  dated  Janaary 
14, 1994  to  adjust  the  limits  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  Slates  and  the 
United  Arab  Emirate*: 


Category 

A(%isted  level  ^ 

226/313 

326  .-„     .„     .      .„ 

334«34  

335«36«36 

-'«i/fi.«it 
352  ..... 

3,271,645  square  me- 
ters. 

1,979.177  square  me- 
ters. 

2t2.09e  doren. 

171,529  dOTen. 

162,607  dozen. 

136^3  doeea 

5,600,000  numbers. 

3<» 

Category 

Adiusted  level* 

847 

152.956  dozea 

'The  limits  have  rwt  been  adjusted  to  ac- 
count tor  any  wnports  exported  atJer  February 
28,  1993  (Categories  226/313),  October  27 
1993  (Categones  326,  335/635/835.  369-Si 
and  December  31,  1993. 

^Category  369-S:  only  HTS  nunOer 
6307.102005. 

3  Category  369-0:  a«  HTS  numbers  exceol 
6307. 1 0.2005  (Category  369-S).  ^^ 

The  Committee  tor  the  Implementatioo  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  afbin 
exception  to  the  rulemaking  provisioas  ef  5 
U.S.C.  553(a)(1). 

Sincerely, 
Rita  D.  Hayes. 

Chairman.  Coaunittee  for  the  Imptemeaoatimi 
of  Textile  Agieements. 
{FR  Doc  94-27244;  Filed  1 1-2-94;  8:45  ami 
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369-82 

36»-03 

647/648 


91.836  kilograms. 
S60J&40  kiiograflfts. 
304,005  dozen. 


COMSUMER  PRODUCT  SAFETY 
COMMISSIOH 

Notification  of  Proposed  CoHw:tton  of 
taformadon;  Structured  Group 
bttBrvfews  Regarding  the  Use  of  Bal^ 
Walkers  and  ttte  AcceptabiUty  of 
Alternate  Products 

AGENCr:  CoQstBiMr  fVoduct  Safety 

Commiaskin. 

ACTOt:  Notice. 

StnMlAftY:  fai  accaniance  with  the 
Paperwork  Reduction  Act  of  1981  (44 
U.S.C  Chapter  35),  the  Consumer 
Product  Safety  Commrssioa  has 
submitted  to  the  Office  of  BMlan^emeat 
and  Budget  a  request  for  approval  of  a 
proposed  collection  of  information  in 
the  form  of  a  series  of  structured 
interviews  of  parents  and  adult 
caretakers  of  young  children  concerning 
use  of  baby  walkers  and  the 
acceptability  of  altemative  products. 
The  requested  expiration  date  is  April  1, 
1995. 

A  baby  waHcer  is  a  device  that 
supports  a  cliild  so  that  the  child  can 
use  its  feet  to  move  about  before  or 
while  learning  to  walk.  Typically,  a 
baby  walker  consists  of  a  fabric  seat 
which  has  leg  openings  and  is  mounted 
to  a  rigid  plastic  deck.  The  deck  is 
attached  to  a  base  which  usually  is 
mounted  on  wheels  to  allow  mobility. 

Earlier  this  year,  the  Commissioa 
published  an  advance  notice  of 
proposed  rulemaking  to  aruiounce  that 
the  agency  is  considering  whether 
maadbtory  design,  performance,  or 
labeling  requirements  may  be  needed  to 
eliminate  risks  of  death  and  injuries  to 
young  children  associated  with  baby 
walkers.  In  1993,  an  estimated  25,000 


UMI 
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children  ware  treeted  in  emergency 
rooms  for  injuries  associated  with  baby 
walkers.  The  majority  of  these  injuries 
resulted  from  falls  down  stairs  or  steps. 

To  issue  a  mandatory  safety  rule  for 
baby  walkers,  the  Commission  is 
required  by  law  to  make  and  support 
findings  about  the  expected  effects  of 
the  rule  on  the  cost,  utility,  and 
availability  of  the  products  which 
would  be  subject  to  those  re<juirements. 

The  Commission  plans  to  mterview 
six  groups  of  approximately  12  persons 
each.  The  individuals  in  these  groups 
will  be  parents  or  adult  caretakers  of 
young  children.  The  participants  will  be 
asked  to  describe  their  perceptions  of 
the  benefits,  if  any.  and  disadvantages, 
if  any.  of  conventional  baby  walkers. 
Participants  will  also  be  asked  about  the 
acceptability  of  various  products  which 
might  be  substituted  for  conventional 
baby  walkers. 

The  Commission  will  use  this 
information  to  assess  the  utility  of  baby 
walkers  to  consumers:  to  determine  if 
mandatory  performance,  design,  or 
labeling  requirements  would  diminish 
the  utility  of  baby  walkers,  and  if  so.  to 
what  extent:  and  to  evaluate  consumer 
acceptance  of  alternatives  to  baby 
walkers. 

The  Commission  has  requested 
clearance  of  this  request  for  approval  of 
a  collection  of  information  within  30 
days  in  accordance  with  provisions  of 
regulations  implementing  the 
Paperwork  Reduction  Act  (5  CFR 
1320.18). 

Additional  Details  About  the  Request 
for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207. 

Tide  of  information  collection: 
Structured  Group  Interviews  Regarding 
the  Use  of  Baby  Walkers  and  the 
Acceptability  of  Alternate  Products. 

Type  of  request:  Approval  of  a  new 
plan. 

Frequency  of  collection:  One  time. 

General  aescription  of  respondents: 
Parents  and  adult  caretakers  of  young 
children. 

Totai  number  of  respondents:  69. 

Number  {^  responses  per  respondent: 
1. 

Hours  per  response:  2. 

Total  hours  for  all  respondents:  138. 

Comments:  Comments  about  this 
request  for  approval  of  a  collection  of 
information  should  be  addressed  to 
Donald  Arbuckle.  Desk  Officer.  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  ManageoMnt  and  Budget. 
Waahington.  DC  20503:  telephone  (202) 
395-7340.  Copies  of  ihe  request  for 


apiMOval  of  a  collection  of  information 
are  available  from  Francine  Shacter, 
Office  of  Planning  and  Evaluation. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207;  telephone  (301) 
504-0416.  extension  2245. 

This  is  not  a  proposal  to  which  44 
use  3S04(h)  is  applicable. 

Dated:  October  31. 1994. 
Sadye  E.  Dobb. 

Secretary.  Consumer  Product  Safety 

Commission. 

IFR  Doc.  94-27314  Filed  11-2-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  tt>e  Army 

Change  of  Address 

AGENCY:  Department  of  the  Army,  DOD. 


ACTION:  Public  notice. 


This  is  a  notice  to  the  general  public 
of  a  change  of  address  for  the  U.S.  Army 
Freedom  of  Information/Privacy  Act 
Office. 

Old  Address:  U.S.  Army  Information 
Systems  Command-Per.tagon.  (ASOK- 
OP-F).  Crystal  Square  No.  2,  Suite  201, 
1725  jeff^erson  Davis  Highway. 
Arlington,  VA  22202. 

New  Address:  U.S.  Army  Freedom  of 
Information/Privacy  Act  Office.  (SAIS- 
IDP-F/P),  Suite  201.  1725  Jefferson 
Davis  Highway,  Arlington.  VA  22202- 
4102.  This  change  is  effective 
immediately. 

FOn  FURTHER  INFORMATION  CONTACT:  Rose 
Marie  Christensen,  (703)  607-3452. 
telfax:  (703)  607-3450. 
Kenneth  L.  Denlon, 
Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  94-27205  Filed  11-2-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
Comput»r  Matching  Program;  Notice 

AGENCY:  Department  of  Education. 
ACTION:  Notice — Computer  matching 
between  the  Department  of  Education 
and  the  Department  of  Justice. 

Section  5301(a)(1)  of  the  Anti-Drug 
Abuse  Act  of  1988  (now  designated  as 
section  421(a)(1)  of  the  Controlled 
Substances  Act  (20  U.S.C.  862(a)(1)) 
includes  provisions  regarding  the 
judicial  denial  of  federal  benefits. 
Section  5301  authorizes  federal  and 
state  judges  to  deny  certain  federal 
benefits  (including  student  financial 
assistance  under  Title  IV  of  the  Higher 
Edocation  Act  of  1965,  as  amended)  to 


individuals  convicted  of  drug  trafficking 
or  possession. 

ui  order  to  ensure  that  Title  IV 
student  financial  assistance  is  not 
awarded  to  individuals  subject  to  denial 
of  benefits  under  court  orders  issued 
pursuant  to  section  5301,  the 
Department  of  Justice  and  the 
Department  of  Education  implemented  a 
computer  matching  program.  The 
current  computer  matching  agreement 
expired  on  September  5,  1994.  The 
Department  of  Education  must  continue 
to  obtain  from  the  Department  of  Justice 
identifying  information  regarding 
individuals  who  are  the  subject  of 
section  5301  denial  of  benefits  court 
orders.  The  purpose  of  this  notice  is  to 
announce  the  continued  operation  of 
the  computer  matching  program  and  to 
provide  certain  required  information 
concerning  the  computer  matching 
program. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a)  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  the  Office  of  Management  and 
Budget  (OMB)  Guidelines  on  the 
Conduct  of  Matching  Programs  (see  54 
FR  at  25818.  June  19.  1989).  and  OMB 
Bulletin  89-22.  the  following 
information  is  provided: 

1.  Names  of  Participating  Agencies 

The  Department  of  Education  (ED) 
and  the  D)epartment  of  Justice  (DO)). 

2.  Purpose  of  the  Match 

This  matching  program  is  designed  to 
assist  ED  in  enforcing  the  sanctions 
imposed  under  section  5301  of  the  Anti- 
Drug  Abuse  Act  of  1988  (Pub.  L.  100- 
690). 

3.  Authority  for  Conducting  the 
Matching  Program 

Under  section  5301  of  the  Anti-Drug 
Abuse  Act  of  1988,  as  amended  (21 
U.S.C.  862).  ED  must  deny  federal 
benefits  to  any  individual  against  whom 
a  federal  or  state  court  order  has 
imposed  a  penalty  denying  eligibility 
for  those  benefits.  Student  financial 
assistance  under  Title  IV  of  the  Higher 
Education  Act  of  1965.  as  amended 
(H£A)  is  a  federal  benefit  under  section 
5301  and  ED  must,  in  order  to  meet  its 
obligations  under  the  HEA,  have  access 
to  information  about  individuals  who 
have  been  declared  ineligible  under 
section  5301. 

The  President's  Denial  of  Federal 
Benefits 

Implementation  Procedures  of  August 
30. 1989  direct  DOJ  to  act  as  the 
clearinghouse  for  federal  agencies. 
While  DOJ  provides  information  about 


section  5301  individuab  vAm  are 
ineligible  to  the  General  Services 
Administration  (GSA)  finr  inclusion  in 
CSA's  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs.  DOJ  and  ED 
have  determined  that  matching  against 
the  DO)  data  base  would  be  more 
efficiavt  and  elective  than  access  to  the 
GSA  UsL  The  DOJ  dau  bese  has 
specific  information  ^mut  the  Title  IV. 
HEA  programs  for  which  individuals  are 
inehgiUe  and  has  more  complete 
identifying  information  about  those 
individuals  than  does  the  GSA  List. 
Both  of  these  elements  are  essential  fat 
a  successful  match. 

4.  Categories  of  Records  and 
Individuals  Covered 

A.  Department  of  Education  Records    . 

Federal  Student  Aid  Application  File 
(18-40-0014):  Composed  of  records  of 
students  applying  for  federal  student 
financial  assistance  under  Title  IV  of  the 
HEA.  The  social  security  number  and 
the  first  two  letters  of  an  applicant's  last 
name  will  be  used  by  ED  for  the  match. 

B.  Departmeai  of  Justice  Records 

Denial  of  Federal  Benefits 
Clearinghouse  System  (DEBAR)  (OJP- 
0013):  Contains  the  names,  social 
security  numbers,  dates  of  birth,  and 
other  identifying  information  regarding 
individuals  convicted  of  federal  or  state 
offenses  involving  drug  trafficking  or 
possession  of  a  controlled  substanf:» 
who  have  been  denied  federal  benefits 
by  federal  or  state  courts.  This  system  of 
records  also  contains  information 
concerning  the  specific  program(s)  for 
which  benefits  have  been  denied.  The 
Department  of  Justice  will  make 
available  for  the  matching  program  the 
records  of  only  those  individuals  who 
have  been  denied  federal  benefits  under 
one  or  more  of  the  Title  IV,  HEA 
programs. 


6.  Add 


ofPuMic 


5.  Effective  Dates  of  the  Matching 
Program 

The  matching  program  will  become 
effective  40  days  after  a  copy  of  the 
agreement .  as  apprtn'ed  by  the  Data 
Integrity  Board  of  each  agency,  is  sent 
to  Congress  and  the  Office  of 
Management  and  Budget,  or  30  days 
after  publication  of  this  notice  in  the 
Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  afler  the 
effective  date  and  may  be  extended  for 
an  additional  12  months,  if  the 
conditions- specified  in  5  U.S.C 
522a(o)(2)fD)  have  been  met. 


ar 

Ms.  Edith  Bell.  Prt^ram  Speciahst, 
Pohcy  Development  DtArision,  U.S. 
Depmtment  of  Education.  600 
lodepeiKience  Avenue  SW.  (Room  4318 
ROB-3).  Washington.  DC  20202. 
Telephone:  (202)  70»-788a  hidividuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

Dated:  October  27. 1994. 

D«Wd  A.  Lowffi— cirer. 

Assistant  Secretary  for  Po^tsrcoadary 
Education. 

IFR  Doc  94-2722a  Rted  1 1-2-94;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Proposed  Finding  of  No  Significant 
Itnpact  tor  Operaion  of  the  Glass 
Melter  Thermal  Treatment  Unn  at  tw 
U.S.  Department  of  Energy's  Mound 
Plant,  Miamlstxjrg,  OH 

AGENCY:  Department  of  Energy. 
ACTION:  Proposed  Finding  of  No 
Significant  Impact. 


StIMMARY:  The  U.S.  Department  of 
Energy  (DOE)  has  prepared  an 
environmental  assessment  (DOE/EA- 
0821)  for  the  proposed  operation  of  the 
Glass  Melter  thermal  treatment  unit 
("Glass  Melter •')  at  DCffi's  Mound  Plant 
in  Miamisburg,  Ohio.  The  Glass  Melter 
would  thermally  treat  mixed  waste 
(hazardous  waste  contaminated  with 
radioactive  constituents.  largely  tritium, 
plutonium-238.  and/or  tiiorium-230) 
that  was  generated  at  the  Mound  Plant 
and  is  now  in  storage  by  stabilizing  the 
waste  in  glass  blociu.  Depending  upon 
the  radiation  level  of  the  waste,  the 
Glass  Melter  may  operate  for  as  short  a 
time  as  one  year,  but  not  longer  than  six 
years.  DOE  considered  two  on  site 
alternatives  to  the  proposed  action  and 
seven  offsite  alternatives. 

Based  on  the  analysis  presented  in  the 
environmental  assessment.  DOE 
believes  that  the  proposed  action  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment  within  the  meaning 
of  the  National  Enviromnental  Policy 
Act  of  1969,  42  U.S.C.  4321  et  seq. 
Therefore,  DC£  proposes  to  issue  a 
finding  of  no  significant  impact.  This 
proposed  finding  of  no  significant 
impact  is  being  made  available  bjr 
public  review.  DOE  will  consider  any 
comments  received  in  making  a  final 


determination  on  whether  to  issue  a 
finding  of  no  a^ficant  impact  or  to 
prepare  an  environmental  impact 
statement  for  the  proposed  operMion  of 
the  Mound  Plant  glass  melter  thermal 
treatment  unit. 

DATES:  Comments  on  the  proposed 
finding  of  no  significant  impact  should 
be  postmarked  by  December  5,  1994  to 
assure  consideration.  Comments 
postmarked  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  This  proposed  finding  of  no 
significant  impact  is  being  distributed  to 
those  persons  and  agencies  known  to  be 
interested  in  or  affected  by  the  proposed 
action  or  alternatives.  Comments  or 
requests  for  copies  of  the  environmaitai 
assessment  should  be  addressed  to: 
James  Johnson,  Miamisburg  Area  Office, 
U.S.  Department  of  Energy,  Mound 
:    Plant,  Box  66.  Miamisburg.  OH  45342. 
(513)  847-5234  FAX:  (513)  865-4489. 
FOR  FURTHER  MfORMATION  CONTACT:  For 
further  infornoation  on  the  Glass  Meher 
project,  contact  James  Johnson  at  the 
above  address.  For  further  information 
on  the  EX3E  National  Environmental 
Policy  Act  process,  contact:  Carol  M. 
Borgstrom,  Director.  Office  of  NEPA 
Oversight  (EH-25J.  U.S.  Department  of 
Enei^',  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
4600  or  (800)  472-2756. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  action  would  bring  the  Moond 
Plant  Glass  Melter  out  of  coW  shutdown 
mode  and  use  it  for  treating  miixed 
waste  that  was  generated  at  the  Mound 
Plant  and  is  now  in  stwage.  The  Glass 
Meher,  housed  in  an  anrtex  of  the 
Liquid  Waste  Disposal  Building, 
consists  of  a  bum  chamber  of  stainless 
steel  (lined  with  refractory  material) 
with  an  exhaust  (offgas)  system 
connected  to  a  S3rstem  of  pipes  and 
scruU)ers  ending  in  a  stadc.  (Scrubbers 
are  devices  that  remove  small  particles, 
gasses,  and  airtrame  radionucbdes 
generated  during  thermal  treatment.) 
Waste  in  sealed  drums  would  be 
transported  by  truck  from  the  Mound 
Hazardous  Waste  Storage  Building  or 
Radioactive  Mixed-Waste  Storage 
Building  to  the  annex,  staged  on  a 
concrete  loading  dock  adjacent  to  the 
annex,  and  then  moved  individually  to 
a  fume  hood  in  the  annex  where  the 
contents  would  be  transiared  into  a 
feed  system  for  processing  in  the  meher. 
The  waste  would  be  added  to  molten 
soda-lime  silica  glass  in  the  bum 
chamber  of  the  Glass  Melter.  Ash  from 
the  combusti<m  process  wouU  fall  to 
the  glass  surface,  where  it  would  be 
incorporated  into  the  meh.  When  the 
nkoken  glass  would  reach  a  prescribed 
chemical  mix  (or  a  prescribed  level  of 
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radioactivity),  it  would  be  discharged 
from  the  melter  into  19  liter  (five  gallon) 
containers.  The  containers  would  then 
be  transfiarred  to  a  storage  area  in  the 
building  using  mechanical  aids  (e.g., 
hoists  and  a  roller  conveyor  system)  to 
cool  and  to  await  transport  by  truck  to 
existing  onsite  storage  facilities. 

The  Glass  Melter  would  have  an 
estimated  annual  capacity  of 
approximately  48.000  kg  (106.000  lb)  of 
wastes,  based  on  an  average  throughput 
of  23  kg/hour  (51  Ib/hr)  and  a  2.080- 
hour  work  year.  As  originally  proposed 
by  the  Department,  and  as  analyzed  in 
the  environmental  assessment, 
operating  at  this  capacity  would  have 
enabled  DOE  to  eliminate  the  existing 
backlog  of  approximately  43.000  kg 
(95.000  lb)  of  mixed  waste  in 
approximately  six  years,  while 

Firocessing  hazardous  and  mixed  wastes 
approximately  39.000  kg  (86.000  lb) 
annually  of  nonradioactive  solvents  and 
mixed  wastes]  as  generated. 

Since  the  environmental  assessment 
was  written.  DOE  has  decided  to  close 
the  Mound  Plant.  DOE  proposes, 
therefore,  to  use  the  Class  Melter  only 
for  the  mixed  waste  backlog.  DOE  has 
not  yet  fully  characterized  this  waste  for 
radioactive  contamination  levels.  The 
radiation  level  of  the  waste  feed  would 
be  limited  by  the  need  to  comply  with 
the  Environmental  Protection  Agency's 
National  Emissions  Standards  for 
Hazardous  Air  Pollutants  and  by 
internal  Mound  limitations.  If.  after 
characterization,  the  radiation  level  of 
the  waste  is  determined  to  be  low 
enough  that  the  capacity  of  the  Class 
Melter  would  be  the  factor  controlling 
the  processing  rate,  then  the  schedule 
for  treatment  of  the  backlog  waste  could 
be  as  short  as  one  year. 

The  environmental  impacts  of  the 
proposed  treatment  of  only  the  mixed 
waste  backlog  are  adequately  covered, 
and  are  bounded  by.  the  analysis  in  this 
environmental  assessment,  because 
calculations  of  radiological  exposures 
and  impacts  were  based  on  assumptions 
of  wa.ste  radioactivity  content  that 
would  exceed  the  actual  content  under 
the  current  proposed  action.  (According 
to  the  environmental  assessment,  the 
mixed  waste  backlog  is  estimated  to 
have  a  total  activity  of  211  curies  of 
tritium  and  0.42  curies  of  plutonium- 
238;  the  calculations  for  Class  Melter 
operations,  however,  are  based  on  a 
total  waste  activity  content  of  240 
curies/yr  of  tritium  and  0.48  curies/yr  of 
plutonium-238.)  The  discussion  below, 
which  is  based  on  the  environmental 
assessment,  therefore,  would  apply 
equally  to  the  new  proposed  action.  If 
the  Department  later  proposes  to  use  the 
Glass  Melter  to  treat  other  than  mixed 


waste  backlog,  it  will  undertake 
appropriate  further  review  under  the 
National  Environmental  Policy  Act. 

Routine  operation  of  the  Class  Melter 
would  generate  treated  offgas,  scrubber 
sludge,  scrubber  liquid  effluent,  and 
several  solid  waste  streams.  The  sludge 

f;enerated  by  the  scrubbing  operations 
approximately  770  kg  (170  lb)  per  year) 
would  be  transferred  by  pipeline  (1) 
back  to  a  Class  Melter  feed  port  for 
reprocessing,  (2)  to  an  existing 
cementation  process  for  immobilization 
in  concrete,  or  (3)  to  container  storage 
for  any  subsequent  additional  treatment 
required  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
land  disposal  restrictions.  Filtered 
liquid  scrubber  effluent  (approximatelv 
36,000  kg.(79,000  lb)  per  year), 
depending  on  its  composition,  would  be 
(1)  pumped  to  an  existing  wastewater 
treatment  facility,  (2)  pumped  to  the 
cementation  process  for  immobilization 
as  concrete  (if  the  waste  processed 
involved  significant  tritium 
concentrations),  or  (3)  packaged  for  any 
subsequent  additional  treatment 
required  under  RCRA  land  disposal 
restrictions.  Most  liquid  effluent  would 
be  treated  at  Mound's  existing 
radioactive  wastewater  treatment 
facility  and  released  via  an  existing 
outfall  permitted  under  the  National 
Pollutant  Discharge  Elimination  System. 

The  Class  Melter  would  generate,  per 
year,  approximately  3.200  kg  (7,000  lb) 
of  glass  block  (mixed  waste);  8.900  kg 
(20.000  lb)  of  cementized  scrubber 
efiluent  and  sludge  (also  mixed  waste): 
and  1.900  kg  (4.200  lb)  of  maintenance 
wastes  (filters,  replacement  parts,  etc.). 
(The  maintenance  wastes  will  generally 
be  considered  mixed  waste,  although 
certain  of  the  replacement  parts  may 
have  only  surface  radioactive 
contamination  or  may  not  be  hazardous 
waste.)  The  mixed  wastes  would  be 
stored  onsite  until  a  mixed  waste 
disposal  facility  is  available. 

The  immediate  result  of  Glass  Melter 
treatment  would  be  the  conversion  of 
waste  that  is  primarily  liquid  and 
combustible  to  a  stable,  inorganic  form 
that  would  present  very  little 
environmental  concern  in  storage.  Most 
of  the  waste  would  eventually  require 
transport  to  a  radioactive  mixed  waste 
land  disposal  facility.  (Any  waste  that  is 
not  mixed  waste  would  be  disposed  of 
with  other,  similar  Mound  wastes,  e.g., 
hazardous  waste  is  shipped  offsite  for 
disposal.) 

tnvironmental  Impacts:  In  a  series  of 
test  bums  conducted  in  |anuary  1985, 
the  Class  Melter  demonstrated  the 
capability  to  thermally  treat  hazardous 
wastes  in  compliance  with  regulatory 
requirements.  In  June  1987,  the  Class 


Melter  was  further  tested  and 
demonstrated  effiective  treatment  of  low- 
level  radioactive  waste  while  meeting 
applicable  regulatory  requirements. 
Ptoposed  future  treatment  of  wastes 
using  the  Class  Melter  would  also  meet 
all  applicable  environmental 
requirements.  The  Glass  Melter  is 
considered  a  "thermal  treatment  unit," 
not  an  "incinerator"  under  the 
Environmental  Protection  Agency 
regulations  (40  CFR  260.10).  Under  the 
regulations  for  miscellaneous  treatment, 
storage,  and  disposal  units  (40  CFR  Part 
264,  Subpart  X),  any  permit  for  the  glass 
melter  may  include  appropriate 
conditions  from  the  incinerator 
regulations  (Subpart  O).  Thermal 
treatment  is  one  of  the  limited  options 
DOE  currently  has  to  meet  the 
requirement  for  site  treatment  plans 
under  the  Federal  Facility  Compliance 
Act. 

The  Environmental  Protection  Agency 
issued  a  Draft  Strategy  for  Combustion 
of  Hazardous  Waste  in  Incinerators  and 
Boilers  on  May  18,  1993,  initiating  a 
reexamination  of  its  existing  regulations 
and  policies  on  waste  combustion.  In 
the  draft  strategy  the  Environmental 
Protection  Agency  indicates  that,  "if 
conducted  in  compliance  with 
regulatory  standards  and  guidance, 
combustion  can  be  a  safe  and  effective 
means  of  disposing  [of]  hazardous 
wastes."  To  the  extent  that  the  Class 
Melter  would  destroy  hazardous  wastes 
it  would  effectively  "dispose"  of  that 
portion  of  the  mixed  waste  backlog. 
Nevertheless,  the  thermal  treatment  of 
mixed  wastes  would  necessitate  the 
disposal  of  treatment  residues  as  a 
mixed  waste,  which  would  be  stored 
pending  final  disposal  in  an  approved 
location. 

Emissions  of  nonradiological 
pollutants  to  the  air  during  routine 
operations  of  the  Class  Melter  would       { 
include  arsenic,  cadmium,  chromium, 
lead,  carbon  monoxide,  hydrogen 
chloride,  nitrogen  oxides,  and 
particulates.  Predicted  concentrations  of 
nonradiological  pollutants  would  meet 
applicable  National  Ambient  Air 
Quality  Standards  and  the  maximum 
acceptable  ground-level  concentrations 
established  by  the  Ohio  Environmental 
Protection  Agency.  During  routine 
operations  of  the  Class  Melter  the 
effective  dose  equivalent  of  radiation  to 
the  maximally  exposed  individual  at  the 
Mound  Plant  boundary  [approximately 
470  meters  (510  yd)  north-northeast 
from  the  Glass  Melter  stack)  would  be 
0.07  mrem/year  (tritium,  plutonium- 
238,  and  thorium-230)  from  inhalation 
and  ingestion  pathways.  These 
emissions  would  not  cause  the  Mound 
Plant  to  exceed  the  individual  effective 
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dose  equivalent  limit  of  10  mrem/year 
in  the  Environmental  Protection 
Agency's  National  Emission  Standards 
for  Hazardous  Air  Pollutants.  Based  on 
the  1990  population  distribution 
surrounding  the  Mound  Plant,  the 
collective  effective  dose  equivalent  to 
the  total  population  residing  within  80 
km  (50  mi)  of  the  facility  would  be  2.6 
.   person-rem/year.  The  environmental 
assessment  shows  that  the  health  risk 
fixim  such  exposures  would  be  very 
small. 

Onsite  personnel  would  not  be 
exposed  to  unique  hazards  and  would 
be  adequately  protected  from  potential 
exposure  to  radionuclides  or  other 
hazards  by  the  existing  health  and  safety 
programs.  Existing  facility  design 
features  would  reduce  direct  worker 
contact  with  radioactive  materials. 

The  formation  of  dioxins  from  Glass 
Melter  operation  would  be  virtually 
precluded  due  to  specific  technological 
design  features  of  the  equipment.  For 
instance,  the  elevated  operating 
temperatures  of  the  Class  Melter  would 
result  in  a  high  destruction  and  removal 
efficiency  (99.9999%  in  test  bums).  In 
addition,  the  rapid  cooHng  of  the 
ofTgases  below  dioxin- forming 
temperatures,  as  recommended  by  the 
Environmental  Protection  Agency  for 
municipal  waste  incinerators,  would 
also  be  used  to  preclude  dioxin 
formation. 

The  worst  reasonably  foreseeable 
accident  involving  the  Class  Melter 
would  be  a  fire  on  the  loading  dock  that 
would  result  in  the  complete 
vaporization  of  the  contents  often 
mixed  waste  storage  drums.  The 
estimated  frequency  of  such  an  accident 
is  once  every  100,000  years.  The 
effective  dose  equivalent  to  the 
maximally  exposed  individual 
(approximately  200  m  (220  yd) 
downwind)  would  be  0.2  mrem.  well 
below  Environmental  Protection  Agency 
standards.  The  environmental 
assessment  shows  that  the  health  risk 
from  such  exposures  would  be  very 
small.  Predicted  concentrations  of 
nonradiological  pollutants  would  meet 
the  Ohio  Environmental  Protection     ' 
Agency's  maximum  acceptable  ground- 
level  concentrations.  Taking  account  of 
the  low  probability  of  such  an  event  and 
the  small  magnitude  of  the 
consequences,  the  health  risk  posed  by 
the  accident  is  insignificant. 

No  endangered  species,  critical 
habitats,  floodplains.  wetlands,  or 
historical  or  archaeological  resources 
would  be  affected  by  the  proposed 
action. 

Alternatives  Considered:  In  the 
environmental  assessment,  DOE 
considered  two  onsite  alternatives  to  the 
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proposed  action  and  seven  offsite 
alternatives  in  the  context  of  the  original 
proposed  action  (i.e.,  assuming  the 
continuing  operation  of  the  Mound 
Plant).  The  discussion  below,  however, 
while  being  based  on  the  environmental 
assessment,  reflects  the  current 
proposed  use  of  the  Class  Melter 
following  DOE'S  decision  to  close  the 
Plant,  which  is  to  treat  only  mixed 
waste  backlog. 

•  No  Action.  The  present  practices  of 
waste  storage  and  disposal  would 
continue  and  the  Class  Melter  would 
not  be  used.  Most  of  the  mixed  waste 
backlog  is  liquid,  and  much  of  it  is 
combustible.  Storage  of  the  untreated 
waste,  therefore,  could  adversely  impact 
human  health  and  the  environment, 
especially  in  the  case  of  a  fire  in  the 
storage  facility. 

•  Administrative  Action.  Another 
altemative  would  be  to  rely  upon  the 
established  Mound  Waste  Minimization 
and  Pollution  Prevention  program  to 
identify,  screen,  and  analyze  options  to 
reduce  the  generation  of  waste.  Waste 
that  is  in  storage  would  not  be  affected 
by  this  program.  The  need  for  treatment 
options  would  persist. 

•  Offsite  Treatment  and  Disposal. 
These  alternatives  would  involve  the 
transportation  of  mixed  wastes  to 
designated  sites.  DOE  considered  seven 
options  for  offsite  treatment.  All  of  the 
offsite  treatment  altematives  (i.e.,  all 
offsite  altematives  except  the  Nevada 
Test  Site)  would  involve  thermal 
treatment. 

—Quadrex  HPS,  Inc.  (Gainesville,  FL). 
This  commercial  facility  cannot 
accept  certain  of  the  Mound  mixed 
wastes,  so  this  altemative  would  not. 
by  itself,  address  the  need  to  treat 
such  wastes. 

—Diversified  Scientific  Services.  Inc. 
(Kingston.  TN).  This  commercial 
facility  could  accept  most  of  the 
mixed  waste  from  Mound.  Treatment, 
however,  may  be  restricted  by  air 
permit  conditions  limiting  the  type  of 
waste  used  for  fuel  and  by 
Environmental  Protection  Agency 
regulations  for  boilers  and  industrial 
furnaces  (40  CFR  266.100-1 12  and 
Appendices  I-IX). 

— Idaho  National  Engineering 
Laboratory  (INEL).  INEL  has  a 
permitted  incinerator  facility,  the 
Waste  Experimental  Reduction 
Facility  (WERE),  capable  of  burning 
radioactive  material  and  hazardous 
waste.  WERF  is  currently  shut  down, 
and  its  operation  is  contingent  upon 
completion  of  National 
Environmental  Policy  Act  review  and 
DOE  approval  of  a  Safety  Analysis 
RefKjrt.  The  current  waste  acceptance 


criteria  for  WERF  limit  the  radioactive 
and  chloride  content  of  wastes  and 
prohibit  receipt  of  any  free  liquids. 
These  criteria  would  prohibit  the 
acceptance  at  WERF  of  abnost  all  of 
the  waste  proposed  for  treatment  in 
the  Class  Melter.  The  criteria  could 
not  be  changed  without  substantial 
upgrades  to  WERF. 
—Los  Alamos  National  Laboratory.  The 
proposed  Controlled  Air  Incinerator  is 
currently  being  permitted  and 
undergoing  National  Environmental 
Pohcy  Act  review  for  operation  at 
production  capacity.  Current 
operational  plans  do  not  include 
acceptance  of  offsite  wastes,  and  the 
draft  RCRA  permit  proposes  to 
prohibit  treatment  of  offsite  waste. 
—Savannah  River  Site.  DOE  is  currently 
constmcting  the  Consolidated 
Incinerator  Facility  imder  a 
construction  permit  from  the  State  of 
South  Carolina  that  does  not  allow 
out-of-state  waste  to  be  treated  in  the 
facility.  EXDE  is  preparing  an 
environmental  impact  statement  on 
waste  management  at  the  Savannah 
River  Site,  which  will  include  hjrther 
analysis  of  operation  of  the 
Consolidated  Incinerator  Facility  and 
other  volume  reduction  altematives. 
Trial  bums  and  operation  of  the 
facility  are  being  deferred  until  the 
completion  of  the  environmental 
impact  statement  process. 
— Oak  Ridge  Gaseous  Diffusion  Plant. 
The  incinerator  at  the  Oak  Ridge 
Gaseous  Diffusion  Plant  currently 
treats  mixed  waste.  The  primary 
sources  of  waste  treated  at  this 
incinerator  are  the  Paducah  Caseous 
Diffusion  Plant,  the  Portsmouth 
Caseous  Diffusion  Plant,  and  the  Oak 
Ridge  Reservation.  A  substantial 
backlog  of  waste  exists  that  will  take 
several  years  to  treat.  Thus,  this 
altemative  would  not  be  available  to 
Mound  for  several  years  and  would 
not  meet  Mound's  immediate  needs. 
—Nevada  Test  Site.  Disposal  of  mixed 
waste  at  the  Nevada  Test  site  is 
considered  a  possible  altemative  to 
treatment  in  the  Glass  Melter.  Land 
disposal  restrictions  under  the 
Resource  Conservation  and  Recovery 
Act  would  require,  however,  that  any 
mixed  waste  be  treated  before 
disposal.  The  Nevada  Test  Site  would 
only,  therefore,  be  a  reasonable 
altemative  for  Mound  waste  already 
treated  at  another  facility.  DOE  has 
not  yet  decided  to  what  extent  the 
Nevada  Test  Site  would  be  used  for 
future  disposal  of  offsite  waste;  such 
decisions  will  be  made  after 
completion  of  the  Environmental 
Restoration  and  Waste  Management 
Programmatic  Environmental  Impact 
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Statement  and  the  Nevada  Test  Site 
Sitewide  Environmental  Impact 
Statement. 

PropoMd  Determination 

Based  on  the  information  and  the 
analysis  in  the  environmental 
assessment.  DOE  believes  the  proposed 
action  (operation  of  the  Glass  Melter  for 
treatment  of  backlog  mixed  waste  only) 
does  not  constitute  a  major  Federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment 
within  the  meaning  of  the  National 
Environmental  Policy  Act.  Therefore, 
DOE  proposes  to  issue  a  finding  of  no 
significant  impect  and  not  require  the 
preparation  of  an  environmental  impact 
statement.  DOE  will  make  a  Hnal 
determination  after  considering  the 
comments  received  during  a  30-day 
public  comment  period. 

Issued  at  Washington  DC.  this  27th  day  of 
October  1994. 
Peter  Brush, 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 
|FR  Doc.  94-27307  Filed  11-2-94;  8:45  ami 
■iUJNOcoof  me  >t-» 


Federal  Energy  Regulatory 
Commission 

[Docket  No*.  QFtS-333-002  and  QFt3-333- 
003] 

Cal  Ban  Corp.;  Notice  of  Amendment 
to  Filing 

October  28. 1994. 

On  October  26. 1994.  Cal  Ban  Corp. 
tendered  for  filing  a  supplement  to  its 
filing  in  these  dockets. 

The  supplement  pertains  to  the 
technical  aspects  of  the  facility.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  by 
November  18. 1994.  and  must  be  served 
on  the  Applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  CaelMU. 

Secretory. 

(PR  Doc  94-272S4  Filed  11-2-94;  8:45  am) 
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Tenaska  Povver  Services  Co.,  at  St.; 
Etsctric  Rate  and  Corporals  Regulation 
Filings 

October  27, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Tenaska  Power  Senrices  Co. 

■Docket  No.  ER94-389-0011 

Take  notice  that  on  September  23. 
1994.  Tenaska  Foiver  Services  Company 
(TPS)  filed  certain  information  as 
required  by  the  Commission's  May  26. 
1994,  letter  order  in  Docket  No.  ER94- 
389-001.  Copies  of  TPS's  informational 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 

2.  Eastan  Potwer  Distribution,  Inc. 

jDocltet  No.  ER94-964-0031 

Take  notice  that  on  October  11. 1994. 
Eastern  Power  Distribution.  Inc.  (EPD) 
filed  certain  information  as  required  by 
the  Commission's  April  5.  1994,  letter 
order  in  Docket  No.  ER94-964-002. 
Copies  of  EPD's  informational  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 

3.  Portland  Geaeral  Electric  Co. 

IDocket  No.  ER94-1420-000) 

Take  notice  that  on  October  24. 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  supplemental 
information  relating  to  its  July  1, 1994. 
filing  in  the  above-captioned  Docket  of 
a  service  agreement  under  PGE-1  with 
Qty  of  Redding,  California.  The 
information  consists  of  language  for  PGE 
FERC  Electric  Tariff.  Original  Volume 
No.  1  (PGE-1),  as  accepted  by  the 
Commission  on  October  14. 1994  in 
Docket  Nos.  ER93-462-000.  ER93-703- 
000,  and  ER94-1 295-000.  Copies  of  the 
filing  have  been  served  on  the  parties 
listed  in  the  Certificate  of  Service 
attached  to  the  filing  letter. 

Comment  date:  November  10, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Co. 

IDocket  Na  ER94-1681-OO0I 

Take  notice  that  on  October  21. 1994. 
Arizona  Public  Service  Company 
tendered  for  filing,  at  StafTs  request,  an 
amendment  to  its  filing  in  this  Docket. 


A  copy  of  this  filing  has  been  served 
on  the  Arizona  Corporation 
Commission. 

Comment  date:  November  10, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energjr  Co. 

IDocket  No.  ER95-26-000) 

Take  notice  that  on  October  6. 1994. 
PECO  Energy  Company  tendered  for 
filing  a  Notice  of  Succession  indicating 
that  Philadelphia  Electric  Company  had 
changed  its  name  to  PECO  Eiiergy 
Company. 

Comment  date:  November  10, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Tucson  Electric  Power 

IDocket  No.  ER9S-36-000I 

Take  notice  that  on  October  13, 1994. 
Tucson  Electric  Power  Company 
(Tucson)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  1992  short  term 
power  sale  agreement  between  Tucson 
and  Citizens  Utilities  Company. 

Comment  date:  November  10, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  New  England  Power  Co. 

IDocket  No.  ER95-52-S001 

Take  notice  that  on  October  20, 1994. 
New  England  Power  Company  (NEP) 
tendered  for  fiUng  a  Notice  of 
Termination  for  Rate  Schedule  No.  373 
between  NEP  and  Bangor  Hydro  Electric 
Company. 

Comment  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E., 
Washington.  D.C  20426.  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  (>arty 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  tlie 


Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

(PR  Doc.  94-27256  Pilpd  11-2-94;  8:45  am) 
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[Docket  Nos.  CP94-267-000  and  CP94-267- 
001] 

NorAm  Gas  Transmission  Co.; 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  Line  F 
Replacement  Project 

October  28.  1994. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  of 
Commission)  has  prepared  an 
environmental  assessment  (EA)  on  the 
natural  gas  facilities  proposed  by 
NorAm  Gas  Transmission  Company 
(NGT)  in  the  above-referenced  dockets. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  PoUcy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

The  EA  assesses  the  potential 
environmental  effects  of  the  proposed 
Line  F  Replacement  Project  including: 

•  Ck>nstruction  of  about  90.9  miles  of  20- 
inch-diameter  pipeline  to  replace  about  87 
miles  of  20-inch-diameter  pipeline  on  Line  F 
in  Caddo,  Bossier,  Webster,  Claiborne, 
Lincoln,  Union,  and  Ouachita  Parishes, 
Louisiana; 

•  Rerouting  a  portion  of  Line  F  included 
in  the  above  90.9  miles  of  replacement 
pipeline  to  connect  Line  F  directly  to  the 
Ruston  Compressor  Station  in  Lincoln  Parish. 
Louisiana: 

•  Reclassification  ofabout  8.2  miles  of 
Line  P  as  a  low-pressure  gas  supply  line  and 
operate  it  as  part  of  Line  F-l-P  in  Caddo 
Parish,  Louisiana; 

•  Abandonment  of  Line  1-F  in  Lincoln 
Parish,  Louisiana,  a  0.8-mile-long,  20-inch- 
diameter  storage  line  no  longer  needed  after 
the  reroute  of  Line  F; 

•  Abandonment  of  Line  FT-5  in  Lincoln 
Parish,  Louisiana,  a  0.9-mile-long.  10-inch- 
diameter  gas  supply  line,  no  longer  needed 
after  the  reroute  of  Line  F; 

•  Construction  of  10  new  metering  and 
regulating  facilities  at  various  locations  on 
LineF; 

•  Abandonment  of  66  delivery  taps  on 
Lines  F,  1-F,  and  FT-5  installed  to  deliver 
gas  to  rural  customers  served  by  Arkansas 
Louisiana  Gas  Company; 

•  Construction  ofabout  2.2  miles  of  20- 
inch-diameter  pipeline  (Line  ACT-4)  in  Hot 
Spring  County,  Arkansas; 

•  Installation  of  one  2, 200-hor9epower 
compressor  unit  and  the  rearrangement  and 
upgrading  of  existing  facilities  at  the  existing 
Ruston  Compressor  Station  fn  Lincoln  Parish, 
Louisiana; 
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•  Abandonment  ofabout  0.4  mile  of  Line 
S  in  Harrison  County,  Texas;  and 

•  U prating  the  maximum  allowable 
operating  pressure  on  NGTs  Line  S  from  880 
pounds  per  square  inch  gauge  (psig)  to  930 
psi  in  Harrison  County,  Texas;  Caddo. 
Bossier,  and  Webster  Parishes,  Louisiana: 
and  Columbia  County,  Arkansas. 

NGT  indicates  that  the  Line  F 
Replacement  Project  would  enhance  the 
safety,  reliability,  and  efficiency  of  its 
pipeline  system. 

The  EA  has  been  placed  in  the  public 
files  of  the  FERC  and  is  available  for 
public  inspection  at:  Federal  Energy 
Regulatory  Commission,  Public 
Reference  and  Files  Maintenance 
Branch.  941  Morth  Capitol  Street.  N.E.. 
Room  3104.  Washington.  DC  20426. 
(202)  208-1371. 

Copies  of  this  EA  have  been  mailed  to 
Federal,  state  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

A  limited  number  of  copies  of  the  EA 
are  available  from:  Ms.  Lauren 
O'Donnell,  Environmental  Project 
Manager,  Environmental  Review  and 
Compliance  Branch  I,  Office  of  Pipeline 
Regulation,  Room  7312,  PR-ll.l,  825 
North  Capitol  Street,  N.E..  Washington. 
DC  20426,  (202)  208-0325. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  Written  comments 
must  reference  Docket  Nos.  CP94-267- 
000  and  -001  and  be  addressed  to: 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  825  North 
Capitol  Street,  N.E.,  Washington.  DC 
20426. 

Comments  should  be  filed  as  soon  as 
possible,  but  must  be  received  no  later 
than  November  28, 1994  to  ensure 
consideration  before  a  Commission 
decision  on  this  proposal.  A  copy  of  any 
comments  should  also  be  sent  to -Ms. 
Lauren  O'Donnell,  Environmental 
Projeci  Manager.  Room  7312  at  the 
above  address. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeldng  to  file 
late  interventions  must  show  good 
cause,  as  required  by  Section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 


intervener  status  to  have  your 
comments  considered. 

Additional  information  about  this 
project  is  available  &x)m  Ms.  Lauren 
O'Donnell,  Environmental  Project 
Manager. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-27220  Filed  11-2-94;  8:45  ami 
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(Project  No.  11367-001] 

Peak  Power  Corp.,  Kvaemer  Venture, 
Inc.,  and  Las  Vegas  Energy  Storage 
Limited  Partnership;  Notice  of  Intent 
To  Prepare  an  Environmental  Impact 
Statement  (EIS)  and  Conduct  PuMic 
Scoping  Meetings  and  a  Site  Visit 

October  28, 1994. 

The  Federal  Energy  Regulatory 
Commission  (FERC)  has  received  an 
application  to  construct  and  operate  the 
proposed  Sheep  Mountain  Pumped 
Storage  Project,  FERC  Project  No.  11367. 
The  off-stream  project  would  be  located 
approximately  19  miles  south  of  Las 
Vegas  in  Clark  County,  Nevada.  This 
proposed  project  would  involve  federal  - 
lands  managed  by  the  Bureau  of  Land 
Management  (BLM). 

The  FERC  staff  has  determined  that 
Ucensing  this  project  would  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  himtan 
environment.  Therefore,  the  FERC  staff 
intends  to  direct  a  third-party  contractor 
in  the  preparation  of  an  Environmental 
Impact  Statement  (EIS)  on  the 
hydroelectric  project  in  accordance  with 
the  National  Environmental  Policy  Act 
of  1969,  as  amended  (Pub.  L  91-190.  42 
U.S.C.  4321-4347,  January  1, 1970,  as 
amended  by  Pub.  L.  94-52.  July  3, 1975, 
Pub.  L.  94-83,  August  9. 1975.  and  Pub. 
L.  97-258.  §4(b).  September  13. 1982). 
The  EIS  will  objectively  consider  both 
site-specific  and  cumulative 
environmental  impacts  of  the  project 
and  reasonable  alternatives,  and  will 
include  an  economic,  financial,  and 
engineering  analysis.  BLM  will  be  a 
cooperating  agency  on  the  EIS. 
The  Draft  EIS  (DEIS)  will  be 
circulated  for  review  and  comment  by 
all  interested  jaarties,  and  FERC  will 
hold  a  public  meeting  for  the  DEIS. 
FERC  and  BLM  will  consider  and 
respond  to  comments  received  on  the 
DEIS  in  the  Final  EIS.  The  FERC  staffs 
conclusions  and  recommendations  will 
then  be  presented  for  the  consideration 
of  the  Commission  in  reaching  its  final 
Ucensing  decision.  BLM  will  use  the 
information  in  the  EIS  to  make  its 
decision  on  issuing  a  right-of-way  grant 
fDr  the  project. 
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Scoping:  Affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the 
environmental  issues  that  should  be 
analyzed  in  the  EIS.  Scoping  will  help 
ensure  that  all  significant  issues  related 
to  this  proposal  are  addressed  in  the 
EIS.  and  also  will  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  pro|>06ed  project. 

The  FERC  will  conduct  two  scoping 
meetings  on  November  15  and  16, 1994. 
A  scoping  meeting  oriented  towards  the 
public  will  begin  at  7:30  p.m.  on 
November  15. 1994.  at  the  Gark  County 
Library  located  at  1401  E.  Flamii^ 
Road.  Las  Vegas,  Nevada.  A  scoping 
meeting  oriented  towards  the  agencies 
will  begin  1:30  p.m.  on  November  16. 
1994.  at  the  BLM  offices  located  at  4765 
Vegas  Drive,  Las  Vegas,  Nevada.  (The 
public  and  the  agencies  may  attend 
either  or  both  meetings,  however.) 

Objectives:  At  the  scoping  meetings 
FERC  staff  will  (1)  identify  preUminary 
environmental  issues  related  to  the 
proposed  proiect;  (2)  identify 
preliminary  resource  issues  that  are  not 
important  and  do  not  require  detailed 
analysis:  (3)  identify  reasonable 
alternatives  to  be  addressed  in  the  EIS: 
(4)  solicit  from  the  meeting  participants 
all  available  information,  especially 
quantified  data,  on  the  resource  issues: 
and  (5)  encourage  statements  from 
experts  and  the  public  on  issues  that 
should  be  analyzed  in  the  EIS.  including 
points  of  view  in  opposition  to,  or  in 
support  of,  the  staffs'  preliminary  views. 

Procedures:  The  meetings  will  be 
recorded  by  a  court  reporter  and  all 
statements  (oral  and  written)  thereby 
become  a  part  of  the  official  record  of 
the  Commission  proceedings  for  the 
Blue  Diamond  South  Project. 
Individuals  presenting  statements  at  the 
meetings  will  be  asked  to  clearly 
identify  themselves  for  the  record. 

To  help  focus  discussions  at  the 
scoping  meeting,  FERC  Will  mail  a 
Scoping  Document  I.  outlining  subject 
areas  to  be  addressed  in  the  EIS,  to 
agencies  and  interested  individuals  on 
the  project  mailing  list.  Copies  of  the 
scoping  document  will  also  be  available 
at  the  scoping  meetings. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues  or  information  relevant  to  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meetings.  In  addition,  written  scoping 
comments  may  be  filed  with  Secretary. 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426  until  December 
12.  1994.  All  written  correspondence 


should  clearly  show  the  following 
caption  on  the  first  pege:  Sheep 
Mountain  Pumped  Storage  Pniject, 
FERCNa  11367-000. 

Interveners — those  on  the 
Commission's  service  list  for  this 
proceeding  (parties) — are  reminded  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  requiring  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  appears  on  the 
official  service  list.  Further,  if  a  party  or 
interceder  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibiUties  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Site  Visit:  A  site  visit  to  the  Sheep 
Mountain  Project  is  planned  for 
November  15, 1994.  Attendees  will  meet 
at  the  parking  lot  of  the  Gold  Strike 
Casino,  located  in  )ean.  Nevada  (east 
side  of  route  15)  at  9  a.m.  Those  who 
wish  to  attend  should  contact  Mike 
Strzelecki  at  (202)  219-2827. 

For  Further  Information  Contact:  Mike 
Strzelecki,  FERC-OHL.  (202)  219-2827 
or  Roy  Lee,  BLM  Las  Vegas  Resource 
Area.  (702)  647-5040. 
Lois  D.  CadMll. 
Secretary. 

(PR  Doc  94-2721S  Piled  11-2-94:  8:45  ami 
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[Docket  No.  CP95-32-000.  •!  SL] 

CNQ  Transmisaion  Corporation,  at  al.; 
Natural  Qaa  Certtficats  RHngs 

October  27, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  CNG  Transmission  Corp. 

[Docket  No.  CP9S-32-000i 

Take  notice  that  on  October  21, 1994, 
CNG  Transmission  Corporation  (CNGT), 
445  West  Main  Street.  Clarksburg.  West 
Virginia  26301,  filed  in  Docket  No. 
CP95-32-000  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon 
certain  pipelines,  measurement  and 
regulating  stations,  compressor  stations, 
and  rights-of-way  as  well  as  certain  firm 
transportation  points,  all  located  within 
Boone.  Kanawha  and  Raleigh  Counties, 
West  Virginia  by  sale  to  Cabot  Oil  and 
Gas  Corporation  (Cabot),  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

The  bcilities  that  CNGT  proposes  to 
abandon  were  transferred  to  CNGT  frtMn 
its  predecessor,  (now  Hope  Gas,  Inc.) 
effective  January  1. 19A4.  The  tnmsfor 


and  classification  of  assets  was 
approved  by  the  Commission  in  Docket 
No.  CP8O-346-000  on  December  20, 
1983.  Facilities  constructed  since  1984 
have  been  added  under  CNGT's  blanket 
certificate  granted  at  21  FERC  62.172 
(1982)  in  Docket  No.  CP82-537-000. 

The  facilities  are  currently  used  to . 
gather  and  transport  gas  for  CNGT's 
system  supply  and  to  render 
interruptible  transportation  service  for 
various  shippers.  In  addition.  CNGT 
provides  firm  transportation  for  Hope 
Gas,  Inc.  (Hope),  an  affiliate  of  CNGT. 
Hope  makes  sales  to  individual 
consumers  along  the  facilities  and  has 
its  own  distribution  facilities  connected 
to  the  facilities.  No  interruption  of 
Hope's  consumer  service  will  occur. 

Cabot  or  a  subsidiary  will  provide 
non-jurisdictional  gathering  service  for 
the  transportation  provided  by  CNGT  to 
producers  on  the  pipelines  to  be  sold  to 
Cabot.  Associated  with  this  filing,  Cabot 
or  a  Cabot  subsidiary  will  file  a  Petition 
for  Declaratory  Order  Disclaiming 
Jurisdiction  relating  to  the  facilities 
being  abandoned  and  transferred  to 
Cabot. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Williams  Gas  Processiiig — Kansas 
HugotonCo. 

(Docket  No.  CP95-t  2-0001 

Take  notice  that  on  October  5, 1994, 
Williams  Gas  Processing — Kansas 
Hugoton  Company  (WGP-KHC),  P.  O. 
Box  3102.  Tulsa.  Oklahoma  74101,  filed 
in  Docket  No.  CP95-121-0d0  a  petition 
for  declaratory  order  requesting  that  the 
Commission  declare  that  the  facilities  to 
be  acquired  from  Williams  Natural  Gas 
Company  (WNG)  are  gathering  facilities 
exempt  from  the  Commission's 
Regulations  pursuant  to  Section  1(b)  of 
the  Natural  Gas  Act  (NGA,  all  as  more 
fully  set  forth  in  the  petition  which  is 
on  file  with  the  Commission  and  open 
to  public  inspection. 

WGP-KHC  states  that  it  would, 
pursuant  to  a  Transfier  and  Assignment 
Agreement  dated  October  3, 1994, 
between  WGP-KHC  and  WNG,  acquire 
at  net  book  value,  all  of  WNG's  Kansas 
Hugoton  gathering  facilities  located  in 
Finney,  Grant,  Hamihon,  Haskell, 
Kearny,  Seward,  Stanton  and  Stevens 
Counties,  Kansas. 

WGP-KHC  states  that  WNG  would 
convey  the  Kansas  Hugoton  gathering 
system  wfaidi  consists  of  two 
operationally  separate  sub-systems, 
namely  the  A&B  sub-system,  located 
west  of  the  Hugoton  compressor  station, 
and  the  C  sub-system  located  east  of  the 
Hugoton  compressor  station.  The 
Kansas  Hugoton  A&B  sub-system 


consists  of  the  following  facilities,  all  of 
which  are  currently  classified  as 
gathering: 

(1)  North  Ulysses  station— Located  in 
the  NE/4  of  Section  16,  Township  26 
South,  Range  38  West,  Kearny  County, 
Kansas.  The  station  operates  both  single 
and  two  stage  and  consists  of  five  2,000 
HP  Cooper-Bessemer  engine 
compressors  for  a  total  of  10,000  HP. 

(2)  North  Ulysses  "A"  staUon— 
Located  in  the  SE/4  of  Section  4, 
Township  25  South,  Range  37  West, 
Kearny  Countyf  Kansas.  The  station 
consists  of  one  1,100  HP  White  Superior 
engine  compressor. 

(3)  North  Ulysses  "B"  staUon— 
Locat^ed  in  the  NW/4  of  Section  25. 
Township  24  South.  Range  37  West. 
Keamy  County,  Kansas.  The  station 
consists  of  one  1,320  HP  Cooper- 
Bessemer  engine  compressor. 

(4)  North  Ulysses  "C"  station- 
Located  in  the  SW/4  of  Section  17, 
Township  24  South.  Range  36  West. 
Keamy  County,  Kansas.  The  station 
consists  of  one  1,320  HP  Cooper- 
Bessemer  engine  compressor. 

(5)  West  Ulysses  station — Located  in 
the  SW/4  of  Section  28.  Township  28 
South.  Range  38  West,  Grant  County, 
Kansas.  The  station  consists  of  three 
2.000  HP  Cooper-Bessemer  compressors, 
one  1.800  HP  Cooper-Bessemer 
compressor,  three  1.350  Cooper- 
Bessemer  compressors  for  a  tot^  of 
11.850  HP. 

(6)  West  Ulysses  "A"  station- 
Located  in  the  NE/4  of  Section  20. 
Township  28  South.  Range  38  West, 
Grant  County,  Kansas.  The  station 
consists  of  one  660  HP  White  Superior 
compressor. 

(7)  West  Ulysses  "B"  station— Located 
in  the  NE/4  of  Section  8.  Toumship  28 
South.  Range  38  West,  Grant  County. 
Kansas.  The  station  consists  of  two  660 
HP  White  Superior  engine  compressors, 
for  a  total  of  1.320  HP. 

(8)  West  Ulysses  "C"  station— Located 
in  the  SW/4  of  Section  9,  Township  27 
South.  Range  38  West.  Grant  County. 
Kansas.  The  station  consists  of  two  660 
HP  compressors,  for  a  total  of  1.320  HP. 

(9)  South  Ulysses  station — Located  in 
the  SE/4  of  Section  5.  Township  30 
South.  Range  38  West.  Grant  County. 
Kansas.  South  Ulysses  consists  of  two 
2,000  HP  Cooper-Bessemer  engine 
compressors,  for  a  total  of  4,000  HP. 

(10)  South  Ulysses  "A"  station- 
Located  in  the  SE/4  of  Section  5. 
Township  30  South,  Range  38  West, 
Grant  County.  Kansas.  The  station 
consists  of  one  660  HP  White  Superior 
engine  compressor. 

(11)  South  Ulysses  "B"  station- 
Located  m  the  NE/4  of  Section  19. 
Township  30  South.  Range  38  West, 


Grant  County,  Kansas.  The  station 
consists  of  one  660  HP  White  Superior 
engine  compressor. 

(12)  South  Ulysses  "C"  station- 
Located  in  the  SW/4  of  Section  30, 
Township  30  South,  Range  38  West, 
Grant  County,  Kansas.  The  station 
consists  of  two  660  HP  White  Superior 
engine  compressors,  for  a  total  of  1.320 
HP. 

(13)  South  Ulysses  "D"  station- 
Located  in  the  SW/4  of  Section  29. 
Township  30  South,  Range  39  West. 
Stanton  County,  Kansas.  The  station 
consists  of  one  660  HP  White  Superior 
engine  compressor. 

(14)  South  Ulysses  "E"  station- 
Located  in  the  NW/4  of  Section  8, 
Tovraship  32  South.  Range  39  West, 
Morton  County,  Kansas.  The  station 
consists  of  two  660  HP  White  Superior 
engine  compressors,  for  a  total  of  1.320 
HP. 

(15)  Pipeline — Approximately  1,247.1 
miles  of  2"  to  30"  pipeline  consisting  of: 

1.8  miles  of  2" 

2.9  miles  of  3" 

558.4  miles  of  4" 
3.1  miles  of  5" 
293.8  miles  of  6" 
0.3  miles  of  7" 
131.3  miles  of  8" 

71.5  miles  of  10" 

51.6  miles  of  12" 
0.7  miles  of  14" 
31.9  miles  of  16" 

12.8  miles  of  20" 

9.5  miles  of  22" 
2.3  miles  of  24" 
31.5  miles  of  26" 
0.2  miles  of  28" 
43.5  miles  of  30" 

The  Kansas  Hugoton  C  sub-system 
consists  of  the  following  facilities,  all  of 
which  are  currently  classified  as 
gathering: 

(1)  Sublette  station — Located  in  the 
NE/4  of  Section  2.  Township  29  South, 
Range  33  West,  Haskell  County,  Kansas. 
The  station  operates  in  two  stages  and 
consists  of  one  2,000  HP  compressor, 
one  1,800  HP  compressor,  and  one  1,350 
HP  compressor  for  a  total  of  5,150  HP. 

(2)  North  Sublette  station— Located  in 
the  NE/4  of  Section  26,  Township  25 
South,  Range  33  West,  Fiimey  Coimty, 
Kansas.  The  station  consists  of  two  660 
HP  White  Superior  engine  compressors 
for  a  total  of  1,320  HP. 

(3)  PipeUne — ^Approximately  457.6 
miles  of  2"  to  M"  pipeline  consisting  of: 

0.2  miles  of  2" 
0.1  miles  of  3" 
202.0  miles  of  4" 

117.5  miles  of  6" 

8.6  miles  of  7" 
27.0  miles  of  8" 
9.2  miles  of  10" 

20.9  miles  of  12" 
48.9  miles  of  16" 


0.1  miles  of  18" 
17.4  miles  of  20" 

5.7  miles  of  22" 

Other  facilities  to  be  conveyed  within 
the  Kansas  Hugoton  system  include  two 
types  of  facilities  that  are  not  included 
in  the  A&B  or  C  sub-systems.  The  first 
of  these  "other"  facilities  are  minor  line 
segments  physically  connected  to 
gathering  systems  or  pipelines  owned 
by  others.  All  of  these  line  segments  are 
currently  classified  as  gathering  and 
include: 

9.8  miles  of  4" 
2.4  miles  of  5" 
2.3  miles  of  6" 

The  second  type  of  "other"  facilities 
include  one  compressor  station  and 
approximately  10  miles  of  pipeline  that 
currently  are  classified  as  transmission 
but  which  serve  a  gathering  function 
and  are  proposed  to  be  reclassified  as 
gathering.  These  facilities  are  used  to 
move  gas  for  certain  shippers,  and 
consist  of: 

(1)  United  Station — Located  in 
Section  3.  Township  29  South,  Range  35 
West,  Grant  County,  Kansas.  United 
station  consists  of  three  2,000  HP 
Cooper-Hessemer  compressors,  one 
1,440  HP  Cooper-Bessemer  compressor, 
and  one  3,500  HP  IngersoU-Rand  gas 
turbine  engine,  for  a  total  of  10.940  HP 

(2)  Pipeline — ^Approximately  10.3 
miles  of  20"  and  26"  pipeline  consisting 
of: 

2.3  miles  of  20 
8.0  miles  of  26 

WGP-KHC  states  that  it  intends  to 
assume  ownership  and  control  of  the 
subject  facilities  as  a  non-regulated, 
independent,  and  separately  managed 
business  and  is  seeking  a  Commission 
declaratory  order  to  confirm  that  the 
subject  facilities  are  wholly  exempt 
from  the  Commission's  jurisdiction 
under  the  NGA.  Petitioner  also  states 
that  the  Amoco  Production  Company, 
the  largest  producer  in  the  Kansas- 
Hugoton  field  will  operate  the  Kansas 
Hugoton  gathering  system  as  an 
independent  contractor,  subject  to  a 
long-term  operating  agreement 
including,  inter  alia,  an  obligation  to 
operate  the  faciUties  in  an  open  access 
and  non-discriminatory  manner. 

Comment  date:  November  21, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  Ozark  Gas  Transmission  System 

[Docket  No.  CP95-3O-000I 

Take  notice  that  on  October  21, 1994, 
Ozark  Gas  Transmission  System 
(Ozark).  1700  Pacific  Avenue,  Dallas, 
Texas  75201,  filed  in  Docket  No.  CP95 
30-000  an  applicatimi  pursuant  to       _^ 


55092 Federal  Register  /  Vol.  59.  No.  212  /  Thursday.  November  3,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  212  /  Thursday,  November  3.  1994  /  Notices  55093 


UMI 


Section  7(b)  of  the  Natural  Gas  Act,  for 
permission  and  approval  to  abandon 
one  lateral  compressor  and  related 
facilities,  known  as  the  Turkey  Flat 
Compressor  Station  located  in  Haskell 
County,  Oklahoma,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Ozark  is  proposing  to 
abandon  all  of  the  facilities  at  the 
Turkey  Flat  Station,  including  the 
compressor  unit,  dehydration, 
measuring  and  regulating  equipment, 
10,364  feet  of  6  inch  line,  and  metering 
equipment  at  the  Turkey  Flat  #1  well 
site.  Czark  was  authorized  in  Docket 
No.  CP78-532,et  al.,  inter  alia,  to 
construct  and  operate  the  Turkey  Flat 
Compressor  Station.  Ozark  asserts  that 
gas  supply  produced  from  the  well 
located  behind  this  compressor  is  being 
delivered  to  another  pipeline  and 
therefore  production  will  not  be 
interrupted  upon  abandonment  of  the 
station.  Ozark  further  states  that  it 
proposes  to  reclassify  the  facilities 
proposed  to  be  abandoned  herein,  for 
future  use. 

Comment  date:  November  17,  1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission,    ^ 
Washington,  DC.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Cooimission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 


certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Casbell, 
Secretary. 

jFR  Doc.  94-27255:  Filed  11-2-94;  8:45  am) 
•H.LINQ  COM  (Tir-ai-^ 

[Docket  No.  CP95-17-000,  el  al.] 

Western  Gas  Interstate  Co.,  et  al.; 
Natural  Gas  Certificate  Filings 

October  26,  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Gas  Interstate  Company 

IDocket  No.  CP95-17-O00I 

Take  notice  that  on  October  21, 1994, 
Western  Gas  hiterstate  Company 
(Western),  504  Lavaca  Street,  Suite,  950. 
Austin.  Texas  78701,  filed  in  Docket  No. 
CP95-1 7-000  a  request  pursuant  to 
§§  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct 
and  operate  2.5  miles  of  a  4"  lateral  and 
a  tap  off  its  East  Line  for  Seaboard 
Farms  of  Oklahoma  (Seaboard)  with  an 
average  annual  consumption  of  15,000 
Mcf,  at  Guymon  County.  Oklahoma, 
under  the  blanket  certificate  issued  in 
Docket  No.  CP82-441,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Western  asserts  that  the  proposed 
facilities  will  permit  gas  to  be  delivered 
to  Seaboard's  sow  farrowing  units  in 
Guymon  County  Oklahoma.  The  total 
estimated  construction  cost  of  the 
facilities  is  approximately  $115,630, 
including  overhead  and  contingency. 
Western  states  that  it  will  finance  the 
costs  associated  with  the  construction 
through  the  use  of  funds  contributed  by 
Seaboard.  * 

Comment  date:  December  12. 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

2.  Colorado  Interstate  Gas  Company 

IDocket  No.  CP95-29-000| 

Take  notice  tliat  on  October  20. 1994. 
Colorado  Interstate  Gas  Company  (GG), 


Post  Office  Box  1087,  Colorado  Springs, 
Colorado  80944  filed  in  Docket  No. 
CP95-29-000,  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct 
the  Burro  Canyon  facility  to  deliver  gas 
to  Primero  Gas  Gathering  Company. 
(Primero).  under  the  blanket  certificate 
issued  in  Docket  No.  CP83-21-000. 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act.  all  as  more  fiilly  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

QG  proposes  to  construct  a  new 
delivery  facility  to  provide  purge  gas 
and  start  up  gas  for  Primero's 
compression  facility  in  Las  Animas 
County.  Colorado.  CIG  relates  the  new 
facility  will  consist  of  a  two-inch  meter 
run  and  appurtenant  facilities  and  will 
be  located  in  Section  27.  Township  33 
South,  Range  65  West.  Las  Animas 
County,  Colorado.  QG  explains  the  cost 
will  be  about  $3,000,  which  will  be 
financed  ht>m  funds  on  hand.  QG  says 
Primero  will  require  approximately 
1,000  Mcf  per  day  which  QG  will 
transport  on  an  interruptible  basis. 

Comment  date:  December  12. 1994,  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

3.  Tennessee  Gas  Pipeline  Company 

IDocket  No.  CP95-33-O001 

Take  notice  that  on  October  24, 1994. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O  Box  2511,  Houston, 
Texas  77252-2511.  filed  in  Docket  No. 
CP95-33-000  an  abbreviated 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act,  as  amended,  and 
Sections  157.7  and  157.18  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  regulations  thereunder, 
for  permission  and  approval  to  abandon 
two  natural  gas  exchange  services 
between  Tennessee  and  Koch  Gateway 
Pip>eline  Company  (Koch),  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

Teruiessee  states  that  it  proposes  to 
abandon  two  exchange  services  initiated 
pursuant  to  agreements  dated  December 
6, 1962,  and  January  9, 1970.  Tennessee 
indicates  that  it  provided  its  ser\'ice 
under  its  Rate  Schedules  X-16  and  X- 
27,  respectively.  Tennessee  further 
states  that  the  services  were  authorized 
in  Docket  Nos.  CP63-181  and  CP70- 
175.  respectively.  It  is  indicated  that  on 
April  30.  1993.  Tennessee  requested 
that  Koch  advise  whether  the  services 
authorized  in  Docket  Nos.  CP63-181 
and  CP70-17S  were  still  required  and 
that,  if  no  response  was  received  by  May 


13. 1993,  Tennessee  would  proceed 
«vith  abandonment.  It  is  further 
indicated  that  Tennessee  has  received 
no  such  response,  and,  therefore, 
requests  abandonment.  Teimessee  also 
states  that  there  has  been  no  activity 
under  either  service  agreement  since 
1986.  No  facilities  are  proposed  to  be 
abandoned. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

4.  Columbia  Gas  Transmission 
Corporation 

[Docket  No.  CP95-34-000] 

Take  notice  that  on  October  24, 1994. 
Columbia  Gas  Transmission  Corporation 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  Charleston,  West  Virginia  25314- 
1599.  filed  in  Docket  No.  CP95-34-000 
an  application  pursuant  to  Section  7(c) 
and  7(b)  of  the  Natural  Gas  Act 
requesting  authority  to  construct  and 
operate  certain  replacement  natural  gas 
facilities  and  permission  to  abandon  the 
facilities  being  replaced,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Columbia  proposes  to  replace 
approximately  1.3  miles  of  deteriorating 
18-inch  pipeline  located  in  Greene  and 
Madison  Counties,  Ohio  and  designated 
as  Columbia's  Line  A,  with 
approximately  1.3  miles  of  20-inch 
pipeline.  Columbia  states  that  the 
sections  proposed  here  for  replacement 
were  constructed  in  1944  and  1948. 
using  coupled  pipeline  and  are  the  last 
coupled  sections  of  Line  A  between 
Howell  and  Mt.  Sterling  Stations  to  be 
replaced.  Columbia  reports  that  recent 
examinations  of  Line  A  have  confirmed 
general  corrosion  to  the  extmit  that 
replacement  is  required  in  order  to 
maintain  service  to  Columbia's  existing 
customers. 

Columbia  states  that  it  has  concluded 
that  since  18-inch  pipeline  is  a  non- 
standard size  and  the  cost  difference  in 
using  20-inch  pipe  in  place  of  18-inch 
pipe  is  minimal,  it  will  use  20-inch  pipe 
for  all  future  age  and  condition 
replacements  on  this  line.  Columbia 
asserts  that  the  change  in  pipeline  size 
will  create  a  de  minimus  increase  of  less 
than  300  Dth/d  of  added  capacity. 
Columbia  estimates  the  cost  of  the 
proposed  construction  to  be  $557,200. 

Comment  date:  November  16,  ,1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 


Energy  Regulatory  Commission, 
Washington.  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with' the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procediu*,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  oMrn  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G-  Any  person  or  the  Commission's 
staff  may.  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor,, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdraMrn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiual  Gas  Act. 
LoisD.  CasbdL 
Secretary. 

(FR  Doc  94-27210;  Filed  11-2-94;  8:45  am) 
8IUM6  COOS  cnr-ewr 


[Docket  No.  MG95-1-00(q 

Algonquin  LNG,  Inc.;  Notice  of  Filing 

October  28. 1994. 

Take  notice  that  on  October  26, 1994. 
Algonquin  LNG,  Inc.  (Algonquin  LNG) 
submitted  revised  standards  of  conduct 
under  Order  Nos.  497  et  seq.^  and  Order 
Nos.  566  and  566-A.2  Algonquin  LNG 
states  that  it  is  revising  its  standards  of 
conduct  to  incorporate  the  changes 
required  by  Order  Nos.  566  and  566-A. 

Algonquin  LNG  states  that  copies  of 
this  filing  have  been  mailed  to  all 
parties  on  the  ofTicial  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Enei^  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426,  in  accordance  with  Rules  211 
or  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214  (1994)).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  28.  1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  94-27218  Filed  11-2-94;  8:45  am] 
BILUNO  cooc  tnr-ci-M 


<  Order  No.  497.  53  FR  22139  Oune  14.  1988).  ID 
FERC  Stats,  ft  Regs.  1 30.820  (1968):  Order  No.  497- 
A.  order  on  rehearing.  54  FR  52781  (December  22. 
1989).  m  FERC  Stats,  ft  Regs.  30.868  (1989):  Order 
No.  497-B.  order  extending  sunset  date.  55  FR 
53291  (December  28. 1990),  ni  FERC  Stats,  ft  Regs. 
1 30.908  (1990):  Order  No.  497-C.  order  extending 
sunset  date.  57  FR  9  (January  2,  1992).  ID  FERC 
Stats,  ft  Regs.  1 30.934  (1991);  rehearing  denied.  57 
FR  5815  (February  18. 1992).  58  FERC  1 61.139 
(1992):  Teniwco  Cos  v.  FERC  (afrirtned  in  pan  and 
remanded  in  part),  969 F.2d  1 187  (DC.  Cir.  1992); 
Order  No.  497-D.  order  on  remand  and  extending 
sunset  date.  ID  FERC  StaU.  ft  Regs.  1 30.958 
(December  4. 1992).  57  FR  58978  (December  14, 
1992):  Order  No.  497-E.  order  on  rehearing  and 
extending  sunset  date.  59  FR  243  (Januarv  4. 1994), 
65  FERC  1 61.381  (December  23. 1993);  Order  No. 
497-F,  order  denying  rehearing  and  granting 
clarification.  59  FR  15336  (April  1.  1994).  66  FERC 
161.347  (March  24. 1994);  and  Order  No.  497-G. 
order  extending  sunset  date.  59  FR  32884  Qune  27 
1994).  ni  FERC  Stats,  ft  Regs.  1 30.996  (June  17, 
1994). 

'Standards  of  Conduct  and  Reporting 
Requirements  for  Transportation  and  Affiliate 
Transactions.  Order  No.  566.  59  FR  32885  (June  27 
1994).  m  FERC  Stats,  ft  Regs.  1 30.997  (June  17. 
1994):  Order  No.  566-A.  order  on  rehearing,  59  FR 
52.896  (October  20.  1994).  69  FERC  1 61.044 
(October  14, 1994). 
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[Dodwt  No.  TO04-4-23-OO1] 

Eastern  Stiore  Natural  Gas  Ca;  Notice 
of  Proposed  Changes  in  FERC  Gas 
TariW 

October  28.  1994. 

Take  notice  that  on  October  25, 1994. 
Eastern  Shore  Natural  Cas  Company 
(Eastern  Shore)  tendered  for  filing 
certain  revised  tariff  sheet  included  in 
Appendix  A  attached  to  the  filing.  Such 
sheets  are  proposed  to  be  effective 
August  1, 1994.  September  1,  1994. 
October  1.  1994  and  November  1.  1994, 
respectively. 

On  luly  1.  1994.  Eastern  Shore  Hied 
revised  tariff  sheets  in  Docket  No. 
TQ94-6-23-O00.  et  al.  (its  regularly 
scheduled  quarterly  PGA  Tiling) 
proposed  to  be  effective  August  1,  1994. 
(Such  revised  tariff  sheet  were  approved 
by  FERC  letter  order  dated  July  27. 
1994.  Eastern  Shore,  however, 
inadvertently  used  as  its  starting  point 
the  cumulative  transportation  gas  cost 
adjustment  contained  in  Docket  No. 
TF94-3-23-O00.  et.  al.  effective  May  1. 
1994,  (an  interim  PGA  Piling)  instead  of 
the  proper  cumulative  transportation 
gas  costs  adjustment  as  contained  in . 
Docket  No.  TQ94-5-2 3-000.  et.  al.  (its 
regularly  scheduled  quarterly  PGA 
fiUng)  also  effective  May  1. 1994,  in  its 
July  1, 1994,  filing. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  Tile  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
Section  385.211).  All  protests  should  be 
filed  on  or  before  November  4,  1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and 
available  for  public  inspection. 
Lois  D.  CasheU. 
Secnftary. 
IFR  Doc.  94-27211  Filed  11-2-94;  8:45  ami 

■ILUNO  COM  (Tir-OI-M 


UMI 


(Project  Na  471 S-006-NV] 

Felts  Mills  Enargy  Partners,  LP.; 
Put>lic  Meeting  Schadulod  for 
Licensing  of  Felts  Mills  Hydroelectric 
Project 

October  28. 1994. 

The  Federal  Energy  Regulatory 
Commission's  (FERC)  Office  of 
Hydropower  Licensing  will  hold  a 
Public  Meeting  to  present  findings  and 
solicit  comments  on  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  relicensing  of  the  Felts  Mills 
Hydroelectric  project  within  the  Black 
River  Basin.  New  York. 

The  public  meeting  will  be  held 
November  16,  1994.  in  Watertown,  New 
York  at  7:00  p.m.  in  the  Large  Group 
Instruction  Room  of  the  Watertown 
High  School.  1335  Washington  Street. 
Watertown,  New  York. 

Participants  wishing  to  make  oral 
comments  at  the  meeting  are  asked  to 
keep  them  brief. 

Statements  made  at  the  public 
meeting  will  not  constitute  official  DEIS 
comments  pursuant  to  the  National 
Environmental  Policy  Act.  Official  DEIS 
comments  must  be  filed  in  writing  with: 
Lois  D.  Cashell.  Secretary.  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426.  Reference  should  be  made  to 
the  Felts  Mills  Project  No.  4715. 

The  comment  period  ends  November 
28,  1994. 

Questions  regarding  the  relicensing  of 
the  projects  can  be  addressed  to  Tom 
Camp,  Task  Monitor.  FERC.  (202)  219- 
2832. 

Lots  D.  Cashell. 
St^nftory 
IFR  Doc.  94-  27217  Filed  1 1-2-94;  845  ami 

■ILUNO  COM  CriT-OI-M 


(Docket  No.  RP9S-18-0001 

Florida  Gas  Transmission  Co.;  Notice 
of  Transition  Cost  Recovery  Report 

October  28.  1994. 

Take  notice  that  on  October  26, 1994, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  a  Transition 
Cost  Recovery  Report  pursuant  to 
Section  24  of  the  General  Terms  and 
Conditions  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  approved  by  the 
Commission's  September  17, 1993. 
order  in  Docket  No.  RS92-16,  et  al. 

FGT  states  that  the  Transition  Cost 
Recovery  Report  filed  summarizes  the 
activity  which  has  occurred  in  its  TCR 
Account  and  Order  636  Account 
through  October  31. 1994.  and  includes 
$4,850,000  of  recoverable  transition 
costs  not  previously  reported.  Because 


the  currently  effective  surcharge  rates 
are  at  the  maximum  levels  permitted  by 
FGT's  tariff,  no  tariff  revisions  are 
required  as  a  result  of  this  filing. 

FGT  states  that  copies  of  the  report 
were  mailed  to  all  cu.stomers  serviced 
under  the  rate  schedules  affected  by  the 
report  and  the  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington, 
DC  20426,  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  4, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-27213  Filed  11-2-94;  8:45  am) 
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[Project  No.  11092-002  Califomia] 

Sacramento  Municipal  Utility;  District 
A  El  Dorado  County;  Water  Agency; 
Notice  of  Surrender  of  Preliminary 
Permit 

October  28.  1994. 

Take  notice  that  Sacramento 
Municipal  Utility  District  ft  El  Dorado 
County  Water  Agency,  Permittees  for, 
the  Upp>er  American  River  Project  No. 
11092.  have  requested  that  their 
preliminary  permit  be  terminated.  The 
preliminary  permit  for  Project  No. 
11092  was  issued  May  19. 1992,  and 
would  have  expired  April  30, 1995.  The 
project  would  have  been  located  in  El 
Dorado  National  Forest,  on  the  South 
Fork  American  River.  Silver  Fork 
American  River,  and  Silver  Creek,  in  El 
Dorado  County,  Califomia. 

The  Permittees  filed  the  request  on 
October  11, 1994,  and  the  preliminary 
permit  for  Project  No.  11092  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 
remain  in  effect  through  the  first 
business  day  following  the  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 


Part  4.  may  be  filed  on  the  next  business 

day. 

Lois  D.  Cashell. 

Secretary. 

IFR  Doc.  94-27216  Filed  11-2-94;  8:45  ami 
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(Docket  No.  RP88-67-073;  Phase  ll/PCBs] 

Texas  Eastern  Transmission  Corp.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

October  28. 1994. 

Take  notice  that  on  October  25.  1994. 
in  compliance  with  the  Stipulation  and 
Agreement  filed  by  Texas  Eastern 
Transmission  Corporation  (Texas 
Eastern)  in  the  above-captioned  docket 
(Settlement).'  and  Section  26  of  Texas 
Eastern's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1.  Texas  Eastern  submitted 
for  filing  the  tariff  sheets  listed  in 
Appendix  A  to  the  letter  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1  and  Original  Volume  No.  2.  Such 
tariff  sheets  reflect  a  decrease  in  the  PCB 
component  of  Texas  Eastern's  currently 
effective  rates. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  firm  customers  of 
Texas  Eastern  and  interested  state 
commissions.  Copies  of  this  filing  have 
also  been  mailed  to  all  parties  on  the 
service  list  in  Docket  Nos.  RP8&-67.  et 
al.  (Phase  n/PCBs). 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory- Commission. 
825  North  Capitol  Street.  NE.. 
Washington.  DC  20426.  in  accordance 
with  §385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
4.  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Uis  D.  CasheU. 
Secretary. 
(PR  Doc.  94-27214  Filed  11-2-94;  8:45  ami 
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■  The  Settleinent  was  filed  on  DecMnber  17. 1991. 
and  appnn'ed  without  modiHcation  by  the 
Commission  on  March  18. 1992. 


{Docket  No.  CP95-28-000] 

Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  Of  Request  Under  Blanket 
Authorization 

October  28. 1994. 

Take  notice  that  on  October  20, 1994. 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL).  P.O.  Box  1396. 
Houston.  Texas  77251.  filed  in  Docket 
No.  CP95-28-000  a  request  pursuant  to 
§§  157.205. 157.216  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205. 
157.216, 157.212)  for  authorization  to 
abandon  certain  facilities  and  to 
construct  and  operate  upgraded 
replacement  facilities,  under  TGPL's 
blanket  certificate  issued  in  Docket  No. 
CP82-426-000  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

TGPL  proposed  to  expand  its  existing 
Gordonsville,  Louisa  County,  Virginia 
Delivery  Point  (Gordonsville)  by 
removing  and  retiring  the  existing  meter 
station  and  constructing  a  new  meter 
station  and  two  twelve-inch  taps  at 
milepqst  1523.38  on  its  "B  "  and  "C" 
main  lines.  TGPL  states  that  it  currently 
delivers  up  to  2.000  Mcf  of  gas  per  day, 
on  a  firm  basis,  to  Commonwealth  Gas 
Services.  Inc.  (Commonwealth)  at 
Gordonsville.  TGPL  asserts  that  the  new 
facilities  would  enable  it  to  deliver  an 
additional  67,000  Mcf  of  gas  per  day.  on 
an  intemiptible  basis,  to 
Commonwealth.  TGPL  mentions  that 
Commonwealth  would  deliver  up  to 
66,500  Mcf/day  of  this  gas  to  a  new 
cogeneration  plant  to  be  owned  by 
Gordonsville  Energy  Limited 
Partnership  and  up  to  500  Mcf/day  to 
the  City  of  Gordonsville.  TGPL  avers 
that  it  has  sufficient  system  delivery 
flexibility  to  accomplish  these 
additional  deliveries  at  Gordonsville 
without  detriment  to  its  other  customers 
and  that  it  is  not  proposing  to  alter  the 
total  volumes  of  gas  authorized  for 
delivery  to  Commonwealth. 

TGPL  states  that  the  estimated  cost  of 
the  proposed  facilities  is  $1,333,537  and 
the  Commonwealth  would  reimburse 
TGPL  for  all  costs  associated  with  these 
facilities.  TGPL  also  asserts  that  it 
would  obtain  all  required 
environmental  clearances  prior  to  the 
commencement  of  any  abandonment  or 
construction  work  in  the  vicinity  of 
Gordonsville. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 


385.214)  a  motion  to  intervene  or  notice" 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrauTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  CasheU, 
Secretary. 
IFR  Doc.  94-27219  Filed  11-2-94;  8:45  ami 
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[Docket  No.  RP95-1 9-000] 

Trunkline  Gas  Co.;  Notice  of  Storage 
Report 

October  28. 1994. 

Take  notice  that  on  October  26, 1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  with  the  Commission 
its  report  pursuant  to  the  Commission's 
Order  on  Compliance  with 
Restructuring  Rule  dated  March  2, 1993. 
in  Docket  Nos.  RS92-25,  et  al.,  which 
required  Trunkline  to  file  a  study  within 
60  days  after  the  end  of  its  first  year  of 
operations  under  restructured  services 
that  indicates  the  amount  of  storage 
capacity  and  deliverability  that  was 
used  to  accommodate  imbalances  on 
Trunkline  "s  system. 

Trunkline  states  that  it  has  been 
operating  under  Order  No.  636  since 
September  1, 1993.  the  day  restructuring 
was  approved  to  be  effective  by  the 
Commission  in  Docket  Nos.  RS92-25,  et 
al.  Trunkline  states  that  the  last  day  of 
the  first  year  of  restructured  operations 
was  August  31. 1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
IX  20426  in  accordance  with  §§  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  18. 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vtrill  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  PubKc  Refareoce 

Roorn. 

Lais  D.  CthM, 

SecTrtojy. 

(FR  I>oc  94-27212  Piled  tl-2-*«;  •■.4S  mt\ 


Oncm  of  Haaringa  and  Appeals 

implemanfMon  of  Speciat  ftofund 
Procedures 

AGENCY:  Office  of  Hearings  and  Appeals. 
Department  of  Energy. 
ACTION:  Notice  of  bnplementalion  of 
special  refund  procedures. 

SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  announces  the  procedures 
for  disbursement  of  S100,697.87,  plus 
accrued  interest,  in  refined  petroleum 
product  violation  amounts  obtained  by 
the  DOE  pursuant  to  a  June  21.  1982 
Remedial  Order  issued  to  Beecon  Bay 
Enterprises,  Inc.  (Beacon  Bay),  Case  No. 
LEF-0074.  The  OHA  has  determined 
that  the  funds  obtained  from  Beacon 
Bay,  plus  8(t:rued  interest,  will  be 
distributed  to  customers  who  purchased 
gMohne  from  Beacon  Bay  during  the 
period  August  1,  1979  through  March 
31,  1980. 

DATES  AND  AOOflESSES:  Applications  for 
Refund  must  be  filed  in  duplicate, 
addressed  to  "Beacon 
Bay  Spetnal  Refund  Proceeding."  and 
sent  to:  Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
IndependerM-e  Ave..  S.W.  VVa.shington, 
D.C  205«5. 

Applications  should  display  a 
prominent  reference  to  case  number 
"LEF-0074"  and  be  postmarked  by  May 
1.1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann.  Deputy  Director. 
Roger  Klurfeld,  Assistant  Diredor, 
Office  of  Hearings  and  Appeals.  1000 
Independence  Avenue,  S.W., 
Washington.  D.C  20585.  (202)  586-2094 
(Mann):  586-2383  (Klurfeld). 

•U^PLEMENTAIIV  aiFORMATION: 

In  accordance  with  10  C.F.R.  205.282 
(b),  notice  is  hereby  given  of  tfie 
issuance  of  the  Decision  and  Order  set 
out  below.  The  Decision  and  Order  sets 
forth  the  procedures  that  the  DOE  has 
formulated  to  distribute  to  eligible 
claimants  Sl00.e97.87,  plus  accrued 
interest,  obtained  by  the  IX>E  pursuant 
to  a  June  21.  1982  Remedial  Order.  In 
the  Remedial  Order,  the  DOE  found 
that,  during  the  period  August  1,  1979 
through  March  31, 1980,  Beacon  Bay 
had  sold  motor  gesoline  at  prices  in 
excess  of  the  maximum  lawful  selling 


price,  in  violation  of  Federal  petroleum 
price  regulations. 

The  OHA  has  detamiined  to  distribute 
the  funds  obtained  from  Beacon  Bay  in 

two  stages.  In  the  first  stage,  we  will 
accept  claims  from  identifiable 
purchasers  of  gasoline  from  Beacon  Bay 
who  may  have  been  injured  by 
overcharges.  The  specific  requirements 
which  an  applicant  must  meet  in  order 
to  receive  a  refund  are  set  out  in  Section 
m  of  the  Dacision.  Claimants  who  meet 
these  specific  requirements  will  be 
eligible  to  receive  refunds  based  on  the 
number  of  gallons  of  gasoline  which 
they  purchased  from  Beacon  Bay. 

If  any  funds  remain  after  valid  claims 
are  paid  in  the  first  stage,  they  may  be 
used  for  indirect  restitution  in 
accordance  with  xhe  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1966  (PODRA).  15 
U.S.C  4501-07. 

Applications  for  Refund  must  be 
postmarked  by  May  1. 1995. 
instructions  for  the  completion  of 
refund  applications  are  set  forth  in  the 
Decision  that  immediately  follows  this 
notice.  Applications  should  be  sent  to 
the  address  Usted  at  tbe  beginning  of 
this  notice. 

Unless  labelled  as  "confidential,"  all 
submissions  must  be  made  available  for 
public  inflection  between  the  hours  of 
1  p.m.  and  5  p.m.,  Monday  through 
Friday.  excefM  federal  holidays,  in  the 
Public  Reference  Room  of  the  OfRce  of 
Hearings  and  Appeals,  located  in  Room 
1E-234,  1000  Independence  Avenue, 
S.W..  Washington,  D.C  20585. 

Datnd:  October  27. 1994. 
George  B.  Braznay, 
Director,  Office  of  Hearings  and  AppeaU. 

Decisioa  aad  Ordar  of  tlw  DepartBoN  af 

Energy 

ImplnBciHatioa  of  Special  Refnad 
Procedures 

Name  of  Firm:  Beacon  Bay  Enterprises,  Inc. 
Tkttf  of  Filing:  July  20. 1993. 
Case  Number:  LEF-0074. 

On  July  20.  1993.  the  Econumic  Regulatory 
Administration  (ERA)  of  the  Department  of 
Bneigy  (DOB)  Tiled  a  fVtition  for  the 
hnplementation  <>!  Special  Refund 
Praoadures  witb  the  Ofike  of  Hearings  and 
Appeals  (OHA)  to  distribute  the  funds  which 
Beacon  Bay  Enterprises.  Inc.  (Beacon  Bay) 
remitted  to  the  DOE  pursuant  to  a  Jooe  21. 
1982  Remedial  Order.  Beacon  Bay  has 
remitted  S100.697.87  pursuant  to  the  order, 
to  which  S3.919.39  in  interest  has  accrued  as 
of  September  30,  1994.  In  accordance  with 
the  provisions  of  procedural  regulations  at  10 
CP.R.  part  205.  subpart  V  (subpart  V).  tbe 
ERA  reqiMSU  in  its  Petitioo  that  the  OHA 
establish  special  procedures  to  make  refunds 
in  order  to  remedy  the  effects  of  regulatory 
violations  set  forth  in  tbe  Remedial  Order. 


This  Dadsioa  and  Order  sets  foitb  the  OHA '8 

plan  to  distribute  thew  funds. 

LBackgrauBd 

During  the  period  relevant  to  this 
proceeding.  Beaoon  Bay  npssetml  11  retail 
service  stations  in  Southern  Cklifomia.  Tbe 
ERA  issued  a  Proposed  Remedial  Order 
(PRO)  to  Beacon  Bay  on  July  29. 1980.  The 
PRO  alleged  that,  dtuing  the  period  August 
1, 1979  through  March  31. 19M.  Beacon  Bay 
sold  motor  gasoline  at  prices  in  excess  of  the 
maximum  lawful  selling  price,  in  violation  nf 
Federal  petroleum  price  regulations.  The 
DOB  amended  the  PRO  and  issued  a  Final 
Remedial  Order  on  June  21. 1982,  after 
considering  Beacon  Bay's  objections  to  the 
PRO.  Beacon  Bay  Enterprises,  9  DOE  f  93,039 
(1982).  On  August  23, 1982,  Beacon  Bay 
appealed  the  DOE'S  Final  Remedial  Order  to 
the  Federal  Energy  Regulatory  Commission 
(FERC).  The  FERC  fssuod  a  Proposed  Order 
on  November  15. 1982,  Beacon  Bey 
Enterprises.  21  PBRCie2.295  (1962).  and  an 
Order  on  January  25. 1983,  Beacon  ^y 
Enterprises.  22  FERC  1 61 ,069  (1983),  both  of 
which  afTirmcd  and  adopted  the  DOE's  Pinal 
Remedial  Order.  Beacon  Bay  has  since 
remitted  S100.697.87  to  the  DOE,  in 
conpliaiice  with  the  Remedia]  Order  (the 
Beacon  Bay  Remedial  Order  hmd).  which  is 
now  available  for  distributioo  through 
Subpart  V. 

a  lariMlkiiaa  aad  Audlarity 

The  Subpart  V  regulations  set  forth  general 
guidelines  which  may  be  used  by  the  OHA 
in  formulating  and  implementing  a  plan  for 
the  distribution  of  funds  received  as  a  result 
of  an  enforcement  proceeding.  The  DOE 
policy  is  to  use  the  subpart  V  process  to 
distribute  such  funds.  For  a  deuiied 
discussion  of  Subpart  V  and  the  authority  of 
the  OHA  to  fashion  procedures  to  distribute 
refunds,  see  Petroleum  Oven;harge 
Distribution  and  Restitution  Act  of  1986. 15 
use.  45U1  et  se^.;  Office  of  Enfarcemenl,  9 
DOE  1 82.508  (1981).  Office  of  BnforcenMBt. 
8  DOE  1  82,597  (1981)  (Vickers). 

We  have  considered  the  ERA's  Petition  that 
we  implement  a  Subpart  V  proceeding  with 
respect  to  the  Beacon  Bay  Remedial  OrdKT 
fiind  and  have  determined  that  such  a 
proceeding  is  appropriate.  This  Decision  and 
Order  sets  forth  the  OHA's  plan  to  distribute 
this  fund. 

DL  RefMl  Procedaras 

On  August  19, 1994,  the  OHA  issued  a 
Piopoaed  Dacision  and  Order  (POaO) 
establishing  tentative  procedures  to 
distribute  tbe  Beacon  Bay  Remedial  Order 
fund.  That  PDftO  was  published  in  the 
Federal  Register,  and  a  30-day  period  was 
provided  for  the  submission  of  comments 
regarding  our  proposed  refund  plan.  See  59 
FR  44720)  (August  30, 1994).  Mora  than  30 
days  have  elapsed  and  the  OHA  has  received 
no  comments  concerning  the  proposed 
procedures  for  the  distribution  of  the  Beacjon 
Bay  Remedial  Order  fund.  Consequently,  the 
procedures  will  be  adopted  as  proposed. 

We  will  implement  a  two-stage  refund 
procedure  for  distribution  of  the  Beacon  Bay 
Ramedial  Order  Fund,  la  the  &rst  st^e, 
purchasers  of  gasoline  from  Boacon  Bay 
during  the  period  ooverad  by  the  Remedial 


Order  may  submit  Applications  for  Refund. 
From  our  experience  with  Subpart  V 
proceedings,  we  expect  that  potential 
applicants  generally  with  fall  into  the 
following  categories:  (i)  End-users;  (ii) 
regulated  entities,  such  as  cooperatives;  and 
(iii)  resellers  and  retailers. 

A.  First-Stage  Refund  Procedures 

In  order  to  receive  a  refund,  each  claimant 
will  be  required  to  submit  a  schedule  of  its 
monthly  purchases  of  gasoline  from  Beacon 
Bay  during  the  period  covered  by  the 
Remedial  Order— August  1979  through 
March  1980.  If  the  gasoline  was  not 
purchased  directly  from  Beacon  Bay.  the 
claimant  must  establish  that  the  gasoline 
originated  with  Beacon  Bay.  Additionally,  a 
reseller  or  retailer  claimant,  except  one  who 
chooses  to  utilize  the  injury  presumptions  set 
forth  below,  will  be  required  to  make  a 
detailed  showing  that  it  was  injured  by 
Beacon  Bay's  overcharges.  This  showing  will 
generally  consist  of  two  distinct  elements. 
First,  a  reseller  or  retailer  claimant  will  be 
required  to  show  that  it  had  "banks"  of 
unrecouped  increased  product  costs  in 
excess  of  the  refund  claimed.'  Second, 
because  a  showing  of  banked  costs  alone  is 
not  sufficient  to  establish  injury,  a  claimant 
must  also  provide  evidence  that  market 
conditions  precluded  it  from  increasing  its 
prices  to  pass  through  the  additional  costs 
associated  with  the  overcharges.  See 
Vaqueros  Energy  Corp./Hutches  Oil  Co..  Inc. 
11  DOE  185.070  at  88.105  (1983).  Such  a 
showing  could  consist  of  a  demonstration 
that  a  firm  suffered  a  competitive 
disadvantage  as  a  result  of  its  purchases  from 
Beacon  Bay.  See  National  Helium  Co./ 
Atlantic  Bicbfield  Corp.,  11  DOE  1 85,257 
(1984),  affd  sub  nom.  Atlantic  Richfield  Co. 
V  DOE.  618  F.  Supp.  1199  (D.  Del.  1985). 

Our  experience  also  indicated  that  the  use 
of  certain  presumptions  permits  claimants  to 
participate  in  the  refund  process  without 
incurring  inordinate  expense  and  ensures 
that  refund  claims  are  evaluated  in  the  most 
efficient  manner  possible.  See.  e.g.,  Marathon 
Petroleum  Co..  14  DOE  185.269  (1986) 
[Marathon].  Presumptions  in  refund  cases  are 
specifically  authorized  by  the  applicable 
subpart  V  regulations  at  10  CF.R.  §  205.282 
(e).  Accordingly,  we  will  adopt  the 
presumptions  set  forth  below. 

1.  Calculation  of  Refunds.  First,  we  will 
adopt  a  presumption  that  the  overcharges 
were  dispersed  equally  in  all  of  Beacon  Bay's 
sales  of  gasoline  during  the  period  covered 
by  the  Remedial  Order.  In  accordance  with 
this  presumption,  refunds  are  made  on  a  pro- 


'  Claimants  who  have  previously  relied  upon 
their  banked  costs  in  order  to  obtain  refunds  in 
other  special  refund  proceedings  should  sutilract 
those  refunds  from  any  cost  banks  submitted  In  this 
rehind  proceeding  See  Husky  Oil  Co./IMetro  Oil 
Products.  Inc.,  16  DOE  1 85.090.  at  88.179  (1967). 
Additionally,  a  claimant  attempting  to  show  injury 
may  not  receive  a  refund  for  any  month  in  which 
ti  has  a  negative  accumulated  cost  bank  (for 
gasoline)  or  Cor  any  prior  month.  See  Standard  Oil 
Co..  (Indiaiu)/SulMrban  Propane  Gas  Corp./Sturdy 
Oil  Co..  15  DOE  185.187  (1986).  If  a  cUimant  no 
longer  has  records  showing  its  banked  costs,  the 
OHA  may  use  Its  discration  to  permit  the  claimant 
to  approximate  dioae  cost  banks.  See.  e.g..  Gulf  Oil 
Corp./S<urdy  Oil  Co..  15  DOE  1 8S,187  (1906). 


rata  or  volumetric  basis.^  In  the  absence  of 
better  information,  a  volumetric  refund  is 
appropriate  because  the  DOE  price 
regulations  generally  required  a  regulated 
firm  to  accoimt  for  increased  costs  on  a  firm- 
wide  basis  in  determining  its  prices. 

Under  the  voliunetric  approach,  a 
claimant's  "allocable  share"  of  the  Remedial 
Order  fund  is  equal  to  the  number  of  gallons 
purchased  from  Beacon  Bay  during  the 
period  covered  by  the  Remedial  Order  times 
the  per  gallon  refund  amount.  In  the  present 
case,  the  per  gallon  refund  amount  is 
S0.0690.  We  derived  this  figure  by  dividing 
the  amount  of  the  Remedial  Order  fund, 
$100,697.87,  by  1.460,321  gallons,  the 
volume  of  gasoline  which  Beacon  Bay  sold 
from  August  1, 1979  through  March  31, 1980. 
A  claimant  that  establishes  its  eligibility  for 
a  refund  will  receive  all  or  a  portion  of  its 
allocable  share  plus  a  pro-rata  share  of  the 
accrued  interest.* 

In  addition  to  the  volumetric  presumption, 
we  will  also  adopt  a  number  of  presumptions 
regarding  injury  for  claimants  in  each 
category  listed  below. 

2.  End-Users.  In  accordance  with  prior 
Subpart  V  proceedings,  we  will  adopt  the 
presumption  that  an  end-user  or  ultimate 
consumer  of  gasoline  purchased  from  Beacon 
Bay  whose  business  is  unrelated  to  the 
petroleum  industry  was  injured  by  the 
overcharges  resolved  by  the  Remedial  Order 
See,  e.g.,  Texas  Oil  and  Gas  Corp.,  12  E)OE 
1 85.069  at  88.269  (1984)  (TOGCO).  Unlike 
regulated  firms  in  the  petroleum  industry, 
members  of  this  group  generally  were  not 
subject  to  price  controls  during  the  period 
covered  by  the  Remedial  Order,  and  were  not 
required  to  keep  records  which  justified 
selling  price  increases  by  reference  to  cost 
increases.  Consequently,  analysis  of  the 
impact  of  the  overcharges  on  the  final  prices 
of  goods  and  services  produced  by  members 
of  this  group  would  be  beyond  the  scope  of 
the  refund  proceeding.  Id. 

Accordingly,  end-users  of  gasoline 
pim:hased  from  Beacon  Bay  need  only 
document  their  purchase  volumes  from 
Beacon  Bay  during  the  period  covered  by  the 
Remedial  Order  to  make  a  sufficient  showing 
that  they  were  injured  by  the  overchaiges. 


^  If  a  claimant  believes  that  it  was  injured  by  more 
than  its  volumetric  share,  it  may  elect  to  forego  this 
presumption  and  file  a  refund  application  based 
upon  a  claim  that  it  suffered  a  disproportionate 
share  of  Beacon  Bays  overcha.'ges.  See,  e.g..  Mobil 
Oil  Corp./Atchison.  Topeka  and  Santa  Fe  Railroad 
Co..  15  DOE  1 85.788  (1990);  Mobil  Oil  Corp./ 
Marine  Corps  Exchange  Service,  17  DOE  1 85.714 
(1988).  Such  a  claim  will  be  granted  if  the  claimant 
makes  a  persuasive  showing  that  it  was 
"overchsirged"  by  a  specific  amount,  and  that  it 
absorbed  these  overcharges.  See  Panhandle  Eastern 
Pipeline  Co.JWestem  Petroleum  Co..  19  DOE 
1 85.705  (1989).  To  the  degree  that  a  claimant 
makes  this  showing,  it  will  receive  an  above- 
volumetric  refund. 

^  As  in  previous  cases,  we  will  establish  a 
minimum  refund  amount  of  S15.  In  this  proceeding, 
any  potential  claimant  purchasing  less  than  211 
gallons  of  gasoline  &om  Beacon  Bay  would  have  an 
allocable  share  of  less  than  $15.  We  have  found 
through  our  experience  tiiat  the  cost  of  processing 
claims  in  which  refunds  for  amounts  less  than  $15 
are  sought  outweighs  the  benefiu  of  restitution  in 
those  instances.  See  Exxon  Corp..  17  DOE  18S.S90 
at  89.150  (1968)  (Exxon). 


3.  Regulated  Firms  and  Cooperatives.  In 
order  to  receive  a  full  volumetric  refund,  a 
claimant  whose  prices  for  goods  and  services 
are  regulated  by  a  governmental  agency.  i.e. 
a  public  utility,  or  an  agricultural  cooperative 
which  is  required  by  its  charter  to  pass 
through  cost  savings  to  its  member- 
purchasers,  need  only  submit  documentation 
of  purchases  used  by  itself  or.  in  the  case  of 
a  coojjerative.  sold  to  its  members.  However, 
a  regulated  firm  or  a  cooperative  will  also  be 
required  to  certify  that  it  will  notify  the 
appropriate  regulatory  body  or  membership 
group  of  the  receipt  of  the  refund.  See 
Marathon,  14  DOE  at  88,514-15.  This 
requirement  is  based  upon  the  presumption 
that,  with  respect  to  a  regulated  firm,  any 
overcharges  would  have  been  routinely 
passed  through  to  its  customers.  Similarly, 
any  refunds  received  should  be  passed 
through  to  its  customers.  With  respect  to  a 
cooperative,  in  general,  the  cooperative 
agreement  which  controls  its  business 
operations  would  ensure  that  the 
overcharges,  and  similarly  refunds,  would  be 
passed  through  to  its  member-customers. 
Accordingly,  these  firms  will  not  be  required 
to  make  a  detailed  demonstration  of  injury.* 
4.  Resellers  and  Retailers,  a.  Small  Claims 
Presumption.  We  will  adopt  a  "small  claims" 
presumption  that  a  firm  which  resold 
gasoline  purchased  from  Beacon  Bay  and 
requests  a  small  refund  was  injured  bv  the 
overchaiges.  Under  the  small  claims 
presumption,  a  reseller  or  retailer  seeking  a 
refund  of  S5.000  or  less,  exclusive  of  interest, 
will  not  be  required  to  submit  evidence  of 
injury  beyond  documentation  of  the  volume 
of  gasoline  it  purchased  from  Beacon  Bay 
during  the  period  covered  by  the  Remedial 
Order.  See  TOGCO.  12  DOE  at  88.210.  this 
presumption  is  based  on  the  fact  that  there 
may  be  considerable  expense  involved  in 
gathering  the  fypes  of  data  necessary  to 
supjsort  a  detailed  claim  of  injury;  for  small 
claimants  the  expense  might  possibly  exceed 
the  potential  refund.  Consequently,  failure  to 
allow  simplified  refund  procedures  for  small 
claims  could  deprive  injured  parties  of  their 
opportunity  to  obtain  a  refund.  Furthermore, 
the  use  of  the  small  claims  presumption  is 
desirable  in  that  it  allows  the  OHA  to  process 
the  large  number  of  routine  refund  claims 
expected  in  an  efficient  manner.' 

b.  Mid-Level  Claim  Presumption.  In 
addition,  a  reseller  or  retailer  claimant  whose 
allocable  share  of  the  refund  pool  exceeds 
S5.000.  excluding  interest,  may  elect  to 
receive  as  its  refund  either  S5.000  or  40 
percent  of  its  allocable  share.*  The  use  of  this 


UMI 


*A  cooperative's  purchases  of  gasoline  from 
Beacon  Bay  which  were  resold  to  non-members  will 
l>e  treated  in  a  manner  consistent  witb  purchases 
made  by  other  resellers.  See  Total  Petroleum,  lnc.J 
Farmers  Petroleum  Cooperative.  Inc..  19  DOE 
185.215(1989). 

'  In  order  to  qualify  for  a  refund  under  the  smalt 
claims  presumption,  a  reseller  or  retailer  must  have 
purchased  less  than  72,471  gallons  of  gasoline  from 
Beacon  Bay  during  the  settlement  agreement  period. 

*  Under  the  mid-level  presumption,  a  claimant 
which  purchased  berween  72,471  gallons  and 
181.177  gallons  frt>m  Beacon  Bay  would  be  eligible 
to  receive  a  principal  rehind.  exclusive  of  interest, 
of  S5,000.  A  claimant  purchasing  more  than 
161.177  gallons  of  petroleum  products  would  be 

Comioued 
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pmumption  reflects  our  tvnvktioii  that 
these  largBT,  mid-lavel  claimants  were  likely 
to  have  expartanoad  MNna  iniury  as  a  raauU 
of  the  ovarchargM.  Saa  Marathon.  14  DOB  at 
W.S15.  In  aoma  prior  special  refund 
proceedings,  we  have  perfonned  detailed 
analyses  in  order  to  determine  product- 
specific  levels  of  injury.  See,  e.g.,  Getty  Oil 
Co.,  15  DOE  1  S5.064  (ld86).  However,  in 
Gulf  Oil  Corp.  lb  DOE  1 85.381  at  88.737 
(1987),  we  determined  that  baaad  upoa  the 
avdilable  d<ita.  it  was  iBon  accurate  and 
efricient  to  adopt  a  single  presumptive  level 
of  injury  of  40  percent  for  all  mld-le\-el 
claimants,  r3gaidless  of  the  refined  product 
that  they  purchased,  based  upon  the  results 
of  our  analyses  in  prior  pruceedings.  We 
believe  that  approach  generally  to  be  sound, 
and  «re  will  ihaielata  adopt  a  40  percent 
presumptiva  lawel  of  injury  for  all  mid-level 
claimants  in  this  proceeding.  Consequently, 
an  applicant  in  this  group  will  only  be 
required  to  provide  documentation  of  its 
purchase  volumes  of  gasoline  hom  Beacon 
Bay  during  the  Remedial  Order  period  In 
order  to  be  eligible  to  receive  a  refund  of  40 
percent  of  its  total  allocable  share  or  SS.fXM, 
whicbaver  la  greater.^ 

c  Spol  Purchoaen.  Finally,  we  will  adopt 
a  rabultable  presumption  that  a  reseller  or 
retailer  thai  made  only  spot  purchases  from 
Beacon  Bay  did  not  suffer  injury  as  a  result 
of  those  purchasea.  As  we  have  previously 
stated,  spot  purchaaers  generally  had 
considerable  discretion  as  to  the  timing  and 
location  of  their  purchases,  and  therpfore 
«irould  not  have  made  spot  market  purchans 
from  a  firm  at  increased  prices  unless  they 
were  able  to  pass  through  the  fii'l  amount  of 
the  firm's  selling  price  to  their  own 
customers.  See,  e.g.,  Vickers,  8  DOE  at 
85.398-97.  Accordingly,  a  spot  purchaser 
claimant  must  submit  specific  and  detailed 
evidence  to  rebut  the  spot  purchaser 
presumption  and  to  establish  the  extent  to 
which  it  was  injured  as  a  resuh  of  its  spot 
purchases  fimn  Beacon  Bay.* 

B  Refund  Application  Bequirrmenta 

To  appiv  for  a  refund  from  the  Beacon  Bay 
Remedial  Order  fund,  a  claimant  should 
submit  dii  Application  for  Refund  coiHaining 
all  of  the  following  information: 


aligibW  far  a  principal  lafunt)  «quai  to  40  prrtcoi 


'A 


that  anampls  le  maka  a  datailcd 


showiag  of  injury  in  order  to  otsain  100 
Us  alloaMe  •bare  but,  Instaad  pro*i<iaa 


IhallsadsastooaaciMdaihai  It  psisid  thromth  all 
of  the  overcharges,  or  that  it  was  injuied  in  an 
amoaoi  !■••  Ilun  th«  presumpliva  l*««l  rafuad.  BMy 
aol  iMoaaaariiy  r*caiva  a  full  prasumptioo-liaaa d 
rafusd.  loalaad,  such  a  claimant  may  racaive  a 
rafuad  whicta  raflacit  iha  l<>v«l  of  injury  •atabliabed 
'  In  Its  afifUcaiioa. 

'  In  pr*or  procaedlngs,  we  have  staled  that 


wiU  ba  approved  lor  apol  parchaaer*  \ 

'  thai:  (1 )  they  mada  tta  spot  parcbaaaa 
fat  yw  parposa  of  aosBftai  a  aap^  fir  thalr  base 
pariad  caaloaMn  ralhv  than  in  aabdpaltsa  of 
financial  adsaniaga  aa  a  rasalt  of  tfaoaa  pardMaoa, 
and  (2)  they  tMta  faread  by  maikal  CDodttiooe  to 
raaeii  tba  ^odiKt  at  a  loss  that  was  not 
subaaquaatly  raooupad  lhina|li  tha  <kaw  down  of 
bank*.  Saa,  e^..  Taxaoo  Inc.  20  DOE  1  M.ia?  at 
88  J21  (19901:  Quakar  Suia  Oil  Rafinl^  OorpJ 
Cerdftod  GagoHne  Co..  14  DOE  1  SS.4«S  (tMel 


(1)  Identifying  information  including  the 
claiouuit's  name,  current  busirMSS  address, 
business  address  during  the  refund  period, 
taxpayar  identification  number,  a  statement 
indicating  whether  the  claimant  is  an 
individual,  corporation,  partnership,  sole 
proprietorship,  or  uther  business  entity,  the 
DanM.  titla,  and  telephone  number  of  a 
nafaoD  to  coatact  for  any  additional 
infoirnation,  and  the  name  and  address  of  the 
person  who  should  receive  any  refund 
checiu"  If  the  applicant  operated  imder  more 
than  one  name  or  under  a  different  name 
during  the  price  control  period,  the  apiplicant 
should  specify  thoae  names; 

(2)  The  applicant's  use  of  g»soiine 
purchased  from  Beacon  Bay:  a.g.,  consumer 
(end-user),  reseller,  cooperative,  or  public 
utility: 

(3)  A  monthly  purchase  schedule  covering 
the  period  August  1. 1979  through  March  31. 
1980.  The  applicant  should  specify  the 
source  of  its  gallonage  information.  In 
calculating  its  purchase  volumes,  an 
applicant  sbotud  use  actual  records  from  the 
refund  period,  if  available.  If  these  records 
ara  not  available,  the  applicant  may  submit 
aatiiiMlai  of  ita  gasoline  purchasea.  but  the 
estimation  methodology  must  be  reaaonable 
and  must  be  explaineoin  detail; 

(4)  If  the  applicant  was  a  direct  purchaser 
frtim  Beacon  Bay.  it  should  provide  its 
customer  number.  If  tba  applicant  was  an 
Indirect  purchaser  bom  Beacon  Bay  (La.,  it 
purchased  Beacon  Bay  gasoline  through 
another  supplier),  it  should  submit  the  name, 
address,  ana  talephone  number  of  its 
immediate  supplier  and  should  specify  why 
it  believes  that  the  gasoline  was  originally 
sold  by  Beacon  Bay; 

(5)  If  the  applicant  is  a  regulated  utility  or 
cooperative,  certifications  that  it  will  pass  on 
the  entirety  of  any  refund  received  to  its 
CBStomers.  will  notify  its  state  utility 
oonmisslon,  or  other  regulatory  agency,  or 
membership  body  of  tba  raoeipt  of  any 
refund,  and  a  brief  description  of  how  tlie 
refund  will  be  nessed  along; 

(6)  If  the  applicant  Is  a  retailer,  reseller,  or 
refiner  whose  allocable  share  exceeds  $5,000 
(I.e..  whose  ptuchaaas  equal  or  exceed  72.471 
gallons).  It  must  Indlete  whether  it  elects  to 
rely  on  the  appropriate  reseller  jn|ury 
presumption  and  receive  the  larger  of  SSiXM) 
or  40%  of  its  allocable  share.  If  it  doaa  not 
elect  to  rely  on  the  injury  presumption,  it 
must  submit  a  detailed  sbmring  that  it 
ahaotbsd  Beacon  Bay's  overcharges.  Saa 
Section  IILA.4  tupm: 


*l)nci>r  the  Privacy  Ad  o<  1974.  tin  aufamiasloa 
of  a  tocial  locarity  nombar  by  ao  iodivkktal 
applicant  1*  votoatary.  An  applicant  that  doss  aol 
wish  to  siitanjl  a  tocial  aacurity  Dumber  must 
■atamit  aa  Mgaptoyar  identifiCBUoa  nuari)#  if  one 
•xist*.  This  lafarmatlon  will  be  aaad  In  ptocaaatng 
refund  appiicatioas. mA  Is  rs^aastirl  panuaot  to 
our  authority  imdar  the  Psiiolsam  OvoKharB* 
Distribution  and  Restitution  Act  of  19M  aad  tba 
ragttlationa  codifiad  at  10  CFJL  Part  288.  Sufapail 
V.  Hm  lafonnallon  may  Iw  shared  with  other 
PSdsial  nanrlM  (or  slatialical.  auditing  or 
archiving  purpoaaa.  and  vrith  law  anforcsmeni 
agpnciu  whan  Ihay  ara  invaatigattBg  a  potantial 
vtolatioo  o(  civil  or  crlmioal  law.  Unlaaa  an 
appiicanl  claims  oonfidantialily.  this  Infamialioo 
will  ba  availabla  lo  tha  public  ia  tha  PabHc 
Rafaranos  Room  of  the  OiBuB  of  Haarioga  and 
Appaaia. 


(7)  A  statement  as  to  whether  the  applicant 
ur  a  related  firm  has  filed,  or  has  authorized 
any  Individual  to  file  on  its  behalf,  any  other 
application  in  the  Beacon  Bay  refund 
proceeding,  if  so.  an  explanation  of  the 
circumstances  of  the  other  filing  or 
authorization  should  be  submitted; 

(8)  A  statement  as  to  whether  the  applicant 
Is  or  was  in  any  way  affiliated  with  Btwxm 
Bay.  If  the  applicant  was  so  affiliated,  it 
should  explain  this  affiliation,  including  the 
time  period  in  which  it  was  affiliated;  ><> 

(9)  A  statement  as  to  whether  the 
ownership  uf  the  applicant's  fum  changed 
during  or  since  the  Remedial  Order  period. 
If  an  ownership  change  occurred,  the 
applicant  should  list  the  names,  addraaaea. 
and  telephone  numbers  of  any  prior  or 
subsequent  owners.  The  applicant  should 
also  provide  copies  of  any  relevant  Ptuchaaa  . 
ai>d  Sales  Agreements,  if  available.  If  such 
written  documenU  are  not  available,  the 
applicants  should  submit  a  description  of  tbe 
ownership  change,  including  the  year  uf  the 
sale  and  the  type  of  sale  (e.g.,  sale  of 
(a)rporate  slock,  sale  of  company  aasetak 

(10)  A  statement  as  to  wbatber  tha 
applicant  has  evw  bean  a  party  in  a  DOE 
enfaicflaaeDl  action  or  a  private  Sactioo  210 
adioB.  If  so,  an  explanation  ol  tbe  case  and 
copies  of  ratevant  documanls  shouki  aho  ba ' 
provided; 

(11)  Tbe  statement  hsted  below  signed  by 
the  individual  applicant  or  a  responsible 
official  of  the  frnn  filing  the  refund 
application: 

i  swear  (or  affirm)  that  tbe  infamation 
contained  in  tbis  appUcatioa  and  ita 
altachmento  is  tme  and  correct  to  tba  best  of 
my  knowladgp  and  balieL  I  understand  that 
anyone  who  is  convicted  of  providing  blse 
information  to  tlie  federal  government  may 
be  subfact  to  a  fine,  a  jail  aantenca,  or  both, 
pursuant  lo  18  U.S.C.  1001 . 1  understand  that 
tite  information  contained  in  this  application 
is  subiect  to  public  disclosure.  I  have 
encloaed  a  duplicate  of  this  entire 
applicatjon  which  will  be  placed  in  tba  OHA 
F^lic  Reference  Room. 

All  applications  should  be  either  typed  or 
printed  and  clearly  labeled  "Beacon  Bay 
Special  Refund  Ptvceeding.  Case  No.  LEF- 
0074."  Each  applicant  must  submit  an 
original  and  one  copy  of  tbe  application.  If 
the  applicant  believes  that  any  of  tba 
information  in  ita  ^>plication  is  confidential 
and  does  not  wish  for  this  information  to  be 
publicly  disclosed,  it  must  submit  an  original 
af>plication,  clearly  designated 
"oonfideotial,"  containing  tbe  confidential 
information,  and  two  copies  of  the 
application  with  the  confidential  information 


•<>  Affilialas  of  firms  that  have  rsmitlcKi  overchuge 
funds  lo  Iha  DOE  ara  psatnUy  noi  enililad  to  sliaie 
in  ihoM  funds.  If  aa  affiliaia  of  Baacon  Bay  wora 
graniad  a  rafuad.  Baacon  Bay  would  ba  Indirectly 
conripanaatad  from  a  Ranwdial  Order  fund  rmninod 
lo  tenia  its  own  vkiialiona  Sea  Fivpane  htdmabiol. 
Inc.  V.  Department  of  Energy,  Na  8-23.  slip  op.  at 
3  {Temp.  Emar.  Ct.  App.  (anuary  8. 1993).  la 
addUhm. Baaoon Bm paaaumiibly  wouiii  not  have 
saM  paHalaaai  pmaadato  an  affiliate  if  tach  a  aalv 
would  have  placed  the  pardiaaar  at  a  competitive 
diudvant^a.  See  MaaatJMm  PeUokvm  CoJPikM  OU 
Corp,.  18  DOE  1 88JB11  (1987).  amandod  daim 
denied.  17  DOE  1 88.291  (1988).  racoasideratian 
denied.  28  DOC  1  85.238  (19ao). 


deleted.  All  refund  applicatiotis  should  be 
postmarked  no  later  than  May  1, 199S.  and 
sent  to:  Beacon  Bay  Special  Refund 
Proceeding.  Office  of  Hearings  and  Appeals. 
Department  of  Energy.  1000  Independence 
Ave..  Washington,  d!c  20585. 

'n  addition,  we  will  adopt  the  following 
procedures  relating  to  refund  applications 
filed  on  behalf  of  applicants  by 
"representatives,"  including  refund  filing 
services,  consulting  firms,  accountants,  and 
attorneys.  See  Texaco  Inc..  20  DOE  ^  85.147 
(1990).  Each  such  filing  service  shall, 
contempioraneously  with  its  first  filing  in  the 
Beacon  Bay  proceeding,  submit  a  statement 
indicating  its  qualifications  for  representing 
refund  applicants  and  containing  a  detailed 
description  of  the  solicitation  practices  and 
application  procedures  that  it  has  used  and 
plans  to  use.'!  This  statement  should  contain 
the  following  information:  '^ 

(1)  A  description  of  the  procedures  used  to 
solicit  refund  applications  in  the  Beacon  Bay 
proceeding  and  copies  of  any  solicitation 
materials  mailed  to  prospective  Beacon  Bay 
applicants; 

(2)  A  description  of  how  the  filing  service 
obtains  authorization  from  its  clients  to  act 
as  their  representative,  including  copies  of 
any  type  of  authorization  form  signed  by 
rehind  applicants; 

(3)  A  description  of  how  the  filing  service 
obtains  and  verifies  the  information 
contained  in  refund  applications;. 

(4)  A  description  of  the  procedures  used  to 
forward  refunds  to  its  clients; 

(5)  A  description  of  the  prtx;edures  used  to 
prevent  and  check  for  duplicate  filings. 

Upon  receipt  of  this  information,  we  may 
suggest  alteration  of  a  filing  service's 
prtxedures  if  they  do  not  conform  to  the 
procedural  requirements  of  10  CFR  Part  205 
and  this  proceteding. 

Second,  we  will  require  strict  compliance 
with  the  filing  requirements  as  specified  in 
10  CFR  205.283,  particularly  the  requirement 
that  applications  and  the  accompanying 
certification  statement  be  signed  by  the 
applicant. 

Third,  in  any  case  where  an  application 
has  been  signed  and  dated  before  the 
issuance  of  this  Decision  and  Order,  we  will 
require  a  certification  statement,  signed  and 
dated  by  the  applicant  after  the  date  of  the 
issuance  of  this  Decision  and  Order.  The 
certification  should  state  that  the  applicant 
has  not  filed  and  will  not  file  any  other 
Application  for  Refund  in  tbe  Beacon  Bay 


'  ■  This  statement  should  be  submined  under 
separate  cover  and  reference  the  Beacon  Bay  refund 
proceeding,  Caae  No.  LEF-0074. 

■^Thic  information  with  regard  to  some  filing 
services  has  already  been  requested  and  received  by 
this  Office.  Therefore,  any  filing  service  that  has 
had  more  than  10  Applications  for  Refund 
approved  before  the  issuance  of  this  Decision  and 
Order  need  not  submit  this  information  if  it  has 
already  done  so  in  another  proceeding.  Instead, 
such  a  filing  service  need  only  include  a  copy  of 
(he  previous  submission(s)  responsive  to  items  (Il- 
ls) and  provide  an  update  if  its  response  to  any  of 
these  questions  ha*  dianged  since  it  first  submitted 
its  information.  However,  in  light  of  the  importance 
of  this  information,  it  is  prudeiu  for  all  filing 
services  to  review  their  practices  and  inform  tbe 
OHA  of  any  alterations  or  impro\-ements  thai  have 
been  made. 


proceeding  and  that,  after  having  been 
provided  a  copy  of  this  Decision  and  Order, 
it  still  authorizes  that  filing  service  to 
represent  it. 

Fourth,  we  will  require  from  each 
representative  a  statement  certifying  that  it 
maintains  a  separate  escrow  account  at  a 
bank  or  other  financial  institution  for  the 
deposit  of  all  refunds  received  on  behalf  of 
applicants,  and  that  its  normal  business 
practice  is  to  deposit  all  Subpart  V  refund 
checks  in  that  account  within  two  business 
days  of  receipt  and  to  disburse  refunds  to  the 
applicants  within  30  calendar  days 
thereafter.  Unless  such  certification  is 
received  by  the  OHA.  all  refund  checks 
approved  will  be  made  payable  solely  to  the 
applicant.  Representatives  who  have  not 
previously  submitted  an  escrow  certification 
form  to  the  OHA  may  obtain  a  copy  of  the 
appropriate  form  by  contacting:  Marcia  B. 
Carlson,  HG-13.  Chief.  Docket  &  Publications 
Branch,  Department  of  Energy.  Washington. 
D.C.  20585. 

Finally,  the  OHA  reiterates  its  policy  to 
scrutinize  applications  filed  by  filing  services 
closely.  Applications  submitted  by  a  filing 
service  should  contain  all  of  the  information 
in  this  Decision  and  Order. 

C.  Distribution  of  Funds  Remaining  After 
First  Stage 

Any  funds  that  remain  after  all  first  stage 
claims  have  been  decided  shall  be  distributed 
in  accordance  tMth  the  provisions  of  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (PODRA),  15  U.S.C 
§§  4501-07.  The  PODRA  requires  that  the 
Secretary  of  Energy  determine  annually  the 
amount  of  oil  overcharge  funds  that  will  not 
be  required  to  refund  monies  to  injured 
parties  in  Subpart  V  proceedings  and  make 
those  funds  available  to  state  governments  for 
use  in  four  energy  conservation  programs. 
The  Secretary  has  delegated  those 
responsibilities  to  .the  OHA,  and  any  funds  in 
the  Beacon  Bay  Remedial  Order  fund  that  the 
OHA  determines  will  not  be  needed  to  effect 
direct  restitution  to  injured  customers  will  be 
distributed  in  accordance  with  the  provisions 
of  the  PODRA. 

It  Is  Therefore  Ordered  That: 

(1)  Applications  for  Refund  from  the  funds 
remitted  to  the  Departement  of  Energy  by 
Beacon  Bay  Enterprises,  Inc.  pursuant  to  the 
Remedial  Order  issued  on  June  21, 1982,  may 
now  be  filed. 

(2)  Applications  for  Refund  must  be 
postmarked  no  later  than  May  1, 1995. 

Dated:  October  27, 1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-27304  Filed  11-2-94;  8:45  am) 
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Implementation  of  Special  Refund 
Procedures 

AQENCV:  Office  of  Hearings  and  Appeals. 
E)ei>artmeiit  of  Energy. 

ACTION:  Notice  of  Implementation  of 
Special  Refund  Procedures. 


SUMMARY:  The  Office  of  Hearings  and 
Appeals  (OHA)  of  the  Department  of 
Energy  (DOE)  annotmces  the  proposed 
procedures  for  disbursement  of  the  total 
amount  of  $5,982.32  in  crude  oil 
overcharges  obtained  by  the  DOE  under 
the  terms  of  a  Remedial  Order  that  DOE 
issued  to  Doma  Corporation  (DOMA) 
and  Don  Martin  (Martin),  Case  No.  LEF- 
0049.  OHA  has  determined  that  the 
funds  obtained  from  DOMA  and  Martin, 
plus  accrued  interest,  will  be  distributed 
in  accordance  with  DOEs  Modified 
Statement  of  Restitutionary  Policy  in 
Crude  Oil  (Dases. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Wieker,  Deputy  Dii^ector. 
Office  of  Hearings  and  Appeals,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586- 
2400. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  205.282(c), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  set  out  below. 
The  Decision  sets  forth  the  procedures 
that  DOE  has  formulated  to  distribute  to 
eligible  claimants  $5,982.32.  plus 
accrued  interest,  obtained  under  the 
terms  of  a  Remedial  Order  that  DOE 
issued  to  Doma  Cxirporation  and  Don 
Martin  on  July  25, 1985.  The  Remedial 
Order  found  that  Doma  Corporation  and 
its  President,  Don  Martin,  both  violated 
provisions  of  the  Federal  petroleum 
price  and  allocation  regulations 
involving  the  sale  of  crude  oil  during 
the  period  of  November  1973  through 
June  1977. 

OHA  will  distribute  the  Remedial 
Order  fimds  in  accordance  with  DOE's 
Modifled  Statement  of  Restitutionary 
Policy  in  Crude  Oil  Cases  (the  MSRP). 
51  FR  27899  (August  4, 1986).  Under 
the  MSRP,  crude  oil  overcharge  monies 
are  divided  between  the  Federal 
government,  the  states,  and  injured 
purchasers  of  refined  i>etroleiuT) 
products.  Refunds  to  the  states  are 
distributed  in  proportion  to  each  state's 
consumption  of  petroleum  products 
during  the  price  control  period.  Refunds 
to  eligible  purchasers  are  based  on  the 
total  volume  of  petroleum  products 
purchased  and  the  degree  to  which  they 
can  demonstrate  injury. 

Because  the  June  30, 1994  deadline 
for  crude  oil  refimd  applications  has 
passed,  no  new  applications  for 
purchasers  of  refined  petroleiun 
products  will  be  accepted  for  these 
funds.  Instead,  the  share  allocated  to 
these  purchasers  will  be  added  to  the 
general  crude  oil  overcharge  pool  used 
for  direct  restitution. 


UMI 
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Dited:  October  27, 1994. 
Geerg*  B.  Bmaay, 

Director.  Office  of  Hearings  and  Appeals. 

Dtcisioa  and  Order  of  tbe  Departnent  of 
Enorgy 

ImpIemenUtion  of  Special  Refund 
Procodurea 

October  27. 1994. 

Name  of  Firm:  Doma  Coqx>ralion  and  Don 

Martin 
Date  of  Filing:  September  1 7 . 1 992 
Case  Number:  LEF-0049 

This  Decision  and  Order  considers  a 
Petition  for  the  Implementation  of  Special 
Refund  Procedures  (Petition)  filed  by  the 
Economic  Regulatory  Administration  (ERA) 
for  crude  oil  overcharge  funds.  Under  the 
procedural  regulations  of  the  Department  of 
Energy  (DOE).  ERA  may  request  that  the 
Office  of  Hearings  and  Appeals  (OHA) 
fiormulate  and  implement  special  refund 
procedures.  See  Petition  for  Implementation 
of  Special  Refund  Procedures.  10  CFR 
20S.281.  These  procedures  are  used  to  refund 
monies  to  thoM  persons  who  were  injured  by 
actual  or  alleyd  violations  of  the  DOE  price 
regulations.  We  have  considered  ERA'S 
September  17, 1992.  request  to  implement 
Subpart  V  procedures  with  respect  to  the 
monies  received  from  Doma  Corporation 
(DOMA)  and  Don  Martin  (Martin)  and  have 
determined  that  such  procedures  are 
appropriate. 

The  Petition  filed  by  ERA  seeks  to 
implement  special  reftind  procedures  for 
monies  that  were  remitted  by  DOMA  and 
Martin  pursuant  to  Final  Remedial  Order  No. 
HRO-0209  (the  Order)  issued  on  )ulv  25. 
1985,  by  OHA.  Under  this  Order,  [X3MA  and 
Martin  were  found  to  have  violated 
provisions  of  the  Federal  petroleum  price 
and  allocation  regulations  during  the  (leriod 
November  1973  through  )une  1977  (the  audit 
period).  A  total  amount  of  $5,982.32  has  been 
remitted  to  the  DOE.'  This  Decision  and 
Order  sets  forth  OHA's  plan  to  distribute 
these  funds. 

I.  Background 

DOMA  was  incorporated  in  the  state  of 
Texas  on  May  31. 1973.  and  was  headed  by 
Don  Martin.  President.  Its  crude  oil  trading 
activities,  during  the  audit  period,  were 
based  in  Abilene.  Texas  and  consisted 
primarily  of  purchasing  and  reselling  crude 
oil  (without  substantially  changing  its  form) 
to  purchasers  other  than  ultimate  consumers. 
DOMA  was,  therefore,  a  reseller  as  that  terra 
is  defined  at  10  CFR  212.31. 

On  June  13. 1979.  ERA  issued  a  Notice  of 
Probable  Violation  (NOPV)  alleging  that 
during  the  audit  period  DOMA  committed 
violations  of  DOE  regulations  in  its  sales  of 
crude  oil.  On  February  7,  1984.  ERA  issued 
an  Amended  Proposed  Remedial  Order 


*  The  alleged  violations  referred  lo  in  this 
Propoaad  Decision  and  Order  involve  the  ulea  of 
both  crude  oil  and  refined  petroleum  products. 
However,  in  view  of  the  size  of  the  payment  and 
the  fact  that  most  of  tbe  overcharges  relate  to  crude 
oil.  the  OHA  ha*  determined  that  the  interests  of 
administrative  efficiency  would  best  be  tervcd  by 
considering  all  monies  received  lo  be  the  renult  of 
crude  oil  violations. 


(APRO)  Case  No.  6A0X00111.  The  APRO 
alleged  that  both  DOMA  and  Martin  charged 
prices  in  excess  of  the  maximum  legal  selling 
price:  purchased  uncertified  barrels  of 
bottoms  oil  and  sold  them  as  new  or  stripper 
oil;  and  miscertified  various  petroleum 
products  as  new  or  stripper  crude  oil  in 
violation  of  the  following  statutory 
provisions:  10  CFR  205.202.  210.62(c). 
212.10.  .93.  .131. 

This  Office  issued  the  APRO  as  a  Final 
Remedial  Order  to  DOMA  and  Martin  on  |uly 
25. 1985.  See  Final  Remedial  Order  at  29. 
DOMA  and  Martin  have  remitted  S5,982.32. 
plus  interest,  to  the  Office  of  Controller,  of 
the  Department  of  Energy.  These  funds  are 
available  for  distribution  through  Subpart  V 
and  currently  are  being  held  in  an  interest- 
bearing  escrow  account  maintained  at  the 
Department  of  the  Treasury  pending  a 
determination  regarding  their  proper 
distributkm. 

n.  Jurisdiction  and  Authority 

The  general  guidelines  that  govern  OHA's 
ability  to  formulate  and  implement  a  plan  to 
distribute  refunds  are  set  forth  at  10  CFR  Part 
205.  Subpart  V.  These  procedures  apply  in 
situations  where  DOE  cannot  readily  identify 
the  persons  who  were  injured  as  a  result  of 
actual  or  alleged  violations  of  the  regulations 
or  ascertain  the  amount  of  the  refund  each 
person  should  receive.  For  a  more  detailed 
discussion  of  Subpart  V  and  the  authority  of 
OHA  to  feshion  procedures  to  distribute 
refunds,  see  Office  ofEnforcerAent,  9  DOE 
1 82,508  (1981)  and  Office  of  Enforcement.  8 
DOE  182.597  (1981). 

m.  The  Grade  Oil  Refiind  Procedures 

A.  Crude  Oil  Refund  Policy 

The  monies  remitted  by  DOMA  and  Martin 
will  be  distributed  in  accordance  with  DOE's 
Modified  Statement  of  Restitutionarv  Policy 
in  Crude  Oil  Cases  (MSRP).  See  51  fHt  27899 
(August  4, 1986).  This  policy  has  been 
utilized  in  all  Subpart  V  proceedings 
involving  alleged  crude  oil  violations.  See 
Order  Implementing  the  MSRP.  51  FR  29689 
(August  20. 1986)  (the  August  1986  Order). 

Under  the  MSRP.  40  percent  of  the  crude 
oil  overcharge  funds  will  be  refunded  to  the 
federal  government,  another  40  percent  to  the 
states,  and  up  to  20  percent  may  initially  be 
reserved  for  the  fiayment  of  claims  by  injured 
parties.  The  MSRP  also  specified  that  any 
monies  remaining  after  all  valid  claims  by 
injured  purchasers  are  paid  will  be  disbursed 
to  the  federal  government  and  the  states  in 
equal  amounts.  See.  In  rr  The  Department  of 
Energy  Stripper  Well  Exemption  Litigation. 
653  F  Supp.  108  (D  Kan).  6  Fed  Energy 
Guidelines  1 90.509  (1986)  (the  Stripper  Well 
Settlement  Agreement)  for  a  more  detailed 
discussion  of  the  MSRP. 

On  April  10. 1987.  the  OHA  issued  a 
Notice  analyzing  the  numerous  comments 
received  in  response  to  tbe  August  1986 
Order.  52  FR  11737  (April  10. 1987)  (the 
April  10  Notice).  This  Notice  provided 
guidance  to  claimants  that  anticipated  filing 
refund  applications  for  crude  oil  monies 
under  the  Subpart  V  regulations.  In  general, 
we  stated  that  all  claimants  would  be 
required  to  (1)  document  their  purchase 
volumes  of  petroleum  products  during  the 


August  19, 1973  through  January  27. 1981, 
crude  oil  price  control  period;  and  (2)  prove 
they  were  injured  by  the  alleged  crude  oil 
overcharges.  End-users  of  petroleum 
products  whose  businesses  are  unrelated  to 
the  petroleum  industry  would  be  presumed 
to  have  been  injured  by  the  alleged  crude  oil 
overcharges  and  would  not  be  required  to 
submit  proof  of  injury.  See  City  of  Columbus. 
Georgia,  16  DOE  185,550  (1987). 

B.  The  Proposed  Decision  and  Order 

On  November  12, 1992,  OHA  issued  a 
Proposed  Decision  and  Order  (PDO) 
establishing  tentative  procedures  to 
distribute  the  crude  oil  violation  amount  that 
had  been  obtained  from  DOMA  and  Martin. 
The  amount  of  money  covered  by  the  PDO 
is  S5.982.32.  plus  accrued  interest.  OHA 
tentatively  concluded  that  the  funds  should 
be  distributed  in  accordance  with  the  MSRP 
and  the  April  Notice.  Pursuant  to  the  MSRP, 
OHA  proposed  to  reserve  20  percent  of  these 
funds  (SI. 196)  for  direct  refunds  to 
applicants  who  claim  that  they  were  injured 
by  the  crude  oil  violations.  We  stated  that  tbe 
remaining  80  percent  of  the  funds  would  be 
distributed  to  the  states  and  the  federal 
government  for  indirect  restitution.  After  all 
valid  claims  have  been  piaid,  any  remaining 
funds  in  the  claim  reserve  would  also  be 
divided  between  the  states  and  the  federal 
government.  The  federal  government's  share 
ultimately  would  be  deposited  into  the 
general  fund  of  the  Treastiry. 

The  PDO  proposes  evaluating  claims  for 
the  DOMA  and  Martin  crude  oil  refund 
proceeding  in  exactly  the  same  manner  as 
OHA  has  evaluated  claims  submitted  in  other 
crude  oil  proceedings.  Claimants  generally 
will  be  required  to  document  their  purchase 
volumes  of  petroleum  products  and  prove 
that  they  were  injured  as  a  result  of  the 
alleged  violations.  The  PDO  proposed  that 
the  refunds  be  calculated  on  the  basis  of  a 
volumetric  refund  amount  which  has  been 
calculated  in  accordance  with  the  description 
in  the  April  Notice.  We  further  stated  that  the 
crude  oil  overcharges  were  presumed  to  have 
been  absorbed,  rather  than  passed  on,  by 
applicants  who  were  (1)  end-users  of 
petroleum  products,  (2)  unrelated  to  the 
petroleum  industry,  and  (3)  not  subject  to  the 
regulations  promulgated  under  tbe 
Emergency  Petroleum  Price  and  Allocation 
Act  of  1973  (EPAA),  15  U.S.C  751-760h.  In 
order  to  receive  a  refund,  end-user  claimants 
need  not  submit  any  evidence  of  injury.  See 
Shell.  17  DOE  at  88.406. 

We  provided  a  period  of  30  days  from  the 
date  of  the  PDO's  publication  in  tbe  Federal 
Register  in  which  the  public  could  submit 
comments  regarding  the  tentative  refund 
procedures.  More  than  30  days  have  elapsed, 
and  OHA  has  received  no  comments 
concerning  the  proposed  procedures. 
Accordingly,  the  OHA  will  finalize  the  PDO 
as  set  forth  below. 

Under  the  terms  of  the  MSRP.  80  percent 
of  the  crude  oil  violation  amounts  subject  to 
this  Decision  or  $4,785.86  in  principal,  plus 
accrued  interest,  should  be  disbursed  in 
equal  shares  to  the  states  and  federal 
government  for  indirect  restitution. 
Accordingly,  we  will  direct  the  DOE's  Office 
of  the  Controller  to  transfer  one-half  of  that 


amount,  or  S2.393.00.  plus  interest,  into  an 
interest  bearing  subeccount  for  the  states,  and 
one-half,  or  $2,393.00.  plus  interest,  into  an 
interest  bearing  subaccount  for  the  federal 
government.  In  accordance  with  previous 
practice,  when  the  amount  available  for 
distribution  to  the  states  reaches  $10  million, 
we  will  direct  the  DOE's  Office  of  the 
Controller  to  make  the  appropriate 
disbursement  to  the  individual  states. 
Refunds  to  the  states  will  be  in  proportion  to 
the  consumption  of  petroleum  products  in 
each  state  during  the  period  of  price  controls. 
The  share  or  ratio  of  the  funds  allocated  to 
each  state  is  contained  in  Exhibit  H  of  the 
Stripper  Well  Agreement.  When  disbursed, 
these  funds  will  be  subject  to  the  same 
limitations  and  reporting  requirements  that 
apply  to  any  other  crude  oil  funds  received 
by  the  states  in  accordance  with  the  Stripper 
Well  Agreement. 

We  must  also  determine  the  appropriate 
method  for  disbursing  the  20  percent  of  the 
fund  available  for  direct  restitution  (SI  ,196). 
The  application  period  for  crude  oil 
overcharge  refunds  ended  on  June  30. 1994. 
As  we  discussed  in  King  Petroleum.  Inc.. 
Case  No.  LEF-012S.  August  8, 1994 
(Proposed  Decision  and  Order),  we  will  not 
hold  a  separate  refund  proceeding  for  monies 
that  become  available  for  direct  restitution 
after  the  June  30, 1994  closing  date.  59  Fed. 
Reg.  41755  (August  15, 1994).  Therefore,  the 
funds  in  this  case  (Sl.196)  will  be  added  to 
the  general  crude  oil  overcharge  pool  for 
direct  restitution  to  those  applicants  who 
applied  by  the  June  30, 1994  deadline. 

It  Is  Therefore  Ordered  That: 

(1)  The  Director  of  Special  Accounts  and 
PavToll.  Office  of  Departmental  Accounting 
and  Financial  Systems  Development,  Office 
of  the  Controller.  Department  of  Energy,  shall 
take  all  steps  necessary  to  transfer  S5.982.32. 
plus  accrued  interest,  from  the  DOMA  and 
Martin  escrow  account  Number 
6A0X00111Z.  as  specified  in  Paragraphs  (2). 
(3)  and  (4)  of  this  Decision. 

(2)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  S2.393.  plus  accrued 
interest,  of  the  funds  referenced  in  Paragraph 
(1)  above,  into  the  subaccount  denominated 
"Crude  Tracking-States."  Number 
999DOE003W. 

(3)  The  Director  of  Special  Accounts  and 
Payroll  shall  transfer  $2,393.  plus  accrued 
interest,  of  the  funds  referenced  in  Paragraph 
(1)  above,  into  the  subaccount  denominated 
"Crude  Tracking-Federal,"  Number 
999DOE002W. 

(4)  Tbe  Director  of  Special  Accounts  and 
Payroll  shall  transfer  SI. 196.  plus  accrued 
interest,  of  the  funds  referenced  in  Paragraph 
(1)  above,  into  the  subaccount  denominated 
"Crude  Tracking-Claimants  4,"  Number 
999DOE0010Z. 

(5)  This  is  a  final  Order  of  the  Department 
of  Energy. 

Dated:  October'27. 1994. 

George  B.  Br*auiy, 

Director,  Office  of  Hearings  and  Appeals. 

|FR  Doc.  94-27305  Filed  11-2-94;  8:45  am] 
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Western  Area  Power  Administration 

Salt  Lake  City  Area/Integrated  Projects 
Notice  of  Rate  Order  No.  WAPA-63 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  Rate  Order"Salt  Lake 

City  Area/Integrated  Pixijects  (Integrated 

Projects)  Firm  Electric  Service  Rate 

Adjustment. 

SUMMARY:  Notice  is  given  of  the 
confirmation  and  approval  by  the 
Deputy  Secretary  of  the  Department  of 
Energy  (DOE)  of  Rate  Order  No.  WAPA- 
63  and  Rate  Schedule  SLff-FS  placing 
finn  power  rates  for  capacity  and  energy 
from  the  Integrated  Projects  of  the 
Western  Area  Power  Administration 
(Western)  into  effect  on  an  interim  basis. 
The  provisional  rates  will  remain  in 
effect  on  an 'interim  basis  until  the 
Federal  Energy  Regulatory  Commission 
(FERC)  confirms,  approves,  and  places 
them  into  efFect  on  a  final  basis  or  until 
they  are  replaced  by  other  rates. 

The  provisional  firm  power  rates  to  be 
effective  from  December  1, 1994, 
through  November  30. 1999.  consist  of  ' 
an  energy  charge  of  8.90  mills  per 
kilowatthour  (mills/kWh)  and  a  capacity 
charge  of  $3.83  per  kilowatt  month  (kW- 
month).  which  result  in  a  composite  rate 
of  20.17  mills/kWh.  This  is  a  7.9- 
j)ercent  increase  over  the  current  energy 
charge  of  8.40  mills/kWh  and  the 
current  capacity  charge  of  $3.54/kW- 
month  which  results  in  a  composite  rate 
of  18.70  mills/kWh.  A  comparison  of 
existing  and  provisional  rates  follows: 

Salt  Lake  Crrv  Area/Integrated 
Projects  Comparison  of  Exist- 
ing AND  Provisional  Firm  Power 
Rates 


Existing 

Provisional 

rates  (ef- 

rates (ef- 

fective ^0l 

fective  12/ 

92) 

94) 

Fimn  Power  Serv- 

SLIP-F4 

SUP-F5 

ice  Rate  Sched- 

ule. 

Firm  Capacity 

S3.54 

S3.83 

Charge  (S^kW/ 

month). 

Firm  Energy 

8.40 

8.90 

Charge  (mills/ 

kWh). 

Composite  ftate 

'18.70 

20.17 

(rrvtls/kWt^. 

<  The  rates  calculated  at  a  58.2-perc8nt  load 
factor  can  be  expressed  as  a  Combined  Rate 
of  16.72  miRsMWh. 

DATES:  Rate  Schedule  SLIP-F5  will  be 
placed  into  effect  on  an  interim  basis  on 
the  first  day  of  the  first  full  billing 
period  begiiming  on/or  after  December 


1. 1994.  and  will  be  in  effect  until  FERC 
confirms,  approves,  and  places  the  rate 
schedule  in  effect  on  a  final  basis 
through  November  30. 1999.  or  until  the 
rate  schedule  is  superseded. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mr.  Kenneth  G.  Maxey.  Area  Manager. 
Salt  Lake  City  Area  Office.  Western 
Area  Power  Administration,  275  East 
200  South.  Suite  475,  Salt  Lake  Qty. ' 
UT  84111,  (801)  524-6372 

Ms.  Deborah  M.  Linke,  Chief.  Rates  and 
Statistics  Branch,  Western  Area  Power 
Administration,  P.O.  Box  3402, 
Golden.  CO  80401-0098.  (303)  275- 
1618 

Mr.  Joel  Bladow,  Assistant 
Administrator  for  Washington 
Liaison.  Western  Area  Power 
Administration.  Room  8G-027. 
Forrestal  Building.  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585-0001.  (202) 
586-5581 

SUPPLEMENTARY  INFORMATION:  By 
Amendment  No.  3  to  Delegation  Order 
No.  0204-108.  published  November  10. 
1993  (58  FR  59716).  the  Secretary  of 
Energy  (Secretary)  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a 
nonexclusive  basis  to  the  Administratoi 
of  Western;  (2)  the  authority  to  confirm, 
approve,  and  place  such  rates  into  effect 
on  an  interim  basis  to  the  Deputy 
Secretary;  and  (3)  the  authority  to 
confirm,  approve,  and  place  into  effect 
on  a  final  basis,  to  remand,  or  to 
disapprove  such  rates  to  FERC.  Existing 
DOE  procedures  for  public  participation 
in  power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  18, 
1985  (50  FR  37835). 

These  power  rates  are  established 
pursuant  to  section  302(a)  of  the  DOE 
Organization  Act.  42  U.S.C.  7152(a). 
through  y^hich  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902.  43  U.S.C.  371  et  seq..  as 
amended  and  supplemented  by 
subsequent  enactments;  particularly 
secticm  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  U.S.C.  485h(c);  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary. 

The  main  issues  raised  at  public 
meetings  and  in  written  comments 
included  (1)  cost  projections  used  in  the 
Power  Repayment  Study  (PRS).  (2) 
water  depletion  schedules  assumed  for 
future  power  projections,  and  (3) 
estimated  future  prices  for  purchased 
power.  Western  has  considered  all 
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comments  in  preparation  of  the 
provisional  rates. 

Rate  Order  No.  VVAPA-63. 
conflrming,  approving,  and  placing  the 
proposed  Integrated  Projects  rate 
adjustment  into  effect  on  an  interim 
basis,  is  issued,  and  the  new  Rate 
Schedule  SLIP-F5  will  be  promptly 
submitted  to  FERC  for  confirmation  and 
approval  on  a  final  basis. 

Issued  in  Washington.  DC  October  24. 
1994. 

William  H.  White, 

Deputy  Secwtary 

Order  Confiniiing,  Approving,  and 
Placing  the  Sail  Lake  City  Area/ 
Integrated  Projects  Firm  Power  Service 
Rates  Into  Effect  on  an  Interim  Basis 

In  the  Matter  of  Western  Area  Power 
Administration  Rate  Adjustment  for  .Salt 
Laiie  City  Area/lntoj^ted  PrnjettK 
October  24.  1994. 

(Rat*  Order  No.  WAPA-63] 

These  power  rates  are  established 
pursuant  to  section  302(a)  of  the 
Department  of  Energy  (DOE) 
Organization  Act,  42  U.S.C.  7152(a). 
through  which  the  power  marketing 
functions  of  the  Secretary  of  the  Interior 
and  the  Bureau  of  Reclamation 
(Reclamation)  under  the  Reclamation 
Act  of  1902,  43  use.  371  et  seq  .  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939.  43  use.  485h(c).  and 
other  acts  specifically  applicable  to  the 
project  system  involved,  were 
transferred  to  and  vested  in  the 
Secretary  of  Energy  (Secretar>')- 

By  Amendment  No.  3  to  Delegation 
Order  No.  0204-108.  published 
November  10.  1993  (58  PR  59716),  the 
Secretary  delegated  (1)  the  authority  to 
develop  long-term  power  and 
transmission  rates  on  a  nonexclusive 
basis  to  the  Administrator  of  Western 
Area  Power  Administration  (Western); 
(2)  the  authority  to  confirm,  approve, 
and  plucu  such  rates  into  effect  on  an 
interim  basis  to  the  Deputy  Secretary: 
and  (3)  the  authority  to  conHrm, 
approve,  and  place  into  effect  on  a  final 
basis,  to  remand,  or  to  disapprove  such 
rates  to  the  Federal  Energy  Regulatory 
Commission  (FERC).  Existing  DOE 
procedures  for  public  participation  in 
power  rate  adjustments  (10  CFR  Part 
903)  became  effective  on  September  iS. 
1985  (50  PR  37835). 

Acronyms  and  Definitions 

As  used  in  this  rate  order,  the 
following  acronyms  and  definitions 
apply: 


$/kW/month:  Monthly  charge  for. 
capacity  (i.e..  $  per  kilowatt  (kW)  per 
month). 

AF:  Acre-foot.  The  amount  of  water 
necessary  to  cover  1  acre  of  land  to  a 
depth  of  1  foot. 

Basin  Fund:  That  account  in  the  U.S. 
Department  of  the  Treasury,  established 
by  the  Colorado  River  Storage  Project 
(CRSP)  Act. 

Billing  Demand:  The  greater  of  (1)  the 
highest  30-minute  demand  measured 
during  the  month  up  to,  but  not  in 
excess  of.  the  delivery  obligation  under 
the  power  sales  contract  or  (2)  the 
contract  rate  of  delivery. 

Capacity  Component:  Part  of  a  firm 
power  rate;  shown  in  the  power 
repayment  study  (PRS)  as  a  dollar  per 
kW  per  year  charge.  Billed  on  a  dollar 
per  kW  per  month  basis.  Applied  each 
billing  period  to  each  kW  which  each 
contractor  is  entitled  by  conflict. 

Categorical  Exclusion:  Characterizes 
an  action  which  does  not  individually 
or  cumulatively  have  a  significant  effect 
on  the  human  environment  and  which 
has  been  found  to  have  no  such  effect 
in  procedures  adopted  by  a  Federal 
agency  and  for  which,  therefore,  neither 
an  environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

CME:  Capitalized  movable  equipment. 

Collbran:  Collbran  Project. 

CREDA:  Colorado  River  Energy 
Distributors  Association. 

CROD:  Contract  rate  of  delivery. 
Capacity  the  supplier  of  electric  service 
agrees  to  have  available  for  delivery.  It 
may  or  may  not  be  accompanied  by 
energy. 

CRSM:  Colorado  River  Simulation 
Model. 

CRSP:  Colorado  River  Storage  Project. 

CRSP  Act:  Act  of  April  1 1 ,  19.56.  ch. 
203.  70  Stat.  105,  as  amended.  43  U.S.C. 
B20-620O. 

CWIP:  Construction  work  in  progress. 

Customer  Brochure:  A  document 
prepared  for  public  distribution 
explaining  the  background  of  the  rate 
proposal. 

Demand:  The  rate  at  which  electric 
capacity  is  delivered  to  or  by  a  system 
over  any  designated  period  of  time. 

DOE:  U.S.  Department  of  Energy. 

DOE  Order  RA  6120.2:  An  order 
dealing  with  power  marketing 
administration  financial  reporting. 

EA:  Environmental  assessment. 

EIS:  Environmental  impact  statement. 

Energy  Component:  Part  of  a  firm 
power  rate;  expressed  in  mills  per 
kilowatthour  (kWh).  Applied  to  each 
kWh  made  available  to  each  customer. 

Exception  Criteria:  An  agreement 
between  Reclamation  and  Western 
setting  forth  conditions  for  operating  the 


Glen  Canyon  Dam  outside  of  test  flows 
and  subsequent  interim  operating 
criteria,  including  system  regulation, 
emergency  situations,  and  for  the 
sp>ecific  purpose  of  avoiding  high-cost 
replacement  power  purchases. 

FERC:  Federal  Energy  Regulatory 
Commission. 
FPOD:  Federal  jjoint  of  delivery. 
FY:  Fiscal  year. 

Glen  Canyon  Dam:  The  dam  on  the 
Colorado  River  which  forms  Lake 
Powell. 

Glen  Canyon  Dam  EIS:  Glen  Canyon 
Dam  Environmental  Impact  Statement. 
GCPA:  Grand  Canyon  Prote<:tion  A(i 
of  1992. 
IDC:  Interest  during  construction. 
Integrated  Projects:  The  Salt  Lake  City 
Area/Integrated  Projects,  which 
encompass  the  combined  sales  and 
resources  of  the  CRSP,  Collbran.  and  Rio 
Grande  Projects. 

Interior:  U.S.  Department  of  the 
Interior. 

kW:  Kilowatt;  1,000  watts. 

kWh:  Kilowatthour;  the  common  unit 
of  electric  energy,  equal  to  one  kW  taken 
for  a  period  of  1  hour. 

Load:  The  amount  of  capacity  or 
energy  delivered  or  required  at  any 
specified  point  or  points  on  a  system. 
Load  originates  primarily  with  a 
customer's  energy-consuming 
equipment. 

M&I:  Municipal  and  industrial. 

Mill:  Unit  of  monetary  value  equal  to 
.001  of  a  U.S.  dollar:  i.e..  1/lOth  of  a 
cent.  Used  to  express  wholesale  energy 
and  composite  electric  rates. 

Milis/kWh:  Mills  per  kilowatthour. 

MW:  Megawatt;  1,000  kW;  1,000.000 
watts. 

NEPA:  National  Environmental  Policy 
Act  of  1969. 

OMB:  Office  of  Management  and 
Budget. 

O&M:  Operation  and  maintenance. 
Pinch-Point:  The  FY  in  which  the  level 
of  the  rate  is  set  as  dictated  by  a  revenue 
requirement  in  some  future  year  to  meet 
relatively  large  annual  costs  or  to  repay 
investments  which  come  due. 

PMA:  Power  marketing 
administration. 

PRS:  Power  repayment  study. 

Reclamation:  Bureau  of  Reclamation. 
U.S.  Department  of  the  Interior. 

Regional  OfHce:  Bureau  of 
Reclamation's  Regional  Office. 

RGP:  Rio  Grande  Project. 

SLCA:  Salt  Lake  Gty  Area. 

SLCAO:  Salt  Lake  City  Area  Office. 

Upper  Basin  States:  Colorado,  New 
Mexico,  Utah,  and  Wyoming. 

UCRC:  Upper  Colorado  River 
Commission. 

Watt:  The  electrical  unit  of  power  or 
rate  of  doing  work.  It  is  analogous  to 


horsepower  or  foot-pounds  per  minute 
of  mechanical  power.  One  horsepower 
is  equivalent  to  approximately  746 
watts. 

Western:  Western  Area  Power 
Administration,  U.S.  Department  of 
Eneiw. 

WSCC:  Western  Systems  Coordinating 
Council. 

Effective  Dale 

The  new  rates  will  become  effective 
on  an  interim  basis  on  the  first  day  of 
the  first  full  billing  period  beginning  on 
or  after  December  l,  1994,  and  will  be 
in  effect  pending  FERC's  approval  of 
them  or  substitute  rates  on  a  final  basis 
through  November  30. 1999.  or  until 
supereeded. 

Public  Notice  and  ConunenI 

The  Procedures  for  Public 
Participation  in  Power  and 
Transmission  Rate  Adjustments  and 
Extensions.  10  CFR  Part  903,  have  been 
followed  by  Western  in  the 
development  of  this  firm  power  rate 
The  provisional  firm  power  rate 
represents  an  increase  of  more  than  1 
percent  in  total  Integrated  Projects 
revenues:  therefore,  it  is  a  major  rate 
adjustment  as  defined  at  10  CFR. 
§§  903.2(e)  and  903.2(0(1).  The 
distinction  between  a  minor  and  a  major 
rate  adjustment  is  used  only  to 
determine  the  public  procedures  for  the 
rate  adjustment. 

The  following  summarizes  the  steps 
Western  took  to  ensure  involvement  of 
interested  parties  in  the  rate  process: 

1.  A  preliminary  Federal  Register 
notice  (FRN),  published  July  1.  1993  (58 
FR  35449),  invited  interested  parties  to 
participate  in  the  determination  of 
whether  an  Integrated  Projects'  firm 
power  rate  increase  was  necessary. 
VVestem  also  invited  participation  in 
deciding  the  issues  that  should  be 
addressed  in  the  process. 

2.  Several  informal  meetings  were 
held  between  the  publication  of  the  July 
1, 1993,  FRN  and  the  beginning  of  the  ' 
public  rate  adjustment  process.  These 
meetings,  involving  personnel  from 
VVestem,  Reclamation,  and  represen- 
tatives h-om  organizations  of  interested 
parties,  produced  many  issue  papers 
that  identified  and  discussed  the  items 
which  should  be  considered  in  a  firm 
power  rate  adjustment.  Agreement  as  to 
how  to  approach  many  of  the  issues  was 
reached  during  this  time,  considerably 
reducing  the  number  of  unresolved 
issues  and  easing  the  later  formal  public 
process. 

3.  On  December  27. 1993,  letters  were 
mailed  from  Western's  Loveland. 
Phoenix,  and  Salt  Lake  City  Area  Offices 
to  all  Integrated  Projects  customers  and 


other  interested  parties  announcing  an 
informal  public  meeting  to  be  held  on 
January  31, 1994. 

4.  At  the  informal  meeting  held  on 
January  31,  1994,  Western  and 
Reclamation  representatives  explained 
the  need  for  a  rate  increase  and 
answered  questions. 

5.  An  FRN  was  published  on  April  21, 
1994  (59  FR  19008),  officially  announc- 
ing the  proposed  firm-power  rate 
adjustment,  initiating  die  public 
consultation  and  comment  period, 
announcing  the  public  information  and 
public  comment  forums,  and  presenting 
procedures  for  public  participation. 

6.  On  April  22. 1994,  a  rate 
announcement  package  was  mailed 
ft-om  Western's  Salt  Lake  City  Area 
Office  to  all  Integrated  Projects 
customers  and  other  interested  parties 
announcing  the  publication  of  the  FRN 
of  April  21, 1994,  and  the  beginning  of 
the  formal  public  process  to  adjust  firm 
power  rates.  The  package  contained  (1) 
a  letter  announcing  the  upcoming 
public  information  and  comment 
forums,  (2)  a  copy  of  the  April  21  FRN. 
and  (3)  ai  copy  of  the  April  1994 
Integrated  Projects  Firm  Power  Rate 
Adjustment  brochure.  Rate 
announcement  packages  were  mailed  to 
customers  served  by  Western's  Loveland 
and  Phoenix  Area  Offices  on  April  25. 
1994. 

7.  At  the  public  information  forum 
held  on  May  24, 1994,  Western  and 
Reclamation  representatives  explained 
the  need  for  the  rate  increase  in  greater 
detail  and  answered  questions. 

8.  The  comment  forum  was  held  on 
June  30. 1994.  to  give  the  public  an 
opportunity  to  comment  for  the  record. 
Four  persons  representing  customers 
and  customer  groups  made  oral 
comments. 

9.  Nine  comment  letters  were  received 
during  the  97-day  consultation  and 
comment  period.  The  consultation  and 
comment  period  was  originally 
scheduled  to  end  on  July  20, 1994.  A 
letter  was  sent  to  all  interested  parties 
fit)m  the  SLCAO  on  July  19,  1994, 
stating  that  Western  would  continue  to 
accept  written  comments  through  July 
27, 1994.  Letters  were  mailed  from  the 
Loveland  and  Phoenix  Area  Offices  on 
July  20. 1994.  All  comments  submitted 
by  the  end  of  the  comment  period  have 
been  considered  in  the  preparation  of 
this  rate  order. 

Project  History 

The  Integrated  Projects  consist  of  the 
CRSP  and  the  Rio  Grande  and  Collbran 
Projects.  The  projects  were  integrated 
for  marketing  and  ratemaking  purposes 
on  October  1, 1987.  The  goals  of 
integration  were  to  increase  marketable 


resources,  simplify  contract  and  rate 
development  and  project 
administration,  assure  repajTnent  of 
Collbran  and  Rio  Grande  Projects'  costs, 
and  create  a  common  rate.  The  projects 
maintain  their  individual  identities  for 
financial  accounting  and  repayment 
purposes,  but  their  revenue 
requirements  are  integrated  into  one 
PRS  for  ratemaking. 

Power  Repayment  Studies 

PRSs  are  prepared  each  FY  to 
determine  if  power  revenues  will  be 
sufficient  to  pay.  within  the  prescribed 
time  periods,  all  costs  assigned  to 
power.  Repayment  criteria  are  based  on 
law,  policies,  authorizing  legislation, 
and  DOE  Order  RA  6120.2. 

Existing  and  Provisional  Rates 

A  comparison  of  the  existing  and 
provisional  rates  follows: 

Salt  Lake  City  Area  Integrated 
Projects  Comparison  of  Exist- 
ing AND  Provisional  Firm  Power 
Rates 


Existing 

Provisional 

rates 

rates 

(effective 

(effective 

10/92) 

12«4) 

Firm  power  service 

SLIP-F4 

SUP-F5 

rale  schedule 

Firm  capacity 

$3.54 

S3.83 

ctiarge  (S/kW/ 

fnontti). 

Firm  energy 

8.40 

8.90 

ctiarge  (mills/ 

kWh). 

Composite  rate 

18.70' 

20.17 

(mills/kWh). 

*  JY»  rates  cakxtiated  at  a  58.2-percent  toad 
factor  can  t>e  expressed  as  a  combined  rate  of 
16.72  mills/kWh. 

Certification  of  Rate 

Western's  Administrator  has  certified 
that  the  Integrated  Projects  firm  power 
rate  placed  into  effect  on  an  interim 
basis  herein  is  the  lowest  possible 
consistent  with  sound  business 
principles.  The  rate  has  been  developed 
in  accordance  with  agency 
administrative  policies  and  applicable 
laws. 

Discussion 

Many  factors  influenced  this  rate 
adjustment.  The  items  having  an  impact 
upon  the  proposed  Integrated  Projects 
firm  power  rates  are  summarized  in  the 
table  below.  Because  rates  must  earn 
sufficient  revenues  to  pay  for  estimated 
future  costs,  the  table  compares  the 
change  in  the  average  armual 
projections  used  in  the  FY  1991  Rate 
Order  PRS  (which  set  the  rate  effective 
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Octobar  1. 1992)  and  the  ntesetting  PRS 
prepared  for  this  rate  adjustment. 


Major  Factors  Affecting  the  Integrateo  Projects'  Firm  Power  Rate 


^ —    - 

Event 

Change  in 
average  an- 
nual revenue 
raouirafnenl 
($000,000) 

Estimeted 
rate  effect 
(mlMiWh) 

Increase  m  Cotorado  River  Storage  Project  (CRSP)  Transmission  and  Other  Miscellaneous  Revenues:  phfnahly. 

compensatior  tor  new  Phase-Shitler  services  (for  Western  System  CoordUtating  Council  tonp-ftow  mitigalion)  .. 
Increase  in  CRSP  Operation  A  Maintenance  (04M)  Expense:  $2.8  rtmon  per  year  due  to  mcJusion  o1  CME  inler- 

est  (tnadvertenMy  onulied  fcom  currert  rate);  Remainder  due  to  sMMng  of  lietd  oevvs  *om  constnirtinn  to 

mamtenance  work  _.    .. 

$-2.6 

8.2 
1.1 

1.6 

-0.5 
-IX) 

2.1 

1.2 

1.4 

-0.33 

1.05 
014 

0.20 

Increase  m  SmaO  Protect  O&M  Expenae:  Rio  Grande  Profect  it  one  ol  Western^  oMest  ppo^ects.  and  O&M  in- 
creases with  age;  Cottoran  has  many  smaB  irrigation  dams  needing  repair  .._ _... 

Increase  in  Piixhased  Power  and  Transmission  Expense:  The  enwonmentaOy-reiated  (tow  restrictions  already  in 
place  at  CRSP  powerp^ants  require  Western  to  purchase  addrtional  power  to  meet  cor*actuat  delivery  obliga- 
llor»s - _ _ 

S51 2  mtMon  in  hRtorical  environmental  expenses  made  nonieertiursable  t>y  Grand  Canyon  Protection  Act  (plus 
$9.1  million  associated  with  deterred  merest  expense);  Applied  to  outstandtog  deficits  

-006 

Passage  ol  Grand  Canyon  Protection  Act  made  certain  future  environmental  costs  nonretmbursable  

Increase  «i  Interest  on  Protect  Investment  The  increase  m  power  investment  and  unpaid  deficits  sirwe  the  Octo- 

ber  1992  rate  adjustment  re*uh«<»  m  an  increase  in  annual  interest  due „ 

Increase  in  Project  Addiiions  and  Replacements:  As  noted  on  page  13  ol  Rate  Brochure,  $«0.5  mHion  was  omit- 
ted Irom  CWIP  m  the  October  1992  rate  adjustment  _..   _ 

-0.13 
027 
0.15 

0.18 

Increase  m  aid  to  CRSP  imgatior  and  participating  projects:  IrwestmanI  ia  very  simitar  to  October  1992  rate  ad- 
JustfTterrt;  however,  tfiere  are  63  total  years  to  pay  for  the  irrvestmenl,  rather  than  the  65  years  used  previously 
since  boih  studtes  have  tf»  p«ncfi-po»it  year  of  2057.  The  ctwnge  in  the  dMMSor  lesutis  in  the  annual  increase  . 

Totals  „..._ _ „. 

$11.5 

1.47 

The  existing  and  proposed  revenue  requirements  for  the  Integrated  Profects  are  as  follows: 

Integrated  Projects  Average  Annual  Firm-Power  Revenue  Requirements 


Firm  power  revenue 


Estimated  average  aiv 
nuaIFY  1995-99  firm 
power  revenue  (SOOO) 


SUF-FA         SUP-F6 


'$109,265     ^$122,413 


'  From  FY  1991  Rate  Order  PRS. 
'From  Ratesetting  PRS. 


The  rate  increase  is  necessary  to  satisfy  the  cost-recovtoy  criteria  set  forth  in  IXJE  Order  No.  RA  6120.2.  This 
rate  .%hedule,  which  will  be  elTective  on  an  interim  basis  beginning  December  1.  1994,  replaces  Rate  Schedule  SLIP/ 
F4  whi(.h  FERC  approved  through  Seplt>mher  30,  1996  at  62  FERC  161,159  (February  18,  1993). 


through  the  5-year  proposed  rate 
approval  period. 


Statement  of  Revenue  and  Related 
Expenses 

The  following  table  provides  a 
summarv' of  revenue  and  expense  data 

Salt  Lake  City  Area/Integrated  Projects  Comparison  of  5-Year  Rate  Period  Revenues  and  Expenses 

($1,000) 


Revenues 


Revenue  Distribution: 

OAM _.> 

Environmental „ 

Net  purchased  power* 

Transmission  

If IIBIC3I     n       L.. 

Misceflaneous  expenses' 
Investment  fepaymam 


Raleseltng 

PRS1996- 

1999 


$237,483 

19.295 

972 

35,785 

229.029 

45.976 

102.256 


FY  1991  rate 
order  PRS 
1995-1999 


$218,540 
37,223 
-1.953 
31.695 
188.103 
20.430 
99.189 


Difference 


$18,943 

-17.928 

2.925 

4,090 

40,926 

2SA46 

3.066 
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Salt  Lake  City  Area/Integrated  Projects  Comparison  of  5-Year  Rate  Period  Revenues  and  Expenses 

($1 .000)— Continued 

Revenues 

Ratesetting 

PRS  1995- 

1999 

FY  1991  rate 
order  PRS 
1995-1999 

Difference 

Total* _ 

'  670.795 

5  593.227 

6  77,568 

*  To  t>e  comparable  with  the' FY  1991  Rate  order  PRS.  tfie  ratesetting  PRS'  "Oltier  Miscellaneous  Revenues"  (from  sales  of  surplus  off-peak 
energy)  were  deducted  from  the  total  revenues  and  were  combined  with  toted  purchased  power  expense. 

2  Net  Purchased  Power  Expenses  (lt>id.).  Negative  net  purchase  power  expense  figures  imply  surplus  sales  in  excess  of  total  purchase  po¥ver 
expenses.  Likewise,  positive  net  purchase  power  expense  figures  irnply  total  purcfiase  power  expenses  in  excess  of  total  power  sales. 

3  Interest  on  undepreciated  CME,  annual  liability  for  the  Civil  Service  Retirement  System,  and  annual  gross  power-related  requirements  for  the 
Colltxan.  Provo  River,  Rio  Grande,  and  Seedskadee  Projects. 

*  Includes  repayment  of  capitalized  defrclts. 

5  Does  not  equal  Total  Revenues  due  to  rounding. 

6  Ibid. 


Basis  for  Rate  Development 

The  provisional  Integrated  Projects 
rate  was  designed  to  continue  to 
maintain  an  approximate  50/50  split 
between  revenue  earned  from  demand 
charges  and  that  earned  from  energy 
charges.  The  cost  to  individual 
customers  will  vary  because  of 
differences  in  the  amounts  of  capacity 
and  energy  they  purchase  from  the 
Integrated  Projects. 

The  provisional  rate  contains  a  $3.83/ 
kVV/month  firm-capacity  charge  and  an 
8.90  mills/kWh  firm-energy  charge  in 
FY  1995.  The  necessary  composite  rate 
is  20.17  mills/kWh,  which  is  an  increase 
of  7.9  percent  above  the  existing  rate. 
The  rate  terminates  on  November  30. 
1999. 

Comments 

During  the  97-day  comment  period. 
Western  received  nine  letters 
commenting  on  the  rate  adjustment. 
One  letter  was  received  alter  the  close 
of  the  comment  period.  Additionally, 
four  persons  commented  during  the 
June  30, 1994,  public  comment  forum. 
All  comments  received  by  the  end  of  the 
comment  period  were  reviewed  and 
considered  in  the  preparation  of  this 
rate  order.  Written  comments  were 
received  before  the  comment  deadline 
frt>m  the  following  sources: 

Bountiful  City  Light  and  Power  (Utah) 
Bridger  Valley  Electric  Association 

(Wyoming) 
Colorado  River  Energy  Distributors 

Association  (Arizona,  Colorado,  Nevada. 

New  Mexico.  Utah,  and  Wyoming) 
Energy  Strategies.  Inc.  (Utah) 
Garkane  Power  Association,  Inc.  (Arizona 

and  Utah) 
Intermountain  Consumer  Power  Association 

(Nevada  and  Utah) 
Irrigation  and  Electrical  Districts  Association 

of  Arizona  (Arizona) 
Upper  Colorado  River  Commission 

(Colorado.  New  Mexico,  Utah,  and 

Wyoming) 
Utah  Municipal  Power  Agency  (Utah) 


Representatives  of  the  follov\'ing 
organizations  made  oral  comments: 

Colorado  River  Energy  Distributors 
Association  (Arizona,  Colorado.  Nevada. 
New  Mexico,  Utah,  and  WyonTing) 

Intermountain  Consumer  Power 
Association  (Nevada  and  Utah) 

Irrigation  and  Electrical  Districts 
Association  of  Arizona  (Arizona) 

Platte  River  Power  Authority  (Colorado) 

Most  of  the  comments  received  at  the 
public  meetings  and  in  correspondence 
dealt  with  cost,  purchased  power,  and 
water  depletion  projections. 

The  comments  and  responses, 
paraphrased  for  brevity  when  it  does  not 
affect  the  meaning  of  the  statement(s), 
are  discussed  below.  Direct  quotes  from 
comment  letters  are  used  for 
clarification  where  necessary. 

The  issues  discussed  are:  (l) 
Depletion-related  issues,  (2)  purchased 
power  expense.  (3)  future  flow 
restrictions  at  Glen  Canyon  Dam,  (4) 
O&M-related  issues,  (5)  construction- 
related  projections.  (6)  environmentally- 
related  expenses,  (7)  miscellaneous 
comments,  and  (8)  issue  paper 
resolution. 

1.  Depletion-Related  Issues 

Extensive  comments  were  made 
regarding  the  deferred  recognition  of 
water  depletions  for  water  projects  in 
the  Colorado  River  Basin  after  FY  2010. 
Western's  responses  are  listed 
sequentially: 

a.  Comment:  Western  is  being  guided 
solely  by  RA  6120.2  in  the  rate-setting 
process  without  paying  sufficient 
attention  to  the  CRSP  Act  of  1956  and 
other  relevant  legislation.  The  rate  does 
not  accurately  reflect  the  intent  of  the 
CRSP  Act,  which  is  to  produce  rates  that 
result  in  full  repayment  of  the  power 
system  costs. 

Response:  Western  disagrees.  Western 
complies  with  requirements  of  the  CRSP 
Act  of  1956,  other  relevant  legislation, 
and  DOE  Order  RA  6120.2  in  assuring 
repayment  of  all  CRSP  costs  assigned  to 
power.  Legislation  takes  precedence 


when  there  is  conflict  with  DOE  Order 
RA  6120.2. 

Treatment  of  depletions  in  the  same 
manner  has  been  approved  by  FERC 
twice  prior  to  the  present  rate 
adjustment.  Two  of  FERC's  criteria  for 
rate  approval  are  whether  the  proposed 
rate  will  repay  all  obligations  assigned 
to  power  in  full  and  on  time  consistent 
with  requirements  of  the  CRSP  Act  and 
whether  the  methodology  which 
achieves  this  result  is  in  compliance 
with  DOE  Order  RA  6120.2.  The 
requested  FY  1995  rate  adjustment 
meets  these  criteria  and  satisfies  all 
repayment  requirements. 

o.  Comment:  If  power  rates  are  set 
without  providing  for  future  depletions, 
it  will  affect  Upper  Basin  development 
under  the  (Colorado  River  and  Upper 
Colorado  River  Basin)  compacts.  Every 
time  someone  wants  to  build  a  project 
or  open  a  business  that  will  deplete 
water,  the  power  rates  will  have  to  go 
up  if  those  increased  depletions  have 
not  already  been  factored  into  the  rates. 

Can  full  repayment  be  truly 
represented  by  rates  derived  assuming 
water  is  available  for  release  through 
powerplants  when  that  water  will  not  be 
available  because  of  depletions  by  the 
Upper  Division  States  above  the 
powerplants? 

Response:  Total  depletions  forecasted 
by  the  Basin  States  for  the  use  of 
Colorado  River  water  have  been 
included  in  the  proposed  rate.  The 
water  has  been  allocated  by  compacts 
for  use  by  the  Upper  Basin  States. 
Furthermore,  Western  is  obligated  to 
assure  that  funds  are  available  on 
schedule  to  meet  repayment 
requirements  regardless  of  depletion 
schedules. 

In  its  proposed  treatment  (deferral)  of 
uncertain  depletions.  Western  assumes 
that  greater  amounts  of  Colorado  River 
water  will  be  available  for  release 
through  CRSP  powerplants  than  would 
be  suggested  by  current  rapid-growth 
forecasts  of  vtrater  development  projects 
and  their  associated  depletions. 
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Western's  experience  has  been  that 
out-year  depletion  estimates  are  subjef:t 
to  frequent  revision.  It  is  reasonable, 
therefore,  to  give  more  weight  to  near- 
turm  projections.  Western  prepares  an 
annual  PRS  for  every  project  to  assure 
that  repayment  is  proceedinf;  satisfacto- 
rily. Thus,  there  will  be  many  futiu« 
opportunities  to  revise  the  Integrated 
Projects  rate  appropriately  as  the  near- 
term  projections  are  changed  and  more 
a«:curate  long-term  estimates  are  made 
available. 

Western  has  delerminod  that 
depletions  aff^ect  the  firm  power  rate,  at 
mofit,  by  0.32  mills/kWh  (composite). 
The  impact  ia  small  enough  so  that 
power  rates  could  (and  would)  be 
adjusted  to  assure  full  repayment,  if 
more  rapid  depletions  take  place  in  the 
Upper  Basin  States.  It  is  not  likely  that 
this  small  impact  on  power  rotes  would 
(constrain  water  depletions. 

c.  Comment:  By  its  own  terms  the 
IM.*!  Agreement  between  Reclamation 
and  Western  does  not  apply  to  Slate  and 
private  projects  or  developments  and 
that  the  agreement  reveals  the  parties' 
intent  to  use  full  depletion  levels  in 
setting  rates  under  tne  terms  of  the 
Agreement. 

Response:  Western  disagrees  that  the 
intent  of  the  1983  Agreement  was  for 
Western  to  use  "full"  (or  ultimate) 
depletion  levels  in  setting  rotes.  Rather, 
a  provision  of  the  agreement  that 
addresses  depletions  only  requires  that 
water  depletion  schedules  used  for 
power  repayment  studies  "...  be 
consistent  with  construction  schedules 
for  participating  projects." 

Western  agrees  that  provisions  of  the 
1983  Agreement  between  Western  and 
Reclamation  did  not  explicitly  address 
State  and  private  proje<;ts  or 
developments.  In  defining  a  "reasonable 
expedition  standard,"  the  1983 
Agreement  establishes  necessary  steps 
by  Reclamation  to  demonstrate  tha 
potential  for  construction  of  future 
Federal  participating  projects  before  the 
costs  of  these  projects  would  be 
included  in  the  ratesetting  years.  This 
reasonable  expe<nation  standard  has 
been  applied  to  the  future  development 
of  all  water  development  projects  for 
ratesetting  purposes  by  Western  in 
setting  the  lowest  passible  rates 
txinsistent  with  sound  business 
principles. 

Therefore.  Western  has  included  total 
depletions  forecasted  by  the  Upper 
Basin  Status  for  the  use  of  Colorado 
River  water  for  all  projects,  with  deferral 
of  less-certain  water  developments 
(depletions)  beyond  the  ratesetting 
period  in  the  propoeed  rate.  Future  rate 
adjustntents  will  allow  for  movement  of 
depletions  into  the  rate-  setting  years. 


d.  Comment:  Western  arbitrarily 
suppressed  depletions  from  2010 
through  2090  only  justified  by  (he  faci 
that  such  a  method  of  suppression 
(capping)  was  utilized  io  the  1990  study 
and  did  so  without  adequate 
consultation  with  Ret:!amation. 

Response:  The  decision  by  Western  to 
defer  uncertain  depletions  beyond  the 
ratesetting  period  is  not  arbitrary.  In  the 
1990  rate  process.  Western  gave 
considerable  attention  to  the 
reasonableness  of  the  then-proposed 
depletion  deferral  and  to  the  associated 
rate  effect  when  applied.  Further. 
Western  has  given  renewed  end  height- 
ened attention  to  the  treatment  of 
depletions  in  the  proposed  rate  through 
preparation  of  numerous  issue  papers, 
informal  discussions  with  both 
customer  and  water  user 
representatives,  and  in  Western's  April 
1994  rate  brochure. 

Figure  1.  on  page  12-6  of  the  rate 
brochure,  shows  that  Western  presently 
assumes  full  development  (full 
depletions)  of  all  Upper  Basin  water 
projects  by  FY  2090. 

Projects  with  uncertain  schedules 
have  been  placed  in  the  PRS  so  that  they 
do  not  impact  the  rate  at  this  time,  in 
accordance  with  Western's  practice  to 
set  the  lowest  possible  rate  consistent 
with  sound  business  principles. 

Western  also  disagrees  with  the  claim 
that  inadequate  coruultation  occurred 
with  Reclamation  in  the  past  on  this 
deferral  treatment.  Reclamation,  along 
with  other  interested  parties,  has  either 
participated  in  or  has  attended  many  of 
the  public  forums  scheduled  in  the 
development  of  all  bitegrated  Projects 
rate  proposals.  In  these  public  forums. 
Western  has  detailed  the  components  of 
the  rate  adjustment,  including  the 
treatment  of  depletions.  Reclamation 
and  interested  parties  have  been  and 
will  continue  to  be  afforded  ample 
notice  and  opportunity  to  comment  on 
future  rate  proposals. 

e.  CAtmment:  Five  comments  said: 
DOE  RA  6120.2  seems  to  require  the  use 
of  operation  studies  based  on  historical 
streamflows  including  hydrologic  data 
current  to  vrithin  5  years. 

Response:  Western  believes  that  it  is 
in  compliance  with  DOE  RA  6120.2. 
This  requirement  is  valid  for  most 
projects.  However,  exceptions,  as 
discussed  in  DOE  RA  6120.2,  Section 
10.o.(4).  are  provided  for  those  projects 
which  are  anticipated  to  have  extensive 
water  development  in  the  future.  CRSP 
operation  studies  are  based  on  historic 
streamflows,  which  are  then  reduced  by 
projected  water  depletions  supplied  by 
the  Upper  Basin  States  and  modified  by 
Reclamation. 


/  Qmiment:  Western  suggests  that  its 
departure  firom  the  1990  depletion 
schedule  represents  better  data  than 
utilized  by  Reclamation  in  its  energy 
and  capacity  studies. 

Response:  Both  Reclamation  and 
UCRC  staff  have  told  Western  infor- 
mally that  the  depletion  schedule  used 
in  this  process  is  a  mora  accurate 
reflection  of  the  current  situation  than 
the  earlier  "Energy  and  Capacity 
Studies"  which  was  available  when  tho 
ratesetting  PRS  was  prepared. 

g.  Comment:  The  1990  cap  at  2010 
resulted  in  an  approximate  11-percenl 
reduction  of  Basin  States'  depletions 
and  an  artificially  low  power  rate.  The 
proposed  super-imposition  of  a  1990 
mentality  beginning  in  2010  to  a 
substantially  revised  1992  unofficial 
depletion  schedule  results  in  excess  of 
20-percent  reduction  of  depletions  and 
does  not  even  fully  recognize  the  future 
depletims  of  projects  currently  under 
construction. 

Response:  Western  agrees  that  the 
deferral  of  some  estimated  deple-  tion 
effects  until  2060  suggests  a  significant 
(20-percent)  reduction  firom  the  1992 
depletion  sciiedule  contained  in  the 
CRSM  demand  data.  Western  believes 
there  should  be  greater  certainty  of 
development  regarding  this  20-percent 
prior  to  including  the  associated 
reduction  in  hydrogeneration  in  the  PRS 
in  a  way  that  affiscts  the  firm  power 
rates.  Also,  Western  agrees  that  its 
deferral  postpones  future  depletions  of 

Erojects  currently  under  construction, 
ased  on  the  principles  of  the  1983 
agreement.  Again,  because  the  timing  of 
the  development  of  the  associated 
consumptive  use  is  uncertain.  Western 
(Jtooses  to  not  include  future  depletions 
within  the  ratesetting  yeere.  As  more 
current  information  is  supplied  by  the 
UCRC  to  Reclamation,  Western  will 
apply  the  "reasonable  expectation" 
standard  to  these  updated  depletions. 

h.  Comntent:  Western  did  not  use  the 
depletion  schedule  dated  )uly  1994 
which  was  received  in  draft  form  in 
April  1994. 

Response:  Western  was  provided  a 
draft  *vork-in-progress  depletion 
schedule  by  UCRC  representatives  in 
April  1994.  This  latest  unofficial 
s<:bedule  demonstrated  a  reduced  and 
delayed  schedule  for  development  of 
Upper  Basin  projects.  However,  the 
schedule  had  yet  to  be  approved  by  the 
Basin  States  and,  once  received  by 
Reclamation,  would  still  have  required 
considerable  work  by  Reclamation  staff 
to  modify  depletion  (demand)  data  uspd 
by  the  CRSM.  In  addition,  subsequent 
analysis  by  Western's  power  resources 
and  rates  staff  would  have  taken 
considerable  time  and  effort  before  new 


information  could  be  verified  and 
supported  for  inclusion  in  any  revised 
PRS  for  this  proposed  rate  process.  For 
example,  the  final  PRS  used  for  the 
April  1994  rate  brochure  was  created  in 
March  of  1994.  Its  power  projections 
were  the  end  result  of  several  months  of 
work  by  Western  and  Reclamation 
resources  staff.  An  official  depletion 
schedule  ready  for  use  in  July  of  1994 
would  have  delayed  the  public  process 
for  the  current  rate  adjustment  by 
several  additional  months. 

Western  is  responsible  for  seeing  that 
the  Integrated  Projects  earn  sufficient 
revenues  to  pay  all  of  their  obligations 
on  time.  Such  a  lengthy  delay  in 
implementing  the  rate  adjustment 
would  have  resulted  in  increased 
interest  cost  to  customers,  lost  revenues, 
and,  as  a  result,  higher  firm  power  rates. 
Western  has  assured  UCRC  that  when 
official  depletion  information  is 
available,  has  been  incorporated  into 
Reclamation's  CRSM  data  files,  and 
there  is  a  common  understanding  of  the 
reasonable  certainty  of  future  water 
projects,  the  as.sociated  generation 
effects  will  be  weighed  and  a  decision 
made  by  Western  regarding  their 
inclusion  in  any  future  PRS. 

i.  Comment:  The  attorney  for  a 
cnistomer  stated: 

...  the  treatment  of  depletions  in 
this  rate  case  has  nothing  to  do  writh  the 
water  rights  of  the  Upper  Basin  States. 
Nor  does  it  have  anything  to  do  with 
how  those  rights  will  be  exercised  in  the 
future.  Western  has  no  power  over  the 
water  rights  of  the  Upper  Basin  States.- 
Conversely,  the  power  users  should  not 
be  punished  because  of  delays  in  Upper 
Basin  water  use  development  and  fears 
of  Upper  Basin  water  users  that  such 
development  may  ultimately  not  occur. 

Response:  Western  agrees  with  this 
c;omment. 


2.  Purchased  Power  Experrse 

Four  large  customer  organizations  all 
commented  extensively  on  purchased 
power  expense: 

a.  Comment:  A  customer  organization 
stated: 

The  assumed  lower  prices  for  .surplus 
energy  sales  are.  in  fact,  at  odds  with 
recent  experience  for  the  SLCA/IP. 

It  is  clear  that  experience  does  not 
support  Western's  pricing  assumptions, 
which  were  based  on  combining  various 
pricing  and  cost  data  in  an  inconsistent 
and  sovneM^iat  arbitrary  feshion.  (The 
commentor)  recommends  that  Western 
modify  ito  pricing  assumptions  by 
setting  prices  lor  surplus  sales  at  "the 
same  levels  as  those  used  (or  fHucbases. 

Response:  Western  agrees,  in  part, 
with  comments  that  assumed  muifirm 
surplus  sales  pricing  in  the  estimation 


of  future-year  net  purchased  power 
expenses  does  not  reflect  an  extension 
of  historic  pricing  trends.  This  fact  is 
supported  in  documentation  prepared 
by  Western  on  the  methodology  and 
assumptions  developed  in  previous  rate 
proceedings  and  consistently  applied 
again  in  this  proposed  rate  adjustment. 
The  imposed  restrictions  at  Glen 
Canyon  Dam  have  cau.sed  Western  to 
sell  off-peak  surplus  energy.  The  impact 
of  these  sales  is  based  upon  the  market 
conditions.  Western  has  explained  that 
the  basis  for  assumptions  of  future 
surplus  sales  pricing  is  based  upon 
consideration  of  the  potential  market 
conditions.  Western  assumes  that  there 
will  be  a  need  to  dispose  of  limited 
onpeak  surpluses  in  southern  markets, 
which  will  mean  competing  against 
low-cost  sales  from  the  Navajo 
Generating  Station.  Western  will  also  try 
to  sell  significant  surpluses  in  northern 
markets,  competing  against  low-cost 
sales  from  regional  northern  utilities. 
Certain  general  conclusions  may  be 
drawn:  (l)  average  nonfirm  surplus 
energy  prices,  both  offpeak  and  onpeak. 
will  be  less  than  historic  conditions, 
this  also  implies  that  period  pricing 
(onpeak  or  offpeak)  will  be  less  than 
recent  experience,  (2)  historic  pricing 
differentials,  onpeak  versus  of^ak. 
winter  versus  summer  season,  will 
continue,  and  (3)  Western's  hourly 
modeling  of  constrained  operations  at 
Glen  Canyon  is  reasonable. 

Though  the  method  developed  is 
believed  to  be  a  reasonable  tool  for 
forecasting  future  surplus  sales  pricing. 
Western  acknowledges  that  some  merit 
exists  in  comments  that  suggest  a  closer 
link  to  recent  historic  trends  is 
reasonable.  Western  will  continue  to 
refine  the  methods  for  forecasting  future 
market  conditions,  both  purchases  and 
surplus  sales,  and  will  continue  to  give 
greater  weight  to  recent  historic  pricing 
trends  in  future  pricing  projections. 

Western  disagrees  with  the  comment 
which  suggests  that  surplus  sales  and 
purchase  pricing  should  be  identic-al, 
without  consideration  of  the  nature  of 
the  constraint  condition  at  Glen  Canyon. 
The  methods  developed  by  Western  for 
assessment  of  conditions  with  and 
without  interim  release  constraints  at 
Glen  Canyon  currently  predict  (a)  that 
higher,  but  acceptable,  average  purchase 
prices  will  resuh  in  the  near  future  from 
deliveries  under  sex-eral  long-term 
purchase  agreements  and  fb)  lower 
average  surplus  sale  prices  will  occur 
due  to  significant  "forced  sales"  during 
offpeak  and  shoulder  onpeak  hours. 
However,  should  additional  operation 
experience  suggest  modification  to  this 
base  assumption.  Western  will  consider 


future  improvements  in  the  methods 
used. 

h.  Comment:  Western  applied  the 
hourly  modeling  of  net  purchased 
power  expense  to  only  3  years.  The 
other  years  between  and  beyond  the  3 
years  modeled  were  estimated  based  on 
a  regression  analysis  of  the  3  years' 
results  . . .  regression  analysis  using 
three  data  points  to  interpolate  and 
extrapolate  results  may  be  unreHable 
and  is  certainly  less  than  ideal.  (The 
commentor)  reconunends  that  the 
hourly  model  be  used  to  calculate 
annual  net  expense  at  least  through  the 
year  2002,  when  the  recovery  of  the 
hydrosystem  and  increases  in  firm  load 
■  ■ .  have  stabiUzed. 

Response:  Western  disagrees  with  the 
suggestion  that  additional  years  of 
hourly  modeling  in  its  current  form 
would  significantly  improve  the 
reliability  of  forecasted  net  purchase 
power  expenses. 

The  methodology'  developed  by 
Western  to  forecast  the  net  purcba.se 
power  expense  considers  several 
significant  variables  such  as  hourly  firm 
load  and  available  hourly 
hydrogeneration  in  determination  of 
hourly  deficits  or  surpluses.  The 
method  then  considers  seasonal 
variation  in  purchase  and  surplus  sale:; 
pricing  structures  in  estimation  of  the 
net  purchase  power  expense.  Given  the 
simplifying  assumptions  made  in  the 
methods.  Western  recognizes  a  *  - 
significant  correlation  between  deficit 
(or  surplus)  hydrogeneration  and  the 
associated  net  purchase  power  expense. 
In  balancing  the  limited  lime  required 
to  complete  the  analysis  and  the 
precision  required  for  the  net  expense 
estimate.  Western  determined  that 
modeling  all  hours  within  each  month 
for  3  years  (i.e.,  36  months)  would  be 
adequate  and  that  hourly  modeling  for 
additional  years  would  not  significantly 
improve  the  reliability  of  the  forecasted 
net  purchase  power  expense. 

Western  continues  to  support  the 
general  application  of  these  methods  to 
express  the  causal  relationship  between 
deficit  (or  surplus)  hydrogeneration  and 
annual  net  purchase  power  expen.ses. 
However,  V\'estem  acknowledges  that 
some  future  modifications  may  be 
bCTieficial,  such  as  (1)  additional 
refinements  of  the  model,  (2)  validation 
of  key  assumptions,  and  (3)  application 
of  refined  methods  and  assumptions  to 
additional  future  periods  (i.e.,  months, 
years)  to  increase  the  sample  size.  Such 
changes  will  be  considered  in  ftiture  net 
purchase  power  expense  forecasts. 

c.  Comment:  A  large  customer 
organization  says  that  it  has  been  unable 
to  understand  or  r^Iicate  Western's 
resuhs. 


UMI 
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Response:  Western  has  made  a 
conscientious  effort  to  provide  all  of  the 
information  needed  to  develop  the 
purchased  power  expense  analysis  in  a 
timely  manner.  Western's  staff  has 
provided  explanations  to  customers  and 
their  consultants  and  are  available  and 
willing  to  provide  additional 
clarification  as  needed. 

3.  Future  Flow  Restrictions  at  Glen 
Canyon  Dam 

a.  Comment:  A  large  customer 
organization  expressed  concern  that 
Western  has  overstated  revenues  of  $3 
to  $8  million  per  year  from  short-term 
capacity  sales  through  2004. 

Response:  It  is  improbable  that  flows 
restricted  for  environmental  reasons 
will  ever  again  provide  enough  firm 
power  from  the  Clen  Canyon  Unit  to 
reach  levels  used  in  past  power 
-projections.  Western  does  not  know 
which  of  many  possible  flow  regimes 
will  Hnally  be  imposed  at  the  Glen 
Canyon  Unit.  The  treatment  of  short- 
term  sales  has  been  consistent  with  the 
Rrm  power  assumptions.  Therefore,  it  is 
impossible  to  modify  power  projections 
for  the  proposed  rate  adjustment  to 
recognize  the  reduced  power  output. 
The  only  course  of  action  Western  is 
able  to  follow  is  to  stay  with  historic 
power  projection  figures,  using  the 
methodology  already  used  in  previous 
processes,  until  the  Glen  Canyon  regime 
is  finally  determined. 

Western  will  evaluate  the  firm  power 
rate  then  in  place  when  the  new  flow 
regimes  from  the  Glen  Canyon  Dam  are 
decided.  If  it  is  needed,  a  firm  power 
rate  adjustment  will  be  proposed  then. 

b.  Comment:  An  organization  of 
several  customers  stated:  While  it  is 
understood  that  a  degree  of  uncertainty 
surrounds  the  exact  level  of  flows  at 
Glen  Canyon.  Western  should  conduct  a 
sensitivity  analysis  predicated  on  the 
alternative  flow  assumptions  identified 
in  the  Operation  of  Glen  Canyon  Dam 
Environmental  Impact  Statement.  Such 
sensitivity  analysis  (sic)  would  give 
customers  a  range  of  possible 
replacement  power  costs. 

Response:  Western  has  done  extensive 
analyses  of  the  power  and  rate  impact 
of  every  flow  regime  identified  for  study 
in  the  GCD-EIS.  Detailed  descriptions  of 
the  studies  and  their  results  are  reported 
in  the  draft  GCD-EIS.  and  will  be 
contained  in  the  final  GCD-EIS  when  it 
is  published. 

In  the  meantime.  Western  is 
speciTically  required,  by  law  and  by 
regulation,  to  use  known  or  statistically 
probable  estimates  of  future  activity  in 
creating  rates.  The  level  of  uncertainty 
still  existing  with  the  CCD-^S  prevents 


the  use  of  any  of  its  data  at  this  time. 
As  is  noted  above,  when  a  decision 
about  environmentally  related  flows 
through  Glen  Canyon  Dam  is  made,  • 
revised  PRS  will  be  prepared,  and  a  new 
rate  will  be  proposed,  if  needed. 

4.  O&M-Related  Issues 

a.  Western  06-M:  CREDA  signed  an 
agreement  with  Western  and 
Reclamation  dated  September  24. 1992. 
which  states: 

Western  shall  utilize  the  Work 
Program  Information  made  available  to 
its  Customers  by  Western  and 
Reclamation  (including  adjustments 
thereof  which  may  result  from  reviews, 
from  internal  corrections  or  the  dispute 
resolution  process  provided  for  in  these 
Joint  Procedures  but  excluding  the  costs 
of  future  transmission  system  additions 
in  a  Planning  Year  or  Out  Year  which 
are  conceptual  in  nature),  to  prepare  the 
power  repayment  studies  upon  which  it 
relies  to  promulgate  any  interim  or  final 
rates  proposed  or  adopted  for  SLX3AIP 
Tirm  power  or  transmission  services. 

Several  customers  and  their  member 
organizations  are  concerned  about  the 
implementation  of  the  1992  Agreement. 

(1)  Comment:  (One  commentor) 
continues  to  be  concerned  with 
Western's  inconsistent  use  of  budgeted 
information  in  the  preparation  of  the 
PRS  .  . .  (the  commentor)  has  been 
some-what  frustrated  in  its  attempts  in 
this  rate  adjustment  process  to  reconcile 
certain  information  used  in  the  1994 
Rate  Brochure  PRS  with  the  information 
previously  provided  in  the  Work 
Program  review  process. 

Response:  The  FY  1995  Work  Program 
is  merely  a  copy  of  the  proposed  FY 

1994  Congressional  Budget  Submission. 
It  was  used  as  the  starting  p>oint  in 
planning  expenditures  for  the  FY  1995 
congressional  budget. 

CREDA's  September  1992  agreement 
with  Western  and  Reclamation  allows 
power  customers  to  have  meaningful 
input  to  the  new  congressional  budget. 
However,  this  work  program  document 
is  prepared  too  early  in  the  plaiming 
process  for  either  customers  or  Western 
to  say  that  no  further  changes  will  be 
made.  Western  feels  that  the  timing  and 
use  of  documents  stated  in  the 
agreement  should  be  revisited.  Western 
is  willing  to  continue  to  work  with  the 
customers  in  improving  the  budget  and 
work  plan  review  process  in  the  future. 

To  illustrate  the  process,  the 
transformation  of  the  FY  1995  Work 
Program  into  the  final  FY  1995  Budget 
is  outlined  below:' 

(a)  (The  commentor)  reviewed  the  FY 

1995  Work  Program  and  had 
opportunity  to  make  suggested  changes. 


(b)  The  revised  FY  1995  Work 
Pro^^m  became  the  FY  1995  Internal 
Review  Budget.  At  this  point,  more 
changes  were  made.  Those  changes  then 
were  reviewed  by  Western.  Further 
changes,  usually  a  lowering  of  spending 
projections,  are  common  in  this  stage  of 
budget  preparation. 

(c)  The  FY  1995  Internal  Review 
Budget  was  then  sent  to  Washington  to 
be  approved  by  DOE.  There  are  usually 
reductions  in  spending  estimates  at  this 
stage,  as  well,  dictated  by  DOE's 
spending  priorities.  The  DOE-approved 
budget  was  called  the  FY  1995  OMB 
Budget  Request  and  was  sent  to  that 
agency  for  review  and  approval.  Any 
changes  were  then  incorporated  into  a 
document  called  the  FY  1995 
Congressional  Budget  Submission. 

(d)  Finally,  thb  FY  1995  Congressional 
Budget  Submission  went  before 
Congress,  where  any  final  changes 
desired  by  the  legislative  branch  of 
Government  were  made.  Only  after  it 
was  approved  by  Congress  after  public 
debate  was  the  Hnal  FY  1995  Budget 
determined. 

The  FY  1994  Congressional  Budget 
Submission  was  ofncially  sent  to 
Congress  in  January  1993.  When  the 
April  1994  rate  brochure  PRSs  were 
being  prepared,  the  data  in  the  FY  1994 
Congressional  Budget  Submission/ 1995 
Work  Program  was  already  more  than  2 
years  old  (having  begun  as  the  FY  1994 
Work  Program  in  early  1992).  Because  of 
this  timing,  most  of  the  information  was 
outdated. 

Western  had  completed  turning  the 
FY  1995  Work  Program  into  the  FY  1995 
Congressional  Budget  Submission  by 
that  time.  As  is  usually  the  case,  some 
of  the  planned  expenditures  had  been 
deleted  in  the  process.  Further,  because 
of  extra  impetus  to  keep  costs  down,  a 
Western-wide  decision  was  made  in 
which  O&M  costs  would  be  allowed  to 
rise  only  2-percent  per  year  between 
FYs  1994  and  1996. 

In  keeping  with  Western's  policy  to 
set  rates  at  the  lowest  possible  level 
consistent  with  soimd  business 
principles.  Western  used  data  from  the 
lower-cost  (and  more  current)  FY  1995 
Congressional  Budget  Submission  rather 
than  that  in  the  customer-reviewed  FY 
1995  Work  Program  in  the  Rate 
Brochure  PRS. 

When  Reclamation.  Western,  and 
CREDA  entered  into  the  September  1992 
agreement,  the  parties  did  not  anticipate 
that  expenditure  plans  would  change 
signiHcantly  between  the  Work  Program 
review  and  the  congressional  budget 
submission.  Events  have  proved 
otherwise. 


Federal  Eegister  /  Vol.  S9,  No.  212  /  Thursday.  November  3.  1994  /  NoUces 


55109 


COMPARISON  OF  FY  1995  WORK  PLAN  W.TH  FY  1995  CONGRESSOKAL  BOOGET  SUBM.SS«N  O&M  EXPENSES  $000 


1995  Work  Plarr 

Oeciamatton 

Western , \ ^" 

Total  __ 

1995  Budget: 

Redwnaeon  ___....„ _.  __ 

Western 'Z 

Toeai 

Decreased  Cost  to  Customers 


FY  1994 


$17,896 
30894 


48.792 

St5.B56 
29.307 


4S.163 


FY  1996 


S18.40S 
30,379 


48,787 

$15,925 
27.635 


43.560 


-3329 


FY  1996 


S1 7,^)3 
30.743 


FY  1997 


48.146 

$16,041 
27571 


44,0t2 


-5.227 


-4.134 


$17,884 
31.48t 


FY  1908 


49.365 

$16,262 
28.724 


^4^»906 


-4.379 


$16,739 
33.906 


50.644 

$16,631 
28.984 


45,615 


-5.029 


Totals 


$88,332 
157.402 


245.734 

S80.715 
142,621 


223.336 


-22.308 


(2}  Comment:  Two  comments 
expressed  concern  that:  Western's 
projected  OftM  erxpemm  for  1994  are 
more  than  25-percent  higher  than  actual 
O&M  expenses  in  1993  and  more  tijan   ' 
20-percent  higher  than  the  1994  O&M 
expenses  included  in  the  1995  Work 
Program  documoits. 


Response:  Western  has  been  unable  to 
duplicate  the  analysis  in  this  comment. 
ScHne  of  the  figures  in  the  comnjentor's 
table  are  incorrect.  This  gives  the 
impression  of  a  problem  where  Western 
believes  none  exist*.  Most  significantly. 
Western's  actual  FY  1993  CRSP  O&M 
expense  of  $17,964  million  shown  in 
the  commentor's  tables  is  incorrect  The 

Western's  CRSP  O&M  ($000) 


proper  amount,  from  the  Resuha  of 
Operations  (financial  statements)  as 
shown  below,  is  $21,418  million.  This 
should  be  the  basis  for  the  commentor's 
percentage  cakrulaticMis. 

Below  is  a  table  comparing  the  table 
submitted  by  the  commentors.  the  FY 
1995  Work  Program,  and  the  amounts 
used  in  the  PRS. 


Commentor^  Table  < 

Annual  Chanfle  C%)  

FY  1996  Wbfl*  Proj^am? 
Annual  Change  (%)  ... 
Rate  Brochure  PRS  » 
Annual  Change  {%)  _. 


1993 


17.964 
0 

26.449 
0 

21.418 
0 


1994 


'  fJSU  rr^wSSpS^Ja^.  r-^'  ^'^  °'  "^"^  '*'***^  as  FY  1995  Work  Program 


18,628 
4 

24.556 
-7 

22,530 
5 


1995 


20.888 

12 

23.898 

-3 
20.888 

-7 


1996 


21.070 

1 
24202 

1 
21,070 

1 


1997 


21.437 
2 

24,882 
3 

21/437 
2 


1998 


21,923 
2 

27,245 
10 

21.993 
3 


fecofd&. 


The  average  annual  growth  rate  in  the 
ratfe  brochure  PRS  from  1993  through 
1996  is  a  negative  0.33  percent.  This  is 
considerably  below  the  2-percent 
maximum  annual  growth  raie  which  fs 
Western's  goal. 

5.  Reclamation  O&M 

a.  Conufient:  Reclamation  explained   ' 
the  increase  in  Regional  Office  expense 
in  1995  O&M  expenses  over  the  level 
showrn  in  the  1995  Work  Program 
(which  was  $564,000)  as  the  inclusion 
of  the  Dolores  Project  O&M  expense. 
The  O&M  expenses  for  the  Dolores 
Project  are  shovtm  in  the  1995  Work 
Program  as  $301,000  for  1995,  leaving 
$263,000  of  the  increase  in  this  account 
category  unexplained. 

Response:  The  statement  that  the 
Regional  Office  expense  in  1995 
included  the  Dolores  Project  is 
incorrect.  The  Regional  Office  expense 
category  applies  only  to  the  initial  CRSP 
units  (Le..  Aspinall,  Flaming  Gorge. 
Glen  Canyon,  and  Navajo),  and  not  to 
the  Dolores  Prefect.  Dolwes  Pnqed 


costs  are  shown  in  their  own.  separate 
PF-3  budget  dociunent 

Regional  Office  expenses  shown  In 
the  initial  units  (CRSP)  work  plan  differ 
from  those  included  in  the  PRS  because 
Western  inadvertently  used  an 
unofficial  version  of  Reclamation's  PF- 
3.  This  document  did  not  differ  frtim  the 
official  budget  in  total  costs  for  the 
CRSP  initial  units.  An  adjustment 
within  the  program  was  made,  which 
increased  the  Regional  Office  expense 
by  $564,000.  This  was  made  to  balance 
to  the  FY  1995  Budget  Submission 
funding  amount. 

b.  Comment.  The  O&M  figures  (for  the 
Rio  Grande  Project)  in  the  PRS  appear 
to  double  count  capitalized  moveable 
equipment  (CME)  expenses  for  the  years 
1995, 1997,  and  1998 

Response:  Western  agrees  with  the 
comment  and  has  rerun  the  RGP  study 
to  eliminate  this  error. 

c.  Comment:  For  1994.  the  difference 
in  expenses  between  the  Work  Program 
and  the  PRS  appears  to  be  comprised  of 
the  $35,000  for  CME  less  a  $20,500 


expense  reduction,  which  is  unex- 
plained. 

Response:  Western's  numbers  were 
correct  and  have  been  used  in  the  PRS 
The  commentor's  table  shows  a 
difference  of  $28,885.  There  are  four 
reasons  for  the  difference:  (1)  O&M 
expenditures  planned  for  FY  1993  on 
the  Elephant  Butte  Dam  of  $67,548 
(portion  assigned  to  power  =  $67,548  X 
20.8%  =  $14,050)  were  not  spent  in  FY 
1993,  but  were  obligated  and  actually 
spent  in  1994;  (2)  expenditures  planned 
on  the  Elephant  Butte  Powerplant 
($30,854,  of  which  100-percent  is 
repayable  by  power  revenues)  were  not 
spent  in  FY  1993.  but  were  obligated 
and  actually  spent  in  FY  1994;  (3)  the 
$35,000  referred  to  as  CME  for  FY  1994 
is  not  CME,  but  miscellaneous  tools 
which  is  charged  off  to  O&M  and  is 
properly  includable  in  the  total  O&M  for 
the  year,  and  (4)  item  number  (2)  was 
further  complicated  by  the  feet  that  both 
the  Work  Program  and  the  FY  1995 
Budget  Congressional  Submission  are 
based  on  an  incorrect  version  of  the 
summarized  report.  A  line  item  (which 
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should  be  included  in  the  Other 
Expense  line)  which  appears  on  the 
detailed  report  was  coded  incorrectly  so 
that  it  does  not  appear  on  the 
summarized  reports,  but  is  included  in 
the  totals  of  both  reports.  Thus,  the 
totals  are  $40,000  higher  in  the  Work 
Program  than  the  total  of  the  numbers 
shown  and  $23,921  higher  than  the  total 
of  the  numbers  shown  in  the  FY  1995 
Congressional  Budget  Submission.  The 
$40,000  budgeted  Other  Expense  item 
was  later  reduced  to  $23,921.  which 
matches  the  $1,141,775  figure  shown  in 
the  FY  1995  Congressional  Budget 
Submission.  Following  is  a  table  which 
recaps  the  above  information  starting 
with  the  figures  shown  in  the 
commentor's  table: 

Elephant  Botte  Powerplant 
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1995  Work 
Program 

1995  con- 
gressional 
t>udgetsut>- 

rmssion 

Salanes 

OtfKe  General 

Expense  

CPA  ..„ 

$532,000 

262,000 
173,000 

$532,000 

262.000 
173.000 

Oth«<  Expense' 
Subtotal'  ... 

Missing  Line 
ItefTT"  (other 
expenses)  

120,000 
1,087,000 

40,000 

150.8642 
1.117.854 

23.921 

Totals 

1.127.000 

1.141.775 

'  Other  expenses  stxHjld  have  twen  Noher 
t)y  540,000  in  both  the  FY  1995  WorK  Pro- 
aram  and  the  FY  1995  Congressional  Budget 
Submission. 

2  When  summed,  includes  $30,850  carry- 
over from  FY  1993. 

5  Actual  summation  of  figure  shoiwi. 

■•  This  amount  should  have  tieen  irxUuded  m 
ft>e  "other  exper^se"  Ime  of  lx)th  the  FY  1996 
wort<  program  and  the  FY  1995  Budget  Jus- 
tifications 

SAs  displayed  in  the  FY  1995  WorV  Pro- 
gram and  the  FY  1995  Congressional  Budget 
Submission. 

Subtotal— Elephant  Butte 

Powerplant  O&M $1,141,775 

Less      amount      shown      on 

commentor's  table 1.127.000 


14.775 
14,050 


28.825 


Subtotal  

Add       allocated       carry-over 
amount  from  item  (1)  above 

Total  difference  shown  on  ■ 
commentor's  table 

6.  CRSF-Wide  O&M 

a.  Comment.  A  customer  organization 
stated: 

The  average  annual  increase  in 
proiected  O&M  expenses  which  results 
in  a  $8.2  million  annual  revenue 
requirement  is  troublesome.  How  this 
figure  was  obtained  in  the  modeling 


effort  undertaken  at  Western  is  not 
explained  in  detail  in  the  brochure.  If 
the  projected  figure  is  based  upon  an 
extrapolation  of  historical  data  adjusted 
for  inflation,  the  cost  figure  may  not 
reflect  all  of  the  possible  areas  of  cost 
reduction  available  to  both  Western  and 
the  Bureau  of  Reclamation. 

Response.  Only  two  projections  used 
in  the  Integrated  Projects  and/or  CRSP 
PRS  are  b^ed  on  computer  modeling: 
the  water  available  for  power 
production  and  the  ultimate  power- 
related  revenue  requirements  for  the 
participating  projects.  Estimates  for 
future  O&M  expenses  are  taken  directly 
from  official  budgets:  the  budgets 
include  modest  approximations  of  labor 
cost  increases.  All  equipment  spending 
in  the  5-year  budget  window  is  made  up 
of  actual  projections  received  from 
workers  in  the  field,  reporting  which 
equipment  is  likely  to  need  replacement 
and  when.  Miscellaneous  revenue  and 
expense  projections  are  based  on 
historical  averages  and  known  future 
commitments. 

b.  Comment.  A  customer  organization 
said: 

The  Energy  Policy  Act  of  1992 
(EPACT)  has  served  as  the  catalyst  for 
increasing  competition  in  wholesale 
generation.  They  would  anticipate  that 
Western  begin  to  streamline  its 
operations  in  order  that  it  position  itself 
competitively  in  the  new  electricity 
market. 

Response.  Western's  management  is 
presently  looking  for  ways  to  improve 
customer  service  while  cutting  costs 
through  Western's  Strategic  Planning 
initiative.  Some  of  the  decisions  made 
to  date  include: 

(1)  Delayering.  This  is  a  reduction  in 
the  niunber  of  supervisory  employees, 
to  reduce  red  taf>e  and  inertia  while 
increasing  customer  service.  The 
emphasis  will  be  on  empowering  the 
employees.  The  initiative  is  already 
under  way. 

(2)  Western  will  limit  increases  in 
annual  operating  expenses  to  less  than 
2-percent  per  project  per  year  through 
FY  1996.  Thereafter,  increases  in  annual 
operating  expenses  will  not  exceed  the 
annual  rate  of  inflation. 

(3)  As  the  marketing  agent  for  Federal 
power.  Western  will  participate  in  the 
decision  making  process  with  other 
resource  agencies  whose  operating 
decisions  significantly  affect  Federal 
power  rate  and  repayment  obligations 
whenever  possible. 

(4)  Proposals  for  construction  of  new 
facilities  will  be  assessed  using 
integrated  resource  planning  principles 
and  must  meet  at  least  one  of  three 
criteria  before  construction  may  begin: 


(a)  Increased  revenues  from  new  * 
facilities  must  exceed  their  annual  cost 
over  the  cost-evaluation  period. 

(b)  Customers  must  benefit 
sufficiently  to  support  new  facilities  in 
spite  of  a  possible  rate  increase. 

(c)  The  new  facilities  will  be  funded 
by  non-Western  sources. 

7.  Construction-Related  Projections 

A  customer  organization  has  a  series 
of  questions  about  construction-related 
cost  projections. 

a.  Comment:  Some  of  the 
commentators  said: .  .  .  they  have  been 
unable  to  find  support  in  the  1995  Work 
Program  for  a  majority  of  the  significant 
(>$100.000)  additions  and  replacements 
included  in  the  1994  rate  brochure  and 
rate  brochure  PRS  .... 

Response:  For  a  detailed  outline  of  the 
budget  process.  Western  refers  the 
reader  to  earlier  replies  to  questions 
about  O&M.  To  reiterate,  the  FY  1995 
Work  Program  had.  in  many  instances, 
higher  cost  projections  than  the  FY  1995 
Congressional  Budget  Submission. 
Western  has  used  the  lower  figures  in 
the  ratesetting  PRS. 

In  the  case  of  CRSP  construction,  this 
change  dramatically  reduced  the  cost 
projections.  Table  VI  on  pages  12  and  13     — ^ 
of  the  April  1994  Rate  Brochure  shows 
a  $276  million  decrease  in  budgeted 
power-related  construction  costs 
through  FY  1998  between  the  FY  1995 
Work  Program  (referred  to  in  the 
brochure  as  the  FY  1994  Congressional 
Budget  Submission)  and  the  FY  1995 
Congressional  Budget  Submission. 
Western  has  used  the  lower  figure 
where  it  is  considered  reliable. 

b. 'Comment:  (The  commentor)  has 
been  unable  to  find  support  for  the 
investments  included  in  the  Collbran/ 
Rate  Brochure  PRS. 

Response:  It  is  not  possible  to  find  the 
correlation  between  the  investments  in 
a  budget  document  or  work  program 
and  those  in  a  PRS  without  some 
intermediate  steps. 

The  annual  figures  in  the  1995  Work 
Program  are  only  plarmed  cash  r 

expenditures.  Investments  are  large 
items,  often  taking  more  than  1  year  to 
complete.  The  total  spent  on  any  one 
investment,  then,  is  the  sum  of  the 
annual  expenditures  shown  in  the  work 
programs,  plus  any  applicable  IDC. 

Western  is  requirea  to  record  an 
investment  in  a  PRS  in  the  year  that  it 
becomes  operational.  This  permits  the 
establishment  of  the  proper  repayment 
period  and  begins  the  annual  payment 
of  interest  on  investment  (due  until  the 
investment's  cost  is  completely  repaid). 
Future  investments  appear  in  a  PRS  in 
the  year  they  are  planned  to  be  in- 
service,  if  that  is  witiiin  the  5-year 


budget  window.  Future  investments 
(excluding  future  replacements) 
planned  for  completion  at  some  time 
after  the  5-year  window  are  normally 
excluded  from  a  PRS.  unless  legislation 
directs  otherwise  (as  is  the  case  with  the 
CRSP's  participating  projects).  Annual 
cash  outlays  for  an  investment  that  takes 
more  than  1  year  to  complete  have  no 
counterpart  in  a  PRS.  Indeed,  there  may 
be  several  years  of  investment  costs 
shown  in  work  programs  and  budgets 
which  do  not  appear  in  PRSs.  However, 
the  total  sum,  plus  IDC,  will  appear  in 
the  PRS  in  the  year  when  the  item  is 
anticipated  to  be  operational. 

It  is  not  unusual  for  the  first  future 
year  in  a  budget  document  to  show 
projections  higher  than  those  shown  in 
the  previous  budget  document  for  that 
same  year.  It  is  common  to  have 
obligated  amounts  at  the  end  of  the  year 
just  closed  that  do  not  get  paid  in  that 
year.  They  are  then  carried  over  and 
added  to  the  next  year.  Also,  CWIP  that 
has  been  completed,  but  that  did  not  get 
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moved  to  plant-in-service  in  the 
financial  records,  is  carried  over  to  the 
next  year  (with  the  assumption  that  it 
will  be  moved  to  plant-in-service  at  that 
time).  This  also  adds  to  the  total  amount 
shown  in  the  subsequent  year. 

c.  Comment:  (The  commentor's)  Table 
7  below  uses  information  provided  in 
response  to  WAPA/CREDA-76  to 
illustrate  the  differences  between  the 
1995  Work  Program  and  the  PRS. 

(The  commentor)  believes  that  some 
or  all  of  the  decrease  may  result  from 
elimination  or  reduction  of  dam  repair 
work  described  in  Reclamation's 
response  to  (the  commentor's) 
comments  on  the  1995  Work  Program 
review.  The  increases  (i.e..  increases 
over  and  above  the  amounts  shown  in 
the  1995  Work  Program)  are 
unexplained,  however,  by  changes 
presented  in  the  1995  Work  Program. 
Therefore,  (the  commentor) 
recommends  use  of  the  investments 
shown  in  line  31  of  table  7  in  the 
Collbran/Rate  PRS. 


Response:  Table  7  in  the  commentor's 
July  27  comment  letter  displays 
Collbran  investment  as  shown  in  the  FY 
1995  Work  Program.  Western  agrees 
with  the  commentor's  figures  for  FY 
1994  through  FY  1998,  except  that 
carry-over  fttim  FY  1993  must  also  be 
added  to  FY  1994's  total  number. 
Western's  brochure  study  also  contained 
some  figures  firom  the  FY  1995 
Congressional  Budget  Submission. 
There  have  since  been  changes  to  that 
budget  that  have  reduced  some  of  those 
costs  by  approximately  $450,000. 
Western  has  rerun  the  Collbran 
ratesetting  PRS  using  these  changes. 
The  following  table  illustrates  how 
incremental  investment  in  budget 
figures  is  transformed  into  a  PRS  entr>'. 
Figures  from  Reclamation's  FY  1995  ' 
Work  Program  are  used.  The  Collbran 
Project  was  used  for  this  example 
because  it  contains  no  IDC  or 
multipurpose  investment,  thereby 
simplifying  the  illustration. 


COLLBRAN  Project  Extraordinary  Maintenance  ($000) 

Dam  Repair  Descnption 

Thru 

FY 

1993 

FY 
1994 

FY 
1995 

FY 
1996 

FY 
1997 

FY 
1998 

Total 

Per  FY  1995  Wofk  Plan: 

Big  Meadows  Dam 

Cottonwood  Dam  #2  .", " •" 

Atkinson  Dam — 

Big  Creek  Dam „ . " 

Lanfibert  Dam  ■""                

Total 

200 
72 

69 

440 
440 

370 

400 

161 

'soo 

152 
"715 

200 
88? 
713 
509 

1,215 

Per  PRS/Financial  Statement  Entries 

Big  Meadows  Dam 

Cottonwood  Dam  #2  ' 

Atkir^son  Dam '             

Big  Creek  Dam  .^. .                     " 

Lamtjert  Dam  „.                                                              '•" " " 

Total 

341 
0 

880 
200 

509 
709 

370 
882 

882 

400 
0 

661 
0 

867 

"713 
i;2V5 
1,928 

3,519 

200 
882 

713 
509 

1^15 

3.519 

d.  Comment:  All  years  in  the  (Rio 
Grande)  PRS  except  1994  match  the 
values  from  the  1995  Work  Program.  In 
1994,  the  difference  is  $619,806.  (The 
values  shown  in  Hne  14  of  Table  9 
should  be  used  in  the  PRS.) 

Response:  The  commentor  is  correct. 
An  additional  $619,806  has  been  added 
to  the  work  program  amount  shown  in 
FY  1994.  Not  all  of  the  work  in  the 
Work  Program  for  FY  1993  was 
completed  or  posted  in  that  year.  The 
amounts  not  completed,  including  those 
obligated  but  not  spent  in  1993.  were 
carried  over  into  FY  1994.  This  was  the 
case  with  the  $619,806  noted  by  the 
commentor.  This  is  necessitated  because 
of  Western  and  Reclamation's 
accounting  procedures  (as  explained  in 
the  previous  section  on  the  Collbran 


Project),  which  require  the  total 
investment  (including  IDC)  to  be  moved 
to  the  plant-in-service  account  in  the 
year  it  becomes  operational,  rather  than 
recording  incremental  amounts  of 
annual  spending. 

Western  has  used  the  figures 
recommended  by  the  commentor.  The 
figures  are  the  basis  for  the  projected 
investment  through  the  cost  evaluation 
period  (FY  1994-98).  However,  these 
amounts  do  not  appear  in  the  PRS  in 
those  years.  As  previously  explained      " 
(see  the  example  of  the  Collbran  Project 
above),  these  amounts  (plus  IDC.  where 
applicable)  are  shown  in  the  PRS  in  the 
year  the  particular  investment  is 
scheduled  to  go  into  service. 
e.  Comment:  Commentor  stated  that: 


The  intent  of  the  work  program 
review  was  to  provide  a  less  formal 
process  through  which  customers  could 
receive  information  and  provide  input 
regarding  Western's  and  Reclamation's 
programs,  allowing  for  this  same 
information  to  then  be  used  in 
determining  the  adequacy  of  rates.  In 
departing  in  the  rate  process  from  data 
developed  in  the  FY  1995  Work 
Program,  the  principal  benefit  of  the 
process  is  effectively  undone.  Moreover, 
the  departures  were  not  trivial.  For 
Western's  O&M  expenses,  the  1994 
figure  used  in  the  Rate  Brochure  PRS 
exceeds  that  contained  in  the  FY  1995 
Work  Program  by  almost  $4  million,  or 
20  percent. 

In  new  construction  projects,  the 
commentor  identified  over  $45  million 
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in  additional  investment  included  in  the 
PRS  that  was  not  identified  or  had  been 
excluded  in  the  work  program  review. 

Fesponse:  Western  has  given  a 
detailed  explanation  of  the  changes  in 
the  1994  O&M  figures  between  the  FY 
1995  Wori  Program  and  the  1993 
ratesetting  PRS  eariier  in  this  Rate 
Order.  Construction  cost  modiHcations 
are  also  listed  in  detail. 

Western  disagrees  with  the  thrust  of 
the  commentor's  statement.  As  Western 
follows  its  policy  to  develop  the  lowest 
rate  to  consumers  consistent  with  sound 
business  principles,  all  power 
customers,  including  the  commentor's 
members  benefit 

For  example,  the  FY  1995  Work 
Program  includes  over  $527  million  in 
construction  costs  for  the  SLCAO  alone. 
Deducting  what  would  normally  be 
excluded  from  the  PRS  because  it  is  not 
planned  for  completion  by  FY  1998 


leaves  $284  million.  This  figure  ($284 
million)  is  still  more  than  double  what 
Western  finally  included  in  the  Rate 
Brochure  PRS  as  new  invostmesit  $131 
milli<Hi.  The  diHerenoe  between  these 
two  figures  (the  $284  million  in  the  FY 
1995  Work  Program  and  the  $131 
million  in  the  Rate  Brochure  PRS) 
equals  approximately  0.75  mills/kWh  in 
the  composite  rate.  In  other  words, 
following  the  commentor's  instructions 
would  have  resulted  in  a  V*  mills/kWh 
higher  firm  power  rate  than  Western  is 
proposing.  Finally.  Western  will 
continue  to  work  with  its  customers  to 
identify  and  correct  problems  with  the 
work  program  review  process. 

8.  Environmentally  Related  Expenses 

a.  Comment:  The  sum  of 
environmental  costs  in  the  1994  Rate 
Brochure  is  more  than  $0.5  million 
greater  in  1993  and  1994  than  contained 

Environmental  Expenses  ($000) 


in  the  FY  19»5  Work  Program. 
Western's  response  to  CREDA's 
information  request  (WAPA/CREDA  67) 
indicated  that  tiie  additional  costs  in 
1994  were  explained  by  about  $6.0 
million  in  "unliquidated  obligation"  in 
1993.  While  actwal  costs  were  indeed 
lower  than  planned  in  1993.  the 
reduction  does  not  explain  the  still 
greater  increase  indicated  in  the  1994 
rate  brochures.  Environmental  study 
costs  should  be  limited  to  the  amounts 
(with  some  allowance  for  carryover  fixMn 
prior  years)  developed  in  the  work 
program  process. 

Response:To  compare  environmental 
costs  spent  and  budgeted  for  FYs  1993 
and  1994  in  the  1995  budget  and  work 
plan,  the  unliquidated  obligations  must 
be  taken  into  consideration,  as  shown 
below: 


1994  Rate  Brochure  ApperKJ<x  .. 

Adjustment , 

FY  93  Unltqutdated  Ot)l«galions 
FY  94  Unltqutdated  Otiligations 


Total  Ot}llgations  

FY  1995  W^  Program 

FY  93  Unliq&jated  Obligations 


Total  Ot>ligatioru 
DiffererK« 


FY  1993 


$11,885 

0 

-2,391 

6,005 


15,499 
16.788 
-2.391 


14.397 


1.102 


FY  1994 


$20,935 

490 

0 

-6,005 


15,420 

15.463 

0 


15,463 


-43 


Total 


$32,820 

490 

-2.391 

0 


30,919 
32.251 
-2.301 


29.860 


1.059 


New 
Total 


$32,820 
33,310 
30,919 
30,919 


30.919 
.V.251 
29.860 


29.860 


1.059 


b.  Comment:  A  customer  organization 
says: 

It  is  clear  that  environmental 
expenses  associated  with  Glen  Canyon 
Dam  have  gotten  out  of  hand,  are  not 
under  control,  and  are  not  being 
subjected  to  any  sort  of  cost-control 
analysis  or  audit.  They  urge  Western  to 
do  what  it  can  to  urge  the  Bureau  of 
Reclamation  to  limit  environmental 
study  expenditures  to  those  that  are 
calculated  to  produce  necessary, 
credible  information. 

Response:  As  a  part  of  Western's 
Strategic  Planning  initiative:  Western 
will,  as  the  marketing  agent  for  Federal 
power,  participate  in  the  decision 
making  process  whenever  possible  with 
other  resource  agencies  whose  operating 
decisions  significantly  affect  Federal 
power  rate  and  repayment  obligations. 
Western  will  do  so  to  sustain  the 
marketability  of  the  Federal 
hydroelectric  resource. 

9.  Miscellaneous  Comments 
Long-term  Capacity  Sales: 


(1)  Comment:  (The  commentor)  notes 
that  there  is  a  discrepancy  between  the 
projection  of  capacity  sales  shown  in 
Western's  "1993  Power  Projections"  and 
the  values  in  the  PRS.  Upon  inspection 
of  the  two  set  of  values,  it  appears  that 
the  values  used  in  the  PRS  may  have 
been  misentered  1  year  below  the 
proper  year.  This  causes  the  amount  of 
capacity  sales  to  be  slightly  understated 
in  several  years. 

Response:  Western  agrees.  Western 
has  checked  these  data  and  has  found  a 
disconnect  between  the  kW  of  capacity 
sales  estimate  found  in  the  work  papers 
and  that  in  the  PRS.  It  appears  that  the 
data  from  FYs  1993  through  2003  in  the 
work  papers  were  put  into  the  PRS  in 
FYs  1994  through  2004.  The  error  has 
been  corrected. 

(2)  Comment:  Western  calculates  the 
PRS  for  Integrated  Projects  such  that 
replacements  are  repaid  up  to  the  rate- 
setting  year.  In  part,  this  is  due  to  the 
assignment  of  a  lower  repayment 
priority  (to  irrigation)  in  the  PRS. 
Assigning  the  lower  priority  (to 
irrigation)  causes  a  less  than  optimal 


rate  calculation,  since  the  rate  could  be 
lowered  by  allowing  for  some 
replacements  to  remain  unpaid 
beginning  9-10  years  prior  to  the 
ratesetting  year. 

Response:  Western  recognizes  that 
some  replacements  have  been  paid 
earlier  in  the  PRS  than  required. 
Western  conducted  a  test  to  determine 
if  forcing  payments  to  irrigation 
obligations  would  postpone  early 
payment  of  replacements,  thus  lowering 
the  rate.  Forcing  payments  reduces  the 
composite  rate  0.13  mills/kWh.  This 
change  has  been  made  in  the  ratesetting 
PRS. 

10.  Untimely  Responses  to  Data 
Requests 

a.  Comment:  Three  commentors 
stated  that  their  consultant  did  not 
receive  all  the  information  needed  to 
reconcile  cOTtain  key  portions  of  the 
proposed  rate  and  cUd  not  have 
adequate  time  to  verify  all  the  data 
underlying  the  rate  adjustro«U. 
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Response:  The  consultant  submitted 
five  official  data  requests.  Responses 
were  as  follows: 


Data  request  received  by  western's  SLCAO 


May  13, 1VI94  . 
June  3,  1994  .. 
June  24,  1994 
July  1,  1994  ... 
July  8,  1994  ... 
Total 


Items  of 
data  re- 
quested 


18 
9 
9 

38 
8 

82 


information  mailed 

by  western's 

SLCAO 


May  20.  1994. 
June  23,  1994. 
June  30. 1994. 
Juty  19. 1994 
July  14, 1994 


Customers  originally  had  97  days  to 
submit  comments  and  request 
information:  56  of  those  days  were  after 
the  public  information  forum.  The 
largest  and  most  detailed  request  for 
data  was  received  by  Western  on  July  1, 
1994,  which  was  19  days  before  the 
original  close  of  the  comment  period. 
The  final  response  to  this  request  was 
faxed  to  the  consulting  firm,  on  July  19, 
1994, 1  day  before  the  original  end  of 
the  comment  period.  Western  then 
extended  the  date  it  would  accept 
comments  to  July  27.  1994,  to  provide 
commentors  extra  time  to  prepare  a 
reply.  Western  believes  that  ample  time 
has  been  allowed  for  public  comment 
and  that  information  was  furnished  to 
requestors  in  a  timely  manner.  However, 
Western  also  recognizes  that  there  could 
be  confusion  and  misunderstanding 
regarding  the  information  needed  by  the 
commentators  and  that  some  of  the 
information  received  may  not  be  what 
was  needed.  Western  will  continue  to 
work  with  customers  and  interested 
parties  to  find  a  more  efficient  and 
acceptable  process  to  respond  to  data 
requests  and  meet  the  commentors' 
needs. 

b.  Comment:  A  customer  organization 
said: 

Given  the  backdrop  of  structural 
changes  in  the  industry  and  increasing 
environmental  concerns  over  hydro 
power  generation,  it  would  seem  that 
VVestern  should  develop  a  pricing  policy 
based  upon  a  firm  understanding  of 
price  sensitivity.  The  lack  of  any  such 
analysis  is  a  major  omission. 

Response:  One  of  Western's  primary 
concerns  is  the  impact  the  prices  for  its 
products  have  on  possible  sales.  Based 
on  knowledge  of  the  electrical  power 
market.  Western's  proposed  combined 
rates  for  firm  power  are  below  other 
sources  of  firm  electrical  power 
available  to  Integrated  Projects 
customers.  For  this  reason,  Western  has 
not  undertaken  a  specific  study  to 
analyze  price  effects  on  the  electrical 
power  purchased  by  Western's 
Integrated  Projects  customers. 


There  may  be  reductions  of  Integrated 
Projects  energy  usage  in  the  short-term 
by  Western's  customers  as  a  result  of  the 
proposed  increase  in  the  energy  rate. 
Some  of  Western's  Integrated  Projects 
customers  with  their  own  electrical 
power  generating  resources  may  be 
faced  with  variable  costs  that  allow 
them  to  produce  energy  more  cheaply 
than  purchasing  from  Western  at  the 
proposed  new  rate.  Information  on  the 
cost  of  generation  is  considered 
sensitive  and  is  not  available  to 
Western.  However,  published  sources  of 
information  which  relate  to  coal  prices 
and  other  components  of  the  variable 
costs  of  power  generation  indicate  that 
the  proposed  energy  rate  is  less  than 
Western's  estimate  of  their  cost  of 
generating  thermal  energy.  Western  has 
received  no  comments  to  indicate 
otherwise. 

c.  Comment:  To  help  customers 
respond  more  completely  to  Western's 
proposals,  a  customer  organization 
suggests  that,  in  the  future,  when 
Western  entertains  the  thought  of 
extending  the  time  for  commenting  as 
done  here,  tie  the  extension  to  a  period 
of  time  following  completion  of 
responses  to  requests  for  information. 

Response:  Western  believes  that  the 
existing  customer  review  process  and 
the  public  rate  process  sufficiently 
provide  for  both  flexibility  for  input  and 
measurability  of  the  progress  toward  the 
completion  of  a  rate. 

d.  Comment:  Several  customers 
concur  with  changing  the  expression  of 
the  firti\  power  rate  from  a  'combined 
rate'  to  a  'composite  rate'. 

Response:  Western  agrees  with  the 
customer  comment  and  believes  that  the 
composite  rate  will  make  the  price  of 
Integrated  Projects  power  more  easily 
comparable  with  that  from  other 
sources. 

e.  Issue:  A  customer  states  that  they 
believe  it  is  very  unfair  to  continue  to 
increase  the  burden  on  the  ratepayers  to 
fund  (environmental)  studies  which  will 
result  in  further  increases  in  costs  and/ 
or  reductions  in  the  amount  of  power 
available. 


Response:  As  noted  earlier.  Western  is 
working  with  Reclamation  to  more 
closely  monitor  these  costs. 

1 1.  Issue  Papers  Resolution:  Several 
issues  which  Western  believes  would 
have  caused  considerable  protracted 
comment  were  discussed  in  detail 
during  the  pre-rate-adjustment  process 
of  informal  meetings  between  various 
stakeholders  and  the  exchange  of  issue 
papers.  The  stakeholders  liked  the 
process.  The  issues  which  were  resolved 
in  this  process  are  summarized  below: 

a.  Identifying  historic  expenses 
related  to  the  CRSP's  Glen  Canyon  Unit 
that  became  nonreimbursable  with  the 
passage  of  the  Grand  Canyon  Protection 
Act  of  1992  (GCPA). 

b.  Agreement  about  which  future  Glen 
Canyon  Dam  environmental  costs  have 
the  potential  to  become 
nonreimbursable. 

c.  General  understanding  of  the 
functioning  of  the  budget  neutrality 
stipulations  in  the  GCPA,  stating  thai 
environmentally  related  expenses  will 
be  nonreimbursable  for  FY  1993  through 
FY  1997  only  to  the  extent  that 
offsetting  revenues  are  received  by  the 
Treasury  from  other  GCPA  provisions.' 

d.  The  timing  of  thereallocation  of 
the  construction  costs  of  the  Glen 
Canyon  Unit. 

e.  Identification  of  those  costs  of  the 
Central  Utah  (participating)  Project 
which  are  properly  excluded  from 
influencing  the  Integrated  Projects  firm 
power  rate. 

f.  Implementation  of  a  procedure  to 
assure  that  the  Basin  Fund  has  sufficient 
cash  on  hand  to  pay  all  operating  costs 
for  the  CRSP. 

Environmental  Evaluation 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969, 42 
U.S.C  4321  efse<7.;  Council  on 
Environmental  Quality  Regulations  |4U 
CFR  Parts  1500-1508);  and  DOE  NEPA 
Regulations  (10  CFR  Part  1021),  Western 
has  determined  that  this  action  is 
categorically  excluded  from  the 
preparation  of  an  environmental 
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assessment  or  an  environmental  impact 
statement. 

Executive  Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulator}'  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866.  58  FR  51735.  Western  has 
an  exemption  from  centralized 
regulatory  review  under  Executive 
Order  12866:  accordingly,  no  clearance 
of  this  notice  by  OMB  is  required. 

Availability  of  Information 

Information  regarding  this  rate 
adjustment,  including  PRSs,  comments, 
letters,  memoranda,  and  other 
supporting  material  made  or  kept  by 
Western  for  the  purpose  of  developing 
the  power  rates,  is  available  for  public 
review  in  the  following  locations. 
Salt  Lake  City  Area  Office,  Western  Area 
Power  Administration,  Office  of  the 
Assistant  Area  Manager  for  Power 
Marketing.  257  East  200  South.  Suite 
475.  Salt  Lake  City.  UT  84111 
Western  Area  Power  Administration, 
Division  of  Marketing  and  Rates.  1627 
Cole  Boulevard,  Golden.  CO  80401 
Western  Area  Power  Administration, 
Office  of  the  Assistant  Administrator 
for  Washington  Liaison.  Room  8G- 
027.  Forrestal  Building.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585 

Submission  to  Federal  Energy 
Regulatory  Commission 

The  rate  herein  confirmed,  approved, 
and  placed  into  efliect  on  an  interim 
basis,  together  with  supporting 
documents,  will  be  submitted  to  FERC 
for  conHrmation  and  approval  on  a  Hnal 
basis. 

Order 

In  view  of  the  foregoing  and  pursuant 
to  the  authority  delegated  to  me  by  the 
Secretary  of  Energy.  I  confirm  and 
approve  on  an  interim  basis,  effective 
December  1, 1994.  Rate  Schedule  SLIP- 
F5.  The  rate  sdiedule  shall  remain  in 
effect  on  an  interim  basis,  pending 
FERC  confirmation  and  approval  of  it  or 
a  substitute  rate  on  a  final  basis,  through 
November  30. 1999. 

Issued  in  Washington.  DC. October  24. 
1994 

William  H.  While, 

Depu  ty  Secretary. 

Salt  Lake  City  Area  integrated  Profecta; 
Arizona.  Cotorado.  Nevada.  New 
Mexioo.  Utah,  Wyoeting;  Schedule  of 
Rates  for  Firm  Power  Service 

Effective 

Beginning  December  1. 1994.  through 
November  30, 1990,  or  until  superseded 


by  another  rate  schedule,  whichever 
occurs  earlier. 

AvailMe 

In  the  area  served  by  the  Salt  Lake 
City  Area  Integrated  Injects. 

Applicable 

To  the  wholesale  power  customers  for 
firm  power  service  supplied  through 
one  nwter  at  one  point  of  delivery,  or  as 
otherwise  established  by  contract.  - 

Charoctet 

Alternating  current,  60  hertz,  three- 
phase,  delivered  and  metered  at  the 
voltages  and  points  established  by 
contract. 

Monthly  Rate 

Demand  Charge:  $3.83  per  kilowatt  of 
billing  demand. 

Energy  Charge:  8.90  mills  per 
kilowatthour  of  use. 

Billing  Demand 

The  billing  demand  will  be  the  greater 
of: 

1.  The  highest  30-minute  integrated 
demand  measured  during  the  month  up 
to,  but  not  more  tfian,  the  delivery 
obligation  under  the  power  sales 
contract,  or 

2.  The  contract  rate  of  delivery. 

Adjustment  for  Transformer  Losses 

If  delivery  is  made  at  transmission 
voltage  but  metered  on  the  low-voltage 
side  of  the  substatioo.  the  meter 
readings  will  be  increased  to 
compensate  for  transformer  losses  as 
provided  for  in  the  contract. 

Adjustment  for  Power  Factor 

The  customer  will  be  required  to 
maintain  a  power  factor  at  all  points  of 
measurement  between  95-percent 
lagging  and  95-percent  leading. 

Adjustment  for  Purchased  Resources 

Purpose  of  Adjustment 

To  ensure  that  Western  Area  Power 
Administration  (Western)  has  sufficient 
revenues  to  support  resource  purchases 
made  necessary  because  of  restricted 
generation  from  Glen  Canyon  Dam  as 
the  resuh  of  restrictions  on  water 
releases  from  the  dam. 

Applicability 

To  those  contractors  who  are  not 
receiving  service  under  an  Interim 
Purchase  Amendment  to  the  firm  power 
sales  contract. 

Adjustment 

If  Western  finds  it  necessary  to 
purchase  reaouroes  to  replace  generation 
lost  at  Glen  Canyon  Dam  because  of  the 


above-listed  restrictions,  Western  will, 
begiiming  on  the  first  month  that  such 
purchases  are  made,  include  in  the 
contractor's  monthly  power  bill  an 
estimate  of  that  contractor's 
proportionate  share  of  net  capacity 
punjiase  costs.  The  cost  of  purchasing 
these  resources  will  be  offset  by  the 
revenue  that  Western  receives  for  the 
sale  of  energy,  if  any,  associated  with 
the  purchased  resources. 

In  its  October  bill  each  year,  Western 
will  reconcile  the  previous  fiscal  year's 
actual  purchased  power  expenses  and 
the  monthly  estimated  costs  paid  by  the 
contractor.  If  the  contractor  has  paid 
more  than  its  proportionate  share  of 
actual  purchased  power  expenses,  the 
excess  amount  will  be  shown  as  a  credit 
to  the  contractor's  October  power  bill.  If 
the  contractor  has  paid  less  than  its 
proportionate  share  of  actual  power 
purchase  expenses.  Western  will  add 
such  amount  to  the  contractor's  October 
power  bill. 

Notification 

If  Western  finds  it  necessary  to 
implement  this  adjustment,  it  will  give 
a  one-time  notification  to  the  contractor 
and  the  Federal  Energy  Regulatory 
Commission  at  least  10  days  before 
initially  adding  purchased  power  cost  to 
the  contractor's  monthly  bill. 

(FR  Doc  94-27306  Filed  11-2-94. 8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6iei-^ 

Acid  Rain  Program:  Notice  of  Written 
Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  written  exemptions. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing,  as  a  direct 
final  action,  written  exemptions  fitjm 
the  Acid  Rain  Program  permitting  and 
monitoring  requirements  to  55  utility 
units  at  32  plants  in  accordance  with 
the  Acid  Rain  Program  regulations  (40 
CFR  part  72).  Because  the  Agency  does 
not  anticipate  receiving  adverse 
comments,  the  exemptions  are  being 
issued  as  a  direct  final  action. 
DATES:  Each  of  the  exemptions  issued  in 
this  direct  final  action  will  be  final  on 
December  13, 1994  unless  significant, 
adverse  comments  are  received  by 
December  S,  1994.  If  significant,  adverse 
comments  are  timely  received  on  any 
exemption  in  this  direct  final  action. 


that  exemption  will  be  withdrawn 
through  a  notice  in  the  Federal  Register. 
ADDRESSES:  Administrative  Records. 
The  administrative  record  for  the 

exemptions,  except  information 
protected  as  confidential,  may  be 
viewed  during  normal  operating  hours 
at  the  following  locations: 

For  plants  in  Iowa:  EPA  Region  7.  726 
Minnesota  Ave.,  Kansas  Gty,  KS  66101; 
and  at  the  Iowa  Department  of  Natural 
Resources  (attn:  Wayne  Wicksell)  Henry 
A.  Wallace  Building,  900  E.  Grand.  Des 
Moines.  lA  50319,  (515)  281-«012. 

For  plants  in  Kansas:  EPA  Region  7 
(address  above)  and  at  the  Kansas 
Department  of  Health  and  Environment 
(attn:  Harish  Agarwal)  Forbes  Field 
Building  283,  Topeka,  KS  66620,  (913) 
296-1572. 

For  plants  in  Missouri:  EPA  Region  7 
(address  above)  and  at  the  Missouri 
Department  of  Natural  Resources  (attn: 
Paul  Brooks),  )effierson  State  Office 
Building,  P.O.  Box  176,  Jefferson  City, 
MO  65102,  (314)  751-4817. 

For  plants  in  Nebraska:  EPA  Region  7 
(address  above)  and  at  the  Nebraska 
Department  of  Environmental  Quality 
(attn:  Todd  Ellis)  State  House  Station, 
P.O.  Box  94877,  Uncoln,  NE  68509- 
4877,  (402)  471-4561. 

For  plants  in  Michigan  and 
Wisconsin:  EPA  Region  5.  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 

Comments.  Send  comments  to  the 
following  addresses: 

For  plants  in  Iowa,  Kansas,  Missouri, 
and  Nebraska,  William  A.  Spratlin, 
Director,  Air  and  Toxics  Division,  EPA 
Region  7,  (address  above). 

For  plants  in  Michigan  and 
Wisconsin:  David  Kee,  Director.  Air  jjnd 
Radiation  Division,  EPA  Region  5. 
(address  above). 

Submit  conmients  in  duplicate  and 
identify  the  exemption  to  which  the 
comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any,  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
plants  in  Iowa,  Kansas,  Missouri,  and 
Nebraska,  Jon  Knodel,  (913)  551-7599, 
EPA  Region  7:  for  plants  in  Michigan 
and  Wisconsin.  Beth  Valenziano,  (312) 
886-2703,  EPA  Region  5. 

SUPPLEMENTARY  INFORMATION:  All  public 
comment  received  on  any  exemption  in 
this  direct  final  action  on  which 
significant,  adverse  comments  are 
timely  received  will  be  addressed  in  a 
subsequent  issuance  or  denial  of 
exemption  based  on  the  relevant  draft 
exemption  in  the  notice  of  draft  written 
exemptions  that  is  published  elsewhere 


in  today's  Federal  Register  and  that  is 

identical  to  this  direct  final  action. 

Under  the  Acid  Rain  Program 
regulations  (40  CFR  72.7).  utilities  may 
petition  EPA  for  an  exemption  fiwm 
f>ermitling  and  monitoring  requirements 
for  any  new  utility  unit  that  serves  one 
or  more  generators  with  total  nameplate 
capacity  of  25  MW  or  less  and  bums 
only  fuels  with  a  sulfur  content  of  0.05 
percent  or  less  by  weight.  On  the  earlier 
of  the  date  a  unit  exempted  under  40 
CFR  72.7  bums  any  fuel  with  a  sulfur 
content  in  excess  of  0.05  percent  by 
weight  or  24  months  prior  to  the  dale 
the  exempted  unit  first  serves  one  or 
more  generators  with  total  nameplate 
capacity  in  excess  of  25  MW,  the  unit 
shall  no  longer  be  exempted  under  40 
CFR  72.7  and  shall  be  subject  to  all 
permitting  and  monitoring  requirements 
of  the  Acid  Rain  Program. 

EPA  is  issuing  vkritten  exemptions 
effective  from  January  1, 1995  through 
December  31. 1999,  to  the  following 
new  units: 

Algona  Municipal  Utilities  units  1 
and  2  in  Iowa,  owned  and  operated  by 
the  Algona  Municipal  Utilities.  The 
Designated  Representative  for  Algona  is 
Nick  R.  Scholer. 

Bellevue  Municipal  Utilities  unit  2  in 
Iowa,  owned  and  operated  by  the  City 
of  Bellevue.  The  Designated 
Representative  for  Bellevue  Municipal 
Utilities  is  Gary  A.  Swanson. 

Hopkinton  Municipal  Utilities  unit  2 
in  Iowa,  owned  and  operated  by  the  City 
of  Hopkinton.  The  Designated 
Representative  for  Hopkinton  is  Norman 
W.  Parsons. 

Graettinger  Municipal  Light  Plant  unit 
2  in  Iowa,  owned  and  operated  by  the 
City  of  Graettinger.  The  Designated 
Representative  for  Graettinger 
Municipal  Light  Plant  is  Gary  A. 
Swanson. 

Grand  junction  Municipal  Light  & 
Power  unit  2  in  Iowa,  owned  and 
operated  by  the  City  of  Grand  Junction. 
The  Designated  Representative  for 
Grand  Junction  Municipal  Light  & 
Power  is  Gary  A.  Swanson. 

Lamoni  Municipal  Utilities  unit  6  in 
Iowa,  owned  and  operated  by  Lamoni 
Municipal  Utilities.  The  Designated 
Representative  for  Lamoni  Municipal 
Utilities  is  Robert  A.  Moore. 

Primghar  Municipal  Light  Plant  unit  5 
in  Iowa,  owned  and  operated  by  the  Qty 
of  Primghar.  The  Designated 
Representative  for  Primghar  is  Robert  L 
Mulder. 

Story  Gty  Municipal  Electric  Utility 
unit  5  in  Iowa,  owned  and  opoated  by 
the  City  of  Story  City.  The  Designated 
Representative  for  Story  Qty  is  Bruce 
Twedt 


Vinton  Municipal  Power  Plant  unit  1 
in  Iowa,  owned  and  operated  by  the  Qty 

of  Vinton.  The  E)esignated 
Representative  for  Vinton  Municipal  is 
Maynard  P.  Stief. 

Waverly  Light  &  Power  North  Plant 
unit  10  in  Iowa,  owned  and  operated  by 
Waverly  Light  &  Povimr.  The  Designated 
Representative  for  the  North  Plant  is 
Glenn  S.  Cannon. 

Wihon  Municipal  Light  &  Power 
System,  units  2.  3.  and  4  in  Iowa,  owned 
and  operated  by  Wilton  Municipal  Light 
&  Power  System.  The  Designated 
Representative  for  Wilton  Municipal 
Light  &  Power  System  is  Collin  K. 
Proctor. 

Chanute  3  units  12  and  13  in  Kansas, 
owned  and  operated  by  the  City  of 
Chanute.  The  Designated  Representative 
for  Chanute  3  is  Robert  Walker. 

The  Qty  of  Girard  Power  Station  units 
2101-1119,  2012-1147,  V03572,  and 
V03393  in  Kansas,  owned  and  operated 
by  the  Qty  of  Girard.  The  Designated 
Representative  for  Girard  is  William  W. 
Crawford. 

Holton  Municipal  Power  Plant  unit  11 
in  Kansas,  owned  and  operated  by  the 
City  of  Holton.  The  Designated 
Representative  for  Holton  is  Bradley  J. 
Mears. 

Horton  Power  Plant  units  1  and  2  In 
Kansas,  owned  and  operated  by  the  City 
of  Horton.  The  Designated 
Representative  for  Horton  is  Theodore 
M.  Hauser. 

Kingman  Power  Station  unit  9  in 
Kansas,  owned  and  operated  by  the  Qty 
of  Kingman.  The  Designated 
Representative  for  Kingman  is  Ira  M 
Hart.  III. 

The  City  of  Mulvane  units  7  and  8  in 
Kansas,  owned  and  operated  by  the  City 
of  Mulvane.  The  Designated 
Representative  for  Mulvane  is  Gary 
Rambo. 

Osborne  Municipal  Light  Plant  units 
4-CAT  and  5-CAT  in  Kansas,  owned 
and  operated  by  the  dty  of  Osborne. 
The  Designated  Representative  for 
Osborne  is  Norman  B.  Christie. 

Russell  Munidpal  Power  and  Light 
units  11  and  12  in  Kansas,  owned  and 
operated  by  the  Gty  of  Russell.  The 
Designated  Representative  for  Russell  is 
Earl  Homewood. 

Sabetha  Municipal  Power  Plant  unit 
11  in  Kansas,  owned  and  operated  by 
the  Gty  of  Sabetha.  The  Designated 
Representative  for  Sabetha  is  Ted  L. 
Hayden. 

Campbell  Munidpal  Utilities  unit  7  in 
Missouri,  owned  and  operated  by  the 
Gty  of  Campbell.  The  Designated 
Representative  for  Campbell  is  Wendell 
Thompson. 

Marshall  Munidpal  Utilities  unit  11 
in  Missouri,  owned  and  operated  by  the 
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Marshall  Municipal  Utilities.  The 
Designated  Representative  for  Marshall 
is  Kyle  Cibbs. 

Palmyra  Municipal  2  units  9  and  10 
in  Missouri,  owned  and  operated  by  the 
Palmyra  Board  of  Public  Works.  The 
Designated  Representative  for  Palmyra 
Municipal  2  is  James  Church. 

The  City  of  Shelbina  units  G3.  G4. 
and  05  in  Missouri,  owned  and 
operated  by  the  City  of  Shelbina.  The 
Designated  Representative  for  Shelbina 
is  Dennie  Fowler. 

The  Unionville  Power  &  Light  unit  9 
in  Missouri,  owned  and  operated  by  the 
City  of  Unionville.  The  Designated 
Representative  for  Unionville  Power  & 
Light  is  Dennie  Sheehan. 

Vandalia  Power  Plant  units  2  and  3  in 
Missouri.  OMrned  and  operated  by  the 
City  of  Vandalia.  The  Alternate 
Designated  Representative  for  Vandalia 
is  Aaron  Rentht). 

Auburn  Municipal  Power  Plant  unit  4 
in  Nebraska,  owned  and  operated  by  the 
Auburn  Board  of  Public  Works.  The 
Designated  Representative  for  Auburn  is 
fames  P.  Dietz. 

Laurel  Powrer  Plant  unit  7  in 
Nebraska,  owned  and  operated  by  the 
City  of  Laurel.  The  Designated 
Representative  for  the  Laurel  Power 
Plant  is  Jim  Recob. 

Additionally  under  the  Acid  Rain 
Program  regulations  (40  CFR  72.8). 
utilities  may  petition  EPA  for  an 
exemption  from  permitting 
requirements  for  units  that  are  retired 
prior  to  the  issuance  of  a  Phase  II  Acid 
Rain  permit.  Units  that  are  retired  prior 
to  the  deadline  for  continuous 
emissions  monitoring  system  (CEMS) 
certification  may  also  petition  for  an 
exemption  from  monitoring 
requirement.s. 

While  the  exempt  retired  units  have 
been  allocated  allowances  under  40  CFR 
part  73.  units  exempted  under  40  CFR 
72.8  must  not  emit  any  sulfur  dioxide  or 
nitrogen  oxides  on  or  after  the  date  the 
units  are  exempted,  and  the  units  must 
not  resume  operation  unless  the 
designated  representative  submits  an 
application  for  an  Acid  Rain  permit  and 
installs  and  certifies  its  monitors  by  the 
applicable  deadlines. 

EPA  proposes  to  issue  MTitten 
exemptions,  effective  from  January  1, 
1995  through  December  31.  1999.  unless 
otherwise  noted  below,  to  the  following 
retired  units: 

B  C  Cobb  units  1.  2.  and  3  in 
Michigan.  o%vned  and  operated  by 
Consumers  Power  Company.  The 
Designated  Representative  for  B  C  Cobb 
is  Robert  |.  Nicholson. 

Bluffs  unit  4  in  Nebraska  at  the 
Scottsbluff  Generating  Station  owned 
and  operated  by  the  Nebraska  Public 


Po«ver  District  The  Designated 
Representative  for  Bluffo  is  Clinton 
Johannes. 

Kramer  units  1,  2,  3,  and  4  in 
Nebraska  at  the  Harold  Kramer 
Generating  Station,  owned  and  operated 
by  the  Nebraska  Public  Power  District. 
The  Designated  Representative  for 
Kramer  is  Clinton  Johannes. 

North  Oak  Creek  units  1.  2.  3.  and  4 
in  Wisconsin,  owned  and  operated  by 
Wisconsin  Electric  Power  Odmpany. 
The  exemption  from  Phase  I  permitting 
requirements  is  effective  from  January  1. 
1995  through  December  31. 1999.  The 
exemption  from  monitoring 
requirements  is  effective  from 
November  15.  1993  through  December 
31. 1999.  The  Designated  Representative 
for  North  Oak  Creek  is  Paul  D. 
Schumacher. 

Dated:  October  31. 1994 
Brian  ].  McLean. 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

IFR  Doc.  94-27297  Filed  11-2-94;  8:45  am) 
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Acid  Rain  Program:  Notice  of  Draft 
Written  Exemptions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  draft  written 

exemptions. 

J — 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  is  issuing  draft 
written  exemptions  from  Acid  Rain 
permitting  and  monitoring  requirements 
to  55  utility  units  at  32  plants  in 
accordance  with  the  Acid  Rain  Program 
regulations  (40  CFR  part  72).  Because 
the  Agency  does  not  anticipate  receiving 
adverse  comments,  the  exemptions  are 
also  being  issued  as  a  direct  Hnal  action 
in  the  notice  of  written  exemptions 
published  elsewhere  in  today's  Federal 
Register. 

DATES:  Comments  on  the  exemptions 
proposed  by  this  action  must  be 
received  on  or  before  December  5, 1994. 
ADDRESSES:  Comments.  Send  comments 
to  the  following  addresses: 

For  plants  in  Iowa.  Kansas,  Missouri, 
and  Nebraska.  William  A.  Spratlin. 
Director.  Air  and  Toxics  Division.  EPA 
Region  7,  726  Minnesota  Ave..  Kansas 
CiUr.KS  66101. 

For  plants  in  Michigan  and 
Wisconsin:  David  Kee.  Director,  Air  and 
Radiation  Division,  EPA  Region  5.  77 
West  Jackson  Blvd..  Chicago.  IL  60604. 

Submit  comments  in  duplicate  and 
identify  the  exemption  to  which  the 


comments  apply,  the  commenter's 
name,  address,  and  telephone  number, 
and  the  commenter's  interest  in  the 
matter  and  affiliation,  if  any.  to  the 
owners  and  operators  of  the  unit 
covered  by  the  exemption. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
plants  in  Iowa>  Kansas,  Missouri,  and 
Nebraska.  Jon  Knodel,  (913)  551-7599. 
EPA  Region  7;  for  plants  in  Michigan 
and  Wisconsin,  Beth  Valenziano,  (312) 
886-2703.  EPA  R^on  5. 
SUPPI^MENTARY  MFORMATKM:  If  no 
signiHcant,  adverse  comments  are 
timely  received,  no  further  activity  is 
contemplated  in  relation  to  these  draft 
written  exemptions  and  the  exemptions 
issued  as  a  direct  final  action  in  the 
notice  of  written  exemptions  published 
elsewhere  in  today's  Federal  Register 
will  automatically  become  final  on  the 
date  specified  in  that  notice.  If 
significant,  adverse  comments  are 
timely  received  on  any  exemption,  that 
exemption  in  the  notice  of  written 
exemptions  will  be  withdrawn  and  all 
public  comment  received  on  that 
exemption  will  be  addressed  in  a 
subsequent  issuance  or  denial  of 
exemption  based  on  the  relevant 
exemption  in  this  notice  of  draft  written 
exemptions.  Because  the  Agency  will 
not  institute  a  second  comment  period 
on  this  notice  of  draft  written 
exemptions,  any  parties  interested  in 
commenting  should  do  so  during  this 
comment  period. 

For  furtner  information  and  a  detailed 
description  of  the  exemptions,  see  the 
information  provided  in  the  notice  of 
written  exemptions  elsewhere  in  today's 
Federal  Register. 

Dated:  October  31. 1994. 
Brian  |.  McLean. 

Director.  Acid  Rain  Division.  Office  of 
Atmospheric  Programs.  Office  of  Air  and 
Radiation. 

[FR  Doc.  94-27298  Filed  1 1-2-94;  8:45  ami 
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Add  Rain  Program;  Notice  of  Final 
Parmits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  permits  and 
permit  modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  approving  5- 
year  Phase  I  Add  Rain  permits  or 
permit  modifications  including  sulfur 
dioxide  (SO2)  and/or  nitrogen  oxides 
(NOx)  compliance  plans  in  accordance 
with  the  Acid  Rain  Program  regulations 
(40  CFR  parts  72  and  76),  for  the 


following  five  utility  plants:  La  Cygne  in 
Kansas;  E  W  Brown  in  Kentucky;  latan  * 
and  Montrose  in  Missouri;  and  South 
Oak  Creek  in  Wisconsin. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  the  following  persons  for  more 
information  about  a  permit  listed  in  this 
notice:  for  plants  in  Kansas  and 
Missouri,  Jon  Knodel,  (913)  551-7622, 
EPA  Region  7,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101;  for  plants  in 
Kentucky,  Brian  Beals  (404)  347-5014. 
EPA  Region  4.  345  Courtland  Street  NE, 
Atlanta,  GA  30365:  and  for  plants  in 
Wisconsin,  Beth  Valenziano,  (312)  886- 
2703,  EPA  Region  5.  77  West  Jackson 
Boulevard,  Chicago.  IL  60604. 

Dated:  October  31, 1994. 
Brian  J.  McLean, 

Director,  Acid  Fain  Division.  Office  of 
Atmospheric  Programs,  Office  of  Air  and 
Radiation. 

[FR  Doc  94-27299;  Filed  11-2-94;  8:45  am) 
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Common  Sense  Initiative  Council 
Fedarai  Adviaory  Committee; 
Establishment 

AGENCY:  Environmental  Protecticm 
Agwicy. 

ACTION:  Establishment  of  advisory 
committee. 

SUMMARY:  As  required  by  Section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C  App.  2.  EPA  is  giving 
notice  of  the  establishment  of  an 
advisory  committee  to  develop 
recommendations  for  improvements  in 
the  regulatory  and  statutory 
environmental  protection  framework 
that  EPA  administere.  This  advisory 
committee  will  be  known  as  the 
"Common  Sense  Initiative  Council" 
(CSI  Council).  EPA  has  determined  that 
the  establishment  of  this  advisory 
committee  is  in  the  public  interest  and 
will  assist  the  Agency  in  performing  its 
duties  under  its  various  statutes.  Copies 
of  the  Committee's  charter  will  be  filed 
with  the  appropriate  committees  of 
Congress  and  the  Library  of  Congress  in 
accordance  with  section  9(c)  of  FACA. 
The  membership  of  the  CSI  Council 
has  not  yet  been  appointed  by  the 
Administrator.  Consistent  with  the 
objectives  of  the  Initiative  and  the 
requirements  of  FACA.  the  membership 
of  both  the  CSI  Council  and  its  sector 
subcommittees  will  be  balanced  among 
the  Agency's  various  outside 
stakeholder  interests.  The  first  meeting 
of  the  CSI  Council  will  be  announced 
separately  in  a  Federal  Register  notice. 


FOR  FURTHER  MFORMATION  CONTACT: 
Anyone  wanting  information  about 
substantive  matters  that  will  be 
considered  1^  the  CSIC,  or  information 
about  the  procedural  aspects  of  CSIC 

operation,  should  contact:  Steve  Harper, 

Office  of  Air  and  Radiation,  at  202-260- 

8953,  or  Vivian  Daub,  Office  of  Water,        FW-6101-5I 

at  202-260-6790. 


Dated:  October  28, 1994. 
Stephen  Harper, 
Office  of  Air  and  Radiation. 
IFR  Doc.  94-27311  Filed  11-2-94;  8:4S  am] 
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Background 

The  Administrator  announced  the 
creation  of  the  Common  Sense  Initiative 
(CSI)  in  November  1993.  The  Initiative 
reflects  the  Administration's 
commitment  to  setting  strong 
environmental  standards  while 
encouraging  common  sense,  innovation, 
and  flexibiUty  in  how  the  standards  are 
met.  The  goal  is  cleaner  and  cheaper 
environmental  protection  for  entire 
industries.  The  Administrator's 
obiective  in  establishing  the  CSI  is  to 
bring  together  federal,  state,  and  local 
government  representatives, 
environmental  and  environmental 
Justice  leaders,  industry  representatives, 
and  other  stakeholdera  to  examine  the 
full  range  of  environmental 
requirements  affecting  industry. 

The  six  industries  the  Agency  has 
chosen  to  begin  the  pilot  phase  of  this 
initiative  are  auto  assembly,  computers 
and  electronics,  iron  and  steel,  metal 
finishing,  petroleum  refining,  and 
printing.  EPA  will  be  convening  multi- 
stakeholder  teams  for  each  of  these 
industries.  These  teams  will  look  iat 
opportunities  to  change  compUcated 
and  inconsistent  environmental 
requirements  into  comprehensive 
strategies  for  environmental  protection. 
Reflecting  the  importance  of  this  efibrt, 
each  of  these  teams  will  be  chaired  by 
an  EPA  Assistant  Administrator  and/or 
a  Regional  Administrator.  The 
anticipated  tangible  results  of  this 
project  will  include  recommendations 
for  administrative,  regulatory,  and 
statutory  changes  that  will  permit  us  to 
achieve  the  cleaner,  cheaper,  smarter 
results  we  satk. 

The  creation  of  the  CSI  Council  will 
provide  the  necessary  federal  advisory 
committee  fiamework  for  the  Common 
Sense  Initiative.  The  Council  will  be 
constituted  largely  from  the 
membership  of  the  six  industry-specific 
teams,  which  in  turn  will  be  constituted 
as  subconunittees  of  the  Council.  The 
Council  and  its  sector  subcommittees 
will  each  have  approximately  25 
membere,  all  appointed  by  the 
Administrator.  EPA  will  ensure  that 
there  is  balanced  membership  among 
affected  stakeholder  igroups. 


Public  Meeting  of  the  Common  Sense 
initiative  Printing  Sector 

AGENCY:  Envinmmental  Protection 
Agency. 

ACTION:  Public  meeting. 


SUMMARY:  The  Environmental  Protection 
Agency  is  announcing  an  organizational 
meeting  of  the  Common  Sense  Initiative 
Printing  Sector.  The  meeting  is  open  to 
the  public  with  advance  registraticm. 
There  will  be  opportunities  for  the 
public  to  speak  at  the  meeting  and 
caucus  as  a  group.  Information 
concerning  registration  is  provided 
below. 

PURPOSE:  During  this  meeting,  the  group 
will:  discuss  organizational  protocols 
for  the  functioning  of  the  sector  group; 
have  opportunities  to  caucus;  identify 
and  prioritize  issues  and  potential  tasks 
and  prefects  for  study  concerning 
printing;  begin  identifying  what 
information  and  other  stakeholders  may 
be  needed  to  study  and  address  issues; 
and  b^n  scoping  data  needs. 
DATES:  The  meeting  will  be  held  on 
November  9  and  10. 1994,  from  8«0  am 
to  5:00  pm  Eastern  Time. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel.  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.(703)486-1111. 

FOR  FURTHER  INFORMATION  CONTACT. 
Persons  wanting  to  register  or  needing 
further  information  concerning  tliis 
meeting,  such  as  an  agenda,  should 
contact  Ginger  Gotliffe,  U.S. 
Environmental  Protection  Agency.  401 
M  St.,  S.W.,  Washington  D.C.  20460. 
(202)  564-7072  by  November  7, 1994. 

Dated:  October  28, 1994. 
Eric  Schaefifer, 

Deputy  Director.  Office  ofCompliaiHX. 
[FR  Doc.  94-27295  Filed  11-2-94;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COIMIMSSION 

Put>lk:  Intormation  Coilectfon 
RequiraiMnt  Submitlad  to  Omoa  of 
Managemant  and  Budget  for  Review 

October  27, 1994. 

The  Federal  Conununications 
Commission  has  submitted  the 
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following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C  3507). 

Copies  ofthis  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Ser\ice.  Inc.,  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  |udy  Boley.  Federal 
Communications  Commission,  (202) 
4I87O214.  Parsons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain.  OfTice  of 
Management  and  Budget.  Room  10214 
NEOB.  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0349 
Title:  Section  76.73  and  76.75  Cable  TV 

EEO  policy  and  programs 
Action:  Extension  of  a  currently 

approved  collection 
Respondents:  Businesses  or  other  for- 
profit  (including  small  businesses) 
Frequency  of  Response:  On  occasion 
Estimated  Annual  Burden:  5.550 
responses:  25.05  hours  burden  per 
response:  139.038  hours  total  annual 
burden 
Needs  and  Uses:  Section  76.73  and 
76.75  require  each  cable  employment 
unit  to  establish  maintain  and  carry 
out  a  program  to  assure  equal 
emplovment  opportunity  in  every 
aspect  of  a  cable  entity's  policy  and 
practice.  The  data  is  used  by  the  cable 
entities  in  preparation  of  tite  Cable 
Television  Annual  Employment 
Report  (FCC  Form  395-A).  FtX  staff 
also  uses  the  data  in  Held 
investigations  involving  equal 
employment  opportunity.  If  this 
program  was  not  maintained  their 
could  be  no  assurance  that  efforts  are 
being  made  to  afford  equal 
opportunity  in  employment. 

Federal  Communications  Commission. 

Williaia  F.  Caioa. 

Acting  Secretary 

IFR  Doc.  94-27265  Filed  11-2-94: 8:45  ami 
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Public  Information  Collactlon 
Raquirement  Submittsd  to  Offic*  of 
Management  and  Budget  for  Raviaw 

October  27.  1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  sulxnission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 


Service.  Inc..  2100  M  Street.  NW..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  )udy  Boley,  Federal 
Communications  Commission.  (202) 
418-0214.  Persons  wishing  to  comment 
on  thi^  information  collection  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10214 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-005Q 
Title:  Application  for  Ship  Radio 

Inspection  or  Survey 
Form  Number:  FCC  Form  801 
Action:  Revision  of  a  currently  approved 

collection 
Respondents:  Businesses  or  other  fbr- 
pront  (including  small  businesses) 
Frequency  of  Response:  Annually  and 

once  every  five  years 
Estimated  Annual  Burden:  4.000 
res'ponses:  .25  hours  average  burden 
per  response:  1.000  houn  total  annual 
burden 
Needs  and  Uses:  The  FCC  rules  reouire 
the  periodic  inspection  of  the  radio 
installations  aboard  United  States 
vessels  that  are  required  to  carry  radio 
installations  for  safety  purposes.  The 
FCC  Form  801  is  used  to  apply  for 
these  required  inspections.  It  is  also 
used  to  advise  the  FCC  local  office 
staff  to  plan  necessary  travel  and 
allocate  resources  to  accomplish  the 
task.  The  information  is  provided  by 
ship  radio  station  licensees  to  request 
an  inspection  of  the  radio  installation 
aboaro  their  vessels  by  FCC  field 
office  personnel.  The  information 
enables  FCC  personnel  to  identify  the 
particular  vessel  to  be  inspected, 
determine  the  vessel's  location,  the 
date  and  time  it  will  be  available  for 
inspection,  and  the  particular 
regulatory  requirements  applicable  to 
that  particular  vessel.  If  the 
information.were  not  collected.  FCC 
personnel  would  be  unable  to  perform 
the  required  inspection  due  to  lack  of 
information  about  the  vessel 
including  ports  of  call.  saiUng 
schedule,  and  ports  where  the 
inspection  could  be  performed.  The 
form  is  being  revised  to  provide  for 
new  payment  options  available  to 
applicants  (payments  by  credit  card, 
electronic  hinds  transfer,  and  by 
Western  Union)  and  to  make  the  form 
compatible  with  the  new  FCC  Form 
159.  Fee  Remittance  Advice.  We  are 
also  removing  four  questions 
requesting  information  which  is  no 
longer  needed  in  advance  of  the 
inspection.  The  iiutructions  for 
completing  the  form  have  been 
revised  to  conform  to  the  revised 
format  mandated  by  the  new  FCC 
Form  159. 


Federal  Communications  Commissioo. 
waUui  F.  CatoB. 

Acting  Secretary. 

(FR  Doc.  94-27266  Filed  11-2-94: 8:45  am) 
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Public  Information  Collaction 
Raquiramont  Submitlad  to  Offlco  of 
Management  and  Budget  for  ftoview 

October  31. 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  2100  M  Street,  N.W..  Suite 
140.  Washington.  DC  20037.  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  should 
contact  Timothy  Fain,  Office  of 
Management  and  Budget,  Room  10236 
NEOB,  Washington.  DC  20503.  (202) 
395-3561. 

OMB  Number:  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22 
of  the  Public  Mobile  Service  Rules  (CC 
Docket  No.  92-115). 

Action:  Revision  of  a  currently 
approved  information  collection. 

Respondents:  Businesses  of  other  for- 
profit  (including  small  businesses). 

Frequency  of  Response: 
Recordkeeping,  quarteriy,  semi-aimually 
and  annual  reporting  requirements. 

Estimated  Annual  Burden:  20,860 
responses,  600  hours  average  burden  per 
response,  212,766  hours  total  per 
response:  800  recordkeepers,  56.06 
hours  average  burden  per  recordkeeper. 
44,850  hours  total  burden  per 
recordkeep)er:  257,616. 

Hours  Total  Annual  Burden: 

Needs  and  Uses:  The  Federal 
Communications  Commission  has 
completely  revised  its  Rules  governing 
Part  22.  Public  Mobile  Services.  These 
changes  are  needed  to  improve  the 
organization  and  clarity  of  the 
Commission's  Rules  by  eliminating  out- 
dated provisions  and  unnecessary 
information  collection  requirements, 
streamlining  and  expediting  licensing 
and  processing  procedures,  and 
affoitling  licensees  greater  flexibility  in 
providing  service  to  the  public.  The 
intent  of  these  revisions  is  to  stimulate 
economic  growth  and  expand  access  to 
mobile  radio  networks  and  services.  The 
Commission  published  a  summary  of 
these  actions  in  a  Report  and  Order,  OC 


Docket  Nos.  92-115.  94-46,  and  93-116, 
adopted  August  2, 1994,  and  released 
September  9, 1994. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  94-27428  Filed  11-2-94:  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Fleet  Financial  Group,  Inc.,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (0 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  he  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indioated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  November  17, 1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady,  Vice  President)  600 


Atlantic  Avenue,  Boston.  Massachusetts 
02106: 

1.  Fleet  Financial  Gmup,  Inc., 
Providence,  Rhode  Island;  to  acquire  at 
least  50  percent,  and  up  to  100  percent, 
of  the  voting  shares  of  The  Providence 
Group  Investment  Advisory  Company, 
Providence,  Rhode  Island,  and  thereby 
engage  in  investment  advisory  activities, 
pursuant  to  §  225.25(b)(4)  of  the  Board's 
Regulation  Y. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303: 

1.  Barnett  Banks,  Inc.,  Jacksonville, 
Florida;  to  acquire  Equi(>edit 
Corporation,  Jacksonville,  Florida,  and 
thereby  engage  in  the  origination  of 
consumer  finance  home  equity  loans 
secured  by  first  or  second  mortgages, 
and  unsecured  consimier  finance  loans: 
the  servicing  of  consumer  finance  home 
equity  loans  secured  by  first  or  second 
mortgages,  and  unsecured  consumer 
finance  loans;  the  securitization  of 
consumer  finance  home  equity  loans  via 
sale  to  the  secondary  Inarket;  acting  as 
principal,  agent,  or  broker  for  insurance 
that  is  directly  related  to  an  extension 
of  credit,  and  is  limited  to  ensuring  the 
repayment  of  an  outstanding  balance 
due  (up  to  certain  limits)  on  the 
extension  of  credit  in  the  event  of  the 
death,  disability,  or  involuntary 
unemployment  of  the  debtor;  pursuant 
to  §§  225.25(b)(l)(i)  and  (b)(8)(ii)  of  the 
Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  October  28, 1994. 

Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  94-27247;  Filed  11-2-94;  8:45  am) 
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Walter  Nehrkom;  Change  in  Bank 
Control  Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFH  225.41)  to  acquire  a  bank  6t  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 


for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  November  17, 
1994. 

A.  Federal  ResCTve  Bank  of  Chicago 

(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Illinois 
60690: 

1.  Walter  Nehrkom,  Savanna,  Illinois: 
to  acquire  100  percent  of  the  voting 
shares  of  Savanna  Bancorp,  Inc., 
Savanna,  Illinois,  and  thereby  indirectly 
acquire  Savanna  State  Bank,  Savanna. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  28, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-27248;  Filed  11-2-94;  8:45  am) 
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Tilden  Bancshares,  Inc.;  Formation  of. 
Acquisition  by,  or  Merger  of  Bank 
Holding  Companies 

The  company  listed  in  this  notice  has 
applied  for  the  Board's  approval  under 
section  3  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1842)  and  §  225.14  of  the 
Board's  Regulation  Y  (12  CFR  225.14)  to 
become  a  bank  holding  company  or  to 
acquire  a  bank  or  bank  holding 
company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  indicated  for  that 
application  or  to  the  offices  of  the  Board 
of  Governors.  Any  comment  on  an 
application  that  requests  a  hearing  must 
include  a  statement  of  why  a  written 
presentation  would  not  suffice  in  lieu  of 
a  hearing,  identifying  specifically  any 
questions  of  fact  that  are  in  dispute  and 
summarizing  the  evidence  that  would 
be  presented  at  a  hearing. 

Comments  regarding  this  application 
must  be  received  not  later  than 
November  28,  1994. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198: 

1.  Tilden  Bancshares,  Inc.,  Tilden, 
Nebraska;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Tilden  State  Bank. 
Tilden,  Nebraska. 
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Board  of  Cov«mon  of  the  Federal  Reserve 
System.  October  2«.  1B94. 
lemaifarMifcBHa, 

Deputy  Secretary  of  the  Board. 

|FR  Doc.  94-27249:  Filed  11-2-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Doclwt  No.  94N-0392] 

Fujisawa  USA.  Inc;  Withdrawal  of 
Approval  of  a  New  Drug  Application 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  drug  application 
(NDA)  held  by  Fujisawa  USA.  Inc.; 
Parkway  North  Center.  Three  Parkway 
North.  DeerHeld.  IL  60015-2548 
(Fujisawa).  FDA  is  withdrawing 
approval  of  this  application  because  of 

Suestions  raised  about  the  reliability  of 
le  data  and  information  submitted  to 
FDA  in  support  of  the  application. 
Marketing  of  the  drug  has  been 
discontinued,  and  Fujisawa  has 
voluntarily  requested  withdrawal  of 
approval  of  the  application  and  has 
waived  its  opportunity  for  a  hearing. 
EFFECTIVE  DATE:  November  3,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamar  S.  Nordenberg,  Center  for  Drug 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration,  7500 
Standish  PI..  Rockville.  MD  20855,  301- 
594-2041. 

SUPPLEMENTARY  INFORMATION:  Recently, 
FDA  became  aware  of  discrepancies  in 
the  data  used  to  support  approval  of  the 
following  NDA  held  by  Fujisawa: 
NDA  18-^40.  M.V.C.  9+3. 
Fujisawa  has  identified  discrepancies 
in  data  submitted  to  obtain  approval  of 
the  application  listed  above,  which  have 
raised  questions  about  the  reliability  of 
the  data.  In  a  letter  dated  February  22, 
1994.  Lyphomed  requested  withdrawal 
of  this  NDA. 

Therefore,  under  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  use.  355(e)).  and  under  authority 
delegated  to  the  Director,  Center  for 
Drug  Evaluation  and  Research  (21  CFR 
5.82).  approval  of  the  NDA  listed  above, 
and  all  amendments  and  supplements 
thereto,  is  hereby  withdrawn,  effective 
November  3. 1994.  Distribution  of  drug 
products  in  interstate  commerce 
without  an  approved  application  is 
unlawful. 


Dated:  October  24. 1994. 
Janet  Woodcock. 

Director.  Center  for  Dmg  Evaluation  and 
Research. 
IFR  Doc.  94-27196;  Filed  11-2-94;  8:45  am) 
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Drug  Export;  Vitinoin  (Tretinoin)  Gel 
0.025%  and  Vitinoin  (Tretinoin)  Cream 
0.025%.  0.05%.  0.1% 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Fenederm.  Inc..  has  filed  an 
addendum  application  requesting 
approval  for  the  export  of  the  human 
drug  Vitinoin  (tretinoin)  Gel  0.025% 
and  Vitinoin  (tretinoin)  Cream  0.025%. 
0.05%,  0.1%  to  Canada.  The  FDA  had 
received  a  previous  application  on 
March  7. 1994.  from  Fenederm.  Inc, 
which  was  published  in  the  Federal 
Register  of  May  13, 1994,  requesting 
approval  for  the  export  of  the  human 
drug  Acticin  (tretinoin)  Gel  0.025%  to 
Canada.  This  notice  announces  a 
product  name  change,  the  addition  of 
the  cream  formulations  and  a  change  in 
the  manufacturing  site. 
ADDRESSES:  Relevant  information  on 
this  application  may  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305).  Food  and  Drug  Administration, 
rm.  1-23. 12420  Parklawn  Dr., 
Rockville,  MD  20857,  and  to  the  contact 
person  identified  below.  Any  future 
inquiries  concerning  the  export  of 
human  drugs  under  the  Drug  Export 
Amendments  Act  of  1986  should  also  be 
directed  to  the  contact  person. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Hamilton,  Division  of  Drug 
Labeling  Compliance  (HFD-313).  Center 
for  Drug  Evaluation  and  Research.  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2073. 

SUPPl£MENTARY  INFOftMATION:  The  drug 
export  provisions  in  section  802  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C  382)  provide  that 
FDA  may  approve  applications  for  the 
export  of  drugs  that  are  not  currently 
approved  in  the  United  States.  Section 
802(b)(3)(B)  of  the  act  sets  forth  the 
requirements  that  must  be  met  in  an 
application  forapprovaL  Section 
802(b)(3)(C)  of  the  act  requires  that  the 
agency  review  the  application  within  30 
days  of  its  filing  to  determine  whether 
the  requirements  of  section  802(b)(3)(B) 
have  been  satisfied.  Section  802(b)(3)(A) 


of  the  act  requires  that  the  agency 
publish  a  notice  in  the  Federal  Register 
within  10  days  of  the  filing  of  an 
application  for  export  to  facilitate  public 
participation  in  its  review  of  the 
application.  To  meet  this  requirement, 
the  agency  is  providing  notice  that 
Penederm,  Inc.  320  Lakeside  Dr.,  suite 
A,  Foster  Gty.  CA  94404.  has  filed  an 
addendum  application  requesting 
approval  for  the  export  of  the  human 
drug  Vitinoin  (tretinoin)  Gel  0.025% 
and  Vitinoin  (tretinoin)  Cream  0.025%. 
0.05%,  0.1%.  This  product  is  indicated 
for  topical  application  in  the  treatment 
of  acne  vulgaris,  primarily  where 
comedones,  papules  and  pustules  i 

predominate.  'Hie  addendum 
application  was  received  and  filed  in 
the  Center  for  Drug  Evaluation  and 
Research  on  September  9. 1994.  which 
shall  be  considered  the  filing  date  for 
purposes  of  the  act. 

Interested  persons  may  submit 
relevant  information  on  the  application 
to  the  Dockets  Management  Branch 
(address  above)  in  two  copies  (except 
that  individuals  may  submit  single 
copies]  and  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  These 
submissions  may  be  seen  in  the  E)ockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

The  agency  encourages  any  person 
who  submits  relevant  information  on 
the  application  to  do  so  by  November 
14, 1994,  and  to  provide  an  additional 
copy  of  the  submission  directly  to  the 
contact  person  identified  above,  to 
facilitate  consideration  of  the 
information  during  the  30-day  review 
period.This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  802  (21  U.S.C.  382))  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Center  for  Drug 
Evaluation  and  Research  (21  CFR  5.44). 

Dated:  October  21, 1994. 
Raymond  E.  Hamilton, 

Acting  Director.  Office  of  Compliance,  Center 
for  Drug  Evaluation  and  Research. 
(PR  Doc.  94-27317;  Filed  11-2-94;  8:45  am) 
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Health  Resources  and  ServiCM 
Administration 

Advisory  Council;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463).  announcement  is 
made  of  the  following  National 
Advisory  bodies  scheduled  to  meet 
during  the  month  of  November  1994. 


Name:  Advisory  Commission  on 
Childhood  Vaccines  (ACCV). 

Date  and  Time:  November  30, 1994;  9:00 
am-5:00  pm;  Deceml>er  1. 1994;  9:00  am- 
11:45  am. 

Place:  Parklawn  Building,  Conference 
Rooms  G  &  H,  5600  Fishers  Lane.  Rockville, 
Maryland  20857. 
The  meeting  is  open  to  the  public. 
Purpose:  The  Commission:  (1)  Advises  the 
Secretary  on  the  implementation  of  the 
Program,  (2)  on  its  own  initiative  or  as  the 
result  of  the  filing  of  a  petition,  recommends 
changes  in  the  Vaccine  Injury  Table.  (3) 
advises  the  Secretary  in  implementing  the 
Secretary's  responsibilities  under  section 
2127  regarding  the  need  for  childhood 
vaccination  products  that  result  in  fewer  or 
no  significant  adverse  reactions,  f 4)  surveys 
Federal,  State,  and  local  programs  and 
activities  relating  to  the  gathering  of 
information  on  injuries  associated  with  the 
administration  of  childhood  vaccines, 
including  the  adverse  reaction  reporting 
requirements  of  section  2125(b),  and  advises 
the  Secretary  on  means  to  obtain,  compile, 
publish,  and  use  credible  data  related  to  the 
frequency  and  severity  of  adverse  reactions 
associated  with  childhood  vaccines,  and  (5) 
recommends  to  the  Director  of  the  National 
Vaccine  Program  research  related  to  vaccine 
injuries  whfch  should  be  conducted  to  carry 
out  the  National  Vaccine  Injury 
Compensation  Program. 

Agenda:  The  full  Commission  will  meet 
commencing  at  9:00  a.m.  on  Wednesday, 
November  30  until  5K»  p.m..  and  from  9:00 
a.m.  to  11:45  p.m.  on  Thursday.  December  1. 
Agenda  items  will  include,  but  not  be  limited 
to:  a  review  of  (he  proposed  changes  to  the 
Vaccine  Injury  Table  based  on  the  Institute 
of  Medicine's  report  entitled  "Adverse 
Events  Associated  with  Childhood  Vaccines: 
Evidence  Bearing  on  Causality"  (the  Section 
313  report):  a  report  from  the  Task  Force  on 
Safer  Childhood  Vaccines,  including  an 
update  on  the  acellular  pertussis  vaccine;  a 
vaccine  safety  update  from  the  Centers  for 
Disease  Control  and  Prevention;  a  report  on 
the  National  Vaccine  Program;  and  routine 
Program  reports. 

Public  comment  will  be  permitted  before 
noon  and  at  the  end  of  the  full  Commission 
meeting  on  November  30;  and  before  the 
Commission  adjourns  on  the  second  day  on 
December  1.  Oral  presentations  will  be 
limited  to  5  minutes  per  public  speaker. 
Persons  interested  in  providing  an  oral 
presentation  should  submit  a  written  request, 
along  with  a  copy  of  their  presentation  to  Mr. 
Bryan  Johnson.  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions. 
Health  Resources  and  Ser\ices 
AdminisUation,  Room  8A-35.  5600  Fishers 
Lane.  Rockville,  MD  20852;  Telephone  (301) 
443-1533. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
through  a  single  representative.  The 
allocation  of  time  may  be  adjusted  to 
accommodate  the  level  of  expressed  interest. 
The  Division  of  Vaccine  Injury  Compensation 


UMI 


will  notify  each  presenter  by  mail  or 
telephone  of  their  assigned  presentation  time. 
Persons  who  do  not  file  an  advance  request 
for  presentation,  but  desire  to  make  an  oral 
statement,  may  sign  up  in  Conference  Rooms 
G  *  H  before  10:00  a.m.  on  November  30  and 
December  1.  These  persons  will  be  allocated 
time  as  time  permits. 

Anyone  requiring  information  regarding 
the  Commission  should  contact  Mr.  Bryan 
Johnson,  Division  of  Vaccine  Injury 
Compensation,  Bureau  of  Health  Professions. 
Room  8A-35,  5600  Fishers  Lane,  Rockville, 
Maryland  20852;  Telephone  (301)  443-1533. 

Agenda  Items  are  subject  to  change  as 
priorities  dictate. 

Dated:  October  28, 1994. 
)ackie  E.  Baum, 

Advisory  Committee  Management  Officer. 
HRSA. 

IFR  Doc.  94-27195  Filed  11-2-94;  8:45  ami 
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National  Institutes  of  Health 

Consensus  Development  Conference 
on  Effect  of  Indirect  Markers  of 
Infectious  Diseases  on  Blood 
Transfusion  Safety 

Notice  is  hereby  given  of  the  NIH 
Consensus  Development  Conference  on 
"Effect  of  Indirect  Markers  of  Infectious 
Diseases  on  Blood  Transfusion  Safety," 
which  will  be  held  January  9-1 1,  1995, 
in  the  Masur  Auditorium  of  the  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  Marjland  20892.  The 
conference  begins  at  8:30  a.m.  on 
January  9  and  10  and  at  9  a.m.  on 
January  11. 

In  the  approximately  50  years  since 
the  U.S.  has  had  an  organized  national 
blood  collection  and  distribution 
system,  an  increasing  number  of  tests 
have  been  mandated,  recommended  by 
regulatory  authorities,  or  adopted 
voluntarily  to  minimize  the 
transmission  of  infectious  diseases  and 
make  blood  transfusion  as  safe  as 
possible. 

In  the  last  10  years  alone,  blood 
collection  agencies  have  implemented 
five  new  tests  on  all  donated  blood — 
Human  Immunodeficiency  Virus  (HIV) 
antibodies  (later  expanded  from  HIV-l 
to  HIV-l  and  -2);  hepatitis  B  core 
antibody  (HBcAb);  serum  alanine 
aminotransferare  (ALT);  antibodies  to 
Human  T-cell  Lymphotrophic  Virus 
(HTLV)  1  and  2;  and,  most  recently, 
antibodies  to  Hepatitis  C  Virus  (HCV). 
And  there  are  pressures  to  add  tests  for 
emerging  diseases — most  recently,  for 
example,  Chagas*  Disease. 

Most  of  the  newer  tests  have  been 
improved  since  they  were  introduced, 
adding  to  transfusion  safety  and 
reducing  false  positive  tests  and  the 
unneces-sary  loss  of  donors.  However, 


several  of  the  tests  that  are  now 
performed  are  not  specific  for  the 
diseases  they  are  targeting.  Some  (ALT. 
HBcAb)  were  introduced  as  surrogates 
for  diseases  now  subject  to  more 
specific  testing.  Another  (Serological 
Test  for  Syphilis-STS)  was  introduced 
to  protect  against  one  disease,  but  is 
being  retained  as  much  as  a  sign  of 
lifestyle  as  for  evidence  of  disease. 

The  contribution  some  of  these  tests 
make  to  transfusion  safety  is  uncertain. 
This  issue  is  important  if  they  do  not. 
in  fact,  improve  safety.  It  has  become 
increasingly  difficult  to  locate  donors  to 
replace  those  lost  to  false  positive  tests, 
which  results  in  more  hequent  and 
severe  blood  shortages.  And  the  cost  of 
the  tests  themselves  needlessly  makes 
blood  processing  and  blood  transfusions 
more  expensive. 

The  purpose  of  this  consensus 
conference  is  to  evaluate  the  continued 
use  of  the  syphilis,  hepatitis  B  core 
antibody,  and  alanine  aminotransferase 
(ALT)  tests,  as  well  as  to  examine  the 
process  for  adding  new  infectious 
disease  screening  tests  to  improve 
transfusion  safety.  TTiis  conference  will 
bring  together  specialists  fiom  the  fields 
of  hematology,  cardiology,  transfusion 
medicine,  infectious  disease,  and 
nursing  as  well  as  representatives  from 
the  public. 

After  1  Vz  days  of  presentations  and 
audience  discussion,  an  independent. 
non-Federal  consensus  panel  will  weigh 
the  scientific  evidence  and  write  a  draft 
statement  that  it  will  present  to  the 
audience  on  the  third  day.  The 
consensus  statement  will  address  the 
following  key  questions: 

•  What  are  the  indications  for  the 
introduction  of  an  infectious  disease 
screening  test  to  improve  transfusion 
safety  aiid  what  should  be  the 
requirements  of  such  a  test? 

•  To  what  extent  do  the  following 
contribute  to  transfusion  safety:  tests  for 
syphilis  and  for  hepatitis  B  core 
antibody;  should  they  continue  to  be 
used  as  now  or  should  their  use  be 
modified? 

•  To  what  extent  does  the  alanine 
aminotransferase  (ALT)  test  contribute 
to  transfusion  safety;  should  it  continue 
to  be  used  as  now  or  should  its  use  be 
modified? 

•  What  are  the  appropriate  vvavs  lb 
manage  potential  threats  to  transfusion 
safety  from  emerging  infectious  diseases 
such  as,  for  example,  Chagas'  disease? 

•  What  are  the  highest  priorities  for 
research  to  improve  transfusion  safety 
by  reducing  the  transmission  of 
infectious  disease? 

The  primary  sponsors  for  this 
conference  are  the  National  Heart.  Lung, 
and  Blood  Institute  and  the  NIH  Office 
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of  Medical  Applications  of  Reseaidi. 
The  conferenca  is  cosponsored  by  the 
Transfusion  Medidm  Branch  of  the 
NIH  Clinical  Center.  This  is  the  QQth 
Consensus  Development  Conference 
held  by  NIH  since  the  establishment  of 
the  Consensus  Development  Program  in 
1977. 

Advance  infonnation  on  the 
conference  program  and  conference 
registration  materials  may  be  obtained 
from:  Debra  Steward,  Technical 
Resources  International.  Inc..  3202 
Tower  Oaks  Blvd.,  Suite  200.  Rockville. 
Maryland  20852.  (301)  770-3153. 

The  consensus  statement  will  be 
submitted  for  publication  in 
professional  journals  and  other 
publications.  In  addition,  the  consensus 
statement  will  be  available  beginning 
January  11, 1995.  from  the  NIH 
Consensus  Program  Information  Service. 
P.O.  Box  2577,  Kensington.  Maryland 
20891,  phone  1-800-NIH-OMAR  (1- 
800-644-6627). 

Dated:  October  26. 1994. 
Rulh  L.  KinclHleiii. 

Deputy  Director.  NIH. 
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National  Cancer  Institute;  Notice  of 
Meetings 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meetings  of 
the  National  Cancer  Institute  for 
November  and  December  1994. 

These  meetings  will  be  open  to  the 
public  to  discuss  administrative  details 
or  other  issues  relating  to  committee 
activities  as  indicated  in  the  notice. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Individuals  who  plan 
to  attend  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodation, 
should  contact  the  contact  person  listed 
for  that  particular  meeting. 

These  meetings  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c){6).  Title  5.  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  for 
the  review,  discussion  and  evaluation  of 
individual  grant  applications,  site  visit 
report  and  recommendations,  and  site 
visit  review.  These  applications,  site 
visit  report  and  recommendations,  and 
site  visit  review,  and  the  discussions 
could  reveal  confidential  trade  secrets 
or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and  the 
laboratories,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Ms.  Carole  Frank,  the  Committee 
Management  OfTicer,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
630E.  6130  Executive  Blvd.  MSC  7405. 
Bethesda.  Maryland  20892-7405,  (301- 
496-5708)  will  provide  suminaries  of 
the  meetings  and  rosters  of  committee 
members  upon  request.  Other 
information  pertaining  to  the  meetings 
may  be  obtained  horn  the  contact 
person  indicated  for  each  meeting. 

Committee  Name:  Board  of  Scientific 
Counselors.  Division  of  Cancer  Biology, 
Diagnosis,  and  Centers. 

Contact  Person:  Dr.  Ihor ).  Masynk.  Room 
3A11.  Building  31A,  Telephone:  (301)  496- 
3251. 

Date  of  Meeting:  November  14. 1994. 

Place  of  Meeting:  Conference  Room  6.  NIH 
Campus— Building  31C  9000  Rockville  Pike. 
Bethesda.  MD  20892. 

Open:  November  14. 1994  8:30  am  to 
adioumment. 

Agenda:  Program  review  and  concept 
review  of  proposed  research  projects. 

Committee  Name:  Subcoaunittee  B,  Cancer 
Research  Manpower  and  Education  Review 
Committee. 

Contact  Person.  Dr.  Neil  West  Room  61  ID. 
Executive  Plaza  North.  Telephone;  (301)  402- 
2785. 

Date  of  Meeting:  November  16. 1994. 

Place  of  Meeting:  Gait  House  Hotel,  141  N. 
4th  Street,  Louisville,  KY. 

Closed:  Novemtwr  16, 1994  8  am  to 
adjournment. 

Agenda;  Review,  discussion  and  evaluation 
of  individual  grant  applications. 

Committee  Name:  President's  Cancer 
Panel. 

Contact  Person:  Dr.  Maureen  Wilson, 
Building  31.  Room  4B43.  9000  Rockville 
Pike.  Telephone:  (301)  496-1148. 

Date  of  Meeting:  November  30, 1994. 

Place  of  Meeting:  San  Francisco  Hilton  and 
Towers.  333  OTarrell  Street.  San  Francisco, 
CA  94102. 

Open:  November  30. 1994  8  am  to 
adjournment. 

Agenda:  Cancer  and  tlie  Cultiues  of 
America. 

Committee  Name:  Cancer  Centers  and 
Research  Programs  Review  Committee. 

Contact  Person:  Dr.  David  E.  Maslow, 
Room  643A.  Executive  Plaza  North, 
Telephone:  (301)  496-2330. 

Date  of  Meeting:  December  1-2, 1994. 

Place  of  Meeting:  Hyatt  Regency  Bethesda. 
One  Bethesda  Metro.  Bethesda.  MD  20814. 

Closed:  December  1, 1994  11  am  to  recess: 
December  2, 1994  Sam  to  adjournment. 

Agenda:  Review,  discussion  and  evaluation 
of  individual  grant  applications. 

Committee  Name:  Acrylonitrile  Study 
Advi«)ry  Panel. 

Contact  Person:  Dr.  David  McB.  Howell. 
Building  31A.  Room  11A06.  Telephone:  (301) 
496-6927. 

Date  of  Meeting:  December  1, 1994. 

Place  of  Meeting:  Conference  Room  G, 
6130  Executive  Blvd.,  Rockville.  MD  20852. 

Open:  Decetnber  1. 1994  10:30  a.m.  to 
adjournment. 


Agenda:  Review  and  discussion  of  the 
study's  progress. 

Committee  Name:  Frederick  Cancer 
Research  and  Development  Center  Advisory 
Committee. 

Contact  Perion:  Dr.  Cedric  W.  Long, 
Frederick  Cancer  Research  and  Development 
Center,  Telephone:  (301)  843-1108. 

Date  of  Meeting:  December  8-9. 1994. 

Place  of  Meeting:  Building  549,  Executive 
Board  Room  10.  NO  Frederick  Cancer 
Research  and  Development  Center,  Frederick, 
MD  21702. 

Open:  December  S.  1904  8:30  a.m.  to  11 
a.m. 

Agenda:  Discuss  administrative  matters 
such  as  future  meetings,  budget,  and 
informational  items  related  to  the  operation 
of  the  NQ  Frederick  Cancer  Research  and 
Development  Center. 

Closed:  December  8, 1994  11  a.m.  to  recess: 
December  9, 1994  8:30  a.m.  to  adjournment 

Agenda:  Discussion  of  site  visit  report  and 
resfkonse  for  the  Mammalian  Genetics 
Laboratory  under  contract  with  Advanced 
BioScience  Laboratories — Basic  Research 
Program  and  site  visit  review  of  the 
Laboratory  of  Molecular  Virology  and 
Carcinogenesis. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meetings  due  to  t^e 
difficulty  of  coordinating  the  attendance  of 
members  because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.393,  Cancer  Cause  and 
Prevention  Research;  93.394,  Cancer 
Detection  and  Diagnosis  Research;  93.395, 
Cancer  Treatment  Research;  93.396,  Cancer 
Biology  Research:  93.397,  Cancer  Centers 
Support;  93.398.  Cancer  Research  Manpower; 
93.399.  Cancer  Control.) 

Dated:  October  28, 1994. 
Susaa  K.  FebliBaB. 

Committee  Management  Officer.  NIH. 

[FR  Doc.  94-27236  Filed  11-2-94;  8:45  am] 
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National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting  of  ttte  Board  of  Scientific 
*  Counsetors.  NICHD 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors, 
National  Institute  of  Child  Health  and 
Human  Development,  December  2, 
1994,  in  Building  31,  Room  2A52.  This 
meeting  will  be  open  to  the  public  from 
9:00  a.m.  to  12  noon  on  £)ecember  2  for 
the  review  of  the  Intramural  Research 
Program  and  scientific  presentations. 
Attendance  by  the  public  will  be  limited 
to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sec.  552b(c)(6),  Title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public  on 
December  2  from  1:00  p.m.  to 
adjournment  for  the  review,  discussion, 
and  evaluation  of  individual  programs 


and  projects  conducted  by  the  National 
Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Mary  Plununer,  (Committee 
Management  Officer,  NICHD,  6100 
Executive  Boulevard,  Room  5E03, 
National  Institutes  of  Health,  Bethesda, 
Maryland,  Area  Code  301,  496-1485, 
will  provide  a  summary  of  the  meeting 
and  a  roster  of  Board  members,  and 
substantive  program  information  upon 
request.  Individuals  who  plan  to  attend 
the  open  session  and  need  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Plummer  in  advance  of  the  meeting. 

Dated:  October  28. 1994. 
Susaa  K.  Fridmaa, 

Committee  Maimgement  Officer,  NIH. 

(FR  Doc  94-27235  Filed  11-2-94;  8:45  am) 

MUMO  COM  4140-OVM 


National  Heart.  Lung,  and  Blood 
Institute;  Notice  of  Meeting  of  Board  of 
Scientific  Counselors 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  meeting  of 
the  Board  of  Scientific  Counselors. 
National  Heart,  Lung,  and  Blood 
Institute  on  December  8-9, 1994, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  10.  Room 
7N234,  Bethesda,  Maryland  20892. 

This  meeting  will  be  open  to  the 
public  from  9  a.m.  to  5  p.m.  on 
December  8  and  from  9  a.m.  to  1  p.m. 
on  December  9  for  discussion  of  the 
general  trends  in  research  relatirig  to 
cardiovascular,  pulmonary  and  certain 
hematologic  diseases.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provision  set 
forth  in  sec.  552b(c)(6).  Title  5,  U.S.C. 
and  sec.  10(d)  of  Public  Law  92-463,  the 
meeting  will  be  closed  to  the  public 
from  1  p.m.  to  adjournment  on 
December  9, 1994  for  the  review, 
discussion,  and  evaluation  of  individual 
programs  and  projects  conducted  by  the 
National  Institutes  of  Health,  including 
consideration  of  personnel 
qualifications  and  performance,  the 
competence  of  individual  investigators, 
and  similar  items,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Ms.  Terry  Long,  Chief. 
Communications  and  Public 
Information  Branch.  National  Heart. 


Lung,  and  Blood  Institute.  BuikBng  31, 
Room  4A21,  National  Listitutes  of 
Health,  Bethesda.  Maryland  20892. 
phone  (301)  496-4236,  will  provide  a 
sumnaary  of  the  meeting  and  a  roster  of 
the  Board  members. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Substantive  program  information  may 
be  obtained  from  Dr.  Edward  D.  Kom, 
Executive  Secretary  and  Director, 
Division  of  Intramural  Research,  NHLBI, 
NIH,  Building  10.  Room  7N214,  phone 
(301)496-2116. 

Dated:  October  28, 1994. 
Susan  K.  Feldmaa, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  94-27240  Filed  11-2-94;  8:45  am) 
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National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date:  November  30. 1994. 

Time:  12  noon  to  3  p.m. 

Place:  6120  Executive  Boulevard,  Room 
400C,  Rockville,  MD  20852. 

Contact  Person:  Marilyn  Semmes,  Ph.D., 
Acting  Chief,  Scientific  Review  Branch,  NIH, 
NIDCD,  EPS  Room  400C  6120  Executive 
Boulevard,  MSC  7180.  Bethesda.  MD  20892- 
7180,  301/496-8683. 

Purpose/Agenda:  To  review  and  evaluate  a 
grant  application. 

The  meeting,  which  will  be  conducted  as 
a  telephone  conference  call,  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sec.  552b(c)(4)  and  552b(cM6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  October  28, 1994. 
Susan  K.  Feldmaa, 
Committee  Management  Officer.  NIH. 
IFR  Doc  94-27237  Filed  11-2-94;  8:45  am] 
BIUMG  COM  4140-01-M 


Division  Of  Research  Giants;  Notice  of 
Closed  Kteetfngs 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 

is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  o/ SEP;  Clinical  Sciences. 

Date:  November  9, 1994. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building,  Room 
439A— Telephone  Conference. 

Contact  Person:  Dr.  Gordon  Johnson. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  439A.  Bethesda.  MD 
20892,  (301)  594-7216. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  November  17, 1994! 

Time:  2  p.m. 

Place:  NIH.  Westwood  Building,  Room 
303— Telephone  Conference. 

Contact  Person:  Dr.  Teresa  Levitin. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  303,  Bethesda.  MD 
20892,  (301)  594-7141. 

Name  of  SEP:  Biological  and  Ph>-siological 
Sciences. 

Date:  November  22, 1994. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building.  Room 
209— Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  209,  Bethesda.  MD 
20892,  (301)  594-7332. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  1. 1994. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building,  Room 
232 — Telephone  Conference. 

Contact  Person:  Dr.  Kenneth  Newrock,  ' 

Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  232— Bethesda,  MD 
20892,  (301)  594-7123. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date:  December  6, 1994. 

Time:  3  p.m. 

Place:  NIH,  Westwood  Building,  Room 
2A11 — Telephone  Conference. 

Contact  Person:  Dr.  Lee  Rosen,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
Room  2A11,  Bethesda,  MD  20892,  (301)  594- 
7276. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec.  552(c)(4) 
and  552b(c)(6),  Title  5.  U.S.C.  Applications 
and/or  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  persoiul  privacy. 

This  notice  is  being  published  l<»s  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
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of  coordinating  the  attendance  of  memben 
because  of  conflicting  schedules. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337. 93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892. 93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  October  28. 1994. 
SuMua  K.  FekfaMn. 
Committee  Management  Officer.  SIH. 
IFR  Doc.  94-27238  Filed  1 1-2-94:  8:45  ami 
MUMO  OOOf  414»-01-M 


DIvtsion  of  Reeearcfi  Grants;  Notice  of 
aosed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda-.To nview  individual 
grant  applications. 

Name  of  SEP:  Clinical  Science!. 

Date:  November  9-11, 1994. 

Time:  8  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Daniel  McDonald. 
Scienliric  Review  Admin..  5333  Westbard 
Ave..  Room  220.  Bethesda.  MD  20892.  (301) 
594-7301. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  10. 1994. 

Time:  1  p.m. 

Place:  NIH.  Westwood  Building.  Room 
Al — Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  Room  At,  Bethesda,  MD 
20892.(301)594-7118. 

Name  of  SEP:  Behavioral  and 
Neuroaciences. 

Date:  November  25. 1994. 

Time:  1  p.m. 

Place:  NIH,  Westwood  Building.  Room 
325C — ^Telephone  Conferfince. 

Contact  Person.  Dr.  Leonard  lakubczak. 
Scienliric  Review  Admin..  5333  Westbard 
Ave.,  Room  325C.  Bethesda.  MD  20892.  (301) 
594-7198. 

Name  of  SEP:  Behavioral  and 
Neurosciences 

Date:  November  30. 1994. 

Time:  2  p.m. 

Place:  NIH,  Westwood  Building,  Room 
325C — Telephone  Conference. 

Contact  Person:  Dr.  Leonard  lakubczak. 
Scientific  Review  Admin..  5333  Westbard 
Ave..  Room  325.  Bethesda.  MD  20892,  (301) 
594-7198. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  November  29,  1994. 

Time:  10  a.m. 

Place:  NIH,  Westwood  Building.  Room 
435 — Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  435,  Bethesda.  MD 
20892.(301)594-7120. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  November  30. 1994. 

Time:  1:30  p.in. 

Place:  NIH,  Westwood  Building.  Room 
353 — Telephone  Conference. 

Contact  Person:  Dr.  Anne  Clark,  Scientific 
Review  Administrator.  5333  Westbard  Ave., 
Room  353.  Bethesda,  MD  20892.  (301)  594- 
7115. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  1, 1994. 

Time:  2  p.m. 

Place:  NIH.  Westwood  Building,  Room 
325C — Telephone  Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak, 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  32SC.  Bethesda.  MD  20892,  (301 ) 
594-7198. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  9, 1994. 

Time:  9  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Admin.,  5333  Westbard 
Ave..  Room  Al.  Bethesda.  MD  20892,  (301) 
594-7118. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  12. 1994. 

Time:  1  p.m. 

Place:  NIH.  Westwood  Building.  Room 
238 — Telephone  Conference. 

Contact  Person:  Dr.  Martin  Slater. 
.Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  238.  Bethesda.  MD 
20892.(301)594-7176. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  December  13, 1994. 

Time:  12  Noon. 

Place:  NIH.  Westwood  Building.  Room 
238 — Telephone  Conference. 

Contact  Person:  Dr.  Martin  Slater. 
Scientific  Review  Administrator,  5333 
Westbard  Ave..  Room  238,  Bethesda,  MD 
20892,(301)594-7176. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  difficulty 
of  coordinating  the  attendance  of  members 
because  of  conflicting  schedules. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306. 93.333,  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 


Dated:  October  28. 1994. 
Sutan  K.  Feldman, 

Committee-Management  Officer,  NIH. 

IFR  Doc.  94-27239  Filed  11-2-94;  8:45  am) 
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Substance  AtHJse  and  Mental  Healtli 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies  and  Laboratories  Tfiat  Have 
WitlKirawn  From  ttie  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Adniinistration.  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse.  ADAMHA.  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafterr 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh,  Division  of  Workplace 
Programs.  Room  13A-54.  5600  Fishers 
Lane,  Rockville,  Maryland  20857;  Tel : 

(301)443-6014. 
SUPPLEMENTARY  INFORMATION: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines. 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 


testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS    . 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACCU-LAB,  Inc.,  405  Alderson  St., 

Schofield,  WI  54476,  800-627-8200 

(formerly:  Alpha  Medical  Laboratory,  Inc., 

Employee  Health  Assurance  Group, 

ExpressLab,  Inc.). 
Aegis  Analytical  Laboratories,  Inc..  624 

Grassmere  Park  Rd..  Suite  21,  Nashville, 

TN  37211,  615-331-5300. 
Alabama  Reference  Laboratories,  Inc.  543 

South  Hull  St.,  Montgomery,  AL  36103, 

800-541-4931/205-263-5745. 
Allied  Clinical  Laboratories,  201  Plaza 

Boulevard.  Hurst.  TX  76053. 817-282- 

2257. 
American  Medical  Laboratories.  Inc..  14225 

Newbrook  Dr.,  Chantilly,  VA  22021.  703- 

802-6900. 
Associated  Pathologists  Laboratories.  Inc., 

4230  South  Burnham  Ave.,  Suite  250,  Las 

Vegas,  NV  89119-5412.  702-733-7866. 
Associated  Regional  and  University 

Pathologists,  Inc.  (ARUP).  500  Chipeta 

Way,  Salt  Uke  City,  UT  84108,  801-583- 

2787. 
Baptist  Medical  Center— Toxicology 

Laboratory,  9601 1-630,  Exit  7,  Little  Rock, 

AR  72205-7299,  501-.227-2783  (formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center). 
Bayshore  Clinical  Laboratory,  4555  W. 

Schroeder  Dr..  Brown  Deer,  Wl  53223. 

414-355-4444/800-877-7016. 
Cedars  Medical  Center,  Department  of 

Pathology,  1400  Northwest  12th  Ave., 

Miami,  FL  33136,  305-325-5810. 
Center  for  Laboratory  Services,  a  Division  of 

LabOne.  Inc.,  8915  Lenexa  Dr.,  Overland 

Park,  ICansas  66214, 913-88»-3927. 
Centinela  Hospital  Airport  Toxicology 

Laboratory,  9601  S.  Sepulveda  Blvd..  Los 

Angeles,  CA  90045,  310-215-6020. 
Clinical  Reference  Lab,  11850  West  8Sth  St., 

Lenexa,  KS  66214,  800-445-6917. 
Cox  Medical  Centers,  Department  of 

Toxicology,  1423  North  fefferson  Ave., 

Springfieid.  MO 65802.  800-876-3652/ 

417-836-3093. 
Damon/MetPath.  8300  Esters  Blvd.,  Suite 

900.  Irving,  TX  75063,  214-929-0535. 

(formerly:  Damon  Clinical  Laboratories). 
Dept.  of  the  Navy,  Navy  Drug  Screening 

Laboratory,  Great  Lakes.  IL.  Building  38-H. 

Great  Ukes,  IL  60088-5223.  708-688- 

2045/708-688-4171. 
Dept.  of  the  Navy.  Navy  Drug  Screening 

Laboratory.  Norfolk,  VA,  1321  GilbeK  St., 

Norfolk.  VA  23511-2597,  604  444  8089 

ext.  317. 


Doctors  Laboratory,  Inc.  P.O.  Box  2658,  2906 

Julia  Dr.,  Valdosta.  GA  31604, 912-244- 

4468. 
Drug  Labs  of  Texas,  15201 1-IO  East,  Suite 

125,  Channelview,  TX  77530.  713-457- 

3784. 
DrugProof.  Division  of  Laboratory  of 

Pathology  of  Seattle,  Inc..  1229*  Madison 

St..  Suite  500,  Nordstrom  Medical  Tower, 

Seattle.  WA  98104,  80O-898-0180  /  206- 

386-2672.  (formerly:  Laboratory  of 

Pathology  of  Seattle,  Inc.). 
DrugScan.  Inc..  P.O.  Box  2969, 1119  Meams 

Rd.,  Warminster.  PA  18974,  215-674-9310. 
Eagle  Forensic  Laboratory,  Inc.,  950  N. 

Federal  Highway,  Suite  308,  Pompano 

Beach,  FL  33062,  305-946-4324. 
ElSohly  Laboratories,  Inc.,  5  Industrial  Park 

Dr.,  Oxford,  MS  38655,  601-236-2609, 

(moved  6/16/93). 
General  Medical  Laboratories,  36  South 

Brooks  St.,  Madison,  WI  53715,  608-267- 

6267. 
Harrison  Laboratories,  Inc.,  9930  W.  Highwav 

80.  Midland,  TX  79706,  800-725-3784/ 

915-563-3300,  (formerly:  Harrison  & 

Associates  Forensic  Laboratories). 
HealthCare/MetPath,  24451  Telegraph  Rd., 

Southfield,  MI  48034.  Inside  Ml:  800-328- 

4142  /  Outside  MI:  800-225-9414, 

(formerly:  HealthCare/Preferred 

Laboratories). 
)ewish  Hospital  of  Cincinnati.  Inc..  3200 

Burnet  Ave..  Cincinnati,  OH  45229.  513- 

569-2051. 
Laboratory  Specialists,  Inc..  113  )arrell  Dr.. 

Belle  Chasse,  LA  70037.  504-392-7961. 
Marshfleld  Laboratories.  1000  North  Oak 

Ave..  Marshfield.  Wl  54449.  715-389- 

3734/800-222-5835. 
Med-Chek/Damon.  4900  Perry  Hwv.. 

Pittsburgh,  PA  15229,  412-931-7200, 

(formerly:  Med-Chek  Laboratories.  Inc.). 
MedExpress/National  Laboratory  Center. 

4022  Willow  Lake  Blvd.,  Memphis,  TN 

38175,901-795-1515. 
Medical  College  HosfMtals  Toxicology 

Laboratory,  Department  of  Pathology,  3000 

Arlington  Ave..  Toledo.  OH  43699-0008. 

419-381-5213. 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D.  St.  Paul,  MN  55112,  800-832-3244/ 

612-636-7466. 
Methodist  Hospital  of  Indiana.  Inc.. 

Department  of  Pathology  and  Laboratory 

Medicine,  1701  N.  Senate  Blvd., 

Indianapolis,  IN  46202,  317-929-3587. 
Methodist  Medical  Center  Toxicology 

Laboratorv,  221  N.E.  Glen  Oak  Ave.. 

Peoria.  IL  61636,  800-752-1835/309-671- 

5199. 
MetPath,  Inc.,  1355  Mittel  Blvd.,  Wood  Dale, 

IL  60191,  708-595-3888. 
MetPath,  Inc.,  One  Malcolm  Ave..  Teterboro. 

NJ  07608.  201-393-5000. 
Metropolitan  Reference  Laboratories.  Inc., 

2320  Schuetz  Rd.,  St.  Louis,  MO 63146, 

800-288-7293. 
National  Center  for  Forensic  Science,  1901 

Sulphur  Spring  Rd.,  Baltimoce,  MD  21227, 

410-536-1485,  (formerly:  Maryland 

Medical  Laboratory.  Ina). 
National  Drug  Assessment  Corporation,  5419 

South  Western,  Oklahoma  City.  OK  73109. 

800-749-3784,  (fbrmeriy:  Med  Arts  Lab). 
.National  Health  Laboratories  Incorporated, 

2540  Empire  Dr..  Winston-Salem,  NC 


27103-67ia  Outside  NC  919-760-4620/ 

800-334-8627/lnside  NC:  800-642-0894. 
National  Health  Laboratories  Incorporated, 

d.b.a.  National  Reference  Laboratory, 

Substance  Abuse  Division,  1400  Donelson 

Pike,  Suite  A-15,  Nashville.  TN  37217, 

615-360-3992/800-800-4522. 
National  Health  Laboratories  Incorporated. 

13900  Park  Center  Rd.,  Hemdon.  VA 

22071,703-742-3100. 
National  Psychopharmacology  Laboratory, 

Inc..  9320  Park  W.  Blvd.,  Knoxvilie.TN 

37923.  800-251-9492. 
National  Toxicology  Laboratories.  Inc.,  1100 

California  Ave.,  Bakersfield.  CA  93304. 

805-322-4250. 
Nichols  Institute  Substance  Abuse  Testing 

(NISAT).  7470-A  Mission  Valley  Rd..  San 

Diego.  CA  92108-4406,  800-^46-^728/ 

619-686-3200  (formerly:  Nichols 

Institute). 
Northwest  Toxicology,  Inc..  1141  E.  3900 

South.  Salt  Lake  City,  UT  84124, 800-322- 

3361. 
Occupational  Toxicology  Laboratories,  Inc. 

2002  20th  St..  Suite  204A.  Kennei,  LA 

70062,  504-465-0751. 
Oregon  Medical  Laboratories.  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene,  OR  97440- 

0972, 503-687-2134. 
Pathology  Associates  Medical  Laboratories. 

East  11604  Indiana.  Spokane.  WA  99206. 

509-926-2400. 
PDLA.  Inc.  (Princeton).  100  Corporate  Court. 

So.  Plainfield.  N)  07060,  908-769-8500/ 

800-237-7352. 
PharmChem  Laboratories.  Inc.,  1505-A 

O'Brien  Dr..  Menlo  Park.  CA  94025. 415- 

328-6200/800^46-5177. 
PharmChem  Laboratories,  Inc..  Texas 

Division.  7606  Pebble  Dr..  Fort  Worth,  TX 

76118.  817-595-0294  (fbnnerly:  Harris 

Medical  Laboratory). 
Physicians  Reference  Laboratory.  7800  West 

ilOth  St..  Overland  Park,  KS  66210. 913- 

338-4070/80O-821-3627  (fbrmeriy: 

Physicians  Reference  Laboratory 

Toxicolog>'  Laboratory). 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Rd., 

San  Diego,  CA  92111. 61»-279-2600/80O- 

882-7272. 
Puckett  Laboratory,  4200  Mamie  St. , 

Hattiesbuigh.  MS  39402,  601-264-3856/ 

800-844-8378. 
Tlegional  Toxicology  Services,  15305  N.E. 

40th  St..  Redmond.  WA  98052.  206-882- 

3400. 
Roche  Biomedical  Laboratories,  Inc..  1120 

Stateline  Rd.,  Southaven,  MS  38671,  601- 

342-1286. 
Roche  Biomedical  Laboratories,  Inc..  69  First 

Ave.,  Raritan.  NJ  08869.  800-437-4986. 
Roche  CompuChem  Laboratories.  Inc.,  A 

Member  of  the  Roche  Group.  3308  Chapel 

Hill/Ndson  Hwy..  Research  Triangle  Park. 

NC  27709.  919-549-8263/800-833-3984 

(Formerly:  CompuChem  Laboratories.  Inc.. 

A  Subsidiary  of  Roche  Biomedical 

Laboratory). 
Roche  CompuChem  Laboratories.  Inc.. 

Special  Division.  A  Member  of  the  Roche 

Group.  3308  Chapel  Hill/Nelson  Hytry.. 

Research  Triangle  Park.  NC  27709. 919- 

549-8263  (Fbrmeriy:  CompuChem 

Laboratories.  Inc. — Special  Division). 


UMI 


55126  Federal  Register  /  Vol.  59.  No.  212  /  Thursday.  November  3,  1994  /  Notices 

Accordingly,  for  all  eligible 
applications,  as  described  in  this  notice, 
applications  are  due  at  3:00  p.m.,  local 
time  on  November  17, 1994.  The 
applications  must  be  sent  to:  Director  of 
Housing,  Atlanta  State  Office,  Richard 
B.  Russell  Federal  Building.  75  Spring 
Street,  SW,  Atlanta.  GA  30303-3388.  All 
guidance  and  criteria  contained  in  the 
April  29. 1994  NOFA  applies  to 
applications  submitted  under  this  re- 
opened application  deadline. 

Dated:  October  3 1 , 1 994. 

Nicolas  P.  Retsinas. 

Assistant  Secretary  For  Housing — Federal 
Housing  Commissioner. 

(PR  Doc.  94-27293  Filed  11-2-94;  8:45  am] 
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Scwntifk  Testing  Laboratories.  Inc..  463 

Southlake  Blvd.,  Richinond.  VA  23236. 

804-37&-9130. 
Scott  k  White  Drug  Testing  Laboratory.  600 

S.  25th  St..  Temple.  TX  76504.  800-749- 

3788. 
S.E.D.  Medical  Laboratories,  500  Walter  NE. 

Suite  500,  Albuquerque.  NM  87102.  505- 

848-8800. 
Sierra  Nevada  Laboratories,  Inc.,  888  Willow 

St..  Reno.  NV  89502.  800-648-5472. 
SmithKlin&Beecham  Clinical  Laboratories. 

7600  Tyrone  Ave.,  Van  Nuys.  CA  91045. 

818-376-2520. 
SroithKline  Beecham  Clinical  Laboratories, 

801  East  Dixie  Ave..  Leesburg,  FL  32748. 

904-787-9006  (formerly:  Doctors  & 

Physicians  Laboratory). 
SmithKline  Beecham  Clinical  Laboratories, 

3175  Presidential  Dr.,  Atlanta.  GA  30340, 

404-934-9205  (fbrmeriy:  SmithKline  Bio- 
Science  Laboratories). 
SmithKline  Beecham  Clinical  Laboratories, 

506  E.  State  Pkwy.,  Schaumburg.  IL  60173. 

708-885-2010  (formerly:  International 

Toxicology  Laboratories). 
SmithKline  Beecham  Clinical  Laboratories, 

400  Egypt  Rd.,  Norristown.  PA  19403.  800- 

523-5447  (formerly:  SmithKline  Bio- 
Science  Laboratories). 
SmithKline  Beecham  Clinical  Laboratories. 

8000  Sovereign  Row.  Dallas,  TX  75247, 

214-638-1301  (formerly:  SmithKline  Bio- 
Science  Laboratories). 
South  Bend  Medical  Foundation,  Inc..  530  N. 

Lafayette  Blvd..  South  Bend.  IN  46601. 

219-234-4176. 
Southwest  Laboratories,  2727  W.  Baseline 

Rd..  Suite  6.  Tempe.  AZ  85283. 602-438- 

8507. 
St.  Anthony  Hospital  (Toxicology 

Laboratory).  P.O.  Box  205. 1000  N.  Lee  St.. 

Oklahoma  City.  OK  73102,  405-272-7052. 
Toxicology  &  Drug  Monitoring  Laboratory. 

University  of  Missouri  Hospital  &  Clinics. 

301  Business  Loop  70  West,  Suite  208. 

Columbia.  MO  65203.  314-882-1273. 
Toxicology  Testing  Service.  Inc..  5426  N.W. 

79th  Ave..  Miami.  FL  33166,  305-593- 

2260. 
TOXWORX  Laboratories.  Inc.,  6160  Variel 

Ave.,  Woodland  Hills,  CA  91367,  818-226- 

4373  (formerly:  Laboratory  Specialists, 

Inc.;  Abused  Drug  Laboratories;  MedTox 

Bio-Analytical,  a  Division  of  MedTox 

Laboratories,  Inc.). 
UNILAB.  18408  Oxnard  St..  Tarzana,  CA 

91356.  800-492-0800/818-343-8191 

(formerly:  MetWest-BPL  Toxicology 

Laboratory). 

The  following  laboratory  withdrew  Gram 
the  Program  on  October  22. 1994: 
Bioran  Medical  Laboratory,  415 

Massachusetts  Ave.,  Cambridge,  MA 

02139,617-547-8900. 

The  following  laboratory  withdrew  torn 
the  Program  on  October  31, 1994: 
St  Louis  University  Forensic  Toxicology 

Laboratory,  1205  Carr  Lane.  St.  Ix>uis.  MO 

63104,  314-577-8628. 
Richard  Kopanda, 

Acting  Executive  Officer,  Substance  Abuse 
and  Mental  Health  Services  Adminisaation. 
(FR  Doc.  94-27080  Filed  11-2-94;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offic*  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  N-«4-«487;  FR-3e30-N-03] 

Notice  Of  Funding  Availability  for  FY 
1994  Congregate  Housing  Service 
Program:  Ito-Opening  of  Application 
Deadline  for  Certain  Applicants 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD;  Office  of  the 
Administrator,  Farmers  Home 
Administration  (FmHA). 
ACTION:  Notice  of  re-opening  of 
application  deadline  for  certain 
applicants. 

SUMMARY:  HUD  is  re-opening  the 
application  deadline  for  Congregate 
Housing  Services  Program  applicants 
that  were  adversely  affected  in  their 
application  preparation  because  of 
flooding  in  me  State  of  Georgia  due  to 
Tropical  Storm  Alberto. 
DATES:  For  quaUfied  applicants,  the 
application  deadline  is  re-opened.  The 
new  deadline  date  is  November  17, 
1994. 

f  OR  FURTHER  INFORMATKM  CONTACT: 
Jerold  S.  Nachison,  Chief,  Services 
Branch,  Office  of  Elderly  and  Assisted 
Housing,  451  Seventh  Street  S.W.,  Room 
6122,  Washington,  DC  20410;  (202)  708- 
3291. 

SUPPt.EMENTARY  INFORMATION:  On  April 
29,  1994  (59  FR  22236),  HUD  published 
a  Notice  of  Funding  Availability 
(NOFA)  (April  29. 1994  NOFA) 
annoimcing  the  availabihty  of  FY  1994 
funds  for  Congregate  Housing  Services 
Programs,  andan  application  deadline 
dateof  July  13, 1994. 

This  notice  announces  the  re-opening 
of  the  application  deadline  set  forth  in 
the  April  29, 1994  NOFA  for  eligible 
applicants  that  were  adversely  affected 
in  the  preparation  or  submission  of 
applications  because  of  flooding  in  the 
State  of  Georgia  due  to  Tropical  Storm 
Alberto.  Eligible  applicai)ts  are  those 
whose  projects  are  located  in  the 
jurisdiction  of  the  Atlanta,  Georgia  Field 
Offi':e  and  who  were  adversely  affected 
by  the  flooding.  Eligible  applicants  must 
certify  in  writing  that  they  were 
adversely  affected  in  the  preparation  or 
submission  of  applications  due  to  the 
flooding.  For  those  applicants  that 
qualify  under  this  criteria,  and  that 
otherwise  meet  all  other  criteria 
contained  in  the  April  29. 1994  NOFA, 
the  application  deadline  is  re-opened 
for  a  period  of  fourteen  (14)  days  from 
the  date  of  pubUcation  of  this  notice. 
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Offica  of  Administration 
[Docket  No.  N-«4-^832] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

agency:  Office  of  Administration,  HUD. 
ACTION:  Notices. 

SUMMARY:  The  proposed  information 
collection  requirements  described  below 
have  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comment  on  the 
subject  proposals. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
these  proposals.  Comments  must  be 
received  within  thirty  (30)  days  firom  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr.. 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington.  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposals 
for  the  collections  of  informatitm,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  PaperwoA  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notices  list  ue  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 


information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use:  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal:  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement: 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Authority:  Section  3507  of  the  Paperwork 
Reduction  Act.  44  U.S.C  3507;  Section  7(d) 
of  the  Department  of  Housing  and  Urban 
Development  Act,  42  U.S.C  3535(d). 

Dated:  October  28. 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Proposed  Requirements  for 
Disclosure  of  Lead-Based  Paint  Hazards 
in  Residential  Housing. 

Office:  Lead-Based  Paint  Abatement 
and  Poisoning  Prevention. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  HUD 


is  requesting  approval  of  recordkeeping 
requirements  to  ensure  compliance  for 
persons  selling,  leasing,  or  acting  as 
agents  in  transactions  to  sell  or  lease 
target  housing.  This  rulemaking  is  being 
issued  under  the  authority  of  the 
Residential  Lead-Based  Paint  Hazaid 
Reduction  Act  of  1992.  The  records  will 
acknowledge  that  the  seller,  leaser,  and 
agents  complied  with  the  HUD/EPA 
requirements. 

Form  Number:  None. 

Respondents:  Individuals  or 
Households,  Businesses  or  Other  For- 
Profit,  Federal  Agencies  or  Employees, 
and  Small  Businesses  or  Organizations. 

Frequency  of  Submission: 
Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


Frequency  of 
response 


Hours  per 
response 


Recordkeeping 


15,441,000 


.26 


Burden 
txxjrs 

3.957,210 


Total  Estimated  Burden  Hours: 
3.957,210. 

Status:  New. 

Contact:  Conrad  C.  ArnoUs,  HUD, 
(202)755-1810;  Joseph  F.  Lackey,  Jc 
OMB,  (202)  395-7316. 

Dated:  October  28. 1994. 

Proposal:  Outline  Specifications. 
Office:  Public  and  Indian  Housing. 


Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  This 
form  is  prepared  by  architects  employed 
by  Public  Housing  Authorities  (PHAs) 
or  by  Turnkey  Developers' 
specifications  to  establish  quality  and 
the  kind  of  materials  and  equipment  to 
be  incorporated  into  housing 
developments.  The  information  is  used 
by  the  PHA  and  HUD  to  determine  that 


specified  items  comply  with  HUD 
standards  and  codes  that  are  appropriate 
for  the  project. 

Form  Number:  HUD-5087. 

Respondents:  State  or  Local 
Governments  and  Non-Profit 
Institutions. 

Frequency  of  Submission:  On 
Occasion  and  Recordkeeping. 

Reporting  Burden: 


Number  of  re- 
spondents 


pjpquency  of 
response 


Hours  per  re- 
sponse 


Burden 
hours 


HUD-5087  

Recordkeeping 


240 
816 


3.4 

1 


.25 


2.448 
204 


Total  Estimated  Burden  Hours:  2,652. 

Status:  Reinstatement,  no  changes. 

Contact:  William  Thorson,  HUD,  (202) 
708-4703;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  October  28. 1994. 

IFR  Doc.  94-27258  Filed  11-2-94;  8:45  ami 
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Office  of  the  Secretary 

[Docket  No.  N-94-3831;  FR-3794-N-01] 

Privacy  Act  of  1974;  Proposed 
Amendment  to  a  S^ems  of  Records 

AGENCY:  Department  of  Housing  and 
Urban  Development  (HUD). 
ACTION:  Notification  of  a  proposed 
amendment  to  an  existing  system  of 
records. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
proposes  to  amend  its  system  of  records 


entitled  "Single  Family  Computerized 
Homes  Underwriting  Management 
System  (CHUMS),  HUD/H-5'  in  its 
inventory  of  systems  of  records  notices 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  Notice  of  this 
system  was  last  published  at  55  FR 
17676.  April  26, 1990. 
EFFECTIVE  DATE:  This  action  will  be 
efiiective  without  further  notice  on 
December  5, 1994,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
the  proposed  amendment  to  the  Rules 
Docket  Clerk,  Office  of  General  Counsel, 
room  10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  IX:  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title.  An 
original  and  four  copies  of  comments 
should  be  submitted.  Facsimile  (FAX) 
comments  are  not  acceptable.  A  copy  of 


each  communication  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  Smith,  Departmental  Privacy 
Act  Officer,  at  (202)  708-2374.  This  is 
not  a  toll-free  number. 
SUPPLEMENTARY  INFORMATION:  HUD/H-5 
contains  a  variety  of  records  relating  to 
HUD's  single-family  underwriting 
process.  This  system  aids  the 
Department  in  the  processing  of 
mortgagee  applications  for  property 
appraisal  and  commitment  for  HUD/ 
FPIA  mortgage  insurance,  and  in  the 
subsequent  administration  of  HUD/FHA 
mortgage  insurance  programs.  Pursuant 
to  the  Privacy  Act  of  1974  (5  U.S.C. 
552a)  as  amended,  notice  is  given  that 
HUD  proposes  to  add  a  new  routine  use 
category  to  reflect  the  fact  that  the 
records  will  be  utilized  in  a  computer 
matching  program.  This  new  routine  use 
identifies  the  categories  of  users  (i.e.. 
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the  Department  of  Agriculture. 
Education,  Veteran  Affairs,  the  Small 
Business  Administration,  and  other 
agencies)  to  whom  records  may  be 
disclosed  pursuant  to  authorized  and 
approved  computer  matching  programs 
undertaken  for  debt  collection  purposes. 

The  amended  portion  of  the  system 
notice  is  set  forth  below.  Previously,  the 
system  and  a  prefatory  statement 
containing  the  general  routine  uses 
applicable  to  all  HUD  systems  of  records 
was  published  in  the  "Federal  Register 
Privacy  Act  Issuances,  1991 
Compilation.  Volimie  I." 

Title  5  U.S.C  552a(e)  (4)  and  (11) 
provide  that  the  public  be  afforded  a  30- 
day  period  in  which  to  comment  on  the 
new  record  system. 

The  system  report,  as  required  by  5 
U.S.C  .S.S2a(r),  has  been  submitted  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  oq 
Governmental  Afliairs  of  the  Senate  and 
the  Office  of  Management  and  Budget 
(OMB),  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Orcular  A-130. 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals" 
dated  June  25.  1993  (58  FR  36075.  July 
2. 1993). 

Authority:  5  U.S.C.  552a.  68  Stat.  1896; 
sec  7(d).  Department  of  HUD  Act  (42  U.S.C 
353S<d)). 

Issued  at  Washington.  D.C.  Snptember  26, 
1994. 

MarUynn  A.  Davis, 
Assistant  Secretary  for  Administration. 

HUD/H-S 

SYSTEM  NAME:  Single  Family 
Computerized  Homes  Underwriting 
Management  System  (CHUMS) 

Poutine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  for  such  uses. 

See  routine  uses  paragraph  in 
prefatory  statement.  Other  routine  uses 
include: 

a.  To  other  agencies;  such  as. 
Departments  of  Agriculture,  Education 
and  Veterans  Affairs,  and  the  Small 
BusinesM  Administration — for  use  of 
HUD's  Credit  Alert  Interactive  Voice 
Response  System  (CAIVRS)  to  prescreen 
applicants  for  loans  or  loans  guaranteed 
by  the  Federal  Government  to  ascertain 
if  the  applicant  is  delinquent  in  paying 
a  debt  owed  to  or  insured  by  the 
Government. 
IFR  Doc  94-27257  Piled  11-2-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  ManaganMnt 
[AZ-(MO-1610-00;  AZA  2S7931 

Intent  To  Prepare  an  Environmental 
Impact  Stalamant  Analyzing  tha 
Impacts  of  ttw  Proposed  Exchange  of 
Approximately  14.000  Acras  of  Public 
Land  Near  Safford.  AZ,  for  Ottiar 
Private  Lands  of  Similar  Value  m 
Southeastern  Arizona 

agency:  Bureau  of  Land  Management. 

Safford  District,  AZ. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  for  the 

exchange  of  public  lands  near  Safford, 

Arizona. 


':  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
intends  to  prepare  an  environmental 
impact  statement  to  analyze  the  impacts 
of  exchanging  approximately  14,000 
acres  of  public  land  near  Safford, 
Arizona  for  private  lands  of  similar 
value  in  southeastern  Arizona. 

1.  Identification  of  the  geographic  area 
involved:  The  proposed  land  exchange 
involves  approximately  14,000  acres  of 
public  lands  currently  managed  by  the 
Safford  District,  Bureau  of  Lwd 
Management  that  are  located  near 
Safford.  Arizona. 

2.  The  no  action  alternative  and 
alternatives  that  consider  various 
combinations  of  selected  and  offered  ■ 
lands  will  be  analyzed. 

3.  General  types  of  issues  anticipated: 
The  proposed  land  exchange  involves 
issues  related  to  the  natural  resource 
values  and  uses  of  the  public  lands  in 
question.  These  issues  are  expected  to 
involve  impacts  on  water  resoiuces, 
native  vegetation,  riparian  areas, 
wildlife,  recreation.  Wild  and  Scenic 
Rivers,  socioeconomics,  public  access, 
grazing  allotments,  cotmty  tax  base, 
minerals,  and  cultural  resources. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  enviroiunental 
impact  statement:  Hydrology,  botany, 
wildlife,  recreation,  realty,  range, 
economics,  geology,  and  archaeology. 
DATES:  The  kind  and  extent  of  public 
participation:  Public  open  houses/ 
scoping  meetings  will  be  held  at  the 
following  locations  and  times: 
December  6, 1994. 4-6  p.m..  Safford 

District  BLM  Office,  711  14th  Avenue, 
Safford,  Arizona  85546,  (602)  426- 
4040 
December  7. 1994,  5-9  p.m..  Greenlee 
County  Offices.  4th  Street  ft  Leonard 
Avenue.  2nd  Floor  Conference  Room, 
Clifton,  Arizona  65533.  (602)  665- 
2072 


December  13, 1994, 4-8  pjn.,  BLM 
Arizona  State  Office,  3707  North  7th 
Street.  Phoenix,  Arueona  65014.  (602) 
650-0200 

December  15. 1994. 4-8  pjn..  Udall 
Center,  Room  2  and  3.  7200  East 
Tanque  Verde  Road.  Tucson,  Arizona 
85715.  (602)  791-4931 
Public  input  may  be  submitted  during 

the  public  meeting  or  in  writing  to  the 

address  given  in  the  below  section. 

Public  comments  will  be  accepted  until 

January  17,  1995. 

AOOHESSES:  Written  comments 
concerning  the  enviroiunental  impact 
statement  should  be  submitted  to 
Margaret  Jensen,  Gila  Resource  Area 
Manager,  Bureau  of  Land  Management, 
Safford  District  Office.  711 14th 
Avenue,  Safford,  Arizona  85546. 
FOA  RiRTHER  MfORMATION  CONTACT: 
Mike  McQueen,  Planning  and 
Environmental  Coordinator,  711  14th 
Avenue,  Safford,  Arizona  65546.  Phone 
(602) 428-4040. 

Dated:  October  25, 1 994. 
Vernon  L.  Saline. 
Acting  District  Manager. 
fPR  Doc  94-27204  Piled  11-2-94;  8:45  am) 


IAZ-040-1610-00:  AZA  28788] 

Notica  Of  imsnt  To  Prspars  an 
Environmental  Impact  Statement 
Analyzing  ttte  Impacts  of  ttie  Proposed 
Exchange  of  Approximately  3.800 
Acres  of  Put>llc  Land  Near  Moirenci, 
AZ,  for  Other  Private  Lands  of  Similar 
Vakia  In  Southeastern  Arizona 

AGENCY:  Bureau  of  Land  Management, 
Safford  District.  AZ. 

ACTION:  Notice  of  bitent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Exchange  of  Public  Lands  near  Morend, 
Arizona. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
intends  to  prepare  an  environmental 
impact  statement  to  analyze  the  impacts 
of  exchanging  approximately  3300 
acres  of  public  land  near  Morenci. 
Arizona  for  private  lands  of  similar 
value  in  southeastern  Arizona. 

1.  Identification  of  the  geographic  area 
involved:  The  proposed  land  exchange 
involves  approximately  3.800  acres  of 
public  lands  currently  managed  by  the 
Safford  District,  Bureau  of  Land 
Management  that  are  located  near 
Morend.  Arizona. 

2.  The  no  action  alternative  and 
alternatives  that  consider  various 
combinations  of  selected  and  offered 
lands  will  be  analyzed. 


3.  General  tjrpes  of  issues  anticipated: 
The  proposed  land  exchange  involves 
issues  related  to  the  natural  resource 
values  and  uses  of  the  public  lands  in 
question.  These  issues  are  expected  to 
involve  impacts  on  water  resources, 
native  vegetation,  riparian  areas, 
wildlife,  recreation.  Wild  and  Scenic 
Rivers,  socioeconomics,  public  access. 
grazing  allotments,  county  tax  base, 
minerals,  and  cultural  resources. 

4.  Disciplines  to  be  represented  and 
used  to  prepare  the  environmental 
impad  statement:  Hydrology,  botany, 
wildlife,  recreation,  realty,  range, 
economics,  geology,  and  archaeology. 
DATES:  The  kind  and  extent  of  public 
participation:  Public  open  houses/ 
scoping  meetings  will  be  held  at  the 
following  locations  and  times: 
December  6, 1994  4-6  p.m.,  Safford 

District  BLM  Office,  711  14th  Avenue. 

Safford.  Arizona  85546,  (602)  428- 

4040 
December  7, 1994  5-9  p.m.,  Greenlee 

County  Offices,  4th  Street  and 

Leonard  Avenue,  2nd  Floor 

Conference  Room,  Clifton,  Arizona 

85533.  (602)  865-2072 
December  13, 1994  4-8  p.m.,  BLM 

Arizona  State  Office,  3707  North  7th 

Street,  Phoenix,  Arizona  85014,  (602) 

650-0200 
December  15, 1994  4-8  p.m.,  Udall 

Center,  Room  2  and  3.  7200  East 

Tanque  Verde  Road,  Tucson,  Arizona 

85715.  (602)  791-4931 

Public  input  may  be  submitted  during 
the  public  meeting  or  in  writing  to  the 
address  in  the  section  below.  Public 
comments  will  be  accepted  until 
January  17. 1995. 
ADDRESSES:  Written  comments 
concerning  the  environmental  impact 
statement  should  be  submitted  to 
Margaret  Jensen,  Gila  Resource  Area 
Manager,  Bureau  of  Land  Management. 
Safford  District  Office,  711  14th 
Avenue,  Safford,  Arizona  85546. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  McQueen,  Planning  and 
Environmental  Coordinator,  711  14th 
Avenue,  Safford,  Arizona  85546.  Phone 
(602) 428-4040. 

Dated:  October  25. 1994. 
Vernon  L.  Saline, 

Acting  District  Manager. 

IFR  Doc.  94-27198  Filed  11-2-94;  8:45  ami 
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(CO-017'-1610-00:  DES  94-43] 

Availability  of  the  Draft  White  River 
Resource  Management  Plan  and 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 
Department  of  the  Interior. 


ACTION:  Notice  of  Availability  of  the 
Draft  White  River  Resource  Management 
Plan  and  Environmental  Impact 
Statement. 

SUMMARY:  In  compliance  with  CFR  40 
1503.1,  the  Bureau  of  Land  Management 
is  inviting  comments  on  a  draft  resource 
management  plan  (RMP)  and 
environmental  impact  statement  (EIS) 
for  the  White  River  Resource  Area.  The 
White  River  Resource  Area  is  located  in 
northwest  Colorado.  It  encompasses 
2.675.300  acres  of  federal,  state,  and 
private  lands.  The  draft  RMP  and  EIS 
incorporates  dedsions  made  in  earlier 
land  use  plans  and  also  proposes 
management  to  resolve  issues  not 
addressed  in  the  earlier  plans. 

DATES:  Comments  on  the  draft  RMP  and 
EIS  will  be  accepted  during  a  90-day 
comment  period.  Ail  comments  must  be 
received  by  February  10, 1995.  Public 
hearings  will  be  held  in  Meeker,  Denver, 
Grand  Jundion,  and  Rangely,  Colorado, 
on  January  9, 10, 11,  and  12, 1995, 
respectively. 

ADDRESSES:  Address  for  written 
comments:  Bureau  of  Land 
Management,  White  River  Resource 
Area.  P.O.  Box  928,  Meeker,  CO  81641: 
Fax  303-878-5717.  Addresses  for  public 
hearings:  BLM,  White  River  Resource 
Area  Office,  73544  Highway  64.  Meeker. 
Colorado  (January  9);  Best  Western 
Denver  West,  11595  West  Sixth  Avenue. 
Denver,  Colorado  (January  10);  BLM, 
Grand  Junction  District  Office,  2815  H 
Road.  Grand  Jundion.  Colorado 
(January  11);  and  ChevTon  O&M 
Building,  100  Chevron  Road,  Rangely. 
Colorado  (January  12). 

FOR  FURTHER  INFORMATION  CONTACT: 
Joann  Graham,  Project  Manager,  Bureau 
of  Land  Management,  White  River 
Resource  Area,  Meekej,  CO  81641; 
Telephone  303-678-3601;  Fax  303- 
878-5717. 

SUPPLEMENTARY  INFORMATION:  AH 
hearings  will  begin  at  7:30  p.m.  An 
informal  open  house  will  be  held  prior 
to  each  hearing.  Open  houses  will  run 
from  6:30  p.m.  to  7:15  p.m.  BLM 
specialists  will  be  present  at  open 
houses  to  answer  questions.  Please 
include  your  name  and  complete 
mailing  address  on  all  written  and  oral 
comments  submitted. 

Dated:  October  20, 1994. 
Robert  W.  Schneider. 
Acting  District  Manager. 
IFR  Doc  94-27199  Filed  11-2-94;  8:45  ami 
BIUJNG  COOE  49l»^ie 


National  Park  Servios 

National  Capital  Region,  Public  Affairs; 
Notice  of  Public  Meeting 

The  National  Park  Service  is  seeking 
public  comments  and  suggestions  on  die 
planning  of  the  1994  Christmas  Pageant 
of  Peace,  which  opens  December  7  on 
the  Ellipse,  south  of  the  White  House. 

A  public  meeting  will  be  held  at  the 
Park  Service's  National  Capital  Region 
Building  in  East  Potomac  Park  at  1100 
Ohio  Drive  SW.,  Room  234.  at  10:30 
a.m.,  November  22, 1994. 

Persons  who  would  like  to  comment 
at  the  meeting  should  notify  the 
National  Park  Service  by  November  18. 
by  calling  the  Office  of  Public  Affairs 
between  9  a.m.  and  4  p.m.,  weekdays  at 
(202)  619-7225.  Persons  who  cannot 
attend  the  meeting  may  send  written 
comments  to  Regional  Director,  National 
Capital  Region,  1100  Ohio  Drive  SW., 
Washington,  D.C.  20242.  Written 
comments  will  be  accepted  until 
November  25,  1994. 

Dated;  October  13. 1994. 
Robert  Stanton. 

Regional  Director.  National  Capital  Region. 
IFR  Doc.  94-27310  Filed  11-2-94:  8:45  ami 
BILUNG  COOE  4310-T»-M 


Fish  and  Wildlife  Service 

Sport  Fishing  and  Boating  Partnership 
Council  Meeting 

AGENCY:  Fish  and  Wildfife  Ser\ice, 
Department  of  the  Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Alp.  I),  this  notice  announces  a 
workshop  which  is  designed  to  resolve 
growing  conflicts  over  protected  species 
restoration.  This  meeting  is  sponsored 
by  the  Sport  Fishing  and  Boating 
Partnership  Council.  The  meeting  is 
open  to  the  public,  pursuant  to  the 
provisions  of  the  "Government  in  the 
Sunshine  Act"  (5  U.S.C.  552b). 
Interested  persons  may  make  oral 
statements  to  the  Council  or  may  file 
written  statements  for  consideration. 
Summary  minutes  of  the  workshop  will 
be  maintained  by  the  Coordinator  for 
the  Sport  Fishing  and  Boating 
Partnership  Coundl  at  4401  North 
Fairfax  Drive,  Arlington,  VA  22203,  and 
will  be  available  for  public  inspedion 
during  regular  business  hours  (7:30- 
4:00)  Monday  through  Friday  within  30 
days  following  the  meeting.  Personal 
copies  may  be  purchased  for  the  cost  of 
duplication. 
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DATES:  The  Sport  Fishing  and  Boating 

Partnership  Council's  meeting  will  he 

held  on  November  29, 1994,  beginning 

at  8:30  a.m. 

PtJkC£:  The  meeting  will  be  held  in  the 

Potowmack  Landing  Restaurant  at  the 

Washington  Sailing  Marina,  Number  1 

Marina  Drive.  Alexandria,  Virginia 

22314. 

AQEfN>A:  The  Council  will  receive 

reports  from  the  Initiatives,  Boating, 

Ethics,  and  Education  Conlmittees.  The 

Council  will  present  recommendations 

from  the  Recreational  Fisheries 

Stewardship  Initiative  to  the  Dire*  tor  of 

the  Fish  and  Wildlife  Service  and  the 

Secretsrv. 

CONTACT  PERSON  FON  MONE  INFORMATION: 

For  further  information  individuals  may 

contaci  Chris  DIugokenski  at  703  35R- 

2156. 

Dated:  Octuber  2b.  19^4 
Bruca  BUnchard, 
Deputy  Dirnctor. 

|FR  Doc  94-27203  Filttd  1 1-2-»4:  8:45  amj 
HLUNQ  COM  43ia.«»-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Oockat  No.  325S2) 

Edward  M.  Bemtsen;  Continuance  in 
Control  Exemption;  Tacoma  Eastern 
Railway  Co. 

Edward  M.  Bemtsen  (petitioner]  has 
filed  a  notice  of  exemption  to  continue 
in  control  of  Tacoma  Eastern  Railway 
Co.  (TE),  upon  TE  bei:oming  a  cla.ss  III 
rail  carrier. 

TE,  a  noncarrier.  has  concurrently 
filtxl  a  notice  of  exemption  in  Finance 
Do(J(.et  No.  32591.  Eastern  Roili^Qy 
Co. — Lease  and  Operation  Exemption — 
City  of  Tacoma,  Washington,  to  lease 
and  operate  approximately  124.9  miles 
of  rail  lines  owned  by  tbe  Qty  of 
Tacoma  (Qty)  or  leased  by  the  City  from 
Weyerhaeuser  Co.,  in  Pierce,  Thurston 
and  Lewis  Counties,  WA.  That 
transaction  was  expected  to  be 
consummated  on  or  after  October  11. 
1994. 

Petitioner  also  controls  a 
nonconnecting  class  III  rail  carrier, 
Lewis  k  Qark  Railway  Company  (LC).< 
It  appears  that  LC  leases  and  operates  a 
29.5-mile  line  owned  by  ChelattJiie 
Prairie  Railroad,  Inc..  between  Rye  and 
Cbelatcbie,  in  Clark  County,  WA.^ 


*  Edward  M.  BwntMn  b  Pmidani  of  both  TE  «i>d 

*Se*.  Uwi$  & Cloik  Hoih¥oy  Company— 
Smmfttam  Opmxaion    CtmhKhie  Pnihe  Hailrood. 
Ate.  naMsa  DoUm  No.  31042  dCC  icrvMl  hUy  22. 

i9ar). 


Petitioners  state  tbat:  (1)  the 
properties  operated  by  TE  and  LC  do  not 
connect  with  each  other;  (2)  the 
continuance  in  control  is  not  a  part  of 
a  series  of  anticipated  transactions  that 
would  connect  the  railroads  with  each 
other  or  any  railroad  in  their  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343.  See  49  CFR  1180.2(d)(2). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  «vill  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
By. — Control — Brookiyn  Eastern  Dist., 
360  I.CC.  60  (1979). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C  105G5(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automat irally  stay  the 
transaction.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Fritz  R.  Kahn,  P.C,  Suite  750  West, 
1100  New  York  Avenue  NW., 
Washington.  DC  20005-3934 

Decided:  October  25. 1994.  « 

By  the  Commission,  David  M.  KonixJinik. 
Director,  GfTice  of  (>rocneding!i. 

Vernon  A.  Williams, 

Acting  Secretary. 

IFR  Doc  94-27264  Filed  11-2-94:  8.45  Mn| 

aiLUNQCOM  7m6-«1-M 

(Finance  Docket  No.  32600] 

Burlington  Northern  Railroad  Co.; 
Trackage  Rights  Exemption;  Southern 
Electric  Railroad  Co. 

Southern  Electric  Railroad  Company 
(SERCO)  has  agreed  to  grant 
approximately  3,600  feet  of  overhead 
trackage  rights  to  Burlington  Northern 
Railroad  Company  (BN)  over  SERCO's 
rail  line.i  located  in  Jefferson  County. 
AL.  The  trackage  rights  extend  from 
BN's  main  line  at  milepost  715.1  to 
milepost  0.77  near  Alabama  Power 
Company's  (APC)  Plant  Miller  at  West 
lefferson,  AL  The  purpose  of  the  grant 
of  trackage  rights  is  to  permit  BN  to 
provide  transportation  service  to  APC's 
Plant  Milier.2  The  trackage  rights  were 
to  become  effective  on  or  after  Oc:tober 
21, 1994. 

This  notice  is  filed  under  49  CFR 
1 180.2(d)(7).  If  the  noUce  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 


■  Construction  of  the  involved  line  war, 
<uthuriz«d  in  Financs  I>>cfc«(  No.  31972.  Southern 
Electric  Railroad  Company— Cortttmctian 
Exemption— leffenon  County,  AL  (IOC  tervad  Mar. 
17.  1992). 

'  BN  wlil  op«M«  Ms  own  Dalna  with  itt  own 
LTCws  over  iIm  SERCO  line. 


revoke  the  exemption  under  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  with  the  Commission  and  served 
on:  Janice  G.  Barber.  Burlington 
Northern  Railroad  Company,  3800 
Continental  Plaza,  777  Main  Street,  Fort 
Worth.  TX  76102-5384. 

As  a  condition  to  use  of  this 
exemption,  any  employees  adversely 
affected  by  the  trackage  rights  will  be 
protected  pursuant  to  Norfolk  and 
Western  Ry.  Co— Trackage  Rights— BN, 
354  I.CC  605  (1978),  as  modified  in 
S4endocino  Coast  By.,  Inc. — Lease  and 
Operate,  360  I.CC  653  (1980). 

Decided:  October  26. 1994. 

By  the  Commission,  David M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiliians, 
Acting  Secretary. 

|FK  Doc.  94-27262  Piled  11-2-94;  8:45  ami 
MLUNOCOOC  7Ut-ei-P 

(Finance  Docket  Na  32S91] 

Tacoma  Eastern  RaHway  Co.;  Lease 
and  Operation  Exemption;  City  of 
Tacoma,  WA 

Tacoma  Eastern  Railway  Co.  (TE),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  lease  and  operate  certain 
rail  lines  owned  by  the  City  of  Tacoma 
(City)  or  leased  by  the  City  from 
Weyerhaeuser  Co.,  in  Pierce,  Thurston 
and  Lewis  Counties,  WA.  as  follows:  (1) 
From  milepost  2192.01  (-1.89)  at 
Tacoma  Jet.  to  milepost  2193.9  (0.0)  at 
Tacoma;  (2)  from  milepost  0.0  at 
Tacoma  to  milepost  64.5  at  Morton;  (3) 
from  milepost  0.0  at  Frederickson  to 
milepost  36.8  at  Maytown;  (4)  from 
milepost  0.0  at  Maytown  to  milepost 
18.2  at  Chehalis;  and  (5)  from  milepost 
0.0  at  Park  Junction  to  milepost  3.5  at 
National,  totalling  approximately  124.9 
miles.  The  transaction  was  expected  to 
be  consummated  on  or  after  October  11, 
1994. 

This  proceeding  is  related  to  Edward 
M.  Bemtsen — Continuance  in  Control 
Exemption — Tacoma  Eastern  Railway 
Co.,  Finance  Docket  No.  32592.  wherein 
Edward  M.  Bemtsen  seeks  to  continue 
in  control  of  TE  and  the  Lewis  &  Clark 
Railway  Company  (LC),  upon  TE 
becoming  a  class  III  rail  carrier.  ■ 

Any  comments  must  be  filed  with  the 
Commission  and  served  onr.  Fritz  R. 
Kahn.  PC,  Suite  750  West,  1100  New 
York  Avenue.  NW.,  Washington,  DC 
20005-3934. 

This  notice  is  filed  under  49  CFR 
1150.31.  If  the  notice  contains  false  or 


misleading  infonnation,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Decided:  October  25, 1994. 

By  the  Commission.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  ^dliams. 
Acting  Secretary. 

[FR  Doc  94-27263:  Filed  11-2-94;  8:45  am] 
BIUJNO  cooc  Toss-avp 

[Finance  Docket  Na  32578] 

RailTex,  Inc.;  Continuance  in  Control 
Exemption;  New  England  Central 
Railroad,  Inc. 

RailTex,  Inc.  (RailTex).  a  noncarrier, 
has  filed  a  verified  notice  under  49  CFR 
1180.2(d)(2)  to  continue  to  control  New 
England  Central  Railroad,  Inc.  (NECR). 
upon  the  latter's  becoming  a  class  11 
carrier. 

NECR  has  concurrently  filed  a 
verified  notice  of  exemption  in  New 
England  Central  Railroad,  Inc. — 
Acquisition  Exemption — Lines  between 
East  AlbuTgh,  VT  and  New  London,  CT. 
Finance  Docket  No.  32432.  for  NECR's 
acquisition  and  operation  of  325  miles 
of  rail  line  owned  by  Central  Vermont 
Railway,  Inc.,  a  wholly-owmed 
subsidiary  of  Grand  Trunk  Corporation, 
between  milepost  15.6  in  East  Alburgh. 
VT.  and  milepost  0.24  in  New  London, 
CT.  Consummation  of  the  continuance 
in  control  transaction  is  intended  to 
occur  upon  commencement  of 
operations  by  NECR,  on  or  after  the 
effective  date  of  the  exemption,  in 
Finance  Docket  No.  32432." 

RailTex  currently  controls  13  class  III 
railroads:  Chesapeake  &  Albemarle 
Railroad  Company,  Inc.;  Indiana 
Southern  Railroad,  Inc.;  North  Carolina 
&  Virginia  Railroad  Company,  Inc.;  Mid- 
Michigan  Railroad.  Inc.;  Missouri  & 
Northern  Arkansas  Railroad  Company. 
Inc.;  Austin  ft  Northwestern  Railroad 
Company,  Inc.;  South  Carolina  Central 
Railroad  Company,  Inc.;  Dallas,  Garland 
&  Northeastern  Railroad.  Inc.;  San  Diego 
&  Imperial  Valley  Railroad  Company, 
Inc.;  New  Orleans  Lower  Coast  Railroad 
Company,  Inc.;  Michigan  Shore  Railroad 
Company,  Inc.;  Salt  L^ce  City  Southern 
Railroad  Company,  Inc.;  and  Grand 
Rapids  Eastern  Railroad.  Inc.  RailTex 
also  controls  two  Canadian  rail  carriers. 

The  continuance  in  control 
transaction  is  exempt  from  the  prior 


approval  requirements  of  49  U.S.C. 

11343  under  49  CFR  1180.2(d)(2) 
because:  (1)  NECR  does  not  connect 
with  any  other  railroads  in  the  coiporate 
family;  (2)  the  continuance  in  control  is 
not  a  part  of  a  series  of  anticipated 
transactions  that  would  connect  NECR 
with  any  other  railroad  in  its  corporate 
family;  and  (3)  the  transaction  does  not 
involve  a  class  I  carrier. 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  transaction  will  be  protected  by  the 
conditions  set  forth  in  New  York  Dock 
Ry. — Control— Brooklyn  Eastern  Dist., 
360  I.CC.  60  (1979). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10505(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  exemption's 
effectiveness.  Pleadings  must  be  filed 
with  the  Commission  and  served  on: 
Kelvin  J.  Dowd,  Slover  &  Loftus.  1224 
Seventeenth  Street,  NW.,  Washington, 
DC  20036. 

Decided:  October  27, 1994. 

By  the  Commission,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Wiiliaias. 
Acting  Secretary. 
[FR  Doc.  94-27294:  Filed  11-2-94: 8:45  am] 
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•  Edwvd  M.  BenitMa  te  PrMkJIcal  oi  both  T£  and 


'  The  exemption  in  Finance  Docket  No.  32432 
was  scheduled  to  take  effect  on  October  2S,  1994, 
but  was  stayed  by  decision  of  the  Conunission 
served  on  October  27. 1994. 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Michigan  Materials  and 
Processing  Institute 

Notice  is  hereby  given  that,  on  August 
22, 1994,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Michigan 
Materials  and  Processing  Institute 
("MMPI")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffis  to  actual  damages 
under  specified  circumstances.  The 
following  companies  were  recently 
accepted  as  Members  in  MMPI:  Akemi, 
Inc.,  Eaton  Rapids,  MI;  Haworth 
Corporation,  Holland,  MI.  The  following 
University  was  recently  accepted  as  a 
Member  in  MMPI:  University  of 
Michigan-Dearborn,  Dearborn,  MI. 


No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  researdi  project. 
Membership  in  this  group  research 
project  remains  open,  and  MMPI 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  August  7. 1990.  MMPI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  September  6. 1990,  55  FR  36710. 
The  last  notification  was  filed  with  the 
Department  on  May  3, 1994.  A  notice 
was  published  in  the  Federal  Register 
pursuant  to  section  6(b)  of  the  Act  on 
May  25. 1994,  59  FR  27033. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc  94-27202  Filed  11-2-94;  8:45  am] 
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Drug  Enforcement  Administration 

Owen  M.  Babbe,  Jr.,  Revocation  of ' 
Registration 

On  March  3. 1994,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Owen  M.  Babbe.  Jr.. 
D.D.S.  of  Coeur  D'Arlene,  Idaho. 
proposing  to  revoke  his  DEA  Certificate 
of  Registration  AB7962891,  and  to  deny 
any  pending  applications  for 
registration  as  a  practitioner.  21  U.S.C 
823(f)  (1992).  The  Basis  for  the  Order  to 
Show  Cause  was  that  Dr.  Babbe  lacked 
authority  to  handle  controlled 
substances  in  the  State  of  Idaho,  21 
U.S.C.  824(a)(3),  and  that  his  continued 
registration  is  inconsistent  with  the 
public  interest,  as  the  term  is  used  in  21 
U.S.C.  823(0  and  824(a)(4). 

The  Order  to  Show  Cause  was  sent  to 
Dr.  Babbe 's  registered  location  in  Coeur 
D'Arlene,  Idaho  by  registered  mail  on 
March  3, 1994,  but  was  returned  to  DEA 
unclaimed.  Based  on  information 
obtained  fiY)m  the  Washington  State 
Department  of  Licensing,  on  April  26. 
1994,  the  Order  to  Show  Cause  was  sent 
registered  mail  to  the  address  provided 
on  Dr.  Babbe's  driver's  license.  On  May 
2, 1994,  a  signed  receipt  was  returned 
to  DEA  indicating  a  delivery  date  of 
April  28, 1994.  Thereafter,  on  June  10, 
1994,  the  Order  to  Show  Cause,  in  its 
original  envelope,  was  returned  marked 
unclaimed.  More  than  thirty  days  have 
passed  since  the  Order  to  Show  Cause 
was  delivered  at  IDr.  Babbe's  last  known 
address.  The  DEA  has  received  no 
response  from  Dr.  Babbe  or  anyone 
purporting  to  represent  him. 
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Therefore,  pursuant  to  21  CFR 
1301. S4(d).  the  Deputy  Administrator 
flnds  that  Or.  Babbe  has  waived  his 
opportunity  for  a  hearing  on  the  issues 
raised  by  the  Order  to  Show  Cause.  The 
Deputy  Administrator  has  carefully 
considered  the  investigative  file  in  this 
matter  and  enters  his  final  order  based 
on  the  provisions  of  21  CFR  1301.54(e) 
and  1301.57. 

The  Deputy  Administrator  flnds  that 
on  October  10. 1991,  the  Idaho  State 
Board  of  Pharmacy  suspended  Dr. 
Babbe's  controlled  substance 
registration.  On  June  24.  1992.  the  Idaho 
State  Board  of  Dentistry  (Dentistry 
Board)  revoked  Dr.  Babbe's  license  to 
practice  dentistry  for  a  period  of  Ave  (5) 
years.  The  Dentistry  Board  concluded 
that  on  four  occasions  Dr.  Babbe's 
treatment  acts  and  dental  practices 
constituted  gross  malpractice  and  on 
four  other  occasions  his  actions 
constituted  malpractice. 

The  Deputy  Administrator  has 
consistently  held  that  DEA  cannot 
maintain  the  registration  of  a 
practitioner  who  is  without  State 
authority  to  handle  controlled 
substances.  Nathaniel  S.  Lehrman.  M.D.. 
59  PR  44780  (1994)  and  Franz  A. 
Arakaky.  M.D..  59  PR  42074  (1994);  see 
also  Elliott  Monroe,  M.D..  57  PR  23246 
(1992)  and  Bobby  Watts,  M.D.,  53  PR 
11920  (1987).  Dr.  Babbe  is  not 
authorized  to  administer,  dispen.se. 
prescribe,  or  otherwise  handle 
controlled  substances  in  the  State  of 
Idaho  wherein  he  is  registered  with  the 
DEA.  In  light  of  this,  the  Deputy 
Administrator  concludes  that  it  is  not 
necessary  to  address  whether  Dr. 
Babbe's  continued  registration  is 
otherwise  consistent  with  the  public 
interest. 

Based  on  the  foregoing,  the  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  concludes  that  Dr. 
Babbe's  DEA  registration  must  be 
revoked.  21  U.S.C.  824(a)(3). 
Accordingly,  the  Deputy  Administrator 
pursuant  to  the  authority  vested  in  him 
by  21  use.  823  and  824  and  28  CFR 
0.100(b)  and  0  104  (59  PR  23637). 
hereby  orders  that  DEA  Certificate  of 
Registration,  AB7962891.  previously 
issued  to  Owen  M.  Babbe,  Jr..  D.D.S..  be, 
and  it  hereby  is.  revoked,  and  that  any 
pending  applications  for  the  renewal  of 
such  registration,  be,  and  they  hereby 
are,  denied.  This  order  is  effective  on 
November  3,  1994. 

Dated:  October  28. 1994. 
Stephaa  H.  GreciM, 
Deputy  Administrator 
IFR  Doc.  94-27208  Filed  1 1-2-94;  8:45  ami 
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Office  of  Community-Oriantad  Policing 
Servicea 

FY  1995  Community  Policing 
Oiacretionary  Grants 

agency:  OfRce  of  Community-Oriented 
Policing  Services.  Department  of  Justice. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Justice. 
Office  of  Community-Oriented  Policing 
Services  ("COPS")  announces  the 
availability  of  grants  for  the  hiring  of 
law  enforcement  officers  under  COPS 
Accelerated  Hiring,  Education  and 
Deployment  ("COPS  AHEAD")  and  the 
COPS  Funding  Accelerated  for  Smaller 
Towns  Application  ('COPS  FAST 
Application").  Eligible  applicants  under 
COPS  AHEAD  are  those  state,  local  and 
other  public  law  enforcement  agencies. 
Indian  tribal  governments,  other  public 
and  private  entities,  and  multi- 
jurisdictional  or  regional  consortia  that 
employ  sworn  law  enforcement  officers 
and  that  serve  a  population  of  50,000  or 
more  individuals.  Eligible  agencies 
under  the  COPS  FAST  Application  are 
those  agencies  serving  populations  of 
fewer  than  50,000  persons. 
DATES:  Letters  of  intent  to  participate  in 
COPS  AHEAD  must  be  sent  to  the  COPS 
Office  postmarked  no  later  than 
November  10,  1994.  COPS  FAST 
Applications  will  be  available  by 
November  1,  1994  and  completed 
applications  must  be  received  by  the 
COPS  Office  no  later  than  December  31 , 
1994, 

ADDRESSES:  Letters  of  intent  to 
participate  in  COPS  AHEAD  and 
completed  applications  should  be 
addressed  to  Director,  COPS  Program. 
P.O.  Box  14440,  Washington,  DC  20044. 
Letters  of  intent  may  be  sent  by 
telecopier  to  (202)  514-9272. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Department  of  Justice  Crime  Bill 
Response  Center,  (202)  307-1480  or  1- 
800-421-6770.  or  David  Hayeslip  or 
Craig  Uchida,  Office  of  Community- 
Oriented  Policing  Services,  U.S. 
Department  of  Justice,  633  Indiana 
Avenue.  N\V..  Washington,  DC  20531. 
(202) 514-2058. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  (Pub.  L.  103- 
322)  authorizes  the  Depariment  of 
Justice  to  make  grants  for  the  hiring  or 
rehiring  of  law  enforcement  officers  to 
participate  in  community  policing. 
COPS  AHEAD  and  the  COPS  FAST 
Application  are  approaches  developed 
by  the  Department  of  Justice  to  speed 


the  deployment  of  new  officers  devoted 
to  community  policing  on  the  streets 
and  rural  routes  of  this  nation. 

COPS  AHEAD  for  Populations  of  50,000 
and  Over 

The  COPS  AHEAD  program  permits 
eligible  agencies  serving  a  population  of 
50.000  or  more  individuals  to  select  and 
train  up  to  a  maximum  of  3  percent  of 
their  actual  level  of  sworn  oi^cers  as  of 
October  1, 1994,  prior  to  submission 
and  approval  of  a  COPS  grant 
application.  Funding  will  begin  once 
the  new  officers  have  been  sown  and  a 
satisfactory  grant  application  has  been 
submitted  and  approved.  Grants  will  be 
made  for  up  to  75  percent  of  the  total 
salary  and  benefits  of  each  officer  over 
three  years,  up  to  a  maximum  of 
$75,000  per  officer,  with  the  remainder 
to  be  paid  by  state  or  local  funds.  If 
funding  requests  exceed  the  funds 
available  under  COPS  AHEAD,  the 
maximum  amount  or  starting  date  of 
grants  may  be  adjusted  to  accommodate 
demand. 

A  law  enforcement  agency  interested 
in  participating  in  COPS  AHEAD  must 
send  a  letter  of  intent  to  the  address 
identified  above  postmarked  no  later 
than  November  10. 1994.  The  COPS 
Office  expects  to  confirm  the  eligibility 
of  applicants  and  proposed  funding 
levels  no  later  than  November  21,  1994. 
Officers  proposed  to  be  funded  under 
COPS  AHEAD  must  be  hired  no  later 
than  the  agency's  first  class  starting  in 
1995. 

At  the  time  that  proposed  funding 
levels  are  confirmed,  a  formal  grant 
application  will  be  sent  which  will 
request  information  concerning  the 
agency's  strategic  community  policing 
plan  for  the  use  of  the  officers  that  have 
been  approved  to  be  hired,  budget  plans 
and  projections,  and  other  information 
to  enable  the  COPS  Office  to  confirm 
compliance  with  grant  conditions. 

An  application  or  grant  award  under 
COPS  AHEAD  will  not  affect  the 
consideration  of  an  agency's  application 
for  a  grant  under  any  other  COPS 
program.  An  agency  that  receives 
funding  under  COPS  Phase  I  is  eligible 
to  receive  additional  funding  under 
COPS  AHEAD  if  the  combined  hiring 
under  both  programs  does  not  exceed  3 
percent  of  the  actual  October  1. 1994 
force  level. ' 

COPS  FAST  Application  for 
Popubticiis  Under  50,000 

The  COPS  FAST  Application 
dramatically  simplifies  the  process  of 
applying  for  a  federal  grant.  The  FAST 
Application  is  a  one-page,  fill-in-the- 
blank  form  that  requests  basic 
identifying  information  about  the 


agency,  the  number  of  police  officers 
currently  on  the  force  and  the  number 
of  new  officers  requested,  basic 
financial  information  and  an  agreement 
to  abide  by  standard  legal  requirements. 
Applications  will  be  available  by 
November  1, 1994.  and  will  be  mailed 
to  all  eligible  agencies.  Completed 
applications  will  be  due  to  the  COPS 
Office  by  December  31. 1994.  "Hie  COPS 
Office  will  advise  applicants  of  an 
authorized  hiring  levefby  February  1, 
1995.  Before  funding  may  begin, 
jurisdictions  designated  for  funding  will 
be  required  to  submit  necessary  budget 
information  and  a  brief  description  of 
community  policing  plans.  Technical 
assistance  with  the  development  of 
policing  plans  will  be  provided  to 
jurisdictions  in  need  of  such  assistance. 
Funding  will  begin  once  the  new 
officers  have  been  sworn.  Grants  will  be 
made  for  up  to  75  percent  of  the  total 
salary  and  benefits  of  each  officer  over 
three  years,  subject  to  a  maximum  of 
$75,000  per  officer. 

Through  the  COPS  FAST  Application, 
the  COPS  program  will  provide  up  to 
$165  million  in  grants  this  fiscal  year  to 
state,  local  and  other  public  law 
enforcement  agencies.  If  requests  exceed 
the  funds  available,  the  amount  or 
starting  date  of  grants  may  be  adjusted 
to  accommodate  demand.  An  award 
under  COPS  FAST  wrill  not  affect  the 
consideration  of  an  agency's  application 
for  a  grant  under  any  other  COPS 
program.  An  agency  that  receives 
funding  under  COPS  Phase  I  is  eligible 
to  receive  additional  funding  under 
COPS  FAST. 

General  Comments 

COPS  grant  funds  may  not  be  used  to 
replace  funds  that  eligible  agencies 
otherwise  would  have  devoted  to  future 
office  hiring.  In  other  words,  any  hiring 
under  COPS  AHEAD  or  the  COPS  FAST 
Application  must  be  addition  to,  and 
not  in  lieu  of,  officers  that  otherwise 
would  have  been  hired.  In  hiring  new 
officers,  agencies  may  not  reduce  the 
scope  of  their  customer  screening  and 
training  procedures,  and  must  include 
community  policing  principles  and 
methods  in  their  training  curricula.  In 
addition,  to  the  extent  practicable, 
COPS  grant  funds  should  be  used  to 
increase  the  representation  of  women 
and  racial  and  ethnic  minorities  within 
the  ranks  of  sworn  officers. 

In  light  of  the  expedited  nature  of 
these  approaches,  the  time  fi^mes 
responses  from  interested  agencies  are 
relatively  short.  A  complete  description 
of  program  requirements  will  be 
contained  in  the  application  kits. 
Additional  COPS  grant  programs  will  be 
announced  in  the  near  fiiture. 


Dated:  October  21 .  1994. 
John  E.  Sdimidt. 
Associate  Attorney  General. 
(FR  Doc.  94-27201  Filed  11-2-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Job  Training  Partnership  Act:  Title  Ill- 
Job  Development  Broker  Program 

AGENCY:  Employment  and  Training 

Administration.  Labor. 

ACTION:  Notice  of  availability  of  funds 

and  solicitation  for  grant  application 

(SGA). 

SUMMARY:  The  U.S.  Department  of  Labor 
(DOL),  Employment  and  Training 
Administrntion  (ETA),  announces  a 
demonstration  program  to  identify  job 
development  brokers  that  will  link 
specific  job  opportunities  vrith  the 
development  of  appropriate  curricula 
and  support  mechanisms  for  eligible 
dislocated  workers  to  be  funded  with 
Secretary's  National  Reserve  funds 
appropriated  through  Title  III  of  the  Job 
Training  Partnership  Act  (JTPA). 

This  notice  describes  the  process  that 
eligible  entities  must  use  to  apply  for 
demonstration  funds,  the  subject  area 
for  which  applications  will  be  accepted 
for  funding,  how  grantees  are  to  be 
selected,  and  the  responsibilities  of 
grantees.  Up  to  $2  million  will  be  made 
available  for  funding  the  approximately 
three  to  five  demonstration  projects 
covered  by  this  solicitation. 

Everything  needed  to  apply  is 
contained  in  this  announcement. 
DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  November 
6. 1994.  The  closing  date  for  receipt  of 
applications  will  be  December  16. 1994. 
at  2  p.m.  (Eastem  Time)  at  the  address 
below. 

ADDRESSES:  Applications  shall  be 
mailed  to  U.S.  Department  of  Labor. 
Employment  and  Training 
Administration.  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Brenda 
Banks.  Reference:  SGA/DAA  94-23, 
Constitution  Avenue,  NW..  Room  S- 
4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATX)N  CONTACT: 
Ms.  Brenda  Banks,  Division  of 
Acquisition  and  Assistance,  Telephone: 
(202)  219-7300  (This  is  not  a  toll-free 
number). 

SUPPt^MENTARY  INFORMATION:  This 
announcement  consists  of  five  parts. 
Part  I  describes  the  authorities  and 
purpose  of  the  demonstration  program. 


and  identifies  demonstration  policy  and 
topics.  Part  n  describes  the  application 
process  and  provides  detailed 
guidelines  for  use  in  applying  for 
demonstration  grants.  Tliere  is  no 
separate  application  package.  Part  in 
includes  the  statement  of  work  for  the 
demonstration  projects.  Part  IV 
identifies  and  defines  the  selection 
.  criteria  which  will  be  used  in  reviewing 
and  evaluating  applications.  Part  V 
describes  the  reporting  requirements. 

Part  I.  Background 

A.  Authorities 

Section  324  of  the  Job  Training 
Partnership  Act  authorizes  the  use  of 
funds  reserved  under  Part  B  of  Title  III 
for  demonstration  programs.  The 
Secretary  shall  conduct  or  provide  for 
an  evaluation  of  the  success  of  each 
demonstration  program. 

B.  Purpose  of  the  Demonstration 

Job  Development  Broker 
Demonstration  Projects  funded  through 
this  solicitation  are  to  provide 
reemployment  and  retraining  services — 
as  described  in  sections  314(c)  and 
314(d)  JTPA— to  eligible  dislocated 
workers.  The  goals  of  this  retraining 
program  are  to: 

— Expand  the  retraining  resources ' 
available  to  dislocated  workers  being 
served  under  Title  III  of  the  Job 
Training  Partnership  Act;  and 

— Support  the  development  of  a  job 
development  maiketplace  where 
brokers  with  retraining  and 
employment  opportunities  can 
compete  to  provide  assistance  to 
dislocated  workers  on  the  basis  of 
performance  and  customer 
satisfaction. 

The  purpose  of  this  demonstration  is 
to  identify  brokers  that  vvnll  link  specific 
job  opportunities  with  the  development 
of  appropriate  curricula  and  support 
mechanisms  so  that  eligible  dislocated 
workers  who  successfully  complete  the 
program  will  get  those  jobs,  at  a  cost 
that  will  be  competitive  with  other 
program  options  available  for  the 
dislocated  worker  substate  grantees  and 
their  customers. 

C.  Demonstration  Policy 

1.  Awards 

DOL  will  select  approximately  three 
to  five  applicants,  making  awards  up  to 
$2.0  million  in  total,  to  conduct 
demonstrations  for  job  development 
brokers.  It  is  anticipated  that  individual 
grant  awards  will  be  approximately 
$300,000  to  $500,000  each;  however,  in 
no  case  will  an  award  exceed  $750,000. 
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2.  Evaluation 

Under  a  separate  announcement.  DOL 
will  select  and  fund  an  evaluation 
contractor  to:  (1)  Provide  technical 
assistance  to  selected  grantees  in 
est^lishing  appropriate  data  collection 
methods  and  processes:  and  (2)  conduct 
an  independent  evaluation  of  the 
outcomes,  impacts  and  benefits  of  the 
demonstration  projects.  Grantees  will  be 
expected  to  make  available  participant 
records  and  access  to  personnel,  as 
specified  by  the  evaluation  contractor. 

In  addition.  DOL  will  establish,  for 
each  demonstration  project  site,  an 
oversight  group  made  up  of  federal. 
State  and  substate  staff. 

3.  Eligible  Participants 

"Workers  eligible  for  assistance  under 
these  demonstration  grants  are  those 
eligible  dislocated  workers  who  are 
participants  in  Title  III  funded  programs 
operated  by  State  and  substate  grantees. 

4.  Allowable  activities 

Grant  funds  awarded  under  this 
demonstration  may  be  used  to  provide 
the  services  described  in  JTPA  Section 
314(c)  and  Section  314(d).  The 
establishment  of  linkages  with 
employers,  development  of  appropriate 
training  curricula,  and  negotiation  of 
agreements  with  the  Title  UI  State  and 
substate  grantees  will  be  critical  parts  of 
this  demonstration,  but  they  must  be 
combined  with  delivery  of  services  and 
placement  of  participants  in 
unsubsidized  employment. 

5.  Grant  Period 

Projects  must  be  completed  not  later 
than  June  30. 1996.  Applications  must 
clearly  describe  project  activities  to  be 
undertaken  during  the  proposed  grant 
period.  Funding  of  project  activity 
subsequent  to  the  approved  period  of 
performance  will  be  the  responsibility 
of  the  applicant.  Additional  grant  funds 
will  not  be  available  under  this 
demonstration. 

6.  Cost  Limitations 

Demonstration  grants  are  not  subject 
to  the  cost  limitations  for  formula- 
funded  Title  III  grants  at  Section  315  of 
the  JTPA.  However,  any  offeror 
proposing  administrative  costs  higher 
than  IS  (>ercent  of  the  budget  and 
supportive  services  higher  than  25 
percent  of  the  funds  requested  in  the 
application  shall  provide  a  narrative 
justiRcation. 

D.  Demonstration  Topic 

DOL  is  soliciting  applications  for 
demonstration  projects  to  test  the  ability 
of  brokers  to  market  services  that  link 
specific  fob  opportunities  with 


appropriate  training  and  support 
mechanisms  so  that  eligible  dislocated 
workers  who  successfully  complete  the 
program  will  get  those  jobs,  at  a  cost 
which  will  be  competitive  with  other 
program  options  available  for  Title  III 
substate  grantees  and  their  participants. 

Part  II.  Application  Process 

A.  Eligible  Applicants 

Eligible  applicants  under  this 
demonstration  include  (1)  employers 
and  associations  of  employers,  (2) 
unions  and  organizations  representing 
workers,  and  (3)  education  and  training 
institutions.  Consideration  will  be  given 
to  awarding  at  least  one  grant  in  each  of 
the  three  categories  of  eligible 
applicants.  While  matching  funds  will 
not  be  required,  applicants  will  have  to 
demonstrate  the  ability  to  market  their 
services  to  dislocated  worker  program 
grantees  that  have  training  resources, 
including  Title  III  formula-allotted 
funds  to  States  and  substate  grantees,  or 
Title  III  National  Reserve  Account  . 
funds. 

B.  Submission  of  Proposals 

An  original  and  three  (3)  copies  of  the 
proposal  shall  be  submitted.  The 
proposal  shall  consist  of  two  (2) 
separate  and  distinct  parts — Part  I,  the 
Financial  Proposal,  and  Part  II,  the 
Technical  Proposal. 

1.  Financial  Proposal 

The  Financial  Proposal  shall  contain 
the  SF-424,  "Application  for  Federal 
Assistance"  (three  ink  signed  originals) 
Appendix  No.,  and  SF  424-A.  "Budget 
Information  '  (Appendix  No.  2).  The 
Federal  Domestic  Assistance  Catalog 
number  is  17.246.  The  budget  shall 
include  on  separate  pages:  a  cost 
analysis  of  the  budget,  identifying  in 
detail  the  amount  of  each  budget  line 
item  attributable  to  each  of  the  Title  III 
cost  categories  at  Section  314  of  JTPA 
for  funds  requested  through  this  grant; 
an  identiTication  of  the  amount  of  each 
budget  line  item  which  will  be  covered 
by  other  funds,  and  the  sources  of  those 
funds  (including  other  Title  III  funds, 
employer  funds,  in-kind  resources 
secured  and  unsecured  loans,  grants, 
and  other  forms  of  assistance,  public 
and  private):  and  an  analysis  of  the  cost 
effectiveness  in  terms  of  unit  costs  for 
the  delivery  of  services  to  individual 
dislocated  workers  in  comparison  with 
similar  services  available  to  dislocated 
workers  through  Title  III.  and  in  terms 
of  the  scope  of  the  effort  with  regard  to 
the  projected  number  of  placements 
available  and  the  number  of  different 
dislocated  worker  program  operators 


(States  and  substate  grantees)  which 
will  be  involved. 

Federal  funds  cannot  be  used  to 
support  training  which  an  employer  is 
in  a  position  to,  and  would  otherwise, 
provide. 

Federal  funds  may  not  be  used  for 
acquisition  of  production  equipment. 
The  only  tjqpe  of  equipment  that  may  be 
,   acquired  with  Federal  funds  is 
equipment  necessary  for  the  operation 
of  the  grant.  Grant  funds  may  cover  only 
those  costs  which  are  appropriate  and 
reasonable.  In  the  instance  of  a 
purchase,  the  cost  of  the  equipment  is 
to  be  prorated  over  the  projected  life  of 
the  equipment  to  determine  the  cost  to 
the  grant.  Awardee  must  receive  prior 
approval  from  the  Department  of  Labor/ 
Employment  and  Training 
Administration's  Property  Officer  for 
the  purchase  and/or  lease  of  any 
property  and/or  equipment  with  a  per 
unit  acquisition  cost  of  $5,000  or  more, 
and  a  useful  life  of  more  than  one  year 
as  defined  in  OMB  Circulars  A-102  and 
A-110.  This  includes  the  purchase  of 
ADP  equipment.  The  request  must  be 
directed  through  your  Grant  Officer's 
Technical  Representative  (GOTR)  and 
must  include  a  detailed  description  and 
cost  of  the  items  to  be  acquired. 

Applicants  may  budget  limited 
amounts  of  grant  funds  to  work  with 
technical  expert(s)  to  provide  advice 
and  develop  more  complete  project 
plans. 

2.  Technical  Proposal 

The  technical  pro]}osal  shall 
demonstrate  the  offeror's  capabilities  in 
accordance  with  the  Statement  of  Work/ 
Project  Summary  as  described  in  Part  III 
of  this  announcement.  NO  COST  DATA 
OR  REFERENCE  TO  PRICE  SHALL  BE 
INCLUDED  IN  THE  TECHNICAL 
PROPOSAL. 

3.  Page  Count  Limit 

Applications  are  to  be  limited  to  30 
single-side  pages,  single-spaced.  The 
technical  proposal  should  include  a  2  to 
3  page  executive  summary. 

C.  Hand-Delivered  Pmposals 

Proposals  should  be  mailed  at  least 
five  (5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  2  p.m..  Eastern 
Time  by  December  16,  1994.  All 
overnight  mail  will  be  considered  to  be 
hand-delivered  and  must  be  received  at 
the  designated  place  by  the  specified 
time  and  closing  date.  Telegraphed  and/ 
or  faxed  proposals  will  not  be  honored. 
Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 


D.  Late  Proposals 

Any  proposal  received  at  the  office 
designated  in  the  solicitation  after  the 
exact  time  specified  for  receipt  will  not 
be  considered  unless  it — 

(1)  Was  sent  by  the  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  date 
specified  for  receipt  of  the  application 
(e.g.,  an  offer  submitted  in  response  to 

a  solicitation  requiring  receipt  of 
appUcations  by  the  15th  of  the  month 
muM  have  been  mailed  by  the  10th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service — Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specihed  for 
receipt  of  proposals.  The  term  "working 
days"  excludes  weekends  and  U.S. 
Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
pro{>osal  sent  either  by  the  U.S.  Postal 
Service  registered  or  certified  mail  is  the 
U.S.  postmark  both  on  the  envelope  or 
wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  to  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrap()er. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  by  "Express  Mail  Next 
Day  Service — Post  Office  to  Addressee" 
is  the  date  entered  by  the  post  office 
receiving  clerk  on  the  "Express  Mail 
Next  Day  Service — Post  Office  to 
Addressee"  label  and  the  postmark  on 
both  the  envelope  and  wrapper  and  on 
the  original  receipt  from  the  U.S.  Postal 
Service.  "Postmark"  has  the  same 
meaning  as  defined  above.  Therefore. 
applicants  should  request  the  postal 
clerk  to  place  a  legible  hand 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

£.  Withdrawal  of  Proposals 

Proposals  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  any  time  before 
award.  Proposals  may  be  withdrawn  in 
person  or  by  an  applicant  or  an 
authorized  representative  thereof,  if  the 


representative's  identity  is  made  known 
and  the  representative  signs  a  receipt  for 
the  proposal  before  an  award.    • 

F.  Period  of  Performance 

The  period  of  performance  will  be 
from  the  date  of  grant  execution  through 
not  later  than  June  30. 1996. 

G.  Funding 

DOL  has  set  aside  up  to  $2.0  million  . 
to  be  awarded,  based  on  receipt  of 
meritorious  proposals  consistent  with 
the  criteria  identified  in  this 
announcement.  It  is  expected  that  grant 
awards  will  be  approximately  $300,000 
to  $500,000  each.  However,  in  no  case 
shall  an  award  exceed  $750,000. 

Part  III.  Statement  of  Work 

Each  appUcation  must  include  in  the 
appropriate  section(s):  (1)  Information 
that  indicates  adherence  to  the 
provisions  described  in  Part  I  of  this 
announcement;  (2)  information  that 
responds  to  the  requirements  in  this 
part:  and  (3)  other  information  the 
offeror  believes  will  address  the 
selection  criteria  identified  in  Part  IV. 
Each  application  should  follow  the 
format  outlined  here: 

A.  Target  Group 

A  description  of  the  qualifications  or 
criteria  for  participation  in  the 
demonstration  project,  and  the  process 
to  l>e  used  to  identify  and  select 
participants  to  be  served  through  this 
demonstration  project  from  among  the 
total  number  of  eligible  individuals 
served  by  the  Title  III  program  in  the 
area  covered  by  the  demonstration 
application. 

B.  Components  of  the  fob  Development 
Broker  Demonstration  Program 

An  identification  of  the  major 
elements  of  the  job  development  broker 
demonstration  project  and  a  description 
of  how  the  project  works  in  terms  of 
enrolling  eligible  workers  and  placing 
them  in  agreed  upon  unsubsidized 
employment.  Specifically,  applicants 
must  demonstrate: 

The  availability  of  specific  jobs  or 
occupations  for  which  training  will  be 
provided  and  the  relevance  of  the 
training  to  the  jobs  into  which 
participants  will  be  placed; 

A  commitment  from  the  employers  to 
hire  dislocated  workers  who 
successfully  complete  the  training  into 
those  jobs;  and 

Agreements  with  dislocated  workers 
programs  under  Title  III  of  the  Job 
Training  Partnership  Act  that  will 
identify  eligible  dislocated  workers  and 
refer  them  to  the  broker  for  service. 


C.  Administration  and  Management 

Identify  the  management  structure  for 
the  project  and  demonstrate  the  means 
to  ensure  accountability  for 
performance.  Provide  a  description  of 
the  process  and  procedures  to  be  used 
to  obtain  feedback  from  participants  and 
other  appropriate  parties  on  the 
responsiveness  and  effectiveness  of  the 
services  provided.  The  description 
should  include  an  identification  of  the 
types  of  information  to  be  obtained,  the 
method(s]  and  frequency  of  data 
collection,  and  how  the  information  will 
be  used  in  implementing  and  managing 
the  project.  It  is  expected  thai  grantees 
may  employ  focus  groups  and  surveys, 
in  addition  to  other  methods,  to  collect 
feedback  information. 

D.  Use  of  Existing  Services  and 
Resources 

An  identification  of  the  specific 
sources  and  amounts  of  other  funds 
which  will  be  used,  in  addition  to  funds 
provided  through  this  grant,  to 
implement  the  project. 

The  application  must  include 
information  on  any  other  JTPA  funds 
and  non-JTPA  resources  committed  to 
this  project,  including  employer  funds, 
secured  and  unsecured  loans,  grants, 
and  other  forms  of  assistance,  public 
and  private.  The  application  shall  also 
describe  the  relationship  of  this  project 
to  the  ongoing  assistance  to  dislocated 
workers  through  the  formula-funded 
JTPA  Title  III  program(s)  in  the  service 
area. 

E.  Coordination  and  Linkages 

A  description  of  the  consultation  with 
relevant  parties  in  developing  the 
project  design  and  of  the  role  of  these 
parties  in  implementing  the  project, 
especially  with  regard  to  employer 
involvement  in  the  development  of 
appropriate  training.  Suggested 
consultation  shall  include:  State  JTPA 
Dislocated  Worker  Unit.  Substate  Title 
ni  grantee(s)  and  administrative 
entity (ies).  as  well  as  organized  labor, 
employers,  and  organizations  providing 
education,  training  and  supportive 
services. 

F.  Participant  Ser\ices 

A  description  of  the  services  to  be 
available  and/or  provided  to 
participants.  The  services  supported 
with  funds  under  this  grant  must  be 
allowable  under  Section  314  of  the  Act. 
This  description  should  include  a 
participant  service  flowchart  indicating '  < 
the  sequence  in  the  participant  service 
process  and  the  criteria/decision  points 
which  are  used  to  determine  the 
appropriateness  of  specific  services  for 
individual  participants,  and  the  support 
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providad  to  ensure  that  each  participant 
will  receive  the  appropriate  assistance 
from  the  point  of  enrollment  until  90 
dajrs  after  placement. 

G.  Outcomes 

A  description  of  the  project  outcomes 
and  of  the  specific  measures,  and 
planned  achievement  levels,  that  will  be 
used  to  determine  the  success  of  the 
project.  These  outcomes  and  measures 
should  include,  but  are  not  limited  to: 

•  The  number  of  participants 
projected:  to  be  enrolled  in  services,  to 
successfully  complete  services  throtigh 
the  project,  and  to  be  placed  into  new 
jobs; 

•  Measurable  effects  of  the  services 
provided  to  project  participants  as 
indicated  by  gains  in  individuals'  skiib, 
competencies,  or  other  outcomes; 

•  Average  wages  of  participants  prior 
to  and  at  completion  of  project; 

•  Customer  satisfiction  with  the 
project  services,  and  of  critical  points  in 
the  service  delivery  process:  and 

•  Other  additional  meestirable, 
performance-based  outcomes  that  are 
relevant  to  the  project  and  which  may 
be  readily  assessed  during  the  period  of 
performance  of  the  project,  such  as  cost 
effisctiveness  of  service  and  comparison 
with  other  available  service  strategies, 
and  acceptance  and  agreements  with 
Title  ni  grantees.  [Note:  An  explanation 
of  how  such  additional  measures  are 
relevant  to  the  purpose  of  the 
demonstration  program  shall  be 
included  in  the  application.! 

The  proposal  snail  also  describe  how 
outcomes  achieved  by  individuals  in  the 
retraining  program  will  be  compared  to 
outcomes  achieved  by  individuals  not 
receiving  such  assistance  at  the  same 
Title  III  grantee. 

H.  RepHcobility 

Provide  a  description  of  the 
applicant's  plans  for  continuing  the 
project  or  bow  it  might  be  replicated. 

/.  Definitions 

Unless  otherwise  indicated  in  this 
announcement,  dennitions  of  terms 
used  herein  shall  be  those  definitions 
found  in  the  Job  Training?  Partnership 
Act,  as  amended,  particularly  at  Section 
4  and  Section  301. 

Part  IV.  Evaluatioii  Criteria 

Prospective  offerors  are  advised  that 
the  selection  of  grantee(s)  foTBward  is 


to  be  made  after  careful  evaluation  of 
proposals  by  a  panel  of  specialists 
selectec^)y  DOL  Panelists  will  evaluate 
the  proposals  for  acceptability  with 
emphasis  on  the  various  factors 
enumerated  below.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  OfBcsr. 

Evaluations  will  be  made  on  the  basis 
of  both  what  the  proposed  offeror 
intends  to  do  during  the  grant  period, 
and  on  the  usefulness  of  the 
demonstration  after  the  end  of  the  grant 
p>eriod. 

A  Technical  Evahmtioa  (PotsiUe  Total: 
75  Points) 

Services  and  Target  Group.  The 
demonstrated  relationship  between  the 
services  to  be  provided  and  the  jobs  into 
which  participants  are  to  be  placed,  and 
the  degree  to  which  the  services  appear 
to  meet  the  rieeds  of  the  tar^t 
population.  The  scope  of  the  project  fn 
terms  of  the  number  of  jobs  available, 
the  number  of  participants  to  be 
enrolled,  and  the  number  and 
geographic  dispersion  of  Title  ID 
grantees  to  be  served.  The  geographical 
area  served  by  the  project  (substate  aim, 
multiple  stibstate  areas,  region%vide, 
industrywide,  or  national).  The 
mechanism  that  will  ensure  appropriate 
training  and  supfiort  for  each 
participant  from  enrollment  to  90  days 
following  placement.  (20  points) 

fob  DeveIopma\t  Broker  Project 
Design.  The  completeness  of  the 
description  of  the  retraining,  including 
the  joba  for  which  the  training  is  being 
provided,  a  demonstration  of  employer 
involvement  in  the  design,  and  the 
commitment  by  employers  to  hire 
participants  who  successfully  complete 
the  program.  The  extent  to  which  tne 
project  is  cost  competitive  with  other 
service  strategies  available  to  Title  m 
grantees  and  their  participants.  The 
agreements  with  Title  III  grantees  for 
referral  of  qualified  participants,  and  the 
procedures  to  establish  additional 
agreements  with  other  Title  ID  grantees. 
The  program  specifications  and  planned 
outcomes  that  will  be  used  to  monitor 
and  measure  performance.  (30  points) 

Coordination  and  Linkages; 
Utilization  of  Resources.  The  extent  to 
which  the  proposal  defines  the  roles 
and  responsibilities  of  the  applicant  and 
its  partners  including  representatives  of 
the  employer(s).  the  workers  and  the 
unions,  the  Title  III  grantees,  the 


training  providers  and  others.  The 
number  and  scope  of  commitments  with 
employers,  and  Title  HI  grantees.  The 
extent  to  which  the  project  will  he 
integrated  with  other  resources  and  will 
leverage  other  resources  to  increase 
marketabihty.  (15  points) 

Management  and  Continuity.  The 
extent  to  which  the  management 
structiuv  monitors  performance  and 
customer  satisfaction  and  includes 
procedures  for  continuous  quality 
improvement  and  which  reports  t)m 
performance  to  the  substate  grantees  for 
use  in  informing  the  customer  about 
available  service  options.  The  viability 
of  the  project,  if  successful,  to  be 
continued  and  expanded,  including  a 
description  of  efforts  to  neeotiate 
agreements  with  additional  Title  ID 
grantees  for  referral  of  participants.  (10 
points) 

B.  Cost  Bvohioiion  (25  Points) 

The  cost  efiectiveness  of  the  project  as 
indicated  by  the  relationship  of 
propoaed  costs  to  number  of 
participaats  to  be  served,  the  range  of 
services  to  be  provided  and  the^nned 
outcanws.  as  compared  to  other  service 
strategies  available  for  the  Title  ID 
grantees.  The  extent  to  which  the  bud^t 
is  justined.  and  which  it  supports  the 
planned  outcomes. 

Applicants  are  advised  that 
discussions  may  be  necessary  in  order 
to  clarify  any  inconsistencies  in  their 
applications.  Applications  may  be 
rejected  where  the  information  required 
is  not  provided  in  sufficient  detail  to 
permit  adequate  assessment  of  the 
proposal.  The  final  decision  on  the 
award  will  be  based  on  what  is  most 
advantageous  to  the  Federal 
Government  as  determined  by  the  ETA 
Grant  Officer. 

Part  V.  Reporting  Requirements 

1.  Dislocated  Worker  Special  Project 
Reports  as  required. 

2.  Standard  Form  269,  Financial 
Status  Report  Form. 

3.  Quarterly  Progress  Reports. 

4.  Final  Project  Report. 

Signed  at  Washington.  DC  this  2atk  day  of 

October  1994. 

Janics  E.  Perry, 

Grant  Offtcer. 

BHUNQ  COM  4S1S.ae.4l 
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VMS  appBcation  t^foa  a/aa  cotfaj 


r.  TVPIOPAPntOMT: 
A  Suta 
Bl  Ooumy 
C  Uunibpal 
O  Tevfwhip 

E.  imatattia 

F.  Matmunieipil 
O.  Spacial  OiMriei 


appfopnata  lariar  «n  to»i  I    1 

HbidapandwM  ScAooi  0«t 
L  Sum  Conliaaad  taiMulion  ol  Highar 
J.  Piima  unnataiiy 

K.  Indian  Tr«a 

L  Mmdual 

U  Ptelii  Organiatian 

N.  Ottiar  iSpaafy)    


1.  NAMfO^reoeiULAOCMCy: 


II.  OCSCMmVC  TTTU  or  AmiCANrt  MIOXCT: 


14.  COWCWtSStOWAl  OtSTWCn  O: 


a.  Appkcam 


b.Piciact 


tl  tS1«(ATR>  FUNOmO: 


a  Fadarai 


b.  Appticant 


d  Local 


•  OMiar 


9  TOTAL 


410 


at 


» 


.00 


i(.aAmjCAnoNsu«jECTTOiiEvitwsviTAncxEcunvEoraciti»ra  Mncisst 

a.      VE&  THIS  PREAPPUCAnOWAPPUCATION  WAS  UAOE  AVALABLE  TO  THE 
STATE  EXECUTIVE  OROER  12372  PROCESS  FOR  REV«W  ON 


OATE_ 


b       NO    Q   PROGRAM  IS  NOT  COVERED  BVEO  12372 

D    OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVCW 


IT.  •DKAmiCAMTDejNOUCNTONAffTraCIM.OOn 

Q  Vaa   ''  ■  nrat.*  aitacit  an  wianawn. 


D". 


ia.ieiMKsrorMv 
AuiNONaniTTME 


ANOMUtr.ALLDATAI 
MOV  or  TNK  APnJCAM  Al 


t  APmCAnOMMKAPauCAIION  AM  IMS  AND  eOlMKT.  IMS  OOCUMEN*  HAS  aON  OW.V 
ti»nJCAIlT«WUeO>iPLtWnWfHSAnAOI»AS»UI>AWCt»»TWtAS»»TAIICI«AWAimp 


a.  Tifpad  Namaol  Autfionnd  RaprasantatM* 


b.Tida 


d.  Sqnalura  oi  Auinoruad  Rapraaanlatna 


>^a«neu«  EdUions  Not  UsSST 


a  OaiaSgnad 


Sianurd  Pvm  «N     (REV   44St 
PiaKnbad  by  OMS  t>c>««'  AI02 
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INSTRUCTIONS  FOR  THE  SF  424 

This  it  a  sUndard  form  uMd  by  •ppHcsnts  ••  a  required  faceaheel  for  preapplicationi  and  applications  submiUed 
for  Federal  asaisUnce.  It  will  be  used  by  Federal  agencies  to  obUin  applicant  certification  that  SUtcs  which  hava 
tsublithed  a  review  and  comment  procedure  in  response  to  Bxecotlve  Order  12372  and  have  selected  the  program 
to  be  included  in  their  proccu,  have  been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 


Entnr 


Hem: 


Bntrv: 


1.  Self-explanatory. 

2.  Data  application  submitted  to  Federal  agency  (or 
Stat*  if  applicable)  A  applicant's  control  number 
(if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project.  leave  blank. 

5.  Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  tha 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

€.  Enter  Employer  Identifieatien  Number  (EIK)  as 
assigned  by  the  Internal  Revenue  Service. 

7.  Enter  tha  appropriate  letter  in  tha  space 
provided. 

t.  Check  appropriate  box  and  enter  appropriate 
lettcr(s)  in  the  space(t)  provided: 

— *Ncw*  means  a  new  assistance  award. 

«- "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

—"Revision*  means  any  change  in  the  Federal 

Govern  mrnt's  rinanctal  obligation  or 
contingent  liability  from  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  application. 

10.  Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  th*  project,  if 
more  than  one  program  is  involved,  you  should 
append  an  explanstion  on  a  separate  sheet.  If 
appropriate  (e  g.,  construction  or  real  property 
projects),  attach  a  nup  showing  project  location. 
For  preapplicatiens.  use  a  separate  sheet  to 
provide  a  summary  description  of  this  project 


12.  List  only  the  largest  political  entities  affected 
(e.g..  SUU.  counUes,  dties). 

13.  Setf-explanatoiy. 

14.  list  the  applicant's  Congressional  District  and 
any  DistricUs)  affected  by  the  program  or  project. 

15*  Amount  requested  or  to  be  contributed  during 
the  first  funding/budget  period  by  each 
contributor.  Value  of  in-kind  contributions 
should  be  included  on  appropriate  lines  ea 
applicable.  If  the  action  will  result  in  a  dollar 
change  to  an  existing  award,  indicate  o»l^f  the 
amount  of  the  change.  For  decreases,  enclose  the 
amounts  in  parentheses.  If  both  basic  and 
aupplemental  amounts  are  Included,  show 
breakdown  on  an  attached  sheet  For  multiple 
program  funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  1 5. 

16.  Applicants  should  contact  the  State  Single  Point 
of  (^nUct  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
aubject  to  the  State  intergovernmental  review 
process. 

17.  This  question  applies  to  the  applicant  organic 
tatien,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
Include  delinquent  audit  disallowances.  loans 
and  taxea. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body'a 
authorization  for  you  to  sign  this  application  as 
ofTicial  representative  must  be  on  Hie  in  the 
applicant's  oflice.  (CerUin  Federal  agencies  may 
require  that  this  authorization  be  submitted  as 
part  of  tlte  application.) 
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PMT   7T  -  BDDGar  IMFOiaUfPTOm 
SECTIOM  A  -  Budget  Sammary  ty  CategoriBS 


f»; 

(B} 

(C) 

1.  PeraoDnel 

2,     FriMtye  BBDBfits   (EatB       %) 

3.  Trwl 

. 

4.  Eguipmant 

■ 

5.  SuppHam 

6m     Cootrmctaml 

7.  Other 

• 

8.  Total,   Diroct  Cost 
(LioBS  1  through  7) 

9.     IndiTBct  Cost   (RatB         %) 

" 

. 

10.   Training  Cost/Stipends 

■ 

11.   TOTAL  Funds  RsquBSt^d 
(LinBS  8  through  10) 

SSCTIOm  B  -  Cost  Sharing/  Mat^  Summary  (if  appropriatm) 


M; 

(B) 

(C) 

1.  Cash  Contribution 

2.   In-Kind  Contribution 

.' 

(RatB        t; 

BOTE:  UsB  column  A  to  racord  funds  raquastBd  for  tha  initial  period  of 

parformancB  (i.a.  12  months,  18  months,  Btc);  Column   B  to  record 
changas  to  Coluan  A  (i.B.  requBsts  for  additional  funds  or  lina 
item  changas;  and  Column  C  to  record  tha  totals   (A  plus  B) . 


V«M 


flBSTRDCTK^S  ON  BACK  OF  FORMi 
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SMCTKM  A  "  Budget  fill— iiy  by  Cmtmgorimm 


1. 
2. 
J. 

4, 

5. 

C. 

7. 

•• 
f. 

20. 
11. 


PtirKinn^-t'  Shotf  malarimm  to  bm  paid  for  projmct  pmraoojMl, 

Ftittn  V^oafita:     Indicata  tha  rata  and  aaount  of  frixtga  banafita. 

Travml:     Indicata  tba  amount  raquaatad  for  ataff  traval.     Includa 
funda  to  covar  at  laaat  ona  trip  to  Waahington,  DC  for  projact 
diractor  or  daaignaa. 


Indicata  tha  coat  of  non-axpandabla  paraonal  proparty 
that  baa  a  uaaful  Ufa  of  mora  than  ona  yaar  with  a  par  unit  cost  of 
$5,000  or  mora. 

Sapoliaa:     Includa  tha  coat  of  consumabla  supplias  and  matariala  to  ba 
uaad  during  tha  projact  pariod. 

Cantractnal:     Sho^  tha  amount  to  ba  uaad  for  (1)   procuramant  contracts 
(axcapt  thosa  which  balong  on  othar  linas  such  as  supplias  and 
aquipmant) /  and  (2)   sub-contracts /grants. 


Indicata  all  diract  costa  not  claarly  covarad  by  linas  1 
through  6  abova,  including  consultants. 

Total.  Diract  Costs:     Add  linas  1  through   7. 

iBdlraet  Costs:     Indicata  tha  rata  and  amount  of  indiract  costs. 
Plaasa  includa  a  copy  of  your  nagotiatad  Indiract  Cost  Agraamant. 

fimln^nq  /Stipend  Cost:      (If  allowabla) 

Total  radaral  funds  Requested:     Show  total  of  lines   a  through  10. 


SECTIOK  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rata  and  amount  of  cost  sharing/matching  when 
tbara  is  a  cost  sharing/matching  raquir^aant.     Also  include  percentage 
of  totml  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,  i.e.  other  Federal   source  or  otbar  Mon-Faderal  source. 


PLEASE  INCLODE  A  DETAILED  COST  ANALXSIS  OF  EACB  LIWE  ITEM. 


|FR  Doc  94-27275  Filed  11-2-94.  8:45  ami 
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NATKMilAL  FOUNDATION  FOR  THE 
ARTS  AND  THE  HUMANITIES 

Announoamont  of  Mealiwg 

Pursuant  to  Section  10(aK2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463).  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  OfTice  of 
Public  Partnership  Advisory  Panel 
(Local  Arts  Agencies  Section)  to  the 
National  Council  on  the  Arts  will  be 
held  on  November  .10, 1994  to  December 
2, 1994.  The  panel  will  meet  from  9:00 
a.m.  to  6:00  p.m.  on  November  30- 
December  1  and  from  9:00  a.m.  to  4:00 
p.m.  on  December  2  in  Room  M-09,  at 
the  Nancy  Hanks  Center,  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506. 

This  meeting  will  be  open  to  the 
public  on  a  space  available  basis.  In 
addition  to  the  open  application  review 
held  OD  Novembei  29-December  2  an 
overview  policy  discussion  will  be  held 
from  2:00  p.m.  to  4:00  p.m.  on 
December  2. 

Any  interested  person  may  observe 
meetings  or  portions  thereof,  which  are 
open  to  the  public,  and  may  be 
permitted  to  participate  in  the 
discussions  at  the  discretion  of  the 
meeting  chairman  and  with  the 
approval  of  the  hiU-time  Federal 
employee  in  attendance. 

It  you  need  special  accommodations 
due  to  a  disakMlity.  please  ctmtact  the 
OfHce  of  Special  Constituencies. 
National  Endowment  for  the  Arts.  1100 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20506,  202/682-5532, 
TYY  202/682-5496,  a(  least  (7)  days 
prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington. 
DC20506.  or  call  202/682-5439. 

Dated'  October  25, 1994. 
Yvonne  M.  Sabine, 
Office  of  Panel  Operotkms.  Notionoi 
Endowment  for  the  Arts. 
(FR  Doc.  94-27207  Filed  1 1-2-94;  8:45  ami 

muma  cooi  Txa-«%-m 


NUCt.EAR  REGULATORY 
COMMISSION 

Regulatory  Guide; 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  pubKc  comment  a     - 
proposed  revision  to  a  guide  in  its 
Regulatory  Guide  Seiies.  This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 


as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide,  temporarily 
identified  by  its  task  number,  DG-0005 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  a  second  proposed  rB\ision  2 
to  Regulatory  Guide  10.5,  "Applications 
for  Licenses  of  Broad  Scope."  This 
guide  is  being  revised  to  provide 
guidance  on  the  type  and  extent  of 
information  needed  by  the  NRC  staff  to 
evaluate  applications  tm  a  specific 
license  of  broad  scc^  for  l^roduct 
material. 

This  draft  guide  is  being  issued  to 
.  involve  the  public  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  It  has  not  received  complete 
staff  review  and  does  iu>t  represent  an 
official  NRC  staff  position. 

Public  comments  are  being  solicited 
on  the  draft  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch. 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulator>' 
Commissicm,  Washington,  DC  20555. 
Comments  will  be  most  helpful  if 
received  by  January  25. 1995. 

Although  a  time  limit  is  given  for 
comments  on  this  draft,  comn[>ent8  and 
suggestions  in  amnection  with  (1)  items 
for  inclusion  in  guides  currerrtiy  being 
developed  or  (2)  improvements  in  all 
published  guides  are  encouraged  at  any 
time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  PubKc 
Document  Room  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Attention:  Director.  Distribution  and 
Mail  Ser\'ices  Section.  Telephone 
requests  cannot  be  acconunodated. 
Regulatory  guides  are  not  copjnighted, 
and  Conunission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C  552W) 

Dated  at  RockviRe,  Vferyland,  this  13th  day 
of  October,  1994. 


For  the  Nuclear  Regulatory  CommissioB. 
BUI  M.  Morris. 

Director.  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regulatory  Research. 
(FR  Dov  94-27004  Filed  11-2-94;  6:45  am) 

BILUNG  COOC  TtM-at-M 


[Docket  Nos.  5(M24, 50-42^ 

Georgia  Power  Company;  (Vogtie 
Electric  Generating  Plant,  Units  1  and 
2) 

Exemption 

/ 

Georgia  Power  Company  (GPC  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-68  and 
NPF-81,  which  authorize  operatioo  of 
the  Vogtie  Electric  Generating  Plant. 
Units  1  and  2  (the  facilities)  at  steady- 
state  reactor  power  level  not  in  excess 
of  3411  megawatts  thermal,  each.  The 
license  providers,  among  otho*  things, 
that  it-is  subject  to  all  rules,  regulations, 
and  Orders  of  the  Nuclear  Regulatory 
Commission  (the  Commission  or  NRC) 
now  or  hereafter  in  effect.  Each  unit  at 
the  facility  consists  of  a  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Burke  County,  Georgia. 

U 

Section  50.54(q)  of  Title  10  of  the 
Code  of  Federal  Regulations  requires  a 
licensee  authorized  to  operate  a  nuclear 
power  reactor  to  follow  and  maintain  in 
effect  emergency  plans  which  meet  the 
standards  of  10  CFR  50.47(b)  and  the 
requirements  of  Appendix  E  to  10  CFR 
50.  Section  TVS.2  of  Appendix  E 
requires  that  each  licensee  annually 
exercise  its  emergency  plan.  Section 
IV.F.3  of  Appendix  E  requires  that  each 
licensee  shall  exercise  with  offsite 
authorities  such  that  the  State  and  local 
government  emergency  plans  are 
exercised  biennially. 

The  NRC  may  grant  exemptions  from 
the  requirements  of  the  regulations 
which,  pursuant  to  10  CFR  50.12(a)  are 
(1)  authorized  by  law.  will  not  present 
an  undue  risk  to  the  public  health  and 
safety,  and  are  consistent  with  the 
common  defense  and  security;  and  (2) 
present  special  circumstances.  Special 
circumstances  exist  when  application  of 
the  regulation  in  the  particular 
circumstance  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule  (10  CFR  50.i2(aK2) 
(ii)).  Special  circumstances  also  exist 
when  the  exemption  would  provide 
only  temporar)'  relief  from  the 
applicable  regulation  and  the  licensee 
has  made  good  faith  efforts  to  comply 
with  the  regulation  (10  CFR 
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50.12(a)(2)(v)).  The  underlying  purpose 
of  10  CFR  50,  Appendix  E,  Sections 
IV.F.2  and  IV.F.3,  is  to  demonstrate  that 
the  emergency  plans  are  adequate  and 
capable  of  being  implemented,  and  that 
the  state  of  emergency  preparedness 
provides  reasonable  assurance  that 
adequate  protective  measures  can  and 
will  M  taken  in  the  event  of  a 
radiological  emergency. 

m 

By  letter  dated  July  21. 1994,  the 
licensee  requested  an  exemption  from 
the  requirements  of  10  CFR  50.47  and 
Apf>endix  E  to  conduct  an  annual 
exercise  of  the  Vogtle  Emergency  Plan 
in  1994.  The  licensee  had  planned  to 
conduct  a  full-participation  exercise 
involving  both  the  states  of  Georgia  and 
South  Carolina  and  local  response 
organizations  on  July  27, 1994.  The 
licensee  requested  that  an  exemption  be 
granted  because  the  state  of  Georgia 
requested  to  delay  the  1994  annual 
exercise  horn  July  27, 1994.  to  January 
11.  1995.  The  request  to  move  the 
exercise  date  was  originated  by  the 
Georgia  Emergency  Management 
Agency  (GEMA)  because  they  would  be 
unable  to  participate  on  July  27. 1994. 
as  GEMA  personnel  were  required  to 
respond  to  a  federally-declared  flood 
disaster  in  South  Georgia.  This 
proposed  delay  will  prevent  Vogtle  ht>m 
meeting  the  annual  requirement  to 
exercise  the  Vogtle  emergency  plan  as 
specified  in  Appendix  E  to  10  CFR  50, 
and  therefore,  GPC  requested  a 
schedular  exemption. 

The  previous  emergency  preparedness 
exercise  at  Vogtle  was  successhilly 
conducted  on  August  4. 1993,  and  no 
violations,  deviations  or  exercise 
weaknesses  were  identified.  Offsite 
participation  was  Hmited  to  receiving 
Emergency  Notification  Messages.  A 
joint  pfume  and  ingestion  exposure 
(Mthway  exercise  involving  tne  States  of 
Georgia  and  South  Carolina  and  the  four 
local  governmental  agencies  was 
conducted  on  May  19, 1992. 

The  licensee  had  scheduled,  planned 
and  coordinated  the  1994  exercise  with 
participating  Federal,  State,  and  local 
agencies  for  mid-July.  The  scope  and 
objectives,  and  the  final  scenario 
documentation  for  the  July  1994 
exercise  were  submitted  to  the  NRC  on 
April  14. 1994.  and  May  17. 1994. 
respectively,  which  is  within  the  time 
frames  established  for  their  submittal  in 
support  of  a  July  1994  exercise. 
Thereby,  the  licensee  demonstrated 
good  faith  effort  in  attempting  to  comply 
with  the  regulation. 

The  schedule  for  future  exercises  will 
not  be  affected  by  this  exemption.  GPC 
has  stated  it  will  conduct  the  previously 


scheduled  1995  exercise  the  week  of 
July  19, 1995,  as  planned.  The  licensee 
states  that  concurrence  for  the  proposed 
date  of  January  11, 1995.  has  been 
received  from  FEMA.  NRC  Region  II. 
and  the  affected  State  and  local 
agencies.  FEMA  confirmed  its  support 
for  the  revised  exercise  date  on 
September  1, 1994. 

The  most  recent  NRC  Systematic 
Assessment  of  Licensee  Performance 
(SALP)  report  for  Vogtle.  issued  on 
August  12. 1994.  for  the  period  January 
3. 1993.  through  July  2. 1994.  indicates 
that  the  performance  of  the  emergency 
preparedness  program  was  strong; 
weaknesses  observed  during  the 
previous  assessment  period  (relating  to 
state  and  local  staff  notification  and 
protective  action  recommendations) 
were  effectively  addressed  and  observed 
to  be  corrected  during  the  1993  annual 
exercise;  performance  during  the 
conversion  to  new  emergency  action 
levels  was  effective  and  well  controlled; 
training  of  shift  supervisors  and  off-site 
personnel  was  excellent;  attention  to 
emergency  response  facility  and 
equipment  material  condition  continued 
to  be  effective;  and  overall,  excellent 
emergency  preparedness  program 
performance  was  demonstrated  by 
proper  classification  and  reporting  of 
three  events. 

IV 

Based  upon  a  review  of  the  licensee's 
request  for  an  exemption  from  the 
requirement  to  conduct  an  exercise  of 
the  Vogtle  emergency  plan  inl994.  the 
NRC  staff  finds  that  the  underlying 
purpose  of  the  regulation  will  not  be 
adversely  affected  by  the  rescheduling 
of  the  July  27, 1994  exercise  to  January 
11, 1995.  The  effective  response 
capability  demonstratiad  by  the  licensee 
during  the  1993  emergency 
preparedness  exercise,  the  activities  in 
preparation  for  the  1994  exercise, 
including  a  table  top  exercise  with  the 
states  and  counties  and  the  readiness  of 
the  licensee's  emergency  preparedness 
program  as  reflected  in  its  SALP  rating 
and  the  most  recent  inspection  report, 
provide  assurance  that  the  resources 
and  personnel  necessary  for  proper 
emergency  response  are  in  place  to 
respond  to  a  nuclear  emergency  at  the 
Vogtle  site.  Thus,  an  exercise  in  1994  is 
not  necessary  to  achieve  the  underlying 
purpose  of  the  rule  and  the  requested 
exemption  from  the  requirement  in  10 
CFR  Part  50.  Appendix  E.  Section  IV.F. 
to  defer  the  performance  of  an  exercise 
of  the  Vogtle  emergency  plan  until 
January  11. 1995,  will  not  adversely 
affect  the  overall  state  of  emergency 
preparedness  at  the  Vogtle  site. 


For  these  reasons,  the  Commission 
has  determined  that,  pursuant  to  10  CFR 
50.12.  the  exemption  requested  by  the 
licensee's  letter  of  July  21, 1994.  as 
discussed  above,  is  authorized  by  law. 
will  not  present  an  undue  risk  to  the 
public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security,  and  that  special 
circiunstances  are  present  as  set  forth  in 
10  CFR  50.12(a)(2)  (ii)  and  (v). 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that 
granting  this  exemption  will  have  no 
significant  impact  on  the  environment 
(59  FR  52841  dated  October  20. 1994). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland  this  26th  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects— I/U, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  94-27251  Filed  11-2-94;  8:45  am) 

MUINQ  COM  7SM-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Cnelewe  No.  34-34900;  File  No.  SR-NYSE- 
•4-30] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Its  Allocation 
Policy  and  Procedures 

October  27. 1994. 
L  Introduction 

On  August  12. 1994.  the  New  York 
Stock  Exchange.  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") »  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change 
requesting  permanent  approval  of 
revisions  to  its  Allocation  Policy  and 
Procedures  that  were  implemented  on  a 
one  year  pilot  basis.^ 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  34644 
(September  7, 1994).  59  FR  47192 
(September  1|.  1994).  No  comments 
were  received  on  the  proposal. 


n.  Description  of  the  Proposal 

The  NYSE  Allocation  Policy  and 
Procedures  ("PoUcy")  governs  the 
allocation  of  equity  securities  to  NYSE 
specialist  imits.'*  "Ilie  intent  of  the 
PoUcy  is  to  ensure  that  each  equity 
security  listed  on  the  Exchange  is 
allocated  in  the  fairest  manner  possible 
to  the  best  specialist  unit  for  that 
security.  In  its  continuing  efforts  to 
enhance  allocation  decisions,  the 
Exchange  conducts  periodic  reviews  of 
the  allocation  process.^  In  October  of 
1993  the  NYSE  amended  its  Policy  on 
a  one-year  pilot  basis  to  revise,  among 
other  things,  the  allocation  criteria,  the 
composition  of  the  Allocation 
Committee  ("Committee")  ^  and 
Allocation  Panel  ("Panel"),'  and  the 
Committee's  disclosure  policy. 

The  Exchange  fully  implemented  the 
changes  to  the  Policy,  detailed  in  the 
Pilot  Release,  in  February  of  1994.  The 
Exchange  states  that  it  has  reviewed  the 
changes  to  the  Policy  as  they  have 
impacted  on  the  allocation  process  and 
it  believes  that  there  has  been  a 
beneficial  effect  in  terms  of  the  way  in 
which  stocks  are  allocated.  The 
Exchange  further  maintains  that  it 
continues  to  subject  this  vital  function 
to  rigorous  scrutiny,  looking  to  refine 
the  process,  as  is  evidenced  by  the  filing 
of  further  changes  to  the  Policy  cited 
earlier. 


MSU.S.C7Ss(b)(l)(198S). 

>  17  C3ni  240.1»b-«  (1994). 

>Se«  Securities  Exchcnge  Act  Release  No.  33121 
(October  29, 1993)  (approving  suc)i  changes  on  a 
one-year  pilot  basia  to  expire  October  28. 1994) 
("Pilot  Release"). 


'The  NYSE  Allocation  Policy  applies  to  the 
allocation  of  equity  securities  under  the  following 
.  circumstances:  (1)  when  an  equity  security  is  to  be 
initially  listed  on  the  NYSE;  (2)  when  an  equity 
security  is  to  be  reallocated  as  a  result  of 
disciplinary  or  other  proceedings  under  NYSE 
Rules  103A.  475  and  476:  or  (3)  when  a  specialist 
unit  voluntarily  surrenders  its  registration  in  a 
security  as  a  resuh  of  possible  disciplinary  or 
performance  improvement  action.  See  NYSE 
Allocation  Policy  and  Procedures. 

'  Subsequent  to  the  implementation  of  the  pilot 
program  pursuant  to  the  Pilot  Release,  the  Exchange 
conducted  another  comprehensive  review  of  the 
allocation  process  and  further  revised  the  Policy 
(see  SR-NYSE-94-18).  These  revisions  include, 
among  other  things,  the  composition  of  the 
Allocation  Committee  and  the  Allocation  Panel,  the 
quorum  requirement  for  the  Conunttlee,  and 
allocation  of  merging  companies. 

•Under  the  Policy,  the  NYSE  Allocation 
Committee  has  sole  responsibility  for  the  allocation 
of  securities  to  specialist  units  pursuant  to  Board- 
delegated  authority,  and  is  overseen  by  the  Quality 
of  Markets  Committee  of  the  Board  of  Directors 
("Board").  The  Allocation  Committee  renders 
decisions  based  on  the  allocation  criteria  specified 
in  the  Allocation  Policy. 

'  The  composition  of  the  Panel  reflects  the 
CoRunittee  structure  and  includes  floor  brolcers, 
allied  members,  and  floor  tiroker  Governors.  The 
Panel  comprises  the  pool  of  individuals  from  which 
the  Committee  is  formed.  The  Panel  members  are 
selected  through  an  annual  appointment  process 
that  utilizes  input  from  the  membership.  Panel 
members  are  appointed  to  serve  a  one-year  term: 
Governors,  however,  remain  on  the  Panel  for  as 
long  as  they  are  Governors. 


m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5)  of  the 
Act.8  Section  6(b)(5)  requires  that  the 
rules  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Further,  the 
Commission  finds  that  the  proposal  is 
consistent  with  Section  11(b)  of  the 
Act »  and  Rule  llb-1  thereunder,*" 
which  allow  exchanges  to  promulgate 
rules  relatiiig  to  specialists  in  order  to 
maintain  fair  and  orderly  markets.  For 
the  reasons  set  forth  below,  the 
Commission  believes  that  the  amended 
Policy  should  enhance  the  Exchange's 
allocation  process,  encourage  improved 
specialist  performance  and,  thereby, 
protect  investors  and  the  public  interest. 

Specialists  play  a  crucial  role  in 
providing  stability,  hquidity  and 
continuity  to  the  trading  of  securities. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  thereunder,  is  the 
maintenance  of  fair  and  orderly  markets . 
in  their  designated  securities.**  To 
ensure  that  specialists  fulfill  these 
obligations,  it  is  important  that  the 
Exchange  develop  and  maintain  stock 
allocation  procedures  and  policies  that 
provide  specialists  with  an  incentive  to 
strive  for  optimal  performance.  The 
Commission  fully  supports  and 
encourages  the  NYSE's  continuing  effort 
to  develop  meaningful  and  efliective 
allocation  poUcies  that  encourage 
improved  specialist  performance  and 
market  quality. 

The  Commission  believes  that  the 
proposed  revisions  to  the  NYSE's  Policy 
should  refine  the  Exchange's  allocation 
process  and,  thereby,  encourage 
improved  specialist  performance.  As 
discussed  in  more  detail  in  the  Pilot 
Release,  the  NYSE's  Policy  emphasizes 
that  the  most  significant  allocation 
criterion  is  specialist  performance.  In 
the  Commission's  view,  performance- 
based  stock  allocations  not  only  help  to 
ensure  that  stocks  are  allocated  to 
specialists  who  will  make  the  best 
markets,  but  will  provide  an  incentive 


for  specialists  to  improve  their 
performance  or  maintain  superior 
performance. 

The  Commission  believes  that  the  use 
of  Specialist  Performance  Evaluation 
Questionnaire  ("SPEQ")"  ratings, 
objective  performance  measures,  and 
the  Committee's  professional  judgment 
under  the  revised  Policy  should  enable 
the  (Committee  to  review  specialist 
performance  in  a  more  precise  and 
comprehensive  fashion.  Specifically,  the 
Commission  believes  that  it  is 
appropriate  to  limit  the  weight  that  the 
SPEQ  may  be  given  in  allocation 
decisions  to  one-third  and  to  increase 
the  emphasis  given  to  objective 
measures  of  performance.  Although  the 
SPEQ  remains  a  useful  tool  to  measure 
performance,  the  Commission  has  long 
believed  that  objective  indications  of    - 
performance  should  play  an  important 
role  in  alloca|^on  decisions.  In 
particular,  the  Commission  believes  that 
objective  performance  measures  can 
identify  poor  market  making 
performance  that  otherwise  may  not  be 
reflected  in  a  unit's  SPEQ  survey 
results.*^ 

The  Commission  believes  that  the 
NYSE's  proposal  to  require  that  SPEQ 
performance  data  be  presented  to  the 
Committee  in  four  tiers,  with  units 
listed  alphabetically  in  each  comparable 
group,  is  a  reasonable  means  of  ranking 
units  for  comparison.  In  this  regard,  the 
Commission  recognizes  that  a  unit 
might  not  have  SPEQ  scores  which, 
from  a  statistical  perspective,  are 
significantly  different  from  the  next 
higher  or  lower  unit.  The  presentation 
of  the  SPEQ  results  in  four  tiers  that 
differ  significantly  should  provide  the 
Committee  with  appropriate  groupings 
of  specialist  units  for  its  use  in 
allocation  decisions.  This  should  help 
the  Committee  in  its  evaluation  of 
applicants  for  a  new  listing. 

The  Commission  beUeves  that  the 
Exchange's  proposal  to  amend  its  Policy 
to  state  that  in  the  case  of  spin-offs, 
listings  of  related  companies  and 
relistings  of  securities,  the  NYSE  will 
honor  a  listing  company's  request  that  it 
not  be  allocated  automatically  to  its 


•l5U.S.C7afn))(5)(1988). 
•l5U.S.C78k(b)(1988). 
>oi7CFR24ailb-l  (1994). 
"See e.g..  Rule  llb-1. 17 CFR  240.11b-l  (1994): 
NYSE  Rule  104. 


'^The  Sf^Q  is  a  quarterly  survey  on  specialist 
performance  completed  by  eligible  floor  brokers 
(i.e.,  any  floor  broker  with  at  least  one  year  of 
experience).  The  SPEQ  consists  of  21  questions  and 
requires  floor  brokers  to  rate,  and  provide  written 
comments  on,  the  p>erformanoe  of  specialist  units 
with  whom  they  deal  frequently. 

"Tlie  Commission  believes  that  it  is  appropriate 
to  delete  the  objective  performance  measure 
pertaining  to  the  Opening  Automated  Report 
Service  ("OARS")  contained  in  the  Policy.  Because 
this  performance  measure  was  deleted  from  NYSE 
Rule  103A  in  1990,  deleting  the  reference  to  the 
OARS  would  update  and  remove  an  obsolete 
performance  measure  from  the  ."^licy. 
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former  spadaiist  unit  or  the  spectaliat  in 
the  parent  or  mlated  company,  ahoitki 
provide  an  opportunity  for  the  listed 
uampany  to  pfovide  input  into  the 
allocation  of  an  ai&liated  listing. 
However,  a  liating  company's  prefefence 
should  not  be  aUewed  to  take 
significance  over  or  negate  specialist 
perCormjinca  A  listing  company's 
preference  is  a  minor.  suppkKuental 
factor  and  only  should  be  used  to 
distinguish  between  the  best  qualified 
units  based  on  perfonnance  related 
criteria.*^  In  this  regard,  the  listing 
company's  request  would  serve  only  to 
open  the  allocation  to  all  units. 

The  Coounisaion  believes  that  the 
Exchange's  proposal  to  delete  the 
reference  to  specific  aspects  of  trading 
foreign  issues  on  the  Exchange  floor 
shomd  provide  the  NYSE  with 
additional  flexibility  in  allocating 
foreign  issues.  Again,  the  foreign  listing 
oonsiderations  in  the  Policy  are 
supplemental  in  that  specialist 
performance  remains  the  key  factor  in 
allocation  decisions. 

The  Commission  believes  that  the 
NYSE's  proposal  to  eliminate  specialist 
representation  on  the  Committee  will 
solve  the  appearance  of  a  conflict  of 
interest  on  the  Committee  and.  thereby, 
enhance  confidence  in  the  allocation 
process.  The  Commission  concurs  with 
the  NYSE's  conclusion  that  floor  brokers 
and  allied  members  are  in  a  better 
position  to  iiKlge  the  relative  strengths 
and  weaknesses  of  specialist  units.  The 
Commission  ako  agrees  that  an  effort 
should  be  made  to  appoint  individuals 
that  have  not  yet  served  on  the 
Committee  before  reappointing  past 
Committee  members.  This  sbciuld 
ensure  that  a  broader  segment  of  the 
trading  floor  community  will  have  an 
opportunity  to  serve  on  the  Committee. 
In  this  regs^,  the  Commission  also 
agrees  with  the  NYSE  in  that  the  Panel 
should  consist  of  a  core  group  of 
experienced,  senior  professionals  and 
supports  its  proposal  to  select  a 
significant  number  of  floor  menibers  on 
the  Panel  from  among  the  Exchange's 
senior  floor  officials,  floor  governors 
and  former  allocation  committee 
chairmen.  Accordingly,  the  Commission 
believes  that  the  revised  mix  of  both 
Committee  and  Panel  members  is 
appropriate  and  consistent  with  the  Act. 

The  Commission  believes  that  the 
NYSE's  proposal  to  require  that  the  list 
of  Committee  members  be  kept 
oaa&dential  and  probibit  members  and 
investment  bankers  from  initiating 
contact  with  Committee  members   > 


regarding  pending  allocatic 
minimize  potential  conflicts  in 
allocation  decisions.  Under  the  revised 
Policy.  Committee  members  still  would 
be  permitted  to  initiate  contact  with  any 
specialist  if  they  believe  it  would  be 
beneficial  when  making  an  allocation 
decision.  The  Commission  believes  that 
this  revision  to  the  Policy  should  help 
to  ensure  that  specialist  performance, 
rather  than  subjective  recommendation, 
is  the  moat  significant  criterion  in 
allocation  decisions. 

The  Commission  believes  that  the 
NYSE's  proposal  to  amend  the  Policy  to 
discontinue  the  practice  of  distributing 
a  summary  of  reasons  for  each 
allocation  decision  to  Exchange  floor 
members  provides  for  more  efficient 
resource  allocation  and  reduces 
unnecessary  paperwork.  At  the  same 
time,  the  Commission  emphasizes, 
however,  that  the  Exchange  will  make 
such  information  available  to  those  who 
are  interested  by  continuing  to 
publish  ^'  allocation  decisions  for  its 
membership  and  listing  companies. 

The  Commission  believes  that  the 
Exchange's  proposal  to  permit  all 
current  Committee  members,  including 
outgoing  members,  to  vote  for  an 
incoming  Committee  Chairman  is 
reasonable  in  that  outgoing  Committee 
members  have  gained  valuable 
experience  with  candidates  with  whom 
they  have  been  serving.  Therefore,  the 
Commission  believes  that  outgoing 
members'  input  should  broaden  the 
scope  of  the  election  of  the  NYSE's 
Committee  Chairman,  and  help  to 
ensure  the  selection  of  the  best  qualified 
Chairman  of  the  Conunittee.^^ 

The  Conunission  believes  that  the 
proposed  amendments  to  the  allocation 
application  procedure  to  require 
information  about  a  specialist  unit's 
contacts  with  listed  companies  and 
NYSE  member  organizations  should 
help  to  facilitate  compliance  with  NYSE 
Rule  106.  NYSE  Rule  106(c)  requires 
each  specialist  to  report  to  the  Exchange 
semi-annually,  a  record  of  their  contacts 
with  senior  officials  of  their  Listed 
companies,  their  off-floor  contacts  with 
representatives  of  each  of  the  15  largest 
Exchange  member  organizations,  their 
off-floor  contacts  with  each  other 
member  organization  that  is  a 
signiRcant  customer  of  the  specialist 


■ «  Sw  SmwMm  bcbaog*  Ad  RatMM  N«.  Sram 
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tuiit.  and  their  o6-€oor  contacts  with 
any  other  member  organization  that 
requests  such  contact.  Because  the 
revised  application  would  specify  the 
Exchange's  current  spedaUst  contact 
requirement,  the  proposal  should  assist 
specialists  in  tbejr  responsibilities 
under  the  rules  of  the  Exchange. 

Finally,  the  CommissioB  beiueves  that 
it  is  appropriate  for  the  NYSE  to 
implement  the  revised  Policy  on  a 
permanent  basis.  The  Commission 
believes  that  the  pilot  period  has 
provided  the  Exchange  and  the 
Commission  with  an  op^ortimky  to 
study  the  effects  of  the  revised  Policy  on 
the  NYSE's  allocation  process.  During 
the  pilot  period,  the  Exchange  has 
monitored  carefully  the  efiiacts  of  the 
revised  Policy  and  has  reported  its 
findings  to  the  Commission.  The 
Commission  has  reviewed  and  analyzed 
the  reports  siibmltted  by  the  Exchange 
and  on  that  basis,  and  for  the  reasons 
discussed  above,  believes  that  the 
revised  Policy  is  consistent  with  the  Act 
and  furthers  the  objectives  of  the 
Exchange  to  develop  an  efficient  and 
reliable  allocation  procedure. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^'  that  the 
proposed  rule  change  (SR-NYSE-94- 
30)  is  approved. 

For  the  CommissioD.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
lonathan  G.  Katz. 
Secntary. 
IFR  Due.  94-27229  Filed  11-2-94: 8:45  ami 
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Self-Regtitaflory  Organizations;  Order 
Approving  Praposad  Ride  Change  by 
tha  Philadelphia  Stock  Exchange,  kx:.. 
Raiating  to  Ik*  Sterage  of  OptkM 
Customer  Account  Mormation  for 
Supervisory  Purposes 

October  2T.  1994. 

Pursuant  to  Section  19{bKl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Ride  19b-4  thereunder,' 
on  July  5, 1§S4.  the  Philadelphia  Stock 
Exchange.  Ina  ("PHUr*  or  *1Sxchanf5e"J 
submitted  to  &e  Securities  and 
Exchangee— missiop  ("SEC"  or 
"Commission'T  a  proposal  to  amend 
paragraph  (dj,  "Maintenance  of 
Customer  Aocount  Records."  of  PKLX 
Rule  1025.  "SupervisioD  of  Accounts." 
to  allow  member  organizations  tn 


maintain  customer  information  and 
account  statements  off-site,  rather  than 
at  the  principal  supervisory  office,  as 
long  as  the  records  are  readily  accessible 
and  promptly  retrievable. ' 

The  proposal  was  published  for 
comment  in  the  Federal  Register  in 
Securities  Exchange  Act  Release  No. 
34561  (September  12, 1994),  59  FR 
47660  (September  16, 1994).'«  No 
comments  were  received  on  the 
proposal. 

Currently,  PHLX  Rule  1025(d) 
requires  member  organizations  to 
maintain  at  the  branch  office  servicing 
the  customer's  account  and  at  the 
principal  supervisory  office  background 
and  financial  information  of  customers  . 
who  have  been  approved  for  options 
transactions.  In  addition.  Commentary 
.03  to  PHLX  Rule  1025  requires  member 
organizations  to  maintain,  at  the 
principal  supervisory  office  with 
jurisdiction  over  the  office  servicing  the 
customer's  account,  information  to 
permit  review  of  each  customer's 
options  account  to  determine  the 
compatibility  of  options  transactions 
with  investment  objectives,  the  size  and 
fi«quency  of  options  transactions, 
commission  activity  in  the  account, 
profit  or  loss  in  the  accoimt,  imdue 
concentration  in  any  options  class  or 
classes,  and  compliance  with  the 
provisions  of  Regulation  T  of  the 
Federal  Reserve  Board.  The  PHLX 
proposes  to  amend  PHLX  Rule  1025(d) 
and  Commentary  .03  to  allow  member 
organizations  to  maintain  the  required 
customer  information  and  account 
statements  off-site,  rather  than  at  the 
principal  supervisory  office,  as  long  as 
the  records  are  readily  accessible  and 
promptly  retrievable.  However,  branch 
offices  must  continue  to  maintain 
customer  account  information  on  site. 

The  PHLX  states  that  the  increasing 
use  of  computers,  fax  machines,  optical 
disk  and  other  technology,  coupled  with 
the  expense  of  storing  records  on-site, 
have  resulted  in  more  member 
organizations  storing  records  away  from 


*'U.SjC.78aS)k2J(l«88i 
<*17CFX  a00.3O-3;a)(12)  (IWU 

>isii.s.C7aa(bi(i)(>««a). 

2 17  CFR  240.19b-*  (19S3i 


'On  October  27, 1994,  the  PHLX  submitted  a 
letter  indicating  that  "readily  accessible  and 
promptly  retrievable"  generally  means  that  the 
records  will  be  available  on  the  business  day 
following  the  request.  See  Letter  from  Gerald  D. 
O'Connell,  First  Vice  President.  Market  Regulation 
and  Trading  Operatioiu,  PHLX,  to  Michael 
Walinskas,  Branch  Chief.  Options  Branch.  Division 
of  Market  Regulalion,  Commission,  dated  October 
26. 1994  ("October  26  Letter"). 

*  On  August  26, 1994,  the  PHLX  submitted 
Amendment  No.  1  to  the  proposal  to  clarify  that  the 
purpose  of  the  proposal  is  to  allow  members  to 
maintain  required  customer  information  and 
account  statements  off-site,  rather  than  at  the 
member's  principal  supervisory  office,  as  long  as 
the  records  are  readily  accessible  and  promptly 
retrievable. 


their  principal  supervisory  offices.*  In 
view  of  technological  advances,  the 
Exchange  believes  that  it  is  appropriate 
to  permit  the  off-site  storage  of  customer 
records  previously  required  to  be 
maintained  at  a  principal  supervisory 
office.  The  Exchange  also  believes  that 
offsite  storage  should  not  compromise 
the  supervisory  obligations  of  member/ 
participant  organizations  because,  under 
the  proposal,  the  customer  information 
necessary  to  fulfill  those  responsibilities 
must  be  easily  accessible  and  promptly 
retrievable. 

Accordingly,  the  Exchange  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,  in 
general,  and,  in  particular  with  Section 
6(b)(5),  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  as  well  as  to  protect  investors 
and  the  pubUc  interest. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  in  that  it 
is  designed  to  prevent  fi*audulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  protect  investors  and  the  public 
interest.* 

Specifically,  by  allowing  off-site 
storage  of  customer  account  information 
maintained  at  supervisory  offices,  the 
commission  believes  that  the  proposal 
should  provide  the  PHLX's  members 
with  a  cost-effective  means  to  utilize 
computers,  facsimile  machines,  optical 
disks,  and  other  technology  to  store  the 
required  customer  accoimt  information 
off-site  while  ensuring  that  member 
firms  will  continue  to  have  easy  access 
to  all  of  the  customer  account 
information  necessary  to  discharge  their 
supervisory  responsibilities.  In  this 
regard,  the  proposal  provides  that 
options  customer  account  information 
stored  off-site  must  be  "readily 
accessible  and  promptly  retrievable,"^ 
thereby  preserving  the  Exchange's 
ability  to  access  and  investigate 
customer  account  records.  "Hius,  the 
Commission  believes  that  the  proposal 
strikes  a  reasonable  balance  between  the 
PHLX's  interest  in  allowing  member 


'  In  June  1493,  the  Division  of  Market  Regulation 
("Division")  issued  a  nonaction  letter  permitting 
broker-dealers  to  maintain  certain  records  required 
by  Rules  l7a-3  and  17a-4  under  the  Act  on  optical 
disk  technology,  under  certain  conditions.  See 
Letter  from  Michael  A.  Macchiaroli.  Associate 
Director.  Division,  Commission,  to  Michael  D. 
Udoff,  Chairman,  Ad  Hoc  Record  Retention 
Conunittee.  Securities  Industry  Association,  dated 
lune  18. 1993. 

•  15  U.&C  78f(b)(5)  (1988). 

'  See  October  26  Letter,  supm  note  3. 


organizations  to  reduce  the  cost  of 
storing  customer  accoimt  information 
and  ensuring  that  the  information 
continues  to  be  available  for  supervisory 
purposes. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  PHLX  to 
allow  off-site  storage  of  customer 
account  information  maintained  at 
supervisory  offices,  but  not  of  account 
information  stored  at  branch  offices, 
because  branch  offices  are  responsible 
for  the  day-to-day  administration  of 
customer  accoimts  and  require 
immediate  access  to  account 
information.  For  example  by  continuing 
to  require  branch  offices  to  store 
customer  account  information  on-site, 
the  proposal  facilitates  broker 
compliance  with  the  suitabifity 
requirements  applicable  to  options 
customers. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
PHLX-94-35)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 
Jonathan  G.  Katz, 
Secretory. 

[FR  Doc  94-27230  Filed  11-2-94;  8;45  ami 
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[Rel.  No.  IC-20666;  812-0294] 

Select  strategies  Trust,  et  al.;  Notice  of 
Application 

October  28, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"). 
ACnON:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPtXANTS:  Select  Strategies  Trust, 
Series  1  and  subsequent  series  and  any 
successor  unit  investment  trust  (the 
"Trust"  and,  each  series,  separately,  the 
"Series"),  NYLIFE  Distributors,  Lie.  (the 
"Distributor"),  NYLIFE  Depository 
Corporation  (the  "Sponsor"),  MacKay- 
Shields  Financial  Corporation  (the 
"Adviser")  and  any  open-end 
management  investment  company  (or 
portfolio  thereof),  that  may  now  or  in 
the  future  be  advised  by  the  Adviser, 
whose  shares  are  distributed  by  the 
Distributor,  or  that  holds  itself  out  to 
investors  as  part  of  a  "group  of 
investment  companies"  (the  "Funds"), 
as  that  term  is  defined  in  rule  lla-3 
under  the  Act. 


•15  U.S.C.  788(b)(2)  (1982). 

« 17  CFR  200.3O-3(a):i2)  (1993). 
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RgtEVAWT  kCT  mcvom.  Order  reqnesfd 
under  section  6(c)  of  the  htH  to  graat  an 
exemption  from  sections  14(a)  and  19(b) 
of  the  Act  and  pute  19b-1  thereonder; 
under  sections  11  (a)  and  (c)  of  the  Act 
to  pennit  certain  offers  of  exchange :  and 
under  section  ITld)  of  ttw  Act  ana  rale 
17d-l  thereunder  to  permit  certain 
afflliated  transactions. 
SUMMART  Of  application:  Applicants 
request  an  order  (a)  permitting  the 
respective  Series  to  invest  in  shares  of 
an  open-end  investment  company  and 
U.S.  Treasury  tero  coupon  obltgations: 
(b)  exempting  the  Sponsor  from  having 
to  take  for  its  own  account  or  place  with 
others  $100,000  worth  of  units  in  the 
Trust:  (c)  permitting  the  Trust  to 
distribute  capital  gains  resulting  from 
redemptions  of  Fund  shares  within  a 
reasonable  time  after  receipt;  (d) 
permitting  certain  offers  of  exchange 
involving  the  Trust;  and  (e)  permitting 
certain  aFTi  hated  transactions  involving 
the  Trust. 

FlUNG  DATES:  The  application  was  filed 
on  October  19,  1994. 

HEARINO  on  NOrmCATKM  Of  HEAniNQ:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  heering. 
Interested  persons  may  request  a 
hearing  by  writing  to  Oie  S3BC's 
Secretary  and  serving  applicanls  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  22,  1994,  and  should  be 
accompanied  by  proof  of  service  en  the 
applicants,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  wiw  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SGCs  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549. 
Applicants:  51  Madison  Avenue,  New 
York,  New  Yoric  10291. 
FOR  FURTHER  INFORtUTICM  COMTACT: 
Sarah  A.  Buescher.  Law  Gerk,  at  (202) 
942-0573,  or  Robert  A.  Robertson. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPI.EMENTARV  MFORMATOt:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SECs 
Public  ReHarenoe  Branch. 


AppMcaalB' 

1.  The  Trust  is  a  unit  investment  trust, 
organized  in  series  form  and  regirtared 
under  the  Act.  Units  of  aadi  Series  %riH 
be  registered  under  the  Securities  Ad  of 


1933  T'Securities  Act*!  and  will  be 
offered  to  tfie  pubfia  lEaA  Series  will  be 
organieed  pursuant  to  a  trust  indenture 
that  will  incorporate  a  master  trust 
agreement  relating  to  the  entire  Trust 
(the  agreement  and  indenture  are 
coHectively  refer  red  to  as  the  'Trust 
Agreement"*).  The  Trust  Agreement  will 
name  a  qualified  bank  as  trxistee  (the 
'Trustee"). 

2.  Each  unit  of  a  Series  will  repiesent 
an  undivided  interest  in  an  unmanaged 
portfolio  consisting  of  (i)  U.S.  Treasury 
bonds  or  notes  paying  no  ourent 
interest  (zero  coupon  obligations)  and 
(ii)  shares  of  a  Fund.  Each  Series  will 
acquire  an  amount  of  zero  coupon 
obligations  that,  upon  termination  of  fte 
Series,  will  be  sufficient  to  pay  each 
initial  investor  purchasing  units  of  the 
Trust  Series  on  the  first  date  such  units 
are  offered  for  sale,  the  total  amount  tiiat 
the  investor  originally  invested  in  the 
Series,  plus  sales  charges  incurred.  The 
remainder  of  the  Series'  proceeds  will 
be  invested  in  shares  of  a  single  Fund. 

3.  The  Sponsor  will  deposit  in  each 
Series  zero  coupon  obligations  at  a  price 
determined  by  an  independent 
evaluator  and  shares  of  a  Fund  at  their 
net  asset  valiie.  With  the  deposit  of  the 
zero  coupon  obtigations  and  Fond 
shares  in  a  Series,  the  Sponsor  will  have 
established  a  proportionate  relationship 
between  the  principal  amount  of  zero 
coupon  obligations  and  Fund  shares  so 
that  the  initial  investors  will  receive  at 
least  their  original  purchase  price, 
including  sales  charges,  upon 
termination  of  the  Series. 
Simultaneously  with  such  deposit,  the 
Trustee  will  deliver  to  the  Sponsor 
registered  certificates  for  units  in  each 
Series  v«rbich  will  represent  the  entire 
ownership  of  the  Series.  The  units  of  a 
Series  will  be  offiered  for  sale  to  the 
public  by  the  Sponsor  through  the  final 
prospectus  after  the  registration 
statement  of  Form  S-6  under  the 
Securities  Act  has  been  declared 
effective  and  clearance  with  the 
applicable  state  authorities  has  been 
obtained. 

4.  The  units  will  be  offered  initially 
at  a  price  based  on  the  net  asset  vahie 
of  the  shares  of  a  Fund  selected  for 
deposit  in  that  Series,  the  offering  side 
value  of  the  zero  coupon  obligations 
deposited  in  the  Series,  plus  a  saiee 
charge.  An  independent  evaluator  will 
charge  each  Series  an  evaluation  fee  for 
the  cost  of  deteraining  the  velue  of  lare 
coupoa  eUigatioBS  that  aie  depesited  ia 
the  Series.  No  such  fee  will  be  charged 
on  Fund  shares  deposited  in  the  Swies 
because  the  value  of  those  securities  is 
readily  available.  Upon  redemptieo. 
each  Series  will  redMHi  units  in  that 
Series  at  pitee*  baaed  on  the  aggi'egate 


bid  side  vahte  of  the  zero  coupon 
obligations  plos  the  net  asset  vahie  of 
the  Fund's  shares. 

5.  Ahhou^  it  will  not  be  obligated  to 
do  so,  the  Sponsor  wifl  contiact  with  a 
registered  broker<lealer  (the  '^Market 
Maker**),  initially  expected  to  be  an 
organintioQ  unaffiliated  with  the 
Sponsor,  to  maintain  a  secondary 
market  for  the  units.  The  Maiket  Maker 
will  repurchase  the  Tuaits  at  a  price 
based  on  the  aggregate  bid  side  veiue  of 
the  zero  coupon  obligations  plos  the  net 
asset  value  of  the  Ftmd's  shares 
(excluding  sales  loads  oa  Fund  shares) 
and  will  reoffer  the  uaits  at  this  price 
plus  a  sales  charge.  The  extent  to  nvhich 
the  Market  Maker  maintains  a  secondary 
market  for  the  units  will  reduce  the 
number  of  units  presented  to  the  Series 
for  redemption  and  thus  obviate  the 
need  for  the  Series  to  sell  aero  coupon 
obligatiorts  or  Fund  shares  to  meet 
redemption  requests.  In  the  event  dut 
the  Sponsor  does  not  enter  into  or 
maintain  a  contract  with  the  Market 
Maker,  or  the  Market  Maker  does  not 
maintain  a  secondary  market  in  the 
units,  the  Sponsor  will  instruct  the 
Trustee  to  sell  Fund  shares  or  zero 
coupon  obligations,  the  latter  oaly  if 
after  the  sale  the  original  proportional 
relation.ship  between  zero  coupon 
obligations  and  unit  value  is 
maintained. 

6.  The  Sponsor  will  be  permitted 
uiMler  the  Trust  A^eement  to  deposit 
additional  securities,  which  may  result 
in  a  potential  corresponding  increase  in 
the  number  of  units  outstanding.  Such 
units  may  be  continuously  offered  for 
sale  to  the  public  by  means  of  a 
prospectus.  The  Sponsor  anticipates 
that  any  additional  securities  deposited 
in  the  Series  subsequent  to  the  initial 
date  of  deposit  in  connection  with  the 
sale  of  these  additional  units  will 
maintain  the  proportionate  relationship 
between  the  principal  amounts  of  zero 
coupon  obligations  and  FuikI  shares  in 
the  Series. 

7.  Each  Fund  will  be  an  open-end 
management  investment  compeny  that 
is  registered  under  the  Act.  Each  Fund 
will  be  advised  by  the  Adviser,  have  its 
shares  distributed  by  the  Distributor,  or 
otherwise  be  a  hmd  within  the  same 
group  of  investneat  companies,  within 
the  meaning  of  rule  11a-3  under  the 
Act  The  Adviser  is  registered  as  a« 
investment  adviser  under  the 
Investment  Advisees  Act  of  1944).  The 
Distributor  ia  a  brdbar-daaler  fegistered 
under  the  Securities  Exchange  Act  of 
1934. 

8.  Some  of  the  Funds  may  impose 
froat-aod  sales  loads  ("FESL"). 
continpot  dafcned  aaiaa  chaigas 
("CDSC'Iin  accordance  with  an 


exemptive  order  (the  "CDSC  Order").» 
or  rule  12b-l  fees.  Any  FESL  or  CDSC 
will  be  waived  by  the  Fund  on 
purchases  by  a  Series  and  any  rule  12b- 
1  fees  will  either  be  waived  or  rebated 
immediately  to  the  Trustee  of  a  Series 
by  the  Fund.  In  the  event  that  a  rufe 
12b-l  fee  is  rebated  in  this  manner,  the 
Series  will  use  the  rebated  fee  to  pay  for 
that  Series'  expenses  and  distribute  to 
unit  holders  any  remainder.  If  rule  12b- 
1  fees  are  not  charged  by  the  Fund,  the 
Series  will  f>ay  for  its  expenses  from  any 
income  received  from  distributions  paid 
on  Fund  shares  and,  if  necessary,  will 
sell  Fund  shares  to  pay  for  expenses. 
Zero  coupon  obligations  held  by  a 
Series  will  not  be  sold  to  pey  for  Series 
or  Trust  expenses. 

9.  Each  Series  will  terminate  after  a 
stated  period  of  years,  initially  expected 
to  be  approximately  10  to  15  years.  At 
the  termination  of  a  Series,  unitholders 
will  have  a  choice  of  receiving  (1)  their 
pro  rata  share  of  the  underlying  Fund 
shares  in  kind  and  the  cash  proceeds 
from  the  zero  coupon  obligations,  (2) 
their  pro  rata  share  of  cash  upon  the 
liquidation  of  the  Fund  shares  and  zero 
coupon  obligations  or  (3)  their  pro  rata 
share  of  the  underlying  Fund  shares  in 
kind  and  investing  the  amount  of  cash 
proceeds  from  the  zero  coupon 
obligations  in  additional  Fund  shares 
without  paying  a  FESL  or  CDSC.  if  any. 
After  termination  of  a  Series, 
unitholders  electing  the  first  or  last 
option  will  become  shareholders  of  the 
particular  Fund  and  will  be  subject  to 
their  pro  rata  share  of  any  rule  12b-l 
fees  charged  by  the  Fund,  as  are  all 
other  shareholders  of  the  Fund. 

Applicants'  Legal  Conclusions 

1.  Section  14(a)  of  the  Act  requires 
that  investment  companies  have 
$100,000  of  net  worth  prior  to  making 
a  public  offering.  As  the  Sponsor 
intends  to  sell  all  of  the  Trust  Series' 
units  to  the  pubUc.  thereby  withdra%ving 
certificates  representing  the  entire 
beneficial  ownership  of  the  Trust, 
applicants  request  exemptive  relief  bom 
the  net  worth  requirement  of  section 
14(a).  AppUcants  will  comply  in  all 
respects  with  rule  14a-3,  which 
provides  an  exemption  from  section 
14(a),  except  that  the  Trust  will  not 
restrict  its  portfolio  investments  to 
"ehgible  trust  securities." 

2.  Section  19(b)  and  rule  19b-l 
thereunder  make  it  unlawful  for  a 
registered  investment  company  to 
distribute  long-term  capital  gains  more 
often  than  once  every  twelve  months. 


'  Investment  Company  Act  Release  Nos.  20284 
(May  9. 1994)  (notice)  and  20336  (June  6. 1994) 
(order). 


Applicffiits  request  an  exemption  from 
section  19(b)  and  rule  19b-1  to  the 
extent  necessary  to  permit  any  capital 
gains  resulting  fiom  the  redemption  of 
Fund  shares  to  be  distributed  to 
unitholders  along  with  the  Trust's 
regular  quarterly  distributiotts.  In  all 
other  respects,  applicants  intend  to 
comply  with  rule  19b-l  under  the  Act 

3.  Section  11(a)  makes  it  unlawful  for 
any  registered  open-end  investment 
company  or  principal  underwriter  for 
such  company  to  make  or  cause  to  be 
made  certain  ofiiers  of  exchange  on  any 
basis  other  than  the  relative  net  asset 
values  of  the  secinities  to  be  exchanged, 
imless  the  terms  of  the  exchange  offer 
have  first  been  approved  by  the  SEC 
Section  11(c)  provides  that  section  11(a) 
will  be  applicable  to  any  type  of 
exchange  offer  involving  securities  of  a 
registered  unit  investment  trust, 
irrespective  of  the  basis  of  exchange. 
Upon  termination  of  the  Trust, 
unitholders  will  have  the  option,  which 
could  be  viewed  as  an  exdiange  offer, 
to  receive  their  pro  rata  share  of  the 
underlying  Fund  shares  in  kind  and 
invest  the  amount  of  cash  proceeds  from 
the  zero  coupon  obligations  in 
additicmal  Fund  shares  without  the 
imposition  of  a  FESL  or  CDSC  (although 
rule  12b-l  fees  will  be  imposed  on  the 
Fund  shares  ultimately  held  by  the 
unitholder)  (the  "Exchange  Option"). 
The  "exchange"  of  Series'  unit  proceeds 
for  Fund  shares  will  be  at  relative  net 
asset  value  since  the  Fund  will  waive 
any  FESL  or  CDSC  that  it  might 
otherwise  impose  if  a  unitholder  selects 
the  Exchange  Option.  As  such,  aside 
from  a  rule  12b-l  fee,  if  any,  that  would 
be  imposed  on  unitholders  once  they 
became  shareholders  of  a  Fund  that 
imposed  such  a  fee,  there  will  be  no 
economic  incentive  for  a  broker  to 
encourage  a  imitholder  to  select  the 
Exchange  Option  at  the  termination  of 
the  Series.  Applicants  believe  that  the 
terms  of  the  Exchange  Option  are  fair 
and  reasonable  to  the  imitholders  and 
consistent  with  the  policy  and  purpose 
of  section  11. 

4.  Section  17(d)  and  rote  17d-l  under 
the  Act  make  it  unlawful  for  any 
affiliated  person  or  principal 
underwriter  for  a  registered  investment 
company,  and  any  affiliated  person  of. 
such  persons,  acting  as  principal,  to 
effect  any  transaction  in  which  such 
registered  company  is  a  joint  or  a  joint 
and  several  participant  with  such 
person,  unless  the  ^C  has  granted  an 
order  approving  of  the  transaction. 
AppHcants  believe  that  the  conditions 
imposed  in  any  order  granted  wUI 
ensure  that  the  proposed  arrangement  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act,  and  that 


neither  the  Trust  nor  the  Fund  will 
participate  in  the  arrangemmit  on  a 
different  or  less  disadvantageous  basis 
than  other  participants. 

5.  Applicants  do  not  request  relief 
under  section  12(d)(1)  of  the  Act. 
Section  12(dKl)  limits  fiurchases  by 
registered  investment  companies  of 
securities  issued  by  other  investment 
companies.  Section  12(d)(1)  (£) 
provides,  however,  that  section  12(d)(1) 
shall  not  apply  to  securities  purchased 
by  a  registered  unit  investment  trust  if 
the  securities  are  the  only  "investment 
securities"  held  by  the  trust.  Applicants 
believe  that  the  U.S.  Treasury  zero 
coupon  obligations  are  not  "investment 
securities"  for  purposes  of  section 
12(d)(1)  (E)2  and  that  the  Fund  shares 
are  the  only  "investment  securities" 
which  the  Trust  vrill  hold.  Accordingly, 
they  do  not  believe  relief  from  section 
12(d)(1)  is  necessary. 

Applicants'  Conditions 

Applicants  agree  to  the  following  as 
conditions  to  the  granting  of  the 
requested  order: 

1.  The  Trustee  will  not  redeem  Fimd 
shares  except  to  the  extent  necessary  to 
meet  redemptions  of  units  by 
unitholders,  or  to  pay  Trust  expenses 
should  distributions  and  rebated  rule 
12b-l  fees  received  on  I\md  shares 
prove  insufficient  to  cover  such 
expenses. 

2.  Any  rule  12b-l  fees  received  by  the 
Sponsor  or  the  Distributor  in  connection 
with  the  distribution  of  Fund  shares  to 
the  Trost  will  be  immediately  rebated  to 
the  Trustee. 

3.  All  Trust  Series  investing  in  shares 
of  the  same  Fund  will  be  structured  so 
that  their  maturity  dates  will  be  at  least 
thirty  days  apart  from  one  another. 

4.  Applicants  will  comply  in  ail 
respects  with  the  requirements  of  rule 
14a-3,  except  that  the  Trust  will  not 
restrict  its  portfolio  investments  to 
"eligibte  trust  secinities." 

5.  Shares  of  a  Fund  which  are  held  by 
a  Series  of  the  Trust  will  be  voted  by  the 
Trustee  of  the  Trust,  and  the  Trustees 
will  vofe  all  shares  of  a  Fund  held  in  a 
Trust  in  the  same  proportion  as  all  other 
shares  of  that  Fund  not  held  by  the 
Trust  are  voted. 

6.  No  sales  charge  or  redemption  fee 
will  be  imposed  on  shares  of  a  Fund 
-which  are  held  by  any  Series  of  the 
Trust  or  on  any  shares  acquired  by 
unitholders  through  reinvestment  of 
dividends  or  distributions  or  throu^ 
reinvestment  at  termination. 

7.  The  prospectus  of  eadi  Trust  Series 
and  any  sales  literature  or  advertising 


'  Equity  Securities  Trust,  (pub.  avail.  |an.  19, 
1994). 
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that  mentions  the  existence  of  a 
reinvestment  option  will  disclose  that 
sharehoider*  who  elect  to  invest  in 
Fund  shares  will  inctir  a  rule  12b-l  fee 
if  the  Fund  impose*  a  rule  12b-l  fee. 

For  the  SEC  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Mafsant  H.  McFarlaad. 
Deputy  Secretary. 

|FR  Doc.  94-27270  Filed  11-2-94:  8:4S  am] 
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SMALL  BUSINESS  ADMINISTRATION 
pjeenae  No.  OS/75-0220] 

Piper  Jeffrey  Healthcare  Capital,  L.P. 
(S8IO;  Notice  of  leeuanoe  of  a  SmaU 
Buelrtees  Investment  Compeny 
Ucenee 

On  September  2. 1994.  a  notice  was 
published  in  the  Federal  Register  (59 
FR  45745)  stating  that  an  application 
had  been  filed  by  Piper  Jafnay 
Healthcare  Capital.  LP.  (SBIC)  of 
Minneapolis.  Minnesota,  with  the  Small 
Business  Administration  (SBA) 
pursuant  to  Section  107.102  of  the 
Regulations  governing  small  business 
investment  companies  (13  CFR  107.102 
(1994))  for  a  license  to  operate  as  a  small 
business  investment  company. 

Interested  parties  were  given  until 
close  of  business  on  September  16, 1994 
to  submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958.  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information.  SBA 
issued  License  No.  05/75-0220  on 
September  26, 1994,  to  Piper  Jaffray 
Healthcare  Capital  L.P.,  (SBIC)  to 
operate  as  a  small  business  investment 
company. 

The  Licensee  will  be  owned  by  Piper 
Jaf^y  Healthcare  Fund,  L.P.  (99.0%) 
and  Piper  Ventures  Management  IV.  L.P. 
(1.0%).  Investors  holding  more  than 
10.0%  of  Piper  laffray  Healthcare  Fund, 
LP.  include  Piper  Jaffray  Companies. 
Inc.  through  its  Piper  laffray  Investors 
Fund  VIII.  and  St.  Jude  Medical.  Inc.  a 
publicly-traded  medical  devices  firm 
based  in  St.  Paul.  Minnesota.  The 
Licensee  will  begin  operations  with  $7.5 
million  of  private  capital. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  S9.011.  Small  Business 
Investment  Companies) 

Dated:  October  27. 1994. 
Robert  D.  StiUnan. 

Associate  Administrator  for  Investment. 
(PR  Doc.  94-27271  Filed  11-2-94;  8:45  am) 
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Seftlof  EKec<Hiwe  Service  i*eiTuiiiieiice 
neview  (soero  ue«  or  aaeinoers 

AQENCV:  Sniall  Business  Administration. 
ACTIOM:  Listing  of  Personnel  Serving  as 
Members  of  this  Agency's  Senior 
Executive  Service  Performance  Review 
Boards. 

StJMMAflY:  Section  4314(c)(4)  of  Title  5, 
U.S.C  requires  Federal  agencies  to 
publish  notification  of  the  appointment 
of  individuals  who  serve  as  members  of 
that  Agency's  Performance  Review 
Boards  (PRfi).  The  following  is  a  listing 
of  those  individuals  currently  serving  as 
members  of  this  Agency's  PRB: 

1.  Lawrence  E.  Barrett.  Assistant 
Administrator  for  Information 
Resources  Management 

2.  John  R.  Cox.  Associate  Administrator 
for  Financial  Assistance 

3.  Calvin  Jenkins,  Assistant 
Administrator  for  Administration 
(Substitute  member,  if  required) 

4.  Janis  F.  Kearney.  Assistant 
Administrator  for  Public 
Communications 

5.  Bernard  Kulik.  Associate 
Administrator  for  Disaster  Assistance 
(Substitute  member,  if  required) 

6.  Francisco  A.  Marrero,  District 
Qirector.  Newark 

7.  George  H.  Robinson.  Assistant 
Administrator  for  Equal  Employment 
Opportunity  and  Civil  Rights 
Compliance 

8.  Aubrey  Rogers,  District  Director,  New 
York  (Substitute  member,  if  required) 

9.  Carolyn  J.  Smith.  Assistant 
Administrator  for  Personnel 

10.  John  L  Smith,  District  Director. 
Chicago 

11.  John  T.  Spotila.  General  Counsel 

12.  Mary  K.  Swedin.  Assistant 
Administrator  for  Congressional  and 
Legislative  Affairs 

13.  Janice  E.  Wolfe,  Associate  Deputy 
Administrator  for  Economic 
Development 

The  following  is  a  listing  of  those 
individuals  currently  serving  as 
members  of  this  Office  of  Inspector 
General  PRB: 

1.  Michael  Zimmerman,  Deputy 
Inspector  General.  Department  of 
Commerce 

2.  Craig  Beauchamp.  Assistant  Inspector 
General  for  Investigations, 
Department  of  Agriculture 

3.  Carolyn  J.  Smith,  Assistant 
Administrator  for  Personnel 

Dated:  October  27. 1994. 
Cassandra  Pulley, 
Administrator  (Acting). 
jFR  Doc  94-27270  Filed  lt-2-04:  8:4S  am) 
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CAppUcatton  No.  »900eo»q 

Shenandoah  Venture  Cepital  Umlted 
Partnerehip;  Notice  of  HUng  of  an 
Application  for  a  Ucenee  To  Operate 
aa  a  Small  Buaineaa  Investment 
Compeny 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1944))  by 
Shenandoah  Venture  Capital  Limited 
Partnership.  208  Capitol  Street.  Suite 
300,  Charleston.  West  Virginia  25301. 
for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  tht;  Small  Business  Investment 
Act  of  1958,  as  amended  (IS  U.S.C  et 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder.  Shenandoah 
Venture  Capital  Limited  Partnership  is  a 
West  Virginia  limited  partnership. 

DM  Associates,  Inc.  0  is  the  general 
partner  of  the  Applicant.  Thomas  Loehr 
owns  100  percent  of  the  general  partner. 
The  officers  and  directors  of  DM 
Associates,  Inc.  n  are: 


Nwne 

TMe 

Ttwmas      E.      Loehr,       1 

Director  and 

Ctialwood  Road,  Ctwrtes- 

President 

ton,  WV. 

Anttiony    W.    Mazeion.    344 

Director  and 

Roxaiana  Hilts  Drive,  Dun- 

Secretary. 

t>af,  WV. 

Ricttard  A.  Rubin.  S  Wild  Acre 

Director. 

Road.  Cttarteston.  WV. 

Amo  J.S.  Paas.  4  Winding 

Director. 

Wood    Road.    Ctiarleston. 

WV. 

FFederick     L.     RusseU,     Jr.. 

Director. 

Edgewood  Farm  f«.   714. 

Middtotourg,  VA. 

The  following  limited  partner  owns  or 
controls  10  percent  or  more  of  the 
proposed  SBIC's  Regulatory  Capital: 


Name 


Hope  Gas,  Inc..  Bank  Or)e  Center 
West.  Third  and  Mam  Streets, 
Clarksburg.  WV  26301  


Owner- 
st)ip 

percent- 
age 


99 


Shenandoah  Venture  Capital  Limited 
Partnership  will  be  managed  by  Fourth 
Venture  Investment  Group.  Inc.  The 
officers,  directors,  and  shareholders  of 
Fourth  Venture  Investment  Group,  Inc. 


Owner- 

Name 

Title 

Ship 

percent- 

age 

Thomas  E. 

rresident  ana 

100 

Loehr. 

Dtrector. 

Anthony  W. 

Secretary  and 

0 

Mazeioa 

Director. 

Frederick  L 

Director  

0 

Russell.Jr. 

Richard  A 

Director  

0 

Rubia 

Anw  J.S.  Paas  . 

Director  

0 

The  applicant  will  have  capitalization 
of  $2,500,000,  and  will  be  a  source  of 
debt  and  equity  capital  for  qualified 
small  business  concerns. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposisd  owners  and 
management,  and  the  probability  of 
succmsful  operations  of  the  new 
company  under  their  maiiagement, 
including  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW..  Washington.  DC  20416. 

A  copy  of  this  Notice  will  be  published  in 
a  newspaper  of  general  ciiculatioii  in 
Charleston.  West  Virginia. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies) 

Dated:  October  27, 1994. 
Roiwrtai 


Associate  Administrator  for  Investment. 
IFR  Doc  94-27273  Filed  11-2-94;  8:45  am) 
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[Ltcenee  No.  09/79-0399] 

Walden-SBIC.  LP.;  Notice  of  Issuance 
of  a  Small  Businees  Investment 
Company  License 

On  August  12, 1994.  a  notice  was 
pubHshed  in  the  Federal  Hegista-  (59 
FR  41549)  stating  that  an  application 
had  been  filed  by  Walden-SBIC.  LP.  of 
San  Francisco,  (^)ifomia,  with  the 
Small  Business  Administration  (SBA) 
pursuant  to  $  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  for 
a  license  to  operate  as  a  small  business 
investment  company. 

Interested  parties  were  given  until 
close  of  business  September  12, 1994  to 
submit  their  comments  to  SBA.  No  . 
comments  were  received. 


Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  09/79-0399  on 
September  19, 1994,  to  Walden-SBIC, 
L.P.  to  opwate  as  a  small  business 
investment  company. 

The  Licensee  will  be  owned  by 
Walden  Capital  Partners  n,  LP.  (99.0%) 
and  the  Walden  partners  (1.0%). 
Walden  Capital  Partners  n,  LP.  is  a 
venture  fund  consisting  of  some  75 
different  individuals  and  entities.  The 
Licensee  will  begin  operations  with 
$10.0  million  of  private  capital. 

(Catalog  of  Federal  D(Miestic  Assistance 
Program  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  27, 1994. 
Robert  D.  Stilfaiaa, 

Associate  Administrator  for  Investment 
IFR  Doc.  94-27272  Filed  11-2-94;  8:45  am] 
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DEPAfrrMENT  OF  TRANSPOfTTATION 

Federal  Aviatton  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Fecmty  Change  (PFC)  PFC 
at  Jackson  Hole  Airport.  Jecfcson.  WY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

St/MMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  a  HPC  at 
Jackson  Hole  Airport  under  tiie 
provisions  of  the  AviatiiHi  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  (^nnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  December  5. 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  Uie  FAA  a  the  following 
address:  Alan  E.  Wiechmami,  Managn^ 
Denver  Airports  District  Office,  DEN- 
ADO;  Federal  Aviation  Administration; 
5440  Roslyn,  Suite  300;  Denver.  CO 
80216-6026. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Geargo 
Larson,  Airport  N4anager,  Jadcson  Hole 
Airport,  Jackson,  Wyoming,  at  tlte 
following  address:  P.O.  Box  159, 
Jackson,  Wyoming  83001. 


Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Jackson  Hole 
Airport,  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phillip  Braden,  (303)  286-5530;  Denver 
Airports  District  Office,  DEN-ADO; 
Federal  Aviation  Administration;  5440 
Roslyn,  Suite  300;  Denver,  Colorado 
80216-6026.  The  application  may  be 
reviewed  in  person  at  this  same  t 

location. 

SUPPLfMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Jackson  Hole  Airport, 
under  the  provisions  of  tlie  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  October  25, 1994,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PPC 
submitted  by  Jackson  Hole  Airport  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  af^xove  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  4, 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFQ  $3.00 

Proposed  charge  effective  date:  April  1, 
1995 

Proposed  charge  expiration  date: 
October  31,  2000 

Total  estimated  PFC  revenues: 
$2,100,000 

Brief  description  of  proposed  project: 
Terminal  building  expansion; 
Acquisition  of  safety  equipment; 
Terminal  baggage  improvements; 
Runway  safety  project  - 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PPCs;  None 

Any  person  may  insj)ect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  540,  Renton,\VA  98055- 
4056. 

In  additi(m,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  p>erson  at  the  Jackson 
Hole  Airport. 


UMI 
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Issued  in  Renton.  Washingtoa,  on  October 
25. 1904. 
Devkl  A.  Field. 

Acting  Manager.  Airports  Division.  Northwest 
Mountain  Region. 

IFR  Doc  94-27287  Filed  11-2-M:  8:45  am) 
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Notica  of  Intent  To  Rule  on  Application 
To  Uaa  ttte  Revenue  From  a  Paaaengar 
Facility  Charge  (RFC)  at  Saraaota 
Bradenton  Intamationai  Airport, 
Saraaota,  PL 

AOCNCV:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMAKV:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Sarasota  Bradenton  International 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  liefore  December  5.  1994. 

ADORE88C8:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
OfTice.  9677  Tradeport  Drive.  Suite  130. 
Orlando.  Florida  32827-5397. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Richard 
M.  Vacar.  Executive  Director  of  the 
Sarasota  Manatee  Airport  Authority  at 
the  following  address:  Sarasota  Manatee 
Airport  Authority.  6000  Airport  Circle. 
Sarasota.  Florida  34243. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Sarasota 
Manatee  Airport  Authority  under 
section  158.23  of  Part  158. 

FOn  FURTHER  MfOMHATKM  CONTACT: 
Pegy  Jones,  Airport  Plans  &  Programs 
Manager.  Orlando  Airports  District 
Office.  9677  Tradeport  Drive.  Suite  130. 
Orlando.  Florida  32827-5397.  (407) 
648-6583.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPI^MENTARV  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use  the 
revenue  from  a  PFC  at  Sarasota 
Bradenton  International  Airport  under 
the  provisions  of  the  Aviation  Safaty 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 


Reconciliation  Act  of  1990)  (Pub.  L 
101-508)  and  Part  158  of  the  Federal 
Aviation  regulations  (14  CFR  Part  158). 

On  October  27. 1994,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
the  Sarasota  Manatee  Airport  Authority 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  January  31. 1995. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00 
Actual  char^  effective  date:  September 

1.1992 
Estimated  charge  expiration  date: 

September  1,  2005 
Total  approved  PFC  revenue: 

$38,715,000 
Total  estimated  PFC  revenue  to  be  used 

on  projects  in  this  applcation: 

$5,395,493 

Brief  Description  of  Proposed  Projectls) 

Project  101  Federal  Aviation  Regulation 

(FAR)  Part  150  Program  Funding 
Project  105  Environmental  Assessment 

Runway  Extension 
Project  106  Acquire  Runway  Protection 

Zone  Land 
Project  113  Rehabilitate  Taxi  way  F 
Project  114  Rehabilitate  Taxiway  A 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commerical  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Sarasota 
Manatee  Airport  Authority. 

Issued  in  Orlando.  Florida,  on  October  27. 
1994. 

Charles  E.  Blair. 

Manager.  Orlando  Airports  District  Office. 
Southern  Region. 

(PR  Doc.  94-27290  Filed  11-2-94;  8:45  am] 
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National  Highway  Traffic  Safaty 
Admlnlatration 

Petition  for  Modification  of  a 
PravkMialy  Approved  Antithaft  Devica; 
Volkswagen 

AOENCV:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Grant  of  petition  for 
modification  of  a  previously  approved 
antitbeft  device. 


SUMMARY:  In  1988.  this  agency  granted 
VoUcswagen  of  America.  Inc.'s 
(VoUuwagen)  petition  for  exemption 
from  the  parts  marldng  requirements  of 
the  vehicle  theft  prevention  standard  for 
the  Audi  100  and  Audi  200  lines.  The 
lines  have  been  redesignated  for  model 
year  1995  as.  respectively,  the  Audi  A6 
and  Audi  S6.  This  notice  grants 
Vollcswagen's  petition  for  a  modification 
of  the  exemption  originally  granted  in 
1988,  and  modified  in  1992.  The  agency 
grants  this  petition  because  it  has 
determined,  based  on  substantial 
evidence,  that  the  modified  antitbeft 
device  described  in  Volkswagen's 
petition  to  be  placed  on  the  car  lines  as 
standard  equipment,  is  likely  to  be  as 
effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
parts  marking  requirements. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  at  the  beginning  of 
model  year  1995. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  A.  Gray.  Office  of  Market 
Incentives.  NHTSA,  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590.  Ms. 
Gray's  telephone  number  is  (202)  366- 
1740. 

SUPPl£MENTARV  INFORMATION:  In 
February  1988.  NHTSA  published  in  the 
Federal  Register  a  notice  granting  the 
petition  bnm  Volkswagen  of  America, 
Inc  (Volicswagen)  for  an  exemption 
froni  the  parts  marking  requirements  of 
the  vehicle  theft  prevention  standard  for 
two  model  year  (MY)  1989  Volkswagen 
car  lines,  the  Audi  100  and  Audi  200. 
(See  53  FR  4095,  February  11, 1988). 
The  agency  determined  that  the 
antitbeft  device  which  Volicswagen 
intended  to  install  on  the  two  car  lines 
as  standard  equipment  was  likely  to  be 
as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  would 
compliance  with  the  parts  marldng 
requirements  of  the  theft  prevention 
standard. 

Subsequently,  on  April  29. 1992. 
NHTSA  published  a  notice  granting 
Volkswagen's  petition  for  a  modification 
of  the  1988  exemption  so  that  company 
could  begin  installing  a  new  version  of 
its  antitbeft  device  (See  57  FR  18203). 
The  new  device  was  placed  as  standard 
equipment  on  the  MY  1992  Audi  100 
and  S4  (formerly  the  200)  lines. 
Volkswagen  stated  that  the  MY  1992 
antitbeft  device  included  a  modified 
central  locking  system,  and  included,  on 
the  higher  priced  models  in  the  100 
line,  a  remote  control  signaling  unit. 

In  a  letter  dated  May  11, 1994, 
Volkswagen  informed  NHTSA  of 
contemplated  changes  to  the  antitbeft 
device  to  be  placed  as  standard 
equipment  on  the  MY  1995  Audi  A6 


and  S6  car  lines,  and  requested  that  the 
modified  antitbeft  device  be  permitted. 
In  a  letter  dated  July  14, 1994, 
Volkswagen  submitted  a  letter  showing 
"good  cause"  why  NHTSA  should  make 
the  grant  of  the  i>etition  for  modification 
applicable  to  MY  1995.  In  a  letter  dated 
August  3. 1994.  Volkswagen  provided 
supplemental  information  addressing 
section  543.6(a)(4).  reasons  for  the 
petitioner's  belief  that  the  antitheft 
device  will  be  effective  in  reducing 
motor  vehicle  theft,  and  section 
543.6(a)(5),  reasons  for  the  petitioner's 
belief  that  NHTSA  should  determine 
that  the  antitheft  device  is  likely  to  be 
as  effective  as  parts  marking.  Together, 
Volkswagen's  submissions  of  May  11, 
July  14.  and  August  3  constitute  a 
complete  submission,  as  required  by  49 
CFR  543.9(c)(2),  in  tliat  the  petition 
r.  sets  the  general  content  requirements 
c  i  section  543.5  paragraphs  (b)  (1) 
through  (3)  and  (7);  and  the  specific 
content  requirements  under  section 
543.6. 

In  a  letter  dated  May  23, 1994  to 
Volkswagen,  the  agency  granted  the 
petitioner's  request  for  confidential 
treatment  of  bracketed  information  in  its 
May  11, 1994  letter.  On  September  6, 
1994,  Volkswagen  informed  NHTSA  in 
writing  that  the  names  of  the  A6  and  S6 
car  lines  and  the  model  year  of  their 
introduction,  had  been  publicly 
released,  and  therefore,  Volkswagen  no 
longer  requested  confidential  treatment 
for  this  information. 

Volicswagen's  petition  contains  a 
detailed  description  of  the  identity, 
design,  and  location  of  the  components 
of  the  antitheft  device,  including  the 
electrical  schematics  of  the  device. 
There  are  locks  on  the  trunk,  the 
driver's  door,  and  the  front  passenger 
door.  Volkswagen  stated  that  the 
antitheft  device  planned  for  MY  1995  is 
activated  by  removing  the  key  from  the 
ignition  and  locking  the  driver's  door  or 
trunk.  When  the  operator  removes  the 
ignition  key,  exits  from  the  vehicle  and 
locks  the  driver's  door  with  the  key,  the 
central  locking  system  is  activated. 
Activation  of  the  central  locking  system 
renders  the  starter  motor  nonfunctional 
and  arms  an  audible  alarm.  The  alarm 
is  triggered  by  sensors  in  the  light 
contact  switches  for  the  doors  and 
engine  compartment,  by  a  sensor 
located  in  the  trunk  key  cylinder,  and 
by  disconnection  of  the  ground  Vi^ire 
between  the  radio  housing  and  the 
antitheft  alarm  unit. 

The  theft  deterrent  system  of  the 
antitheft  device  planned  for  MY  1995 
has  an  engine  starter  interrupt  function. 
While  the  system  is  armed,  any  breach 
of  it  will  automatically  interrupt  the 
starter  relay.  Once  the  alarm  has  been 


triggered,  the  engine  cannot  be  started 
until  the  alarm  has  been  deactivated 
with  the  key  in  one  of  the  front  doors 
or  the  trunk  lode. 

Vollcswagen  states  that  the  antitheft 
device  planned  for  the  MY  1995  car 
lines  differs  somewhat  firom  the  device 
on  the  MY  1992  lines.  Volkswagen 
states  that  the  differences  in  the  planned 
MY  1995  device  are  a  revision  in  the 
central  locking  system,  the  addition  of 
an  LED  activation  indicator,  and 
changes  in  the  audible  and  visible 
warning  devices. 

With  the  MY  1992  antitheft  device, 
once  the  central  locking  system  and 
alarm  are  activated,  the  operator  could 
choose  to  open  only  a  specific  door  lock 
or  the  trunk  lock  by  turning  the  key  and 
quickly  releasing  it.  Holding  the  key  for 
more  than  0.5  seconds  in  the  open 
position  deactivates  the  alarm,  and 
opens  both  door  locks  and  the  trunk 
lock.  Additionally,  when  the  key  is 
inserted  and  turned  counterclockwise  to 
open  the  trunk  lock,  the  central  locking 
system  also  opens  both  door  locks  and 
deactivates  the  alarm  system.  Turning 
the  key  in  either  fixjnt  door  lock  or  in 
the  trunk  lock  reanns  the  device  and 
locks  both  doors  and  the  trunk. 
Tampering  with  the  device  will  cause 
both  the  horn  and  lights  to  activate  for 
up  to  4  minutes. 

For  MY  1995,  Volkswagen  plans  to 
modify  the  antitheft  device  so  that  when 
the  key  is  inserted  into  a  front  door  lock 
or  trunk  lock,  the  key  will  only  op>en  the 
lock  being  turned.  However,  an  operator 
can  open  all  the  door  locks  and  the 
trunk  lock  simultaneously  if,  within  5 
seconds  of  the  first  turn  of  the  key,  the 
operator  turns  the  key  a  second  time  to 
the  open  position.  Tampering  with  the 
MY  1995  system  would  cause  the  horn 
to  sound  for  30  seconds,  instead  of 
sounding  for  up  to  4  minutes,  as  the  MY 
1992  system  does.  In  addition,  the 
device  planned  for  MY  1995  will  utilize 
the  hazard  warning  flashers,  which 
operate  up  to  5  minutes.  For  MY  1995, 
an  LED  activation  indicator  light  will  be 
added  on  the  front  dashboard.  A 
flashing  light  shows  that  the  antitheft 
device  is  activated. 

For  the  planned  MY  1995  device. 
Volkswagen  provided  a  drawing 
indicating  that  all  the  switches  and 
wiring  activating  the  device  are 
protected.  The  door,  tnmk,  and  engine 
hood  contact  switches  are  all  hidden 
within  the  vehicle.  Additionally,  the 
control  unit  for  the  antitheft  device  is 
located  in  the  passenger-side  dashboard, 
with  the  battery  being  protected  under 
the  hood.  If  an  unauthorized  attempt 
should  be  made  to  open-  the  hood,  an 
audible  signal  and  flashing  of  the  hazard 
warning  lamps  will  be  triggered  via  the 


contact  switch  for  the  engine 
compartment  light  when  it  is  opened. 
The  alarm  system  horn  is  located  in  the 
trunk  compartment  and  can  only  be 
reached  after  the  tnmk  lock  is  opened. 
Volkswagen  addressed  the  reliability 
and  durability  of  its  antitheft  device  by 
providing  a  list  of  Volkswagen's  internal 
performance  and  durability  tests  that 
were  conducted  on  the  device.  Among 
these  tests  were  tests  for:  Material 
requirements;  operating  voltages; 
temperature  stability;  mechanical 
properties;  electrical  requirements; 
electromagnetic  compatibility; 
environmental  compatibility;  and 
service  life.  With  its  petition, 
Volkswagen  included  a  certification  that 
the  antitheft  device  was  tested 
according  to  Volkswagen's  standard, 
including  those  tests  relating  to 
electrical  and  mechanical  durability, 
and  passed  all  the  performance 
requirements  of  the  tests. 

As  further  evidence  of  the  antitheft 
device's  reliability  and  durability, 
Volkswagen  stated  that  the  functions  of 
the  antitheft  device  are  to  be  handled  by 
a  specially  developed  microchip 
manufactured  with  the  latest 
complementary  metal  oxide 
semiconductor  (C-MOS)  technology. 
Volkswagen  asserts  that  among  the 
advantages  of  this  method  are  that  it 
reduces  the  number  of  discrete 
components  by  about  60  percent 
compared  with  conventional  antitheft 
devices;  it  has  better  reliability,  as  there 
are  fewer  solder  joints;  it  has  a  high 
degree  of  parameter  stability;  and  by  the 
use  of  a  chip,  the  suggestion  of  contact 
bounce  and  interference  on  input 
signals  from  the  protected  areas  can  be 
digitalized.  Volkswagen  further  states 
that  in  addition  to  a  high  degree  of 
protection  (the  unit  will  withstand 
- 150  V  to  +100  V  pulses  without 
damage),  this  achieves  a  high  degree  of 
resistance  to  interference. 

Volkswagen  stated  that  the  antitheft 
device  planned  for  the  MY  1995  A6  and 
S6  car  lines  is,  except  for  the  changes 
noted  earUer,  almost  identical  to  the 
devices  on  the  Audi  100,  S4,  500  and 
Quattro  car  lines  that  have  been  granted 
exemptions  from  parts  marldng 
requirements  of  the  theft  prevention 
standard. 

The  agency  has  reviewed  the  theft 
experience  of  the  Audi  100  and  200  car 
lines  equipped  with  the  antitheft  deWce 
as  standard  equipment,  for  1989, 1990, 
and  1991.  The  data  from  the  FBI's 
National  Crime  Information  Center, 
NHTSA's  official  source  of  theft  data, 
show  that  for  1990/91  the  most  recent 
year  for  which  theft  data  is  available, 
the  Audi  100/200  had  a  theft  rate  of 
1.3564  (per  thousand  vehicles 
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produced),  a  rale  thK  it  below  the  1990/ 
91  laadiHi  theft  rata  of  3.5826.  For 
19BB/91.  eat  of  235  vehicle  lines,  the 
Audi  100/200  Itna  was  ranked  204.  far 
lower  than  tbe  anedian  rank  of  1 16. 

In  discnsslat  why  it  believes  the 
aniitbeft  device  «viU  be  efiiBCtive  in 
reducing  and  deterring  motor  vehicle 
theft.  Volkiii^ifMiHHil  its  MY 
1995  antitheft  device  to  similar  devices 
for  which  NHTSA  haa  previously 
Kranted  aatemptioas  froiaa  parts  marking. 
Volkswagen  stated  that  the  theft  rates  of 
these  cofnperable  lines  decnesed  when 
the  antitheft  device  was  made  standard 
equipment,  and  have  remained,  for  the 
mo.st  part,  below  1983/84  ■Wfliaii  theft 
rate  of  3.2712  (per  thousand  vehicles 
produced).  (See  50  FR  46666.  November 
12.  1965).  Volkswagen  stated  its  belief 
that  its  device  proposed  for  MY  1995  is 
equivalent  to  all  of  these  comparable 
devices  previously  granted  an 
exemption  by  the  egsncy.  The  agency 
believes  thai  the  MY  19M  VoUmregan 
antitheft  detrlceboipisibto  to  the 
devices  oo  the  car  lines  dted  below. 

Based  on  data  Erom  the  FBI's  National 
Crime  Information  Center.  Volkswagen 
showed  that  the  theft  rate  of  the  Toyota 
Cressida  went  from  4.7  (ail  figures 
provided  are  for  thefts  per  thousand 
vehicles  produced)  in  1985  to  4.26  in 
1986:  the  theft  rate  of  the  Toyota  Supra 
went  from  10.39  in  1965  to  2.79  in  1966; 
the  theft  rate  of  the  Nissan  Maxima  went 
from  4.18  in  1984  to  1.99  in  1985;  the 
theft  rate  of  the  Nissan  3(X)ZX  went 
from  8.74  in  1983/84  to  5.14  in  1989. 
and  the  theft  rate  of  the  Mazda  RX-7 
went  from  12.11  in  1984  to  a  theft  rate 
of6.09inl989. 

For  these  reasons.  Volkswagen 
believes  that  the  antitheft  system 
planned  for  installation  on  its  MY  1995 
A6  and  86  lines  is  likely  to  be  as 
effective  in  reducing  thefts  as 
compliance  with  the  parts  marking 
requirements  of  part  541. 

NHTSA  believes  that  them  is 
substantial  evidence  indicating  that  the 
modified  antitheft  system  planned  to  be 
installed  as  standard  equipment  on  the 
MY  1995  Audi  A6  and  S6  car  lines  will 
likely  be  as  effective  in  reducing  and 
deterring  motor  vehicle  theft  as 
compliance  with  the  requirements  of  the 
theft  prevention  standard  (49  CFR  part 
541).  This  determination  is  based  on  the 
information  that  Volkswagen  submitted 
with  its  petitioa  and  on  other  available 
infiomiatiaa.  The  agMicy  believes  that 
the  modified  device  will  continue  to 
provide  the  types  of  periormance  listed 
in  section  543.6<aK3):  promoting 
activation;  attracting  attention  to 
unauthorized  entries;  preventing  defeat 
nr  circumventing  of  the  device  by 
unauthorized  persons;  preventing 


operation  of  the  vehicle  by 
unauthorised  entrants:  and  ensnring  the 
reliability  and  durability  ot  the  device. 

As  required  by  49  CFR  section 
543.6(a)i4).  the  agency  also  finds  that 
Volkswagen  has  provided  adequate 
reasons  for  its  bwief  thai  the  miodiSed 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  Volkswagen  provided  on  its 
device.  This  information  included  a 
description  of  reliability  and  functional 
tests  conducted  by  Volkswagen  for  the 
antitheft  device  and  its  components. 

In  49  CFR  543  A.  paragraph  (h)(2Hii) 
permits  the  asency  to  establish  an 
effective  date  for  the  modification  of  the 
exemption  earlier  than  "the  model  year 
following  the  model  year  in  which 
NHTSA  issued  the  modification 
decision"  upon  a  showing  of  good  cause 
by  the  manufacturer  that  an  earlier 
effective  date  for  modifying  its 
exemption  is  consistent  with  the  public 
interest  and  purposes  of  49  U.S.C 
section  33106.  In  its  petitioa. 
Volkswagen  stated  that  making  the 
modification  of  its  antitheft  sy^em 
effective  beginning  with  MY  1995  is  in 
the  public  interest  since  it  would  permit 
expeditious  manufiacture  and  sale  of 
vehidea  with  the  modified  antitheft 
system  as  standard  equipment. 
Volkswagen  cited  the  1990/91  theft  data 
published  by  NHTSA  in  the  Federal 
Regisler  (59  FR  12400,  March  16.  1994) 
shows  that  the  Audi  100/2(X)  car  lines 
had  a  theft  rale  of  1.3564  (per  thousand 
vehicles  stolen),  substantially  below  the 
1990/91  theft  rate  of  3.5826. 
Volkswagen  stated  its  belief  that  the 
antitheft  device  proposed  for  the  MY 
1995  Audi  A6  and  S6  car  lines,  with 
essentially  the  same  device,  will 
continue  to  have  a  theft  rate  well  below 
the  median.  NHTSA  has  reviewed  this 
showing  of  "good  cause"  and  finds  that 
making  the  modification  of 
Volkswagen's  petition  effective 
beginning  with  the  1995  mode)  jreer  is 
consistent  with  the  public  interest  and 
49  U.S.C  section  33106. 

For  the  foregoing  reasons,  the  agency 
hereby  exempts  the  Volkswagen  Audi 
A6  and  S6  car  lines  that  are  the  subject 
of  this  notice,  in  whole,  from  the 
requirements  of  49  CFR  pert  541. 

If.  in  the  future.  Volkswagen  decides 
not  to  use  the  exemption  for  the  car  line 
that  is  the  subject  of  this  notice,  it 
should  formally  notify  the  agency.  If  . 
such  a  decision  is  made,  the  car  line 
must  be  fiilly  marked  according  to  the 
requirements  under  49  CFR  541.5  and 
541 .6  (marking  of  major  component 
parts  and  replacement  perts). 

The  agency  notea  that  the  limited  and 
apparently  conflicting  data  on  the 
effectiveness  of  the  pre-standard  parts 


marking  programs  conbnue  to  make  it 
diiBcult  to  compare  the  efliactiveness  of 
an  antitheft  device  with  the 
effectiveness  of  compliance  %vith  the 
theft  prevention  standard.  The  statute 
clearly  invites  such  a  comparison, 
which  the  agency  has  made  on  the  basis 
of  the  limited  data  available.  With 
implementation  of  the  requirements  of 
the  "Anti  Car  Theft  Act  of  1992." 
NHTSA  anticipates  more  probative  data 
upon  which  comparisons  may  be  made. 

NHTSA  notes  also  that  if  Volkswagen 
wishes  in  the  future  to  modify  the 
device  on  which  this  exemption  is 
based,  the  company  may  have  to  submit 
a  petition  to  modify  the  exemption.  Part 
543.7(d)  states  that  a  Part  543  exemption 
applies  only  to  vehicles  that  belong  to 
a  line  exempted  under  this  part  and 
equipped  with  the  antitheft  device  on 
which  the  line's  exemption  is  based. 
Further,  section  543.9(cM2)  provides  for 
the  .submission  of  petitions  "(t)o  modify 
an  exemption  to  permit  the  use  of  an 
antitheft  device  similar  to  but  differing 
from  the  one  specified  in  that 
exemption." 

However,  the  agency  wishes  to 
minimize  the  administrative  burden 
which  section  543.9(c)(2)  could  place  on 
exempted  vehicle  manufacturers  and 
itself.  The  agency  did  not  intend  in 
drafting  Part  543  to  require  the 
submission  of  a  modification  petition 
for  every  change  to  the  components  or 
design  of  an  antitheft  device.  The 
significance  of  many  such  changes 
could  be  de  minimis.  Therefore,  NHTSA 
suggests  that  if  the  manufacturer 
contemplates  making  any  changes  the 
effects  of  which  might  be  characterized 
as  de  minimis,  it  should  consult  the 
agency  before  preparing  and  submitting 
a  petition  to  modify. 

Aalherily:  49  U.S.C.  33106;  delejtatinn  nf 
authority  at  49  CPR 1 .50. 

Issued  on  October  27. 1994. 
Christopher  A.  Hart, 

Deputy  Administrator. 

IFR  Doa  94-27260  Filed  11-2-94;  8:4S  anil 


Reeeorch  and  Special  Programs 
Administration 

Pipeline  SafMy  AiMsory  Bulletin  ADB- 
94-05;  PIpelinea  Aftocted  tiy  Flooding 

AGENCY:  Reseercb  and  Special  I^t>grams 
AdministraUon  (RSPA),  DOT. 

ACTION:  Advisory  to  each  owner  or 
operator  of  a  hazardous  hquid  or  natural 
gas  transmissioa  pipeline  operating  in 
areas  that  may  be  subject  to  severe 
flooding. 


SUMMARY:  This  ad>0sory  is  for  all 
operators  of  pipelines  which  may  be 
affected  by  flooding.  It  provides 
observations  from  RSPA,  Texas  Railroad 
Commission  (TRC),  and  other  federal 
and  state  agencies  as  a  result  of  the 
recent  floods  near  Houston.  This 
advisory  also  includes  actions  that 
operators  should  consider  talcing  to 
assure  the  integrity  of  pipelines  in  case 
of  flooding. 

Background 

As  the  result  of  unprecedented 
flooding  of  rivers  and  streams  in  the 
Houston  area,  seven  natural  gas  and 
hazardous  liquid  pipelines  failed  in  or 
near  the  San  Jacinto  River  over  the  three 
day  period  October  19-21, 1994.  These 
failures  included:  an  Exxon  8-inch 
diameter  LPG  line;  an  Exxon  8-inch 
diameter  fuel  line;  an  Exxon  20-inch 
diameter  hazardous  liquid  line;  a 
Colonial  40-inch  diameter  products 
(gasoline)  line;  a  Colonial  36-inch 
diameter  products  (heating  oil)  line;  a 
Texaco  20-inch  diameter  crude  oil  line; 
and  a  Valero  12-inch  diameter  natural 
gas  line.  While  no  determination  of 
cause  of  failure  has  been  made  for  any 
of  these  lines,  RSPA  and  the  TRC 
believe  that  the  extreme  flooding  by  the 
San  Jacinto  River  was  probably  a 
substantial  contributing  factor  in  each  of 
the  failures. 

The  damage  to  pipelines  caused  by 
the  flood  may  have  resulted  either  from 
the  extreme  force  of  the  flowing  water, 
as  the  San  Jacinto  carved  new  temporary 
channels,  or  from  pipelines  being  struck 
by  heavy  debris  that  was  reported  as 
having  flowed  down  river  at  the  height 
of  the  flooding.  Because  RSPA  and  ihe 
TRC  cannot  at  this  time  determine  the 
exact  effects  of  the  flooding,  operators 
should  consider  the  potential  effects  of 
flooding  as  posing  a  possible  threat  to 
the  integrity  of  their  lines. 

Advisory 

As  the  result  of  seven  natural  gas  and 
hazardous  liquid  pipeline  flood-related 
failures  in  or  near  the  San  Jacinto  River 
in  Texas  on  October  19-21, 1994, 
operators  should  consider  the  actions 
recommended  in  this  Advisory  Bulletin 
for  appUcation  to  pipelines  located  in 
any  area  of  the  United  States  subject  to 
widespread  flooding. 

RSPA  pipeline  safety  regulations  in 
49  CFR  192.613  for  natural  gas 
pipehnes,  and  49  CFR  195.401  for 
hazardous  liquid  pipelines,  require  an 
operator  to  maintain  continuing 
surveillance  of  its  facilities  and  to 
correct  damage  to  its  pipeline  that  could 
affect  the  safe  operation  of  the  pipeline 
(such  as  damage  that  may  result  from 
extreme  flood  conditions).  If  the 


operator  of  a  natural  gas  pipeline 
determines  that  the  pipeline  is  in 
ujnsatisfactory  condition  and  no 
immediate  hazard  exists,  the  operator 
must  recondition  or  phase  out  the 
segment  involved,  or  reduce  the 
inaximum  allowable  operating  pressure. 
For  hazardous  liquid  pipelines,  if  the 
condition  presents  an  immediate  hazard 
to  persons  or  property,  the  operator  may 
not  operate  the  afliected  part  of  the 
system  until  the  imsafe  condition  is 
corrected.  In  summary,  if  the  operator 
has  reason  to  believe  that  flooding  has 
adversely  affected,  or  will  adversely 
affect,  its  pipeline,  the  operator  must 
take  corrective  or  preventative  action. 

In  addition,  operators  must  consider 
the  application  of  RSPA's  reporting 
requirements  in  49  CFR  Part  191,  and 
subpart  B  of  49  CFR  Part  195,  as  well 
as  applicable  state  requirements,  that 
require  opel-ators  to  submit  telephonic 
and  written  reports  when  natural  gas  or 
hazardous  liquids  are  released  causing 
damages  meeting  the  reporting 
thresholds.  Finally,  RSPA  regulations 
also  require  operators  to  submit  reports 
of  safety-related  conditions  involving 
potentially  unsafe  conditions  on  natural 
gas  and  hazardous  liquid  pipelines  (49 
CFR  191.23  and  191.25.  and  49  CFR 
195.55  and  195.56). 

Operators  need  to  direct  their 
resources  in  a  manner  that  will  enable 
them  to  determine  the  potential  effects 
of  the  flooding  on  their  systems,  and 
take  the  following  actions  as 
appropriate: 

.  •  Deploy  jjersonnel  so  that  they  will 
be  in  position  to  take  emergency 
actions,  such  as  shut  down,  isolation,  or 
containment. 

•  Extend  regulator  vents  and  relief 
stacks  above  the  level  of  anticipated 
flooding,  as  appropriate. 

•  Evaluate  the  accessibility  of 
pipeline  facilities  that  may  be  in 
jeopardy,  such  as  valve  settings,  needed 
to  isolate  water  crossings  or  other 
sections  of  a  pipeline. 

•  Perform  frequent  patrols,  including 
overflights  as  appropriate,  to  evaluate 
right-of-way  conditions  at  water 
crossings  during  flooding  and  after 
waters  subside.  Determine  if  flooding 
has  exposed  or  undermined  pipelines  as 
a  result  of  new  river  channels  cut  by  the 
flooding  or  by  erosion  or  scouring. 

•  Coordinate  with  emergency  and 
spill  responders  on  pipeline  location 
and  condition,  and  provide  maps  and 
other  relevant  information  to  them. 

•  Coordinate  with  other  pipeline 
operators  in  the  flood  area  and  establish 
emergency  response  centers  to  act  as 
liaison  for  pipeline  problems  and 
solutions. 


•  Determine  if  facilities  vtdiich  are 
normally  above  ground  (e.g.,  valves, 
regulators,  relief  sets,  etc.)  have  become 
submerged  and  are  in  danger  of  being 
struck  by  vessels  or  debris;  if  possible, 
such  facilities  may  be  marked  with  an 
appropriate  buoy  with  Coast  Guard 
approval. 

•  Perform  surveys  to  determine  the 
depth  of  cover  over  pipelines  and  the 
condition  of  any  exposed  pipelines, 
such  as  those  crossing  scour  holes. 
Where  appropriate,  surveys  of 
underwater  pif)e  should  include  the  use 
of  visual  inspection  by  divers  or 
instrumented  detection.  Information 
gathered  by  these  surveys  should  be 
shared  with  landowners.  Agricultural 
agencies  may  help  to  inform  farmers  of 
the  potential  hazard  from  reduced  cover 
over  pipelines. 

•  Assure  that  line  markers  are  still  in 
place  or  are  replaced  in  a  timely 
manner,  and  notify  contractors,  highway 
departments,  and  others  involved  in 
post-flood  restoration  activities  of  the 
presence  of  pipelines  and  the  risks 
posed  by  reduced  cover. 

If  a  pipeline  operator  has  suffered 
damage  to  its  line,  or  has  shut  in  the 
line,  or  has  operated  at  a  reduced 
pressure  as  a  precautionary  measure 
during  the  flood,  the  operator  should 
advise  the  State  Pipeline  Safety  Office 
(for  intrastate  lines),  or  RSPA's  Regional 
Pipeline  Safety  Office  (interstate  lines) 
prior  to  returning  the  line  to  service,  on 
increasing  the  operating  pressure,  or 
otherwise  changing  the  operating  status 
of  the  line.  The  State  Safety  Division  or 
the  RSPA  Regional  Pipeline  Safety 
Office,  as  appropriate,  will  advise  on  a 
case-by-case  basis  whether,  and  under 
what  conditions,  a  line  can  safely  be 
returned  to  full  service. 

Issued  in  Washington.  D.C  on  October  28. 
1994. 

Geor:ge  W.  Tenley,  Jr., 
Associate  Administrator  for  Pipdine  Safety. 
(FR  Doc.  94-27227;  Filed  11-2-94;  8:45  am) 
BIUJNO  coos  4t10-60-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Meeting  of  the  Investment  and 
Services  Policy  Advisory  Committee 

AQENCY:  Office  of  the  United  States 
Trade  Representatives. 
ACTION:  Notice  of  meeting  on  November 
17, 1994  of  the  Investment  and  Services 
Policy  Advisory  Committee. 

SUMMARY:  The  Investment  and  Services 
Policy  Advisor^'  Committee  will  hold  a 
meeting  on  November  17, 1994  from 
10:00  a.m.  through  2:00  p.m.  The 
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meeting  will  be  cloMd  to  the  public 
from  10:00  a.m.  to  noon  because  theie 
will  be  a  review  and  discussion  of 
current  issues  which  influence  U.S. 
trade  policy.  Pursuant  to  Section 
215S(f)(2)  of  Title  19  of  the  United 
States  Code,  I  have  determined  that  this 
part  of  the  meeting  will  be  concerned 
with  matters  the  disclosure  of  which 
would  seriously  compromise  the 
development  by  the  United  States 
Government  of  trade  poHcy,  priorities, 
negotiating  objectives  or  bargaining 
positions.  The  meeting  will  be  open  to 
the  public  and  press  from  noon  to  2:(X) 
p.m.  when  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  the  meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 

0ATE8:  The  meeting  is  scheduled  for 
November  17. 1994.  unless  otherwise 
notiTied. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Carlton  Hotel,  located  at  923  16th 
Street  NW..  Washington.  DC  20006, 
unless  othwwise  notified. 

FOR  FURTHER  mromtATKM  CONTACT: 

Michaelle  Burstin.  Director  of  Public 

Liaison,  Office  of  the  United  States 

Trade  Representative.  (202)  395-6120. 

Michael  Kanlor, 

United  States  Trade  Representative. 

IFK  Doc.  94-27303  Filed  11-2-94;  8:45  am] 

■n.UNO  COOl  31M-0t-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  Internal  Computar 
Matching  Program 

AGENCY:  Department  of  Veterans  Afhirs. 
ACTION:  Notice  of  Computer  Matcfaiag 
Program. 

Notice  is  hereby  given  that  the 
Department  of  Veterans  Affairs  (VA) 
proposes  to  conduct  an  internal 
computer  matching  program.  The 
Veterans  Benefits  Administration  (VBA) 
and  the  Office  of  the  Assistant  Secretary 
for  Finance  and  Information  Resources 
Management  (FINANCE)  are  the 
components  responsible  for  managing 
the  systems  of  records  that  will  be 
subject  to  the  matching  program.  The 
p«irpoee  of  the  program  is  to  identify 
and  locate  VA  employee*  who  owe 
delinquent  debts  to  the  Federal 
Government  as  a  resuh  of  their 
participation  in  benefit  programs 
administered  by  VA.  Once  identified 
and  located,  the  debtors  may  become 
iubject  to  involuntary  offset  of  their  pay 


under  the  pwwrisiona  of  the  Defct 
Collection  Act  of  1962. 

The  legal  authority  for  undertaking 
this  matching  progiara  is  oootainad  bi 
the  Debt  Collactioo  Act  of  19S2  (Pub.  L. 
97-365).  31  U.&C  Chapter  37, 
Subchapter  1  (Gananl)  and  Subchapter 
II  (Claims  of  the  United  SUte* 
Government.  31  U.S.C  3711  (CoUection 
and  Comprooaisa)  and  5  U.SC  5&14 
(Instalbsent  Dmbiction  for 
Indebtedness).  These  statutes  authorize 
Federal  agencies  to  offset  a  Federal 
employee's  salary  as  a  means  of 
satisfying  delinquent  debts  owed  the 
United  States.  VBA  and  FINANCE  have 
concluded  an  agreement  to  conduct  the 
matching  program  pursuant  to 
provisions  of  the  Privacy  Act  of  1972.  as 
amended  (5  U.S.C.  552a(o)). 

VBA  is  the  recipient  component  and 
will  perform  the  computer  match. 
FINANCE  will  provide  VBA  with  an 
abstract  file  from  the  Personnel 
Accounting  Integrated  Data  system 
(PAID).  The  records  entered  on  this 
abstract  are  limited  to  those  employees 
who  are  identified  as  veterans  by  an 
indicator  in  the  original  PAID  record. 
Each  PAID  abstract  record  includes  the 
employee's  full  name,  social  security 
number  and  duty  station  identifier.  The 
records  in  the  PAID  abstract  are.  then, 
matched  to  Ihe  Veterans  and 
Beneficiaries  Identification  and  Records 
Location  Subsystem  (BIRLS)  file  by 
comparing  social  security  nimibers  in 
both  PAID  and  BIRLS  records.  In  those 
instances  where  a  PAID  abstract  record 
and  a  BIRLS  record  have  identical  social 
security  numbers,  the  BIRLS  file 
number  is  entered  on  the  abstract  file. 
In  many  instances,  the  file  number  will 
be  the  same  as  the  employee's  social 
security  number.  After  the  abstract  file 
is  updated  with  file  numbers  from 
BIRLS.  the  file  is  compared  to  the 
Centralized  Accounts  Receivable 
System  (CARS)  file,  bi  each  instance 
«vhere  a  file  number  from  the  PAID/ 
BIRLS  match  is  identical  to  the  file 
number  in  a  CARS  record,  the  CARS 
record  will  be  updated  with  the 
employee's  duty  station  identifier. 

It  the  abstract  tape  was  not  updated 
with  the  employee's  file  number,  the 
employee's  social  security  number  in 
the  PAID  abstract  will  be  compared  to 
the  CARS  file  number.  If  those  numbers 
are  an  identical  match,  the  employee's 
CARS  record  wrill  be  updated  with  his 
or  her  duty  station  identifier  from  the 
PAID  abstract. 

Reconis  to  be  k4atched:  The  S3rtlams 
of  records  maintained  by  the  respective 
components  from  wrhich  records  inrill  be 
discloead  Cor  the  purpoaa  of  thia 
computer  match  are  as  follows: 
FINANCE:  Personnel  Accounting 


Integrated  Data  (PAH>)  Jvfaster  Records 
in  the  I*ersonnal  and  Accounting  Pay 
System- VA.  27VA047.  which  appears  at 
page  942  of  the  document  entitled 
Privacy  Act  Issuancea,  1991 
Compilation.  Volume  n.  This  system 
contains  records  of  approximately 
220,000  active  VA  employees.  VBA:  (a) 
"Compensation,  Pension,  Education  and 
Rehabilitation  Records-VA"  (58VA21/ 
22)  appearing  at  page  967  of  the 
document  entitlcKi  Privacy  Act 
Issuances.  1991  Comp.,  Volume  n.  (b) 
"Loan  Guaranty  Home,  Condominium 
and  Manufactured  Home  Loan 
Applicant  Records,  Specially  Adapted 
Housing  Applicant  Records  and  Vendee 
Loan  Applicant  Records-VA"  (55VA26). 
appearing  at  page  962  of  the  dociunent 
entitled  Privacy  Act  Issuances.  1991 
Comp.,  Volume  II.  (c)  Veterans  and 
Beneficiaries  Identification  and  Records 
Location  Subsystem- VA  (BIRLS). 
38V A23.  which  appears  at  page  952  of 
the  document  entitled  Privacy  Act 
Issuances.  1991  Compilation.  Voluime  n. 
Exchange  of  data  pursuant  to  this 
matching  program  is  consistent  with  5 
U.S.C.  552a(b)(l)  and  38  U.S.C 
5701(b)(6).  The  debtor  records  actually 
used  to  perform  the  match  are 
maintained  in  the  Centralized  Accounts 
Receivable  System  (CARS).  CARS 
records,  which  number  about  414.000, 
are  a  subset  of  those  found  in  Privacy 
Act  system  of  records  58VA21/22.  In 
some  instances,  data  in  an  individual's 
record  in  the  Privacy  Act  system  of 
records  58VA21/22  include  certain  data 
extracted  from  the  same  individual's 
record  maintained  under  S5VA26.  This 
would  occiu",  for  instance,  where  an 
individual  has  a  delinquent  debt  as  the 
result  of  his  or  her  participation  in  the 
VA  loan  guaranty  program. 

The  matching  program  is  expected  to 
begin  on  or  about  IDecember  5, 1994, 
and  continue  in  effect  for  18  months. 
Matching  activity  will  begin  no  sooner 
than  30  days  after  publication  of  this 
notice  or  40  days  after  a  report  of  this 
is  raatciiing  program  has  been  provided 
to  Congress  and  the  Office  of 
Management  and  Budget  (OMB), 
whichever  is  later.  The  agreement 
governing  the  matching  program  and. 
thus,  the  matching  program,  may  be 
extended  an  additional  12  months  with 
the  approval  of  VA's  Data  Integrity 
Board.  Such  extension  must  occur 
within  three  mimths  prior  to  expiration 
of  the  18-month  period  set  forth  above 
and  under  the  terms  set  fbcth  in  5  U.S.C 
552a(o)(2K  D). 

AOONESSCS:  Interested  persons  are 
invited  to  submit  written  comments, 
suggestions  or  obiections  regarding  the 
proposal  to  conduct  the  matching 


program  to  the  Secretary  of  Veterans 
Affairs  (271  A),  Department  of  Veterans 
Affeirs.  810  Vermont  Avenue.  NW., 
Washington.  DC  20420.  All  written 
comments  received  will  be  available  for 
public  inspection  only  in  the  Veterans 
Sendee  Unit  at  the  above  address, 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except 
holidays,  until  December  5. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Gottsacker.  Debt  Management 
Center  (389/OOA),  U.S.  Department  of 
Veterans  Afiairs.  Bishop  Henry  Whipple 
Federal  Building.  1  Federal  Drive,  Ft. 
Snelling.  Minnesota  55111.  (612)  725- 
1844. 

StiPPLEMENTARY  MFORMATION:  This 
information  is  required  by  the  Privacy 
Act  of  1974,  as  amended  (5  U.S.C 
552a(e)(12)).  A  copy  of  this  notice  has 
been  provided  to  both  Houses  of 
Congress  and  OMB. 

Approved:  October  26, 1994. 
fCsse  BrewB, 

Secretary  t^  Veterans  Affairs. 
(PR  Doc.  94-27267 Filed  11-2-94;  845 am) 
BILUNO  CODE  SSaO-Ot-M 


Prh^acy  Act  of  1974;  New  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  new  system  of  records. 

StMWARV:  The  Privacy  Act  ctf  1974  (5 
U.S.C.  522a(e)(4))  requires  that  all 
agencies  puUish  in  the  Federal  Register 
a  notice  of  the  existence  and  character 
of  their  sjrstems  of  records.  Notice  is 
hereby  given  that  the  Department  of 
Veterans  AfCaiis  (VA)  is  adding  a  new 
system  of  records  entitled  "Accounts 
Receivable  Records-VA"  (88VA20A6). 
DATES:  Interested  i>ersons  are  invited  to 
submit  written  comments,  suggestions 
or  obiections  regarding  the  proposed 
S3rstem  of  records.  All  relevant  materials 
received  before  Decenriwr  5. 1994.  wrill 
be  considered.  All  written  fxwnments 
received  will  be  available  for  public 
inspection  in  Room  119  of  the  address 
given  below,  only,  between  8  a.m.  and 
4:30  pjn..  Monday  through  Friday 
(except  holidays)  votii  December  13. 
1994.  If  no  pubhc  comment  is  received 
during  tiie  30-day  review  period 
allowed  for  public  comment,  or  unless 
otherwise  published  in  the  Federal 
Regjeter  by  VA,  the  new  system  of 
records,  and  the  routine  use  statements 
included  therein,  are  efiective  December 

3)  X9«Mt* 

AOORESSES:  Written  comments 
concerning  the  proposed  routine  usett 
mey  be  mailed  to  the  Secretary. 
Department  of  Veterans  Affairs  (271  A). 


810  Vermont  Avenue.  NW.. 
Washington,  DC  20420. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  D.  Osendorf,  LKrector.  Debt 
Management  Center  (389/00).  U.S. 
Department  of  Veterans  Af^^,  Bishop 
Henry  Whipple  Fedwal  Ekiilding,  1 
Federal  Drive,  Ft  Snelling,  Minnesota 
55111.(612)725-1844. 

SUPPI^MENTART  MRMMATION:  The 
Veterans  Benefits  Administration  is 
resjMjnsible  for  collecting  debts  resuhing 
from  individuals'  participation  in 
certain  proems  administered  by  VA. 
These  programs  include — but  are  not 
limited  to— compensation,  pension, 
educational  allowance,  guaranteed  and 
direct  home  loans  as  well  as  education 
loans.  VA  established  the  Centralized 
Accounts  Receivable  System  (CARS)  in 
1975  as  a  pilot  project  for  automation  of 
debt  collecticHi  mid  indebtedness  record 
retrieval.  At  the  time,  and  for  a  number 
of  years  after,  collection  activity  was 
shared  among  the  Centralized  Accounts 
Receivable  Division  (CARD}— a  division 
of  the  VA  Regional  Office  and  Insurance 
Center  in  St.  Paul,  Miimesota— and  the 
58  individual  VA  regional  offices. 
Generally,  collection  techniques  were 
limited  to  written  requests  fiir  payment 
and  referral  for  litigation  to  the  United 
States  Attorneys.  CARD  collected  only 
certain  categories  of  debts  while  the 
regional  offices  had  responsibility  for 
the  remaining  categories.  Methods  of 
locating  delinquent  debtors  were 
relatively  expensive  and  labor-intensive. 
Since  the  inception  of  the  CARS  pilot 
project,  additional  means  of  automated 
collection  and  locating  debtors  have 
either  bem  authorized  or  made 
available  by  new  technologies.  Chief 
among  the  vehicles  broad^iing  the 
scope  of  debt  collection  authority  was 
the  Debt  Collection  Act  of  1982  (Pub.  L. 
97-365).  The  Act  authorized  disclosure 
of  personal  infcmnation  to  consumer 
reporting  agencies,  made  possible 
disclosure  of  taxpayer  mailing  addresses 
to  creditor  agencies  and  authorized 
disclosure  of  debtor  information  for 
purposes  of  administrative  and  Federal 
salary  offset.  Since  the  enactment  of 
Pub.  L.  97-365,  new  technologies  have 
enabled  creditor  agencies  to  pursue 
authorized  collection  activities  with 
increased  efficiency  and  innovative 
methods.  These  methods,  in  many 
cases,  involve  some  form  of  computer 
matchii^.  Among  the  new  technologies 
is  the  Qedit  Alert  Interactive  Voice 
Response  System  (CAIVRS).  This  is  an 
automated  telephone  ^stem  enabling 
participatittg  Government  agencies  to 
verify  information  provided  by  new 
loan  applicants.  Information  for  CAIVRS 


is  retrieved  from  an  automated  data 
base. 

In  1990  and  1991.  VBA  debt 
collection  activities  for  major  benefit 
programs  were,  for  the  most  pert, 
consolidated  under  one  automated 
system — CARS — and  one  oiganiation — 
Debt  Management  Center  (DMC),  The 
Director,  DMC,  reports  directly  to  the 
VBA  Chief  of  Staff.  CARS  is,  now.  the 
system  of  record  for  indebtedness 
accounts  resulting  from  participation  in 
all  major  VBA  programs,  except  the  All- 
Volunteer  Force  Educational  Assistance 
Program  (38  U.S.C.  ch.  30  and  10  U.S.C. 
ch.  106).  While  that  program's 
indebtedness  records  are  maintained  on 
a  personal  computer  system,  certain  ch. 
30/106  debt-related  computer  matching 
services  are  performed  by  DMC  throuidi 
CARS. 

With  the  new  means  of  collection  and 
locating  debtors  developed  over  the 
years,  computer  matching  with  other 
Government  agencies  has  become  a 
significant  part  of  the  routine  activity 
conducted  by  DMC.  Computer  matching 
using  CARS  data  is  performed  in 
accordance  with  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a).  as 
amended.  Disclosures  are  made  as 
routine  uses  under  Privacy  Act  systems 
of  records  58VA21/22.  "Compensation, 
Pension,  Education  and  Rehabilitation 
Records-VA".  and  55VA26,  "Loan 
Guaranty  Home,  Condominium  and 
Manufactured  Home  Loan  Applicant 
Records.  Specially  Adapted  Housing 
Applicant  Records,  and  Vendee  Loan 
Applicant  Records-VA".  Typically,  the 
responsibility  for  revising  or 
introducing  new  routine  uses  associated 
with  debt  collection  falls  upon  program 
staff  who  are  not  directly  responsible  for 
debt  collection  operations. 

This  new  system  of  records  is  being 
established  to  reflect  the  centralized 
environment  VBA  continues  to  build  for 
collection  activity  as  well  as  to  provide 
the  public  with  one  reference  for  routine 
use  disclosures  related  to  debt 
collection.  The  debt  collection  program 
adheres  to  VA  security  and  reporting 
requirements  under  title  38.  Code  of 
Federal  Regulations  and  other  Federal 
regulations,  as  well  as  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C  552ai. 
and  the  appropriate  provisions  of  the 
Internal  Revenue  Code,  title  26,  United 
States  Code. 

Approved:  October  27. 1994; 


Secretary  of  Veterans  Affairs. 

88VA2eA6 

SVSTEMMAME: 

Aixounts  ReoervaUe  Records-VA. 
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SYSTEM  location: 

Automated  indebtedness  records  for 
compensation,  pension,  educational 
assistance,  survivors'  and  dependents' 
educational  assistance  and  home  loon 
debts  are  maintained  at  the  VA's  Austin 
Automation/Systems  Development 
Center  in  Texas.  Extracts  of  those 
automated  records  are  maintained  in  the 
Beneflts  Delivery  Network  for 
accounting  and  adjudication  purposes. 
The  Benefits  Delivery  Network  is 
administered  by  the  BeneHt  Delivery 
Center.  Mines.  Illinois.  Certain  paper 
records,  microfilm  and  microfiche  are 
maintained  at  the  VA  Debt  Management 
Center  (DMC).  Ft.  Snelling,  Minnesota. 
Education  loan  automated,  paper, 
microfilm  and  microfiche  records  are 
maintained  at  DMC.  Automated  and 
paper  Indebtedness  records  related  to 
the  All-Volunteer  Force  Educational 
Assistance  Program  are  also  maintained 
at  DMC.  Paper  records  related  to 
accounts  receivable  may  be  maintained 
in  individual  file  folders  located  at  the 
VA  regional  office  having  jurisdiction 
over  the  domicile  of  the  claimant  or  the 
geographic  area  in  which  a  property 
securing  a  VA  guaranteed,  insured  or 
direct  loan  is  located.  Generally,  such 
papers  maintained  at  regional  offices  are 
not  used  directly  in  the  debt  collection 
process  unless  they  are  forwarded  by 
conventional  mail,  electronic  mail  or 
facsimile  to  DMC.  Records  provided  to 
the  Department  of  Housing  and  Urban 
Development  (HUD)  for  inclusion  in  the 
Credit  Alert  Interactive  Voice  Response 
System  (CAIVRS)  are  located  at  the 
HUD  Data  Processing  Center  in  Lanham, 
Maryland. 

CATffooMa  or  MotvnuALS  covcreo  by  the 

tYtTHfE 

Persons  indebted  to  the  United  States 
Government  as  a  result  of  their 
participation  in  benefit  programs 
administered  by  VA  under  title  38. 
United  States  Code,  chapters  11. 13. 15. 
21.  30,  31,  34,  35,  36  and  37.  including 
persons  indebted  to  the  United  States 
Government  by  virtue  of  their 
ownership  of  property  encumbered  by  a 
VA-guaranteed,  insured,  direct  or 
vendee  loan.  Persons  indebted  to  the 
United  States  Government  as  a  result  of 
their  participation  in  a  benefit  program 
administered  by  VA  under  10  U.S.C.  ch. 
106.  Persons  who  received  benefits  or 
services  under  38  U.S.C.  or  10  U.S.C.  ch. 
106,  but  who  did  not  meet  the 
requirements  for  receipt  of  such  benefits 
or  services. 


CATEOOMO  OF  WOOWCe  N  T>«  SYSTEM: 

Information  varies  depending  on  the 
benefit  or  home  loan  program  from 
which  the  debt  arose.  Identifying 


information,  including  VA  claim 
number.  Social  Security  number,  name 
and  address  and,  when  appropriate, 
loan  reference  number  obtained  from 
the  "Compensation,  Pension.  Education 
and  Rehabilitation  Records-VA" 
(58VA21/22)  and  "Loan  Guaranty 
Home,  Condominium  and  Manufactured 
Home  Loan  Applicant  Records, 
Specially  Adapted  Housing  Applicant 
Records,  and  Vendee  Loan  Applicant 
Records-VA"  (55VA26)  systems  of 
records.  Initial  indebtedness  amount, 
type  of  benefit  from  which  the  debt 
arose,  identifying  nimiiber  of  the  VA 
regional  office  with  jurisdiction  over  the 
underlying  benefit  claim  or  property 
subject  to  default  or  foreclosure,  name 
of  co-obligor  and  property  address  of  the 
defaulted  home  loan  from  58VA21/22 
and  55  VA26.  History  of  debt  collection 
activity  on  the  individual,  including 
correspondence,  telephone  calls, 
referrals  to  other  Government  agencies. 
VA  district  counsel,  private  collection 
and  credit  reporting  agencies.  Payments 
received,  refunds  made,  interest 
amount,  current  balance  of  debt  and 
indication  of  status  of  current  VA 
benefit  payments.  Federal  employment 
status  obtained  by  computer  matching 
with  Government  agencies  and  the 
United  States  Postal  Service. 

AUTHOmiY  FOa  MAMTCNANCC  OF  THE  SYSTBI: 
Title  38,  United  States  Code,  sections 
501(a).  5314  and  5315.  Federal  Claims 
Collection  Act  of  1966  (Pub.  L.  89-508). 
31  U.S.C.  Chapter  37,  Subchapter  I 
(General)  and  Subchapter  D  (Claims  of 
the  United  States  Government).  31 
U.S.C.  3711,  Collection  and 
Compromise.  31  U.S.C.  3716. 
Administrative  Offset;  Debt  Collection 
Act  of  1982  (Pub.  L.  97-365).  5  U.S.C. 
5514.  Installment  Deduction  for 
Indebtedness. 

ROUTME  USES  Of  NECOMOS  MAMTAMEO  M  THE 
SYSTEM,  MCLUOmO  CATEOOaKS  OF  USEaS  AND 
THE  PUaPOSE  Of  SUCH  USES: 

For  purposes  of  the  following  routine 
uses: 

(a)  The  term,  veteran,  includes 
present,  former  or  retired  members  of 
the  United  States  Armed  Forces,  the 
reserve  forces  or  national  guard;  and. 

(b)  The  term,  debtor,  means  any 
person  falling  within  the  categories  of 
individuals  covered  by  this  system,  as 
set  forth  above.  A  debtor  may  be  a 
veteran,  as  defined  above,  a  veteran's 
dependent  entitled  to  VA  benefits  in  his 
or  her  own  right  or  a  person  who  is 
neither  a  veteran  nor  a  veteran's 
dependent  for  benefit  purposes. 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  member  of  Congress  or  staff  person 


acting  for  the  member  when  the  member 
or  staff  person  requests  the  record  on 
behalf  of  and  at  the  written  request  of 
that  individual. 

2.  Any  information  in  this  system  may 
be  disclosed  to  a  Federal  agency,  upon 
its  official  request,  to  the  extent  that  it 

is  relevant  and  necessary  to  that 
agency's  decision  regarding:  The  hiring, 
retention  or  transfer  or  an  employee;  the 
issuance  of  a  security  clearance:  the 
letting  of  a  contract  or  the  issuance  or 
continuance  of  a  license,  grant  or  other 
benefit  given  by  that  agency.  However, 
in  accordance  with  an  agreement  with 
the  U.S.  Postal  Service,  disclosures  to 
the  U.S.  Postal  Service  for  decisions 
concerning  the  employment  of  veterans 
will  only  be  made  with  the  veteran's 
prior  written  consent. 

3.  Any  information  in  this  system  may 
be  disclosed,  by  computer  matching  or 
otherwise,  in  connection  with  any 
proceeding  for  the  collection  of  an 
amount  owed  the  United  States  by 
virtue  of  a  person's  participation  in  any 
benefit  program  administered  by  VA 
when  in  the  judgment  of  the  Secretary, 
or  official  generally  delegated  such 
authority  under  standard  agency 
delegation  of  authority  rules  (38  CFR 
2.6).  such  disclosure  is  deemed 
necessary  and  proper  in  accordance 
with  38  U.S.C.  5701(b)(6). 

4.  The  name  and  address  of  a  veteran 
or  the  dependent  of  a  veteran  and  other 
information  as  is  reasonably  necessary 
to  identify  such  veteran  or  dependent 
may  be  disclosed  to  a  consumer 
re{>orting  agency  for  the  purpose  of 
locating  the  veteran  or  dependent 
indebted  to  the  United  States  under  a 
VA  benefit  program  or  to  obtain  a 
consumer  report  in  order  to  assess  the 
ability  of  a  veteran  or  dependent  to 
repay  an  indebtedness,  provided  the 
disclosure  is  consistent  with  38  U.S.C. 
5701(B)(2). 

5.  The  name  and  address  of  a  veteran 
or  dependent,  other  information  as  is 
reasonably  necessary  to  identify  such 
persons,  including  personal  information 
obtained  from  other  Federal  agencies 
through  computer  matching  programs, 
and  any  information  concerning  the 
person's  indebtedness  to  the  United 
States  by  virtue  of  the  person's 
participation  in  a  VA  benefit  program 
may  be  disclosed  to  a  consumer 
reporting  agency  for  purposes  of  making 
such  information  available  for  inclusion 
in  consumer  reports  regarding  that 
(>erson  and  for  purposes  of  locating  that 
person,  provided  that  the  provisions  of 
38  U.S.C  5701(g)(4)  have  been  met, 

6.  Any  information  is  this  system, 
including  available  identifying 
information  regarding  a  person,  such  as 
the  person's  name,  address.  Social 


Security  number,  VA  insurance  number, 
VA  daim  number,  VA  loan  number. 
date  of  biith  and  empk^ment 
information,  may  be  diKlosed,  except  to 
consumer  reporting  agencies,  to  a  third 
party  in  order  to  obtain  current  name, 
address  and  credit  report  in  connection 
with  any  proceeding  for  the  collection 
of  an  amount  owed  the  United  States  by 
virtue  of  the  person's  participation  in  a 
VA  benefit  program.  Such  disclosure 
may  be  made  in  the  course  of  computer 
matching  having  the  purpose  of 
obtaining  the  information  indicated 
above.  Third  parties  may  include  other 
Federal  agencies,  State  probate  courts. 
State  drivers*  license  bureaus.  State 
automobile  title  and  license  bureaus  and 
private  commercial  concerns  in  the 
business  of  providing  the  information 
sought. 

7.  Identifying  information,  including 
the  debtor's  name.  Social  Security 
number  and  VA  claim  number,  alcHig 
with  the  amount  of  indebtedness,  may 
be  disclosed  to  any  Federal  agency, 
including  the  U.S.  Postal  Service,  in  the 
course  of  conducting  computer 
matching  to  identify  and  locate 
delinquent  debtors  employed  by  or 
receiving  retirement  benefits  bom  those 
agencies.  Such  debtors  may  be  subject  to"- 
offset  of  their  pay  or  retirement  benefits 
under  the  provisions  of  5  U.S.C.  5514. 

8.  Any  information  in  this  system, 
including  the  nature  and  amount  of  a 
financial  obligation  as  well  as  the 
history  of  debt  collection  activity 
against  a  debtor,  may  be  disclosed  to  the 
Federal  agency  administering  salary  or 
retirement  benefits  to  the  debtor  to 
assist  that  agency  in  initiating  offset  of 
salary  or  retirement  benefits  to  collect 
delinquent  debts  owed  the  United  States 
under  VA  benefit  programs. 

9.  The  name(s)  and  address(es)  of  a 
veteran  or  beneficiary  may  be  disclosed 
to  another  Federal  agency  or  to  a 
contractor  of  that  agency,  at  the  written 
request  of  the  head  of  that  agency  or 
designee  of  the  head  of  that  agency  for 
the  purpose  of  conducting  Government 
research  or  oversight  necessary  to 
accomplish  a  statutory  purpose  of  that 
agency. 

10.  Any  information  in  the  system, 
including  the  amount  of  debt,  may  be 
disclosed  at  the  request  of  a  debtor  to 
accredited  service  organizations.  VA- 
approved  claims  agents  and  attorneys 
acting  under  a  declaration  of 
representation  so  that  these  individuals 
can  aid  persons  indebted  to  VA  in  the 
preparation,  presentation  and 
prosecution  of  debt-related  matters 
under  the  laws  administered  by  VA.  The 
name  and  address  of  a  debtor  will  not. 
however,  be  disclosed  to  these 
individuals  under  this  routine  use  if  the 


debtor  has  not  requested  the  assistance 
of  an  accredited  service  organization, 
claims  agent  or  any  attorney. 

11.  Any  informatioo  in  this  system 
such  as  the  amount  of  indebtedness  and 
collection  history  may  be  disclosed  in 
the  course  of  presenting  evidence  to  a 
court,  magistrate  or  administrative 
authority  in  matters  of  guardianship, 
inquests  and  commitments,  to  private 
attorneys  representing  debtors  rated 
incompetent  in  conjunction  with 
issuance  of  Certificates  of  Incompetence 
and  to  probation  and  parole  officers  in 
connection  with  court-required  duties. 

12.  Any  information  in  this  system, 
including  the  amount  of  indebtedness 
and  history  of  collection  activity,  may 
be  disclosed  to  a  VA-  or  court-appointed 
fiduciary  or  a  guardian  ad  litem  in 
relation  to  his  or  her  representation  of 

a  debtor  only  to  the  extent  necessary  to 
fulfill  the  duties  of  the  fiduciary  or 
guardian  ad  litem. 

13.  Any  relevant  information  in  this 
system  may  be  disclosed  to  the 
E)epartment  of  Justice  and  United  States 
Attome3rs  in  the  defense  or  prosecution 
of  litigation  involving  or  pertaining  to 
the  United  States,  Any  relevant 
information  in  this  system  may  also  be 
disclosed  to  other  Federal  agencies 
upon  their  request  in  connection  with 
review  of  administrative  tort  claims  and 
potential  tort  claims  filed  under  the 
Federal  Tort  Claims  Act.  28  U.S.C  2672. 
the  Military  Claims  Act.  10  U.S.C  2733 
and  other  similar  claims  statutes. 

14.  Any  information  concerning  a 
person's  indebtedness  to  the  United 
States  by  virtue  of  that  person's 
participation  in  a  benefit  program 
administered  by  VA.  including  personal 
information  obtained  from  other  Federal 
agencies  through  computer  matching 
programs,  may  be  disclosed  to  any  third 
party,  except  consumer  reporting 
agencies,  in  connection  with  any 
proceeding  for  the  collection  of  any 
amount  owed  to  the  United  States. 
Purposes  of  these  disclosnres  may  be  to 
(a)  assist  VA  in  collection  of  title  38  and 
10  U.S.C  ch.  106  program  dtbis  and/or 
costs  of  services,  and  (b)  initiate  legal 
actions  for  prosecuting  individuals  who 
willfully  or  fraudulently  obtain  title  38 
or  10  U.S.C  ch.  106  benefits  without 
entitlement. 

15.  The  debtor's  name,  address.  Social 
Security  number  and  the  amount 
(exclucbng  interest)  of  any  indebtedness 
waived,  compromiaed  or  written  off 
may  be  disdoaed  to  the  Treasury 
Department,  internal  Revenue  Service, 
as  a  npoit  o^  income  under  26  U.S.C 
6l(aKl2). 

16.  The  name  of  a  driHor.  any  other 
information  reasonably  necessary  to 
identify  such  individual  and  any  other 


information  concerning  the  individual's 
ind^edness  under  a  VA  program,  may 
be  disclosed  to  the  Treasury 
Department,  Internal  Revenue  Service, 
for  the  collection  of  that  indebtedness 
by  offset  of  Federal  income  tax  refunds 
pursuant  to  31  U.S.C.  3720A. 

17.  Debtors'  social  security  numbers, 
VA  claim  nimibers.  loan  account 
numbers  and  other  information  as  is 
reasonably  necessary  to  identify 
individual  VA  indebtedness  accounts 
may  be  disclosed  to  the  Departm«it  of 
Housing  and  Urban  Development  for 
inclusion  in  the  Credit  Alert  Interactive 
Voice  Response  S3rstem  (CAIVRS). 
Information  in  CAIVRS  may  be 
disclosed  to  all  participating  agencies 
and  lenders  who  participate  in  the 
agencies'  programs  to  enable  them  to 
verify  information  provided  by  new 
loan  applicants  and  evaluate  the 
creditworthiness  of  applicants.  Records 
are  disclosed  to  participating  agencies 
and  private-sector  lenders  by  an  ongoing 
computer  matching  program. 

18.  Name.  SocialSecurity  numbers 
and  any  other  information  reasonably 
necessary  to  ensure  accurate 
identification  may  be  disclosed  to  the 
Department  of  the  Treasury.  Internal 
Revenue  Service,  to  obtain  the  mailing 
address  of  taxpayers  who  are  debtors 
under  this  system  of  records.  Disclosure 
is  made  by  computer  matching  and 
pursuant  to  26  U.S.C  6103(mM2). 

19.  Any  information  in  a  record  under 
this  system  of  records  may  be  disclosed 
to  the  United  States  General  Accounting 
Office  (GAO)  to  mable  GAO  to  pursue 
collection  activities  authorized  to  that 
office  or  any  other  activities  within  their 
statutory  authority. 

DISCLOSURE  TO  CONSUMER  REPORTBIG 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C 
552a(b)(12)  may  be  made  from  this 
record  system  to  consumer  reporting 
agencies  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C  1681a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)).  The  disclosure  is 
limited  to  information  necessary  to 
establish  the  identity  of  the  individual, 
including  name,  address,  and  taxpayer 
identification  number  (Social  Seouity 
number),  the  amount,  status  and  history 
of  the  claim;  and  the  agency  or  program 
under  which  the  claim  arose  for  the  sole 
purpose  of  allowing  the  consumer 
reporting  agency  to  prepare  a 
commercial  credit  report.  38  U.S.C 
5701(g)  governs  the  release  of  names 
and  addresses  of  any  person  who  is  a 
present  or  former  member  of  the  Armed 
Forces,  or  who  is  a  dependent  of  such 
a  person,  to  omsumer  reporting 
agencies  under  certain  circumstances. 
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Routine  uses,  above,  provide  for 
disclosure  under  those  circumstances. 

POUCtCS  AND  PNACnCa  TON  STOMMQ. 
RCTMiVMO,  ACCCaSMQ,  WtT/UNid  AND 
I  OF  RECOROS  M  THE  SYSTOl: 


STOnAOE: 

Records  are  maintained  on  magnetic 
tape  and  disk,  microfilm,  microHche, 
optical  disk  and  paper  documents.  DMC 
does  not  routinely  maintain  paper 
records  of  individual  debtors  in  file 
folders  with  the  exception  of 
correspondence,  and  replies  thereto, 
from  Congress,  the  White  House, 
members  of  the  Cabinet  and  other 
similar  sources.  The  finance  division  of 
VARO  St.  Louis  maintains  certain 
debtor  correspondence  in  folders  by 
terminal  digit.  Paper  records  related  to 
accounts  receivable  may  be  maintained 
in  individual  Hie  folders  located  at  VA 
regional  offices.  Generally,  such  pa(>ers 
maintained  outside  of  DMC  are  not  used 
directly  in  the  debt  collection  process 
unless  they  are  first  forwarded  to  DMC. 
Information  stored  on  magnetic  media 
for  most  benefit  debts  may  be  accessed 
through  a  data  telecommunications 
terminal  system  designated  as  CAROLS 
(Centralized  Accounts  Receivable  On- 
line System).  Most  CAROLS  terminals 
are  located  in  DMC:  however,  VA 
regional  offices  generally  each  have  one 
terminal  for  inquiry  purposes. 
Information  stored  on  magnetic  media 
and  related  to  the  All- Volunteer  Force 
Educational  Assistance  or  education 
loan  debt  collection  programs  may  be 
acces.sed  through  personal  computers. 
Records  provided  to  the  Department  of 
Housing  and  Urban  Development  for 
inclusion  in  the  Credit  Alert  Interactive 
Voice  Response  System  (CAIVRS)  are 
maintained  on  magnetic  media  at  the 
HUD  Data  Processing  Center  in  Lanham. 
Maryland.  Identifying  information,  the 
amount  of  the  debt  and  benefit  source 
of  the  debt  may  be  stored  on  magnetic 
media  in  records  that  serve  as  the 
database  for  the  VA  Benefits  Delivery 
Network  (BDN).  The  BDN  is  operated 
for  the  adjudication  of  claims  and  the 
entry  of  certain  fiscal  transactions.  The 
identifying  information,  the  amount  of 
the  debt  and  benefit  source  of  the  debt 
are  transmitted  to  the  Centralized 
Accounts  Receivable  System  (CARS)  or 
a  personal  computer  local  area  network 
system  before  collection  activity 
commences.  When  a  debtor  is  awarded 
gratuitous  benefits  under  VA  programs, 
the  BDN  may  operate  to  offset  all  or  part 
of  retroactive  funds  awarded,  if  any,  to 
reduce  the  balance  of  the  indebtedness. 

RCTMKVAMJTV: 

Pa(>er  documents,  microfilm  and 
microfiche  are  indexed  by  VA  file 


number  or  date  of  receipt.  Automated 
records  are  indexed  by  VA  claim 
number.  Social  Security  account 
number,  name  and  loan  account  number 
in  appropriate  circumstances.  Records 
in  cXrVRS  may  only  be  retrieved  by 
Social  Seciuity  number. 

SAFEOUAROS: 

1.  Physical  Security:  (a)  Access  to 
working  spaces  and  document  storage 
areas  in  DMC  is  restricted  by  cipher 
locks  and  to  VA  employees  on  a  need- 
to-know  basis.  Generally,  document 
storage  areas  in  VA  offices  other  than 
DMC  are  restricted  by  VA  employees  on 
a  need-to-know  basis.  VA  offices  are 
generally  protected  ht)m  outside  access 
by  the  Feoeral  Protective  Service  or 
other  security  personnel.  Strict  control 
measures  are  enforced  to  ensure  that 
access  to  and  disclosure  from 
documents,  microfilm  and  microfiche 
are  limited  to  a  need-to-know  basis,  (b) 
Access  to  CAROLS  data 
telecommunications  terminals  is  by 
authorization  controlled  by  the  site 
security  officer.  The  security  officer  is 
assigned  responsibiUty  for  privacy- 
security  measures,  especially  for  review 
of  violation  logs,  information  logs  and 
control  of  (Mssword  distribution,  (c) 
Access  to  data  processing  centers  is 
generally  restricted  to  center  employees, 
custodial  personnel  Federal  Protective 
Service  and  other  security  personnel. 
Access  to  computer  rooms  is  restricted 
to  authorized  operational  personnel 
through  electronic  locking  devices.  All 
other  personnel  gaining  access  to 
computer  rooms  are  escorted. 

2.  CAROLS  and  Personnel  Computer 
Local  Area  Network  (LAN)  Security:  (a) 
Usage  of  CAROLS  and  LAN  terminal 
equipment  is  protected  by  password 
access.  Electronic  keyboard  locks  are 
activated  on  security  errors,  (b)  At  the 
data  processing  centers,  identification  of 
magnetic  media  containing  data  is 
rigidly  enforced  using  labeling 
techniques.  Automated  storage  media 
which  are  not  in  use  are  stored  in  tape 
libraries  which  are  secured  in  locked 
rooms.  Access  to  programs  is  controlled 
at  three  levels:  programming,  auditing: 
and  operations. 

3.  CAIVRS  Security:  Access  to  the     - 
HUD  data  processing  center  from  which 
CAIVRS  is  operated  is  generally 
restricted  to  center  employees  and 
authorized  contact  employees.  Access  to 
computer  rooms  is  restricted  to 
authorized  operational  personnel 
through  locking  devices.  All  other 
persons  gaining  access  to  computer 
rooms  are  escorted.  Records  in  CAIVRS 
use  Social  Security  numbers  as 
identifiers.  Access  to  information  files  is 
restricted  to  authorized  employees  of 


participating  agencies  and  authorized 
employees  of  lenders  who  participate  in 
the  agencies'  programs.  Access  is 
controlled  by  agency  distribution  of 
passwords.  Information  in  the  system 
may  be  accessed  by  use  of  a  touch-tone 
telephone  by  authorized  agency  and 
lender  employees  on  a  need-to-know 
basis. 

RETEMTION  AND  D<SI>08AL: 

Microfilm  and  microfiche  are  retained 
in  metal  cabinets  in  DMC  for  25  years. 
CARS  records  are  retained  until 
termination  of  debt  collection  (payment 
in  full,  write  off,  compromise  or 
waiver).  All  other  automated  storage 
media  retained  and  disposed  of  in 
accordance  with  disposition 
authorization  approved  by  the  Archivist 
of  the  Untied  States.  DMC  generally 
forwards  all  substantive  paper 
documents  to  VA  regional  offices  for 
storage  in  claims  files  or  loan  files. 
Those  documents  are  retained  and 
disposed  of  in  accordance  with  the 
appropriate  system  of  records. 
Information  provided  to  HUD  for 
CAIVRS  is  stored  on  magnetic  tape.  The 
tapes  are  returned  to  VA  for  updating 
each  month.  HUD  does  not  keep 
separate  copies  of  the  tapes. 

SYSTEM  MANAQEn<S)  AND  ADDRESS: 

Director,  Debt  Management  Center 
(389/00),  U.S.  Department  of  Veterans 
Affairs.  Bishop  Henry  Whipple  Federal 
Building,  1  Federal  Drive,  Ft.  Snelling, 
MN  55111. 

NOrnCATION  PROCEDURE: 

An  individual  who  wishes  to 
determine  whether  a  record  is  being 
maintained  in  this  system  under  his  or 
her  name  or  other  personal  identifier,  or 
wants  to  determine  the  contents  of  such 
record,  should  submit  a  written  request 
to  the  system  manager  indicated  above. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  information 
regarding  access  to  and  contesting  of  VA 
records  may  write,  call  or  visit  the 
nearest  VA  regional  office.  Address 
locations  are  listed  in  VA  Appendix  1. 

CONTESTMQ  RECORD  PROCEDURES: 

See  record  access  procedures,  above. 

RECORD  SOURCE  CATEOOnCS: 

The  records  in  this  system  are  derived 
from  two  Other  systems  of  records  as  set 
forth  in  "Categories  of  records  in  the 
system",  above,  persons  indebted  to  the 
United  States  by  virtue  of  their 
participation  in  programs  administered 
by  VA,  dependents  of  those  persons, 
fiduciaries  for  those  persons  (VA  or 
court  appointed),  other  Federal 
agencies.  States  and  local  agencies. 


private  collection  agencies,  consumer 
reporting  agencies,  State,  local  and 
county  courts  and  clerks,  other  third 
parties  and  other  VA  records. 

(FR  Doc.  94-27268  Filed  11-2-94;  8:45  am) 
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FCDCIUL  ELECTION  OOMMttSION 

DATE  AND  TME:  Tuesday.  November  8, 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington. 
D.C 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DOCUSSEO: 

Compliance  matters  pursuant  to  2  V.S.C 

S437g. 
Audits  coaduct«d  pursuant  to  2  U.S.C 

S437g.  $  438(b).  and  Title  26.  U.S.C 
Matters  concerning  participation  in  civil 

actions  or  proceeainga  or  arbitxation 
Internal  personnel  rulaa  and  piooedures  or 

matters  affecting  a  particular  employee 

OATI  AND  TME:  Thursday,  November  10. 
1994  at  10:00  a.m. 

PLACE:  999  E  Street.  N.W..  Washington. 
D.C  (Ninth  Floor). 

STATUS:  This  Meeting  Will  Be  Open  to 
the  Public. 

ITEMS  TO  BE  DOCUSSEO: 

Correction  and  Approval  of  Minutes 
Regulations: 
MCFL  Rulemaking:  Sunuiutfy  of  Comments 
and  Draft  Final  Rules  (continued). 
Administrative  Matters. 


PERSON  TO  CONTACT  FOR  MFORMATION: 

Mr.  Ron  Harris.  Press  Officer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant 

(PR  Doc  94-27414  Filed  11-1-94;  2:49  pm| 

■UMQ  COM  (TIKai-M 

BOARD  Of  QOVERNORS  Of  THE  FEDERAL 
RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  Of 

PREVIOUS  ANNOUNCEMENT:  59  PR  53868, 

October  26. 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

THE  MEETINQ:  11:00  a.m..  Monday. 

October  31. 1994. 

CHANGES  IN  THE  MEETINQ:  Addition  of  the 

following  closed  item(s)  to  the  meeting: 

Federal  Reserve  Bank  and  Branch  director 
appointments. 

CONTACT  PERSON  FOR  MORE  MfORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  October  31, 1994. 
ftnniter  |.  lohaaaa. 

Deputy  Secretary  of  the  Board. 

jFR  Doc.  94-27386  Filed  1 1-1-94;  8:45  am) 

MLUNO  coot  Uifr^v-^ 

LEGAL  SERVICES  CORPORATION 

Board  of  Directors  Meeting;  Qianges 

"FEDERAL  REGISTER"  CITATKM  Of 
PREVIOUS  ANNOUNCEMENT:  59  PR  53702. 


PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 

meeting  of  the  Legal  Services 
Corporation  Board  of  Directors  vriU  be 
held  on  November  5, 1994.  The  meeting 
will  commence  at  9  a.m. 

PREVIOUSLY  ANNOUNCED  LOCATION  Of 
MEETING:  The  Hilton  Back  Bay  Hotel,  40 
Dalton  Street.  The  Washington  Room, 
Boston,  MA  02115,  (617)  236-1100. 

CHANGES  IN  THE  MEETING: 

MATTERS  TO  BE  CONSIDERED:  Agenda 
item  9(a)  has  been  amended  to  read  as 
follows: 

a.  Consider  and  Act  on  Committee 
Recommendation  to  Publish  45  C.F.R.  1607 
as  a  Final  Rule  in  the  Federal  Register. 

CONTACT  PERSON  FOR  INFORMATION: 
Patricia  D.  Batie,  Executive  Office,  (202) 
336-6800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  formats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202)  336-8800. 

Date  Issued :  October  3 1 ,  1994. 
Patricia  D.  Batie. 

Corporate  Secretary. 

IFR  Doc.  94-27355  Filed  10-31-94;  8:45  ami 

MUJNQCOOff  Tosa-at-M 


Thursday 
November  3,  1994 


L  i    J 


Part  II 


r   5 


Department  of 
Transportation 


Research  and  Special  Programs 
Administration 


49  CFR  Part  171  et  al. 
Cargo  Tanlcs;  Miscelianeous 
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DEPARTMENT  OF  TRANSPORTATION 

RMMTCh  and  Special  Programs 
Administration 

49  CFR  Parta  171, 173. 178,  and  180 

(Docket  No.  HM-1t3C;  Amdt  Nos.  171-129. 
173-240, 17S-105, 180-7] 

RIN  2137-AC37 

Cargo  Tanks;  Miscellaneous 
Requirentents 

AQCNCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
action:  Final  rule. 

summary:  RSPA  is  amending  certain 
requirements  for  the  manufacture, 
qualification  and  maintenance  of  cargo 
tank  motor  vehicles.  These  regulatory 
actions  are  based  on  petitions  for 
rulemaking,  exemptions,  National 
Transportation  Safety  Board 
recommendations,  and  RSPA  initiative. 
The  intended  effect  of  these  actions  is 
to  relax  certain  regulatory  requirements 
and  to  reduce  uiuiecessary  economic 
burdens  on  industry  where  there  will  be 
no  adverse  effect  on  safety. 

DATES:  Effective  date:  January  5, 1995. 

Compliance  date:  Compliance  with 
the  regulations,  as  amended  herein,  is 
authorized  immediately. 

Incorporation  by  reference:  The 
incorporation  by  reference  of  certain 
publications  listed  in  this  final  rule  is 
approved  by  the  Director  of  the  OfRce 
of  the  Federal  Register  as  of  January  5. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Kirkpatrick.  telephone  (202) 
366-4545,  Office  of  Hazardous  Materials 
Technology,  or  Jennifer  Karim,  (202) 
366—4488,  Office  of  Hazardous  Materials 
Standards.  Research  and  Special 
Programs  Administration.  U.S. 
Department  of  Transportation, 
Washington,  DC  20590-0001. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  3. 1993,  RSPA  published  in 
the  Federal  Register  a  notice  of 
proposed  rulemaking  (NPRM)  (Docket 
No.  HM-183C;  Notice  No.  93-7;  58  FR 
12316]  proposing  to  amend  certain 
requirements  for  the  manufacture, 
qualification  and  maintenance  of  cargo 
tank  motor  vehicles.  Most  issues  raised 
in  the  NPRM  relate  to  requirements  that 
were  adopted  in  final  rules  published 
under  Docket  No.  HM-183/HM-183A 
Qune  12,  1989,  54  FR  24982;  May  22, 
1990.  55  FR  21035;  September  7,  1990, 
55  FR  37028;  June  17. 1991.  56  FR 
27872).  The  final  rides  established  three 
new  cargo  tank  specifications 


designated  as  OCT  406,  DOT  407  and 
IXDT  412,  and  revised  the  structural 
design  requirements  for  MC  331  and  MC 
338  cargo  tanks.  Voluntary  oampliance 
for  manufacture  of  cargo  tanks  to  these 
new  or  revised  specificatioos  vns 
authorized  beginning  on  October  1. 
1990. 

As  manufactiuers  began  modifying 
their  manufacturing  operations  to 
construct  cargo  tanks  to  the  new 
requirements,  they  encountered  certain 
technical  problems  which  caused  them 
to  question  changes  they  had  endorsed 
several  years  ago.  They  raised  issues 
relating  to  structural  integrity,  accident 
damage  protection,  use  of  dual  function 
pressure  relief  devices,  and  certification 
by  the  American  Society  of  Mechanical 
Engineers  (ASME).  Also  R^A  received 
several  petitions  for  rulemaking 
addressing  certain  issues  not  previously 
raised.  In  the  NPRM,  RSPA  pointed  out 
these  concerns  and  other  issues  based 
on  petitions  for  rulemaking, 
exemptions,  and  National 
Transportation  Safety  Board  (NTSB) 
recommendations.  The  NPRM  also 
announced  a  public  meeting  that  was 
held  in  Chicago  on  March  24  and  25, 
1993,  to  address  issues  raised  in  the 
NPRM. 

On  March  8, 1993,  RSPA  published  a 
final  rule  (Docket  HM-183,  58  FR 
12904)  granting  an  extension  until  April 
21, 1994.  for  the  continued  construction 
of  cargo  tank  motor  vehicles  to  the  MC 
306.  MC  307.  MC  312,  MC  331.  and  MC 
338  specifications.  This  action  was 
granted  to  allow  additional  time  for 
RSPA  and  industry  to  address  certain 
technical  issues  concerning  the 
manufacture  of  cargo  tank  motor 
vehicles  to  the  DOT  406,  DOT  407  and 
DOT  412  specifications,  and  to  resolve 
certain  concerns  about  the  structural 
design  requirements  in  the  MC  331  and 
MC  338  specifications. 

At  the  March  24-25  public  meeting, 
several  significantly  different  views  of 
design  engineers  and  cargo  tank 
manufacturers  were  identified. 
Additionally,  preliminary  results  were 
presented  of  an  advanced  structural 
evaluation  (using  finite  element 
analysis)  of  the  MC  331  cargo  tank 
which  raised  questions  in  regard  to 
stress  levels  in  areas  of  concentrated 
loadings. 

On  January  12.  1994.  RSPA  pubUshed 
a  final  rule  [Docket  HM-183, 58  FR 
1784]  granting  another  extension  until 
August  31. 1995.  for  continued 
construction  of  cargo  tank  motor 
vehicles  to  the  MC  specifications.  The 
final  rule  also  announced  a  public 
meeting  in  Washington.  D.C  on 
February  7-8. 1994. 


At  the  February  public  meeting,  RSPA 
obtained  clarification  of  certain 
comments  received  in  response  to  the 
NPRM  and  also  obtained  additional 
supporting  data  on  certain  alternate 
proposals  offered  by  industry.  In 
addition,  RSPA  sought  information  to 
resolve  the  remaining  issues  on 
structural  integrity,  accident  damage 
protection,  use  of  dual  function  pressiu« 
relief  devices,  and  ASME  certification  of 
low  pressure  cargo  tank  motor  vehicle 
manufacturers. 

n.  Sonunary  of  Comments 

RSPA  received  over  50  written 
comments  in  response  to  the  proposals 
contained  in  the  NPRM  from  trade 
associations,  cargo  tank  manufacturers 
and  repairers,  manufacturers  of  cargo 
tank  parts  and  equipment,  and  Federal, 
State  and  local  agencies.  RSPA  has 
considered  all  comments,  public 
meeting  transcripts  and  petitions  in  the 
development  of  this  final  rule. 

In  the  NPRM,  RSPA  informed 
industry  that  the  following  items  would 
be  open  for  discussion  at  the  March 
public  meeting: 

1.  Application  of  the  ASME  Code  to 
DOT  400-series  specification  cargo  tank 
motor  vehicles. 

a.  The  feasibility  of  citing  all  sections 
of  the  ASME  Code  that  must  be  met  in 
construction  of  DOT  specification  cargo 
tank  motor  vehicles  as  opposed  to  citing 
only  those  sections  that  do  not  apply. 

b.  The  development  of  a  consensus 
standard  containing  procedures  for 
quality  control,  welding  and  design  as 
an  alternative  to  the  procedures 
contained  in  the  ASME  Code. 

2.  The  progress  of  the  industry  on 
development  and  testing  of  dual 
function  vents,  reclosing  pressure  relief 
devices  capable  of  reseating  with  the 
loss  of  less  than  one  gallon  of  lading, 
and  self-closing  systems  for  vacuum- 
loaded  hazardous  waste  tanks. 

3.  The  regulatory  proposals  contained 
in  the  NPRM. 

Most  commenters  supported 
application  of  the  AS\^  Code.  One 
commenter  stated  that  his  company, 
which  had  initially  opposed  becoming 
ASME  certified,  has  benefited  from  the 
expertise  of  the  National  Board 
inspector. 

The  ASME  Code  is  an  internationally 
recognized  consensus  standard  for  the 
design  and  construction  of  pressure 
vessels.  It  is  also  the  only  proven  quality 
control  standard  for  pressure  vessels 
and  cargo  tanks. 

The  &rgo  Tank  Manufacturing 
Association  (CTMA)  submitted  a  draft 
quality  control  manual  for  review. 
CTMA  recommended  that  RSPA 
recognize  the  manual,  which  includes 


quality  control  procedures,  as  an 
alternative  to  requiring  manuIactuEBjcs  to 
have  an  ASME  "U"  stamp  or  National 
Board  "R"  stamp.  I^  use  of  (he 
alternative  standard  lecommended  by 
CTMA  is  not  equivalent  in  scope  and 
detail  to  the  ASME  Code  and  is  not 
included  in  this  final  rule. 

It  has  also  been  brou^  to  RSPA's 
attrition  that  some  "U"  stamp  and  IT* 
stamp  holders  may  believe  they  are  not 
required  to  apply  all  provisions  of  the 
ASME  or  National  Board  quality  control 
program  for  work  on  non- ASME  DOT 
specification  cargo  tanks.  When  the 
regulations  requiring  cargo  tank 
manufacturers  and  repair  facilities  to 
hold  "U"  and  "R"  stamps  were 
promulgated,  RSPA  stated  in  tiie 
preamble  discussions  of  the  final  rules 
and  at  public  meetings  that  major 
provisions  of  the  ASME  or  National 
Board  quality  control  programs  would 
apply  to  all  work  on  DOT  specification 
cargo  tanks.  Such  provisions  Include 
welder  qualifications,  welding 
terhniqufts.  and  quality  control 
prooedures.  For  instance,  refer  to  the 
preamble  discussions  in  the  following 
final  rules:  "B.  Cargo  Tank: 
Manufacturer  Qualification. 
Registration,  Quality  Control,  and 
Certification,"  (June  12. 1989.54  FR 
24984);  "Section  180.413  {Repair. 
Modification,  Stretching,  and 
RebarrellingJ."  (September  7. 1990.  55 
FR  37044). 

One  commenter  stated  that  specifying 
all  applicable  sections  of  the  ASME 
Code,  rather  than  providing  exceptions 
to  sections  that  aie  not  applicable, 
would  provide  greater  assurance  to 
engineers  and  desi^iars  that  they  have 
not  overlooked  an  obscure  section  oSthe 
ASME  Code.  The  commenter  did  not 
provide  RSPA  with  any  suggested 
wording  for  implementation  of  the 
recommendation. 

The  National  Propane  Gas  Association 
(NPGA)  submitted  a  report  on  the 
structural  integrity  of  the  MC  331 
specification  cargo  tank.  NPGA 
recommended  uniformify  in  design 
loading  requirements  for  all  DOT 
specification  cargo  tanks.  RSPA  will 
consider  the  design  loading 
requirements  for  MC  331  and  MC  iSt 
specification  cargo  tanks  iaa  faituse 
rulemaking.  The  report  is  available  lor 
review  in  the  public  docket. 

ni.  SectMii*by-Secyon  Review 

This  review  by  section  discusses  only 
significant  comments  received  to  the 
proposals  in  the  NPRM.  changes  made 
based  on  alternative  proposals  offered 
by  commenters.  and  clarifications  to 
certain  provisions  based  on  KSPA's 
initiatives.  For  those  provisions  that  are 


adopted  as  proposed,  readers  are 
referred  to  the  preamble  ^scussion  in 
the  NPRM. 

Section  171 J7 

The  Truck  Trailer  Manufacturers 
Association  (TTMA)  submitted  a 
petition  for  rulemaking  (P-1236) 
requesting  RSPA  to  incorporate  by 
refierence  the  latest  editions  of  tbe 
ASME  Code  from  the  1986  Edition  and 
Addenda  tfanmj^  1985  to  the  1992 
edition  and  Addenda  through  1993,  and 
to  update  the  National  Board  inspection 
Code  bom  the  1983  Edition  to  the  1992 
Edition.  RSPA  has  reviewed  these 
updated  standards  and  agrees  the  latest 
editions  should  be  referenced.  The  t^le 
in  paragraph  (aK3)  has  been  revised 
accordingly. 

Section  173^3 

Consistent  with  changes  made  in 
§  180.405(h)  in  this  final  rule,  a  new 
sentence  is  added  to  paragraph  (d) 
stating  that  the  venting  requirements  of 
the  original  DOT  cargo  tank 
specification  must  be  met  whenever  a 
pressure  relief  valve  is  modified  to  a 
more  recent  specificatitMi.  See  preamble 
discussion  for  §  180.405Ch).  Similarly,  in 
view  of  changes  made  in  §§178.337-11 
and  178.S38-11  in  this  final  rule,  a  new 
paragraph  Oi)  is  added  to  inform 
shippers  diat  certain  MC  331  and  MC 
338  cargo  tanks  manufactxu«d  after 
August  31, 1995.  must  have  remotely 
controlled,  internal,  aelf-closing  stop 
valves.  See  preamble  discfission  for 
§178.337-11. 

Section  173.225 

Commeirtecs  supported  the  proposal 
to  revise  paragraph  (e)(2)  to  authorise 
the  use  of  MC  307  and  DOT  407  cargo 
tank  motor  vehicles  for  certain  organic 
peroxides.  However,  one  commenter 
opposed  allowing  the  use  of  MC  307 
cargo  tanks  for  all  organic  pooxides. 
This  commenter  naiuindetstood  the 
proposal.  Note  14  to  die  §  173.225(b) 
Table  authorizes  bulk  packagings  for 
only  a  few  organic  peroxides.  Therefore, 
paragraph  (e)(2)  is  «iopted  as  proposed 
intiieNPRM 

Section  173.315 

For  cai;go  tank  motor  vehicles  in 
chlorine  service,  changes  in 
requirements  for  hose,  piping  or  tubing 
to  be  carried  on  the  vehicle  and  in 
requirements  {or  testing  angle  valves,  as 
proposed  in  the  NPRM.  are  adopted  as 
paragraphs  {oUl)  aitd  {o){2)  respectively. 

Section  178.337-1 

Paragraphs  (aK3)  and  (e)(1)  are  revised 
to  correct  certain  section  references  and 
paragraph  (e)(2)  is  revised  to  authorize 


the  use  of  ceramic  fiber/fiberglass 
insulation  for  cargo  tanks  in  dilorine 
service  as  proposed  in  the  NPKM. 

Section  17SJ37-9 

As  proposed  in  the  NPRM,  the 
restriction  is  removed  against  mounting 
or  carrying  on  a  cargo  tank  motor 
vehicle  any  hose,  piping  or  tubing  used 
in  loading  or  unloading;  paragraphs 
(bXT)  (ii)  and  (iii)  are  redesignated  as 
(b)t7)  (i)  and  (ii)  respectively. 

Section  173337-11 

In  response  to  NTSB  reccunraendation 
H-90-91  dealing  with  release  of  sulfur 
dioxide  frtjm  an  MC  331  cargo  tank 
during  imktading,  RSPA  proposed 
revision  of  requirements  for  remotely 
controlled  self-closing  stop  valves  on 
liquid  or  vapor  discharge  lines  on  newly 
constructed  MC  331  cargo  tank  motor 
vehicles.  Gurrentfy  fbuiKl  at  paragraph 
(a)(2),  this  requirement  applies  only  to 
equipment  intended  for  transportation 
of  a  flammable  liquid,  a  flammable 
compressed  gas,  hydrogen  chloride 
(refrigerated  liquid)  or  anhjrdrous 
ammonia.  RSPA  proposed  to  broaden 
the  requirement  to  include  all 
compressed  gases.  This  revision  also 
was  proposed  for  MC  338  cargo  tanks. 

Both  the  NTSB  and  the  Compressed 
Gas  Association  (CGA)  commented  on 
RSPA's  proposal  to  require  remotefy 
controlled  internal  self-closing  stop 
valves.  While  supportive  of  RSPA's 
proposal,  NTSB  stated: 

Although  the  Safety  Board  is  aware  that 
MC  331  cargo  tanks  are  predominantly  used 
for  the  transportation  of  flammable  asd 
nonflammable  compressed  gases,  the 
hazardous  materials  regulations  (49  CFR 
Parts  171  through  180)  do  authorise  these 
tanks  to  be  used  for  the  transpiortattofi  «f 
other  classes  of  hazardous  materials  auch  as 
flammable  liquids  and  poisons.  The  Safety 
Board  believes  that  remote  cxHitrols  for 
internal  shut-off  vaives  should  be  required 
fnr  any  hazardous  material  that  is  authorized 
to  be  transported  in  an  MC  331  cargo  tanL 
Further  the  Safety  Board  believes  Aat  all  MC 
331  and  MC  338  cargo  tanks  currently  in 
hazardous  materials  service,  and  not  fast 
newly  constructed  tanks,  shouid  also  be 
equipped  with  remote  controls  for  the 
internal  shut-off  valves.  The  Safety  Beard  has 
consistently  urged  the  DOT  to  eliminate 
"grandfathering"  clauses  that  pemiit 
hazardous  materials  to  be  transported 
indefinitely  in  oootaineTS  or  vehicles  that  fail 
to  meet  current  minimum  safety  standards. 
The  Safety  Board  believes  that  RSPA  should 
require  all  MC  331  and  MC  SSBltighway 
cargo  tanks  in  hazardous  materials  service  to 
be  equipped  vritfa  remote  controls  for  ioterxud 
shut-off  valves  1^  a  apadfc  ^ats. 

On  the  other  hand,  the  GGA  believe«> 
'  that  remotely  controlled  shnt-off  vdves 
should  not  be  reqtdred  for 
nonflammable  ladings.  CGA  stated  tiiat 
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"operatiag  experience  for  the 
nonflammable  compressed  gases  does 
hot  warrant  the  addition  of  this 
restriction  which  would  add  cost 
without  providing  additional  safety 
benefit." 

After  consideration  of  both  comments, 
RSPA  has  revised  the  wording  in 
§§178.337-11  and  178.338-11  to 
require  the  use  of  remotely  controlled 
internal  self-closing  stop  valves  on  any 
cargo  tank  motor  vehicle  certified  after 
August  31, 1995,  that  is  intended  for  the 
transportation  of  hazardous  materials 
other  than  argon,  carbon  dioxide, 
helium,  krypton,  neon,  nitrogen,  and 
xenon.  RSPA  has  excepted  these 

S>articular  gases  because  they  pose  a 
esser  degree  of  risk  to  public  health, 
safety,  and  the  environment  in  the  event 
of  their  release  during  transportation. 
Many  of  the  nonflammable  refrigerant 
gases  presently  transported  in  cargo 
tanks  are  ozone  depleters;  some  other 
nonflammable  gases  are  toxic  or 
noxious.  RSPA  will  address  the  retrofit 
of  existing  cargo  tanks  with  remotely 
controlled  internal  self-closing  stop 
valves  in  a  separate  rulemaking  action. 

Section  178.338-9 

As  proposed  in  the  NPRM  and 
adopted  in  this  final  rule,  paragraph 
(c)(2)  is  amended  by  removing  the 
definition  of  "same  design"  and  by 
adding  a  reference  to  the  definition  of 
"same  design"  contained  in  §  178.320. 
By  referencing  the  definition  in 
§  178.320,  minor  design  variations  are 
allowed  for  MC  338  cargo  tanks. 

Section  178.338-11 

NTSB  and  CX^A  submitted  comments 
to  this  section  which  were  similar  to 
their  comments  to  proposed  §  178.337- 
11.  As  stated  in  the  preamble  discussion 
to  §  178.337-11  above,  RSPA  has 
revised  the  wording  in  §§  178.337-11 
and  178.338-11  to  require  the  use  of 
remotely  controlled  internal  self-closing 
stop  valves  on  any  MC  338  cargo  tank 
motor  vehicle  certified  after  August  31, 
1995,  that  is  intended  for  the 
transportation  of  hazardous  materials 
other  than  argon,  carbon  dioxide, 
helium,  krypton,  neon,  nitrogen,  and 
xenon. 

Section  173.345-1 

In  paragraph  (c),  definitions  for 
"normal  operating  loading"  and 
"extreme  dynamic  loading"  are  added. 
These  terms  are  used  in  revised 
§  178.345-3  in  this  final  rule. 

Paragraph  (i)(2)  requires  that  the  void 
space  within  the  connecting  structure  of 
a  cargo  tank  motor  vehicle  composed  of 
multiple  cargo  tanks  must  be  vented  to 
the  atmosphere  by  a  drain  of  at  least  1 


inch  in  diameter.  In  the  NPRM.  RSPA 
proposed  to  remove  the  drain  hole  size 
restriction.  RSPA  also  solicited 
information  on  suitable  dimensional 
controls  for  these  drains,  how  often 
these  areas  need  to  be  inspected,  the 
conditions  revealed  during  such 
inspections,  and  the  availability  of 
equipment  for  inspecting  these  areas. 

Commenters  expressed  diverse  views 
on  the  need  to  inspect  these  areas.  The 
California  Highway  Patrol  (CHP) 
strongly  supported  the  need  for  periodic 
inspection  of  the  connecting  structures 
on  cargo  tanks  used  to  transport  all 
hazardous  materials.  CHP  related 
information  about  three  separate 
catastrophic  failures  of  molten  sulfur 
trailers  that  occurred  due  to  fatigue 
cracking  in  the  void  space.  All  three 
cargo  tank  motor  vehicles  had  been 
insulated,  thus  preventing  any  external 
visual  inspection  for  shell  cracks.  CHP 
believes  that  if  an  internal  visual 
inspection  of  the  void  space  had  been 
performed,  evidence  of  cracking  may 
Lave  been  detected  prior  to  the 
catastrophic  failures.  CHP  noted  that 
equipment,  such  as  fiber  optics, 
borescopes  and  video  cameras,  is 
leadily  available  for  inspecting  closed 
areas  and  is  being  used  for  pipeline, 
aircraft,  oil  well,  and  boiler  inspections. 
Also,  numerous  contractors  offering 
inspection  and  non-destructive  testing 
services  are  available  throughout  the 
U.S. 

NTSB  also  concurred  that  regular  and 
effective  inspections  of  void  spaces  are 
essential.  NTSB,  however,  expressed 
concern  that  HM-183C  did  not  address 
the  configuration  of  other 
appurtenances  that  could  conceal 
corrosion  that  might  lead  to  a  failure  of 
the  tank  wall.  The  NTSB 
recommendation  H-83-30  called  for 
periodic  external  visual  inspection  of 
surfaces  obscured  by  appurtenances, 
structural  members,  etc. 

Several  commenters  who  opposed 
inspecting  these  areas  stated  that  double 
bulkheads  and  void  spaces  on  MC  306 
or  DOT  406  cargo  tanks  in  non-corrosive 
service  do  not  experience  the  same 
degree  of  deterioration  as  MC  312  or 
DOT  412  cargo  tanks  in  corrosive 
service.  They  stated  that  cargo  tanks  in 
non-corrosive  service  should  not  be 
subject  to  the  same  inspections.  One 
commenter  submitted  to  RSPA  samples 
taken  from  bulkheads  adjacent  to  void 
spaces  of  two  scrapped  MC  306  carbon 
steel  cargo  tanks  used  in  gasoline 
service  for  14  and  15  years.  The 
commenter  stated  that  neither  tank 
showed  evidence  of  corrosion  at  this 
location;  the  samples  confirm  this 
statement. 


TTMA  stated  there  is  little  possibility 
of  corrosion  occurring  in  the  void  space 
of  any  tank,  except  on  carbon  steel  cargo 
tanks  in  corrosive  service,  TTMA 
recommended  that  the  connecting 
structure  on  self-supporting  cargo  tanks 
be  thickness  tested  every  two  years  for 
signs  of  corrosion.  Several  other 
commenters  supported  TTMA's 
comments.  One  commenter  also 
suggested  that  the  wording  be  revised  to 
eliminate  reference  to  the  inspection 
opening  but  continue  to  provide  for  a 
drain.  The  commenter  stated  that  the 
minimiun  acceptable  size  of  any  drain 
opening  should  be  0.5  inches  diameter, 
which  is  large  enough  to  insert  a 
borescope  or  equivalent  device. 

RSPA  agrees  with  commenters  that 
there  has  been  no  evidence  of  corrosion 
occurring  in  the  void  space  of  any  tank, 
except  a  carbon  steel  cargo  tank  in 
corrosive  service.  Corrosion  in 
connecting  spaces  has  serious  structural 
implications  for  self-supporting  cargo 
tanks.  The  failure  reported  in  the  NTSB 
investigative  report,  containing 
recommendation  H-83-30,  involved  a 
carbon  steel  MC  312  cargo  tank  semi- 
trailer carrying  hydrochloric  add;  the 
failure  occiured  due  to  severe  corrosion 
in  the  tank  shell  under  a  circumferential 
reinforcing  ring.  Therefore,  paragraph 
(i)(2)  is  revised  to  require  that  the 
connecting  structure  in  a  carbon  steel, 
self-supporting  multi-tank  cargo  tank 
motor  vehicle  must  have  a  single  drain 
of  at  least  1.0  inch  diameter,  or  two  or 
more  drains  of  at  least  0.5  inches 
diameter,  6  inches  apart,  one  of  which 
is  located  on  the  bottom  centerline.  In 
addition,  §  180.4G7(i)  is  revised  to 
require  thickness  testing  of  these  areas 
as  suggested  by  TTMA. 

RSPA  believes  that  NTSB 
recommendation  H-83-30,  which  calls 
for  periodic  external  visual  inspection 
of  cargo  tank  surfaces  obscured  by 
appurtenances  and  structural 
attachments,  is  adequately  addressed  in 
current  §  180.407(d).  Paragraph  (d) 
requires  that  a  periodic  external  visual 
inspection  must  be  conducted  of  all 
major  appurtenances  and  structural 
attachments  on  a  cargo  tank  to  detect 
signs  of  corrosion  or  damage. 

Section  178.345-3 

Commenters  expressed  concern  over 
the  lack  of  flexibility  in  calculating 
compressive  stresses  for  non-ASME 
EXDT  400-series  cargo  tanks.  They 
recommended  that  RSPA  provide 
alternatives  toASME  Code  Section  VIII, 
EHvision  1  UG-23(b)  for  calculating  the 
maximum  allowable  compressive 
buckling  stress  in  tank  walls  for  low 
pressure  cargo  tanks.  The  static  design 
and  construction  of  all  DOT  400-series 


cargo  tanks  must  be  in  .accordance  with 
Section  VIII  of  the  ASME  Code.  Any 
DOT  400-series  cargo  tuik  which  is 
required  to  be  certified  to  the  ASME 
Code  also  must  be  designed  in 
accordance  with  the  Cwie's 
le^uiceraents  ler  dynamic  loading, 
including  UG-23(l»).  Tins  applies  to 
DOT  407  cargo  tasks  with«  \Afi?NP 
greater  than  35  psig  and  each  tank 
designed  to  be  loaded  by  vacuum,  and 
to  DOT  412  cargo  tanks  having  a  MAWP 
greater  than  15  psig. 

TTMA  stated  manufactujers  beUeve 
the  requirements  in  §  178.345-3(b) 
should  be  modified  to  allow  several 
methods  of  analysis  as  appropriate  for 
the  cargo  tank  tmder  consideration. 
Using  Uie  methods  outlined  in  the 
ASME  Code  produces  lower  allowaUe 
compressive  stress  values,  resulting  in 
substantiaRy  thidier  sheets  for  the  DOT 
400-series  tanks  as  compared  Kvith  the 
MC  300-serie8  cargo  tanks. 

One  commenter  stated  that  while  the 
UG-23(b')  calculations  may  be 
appropriate  for  DOT  407  cargo  tank  with 
MAWP  ratings  between  25  and  35  psig, 
this  formula  will  rarely  yield  reasonable 
results  for  DOT  406  or  DOT  412  cargo 
tanks  having  a  MAWP  of  1 5  psig  or  less. 
Commenters  recommended  two 
alternatives  to  the  ASME  UG-23(b) 
design  calculations,  both  of  which  are 
formulas  from  engineering  texts.  One  is 
bom  the  "Alcoa  Structiual  Handbook,*' 
1960.  page  156  and  Table  23;  the  other 
is  frtjm  "Formulas  for  Stress  and 
Strain."  Ftfth  Edition,  by  Roark  and 
Young,  pages  554  and  555  and  Table  35. 
The  "Alcoa  SUuctural  Handbook" 
formula  is  as  follows: 
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where: 

Ri/t.  is  greater  than  200 

E  s  inodulits  of  elasticity  of  material  at 

design  temperature 
R.  c  inside  radius  <rf  the  shell  (largest 

radius  xtfuaofcircular  cross-section) 
U  -  minimm  AlickBess  of  siiell  less 

coirasion  ^owance 
St>A  =  ciifical  cempressive  buckUng 

stress  per  tlie  Alcoa  formula 
Sc  -  allowable  compressive  stress  due  to 

static  bending  loads 

The  RftaA  *ad  Young  iamt^  'i6.as 
tuUows: 


where: 

RiA.  is  greater  than  10 

SbY  =  critical  compressi\'e  budding 

stress  per  Roark  and  Young 
V  =  Poisson's  ratio 

Other  synibols  are  the  same  as  in  the 
Alcoa  formula,  above. 

Based  on  the  merit  of  these 
comments,  RSPA  is  revising  paragraph 
(b)  to  allow  alternative  methods  for 
determiningcompressive  buckling 
stress  for  DOT  400-8eries  cargo  tanks 
which  are  not  required  to  be  certified  in 
accordance  with  the  ASME  Code.  This 
allows  manufacturers  more  freedom  in 
the  design  of  DOT  400-series  cargo  tank 
motor  vehicles,  particularly  the  DOT 
406  cargo  tank. 

RSPA  solicited  information  on  the 
structural  integrity  of  cargo  tanks  and, 
in  particular,  the  loading  combinations 
that  may  be  encountered  during 
operation  of  cargo  tank  motor  vehicles 
as  prescribed  in  paragraph  (c). 
Information  was  received  from  several 
commenters  which  indicated  that  the 
loadings  from  normal  operating 
conditions  are  different  from  loadings 
experienced  in  extreme  dynamic  events. 
The  normal  operating  loadings  are  more 
frequent  in  occurrence,  but  much  lower 
than  the  extreme  dynamic  loadings. 

The  requirement  contained  in  current 
paragraph  (cj  only  specifies  extreme 
dynamic  loadings.  A  cargo  tank  desi^er 
must  determine  which  loadings,  if  any. 
should  be  considered  as  acting 
simultaneously.  TTMA  stated  it  is 
unlikely  that  extreme  dynamic  loadings 
will  ocxau  and  highly  unlikely  that  such 
loadings  will  occur  at  the  same  time. 
TTMA  reported  that  if  the  extreme 
dynamic  loadings  are  considered  by  the 
cargo  tank  designer  as  acting 
simultaneously,  the  resulting  weight  of 
a  DOT  406  cargo  tank  would  increase 
significantly.  TIMA  went  on  to  state 
that  such  an  increase  in  tank  wei^ 
would  kave  an  adverse  effect  on  public 
safety  because  it  would  'Cause  a  decrease 
in  the  nund>er  of  ^alkes  delivered  eadi 
trip,  incieasing  the  number  of  trips  and 
miles  diivea,  ^us  tnceeasing  the 
prabehitoy  of  more  accidents,  perscmal 
injuries  and  fatalities. 

During  discussions  on  structueal 
integrity  issues  at  the  Fefa«iiary  1994 
public  nkeeting,  the  potenOial  for 
changes  in  ivsding  due  to  liquid 
Boevement  was  addressed.  Commenters 
generaliy  ayood  that  wbile  significant 
lading  msveaMBt -can  oQcur  during 
partially  loaded 'coorditions  and  that 
such  taovemenA  oenaot  be  distestrded 
by  carge  tank  designers  and  ve^le 


operators,  the  vaiiaUes  involved  are 
more  than  can  be  comprehensively  4haalt 
with  at  dus  time.  The  general  agreeraedt 
was  that  the  highest  stress  oonditions  on 
most  cargo  tank  configurations  occur 
when  the  cargo  tanks  are  full. 
Discussions  on  how  to  conyiine  the 
loadings  in  calculating  the  structural 
integrity  requirements  have  been  going 
on  for  a  number  of  years.  RSPA  agrees 
widi  commenters  that  the  loadings 
currently  in  the  HMR  are  based  on 
extreme  conditioos  that  would  be 
realized  only  on  a  rare  occasion,  if  ever. 
Thus,  based  on  recent  information 
presented  at  the  public  meetings  and 
written  comments  received  in  response 
to  the  NPRM,  RSPA  concludes  that,  for 
the  design  and  construction  of  cargo 
tanks,  it  is  best  to  consider  separately 
the  effects  of  normal  operating  loadings, 
which  are  known  to  act  in  combination, 
and  Ae  effects  of  extreme  djTtamic 
loadings,  which  are  not  expected  to  act 
in  combination  with  each  other. 
Therefore,  in  this  final  rule.  Ra*A  is 
revising  paragrsf^  (c)  to  provide 
structural  design  requirements  thstt  vnW 
be  more  reflective  of  conditions 
encountered  by  cargo  tank  motor 
vehicles.  Tbese  revisions  will  require 
cargo  tank  designers  to  ccmsider  normal 
operating  loadings  to  be  acting 
simultaneously,  except  that  longitudinal 
acceleration  and  deceleration  cannot 
occur  at  the  same  time.  Also,  extreme 
djmamic  loadings  must  be  considered  in 
separate  caiculaiionr,  these  loadmgs 
may  be  considered  to  be  acting 
independently. 

Pwagrapii  (d)  prescribes  design 
calculations  that  should  be  considered 
ki  account  for  stresses  due  to  impact  in 
an  accideaL  For  consistency,  the 
accident  damage  vequiienents 
contained  iacwxent  paragraph  (dj  are 
moved  to  §  178.345-8(e}  where  other 
accident  damage  protection 
requirements  iqppear.  Also,  consistent 
with  other  changes  nude  to  this  section, 
para^^ihs  (a)  [1)  and  <3)  ate  amended 
by  removiag  the  relereaoe  to  paragc^pb 
(d)  of  tl^  section. 

Parage^  (ej  is  oditorially  reviaed.  liar 
darity  and  conatstapcy.  by  changing  Ibe 
word  "wafi"  «d  read  '^dnfl  and  beads", 
and  paragraphs  {e)  through  (g)  are 
redesignated  as  paragriftis  \6^  tkrouufa 
(f3. 

Section  178.345-5 

Conunetiters  supported  the  |»oposed 
change  in  paragraph  (bj  &at  all  fittii^tr   - 
and  devices  mouatod  «a  a  maohole 
cover  must  wi&stoad  the  sane  static 
internal  fluid  pteaaaie  as  that  jeyaied 
for  the  manhole.  Hetwewer.  commeaters 
rofueitedai!Bviaion<o<iaiifythat 
fkdng  and  device  mamaCBCtitters  are 
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responsible  for  testing  and  certifying  the 
sUoictural  integrity  of  their  products. 
RSPA  agrees  with  the  commenters  that 
the  fitting  and  device  manufacturers 
should  be  responsible  for  ensuring  the 
integrity  of  their  components.  Therefore, 
the  proposed  provision  is  revised  for 
clarity  and  added  as  new  paragraph  (f). 

Another  commenter  suggested  that 
paragraph  (e)  be  revised  to  require  that 
each  manhole  cover  must  be  marked 
with  the  date  of  certification.  RSPA  will 
consider  this  comment  in  a  future 
rulemaking  action. 

Section  178.345-6 

A  minor  editorial  change  is  adopted 
as  proposed  in  the  NPRM. 

Section  178.345-8 

Commenters  recommended  several 
changes  to  the  accident  damage 
protection  requirements.  They  requested 
that  all  accident  damage  protection 
devices  be  designed  so  that  calculated 
stress  under  the  conditions  prescribed 
not  exceed  the  ultimate  strength  of  the 
material  of  construction.  They  pointed 
out  certain  inconsistencies  in  the  design 
criteria  specified  in  this  section.  For 
example,  in  paragraph  (d),  the  design 
stress  for  accidents  involving 
longitudinal  deceleration  is  based  on 
"the  lesser  of  the  yield  strength  or  75 
percent  of  the  ultimate  strength";  the 
general  requirement  for  accident 
damage  protection  in  paragraph  (a)(3),  is 
based  on  "75  percent  of  the  ultimate 
strength";  while  bottom  damage  and 
rollover  damage  protection,  in 
paragraphs  (b)  and  (c),  both  are  based  on 
the  "ultimate  strength."  RSPA  agrees 
there  is  merit  in  using  the  same  criteria 
whenever  possible.  Therefore,  in  this 
final  rule,  the  design  of  all  accident 
damage  protection  devices  is  based  on 
the  ultimate  strength  of  the  material  of 
construction. 

The  primary  purpose  of  accident 
riemagn  protection  is  to  prevent  the 
relaaea  of  hazardous  lading  from  a  cargo 
tank  in  the  event  of  an  accident.  For 
example,  during  an  accident  involving 
the  maximum  level  of  longitudinal 
deceleration  expected,  if  the  front  head 
of  a  cargo  tank  experiences  stress  levels 
above  the  yield  point  of  the  material  of 
construction,  the  head  will  bulge  or 
distort.  However,  if  that  deformed  head 
continues  to  contain  the  lading,  the 
intent  of  this  requirement  has  been  met. 
In  a  practical  sense,  good  engineering 
practice  provides  for  factors  of  safety 
when  analytical  methods  are  not  well 
established  and  when  safety 
considerations  call  for  reducing  the 
probability  of  failures. 

When  an  accident  imposes  loads  on 
the  cargo  tank  wall,  the  material  of  the 


wall,  ho%vever,  must  be  stronger  than 
the  accident  damage  protection  device. 
For  example,  in  a  rollover  accident,  the 
portion  of  the  cargo  tank  wall  to  which 
a  rollover  protection  device  is  attached 
should  not  fail  before  the  rollover 
protection  device  fails.  The  design 
stresses  in  the  protection  device  itself 
can  be  based  on  the  ultimate  strength  of 
the  material,  but  the  loads  transmitted 
to  the  cargo  tank  wall  must  be  based  on 
a  more  conservative  value.  This  can  be 
achieved  by  use  of  factors  of  safety. 

Accordingly,  paragraph  (a)(3)  is 
revised  to  base  design  stresses  on  the 
ultimate  strength  of  the  material  with  a 
1.3  safety  factor  (i.e.,  the  reciprocal  of 
0.75  times  ultimate,  rounded). 

Commenters  have  stated  that  most 
impacts  on  bottom  damage  protection 
devices  in  accidents  occur  directly  from 
the  side  of  the  vehicle.  TTMA  has  stated 
that  any  piping  at  the  bottom  of  a  tank 
is  protected  fore  and  aft  by  the  running 
gear  of  the  cargo  tank  motor  vehicle  or 
its  towing  vehicle.  Contending  that 
reduced  Kirces  of  impact  can  be 
expected  from  front  and  rear,  TTMA 
petitioned  for  a  reduction  from  155,000 
pounds  to  27,000  pounds  fore  and  aft 
along  the  longitudinal  axis  of  the 
vehicle.  RSPA  believes,  however,  that 
the  possibility  of  impacts  from  the  frtint 
is  very  real  for  trailers:  for  example, 
during  turning  maneuvers,  or  in  the 
event  that  the  towing  vehicle  rides  over 
an  obstacle  such  as  a  guard  rail.  On  the 
other  hand,  impacts  from  the  rear  are 
less  likely  on  trailers  because  of  the  rear 
suspension.  Therefore.  RSPA  has 
revised  paragraph  (b)(1)  to  recognize 
that  suspension  components  and 
structiural  mounting  members  can 
provide  all,  or  part,  of  bottom  damage 

Protection.  Additionally,  in  paragraph 
>)  introductory  text,  a  second  sentence 
is  added  to  clarify  that  a  single 
protection  device  may  be  used  to  protect 
outlets,  projections  and  piping  grouped 
or  clustered  together. 

Commenters  stated  that  in  the  general 
rollover  damage  protection 
requirements,  in  paragraph  (c),  the 
wording  "enclosed  inside"  could  be 
misunderstood  to  require  that  closures 
and  fittings  must  be  protected  from 
rollover  damage  on  all  sides — front, 
sides,  rear  and  top.  They  also  suggested 
that  the  protection  devices  be  located  no 
more  than  48  inches  6t)m  the  closure  or 
fitting.  RSPA  never  intended  to  require 
that  the  component  being  protected  be 
fully  enclosed  by  the  protective  device. 
Also,  RSPA  does  not  agree  with  adding 
a  dimensional  location  requirement. 
Rather  than  dimensional  controls,  one 
of  RSPA's  overall  objectives  is  to 
provide  performance  requirements 
when  appropriate.  Therefore,  paragraph 


(c)  is  revised  to  clarify  the  ambiguous 
wording. 
Commenters  requested  that  in 

G graph  (c)(1).  the  tangential  design 
for  rollover  protection  be  reduced 
fr^m  2  "g"  to  0.5  "g"  or  1  "g."  A 
commenter  stated  that  "neither  industry 
nor  government  have  any  data  to 
support  what  this  rollover  protection 
device  strength  should  be",  contending 
that  MC  306  accident  damage  protection 
has  performed  well,  even  considering 
findings  of  the  NTSB  study  of  overturn 
accidents.  A  commenter  provided 
analytical  data  that  indicated  the 
internal  bulkheads  would  be 
overstressed  under  2  "g"  tangential 
loads  using  the  cturent  MC  306  design. 

A  February  4. 1992  NTSB 
investigation  report  on  rollover 
accidents  involving  MC  306  and  MC  312 
cargo  tanks  recommended  several 
actions  by  both  RSPA  and  the  Federal 
Highway  Administration  (FHWA).  The 
NTSB  report  supported  the  earlier  RSPA 
decision  to  increase  the  rollover  design 
load  in  the  horizontal  plane  from  one- 
half  the  weight  of  the  loaded  cargo  tank 
motor  vehicle  prescribed  in  the  MC  306. 
MC  307  and  MC  312  specifications,  to 
twice  the  weight  of  the  loaded  cargo 
tank  motor  vehicle  prescribed  in  the 
IX)T  406,  DOT  407  and  DOT  412 
specifications.  NTSB  also  noted  that  at 
this  time,  test  results  are  not  available 
to  support  this  four-fold  increase,  but 
limited  testing  performed  under  RSPA 
and  FHWA  sponsorship  for  studies  of 
release  trom  dome  covers  indicate  forces 
can  easily  exceed  2  "g".  Additionally, 
NTSB  questioned  whether  the  load 
specified  for  the  DOT  406,  DOT  407  and 
CXDT  412  specifications  are  adequate  in 
a  typical  rollover  accident. 

RSPA  agrees  with  comments  that  in 
some  rollover  accidents,  cargo  tank 
rotation  is  limited  to  120  degrees  or  less, 
so  that  these  horizontal  forces  do  not 
come  into  play  imless  a  roadside 
obstacle  is  struck.  In  such  incidents,  the 
side  of  the  cargo  tank  absorbs  most  of 
the  energy  of  the  rollover.  However,  in 
other  rollover  incidents,  cargo  tank 
motor  vehicles  have  rotated  180  degrees 
or  more  and  rollover  protection  devices 
have  failed. 

RSPA  performed  simple  calculations 
to  estimate  the  forces  that  would  be 
expected  to  bring  a  sliding  overturned 
cargo  tank  motor  vehicle  to  a  halt,  at  a 
variety  of  speeds  and  stopping 
distances.  From  the  calculations 
performed  regarding  stopping  distances. 
RSPA  concludes  that  the  design  loads 
should  not  be  decreased.  FHWA  will 
initiate  a  study  aimed  at  developing  a 
more  refined  understanding  of  the 
forces  involved  in  cargo  taoJc  rollover 
accidents. 


For  these  reasons,  RSPA  rejects 
requests  to  lower  the  tangential  design 
load.  In  many  cases,  manufactiuers  will 
find  it  necessary  to  develop  new  designs 
for  overturn  protection  devices,  perhaps 
with  associated  short-term  increased 
cost,  but  with  enhanced  safety  benefits. 
Several  raanuCactiuers  already  have 
developed  satisfactory  protection 
devices  which  meet  these  design 
criteria.  In  addition,  RSPA  has  made 
several  minor  editorial  revisions  in 
paragraph  (c)(1)  to  improve  clarity. 

Paragraph  (d)(3)  prescribes  that  each 
cargo  tank  rear-end  protection  device 
and  its  attachment  to  the  vehicle  must 
be  designed  to  satisfy  the  conditicms 
specified  in  paragraph  (d)(1)  when 
subject  to  an  impact  of  the  cargo  tank  at 
rated  payload,  at  a  deceleration  of  2  "g". 
Such  an  impact  must  be  considered  as 
being  uniformly  appUed  in  a  horizontal 
plane  at  an  angle  of  30  degrees  or  less 
to  the  longitudinal  axis  of  the  vehicle. 
Commenters  requested  elimination  of 
the  30  degree  angle  for  this  impact  load. 
They  stated  that  most  rear-end 
collisions  of  trucks  and  trailers  involve 
other  vehicles  and  are  "in  line",  i.e.,  the 
longitudinal  centerlines  of  the  two 
vehicles  are  parallel  at  impact.  TTMA 
pointed  out  that  the  National  Highway 
Traffic  Safety  Administration  fNHTSA) 
published  a  notice  of  proposed 
rulemaking  [Docket  No.  1-11,  Notice  9; 
January  3. 1992],  containing  a  proposal 
for  rear  impact  guards  and  protection. 
The  NHTSA  proposal  specified  an 
impact  only  in  the  direction  of  the    - 
longitudinal  centerline  of  the  struck 
vehicle;  it  did  not  address  angular 
impact.  NHTSA 's  rear  impact 
requirements  are  intended  for  the  design 
of  underride  guards  that  will  minimize 
impacts  in  occtirrences  where 
automobiles  underride  (i.e.,  slide  under) 
the  rear-end  of  large  trucks  and  trailers. 
These  requirements  are  intended  to 
protect  passenger  occupants  while 
RSPA's  requirement  for  cargo  tank  rear- 
end  protection  is  intended  to  prevent 
impacts  to  lading  retention  components 
that  could  result  in  the  loss  of 
hazardous  material  lading.  Upon  further 
review,  RSPA  agrees  that  requiring  rear- 
end  protection  devices  to  withstand 
Impacts  at  an  angle  of  30  degrees  to  the 
longitud^l  axis  of  the  vehicle  is 
excessive.  Therefore,  paragraph  (d)(3)  is 
revised  to  reduce  the  angle  of  impact  to 
10  degrees. 

A  requirement  contained  in  current 
paragraph  (d)  of  §  178.345-3  specifying 
design  stress  for  accidents  involving 
longitudinal  deceleration  is  revised  and 
moved  to  new  paragraph  178.345-«(e) 
in  this  final  rule.  The  specified  design 
stress  is  based  on  the  ultimate  strength 
of  the  material  with  a  factor  of  safety  of 


1.3  (i.e..  the  reciprocal  of  0.75  times 
ultimate,  rounded).  The  use  of  2  "g"  as 
a  reasonable  maximiun  level  for 
longitudinal  deceleration  in  accident 
situations  generally  has  been  accepted 
by  industry  but  commenters  have  stated 
that  the  reliability  of  strain  gauge  testing 
and  finite  element  analysis  is 
questionable  when  structures  are  loaded 
above  the  yield  point.  For  this  reason, 
cargo  tank  manufacturers  who  choose  to 
design  at  this  level  may  use 
performance  testing  to  prove  that  tank 
heads  and  shell  can  wltiistand  this  2  "g" 
loading  condition.  Alternate  analytical 
methods  or  combinations  of  test  and 
analysis  may  be  used  if  they  are 
accurate  and  verifiable. 

Section  178.345-10 

This  section  specifies  requirements 
for  the  pressiue  reUef  and  vacuum 
systems  on  DOT  400-series  cargo  tank 
motor  vehicles.  It  also  specifies  lading 
retention  requirements  for  the  pressiue 
relief  system  in  the  event  of  an  overtiun. 
Numerous  commenters  suggested 
alternative  provisions  for  pressiu«  rehef 
systems  on  DOT  400-series  cargo  tanks. 
Pressure  reUef  valve  manufacturers 
stated  that  they  have  found  it  very 
difficult  to  attain  "no  loss  of  lading" 
with  valve  designs  capable  of 
withstanding  the  characteristic  dynamic 
pressure  surge  required  by  the 
regulation,  especially  at  low  design 
pressures. 

For  these  reasons,  commenters 
requested  that  RSPA  allow  the  loss  of 
one  liter  of  bding.  If  adopted,  a  properly 
fimctioning  pressure  reUef  valve  could 
be  expected  to  release  no  more  than  one 
liter  of  hazardous  material  in  an 
overturn  accident.  This  amount  of 
liquid  would  be  so  widely  dispersed  by 
the  motion  of  the  vehicle  as  to  cause 
minimal  danger  of  fire  or  environmental 
damage. 

Cargo  tank  shipments  of  poisonous- 
by-inhalation  (PIH)  materials  in  Hazard 
Zones  A  and  B  are  subject  to  special 
provisions  which  result  in  high  working 
pressures,  thicker  tank  walls  and 
thermal  insulation.  Insulation 
moderates  thermal  gain,  thus  increasing 
the  pressure  differential  between  valve 
pressure  settings  and  d)mamlc  pressure; 
also,  it  cushions  the  impact  of  accidents. 
The  net  effect  of  these  featiires  makes  it 
unlikely  that  even  small  releases  of  PIH 
lading  will  occur. 

RSPA  believes  allowing  a  minute 
release  of  other  types  of  ladings  in 
overtiun  accidents  has  greater  safety 
benefits  when  compared  with  possible 
loss  of  an  entire  cargo  tank  load. 
Therefore,  paragraph  (b)(3)(ll)  is  revised 
to  specify  that  after  August  31, 1995, 
DOT  400-series  cargo  tanks  must  be 


equipped  with  a  pressure  relief  valve 
that  will  release  no  more  than  one  liter 
of  lading  in  an  emergency  situation 
before  reclosing  to  a  leak-tight  position. 
In  addition,  editorial  changes  are  made 
in  paragraph  (b)(3)(i)  for  clarity. 

Section  178.345-13 

A  paragraph  heading,  "Leakage  test" 
is  added  to  paragraph  (c)  as  proi>osed  in 
the  NPRM. 

Section  178345-14 

This  section  specifies  cargo  tank 
marking  requirements.  The  California 
Highway  Patrol  recommended  several 
substantial  changes  throughout  this 
section  that  were  not  proposed  in  the 
NPRM.  While  RSPA  believes  some  of 
these  changes  may  have  merit,  they  will 
have  to  be  considered  in  a  future 
rulemaking. 

Proposed  paragraph  (d)  is  revised  to 
clarify  that  each  cargo  tank  on  a  multi- 
tank  cargo  tank  motor  vehicle  must  have 
a  separate  nameplate,  unless  each  cargo 
tank  is  made  by  the  same  manufacturer 
with  the  same  materials,  manufactured 
thickness,  and  minimum  thickness. 

Section  178.345-15 

RSPA  proposed  to  add  a  new 
paragraph  (e)  to  allow  affixing  a  metal 
certification  plate  to  cargo  tanks  which 
do  not  meet  all  of  the  applicable 
specification  requirements.  This  would 
b«  indicated  by  not  stamping  a 
compliance  date  on  the  plate.  A 
commenter  pointed  out  that  the 
proposed  wording  does  not  sp>ecificdlly 
require  the  Registered  Inspector  to 
stamp  the  date  of  compUance  on  the 
specification  plate  when  the  cargo  tank 
is  brought  into  full  conformance  with 
the  specification.  RSPA  agrees  with  the 
commenter  and  has  clarified  the 
requirement 

Another  commenter  requested  a 
revision  to  clarify  that,  for  ASME  tanks, 
the  cargo  tank  motor  vehicle 
manufacturer  must  furnish  a 
manufacturer's  data  report  to  the  cargo 
tank  owner  as  required  by  the  ASME 
Code,  in  addition  to  other  required 
documents.  The  ASME  Code  requires  a 
cargo  tank  manufacturer  to  prepare  a 
manufacturer's  data  report  for  each  tank. 
RSPA  agrees  ivith  the  commenter  and 
has  added  a  provision  in  paragraph 
(b)(2)  specifying  that  the  manufacturer 
must  supply  the  cargo  tank  owner  with 
a  copy  of  the  manufacturer's  data  report, 
at  the  time  of  delivery. 

Section  178.346-1 

RSPA  proposed  to  add  a  new 
paragraph  (d)(9)  specifying  provisions 
for  the  use  of  a  single  full  fillet  lap  weld 
joint  without  plug  welds  tor 
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longitudind  mum  en  the  top  25 
percent  of  the  cargo  tank.  For  the  most 
part,  coaunentcra  ■yeeH  in  principal 
with  the  propoaal;  however,  they 
recommended  that  the  uaa  of  single 
fillet  weld  lap  joint  not  be  limited  to  the 
top  one-fourth  of  the  cargo  tank. 

Several  manu&cturers  stated  that  they 
have  uaed  aiikgle  full  fillet  lap  welded 
joints  for  longitudiaal  aeanui  on  both  the 
top  and  bottom  areas  of  thousands  of 
low-pressure  cargo  tank  motor  vehicles. 
They  stated  their  service  experience 
with  these  joinU  over  many  years  of 
operations  has  been  very  good. 

Advantages  cited  by  the 
manufacturers  for  using  this  type  of 
weld  include  the  abiUty  to  achieve 
excellent  fit  between  the  shell  and  head 
flangaa.  and  reduction  in  the  amount  of 
time  personnel  must  work  in  confined 
spaces.  However,  because  the  ASME 
Code  does  not  recognize  this  joint 
configuration,  it  may  not  be  used  on 
ASME  certified  vessels. 

Industry  submitted  reports  of  tensile 
tests  of  the  typically  used  single  full 
fillet  lap  joints  to  RSPA.  Test  results 
indicate  that  failure  occurs  at  stress 
levels  of  about  70  to  75  percent  of  the 
ultimate  strength  of  adjacent  material. 
One  commenler  opposisd  the  use  of  such 
joints  but  provided  no  supporting  test 

data. 

RSPA  beheves  the  satisfactory 
performance  of  these  joints  over  the 
years  serves  as  a  persuasive  argument 
for  their  continued  use  on  DOT  406 
cargo  tank  motor  vehiclea.  However, 
because  a  major  reason  for  establishing 
the  DOT  400-series  specifications  is 
enhanced  quafity  assurance,  the  joints 
may  be  used  only  when  subject  to 
certain  conditions.  Therefore,  new 
paragraph  (d)(9)  specifies  the  conditions 
for  use  of  then  joints  in  longitudinal 
seams,  requirements  for  periodic 
compliance  testing,  and  design 
requirements  for  determining  weld  joint 
efficiency,  to  addition,  a  new  paragraph 
(d)(10)  is  added  to  clarify  that 
•  requirements  of  paragraph  UW-9(d),  of 
Section  Vlll.  Division  1 ,  ASME  Code  do 
not  apply. 

Section  178^46-2 

Minor  editorial  changes  are  made  to 
paragraph  (a). 

Section  178.346-JO 

Valve  manufacturers  stated  that, 
during  prototype  testing,  they  have 
encoimtered  substantial  problems  in 
obtaining  adequate  flow  under 
emergency  conditions  with  pressure 
reUef  valves  designed  far  the 
comparatively  low  MAWP  levels  typical 
of  DOT  406  cargo  tank  motor  vehicles. 
These  problems  have  been  resolved  for 


current  valves;  however,  the  valve 
manufacturers  continue  to  believe  the 
emergency  fk>w  capacities,  wrhich  are 
permitted  to  release  up  to  one  gallon  of 
lading  under  the  dynamic  pressure 
surges  characteristic  of  rollover 
accidents,  are  still  marginal  in  some 
cases.  Because  of  the  problems 
encountered  by  valve  manufacturers, 
RSPA  will  allow  an  additional  year  for 
product  development  and 
manufacturing  start-up.  This  extension 
is  added  in  a  new  paragraph  (bU3). 

RSPA  proposed  to  revise  paragraph 
(c)(1)  to  permit  DCTT  406  cargo  tanks  to 
have  the  same  set  pressure  and  test 
pressure  as  allowed  in  §  178.345- 
10(d)(1),  and  as  prescribed  for  DOT  407 
and  412  cargo  tanks  except  that  the 
reclosing  pressure  would  remain  at  no 
less  tiian  MAWP.  Commenters  stated 
that  while  the  proposed  language  would 
be  helpful  in  increasing  the  venting 
capacity  to  a  limited  extent  and 
providing  a  similar  diKBranca  between 
opening  and  closing  pressures  over  a 
range  of  MAWP  values,  it  would  aai 
eliminate  the  need  for  supplementary 
venting  capacity.  Commenters  requested 
that  the  flow  rate  be  determined  at  a 
higher  pressure,  specifically  at  125 
percent  of  the  tank  test  pressure.  This 
would  provide  more  pressure 
difi'erential  across  the  valve  seat  and 
provide  higher  venting  capacities.  As 
discussed  in  the  preamble  for  178.346- 
10(b)  above,  pressure  relief  valve 
manufacturers  repwted  that  they  have 
found  it  difficuh  to  obtain  adequate 
emergency  flow  capacities  in  valves 
designed  for  DOT  406  cargo  tank  motor 
vehicles. 

Based  on  comments  received,  RSPA 
believes  the  problem  can  be  relieved  by 
implementing  two  meesures.  The  first 
measure  is  to  increase  the  tolerance  on 
'  the  valve  set  pressure  to  allow  the  valve 
to  begin  opening  at  a  lower  set  pressure 
and  to  be  mlly  opm  at  a  higher 
pressure.  The  second  meesure  is  to 
increase  the  venting  capacity  rating 
pressure  to  125  percent  of  the  tank  test 
pressure,  and  not  greater  than  3  psi 
above  the  tank's  MAWP.  Because  the 
pressure  reUef  valves  are  reqtdred  to  be 
removed  from  the  cargo  tank  during 
periodic  pressure  testing,  the  tank  itself 
will  not  be  exposed  to  pressures  above 
its  normal  test  pressure  (see 
§  180.407(g)(l)(i)).  This  increase  in  the 
venting  capacity  rating  pressure  will 
still  provide  a  satisfactory  margin  of 
safety  with  respect  to  tank  buriAing 
pressure,  even  in  the  event  of  exposure 
to  fire.  The  combined  effect  of  these 
changes  can  be  expected  to  significantly 
raise  the  pressure  diSarential  acraas  the 
valve  seat,  thus  increasing  flow. 
Accordingly,  both  paragiq>hs  ((^1)  and 


paragraph  (d)(1)  have  been  revised  to 
indtticle  these  two  measures. 

Section  178.346-13 

In  the  NPRM.  RSPA  proposed  to 
increase  the  emergency  flow  capacity  Of 
DOT  406  pressure  relief  valves  by 
raising  the  test  pressure  of  the  cargo 
tank.  This  was  intended  to  alleviate 
problems  reported  by  valw 
manufacturers  by  increasing  the 
diflerential  pressure  across  the  valve 
seat,  thus  hicreasing  flow.  However, 
commenters  requested  that  RSPA  not 
make  this  change  because  of  the 
increased  danger  of  deformation  of 
heads  at  pressure  levels  above  5.0  psig. 
especially  for  internal  heads  in  w^icfa 
the  pressure  is  appUed  to  the  convex 
side.  One  commenter  stated  that      '    ' 
pressures  above  5.0  psig  would  require 
increased  bead  thickness  or  bracing, 
thus  increasing  the  weight  of  the  tank 
resulting  in  lower  payload  and  higher 
manufactiiring  cost. 

As  an  alternative  means  of  increasing 
emergency  flow,  commenters  suggested 
that  the  set  pressure  and  the  flow  rating 
pressure  of  the  pressure  relief  valve 
itself  be  changed  while  retaining  the 
existing  tank  test  pressure.  RSPA  agrees 
with  this  alternative.  Therefore.  RSPA 
has  revised  paragraphs  178.346-10(c)(l) 
and  (d)(1)  instead  of  revising  the  tank 
test  pressure  requirements. 

Shortly  before  pubUcatiiMa  of  the 
NPRM.  TTMA  petitioned  RSPA  to  use 
the  Environmental  Protectiaa  Agency 
(EPA)  test  for  vap<H^ghtness  for  all 
DOT  406  cargo  tanks.  TTMA  requested 
that  Method  27  be  authorized  for  all 
DOT  406  cargo  tanks,  regardless  of 
whether  they  are:  (a)  used  in  gasoline 
delivery,  (b)  fitted  vrith  vapor  collection 
equipment,  or  (c)  subject  to  this  test 
under  EPA  rules.  Method  27.  is  found 
in  appendix  A.  to  40  CFR  Part  60. 
Section  1.1  of  Method  27  is  applicable 
for  the  determination  of  vapor  ti^tness 
of  a  gasoline  delivery  tank  which  is 
equipped  with  vaptx'  collection 
equipment.  Requirements  for  applying 
the  initial  pressure-vacumn  and  test 
criteria  are  contained  in  40  CFR  Part  60, 
Subpart  XX — Standards  of  Perfonnance 
for  Bulk  Gasoline  Terminals.  In 
§  60.501,  the  definition  of  vapor  ti^t 
gasoline  tank  truck  reeds: 

Vapor-tight  gasoline  tank  truck  means  a 
gasoline  tank  truck  which  has  denaonstrated 
within  the  12  preceding  months  that  its 
product  delivery  tank  will  sustain  a  pressure 
change  of  not  more  than  750  pascals  (75  mm 
of  water)  within  5  minutes  after  it  is 
pressurised  to  4,500  pascals  (450  mm  of 
water).  This  capabib^  is  to  be  demonstreted 
uxii^  the  pcessure  test  procedure  specified  in 
Reference  Method  27. 


It  shotild  be  noted  that  750  pascals  = 
0.109  psi  s  3.0  inches  of  water  and 
4.500  pascals  =  0.653  psi  =  18.1  inches 
of  water.  Similar  provisions  for  benzene 
are  prescribed  in  40  CFR  Part  60, 
Stibpart  BB — National  Emission 
Standard  for  Benzene  Emissions  from 
Benzene  Transfer  Operations,  at 
§60.601. 

RSPA  authcnized  this  alternative 
leakage  test  in  the  June  12, 1989  final 
rule  published  under  HM-183  to  relieve 
btirdens  of  dupficate  test  requirements 
for  cargo  tanks  intended  for  use  in 
locations  where,  based  on  established 
standards  of  air  quality,  EPA  has 
decided  that  release  of  gasoline  vapors 
constitutes  a  hazard  to  the  environment. 
TTMA  stated  that  a  cargo  tank  motor 
vehicle  manufacturer  may  not  know  the 
local  air  pollution  requirements  to 
which  the  motor  vehicle  may  be  subject. 
RSPA  recognizes  TTMA's  concerns  and 
is  permitting  this  alternative  test  when 
a  cargo  tank  is  equipped  with  vapor 
recovery  equipment  without 
qualification  regarding  the  materials 
transported.  RSPA  also  has  revised 
paragraph  (c)  and  §  180.407(h)(2)  to 
reference  appropriate  acceptance 
criteria  in  EPA's  regulation  contained  in 
40  CFR  60. 

Section  180.403 

Commenters  supported  the  proposal 
to  add  a  definition  for  the  term 
"replacement  of  a  baneL"  TTMA 
recommended  that,  in  the  definition  of 
"replacement  of  a  barrel"  the  wording 
"unused  tank"  should  be  clarified  to 
mean  a  "new  tank."  RSPA  agrees  and 
the  word  "new"  is  added 
parenthetically  after  the  word 
"unused." 

Commenters  also  supported  the 
proposal' to  revise  the  definition  of 
rebarrelUng.  However,  for  the  reasons 
contained  in  the  preamble  discussion 
for  §  180.413  the  proposed  revision  is 
not  being  adopted  in  this  final  rule.  A 
commenter  recommended  that  the 
definition  of  "repair"  be  modified  to 
include  the  replacement  of  components 
such  as  valves,  vents  and  fittings.  RSPA 
believes  this  suggested  change  would  be 
confusing  because  a  "repair"  is 
specifically  defined  to  mean  "any 
welding  done  to  the  cargo  tank  wall  to 
return  it  to  the  original  specification  or 
a  later  equivalent  specification." 
Replacement  of  valves,  vents  and 
fittings  is  considered  maintenance. 
Therefore,  the  aurent  definition  is 
retained. 

Section  180.405 

Minor  editorial  changes  are  made  in 
subparagraphs  (f)(l)(iii)  and  (f)(4)  as 
proposed  in  the  NPRM. 


In  paragraph  (g)(2),  RSPA  proposed  to 
clarify  that  fittings  and  devices  mounted 
on  a  manhole  cover  are  part  of  the 
manhole  assonbly  and  must  meet  all 
perfonnance  standards  required  for  the 
manhole  cover.  A  commenter  stated  that 
the  current  requirement  is  adequate  and 
recommended  that  RSPA  not  adopt  the 
proposed  change.  The  commenter  stated 
that  any  concern  or  problem  is  due  to 
a  lack  in  verifying  the  continued  proper 
securement  of  these  fittings  and  devices 
to  the  manhole  cover.  The  commenter 
said  that  the  annual  leakage  test  and 
inspection  requirements  in  §  180.407 
should  be  sufficient  to  assure  that  these 
in-service  fittings  and  devices  remain 
securely  mounted  and  properly  sealed 
on  in-service  manholes.  RSPA  agrees 
with  the  conunenter  and  the  proposed 
changes  are  not  adopted  in  this  final 
rule. 

Another  commenter  recommended 
that  paragraph  (g)(2)(i)  be  revised  to  add 
"month  and  year"  to  die  certification 
marking  on  manhole  assemblies. 
Althou^  RSPA  believes  that  such  a 
requirement  may  have  merit,  an 
opportunity  shoidd  be  provided  for 
public  comment;  therefore,  it  will  be 
considered  in  a  future  rulemaking 
action. 

Paragraph  (h)  specifies  that 
replacement  for  any  reclosing  pressure 
relief  valve  must  be  capable  of  re-seating 
to  a  leak-tight  condition  after  a  pressure 
stirge.  Section  180.405(c)  authorizes 
modifying  the  reclosing  pressure  relief 
valves  of  an  MC  306  cargo  tank  by 
installing  the  dual  function  pressure 
relief  valves  which  are  required  for  DOT 
406  cargo  tank  motor  vehicles. 
Conunenters  pointed  out  that  this 
replacement  could  result  in  an  MC  306 
cargo  tank  having  lower  emergency 
venting  capacity  than  its  specification 
requires;  because  it  is  difficult  to 
produce  a  valve  that  achieves  the 
comparatively  high  flow  rates  of  the  MC 
306  units,  withstands  the  pressure 
surges  specified  in  the  DOT  406 
specification,  and  recloses  with  minimal 
loss  of  lading.  A  reduced  flow  capacify 
is  less  likely  to  be  encountered  in  fitting 
an  MC  307  with  a  DOT  407  valve 
replacement,  and  in  fitting  an  MC  312 
with  a  DOT  412  valve  replacement, 
because  of  the  larger  pressure 
difiierentials  wdiiaa  are  commonly  used 
in  these  cargo  tanks.  Regardless  of  the 
equipment  installed,  the  venting 
requirements  specified  in  the  p>articular 
cargo  tank  specification  must  be  met 
whenever  a  pressure  relief  valve  is 
replaced.  Fot  this  reason,  in  this  final 
rule,  RSPA  is  authorizing  replacement 
of  defective  MC  306  pressure  relief 
valves  with  new  or  refurbished  MC  306 
pressure  reUef  valves  until  August  31, 


1998.  After  this  date,  any  valve 
replacements  must  be  the  surge  resistant 
pressure  relief  valves  required  ba  DOT 
400-series  cargo  tanks,  lliis  allows  three 
)^ears  fw  implonentation  of  this  safety 
approvement. 

Section  180.407 

In  the  table  in  paragraph  (c),  dilorine 
cargo  tanks  must  be  leakage  tested 
aimually.  These  cargo  tanks  are  also 
required  to  be  pressure  tested  every  two 
years.  Based  on  a  comment,  RSPA  has 
extended  the  frequency  for  conducting 
the  leakage  test  to  two  years  to  coincide 
with  the  pressure  test  Certain  minor 
editorial  changes  are  made  in  paragraph 
(d)(l)(i)  for  clarity.  Paragraph  (e)(1)  is 
revised  to  clarify  that  when  a  particular 
tank  design  such  as  a  cargo  tank  with  a 
lining,  coating  or  internal  baffles, 
precludes  an  internal  visual  inspection, 
the  tank  must  be  hydrostatically  or 
pneiunatlcally  tested.  Paragraph  (e)(4). 
u^ch  is  dupUcative  with  the 
requirements  in  paragraph  (f)(3),  is 
removed  as  proposed  in  the  NPRM. 

RSPA  proposed  to  revise  paragraph 
(g)(l)(iv),  covering  the  pressure  test  of 
specification  cargo  tanks  for  consistency 
with  the  proposed  changes  to  §  178.346- 
10;  however,  commenters  who  initially 
sought  this  change  recommended  that 
the  proposal  be  withdrawn  and  the 
current  provisions  retained.  Thraefore, 
no  change  is  made  in  this  final  rule. 

Paragraph  (h)(2)  is  revised  to  permit 
the  use  of  the  EPA  Method  27  vapor 
tightness  test  on  any  cargo  tank  fitted 
with  a  vapor  recovery  system  and  used 
in  gasoline  or  benzene  service,  as 
discussed  earlier  under  the  preamble 
discussion  to  §  178.346-13(c)(2).  A 
comments  suggested  that  paragraph 
(h)(2)  require  the  use  of  oil  or  soap  to 
detect  leaks  in  cargo  tank  seams,  piping, 
valves  and  accessories  when  performing 
the  Method  27  test.  RSPA  believes  that 
oil  or  soap  can  be  very  useful  in  locating 
leaks,  but  that  it  would  be  an 
imnecessary  burden  if  required  for  all 
Method  27  tests.  Accordingly.  RSPA  has 
not  adopted  the  suggested  change. 

Paragraph  (i)  prescribes  that£e  heads 
and  shell  of  all  unlined  cargo  tanks  used 
for  the  transportation  of  materials 
corrosive  to  the  tank  must  be  thidmess 
tested.  Consistent  with  changes  made  to 
§  178.345-1(1)(2)  in  this  final  rule,  a 
new  paragraph  (iK4)(x)  is  added  to 
specify  that  thickness  testing  must  be 
performed  on  coimecting  structures  of  a 
carbon  steel,  self-supporting  multi-tank 
cargo  tank  motor  vehicle. 

Requirements  for  continuing 
qualification  and  maintenance  of  cargo 
tank  motor  vehicles  include  periodic 
measurement  of  the  thidmess  of  heads 
and  shells.  This  has  focused  attention 


UMI 


95170    Fadaral  Kagfalar  /  Vol.  59.  No.  212  /  Thursday.  November  3.  1994  /  Rules  and  Regulations 


Federal  Hegiater  /  Vol  59.  No.  212  /  Thursday,  November  3,  199*  /  Rules  and  RegnlatioBs    55171 


on  interpratatioo  of  spedficatioD 
rsquirements  for  minimum  thickness, 
espadsUy  of  specification  MC  306,  MC 
307,  MC  312  cargo  tanks  and  their 
predecessors. 

In  the  specifications  for  MC  306.  MC 
307  and  MC  312  cargo  tanks  constructed 
of  steel,  minimum  thickness 
requirements  for  heeds  and  shells  were 
expressed  in  terms  of  U.  S.  Standard 
Gauges  for  sheet  materia]  or,  for  some 
MC  312  units  where  plate  material  was 
specified,  in  terms  of  fractions  of  an 
inch.  These  data  were  found  at  Table  1 
and  Table  n  in  specifications  for  each  of 
the  respective  types.  Although  not 
expUdtly  stated  in  the  regulatory  text, 
the  tabulated  values  were  the  minimimi 
nominal  sheet  and  plate  sizes  permitted 
for  these  cargo  tanks.  For  aluminum, 
values  in  Table  I  and  Table  0  were  the 
minimum  nominal  thickness  expressed 
in  decimals.  The  toler&nces  on  mill 
thickness  and  the  minimum  thickness 
after  forming  were  not  covered. 
Although  major  steel  purchase  orders 
and  steel  mill  production  controls  for 
sheet  stock  and  thin  plate  are  based  on 
specific  thicknesses  and  tolerances 
rather  than  on  standard  gauges, 
manufacturing  tolerances  have  been 
established  by  the  American  Society  for 
Testing  and  Materials  (ASTM)  for 
standard  gauges  and  plate.  For  example, 
ASTM  A4dO/A480M  provides  general 
specifications  for  stainless  steels  and 
heat-resisting  steel  plate,  sheet  and 
strip:  Tables  A1.2  and  A1.17  in  this 
specification  are  of  special  interest  to 
manufacturers  of  DOT  specification 
cargo  t^s.  For  MC  307  and  MC  312 
cargo  tanks  which  were  required  to  be 
designed  and  constructed  in  accordance 
with  the  ASME  Code,  minimum  mill 
undertoleranoes  are  set  forth  in  Section 
VUl.  Division  1  at  UG-16(c).  The  ASME 
values  are  mora  restrictive  than  those  of 
ASTM  A480/A480M. 

In  lanuary  1991.  the  NaUonal  Tank 
Truck  Carriers.  Inc.  (NTTC)  published  a 
revision  to  their  "Cargo  Tank 
Maintenance  Manual"  which  included  a 
table  of  minimum  thicknesses  for  U.S. 
steel  gauges  ranging  from  3  through  30. 
The  accompanying  narrative  stated  that 
the  basic  iiiformation  was  "provided  by 
DOT."  A  table,  contained  in 
$  1 73.24(c)(2)  of  the  1 990  edition  of  the 
HMR  was  cited  for  gauges  12  through  30 
with  extrapolation  being  used  to 
complete  the  other  gauges.  The  values 
Dfeaented  in  that  table  were  intended 
for  relatively  severe  cold-working 
operations  such  as  thoae  experienced  in 
forming  the  top  and  bottom  chimes  of 
steel  drums,  not  for  cargo  tank 
construction.  However,  since  adopting 
49  CFR  180  SubfMit  E— Qualification 
and  Maintenance  of  Cargo  Tanks,  the 


values  published  in  the  NTTC  manual 
have  bean  used  for  thickness  testing  as 
required  by  §  iao.407(i).  bi  the  NPRM. 
RSPA  proposed  to  add  a  new  paragraph 
(iHS)  containing  a  minimum  thickness 
table  for  steel  and  aliuninum  for  the 
sizes  of  sheet  and  plate  which  have  been 
authorized  for  MC  300,  MC  301,  MC 
302,  MC  303.  MC  304,  MC  305,  MC  306, 
MC  307,  MC  310,  MC  311.  and  MC  312 
heads  and  shells.  The  way  in  which 
minimum  thidmess  has  been  set  forth 
over  the  ]rears  has  varied.  Fat  example, 
steel  thicknesses  generally  have  been 
expressed  in  terms  of  U.S.  Standard 
Gauge  (USSG),  but,  in  the  case  of  the 
MC  303  specification,  both  USSG  values 
and  decimal  values  were  used. 
Thickness  values  for  aluminum  more 
often  have  been  expressed  in  decimals. 
However,  in  the  case  of  the  MC  302 
specification,  both  USSG  values  and 
decimal  values  were  tabulated;  and  in 
the  case  of  the  MC  304  specification,  the 
values  for  aluminum  were  required  to 
be  calculated  by  multiplying  the  USSG 
values  listed  for  mild  steel  by  a  factor 
of  1.44. 

TTMA  suggested  several  changes  to 
the  table  for  clarity.  TTMA  also 
recommended  that  the  table  be  divided 
into  two  separate  tables:  one  for  steel 
and  one  for  aluminum.  RSPA  agrees 
with  TTMA's  recommendation. 
Therefore,  in  this  final  rule,  current 
paragraphs  (i)(5)  through  (1)(7)  are 
redesignated  as  paragraphs  (i)(6) 
through  (i)(8),  and  a  new  paragraph 
(i)(5)  containing  two  minimum 
thickness  tables  has  been  added.  The 
tables  include  all  thicknesses  found  in 
the  eleven  specifications  cited  above, 
plus  USSG  number  7  which  has  been 
used  by  a  number  of  manufacturera.  For 
steel,  nominal  thicknesses  range  from 
USSG  number  19  to  3/8"  plate;  for 
aluminum,  nominal  thicknesses  range 
from  0.078"  to  0.540". 

Section  180.413- 

RSPA  proposed  to  revise 
requirements  on  the  repair, 
modification,  stretching  or  rebarrelhng 
of  cargo  tanks.  A  commenter  requested 
a  revision  to  the  record  requirements 
contained  in  proposed  paragraph  (b)  to 
require  that  the  National  Bcnrd  **R-1" 
report  be  completed  for  all  repairs  on 
ASME  Code  stamped  cargo  tanks.  The 
commenter  stated  that  completing  the 
document  will  ensure  that  the  repair 
and  method  of  repair  conforms  to  the 
NaticMial  Board  Inspection  Code  and  is 
approved  by  an  Authcuized  Inspector. 
RSPA  believes  this  revision  is 
uimecessary  because  §  180.413  raquires 
that  any  repair  or  modification 
involving  welding  on  the  tank  head 
must  be  certified  by  a  Ragiatered 


Inspector,  and  that  any  repair  or 
modification  to  an  ASME  Code  "U" 
stamped  cargo  tank  must  be  in 
accordance  with  the  National  Board 
Inspection  Code.  The  National  Board 
requires  the  use  of  the  "R-1 "  forms  for 
repairs  and  modifications.  Therefore, 
this  commenter's  recommendation  is 
not  adopted  in  this  final  rule. 

RSPA  proposed  to  require  that  any 
repair,  modification,  stretching  or 
rebarrelling  of  an  ASME  Code-stamped 
cargo  tank  must  \fe  performed  by  a 
repair  facility  holding  a  National  Board 
"R"  stamp.  The  National  Board  allows 
a  facility  other  than  a  National  Board 
"R"  stamp  holder  to  make  repairs  and 
modifications  to  ASME  Code  cargo 
tanks  when  authorized  within  a 
govenunental  jurisdiction.  Jurisdictional 
authorization  is  only  recognized  within 
state  boundaries  where  the  repair 
facility  is  located.  Therefore,  because 
most  cargo  tank  motor  vehicles  are 
operated  in  interstate  commerce.  RSPA 
has  adopted  the  pro{>osal  requiring 
repairs  on  DOT  specification  cargo  tanks 
certified  to  the  ASME  Code  to  be 
performed  only  by  a  facility  holding  a 
valid  "R"  stamp. 

Based  on  a  letter  from  TTMA  stating 
that  the  regulations  provide  no 
distinction  between  a  "100  percent 
reborrel"  and  the  manufacture  of  a  new 
cargo  tank.  RSPA  proposed  to  clarify  the 
rebarrelling  requirements  and  to 
differentiate  between  "rebarrelling  a 
cargo  tank"  and  "manufacturing  a  cargo 
tank".  It  was  never  RSPA's  intent  to 
imply  that  a  repair  facility  holding  only 
a  National  Board  "R"  stamp  would  be 
allowed  to  manufacture  a  new  cargo 
tank  or  to  perform  a  "100  percent 
rebarrel"  of  a  cargo  tank.  Such  work  can 
be  performed  only  by  a  manufacturer 
who  is  registered  with  IX)T  and  holds 
an  ASME  "U"  stamp.  RSPA  proposed 
adding  a  provision  disallowing  a  repair 
facility  from  replacing  an  entire  cargo 
tank  by  performing  a  "100  percent 
rebarrel." 

However,  based  on  comments 
received  in  the  proposed  clarification, 
the  reference  to  a  "100  percent 
rebarrelled  cargo  tank"  has  also  caused 
confusion.  Therefore,  the  proposed 
change  is  not  adopted  in  this  final  rule, 
but  RSPA  will  seek  to  clarify  this 
provision  in  a  future  rulemaking. 

CCA  urged  RSPA  to  add  a  new 
paragraph  (e)(3)(v)  specifying  that 
modifications  of  MC  338  cargo  tanks 
must  conform  to  the  specification  in 
effect  at  the  time  of  manufacture  or  at 
the  time  of  modification.  CGA  pointed 
out  that  many  cryogenic  cargo  tanks 
were  operating  imder  DOT  exemption 
prior  to  adoption  of  the  MC  338  cargo 
tank  specification.  Some  of  these  units 


do  not  oonform  to  the  design  CTtteria  in 
§§  178.338-3  and  17&33A-10.  CGA 
stated  that  engineering  and 
manufacturing  costs  to  upgrade  these 
cargo  tanks  to  this  new  design  criteria 
would  be  too  restrictive.  Yet.  CGA  also 
stated  that  "to  encourage  oontinuoas 
modification  and  improvement, 
modifications  to  MC  338  cargo  tanks 
must  be  perimmed  in  accodance  with 
the  specifications  in  effect  at  the  time  of 
manufactiue  or  at  the  time  of 
modification." 

Proposed  §  180.413  provides  for  a 
cargo  tank  to  be  modified  in  accordance 
with  a  current  specification  in  effect  at 
the  time  the  work  is  done.  For  example, 
a  feature  on  an  MC  305  cargo  tank  may 
be  modified  in  accordance  with  the  MC 
306  specification  until  Ai^;ust  31. 1995, 
and  after  that  date  in  accordance  with 
the  DOT  406  specificaUon;  an  MC  330 
cargo  tank  may  be  modified  in 
accordance  with  the  MC  331 
specification.  Similarly,  a  cargo  tank 
authorized  under  an  exemption  issued 
before  October  1, 1984  for  transportation 
of  a  cryogenic  liquid  must  be  marked  as 
a  "DOT  MC  338"  cargo  tank  in 
accordance  with  §  180.405(d).  The  only 
cryogenic  cargo  tank  specification  is  the 
MC  338.  Thus,  no  featxu^  of  an  MC  338 
cryogenic  cargo  tank  can  be  modified  in 
accordance  with  any  other  specification. 
However,  an  MC  338  cryogenic  cargo 
tank  may  be  repaired  in  accordance 
with  either  its  original  design  specified 
in  the  exemption  under  which  it  was 
manufactured  or  the  MC  338 
specification  requirements  in  effect  at 
the  time  of  the  repair.  Therefore,  CGA's 
suggested  change  is  not  adopted  in  this 
final  rule. 

CGA  recommended  a  revision  to 
paragraph  (eK6)  to  clarify  that  a  cargo 
tank  manufacturer  who  welds 
attachments  and  appurtenances  which 
have  no  affect  on  the  structural  integrity 
or  lading  retention  capability  of  a  tank 
is  not  required  to  have  a  National  Board 
"R"  or  ASME  "U"  stamp.  CGA  also 
suggested  a  revision  to  paragraph  (e)(7) 
to  clarify  that  mounting  specifications 
should  be  governed  by  welding  to  the 
cargo  tank  "shell  and  bead"  rather  than 
the  cargo  tank  "wall".  RSPA  agrees  and 
paragraphs  (eH6)  and  [eM?)  are  revised 
for  clarity. 

IV.  Docket  HM-183D 

On  September  3, 1993,  RSPA 
published  an  interim  final  role  that 
amended  requirements  canceming  the 
registration  of  Registraed  faispectors  and 
Design  Certifying  Engiiteers  kx 
certification  of  cargo  tank  motor 
vehicles.  RSPA  extended  the  closing  of 
the  registration  period  from  December 
31, 1991  to  December  31, 1995.  This 


action  was  in  response  to  a  petiticfu  for 
rulemaking,  P-1167.  filed  by  NTTC 
RSPA  stated  in  the  role  that  although  an 
opportimity  for  public  comment  had  not 
been  provided,  RSPA  was  seeking 
public  conunent  to  Ae  action.  RSPA 
further  stated  that  any  comments 
received  would  be  addressed  along  with 
comments  received  to  the  NPRM  under 
Docket  HM-183C  The  effecUve  date  of 
this  rule  was  September  3, 1993.  The 
comment  period  closed  on  October  13, 
1993;  RSPA  received  no  comments  in 
regard  to  this  action.  Therefore,  that 
extension  remains  in  effect. 

V.  Rulemaking  Analyses  and  Notices 

1.  Executive  Order  J 2866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  was  not  reviewed  by  the  Office  of 
Management  and  Budget.  The  rule  is  not 
considered  significant  under  the 
Regulatory  policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  A  regulatory  evaluation  i^ 
available  for  review  in  the  docket. 

2.  Executive  Order  12612 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  ccmtained  in  Executive  Order 
12612  ("Federalism").  Federal  few 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements  applicable  to 
the  transportation  of  hazardous  matCTial 
that  cover  certain  subjects  and  are  not 
"substantively  the  same"  as  the  Federal 
requirements.  49  U.S.C  5125(hMl). 
These  covered  sul^ects  are: 

(A)  the  designation,  description,  and 
classification  of  hazardous  material; 

(B)  the  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  material: 

(C)  the  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  material  and  requirements 
respecting  the  number,  contents,  aiKl 
placement  of  those  documents; 

(D)  the  vmtten  notification,  recording, 
and  reporting  of  the  unintentional 
release  io  transportation  of  hazardous 
material;  or 

(E)  the  design,  mmiafacturing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  a  cotttainer  which  is. 
represented,  marked,  certified,  oj  sold 
as  qualified  for  use  in  traiii^xxting 
hazardous  material. 

This  final  rule  addresses  the  desi^. 
manufacturing,  repairing,  and  other 
requirements  for  packages  represented 
as  qualified  fen*  use  in  the  tr»isp<»tation 
of  hazardous  material.  Therefore,  this 


final  rule  preempts  State.  local,  or 
Indian  tribe  requirements  that  are  not 
"substantively  the  same"  as  Federal 
requirements  on  these  subjects.  Section 
5125(b)(2)  of  Title  49  U.S.C  provides 
that^hen  DOT  issues  a  regulation 
concerning  any  of  the  covered  subjects 
after  November  16, 1990.  DOT  must 
determine  and  publish  in  the  Federal 
Register  the  effective  date  of  Federal 
preemption.  The  effective  date  may  not 
be  earlier  than  the  90th  day  following 
the  date  of  issuance  of  the  final  rule  and 
no  later  than  two  years  a^tet  the  date  of 
issuance.  RSPA  has  determined  that  the 
effective  date  of  Federal  preemption  of 
this  final  rule  will  be  90  daj^  after 
publication  in  the  Federal  Scgislcr. 

Because  RSPA  lacks  discretion  in  this 
area,  preparation  of  a  federalism 
assessment  is  not  warranted. 

3.  Regulatory  Flexibility  Act 

I  certify  that  this  final  rule  will  jiot 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
There  are  no  direct  or  indirect  adverse 
economic  impacts  for  small  units  of 
government,  businesses,  or  other 
organizations. 

4.  Paperwork  Reduction  Act 

This  amendment  imposes  no  changes 
to  the  information  collection  and 
recordkeeping  requirements  contained 
in  the  Jime  12. 1989  final  rule,  which 
were  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  provisions  of  44  U.S.C.  chapter  35 
and  assigned  control  number  2137- 
0014. 

5.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  nundier  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  pubhshes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-refgrence  this  action  with  the 
Unified  Agenda. 


ListofSot^ccts 

49  CFR  Part  m 

Exports,  HazardoDS  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference. 
Reporting  and  recordkeeping 

requirements. 

49  CFR  Part  173 

Hazardous  materials  traitsportatton. 

Packaging  and  containers.  Radioactive 
materials.  Reporting  and  recordkeeping 
requirements.  Uranium. 
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49  CFR  Part  178 

Hazardous  materials  transportation. 
Motor  vehicles  safety.  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Port  100 

Hazardous  materials  transportation. 
Motor  carriers.  Motor  vehicle  safety. 
Packaging  and  containers.  Reporting 
and  recordkeeping  requirements. 


In  consideration  of  the  foregoing,  title 
49,  chapter  I  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  171— GENERAL  INFORMATION, 
REGULATIONS.  AND  DEFINTIIONS 

1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Anihority:  49  U.S.C  5101-5127;  49  CFR 
1.53. 


2.  In  §  171.7.  in  paragraph  (a)(3)  table, 
the  first  entry  for  the  ASME  Code  and 
the  entry  for  the  National  Board 
Inspection  Code  are  revised  to  read  a.s 
follows: 


§171.7 

(a)  •  •  • 

(3)  Table  of  material  incorporated  by 
reference.  *  »  • 


Source  and  name  of  material 


49  CFR  retorence 


American  Society  of  Mechanical  Engineers: 

ASME  Code.  Sections  II  (Parts  A  and  B).  V.  VIII  (Division  1),  and 
IX  of  1992  Edition  of  American  Society  of  Mechantcal  Engineers 
Boilar  and  Pressure  Vessel  Code  and  Addenda  through  Decem- 
ber 31, 1993. 

National  Board  of  Bolter  and  Pressure  Vessel  Inspectors: 


173.32;  173J06;  173.315;  173J18;  173.420;  178245;  178.255; 
178.270;  178.271;  178.272;  178.337;  178.338;  178.345;  178.346; 
178.347;  178.348;  179.400;  180.407;  180.417 


NatkMul  Board  Inspection  Code,  A  Manual  lor  Boiler  and  Prsssure    180.413 
Vessel  Inspectors.  NB-23, 1992  Edition 


PART  173— SHIPPERS— GENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

3.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

AutlMNrily:  49  U.S.C.  5101-5127.  49  CFR 
1.53. 

4.  In  §  173.33,  a  new  para^ph  (h)  is 
added  to  read  as  follows: 

f  173^  Hazardous  material*  In  cargo  tank 


(h)  Each  Uquid  or  vapor  discharge 
opening  in  an  MC  330  or  MC  331  cargo 
tank  and  each  Uquid  filling  and  liquid 
discharge  line  in  an  MC  338  cargo  tank 
must  be  provided  with  a  remotely 
controlled  internal  self-closing  stop 
valve,  except  when  an  MC  330  or  MC 
331  cai^  tank  is  marked  and  used 
exclusively  to  transport  carbon  dioxide, 
or  except  when  an  MC  338  is  used  to 
transport  argon,  carbon  dioxide,  hehum, 
krypton,  neon,  nitrogen,  and  xenon. 
However,  if  the  cargo  tank  motor  vehicle 
was  certified  before  January  1, 1995,  this 
requirement  is  applicable  only  when  an 
MC  330  or  MC  331  cargo  tank  is  used 
to  transport  a  flammable  liquid, 
flammable  gas,  hydrogen  chloride 
(refrigerated  Uquid),  or  anhydrous 
ammonia;  or  wnen  an  MC  338  cargo 
tank  is  used  to  transport  flammable 
ladings. 


f173^    [AmeiMtod] 

5.  In  addition,  in  §  173.33,  in 
paragraph  (d)(3),  a  second  sentence  is 
added  at  the  end  of  the  text  preceding 
the  table  to  read  "The  venting  capacity 
requirements  of  the  original  DOT  cargo 
tank  specification  must  be  met 
whenever  a  pressure  reUef  valve  is 
modified.". 

1173.229   [Amended] 

6.  In  §  173.225.  in  paragraph  (e)(2), 
the  phrase  "MC  310,  MC  311.  MC  312 
and  DOT  412"  is  revised  to  read  "MC 
307.  MC  310.  MC  311.  MC  312.  DOT 
407,  and  DOT  412". 

7.  hi  §  173.315,  paragraph  (o)(l)  and 
the  first  sentence  in  paragraph  (o)(2)  are 
revised  to  read  as  follows: 

1173.315   Compreaaed  gaaes  Ni  cargo 
taniw  and  porlabia  tanks. 

(o)*  •  • 

(1)  Any  hose,  piping,  or  tubing  used 
for  loading  or  unloading  that  is  mounted 
or  carried  on  the  motor  vehicle  may  not 
be  attached  to  any  valve  and  must  be 
capped  at  all  ends  to  prevent  the  entry 
of  moisture,  except  at  the  time  of 
loading  or  unloading.  Except  at  the  time 
of  loading  and  unloading,  the  pipe 
connection  of  each  angle  valve  must  be 
closed  with  a  screw  plug  which  is 
chained  or  otherwise  fastened  to 
prevent  misplacement. 

(2)  Each  chlorine  cargo  tank  angle 
valve  must  be  tested  to  be  leak  free  at 
not  less  than  225  psig  using  dry  air  or 


inert  gas  before  installation  and 
thereafter  every  2  years  when 
performing  the  reqiured  periodic  retest 
in  §  180.407(c)  of  this  subchapter.  *  *  ' 


PART  17fr-SPEaHCATK>NS  FOR 
PACKAGINGS 

8.  The  authority  citation  for  part  178 
continues  to  read  as  follows: 

Authority:  49  U.S.Q  5101-5127.  49  CFR 
1.53. 

9.  In  §  178.337-1,  paragraph  (e)(2)  is 
amended  by  revising  the  last  sentence  to 
read  as  foUows: 

§178.337-1    General  requirements. 

•        •        •        •        * 

(e)*  •  • 

(2)  *  *  *  Insulating  material  used  on 
tanks  for  chlorine  must  be  corkboard  or 
polyurethane  foam,  with  a  minimum 
thickness  of  4  inches,  or  2  inches 
minimum  thickness  of  ceramic  fiber/ 
fiberglass  of  4  pounds  per  cubic  foot 
minimum  density  covered  by  2  inches 
minimum  thickness  of  fiber. 


f17B.337-1    [Amended] 

10.  In  addition,  in  §  178.337-1,  the 
following  changes  are  made: 

a.  In  paragraph  (a)(3),  the  reference 
"173.33(i)"  is  revised  to  read  "178.337- 
1(e)(2)"  and  the  reference  "173.315(a) 
Table  Note  11"  is  revised  to  read 
"17a.315(a)  Table". 


b.  In  paragraph  (eKl).  ttie  referEoice 
"173.315M  Tibia.  Note  11"  is  revised  to 
read  "173.315(a)  Table". 

1178.337-0    [AmeMtodl 

11.  In  S  178.337-9.  paragraph  (bK7)Ci) 
IS  remowed,  and  paragraphs  (bM7Mii) 
and  (b)(7)Uii)  are  redesignated  as 
paragraphs  (bM7)U)  and  (bX7)Ui), 
respectively. 

12.  In  S  178^7-11.  par^raph  (a)(2) 
introductory  text  is  revised  to  read  as 
follows: 

f  1711337-11    Emergency  discfiarga 
control. 

(a)-  •  • 

(2)  Except  for  a  cargo  tank  marked 
"For  carbon  dioxide  only",  pyh  Uqmd 
or  vapor  discharge  opening  in  a  cargo 
tank  must  be  equipped  with  a  remotely 
controlled  internal  self-dosing  stop 
valve.  This  requirement  does  not  apply 
to  a  cargo  tank  motor  vehicle  certified 
before  January  1, 1995,  unless  intended 
for  use  to  transport  a  flammable  Uquid, 
flammable  gas.  hydrogen  chloride, 
refrigerated  Uquid.  or  anhydrous 
ammonia.  For  cargo  tanks  intended  for 
use  in  chlorine  service,  see  paragrapih 
(a)(4)  of  this  section. 

*  •        •        •        • 

13.  hi  §  178.338-9,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

S17a3M-«    Moldingttma: 

*  *       •        •        * 

(c)-  •  • 

(2)  Same  desigfl.  The  tenu  "same 
design"  as  used  in  this  section  means 
cargo  tanks  made  to  the  same  design 
type.  See  §  178.32Q(aK3)  for  definiUon 
of  "design  type". 


alphabetical  order  and  paragrairfi  (iK2) 
is  revised  to  read  as  fMkmr. 

1178.345-1    General  requlrementa. 


14.  In  $  178.33ft-ll.  in  the 
introductory  text  in  pan^rapii  (c).  the 
first  sentence  is  removed  and  two  new 
sentences  are  added  to  read  as  fbUows: 

1178.338-11    bfscfiargs  control  devices. 

(c)  Exoqtt  for  a  cargo  tank  used  to 
transport  the  fbUowing  refrigerated 
liquids:  argon,  carbon  dioxide,  helium, 
krypton,  neon,  nitrogen,  and  xenon; 
each  liquid  filling  and  liquid  discharge 
line  must  be  provided  with  a  remotely 
controlled  internal  self-closing  stop 
valve.  This  requirement  does  not  apply 
to  a  cargo  tank  motor  vehicle  certified 
before  January  1 .  1995.  unless  intended 
for  use  io  transport  flammable 
ladings.*  •  • 
•        •        •        •       • 

15.  In  §^17a.34fr-l.  in  poagiaph  (c), 
definitions  for  "Extreme  dynonic 
Joading"  and  "Normal  operating 
loading"  are  added,  in  ^tpropiiete 


(c) 


•  *  « 


Extreme  dynamic  loading  means  the 
maximum  single-acting  toadfog  a  cargo 
tank  may  experience  during  its  expected 
Ufe.  excluding  accident  loadings. 

•  •        *        •        • 

Normal  operating  loading  means  the 
loading  a  cargo  tank  may  be  expected  to 
experience  routinely  in  opeiatiaa. 

•  •  •  *  a 

(i)*  '  * 

(2)  The  stnagtb  oftbe  connecting 
structure  ioining  ranhfple  cargo  tanks  in 
a  cargo  tank  motor  vehicle  must  meet 
the  structural  design  requirements  in 
§  178.345-3.  Any  void  within  the 
coimecting  structure  most  be  vented  to 
the  atmo^bere  and  heve  a  drain  located 
on  the  bottom  centerhne.  Each  drain 
must  be  accessible  emd  must  be  kept 
op«n  at  aU  times.  The  drain  in  any  void 
within  the  comiectiiig  stnicture  of  a 
carboD  steel,  self-supporting  cargo  tank 
may  be  either  a  single  drain  <rfat  te«t 
1.0  iikch  diameter,  or  two  or  more  drains 
erf  at  least  0.5  inch  diameter,  6.0  inches 
apart,  one  of  whidi  is  located  on  the 
bottom  centerline. 
•        •        •       ^        • 

16.  fa  §  178.345-3,  paragrsphs  (b)  and 
(c)  are  revised  to  read  as  follcnrs: 

f  178.346-3   Stractwal 


i^)ASkSE  Code  design  attd 
construction.  The  static  design  and 
construction  of  each  cargo  tank  must  be 
in  accordance  with  Section  VBI. 
Envision  1  of  the  ASME  Cotte.  The  tank 
design  must  include  calculation .(rf 
stresses  generated  by  ehe  MAWP,  the 
weight  of  the  lading,  the  we^t  of 
structures  si^ported  by  the  cargo  tank 
wall  and  theefiact  of  temperature 
gradients  resulting  bom  lading  and 
ambient  tonperature  extremes.  When 
dissimilar  materiab  are  used,  their 
thermal  coefficients  must  be  used  in  the 
calculation  of  thermal  stresses.- 

(1)  Stress  concentratioiis  in  tension, 
bending  and  torsion  which  occur  at 
pads,  cradles,  or  other  su}»port8  imi^  be 
considered  in  accordance  witfi 
Appendix  G  of  Secticm  VDI.  Dh4sion  1 
of  the  ASME  Code. 

(2)  Longitudinal  ctmipfessive 
buckUng  stress  for  AS^  certified 
vessels  must  be  calculated  using 
paragraph  UG-23(bX  Seetien  VHI. 
Division  1  of  die  AStJB  Code.  For  c»go 
tanks  not  required  to  be  certified  in 
accordance  with  the  ASME  CENie, 


compressive  buckling  stress  may  be 
calculated  using  ahemative  analysts 
methods  which  are  acciuate  and 
verifiable.  Wben  alternative  methods  a« 
used  calculations  must  in«-lnftf  both  the 
static  loads  described  in  this  paragr^ih 
and  the  dynamic  loads  described  in 
paragr^  (c)  of  this  section. 

(c)  Shell  design.  SheU  stresses 
resulting  from  static  or  dyawuc 
loadings,  or  coo^inations  thereof,  we 
not  unifona  throughout  the  cargo  tank 
motor  vdiide.  The  vertical, 
longitudinal,  and  lateral  iw^m^t 
operating  loadings  can  occur 
simultaneously  and  must  be  comlnned. 
The  votical.  longitudinal  and  talcnl 
extreme  dynasnic  loadings  occur 
separately  and  need  not  be  combined. 

(1)  Nonnal  operating  loadings.  The 
following  procedure  addresses  stress  m 
the  tank  shell  resulting  from  nonnal 
operating  loadings.  The  eflective  stress 
(the  maximtim  pcincipel  stress  at  any 
point)  must  be  detcrmoied  by  the 
following  formula: 

S  =  0.5(Sy  +  S,)  ±  (0.25(Sy-S,)2  +  Ss2I« 
Where: 

(i)  S  =  eCfisctive  stress  at  any  given 
point  under  the  combination  of  static 
and  nmmal  c^wrating  loading  that  can 
occur  at  the  same  time,  in  psi. 

(ii)  S,  =  drcumfarential  stress 
generated  by  the  MAWP  and  external 
pressure,  when  applicable,  phis  statk; 
head,  in  psi. 

(iii)  S,  =  The  following  net 
longitudinal  stress  generated  by  the 
following  static  and  normal  operating 
loading  conditions,  in  psir 

(A)  The  longitudinal  stresses  resuhing 
from  the  MAWP  and  external  pressure, 
when  applicable,  plus  static  head,  in 
combination  with  the  bending  stress 
generated  hy  the  static  weiglrt  of  the 
fully  loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall; 

(B)  The  tensile  or  compressive  stress 
resuhing  from  normal  operating 
longitudinal  acceleration  or 
deceleration.  In  each  case,  the  frnces 
applied  must  be  0.35  times  the  vertical 
reaction  at  the  suspension  assembly, 
applied  at  the  road  surfece,  and  as 
transmitted  to  the  cargo  tank  wall 
throu^  the  suspension  assembly  of  a 
trailer  during  deceleration;  or  die 
horizontal  pivot  of  the  tractor  or 
converter  dolly  fifth  wheel,  or  the 
drawbar  hinge  on  the  fixed  dolly  during 
acceleration;  ormichoring  and  support 
members  of  a  truck  during  acceleration 
and  deceleration,  as  applicable.  The 
vertical  reaction  must  be  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
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supported  by  the  cargo  tank  wall.  The 
following  loadings  must  be  included: 

(1)  The  axial  load  generated  by  s 
decelerative  force: 

(2)  The  bending  moment  generated  by 
a  decelerative  force; 

{3)  The  axial  load  generated  by  an 
accelerative  force;  and 

(4)  The  bending  moment  generated  by 
an  accelerative  force;  and 

(C)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment 
resulting  from  normal  operating  vertical 
accelerative  force  equal  to  0.35  times  the 
vertical  reaction  at  the  suspension 
assembly  of  a  trailer;  or  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  anchoring  and  support 
members  of  a  truck,  as  applicable.  The 
vertical  reaction  must  be  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appiutenances 
supported  by  the  cargo  tank  wall. 

(iv)  S$  3  Ine  following  shear  stresses 
generated  by  the  following  static  and 
normal  operating  loading  conditions,  in 
psi: 

(A)  The  static  shear  stress  resulting 
from  the  vertical  reaction  at  the 
suspension  assembly  of  a  trailer,  and  the 
horizontal  pivot  of  the  upper  coupler 
(fifth  wheel)  or  ttuntable;  or  anchoring 
and  support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall; 

(B)  The  vertical  shear  stress  generated 
by  a  normal  operating  accelerative  force 
equal  to  0.35  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer; 
or  the  horizontal  pivot  of  die  upper 
coupler  (fifth  wheel)  or  turntable;  or 
anchoring  and  support  members  of  a 
truck,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall; 

(C)  The  lateral  shear  stress  generated 
by  a  normal  operating  lateral 
accelerative  force  equal  to  0.2  times  the 
vertical  reaction  at  each  suspension 
assembly  of  a  trailer,  applied  at  the  road 
surface,  and  as  transmitted  to  the  cargo 
tank  wall  through  the  suspension 
assembly  of  a  trailer,  and  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  anchoring  and  support 
members  of  a  truck,  as  appUcable.  The 
vertical  reaction  must  be  calculated 
based  on  the  static  weight  of  the  fully 
loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  cargo  tank  wall;  and 


(D)  The  torsional  shear  stress 
generated  by  the  same  lateral  forces  as 
described  in  paragraph  (c)(l)(iv)(C)  of 
this  section. 

(2)  Extreme  dynamic  loadings.  The 
following  procedure  addresses  stress  in 
the  tank  shell  resulting  from  extreme 
dynamic  loadings.  The  effective  stress 
(the  maximum  principal  stress  at  any 
point)  must  be  determined  by  the 
following  formula: 

S  =  0.5(8,  ♦  SJ  ±  (0.25(Sy  -  S«)'  +  Ss^jo^ 
Where: 

(i)  S  «  efiiective  stress  at  any  given 
point  under  a  combination  of  static  and 
extreme  dynamic  loadings  that  can 
occur  at  the  same  time,  in  psi. 

(ii)  Sy  =  circiunferential  stress 
generated  by  MAWP  and  external 
pressure,  whe^  applicable,  plus  static 
head,  in  psi. 

(iii)  Sx  s  the  following  net 
longitudinal  stress  generated  by  the 
following  static  and  extreme  dynamic 
loading  conditions,  in  psi: 

(A)  The  longitudinal  stresses  resulting 
from  the  MAWP  and  external  pressure, 
when  appUcable,  plus  static  head,  in 
combination  Mdth  the  bending  stress 
generated  by  the  static  weight  of  the 
fully  loaded  cargo  tank,  all  structural 
elements,  equipment  and  appurtenances 
supported  by  the  tank  wall; 

(B)  The  tensile  or  compressive  stress 
resulting  from  extreme  longitudinal 
acceleration  or  deceleration.  In  each 
case  the  forces  applied  must  be  0.7 
times  the  vertical  reaction  at  the 
suspension  assembly,  applied  at  the 
road  surface,  and  as  transmitted  to  the 
cargo  tank  wall  through  the  suspension 
assembly  of  a  trailer  during 
deceleration;  or  the  horizontal  pivot  of 
the  tractor  or  converter  dolly  fifth 
wheel,  or  the  drawbar  hinge  on  the  fixed 
dolly  during  acceleration;  or  the 
anchoring  and  support  members  of  a 
truck  during  acceleration  and 
deceleration,  as  applicable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall.  The  following  loadings 
must  be  included: 

(1)  The  axial  load  generated  by  a 
decelerative  force; 

(2)  The  bending  moment  generated  by 
a  decelerative  force; 

(J)  The  axial  load  generated  by  an 
accelerative  force;  and 

(4)  The  bending  moment  generated  by 
an  accelerative  force;  and 

(C)  The  tensile  or  compressive  stress 
generated  by  the  bending  moment 
resulting  from  an  extreme  vertical 
accelerative  force  equal  to  0.7  times  the 
vertical  reaction  at  the  suspension 


assembly  of  a  trailer,  and  the  horizontal 
pivot  of  the  upper  coupler  (fifth  wheel) 
or  turntable;  or  the  anchoring  and 
support  members  of  a  truck,  as 
applicable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
structural  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall. 

(iv)  Ss  3  The  following  shear  stresses 
generated  by  static  and  extreme 
dynamic  loading  conditions,  in  psi: 

(A)  The  static  shear  stress  resulting 
from  the  vertical  reaction  at  the 
suspension  assembly  of  a  trailer,  and  the 
horizontal  pivot  of  the  upper  coupler 
(fifth  wheel)  or  turntable;  or  anchoring 
and  support  members  of  a  truck,  as 
appUcable.  The  vertical  reaction  must 
be  calculated  based  on  the  static  weight 
of  the  fully  loaded  cargo  tank,  all 
stnictiual  elements,  equipment  and 
appurtenances  supported  by  the  cargo 
tank  wall; 

(B)  The  vertical  shear  stress  generated 
by  an  extreme  vertical  accelerative  force 
equal  to  0.7  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer, 
and  the  horizontal  pivot  of  the  upper 
coupler  (fifth  wheel)  or  turntable;  or 
anchoring  and  support  members  of  a 
truck,  as  appUceble.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall; 

(C)  The  lateral  shear  stress  generated 
by  an  extreme  lateral  accelerative  force 
equal  to  0.4  times  the  vertical  reaction 
at  the  suspension  assembly  of  a  trailer, 
applied  at  the  road  surface,  and  as 
transmitted  to  the  cargo  tank  wall 
through  the  suspension  assembly  of  a 
trailer,  and  the  horizontal  pivot  of  the 
upper  coupler  (fifth  wheel)  or  turntable; 
or  anchoring  and  support  members  of  a 
truck,  as  appUcable.  The  vertical 
reaction  must  be  calculated  based  on  the 
static  weight  of  the  fully  loaded  cargo 
tank,  all  structural  elements,  equipment 
and  appurtenances  supported  by  the 
cargo  tank  wall;  and 

[D\  The  torsional  shear  stress 
generated  by  the  same  lateral  forces  as 
described  in  paragraph  (c)(2)(iv)(C)  of 
this  section. 


f17&^4»-3    [Amended] 

17.  In  addition,  in  §  178.345-3,  the 
following  changes  are  made: 

a.  In  paragraph  (a)(1),  the  phrase  at 
the  beginning  of  the  sentence  "Except  as 
provided  in  paragraph  (d)  of  this 
section,  the"  is  removed  and  replaced 
with  the  word  "The". 


b.  In  paragraph  (a)(3),  the  wording 
"paragraphs  (b),  (c),  and  (d)  of  this 
section"  is  revised  to  read  "paragraphs 
(b)  and  (c)  of  this  section"  each  place  it 
appears. 

c.  Paragraph  (d)  is  removed. 

d.  Paragraphs  (e)  through  (g)  are 
redesignated  as  paragraphs  (d)  through 
(f).  and  in  redesignated  paragraph  (d) 
the  wording  "cargo  tank  wall"  is  revised 
to  read  "cargo  tank  sheU  and  heads". 

18.  In  §  178.345-5,  a  new  paragraph 
(f)  is  added  to  read  as  follows: 

f17&34S-5   Manhole  assamtHlea. 

•        •        •        •        • 

(f)  All  fittings  and  devices  moimted 
on  a  manhole  cover,  coming  in  contact 
with  the  lading,  must  withstand  the 
same  static  internal  fluid  pressure  and 
contain  the  same  permanent  compUance 
markings  as  that  required  for  the 
manhole  cover.  The  fitting  or  device 
manufacturer  shaU  verify  compliance 
using  the  same  test  procedure  and 
frequency  of  testing  as  specified  in 
§178.345-5(b). 


f  178.345-6    [Amended] 

19.  In  §  178.345-6,  in  paragraphs  (a) 
and  (b),  the  second  sentence  of  each 
paragraph  is  revised  to  read  "The  design 
calculations  of  the  support  elements 
must  include  the  stresses  indicated  in 

§  178.345-3(b)  and  as  generated  by  the 
loads  described  in  §  178.34$-3(c).". 

20.  In  §  178.345-8,  paragraphs  (a)(3), 
(b)  introductory  text,  (b)(1),  (c) 
introductory  text,  (c)(1),  and  (d)(3)  are 
revised;  and  a  new  paragraph  (e)  is 
added  to  read  as  follows: 

|17ad4S-8    Accident  damage  protection. 

(a)  •  •  • 

(3)  Accident  damage  protection 
devices  attached  to  the  wall  of  a  cargo 
tank  must  be  able  to  withstand  or 
deflect  away  frtim  the  cargo  tank  the 
loads  specified  in  this  section.  They 
must  be  designed,  constructed  and 
installed  so  as  to  maximize  the 
distribution  of  loads  to  the  tank  wall 
and  to  minimize  the  possibility  of 
adversely  affecting  the  lading  retention 
integrity  of  the  cargo  tank.  Accident 
induced  stresses  residting  from  the 
appropriate  accident  damage  protection 
device  requirements  in  combination 
with  the  stresses  from  the  tank  operating 
at  the  MAWP  may  not  result  in  a  tank 
waU  stress  greater  than  the  ultimate 
strength  of  the  material  of  construction 
using  a  safety  factor  of  1.3.  Deformation 
of  the  protecticm  device  is  acceptable 
provided  the  devices  being  protected  are 
not  damaged  when  loads  specified  in 
this  section  are  appUed. 


(b)  Each  outlet,  projection  or  piping 
located  in  the  lower  Va  of  the  tank 
circumference  (or  cross  section 
perimeter  for  non-circular  tanks)  that 
could  be  damaged  in  an  accident  that 
may  resuh  in  the  loss  of  lading  must  be 
protected  by  a  bottom  damage 
protection  device,  except  as  provided  by 
paragraph  (a)(1)  of  this  section  and 
§  173.33(e)  of  this  subchapter.  Outlets, 
projections  and  piping  may  be  grouped 
or  clustered  together  and  protected  by  a 
single  protection  device. 

(1)  Any  bottom  damage  protection 
device  must  be  able  to  withstand  a  force 
of  155,000  pounds  (based  on  the 
ultimate  strength  of  the  material)  from 
the  front,  side,  or  rear,  uniformly 
distributed  over  each  surface  of  the 
device,  over  an  area  not  to  exceed  6 
square  feet,  and  a  width  not  to  exceed 
6  feet.  Suspension  components  and 
structural  mounting  members  may  be 
used  to  provide  all,  or  part,  of  this 
protection.  The  device  must  extend  no 
less  than  6  inches  beyond  any 
component  that  may  contain  lading  in 
transit. 
•        •        •        •       • 

(c)  Each  closure  for  openings, 
including  but  not  limited  to  the 
manhole,  filling  or  inspection  openings, 
and  each  valve,  fitting,  pressure  reUef 
device,  vapor  recover^'  stop  valve  or 
lading  retaining  fitting  located  in  the 
upper  2/3  of  a  cargo  tank  circumference 
(or  cross  section  perimeter  for  non- 
circular  tanks)  must  be  protected  by 
being  located  within  or  between 
adjacent  rollover  damage  protection 
devices,  or  by  being  125  percent  of  the 
strength  that  would  be  provided  by  the 
otherwise  required  damage  protection 
device. 

(1)  A  roUover  damage  protection 
device  on  a  cargo  tank  motor  vehicle 
must  be  designed  and  instaUed  to 
withstand  loads  equal  to  twice  the 
weight  of  the  loaded  cargo  tank  motor 
vehicle  appUed  as  foUows:  normal  to 
the  tank  sheU  (perpendicular  to  the  tank 
surface):  and  tangential  (perpendicular 
to  the  normal  load)  frtim  any  direction. 
The  stresses  shall  not  exceed  the 
ultimate  strength  of  the  material  of 
construction.  These  design  loads  may  be 
considered  to  be  uniformly  distributed 
and  independently  appUed.  If  more  than 
one  roUover  protection  device  is  used, 
each  device  must  be  capable  of  carrying 
its  proportionate  share  of  the  required 
loads  and  in  each  case  at  least  one- 
fourth  the  total  tangential  load.  The 
design  must  be  proven  capable  of 
canying  the  required  loads  by 
calculations,  tests  or  a  combination  of 
tests  and  calculations. 


(d)  •  •  • 
(3)  The  structure  of  the  rear-end 

protection  device  and  its  attadiment  to 
the  vehicle  must  be  designed  to  satisfy 
the  conditions  specified  in  paragraph 
(d)(1)  of  this  section  when  subjected  to 
an  impact  of  the  cargo  tank  motor 
vehicle  at  rated  payload,  at  a 
deceleration  of  2  "g".  Such  impact  must 
be  considered  as  being  uniformly 
applied  in  the  horizontal  plane  at  an 
angle  of  10  degrees  or  less  to  the 
longitudinal  axis  of  the  vehicle. 

(e)  Longitudinal  deceleration 
protection.  In  order  to  account  for 
stresses  due  to  longitudinal  impact  in  an 
accident,  the  tank  shell  and  heads  must 
be  able  to  withstand  the  load  resulting 
from  the  design  pressure  in  combination 
with  the  dynamic  pressure  resulting 
from  a  longitudinal  deceleration  of  2 
"g".  For  this  loading  condition,  the 
allowable  stress  value  used  may  not 
exceed  the  ultimate  strength  of  the 
material  of  construction  using  a  safety 
factor  of  1.3.  Performance  testing, 
analytical  methods,  or  a  combination 
thereof,  may  be  used  to  prove  this 
capabiUty  provided  the  methods  are 
accurate  and  verifiable.  For  cargo  tanks 
writh  internal  baffles,  the  decelerative  • 
force  may  be  reduced  by  0.25  "g"  for 
each  baffle  assembly,  but  in  no  case  may 
the  total  reduction  in  decelerative  force 
exceed  1.0  "g". 

21.  to  178.345-10,  paragraphs  {b)(3)(i) 
and  (ii)  are  revised  to  read  as  follows: 

S178J45-10    Pressure  reliaf. 

•        •        •        *        • 

(3)  •  *  • 

(i)  Each  pressure  reUef  device  must  be 
able  to  withstand  dynamic  pressure 
surge  reaching  30  psig  above  the  design 
set  pressure  and  sustained  above  the  set 
pressure  for  at  least  60  milUseconds 
with  a  total  volume  of  Uquid  released 
not  exceeding  one  gallon  before  the 
reUef  device  recloses  to  a  leak-tight 
condition.  This  requirement  must  be 
met  regardless  of  vehicle  orientation. 
This  capabiUty  must  be  demonstrated 
by  testing.  An  acceptable  test  procedure 
is  outlined  in  TTMA  RP  No.  81— 
"Performance  of  Spring  Loaded  Pressure 
ReUef  Valves  on  MC  306,  MC  307,  and 
MC  312  Tanks,"  May  24, 1989  edition. 

(n)  After  August  31, 1995,  each 
pressure  reUef  device  must  be  able  to 
withstand  a  dynamic  pressure  surge 
reaching  30  psig  above  the  design  set 
pressiue  and  sustained  above  the  design 
set  pressure  for  at  least  60  milliseconds 
with  a  total  volume  of  Uquid  released 
not  exceeding  one  Uter  before  the  relief 
valve  recloses  to  a  leak-tight  condition 
This  requirement  must  be  met 
regardless  of  vehicle  orientation.  This 
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capability  must  be  demonstratBd  by 
testing.  TTMA  HP  No.  81.  citdd  in 
paragrapk  (bM3Xi)  ot  this  aactioa.  is  «■ 
acxeptable  iMt  procedum. 

•        •        •        •    ~    • 

f17t.)45-13    (AowndMll 

22.  In  §  178.S4S-13.  a  l»Miing  is 
■oUad  to  pangiaph  (c)  to  mad  "Lmkagt 
test.". 

|17t.345-t4   lAmandatQ 

23.  In  %  178.345-14.  in  {Mn^caph  (dj. 
the  followiog  changes  are  madb: 

a.  The  panpaph  kaading  "Haiti- 
cargo  took  car§»  tat&.  motor  vehkde"  is 
rev^wd  to  read  "MuJti-tank  cargo  tank 
motor  vehicio". 

k.  At  tba  end  of  tiw  sacxnd  sentence, 
the  pfaasa  "lulaaa  all  of  tlia  cargo  tanks 
are  idaatical"  is  revised  to  read  "unless 
all  cargo  tanks  are  made  by  the  same 
manaiacturer  with  tiie  same  mateiials, 
manuiactufed  tiiicimess,  minimum 
thicknaas  and  to  the  same 
specificatian". 

24.  in  §  17a.34S-lS.  a  sanleooe  is 
added  in  the  beginning  of  paragraph 
(b)(2|  and  a  new  pan^raph  (e)  is  added 
to  read  as  ioUows: 

W  •  • 

(2)  For  each  ASME  tank,  a  tank 
manuiacturar's  data  report  as  required 
bytheASa^ECoda.*  *  * 

(e)  Specification  shortages.  If  a  cargo 
tank  is  manufactured  which  does  not 
meet  all  applicable  specificatian 
requirements,  thereby  requiring 
subsequent  manufacturing  involving  the 
installation  of  additional  compooents. 
parts,  appurtenances  or  accessories,  the 
cargo  tank  manufacturer  may  affix  the 
name  plate  and  specification  plate,  as 
required  by  $  17^345-14  (b)  and  (c). 
without  tliie  original  date  of  certification 
stamped  on  the  specification  plate.  The 
manuiiacturar  shall  state  the 
specification  requirements  not  complied 
with  on  the  raanufaoturer's  Certificate  of 
Compliance.  Whan  the  cargo  tank  is 
brought  into  fiill  oomplianoe  with  the 
applicaUe  spadfication.  the  Registered 
Inspector  shall  stamp  the  date  of 
compliance  oa  tite  specification  plate. 
The  Registered  inspector  shall  issue  a 
Certificate  of  Compliance  stating  details 
of  the  particular  operations  performed 
on  the  cargo  tank,  and  the  date  and 
penon  (aaanufacturer.  carrier,  or  repair 
organization)  accomplishing  the 
compliance. 

25.  In  i  176.346-1.  new  paiagraphs 
(d)(9)  and  (10)  ara  added  to  read  as 
fulloura: 


M)Ui« 


Ma. 


f171.346-1    Oanai 

•        •        •        •        • 

(d)*  •  • 

(f )  Sii^  fiiU  fiUet  lap  joints  without 
plug  welds  nay  be  used  far  arc  or  gas 
welded  longitiMlinal  saamk  without 
radiographic  examination  under  the 
following  coaditiotts: 

(i)  For  a  truck-mounted  cargo  tank,  no 
mora  than  two  such  joints  may  be  used 
on  the  top  half  of  the  tank  and  no  more 
than  two  joints  may  be  used  on  the 
bottom  half.  They  auy  not  be  tocatod 
farther  from  the  top  and  bottom 
oenterline  than  16  percent  of  the  sh^'s 
circumference. 

(ii)  For  a  self-supporting  cargo  taniL. 
no  more  than  two  such  joints  may  be 
used  on  the  top  of  the  tank.  They  may 
not  be  located  farther  from  the  top 
centarlina  than  12.S  percent  of  the 
shell's  cimumfarenoe. 

(iii)  Compliance  test  Two  test 
specimens  of  the  material  to  be  used  in 
the  manufacture  of  a  cargo  tank  must  be 
tested  to  failure  in  tension.  The  test 
specimens  must  be  of  the  same 
thicknesses  and  joint  configuration  as 
the  cargo  tank,  and  joined  by  the  same 
welding  fuxicedures.  The  test  specimens 
may  represent  all  the  tanks  that  are 
mads  of  the  same  materials  and  welding 
procedures,  have  the  same  joint 
configuration,  and  are  made  in  the  same 
facility  within  6  months  after  the  tests 
are  completed.  Before  welding,  the  fit- 
up  of  the  joints  on  the  test  specimens 
must  represent  production  conditions 
that  would  resuh  in  the  least  joint 
strength.  Evidence  of  joint  fit-up  and 
test  results  must  be  retained  at  the 
manufacturers'  fadlitv. 

(iv)  Weld  joint  efficiency.  The  lower 
value  of  stress  St  failure  attained  in  the 
two  tensile  test  specimens  shall  be  used 
to  compute  the  efficiency  of  the  joint  as 
follows:  Determine  the  failure  ratio  by 
dividing  the  stress  at  failure  by  the 
mechanical  properties  of  the  adjacent 
metal;  this  value,  whan  multiplied  by 
0.75.  is  the  desi^  weld  joint  efSdancy. 

(10)  The  requirements  of  paragraph 
UW-9(d).  of  Section  vm,  EKvision  1. 
ASME  Code  do  not  apply. 

f178.348-<   {Amantfadl 

26.  In  S  176.346-2,  the  paragraph  (a) 
designation  is  removed:  the  phrase 
"DOT  406  caigo  tanks"  is  revised  to 
read  "DOT  406  cargo  tank  motOT 
vehicles*':  and  in  Table  II,  the  heading 
"Rated  capacity  (gallons)"  in  the  first 
column  is  revised  to  read  "Caigo  tank 
inotor  vahide  rated  capacity  (gallons)**. 

27.  In  $  176.346-10,  the  word  "and" 
at  the  end  of  paragraph  (bKl)  is 
removed,  the  period  at  the  end  of 
paragraph  (b)(2)  is  removed  and  ";  and" 
is  added  in  its  place,  a  new  paragraph 


(b)(3)  is  added  and  par^rapks  (c)(  1) 
and  (d)(1)  are  revfaad  to  read  as  Miows: 

f17&a46-10 


(b)*  •  • 

(3)  Notwithstanding  tha  requirements 
in  §  178J4S-10(b).  after  August  31. 
1996.  each  pressure  relief  valve  must  be 
able  to  withstand  a  dynamic  pressure 
surge  reaching  30  pcig  above  tha  design 
set  pressure  and  sustained  above  the  set 
pressure  for  at  least  60  milliseconds 
with  a  total  volume  of  liquid  released 
not  exceeding  one  liter  befare  the  relief 
valve  recloses  to  a  leak-tight  condition. 
This  requirement  must  be  mat 
regardless  of  vehicle  orientation.  This 
capability  must  be  demonstrated  by 
teeing.  TTMA  RP  No.  81.  cited  at 
S  178.345-10(bX3)(i).  is  an  acceptable 
test  procedure. 

(cf*  •  • 

(1}  Notwithstanding  the  requirements 
in  §  178.345-10(dJ.  the  set  pressure  of 
each  primary  relief  valve  must  be  not 
less  than  110  percent  of  the  MAWPor 
3.3  psig,  whichever  is  greater,  and  not 
more  than  138  percent  of  the  MAWP. 
The  valve  must  close  at  not  less  than  the 
MAWP  and  remain  closed  at  lower 
pressures. 

•  •        •        •        * 

(d)-  •  • 

(1)  Notarithstanding  Uie  requiicments 
in  §  178.345^10  (e)  and  (g).  the  primary 
pressure  relief  v»kve  must  have  a 
venting  capacity  of  at  least  6.000  SCFH. 
rated  at  not  paater  than  125  percent  of 
the  tank  test  pressure  and  not  greater 
than  3  psig  above  the  MAWP.  The 
venting  capacity  required  in  §  178.345- 
10(e)  may  be  rated  9k  these  same 
pressures. 

•  •        •        •        • 

28.  In  S  178.346-13,  paragraph  (c)  is 
revised  to  read  as  follows: 


f178.346-43   Piassuiaandlaakaga 


(c)  Leakage  test  Caiigo  tanks  equipped 
with  vapor  ooUsctioa  equipment  may  be 
leakage  tested  in  accordance  with  the 
Environmental  Protection  Agency's 
"Method  27— Detennination  of  Vapor 
Tightness  of  Gasoline  Delivery  Tank 
Using  Pressure-Vacuum  Test,"  as  aet 
forth  in  40  CFR  Part  60.  Appendix  A. 
Acceptance  criteria  are  found  at  40  CFK 
60.501  and  60.601. 

PART  laO-CONTINUWQ 
QUALIFICATION  AND  MAMTENANCC 
OFPACKAGMQS 

to.  Tim  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  49  U.S.C  5101-S127. 49  CFR 
1.53. 


30.  In  §  180.403.  a  new  definition 
"Replacement  of  a  barrel"  is  added,  in 
the  appropriate  alphabetical  order,  to 
read  as  follows: 

i18a403    Deflnittons. 

*  *        •        •        » 

Replacement  of  a  barrel  means  to 
replace  the  existing  tank  on  a  motor 
vehicle  chassis  with  an  unused  (new) 
tank.  For  the  definition  of  tank,  see 
§  178.345-l(c),  §  178.337-1.  or 
§  178.336-1  of  this  subchapter,  as 
applicable. 

*  *        •        •        • 

31.  In  §  180.405,  paragraph  (h)  is 
revised  to  read  as  follows: 

|18a405   Qualiflcatfon  of  cargo  tanks. 

*  •        •        •        • 

(h)  Pressure  relief  system.  Properly 
functioning  reclosing  pressure  relief 
valves  and  fi^ngible  or  fusible  vents 
need  not  be  replaced.  However, 
replacement  of  reclosing  press'ore  relief 
valves  on  MC-specification  cargo  tanks 
is  authorized  subject  to  the  following 
requirements: 

(1)  Until  August  31, 1998,  the  owner 
of  a  cargo  tank  may  replace  a  reclosing 
pressure  relief  device  with  a  device 
which  is  in  compliance  with  the 
requirements  for  pressure  relief  devices 


in  effect  at  the  time  the  cargo  tank 
specification  became  superseded.  If  the 
pressure  relief  device  is  installed  as  an 
integral  part  of  a  manhole  cover 
assembly,  the  manhole  cover  must 
comply  with  the  requirements  of 
paragraph  (g)  of  this  section. 

(2)  After  August  31, 1998, 
replacement  for  any  reclosing  pressure 
relief  valve  must  be  capable  of  reseating 
to  a  leak-tight  condition  after  a  pressure 
surge,  and  the  voluAie  of  lading  released 
may  not  exceed  one  liter.  Specific 
performance  requirements  for  these 
pressure  relief  valves  are  set  forth  in 

§  178.345-10(b)(3)  of  this  subchapter. 

(3)  As  provided  in  paragraph  (c)(2)  of 
this  section,  the  owner  of  a  cargo  tank 
may  elect  to  modify  reclosing  pressure 
relief  devices  to  more  recent  caigo  tank 
specifications.  However,  replacement 
devices  constructed  to  the  requirements 
of  §  178.345-10  of  this  subchapter  must 
provide  the  minimum  venting  capacity 
required  by  the  original  specification  to 
which  the  cargo  tank  was  designed  and 
constructed. 


S  180.405   [Amamted] 

32.  In  addition,  in  §  180.405  the 
following  changes  are  made: 


a.  In  paragraph  (0(l)(iii).  the  phrase 
"prescribed  in  §  178.345-3  of  the 
specification"  is  revised  to  read 
"prescribed  in  §  178.345-3  of  this 
subchapter  or  the  specification"  . 

b.  In  paragraph  (f)(4)  introductory 
text,  the  phrase  "and  an  outlet  is 
equipped"  is  revised  to  read  "and 
except  that  an  outlet  is  equipped". 

33.  In  §  180.407,  in  the  table  in 
paragraph  (c),  immediately  under  the 
subheading  "Leakage  Test"  in  the  first 
column,  the  following  entry  is  added 
and  the  wording  "All  cargo  tanks  except 
MC  338"  is  revised  to  read  "All  other 
cargo  tanks  except  MC  338";  paragraph 
(e)(1)  is  revised;  paragraph  (h)(2)  is 
revised;  paragraphs  (i)(5)  through  (i)(7) 
are  redesignated  as  paragraphs  (i)(6) 
through  (i)(8).  respectively;  the  word 
"and"  is  removed  at  the  end  of 
paragraph  (i)(4)(viii);  the  period  at  the 
end  of  paragraph  (i)(4)(ix)  is  removed 
and  ";  and"  is  added  in  its  place;  and 
new  paragraphs  (i)(4)(x)  and  (i)(5)  are 
added,  to  read  as  follows: 

§  1 80.407    Requirements  for  test  and 
inspection  of  specification  cargo  tanks. 


(c) 


Compliance  Dates— Inspections  and  Retests  Under  §  180.407(c) 


Test  or  inspection  (cargo  tank  specification,  configuration,  and  service) 


Date  by  which  first      Interval  po- 
test must  be  com-       nod  after 
pleted  (see  note  1)       first  test 


(Add! 


Leakage  Test 

MC  330  and  MC  331  cargo  tanks  in  chtorine  service 


•■%■ Sept  1,1991  2  years 


rt,l!°!^tl',^lf^I^t  ®  ^"'^  '°  an  applicable  inspection  or  test  requirement  under  the  regulatk)ns  ineheCt  on  December  30  1990  and  the 
^^e'llltl§1^^2J?'l.^t;^^r  IX""  '^'^' '°'  '"^^ '"  "^"^  "*  '^'"^  "^^^^  ^^  X^'^SSiot!^'^ 


(e)»  •  •  (1)  When  the  cargo  tank  is 
not  equipped  writh  a  manhole  or 
inspection  opening,  or  the  cargo  tank 
design  precludes  an  internal  inspection, 
the  tank  shall  be  hydrostatically  or 
pneumatically  tested  in  accordance  with 
180.407(c)  and  (g). 
*        •        •        *        • 

(h)*  •  • 

(2)  Cargo  tanks  equipped  with  vapor 
collection  equipment  may  be  leakage 
tested  in  accordance  with  the 
Environmental  Protection  Agency's 
"Method  27 — Determination  of  Vapor 
Tightness  of  Gasoline  Delivery  Tank 
Using  Pressure- Vacuum  Test,"  as  set 
forth  in  40  CFR  Part  60.  Appendix  A. 


Acceptance  criteria  are  found  at  40  CFR 
60.501  and  60.601. 
•        •        »        *        • 

(4)  •  •  • 

(x)  Connecting  structures  joining 
multiple  cargo  tanks  of  carbon  steel  in 
a  self-supporting  cargo  tank  motor 
vehicle. 

(5)  Minimum  thicknesses  for  MC  300, 
MC  301,  MC  302,  MC  303,  MC  304,  MC 
305,  MC  306,  MC  307.  MC  310,  MC  311, 
and  MC  312  caigo  tanks  are  shown  in 
the  tables  below.  The  columns  headed 
"Specified  Manufactured  Thickness" 
tabulate  the  minimum  values  required 
for  new  construction,  generally  found  in 
Tables  I  and  n  of  each  specification.  "In- 


Service  Minimum  Thicknesses"  are 
based  on  90  percent  of  the 
manufactured  thickness  as  specified  in 
the  DOT  specification,  rounded  to  three 
places. 
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Table  I  Mw^imum  Thickness  por 
MC  300.  MC  303.  MC  304.  MC 
306.  MC  307,  MC  310.  MC  311 

AND  MC  312  SPeOfXAVON  CMOO 

Tanks   Consti«ucted  of   Steel 
AND  Steel  Alloys 


NoNiinal 

SpecilMinwiMtoD- 
tured  Ihicknew  (US 

dKinui 

lr>-aer«ice 

equive- 
tool  tor 

flmWn0f\ 

gauge  or  inohni 

reference 

(Inches) 

iQ 

0.04/8 

OiOB 

18 ,, 

0.043 

17        ,„. .,,,,„     . 

OJOSU 
0.0506 

oi>4e 

*9 

0.054 

15 

0.0873 

0JOB^ 

14  -      _ 

Oj0747 

0.067 

13  ,.  T _ 

0:0007 

0M^ 

1?          

aitm 
aii96 

0.1345 

OJ004 

11        _ 

0.108 

10 

0.121 

9           

ai405 
0.1844 

0.135 

8 - 

0.148 

7  _...«.^... „ 

0.1793 

0.161 

3/16 _    . 

0.1875 

0.188 

1/4  

0.2900 

02» 

S/16 _ — 

0.3125 

0.»1 

3IS 

0.3750 

0.338 

Table  II.— Minimum  Thickness  for 
MC  301.  MC  302.  MC  304,  MC 
305.  MC  306.  MC  307.  MC  311 
AND  MC  312  Specification  Cargo 
Tanks  Constructed  of  Aluminum 
AMD  Aluminum  Alloys 


Irvservice 

Specified  marx/lactured  thicKness 

(irwhes) 

ttMowss 

(inches) 

0.078 

0.070 

0  087 „_..^..      

0078 

0.086 

0.1 09 

0.098 

0. 1 30  .«......>-......^...... 

0.117 

0  Ml  «,..,._ 

0.127 

0  1«i1                

a  136 

0  172 

0.155 

0  1 73 

0.156 

0194 

0.175 

0  216 

0.194 

0237....„ 

0.213 

0270 

0243 

0.380 „.     _ 

0.324 

0.490  .„. -. 

0.405 

0.540 

0.486 

$180,407    [Amended] 

34.  In  addition,  in  §  180.407.  the 
following  changes  are  made: 

a.  In  paragraph  (d)(l)(ii).  the  wording 
"and  the  cargo  tank  is  not  equipped"  is 
revised  to  read  "or  the  cargo  tank  is  not 
equipped". 

D.  In  paragraph  (e)(2)(ii),  the  wording 
"as  specified  §  180.407(0"  is  revised  to 
r«ad  "as  specified  in  <i  180.407(f).". 


c.  Paragraph  (eM4)  i*  raaovwl.  and 
paragraph  (a)(5)  ii  ndesigaated  m 
para^apli  (•M4). 

d.  In  paragraph  (gXl)(iv}<  t^  ward 
"minimum"  is  removed. 

35.  Section  180.413  is  revised  to  nad 
as  follows: 

|18a413 

ori 

(a)  Genera/.  For  purposes  of  this 
section .  "stretching'*  is  not  considered  a 
"modification'*  and  "rebarreHing"  is  not 
considered  a  "repair."  Any  repair, 
modification,  stretching,  or  rebairelling 
of  a  cargo  tank  mu^  be  performed  in 
confonnance  viith  the  reqoirements  of 
this  section. 

(b)  Repair-iU  Non-ASMECod* 
stamped  cargp  tanks.  Any  work 
involving  vapair  on  an  MC  300,  MC  301 , 
MC  302.  MC  301,  MC  304,  MC  305,  MC 
306.  MC  307.  MC  310,  MC  311,  or  MC 

3 1 2  cargo  tank  that  is  not  ASME  Code 
stamped  must  be  perfctnoed  by: 

(t)  A  caigo  tamk  manufiacturer  holding 
a  valid  ASkffi  Certificate  of 
Authorization  for  the  use  of  the  ASME 
"U"  stamp  and  registered  with  DOT;  or 

(ii)  A  repair  facility  holding  a  valid 
National  Board  Certificate  of 
Authorization  tor  the  use  of  the  Natioaal 
Boan^"R"  stamp  and  registered  with 
DOT. 

(2)  ASAfE  Code  stamped  cargo  tonJb. 
Any  work  involving  repair  on  any 
ASME  Code  stamped  cargo  tank  must  be 
performed  by  a  repair  facility  holding  a 
valid  National  Board  Certificate  of 
Authorization  for  the  use  of  the  National 
Board  "R"  stamp  and  registered  in 
accordance  with  subpart  F  of  part  107 
of  subchapter  B  of  this  chapter. 

(3)  The  following  provisions  apply  to 
cargo  tank  repairs: 

(i)  DOT  406,  DOT  407,  and  DOT  412 
<Jargo  tanks  must  be  repaired  in 
accordance  with  the  specification 
requirements  in  effect  either  at  the  time 
of  manufacture  or  at  the  time  of  repair: 

(ii)  MC  300,  MC  301,  MC  302,  MC 
303,  MC  305.  and  MC  306  cargo  tanks 
must  be  repaired  in  accordance  with 
either  the  original  specification  or  with 
the  DOT  406  specification  in  effect  at 
the  time  of  repair; 

(iii)  MC  304  and  MC  307  cargo  tanks 
must  be  repaired  in  accordance  with 
either  the  original  specification  or  with 
the  DOT  407  specification  in  effect  at 
the  time  of  repair; 

(iv)  MC  310.  MC  311,  and  MC  312 
cargo  tanks  must  be  repaired  in 
accordance  with  either  the  original 
specification  or  with  the  DOT  412 
specification  in  effect  at  the  time  of  the 
repair; 

(v)  MC  338  caigo  tanks  must  be 
repaired  in  accordance  with  the 


^>ecification  requirements  in  effect 
either  at  the  time  of  manufictufe  or  at 
the  time  of  repair  and 

(vi)  MC  330  and  MC  331  cargo  tanks 
must  be  repaired  in  accordance  with  the 
repair  procedures  described  in  GGA 
Technical  Bulletin  TB-2  and  the 
National  Board  Inspection  Code — 
Provisions  for  Repair  of  Pressure 
Vessels.  Each  cargo  tank  having  cracks 
or  other  defects  requiring  welded 
repairs  mu.st  meet  all  of  the 
requirements  of  §  178.337-16  of  this 
subchapter  (in  efiect  at  the  time  of  the 
repair),  except  that  postwreld  heat 
treatment  after  minor  weld  repairs  is  not 
required.  When  any  repair  is  made  of 
defects  revealed  by  the  wet  fluoresoent 
magnetic  particle  inspection,  including 
those  by  grinding,  the  affected  area  of 
the  cargo  tank  must  again  be  examined 
by  the  wet  fluorescent  magnetic  particle 
method  after  hydrostatic  tasting  to 
assure  that  all  defects  have  been 
removed. 

(4)  Prior  to  any  repair  work,  the  caigo 
tank  must  be  emptied  of  any  hazardous 
material  lading.  Cargo  tanks  containing 
flammable  or  toxic  lading  must  be 
purged. 

(5)  Any  repair  of  a  cargo  tank 
involving  weiding  on  the  shell  or  head 
must  be  certified  by  a  Registered 
Inspector.  Any  repair  of  an  ASME  Code 
"U"  stamped  cargo  tank  must  be  in 
accordance  with  the  National  Board 
Inspection  Code. 

(6)  The  suitability  of  any  repair 
affecting  the  structural  integrity  of  the 
cargo  tank  must  be  determined  by 
testing  as  prescribed  in  §  180.407. 

(c)  Maintenance  or  replacement  of 
piping,  valves,  hoses  or  fittings,  in  the 
event  of  repair,  maintenance  or 
replacement,  any  piping,  valve,  or 
fitting  must  be  properly  installed  in 
aocordanoe  with  the  provisions  of  the 
applicable  specification  before  the  cargo 
tank  is  returned  to  hazardous  materials 
service.  After  maintenance  or 
replacement  which  does  not  involve 
welding  on  the  cargo  tank  wall,  the 
repaired  piping,  valves  or  fittings,  the 
replaced  segment  of  the  piping  must  be 
leak  tested.  After  r^Mir  or  replacement 
of  piping,  valves  or  fittings  vvhich 
involves  welding  on  the  cargo  tank  walL 
the  entire  cargo  tank,  inclucfing  the 
repaired  or  replaced  piping,  valve  or 
fitting,  must  be  pressure  tested  in 
accordance  with  the  applicable 
specification.  Hoses  permanently 
attached  to  the  cargo  tank  must  be  tested 
either  before  or  after  installation. 

(d)  Modification,  str^ching.  or 
rebarreUing.  Modification,  stretching  or 
rebarrelling  of  a  cargo  tank  must 
conform  to  the  following  provisions: 


(1)  Non-ASME  Code  stamped  cargo 
tanks.  If  the  modification,  stretching,  or 
rebarrelling  will  result  in  a  design  type 
change,  then  it  must  be  approved  by  a 
Design  Certifying  Engineer.  Any  work 
involving  modification,  stretching,  or 
rebarrelling  on  an  MC  300,  MC  301,  MC 
302,  MC  303,  MC  304.  MC  305.  MC  306. 
MC  307.  MC  310.  MC  311,  or  MC  312 
cargo  tank  that  is  not  ASME  stamped 
must  be  performed  by: 

(i)  A  cargo  tank  manufacturer  holding 
a  valid  ASME  Certificate  of 
Authorization  for  the  use  of  the  ASME 
"U"  stamp  and  registered  with  DOT;  or 

(ii)  A  repair  facility  holding  a  valid 
National  Board  Certificate  of 
Authorization  for  the  use  of  the  National 
Board  "R"  stamp  and  registered  with 
DOT. 

(2)  ASME  Code  stamped  cargo  tanks. 
The  modification,  stretching,  or 
rebarrelling  on  any  ASME  Code 
stamped  cargo  tank  must  be  performed 

(fcy  a  repair  facility  holding  a  valid 
National  Board  Certificate  of 
Authorization  for  the  use  of  the  National 
Board  "R"  stamp  and  registered  in 
accordance  with  subpart  F  of  part  107 
of  subchapter  B  of  this  chapter.  If  the 
modification,  stretching,  or  rebarrelling 
will  result  in  a  design  type  change,  then 
it  must  be  approved  by  a  Design 
Certifying  Engineer. 

(3)  All  new  material  and  equipment, 
'  and  equipment  affected  by  the 

modification,  stretching  or  rebarrelling 
must  conform  with  requirements  of  the 
specification  in  effect  at  the  time  of  such 
work.  In  addition,  the  modification, 
stretching  or  rebarrelling  must  be 
performed  such  that  the  cargo  tank,  as 
modified,  stretched  or  rebairelled,  meets 
the  appUcable  structural  integrity 
requirements  (§  178.337-3,  §  178.338-3, 
or  §  178.345-3  of  this  subchapter)  of  the 
specification  in  effect  at  the  time  of  such 
work.  The  work  must  conform  to  the 
requirements  of  the  applicable 
specification  as  follows: 

(i)  For  specification  MC  300,  MC  301, 
MC  302,  MC  303,  MC  305  and  MC  306 
cargo  tanks,  the  provisions  of  either 
specification  MC  306  or  DOT  406  until 
August  31,  1995  and.  thereafter  to 
specification  DOT  406  only; 

(ii)  For  specification  MC  304  and  MC 
307  cargo  tanks,  the  provisions  of  either 
specification  MC  307  or  DOT  407  until 
August  31, 1995  and.  thereafter  to  * 

specification  DOT  407  only; 

(iii)  For  specification  MC  310,  MC 
311.  and  MC  312  cargo  tanks,  the 
provisions  of  either  specification  MC 
312  or  DOT  412  until  August  31, 1995 
and,  thereafter  to  specification  DOT  412 
only:  and 


(iv)  For  specification  MC  330  cargo 
tanks,  the  provisions  of  specification 
MC331. 

(4)  The  person  performing  the 
modification,  stretching,  or  rebarrelling 
must: 

(i)  Have  knowledge  of  the  original 
design  concept,  particularly  wi3i 
respect  to  structxu^l  design  analysis, 
material  and  welding  procedures; 
(ii)  Assiue  compliance  with  the 
rebuilt  cargo  tank's  structural  integrity, 
venting,  and  accident  damage  protection 
requirements; 

(iii)  Assiue  compliance  with  all 
applicable  Federal  Motor  Carrier  Safety 
Regulations  for  any  newly  installed 
safety  equipment; 

(iv)  Perform  all  retest  procediues  on 
each  cargo  tank  in  accordance  with  the 
applicable  specification  and  §  180.407; 
(v)  Change  the  existing  specification 
plate  to  reflect  the  cargo  tank  as 
modified,  stretched  or  rebarrelled.  This 
must  include  the  name  of  the  person 
doing  the  work,  his  DOT  registration 
number,  date,  retest  information,  etc.  A 
supplemental  specification  plate  may  be 
installed  immediately  adjacent  to  the 
existing  plate(s),  or  the  existing 
specification  plate  may  be  removed  and 
replaced  with  a  new  plate;  and 

(vi)  On  a  variable  specification  cargo 
tank,  install  a  supplemental  or  new 
variable  specification  plate,  and  replace 
the  specification  listed  on  the  original 
specification  plate  with  the  words  "see 
variable  specification  plate". 

(5)  The  design  of  the  modified, 
stretched,  or  rebarrelled  cargo  tank  must 
be  approved  by  a  Design  Certifying 
Engineer  registered  in  accordance  with 
subpart  F  of  part  107  of  subchapter  B  of 
this  chapter.  The  Etesign  Certifying 
Engineer  must  certify  that  the  modified, 
stretched,  or  rebarrelled  cargo  tank 
meets  the  structural  integrity 
requirements  of  the  applicable 
specification.  The  person  performing 
the  modifying,  stretching  or  rebarrelling 
and  a  Registered  Inspector  must  certify 
that  the  cargo  tank  is  in  compliance 
with  this  section  and  the  apphcable 
specification  by  issuing  a  supplemental 
manufacturer's  certificate.  The 
registration  number  of  the  R^stered 
Inspector  and  the  person  performing  the 
modification,  stretching,  or  rebarrelling 
must  be  entered  on  the  certificate.  When 
a  cargo  tank  is  rebarrelled,  it  must  be 
designed,  constructed  and  certified  in 
accordance  with  a  cargo  tank 
specification  currently  authorized  for 
construction  in  Part  178  of  this 
subchapter. 

(6)  If  the  mounting  of  the  cargo  tank 
on  the  cargo  tank  motor  vehicle  involves 
welding  on  the  cargo  tank  head  or  shell. 


then  the  mounting  must  be  performed  as 
follows: 

(i)  Non-ASME  Code  stamped  cargo 
tanks.  For  a  nen-ASME  C^e  stamped 
cargo  tank — 

(A)  By  a  cargo  tank  manufacturer 
holding  an  ASME  "U"  stamp,  registered 
with  DOT,  and  under  the  direction  of  a 
Design  Certifying  Engineer;  or 

(B)  By  a  repair  facihty  holding  an 
ASME  "U"  stamp  or  a  National  Board 
"R"  stamp,  registered  with  DOT,  and 
imder  the  direction  of  a  Design 
Certifying  Engineer. 

(ii)  ASME  Code  stamped  cargo  tank. 
For  an  ASME  Code  stamped  cargo  tank, 
by  a  repair  facility  holding  a  National 
Board  "R"  stamp,  registered  in 
accordance  with  subpart  F  of  part  107 
of  subchapter  B  of  this  chapter,  and 
approved  by  a  Design  Certifying 
Engineer. 

(7)  If  the  mounting  of  a  cargo  tank  on 
a  cargo  tank  motor  vehicle  does  not 
involve  welding  on  the  cargo  tank  head 
or  shell,  or  a  change  or  modification  of 
the  methods  of  attachment,  then  the 
mounting  shall  be  in  accordance  with 
the  original  specification  or  with  the 
specification  in  effect  at  the  time  of  the 
mounting.  If  the  mounting  involves  any 
change  or  modification  of  the  methods 
of  attachment,  then  the  mounting  must 
be  approved  by  a  Design  Certifying 
Engineer. 

(8)  Prior  to  any  modification, 
stretching,  or  rebarrelling  a  cargo  tank 
must  be  emptied  of  any  hazardous 
material  lading.  Cargo  tanks  containing 
flammable  or  toxic  lading  must  be 
purged. 

(9)  Any  modification,  stretching,  or 
rebarrelling  on  the  cargo  tank  involving 
welding  on  the  shell  or  head  must  be 
certified  by  a  Registered  Inspector.  Any 
repair  of  an  ASME  Code  "U"  stamped 
cargo  tank  must  be  in  accordance  vrith  ♦ 
the  National  Board  Inspection  Code. 

(10)  The  suitability  of  modification, 
stretching,  or  rebarrelling  affecting  the 
structural  integrity  of  the  cargo  tank 
must  be  determined  by  testing  as 
prescribed  for  new  manufactiue  in  the 
applicable  specification. 

(e)  Records.  Each  owner  of  a  cargo 
tank  must  retain  at  its  principal  place  of 
business  all  records  of  repair, 
modification,  stretching,  or  rebarrelling 
made  to  each  tank  during  the  time  the 
tank  is  in  service  and  for  one  year 
thereafter.  Copies  of  these  records  must 
be  retained  by  a  motor  carrier,  who  i<; 
not  the  owner  of  the  cargo  tank,  at  its 
principal  place  of  business  during  the 
period  the  tank  is  in  the  carrier's 
service.  The  seller  of  a  cargo  tank  shall 
provide  the  purchaser  a  copy  of  the 
cargo  tank  Certificate  of  Compliance, 
and  all  repair,  inspection  and  test 


UMI 


55180    Federal  Register  /  Vol.  59.  No.  212  /  Thursday.  November  3,  1994  /  Rules  and  Regulations 

reports  upon  sale  as  an  MC  or  DOT 
cargo  tank. 

Issued  in  Washington,  DC  on  October  21, 
1 994 .  under  authority  delegated  in  49  CFR 
Part  1. 

D.K.  Sharwa. 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WildlHe  Service 

50CFRPart32 
raN1018-ACS9 

Refuge-Specific  Hunting  and  Fishing 
Regulations 

AQENCV:  Fish  and  Wildlife  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  Fish  and  WildUfe  Service 
(Service)  amends  certain  regulations 
that  pertain  to  migratory  game  bird 
hunting,  upland  game  hunting,  big  game 
hunting  and  sport  fishing  on  individual 
national  wildlife  refuges.  Refuge 
hunting  and  fishing  programs  are 
reviewed  annually  to  determine 
whether  the  individual  refuge 
regulations  governing  these  programs 
should  be  modified,  deleted  or  have 
additions  made  to  them.  Changing 
environmental  conditions.  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications  to 
ensure  the  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  the  individual  refuges  were 
established.  Modifications  are  designed, 
to  the  extent  practical,  to  make  refuge 
hunting  and  fishing  programs  consistent 
with  State  regulations. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  December  5. 1994. 
AOOAESSES:  Assistant  Director — Refuges 
and  Wildhfe,  U.S.  Fish  and  WildUfe 
Service.  1849  C  Street  NW.,  MS  670 
ARLSQ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.  at  the  above 
address:  Telephone  (703)  358-1744. 
SUPP1.EMENTARY  INFORMATION:  50  CFR 
part  32  contains  provisions  governing 
hunting  and  fishing  on  national  wildlife 
refuges.  Hunting  and  fishing  are 
regulated  on  refuges  to  (1)  ensure 
compatibility  with  refuge  purposes,  (2) 
properly  manage  the  wildlife  resource, 
(3)  protect  other  refuge  values,  and  (4) 
ensure  refuge  user  safety.  On  many 
refuges,  the  Service  policy  of  adopting 
State  hunting  regulations  is  adequate  in 
meeting  these  objectives.  On  other 
refuges,  it  is  necessary  to  supplement 
State  regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  the 
Service  meets  its  management 
responsibiUties,  as  outlined  under  the 
section  entitled  "Conformance  with 
Statutory  and  Regulatory  Authorities." 
Refuge-specific  hunting  and  fishing 
regulations  may  be  issued  only  after  a 
uildlife  refuge  is  opened  to  migratory 


game  bird  hunting,  upland  game 
hunting,  big  game  himting  or  sport 
fishing  through  publication  in  the 
Federal  Register.  These  regulations  may 
list  the  wildUfe  species  that  may  be 
hunted  or  are  sub)ect  to  sport  fidiing. 
seasons,  bag  limits,  methods  of  hunting 
or  fishing,  descriptions  of  open  areas, 
and  other  provisions  as  appropriate. 
Previously  issued  refuge-spedfic 
regulations  for  hunting  and  fishing  are 
contained  in  50  CFR  part  32.  Many  of 
the  amendments  to  these  sections  are 
being  promulgated  to  standardize  and 
clarify  the  existing  language  of  these 
regulations. 

Request  for  Comments 

A  proposed  rule  was  published  in  the 
July  20. 1994.  issue  of  the  Federal 
Register  (59  FR  37134)  and  comments 
from  the  public  were  soUcited.  The  only 
conunents  received  were  from  the 
Region  3  Office  (Service)  to  point  the 
omission  of  "Kirtland's  Warbler 
WildUfe  Management  Area"  under  the 
State  of  Michigan.  This  imit  had  been 
opened  to  hunting  on  July  27. 1987,  but 
was  inadvertently  dropped  bom  the 
Usting  of  open  areas.  The  administrative 
change  has  been  made  to  correct  this 
omission. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
AdmUiistraUon  Act  (NWRSAA)  of  1966, 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  Umited  to,  himting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  authorizes 
the  Secretary  to  administer  areas  within 
the  Refuge  System  for  pubUc  recreation 
as  an  appropriate  incidental  or 
secondary  use  only  to  the  extent  that  it 
is  practicable  and  not  inconsistent  with 
the  primary  purpose(s)  for  which  the 
areas  were  established.  The  Refuge 
Recreation  Act  also  authorizes  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Act.  Hunting 
and  sport  fishing  plans  are  developed 
for  each  refuge  prior  to  opening  it  to 
hunting  or  fishing.  In  many  cases, 
refuge-specific  hunting  and  fishing 
regulations  are  included  in  the  hunting 
and  sport  fishing  plans  to  ensure  the 
compatibility  of  the  himting  and  sport 


fishing  programs  with  the  purposes  for 
which  the  refuge  was  established.  Initial 
compUance  with  the  NWRSAA  and 
Refuge  Recreation  Act  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  Usts  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  part  32.  Continiwd  compUance  is 
ensured  by  annual  review  of  hunting 
and  sport  fishing  programs  and 
regulations. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  estabUshed.  The  information 
requested  in  the  appUcation  form  is 
required  to  obtain  a  benefit. 

ihe  public  reporting  burden  for  the 
appUcation  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviev^ng  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  WildUfe  Service. 
1849  C  Street  NW..  MS  224  ARLSQ. 
Washington.  DC  20240:  and  the  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project  (1018-0014). 
Washington.  DC  20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
the  Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  been  done  to  determine 
whether  the  rulemaking  would  have  a 
significant  effect  on  a  substantial 
number  of  small  entities,  which  include 
businesses,  organizations  or 
governmental  jurisdictions.  This  rule 
would  have  minimal  effect  on  such 
entities. 

Federalism 

This  rule  will  not  have  substantial 
direct  effiects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 


accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  FederaUsm  impUcations 
to  warrant  the  preparation  of  a 
FederaUsm  Assessment. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  PoUcy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  and  the  ' 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  is  ensured  when 
hunting  and  sport  fishing  plans  are 
developed,  and  the  determinations 
required  by  these  acts  are  made  prior  to 
the  addition  of  refuges  to  the  lists  of 
areas  open  to  hunting  and  fishing  in  50 
CFR  part  32.  The  amendment  of  refuge- 
specific  hunting  and  fishing  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  aher  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
B.(5)  Service  exclusion  is  employed 
here  as  these  amendments  are 
considered  "(mjinor  changes  in  the 
amounts  or  types  of  public  use  on  FWS 
or  State-managed  lands,  in  accordance 
with  regulations,  management  plans, 
and  procedures."  These  refuge-specific 
hunting  and  fishing  revisions  to  existing 
regulations  simply  qualify  or  otherwise 
define  an  existing  hunting  or  fishing 
activity  for  purposes  of  resource 
management.  The  changes  made  In  this 
rulemaking  would  not  substantially 
alter  the  existing  uses  of  the  refuges 
involved.  Information  regarding  hunting 
and  fishing  permits  and  the  conditions 
that  apply  to  individual  refuge  hunts, 
sport  fishing  activities  and  maps  of  the 
respective  areas  are  retained  at  refuge 
headquarters  and  can  be  obtained  from 
the  regional  offices  of  the  U.S.  Fish  and 
WildUfe  Service  at  the  addresses  listed 
below: 

Region  1 — CaUfomia,  Hawaii,  Idaho. 
Nevada.  Oregon,  and  Washington. 
Assistant  Regional  Director— Refuges 
and  WildUfe,  U.S.  Fish  and  WildUfe 
Service,  Eastside  Federal  Complex, 
Suite  1692.  911  N.E.  11th  Avenue. 
Portland.  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico. 
Oklahoma  and  Texas. 
Assistant  Regional  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  WildUfe 
Service,  Box  1306.  Albuquerque. 
New  Mexico  87103;  Telephone 
(505) 766-1829. 

Region  3 — Illinois.  Indiana.  Iowa. 
Michigan,  Minnesota.  Missouri, 
Ohio  and  Wisconsin. 
Assistant  Regional  Director— Refuges 
and  Wildhfe.  U.S.  Fish  and  WildUfe 
Service,  Federal  Building,  Fort 
Snelling,  Twin  Cities,  M^esota 
55111;  Telephone  (612)  725-3507. 


Region  4 — Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina, 
Tennessee.  South  Carolina.  Puerto 
Rico  and  the  Virgin  Islands. 
Assistant  Regional  Director— Refuges 
and  WildUfe,  U.S.  Fish  and  WildUfe 
Service.  1875  Century  Boulevard, 
Room  324.  Atlanta.  Georgia  30345; 
Telephone  (404)  679-7152. 

Region  5 — Connecticut.  Delaware. 
District  of  Columbia,  Maine. 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island. 
Vermont,  Viiginia  and  West 
Virginia. 
Assistant  Regional  Director — Refuges 
and  WildUfe,  U.S.  Fish  and  WildUfe 
Service,  300  Westgate  Center  Drive, 
Hadley,  Massachusetts  01035; 
Telephone  (413)  253-8550. 

Region  6 — Colorado,  Kansas.  Montana. 
Nebraska,  North  Dakota.  South 
Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  WildUfe.  U.S.  Fish  and  WildUfe 
Service,  Box  25486,  Denver  Federal 
Center.  Denver.  Colorado  80225; 
Telephone  (303)  236-8145. 

Region  7— Alaska. 
Assistant  Regional  Director— Refuges 
and  WildUfe.  U.S.  Fish  and  WildUfe 
Service.  1011  E.  Tudor  Rd.. 
Anchorage.  Alaska  99503; 
Telephone  (907)  786-3545. 
Duncan  L.  Brown,  Esq..  Division  of 

Refuges.  U.S.  Fish  and  WildUfe  Service. 

Washington;  DC  20240,  is  the  primary 

author  of  this  rulemaking  document. 

List  of  Subjects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements,  WildUfe, 
WildUfe  refuges. 

Accordingly,  Part  32  of  Chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  32— {AMENDED] 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301: 16  U.S.C  460k. 
664.  668dd,  aod  715i. 

2.  Section  32.7  is  amended  by  adding 
the  alphabetical  Ustings  of  "Kirtland's 
Warbler  WildUfe  Management  Area" 
under  the  State  of  Michigan,  "Fergus 
Falls  Wetland  Management  District" 
and  "Morris  Wetland  Management 
District"  undeathe  State  of  Minnesota, 
"North  Platte  National  Wildlife  Refuge" 
under  the  State  of  Nebraska,  and  "Lake 
Ilo  National  WildUfe  Refuge"  under  the 
State  of  North  Dakota. 

3.  Section  32.20  Alabama  is  amended 
by  revising  paragraphs  B.,  D.2.,  D.3., 


D.4.,  D.5.,  and  adding  new  paragraphs 
D.6.,  D.7.  and  D.8.  of  Choctaw  National 
Wildlife  Refuge;  and  by  revising 
paragraphs  A.  and  B.  of  Eufaula 
National  WildUfe  Refuge  to  read  as 
follows: 

§32^   Alabama 

•  •        •        •        • 

Choctaw  National  Wildlife  Refuge 

•  •         *         «         • 

B.  Upland  Game  Hunting.  Hunting  of 
squirrel,  rabbit,  raccoon  and  opossum  is 
p>ennitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Pemtits 
are  required. 


D.  Sport  Fishing.  •  •  • 

•  •         »         •         • 

2.  Fishing  is  pemiitted  year-round  unless 
otherwise  marked  by  signs  as  closed  to 
public  entry  or  fishing. 

3.  Only  fish,  according  to  State  regulations, 
may  be  taken  or  p>ossessed.  Bowfisbing  is  not 
permitted. 

4.  Taking,  possessing,  or  attempting  to  take 
frogs  and  turtles  is  prohibited. 

5.  The  use  of  trotlines,  snag  lines,  soap 
lines,  set  lines,  drops,  gigs  and  jugs  is  not 
fwrmitted. 

6.  Entry  and  use  of  airtxiats,  hovercraft,  and 
personalized  watercraft  such  as  jet  skis, 
watercycles  or  waterfoikes  are  prohibiteid. 

7.  All  gill  nets  must  be  actively  attended 
•at  all  times. 

8.  A  refuge  permit  is  required  for 
commercial  fishing  of  all  nets,  traps,  baskets, 
boxes  and  seine  used  in  refuge  waters. 
Information  on  harvest  data  is  required. 

Eufaula  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  geese,  ducks  and  mourning  doves 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

B.  Upland  Game  Hunting.  Himting  of 
rabbit  is  permitted  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  are  required. 

*  •         •         *         • 

4.  Section  32.22  Arizona  is  amended 
by  adding  paragraph  B.3.  to  BiU 
Williams  River  National  Wildlife 
Refuge;  by  revising  paragraph  B.  of 
Buenos  Aires  National  Wildlife  Refuge; 
by  adding  paragraph  B.4.  to  Cibola 
National  WildUfe  Refuge;  by  revising 
paragraphs  B.2.  and  C.  of  Havasu 
National  WildUfe  Refuge;  by  revising 
introductory  language  of  paragraph  B.. 
and  by  revising  paragraphs  B.3.  and  B.5. 
of  Imperial  National  Wildlife  Refuge; 
and  by  revising  paragraph  B.  of  Kofa 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.22    Arizona. 


Bill  Williams  River  National  Wildlife  Refuge 


UMI 
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B.  Upland  Game  Huntk^.  *  *  * 

•  •         *         •         • 

3.  Hunting  of  coOoatail  rabbits  i*  pwaiMad 
from  Septenbv  1  to  thadoae  of  thB  Sute 
quail  MMon. 

•  *         •         •         • 

BuMKW  Aina  NatioMl  WildUfe  Rmtuge 

•  •         •         •         • 

B.  Upland  Came  Hunting.  Hunting  of 
cottontail  mhUt  oofola.  and  akitmkB  ia 
permitted  on  designated  af«as  of  the  refuge. 


Cibola  Nattoul  WIMUte  Re^^ 

•         •         •         •         • 

B.  Upland  Game  Hunting.  *  *  * 


4.  Hunting  of  cottontail  rabbits  is  panBitled 
from  September  1  to  the  ead  of  (he  Stale 

•  •         •         •         • 

HavasH  NattMul  WUdlMb  Ia6«i 

•  •         •         •         • 

B.  Upland  Came  Hunting.  *  *  * 

•  •        •         •        • 

2.  Hunting  of  ujWoutall  rabbits  is  pennitled 
from  SetJtembei  1  to  tbe  doae  of  ttw  State 
quail  season,  except  in  Ptntail  Slough  where 
rabbit  hunting  is  pennitted  only  durii^ 
Se^Tterabaff. 


C  Jl^g  Gwae  MmnIu«.  Huatiag  of  deaart 
bighorn  sheep  is  permitted  on  designated 
areas  of  tba  wfc^  with  a  valid  State  peimit 

•         •         <         «         • 


baparld 


B.  Upland  Came  Hunting.  Hunting  of 
quail,  ooNaataH  nfbUl,  oo^vla.  and  fox  is 
I  «■  4eaigBalad  areas  of  the  refuge 
t  to  tba  follow  lug  GotMUt  ions: 

•         •         •         •         • 

3.  Cattoatail  cabbit  huatiiig  is  pannittod 
September  1  to  the  close  of  the  State  quail 


S.  Q>yote  and  fox  bunting  is  JMnnittad 
only  during  the  State  quail  season,  axcspt 
that  it  is  not  pannittod  during  the  State 
general  I ' 


B.  Uftmd  Cane  ffcialMg.  Hunting  of 
quail. 

pemMltodnai 
subject  to  tba  foUawiim< 

1.  Hwating  af  coyoto.  Ibk.  and  rwtlnntail 
nlibit  is  pamittad  Adiag  the  State  quail 
season  ooly.  except  as  provided  below. 

2.  Huntiagofcojrafteand  foKisnot 
pennitted  during  the  deer  season  except  that 
deer  hunters  with  valid  Unit  45A.  4SB.  and 
4SC  deer  permits  may  tak.e  tiiese  predators 
until  a  deer  Is  taken. 

3.  Allo«ved  method  of  Uke  of  cottontail 
rabt*its  he  -''~1f—  only. 


5.  Section  32.23  ilrkoncac  is  J 
by  revising  panigi»(»h  C  of  Big  Lake 
National  Wildlife  Be&tge;  by  raviaing 
paragraphs  A..  B.  aad  C  of  Felsenthal 
National  Wildlila  Sa&tge;  bj  mvisiag 
par^raphs  a  aad  C  of  Hoik  Bead 
Nadonal  WUdlife  Refuge;  and  by 
revisiog  paograplis  A..  B.,  and  C.  of 
OverfkMv  National  Wildlife  Re&i«B  to 
read  as  follows: 


132.23 


B% 


C.  Big  Gome  /faaCaig.  Hnntingof  tvhite- 

tailed  deer  is  permitted  on  desiyiatad  areas 
of  the  nafatge  subiact  to  tba  foUowtag 
cooditioa:  Permits  era  required. 


NaHaMi  WMWa  Rel^ 

A.  Hunting  ofMigmtory  Came  Birds. 
Haating  of  oucls.  ooota  and  woodcock  is 
permittod  on  daaignatod  areas  of  the  refctge 
subject  to  tiw  iottawiag  ooaditioo:  Psimits 
aiaraquirad. 

B.UptndCammHmntmg.»MaMi^id 
quaiL  sqMtrraL  rabhit  bBawsr.  rarmon. 
opossum  and  nutria  is  parmittad  on 
designated  araas  of  tba  lehige  subject  to  the 
following  coaditkMi:  Sennits  are  required. 

C.  Big  Came  Hunting.  Htmting  of  wbite- 
tailad  daar  an4  hnl  bo^  la  paraiittod  oa 
dasigaatod  avaaa  of  tba  lefuga  aofatact  to  the 
following  condittaa  Pennfts  are  i 


HoUa  Bend  Nattoaal  «Vfldllle  fteh^ 

•         •         •         •         • 

ft  I/pfanrfGonw  Mmtlng.  Hunting  of 
raccoon.  o^oaanoL  aquvTal,  rabbit,  baavsr 

of  the  rafi^  subtact  to  the  fbllowii^ 
cooditloir  f^smiils  are  required. 

C  mg  Caam  Hmttag  Hiiattng  of  wfaito- 
tailed  oaar  and  toifcay  is  pannittod  on 
designatad  areas  of  the  refuge  subject  to  tfae 
following  condition:  Permits  are  required. 


A.  Hunting  ofMigratay  Game  Birds. 
Hunting  of  ducks,  caoto  hmI  wroodcock  ia 
pennitted  on  designated  areas  of  the  ntftigr 
subject  to  the  fcHkwting  condition:  Peimils 
are  required. 

B.  Uplmrtd  Cemm  Huating.  Hunting  of 
quail,  squirrel,  rabbit,  beaoar,  Barioooit. 
opoaaum  and  nutria  Is  permitted  on 
daai0BaaadaraoaailhaeMigesub)aol  to  the 
fbHonvtog  oondlttoB:  ftnnils  ara  ra^obol. 

C  Bm  C&ate  Hutituig.  HnntiBg  of  wbito- 
tailed  dear  awl  fMil  bqp  is  paimiltad  oa 
designated  araas  of  Ibo  flabtys  aub||act  •"  tbe 
following  rondirion-  Panaits  ars  raquirad. 
•         •         •         •         • 

6.  Section  32.24  CaUfomia  is 

B.3.  to  Colusa  National  Wildlifs  Rab^e; 
by  revising  paragraphs  A-Z.  and  A^ 
and  "Hf^jT^  new  iiaiMiaidi  B.4.  to 
Delevaa  National  WikUiie  Keb^:  by 


leYising  pangiaph  A.  of  I 
NaboiMl  WiUbfaiMusB;  by  i 
paragraphs  A.t.  and  A.7.  of  Lower 
Klamath  National  Wildliie  Rebige;  by 
adding  new  paragraphs  A.6  and  B.4.  to 
Sacramento  National  Wildlife  Refuge; 
by  removing  paragraph  A.6.  and 
revising  paragraph  D.l.  of  San  FraiKieco 
Bay  National  V^ldliie  Rafuge-,  by 
removing  parag^ph  A.S.  from  San  Pablo 
Bay  Natitmal  Wildlife  Refuge;  by  atMing 
paragraphs  A3,  and  8.3.  to  Suttor 
National  Wildlife  Refege;  by  revising 
paragraphs  A.2.  and  A.3.  of  Tula  Lake 
Natioml  WikUife  Refuge  to  read  as 
follows: 


132.24 


Coiuaa  NaaioBid  WOdUfs  Kafi^^ 

A.  Huatiag  oflUgfalory  Came 
Birds.  •  •  • 

•         •         •         •         • 

3.  Access  to  tfae  bust  area  is  by  Hoot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
pennitted. 

0.  l^rfond  Come  Minting.  *  *  * 


3.  Hiuiters  may  not 


3.  niuners  mav  not  poaaaas 
shelb  while  tai  the  fmd. 


more  than  2S 


A.  Hunting  of  tiligiiiUify  Came 
Birds.  •  •  • 


2.  Snipe  booiinB  ia  only  pannittod  in  the 


4.  AccaaatoAa 

only.  Bfcvdaa  and 
permittao. 


B.Ui 


4.  Hunters  may  not  possess  more  than  ti 
shells  wbila  in  lb*  lard. 


Naboul  WUdme 

A.  Hunting  ofUigfatorjr  GameSitds. " 
Hunting  of  geese,  ducka.  coots  and  mooAens 
is  permitted  on  designatad  araas  of  the  refuge 
subject  to  the  fbflowiqg  conditions: 

1.  Only  sbiXguiH  legal  lor  ralugn  bunts  are 
pennitted.  and  ahotguna  mmet  be  nnloaded 
while  en  route  to.  or  ban.  anilrina  araaa  or 
blink. 

rVehJclBS  may  stop  only  at  iailffiKad 
parking  aaaaa:  tba  dropping  otf  of  paaaeogers 
or  equi|naant.  or  stopping  faatwoan 
designated  parking  areas  is  piobibitad. 

3.  Huntars  may  not  poasass  aaone  than  2S 
shelU  while  ia  the  field. 

4.  Within  the  sp«:ad  blind  area,  huntors 
are  restricted  to  their  originaUy  assigned, 
spaoad  hnHLoncapt  whOa  tiaealing  to  or 
Boaa  tba  pandng  ana.  ptaciag  decoys,  or 
when  sbaoHag  to  aafctoan  citpphid  bhda. 

5.  Tba  f^atea  UaMIs  opaa  to  < 
ibunbngonly. 


6.  On  the  Freitas  Unit,  only  (mrtable  or 
temporary  blinds  are  permitted;  construction 
of  i>ermanent  blinds  is  prohibited,  and 
portable  blinds  must  be  removed  from  the 
refuge  following  each  day's  hunt. 


Lower  Klamath  National  WildUCe  Refiige 

A.  Hunting  of  Migratory  Game 
Birds.  •  •  • 


2.  Shooting  hours  end  at  1:00  p.m.  daily  on 
all  California  portions  of  the  refuge,  except 
that  up  to  three  one-day  special  youth  or 
disabled  hunter  hunts  per  season  may  be 
designated  by  the  refuge  manager  after  1:00 
p.m. 
•         *         *         *         • 

7.  Only  nonmotorized  boats  and  boats  with 
electric  motors  are  permitted  in  Units  4b  and 
4c. 


Sacramento  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game 
Birds.  '  '  * 

•         •         •         •         * 

6.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycle  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  •  *  • 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


San  Francisco  Bay  National  Wildlifie  Refiige 

•         •         *         •         • 

D.  Sport  Fishing.  *  •  • 

1.  Fishing  from  designated  shoreline  trail 
fishing  areas  and  from  the  Dumbarton  Pier  is 
permitted  during  the  hours  posted  at  the  pier 
and  refuge  headquarters. 


Sutter  National  Wildliie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

•  •         •         *         • 

3.  Access  to  the  hunt  area  is  by  foot  traffic 
only.  Bicycles  and  other  conveyances  are  not 
permitted. 

B.  Upland  Game  Hunting.  '  *  ' 

•  •         *         *         • 

3.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


Tula  Lake  National  Wildlifie  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

*         »         »  »         » 

2.  Hunting  is  permitted  until  1:00  p.m. 
each  day,  except  that  up  to  three  one-day 
special  youth  or  disabled  hunter  hunts  per 
season  may  be  designated  by  the  refuge 
manager  after  1:00  p.m. 

3.  In  the  designated  spaced  blind  areas, 
possession  of  any  loaded  firearms  more  than 
200  feet  from  the  established  blind  stakes  is 
not  {>ermitted.  Hunters  select  blind  sites  by 
lottery  at  the  beginning  of  each  hunt  day. 
Hunters  may  shoot  only  from  within  their 
assigned  blind  sites. 


7.  Section  32.28  Florida  is  amended  by 
revising  paragraph  A.  of  Arthur  R.  Marshall 
Loxahatchee  National  Wildlife  Refuge;  by 
revising  paragraphs  A.,  B.  and  C  of 
Chassahowitzka  National  Wildlife  Refuge; 
and  by  revising  paragraph  C.  of  Lake 
Woodruff  National  Wildlife  Refuge  to  read  as 
follows: 

§32.28    Florida 


Arthur  R.  Marshall  Loxahatchee  National 
Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  duc)(s  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

*  *         •         •         • 

Chassaho%vitzka  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit  and  armadillo  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

*  •       •  ♦         *         • 

Lake  Woodruff  National  Wildlife  Refiige 

*  •         •         *         • 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  feral  hogs  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

***** 

8.  Section  32.29  Georgia  is  amended 
by  revising  paragraph  D.l.  of  Blackbeard 
Island  National  Wildlife  Refuge  to  read 
as  follows: 

§32.29    Georgia. 


Blackbeard  Island  National  Wildlife  Refuge 

***** 

D.  Sport  Fishing.  *  *  • 

1.  Freshwater  fishing  is  pennitted  from 
September  1  through  February  28  bom 
sunrise  to  sunset,  except  during  managed 
deer  hunts.  * 
*         *         *         * 

9.  Section  32.32  Illinois  is  amended 
by  revising  paragraph  D.l.  of 
Chautauqua  National  Wildlife  Refuge; 
by  adding  a  new  sentence  to  the  end  of 
paragraph  D.l.  and  revising  paragraph 
D.3,  and  removing  paragraphs  D.4.  and 
D.5.  and  redesignating  paragraphs  D.6. 
and  D.7.  as  paragraphs  D.4.  and  D.5, 
respectively,  of  Crab  Orchard  National 
Wildlife  Refuge;  by  revising  paragraph 
A.,  the  introductory  language  of 
paragraph  B.,  and  paragraphs  B.l.  and 
C.  of  Cypress  Creek  National  Wildlife 
Refuge;  and  by  revising  paragraph  C.2. 


and  adding  new  paragraph  C3.  to  Mark 
Twain  National  Wildhfe  Refuge  to  read 
as  follows: 

§32.32    Illinois. 


Chautauqua  National  Wildlife  Refuge 

•         *         *         •         • 

D.  Sport  Fishing.  •  •  • 

1.  Sport  fishing  is  allowed  on  all  refiige 
waters  during  daylight  hours  from  January  15 
through  October  15.  Sport  fishing  is  not 
allowed  in  the  Waterfowl  Hunting  Area 
during  waterfowl  hunting  season. 


Crab  Orchard  National  Wihllife  Reftige 

***** 

D.  Sport  Fishing.  •  •  • 

1.  *  *  *  It  is  unlawful  to  use  jug  or  trot- 
lines  with  any  flotation  device  that  has 
previously  contained  any  petroleimi  based 
materials  or  toxic  substances. 
***** 

3.  It  is  unlawful  to  jug  or  trot-line  fish  in 
Devils  Kitchen  or  Little  Grassy  Lakes. 

Cypress  Creek  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permined 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Dove  hunting  on  sunflower  fields  south 
of  Hogue  Woods  is  allowed  by  permit  only. 

2.  Duck  hunting  is  not  permitted  on  the 
Brushy  Bottoms  moist  soil  unit  which  is 
south  of  Century  School,  nor  on  the  Frank 
Bellrose  Waterfowl  Reserve. 

3.  Goose  hunting  is  only  allowed  in  the 
Frank  Bellrose  Waterfowl  Reserve  following 
the  closure  of  the  regular  duck  hunting 
season.  Sf>ecial  goose  hunting  conditions  for 
this  unit  are  posted  and  made  available  by 
refuge  staff. 

4.  Boats,  decoys  and  blinds  must  be 
removed  from  the  refuge  at  the  conclusion  of 
each  day's  hunt. 

B.  Upland  Game  Hunting.  Hunting  of  bob- 
white  quail,  rabbit,  squirrel,  raccoon, 
opKjssum,  coyote,  red  fox  and  grey  fox  is 
f»ermitted  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  must  report  daily  harvests  if 
hunter  check-in/check-out  post  is  provided. 
•         •         •         •         * 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Hunters  must  refKirt  harvest  at 
State  deer  check  Station  and  indicate 
approximate  location  of  deer  killed  by 
shotgun  on  map  provided. 


Mark  Twain  National  WikUife  Refuge 

•         *         •         •         * 

C.  Big  Game  Hunting.  *  *  • 

***** 

2.  Hunting  of  white-tailed  deer  on  the 
Delair  Division  is  allowed  by  pennit  only. 
Hunters  must  check  in  and  out  of  the  refuge 
each  day.  Stands  must  be  removed  each  day: 
the  construction  or  use  of  permanent  blinds, 
platforms,  or  ladders  is  not  permitted. 
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Huating  ia  pamJilMi  i 

befora  suuiae  (o  S  o'clock  pjn. 

3.  Hunting  of  white-tailed  deer  on  the 
Clarence  Cannon  unit  is  allowed  by  permit 
only. 
•         •         •         •         • 

10.  Section  32.33  Indiana  amended  by 
revising  paragraph  D.3.  of  Muscatatnck 
National  Wildlife  Refuge  to  read  as 
follows: 


132.33 


Muacatatuck 


WildMfc 


D.  Sport  Fisku^  *  *  * 


3.  Ice  fishing  is  panailtsd  only  when 
indicstad  by  refuge  signs. 

11.  Section  32.34  ioMO  is  amended  by 
revising  paragraph  A.  of  Oe  Soto 
National  Wildlife  Refuge:  and  by 
revising  paragraph  IXl  of  Unioo  Slough 
National  WUdlife  Refuge  to  read  as 
follows: 


132.34 


Da  Soto  Nadoaal  WiMUb  I 

A.  Hunting  ofStigratoty  Game  Birds. 
Huming  of  migratory  game  birds  is  permitted 
only  as  posted. 

•  •         •         ■         • 

llnioa  Slo««h  Natkmal  WildUfis  Kefiige 

•  •  •         •         • 

D  Sport  Fithint.  "  •  • 
1.  Fishing  ia  ponalttMl  from  March  I 
through  Novmmbm  15. 

•  •         •         •         • 

12.  Section  32.37  Louisiana  is 
amended  by  revising  paragraphs  D.I., 
D.2..  D.3..  D.4..  D.5.,  ar\d  D.6  of  Bayou 
Sauvage  National  Wildlife  Refuge;  by 
revising  paragraph  B.  of  Catahoula 
National  Wildlife  Refuge:  by  ruvising 
paragraph  Cl.  of  D'Arbonne  National 
Wildlife  Refuge:  by  revising  paragraphs 
0.1.  and  D.2.  of  Delta  National  Wildlife 
Refuge:  and  by  revising  paragraph  C.1 . 
of  Upper  Ouachita  National  Wildlife 
Refuge  to  read  as  follows; 

$32.37 


Bayou  Sauvage  NattMsal  WHdIifc  MmN^ 

•  •  •  •  • 

D  Sport  Fishing.  '  " 

1.  Fishing  is  permitted  during  daylight 
hours  only. 

2.  Sport  fishing  and  shcUfiahiagan 
(lermitted  year  round  on  all  rafiige  lands 
south  of  the  Intraooaatai  Waterway:  from  th«r 
Kanksof  U.S.  Highway  11:  and  withia  the 
t>aaks  of  tito  borrow  canal  and  borrow  pits 
txtlweMt  U.S.  Highway  11  and  liitersute  10. 

^.  Oaiy  sport  fiahii^  with  hand-faeM  rod 
und  reel  or  iund-held  rod  and  line  is 


permktad.  Gait  afarinp  Biay  be  takao  with 
cast  aata  •  fast  ia  diaraatar  or  la 
and  ctahs  caa  bo  talBsa  («p  to  tOO  ( 
person)  with  wire  Mets  up  to  20  inciws  in 
dianiKar.  AU  fiahii«.  crabbii^  and 
crawfishing  aqMipiaaoi  moat  ba  artaadtid  at 
alitifliaB. 

4.  The  use  of  trotlines,  liroblinas,  slat  Inpa. 
gar  sets,  nets  oralligator  lines  is  prohibited 
on  the  refuge. 

5.  Only  outboard  motors  25  horsepower  or 
less  are  permitted  in  waterways  inside  the 
hurrieane  protectkwi  levee. 

6.  Airfaoats,  aircraft,  motorized  pirogues 
and  go-de«ils  aie  prohibited  in  n^aps  waters. 


Cataboda  Nalteaal  WiUUCi 


B.  Upland  Game  Hunting.  Hunting  ef 
raccoon,  Kjuirfel  and  lauuit  is  panaHfad  on 
designaiad  anas  of  the  laiuga  subiact  to  the 
fbllowiag Goaditioa:  Pannits  are  iw|uirad. 


D'Aiboona  NatMoal  WiUUit  Rali^ 

«         ■        •        •        • 

CBigGmiaeHamtii^'*' 

1.  Eithar-ssx  deer  hunting  with  firaanaa  is 
permitted  for  two  consecutive  days  tMgiaaiag 
with  tlie  second  either  aan  aaaaoa  ia  Uaioa 
Pari<ih  and  two  nonaeniti^^  days  hnglBMliig 
with  the  tbicd  aitbar-aax  aaaaon. 


Delta  NaHonal  WiUhfe  Refuga 

•         •         •         •         • 

D  Sport  Fishing.  *  " 

1 .  Barroatinnal  fishing  aid  crabbing  are 
permitted  oaly  from  suariaa  to  sunaaC 

2.  Tba  uaa  of  trothat .  liaiWiiwa.  slat  traps, 
gar  sets,  nets  or  alUgabir  lines  is  prohibilod. 


Upper  Onaddta  National  WiMlin  Kefiige 

C.  Big  Came  Hunting.  *  *  * 

1 .  Either-sex  deer  hunting  with  firearms  is 
permitted  for  rwo  consecutive  days  beginning 
with  the  second  either-sex  season  in  Union 
Parish  and  tvfo  consecutive  days  begiiuiing 
with  tlia  third  either-sex  season. 
•  •         •         «  • 

13.  Section  32.40  Massachusetts  is 
amended  by  revising  paragraph  C  of 
Parker  River  National  Wildlife  Rahtga  to 
read  as  follows: 

$32.40    Massachusetts. 


Parkar  River  NatioiHl  Wildlife 

•  •         •         •         • 

C.  Big  Cofiff  Hiwiinfi  Hunting  of  deer  is 
penaittod  on  designated  areas  of  the  reKige 
sub^ad  to  the  faUowiag  conditions:  Huntiiig 
will  be  oonductad  in  cooipiiance  with  a 
refuge  issued  penait  and  Stale  hunting 
regulations,  aa  applicablai 

•  •         •        •        • 

14.  Section  32.41  Michigan  is 
amended  by  adding  the  alphabetical 
listif^  of  Kirtlaad's  Warbler  WikUife 
Management  Aree  to  read  as  fiallows: 


$32.41 


IUrtlaad%Wi 
Area 

A.  Hunting  ofMiffotoryGame  Birds. 
Hunting  is  pursuant  to  State  regulation. 

B.  Upkmd  Game  Hunting.  Hunting  is 
pursuant  to  State  ngulation. 

C.  Big  Game  Hunting.  Hunting  is  pursuaol 
to  State  regulation. 

D.  Sport  Fishily  (Feaerved.J 

1 5.  Sactiao  32.42  Mnnesata  is 
ameivied  by  adding  the  alphabetical 
listing  of  Fergus  Falls  Wetland 
Management  District:  by  revising 
paragraph  B.  of  Minnesota  Valley 
National  Wildlife  Refuge;  and  by  adding 
the  alphabetical  listing  of  the  Morris 
Wetland  Management  District  to  read  as 
follows: 

132.42    MInnasota. 


Fergus  Falls  Wedaod  Management  District 


A.  Hunting  Ojh^gfotofyC<une  Birds. 
Hunting  of  migiaAoiy  game  birds  is  permitted 
throughout  the  district  except  that  no 
hunting  is  permitted  on  the Townsend. 
Headquarters,  or  Mavis  Waterfowl 
Production  Areas  in  Otter  Tail  County. 

B.  Upland  Game  Huntitig.  Upland  game 
hunting  is  permitted  throughout  the  district 
except  that  no  hunting  is  permitted  on  the 
Town  send.  Headquarters,  or  ftrlavis 
Waterfowl  Production  Arsas  in  Otter  Tail 
County. 

C.  Big  Game  Hunting.  Big  game  hunting  is 
permitted  throughout  the  district  except  that 
no  hunting  is  permittad  on  the  Townaeod. 
headquarters,  or  Mavis  Waterfowl  Production 
Areas  in  Otter  Tail  County. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
throughout  the  district  aaoapt  that  ito  fishing 
is  permitted  on  the  Townsend.  Headquarters, 

'or  Mavis  Waterfowl  Prodtxrtion  Areas  in 
Otter  Tail  County. 

MinnesoU  Valley  National  Wildlife  Rafti^e 

•         •         •         •         • 

0.  Upland  Come  Hunting.  Hunting  of 

pheasant,  grey  and  fox  squirrel,  cottontail 
rabbit,  and  turkey  is  permitted  on  designated 
areas  of  the  refuge  sub)ecl  to  the  following 
conditions: 

1 .  Permits  may  be  required. 

2  Only  shotgiins  and  bows  and  anows  are 
permitted. 


Morris  Wallani 


Diatrid 


A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
throughout  the  district  except  that  no 
hunting  is  permitted  on  designated  portions 
of  the  Eidwards-Ung  Lake  Waterfowl 
Production  Area  in  Stevens  County. 

B.  Upland  Game  Hunting.  Upland  game 
hunting  is  permitted  throughout  the  district 
except  that  no  hunting  is  permitted  on 
designated  portions  of  the  Edwards-Long 
Lake  Waterfowl  Production  Area  in  Stevens 
Countv. 


C  Big  Game  Hunting.  Big  game  hunting  is 
permiUed  throughout  the  district  except  that 
DO  hunting  is  permitted  on  designated 
portions  of  the  Edwards-lxmg  Lake 
Waterfowl  Production  Area  in  Stevens 
County. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
throughout  the  district  except  that  no  fishing 
is  perraitied  on  designated  portions  of  the 
Edwards-Long  Lake  Waterfowl  Production 
Area  in  Stevens  County. 

16.  Section  32.43  Mississippi  is 
amended  by  revising  paragraphs  A..  B., 
C.  D.4..  D.5..  D.6.,  and  adding 
paragraph  D.7  to  Noxubee  National 
Wildlife  Refuge  to  read  as  follows: 

$32.43    Mississippi. 

•  •        *        »        » 

NoxulMe  National  Wildlife  Refiige 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  waterfowl,  coots,  and  woodcock 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  fothMving  condition:  Permits 
are  required  except  for  woodcock. 

B.  Upland  Game  Hunting.  Hunting  of 
quail,  squirrel,  rabbit,  beaver,  raccoon  and 
opossum  is  permitted  on  designated  areas  of 
the  rehige  subiect  to  the  folkm-tng 
cooditioas: 

1.  Only  shotguns  with  shot  size  no  laiger 
than  #4  aad  rifles  larger  than  .22  standard 
caliber  are  permitted. 

2.  Only  non-toxic  shot  is  permitted  in 
greentree  reservoirs. 

3.  Squirrel  and  rabbit  dogs  are  permitted 
after  the  last  day  of  the  refuge  deer  hunt. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  and  turkey  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
follovmig  condition:  Permits  are  required 
except  lor  turkey. 

D.  Sport  Fishing.  •  •  • 

•  .*»•• 

4  All  trotline  material  must  be  cotton 
twine.  Each  trotline  must  have  floats  attached 
at  each  end  with  the  name  and  address  of  the 
owner.  One  trotline  per  person  and  no  more 
than  two  trotHnes  per  boat  Trotlines  must  be 
tended  every  24  hotirs  aad  removed  when 
not  in  use. 

5.  lug  fishing  is  permitted.  Each  jug  must 
have  the  name  and  address  of  the  owner 
attached  and  jugs  must  be  removed  after  48 
hours. 

6.  The  length  limit  for  largemouth  bass 
taken  from  Bluff  and  Loakfbma  lakes  is  14 
inches.  Largemouth  bass  less  than  14  inches 
must  be  immediately  released  unharmed. 

7.  Boats  ate  restricted  to  a  ao-«rake,  idte 
speed  only  on  all  refuge  waters.  Boats  are  not 
permitted  in  spillways. 


North  PUtte  National  Wildlife  Kafiige 

A.  Hunting  ofMigmtory  Game  Birds. 
(Reserved.] 

B.  Upland  Game  Hunting.  (Reserved.! 

C.  Big  Game  Hunting.  (Reserved.) 

D.  Sport  Fishing.  Designated  areas  of  the 
refuge  are  open  to  sport  fishing  in  accordance 
with  State  fisiiing  regulations. 

•         •         •         •         • 

la  Section  32.49  New  Jersey  is 
amended  by  adding  paragraph  C.5.  to 
Supawna  Meadows  National  Wildlife 
Refuge  to  read  as  follows: 

$32.40    New  Jersey. 


Sapawna 


National  MTiMlife  Rafqp; 


17.  Section  32.46  Nebraska  is 
amended  by  adding  the  alphabetical 
listing  of  North  Platte  National  Wildlife 
Refuge  to  read  as  follows: 

$32.46    Nebraska. 


C.  Big  Came  Hunting.  *  *  * 

*  •        •        •        • 

5.  Single  projectile  ammunition  may  only 
be  used  whan  hunting  from  a  stand  elevated 
at  least  six  feel  above  ground  fevel  and  only 
in  shotguns  equipped  with  adjustable  sighu 
or  a  scope. 

•  •         •         »         • 

19.  Section  32.52  North  Carolina  is 
amended  by  revising  the  introductory 
language  of  paragraph  A.  and  adding 
new  paragraph  A.4.  to  Cedar  Island 
National  Wildlife  Refuge;  by  levisiiig 
paragraph  D.3.  of  Mattamuskeet 
National  Wildlife  Refuge;  and  by 
revising  the  introductory  language  of 
paragraph  A.  and  adding  new  paragraph 
A.4.  to  Swanquarter  National  Wildlife 
Refuge  to  read  as  follows: 

$32.52    North  Carolina. 

•  •         •         •         • 

Cedar  island  National  Wildlife  Uett^ 
A.  Hunting  of  Migratory  Game  Birds, 
Hunting  of  ducks  wd  coots  is  permitted  on 
desi^ated  areas  of  the  refuge  subject  to  the 
following  conditions: 

*  •  •  •  • 

4.  Ducks  and  coots  may  be  taken  only 
during  the  State  waterfowl  seasons  occurring 
during  November,  December  and  January. 


Mattamuskeet  National  Wildlife  Refa^ 

•  »         •         •         » 

D.  Sport  Fishing.  •  •  • 

•  •         •         •         * 

3.  Herring  (alewife)  dipping  is  permitted 
from  March  1  to  May  15  only  from  ^/z  hour 
before  suiu-ise  to  */^  hour  after  sunset  or  as 
posted. 


Swanquarter  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  ducks  and  coots  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 


4.  Ducks  end  cooUm^r  be  taken  only 
during  the  State  waterfowl  seasons  occunii^ 
during  November.  December  and  {aouary. 

•         •         •         •         • 

20.  Section  32.53  North  Dakota  is 
amended  by  adding  the  alphabetical 
listing  of  Lake  Ilo  National  Wildh*fe 
Rehige  to  read  as  follows: 

$32.53    North  Dakota. 


Lake  Oo  Nationci  WihUife  Refnge 

A.  Hunting  ofMigmtory  Come  Birds. 
IReserved.1 

B.  Upland  Game  Hunting.  (Reservedl 

C.  Big  Game  Hunting.  |Iteserved.| 

D.  Sport  Fishing.  Designated  areas  of  the 
refuge  are  open  to  sport  fishing  in  accordance 
with  State  regulations. 

•         *         *         *         • 

21.  Section  32.55  Oklahoma  is 
amended  by  revising  paragraph  D.2.  of 
Tishomingo  National  Wildhfe  Refuge 
and  by  revising  paragraph  C  of  Wichita 
Mountains  National  Wildlife  Refiige  to 
read  as  follows: 

$32.55    Oklahoma.' 


Tishomingo  National  WiMlife  Refuge 

•  »  •  •  • 

D.  Sport  Fishily.  •  •  • 

2.  The  use  of  trotlines  and  other  set  tackle 
is  permitted  only  ia  the  Cumberland  Pod 
and  between  the  natural  banks  of  tiw  Washita 
River,  except  that  the  set  teckle  used  in  the 
Cumberland  Pool  must  be  attached  to 
anchored  floats  and  may  not  be  attached  to 
sticks,  poles,  trees,  or  other  fixed  objects. 

WichiU  Monntains  National  WiMlife  Refiigt 

•  *         •         •         » 

C.  Big  Game  Hunting.  Hunting  of  elk  and 
white-tailed  deer  is  permitted  on  designated 
areas  subject  to  the  following  condition: 
Permits  and  pMyment  of  a  fee  is  required. 

•  •         •         •         » 

22.  Section  32.56  Oregon  is  amended 
by  revising  paragraph  Oil.  of  Upper 
Klamath  National  Wildlife  Refuge  to 
read  as  follows: 

$32.56    Dragon. 


Upper  Klamath  National  Wildlife  Refage 

•  •         •         •         • 

D.  Sport  Fishing.  •  •  • 

1.  Fishing  is  permitted  in  Pelican  Bay, 
Recreation  Creek.  Crystal  Creek,  Odessa 
Creek.  Pelican  Cut  and  that  portion  of  Upper 
Klamath  Lake  located  on  the  east  side  of  the 
refuge. 

*  »         •         •         • 

23.  Section  32.57  Pennsylvania  is 
amended  by  adding  paragraph  B.4.  to 
Erie  National  Wildlife  Refuge  to  read  as 
follows: 
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f  32.57    PwMieytvanl*. 


Erto  NaUonal  WildUfc  R«Aig0 

B.  Upland  Came  Hunting.  •  •  * 

4.  Pheasant  hunting  is  not  pennitted  on  the 
Sugar  Lake  Division. 


24.  Section  32.60  South  Carolina  is 
amended  by  revising  paragraphs  B.  and 
C.  of  Cape  Remain  National  Wildlife 
Refuge;  and  by  revising  paragraphs  A. 
and  D.2.  of  Santee  National  Wildhfe 
Refuge  to  read  as  follows: 

132.60   South  CaroNna. 


Cap*  Romain  National  Wildlife  Refuge 

B.  Upland  Came  Hunting.  Hunting  of 
squirrel  and  raccoon  is  pennitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Peimits  are  required. 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  pennitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 


Santee  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Came  Birds. 
Hunting  of  mourning  doves,  ducks,  and  coots 
is  permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
are  required 

D.  Sport  Fiihing.  •  *  • 


2.  Pishing  is  permitted  in  Cantey  Bay. 
Black  Bottom.  Savannah  Branch  and  refuge 
ponds  and  impoundments  from  March  1 
through  October  31. 


25.  Section  32.62  Tennessee  is 
amended  by  revising  paragraph  D.  of 
Lower  Hatchee  National  Wildlife  Refuge 
to  read  as  follows: 


132.62    T( 


Lower  Hatchac  National  WUdlife  Refuge 

D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  are  required. 

26.  Section  32.63  Texas  is  amended 
by  revising  paragraph  C9.  of  Aransas 
National  Wildlife  Refuge  to  read  as 
follows: 


132.63    Texas. 


Aransas  National  Wildlife  Refuge 

C.  Big  Came  Hunting.  •  •  • 

9.  Firearm  hunters  must  wear  a  total  of  400 
square-inches  of  hunter  orange  including  144 
square-inches  visible  in  front  and  144  square- 
inches  visible  in  rear.  Some  hunter  orange 
must  appear  on  head  gear. 

27.  Section  32.67  Washington  is 
amended  by  removing  paragraph  A.I., 
redesignating  paragraphs  A.2.  and  A. 3. 
as  A.l.  and  A. 2..  respectively,  by 
revising  redesignated  paragraph  A.l., 
revising  introductory  language  of 
paragraph  B.,  revising  paragraphs  B.l. 
and  D.2.,  removing  paragraph  D.3.  and 
redesignating  paragraph  D.4.  as 
paragraph  D.3.  to  Columbia  National 
Wildlife  Refuge;  by  revising  paragraph 
D.  of  JuUa  Butler  Hansen  Rehige  for  the 
Columbian  White- tailed  Deer;  by 
revising  paragraphs  C.  and  D.  of  Little 
Pend  Oreille  National  Wildlife  Refuge; 
and  by  revising  paragraph  A.l.  of 
Toppenish  National  Wildlife  Refuge  to 
read  as  follows: 

132.67    Waahlngton. 


Columbia  National  WUdlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  '  '  ' 
1.  In  Marsh  IJnit  1.  hunting  is  permitted 

only  on  Wednesdays,  Saturdays  and 
Sundays. 

B.  Upland  Came  Hunting.  Hunting  of 
pheasant,  quail,  and  partridge  is  permitted  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunting  of  upland  game  birds  is 
permitted  only  during  State  seasons  that  run 
concurrently  with  the  State  waterfowl 
season. 

•  •         •         •         • 

D.  Sport  Fishing.  •  •  • 

2.  Motorized  boats  and  nonmotorized  boats 
are  permitted  on  all  other  refuge  waters  open 
to  fishing. 

•  •         •        •        • 

Julia  Butler  Hansen  Befugp  foi  the  Columbian 
White-tailed  Deer 


D.  Sport  Fishing.  Fishing  is  permitted  on 
designated  areas  of  the  re^e 


Little  Pend  Oreille  NaHonal  Wildlife  Refine 


C.  Big  Came  Hunting.  Hunting  of  big  game 
is  permitted  on  designated  areas  of  the 
renige. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
on  designated  areas  of  the  refuge. 


Toppenish  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds.  •  •  • 
1.  In  the  designated  blind  areas,  bunting  is 

permitted  only  within  50  feet  of  designated 

blind  sites  except  when  shooting  to  retrieve 

crippled  birds. 

•         •         •         *         • 

28.  Section  32.70  Wyoming  is 
amended  by  revising  paragraph  B.  of 
Seedskadee  National  WildUfe  Refuge  to 
read  as  follows: 

132.70    Wyoming. 


Seedskadee  National  Wildlife  Refiiga 

***** 

B.  Upland  Game  Hunting.  Designated  areas 
of  the  refuge  are  open  to  upland  game 
hunting. 

•  •         •         •         • 

29.  Section  32.71  Pacific  Islands 
Territory  is  amended  by  revising  the 
introductory  language  of  paragraph  D., 
revising  paragraph  D.2.,  and  adding  new 
paragraphs  D.4.,  0.5.  and  D.6.  to 
Johnston  Atoll  National  Wildlife  Refuge 
to  read  as  follows: 

f  32.71    Pacific  Wanda  Territory. 

•  •        •        •        • 

Johnston  AtoU  National  Wildlife  Refiige 

•  •         •         •         • 

D.  Sport  Fis/iing.  Fishing,  lobstering,  and 
shell  collecting  are  permitted  on  designated 
areas  of  the  refuge  subject  to  the  foll<>wing 
conditions: 

•  •  »         •         • 

2.  The  use  of  traps  or  nets,  except  throw 
nets,  is  prohibited. 

***** 

4.  The  collecting  or  taking  of  all  forms  of 
live  or  dead  coral  is  prohibited. 

5.  rhe  export  of  coral  by  any  means  will 
be  prohibited  after  September  11, 1994. 

6.  It  is  prohibited  to  export  any  fish  or 
invenebrates  except  for  the  following: 
memben;  of  the  tuna  fish  family  known  as 
Scombndae,  dolphin  fish  family  known  as 
Coryphaenidae.  and  sailftsh  family  known  as 
Istiophoridae 

Dated:  October  15,  1994 
George  T.  Frampton.  |r.. 
Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

IFR  Doc  94-27292  Piled  11-2-94.  8:45  dii)| 
■iiLMO  ooof  4»ie-a».» 


Thursday 
November  3,  1994 


Part  IV 

Department  of  the 
Interior    

Fish  and  WiMlife  Service 


50  CFR  Part  32 

List  of  Open  Areas  for  Hunting  in  North 
Dakote;  AddRion  of  Rode  l.ake  National 
WUdlKe  Refuge;^  Final  Rule 


UMI 


55190 


Federal  Register  /  Vol.  59.  No.  212  /  Thunday,  November  3.  1994  /  Rules  and  Regulations 


Federal  RegisterrVol.  59.  No.  212  /  Thursday,  November  3.  1994  /  Rules  and  Regulations    55191 


DEPARTMENT  OF  THE  INTERIOR 

Fi«h  and  Wildlife  Service 

50CFRPart32 
RIN  101»-A060 

Addition  of  Rock  Laite  National  Wildlife 
Refuge  to  the  List  of  Open  Areas  for 
Hunting  In  Nortti  Oaliota 

AGENCY:  Fish  and  WildUfe  Service. 

Interior. 

ACTKM:  Final  rule. 

summary:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  adds  Rock  Lake 
National  Wildlife  Refuge  to  the  list  of 
areas  open  for  big  game  hunting  in 
North  Dakota  along  with  pertinent 
refuge-specific  regulations  for  such 
activity.  The  Service  has  determined 
that  such  use  will  be  compatible  with 
the  purposes  for  which  the  refuge  was 
established.  The  Service  has  further 
determined  that  this  action  is  in 
accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  wildlife 
management,  and  is  otherwise  in  the 
public  interest  by  providing  additional 
recreational  opportunities  of  a 
renewable  natural  resource. 
EFFECTIVE  DATE:  The  effective  date  of 
this  rule  is  December  5,  1994. 
ADDRESSES:  Assistant  Director — Refuges 
and  WildUfe.  U.S.  Fish  and  Wildlife 
Service.  1849  C  Street,  N\V..  MS  670 
ARLSQ.  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L.  Brown,  Esq.,  at  the  address 
above:  Telephone:  703-358-1744. 
SUPPlfMENTARY  INFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sp>ort  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary]  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  also  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildUfe  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  Rock  Lake  National 
Wildlife  Refuge  to  deer  hunting.  The 
hunt  will  be  in  accordance  with  State 
regulations  pertaining  to  archery  and 
firearms  deer  hunting,  and  as  illustrated 
in  the  North  Dakota  Hunting  Guide 
(1993). 

A  proposed  rule  was  published  in  the 
Federal  Register  on  July  15. 1994  (59  FR 


36348)  and  public  comments  were 
sohdted.  No  comments  Mrere  received. 

Statutory  Authority 

The  National  WildUfe  Refuge  System 
Administration  Act  of  1966,  as  amended 
(NWRSAA)  (16  U.S.C.  668dd).  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  pubUc  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  WildUfiB  Refuge 
System  (Refuge  System)  for  any 
purpose,  including  but  not  limited  to 
hunting,  fishing,  pubUc  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  System 
on  behalf  of  the  Secretary.  The  RRA 
gives  the  Secretary  additional  authority 
to  administer  refuge  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  estabUshed.  In  addition, 
prior  to  opening  refuges  to  h\mting  or 
fishing  under  this  Act,  the  Secretary  is 
required  to  determine  that  funds  are 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

Opening  Package 

In  preparation  for  this  opening,  the 
refuge  unit  has  included  in  its 
"openings  package"  for  Regional  review 
and  approval  from  the  Washington 
Office  the  following  documents:  a 
hunting/fishing  plan;  an  environmental 
assessment;  a  Finding  of  No  Significant 
Impact  (FONSI);  a  Section  7  evaluation 
or  statement,  pursuant  to  the 
Endangered  Species  Act.  that  these 
openings  are  not  likely  to  adversely 
affect  a  listed  species  or  critical  habitat; 
and  a  letter  of  concurrence  from  the 
affected  States.  From  a  review  of  the 
totaUty  of  these  documents,  the 
Secretary  has  determined  that  the 
opening  of  the  Rock  Lake  National 
Wildlife  Refuge  to  deer  hunting  is 
compatible  with  the  principles  of  sound 
wildlife  management  and  will  otherwise 
be  in  the  pubUc  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA.  the  Secretary  has  also 
determined  that  this  opening  for  deer 
hunting  is  compatible  and  consistent 
with  the  primary  purposes  for  which  the 
refuge  was  established,  and  that  funds 
are  available  to  administer  the 

Erograms.  A  brief  description  of  the 
unting  program  is  as  follows: 


Rock  Lake  National  WUdlife  Refuge 

Rock  Lake  National  WildUfe  Refuge 
(NWR)  is  a  5,587  acre  easement  refuge 
located  in  Towner  County,  North 
Dakota.  The  refuge  was  estabUshed  in 
1939  by  an  Executive  Order  as  a  refuge 
and  breeding  ground  for  migratory  birds 
and  other  wildUfe.  The  refuge  is 
administered  by  the  Service's  Devils 
Lake  Wetland  Management  District, 
located  in  Devils  Lake,  North  Dakota. 
Rock  Lake  NWR  occupies  lands  that 
were  formed  by  glacial  activity  several 
milUon  years  ago.  The  glacial  driit 
moraine  numing  through  North  Dakota 
is  characterized  by  rolling  grasslands 
interspersed  with  small  closed  basins. 
Devils  Lake  is  typical  of  this  area. 
Principal  wildUfe  found  on  Rock  Lake 
NWR  includes  geese,  ducks,  varioiis 
non-game  bird  species,  white-tailed 
deer,  muskrat.  mink  and  fox.  Bald 
eagles,  whooping  cranes,  and  peregrine 
falcons  use  the  area  on  an  occasional 
basis. 

Since  hunting  has  been  prohibited  on 
Rock  Lake  NWR.  deer  from  the 
surrounding  area  are  drawn  to  the 
refuge  during  the  State  firearms  deer 
season.  Unfortunately,  following  the 
close  of  the  deer  season  they  do  not 
return  to  the  areas  from  which  they 
came  until  the  following  spring. 
Heightened  winter  deer  concentrations 
are  destructive  to  refuge  habitat  and 
lead  to  serious  depredation  problems  on 
neighboring  private  lands,  particularly 
during  severe  winters.  This  refuge  is  the 
only  large  closed-to-hunting  area  for 
many  miles. 

The  primary  objective  of  this  hunt  is 
to  reduce  the  degradation  of  habitat 
used  by  nesting  waterfowl  and  other 
wildlife,  migratory  wildUfe,  rare  and 
endangered  wildUfe,  and  native 
(resident)  wildUfe.  The  himt  will  also 
reduce  depredation  problems  on 
privately  owned  land,  redistribute  deer, 
improve  the  health  of  the  herd,  reduce 
the  risk  of  deer/vehicle  colUsions,  and 
provide  recreational  opportunities.  A 
designated  area  of  the  refuge  will  be 
opened  to  deer  hunting  only  during  the 
State  firearms  deer  season  and  archery 
bunting  will  be  open  from  the  oi>ening 
of  the  firearms  season  until  the  close  of 
the  State  archery  season.  All  state 
regulations  pertaining  to  archery  and 
firearms  deer  himting  wiU  apply.  Deer 
hunting  will  be  monitored  by  refuge 
officers  and  State  game  wardens.  Hunter 
numbers,  number  of  deer  taken,  and 
refuge  deer  populations  will  be 
monitored.  The  refuge  wiU  be  oi>en  to 
all  holders  of  a  North  Dakota  2E  deer 
htmting  permit  and  all  those  with  a 
valid  North  Dakota  deer  archery  permit. 
The  Service  projects  that  100-150  deer 


hunting  visits  will  occiu-  each  year.  If 
excessive  harvest  or  winter  mortaUty 
problems  are  evident,  alternative 
management  would  be  proposed. 

Opening  the  refuge  to  the  himting  of 
deer  has  been  found  to  be  compatible  in 
a  separate  compatibiUty  determination. 
This  determination  noted  also  that  most 
migratory  birds  will  have  migrated 
south  prior  to  the  opening  of  the  State 
deer  hunting  season.  A  Section  7 
evaluation  pursuaflt  to  the  Endangered 
Species  Act  was  conducted  and  it  was 
determined  that  the  hunt  is  not  likely  to 
adversely  affect  any  FederaUy  listed  or 
proposed  for  Usting  threatened  or 
endangered  species  or  their  critical 
habitats.  Pursuant  to  the  National 
Environmental  PoUcy  Act  (NEPA),  an 
environmental  assessment  was  made 
.and  a  Finding  of  No  Significant  Impact 
(FONSI)  was  made  regarding  the  hunt. 
All  neighbors  and  farm  operators  in  the 
local  area  were  contacted  about  the  hunt 
and  they  concurred  with  the  proposed 
hunt.  The  environmental  assessment 
was  prepared  by  the  Devils  Lake 
Wetland  Management  district  and 
Wetland  Habitat  Office,  Bismarck,  North 
Dakota,  and  with  the  assistance  of  the 
North  Dakota  Game  and  Fish 
Department.  As  the  deer  hunt  will  be 
monitored  cooperatively  by  refuge 
personnel  and  State  game  wardens,  no 
special  funding  will  be  required  to 
monitor  and  control  the  himt.  Refuge 
monitoring  would  be  a  collateral  duty  of 
certain  refuge  personnel.  No  special 
refuge  permits  will  be  required. 
Therefore,  the  Service  has  determined 
that  there  would  be  sufficient  funds  to 
administer  the  proposed  hunt  pursuant 
to  the  requirements  of  the  Refuge 
Recreation  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  foimd  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 


were  estabUshed.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  pubUc  reporting  burden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
aspect  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  WildUfe  Service,  1849  C  Street, 
NW,  MS  224  ARLSQ,  Washington,  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014),  Washington.  DC 
20503. 

Economic  Effect 

This  rulemaking  was  not  subject  to 
Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
FlexibiUty  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This  rule 
would  have  minimal  effect  on  such 
entities. 

Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  PoUcy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  an  environmental 
assessment  has  been  prepared  for  this 
opening.  Based  upon  the  Environmental 
Assessments,  the  Service  issued  a 
Finding  of  No  Significant  Impact  with 
respect  to  the  opening.  A  Section  7 
evaluation  was  prepsured  pursuant  to  the 
Endangered  Species  Act  with  a  finding 


that  no  adverse  impact  would  occur  to 
any  identified  threatened  or  endangered 
spedes. 

Primary  Author 

Duncan  L.  Brown,  Esq.,  Division  of 
Refuges,  U.S.  Fish  and  WildUfe  Service, 
Washington,  DC,  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subiects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements,  WildUfe, 
WildUfe  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  ofFedeml 
Regulations  is  amended  as  set  forth 
below: 

PART  32— [AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follo\ys: 

Authority:  5  U.S.C.  301;  16  U.S.C  460k. 
664,  668dd.  and  715i. 

§32.7   [Amended] 

2.  Section  32.7  List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
listing  of  "Rock  Lake  National  WildUfe 
Refuge"  under  the  state  of  North  Dakota. 

3.  Section  32.53  North  Dakota  is 
amended  by  adding  the  alphabetical 
Usting  of  Rock  Lake  National  Wildlife 
Refuge  to  read  as  follows: 

§32.53    Nortti  Dakota. 

•  •        •        •        * 

Rock  Lake  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved! 

B.  Upland  Came  Hunting.  (Reserved.) 

C.  Big  Game  Hunting.  The  refuge  is  open 
to  the  hunting  of  deer  oaly  during  the  State 
firearms  deer  season.  Archery  hunting  is 
open  from  the  opening  of  the  firearms  season 
until  the  close  of  the  State  archery  season. 
All  State  regulations  pertaining  to  archery 
and  firearms  deer  hunting  apply. 

D.  Sport  Fishing.  (Reserved.) 

*  •         •         *         • 

Dated:  October  15, 1994. 

George  T.  Frampton,  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  94-27285  Filed  11-2-94;  8:45  am) 
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DEPARTMENT  OF  THE  ItfTERlOR 

Fish  and  Wildlife  Service 

50  CFR  Part  32 
RIN  1O10-V^CS8 

Addition  ol  Two  National  Wildlife 
Refugee  to  ttie  List  of  Open  Arees  for 
Hunting  and  Pertinent  Refuge-Speciflc 
Regulations 

AQENCY:  Fish  and  WildUfe  Service. 

Interior. 

action:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  (Service)  adds  two  national 
wildlife  refuges  (NWR(s))  to  the  list  of 
areas  open  for  migratory  game  bird 
hunting,  upland  game  hunting,  and/or 
big  game  hunting  and  pertinent  refuge- 
specific  regulations  for  those  activities. 
The  Service  has  determined  that  such 
uses  will  be  compatible  with  and,  in 
some  cases,  enhance  the  purposes  for 
which  each  refuge  was  established.  The 
Service  has  further  determined  that  this 
action  is  in  accordance  with  the 
provisions  of  all  applicable  laws,  is 
consistent  with  principles  of  sound 
wildlife  management,  and  is  otherwise 
in  the  public  interest  by  providing 
additional  recreational  opportunities  of 
a  renewable  natural  resource. 
EFFECTIVE  DATE:  The  effective  date  of 
this  Final  Rule  is  December  5. 1994. 
ADDRESSES:  Assistant  Director — Refuges 
and  Wildlife.  U.S.  Fish  and  Wildlife 
Service,  1849  C  Street,  NW,  MS  670 
ARLSQ,  Washington.  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Duncan  L  Brown,  Esq..  at  the  address 
above;  Telephone:  703-358-1744. 
SUPPLEMENTARY  MFORMATION:  National 
wildlife  refuges  are  generally  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secntary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established,  and 
that  funds  are  available  for 
development,  operation,  and 
maintenance  of  a  hunting  or  fishing 
program.  The  action  must  alsu  be  in 
accordance  with  provisions  of  all  laws 
applicable  to  the  areas,  must  be 
consistent  with  the  principles  of  sound 
wildlife  management,  and  must 
otherwise  be  in  the  public  interest.  This 
rulemaking  opens  two  refuges  to 
hunting.  The  hunting  programs 
included  in  this  openings  document 
have  refuge-specinc  hunting  regulations 
which  are  included  in  this  rulemaking. 
A  proposed  rule  was  pubhshed  in  the 
Federal  Register  on  July  15,  1994  (59  FR 


36342)  aad  coaunenls  from  the  public 
oaie  solicited,  ^4o  comments  were 
lecafved.  However,  the  proposed  rale 
indicated  that  big  game  huntiBkat 
Columbia  National  Wildlife  Rmgeand 
sport  hshing  at  E)elevan  National 
Wildlife  Refuge  may  be  closed.  After 
consulting  further  with  the  Regional 
Office,  a  decision  has  been  mede  to  not 
close  these  refuges  to  those  activities. 

Statutory  Authority 

The  National  WildUfe  Refuge  System 
Administration  Act  of  1966.  as  anended 
(NWRSAA)  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (RRA)  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Speciflcally,  Section  4(dMlMA) 
of  the  NWRSAA  authorizes  the 
Secretary  to  permit  the  use  of  any  areas 
within  the  National  Wildlife  Refuge 
System  (Refuge  System)  for  any 

Eurpose,  including  but  not  limited  to 
unting,  fishing,  public  recreation  and 
accommodations,  and  access,  when  he 
determines  that  such  uses  are 
compatible  with  the  purposes  for  which 
each  refuge  was  established.  The 
Service  administers  the  Refuge  Sjrstem 
on  behalf  of  the  Secretary.  The  RI^ 
gives  the  Secretary  additional  authocity 
to  administer  rcft^  areas  within  the 
Refuge  System  for  public  recreation  as 
an  appropriate  incidental  or  secondary 
use  only  to  the  extent  that  it  is 
practicable  and  not  inconsistent  with 
the  primary  purposes  for  which  the 
refuges  were  established.  In  addition, 
prior  to  opening  refuges  to  hunting  or 
fishing  under  this  Act.  the  Secretary  is 
required  to  determine  that  funds  arc 
available  for  the  development, 
operation,  and  maintenance  of  the 
permitted  forms  of  recreation. 

Openings  Packages 

In  preparation  for  these  openings,  the 
refuge  units  have  included  in  their 
"openings  pacicages"  for  Regional 
review  and  approval  from  the 
Washington  Office  the  following 
documents:  a  hunting/fishing  plan;  an 
enviroiunental  assessment;  a  Finding  of 
No  Significant  Impact  (FONSI).  or  an 
Environmental  hnpact  Statement  and 
Record  of  Decision;  a  Section  7 
evaluation  or  statement,  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  are  not  likely  to  adversely 
affect  a  listed  species  or  critical  habitat; 
a  letter  of  concurrence  trom  die  affected 
States;  and  refuge-specific  regulations, 
as  provided  herein.  From  a  review  of  the 
totality  of  these  documents,  and  for  eech 
refuge  unit  specifically,  the  Secretary 
determines  that  the  opening  <rf  the  arees 
to  hunting  are  compatible  with  the 
principles  of  sound  wildlife 


management  and  will  otherwise  be  in 
the  public  interest. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Secretary  has  also 
determined  that  these  openings  for 
hunting  are  compatible  and  consistent 
with  the  primary  purposes  for  which 
each  of  the  refuges  listed  below  was 
established,  and  that  funds  are  available 
to  administer  the  programs.  The  hunting 
programs  wili  be  generally  within  State 
and  Federal  (migratory  game  bird) 
regulatory  frameworks.  A  brief 
description  of  the  hunting  programs 
follows: 

1.  Rydell  National  Wildlife  Refuge 

The  Service  will  oi>en  Rydell  National 
Wildlife  Refuge  to  the  hunting  of  white- 
tailed  deer.  Rydell  was  established  in 
1992  to  preserve  and  enhance  important 
wildlife  habitat  in  western  Minnesota 
and  provide  a  regional  wildlife  and  fish 
management  education  center.  The 
2,120-acre  refuge  is  located  in  Grove 
Park  and  Woodside  Townships  in  Folk 
County,  just  south  of  U.S.  Highway  2 
between  the  communities  of  Mentor  and 
Erskine,  Minnesota.  The  refuge  is 
situated  in  the  Prairie  Pothole  Region  of 
western  Minnesota  between  the  flat  Red 
River  Valley  flood  plain  on  the  west  tmd 
the  rolling  hardwood  forest  and  lake 
region  on  the  east.  The  refuge  is 
administered  as  a  unit  of  the  Detroit 
Lakes  Wetland  Management  District 
(DLWMD).  The  DLWMD,  which  has  its 
headquarters  near  Detroit  Lakes. 
Minnesota,  also  currently  administers 
155  Waterfowl  Production  Areas,  322 
perpetual  wetland  easements  and  14 
Farmers'  Home  Administration  (FmHA) 
Conservation  Easements  in  the  five 
northwestern  Minnesota  counties  of 
Becker,  Clay,  Mahnomen,  Norman  and 
Polk.  Diverse  habitat  on  the  refuge 
attracts  an  impressive  variety  and 
abundance  of  wildlife.  Besides  a  large 
white-tailed  deer  population,  refuge 
habitat  is  used  by  both  dabbler  and 
diver  waterfowl  species,  moose,  mink, 
ruffed  grouse,  cormorants,  herons, 
rabbits,  raccoon,  otter,  beaver,  muskrat, 
various  hawk  and  owl  species,  and  more 
than  100  neotropical,  water  and  other 
migratory  bird  species. 

Opening  the  refuge  to  the  hunting  of 
white-tailed  deer  has  been  found  to  be 
compatible  in  a  separate  compatibility 
determination.  This  finding  was  based 
on  findings  that  (1)  hunting  is  widely 
recognized  by  wildlife  managers  as  an 
integral  part  of  a  comprehensive 
wildlife  conservation  management  plan; 
(2)  the  deer  population  of  the  refuge  and 
surrounding  area  has  become  so  large 
that  habitat  damage  and  excessive  crop 
depredation  is  occurring;  (3)  reducing 
the  deer  population  would  improve  tho 


health  and  condition  of  the  deer  herd, 
eliminate  the  damaging  eEfocts  of  over- 
population on  refuge  habitat  and  reduce 
the  depredation  damage  caused  by  deer 
on  crops  that  surround  the  refuge;  and 
(4)  deer  hunting  would  provide  wildUfe- 
oriented  recreational  oppoitimities  in  an 
area  of  Minnesota  where  hunting  and 
fishing  are  important  recreational 
activities. 

Historically,  this  area  of  Minnesota 
has  attracted  large  numbers  of  deer, 
especially  in  winter,  because  both 
prairie  aind  woodland  habitat  were 
available.  Over  the  past  25  years,  the 
previous  owner  actively  encouraged 
deer  to  use  the  area  by  planting  many 

acres  of  lure  crops,  limiting  hunting 

pressure  and  providing  a  high  degree  of 
protection  for  the  deer  herd.  Because  of 
this,  the  deer  population  has  increased 
and  been  concentrated  in  the  relatively 
small  refuge  area.  Today,  the  refuge  and 
surrounding  area  host  a  white-tailed 
deer  population  of  about  300  during  the 
spring  and  Ml  and  up  to  500  in  the 
winter.  Preliminary  surveys  indicate 
that  winter  densities  range  from  18  to  20 
deer  per  square  mile  of  the  total  land 
area  of  the  refiige  and  100  deer  per 
square  mile  of  forested  habitat  in  the  27 
square-mile  area  that  includes  and 
surroimds  the  refuge.  A  large  proportion 
of  these  deer  use  the  three  square-mile 
area  of  the  refuge  extensively 
throughout  the  year.  The  rehige  winter 
deer  population  is  estimated  at  60  to  70 
deer  per  square  mile  of  the  total  land 
area  of  the  refuge  and  more  than  200  per 
square  mile  of  forested  habitat.  Over- 
population by  deer  is  evident  by  the 
presence  of  browse  lines  in  the  refuge 
woodlands.  The  goal  of  the  hunt  is  to 
lower  the  deer  population  to  within  the 
statewide  density  range  (1-15  per 
square  mile  of  the  total  land  area  and  5- 
80  per  square  mile  of  forested  habitat). 
Field  studies  will  be  conducted  to 
monitor  habitat  conditions  and 
population  dynamics  to  determine  what 
the  appropriate  deer  population  should 
be  for  the  refuge  and  surroimding  area. 

The  Special  Permit  Area  (SPA)  will  be 
hunted  during  the  State's  4A  and  4B 
firearms  seasons.  The  SPA  covers 
approximately  2,000  acres,  excluding 
refuge  facilities  and  occupied  building 
sites.  About  1,200  acres  of  the  SPA  are 
deemed  huntable  during  a  normal 
hunting  season.  Initially,  until  the  herd 
is  reduced  and  under  control,  only 
antlerless  deer  would  be  taken.  As  many 
as  60  permits  will  be  issued  for  the  two- 
day  4A  season  and  up  to  80  permits 
would  be  issued  for  the  four-day  4B 
season.  The  maximum  hunter  density 
ivould  be  one  hunter  per  IS  acres. 
Hunter  and  Service  personnel  safety 


^  will  determine  the  actual  number  of 
permits  that  are  issued  each  season. 

A  Section  7  evaluation  pursuant  to 
the  Endangered  Species  Act  was 
conducted  for  the  hunt.  The  refuge  is  in 
the  breeding  range  of  bald  eagles.  Eagles 
also  use  the  refuge  regularly  for  fieeding; 
however,  they  will  have  migrated  south 
by  the  time  the  firearms  deer  season 
opened  in  November.  The  refuge  is  in 
the  peripheral  range  of  the  gray  wolf; 
however,  no  wolves  have  ever  been  seen 
on  the  refuge.  The  tight  controls  of  the 
hunt  will  make  the  chance  illegal  take 
of  a  gray  wolf  imlikely.  While  western 
prairie  fringed  orchids  have  been  found 
in  Polk  County,  no  populations  have 
been  identified  on  die  refuge.  Even  if 
such  a  population  were  discovered,  they 
would  be  dormant  during  the  hunting 
season.  The  proposed  action  is  not 
likely  to  adversely  affect  any  Federally 
fisted  or  proposed  for  listing  threatened 
or  endangered  species  or  their  critical 
habitats. 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  an 
environmental  assessment  was 
conducted  and  a  Finding  of  No 
Significant  Impact  (FONSI)  was  made 
regarding  the  proposed  hunt.  Detroit 
Lakes  Wetland  Management  District  and 
refuge  staff,  along  with  input  fitim  local 
Minnesota  Department  of  Natural 
Resources  representatives,  were 
primarily  responsible  for  the 
development  of  the  alternatives 
reviewed  in  making  the  FONSI 
conclusion.  Refuge  objectives  and 
Service  concerns  guided  the  process. 
Public  needs  and  expectations  were  also 
taken  into  consideration  during  the 
development  of  the  alternatives. 

The  annual  cost  of  this  hunting 
program  will  be  approximately  $3,000. 
Within  the  annual  DLWMD  budget  of 
$676,000.  the  necessary  funds  will  be 
available  for  the  development,  operation 
and  maintenance  of  this  program 
pursuant  to  the  Refuge  Recreation  Act. 

2.  Ohio  River  Islands  National  Wildlife 
Refuge 

The  Service  will  open  Ohio  River- 
Islands  National  WildUfe  Refuge  to  the 
hunting  of  migratory  game  birds,  upland 
game  hunting,  and  big  game  hunting. 
Established  in  1990,  the  refuge  became 
the  first  national  wildlife  refuge  in  West 
Virginia.  The  refuge  consists  of  9  islands 
in  the  Ohio  River.  The  acquisition 
boundary  stretches  362  river  miles  bom 
Shippingport.  Pennsylvania  to 
Manchester,  Ohio  and  includes  four 
states  (Pennsylvania,  Ohio.  West 
Virginia  and  Kentucky).  The  refuge  was 
established  under  the  authority  of  the 
Fish  and  Wildlife  Act  of  1956.  The 
refuge's  primary  purpose  is  for  the 


development,  advancement, 
management,  conservation,  and 
protection  of  fish  and  wildlifie  resources. 
This  purpose  was  further  defined  by  the 
objet^ves  stated  in  the  refuge's 
management  plan  to  include  (1)  the 
management  and  protection  of  Mrildlife 
habitat,  (2)  the  management  and 
protecticm  of  wildlife  populations,  and 
(3)  to  allow  appropriate  pubUc  uses 
including,  but  not  limitcKl  to.  hunting. 
fishing,  trapping,  wildlife  observation 
and  environmental  education. 

Twenty  species  of  waterfowl  have 
been  recorded  using  the  islands  and 
associated  riverine  habitats  of  the  Ohio 
River.  The  majority  of  these  waterfowl 
are  migratory,  using  the  river  and  island 
habitats  as  fieeding  and  resting  areas. 
More  than  5.800  individual  waterfowl 
were  observed  using  the  islands  during 
the  165  island  visits  from  Fdjruary  1992 
to  September  1993.  The  take  of 
migratory  game  birds  vrill  include 
waterfowl,  coots,  gallinules.  rails,  snipe, 
woodcock  and  mourning  dove.  Seasons 
on  the  refine  will  coincide  with  the 
appropriate  State  seasons.  The  take  of 
all  other  migratory  birds  will  be 
prohibited.  The  migratory  game  bird 
hunting  program  will  currently 
encompass  7  islands  and  429  acres. 
Aside  frt>m  woodcock  hunting,  all 
migratory  game  bird  hunting  will,  in 
reality,  occur  only  on  the  shoreline 
perimeter  of  the  islands,  which 
constitutes  approximately  80  acres  (15% 
of  the  current  refuge  acreage). 

Cottontail  rabbits  and  fox  squirrels  are 
present  on  the  Ohio  River  islands,  with 
current  numbers  variable  depending  on 
specific  islands  and  their  habitats.  Much 
of  the  island  habitats  have  succeeded 
beyond  the  early  to  late  oldfield  habitats 
preferred  by  cottontail  rabbits,  and  food 
available  for  fox  squirrels  is  Umited 
mostly  to  soft  mast  However,  it  is  felt 
that  these  species  are  present  in 
huntable  populations.  The  refuge  season 
for  these  species  will  coincide  with  the 
appropriate  State  seasons.  Method  of 
take  will  be  restricted  to  shotgun  only 
for  safety  reasons.  The  take  of  all  other 
upland  game,  including  turkey,  grouse, 
pheasant,  and  quail,  will  be  prohibited. 

White-tailed  deer  are  fotwd  in  varying 
numbers  on  the  Ohio  River  Islands.  The 
size  and  habitat  conditions  on  each 
island  are  different  and  deer  utiUzation 
reflects  this.  Deer  move  freely  from  the 
mainland  to  the  islands,  depending  on 
surrounding  public  use  pressures, 
season,  eta,  tying  island  deer  densities 
(o  surroundii^  deer  populations.  Deer 
hunting  on  the  refuge  will  follow 
applicable  State  regulation.  Method  of 
take  will  be  restricted  to  archery  only 
for  safety  reasons  and  season  lengths 
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will  correspond  to  State  archery  deer 
seasons. 

A  separate  ccmpatibilitv 
determination  was  made  for  the  hunt 

Erogram.  and  the  program  was  found  to 
e  compatible.  The  hunt  program  must 
be  monitored  and  adjusteid  as  necessary 
to  reduce  or  eliminate  adverse  impacts 
to  the  refuge  resources  and  refuge 
operations. 

A  Section  7  evaluation  pursuant  to 
the  Endangered  Species  Act  was 
conducted  for  the  hunts.  The  listed 
species  considered  in  this  evaluation  are 
pink  mucket  pearly  mussel,  fanshell 
mussel,  bald  eagle  and  peregrine  falcon. 
The  pink  mucket  pearly  mussel  and 
fanshell  mussel  occur  on  sand  and 
gravel  substrate  found  on  the  river 
bottom.  Hunting  on  the  island  terrestrial 
habitats  and  from  boats  around  the 
island  perimeters  will  not  impact  these 
mussels  or  freshwater  mussel  habitat. 
Areas  having  concentrated  eagle  use 
will  be  zoned  to  prohibit  hunting.  The 
peregrine  falcon  is  a  rare  visitor  to  the 
Ohio  River  Valley,  and  hunting  activity 
is  not  expected  to  have  any  impact  on 
this  species.  Accordingly,  it  was 
concluded  that  the  hunts  are  not  hkely 
to  adversely  aflect  any  Federally  listed 
or  proposed  for  listing  threatened  or 
endangered  species  or  their  critical 
habitats. 

An  environmental  assessment  was 
developed  pursuant  to  the  National 
Environmental  Pohcy  Act  (NEPA)  and  a 
Finding  of  No  Signiflcant  Impact 
(FONSI)  was  made  with  respect  to  the 
hunts.  During  the  planning  stages  of 
developing  the  hunt  proposal,  the  refuge 
wa;  in  direct  contact  with  a  variety  of 
govenunent  agencies,  conservation 
organizations,  landowners,  and 
interested  members  of  the  public. 
Alternatives  were  developed  that 
highlighted  all  concerns  and  the 
alternative  for  safe  management  of  a 
hunting  program  was  deemed 
appropriate.  In  December  1993.  the 
rehige  announced  the  availability  of  the 
environmental  assessment  to  the  general 
public.  FubUc  comment  was  solicited 
through  news  releases,  radio  interviews, 
writing  to  area  conservation 
organizations,  and  contacting 
individuals  who  had  expressed  an 
interest  in  the  hunting  program.  The 
conclusion  of  the  environmental 
assessment  stated  that  bunting  pressure 
is  expected  to  be  low  and  wildlife 
disturl)ance  should  be  minimal.  Hunting 
conditions  will  be  monitored,  however, 
and  appropriate  actions  taken  if 
necessary  to  protect  the  biological 
resources  of  the  refuge. 

In  addition  to  stan  expenses, 
estimated  at  $4,616,  the  refuge  will 
incur  costs  for  signs,  vehicle 


maintenance,  leaflet  printing,  and 
miscellaneous  supplies  at  an  estimated 
annual  cost  of  $1 .500.  These  cost 
estimates  bring  the  total  cost  for  the 
hunt  program  to  approximately  $6,000. 
Therefore,  it  is  determined  that  funds 
are  available  for  the  development, 
operation  and  maintenance  of  this  hunt 
program  pursuant  to  the  Refuge 
Recreation  Act. 

Paperwork  Reduction  Act 

The  information  collection 
requirements  for  part  32  are  found  in  50 
CFR  part  25  and  have  been  approved  by 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1018-0014. 
The  information  is  being  collected  to 
assist  the  Service  in  administering  these 
programs  in  accordance  with  statutory 
authorities  which  require  that 
recreational  uses  be  compatible  with  the 
primary  purposes  for  which  the  areas 
were  established.  The  information 
requested  in  the  application  form  is 
required  to  obtain  a  benefit. 

The  public  reporting  biuden  for  the 
application  form  is  estimated  to  average 
six  (6)  minutes  per  response,  including 
time  for  reviewing  instructions, 
gathering  and  maintaining  data,  and 
completing  the  form.  Direct  comments 
on  the  burden  estimate  or  any  other 
asjject  of  this  form  to  the  Service 
Information  Collection  Officer,  U.S.  Fish 
and  Wildhfe  Service.  1849  C  Street. 
NW.  MS  224  ARLSa  Washington.  DC 
20240;  and  the  Office  of  Management 
and  Budget,  Paperwork  Reduction 
Project  (1018-0014).  Washington,  DC 
20503. 

Economic  ESiect 

This  rulemaking  was  not  subject  to 
the  Office  of  Management  and  Budget 
review  under  Executive  Order  12866.  In 
addition,  a  review  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.)  has  revealed  that  the  rulemaking 
would  not  have  a  significant  effiect  on  a 
substantial  number  of  small  entities, 
which  include  businesses,  organizations 
or  governmental  jurisdictions.  This 
proposed  rule  will  have  minimal  effect 
on  such  entities. 

Federalism 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship,  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  Federalism  implications 


to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Considerations 

Pursuant  to  the  requirements  of. 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(2)(C)),  environmental 
assessments  have  been  prepared  for 
these  openings.  Based  upon  the 
Environmental  Assessments,  the  Service 
issued  Findings  of  No  Significant 
Impact  with  respect  to  the  openings. 
Section  7  evaluations  were  prepared 
pursuant  to  the  Endangered  Species  Act 
with  a  finding  that  no  adverse  impact 
would  occur  to  any  identified 
threatened  or  endangered  species. 

Primary  Author 

Duncan  L.  Brown,  Esq.,  Division  of 
Refuges,  U.S.  Fish  and  Wildlife  Service. 
Washington.  DC.  is  the  primary  author 
of  this  rulemaking  document. 

List  of  Subiects  in  50  CFR  Part  32 

Hunting,  Fishing,  Reporting  and 
recordkeeping  requirements.  Wildlife, 
WildUfe  refuges. 

Accordingly,  part  32  of  chapter  I  of 
Title  50  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C  301;  16  U.S.C.  460k. 
664. 668dd.  and  71 5i. 

2.  Section  32.7    List  of  refuge  units 
open  to  hunting  and/or  fishing  is 
amended  by  adding  the  alphabetical 
listing  of  "Rydell  National  Wildlife 
Refuge"  under  the  State  of  Minnesota 
and  "Ohio  River  Islands  National 
Wildlife  Refuge"  under  the  State  of 
West  Virginia. 

3.  Section  32.42    Minnesota  is 
amended  by  adding  the  alphabetical 
Usting  of  Rydell  National  Wildlife 
Refuge  to  read  as  follows: 

{32.42    Minnesota. 


Rydell  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved.) 

B.  Upland  Game  Hunting.  {Reserved. | 

C.  Big  Game  Hunting.  Hunting  of  white- 
tailed  deer  is  permitted  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Permits  are  required  to  hunt  white-tailed 
deer  in  the  Special  Permit  Area  of  the  refuge. 

2.  Hunting  in  the  Special  Permit  Area  is 
permitted  with  firearms  only. 

.3.  Antlerless  deer  only  may  be  taken  in  the 
Special  Permit  Area. 


4.  Construction  or  use  of  permanent  blinds, 
permanent  platforms,  or  permanent  ladders 
is  prohibited.  Portable  stands  are  pemiitted 
but  must  be  removed  from  the  refuge  at  the 
end  of  each  day's  hunt. 

5.  Deer  taken  from  the  Special  Pemiit  Area 
must  be  taken  to  the  refuge  check  station. 

D.  Sport  Fishing.  (Reserved.! 
•         •         *         •         • 

4.  Section  32.68     IVest  Virginia  is 
revised  to  read  as  follows: 

f  32.68    West  Virginia. 

The  following  refuge  units  have  been  « 
opened  to  hunting  and/or  fishing,  and 
are  listed  in  alphabetical  order  with 
applicable  refuge-specific  regulations. 

Ohio  River  Islands  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
Migratory  game  bird  hunting  is  pemiitted  on 
designated  areas  of  the  refuge  subject  to  the 


following  condition:  Each  hunter  must  have 
in  his  possession  a  current  copy  of  the  Ohio 
River  Islands  National  Wildlife  Refuge 
Hunting  Regulations  Leaflet  while 
participating  in  a  refuge  hunt. 

B.  Upland  Game  Hunting.  The  hunting  of 
rabbit  and  squirrel  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 

1.  The  use  of  dogs  for  pursuit  while  rabbit 
hunting  is  prohibited. 

2.  The  take  of  squirrel  and  rabbit  is 
restricted  to  shotgun  only. 

3.  Each  hunter  must  have  in  his  possession 
a  current  copy  of  the  Ohio  River  Islands 
National  Wildlife  Refuge  Hunting 
Regulations  Leaflet  while  participating  in  a 
rehige  hunt. 

C.  Big  Game  Hunting.  The  hunting  of 
white-tailed  deer  is  permitted  on  designated 
areas  of  the  refuge  subject  to  the  following 
conditions: 


1.  Only  archery  hunting  is  permitted. 

2.  Organized  deer  drives  by  two  or  more 
hunters  are  prohibited.  A  drive  is  hereby 
defined  as  the  act  of  chasing,  pursuing, 
disturbing  or  otherwise  directing  deer  so  as 
to  make  the  animals  more  susceptible  to 
harvest.  * 

3.  Baiting  for  deer  on  refuge  lands  is 
prohibited. 

4.  Each  hunter  must  have  in  his  possession 
a  current  copy  of  the  Ohio  River  Islands 
National  Wildlife  Refuge  Regulations  leaflet 
while  participating  in  a  refuge  hunt. 

D.  Sport  Fishing.  (Reserved.! 

Dated:  October  15. 1994. 

George  T.  Framplon.  |r.. 

Assistant  Secretary  for  Fish  and  WHdhfvand 
Paries. 
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TNs  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  ger>eral 
appHcatxIity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  t)y 
tf>e  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-ANE-26;  Amandnient  39- 
9062;  AD  94-22-12] 

Airworthiness  Directives;  Hamilton 
Standard  14RF,  247F,  14SF,  and 
6/5500/F  Series  Propellers 

AGENCY:  Federal  Aviation 
Administration ,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Hamilton  Standard  14RF, 
247F.  14SF,  and  6/5500/F  (formerly 
Hamilton  Standard/British  Aerospace  6/ 
550Q/F)  series  propellers,  that  currently 
requires  initial  and  repetitive 
inspections  of  the  propeller  control  unit 
(FCU)  servo  ballscrew  internal  spline 
(BIS)  teeth  for  wear,  and  replacement,  if 
necessary,  of  PCU  servo  BIS  assemblies. 
This  amendment  increases  the  repetitive 
inspection  interval  from  500  to  1 ,500 
hours  time  in  service  (TIS)  since  last 
inspection  for  propellers  that  have  a 
ballscrew  quill  damper  installed.  This 
amendment  is  prompted  by  the 
availability  of  improved  hardware  that 
restricts  quill  motion  and  enhances  the 
lubrication  of  the  BIS  and  significantly 
reduces  BIS  wear.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
inability  to  control  the  propeller  blade 
angle  due  to  tooth  wear  in  the  PCU 
servo  BIS  assembly. 
DATES:  En^ective  December  5,  1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
5, 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Hamilton  Standard,  One  Hamilton 
Road,  Windsor  Locks.  CT  06096-1010. 


This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  New  England  Region,  Office  of 
the  Assistant  Chief  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Walsh,  Aerospace  Engineer, 
Boston  Aircraft  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(617)  238-7158.  fax  (617)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  93-16-02, 
Amendment  39-8659  (58  FR  44441, 
August  23, 1993),  which  is  applicable  to 
Hamilton  Standard  14RF.  247F.  14SF, 
and  6/5500/F  (formerly  Hamilton 
Standard/ British  Aerospace  6/5500/F) 
series  propellers,  was  published  in  the 
Federal  Register  on  May  27, 1994  (59 
FR  27510).  That  action  proposed  to 
increase  the  repetitive  inspection 
interval  from  500  to  1,500  hours  time  in 
service  (TIS)  since  last  inspection  for 
propellers  that  have  a  ballscrew  quill 
damper  installed. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Seven  commenters  concur  with  the 
rule  as  proposed. 

One  commenter  concurs  with  the 
proposal  to  extend  the  repetitive 
inspection  interval  from  500  to  1.500 
hours  TIS,  but  also  states  that  paragraph 
(a)(5)  of  the  NPRM  requires  inspection 
at  1,500  hours  TIS  if  a  damper  is 
installed,  but  previously  "new"  PCU's 
were  not  required  to  be  inspected  until 
1,800  hours  TIS  since  new.  The 
commenter  further  states  that  this 
interval  is  not  consistent  since  it  is  a 
decrease  of  300  hours  vrith  the 
improved  hardware,  and  recommends 
the  interval  to  be  extended  to  1,800 
hoiu«  TIS  for  new  PCU's.  The  FAA 
concurs  and  has  revised  this  final  rule 
accordingly. 

The  commenter  also  recommends  the 
following  changes  to  Appendix  1  of  the 
NPRM: 

The  commenter  states  that  the  date  of 
the  damper  installation  should  not  be 
required  since  those  receiving  a  "new" 


PCU  or  one  from  a  repair  station  where 
the  damper  was  installed  may  not  have 
access  to  the  actual  installation  date. 
What  should  be  required  is  an  answer 
to  the  question,  "Damper  installed?" 
(answer  either  "Yes"  or  "No"),  and  if 
"Yes",  and  the  indication  of  whether  it 
was  installed  "at  this  inspection"  or 
"previously."  The  FAA  concurs  and  has 
revised  this  final  rule  accordingly. 

The  commenter  states  that  the 
requirement  to  list  the  aircraft  model  is 
not  required  provided  the  PCU  part 
number  is  complete  with  the  dash  or 
"A"  number.  The  FAA  concurs  and  has 
revised  this  final  rule  accordingly. 

The  commenter  states  that  blanks  are 
not  needed  for  the  items  "Estimated 
Time  on  PCU"  and  "Actual  Time  on 
PCU."  What  is  needed  is  an  indicaticm 
as  to  which  one  of  those  statements 
applies  to  the  following:  "Time  Since 
New  (hours)"  and  "Time  Since  Last 
Ballscrew  Inspection/Repair  (hours)." 
The  FAA  concurs  and  has  revised  this 
final  rule  accordingly. 

The  commenter  states  that  there  is  no 
requirement  to  indicate  (a  reminder  to 
complete)  completion  of  the  "pull 
check"  of  the  PCU  quill  after  it  is 
reinstalled.  The  FAA  concurs  and  has 
added  this  item  to  Appendix  1  of  this 
final  rule. 

Two  commenters  indicate  that  the 
installation  of  the  damper  had  merit  and 
should  reduce  the  PCU's  vulnerability 
to  wear.  However,  the  commenters 
believe  that  the  inspection  intcr\'al 
should  not  be  extended  to  1 ,5(K)  hours 
TIS  for  the  following  reasons: 

The  first  commenter  states  that  the 
root  cause  or  single  reason  for  the 
ballscrew  internal  spline  wear  has  not 
been  identified.  The  Original  Equipment 
Manufacturer  (OEM)  bench  test  of  the 
modified  ballscrew  internal  spline  quill 
installation  does  not  demonstrate  a  test 
that  duplicates  actual  operation;  e.g., 
there  is  retaining  wire  wear  due  to  axial 
preload  from  the  damper.  Also, 
currently  there  is  inadequate  scientific 
basis  for  reliance  on  the  test  data  as 
there  is  insufficient  field  experience 
data. 

The  second  commenter  also  states 
that  the  specific  cause  of  wear  has  not 
been  positively  identified.  The  proposed 
modification  does  not  correct  the 
negative  failure  modes  in  the  PCU 
should  a  wear  induced  failure  occur. 
Finally,  this  commenter  expresses 
concern  that  the  field  data  used  to 
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justify  the  increased  inspection  interval 
is  being  collected  only  from  a  small 
percentage  of  units  in  operation. 

The  FAA  does  not  concur  with  these 
comments.  The  FAA  has  researched 
these  issues  and  reviewed  the  data  from 
numerous  tests  and  investigations  that 
have  been  conducted  to  determine  the 
cause  of  extreme  wear  when  it  occurs  on 
a  very  small  number  of  splines  in 
service.  The  FAA  has  determined  that 
by  these  tests  and  investigations  a 
number  of  factors  contribute  to  how  or 
if  the  spline  joint  will  weaj*.  These 
factors  include: 

Magnitude  and  direction  of  vibratory 
environment. 

How  well  the  spline  joint  is 
lubricated. 

Motion  of  elements  within  the  joint 
due  to  stack  up  of  clearances. 

Thickness  of  chrome  plating  on  spline 
teeth. 

The  FAA  has  therefore  determined 
that  there  is  no  single  factor  for  wear  of 
this  complex  joint.  However,  the  major 
contributors  of  the  listed  factors  have 
been  found  to  be  lubrication  and  axial 
motion.  Laboratory  tests  and  controlled 
field  service  data  has  proven  the  damper 
reduces  the  wear  factor  by  well  over  20 
times  the  rate  before  its  installation. 

The  retaining  wire  wear  is  not  a 
phenomenon  associated  with  the 
damper  introduction.  The  retaining 
wires  generally  show  some  degree  of 
marking  (mainly  dents  in  the  wire)  from 
the  flat  end  of  the  ballscrew  spline  teeth 
bearing  on  the  round  wire.  This  marking 
occurs  on  retaining  wires  on  PCU's  with 
and  without  dampers  installed.  After  an 
initial  "Seating"  of  the  parts,  the 
retaining  wire  continues  to  operate 
without  distress. 

Currently,  the  FAA  has  reported  data 
from  high  time  controlled  field  service 
units  in  multiple  model  installations  to 
have  accumulated  over  2.138  hours  TIS 
with  the  same  damper  installed.  In 
addition,  the  damper  modification  has 
been  available  to  operators  since 
January  1. 1994.  The  manufacturer  has 
shipped  over  2.800  modification  kits 
and  has  conservatively  estimated  that 
over  300.000  hours  of  field  time  has 
been  logged  by  operators  with  the 
modification  installed. 

Based  on  the  investigative  reports, 
satisfactory  field  inspection  data,  and 
improved  wear  factors  resulting  from 
the  installed  damper  modification,  the 
FAA  has  determined  that  a  negative 
failure  mode  should  not  occur  within 
the  new  inspection  interval  of  1.500 
hours  TIS.  The  FAA  has  therefore 
adopted  the  inspection  interval  stated  in 
the  NPRM. 

After  carefiil  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  mle  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

There  are  approximately  2.506 
propellers  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
1.150  propellers  installed  on  aircraft  of 
U.S.  registry  will  be  affected  by  this  AD. 
that  it  will  take  approximately  1.5  work 
hours  per  propeller  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  Based 
on  these  figures,  and  on  the  average 
utilization  rate  of  2.000  hours  TIS  per 
year  equating  to  4  inspections,  the  total 
cost  impact  of  the  current  AD  per  year 
on  U.S.  operators  is  estimated  to  be 
$379,500.  However,  based  on  an  average 
utilization  rate  of  2.000  hours  TIS  per 
year,  this  superseding  AD  will  eliminate 
2.7  insp)ections  per  year  per  prdpeller. 
resulting  in  an  approximate  yearly  cost 
savings  to  U.S.  operators  of  $256,163. 
The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  dees 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  £)ocket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  Transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTH1NESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

39.13    [Am«n<l0d] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-8659  (58  FR 
44441,  August  23.  1993)  and  by  adding 
a  new  airworthiness  directive." 
Amendment  39-9062.  to  read  as 
follows: 

94-22-12  Haniiltoa  Standard:  Amendment 
39-9062.  Docket  94-ANE-26. 
Supersedes  AD  93-16-02.  Amendment 
39-8659. 

Applicability:  Hamilton  Standard  Models 
14RF-9,  14RF-19.  14RF-21,  and  14RF-23: 
247F-1;  14SF-5.  14SF-7.  14SF-11.  14SFLn. 
14SF-15.  14SF-17, 14SF-19,  14SF-23;  and 
6/5500/F  propellers  installed  on  but  not 
limited  to  Embraer  EMB-120  and  EMB- 
120RT;  SAAB-SCANIA  SF340B:  Aerospatiale 
ATR42-100.  ATR42-30O.  ATR42-320. 
ATR72.  ATR72-210;  DeHavilland  DHC-8- 
100  series.  DHG-8-300;  Construcciones 
Aeronauticas  SA  (CASA)  CN-235  and  CN- 
235-100;  Canadair  CL215T  and  CL415:  and 
British  Aerospace  ATP  airplanes. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  to  control  the    , 
propeller  blade  angle  due  to  tooth  wear  in  the 
propeller  control  unit  (PCU)  servo  ballscrew 
internal  spline  (BIS)  assembly,  accomplish 
the  following: 

(a)  Inspect  the  PCU  servo  BIS  assembly  for 
tooth  wear  in  accordance  with  the 
Accomplishment  Instructions  of  the 
following  Hamilton  Standard  Alert  Service 
Bulletins  (ASB),  all  dated  April  7. 1994.  as 
applicable:  No.  14RF-9-61-A53,  Revision  5; 
No.  14RF-19-61-A25.  Revision  4;  No.  14RF- 
21-61-A38,  Revision  4;  No.  247F-61-A3. 
Revision  3;  No.  14SF-61-A59,  Revision  4: 
and  No.  6/5500/F-61-A11.  Revision  4;  as 
follows: 

(1)  For  a  PCU  with  unknown  time  in 
service  (TIS),  and  unknown  TIS  since  the  last 
inspection,  on  the  effective  date  of  this 
airworthiness  directive  (AD),  and  that  does 
not  have  a  ballscrew  quill  damper  installed, 
inspect  within  200  hours  TIS  after  the 
effective  date  of  this  AD. 

(2)  For  a  PCU  with  1.800  or  more  hours  TIS 
or  unknown  TIS  on  the  effective  date  of  this 
AD,  and  either  has  not  been  inspected,  or  has 
been  inspected  more  than  5^0  hours  prior  to 
the  effective  date  of  this  AD.  in  accordance 
with  the  applicable  Hamilton  Standard  ASB 
listed  in  paragraph  (a)  of  this  AD:  and  that 
does  not  have  a  ballscrew  quill  damper 
installed:  inspect  within  200  hours  TIS  after 
the  effective  date  of  this  AD. 

(3)  For  a  PCU  with  1.800  or  more  hours  TIS 
or  unknown  TIS  on  the  effective  date  of  this 
AD.  and  that  has  been  inspected  within  the 


previous  500  hours  TIS  in  accordance  with 
the  applicable  Hamilton  Standard  ASB  listed 
in  paragraph  (a)  of  this  AD.  and  that  does  not 
have  a  ballscrew  quill  damper  installed, 
inspect  within  500  hours  TIS  since  the  last 
inspaodon  in  aoconince  with  the  applicable 
Hamilton  Standvd  ASB  listed  in  parag^ph 
(a)  of  this  AD. 

(4)  For  a  PCU  wUb  leas  tb«i  1,800  hours 
TIS  OB  the  affactiva  date  of  this  AD.  and  that 
does  not  have  a  balbcrew  quill  damper 
installed,  inspect  prior  to  accumulating  1.800 
boun  TIS,  or  within  300  trouis  TIS  after  the 
effective  date  of  this  AD.  whichever  occurs 
later. 

(5)  For  a  PCU  that  has  a  ballscrew  quill 
damper  installed  ia  accordance  with  the 
following  applicable  Hamilton  Standard 
Service  BuUotins  (SB),  or  previous  revisions: 
No.  14SF-61-67.  Revision  2,  dated 
September  27. 1994;  Na  14RF-9-61-61. 
Revision  1.  dated  September  27. 1994;  No. 
14RP-19-61-29.  Revision  2.  dated 
September  27, 19«4;  No.  14RF-21-61-48. 
Revision  2.  dated  September  27, 1994;  No. 
247F-61-6,  Reivisioo  2.  dated  September  27, 
1994;  and  Na  6/5500/F-61-19.  Revision  2, 
dated  September  27, 1994;  inspect  within 
1.500  hours  TIS  since  installation  of  the 
ballscrew  quiU  damper. 

(6)  Theraafter.  inspect  at  intervals 
described  aa  foUowK 

(i)  For  propallen  that  have  a  ballscrew 
quill  damper  instaUad  in  accordance  with  the 
applicable  Hamihon  Standard  SB  listed  in 
paragraph  (a)(5)  of  this  AD.  or  previous 
ravisioDS,  io^MCtat  iotarvala  not  to  exceed 
1,500  hours  TIS  since  the  last  inspection 
required  by  this  AD. 

(ii)  For  propellers  that  do  not  have  a 
ballscrew  quill  damper  installed  in 
accordance  writh  the  applicable  Hamihon 
Standard  SB  listed  in  paragraph  (a)(S)  of  this 
AD.  inspect  at  intervab  not  to  exceed  SOO 
hours  TIS  since  the  last  inspection  required 
by  this  Aa 

(7)  If  PCU  aervo  BIS  teeth  an  worn  beyond 
the  limits  spaciQed  in  the  Aooomplishment 


Instructions  of  the  applicable  ASB's  listed  in 
paragraph  (a)  of  this  AD.  prior  to  further 
flight,  replace  the  PCU  with  a  serviceable 
assembly  in  accordanoe  with  the 
Accomplishment  Instructions  of  the 
appUcable  ASB's  listed  in  paragraph  (a)  of 
this  AD,  and  thereafter  reinspect  in 
accordance  with  paragraphs  (a)(6)  and  (a)(7) 
of  this  AD. 

(b)  Report  the  results  of  the  initial  and 
repetitive  inspections  required  by  paragraph 
(a)  of  this  AD  by  utilizing  Appendix  1. 
"Ballscrew  inspection  Data,"  within  7  days 
of  the  inspection  to  the  Manager,  Boston 
Aircraft  Certification-Office.  Engine  and 
Propeller  Directorate,  Aircraft  Certification 
Service.  FAA,  12  New  England  Executive 
Park.  Burlington,  MA  01803-5299:  fax  (617) 
238-7199.  The  reporting  requirements  of  this 
AD  terminate  on  December  31. 1995. 
Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provision  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

Appendix  l^Ballscrew  inqwctioB  Data 

The  following  information  must  be 
reported  and  sent  as  soon  as  possible  but  no 
later  than  7  days  after  inspection  to:  Manager. 
Boston  Aircraft  Certification  Office,  Engine 
and  Propeller  Directorate,  Aircraft 
Certification  Service.  Federal  Aviation 
Administration,  12  New  England  Executive 
Park,  Burlin^on,  MA«1803-629a,  Fax:  (617) 
238-7199. 

Operator/Repair  Station    

Date  of  Inspection  

PCU  Part  Number   

PCU  Serial  Number 


circle  one:  This  inspection 


If"yESr"pl< 
deviously 

Aircraft  Serial  Number 

Position  (please  check  one):  Left 
Engine Right  Engine 


PCU  Times  (please  circle  one):  Estimated 

Actual 

Time  Since  New  (Hours)  


Time  Since  Last  Ballscrew  Inspection/Repair 

(Hours) 

Inspection  (please  check  one): 
Accepted *ReJBCted.^_^ 


'Please  indicate  in  comments  if  unit  was 
rejected  as  part  of  the  functional  check. 

No.  of  left  side  teeth  with  stepw 

Na  of  right  side  teeth  with  steps 

Comments:    


Date  Damper  Installed  

Damper  Installed  (please  circle  one):  YES 
NO 


Ballscrew  Quill  Pull  Check  Completed 
(please  cifde  one):  YES       NO 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Boston 
Aircraft  Certification  Office.  Tlie  request 
should  be  forwarded  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Boston  Aircraft  Certification  Office. 

Note:  InfOTmation  concerning  the  existence 
of  approved  alternative  method  of 
compliance  with  this  AD,  if  ainr.  may  be 
obtained  from  the  Boston  Anmn 
Certification  Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  aircraft  to 
a  location  where  the  requireroeirts  of  this  AD 
can  be  accomplished. 

(e)  The  requirements  of  this  AD  shall  be 
done  in  accordance  with  the  follownng 
Hamilton  Standard  service  documents: 


Document  No. 


ASB  Na  14Rf-9-61-A53 


ToW  pager  21 


SB  No.  14RF-«-61-61 


Total  pages:  14 


ASB  Na  14RF-19-61-A25 


1 

2-7 

8 

9 

10-12 

13 

14-20 

21 


1-2 

3-10 

11 

12-14 


1 

2-7 

8 

9 

10 

11 

12-20 

21 


Revision 


1  

Original 

1  , 

Original 


4 
3 
2 

4 
3 
4 
3 

4 


Date 


Apr«  7, 1904. 
March  1, 1994. 
.ijly  26. 1993. 
April  7. 1994. 
March  1,1994. 
April  7. 1994. 
Maidi  1,1994. 
Aprfl  7, 1994. 


Septoinbw27, 1994. 
Decembers.  1993. 
Septerrber  27, 1994. 
December  9,  1993. 


April  7, 1994. 
Marctil,  1994. 
July  28, 1993. 
April  7, 1904. 
Marct)  1,1004. 
Apil7.10e4. 
March  1,1994. 
April  7, 1994. 


UMI 
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'Document  No. 

Pages 

Revision 

Date 

Tow  pages:  21 

88  No.  14RF-19^1-29 „ 

1 
2 

3-10 

11 

12-13 

14 

2 

1  

Original  .... 
2 

September  27.  1994. 
May  6.  1994. 
Decembef  9.  1993. 
September  27,  1994. 
December  9.  1993. 
May  6. 1994. 

Original  .... 
1  

Total  pages:  14 

AS8  No.  14RF-21-61-A38  „...    ^ 

1 

2-7 

8 

9-10 

11-20 

21 

4 

April  7. 1994. 
March  1  1994 

• 

3 

2  ....„ 

4 

July  28.  1993. 
April  4.  1994. 
March  1  1994 

3 

4 

April  7.  1994. 

Total  pages:  21 

SB  No.  14RF-21-61-48  

1-4 

5-10 

11 

12-13 

14 

2 

Original  .... 
2 

September  27.  1994. 
December  9.  1993. 
September  27,  1994. 
December  9.  1993. 
May  6.  1994. 

Total  pages:  14 

Original  .... 
1  

* 

AS8  No.  247F-61-M 

1 

2-7 

8 

9-10 

11-19 

20 

3 

April  7.  1994. 
Manii  1   1994 

2 

1  „... 

3 

July  28.  1993. 
April  7.  1994. 
March  1  1994 

2 

Total  pages:  20 

3 

April  7.  1994. 

SB  No.  247F-61-6 „.._ 

Total  pages:  14 

1-4 

5-10 

11 

12-13 

14 

2 

Original  .... 

2 „ 

Original  .... 
1  

September  27,  1994. 
December  9,  1993. 
September  27,  1994. 
Decemt)er9.  1993. 
May  6.  1994. 

ASB  No.  14SF-61-A59 

1 

2-7 

8 

9-10 

11-20 

21 

4  

April  7.  1994. 
March  1    1994 

3 

•                      » 

2 

4 

3 

July  28.  1993. 
April  7.  1994. 
March  1   1994 

TolKpmes:2l 

4 

April  7.  1994. 

SB  No   l4SF-61-«7  _ 

1 
2 

3-9 
10 
11 
12 
13-15 
16 

2 

1  

Original  .... 
1  

September  27,  1994. 
May  6,  1994. 
December  9,  1993. 
May  6,  1994. 
December  9,  1993. 
September  27,  1994. 
December  9,  1993. 
May  6.  1994. 

Total  pages:  16 

Original  .... 

2 

Original  .... 
1  

ASB  No.  6/5500/F-61-A11  „_ 

1 

2-9 

10-11 

12 

13 

14 

15-20 

21 

4 

3 

April  7,  1994. 
March  1    1994 

4 

April  7,  1994. 
July  28.  1993. 
March  1   1994 

2 

3 

•  ■ 

2 

July  28.  1993. 
March  1.  1994. 
April  7.  1994. 

Total  pages:  21 

3  ^„ 

4  

SB  No.  66500/F-61-19 

1 

2 

3-10 

2  ...„ 

1  

Original  .... 

September  27.  1994. 
May  6.  1994. 
December  6.  1993. 
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OocumentNa 

Pages 

Revision 

Date 

Total  pages:  14 

11 

12 

13-14 

2.„.„ 

Origmal  .... 
1 

September  27. 1994. 
December  6. 1993. 

This  incoiporatioo  by  tefaeooe  was 
approved  by  the  Dtaedor  of  the  Federri 
Ugtikr  in  aotxmlaace  with  S  U.S.C  552(«) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Hamilton  Standard,  Oiw  Hamihon 
Road.  Windsor  Locks.  CT  06096-1010. 
CopiM  may  be  Inspected  at  the  FAA.  New 
England  Region,  Office  of  the  Assistant  CSiief 
Counsel.  12  New  Bngiand  Executive  Park, 
Burlington.  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suHe  700.  Washington.  DC 

(f)  This  amendnienl  becomes  effective  on 
December  5, 1994. 

Issued  in  Burlington,  Massachusetts,  on 
October  26. 1994. 
lamesCloiMS. 

Acting  ktanager,  Bngine  and  Propeller 
DirectonOe.  Aircraft  Certification  Sen-ice. 
[PR  Doc  94-289t3  Filed  11-3-94;  B:45  am] 
BNJJNO  CODE  4MS-1S-P 


14  CFR  Part  39 

(Docltel  No.  •4-8W-10-AO;  Amendment 
39-M69;  AD  •4-17-07] 

AirwoilMn«8S  Directives;  RoMnson 
Helicopter  Company  Model  R22  Series 
Heltcopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
94-17-07  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Robinson  Helicopter  Company  Model 
R22  series  helicopters  by  individual 
letters.  This  AD  requires  an  inspection 
and  repetitive  visual  checks  for  slippage 
of  the  tail  rotor  (T/R)  drive  and 
replacement  of  the  T/R  gearbox,  if 
necessary.  This  amendment  is  prompted 
by  two  incidents  in  which  the  T/R 
output  key  (key)  was  not  installed 
between  the  output  shaft  and  the  output 
pinion  during  assembly  of  the  T/R 
gearbox.  The  actions  specified  by  this 
AD  are  intended  to  prevent  sbppage  of 
the  T/R  drive,  loss  of  directionial 
control,  and  subsequent  loss  of  control 
of  the  helicopter. 

DATES:  Effective  on  November  21. 1994. 
to  all  persons  except  those  persons  to 
whom  it  was  made  immediately 
effective  by  Priority  Letter  AD  94-17- 
07.  issued  on  August  25, 1994,  which 


contained  the  requirements  of  this 
amendment. 

The  incorporation  by  rafarenoe  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  November 
21.1994. 

Comments  for  incluaon  in  the  Rules 
Docket  must  be  received  on  or  before 
January  3, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  94-SW-lO-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

The  applicable  service  information 
may  be  obtained  from  Robinson 
Heiicoptv  Company,  24747  Crenshaw 
Blvd.,  Torrance.  CA  90505.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Assistant  Chief 
Counsel,  2601  Meacham  Blvd..  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street  NW.,  suite  700, 
Washington,  DC. 
FOR  FURTHER  MTORMATION  CONTACT:  Ms. 

Elizabeth  Bumann,  Aerospace  Engineer, 
Los  Angeles  Aircraft  Certification 
Office.  Propulsion  Branch.  FAA,  3229  E. 
Spring  Street,  Long  Beach,  California 
90806-2425,  telephone  (310)  988-5265, 
fax  (310)  988-52ia 

SUPPI^MENTARY  MFORMATKNC  On  August 
25, 1994,  the  FAA  issued  Priority  Letter 
AD  94-17-07,  appUcable  to  RoUnson 
Helicopter  CcHnpany  R22  series 
helicopters,  which  re(]uires  an 
inspection  and  repetitive  visual  checks 
for  slippage  of  the  tail  rotor  (T/R)  drive, 
and  replacement  of  the  T/R  gearbox,  if 
necessary.  That  action  was  prompted  by 
two  incid^its  in  which  the  T/R  output 
key  (key)  was  not  installed  between  the 
output  shaft  and  the  output  pinion 
during  assembly  of  the  T/R  gearbox.  The 
key  is  required  to  prevent  the  output 
gear  from  rotating  on  the  output  shaft. 
Both  incidents  resulted  in  slippage  of 
the  T/R  drive.  On  June  2. 1994,  Registro 
Aeronautico  Ualiano  (RAI),  the 
Airworthiness  Authority  of  Italy,  issued 
RAI  AD  No.  94-131  to  require  a  daily 
inspection  to  determine  if  there  had 
been  any  slippage  of  the  T/R  drive 
between  the  output  shaft  and  the  output 
pinion.  This  condition,  if  not  corrected, 
could  result  in  slippage  of  the  T/R  drive. 


loss  of  directional  control,  and 
subsequent  loss  of  control  of  the 
helicopter. 

The  FAA  has  reviewed  Robinson 
Helicopter  Company  R22  Service 
Bulletin  (SB)  #74.  dated  July  18, 1994, 
that  describes  procedures  for 
detennining  slippage  of  the  T/R  drive 
using  a  35-lb.  load  on  the  T/R  blade  and 
checking  for  correct  alignment  of  dots 
that  have  been  marked  in  accordance 
with  SB  #74,  dated  July  18, 1994.  The 
FAA  is  issuing  this  AD  to  require  the 
initial  marking  of  dots  and  an 
inspection  prior  to  further  flight,  rather 
than  within  the  next  20  hours  time-in- 
service  (TIS)  as  specified  by  SB  #74, 
dated  July  18, 1994. 

Since  tne  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
Robinson  Helicopter  Company  Model 
R22  series  helicopters  of  the  same  type 
design,  the  FAA  issued  Priority  Letter 
AD  94-17-07  to  prevent  slippage  of  the 
T/R  drive,  loss  of  directional  control, 
and  subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires  the 
installation  of  alignment  maiks,  an 
initial  inspection  pnqr  to  further  flight, 
daily  pre-flight  visual  checks  for 
slippage  of  the  T/R  drive,  and 
replacement  of  the  T/R  gearbox,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously- 
This  AD  is  considered  to  be  an  interim 
action.  The  FAA  is  considering  further 
rulemaking  to  require  opening  the  T/R 
gearbox  and  verifying  installation  of  the 
key  as  the  terminating  action  to  this  AD. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  August  25. 1994.  to  all 
known  U.S.  owners  and  operators  of 
Robinson  HeUcopter  Company  Model  ~ 
R22  series  helicopters.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Feileral  Kcgister  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  R^ulations  (14  CFR 
39.13)  to  make  it  effective  to  ail  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 

a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
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preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule,  biterested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  speciHcally  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commentcrs  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-lQ-AD.'  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 


regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  bom  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  AoBendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(g):  and  14  CFR 
11.89. 

S  39.13    (AmMxtod) 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

ADM-17-07    Robinson  Helicopter 

Coaapany:  Amendment  39-9059.  Docket 
No.  94-SW-lO-AD. 
Applicability:  Model  R22  series 
helicopters,  certificated  in  any  category  with 
tail  rotor  (T/R)  gearboxes  that  were 
manufactured  or  overhauled  by  Robinson 
Helicopter  Company  prior  to  June  8, 1992. 
The  following  gearbox  S/N's  have  been 
determined  to  have  the  T/R  output  key  (key) 
installed  and  are  therefore  exempt  from  this 
AD:  0012,  0013.  0014.  0020.  0021,  0040, 
0054.  0062.  0091,  0095.  0098.  0108.  0121. 
0134.  0137.  0153.  0169,  0179.  0185,  0191. 
0201.  0205.  0227.  0228.  0235,  0248.  0258, 
0262.  0272.  0277.  0280.  0321.  0333,  0342. 
0365.  0432.  0439,  0444.  0503,  0504,  0525, 
0548.  0558,  0559.  0565.  0574,  0576.  0592, 
0594.  0597,  0603.  06O4,  0605,  0615,  0632. 
0641.  0644.  0650,  0656,  0662.  0663,  0674. 
0686.  0689,  0696,  0697,  0700,  0702,  0707. 
0722.  0734. 0735,  0736,  0742,  0759,  0767. 
0777,  0778. 0805.  0832,  0836,  0839,  0842, 
0850.  0862.  0866.  0868,  0887,  0892,  0937, 
0939.  0983.  0986.  0996.  0998,  1018.  1021, 
1029. 1030, 1035,  1072,  1081, 1087, 1104, 
1116.  1121.  1126,  1129,  1132,  1141. 1151. 
1176.  1186.  1187.  1199. 1205, 1208, 1217, 
1222.  1228,  1233,  1245, 1249. 1269. 1274. 
1290.  1293,  1299.  1301.  1307.  1311.  1323. 
1330,  1333,  1339. 1341.  1350, 1361, 1379. 
1385, 1388, 1392,  1404.  1412. 1428. 1438. 
1442,  1450,  1460,  1468.  1494.  1499,  1505, 
1509,  1512.  1514.  1526, 1541, 1544,  1578, 
1586,  1593.  1595.  1597,  1605,  1610,  1627. 
1628. 1636. 1643.  1647, 1648, 1652, 1654, 
1686.  1687, 1698. 1701, 1702,  1706, 1710, 
1724.  1731,  1732.  1738,  1741,  1750,  1752. 
1757, 1759, 1769, 1783, 1800, 1803, 1808. 
1814.  1816,  1830,  1844.  1846.  1851,  1852. 
1861.  1868,  1871,  1886,  1889,  1901.  1911. 


1912, 1927,  1928, 1948,  1959,  1961,  1963, 
1965, 1992,  2025,  2034,  2037,  2051,  2071, 
2100.  2101,  2103,  2126,  2129.  2136.  2160. 
2166,  2170.  2180,  2193.  2203.  2242,  2254, 
2265,  2269,  2272,  2279,  2280.  2283.  2294, 
2298,  2299,  2304,  2314,  2357,  2377.  2380. 
2381.  2395.  2406.  2420.  2421,  2422,  2423, 
2425,  2431.  2435.  2436,  2459,  2479,  2492. 
2498,  2531,  2539,  2574.  2579,  2582,  2587, 
2627,  2634,  2672,  2683.  2697,  2716,  2719, 
2721,  2731,  2797,  2863,  2937,  2945. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  slippage  of  the  T/R  drive,  loss 
of  directional  control,  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Before  further  flight,  install  the 
alignment  dots  and  perform  an  inspection  in 
accordance  with  Part  A  of  Robinson 
Helicopter  Company  R22  Service  Bulletin 
(SB)  #74,  dated  July  18, 1994.  Apply  the  35- 
Ib.  weight  very  gently  to  avoid  overstressing 
the  T/R  blade  or  T/R  drive.  Any  slippage 
detected  must  be  reported  within  10  days 
after  the  inspection  to  the  Manager,  Los 
Angeles  Manufacturing  Inspection  District 
Office.  FAA,  Northwest  Mountain  Region, 
3229  E.  Spring  St.,  Long  Beach.  California 
90806-2425,  telephone  (310)  988-5290,  fax 
(310)  988-5293.  Reporting  requirements  have 
been  approved  by  the  Office  of  Management 
and  Budget  and  assigned  OMB  control 
number  2120-0056. 

(b)  Before  the  first  flight  of  each  day,  check 
for  misalignment  of  the  alignment  dots 
installed  on  the  tail  cone  skin  and  the  drive 
shaft  flange  by  rotating  the  T/R  blade  so  that 
the  alignment  dot  is  visible  in  the  insp>ection 
window  and  the  tip  of  the  T/R  blade  leading 
edge  aligns  with  the  dot  on  the  tail  cone  skin. 
Next,  ensure  that  the  drive  shaft  flange  dot 

is  aligned  with  the  dot  on  the  centerline  of 
the  tail  cone  skin  at  the  edge  of  the 
inspection  window.  If  any  misalignment  is 
detected,  before  further  flight,  conduct  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  The  checks  required  by  this  AD  may  be 
performed  by  an  owner/operator  holding  at 
least  a  private  pilot  certificate,  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD.  in  accordance  with 
section  43.11  and  91.417(a)(2)(v)of  the 
Federal  Aviation  Regulations. 

(c)  Verification  of  the  presence  of  the  key 
through  disassembly  and  reassembly  of  the 
T/R  geari>ox  in  accordance  with  FAA- 
approved  procedures  constitutes  terminating 
action  for  the  requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  F/VA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  L.os  Angeles 
Aircraft  Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  tha  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  The  installation,  inspection,  and  checks 
shall  be  done  in  accordance  with  Rolnnson 
Halioopter  Company  R22  Service  Bulletin 
#74.  datad  July  18. 1994.  This  incorporation 
by  raflBrence  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  S52(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Robinson  Helicopter 
Company.  24747  Oenshaw  Blvd.  Torrance. 
CA  90505.  Copies  may  be  inspected  at  the 
FAA,  Office  of  the  Assistant  Chief  Counsel, 
2601  Meacham  Blvd.,  Room  663.  Fort  Worth. 
Texas;  or  at  the  Office  of  the  Federal  Register. 
800  North  Capitd  Street.  NW..  suite  700. 
Washington.  DC 

(g)  This  amendment  l)ecome8  effective  on 
November  21. 1994.  to  all  persons  except 
those  persons  to  whom  it  was  made 
immediately  effective  by  Priority  Letter  AD 
94-17-07.  issued  August  25, 1994,  which 
contained  the  requirements  of  this 
amendment 

Issued  in  Fort  Woith.  Texas,  on  October  24. 
1994. 
Eric  Briaa, 

Acting  h4anoger,  Rotottraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc  94-26879  Piled  11-3-94;  8:45  am] 
BHJJNO  CODE  4aia-l>-r 


14  CFR  Part  t7 

[DodWl  No.  27942;  AmdL  No.  1630] 

Standard  Inslnimant  Approach 
Procadufasj  Mlacananaous 
Amandmanta 

AGENCY:  Federal  Aviaticm 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference — approved 
by  the  Director  of  the  Federal  Raster 
on  December  31. 1980,  and  reapproved 
as  of  January  1, 1982. 


ADONESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue.  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue.  SW., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  OfBce  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
U.S.  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Paul  J.  Best.  Flight  Procedures 
Standards  Branch  (AFS-420).  Technical 
Programs  Division.  Flight  Standards 
Service.  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-8277. 
SUPPLEMENTARY  INFORMATION:  Hiis 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instnunent  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
docum«its  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C  552(a)  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  r^lized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 


provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rale 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  F.\A  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  fli^t 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Approach 
Procedures  (TEWS).  In  developing 
these  SLAPs.  the  TERPS  criteria  were 
applied  to  the  conditions  existing  or 
anticipated  at  the  affected  airports. 
Because  of  the  close  and  immediate 
relationship  between  these  SIAPs  and 
safety  in  air  commerce.  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are  unnecessary, 
impracticable,  and  cootrar)-  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  IXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  |3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  signifi»:ant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulator)-  Flcxibilit\  Ad. 

List  of  Sobiecto  in  14  CHI  Part  97 

Air  tragic  control.  Airports, 
Navigation  (air). 


UMI 
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Issued  in  Wuhington,  DC.  od  October  21. 
1994. 

llMawCAocardi. 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  app.  1348. 1354(a). 
1421  and  1510:  49  U.S.C.  106(a);  and  14  CFR 
11.49(bM2). 

2.  Part  97  is  amended  to  read  as 
follows: 

H  97.23. 97.25. 97.27, 97.29, 97.31. 97.33, 
97.38    [Amended] 

By  amending:  §  97.23  VOR,  VCR/ 
DME.  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOG.  LGC/DME, 
LDA.  LDA/DME,  SDF.  SDF/DME; 
§97.27  NDB.  NDB/DME;  §97.29  ILS. 
ILS/DME.  ISMLS.  MLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

"'Effective  February  2.  1995 

Uttle  Rock,  AR,  North  Little  Rock  Muni,  VOR 

RWY  35,  Amdt  4 
Bermuda  Dunes,  CA.  Bermuda  Dunes.  VOR 

RWY  28,  Orig  CANCELLED 
Palm  Springs.  CA.  Bermuda  Dunes.  VOR 

RWY  28,  Orig 
Millville,  NJ.  Millville  Muni.  VOR/DME 

RNAV  RWY  28.  Amdt  1 

•  •  'Effective  January  5.  1 995 

Monterey.  CA.  Monterey  Peninsula.  NDB  OR 

GPS  RWY  lOR,  Amdt  12 
Kounize/Silsbee.  TX,  Hawthorne  Field.  NDB 

RWY  13.  Amdt  2 

•  *  'Effective  December  8,  1 994 
Crescent  City,  CA.  |ack  McNanura  Field. 

VOR  RWY  11.  Amdt  9 
Crescent  City.  CA,  Jack  McNamara  Field, 

VOR/DME  OR  GPS  RWY  11,  Amdt  11 
Crescent  City,  CA,  Jack  McNamara  Field, 

VOR/DME  OR  GPS  RWY  35,  Amdt  10 
Crescent  City.  CA.  Jack  McNamara  Field.  ILS/ 

DME  RWY  11.  Amdt  5 
Santa  Barbara,  CA.  Santa  Barbara  Muni,  ILS 

RWY  7,  Amdt  3 
Thomaston.  GA.  Thomaston-Upson  County 

LOC  RWY  30.  Orig 
Thomaston,  GA.  Thomaston-Upson  County 

NDB  RWY  30.  Orig 
Thomaston.  GA,  Reginald  Grant  Memorial, 

NDB  RWY  3,  Amdt  1,  CANCELLED 
Washington,  lA,  Washington  Muni,  VOR/ 

DME- A.  Amdt  3 A,  CANCELLED 


Washington.  lA.  Washington  Muni.  VOR/ 

DME  RWY  36.  Orig 
Washington.  lA.  Washington  Muni.  NDB 

RWY  31,  Amdt  1 
Washington.  lA.  Washington  Muni.  VOR/ 

DME  RNAV  RWY  31,  Amdt  4 
Wichita,  KS,  Wichita  Mid-Continent.  VOR 

RWY  14.  Amdt  l 
Wichita.  KS.  Wichita  Mid-Continent.  LOC  BC 

RWY  19L,  Amdt  15 
Wichita.  KS.  Wichita  Mid-Continent,  NDB 

RWY  IR.  Amdt  15 
Wichita.  KS.  Wichita  Mid-ConUnent.  ILS 

RWY  IR.  Amdt  16 
WichiU.  KS.  Wichita  Mid-Continent.  MLS 

RWY  19L.  Amdt  1 
Wichita.  KS,  Wichita  Mid-Continent.  VOR/ 

DME  RNAV  RWY  IL.  Amdt  1 
Wichita.  KS,  Wichita  Mid-Continent.  VOR/ 

DME  RNAV  RWY  19R,  Amdt  1 
Old  Tovm,  ME.  Dewitt  Fid,  Old  Town  Muni. 

VOR-A.  Amdt  10.  CANCELLED 
St  Cloud.  MN.  St  Cloud  Muni.  VOR  RWY  31. 

Amdt  10 
St  Cloud.  MN.  St  Cloud  Muni.  VOR/DME 

RWY  13.  Amdt  7 
St  Cloud,  NM.  St  Cloud  Muni,  NDB  RWY  31. 

Amdt  1 
St  Cloud.  MN.  St  Cloud  Muni.  ILS  RWY  31, 

Amdt  1 
Miller.  SD.  Miller  Muni.  NDB  RWY  13,  Amdt 

2 
Carthage,  TX,  Panola  County-Sharpe  Field. 

NDB  OR  GPS  RWY  35.  /^mdt  1 
Bluefield.  WV,  Mercer  County.  VOR  RWY  23. 

Amdt  8 
Bluefield.  WV,  Mercer  County.  VOR/DME  OR 
GPS  RWY  23.  Amdt  3 

"'Effective  November  10.  1994 

St  Louis.  MO.  Spirit  of  St  Louis.  VOR  RWY 

8R.  Amdt  7 
St  Louis.  MO.  Spirit  of  St  Louis,  VOR  RWY 

26L,  Amdt  5 
St  Louis.  MO.  Spirit  of  St  Louis,  LOC  RWY 

26L.  Amdt  4 
St  Louis,  MO.  Spirit  of  St  Louis,  NDB  RWY 

8R.  Amdt  11 
St  Louis,  MO.  Spirit  of  St  Louis,  NDB  RWY 

26L.  Amdt  1 
St  Louis,  MO,  Spirit  of  St  Louis,  ILS  RWY  8R, 

Amdt  13 
Johnstown.  PA.  Johnstown-Cambria  County. 

ILS  RWY  33,  Amdt  3 
Chesapeake.  VA.  Chesapeake  Muni,  LOC 

RWY  5.  Orig 

'"Effective  Upon  Publication 

Concord.  NC,  Concord  Regional.  VOR/DME- 
A.  Amdt  1 

IFR  Doc.  94-27393  Filed  11-3-94;  8:45  am) 
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14  CFR  Part  97 

[Docket  No.  27943;  Aoidt  No.  1631] 

StaiKtard  Instalment  Approach 
Procedures;  Miscellaneous 
Amendments 

AOCHCV:  Federal  AviaUon 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  an^ected  airports. 
DATES:  An  effiective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination. — 1.  FAA  Rules 
Docket,  FAA  Headquarters  Building. 
800  Independence  Avenue.  SW., 
Washington.  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SL\P. 

For  Purchase.— Individual  SL\P 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription.— Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents. 
US  Government  Printing  Office. 
Washington.  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Best,  Flight  Procedures  Standards 
Branch  (AFS-420).  Technical  Programs 
Division.  Flight  Standards  Sen  ice. 
Federal  Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8277. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 


amendment  under  5  U.S.C  552(a),  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviations  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Role 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revdtes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAM  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  cancelled. 

The  FDC/P  NOTAMs  for  the  SLAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 


Standard  for  Terminal  Instrument 
Approach  Procedures  (TERPS).  In 
developing  these  chart  changes  to  SIAPs 
by  FDC/P  NOTAMs,  the  TERPS  criteria 
were  applied  to  (Hily  these  specific 
conditions  existing  at  the  affected 
airports.  All  SLAP  amendments  in  this 
rule  have  been  previously  issued  by  the 
FAA  in  a  National  Ffight  Data  Center 
(FDC)  Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  unnecessary,  impracticable,  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  these  SIAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  1.  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  2.  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  3. 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Ad. 

List  of  Soblects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC,  on  October  21, 
1994. 
Thomas  C  AocanU, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97-«TANDARO  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Audmrity:  49  U.S.C.  app.  1348, 1354(a). 
1421  and  1510;  49  U.S.C  106(g};  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 

follows: 

§§  97.23, 97.25, 97.27, 97.29, 97  J1, 97  J3, 
97.35    [Amendetq 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA.  LDA/DME.  SDF,  SDF/DME; 
§  97  27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RAD/VR  SL\Ps; 
§  97  33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 
Elective  upon  publication. 


FDC  Date 

State 

City 

Airport 

FDC  No. 

SIAP 

9/28/94 

NY 

PLATTSBURGH 

CLINTON  COUNTY 

4/5836 

ILS  RWY  1.  AMDT  2- 

1(V12«4 

WA 

SEATTLE 

SFATTLE-TACOMA  INTERNATIONAL 

4/Sa')3 

EFF  OCT  13,  1994.  ILS  RWY 
16R  /CAT  1/.  /CAT  11/,  /CAT  IB/. 
AMDT  11  A.. 

^on2^9A 

WA 

SEATTLE - 

SEATTLE-TACOMA  INTERNATIONAL 

4/f>8,S4 

EFF  OCT  13.  1994.  VOR  OR 
GPS  RWY  161;R,  amdt  12... 

1(V12/94 

WA 

SEATTLE  

SEATTLE-TACOMA  INTERNATIONAL 

AlbSfiF, 

EFF  OCT  13,  1994.  NOB  RWY 
16R.  AMDT  ORIG-A_. 

10/12/94 

WA 

SEATTLE  _. ~ 

SEATTLE-TACOMA  INTERNATIONAL 

4/5856 

EFF  OCT   13,   1994.  VOR  OR 

GPS  RWY  34L/R,  AMDT  8... 

10/12/94 

WA 

SEATTLE  

SFATTLE-TACOMA  INTERNATIONAL 

4/5857 

EFF  OCT  13,  1994.  NDB  RWV 

34R,  AMDT  7„. 

10/13/94 

AZ 

PHOENIX  - 

WILUAMS  GATEWAY  __ — - 

4/5880 

ILS  RWY  30C  ORIG_. 

1(yi3/94 

CA 

FRESNO  _ 

FRESNO-CHANDLER  DOWNTOWN  ... 

4/5904 

NDB-B  AMDT  7... 

UMI 
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14  CFR  Parts  121, 125,  and  135 

P>oclwt  No.  27926:  AmandiTMnt  Noa.  121- 
242. 12S-22.  ISft.^ 

RtN2120-AF37 

Protactiva  Qlova  Raquiramant 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  correction. 


SUMMARY:  This  document  contains 
corrections  to  the  final  rule  (FR  Doc.  94- 
^4498)  published  on  October  18.  1994 
(59  FR  52640).  The  published  list  of 
items  to  be  included  in  the  kit 
inadvertently  listed  an  item  that 
previously  had  been  deleted.  This 
document  corrects  that  error  and  one 
editorial  omission. 
EFFECTIVE  DATE:  December  2, 1994. 

FOR  FURTH£R  INFORMATION  CONTACT: 

Daniel  V.  Meier.  Jr.,  Regulatory  Branch 
(AFS-240).  Air  Transportation  Division. 
Flight  Standards  Service.  Federal 
Aviation  Administration,  800 
Independence  Avenue  SW.. 
Washington.  DC  20591;  telephone  (202) 
267-3749. 

8UPm.EMCNTARY  INFORMATION:  On 
October  18. 1994.  the  FAA  pubUshed  a 
final  rule  amending  the  regulations  that 
list  the  items  required  in  the  first  aid 
kits  carried  on  board  aircraft  operated  in 
air  carrier,  air  taxi,  and  commercial 
operations  (59  FR  52640).  In  the  list 
pubUshed  in  the  final  rule,  the  item 
"Bum  compound.  %  oz  or  an  equivalent 
of  other  burn  remedy"  appeared  in  the 
hsting  under  §§  125.207  and  135.177. 
The  inclusion  of  bum  compound  «vas  in 
error.  Bum  compound  was  removed  by 
an  earlier  amendment  (59  FR  1780. 
January  12. 1994). 

Further,  in  the  amendment  to 
§  121.309,  a  period  was  omitted  at  the 
end  of  paragraph  (d)(1). 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  19, 1994  of  the  final  mle  that 
was  the  subject  of  FR  Doc.  94-24496  is 
corrected  as  follows: 

f121-30»   [CorractMl] 

1.  On  page  52642.  in  the  third 
column,  in  §  121.309.  in  paragraph 
(d)(1),  in  the  last  line,  add  a  period  after 
the  words  "of  this  part". 

f  125^7    (Corr«:twf] 

2.  On  page  52643,  in  the  first  column, 
in  §  125.207,  in  the  table  in  paragraph 
(a)(l)(iii),  in  the  column  titled 


"Contents"  remove  the  entry  that  reads 
"Bum  compound,  V%  oz  or  an  equivalent 
of  other  bum  remedy";  in  the  c^umn 
titled  "Quantity"  remove  the  entry  "6" 
that  corresponds  to  the  bum  compound 
entry. 

1136.177    [CooMta^l 

3.  On  page  52643.  in  the  third 
column,  in  §  135.177,  in  the  table  in 
paragraph  (a)(l)(iii),  in  the  column  titled 
"Contents"  remove  the  entry  that  reads 
"Bum  compound,  'A  oz  or  an  equivalent 
of  other  bum  remedy";  in  the  column 
titled  "Quantity"  remove  the  entry  "6" 
that  corresponds  to  the  bum  compound 
entry. 

Issued  in  Washington,  DC  on  October  31, 
1994. 

Donald  P.  Bynie. 

Assistant  Chief  Counsel  for  Regulations. 
(FR  Doc  94-27390  Filed  11-3-94;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safaty  and  Haaith 
Adminiatratton 

29  CFR  Part  1910 
RtN  1216-AA51 

Parmit-Raqulrad  Confined  Spacea 

agency:  Occupational  Safety  and  Healtlr 
Administration  (OSHA),  U.S. 
Department  of  Labor. 

action:  Final  rule:  technical  amendment 
to  preamble. 

SUMMARY:  On  January  14, 1993  at  58  FR 
4462,  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
published  a  final  rule  on  Permit- 
Required  Confined  Spaces.  29  CFR 
1910.146  in  the  Federal  Register.  On 
June  29, 1993  at  58  FR  34844.  OSHA 
published  a  corrections  document  for 
that  final  rule  which  contained 
corrections  to  the  regulatory  text  and  to 
several  appendices  of  the  final  rule. 
Another  docimient  was  published  on 
May  19.  1994  at  59  FR  26114  which 
added  a  metric  equivalent  in  paragraph 
(k)(3){ii)  and  further  revised  the 
"Atmospheric  monitoring"  section  of 
Appendix  E.  "Sewer  System  Entry",  of 
the  final  rule.  This  document  revises 
one  paragraph  of  the  preamble 
discussion  of  the  definition  of  confined 
space  in  the  January  14. 1993  document. 
EFFECTIVE  DATE:  November  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Information,  Division  of 
Consumer  Affairs,  Room  lsl-3647.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue  N\V.,  Washington,  DC  20210. 
Telephone:  (202)  219-8151. 


SUPPt^MENTARY  INFORMATION:  OSHA 
published  its  final  rule  on  Permit- 
Required  Confined  Spaces  (PRCS),  29 
CFR  1910.146.  on  January  14, 1993  at  58 
FR  4462.  Corrections  to  the  regulatory 
text  and  to  several  appendices  were 
published  on  June  29,  1993  at  58  FR 
34844.  A  technical  amendment  was 
published  on  May  19, 1994  at  59  FR 
26114. 

Amendment  to  Preamble  of  29  CFR 
1910.146 

In  the  Permit-Required  Confined 
Spaces  standard,  on  pages  4477  and 
4478  of  the  January  14. 1993  Federal 
Register  document  preamble,  OSHA 
made  the  following  statement: 

As  indicated  in  the  preamble  to  the 
proposal  154  FR  24089).  OSHA  notes  that 
doorways  and  other  portals  through  which  a 
person  can  walk  are  not  to  be  considered 
limited  means  for  entry  or  exit. 

This  sentence  was  intended  to  limit 
the  application  of  the  definition  of 
confined  spaces  to  those  areas  where  an 
employee  would  be  forced  to  enter  or 
exit  in  a  posture  that  might  slow  self- 
rescue,  or  make  rescue  more  difficult. 
These  spaces  warrant  additional 
consideration  as  to  whether  they  pose  a 
hazard  to  entrants  and  would,  therefore, 
be  regulated  as  permit-required 
confined  spaces  (permit  spaces).  For 
example,  even  if  the  door  or  portal  of  a 
space  is  of  sufficient  size,  obstructions 
could  make  entry  into  or  exit  fitim  the 
space  difficult.  The  Agency  intended 
that  spaces  which  otherwise  meet  the 
definition  of  confined  spaces,  and 
which  have  obstructed  entry  or  exits 
even  though  the  portal  is  a  standard  size 
doorway,  be  classified  as  confined 
spaces.  OSHA  acknowledges  that  the 
preamble  to  the  final  mle  did  not  clearly 
express  that  intent. 

Accordingly,  OSHA  is  adding 
preamble  language  to  follow  the  above- 
mentioned  statement.  This  text  will 
make  OSHA's  original  intent  clear, 
without  changing  the  PRCS  standard. 

Exemption  From  Notice  and  Comment 
Procedures 

With  regard  to  this  action,  OSHA  has 
determined  that  it  is  not  required  to 
follow  procedures  for  public  notice  and 
comment  rulemaking  under  either 
section  4  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  or  under 
section  6(b)  of  the  Occupational  Safety 
and  Health  Act  (29  U.S.C.  655(b)).  This 
action  does  not  affect  the  substantive 
requirements  or  coverage  of  the 
standards  themselves.  This  technical 
amendment  does  not  modify  or  revoke 
existing  rights  or  obligations,  nor  does  it 
establish  new  ones.  This  action  simply 
provides  additional  information  on  the 
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existing  regulatory  burden.  OSHA, 
therefore,  finds  that  notice  and  public 
procedure  are  impracticable  and 
unnecessary  within  the  meaning  of  5 
U.S.C  553(bM3)(B).  For  the  same 
reasons.  OSHA  also  finds  that,  in 
accordance  with  29  CFR  1911.5.  good 
cause  exists  for  dispensing  with  the 
pubhc  notice  and  comment  procedures 
prescribed  in  section  6(b)  of  the 
Occupational  Safety  and  Health  Act. 

Exemption  From  Delayed  Effective  Date 
Requirement 

Under  5  U.S.C.  553,  OSHA  finds  that 
is  good  cause  for  making  this  technical 
amendment  effective  upon  publication 
in  the  Federal  Register.  This  technical 
amendment  simply  provides  additional 
information  on  the  existing  regulatory 
burden  without  increasing  that  burden. 

Autiiority:  This  document  was  prepared 
under  the  direction  of  Joseph  A.  Dear, 
Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health,  U.S.  Department  of  Labor. 
200  Constitution  Avenue  NW.,  Washineton 
DC  20210.  *      ■ 

Signed  at  Washington,  DC,  this  1st  day  of 
November  1994. 

foseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

Accordingly,  in  the  January  14, 1993, 
Final  Rule  for  Permit-Required  Confined 
Spaces  for  General  Industry  (58  FR 
4462),  the  preamble  section  on  page 
4477,  column  3  and  page  4478,  column 
1,  is  revised  to  read  as  follows: 

As  indicated  in  the  preamble  to  the 
proposal  (54  FR  24089],  OSHA  notes 
that  doorways  and  other  portals  through 
which  a  person  can  walk  are  not  to  be 
considered  limited  means  for  entry  or 
exit.  However,  a  space  containing  such 
a  door  or  portal  may  still  be  deemed  a 
confined  space  if  an  entrant's  ability  to 
escape  in  an  emergency  would  be 
hindered. 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Aasets  Control 
31  CFR  Part  SeS 

Panamanian  Transactiona 
Regulations;  Termination  of  Residual 
Blocking  of  Government  of  Panama 
Assets 

agency:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Final  mle;  amendment. 


summary:  The  Office  of  Foreign  Assets 
Control  is  amending  the  Panamanian 
Transactions  Regulations  to  terminate 


the  residual  blocking  of  Government  of 
Panama  assets,  effective  November  4, 
1994.  This  action  terminates  the 
Panamanian  program  of  the  Office  of 
Foreign  Assets  Control.  Authority  to 
take  enforcement  action  for  sanctions 
violations  is  not  affected  by  this  action. 
EFFECTIVE  DATE:  November  4. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  I.  Pinter.  Chief  of  Licensing  (tel 
202/622-2480),  or  WilUam  B.  Hoffinan, 
Chief  Counsel  (tel.:  202/622-2410). 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury. 
Washington,  DC  20220. 

SUPPt^MENTARY  INFORMATION: 

Electronic  Availability 

This  document  is  available  as  an 
electronic  file  on  The  Federal  Bulletin 
Board  the  day  of  publication  in  the 
Federal  Register.  By  modem  dial  202/ 
512-1387  or  caU  202/512-1530  for  disks 
or  paper  copies.  This  file  is  available  in 
Postscript,  WordPerfect  5.1  and  ASCII. 

Background 

-  Executive  Order  12710  of  April  5, 
1990,  3  CFR.  1990  Comp.,  p.  282, 
terminated  the  national  emergency 
declared  on  April  8, 1988,  with  respect 
to  Panama,  and  lifted  sanctions  imposed 
against  the  Noriega  regime.  Pursuant  to 
section  207(a)(2)  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1706(a)(2),  however,  the  order 
continued  the  blocking  of  certain 
Government  of  Panama  assets  in  the 
United  States,  with  the  imderstanding  of 
the  Government  of  Panama,  to  facilitate 
resolution  of  claims  of  U.S.  persons. 
Because  all  such  claims  known  to  the 
Office  of  Foreign  Assets  Control 
("FAC")  and  arising  prior  to  the  lifting 
of  sanctions  have  either  been  settled  or 
provided  for  by  the  Government  of 
Panama,  including  its  agencies, 
instrumentalities,  and  controlled 
entities  such  as  Air  Panama,  the 
residual  blocking  has  fulfilled  its 
purpose.  Therefore,  FAC  is  revising 
§  565.510  of  the  Panamanian 
Transactions  Regulations,  31  CFR  part 
565  (the  "Regulations"),  to  authorize, 
November  4, 1994,  all  transactions 
otherwise  prohibited  by  the  Regulations 
with  respect  to  property  and  property 
interests  in  which  the  Government  of 
Panama  has  an  interest. 

Because  the  Regulations  involve  a 
foreign  affairs  function.  Executive  Order 
12866  and  the  provisions  of  the 
Administrative  Procedure  Act,  5  U.S:C. 
553,  requiring  notice  of  proposed 
mlemaking,  opportimity  for  public 
participation,  and  delay  in  effective 
date,  are  inapphcable.  Because  no 
notice  of  proposed  mlemaking  is 


required  for  this  mle,  the  Regulatory 
FlexibiUty  Act,  5  U.S.C.  601-612.  does 
not  apply. 

List  of  Subjects  in  31  CFR  Part  565 

Blocking  of  assets,  Foreign  claims. 
Panama.  Penalties.  Reporting  and 
recordkeeping  requirements.  Transfer  of 
assets. 

For  the  reasons  set  forth  in  the 
preamble.  31  CFR  part  565  is  amended 
as  follows: 

PART  565— PANAMANIAN 
TRANSACTIONS  REGULATIONS 

1.  The  authority  citation  for  part  565 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  1701-1706,  E.O 
12635,  53  FR  12134  (April  12.  1988),  3  CFR. 
1988  Comp.,  p.  563;  E.O.  12710.  55  FR  13099 
(April  6, 1990),  3  CFR,  1990  Comp.  p.  282. 

Subpart  E— Ucenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

2.  The  heading  and  text  of  §  565.510 
are  revised  to  read  as  follows: 

§565.510  Government  of  Panama  assets 
unblocked. 

(a)  Effective  November  4. 1994.  all 
transactions  involving  property  in 
which  the  Government  of  Panama  has 
an  interest  that  would  otherwise  be 
prohibited  by  this  part  are  authorized. 

(b)  Nothing  in  this  section  shall 
authorize  transactions  prior  to 
November  4. 1994.  that  were  prohibited 
by  this  part  when  transacted. 
Enforcement  actions  with  res{)ect  to 
violations  of  this  part  are  not  affected  by 
this  section. 

Dated:  October  11. 1994. 

Steven  L  Pinter, 

Acting  Director.  Office  of  Foreign  Assets 
Control. 

Approved:  October  1 1 .  1994. 
R.  Richard  Newcomb. 

Acting  Deputy  Assistant  Secretary  (Law 
Enforcement). 

[FR  Doc  94-27345;  Filed  11-3-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  24 

[GEN  Docket  No.  90-314;  DA  94-1197] 

Narrowband  Personal 
Communications  Services 

AGENCY:  Federal  Commimications 
CommissioiL 

ACTION:  Final  mle;  correction. 
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summary:  This  docunwnt  contuns  a 
correction  to  tbe  final  regulations, 
which  were  published  on  Augiist  11, 
1993  (58  FR  42681).  The  regulations 
related  to  the  frequency  allocation  and 
service  rules  ibr  Narrowband  Personal 
Communications  Services. 
EFFECTIVE  DATE:  November  4, 1994. 
FOR  FURTHER  MFORMATION  COHTACT:  John 
Reed.  Office  of  En^neering  and 
Technology.  (202)  653-7313. 

SUPPLEMEMTARV  INFORMATION: 

Need  for  Correction 

As  published,  the  rinal  regulation 
contains  an  error  that  needs  to  be 


corrected  to  ensure  that  the 
Commission's  decision  is  properly 
implemented. 

Correction  of  Publication 

Accordingly,  the  publication  on 
August  1 1 ,  1993  of  the  final  regulations, 
is  corrected  as  follows: 

IW.411    [Corrected] 

On  page  42688,  in  column  1, 
paragraph  (d)  is  corrected  to  read  as 

follows: 

(d)  A  minimum  spectriun  analyzer 
resolution  bandwidth  of  300  Hz  shall  be 
used  when  showing  compliance  with 


paragraphs  (a)(1)  (i)  and  (ii)  and  (aM2)  (i) 
and  (ii). 

This  rule  was  subsequently 
renumbered  as  §  24.411. 

List  of  Sab^ects  in  47  CFR  Part  24 

Communications  equipment 
Federal  Ckxumanications  Commission. 

WUIiam  F.  Catoa. 

Acting  Secretary. 

(FR  Doc.  94-27259  Piled  11-3-94;  8:45  ami 
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Federal  Register 

Vol.  59,  No.  213 

Friday.  November  4.  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Parts  831  and  842 
RIN  3206-nAG16 

Retirament;  Alternative  Forms  of 
Annuity 

agency:  Office  of  Persgnnel 

Management. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
changes  in  our  current  regulations  on 
alternative  forms  of  annuity  to 
implement  the  changes  in  sections 
8343a  and  8420a  of  title  5,  United  States 
Code,  made  by  the  Omnibus  Budget 
Reconcihation  Act  of  1993.  These 
regulations  provide  for  the  termination 
of  the  alternative  form  of  annuity  for 
employees  whose  annuities  commence 
on  or  after  October  1, 1994.  except  for 
employees  who  have  a  life-threatening 
affliction  of  other  critical  medical 
condition.  They  would  also  revise  the 
list  of  critical  medical  conditions 
considered  prima  facie  evidence  of 
eligibility.  The  regulations  are  necessary 
to  conform  the  current  regulations  with 
current  law. 

DATES:  Comments  must  be  received  on 
or  before  January  3,  1995. 
ADDRESSES:  Send  comments  to  Reginald 
M.  Jones.  Jr..  Assistant  Director  for 
Retirement  Policy  Development; 
Retirement  and  Insurance  Group;  Office 
of  Personnel  Management;  P.O.  Box  57; 
Washington.  DC  20044;  or  deliver  to 
OPM,  Room  4351, 1900  E  Street  NW.. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  Since 
1986.  some  individuals  retiring  tmder 
the  Civil  Service  Retirement  System  or 
the  Federal  Employees  Retirement 
System  have  been  eligible  to  elect  an 
alternative  form  of  annuity.  The 
alternative  form  of  annuity  consisted  of 
a  lump-sum  payment  of  the  individual's 
retirement  deductions  plus  reduced 


monthly  benefits.  The  amount  of  the 
reduction  was  determined  so  that  the 
present  value  of  the  future  unreduced 
annuity  would  be  actuarially  equivalent 
to  the  present  value  of  the  lump  sum 
plus  the  future  reduced  annuity 
payments. 

The  Omnibus  Budget  Reconciliation 
Act  of  1993.  Pub.  L.  103-66,  amended 
sections  8343a  and  8420a  of  title  5, 
United  States  Code,  to  limit  eligibility 
for  the  alternative  form  of  annuity  for 
individuals  whose  annuities  commence 
on  or  after  October  1. 1994,  to  those 
with  a  "life-threatening  affliction  or 
other  critical  medical  condition."  These 
regulations  would  change  sections 
831.2203(h)  and  842.703(d)  to  reflect 
this  new  statutory  eligibility 
requirement.  > 

Our  proposed  change  in  sections 
831.2207  and  842.707  refines  the  list  of 
medical  conditions  that  constitute 
prima  facie  evidence  of  a  "life- 
threatening  affliction  or  other  critical 
medical  condition."  We  are  removing 
two  conditions  from  the  list  (ventricular 
tachycardia  and  ventricular  flutter).  We 
are  also  clarifying  the  severity  required 
for  four  other  medical  conditions  before 
we  will  accept  those  conditions  as 
prima  facie  evidence.  Of  course,  this 
change  in  no  way  affects  a  claimant's 
right  to  show  that  medical  conditions. 
not  on  the  list,  are  qualifying  conditions 
under  sections  831.2207(c)(3)(iv)  and 
842.707(c)(3)(iv)  of  Title  5.  Code  of 
Federal  Regulations. 

E.0. 12866,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wi&  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
Federal  employees  and  agencies  and 
retirement  payments  to  retired 
Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Parts  831  and 
842 

Administrative  practice  and 
procedure.  Air  Traffic  Controllers, 
Firefighters.  Government  employees. 
Law  enforcement  officers.  Pensions. 
Reporting  and  recordkeeping. 
Retirement. 


U.S.  Office  of  Personnel  Management. 
Lorraine  A.  Green, 
Deputy  Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  831  and  842  as  follows: 

PART  831— RETIREMENT 

1.  The  authority  citation  for  part  831 
continues  to  read  in  part  as  follows: 

Authority;  5  U.S.C.  8347.  •  *  •  subpart  V 
also  issued  under  5  U.S.C.  8343a  and  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  Pub.  L.  100-203.  101  Stat.  1330- 
275;  §831.2203  also  issued  under  section 
7001(a)(4)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Pub.  L.  101-508 
104  Stet.  1388-328. 

2.  In  section  831.2203.  paragraphs 
(h)(1).  (h)(l)(i).  and  (h)(l)(ii)  are 
redesignated  as  paragraphs  (h)(l)(i), 
(h)(l)(i)(A).  and  (h)(l)(i)(B). 
respectively,  and  a  new  paragraph 
(h)(l)(ii)  is  added  to  read  as  follows: 

§831.2203    Eligibility. 


(h)(1)  •  •  V 

(ii)  An  individual  whose  annuity 
commences  on  or  after  October  1. 1994. 
may  elect  an  alternative  form  of  annuity 
only  if  that  individual  is  an  employee  or 
Member  who  meets  the  conditions  and 
fulfills  the  requirements  described  in 
§831.2207(c)(2)and(3). 

•  •        •        »        * 

3.  In  section  831.2207.  paragraph 
(c)(3)(ii)(G)  is  removed  and  reserved, 
paragraph  (c)(3)(ii)(V)  is  removed,  and 
paragraphs  (c)(3)(ii)  (B),  (H).  (K).  and 
(M)  are  revised  to  read  as  follows: 

§831.2207    Partial  deferred  payment  of  the 
lunnp-sum  credit  If  annuity  commences  after 
January  3, 1988.  and  before  October  1, 
1989. 

•  •        •        •        • 

(c)*  •  • 
(3)*  •  * 
(ii)*  •  * 

(B)  Aortic  stenosis  (severe). 

•  .  *        •        *        * 

(H)  Severe  cardiomyopathy— Class  fV 

»        »        *        •        • 

(K)  Cardiac  aneurysm  not  amenable  to 
surgical  treatment. 

•  *        •        •     '  • 

(M)  Severe  hepatic  failure. 
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PART  842-FCDERAL  EMPLOYEES 
RETIREMENT  SYSTEM-BASIC 
ANNUITY 

4.  The  authority  citation  for  part  842 
continues  to  read  as  follows: 

Avtharttr  % USXl  «4«1(s).  $$842,104  and 
S42.106  also  issued  under  S  U.&C  »461(n): 
$842,105  also  issued  under  S  U.S.C 
8402(cXl)  snd  7701(bM2);  S  842.106  also 
iasoed  under  tactkn  7302(in)(2)  of  tiie 
Omntes  Budssl  Heoennltiition  Act  of  1990. 
Pub.  L.  101-508  and  5  U.S.C.  8402(c)(1): 
$$  842.604  and  M2.6t  1  also  iamed  under  S 
U.S.C  8417;  $842,607  also  issued  under  5 
VSC  8416  aad  8417.  $842,614  also  issued 
under  5  liS.C.  •41tt;  $  842.61S  also  issued 
under  5  U.SC  8418;  $  842.703  also  issued 
under  section  7001(a)(4)  of  the  Omnibus 
Bodget  Reconciltatkm  Act  of  1990.  Pub.  L. 
101-508-,  $842.T<»7  ako  issued  under  section 
6001  of  the  Omnibus  Budget  Reconciliation 
Act  of  1987,  fob.  L  100-203:  $  842.708  also 
issued  under  section  4<»0  of  the  Omnibus 
Budget  ReconcHtatioTi  Art  of  1989.  Pub.  L. 
101-239  and  section  7001  of  the  Omnibus 
Budget  RoconciUaUoa  Act  of  1990.  Pub.  L 
101-508:  s\tbpa2t  H  also  issuod  under  5 
U.S.C  1104. 


5.  In  section  842.703,  paragraphs 
(d)(1).  (d)(lK>).  and  (dMDdi)  are 
redesignated  as  paragraphs  (d)(1)(i). 
(d)(l)(i)(A).  (d)(l)(i)(B).  respectively, 
and  a  new  paragraph  (dJllHii)  is  added 
to  read  as  follows: 

fS42.703    EKgMNty. 

•  •         •         •         • 

(dHi)  •  •  • 

(ii)  An  individual  whose  annuity 
commences  on  or  after  October  1, 1994, 
may  elect  an  alternative  ioimt  of  annuity 
only  if  that  individual  is  an  employee  or 
Member  who  meets  the  conditions  and 
fulfills  the  requirements  destjibed  in 
§  842.707(c)  (2)  and  (3). 

•  •  •  a  • 

6.  In  section  842.707  paragraph 
(c)(3)(ii)(G)  is  removed  and  reserved, 
paragraph  (c)l3)til)fV)  is  removed,  and 
paragraphs  (cX3Ki«)  IB),  l").  (K).  and 
(M)  are  revised  to  read  as  follows: 


1842.707   PartMdelerredp^pMnlollM 
lump-sum  credit  If  annuity  commencee  aflv 
Januwy  9, 1988,  snd  before  October  1. 

1908. 

•  •        •        •        • 

(c)«  •  • 
(3)'  •  ' 
(ii)*  '  • 
(B)  Aortic  Stenosis  (sevei«). 

•  •        •        *        * 

(H)  Severe  caniiomyopadiy— Class  IV. 

•  •        •        •        • 

(K)  Cardiac  aneurysm  not  amenable  to 
surgical  treatment. 


(M)  Severe  hepatic  fail 
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$$  831.2203, 831.2208, 842.703, 842.708 
[Amended] 
7.  In  the  list  below,  for  each  section 

and  paragraph  indicated  in  the  left  two 
columns,  remove  the  reference 
indicated  in  tRe  third  column  where  it 
appears  in  the  paragraph,  and  add  the 
reference  indicated  in  the  fourth 
column: 


Section 


831.2203 

831.2203 
831J2208 
831.2206 
8312208 
842.703  . 
842.703  . 
842.708  . 
842.708  . 
842.706  . 


Paragraph 


new^ly  designated  (r>}(l)(i) 
(hK2)  introductory  text  — 

(a)  introductory  text 

(b)  

(c)(2)(ii) 

newty  des9«M  ifSH^m 


<d)(2)  nkoductanr  teid 
(a)  introductory  text  _ 

(b) 

(c)(2)(ii) 


Remove 


1995  „_. 

(h)(l)(l) 

1995 

1995  ..„„ — 

831.2203  (h)(1)(i)  ..J 
1995 

m-im ~ 

1995 - 

ig^ „.. 

642.7C0(dj(1)(i) 


Add 


1994 

(h)(iKiKB) 

1984 

10»4 

831 .2203  (hH«)«CA) 

1994 

<d)(1UiMB) 

1994 

1994 

842.703(d«1MI)(A) 


IFR  IX>r  94-27363  FiW  1 1-3-94;  8:45  am) 
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5  CFR  Parts  211. 230,  300, 301.  307, 
310,  316, 330, 333,  339,  340,  351,  353, 
and  930 

RIN3208-AG18 

Federal  Staffing  Provisions  Supporting 
Sunset  of  the  Federal  Personnel 
Manual 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  places 
into  regulation  a  limited  number  of 
Fedenl  sUffiog  provisions  that  were 
formerly  in  the  Federal  Personnel 
Manual  (FPM).  The  remaining 
"provisionally  retained"  portions  of  the 
FPM  will  he  abolished  by  December  31, 
1994.  This  proposed  rule  deletes  or 
replaces  regalatory  language  which 
references  the  FPM.  Its  provisions  also 


define  or  darify  teniK  and  describe 
procedures  used  in  volerans'  preference, 
reductions  in  force,  veterans' 
readjustment  appoiatments.  term 
appointments,  eeasonal  and  intermittent 
employment.  nottcompatiUw  terra 
appointments  based  oa  Pnos  Corps 
service,  exemption  of  certain  employees 
from  coverage  of  the  Part-time  Career 
Employment  Act,  physical  requirements 
for  eaipfovnient.  and  actions  taken 
during  a  national  MMiseocy  (including 
the  poniMe  appoiatnent  of  relatives). 
They  eidend  delegations  to  agencies  for 
assigning  persons  serving  under 
excepted  appointments  to  the  work  of 
positions  in  the  coanpelitive  service: 
making  temporary  appointments  of 
worker  trainees  pending  establishment 
of  a  register  tTAI*ER);  and  extending 
time  limits  for  overseas  temporary 
appointments.  The  proposed  provisions 
also  delete  requirenients  for  a  number  of 
regular  reports.  In  the  case  of  part  351, 
Reduction  in  Force,  and  part  353, 
Restoration  to  Duty  Fran  Military 
Service  or  Compensable  Injury,  sections 


are  reworded  for  clarity  and  uHudstcncy 
with  decisions  of  the  Merit  Systems 
Protection  Board. 

DATES:  Comments  must  be  submittud  on 
or  before  December  5, 1994. 
ADDRESSES:  Send  or  deliver  written 
(X)mmenls  to  Leonard  R.  Klein, 
Associate  Director  for  Career  Entry, 
Office  of  Personnel  Managemwit.  Room 
6F08, 1900  E  Street,  NW.,  Washington, 
DC  20415-0001  (FAX  202-606-2329). 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Bohling,  (202)  606-0960  with 
questions  concerning  the  changes  in  5 
CFR  330;  Thomas  Glennon.  (202)  606- 
0960  concerning  the  changes  in  5  CFR 
351;  Raleigh  Neidlle.  t202)  C05-OR30 
concerning  the  changes  in  5  CFR  340, 5 
CFR  353  and  5  CFR  930;  and  Mike 
Carmicfaael  or  Karen  facolK,  f  202)  606- 
0830,  concerning  the  other  changes. 

SUPPt.EMENTARY  VIFORMATION: 

The  Vice  President's  National 
Performanoe  Review  (NPR) 
recommended  that  tiw  Office  of 
Personnel  Mana^eaMnt  (OPM)  '^hase 


out  the  entire  10,000  page  Federal 
Personnel  Manual  (FPM)."  The 
President  endorsed  the  NPR 
recommendations. 

In  planning  to  abolish  the  FPM,  OPM 
met  over  an  extended  period  with 
representatives  of  agencies  and 
employee  unions  to  identify  which  FPM 
policies  should  be  dropped,  which 
should  be  continued  in  regulation,  and 
which  should  be  available  as  a  helpful 
reference  in  an  alternative  format.  The 
resulting  recommendations  were 
reviewed  and  endorsed  by  the 
Interagency  Advisory  Group  of  agency 
personnel  directors  and  by  the  National 
Partnership  Council. 

This  proposed  rule  carries  out  the 
recommendatio^i^f  those  groups  to 
retain  selected  current  policies. 
Regulations  to  establish  new  policies, 
including  implementation  of  Pub.  L. 
103-353  (veterans'  reemployment 
rights),  will  be  proposed  separately. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Personnel  Management  and 
Budget  in  accordance  with  E.O.  12866. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects 

5  CFR  Part  211 

Government  employees.  Veterans. 
5  CFR  Part  230 

Civil  defense.  Government  employees. 
5  CFR  Part  300 

Freedom  of  information.  Government 
eniplovoes.  Reporting  and 
n:curdl.eeping  requirements.  Selective 
Service  System. 

5  CFR  Part  301 

Government  employees. 
5  CFR  Part  307 

Government  employees,  Veterans. 
5  CFR  Part  310 

Government  employees. 
5  CFR  Part  316 

Government  employees. 

5,CFR  Part  330 

Armed  forces  reserves.  Government 
employees. 
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5  CFR  Part  339 

Equal  employment  opportunity. 
Government  employees.  Health, 
Individuals  with  disabilities. 

5  CFR  Part  340 

Government  employees. 

5  CFR  Part  351 

Administrative  practice  and 
procedure.  Government  employees. 

5  CFR  Part  353 

Administrative  practice  and 
procedure.  Government  employees. 
5  CFR  Part  930 

Administrative  practice  and 
procedure.  Computer  technology, 
Government  employees,  Motor  vehicles. 
James  B.  King. 
Director.  Office  of  Personnel  Management. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  parts  211,  230,  300,  301,  307,  310, 
316,  330,  333,  339,  340, 351, 353, and 
930  as  follows: 

PART  211— VETERAN  PREFERENCE 

1.  Part  211  is  revised  to  read  as 
follows: 

211.101  Purpose 

211.102  Definitions 

211.103  Administration  of  preference. 
Authority:  5  U.S.C.  1302. 

§211.101    Purpose. 

The  purpose  of  this  chapter  is  to 
define  veterans'  preference  and  the 
administration  of  preference  in  Federal 
employment.  (5  U.S.C.  2108J 


5  CFR  Part  333 
Government  employees. 


UMI 


§211.102    Definitions. 

For  the  purposes  of  preference  in 
Federal  employment  the  following 
definitions  apply:  • 

(a)  Veteran  means  a  person  who  was 
separated  with  an  honorable  discharge 
or  under  honorable  conditions  from 
active  duty  in  the  armed  forces 
performed — 

(1)  In  a  war;  or, 

(2)  In  a  campaign  or  expedition  for 
which  a  campaign  badge  has  been 
authorized;  or,  • 

(3)  During  the  period  beginning  April 
28,  1952,  and  ending  July  1, 1955;  or, 

-    (4)  For  more  than  180  consecutive 
days,  other  than  for  training,  any  part  of 
which  occurred  during  the  period 
beginning  February  1.  1955,  and  ending 
October  14, 1976. 

(b)  Disabled  veteran  means  a  person 
who  was  separated  under  honorable 
conditions  from  active  duty  in  the 
armed  forces  performed  at  any  time  and 
who  has  established  the  present 
existence  of  a  service-connected 


disability  or  is  receiving  compensaUon. 
disability  retirement  benefits,  or 
pensions  because  of  a  public  statute 
administered  by  the  Department  of 
Veterans  Affairs  or  a  military 
department. 

(c)  Preference  eligible  means  veterans, 
spouses,  widows,  or  mothers  who  meet 
the  definition  of  "preference  eligible"  in 
5  U.S.C.  2108.  Preference  eligibles  are 
entitled  to  have  5  or  10  points  added  to 
their  earned  score  on  a  civil  service 
examination  (see  5  U.S.C.  3309).  They 
are  also  accorded  a  higher  retention 
standing  in  the  event  of  a  reduction  in 
force  (see  5  U.S.C.  3502).  Preference 
does  not  apply,  however,  to  inservice 
placement  actions  such  as  promotions. 

(d)  Armed  forces  means  the  United 
States  Army.  Navy,  Air  Force,  Marine 
Corps,  and  Coast  Guard. 

(e)  Uniformed  services  means  the 
armed  forces,  the  commissioned  corps 
of  the  Public  Health  Service,  and  the 
commissioned  corps  of  the  National 
Oceanic  and  Atmospheric 
Administration. 

(0  Active  duty  or  active  military  duty 
means  full-time  duty  with  military  pay 
and  allowances  in  the  armed  forces, 
except  for  training  or  for  determining 
physical  i^ess  and  except  for  service 
in  the  Reserves  or  National  Guard. 

(g)  Separated  under  honorable 
conditions  means  either  an  honorable  or 
a  general  discharge  from  the  armed 
forces.  The  Department  of  Defense  is 
responsible  for  administering  and 
defining  military  discharges. 

§  21 1.103    Administration  of  preference. 

Agencies  are  responsible  for  making 
all  preference  determinations  except  for 
preference  based  on  a  common  law 
marriage.  Such  a  claim  should  be 
referred  to  OPM's  General  Counsel  for 
decision. 

PART  230— ORGANIZATION  OF  THE 
GOVERNMENT  FOR  PERSONNEL 
MANAGEMENT 

2.  TTie  authority  citation  for  Part  230 
is  revised  to  read  as  follows: 

Autfaoritjr:  5  U.S.C.  1302.  3301,  3302;  E  O 
10577.  3  CFR  1954-1958  Comp..  p.  218;  sec. 
230.402  also  issued  under  5  U.S.C.  1104. 

3.  La  §  230.402,  paragraphs  (a)  through 
(h)  are  redesignated  as  paragraphs  (b) 
through  (i),  respectively;  a  new 
paragraph  (a)  is  added;  and  newly 
redesignated  paragraph  (b)  is  revised  to 
read  as  follows: 

§230402    Agency  authority  to  make 
emergeflcy-indefinits  appointments  in  a 
national  emergency. 

(a)  When  a  national  emergency 
exists — 
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(1)  Dtfh-P*^  A  aabooal  emergancy 
must  umM  otf  oftlM  feOowiag 
condMoor. 

(i)  It  wM  dtdmnd  by  tbe  PiwklBnt  or 
Congress. 

(U)  h  Involves  «  danger  to  the  Uni«ed 
SMM'  safsty .  SKttritv.  or  stability  that 
raanlls  from  specifiad  circumstances  or 
twtirtitifM  and  that  it  national  in  scope. 

(iii)  II  raqMiras  a  national  program 
spadfically  iatanded  to  combat  the 
threat  to  national  safety,  security,  or 

stalrilily. 

(2)  Tennination  of  a  national 
emmrgntcy.  A  national  emergency  no 
longer  exists  if  it  is  officialW  terminated 
by  Om  President  or  Congress,  or  if  the 
specific  circumsuncas,  conditions,  or 
propam  cited  in  the  original  declaration 
are  tanninated  or  corrected. 

(b)  Basic  authority.  Agencies  may 
make  emergency-indefinite 
appointments  without  OPM  approval 
during  any  national  emergency  as 
deRnad  in  paragraph  (a)  of  this  section. 
The  head  of  an  agency  with  a  defense- 
related  mission  may  request  OPM's 
approval  to  make  emergenq^indefinite 
appointments  without  a  declared 
natiooal  emergency  when  the  President 
has  authorized  tbe  call-up  of  tome 
portion  of  the  military  NMrvenbr  some 
military  purpoee.  The  request  must 
demonsuate  that  normal  hiring 
procedurea  cannot  meet  sufge 
employment  requirements  and  that  use 
of  emergency-indefinite  appointments  is 
necessary  lor  economy  and  efficiency. 
Except  as  provided  by  paragraphs  (c) 
and  (d)  of  this  section,  agencies  must 
make  emergency-indefinite 
appointments  from  appropriate  registers 
of  ehoibles  as  long  as  there  are  available 
eligibW 


f  300i201    CJiamlnatlona. 

•  •        •        •        • 

(b)  The  OfBoa  maintsins  oontrol  over 
the  security  aadiilsBsioltesting  and 
examination  materials  which  it  has 
developed  and  made  avaiUble  to 
agencies  for  initial  r<i|>a<ili»e 
appointment  or  inservice  use  unless  the 
materials  were  developed  specifically 
for  an  agency  through  a  niabursable 
contractaal  afraemenL  These  testing 
and  examination  materials  include,  and 
are  sub)ect  to  the  same  controls  as,  those 
described  ia  (aXD  «nd  (aN2)  of  this 
section. 

•  •        •        •        • 

6.  A  new  subpart  C,  consisting  of 
S  300.301,  is  added  to  read  as  follows: 


Subpart! 

Sec 

300.301  Authority. 

fSOQiJOl    Aiilko<tty. 

(a)  hi  accovdaace  with  5  U.S.C.  3341. 
an  agency  may  detail  an  employee  in 
the  competitive  service  to  a  position  in 
either  the  competitive  or  excepted 
service. 

(b)  hi  accordance  with  5  U.S.C.  3341, 
an  agency  may  detail  an  employee  in 
the  excepted  service  to  a  position  in  the 
excepted  service  and  may  also  detail  an 
excepted  service  employee  serving 
under  Schedule  A.  Schedule  B.  or  the 
Veterans  Readiustment  Act,  to  a 
position  in  the  competitive  service. 

(c)  Any  other  detail  of  an  employee  in 
the  excepted  service  to  a  position  in  the 
competitive  service  may  be  made  only 
with  the  prior  approval  of  the  Office  of 
Personnel  Management  or  under  a 
delegated  agreement  between  the  agency 
and  OPM. 

7.  In  §  300.407,  paragraph  (b)  is 
revised  to  read  as  follows: 


PART  300-EIIPLOYMENT  (GENERAL)     S300iW    Omuiantatlon. 
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4.  TTie  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  5  U  S  C.  552.  3301.  and  3302: 
E.a  10577.  3  CFR  19*4-1958  CoRip..  page 
218.  unless  otherwiae  ootad. 

Sec*.  300.101  through  300.104  also  issued 
under  5  U.S.C  7201.  7204,  and  7701.  E  O. 
1147S.  3CFK  l»«-1970Q>inp.,  p«(ta  803. 

Sec.  300.301  alao  issued  under  S  U.S.C 
1104  and  3341. 

Sees.  300.401  through  300.408  also  issued 
under  5  U.SC  1302|c).  2301.  and  2302. 

Sees.  300.501  through  3(X).507  also  issued 
under  5  use  1103(a)(5). 

Sec.  300.603  also  iiMued  under  5  U.S.C. 
1104. 

5.  bi  §300.201.  paragraphs  (b)  through 
(e)  are  raffasfgnatad  as  paragraphs  (c) 
through  (f),  respectively  and  a  new 
paragraph  (b)  is  added  tu  read  as 
follows: 


(b)  When  requested  by  the  Office  of 
Personnel  Management,  agencies  will 
provide  reports  on  the  use  of 
commercial  recruiting  firms,  based  on 
the  records  required  in  (a)  dbove. 

PART  301-OVERSEAS  EMPLOYMEMT 

8.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Autharity:5U.S.C3301.330Z:*  *  * 

9.  In  §  301.203.  paragraph  (c)  is 
revised  and  paragraph  (d)  is  added  to 
read  as  follows: 


f30l.a(»    Duration  ol 


(c)  An  ^ency  may  make  an  overseas 
hmited  appointment  for  1  year  or  less  to 
meet  administrative  needs  for  temporary 


employment.  An  agency  may  extend 
such  an  appointaient  for  up  to  a 
maximum  of  1  additional  year. 

(d)  Upon  request  from  the 
headquarters  level  of  a  Department  or 
agency,  OPM  may  approve,  or  delegate 
to  agencies  the  authority  to  approve, 
exceptions  to  the  time  liarits  set  otit  in 
paragraph  (c)  of  this  aec^on. 

PART307-VETERANS 
READJUSniENT  APPOVfTMENTS 

10.  The  authority  citation  for  pari  307 
continues  to  read  as  follows: 

AaAarllr-  S  VS.C,  3301.  saM:  E.a  115X1. 

3  CFR,  1970  Comp..  p.  912;  38  ^^S.C  4214. 

f307.10S    (Amandad] 

11.  In  §  307.102.  par^^ph  (c)  is 
removed. 

12.  Sectiao  307.103  is  revised  to  read 
as  follows: 

$307,103    Appolwtlog  aulfcottty. 

(a)  Agency  may  appoint  any  veteran 
who  served  on  active  duty  after  August 
4. 1964.  who  meets  the  basic  veterans 
readjustment  eligibility  provided  by 

law. 

(b)  Appointments  are  sohject  to 
investigation  by  OPM.  A  law.  Executive 
order,  or  regulation  which  disqualifies  a 
person  for  appointment  in  the 
competitive  service  also  disqualifies  a 
person  for  a  veterans  readjustment 
appointment. 

13.  Section  307.104  is  added  to  read 
as  follows: 

$307,104    Appeal  rights. 

A  veterans  readjustment  appointment 
is  an  excepted  appointment  to  a 
position  otherwise  in  the  competitive 
service.  Veterans  readiustment 
appointees  have  the  same  appeal  rights 
as  excepted  service  employees  under 
parts  432  and  752  of  this  chapter,  except 
the  appointees  are  also  entitled  to 
limited  appeal  protecticm  during  their 
1st  year  of  service  as  set  forth  in 
S  315.806  of  this  chapter. 

PART  310— EMPLOYMENT  OF 
RELATIVES 

14.  The  authority  citation  for  part  310 
continues  to  read  as  follows: 

Authority:  5  U.S.C  3302.  730r,  E.0. 10577. 
3  CFR.  1954-1958  Co«p..  p  21«:E.O.  11222, 
3  CFR,  1964-1965  Comp..  p.  306. 

15.  Section  310.202  is  revised  to  read 
as  follows: 

$310,202    Exception*. 
When  necessary  to  meet  urgent  needs 

resulting  from  an  emergency  posing  an 
immediate  threat  to  life  or  property,  or 
a  national  emergency  as  defined  in 
§  230.402(a)(1)  of  this  title,  a  public 


official  may  employ  relatives  to  meet 
those  needs  without  regard  to  the 
restrictions  in  section  3110  of  title  5. 
United  States  Code,  and  this  part. 
Appointments  under  these  conditions 
are  temporary  not  to  exceed  1  month, 
but  may  be  extended  for  a  2nd  month 
if  the  emergency  need  still  exists. 

PART  31fr-TEMP0RARY  AND  TERM 
EMPLOYMENT 

16.  The  authority  citation  for  part  316 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C  3301,  3302  and  E.O 
10577  (3  CFR  1954-1958  Comp.,  p.  218); 
S  316.302  also  issued  under  5  U.S.C.  33Q4(c) 
22  U.S.C  2506  (94  Stat.  2158);  38  U.S.C        ' 
2014.  and  E.0. 12362,  as  revised  by  E.O. 
12585;  S  316.402  also  issued  under  5  U  S  C 
3304(c)  and  3312.  22  U.S.C  2506  (93  Stat 
371),  E.0. 12137.  38  U.S.C  2014.  and  E.O. 
12362.  as  revised  by  E.O.  12585  and  E.O. 
12721. 

17.  Section  316.201  is  revised  to  read 
as  follows: 
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S  316.201    Purpose  and  duration. 

(a)  General  OPM  may  authorize  an 
agency  to  fill  a  vacancy  by  temporary 
appointment  pending  establishment  of  a 
register  (TAPER  appointment)  when 
there  are  insufficient  eligibles  on  a 
register  appropriate  for  filling  the 
vacancy  in  a  position  that  will  last  that 
the  vacancy  be  filled  before  eligibles  can 
be  certified.  The  agency  must  follow  the 
provisions  of  part  333  of  this  chapter 
when  making  a  TAPER  appointment. 

(b)  Specific  authority  for  Worker- 
Trainee  positions.  Agencies  may  make 
TAPER  appointments  to  positions  at 
GS-1.  WG-1,  and  WG-2  and  may 
reassign  or  promote  the  appointees  to 
other  positions  through  grade  GS-3. 
WG-4.  or  equivalent  grades  in  the 
Federal  Wage  System. 

18.  Section  316.301  is  revised  to  read 
as  follows: 

$  31 6.301    Purpose  and  duration. 

An  agency  may  make  a  term 
appointment  for  a  period  of  more  than 
1  year  but  not  more  than  4  years  when 
the  need  for  an  employee's  services  is 
not  permanent.  Reasons  for  making  a 
term  appointment  include,  but  are  not 
limited  to:  project  work,  extraordinary 
workload,  scheduled  abolishment, 
reorganization,  or  contracting  out  of  the 
function,  imcertainty  of  future  funding, 
or  the  need  to  maintain  permanent 
positions  for  placement  of  employees 
who  would  otherwise  be  displaced  fi-om 
other  parts  of  the  organization. 

19.  to  §  316.302,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

$316,302    Selection  of  term  employee*. 


(c)*  •  • 

(3)  A  person  eligible  for  career  or 
career-conditional  employment  imder 
secUons  315.601.  315.605.  315.606, 
315.607.  315.608.  315.609.  315.703  of 
this  chapter. 
*        •        •        •        • 

PART  330-RECRUITMENT. 
SELECTION.  AND  PLACEMENT 
(GENERAL) 

20.  The  authority  citation  for  part  330 
continues  to  read  as  follows: 

Audioriiy:  5  U.S.C  1302,  3301.  3302;  E  O 
10577:  3  CFR.  1954-58  Comp. .  p.  218; 
§  330.102  also  issued  under  5  U.S.C  3327; 
subpart  B  also  issued  under  5  U.S.C  3315 
and  8151;  §  330.401  also  issued  under  5 
U.S.C  3310;  subpart  H  also  issued  under  5 
U.S.C  8337(h)  and  8457(b):  subpart  I  also 
issued  under  sec.  4432  of  Pub.  Law  102-484. 

21.  Section  330.201  is  revised  to  read 
as  follows: 

*?22:?°^    EstabMshment  and  maintenance 
ofRPL. 

(a)  The  reemployment  priority  list 
(RPL)  is  the  mechanism  agencies  use  to 
give  reemployment  consideration  to 
their  former  competitive  service 
employees  separated  by  reduction  in 
force  (RIF)  or  hilly  recovered  from  a 
compensable  injurj'  after  more  than  1 
year.  The  RPL  is  a  required  component 
of  agency  positive  placement  programs, 
to  filling  vacancies,  the  agencj*  must 
give  RPL  registrants  priority 
consideration  over  certain  outside  job 
applicants  and.  if  it  chooses,  also  may 
consider  RPL  registrants  before 
considering  mtemal  candidates, 
(b)  Each  agency  is  required  to 
establish  and  mamtain  a  reemplo>-ment 
priority  list  for  each  commuting  area  m 
which  it  separates  eligible  competitive 
service  employees  by  RIF  or  when  a 
former  employee  recovers  fiom  a 
compensable  injury  after  more  than  1 
year,  except  as  provided  m  paragraph 
(c)  of  this  section.  For  purposes  of  this 
subpart,  "agency"  means  "Executive 
agency"  as  defined  in  5  U.S.C.  105.  All 
components  of  an  agency  within  the 
commuting  area  utilize  a  smgle  RPL  and 
are  responsible  for  giving  priority 
consideration  to  the  RPL  registrants, 
(c)  An  agency  need  not  mamtain  a 
distinct  RPL  for  employees  separated  by 
reduction  in  force  if  the  agency  operates 
a  placement  program  for  its  employees 
and  obtains  OPM  conourence  that  the 
program  satisfies  the  basic  requirements 
of  this  subpart.  The  intent  of  this 
provision  is  to  allow  agencies  to  adopt 
different  placement  strategies  that  are 
effective  for  their  particular  programs 
yet  satisfy  legal  entitlements  to  priority 
consideration  m  reemployment. 


22.  to  §  330.202,  paragraph  (aXD  is 
revised  and  paragraph  (c)  is  added  to 
read  as  follows: 

S33a202    Application. 

(a)(1)  To  be  entered  on  the  RPL,  an 
eligible  employee  under  §  330.203  must 
complete  an  application  prescribed  by 
the  employing  agency  and  inform  the 
agency  of  any  significant  changes  in  the 
information  provided.  This  appUcation 
must  provide  for  the  employee  to 
specify  the  conditions  under  which  he 
or  she  will  accept  employment, 
including  grade,  occupation,  and 
minimum  hours  of  work  per  week,  in 
addition  to  positions  at  the  same 
representative  rate  and  type  of  work 
schedule  (e.g..  full-time,  part-time, 
seasonal,  intermittent,  on-call.  etc.)  as 
the  position  from  which  the  employee 
was  or  will  be  separated.  Registration 
may  take  place  as  soon  as  a  specific 
notice  of  separation  under  part  351  of 
this  chapter,  or  a  Clertification  of 
Expected  Separation  as  provided  m 
§  351.807  of  Uiis  chapter,  has  been 
issued.  The  employee  must  submit  the 
application  within  30  calendar  days 
after  the  RIF  separation  date.  An 
employee  who  fails  to  submit  a  timely 
appUcation  is  not  entiUed  to  be  placed 
on  the  RPL.  If  an  agency  has 
components  scattered  throughout  a  large 
commuting  area,  the  agency  may  allow 
ehgibles  to  indicate  their  availability 
only  for  certain  sub-areas  within  the 
commuting  area.  However,  the  agency 
caimot  deny  consideration  throughout 
the  entire  commuting  area  if  the  eligible 
wants  it.  . 
•        •        •        •        • 

(c)  Agencies  should  assist  employees 
to  identify  positions  withm  the  agency 
for  which  they  qualify  and  these 
positions  should  be  listed  on  the  RPL 
application. 

23.  In  §  330.203.  paragraphs  (a)(4)  and 
(c)  are  revised  and  paragraphs  (d).  (e). 
(f).  and  (g)  are  added  to  read  as  follows: 

$330,203    Eligibility  due  to  reduction  in 
force. 

(a)  •  •  • 

(4)  Have  not  declined  an  offer  under 
subpart  G  of  part  351  of  Uiis  chapter  of 
a  position  uith  the  same  type  of  work 
schedule  and  a  representative  rate  at 
least  as  high  as  that  of  the  position  from 
which  the  employee  was  or  will  be 
separated. 


(c)  A  tenure  group  1  employee  is 
eligible  for  the  RPL  for  2  years,  and  a 
tenure  group  II  employee  is  ehgible  for 
1  year,  from  the  date  the  employee  is 
entered  on  the  RPL 

(d)(1)  When  an  individual  declines  an 
offer  of  career,  career-conditional,  or 
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I  appoiatment  without  time 
limit  or  fiiU  to  raply  lo  an  inqiiiry, 
under  this  subpart,  and  the  position 
nsAets  the  acceptable  conditions  shown 
in  his  or  her  application,  he  or  she  loeea 
RPL  consideration  for  all  poeitions  with 
a  repcissnttive  rats  at  or  Mow  that 
grad^  However,  aubfact  to  paragraph 
(dN2Xiii)  of  this  aectioa.  die  Individual 
leUlns  eligiMlity  for  poeitions  with  a 
higher  representative  rale  up  to  the  last 
grade  held. 

(Z)  Aho,  an  individual  is  taken  off  the 
RPL  befote  IIm  period  of  eligibility 
expires  when  the  individual: 
(i)  Requests  removal. 
(ii)  Receive*  a  caraer.  career- 
conditional,  or  excepted  appointment 
without  time  limit  in  any  agency. 

(iii)  Declines  an  offer  of  career,  career- 
conditional,  or  excepted  appointment 
without  time  limit  or  fails  to  reply  to  an 
inquiry,  under  this  subpart,  by  the 
employee's  fomwr  ageitcy,  concerning  a 
specific  position  having  a  representative 
mte  at  least  as  hi(d>.  and  with  the  same 
tvpe  of  wort  schedule,  as  that  of  the 
position  from  which  the  person  was  or 
willbeseperated. 

(iv)  Separates  for  some  other  reason 
before  the  RIP  separation  takes  effect 
(such  ■*  fBtifement,  resignation,  etc.). 
An  employee  who  retires  the  day  after 
separation  by  RIP.  or  later,  does  not  lose 
RPL  eligibility. 

(v)  Declines  an  interview  or  fails  to 
appev  for  •  scheduled  interview  only  if 
notified  in  advance  of  this  requirement 
and  the  subsequent  consequences, 
(vi)  In  the  case  of  an  individual 
enrolled  on  an  RPL  for  Alaska  or 
oironeaa.  leaves  the  area  covere<l  by  that 
RPLorhaoomes  diaqrialified  for 
ovoTMae  anployment  because  of 
previous  eanrioe  or  residence. 

(3)  WImb  an  agancy  removes  on 
individual  from  the  RPL  because  of 
failure  to  reply  to  a  specific  permanent 
job  offer  or  an  inquiry  of  availability  for 
a  spedBc  parmanent  vacancy,  the 
agsocy  MMMt  have  evidence  to  show  that 
a  written  offer  or  inquiry  was  made  and 
rsoaived.  The  written  ofTer  or  inquiry  to 
the  ladividual  must  cliarly  state  that 
failure  lo  respond  will  result  in  loss  of 
RPLcoosideratioo  for  all  grades  or  for 
lo%««r  aadaa.  as  appropriate. 


beyond  the  original  time  set  in 
paragraph  (c)  of  this  aactian. 

{^EUfjiAM  who  had  agreed  to 
tianaiv  with  their  function  hut  ware 
tapaniad  by  lUF  hom  tiie  gaining 
competitive  area  are  registered  on  the 
RPL  of  the  gaining  competitive  area. 

24.  In  §  330.204,  paragraphs  (a)  and 
(b)(3)  are  revised  and  paragnph  (c)  is 
added  to  raad  as  follows: 


UMI 


M  DedinatieH  ol  ooopemianent 
employnwm  kaa  bo  efiact  on  RPL 
eligibility  or  continuation  of  RPL 
consideration. 

(f)  Consideration  for  all  {obs  (whether 
panaaaent  or  nonpcmnnent)  is 
suapanded  for  any  individual  who 
Cmnot  be  leeched  by  the  agency. 
Sofaodssioo  of  an  updated  applicatioo 
om  Mtaalala  oanaioaration.  but  the 
period  ofetigihibty  is  not  extended 


1330.204    EMgibMlty  due  to  compensable 

Injury. 

(a)  A  corapetitiva  service  employee  in 
tenure  group  I  or  D  who  is  separated  (or 
who  accepU  a  lower  graded  position  in 
lieu  of  separation)  because  of  a 
oooBpensable  in^tuy  or  disability  (as 
defined  in  part  353  of  this  chapter)  who 
has  fully  recovered  more  than  1  year 
after  compensation  began  is  entitled  to 
be  placed  on  the  RPL  provided  the 
individual  applies  within  the 
timeframes  addressed  in  §  330.202.  Part 
353  of  this  chapter  contains  information 
on  ehgihitity. 
•        •«••• 

(b)*  •  • 

(3)  Declines  an  offer  or  tails  to 
respond  loan  imqniry  of  availability 
about  a  specific  position  that  is  ttie  same 
as  or  equivalent  to  the  position  from 
which  separated. 

(c)  A  former  empiovee  must  request 
reemployment  oaaaMaration  within  the 
time  hmiU  set  in  $  330.202. 

25.  Section  330.205  b  revised  to  read 
as  follows: 

§330.205    Empleymsnt  restrtcttons. 

(a)  The  restrictions  in  paragraph  (b)  of 
this  section  apply  to  the  filling  of  all 
competitive  service  vacancies, 
regardless  of  whether  on  agency  plans  to 
maka  a  temporary,  tenn,  or  permanent 
appointment.  This  means  on  agency 
must  consider  RPL  registrants  for 
nonpermanent  as  well  as  purmancnt 
positions  when  they  havt)  indicated 
such  interest  on  their  I^L  oppru-ation. 

(b)  When  a  qualified  individual  is 
available  on  an  agency's  RPL,  the 
agency  may  not  make  a  Rnal 
commitment  to  an  individual  not  on  the 
RPL  to  fill  a  permanent  or  temporary 
competitive  service  position  by: 

(1)  A  new  appointment,  unless  the 
individual  appointed  is  a  qualified  10- 
point  preference  eligible;  or 

(2)  Transfer  or  reemployroent.  unless 
the  individual  appointed  is  a  preference 
eligible,  is  exercising  restoration  rights 
under  psit  353  of  this  chapter  based  on 
return  from  military  service  or  recovery 
from  a  conpensabfe  infury  or  disability 
within  1  year,  or  is  exercising  other 
statutory  or  regulatory  reemployment 
rights. 

(c)  Paragraph  (b)  of  this  section  does 
not  apply  to  aotioos  involving 


employees  on  an  agency's  rolls,  as 
authoiiaad  below,  or  in  filling  a  specific 
posttion: 

(1)  When  all  qualified  individuals  on 
the  RPL  dadine  an  offer  of  a  specific 
position  or  fail  to  respond  to  an  official 
igsncy  inquiry  about  their  availability 
for  it;  or 

(2)  By  a  mrrent,  qualified  employee  of 
the  agency  through: 

(i)  Detail  or  position  change 
(promotion,  demotion,  reassignment);  or 

(ii)  Conversion  to  competitive 
appointment  of  employees  currently 
serving  vuider  appointments  that  carry  a 
noncompetitive  conversion  eligibility 
(e.g..  Veterans  Readjustment  Appointee, 
30  percent  disabled  veterans,  disabled 
employees  under  Schedule  A 
appointment.  Presidential  Management 
Interns,  cooperative  education  students 
under  Schedule  B  appointment,  and 
TAPERS);  or 

(iii)  Reappointment  without  a  break  in 
service  to  the  same  position  currently 
held  by  an  employee  serving  under  a 
temporary  appointment  of  1  year  or  less 
(only  to  another  temporary  appointment 
not  to  exceed  1  year  or  less  and  not  to 
a  permanent  appointment);  or 

(iv)  Extension  of  an  erapfoyee's 
temporary  appointment  up  to  the 
maximum  permitted  by  ihe 
appointment  authority  or  as  authorized 

J)yOPM. 

(3)  By  a  30-day  special  needs 
appointment  or  700  hour  temporary 
appointment  of  a  severely  disabled  or 
mentally  retarded  individual,  when  the 
agency's  staffing  policies  provide  for 
these  exceptions. 

(d)  An  agency  must  clear  the  RPL  at 
the  grade  level  at  which  it  fills  a 
position  (regardless  of  the  full 
performance  level).  Similarly,  if  an 
agency  advertises  a  position  at  multiple 
grade  levels,  it  must  clear  the  ffPL  only 
at  the  grade  level  at  which  the  posttion 
is  ultimately  filled. 

(e)  Once  an  agency  has  cleared  its  RPL 
and  made  a  final  employment 
commitment  to  an  individual,  the  later 
registration  of  ancjther  employee  on  the 
RPL  does  not  prevent  the  fulfillment  of 
the  original  commitment,  regardless  of 
when  the  individual  actually  enters  on 

duty. 

(n  An  agency  may  make  an  exception 
to  this  sectioo  and  appoint  an 
individual  not  on  the  RPL  as  authorized 
by  §  330.207(dl. 

(g)  When  submitting  a  request  for 
referral  of  eligibles,  an  agency  is 
required  to  indicate  tliat  no  qualified 
RPL  registrant  is  available  for  the 
vacancy  and  therefore  the  agsncy  may 
make  a  new  appointment  Similarly,  an 
agency  must  clear  its  RPL  before  making 
appointments  under  a  direct-hire 


authority,  which  includes  the 
Outstanding  Scholar  provision,  or 
delegated  examining  authority. 

26.  In  §  330.206,  paragraphs  (a)(1). 
(a)(2),  and  (b)  are  revised  to  read  as 
follows: 

$330,206   Job  consideration. 

(a)  (1)  An  eligible  employee  under 
§  330.203  is  entitled  to  consideration  for 
positions  in  the  commuting  area  for 
which  qualified  and  available  that  are  at 
no  higher  grade  (or  equivalent),  have  no 
-     greater  promotion  potential  than  the 
position  from  which  the  employee  was 
or  will  be  separated,  and  have  the  same 
type  of  work  schedule.  In  addition,  an 
employee  is  enUtled  to  consideration  for 
any  higher  grade  previously  held  on  a 
nontemporary  basis  in  the  competitive 
service  from  which  the  employee  was 
demoted  under  part  351  of  this  chapter. 

(2)  An  employee  is  considered  for 
positions  having  the  same  type  of  work 
schedule  as  the  position  from  which 
separated  except  that  the  agency,  at  its 
discretion,  may  adopt  provisions 
permitting  empoyees  to  request 
consideration  for  other  work  schedules 
in  addition  to  that  formerly  held. 
•        •        »        •        • 

(b)  (1)  An  eligible  employee  under 
§  330.204  is  placed  on  the  RPL  for 
reemployinent  consideration  for  his  or 
her  former  position  or  an  equivalent 
one.  If  the  individual  cannot  be  placed 
in  such  a  position  in  the  former 
commuting  area,  he  or  she  is  enUtled  to 
priority  consideration  for  an  equivalent 
position  elsewhere  in  the  agency  at  the 
time  and  in  a  manner  as  the  agency 
determines  will  provide  the  individual 
with  maximum  opportunities  for 
consideration. 

(2)  In  lieu  of  expanded  consideration 
in  other  locations,  an  individual  who 
cannot  be  placed  in  his  or  her  former  or 
equivalent  position  in  the  former 
commuting  area  may  elect  to  be 
considered  for  the  next  best  available 
position  in  the  former  commuting  area 

27.  In  §  330.207,  paragraphs  (a),  (b), 
(c)(1),  and  (d)  are  revised  to  read  as 
follows: 
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S330.207    Selection  from  RPL. 

(a)  Options.  An  agency  must  adopt 
one  of  the  selection  methods  in 
paragraphs  (b)  and  (c)  of  this  section  for 
use  in  operating  a  single  RPL.  The 
agency  may  adopt  the  same  method  for 
each  RPL  it  establishes  or  may  vary  the 
method  by  location,  but  it  must  adopt  a 
WTitten  pohcy  for  each  RPL  it 
establishes  and  maintains.  After  a 
method  is  adopted,  the  agency  uses  that 
method  in  filling  all  positions.  While  an 
agency  may  not  vary  the  method  used 
by  individual  vacancy,  it  may  at  any 


time  switch  selection  methods  for 
emplovees  enrolled  on  the  RPL. 

(b)  Retention  standing  order.  For  each 
vacancy  to  be  filled,  the  agency  shall 
place  qualified  individuals  in  group  and 
subgroup  order  in  accordance  with  part 
351  of  this  chapter.  In  making  a 
selection,  an  agency  may  not  pass  over 
an  individual  in  group  I  to  select  fit>m 
group  II  and,  within  a  group,  may  not 
pass  over  an  individual  in  a  higher 
subgroup  to  select  bom  a  lower 
subgroup.  Within  a  subgroup,  an  agency 
may  select  an  individual  without  regard 
to  order  of  retention  standing.  A  person 
has  no  greater  priority  for  the  grade  or 
position  fit)m  which  separated  than  any 
other  person  on  the  list  who  is  qualified 
for  the  vacancy.  An  agency  may  make 
an  exception  to  this  selection  order  only 
m  accordance  with  paragraph  (d)  of  this 
section. 

(c)  RaUng  and  ranking.  (1)  For  each 
vacancy  to  be  filled,  the  agency  rates 
qualified  individuals  according  to  their 
job  experience  and  edudhtion.  To  do 
this,  an  agency  shall  develop  job-related 
evaluation  procedures  capable  of 
distinguishing  differences  in 
quahfications  measured,  which  shall  be 
applied  in  a  fair  and  consistent  manner. 
Based  on  these  procedures,  the  agency 
shall  assign  qualified  individuals  a 
numerical  score  of  at  least  70  on  a  scale 
of  100.  The  agency  shall  grant  5 
additional  points  to  preference  eligibles 
under  section  2108(3)  (A)  and  (B)  of  title 
5.  United  States  Code,  and  10  additional 
points  to  preference  eligibles  imder 
section  2108(3)  (C)  through  (G)  of  that 
title. 


(d)  Exceptions.  An  agency  may  make 
an  exception  to  this  subpart  and  appoint 
an  individual  who  is  not  on  the  RPL  or 
has  lower  standing  than  others  on  the 
RPL  only  when  necessary  to  obtain  an 
employee  for  duties  that  cannot  be  taken 
over  without  undue  interruption  (as 
defined  in  §  351.203  of  this  chapter)  to 
the  agency  by  an  individual  who  is  on 
the  RPL  or  has  higher  standing  than  the 
one  appointed.  The  agency  shall  notify, 
in  writing,  each  individual  on  the  RPL 
who  is  adversely  affected  by  an 
appointment  under  this  paragraph  of  the 
reasons  for  the  exception  and  of  the 
right  of  appeal  to  the  Merit  Systems 
Protection  Board. 

28.  In  §  330.208,  paragraphs  (a)(1)  and 
(b)  introductory  text  are  revised  and 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

§330.208    QuaUflcation  requirements. 

(a)*  •  * 

(1)  Meets  OPM-established 
qualification  standards  and 
requirements  for  the  position,  including 


any  minimum  educational 
requirements,  and  any  selective 
placement  factors  established  by  the 
agency; 

•  •        •        •        » 

(4)  Meets  any  other  applicable  • 
requirement  for  appointment  to  the 
competitive  service. 

(bj  An  agency  may  make  an  exception 
to  the  qualification  standard  and  adopt 
an  alternative  standard  under  the 
following  conditions  (this  provision 
does  not  authorize  waiver  of  the 
selection  order  required  by  §  330.207): 

•  *   •   •   « 

PART  333— RECRUITMENT  AND 
SELECTION  FOR  TEMPORARY  AND 
TERM  APPOINTMENTS  OUTSIDE  THE 
REGISTER 

29.  The  authority  citation  for  part  333 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302,  3301.  3302.  EG 
10577.  3  CFR  1954-1958  Comp.  p.  218- 
section  333.203  also  issued  under  5  U  S  C 
1104,  Pub.  L  95-454.  sec.  3(5). 

29a.  Section  333.101  is  revised  to  read 
as  follows: 

§  333. 1 01    Standards  for  temporary  and 
term  appointments  outside  tt>e  register. 

Except  as  OPM  may  otherwise 
specify,  an  agency,  in  making  a 
temporary  or  term  appointment  outside 
the  register,  shall  determine  that  the 
applicant  meet?  the  qualification 
standards  issued  by  OPM  and  that  he  is 
not  disqualified  for  any  of  the  reasons 
listed  in  §339.101  and  §731.201  of  this 
chapter.  Candidates  found  to  be 
qualified  shall  be  assigned  either  an 
eligible  rating  or  a  numerical  score  of  at 
least  70  on  a  scale  of  100. 

30.  Section  333.102  is  revised  to  read 
as  follows: 

§333.102    PuWIc  notice  for  temporary  and 
term  appointments  outside  the  register. 

An  agency  recruiting  outside  the 
register  must  send  a  vacancy 
announcement  to  the  OPM  job 
information  center(s)  and  place  an  order 
with  the  State  Employment  Service 
office(s)  that  have  geographic 
jurisdiction  over  the  position(s).  The 
notices  must  describe  the  qualifications 
required  and  application  deadline;  must 
include  equal  opportunity  and  veterans 
preference  provisions:  and  must  follow 
other  OPM  instructions  for  preparing 
notices. 

PART  339-MEDICAL  QUAUFICATION 
DETERMINATIONS 

31.  The  authority  citation  for  part  339 
continues  to  read  as  follows: 

Authority:  S  U.S.C.  3301.  3302,  5112  E  O 
9830.  February  24. 1947. 
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31a.  In  S  339.102.  Miagraph  (b)  is 
revised  to  raad  as  follows: 

1339.102    PurpoM  and  effect 

•  •         •         •         • 

(b)  Peraonnel  dadsioas  based  wholly 
or  in  part  on  the  review  of  medical 
documentation  and  the  results  of 
medical  examinations  and  evaluations 
shall  be  made  in  accordance  with 
appropriate  parts  of  this  title. 

•  •        •        ■        • 

PART  340-^THER  THAN  FULL-TIME 
CAREER  EMPLOYMENT  (PART-TIME, 
SEASONAL,  AND  INTERMITTENT) 

32.  The  authority  citation  for  part  340 
continues  to  read  as  follows: 

Authority:  S  U.S.C  3401  el  seq..  unless 
otherwise  noted. 

33.  In  S  340.202,  paragraph  (c)  is 
revised  to  read  as  follows: 

1340.202    QMMraL 

•  •         •         •         • 

(c)  Mixed  Tours  of  Duty.  The 
provisions  of  this  subpart  and  the  term 
"part-time  career  employment"  do  not 
apply  to  employees  with  appointments 
in  tenure  groups  I  or  11  who  work  under 
mixed  tours  of  duly.  For  this  purpose, 

a  mixed  tour  of  duty  consists  of 
annually  recurring  periods  of  full-time, 
part-time,  or  intermittent  service  as  long 
as  the  employee  does  not  work  part-time 
more  than  6  pay  periods  per  calendar 
year. 

34.  Subpart  D  of  part  340  is  revised  to 
read  as  follows: 

Subpart  0    S— aowal  ana  Intermment 
Employtnent 

Sec. 

34a401     Definitions. 

340.402  Seasonal  employment. 

340.403  Intennittent  employment. 
AllwuWy.  5  U.S.C  3401  e(  seq..  unless 

otherwise  noted. 

Subpart  D    S— aoiul  and  Intennittent 
Employmant 


1340.401 

(a)  Seasonai  employment  means 
annually  recurring  periods  of  work  less 
than  12  months  each  year.  Seasonal 
employees  are  permanent  employees 
who  are  placed  in  nooduty/nonpay 
status  and  recalled  to  duty  in 
accordance  with  preestablished 
conditions  of  employment. 

(b)  Intennittent  employment  means 
employment  ivilbout  a  regularly 
scheduled  tour  of  duty. 


f34a402 

(a)  Appropriate  use.  Seasonal 
employment  allows  an  agency  to 
develop  an  experienced  cadre  of 


employees  under  career  appointment  to 
perform  work  which  recurs  predictably 
year-to-year.  Consistent  with  the  career 
nature  of  the  appointments,  seasonal 
employees  receive  the  full  benefits 
authorized  to  attract  and  retain  a  stable 
workforce.  As  a  result,  seasonal 
employment  is  appropriate  when  the 
work  is  expected  to  last  at  least  6 
months  during  a  calendar  year. 
Recurring  work  that  lasts  less  than  6 
months  each  year  is  nonnaHy  best 
performed  by  temporary  employees. 
Seasonal  employment  may  not  be  used 
as  a  substitute  for  full-time  emplo>Tnent 
or  as  a  buffer  for  the  full-time  workforce. 

(b)  Length  of  the  season.  Agencies 
determine  the  length  of  the  season, 
subject  to  the  condition  that  it  be  clearly 
tied  to  nature  of  the  work.  The  season 
must  be  defined  as  closely  as  practicable 
so  that  an  employee  will  have  a 
reasonably  clear  idee  of  how  much  work 
he  or  she  can  expect  during  the  year.  To 
minimize  the  adverse  impact  of  seasonal 
layoffs,  an  agency  may  assign  seasonal 
employees  to  other  work  during  the 
projected  layoff  period  While  in 
nonpav  status,  a  seasonal  employee  may 
accept  other  employment.  Federal  or 
non-Federal,  subject  to  the  regulations 
on  political  activity  (part  733  of  this 
title)  and  on  employee  responsibilities 
and  conduct  (part  735).  as  well  as 
applicable  agency  policies.  Subject  to 
the  limitation  on  pay  from  more  than 
one  position  (5  U.S.C  5533),  a  seasonal 
employee  may  hold  more  than  one 
appointment. 

(c)  Employment  agreement.  An 
employment  agreement  must  be 
executed  between  the  agency  and  the 
seasonal  employee  prior  to  the 
employee's  entering  on  duty.  At  a 
minimum,  the  agreement  must  inform 
the  employee: 

(1)  That  he  or  she  is  subject  to 
periodic  release  and  recall  as  a 
condition  of  employment. 

(2)  The  minimum  and  maximum 
period  the  employee  can  expect  to  work, 

(3)  The  basis  on  which  release  and 
recall  procedures  «vill  be  effected,  and 

(4)  The  benefits  to  which  the 
employee  mil  be  entitled  while  in  a 
nonpay  status. 

(d)  Release  and  recall  procedures.  A 
seasonai  employee  is  released  to  nonpay 
status  at  the  end  of  a  season  and 
recalled  to  duty  the  next  season.  Release 
and  recall  procedures  must  be 
established  in  advance  and  uniformly 
applied.  They  may  be  based  on 
performance,  seniority,  veterans' 
preference,  other  appropriate  indices,  or 
a  combination  of  factors.  A  seasonal 
layoff  is  not  subject  to  the  procedures 
for  furlough  prescribed  in  parts  351  and 
752  of  this  title.  Reduction  in  force  or 


adverse  action  procedures,  as 
applicable,  are  required  for  a  seasonal 
layoff  that  is  not  in  accordance  with  the 
employment  agreement,  for  example,  if 
an  agency  intends  to  have  an  employee 
work  less  than  the  minimum  amount  of 
time  specified  in  the  employment 
agreement.  However,  an  agency  may 
develop  a  new  employment  agreement 
to  reflect  changing  circumstances, 
(e)  Noncompetitive  movement. 
Seasonal  employees  serving  under 
career  appointment  may  move  to  other 
positions  in  the  same  way  as  other 
regular  career  employees. 

§340.403    Intermltteflt  emptoyment 

(a)  Appropriate  use.  An  intermittent 
work  schedule  is  appropriate  only  when 

,  the  nature  of  the  work  is  sporadic  and 
unpredictable  so  that  a  tour  of  duty 
cannot  be  regularly  scheduled  in 
advance.  When  an  agency  is  able  to 
schedule  work  in  advance  on  a  r^ular 
basis,  it  has  an  obligation  to  document 
the  change  in  work  schedule  from 
intermittent  to  part-time  or  full-time  to 
ensure  proper  service  credit. 

(b)  Noncompetitive  movement. 
Intermittent  employees  serving  under 
career  appointment  may  move  to  other 
positions  in  the  same  way  as  other 
regular  career  employees. 

PART  351— REDUCTION  IN  FORCE 

35.  The  authority  citation  for  part  351 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  1302.  3502.  3503; 
§  351.801  also  issuwl  under  E-0. 12828.  58 
p{^  2965. 

36.  Section  351.202(c)(7)  is  added  to 
read  as  follows: 
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Coverage. 


J*='  *  '  *  .        .        ^ 

(7)  A  change  in  an  employee  s  work 

schedule  from  other-than-full-time  to 

full-time.  (A  change  from  full-time  to 

other-than-full-time  for  a  reason  covered 

in  351.201(a)(2)  is  covered  by  this  part.) 

37.  Section  351.203  is  amended  by 

adding  alphabetically  the  definitions  of 

"Furlough"  and  "Undue  interruption" 

to  read  as  follows: 

$351,203    DeRnMona. 


Furlough  under  this  part  means  the 
placement  of  an  employee  in  a 
temporary  nonduty  and  nonpay  status 
for  more  than  30  consecutive  calendar 
days,  or  more  than  22  workdays  if  done 
on  a  discontinuous  basis,  but  not  more 
than  1  year. 
*        •        •        •        • 

Undue  interruption  means  a  degree  of 
interruption  that  would  prevenf  the 
completion  of  required  work  by  the 


employee  90  days  after  the  employee 
has  been  placed  in  a  different  position 
under  this  part.  The  90-day  standard 
should  be  considered  within  the 
allowable  limits  of  time  and  quality, 
taking  into  account  the  pressures  of 
priorities,  deadlines,  and  other 
demands.  However,  a  work  program 
would  generally  not  be  unduly 
interrupted  even  if  an  employee  needed 
more  than  90  days  after  the  reduction  in 
force  to  preform  the  optimum  quality  or 
quantity  of  work.  The  90-day  standard 
may  be  extended  if  placement  is  made 
under  this  part  to  a  low  priority  program 
or  to  a  vacant  position. 

38.  In  §351.301.  the  current 
paragraph  is  redesignated  as  paragraph 
(a)  and  paragraph  (b)  is  added  to  read  as 
follows: 

S  351.301    Applicability. 
•        •        *        •        • 

(b)  In  a  transfer  of  function,  the 
function  must  cease  in  the  losing 
competitive  area  and  continue  in  an 
identical  form  in  the  gaining 
competitive  area  (i.e.,  in  the  gaining 
competitive  area,  the  function  continues 
to  be  carried  out  by  competing 
employees  rather  than  by  noncompeting 
employees). 

39.  In  §  351.302,  paragraphs  (f)  and  (g) 
are  added  to  read  as  follows: 

§351.302    Transfer  of  employees. 
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(f)  Ail  agency  may  not  separate  an 
employee  who  declines  to  transfer  with 
the  function  any  sooner  than  it  transfers 
employees  who  chose  to  transfer  with 
the  function  to  the  gaining  competitive 
area. 

(g)  Agencies  may  ask  employees  in  a 
oinvass  letter  whether  the  employee 
wishes  to  transfer  with  the  function 
when  the  function  transfers  to  a 
different  local  commuting  area.  The 
canvass  letter  must  give  the  employee 
information  concerning  entitlements 
available  to  the  employee  if  the 
employee  accepts  the  offer  to  ti-ansfer, 
and  if  the  employee  declines  Uie  offer  to 
transfer.  An  employee  may  later  change 
an  initial  acceptance  offer  without 
penalty.  However,  an  employee  may  not 
later  change  an  initial  declination  of  tiie 
offer  to  transfer. 

40.  In  §  351.303,  paragraph  (a)  is 
revised  and  paragraph  (c)(3)  is  added  to 
read  as  follows: 

§351.303    Identification  of  positions  wHh  a 
transferring  function. 

(a)  The  competitive  area  losing  the 
function  is  responsible  for  identifying 
the  positions  of  competing  employees 
with  the  transferring  function.  A 
competing  employee  is  identified  with 


the  transferring  function  on  the  basis  of 
tiie  employee's  official  position.  Two 
methods  are  provided  to  identify 
employees  with  the  transferring 
function: 

(1)  Identification  Method  One;  and 

(2)  Identification  Method  Two. 

•  •        »        •        • 
(c)  •  •  • 

(3)  In  determining  what  percentage  of 
time  an  employee  performs  a  function 
in  the  employee's  official  position,  the 
agency  may  supplement  tiie  employee's 
official  position  description  by  the  use 
of  appropriate  records  (e.g.,  work 
reports,  organizational  time  logs,  work 
schedules,  etc.). 

•  •        *        *        • 

41.  In  §  351.403,  paragraph  (a)  is 
revised,  paragraph  (b)(5)  is  removed. 
Mid  paragraph  (b)(6)  is  redesignated  as 
(b)(5)  to  read  as  follows: 

§351.403    Competitive  level. 

(a)  (1)  Each  agency  shall  establish 
competitive  levels  consisting  of  all 
positions  in  a  competitive  area  which 
are  in  the  same  grade  (or  occupational 
level)  and  classification  series,  and 
which  are  similar  enough  in  duties, 
qualification  requirements,  pay 
schedules,  and  working  conditions  so 
that  an  agency  may  reassign  the 
incumbent  of  one  position  to  any  of  the 
other  positions  in  the  level  without 
imdue  interruption. 

(2)  Competitive  level  determinations 
are  based  on  each  employee's  official 
position,  not  the  employee's  personal 
qualifications. 

(3)  Sex  may  not  be  the  basis  for  a 
competitive  level  determination,  except 
for  a  position  OPM  designates  that 
certification  of  eligibles  by  sex  is 
justified. 

(4)  A  probationary  period  required  by 
subpart  I  of  party  315  of  this  chapter  for 
initial  appointment  to  a  supervisory  or 
managerial  position  is  not  a  basis  for 
establishing  a  separate  competitive 
level. 


42.  In  §  351.501,  paragraphs  (b)(1)  and 
(b)(2)  are  revised  to  read  as  follows: 

§  351 .501    Order  of  retention-competitive 
service. 


(b)*  •  • 

(1)  Group  I  includes  each  career 
employee  who  is  not  serving  a 
probationary  period.  (A  supervisory  or 
managerial  employee  serving  a 
probationary  period  required  by  subpart 
I  of  part  315  of  this  title  is  in  group  I 
if  the  employee  is  otherwise  eligible  to 
be  included  in  this  group.)  The 
following  employees  are  in  group  I  as 
soon  as  the  employee  completes  any 


required  probationary  period  for  initial 
appointment: 

fi)  An  employee  for  whom  substantial 
evidence  exists  of  eligibiUty  to 
immediately  acquire  status  and  career 
tenure,  and  whose  case  is  pending  final 
resolution  by  OPM  (including  cases 
under  Executive  Order  10826  to  correct 
certain  administrative  errors); 

(ii)  An  employee  who  acquires 
competitive  status  and  satisfies  tiie 
service  requirement  for  career  tenure 
when  tiie  employee's  position  is  brought 
into  the  competitive  service; 
(iii)  An  administrative  law  judge; 
(iv)  An  employee  appointed  under  5 
U.S.C.  3104,  which  provides  for  the 
employment  of  specially  qualified 
scientific  or  professional  personnel,  or  a 
similar  authority;  and 

(v)  An  employee  who  acquires  status 
under  5  U.S.C.  3304(c)  on  transfer  to  tiie 
competitive  service  from  the  legislative 
or  judicial  branches  of  the  Federal 
Government 

(2)  Group  n  includes  each  career- 
conditional  employee,  and  each 
employee  serving  a  probationary  period 
under  subpart  H  of  part  315  of  tiiis 
chapter.  (A  supervisory  or  managerial 
employee  serving  a  probationary  period 
required  by  subpart  I  of  part  315  of  tiiis 
title  is  in  group  II  if  the  employee  has 
not  completed  a  probationary  period 
under  subpart  H  of  part  315  of  tiiis  titie.) 
Group  II  also  includes  an  employee 
when  substantial  evidence  exists  of  the 
employee's  eligibility  to  immediately 
acquire  status  and  career-conditional 
tenure,  and  the  employee's  case  is 
pending  final  resolution  by  OPM 
(including  cases  under  Executive  Order 
10826  to  correct  certain  administrative 
errors). 
*        •        •        •        » 

43.  Section  351.502  is  revised  to  read 
as  follows: 

§351.502    Order  of  retention-excepted 
service. 

(a)  Competing  employees  shall  be 
classified  on  a  retention  register  in 
tenure  groups  on  the  basis  of  their 
tenure  of  employment,  veteran 
preference,  length  of  service,  and 
performance  in  descending  order  as  set 
forth  under  section  351.501(a)  for 
competing  employees  in  tiie  competitive 
service, 
(b)  Groups  are  defined  as  follows: 

(1)  Group  I  includes  each  permanent 
employee  whose  appointment  carriers 
no  restriction  or  condition  such  as 
conditional,  indefinite,  specific  time 
limit,  or  trial  fwriod. 

(2)  Group  II  includes  each  employee: 
(i)  Serving  a  trial  period;  or 

(ii)  Whose  tenure  is  equivalent  to  a 
career-conditional  appointment  in  the 


UMI 
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competitive  service  in  agencies  having 
such  excepted  appointments. 

(3)  Group  III  includes  each  employee: 

(i)  Whose  tenure  is  indefinite  (i.e., 
without  specific  time  limit),  but  not 
actually  or  potentially  permanent; 

(ii)  Whose  appointment  has  a  specific 
time  limitation  of  more  than  1  year;  or 

(iii)  Who  is  currently  employed  imder 
a  temporary  appointment  limited  to  1 
year  or  less,  but  who  has  completed  1 
year  of  current  continuous  service  under 
•  temporary  appointment  with  no  break 
in  service  of  1  workday  or  more. 

44.  In  S  351.506.  paragraph  (b)  is 
revised  to  read  as  follows: 


S351.8M    Eflaceve 


of  retention 


(b)  The  retention  standing  of  each 
employee  retained  in  a  competitive 
level  as  an  exception  under  section 
351.607  or  section  351.608  is 
determined  as  of  the  date  the  employee 
would  have  been  released  from  the 
competitive  level  had  the  exception  not 
been  used.  The  retention  standing  of 
each  employee  retained  under  either 
exception  remains  fixed  until 
completion  of  the  reduction  in  force 
action  which  resulted  in  the  temporary 
retention. 
•        •        •        •        • 

45.  In  §351.701.  paragraph  (a)  is 
revised  to  read  as  lollows: 

§  361 .701    Asaignment  ktvolvtng 

iL 


(a)  General.  When  a  group  I  or  II 
competitive  service  employee  with  a 
current  annual  performance  rating  of 
record  of  minimally  successful  (Level  2) 
or  equivalent,  nr  higher,  is  released  from 
a  competitive  level,  an  agency  shall 
offer  assignment,  rather  than  furlough  or 
separate,  in  accordance  with  paragraphs 
(b).  (c).  and  (d)  of  this  section  to  another 
competitive  position  which  requires  no 
reduction,  or  the  least  possible 
reduction,  in  representative  rate.  The 
employee  must  be  qualified  for  the 
offered  position.  The  offered  position 
shall  be  in  the  same  competitive  area, 
last  at  least  3  months,  and  have  the 
same  type  of  work  schedule  (e.g.,  full- 
time,  part-time,  intermittent,  or 
seasonal)  as  the  position  from  which  the 
employee  is  released.  Upon  accepting 
an  offer  of  assignment,  or  displacing 
another  employee  under  this  part,  an 
employee  retains  the  same  status  and 
tenure  in  the  new  position.  The 
promotion  potential  of  the  offered 
position  is  not  a  consideration  in 
determining  an  employee's  right  of 
assignment. 


46.  In  §  351.702,  paragraph  (aK4)  is 
revised  to  reed  as  follows: 

1351.702    QuaMflcallonsforaaalgninent 

(a)*  •  • 

(4)  Has  the  capacity,  adaptability,  and 
special  skills  needed  to  satisfactorily 
perform  the  duties  of  the  position 
without  undue  interruption.  This 
determination  includes  recency  of 
experienoB,  when  appropriate. 

•  •        •        •        • 

47.  In  §351.704,  paragraph  (b)(5)  is 
added  to  read  as  follows: 

§351.704    Rights  and  prohibittona. 

•  •        •        •        • 

(b)-  •  ' 

(5)  Authorize  or  permit  an  agency  to 
displace  an  employee  or  to  satisfy  a 
competing  employee's  right  to 
assignment  by  assigning  the  employee 
to  a  position  with  a  different  type  of 
work  schedule  (e.g.,  full-time,  part-time, 
intermittent,  or  seasonal)  than  the 
position  from  which  the  onployee  is 
released. 

PART  353— RESTORATION  TO  DUTY 
FROM  MIUTARY  SERVICC  OR 
COMPENSABLE  INJURY 

48.  Part  353  ia  revised  to  read  as 
follows: 

Subpart  A— General  Provtatons 

353.101  Scope. 

353.102  Definitions. 

353.103  Persons  covered. 

353.104  Notification  of  rights  and 
obligations. 

353.105  Maintenance  of  records. 

353.106  Personnel  actions  during 
employee's  absence. 

353.107  Status  upon  reeinplo\-ment. 

353.108  Eftact  of  perfomianoe  and  conduct 
on  restoration  rights. 

353.109  Traosfsr  of  function  to  another 
agency. 

353.110  OPM  placement  assistance. 

353.111  Restoration  rights  of  TAPER 
employees. 

Subpart  B — Military  Service 

353.201  Leaves  of  absence. 

353.202  Mandatory  restoration. 

353.203  Physical  disqualiflcation. 

353.204  Retention  protection. 

353.205  Prohibition  against  discrimination. 

Subpart  C— Compensat>le  Injury 

353.301  Restoration  rigiits. 

353.302  Status  upon  reemployment. 

Subpart  O— Appeal  Rights 

353.401    Appeals  to  the  Merit  Systems 
Protection  Board. 
Aotherily:  38  U.S.C.  4301.  et  seq..  and  5 
U.S.C  8151. 


Subpart  A— General  Provialons 

§383.101    Scope. 

The  rights  and  obligations  of 
employees  and  agencies  in  connection 
with  leaves  of  absence  or  restoration  to 
duty  following  military  service  under  38 
U.S.C.  4301  et  seq.,  and  restoration 
under  5  U.S.C  8151  for  employees  who 
sustain  compensable  injuries,  are 
subject  to  the  provisions  of  this  part. 
Subpart  A  covers  those  provisions  that 
are  common  to  both  of  the  above  groups 
of  employees.  Subpart  B  deals  with 
provisions  that  apply  just  to  military 
duty  and  subpart  C  covers  provisions 
that  pertain  just  to  injured  employees. 
Subpart  D  covers  the  appeal  rights  of 
both  groups. 

§353.102    Definltiona. 
In  this  part: 
Agency  means: 

(1)  With  respect  to  restoration 
following  a  compensable  injury,  any 
department,  independent  establishment, 
agency,  or  corporation  in  the  executive 
branch,  including  the  U.S.  Postal 
Service  and  the  Postal  Rate 
Commission,  and  any  agency  in  the 
legislative  or  judicial  branch;  and 

(2)  With  respect  to  military  duty,  all 
of  the  foregoing  except  for  any  agency 
in  the  legislative  or  judicial  branch,  but 
including  the  Government  of  the  District 
of  Columbia. 

Fully  recovered  means  compensation 
payments  have  been  terminated  on  the 
besis  that  the  employee  is  able  to 
perform  all  the  duties  of  the  position  he 
or  she  left  or  an  equivalent  one. 

Injury  meens  a  compensable  injury- 
sustained  under  the  provisions  of  5 
U.S.C.  chapter  81,  subchapter  I.  and 
includes,  in  addition  to  accidental 
injury,  a  disease  proximately  caused  by 
the  employment. 

Leave  of  absence  means  military 
leave,  annual  leave,  leave  without  pay 
(LWOP),  furlough,  continuation  of  pay, 
or  any  combination  of  these. 

Military  duty  means  a  period  of: 

(1)  Active  duty  for  training  or  for 
service  in  the  Armed  Forces  of  the 
United  States; 

(2)  Inactive  duty  training  in  the 
Armed  Forces  of  die  United  States;  and 

(3)  Active  duty  in  the  Public  Health 
Service  that  is  covered  by  38  U.S.C. 
4304(b).  For  the  purpose  of  coverage 
under  38  U.S.C.  4304  (c)  and  (d),  full- 
time  training  or  other  full-time  duty 
performed  by  a  member  of  the  National 
Guard  under  32  U.S.C.  316.  502.  503. 
504.  or  505  is  considered  active  duty  for 
training  in  the  Armed  Forces  of  the 
United  States.  For  the  purpose  of  38 
U.S.C.  4304(d).  inactive  duty  trainmg 
performed  by  that  member  under  32 


U.S.C.  502  or  37  U.S.C  206.  301.  309, 
402.  or  1002  is  considered  inactive  duty 
training. 

Partially  recovered  means  an  injured 
employee,  though  not  yet  able  to  resume 
the  full  range  of  his  or  her  regular 
duties,  has  recovered  sufficiently  to 
return  to  part-time  or  light  duty  or  to 
another  position  with  less  demanding 
physical  requirements.  Ordinarily,  it  is 
expected  that  a  partially  recovered 
employee  will  fully  recover  eventually. 
Physically  disaualified  means  that: 
(1)  (i)  For  medical  reasons  the 
employee  is  imable  to  perform  the 
duties  of  the  position  formerly  held  or 
an  equivalent  one,  or 

(ii)  There  is  a  medical  reason  to 
restrict  the  individual  from  some  or  all 
essential  duties  because  of  possible 
incapacitation  (for  example,  a  seizure) 
or  because  of  risk  of  health  impairment 
(such  as  further  exposure  to  a  toxic 
substance  for  an  individual  who  has 
already  shown  the  effects  of  such 
exposure). 

(2)  The  condition  is  considered 
permanent  with  little  likelihood  for 
improvement  or  recovery. 

§353.103    Persons  covered. 

(a)  The  provisions  of  this  part' 
concerned  with  military  duty  cover  each 
employee  of  an  agency  who  enters  on 
military  duty  from: 

(1)  A  career  or  career-conditional 
appointment  in  the  competitive  service- 
or 

(2)  An  appointment  without  time 
limitation  in  a  position  outside  the 
competitive  service. 

(b)  The  provisions  of  this  part 
concerning  employee  injury  cover  a 
civil  officer  or  employee  in  any  branch 
of  the  Government  of  the  United  States, 
including  an  officer  or  employee  of  an 
instrumentality  wholly  owned  by  the 
United  States,  who  was  separated  or 
furloughed  from  an  appointment 
without  time  limitation  as  a  result  of  a 
compensable  injury;  but  do  not 
include — 

(1)  A  commissioned  officer  of  the 
Regular  Corps  of  the  Public  Health 
Service; 

(2)  A  commissioned  officer  of  the 
Reserve  Corps  of  the  PubHc  Health 
Service  on  active  duty;  or 

(3)  A  commissioned  officer  of  the 
National  Oceanic  and  Atmospheric 
Administration. 

(c)  Section  353.111  covers  the 
restoration  rights  of  employees  serving 
under  temporary  appointments  pending 
establishment  of  a  register  (TAPER). 


restore  an  employee  because  of  military 
duty  or  compensable  injury,  it  shall 
noUfy  the  employee  of  his  or  her  rights, 
obligations,  and  benefits  rglating  to 
Government  employment,  including  any 
appeal  rights  to  the  Merit  Systems 
Protection  Board  (MSPB)  as  required  by 
§  1201.21  of  this  UUe,  or  where 
appropriate,  the  right  to  grieve  under  a 
negotiated  grievance  procedure. 
However,  regardless  of  notification,  an 
employee  is  still  obligated  to  exercise 
due  diUgence  in  ascertaining  his  or  her 
righte.  and  to  seek  reemploy-ment  within 
the  time  limits  provided  by  chapter  43 
of  title  38  of  the  U.S.  Code,  for 
reemployment  after  military  service  or 
as  soon  as  he  or  she  is  able  after  a 
compensable  injury. 

§353.105    Maintenance  of  records. 
Each  agency  shall  identify  the 
position  vacated  by  an  employee  who  is 
injured  or  leaves  to  enter  on  military 
duty.  It  shall  also  maintain  the 
necessary  records  to  assure  that  all  such 
employees  are  preserved  the  rights  and 
benefits  granted  by  this  law  and  this 
part. 


employee's  departure  for  compensable 
injury  or  military  duty.  However, 
separation  for  cause  that  is  substanUally 
unrelated  to  the  injury  or  to  the 
performance  of  military  duty  negates 
restoration  rights.  If  during  the  period  of 
injury  or  military  duty  the  employee's 
conduct  is  such  that  it  would  disqualify 
him  or  her  for  employment  under  OPM 
or  agency  regulations.  restoraUon  rights 
may  be  denied. 

§353.109    Transfer  of  function  to  another 
agency. 

If  the  fimction  of  an  employee  absent 
on  military  duty  or  compensable  injury 
is  transferred  to  another  agency,  and  if 
the  employee  would  have  been 
transferred  with  the  hmction  under  part 
351  of  this  chapter  had  he  or  she  not 
been  absent,  the  employee  is  entitled  to 
be  reinstated  to  a  position  in  the  gaining 
agency  tliat  is  equivalent  to  the  one  he 
or  she  left.  It  shall  also  assume  the 
obligation  to  restore  the  employee  in 
accordance  with  law  and  this  part. 


§353.106    Personnel  actions  during 
employee's  absence. 

(a)  Agency  promotion  plans  must 
provide  a  mechanism  by  which 
employees  who  are  absent  because  of 
military  duty  or  compensable  injury  can 
be  considered  for  promotion. 

(b)  An  employee  whose  position  is 
reclassified  while  he  or  she  is  absent 
because  of  military  duty  or  compensable 
injury  shall  be  considered  for  that 
position  in  accordance  with  the 
provisions  in  part  335  of  this  chapter. 

§353.107    Status  upon  reemployment 
Upon  reemployment,  an  employee 
who  was  absent  on  military  duty  or 
because  of  compensable  injury  is 
generally  entitled  to  be  treated  as 
though  he  or  she  had'never  left.  This 
means  the  entire  period  bom  the  time 
the  employee  entered  military  service  or 
was  injured  until  he  or  she  was 
reemployed  is  creditable  for  purposes  of 
rights  and  benefits  based  upon  seniority 
and  length  of  service,  including  within- 
grade  increases,  career  tenure, 
completion  of  probation,  and  leave  rate 
accrual. 


§353.104   Notification  of  rights  and 
obligations. 

When  an  agency  separates,  places  on 
leave  of  absence,  restores  or  fails  to 


§353.108    Effsct  of  performance  and 
conduct  on  restoration  rights. 

The  laws  covered  by  this  part  do  not 
permit  an  agency  to  circmnvent  the 
protections  afforded  by  other  laws  to 
employees  who  face  the  involuntary 
loss  of  their  positions.  Thus,  an 
employee  may  not  be  denied  restoration 
rights  because  of  poor  performance  or 
conduct  that  occiured  prior  to  the 


UMI 


§353.110    OPM  placement  assistance. 

(a)  Employee  returning  from  military 
duty. 

(1)  OPM  will  provide  placement 
assistance  to  an  employee  with 
restoration  rights  in  the  executive  or 
legislative  branch,  who  either  has 
competitive  status,  or  if  in  the 
legislative  branch  is  able  to  acquire 
competitive  status  under  5  U.S.C. 
3304(c).  provided — 

(i)  The  employee's  executive  branch 
agency  is  abolished  and  its  functions  are 
not  transferred,  or  it  is  not  possible  for 
the  agency  to  restore  the  employee,  or 
(ii)  It  is  not  possible  for  a  legislative 
branch  employee  to  be  restored  in  the 
legislative  branch. 

(2)  If  OPM  determines  the  individual 
is  quahfied  for  a  position  in  the 
executive  branch  which  is  either  vacant 
or  filled  under  temporary  appointment, 
the  returning  employee  will  be  offered 
the  position. 

(b)  Employee  returning  firom 
compensable  injury.  OPM  will  provide 
placement  assistance  to  an  employee 
with  restoration  rights  in  the  executive, 
legislative,  or  judicial  branches  who 
cannot  be  placed  in  his  or  her  former 
agency  and  who  either  has  competitive 
status  or  is  eligible  to  acquire  it  under 
5  U.S.C.  3304(c).  If  the  employee's 
agency  is  abolished  and  its  fimctions  are 
not  transferred,  or  it  is  not  possible  for 
the  employee  to  be  restored  in  his  or  her 
former  agency,  OPM  will  provide 
placement  assistance  by  enrolling  the 
employee  in  OPM's  Priority  Placement 
Program  imder  part  330  of  this  chapter. 

(c)  This  section  does  not  apply  to 
employees  serving  under  a  temporary 
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appointmeat  panding  astablishmant  of  a 
register  (TAPER). 

1383.111    WaaloraHow  rtghta  of  TAPER 


An  employee  serving  in  the 
competitive  service  under  a  temporary 
appointment  pending  establishment  of  a 
register  (TAPER)  under  section  316.201 
nf  this  chapter  (other  than  an  employee 
serving  in  a  position  classified  above 
GS-15).  is  entitled  to  be  restored  to  the 
poaitioo  be  or  she  left  or  an  equivalent 
nne  in  the  same  commuting  area. 

Subpart  B-MUItary  Sarvica 


UMI 


136X201    LaaMOf 

(a)  Entitlement. 

(1)  The  following  employees  are 
entitled  under  38  U.S.C.  4304  to  a  leave 
of  absence  in  connection  with  military 
duty: 

(i)  A  member  of  a  Reserve  component 
(Reserve  or  National  Guard)  who 
performs  active  duty  for  training  or 
inactive  duty  (38  U.S.C.  4304(d)).  or 

(ii)  An  employee  who  reports  for 
enlistment,  induction  or  physical 
examination  (38  U.S.C.  4304(e)). 

(2)  There  is  no  limitation  in  law  as  to 
the  timing  or  duration  of  leaves  of 
riMence,  nor  is  there  any  authority  for 
an  agency  to  deny  a  leave  of  absence.  If 
an  agency  has  concerns  about  the 
timing>{^uency.  or  length  of  an 
employee's  requests  for  a  leave  of 
absence,  it  should  contact  the 
commander  of  the  military  unit  to 
determine  if  the  duty  can  be  changed. 

(b)  Authorization  required.  To  be 
eligible  for  a  leave  of  absence,  the 
employee  must  be  under  military 
orders.  Any  of  the  following  is 
acceptable  evidence  of  orders: 

(1)  Written  mihtary  orders, 

(2)  An  inactive  duty  training  or  "drill 
schedule"  publi.shed  by  the  employee's 
military  command  or  unit,  or 

(3)  Verbal  confirmation  of  such  orders 
from  the  employee's  military  command 
or  unit  or  military  superior. 

(c)  Work  schedules.  An  agency  is  not 
required  to  reschedule  an  employee's 
work  in  order  to  accommodate  his  or 
her  Reserve  obligation,  and  may  not 
require  the  employee  to  reschedule  his 
or  her  worlt  in  order  to  perform  military 
duty  on  his  or  her  own  time. 

(d)  Return  to  duty. 

(1)  An  employee  on  a  leave  of  absence 
for  military  duty  is  required  to  report  for 
work  at  the  beginning  of  the  first 
regularly  scheduled  workday  foilowiog 
release,  rejection  for  service  or 
completion  of  physical  examination.  If 
hospitalized  incident  to  training  or 
examination,  the  employee  is  required 
to  report  at  the  beginning  of  the  first 


regularly  ■chadulad  workday  following 
dischaige  from  hospitalization,  or 
within  1  year  of  release  from  military 
duty,  whichever  is  earlier.  In  all  cases, 
necessary  travel  time  or  other  delays 
beyond  the  individual's  control  may 
extend  the  reporting  date.  An  employee 
who  fails  to  report  within  these  time 
limits  is  subject  to  normal  agency 
disciplinary  procedurea  relied  to 
absences  from  work. 

(2)  An  employee  on  a  leave  of  absence 
returns  to  the  position  he  or  she  left,  or 
if  applicable,  to  the  position  to  which 
reassigned  or  promoted  while  absent. 
The  employee  is  entitled  to  the  same 
seniority,  status,  pay  and  vacation  he  or 
she  would  have  had  if  not  at>sent  on 
military  duty. 

(3)  An  employee  returning  from  a 
leave  of  absence  has  no  special 
protections  against  discharge  without 
cause.  However,  the  employee  may  not 
be  disadvantaged  where  vacation  leave 
is  concerned.  Thus,  insofar  as  possible, 
the  employee  is  entitled  to  have  an 
annual  vacation  period  of  extended 
leave  for  rest  and  recreation  approved 
for  the  same  time  as  it  would  ordinarily 
have  been  granted. 

1353.202    Mandatory  raetoratton. 

(a)  Basic  entitlement.  An  individual 
returning  from  military  duty  who  is 
entitled  to  restoration  rights  under  38 
U.S.C.  4301  (inducted)  or  4304  (a),  (b). 
or  (c)  (enlisted,  called  to  active  duty. 
Reservist  entered  on  active  duty,  or 
Reservist  serving  basic  training),  must 
be  restored  as  soon  as  possible  after 
making  application,  but  in  no  event 
later  than  30  days  after  the  individual's 
release  from  military  duty. 

(b)  Conditions.  To  be  eligible  for 
restoration,  the  employee  must  have  left 
his  or  her  employment  for  the  purpose 
of  entering  the  military,  must 
satisfactorily  complete  his  or  her  period 
of  service,  and  apply  for  restoration — 

(1)  Within  90  days  of  release  from 
active  duty  (or  from  hospitalization 
continuing  after  discharge  for  a  period 
of  no  more  than  1  year)  in  the  case  of 
employees  returning  under  38  U.S.C 
4304  (a)  or  (b):  and 

(2)  Within  31  days  of  release  from 
active  duty  (or  from  hospitalization 
incident  to  the  military  service,  or  1 
year  after  the  employee's  scheduled 
release  from  military  training, 
whichever  is  earlim).  in  the  case  of 
employees  returning  under  38  U.S.C. 
4304(c). 

(c)  Length  of  military  duty.  Each  time 
an  employee  leaves  his  or  her 
employment  to  enter  military  service,  he 
or  she  is  subject  to  the  time  limits 
prescribed  in  38  U.S.C  4304  (a)  and  (b) 


for  purpoaes  of  restoration  rights. 
Generally,  these  are  as  follows: 

(1)  Regular  active  duty  soldiers  have 
4  years  plus  1  additional  year  if  the 
additional  duty  was  "at  the  request  and 
for  the  convenience  of  the  Federal 
Government."  (Their  orders  or  DD  Form 
214  must  so  state.)  Also,  in  the  event  of 
a  Presidential  call-up  such  as  Operation 
Desert  Storm,  numerous  active  duty 
troops  in  key  positions  may  be  held  over 
beyond  their  enlistments,  iliis 
additional  duty  is  covered  because  it  is 
"additional  service  imposed  purauant  to 
law." 

(2)  Reserves  and  National  Guard  are 
covered  under  38  U.S.C.  4304(b)(2). 
Normally,  their  restoration  rights  are 
limited  to  4  years.  (They  do  not  get  the 
extra  5th  year  "at  the  request  ajid  for  the 
convenience  of  the  Federal 
Government.")  To  go  beyond  4  years, 
their  service  has  to  be  other  than  for 
training,  it  is  limited  by  the  time  period 
that  the  President  is  authorized  to  call 
up  troops  (ciurentiy  180  days),  and,  if 
voluntary,  their  orders  or  DD  Form  214 
must  say  that  the  additional  duty  was  at 
the  request  and  for  the  ccmvenience  of 
the  Government. 

(3)  Mobilization  authority,  (i)  Since 
1978. 10  U.S.C  673b  has  authorized  the 
President  to  call  up  as  many  as  200.000 
members  of  the  Selected  Reserve  for  up 
to  90  days.  In  1986,  this  authority  was 
broadened  to  allow  the  President  to 
extend  the  call-up  for  an  additional  90 
days,  if  necessary,  without  regard  to  a 
state  of  national  emergency  or  war,  for 
the  purpose  of  augmenting  the  active 
component  forces  for  an  operational 
mission. 

(ii)  The  President  is  also  authorized 
by  10  U.S.C.  673a  to  call  up  as  many  as 
one  million  members  of  the  Ready 
Reserves  for  not  longer  than  24  months 
in  a  national  emergency. 

(iii)  Under  10  U.S.C  672.  with  a 
declaration  of  war  or  national 
emergency  by  the  Congress,  all  Reserve 
components,  including  Standby  and 
Retired,  could  be  ordered  to  active  duty 
for  the  duration  of  the  war.  plus  6 
months. 

§353.203    Physical  dtaquaimcatlon. 

An  individual  who  is  physically 
disqualified  for  the  former  position  or 
an  equivalent  one  because  of  disability 
sustained  during  military  service  shall 
be  placed  in  the  agency  in  another 
position  for  which  qualified  that  will 
provide  the  employee  with  the  same 
seniority,  status,  and  pay.  or  the  nearest 
approximation  consistent  with  the 
circumstances  in  each  case. 


1353.204   Ralantlon  protection. 

(a)  While  on  military  duty.  An 
employee  with  restoration  rights  under 
38  U.S.C  4301  or  4304  (a),  (b),  or  (c) 
may  not  be  demoted  or  separated  {(Aher 
than  military  separation)  while  on 
military  duty.  He  or  she  is  not  a 
"competing  employee"  under  section 
351.404  of  this  chapter.  If  the 
employee's  position  is  abolished  during 
such  absence,  the  agency  must  reassign 
the  employee  to  another  position  of  like 
seniority,  status,  and  pay.  An  employee 
on  a  leave  of  absence  under  38  U.S.C 
4304  (d)  or  (e)  has  no  special  protections 
in  a  reduction  in  force. 

(b)  Upon  reemployment.  Upon 
reemployment,  an  employee  with  a 
restoration  right  under  38  U.S.C  4301  or 
4304  (a)  or  (b)  may  not  be  discharged  for 
a  period  of  1  year  except  for  cause.  A 
membei  of  a  Res^ve  component 
returning  from  an  initial  f>eriod  of  active 
duty  for  training  under  38  U.S.C.  4304 

(c)  may  not  be  discharged  for  a  period 
of  6  months  except  for  cause. 
(Reduction  in  force  is  not  considered 
"for  cause.")  Employees  returning  from 
a  leave  of  absence  under  38  U.S.C.  4304 

(d)  or  (e)  have  no  special  protections 
against  discharge. 

(c)  TAPER  employees.  This  section 
does  not  apply  to  employees  serving 
under  a  temporary  appointment 
pending  establishment  of  a  register. 


f  353.205    Prohibition  against 
discrimination. 

A  person  who  seeks  or  holds  a 
position  in  the  Federal  Government  may 
not  be  denied  hiring,  retention  in 
employment,  or  any  promotion  or  other 
incident  or  advantage  of  employment 
because  of  any  obligation  as  a  member 
of  a  Reserve  component  of  the  Armed 
Forces. 

Subpart  C— Compensable  Injury 

§353.301    Restoration  rights. 

(a)  Fully  recovered  within  1  year.  An 
employee  who  was  separated  because  of 
a  compensable  injury  and  whose  full 
recovery  takes  longer  than  1  year  from 
the  date  eligibihty  for  compensation 
began  (or  from  the  time  compensable 
disability  recurs  if  the  recurrence  begins 
after  the  employee  resumes  regular  full- 
time  employment  with  the  United 
States),  is  entiUed  to  be  restored 
immediately  and  imconditionally  to  his 
or  her  former  position  or  an  equivalent 
one.  Although  these  restoration  rights 
are  agencywide.  the  employee's  basic 
entitlement  is  to  the  former  position  or 
equivalent  in  the  local  commuting  area 
the  employee  left.  If  a  suitable  vacancy 
does  not  exist,  the  employee  is  entitled 
to  displace  an  employee  occupying  a 


continuing  position  under  temporary 
appointment  or  tenure  group  HI.  If  there 
is  no  sudi  position  in  the  local 
commuting  area,  the  agency  may  offer 
the  employee  a  position  (as  described 
above)  in  another  location.  This 
paragraph  also  applies  when  an  injured 
employee  accepts  a  lower-graded 
position  in  lieu  of  separation  and 
subsequently  fully  recovers.  A  fiilly 
recovered  employee  is  expected  to 
retimi  to  work  immediately  upon  the 
cessation  of  compensation. 

(b)  Fully  recovered  after  1  year.  An 
employee  who  was  separated  because  of 
a  compensable  injury  and  whose  fidl 
recovery  takes  longer  than  1  year  fitjm 
the  date  eligibility  for  compensation 
.began  (or  from  the  time  compensable 
disability  recurs  if  the  recurrence  b^ins 
after  the  injured  employee  resumes 
regular  full-time  employment  with  the 
United  States),  is  entitled  to  priority 
consideration,  agencywide.  for 
restoration  to  the  position  he  or  she  left 
or  an  equivalent  one  provided  he  or  she 
applies  for  reappointment  within  30 
days  of  cessation  of  compensation. 
Priority  consideration  is  accorded  by 
entering  the  individual  on  the  agency's 
reemployment  priority  list  for  the 
competitive  service  or  reemployment 
list  for  the  excepted  service.  If  the 
individual  cannot  be  placed  in  the 
former  commuting  area,  he  or  she  is 
entitled  to  priority  consideration  for  an 
equivalent  position  elsewhere  in  the 
agency.  (See  parts  302  and  330  of  this 
chapter  for  more  information  on  how 
this  may  be  accomplished  for  the 
excepted  and  competitive  services, 
respectively.)  This  subpart  also  applies 
when  an  injm^  employee  accepts  a 
lower-graded  position  in  lieu  of 
separation  and  subsequentiy  fiilly 
recovers. 

(c)  Physically  disqualified.  An 
individual  who  is  physically 
disqualified  for  the  former  position  or 
equivalent  because  of  a  compensable 
injury,  is  entitled  to  be  placed  in 
another  position  for  which  qualified 
that  will  provide  the  employee  with  the 
same  seniority,  status,  and  pay,  or  the 
nearest  approximation  thereof, 
consistent  with  the  circumstances  in 
each  case.  This  right  is  agencywide  and 
applies  for  a  period  of  1  year  from  the 
date  eligibility  for  compensation  begins. 
After  1  year,  the  individual  is  entiUed 
to  the  rights  accorded  individuals  who 
fully  or  partially  recover,  as  applicable, 
(d)  Partially  recovered.  Agencies  must 
make  every  effort  to  restore,  according 
to  the  circumstances  in  each  case,  an 
individual  who  has  partially  recovered 
from  a  compensable  injury  and  who  is 
able  to  return  to  limited  duty.  At  a 
minimum,  this  would  mean  treating 


these  employees  substantially  the  same 
as  otiier  handicapped  individuals  under 
the  Rehabihtation  Act  of  1973,  as 
amended.  (See  29  U.S.C  791(b)  and 
794.)  If  the  individual  fiilly  recovers,  he 
or  she  is  entitled  to  be  considered  for 
the  position  held  at  the  time  of  injury. 
or  an  eqiuvalent  one.  A  partially 
recovered  employee  is  expected  to  seek 
reemployment  as  soon  as  he  or  she  i-- 
able. 

§353.302    Stabn  upon  reemployment 

An  individual  who  is  restored 
following  a  compensable  injury  is 
generally  entitied  to  be  treated  as 
though  he  or  she  had  never  left.  This 
means  that  the  entire  period  the 
employee  was  receiving  compensation 
is  creditable  for  purposes  of  rights  and 
benefits  based  upon  length  of  service, 
including  wiUiin-grade  increases,  career 
tenure,  leave  rate  accrual,  and 
completion  of  probation.  However,  an 
injured  employee  enjoys  no  special 
protections  in  a  reduction  in  force. 
Separation  by  reduction  in  force  or  for 
cause  while  on  compensation 
terminates  entitlement  to  credit  for  the 
subsequent  period  the  individual 
continues  to  receive  compensation,  and 
also  means  the  individual  has  no 
restoration  rights. 

Sut)part  D— Appeal  Rights 

§353.401    Appeals  to  the  Merit  Systems 
Protection  Board. 

(a)  Except  as  provided  in  paragraj^ 
(b)  and  (c)  of  this  section,  an  employee 
or  former  employee  of  an  agency  in  the 
executive  branch  (including  the  U.S. 
Postal  S^vice  and  the  Postal  Rate 
Commission)  who  is  covered  by  this 
part  may  appeal  to  the  MSPB  an 
agency's  failure  to  restore,  improper 
restoration,  or  failure  to  return  an 
employee  following  a  leave  of  absence. 
All  appeals  are  to  be  submitted  in 
accordance  with  MSPB's  regulations. 

(b)  An  individual  who  fully  recovers 
bom  a  compensable  injury  more  than  1 
year  ahet  compensation  begins  may 
appeal  to  MSPB  as  provided  for  in  parts 
302  and  330  of  this  chapter  for  excepted 
and  competitive  service  employees, 
respectively. 

(c)  An  individual  who  is  partially 
recovered  from  a  compensable  injury 
may  appeal  to  MSPB  for  a  determination 
of  whether  the  agency  is  acting 
arbitrarily  and  capriciously  in  denying 
restoration.  Upon  reemployment,  a 
partially  recovered  employee  may  also 
appeal  the  agency's  failure  to  credit  time 
spent  on  compensation  for  purposes  of 
rights  and  benefits  based  upon  length  of 
service. 
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PART  930-PfM)QfUM8  FOR 
8PECIFI0  POSmONS  AND 
EXAiyWIATX)N8  (MeCELLANEOUS) 

Subpart  A— Itotor  Vehicle  Operators 

49.  The  authority  citation  for  subpart 
A  of  part  930  continues  to  read  as 
follows: 

Aalbarllr  ^  ^-^C  3301,  3320.  7301;  40 
U.S.C  4«1;  B.O.  10577.  3  CFR.  1954-1958 
Comp.,  p.  218:  E.O.  11222.  3  CFR.  1964-1965 
Comp..  p.  306.  (Separata  autbority  ia  Uatad 
under  $930,107.) 

50.  In  §030.105,  paragraph  (a)  is 
revised  to  read  as  follows: 

§930l106    MhilnMifn  ra<|iilrafiMnts  for 
eompemtva  and  eaeeplMl  aervtea  posHlone. 

(a)  An  agency  may  BU  motor  vehicle 
operator  positions  in  the  competitive  or 
excepted  services  by  any  of  the  methods 
normally  authorized  for  filling 
positions.  Applicants  for  motor  vehicle 
operator  positions  and  incidental 
operators  must  meet  the  following 
requirements  for  these  positions: 

(1)  Possess  a  safe  driving  record: 

(2)  Poaaess  a  valid  Sute  license; 

(3)  Except  as  provided  in  section 
930.107.  pass  a  road  test;  and 

(4)  Demonstrate  that  they  are 
medically  qualified  to  operate  the 
appropriate  motor  vehicle  safely  in 
accordance  with  the  standards  and 
procedures  established  in  this  part. 

51.  Section  030.106  is  revised  to  read 
as  follows: 

fasaioe   OMam  m  the eompetWye 
•erwfee. 

An  agency  may  detail  an  employee  to 
an  operator  position  in  the  competitive 
service  for  30  days  or  less  when  the 
employee  posaesaea  a  State  license.  For 
details  exceeding  30  days,  the  employee 
must  meet  all  the  requirements  of 
section  930.105  and  any  applicable 
OPM  and  agency  regulations  governing 
such  details. 

52.  Section  930.108  is  revised  to  read 
as  follows: 

fMOiloe    Perkxflcmedicaiewaluedon. 

At  least  once  every  4  years,  each 
agency  will  ensure  that  employees  who 
operate  Government-owned  or  leased 
vehicles  are  medically  able  to  do  so 
without  undue  risk  to  themselves  or 
others.  When  there  is  a  question  about 
an  employee's  ability  to  operate  a  motor 
vehicle  safely,  the  employee  may  be 
referred  for  a  medical  examination  in 
accordance  with  the  provisions  of  part 
339  of  this  chapter. 

53.  In  S  030.100.  paragraph  (b)  is 
revised  to  read  as  follows: 


fOSaiOO    Partodterawtawand 


(b)  An  agency  ntay  renew  the 
employee's  authorisation  only  after  the 
appropriate  agency  official  has 
determined  that  the  employee  is 
medically  qualified  and  continues  to 
demonstrate  competence  to  operate  the 
type  of  motor  vel^cle  to  whidi  assigned 
biased  on  a  continued  aaJe  driving 
record. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart20 

RacRologtcat  Criteria  for 
Decommissioning;  Workshop  on  SKe- 
Speclflc  Advisory  Boards 

AOENCY:  Nuclear  Regulatory 

Commission. 

ACnow:  Notice  of  workshop. 

SUMMARY:  On  August  22. 1994.  the 
Nuclear  Regulatory  Commission 
published  for  comment  a  proposed  rule 
on  Radiological  Criteria  for 
E)ecommissioning  (59  FR  43200). 
Section  20.1406(b)  of  this  proposed  rule 
requires  that  a  Site  Specific  Advisory 
Board  (SSAB)  be  convened  in  cases 
where  a  licensee  proposes  to  request 
restricted  release  of  tne  site.  The 
objective  of  this  workshop  is  to  conduct 
an  informed  discussion  among  afiiacted 
interests  on  the  implementation  of  this 
requirement  The  workshop  will  be 
facilitated  by  an  independent  facilitator 
and  will  involve  approximately  fifteen 
to  twenty  invited  participants 
representing  a-broad  range  of  affected 
interests  including,  for  example, 
government  (local.  State,  tribal. 
Federal),  industry,  and  environmental 
and  citizen  groups.  The  w<H4(shop  will 
be  open  to  the  public  with  sufficient 
time  being  provided  for  public  comment 
and  questions  throughout  eecfa  day  of 
the  workshop.  The  workshop 
proceedings  will  be  transcribed  and  the 
transcript  will  be  available  for  public 
review. 

An  Issues  Paper  containing  a  detailed 
description  of  the  SSAB  implementation 
issues  is  being  developed  by  the  NRC 
staff  for  use  as  a  background  discussion 
document  for  the  workshop.  This  Issues 
paper  will  be  distributed  to  participants 
in  advance  of  the  workshop.  A  detailed 
agenda  and  list  of  participants  for  the 
workshop  is  also  biaing  developed  for 
distribution  to  participants  in  advance 
of  the  workshop.  Copies  of  the  Issues 


Paper,  the  Workshop  Agenda,  and  the 
list  of  wotkshop  perticipants  will  be 
made  available  to  the  public  at  the 
workshop.  Copies  of  these  docimients 
will  be  placed  in  the  NRC  Public 
Document  Room  and  will  also  be 
available  for  downloading  and  viewing 
on  the  NRC  bulletin  board  as  described 
below. 

DATES:  The  workshop  will  be  held  in 
Washington.  DC,  on  December  6,  7,  and 
the  morning  of  December  8. 1994.  The 
location  of  the  workshop  will  be  in  the 
National  Governor's  Association 
Conference  Room.  Room  333,  Hall  of  the 
States,  444  North  Capitol  Street  NW., 
Washington,  DC. 
ADDRESSES:  Send  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
ATTN:  Docketing  and  Service  Branch. 
Hand  deliver  comments  to:  115SS 
Rockville  Pike,  Rockville,  Maryland, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays. 

Comments  may  be  submitted 
electronically,  in  either  ASCII  text  or 
Wordpwfect  format,  by  calling  the  NRC 
Enhanced  Participatory  Ruieinaking  on 
Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board.  1-600-880-6091  (58  FR  37760; 
July  13, 1993).  The  bulletin  board  may 
be  accessed  using  a  personal  computer, 
a  modem,  and  most  commonly  available 
communications  software  packages. 
Communication  software  parameters 
should  be  set  as  follows:  parity  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N,  8, 
1).  Use  ANSI  or  VT-100  terminal 
emulation.  Copies  of  the  Issues  Paper, 
the  Workshop  Agenda,  and  the  list  of. 
workshop  participants  will  also  be 
available  for  dowriloading  and  viewing 
on  the  bulletin  board.  For  more 
information  call  Ms.  Christine  Daily. 
U.S.  Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Phone  (301) 
415-6026;  FAX  (301)  415-5385. 
FOR  FURTHER  StFORMATKM  CONTACT: 
)anies  C  Malaro,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-6201. 
SUPPLEMEHTARY  INFORMATION:  In 
situations  where  a  licensee  proposes  to 
decommission  a  site  under  restricted 
release  conditions,  proposed  Section 
20.1407  would  require  the  licensee  to 
establish  a  SSAB  for  the  purpose  of 
obtaining  advice  from  affected  interests 
on  the  proposed  decommissioning. 
There  are  many  important  issues 
related  to  the  SSAB  concept  that  must 
be  further  developed  before  the  final 
rule  is  promulgated  to  facilitate 
implementation  of  the  SSAB  concept  at 
NRC  Uoensed  sites.  These  include 


determining  the  exact  scope  and 
functions  of  an  SSAB  and  the 
appointment  and  compositiim  of  an 
SSAB.  A  national  workshop  will  be 
extremely  useful  in  develo^ng 
information  on  bow  these  issues  should 
be  addressed,  as  well  as  for  developing 
the  final  NRC  position  on  the  SSAB 
concept.  The  objective  of  the  workshop 
will  not  be  to  develop  a  consensus  on 
the  implementation  of  an  SSAB  but  will 
rather  be  a  discussion  of  information, 
ideas,  and  concerns  about  SSAB 
implementation  i.ssues,  as  well  as 
identifying  areas  of  agreement  and 
disagreement  on  the  implementation 
issues. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  October.  1994. 

For  tht;  Niu.lear  K^ulatory  Cummisston. 
Eric  S.  Beckjord, 

Director,  Office  of  Nuclear  Beguhtorf 
Reseaith. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adreir>istFath>n 

14  CFR  Part  23 

[Docket  No.  27344;  Notice  Ho.  93-71  A] 

Airworthiftess  Startdards;  Occupant 
Protection  Standards  for  Commuter 
Category  Airplanes;  Notice  of 
Proposed  Rulemaking 

AGENCY:  FAA,  Transport^'Joa. 
ACTION:  Reopening  of  comment  period. 

StiMMARY:  This  notice  announces  the 
reopening  of  the  comment  period  for  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
Occup.int  Protection  Standards  for 
Comniuter  Category  Airplanes.  The 
comment  period  for  this  NPRM  is  being 
reopened  for  120  days  to  allow  the 
public  and  industry  the  opportunity  to 
evaluate  additional  supporting  data  and 
to  allow  the  ]oint  Aviation  Authorities 
additional  time  to  comment  on  the 
NPRM. 

DATES:  Comments  must  be  received  on 
or  before  March  4. 1995. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Coimsel,  Attn:  Rule  Docket  (AGG- 
19),  Docket  No.  27344. 800 
Independence  Avenue,  SW.. 
Washington,  DC  20591,  or  delivered  in 
triplicate  to  room  915G,  800 
Independence  Avenue  SW.> 
Washingtfm.  DC  20591.  CcHnments 
delivered  must  be  noarked  Docket  No. 
26269.  Comments  may  be  inspected  in 


room  91 5G  between  8:30  a.m.  and  5 
p.m.  on  weekdays,  except  on  Federal 
holidays. 

In  additi(Hi,  the  FAA  is  maintaining 
an  information  docket  of  comm^tts  in 
the  Office  of  the  Assistant  Chief 
Counsel,  ACE-7,  Federal  Aviation 
Administration;  Central  Region,  601 
East  12th  Street.  Kansas  City,  Missouri 
64106.  Comments  in  the  information 
docket  may  be  inspected  in  the  Office  of 
the  -Assistant  Chief  Counsel  weekdays, 
except  Federal  holidays,  between  the 
hours  of  7:30  a.m.  and  4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Michael  Downs,  ACE-111,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  601  East  12th  Street, 
Kansas  City,  Missouri  64106;  telephone 
(816) 426-5688. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  cpsult 
from  adopting  the  proposals  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  should 
identify  the  regulatory  docket  or  notice 
number  and  should  be  submitted  in 
triplicate  to  the  Rules  Docket  address 
specified  above.  All  comments  received 
on  or  before  the  closing  date  for 
comments  specified  will  be  considered 
by  the  Administrator  before  taking 
action  on  this  proposed  rulemaking.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  received  vdll  be 
available,  both  before  and  aftrir  the 
closing  date  for  comments,  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  summarizing  each 
substantive  public  contact  with  Federal 
Aviation  Administration  (FAA) 
personnel  concerned  nrith  the  substance 
of  this  proposal  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
in  response  to  this  notice  must  include 
a  preaddressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  27344."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  conunenter. 

Availability  of  NntNTs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Publ>c  Affairs,  Attention:  Public 


Inquiry  Center.  APA-230. 800 
Independence  Avenue,  SW., 
Washington,  EX:  20591,  or  by  calling 
(202)  267-3484.  Communications  must 
identify  NPRM  93-71A. 

Background 

On  July  14. 1993,  tKe  FAA  issued 
NPRM  93-7r  (58  FR  38028),  and  the 
comment  period  closed  November  12, 
1993.  The  NPRM  proposed  to  amend  the 
airworthiness  standards  for  commuter 
category  airplanes  by  upgrading  the  seat 
restraint  and  seat  cushion  Oammability 
requirements.  On  September  17. 1993. 
GAMA  requested  the  FAA  withdraw  the 
proposal  until  additional  supporting 
documentation  was  made  available  to 
the  public  By  letter  dated  October  4, 
1993,  the  Joint  Aviation  Authority 
requested  that  the  comment  period  be 
extended  to  enable  the  JAA  Study 
Group  additional  lime  to  review  the 
proposal  and  prepare  a 
recommendation. 

Tlie  FAA  received  an  addiliunal 
report  on  commuter  airplane  accident 
data  analysis  in  October  1994.  This 
report  is  the  additional  information  that 
GAMA  requested  be  available  before  the 
Notice  of  Proposed  Rulemaking  was 
made  available  to  the  public  for 
comment. 

Conclusion 

In  view  of  the  possibility  of  obtajning 
additional  technical  information  and  to 
provide  for  a  more  consistent  set  of 
airworthiness  standards,  the  FAA  agrees 
that  it  would  be  in  the  public's  best 
interest  to  reopen  the  comment  period. 

List  of  Subjects  in  14  CFR  Fart  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Issued  in  Washingtofi.  DC.  on  October  28, 
1994, 

Thomas  E.  McSweeny, 

Director,  Aircraft  Certficoticn  Service. 
(FR  Doc.  94-27391  Fikd  11-3-94;  8:45  am| 
8ILUNG  CODE  4St0.t>4t 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26 CFR  Parti 
(CO-8-81) 

RIN  1545-AQ42 

Distributions  of  Stock  and  Stoch 
Rights;  Hearing  CancelMion 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Cancellation  of  notice  of  public 

hearing  on  fHoposed  regulations. 
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r:  This  document  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  amendments  to 
regulations  relating  to  constructive 
distributions  on  preferred  stock. 
DATBt:  The  public  hearing  origihally 
scheduled  for  Monday,  November  14. 
1994.  beginning  at  10:00  a.m.  is 
cancelled. 

FOn  FURTHER  INFORMATION  CONTACT: 
Carol  Savage  of  the  Regulations  Unit. 
Assistant  Chief  Counsel  (Corporate). 
(202)  622-8452  or  (202)  622-7190  (not 
toll-free  numbers). 
SUPPt^MENTARV  MFOmUTION:  The 
subject  of  the  pubUc  hearing  is  proposed 
regulations  under  section  305  of  the 
Internal  Revenue  Code.  A  notice  of 
proposed  rulemaking  and  public 
hearing  appearing  in  the  Federal 
Register  for  Wednesday,  June  22. 1994. 
(59  FR  32160).  announced  tRat  the 
public  hearing  on  the  proposed 
regulations  would  be  held  on  Monday. 
November  14.  1994.  begliming  at  10:00 
a.m..  in  the  Internal  Revenue  Service 
Auditorium,  Seventh  Floor.  7400 
Corridor.  Internal  Revenue  Service 
Building.  1111  Constitution  Avenue 
NVV.,  Washinston.  DC. 

The  public  bearing  scheduled  for 
Monday,  November  14. 1994,  is 
cancelled. 
CyathU  E.  Grigsby, 

Chief,  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 
(FR  Doc  94-27344  Filed  11-3-94: 8:45  am) 


Bureau  of  Alcohol.  TotMCCO.  and 
Firearms 

27CFRPart» 
(Ttotlce  No.  aoi] 
RIN  151^AA07 

The  St  Helena  Viticultural  Area  (94F- 
01 5P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco, 
and  Firearms  (ATF),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco,  and  Firearms  (ATF)  is 
considering  the  establishment  of  a 
viticultural  area  in  the  State  of 
California  to  be  known  as  "St.  Helena." 
The  proposed  area  is  located  totally 
within  Napa  County.  This  proposal  is 
the  result  of  a  petition  submitted  by  Mr. 
Charles  A.  Carpy,  Chairman  of  the  St. 
Helena  Appellation  Committee.  The 
establishment  of  viticultural  areas  and 
the  subsequent  use  of  viticultural  area 
names  as  appellations  of  origin  in  wine 
labeling  and  advertising  will  help 


consumers  better  identify  the  wines 
they  may  purchase,  and  will  help 
winemakers  distinguish  their  products 
from  wines  made  in  other  areas. 

DATES:  Written  comments  must  be 
received  by  February  2, 1995. 

ADDRESSES:  Send  written  comments  to: 
Chief,  Wine  and  Beer  Branch.  Bureau  of 
Alcohol.  Tobacco,  and  Firearms.  P.O. 
Box  50221,  Washington.  DC  20091-0221 
(Attn:  Notice  No.  801).  Copies  of  the 
petition,  the  proposed  regulations,  the 
appropriate  maps,  and  any  written 
comments  received  will  be  available  for 
public  inspection  during  normal 
business  hours  at:  ATF  Reading  Room. 
Office  of  Public  Affairs  and  Disclosure, 
Room  6480,  650  Massachusetts  Avenue, 
NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  White,  Wine  and  Beer  Branch, 
Bureau  of  Alcohol,  Tobacco,  and 
Firearms.  650  Massachusetts  Avenue. 
NVV,  Washington,  DC  20226  (202-927- 
8230). 

SUPPI.EMENTARY  INFORMATION: 

« 

Backgroond 

On  August  23,  1978,  ATF  published 
Treasury  Decision  ATF-53  (43  FR 
37672.  54624)  revising  regulations  in  27 
CFR  Part  4.  These  regulations  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regulations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  On 
October  2, 1979.  ATF  published 
Treasury  Decision  ATF-60  (44  FR 
56692)  which  added  a  new  Part  9  to  27 
CFR,  for  the  listing  of  approved 
American  viticultural  areas. 

Section  4.25a(e)(l),  Title  27  CFR. 
defines  an  American  viticultural  area  as 
a  delimited  grape-growing  region 
distinguishable  by  geographical 
features,  the  boundaries  of  which  have 
been  delineated  in  Subpart  C  of  Part  9. 

Section  4.25a(e)(2)  outlines  the 
procedure  for  proposing  an  American 
viticultural  area.  Any  interested  person 
may  petition  ATF  to  establish  a  grape- 
growing  region  as  a  viticultural  area. 
The  petition  should  include: 

(a)  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

(b)  Historical  or  ciurent  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

(c)  Evidence  relating  to  the 
geographical  features  (climate,  soil, 
elevation,  physical  features,  etc.)  which 
distinguish  the  viticultural  features  of 
the  proposed  area  from  surrounding 
areas; 


(d)  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  the  features  which  can  be 
found  on  United  States  Geological 
Survey  (U.S.G.S.)  maps  of  the  largest 
applicable  scale;  and 

(e)  A  copy  of  the  appropriate  U.S.G.S. 
map  with  the  boundaries  prominently 
marked. 

Petition 

ATF  has  received  a  petition  from  Mr. 
Charles  A.  Carpy.  Chairman  of  the  St. 
Helena  Appellation  Committee, 
proposing  to  estabfish  a  new  vitictiltural 
area  in  Napa  County.  California,  to  be 
known  as  "St.  Helena."  The  St.  Helena 
Appellation  Committee  is  composed  of 
various  vineyard  and  winery  owners 
located  throughout  the  St.  Helena  area. 
The  proposed  St.  Helena  viticultural 
area  is  located  approximately  16  miles 
northwest  of  the  city  of  Napa.  It  is 
located  totally  within  the  larger  and 
previously  established  Napa  Valley 
viticultural  area.  As  stated  in  the 
petition,  the  St.  Helena  viticultural  area 
covers  approximately  9,060  acres,  and  is 
densely  planted  to  vines.  There  are  over 
30  wineries  within  the  area.  The 
petition  provides  the  following 
information  as  evidence  that  the 
proposed  area  meets  the  regulatory 
requirements  discussed  previously.  Mr. 
Charles  Sullivan,  Napa  Valley  historian, 
has  provided  the  petitioner  with  most  of 
the  historical  information  concerning 
the  St.  Helena  area  that  is  covered  in  the 
petition  whereas  Dr.  Deborah  Elliott- 
Fisk  of  the  University  of  California  has 
provided  the  petitioner  with  most  of  the 
information  in  the  petition  concerning 
soils,  geology  and  physical  geography  of 
the  St.  Helena  area. 

Evidence  That  Viticultural  Area  Name 
Is  Widely  Known 

Data  prepared  by  Mr.  Sullivan  in 
support  of  the  petition  provides  the 
following  historical  information. 

The  town  of  St.  Helena  was  founded 
by  Henry  Still,  who  bought  land  from 
the  Edward  Bale  family  in  1855.  By 
1858  there  was  a  school  house  and  a 
little  Baptist  church.  Four  years  later 
Professor  William  Brewer  of  the 
Whitney  party  called  it  a  "pretty  little 
village  with  fifty  or  more  houses  •   *   • 
nestled  among  grand  old  oaks."  Early 
winemakers  in  the  St.  Helena  area 
included  Charles  Krug  and  George 
Belden  Crane.  At  the  end  of  the  1879 
vintage  the  San  Francisco  Post  ran  an 
article  on  northern  California  wines 
which  noted  the  flavor  characteristics  of 
Napa  clarets.  This  article  was  copied  by 
the  St.  Helena  Star  which  predicted  that 
there  would  be  2,000  acres  of  grapes 
planted  in  the  Napa  Valley  in  1880. 


According  to  Mr.  Sullivan,  the  final 
total  was  closer  to  3.000,  and 
concentrated  in  the  St.  Helena  area. 

As  early  as  1869.  San  Francisco's  Alta 
California  was  making  reference  to  a 
"St.  Helena  district,"  as  did  the  Pacific 
Rural  Press.  These  were  references  to 
vineyard  plantings  in  the  area.  In  1872 
the  Napa  Reporter  made  reference  to  the 
boom  in  vineyard  land  around  St. 
Helena.  The  Alta  California  ran  an 
article  on  the  area  in  1878,  treating  St. 
Helena  as  a  specific  district  with  a  great 
reputation.  By  then  Charles  Krug,  the 
Beringers.  Crane,  John  Lewelling,  H.  A. 
Pellet,  and  14  other  producers  had  built 
cellars  in  the  St.  Helena  area. 

In  1875  Krug  and  Pellet  organized  the 
producers  and  growers  in  the  district,  a 
move  that  ciilminated  in  the  formation 
of  the  St.  Helena  Viticultural  Club  on 
January  22. 1876.  According  to  Mr. 
Sullivan,  others  outside  the  district 
could  join,  but  it  was  a  local  St.  Helena 
organization,  to  1880  the  Club 
constructed  Vintners  Hall,  a  two  story 
building  with  a  reading  room,  meeting 
rooms,  and  a  social  hall  upstairs. 

Mr.  Sullivan  states  that  by  the  end  of 
the  1870s  there  was  no  question 
concerning  Napa's  special  reputation  as 
a  winegrowing  region,  or  about  St. 
Helena's  as  a  discrete  district  in  that 
region.  As  support  for  this  statement. 
Mr.  Sullivan  cites  the  Alta  California 
which  concluded  in  an  article  published 
in  1880  that  "Napa  is  now  the  leading 
wine-growing  county  of  California,  and 
*  •  "St.  Helena  has  become  the  center 
of  the  most  prosperous  wine  district  in 
the  State." 

According  to  Mr.  Sullivan,  by  the  turn 
of  the  century  Napa  prices  were  still 
higher  than  those  of  other  districts,  but 
the  special  position  accorded  St.  Helena 
wines  had  ceased  to  exist.  The  popular 
image  of  the  wines  of  Oakville. 
Rutherford,  Larkmead,  and  Howell 
Mountain  had  ended  the  perception  of 
St.  Helena  wines  standing  above  all 
others.  After  Prohibition,  the  regional 
association  of  the  leading  Napa  Valley 
producers  was  far  from  foremost  in 
consumers'  minds  and  in  the  minds  of 
wine  writers  according  to  Mr.  Sullivan. 
However.  Mr.  Sullivan  states  that  more 
recently  there  has  been  a  tendency  for 
wine  writers  to  make  reference  to  the  St. 
■Helena  "district"  and  to  its  wines. 
particularly  to  its  Cabemet  Sauvignons. 

to  addition  to  the  historical  name 
mformation  mentioned  above,  the  "St. 
Helena"  name  appears  on  a  U.S.G.S.  7.5 
nunute  series  map  entitled  "St.  Helena 
Quadrangle"  which  mcludes  the  city  of 
St.  Helena  and  much  of  its  surrounding 
^area. 


Evidence  of  Boundaries 

Accordmg  to  the  petition,  there  have 
never  been  precise  historic  boundaries 
for  the  St.  Helena  viticultxiral  district. 
However,  the  petitioner  states  that 
history  does  provide  an  imprecise  "St. 
Helena  Distrirt"  within  the  geographic 
structure  of  State  wmegrowing 
established  by  the  first  Board  of  State 
Viticultural  Commissioners  m  the 
l880s.  Accordmg  to  the  petition,  the 
State  was  divided  mto  districts,  one 
being  Napa,  which  mcluded  Napa. 
Solano,  and  Contra  Costa  Counties. 
Charles  Krug  was  the  first  commissioner 
for  the  district  m  1880.  Napa  County 
was  then  divided  mto  administrative 
districts:  Napa  (Qty),  Tountville,  St 
Helena,  and  Calistoga.  According  to  the 
petition,  these  were  not  considered 
viticultural  districts  at  the  time.  The  St. 
Helena  District  included  the  vineyards 
of  Howell  Mountain,  most  of 
Rutherford,  and  Larkmead.  This  is 
discussed  to  E.C  Priber's  report  to  the 
Board  to  1893.  Even  Chiles  and  Corm 
Valleys  were  included  in  the  St.  Helena 
District,  although  Priber  gave  separate 
statistics  for  these  areas. 

Although  the  wineries  and 
vineyardists  in  the  Priber  report  are 
Usted  to  administrative  districts, 
Priber's  man  to  the  field,  A.  Warren 
Robinson,  asked  each  where  his  or  her 
operation  was  located,  and  the  answer 
was  given  as  a  place,  not  necessarily  a 
post  office.  Bernard  Ehlers  said  he  Uved 
at  Lodi  Station.  Mrs.  Lillie  Coit  listed 
Larkmead.  According  to  the  petitioner, 
such  data  make  it  possible  to  make  an 
attempt  to  draw  historically  accurate 
lines. 

The  petitioner  states  that  a  more 
accurate  listing  of  viticultural  districts 
was  given  by  Charles  Krug  in  his  report 
of  1887.  to  it  he  traces  the  development 
of  each  district  to  Napa  County  since 
1881,  by  acreage,  production,  and  type 
of  grape  vines.  Krug  hsted  Yountxalle. 
Oakville,  Rutherford,  St  Helena,  Spring 
Mountato.  Howell  Mountain,  Calistoga 
and  five  others.  Although  he  did  not 
include  a  map,  the  precision  of  his 
statistics  indicates  that  he  and  others 
had  the  limits  of  these  districts  to  mtod. 

From  the  toformation  discussed 
above,  the  petitioner  has  tried  to  plot 
the  northern  and  southern  boundaries  of 
the  St.  Helena  viticultural  area.  From  a 
historical  point  of  view,  the  petitioner 
states  that  any  one  of  three  landmarks 
could  be  used  as  the  northern  boundary 
of  the  St.  Helena  viticultural  area.  These 
landmarks  toclude  Ritchie  Creek,  Bale 
Lane,  and  Big  Tree  Road.  However,  the 
petitioner  feels  that  from  a  practical,  as 
well  as  historical  point  of  view.  Bale 
Lane  is  the  best  choice. 


The  petitioner  states  that  the  southern 
boundary  of  the  St.  Helena  viticultural 
area  was  discussed  at  length  during  the 
December  9,  1992.  ATF  public  hearing 
held  in  Napa,  California,  concemtog  the 
northern  boundary  of  the  Rutherford 
viticuhural  area.  From  the  information 
submitted  at  that  hearing,  it  was 
determined  that  Ztofandel  Avenue, 
known  locally  as  Ztofandel  Lane,  was 
the  best  northern  boundary  for  the 
Rutherford  viticultural  area. 
Consequently,  the  petitioner  states  that 
Zinfandel  Avenue  (Zinfandel  Lane) 
should  also  be  used  as  the  southern 
boundary  of  the  adjacent  St.  Helena 
viticultural  area. 

The  petitioner  states  that  the 
southeast  boundary  of  the  St.  Helena 
appellation  should  toclude  the  Spring 
Valley  area  since  this  area  was  included 
in  the  St.  Helena  area  on  the  1895 
"Official  Map  of  the  County  of  Napa.  ' 
On  this  map,  the  properties  of  George 
Mee  and  Antonio  Rossi  (Spring  Valley) 
were  listed  as  being  in  the  St.  Helena' 
district  whereas  Charles  Scheggia,  just 
to  the  south,  listed  himself  asfeng  in 
Rutherford. 

Accordtog  to  the  petitioner,  the 
western  boimdary  of  the  St.  Heler>a 
viticultural  area  is  not  strictly 
delineated  by  historical  custom.  The 
petitioner  states  that  this  western 
boundary  should  be  dictated  by  the 
eastern  boimdary  of  the  adjacent  Sprtog 
Mountain  District  viticultilral  area 
which  utilizes  the  400-foot  contour  line 
The  petitioner  states  that  although  some 
people  might  draw  the  western 
boundary  of  the  St.  Helena  viticultural 
area  at  the  500  or  600-foot  contour  line, 
the  400-foot  contour  Itoe  defies  no 
historical  precedent  and  prevents  the 
overlapping  of  the  St.  Helena 
viticultural  area  with  the  Spring 
Mountain  District  viticultural  area. 

to  regard  to  the  eastern  boimdary,  the 
petitioner  states  that  the  historical 
records  indicate  that  Coim  Valley  is  a 
separate  area  and  should  not  be 
tocluded  in  the  St.  Helena  viticultural 
area.  The  records  todicate,  however, 
that  Pratt  Valley  is  clearly  part  of  the  St 
Helena  area  from  the  location  of  the 
Pratt  and  Chabot  winegrowing 
properties,  accordtog  to  the  petitioner, 
to  addition,  the  Crystal  Springs  Road 
area  and  Dago  Valley  should  be 
tocluded,  according  to  the  petitioner, 
due  more  to  recent  developments  there 
rather  than  earlier  history.  However,  the 
pyetitioner  states  that  the  old  Rosstoi 
property,  where  the  historic  Buigess- 
Souverain  Winery  is  located  today,  and 
the  Leunenberger  property,  where  the 
original  Sutter  Home-Ballanttoe  Wtoery 
was  located  (today  Deer  Park  Wtoery). 
should  not  be  included  because  they  are 
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located  on  the  lower  slopes  of  Howell 
Mountain  rather  than  in  the  St.  Helena 
area. 

The  petitioner  uses  mostly  the  400- 
foot  contour  line  and  a  short  portion  of 
Howell  Mountain  Road  and  a  longer 
portion  of  Conn  Valley  Road  to 
delineate  the  eastern  boundary  of  the 
proposed  St  Helena  viticultural  area. 

Geographical  Features 

Data  prepared  by  Dr.  Elliott-Fisk  in 
support  of  the  petition  provides  the 
following  geographical  infonnation. 

Climate.  The  proposed  St.  Helena 
viticultural  area  lies  within  a  relatively 
narrow  and  constricted  portion  of  the 
upper  Napa  Valley  proper.  There  exists 
a  subtle  interaction  of  climatic  factors 
which  affect  grapes  grown  in  this  valley 
floor  area.  These  subtle  climatic 
influences  are  part  of  a  continuum 
across  the  entire  floor  of  the  Napa 
Valley 

The  Napa  Valley  proper  is  classihed 
as  a  coastal  valley.  Along  the  valley 
floor  from  Napa  to  Calistoga,  there  are 
pronounced  mesoclimatic  variations 
which  relate  to  the  penetration  of 
marine  influences  from  San  Pablo  Bay 
and.  to  a  lesser  extent,  to  the  rise  in 
elevation  as  one  proceeds  up  Napa 
Valley.  This  marine  air  incursion  is 
caused  by  warming  of  the  valley  floor 
and  surrounding  hillsides  during  the 
daylight  hours  of  the  growing  season. 
This  warming  land  mass  causes  the  air 
in  the  area  to  rise,  creating  pressure 
gradients  which  draw  in  marine  air  off 
of  San  Pablo  Bay  to  the  south.  During 
the  growing  season,  this  phenomenon 
generally  begins  in  the  early  afternoon 
and  continues  into  the  evening.  Due  to 
proximity  to  the  bay.  the  areas  in  the 
southern  portion  of  the  valley  receive 
the  most  direct  impact  of  these  pressure 
gradient  winds.  These  winds  have  a 
cooling  effect  througliout  the  Napa 
Valley. 

Ehiring  the  grape  growing  season,  this 
cooling  plays  an  important  role  in  the 
development  of  the  grapes  by  allowing 
them  to  better  retain  their  natural 
acidity  which  is  critical  in  the 
production  of  high  quality  wines, 
according  to  the  petitioner.  In  the 
proposed  St.  Helena  viticultural  area, 
this  cooling  effect  is  moderated 
compared  to  the  areas  further  south. 
However,  while  the  St.  Helena  area  has 
relatively  warm  conditions,  it  is  the 
daily  maximum  extremes,  for  which  the 
area  to  the  north  (Calistoga)  is  better 
known,  that  distinguish  the  St.  Helena 
and  Calistoga  areas. 

Traditionally,  the  dividing  line 
between  the  area  of  Calistoga 's  higher 
daily  extremes  and  St.  Helena's  warm 
coastal  climate  has  been  the  section  of 


land  around  Bale  Lane.  It  is  at  this  point 
that  the  Napa  Valley  and  Napa  River 
take  a  pronounced  directional  change  of 
course  from  north/northwesterly  to 
more  westerly.  To  the  north  of  Bale 
Lane,  the  exposiue  of  the  valley  floor  to 
the  sun  also  is  more  directly  aligned 
than  to  the  south  where  there  is  more 
shading. 

The  area  to  the  north  of  the  proposed 
St.  Helena  viticultural  area,  particularly 
around  the  city  of  Calistoga.  is  also 
affected  by  a  secondary  marine  air 
incursion,  far  less  dramatic  than  that  off 
of  San  Pablo  Bay,  which  penetrates  the 
upper  Napa  Valley  through  the  Knights 
Valley  area.  This  marine  influence, 
according  to  the  petitioner,  does  not 
typically  penetrate  as  far  south  as  the  St. 
Helena  viticultural  area.  When  present, 
these  moist,  cooling  winds  serve  to 
moderate  the  generally  hotter 
temperatures  in  CaUstoga,  making  this 
area  ideal  for  growing  premium  wine 
grapes. 

Dr.  Elliott-Fisk  also  frnds  that  there 
are  signifrcant  cUmatic  differences 
between  the  St.  Helena  viticultural  area 
and  the  surroimding  mountains.  To  the 
east  of  St.  Helena  Ues  Howell  Mountain 
and  to  the  west  is  Spring  Mountain. 
These  mountain  areas  range  in  elevation 
from  400  to  2.600  feet  for  Spring 
Mountain  and  from  1,400  to  2,400  feet 
for  Howell  Mountain.  On  average, 
temperatures  fall  along  the  valley  floor 
approximately  2.8  degrees  Fahrenheit 
for  each  1,000  foot  fall  in  elevation. 

The  mountain  areas  with  south  or 
southwest  slopes,  such  as  those 
generally  found  in  the  Howell  Mountain 
viticultural  area,  receive  approximately 
20  percent  more  solar  radiation  during 
the  growing  season  compared  to  the 
valley  floor.  Northeast  and  northwest 
slopes,  such  as  those  that  typically 
occur  in  the  Spring  Mountain  District 
viticultural  area,  receive  approximately 
20  percent  less  solar  radiation  than 
those  found  on  the  valley  floor  in  the 
proposed  St.  Helena  viticultural  area.  In 
addition  to  these  differences  related  to 
aspect,  the  relative  absence  of  fog  in  the 
higher  altitudes  increases  the  solar 
radiation  there  compared  to  the  valley 
floor  which  often  is  covered  by  early 
morning  fog. 

According  to  the  petitioner, 
precipitation  has  been  more  important 
in  the  formation  of  topography  and  soils 
in  the  Napa  Valley  than  in  the  definition 
of  distinct  climate  zones.  Outside  of 
annual  physiological  water  needs  which 
are  almost  exclusively  augmented  by 
irrigation,  precipitation  directly  affects 
grape  vines  during  late  spring  and  early 
fall,  which  are  the  critical  periods  of  the 
growing  and  harvest  seasons.  Cooler 
areas,  those  generally  found  to  the  south 


of  the  St  Helena  appellation,  are  more 
negatively  affected  by  sudi  conditions. 

Soils,  Geology,  and  Physical  Geography 

The  proposed  St.  Helena  viticultural 
area  is  in  the  northern  Napa  Valley  and 
is  deRned  by  the  petitioner  as  the  valley 
floor  area  and  lower  mountain  slopes 
(i.e.,  toe-slopes)  from  Zinfandel  Lane  in 
the  south  to  Bale  Lane  in  the  north. 

According  to  Dr.  Elliott-Fisk,  the 
geology  of  the  St.  Helena  area  is 
characterized  by  steep  mountain  frtmts 
composed  of  the  (1)  Franciscan 
Formation  (largely  sandstones, 
mudstones  and  various  metamorphic 
inclusions)  overlain  by  the  moderate 
thicknesses  of  Sonoma  Volcanics  on  the 
west  side  in  the  Mayacamas  Range,  and 
(2)  deep  flows  of  Sonoma  Volcanics. 
volcanic  vents,  and  volcanic  domes  over 
Great  Valley  sandstones  on  the  east  side 
in  the  Vaca  Range.  Both  mountain 
slopes  have  been  faulted  and  heavily 
eroded,  with  much  of  this  activity 
believed  to  be  synonymous  with  the 
formation  of  the  Sonoma  Volcanics  in 
the  last  2-5  million  years. 

Dr.  Elliott-Fisk  further  states  that  the 
topography  of  the  Napa  Valley  floor  is 
largely  the  product  of  (1)  the  marine 
inclusion  of  San  Pablo  Bay,  and 
consequent  marine  erosion  and  deposit, 
(2)  tectonic  uplift  and  land 
displacement  along  faults  and  fold 
structures  (e.g.,  anticlines),  (3)  bedrock 
resistance  to  erosion.  (4)  slope  stability, 
and  (5)  discharge  volumes  of  the  Napa 
River  and  its  tributaries.  The  proposed 
St.  Helena  viticultural  area,  extending 
from  Bale  Lane  on  the  north  to 
Zinfandel  Lane  on  the  south,  has  a  fairly 
uniform,  steep  gradient  (as  compared  to 
the  entire  Napa  Valley  floor),  indicating 
that  it  is  a  zone  of  erosion  of  a  former 
more  powerful  Napa  River.  The  valley 
in  this  area  is  narrow  and  is  almost 
entirely  the  product  of  river  erosion, 
unlike  any  other  stretch  of  the  valley 
floor.  The  one  break  in  gradient  occurs 
where  the  river  turns  southward  near 
Big  Tree  Road  (just  south  of  Bale  Lane) 
and  exerts  more  force  to  cut  through 
bedrock.  Thus,  although  alluvial  fans 
extend  across  the  valley  floor  from  their 
tributary  canyons  to  the  Napa  River,  the 
fans  are  small  and  relatively  young 
compared  to  the  rest  of  Napa  Valley. 
Sulphur  Creek  fan  is  the  largest  of  the 
group,  as  it  issues  from  a  very  large 
drainage  basin.  Fans  of  the  eastern  side 
of  the  proposed  appellation  are  very 
small,  largely  due  to  the  resistance  of 
obsidian  (i.e.,  volcanic  glass)  bedrock 
here  and  small  tributary  basin  size. 

The  topographic  uniformity  of  the 
proposed  St.  Helena  viticultiiral  area  is 
further  substantiated  by  climatological 
data  and  bioclimatic  maps.  Crowing 


degree-days  (i.e.,  temperature  regime), 
according  to  Dr.  Elliott-Fisk,  are  very 
uniform  along  this  stretch  of  the  valley 
floor  and  lower  slopes,  averaging  just 
under  3600  degree-days.  Mean  aimual 
precipitation  is  35-38  inches.  Just  north 
of  the  proposed  northern  boundary  of 
the  St.  Helena  viticultiual  area  (e.g.. 
around  Dunaweal  Lane),  the  vegetation 
changes  from  Valley  Oak  Savanna  to 
Mixed  Hardwood  Woodland.  These 
gradients  of  chmate  and  vegetation  bom 
south  to  north  up  Napa  Valley, 
according  to  the  petitioner,  further 
support  the  designation  of  viticultural 
areas,  as  climate  is  an  important  factor 
influencing  vine  growth  and  frxiit 
characteristics,  with  natural  vegetation 
telling  the  viticulturaUst  what  vine 
production  will  be  like. 


Soils  and  Georoorphology  of  the  Napa 
Valley 

Dr.  Elliott-Fisk  states  that  soils  can  be 
consistently  identified  and  mapped  in 
Napa  Valley  through  knowledge  of  the 
geomorphology  (i.e.,  landforms  and 
landform  history)  of  the  area.  These  soil 
differences  are  relevant  viticulturally 
and  can  be  used  in  the  delimitation  of 
viticultural  areas.  This  soil  and 
geomorphic  mapping,  which  is  based  on 
very  detailed  field  and  laboratory 
studies,  produces  soil  units  that  are 
similar  to  those  shown  in  the  Napa 
County  Soil  Survey  (USDA-Soil 
Conservation  Survey),  but  with  more 
detail,  precision,  and  most  importantly, 
a  different  classification  scheme, 
according  to  the  petitioner.  The 
resolution  of  the  mapping  of  Napa 
Valley's  soils  has  increased  from  the 
1938  survey  (and  the  old  Marbut  soil 
classification  scheme)  to  the  newer  1977 
survey  (using  the  new  7th 
Approximation  system  of  soil 
classification)  to  a  more  detailed 
depiction  of  Napa  Valley's  soils  based 
on  an  increased  understanding  of  (1)  the 
geomorphological  history  of  the  Napa 
Valley,  and  (2)  the  importance  of  soil 
parent  material  and  time  as  soil-forming 
factors.  There  are  many  more  soil  types 
(or  potential  soil  series)  in  Napa  County 
than  the  Napa  County  Soil  Survey 
depicts  according  to  the  petitioner. 

Dr.  Elliott-Fisk  further  notes  that  a 
geomorphic  (landscape)  surface  of  a 
given  age  will  have  soils  of  the  same 
type  across  it.  This  is  because  soil 
formation  is  controlled  by  five  factors 
(known  as  the  soil-forming  factors): 
climate,  biota  (plants  and  animals), 
parent  material,  relief  (topography)  and 
time.  The  petitioner  states  that  much  of 
the  variation  of  soil  types  in  Napa 
County  is  due  to  variation  in  the  parent 


material  and  time  factors.  Different  soil 
types  will  be  derived  from  sedimentary 
bedrock  versus  volcanic  bedrock, 
whether  or  not  these  soils  are  upland 
residual  soils  (with  weathering  and  soil 
formation  in  place  or  in  situ)  or 
transportation/depositional  soils  (with 
soil  formation  begiiuiing  once  river  or 
other  sediments  are  deposited).  Alluvial 
soils  of  diffierent  ages  (old  versus  young) 
will  also  differ  significantly. 

On  any  particular  geomorphic  surface 
(such  as  the  Sulphur  Creek  fan),  the 
parent  material,  relief  and  time  factors 
are  held  constant,  with  the  soils  very 
similar  (if  not  identical)  across  this 
surface.  For  depositional  landforms 
(e.g.,  mudflow  lobes,  river  terraces; 
alluvial  fan  units,  etc.),  the  older 
deposits  will  have  more  strongly  formed 
soils.  If  a  geomorphic  surface  is 
disturbed  by  erosion  or  deposition,  its 
soil  will  be  altered  (if  not  destroyed), 
with  a  new  soil  then  forming. 

In  Napa  Valley,  distinct  differences 
are  seen  between  hillside  soils  and 
valley  floor  soils,  at  least  in  most 
situations.  Hillside  soils  tend  to  be 
formed  from  bedrock  and  are  shallow, 
whereas  valley  floor  soils  tend  to  be 
formed  from  alluvium,  coUuvium  or  bay 
deposits  and  are  often  deep.  As  Napa 
Valley  has  been  tectonically  active, 
however,  these  deeper,  depositional 
soils  are  occasionally  found  up  on  the 
hillsides,  uplifted  above  the  valley  floor. 
It  is  important  to  separate  these 
depositional  hillside  soils  from  residual 
bedrock  soils.  They  have  much  higher 
water-holding  capacities  and  deeper 
rooting  depths,  influencing  vine  growth 
significantly. 

Dr.  Elliott-Fisk  further  indicates  that 
the  floor  of  Napa  Valley  (excluding  the 
bedrock  "islands"  which  form  small 
hills)  has  soils  formed  on  (1)  alluvial 
fans  of  various  lithologies,  textures,  and 
sizes  emerging  from  tributary 
watersheds  towards  the  Napa  River,  (2) 
alluvial  floodplains  of  various  ages 
along  the  Napa  River  and  the  lower 
reaches  of  its  tributaries  (such  as 
Sulphur  Creek),  and  (3)  bay  deposits  of 
various  types,  formed  when  San  Pablo 
Bay  extended  into  the  valley  proper. 
The  alluvial  fans  in  particular  show 
marked  contrasts  in  soil  types  north- 
south  and  east-west  in  the  valley  as  a 
function  of  their  (1)  watershed  or 
drainage  basin  geology  and  (2)  stream 
gradient  (i.e.,  topography).  Dr.  Elliott- 
Fisk  concludes  that  the  soils  scientist 
then  expects  to  find  one  soil  series  on 
fans  derived  fit)m  sedimentary  bedrock 
and  another  on  fans  derived  from 
volcanic  bedrock. 


Geomorphic  Units  of  the  Pn^wsed  St. 
Helena  Viticultural  Area 

The  valley  floor  of  the  proposed  St. 
Helena  viticultural  area  is  covered  by  a 
series  of  small  fans  and  contains 
important  areas  of  Napa  River 
floodplain.  Dr.  ElHott-Fisk  has  described 
the  geomorphic  units  as  follows: 

North  to  South  on  West  Side  of  Valley 

(1)  Ritchie  Creek  Fan  (the  southern 
edge  of  it  extending  south  of  Bale  Lane 
into  the  proposed  viticultural  area); 
principally  in  the  area  north  of  St. 
Helena; 

(2)  Mill  Creek  Fan; 

(3)  Hirsch  Creek  Fan; 

(4)  York  Creek  Fan; 

(5)  Sulphur  Creek  Fan;  and 

(6)  Bear  Canyon  Fan  Complex  (in 
approved  Rutherford  viticultural  area). 

North  to  South  on  East  Side  of  Valley 

(1)  Simmons  Canyon  Fan  (north  of  the 
proposed  St.  Helena  viticultural  area); 

(2)  Dutch  Henry  and  Biter  Creek  Fan 
Complex  (north  of  the  proposed  St. 
Helena  viticultural  area,  reaching  ahnost 
to  Bale  Lane); 

(3)  Unnamed  Fan  west  of  Bell  Canyon 
Reservoir  and  Crystal  Springs  Road; 

(4)  Base  of  Pratt  Valley  (ver\'  small 
fan); 

(5)  Base  of  Deer  Park  (unnamed 
tributary;  small  fan); 

(6)  Base  of  Spring  Valley  (very  small 
fan;  mostly  widiin  Spring  Valley);  and 

(7)  Conn  Creek  Fan  Complex  (in 
approved  Rutherford  viticultural  area). 

Napa  River  Floodplain  and  River 
Terraces 

(1)  Current  incised  channel  of  the 
Napa  River; 

(2)  Current  floodplain  of  the  Napa 
River;  and 

(3)  Older  floodplains  of  the  Napa 
River  at  higher  elevations. 

[These  landforms  follow  the  chaimel  of 
the  Napa  River,  except  for  older  terraces 
along  the  hillsides,  which  are  largely 
obscured  by  dense  hillside  woodland 
and  forest;  these  terraces  are  discovered 
through  intensive  field  studies.) 
Dr.  Elliott-Fisk  notes  that  the 
geomorphic  depositional  units  (i.e.. 
landforms)  in  the  proposed  St.  Helena 
viticultural  area  are  composed  almost 
exclusively  of  volcanic  lithologies 
(around  85-90  percent  volcanics 
typically,  occasionally  dropping  to  70 
percent  on  parts  of  the  Sulphur  Creek 
fan,  with  the  remainder  sedimentary 
and  metamorphic  inclusions  from  the 
bedrock  underljang  the  Sonoma 
Volcanics).  The  upper  part  of  the 
Sulphur  Creek  Basin  contains  small 
units  of  sandstone  and  metamorphic 
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lithologies  exposed  at  the  surface 
through  fauhing  and  slope  failure. 
E)espite  this,  volcanic  rhyolitic  tuff, 
rhyolite,  dacite  and  andesite  are  by  far 
the  dominant  surHcial  geologies, 
compared  to  the  Bear  Canyon  Fan 
Complex  to  the  south  which  is  30 
percent  or  less  volcanics  and  the 
remainder  sedimentary. 

Dr.  Elliott-Fisk  further  observes  that 
although  several  types  of  volcanic  rocks 
compose  the  St.  Helena  hillside,  the 
most  widespread  (and  as  such, 
ubiquitous)  units  are  volcanic  ash-flows, 
referred  to  as  tuffs,  with  occasional 
volcanic  mudflows.  The  matrix  is 
rhyolitic  in  composition,  with 
incorporated  clasts  of  obsidian,  rhyolite, 
andesite.  dacite  and  tuff.  Occasional 
mctamorphic  clasts  of  cobble  or  smaller 
size  are  seen.  This  geologic  parent 
material  is  slightly  acidic  to  acidic,  with 
water-holding  capacity  of  tuffaceous 
bedrock  units  moderate.  This  potential 
soil  parent  material  is  brought  down 
both  slopes  to  the  west  and  east  of  the 
valley  floor  by  hillside  erosion,  runoff, 
and  tributary  streamflow. 

According  to  Dr.  Elliott-Fisk,  the  Napa 
River  has  incised  through  these  fan 
deposits  discharging  on  the  valley  floor 
and  migrated  as  a  consequence  of  the 
resistanoe  of  these  deposits  versus  its 
own  stream  power.  The  Napa  River 
floodplain.  and  its  associated  recent 
terraces,  varies  in  width  throughout  this 
section  of  Napa  Valley  but  has  formed 
important  terraces  along  the  eastern 
valley  edge.  Distinct  breaks  in  the 
natural  vegetation  are  seen  at  the 
terrace/alluvial  fan  transition,  as  the 
terraces  have  more  fertile  soils  with  a 
greater  water-holding  capacity.  As  the 
width  of  the  valley  floor  in  the  St. 
Helena  area  is  on  the  average  less  (e.g.. 
more  narrow)  than  anywhere  else  in  the 
Napa  Valley,  these  terraces  form  less 
viticultural  acreage  than  in  the  southern 
or  middle  sections  of  Napa  Valley. 

The  lower  hillside  slopes  below  the 
400-foot  elevation  are  difficult  to  map 
on  a  broad  scale  depicting  geomorphic 
surfaces.  This  is  largely  a  function  of 
abrupt  changes  in  slope  angle  and 
vegetation  type,  which  influence  long- 
term  slope  stabibty.  Small  areas  of 
uplifted  depositional  surfaces  (alluvia) 
fans  and  stream  floodplain  terraces) 
were  found  across  these  lower  slopes  in 
the  proposed  St.  Helena  area,  however. 

Soils  of  the  Proposed  St.  Helena 
Vitkultunil  Area 

With  regard  to  the  soils  within  the 
proposed  viticuhural  area,  Dr.  ElUott- 
Fisk  states  that  the  Sonoma  Volcanics 
rim  all  sides  of  the  valley  in  the  St. 
Helena  area,  and  as  such  the 
depositional  valley  floor  soils  (which 


may  be  very  bouldery  deposits  across 

alluvial  fans  or  finer,  but  still  gravelly 
deposits  along  the  Napa  River  proper, 
all  principally  Xerolls)  are  volcanic  in 
origin,  and  deep,  very  gravelly  sandy 
loams  to  sandy  clay  loams  to  clay  loams, 
with  low  to  moderate  water  holding 
capacities.  Sediments  have  been 
truisported  relatively  short  distances 
from  their  origins,  as  this  is  the 
headwater  area  of  the  Napa  River    ' 
system,  and  as  such  the  soils  contain  a 
higher  percentage  of  coarse  clasts 
(especially  boulders),  with  sand 
dominating  the  fine  fraction  of  almost 
every  soil.  Dr.  Elliott-Fisk  notes  that 
small  sections  of  the  upper  stream 
basins  of  Sulphur  Canyon  and  the 
Spring  Mountain  region  contain  the 
massive  Franciscan  marine  sandstone 
and  conglomerate,  with  its  afhliated 
volcanic  and  metamorphic  inclusions. 
The  lithology  of  the  fine  clasts  that 
compose  the  alluvial  fans  in  this 
immediate  region  (i.e.,  Sulphur  Creek 
fan)  include  a  higher  portion  of  non- 
volcanic  clasts  (up  to  15  percent,  to 
occasionally  30  percent)  than  alluvial 
fans  to  the  north,  such  as  the  Ritchie 
Creek  fan  below  Diamond  Mountain, 
located  largely  north  of  the  proposed 
northern  St.  Helena  viticultural  area 
boundary.  However,  the  percentage  of 
non-volcanic  clasts  is  much  higher  to 
the  south  of  the  St.  Helena  viticultural 
area  (i.e..  Bear  Canyon  fan).  The  lower 
toe-slopes  of  the  mountain  slopes  in  the 
St.  Helena  area  (below  the  400-foot 
elevation)  contain  both  Xerolls  and 
Xeralfs,  depending  on  slope  stability 
and  age. 

Dr.  Elliott-Fisk  states  that  she  has 
excavated  an  additional  17  soil  trenches 
in  the  process  of  her  scientific   - 
investigation  in  this  area.  She  states  that 
she  has  done  previous  soils  work  in  this 
region  and  has  excavated  over  350  soil 
trenches  in  Napa  Valley.  She  has 
provided,  as  part  of  the  petition,  profile 
drawings,  descriptive  field,  and 
analytical  laboratory  data  for  17  soils  by 
horizon.  Four  of  these  soils  are  from 
property  outside  of  the  proposed 
boundaries  of  the  St.  Helena  viticultural 
area  and  were  chosen  to  be 
representative  of  those  areas. 

Soil  Summary 

The  soils  of  the  proposed  St.  Helena 
viticultural  area,  according  to  the 
petition,  are  deep  alluvial  soils  of 
moderate  age.  with  well-fonned 
horizonation.  textural  B  horizons,  sandy 
clay  loam  to  clay  loam  textures,  reddish 
colors,  high  gravel  content  (primarily  of 
cobbles),  and  near  neutral  pH.  in  this 
erosional  zone  of  the  valley  floor,  where 
the  width  is  restricted,  groundwater  and 
the  groundwater  table  have  a  significant 


influence,  bringing  in  additional 
dissolved  minerals  and  increasing  the 
pH  (and  nutritional  content)  above  the 
valley  floor  soils  to  the  north  (Calistoga 
region)  and  south  (Rutherford  and 
Oakville),  as  well  as  the  hillsides 
(Spring  Mountain,  Diamond  Mountain, 
Howell  Mountain  and  Pritchard  Hill). 
The  soil  drainage  in  the  St.  Helena  area 
is  typically  good  since  the  water  table 
drops  in  the  spring,  summer  and  fall  to 
allow  the  vines  an  adequate  root  zone 
with  bee  oxygen  and  carbon  dioxide, 
thus  providing  vigorous  conditions  for 
grape  growing.  The  moderate  climate, 
with  warm  summer  temperature, 
balances  well  with  this  soil 
environment,  and  allows  the  wine 
grower  to  manipulate  the  vines  to 
extract  what  the  winemaker  desires 
from  a  particular  varietal.  As  such,  Dr. 
ElUott-Fisk  concludes  that  this  provides 
a  stable  and  predictable  environment  for 
grape  growing,  and  the  physical 
geography  of  the  region  has  promoted 
the  production  of  fine  wines  in  the  St. 
Helena  area  for  many  decadcis. 

Conclusion 

According  to  the  petitioner,  the 
proposed  St.  Helena  viticultural  area  is 
uniform  topographically  and  can  be 
distinguished  from  the  steeper  hillsides 
to  the  east  (Howell  Mountain)  and  west 
(Spring  Mountain  District)  as  well  as 
from  the  valley  floor  areas  to  the  south 
(Rutherford)  and  north  (CaUstoga).  This 
is  an  area  where  the  valley  floor  narrows 
from  around  19,000  feet  at  Oakville 
Cross  Road  and  11,000  feet  at  Zinfandel 
Lane  to  around  3,500  feet  at  Lodi  Lane 
and  Bale  Lane.  The  area  is  marked  by 
a  uniform,  steep  gradient  and  significant 
river  erosion.  The  bedrock  geology  is 
primarily  volcanic,  in  contrast  to  the 
sedimentary  soils  to  the  south. 

The  petitioner  states  that  along  the 
eastern  edge  of  the  proposed  St.  Helena 
area,  geologic  and  geographic  evidence 
support  the  inclusion  of  Spring  Valley 
and  Pratt  Valley  and  the  exclusion  of 
Conn  Valley  and  the  higher  mountain 
slopes. 

Proposed  Boundary 

The  boundary  of  the  proposed  St. 
Helena  viticultural  area  may  be  found 
on  three  United  States  Geological 
Survey  (U.S.G.S.)  maps  with  a  scale  of 
1:24.000.  The  boundary  is  described  in 
proposed  §  9.149. 

Paperwork  Reduction  Act 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1980,  Public  Law  96- 
511.  44  U.S.C.  Chapter  35,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  notice  of . 
proposed  rulemaking  because  no 


reqiiirement  to  collect  information  is 
proposed. 

Regulatory  Flexibility  Act^, 

It  is  hereby  certified  that  this 
prt^xned  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  establishment  of  a  viticultural  area 
is  neither  an  endorsement  nor  approval 
by  ATF  of  the  quality  of  wine  produced 
in  the  area,  but  rather  an  identification 
of  an  area  that  is  distinct  from 
s\irrounding  areas.  ATF  believes  that  the 
establishment  of  viticultural  areas 
merely  allows  wineries  to  more 
acauBtely  describe  the  origin  of  their 
wines  to  consumers,  and  helps 
consumers  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  of  a  viticultural  area  name 
is  the  result  of  the  proprietor's  own 
efforts  and  consumer  acceptance  of 
wines  from  that  region. 

Accordingly,  a  regulatory  flexibility 
analysis  is  not  required  because  the 
proposal,  if  promulgated  as  a  final  rule, 
is  not  expected  (1)  to  have  significant 
secondary,  or  incidental  effects  on  a 
substantial  number  of  small  entities;  or 
(2)  to  imf>ose,  or  otherwise  cause  a 
significant  increase  in  the  reporting, 
recordkeeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities. 

Executive  Order  1286* 

It  has  been  determined  that  this 
proposed  regulation  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866.  Accordingly, 
this  proposal  is  not  subject  to  the 
analysis  required  by  this  Executive 
Order. 

Public  Participation 

ATF  requests  comments  from  all 
interested  parties.  Comments  received 
on  or  before  the  closing  date  will  be 
carefully  considered.  Comments 
received  after  that  date  will  be  given  the 
same  consideration  if  it  is  practical  to 
do  so,  but  assurance  of  consideration 
cannot  be  given  except  as  to  comments 
received  on  or  before  the  closing  date. 

ATF  will  not  recognize  any  comment 
as  confidential.  Comments  may  be 
disclosed  to  the  public.  Any  material 
which  a  commenter  considers  to  be 
confidential  or  inappropriate  for 
disclosure  to  the  public  should  not  be 
included  in  the  comment.  The  name  of 
the  person  submitting  a  commem  is  not 
exempt  from  disclosure.  During  the 
comment  period,  any  person  may 
request  an  opportunity  to  present  oral 
testimony  at  a  public  hearing.  However, 
the  Director  reserves  the  right  to 


determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Drafting  Information 

The  principal  author  of  this  document 
is  Robert  White,  Wine  and  Beer  Branch. 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Administrative  practices  and 
procedures,  Consumer  protection, 
Viticultural  areas,  and  Wine. 

Authority  and  Issaance 

Title  27,  Code  of  Federal  Regulations, 
Part  9,  American  Viticultural  Areas,  is 
proposed  to  be  amended  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  Part  9  continues  to  read  as  follows: 
Authority:  27  U.S.C.  205. 

Par.  i.  Subpart  C  is  amended  by 
adding  §  9.149  to  reed  as  follows: 

Sul}part  0— Approved  American 
Viticultural  Areas 


S  9.149    8L  Helena. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is  "St 
Helena." 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundary  of 
the  St.  Helena  viticultural  area  are  three 
U.S.G.S.  7.5  minute  series  topographical 
maps  of  the  1:24,000  scale.  They  are 
titled: 

(1)  "St.  Helena  Quadrangle. 
California."  edition  of  1960, 
photorevised  1980. 

(2)  "Calistoga  Quadrangle. 
California,"  edition  of  1958, 
photorevised  1980. 

(3)  "Rutherford  Quadrangle, 
California,"  edition  of  1951, 
photorevised  1968.  photoinspected 
1973. 

(c)  Boundary.  The  St.  Helena 
viticultural  area  is  located  in  Napa 
County  in  the  State  of  California.  The 
boundary  is  as  follows: 

(1)  Beginning  on  the  Rutherford 
Quadrangle  map  at  the  point  of 
intersection  between  State  Highway  29 
and  a  county  road  shown  on  the  map  as 
Zinfandel  Avenue,  known  locally  as 
Zinfandel  Lane,  the  boundary  proceeds 
in  a  southwest  direction  along  Zinfandel 
Avenue  to  its  intersection  wiOi  the 
north  fork  of  Bale  Sfough  (blueline 
stream)  near  the  201  foot  elevation 
marker; 

(2)  Thence  in  a  northwesterly 
direction  approximately  2,750  feet  along 
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the  north  foii  of  Bale  Slough  to  a  point 
of  intersection  with  a  southweste-ly 
straight  line  projection  of  a  light  duty 
road  locally  known  as  Inglewood 
Avenue: 

(3)  Thence  in  a  straight  line  in  a 
southwesterly  direction  along  this 
projected  extension  of  Inglewood 
Avenue  approximately  2,300  feet  to  its 
intersection  with  the  500  foot  contour 
line  in  Section  7,  Township  7  North 
(T7N).  Range  5  West  (R5W); 

(4)  Thence  along  the  500  foot  contour 
line  in  a  generally  northwesterly 
direction  through  Sections  7, 1  and  2.  to 
its  intersection  of  the  western  border  of 
Section  2,  T7N,  R6W; 

(5)  Thence  northerly  along  the 
western  border  of  Section  2 
approximately  500  feet  to  its 
intersecti(m  with  Sulphur  Creek  in 
Sulphur  Canyon  in  the  northwest  corner 
of  Section  2,  T7N,  R6W; 

(6)  Thence  along  Sulphur  Creek  in  an 
easterly  direction  approximately  350 
feet  to  its  intersection  with  the  400  foot 
contour  line; 

(7)  Thence  along  the  400  foot  contour 
line  in  a  generally  easterly,  then 
northwesterly,  direction  past  the  city  of 
St.  Helena  (on  the  St.  Helena 
Quadrangle  map)  to  a  point  of 
intersection  with  a  southwesterly 
straight  line  projection  of  the  county 

,  road  shown  as  Bale  Lane  in  the  Came 
Humana  Rancho  on  the  Calistoga 
Quadrangle  map; 

(8)  Thence  along  the  projected  strai^t 
line  extension  of  Bale  Lane  in  a 
northeasterly  direction  approximately 
700  feet  to  the  intersection  of  State 
Highway  29  and  Bale  Lane  and 
continuing  northeasterly  along  Bale 
Lane  to  its  intersection  with  the 
Silverado  Trail; 

(9)  Thence  in  a  northwesterly 
direction  along  the  Silverado  Trail 
approximately  1,500  Ceet  to  an 
unmarked  driveway  on  the  north  side  of 
the  Silverado  Trail  near  the  275  foot 
elevation  marker, 

(10)  Thence  approximately  300  feet 
northerly  along  the  driveway  to  and 
beyond  its  point  of  intersection  with 
another  driveway  and  continuing  in  a 
straight  line  projection  to  the  400  foot 
contour  line; 

(11)  Thence  in  a  northeasterly  and 
then  generally  southeasterly  direction 
along  the  400  foot  contour  line  through 
Sections  10  (projected),  11. 12, 13, 24 
and  25  in  T8N,  R6W,  Section  30  in  T8N, 
R5W,  Sections  25  and  24  in  T8N,  R6W, 
Sections  19,  30,  and  29  in  T8N,  R5W  to 
a  point  of  intersection  with  the  county 
road  shown  as  Howell  Mountain  Road 
in  Section  29,  T8N.  R5W,  on  the  St. 
Helena  Quadrangle  map; 
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(12)  Thence  in  a  northeasterly 
direction  approximately  900  feet  along 
Howell  Mountain  Road  to  its 
intersection  with  Conn  Valley  Road; 

(13)  Thrace  northeasterly  and  then 
southeasterly  along  Conn  Valley  Road  to 
its  intersection  with  the  eastern 
boimdary  of  Section  28.  T8N.  RSW; 

(14)  Thence  south  approxinuitely 
5,200  feet  along  the  eastern  boundary  of 
Sections  28  and  33  to  a  point  of 
intersection  with  the  380  foot  contour 
line  near  the  southeast  comer  of  Section 
33.  T8N.  RSW.  on  the  Rutherford 
Quadrangle  map; 

(15)  Thence  in  a  northwesterly 
direction  along  the  380  foot  contour  line 
in  Section  33  to  a  point  of  intersection 
with  a  northeasterly  straight  line 
pro)ection  of  Zinfandel  Avenue; 

(16)  Thence  in  a  southwesterly 
direction  approximately  950  fleet  along 
this  straight  line  projection  of  Zinfandel 
Avenue  to  its  intersection  with  the 
Silverado  Trail; 

(17)  Thence  continuing  along 
Zinfandel  Avenue  in  a  southwesterly 
direction  to  its  intersection  with  State 
Highway  29.  the  point  of  beginning. 

Signed:  October  24. 1994. 
DuiieK.  Black. 
Acting  Director. 

(FR  Doc.  94-27397  Filed  11-3-94: 6:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Quard 

4«CFR  Part  171 
[COO  94-01(9 
RIN211S-AE7S 

Standards  for  Damage  Stability  of  New 
Domestic  Passenger  Vessels 

AGEMCV:  Coast  Guard.  DOT. 
ACTION:  Notice  of  public  meeting;  re- 
opening of  comment  period. 

SUMMARY:  On  August  10. 1994  (59  FR 
40855).  the  Coast  Guard  proposed  to 
amend  the  rules,  on  standards  for 
damage  stability,  that  it  adopted  on 
December  10.  1992.  Amended  rules  are 
necessary  to  relieve  certain  vessels  of  an 
unforeseen  regulatory  burden.  The 
proposed  rules  would  relieve  those 
vessels  of  that  burden  and  yet  minimize 
the  potential  for  capsizing  and  other 
casualties  caused  by  inadequate  damage 
stability.  To  obtain  further  information 
from  members  of  the  regulated 
community  and  the  general  public,  the 
Coast  Guat'd  will  conduct  a  second 
public  meeting  and  re-open  the 
comment  period  on  the  amended  rules. 


DATES:  The  meeting  will  be  held 
December  1, 1994,  from  1:30  p.m.  to 
4:00  p.m.  Written  material  must  be 
received  not  later  than  December  16. 
19#4. 

ADDRESSES:  The  meeting  will  be  held  in 
room  2415,  Coast  Guard  Headquarters, 
2100  Second  Street  S.W.,  Washington. 
DC  20593-0001.  Written  comments  may 
be  mailed  to  the  Executive  Secretary. 
Marine  Safety  Council  (G-LRA).  U.S. 
Coast  Guard,  2100  Second  Street  S.W,, 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  3406  at  the  same 
address  between  B  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Conunents  will  become  part  of 
this  docket  and  will  be  available  for 
inspection  or  copying  at  room  3406, 
Coast  Guard  Headquarters,  between  8 
a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  L.  Carrigan.  Marine  Technical 
and  Hazardous  Materials  Division  (6- 
MTH-3),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  S.W.. 
Washington.  DC  20593-0001.  telephone: 
(202)  267-2988,  telefax:  (202)  267-4816. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  comment  period  for  the  amended 
rules  is  being  extended  to  allow 
sufficient  time  for  the  public  to  review 
the  report  of  the  Department  of 
Transportation  Volpe  Transportation 
Systems  Center  on  the  efiect  of  the  new 
damage  stability  rules  on  the  domestic 
passenger  vessel  fleet.  This  detailed 
analysis  of  twenty-one  domestic  vessel 
designs  was  released  in  late  September 
1994,  and  a  copy  has  been  placed  in  this 
docket.  Information  on  obtaining  a  copy 
of  this  report  may  be  obtained  by 
contacting  the  person  listed  above  under 
FOR  FURTHER  INFORMATION  CONTACT. 

This  notice  extends  the  period  for 
submission  of  comments  on  the 
proposed  changes  to  46  CFR  171.080(e) 
described  in  the  Notice  of  Proposed 
Rulemaking  published  on  August  10, 
1994  (59  FR  40855).  It  is  the  Coast 
Guard's  goal  to  implement  regulations 
that  will  best  address  both  the  safety 
and  the  operational  needs  of  all  vessels. 
These  standards  were  based  on  one 
developed  by  the  International  Maritime 
Organization  (IMO)  for  any  passenger 
vessel  allowed  to  carry  12  or  more 
passengers  on  an  international  voyage 
(under  a  "SOLAS  Passenger  Ship 
Certificate"). 

The  Coast  Guard  again  seeks  advice 
from  owners  and  operators  of  vessels 
and  shipyards,  and  from  naval 
architects,  its  own  inspectors, 
classification  societies'  inspectors. 


consumers,  crews  of  vessels,  and  others 
involved  in  the  affected  vessels' 
compliance  with  §  171.080(e)  as  this 
proposed  rule  would  amend  it. 
Interested  persons  are  invited  and 
encouraged  to  participate  by  submitting 
written  data  views  and  arguments. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGD  94-010], 
identify  the  specific  paragraph  of  the 
section  to  which  each  comment  applies, 
and  include  supporting  documents  or 
sufficient  detail  to  indicate  the  reason 
for  each  comment.  The  Coast  Guard  will 
acknowledge  receipt  of  comments  if  a 
stamped,  self-addressed  post  card  or 
envelope  is  enclosed  with  the 
comments. 

Public  Meeting  Date 

The  Coast  Guard  has  determined  that 
the  opportimity  to  make  further  oral 
presentations  will  aid  the  rulemaking 
process  and  will  hold  a  second  public 
meeting  from  1:30  p.m.  to  4:00  p.m.  on 
December  1, 1994,  in  room  2415  of 
Coast  Guard  Headquarters,  Washington. 
DC  20593-0001.  With  advance  notice, 
and  as  time  permits,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
the  person  listed  above  under  the  FOR 
FURTHER  INFORMATION  CONTACT  no  later 
than  the  day  before  the  meeting.  Written 
material  may  be  submitted  prior  to, 
during,  or  afier  the  meeting. 

Dated:  October  27, 1994. 
I.CCard. 

Hear  Admiral,  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety.  Security  and  Environmental 
Protection. 

(FR  Doc  94-27319  Filed  11-3-94:  8:43  am! 
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FEDERAL  MARITIME  COMMISSION 

46  CFR  Part  552 
[Docket  No.  94-07] 

Financial  Reporting  Requirements  and 
Rate  of  Return  Methodology  in  the 
Domestic  Offshore  Trades 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  proposed  rulemaking: 
reply  comments. 

SUMMARY:  The  Commission  is  seeking 
reply  comments  to  its  Notice  of 
Proposed  Rulemaking  concerning 
financial  reporting  requirements  and  the 
rate  of  return  methodology  in  the 
domestic  offshore  trades.  The 
Commission  has  received  seven 
comments  on  the  proposed  rule  vvhicn 


have  raised  issues  which  require  further 
comment.  Comments  are  requested  on, 
and  are  to  be  limited  to.  the  calculation 
of  the  cost  of  capital,  working  capital, 
the  selection  of  proxy  groups,  and  the 
deletion  of  alternative  metbodologies. 

DATES:  Reply  comments  due  December 
5, 1994. 

ADDRESSES:  Comments  (original  and 
fifteen  copies)  to:  )oseph  C.  Polking, 
Secretary.  Federal  Maritime 
Commission,  800  North  Capitol  Street, 
N.W.,  Washington,  D.C.  20573-0001, 
202-523-5725. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  R.  Speigel,  Bureau  of  Trade 
Monitoring  and  Analysis.  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  N.W..  Washington. 
D.C. 20573-0001.  202-523-5845 

C.  Douglass  Miller,  Office  of  the  General 
Counsel,  Federal  Maritime 
Commission,  800  North  Capitol 
Street.  N.W..  Washington.  D.C 
20573-0001,  202-523-5740. 

SUPPLEMENTARY  INFORMATION:  On  April 
7, 1994,  the  Federal  Maritime 
Commission  ("FMC"  or  "Commission") 
published  a  Notice  of  Proposed 
Rulemaking  ("NPR")  (59  FR  16592) 
which  proposed  to  amend  its 
regulations  governing  financial 
reporting  requirements  and  rate  of 
return  methodology  applicable  to 
vessel-operating  common  carriers  by 
water  in  the  domestic  offshore  trades. 


Among  other  things,  the  proposed  rule 
would  change  the  method  of 
determining  the  reasonableness  of  a 
carrier's  return  on  rate  base  bom  the 
comparable  earnings  test  to  the 
wei^ted  average  cost  of  capital 
methodology.  At  the  request  of  Matson 
Navigation  Company,  the  Commission 
extended  the  conunent  period  for 
interested  parties  to  file  until  July  20. 
1994  (59  FR  27002).  Seven  parties  filed 
comments  on  the  NPR.  Commenters 
include:  American  President  Lines 
("APL"),  Crowley  Maritime  Corporation 
("Crowley"),  Matson  Navigation 
Company,  Inc.  ("Matson"),  Puerto  Rico 
Maritime  Shipping  Authority 
("PRMSA").  United  States  Department 
of  Transportation  ("DOT"),  Marsoft 
Incorporated  ("Marsoft"),  and  the  State 
of  Hawaii  ("Hawaii"). 

Based  on  its  review  of  the  comments, 
the  Commission  has  determined  that 
reply  comments  on  four  issues  would  be 
beneficial.  In  order  that  the  Commission 
have  the  most  complete  information 
available  to  enable  it  to  make  an 
informed  judgment  in  these  matters, 
interested  persons  are  invited  to  submit 
comments  on  the  issues  discussed 
below. 

Issue  1:  Calculation  of  the  Cost  of 
Capital 

PRMSA  addresses  the  issue  of  the 
calculation  of  the  before-tax  weighted 
average  cost  of  capital  ("BTWACC")  and 
its  relationship  to  the  projected  rate  of 


return  on  rate  base.  PRMSA  states  that 
the  formula  for  the  BTWACC  contained 
in  the  proposed  rule  is  correct.'  PRMSA 
asserts,  however,  that  since  the 
projected  rate  of  retiun  in  the  proposed 
rule  is  computed  on  an  after-tax  basis — 
with  rettim  on  rate  base  being  computed 
by  dividing  net  income  plus  interest 
expense  by  the  trade  rate  base — ^the 
proposed  before-tax  weighted  average 
cost  of  capital  is  being  comp>ared  to  the 
after-tax  projected  return  on  rate  base. 
PRMSA  suggests,  therefore,  that  either 
the  weighted  average  cost  of  capital 
should  be  changed  to  an  after-tax  basis 
so  it  can  be  compared  to  the  after-tax 
projected  return  on  trade  rate  base 
currently  specified,  or  the  BTWACC    " 
should  be  retained  and  the  projected 
retuirn  on  trade  rate  base  should  be 
changed  to  a  before-tax  basis. 

PRMSA 's  comments  appear  toliave 
merit.  Therefore,  the  Commission  is 
proposing  to  retain  the  before-tax 
weighted  average  cost  of  capital 
contained  in  the  proposed  rule  and 
change  the  calculation  of  the  projected 
rate  of  return  on  rate  base  to  a  before- 
tax  basis.  Retention  of  the  BTWACC 
seems  appropriate  because  it  is 
employed  by  a  large  majority  of 
regulatory  commissions.  The  before-tax 
weighted  average  cost  of  capital  would 
be  calculated  as  it  is  in  the  proposed 
rule.  However,  the  projected  rate  of 
return  on  rate  base  stated  in  the 
proposed  rule  would  be  changed  to: 


Net  Income  +  Interest  Expense  +  Provision  for  Income  Taxes 
Rate  Base 


The  Commission  thus  proposes  to 
amend  section  552.6(d)(2)  to  read: 

(2)  Return  on  Rate  Base.  The  return  on 
rate  base  will  be  computed  by  dividing 
Trade  net  income  plus  interest  expense 
p7us  provision  for  income  taxes  by 
Trade  rate  base. 

The  Commission  requests  comments 
on  this  amendment  to  the  proposed 
rule 

Issue  2:  Working  Capital 

The  proposed  rule  adopted  Hawaii's 
suggestion  in  FMC  Docket  No.  91-51. 
Financial  Reports  of  Common  Carriers 
by  Water  in  the  Domestic  Offshore 
Trades,  that  insurance  expense  be 
treated  in  the  same  maimer  as  other 


operating  expenses  in  calculating 
working  capital,  i.e.,  include  that 
amoimt  appUcable  to  the  duration  of  an 
average  voyage.  In  its  comments  on  this 
proposed  rule,  Hawaii  suggests  an 
additional  modification  of  the 
calculation  of  working  capital,  namely, 
the  exclusion  of  interest  expense. 

In  support  of  its  proposal.  Hawaii 
states  that  interest  expense  is  a  source 
of  working  capital  funds,  and  is  not  paid 
to  the  bond  holder  until  after  related 
revenue  is  received.  Hawaii  concludes, 
therefore,  that  interest  expense  does  not 
create  a  need  for  working  capital- 
Comments  are  requested  on  the  validity 
of  the  proposal  to  exclude  interest 


expense  from  the  calculation  of  working 
capital. 

Issue  3:  The  Selection  of  Proxy  Groups 

A  number  of  parties  commented  on 
the  selection  of  the  proxy  group.  Hawaii 
indicates  a  concern  with  the  criteria 
prescribed  in  selecting  a  comparable 
group  of  companies  when  the  proxy 
group  is  used  in  determining  the  cost  of 
common-stock  equity.  Hawaii  believes 
that  the  companies  in  the  Value  Line 
Investment  Survey  which  satisfy  the 
Commission's  criteria  for  the  proxy 
group  do  not  have  business  risks  similar 
to  those  of  Matson.  Hawaii  claims  that 
these  companies  are  generally 


■  The  proposed  rule  states  the  before-tax  weighted 
average  cost  of  capital  will  be  calculated  using  the 
following  aquation: 

BTWACC=P/I>*P*E)Ki* 
(P/I>+P*EJjyi/l-T)t 
(Em*P*E)lUl/l -T) 


where: 

Kd  is  the  regulated  firm's  cost  of  long-term  debt 
capital: 

Kp  is  the  regulated  firm's  cost  of  preferred  stock 
capital; 

Ki  Is  the  regulated  firm's  cost  of  common  stock 
equity  capital; 


0  is  the  value  of  the  regulated  firm's  long-term 
debt  outstanding; 

P  is  the  value  of  the  regulated  finn's  preferred 
stock  outstanding: 

E  is  the  value  of  the  regulated  firm's  common- 
stock  equity  outstanding: 

T  is  the  corporate  income  tax  rate 


UMI 
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consolidated  companies;  are  not 
dominant  in  their  trades;  and  do  not 
have  statutory  barriers  to  entry. 

Marsofl  states  that  according  to  its 
research  only  three  marine 
transportation  companies  and  four 
trucking  companies  meet  the  proposed 
guidelines  for  the  proxy  group.  Marsoft 
does  not  believe  that  airlines,  railroads, 
or  full-load  trucking  companies  should 
be  included  in  the  proxy  group,  because 
they  do  not  provide  comparable 
services.  Marsoft  states  that  in  many 
cases  large,  geographically  and 
operationally  diverse  companies  will  be 
compared  to  small,  highly  specialized 
private  carriers.  Marsoft  believes  that 
the  comparison  may  not  be  credible  in 
some  cases. 

PRMSA  comments  that  the  proxy 
group  should  not  be  restricted  to  the 
freight  transportation  business.  PRMSA 
asserts  that  equity  capital  in  the 
regulated  carrier  competes  against  the 
broad  spectrum  of  companies  in  the 
economy,  not  just  against  companies 
involved  in  freight  transportation.  The 
nature  of  a  business  is  said  to  be  only 
one  ingredient  of  business  risk,  not  the 
sole  determinant.  PRMSA  notes  that  as 
of  June  1994,  there  were  a  total  of  39 
companies  listed  in  Value  Line 
Invpstwent  Survey  which  were  involved 
in  air  transport,  trucking,  maritime,  and 
railroading.  Allegedly,  not  all  of  these 
companies  were  involved  in  freight 
transportation  as  required  by  the 
proposed  rule.  PRMSA  concludes  from 
this  that  the  potential  list  of  comparable 
companies  is  highly  limited. 

Under  the  proposed  rule,  the  proxy 
group  is  selected  from  companies  which 
operate  and  derive  a  major  portion  of 
their  gross  revenues  primarily  as 
common  carriers  in  the  business  of 
freight  transportation,  and  own  and 
operate  transportation  vehicles  or 
vessels.  The  Commission  requests 
specific  suggestions  on  industries  other 
than  freight  transportation  covered  by 
the  Value  Line  Investment  Sunvy  which 
have  business  and  financial  risks  similar 
to  those  of  the  domestic  carriers  that 
may  be  added  to  the  current  proxy 
group  criteria. 

Issue  4:  Deletion  of  Alternative 
Methodologies 

The  proposed  rule  revises  paragraph 
(b)  of  section  552.1  by  deleting  the 
provision  that  the  methodology 
employed  in  each  case  will  depend  on 
the  nature  of  the  relevant  carrier's 
operations  and  financial  structure.  Also, 
the  proposed  rule  adds  language  to  that 
paragraph  that  specifies  the  extent  of 
possible  alternative  methodologies. 
Paragraph  (b)  reads: 


(b)  In  evaluating  the  i«aM>iiableness  of  a 
VCKX's  ovvnll  level  of  rates,  the 
Commission  will  use  return  on  rate  base  as 
its  primary  standard.  A  carrier's  allowable 
rate  of  return  on  rate  base  will  be  set  equal 
to  its  before-tax  weighted  average  cost  of 
capital.  However,  the  Commi.<»ion  may  also 
employ  the  other  financial  methodologies  set 
forth  in  §  352.6(0  in  order  to  achieve  a  fair 
and  reasonable  result 

Paragraph  (d)  of  the  same  section  has 
been  deleted.  That  paragraph  provided 
that  the  Commission  may  use  some 
other  basis  for  allocation  and 
calculation  and  may  consider  other 
operational  factors  in  any  instance 
where  it  is  deemed  necessary  to  achieve 
a  fair  and  reasonable  result. 

APL  informs  that  these  provisions  are 
at  the  heart  of  a  major  dispute  in  FMC 
Docket  No.  89-26,  The  Government  of 
the  Territory  of  Guam,  et  al.  v.  Sea-Land 
Senice.  Inc.  and  American  President 
Lines.  Ltd.  It  points  out  that  the  NPR 
does  not  give  any  reasons  for  the 
proposed  changes  to  section  552.1  and 
contends  that  the  changes  cannot  be 
legally  adopted  unless  and  until  the 
FMC  identifies  its  reasons  for  such  a 
change  and  allows  opportunity  for 
comment. 

In  the  abbreviated  comments  it  did 
provide,  APL  contends  that  the 
proposed  changes  can  have  no 
substantive  effect  on  a  pending 
complaint  docket  focused  on  a  prior 
time  period.  APL  furthej  urges  the 
Commission  to  "make  clear,  as  a  general 
matter,  that  its  decision  in  the 
prospective  rulemaking  proceeding  is 
not  intended  to  pre-judge  issues  in  the 
retrospective  complaint  proceeding." 
APL  contends  that  sections  552.1(b)  and 
552.1(d)  merely  make  explicit  an 
agency's  autfaarity  that  is  implicit  in  any 
regulatory  scheme.  Further,  APL 
questions  why  the  FMC  would  want  to 
amend  a  regulation  in  a  way  that  might 
imply  that  it  was  denying  itself  the 
ability  to  do  something  necessary  to 
achieve  a  fair  and  reasonable  result. 

The  Guam  trade  is  unique  in  that  the 
trade  is  a  very  small  portion  of  the 
carriers'  ovrrdll  service.  However, 
whether  the  current  method  of 
allocation  is  appropriate  in  such  a  case 
ne<»d  not  Ije  decided  here,  because  the 
two  carriers  serving  Guam,  APL  and 
Sea-Land  Service,  Inc.,  currently  file 
most,  if  not  all.  of  their  rates  with  the 
Interstate  Commerce  Commission. 
Neither  carrier  files  full  financial  reports 
under  46  CFR  Part  552.  In  the  event  an 
FMC-regulated  carrier  initiates  such  a 
service  in  the  future,  the  Commission 
will  address  the  need  for  any  change  in 
46  CFR  Part  552  in  a  separate 
rulemaking  proceeding.  Paragraph  (d) 
was  eliminated  because  the  Commission 


did  not  want  such  determinations  to  be 
made  on  an  ad  hoc  basis  during  a  rate 
investigation.  It  is  essential  that 
significant  issues  relating  to  the 
underlying  methodology  to  be  employed 
in  determining  the  reasonableness  of 
rates  be  settled  prior  to  any  rate 
investigation.  The  180-day  limit 
specified  by  section  3  of  the  Shipping 
Act,  1933.  46  use.  app.  845,  cannot  be 
met  if  parties  are  permitted  to  change 
methodologies  during  the  course  of  a 
rate  case.  Moreover,  it  is  unfair;  parties 
to  a  rate  proceeding  are  entitled  to  rely 
on  the  Commission's  rules.  They  should 
not  have  to  respond  to  ever-changing 
methodologies  proposed  by  other 
parties. 

It  is  understandable  that  APL  is 
concerned  that  the  Commission's 
decision  here  may  affect  the  outcome  in 
Docket  No.  89-26.  However,  any 
changes  that  may  be  made  to  Part  552 
as  a  result  of  this  proceeding  will  only 
be  applied  prospectively.  They  will 
have  no  application  in  pending  cases 
such  as  Docket  No.  89-26 

Conclusion 

The  Commission  will  permit  reply 
comments  to  be  filed  by  any  interested 
person,  not  only  those  that  commented 
on  the  proposed  rule.  Those  parties  who 
filed  comments  are  on  the  attached  list. 
All  previous  commenters  are  directed  to 
provide  copies  of  their  comments  to 
anyone  upon  request,  so  as  to  facilitate 
timely  comments.  Copies  of  comments 
are  also  available  for  inspection  and 
copying  at  the  Commission's  Office  of 
the  Secretary.  Pursuemt  to  Commission 
Rule  53,  46  CFR  502.53,  parties  shall 
serve  reply  comments  on  initial  round 
participants. 

By  the  Commission. 
loseph  C  Polking, 

Secretary. 

Robert  T.  Basseches.  David  B.  Cook,  Eric  C. 

feffrey.  Cynthia  Gumee  Pugh,  Shea  & 

Gardner,  1800  Massachusetts  Avenue, 

mV..  Washington.  DC  20036.  (Counsel  for 

American  President  Lines.  Ltd.) 
Michael  G.  Roberts.  Vice  President, 

Government  Relations.  Crowley  Maritime 

Corporation.  1500  K  Street.  NVV..  Suite  425. 

Washington.  DC  2000 S 
Stephen  Todd  Rudman.  Assistant  General 

Counsel,  Matson  Navigation  Company. 

Inc..  P.O.  Box  7452,  San  Francisco.  CA 

94120 
Amy  Loeserman  Klein,  Klein.  Bagileo. 

Silverberg  &  Goldman.  1101  30lh  St., 

NW.— Suite  120,  Washington.  DC  20007. 

(Counsel  for  Puerto  Rico  Maritime 

Shipping  Authority) 
Rosalind  A.  Knapp.  Deputy  General  Counsel, 

U.S.  Department  of  Transportation.  400 

Seventh  Street.  SW..  Washington.  DC 

20590 


Arlie  G.  Sterling.  President,  Marsoft,  Inc., 
One  Financial  Center,  25th  Floor.  Boston, 
MA  02111 

Charles  W.  Totto.  Executive  Director. 
Division  of  Consumer  Advocacy, 
Def>artment  of  Commerce  and  Consumer 
Affairs,  State  of  Hawaii,  P.O.  Box  541, 
Honolulu,  HI  96809 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  23 

Resolutions,  Agenda  Hems,  and 
Species  Changes  Proposed  by  the 
United  States  for  the  Convention  on 
International  Trade  In  Endangered 
Species 

agency:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  decision  on  U.S. 

submissions  to  the  Convention  on 

International  Trade  in  Endangered 

^pocios* 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora  (CITES 
or  Convention)  regulates  international 
trade  in  certain  animals  and  plants. 
Species  for  which  trade  is  controlled  are 
listed  in  Appendices  I,  II,  and  III  to 
CITES.  The  United  States  as  a  Party  to 
the  Convention  may  (1)  propose 
amendments  to  the  appendices  for 
consideration  by  the  other  Parties  at  the 
biennial  meetings  of  the  Conference  of 
the  Parties,  (2)  submit  topics  for 
inclusion  in  the  agenda  of  these 
meetings,  and  (3)  submit  resolutions  to 
improve  the  implementation  of  the 
Convention  for  consideration  at  these 
meetings. 

In  this  notice,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announces 
the  species  proposals  to  amend 
Appendices  I  and  II,  agenda  items,  and 
resolutions  submitted  by  the  United 
States  for  consideration  at  the  ninth 
regular  meeting  of  the  Conference  of  the 
Parties  to  CITES  (COP9)  scheduled  for 
November  7-18,  1994,  in  Ft.  • 
Lauderdale,  Florida. 
ADDRESSES:  Requests  for  information 
concerning  species  proposals  discussed 
in  this  notice  may  be  directed  to  Chief. 
Office  of  Scientific  Authority;  Mail 
Stop:  ARLSQ  Room  725;  U.S.  Fish  and 
Wildlife  Service;  Washington,  DC 
20240.  The  fax  number  is  703-358- 
2276.  Express  and  messenger-deUvered 
mail  should  be  addressed  to  the  Office 
of  Scientific  Authority;  4401  North  ' 
Fairfax  Ehive,  room  750;  Ariington. 


Virginia.  Information  relative  to  agenda 
items  and  proposed  resolutions  should 
be  submitted  to  Chief,  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service.  4401  North  Fairfax 
Drive,  room  420C,  ArUngton,  Virginia 
22203.  The  fax  number  is  703-358- 
2280.  Any  information  received  is 
available  for  public  inspection,  by 
appointment,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  at  the 
Arhngton.  Virginia  address. 

Copies  of  resolutions  and  species 
proposals  submitted  by  the  United 
States  are  available  on  request  by 
contacting  the  Office  of  Scientific 
Authority  or  Office  of  Management 
Authority,  as  appropriate,  at  the  above 
addresses. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority,  at  the  above 
address,  telephone  703-358-1708,  or 
Marshall  Jones,  Chief,  Office  of 
Management  Authority,  telephone  703- 
358-2095. 

SUPPLEMENTARY  INFORMATION: 

Backgroimd 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  control 
and  regulate  international  trade  in 
certain  animal  and  plant  species  which 
are  or  may  become  threatened  with 
extinction,  and  are  listed  in  Appendices 
to  the  Convention.  Currently,  122 
countries,  including  the  United  States, 
are  CITES  Parties.  The  Convention  calls 
for  biennial  meetings  of  the  Conference 
of  the  Parties  that  review  its 
implementation,  make  provisions 
enabUng  the  CITES  Secretariat  in 
Switzerland  to  carry  out  its  functions, 
consider  amendments  to  the  list  of 
species  in  Appendices  I  and  II,  consider 
reports  presented  by  the  Secretariat,  and 
make  recommendations  for  the 
improved  effectiveness  of  the 
Convention.  COP9  will  be  held  in  Fort 
Lauderdale,  Florida,  November  7-18, 
1994. 

This  is  part  of  a  series  of  notices  that, 
together  with  public  meetings, 
encourage  the  public  to  participate  in 
the  development  of  the  U.S.  positions 
for  COP9.  A  Federal  Register  notice 
pubbshed  on  July  15,  1993  (58  FR 
38112),  requested  information  and 
comments  from  the  public  on  animal  or 
plant  species  the  United  States  might 
consider  as  possible  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  November  18. 1993  (58  FR 
60873),  requested  public  comments  on 
possible  revisions  to  the  criteria  for 


hsting  species  In  the  CITES  Appendices. 
A  Federal  Register  notice  published  on 
January  27, 1994  (59  FR  3832)  requested 
additional  comments  from  the  public  on 
animal  or  plant  species  that  the  United 
States  was  considering  submitting  as 
proposed  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  January  28, 1994  (59  FR 
4096):  (1)  Published  the  time  and  place 
for  COP9;  (2)  announced  a  public 
meeting  for  February  22, 1994,  to 
discuss  the  31st  meeting  of  the  CITES 
Standing  Committee;  (3)  detailed  the 
provisional  agenda  for  COP9;  and  (4) 
requested  information  and  comments 
from  the  public  on  possible  COP9 
agenda  items  and  resolutions  that  the 
United  States  might  submit.  The 
Service's  regulations  governing  this 
public  process  are  found  in  Title  50  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

After  review  of  public  comments  and 
all  available  information,  the  proposals, 
agenda  items,  and  draft  resolutions 
aimounced  in  this  notice  were 
submitted  by  the  Serxice  and  received 
by  the  Convention's  Secretariat  on  June 
10,  1994,  the  deadline  for  consideration 
at  COP9. 

.    Any  proposed  amendments  to  the 
Appendices  adopted  by  the  Parties  will 
become  effective  on  February  16,  1995, 
unless  the  United  States  enters  a 
reservation  before  that  time.  The  Ser\ice 
will  publish  a  notice  of  proposed 
rulemaking  to  implement  such 
amendments. 

Public  Comments  and  Decisions  on 
Possible  Species  Proposals 

Decisions  about  suggested  U.S. 
proposals  discussed  in  the  previous 
notice  of  January  27, 1994  (59  FR  3832) 
are  as  follows: 

Species  Proposals  Not  Submitted 

1.  Narwhal  {Monodon  monoceros]. 
The  Environmental  Investigation 
Agency  (EIA)  proposed  that  the  nanvhal 
be  transferred  from  Appendix  11  to 
Appendix  I  of  CITES.  The  range  of  the 
narwhal  is  circumpolar  in  Arctic  wafers, 
mostly  north  of  65  degrees  North 
Latitude,  although  it  occurs  in  greater 
densities  in  waters  north  of  the  Atlantic 
than  in  waters  north  of  the  Pacific 
Ocean.  There  is  some  north-south 
seasonal  movement  in  response  to 
climate  and  ice  development.  Between 
Canada  and  Greenland,  narwhals 
summer  in  high  densities  in  the  eastern 
Canadian  Arctic  and  off  northwest 
Greenland,  with  smaller  summering 
groups  occurring  in  many  other 
locations.  Narwhals  also  occur  in  some 
concentration  along  the  east  coast  of 
Greenland.  There  is  evidence  suggesting 
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that  the  populations  on  the  east  and 
WHl  ooMts  of  Greenland  belong  to 
■aparate  stodu. 

Three  populations  of  narwhals  were 
reviewea  in  1992  by  the  Small  Cetacean 
Sul>Coinmittee  of  the  Scientific 
Committeo  of  the  International  Whaling 
Commission  (IWC):  (1)  Hudson  Bay. 
including  northern  Hudson  Bay  and 
western  Hudson  Strait:  (2)  Baffin  Bay. 
including  the  eastern  Canadian  Arctic 
Archipelago  and  western  Greenland: 
and  (3)  East  Greenland  and  the  Barents 
Sea.  The  Hudson  Bay  stock  has  been 
conservatively  estimated  at  1300 
animals.  The  Small  Cetacean  Sub- 
Committee  estimated  the  Baffin  Bay 
stock  at  27.580  to  42.520.  No  good 
estimates  are  available  for  the  East 
Greenland/Barents  Sea  population, 
although  it  is  considerably  smaller  than 
the  other  stocks.  Relatively  small 
numbers  of  narwhals  are  reported  from 
other  parts  of  the  species'  range. 
Because  of  the  difficulty  in  surve>ing 
narwhals,  most  abundance  estimates  for 
the  species  have  large  variances  and 
require  careful  interpretation. 

Narwhals  are  hunted  for  maktag 
(blubber/skin),  meat,  and  their  tusks. 
Maktag  is  consumed  by  the  Inuit,  and 
moat  is  (or  has  been  in  the  past)  used 
as  dog  food,  although  both  commodities 
are  also  sold  on  a  limited  basis.  The 
tusks  are  utiUzed  domestically  for 
carving,  and  are  sold  as  souvenirs, 
either  as  carved  products  or  as  intact 
tusks.  (Females  only  occasionally 
develop  tusks.)  The  majority  of  tusks 
taken  in  Canadian  waters  apparently 
remain  in  the  country,  while  the  bulk  of 
narwhal  ivory  taken  in  Grrenland  is 
shipped  to  Denmark  (perhaps  as  much 
as  90  percent  atmually)  where  much  is 
exported  to  other  countries  in  the 
European  Union  (EU). 

In  1976.  Canada  imposed  quotas  on 
the  take  of  narwhals,  which  it  regulates 
by  issuing  tags  to  be  affixed  to  each 
animal  taken.  Tusks  from  these  animals 
that  enter  trade  must  have  the  tag 
attached  to  show  that  the  animal  from 
which  it  was  removed  was  legally  taken 
under  the  quota  system.  The  Greenland 
Home  Rule  Government  sets  no  quotas 
for  narwhals  and  no  tracking  except  for 
those  animals  that  enter  international 
trade,  and.  therefore,  require  CITES 
permits.  Since  1985  Greenland  has  not 
been  a  member  of  the  EU,  therefore  a  no 
liethmeot  finding  is  necessary  for  the 
issuance  of  CITES  export  permits  by  the 
Greenland  Home  Rule  Government,  and 
for  import  permits  by  EU  countries 
under  EU  regulations,  even  though  the 
narwhal  is  an  Appendix  U  species. 
However.  Greenland  sets  restrictions  on 
who  is  allowed  to  hunt  and  the  manner 
in  which  hunts  are  conducted. 


Eight  comments  were  received  during 
the  comment  period,  five  favoring 
amending  the  listing  of  narwhal  from 
Appendix  D  to  Appendix  I.  and  three 
opposed  to  this  cnan^. 

The  Society  for  Animal  Protective 
Legislation  (SAPL).  The  Humane 
Society  of  the  United  States  (HSUS).  the 
American  Humane  Association  (AHA), 
the  Defenders  of  Wildlife  (Defenders), 
and  ElA  all  expressed  support  for  an 
Appendix  I  listing  of  the  narwhal. 

The  HSUS  indicated  that  Canada  and 
Greenland  continue  to  hunt  narwhals 
and  export  tusks  in  large  numbers 
(Greenland  being  the  largest  exporter), 
aiid  that  the  annual  net  trade  in  tusks 
nearly  doubled  from  1985-1990.  (Prior 
to  1985  when  Greenland  began  issuing 
its  own  CITES  export  permits,  the 
movement  of  tusks  from  Greenland  to 
Denmark  was  not  considered 
international  trade,  therefore  pre-  and 
po8t-1985  trade  figures  caimot  be 
compared  equally).  They  also  state  that 
trade  figures  do  not  reflect  the  total 
numbers  of  narwhals  taken  because  for 
-  each  actual  take  there  are  three  to  four 
injured  or  killed  animals  lost.  Even 
though  information  is  limited,  HSUS 
believe  that  reproductive  rates  among 
narwhals  is  low.  and  that  in  1981  the 
world  population  was  estimated  at 
approximately  20,000  animals  uid 
declining.  HSUS  asserted  that  narwhals 
should  be  listed  in  Appendix  I  as  a 
precautionary  measure  because  status 
information  is  limited,  information  on 
reproduction  and  natural  mortahty  is 
lacking,  and  information  on  actual 
numbers  hunted  is  unavailable. 

The  AHA  indicated  that  new  export 
markets  have  caused  narwhal  ivory 
prices  to  increase  in  Canada  following  a 

Erice  decline  in  the  mid-1980's,  which 
as  returned  ivory  prices  to  about  the 
same  prices  as  existed  in  the  early 
1980°s.  This  increase  in  the  price  of 
narwhal  ivory  prices  has  suggested  that 
ivory  rather  than  maktag  and  meat  has 
become  the  basis  of  modem  hunting  in 
eastern  Canada.  AHA  noted  that  take 
quotas  have  not  been  imposed  by 
Greenland,  and  that  there  are  no 
controls  on  trade  in  ivory.  However,  as 
previously  mentioned,  since  1985  a  no 
detriment  finding  is  necessary  for  the 
issuance  of  QTES  export  permits  by 
Greenland  and  for  an  import  permit  by 
Denmark. 

Defeaders  also  asserted  that  the  prime 
motivation  for  the  take  of  narwhal  in 
recent  years  has  been  the  ivory, 
stimulated  by  new  export  mariiets  and 
s  resurgence  in  the  price  of  ivory  since 
the  mid-1980's,  which  has  biased  take  to 
the  adult  males.  They  feel  that  this 
could  jeopardize  narwhal  population 
structure  by  the  romov-al  of  a  larger 


number  of  males.  They  contended  that 
the  current  CITES  hsting  of  the  narwhal 
in  Appendix  U  does  not  provide 
*  adequate  monitoring  of  take  because 
there  is  not  a  substantial  domestic 
market  for  narwhal  tusks  in  Canada,  and 
yet  export  permits  were  issued  for  fewer 
than  half  the  tusks  obtained  in  Canadian 
narwhal  hunts  between  1975  and  1990. 
From  this.  Defenders  concluded  that  a 
large  number  of  tusks  must  have  been 
exported  without  CITES  permits,  but 
presented  no  evidence  for  this 
conclusion.  Therefore,  due  to  the 
uncertainty  and  concern  surrounding 
the  catch  levels  of  narwhals  for  the 
ivory  market.  Defenders  supported  an 
Appendix  I  Usting. 

The  ELA  submitted  comments  that 
supported  their  original  proposal  that 
the  narwhal  be  included  in  Appendix  I. 
They  provided  an  estimate  of  28,000 
narwhal  in  the  combined  Canada- 
Greenland  High  Arctic  population.  They 
discussed  the  utilization  of  maktag  and 
meat,  the  demand  for  narwhal  ivory  in 
Canada,  and  the  export  of  Greenland 
ivory  to  Denmark  and  on  into  the  EU. 
The  decline  in  ivory  prices  of  the  early 
1980's  has.  according  to  EI  A,  now 
returned  to  about  those  same  levels.  EIA 
pointed  out  the  absence  of  quotas  on 
take  of  narwhal  in  Greenland,  suggested 
that  the  application  of  quotas  in  Canada 
is  inadequate,  and  that  the  number  of 
narwhal  taken  does  not  reflect  actual 
take  numbers  because  of  the  loss  of 
wounded  or  killed  animals  before  they 
are  landed.  They  also  pointed  out  the 
difhculty  of  assessing  the  relationship 
between  the  market  demand  for  ivory 
and  hunting  intensity.  EIA  believed  that 
additional  information  on  life  history, 
distribution,  abimdance,  and  hunting 
loss  rates  was  needed  to  assess  the 
stocks  and  the  impacts  nf  trade  in  the 
various  parts  derived  from  narwhal  in 
order  to  properly  manage  the  stocks. 

The  Greenland  Home  Rule 
Government  and  the  Fisheries  Agency 
of  Japan  (FAJ)  objected  to  transferring 
the  narwhal  to  Appendix  I.  Greenland 
did  not  agree  that  narwhals  should  be 
placed  in  Appendix  I  due  to 
unsustainable  hunting  pressures  caused 
by  the  international  trade  in  narwhal 
ivory.  They  argued  that  recent 
population  estimates  did  not  adequately 
take  into  account  submerged  whales, 
which  would  give  corrected  estimates 
.sufficient  to  sustain  bunting  pressures 
greater  than  current  harvest  levels.  They 
also  maintained  that  low  levels  of  ivory 
export  reported  for  Greenland  before 
1985  are  partially  an  artifact  of  the 
change  in  their  pohtical  designation  at 
that  time,  prior  to  which  the  shipment 
of  ivory  to  Denmark  was  not  considered 
as  an  export.  They  noted  that,  even 


though  there  are  no  catch  quotas  for 
Greenland,  there  are  strict  regulations 
on  catch  reporting,  vessel  sizes,  etc.,  and 
that  there  are  two  reserve  areas  in 
Greenland  waters  where  narwhal  are 
protected.  Generally,  the  FAJ  felt  that  a 
listing  in  Appendix  I  should  be  based 
only  on  scientific  evidence  that  there  is 
a  threat  to  extinction  and  that  trade 
control  is  necessary  for  the  protection  of 
the  species.  Furthermore,  the  FAJ  noted 
that  the  narwhal  is  already  in  Appendix 
II.  providing  some  control  of  trade  and 
a  mechanism  for  collecting  trade  data, 
and  that  in  the  absence  of  new 
information  indicating  a  deterioration  in 
the  status  of  the  species  there  is  no  need 
for  consideration  of  a  change  to 
A^endix  1. 

The  Government  of  Canada  also  does 
not  agree  with  an  Appendix  I  proposal 
for  the  narwhal.  They  feel  that  recent 
estimates  of  the  Canadian  High  Arctic 
stocks  are  low  by  as  much  as  50  percent 
due  to  an  underestimation  of  the  time 
narwhals  spend  under  water  (as 
indicated  in  the  1992  Report  of  the  Sub- 
Committee  on  Small  Cetaceans  of  the 
International  Whahng  Commission), 
and  that  this  larger  population  size  can 
sustain  current  catch  levels.  They  also 
feel  that  their  catch  quotas  are  adequate. 

The  U.S.  Marine  Mammal 
Commission  (MMC)  does  not  support  an 
Appendix  I  listing  for  the  narwhal  at 
this  time,  but  noted  that  Canada  and 
Greenland  should  be  encouraged  to 
obtain  additional  and  better  information 
on  the  status  and  trends  of  narwhal 
stocks,  and  on  har\'est  levels 
(particularly  regarding  animals  that  are 
struck  and  lost  during  hunting). 
In  developing  its  position,  me 
National  Marine  Fisheries  Service 
(NMFS)  took  note  of  the  continuing 
question  about  the  sustainability  of  the 
take  of  narwhal,  particularly  noting  the 
difficulties  in  obtaining  data,  such  as 
population  leveb,  catch  levels  and  loss 
rates,  and  in  obtaining  trade  data  for 
narwhals.  Because  of  this  uncertainty. 
NMFS  decided  not  to  recommend  that 
the  United  States  propose  this  species 
for  Appendix  L  The  Service  assessed  all 
information  available  and  concluded 
that  there  was  no  sufficient  information 
to  support  listing  this  s{}ecies  in 
Appendix  I.  The  United  States  will 
continue  to  monitor  information  on  this 
species  as  it  becomes  available  in  order 
to  better  assess  possible 
recommendations  at  a  later  date. 

2.  Musk  deer  (Moschus  species).  The 
EIA  requested  that  the  Service  propose 
including  all  species  in  the  genus 
Moschus  in  Appendix  I.  There  are  at 
least  four  q>ecies  in  the  genus,  which  is 
widely  distributed  across  eastern  and 
central  Asia.  Currently  all  Moschus 


species  are  included  in  Appendix  II 
except  those  populations  in 
Afghanistan,  Bhutan,  Burma,  India, 
Nepal,  and  Pakistan,  which  are  included 
in  Appendix  I.  Musk  deer  were  listed  in 
the  Appendices  due  to  the  trade  in 
■  musk,  a  substance  taken  from  the  musk 
gland  of  the  male  and  used  in 
traditional  medicines  in  Asia  and  in  the 
manufacture  of  perfumes. 

Five  comments  were  received  in 
response  to  the  January  27, 1994, 
Federal  Register  notice.  Four 
commentere  (including  SAPL)  favored 
the  transfer  of  all  Appendix  II 
populations  of  musk  deer  to  Appendix 
I.  TRAFHC  USA,  while  neither 
supporting  nor  opposing  an  Appendix  I 
listing,  relayed  information  from 
TRAFFIC  France  that  the  French 
perfume  industry  is  using  a  synthetic 
musk  in  some  cases,  but  that  France 
continues  to  import  5  to  15  kilograms  of 
musk  per  year,  primarily  from  the 
Russian  Federation.  The  AHA  suggested 
that  musk  deer  "farming"  operations  in 
China  are  inadequate  to  satisfy  demands 
for  musk,  and  that  the  existence  of  a 
legal  musk  trade  creates  a  loophole  for 
illegal  trade.  Defenders  and  HSUS 
reiterated  this  claim.  The  AHA  stated 
that  current  levels  of  exploitation  of 
musk  deer  in  Russia,  China  and  the 
Himalayas  are  reported  to  be 
unsustainable.  Defenders  reported  that 
the  price  of  musk  in  Hong  Kong  can  be 
as  high  as  US$84,000  to  US$119,000  per 
kilogram.  They  also  indicated  that  there 
is  not  much  information  available  on 
population  nimibers  of  musk  deer,  but 
that  it  is  known  that  illegal  and 
undocumented  trade  in  musk  is 
occurring.  They  state  that,  "Estimates 
indicate  that  some  papulations  have 
been  halved  during  the  past  five  years 
due  to  uncontrolled  hunting,"  but  no 
specific  information  or  docimiented 
reports  were  provided.  The  HSUS  noted 
the  high  cost  of  musk,  and  stated  that 
this  has  led  to  wide-scale  poaching  of 
musk  deer.  They  also  reported  that  an 
80  percent  decline  has  occurred  in  one 
population  of  musk  deer  in  Russia.  The 
HSUS  claimed  that  in  China  musk  deer 
populations  are  declining  rapidly  due  to 
over-exploitation. 

Comments  received  provided  4ittle 
additional  or  substantive  information  on 
the  distribution  and  status  of  musk  deer, 
or  on  international  trade  in  musk,  aside 
from  anecdotal  reports  of  increased 
poaching  and  the  high  cost  of  musk.  The 
People's  RepubUc  of  China  claims  that 
there  are  500,000  to  1  million  musk  deer 
in  China,  and  plans  a  comprehensive 
survey.  Russia  indicated  there  are  about 
150,000  musk  deer  in  Russia,  and 
harvests  are  not  allowed  in  areas  where 
populaticMis  are  decreasing.  In  Russia, 


musk  deer  are  protected  in  18  reserves 
and  other  fedwal  and  local  preserves, 
and  the  Sakhalin  musk  deer  is  listed  in 
the  Red  Data  Book.  Based  on  these 
protective  measures,  the  Russian 
Management  Authority  felt  that  it  is 
premature  to  amend  the  hsting  of  the 
musk  deer  to  Appendix  I.  Mongolia 
provided  conflicting  remarks;  they 
indicated  support  for  an  Appendix  I 
hsting  of  the  musk  deer  in  their  cover 
letter,  but  in  their  attached  discussion  of 
the  species  they  stated  that  the 
Mongolian  musk  deer  should  be  kept  in 
Appendix  11. 

The  Service  does  not  beUeve  that 
population  or  trend  data  are  sufficient  to 
support  a  proposal  to  transfer  the 
Appendix  11  populations  of  musk  deer 
to  Appendix  I,  and  did  not  submit  such 
a  proposal. 

3.  Copperbelly  water  snake  {Nerodia 
erythrogaster).  "The  Service  has 
proposed  to  list  the  northern  subspecies 
of  the  copperbelly  water  snake.  N  e. 
neglecta,  as  a  threatened  spcjcies  under 
the  Endangered  Species  Act.  58  FR 
43860  (August  18, 1993).  The  species  is 
restricted  to  the  lower  Ohio  River  Valley 
and  the  lower  Wabash  River  Valley  in 
Indiana,  Illinois  and  Kentucky,  and  in 
southern  Michigan,  Indiana,  and  Ohio. 
There  have  been  recent  population 
declines  and  it  now  exists  in  isolated 
pockets  of  suitable  habitat. 

Only  the  HSUS  provided  comments, 
and  supported  the  hsting  of  the  species 
in  Appendix  II.  Although  the  proposed 
rule  suggested  that  removal  from  the 
wild  by  amateur  collectors  posed  some 
threat  to  this  species,  no  additional 
information  on  trade  in  the  species  was 
received,  and  existing  reports  of 
international  trade  are  several  years  old. 
Therefore,  on  the  basis  of  this  record  the 
Ser\'ice  is  not  persuaded  that  the 
available  information  on  trade  would 
warrant  a  proposal  to  include  this 
species  in  Appendix  II. 

4.  Bluefin  tuna  [Thunnus  tbynnus). 
The  Service  received  a  draft  proposal 
from  ICCAT  Watch,  a  coahtion 
consisting  of  the  National  Audubon 
Society  (NAS),  the  Center  for  Marine 
Conservation  (CMC),  and  the  World 
Wildlife  Fund-  US  (WWF-US).  to  fist  the 
bluefin  tima  throughout  the  Atlantic 
Ocean  on  Appendix  11  and  additionally, 
the  western  Atlantic  population  on 
Appendix  I.  Later,  ICCAT  Watch 
writhdrew  its  request  to  list  the  western 
Atlantic  population  in  Appendix  I. 

The  January  27,  1994.  Federal 
Register  notice  gave  ciirrent  information 
about  the  Atlantic  bluefin  tima 
including  management  by  the 
International  Commission  on  the 
Conser\'ation  of  Atlantic  Tunas  (ICCAT). 
recent  stock  assessments  for  the  western 
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and  eastern  stocks,  recent  estimates  of 
fishing  mortality  rates,  reductions  in 
harvest  quotas  recommended  at  the 
1993  Regular  Meeting  of  ICCAT  for  the 
years  1994  and  1995,  and  plans  for  the 
implementation  of  a  Bluefin  Statistical 
Document  to  be  required  for  the  import 
of  bluefm  tuna  by  ICCAT  countries.  The 
next  Regular  Meeting  of  ICCAT  will  be 
held  in  December  1994. 

It  was  noted  in  the  FR  notice  that 
according  to  the  Standing  Committee  on 
Research  and  Statistics  of  ICCAT  (SCRS) 
and  NMFS  scientists  there  is 
uncertainty  about  an  appropriate 
boimdary  between  the  western  and 
eastern  populations  of  bluefin  tuna.  At 
the  request  of  the  Department  of 
Commerce,  the  National  Academy  of 
Sciences  has  conducted  an  independent 
review  on  the  "Scientific  Basis  of 
Management  of  the  Fisheries  for 
Atlantic  BlueHn  Tuna,"  which 
evaluated  information  on  stock  structure 
as  well  as  recent  population 
assessments.  The  report  was  presented 
to  the  Department  of  Commerce  on 
August  31, 1994.  The  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  has  named  a  team  of  experts  to 
evaluate  the  findings  and  make 
recommendations  about  policy  and 
manacement  issues. 

Witnin  the  comment  period,  the 
Service  received  a  total  of  83  comments 
on  the  possible  CITES  listing  of  this 
species  from  the  general  public, 
commercial  and  recreational  Hshers  and 
Hshing  organizations,  conservation 
organizations,  and  foreign  governments. 
Of  these,  73  supported  a  listing  of  the 
Atlantic  bluefin  tuna  in  Appendix  II,  8 
opposed  any  listing  under  CITES,  and  2 
did  not  specifically  oppose  or  sup[>ort  a 
listing.  (Comments  from  the  Russian 
Government  were  received  after  the 
comment  period  closed.) 

The  Executive  Secretary  of  ICCAT 
conveyed  the  comments  of  the 
Chairman  of  ICCAT.  While  not 
commenting  on  the  appropriateness  of  a 
CITES  listing,  the  Chairman  drew 
attention  to  steps  that  ICCAT  had 
recently  taken  to  improve  the 
conservation  of  Atlantic  bluefin  tuna, 
including: 

1.  Drastically  reducing  the  allowable 
catch  for  western  Atlantic  bluefm  tuna; 

2.  Introducing  an  effective  measure 
for  monitoring  international  trade 
through  the  BlueHn  Tuna  Statistical 
Document  Program; 

3.  Undertaking  or  developing  other 
methods  to  improve  data  collection; 

4.  Encouraging  expansion  of  research 
and  analysis  with  a  goal  of  having  the 
basis  to  develop  a  program  at  the 
Commission  meeting  in  1995  aimed  at 
achieving  a  50  percent  increase  from 


current  levels  in  the  spawning  stock 
biomass  of  the  western  stock  by  the  year 
2008;  and 

5.  Adopting  an  amendment  to  ICCAT 
that  would  allow  the  European  Union  to 
be  a  Contracting  Party  to  ICCAT  and 
hence  expand  the  number  of  countries 
adhering  to  the  ICCAT 
recommendations. 

Conunenters  opposed  to  an  Appendix 
n  listing  for  Atlantic  bluefin  tuna 
(including  the  Global  Guardian  Trust, 
the  National  Fisheries  Institute,  Inc., 
and  the  International  Coalition  of 
Fisheries  Associations)  generally 
believed  that  measures  recommended 
by  ICCAT  are  being  implemented 
according  to  schedule,  and  that  the 
steps  taken  by  ICCAT  represent 
significant  progress  in  improving 
reporting  requirements  and  management 
measures.  Therefore,  they  felt  that  it  is 
not  necessary  or  appropriate  to  consider 
a  QTES  listing  until  the  effectiveness  of 
these  steps  can  be  evaluated.  ' 

The  Japan  Fisheries  Association 
contended  that  international 
organizations  for  the  management  of 
living  resources,  such  as  ICCAT,  are 
designed  to  conserve  and  manage 
resources  that  are  at  higher  stock  levels 
than  are  resources  that  would  be  listed 
under  CITES,  and  that  species  listed 
under  CITES  are  being  protected  from 
possible  "extinction."  Therefore,  they 
believe  that  listing  species  such  as  the 
Atlantic  bluefin  tuna  under  CITES 
would  require  a  digression  from  the 
objectives  of  CITES,  and  would  also  go 
against  "the  principle  of  sustainable 
development." 

The  Federation  of  Japan  Tuna 
Fisheries  Cooperative  Associations  felt 
that  a  CITES  listing  of  Atlantic  bluefin 
tuna  would  not  ensure  its  conservation 
because  CITES  does  not  have  authority 
to  limit  harvest.  They  suggested  that  no 
conclusions  should  be  drawn 
concerning  the  status  of  the  species 
until  a  peer  review  of  information  about 
the  existence  of  two  stocks  of  AUantic 
bluefin  tuna  is  completed.  The 
Federation  also  contends  that  the 
species  is  not  currently  threatened  with 
extinction,  nor  is  it  likely  to  become  so, 
therefore  it  does  not  meet  criteria  for 
listing  under  CITES. 

The  East  Coast  Tuna  Association 
maintained  that  recent  assessments  and 
future  projections  concerning  the 
western  stock  of  Atlantic  bluefin  tuna 
are  "extraordinarily  controversial,"  to 
the  extent  that  the  NMFS  has  requested 
the  National  Academy  of  Sciences  to 
conduct  a  peer  review  of  data  and 
information  supporting  these 
assessments  as  well  as  the  two-stock 
hypothesis.  They  believed  that  a  CITES 
listing  would  be  redundant  and  would 


likely  penalize  only  those  fishennen 
who  now  participate  in  the  ICCAT 
program. 

'nbe  FAJ  felt  that  it  is  essential  that 
any  CITES  listing  be  based  on  scientific 
evidence  that  there  is  a  threat  of 
extinction  to  a  species  and  that  trade 
control  is  necessary  for  the  protection  of 
the  species.  They  contended  that  a 
species  should  not  be  listed  only  for  the 
purpose  of  collecting  trade  data, 
especially  if  an  international 
organization  is  already  collecting  such 
data.  They  believed  that  an  Appendix  II 
Usting  of  Atlantic  bluefin  tuna  would 
impose  undue  burdens  on  the 
enforcement  capabilities  of  many 
countries.  They  also  state  that 
protection  of  wildlife  cannot  be 
accomplished  through  regulation  of 
trade  alone,  but  harvesting  should  be 
regulated,  and  that  CITES  is  not  capable 
of  harvest  regulation.  Also,  they 
believed  that  the  interests  of  range  states 
should  be  considered  based  on 
consultations,  and  range  states  have  not 
been  contacted.  The  First  Secretary 
(Fisheries),  Embassy  of  Japan, 
essentially  supported  these  contentions. 

As  an  ICCAT  member,  the  Russian 
Ministry  of  Protection  of  the 
Environment  and  Natural  Resources  felt 
that  ICCAT's  regulation  of  take  by 
annual  quota  and  the  Statistical 
Documentation  Program  provide  strict 
controls  for  use  of  the  Atlantic  bluefin 
tuna.  They  also  did  not  think  that  the 
species  is  threatened  with  extinction 
and  therefore  was  not  eligible  for  a 
QTES  listing. 

TRAFHC  USA  submitted  a  detailed 
analysis  of  international  trade  in  all 
species  of  bluefin  tuna,  including 
species  not  recommended  in  the 
proposal  for  listing.  The  data  indicated 
that  a  large  quantity  of  bluefin  tuna  is 
traded  by  countries  that  are  not  parties 
to  ICCAT,  although  not  all  the  bluefin 
tuna  analyzed  by  the  document  are 
caught  in  the  Atlantic.  However,  the 
basis  for  this  analysis  was  import  data 
from  three  countries  that  report  customs 
data  in  a  uniform  way,  Japan,  New 
2^aland.  and  the  United  States. 
Although  Japan  is  identified  in  the 
report  as  importing  the  majority  of 
bluefin  tuna  (perhaps  two-thirds), 
statistics  for  other  major  consimiing 
nations,  including  some  non-ICCAT 
countries,  are  not  available. 

The  NAS  felt  that  adding  Atlantic 
bluefin  tuna  to  Appendix  II  would  help 
provide  information  needed  for 
population  assessment  models  and 
effective  management,  but  would  not 
alter  or  reduce  current  traffic  in  tuna. 
Although  they  were  encouraged  by 
ICCAT's  catch-quota  recommendations, 
they  were  discouraged  by  the  lack  of 


Federal  Register  /  Vol.  59.  No.  213  /  Friday.  November  4.  1994  /  Proposed  Rules  55239 


UMI 


data  frtim  non-ICCAT  countries,  such  as 
Italy  and  Mexico.  They  believe  that  a 
CITCS  listing  would  elicit  data  bom 
non-ICCAT  countries,  which  would 
facilitate  assessment  of  fishing  by  non- 
ICCAT  coimtries.  particularly  in 
spawning  areas.  The  Wisconsin 
Audubon  Council,  the  Audubon 
Council  of  New  York  State,  the  Napa- 
Solano  Audubon  Society,  the  Cape 
Arago  Audubon  Society,  the  New  York 
Sportfishing  Federation,  ICCAT  Watch, 
the  New  York  Zoological  Society, 
Environment  Liaison  Centre 
International,  the  Connecticut  Coastal 
Fishermen's  Association,  the  HSUS, 
Defenders,  the  CMC.  and  the  EIA  all 
reiterated  these  sentiments.  The  Animal 
Protection  Institute  indicated  a  lack  of 
faith  in  ICCAT's  ability  to  manage  the 
Atlantic  bluefin  tuna,  and  felt  that  a 
CITES  listing  would  provide  a  better 
opportunity  to  monitor  the  effects  of 
trade,  especially  because  it  would 
include  all  non-ICCAT  countries. 

NMFS  does  not  believe  that  Atlantic 
bluefin  tuna  should  be  proposed  for 
inclusion  in  Appendix  11  of  CITES  at 
this  time,  and  has  concluded  that 
ICCAT  members  should  be  given 
adequate  time  to  implement  appropriate 
fishery  controls,  to  implement  fully  the 
Bluefin  Statistical  Document  Program, 
and  to  develop  procedures  for  the  use  of 
enforcement-enhancing  trade  measures 
.  with  respect  to  ICCAT's  conservation 
program.  After  that  time  the  incremental 
benefits  of  a  CITES  listing  could  be 
assessed.  NMFS  feels  that  preliminary 
analysis  of  data  collected  through  the 
Bluefin  Tuna  Statistical  Document  wrill 
allow  evaluation  of  the  effectiveness  of 
this  program  in  calculating  and 
monitoring  trade  in  Atlantic  bluefin 
tuna. 

Given  the  possibility  of  ecological 
extinction,  and/or  the  vulnerability  to 
significant  population  losses  due  to 
trade  or  overexploitation.  the  Atlantic 
bluefin  tuna  would  qualify  biologically 
for  listing  in  Appendix  II  of  CITES. 
However,  based  on  available    ' 
information  on  management  measures 
to  conserve  the  species,  the  Service 
believes  that  a  listing  should  not  be 
proposed  at  this  time.  Significant  quota 
reductions  have  occurred  in  1994  and 
additional  reductions  are  planned  for 
1995.  The  eastern  Atlantic  population  of 
bluefin  tuna  appears  to  be  more 
productive  than  its  western  counterpart. 
Eastern  Atlantic  bluefin  tuna  mature  at 
about  age  5  while  western  Atlantic 
bluefin  tuna  reach  maturity  at  about  age 
8.  and  recruitment  is  relatively  much 
higher  in  the  eastern  Atlantic.  However, 
fishing  mortality  rates  on  immature  fish 
in  the  eastern  Atlantic  are  exceedingly 
high,  viith  30-60  percent  of  the  landings 


in  recent  years  comprising  fish  less  than 
the  minimum  size  of  6.4  1^. 
recommended  by  ICCAT  in  1975.  The 
most  recent  estimate  of  a  overall  fishing 
mortality  is  4-6  times  the  levels  that 
would  be  expected  to  produce  the 
maximum  sustainable  yield.  An 
assessment  of  the  eastern  Atlantic  and 
Mediterranean  stocks  is  scheduled  by 
the  SCRS  in  preparation  for  discussions 
at  the  1994  Regular  Meeting  of  ICCAT. 

Implementation  of  the  Statistical 
Document  Program  now  required  for  all 
imports  into  ICCAT  coimtries  will 
provide  more  information  on  Atlantic 
bluefin  tuna  harvests  than  would  CITES 
certificates  or  export  permits,  although 
ICCAT  has  not  yet  required  the 
collection  of  such  information  for 
imports/landings  in  non-ICCAT 
countries.  Harvest  information  would  be 
further  enhanced  if  non-ICCAT 
countries,  and  the  European  Union, 
became  members. 

The  decision  of  the  Service  to  forgo 
proposing  a  CITES  listing  is 
significantly  infiuenced  by  the  Atlantic 
bluefin  tuna  conservation  measures 
adopted  at  the  1993  annual  ICCAT 
meeting  in  Madrid.  In  opposing  the 
listing  of  the  Atlantic  bluefin  tuna  at  the 
1992  CITES  meeting  of  the  Conference 
of  the  Parties  (COPS)  in  Kyoto,  Japan, 
representatives  for  ICCAT  argued  that 
ICXLAT,  not  CITES,  was  the  appropriate 
international  vehicle  for  implementing 
necessary  conservation  measures  for 
Atlantic  bluefin  tuna.  In  response  to  this 
approach,  the  United  States  delegation 
to  the  1993  ICCAT  meeting  proposed 
and  secured  significant  quota  reductions 
for  the  western  population  of  Atlantic 
bluefin  tuna. 

Another  factor  supporting  the 
decision  of  the  Service  is  the  progress 
made  by  the  Permanent  Working  Group 
of  ICCAT  in  April  1994  in  fashioning  a 
proposal  (to  be  discussed  further  at  the 
ICCAT  plenary  meeting  in  late  1994)  for 
trade  measures  to  be  used  as  an  ICCAT 
enforcement  tool. 

From  the  point  of  view  of  NMFS,  the 
adoption  of  quota  reductions  for  1994 
and  1995  demonstrated  ICCAT's  resolve 
to  maintain  the  leadership  role  in  the 
conservation  of  the  bluefin  tuna. 
However,  in  the  event  that  appropriate 
conservation  measures  are  not  adopted 
by  ICCAT  or  prove  to  be  inadequate,  the 
Service  will  reconsider  proposing  this 
species  for  listing  in  a  CITES  Appendix, 
through  a  postal  procedure  if  listing  is 
thought  to  be  necessary  prior  to  the  next 
Conference  of  the  Parties. 

5.  Requiem  {Carcharhinidae)  and 
hammerhead  [Sphyrnidae]  sharks. 
Requiem  and  hammerhead  shark 
species  occur  in  pelagic  and/or  coastal 
waters  worldwide,  mostly  in  tropical  to 


temperate  regions.  Sizes  range  from  the 
white,  mako.  and  great  hammerhead  at 
over  3  m,  to  smaller  coastal  species  as 
the  sandbar  and  scalloped  hammerhead 
sharks.  They  are  predators  of  various 
types.  Fertilization  and  development  of 
young  is,  tn  most  species,  internal,  and 
young  are  bom  as  active,  fully 
developed,  and  relatively  large 
individuals.  The  number  of  young  in  a 
brood  is  usually  small  (about  2  to  25). 
but  the  relative  maturity  at  birth  usually 
results  in  high  survival  rates.  Often 
gestation  periods  are  long  (up  to  1  year). 
There  are  no  population  size  estimates 
over  large  areas  for  sharks. 

Eight  responses  concerning  these 
sharks  were  received  within  the 
comment  period;  four  favored  their 
listing  in  Appendix  II.  and  four  were 
opposed  to  a  listing. 

The  CMC.  NAS,  and  HSUS,  along 
with  other  commenters,  stated  that 
because  large  sharks  are  slow  to  reach 
sexual  maturity  and  reproduce  at  long 
inter\'als,  they  must  be  managed  more 
conservatively  than  other  commercial 
fisheries.  They  cite  the  demand  for 
shark  fins  as  probably  the  largest  factor 
in  the  presumed  global  decline  of 
sharks,  although  meat  is  also  in 
demand,  and  a  new  market  for  shark 
cartilage  as  a  cancer  treatment  has 
developed.  The  NAS  pointed  out  that 
most  shark  experts  question  whether     - 
sustainable  exploitation  of  sharks  is 
even  possible  and  that  over  90  percent 
of  the  shark  fisheries  in  this  centurj' 
have  failed. 

TRAFFIC  USA  submitted  an 
unpublished  paper  from  the  World 
Conservation  Monitoring  Centre  on 
shark  fin  trade,  entitled,  "International 
Trade  in  Shark  Fins."  The  study  was 
undertaken  to  quantify  the  volume  and 
value  of  shark  fins  in  international 
trade,  and  to  identify  the  main  producer 
and  consumer  nations.  However,  due  to 
the  limited  availability  of  trade  data, 
statistics  from  only  nine  countries  were 
analyzed.  The  paper  calls  for  closer 
attention  to  studies  of  trends  in  shark 
populations,  in  order  to  protect  sharks 
from  overexploitation. 

In  opposition  to  a  CITES  listing,  the 
International  Coalition  of  Fisheries 
Associations  and  the  National  Fisheries 
Institute  commented  that  the  lack  of 
available  information  on  population 
structure,  distribution,  abundance,  and 
population  trends  for  these  species  limit 
the  presentation  of  scientific  evidence  to 
support  a  proposal  for  listing.  They 
expressed  concern  that  an  Appendix  II 
listing  might  encourage  unilateral 
actions,  such  as  the  U.S.  Atlantic  coast 
shark  fishery  management  plan,  that 
could  provide  a  basis  for  CITES  nations 
to  determine  that  their  shark  production 
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was  non-detrimental,  rather  than 
participating  in  regional  cooperative 
management  programs. 

The  Japan  Fisheries  Association  and 
the  FA)  indicated  that  available 
scientific  information  does  not  support 
listing  these  shark  species,  and  that  a 
listing  would  impose  an  excessive 
burden  on  the  management  and 
scientific  authorities  of  concerned 
parties  to  CITES. 

NMFS  took  note  of  the  lack  of  specific 
information  in  many  comments 
received,  and  based  on  this  limitation, 
combined  with  the  lack  of  research 
cross-referencing  trade  statistics  with 
population  trends,  NMFS  decided  that 
they  would  not  recommend  proposing 
any  shark  species  for  listing  in  the 
CITES  Appendices.  The  Service  agrees 
with  this  view,  and  also  feels  that  the 
data  available  on  the  status  of  shark 
species  worldwide  are  not  sufficient  to 
support  the  listing  of  all  species  in  these 
two  families  at  this  time. 

6.  Whale  shark  (Rhincodon  typus). 
The  whale  shark  is  the  only  species  in 
the  genus  Rhincodon,  and  occurs 
worldwide  mainly  in  tropical  and 
subtropical  waters  (except  in  the 
Mediterranean).  It  is  a  large  (8-10  m, 
and  up  to  4.5  metric  tons),  slow,  mainly 
surface  dwelling,  plankton-feeder. 
Historically  it  appears  to  have  been 
infrequent  in  occurrence;  no  reliable 
(>opulation  estimates  seem  to  exist,  and 
they  are  nowhere  abimdant.  The  meat  is 
eaten,  but  it  is  soft  and  apparently 
brings  a  low  price  in  most  markets. 
Whale  sharks  are  taken  commercially  in 
a  few  places  around  the  world  (mostly 
in  Asia),  especially  during  seasons 
when  other  more  valuable  fish  species 
are  not  available.  Although  fins  are 
removed  for  the  shark  fin  soup  trade, 
some  are  considered  second  grade. 

The  EIA  proposed  to  the  Servic^  that 
the  whale  shark  be  considered  for 
inclusion  in  Appendix  II  of  CITES.  The 
Service  received  nine  comments  on  the 
whale  shark  within  the  comment 
period:  five  supported  a  listing  and  four 
were  opposed.  (Most  comments  were 
directed  to  all  sharks,  not  specifically  to 
the  whale  shark.) 

TRAFFIC  USA  indicated  that 
TRAFFIC  Oceania  has  undertaken  the 
collection  and  analysis  of  shark  species 
in  trade  globally,  and  enclosed  a 
TRAFFIC  USA  Newsletter  on  sharks  as 
well  as  an  unpublished  report  entitled, 
"bitemational  Trade  in  Shark  Fins." 
The  CMC  noted  that  commercial  shark 
fishing  is  increasing  worldwide  as  the 
demand  for  shark  meat  and  fins 
continues  to  expand,  and  invoked  the 
slow  growth  rates,  late  maturation,  and 
small  number  of  young  produced  as 
being  characteristics  of  sharks  in  general 


that  also  apply  to  whale  sharks  and 
increase  their  vulnerability.  They 
indicated  that  there  are  conunerdal 
fisheries  for  whale  sharks  in  waters  off 
India.  Pakistan.  China.  Senegal,  and  the 
Philippines  that  appear  to  be  expanding, 
and  noted  that  the  generally  coastal 
habitat  of  whale  sharks  and  their  slow 
movements  make  them  vulnerable  to 
boat  collisions  and  harpooning.  The 
AHA  and  the  NAS  reiterated  these 
comments,  adding  that,  as  a 
precautionary  principle,  the  species 
should  be  listed  rather  than  waiting 
until  additional  data  and  information  is 
accumulated.  The  HSUS  noted  that 
shark  populations  in  general  are     - 
considered  overexploited,  at  least  in 
parts  of  their  range,  and,  although  data 
are  lacking,  they  believed  that  trade  in 
whale  shark  fins  is  probably  increasing. 
They  supported  a  listing  in  order  that 
data  on  trade  and  exploitation  might  be 
collected  for  the  species. 

In  opposition  to  the  listing  of  the 
whale  shark,  the  International  Coalition 
of  Fisheries  Associations  and  the 
National  Fisheries  Institute,  Inc. 
suggested  that  an  Appendix  II  listing 
would  probably  not  affect  the  limited 
subsistence  fisheries  in  parts  of  Asia, 
but  that  it  might  limit  or  undermine  a 
more  coordinated  international 
approach  that  could  effectively  control 
mortality.  They  repeated  the  comments 
tmm  others  that  there  is  little  or  no 
information  on  the  whale  shark's 
population  structure,  distribution, 
abundance,  population  trends,  or  trade. 
The  Japan  Fisheries  Association  stated 
that  available  scientific  information  on 
sharks  does  not  warrant  listing  these 
species  in  any  CITES  Appendix.  The 
FAJ  essentially  agreed  with  this 
assessment,  adding  that  a  listing  would 
add  an  excessive  burden  to  the 
Management  and  Scientific  Authorities 
of  the  CITES  Parties  concerned. 

NMFS  took  note  of  the  lack  of  specific 
information  in  many  of  the  comments 
received,  and.  based  on  this  limitation, 
combined  with  the  lack  of  research 
cross-referencing  trade  statistics  with 
population  trends,  NMFS  decided  that 
they  would  not  recommend  proposing 
the  whale  shark  for  Usting  in  a  CITES 
Appendix.  NMFS  will  continue  to 
monitor  work  being  done  in  this  area  in 
order  to  better  assess  possible 
recommendations  at  a  later  date. 

At  this  time  the  Service  feels  that 
there  is  insufficient  information  on 
status  and  international  trade  to  support 
a  proposal  to  list  the  whale  shark  in 
Appendix  n  of  CITES.  A  better 
understanding  of  the  p>ossible  threats  to 
this  species  is  needed  before  such  a 
proposal  could  be  considered.  There 
does  not  appear  to  be  firm  evidence 


suggesting  that  the  whale  shark  has  e\'er 
been  other  than  infrequent  in 
occurrence,  or  that  there  has  been  a 
significant  increase  in  the  catch  of  this 
species  by  the  traditional  fisheries  in 
Asia. 

In  lieu  of  proposals  to  list  the  whale 
shark,  requiem  sharks,  and  hammerhead 
sharks  in  the  Appendices  of  CITES,  the 
United  States  has  submitted  an  agenda 
item  on  trade  in  shark  products  for 
COP9,  which  is  discussed  later  in  this 
notice. 

7.  Bigleaf  mahogany  {Swietenia 
macrophylla).  American  mahogany  is 
the  genus  Swietenia,  which  is  native  to 
the  neotropics.  Two  of  the  three  species 
are  in  CITES  Appendix  II:  Swietenia 
humHis  (Pacific  Coast  mahogany) 
including  its  parts  and  derivatives, 
which  occurs  in  Mexico  and  Central 
America;  and  Swietenia  mahagoni 
(Caribbean  mahogany)  including  only 
its  logs,  sawn  wood  and  veneer,  which 
occiu^  on  some  Caribbean  islands  and 
extends  to  southern  Florida.  The 
unlisted  species.  Swietenia  macrophylla 
(bigleaf  mahogany),  occurs  trom  South 
America  to  Mexico;  in  Costa  Rica  it 
evidently  forms  hybrids  naturally  with 
S.  humilis.  The  United  States  has    - 
become  the  main  importer  of  wood  from 
bigleaf  mahogany. 

During  the  conunent  period  the 
Service  received  22  responses  relating  to 
the  January  27,  1994,  Federal  Register 
notice;  17  organizations  or  individuals 
favored  the  United  States  submitting  a 
proposal  to  inclade  Swietenia 
macrophylla,  including  only  logs,  sawn 
wood,  veneer  sheets,  and  plywood,  in 
Appendix  11,  and  2  organizations  were 
opposed. 

The  favorable  responses,  sometimes 
in  detail  or  with  substantial  enclosures, 
were  from  the  company  A  &  M  Wood 
Specialty  (Cambridge.  Ontario.  Canada); 
on  behalf  of  the  architects  of  the 
American  Institute  of  Architects  (ALA) 
from  the  Rainforest  and  Natural 
Resources  Task  Group  of  the  AIA 
Committer  on  the  Environment;  the 
Faima  and  Flora  Preservation  Society 
(London.  U.K.);  Greenpeace  USA;  the 
Natural  Resources  Defense  Council  of 
Washington.  D.C.  (NRDC);  the 
Woodworkers  Alliance  for  Rainforest 
Protection;  some  students  and  staff  of 
Los  Altos  High  School  (Los  Altos, 
California);  and  the  general  public  (six 
letters).  In  addition,  the  following 
persons  with  particular  research  or 
conservation  experience  with  the 
species  individually  supported  the 
submission  of  a  proposal:  Mr.  J.  Beavers 
(Schaghticoke,  New  York);  Sr.  L. 
Quevedo-H.  (Santa  Cruz.  Bolivia);  Dr. 
LK.  Snook  (Westport,  Connecticut);  and 
Sr.  A.  Szwagrzak  (La  Paz,  Bolivia). 


Moreover,  Dr.  J.O.  Browder,  an 
Associate  Professor  in  the  Department  of 
Urban  Affairs  and  Planning  of  Virginia 
Polytechnic  Institute  and  State 
University,  provided  a  copy  of  his 
recent  study  on  the  feasibiUty  of  small- 
holder mahogany-planting  in  Rondonia, 
Brazil;  and  TRAFFIC  USA  advised  the 
Service  that  it  was  collaborating  with  a 
graduate  student  of  public  pohcy  at 
Harvard  University  who  was  studying 
the  relative  importance  of  illegal  trade 
in  the  total  trade  in  the  species  and  the 
potential  effectiveness  of  a  CITES  listing 
in  achieving  sustainable  harvest  and 
trade.  Subsequently,  TRAFFIC  USA 
advised  the  Service  that  instead  the 
study  had  evolved  into  hypothetical 
■  policy  ramifications,  and  consequently 
they  did  not  have  such  new  data  and 
information  to  provide. 

The  responses  opposed  to  the 
submission  of  a  proposal  were  from  the 
U.S.  Forest  Service  (USPS)  and  the 
International  Wood  Products 
Association  (IHPA).  At  the  Service's 
public  meeting  held  on  February  22, 
1994,  the  IHPA  inquired  concerning  the 
responsibilities  and  process  used  by  the 
CITES  Plants  Committee  (CPC)  in 
recommending  that  proposals  be 
considered,  and  the  intention  of  the 
Service  with  regard  to  circulating 
potential  proposals  to  the  range  States 
for  comments,  and  whether  those 
'  comments  would  be  reflected  in  final 
positions  of  the  United  States  on  the 
species.  The  Service  representatives 
responded  that  the  CPC  had  advisory 
and  technical  roles,  that  the  Service 
intended  to  communicatj  with  the  range 
States,  and  that  the  views  of  range  States 
would  be  seriously  considered.  In 
comments  submitted  March  14. 1994, 
IHPA  stated  that  they  share  a  belief  that 
the  species  does  not  qualify  for 
Appendix  II.  They  provided  a  broad  and 
detailed  commentary  of  opposition 
(v«th  enclosures),  which  covered  the 
three  potential  proposals  for  the  several 
mahoganies.  The  Service  has  noted  the 
particular  comments  on  the  genera  of 
African  mahoganies  in  the  section  on 
those  genera  below. 

At  QDP8,  during  an  informal  meeting 
on  whether  to  include  Swietenia 
macrophylla  in  Appendix  11,  most  range 
States  favored  the  Costa  Rica  or  U.S. 
proposals— except  Bolivia,  Peru,  and 
Honduras.  Ultimately  the  preferred  U.S. 
proposal  was  withdrawn  because  of 
continuing  disagreement.  In  keeping 
with  Resolution  Conf.  8.21,  the  Service 
provided  a  draft  of  the  new  proposal  to 
the  range  States  in  mid-April  1994  and 
solicited  their  comments.  Prior  to  the 
June  10, 1994,  deadline  for  submission 
of  proposals  for  COP9,  Brazil.  Bolivia, 
and  Peru  expressed  opposition  to  the 


potential  proposal,  whereas  Colombia 
and  El  Salvador  eiraressed  support. 

The  Service  has  been  discussing  this 
topic  with  the  USPS,  particularly 
regarding  concerns  about  ecological 
extinction  of  the  species,  and  with  the 
U.S.  Department  of  State,  regarding  the 
positions  of  range  States  and  the 
effective  role  of  CITES.  The  Service 
recognizes  that  some  have  argued  that 
the  purchase  of  OTES-approved 
mahogany  wood  could  support 
sustainable  use  of  this  species,  since 
Usting  requires  the  countries  where  a 
species  is  native  to  find  that  its  export 
would  not  be  detrimental  to  the  survival 
of  the  species  before  they  issue  export 
permits. 

On  June  9, 1994,  the  Service  became 
aware  that  The  NetherlandsJiad 
submitted  a  proposal  for  inclusion  of 
this  species  in  Appendix  II.  The  United 
States  decided  not  to  submit  another 
proposal  and  to  address  unresolved 
issues,  in  an  effort  to  reach  a  consensus 
cm  the  proposal  that  The  Netherlands 
had  already  submitted  for  this  species. 
The  Service  is  now  seeking  comments 
on  that  proposal;  see  the  September  6, 
1994,  Federal  Register  notice  (59  FR 
46023). 

8.  African  mahoganies 
{Entandmphragma  and  Khaya).  The 
genera  Entandrophragma  (about  1 1 
species)  and  Khayd  (about  6  species)  are 
native  to  the  tropics  of  Africa,  with 
Khaya  extending  to  the  Comoros  Islands 
and  Madagascar.  All  the  species  have 
been  declining  from  habitat  conversion 
and  selectively  varied  commercial 
exploitation,  and  nearly  all  have  been 
reported  to  be  threatened  in  various 
countries  and  significant  portions  of 
their  ranges.  The  majority  of  the  17 
species  have  some  legal  protection  in 
one  or  more  countries,  generally  with 
respect  to  their  export.  Within  the 
comment  period  the  Service  received 
six  comments,  with  three  in  favor  of 
submitting  proposals  for  the  species  and 
two  against. 

The  Fauna  and  Flora  Preservation 
Society  (London.  U.K.)  supported  the 
inclusion  of  all  species  of  both  genera  in 
Appendix  II.  They  stated  that  "Due  to 
the  nature  of  the  mahogany  trade,  it  is 
important  to  appreciate  that  equal  and 
parallel  attention  and  protection  must 
be  afforded  to  Khaya  spp.  and 
Entandrophragma  spp.  as  to  Swietenia 
macmphylla  *  *  *.  There  are  only  a 
few  areas  of  Africa  where  *  *  *  African 
mahoganies  have  (not)  already  suffered 
massive  decline  •  *   *."  The  NRDC  also 
expressed  support  for  including  both 
genera  in  Appendix  II  and  concern 
about  the  inter-relationships  of  trade  in 
wood  of  the  three  genera.  The  AIA  chair 
of  its  Rainforest  and  Natural  Resources 


Task  Group,  who  is  also  a  member  of 
the  Steering  Group  of  the  AIA 
Committee  on  the  Environment,  wrote, 
on  behalf  of  the  architects  of  the  AIA. 
in  favor  of  the  inclusion  of  the  genera. 
He  stated  that  he  imderstood  Appendix 
n  listing  would  not  constitute  a  trade 
ban,  and  that  inclusion  of  the  species 
would  help  architects  and  designers  to 
make  responsible  and  objective 
decisions  concerning  their  use  [since 
they  could  purchase  bom  the  OTES- 
approved  exports). 

At  the  Service's  pubUc  meeting  held 
on  February  22, 1994,  an  individual 
representing  IHPA  inquired  concerning 
the  responsibilities  and  process  used  by 
the  CPC  in  recommending  that 
proposals  be  considered,  and  the 
intention  of  the  Service  vrith  regard  to 
circulating  potential  proposals  to  the 
range  States  for  comments,  and  whether 
those  comments  would  be  reflected  in 
final  positions  of  the  United  States  on 
the  species.  Service  representatives 
responded  that  the  CPC  had  advisory 
and  technical  roles,  that  Germany  had 
the  lead  with  African  mahoganies  and 
was  communicating  with  the  range 
States,  and  that  die  views  of  range  States 
would  be  seriously  considered. 
In  early  May  1994,  the  Service 
.  received  copies  of  the  replies  Germany 
had  received  by  April  26,  from  13  of  the 
31  range  States;  6  supported  inclusion 
of  the  genera  in  Appendix  II,  3  were 
against  proposals,  and  4  were  neutral. 

In  its  comments  submitted  March  14. 
1994,  IHPA  stated  that  they  do  not 
believe  that  these  genera  qualify  for 
Appendix  II.  They  provided  a  broad  and 
detailed  commentary  of  opposition 
(with  enclosures),  which  covered  the 
three  potential  proposals  for  the  several 
mahoganies.  Regarding  in  particular  the 
African  mahoganies,  the  IHPA  stated 
that  the  volumes  of  traded  wood  listed 
in  the  proposals  are  not  clearly  linked 
to  total  reductions  in  standing  volumes 
of  the  species  across  their  ranges.  They 
also  stated  that  much  is  in  protected 
areas  and  gave  as  an  example  that  20 
percent  of  rainforest  in  Ghana  is  in 
totally  protected  reserves.  In  addition, 
IHPA  enclosed  a  letter  of  February  18, 
1994,  to  them  fit)m  the  Planning  Branch 
of  the  Ghana  Forestry  Department, 
which  stated  that  Usting  under  CITES  is 
not  necessary  for  the  protection  of  these 
species  in  Ghana,  and  provided  details 
on  Ghana  forest  management  and  these 
species;  see  the  similar  statement  below 
from  the  Ghana  Timber  Export 
Development  Board. 

The  Trade  and  Investment  Office  of 
the  Embassy  of  Ghana  in  the  United 
States  expressed  opposition  to  including 
Entandrophragma  and  Khaya  in 
Appendix  II.  However  the  basic 
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diffefmcet  in  oontroh  between 
Appendix  0  and  Appen<yx  I  nay  not 
hav«  been  fiiUy  understood  by  diem  or 
the  Ghana  Forestry  Department,  as  the 
Embassy  included  a  statement  from  the 
Ghana  Timber  Export  Development 
Board  (Takoradi,  Ghana),  similar  to  the 
letter  of  the  Forestry  Department,  both 
of  which  expressed  the  view  that  "A 
ban  (sic]  on  exploitation  of  these  species 
in  the  case  of  Ghana  is  rather  likely  to 
undermine  current  efforts  to  protect 
them  •  •  * "  The  Embassy  stated  that 
the  timber  industry  is  a  very  important 
contributor  to  foreign-exchange 
earnings,  those  two  genera  constitute 
about  50  percent  of  their  production  and 
exports,  and  the  country  nas  made  great 
strides  (giving  details]  towards  * 
sustainable  management  of  Ghana 
forests.  They  statml  that  forest 
management  in  Ghana  now  is 
recognized  as  being  the  best  in  sub- 
Saharan  Africa. 

The  Embassy  included  a  detailed 
statement  from  the  Timber  Export 
Development  Board  which  stated  that 
Ghana  has  made  forest-management 
reforms  and  has  conservative  forest- 
exploitation  controls  and  protective 
strategies  that  provide  adequate 
regulatory  measures  to  ensure 
sustainable  utilization,  which  are  being 
enforced.  The  Board  provided  details 
about  the  four  Entandrophragma 
species  and  three  Khaya  species  that  are 
native,  indicating  that  four  of  the  seven 
species  are  quite  widely  distributed  and 
some  of  the  species  occitf  natioiully  at 
very  low  densities,  and  giving  thorough 
estimated  inventories  of  the  seven 
species  (for  the  high-forest  region  of 
southern  Ghana].  The  Board  noted  that 
there  are  few  remaining  large  trees  for 
exploitation,  but  that  "•  •  •  this 
implies  commercial  extinction  of  the 
species  only,  as  there  is  plenty  of 
regeneration  and  the  present 
management  system  has  been  designed 
to  protect  the  species." 

The  Service  vfas  adAnsed  that 
Germany  would  submit  proposals  to 
include  the  two  genera  in  Appendix  H. 
and  decided  that  the  United  States 
would  evaluate  the  German  proposal 
objectively  without  being  a  co- 
proponent. 

9.  Non-nativ«  Aloes  (Aloe  spp.).  All 
species  of  Aloe  are  in  the  CITES 
appendices,  with  nearly  all  in  Appendix 
U.  Including  Aloe  vera  (synonym  Aloe 
bartKidensis).  The  genus  is  essentially 
African.  Plants  regarded  as  Aloe  vera 
have  been  used  by  people  for  millennia 
and  the  yellow-flowered  species  may  be 
extinct  in  its  native  range — it  may  have 
been  native  to  the  southern  Arabian 
Peninsula  or  oortheastem  Africa  (e.g., 
Ethiopia]  where  similar  species  occur 


(but  perhaps  instead  was  native  to  the 
Canary  Islands). 

The  parts  and  derivatives  of 
artificially  propagated  Aloe  vera  are 
unregulated.  Tne  whole  plants 
commonly  in  trade  as  aloe  vera  are  of 
artifidaily  propagated  (or  also 
naturalized)  origin,  and  they  have 
become  an  enforcement  burden.  On 
January  27. 1994  (59  FR  3832],  the 
Service  aniK>unced  that  it  was 
considering  submission  of  a  proposal  to 
remove  the  non-native  population  of 
Aloe  that  is  geographically  distinct  from 
the  general  African  area.  All  spedes  of 
Aloe  where  they  may  be  native  thus 
would  have  continued  to  be  regulated 
by  CITES,  including  those  on  the 
Arabian  Peninsula  and  the  islands 
neighboringftfrica,  such  as  the  Canary 
Islands.  Soa)tra,  and  Madagascar. 

Ahhoudb  no  written  comments  were 
received  during  the  comment  period, 
Mr.  Gary  W.  Lyons  (of  Gary  Lyons 
Garden  k  Horticultiiral  Consultant  & 
Design),  a  member  of  the  lUCN/SSC 
Cactus  and  Succulent  Specialist  Group 
and  past  chair  of  the  Conservation 
Committee  of  the  Cactus  and  Succulent 
Society  of  America,  renewed  (by 
telephone  within  the  comment  period) 
the  concerns  in  his  written  commentary 
provided  to  the  Service  for  the 
September  1993  CPC  Meeting,  and  in 
August  1994  provided  a  copy  of  his 
analysis  written  for  consideration 
during  the  23rd  Congress  of  the 
International  Organization  for  Succulent 
Plant  Study.  On  April  12. 1994,  the 
United  States  discussed  the  subject  at 
the  17th  CITES  North  American  Region 
Meeting  near  Ottawa.  Canada.  That 

£oup  recommended  that  a  proposal  not 
!  submitted,  because  of  the  ri^  it 
would  create  for  illegal  import  of  rare 
Aloe  taxa,  possibly  including  native 
wild  Aloe  vera. 

The  Service  considered  whether 
exclusion  of  the  plants  from  the  non- 
native  (non-African)  population  of  Aloe 
would  significantly  increase  risk  to  the 
survival  in  its  native  range  of  any  Aloe 
(i.e.,  species,  subspecies,  botanical 
variety,  or  significant  population).  The 
United  States  decided  not  to  submit  a 
proposal.  The  subject  was  discussed  at 
the  CPC  meeting  in  May  1994; 
Switzerland  has  since  submitted  a 
proposal  for  the  removal  of  Aloe 
hanmdensis  |sic]  |i.e..  Aloe  vera]  from 
Appendix  II. 

The  Service  is  now  seeking  comments 
on  that  proposal;  see  the  September  6, 
1994.  Federal  Register  notice  (59  FR 
46023).  The  Service  is  considering 
whether  the  artificially  propagated 
whole  plants  of  Aioe  vera  can  be  dealt 
with  in  a  different  way,  without  putting 
wild  Aloe  taxa  at  increased  risk. 


10.  Port-Orfbrd-oedar  (Chamaecyparis 
lawsoruana).  Poit-Orford-cedar  (POC)  is 
endemic  to  southwestern  Oregon  as  well 
as  northwestern  California,  in  an  area 
that  is  generally  coastal,  mostly  from 
about  Coos  Bay  to  Areata.  The  species 
has  been  significantly  reduced  in 
natural  standing  volume,  and  is  now 
logged  almost  entirely  for  export 
(primarily  to  Japan).  An  introduced 
pathogen  [Phytophthora  lateralis]  has 
been  spreading  particularly  as  a  side 
effect  of  soil  transport  by  vehicles  and 
logging  equipment.  Within  the  comment 
period  the  Service  received  28 
comments,  17  in  favor  of  submitting  a 
proposal  to  include  this  species  in 
CITES  Appendix  H,  and  11  against. 

Dr.  D.B.  Zobel.  a  plant  ecologist  and 
professor  at  Oregon  State  ITnivcrsity, 
who  has  studied  and/or  observed  the 
species  and  its  situation  since  1972  and 
is  senior  author  of  the  monograph 
Ecology,  Pathology,  and  Management  of 
Port-Orford-Cedar  (1985),  considered 
that  an  attempt  to  control  POC  harvest 
through  QTES  would  not  be 
appropriate  or  effective,  and  oould  be 
counterproductive.  He  provided  a 
detailed  review  that  sometimes 
questioned  whether  assertions  of  threat, 
management,  or  protection  were 
uiiproven  belief  or  fact. 

Dr.  T.T.  Lawson.  a  forest  pathologist 
of  Lawson-Rasor  Associates,  who  has 
sp)ent  several  years  monitoring  research 
and  control  efforts  on  the  POC  disease, 
submitted  a  detailed  evaluation  and 
concluded  that  listing  POC  in  Appendix 
II  is  appropriate  and  needed  to  ^duce 
spread  of  the  rOM  pathogen.  Dr.  E.M. 
Hansen,  Professor  of  Forest  Pathology  at 
Oregon  State  University,  has  worked 
with  POC  and  Phytophthora  lateralis  for 
22  years.  He  submitted  detailed 
information  and  data  about  research  on 
the  root-rot  disease  and  assessments  of 
its  present  status  and  potential  effects. 
While  continuing  to  be  seriously 
concerned  about  the  impact  of  the 
disease  on  POC,  lie  opposed  listing 
because  he  believed  that  {even]  halting 
log  exports  would  not  slow  the  spread 
of  the  disease,  and  might  indireclly  lead 
to  a  reduction  in  the  management  efforts 
to  protect  POC. 

The  Oregon  Natural  Resources 
Council  provided  additional 
information  on  POC  and  its  situation, 
including  the  report  (In  press]  by  T.T. 
Lawson,  Port-Orford-Cedax:  A  Species 
Under  Siege. 

The  Siskiyou  Regional  Education 
Project  and  Siskiyou  Audubon  Society 
supported  proposed  inclusion  of  the 
species  in  Appendix  D.  providing  a 
detailed  analytical  report.  They  stated      ^ 
that  POC  has  been  found  to  be  a  ] 

keystone  species  in  riparian  forests. 


enhancing  their  biodiversity  (including 
fisheries),  and  that  this  species  also  is 
sometimes  a  critical  riparian  colonizer. 
They  questicmed  various  relatively 
recent  regional  and  local  USPS 
administrative  plans,  decisions,  and 
activities.  They  detailed  concerns  and 
evidence  about  spread  of  the  disease, 
even  into  areas  designated  as 
wilderness,  wild-and-scenic  rivers,  and 
botanical  areas,  consequent  to  salvage- 
logging  and  new  logging  operations  as 
well  as  travel  on  back-country  roads 
inadequately  restricted  or  not  closed. 
They  included  and  endorsed  a 
statement  also  sent  separately  by  Mr.  J. 
Rogers,  a  professional  forester  of  Rogers 
&  Associates  who  since  1968  has  been 
familiar  with  the  species  and 
consequences  of  the  root-rot  disease 
from  logging.  He  stated  that  unless 
export  is  halted,  most  of  what  remains 
of  the  species  will  be  logged  and/or 
infected,  including  the  largest  knovvqi 
individual  of  the  species. 

The  NRDC  expressed  support  for 
inclusion  of  this  species  in  Appendix  H, 
and  supplied  detailed  additional 
information  and  data  on  its  situation. 
They  stated  that  this  species  is  the  only 
Pacific  Northwest  conifer  that  can  still 
be  exported  from  Federal  lands  in  log 
form  legally  since  it  had  been 
designated  a  surplus  commodity,  and 
because  of  high  foreign  demand  for 
logs — almost  exclusively  from  old- 
growth  trees.  They  noted  concerns  about 
genetic  erosion,  and  provided  details 
regarding  the  water  mold  and  its 
potential  and  likelihood  of  spreading. 
The  NREXi:  believes  that  a  halt  to  logging 
has  become  necessary. 

Greenpeace  USA  supported  the 
proposal  to  include  the  species  in 
.^ppendix  n,  stating  among  other 
concerns  that  continued  logging  of  the 
best  POC  stocks  could  further  reduce 
the  genetic  reserves  of  the  species  and 
the  possibility  of  finding  potential 
genotypes  that  could  resist  or  overcome 
the  disease. 

The  Fauna  and  Flora  Preservation 
Society  (London.  U.K.)  indicated  that 
the  export  appeared  to  cleariy  warrant 
inclusion  of  the  species  in  Appendix  11. 
The  chair  of  the  AIA  Rainforest  and 
Natural  Resources  Task  Group,  who  is 
also  a  member  of  the  Steering  Group  of 
the  AIA  Committee  on  the  Environment, 
wrote  on  behalf  of  the  architects  of  the 
AIA,  in  favor  of  inclusion  of  this 
species.  He  stated  that  he  understood 
CTTES  Appendix  n  listing  would  not 
constitute  a  trade  ban,  and  that 
inclusion  of  the  species  could  help 
architects  and  designers  to  make  more 
responsible  and  objective  decisions 
concerning  its  use  (since  they  could 
purchase  from  the  CTTES-approved 


supplies).  During  the  comment  period 
eight  letters  from  the  general  public 
supported  submission  of  a  proposal  to 
include  POC  in  Appendix  n. 
Fletchcraft  Mfg.  and  Stahl's 
Traditional  Archery  supported 
restriction  or  stopping  of  export  of  the 
species.  Both  ccmipanies  advocate  an 
ecologically  sustainable  supply  of  POC 
wood  for  arrow  manufacturing. 

Other  letters  of  opposition  to  the 
potential  CTTES  proposal  were  received 
within  the  conunent  period  from  Areata 
Redwood  Company,  Douglas  Timber 
Operators.  Reservation  Ranch, 
Weyerhaeuser  Company,  Woodland 
Management  Professional  Foresters,  and 
the  Association  of  Consulting  Foresters 
of  America.  Also,  Mr.  D.  Brattain  of 
Reservation  Ranch  coordinated  and  led 
a  POC  Alliance  mostly  comprised  of 
about  20  timber,  lumber,  and/or 
exporting  companies  and  also  the 
Oregon  International  Port  of  Coos  Bay, 
Coos  Chapter  of  the  Society  of  American 
Foresters,  and  Coos  County  Forestry 
Department,  which  submitted  an 
extensive  document  including  a 
detailed  response  against  the  potential 
proposal  to  list  the  POC  in  Appendix  H. 
with  supplementary  materials  on  POC 
and  its  situation,  including  additional 
usually  detailed  letters  of  opposition 
from  the  Coos  County  Forestry 
Department,  the  Coos-Curry  Electric 
Cooperative,  the  [Coos]  Bay  Area 
Chamber  of  Commerce,  a  private  POC 
landou-ner  who  also  is  a  State  Director 
for  the  Oregon  Small  Woodlands 
Association,  The  Agnew  Company, 
Georgia-Pacific  Corporation,  Moore  Mill 
&  Lumber  Company,  Rough  &  Ready 
Lumber  Company,  South  Coast  Lumber 
Company,  Spalding  &  Son  Lumber 
Manufacturers  and  Wholesalers, 
Westbrook  Land  and  Timber,  Stimtzner 
Engineering  &  Forestry,  a  USPS 
silviculturist — acting  in  a  private 
capacity — with  15  years  of 
responsibility  for  POC  management  to 
minimize  spread  and  impact  of  the  root- 
rot  disease  in  a  major  National  Forest 
Ranger  District,  the  Oregon  Chapter  of 
the  Association  of  Consulting  Foresters 
of  America,  the  Oregon  Society  of 
American  Foresters,  and  the  Natural 
Resource  Group  (Birmingham, 
Alabama). 

The  Oregon  Department  of  Forestry 
expressed  opposition  to  inclusion  of 
tills  species  in  Appendix  n.  They  stated 
that  virtually  all  of  the  commercially 
valuable  timber  of  the  species  is  on 
Federal  lands,  that  there  is  ample 
protection  due  to  the  extensive  acreage 
of  land  set  aside  for  various 
conservation  purposes,  and  that  there  is 
a  program  in  place  that  will  limit 
damage  caused  by  the  root  disease  on 


Federal  lands  and  it  is  adequate  to 
protect  the  species.  They  also  found  that 
the  ecosystem -based  direction  of 
management  taken  by  Federal  land- 
management  agencies  under  the 
President's  "Option  9"  plan  is  sufficient 
to  protect  this  species  in  its  ecosystems, 
and  they  expect  that  the  voliune  of  the 
type  of  material  demanded  in  the  export 
market  will  be  reduced  because  of 
implementation  of  tliis  plan. 

The  California  Department  of  Forestry 
and  Fire  Protection  stated  that  they 
advise  private  landowners  on 
precautions  to  be  tak«i  to  prevent 
spread  of  the  root  rot,  and  that  they 
generally  have  as  a  mitigation 
requirement  of  timber  harvesting  that 
the  landowner  follow  the  USFS  policies 
and  procedures.  They  asked  that  the 
decision  for  or  against  a  proposal  to  list 
under  QTES  be  made  to  protect  or 
prolong  the  biological  and  ecological 
viability  of  the  species  in  its  natural 
range. 

Tne  USFS  recommended  that  the 
species  not  be  added  to  Appendix  n. 
The  USFS  provided  detailed 
information  (with  detailed  maps)  about 
the  species,  its  utilization,  the  water 
mold  that  infects  POC  and  causes  a 
virulent  root  disease,  and  the 
interagency  program  for  Port-Orford- 
cedar  conservation  and  management 
[tlu-ough  the  Interregional  POC 
Coordinating  Committee],  which  the 
USFS  chairs.  The  USFS  stated  that  over 
40  percent  of  the  tree  species'  range  is 
in  reser\'es  protected  from  har\'esting. 
that  harvests  have  substantially 
declined  and  growth  now  exceieds 
harvest  and  mortality,  and  that  they 
have  an  active  range- wide  interagency 
effort  underway  (and  the  Interregional 
Port-Orford  Cedar  Action  Plan]  to 
manage  the  species  and  the  infectious 
fungus. 

The  Service  carefully  evaluated 
whether  Chamaecyparis  lawsoniana 
qualified  for  CITES  Appendix  n.  and 
could  benefit  from  export  regulation  by 
means  of  an  Appendix  n  listing,  which 
included  a  discussion  of  its  situation  at 
the  CITES  Plants  Committee  meeting 
held  in  Mexico  in  May  1994.  The 
Service  recognized  that  a  significant 
portion  of  POC  is  in  reserves  that  for 
various  reasons  are  protected  from 
harvesting  (in  some  cases  except  for 
thiiming  and  salvage  cutting),  tiiat  most 
of  the  species  is  on  public  lands  under 
Federal  management,  and  that  there  are 
meaningful  efforts  to  harvest  sustainably 
and  to  curtail  the  Phytophthora  disease. 
The  Service  concluded  that  Federal  and 
State  regulatory  mechanisms, 
governmental  and  private  conservation 
actions,  and  endeavors  particularly 
through  the  U.S.  Forest  Service  to 
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understand  and  to  control  the 
introduced  disease  now  affecting  some 
populations,  were  able  to  cope  with  this 
endemic  species'  present  circumstances 
without  the  need  for  additional 
regulatory  authority  through  use  of  this 
international  treaty. 

Species  Proposals  Submitted 

1.  Saiga  antelope  {Saiga  tatarica).  The 
ELA  sent  the  Service  a  proposal  to  list 
both  subsp>ecies  of  the  saiga  antelope  in 
Appendix  I.  The  horns  of  the  saiga 
antelope  have  been  used  in  Asian 
traditional  medicines.  Saiga  have  also 
been  utilized  as  a  food  source  at  varying 
levels  of  intensity  depending  on 
location  and  availability.  The 
Mongolian  Ministry  of  Nature  and 
Environment  provided  a  rather  detailed 
account  of  the  status  and  biology  of  S. 
t.  mongolica.  which  now  exists  in  two 
small  disjunct  populations  in  MongoUa, 
one  estimated  at  about  1400  individuals 
in  1993  and  the  other  estimated  at  125 
animals  in  1983.  They  recommended 
that  this  subspecies  be  Usted  in 
Appendix  I. 

Saiga  tatarica  tatarica  occurs  in  two 
major  populations,  one  in  Kazakhstan 
and  a  second  south  of  the  Volga  River 
and  northwest  of  the  Caspian  Sea  in  the 
Kalmykian  Republic,  Russian 
Federation.  By  the  end  of  World  War  I 
this  subspecies  was  near  extinction,  but 
began  to  recover  in  the  1920's  so  that  by 
the  late  1950*8  the  population  in 
Kazakhstan  was  reported  to  have 
reached  nearly  2,000,000,  and  in 
Kalmykia  saiga  had  reportedly  increased 
to  about  800,000.  In  the  last  two  decades 
these  numbers  have  been  reduced  again, 
fluctuating  around  150,000  in  Kalmykia 
and  down  to  about  450.000  in 
Kazakhstan  in  the  last  few  years.  These 
reductions  are  reportedly  the  result  of  a 
combination  of  factors  including 
weather,  land-use  changes,  and 
poaching  for  horns. 

Four  comments  were  received  within 
the  comment  period.  Three  comments 
favored  listing  saiga  antelope  in 
Appendix  I,  while  the  fourth  supported 
onlv  an  Appendix  II  listing. 

"fhe  AHA  was  in  favor  of  an 
Appendix  I  listing  "until  trade  in  the 
species  can  be  shown  to  be  non- 
detrimental  to  the  survival  of  the 
species."  They  stated  that  researchers 
indicate  that  saiga  hunting  in  Russia  has 
been  nearly  out  of  control  over  the  last 
3-4  years,  implying  that  this  increase  is 
due  to  poaching  for  horns. 

Defenders  supported  an  Appendix  I 
listing,  suggesting  that  saiga,  like  the 
rhino,  are  being  threatened  by  poaching 
and  overhunting  for  the  horn  trade,  and 
that  saiga  horn  is  the  most  expensive 
fever-reducing  substance  used  in 


traditional  medicines  after  rhino  bom. 
They  stated  that  saiga  are  also  hunted 
for  their  meat,  fat,  and  hides.  They 
admitted  that  statiis  and  trade  data  are 
extremely  limited,  but  that  recent  aerial 
surveys  indicated  a  rapid  rate  of  decline 
of  saiga  populations.  They  also  pointed 
out  the  dramatic  population  reductions 
that  can  occur  among  saiga  due  to 
extreme  weather  conditions  or  food 
shortages. 

The  HSUS  favored  an  Appendix  I 
Usting  for  the  saiga,  also  indicating  the 
similarity  between  the  use  and  demand 
for  rhino  and  saiga  horn.  From  an 
estimated  2  million  animals  in  the 
1960's.  S.  t.  tatarica  has  plummeted  to 
about  800,000  individuals  according  to 
HSUS,  due  apparently  to  uncontrolled 
hunting  in  Russia  and  Kazakhstan  for 
the  horns.  The  HSUS  noted  that  the  use 
of  saiga  bom  as  a  substitute  for  rhino 
bom  in  traditional  Chinese  medicine 
has  been  and  is  likely  to  increase  as 

Pressures  to  control  the  trade  in  rhino 
om  intensify. 

The  World  Conservation  Union's 
(lUCN)  Sustainable  Use  of  Wildlife 
Programme  questioned  the  long-term 
benefits  to  saiga  to  be  derived  bom  an 
Apfwndix  I  hsting.  Such  a  listing  for  the 
Russian  subspecies  would  technically 
prohibit  commercial  trade  in  the 
species,  thus  eliminating  its  value.  Local 
and  regional  authorities  currently  would 
find  it  nearly  impossible  to  implement 
the  controls  necessary  to  sustain  saiga 
populations  in  the  absence  of  obvious 
and  immediate  value  to  the  local 
economy.  They  suggested  that  the  local 
rural  population  would  probably 
increase  livestock  numbers  in  saiga 
habitat  to  supplement  and  replace  the 
value  lost  from  saiga  as  a  result  of  an 
Appendix  I  listing,  eventually  resulting 
in  extirpation  of  the  saiga.  An  Appendix 
II  listing  would  require  the 
Governments  of  Russia  (for  the 
Kalmykia  population).  Kazakhstan,  and 
Mongoha  to  implement  administrative 
and  management  procedures  that,  if 
adequate,  could  be  beneficial  to  the    '■ 
species.  The  lUCN  group  was  concerned 
about  the  demand  for  saiga  horn  and 
possible  illegal  trade. 

Comments  received  from  the  Russian 
Ministry  of  Protection  of  the 
Environment  and  Natural  Resources 
described  the  existence  of  the  two  major 
populations  of  S.  t.  tatarica,  one  in 
Kalmykia  of  about  150,000  animals  and 
one  in  Kazakhstan  consisting  of  "several 
tens  of  thousands."  Hunting  of  saiga  has 
been  increasingly  reduced  since  about 
1984,  with  only  limited  sport-hunting 
now  allowed  in  Kalmykia,  and 
protected  reserves  have  been 
established.  The  diminished  status  of 
the  saiga  is  due  to  habitat  modifications. 


changes  in  land  use,  and  illegal  hunting. 
The  Ministry  favored  a  listing  of  saiga 
antelope  in  Appendix  D  of  CITES.  Also, 
by  personal  communication,  the 
Clihiese  Ministry  of  Forestry  indicated 
that  they  could  support  an  Appendix  n 
listing. 

In  addition,  the  U.S.  Fish  and  Wildlife 
Service  funded  a  visit  in  the  Spring  of 
1994  to  Moscow  and  Kalmykia  by  Dr. 
James  Teer,  Welder  WildUfe 
Foimdation,  Sinton,  Texas,  and  Dr.  Fred 
Lindzey,  Wyoming  Cooperative  Fish 
and  Wildlife  Research  Unit,  University 
of  Wyoming,  Laramie,  Wyoming,  to 
report  on  the  status  of  the  saiga.  Teer 
and  Lindzey  opined  that  the  Kalmykian 
saiga  population  can  no  longer  sustain 
itself  when  harvests  for  horns,  meat,  and 
hides  are  permitted  for  export,  but  that 
it  can  sustain  a  small  offtake  from 
himting.  Even  so,  they  were  concerned 
about  poaching  and  the  ease  of 
movement  of  saiga  parts  across  borders. 
They  also  felt  that  the  Kalmykian 
population  might  rebound  due  to  the 
great  fecundity  of  saiga,  along  with  a 
reduction  in  livestock,  habitat 
Improvement,  and  the  control  of 
poaching,  all  factors  the  Kalmykian 
authorities  claim  they  are 
implementing.  While  realizing  that  an 
Appendix  II  listing  would  not  prohibit 
exports.  Teer  and  Lindzey  suggested 
that  the  United  States  might  delay 

f>roposing  a  CITES  listing  to  allow  time 
or  current  management  measures  and 
the  population  status  in  Kalmykia  to  be 
evaluated,  and  to  give  Kazakhstan  time 
to  become  a  Party  to  CITES. 

As  a  result  of  comments  and 
information  received  concerning  the 
amount  of  poaching  of  saiga  antelope 
and  the  illegal  trade  in  saiga  horns,  the 
use  of  saiga  horns  in  combination  with 
or  as  a  substitute  for  rhinoceros  horns  in 
traditional  medicines  in  conjunction 
with  intensified  pressures  to  stop  the 
trade  in  rhinoceros  horn,  and  the 
evidence  of  considerable  declines  in 
populations  of  S.  t.  tatarica  over  the  last 
two  decades  for  various  reasons,  the 
Service  has  proposed  that  populations 
of  S.  t.  tatarica  be  included  in  Appendix 
II  of  QTES.  The  numbers  of  S.  t. 
mongolica  are  so  low  in  the  wild  that 
the  hill  protective  potential  of  CITES 
seems  warranted,  therefore  the  Service 
has  proposed  that  the  Mongolian 
population  be  included  in  Appendix  I  of 
CITES. 

2.  Uriel  [Ovis  vignei).  The  Ser\ice 
requested  information  and  comments  to 
help  clarify  which  populations  of  the 
urial  should  be  included  in  Appendix  I 
as  a  result  of  the  1973  listing  of  Ovis 
vignei  by  India.  Confusion  regarding  the 
intended  inclusiveness  of  the  original 
listing  of  1973  arose  as  a  result  of  (1) 


actions  considered  at  COP2  in  1979;  (2) 
range  infbcmatkm  presented  in  the 
CITES-adopted  check  list  for  mammals. 
Mammal  Species  of  the  World.  1982, 
edited  by  Honacki,  Kinman,  and 
Koeppi;  and,  (3)  distribution  and 
synonymy  given  in  Mammal  Sjjecies  of 
the  World.  2nd  Edition,  1993,  edited  by 
Wilson  and  Reeder.  The  issue  was 
whether  the  original  hsting  implies  a 
conservative  application  of  the  name, 
thereby  restricting  the  listing  to  only 
populations  in  the  Ladakh  region  of 
fammu  and  Kashmir,  or  there  was  a 
broader  intent,  as  presented  in  Honacki. 
Kinman.  and  Koeppi,  1982? 

Five  comments  were  received  within 
the  comment  period  on  this  problem. 
TRAFFIC  USA  passed  on  information 
from  TRAFFIC  India  attesting  to  the 
endangered  status  of  the  urial  sheep  in 
India,  and  from  TRAFFIC  France 
indicating  that  urial  hunting  trips  in 
central  Asia  are  being  oi^anized  by 
French  companies.  Dr.  Steve  Edwards. 
lUCN,  supported  the  submission  of  a 
proposal  to  clarify  which  populations  of 
O.  \ignei  are  to  be  includ^  in 
Appendix  I. 

The  three  remaining  comments  were 
from  Safori  Club  International,  Dr. 
Richard  Mitchell,  and  Mr.  Ron  Young  of 
Expeditions  by  Ron.  The  first  two 
commenters  argued  that  the  intent  of  the 
original  listing  was  to  include  only  the 
population  in  the  Ladakh  region  of 
jammu  and  Kashmir,  while  the  latter 
noted  that,  according  to  his  observation, 
the  Transcaspian  urial,  the  Afghan  urial, 
.the  Blandford  urial,  and  the  Punjab  urial 
are  all  abundant  in  the  wild. 

The  Government  of  Pakistan  indicated 
that  the  shapu  (O.  orientalis  vignei  (=  O. 
V.  wgnej)).  the  gad  (O.  o.  blanfordi  (=  O. 
V.  blanfordi)).  and  the  Punjab  urial  (O. 
o.  punjabiensis  (=  O.  v.  punjabiensis)) 
are  in  fair  numbers  in  Pakistan  and  that 
there  is  no  need  to  list  them  under 
CITES. 

Also.  Mr.  Earl  Baysinger.  U.S.  Fish 
and  Wildlife  Se^rvice,  who  attended  the 
Convention's  Plenipotentiary  Meeting 
and  COP2,  provided  a  detailed  accoiuit 
of  the  discussions  that  took  place  at  that 
meeting  of  the  Parties  concerning  the 
proposal  and  ultimate  listing  of  the 
urial,  and  claimed  that  the  Parties 
intended  to  include  only  O.  vignei 
ingnei  in  Appendix  I. 

The  Service  is,  therefore,  proposing 
that  only  O.  vignei  vignei  of  the  Laddkh 
region  of  jammu  and  Kashmir  be 
retained  in  Appendix  I,  and  that  all 
other  populations  of  O.  vignei  be 
included  in  Appendix  II  for  biological 
and  similarity  of  appearance  purposes. 
3.  Box  turtles  (Terropene  spp.).  Prior 
to  COPS,  the  New  York  Zoological 
Society  recommended  listing  box  turtles 


in  Appendix  TL  However,  the  Service  ^ 
did  not  have  sufficient  information  on 
trade  in  these  species,  and  did  not 
submit  a  proposal  for  consideration  at 
COP8.  Since  then  the  Service  has 
accumulated  data  in  its  Law 
Enforcement  Management  Information 
System  (LEMIS)  on  exports  and  imports 
of  box  turtles  in  an  effort  to  obtain 
appropriate  trade  information. 

The  genus  Tenapene  includes  the 
four  species  (7*.  Carolina,  T.  coahuila.  T. 
nelsoni,  and  T.  omata),  with  11 
subspecies  recognized  among  them. 
Tenapene  coahuila  is  currently  listed  in 
Appendix  I  of  CITES.  Termpene  nelsoni 
occurs  in  a  small  fragmented  range  on 
the  west  coast  of  Mexico,  while  T. 
omata  is  found  over  a  large  area  of  the 
midvvestem  United  States.  Tenapene 
Carolina  has  the  largest  range,  occurring 
from  Canada  to  Mexico  as  far  as 
Yucatan,  and  from  the  Atlantic  coast 
west  into  approximately  the  eastern 
edge  of  the  prairie  in  the  Midwest. 
Box  turtles  are  long-lived,  sexual 
maturity  is  late,  and  nnmifll 
reproduction  is  low.  They  exhibit  high 
site  fidelity,  which  tends  to  amplify  the 
impacts  of  habitat  fragmentation.  The 
removal  of  adult  turtles  from  the  wild 
can  have  a  significant  impact  on  the 
status  of  populations. 

A  large  number  of  comments  were 
received  in  response  to  the  January  27, 
1994.  notice.  Twenty-two  States 
responded,  in  16  of  which  box  turtles 
are  protected  by  State  law.  None  of 
these  responses  objected  to  a  proposal  to 
list  the  box  turtle  in  Appendix  II. 
Comments  fiom  the  States  noted  the 
continued  loss  of  habitat,  illegal 
collecting,  negative  impacts  of  the  pet 
trade  in  box  turtles,  some  indications  of 
international  trade,  and  suggestions  of 
declines  in  some  populations.  Of  the 
298  comments  received  from 
indinduals,  only  one  did  not  support 
theproposal  to  hst  box  turtles  under 
CITES,  and  this  one  negative  comment 
was  made  pending  the  collection  of 
more  data.  Many  of  these  comments 
included  anecdotal  accounts  and 
observations  of  population  declines,  and 
the  occurrence  of  box  turtles  for  sale  in 
pet  stores  in  the  United  States  and 
abroad.  Supporting  comments  were  also 
received  on  behalf  of  23  non- 
governmental organizations,  although  2 
of  these  supported  the  hsting  of  box 
turtles  conditioned  on  prope^treatmen 
of  pet-trade  turtles,  and  more  rapid 
processing  of  permit  applications.  Most 
of  these  responses  focused  on  the 
impacts  of  the  pet  trade  and  poor 
shipping  conditions. 

Based  on  (1)  the  large  number  of  box 
turtles  exported  fiom  the  United  States 
since  1908;  (2)  an  apparent  increase  in 


the  demand  for  box  turtles  in  the 
international  pet  trade,  particularly 
since  1984  when  the  EU  banned  trade 
in  Mediterranean  land  tortoises 
(Testudo  spp.);  (3)  the  reported  decUne 
in  numbers  throughout  the  range  of  T. 
omata  and  T.  Carolina;  (4)  an  increase 
in  fragmentation  of  box  turtle  habitat; 
(5)  the  difficulties  of  implementing  State 
protective  laws,  especially  w^en  similar 
protection  is  not  provided  in  other 
States;  and  (6)  the  increased  negative 
impact  of  these  factors  on  species 
exhibiting  low  reproductive  rates  and 
high  site  fideUty;  the  Service  has 
proposed  to  include  all  the  populations 
of  box  turtles  in  the  genus  Tenapene  in 
Appendix  II  of  CITES,  except  T. 
coahuila.  which  vrill  remain  in 
Appendix  L 

4.  Tarantulas  (Brachypelma  species). 
The  Service  received  a  proposal  from 
Dr.  Robert  Wolff  of  Trinity  Christian 
College,  Palos  Heights,  lUinois  to  list  all 
the  s{>ecies  in  the  genus  Brachypelma 
(also  known  as  Euathlus)  in  Appendix 
II.  There  are  about  nine  species  in  the 
genus,  and  one,  B.  smithi  the  red-kneed 
tarantula,  is  presently  included  in 
Appendix  II.  Members  of  this  genus  are 
usually  colorful  and  among  the  most 
sought  after  tarantulas  for  the  pet  trade. 
The  taxonc»ny  of  the  genus  is  not  well 
knov\-n  and  identification  of  species  is 
often  difficult. 

Four  responses  to  the  possible  listing 
of  Brachypelma  species  were  received. 
Although  one  commenter  only 
supported  the  inclusion  of  the  genus  in 
Appendix  II  by  implication,  the  other 
three  commenters  specifically 
supported  this  action.  The  HSUS  noted 
the  popularity  of  Brachypelma  species 
in  the  pet  trade  and  the  enhanced 
support  of  enforcement  efforts  that  this 
action  would  provide.  TRAFFIC  USA 
claimed  that  there  is  increasing 
evidence  for  widespread  trade  in  several 
species  of  the  genus.  TRAFFIC  France 
reported  to  TRAFFIC  USA  increased 
trade  in  tarantula  species  throughout 
western  Europe  involving  at  least  four 
other  species  in  addition  to  B.  smithi. 
The  Mexican  Government  supported  the 
addition  of  all  sp>ecies  of  Brachypelma 
in  Appendix  II.  The  Service  has 
therefore  proposed  the  inclusion  of  all 
taxa  in  the  genus  Brachyjwlma  in 
Appendix  II,  including  but  not  limited 
to  the  following  species:  B.  albopilosum. 
B.  angustum.  B.  auratum,  B.  boehmei.  B. 
emilia.  B.  fossorium.  B.  pallidum.  B. 
sabulosum,  B.  vagans.  Any  taxa 
discovered  subsequent  to  this  listing 
and  included  in  the  genus  Brachy^lma 
would  also  be  automatically  included  in 
Appendix  II  under  this  proposed  listing 
action. 
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5.  Freshwater  mussels  (family 
Unionidao).  Members  of  this  Camily 
occur  in  their  greatest  variety 
throughout  the  Southeast  and  the 
Midwest  of  the  United  Stales  in  major 
riv«r  drainage  systems  including  the 
upper  Mississippi  River. 

Many  species  in  the  family  have 
become  extinct  or  reduced  to  very  low 
numbers  largely  as  a  result  of  habitat 
destruction  and/or  degradation.  A  few 
species  have  been  collected 
commercially,  initially  as  a  source  of 
raw  material  for  the  button  industry, 
but,  since  the  advent  of  synthetic  button 
materials  and  the  artiflcial  pearl 
industry  in  Japan,  as  a  source  of 
spherical  blanks  around  which  nacre  is 
deposited  by  living  bivalves  during  the 
production  of  pearls.  These  species, 
which  are  sought  commercially,  are 
generally  characterized  by  their  thick, 
white  shells,  and  they  occur  most  often 
in  large  rivers  and  reservoirs.  Most 
states  where  they  are  harvested  regulate 
their  collection,  usually  with 

Erohibitions  on  collection  in  waters 
nown  to  contain  populations  of 
endangered  or  threatened  unionid 
species.  Although  endangered  and 
threatened  unionids  may  occasionally 
be  taken  incidentally  along  with  the 
commercial  forms,  there  does  qot 
appear  to  be  compelling  evidence 
indicating  any  significant  export  of 
endangered  mussels  with  commercial 
shipments  for  the  pearl  industry. 

Other  species  are  harvested,  although 
in  smaller  numbers,  for  the  natural 
freshwater  pearls  used  in  jewelry.  Still 
others,  those  with  colorful  nacre,  are 
utihzed  directly  in  the  production  of 

£welry.  Shell  collecting  alone  is 
ilieved  to  be  a  threat  to  some  species, 
especially  those  that  are  rare  or  unique. 
Trade  in  these  products  and/or  shells 
may  constitute  a  threat  to  many  species, 
especially  those  most  endangered. 

Three  comments  were  received  during 
the  comment  period  concerning  a 
possible  proposal  to  list  unionids  in  the 
Appendices  of  CITES;  one  from  the 
Fishori«!s  Agency  of  Japan,  one  from  the 
State  of  Missouri,  and  one  bom  the 
Tennessee  Shell  Company,  Inc. 

The  FAJ  voiced  a  general  concern 
about  listing  spet:ies  in  the  absence  of 
sufficient  scientific  evidence  to  show 
that  there  is  a  threat  to  extinction  for  an 
Appendix  I  listing,  or  that  they  may 
become  threatened  with  extinction 
unless  such  species  are  subject  to  strict 
regulation  for  an  Appendix  II  listing. 
Specifically,  they  felt  that  no  scientific 
data  have  been  presented  demonstrating 
the  degree  of  extinction  and  the 
presence  of  threats  from  trading  for  each 
of  the  more  than  200  species  of 
freshwater  mussels.  Furthermore,  they 


stated  that  listing  all  the  species  ot  this 
taxon  because  some  are  potentially 
threatened  by  collectors  could  also  be 
similarly  applied  to  all  other  groups  of 
species,  which  would  pose  a  serious 
obstacle  to  the  effective  use  of  living 
resources.  They  indicated  that  it  would 
be  inappropriate  to  enforce  such 
regulations  without  justifiable  reasons. 

The  Tennessee  Shell  Company,  Inc. 
expressed  concern  for  the  plight  of 
freshwater  mussels  in  general,  citing 
such  threats  as  water  pollution,  cold  or 
hot  water  discharges  into  mussel 
habitat,  sediment  deposition,  dredging, 
bridge  construction,  natural  die-offs.  etc. 
They  offered  support  of  efforts  directed 
at  the  protection  and  conservation  of 
freshwater  mussels  from  habitat 
destruction  resulting  frt>m  these  kinds  of 
hazards. 

The  Missouri  Department  of 
Conservation  generally  supported  the 
hsting  of  Unionid  mussels  in  CITES 
Appendices,  with  the  exception  of  four 
species  that  are  of  commercial  value. 

After  considering  comments  received, 
and  the  level  of  trade  information 
available,  along  with  the  difficulties  of 
species  identification  and  the  separation 
of  look-alikes,  the  Service  has  proposed 
that  the  Appendices  to  CITES  be  revised 
by: 

1.  Transferring  Epioblasma  sulcata 
{=obIiquata)  pembliqua.  and  Lampsilis 
satura  &t>ro  Appendix  I  to  Appendix  II: 

2.  Labeling  Epioblasma  sampsoni 
(now  in  Appendix  I)  as  pe  (probably 
extinct); 

3.  Deleting  all  the  sp>ecies  now 
included  in  Appendix  II,  since  they  will 
be  included  in  the  following  broader 
listing;  and 

4.  Including  all  other  North  American 
ftopulations  of  mussels  in  the  family 
Unionidae  in  Appendix  n.  with  the 
exception  of  the  shells  and  the  artificial 
pearls  presumed  to  contain  blanks  from 
the  taxa  listed  below. 

Amblema  plicata,  Ellipsaria  lineolata, 
Fusconaia  ebena,  F.  flava.  Ligumia 
recta,  Megalonaias  nervosa.  CH)Iiquaria 
reflexa.  Pleurobema  cordatum, 
(^adrula  apiculata.  Q.  metanevra,  Q. 
nodulata.  Q.  pustulosa,  Q.  quadruJa, 
and  Tritogonia  verrucosa. 

The  Service  believes  that  these  species 
are  easily  distinguishable  frx>m  the 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act 

Public  Comments  and  Decisions  on 
Possible  Resolutions 

In  response  to  the  November  18,  1993, 
and  the  January  28, 1994,  Federal 
Register  notices  (58  FR  60973  and  56  FR 
4006)  comments  were  received  from 


numerous  organizations  regarding  a 
resolution  to  amend  the  criteria  for 
listing  species  in  the  CITES  Appendices 
(see  discussion  of  listing  criteria 
resolution  below). 

In  addition,  several  non-governmental 
organizations,  in  writing  and  at  the 
public  meeting  on  February  22, 1994. 
requested  that  the  Service  submit  a 
resolution  for  consideration  at  COP9 
establishing  a  Law  Enforcement 
Network.  The  Service  supported  the 
establishment  of  a  Law  Enforcement 
Network,  both  at  the  Standing 
Committee  meeting  of  March.  1994,  and 
in  writing  to  the  CITES  Secretariat.  The 
Service  remains  strongly  supportive  of 
increasing  the  role  of  law  enforcement 
in  the  CITES  context,  both  through 
networks  among  the  Parties  and  through 
increased  training  of  appropriate 
enforcement  officials,  h  is  the  Service's 
understanding  that  the  item  is  already 
on  the  agenda  for  COP9,  and  that  one  or 
more  Parties  may  have  already 
submitted  resolutions  on  the  subject. 

Comments  on  the  possible  resolutions 
that  the  Service  may  consider 
submitting  were  also  received  from  the 
Center  for  International  Environmental 
Law  (CIEL),  the  Hawthorn  Corporation, 
and  one  private  individual.  The  ClFL 
requested  that  the  United  States  submit 
a  resolution  that  clarifies  the 
relationship  between  CITES  and  other 
international  agreements  related  to  the 
management  of  species.  The  CIEL's 
suggestions  can  be  considered  to  be 
incorporated  into  the  resolution 
discussed  below,  regarding  the 
implementation  of  Article  XTV  of  the 
Convention,  which  deals  with  the 
relationship  between  CITES  and  treaties 
regulating  the  management  of  marine 
species.  The  Hawthorn  Corporation 
provided  comments  on  the  issue  of 
trade  in  tiger  parts  and  products,  and 
requested  that  trade  in  captive-bred 
tigers  for  circuses  and  other  Uve  animal 
e:diibitions  be  differentiated  from 
concerns  about  trade  in  tiger  parts  and 
products  and  related  poaching  of  wild 
tigers.  The  Service  agrees  that  tigers  that 
are  part  of  a  U.S.  traveling  circus  are  not 
part  of  the  trade  problem  related  to  the 
poaching  of  wild  specimens.  Circus 
tigers,  bom  in  the  United  States,  are 
certified  as  captive-bred  under  CITES  by 
the  Service  and  are  eligible  for  a 
certificate  ftnm  the  Service's  Office  of 
Management  Authority.  The  private 
individual  provided  comments  on 
various  issues  related  to  trade  in 
artificially  propagated  plants,  which  the 
Service  will  take  into  consideration 
when  reviewing  resolutions  pertaining 
to  that  trade,  upon  their  receipt  bom  the 
CITES  Secretariat.  In  addition,  the 
Service's  Office  of  Scientific  Authority 


has  been  working  with  the  CITES 
Nomenclature  Committee  to  consolidate 
and  update  the  previous  resolutions 
dealing  with  nomenclatural  issues. 

The  following  presents  the 
background  and  sense  of  the  three 
resolutions  submitted  by  the  United 
States  for  consideration  at  COP9.  (The 
Service's  tentative  positions  on 
resolutions  and  agenda  items,  including 
those  discussed  in  this  notice  as  well  as 
on  the  establishment  of  a  Law 
Enforcement  Network,  were  presented 
in  a  Federal  Register  notice  of  October 
4. 1994  (59  FR  50609)). 

Resolutions  Submitted 

1.  Article  XIV  Implementation.  The 
provisions  of  CITES  apply  to  all  species 
of  wild  (atuia  and  flora,  including 
marine  species.  The  management  of 
many  marine  species  comes  under  the 
jurisdiction  or  competence  of  another 
international  treaty,  convention,  or 
agreement.  International  trade  in  any 
species  of  marine  fauna  or  flora  is  also 
within  the  purview  and  competence  of 
CITES.  Therefore,  even  if  a  marine 
species  is  subject  to  management  under 
another  international  treaty,  convention, 
or  agreement,  and  if  it  is  listed  in  any 
CITES  Appendix,  then  international 
trade  and  introduction  frt>m  the  sea  in 
the  species  is  also  regulated  by  CITES. 
CITES  made  special  provisions  for 
Appendix  II  marine  species  that  are 
regulated  under  another  treaty  extant 
when  CITES  came  into  force. 

Article  XIV,  paragraph  4,  of  the 
Convention  provides  that  a  State  party 
to  CITES,  which  is  also  a  party  to  any 
other  treaty,  convention,  or 
international  agreement  which  was  in 
force  at  the  time  of  the  coming  into  force 
of  CITES,  and  under  the  provisions  of 
which  protection  is  afforded  to  marine 
species  included  in  Appendix  II,  is 
relieved  of  the  obligations  imposed  on 
it  under  CITES  with  respect  to  trade  in 
specimens  included  in  Appendix  n  that 
are  taken  by  ships  registered  in  that 
State  and  in  accordance  with  the 
provisions  of  such  other  treaty, 
convention,  or  international  agreement. 

However,  Article  XIV,  paragraph  5 
requires  that  Parties  exempted  from  the 
usual  CITES  obligations  under  Article 
Xrv,  paragraph  4,  must  nevertheless 
issue  certificates  stipulating  that  the 
specimen  was  taken  in  accordance  with 
the  provisions  of  the  other  treaty, 
convention,  or  international  agreement 
in  question.  This  provision  of  the 
Convention  has  never  been  used,  and 
standards  for  its  'implementation  have 
not  been  developed.  Currently  no 
marine  species  whose  management  is 
under  the  competence  of  another  treaty, 
convention,  or  agreement  is  listed  in 


Appendix  n  (this  relief  from  CITES 
obligations  does  not  apply  to  specimens 
of  species  included  in  Appendix  I). 

Tne  Service  has  determined  that  it 
would  be  wise  to  plan  for  the  need  to 
implement  Article  XIV,  by  specifying 
requirements  for  certificates  issued 
pursuant  to  Article  XIV.  paragraph  5.  of 
the  Convention,  even  if  its  use  is  not 
necessary  at  this  time.  The  Service  notes 
that  Appendix  II  allows  for  international 
commercial  trade.  The  draft  resolution 
was  written  in  consultation  with  NMFS. 
The  Service's  goal  in  submitting  this 
resolution  is  to  clarify  how  an  Appendix 
II  listing  could  be  implemented 
expeditiously  for  a  marine  species 
whose  management  was  under  the 
competency  of  a  pre-CITES  treaty.  The 
draft  resolution  would  provide  for  the 
utilization,  as  a  valid  certificate  under 
Article  XIV.  paragraph  5.  of  a  certificate 
of  origin  or  statistical  document  issued 
on  the  authority  of  the  other  treaty, 
convention,  or  international  agreement, 
with  certain  stipulations  of  minimum 
information  and  validation  as  required 
by  CITES.  Such,certificates  would  only 
be  an  option  for  CITES  Parties  that  are 
also  parties  to  the  other  treaty, 
convention,  or  agreement,  and  if  the 
specimens  are  taken  by  ships  registered 
by  the  Party  country.  Export  permits  or 
introduction  bom  the  sea  certificates  are 
required  in  all  other  situations. 

2.  Criteria  for  Amendments  of 
Appendix  I  and  II.  The  existing  CITES 
listing  criteria,  known  as  the  "Berne 
Criteria,"  were  developed  at  the  first 
CITES  Conference  in  1976  in  Berne, 
Switzerland.  The  move  to  revise  them 
originated  at  C0P8  in  Japan.  At  COP8 
the  Parties  agreed  to  start  a  process, 
coordinated  by  the  Standing  Committee, 
to  develop  a  scientifically  sound 
revision  for  consideration  at  COP9.  The 
World  Conservation  Union  (lUCN)  was 
asked  to  do  a  first  draft,  which  would 
be  revised  at  a  joint  meeting  of  the 
CITES  Standing,  Animals,  and  Plants 
Committees,  and  put  into  CITES 
resolution  form.  The  United  States 
participated  in  the  joint  meeting  in 
Brussels  in  September  1993,  which 
reviewed  the  lUCN  draft  and  produced 
a  draft  resolution  that  was  circulated  to 
the  Parties. 

Prior  to  the  September  1993  joint 
committee  meeting,  the  Ser\ice  received 
comments  bom  46  organizations  and 
private  individuals  regarding  the 
proposed  revised  listing  criteria.  After 
the  September  1993  Standing 
Committee  meeting,  in  response  to  the 
Federal  Register  notice  of  November  18. 
1993.  the  Service  received  comments 
from  18  organizations.  The  Service 
carefully  reviewed  and  analyzed  all 
comments  received.  Fiv6  organizations 


basically  supported  the  new  criteria. 
The  Service  received  comments  from  13 
organizations  that  either  opposed  the 
new  criteria,  opposed  parts  of  the  new 
criteria,  or  recommended  that  the 
United  States  submit  an  alternative  to 
the  joint  committee  draft  resolution.  All 
comments  were  taken  into  consideration 
by  the  Service  in  formulating  comment? 
to  the  draft  resolution. 

The  Service  submitted  comments  for 
the  United  States  to  the  Standing 
Committee,  after  consultation  with  other 
Federal  agencies  and  after  reviewing  the 
extensive  public  comments  received. 
Comments  received  by  the  CITES 
Secretariat  bom  other  governments  were 
also  reviewed.  The  U.S.  comments 
maintained  that  much  of  the  draft 
resolution  was  not  valid  scientifically, 
and  was  not  acceptable  from 
conservation,  management  or  practical 
perspectives.  The  United  States  believed 
that  the  criteria  as  proposed  met  neither 
the  CITES  treaty's  requirements  for  the 
conservation  of  species  in  their 
ecosystems,  nor  the  diverse  needs  of  the 
QTES  Parties.  The  U.S.  comments  and 
those  of  other  Parties  were  discussed  at 
the  31st  meeting  of  the  Standing 
Committee,  in  Geneva  in  March  1994. 
Some  of  the  U.S.  conmients  were  taken 
into  consideration  in  developing  the 
final  Standing  Committee  draft 
resolution.  The  final  Standing 
Committee  resolution  was  not  available 
to  the  United  States  or  other  CITES 
Parties  until  after  the  June  10,  1994. 
deadline  for  submission  of  resolutions 
and  proposals  to  the  CITES  Secretariat. 

The  Standing  Committee  resolution 
contains  six  annexes,  several  of  which 
the  United  States  looks  forward  to 
discussing  further  with  the  CITES 
Parties  at  COP9.  In  particular,  the 
United  States  believes  the  Standing 
Committee  draft  is  an  improvement  on 
the  Berne  Criteria  as  regards 
precautionary  measures.  However,  the 
United  States  believes  that  Annex  1 
(Biological  criteria  for  Appendix  I)  and 
Annex  2  (Criteria  for  inclusion  of 
species  in  Appendix  II)  are  in  need  of 
revision,  particularly  bom  a  scientific 
perspective.  The  United  States  is 
particularly  concerned  about  the  utility 
and  scientific  validity  of  arbitrary 
numerical  cutoffs  for  decision-making 
regarding  the  appendix  within  which  a 
species  should  be  included.  After 
detailed  review  of  the  scientific 
literature  and  consultations  with  NMFS 
and  other  Federal  agencies,  the  Service 
has  submitted  alternatives  to  these 
Annexes  to  the  Secretariat,  along  with 
some  additional  material  for  inclusion 
in  the  resolution.  With  regard  to  the  five 
comments  referred  to  previously  as 
supporting  the  joint  committee's  draft 
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resotutkn,  there  was  nothing  in  these 
comments  that  tvas  incoDsistent  with 
the  tvilmi  Annexes  1  uid  2  submitted 
by  the  Service. 

The  United  States  could  have  waited 
to  present  these  ahemative  Annexes  1 
and  2  at  OOPtt.  However,  the  United 
States  preferred  to  provide  ample  time 
for  this  review  by  the  QTES  Parties. 

The  proposed  Annex  1  lists  a  series  of 
interdependent  factors  to  be  included  in 
an  assessment  of  the  status  of  a  species, 
and  thereby  the  determination  that  it  is 
threatened  with  extinction.  The  criteria 
for  inclusion  of  species  in  Annex  2  (in 
accortiance  with  Article  II  fMragraph 
2ia)).  involve  a  determination  of 
whether  a  species  may  become 
threatened  with  extinction,  and  in  order 
to  avoid  utilization  incompatible  with 
its  survival. 

3.  Standard  nomenclature.  This 
resolution  was  submitted  at  the  request 
of  the  CITES  ^k»nenclatu^e  Committee, 
and  deals  with  nomenclature  and 
taxonomy  of  CITES  species.  The 
resolution  submitted  was  discussed  and 
agreed  upon  by  the  Nomenclature 
Committee  at  its  May  1994  meeting  in 
Beijing.  China.  The  Service  is  aware  that 
the  names  of  genera  and  species  in 
several  families  are  in  need  of 
standardization,  and  that  the  current 
lack  of  standard  referencet  with 
adequate  information  decreases  the 
effectiveness  of  the  implemeoMiaa  el 
CITES  in  conserving  the  many  spades 
that  are  listed  in  the  Appendices.  The 
Service  also  recognises  that  the 
taxonomy  used  In  the  appendices  to  the 
Convention  will  be  most  useful  to  the 
Parties  if  standardized  by  nomendatural 
references. 

This  resolution  consolidates 
recommendations  from  several  previous 
resolutions  and  clarifies  or  updates 
previous  recommendations.  The 
resolution  discusses  indusion  of 
subspecies  in  the  Appendices,  use  of 
references  in  proposals,  synonyms, 
other  naming  conventions,  and  the  role 
of  the  Scientific  Authorities  in 
nomendatural  issues.  The  resohition 
also  recomnMnds  several  standard 
references  for  species  listed  in  the 
QTES  Appendices,  i.e..  for  mammals, 
birds,  amphibians,  cacti,  cycads,  ferns, 
and  other  plants. 

Agenda  Items  Submitted  by  the  United 
States 

The  Service  subeoitted  the  following 
two  items  for  inclusion  in  the  COPS 
agenda,  but  did  nok  submit  a  resolution 
or  discussion  paper.  The  Service 
intends  to  submit  a  discussion  paper  on 
both  items  to  the  Secretariat,  for 
transmission  to  the  Parties,  prior  to  the 
COP. 


Items  Suhmitled 

1 .  Shark  trade.  There  is  infonxution 
about  a  recent  increase  in  international 
trade  in  shark  parts  and  products, 
particularly  in  fins  for  the  food  market. 
However,  there  are  insufficient 
biological  and  trade  data  on  which  to 
base  a  listing  proposal  at  this  time.  Data 
on  these  species  are  difficult  to  obtain 
and  will  require  the  cooperation  of  all 
Parties  and  organizations  interested  in 
(xmserving  these  species.  The  Service 
believes  that  this  is  an  important  issue 
for  the  Parties  to  discuss.  The  Service  is 
considering  requesting  that  the  Animals 
Committee  amesi  iMthods  for  obtaining 
information  on  the  biological  and  trade 
status  of  shark  species  in  international 
trade,  and  providing  advice  to  the 
Parties  on  possible  approaches  toward 
conservation  efforts  lot  these  taxa.  No 
international  body  is  currently 
responsible  for  the  management  of  shark 
species,  including  recommendations  of 
catch  quotas,  minimum  sizes,  time  and 
area  closures,  gear  restriction,  etc.  By 
placing  this  item  on  the  agenda  for 
COP9.  it  is  not  the  intent  of  the  United 
States  to  propose  that  CITES  take  on  this 
responsibiUty.  However,  because  CITES 
is  the  international  treaty  responsible 
for  trade  in  wildlife,  it  provides  an  ideal 
forum  for  the  discussion  of  collection  of 
data  on  this  trade.  The  Service,  in 
consultation  writh  NMFS.  will  develop  a 
background  paper  on  this  agenda  item 
for  submission  before  COI^ 

2.  Illegal  trade  in  whale  meet.  There 
was  extensive  disciission  at  the  May, 
1994  meeting  of  the  IWC  regarding 
illegal  international  trade  in  whale 
meat,  induding  involvement  by  CUES 
Parties.  All  whales  subject  to  the  IWC 
moratoriimi  on  commercial  harvest  are 
listed  in  QTES  Appendix  1.  A 
resolution  on  this  topic  was  introduced 
by  the  United  States  and  other  Parties, 
and  was  adopted  by  IWC  at  its  1994 
meeting.  The  issue  is  discussed  in  the 
rwc  Infractions  Report.  The  Service 
submitted  the  infoimation  in  the  IWC 
Infractions  Report  oa  intemationar  trade 
in  whafe  meat  to  the  CITES  Secretariat. 
The  Service  in  consuhation  with  NMFS, 
will  develop  a  background  paper  on  this 
agenda  item  for  submission  to  the 
Parties  before  COP9. 

Continuing  Actions 

In  mid  July,  the  Service  received 
proposals  made  by  other  CITES  Parties 
to  amend  the  appendices.  Resolutions 
and  a  hst  of  other  agenda  items  that 
were  submitted  by  other  Parties  are 
expected  to  be  received  at  intervals  in 
September  and  October.  The  Service's 
tentative  negotiating  position  on  the 
species  proposals  was  announced  in  the 


Federal  Register  on  September  6, 1994, 
f59  FR  46023)  and  a  comment  period 
initiated.  Tbe  Service  also  held  two 
public  meetings  on  September  14  and 
16,  1994.  as  announced  in  September  1 
and  7. 1994  Federal  Renbter  (59  FR 
45307  and  59  FR  46023).  These 
meetings  provided  an  opporttmity  for 
the  public  to  comment  on  the  species 
proposals  submitted  by  other  countries 
and  on  any  resohition  or  agenda  item. 
In  the  October  4, 1994,  Federal  Register 
(59  FR  50609),  the  Service  presented 
information  aiHl  tentative  negotiating 
positions  on  resolutions  and  agenda 
items,  especially  those  for  which  official 
docimients  have  been  received. 
The  Service  will  consider  all 
information  presented  at  the  public 
meetings  and  in  writins  during  the 
comment  period,  as  well  as  all  other 
available  information,  in  developing  a 
negotiating  position  on  each  species 
proposal,  resolution,  and  agenda  item. 
These  positions  will  be  announced  in 
the  Federal  Registerfs]  in  late  October 
or  early  Novernoer  fust  prior  to  CC^'S. 
Also  in  this  pre-COP  notice  the  Service 
plans  to  request  comments  on  any 
reservations  that  should  be  taken  on  any 
species  amendments,  i.e.,  species 
changes  to  the  CITES  Appendices, 
should  any  of  the  proposed 
amendments  be  adopted  by  the  Parties. 
Immediately  after  COP9,  the  Service 
will  announce  the  species  amendments 
to  the  appendices  adopted  by  the 
Parties;  under  OTES.  these  changes  will 
become  effactive  on  February  16, 1995. 

Reaervalioaa 

Article  XV  of  OTES  enables  any  party 
to  exempt  itself  from  implementing 
CITES  for  any  particular  species  if  it 
enters  a  reservation  with  respect  to  that 
species  in  accordance  with  the  terms 
and  limitations  of  the  treaty,  in  the  case 
of  a  country  that  is  a  Party  at  the  time 
an  amendment  is  adopted,  a  reservation 
may  be  entered  only  during  the  period 
of  90  days  following  the  meeting  at 
which  the  Parties  voted  to  place  the 
species  in  Appendix  I  or  II.  Just  befme 
COP9,  the  Service  will  solicit  comments 
with  regard  to  entering  reservations.  If 
the  United  States  enters  any  reservation, 
such  action  would  be  announced  in  the 
same  Federal  Regjsler  notice  that 
incorporates  the  Hsting  decisions  of  the 
Parties  into  the  Code  of  Federal 
Regulations  (50  CFR  part  23). 

List  of  Sub^Kta  in  50  CFR  Part  23 

E^idangered  and  threatened  species, 
Exports.  Imports,  Ttoaties. 

This  dociuoent  is  issued  under 
authority  of  the  ETidangered  Species  Act 
of  1973  (16  U.S.C.  1531  et  seq.;  67  Stat. 
884,  as  amended).  It  «was  prepared  by 


Drs.  Charles  W.  Dane.  Wayne  L 
Milstead,  and  Bruce  MacBryde.  Office  of 
Sdentific  Authority,  and  Dr.  Susan 
Lieberman,  Office  of  Management 
Authority. 

Dated:  September  27, 1994. 
Bmce  Blaacbard, 
Acting  Director. 

(PR  Doc.  94-27313  Filed  11-3-94;  8:45  am) 
BR.UNO  coos  431»45-» 


55249 


UMI 


55250 


Notices 


Federal  Register 

Vol.  59.  No.  213 

Friday,  November  4.  1994 


Tlw  MCtion  d  (he  FEDERAL  REGISTER 
conlaine  documents  other  than  rulM  or 
proposed  rules  that  are  appicable  to  the 
public.  Notices  of  hearings  arvj  investigations, 
commrttee  metwgi.  aoency  dacmone  and 
rulings.  deiegaHont  of  aultority,  Wng  of 
petitions  and  appicaliona  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appaaring  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Haalth  Inspaction 
Sarvic* 

IDoch*tNe.«4-0S9-S] 

Availability  of  Datarmination  of 
Nonragutatad  StMua  for  Qaf>«tic«lly 
Enginaarad  Canola 

AQCNCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public  of 
our  determination  that  certain  Laurate 
canola  lines  are  nq  longer  considered 
regulated  articles  under  our  regulations 
governing  the  introduction  of  certain 
genetically  engineered  organisms.  Our 
determination  is  based  on  our 
evaluation  of  data  submitted  by  Calgene, 
Inc..  in  its  petition  for  a  determination 
of  nonregulated  status,  an  analysis  of 
other  scientific  data,  and  our  review  of 
comments  received  from  the  public  in 
response  to  a  fune  1994  notice 
announcing  our  receipt  of  the  Calgene 
petition.  This  notice  also  announces  the 
availability  of  our  written  determination 
document  and  its  associated 
environmental  assessment  and  finding 
of  no  signiRcant  impact. 
EFFECTIVE  DATE:  October  31.  1994. 
ADDRESSES:  The  determination,  an 
environmental  assessment  and  finding 
of  no  significant  impact,  the  petition, 
and  all  wTitten  comments  received 
regarding  the  petition  may  be  inspected 
at  USDA.  room  1141.  South  Building. 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC,  between  8  a.m. 
and  4:30  p.n>..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  those  documents  are  asked  to 
call  in  advance  of  visiting  at  (202)  690- 
2817. 

FOR  FURTHER  MFORMATKM  CONTACT:  Dr. 
Sivramiah  Shantharam,  Chief, 
Microorganisms  Branch,  Biotechnology 
Permits.  BBEP.  APHIS.  USDA.  room 


850.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville.  MD  20782.  (301)  43&- 
7612.  To  obtain  a  copy  of  the 
determination  or  the  environmental 
assessment  and  Tmding  of  no  significant 
impact,  contact  Ms.  Kay  Peterson  at 
(301)  436-7601. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  31. 1994.  the  Animal  and 
Plant  Haalth  Inspection  Service  (APHIS) 
received  a  petition  from  Calgene,  Inc.,  of 
Davis.  CA,  seeking  a  determination  that 
certain  Laurate  canola  lines  and  their 
progeny  do  not  present  a  plant  pest  risk 
and,  therefore,  are  not  regulated  articles 
under  APHIS'  regulations  in  7  CFR  part 
340. 

On  June  14. 1994.  APHIS  published  a 
notice  in  the  Federal  Register  (59  FR 
30569,  Docket  No.  94-052-1) 
announcing  the  receipt  of  the  Calgene 
petition  and  stating  that  the  petition  was 
available  for  public  review.  The  notice 
also  discussed  the  role  of  APHIS  and  the 
Food  and  Drug  Administration  in 
regulating  the  Laurate  canola  lines  and 
food  products  derived  from  them.  In  the 
notice,  APHIS  solicited  written 
comments  from  the  public  as  to  whether 
the  Laurate  canola  lines  posed  a  plant 
pest  risk.  The  comments  were  to  have 
been  received  by  APHIS  on  or  before 
August  15.  1994. 

APHIS  received  a  total  of  17 
comments  on  the  Calgene  petition.  The 
comments  were  submitted  by  farmers, 
associations,  universities,  a  farm 
cooperative.  State  officials,  a  seed 
company,  and  an  environmental 
organization.  Most  of  the  comments 
were  In  favor  of  the  petition;  none  were 
critical  of  this  particular  petition. 
•APHIS  has  provided  a  discussion  of  the 
comments  in  the  determination 
document,  which  is  available  upon 
request  from  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Analysis 

Laurate  canola  has  been  described  by 
Calgene  as  any  Brassica  napus  cultivar 
or  its  progeny  containing  the  12:0  ACP 
thioesterase  (TE)  gene  from  California 
bay  {Umbelluhria  califomica)  (referred 
to  below  as  the  bay  TE  gene)  with  its 
associated  napin  promoter  and  napin 
terminator  regions.  The  bay  TE  gene 
encodes  the  12:0  ACP  thioesterase 
enzyme.  Activity  of  the  bay  TE  enzyme 
results  in  the  accumulation  of  the  12- 


carbon  saturated  fatty  acid,  laurate,  in 
the  canola  seed.  Laurate  canola  may  also 
contain  a  kanamycin  resistance  (nptll) 
gene.  35S  promoter  from  cauliflower 
mosaic  virus,  tml  3'  terminator,  ori 
(origin  of  replication)  pRi  ht>m 
Agrobacterium  rhizogenes.  a  segment  of 
the  transposable  element  Tn5,  right  and 
lefl  T-DNA  border  sequences  from 
Agrobacterium  tumefaciens.  and  a  Lac 
Z'  polylinker  sequence.  The  bay  TE  gene 
is  expressed  only  in  the  seed  by  a  seed- 
specific  napin  promoter  ht>m  Bmssica 
rapa. 

The  Laurate  carfola  lines  have  been 
considered  "regulated  articles"  under 
APHIS"  regulations  in  7  CFR  part  340 
because  their  noncoding  regulatory 
sequences  were  derived  from  the  plant 
pathogens  A.  tumefaciens  and 
cauliflower  mosaic  virus.  However,  22 
field  tests  of  the  Laurate  canola  lines 
have  been  conducted  at  approximately 
21  sites  in  California,  Georgia,  and 
Michigan  under  permits  issued  by 
APHIS,  and  the  field  reports  from  those 
tests  indicate  that  there  were  no 
deleterious  effects  on  plants,  nontarget 
organisms,  or  the  environment  as  a 
result  of  the  Laurate  canola  lines' 
release  into  the  environment. 

Determination 

Based  on  its  analysis  of  the  data 
submitted  by  Calgene.  a  review  ofother 
scientific  data,  the  comments  received    • 
from  the  public,  and  a  review  of  field 
tests  of  the  original  transformant  lines 
pCGN3828-212/86-18  and  pCGN3828- 
212/86-23  and  other  lines  derived  from 
those  two  transformants.  APHIS  has 
determined  that  the  subject  Laurate. 
canola  lines:  (1)  Exhibit  no  plant 
pathogenic  properties:  (2)  are  no  more 
likely  to  become  weeds  than  their 
nonengineered  parental  varieties;  (3)  ar» 
unlikely  to  increase  the  weediness 
potential  of  any  other  cultivated  plant  or 
native  wild  species  with  which  the 
organisms  can  interbreed;  (4)  will  not 
cause  damage  to  processed  agricultural 
commodities;  and  (5)  are  unlikely  to 
harm  other  organisms,  such  as  bees  or 
earthworms,  that  are  beneficial  to 
agriculture.  APHIS  has  also  concluded 
that  there  is  a  reasonable  certainty  that 
new  progeny  varieties  bred  from  the 
Laurate  canola  lines  pCGN3828-212/ 
86-18  and  pCGN3828-21 2/86-23  will 
not  exhibit  new  plant  pest  properties. 
i.e.,  properties  substantially  different 
from  any  observed  in  the  field-tested 


Laurate  canola  lines,  or  those  observed 
in  standard  canola  in  traditional 
breeding  programs. 

The  effect  of  this  determination  is  that 
the  two  original  transformant  Laurate 
canola  lines  designated  pCGN382&-212/ 
86-18  and  pCGN3828-212/86-23,  and 
all  other  lines  bred  from  those  two 
transformants  by  sexual  or  asexual 
reproduction  involving  Mendelian 
inheritance,  are  no  longer  considered 
regulated  articles  under  APHIS' 
regulations  in  7  CFR  part  340. 
Therefore,  the  permit  and  notification 
requirements  pertaining  to  regulated 
articles  under  those  regulations  no 
longer  apply  to  the  field  testing, 
importation,  or  interstate  movement  of 
the  subject  Laurate  canola  lines  or  their 
progeny.  However,  the  importation  of 
the  Laurate  canola  lines  and  any  Laurate 
canola  nursery  stock  or  seeds  capable  of 
propagation  is  still  subject  to  the 
restrictions  found  in  APHIS'  foreign 
quarantine  notices  in  7  CFR  part  319. 

National  Envtronmental  Policy  Act 

An  environmental  assessment  (EA) 
has  been  prepared  to  examine  the 
potential  enviroiunental  impacts 
associated  with  this  determination.  The 
EA  was  prepared  in  accordance  with:  (1) 
The  National  Environmental  Policy  Act 
(NEPA)  of  1969  (42  U.S.C.  4321  et  seq.), 
(2)  Regulations  of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  Regulations  Implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384,  August  28, 1979,  and  44 
FR  51272-51274,  August  31. 1979). 
Based  on  that  EA,  APHIS  has  reached  a 
finding  of  no  significant  impact  (FONSI) 
with  regard  to  its  determination  that  the 
Laurate  canola  lines  designated  as 
pCGN3828-212/86-18  and  pCGN3828- 
212/86-23,  and  other  lines  bred  from 
those  two  transformants  by  sexual  or 
asexual  reproduction  involving . 
Mendelian  inheritance,  are  no  loiiger 
regulated  articles  under  its  regulations 
in  7  CFR  part  340.  Copies  of  the  EA  and 
the  FONSI  are  available  upon  request 
from  the  individual  listed  under  FOR 

FURTHER  INFORMATION  CONTACT. 

Done  in  Washington.  DC,  this  31st  day  of 
October.  1994. 

Tcny  L.  Medley, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc  94-27405  Filed  1 1-3-94;  »:45  am) 
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Rural  Talephona  Bank 

Datarmination  of  tha  1994  Fiscal  Yaar 
Interest  Rates  on  Rural  Telaphon* 
Bank  Loans 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Notice  of  1994  fiscal  year 
interest  rates  determination. 


SUMMARY:  In  accordance  with  7  CFR 
1610.10,  the  Rural  Telephone  Bank 
fiscal  year  1994  cost  of  money  rates 
have  been  established  as  follows:  6.15% 
and  6.40%  for  advances  frt)m  the 
liquidating  account  and  financing 
account,  respectively  (fiscal  year  is  the 
period  beginning  October  1  and  ending 
September  30). 

Except  for  loans  approved  from 
October  1. 1987  through  December  21, 
1987  where  borrowers  elected  to  remain 
at  interest  rates  set  at  loan  approval,  all 
loan  advances  made  during  fiscal  year 
1994  under  bank  loans  approved  prior 
to  fiscal  year  1992  shall  bear  interest  at 
the  rate  of  6.15%  (the  liquidating 
account  rate).  All  loan  advances  made 
during  fiscal  year  1994  under  bank 
loans  approved  during  or  after  fiscal 
year  1992  shall  bear  interest  at  the  rate 
of  6.40%  (the  financing  account  rate). 
The  calculation  of  the  Bank's  cost  of 
money  rates  for  fiscal  year  1994  for  the 
liquidating  account  and  the  financing 
account  are  provided  in  Tables  la  and 
lb.  Since  the  calculated  rates  are  greater 
than  the  minimum  rate  (5.00%)  allowed 
under  7  U.S.C  948(b)(3)(A),  the  cost  of 
money  rates  for  the  liquidating  account 
and  financing  account  are  set  at  6.15% 
and  6.40%.  respectively.  The 
methodology  required  to  calculate  the 
cost  of  money  rates  is  established  in  7 
CFR  1610.10(c). 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  P.  Link,  Director,  Rural 
Telephone  Bank  Management  Staff, 
Rural  Electrification  Administration, 
room  2832.  South  Building,  U.S. 
Department  of  Agriculture,  Washington. 
DC  20250,  telephone  number  (202)  720- 
0530. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Credit  Reform  Act  of  1990 
("Credit  Reform")  (2  U.S.C.  661a.  et 
seq.)  implemented  a  system  to  reform 
the  budgetary  accounting  and 
management  of  Federal  credit  programs. 
Bank  loans  approved  on  or  after  October 
1, 1991,  are  accounted  for  in  a  different 
manner  than  Bank  loans  approved  prior 
to  fiscal  year  1992.  As  a  resuU,  the  Bank 
must  calculate  two  costs  of  money  rates: 
(1)  The  cost  of  money  rate  for  advances 
made  from  the  liquidating  account 
(advances  made  during  fiscal  year  1994 
on  loans  approved  prior  to  fiscal  year 
1992)  and  (2)  the  cost  of  money  rate  for 


advances  made  during  fiscal  year  1994 
on  loans  approved  on  or  after  Octobw 
1, 1991  (otherwise  referred  io  as  loans 
from  the  financing  account). 

The  cost  of  money  rate  methodology 
is  the  same  for  both  accounts.  It 
develops  a  weighted  average  rate  for  the 
Bank's  cost  of  money  considering  total 
fiscal  year  loan  advances;  the  excess  of 
fiscal  year  loan  advances  over  amounts 
received  in  the  fiscal  year  from  the 
issuances  of  Class  A,  B,  and  C  stocks, 
debentures  and  other  obligations;  and 
the  costs  to  the  Bank  of  obtaining  funds 
from  these  sources. 

Sources  and  Costs  of  Funds — 
Liquidating  Account 

During  fiscal  year  1994,  the  Bank  was 
authorized  to  pay  the  following 
dividends:  The  dividend  on  Qass  A 
stock  wa.s  2.00%  ds  established  in 
amended  section  406(c)  of  the  Rural 
Electrification  Act;  no  dividends  were 
payable  on  Class  B  stock  as  specified  in 
7  CFR  1610.10(c):  and  the  dividend  on 
Class  C  stock  was  established  by  the 
Bank  at  7.5%. 

hi  accordance  with  Section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  1994.  Total 
advances  for  the  purchase  of  Class  B 
stock  and  cash  purchases  for  Class  B 
stock  were  $2,110,537.  Rescissions  of 
loan  fiinds  advanced  for  Qass  B  stot.k 
amounted  to  $1,679,067.  Thus,  the 
amount  received  by  the  Bank  from  the 
issuance  of  Class  B  stock,  per  7  CFR 
1610.10(c).  was  $431,470  ($2,1 10,537- 
1.679,067).  The  total  amount  received 
by  the  Bank  in  fiscal  year  1994  from  the 
issuance  of  Class  C  stock  was  $16,590. 

The  Bank  did  not  issue  debentures  or 
any  other  obligations  related  to  the 
liquidating  account  in  fiscal  year  1994. 
Consequently,  no  cost  was  incurred 
related  to  the  issuance  of  debentures 
subject  to  7  U.S.C.  948(b)(3)(D). 

The  e-xcess  of  fiscal  year  1994  loan 
advances  from  the  liquidating  account 
over  amounts  received  6vm  issuances  of 
stocks,  debentures,  and  other 
obligations  amounted  to  $54,082,837. 
The  cost  associated  with  this  excess  is 
the  historical  cost  of  money  rate  as 
defined  in  7  U.S.C.  §  948(b)(3)(D)(v). 
The  calculation  of  the  Bank's  historical 
cost  of  money  rate  for  advances  from  the 
liquidating  account  is  provided  in  Table 
2a.  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c).  The  cost  for  money 
rates  for  fiscal  years  1974  through  1987 
are  defined  in  section  408(b)  of  the  RE 
Act,  as  amended  by  Pub.  L.  100-203. 
and  are  listed  in  7  CFR  1610.1(Kc)  and 
Table  2a  herein. 
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Sources  and  Costs  of  Funds— Financing 
Account 

During  fiscal  year  1994.  the  Bank  was 
authorized  to  pay  the  following 
dividends:  The  dividend  on  Class  A 
stock  was  2.00%  as  established  in 
amended  section  406(c)  of  the  Rural 
El^.trification  Act:  on  dividends  were 
payable  on  Class  B  stock  as  specified  in 
7  CFR  1610.10(c);  and  the  dividend  on 
Cla.ss  C  stock  was  established  by  the 
Bank  at  7.5%. 

In  accordance  with  Section  406(a)  of 
the  RE  Act.  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  1994.  Total 
advances  for  the  purchase  of  Class  B 
stock  and  cash  purchases  for  Class  B 


stock  were  $2,714,191.  Since  there  were 
no  resci.<isions  of  loan  funds  advanced 
for  Class  B  stock,  the  amount  received 
by  the  Bank  from  the  issuance  of  Class 
B  stock,  per  7  CFR  1610.10(c),  was 
$2,714,191.  No  amounts  were  received 
in  fiscal  year  1994  from  the  issuance  of 
Class  C  stock  associated  with  the 
financing  account. 

During  fiscal  year  1994.  issuances  of 
debentures  or  any  other  obligations 
related  to  the  financing  account  were 
$17,346,446  at  an  interest  rate  of  6.65% 
and  $34,478,473  at  an  interest  rate  of 
6.77%. 

The  excess  of  fiscal  year  1994  loan 
advances  from  the  financing  account 


over  amounts  received  from  issuances  of 
stocks,  debentures,  and  other 
obligations  amounted  to  $2,299,792. 
The  cost  associated  with  this  excess  is 
the  historical  cost  of  rtioney  rate  as 
defined  in  7  U.S.C.  948(b)(3)(D)(V).  The 
calculation  of  the  Bank's  historical  cost 
of  money  rate  for  advances  from  the 
financing  account  is  provided  in  Table 
2b.  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c). 

Dated:  October  31, 1994. 
Wally  B.  Bejrer. 

Governor.  Rural  Telephotte  Bank. 


Table  1a.— Liquidating  Account  Rural  Telephone  Bank  Cost  of  Money  Rate 


Source  o(  t>w*  funds 


FY  1994  Issuence  o(  Class  A  Stock  . — 
FY  1904  Iseuence  o(  Class  8  Stock  . — 

FY  1904  Itsuenca  o(  Class  C  Stock 

FY  1904  Issuence  o*  Debentures  and  Otm  OMgalione . 
Excess  of  Total  Advances  Over  FY  1994  la 


Total  FY  1994  Advances 


Antount 


SO 

431,470 

16,590 

0 

54.082.837 


54.530.897 


Cost  rate  (per- 
cent) 


2.00 
0.00 
7.50 


6.20 


11 
P) 


Amount  x  cost 
rate 


SO 

0 

1,244 

0 

3.353.136 


V) 
(^ 


(Amount  x 

rate)/advances 

(percent) 


0.0000 
0.0000 
0.0023 
0.0000 
6.1491 


6.15 
5.00 


'  CatoMted  cost  o(  money  rale. 
''  Mvwnum  cost  me  eMowat)le. 


Table  ib.— Financing  Account  Rural  Telephone  Bank  Cost  of  Money  Rate 

Source  of  t>ank  funds 

• 

Amount 

Cost  rate  (per- 
cent) 

Amount  Kcost 
rate 

(Amount  X 

rate)/advances 

(percent) 

FYl004leauwtceo(CaassA8lock ^ —     .    ..«. 

FY  1994  lasumoe  o(  Ctan  8  Stock — 

cy  fCMM  issiianre  n4  Oass  C  ^tor*                                            .  

SO 

2.714,191 

0 

17.346.446 

34.478.473 
2.299.792 

2.00 
0.00 
7.50 
6.65 
6.77 
6.50 

SO 

0 

0 

1.153.539 

2.334.193 
149.486 

0.0000 
0.0000 
0.0000 

FY  1994  Issuance  of  Debentures  and  Other  Obltgations 

Eicess  of  Total  AdvarKes  Over  1994  Issuances ~... 

2.0295 
4.1067 
0.2630 

Total  FY  1994  Advances '. —        .. 

56.838,902 

(') 

D 

6.40 

. 

(^ 

F) 

5.00 

'  Celaifted  cost  of  money  rale. 
?  Minimum  cost  rate  allowable. 


Table  2a.— Rural  Telephone  Bank  Historcal  Cost  of  Money  Liquidating  Account 


(Advances  x  cost 

Fiscal  year 

Bank  cost  of 

Bank  loan  ad- 

Advances X  cost 

rate)/iotal  ad- 

money (percent) 

vances 

rate 

vances 

(percent) 

1074         -    

Si)1 

$111,022,574 

5,562.231 

0.254 

1075 .- 

5.B5 

130,663.197 

7.643.797 

0.349 

1078. - - 

S.33 

99.915.066 

6.325.473 

0243 

1077 „..     .^ .„„^„..._ 

"        5.00 

80.907.425 

4,045.371 

0.184 

1978 .            - 

5.87 

142.297.190 

8,352.845 

0.381 

1070           ,,,               ,,,..,.,.  ,.,„.„. 

5.93 
8.10 
9.46 
8.39 

130.540.067 
199.944.235 
148,599.372 
112,232.127 

7.741.026 
16.195.483 
14,057.601 

9.416,275 

0.353 

inn 

0.738 

laei 

0.641 

1902                      —  — - 

0.429 

1903         

6.99 
6.55 

03,402,836 
90.450,549 

6.528,858 
5,924.51 1 

0.298 

1004  ..._ —    - 

0^70 

1006 — ~ -...- 

S-00 

72,583,394 

3,629.170 

0.166 
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Table  2a.— Rural  Telephone  Bank  Historical  Cost  of  Money  Uquidating  Account— Continued 


^                       Fiscal  year" 

Bank  cost  of 
money  (percent) 

Bank  toan  ad- 
vances 

Advances  x  cost 
rate 

(Advances  X  cost 
rate)/totai  ad- 
vances 
(percent) 

1986 „ . 

1987 . 

5.00 
5.00 
5.00 
5.00 
5.00 
5.43 
6.14 
6.05 

71.852,383 

51.974,938 

119.488,367 

97,046,947 

107,694,991 

163.143,075 

84,940,822 

84,605,366 

3,592,619 
2,598,747 
5,974,418 
4,852,347 
5,384,750 
8,858.669 
5,215,366 
5,118,625 

0.164 
0.118 

1988 ...      . 

1909 „., 

1990.   

1001 . .„ 

1092 _„    „ 

0.272 
0.221 
0.246 
0.404 
0.238 
0.233 

1993........ „ 

Total  advances 

2,193.304.921 

(') 

6.20 

'  Cost  of  money  rate. 


Table  2b.— Rural  Telephone  Bank  Historical  Cost  of  Money  Financing  Account 


Fiscal  year 

Bank  cost  of 
money  (percent) 

Bank  toan  ad- 
vances 

Advances  x  cost 
rate 

(Adv»ices  X  cost 
rate)/total  ad- 
vances 
(percent) 

1992 .„„ 

7.38 
6.35 

S4,056,250 
23,839,200 

3299,351 
1,513,789 

1.073 
5.427 

1993 _ „ 

Total  advances _ „ , 

• 

27,895,450 

{') 

6.50 

*  Cost  of  money  rate. 
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BILUNG  CODE  34tO-1S-M 

Soil  Conservation  Service 

Dry  Hydrant  Installation/ 
Demonstration;  Resource 
Conservation  and  Development 
(RC&D)  Project;  Bonner  County,  10 

agency:  Soil  Conservation  Ser\'ice, 
Department  of  Agriculture. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATKM  CONTACT:  Paul 
H.  Calverley.  State  Conservationist,  Soil 
Conservation  Service,  3244  Elder  Street, 
Room  124,  Boise,  Idaho  83705, 
telephone  (208)  334^  '601. 
NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  P'olicy  Act 
of  1969;  the  Council  on  Environmental 
Quality  Guidelines  (40)  CFR  Part  650; 
the  Soil  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmeatal  impact  statement 
is  not  being  prepared  for  the  Dry 
Hydrant  Installation/Demonstration 
RC&D  Measure,  Bonner  County,  Idaho. 

The  Environmental  Assessment  of 
this  federally  assisted  action  indicates 
that  the  Measure  will  not  cause 
significant  local,  regional,  or  national 
impacts  on  the  environment.  As  a  result 
of  these  findings.  Paul  H.  Calverley, 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 


environmental  impact  statement  was 
not  needed  for  this  project. 

The  RC&D  Project  will  upgrade 
existing  fire-fighting  capabilities  for  the 
Sagle  Fire  District.  Five  dry  hydrants 
will  be  installed  to  increase  the  fire 
fighting  capabilities  by  decreasing  the 
'  distance  travelled  and  time  needed  to 
access  water  during  a  fire. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
for\varded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  H. 
Calverley.  The  FONSI  has  been  sent  to 
various  Federal.  State  and  local 
agencies,  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  address  stated  on  the  previous 
page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30  days 
af^er  the  date  of  this  publication  in  the 
Federal  Register. 

(Tliis  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.901 — Resource  Conservation  and 
Development — and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intei^ovemmental  consultation  with 
State  and  local  officials) 


Dated:  October  26, 1994. 
Rodney  M.  Alt, 
Acting  State  Conser\'ationist. 
|FR  Doc.  94-27343  Filed  11-3-94;  8:45  ami 

BILUNG  COOE  3410-16-M 


Spring  Valley  Picnic  Shelter;  Resource 
Conservation  and  Development 
(RC&D)  Project;  Latah  County,  ID 

AGENCY:  Soil  Conser\'ation  Service, 
United  States  Department  of 
Agriculture. 

ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

FOR  FURTHER  INFORMATION  COt«TACT: 
Paul  H.  Calverley,  State  Conservationist, 
Soil  Conservation  Service,  3244  Elder 
Street,  Room  124,  Boise,  Idaho,  83705, 
telephone  (208)  334-1601. 
NOTICE:  Pursuant  to  Section  102(2)(C)  of 
the  National  Environmental  Policy  Act 
of  1969,  the  Council  on  Environmental 
Quality  Guidelines  (40  CFR  Part  1500); 
and  the  Soil  Conservation  Service    * 
Guidelines  (7  CFR  Part  650);  the  Soil^ 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  Spring  Valley 
Picnic  Shelter  RC&D  Project,  Latah 
County,  Idaho. 

The  Environmental  Assessment  of 
this  federally  assisted  action  indicates 
that  the  project  will  not  cause 
significant  local,  regional,  or  national 
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impacts  on  the  wivironiiMnt  As  a  result 
of  these  findings.  Paul  H.  Calverley. 
State  Conservationist,  has  determined 
that  the  preparation  and  review  of  an 
enviroomental  impact  statement  was 
not  needed  ibr  this  project 

The  RClcD  Project  will  upgrade  an 
existing  picnic  area  writh  the  addition  of 
a  picnic  shelter  and  a  concrete  walkway 
for  better  handicap  access.  These 
measures  will  attract  people  away  from 
high  impact  areas  along  the  edge  of  the 
reservoir,  causing  less  soil  erosion  and 
reducing  conflict  %vith  other  users. 

This  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  The  basic  data 
developed  during  the  environmental 
assessment  are  on  file  and  may  be 
reviewed  by  contacting  Mr.  Paul  R 
Calverley.  The  FONSI  has  been  sent  to 
various  federal,  stale  and  local  agencies, 
and  interested  parties.  A  limited 
number  of  copies  of  the  FONSI  are 
available  to  fill  single  copy  requests  at 
the  address  stated  on  the  previous  page. 

No  administrative  action  on  the 
proposal  will  be  initiated  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  Lt  listed  in  the  Catakj((  of 
Federol  Domestic  Assistance  under  No. 
10.9U1 — Resource  Conservation  and 
Development  Program,  and  is  subject  to  the 
provisions  of  Executive  Order  12372  which 
requires  intorgovenunental  consultation  with 
Sute  and  Local  Officials) 

Dated:  Octobw  15. 1994. 
Paul  II.  Calwlqr. 
Slate  Conservationist. 

jFR  Doc  94-27342  Filed  11-3-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weattter  Service 
Modernization  and  Restructuring 

action:  Notice. 

SUMMARY:  The  Department  of  Commerce 
is  well  underway  toward  completing  the 
largest  modernization  and  restructuring 
of  the  National  Weather  Service  in 
histpry.  This  will  result  in  substantial 
improvements  to  weather  services 
provided  nationwide.  The  Department 
of  Commerce  requests  comments  on 
service  areas  where  it  is  believed  that 
current  weather  services  may  be 
degraded  as  existing  radars  are 
decommissioned  or  as  field  offices  are 
closed,  consolidated,  automated  or 
relocated  during  the  modernization  of 
the  Weather  Service. 


DATES:  Commeots  are  due  by  January  3. 
1995. 

A00AC8SCS:  Julie  Scanlon.  National 
Weather  Service.  1325  East- West 
Highway  #9372.  Silver  Spring. 
Maryland  20910. 

FOR  FURTXft  NTOmiATlON  CONTACT: 
)ulie  Scanlon  at  301-713-1413  or  Nick 
Scheller  at  301-713-0454. 
SURPUEMefTARV  MTORMATION:  In  this 
notice,  including  the  Study  Guidelines 
in  Appendix  1.  the  following  terms  and 
acron\'ms  have  the  meaning  indicated: 

Field  office  means  any  National 
Weather  Service  Office  or  National 
Weather  Ser\ice  Forecast  Office. 

MTC  means  the  Modernization 
Transition  Committee  established  by 
Section  707  of  the  Act. 

NEXRAD  means  the  Next  Generation 
Radar  also  referred  to  as  the  WSR-68D 
radar. 

NIP  means  the  National 
Implementation  Plan  for  the 
modernization  of  the  Weather  Service 
required  by  Section  703  of  the  Act. 

NRC  means  the  National  Research 
Council  of  the  National  Academy  of 
Sciences. 

NWS  means  the  National  Weather 
Service. 

Secretary  means  the  Secretary  of 
Commerce  and,  ivith  respect  to  a 
function  under  the  Act,  an  officer  or 
employee  of  the  Department  of 
Commerce  authorizied  to  perfonn  the 
function. 

Sen'ice  Area  means  the  geographical 
area  for  which  an  existing  field  ofHce 
provides  weather  services  or  conducts 
obser\'ations. 

Weather  sen'ice  means  a  service  or 
product  provided  to  a  service  area  by  a 
field  office. 

WSMA  or  Act  means  the  Weather 
Service  Modernization  Act  (Pub.  L  102- 
567.  15  U.S.C  313n.) 

Pursuant  to  the  WSMA.  the  Secretary 
has  established  procedures  to  ensure 
that  the  modernization  of  the  Weather 
Service  will  not  result  in  degradation  of 
weather  services  currently  provided. 
See  15  CF.R.  part  946  (58  FR  18317;  59 
FR9921). 

To  strengthen  pubUc  confidence  in 
these  procedures,  without  imnecessarily 
delaying  the  modernization  process,  the 
Department  of  Commerce  has  adopted 
and  will  apply  the  Study  Guidelines  of 
Appendix  1.  These  guidelines  expand 
the  opportunity  for  public  participation 
in  the  modernization  process  as 
provided  in  these  guidelines.  The 
Secretary  has  also  contracted  with  the 
NRC  to  develop  additional  independent 
scientific  criteria  to  identify  where 
weather  services  could  be  degraded  as 
existing  radars  are  decommiMioned. 


The  Secretary  mil  apply  these 
additional  criteria  as  well  as  other 
criteria  previously  recommended  by  the 
NRC  to  ensure  that  services  will  not  be 
degraded  as  radars  are  decommissioned 
or  as  field  offices  are  closed, 
consolidated,  relocated  or  automated. 

The  Department  of  Commerce 
requests  comments  where  commentors 
believe  that  ciurent  weather  services 
may  be  degraded  as  existing  radars  are 
decommissioned  or  as  field  offices  are 
closed,  consolidated,  automated  or 
relocated. 

Commentors  are  requested  to  state  the 
basis  for  their  belief  as  fully  as  possible, 
and  include  a  description  of  local 
weather  characteristics  (including 
unique  weather  phenomena)  bihI 
weather  related  concerns  which  involve 
a  substantial  threat  to  public  safety 
which  they  believe  affect  the  weather 
services  provided. 

Comments  received  prior  to  the 
deadline  will  be  forwarded  promptly  to 
the  NRC.  The  full  procedures  the 
Secretary  will  follow  regarding 
reviewing  the  adequacy  of  the  nation's 
overall  NEXRAD  coverage,  to  ensure  a 
solid  scientific  and  technical  basis  for 
the  decision  making  process,  and  to 
assure  meaningful  participation  by  the 
public  are  set  forth  in  the  Study 
Guidelines  in  Appendix  1. 

Dated:  October  31, 1994. 
D.  fames  Balcer. 

Undersecretary  for  Oceans  and  Atmosphere. 

Appendix  1 — Study  Guidelines 

Section  1: 

(a)  Modernization  of  the  NWS  is  essential 
to  public  safety  and  should  proceed  without 
unnecessary  delay. 

(b)  The  WSMA  establishes  procedures  that 
assure  that  the  modernization  of  the  NWS 
will  not  result  in  the  degradation  of  weather 
8er\'ices  currently  provided  to  the  public  but 
these  procedures  do  not  provide  for  the 
independent  review  of  decisions  until  shortly 
after  the  actual  event;  and 

(c)  It  is  appropriate  to  review  the  adequacy 
of  the  nation's  6verall  NEXRAD  coverage,  to 
ensure  a  solid  scientific  and  technical  basis 
for  the  decision  making  process,  and  to 
assure  meaningful  participation  by  the 
public. 

Section  2: 

The  purposes  of  this  document  are  to 
provide  the  fullest  opportunity  for  public 
participation  in  the  modernization  process 
without  unduly  delaying  this  process;  and  to 
ensure,  through  the  application  of 
independent  scientific  criteria  that  weather 
services  provided  in  each  service  area  will 
not  be  degraded  as  obsolete  radars  are 
decommissioned  or  as  field  offices  are 
closed,  consolidated,  relocated  or  automated. 

Section  3: 

The  definitions  contained  in  section  702  of 
the  WSMA  shall  apply  to  the  terms  in  this 


docummt.  In  addition,  the  term  "area  of 
concern"  means  a  lervtca  area  identified  in 
a  timeiv  public  comment  in  respoose  to  the 
Federal  Magirtir  notJke  requirBO  by  section  4 
of  this  document. 

Section  4: 

Within  30  days  the  Secretary  shall  publish 
a  notice  in  the  Federal  lagister  requesting 
comments  on  service  areas  whets  it  is 
believed  that  current  weather  services  may  be 
degraded  as  existing  radars  are 
decommissioned  or  as  field  ofBces  are 
closed,  consolidated,  automated  or  relocated. 
The  notice  shall  allow  60  days  for  the 
submis.sion  of  comments.  Persons  submitting 
comments  shall  state  the  basis  for  their  belief 
as  fully  as  possible,  and  shall  indude  a 
description  of  local  weather  characteristics 
(including  unique  weather  phenomena)  and 
weatlier  related  concerns  which  involve  a 
substantial  threat  to  public  safety  which  they 
believe  affect  the  weatiier  services  provided 
in  areas  of  concern.  All  comntents  received 
by  the  Secretary  shall  be  provided  promptly 
to  the  NRC. 

Section  5: 

(a)  Within  30  days  the  Secretary  shall 
contract  with  the  NRC,  or  amend  an  existing 
contract  as  necessary,  to  conduct  an 
independent  scientific  assessment  of 
proposed  NEXRAD  radar  coverage  and 
consolidation  of  Field  Offices  in  terms  of  "no 
degradation  of  services"  and  to  establish 
criteria  iot  identifying  service  areas  where 
the  decommissioning  of  existing  radars  could 
degrade  service  to  affected  users. 

(b)  Within  180  days,  but  not  earlier  than  60 
days  after  the  close  of  the  comment  period 
provided  in  the  Federal  Register  notice  of 
section  4,  the  NRC  shall  furnish  to  the 
Secretary  the  assessment  and  criteria 
required  by  subsection  (a)  together  with 
recommendations  regarding  the  need  and 
timing  for  any  future  independent  studies  by 
the  NRC 

Sectioa  6: 

(a)  After  receipt  of  the  NRC  report,  the 
Secretary  shall  apply  the  NRC  criteria  and 
other  applicable  criteria  previously  approved 
by  the  NRC  pursuant  to  the  WSMA  to  areas 
of  concerns  and,  taking  into  account  the 
comments  received  in  response  to  the 
Federal  Rigister  notice  of  section  4.  identify 
those  where  he/she  believes  that  actions  to 
decommission  a  radar  or  to  close, 
consolidate,  relocate,  automate  a  field  office 
noted  in  the  current  version  of  the  NIP  are 
not  likely  to  satisfy  the  requirements  of  the 
WSMA.  The  Secretary  shall  report  the  results 
of  his/her  review  to  the  Committee  on 
Commerce,  Science,  and  Transportation  of 
the  Senate  and  the  Committee  on  Science, 
Space  and  Technology  of  the  House  of 
Representatives.  If  the  Secretary  befieves  that 
additional  radais  are  needed  to  satisfy  the 
requirements  of  the  WSMA.  he/she  shall  also 
identify  the  number  and  location  of  the 
radars  needed. 

(b)  Submission  of  a  report  under  this 
section  shall  not  relieve  the  Secretary  firom 
the  requirement  of  section  706(b)  of  the 
WSMA  to  certify  no  degradation  of  service 
when  she/he  restructures  •  field  office.  If  the 
field  office  is  focaled  in  an  area  of  concern, 


the  Searetaiy  shall  provide  all  comments 
relating  to  that  area  of  coacem  received 
pursuant  to  sectfon  4  of  the  MTC  (luring  the 
certificatfoB  process. 

Sectioa?: 

(a)  The  Secretary  shall  not  dose, 
consolidate,  relocste,  or  automate  any  field 
office  or  decommission  any  NWS  radar  until 
the  public  has  had  an  opportunity  to  identify 
areas  of  concern. 

(b)  Regardless  of  the  contents  of  the  most 
recent  NIP,  the  Secretary  shall  not 
decommission  a  radar  or  close,  consolidate, 
automate  or  relocate  a  field  office  in  an  area 
of  concern  unless — 

(1)  The  Secretary  has  reported  to  the 
Congress  as  provided  in  section  6  that  he/she 
believes  that  the  action  contemplated  would 
not  result  in  a  degradation  of  service;  and 

(2)  30  days  have  expired  bom  the  date  the 
report  was  submitted  to  Congress. 

(PR  Doc.  94-27364  Filed  11-3-94;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions 

AGENCY:  Committee  for  Pun±ase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACnON:  Additions  to  the  Procurement 
List. 


summary:  This  action  adds  to  the 
Procurement  List  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  5, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  N4F0RMATI0N  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPtEMCNTARY  INFORIIATION:  On  August 
5, 12  and  September  16, 1994,  the 
Committee  for  Purchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notices  (59  F.R.  40010,  41434 
and  47615)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C  46-48c  and  41  CFR  51- 
2.4. 


I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fectors  considered  for  this 
certification  were: 

1.  The  action  will  not  resuh  in  any 
additional  reporting.  rec(»dkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  service  to  the 
Government 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. " 

3.  The  action  will  resuh  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.&C  46-4«c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  service  are  hereby 
added  to  the  Procurement  List: 

Cemmodities 

Kit,  I^ver,  Door  Knob  Conx-ersion 

5340-00-NIB-0003  thru  -0058 
(Brushed  Ahmiinum,  Polished  Chrome, 
Brass.  Polished  Brass,  Antique  Brass,  Setin 
Bronze,  Oil  Rubbed  Bronze,  Black) 
Paper,  Copying.  Xerographic 

7530-01-200-2203 

753(M)l-085-5225 

7530-01-200-2204 

7530-01-146-3361 

7530-01-148-1766 

7530-01-156-4689 

7530-01-147-6812 

7530-01-150-0334 

7530-01-147-6811 

7530-01-200-2207 

7530-01-200-2206 
Box.  Shipping 

81 15-0O-1 17-9529 

8115-00-598-5807 
Service,  Janitorial/Custodial.  Social  Security 
Administration  Building,  50  North  Third 
Street,  Chamberstmrg,  Pennsylvania 

This  action  does  not  afiect  current 
contracts  awarded  prior  to  the  effective  date 
of  this  addition  or  options  exercised  under 
those  contracts. 

Beverly  L.  MiUuBan, 

Executive  Director. 

[FR  Doc  94-27406  Filed  11-3-94;  8:45  am] 
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Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 
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SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

COMMENTS  MUST  Bf  RECCIVEO  ON  OR 
before:  December  5, 1994. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3461. 

FOR  FURTHER  MFORMATXM  CONTACT: 

Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  f>ossible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  services  listed  below  ht>m 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabihties. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordlceeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

4.  There  are  no  known  regulator)' 
alternatives  which  would  accomplish 
the  objectives  of  the  )avits- Wagner- 
ODay  Act  (41  U.S.C  46-48c)  in 
connection  with  the  ser\'ices  proposed 
for  addition  to  the  Procurement  List. 

Comments  on  this  certiflcation  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certiHcation 
on  which  they  are  providing  additional 
information. 

The  following  services  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Administrative  Services.  Corps  of  Engineers. 
U.S.  Army  Engineer  District.  Louisville. 
Kentucky.  NPA:  Custom  Manufacturing 
Services,  Inc..  Louisville.  Kentucky 


lanitorial/Custodial.  United  States  Mint. 
Denver.  Colorado.  NPA:  Platte  River 
Industries.  Inc..  Denver.  Colorado 

lanitofial/Castodial.  Naval  Ordnance  Center. 
Pacific  Division,  Detachment  Port 
Hadlock,  Port  Hadiock.  Washington. 
NPA:  Skookiun  Educational  Pn^rams. 
Port  Townsend,  Washington 

Beverly  L.  Milkman, 

Executh-B  Director. 

(FR  Doc.  94-27407  Filed  11-3-04;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Proposed  Information  Collection 
Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Director, 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  5, 1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Ofiice  of 
Information  and  Regulatory  Affairs. 
Attention:  Dan  Chenok:  D^k  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  room  3208,  Newc^ecutive 
Office  Building.  Washington,  EX:  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Mar>'land 
Avenue  SW..  room  5624,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPI.EMENTARY  INFORMATION:  Section 
3517  of  the  Papenvork  Reduction  Act  of 
1980  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  tnat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 


with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested. 
e.g.,  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public:  (5) 
Reporting  burden:  and/or  (6) 
Recordkeeping  burden:  and  (7)  Abstract. 
OMB  invites  public  comment  at  the 
address  speciBed  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  October  31, 1994. 
IngridKoib, 

Acting  Director.  Information  Resources 
Management  Service. 

Office  of  Special  Education  and 
Rehabilitative  S«vices 

Type  ofRe\iew:  Reinstatement. 

Title:  Indicators  and  Data  Requirements 
for  Projects  with  Industry-Grants. 

Frequency:  Annually. 

Affected  Public:  State  or  local . 
governments:  businesses  or  other  for- 
profit;  non-profit  institutions:  small 
businesses  or  organizations. 

Reporting  Burden: 
Responses:  126 
Burden  Hours:  2.520 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract;  Program  compliance 
indicators  were  developed  in 
response  to  requirements  contained  in 
the  1986  Amendments  to  the 
Rehabilitation  Act.  The  Department 
will  use  these  indicators  to  determine 
if  Projects  With  Industry  grants  will 
be  continued. 

IFR  Doc.  94-27396  Filed  11-3-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Financial  Assistance  Award:  Carlsbad 
Departmont  of  Development 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Intent  to  Award  a 
Grant  Based  Upon  Acceptance  of  an 
Unsolicited  Application. 

SUMMARY:  The  U.S.  Department  of 
Energy.  Albuquerque  Operations  Office 
through  the  Carlsbad  Area  Office, 
pursuant  to  DOE  Financial  Assistance      j 
Rules  10  CFR  600.14(F)  announces  its 
intent  to  award  a  grant  to  the  Carlsbad      j 


UMI 


Department  of  Development.  The 
purpose  of  the  grant  is  to  analyze  and 
define  training  needs  for  DOE 
Environmental  Management  Staff  in 
conjunction  with  the  needs  of  the 
community  in  southeastern  New 
Mexico. 

SUPPLEMENTARY  INFORMATION:  The 
Carlsbad  Department  of  Development 
(IX)D)  will  lead  a  coalition  of  regional 
stakeholders  and  resource  centers  to 
evaluate  and  define  the  human 
resources  and  training  needs  of  the 
De{>artment  of  Energy,  other  federal 
agencies,  and  the  private  sector  in 
southeast  New  Mexico.  The  DOD  will 
develop  viable  training  plans  which  will 
address  DOE's  regional  training  needs  as 
well  as  other  federal  agencies  and  the 
private  sector.  The  training  plans  will 
also  address  job  retraining,  technology 
transfer/commercialization,  and 
regional  economic  development.  The 
DOD  will  use  business  planning  and 
market  assessments  of  needs  and 
capabilities. 

The  unsolicited  application  for 
support  of  this  activity  has  been 
accepted  by  DOE  because  of  what  was 
deemed  to  be  the  project's  overall  merit. 
DOE  will  benefit  by  having  its  training 
requirements  identified  and  integrated 
with  available  regional  resources.  This 
activity  will  cause  the  community  to 
properly  research  and  plan  for  future 
business  opportunities,  and  to  diversify 
the  existing  economic  base  in 
preparation  of  completion  of  Waste 
Isolation  Plant  operations. 

The  project  period  for  the  award  is 
nine  months,  expected  to  begin  15  days 
after  publication  to  allow  for  public 
comment.  DOE  plans  to  fund  the  project 
in  the  amount  of  $300,000.      ' 
l)OR  FURTHER  MFORMATION  CONTACT: 
IDennis  Hurtt,  U.S.  Department  of 
Energy,  Carlsbad  Area  Office,  P.O.  Box 
3090,  Carisbad,  New  Mexico  88221. 
505/234-7327. 
Richard  A.  Marquez, 

Assistant  Manager,  Office  of  Management  and 
Administration.  Albuquerque  Operations 
Office. 

(FR  Doc.  94-27408  Filed  11-3-94;  8:45  am) 
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Advisory  Committee  on  Human 
Radiation  Experiments 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L  No.  92-463. 86  Stat.  770),  notice  is 
hereby  given  of  a  meeting  of  the 
Advisory  Committee  on  Human 
Radiation  Experiments. 


DATES:  Novraiber  21, 1994.  9K)0  ajn.- 
5:30  p.m. 

ADDRESSES:  WestCoast  Ridpath  HoteL 
West  515  Sprague,  Spokane.  WA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Klaidman,  The  Advisory 
Committee  on  Human  Radiation 
"Experiments,  1726  M  Street,  NW,  Suite 
600,  Washington.  DC  20036.  Telephone: 
(202)  254-9795  Fax:  (202)  254-9828. 
SUPPt^MENTARY  INFORMATION:  Purpose  of 
the  Committee:  The  Advisory 
Conmiittee  on  Human  Radiation 
Experiments  was  established  by  the 
President,  Executive  Order  No.  12891, 
January  15, 1994,  to  provide  advice  and 
recommendations  on  the  ethical  and 
scientific  standards  applicable  to  human 
radiation  experiments  carried  out  or 
sponsored  by  the  United  States 
Government.  The  Advisory  Committee 
on  Human  Radiation  Experiments 
reports  to  the  Human  Radiation 
hiteragency  Working  Group,  the 
members  of  which  include  the  Secretary 
of  Energy,  the  Secretary  of  Defense,  the 
Secretary  of  Health  and  Human 
Services,  the  Secretary  of  Veterans 
Affairs,  the  Attorney  General,  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration, 
the  Director  of  Central  Intelligence,  and 
the  Director  of  the  Office  of 
Management  and  Budget. 

Tentative  Agenda 

Monday,  November  21 

9:00  a.m.  Call  to  Order  and  Opening 

Remarks 
9:15  a.m.  Public  Comment 
12:30  p.m.  Lunch 

1:30  p.m.  Public  Comment  (continues) 
5:30  p.m.  Meeting  Adjourned 

A  final  agenda  will  be  available  at  the 
meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  chairperson  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Any  member  of  the 
public  who  wishes  to  file  a  written 
statement  with  the  Advisory  Committee 
will  be  permitted  to  do  so,  either  before 
or  after  the  meeting.  Members  of  the 
public  who  wish  to  make  an  oral 
statement  should  contact  Kristin  Crotty 
of  the  Advisory  Committee  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  at 
least  five  business  days  prior  to  the 
meeting  and  reasonable  provisions  will 
be  made  to  include  the  presentation  on 
the  agenda. 

Transcript:  Available  for  public 
review  and  copying  at  the  office  of  the 
Advisory  Committee  at  the  address 
listed  above  between  9  a.m.  and  4  p.m.. 


Monday  through  Friday,  except  Federal 

holidays. 

Rachel  M.  Samuel, 

Actii}g  Advisory  Committee  Management 
Officer. 

IFR  Doc  94-27410  Filed  11-3-94;  8:45  ami 
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Energy  Information  Administratton 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
artd  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 
ACTION:  Notice  of  request  submitted  for 
review  by  the  Office  of  Management  and 
Budget. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  coilection(s]  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  (Pub.  L  No. 
96-511,  44  U.S.C  3501  etseq.).  The 
listing  does  not  include  collections  of 
information  contained  in  new  or  revised 
regulations  which  are  to  be  submitted 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  The  sponsor  of  the 
collection  (the  DOE  com(>onent  or 
Federal  Energy  Regulatory  Commission 
(FERC));  (2)  Collection  number(s);  (3) 
Current  OMB  docket  number  (if 
applicable);  (4)  Collection  title;  (5)  Tyjie 
of  request,  e.g.,  new,  revision,  extension, 
or  reinstatement;  (6)  Frequency  of 
collection;  (7)  Response  obligation,  i.e., 
mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefit:  (8)  Affected 
public;  (9)  An  estimate  of  the  number  of 
respondents  per  report  period;  (10)  An 
estimate  of  the  number  of  responses  per 
respondent  annually;  (11)  An  estimate 
of  the  average  hours  per  response;  (12) 
The  estimated  total  annual  respondent 
burden;  and  (13)  A  brief  abstract 
describing  the  proposed  collection  and 
the  respondents. 

DATES:  Comments  must  be  filed  by 
December  5, 1994.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also. 

E lease  notify  the  EIA  contact  listed 
Blow.) 
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AOORCSSes:  Addrms  comments  to  the 
E)epartment  of  Energy  Desk  OfTicer, 
Office  of  Information  and  Regulatory 
Aflairt,  Office  of  Management  and 
Budget.  726  laclcson  Place  NW. 
Washington.  DC  20503.  (Comments 
should  also  be  addressed  to  the  Office 
of  Statistical  Standards  at  the  address 
below.) 

FOR  FUfTTHER  INFORMATK)N:  Requests  for 
additional  information  or  copies  of  the 
forms  and  instructions  should  be 
directed  to  Norma  White.  Office  of 
Statistical  Standards.  (EI-73).  Forrestal 
Building.  U.S.  Department  of  Energy, 
Washington.  D.C.  20585.  Ms.  White  may 
be  telephoned  at  (202)  254-5327. 

SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  Fed«nl  Eneigy  Regulatoiy  Commission 

2.  FERC-SIS 

3.  1902-0079 

4  HydropowOT  License— Dsdarstion  of 
Intentioo 

5.  Extension 

6.  On  occasion 

7.  Mandatory 

8.  Individuals  or  households:  State  or  local 

governments;  Businesses  or  other  for- 
profit:  Federal  agencies  or  employees: 
h)on-profit  institutions:  Small  businesses 
or  organizations 

9.  4  respondents 

10.  1  response 

1 1.  80  hours  per  resfKtnsc 

12.  320  hours 

13.  To  carry  out  requirements  of  Part  1, 

Section  23(b)(1)  of  the  Federal  Power  Act 
(Act),  a  Declaration  of  Intention  is  to  be 
filed  t>y  a  prospective  developer  to 
construct,  operate,  or  maintain  a 
hydroelectric  project.  (Commission  must 
investigate  and  determine  if  proiect  is 
suhi«>ct  to  Commission's  jurisdiction. 
Statutory  Authority:  Soc.  2(a)  of  the 
I'aperworli  Reduction  Act  of  1980  (Pub.  L 
No.  96-S1 1).  which  amended  Chapter  3S  of 
Title  44  United  SUtea  Code  (Soo  44  U.S.C 
$3S0ti(a)and(cXl)). 

Issued  in  Washington.  D.C.  October  31. 
1994 

Yv*MMM.BialMip. 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 

IFR  Doc  »4-274t  1  Filed  1 1-3-04: 8:45  am) 


Form  EIA-1605.  Voluntary  Reporting  of 
Greenhouse  Gases 

AGENCY:  Energy  Information 
Administration. 

ACTION:  Notice  of  proposed  new  Form 
ElA-1605.  "Voluntary  fleporting  of 
Greenhouse  Coses."  and  its  short 
version.  Form  EIA-160SEZ.  "Short 
Form  for  Voluntary  Reporting  of 


Greenhouse  Gases."  and  Solicitation  of 
Comments. 

SUMMARY:  The  Energy  Information 
Administration  (EIA).  as  part  of  its. 
continuing  effort  to  reduce  paperworli 
and  respondent  burden  (required  by  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  No.  96-511.  44  U.S.C  3501 
et  seq.),  conducts  a  presurvey 
consultation  program  to  provide  the 
general  public  and  other  Federal 
agencies  with  an  opportunity  to 
comment  on  proposed  reporting  forms. 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  is 
minimized,  reporting  forms  are  clearly 
understood,  and  the  effect  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently.  EIA  is  soliciting  comments 
concerning  the  proposed  Form  EIA- 
1605.  "Voluntary  Reporting  of 
Greenhouse  Gases"  and  its  short  version 
Form  EIA-1605EZ.  "Short  Form  for 
Voluntary  Reporting  of  Greenhouse 
Gases." 

DATES:  Written  comments  should  be 
received  by  December  5. 1994.  EIA  will 
endeavor  to  consider  any  comments 
submitted  after  this  deadline  to  the 
extent  possible  prior  to  submission  of 
the  forms  and  instructions  to  the  Office 
of  Management  and  Budget  for 
clearance. 

ADDRESSES:  Send  comments  to  Mr. 
Arthur  Rypinski.  Creenhou.se  Gases 
Voluntary  Reporting  Program.  Office  of 
Integrated  Analysis  and  Forecasting. 
Energy  Information  Administration,  EI- 
81.  U.S.  Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington.  D.C.  20585.  or  via  e-mail 
(internet)  to  infoghg@eia.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  draft  form  and  instructions 
have  been  sent  to  all  those  parties  who 
commented  on  the  Department  of 
Energy's  DRAFT— Voluntary  Reporting 
of  Greenhouse  Gases  under  Section 
1605(b)  of  the  Energy  Policy  Act  of 
1992:  General  Guidelines  and 
Supporting  Documents.  In  addition, 
copies  will  be  provided  to  the 
administrative  heads  of  the  "Green" 
programs  (voluntary  emission  reduction 
programs)  sponsoreid  by  the  Department 
of  Energy  and  the  Environmental 
Protection  Agency.  To  determine  If  you 
will  be  receiving  a  copy  or  to  request  a 
copy  of  the  proptosed  form  and 
instructions,  pieeae  call  1-800-308- 
1898.  You  may  also  send  your  request 
via  fax  to  1-800-542-1956.  or  via 
internet  to:  infoghgOeia.gov. 

SUPPLEMENTARY  MFORMATION: 
I.  Background 


U.  Current  Actiooa 

III.  Request  far  Comments 

L  Background 

In  order  to  fulfill  its  responsibilities 
under  the  Federal  Energy 
Administration  Ad  of  1974  (Public  Law 
No.  93-275)  and  the  Department  of 
Energy  Organization  Act  (Public  Law 
No.  95-91).  EIA  is  obliged  to  carry  out 
a  central,  comprehensive,  and  unified 
energy  data  and  information  prognmi. 
As  part  of  this  pro-am,  EIA  collects, 
evaluates,  assembles,  analyzes,  and 
disseminates  data  and  information 
related  to  energy. 

Legislative  authority 

The  legislative  authority  for  this 
voluntary  program  is  section  1605(b)  of 
the  Energy  Policy  Act  of  1992  (Public 
Law  92-486)  which  states: 

(b)  VOLUNTARY  REPORTING— 

(1)  ISSUANCE  OF  GUIDELINES.  Not  ■ 
later  than  18  months  after  the  date  of  the 
enactment  of  this  Act.  the  Secretary 
shall,  after  opportunity  for  public 
comment,  issue  guidelines  for  the 
volimtary  collection  and  reporting  of 
information  on  sources  of  greenhouse 
gases.  Such  guidelines  shall  establish 
procedures  for  the  accurate  voluntary 
reporting  of  information  on — 

(A)  greenhouse  gas  emissions — 
(i)  for  the  baseline  period  of  1987 

through  1990:  and 

(ii)Tor  subsequent  calendar  years  on 
an  annual  basis; 

(B)  annual  reductions  of  greenhouse 
gas  emissions  and  carbon  fixation 
achieved  through  any  measures, 
including  fuel  switching,  forest 
management  practices,  tree  planting, 
use  of  renewable  energy,  manufacture  or 
use  of  vehicles  with  reduced  greenhouse 
gas  emissions,  appliance  efficiency. 
methane  recovery,  cogeneration, 
chlorofluorocarbon  capture  and 
replacement,  and  power  plant  heat  rate 
improvement: 

(C)  reductions  in  greenhouse  gas 
emissions  achieved  as  a  result  of-^ 

(i)  voluntary  reductions; 
(ii)  plant  or  facility  closings;  and 
(iii)  State  or  Federal  requirements: 
and 

(D)  an  aggregate  calculation  of 
greenhouse  gas  emissions  by  each 
reporting  entity. 

Such  guidelines  shall  also  establish 
procedures  for  taking  into  account  the 
differential  radiative  activity  and 
atmospheric  lifetimes  of  each 
greenhouse  gas. 

(2)  REPORTING  PROCEDURES  The 
Administrator  of  the  Enei^  Information 
Administration  shall  develop  forms  for 
voluntary  reporting  under  the 
guidelines  established  under  paragraph 


(1),  and  shall  make  such  forms  available 
to  entities  wishing  to  report  such 
information.  Persons  rep>orting  under 
this  subsection  shall  certify  the  accuracy 
of  the  information  reported. 

(3)  CONFIDENTIALITY.  Trade  secret 
and  commercial  or  financial  information 
that  is  privileged  or  confidential  shall  be 
protected  as  provided  in  section  552 
(b)(4)  of  title  5.  United  States  Code. 

(4)  ESTABLISHMENT  OF 
DATABASE.  Not  later  than  18  months 
after  the  date  of  the  enactment  of  this 
Act,  the  Secretary  through  the 
Administrator  of  the  Energy  Information 
Administration  shall  establish  a 
database  comprised  of  information 
voluntarily  reported  under  this 
subsection.  Such  information  may  be 
used  by  the  reporting  entity  to 
demonstrate  achieved  reductions  of 
greenhouse  gases. 

n.  Current  Actions 

Form  EIA-1605  and  its  shorter 
version  Form  EIA-1605EZ  are 
consistent  with  the  Guidelines 
established  by  the  Secretary  of  Energy 
under  Section  1605(b).  entitled 
Voluntary  Reporting  of  Greenhouse 
Gases  under  Section  1605(b)  of  the 
Energy  Policy  Act  of  1992:  General 
Guidelines  and  Supporting  Documents. 

III.  Request  for  Comments 

Prospective  reporters  and  other 
interested  parties  should  comment  on 
the  actions  discussed  in  Items  I  and  II 
above.  The  following  general  questions 
are  provided  to  assist  in  the  preparation 
of  responses. 

As  a  potential  respondent:  . 

A.  Are  the  instructions  and 
definitions  clear  and  sufficient?  If  not, 
which  instructions  require  clarification? 

B.  Can  the  data  be  submitted  using  the 
definitions  included  in  the  instructions? 

C.  Assuming  the  typical  long-form 
reporter  files  only  domestic  data  and 
uses  Schedules  I,  III,  IV  and  three 
sections  of  Schedule  II.  the  reporting 
burden  for  Form  EIA-1605  is  estimated 
to  average  20  hoiu^  per  response.  The 
estimate  for  the  typical  EZ  reporter  is  2 
hours  per  response.  How  much  time, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information, 
do  you  estimate  it  will  require  you  and/ 
or  the  typical  reporter  described  above 
to  complete  and  submit  Form  EIA- 
1605?  Please  answer  this  same  question 
for  the  typical  reporter  using  Form  EIA- 
1605EZ. 

D.  What  is  the  estimated  cost  of 
completing  this  form,  including  the 
direct  and  indirect  costs  associated  with 


the  data  collection?  Direct  costs  should 
include  all  costs,  such  as  administrative 
costs,  directly  attributable  to  providing 
this  information.  Please  provide 
separate  cost  estimates  for  Form  EIA- 
1605,  "Voluntary  Reporting  of 
Greenhouse  Gases,"  and  Form  EIA- 
1605EZ,  "Short  Form  for  Voluntary 
Reporting  of  Greenhouse  Gases." 

E.  How  can  the  forms  be  improved? 

F.  Do  you  know  of  any  other  Federal, 
state,  or  local  agency  that  collects 
similar  data?  If  you  do,  specify  the 
agency,  the  data  element(s).  and  the 
means  of  collection. 

As  a  potential  user: 

A.  Can  you  use  data  at  the  levels  of 
detail  indicated  on  the  forni(s)? 

B.  For  what  purpose  would  you  use 
the  data?  Be  specific. 

C.  How  could  the  form(s)  be  improved 
to  better  meet  your  specific  needs? 

D.  Are  there  alternate  sources  of  data 
and  do  you  use  them?  What  are  their 
deficiencies  and/or  strengths? 

Comments  submitted  in  response  to 
this  notice  will  be  simimarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
form.  Written  comments  received  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  Department 
of  Energy's  Freedom  of  Information 
Office. 

Statutory  Authority:  Section  2(a)  of  the 
Paperwork  Reduction  Act  of  1980  (Public 
Law  No.  96-511),  which  amended  Chapter  35 
of  Title  44  of  the  United  States  Code  (See  44 
U.S.C.  3506(a)  and  (c)(1)). 

Issued  in  Washington.  D.C,  October  31, 
1994. 

Yvonne  M.  Bishop, 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 
IFR  Doc.  94-27409;  Filed  11-3-94:  8:45  ami 
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Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2323-012. 2334-001] 

Deerfield  River,  VT,  MA;  Notice  of  Site 
Visits 

October  31,  1994. 

The  Federal  Energy  Regulatory 
Commission  has  scheduled  site  visits  in 
November  to  help  prepare  an 
environmental  imf)act  statement  (EIS) 
for  licensing  the  Deerfield  River 
Hydroelectric  Project  No.  2323  in 
Vermont  and  Massachusetts,  and  the 
Gardners  Falls  Hydroelectric  Project  No. 
2334  in  Massachusetts. 

The  projects  are  located  on  the 
Deerfield  River,  Windham  and 
Beimington  Counties,  Vermont,  and 


Franklin  and  Berkshire  Counties, 
Massachusetts. 

Interested  individuals,  organizations, 
and  agencies  are  invited  to  attend  the 
site  visits  to  help  staff  in  identifjing  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  EIS. 

For  those  that  wish  to  attend  the  site 
visits  the  schedule  is  as  follows: 

Monday,  November  14, 1994 

Site:  Gardners  Falls  Hydroelectric 

Station 
Meeting  location:  Old  County  Road, 

Buckland,  MA 
Meeting  time:  2:00  p.m. 
Contact:  Ken  Hodge,  Northeast  Utilities. 

(203) 665-3367 

Tuesday,  November  15, 1994 

Sites:  Deerfield  River  Project  (Deerfield 

No.  2,  No.  3,  No.  4.  Fife  Brook  Dam. 

Deerfield  No.  5,  and  Sherman 

Development) 
Meeting  location:  New  England  Power's 

Shelbume  FaHs  Office,  Conway 

Street,  Buckland,  MA 
Meeting  time:  8:30  a.m. 
Contact:  Mark  Slade,  New  England 

Power,  (508)  389-2859 

Wednesday,  November  16, 1994 

Sites:  Deerfield  River  Project  (Harrinian. 

Searsburg,  Somerset) 
Meeting  location:  Center  of  Readsboro, 

VT,  Route  100 
Meeting  time:  8:30  a.m. 
Contact:  Mark  Slade,  New  England 

Power.  (508)  389-2859 

All  those  that  are  formally  recognized 
by  the  Commission  as  intervenors  in  the 
Deerfield  and  Gardners  Falls  projects' 
proceedings  are  asked  to  refrain  from 
engaging  the  staff  in  discussions  of  the 
merits  of  the  projects  outside  of  any 
announced  meetings. 

Further,  parties  are  reminded  of  the 
Commission's  Rules  of  P*ractice  and 
Procedure,  which  require  parties  filing 
documents  with  the  Commission,  to 
serve  a  copy  of  the  document  on  each 
person  whose  name  is  on  the  ofiicial 
service  list,  including  agents  of  the 
applicants. 

Written  comments  may  be  filed  with 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E..  Washington.  D.C  20426.  until 
December  9, 1994. 

All  correspondence  should  clearly 
show  the  following  caption  on  the  first 
page:  Deerfield  River/Gardners  Falls 
EIS,  Project  Nos.  2323-012  and  2334- 
001. 

Lois  0.  CasheU, 
Secretary. 

(PR  Doa  94-27385  Filed  11-3-94;  8:45  ami 
BiuMQ  coot  (rir-ei-M 


UMI 


55260 


Federal  RegMter  /  Vol  59.  No.  213  /  Friday.  November  4.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  213  /  Fdday.  November  4.  1994  /  Notices 


55261 


(Dodwl  Na  RPM-22-000] 

ANR  PtpeUne  Compeny;  Propoeed 
Changes  In  FERC  Qas  TartfT 

Octaibor  31. 1994. 

Take  notice  that  on  October  27. 1994. 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  proposed 
to  be  effective  November  1 ,  1994: 

5kxx>nd  Revised  Sheet  No.  SI 
Second  Revised  Sheet  No.  59 
Second  Revised  Sheet  No.  61 
Second  Revised  Sheet  No.  62 
First  Revised  Sheet  No.  110 
Original  Sheet  No.  110A 

ANR  states  that  the  above-referenced 
tariff  sheets  axe  being  flled  to  implement 
certain  enhancements  to  its  restructured 
services  under  Order  Nos.  636  et  seq. 
ANR  is  requesting  Commission  approval 
of  a  shortened  notice  period  so  that 
these  changes  will  become  effective  at 
the  commencement  of  the  1993-1994 
winter  heating  season.  * 

ANR  states  that  all  of  its  Volume  No. 
1  customers  and  interested  State 
Commissions  have  been  mailed  a  copy 
of  this  filing. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  7.  1994.  Protests  will  not  be 
considered  by  the  Commission  in 
deturmining  the  parties  to  the 
proceeding.  Any  persons  wishing  to 
become  a  party  must  file  a  motion  to 
interx'ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Uis  D.  CasheU. 
Seifftary. 

IFR  Doc.  94-27351  Filed  11-3-94: 8:45  ami 
WLUNO  coot  cnr-oi-M 


[Dockat  Nos.  TM95-1 -32-000,  TM94-4~32- 
000.  and  TM94-4-32-001] 

Colorack)  Interstate  Gas  Company; 
Technical  Conference 

C)ctot>er31.1994. 

Take  notice  that  at  10:00  a.m.  on 
Wednesday,  November  9, 1994.  the 
Commission  staff  will  convene  a 
technical  conference  pursuant  to  the 
Commission's  order  issued  September 
30.  1994,  in  the  above-captioned 
procaedines.  Colorado  Interstate  Gas 
Company  (CIG)  has  indicated  that,  to 


the  extent  it  will  be  submitting  materials 
to  be  treated  as  confidential  under  the 
Commission's  regulations,  it  will  work 
with  the  parties  to  maintain 
confidentiality. 

The  technical  conference  will  be  held 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  810  First 
Street.  NE.,  Washington,  DC. 
Lois  D.  Caahell. 
Secretary. 
IFR  Doc.  94-27350  Filed  1 1-3-94;  8:45  ami 
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[Docket  No.  RP94-367-001] 

Southern  Natural  Gas  Company; 
Proposed  Changes  to  FERC  Gas  Tariff 

()(:tol>cr31.  1994 

Take  notice  that  on  October  27, 1994. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1.  the  following  tariff  sheets 
to  be  effective  November  1. 1994: 

Third  Revised  Sheet  No.  136 
Third  Revised  Sheet  No.  138 
Second  Revised  Sheet  No.  212f. 
First  Revised  Short  No.  21 2d 

In  compliance  with  the  Commission's 
order  issued  in  this  proceeding  on 
September  29.  1994,  Southern  has 
revised  its  new  procedures  regarding 
eligible  deliveries  for  industrial 
customers  behind  Small  Shipper 
delivery  points  and  has  reinstated  its 
previous  procedure  of  reallocating  IT 
volumes  to  a  Small  Shipper's  one-f>art. 
firm  transportation  agreement  on  days 
when  it  is  not  fully  utilized.  These 
revisions  reflect  that  Small  Shippers 
must  use  their  one-part,  firm 
transportation  agreements  prior  to  using 
any  IT  or  capacity  release  services. 
Southern  has  requested  all  waivers 
necessary  to  make  these  sheets  effective 
November  1,1994. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE.. 
Washington,  DC  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  7, 1994. 
Protests  will  not  be  considered  by  the 
CommissioQ  in  determining  the  parties 
to  the  proceeding.  Copies  of  this  filing 


are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

Loia  O.  CasheU, 

Secretary. 

IFR  Doc.  94-27349  Filed  11-3-94:  8:45  ami 
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(Docket  No.  RP95-21  -000] 

Southern  Natural  Gas  Company;  One- 
Year  Status  Report 

October  31. 1994. 

Take  notice  that  on  October  27, 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  a  one-year 
status  report  as  required  by  the 
Commission's  September  3,  1993  order 
in  Docket  Nos.  RS92-10,  et  al.  Southern 
states  that  the  filing  reports  on  (1) 
Southern's  progress  in  implementing 
intraday  nominations,  and  (2)  the 
operation  of  its  penalty  waiver 
provision  during  the  first  year  of 
operations. 

Southern  states  that  it  is  making  a 
transportation  tariff^  filing  today  in  a 
separate  docket  which  will  implement 
intra-day  nomination  procedures 
effective  December  5, 1994.  Southern's 
report  also  discusses  the  systemwide 
and  shipper-specific  penalty  waivers 
granted  during  its  first  year  and 
concludes  that  the  waiver  provision 
operated  effectively  to  avoid  penalizing 
Shippers  who  were  trying  to  take 
appropriate  actions,  but  incurred 
penalties  as  a  result  of  late  or  faulty 
information. 

Southern  states  that  copies  of  the 
filing  will  be  ser\-ed  on  parties  to  Docket 
Nos.  RS92-10.  et  al.,  and  all  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before 
November  21,  1994.  Protests  will  not  be 
considered  by  the  Commission  in 
determining  the  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
interx-ene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  CasfaeU. 
Secretary. 

IFR  Doc  94-27348  Filed  11-3-94;  6:45  ami 
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[Docket  Na  RPM-20-OOOI 

Southern  Natural  Gae  Company; 
Propoaed  Clianges  to  FERC  Gas  Tariff 

October  31. 1994 

Take  notice  that  on  October  27, 1994, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  follovvring  tariff  sheets 
to  be  effective  December  5, 1994: 

Second  Revised  Sheet  No.  123 
Second  Revised  Sheet  No.  126 
Second  Revised  SheePNo.  128 
First  Revised  Sheet  No.  129 
Second  Revised  Sheet  No.  131 
First  Revised  Sheet  Na  132 
First  Revised  Sheet  No.  133 
First  Revised  Sheet  No.  175 
First  Revised  Sheet  No.  181 
Second  Revised  Sheet  No.  182 
First  Revised  Sheet  No.  184 
First  Revised  Sheet  No.  186 
Second  Revised  Sheet  No.  187 
Second  Revised  Sheet  No.  236 
.Second  Revised  Sheet  No.  237 

Southern  states  that  the  purpose  of 
this  filing  is  to  (1)  revise  the  nomination 
procedures  in  its  transportation  tariff  to 
implement  midday  nomination 
procedures,  (2)  allow  parties  submitting 
receipt  point  predetermined  allocations 
(PDAs)  to  revise  the  PDA's  during  the 
confirmation  period  on  the  day  of  flow, 
and  (3)  allow  a  shipper  releasing  firm 
transportation  capacity  to  restrict  bids 
on  its  capacity  to  delivery  points  in 
specified  upstream  zones  so  that  the 
shipper  can  continue  to  utilize  the 
downstream  segment.  With  respect  to 
midday  nominations,  shippers  may 
submit  a  revised  daily  nomination  to  be 
effective  at  7:00  p.m.  Central  Time  for 
scheduling  purposes  on  the  day  of  the 
nomination,  and  the  nominations  will 
be  scheduled  according  to  the 
transportation  queue.  If  a  firm  Shipper's 
midday  nomination  causes  an 
intemiptible  service  to  be  interrupted  at 
a  receipt  or  delivery  point.  Southern 
will  not  interrupt  the  corresponding 
delivery  or  receiptfor  the  interruptible 
shipper  if  Southern's  system  operations 
can  handle  the  potential  imbalance. 

Southern  states  that  copies  of  the 
filing  will  be  served  upon  its  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  prtitests  should  be  filed  on 
or  befme  Novwaber  7, 1994.  Protests 
will  not  be  considered  by  the 


Commission  in  determining  the  parties 

to  the  proceeding.  Any  person  wishing 

to  become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Casheli. 

Secretoiy. 

(FR  Doc.  94-27346  Filed  11-3-94;  8:45  am] 
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[Docket  No.  TM95-2-17-000] 

Texas  Eastern  Transmission 
Corporation;  Proposed  Changes  in 
FERC  Gas  Tariff 

October  31,  1994. 

Take  notice  that  on  October  27, 1994 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

The  propiosed  effective  date  of  these 
revised  tariff  sheets  is  December  1. 
1994. 

Texas  Eastern  states  that  the  tariff 
sheets  are  being  filed  (i)  pursuant  to 
Section  15.6,  Applicable  Shrinkage 
"Adjustment  (ASA),  contained  in  the 
General  Terms  and  Conditions  of  Texas 
Eastern's  FERC  Gas  Tariff,  Sixth  Revised 
Volume  No.  1,  and  (ii)  pursuant  to 
Texas  Eastern's  Docket  No.  RPB5-177- 
119.  et  al.  Stipulation  and  Agreement 
(Settlement)  filed  January  31, 1994  and 
approved  by  Commission  orders  issued 
May  12, 1994  and  July  13,  1994. 

Texas  Eastern  states  that  the  filing 
constitutes  Texas  Eastern's  second 
regular  annual  ASA  filing  under  Section 
15.6  for  the  purpose  of  reflecting 
changes  in  its  requirement  to  retain  gas 
in-kind  in  compensation  for  the 
quantities  of  gas  used  to  provide  ser\ice 
for  its  customers  and  Texas  Eastern's 
first  annual  filing  pursuant  to  the 
Settlement  to  (i)  calculate  revised 
reductions  to  its  shrinkage  factors  to 
reflect  projected  purchases  under 
Appendix  C  contracts  under  the 
Settlement,  (ii)  calculate  revised  Spot 
Fuel  Components  as  provided  in 
Section  5.08  of  the  Settlement,  and  (iii) 
report  the  annual  reconciliation  of  the 
interruptible  revenues  under  Rate 
Schedules  IT-1.  PTI  and  ISS-1  as  well 
as  for  Rate  Schedule  LLTT  and  for  Rate 
Schedule  VKIT.  hi  addition,  this  filing 
provides  information  with  respect  to 
certain  elements  of  the  Settlement 
wiiich  Texas  Eastern  believes  to  be  of 
interest  to  its  customers  and  the 
Commission. 

Texas  Eastern  states  that  the  changes 
proposed  to  become  effective  beginning 
December  1, 1994  consist  f>f  (1)  revised 


ASA  Percentages  desired  to  retain  in- 
kind  the  projected  quantities  of  gas 
required  for  the  operation  of  Texas 
Eastern's  system  in  providing  service  to 
its  customers  for  each  seasonal  calendar 
period.  Winter  (December  1, 1993- 
March  31, 1994),  Spring  Shoulder  (April 
1, 1994-May  31, 1994),  Summer  (June  1. 
1994-September  30, 1994)  and  Fall 
Shoulder  (October  1, 1994-November 
30, 1994)  and  (2)  the  ASA  Surcharge 
designed  to  recover  the  net  monetary 
value  recorded  in  the  Applicable 
Shrinkage  Deferred  Account  as  of 
August  31, 1994  and  (3)  Spot  Fuel 
Components  designed  to  recover  the 
Spot  Costs,  as  defined  in  the  Settlement, 
projected  to  be  inoured  over  the  twelve 
month  period  beginning  December  1, 
1994  and  the  balance  recorded  in  the 
Spot  Fuel  Deferred  Account  as  of 
August  31. 1994. 

Texas  Eastern  states  that  the  filing 
reflects  an  overall  average  decrease  of 
approximately  12.3  percent  in  its  in- 
kind  retention  factors  and  an  average 
increase  in  usage  rates  of  approximately 
2  cents  due  to  tiie  revised  ASA 
Surcharges  and  the  revised  Spot  Fuel 
Components. 

Texas  Eastern  states  that  the  filing 
also  includes,  for  information  purposes 
only  detailed  supporting  information  for 
the  balances  as  of  August  31, 1994  in 
the  Non-Spot  Fuel  Deferred  Account 
and  the  Account  No.  858  Costs  Deferred 
Account  established  pursuant  to  the 
Settlement. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  Firm 
Customers  of  Texas  Eastern  and 
Interested  State  Commission,  as  well  as 
all  current  interruptible  shippers  and  all 
parties  to  the  Settlement  in  Docket  No. 
RP85-1 77-1 19.  et  al.  Texas  Eastern 
states  that  in  accordance  with  the 
Settlement,  with  respect  to  those 
elements  of  the  tariff  sheets  pursuant  to 
the  Settlement,  Texas  Eastern's  filing  is 
subject  to  refund  or  adjustment  only  to 
the  extent  not  in  compliance  unth  the 
Settlement. 

Any  {lerson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Regulatory  Commission,  825  North 
Capitol  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  7, 1994. 
Protests  will  be  considered  by  the 
Commissicm  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serx-e  to  make  protestants  plarties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Rotom. 

Lois  D.  CaahM, 

Secretary. 

IFR  Etoc.  94-27347  Filed  11-3-94:  »45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6096-8) 

Agency  Infonnation  Collection 
Activities  Under  0MB  Review 

AOCNCT:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Offlce  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden:  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  December  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  a  copy  of  this 
ICR.  contact  Sandy  Farmer  at  (202)  260- 
2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Air  and  Radiation 

T/Z/e;  EPA  ICR  1732.01).  This  ICR 
requests  approval  of  a  new  collection. 

Abstract:  Under  the  authority  of  the 
Indoor  Radon  Abatement  Act  of  1988 
EPA  has  established  voluntary  rndon 
proficiency  programs  for  both 
organizations  and  individuals  who 
provide  indoor  radon  abatement 
services;  periodically  conducts  training 
seminars;  and  collects  user  fees  to 
recover  the  annual  costs  of 
administering  the  proficiency  programs. 
EPA  uses  the  information  voluntarily 
obtained  through  the  application 
procedures  to  monitor  compliance  with 
program  requirements,  to  publish 
Proficiency  Reports  listing  proficient 
organizations  or  individuals,  schedule 
examinations,  and  to  assist  States  and 
consumers  in  identifying  radon  service 
providers  who  are  capable  of  measuring 
and/or  reducing  radon  levels  in  homes. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  50  hours  per 
response,  including  time  for  reviewing 


instructions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  the  collection  of 
information.  Public  recordkeeping 
burden  for  this  collection  of  information 
is  estimated  to  average  25  hours  per 
respondent. 

Hespondents:  Individuals  and 
organizations  providing  indoor  radon 
abatement  services  to  the  public. 

Estimated  Number  of  Respondents: 
5,200. 

Estimated  Total  Annual  Burden  on 
Respondents:  315,000  hours. 

Frequency  of  Collection:  Annually 
and  biennially. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
information  collection,  including 
suggestions  for  reduing  the  burden,  to: 
Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street.  SW., 

Washington,  DC  20460. 
and 
Troy  Hillier,  Office  of  Management  and 

Budget,  Office  ef  Information  and 

Regulatory  Affairs.  725  17th  Street, 

NW.,  Washington,  DC  20503. 

Dated:  October  28. 1994. 
Paul  Lapsley, 

Director,  Hegulatory  Management  Division. 
[PR  Doc.  94-27399:  Filed  11-3-94;  8:45  ami 
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[FRL-6096-7] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Redudion  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  5, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  or  to  obtain  a  copy 
of  the  ICR  contact  Sandy  Farmer  at  EPA, 
(202) 260-2740. 

SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  National  Survey  of  Radiological 
Laboratory  Capability  (EPA  ICR  No. 
1731.01). 

Abstract:  This  ICR  is  a  new 
information  collection  to  survey  the 


capabilities  of  radio-ai^alytical 
laboratories  in  support  of  EPA 's 
responsibilities  under  the  Federal 
Radiological  Emergency  Response  Plan. 
The  plan  tasks  EPA  with  providing 
radio-analyses  of  environmental 
samples  collected  during  a  Federal 
Radiological  Monitoring  and 
Assessment  Center  (FRMAC)  response 
to  a  radiological  accident.  The 
information  is  needed  to  ensure  that,  in 
the  event  that  EPA's  capabilities  become 
overburdened  during  a  FRMAC 
response,  an  outside  laboratory  can  be 
expeditiously  identified  and  their 
analytical  support  voluntarily  enlisted. 

EPA  will  distribute  questionnaires 
and  subsequently  follow-up  with 
telephonic  Instructions  to  participating 
laboratories.  Recipients  will  be  asked  to 
provide  information  that  includes:  (1) 
Name,  address,  location  and  point  of 
contact  information.  (2)  fixed/mobile 
capabilities.  (3)  radionuclide/sample 
type  analysis  capabilities,  and  (4) 
response  time  and  availability. 

The  EPA  will  store  the  information  on 
a  database,  designed  to  be  transported  to 
radiological  accident  sites  and  used  by 
FRMAC  for  selecting  laboratories  to 
augment  EPA's  capabilities.  ^ 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  30  minutes  per 
respon.se,  including  reviewing 
instructions,  searching  existing 
information  sources,  completing  and 
reviewing  the  collection  of  information, 
and  submitting  the  information  to  EPA. 

Respondents:  Government  and  private 
radio-analytical  laboratories. 

Estimated  Number  of  Respondents: 
350. 

Frequency  of  Collection:  One  time. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  175  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 

Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  Information  Policy 
Branch  (2316),  401  M  Street,  SW.. 
Washington,  DC  20460. 

and 

Timothy  Hunt,  Office  of  Management  • 
and  Budget,  Office  of  Information  and 
Regulatory  Affairs,  725  17th  Street, 
NW.,  Washington,  DC  20503. 
Dated:  October  28, 1994. 

Paul  Lapsley, 

Director,  Regulatory  Management  Division. 

IFR  Doc.  94-27404;  Filed  11-3-94:  8:45  ami 
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[FRL-6102-S] 

Acid  Rain  Program:  Draft  Permits  and 
Permit  Modifications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  draft  permits  and 
permit  modifications. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  issuing  for 
comment  5-year  sulfur  dioxide  (SO2) 
compliance  plans  which  either  amend 
previously  issued  Phase  I  Acid  Rain 
Permits,  or  will,  if  approved,  result  in 
the  issuance  of  a  Phase  I  Acid  Rain 
Permit  to  sources  not  previously 
required  to  have  one.  These  actions  are 
taken  in  accordance  with  the  Acid  Rain 
Program  regulations  (40  CFR  part  72). 
DATES:  Comments  on  the  draft  permits 
and  modifications  must  be  received  no 
later  than  30  days  after  the  date  of  this 
notice  (December  5, 1994)  or  the  date  of 
publication  of  a  similar  notice  in  a  local 
newspaper,  whichever  is  later. 
ADDRESSES:  Admhdstrative  Records. 
The  administrative  record  for  the 
permits,  except  information  protected  as 
confidential,  may  be  viewed  during 
normal  operating  hours  at  EPA  Region 
4.  345  Courtland  St..  NE,  Atlanta.  GA. 
30365. 

Comments.  Send  comments,  requests 
for  public  hearings,  and  requests  to 
receix-e  notice  of  future  actions  to  EPA 
Region  4.  Air,  Pesticides,  and  Toxics 
Management  Division,  Attn:  Brian  Deals 
(address  above).  Submit  comments  in 
duplicate  and  identify  the  permit  to 
which  the  comments  apply,  the 
commenter's  name,  address,  and 
telephone  number,  and  the  commenter's 
interest  in  the  matter  and  affiliation,  if 
any,  to  the  owners  and  operators  of  all 
units  in  the  plan.  All  timely  comments 
will  be  considered,  except  those 
pertaining  to  standard  provisions  under 
40  CFR  72.9  or  issues  not  relevant  to  the 
permit  or  the  permit  modification. 

Hearings.  To  request  a  public  hearing, 
state  the  issues  proposed  to  be  raised  in 
the  hearing.  EPA  may  schedule  a 
hearing  if  EPA  finds  that  it  will 
contribute  to  the  decision-making 
process  by  clarifying  significant  issues 
affecting  an  SO2  compliance  plan. 
FOR  FURTHER  MFORMATKM  CONTACT:  Call 
Scott  Davis,  (404)  347-5014. 
SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Clean  Air  Act  directs  EPA  to 
establish  a  program  to  reduce  the 
adverse  effects  of  acidic  deposition  by 
promulgating  rules  and  issuing  permits 
to  emission  sources  subiect  to  the 
program.  On  |anuary  11. 1993.  EPA 
promulgated  final  rules  implementing 
the  SO2  portion  of  the  pro^vm. 


Subsequently,  several  parties  filed 
petitions  for  review  of  the  rules  with  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  On  May  4, 1994,  EPA 
and  other  parties  signed  a  settlement 
agreement  addressing  the  substitution 
and  reduced  utilization  issues.  In 
today's  action,  EPA  is  issuing  to  the 
following  utility  plants  draft  SO2 
compliance  plans  that  allocate  SO2 
emission  allowances  and  approve  SO2 
compliance  plans,  consistent  with  the 
May  4, 1994  settlement: 

Phase  I  Units  Designating  Substitution 
UniU 

E  C  Gaston  in  Alabama:  one 
conditional  substitution  plan  ficH- 1995- 
1999,  in  which  unit  5  designates 
Gadsden  units  1  and  2,  Goigas  units  6, 
7. 8,  and  9,  and  James  H.  Miller,  Jr.  unit 
4  as  substitution  units. 

Crist  in  Florida:  one  conditional 
substitution  plan  for  1995-1999,  in 
which  unit  7  designates  Crist  units  4 
and  5,  Scholz  units  1  and  2.  and  Lansing 
Smith  units  1  and  2  as  substitution 
units. 

Bowen  in  Georgia:  one  conditional 
substitution  plan  for  1995-1999.  in 
which  the  following  units  at  Bowen 
designate  the  following  units  at  Harllee 
Branch  as  substitution  units:  unit  IBLR 
designates  Harllee  Branch  unit  1.  unit 
2BLR  designates  Harllee  Branch  imit  2, 
unit  3BLR  designates  Harllee  Branch 
unit  3.  and  unit  4BLR  designates  Harll^ 
Branch  unit  4. 

Hammond  in  Georgia:  one  conditional 
substitution  plan  for  1995-1999,  in 
which  the  following  units  at  Hammond 
designate  the  following  units  at 
Arkwright  as  substitution  units:  unit  1 
designates  Arkvmght  unit  1.  unit  2 
designates  Arkwright  unit  2.  unit  3 
designates  Arkwright  unit  3,  and  unit  4 
designates  Arkwright  unit  4. 

Jack  McDonough  in  Georgia:  one 
conditional  substitution  plan  for  1995- 
1999,  in  which  unit  MB2  designates 
Mitchell  unit  3  as  a  substitution  unit 

Wansley  in  Georgia:  one  conditional 
substitution  plan  for  1995,  in  which 
imit  1  designates  Scherer  units  1  and  2 
as  substitution  units,  and  unit  2 
designates  Scherer  units  3  and  4  as 
substitution  units. 

Yates  in  Georgia:  one  conditional 
substitution  plan  for  1995-1999.  in 
which  the  following  units  at  Yates 
designate  the  following  units  as 
substitution  units:  Y2BR  designates  Port 
Wentworth  unit  1,  Y3BR  designates  Port 
Wentworth  unit  2,  Y4BR  designates  Port 
Wentworth  unit  3,  and  Y5BR  designates 
Mcintosh  unit  1. 

Jack  Watson  in  Mississippi:  one 
conditional  substitution  plan  for  1995- 
1999,  in  which  unit  5  designates  Victor 


J  Daniel  units  1  and  2  as  substitution 
units. 

Phase  n  Substitution  Units 

Gadsden  in  Alabam^  5,158 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1;  5,374 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2  (See  E  C 
Gaston  description  above). 

Gorges  in  Alabama:  4,752  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  6;  5,323  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  7;  9,620  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  8;  9,501  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  9  (See  E  C  Gaston 
description  above). 

James  H  Miller,  Jr.  in  Alabama:  0 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  4  (See  E  C 
Gaston  description  above). 

Crist  in  Florida:  9,953  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  4;  9.374  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  5  (See  Crist 
description  above). 

Lansing  Smith  in  Florida:  6,079 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1;  7.239 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2  (See  Crist 
description  abow). 

Scholz  in  Florida:  8.282  conditional 
substitution  allowances  for  each  year 
1995-1999  to  unit  1;  8,572  conditional 
substitution  allowances  for  each  >'ear 
1995-1999  to  unit  2  (See  Crist 
description  above). 

Arkwright  in  Georgia:  2,437 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1;  2,240 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2:  3,944 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  3;  3,159 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  4  (See 
Hammond  description  above). 

Harilee  Branch  in  Georgia:  19,221 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1;  22,735 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2:  31,280 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  3:  31,042 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  4  (See 
Bowen  description  above). 

Mcintosh  in  GecHgia:  7.146 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1  (See 
Yates  description  above). 

Mitchell  in  Georgia:  10.792 
conditional  substitutiiMi  allowances  for 


UMI 


55264 


FMieral  Register  /  Vol.  59,  No.  213  /  Friday.  November  4.  1994  /  Notices 


Federal  Regirter  /  Vol.  59.  No.  213  /  Friday,  November  4.  1994  /  Notices  55265 


eadi  year  1995-1999  to  unit  3  (See  Jade 
McDonough  description  above). 

Scherer  in  Georgia:  11,234  conditionai 
substitution  allowances  for  1995  to  unit 
1;  14.106  conditicmal  substitution 
allowances  for  1995  to  unit  2: 0 
conditional  substitution  allowances  for 
1995  to  unit  3;  0  conditional 
substitution  allowances  for  1995  to  unit 
4  (See  Wansley  description  above). 

Fort  Wentwortb  in  Georgia:  2.265 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1;  2.137 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2;  4.121 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  3  (See 
Yates  description  above). 

Victor  )  Daniel  in  Mississippi:  9,427 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  1: 9,851 
conditional  substitution  allowances  for 
each  year  1995-1999  to  unit  2  (See 
Watson  description  above). 

Datod:  November  1. 1994. 
BrUn  |.  McLean, 

Director,  Acid  Rain  Division,  Office  of 
Atihospherie  Programs,  Office  of  Air  and 
Radiation. 

|FR  Doc.  94-27400  Fii«d  11-.T-94;  8:45  ami 
BILUNQ  COeC  wo  »C  P 

(OPPTS-140226:  FRL-4916-7] 

Science  Applications  International 
Corporation  (SAIC)  and  Clement 
International  Corporation  (ICF)  Access 
to  Confidential  Business  Information 

AQCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  has  authorized  its 
contractor,  Science  Applications 
International,  Inc.  (SAIC)  of  Falls 
Church.  Virginia  and  SAIC's 
subcontractor,  Clement  International 
Corporation  (ICF)  for  access  to 
information  which  has  been  submitted 
to  EPA  under  sections  4.  5. 6,  8. 12,  and 
21  of  the  Toxic  Substances  Control  Act 
(TSCA).  Some  of  the  information  may  be 
claimed  or  determined  to  be 
conHdential  business  information  (CBI). 
DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occiu-  no  sooner 
than  November  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Susan  B.  Hazen,  Director,  TSCA 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  Rm.  E-545.  401  M  St..  SW., 
Washington,  DC  20460,  (202)  554-1404. 
TDD:  (202)  554-0551. 
SUPPLEMENTARY  N«fORMATION:  Under 

contract  number  68-D2-0157. 


contractor  SAIC  of  7600-A  Leesburg 
Pike,  Falls  Church.  VA  22043  and  its 
subcontractor  Clement  International 
Corp.  (ICF)  of  9300  Lee  Highway. 
Fairfax,  VA  22031  will  assist  the  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT)  in  developing  material  in 
support  of  economic,  statistical, 
engineering  and  scientific  reviews  and 
analyses  and  various  other  briefings, 
meetings,  and  teleconferences. 

In  accordance  with  40  CFR  2.306(i). 
EPA  has  determined  that  under  EPA 
contract  number  68-D2-0157,  SAIC  and 
ICF  will  require  access  to  CBI  submitted 
to  EPA  under  sections  4,  5. 6, 8, 12,  and 
21  of  TSCA  to  perform  successfully  the 
duties  specified  under  the  contract. 
Some  of  the  information  may  be  claimed 
or  determined  to  be  CBI. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  ofinformation  under 
sections  4.  5,  6,  8, 12,  and  21  of  TSCA 
that  EPA  may  provide  SAIC  and  ICF 
access  to  these  CBI  materials  on  a  need- 
to-know  basis  only.  Access  to  TSCA  CBI 
will  take  place  at  EPA  Headquarters  and 
at  SAIC's  headquarters. 

In  a  previous  notice  published  in  the 
Federal  Register  of  November  10, 1992 
(57  FR  53501).  SAIC  and  ICF  were 
authorized  for  access  to  CBI  submitted 
to  EPA  under  section  8  of  TSCA  until 
September  15, 1994.  This  notice  is  being 
issued  to  extend  the  period  of 
performance  of  the  present  contract  and 
to  add  authorization  to  sections  4,  5,  6, 
12,  and  21  of  TSCA.  SAIC  and  ICF  are 
currently  authorized  access  to  TSCA 
CBI  at  SAIC's  facility  under  the  EPA 
TSCA  Confidential  Business 
Information  Security  Manual.  EPA  has 
ensured  that  the  facility  is  in 
compliance  with  the  manual.  Upon 
completing  review  of  the  CBI  materials, 
SAIC  and  ICF  will  return  all  transferred 
materials  to  EPA.  No  TSCA  CBI  will  be 
transferred  to  ICF's  facility  under  this 
contract. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  30, 1996. 

SAIC  and  ICF  personnel  will  be 
required  to  sign  nondisclosure 
agreements  and  will  be  briefed  on 
appropriate  security  procedures  before 
they  are  permitted  access  to  TSCA  CBI. 

List  of  Subiects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  October  21. 1994. 

George  A.  Bonina, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

IFR  Doc  94-27398  Filed  11-3-94:  8.45  am) 
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EPA  R«gk>n  HI  Compr«h«nsiw« 
Environmental  R«apons«, 
Compensation,  and  UabiUty  Act 
Program;  Transfer  and  Dtsclosure  of 
Information  to  Contractors  and 
Subcontractors 

AGENCY:  Environmental  Protection' 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  EPA  Region  m  intends  to 
authorize  certain  contractors  and 
subcontractors  access  to  information 
submitted  to  EPA  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  and  informational 
gathering  sections  of  other 
environmental  statutes.  Some  of  this 
information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Contractor  access  to  this 
information  will  occur  after  September 
5, 1994.  Comments  concerning  CBI 
access  will  be  accepted  for  thirty  days 
from  the  date  of  this  notice. 

ADDRESSES:  Comments  should  be 
submitted  to  Wayne  Walters  (3RC21), 
Senior  Assistant  Regional  Counsel, 
Office  of  Regional  Counsel,  EPA  Region 
m.  841  Chestnut  Building,  Philadelphia, 
PA  19107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Walters,  (215-597-1833). 
SUPPLEMENTARY  INFORMATION:  The 

contractors  and  subcontractors  listed 
below  will  provide  certain  services  to 
EPA  Region  III,  including:  (1) 
Organizing,  reviewing,  tracking  and 
summarizing  litigation  information;  (2) 
providing  computerized  database 
systems,  customized  reports  and 
software  systems;  and  (3)  assisting  with 
document  management.  In  performing 
these  tasks,  employees  of  the  contractors 
and  subcontractors  listed  below  will 
have  access  to  Agency  documents  for 
purposes  of  document  processing,  filing, 
abstracting,  analyzing,  inventorying, 
retrieving,  tracking,  etc  under  CERCLA 
and  other  environmental  statutes.  Some 
of  these  documents  may  contain 
information  claimed  as  confidetitial 
business  information  ("CBI"). 

Pursuant  to  EPA  regulations  at  40  CFR 
paiX  2,  subpart  B,  EPA  has  determined 
that  these  contractors  and 
subcontractors  require  access  to  CBI  to 
perform  the  work  required  under  the 
contracts  and  subcontracts.  These 
regulations  provide  for  five  days'  notice 
before  contractors  are  given  CBI.  This 
notice  is  intended  to  provide  notice  of 
all  future  disclosures  of  such 


information  by  EPA  Region  III  to  the 
contractors  listed  below. 

All  of  the  hsted  contractors  and 
subcontractors  are  required  by  contract 
to  protect  confidential  information. 
When  the  contractors'  and 
subcontractors"  need  for  the  documents 
is  completed,  the  contractors  and 
subcontractors  will  return  them  to  EPA. 
The  contractors  and  subcontractors  to 
which  this  notice  applies  are  as  follows: 


Contractor/subcontractor 


CACI 


and 


Acumenics    Research 

Technology,  Inc.. 
Aspen  Systems  Corporation 


Contract  No. 


3C-G-ENR- 

0051 
3C-G-ENR- 

0052 
3C-G-ENR- 

0053 


Marda  E.  Mulkey. 

Regional  Counsel. 

IFR  Doc.  94-27334  Filed  11-3-94;  8:45  ami 

BILLING  CODE  eStO-eO-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  94-1098] 

Direct  Telecommunications  Services 
Between  United  States  and  Cuba 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Cuban Democracy  Act 
of  1992,  the  Commission  approved  the 
applications  of  fiVe  U.S.  carriers  to 
provide  direct  telecommunications 
.services  between  the  United  States  and 
Cuba.  The  services  authorized  include 
both  switched  voice  and  private  line- 
services.  The  companies  whose 
applications  were  granted  are  WilTel 
International.  Inc..  MCI 
Telecommunications  Corp:,  LDDS 
Communications.  Inc..  Sprint 
Communications  Company  L.P.  and  IDB 
WorldCom  Services,  Inc.  This  will  allow 
these  carriers  to  help  meet  the  large 
demand  for  direct  telecommunications 
services  between  the  United  States  and 
Cuba.  Under  the  guidelines  established 
by  the  Department  of  State,  these 
carriers  are  required  to  submit  reports 
indicating  the  numbers  of  circuits 
activated  by  facility,  on  or  before  June 
30,  and  December  31  of  each  year,  and 
on  the  one-year  anniversary  of  this 
notification  in  the  Federal  Register. 
EFFECTIVE  DATE:  November  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Troy 
F.  Tanner,  Attorney,  Common  Carrier 
Bureau,  (202)  418-1470. 


SUPPLEMENTARY  INFORMATIOH: 

In  the  matter  of  WilTel  International, 
Inc..  File  No.  I-T-C-94-227: 
Application  for  authority  to  acquire  and 
operate  satellite  and  cable  facilities  for 
the  provision  of  direct  services  between 
the  United  States  and  Cuba;  MQ 
Telecommunications  Corp.,  File  No.  i- 
T-C-94-228:  LDDS  Communications. 
Inc.,  File  No.  I-T-C-94-229;  Sprint 
Communications  Company  L.P.,  File 
No.  I-T-C-94-247;  IDB  WorldCom 
Services,  Inc.,  File  No.  I-T-C-94-260, 
Applications  for  authority  to  acquire 
and  operate  satellite  facilities  for  the 
provision  of  direct  services  between  the 
United  States  and  Cuba. 

Memorandum  Opinion,  Order, 
Authorization  &  Certification 

Adopted:  October  4, 1994 
Released:  October  5. 1994 

By  the  Chief,  International  Facilities 
Division: 

1.  The  Commission  has  under 
consideration  the  above-captioned 
applications  filed  by  WilTel 
International,  Inc.  ("WilTel"),  MQ 
Telecommunications  Corporation 
("MCI").  LDDS  Communications,  Inc. 
("LDDS") .  Sprint  Communications 
Company  L.P.  ("Sprint"),  and  IDB 
WorldCom  Services.  Inc.  ("IDB") 
requesting  authority  pursuant  to  Section 
214  of  the  Communications  Act  of  1934. 
as  amended,  to  estabUsh  channels  of 
communication  between  the  United 
States  and  Cuba  for  the  provision  of 
direct  services.  The  applications  were 
placed  on  the  Commission's  public 
notice.  AT&T  filed  petitions  to  deny 
against  all  of  the  applications.  For  the 
reasons  stated  below,  we  grant  the 
applications. 

Background 

2.  WilTel  requests  authority  to  acquire 
by  lease  from  Comsat  and  operate  120 
64-kbps  digital  satellite  voice-grade 
circuits,  and  up  to  two  satellite  video 
transmission  circuits  on  an  occasional 
use  basis-,  provided  via  the  INTELSAT 
Atlantic  Ocean  Region  (AOR)  satellite  at 
335"  E.L.,  for  the  provision  of 
international  message  telephone  service 
("IMTS")  and  other  switched  services ' 
and  for  international  private  line  service 
between  the  United  States  and  Cuba.  In 
an  amendment  to  its  application.  WilTel 
also  requests  the  flexibility  to  use  either 
the  INTELSAT  and/or  an  Intersputnik 
satellite.  WilTel  states  the  proposed 
satellite  facilities  will  be  located 
between  an  appropriately  authorized 


U.S.  international  fixed-satellite  earth 
station  and  the  appropriate  satellite.^ 

3.  MCI  requests  autnority  to  acquire 
by  lease  from  Comsat  and  operate  150 
64-kbps  satellite  circuits  '  between  the 
Mount  Jackson,  Virginia  earth  station 
and  an  appropriate  INTELSAT-AOR 
satellite,  together  with  the  necessary 
connecting  facilities  between  the  Mt. 
Jackson  earth  station  and  MQ's 
operating  centers  at  Pottstown, 
Pennsylvania  and  San  Antonio,  Texas, 
for  the  provision  of  all  of  MQ's 
authorized  ser\'ices,  including  IMTS. 
between  the  United  States  and  Cuba. 

4.  LDDS  requests  authority  to  acquire 
by  lease  from  Comsat  and  operate  150 
64-kbps  satellite  circuits  between  an 
appropriately  authorized  east  coast 
earth  station  and  an  appropriate 
INTELSAT-AOR  satellite  for  the 
provision  of  IMTS  and  private  line 
services  between  the  United  States  and 
Cuba.  In  an  amendment  to  its 
application.  LDDS  also  requests 
authority  to  use  interchangeably  the  150 
circuits  with  the  Intersputnik.  or 
Columbia  Communication  Corporation 
("Columbia")  satellites  in  addition  to 
the  INTELSAT  satellites. 

5.  Sprint  requests  authority  to  acquire 
by  lease  from  Comsat  and  operate- 120 
voice-grade  satellite  circuits*  between 
»he  Orion  international  Standard  A 
earth  station  located  at  Shenandoah. 
Virginia  and  the  INTELSAT-AOR 
satellite  at  335°  E.L.,  connecting  with  its 
operating  center  in  New  York,  New 
York,  by  using  its  own  facilities.  Sprint 
proposes  to  use  these  facilities  to 
furnish  all  of  Sprint's  authorized 
services,  including  IMTS,  between  the 
United  States  and  Cuba. 

6.  IDB  requests  authority  to  acquire  by 
lease  from  Comsat  and  operate  120 
voice-grade  satellite  circuits  »  between 
an  appropriately  authorized 
international  earth  station  in  the  United 
States  and  either  an  INTELSAT-AOR 
satellite  or  the  Intersputnik  satellite 
located  at  14°  W.L.  ("Statsionar  4"), 


■  These  services  include  facsimile,  data  and  video 
transmission  services. 


•  WilTel  also  requests  authority  to  provide  sen-ice 
to  Cuba  via  the  fiber  optic  undersea  cable.  CUBlfS- 
1.  that  has  been  proposed  in  the  application  fora 
cable  landing  license  of  WilTel  Undersea  Cable.        1 
Inc..  FCC  File  No.  SCL-94-002.  Because  this  cable 
landing  license  has  yet  to  be  granted,  we  H-ill  defer 
acting  on  WilTel's  request  to  use  these  facilities 
until  such  time  that  we  are  assured  the  cable 
Cacilities  will  be  available  for  WilTel's  use. 

■^  MCI  states  these  circuits  are  bearer  circuits  with 
a  compression  ratio  ability  of  5:1.  thereby  allowing 
MD  to  potentially  derive  as  many  as  750  circuits. 

'Sprint  initially  requested  30  digital  satellite 
circuits,  but  clarified  its  request  in  a  letter  to  the 
Commission  on  October  3. 1994,  stating  that  the 
circuits  are  equivalent  to  one  E-1  circuit  which,  in 
turn,  can  derive  120  virtual  voice-grade  circuits. 

'IDB  states  these  are  the  number  of  circuits 
derived  from  one  2  Mbps  channel  (an  E-1  circuit) 
operating  at  a  compression  ratio  of  4:1. 


UMI 
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togetker  with  tke  nacassuy  cooaacting 
fiBcilities  betwem  th*  earth  statioo  and 
an  operating  center  in  New  York.  New 
York,  for  the  provision  of  IMTS  between 
the  United  States  aad  Cuba. 

7.  Alt  of  the  applicants  state  that  they 
have  reached  an  agreement  with 
EMTELCUBA  of  Cuba,  to  provide  tbe 
matching  facitities  from  the  satellite's 
Diid-point  to  an  earth  station  in  Cuba. 
Initially,  under  the  terms  of  the 
agreements.  EMTELCUBA  agreed  with 
each  applicant  to  a  50/50  spHt  of  a  Sl.20 
per  minute  accounting  rate  for  switched 
traffic,  and  a  S4.85  surcharge  per  call  for 
collect  calls  to  be  paid  to  the  originaling 
carrier.  All  of  the  applicants  state  that 
this  rate  is  consistent  with  the  U.S. 
Department  of  State's  policy  guidelines 
f'Policy  Guidelines"].*  They  also  state 
that  they  wilt  initiate  service  within  one 
year. 

8.  The  appKcants  state  that  that  public 
interest  would  be  served  by  a  grant  of 
their  applications  because  it  wilt  result 
in  the  rapid  introduction  of  new  hnes  of 
telecommunications  between  the  United 
States  and  Cuba.  They  state  that  an 
immediate  and  targe  demand  exists  for 
dirw.i  teleronununrcations  services 
between  the  United  States  and  Cuba, 
and  their  proposed  services  wilt  help 
meet  th^  dernand  within  the  regulatory 
framework  established  by  the  Cuban 
Demcxrary  Aft  of  1992  (22  U.S.C 
§6002  prs«^.). 

9.  AT»T  filed  a  petition  to  deny 
against  each  of  thtnte  applications 
stating  that  because  of  the  $4.85 
surcharge  p*^  rail  for  collect  calls,  the 
appliraius"  at^.ountfitg  rate  agreements 
with  EMTKLCUBA  connitt  with  the 
hitemational  Settlements  PoHcy  l-fSP") 
and  with  the  directive  of  the 
Commission  that  U.S.  carriers  negotiate 
lo  achieve  i  ost-hr»<;ed  arrounting  mtes 
with  forfigii  administrations.'  All  of  the 
applicants  individually  filed 
eppositjons  to  ATftT*s  petition.  They 
unanimously  agreed  that  an  ISP  waiver 
under  §64.1  »)0I  of  the  Commission's 
Rules  is  not  required  because  ATAT's 
operating  agreement  with  the  Cuben 
administration  expirpd  nearly  four  years 
ago.  Therefore,  the  applicants  argue  (hat 
because  AT&T's  operating  agreement  is 
no  longer  in  force,  their  proposed 
arrangements  do  not  depart  from  any 
current  anongjements.  and  no  ISP 
waiver  is  required.  In  addition,  WilTel. 
MO.  aud  LDE)S  argue  that  the  Policy 
Guidelines  do  not  prohibit  collect 


surcharges,  and  Awl  the  t4d85  sytckaq^a 
per  call  is  appropriate  and  not  excessive 
for  collect  calls. 


la  hi  a  letter  dMad  )u)y  22. 19M,  tbe 
U.S.  Departnwnt  of  Slate  informed  us  of 
the  Executive  Branch's  general  policy 
guide tiaes  far  iaaplementatkm  of  tbe 
teteoo—manicatieMa  provisioDS  of  tbe 
Cuban  Democracy  Act.  wbicb  provides 
that  "telecommunication  services 
between  the  United  States  and  Cuba 
shall  be  permitted."  *  Aowng  the  poKcy 
guidehnas  are  the  following 
requirements:  (1)  the  proposals  must 
have  the  potential  to  be  operational 
within  a  year.  (2)  settknents  must  not 
be  more  favor^ie  to  Cuba  than  the 
current  50/50  spHt  of  tt>e$1.20  per 
minute  accounting  rate;  (3)  proposals 
must  be  limited  to  aqaiparienl  wid 
services  necessary  la  deliver  a  signal  to 
Cuba:  (4)  proposals  must  utilize  noodes 
of  communications  already  in  place 
between  the  United  States  and  Cuba; 
and  (5)  carriers  shall  report  the  number 
of  circuits  activated  by  lacihty  on  fune 
30  and  December  31  of  each  year  and  on 
the  one-year  anniversary  of  tbe 
notificatieo  b^  the  Commission  in  the 
Federal  Isgialsr. 

1 1.  In  afccwdkaca  with  the  Policy 
Guidelines,  vwe  forwarded  copies  of  tbe 
above-captiooed  applications  to  tbe 
Department  of  State  and  reqnestcd  that 
it  advise  us  as  to  its  views.  Pursuant  to 
our  re(}uesl.  the  DanartmeBt  of  State 
issued  a  foUow-up  Wter  dated  May  23, 
t9g4.a  The  Department  of  State  found 
the  DtlTS  portions  of  the  applications  lo 
be  fully  coitsistent  with  the  Policy 
Guidehnas  exoept  for  the  34.85 
surcharge  per  call  for  coUect  calls.  Tbe 
Department  found  that  the  proposed 
sun:harge  was  unreasonable  and 
unjustiHed.  It  observed  that  the 
proposed  surcharge  far  exceeded  the 
approximately  $.60  average  rate  for  all 
countries  in  the  region  and  the 
prevalent  $1.00  rate  for  those  countries 
having  a  surcharge.  Therefore,  the 
Department  of  State  had  no  obieclion  to 
our  approval  of  the  IMTS  applications 
without  the  $4.83  surcharge  provisioa. 
The  Department  of  State,  however,  did 
state  that  it  would  favorably  consider  a 
surcharga  provision  that  is  determined 
by  us  to  be  based  on  costs,  other 
international  norms  and  practices, 


•Seea^fia 

'  S«e  Ikftihl ii  at  of  IrttnarkygalActointJii^ 
fhtes.  ft  Fix:  Red  :iSS2  (tsai)  U>iMMMB«f 
ttad  itioDiil  fatcuk  of  tiM  ISP  ml  pMvaaAinf 
whipMiiwinf  to  tndudt  Iba  AiMCM  «Bid  «i  abo«*- 
cast  Wvaltof  af  WHintin^ntM  ■»  tX&  caci«»4»4 
trntisiAtneti]. 


•  Lette  diMd  |u)y  2a.  isao.  ten  RiclMcd  C 
Beaird.  Acting  U.S.  Ckordinalor  and  OiftciH^ 
BureaitolhWMiialiuiial  OiiuuuaitatlaMaaBd 
iBformatiM  rakcy.  (;.&.  DayartmaM  of  Stata  «»  FCC 
<:tMinnan  lanaa  H.  QMeUa. 

*  Lrn«  dMad  May  23.  ta»«.  b«a  RkhMd  C 
B«8ird.  Sanior Dapuiy  VS.  OooMimtm,  Bureau  of 
Intemational  ConiinuaicatioBa  and  InfonaaliMk 
IMicy.  U.S.  Oaffa«MM  •<  SM*  la  KC  ( 
Reed  Hundt. 


relevant  ITU  Racommendetions,  and  our 
ISP. 

12.  bx  1^  ofihe  Depoitment  of 
Stale's  laMer.  aad  o«r  own  review  of  the 
applications.  «ve  conchsdad  that  we 
would  not  proceaa  the  qpfdicatioBS  as 
filed  because  of  the  agreeewnta  with 
EMTELCUBA  for  the  $4.S5  surcharge. 
Rather  than  dismiss  the  ai^plicatkms.  we 
gave  the  applicants  the  opportunity  to 
amend  their  ampUcatioas  to  reflect  a 
newagreemeiU  renegotiated  with 
EMTELCUBA  that  provides  for  either  no 
surcharge  for  collect  calls,  or  a 
surcharge  that  was  reasonable  and 
justified.** 

13.  On  September  6, 1994.  LDDS 
amended  its  application  to  luchtide  a 
new  operating  agreement  with 
EMTELCUBA  that  reflected  a  reduction 
in  the  proposed  surcharge  of  $4  J15  per 
call  for  collect  calls  to  Si. 00  per  call  A 
week  later,  tbe  other  four  applicants 
similarly  amended  their  appUcatioas  to 
reflect  a  $1.00  per  call  surcharge.  We 
sent  copies  <rf  these  antendmeots  to  the 
Department  of  State,  and  requested  their 
ad  v  ice  as  to  whether  these  new 
surcharges  were  in  compliarjce  with  the 
Policy  Guidelines.*'  On  October  3, 
1994,  we  received  a  letter  from  the 
Department  of  Stale  expressing  its  view 
that  the  new  $1.00  per  call  surcharge 
was  in  complian<.e  with  the  Policy 
Guidelines.*' The  OepartnaeiM  of  State 
stated  that  the  new  proposed  surcharge 
of  Si. 00  per  call  appears  consistent  with 
international  norms  and  practices, 
relevant  ITU  RecomaaendatioBS,  and 
current  surchwge  rates  in  the  region. 
The  Department  of  State  notes,  however, 
that  it  hopes  that  this  and  other 
surcharge  rates  will  ^enemlly  be 
reduced  or  eliminat«l  in  the  future. 

14.  Upon  our  own  review  of  the 
applications,  we  agree  with  the 
Department  of  State  that  the  five 
applicants'  amended  operating 
agreements  with  EMTELCUBA  are  in 
compliance  with  the  Policy  Guidelines. 
The  $1.00  per  call  surcharge  for  collect 
calls  is  witbin  the  range  of  surcharges 
that  other  countries  in  the  Caribbean 
region  have  lor  these  types  of  calls,  and 
reflects  the  cost  to  tbe  originating 
country  of  providing  the  sovice. 


>«  See  I.«ttar  dattd  Ktty  29^  t9»4  from  Wendell 
itarris,  Assi^Uni  Bwaau  C^ei/InWtMliaaai 
Common  Carriei  Bareau,  to  aU  fiva  appticants. 

' » See  Lettprs  daJed  Sepfembei  S  and  18. 1994 
from  W^ndaf)  Harm,  Asaisrant  Bareaa  Ct^ff 
IntemtfiaBai  Cuvsatm  Cmtitt  tiMiau..  t»  Richard 
C  Beaird,  Senm  Oepirty  US  CeacdioMor.  Bureau 
ef  Intematioaal  Coanmnirjitara  aad  tnioiniatkni 
Policy,  U.S.  Dapanment  of  State. 

'*  Letter  dated  Octohar  3,  tSM.  from  Rkhard  C 
Beaicd,  Seaiar  Daywly  U.S.  Caaidtoaliir.  BuMau  e< 
IntemationaJ  Communicatiani  and  lalormatioa 
Pglicy ,  lis.  Itepartment  of  Staw  to  FCC  Chairtaan 
Reed  Hundl. 


Accordingly,  we  find  that  this  new 
surcharge  is  reasonable  and  justified.  It 
is  our  desire,  however,  as  it  is  the 
Department  of  States's.  that  this 
surcharge  eventually  be  reduced  or 
eliminated  in  the  future. 

15.  In  addition,  we  find  AT&T's 
arguments  that  the  $4.85  per  call 
surcharge  is  in  violation  of  the  ISP  to  be 
inapposite.  AT&T's  arguments  were 
based  on  the  original  $4.85  per  call 
surcharge,  not  the  amended  $1.00  per 
call  surcharge.  Further,  we  note  that 
AT&T's  petition  stated  that  a  $1.00 
surcharge  would  be  consistent  with 
industry  practices.  Finally,  we  have  not 
received  any  additional  pleadings  from 
AT&T  arguing  that  the  amended 
operating  agreements  are  in  violation  of 
our  ISP. 

16.  We  find  that  a  grant  of  the  above- 
c:aptioned  five  applications  will  serve 
the  public  interest  subject  to  the 
conditions  set  forth  below.  These 
applications  are  consistent  with  the 
Executive  Branch's  Policy  Guidelines. 
The  applicants  state  that  they  will 
initiate  service  within  one  year,  and 
expect  to  initiate  service  shortly  after  all 
requisite  regulatory  approvals  have  been 
obtained.  To  the  extent  the  applicants 
propose  to  use  the  INTELSAT, 
lutersputnick,  and  Columbia  satellite 
facilities  and  appropriately  authorized 
existing  earth  station  facilities,  we  find 
these  proposals  satisfy  the  requirement 
that  facilities  already  be  in  existence 
and  be  limited  to  equipment  and 
services  necessary  to  deliver  a  signal  to 
Cuba. 

17.  Accordingly,  it  is  ordered  that 
application  File  No.  I-T-C-94-227  is 
granted  and  WilTel  is  authorized  fo: 

a.  Lease  from  Comsat  and  operate  up 
to  120  64-kbps  satellite  circuits,  and  up 
to  tu'o  satellite  video  transmission 
circuits  on  an  occasional  use  basis, 
between  an  appropriately  authorized 
U.S.  international  fixed-satellite  earth 
station  and  the  DMTELSAT-AQR 
satellite  at  335**  E.L..  together  with  the 
necessary  domestic  connecting  facilities 
between  the  earth  station  and  WilTel's 
operating  center,  coimecting  with 
similar  circuits  between  the  satellite  and 
an  earth  station  in  Cuba,  furnished  by 
EtvJTELCUBA;  or 

b.  In  lieu  of  the  INTELSAT  circuits, 
establish  up  to  120  64-kbps  satellite 
circuits  between  an  appropriately 
authorized  U.S.  international  fixed- 
satellite  earth  station  and  an  appropriate 
Intersputnik  satellite,  together  with  the 
necessary  domestic  connecting  facilities 
between  the  earth  statioo  and  WilTel's 
operating  center,  coiuiecting  with 
similar  circuits  between  the  satellite  and 
an  earth  station  in  Cuba,  furnished  by 
EMTELCUBA;  and 


c  Use  the  facilities  in  either  (a)  or  (b) 
above  to  provide  IMTS  and  other 
switdied  services  (including  facsimile, 
data  and  video  transmission  services), 
and  international  private  line  services, 
between  the  United  States  and  Cuba. 

18.  It  is  further  ordered  that 
application  File  No.  I-T-C-94-228  is 
granted  and  MCI  is  authorized  to: 

a.  Lease  from  Comsat  and  operate  150 
64-kbps  satellite  circuits  between  the 
Mount  )ackson,  Virginia  earth  station 
and  an  appropriate  INTELSAT-AOR 
satellite,  together  with  the  necessary 
connecting  facilities  between  the  Mt. 
Jackson  earth  station  and  MCI's 
operating  centers  at  Pottstown, 
Pennsylvania  and  San  Antonio,  Texas, 
connecting  with  similar  circuits 
between  the  satellite  and  an  earth 
station  in  Cuba,  furnished  by 
EMTELCUBA;  and 

b.  Use  the  above  facilities  to  provide 
all  of  MQ's  authorized  services, 
including  IMTS.  between  the  United 
States  and  Cuba. 

19.  It  is  further  ordered  that 
application  File  No.  I-T-C-94-299  is 
granted  and  LDpS  is  authorized  to: 

a.  Lease  fiora  Comsat  and  operate  150 
64-kbps  satellite  circuits  between  an 
appropriately  authorized  U.S. 
international  fixed-satellite  earth  station 
and  an  appropriate  INTELSAT-AOR 
satellite,  together  with  the  necessary 
domestic  connecting  facilities  between 
the  earth  station  and  LDDS's  operating 
center,  connecting  with  similar  circuits 
between  the  satellite  and  an  earth 
station  in  Cuba,  furnished  by 
EMTELCUBA;  or 

b.  In  lieu  of  the  INTELSAT  circuits, 
establish  up  to  150  64-kbps  satellite 
circuits,  between  an  appropriately 
authorized  U.S.  international  fixed- 
satellite  earth  station  and  an  appropriate 
Intersputnik  or  Columbia  satellite, 
together  with  the  necessary  domestic 
connecting  facilities  between  the  earth 
station  and  LDDS's  operating  center, 
connecting  with  similar  circuits 
between  the  .satellite  and  an  earth 
station  in  Cuba,  himished  by 
EMTELCUBA;  and 

c.  Use  the  facilities  in  either  (a)  or  (b) 
above  to  provide  IMTS  and  private  line 
ser\ices  between  the  United  States  and 
Cuba. 

20.  It  is  further  ordered  that 
application  File  No.  I-T-C-94-247.is 
granted  and  Sprint  is  authorized  to: 

a.  Lease  fit>m  Comsat  and  operate  one 
E-1  circuit  (30  64-kbps  circuits),  which 
can  derive  120  virtual  voice-grade 
circuits,  between  the  Orion 
international  Standard  A  earth  station 
located  at  Shenandoah.  Virginia  and  the 
INTELSAT-AQR  satellite  at  335*  E.L.. 
together  with  the  necessary  connecting 


facilities  between  its  operating  center  in 
New  Yori^  New  York,  and  the  Orion 
earth  station,  connecting  with  similar 
circuits  between  the  satellite  and  an 
earth  station  in  Cuba,  furnished  by 
EMTELCUBA;  and 

b.  Use  the  above  facilities  to  provide 
all  of  Sprint's  authorized  services, 
including  IMTS.  between  the  United 
States  and  Cuba. 

21.  It  is  hirther  ordered  that 
application  File  No.  I-T-C-94-260  is 
granted  and  IDB  is  authorized  to: 

a.  Lease  from  Comsat  and  operate  one 
2  Mbps  channel  (an  E-1  circuit  or  30  64- 
kbps  circuits),  which  can  derive  120 
virtual  voice-grade  circuits,  between  an 
appropriately  authorized  U.S. 
international  fixed-satellite  earth  station 
and  an  appropriate  INTELSAT-AOR 
satellite,  together  with  the  necessary 
connecting  facilities  between  the  earth 
station  and  an  operating  center  in  New 
York.  New  York,  connecting  with 
similar  circuits  between  the  satellite  and 
an  earth  station  in  Cuba,  furnished  by 
EMTELCUBA;  or 

b.  In  lieu  of  the  INTELSAT  circuits, 
establish  up  to  one  2  Mbps  channel  (an 
E-1  circuit  or  30  64-kbps  circuits), 
which  can  derive  120  virtual  voice- 
grade  circuits,  between  an  appropriately 
authorized  U.S.  international  fixed- 
.satellite  earth  station  and  the 
Intersputnik  satellite  located  at  14°  W.L. 
("Stat.sionar  4"),  together  with  the 
necessary  connecting  facilities  between 
the  earth  station  and  an  operating  center 
in  New  York,  New  York,  connecting 
with  similar  circuits  between  the 
satellite  and  an  earth  station  in  Cuba, 
furnished  by  EMTELCUBA;  and 

c.  Use  the  facilities  in  either  (a)  or  (b) 
abox-e  to  pro\ide  IMTS  ser\'ices  between 
the  Uniteid  States  and  Cuba. 

22.  It  is  further  ordered  that  the 
service  authorized  herein  must  be 
implemented  within  one  >'ear  from  the 
date  of  release  of  this  order. 

23.  It  is  further  ordered  that  WilTel. 
MQ.  LDDS.  Sprint  and  IDB  shall  split 
50/50  with  EMTELCUBA  the  $1.20  per 
minute  accounting  rate  for  the  IMTS 
services. 

24.  It  is  further  ordered  that  the 
surcharge  agreed  to  between  the 
applicants  and  EMTELCUBA  for 
received  collect  calls  shall  be  no  greater 
than  $1.00  per  call. 

25.  It  is  further  ordered  that  the 
applicants  shall  submit  reports  on  or 
before  June  30,  and  December  31  of  each 
year,  and  on  the  one-year  anniversary  of 
the  notification  of  the  grant  of  these 
applications  in  the  Federal  Register 
indicating  the  niunbers  of  circuits 
activated  by  faciUty. 

26.  It  is  further  ordered  that  this 
authorization  is  subject  to  the 
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applicants'  obtaining  all  necessary 
licenses  and  authorizations  from  tlie 
Departments  of  Treasury  and 
Commerce. 

27.  It  is  further  ordered  that  this  order 
is  subject  to  revocation  without  a 
bearing  in  the  event  the  Department  of 
State  or  the  Federal  Communications 
Commission  determines  that  the 
continuation  of  communications 
between  the  United  States  and  Cuba  is 
no  longer  in  the  national  interest. 

28.  It  is  further  ordered  that  our 
Authorization  for  the  applicants  to 
provide  private  lines  is  limited  to  the 
provision  of  such  private  lines  only 
between  the  United  States  and  Cuba — 
that  is,  private  lines  which  originate  in 
the  United  States  and  terminate  in  Cuba 
or  which  originate  in  Cuba  and 
terminate  in  the  United  States.  In 
addition,  the  applicants  may  not — and 
applicants'  tariffs  must  state  that  their 
customers  may  not — connect  private 
lines  provided  over  these  facilities  to 
the  public  switched  network  at  either 
the  U.S.  or  foreign  end,  or  both,  for  the 
provision  of  international  basic 
telecommunications  services,  including 
switched  voice  services,  unless 
authorized  to  do  so  by  the  Commission 
upon  a  Hnding  that  its  correspondents 
afford  resale  opportunities  equivalent  to 
those  available  under  U.S.  law,  in 
accordance  with  Regulation  of 
International  Accounting  Rates.  Phase 
n.  First  Report  and  Order.  57  FR  646, 
January  8. 1992  7  FCC  Red  559  (1991), 
Order  on  Reconsideration  and  Third 
Further  NPRM.  57  FR  57455.  December 
4. 1992  7  FCC  Red  7927  (1992),  petition 
for  reconsideration  pending. 

29.  It  is  further  ordered  that,  pursuant 
to  Section  203  of  the  Communications 
Act,  47  U.S.C.  203,  and  Part  61  of  the 
Commis-sion's  Rules,  47  CFR  Fart  61.  the 
applicants  shall  file  and  have  in  effect 

a  tariff  for  the  services  authorized  in  this 
order  before  offering  services  to  the 
public. 

30.  It  is  further  ordered  that  the 
applicants  shall  file  copies  of  any 
operating  agreements  entered  into  by 
them.selves  or  their  parent/afTiliates 
with  their  correspondents  within  30 
days  of  their  execution,  and  shall 
otherwise  comply  with  the  Tiling 
requirements  contained  in  Section  43.51 
of  the  Commission's  Rules,  47  CFR 
43.51. 

31.  It  is  further  ordered  that  the 
applicants  shall  file  annual  reports  of 
overseas  telecommunications  traffic 
required  by  Section  43.61  of  the 
Commission's  Rules  47  CFR  43.61. 

32.  It  is  further  ordered  that  the 
applicants  shall  file  a  Section  214 
application  for  any  additional  circuits 


they  propose  to  establish  between  the 
United  States  and  Cuba. 

33.  Acceptance  of  this  authorization 
shall  be  deemed  acceptance  of  the 
conditions  set  forth  herein. 

34.  It  is  further  ordered  that  the 
Petitions  to  Deny  against  each  applicant 
filed  by  AT&T  are  denied. 

35.  "fhis  authorization  is  issued 
pursuant  to  Section  0.291  of  the    ' 
Commission's  Rules  and  is  effective 
upon  adoption.  Petitions  for 
reconsideration  under  Section  1.106  or 
applications  for  review  under  Section 
1.115  of  the  Commission's  Rules  may  be 
filed  within  30  days  of  public  notice  of 
this  order  (see  Section  1.4(b)(2)). 

Federal  Communications  Commission. 

George  S.  Li. 

Chief,  International  Facilities  Dixision, 

Common  Carrier  Bureau. 

|FR  Doc  94-27331  Filed  11-3-94;  8:45  am) 
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FEDERAL  MARITIME  COMMISStON 
[Docket  No.  94-25] 

International  Shipping  Agency,  Inc.  v. 
Puerto  Rico  Ports  Authority;  Notice  of 
Filing  of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  Hied 
by  International  Shipping  Agency.  Inc. 
("Complainant")  against  Puerto  Rico    - 
Ports  Authority  ("Respondent")  was 
served  October  31, 1994.  Complainant 
alleges  that  Respondent  violated 
sections  10(a)(3),  (b)(l,l),  (b)(12).  (d)(1), 
(d)(2)  and  (d)(3)  of  the  Shipping  Act  of 
1984,  46  U.S.C.  app.  §§  1709  (a)(3). 
(b)(ll),  (b)(12),  (d)(1),  (d)(2)  and  (d)(3) 
and  sections  15. 16  First,  and  17  of  the 
Shipping  Act  of  1916,  46  U.S.C  app 
§§814.  815  First,  and  816,  in  connection 
with  its  allocation  and  lease  of  marine 
terminal  facilities  in  Puerto  Rico. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commerce  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  anidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 


502.61,  the  initial  decision  of  the 

presiding  officer  in  this  proceeding  shall 

be  issued  by  October  31, 1995,  and  the 

final  decision  of  the  Commission  shall 

be  issued  by  March  4. 1996. 

Joseph  C  Polking, 

Secretary. 

(FR  Doc  94-27372  Filed  11-3-94;  8:45  ami 
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FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

Mediation  Assistance  in  the  Federal 
Sactor,  Notice  of  Request  of  Approval 
of  Form  53's  Extension  Sut>mitted  to 
Office  of  Management  and  Budget 

October  31. 1994. 

The  Federal  Mediation  and 
Conciliation  Service  has  submitted  the 
following  Form  53.  "Mediation 
Assistance  in  the  Federal  Service"  to  the 
Office  of  Management  and  Budget  for 
review  and  expedited  approval  by 
November  16,  1994.  This  request  for 
.  OMB  review  is  under  the  provisions  of 
5  C.F.R.  1320.18.  A  copy  of  Form  53 
with  instructions  follows. 

For  further  information  about  this 
submission,  please  contact  Eileen  B. 
Hoffman,  General  Counsel,  FMCS.  2100 
K  Street.  N.VV.,  Washington.  D.C.  20427. 
(202)  653-5305.  Persons  wishing  to 
comment  should  write  to  Mr.  Dan 
Chenok.  Desk  Officer  for  FMCS,  Office 
of  Management  and  Budget.  New 
Executive  Office  Building,  725  17th 
Street.  N.VV.,  Washington,  D.C  20503 
before  November  16, 1994. 

Title:  Mediation  Assistance  in  the 
Federal  Sector,  Form  53. 

Action:  Request  for  3  Year  Extension 
of  Present  Form. 

Respondents:  Parties  to  federal  sector 
disputes  (federal  agencies  and  unions). 

Frequency  of  Response:  On  occasion 
(for  renewal,  reopening,  new  contracts, 
grievance  mediation  requests). 

Estimated  Annual  Burden: 
Approximately  600  responses  per  year; 
approximately  10  minutes  per  response; 
approximately  100  reporting  hours  per 
year. 

Needs  and  Uses:  The  information  is 
needed  to  advise  FMCS  of  federal  sector 
disputes  pursuant  to  29  CF.R.  part 
1425,  §  1425.3.  It  is  used  to  make 
assignments  of  cases  to  FMCS 
mediators. 

The  agency  has  consulted  with  federal 
sector  users  to  determine  if  the  form  is 
helpful  and  whether  any  changes  were 
necessary.  Since  the  present  form 
expires  on  November  30, 1994,  the 
agency  requests  a  3-year  extension  of 
the  existing  form  to  enable  it  to  continue 


its  case  assignment  and  data  collection 
activities. 

Dated:  October  31. 1994. 
John  Calhoun  Wells, 
Director,  FMCS. 
BILUNG  COOE  tni-w-m 
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FEDERAL  SECTOR  LABOR  RELATIONS 
NOTICE  TO  FEDERAL  MEDIATION  AND  CONOUATION  SERVICE 


NOTICE  PROCESSING  UNIT 
FEOEfUU.  MCOUTKM  AND  CONCIUATKM  SCRVICE 
Ky.  2100  K  STREET  NW. 

WASHINOTONOC    20427 ^^^^^ 

TMS  MOTKe  IS  M  REGARD  TO:  (UARK  IT) 

-.  D  AN  MTTIAL  CONTRACT  (INCLUDE  FLRA  CERTIFICATION  NUMBER)        •_ 

Q^  a  A  CONTRACT  REOPENER  REOPENER  DATE  _ 

a  THE  EXPIRATION  OF  f>H  EXISTING  AGREEMENT  EXPIRATION  DATE: 


«*^XXX 


© 


a    onmniteauesTSfoii-nxASSisTAMceofnicsatmAmuutmta       (UAMCjr} 


SPECmr  TYPE  Of  ISSUE(S). 


© 

a      MCOUESrFOffOIBEyAMCCM£OMTION(SCCITCMtfNP                                 (mMCTt 
BSUE(S) 

© 

NAME  OF  FEDERAL  AGFNCr                                                               NAME  Of  SUBDIVISION  OR  COMPONENT.  IF  ANY 

STREET  ADDRESS  OF  AGENCY                                         CnY                                       STATE                                    ZIP 

AGENCY  OFflOAt.  TO  BE  CONTACTED                                                                               AREA  CODE  «  PHONE  NUMBER 

® 

NAME  OF  NATIONAl.  UNION  OR  PARENT  BODY                                    NAME  AND  /  OR  UX^AL  NUMBER 

• 

8TREET  ADDRESS                                                             CITY                                       STATt                                    2* 

UNION  OFFICUU.  TO  BE  CONTACTED                                                                                   AREA  CODE  A  PHONE  NUMBER 

(7)        STREET  ADDRESS 


LOCATION  OF  MeOOTUnOMS  Oft  WM£He  $t£OUTH3MmU  K  HCLD 
CITY  STATE 


ZIP 


Q        APPROX  a  Of  EMPtOYEES  IN  BARGAINING  UNIT(S) 


IN  ESTABUSHMENT  >i 


(^        THIS  NOTICE  OR  REQUEST  IS  FILED  ON  BEHALF  OF        (MARK  Tf) 

— ^        NAME  AND  TITLE  OF  OFFlClAMS)SUBMTnNG  TMS  NOTICE  OR  REQUEST 


D  UNION 


a  AGENCY 


AREA  CODE  4  PHONE  NUMBER 


STREET  ADDRESS 


CITY 


STATE 


ZIP 


FOR  amevAMce  meom  tiom.  th£  stOM*  ruftes  of  both  pahties  are  rcouircd:' 

(^        SIGNATURE  (AGENCY)  DATE  SIGNATURE  (UNION)  DATE 


I  ol  tM*  lomi  don  nol  oemmft  FMCS  10  of«e<  Its  &«rvioi»    Rea?ip(  o«  itns  lOff"  «**  nol  be  acfcnowtotjged  in  writing  by  FMCS    Wh<**  use  ol  »w  lonn 
li  voMtUry.  «s  us*  ««  tocAiMc  FMCS  sarwioe  lo  '•spondems    Pubkc  repo ting  bu>d«n  lo»  ttoi  cooecton  o*  mlormatton  s  estimaied  lo  «v«tag«  10  rmnuies 
pat  ftsponM.  inchrtr«g  one  ky  f«v-««Mig  tttc  oottaer  ot  inlo«mai>on   S«nd  cx>mm*<ns  •ega«<^<ig  iNs  biroen  askmaie  o»  aoy  omef  aspect  oi  »w  collection 
•l»<«o»maio\  mAxjiri^  sog»)«',»oo4  io»  f«d.icing  livs  bu'den  to  FMCS  Ofv^oo  oi  Ac-wi-MOi've  Se»voes  Washington.  O  C    20427.  and  to  the  Oltce  o< 
»terJ9n«»*>«  s^O  8o0o«i.  Paper^nrh  R«'^x*on  PiCK>ct    Waeiwnq^on  D  C    20603 

Fty  "nooctiorts.  iv  tacfc 
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Instrucdons 

Complete  this  form,  please  follow  these 
instructions.       ~     " 

In  item  »1.  Check  the  block  and  give  the 
date  if  this  is  for  an  existing  agreement  or 
reopener.  The  FLRA  C:ertification  nimiber 
should  be  provided  if  available.  If  not  known, 
please  leave  this  item  blank.  Absence  of  this 
number  will  not  impede  processing  of  the 
Form. 

In  item  $2.  If  other  assistance  in  bargaining 
is  requested  please  specify:  e.g;  impact  and 
implementation  baigaining  (l&I)  and/or  mid- 
term bargaining  and  provide  a  brief  listing  of 
issues,  e.g.  Smoking,  Alternative  Work 
Schedules  (AWS),  ground  rules,  office' 
moves,  or  if  desired,  add  attached  list  This 
is  only  if  such  issues  are  known  at  time  of 
filing. 

In  item  »3.  Please  specify  the  issues  to  be 
considered  for  grievance  mediation.  Please 
refer  to  FMCS  guidelines  for  processing  these 
requests.  Weare  make  certain  that  both 
parties  sign  this  request! 

In  item  f  4.  List  the  name  of  the  agency,  as 
follows:  The  Department,  and  the 
subdivision  or  component.  For  example:  U.S. 
Dept.  of  Labor,  BLS.  or  U.S.  Dept.  of  Army. 
Aberdeen  Proving  Ground,  or  Illinois 
National  Guard.  Springfield  Chapter.  If  an 
independent  agency  is  involved,  list  the 
agency,  e.g.  Federal  Deposit  Insurance  Corp. 
(FDIC)  and  any  subdivision  or  component,  if 
appropriate. 

In  item  #5.  List  the  name  of  the  union  and 
its  subdivision  or  component  as  follows:  e.g. 
Federal  £mplo>'ees  Union,  Local  23  or 
Government  Workers  Union.  Western  Joint 
Council. 

In  item  tt6.  Provide  the  area  where  the 
negotiation  of  mediation  will  most  likely  take 
place,  with  zip  code,  e.g.,  Washington.  D.C 
20427.  The  zip  code  is  important  because  our 
cases  are  routed  by  computer  through  zip 
code,  and  mediators  are  assigned  on  that 
basis. 

Jn  item  #7.  Only  the  approximate  number 
of  employees  in  the  bargaining  unit  and 
establishment  are  requested.  The 
establishment  is  the  entity  referred  to  in  item 
4  as  name  of  subdivision  or  component,  if 
any. 

In  item  #8.  The  filing  need  only  be  sent  by 
one  party  unless  it  is  a  request  for  grievance 
mediation.  (See  item  9.) 

In  item  #9.  Please  give  the  title  of  the 
official,  phone  number,  address,  and  zip 
code. 

In  item  $10.  Both  labor  and  management 
signatures  are  required  for  grievance 
mediation  requests. 

NOTICE 

SEND  ORIGINAL  TO  F.M.CS. 

SEND  ONE  COPY  TO  OPPOSITE  PARTY 

RETAIN  OKE  COPY  FOR  PARTY  HUNG 
NOTICE 

|FR  Doc.  94-27480  Filed  11-3-94:  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Charter  Bancorporation,  inc.;  Notice  of 
Application  to  Engage  de  novo  in 
Permissible  Nontianldng  Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  22S.23(a)(l) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiencj'.  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  imfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  wTitten  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaroing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  18, 
1994. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Kenneth  R.  Binning, 
Director.  Bank  Holding  Company)  101 
Market  Street,  San  Francisco.  California 
94105: 

1.  Charter  Bancorporation,  Inc., 
Scottsdale,  Arizona;  to  engage  de  no\o 
in  making,  acquiring,  or  servicing  loans 
or  other  extensions  of  credit  (including 
issuing  letters  of  credit  and  accepting 
drafts)  for  the  company's  account  or  for 
the  account  of  others,  such  as  would  be 
made,  for  example,  by  the  following 
types  of  companies:  (i)  consumer 


finance:  (ii)  credit  card;  (iii)  mortgage; 
(iv)  commercial  finance;  and  (v) 
factoring,  pursuant  to  §  22S.25(b)(l)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  October  31. 1994. 

Jennifer  J.  Jolinson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  94-27387;  Filed  ll-3-*4;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

Agency  Forms  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

Each  Friday  the  Public  Health  Service 
(PHS)  publishes  a  fist  of  information 
collection  requests  it  has  submitted  to 
the  Office  of  Management  and  Budget 
(0MB)  for  clearance  in  compliance  with 
the  Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  The  following  requests 
have  been  submitted  to  OMB  since  the 
list  was  last  published  on  Friday, 
October  21. 1994. 

(Call  PHS  Reports  Clearance  Officer 
on  202-690-7100  for  copies  of  request). 

1.  MEDVVATCH:  FDA's  Medical 
Product  Reporting  Program — 0910-0291 
(Extension,  no  change) — ^This  form  is 
used  for  reporting  adverse  events  and 
product  problems  with  medications,         ! 
devices,  and  other  products  (such  as 
djetar\'  supplements)  that  are  regulated 
by  the  agency.  Respondents:  Businesses 
or  other  for-profit,  small  businesses  or 
organizations;  S'umber  of  Respondents: 
83,694;  Xumber  of  Responses  per 
Respondent:  3.8:  j4i-ernge  Burden  per 
Response:  .93  hour;  Estimated  Annual 
Burden:  296.719  hours. 

2.  Application  for  Participation  in  the 
Indian  Health  Service  Scholarship. 
Program— 0917-0006  (Reinstatement) — 
The  information  to  be  collected  will  be 
used  to  select  the  Indian  Health  Service 
pregraduate.  preparaton,-,  and/or  health 
professions  scholarship  grantees  and  to 
monitor  progress  of  award. 
Respondents:  Individuals  or 
households,  State  or  local  governments, 
businesses  or  other  for-profit,  non-profit 
institutions,  small  businesses  or 
organizations:  S'umber  of  Respondents: 
11,730;  Number  of  Responses  per 
Respondent:  1;  Awrage  Burden  per 
Response:  .46  hours;  Estimated  Annual 
Burden:'5,395  hours. 

3.  Community  Health  Center  User  and 
Visit  Survey — New — A  two-part  study 
will  be  conducted  of  Community  Health 
Centers  (CHCs)  funded  under  Section 
330  of  the  PHS  Act.  Personal  interviews 
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with  CHC  oMis  will  provide 
information  on  health  datus.  utilialioii 
of  and  satisfiKtian  writk  aervic«».  and 
sources  of  care.  Data  will  also  be 


abstracted  fram  medical  leoorda  far  a 

sample  of  visits.  Respondents: 
Indiridaels  or  hotnehoMs,  Non-profit 
institutions. 


User  sufvey 
Medcal  viait 
CHC  induction  Jntefview  ._.^__— »_....~_.~. _~ 

Estimated  Total  Annual  Bwdsn  ....  5.660  hours. 


Nol  oI  respond- 
ents 


2.000 
SO 
50 


Mo.  ol  responses 


per  response 
(hours) 


2 

SO 

3 


4.  Transmittal  of  Periodic  Reports  and 
Promotional  Material  for  New  Animal 
Drugs — 0910-0019  (Reinstatement) — 
These  records  and  reports  are  used  to 
facihtate  a  determination  as  to  whether 


there  may  be  grounds  for  suspending  or 
withdrawing  am>roval  of  the 
application,  or  whether  any  applicable 
regulation  should  be  aniended  or 
repealed.  The  respondents  are  the 


sponsors  of  approved  New  Animal 
E>rugs  Applications  whose  niunbers 
have  increased  over  the  years. 
Respondents:  Businesses  or  other  for- 
profit. 


rm 


Reporting.  21  CFR  510.302(a) 

Recordkeeping.  21  CFR  510.300(a) 


Ma.  Of 

respondents 


1.500 
IjSOO 


No.  oi  I 
per  respondent 


24 

t 


P". 


(hours) 


.5 
10.35 


E^imated  Total  AnrKial  Burden . 


17.275  hours. 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collections 
should  be  sent  within  30  days  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  below  at  the  following 
address:  Shannah  Koss.  tluman 
Resources  and  Housing  Branch.  New 
Executive  OfTice  Building,  room  10235, 
Washington.  DC  20503. 

Dated:  October  27. 1994. 
fames  Scanlon, 

Director.  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Ewluation. 
IFR  Doc  94-27269  Filed  11-3-94;  8:4.<S  ami 
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Social  Security  Administration 

1994  Advisory  Council  on  Social 
Security;  Meeting 

AQCNCV:  Social  Security  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting. 

summary:  In  accordance  with  the 
Federal  Advisory  Conunittee  Act,  this 
notice  announces  a  meeting  of  the  1994 
Advisory  Council  on  Social  Security 
(the  Council). 

DATES:  November  18, 1994.  8:30  a.m.  to 
5:00  pan.  and  November  19, 1994,  9KN) 
ajn.  to  12:00  noon. 


ADDRESSES:  The  Sheraton  Washington 
Hotel,  2660  Woodley  Roed.  at  Conn. 
Ave..  N.W.,  Washington,  D.C  20008. 
"  (202) 328-2000. 

FOR  FURTHER  MFORMATKM  COHfrACT: 
By  mail— Dan  Wartonick,  1994 
Advisory  Council  on  So(^  Security, 
Room  639H.  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW..  Washington.  DC  20201:  By 
telephone— (202)  205-4861;  By 
telefax— (202)  260-6101. 

SUPPt.EMENTARY  INFORMATION: 
I.  Purpose 

Under  section  706  of  the  Social 
Security  Act  (the  Act),  the  Secretary  of 
Heahh  and  Human  Services  (the 
Secretary)  appoints  the  Cxiuncil  every  4 
years.  The  Council  examines  issues 
affecting  the  Social  Security  Old-Age. 
Survivors,  and  Disability  Insurance 
(OASDI)  programs,  as  well  as  the 
Medicare  program  and  impacts  on  the 
Medicaid  program,  which  were  created 
under  the  Act. 

In  addition,  the  Secretary  has  asked 
the  (Council  specifically  to  address  the 
following: 

•  Social  Security  financing  issues, 
including  developing  recommendations 
for  improving  the  long-range  financial 
status  of  the  OASIM  programs;  and 

•  General  program  issues  such  as  the 
relative  equity  and  adequacy  of  Social 
Security  benefits  for  persons  at  various 


income  levels,  in  various  family 
situations,  and  various  age  cohorts, 
taking  into  account  such  factors  as  the 
increased  labcMr  force  participation  of 
women,  lower  marriage  rates, .increased 
likelihood  of  divorce,  and  higher 
poverty  rates  of  aged  women. 

In  addressing  these  topics,  the 
Secretary  suggested  that  the  Council 
may  wish  to  analyze  the  relative  roles  of 
the  pubUc  and  private  sectore  in 
providing  retirement  income,  how 
policies  in  both  sectors  affect  retirement 
decisions  and  the  economic  status  of  the 
elderly,  and  how  the  disability 
insurance  program  provisions  and  the 
availability  of  health  insurance  and 
health  care  costs  affect  such  matters. 

The  CouiK:il  is  composed  of  12 
members  in  addition  to  the  chairman: 
Robert  Ball,  Joan  Bok,  Ann  Combs, 
Edith  Fierst,  Gloria  Johnson,  Thomas 
Jones,  George  Kourpias,  Sylvester 
Schieber,  Gerald  Shea,  Marc  Twinney, 
Fidel  Vargas,  and  Carolyn  Weaver.  The 
chairman  is  Edward  Gramlich. 

The  Council  met  previously  on  June 
24-25  (59  FR  30367),  July  29, 1994  (59 
FR  35942).  September  29-30  (59  FR 
47146)  and  October  21-22  (59  FR 
51451). 

11.  Agenda 

The  following  topics  will  be 
presented  and  discussed: 


•  Household  equivalency  scales  and  a 
comparison  of  relative  well-being  of  the 
elderly; 

•  Analysis  of  the  Ck)nsumer  Price 
Index  and  its  effect  on  Social  Security 
benefit  adjustments; 

•  Adequacy  and  equity  of  Social 
Security  benefits,  particularly  as  they 
afiisct  women; 

•  Personal  Earnings  and  Benefit 
Estimate  Statements;  and 

•  Disability  insurance  benefits. 
The  agenda  items  are  subject  to 

change  as  priorities  dictate. 

The  meeting  is  open  to  the  public  to 
the  extent  that  space  is  available. 
Interpreter  services  for  persons  with 
hearing  impairments  will  bej>rovided. 
A  trMiscript  of  the  meeting  will  be 
avaifable  to  the  public  on  an  at-cost-of- 
duplication  basis.  The  transcript  can  be 
ordered  from  the  Executive  Director  of 
the  Council. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.802,  Social  Sec\irity- 
Disability  Insurance;  93.803,  Social  Security- 
Retirement  Insurance;  93.805,  Social 
Security-Survivors  Insurance) 

Dated:  November  1, 1994. 
David  Lindeman, 

Executive  Director,  1 994  Advisory  Council  on 
Social  Security. 

ira  Doc  94-27538  Filed  11-3-94;  8:45  amj 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Secretary 

[Docket  No.  N-«4-3a33;  FR-3816-N-01] 

The  Performance  Review  Board 

AGENCY:  Office  of  the  Secretary, 
Department  of  Housing  and  Urban 
Development. 

ACTION:  Notice  of  Appointment. 

StJMMARY:  The  Department  of  Housing 
and  Urban  Development  announces  the 
appointment  of  Dwight  P.  Robinson  as 
Chairperson  to  the  Departmental 
Performance  Review  Board.  The  address 
is:  Department  of  Housing  and  Urban 
Development,  Washington,  DC,  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  any  further  information 
about  the  Performance  Review  Board 
and  its  members  may  contact  Marcella 
E.  Belt.  Director,  Executive  Personnel 
Management  Division,  Department  of 
Housing  and  Urban  Development, 
Washington,  DC,  20410,  telephone  (202) 
708-1381.  (This  is  not  a  toll  fiee 
number.) 


Dated:  October  31. 1994. 

Henry  G.  Gsneros, 

Secretary,  Department  of  Housing  and  Urban 
Development. 

(FR  Doc  94-27365  Filed  11-3-94;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-04-1917;  FR-3778-N-09] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless.  * 

ADDRESSES:  For  further  information, 
contact  William  Molster,  room  7262, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW. 
Washington,  DC  20410;  telephone  (202) 
708-4300;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  56  FR  23789  (May  24, 
1991)  and  section  501  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11411),  as  amended.  HUD  is 
publishing  this  Notice  to  identify 
Federal  buildings  and  other  real 
property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
The  properties  were  reviewed  using 
information  provided  to  HUD  by 
Federal  landholding  agencies  regarding 
unutilized  and  underutilized  buildings 
and  real  property  controlled  by  such 
agencies  or  by  GSA  regarding  its 
inventory  of  excess  or  surplus  Federal 
property.  This  Notice  is  also  published 
in  order  to  comply  with  the  December 
12. 1988  Court  Order  in  National 
Coalition  for  the  Homeless  v.  Veterans 
Administration,  No.  88-2503-OG 
(D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
imsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agendes, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 


homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
fiom  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Judy  Breitman,  Division  of  Health 
Facilities  Planning,  U.S.  Public  Health 
Service,  HHS,  room  17A-10,  5600 
Fishers  Lane,  Rockville,  MD  20857; 
(301)  443-2265.  (This  is  not  a  toll-free 
number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  56  FR  23789 
(May  24, 1991). 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
projjerty  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  William  Molster  at 
the  address  listed  at  the  beginning  of 
this  Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
nimiber. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
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following  addresses:  GSA:  Leslie 
Carhngton,  Federal  Property  Resources 
Services,  GSA.  18th  and  F  Streets  NW. 
Washington.  DC  20405:  (202)  208-0619: 
Dept.  of  Interior  Lola  O.  Knight. 
Property  Management  Specialist,  Dept. 
of  Interior,  1849  C  St.  NW.  Mailstop 
S512-MIB,  Washington.  DC  20240;  (202) 
208-4060;  Dept  of  Energy:  Tom  Knox. 
Acting  Team  Leader,  Facilities  Planning 
and  Acquisition  Branch,  FM-20, 
Forrestal  Bldg.,  room  6H-058. 
Washington.  DC  20585;  (202)  586-1191; 
Dept.  of  Transportation:  Ronald  D. 
Keefer,  Director,  Administrative 
Services  &  Property  Management,  DOT, 
400  Seventh  St.  SW.  room  10319, 
Washington.  EX:  20590;  (202)  366-4246; 
(These  are  not  toll-hee  numbers). 

Dated:  October  28. 1994. 
Jacquic  M.  Lawing. 

Deputy  Assistant  Secretary  for  Economic 
Development. 

Title  V,  Federal  Surplus  Property  Program 
Federal  Register  Report  for  11/04/M 

Suitable/To  Be  Excewed 

Huildings  (by  State) 

Massachusetts 

Li((ht  Tower,  Highland  Light 

Near  Rt.  6, 9  miles  south  of  Race  Point, 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  879430005 

Status:  Excess 

Comment:  66  ft.  tower.  14'9"  diameter,  brick 

structure,  scheduled  to  bo  vacated  9/94. 
Keepers  Dwelling 
Highland  Light 

Near  Rt.  6.  9  miles  south  of  Kaco  Point, 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number  879430(M)6 
Status:  Excess 
Comment:  1160  sq.  ft..  2-story  wood  frame, 

attached  to  light  townr.  schc<luled  to  be 

vacated  9/94. 
Duplex  Housing  Unit 
Highland  Light 

Near  Rt.  6.  9  miles  south  of  Race  Point. 
North  Truro  Co:  Barnstable  MA  02652- 
L,andholding  Agency:  DOT 
Pniperty  Number  879430007 
Status:  Excess 
(>)mment:  2  living  units.  9.30  sq.  ft.  each.  1- 

story  each,  located  on  eroding  cx-can  bluff, 

scheduled  to  be  vacated  9/94. 

I'nsuilable  Properties 

Huildings  (by  Statel 

Arkansas 

Silver  Hill  Cabin 

Buffalo  National  River 

St  )oe  Co:  Newton  AR  72675- 

L-andholding  Agency:  Interior 

Property  Number:  619440003 

Status:  Unutilized 

Reason:  Extensive  deterioration. 

Maryland 

5  Training  Facilities 


Interagency  Training  Center  s 

10530  Riverview  Road 

Ft.  Washington  Cw  Prince  Georges  MD 

20744- 
Landholding  Agency:  GSA 
Property  Number:  549440002 
Status:  Excess 
Reason:  Secured  Area. 

New  Jersey 

Chapel  Hill  Front  Range  Light  Tovwr 
Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  [X)T 
Property  Number  879440002 
Status:  Unutilized 
Reason:  Other 
Comment:  Skeletal  tower. 

Ohio 

Bldg.  16 

RMl  Environmental  Services 
Ashtabula  Co:  Ashtabula  OH  44004- 
Landholding  Agency:  Energy 
Property  Number  419440002 
Status:  Excess 
Reason:  Other 

Comment:  Contamination:  Radioactive 
materials. 

Washington 

Control  Tower  Bldg.  ' 

U.S.  Coast  Guard  Air  Station 

Port  Angeles  Co:  Clallam  WA  98362- 

Landholdlng  Agency:  DOT 

Property  Number  879440001 

Status:  Underutilized 

Reason:  Within  airport  runway  clear  zone 

S«:ured  Area. 

(PR  Doc  94-27165  Filed  11-3-94;  8:45  am) 
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[Docket  Nos.  N-94-3659;  FR-3540-N-03: 
N-84-3682;  FR-3615-M-02] 

Announcement  of  FY  1993  and  FY  1994 
Funding  Awards  for  Historically  Black 
Colleges  and  Universities  Program 

AGENCY:  Office  of  the  Assi.stant 

Se<:retary  for  Community  Planning  and 

Development.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notiHes  the  public  of  funding  awards 
made  under  the  Historically  Black. 
Colleges  and  Universities  (HBCU) 
Program.  The  purpose  of  this  document 
is  to  announce  the  names  and  addresses 
of  the  award  winners  and  the  amount  of 
the  awards  to  be  used  to  help  HBCUs 
expand  their  role  and  effectiveness  in 
addressing  community  development 
needs. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  Turk.  OfHce  of  Technical 
Assistance,  Department  of  Housing  and 
Urban  Development.  451  7th  Street  SW.. 
room  7253,  Washington,  DC  20410. 


Telephone  number:  (202)  708-3176.  The 
TDD  number  for  the  hearing  impaired  is 
(202)  708-2565.  (These  are  not  toll-free 
numbers.) 

8UPPt.EMENTARY  INFORMATION:  This 
program  is  authorized  under  Section 
107(b)(3)  of  the  Housing  and 
Community  Development  Act  of  1974 
(the  1974  Act).  The  program  is  governed 
by  regulations  contained  in  24  CFR 
570.400,  570.404  and  24  CFR  Part  570, 
subparts  A,  C, ),  K  and  0.  Only  HBCUs 
as  determined  by  the  Department  of 
Education  in  34  CFR  608.2  in 
accordance  with  that  Department's 
responsibilities  under  Executive  Order 
12677,  dated  April  28. 1989.  are  eligible 
to  submit  applications. 

The  objectives  of  this  program  are  to 
help  HBCUs  expand  their  role  and 
effectiveness  in  addressing  community 
development  needs,  including 
neighborhood  revitalization.  housing 
and  economic  development  in  their 
localities,  consistent  witti  the  purposes 
of  the  1974  Act;  and  to  help  HBCUs 
address  the  priority  heeds  of  their 
localities  in  meeting  HUD  priorities. 

A  Notice  of  Funding  Availability 
(NOFA)  announcing  HUD's  FY  1993 
funding  of  $4.5  million  for  the 
Historically  Black  Colleges  and 
Universities  (HBCU)  Program  was 
published  on  September  17. 1993  (58  FR 
48716).  In  a  Notice  of  Funding 
Availnbility  (NOFA)  published  in  the 
Federal  Register  on  January  12. 1994 
(59  FR  1882),  the  Department 
announced  the  availability  of  $6.5 
million  of  FY  1994  funding  for  the 
HBCU  Program  plus  an  additional  $2 
million  of  FY  1993  funding.  The  total 
amount  of  FY  1993  and  FY  1994 
funding,  $13  million,  was  combined 
into  a  single  competition  and  the 
application  due  dale  of  the  FY  1993 
NOFA  was  extended  to  run 
concurrently  with  the  FY  1994  NOFA. 
The  applications  received  for  funding 
were  reviewed,  evaluated  and  scored 
based  on  the  criteria  in  the  NOFAs.  As 
a  result,  HUD  has  awarded  grants  to  28 
Historically  Black  Colleges  and 
Universities. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15.  1989).  the 
Department  is  publishing  details 
concerning  the  recipients  of  these 
awards,  as  follows: 

Historically  Black  Colleges  and 
Universities  (HBCU)  Program  Grants 

1.  Xavier  University  of  Louisiana 

President:  Dr.  Norman  C.  Francis, 
Harris-Stowe  State  College.  Laclede 
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Street,  St  Louis.  MO  63103.  Telephone: 
(504)  482-2801. 

Project  Director:  Brands  B.  DavilUer. 
(504)  483-7510.  ext.  3680. 

Project  Funds:  HUD  Grant  Award:  Up 
to  $500,000. 

Proposal  Description:  The  prefect  will 
increase  resident  participation  in  the 
revitalization  of  the  area.  It  also  mil 
assist  them  in  planning  to  address  the 
physical,  social,  and  economic  needs 
and  infrastructure  needed  to  support 
housing  and  economic  development. 

2.  Mississippi  Valley  State  University 

President:  Dr.  William  W.  Sutton. 

Mississippi  Valley  State  University, 
Highway  82  West.  Itta  Bena.  MS  38941. 
Telephone:  (601)  254-9041. 

Project  Director  Mr.  Robert  E.  Moore. 
(601) 254-7552. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  Grant  will  be 
awarded  subject  to  successful 
negotiations  with  HUD's  Office  of 
Procurement  and  Contracts. 

The  proposed  project  will  provide  a 
partnership  opportunity  that  will  attract 
private  lenders  and  in-kind  fimds  as 
well  as  non-profit  outreach  and 
technical  assistance.  A  unique  "public/ 
private"  partnership  is  planned  to 
provide  decent,  safe  and  sanitary 
housing  to  low-income  homeowners. 

Proposed  Features: 

(1)  The  project  activities  will  include 
the  code  standard  rehab  of  homeowner 
housing  units; 

(2)  Acquisition  of  substandard  rental 
property; 

(3)  Relocation  of  low-income  renter 
families; 

(4)  Construction  of  new  replacement 
housing:  and 

(5)  Demolition  of  substandard  units. 

3.  Grambling  State  University 

President:  Dr.  Harold  W.  Lundy,  P.O. 
Box  607,  Grambling.  LA  71245, 
Telephone:  (318)  274-2211. 

Project  Director  Ms.  Rosetta  H.  Days. 
Telephone:  (318)  274-2660. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  project  will 
assist  in  the  economic  revitalization  and 
restoration  of  a  predominantly  black 
college  town  through  renovation  of 
Main  Street  business  district. 

Proposed  Features: 

(1)  Provide  provision  for  education, 
job  skills  training  and  employment: 

(2)  Establishment  of  a  community 
economic  development  center. 

(3)  Development  of  an  anti-drug  and 
crime  prevention  program; 

(4)  Improve  the  quality  of  family  life 
through  intergovernmental  recreational 
activities;  and 


(5)  Create  a  functional  partnership 
with  the  City  of  Ckambling. 

4.  Lincoln  University 

President  Dr.  Wendell  G.  Raybum. 
Lincoln  University,  830  Chestnut  Street, 
Jefferson  Qty,  MO  65101.  Telephone: 
(314) 681-5042. 

Project  Director:  Sherrie  Koechling- 
Andrae,  (314)  681-5487. 

Project  Funds:  HUD  (kant  Award: 
$500,000. 

Proposal  Description:  This  grant  is  a 
joint  venture  between  the  Community 
Development  Corporation  of  Kansas 
City  and  Lincohi  University.  Jefferson 
City,  Missouri.  This  proposed  project 
will  attempt  to  meet  the  economic 
development  needs  of  the  Central  Core 
Enterprise  Zone  in  Kansas  City, 
Missouri. 

Proposed  Features: 

(1)  Conduct  two  ten- week 
entrepreneurial  institutes  to  teach  the 
basic  skills  necessary  to  start-up  and 
operate  a  small  minority  business, 
including  attitude  and  empowerment 
topics; 

(2)  Development  of  an  entrepreneurial 
empowerment  scale  as  a  tool  to  assist  in 
the  measurement  of  the  potential 
successful  business  and  as  a  diagnostic 
tool  in  analysis  of  areas  of  the 
entrepreneurial  needs  development; 

(3)  Provide  a  revolving  loan  program 
for  businesses  to  be  located  in  the 
enterprise  zone; 

(4)  Conduct  two  different  types  of 
workshops,  one  set  on  business  and 
home  maintenance  topics,  and  then  an 
eight- week  certified  course  for  real 
estate;  and 

(5)  Dissemination  of  information  to 
keep  the  public  informed  as  to  the 
available  programs  and  opportunities 
with  the  intention  of  maintaining  and 
developing  the  entrepreneurial  network 
already  established. 

5.  Lemoyne-Owen  College 

President:  Dr.  Burnett  Joiner, 
Lemoyne-Owen  College.  807  Walker 
Avenue,  Memphis,  TN  38126, 
Telephone:  (901)  774-^090. 

Project  Director  Dr.  McKinley  C. 
Martin,  (901)  775-3465. 

Project  Funds:  HUD  Grant  Award: 
$320,000. 

Proposal  Description:  The  project  will 
establish  a  program  for  community 
service  and  create  an  infrastructure  to 
support  and  strengthen  economic 
development  activities. 

Proposed  Features: 

(1)  Provide  transitional  living 
facilities  to  clients  of  the  Memphis 
Homeless  Shelter  Center  who  have  been 
placed  on  jobs  or  in  a  training/ 
educational  program; 


(2)  Provide  facility  for  a  day /night 
child  care  program  to  serve  clients  and 
a  limited  number  of  other  persons  using 
space  available  criteria: 

(3)  Establish  a  laboratory  to  co-locate 
services  and  agencies  to  enhance  the 
economic  activity  within  the 
community  surrounding  LeMoyne- 
Owen  College  of  the  LeMoyne  Garden 
Community; 

(4)  Provide  a  facility  to  co-locate 
college  and  commimity  development 
support  elements;  and 

(5)  Provide  facilities  for  agencies  that 
will  facilitate  the  development  of  the 
infrastructure  to  support  and  strengthen 
economic  activities  in  the  localities  of 
Memphis  and  Shelby  County 
Tennessee: 

6.  Spelman  College 

President:  Dr.  Johnetta  B.  Cole, 
Spelman  College.  350  Spelman  Lane. 
SW.  Atlanta,  GA  30314,  Telephone: 
(404) 681-3643. 

Project  Director  Ms.  Olivia  Scriven, 
(404) 223-7514. 

Project  Funds:  HUD  Grant  Award: 
$253,450. 

Proposal  Description:  The  project  will 
implement  an  Entrepreneurial  Business 
Development  Program  dedicated  to 
expand  opportunities  for  local  business 
owners.  Also,  it  will  further  contribute 
to  the  stability  of  the  area  and  the  ability 
'of  Spelman  College  to  assume  a  more 
pivotal  role  in  the  area's  growth  and 
development. 

Proposed  Features: 

(1)  Provide  technical  assistance  and 
special  support  services  for  existing 
local  business  owners,  including  one-  - 
on-one  consultations; 

(2)  Provide  individualized  courses 
and  general  instruction  in  the  areas  of 
finance,  accounting,  strategic  marketing 
and  small  business  management. 

(3)  Provide  in-business  training  for 
community  residents  in  establishing  a 
small  business,  including  counseling, 
skills  assessment,  mentoring; 

(4)  Provide  hands-on  training  through 
employment  with  an  existing 
entrepreneur,  as  well  as  courses  in 
business  plan  writing,  venture  capital, 
financing,  marketing  and  advertising. 

7.  WiVey  College 

President:  Lamore  J.  Carter,  Wiley 
College,  Marshall.  TX  75670. 
Telephone:  (903)  927-3201. 

Project  Director:  Karen  Dismukes. 
(919) 335-3702. 

Project  Funds:  HUD  Grant  Award: 
$499,007. 

Proposal  Description:  The  project  will 
stimulate  neighborhood  revitalization 
through  affordable  fair  housing  and 
economic  development. 
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Proposed  Features: 

(1)  Rehabilitate  a  building  that  will  be 
used  to  provide  tutoring,  counseling  to 
low-  and  moderate-income  residents; 

(2)  Provide  counseling  to  marginally 
profitably  small  businesses  which  might 
otherwise  be  forced  to  close; 

(3)  Expand  its  cooperation  with 
existing  community  organizations  to 
provide  anti-gang,  anti-drug,  and  anti- 
crime  programs  for  the  locality;  and 

(4)  Implement  a  program  for  low- 
income  unwed  mothers  aimed  toward 
achieving  meaningful  employment  and 
independence. 

8.  University  of  Arkansas  at  Pine  Bluff 

Chancellor  Dr.  LawTence  A.  Davis,  Jr.. 
University  of  Arkansas  at  Pine  Bluff. 
North  Cedar  Street.  Pine  Bluff.  AR 
71601.  Telephone:  (501)  543-8980. 

Project  Director  Mr.  Mack  H.  Talley. 
(501) 543-8000. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Descnption.  The  project  will 
expand  UAPB  s  ability  to  impact  the 
problems  of  Pine  Bluff  and  furnish  the 
City  with  a  community  facility  that  will 
serve  as  a  conterence  and  training 
center.  Also  it  will  complement 
existing  publu  and  private  business 
and/or  community  economic 
development  efforts  within  the  City. 

Proposed  Features: 

(1)  Acquire  and  renovate  a  facility  to 
serve  as  a  center  for  community 
training,  economic  development  plus 
COG  and  business  incubation; 

(2)  Provide  research  and  development 
assistance  to  a  university-connected 
CDC  in  the  formation  of  for-profit 
business  enterprises  to  create  jobs: 

(3)  Provide  training  and  technical 
assistance  to  empower  two  public 
housing  resident  councils:  and 

(4)  Provide  grants  to  support  CDC- 
owned  business  development  and 
public  housing  resident  council 
projects. 

9  Fort  Valley  State  College 

President:  Dr.  Oscar  L.  Prater,  Fort 
Valley  State  College.  1005  State  College 
Drive.  Fort  Valley.  GA  31030. 

Contact  Person:  Dorothy  L.  Crumbly, 
(912) 825-6397. 

Project  Funds:  HUD  Grant  Award: 
S500.000. 

Proposal  Description:  Fort  Valley 
State  College  and  the  City  of  Fort  Valley 
have  formed  a  cooperative  agreement  to 
address  neighborhood  revitalization  in 
the  areas  of  housing,  community 
development,  and  economic 
development. 

Proposed  Features: 

(1)  Contribute  to  neighborhood 
revitalization  by  acquiring  and 


demolishing  the  dilapidated  rental 
property  of  six  adjacent  units  on  State 
College  Drive  and  Carver  Drive; 

(2)  Construct  two  single-family  units 
for  low-/moderate-income  families; 

(3)  Utilize  Department  of  Criminal 
Justice.  Sociology  and  Social  Work,  to 
help  residents  in  the  locality  expand 
their  commitment  to  community, 
family,  and  economic  lift:  and 

(4)  Conduct  informational  programs 
designed  to  stimulate  business  and 
economic  development  in  selected  rural 
communities. 

10  Harris-Stoi^e  State  College 

President:  Dr.  Henrj-  Givens.  (r.. 
Harris-Stowe  State  College,  Laclede 
Street.  St.  Louis.  MO  63103.  Telephone: 
(314) 340-3381. 

Project  Director:  Dr.  James  W. 
Gorham,  Jr..  (314)  340-3381. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  Harris-Stowe 
State  College  in  cooperation  with  the 
City  of  St.  Louis  will  implement  the 
initial  phase  of  an  ongoing,  long-term 
revitalization  and  redevelopment 
program.  The  completion  of  this  work 
will  result  in  a  significant  increase  in 
the  College's  capacity  to  make  a 
meaningful  contribution  to 
comprehensive  revitalization/ 
redevelopment  efforts  not  only  in  its 
own  neighborhood,  but  al.so  elsewhere 
in  the  City  of  St.  Louis. 

Proposed  Features: 

(1)  Assist  in  the  development  of  a 
center  for  child  development,  parent 
education  and  self-sufficiency  building: 
and 

(2)  Assist  in  the  construction  of  a 
green  space/playing  field. 

1 1 .  Fisk  University 

President:DT.  Henry  Ponder.  Fisk 
University.  1000  17th  Avenue.  North 
Nashville.  TN  37208.  Telephone:  (615) 
329-8715. 

Project  Director  Dr.  Jerry  M.  Shelton. 
in.  (615)  329-8555. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  project  will 
enable  Fisk  University  to  take  a  leading 
role  in  addressing  community 
development  needs  in  the  residential 
and  commercial  areas  adjacent  to  the 
campus. 

Proposed  Features: 

(1)  Fisk  University  will  design  and 
develop  a  neighborhood  commercial 
center  on  Jefferson  Street  adjacent  to  the 
campus: 

(2)  Implement  a  business  incubator 
operated  by  the  students  and  faculty  of 
the  Fisk  Business  Administration 
Department; 


(3)  Fisk  University  is  proposing 
through  a  nonprofit  to  build  eight 
housing  units  as  rental  properties  to  be 
available  to  low-  and  moderate-income 
individuals  or  families:  and 

(4)  Fisk  University  will  implement  a 
public  service  component  which  will 
promote  a  linkage  between  the  Boy.s  and 
Girls  Club,  youth  of  the  Andrew  Jackson 
Courts  pubUc  housing  project  and 
students  and  faculty  of  Fisk  University 

12.  Bennett  College 

President:  Dr  Gloria  Scott.  Bennett 
College,  900  E.  Washington  Street. 
Greensboro.  NC  27401.  Telephone:  (919| 
370-8626. 

Project  Director:  Dr  Ulysses  Bell. 
(910)  370-6602. 

Prt)ject  Funds:  HUD  Grant  Award 
$500,000. 

Proposal  Description.  Bennett  Col  lege 
will  operate  an  intensive  and  extensive 
early  intervention  program  to  remove 
women  and  their  families  off  public 
welfare  and  to  help  them  become  viabU^ 
e<.ononiii.dl  families  producing  tax 
i.ontributions. 

(1)  Bennett  College  will  construct  a 
low-income  24-unit  housing  complex 
and  a  child  care  center  for  low-income 
families  on  college-owned  land — land 
received  to  help  enhance  the 
commitment  to  improve  the  Southea.st 
area  as  part  of  community 
redevelopment,  and 

(2)  Provide  social  workers,  nutrition 
specialists  (including  food  preparation) 
economic  development  specialists, 
child  and  family  development 
specialists  to  support  the  project 
participants. 

23.  Morgan  State  University 

President  Dr.  Earl  S.  Richardson. 
Morgan  Stqte  University.  Cold  Spring 
Lane  and  Hillen  Road.  Baltimore.  MD 
21239. 

Contact  Person:  Dr.  Robert  B.  Hill. 
(410)  319-3200. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  project  will 
provide  important  educational,  training 
and  information  ser\'ices  to  welfare 
recipients  and  their  public  housing 
resident  councils  that  would  expand  on 
the  existing  programs  of  Morgan  State 
University  (MSU)  that  are  targeted  lo 
residents  of  CDBG  and  other  low- 
income  areas  in  Baltimore  City. 

Proposed  Features: 

(1)  Conduct  Workforce  Competenc> 
and  Entrepreneurship  (WCE)  courses 
that  will  permit  public  housing 
residents  to  enhance  their  employment 
and  entrepreneurial  skills  and  to  obtain 
associate  certificates  over  a  two  to  three 
year  period  that  can  be  credited  toward 
a  bachelor's  degree;  and 


(2)  Conduct  a  series  of  on-site 
Technical  Assistance  (TA)  workshops 
for  public  housing  resident  councils  and 
residents  on  how  to  assess  community 
needs,  how  to  build  and  use  a  data- 
collection  system  for  more  effective 
planning  and  community  revitalization, 
etc. 

14.  Voorhees  College 

President  Dr.  Leonard  E.  Dawson, 
Voorhees  College.  Denmark,  SC  29041 , 
Telephone:  (803)  793-3544. 

Project  Director  Willie  B.  Owens. 
(803)  793-3351.  ext.  7247. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  purpose  of 
this  project  is  to  empower  low-income 
female  heads  of  household  to  become 
self  sufficient. 

Proposed  Features 

(1)  Renovation  of  five  (5)  townhouses 
and  one  (1)  bungalow  to  house  eleven 
(11)  low-income  families; 

(2)  Renovation  of  T.  H.  Moore  Student 
Center  to  accommodate  a  HeadStart 
Program  that  will  complement  the 
Bamberg  Future  2000  Project:  and 

{^)  Recruit  thirty  (30)  eligible  program 
participants  and  enroll  them  in 
Voorhees  College  as  matriculating 
students. 

J  5.  Morris  Brown  College 

President.  Dr.  Samuel  D.  Jolley.  Jr.. 
Morris  Brown  College,  643  Martin 
Luther  King  Jr.  Drive,  Atlanta.  GA 
30314.  (404)  220-0100. 

Project  Director:  Dr.  Wilton  E. 
Heyliger,  (404)  220-0233. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  purpose  of 
this  project  is  to  create  a  visible 
community  development  presence  In 
the  immediate  neighborhood  of  Morris 
Brown  College  ahd  to  leverage 
community  development  activities  of 
the  College  to  maximize  its  impact  on 
the  locals. 

Proposed  Features: 

(1)  Establish  a  small  business 
assistance  center  to  augment  the  current 
services  of  the  Small  Business 
Development  Center; 

(2)  Renovate  the  first  floor  of  Jordan 
Hall  to  provide  space  for  a  child  and 
family  resource  center;  and 

(3)  Develop  and  conduct  a  workplace 
skills  component  for  low-  and  moderate- 
income  residents  to  improve  their  skills 
10  become  more  competitive  in  the  job 
market. 

16  Kentucky  State  University 

President:  Dr.  Mary  L.  Smith. 
Kentucky  State  University,  East  Main 
Street.  Frankfort.  KY  40601.  (502)  227- 
6260. 


Project  Director  Dr.  Gus  T.  Ridgel, 
(502) 227-6688. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  projeci  will 
assist  in  upgrading  and  improving 
housing  conditions  in  neighborhoods 
around  the  school.  It  also  will  construct 
a  community  interaction  center  which 
will  provide  services  to  residents  of 
Douglas  Avenue  and  the  City  of 
Frankfort. 

(1)  Acquisition  of  five  vacant 
dilapidated  structures  which  will  allow 
Kentucky  State  University  to  construct  a 
community  interaction  center  and 
rebuilding  of  a  7-unit  apartment 
building;  and 

(2)  Construction  of  three  new  single- 
family  dwellings. 

1 7.  Benedict  College 

President:  Dr.  David  Swinton, 
Benedict  College,  Harden  &  Blanding 
Streets.  Columbia.  SC  29204 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  projeci  will 
implement  activities  that  will 
substantially  expand  its  role  and 
effectiveness  in  addressing  community 
development  needs  in  the  Read  Street 
area  of  Columbia,  South  Carolina. 

Proposed  Features: 

(1)  Proposed  activities  include  job 
development  and  placement; 

(2)  Training  for  commercial  janitorial 
service  for  entrepreneurs  and 
prospective  staff; 

(3)  Training  for  child  development 
associates; 

(4)  Case  management  and  counseling 
based  on  needs  and  analyses  based  on 
the  Myers-Briggs  Type  Indicator 
instrument; 

(5)  Provide  workshops/seminars  to 
include  tutoring  for  adults  and  children; 
and 

(B)  Provide  workshops  on  financial 
planning  and  credit  counseling,  family 
preservation,  conflict  resolution, 
negotiation  skills  and  self-esteem 
enhancement. 

18.  Elizabeth  City  State  University 

President:  Dr.  Jimmy  R.  Jenkins, 
Elizabeth  City  State  University,  Box  790, 
Elizabeth  City,  NC  27909,  Telephone: 
(919)  335-3230 

Project  Director  Mr.  Morris  Autry, 
(919) 335-3702. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  project  will 
conduct  activities  to  address  rural 
commimity  development  needs. 

Proposed  Features:  This  project  will 
conduct  activities  to  address  rural 
community  development  needs. 


(1)  Increase  afl'ordable  and  decent 
housing  opportunities  for  low-/ 
moderate-income  persons  by  the 
rehabilitation  of  10  homes  in  the  Oak 
Grove  Neighborhood; 

(2)  Expand  business  and  employment 
opportunities  for  low-/moderate-income 
persons; 

(3)  Implement  fair  housing  education 
and  outreach  activities;  and 

(4)  Implement  special  programs  to 
prevent  drug  abuse  and  trafficking  in 
public  housing  and  other  targeted  areas 
of  the  city. 

19  Texas  Southern  University 

■  President:  Dr.  Joann  Horton.  Texas 
Southern  University  3100  Cleburne 
Avenue,  Houston,  TX  77004. 
Telephone:  (713)  527-7033. 

Project  Director:  Ella  Nunn.  ("13) 
527-7033. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description- The  project  will 
expand  the  role  of  Texas  Southern 
University  in  the  Houston  community 
through  a  proposed  program  providing 
assistance  in  business  planning  and 
development,  management  and 
technical  assistance,  education  and 
training  for  the  creation  and  expansion 
of  small  businesses.  This  program  is  a 
planned  linkage  with  the  City  of 
Houston's  funded  Small  Business 
Development  Center 

Proposed  Features. 

(1)  Creation  of  linkage  through  a 
Memorandum  of  Agreement  between 
Texas  Southern  University  and  City  of 
Houston's  Small  Business  Development 
Center; 

(2)  Development  of  programs  which 
provide  a  continuum  of  care  for  the 
homeless;  and 

(3)  Assistance  to  implement  a 
program  which  aggressively  provides 
opportunities  for  the  creation  and 
expansion  for  small  and  disadvaiMaged 
businesses. 

20.  Norfolk  State  University 

President:  Dr.  Harrison  B  Wilson, 
Norfolk  State  University,  2401  Corprew 
Avenue,  Norfolk.  VA  23504.  Telephone: 
(804) 683-8670. 

Project  Director  Carolyn  Bell.  (804) 
683-8236. 

Project  Funds:  HUD  Grant  Award; 
$500,000. 

Proposal  Description:  Norfolk  State's 
propc^ed  activities  in  phase  two  will 
implement  a  holistic  approach  and 
relate  to  affordable  bousing,  crime, 
training,  emplojmient,  economic 
development,  health,  reducing  social 
barriers  caused  by  income,  and  family 
stability. 

Propiosed  features. 
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(1)  Biiild  five  (A)  new  horoeit  in  the 
Brambleton  oommunity  for  low-income 
penonx. 

(2)  Sponsor  home  affordabilitv  and 
fair  hoiUting  workshops  for  an  expanded 
number  of  persons; 

(3)  Provide  paid  apprenticeship 
training  to  five  (5)  low-income  adults 
targeting  Brambelton  residents: 

(4)  Sponsor  career  education  and  job 
information  workshops  targeting 
Brambelton  and  Norfolk's  other  low- 
income  areas; 

(5)  Develop  a  health  education  and 
fitness  program; 

(6)  Develop  a  mentoring  program  for 
fifteen  (15)  Brambehon  youth,  ages  7- 
15: 

(7)  Conduct  parenting  workshops  for 
low-income  persons,  targeting 
Brambelton  residents  and  open  to  other 
Norfolk  low-income  areas:  and 

(8)  Reduce  crime  in  Brambelton. 
especially  drug  trafficking. 

21.  Saint  Paul's  College 

President:  Dr.  Thomas  M.  Law,  Saint 
Paul's  College.  406  Windsor  Avenue. 
Lawrenceville,  VA  23868. 

Project  Director:  Dr.  Stanley  W. 
Johnson.  (804)  848-3355. 

Project  Funds:  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  This  project 
will  provide  an  access  ro^  to  the  212- 
acre  lake,  resources  and  facilities  for 
public  Ashing,  and  limited  recreational 
u.se  of  a  five-acre  tract  adjacent  to  Great 
Creek,  and  appropriate  parking. 

Proposed  Feature- 

(1)  Provide  child  care  for  the  children 
of  single  parents  in  a  model  program 
whereby  they  can  get  a  college 
education  and  become  independent  of 
public  assistance:  and 

(2)  Build  two  (2)  small  shelters  in  the 
Brunswick  Community  Park. 

22  fohnson  C  Smith  University 

Interim  President.  Dr.  Dorothy  Cow.ser 
Yancy,  Johnson  C.  Smith  University. 
100  Beatties  Ford  Road.  Charlotte.  NC 
28216. 

Project  Director  Mr.  Isaac  Heard.  Jr.. 
(704)378-1272. 

Project  Funds  HUD  Grant  Award: 
$4qq,974 

Proposal  Description  The  project  will 
support  a«4ivities  undertaken  by  the 
Johnson  C.  Smith  University. 
Community  Development  Corporation. 

Proposed  Features: 

(1)  Build  new  affordable  housing  and 
stabilize  the  existing  housing  stock 
within  the  corridor  through  a  program 
of  rehabilitation, 

(2)  Plan,  market  and  build  a 
community-based  ofHce  complex  into 
which  local  entrepreneurs  can  be 


"graduated"  from  the  West  Charlotte 
Business  Incubator; 

(3)  Attract  jobs  to  the  area  of  the 
Corridor  which  are  appropriate  for  the 
skill  and  experience  levels  of  the 
unemployed  and  underemployed 
residents  of  the  corridor  and 

(4)  Implement  a  Neighborhood 
Leadership  Training  Program  that  will 
work  to  provide  corridor  residents  with 
the  skills  necessary  to  advocate  for  their 
own  needs  and  desires  in  the  corporate, 
government  and  not-for-profit  arenas. 

23.  Prairie  View  A&M  Research . 
Foundation 

President:  General  Julius  Becton, 
Prairie  View,  TX  77446,  Telephone: 
(409)  857-2111.  HUD  Grant  Award: 

$499,945. 

Project  Director  Mr.  Bruce 
Cunningham.  (409)  845-0605. 

Proposal  Description  The  project  will 
build  a  Community  Center  for 
utilization  by  the  neighborhood 
residents. 

Proposed  Features.  The  Commumty 
Center  will  serve  as  a  meeting  pla<«  foe 
senior  citizens,  youth  and  families;  It 
also  will  provide  n8<,H^;sary  servicjwto 
the  communit>  and  the  fainiK 
opportunitioh  for  econoniir  uplift — job 
training,  business  seminars  and 
educational  activities. 

24.  Clark  Atlanta  lJniv»trsit\ 

Prefiident.  Dr  Thomas  W.  Cole.  Clark 
Atlanta  Universit\,  Jam**!.  P.  Brawley 
Drive,  at  Fair  Street.  SV\.  Atlanta.  GA 
rH0314,  Telephone:  (404)  880-8500. 

.Project  Director  Dr.  Edward  R.  Davis 
(404) 880-8461 

Project  Fund>.  HUD  Grant  Award: 
$490,000. 

Propofiol  Descnptinn- 

(1)  The  projet-t  will  provide  for  the 
acquisition  cost  for  up  to  five  units  of 
deteriorated  and/or  vucant  single-  or 
two-family  houses  in  the  Clark  Atlanta 
Universit\  target  area: 

(2)  Rehdbililiile  these  houses  and  sell 
each  unit,  at  a  cost  not  to  exceed 
$55,000  to  low-  and  moderate-income 
facilities:  and 

(3)  The  School  of  Social  Work  will 
deliver  comprehensive  social  services 
and  job  training  assistance  to  selected 
low-moderate-income  families. 

25.  Albanx  State  College 

Pn^i'lttiu  Dr  BillvC  Black  504 
College  Drive.  Albanv.  GA  ^1705. 
Telephone:  (912)  43()-4604. 

Fro/ect  Dirertor.  Lois  B  Hollis(912) 
430-4604 

Project  Funds  HUD  Grant  Award: 
$500,000 

Proposal  Deticriptmn  The  project  will 
conduct  activitiett  that  unpact  positively 


on  the  Washington  Homes 
neighborhood.  It  is  in  support  of  efforts 
to  promote  home  ownership  of  the 
Albany  Housing  Authority  whidi 
operates  the  public  housing  facilities  in 
the  City  of  Albany,  Georgia. 

Proposed  Features: 

(1)  Provide  technical  assistance  and 
support  services  for  non-profit  housing 
groups  and  community  organizations 
who  have  already  become  partners  with 
Albany  Community  Developmept  in 
building  low-  and  moderate- income 
housing; 

'    (2)  Develop  a  cxirriculum  to  train  non- 
profit housing  groups  and  community 
organizations  that  wish  to  build  low- 
and  moderate-income  housing: 

(3)  Develop  a  course  to  train 
prospective  low-  and  moderate-income 
home  buyers  in  the  responsibilities  and 
obligations  of  home  ownership. 

(4)  Develop  a  Comprehensive  Housing 
Services  Curriculum  to  train  trainers  in 
how  to  provide  human  residential 
services  in  transitional  housing: 

(5)  Conduct  a  series  of  workshops 
designed  to  introduce  aspiring  low-  and 
moderate-income  entrepreneurs  in  the 
target  neighborhood  to  basic  business 
ownership  ideas:  and 

(6)  Establish  a  Minority  Business 
Mentorship  Program  thai  will  match 
fledgling  entrepreneurs  in  Economic 
Development  Uplift  program  with 
established  business  entrepreneur  for 
mentorship. 

26.  Hamption  University 

President  Dr.  William  R.  Harvey, 
Hampton  University,  East  Queen  Street, 
Hampton,  VA  23504.  Telephone:  (804) 
727-5231. 

Project  Director.  Mr  Robert  C.  Askew, 
(804)  727-5570. 

Project  Funds-.  HUD  Grant  Award: 
$500,000. 

Proposal  Description:  The  project  will 
provide  a  vehicle  for  outreach  into  the 
locality  of  Phoebus  and  the  City  of 
Hampton. 

Proposed  Features: 

(1)  Create  a  partnership  with  the  Qty 
of  Hampton  and  the  Hampton 
Redevelopment  and  Housing  Authority 
to  assist  in  preserving  and  rehabilitating 
existing  inventory  of  low-income 
housing; 

(2)  Create  a  partnership  to  provide 
down  payment  assistance  for  home 
ownership  opportunities,  for  eligible 
low-  and  moderate-income  persons. 
through  Fannie  Mae's  Community 
Home  Buyer's  Program  3/2  component: 

(3)  Create  a  small  business  incubator 
to  stabilize  the  community,  strengthen 
the  family  and  provide  economic  uplift: 

(4)  Support  small  and  disadvantaged 
business  owners,  unemployed  and 
underemployed  persons: 


(5)  Create  Partnerships  with  the  City 
of  Hampton  and  the  private  sector  to 
address  the  physical,  social  and 
economic  needs  of  the  Phoebus 
community  in  a  comprehensive  manner; 
and 

(6)  Conduct  a  Fair  Housing 
Conference  to  provide  and  disseminate 
information  regarding  homeownership 
opportunities,  mortgage  credit, 
insurance  and  fair  housing  laws  and 
regulations. 

27.  Shaw  University 

President  I>r  Talb»jrt  O  Shaw,  Shaw 
University.  118  E  South  Street,  Raleigh^ 
NC  27611,  Telephone  (919)  546-8200. 

Projet-t  Director.  Eh-.  Arlease  G.  Salley, 
(919) 546-8375 

Project  Funds  HUD  Grant  Award: 
$500,000. 

Prqpoaal  Description  The  project 
activities  are  designed  to  determine  the 
economic  impact  of  implementing 
prograni.s  to  enhance  the  economic 
viability  ol  southeast  Raleigh,  a  low-to- 
moderate- income  community  that 
surround.s  Shaw  University. 

Pmpoaed  Feature.', 

(1)  Establish  a  Neighborhood 
Economic  Empowerment  Center  where 
technical  as.sistance  will  be  available  to 
current,  new,  and  prospective  business 
owners, 

(2)  Coiidui:t  economic  and  business 
seminars  for  residents  and  business 
owners. 

(3)  Devwlop  a  Coniinunity  Education 
Outreac  h  Prugraiii  to  provide  practiuji 
economic  and  ba.sii)es.s  information 
seminar>  to  residentN  and  business 
owners  in  order  to  increase 
participation  in  their  own  economic 
growth. 

(4)  Expand  Southeast  Raleigh 
Community  Development  Corporation's 
Homeovvnerbhip  Counseling  Program  as 
they  continue  their  housing 
constriiction  program,  and 

(5)  Develop  a  comprehensive  data 
base  of  southeast  Raleigh  to  be  used  by 
the  City  of  Raleit^h  and  others  as  they 
continue  to  identify  funds  for  economic 
development  in  the  area. 

28.  Coppin  State  College 

President  Dr  Calvin  W.  Burnett, 
Coppin  State  College,  200  West  North 
Avenue,  Baltimore,  MD  21239, 
Telephone:  (410)  383-5910. 

Project  Director:  Mr.  Melvin  A.  Bilal, 
(410)  290-0280. 

Project  Funds.  HUD  Grant  Award- 
$500,000. 

Proposal  Description  ■  The  proposed 
project  will  conduct  activities  to 
improve  the  physical  redevelopment  of 
the  Coppin  Heights  Neighborhood 
adjacent  to  the  College. 


Proposed  Features: 

(1)  Renovation  of  existing  residential 
structures  for  conversion  to  a 
neighborhood  health  clinic; 

(2)  The  School  of  Nursing  and  the 
Coppin  State  College  Development 
Foundation  will  jointly  develop  a 
neighborhood  health  clinic  run  by 
nurses  and  other  school  of  nursing 
support  personnel: 

(3)  Coppin  State  College  will  develop 
an  innovative  mixed  development  for 
the  entire  2500  block  of  North  Avenue, 
redeveloping  existing  3-story  row 
houses  for  low/mod  income  rental 
housing  on  the  two  (2)  upper  levels, 
with  neighborhood  retail  on  the  lower 
or  street  levels. 

Dated:  October  31, 1994. 
Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

IFR  Doc.  94-27367  Filod  11-3-94;  8:45  am] 
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Housing  Opportunities  for  Persons 
With  AIDS  Program;  Announcement  of 
Funding  Awards  for  FY  1993  and  FY 
1994 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Community  Planning  and 

Development,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  notice 
announces  the  funding  decisions  made 
by  the  Department  in  a  competition  for 
funding  under  the  Fiscal  Years  1993  and 
1994  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  prog.ra:n.  The 
notice  contains  the  names  of  award 
winners  and  the  amounts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maggie  H.  Taylor.  Acting.  Director, 
Office  of  Special  Needs  Assistance 
Programs,  Department  of  Housing  and 
Urban  Etevelopment,  room  7262,  451 
Seventh  Street,  SW..  Washington,  DC 
20410.  telephone  (202)  708-4300.  The 
TDD  number  for  the  hearing  impaired  is 
(202)  708-2565.  (These  are  not  toll-free 
numbers). 
SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  competition  was  to 
award  grants  for  housing  assistance  and 
supportive  services  by  two  types  of 
projects:  (1)  Grants  for  special  projects 
of  national  significance  which,  due  to 
their  innovative  nature  or  their  potential, 
for  replication,  are  likely  to  serve  as 
effective  models  in  addressing  the  needs 


of  low-income  persons  living  with  HIV/ 
AIDS  and  their  families:  and  (2)  grants 
for  projects  that  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  low- 
income  persons  living  with  HIV/ AIDS 
and  their  families. 

The  assistance  made  available  in  this 
announcement  is  authorized  by  the 
AIDS  Housing  Opportunity  Act  (42 
U.S.C.  12901),  as  amended  by  the 
Housing  and  Community  Development 
Act  of  1992  (Pub  L  102-550.  approved 
October  28, 1992).  The  funding  was 
appropriated  by  the  HUD 
Appropriations  Act  of  1993  (Pub  L. 
102-389,  approved  October  6.  1992)  and 
by  the  HUD  Appropriations  Act  of  1994 
(Pub.  L.  103-124,  approved  October  28. 
1993).  The  competition  was  announced 
in  a  Notice  of  Funding  Availability 
(NOFA)  published  in  the  Federal 
Register  on  April  11  1994  (59  FR 
17186).  Applications  were  rated  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  that 
Notice. 

A  total  of  $25,026,043  was  awarded  nj 
31  applicants  under  two  <  ategories  of 
assistance:  $12,678,826  in  15  grants  for 
special  projects  of  national  significance: 
and  $12,347,217  in  16  grants  for  proje«;is 
that  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services.  In 
accordance  with  section  102(a)(4)(C)  ol 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub 
L.  101-235,  approved  December  15. 
1989),  the  Department  is  publishing  th»^ 
grantees  and  amounts  of  the  axvards  a< 
follows: 

Chart  1.  Special  Projects  of  National 
Significance: 

Son  Francisco  Black  Coalition  on  AIDh 

San  Francisco,  CA — S718.372 
Tarzona  Treatment  Center.  Inc  . 

Tarzana,  C>1— $1,000,000 
State  of  Connecticut  Departivcni  <>l 

Social  Services — $1,000,000 
City  of  Key  West.  FL,  Housing 

Authority— 5997,672. 
The  AIDS  Project,  Inc..  Port  had  ME— 

$669,260. 
Baltimore  County,  MD,  Depanmviu  of 

Community  Development— SH3H .  3  5  ^ 
AIDS  Housing  Corporntinn.  Bn>Hnn 

AM— $461,590. 
Patterson  Residential  Care  Inc  .  Oi-ftDit 

M/— $572,442. 
New  fersey  Housing  and  Mnrtgn^t^ 

Finance  Agency— %\  .000,000 
Housing  Works,  Inc..  Ne^v  Vnrk  G'v 

Ary— $1,000,000. 

Southside  Community  S4ission 

Brooklyn.  NY— $437,740 
New  York  State  Deportment  <il  Hfnltl>- 

$985  724 
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Municipality  of  San  Juan.  PR. 
Department  of  Housing  and 
Community  Development — $997,672. 

Houston  Regional  HIV/AIDS  Resource 
Group,  Inc.,  Houston,  TX— 
$1,000,000. 

City  of  San  Antonio,  TX,  Department  of 
Community  Initiatives—Sl.000.000. 

Chart  2.  Projects  that  are  part  of  long- 
term  comprehensive  strategies  for 
providing  housing  and  related  services: 

State  of  Alaska,  Housing  Finance 
Corporation— $997 .672 . 

Pima  County  Community  Services,  AZ — 
S698.598. 

State  of  Arkansas,  Department  of 
Health— $997, 25\. 

City  of  Savannah,  GA.  Bureau  of  Public 
Development— S9%S,A\^. 

County  of  Maui.  HI,  Department  of 
Housing  and  Human  Concerns — 
$250,000. 

Lexington-Fayette  Urban  County 
Government,  Division  of  Community 
Development,  KY— $1,000,000. 

City  of  Lansing.  MI,  Department  of 
Planning  and  Neighborhood 
Development— $152,540. 

State  of  Mississippi.  Department  of 
Health— $1,000,000. 

State  of  Missouri,  Department  of 
Health— $996,653. 

City  of  Eugene,  OR.  Planning  and 
Development  Department— $689,700. 

State  of  Rhode  Island.  Housing  and 
Mortgage  Finance  Corporation — 
$833,421. 

Utah  Department  of  Community  and 
Economic  Development — $389,534. 

Washington  State  Department  of 
Community.  Trade  and  Economic 
Development — $1,000,000. 

Spokane  County,  WA.  Community 
Svnices  Department— $695,250. 

State  of  West  Virginia,  Governor's 
Cabinet  on  Children  and  Families — 
$657,183. 

City  of  Madison,  WI,  Department  of 
Planning  and  Development — 
$999,000. 

Total  Grants  Allocated  in  Charts  1  and 

2:  $25,026,043 

Dated:  October  31. 1994. 
Andrew  Cuomo. 

Assistant  Secretary  for  Community  Planni/}g 
and  Development. 

IFR  Doc  94-27366  Filed  11-3-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretaty 

U.S.  Bureau  of  Mines  Advisory  Board; 
Establisfunent 

This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
establishing  the  U.S.  Bureau  of  Mines 
Advisory  Board.  The  purpose  of  the 
board  shall  be  to  provide  the  Director  of 
the  U.S.  Bureau  of  Mines  with  expert 
advice  on  policy  and  program  direction. 

Further  information  regarding  the 
advisory  board  may  be  obtained  from 
the  Director.  U.S.  Bureau  of  Mines, 
Department  of  the  Interior.  810  7th 
Street.  NW..  Washington,  DC  20241. 

The  certification  of  establishment  is 
published  below. 

Certiflcatioo 

I  hereby  certify  that  establishment  of 
the  U.S.  Bureau  of  Mines  Advisory 
Board  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  30  U.S.C  1-8. 

Dated:  )uly  8.  1994. 
Bnic«  Babbitt. 
Secretary  of  the  Interior. 
IFR  Doc.  94-27412  Filed  1 1-3-94;  8:43  ami 
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Bureau  of  L^nd  Management  ^ 

[CO-020-05-1 320-01 ;  COC  56447] 

Notice  of  Public  Hearing  and  Request 
for  Comments  on  Environmental 
Assessment,  Maximum  Economic 
Recovery  Report,  and  Fair  Market 
Value;  Application  for  Competitive 
Coal  Lease  COC  56447;  Colorado 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Public  Hearing. 

SUMMARY:  Bureau  of  Land  Management. 
Colorado  State  OfTice,  Lakewood, 
Colorado,  hereby  gives  notice  that  a 
public  hearing  will  be  held  to  receive 
comments  on  the  environmental 
a.ssessment,  maximum  economic 
recovery,  and  fair  market  value  of 
federal  coal  to  be  offered.  An 
application  for  coal  lease  was  filed  by 
Mountain  Coal  Company  requesting  the 
Bureau  of  Land  Management  offer  for 
competitive  lease  2,769.67  acres  of 
federal  coal  in  Gunnison  County, 
Colorado. 


DATES:  The  public  hearing  will  be  held 
at  7  p.m..  December  5, 1994.  Written 
comments  should  be  received  no  later 
than  December  15, 1994. 
ADDRESSES:  The  public  hearing  will  be 
held  in  the  Paonia  Town  Hall,  Paonia 
Community  Center  Room,  214  Grand 
Avenue,  Paonia,  Colorado.  Written 
comments  should  be  addressed  to  the 
Bureau  of  Land  Management, 
Uncompahgre  Basin  Resource  Area 
Office,  2505  South  Townsend  Avenue, 
Montrose,  Colorado  81401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Belt,  Area  Manager,  Uncompahgre 
Basin  Resource  Area  Office  at  the 
address  above,  or  by  telephone  at  (303) 
249-6047. 

SUPPLEMENTARY  INFORMATION:  Bureau  of 
Land  Management,  Colorado  State 
Office.  Lakewood,  Colorado,  hereby 
gives  notice  that  a  public  hearing  will  be 
held  on  December  5, 1994,  at  7  p.m.,  in 
the  Paonia  Town  Hall,  214  Grand 
Avenue,  Paonia.  Colorado. 

An  application  for  coal  lease  was  filed 
by  Mountain  Coal  Company  requesting 
the  Bureau  of  Land  Management  oiTer 
for  competitive  lease  federal  coal  in  the 
lands  outside  established  coal 
production  regions  described  as: 

T.  13  S..  R.  90  W..  6th  P.M. 
Sec.  10,  SEV4SEV4; 
Sec.  11.  lots  9  to  12,  inclusive,  and 

SWV4SWV4; 
Sec.  14.  lots  1  to  16.  inclusive; 
Sec.  15,  lots  1  to  4.  inclusive,  and 

E'/iWVzSW'A: 
Sec  22,  lots  1  to  16.  inclusive: 
Sec.  23.  lots  1  to  16,  inclusive; 
Sea  26.  lots  1  to  16.  inclusive. 
Conuining  2,769.67  acres. 

The  coal  resource  to  be  offered  is 
limited  to  coal  recoverable  by 
underground  mining  methods. 

The  purpose  of  the  hearing  is  to 
obtain  public  comments  on  the 
environmental  assessment  and  on  the 
following  items: 

(1)  The  method  of  mining  to  be 
employed  to  obtain  maximum  economic 
recovery  of  the  coal, 

(2)  The  impact  that  mining  the  coal  in 
the  proposed  leasehold  may  have  on  the 
area,  and 

(3)  The  methods  of  determining  the 
fair  market  value  of  the  coal  to  be 
offered. 

Written  requests  to  testify  orally  at  the 
December  5, 1994,  public  hearing 
should  be  received  at  the  Uncompahgre 
Basin  Resource  Area  Office  prior  to  the 
close  of  business  December  5,  1994. 
Those  who  indicate  they  wish  to  testify 
when  they  register  at  the  hearing  may 
have  an  opportunity  if  time  is  available. 

In  addition,  the  public  is  invited  to 
submit  written  comments  concerning 


the  fair  market  value  and  maximum 
economic  recovery  of  the  coal  resource. 
Public  comments  will  be  utilized  in 
establishing  fair  market  value  for  the 
coal  resource  in  the  described  lands. 
Comments  should  address  specific 
factors  related  to  fair  market  value 
including,  but  not  limited  to: 

1.  The  quality  and  quantity  of  the  coal 
resource. 

2.  The  price  that  the  mined  coal 
would  bring  in  the  market  place. 

3.  The  cost  of  producing  the  coal. 

4.  The  interest  rate  at  which 
anticipated  income  streams  would  be 
discounted. 

5.  Depreciation  and  other  accounting 
factors. 

6.  The  mining  method  or  methods 
which  would  achieve  maximum 
economic  recovery  of  the  coal. 

7.  Documented  information  on  the 
terms  and  conditions  of  recent  and 
similar  coal  land  transactions  in  the 
lease  area,  and 

8.  Any  comparable  sales  data  of 
similar  coal  lands. 

Should  any  information  submitted  as 
comments  be  considered  to  be 
proprietary  by  the  commenter,  the 
information  should  be  labeled  as  such 
and  stated  in  the  first  page  of  the 
submission.  Written  comments  on  the 
environmental  assessment,  maximum 
economic  recovery,  and  fair  market 
value  should  be  sent  to  the 
Uncompahgre  Basin  Resource  Area 
Office  at  the  above  address  prior  to  close 
of  business  on  December  15, 1994. 

Substantive  comments,  whether 
written  or  oral,  will  receive  equal 
consideration  prior  to  any  lease  offering. 

The  Draft  Environmental  Assessment 
and  Maximum  Economic  Recovery 
Report  are  available  from  the 
Uncompahgre  Basin  Resource  Area 
Office  upon  request. 

A  copy  of  the  Draft  Environmental 
Assessment,  the  Maximum  Economic 
Recovery  Report,  the  case  file,  and  the 
comments  submitted  by  the  public, 
except  those  portions  identified  as 
proprietary  by  the  commenter  and 
meeting  exemptions  stated  in  the 
Freedom  of  Information  Act.  will  be 
available  for  public  inspection  at  the 
Colorado  State  Office,  2850  Youngfield, 
Lakewood.  Colorado. 

Dated:  October  3 1 , 1 994. 
James  E.  Edwards,  Jr., 
Managietnent  Team  Resource  Services. 
IFR  Doc  94-27368  Filed  11-3-94;  8.45  ami 
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[MT-070-06-1430-00;  MTM82S85] 

Notice  Of  Realty  Action:  Exchange 

AGENCY:  Butte  District  Office,  Bureau  of 
Land  Management.  Interior. 
ACTION:  Notice  of  realty  action 
MTM82585,  Exchange  of  public  and 
private  lands  in  Madison  and 
Beaverhead  Counties. 

SUMMARY:  The  following  described  BLM 
lands  have  been  determined  to  be 
suitable  for  exchange  -under  Section  206 
of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C 
1716.  as  amended. 

Montana  Principal  Meridian 


Acres 

T13S.  R5W 

Section  19: 

Lots  1-4  _    „.  . 

E2.  E2W2 „ 

Section  20: 

152.72 
480.00 

SW  

160  00 

NWSE  ._ „ 

S2SE 

Section  29: 

40.00 
80.00 

N2N2 

SENW  

Section  30: 

160.00 
40.00 

N2NE..„ 

80.00 

T5S,  R4W 

Section  34: 

SE4NW4,  82 

360.00 

Containing  atxjut  1.552.72  acres  of  putjiic 
lands. 

In  exchange  for  these  lands,  the 
United  States  will  acquire  the  following 
described  land  from  Mr.  Jack  Thomas: 

Montana  Principal  Meridian 


- 

Acres 

Section  10: 

NW4NW4  

S2NW4 

40.00 
80  00 

SW4  

160  00 

SW4SE4 

40.00 

Containing  320  acres  of  private  lands. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  comments  to  the  Bureau  of 
Land  Management,  at  the  address 
shown  below.  Any  adverse  comments 
will  be  evaluated  by  the  BLM,  Montana 
State  Director,  who  may  sustain,  vacate, 
or  modify  this  realty  action.  In  the 
absence  of  any  objections,  tbis  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  related  to  the  Exchange, 
including  the  Environmental 
Assessment  .is  available  for  review  at 


the  Dillon  Resource  Area  Office,  1005 
Selway  Drive,  Dillon.  MT  59725. 

SUPPLEMENTARY  INFORMATION:  The 
publication  of  this  notice  segregates  the 
public  lands  described  above  from 
settlement,  sale,  location  and  entry 
under  the  public  land  laws,  including 
the  mining  laws,  but  not  from  exchange 
pursuant  to  Section  206  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  for  a  period  of  2  years  from  the 
date  of  first  publication.  The  exchange 
will  be  made  subject  to: 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals  in 
accordance  with  43  U.S.C  945. 

2.  Right-of-way  MTM80640  to  the 
United  States  for  a  road  33  feet  in  width 
in  Sections  19,  20,  and  29,  Tl3S,  R5\V. 

3.  An  RS2477  right-of-way  66  feet  in 
width  for  a  county  road  in  Section  29. 
T13S.  R5VV. 

4.  An  RS2477  right-of-way  66  feet  in 
width  for  a  county  road  in  Section  34. 
T5S,  R4VV. 

5.  Right-of-way  {MTM020357)  100 
feet  in  width  to  Vigilante  Electric 
Cooperative  for  an  electric  transmission 
line  in  Sections  20  and  29,  T13S,  R5VV. 

6.  Right-of-way  (MTM48933)  20  feet 
in  width  to  Montana  Power  Comf>any 
for  an  electrical  distribution  line  in 
section  34,  T5S,  R4VV. 

7.  Right-of-way  (MTM81388)  12  feet 
in  width  for  a  road  to  a  local  residence 
in  Section  34,  T5S.  R4VV. 

8.  A  reser\'ation  to  the  United  States 
for  the  saleable  minerals  in  the  NW 'A 
SW'A,  Section  34,  T5S,  R4W. 

9.  All  other  valid  existing  rights  (e.g.. 
rights-of-way,  easements,  and  leases  of 
record). 

10.  The  exchange  must  meet  the 
requirements  of  43  CFR  4110.4-2(b). 

This  exchange  is  consistent  with 
Bureau  of  Land  Management  policies 
and  planning  and  has  been  discussed 
with  State  and  local  officials.  The 
estimated  intended  completion  date  for 
the  exchange  is  December  1994.  The 
public  interest  will  be  served  by 
completion  of  this  exchange  because  it 
will  enable  the  Bureau  of  Land 
Management  to  acquire  lands  with  high 
public  values  and  will  increase 
management  efficiency  of  public  lands 
in  the  area. 

Dated:  October  26, 1994. 
Orvd  I„  Hadley, 
Associate  District  Manager. 
IFR  Doc.  94-27335  Filed  11-3-94^8:45  ami 
BILLING  COOC  4310-ON-M 
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Fish  and  Wildlife  Service 
AvailabiHty.  Oil  Spill  Restoration  Plan 

AOCNCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  herein  releases  the 
draft  Apex  Houston  Oil  Spill 
Restoration  Plan  (Plan)  for  public 
review.  The  Plan  covers  the  Service 
proposal  to  restore  natural  resources 
injured  as  a  result  of  the  1986  Apex 
Houston  barge  oil  spill. 
DATES:  Written  comments  must  be 
submitted  on  or  before  December  5, 
1994. 

ADDRESSC8:  Requests  for  copies  of  the 
Plan  may  be  made  to:  U.S.  Fish  and 
Wildlife  Service.  Ecological  Services, 
2R00  Cottage  Way.  Room  E-1803. 
Sacramento.  CA  95825. 

Written  comments  or  material 
regarding  the  Plan  should  be  sent  tn  the 
same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Wel.sh.  Natural  Resource  Damage 
Assessment  Branch  Chief,  U.S.  P'ish  and 
Wildlife  Service.  280«  Cottage  Way. 
Room  &-1803.  Sacramento  CA  95825. 

Interested  parties  may  also  rjill  (916) 
978-5603  for  further  information. 

Restoration  nf  Nearshorc  Breeding 
Seabird  ('>olonics  on  the  Ci;ntral 
California  Coast 

hxncutive  Summary 

Dotween  January  28  ond  February  4. 
1986  the  transportation  barge  Apex 
Houston  discharged  an  undetenninmi 
amount  of  San  loaquin  Valley  crude  oil 
while  in  transit  from  San  Francisco  Bay 
to  the  Long  Beach  f  larbor.  The  oil  spill 
caused  damage  to  natural  resources 
from  San  Francisco  to  the  Big  Sur  coa.>it. 
Approximately  9.000  seabirds  were 
killed,  including  6.0U0  common  murres 
{Una  aalge),  in  addition  to  other  aquatic 
life  in  and  around  the  coa.stal  waters  of 
central  California.  State  and  Federal 
personnel  responded  to  the  spill  and 
assessed  damages  as  a  result  of  the  spill. 

The  State  and  Federal  natural 
resource  trustees  commenced  litigation 
in  this  matter  against  potentially 
responsible  parties  in  |anuar)'  1989.  The 
complaints  alleged  claims  for  natural 
resource  damages,  costs,  and  penalties 
pursuant  to  the  Clean  Water  Act,  33 
U.S.C  §  1251  et  seq..  Title  III  of  the 
National  Marine  Sanduaries  Act.  16 
U.S.C.  §1431  et  seq.  (formerly  the 
National  Marine  Protection.  Research 
and  Sanctuaries  Act.  "MFRSA").  the 
California  Harl)ors  &  Navigation  Code 
S§  293  and  294.  and  other  State  Uw. 


In  August,  1994  the  parties  settled 
this  matter  in  a  Consent  Decree  entered 
by  the  Federal  District  Court  for  the 
Northern  District  of  California  for  $6.4 
million.  As  (wrt  of  this  natural  resources 
damage  settlement,  approximately  $4.92 
million  has  been  allocated  for  the 
restoration  of  common  murres.  An 
additional  $500,000  has  been  allocated 
for  the  acquisition  of  habitat  for  the 
Federally  endangered  marbled  murrelet 
[BrachyTomphus  marmoratus),  another 
species  impacted  by  the  spill.  The 
marbled  murrelet  project  will  be  the 
subject  of  future  restoration  planning 
efforts  in  this  case  and  is  not  included 
in  this  plan.  The  remainder  of  the  $6.4 
million  collected  in  the  settlement  is  for 
penalties  and  costs  incurred  as  a  resuh 
of  the  spill.  A  Trustee  Council, 
comprised  of  representatives  of  each 
Trustee  (California  Department  of  Fish 
and  Game.  National  Oceanic  and 
Atmospheric  Administration,  and  U.S. 
Fish  and  Wildlife  Service)  was 
established  to  review  and  select 
restoration  actions.  This  Trustee 
Council  will  meet  regularly  during  the 
duration  of  the  project  to  review 
progress  and  make  necessary  changes. 

The  goal  of  this  effort  is  to  restore 
common  murres  in  areas  where  colonies 
were  extirpated  or  severely  depleted  by 
the  Apex  Houston  oil  spill.  Social 
attractants  (decoys  and  recorded 
vocalizations  of  common  murres)  will 
be  used  to  attract  common  murres  to 
nest  at  historic  nearshore  colonies  in  the 
vicinity  of  San  Francisco  and  Mop'.erey. 
Behavior  and  phenology  of  common 
murres  will  be  monitored  at  these  sites 
and  at  reference  sites  at  Point  Reyes  and 
the  Fardllon  Islands  to  determine  when 
the  goal  has  been  met.  This  project  may 
take  approximately  10  years  to  achieve 
success  because  common  murres  have 
inherently  low  reproductive  rates  and 
do  not  bret^d  until  they  are  .several  years 
old 

Restoration  ofNeanihore  Breeding 
S{;abird  Colonies  on  the  (Antral 
California  Coast 

Introduction 

Neorshore  breeding  colonies  of 
common  murres  [Uria  aalge]  throughout 
central  coastal  California  decreased  by 
60%  between  1980  and  1986  (Takekawa 
et  al.  1990).  This  population  decline 
was  attributed  to  high  mortality  from  , 
gill-net  fishing,  oil  spills  (including  the 
Apex  Houston  spill),  and  a  severe  El 
Nino-Southern  Oscillation  event  in 
1982-1983  (Takekawa  et  al.  1990. 
Swartzman  and  Carter  1991).  The  Apex 
Houston  oil  spill,  which  occurred 
principally  between  San  Francisco  and 
the  Monterey  Peninsula,  killed  nearly 


9.000  seabirds  in  February  1986  (Siskin 
et  al.  1993).  These  mortalities  included 
approximately  1,293  rhinoceros  auklets 
[Cerorhinca  monocerata),  180  small 
alcids,  12  marbled  murrelets 
{Brachyramphus  marmoratus),  and 
1,206  other  birds  (including  loons, 
grebes,  scoters,  cormorants,  shorebirds. 
and  gulls)  killed  as  a  result  of  the  spill 
(Siskin  et  al.  1993).  In  addition, 
approximately  6,000  conunpn  murres 
were  killed  (Siskin  et  al.  1993).  The 
common  murre  colony  at  Devil's  Slide 
Rock  was  found  to  be  abandoned, 
subcolonies  at  Castle  Rocks 
disappeared,  and  other  central  coastal 
breeding  sites  (e.g..  Hurricane  Point 
Rocks.  Point  Reyes)  were  greatly 
reduced  after  the  spill  (Takekawa  et  al. 
1990,  Swartzman  and  Carter 
1991)lFigurel). 

In  the  early  1900's,  common  murres 
bred  at  Prince  Island  in  southern 
California  (Carter  et  al.  1992).  However, 
the  central  coastal  California  population 
currently  represents  the  southernmost 
range  for  breeding  common  murres  in 
the  Paciflc.  Future  oil  spills  and  other 
catastrophip  events  (e.g.,  disease, 
predation,  climate  change)  could  result 
in  the  e.xtirpation  of  this  population  as 
well  as  a  reduction  in  the  species' 
geographic  range.  The  restoration  of 
former  common  murre  colonies  would 
aid  in  securing  the  central  coastal 
California  common  murre  population 
and  would  spread  the  risk  of  future 
disasters  among  colony  sites  over  a 
wider  range  of  the  California  coast. 

The  goal  of  this  project  is  to 
rocolonize  common  murres  at  historic 
breeding  colonies  in  central  California. 
The  project  will  be  conducted  over 
approximately  10  years.  A  total  of  $4.92 
million  is  available  for  this  project. 

Purpose 

The  restoration  fimds  were  riKJOvered 
under  the  Clean  Water  Act,  the  National 
Marine  Sanctuaries  Act,  the  California 
Harbors  &  Navigotion  Code  §§  293  and 
294,  and  other  State  law.  A  Trustee 
Council,  comprised  of  representatives  of 
each  Trustee,  was  established  to  review 
and  select  restoration  actions.  As  part  of 
the  settlement  in  the  Apex  Houston 
litigation,  approximately  S4.92  milUon 
has  been  allocated  for  the  restoration  of 
common  murre  colonies  that  suffered 
damage  from  the  Apex  Houston  oil  spill. 
This  projeci  should  protect  the  central 
California  common  murre  populaton. 
This  will  be  achieved  by  restoring  this 
population  to  a  larger  part  of  its  historic 
range  and  spreading  the  risk  of  future 
catastrophic  events  (e.g.  oil  spills, 
disea.se.  storms)  between  more  colony 
sites  and  over  a  broader  section  of  the 
California  coast. 


Pn^HKed  Restoration  Alternatives 

Alternatives  Considered 

Numerous  studies  have  shown  that  oil 
spills  impact  coastal  marine  ecosystems 
by  decreasing  the  species  diversity, 
reducing  genetic  variability,  disrupting 
food  chains,  and  modifying  community 
structure.  However,  human  intervention 
in  the  form  of  restoration  projects  can 
promote  the  recovery  of  resources 
impacted  by  oil  spills.  Therefore,  the 
Trustees  concentrated  their  damage 
assessment  and  restoration  efforts  on  the 
recovery  of  seabird  populations, 
especially  alcids,  impacted  by  the  Apex 
Houston  oil  spill. 

Alternatives  considered  for  seabird 
restoration  included  active 
recolonization/restoration  projects  and 
habitat  acquisition  projects.  Alternatives 
were  compared  based  on  their  monetary 
costs,  beneHts  to  local  populations  of 
the  impacted  species,  and  location 
relative  to  impacted  areas. 

Recolonization/restoration  efforts 
were  considered  for  common  murres 
and  rhinoceros  aiddets,  two  seabird 
species  that  suffered  high  mortality  as  a 
result  of  the  spill.  The  rtiinoceros  auklet 
project  involved  use  of  artiHcial  nest 
sites  to  enhance  breeding  populations 
along  the  central  California  coast.  The 
common  murre  recolonization  project 
(described  herein  for  public  comment) 
was  given  higher  priority  because  its 
potential  benefits  were  linked  more 
closely  to  the  injuries  caused  by  the 
spill.  Most  of  the  impacted  common 
murres  came  from  local  colonies, 
whereas  many  of  the  dead  auklets  were 
wintering  birds  that  nest  north  of  the 
impacted  area.  A  third  restoration 
project  involving  construction  of  a 
seabird  breeding  and  rehabilitation 
facility  was  rejected  because  its  cost  was 
prohibitive  relative  to  settlement  funds. 

Four  habitat  acquisition  projects  were 
considered:  purchiase  of  Cape  Vizcaino 

in  northern  Mendocino  County  to 
protect  nesting  seabirds,  purchase  of 
coastal  land  near  Castle  Rock  to  protect 
a  mainland  colony  of  common  murres. 
purchase  of  lands  within  San  Francisco 
Bay,  and  purchase  of  marbled  murrelet 
nesting  habitat  along  the  central 
California  coast.  The  first  three  projects 
were  given  lower  priorities  because  they 
were  outside  of  the  area  impacted  by  the 
spill  (Cape  Vizcaino),  were  too  costly 
(mainland  site  near  Castle  Rock),  or 
were  beneficial  primarily  to  species  that 
were  not  aflected  by  the  spill  (sites  in 
San  Francisco  Bay).  A  restoration  plan 
describing  the  marbled  murrelet  habitat 
acquisition  project  will  be  made  public 
at  a  later  date. 


Preferred  AHemative:  Recolonization  of 
Impacted  Common  Murre  Colonies 

The  project  the  Trustee'^  prefer  and 
on  which  public  comment  is  invited  is 
the  recolonization  of  common  murre 
colonies  at  Devil's  Slide  and  San  Pedro 
rocks  in  San  Mateo  County  and  Castle 
and  Hurricane  Point  Rocks  in  Monterey 
County. 

A.  Devil's  Slide  and  San  Pedro  Rocks 
Common  Murre  Recolonization: 
Recolonize  Common  Murres  at  Devil's 
Slide  and  San  Pedro  Rocks  (San  Mateo 
County,  California)  Using  Social 
Attraction  Methods  (Decoys  and 
Recorded  Vocalizations)  and  Develop 
Reference  Information  Needed  To 
Evaluate  and  Refine  Restoration  Efforts 

Location(s):  Devil's  Slide  and  San 
Pedro  Rocks,  San  Mateo  County, 
Cahfomia;  Point  Reyes  area  (Point 
Reyes,  Point  Resistance,  Double  Point, 
and  Miller  Point  rocks).  Marin  County. 
Cahfomia:  Farallon  Islands.  San 
Francisco  County,  California 

Justification:  The  recolonization  of 
abandoned  common  murre  colonies  in 
central  California  will  contribute  to  the 
restoration  of  this  seabird's  historic 
geographic  range.  This  population 
sustained  severe  losses  from  commercial 
and  subsistence  egging  in  the  1800's  and 
early  1900*s,  from  chronic  oil  pollution 
and  spills  in  the  early  to  mid  1900's. 
and  from  chronic  oil  spills  and  gill- 
netting  in  the  1980's  and  1990's. 
Common  murres  were  last  recorded 
breeding  at  San  Pedro  Rock  in  1909. 
when  the  colony  was  in  the  process  of 
being  extirpated  by  egg  collectors  (Ray 
1909).  The  Apex  Houston  spill  in  198i6 
contributed  significantly  to  the  loss  of 
the  Devil's  Slide  Rock  colony  near  San 
Francisco.  The  San  Pedro  and  Devil's 
Slide  Rocks  colonies  are  in  close 
proximity  and  constitute  the  only 
common  murre  colonies  between  San 
Francisco  and  Monterey.  This  is  a  large 
portion  of  the  range  of  the  central 
California  common  murre  population. 

Given  the  current  depleted  condition 
of  the  common  murre  population, 
extirpated  colonies  are  not  likely  to  be 
reestablished  in  the  foreseeable  future 
without  human  assistance.  The  San 
Pedro  Rock  colony  has  not  recolonized 
over  tlie  past  85  years  and  the  Devil's 
Slide  Rock  colony  has  not  been 
recolonized  in  the  8  years  following  the 
Apex  Houston  spill.  Similarly,  the 
Prince  Island  colony  in  southern 
California  has  not  been  recolonized 
since  extirpation  in  the  early  1900's 
(Carter  et  al.  1992).  Furthermore,  all  six 
nearshore  colonies  in  central  California 
have  remained  severely  depleted  since 
the  mid-1980's.  The  reduction  of  the 


geographic  range  and  small  numbers  of 
common  murres  in  central  California 
increases  the  risk  for  extinction  for  the 
central  California  population. 

Studies  of  seabird  colony  formation  in 
Maine  demonstrated  that  recolonization 
can  be  achieved  using  social  attractants 
(Kress  1978.  Kress  and  Nettleship  1988, 
and  Kress  et  al.  1991).  The  use  of  decoys 
and  tape  recordings  has  attracted 
prospecting  seabirds,  which  have  bred 
once  a  threshold  has  been  reached. 
These  techniques  have  assisted  in  the 
recolonization  by  several  species  of 
colonial  nesting  seabirds  (Podolsky 
1985;  Podolsky  and  Kress  1989, 1991). 
Preliminary  efforts  at  recolonizing 
common  murres  in  Maine  in  1992-1994 
have  attracted  common  murres  during 
the  breeding  season  (S.  Kress,  pers. 
comm.).  However,  social  attraction 
techniques  must  be  applied  for  many 
years  before  breeding  begins  and  a  self- 
sustaining  breeding  colony  can  be 
attained. 

In  order  to  refine  recolonization 
methods  and  evaluate  their  success, 
reference  information  will  be  needed  on 
the  reproductive  biology,  behavior,  and 
phenology  of  common  murres  at  an 
unmanipulated  near-shore  site  in  the 
local  area.  However,  little  information  is 
available  from  near-shore  colonies  in 
central  California.  Monitoring 
attendance  patterns,  arrival  dates, 
reproductive  succ-ess,  and  behavior  of 
breeding  and  nonbreeding  common 
murres  at  accessible  colonies  in  the 
Point  Reyes  area  will  provide  a 
comparison  to  evaluate  recolonization 
of  Devil's  Slide  and  San  Pedro  rocks. 
The  Point  Reyes  colonies  (i.e..  Point 
Reyes,  Point  Resistance,  Double  Point, 
and  Miller  Point  rocks)  are  the  closest 
to  the  recolonization  sites,  are  the  most 
ecological  similar,  and  should  provide  a 
reference  for  what  would  normally  be 
expected  in  a  near-shore  common  murre 
colony  as  well  as  a  good  comparison 
with  the  recolonization  site.  The 
monitoring  conducted  at  these 
unmanipulated  colonies  will  be  used  to 
assess  recolonization  responses  and 
common  murre  activity  patterns  at 
recolonization  sites,  as  well  as  support 
refinement  of  recolonization  methods. 

In  addition,  unique  information  will 
be  needed  from  the  common  murre 
colony  at  the  South  Farallon  Islands  at 
Farallon  National  Wildlife  Refuge  in 
order  to  evaluate  recolonization 
responses  and  refine  techniques. 
Common  murre  reproductive  success, 
diet,  and  breeding  biology  have  been 
studied  for  over  20  years  at  the  South 
Farallon  Islands  as  part  of  long-term 
monitoring  of  seabird  populations 
required  for  the  Farallon  National 
Wildlife  Refuge  and  other  research 
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conducted  by  the  Point  Reyes  Bird 
Ot>servatory  (Ainley  and  Boekelheide 
1990.  Ainley  et  al.  1994).  As  a  result  of 
these  studies,  a  small  number  of 
individually  marked  birds  of  known  age 
and  sex  exist  at  the  Farallon  Islands. 
Little  information  is  available 
concerning  the  attendance  of  breeding 
and  nonbreeding  common  murres  at 
breeding  sites,  especially  during  winter. 
Information  obtained  on  individually- 
marked  birds,  where  age  and  sex  are 
known,  would  give  a  lietter 
understanding  of  expected  time-in- 
attendance  and  behavior  at  breeding 
sites  for  adult  and  subadult  common 
murres  during  the  breeding  and 
nonbreeding  seasons.  Detailed 
information  on  common  murre 
attendance  and  prospecting  in  the 
winter  will  make  it  possible  to  evaluate 
the  significance  of  winter  attendance  at 
the  recolonization  sites.  If  winter 
attendance  is  crucial  to  successful 
breeding,  social  attraction  methods  may 
have  to  be  deployed  for  a  longer  period. 
In  addition,  all  accessible  subcolonies  of 
common  murres  at  the  South  Farallon 
Islands  would  be  examined  for  more 
general  attendance  patterns  throughout 
the  year. 

Attendance,  breeding  biology,  and 
behavior  will  be  monitored  during  the 
breeding  season  in  marked  and 
unmarked  birds  in  plots  at  the  South 
Farallon  Islands  .so  that  recolonization 
responses  at  recolonization  sites  can  be 
more  effectively  evaluated.  Certain 
colonies  with  potential  for  future 
intensive  monitoring  efforts  may  be 
examined  in  greater  detail,  including 
reproductive  success.  This  information 
will  be  important  in  evaluating  and 
modifying  the  social  attraction  methods 
used  al  the  restoration  sites.  Information 
that  is  only  available  at  this  larger,  more 
accessible,  and  closely  monitored 
common  murre  colony,  including 
known-aged  common  murre 
information,  will  be  used  to  refine  and 
assess  recolonization  efforts. 

Proposed  Actions:  Social  attradion 
techniques  will  be  used  to  lecolonize 
common  murres  at  Devil's  Slide  and 
San  Pedro  rocks.  The  use  of  decoys  and 
tape-recordings,  similar  to  those  used 
elsewhere  to  encourage  recolonization 
by  several  seabird  species,  is  proposed 
(Podolsky  and  Kress  1989.  Kress  1990. 
Podolsky  1985).  Preliminary  work  will 
consist  of  selecting  observation  points  to 
view  recolonization  sites,  constructing 
and  installing  observation  blinds, 
obtaining  access  permits,  and 
purchasing  needed  equipment.  Periodic 
observations  of  winter  attendance  of 
colonies  will  also  be  conducted  in  fall 
and  winter  1994-1995.  Aerial  surveys  of 
central  California  breeding  seabird 


colonies  and  periodic  observations  of 
breeding  colonies  from  vantage  points 
will  be  condqcted  in  the  spring  and 
summer  of  1995.  Additional  aerial 
reconnaissance  of  Devil's  Slide  and  San 
Pedro  rocks  will  be  conducted  to  obtain 
photographs  for  mapping  the  restoration 
sites.  Reconnaissance  trips  to  Devil's 
Slide  and  San  Pedro  rocks  will  take 
place  to  determine  equipment  and 
procedures  needed  to  deploy  social 
attraction  equipment.  Ladders  may  be 
installed  to  allow  safe  access  onto  the 
colonies  for  project  personnel. 

Decoys  and  audio  equipment  will  be 
placed  on  the  rocks  in  fall  1995  before 
common  murres  begin  to  frequent 
nesting  islands.  Recordings  of  common 
murre  breeding  vocalizations  will  be 
made  at  the  Farallon  NVVR.  Life-size 
common  murre  decoys  will  be 
positioned  on  suitable  nesting  habitat. 
The  decoys  will  be  secured  to  the  rock 
in  a  fashion  that  simulates  occupied 
common  murre  colonies.  Several 
omnidirectional  weather  resistant 
loudspeakers  will  be  positioned  at  the 
recolonization  sites.  Endless  tape  loops 
or  compact  disks  of  California  common 
murre  vocalizations  will  be  played 
throughout  the  breeding  season  from 
December  to  August.  Daily  observations 
of  the  recolonization  sites  will  begin 
once  decoys  have  been  deployed  and 
will  continue  through  July.  Devil's  Slide 
Rock  will  be  observed  from  the 
mainland  using  a  portable  blind  and 
telescope.  San  Pedro  Rock  observations 
will  occur  from  a  blind  located  on  the 
rock,  from  a  boat,  and/or  from  the 
mainland. 

Data  collected  will  include  common 
murre  arrival  date,  number  of  common 
murres  present,  behavior  of  common 
murres,  interaction  with  other  species 
(eg  .  Brandt's  Cormorants 
[Phalacrocorax  penicillatus)),  location 
on  rock,  attendance  patterns,  and 
presence  of  predators.  Prospecting 
common  murres  will  be  plotted  by 
location  on  maps  of  the  recolonization 
site.  One  or  more  aerial  photographic 
censuses  of  the  central  California 
common  murre  colonies  will  be 
conducted  annually  between  May  and 
June.  The  censuses  will  be  used  to 
calculate  annual  breeding  population 
sizes  at  the  recolonization  sites  and 
nearby  reference  colonies  in  central 
California,  compare  trends  between 
years,  and  assist  in  determining 
numbers  of  common  murres  not  visible 
horn  the  mainland  or  boats.  Social 
attractants  will  be  displayed  through  the 
breeding  season  until  after  common 
murres  normally  leave  the  breeding 
sites,  usually  in  August.  The  decoys  and 
audio  equipment  will  be  collected  after 
all  bird  breeding  on  the  rock  has  been 


completed.  Equipment  will  be  checked, 
cleaned,  and  replaced  as  necessary.  The 
equipment  will  be  redeployed  during 
the  following  fall  before  common 
murres  begin  to  frequent  nesting 
islands.  Monitoring  of  recolonization 
sites  will  continue  annually  after  the 
first  social  attractants' are  deployed.  The 
restoration  efforts  will  be  evaluated 
annually  and  revised  as  necessary. 

The  breeding  behavior  and  colony 
attendance  of  common  murres  will  be 
monitored  at  four  nearby  colonies  in  the 
Point  Reyes  National  Seashore  and/or 
the  Culf  of  the  Farallones  National 
Marine  Sanctuary:  Point  Reyes.  Point 
Resistance.  Double  Point  Rocks,  and 
Miller  Point  Rocks.  Several  variables 
will  be  monitored  to  allow  comparison 
to  recolonization  sites,  including 
population  size  and  status,  attendance 
patterns,  timing,  breeding  phenology 
and  success,  behavior,  interaction  with 
other  sptecies.  impacts  of  predators,  and 
human  and  other  disturbances.  The 
population  size  and  status  would  be 
determined  using  similar  methods 
employed  by  Birkhead  and  Nettleship 
(1980).  Gaston  et  al.  (1983).  Mudge 
(1988),  and  Hatch  and  Hatch  (1989). 
Only  subcolonies  that  can  be  viewed 
from  a  safe  location  will  be  selected. 
Reconnaissance  work  and  preliminary 
observations  and  logistics  would  begin 
in  spring-summer  1995.  This  work 
would  consist  of  obtaining  access 
permits  to  conduct  work,  selecting 
subcolonies  to  be  studied,  selecting 
plots  within  subcolonies.  and 
conducting  aerial  surveys  of  the  colony. 
The  monitoring  period  would  parallel 
that  followed  at  Devil's  Slide  and  San 
Pedro  rocks. 

Winter  and  summer  attendance,  and 
selected  aspects  of  breeding  biology  of 
banded  and  unhanded  common  murres 
will  be  monitored  at  breeding  sites  at 
the  South  Farallon  Islands  at  Farallon 
NWR.  Established  and  new  study  plots, 
individually-banded  birds,  blinds,  and 
other  facilities  will  allow  for  the  study 
of  summer  and  winter  attendance  in 
more  detail  than  at  nearshore  locations. 
Monitoring  would  include  determining 
arrival  dates,  winter  attendance  patterns 
(breeding  versus  nonbreeding  common 
murres).  winter  behavior  of  nonbreeding 
and  breeding  common  murres,  site 
fidelity  of  breeding  common  murres. 
reproductive  success,  population  size, 
and  impacts  of  predation.  Monitoring  at 
the  South  Farallon  Islands  will  continue 
for  at  least  two  years  and  may  be 
extended  beyond  two  years  if  needed  to 
support  refinement  of  recolonization 
methods  or  to  facilitate  interpretation  of 
data  at  other  colonies. 

Schedule:  Fall  and  winter  1994-1995: 
Begin  preliminary  work,  including 


contracting,  planning,  logistics,  permits, 
and  purchasing. 

Spring-summer  1995:  Conduct  aerial 
surveys  of  seabird  colonies  in  central 
California  to  obtain  baseline  data, 
conduct  aerial  flights  of  Devil's  Slide 
and  San  Pedro  rocks  to  obtain  aerial 
photos  for  mapping  purposes,  and 
record  breeding  common  murre 
vocalizations  at  the  Farallon  NWR  for 
use  in  the  recolonization  project.  Select 
colonies  and  study  plots  to  be 
monitored  in  the  Point  Reyes  area. 
Conduct  safety  training  for  personnel  as 
required. 

Fall  and  winter  1995-1996:  In  fall 
1995,  conduct  reconnaissance  trips  to 
recolonization  sites  in  preparation  for 
deployment  of  social  attractants.  Before 
December  1995.  deploy  social 
attractants  and  initiate  daily 
obser\'ations  of  recolonization  sites. 
Initiate  daily  observations  of  study  plots 
in  December  1995.  Complete  field 
season  in  August  when  common  murres 
generally  leave  breeding  colonies. 
Obsen'ations  of  study  plots  will 
continue  from  December  through 
August  for  a  minimum  of  5  years  to  10 
years  in  order  to  provide  necessary 
information  to  adequately  evaluate  the 
recolonization  project.  Work  at  the 
South  Farallon  Islands  will  begin  the 
winter  of  1995-1996  and  will  continue 
for  a  minimum  of  two  years.  Regular 
progress  reports  and  an  annual  report 
will  be  submitted  by  the  contractor 
performing  the  work  at  the  South 
Farallon  Islands. 

B.  Castle  and  Hurricane  Point  Rocks 
Restoration:  Restore  Common  Murres  at 
Castle  and  Hurricane  Point  Rocks  Using 
Social  Attraction  Methods  (Decoys  and 
Recorded  Vocalizations) 

Location:  Castle  and  Hurricane  Point 
rocks,  Monterey  County,  California. 

Justification:  As  described  above,  the 
recolonization  of  historic  common 
murre  colonies  in  central  California  will 
contribute  to  the  reversal  of  the 
dramatic  reduction  of  this  seabird's 
historic  geographic  range.  The  1986 
Apex  Houston  spill  severely  affected  the 
breeding  colonies  that  make  up  the 
southern  half  of  the  central  California 
breeding  range.  Two  breeding  colonies 
near  Monterey.  Castle  and  Hurricane 
Point  rocks,  were  hard  hit  by  the  Apex 
Houston  spill  and  are  in  serious  danger 
of  perishing  entirely.  The  remaining 
subcolonies  on  these  rocks  are  very 
small  and  disjunct.  These  colonies  are 
particularly  important  because  they  are 
at  the  current  southern  end  of  the 
central  California  population  as  well  as 
the  southern  extreme  of  the  species' 
range  in  the  Pacific  Ocean.  These 
colonies  are  in  close  proximity  to  each 


other  and  constitute  the  only  active 
common  murre  colonies  south  of  San 
Francisco,  a  large  portion  of  the  range  of 
the  central  California  common  murre 
population.  Given  the  current  fragile 
condition  of  the  overall  common  murre 
population  and  the  lack  of  recovery  over 
time,  colonies  once  lost  are  not  likely  to 
be  reestablished  in  the  foreseeable 
future  without  human  assistance.  If  the 
colonies  at  Castle  and  Hurricane  Point 
rocks  are  lost,  the  resulting  reductions 
in  the  geographical  range,  numbers,  and 
productivity  of  common  murres  further 
increase  the  risk  of  extinction  of  the, 
entire  central  California  population. 

Proposed  Action:  The  common  murre 
colonies  at  the  Castle  and  Hurricane 
Point  rock  complexes  will  be  evaluated 
to  determine  the  best  means  of 
employing  social  attractants  at  these 
locations.  A  minimum  of  two  years 
would  be  required  to  determine 
appropriate  methods.  Both  of  these 
colonies  are  composed  of  sever.Tl 
subcolonies  on  different  rocks. 
Subcolonies  will  be  examined  to  obtain 
a  comprehensive  understanding  of 
colony  dynamics  in  a  severely  depleted 
condition.  Breeding  population  levels, 
reproductive  success,  attendance 
patterns,  behavioral  observations,  and 
nesting  locations  will  be  determined  at 
as  many  subcolonies  as  possible. 
Particular  attention  will  be  paid  to 
prospecting  birds  within  established 
subcolonies  and  at  unoccupied  rocks.  In 
addition,  all  unoccupied  rocks  and 
potential  mainland  breeding  habitats 
will  be  assessed  for  the  use  of  social 
attractants  to  encourage  common  murre 
breeding.  Habitat  will  be  assessed  for 
suitability  to  support  a  common  murre 
subcolony,  including  such  factors  as 
slope,  size,  protection  from  human  and 
other  disturbance,  surf  conditions,  and 
predation  threats.  The  unoccupied  rocks 
will  be  regularly  monitored  to  detect 
prospecting  common  murres. 

A  phased  approach  to  employing 
social  attractants  may  be  used  to  refine 
the  use  of  social  attractants  on  the 
colony.  Criteria  to  be  used  to  determine 
the  use  of  social  attractants  include:  loss 
of  subcolonies  or  colonies,  below 
normal  reproductive  success,  lack  of 
colony  growth,  limited  availability  of 
breeding  sites  in  existing  subcolonies. 
high  numbers  of  prospecting  common 
murres  in  existing  subcolonies,  presence 
of  prospecting  common  murres  in  areas 
with  no  breeding,  and  population  status 
at  each  colony.  The  use  of  sodal 
attractants  would  be  employed  at  sites 
where  it  was  deemed  necessary  to 
encourage  common  murres  to  recolonize 
lost  subcolonies  or  prospect  and  nest  on 
unoccupied  rocks.  The  goal  would  be  to 
prevent  colony  loss  and/or  restore  the 


.breeding  colony  to  historic  numbers 
without  negatively  impacting  existing 
subcolonies.  If,  for  any  reason,  social 
attractants  are  not  deemed  advisable 
after  two  years,  the  colonies  at  these 
sites  willbe  monitored  for  three  more 
years  to  insure  adequate  reproductive 
success,  activity,  colony  survival,  and 
recovery  and,  if  necessary,  to  develop 
alternative  restoration  techniques. 

Schedule:  Fall  and  winter  1994-1995: 
Preliminary  work  will  begin,  including 
selection  of  observation  points, 
obtaining  access  permits,  planning,  and 
purchasing.  In  December  1994. 
observations  of  breeding  colonies  will 
begin  in  order  to  obtain  necessary 
baseline  information. 

Spring  and  summer  1995:  Aerial 
sur\'eys  of  breeding  common  murre 
colonies  will  be  conducted  in  May-June 
to  obtain  baseline  data.  These  sur\'eys 
will  be  conducted  in  conjunction  with 
aerial  common  murre  surveys  for  central 
California.  Observations  of  breeding 
colonies  will  continue  each  year  from 
December  1994  until  August  1997,  at  a 
minimum.  In  August  1997,  the  use  of 
social  attractants  will  be  assessed  to 
restore  these  common  murre  colonies. 
In  fall  1997,  social  attractants  will  be 
deployed  where  suitable. 

Goals 

The  Apex  Houston  oil  spill  killed  an 
estimated  6,000  common  murres. 
eradicated  the  Devil's  Slide  Rock 
colony,  and  damaged  colonies  at  Castle 
and  Hurricane  Point  Rocks.  If  the  latter 
two  colonies  are  lost,  over  75%  of  the 
recent  range  of  the  central  California 
common  murre  population  will  have 
been  lost.  The  Trustee  Council  has 
selected  restoration  alternatives 
designed  to  restore  common  murres  to 
colonies  in  the  areas  most  severely 
affected  by  the  spill.  An  important  goal 
is  to  make  significant  progress  toward 
the  establishment  of  100  breeding  pairs 
of  common  murres  at  Devil's  Slide  Rock 
and  San  Pedro  Rock  colonies.  The  time 
frame  needed  for  common  murres  to 
become  established  at  extirpated 
colonies  is  unknowTi  but  is  suspected  to 
be  many  years.  If  possible,  the  project 
will  attempt  to  restore  the  colonies  to 
pre-spill  population  levels.  The  time 
frame  needed  for  common  murres  to 
reach  pre-spill  population  levels  is 
unknown  but  is  suspected  to  take 
several  generations.  Ultimately,  the 
long-term  goal  is  to  restore  the  common 
murre  colonies  to  historic  breeding 
levels,  although  this  would  probably 
require  funds  in  addition  to  those 
currently  budgeted. 

The  Trustee  Council  plans  to  review 
the  common  murre  restoration  project  at 
least  annually  at  which  time  the 
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effectiveness  of  the  project  and  possible 
improvements  will  be  considered.  The 
annual  review  process  may  result  in 
revisions  to  the  plan.  Revisions  wrill  be 
reviewed  by  the  Trustee  Council. 
Revisions  to  the  plan  will  be  guided  by 
documented  evidence,  scientific 
literature,  and  best  professional 
judgement 

Environmental  Compliance 

The  U.S.  Fish  and  Wildlife  Service 
has  determined  that  the  project  is 
categorically  excluded  firom  the 
National  Environmental  Policy  Act 
(NEPA),  42  U.S.C.  4321  at  seq. 
according  to  the  Department  of  Interior's 
Departmental  Manual.  516  DM  6, 
Appendix !,  516  DM  2.  Appendix  I. 
Resource  management  activities  such  as 
the  type  described  for  this  project, 
which  include  research,  reintroduction 
of  established  species  into  their  historic 
range,  and  small  structures  or 
improvements,  are  calegoriraliy 
excluded  from  NEPA.  The  U.S.  Fish  and 
Wildlife  Service  has  prepared  an 
Environmental  Action  Memorandum 
setting  forth  the  basis  for  the  categorical 
exclusion  of  this  project. 

The  State  of  California  has 
determined  that  the  project  is 
categorically  exempt  from  the  California 
Environmental  Quality  Act  (CEQA),  Cal. 
Pub.  Resources  Code  21000  et  seq.,  and 
has  filed  a  Notice  of  Exemption  with  the 
State  Clearinghouse. 

The  Trustee  Council  is  submitting  a 
Consistency  Determination  pursuant  to 
the  Coastal  Zone  Management  Act,  16 
U.S.C.  §  1456(c)  with  the  California 
Coastal  Commission.  The  Trustee 
Council  has  concluded  that  the 
proposed  project  will  have  no  impact  on 
California's  coastal  zone. 
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Geological  Survey 

Federal  Geographic  Data  Committee 
(FGDC):  Application  Notice 
Establishing  the  Closing  Date  for 
Transmittal  of  Applications  Under  the 
FGDC  National  Spatial  Data 
Infrastructure  (NSOl)  Competitive 
Cooperative  Agreements  Program  for 
Rscal  Year  (FY)  1995 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

action:  Notice  inviting  applications  for 

competitive  cooperative  agreement 

awards  for  Hscal  year  1995. 

SUMMARY:  The  purpose  of  the  FGDC 
National  Spatial  Data  Infrastructure 


(NSDI)  Competitive  Cooperative 
Agreements  Program  is  to  facilitate  and 
foster  partnerships  and  alliances  within 
and  among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  policies, 
standards,  agreements,  and  partnerships 
among  a  variety  of  sectors  and 
disciplines  that  will  promote  more  cost- 
eRective  production,  ready  availability, 
and  greater  use  of  high  quality 
geospatial  data.  The  NSDI  Competitive 
Cooperative  Agreements  Program  is 
intended  to  encourage  resource-sharing 
projects,  between  and  among  the  public 
and  private  sector  through  the  use  of 
technology,  networking,  and  enhanced 
interagency  coordination  efforts. 
Proposals  must  involve  two  or  more 
organizations  and  participants  are 
expected  to  cost  share  in  the  project. 
Activities  initiated  under  this  program 
will  promote  access  to  data  sets  that  are 
needed  for  national,  regional,  state,  and 
local  analyses.  Authority  for  this 
program  is  contained  in  the  Department 
of  the  Interior  and  Related  Agencies 
Appropriations  Act  of  1995. 

Applications  may  be  submitted  by 
State  and  local  government  agencies, 
educational  institutions,  private  firms, 
private  foundations,  and  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups. 
DATES:  The  program  announcement  and 
applications  forms  are  expected  to  be 
available  on  or  about  November  15, 
1994.  Applications  must  be  received  on 
or  before  February  15, 1995. 
ADDRESSES:  Copies  of  Program 
Announcement  8110  may  be  obtained 
by  writing  to  Nedra  Stallone.  U.S. 
Geological  Survey.  Office  of 
Procurement  and  Contracts,  Mail  Stop 
205 A.  12201  Sunrise  Valley  Drive, 
Reston,  Virginia  22092.  (703)  64»-7364. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Snyder,  FGDC,  U.S.  Geological 
Survey,  590  National  Center,  12201 
Sunrise  Valley  Drive,  Reston,  Virginia 
22092:  telephone  number  (703)  648- 
5514;  facsimile  (703)  648-5755.  Internet 
■■gdc@usgs.gov". 

SUPPLEMENTARY  INFORMATION:  Under  this 
FY  1995  program  announcement, 
proposals  are  to  be  directed  towards  two 
components  of  the  NSDI.  The  first 
component  deals  with  creation  of  a 
distributed  clearinghouse  for  finding 
and  accessing  geospatial  data.  The 
second  component  involves 
development  and  promulgation  of  the 
use  of  standards  in  data  collection, 
documentation,  transfer,  and  search  and 
query.  The  following  list  of  efforts  is 
considered  within  the  scope  of  the  twp 
aforementioned  activities.  Development 
ana  implementation  of  the  National 


Geospatial  Data  Clearinghouse:  Create 
(inventory,  evaluate,  catalog  data,  and 
establish  Internet  access)  and  manage  a 
node  on  the  National  Geospatial  Data 
Clearinghouse  that  provides  users  with 
a  means  for  finding,  accessing,  and 
sharing  data;  establish,  develop,  or 
expand  programs  or  projects,  through 
development  of  training  programs, 
information  guides  and  other 
explanatory  materials,  that  increase  the 
contributions  of  local,  regional,  or 
national  data  sets  to  the  National 
Geospatial  Data  Clearinghouse;  and, 
design,  develop,  or  implement  tools  to 
assist  in  the  inventory,  evaluation, 
documentation,  cataloging,  serving, 
maintaining,  and  sharing  of  geospatial  * 
data.  Develop  and  further  the 
implementation  of  FGDC-endorsed 
standards:  Conduct  programs  to  increase 
user  comprehension  and  adoption  of  the 
FGDC  Content  Standards  for  Digital 
Geospatial  Metadata  and  the  Spatial 
Data  Transfer  Standard;  and,  stimulate 
the  development  of  applicable 
geospatial  data  standards  in  partnership 
with  the  FGDC  Subcommittees  and 
Working  Groups.  E)evelop  software  tools 
or  techniques  to  aid  the  evaluation  of 
geospatial  metadata  or  data  through  the 
National  Geospatial  Data  Clearin^ouse; 
develop  means  of  displaying  the  quality 
of  geospatial  data;  and,  develop  means 
of  speeding  comparison  and  evaluating 
data  for  using  metadata. 
Dated:  October  26, 1994. 
Wiiliam  Gossman, 

Acting  Assistant  Director  for  Administration. 
|FR  Doc.  94-27322  Filed  11-3-94;  8:45  am) 
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National  Park  Service 

Draft  Environmental  Impact  Statement 
for  Elwha  River  Ecosystem 
Restoration,  Olympic  National  Partt, 
WA 

ACTION:  Notice  of  Availability  on  the 
draft  environmental  impact  statement. 

SUMMARY:  This  notice  announces  the 
availability  of  a  draft  environmental 
impact  statement  (DEIS)  for  the 
restoration  of  the  Elwha  River 
Ecosystem  in  Olympic  National  Park, 
Washington.  This  notice  also  aiuiounces 
public  meetings  for  the  purpose  of 
receiving  comments  on  the  draft 
document. 

DATES  AND  LOCATIONS:  There  will  be  a 
60-day  public  review  period  for 
comment  on  this  document.  Comments 
on  the  DEIS  should  be  received  no  later 
than  December  23, 1994.  Pubhc 
meetings  will  be  held  in  Port  Angeles, 
Washington  on  Monday,  November  14, 


1994,  from  1:30-4:00  p.m.  and  5:30- 
9:00  p.m.  at  the  Vem  Burton 
Community  Center,  308  E.  4th  Street; 
and  in  Seattle,  Washington  on  Tuesday, 
November  15, 1994.  from  5:30-9:00  p.m. 
at  The  Mountaineer's  Building, 
Rhododendron  Room,  300  3rd  Ave. 
West. 

ADDRESSES:  Comments  on  the  DEIS 
should  be  submitted  to:  Sarah  Bransom, 
National  Park  Service,  TWE,  P.O.  Box 
25287,  Denver,  CO  80225-0287. 

Public  reading  copies  of  the  DEIS  will 
be  available  for  review  at  the  following 
locations: 

Office  of  Public  Affairs,  National  Park 
Service,  Department  of  the  Interior, 
18th  &  C  Streets  NW.,  Washington.  DC 
20240,  Telephone:  202-208-6843. 

Pacific  Northwest  Regional  Office, 
National  Park  Service,  Regional  Office 
Library,  Rm.  650,  909  First  Ave., 
Seattle.  WA  98104-1060,  Telephone: 
206-220-4070. 

Olympic  National  Park,  National  Park 
Service,  600  E.  Park  Ave.,  Port 
Angeles,  WA  98362,  Telephone:  206- 
452-4501. 

North  Olympic  Library  System,  Port 
Angeles  Branch,  207  S.  Lincoln  St., 
Port  Angeles,  WA,  Telephone:  206- 
452-9253. 

Government  Documents,  Seattle  Public 
Library,  1000  4th  Ave.,  Seattle,  WA 
98104-1193,  Telephone  206-386- 
4686. 

Government  Publications,  Suzzallo 
Library,  University  of  Washington, 
Seattle,  WA  98195,  Telephone:  206- 
543-1937. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Winter,  Elwha  River  Restoration 
Coordinator,  Olympic  National  Park. 
600  E.  Park  Ave.,  Port  Angeles,  WA 
98362,  Telephone:  206-452-0302.  A 
limited  number  of  copies  of  the  DEIS  are 
available  on  request. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement,  Elwha 
River  Ecosystem  Restoration.  Olympic 
National  Park,  Washington  describes 
and  analyzes  a  proposed  action  and  four 
alternatives  for  restoration  of  the  Elwha 
River  ecosystem  and  its  native 
anadromous  fish  runs.  Under  the  DEIS's 
proposed  action,  the  Secretary  of  the 
Interior  would  remove  both  the  Elwha 
and  Glines  Canyon  Dams  to  accomplish 
the  above  restoration  objectives.  The 
other  alternatives  are  no  action — 
continuing  to  operate  the  dams  without 
anadromous  fish  mitigation;  dam 
retention — operating  the  dams  with  the 
addition  of  mitigation;  remove  only 
Elwha  Dam;  and  remove  only  Glines 
Canyon  Dam. 

This  document  and  analysis  have 
resulted  from  the  passage  of  Public  Law 


102-495,  the  Elwha  River  Ecosystem 
and  Fisheries  Restoration  Act  of  1992. 
The  DEIS  has  been  completed  by  the 
National  Park  Service  in  cooperation 
with  the  U.S.  Fish  and  Wildlife  Service, 
Bureau  of  Reclamation,  Bureau  of 
Indian  Affairs,  and  the  Lower  Elwha 
S'Klaliam  Tribe.  Impacts  are  analyzed 
on  the  following  topics:  sediment, 
anadromous  fish,  marine  resources, 
vegetation,  wildhfe,  threatened  and 
endangered  species,  cultural  resources, 
recreation,  socioeconomics,  dam  safety, 
flooding,  and  hazardous  materials. 

Dated:  October  14, 1994. 
WUlie  R.  Taylor, 

Acting  Director,  Office  of  Environmental 
Policy  and  Compliance. 
[PR  Doc.  94-27356;  Filed  11-3-94:  8:45  ami 
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INTERSTATE  COIMRIERCE 
COMIMiSSION 

[Docket  No.  AB-65  (Sub-No.  487X)] 

CSX  Transportation,  Inc.— 
At}andonment  Exemption— in  Polk 
County,  FL 

AGENCY:  Interstate  Commerce 

Commission. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Commission  exempts 
from  the  prior  approval  requirements  of 
49  use.  10903-10904  the 
abandonment  by  CSX  Transportation. 
Inc.,  of  8.93  miles  of  rail  line  in  Polk 
County,  FL,  extending  between  milepost 
AX-855.3  at  Eaton  Park  and  milepost 
AX-864.23  at  Bartow,  subject  to 
standard  labor  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  4, 1994.  Formal  expressions 
of  intent  to  file  an  offer '  of  financial 
assistance  under  49  CFR  1152.27(c)(2) 
must  be  filed  by  November  14,  1994; 
petitions  to  stay  must  be  filed  by 
November  21, 1994;  requests  for  a 
public  use  condition  must  be  filed  by 
November  25, 1994;  and  petitions  to 
reopen  must  be  filed  by  November  29. 
1994. 

ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  487X)  to: 
(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Conunission,  1201  Constitution  Avenue 
NW.,  Washington,  DC  20423,  and  (2) 
Charles  M.  Rosenberger,  500  Water 
Street— Jl  50,  Jacksonville.  FL  32202. 


'  See  Exempt,  of  Hail  Atxindonment — Offtfrs  of 
Finan.  .Assist..  4  i.CC.2d  164  (1987). 
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FOM  RWTHiR  MFOIWUTION  com  ACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721.) 
SUPPLEMEfCTARV  MFOMIATKM: 
Additional  information  is  contained  in 
the  Commission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts.  Inc..  Room  2229.  Interstate 
Commerce  Commission  Building.  1201 
Constitution  Avenue  NW..  Washington. 
DC  20423.  Telephone:  (202)  289-4357/ 
4350.  (Assistanoe  for  the  hearing 
impaired  is  available  through  TDO 
services  (202)  927-5721.) 

Decided:  October  2S.  1994. 

By  the  ConuniMlon.  Chairman-McDonald. 
Vice  Chairman  Phillip*,  and  Commissioners 
Simmon*.  Moqu  and  Owen.  Vice  Chairman 
Phillips  recused  herself  in  this  proceeding 
Vernon  A.  WiUiaiM, 
Acting  Secretary. 

IFR  Doc  94-27395  Piled  11-3-94:  8:45  amj 
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(Finance  Oocfcet  No.  32557] 

Missouri  Pacific  Railroad  Company, 
Southeast  Kansas  Railroad  Company, 
and  South  Kansas  and  Oklahoma 
Railroad  Company — Joint  Relocation 
Project  Exemption — in  Kansas  and 
Oklahoma 

Missouri  Pacific  Railroad  Company 
(MP).  Southeast  Kansas  Railroad 
Company  (SEKR).  and  South  Kansas 
and  Oklahoma  Railroad  Company 
(SKOL)  jointly  Tiled  a  notice  of 
exemption  under  49  CFR  1180.2(d)(5)  to 
relocate  lines  of  railroad.  The  joint 

Ftroject  involves  68.1  miles  of  SKOL's 
ine  and  involves:  (1)  SKOL's  granting 
trackage  rights  to  MP  and  SEKR  over 
SKOL's  line  (a)  between  miiepost  155.8 
at  Cherryvale.  KS.  to  miiepost  165.7  at' 
Independence.  KS.  and  between 
miiepost  0.0  at  Independence.  KS.  to 
miiepost  37.6  at  D.Y.  Junction  (Dewey). 
OK.  a  total  distance  of  47.5  miles  (the 
Tulsa  Subdivision);  and  (b)  between 
miiepost  16.9  at  Coffeyville.  KS.  and 
miiepost  0.0  at  Cherryvale.  KS,  in 
Montgomery  County.  KS,  a  total 
distance  of  16.9  miles  (the  Coffeyville 
Subdivision);  (2)  SKOL's  granting  MP 
trackage  rights  over  SKOL's  line 
between  miiepost  37.6  at  D.Y.  Junction. 
OK.  to  miiepost  41.3  at  Bartlesvilie.  OK. 
a  distance  of  3.7  miles  (SEKR  holds 
rights  over  this  trackage  based  on  an 
assignment  from  MP  at  the  time  SEKR 
leased  the  Bartlesvilie  Subdivision):  and 
(3)  MP's  incidental  abandonment  and 
discontinuance  of  operations  and 
SEKR's  incidental  discontinuance  of 
lease  operations  over  the  line  beginning 
at  miiepost  171.0  near  South 


Coffeyville,  OK,  and  ending  at  miiepost 
191.15  near  Dewey,  a  distance  of 
approximately  20.15  miles  in  Nowata 
and  Washington  Counties,  OK.  The 
transacrtion  was  to  have  been 
consummated  on.  or  soon  as  possible 
after,  October  12. 1994. 

MP  is  a  class  I  rail  carrier.  SEKR  and 
SKOL  are  class  III  carriers. 

SEKR  operates  a  line  of  railroad 
known  as  the  Bartlesvilie  Subdivision 
ht)m  miiepost  171.0  at  South 
Coffeyville.  OK.  to  miiepost  200.0  near 
Bartlesvilie,  OK.  SEKR  has  not 
conducted  train  service  over  the 
segment  of  line  between  mileposts  171.0 
and  191.15  (near  Dewey.  OK)  for  more 
than  two  years.  SEKR  uses  haulage  via 
SKOL  to  move  its  cars  from  Coffeyville 
to  Dewey  or  Bartlesvilie  and  the  cars  are 
then  interchanged  to  an  SEKR  crew  for 
placement  to  SEKR  customers  in  Dewey 
or  Bartlesvilie.  SKOL  will  grant  trackage 
rights  to  SEKR  and  MP  between 
Coffeyville.  KS.  and  Dewey  so  that 
SEKR  and  MP  can  provide  service  to 
Dewey.  SKOL's  grant  of  these  trackage 
rights  will  permit  SEKR  to  discontinue 
its  lease  operation  and  MP  to  abandon 
and  discontinue  its  operation  on  the  out 
of  service  trackage  from  mileposts  171.0 
to  191.15. 

The  joint  relocation  project  involving 
MP's  and  SEKR'S  rail  operations  will 
result  in  an  alternate  and  satisfactory 
continuation  of  rail  service  to 
customers.  There  will  be  no  new  traffic 
generated  by  the  proposed  transaction, 
there  will  be  no  extension  of  rail  service 
into  new  territory,  and  there  will  be  no 
adverse  effect  on  shippers.  In  addition, 
there  will  be  no  change  in  the 
competitive  situation  of  the  rail  carriers 
in  the  area. 

The  Commission  will  exercise 
jurisdiction  over  the  abandonment  and/ 
or  discontinuance  component  of  a 
relocation  project  only  where  the 
proposal  involves,  for  example,  a 
change  in  service  to  shippers,  expansion 
into  new  territory,  or  a  change  In 
existing  competitive  situations.  See, 
generally.  Denver  &  R.G.W.R.  Co— ft. 
Proj— Relocation  over  BN.  4  I.C.C.2d  95 
(1987).  Under  these  standards,  the 
abandonment  and  discontinuance  under 
consideration  here  is  not  subject  to  the 
Commission's  jurisdiction.  The 
Commission  has  determined  that  line 
relocations  embrace  trackage  rights 
transactions  such  as  the  ones  proposed 
here.  See  DT.  6-  I.R.— Trackage  Rights. 
363  ICC.  878(1981). 

As  a  condition  to  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  agreement  will  be 
protected  by  the  conditions  set  forth  in 
Norfolk  and  Western  Rv.  Co. — Trackage 
Rights— BN.  354  LC.C.'605  (1978).  as 


modified  in  Mendocino  Coast  Ry..  Inc. — 
Lease  and  Operate.  360 1.C.C  653 
(1980). 

Petitions  to  revoke  the  exemption 
under  49  U.S.C.  10S05(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  stay  the  transaction. 
Pleadings  must  be  filed  with  the 
Commission  and  served  on:  Jeanna  L. 
Regier.  Missouri  Pacific  Railroad 
Company.  1416  Dodge  Street,  Room 
830,  Omaha.  NE  68179.  and  Karl  Morell. 
Ball,  Janik  &  Novack.  1101  Pennsylvania 
Avenue,  N.W.,  Washington.  DC  20004. 

Decided:  October  27, 1994. 

By  the  Comminioo.  David  M.  Konschnik. 
Director.  OfTica  of  Proceedings. 

Vernon  A.  WiliiaBS. 

Acting  Secretary. 

(PR  Doc.  94-27394  Piled  11-3-94:  8:45  am) 
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DEPARTMENT  OF  JUSTICE 
Information  Collection  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and, 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s]  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 


prompt  submission,  you  should  notify 
the  CMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  AND  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Ofticer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division.  Suite  850, 
WCTR,  Washington,  DC  20530. 

Extaasion  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Chajige  in  the  Substance  or  in  the 
Mediod  of  Collection 

(1)  Application  for  Permit  to  Export 
Controlled  Substances. 

(2)  DBA  Form  161.  Drug  Enforcement 
Administration. 

(3)  On  occasion. 

(4)  Businesses  or  other  for-profit.  21 
CFR  Section  1312.22  requires 
individuals  who  export  controlled 
substances  in  Schedules  I  and  II  to 
obtain  a  permit  from  the  Drug 
Enforcement  Administration.  The 
information  collected  is  used  to  issue 
export  permits  and  exercise  control  over 
the  exportation  of  controlled  substances 
and  compile  data  for  submission  to  the 
United  Nations  for  treaty  requirements. 

(5)  67  annual  respondents  at  .247 
hours  per  response. 

(6)  215  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

F^iblic  comment  on  this  item  is 
encouraged. 

Dated:  November  1. 1994. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  94-27389  Filed  11-3-94;  8:45  am] 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwoii;  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
*vith  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 


(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions     - 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503.  AM?  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division.  Suite  850, 
WCTR,  Washington,  DC  20530. 

Revision  of  a  Currently  Approved 
Collection 

(1)  Application  for  Asylum  and  for 
Withholding  of  Deportation. 

(2)  Form  1-589.  Immigration  and 
Naturalization  Service. 

(3)  On  occasion. 

(4)  Individuals  or  households.  The 
information  provided  on  this  form  is 
used  by  the  Immigration  and 
Naturalization  Service  (INS)  and  the 
Executive  Office  for  Immigration 
Review  (EOIR)  to  determine  whether  an 
alien  applying  for  asylum  and  for 
withholding  of  deportation  in  the 
United  States  is  classifiable  as  a  refugee, 
and  is  eligible  to  remain  in  the  United 
States. 

(5)  80.000  annual  respondents  at  3.5 
hours  per  response. 

(6)  280.000  annual  burden  hours. 

(7)  Not  applicable  imder  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 


Dated:  October  31 .  1994. 
Robert  B.  Briggs, 

Department  Clearance  C^icer.  United  States 

Department  of  Justice. 

IFR  Doc  94-27354  Filed  11-3-94:  8:45  amj 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperworic 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any. 
and  the  applicable  compjonent  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
byrden  (in  hours)  associated  with  the 
collection;  and. 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  AND  to  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  horn 
prompt  submission,  you  should  notify 
the  OMB  re\iewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Washington.  DC  20503.  AM?  to  Mr. 
Robert  B.  Briggs.  Department  of  Justice 
Clearance  Officer;  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 
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Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Supplementary  Statement  for 
Graduate  Medical  Trainees. 

(2)  Form  1-644,  Immigration  and 
Naturalization  Service. 

(3)  Annually. 

(4)  Individuals  or  households.  This 
form  is  used  by  foreign  exchange 
visitors  who  are  seeking  an  extension  of 
stay  in  order  to  complete  a  program  of 
graduate  education  and  training. 

(5)  3.000  annual  respondents  at  .083 
hours  per  response. 

(6)  249  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  96-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  October  3 1 . 1 994. 
Robert  B.  Brigga, 

Department  Oeamncv  Officer,  United  States 

Department  of  justice. 

|FR  Doc.  94-27353  Filed  11-3-94;  8:45  ami 
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Information  Collections  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork  • 

Reduction  Reauthorization  Ad  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(l)The  title  of  the  form/collection; 

(2)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected: 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstraci; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to . 
respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  and 

(7)  An  indication  as  to  whether 
Section  3504(h)  of  Public  Law  96-511 
applies. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  ANDXo  the  Department  of 
Justice's  Clearance  Officer.  Mr.  Robert  B. 


Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  AND  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  the 
collection  may  be  submitted  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  AiVD  to  Mr. 
Robert  B.  Briggs,  Department  of  Justice 
Clearance  Officer,  Systems  Policy  Staff/ 
Information  Resources  Management/ 
Justice  Management  Division,  Suite  850. 
WCTR.  Washington.  DC  20530. 

Extension  of  the  Expiration  Date  of  a 
Currently  Approved  Collection  Without 
Any  Change  in  the  Substance  or  in  the 
Method  of  Collection 

(1)  Application  for  Waiver  of  Grounds 
of  Excludability. 

(2)  Form  1-690,  Immigration  and 
Naturalization  Service. 

(3)  Other.  One-time  only. 

(4)  Individuals  or  households.  The 
information  on  the  1-690  application  is 
used  by  INS  in  considering  eligibility 
for  legalization  under  sections  210  and 
245A  of  the  Immigration  and 
Naturalization  Act,  during  the 
processing  of  both  the  application  for 
temporary  resident  status  and  for 
permanent  resident  status. 

(5)  52.000  annual  respondents  at  .250 
hours  per  response. 

(6)  13,000  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h)  of  Public  Law  9&-511. 

Public  comment  on  this  item  is 
encouraged. 

Dated:  October  31.  1994. 
Robert  B.  Bri|c^ 

Department  Qearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc  94-27352  Filed  11-3-94;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act;  Atlantic 
Richfield  Co..  et  al. 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Atlantic  Richfield  Co. 
and  Snyder  Oil  Corp.,  Civil  Action  No. 
94CV0246D,  was  lodged  on  October  7. 
1994  with  the  United  States  District 
Court  for  the  district  of  Wyoming.  The 
proposed  consent  decree  with 
defendants  Atlantic  Richfield  Company 
("ARCO")  and  Snyder  Oil  Corporation 
("Snyder")  sets  a  civil  penalty  of 


$875,000.00  for  violations  of  the 
prevention  of  significant  deterioration 
(PSD)  provisions,  42  U.S.C  7471  et  seq.. 
and  the  regulations  promulgated 
thereunder,  40  CFR  52.51  (b)  through 
(w).  The  violations  occurred  at  the 
Riverton  Dome  Gas  Plant  located  on  the 
Wind  River  Indian  Reservation  in 
Fremont  County,  Wyoming.  A  PSD 
permit  was  issued  for  the  sources  to  be 
effective  August  5, 1994  and  the  decree 
provides  that  Snyder  must  bring  the 
facility  into  compliance  within  six 
weeks  after  the  effective  date  of  the 
permit. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Atlantic  Richfield  Co.  and  Snyder  Oil 
Corp.,  DOJ  Ref.  #90-5-2-1-1896. 

Copies  of  the  proposed  consent  decree 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  District  of 
Wyoming.  J.C.  O'Mahoney  Federal 
Building,  2120  Capitol  Avenue,  Room 
402,  Cheyenne,  Wyoming,  or  at  the 
Region  VIII  office  of  the  Environmental 
Protection  Agency,  999  18th  Street, 
Suite  700  South.  Denver.  Colorado 
80202.  A  copy  may  also  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library.  1120  G  Street  NW..  4th 
Floor,  Washington.  DC  20005  (202-624- 
0892).  When  requesting  a  copy  of  the 
proposed  consent  decree,  please  refer  to 
the  referenced  case  and  enclose  a  check 
in  the  amount  of  $4.75  (25  cents  per 
page  reproduction  costs),  payable  to  the 
"Consent  Decree  Library." 
Bruce  S.  Gelber. 

Acting  Chief,  Environmental  Enforcement 
Section. 

[FR  Doc.  94-27339  Filed  11-3-94;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act; 
Hercules,  Inc. 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §50.7,  notice  is  hereby 
given  that  on  October  17, 1994,  a 
proposed  Consent  Decree  in  United 
States  V.  Hercules  Incorporated,  Civil 
Action  No.  94-30236-MAP,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Massachusetts  resolving 
the  matters  alleged  in  a  complaint  filed 
simultaneously  with  the  Consent 
Decree.  The  proposed  Consent  Dec;ree 
concerns  violations  by  Hercules  of  the 


Clean  Water  Act  ("CWA"),  33  U.S.C 
§§  1251.  et  seq..  at  Hercules'  chemicals 
and  emulsions  manufacturing  facility  in 
Chicopee.  Massachusetts.  The  CWA 
violations  alleged  in  the  complaint 
inclilde  discharges  of  pollutants  in 
excess  of  federal  Categorical 
Pretreatment  Standards.  National 
Prohibited  Discharge  Standards,  and 
local  limitations  established  by  the 
Chicopee  wastewater  treatment  plant. 

Under  the  terms  of  the  Consent 
Decree,  the  defendant  will  pay  a  civil 
penalty  of  $250,000  to  the  United  States 
for  past  violations  of  the  CWA,  and 
complete  supplemental  environmental 
projects  at  a  projected  cost  of  $375,000. 
In  addition,  Hercules  will  be  required  to 
comply  with  federal  and  local 
pretreatment  standards  and  the  National 
Prohibited  Discharge  Standard  for  pH, 
as  well  as  comply  with  monitoring, 
sampling,  and  reporting  requirements. 

Tne  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division.  Department  of  Justice, 
Washington.  DC  20530,  and  should  refer 
to  United  States  v.  Hercules 
Incorporated,  D.J.  Ref  90-5-1-1-4061. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Region  1  Office  of  the 
Environmental  Protection  Agency,  One 
Congress  Street.  Boston,  Massachusetts, 
and  at  the  Office  of  the  United  States 
Attorney.  District  of  Massachusetts. 
1003  J.W.  McCormick  P.O.  & 
Courthouse.  Boston,  MA  02109.  c/o 
George  B.  Henderson  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW..  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  fi-om  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.25  (25  cents 
per  page  reproduction  cost  excluding 
attachment)  payable  to  the  Consent 
Decree  Library. 
Bruce  Gelber. 

Acting  Chief.  Environmental  Enforcement 
Section.  Enviroiunent  and  Natural  Resources 
Division. 

IFR  Doc.  94-27340  Filed  11-3-94;  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Oil  Pollution  Act 

In  accordance  with  Department  of 
Justice  Policy.  28  C.F.R.  §  50.7. 38  Fed. 
Reg.  19029,  notice  is  hereby  given  that 


on  October  14, 1994,  a  complaint  viras 
filed  and  proposed  consent  decree  was 
lodged  with  the  United  States  District 
Court  for  the  Western  Districi  of 
Washington  in  United  States  v.  Maruha 
Corp.,  etal..  Civil  No.  94-1537.  The 
proposed  consent  decree  settles  claims 
asserted  by  the  United  States  at  the 
request  of  the  United  States  Coast 
Guard,  National  Oceanic  and 
Atmospheric  Administration  and 
Department  of  the  Interior,  and  by  the 
State  of  Washington  and  Makah  Indian 
Tribe,  for  an  oil  spill  off  the  coast  of 
Washington  in  July  1991.  The 
defendants  are  Maruha  Corp.,  Japan 
Ship  Owners'  Mutual  Protection  & 
Indemnity  Association.  Tianjin  Ocean 
Shipping  Company,  China  Ocean 
Shipping  Company,  United  Kingdom 
Mutual  Steam  Ship  Assurance 
Association  (Bermuda)  Ltd.  and  the  M/ 
V  TUO  HAL 

In  the  complaint,  the  United  States, 
State  of  Washington  and  Makah  Indian 
Tribe  asserted  claims  against  the 
defendants  pursuant  to  sections  1002 
and  1015  of  the  Oil  Pollution  Act,  33 
U.S.C.  §  §  2702  and  2715,  as  well  as  the 
maritime  tort  law,  for  recovery  of 
cleanup  costs  and  natural  resource 
damages.  The  United  States  also  sought 
a  civil  penalty  under  section  311(b)  of 
the  Clean  Water  Act.  33  U.S.C. 
§  1321(b).  The  State  of  Washington 
asserted  claims  under  Ch.  90.48  and 
90.56  RCW  for  cleanup  costs,  injury  to 
resources  of  the  State  and  civil 
penalties. 

Pursuant  to  the  consent  decree,  the 
settling  defendants  have  agreed  to  pay 
$9  million  to  the  plaintiffs.  The  U.S. 
Coast  Guard  will  receive  $3  million  in 
reimbursement  of  cleanup  costs  and  a 
$500,000  civil  penalty.  The  United 
States,  State  of  Washington  and  Makah 
Indian  Tribe  will  receive  over  $5.5 
million  for  natural  resource  damages 
and  reimbursement  of  damage 
assessment  costs. 

The  Department  of  Justice  will  receive 
written  comments  relating  to  the 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
Washington.  DC  20530.  and  should  refer 
to  United  States  v.  Maruha  Corp.,  et  al., 
D.J.  Ref.  No.  90-11-3-829. 

A  copy  of  the  (Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW..  4th  Floor.  Washington,  DC  20005. 
(202)  624-0892.  In  requesting  copies, 
please  enclose  a  check  in  the  amount  of 
$8.25  (25  cents  per  page  reproduction 


cost)  payable  to  the  "Consent  Decree 

Library." 

Bruce  Gelber, 

Acting  Chief,  Environment  &■  Natural 
Resources  Divison. 

IFR  Doc  94-27338  Filed  11-3-94;  8:45  am) 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act,  MTP 
Industries,  h>c. 

In  accordance  with  Departmental 
policy,  28  CF.R.  §50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
L^njted  States  v.  MTP  Industries,  Inc., 
Civil  Action  No.  94-7559,  was  lodged 
on  October  19, 1994  with  the  United 
States  District  Court  for  the  Southern 
District  of  New  York.  Defendant  MTP  is 
a  printer  for  flexographic  packaging 
based  in  New  York,  New  York.  The 
complaint  alleges  that  the  flexographic 
printing  processes  at  the  MTP  facility 
are  subject  to  Parts  201  (permit  and 
certificate)  requirements  and  234 
(Volatile  Organic  Compounds  ( "VOC ') 
emissions  standards)  of  Title  6,  Chapter 
III,  of  the  Code  of  Rules  and  Regulations 
of  the  State  of  New  York  ("6  NYCRR ") 
and  approved  by  the  Environmental 
Protection  Agency  pursuant  Section  110 
of  the  Clean  Air  Act  (ACT)  as  part  of  the 
New  York  State  Implementation  Plan. 
The  complaint  alleges  that  MTP  for  two 
years  violated  6  NYCRR  Part  234  by 
using  non-compliant  inks  which 
contained  excessive  VOC  emissions  and 
operated  since  1984  without  required 
operating  permits  and  certificates  in 
violation  of  6  NYCRR  Part  201.  Under 
the  terms  of  the  proposed  consent 
decree,  MTP  will  pay  civil  penalties  in 
the  amount  of  $120,025,  and  undertake 
steps  necessary  to  be  in  full  compliance 
with  the  Act  within  a  prescribed  time 
period,  or  face  stipulated  penalties. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  D.C.  20530.  and 
should  refer  to  United  States  v.  MTP 
Industries,  Inc.,  D.O.J,  reference  #90-5- 
2-1-1906. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  New  Yoik,  100  Church  Street,  19th 
floor.  New  York.  New  York;  the  Region 
II  Office  of  the  Environmental 
Protection  Agency,  26  Federal  Plaza, 
New  York,  New  York;  and  at  the 
Consent  Decree  Librar\'.  1120  G  Street. 
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NW..  4th  floor.  Washington.  DC  20005, 
(202)  624-0892.  A  copy  of  the  proposed 
consent  decree  may  he  obtained  in 
person  or  by  mail  ^m  the  Consent 
Decree  Library.  1120  G  Street,  NVV..  4th 
floor,  Washington,  E)C.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  GroM. 

Acting  Chief.  Environmental  Enforcement 
Section.  Envimnmenl  and  Natural  Resources 
Division. 

|FR  Doc.  94-27321  Filed  11-3-94:  8:45  ami 
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Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act; 
South  Essex  Sewerage  District,  et  al. 

In  accordance  with  28  CFR  50.7, 
notice  is  hereby  given  that  on  Cktober 
25, 1994,  a  proposed  ModiHed  Consent 
Decree  as  to  Defendant  South  Essex 
Sewerage  District  ("Modified  Decree") 
in  United  States  of  America  v.  South 
Essex  Sewerage  District,  et  al..  Qvil 
Action  No.  83-2814-Y,  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Massachusetts.  The  United 
States'  complaint  sought  relief  under  the 
Clean  Water  Act,  33  U.S.C.  1251,  et  seq. 
The  Modified  Decree  revises  the 
exi.sting  consent  decree  as  to  the  South 
Essex  Sewerage  District  ("SESD") 
entered  by  the  Court  in  1991.  The 
Modified  Consent  Decree  provides  for  a 
revised  residuals  disposition  approach 
by  SESD,  under  which  SESD  is  required 
to  enter  into  primary  long-term  and 
backup  contracts  for  disposition  of  its 
sludge  residuals  and  to  design  and 
obtain  permits  for  a  backup  residuals 
landfill  which  it  is  to  construct  in  the 
event  of  difficulties  with  contraciual 
disposition.  The  Modified  Decree  also 
adds  a  construction  schedule  for  an 
outfall  effluent  diffuser,  which  is  to  be 
con.structed  by  February  28,  1997. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice. 
Washington.  DC.  20530.  and  should 
refer  to  United  States  v.  South  Essex 
Sewerage  District,  et  al..  D.J.  Ref.  90-5- 
1-1-2049A. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  1003  J.W.  McCormack 
P.O.  ft  Courthouse,  Boston, 
Mas.sachusetts  02109,  and  at  the  Region 
I  office  of  the  Environmental  Protection 


Agency,  One  Congress  St.,  Boston, 
Massachusetts  02203.  The  proposed 
consent  decree  may  also  be  examined  at 
the  Consent  Decree  Library,  1120  G  St. 
NW.,  4th  Floor,  Washington.  DC  20005, 
202-624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  St.  NW.,  4th 
Floor,  Washington,  DC  20005.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $14.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  "Consent  Decree  Library." 
Bruce  S.  G«lber. 

Acting  Chief  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 
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[AAQ/A  Order  No.  9S-«4] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Immigration  and 
Naturalization  Service  (INS), 
Department  of  Justice,  proposes  to 
modify  the  following  system  of 
records — previously  published  October 
5,  1993  (58  FR  51853): 

The  Immigration  and  Naturalization  Service 
(INS)  Alien  File  (A-File)  and  Central  Index 
System  (QS),  Justice/INS-001  A 

Specifically.  INS  has  clarified  and 
combined  routine  uses  D.  and  H.  into 
one  routine  use,  now  identified  as  D., 
which  relates  to  law  enforcement 
disclosure.  It  has  removed  routine  use  E. 
which  had  proposed  disclosure  during 
discovery  proceedings,  and  has  added  a 
routine  use.  also  designated  as  £.,  which 
permits  disclosure  to  a  court  during 
litigation.  Finally,  INS  has  revised 
routine  uses  G.  and  L  Revised  routine 
use  G.  clarifies  the  users  and  uses  by 
adding  language  which  had  been 
inadvertently  omitted.  Revised  routine 
use  L..  redesignated  as  K.,  clarifies  that 
information  may  be  disclosed  not  only 
to  a.ssist  the  United  States  in  collecting 
its  debts  but  also  to  assist  foreign 
governments  in  collecting  their  debts. 
Affected  routine  uses  have  been 
italicized  for  public  convenience. 

Title  5  U.S.C.  552a(e)(4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on  any 
new  routine  use  of  a  system  of  records. 
The  Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibilities  under  the  Act,  requires 
a  40-dayperiod  in  which  to  conclude  its 
review  of  the  proposed  chartfjes. 

Therefore,  please  submit  any 
comments  by  December  5, 1994.  The 


public,  OMB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Patricia  E.  Neely,  Systems  Policy  Staff, 
Justice  Management  Division, 
Department  of  Justice.  Washington,  DC 
20530  (Room  850,  WCTR  Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress  on  the  proposed 
modification. 

Dated:  October  6. 1994. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
Administration. 

JUSTICEANS-001A 

SYSTEM  NAME: 

The  Immigration  and  Naturalization 
Service  (INS)  Alien  File  (A-File)  and 
Central  Index  System  (QS). 

SYSTEM  location: 

Central.  Regional,  District,  and  other 
INS  file  control  offices  in  the  United 
States  as  detailed  in  JUSTICE/INS— 999 
Remote  access  terminals  will  also  be 
located  in  other  components  of  the 
Department  of  Justice  and  in  the 
Department  of  State  on  a  limited  basis. 

CATEGORIES  of  MOIVIQUALS  COVERED  BY  THE 
SYSTEM: 

A.  Individuals  covered  by  provisions 
of  the  Immigration  and  Nationality  Act 
of  the  United  States. 

B.  Individuals  who  are  under 
investigation,  were  investigated  in  the 
past,  or  who  are  suspected  of  violating 
the  criminal  or  civil  provisions  of 
treaties,  statutes.  Executive  Orders,  and 
Presidential  proclamations  administered 
by  INS,  and  witnesses  and  informants 
having  knowledge  of  surii  violations. 

CATEOOniES  Of  RECORDS  IN  THE  SYSTEM: 

A.  The  computerized  indexing  system 
contains  personal  identification  data 
such  as  A-File  number,  name,  date  and 
place  of  birth,  date  and  port  of  entry,  as 
well  as  the  location  of  each  official 
hardcopy  paper  file  known  as  the  "A- 
file."  Microfilm  records  contain 
naturalization  certificates  and  any 
supporting  documentation  prior  to  April 
1,  1956;  however,  af^er  that  date,  this 
type  of  information  is  maintained  in  the 
"A-File"  which  is  described  in  B  below. 

B.  The  hard  copy  A-file  (prior  to  1940 
were  called  Citizenship  File  fC-File)) 
contains  all  the  individual's  official 
record  material  such  as  naturalization 
certificates;  various  forms,  applications 
and  petitions  for  benefits  under  the 
immigration  and  nationality  laws; 
reports  of  investigations;  statements: 
reports;  correspondence;  and 
memorandums  on  each  individual  for 
whom  INS  has  created  a  record  under 
the  Immigration  and  Nationality  Act. 


AUTHORITY  FOR  MAINTENANCE  Of  RECORDS: 

Sections  103  and  290  of  the 
Immigration  and  Nationality  Act,  as 
amended  (8  U.S.C.  1103  and  8  U.S.C. 
1360),  and  the  regulations  pursuant 
thereto. 

PURPOSE: 

The  system  is  used  primarily  by  INS 
and  other  Department  of  Justice 
employees  to  administer  and  enforce  the 
immigration  and  nationality  laws,  and 
related  statutes,  including  the 
processing  of  applications  for  benefits 
under  these  laws,  detecting  violations  of 
these  laws,  and  the  referral  of  such 
violations  for  prosecution. 

ROUTINE  USES  Of  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  MCLUOING  CATEGORIES  OF  USERS  ANO 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
as  follows: 

A.  To  clerks  and  judges  of  courts 
exercising  naturalization  jurisdiction  for 
the  purpose  of  filing  petitions  for 
naturalization  and  to  enable  such  courts 
to  determine  eligibility  for 
naturalization  or  grounds  for  revocation 
of  naturalization. 

B.  To  the  Department  of  State  in  the 
processing  of  petitions  or  applications 
for  benefits  under  the  Immigration  and 
Nationality  Act.  and  all  other 
immigration  and  nationality  laws, 
including  treaties  and  reciprocal 
agreements. 

C.  To  other  Federal,  State,  and  local 
government  law  enforcement  and 
regulatory  agencies  and  foreign 
governments,  including  the  Department 
of  Defense  and  all  components  thereof, 
the  Department  of  State,  the  Department 
of  the  Treasury,  the  Central  Intelligence 
Agency,  the  Selective  Service  System, 
the  United  States  Coast  Guard,  the 
United  Nations,  and  INTERPOL,  and 
individuals  and  organizations  during 
the  course  of  investigation  in  the 
processing  of  a  matter  or  during  a 
proceeding  within  the  purview  of  the 
immigration  and  nationality  laws  to 
elicit  information  required  by  INS  to 
carry  out  its  functions  and  statutory 
mandates. 

D.  To  a  Federal.  State.  local  or  foreign 
government  agency  or  organization,  or 
international  organization,  lawfully 
engaged  in  collecting  law  enforcement 
intelligence  information,  whether  civil 
or  criminal,  and/or  charged  with 
investigating,  prosecuting,  enforcing  or 
implementing  civil  and/or  criminal 
laws,  related  rules,  regulations  or 
orders,  to  enable  these  entities  to  carry 
out  their  law  enforcement 
responsibilities,  including  the  collection 
of  law  enforcement  intelligence. 
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E.  A  record,  or  any  facts  derived 
therefrom,  may  be  disseminated  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  INS  is 
authorized  to  appear  when  any  of  the 
follov\ing  is  a  party  to  litigation  or  has 
an  interest  in  litigation  and  such  records 
are  determined  by  INS  to  be  arguably 
relevant  to  the  litigation:  (i.)  INS.  or'any 
subdivision  thereof.  or(ii.lany 
employee  of  INS  in  his  or  her  official 
capacity,  or  (Hi.)  any  employee  of  INS  in 
his  or  her  individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (iv.)  the 
United  States,  where  INS  determines 
that  the  litigation  is  likely  to  affect  it  or 
any  of  its  subdivisions. 

F.  To  a  Federal,  State,  local  or  foreign 
government  agency  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  by  such  agency  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  such  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  loan,  or  other  benefit  by 
the  requesting  agency,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

G.  To  a  Federal,  State,  local  or  foreign 
government  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  decision  of  INS  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

H.  To  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19  at  any  stage  of 
the  legislative  coordination  and 
clearance  process  as  set  forth  in  the 
Circular. 

/.  To  other  Federal  agencies  for  the 
purpose  of  conducting  national 
intelligence  and  security  investigations. 

/.  To  an  applicant,  petitioner  or 
respondent  or  to  his  or  her  attorney  or 
representative  as  defined  in  8  CFR  l.l(j) 
in  connection  with  any  proceeding 
before  INS. 

K.  To  a  Federal,  State,  or  local 
government  agency  to  assist  such 
agencies  in  collecting  the  repayment  of 
loans,  or  fraudulently  or  erroneously 
secured  benefits,  grants,  or  other  debts 
owed  to  them  or  to  the  United  States 
government,  and/or  to  obtain 
information  that  may  assist  INS  in 
collecting  debts  owed  to  the  United 
States  Government;  to  a  foreign 


government  to  assist  such  gowmment 
in  collecting  the  repayment  of  loans,  or 
fraudulently  or  erroneously  secured 
benefits,  grants,  or  other  debts  owed  to 
it  provided  that  the  foreign  gowmment 
in  question  (1)  provides  sufficient 
documentation  to  establish  the  validity 
of  the  stated  purpose  of  its  request,  and 
(21  proiides  similar  information  to  the 
United  States  upon  request. 

L.  To  student  volunteers  whose 
services  are  accepted  pursuant  to  5 
U.S.C.  3111  or  to  students  enrolled  in  a 
college  work  study  program  pursuant  to 
42  U.S.C.  2751  et  seq. 

M.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  a  personal 
privacy. 

N.  To  a  Member  of  Congress  or  staff 
acting  on  the  Member's  behalf  when  the 
Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

O.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

POUCtES  ANO  PRACTICES  FOR  STORING. 
RETR1EVW40,  ACCESSMQ,  RETAINmO,  ANO 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Most  A-file  and  C-file  records  are 
paper  documents  and  are  stored  in  file 
folders.  Some  microfilm  and  other 
records  are  stored  in  manually  operated 
machines,  file  drawers,  and  filing 
cabinets.  Those  index  records  which 
can  be  accessed  electronically  are  stored 
in  a  data  base  on  magnetic  disk  and 
tape. 

RETRIEVABIUTY: 

These  records  are  indexed  and 
retrieved  by  A-file  or  C-file  number, 
name,  and/or  date  of  birth. 

SAFEGUARDS: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 
premises  is  by  official  identification.  All 
records  are  stored  in  spaces  which  are 
locked  during  non-duty  office  hours. 
Many  records  are  stored  in  cabinets  or 
machines  which  are  also  locked  during 
non-duty  office  hours.  Access  to 
automated  records  is  controlled  by 
passwords  and  name  identifications. 

RETENTION  AND  disposal: 

A-file  records  are  retained  for  75  years 
from  the  closing  date  or  date  of  last 


UMI 


552M 
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action  and  then  destroyed.  C-file  records 
are  to  be  destroyed  100  years  from 
March  31.  1956.  Automated  index 
records  are  retained  only  as  long  as  they 
serve  a  useful  purpose  and  then  they  are 
deleted  from  the  system  disk  and/or 
tape. 

SYSTEM  MANAOEn^S)  AND  AOOffCSS: 

The  Service^'ide  system  manager  is 
the  Director,  Records  Management 
Branch,  Records  Systems  Division, 
Immigration  and  Naturalization  Service. 
425  I  Street  NW.,  Washington.  DC 
20536. 

MOmCATION  PNOCCOURC: 

Address  inquiries  to  the  system 
manager  identified  above,  the  nearest 
INS  office,  or  the  INS  office  maintaining 
desired  records,  if  known,  by  using  the 
list  of  principal  offices  of  the 
Immigration  and  Naturalization  Service 
Appendix:  IUSnCEyiNS-999.  published 
in  the  Federal  Register. 

RCCOnO  ACCESS  PftOCCOURE: 

Make  all  requests  for  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOIA/PA)  officer  at  one  of 
the  addresses  identified  above.  Qearly 
mark  the  envelope  and  letter  "Privacy 
Act  Request."  Provide  the  A-file  number 
and/or  the  full  name,  date  and  place  of 
birth,  and  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  and  any  other  information 
which  may  assist  in  identifying  and 
locating  the  record,  and  a  return 
address.  For  convenience.  INS  Form  G- 
639,  FOIA/PA  Request,  may  oe  obtained 
from  the  nearest  INS  oHice  and  used  to 
submit  a  request  for  access. 

CONTEtTWO  RCCOMM  PnOCEOUKES: 

Direct  all  requests  to  contest  or  amend 
information  to  the  FOIA/PA  Officer  at 
one  of  the  addresses  identified  above. 
State  clearly  and  concisely  the 
information  being  contested,  the  reason 
for  contesting  it,  and  the  proposed 
amendment  thereof.  Clearly  mark  the 
envelop  "Privacy  Act  Request."  The 
record  must  be  identified  in  the  same 
manner  as  described  for  making  a 
request  for  access. 

RECORD  SOURCE  CATEOORKS: 

Basic  information  contained  in  INS 
records  is  supplied  by  individuals  on 
Department  of  State  and  INS 
applications  and  forms.  Other 
information  comes  from  inquiries  and/ 
or  complaints  from  members  of  the 
general  pubUc  and  members  of 
Congress;  referrals  of  inquiries  and/or 
complaints  directed  to  the  White  House 
or  Attorney  General:  INS  reports  to 
investigations,  sworn  statements, 
correspondence  and  memorandums; 


official  reports,  memorandums,  and 
written  referrals  from  other  entities, 
including  Federal.  State,  and  local 
governments,  various  courts  and 
regulatory  agencies,  foreign  government 
agencies  and  international 
organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)  (3)  and 
(4);  (d);  (e)  (1),  (2),  and  (3);  (e)(4)  (G)  and 
(H);  (e)  (5)  and  (8);  and  (g)  of  the  Privacy 
Act.  These  exemptions  apply  to  the 
extent  that  information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
use.  552a  (j)  and  (k).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C  553  (b).  (c).  and 
(e)  and  have  been  published  in  the 
Federal  Register  and  codified  as 
additions  to  Title  28,  Code  of  Federal 
Regulations  (28  CFR  16.99). 

|FR  Doc.  94-27320  Filed  11-3-94;  8.45  am] 
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Immigration  and  Naturalization  Service 

PNS  No.  1S7»-«4] 

immigration  and  Naturalization  Service 
User  Fee  Advisory  Committee:  Meeting 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  holding  meeting:  immigration 
and  Naturalization  Service  User  Fee 
Advisory  Committee. 

Date  and  time:  November  18, 1994,  at  9:30 
a.m. 

P/oce;  The  Holiday  Inn  Dulles 
International  Airport,  1000  Sully  Road, 
Sterling.  Virginia,  telephone  numt>er:  (703) 
471-7411. 

Status:  Open.  Eleventh  meeting  of  this 
Advisory  Committee. 

Purpose:  I^rformance  of  advisory 
responsibilities  to  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
pursuant  to  section  266(k)  of  the  Immigration 
and  Nationality  Act.  as  amended.  8  U.S.C 
1356(k)  and  the  Federal  Advisory  Committee 
Act  5  U.S.C.  app.  2.  The  responsibilities  of 
this  standing  Advisory  Committee  are  to 
advise  the  Commissioner  of  the  Immigration 
and  Naturalization  Service  on  issues  related 
to  the  performance  of  airport  and  seaport 
immigration  inspectional  services.  This 
advice  should  include,  but  need  not  be 
limited  to,  tiie  time  period  during  which 
such  services  should  be  performed,  the 
proper  number  and  deployment  of  inspection 
officers,  the  level  of  fees,  and  the 
appropriateness  of  any  proposed  fee.  These 
responsibilities  are  related  to  the  assessment 
of  an  immigration  user  fee  pursuant  to 
section  286(d)  of  the  Immigration  and 
Nationality  Act,  as  amended.  8  U.S.C 
1356(d).  The  Committee  focuses  attention  on 


those  areas  of  most  concern  and  benefit  to  the 
travel  industry,  the  traveling  public,  and  the 
Federal  government. 

Agenda 

1.  Introduction  of  the  Committee  memtiers. 

2.  Discussion  of  administrative  issues. 

3.  Discussion  of  activities  since  last  meeting. 

4.  Discussion  of  specific  concerns  and 

questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written  statements 

submitted  in  advance  by  members  of  the 
public. 

7.  Scheduling  of  next  meeting. 

Public  participation:  The  meeting  is  open 
to  the  public,  but  advance  notice  of 
attendance  is  requested  to  ensure  adequate 
seating.  Persons  planning  to  attend  should 
notify  the  contact  person  at  least  two  (2)  days 
prior  to  the  meeting.  Members  of  the  public 
may  submit  written  statements  at  any  time 
before  or  after  the  meeting  to  the  contact 
person  for  consideration  by  this  Advisory 
Committee.  Only  written  statements  received 
at  least  five  (5)  days  prior  to  the  meeting  by 
the  contact  person  will  be  considered  for 
discussion  at  the  meeting. 

Contact  person:  Elaine  Schaming,  Office  of 
the  Assistant  Commissioner,  Inspections, 
Immigration  and  Naturalization  Service, 
room  7223,  425 1  Street.  NW,  Washington,  DC 
20536,  telephone  number  (202)  514-9587  or 
fax  number  202-514-8345. 

Dated:  November  1. 1994. 
Doris  Meissner, 

Commissioner.  Immigration  and 
Naturalization  Service 

jFR  Doc.  94-27432  Filed  11-1-94;  4:27  pm| 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
Gerteral  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  horn  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931. 
as  amended  (46  Stat.  1494,  as  amended. 


40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  lal)orers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
woik  of  the  Character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  commept 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain  • 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 


Avenue,  NW.,  Room  S-3014. 
Washington,  DC  20210. 

New  General  Wage  Determination 
Decisions 

The  number  of  the  decisions  added  to 
the  Ciovemment  Printing  Office 
document  entitled  "General  Wage 
Determination  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  are  listed  by 
Volume  and  State: 

Volume  11 

Maryland 
MD9400S3  (Nov.  04, 1994) 

Volume  III 

Florida 
FL940095  (Nov.  04. 1994) 

Volume  A' 

Oklahoma 
OK940033  (Nov.  04, 1994) 
OK940034  (Nov.  04. 1994) 
OK940035  (Nov.  04. 1994) 
OK940036  (Nov.  04, 1994) 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "CJeneral  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
Maine 

ME940034  (Aug.  12, 1994) 

ME940035  (Aug.  12. 1994) 
New  lersey 

N)940004  (Feb.  11,1994) 

N)940015  (Mar.  18. 1994) 
New  York 

NY940002  (Feb.  11, 1994) 

NY940008  (Feb.  11,  1994) 

NY940013  (Feb.  11,  1994) 

NY940025  (Feb.  11,1994) 

Volume  II 

Maryland 

MD940001  (Feb.  11, 1994) 

MD940006  (Feb.  11, 1994) 
Pennsylvania 

PA940005  (Feb.  11,1994) 

PA940008  (Feb.  11.1994) 

PA940009  (Feb.  11, 1994) 

PA94(X)10(Febll,1994) 

PA940012(Febll,1994) 

PA940014  (Feb.  11, 1994) 

PA940016  (Feb.  11.1994) 

PA940019  (Feb.  11, 1994) 

PA940020  (Feb.  1 1 ,  1994) 

PA940021  (Feb.  11, 1994) 

PA940025(Febll,1994) 

PA940026  (Feb.  11,1994) 

PA940029  (Feb.  11,1994) 

PA940030  (Feb.  11,1994) 

PA940031  (Feb.  11, 1994) 

PA940040  (Feb.  11,1994) 


Volume  III 

Alabama 
AL940010  (Feb.  11,1994) 

Florida 
FL940014  (Feb.  11, 1994) 
FL940016  (Feb.  11,1994) 
FL940066  (Feb.  11.1994) 
FL940067  (Feb.  11.1994) 
FL940084  (Feb.  11.1994) 
FL940O90  (Feb.  11,1994) 

Georgia 
GA940003  (Feb.  11.1994) 
GA940004  (Feb.  11.  1994) 
GA940023  (Feb.  11.1994) 
GA940031  (Feb.  11.1994) 
GA940033  (Feb.  11.1994) 
GA940040  (Feb.  11, 1994) 
GA940044  (Feb.  11. 1994) 
GA940050  (Feb.  11.  1994) 
GA940065  (Feb.  11.1994) 
GA940Q73(Feb.  11, 1994) 

North  Carolina 
NC940032  (Feb.  11.1994) 
NC940050  (Feb.  11,1994) 

Volume  A' 


(Feb.  11.1994) 


(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11, 
(Feb.  11. 
(Feb.  11, 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


(Feb  11. 1994) 
(Feb.  11,1994) 


Indiana 

IN940017 
Wisconsin 

W1940003 

WI 940004 

WI940008 

Wl  940009 

VVI940010 

VV1940012 

WI940013 

WI940016 

WI940018 

\VI940019 

WI  940020 

WI940021 

WI940024 

WI940030 

Volume  V 

Arkansas 

AR940003 
Kansas 

KS940006 
Oklahoma 

OK940001 

OKg40023 
Nebraska 

NE940001 

NE940003 
Texas 

TX940040 

TX940052 

TX940071 

TX940074 

TX940076 

TX940078 

TX940084 

TX940086 

Volume  VI 

Alaska 

AK940001(Feb.ll.l994) 

AK940002  (Feb.  11.  1994) 
.Arizona 

AZ940013  (Feb.  11, 1994) 
Colorado 

CO940001  (Feb.  11, 1994) 
Hawaii 

HI940001  (Feb.  11,1994) 
Missouri 


(Feb.  11, 
(Feb.  11, 

(Feb  11, 
(Feb.  11, 

(Feb.  11, 
(Feb  11. 
(Feb.  11, 
(Feb.  11, 
(Feb.  11, 
(Feb  11. 
(Feb.  11, 
(Feb.  11, 


1994) 
1994) 

1994) 
1994) 

1994) 
W94) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 


UMI 
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MO040009  (Fob. 
North  Dikota 

ND940002  (Feb. 

ND940026  (Apr. 

ND940049  (Apr. 

ND9400S0  (Apr. 
Oregon 

UR940001  (Fob. 
Utah 

UT940O07  (Feb. 
Washington 

WA940002  (Feb. 


11.1994) 

11.1904) 
01.1994} 
01.1994) 
01. 1994) 

11.1994) 

11.1994) 

11.1994) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  OfHce 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Devis- 
Bacon  and  Related  Acts"'.  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country.  Subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
OfTice.  Washington.  D.C  20402.  (202) 
783-3238. 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington.  IXl.  this  28th  Day 
of  October  1994. 
AlanL.  Mom, 

Director.  Division  of  Wage  Determination. 
(FR  Doc.  94-27183  Filed  11-3-94:  8:45  am) 
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Mine  Safety  and  Health  Administration 

Summary  of  Decisions  Granting  in 
Whole  or  in  Part  Petitions  for 
Modification 

AOENCV:  Mine  Safety  and  Health 
Administration  (MSHA),  Labor. 
ACTION:  Notice  of  affirmative  decisions 
issued  by  the  Administrators  for  Coal 
Mine  Safety  and  Health  and  Metal  and 
Nonmetal  Mine  Safety  and  Health  on 
petitions  for  modification  of  the 
application  of  mandatory  safety 
standards. 

SUMMARY:  Under  section  101(c)  of  the 
Federal  Mine  Safety  and  Health  Act  of 
1977,  the  Secretary  of  Labor  may  modify 


the  application  of  a  mandatory  safety 
standard  to  a  mine  if  the  Secretary 
determines  either  that  an  alternate 
method  exists  at  a  specific  mine  that 
will  guarantee  no  less  protection  for  the 
miners  affected  than  that  provided  by 
the  standard,  or  that  the  application  of 
the  standard  at  a  specific  mine  will 
result  in  a  diminution  of  safiety  to  the 
affiacted  miners. 

Summaries  of  petitions  received  by 
the  Secretary  appear  periodically  in  the 
Federal  Register.  Final  decisions  on 
these  petitions  are  based  upon  the 
petitioner's  statements,  comments  and 
information  submitted  by  interested 
persons,  and  a  field  investigation  of  the 
conditions  at  the  mine.  MSHA  has 
granted  or  partially  granted  the  requests 
for  modification  submitted  by  the 
petitioners  listed  below.  In  some 
instances  the  decisions  are  conditioned 
upon  compliance  with  stipulations 
stated  in  the  decision. 
FOR  FURTHER  INFORMATION:  Petitions  and 
copies  of  the  final  decisions  are 
available  for  examination  by  the  public 
in  the  Office  of  Standards,  Regulations 
and  Variances,  MSHA.  Room  627,  4015 
Wilson  Boulevard.  Arlington,  Virginia 
22203. 

Dated:  October  25. 1994 
Patrida  W.  Sihrejr 

Director,  Office  t^ Standards,  Beguhtions  and 
Variances. 

Affirmative  Decisions  on  Petitions  for 
Modification 

Docket  No.:  M-85-127-C 

FR  Notice:  50  FR  48281 

Petitioner:  Utah  Power  and  Light 
Company         

i?eg  Affected:  30  CFR  75.326  (now 
75.350) 

Summary  of  Findings:  Petitioner's 
proposal  to  use  two  entries  in 
longwall  panel  development  and 
retreat  mining  at  its  Deer  Creek  and 
Cottonwood  Mines,  with  the  belt 
entry  used  as  a  return  air  course 
during  longwall  development 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92-92-C 

FR  Notice:  57  FR  38328 

Petitioner:  Consolidation  Coal  Company 

Reg  Affected:  30  CFR  75.305  (now 
75.364(b)(2)) 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  four  designated 
checkpoints  for  examining  hazardous 
conditions  in  the  Harvey  Run  area  of 
the  Loveridge  No.  22  Mine  due  to 
hazardous  roof  falls,  other  blockages, 
and  impassable  conditions  of  entries 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

Docket  No.:  M-92-175-C 


FR  Notice:  57  FR  62390 
Petitioner:  Peabody  Coal  Company 
Reg  Affected:  30  CFR  75.360(b)(6) 
Summary  of  Findings:  Petitioner's 
proposal  to  have  qualified  persons 
examine  portions  of  the  intake  air 
courses  daily  at  its  Martwick  Mine 
until  traveled  in  its  entirety  once  a 
week  and  to  take  methane  tests  during 
the  pre-shift  examination  at  an 
evaluation  point  or  {>oints  in  the  main 
split  of  air  inby  the  point  where  the 
air  passed  previously  developed 
places  considered  acceptable  alternate 
method.  Granted  with  conditions  for 
the  rooms  and  room  necks  driven  off 
the  Northwest  main  and  the 
Southwest  Submain  entries. 
Docket  No.:  M-93-5-C 
FR  Notice;  58  FR  8065 
Petitioner:  Energy  West  Mining 

Company         

Reg  Affected:  30  CFR  75.350 
Summary  of  Findings:  Petitioner's 
proposal  to  use  belt  air  in  two-entry 
mining  systems  during  longwall 
development  at  its  Trail  Mountain 
Mine  considered  acceptable  alternate 
method.  Granted  with  conditions. 
DocJcef  No.:  M-93-20-C 
FR  Notice:  58  FR  1 3805 
Petitioner:  Carter-ROAG  Coal  Company 
Reg  Affected:  30  CFR  75.364(b)(1) 
Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
checkpoints  at  its  No.  lA  Mine  to 
monitor  the  air  velocity  and  quality  of 
air  outby  the  intake  air  course  due  to 
deteriorating  roof  conditions 
considered  acceptable  alternate 
method.  Granted  with  conditions  for 
entries  No.  3  and  No.  4  of  the  Mains 
intake  air  course. 
Docket  No.:  M-93-23-C 
FR  Notice:  58  FR  1 3805 
Petitioner:  Monterey  Coal  Company 
Reg  Affected:  30  CFR  75.1002 
Summary  of  Findings:  Petitioner's 
proposal  to  use  high-voltage  cables  to 
power  longwall  equipment  at  its  No. 
1  Mine  considered  acceptable 
ahemate  method.  Granted  with 
conditions. 
Docket  No.:  M-93-45-C 
FR  Notice:  58  FR  18419 
Petitioner:  Windsor  Coal  Company 
Reg  Affected:  30  CFR  75.380(d)(4) 
Summary  of  Findings:  Petitioner's 
proposal  to  maintain  the  longwall 
power  center  in  the  intersection  of  the 
entry  to  offset  the  pump  and  water 
cars  and  to  maint«n  a  clear  4-foot 
wide  walkway  to  allow  for  passage  m 
an  emergency  at  its  Windsor  Mine 
considered  acceptable  alternate 
method.  Granted  subject  to  the 
conditions  and  terms  set  forth  in  the 
Consent  Agreement.  ^ 


Docket  No. :  M-93-46-C 

FR  Notice:  58  FR  18420 

Petitioner  Laurel  Run  Mining  Company 

Reg  Affected:  30  CFR  75.364(b)(1) 

Summary  of  Findings:  Petitioner's 
proposal  to  establish  evaluation 
checkpoints  at  its  Ptrtomac  Mine  to 
monitor  the  quantity  and  quality  of  air 
entering  and  leaving  certain  areas  of 
the  intake  air  course  due  to 
deteriorating  roof  conditions 
considered  acceptable  alternate 
method.  Granted  with  conditions  for 
the  2B  East  and  2B  West  intake  air 
courses. 

Docket  No.:  M-93-51-C 

FR  Notice:  58  FR  26166 

Petitioner:  US.  Steel  Mining  Company 

Reg  Affected:  30  CFR  75.1700 

Summary  of  Findings:  Petitioner's 
proposal  to  plug  and  mine  through  oil 
and  gas  wells  at  its  Gary  No.  50  Mine 
considered  acceptable  alternate 
method.  Granted  with  conditions. 

(FK  Doc  94-27325  Filed  11-3-94;  6:45  am] 
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Petitions  for  Modification 

This  notice  amends  the  document 
published  in  the  Federal  Register  on 
October  19. 1994  (59  FR  52839),  to 
correct  the  standard  section  number  in 
the  following  petition. 

The  Pittsburg  and  Midway  Coal  Mining 
Company  (Amendment) 

IDocket  No.  M-94-145-CJ 

The  Pittsburg  and  Midway  Coal 
Mining  Company,  P.O.  Box  6518. 
Englewood,  Colorado  80155-6518  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  Mrires:  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  North  River  No.  1  Mine  (LD.  No.  01- 
00759)  located  in  Fayette  County, 
Alabama.  The  petitioner  proposes  to  use 
high-voltage  (2.400  volts)  cable  to  power 
longwall  equipment  in  by  the  last  open 
crosscut  and  at  least  150  feet  from  pillar 
workings.  The  petitioner  states  that  all 
electrical  personnel  reqtiired  to  perform 
maintenance  on  the  longwall  will 
receive  training  in  high- voltage  safety 
and  maintenance  procedures  before  the 
proposed  alternate  method  is 
implemented. 

The  foUowii^  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 

1.  OLAF  Coal  Company,  Inc. 

[Docket  No.  M-94-150-CI 

OLAF  Coal  Company.  Inc.  1475  Scott 
Street.  Kulpmont.  Pennsylvania  17834 


has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.335 
(construction  of  seals)  to  its  No.  1  Slope 
(LD.  No.  36-07469)  located  in 
Northumberland  County,  Pennsylvania. 
The  petitioner  requests  a  modification 
of  the  standard  to  permit  alternative 
methods  of  seal  construction  using 
wooden  materials  of  moderate  size  and 
weight  due  to  the  difficulty  in  accessing 
previously  driven  headings  and  breasts 
containing  inaccessible  abandoned 
workings;  to  accept  a  design  criteria  in 
the  10  psi  range:  and  to  permit  the  water 
trap  to  be  installed  in  the  gangway  seal 
and  sampling  tube  in  the  monkey  seal 
for  seals  installed  in  pairs.  TTie 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Webster  Coiuity  Coal  Corporation 

[Docket  No.  M-94-151-CJ 

Webster  County  Coal  Corporation, 
1758  State  Rt.  874.  Clay.  Kentucky 
42404  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1700  (oil  and 
gas  wells)  to  its  Dotiki  Mine  (LD.  No. 
15-02132)  located  in  Webster  County. 
Kentucky.  The  petitioner  proposes  to 
plug  and  mine  through  oil  and  gas 
wells.  The  petitioner  asserts  that  the 
proposed  alternate  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

3.  Rosebud  Mining  Company 

[Docket  Na  M-94-152-CJ 

Rosebud  Mining  Company.  Box  324 
B.  R.D.  2.  Parker,  Pennsylvania  16049 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.333(b)(2) 
(ventilation  controls)  to  its  Roaring  Run 
Mine  (LD.  No.  36-08329)  located  in 
Armstrong  County.  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
mandatory  safety  standard  to  permit  the 
use  of  temporary  ventilation  controls  in 
the  room  necking  procedure  for  rooms 
developed  less  than  600  feet  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

4.  Clean  Energy  Mining  Company 

(Docket  No.  M-94-153-C] 

Clean  Energy  Mining  Company,  15400 
Bent  Mountain  Road.  P.O.  Box  267. 
Sidney.  Kentucky  41564  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  75.388(a)(3)  (boreholes  in  advance 
of  mining)  to  its  Mine  No.  1  (LD.  No. 
15-10753)  located  in  Pike  County, 
Kentucky.  The  petitioners  mining 
operation  owned  by  Sidney  Coal 


Company,  is  now  approaching  some  old 
mine  workings  of  an  adiacent  mine 
which  is  operated  by  Aero  Energy 
Mining  Company  a  contractor  for 
Sidney  Coal  Company.  The  petitioner 
proposes  to  mine  wdthin  100  feet  of 
Aero  mining  without  drilling  boreholes. 
The  petitioner  states  that  the  use  of 
boreholes  would  result  in  a  diminution 
of  safety  to  the  miners.  The  petitioner 
asserts  tiiat  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

5.  Flat  Broke  Coal  Company,  Inc. 

[Docket  No.  M-94-154-CJ 

Flat  Broke  Coal  Company.  Inc..  HC81. 
Box  630.  Barbourviile,  Kentucky  40906 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.342  (methane 
monitors)  to  its  No.  1  Mine  (LD.  No.  15- 
17300)  located  in  Knox  County. 
Kentucky.  The  petitioner  proposes  to 
monitor  continuously  with  a  hand-held 
methane  and  oxygen  detector  instead  of 
using  a  methane  monitoring  system  on 
permissible  three-wheel  tractors  with 
drag  bottom  buckets.  The  petitioner 
asserts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

6.  WhiUker  Coal  Corporation 

[Docket  Na  M-94-155-C1 

Whitaker  Coal  Corporation,  P.O.  Box 
5001.  Hazard.  Kentucky  41701  has  filed 
a  petition  to  modify  the  apphcation  of 
30  CFR  75.350  (air  courses  and  belt 
haulage  entries)  to  its  EAS  Mine  (LD. 
No.  15-02085)  located  in  Perry  County. 
Kentucky.  The  petitioner  proposes  to 
use  belt  air  to  ventilate  acti\'e  working 
faces  for  better  dust  control  and  dilution 
of  methane  gas.  The  petitioner  asserts 
that  the  proposed  alternate  method 
would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

7.  Whitaker  Coal  Corporation 

(Docket  No.  M-94-156-CI 

Whitaker  Coal  Corporation.  P.O.  Box 
5001.  Hazard.  Kentucky  41701  has  filed 
a  t)etition  to  modify  the  application  of 
30  CFR  75.1103  (automatic  fire  warning 
devices)  to  its  EAS  Mine  (LD.  No.  15- 
02085)  located  in  Perry  County. 
Kentucky.  The  petitioner  proposes  to 
install  a  low-level  carbon  monoxide 
monitoring  system  as  a  early  warning 
fire  detection  system  in  all  belt  entries 
used  as  intake  air  courses.  The 
petitioner  asserts  diat  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 
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8.  Arch  of  Illinois 

(Docket  No.  M-94-157-C1 

Arch  of  Illinois.  P.O.  Box  308,  Percy. 
Illinois  62272-0308  has  filed  a  petition 
to  modify  the  application  of  30  CFR 
75.350  (air  courses  and  belt  haulage 
entries)  to  its  Conant  Mine  (I.D.  No.  11- 
02886)  located  in  Perry  Ckiunty.  Illinois. 
The  petitioner  proposes  to  use  belt  air 
to  ventilate  active  working  faces  to 
maintain  and  to  better  control  the  air 
ventilating  the  belt  entries  and  the 
mining  faces.  The  petitioner  states  that 
application  of  the  ntandatory  standard 
would  result  in  a  diminution  of  safety 
to  the  miners.  In  addition,  the  petitioner 
as.serts  that  the  proposed  alternate 
method  would  provide  at  least  the  same 
measure  of  protection  as  would  the 
mandatory  standard. 

9.  Lafarge  Corporation 

(Docket  No.  M-94-41-M1 

Lafarge  Corporation,  P.O.  Box  160, 
Paulding,  Ohio  45879  has  filed  a 
petition  to  modify  the  application  of  30 
CFR  56.14130(e)(2)  (roll-over  protective 
structures  (ROPS)  and  seat  belts)  to  its 
Cement  Plant  (I.D.  No.  33-00069) 
located  in  Paulding  County,  Ohio.  Due 
to  the  69  inch  clearance  from  the 
concrete  to  the  shell;  the  63  inch 
clearance  from  the  concrete  floor  to  the 
rib  on  the  mill;  the  61  inch  clearance  to 
the  door;  and  given  the  weight  of  the 
steel  balls «nd  magnitude  of  the  task, 
the  petitioner  requests  a  modification  of 
the  mandatory  safety  standard  to  allow 
the  use  of  a  310  Bobcat  that  has  been 
modified  so  that  the  height  of  the 
machine  is  66.5  inches  that  would 
perform  the  necessary  task  of  screening 
the  mill  safely  and  efficiently.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 

10.  Specialty  Minerals,  Inc. 

(Docket  No.  M-94-42-MI 

Specialty  Minerals,  Inc..  P.O.  Box  558, 
Lucerne  Valley,  California  92356  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  56.13020  (use  of 
compressed  air)  to  its  Marble  Canyon 
Mine  (I.D.  No.  04-00219)  located  in  San 
Bernardino  County,  California.  The 
petitioner  projX)ses  to  establish  blow-off 
stations  at  various  locations  in  the  plant 
where  employees  can  clean  their  clothes 
with  forced  or  compressed  air  that  has 
an  OSHA  approved  nozzle  with 
pressure  not  greater  than  2  to  6  psi  at 
normal  average  line  pressure.  The 
petitioner  asserts  that  the  proposed 
alternate  method  would  provide  at  least 
the  same  measure  of  protection  as 
would  the  mandatory  standard. 


Request  for  Conunents 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard,  Ariington.  Virginia  22203. 
All  comments  must  be  i>ostmarked  or 
received  in  that  office  on  or  before 
December  5. 1994.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  October  24. 1994. 

Patricia  W.  SiJvey. 

Director,  Office  of  Startdards,  Begulations  and 
Variances. 

(FR  Doc.  94-27324  Filed  11-3-94:  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-364] 

Information  Meeting  on  the 
Remediation  of  BatKock  and  Wilcox's 
Parks  Township  Shallow  L^nd 
Disposal  Area  In  Armstrong  County, 
PA 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  is  to  inform  the 
public  of  a  meeting  to  share  information 
concerning  the  decommissioning  of 
Babcock  and  Wilcox's  Shallow  Land 
Disposal  Area  (SLDA)  located  on  the 
Parks  Township  Facility  in  Armstrong 
County,  Pennsylvania.  The  SLDA  is  an 
area  which  was  used  by  B&W  in  the 
1960's  and  1970's  to  dispose  of 
radioactively  contaminated  materials  in 
accordance  with  the  regulations  found 
in  the  now  rescinded  10  CFR  Section 
20.304.  On  September  28.  1994,  B&W 
submitted  to  the  NRC  a  remediation 
proposal  for  the  remediation  of  the 
SLDA.  Interested  individuals  are  invited 
to  observe  a  meeting  between  the  NRC, 
Pennsylvania  Department  of 
Environmental  Resources  (PADER), 
B&W.  Atlantic  Richfield  Company 
(ARCO).  local  officials,  and  citizen 
groups  to  share  information  concerning 
the  remediation  proposal  and  future 
actions  related  to  the  remediation  of  the 
SLDA. 

Background 

The  Parks  Township  site  is  located  in 
Armstrong  county,  approximately  20 
miles  northeast  of  Pittsburgh, 
Pennsylvania,  along  the  Kiskiminetas 
River  and  Route  66.  The  former  owners 
of  the  Parks  Township  site  (NUMEC) 


disposed  of  radioactive  (primarily 
uranium  and  thorium)  and  non- 
radioactive waste  in  the  SLDA  during 
the  1960's  and  eariy  1970's.  In  1967.  the 
Atlantic  Richfield  Company  (ARCO) 
purchased  stock  in  NUMEC  and  sold  the 
stock  to  B&W  in  1971. 

The  materials  placed  in  the  trenches 
by  NUMEC,  consisted  of  process  wastes, 
scrap,  and  trash  from  the  nearby  Apollo 
nuclear  fuel  fabrication  facility.  This 
material  contained  enriched,  depleted 
and  natural  uranium  and  lesser 
quantities  of  thorium.  At  the  time, 
disposals  were  authorized  under  10  CFR 
20.304.  This  provision  has  since  been 
rescinded  and  at  least  some  of  the  waste 
is  known  to  exceed  NRC's  existing 
radiological  criteria  for 
decommissioning.  Therefore,  NRC  is 
requiring  the  licensee  to  remediate  the 
SLDA  to  met  the  NRC's 
decommissioning  criteria,  as  described 
in  the  Site  Decommissioning 
Management  Plan  Action  Plan  (April  16, 
1994,  57  FR  3389). 

The  current  owners,  B&W  and  ARCO 
have  performed  characterization 
activities  for  the  SLDA  and  submitted  a 
Site  Characterization  Report  (SCR)  for 
the  SLDA,  dated  October  1993.  The  NRC 
reviewed  and  commented  on  the  SCR  by 
letter  dated  March  24, 1994  and 
received  a  response  to  those  comments 
from  B&W  by  letter  dated  September  28, 
1994. 

B&W  also  submitted  for  NRC  review 
a  proposed  method  for  remediating  the 
SLDA  which  involves  capping  and 
stabilizing  the  waste  disposal  area.  The 
NRC  is  currently  reviewing  this 
proposal. 

Conduct  of  Meeting 

The  NRC  will  conduct  the  first  in  a 
series  of  meetings  on  November  10, 
1994  in  the  Leechburg  Area  High  School 
Cafeteria,  215  First  Street,  Leechburg, 
PA.  The  meeting  will  begin  at  7  p.m. 
and  will  end  at  10  p.m.  The  meeting 
will  be  facilitated  by  F.  X.  Cameron, 
Special  Counsel  for  Public  Liaison  at  the 
Nuclear  Regulatory  Commission.  The 
purpose  of  this  meeting  is  to  share,  with 
representative  stakeholders  and  the 
public,  information  concerning  the 
status  of  current  actions  at  the  Parks 
Township  Shallow  Land  Disposal  Area, 
projected  schedules  and  plans  for  the 
remediation  of  the  site,  and  the 
responsibilities  of  the  NRC  and  other 
regulatory  Agencies  in  the  remediation 
of  the  site.  The  meeting  will  involve 
invited  representatives  from  the 
following  groups:  NRC.  PADER,  the 
Licensee,  state  and  local  officials,  and 
local  citizen  groups. 

These  representatives  will  participate 
in  a  facilitated  round-table  discussion 


and  will  presenkinformation  and  views 
on  upcoming  actions  concerning  the 
remediation  of  the  SLDA.  An  agenda  for 
each  meeting  will  be  prepared  and 
distributed  to  all  invited 
representatives,  as  well  as  placed  in  the 
local  public  document  room  in  advance 
of  the  meeting.  The  public  will  be 
present  during  the  meeting,  and  time 
will  be  provided  for  public  comment  at 
the  end  of  the  meetings.  Comments  and 
questions  will  be  limited  to  the 
remediation  of  the  SLDA.  An  agenda  for 
the  meeting  follows.  Future  Information 
Meetings  nvill  be  held  periodically 
concerning  other  issues  of  the 
remediation  of  the  SLDA. 

Agenda 

7:00    Opening  and  Welcome 
7:05    Overview  of  Process  and 

Groundrules 
7:15    Overview  of  NRC's  Role  and 
Future  Actions  concerning  SLDA 
and  Participants'  comments 
8:00    Overview  of  PADER's  Role  and 
Future  Actions  concerning  the 
SLDA  and  Participants*  comments 
9:00    Overview  of  B&W  and  ARCO's 
Role  and  Future  Actions  concerning 
the  SLDA  and  Participants' 
comments 
9:30    Future  Meetings 
9:40    Open  Floor  for  Questions  and 

Comnrents 
10:30    Adjournment 
FOR  FURTHER  INFORMATION  CONTACTS 
Heather  Astwood.  Division  of  Waste 
Management,  U.S.  Nuclear  Regulatory 
Commission,  Mail  Stop  T-7-F27, 
Washington,  DC  20555,  telephone  (301) 
415-5819. 

Dated  at  Rockville,  MD  this  27th  day  of 
October.  1994. 

For  the  U.S.  Nuclear  Rcgulalory 
Commissloo. 

John  H.  Austin, 

Chief.  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
IFR  Doc.  94-27375  Filed  11-3-94:  8:45  ami 
BILUNG  CODE  TSaO-Ot-M 


Draft  NUREG;  Issuance,  Availability 

The  Nuclear  Regulatory  Commission 
has  issued  a  draft  report  entitled 
"Revised  Analyses  of  Decommissioning 
for  the  Reference  Boiling  Water  Reactor 
Power  Station"  (NUREG/CR-6174).  This 
draft  report,  prepared  for  the  NRC  by 
Battelle  Pacific  Northwest  Laboratories 
(PNL),  is  available  for  review  and 
comment. 

The  draft  report  presents  the  results  of 
a  review  and  reevaluation  of  the  original 
boiling  water  reactor  (BWR) 


decommissioning  study  (NUREG/CR- 
0672).  and  subsequent  addenda  v^ch 
addressed  technology,  safety  and  cost 
issues  associated  with  decommissioning 
a  large  nuclear  power  plant.  This 
reevaluation  was  performed  to  update 
the  current  cost  estimates  to 
decommission  the  reference  BWR  from 
NUREG/CR-0672,  which  was 
Washingtm  Public  Power  Supply 
System's  Washington  Nuclear  Plant 
Two  (WNP-2). 

This  report  and  the  recently  released 
draft  NUREG/CR-5884.  entitled 
"Revised  Analyses  of  Decommissioning 
for  the  Reference  Pressurized  Water 
Reactor  Power  Station"  should  be 
viewed  as  a  first  step  in  developing  a 
more  parametric  approach  to  estimating 
decommissioning  costs.  The  results  of 
these  studies,  including  input  firom  the 
public,  will  be  utilized  by  the  NRC  staff 
as  part  of  its  effort  to  determine  if 
revisions  of  the  decommissioning 
regulations  are  warranted. 

A  separate  draft  report,  NUREG/CR- 
6270,  entitled  "Estimating  Boiling  Water 
Reactor  Decommissioning  Costs"  will  be 
issued  shortly  for  public  comment  and 
it  will  be  noticed  in  the  Federal  Register 
when  it  becomes  available.  It  is  a  user's 
manual  for  a  computer  program 
developed  by  PNL  that  was  used  to 
calculate  the  decommissioning  cost 
estimates  presented  in  NUREG/CR- 
6174. 

Conunents  and  suggestions  on  the 
Draft  NUREG/CR-&174  should  be  sent 
to  the  Rules  Review  and  Directives 
Branch.  Division  of  Freedom  of 
Infonnation  and  Publications  Services, 
Office  of  Administration.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  the  comments 
received  may  be  examined  at  the  NRC 
Public  Document  Room  at  2120  L  Street 
NW..  Washington,  DC.  Comments  and 
suggestions  will  be  most  helpful  if  they 
are  received  by  December  23,  1994. 

Copies  of  NUREG/CR-6174  may  be 
purchased  from  the  Government 
Printing  Office.  P.O.  Box  37082, 
Washington.  DC  20013-7082,  telephone 
(202)  512-2249  or  (202)  512-2171.     . 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  A  copy  is  also  available 
for  inspection  and/or  copying  for  a  fee 
in  the  NRC  Public  Document  Room, 
2120  L  Street  NW.  (Lower  Level). 
Washington,  DC. 

Single  copies  of  draft  NUREG/CR- 
6174  may  also  be  obtained  by  written 
request  or  telefax  (301-504-2260)  from: 
Distribution  Services.  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 


For  further  information  contact 
George  J.  Mendnsky,  Division  of 
Regulatory  Applications,  Office  of 
Nuclear  Regulatory  Research,  Mail  Stop 
T-9  C24,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
telephone  (301)  415-6206. 

Dated  at  Rockville,  Maryland,  this  15th  day 
of  September  1994. 

For  the  Nuclear  Regulatory  Commission. 

BID  M.  Morris. 

Director,  Division  of  Regulatory  Applications. 
Office  of  Nuclear  Regu/otory  Research. 
(FR  Doc.  94-27376  Filed  11-3-94;  8:45  am] 
BILUNQ  OOOE  T9M-«1-# 


Tdl-Free  Number 

The  Nuclear  Regulatory  Commission 
(NRQ  is  establishing  a  toll-free  number 
to  be  used  by  the  public  for  general 
inquiries.  The  system  will  be  available 
for  a  6-month  trial  period,  during  which 
public  comments  will  be  sought. 

The  toll-free  number  will  be  answered 
by  an  operator  at  the  main  Switchboard 
and  then  forwarded  to  appropriate 
internal  offices.  Callers  may  also  contact 
individual  employees  when  their 
telephone  numbers  are  known. 

The  NRC  also  maintains  various  other 
toll-free  numbers  for  a  variety  of  specific 
information  purposes,  such  as  electronic 
bulletin  boards  and  meeting 
notifications.  These  numbers  will 
remain  unchanged. 

The  new  toll-free  number,  1-800- 
368-5642.  will  become  effective  on 
November  1, 1994.  A  small  sample  of 
the  callers  may  be  asked  to  evaluate  the 
trial  program,  and  to  provide  their  area 
code  and  business  association  with  the 
NRC. 

Written  comments  on  the  toll-free 
service  may  be  addressed  to  the  Chief. 
Rules  Review  and  Directives  Branch, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001. 

Dated  at  Rockville,  Mar\-Und  this  31st  dav 
of  October  1994. 

For  the  Nuclear  Regulator}-  Commission. 
George  H.  Messenger. 
Acting  Director,  Office  of  Information 
Resources  Management. 
(FR  Doc.  94-27377  Filed  11-3-94;  8:45  am] 

BILLING  COOC  7S90-01-M 


RAILROAD  RETIREMENT  BOARD 

199S  Railroad  Experience  Rating 
Proclamations 

AGENCY:  Railroad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  TTie  Railroad  Retirement 
Board  is  required  by  paragraph  (1)  of       ( 
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section  8(c)  of  the  Railroad 
Unemployment  Insurance  Act  (Act)  (45 
U.S.C.  358(c)(1)),  as  amended  by  Public 
Law  100-647,  to  proclaim  by  October  15 
of  each  year  certain  system-wide  factors 
used  in  calculating  experience-based 
employer  contribution  rates  for  the 
following  year.  The  Board  is  further 
required  by  section  8(c)(2)  of  the  Act  to 
publish  the  amounts  so  determined  and 
proclaimed.  Pursuant  to  section  8(c)(2), 
the  Board  gives  notice  of  the  following 
system-wide  factors  used  in  the 
computation  of  individual  employer 
contribution  rates  for  1995: 

(1)  The  balance  to  the  credit  of  the 
Railroad  Unemployment  Insurance 
(RUl)  Account,  as  of  June  30,  1994,  is 
$226,102,650.55; 

(2)  The  balance  of  any  new  loans  to 
the  Account,  including  accrued  interest, 
is  zero: 

(3)  The  system  compensation  base  is 
$2,722,326,256.53: 

(4)  The  system  unallocated  charge 
balance  is  -$162,586,016.71; 

(5)  The  pooled  credit  ratio  is  zero; 

(6)  The  pooled  charge  ratio  is  zero; 

(7)  The  surcharge  rate  is  zero. 

DATES:  The  balance  in  notice  (1)  and  the 
determinations  made  in  notices  (3) 
through  (7)  are  based  on  data  as  of  June 
30,  1994.  The  balance  in  notice  (2)  is 
based  on  data  as  of  September  30. 1994. 
The  determinations  made  in  notices  (5) 
through  (7)  apply  to  the  calculation, 
under  section  8(a)(1)(C)  of  the  Aci,  of 
employer  contribution  rates  for  1995. 
ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago,  Illinois  60611. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  E.  Helmling,  Chief  of  Experience 
Rating,  Bureau  of  Unemployment  and 
Sickness  Insurance,  Railroad  Retirement 
Board.  844  Rush  Street.  Chicago,  Illinois 
60611.  telephone  (312)  751-4567. 

Dated:  October  27, 1994. 
Beatrice  Ezenki. 
Secretary  to  the  Board. 
|FR  Doc.  94-27323  Filed  11-3-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Forms  Under  Review  by  Office  of 
Maftagement  and  Budget 

Acting  Agency  Clearance  Officer: 
Richard  T.  Redfeam,  (202)  942-8800 

Upon  Written  Request  Copy  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  450  Fifth  Street. 
N.W..  Washington.  D.C  20549 

Extension: 


Rule  6c-7— File  No.  270-269 
Rule  lla-2— File  No.  270-267 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1980 
(44  U.S.C  3501,  et  seq.),  the  Securities 
and  Exchange  Commission  ("SEC")  has 
submitted  for  extension  of  0MB 
approval  Rule  6c-7  and  Rule  lla-2 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80e-l  et  seq.)  ("1940 
Act"). 

Rule  6c-7  provides  exemption  from 
certain  provisions  of  Sections  22(e)  and 
27  of  the  1940  Act  for  registered 
separate  accounts  offering  variable 
annuity  contracts  to  certain  employees 
of  Texas  institutions  of  higher  education 
participating  in  the  Texas  Optional 
Retirement  Program.  There  are 
approximately  183  registrants  governed 
by  Rule  6c-7,  with  an  estimated 
compliance  time  of  30  minutes  per 
registrant. 

Rule  lla-2  permits  certain  registered 
insurance  company  separate  accounts, 
subject  to  certain  conditions,  to  make 
exchange  offers  without  prior  approval 
by  the  Commission  of  the  terms  of  those 
offers.  There  are  approximately  550 
registrants  governed  by  Rule  lla-2. 
with  an  estimated  compliance  time  of 
15  minutes  per  registrant. 

Direct  general  comments  to  the 
Clearance  Officer  for  the  Securities  and 
Exchange  Commission  at  the  address 
below.  Direct  any  comments  concerning 
the  accuracy  of  the  estimated  average 
burden  hours  for  compliance  with  SEC 
rules  and  forms  to  Richard  T.  Redfeam. 
Acting  Director.  Office  of  Information 
Technology.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549,  and  Clearance 
Officer  for  the  Securities  and  Exchange 
Commission,  Officer  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  3235-0267  (Rule  11a- 
2)  and  3235-0269  (Rule  6c-7),  Room 
3208  New  Executive  Office  Building. 
Washington.  D.C.  20503. 

Dated:  October  26. 1994. 
JonaUun  G.  Katz, 
Secretary. 
(PR  Doc.  94-27358  Filed  11-3-94;  8:45  am) 
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[Relaaaa  No.  34-34913;  f^  No.  SR-Amax- 
04-37] 

Self-Regulatory  Organizations;  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change  by  the 
American  Stock  Exchange,  Inc., 
Relating  to  the  Off-Site  Storage  of 
Customer  Options  Account 
Information 

October  28. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-4  thereunder.^ 
on  September  12, 1994,  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commis.sion  ("SEC"  or 
"Commission")  a  proposal  to  amend 
paragraph  (b),  "Maintenance  of 
Customer  Records,"  of  Amex  Rule  922, 
"Supervision  of  Accounts."  to  provide 
that  the  customer  information  and 
account  statements  currently 
maintained  at  the  principal  supervisor 
office  may  be  maintained  at  a  location 
other  than  the  principal  supervisory 
office  if  the  documents  and  information 
are  readily  accessible  and  promptly 
retrievable.' 

The  proposal  was  published  for 
comment  in  the  Federal  Register  in 
Securities  Exchange  Act  Release  No. 
34811  (October  7,  1994),  59  FR  52323 
(October  17. 1994).  No  comments  were 
received  on  the  proposal. 

Currently.  Amex  Rule  922(b)  requires 
that  background  and  financial 
information  of  customers  who  have 
been  approved  for  options  transactions 
be  maintained  at  both  the  branch  office 
servicing  the  customer's  account  and  at 
the  principal  supervisory  office  with 
jurisdiction  over  the  branch  office. 
Amex  Rule  922(b)  also  requires  that 
copies  of  account  statements  be 
maintained  at  both  the  branch  office 
supervising  the  accounts  and  at  the 
principal  supervisory  office  with 
jurisdiction  over  the  branch  for  the  most 
recent  six-month  period.  The  Amex 
proposes  to  amend  Exchange  Rule 
922(b)  to  provide  that  the  customer 
information  and  account  statements 
currently  maintained  at  the  principal 
supervisory  office  may  be  maintained  at 
a  location  other  than  the  principal 


<lSU.S.C78>(b)(l)(1968). 

» 17  CFR  240.19t>-4  (1993). 

*On  October  27. 1994.  the  Amex  submitted  a 
letter  indicating  that  "readily  accessible  and 
promptly  retrievable"  means  that  the  requested 
information  will  be  available  within  24  hours.  See 
Letter  from  Claire  P.  McGrath,  Managing  Director 
and  Special  Counsel.  Derivative  Securities,  Amex. 
to  Michael  Walinskas,  Branch  Chief,  Derivatives 
Regulation,  Division  of  Market  Regulation, 
Commission,  dated  October  24, 1994  ("October  24 
Letter"). 


supervisory  office  if  the  documents  and 
information  are  readily  accessible  and 
promptly  retrievable. 

The  Amex  states  that  the  rules  of  all 
the  options  exchanges  and  the  National 
Association  of  Securities  Dealers,  Inc, 
("NASD")  uniformly  require  that  both 
the  branch  office  servicing  an  options 
customer's  account  and  the  principal 
supervisory  office  having  jurisdiction 
over  the  branch  office  retain  account 
statements  and  other  financial  and 
backgroimd  information  for  the  account 
for  supervisory  purposes.  With  the 
advances  in  data  storage  and  retrieval 
capability  available  through  optical 
disks,  fax  machines,  microfiche  and 
computers,  coupled  with  the  escalating 
costs  of  storing  records  on-site,  many 
Amex  member  organizations  prefer  to 
store  documents  away  from  their 
principal  supervisory  offices.  In  this 
connection,  an  increasing  number  of 
member  organizations  have  asked  and 
received  permission  from  the  self- 
regulatory  organizations  ("SROs")  to 
store  the  required  customer  option 
account  documents  off-site  so  long  as 
they  are  readily  accessible  and  promptly 
retrievable.  In  view  of  the  number  of 
requests  received  by  the  SROs  to  store 
customer  options  information  off-site, 
the  Options  Self- Regulatory  Council 
("OSRC") «  has  asked  each  of  the 
options  exchanges  and  the  NASD  to 
consider  amending  their  rules  to  permit 
the  principal  supervisory  office  to  .store 
customer  account  information  off-site. 
The  Exchange  believes  that  these  off- 
site  storage  arrangements  are  consistent 
with  the  record  retention  requirement 
rules,  provided  the  documents  are 
readily  accessible  and  promptly 
retrievable.  In  this  regard,  the  Amex 
states  that  the  proposed  rule  will  not 
compromise  the  supervisory  obligations 
of  a  member  firm  since  the  firm  will  still 
be  required  to  maintain  customer  option 
account  documents  and  information  at 
the  branch  office  servicing  the 
customer's  account.  To  ensure 
compliance  with  the  provisions  of  the 
rule,  the  Amex  states  that  it  will 
periodically  examine  the  document 
retrieval  capabilities  of  member  firms 
using  off-site  document  storage 
arrangements. 

The  Amex  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act,  in  general,  and  furthers 
the  objectives  of  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 


<  The  OSRC  is  a  committee  comprised  of 
representatives  from  each  of  the  options  excbanees 
dnd  the  NASD. 


cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

The  Commission  believes  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
facilitate  transactions  in  securities,  and 
to  protect  investors  and  the  public 
interest.' 

Specifically,  by  allowing  off-site 
storage  of  customer  account  information 
maintained  at  supervisory  offices,  the 
Commission  believes  that  the  proposal 
should  provide  the  Amex's  members 
with  a  cost-effective  means  to  utilize 
computers,  facsimile  machines,  optical 
disks,  and  other  technology  to  store  the 
required  customer'account  information 
off-site  while  ensuring  that  member 
firms  will  continue  to  have  easy  access 
to  all  of  the  customer  account 
information  necessary  to  discharge  their 
supervisory  responsibilities.  In  this 
regard,  the  proposal  provides  that 
options  customer  account  information 
stored  off-site  must  be  "readily 
accessible  and  promptly  retrievable."  * 
thereby  preser\ing  the  Exchange's 
ability  to  access  and  investigate 
customer  account  recerds.  The 
Commission  notes  that  the  Amex  plans 
to  periodically  examine  the  document 
retrieval  capabilities  of  member  firms 
using  off-site  storage  arrangements. 
Thus,  the  Commission  believes  that  the 
proposal  strikes  a  reasonable  balance 
between  the  Amex's  interest  in  allowing 
member  organizations  to  reduce  the  cost 
of  storing  customer  account  information 
and  ensuring  that  the  information 
continues  to  be  available  for  supervisory 
purpoiies. 

In  addition,  the  Commission  believes 
that  it  is  reasonable  for  the  Amex  to 
allow  off-site  storage  of  customer 
account  information  maintained  at 
supervtktiry  offices,  but  not  of  account 
information  stored  at  branch  offices, 
because  branch  offices  are  responsible 
for  the  day-to-day  administration  of 
customer  accounts  and  require 
immediate  access  to  account 
information.  For  example,  by  continuing 
to  require  branch  offices  to  store 
customer  account  information  on-site, 
the  proposal  facilitates  broker 
compliance  with  the  suitability 


requirements  applicable  to  options 
customeVs. 

The  Commission  finds  good  cause  for 
approving  the  Amex's  proposal  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  fifing  thereof  in 
the  Federal  Register  because  the 
proposal  is  identical  to  proposals 
submitted  by  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE")  and  the 
Philadelphia  Stock  Exchange,  Inc.. 
which  were  subject  to  the  full  notice 
and  comment  period.  The  Commission 
received  no  comments  on  those 
proposals,  and  the  Commission  has 
approved  the  CBOE's  proposal.' 
Therefore,  the  Commission  believes  it  is 
consistent  with  Sections  6(b)(5)  and 
19(b)(2)  of  the  Act  to  approve  the 
Amex's  proposal  on  an  accelerated 
basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-94-37)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuantto  delegated 
authority." 

Margaret  H.  McFariand, 

Deputy  Secretary 

|FR  Doc.  94-27359  Filed  11-3-94:  8:45  ami 
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[Release  No.  34-34914;  File  No.  SR-CBOE- 
94-21] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Inc.  Relating  To  Exercise  Price 
Intervals  on  Government  Security  Yield 
Options 

October  28, 1994, 
I.  Introduction 

On  June  30, 1994,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE  "  or       % 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proptosed  rule  change  to 
amend  CBOE  Rule  23.5(a)  to  reduce 
horn  $2.50  to  $1.00  the  fixed  interval 
between  strike  prices.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  July  20. 


*  15  U.S.C  rsflbMs)  (1988). 

••See October  24  Letter,  supra  note  3. 


'See  Securities  Exchange  Act  Release  No.  34899 
(October  26. 1994)  (order  approving  Kile  ^io.  SR- 
CBOE-94-30). 

•15U.&C.78s(b)(2)(l982). 
•17  CFR  2O0.3O-3(a)(l2)  (1993). 
•l5U.S.C78s(b)(l)(l9e3». 
» 17  CKR  240.19b-4  (1993). 
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1994.3  Hq  comments  were  received  on 
the  proposed  rule  change.  This  order 
approves  the  proposal. 

n.  Description  of  Proposal 

Currently,  the  CBOE  lists  government 
security  yield  options  at  strike  price 
intervals  of  $2.50.*  The  CBOE  proposes 
to  amend  its  rules  to  reduce  the  interval 
between  exercise  prices  on  such 
contracts  from  $2.50  to  $1.00,>  which 
will  establish  a  minimum  spread  of 
$100  ($1.00  times  the  muhiplier  of  100) 
between  series.  The  Exchange  believes 
that  its  proposal  will  improve  the  value 
and  utility  of  government  security  yield 
options  by,  among  other  things, 
enabling  investors  to  construct  hedges 
that  correlate  closely  with  interest  rates 
and  changes  in  interest  rate  measures 
underlying  government  security  yield 
options.  According  to  the  CBOE,  the 
$2.50  minimum  strike  price  interval  is 
wider  than  the  typical  increments  of 
change  in  interest  rates,  even  during 
periods  of  high  interest  rate  volatility.* 

ni.  Findings  and  Conclusions 

The  Commission  Hnds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act.'  Speciflcally,  the  Commission 
believes  that  reducing  from  $2.50  to 
$1.00  the  interval  between  exercise 
prices  on  government  security  yield 
option  contracts  will  further  the  public 
interest  by  providing  investors  with 
more  flexibility  in  the  trading  of  such 
options,  and  allowing  investors  to 
establish  government  security  yield 
option  positions  that  are  better  tailored 
to  meet  their  investment  objectives.' 

The  Commission  also  believes  that  the 
CBOE's  proposal  sets  a  reasonable 
balance  between  the  Exchange's  need  to 
accommodate  the  needs  of  investors  and 


'  Se«  Securities  Exchange  Act  Release  No.  34366 
duly  13.  1994).  59  FK  37107. 

«  See  CBOE  Rule  23.S(a).  CBOE  Rule  23.S  (Terms 
of  Inieresi  Rale  Option  Coniractt)  applie*  to 
governmeni  security  yield  options.  Currently, 
government  security  yield  option*  are  based  on  the 
13-week  T-bill.  Vyear  T-note.  lO-yeor  T-nole.  and 
30-year  T-bcmd. 

*  See  Propoeed  Ainendinent  to  Rule  23.9U). 

*ln  lu  niing.  the  Exchange  indicated  thai  during 
a  recent  highly  volatile  weeli..  the  yield  on  the  30- 
year  U.S.  Treasury  bond  changed  by  less  ih^n  15 
basis  points  (or  51  SO),  while  strike  price  intervals 
wsf*  necasiariiy  sM  at  the  nunimum  of  S2S0  apart. 

'  is  U.&.C  7«(R>NS)  (1988). 

■The  Exchange  maintains  that  a  consequ«nc«  of 
the  minimum  strike  price  interval  of  $2.50  is  to 
make  «t-  or  near-lhe-money  positions  unavailable, 
thereby  limiting  the  ability  of  investors  to  construct 
tight  hedges  or  to  use  cflmblnation  orders  such  as 
straddles  effectively. 


the  need  to  avoid  the  excessive 
proliferation  of  options  series.  In  this 
regard,  we  note  the  specialized  nature  of 
the  trading  of  government  security  yield 
options.  For  example,  the  CBOE 
indicates  that  the  current  relationship 
between  yield  changes  in  securities 
underlying  government  security  yield 
options  and  the  applicable  $2.50  strike 
price  interval  requirement  allows  for 
instances  where  significant  mari^et  yield 
movement  would  not  result  in  the 
trading  of  government  security  yield 
options  through  existing  strikes,  thus 
preventing  the  availability  of  additional 
"at-the-money"  strikes,  which  are 
necessary  for  the  effective 
implementation  of  certain  hedging 
trading  strategies.*  The  Commission 
accordingly  believes  that  a  $1.00  strike 
price  interval  will  allow  for  at-the- 
money  strikes  to  be  more  readily 
available,  without  causing  an  excessive 
proliferation  of  strikes  in  such 
options.'** 

Finally,  the  Options  Price  Reporting 
Authority  COPRA")  has  stated  that  the 
additional  traffic  that  will  be  generated 
by  changing  the  strike  price  interval  for 
government  security  yield  options  to 
$1.00  is  within  OPRA's  capacity." 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*'  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-94-21)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd, 
Depu  ty  Secretary. 
|FR  Doc  94-27360  Filed  11-3-M;  8:45  am) 
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"See  supra  note  6. 

■"Moreover,  it  should  be  iMJted  that  CBOE  Rule 
23.5.  Interpretation  and  Policy  .01  provides  an  puter 
limit  with  respect  to  the  number  of  strike  pricas  for 
new  options  series.  This  limit  is  eight  stnke  prloea 
under  normal  circunuiances.  and  up  to  twelve 
strike  prices  when  unusual  market  conditions  exist. 

' '  See  letter  from  Joseph  P.  Corrigan.  Executive 
Director.  OPRA.  to  Eileen  Smith.  Direaor.  Product 
Development.  CBOE,  dated  October  26, 1994. 

"  15  U.S.C  78sA>)(2)  (1968). 

'» 17  CFR  2O0.3O-3(a)(12)  (1993). 


[RaiMM  No.  34-34912;  File  No.  SR-NASD- 
94-60] 

Self-Regulatory  Organizations; 
Nationai  Association  of  Securities 
Deelefs,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Excess  Spread  Parameters  for  COS 
Securities 

October  28.  1994. 

On  September  9, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b4-4  thereunder.2  The  rule  change 
amends  Schedule  D  to  the  NASD  By- 
Laws  to  provide  that  the  calculation 
methodology  used  to  determine  the 
excess  spread  parameters  for  CQS 
securities  shall  include  quotations  from 
national  securities  exchanges.  In 
addition,  to  avoid  confusion  concerning 
the  application  of  the  excess  spread 
parameters  to  CQS  securities,  the  NASD 
is  moving  the  excess  spread  parameters 
for  CQS  securities,  as  amended  by  this 
filing,  to  Section  2  of  Part  VI  of 
Schedule  D  to  the  NASD  By-Laws'  from 
Section  2  of  Part  V  of  Schedule  D.* 

Notice  of  the  proposed  rule  change 
together  with  its  terms  of  substance  was 
provided  by  issuance  of  a  Commission 
release  and  by  publication  in  the 
Federal  Register.'  No  comments  were 
received  in  response  to  the  Commission 
release.  This  order  approves  the 
proposed  rule  change. 

Currently,  Section  2(d)  of  Part  V  of 
Schedule  D  to  the  NASD  By-Laws 
provides  that  registered  market  makers 
in  CQS  securities  may  not  enter 
quotations  in  CQS  securities  that  exceed 
the  NASD's  parametera  for  maximum 
allowable  spreads.  The  maximum 
allowable  spread  presently  is  125 
percent  of  the  average  of  the  three 
narrowest  market  maker  spreads  in  each 
security,  with  the  limitation  that  the 
maximum  allowable  spread  can  never 
be  less  than  1/4  of  a  point.* 

The  calculation  of  "average  dealer 
spreads"  in  CQS  securities,  however, 
does  not  include  quotations  (i.e.. 


>15U.&C78s(bMl)(19e8). 

'  17  CFR  240.19b-4  (1993). 

'NASD  Manual.  Schedules  to  the  By-Uvtrs. 
Schedule  D.  Pari  V.  Sec.  2(d)  (CCH)  1 1818. 

*ld.  Schedules  to  the  By-Laws.  Schedule  O.  Part 
VI.  Sec  2(c)  (CCH)  11829. 

>  Securities  Exchange  Act  Release  No.  34682 
(Sept.  19.  1994).  59  FR  48920  (Sept.  23.  1994). 

*  If  there  are  fewer  than  three  market  makers  in 
a  Mcurily.  the  maximum  allowable  spread  is  129% 
of  the  average  of  all  market  makers'  spreads  in  the 
security. 


spreads)  from  national  securities 
exchanges  trading  those  securities. 
Accordingly,  to  have  the  excess  spread 
parameters  for  CXJS  securities  be  more 
reflective  of  and  related  to  the 
quotations  disseminated  by  all  market 
centers  trading  CQS  isecurities,  the 
NASD  proposed  to  include  quotations 
from  the  exchanges  into  its  "average 
dealers  spread"  calculation.  As  a  result, 
to  the  extent  that  the  spread  reflected  in 
the  best  bid  and  offer  disseminated  by 
an  exchange(s)  is  narrower  than  any  of 
the  three  narrowest  spreads  quoted  by 
CQS  market  makers,  the  proposed  rule 
change  may  contribute  narrower  spreads 
by  CQS  market  makers.  Narrower 
spreads  by  CXJS  market  makers,  in  turn, 
will  enhance  the  continuity  and  quality 
of  the  markets  provided  by  CQS  market 
makers,  to  the  ultimate  beneflt  of 
investors. 

In  addition,  to  avoid  confusion 
concerning  the  application  of  the  excess 
spread  parameters  to  CQS  securities,  the 
NASD  is  proposing  to  move  the  excess 
spread  parameters  for  CQS  securities,  as 
amended,  to  Section  2  of  Part  VI  of 
Schedule  D  to  the  NASD  By-Laws  from 
Section  2  of  Part  V  of  Schedule  D.  Part 
V  of  Schedule  D  imposes  obligations  on 
all  Nasdaq  market  makers  and  Part  VI 
pertains  to  trading  of  CQS  securities  on 
Nasdaq.  By  placing  the  excess  spread 
parameters  for  CQS  securities  in  Part  VI 
of  Schedule  D  instead  of  Part  V.  CQS 
market  makers  will  be  less  likely  to 
overlook  the  parameters. 

The  Commission  believes  that  the  rule 
change  is  consistent  with  the 
requirements  of  Sections  15A(b)(6)  and 
l5A{b)(ll)  of  the  Act  and.  therefore,  has 
determined  to  approve  the  NASD's 
proposal.  Section  15A(b)(6)  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principle  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  imp>ediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  Section  15A(b)(ll) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  association 
must  be  designed  to  produce  fair  and 
informative  quotations. 

By  including  exchange  quotations  in 
the  calculation  for  determining 
maximum  allowable  spreads  in  CQS 
securities,  the  excess  spread  parameter 
may  contribute  to  narrower  spreads  in 
CQS  securities,  which,  in  turn,  will 


promote  the  efficiency,  continuity,  and 
quality  of  Nasdaq's  market  in  CQS 
securities.  In  addition,  more  stringent 
excess  spread  parameters  will  compel 
market  makers  to  maintain  quotes  that 
are  reasonably  related  to  the  prevailing 
market,  reinforcing  their  obligations  to 
make  continuous  markets. 

For  the  reasons  stated  above,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act.  In  the  instances 
where  the  spread  reflected  in  the  best 
bid  and  offer  disseminated  by  an 
exchange(s)  is  narrowrer  than  any  of  the 
three  narrowest  spreads  quoted  by  CQS 
market  makers,  this  rule  change  may 
contribute  narrower  spreads  by  CQS 
market  makers. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  SR-NASD-94-50 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jonathan  G.  Katz, 

Secretary. 

|FR  Doc  94-27361  Filed  11-3-94;  8:45  am) 
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[Release  No.  34-34911;  File  No.  SR-PSE- 
94-32] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  die  Pacific  Stock 
Exchange,  Incorporated,  Relating  to  a 
One  Year  Extension  of  Municipal  Bond 
Trading  Pilot  Program 

October  28. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
purities  Exchange  Act  of  1934 
(^Act"),  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  26, 1994. 
the  Pacific  Stock  Exchange  Incorporated 
("PSE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I  and 
II  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons,  and  is 
simultaneously  granting  accelerated 
approval  of  the  proposed  rule  change. 

I.  Self-Regulatory  Oi;ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  extend  the 
municipal  bond  trading  pilot  program 
for  an  additional  year  until  November  2. 
1995. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory'  Basis  for,  the  Proposed  Rule 
Change 

On  March  7. 1994,  the  Commission 
approved  an  Exchange  proposal  to 
establish  new  rules  for  the  listing  and 
trading  of  municipal  securities  on  the 
Exchange.  >  The  Commission  approved 
the  pilot  for  an  interim  period  of  120 
days  through  July  5. 1994.2  On  July  5, 
1994.  the  Commission  granted  an 
additional  120  day  extension  of  the  pilot 
through  November  2, 1994.^  The 
Exchange  has  not  yet  begun  to  trade  any 
municipal  securities.  The  Exchange  is 
now  requesting  a  one  year  extension  of 
the  pilot  in  order  to  allow  for  proper 
evaluation  of  the  program  in  the  event 
that  it  lists  any  mimicipal  securities 
during  that  period. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5). 
in  particular,  in  that  it  will  promote  just 
and  equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling  and  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general  will 
contribute  to  the  protection  of  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organizations 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


'  17  CJ-R  200.3O-3(a)(l2). 


'  See  Exchange  Act  Release  No.  33721  (March  7. 
19»4).  59  FR  11636  (March  11.  1994)  (granting 
temporary  accelerated  approval  to  File  No.  SR- 
PSB-94-05). 

'/d.al  59  FR  11638. 

'  Exchange  Act  Release  No.  3431 7,  59  FR  35546 
duly  12.  1994). 
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C.  Self-Regulatory  Organiration's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Fmm 
Members.  Participants,  or  Others 

Written  conunents  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  requests  that  the 
Commission  And  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  of  the  notice  in  the  Federal 
Register.  PSE  believes  it  appropriate  to 
approve  the  proposed  rule  change  so 
that  its  authority  to  list  municipal 
securities  does  not  lapse.  The 
Commission  finds  that  the  proposed 
rule  change  extending  the  PSE  pilot 
prograni  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  PSE  and,  in  particular,  the 
requirements  of  Section  6,  and  the  rules 
and  regulations  thereunder. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change  on 
an  accelerated  oasis  prior  to  the  thirtieth 
day  after  the  date  of  publication  of  the 
notice  of  filing  thereof  in  that  the  pilot 
program  will  expire  on  November  2, 
1994.  without  reauthorization.  The 
Commission  believes  that  extension  of 
the  pilot  is  desirable  in  that  it  will 
permit  the  exchange  to  evaluate  its 
program  prior  to  filing  a  request  for 
permanent  approval. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  \A  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room,  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  princifial 
office  of  the  PSE.  All  submissions 


should  refer  to  File  No.  SR-PSE-94-32 
and  should  be  submitted  by  November 
25. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is. 
approved  through  November  2, 1995. 

For  the  Commission,  by  the  Divisioa  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  20O.3O-3(a)(12)  (1993). 
Margaret  H.  McFarUnd. 
Secretary. 

IFR  Doc.  94-27357  Piled  11-3-94;  8:45  am) 
MtuNQ  coot  atta-ei-M 


[Release  No.  35-261511 

HIings  Under  th«  Public  UHiity  Holding 
Company  Act  of  1035,  As  An>ended 
f'Acf) 

October  28.  1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  refierred  to  the  application(8) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
November  21, 1994  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549.  and  serve  a 
copy  on  the  relevant  applicant(s)  and/v 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  o'  ^^  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

National  Fuel  Gas  Company  (70-7674) 

National  Fuel  Gas  Company 
("National"),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  a  registered 
holding  company,  has  filed  a 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  Commission  order  dated 
November  21, 1989  (HCAR  No.  24988), 


National  was  authorized,  among  other 
things,  to  issue  and  deliver  from  time- 
to-time  up  to  one  million  shares  of  its 
authorized  but  tmissued  common  stock. 
$1.00  par  value  ("Additional  Common 
Stock"),  to  the  trustee  of  its  two 
qualified  401(k)  plans,  in  lieu  of  the 
required  matching  cash  contributions. 
The  two  plans  are  the  National  Fuel  Gas 
Company  Tax-Deferred  Savings  Plan 
("TDSP")  and  the  National  Fuel  Gas 
Company  Tax-Deferred  Savings  Plan  for 
Non-union  Employees  ("Non-union 
TDSP")  (together,  "Plans").  As  of 
September  30, 1994,  508,000  shares  had 
been  issued  to  the  Plans. 

National  now  proposes  to  increase  the 
total  number  of  shares  of  Additional 
Common  Stock  that  it  may  issue  and 
deliver  to  Vanguard  Fiduciary  Trust 
Company  ("Vanguard"),  trustee  for  the 
Plans,  to  twamillion  shares  including 
the  previously  issued  shares,  but  no 
more  than  one  million  shares  to  the 
TDSP  and  Non-union  TDSP, 
resp>ectively.  National  further  proposes 
to  extend  the  time  in  which  it  may  issue 
and  deliver  the  Additional  Common 
Stock  through  December  31, 1999. 

National  states  that  any  Additional 
Common  Stock  delivered  to  Vanguard 
will  be  valued  at  fair  market  value.  Fair 
market  value,  as  defined  in  the  Plans,  is 
the  average  of  the  high  and  low  market 
price  for  National's  Common  Stock  on 
the  date  on  which  the  Additional 
Common  Stock  is  issued. 

Tri-County  Rural  Electric  Cooperative, 
Inc.,  H  al.  (70-6108) 

Tri-County  Rural  Electric  Cooperative, 
Inc.  ("Tri-County"),  a  member-owned 
rural  electric  cooperative  not  currently 
subject  to  the  Act,  and  Wilderness  Area 
UtiUties  ("Wilderness"),  a  wholly 
owned  subsidiary  of  Tri-County,  both  of 
22  North  Main  Street,  Mansfield, 
Pennsylvania  16933-0448,  have  filed  an 
application  requesting  an  order.  (1) 
approving  the  indirect  acquisition  by 
Tri-County  through  Wilderness,  under 
Sections  9(a)(2)  and  10  of  the  Act.  of 
92.6%  of  the  common  stock  ("Common 
Stock")  of  Wellsborough  Electric 
Company  ("WECo"):  and  (2)  granting 
Tri-County  and  its  subsidiary 
companies,  upon  consummation  of  the 
proposed  transaction,  an  exemption 
under  Section  3(a)(1)  of  the  Act  from  all 
of  the  provisions  of  the  Act,  except 
Section  9(a)(2). 

WECo,  a  public-utility  company,  is 
principally  engaged  in  the  acquisition 
and  distribution  of  electricity  to 
approximately  5,200  customers  in  and 
around  the  Borough  of  Wellsboro,  Tioga 
County,  Pennsylvania.  For  the  fiscal 
year  ended  December  31. 1993.  WECo's 
operating  revenues,  net  income  and 


total  assets  were  $5,630,440.  $93,455 
and  $4,786,896.  respectively. 

Tri-County  is  a  member-owned  rural 
electric  cooperative  incorporated  imder 
the  Pennsylvania  Electric  Cooperative 
Corporation  Act  of  1937.  Tri-County 
purchases  electric  energy  at  wholesale 
and  distributes  and  sells  it  to 
approximately  16,400  customers  in 
north-central  Pennsylvania.  Tri- 
County's  service  territory  encircles ' 
WECo's  service  territory.  For  the  fiscal 
year  ended  December  31, 1993,  Tri- 
County  s  operating  revenues,  net 
margins  and  total  assets  were 
$14,726,428,  $977,580  and  $34,328,648, 
respectively. 

Wilderness  is  a  business  corporation 
incorporated  under  the  laws  of  the 
Commonwealth  of  Pennsylvania  and  is 
a  wholly  owned  subsidiary  of  Tri- 
Cotmty.  Wilderness  was  incorporated 
specifically  for  the  purpose  of  acquiring 
and  holding  shares  of  WECo. 

On  June  28, 1994,  Wilderness,  WECo, 
and  Robert  B.  McCarthy  and  Nina  M. 
McCarthy  (the  two  McCarthys 
collectively,  "McCarthy")  entered  into  a 
share  purchase  agreement 
("Agreement").  The  Agreement  provides 
for  the  sale  by  McCarthy  and  purchase 
by  Wilderness  of  986-V4  shares  (92.6%) 
of  the  Common  Stock  of  WECo  for  a 
total  consideration  of  $7,150,000 
($7,246  per  share).  Wilderness  also 
agreed  to  purchase,  under  certain 
conditions,  the  remaining  VS-^A  shares 
(7.4%)  of  the  Common  Stock  from  the 
remaining  shareholders.  If  any 
remaining  shareholder  offers,  during  the 
two-year  period  after  the  date  of  the 
closing  on  the  proposed  acquisition,  to 
sell  to  Wilderness  any  or  all  of  such 
shareholder's  Common  Stock, 
Wilderness  is  required  to  purchase  such 
shares  at  a  price  not  less  than  $7,246  per 
share.  Following  the  proposed 
transaction.  Tri-County  will  own  100% 
of  Wilderness,  which  will  own  92.6%  of 
the  Common  Stock  of  WECo. 

Applicants  state  that  there  are  three 
reasons  for  the  proposed  corporate 
structure  (i.e.,  whereby  Wilderness, 
instead  of  Tri-County,  will  acquire 
WECo).  First,  AppHcants  state  that, 
under  Pennsylvania  law,  Tri-Coimty 
could  not  directly  own  and  operate 
WECo  because  a  cooperative  can 
"transmit,  distribute,  sell,  fiimish,  and 
dispose  of  electric  energy  to  its  members 
only." » In  addition,  only  "persons  in 
rural  areas'*  •  *  who  are  not 
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<  Pennsylvania  Electric  Cooperative  Law  of  1990. 
at  15  P.S.  Section  7321(aKl)  (emphasis  supplied). 

■*  "Rural  areas"  is  defined  as  areas  not  within 
Iwundaries  of  any  incorporated  city.  town,  village 
or  twraugh.  having  a  population  in  excess  of  2.500 
inhabitants. 


receiving  central  station  service"  ^  can 
be  members.  Many  of  WECo's  customers 
are  not  located  in  rural  areas: 
consequently,  Tri-County  is  prohibited 
by  law  from  directly  supplying  WECo's 
consumers.  Therefore,  under 
Pennsylvania  law,  Tri-County  could  not 
own  and  operate  WECo;  however.  Tri- 
County  can,  through  a  subsidiary,  serve 
WECo's  consuraera. 

Second,  all  of  Tri-County's  assets  are 
currently  pledged  to  the  Rural 
Electrification  Administration  of  the 
U.S.  Department  of  Agriculture  ("REA") 
as  collateral  for  outstanding  long  term 
debt.  This  lien  also  applies  to  after- 
acquired  assets.  If  Tri-County  were  to 
acquire  the  WECo  Common  Stock 
directly,  it  would  automatically  be 
subject  to  REA  lien  and  would  not  be 
available  to  secure  the  acquisition 
financing.  However,  by  interposing 
Wilderness,  the  WECo  Common  Stodt  is 
not  directly  owned  by  Tri-County  and 
is,  therefore,  not  included  in  the  lien. 
Wilderness  obtained  the  acquisition 
loan  only  by  pledging  the  WECo 
Common  Stock  as  security. 

Third,  the  REA  loan  documents  limit 
Tri-County's  investments  in  certain 
assets  without  REA  approval,  including 
securities  such  as  WECo  Common 
Stock,  to  an  aggregate  of  15%  of  its  total 
utility  plant.  Because  Tri-County's  total 
utility  plant  is  approximately  $37 
million,  Tri-County  could  not  invest 
more  than  approximately  $5.5  million 
in  WECo  Common  Stock.  This 
limitation  could  prevent  Tri-County 
ftom  directly  purchasing  the  WECo 
Common  Stock.  However,  Wilderness 
could  make  the  acquisition  without 
such  limitation  since  it  is  a  separate 
corporation. 

Southwestern  Electric  Power  Company 
(70-8123) 

Southwestern  Electric  Power 
Company  ("SWEPCO"),  428  Travis 
Street,  Shreveport,  Louisiana  7lt01,  a 
wholly  owned  electric  utility  subsidiary 
company  of  Central  and  South  West 
Corporation  ("CSW  "),  a  registered 
holding  company,  has  filed  a  post- 
effective  amendment  to  its  application- 
declaration  filed  under  Sections  9(a) 
and  10  of  the  Act. 

By  order  dated  March  31, 1993  (HCAR 
No.  25776)  ("March  1993  Order"), 
SWEPCO  was  authorized  to  sell 
environmental  laboratory  services, 
including  analysis  of  water,  oils,  soil 
and  waste  characterization,  to 
nonaffiliates. 

SWEPCO  now  requests  an  extension, 
through  December  31, 1997,  of  the 


»Jtf.  M  15  P.S.  Section  7323. 


authority  previously  granted  in  the 
March  1993  Order. 

Connecticut  Light  and  Power  Co..  et  aL 
(70-«451) 

Connecticut  Light  and  Power 
Company  ("CL&P"),  Selden  Street, 
Berlin.  Connecticut  06037,  and  Western 
Massachusetts  Electric  Company 
("WMECO").  174  Brush  Hill  Avenue, 
West  Springfield,  Massachusetts  01089, 
both  public-utility  subsidiary 
companies  of  Northeast  Utilities 
("NU"),  a  registered  holding  company, 
have  filed  an  application-declaration 
under  sections  6(a).  7.  9(a).  10,  and  12(b) 
of  the  Act  and  rules  45,  53,  and  54 
thereunder. 

Each  company  proposes  to  organize  a 
special-purpose  limited  partnership 
("Issuing  Partiiership")  to  issue  limited 
partnership  interests.  Each  company 
will  act  as  the  general  partner  of  its 
Issuing  Partnership,  and  either 
Northeast  Utilities  Service  Company,  a 
wholly-owned  subsidiary  of  NU,  will 
act  as  the  initial  limited  partner  of  the 
Issuing  Partnerships,  or  each  company 
will  organize  a  special-purpose,  wholly- 
owned  corporation  to  act  as  the  initial 
limited  partner.  The  initial  limited 
partners  will  withdraw  from  the  Issuing 
Partnerships  upon  issuance  of  preferred 
limited  partnership  interests. 

Each  company  will  make  an  equity 
contribution  to  its  Issuing  Partnership 
when  first  formed  and  thereby  acquire 
all  of  the  general  partnership  interest 
therein,  llie  equity  contributions  of 
each  general  partner  to  its  Issuing 
Partnership  will  at  all  times  constitute 
at  least  3%  of  the  equity  contributions 
by  ail  partners.  In  addition,  eadi 
company  will,  indirectly  through  the 
initial  limited  partner,  make  an  equity 
contribution  to  its  Issuing  Partnership 
when  first  formed  and  thereby  acquire 
all  of  the  initial  Hmited  pjartnership 
interest  in  its  Issuing  Partnership.  Upon 
the  withdrawal  of  the  initial  limited 
partner  from  each  of  the  Issuing 
Partnerships,  each  initial  limited 
partner  will  be  entitled  to  withdraw  its 
equity  contribution. 

The  Issuing  Partnerships  will  issue 
and  sell  through  August  31, 1996, 
preferred  limited  partnership  interests 
("Preferred  Partnership  Interests"),  $25 
per  share  stated  liquidation  preference, 
in  an  aggregate  amount  of,  in  the  case 
of  CL&P,  up  to  $150  million,  and,  in  the 
case  of  WMECO,  up  to  $100  million. 
The  holders  of  the  Preferred  Partnership 
Interests  will  be  the  limited  partners  of 
the  Issuing  Partnerships,  and  the 
amounts  paid  for  the  Preferred 
Partnership  Interests  will  be  treated  as 
capital  contributions. 
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Each  company  will  issue  and  sell 
subordinated  debentures 
("Subordinated  Debentures")  to  its 
Issuing  Partnership.  Each  Issuing 
Partnership  will  use  the  proceeds  froro 
the  sale  of  its  Preferred  Partnership 
Interests,  plus  the  equity  contributions 
made  to  it  by  its  general  partner,  to 
purchase  the  CL&P  Subordinated 
Debentures  or  the  WMECO 
Subordinated  Debentures. 

Each  series  of  the  Subordinated 
Debentures  will  mature  within  50  years. 
Prior  to  maturity,  the  companies  will 
.  pay  interest  only,  at  a  fixed  rate  set  forth 
in  the  Indentures,  on  the  Subordinated 
Debentures.  The  distribution  rates, 
payment  dates,  redemption,  and  other 
similar  provisions  of  each  series  of 
Preferred  Partnership  Interests  will  be 
substantially  identical  to  the  interest 
rates,  payment  dates,  redemption,  and 
other  provisions  of  the  related 
Subordinated  Debentures.  The  interest 
paid  by  the  companies  on  their 
respective  Subordinated  Debentures 
will  constitute  the  only  income  of  the 
Issuing  Partnerships  and  will  be  used  by 
the  Issuing  Partnerships  to  pay  monthly 
distributions  on  the  Preferred 
Partnership  Interests. 

Each  company  may  also  enter  into  a 
guaranty  ("Guaranty")  pursuant  to 
which  it  will  unconditionally  guarantee 
(i)  payment  of  distributions  on  the 
Preferred  Partnership  Interests,  (ii) 
payments  to  the  holders  of  Preferred 
Partnership  Interests  of  amounts  due 
upon  liquidation  of  its  Issuing 
Partnership  or  redemption  of  the 
Preferred  Partnership  Interests,  and  (iii) 
certain  additional  "gross  up"  amounts 
that  may  be  payable  in  respect  of  the 
Preferred  Partnership  Interests. 

Each  com|>any's  Subordinated 
Debentures  and  related  Guaranty  will  be 
subordinate  to  all  other  existing  and 
future  indebtedness  for  borrowed 
money  of  the  company.  Each  company 
will  have  the  right  to  defer  payment  of 
interest  on  its  Subordinated  Debentures 
for  up  to  60  months.  However,  neither 
company  will  be  permitted  to  declare 
and  pay  dividends  on  any  class  of  its 
equity  securities  unless  all  payments 
due  under  its  Subordinated  Debentures 
and  Guaranty  have  been  made. 

Distributions  on  the  Preferred 
Partnership  Interests  will  be  made 
monthly,  will  be  cumulative,  and  will 
be  mandatory  to  the  extent  that  the 
Issuing  Partnership  has  legally  available 
funds  and  sufficient  cash  ifor  such 
purposes.  The  availability  of  such  funds 
will  depend  on  the  Issuing  Partnership's 
receipt  of  the  amounts  due  under  the 
related  Subordinated  Debentures.  The 
Issuing  Partnerships  will  have  the  right 
to  defer  distributions  on  the  Preferred 


Partnership  Interests  for  up  to  60 
months  to  the  extent  that  the  related 
company  defers  the  interest  payments 
on  the  Subordinated  Debentures.  If 
distributions  on  the  Preferred 
Partnership  Interests  are  deferred  for  18 
consecutive  months,  then  the  holders  of 
Preferred  Partnership  Interests  will  have 
the  right  to  appoint  a  special 
representative  to  enforce  the  Issuing 
Partnership's  rights  under  the  related 
Subordinated  Debentures  and  Guaranty. 

It  is  expected  that  the  interest 
payments  by  each  company  on  its 
Subordinated  Debentures  will  be 
deductible  for  federal  income  tax 
purposes  and  that  its  Issuing 
Partnership  will  be  treated  as  a 
partnership  for  federal  income  tax 
purposes.  Consequently,  the  holders  of 
Preferred  Partnership  Interests  and  the 
general  partners  will  be  deemed  to  have 
received  partnership  distributions,  not 
dividends,  from  the  Issuing  Partnerships 
and  will  not  be  entitled  to  any 
"dividend  received  deduction"  under 
the  Internal  Revenue  Code. 

The  Preferred  Partnership  Interests 
will  be  subject  to  redemption  in  whole 
or  part  on  and  after  a  speciHed  date 
("Earliest  Redemption  Date")  at  the 
option  of  the  Issuing  Partnership,  with 
the  consent  of  its  related  company,  at  a 
price  equal  to  their  stated  liquidation 
preference  plus  any  accrued  and  unpaid 
distributions.  The  Earliest  Redemption 
Date  will  be  not  later  than  10  years  after 
the  date  of  issuance.  The  Preferred 
Partnership  Interests  may  also  be  subject 
to  other  optional  and  mandatory 
redemption  provisions.  The  companies 
also  expect  that,  upon  the  occurrence  of 
certain  events,  each  company  may  also 
have  the  right  to  exchange  its 
Subordinated  Debentures  for  the 
Preferred  Partnership  Interests  or  to 
otherwise  distribute  the  Subordinated 
Debentures  to  the  holders  of  Preferred 
Partnership  Interests. 

If.  as  a  result  of  the  Subordinaled 
Debentures  not  being  treated  as 
indebtedness  for  federal  income  tax 
purposes  or  the  Issuing  Partnership  not 
being  treated  as  a  partnership  for  federal 
income  tax  purposes,  the  Issuing 
Partnership  is  required  by  applicable  tax 
laws  to  withhold  or  deduct  from 
payments  on  the  Preferred  Partnership 
interests  amounts  which  would  not 
otherwise  be  required  to  be  withheld  or 
deducted,  the  Issuing  Partnership  may 
also  have  the  obligation,  if  the  Preferred 
Partnership  Interests  are  not  redeemed 
or  replaced,  to  "gross  up"  such 
payments  so  that  the  holders  of 
Preferred  Partnership  Interests  will 
receive  the  same  payment  after  such 
withholding  or  deduction  as  they  would 


have  received  if  no  such  withholding  or 
deduction  were  required. 

In  the  event  of  any  voluntary  or 
involuntary  liquidation,  dissolution,  or 
winding  up  of  the  Issuing  Partnership, 
holders  of  Preferred  Partnership 
Interests  will  be  entitled  to  receive,  out 
of  the  assets  of  the  Issuing  Partnerships 
available  for  distribution  to  its  limited 
partners,  before  any  distribution  of 
assets  to  the  general  partner,  an  amount 
equal  to  the  stated  liquidation 
preference  of  the  Preferred  Partnership 
Interests  plus  any  accrued  and  unpaid 
distributions. 

Each  of  the  companies  proposes  to 
use  substantially  all  of  the  prot^eeds  of 
the  proposed  transactions  to  lower  their 
after-tax  cost  of  capital  and/or  improve 
the  quality  of  their  respective  capital 
structures  by  redeeming  or  otherwise 
reacquiring  a  portion  of  their 
outstanding  fixed-rate  preferred  stock 
and/or  Dutch  Auction  Rate  Transferable 
Securities. 

The  Preferred  Partnership  Interests 
will  initially  be  marketed  and  sold 
pursuant  to  underwriting  agreements 
("Underwriting  Agreements")  to  be 
entered  into  by  each  company,  its 
Issuing  Partnership,  and  an  underwriter 
or  underwriters  to  be  selected  by  each 
company.  Under  the  terms  of  the 
Underwriting  Agreements,  each 
underwriter  will  purchase  the  Preferred 
Partnership  Interests  directly  from  the 
Issuing  Partnership  and  then  sell  the 
Preferred  Partnership  Interests  to  the 
public.  Each  company  will  pay  an 
underwriting  fee  of  up  to  3.50%  of  the 
principal  amount  of  its  Issuing 
Partnership's  Preferred  Partnership 
Interests  to  be  purchased  by  such 
underwriter. 

Based  on  market  conditions,  tax  laws, 
and  the  views  of  the  rating  agencies,  the 
companies  may  conclude  that  they  can 
substantially  obtain  the  benefits  of  the 
proposed  transactions  by  directly 
issuing  their  Subordinated  Debentures 
in  a  public  offering.  In  such  event,  the 
companies  may  elect  to  undertake  such 
public  offerings  directly  without 
organizing  the  Issuing  Partnerships  and 
causing  the  issuance  of  the  Preferred 
Partnership  Interests. 

Central  and  South  West  Corp.,  et  al. 
(70-8469) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  CSW  Energy.  Inc.  ("CSW  Energy"), 
a  wholly  owned  nonutility  subsidiary 
company  of  CSW,  have  filed  an 
application-declaration  under  sections 
6.  7. 0(a).  10.  and  12(b)  of  the  Act  and 
rules  45  and  51  thereunder. 

CSW  and  CSW  Energy  seek  to  invest 
in  a  qualifying  cogeneration  facility  and 


form  related  project  entities,  in 
connection  with  their  program  to 
develop  sources  of  energy  and  capacity 
frcMn  qualifying  cogeneration  fiacilities, 
qualifying  small  power  production 
facilities,  and  independent  power 
facilities,  including  exempt  wholesale 
generators. 

By  orders  dated  September  28, 1990 
(HCAR  No.  25162),  November  22. 1991 
(HCAR  No.  25414),  and  December  31, 
1992  (HCAR  No.  25728)  ("Orders"). 
CSW  and  CSW  Eaeigy  obtained 
authorization  to  spend  $150  million  to 
conduct  preliminary  studies  of,  to 
investigate,  to  research,  to  develop,  to 
consult  with  respect  to,  and  to  agree  to 
construct  qualifying  cogeneration 
facilities,  qualifying  small  power 
production  facilities,  and  independent 
power  facilities,  and  to  finance  such 
activities  through  capital  contributions, 
open  account  advances,  and  loans  in  an 
aggregate  amount  not  to  exceed  $150 
million. 

CSW  and  CSW  Energy,  in  accordance 
with  the  Orders,  seek  authorization  to 
invest  in  and  develop,  construct,  own, 
and  operate  a  qualifying  cogeneration 
facility — the  Sweeny  C^eneration 
Project  ("Project"),  which  consists  of  an 
approximately  320  megawatt  (net)  gas- 
fired  cogeneration  facility  to  be  located 
in  or  near  Sweeny,  Texas.  The  requested 
time  limit  of  the  authorization  is  one 
year  from  the  date  of  receipt  of  the 
order.  CSW  and  CSW  Energy  presently 
anticipate  closing  this  transaction  on  or 
before  December  31, 1996. 

It  is  proposed  that  CSW  Energy  invest 
in  and  develop  the  Project  through  a 
special  purpose  limited  partnership,  the 
Sweeny  Cogeneration  Liinited 
Partnership  ("Partnership").  CSW 
Energy  proposes  to  organize  and  invest 
in  a  special-purpose,  wholly  owned 
corporation,  CSW  Sweeny  GP,  Inc. 
("Eneigy  GP"),  which  will  hold,  either 
directly  or  through  a  special-purpose, 
wholly  owned  corporation,  CSW 
Sweeny  GP  n,  fac  ("Sweeney  GP"),  a 
general  partnership  interest  in  the 
Partnership,  as  well  as  a  special- 
purpose,  wholly  owned  corporation. 
CSW  Sweeny  LP.  Inc  ("Energy  LP"), 
which  %vill  hold,  either  directly  or 
through  a  special-purpose,  wholly 
owned  corporation.  CSW  Sweeny  LP  n. 
Inc.  ("Sweeny  LP"),  a  limited 
partnership  interest  in  the  Partnership. 

Energy  GP  and  Energy  LP.  and 
Sweeny  GP  and  Sweeny  LP.  each  will 
be  incorporated  with  authorized  capital 
of  up  to  1.000  shares  of  common  stock 
(no  par  value).  CSW  Energy  will 
subscribe  to  all  of  the  common  stock  of 
Energy  GP  and  Energy  LP,  Energy  GP 
vyill  subscribe  to  all  of  the  common 
stock  of  Sweeny  GP,  and  Eneigy  LP  will 
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subscribe  to  all  of  the  common  stock  of 
Sweeny  LP,  each  for  $1.00  per  share. 
Energy  GP  will  be  a  whofiy  owned 
subsidiary  of  CSW  Energy,  and  Sweeny 
GP  will  be  a  wholly  owned  subsidiary 
of  Energy  GP.  Eneigy  GP  will  hold, 
directly  or  through  Sweeny  GP.  a  20% 
general  partnership  interest  in  the 
Partnership.  Energy  GP,  or  Sweeny  GP, 
will  be  initially  the  sole  general  partner 
of  the  Partnership.  Energy  LP  will  be  a 
wholly  owned  subsidiary  of  CSW 
Energy,  and  Sweeny  LP  will  be  a  wholfy 
owned  subsidiary  of  Energy  LP.  Energy 
LP  will  initially  hold,  directly  or 
through  Sweeny  LP,  an  80%  limited- 
partnership  interest  in  the  Partnership. 
Energy  LP,  or  Sweeny  LP,  will  be 
initially  the  sole  limited  partner  of  the 
Partnership. 

After  formation  of  the  Partnership  but 
before  operation  of  the  Project,  between 
50%  and  75%  of  the  interest  in  the 
Partnership  will  be  acquired  by 
nonaffiliated  nonutility  entities  ("Equity 
Partner").  After  the  acquisition  of  an 
interest  in  the  Partnership  by  the  Equity 
Partner,  Energy  GP,  directly  or  through 
Sweeny  GP,  will  hold  a  1%  to  10% 
general  partnership  interest  in  the 
Partnership,  Energy  LP,  directly  or 
through  Sweeny  LP,  will  hold  the 
remainder  of  the  aggregate  indirect  25% 
to  50%  interest  of  CSW  Energy  in  the 
Partnership  as  a  Umited  partner,  and  the 
Equity  Partner  will  hold  between  50% 
and  75%  interest  in  the  Partnership  as 
a  general  partner,  limited  partner,  or 
combination  thereof. 

CSW  Energy  and  the  Partnership 
might  incur  certain  expenses  in 
connection  with  the  development  of  the 
Project  ("Development  Expenses"),  the 
total  amount  of  which  will  not  exceed 
$20  milhon.  CSW  and  CSW  Eneigy 
propose  to  fimd  the  Development 
Expenses  by  capital  contributions, 
loans,  or  open  account  advances  from 
CSW  to  CSW  Energy,  bom  CSW  Energy 
to  Energy  GP  and  Energy  LP,  and  from 
Energy  GP,  directly  or  through  Sweeny 
GP,  and  Energy  LP,  directfy  or  through 
Sweeny  LP,  to  the  Partnership.  All  loans 
to  the  Partnership  would  have  a  final 
maturity  not  to  exceed  25  years  and 
would  bear  interest  at  a  rate  per  annum 
not  in  excess  either  of  the  weighted  cost 
of  capital  for  CSW  while  CSW  Energy 
indirectly  holds  all  of  the  interests  in 
the  Partnership  or  the  prime  commercial 
lending  rate  as  in  effect  from  time  to 
time  at  Nfellon  Bank  plus  4%. 

The  prime  rate  plus  4%  approximates 
the  cunent  market  rate  that  the 
Partnership  would  be  able  to  secure 
from  nonassociate  third-party  lenders 
for  loans  of  this  type.  CSW  and  CSW 
Energy  state  that  to  make  loans  at  open 
account  advances  through  Eneigy  GP, 


Eneigy  LP,  Swreeny  GP  and  Sweeny  LP 
to  the  Partnership  in  the  manner  and  on 
the  terms  described  herein,  they  will 
avoid  granting  the  nonassociate  third 
party  partners  to  the  Partnership  the 
windfall  that  would  otherwise 
accompany  an  interest  rate  to  such  third 
parties  set  artificially  low  instead  of  an 
interest  rate  tied  to  the  martet. 

Central  and  South  West  Corporation,  el 
al.  (7&-8483) 

Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
and  its  nonutility  subsidiary,  CSW 
Energy,  bic.  ("Energy"),  both  located  at 
1616  Woodall  Rodgers  Freeway,  P.O. 
Box  660164,  Dallas,  Texas  75202 
("Applicants"),  have  filed  an 
application-declaration  under  Sections 
6(a),  7,  9(a),  10, 12(b)  and  32  of  the  Act 
and  Rules  45  and  53  thereunder. 

CSW  and  Eneigy  propose  to  invest  in, 
develop,  construct,  own  and  operate, 
jointly  writh  KVA  Resources.  h»c.,  a 
nonassociate  company  engaged  in  the 
business  of  independent  power 
development  ("KVA  "),  a  facility  that 
will  qualify  as  an  eligible  facility  under 
Section  32(a)  of  the  Act  and  be  known 
as  the  Northwest  Regional  Power 
Facility  ("Project")  and  to  form  various 
Project  entities.  The  Project  will  consist 
of  an  approximately  838  megawatt  (net) 
generation  facility  to  be  located  in  or 
near  Creston,  Washington,  h  will  be 
certified  as  an  exempt  wholesale 
generator  ( "EWG").  as  defined  in 
Section  32(e)  of  the  Act  by  the  Federal 
Eneigy  Regulatory  Commission 
("FERC"). 

The  Applicants  propose  that  Energy, 
indirectly,  make  investments  in  and 
develop  the  Project  through  a  special 
ptupose  limited  partnership  anticipated 
to  be  known  as  Northwest  Regional 
Power  Limited  Partnership 
("Partnership").  To  acquire  and  hold  a 
general  and  limited  partnership  interest 
in  the  Partnership,  respectively,  Eneigy 
will  oiganize  and  invest  in:  (l)"a  special 
purpose,  wholly  owned  corporation 
anticipated  to  be  known  as  CSW 
Northwest  GP,  Inc.  ( 'Eneigy  Sub  GP"), 
which  will  hold,  either  directly  or 
through  a  special  purpose,  wholly 
owned  corporation  anticipated  to  be 
known  as  CSW  Northwest  GP  II,  Inc. 
("Northwest  GP"):  and  (2)  a  special         \ 
purpose,  wholly  owned  corporation 
anticipated  to  be  known  as  CSW 
Northwest  LP.  Inc  ("Energy  Sub  LP"), 
which  will  hold,  either  directly  or 
through  a  special  purpose,  wholly 
owned  corporation  anticipated  to  be 
known  as  CSW  Northwest  LP  II.  Inc. 
("Northwest  LP"). 

Energy  Sub  GP  and  Eneigy  Sub  LP. 
and  Northvwst  GP  and  Northwest  LP,  if 
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formed,  each  will  have  authorized 
capital  of  up  to  1,000  shares  of  common 
stock,  without  par  value.  Energy  will 
subscribe  to  all  of  the  common  stock  of 
Energy  Sub  CP  and  Energy  Sub  LP.  and, 
if  formed.  Energy  Sub  GP  will  subscribe 
to  all  of  the  common  stock  of  Northwest 
GP  and  Energy  Sub  LP  will  subscribe  to 
all  of  the  common  stock  of  Northwest 
LP  at  a  subscription  price  of  $1.00  per 
share. 

Energy  Sub  GP  will  hold,  either 
directly  or  through  Northwest  (^.  a  1% 
general  partnership  interest  in  the 
Partnership.  Energy  Sub  GP  or 
Northwest  GP  and  KVA  will  be  initially 
the  sole  general  partners  of  the 
Partnership.  Energy  Sub  LP  will  initially 
hold,  either  directly  or  through 
Northwest  LP,  a  74%  limited 
partnership  interest  in  the  Partnership 
and  KVA  will  initially  hold  a  1% 
general  partnership  interest  and  a  24% 
limited  partnership  interest  in  the 
Partnership.  Energy  Sub  LP,  or 
Northwest  LP,  and  KVA  will  be  initially 
the  sole  limited  partners  of  the 
Partnership. 

CSW  and  Energy  are  not  seeking 
Commission  authority  to  finance  the 
construction  of  the  Project  at  this  time. 
However,  the  Partnership  may  incur 
certain  expenses  in  connection  with  the 
development  of  the  Project 
("Development  Expenses").  The  total 
amount  of  the  Development  Expenses 
will  not  exceed  $12  million.  CSW  and 
Energy  propose  to  fund  the 
Development  Expenses  by  capital 
contributions,  loans  or  open  account 
advances  through  the  various 
subsidiaries  to  the  Partnership.  Loans  or 
open  account  advances  would  have  a 
flnal  maturity  not  to  exceed  25  years 
and  would  bear  interest  at  a  rate  per 
annum  not  in  excess  of  the  prime 
commercial  lending  rate  as  in  effect 
from  time-to-time  at  Mellon  Bank  plus 
4%.  The  Applicants  believe  that  this 
rate  approximates  the  current  market 
rate  that  the  Partnership  would  be  able 
to  secure  from  nonassociate  third  party 
lenders  for  loans  of  this  type. 

Maine  Yankee  Atomic  Power  Company 
(70-8493) 

Maine  Yankee  Atomic  Power 
Company  ("Maine  Yankee"),  329  Bath 
Road,  Brunswick,  Maine  04011,  an 
indirect  subsidiary  of  New  England 
Electric  System  and  Northeast  Utilities, 
both  registered  holding  companies,  has 
filed  an  application  under  Sections  9(a} 
and  10  of  the  Act. 

Maine  Yankee  proposes  to  acquire 
nuclear  fuel  in  amounts  of  up  to  $90 
million,  through  December  31. 1998,  in 
connection  with  the  operation  of  its 
pres.surized  water  nuclear  powered 


electric  generating  plant  in  Wiscasset, 
Maine.  Maine  Yankee  will  use  the 
proceeds  from  certain  previously 
authorized  short-term  debt  lines  and 
bank  revolving  credit  facilities  to 
finance  the  acquisitions  (HCAR  No. 
2S973.  January  25,  1994).  The  nuclear 
fuel  would  be  acquired  through  long- 
term  contracts  and  by  purchases  on  the 
spot  market,  in  either  case  on  terms  that 
are  commercially  reasonable  at  the  time 
of  such  contract  or  spot  market 
purchase. 

Jersey  Central  Power  k  Light  Company 
(70-8495) 

Jersey  Central  Power  &  Light 
Company,  300  Madison  Avenue, 
Morristown,  New  Jersey  07962 
("JCP&L"),  a  subsidiary  of  General 
Public  Utilities  Corporation, 
Parsippany,  New  Jersey  07054,  a 
registered  holding  company,  has  filed 
an  application-declaration  under 
Sections  6(a).  7,  9(a),  10,  and  12(b)  of 
the  Act  and  Rules  45  and  54  thereunder. 

JCP&L  proposes  to  organize  a  limited 
partnership  ("JCP&L  Capital")  and  a 
special  purpose  wholly-owned 
subsidiary  ("Investment  Sub")  for  the 
sole  purpose  of  acting  as  the  general 
partner  of  JCP&L  Capital.  JCP&L  will 
acquire  all  of  the  common  stock  of 
Investment  Sub  for  a  nominal 
consideration  and  will  capitalize 
Investment  Sub  with:  (1)  A  capital 
contribution  in  the  amount  of 
approximately  3%  of  the  total 
capitalization  of  JCP&L  Capital,  or  up  to 
$4  million:  and  (2)  a  demand 
promissory  note  in  the  principal  amoimt 
of  approximately  10%  of  the  total 
capitalization  of  JCP&L  Capital,  or  up  to 
$13  million,  such  note  to  accrue 
interest,  compounded  semi-annually,  at 
a  rate  equal  to  the  Citibank.  N.A.  base 
rate  as  in  effect  from  time-to-time. 
JCP&L  Capital  would  then  issue  and  sell 
from  time-to-time,  in  one  or  more  series 
through  December  31. 1996,  up  to  $125 
million  aggregate  stated  value  of 
preferred  limited  partner  interests,  in 
the  form  of  monthly  income  preferred 
securities,  $25  per  security  stated  value 
("Preferred  Securities"). 

Investment  Sub  will  acquire  all  of  the 
general  partner  interests  of  JCP&L 
Capital  for  up  to  $4  million, 
representing  up  to  a  3%  interest  in 
JCP&L  Capital  ("Equity  Contribution"). 
JCP&L  Capital  will  apply  the  proceeds 
from  the  sale  of  the  Preferred  Securities, 
together  with  the  Equity  Contribution, 
to  purchase  JCP&L's  deferrable  interest 
subordinated  debentures 
("Subordinated  Debentures"). 

JCP&L  will  also  guarantee 
("Guarantees"),  on  a  limited  basis  to  the 
extent  set  forth  in  the  Payment  and 


Guarantee  Agreement:  (1)  Payment  of 
distributions  on  the  Preferred  Securities 
to  the  extent  JCP&L  Capital  has 
sufficient  cash  on  hand  to  permit  such 
payments  and  legally  available  funds; 
(2)  payments  to  the  holders  of  the 
Preferred  Securities  of  amounts  due 
upon  redemption  of  the  Preferred 
Securities  to  the  extent  JCP&L  Capital 
has  sufficient  cash  on  hand  to  permit 
such  payments  and  legally  available 
funds;  (3)  payment  of  the  lesser  of  (a) 
the  liquidation  preference  of  the 
Preferred  Securities  or  (b)  the  amount  of 
assets  available  for  distribution  to  the 
holders  of  the  Preferred  Securities  in 
liquidation,  upon  a  liquidation  of  JCP&L 
Capital  other  than  in  connection  with  a 
distribution  of  Subordinated 
Debentures,  as  discussed  below;  and  (4) 
certain  additional  amounts  that  may  be 
payable  in  respect  of  the  Preferred 
Securities.  JCP&L  will  also  covenant  in 
the  Guarantees  to  cause  Investment  Sub 
to  perform  timely  all  of  its  duties  as 
general  partner  of  JCP&L  Capital, 
including  the  general  partner's  duty  to 
pay  all  of  the  costs  and  expenses  of 
JCP&L  Capital. 

Each  Subordinated  Debenture  will  be 
issued  under  an  indenture  to  be  entered 
with  United  States  Trust  Company  of 
New  York,  as  trustee,  and  will  have  an 
initial  term  of  up  to  50  years.  Prior  to 
maturity,  JCP&L  will  pay  only  interest 
on  the  Subordinated  Debentures  at  a 
rate  equal  to  the  distribution  rate  on  the 
related  series  of  Preferred  Securities. 
Such  interest  payments  will  constitute 
JCP&L  Capital's  only  income  and  will  be 
used  by  it  to  pay  monthly  distributions 
on  the  Preferred  Securities  and 
distributions  on  the  general  partner 
interests  of  JCP&L  Capital  held  by 
Investment  Sub.  Distributions  on  the 
Preferred  Securities  will  be  made 
monthly,  will  be  cumulative  and  must 
be  made  to  the  extent  that  JCP&L  Capital 
has  legally  available  funds  and  cash 
sufficient  for  such  purposes.  However, 
JCP&L  will  have  the  right  to  defer 
payment  of  interest  on  the  Subordinated 
Debentures  for  up  to  five  years,  in 
which  event  JCP&L  Capital  may 
similarly  defer  payment  of  distributions 
on  the  Preferred  Securities.  If 
distributions  on  the  Preferred  Securities 
are  not  paid  for  eighteen  consecutive 
months,  then  the  holders  of  the 
Preferred  Securities  will  have  the  right 
to  appoint  a  special  representative  to 
enforce  JCP&L  Capital's  rights  under  the 
Subordinated  Debentures  and  the  rights 
of  the  holders  of  the  Preferred  Securities 
under  the  Guarantees.  JCP&L  and  JCP&L 
Capital,  as  the  case  may  be,  may  be 
required  to  pay  interest  on  any  deferred 
interest  or  distributions,  to  the  extent 


permitted  by  applicable  law.  The 
interest  rates,  payment  dates, 
redemption  and  other  similar  provisions 
of  each  series  of  Subordinated 
Debentures  will  be  identical  to  the 
distribution  rates,  payment  dates, 
redemption  and  other  similar  provisions 
of  the  related  series  of  Preferred 
Securities. 

Each  Subordinated  Debenture  and 
related  Guarantee  will  be  subordinate  td 
all  other  existing  and  future 
indebtedness  of  JCP&L  and  will  have  no 
cross-default  provisions  with  respect  to 
other  JCP&L  indebtedness.  However, 
JCP&L  may  not  declare  or  pay  dividends 
on  its  outstanding  Cumulative  Preferred 
Stock  or  Common  Stock  unless  all 
payments  then  due  under  the 
Subordinated  Debentures  and  the 
Guarantees  have  been  made. 

It  is  expected  that  JCP&L  interest 
payments  on  the  Subordinated 
Debeniures  will  be  deductible  for 
income  tax  purposes  and  that  JCP&L 
Capital  will  be  treated  as  a  partnership 
for  federal  income  tax  purposes. 
Consequently,  it  is  represented  that  the 
holders  of  the  Preferred  Securities  and 
Investment  Sub  will  receive  partnership 
distributions  in  respect  of  their 
distributions  from  JCP&L  Capital  and 
will  not  be  entitled  to  any  "dividend 
received  deduction"  under  the  Internal 
Revenue  Code. 

The  Preferred  Securities  may  be 
redeemable  at  the  option  of  JCP&L 
Capital  at  a  price  equal  to  their  stated 
value  plus  any  accrued  and  unpaid 
distributions:  (1)  at  any  time  after  five 
years  from  their  date  of  issuance;  or  (2) 
in  the  following  events:  (a)  JCP&L 
Capital  is  required  by  applicable  tax 
laws  to  withhold  or  deduct  certain 
amounts  in  connection  with 
distributions  or  other  payments,  (b) 
JCP&L  Capital  is  subject  to  federal 
income  tax  with  respect  to  interest 
received  on  the  Subordinated 
Debentures  or  is  otherwise  not  treated  as 
a  partnership  for  federal  income  tax 
purposes,  (c)  it  is  determined  that  the 
interest  payments  by  JCP&L  on  the 
Subordinated  Debentures  are  not 
deductible  for  federal  income  tax 
purposes,  (d)  JCP&L  Capital  is  subject  to 
more  than  a  de  minimis  amount  of  other 
taxes,  duties  or  other  governmental 
charges,  or  (e)  JCP&L  Capital  becomes 
subject  to  regulation  as  an  "investment 
company"  under  the  Investment 
Company  Act  of  1940,  as  amended. 
Upon  occurrence  of  any  of  the  events  set 
forth  in  clause  (2).  above,  JCP&L  Capital 
may  also  have  the  right  to  dissolve  and 
distribute  the  Subordinated  Debentures 
to  the  holders  of  the  Preferred  Securities 
in  liquidation  of  their  interests  in  JCP&L 
Capital. 
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hi  the  event  that  JCP&L  Capital  is 
required  by  applicable  tax  laws  to 
withhold  or  deduct  certain  amounts  in 
connection  with  distributions  or  other 
payments,  JCP&L  Capital  may  also  have 
the  obligation,  if  the  Preferred  Securities 
are  not  redeemed  or  Subordinated 
Debentures  are  not  distributed  to  the 
holders,  to  "gross  up"  such  payments  so 
that  the  holders  of  the  Preferred 
Securities  will  receive  the  same 
payment  after  such  withholding  or 
deduction  as  they  would  have  received 
if  no  such  withholding  or  deduction 
were  required.  In  the  latter  event, 
JCP&L's  obligations  under  the 
Subordinated  Debentures  and  the 
Guarantees  would  also  cover  any  such 
"gross  up"  obligations. 

JCP&L  expects  to  apply  the  net 
proceeds  from  the  sale  of  Subordinated 
Debentures  to  JCP&L  Capital,  to  the 
repayment  of  outstanding  short-term 
debt,  for  construction  purposes,  and  for 
other  general  corporate  purposes, 
including  the  redemption  of  outstanding 
senior  securities  pursuant  to  their 
optional  redemption  provisions.  JCP&L 
represents  that  it  will  not  so  redeem 
such  outstanding  securities  unless  the 
estimated  present  value  savings  derived 
frt)m  the  difference  between  interest  or 
dividend  payments  on  a  new  issue  of 
comparable  securities  and  those 
securities  refunded  is  on  an  after-tax 
basis  greater  than  the  estimated  present 
value  of  all  redemption,  tendering  and 
issuing  costs,  assuming  an  appropriate 
discount  rate.  Such  discount  rate  will  be 
based  on  meeting  JCP&L's  long-term 
capital  structure  goals,  with  appropriate 
adjustments  for  income  taxes.  JCP&L 
will  not  use  any  of  the  net  proceeds 
from  the  sale  of  Subordinated 
Debentures  to  acquire,  either  directly  or 
indirectly,  any  interest  in  any  exempt 
wholesale  generators  ("EWG")  or 
foreign  utility  companies  { "FUCO"),  as 
those  terms  are  defined  in  Sections  32 
and  33  of  the  Act,  respectively. 

New  England  Electric  System  (70-8497) 

New  England  Electric  System 
("NEES"),  25  Research  Drive. 
Westborough,  Massachusetts  01582.  a 
registered  holding  company,  has  filed  a 
declaration  under  Section  12(b)  of  the 
Act  and  Rule  45  thereunder. 

By  orders  dated  December  11, 1992 
and  June  18, 1993  (HCAR  Nos.  25701 
and  25832,  respectively),  NEES  was 
granted  the  authority  to  make  capital 
contributions  to  its  wholly  owned 
electric-utility  subsidiaries  through 
December  31, 1994. 

NEES  now  proposes  to  make,  from 
time  to  time  from  January  1, 1995 
through  December  31, 1996,  one  or  more 
capital  contributions  to  New  England 


Power  Company  ("NEP"), 
Massachusetts  Electric  Company 
("Mass.  Electric"),  The  Narragansett 
Electric  Company  ("Narragansett"),  and 
Granite  State  Electric  Company 
("Granite'l,  each  a  wholly  owned 
electric-utility  subsidiary  of  NEES.  Such 
capital  contributions  shall  not  exceed  an 
aggregate  of  $50  million  each  for  NEP, 
Mass.  Electric  and  NarraganseM,  and  $3 
million  for  Granite.  NEP.  Mass.  Electric, 
Narragansett  and  Granite  will  credit 
their  capital  contributions  to  "Other 
Paid-Li  Capital,"  and  NEES  will  record 
such  capital  contributions  as 
"Investments  in  Subsidiaries, 
Consolidated."  NEES  will  obtain  the 
funds  for  such  capital  contributions 
from  dividends  paid  to  it  by  its 
subsidiaries,  repayment  of  notes  from 
subsidiaries  or  through  short-term 
borrowings. 

NEP,  Mass,  Eleciric,  Narragansett  and 
Granite  will  apply  the  funds  received 
from  the  capital  contributions  toward 
the  cost  of,  or  the  reimbursement  of  the 
treasury  for,  or  the  payment  of  short- 
term  borrowings  incurred  for.  retirement 
of  outstanding  general  and  refunding 
and  first  mortgage  bonds  and  preferred 
stock,  capitalizable  additions  and 
improvements  to  plant  and  property  or 
other  corporate  purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

IFR  Doc.  94-27384  Filed  11-3-94;  8:45  aro| 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  Q  During  the  Week 
Ended  October  28, 1994 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpeul  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 
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Docket  Number 

Date  filed:  October  27. 1994 

Due  Date  for  Answers,  Con  fanning 
Applicaiions,  or  Motion  to  Modify 
Scope:  November  25. 1994 

Description:  Application  of  Air  Canada, 
pursuant  49  U.S.C.  Section  41306  and 
Subpart  Q  of  the  Regulations,  requests 
aiaendownt  of  its  Foreign  Air  Carrier 
Permit  to  add  the  Route  Ottawa, 
Ontario-New  York.  New  York. 

PhyUteT.Kayfar. 

Chief.  Docummtary  Services  Di\ision. 

|FR  Doc  94-27369  Filed  11-3-94;  8.45  am) 
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Avialion  INoceedlnge;  Agreements 
Filed  During  the  Week  Ended  October 
28,1994 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Nonibcr:  MMl 

Datefi}ed:  October  25. 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
TC23  Reso/P  0661  dated  October  18. 

1994 
Africa-TC3  Expedited  Reso  003a— r-1 
*TC23  Reso/P  0662  dated  October  16. 

1994 
Middle  East-TC3  Expedited  Reso 

0G3h— r-2 
TC23  Reso/P  0663  dated  October  18. 

1994 
Africa-TC3  Expedited  Reso  002a— r-3 
TC23  Reso/P  0664  dated  October  18. 

1994 
Africa-TC3  Expedited  Resos — r-4  to  r- 

11 
r-4— 002c  r-6— 015v  r-8— 071r  r-10- 

078gg 
r-5— 003d  r-7— 0241  r-9— 072aa  r-ll- 

078h 
TC23  Reso/P  066S  dated  October  IB. 

1994 
Africa-TC3  Expedited  Reso  085x— r- 

12 
Proposed  Effective  Date:  December  15. 
1994 
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Oate^/erf.  October  25.  1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subfect  TC12  Reso/P  1604  dated 

October  4. 1994.  Mexico-Europe 

Resos — r-1  to  r-21 
Proposed  Effective  Date:  April  1 ,  1995 

Docket  Number  49M3 

Date  filed:  October  25. 1994 
Parties:  Members  of  the  International 
Air  Transport  Association 


Subject: 

TCl  2  Reso/P  1606  dated  October  21. 
100<    r 1 

TC12  Reso/P  1609  dated  October  2L 
1994— f -2 

TCl  2  Reso/P  1610  dated  October  21. 
1994 f.3 

TCl  2  Reso/P  1611  dated  October  21. 
1994-— r-4 

TCl  2  Raso/P  1612  dated  October  21, 
1994— r-5 

TC12  Reso/P  1613  dated  October  21. 
1994— ^■-6 

TC12  Reso/P  1614  dated  October  21. 
1994— r-7 

TC12  Reso/P  1615  dated  October  21, 
1994— r-8  to  r-15 

North/Mid/South  Atlantic-Africa 
Exp)edited  Resos 
Proposed  Effective  Date:  Expedited  Dec. 

31/january  1, 1995 

Docket  Number  49652 

Date  filed:  October  27, 1994 
Parties:  Members  of  the  International 

Air  Transport  Association 
Su6>ectrTC23  Reso/P  0667  dated 

October  25, 1994.  Europe- Southwest 

Pacific  Expedited  Reso  003f 

(Summary  attached.) 
Proposed  Effective  Date:  Expedited 

December  15. 1994 
Phyllis  T.Kaylor, 

Chief.  Documentary  Services  Dixision. 
|FR  Doc  04-27370  Filed  11-3-94;  8;4S  am] 

StUMSCOOf 


Federal  Aviation  Administration 
(Summary  Notice  >to.  •4-3q 

ExemptiOM  Pelitiofts;  SutiMnary  and 
Dispoaitaon 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for  waiver 
received. 

SUMMAHV:  This  notice  contains  the 
summary  of  a  petition  requesting  a 
waiver  from  the  interim  compliance 
date  required  of  14  CFR  part  91, 
§§  91.867.  Requesting  a  waiver  is 
allowed  through  §91.871.  The  purpose 
of  this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  infonnatioD 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
by  November  25,  1994. 
AIX>nE88Ea:  Send  comments  on  any 
petitJOD  in  triplicate  to:  Federal 


Aviation  Administration.  Office  of  the 
Chief  Counsel.  Attn:  Rules  Docket  No. 
27906, 600  Independence  Avenue,  SW.. 
Washington,  DC  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  die  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  915G. 
FAA  Heedquaiters  Building  (FOB  lOA), 
800  Independence  Ave.,  SW., 
Washington.  DC  20591;  telephone  (202) 
267-3132. 

FOB  RJRTMER  INFORMATION  CONTACT: 
Ms.  Jeanne  Trapani,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone  (202)  267-7624. 

Issued  in  Washingtoo.  DC  on  October  27, 
1994. 

Donald  P.  Byne. 
Assistant  Chief  Counad  for  Begulations. 

Petitions  for  Waiver 

Docket  No.  27906. 
Petitioner:  Frontier  Airlines.  Inc. 
Regulations  Affected:  14  CFR  91.867. 
Description  of  Waiver  sought:  To  allow 

Frontier  Airlines.  Inc.,  to  operate  for 

six  months  after  December  31. 1994. 

without  the  required  number  of 

Stage  3  aircrafi  in  its  fleet. 

IFR  Doc.  94-27286  Filed  11-3-94;  8:4S  am] 
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Federal  Hl^way  Administration 

Environ  man  tal  impact  Statement; 
Santa  Feand  San  Miguai  Countie«,  MM 

AGENCY:  Federal  Hl^way 
Administration  (FHWAJ.  DOT. 
SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
improvement  protect  in  Santa  Fe  and 
San  Miguel  Counties,  New  Mexico. 
FOR  FURTHER  INRMtMATION  OOI«TACT: 
Reuben  S.  TIiooms.  Divisian 
Administrator.  Federal  Highway 
Administration.  604  W.  San  Mateo, 
Santa  Fe.  NM  S7S05.  Telephone:  (505) 
820-2022. 
SUPPLEMarTARY  INFORMATION:  The 

FHWA,  in  cxioperation  with  the  New 
Mexico  State  Highway  and 
Transportation  Department,  will  prepare 
an  environmerUal  impact  statement 
(EIS)  on  three  alternative  alignments  for 
connecting  NM  50  to  1-25  in  the  vicinity 
of  the  Glorieta  Unit  of  the  Pecos 
National  Historical  Park. 

Alternatives  under  consideration  are: 
1.  No  build,  including,  a.  Do  nothing,  b. 
Resurfacing  of  NM  50  through  the 


Glorieta  Unit  and  c.  Widening  within 
the  existing  right-of-way  through  the 
Glorieta  Unit;  2.  West  Ridge  Alignment. 
This  would  be  a  new  alignment 
beginning  approximately  12,500  feet 
easvof  the  Glorieta  Unit  east  boundary ' 
on  NM  50,  bending  southwest  to  old  US 
85,  then  extending  west  along  the 
interstate  to  tie  in  to  the  existing 
Glorieta  interchange,  and  3.  La  )oya 
Underpass  Alignment.  This  alignment 
would  begin  approximately  1500  feet 
east  of  the  Glorieta  Unit  east  boundary 
on  NM  50.  It  would  proceed  south  to  I- 
25,  utilizing  the  existing  La  )oya 
underpass  location.  A  new  interchangf 
with  1-25  would  be  required. 

Public  involvement  to  date  has 
included  two  "open  house"  public 
meetings.  The  first  was  held  August  12, 
1993  in  Pecos,  NM,  and  the  second  was 
held  October  28,  1993,  also  in  Pecos, 
NM  Comments  received  at  those  public 
meetings  were  incorporated  into  the 
planning  process. 

The  draft  EIS  will  be  made  available 
for  Native  American,  public  and  agency 
review  and  comment.  A  public  hearing 
will  be  advertised  and  held  after 
document  distribution  and  review.  To 
ensure  that  a  full  range  of  issues  related 
to  this  project  are  addressed  and  all 


significant  issues  and  impacts 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  the 
alternatives  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  inter;govemmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program) 

Issued  on  June  30, 1994. 
Reuben  S.  Thomas, 

Division  Administrator,  Santa  Fe.  NM. 

IFR  Doc.  94-27341  Filed  11-3-94:  8:45  am) 
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UNITED  STATES  INFORMATION 
AGENCY 

U.S.  Advisory  Commission  on  Public 
Diplomacy  Meeting 

AGENCY:  United  States  Information 

Agency. 

ACTION:  Notice. 

SUMMARY:  A  meeting  of  the  U.S. 
Advisory  Commission  on  Public 


Diplomacy  will  be  held  on  November  9 
in  Room  600,  301  4th  Street,  SW., 
Washington,  D.C.  from  10:00  a.m.-12 
noon. 

The  Commission  will  meet  with 
Ambassador  Charles  W.  "Chas" 
Freeman,  Jr.,  U.S.  Institute  of  Peace, 
former  Assistant  Secretar>'  of  Defense, 
and  former  U.S.  Ambassador  to  Saudi 
Arabia;  Dr.  Barry  Fulton,  Associate 
Director,  Bureau  of  Information,  U.S. 
Information  Agency;  and  Mr.  Michael 
Beschloss,  writer,  historian.  Senior 
Fellow  and  Director  of  the  Annenberg 
Washington  Program's  Project  on 
Television  and  U.S.  Foreign  Policy. 
Participants  will  discuss  the  value, 
purposes,  and  goals  of  public 
diplomacy. 

FOR  FURTHER  INFORMATION:  Please  call 
Betty  Hayes,  (202)  619-4468,  if  you  are 
interested  in  attending  the  meeting. 
Space  is  limited  and  entrance  to  the 
building  is  controlled. 

Dated:  November  1, 1994. 

Rose  Royal, 

Management  Analyst.  Federal  Register 
Liaison. 

IFR  Doc.  94-27402  Filed  11-3-94;  8:45  ami 

BILUNG  CODE  t230-01-M 


UMI 


SS312 


55313 


Sunshine  Act  Meetings 


Fedard 

Vol.  S«.  Na  zn 

Friday.  NiiiMbar  4.  1«»4 


Corrections 


Th»  sectkM  of  Iht  FEDERAL  REGISTER 
contain*  notiOM  c<  meetings  publistied  under 
the  "Govwnnwnt  in  Vw  Sunshine  AcT  (Pub. 
L.  94-409)  5  U.S.C.  562b(e)(3). 


FEDEMM.  ■CFOMT  MSUfUMOE 
CORPOfUTKM 

N(^ce  of  Agency  Meeting 

Pursuaot  t«  the  provisions  of  the 
"Government  in  tlw  Sanshine  Act"  (5 
U.S.C  552b),  notice  is  hereby  given  that 
at  10:02  a.m.  on  Tuesday,  November  1. 
1994.  tla«  Boud  of  Directors  of  the 
Federal  Dapocil  Insurance  Corporation 
met  in  cioaod  ■eiion  to  consider 
mattWB  rolatii^  to  ti»e  Corporation's 
corporate  and  supervisory  activities. 

In  calling  the  ■Meting.tha  Board 
determined,  on  motion  of  Director 
Jonathan  L  Fiechter  (Acting  Director. 
Office  of  Thrift  Supervision),  seconded 
by  Vice  Chairman  Andrew  C.  Hove,  Jr., 
conmrred  in  by  Director  Eugene  A. 
Ludwig  (Comptroller  of  the  Currency) 
and  Chairman  Ricki  R.  Tigert.  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4). 
(c)(6).  (c)(8).  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 


U.S.C  552b(c)(2).  (c)(4).  (cM6).  (c)(«l. 
and  (cMOKA)(iiii 

The  msoting  vras  held  in  the  Board 
Room  of  tlw  FDIC  BuiMing  located  at 
S50-17th  Street.  N.W.,  Washington,  OjC 

Dated:  November  1. 1994. 
Federal  Deposit  Insurance  Corporatioa. 
E.  Elizabeth  Hayes, 
Acting  Assistant  Executive  Secretary. 
|FR  Doc  •4-27497  Filed  ll-2-«4: 11:2S  aia] 
MUJNO  COM  •n4-at-4i 

TME  AND  DATE:  10:00  a.m..  November  9. 

1994. 

PL>CE:  Room  100  (Hearing  Room) — 800 

North  Capitol  St..  N.W..  Washio^Uai. 

D.C  20573-0001. 

STATtiS:  Open. 

MArrEMt8)T0  BE  C0N8I0ERED: 

1.  Docket  No.  94-14— (/pdoiet^Exictiiv 
Filing  and  Senrice  Fees  and  Docket  No.  94- 
\S—New  Ft/t;^  ftw— Consideratioa  of 
ConunenU. 

2.  Docket  No.  93-23— A  dvonce  Notice  of 
Proposed  Rulemaking  Concerning  Section 
6(g)  of  the  Shipping  Act  of  1964— 
Consideration  of  Comments. 

3.  Proposed  Rule  on  Infomiation  Form  and 
Reporting  Requirements  for  Carrier 
Agreements. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C  Polking,  Secretary.  (202)  523- 

5725. 

Joaeph  C  Polking, 

Secretary. 

(PR  Doc.  94-27514  Filed  11-2-94: 1.06  pm| 
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■OARO  OF  OOWEIWOIW  OF  THE  FEDERAL 
RESERVE  STSTEM 

TIME  AND  OATE:  10i)0  a.ra..  Wednesday, 
NotaMher<LlW4. 

PIJkCE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Streel 
entrance  between  20th  and  21st  Streets. 
N.W..  Wadungton.  D.C  20551. 

STATUS:  Cloaad. 

MATTERS  TO  BE  CONSIOEREO: 

1.  Peraouiel  actioBS  (appointments. 
pronmtJiMS.  ma^fpmemts.  rnessignments.  and 
salary  actieas)  Mvolving  individual  Federal 
Raaarve  SjratMB  anpiofeas. 

2.  Aaf  itHBS  earned  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  pjn.  two  business  days 
before  this  nweting,  for  a  recocdad 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  November  2, 1994. 
Jennifier  f .  Johnson. 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  94-27496  Filed  11-2-94: 11:24  ami 
atumo  coot  tti4-oi-» 


This  sectton  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agerx^y  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
eisewtwre  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34—34792;  File  No.  SR— 
OBOE— 94— 33] 

Seif-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
inc.  Relating  to  the  Reporting  by  the 
Exciiange  to  ttte  Central  Registration 
Depository  f'CRD")  of  Information 
Concerning  Pending  Formal  Exchange 
Disciplinary  Proceedings 

Correction 

In  notice  document  94-25279 
beginning  on  page  52014  in  the  issue  of 
Thursday,  October  13, 1994,  make  the 
following  correction: 

On  page  52015,  in  the  third  column, 
the  signature  and  title  lines  preceding 
the  file  line  were  omitted  and  should 
have  api>eared  as  follows: 
Margaret  H.  McFarland, 
Deputy  Secretary. 

■NJJNQCOOE  1S0M1« 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  10—20612;  File  No.  812—9038] 

The  Woodward  Funds  et  al.;  Notice  of 
Application 

Correction 

In  notice  document  94-25644 
beginning  on  page  52575  in  the  issue  of 
Tuesday,  October  18, 1994,  the  Release 
Number  should  read  as  set  forth  above. 
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DEPARTMEHT  OF  THE  INTERIOR 

BufVMi  Of  Indtan  Affairs 

Coushatta  Tribe  of  Louisiana  Liquor 
Control  Ofdinanc* 

AGENCY:  Bureau  of  Indian  AfTain. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  Notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM8.  and  in  accordance  with  the 
Act  of  August  15.  1953.  67  Stat.  586. 18 
U.S.C  S 1161. 1  certify  that  the 
Coushatta  Tribe  of  Louisiana  Liquor 
Control  Ordinance  was  duly  adopted  by 
the  Coushatta  Tribe  of  Louisiana  on 
August  30. 1994.  The  Ordinance 
provides  for  the  regulation,  distribution, 
possession,  sale,  and  consumption  of 
liquor  on  lands  held  in  trust  belonging 
to  the  Coushatta  Tribe  of  Louisiana. 
DATES:  This  ordinance  is  effective  as  of 
November  3. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief.  Branch  of  Judicial  Services, 
Division  of  Tribal  Government  Services. 
1849  C  Street  N.W.,  MS  2611-MIB, 
Washington,  D.C  20240-^001; 
telephone  (202)  208-4400. 

SUPPLEMENTARY  INFORMATION:  The 

Coushatta  Tribe  of  Louisiana  Liquor 
Control  Ordinance  is  to  read  as  follows: 

Coushatta  Tnbe  of  Louisiana  Liquor 
Control  Ordinance 

An  application  to  sell  alcoholic 
beverages  within  the  boundaries  of  all 
lands  used  for  the  purpose  of  gaming 
that  are  subject  to  the  provisions  of  the 
Indian  Gaming  Regulatory  Act  and  the 
Compact  between  the  Coushatta  Tribe  of 
I^uisiana  and  the  State  of  Louisiana, 
belonging  to  the  Coushatta  Tribe  of 
Louisiana,  shall  be  submitted  to  the 
Coushatta  Tribe  of  Louisiana  Gaming 
Commission,  in  triplicate:  and  an 
application  to  sell  alcoholic  beverages 
within  the  boundaries  of  all  lands  held 
in  trust  and  not  used  for  the  purpose  of 
gaming  belonging  to  the  Coushatta  Tribe 
of  Louisiana,  shall  be  submitted  to  the 
Coushatta  Tribe  of  Louisiana  Tribal 
Council,  in  triplicate;  and  both 
application  forms  shall  consist  of  the 
following: 


(a)  The  application  shall  set  forth  the 
name  of  the  applicant  organization. 

(b)  The  application  shall  attach  the 
ordinance(s)  and  resolution(s)  imder 
which  the  applicant  organization  is 
chartered  and  regulated. 

(c)  The  applicant  shall  describe 
specifically  the  land  or  building  where 
the  applicant  organization  will  sell 
intoxicating  beverages  or  beer. 

(d)  The  application  shall  conform  to 
the  requirements  of  the  laws  of  the  State 
of  Louisiana  as  they  relate  to  the 
obtaining  of  liquor  licenses  elsewhere  in 
the  State  of  Louisiana. 

1.  Licenses  for  the  sale  of  intoxicating 
beverages  and  beer  may  be  issued  by  the 
Tribal  Council  of  the  Coushatta  Tribe  of 
Louisiana  to  subordinate  organizations 
of  the  Tribe  if  the  Tribal  Council  finds, 
in  its  sound  discretion,  on  the  basis  of 
the  facts  disclosed  by  the  application 
and  by  such  additional  information  as 
the  Tribal  Council  may  deem  relevant, 
that  such  issuance  is  in  the  interest  of 
the  Tribe. 

2.  Licenses  for  the  sale  of  intoxicating 
beverages  and  beer  issued  by  the  Tribal 
Council  of  the  Coushatta  Tribe  of 
Louisiana  shall  contain  the  following 
reauirements: 

(a)  Each  license  shall  require  its 
holder  to  conform  its  operations  to  the 
laws  of  the  State  of  Louisiana  that  relate 
to  the  sale  or  possession  of  intoxicating 
beverages  or  beer. 

(b)  No  license  shall  be  effective  for  a 
term  more  than  one  year  from  the  date 
of  its  issuance,  and  each  renewal  thereof 
shall  be  subject  to  the  same  procedures 
that  apply  to  the  initial  issuance  of  a 
license. 

(c)  Each  license  shall  explicitly  state 
that  its  continued  validity  is  dependent 
upon  the  compliance  of  its  holder  with 
all  provisions  of  this  Ordinance  and  of 
the  laws  of  the  State  of  Louisiana  that 
relate  to  the  sale  or  possession  of 
intoxicating  beverages  or  beer. 

3.  The  Tribal  Council  of  the  Coushatta 
Tribe  of  Louisiana  shall  have  the 
authority  to  revoke  any  license  issued 
under  this  Ordinance,  under  the 
following  procedures: 

(a)  Upon  receiving  information 
suggesting  that  the  holder  of  a  license 
under  this  Ordinance  may  have  violated 
the  terms  of  the  license  or  applicable 
law.  the  Tribal  Council  shall  give  the 
license  holder  written  notice  that  the 


Tribal  Council  intends  to  suspend  or 
revoke  the  holder's  license.  Sudi  notice 
shall  be  sent  by  certified  mail,  return 
receipt  requested,  to  the  license  holder, 
and  ^all  specify  the  grounds  for  the 
proposed  suspension  or  revocation. 

(b)  Any  license  holder  who  receives 
notice  of  a  proposed  suspension  or 
revocation  may  request  a  hearing  by  the 
Tribal  Council,  by  sending  a  written 
request  therefore,  by  certified  mail, 
return  receipt  requested,  to  the 
Chairman  of  the  Coushatta  Tribe  of 
Louisiana  at  the  Tribal  Office,  within 
seven  (7)  days  of  the  license  holder's 
receipt  of  the  notice. 

(c)  Upon  receipt  of  a  request  for 
hearing  under  this  Ordinance,  the  Tribal 
Council  of  the  Coushatta  Tribe  of 
Louisiana  shall  set  a  date  for  a  hearing, 
which  shall  be  not  later  than  thirty  days 
from  the  date  of  the  receipt  of  the 
hearing  request. 

(d)  At  a  hearing  held  under  this 
Ordinance,  the  holder  of  a  license  under 
this  Ordinance  shall  be  permitted  to 
present  evidence  with  respect  to  its 
compliance  with  the  terms  of  its  license 
and  applicable  law.  In  reaching  its 
decision,  the  Tribal  Council  of  the 
Coushatta  Tribe  of  Louisiana  may 
consider  such  evidence,  together  with 
all  other  evidence  it  deems  relevant. 
Following  a  hearing,  if  in  the  judgment 
of  the  Tribal  Council  the  license  holder 
has  not  complied  with  the  terms  of  its 
license  and  applicable  law,  the  Tribal 
Council  shall  suspend  or  revoke  its 
license:  and  if  in  the  judgment  of  the 
Tribal  Council  the  terms  of  the  license 
and  applicable  law  have  been  complied 
with,  the  proceedings  shall  be 
dismissed.  In  either  case,  the  decision  of 
the  Tribal  Council  shall  be  final. 

4.  The  Tribal  Council  of  the  Coushatta 
Tribe  of  Louisiana  may  reject  any 
application  for  a  license,  or  for  a 
renewal  of  a  license,  under  this 
Ordinance,  if  the  applicant  previously 
has  committed  acts  which  have  resulted 
in  the  suspension  or  revocation  of  a 
license  under  this  Ordinance. 

Dated:  October  21. 1994 
Hilda  A.  Manuel. 

Acting  Assistant  Secretary— Indian  Ajjairs. 
|FR  Doc  94-27318:  Filed  11-3-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Distribution  of  Fiscal  Year  1995 
Contract  Support  Funds 

October  28. 1994. 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  provide  information  to  Indian  tribes 
and  tribal  organizations  contracting 
under  the  Indian  Self-Determination 
and  Education  Assistance  Act,  as 
amended,  about  the  distribution  and  use 
of  Contract  Support  Funds  (CSF)  Fiscal 
Year  (FY)  1995. 

DATES:  The  CSF  Needs  Reports  for 
ongoing/existing  contracts  are  due  on 
December  1. 1994,  and  July  10. 1995. 
The  CSF  Needs  Reports  for  new  and 
expanded  contracts  are  due  on 
December  1. 1994,  and  February  2, 
1995.  All  new  or  expanded  contracts 
starting  Iwtween  October  1, 1994,  and 
January  1, 1995  will  be  considered  to 
have  a  January  1,  1995  start  date. 
Current  proposals  for  FY  1995  indirect 
costs  rates  must  be  pending  before  the 
inspector  General  on  or  before  June  30, 
1995.  The  final  distribution  of  CSF  will 
be  on  or  ab*ut  July  31, 1995. 

ADDRESSES:  Bureau  of  Indian  Affairs, 
Division  of  Self-Determination  Services, 
1849  C  Street.  NW,  MS-4627-\fIB. 
Washington.  DC  20240. 

FOR  FURTHER  INFORMATION:  Please 

contact  Daisy  West  (202)  208-3708. 

SUPPLEMENTARY  INFORMATION:  The 

information  detailed  herein  has  been 
developed  to  comply  with  the  following 
language  in  the  Appropriations  Act  for 
the  Department  of  the  Interior  and 
related  agencies  for  FY  1995,  Public 
Law  103-332: 

'■*-  •   •  and  of  which  not  to  exceed 
S95.823.000  shall  be  for  payments  to  tribes 
and  tribal  organizations  for  contract  support 
costs  associated  with  ongoing  contracts  or 
grants  or  compacts  authorized  by  the  Indian 
Self-Determination  Act  of  1975.  as  amended: 
Provided,  That  tribes  and  tribal  contractors 
may  use  their  tribal  priority  allocations  for 
unmet  contract  support  costs  of  ongoing 

contracts,  grants  or  compact  agreements 

•  •  • 

Provided  further.  That  of  the  funds 

provided,  $7,500,000  shall  remain  available 
until  expended,  for  the  Indian  Self- 
Determination  Fund,  which  shall  be  available 
for  the  transitional  cost  of  initial  or  expanded 
tribal  contracts,  grants  or  cooperative 
agreements  with  the  Bureau  of  Indian  Affairs 
under  the  provisions  of  the  Indian  Self- 
Determination  Act." 

In  addition,  the  Conference  Report 
accompanying  the  FY  1995  Interior 
.Appropriations  Act  states; 


"Modified  laaguage  proposed  by  the 
Senate  to  place  a  cap  on  the  amount  of 
Aindiag  to  ba  Bade  available  for  fiscal  year 
1995  and  to  separate  the  amouat  of  oosOzact 
support  for  ongoing  self-detenainatioa 
agreements  entered  into  prior  to  fiscal  yaar 
1995  from  that  provided  for  new  awards  first 
entered  into  during  fiscal  year  1995.  The 

!>urpose  of  separating  the  amount  available 
or  ongoing  agreements  from  that  far  new  and 
expanded  agreements  is  to  stabilize  ihe  hmd 
for  ongoing  awards  and  still  provide  ">f*trtift 
support  funding  for  new  and  expaaded 
contracts.  The  Bureau  is  exf>ect^  to 
implement  procedures  for  admiaislen^g  tlw 
new  Indian  Self-Determination  Fund,  for 
which  $7,500,000  is  provided,  consisteat 
with  those  of  the  Indian  Health  Servica.  The 
Bureau  should  fund  new  contract  at  tfaa  MX) 
percent  level. 

"The  Bureau  is  expected  to  begiii 
developing  procedures  for  erentual  transilBr 
of  contract  support  into  each  tr%e's  tr&d 
priority  allocation.  Once  this  has  been 
accomplished,  the  tribes  will  be  able  to 
manage  their  total  program  costs  within  their 
overall  funding  allocation. 

"The  cap  is  not  intended  to  limit  the 
flexibility  of  tribes  to  reprograra  within  tribal 
priority  allocations  to  obtain  full  recovery  of 
indirect  costs  if  a  shortfall  in  contract 
support  were  to  occur.  Accordii^ly,  the 
managers  anticipate  that  tribes,  individually 
or  in  agreement  with  other  tribes  may 
reprogram  within  tril>al  priority  allocations 
without  regard  to  the  contract  support 
ceiliag.  Reprq^annning  on  a  Bureau-«ride 
basis  is  not  authorized  for  this  purpose." 

Summary  Statement 

A  toUl  of  $103,125,653  is  avaiJabis  for 
cxTDtiact  support  requirements 
{excltiding  construction  contracts) 
during  FY  1995.  Of  this  amooat 
SS5.S39,978  is  available  for  contraot 
support  requirements  associated  with 
the  FY  1995  costs  of  ongoing  nlf- 
d^ermination  and  self-go vemanoe 
awards  for  programs  imder  contract 
prior  to  FY  1995.  The  balance  of 
$7,485,675  is  provided  to  establish  an 
Indian  SaU-OMennination  (ISO)  Fund  to 
provide  contract  support  for  new  and 
expanded  contracts  first  entend  into  in 
FY  1995.  These  amoimts  include  the 
general  reduction  of  0.191  percent,  in 
accordance  with  the  Title  III  General 
Provisions  §  313,  Public  Law  103-332. 
Each  BIA  Area  Office  and  the  Office  of 
Self-Governance  (hereinafter  o£5ce)  has 
the  responsibility  for  tribes  located 
within  their  respective  area  to  work 
with  the  tribes  in  identifying  existing 
and  new  and  expanded  contracts  and 
reporting  this  information  to  the 
Division  of  Self-Determinatioo  Services 
as  specified  in  this  aimouncement.  CSF 
shall  be  added  to  awards  made  under 
§  102  and  Title  lU  of  the  Indian  Self- 
Determination  and  Education 
Assistance  Act,  as  amended.  Awards 
made  imder  the  authority  of  $  103  of 
this  Act  shall  not  receive  CSF  to  meet 


indirect  costs,  as  contract  support 
provisions  do  not  apply  to  §  103  grants. 

Basis  for  Payment  of  CSF 

The  Bureau  of  Indian  Afliairs  (BIA) 
will  utilize  tribal  indirect  cost  rates  to 
determine  the  amount  of  CSF  to  be  g^id 
to  eligible  contracting  tribes  and  tribal 
organizations.  In  determining  legitimate 
FY  1995  indirect  cost  requirements  each 
office  should  fund  only  those 
contracting  or  compacting  tribal 
organizations  that  have  approved  FY 
1994  or  1995  indirect  cost  rates  or 
current  indirect  cost  proposals  being 
considered  by  the  Bureau  or  to  be 
negotiated  by  the  Inspector  General. 
Cuxrent  proposals  means  proposals  for 
FY  1995  scheduled  for  active 
consideration  which  are  pending  before 
the  Inspector  General  on  or  before  June 
30. 1995. 

Ongoing/Existing  Contracts 

Each  office  will  be  suballotted  75 
percent  of  the  total  amoimt  reported  as 
contract  support  needs  for  FY  1994  as 
soon  as  funds  become  available.  Each 
office  is  to  award  75  percent  of  required 
contract  support  to  each  award  meeting 
the  criteria  established  below  as  of  the 
beginning  date  of  the  annual  funding 
period  for  such  awards.  Contractors 
with  approved  FY  1994  indirect  cost 
rates,  but  without  current  proposals 
pending  before  the  Inspector  General, 
are  eligible  for  50  percent  of  the 
required  contract  support  for  such 
awards.  Additional  CSF  shall  not  be 
provided  imtil  such  time  as  a  current 
proposal  is  received  by  the  Inspector 
General. 

Each  office  will  submit  the  first  CSF 
needs  report  to  the  Central  Office  for 
ongoing  §  102  and  Title  III  awards  by 
December  1, 1994.  CSF  will  be  provided 
for  75  percent  of  the  reported  amotmt  to 
each  office  from  the  available 
$95,639,978,  based  on  these  reports. 
Each  office  will  submit  the  second  CSF 
needs  report  to  the  Central  Office  for 
ongoing  §  102  and  Title  III  awards  as  of 
June  30. 1995.  The  second  report  is  due 
on  or  before  July  10, 1995.  A  final 
distrftjution  of  contract  support  will  be 
made  on  or  about  July  31,  1995,  on  the 
basis  of  these  reports.  If  the  reports 
indicate  that  $95,639,978  will  not  be 
sufficient  to  cover  the  entire  need,  this 
amoimt  will  be  distributed  so  that  all 
offices  receive  the  same  percentage  of 
their  reported  need  for  distribution  at 
this  same  percentage.  Also,  should  the 
amount  provided  for  these  existing 
contracts  prove  insufficient,  a  tribe  or 
group  of  tribes  may  wish  to  reprogram 
fands  to  make  up  deficiencies  made 
necessary  to  recover  full  indirect  costs. 
This  tribal  reprogramming  authority  is 


limited  to  funds  for  programs  only 
within  the  Tribal  Priority  Allocation 
(TPA)  portion  of  the  budget.  A  new 
program  code  (39010)  was  established 
under  TPA  in  the  Federal  Finance 
System  (FFS)  to  accommodate  the 
contract  support  tribal  reprogrammings. 

For  programs  other  than  TPA,  tribes 
are  not  constrained  from  recovering  full 
indirect  costs  bom  within  the  overall 
program  and  contract  support  funds 
awarded  for  each  program. 
Congressional  language  specifically 
precludes  the  Bureau  from  requesting  a 
reprogramming  of  funds  on  a 
Bureauwide  basis  to  meet  any  CSF 
shortfalls. 

An  ongoing/existing  contract  is 
defined  as  a  BIA  program  operated  by 
the  tribe  or  tribal  organization  on  an 
ongoing  basis  which  has  been  entered 
into  prior  to  the  current  fiscal  year.  An 
increase  or  decrease  in  the  level  of 
funding  from  year  to  year  for  such 
contracts  would  not  affect  the 
designation  of  such  contracts  as  being 
ongoing.  Rather,  an  assumption  of 
additional  BIA  program  responsibilities 
would  be  required  to  trigger  a  change  in 
designation  as  explained  below. 

New  and  Expanded  Contracts 

Each  office  will  submit  CSF  need 
reports  to  the  Central  Office  for  new  and 
expanded  §  102  and  Title  III  contracts. 
The  reports  are  due  in  the  Central  Office 
on  December  1, 1994,  and  February  2, 
1995.  Contract  support  fimds  will  be 
provided  at  the  100  percent  level  to  new 
and  expanded  contracts  on  a  first-come- 
first-served  basis  until  the  fund  is 
exhausted.  The  imfunded  requests  will 
be  given  first  priority  in  the  subsequent 
fiscal  year,  from  fimds  appropriated  for 
this  purpose. 

Priority  of  Funding  for  New  and 
Expanded  Contracts 

Contract  support  will  be  awarded 
from  the  ISD  fund  to  all  new  and 
expanded  contracts/compacts  on  a 
priority  basis,  based  on  the  start  date  of 
the  award,  the  application  date,  and 
then  the  approval  date,  on  a  first-come- 
first-served  basis.  An  Indian  Self- 
Determination  Fimd  "applicant  roster" 
shall  be  maintained,  which  shall  list,  in 
order  of  priority,  the  name  of  the  tribe 
or  tribal  organization,  the  name  of  the 
program,  the  start  date,  the  application 
date,  the  approval  date,  the  amoimt  of 
program  funds,  the  program  cost 
code(s),  the  amount  of  contract  support 
funds  required,  and  the  date  of  the 
approved  Indirect  Cost  Rate  Agreement, 
or  the  date  the  indirect  cost  proposal 
was  received  by  the  Inspector  General. 

Start  date  means  the  date  or 
commencement  of  operation  of  the  new 


or  expanded  portion  of  the  contract  or 
compact  by  the  tribe  or  tribal 
organization.  However,  the  Self- 
Determination  Act  provides  that 
contracts  will  be  on  a  calendar  year 
unless  otherwise  provided  by  the  tribe, 
any  start  date  on  or  prior  to  January  1 
of  each  year  shall  be  considered  a 
January  1  start  date. 

Application  date  shall  be  the  date  of 
the  request  by  the  tribe  which  includes: 
(1)  a  tribal  resolution  requesting  a 
contract  or  compact;  (2)  a  summary  of 
the  program  or  portion  thereof  to  be 
operated  by  the  Tribe  or  Tribal 
organization;  and  (3)  a  summary 
identifying  the  source  and  amount  of 
program  or  services  funds  to  be 
contracted  or  compacted  and  contract 
support  requirements.  In  the  event  that 
two  tribes  or  tribal  organizations  have 
the  same  start  date,  application  date, 
and  approval  date,  then  the  next  date  for 
determination  of  priority  shall  be  the 
date  the  fiilly  complete  application  was 
received  by  the  Bureau  of  Indian  Affairs. 
If  all  of  the  above  are  equal,  and  if  funds 
remaining  in  the  ISD  fund  are  not 
adequate  to  fill  the  entire  amount  of 
each  awards  contract  support 
requirement,  then  each  will  be  awarded 
a  proportionate  share  of  its  requirement 
and  shall  remain  on  the  Indian  Self- 
Determination  Fund  Roster  in 
appropriate  order  of  priority  for  future 
distributions. 

A  new  contract  is  defined  as  the 
initial  transfer  of  a  program,  during  the 
current  fiscal  year,  previously  operated 
by  the  BIA  to  the  tribe  or  tribal 
organization. 

An  expanded  contract  is  defined  as  a 
contract  which  has  become  enlarged 
during  the  ciurent  fiscal  year,  through 
the  assumption  of  additional  programs 
previously  operated  by  the  BIA. 

Criteria  for  Determining  CSF  Need  for 
Ongoing/Existing  Contracts 

CSF  for  ongoing  and  existing 
contracts  will  be  determined  using  the 
following  criteria: 

1 .  All  TPA  contracted  programs  in  FY 
1994  and  continued  in  FY  1995, 
including  contracted  programs  moved  to 
TPA  in  FY  1995,  such  as  New  Tribes, 
HIP,  and  Road  Maintenance. 

2.  Direct  program  funding  increases 
due  to  inflation  adjustments  and  general 
budget  increases. 

3.  TPA  programs  started  or  expanded 
in  FY  1995  that  are  a  result  of  a  change 
in  priorities  from  other  already 
contracted  programs. 

4.  CSF  differentials  associated  with 
tribally  operated  schools  that  receive 
indirect  costs  through  the  application  of 
the  administrative  cost  grant  formula. 
These  differentials  are  to  be  calculated 


in  accordance  with  the  criteria 
prescribed  in  the  Choctaw  decision 
dated  September  18. 1992,  issued  by  the 
Contracting  Officer.  Eastern  Area  Office. 
Tribes  that  received  difierential  funding 
under  this  category  in  FY  1994  are 
eligible  to  receive  funding  from  this 
account  in  FY  1995.  Tribes  that  did  not 
receive  differential  funding  under  this 
category  in  FY  1994  are  eligible  for 
funding  from  the  ISD  fund. 

5.  CSF  will  be  distributed  to  the 
Office  of  Self-Governance  for  a  portion 
of  the  funding  needs  for  new  Self- 
Govemance  compacts.  The  FY  1995 
level  of  funding  provided  to  the  Office 
of  Self-Governance  will  be  at  the  same 
level  the  tribes  were  funded  by  the  area 
office(s)  in  FY  1994.  The  level  of  FY 
1995  CSF  provided  to  the  Office  of  Self- 
Govemance  for  any  new  compacts  will 
be  reduced  to  the  extent  that  CSF 
requirements  are  being  met  by  the  Area 
Office(s)  for  continued/residual  638 
contracting  activity.  All  additional  CSF 
requirements  will  be  met  from  the  ISD 
fund  in  accordance  with  the  criteria 
established  below. 

6.  Funds  available  for  Indian  Child 
Welfare  Act  (ICWA)  programs  or 
reprogrammed  from  ICWA  to  other 
programs  will  be  considered  ongoing  for 
the  purpose  of  payment  of  contract 
support  costs. 

7.  The  FY  1995  Appropriation  Act 
does  not  authorize  the  use  of  CSF  to  pay 
prior  year  shortfalls. 

8.  Programs  funded  from  sources 
other  than  those  listed  above  that  were 
contracted  in  FY  1994  and  are  to  he 
contracted  in  FY  1995. 

Criteria  for  Determining  CSF  Need  for 
New  and  Expanded  Contracts 

CSF  for  new  and  expanded  contracts 
will  be  determined  using  the  following 
criteria: 

1.  All  coiitracts  initially  entered  into 
in  FY  1995  that  transfer  the  operation  of 
a  program  that  was  operated  by  the  BIA 
in  the  previous  fiscal  year  to  the  tribe, 
and  does  not  fall  imder  the  definitions 
described  in  numbers  3  and  6  above. 

2.  All  expansions  of  existing  contracts 
that  call  for  the  tribe  to  assume  more  or 
additional  programs  previously 
operated  by  the  BIA. 

3.  CSF  differentials  associated  with  a 
grant  school  operated  by  the  tribe  that 
did  not  receive  difi^erential  funding  tor 
the  school  in  FY  1994. 

4.  New  and  expanded  program 
assumptions  under  Self-Governance 
compacts. 

Hilda  A.  Manuel, 

Acting  Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  94-27388  Filed  11-3-94;  8:45  ami 

BHJJNQ  COK  4310-M-M 


UMI 


UMI 


Friday 
November  4,  1994 


OJ 


s 


Part  IV 

Environmental 
Protection  Agency 

40  CFR  Part  271 

Washington:  Final  Authorization  of  State 
Hazardous  Waste  Management  Program 
Revisions;  Final  Rule 


55322       Federal  Register  /  Vol.  59.  No.  213  /  Friday.  November  4.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  213  /  Friday.  November  4.  1994  /  Rules  and  Regulations       55323 


ENVIRONMEHTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

(FRL-6099^ 

Washington:  Final  Auttiorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

agency:  Environmental  Protection 

Agency. 

ACTION:  Immediate  Hnal  rule. 

SUMMARY:  The  State  of  Washington  has 
applied  for  fmal  authorization  of 
revisioits  to  its  hazardous  waste 
program  under  the  Resource 
Conservalion  and  Re<;overy  Act  (RCRA). 
The  Environmental  Protec;tion  Agency 
(EPA)  has  reviewed  the  State  of 
Washington's  application  and  has 
reached  a  decision  that  the  State  of 
Washington's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
neces.sary  to  qualify  for  final 
authorization.  Thus,  EPA  is  granting 
fmal  authorization  to  the  State  of 
Washington  to  operate  its  expanded 
program,  subject  to  the  authority 
retained  by  EPA  in  accordance  with  Ihti 
Hazardous  and  Solid  VVa.ste 
Amendments  of  1984. 

EFFECTIVE  DATE:  Final  authorization  for 
the  State  of  Washington  shall  be 
effo<  live  November  4.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patri<  in  Springer.  U.S.  EPA.  M/S:  HW- 
107.  1200  Sixth  Avenue.  Seattle. 
Washington  98101.  Phone  (20fi)  .'i.'iS- 
285H. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
section  300n(b)  of  the  Rnsoun:e 
Conservation  and  Recovery  Act,  as 
amended  (  "RCRA  ").  42  U.S.C.  6929(b). 
have  a  continuing  obligation  to  maintain 
a  hazardous  waste  program  that  is 
e(|uivalent  to.  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition. 
ds  an  interim  measure,  the  Hazartlous 
and  Solid  Waste  Amendments  of  1984 
to  RCRA  (Public  Uw  98-616.  November 
8.  1984.  hereinafter  "HSWA  ")  allows 
States  to  revise  their  programs  to 
become  substantially  equivalent  instead 
of  equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
Status  exercising  the  latter  option 
receive  "interim  authorization"  for  the 
HSWA  requirements  under  section 
3006(g)  of  RCRA,  42  U.S.C.  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirements. 


Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modiHed  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124. 
260-266,  268  and  270. 

B.  State  of  Washington 

The  State  of  Washington  initially 
received  final  authorization  on  January 
31, 1986.  The  State  of  Washington 
received  authorization  for  revisions  to 
its  program  on  November  23,  1987  (52 
FR  35556,  9/22/87)  and  on  October  16, 
1990  (55  FR  33695,  8/17/90).  On 
|aniiar\  12,  1994.  the  State  of 
Washington  submitted  a  program 
revision  application  for  additional 
program  approvals.  On  March  30.  1994, 
EPA  published  a  proposal  to  approve 
the  State  of  Washington's  application 
for  program  revision  in  accordance  with 
40  CFR  271.21(b)(4). 

EPA  has  reviewed  the  State  of 
Washington's  application,  and  has  made 
a  final  decision  that  Washington's 
hazardous  waste  program  revision 
satisfies  all  of  the  requirements 
ne<;essary  to  qualify  for  final 
authorization.  Consequently,  EPA  is 
granting  final  authorization  for  the 
additional  program  modifiiuitions  to 
Washington's  hazardous  waste  program. 
Attachments  1,  2,  5,  R.  8-17  and 
Appendices  1-4  of  the  State's 
application  are  provided  for  information 
only. 

C  Washington's  ('orrective  Action 
Program 

The  State  of  Washington's  authorized 
RCRA  program  is  .set  forth  in  Chapter 
173-303  of  the  Washington 
Administrative  Code  (WAC),  entitled 
"Dangerous  Waste  Regulations".  The 
Dangerous  Waste  Regulations  include 
both  authorized  and  non-aufhorized 
requirements.  Washington  has  amended 
the  Dangerous  Waste  Regulations  to 
in<:lude  corrective  action  requirements; 
however.  Washington  may  also  rely  on 
its  existing  state  "superfund-like" 
cleanup  authority.  Model  Toxics 
Control  Act  (MTCA).  and  its 
implementing  regulations  in  Chapter 
173-340  entitled  "Model  Toxics  Control 
Act  Cleanup  Regulation",  to  implement 
corrective  action  requirements  and  to 
compel  cornx,iive  actions. 

The  statutory  authority  for  the 
Dangerous  Waste  Regulations  is  found 
in  the  Revised  Code  of  Washington 
(RCW),  Chapters  70.105  and  70.105D. 
RCW  70.105D.030(l)(d)  is  the  statutory 
provision  which  allows  the  State  of 
Washington  Department  of  Ecology 
(Ecology)  to  carry  out  all  state  programs 


authorized  under  the  federal  RCRA 
statute.  RCW  70.105.130  designates 
Ecology  as  the  agency  tasked  with 
implementing  the  authorized  RCRA 
program  and  provides  Ecology  with  the 
authority  to  establish  a  permit  system 
for  owners  or  operators  of  facilities 
which  treat,  store,  or  dispose  of 
dangerous  waste.  RCW  70.105.020 
authorizes  Ecology  to  revise  and  modify 
the  Dangerous  Wa.ste  Regulations. 
Statutory  authority  for  MTCA  is  also 
found  in  RCW  Chapter  70.105D.  RCW 
70.10.5D.030(2)  authorizes  Ecology  to 
adopt  rules  to  set  cleanup  standards  for 
remedial  actions  taken  under  MTCA 
autHority.  RCW  70.105D.050(1) 
explicitly  grants  Ecology  the  authority 
to  issue  orders  under  MTCA  to  direct 
potentially  liable  parties  to  conduct 
remedial  action. 

Washington  may  compel  corrective 
action  by  issuing  orders  pursuant  to 
MTCA  to  owners  and  operators  of 
facilities  seeking  or  required  to  have  a 
permit  to  manage  dangerous  waste. 
Su<;h  orders  are  referred  to  a.s    .state 
corre<:tive  action  orders".  State 
corrective  action  orders  will  be 
somewhat  hybrid,  presenting  RCK.-\ 
corre<:tive  action  requirements  in  the 
context  of  a  state  "superfund-like" 
cleanup.  EPA  emphasizes  that 
corre<;tive  action  requirements  are  not 
being  deferred  to  a  stole  superfund-like 
authority;  rather,  the  state  authorityvvill 
l)e  used  to  compHjl  RCRA  corrective 
action  requirements.  In  order  to  fulfill 
the  RCRA  So<;tion  .3004  (u)  an(l(v) 
requirement  that  all  RCRA  permits  must 
include  corniclive  action  permit 
conditions,  state  corret.tive  action  orders 
will  be  incorporated  into  RCRA  permits 
issued  pursuant  to  the  authorized  State 
program  pernn'tting  regulations. 

Washington's  corrective  action 
program  would  allow  corrective  action 
to  l)e  specified  through  the  terms  of  a 
State-i.ssuud  order  which  is  incorporated 
by  reference  into  operating  or  post- 
closure  pennits  Lssued  to  facilities.  The 
State  could:  1)  issue  the  order  in 
advance  of  the  permit;  2)  modify  the 
permit  to  incorporate  the  order;  or  3) 
simultaneously  issue  the  order  and  the 
permit  with  the  order  incorporated  into 
the  permit.  Under  the  Washington 
program,  a  State  order  would  be 
considered  to  be  part  of  the  authorized 
RCRA  program  only  when  the  order  is 
incorporated  into  an  existing  RCRA 
permit,  or  when  the  order  is  issued 
simultaneously  with  and  incorporated 
by  reference  into  a  new  RCRA  permit. 


D.  Comparison  of  Washington's 
Corrective  Action  Program  to  tlie 
Federal  Prograai 

Ordinarily.  States  await  promulgation 
of  Federal  regulations  prior  to 
submitting  their  applications.  However, 
there  is  no  impediment  under  the  RCRA 
statutory  provisions  which  would  bar  a 
State  from  seeking  authorization  of  a 
program  in  advance  of  Federally 
promulgated  regulations  provided  the 
State  bases  its  program  on  existing 
Federal  statutory  language.  An  existing 
Federal  counteq>art  is  the  critical  nexus 
in  the  authorization  program. 

Washington's  corrective  action 
program  goes  slightly  beyond  the  EPA- 
promulgated  regulations  (see  40  CFR 
264.100  and  264.101)  which  implement 
the  statutory  provisions  of  sections 
3004(u)  and  (v)  of  RCRA,  42  U.S.C 
6924(u)  and  (v),  in  which  facilities 
seeking  a  permit  are  required  to 
undertake  corrective  action  for  all 
releases  of  hazaidous  waste  or 
constituents  &om  any  solid  waste 
management  unit  (SWMU)  and  to 
undertake  such  corrective  actions 
beyond  the  property  boundary  where 
necessary.  Washington's  program  will 
instead  utilize  its  existing  Superfund- 
like  cleanup  order  authority  (the  Model 
Toxics  Control  Ad)  through  the  State's 
authorized  RCRA  program  by  linking 
the  cleanup  order  authority  with  the 
State's  authorized  RCRA  program 
permitting  requirements  to  fulfill  the 
mandates  of  sections  3004(u)  and  (v)  of 
RCRA,  42  U.S.C.  6924(u)  and  (v). 

The  statutory  language  of  Section 
3004(u)  of  RCRA  applies  to  corrective 
action  at  solid  waste  management  units. 
Although  no  statutory  or  regulatory 
definition  of  "solid  vraste  management 
unit"  has  been  promulgated,  EPA's 


proposed  Subpart  S  corrective  action 
rule,  published  in  the  Federal  Register 
on  July  27. 1990  (S5  FR  30798).  contains 
H'A's  most  current  interpretation  of  key 
terrhs  in  section  3004(u)  of  RCRA.  This 
is  and  will  be  the  controlling 
interpretation  against  which 
Washington's  regulatory  definition  of 
solid  waste  management  unit  shall  be 
measured  until  EPA  codifies  a  statutory 
or  regulatory  definition. 

The  statutory  language  of  section 
3004(u)  of  RCRA  also  applies  to 
"facilities  seeking  a  permit."  Such 
facilities  include  those  hazardous  waste 
management  facilities  which  are 
required  to  obtain  pennits  to  ojjerate 
and  to  those  subject  to  post-closure 

{)ermits.  EPA  has  interpreted  this 
anguage  to  mean  that  corrective  action 
must  be  specified  in  operating  or  post- 
closure  permits  issued  to  such  facilities. 

State  corrective  action  orders  will  be 
issued  to  facilities  subject  to  the 
Washington  State  Dangerous  Waste 
Regulations,  codified  in  the  Washington 
Ailininistrative  Code  (WAC)  in  Chapter 
173-303.  but  these  orders  will  rely  in 
part  on  the  State  of  Washington's  Model 
Toxics  Control  Act  (MTCA)  statutory 
and  regulatxuy  provisions  and  will 
require  current  owners  and  operators  of 
SWMUs  to  condiict  corrective  action  at 
those  units  in  accordance  with  the 
Dangerous  Waste  Regulations. 

EPA  is  not  delegating  RCRA  section 
3008(h)  authority  (42  U.S.C.  6928(h)]  as 
part  of  this  authorization.  No  Federal 
enforcement  authorities  are  delegated 
when  EPA  authorizes  state  programs 
under  section  3006  of  RCRA. 

Any  orders  issued  to  a  facility  under 
MTCA  will  not  be  considered  to  be  part 
of  the  EPA-authorized  corrective  action 
program  unless  and  until  they  are 


incorporated  *mto  a  RCRA  permit.  Terms 
of  the  orders  which  go  beyond  the  scope 
of  the  authorized  Dangerous  Waste 
regulations  will  be  considered  broader 
in  scope,  and  thus  not  Federally 
enforceable.  Federal  enfcHceability  does 
not  affect  the  ability  of  the  State  to 
impose  requirements  pursuant  to  their 
legitimate  State  statutory  authorities  or 
to  enforce  those  requirements  in 
lawfully-issued  orders  or  permits. 

Some  portions  of  Washington's 
revised  program  are  broader  in  scope 
than  the  Federal  program,  and  thus  are 
not  Federally  enforceable.  Due  to 
Washington's  statutory  mandate  to 
address  all  releases  of  hazardous 
substances.  Washington  has  developed 
correcti\'e  action  requirements  which 
are,  in  part,  broader  in  scope  than  the 
Federal  corrective  adion  requirements 
in  RCRA  Section  3004(u).  in  that 
dangerous  wa.«!te  management  focilities 
in  Washington  will  be  required  to 
conduct  corrective  action  as  necessary 
to  protect  human  health  and  the 
environment  for  all  releases  of 
dangerous  waste  and  dangerous 
constituents  at  or  from  the  facility, 
regardless  of  the  source  of  the  release. 

Some  portions  of  Washington's 
revised  program  are  more  stringent  than 
the  Federal  program.  The  requirement  to 
implement  corrective  action  for  releases 
which  have  migrated  beycmd  the  facility 
boundary  is  more  stringent  than  the 
Federal  requirement,  in  that  it  is  not 
limited  by  the  "best  efforts"  language  in 
the  Federal  requirement. 

To  clarify.  Washington  will  be 
authorized  for  the  foliowing  provisi<ms 
as  part  of  this  authorization  (see  State 
Authorization  Checklists  17L,  38,  44A, 
44B,  121): 


Federal  requiremenl 


RCRA  Correcflv*  Action  Program 

Corrective  Action  (50  FR  28702.  7/15/85): 

Applicability:  SWMU,  40  CFR  § 264.90(a) _ 

SWMU.  40  CFR  §264.101(a) _.„ 

Specified  «  pewiiit,  40  CFfl  §264.1 01  (!>) 

Pemiits  by  rule:  UlC  permits  Issued  after  11//8/84,  40  CFR  §270.60(b)(3) _. 

NPOES  pemiits  issued  after  11/8/84,  40  CFR  §  270.60(c)(3)  _ _.. 

Pern*  Applicrton  (52  FR  23447  (6/22/87)];  152  FR  33936  (9/9«7S:  (52  FR  45788  (12/1/87^: 

Contents  Ol  Part  B  40  CFR  §270.14<c)  „ „ „ _  . 

40  CFR  §270.1 4(cK7) 

40  CFR  S270.14(cH8)(v) . 

40  CFW  §270.14<d)  _ [ 

Coaective  action  beyond  the  (acaifytxiundary  152  FR  45738  (}2/1/87}}: 

40  CFR  5264.100(e) j. 

40  CFR  §264.101  (c) 

Correcfive  Action  NIanagement  Units  (CAMU)  |58  PR  86S8  {2n6f93)^ 

Deinitions: 

FadMy  to  inctude  sN  contiguous  property.  40  CFR  §260.10  . 

CAlylU,  40  CFR  §§280.10,  264.101, 2702 

LandfiH  and  miscellaneous  unit  to  include  CAMU.  40  CFR  §260.10 


...f... 


Remediation  wastes  to  inckxle  ail  soM  and  iaazardous  waste  and  aN  media  and  <Ubhs.  40  CFR 

§260.10 
land  disposal  taciMy.  40  CFR  §2682({^  _ 


State  authority 


WAC  1 73-303-645(1  )(a)(il). 
WAC  173-303-646. 
WAC  173-303-646(2)(c). 
WAC  173-303^802(3). 
WAC  173-3G3-6O2(4)(c)(vii0. 

WAC  173-303-806(4)(a)(xx). 
WAC  173-303-806(4)(aXxXHG). 
WAC  173-303-806(4)(a)(xx)(H)Oii). 
WAC  173-303-806(4HaHxKlit). 

WAC  173-303-645(11  Me). 
WAC  173-303«46(2)(t4. 


WAC  173-303-040. 
WAC  173-303-040. 
WAC  173^)03-040. 
WAC  ^73-30^4M. 

WAC  173-303O4a 


UMI 


! 
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Federal  requirefneni 


imarim  Status  stVKtards  apply  in  tau  o(  40  CFR  264  standards.  40  CFR  §264.3  „ „ 

Corrective  action  lor  SWMU  w«  be  specified  in  permit,  including  schedules  of  compliarK:e.  40  CFR 
§264.101. 
Designation  Requiremenls  (or  CAMU: 

Designated  for  implenientirx)  remedies,  40  CFR  §264.552 
Designation  of  regulated  unrt  as  CAMU,  40  CFR  §264.552 

Desigrution  will  facilitate  implementation,  40  CFR  §264.552  

O/O  provides  sufficient  mformatwn.  40  CFR  §264.552 

Rationale  documented  and  made  available  to  put)lic,  40  CFR  §264.552 _ _ „... 

Penmt  modification  requirements  must  be  tdtovired  to  incorporate  CAMU  into  permit,  40  CFR  §264.552 

Requirements  for  Temporary  Units  (TU)  (58  FR  8658  (2/16/93)]: 

Standards  may  be  replaced  by  alternative  requirements,  40  CFR  §264.553 

Factors  for  estabiisfnng  standards,  40  CFR  §  264.553(c)  .. 

Length  of  time  TU  may  operate,  40  CFR  §  264.553(e) 

Incorporation  of  TU  in  permit,  40  CFR  §264.553  


Rationale  documented  and  made  available  to  the  public.  40  CFR  §264.553. 


State  authority 


WAC  173-303-400<2)(a). 
WAC  173-303-646(2)(a)  &  (c). 


WAC  17»-30^«46(2)  &  (4)(a). 
WAC  173-303-646(6). 
WAC1 73-303-646(5)(a). 
WAC  173-303-646(5)(e). 
WAC  173-303^6(5)(f). 
WAC     173-303-646(5)(g);     WAC 
173-303-830, 

WAC  173-303-646(7)(a)  &  (b). 
WAC  173-303^6(7)(c). 
WAC  173-303-646(7)(d)  &  (e). 
WAC      173-303-646(7)(f);      WAC 

173-303-830 
WAC  173-303^6(7)(g). 


In  order  to  approve  the  State  of  Washington  to  use  orders  issued  under  MTCA  to  compel  RCRA  corrective  action, 
it  was  necessary  to  identify  the  essential  elements  of  a  RCRA  corrective  action  program  and  to  determine  that  the 
State  had  the  necessary  authorities  to  meet  these  substantive  RC!RA  requirements.  The  following  table  identifies  those 
substantive  RCRA  corrective  action  requirements  and  demonstrates  that  the  corresponding  State  authorities  exist  which 
allow  the  State  to  meet  these  requirements.  Whereas  certain  of  the  state  authorities  listed  are  already  authorized  or 
are  being  authorized  in  today's  action,  this  table  only  serves  to  demonstrate  that  orders  issued  under  MTCA  can  compel 
corrective  action  which  would  meet  all  substantive  RCRA  corrective  action  requirements  and  is  provided  here  for  informa- 
tion only.  As  stated  above,  orders  issued  by  the  state  are  not  part  of  the  RCRA  authorized  program  until  such  order 
is  incorporated  into  a  RCRA  permit. 


Federal  requirement 


RCRA  Corrective  Action  Using  Existing  Slate  Clearnjp  Authority: 
Corrective  action  at  SWMUs  (or  all  releases,  40  CFR  §264.101 


Enforcement  autfioritles,  40  CFR  §271.16 


Permitting  requirements:  40  CFR  §§270.30,  270.32,  271.14  and 
271.16. 

Permitting  requirements,  schedules  of  compliance  and  assurances 

of  (inandal  responsibility,  40  CFR  §§270.33  and  271.14. 
Corrective  action  t>eyond  the  (aality  boundary,  40  CFR  §264.101  .. 

Delinition  o(  facility,  40  CFR  §§260.10  and  264.101  

Implement  arxl  complete  corrective  action,  40  CFR  §264.101 


Financial  respor^itxlity  for  completing  corrective  action,  40  CFR 

§§264.101  and  271.14. 
Public  participation,  40  CFR  §§270.42  and  271.16(d)  


State  authority 


RCW     70.105.130(1),     (2)(a-b),     (2)(c)(ii-iii)     and     (2)(e);     RCW 

7O.l05D.O3O(1)(ai),d,0;   WAC   173-3O3-400(3)(a)(i).  -646(2)(a-b), 

-802(3-4). 
RCW  70.105.080.085.  .095(1-2).  .097,  .120;  RCW  70.105D.030(2)(c), 

.050(1  ).(4).(5){a). 
RCW  70.105.130(2){a).  (b),  and  (c)(ii-4ii);  RCW  70.105D.030(1)(a); 

WAC        173-303-646(2)(a-c).        -646(3)(a-c).        -400(3)(a)(i). 

-806(4)(a)(xxi)(A)  4  (B). 
RCW  70.l05.130(2)(a):  RCW  70.105D.030(1)(a-b).  (2)(c);  WAC  173- 

303-646(2)(c)  &  (3)(c),  -802(3)  &  (4). 
RCW  70.105  130(2)(c)(iii);  RCW  70.105D.030(1)(a)  &  (b);  WAC  173- 

303-646(2)(b)  4  (3)(a). 
RCW  70.105.101(11):  RCW  70.105D.020(3);  WAC  173-303-040. 
RCW  70.105.130(2)(b),  (c)(ii-iii)  4  (e);  RCW  70.1 050.030(1  )(a),  (b).  4 

(f);  WAC  173-303-646(2)(a)  4  (b). 
RCW  70.105.130(1)  4  (2)(c)(nl);  RCW  70.105D.030(1)(d);  WAC  173- 

303— 646(2)(a-c). 
RCW  70.105.130(2)(a);  RCW  70.105D.030(2)(a):  WAC  173-303-830. 


E.  Indian  Lands 

Washington  is  not  seeking 
authorization  to  operate  on  Indian 
lands. 

F.  Public  Hearing  and  Conunents 

Although  EPA  received  three  requests 
for  a  public  hearing,  EPA  did  not  find 
that  the  bases  for  the  requests  warranted 
a  public  hearing,  since  the  issues  raised 
were  outside  the  scope  of  this 
authorization  action. 

EPA  received  a  number  of  comments 
during  tbe  public  comment  period.  A 
detailed  Response  to  Comments  has 
been  prepared  and  is  available  upon 
request.  The  following  is  a  summary  of 


the  comments  received  and  EPA's 
responses  to  those  comments. 

One  commenter  was  concerned  about 
the  interaction  between  regulation  of 
radioactive  materials  under  the  Atomic 
Energy  Act  (AEA)  and  of  hazardous 
wastes  under  RCRA,  specifically  that 
EPA's  authorization  of  the  State  of 
Washington  for  RCRA  corrective  action 
under  the  State's  Hazardous  Waste 
Management  Act  (HWMA)  would  allow 
the  Washington  Department  of  Ecology 
to  "preempt"  the  State  Department  of 
Health's  regulatory  authority  (delegated 
by  the  Nuclear  Regulatory  Commission) 
over  the  operation  of  their  facility-  The 
commenter  was  also  concerned  about 
certain  conflicting  state  regulatory  and 


statutory  provisions  regarding  the 
regulatory  authority  of  the  Department 
of  Health. 

In  response,  the  State  of  Washington 
has  not  asked  that  the  statutory 
provision  cited  by  the  commenter  |RCW 
70.105.240(2)1  be  authorized  as  part  of 
the  federally  authorized  RCRA  program. 
As  such.  RCW  70.105.240(2)  will  not  be 
part  of  the  federally-authorized  state 
RCRA  corrective  action  program  which 
will  operate  in  lieu  of  the  federal  RCRA 
corrective  action  program.  This  will 
remain  a  "state-only"  provision  and 
EPA  will  not  enforce  it. 

The  State  of  Washington  is  today 
being  authorized  to  implement  its 
corrective  action  program  in  lieu  of  the 
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federal  RCRA  corrective  action  program. 
The  RCRA  corrective  action  program 
seeks  to  address  releases  of  hazardous 
waste  and  constituents  from  solid  waste 
management  units  at  a  facility. 
"Regulated  units"  are  units  such  as 
landfills,  waste  piles,  surface 
impoundments,  and  land  treatment 
units  used  to  treat,  store,  or  dispose  of 
RCRA-regulated  hazardous  wastes  and 
are  subject  to  full  regulation  under 
subtitle  C  of  RCRA.  See  40  CFR  264.90. 
"Solid  waste  management  units."  or 
"SWMUs,"  are  any  discemable  units  at 
which  "solid  wastes"  may  have  been 
placed  at  any  time.  See  55  PR  30798. 
30874,  July  27. 1990  (proposed  RCRA 
Subpart  S  Rule).  If  EPA  determines  that 
the  presence  of  solid  or  hazardous  waste 
at  either  a  regulated  unit  or  a  solid 
waste  management  unit  has  led  to  a 
release  or  a  threatened  release  of  a 
hazardous  waste  or  constituent  from 
such  units.  EPA  can  require  the  owner 
or  operator  of  a  unit  to  address  such 
releases  by  taking  necessary  "corrective 
action"  at  the  unit. 

EPA's  ability  to  require  corrective 
action  at  such  units  does  not  mean  that 
SWMUs  are  "regulated"  under  the 
RCRA  "base  program"  and  therefore 
subjected  to  RCRA  permitting 
requirements.  The  RCRA  "base 
program"  consists,  in  part,  of  those 
provisions  of  RCRA  that  govern  the 
generation,  transport,  treatment,  storage 
and  disposal  of  hazardous  wastes.  The 
RCRA  "base  program"  is  considered  to 
be  those  provisions  of  the  RCRA 
program  before  the  passage  of  the 
Hazardous  and  Solid  Waste 
Amendments  ("HSWA")  of  1984  to 
RCRA.  HSWA  introduced  the  corrective 
action  requirements  into  the  RCRA 
statute.  In  contrast  and  in  general,  only 
"regulated  units"  and  generator 
accumulation  areas  are  subject  to  the 
operational  requirements  of  the  RCRA 
"base  program."  These  operational 
requirements  are  separate  and  apart 
from  any  corrective  action  requirements 
that  might  be  imposed  by  the  State  of 
Washington  under  the  authorized  state 
corrective  action  program. 

Therefore,  the  commenter 's  concern 
that  EPA's  authorization  of  the  State  of 
Washington  for  RCRA  corrective  action 
will  allow  the  Department  of  Ecology  to 
"preempt"  the  Department  of  Health's 
regulatory  authority  over  the  operation 
of  the  commenter "s  facility  is 
unfounded.  If  the  State  of  Washington 
wanted  to  regulate  the  daily  operations 
of  the  facility's  radioactive  waste 
management  activities  under  RCRA,  it 
would  have  to  do  so  under  the  state's 
dangerous  waste  "base"  RCRA  program. 

C&e  commenter  stated  that  "Given 
that  EPA  has  stated  that  it  will  interpret 


Washington's  regulatory  definition  of 
SWMU  against  its  discussion  in  the 
proposed  corrective  action  rule,  (the 
commenter]  requests  that  the  State  of 
Washington  through  its  authorized 
program  will  not  be  allowed  to  assert 
jurisdiction  over  mixed  waste  activities 
prior  to  July  3, 1986,  as  well."  The 
commenter  cites  the  State  of 
Washington's  recent  definition  of  "solid 
waste  management  unit"  which  was 
added  to  the  State's  Dangerous  Waste 
regulations,  which  "means  any 
discemable  location  at  a  facility,  as 
defined  for  the  purposes  of  corrective 
action,  where  solid  wastes  have  been 
placed  at  any  time.  .  ."(emphasis 
added).  The  commenter  farther  states 
that  "the  preamble  to  EPA's  corrective 
action  rule  did  not  attempt  to 
retroactively  apply  EPA's  jurisdiction 
over  mixed  waste  prior  to  July  3, 1986." 

In  response,  EPA  has  consistently 
interpreted  the  radioactive  mixed  waste 
to  be  a  solid  waste  under  ROIA  for  the 
purposes  of  RCRA  corrective  action  {see 
55  PR  30798  at  30860,  July  27.  1990  and 
51  FR  24504  Footnote  #1,  July  3. 1986). 
Therefore,  it  is  clear  that  EPA  considers 
radioactive  mixed  waste  to  be  a  solid 
waste  under  RCRA  for  purposes  of 
RCRA  corrective  action.  Corrective 
actions  under  RCRA  which  address 
releases  from  solid  waste  management 
units  are  not  limited  to  releases  of 
hazardous  waste  or  constituents  after 
any  certain  date.  EPA's  proposed 
definition  of  a  "solid  waste  management 
unit"  in  EPA's  proposed  Subpart  S  rule 
{see  55  FR  at  30808-30809)  and  the  State 
of  Washington's  promulgated  definition 
of  a  "solid  waste  management  unit"  in 
its  Dangerous  Waste  Regulations  {see 
WAC  173-303-646(2)(a))  both  define  a 
SWMU  to  include  in  part  (state 
regulatory  language  differences  are  in 
brackets): 

Any  discemable  unit  llocation  at  a  facilit>') 
...  at  which  solid  wastes  have  been  placed 
at  any  time,  irrespective  of  whether  the  unit 
was  intended  for  the  management  of  solid  or 
hazardous  Idangerous]  waste. 

Thus,  EPA's  determination  that  the 
hazardous  component  of  radioactive 
mixed  waste  was  regulated  and  subject 
to  permitting  requirements  of  Subtitle  C 
of  RCRA  in  1986  does  not  affect  EPA's 
ability  (or  a  state's  ability,  when  that 
state  has  been  authorized  for  corrective 
action  under  RCRA)  to  require 
corrective  action  for  the  hazardous 
component  of  radioactive  solid  waste  at 
SWMUs  where  such  waste  was  disposed 
of  before  1986. 

EPA,  in  its  authorization  of  the  State 
of  Washington  for  RCRA  corrective 
action,  is  not  authorizing  the  State  to 
"  'regulate'  mixed  waste  disposed  of 


prior  to  1986"  as  suggested  by  the 
commenter.  Rather,  the  authorization 
will  allow  the  State  to  assert  correctiw 
action  (cleanup  of  past  releases) 
jurisdiction,  which  is  not  RCRA 
operational  (day-to-day  waste  handling 
and  management)  jurisdiction,  over 
solid  waste  (which  includes  the 
hazardous  component  of  radioactive 
mixed  waste)  at  solid  waste 
management  units  at  facilities  seeking 
permits  under  RCRA.  The  State  of 
Washington  received  final  authorization 
for  RCRA  operatiorial  jurisdiction  o\'er 
radioactive  mixed  wast   on  November 
23, 1987. 

A  commenter  pointed  out  that  EPA 
was  not  authorizing  the  State  of 
Washington  at  this  time  for  the 
"omnibus"  authority  of  section 
3005(c)(3)  of  RCRA.  yet  the  State 
corrective  action  program  and 
regulations  indicate  that  the  State  will 
assert  authority  over  releases  of 
hazardous  waste  and  constituents  from 
"non-SWMU"  units  and  areas.  The 
commenter  then  asks  whether  EPA  will 
assert  its  omnibus  authority  along  with 
the  State  authority  over  corrective 
action  for  non-SWMU  releases,  and  if 
so.  how  will  EPA  conduct  such  action. 
In  response,  EPA  cannot  disregard  its 
statutory  obligations  under  RCRA  to 
require  corrective  actions  where  EPA 
deems  such  actions  to  be  necessary  to 
protect  human  health  and  the 
environment.  However,  EPA  also  does 
not  intend  to  require  duplicative  efforts 
under  two  separate  statutory  or 
regulatory  schemes  at  any  given  facility. 
EPA  is  not  authorizing  the  state  of 
Washington  for  RCRA  "omnibus" 
authority  as  part  of  today's 
authorization.  As  such.  State  regulations 
which  allow  the  State  to  require 
corrective  action  for  releases  ftt)m  non- 
SWMUs  are  "broader  in  scope"  than  the 
corrective  action  program  for  which  the 
State  is  currently  seeking  authorization 
and.  as  such,  are  not  federally 
enforceable. 

In  addition,  EPA's  statutory 
obligations  under  sections  3008(h), 
3013,  and  7003  of  RCRA.  42  U.S.C. 
6928(h).  6934,  and  6973.  to  ensure 
protection  of  human  health  and  the 
environment,  empower  EPA  to  ensure 
that  all  releases  of  hazardous  waste  are 
addressed.  These  statutory  authorities 
are  independent  from  EPA's  oversight  of 
the  authorized  state  corrective  action 
program.  Should  EPA  decide  that 
assertion  of  EPA  statutory  authority  is 
necessary,  such  action  will  be 
coordinated  with  any  ongoing  State 
action  to  ensure  that  duplicative  actions 
are  not  taken  unless  neces.sary  to  protect 
human  health  or  the  environment. 
However,  EPA  does  not  anticipate  that 
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it  will  have  to  exerdsa  siich  ■uthority 
veiy  often,  given  the  protectiveneM 
embodied  in  the  State's  MTCA  statute 
and  the  manner  in  which  the  State  has 
implemented  the  MTCA  proeram. 

A  commenter  questioned  mat  once  a 
State-issued  order  is  incorporated  by 
reference  into  the  facility's  RCRA 
permit,  can  that  order  be  amended 
without  a  corresponding  modification  of 
the  RCRA  permit. 

In  response,  at  the  time  the  State 
order  is  incorporated  by  reference  into 
a  RCRA  permit,  the  order  becomes 
subject  to  all  permitting  requirements. 
including  public  participation 
requirements  reouired  for  permit 
modiHcations.  This  includes  any  State- 
issued  orders  designating  a  corrective 
action  management  unit  (CAMU)  or 
temporary  unit  (TU).  Therefore,  if  at 
some  time  after  incorporation  by 
reference  into  a  RCRA  permit,  it  is 
determined  that  the  incorporated  order 
must  be  changed,  such  a  change  will 
require  a  permit  modification  as  well. 
The  class  of  permit  modification 
required,  along  with  the  extent  of  public 
participation  required  by  such  a 
modification,  will  be  determined  using 
the  State  regulations. 

A  commenter  requested  clarification 
of  the  public  participation  process  to  be 
used  by  the  State  uiider  the  authorized 
corrective  action  program.  Specifically, 
the  commenter  pointed  out  that  MTCA 
orders  have  their  own  public 
participation  process.  'The  commenter 
*queried  whether  there  would  be  a 
second  public  participation  process  at 
the  time  such  order  would  be 
incorporated  into  a  RCRA  permit.  The 
commenter  also  queried  to  what  extent 
the  public  would  be  able  to  comment  on 
the  previously  issued  order  at  the  time 
of  permit  issuance  or  modification;  and 
to  what  extent  the  existing  State 
regulations  governing  public 
participation  would  operate  in  lieu  of 
the  federal  regulations  codified  at  40 
CFR  124.11  through  124.17. 

In  response,  the  commenter  is  referred 
to  the  Program  Description  contained  in 
this  application  for  authorization, 
wherein  Washington's  Department  of 
Ecology  explains  how  public 
participation  goals  and  requirements 
will  be  met.  In  brief,  the  State  will 
follow  only  the  existing  MTCA  public 
participation  requirements  (which  are 
extensive)  when  a  MTCA  order  is  issued 
prior  to  permit  issuance.  Since  that  is 
not  a  RQIA  permit  action,  there  are  no 
RCRA  permit  public  participation 
requirements  which  apply.  At  the  time 
the  order  is  incorporateid  into  a  RCRA 
permit  through  permit  modification,  or 
if  the  order  is  issued  conciurently  with 
the  RCRA  permit,  the  permit  issuance  or 


modification  will  be  under  the  State's 
authorized  corrective  action  program. 
The  RCRA  public  participation 
requirements  would  govern  the  public 
participation  process  at  that  time. 
However,  public  comment  at  that  time 
will  be  limited  to  whether  the 
incorporated  MTCA  terms,  schedules 
and  conditions  appropriately  fulfill 
corrective  action  requirements  of  the 
authorized  State  RCRA  program.  Public 
conunent  on  the  MTCA  terms, 
schedules  and  conditions  will  not  affect 
the  ability  of  the  state  to  enforce  the 
MTCA  order  undef  MTCA  authority, 
independent  of  the  authorized  RCRA 
corrective  action  program.  At  the  time 
the  MTCA  order  is  incorporated  into  a 
RCRA  permit,  and  at  any  time  thereafter 
for  the  life  of  the  RCRA  permit,  Ecology 
will  ensure  that  the  public  participation 
procedures  under  RCRA  and  MTCA  are 
coordinated  to  eliminate  duplication  of 
efi^ort  and  fulfill  RCRA  requirements. 

A  commenter  questioned  how 
authorization  of  the  State  program 
would  be  affiacted  by  EPA's 
promulgation  of  a  final  federal  rule 
regarding  corrective  action.  The 
commenter  also^uestioned  whether 
EPA  intended  to  use  the  proposed 
subpart  S  corrective  action  rules  to 
measure  the  State's  "consistency"  with 
the  federal  corrective  action  program; 
and  what  EPA  intended  when  EPA 
stated  in  its  Notice  of  Proposed 
Rulemaking  that  EPA's  proposed 
definition  of  a  SWMU  "will  be  the 
controlling  interpretation  against  which 
Washington's  regulatory  definition  of  a 
solid  waste  management  unit  will  be 
measured  until  EPA  codifies  a  statutory 
or  regulatory  definition." 

In  response,  should  EPA  finalize  a 
federal  rule  regarding  corrective  action 
at  some  point  after  the  State  has 
received  corrective  action  authorization, 
the  State  will  be  required  to  submit  an 
application  for  a  revision  of  the  State 
corrective  action  program,  in 
accordance  with  40  CFR  271.21(eKl) 
and  271.25.  Until  EPA  promulgates  a 
final  federal  corrective  action  rule,  EPA 
intends  to  use  its  proposed  subpart  S 
rules  (55  FR  30798.  July  27, 1990)  as  the 
measure  of  consistency  in  order  to 
determine  whether  the  State's 
authorized  corrective  action  program  is 
at  least  as  stringent  as  the  federal 
corrective  action  program  would  be 
under  the  proposed  Subpart  S  rule. 
Since  the  proposed  subpart  S  rule  has 
not  yet  been  finalized,  EPA  cannot 
authorize  nor  enforce  the  provisions  of 
Subpart  S.  However.  EPA  is  currently 
using  the  provisions  contained  in  the 
proposed  Subpart  S  rule  as  guidance 
when  conducting  fiederal  corrective 
actions. 


Two  commenters  raised  concerns 
regarding  the  State  of  Washington's 
siting  criteria  for  new  hazardous  waste 
facilities.  In  response,  the  proposed 
approval  and  authorization  of^ 
Washington's  hazardous  waste  program 
revision  is  for  a  corrective  action 
program.  Since  the  corrective  action 
program  under  RCRA  is  intended  to 
address  clean  up  of  releases  of 
hazardous  waste  at  existing  hazardous 
waste  facilities,  the  commenters' 
concerns  regarding  siting  of  new 
facilities  are  outside  the  scope  of  this 
current  authorization  action.  The  State's 
siting  criteria  are  State  regulations 
which  have  no  federal  counterpart,  and 
as  such  are  not  part  of  the  federal  RCRA 
program. 

A  commenter  raised  concerns 
regarding  Hanford.  specifically  with 
respect  to  the  burial  of  decommissioned 
reactor  cores,  and  regarding  incinerator 
standards.  In  response,  EPA  today  is 
approving  and  authorizing  the  state  for 
a  RCRA  corrective  action  program. 
EPA's  authorization  today  does  not 
directly  address  cleanup  decisions  at 
Hanford,  the  disp>osal  of 
decommissioned  reactor  cores,  nor 
EPA's  incinerator  standards  found  in 
the  Boiler  and  Industrial  Pinnace 
Regulations  (40  CFR  part  266). 
Therefore,  these  concerns  are 
considered  to  be  outside  the  scope  of 
today's  authorization  action,  and  would 
be  addressed  by  the  State  RCRA  base 
program. 

Inerefore,  it  is  EPA's  determination 
that  there  are  no  changes  required  to 
this  authorization  action  as  a  result  of 
the  comntents  received. 

G.  Status  of  Federal  Permits 

Upon  the  effective  date  of 
authorization,  the  State  of  Washington 
will  begin  to  administer  and  enforce 
corrective  action  reqtiirements.  EPA 
actions  which  fall  under  the  federal 
omnibus  authority  of  section  3005(cK3) 
of  RCRA.  42  U.S.C  6925(c)(3),  and/or 
which  are  federal  enforcement 
authorities,  including  actions  issued 
pursuant  to  sections  3008(h),  3013,  or 
7003  of  RCRA.  42  U.S.C.  6928(h).  6934 
or  6973.  will  continue  to  be 
administered  by  EPA.  In  addition. 
HSWA  amendments  for  which  the  State 
has  not  been  authorized  will  continue  to 
be  administered  and  enforced  by  EPA. 

Due  to  recent  legal  developments  in 
the  national  RCRA  hazardous  waste 
program,  the  discussion  that  appeared 
in  the  proposed  rule  (March  30, 1994, 
59  FR  14827)  concerning  permits  with 
automatic  transfier  provisions  has  been 
revised.  All  permits  issued  by  U.S.  EPA 
Region  10  prior  to  final  authorization  of 
the  State  for  corrective  action  will 


continue  to  be  administered  by  U.S. 
EPA  Region  10  until  the  issuance,  or 
reissuance  after  modification,  of  the 
State  RCRA  permit.  Upon  the  effective 
date  of  the  issuance,  or  reissuance  after 
modification,  of  the  State  RCRA  penmit 
to  incorporate  authorized  State 
requirements,  those  EPA-issued  permit 
provisions  for  which  the  State  is 
authorized  to  administer  and  enforce 
will  expire.  HSWA  provisions  for  which 
the  State  is  not  authorized  will  continue 
in  effect  under  the  EPA-issued  permit. 

H.  Decision 

I  conclude  that  the  State  of 
Washington's  application  for  program 
revision  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Accordingly,  the  State  of 
Washington  is  granted  final 
authorization  to  operate  its  hazardous 
waste  program  as  revised.  The  State  of 
Washington  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program  described  in  its  revised 


program  application,  subject  to  the 
limitations  of  the  HSWA.  The  State  of 
Washington  also  has  primary 
enforcement  responsibilities,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of 
RCRA,  42  U.S.C.  6927,  and  to  take 
enforcement  actions  under  sections 
3008,  3013  and  7003  of  RCRA,  42  U.S.C. 
6928,  6934  and  6973. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  ftt)m  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  the  State  of 


Washington's  program,  thereby 
eliminating  duplicative  requirements  for 
handlers  of  hazardous  waste  in  the 
State.  It  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  272 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act.  as 
amended,  42  U.S.C.  6912(a),  6926. 6974(b). 

Dated:  October  17. 1994. 
Chuck  Clarke, 
Regional  Administrator. 
IFR  Doc.  94-27170  Filed  11-2-94:  8:45  ami 
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7A<t                                                 t^QUA 

763.... 

54746 

41  CFR 

101-6 

54524 

43  CFR 

PropoMdRutM: 
11 

54877 

44  CFR 

67 

55060 

46  CFR 

Proposed  RuIm: 
171 „,. 

55232 

540 

552 

54878 

55232 

47  CFR 

24 

55209 

97 „.. 

..54532,  54533 
54831 

Proposed  Rules: 

54878 

73 

54545 

49  CFR 

171 

55162 

173 

55162 

178...^ 

180 

55162 

55162 

571 f. 

54835 

Proposed  Rules: 

571 

SO  CFR 

17 „ 

.54881.  55073 
54840 

32 55182 

630 

55190.  55194 
55060 

638 

„ 54841 

672 ;...„ 

55066 

675 

678 

54842 

55066 

Proposed  Rules: 
23 

55235 

32 V. 

55074 

672 

54883 

675 

.54883.  55076 

LIST  OF  PUBLIC  LAWS 

This  IS  a  continuing  list  of 
public  btils  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurKlion 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  of  laws  is  not 
published  in  the  F«d«ral 
Register  but  may  be  ordered 
in  irxjivtdual  pamphlet  form 
(referred  to  as  "slip  laws") 
from  the  Superintendent  of 
Documents.  U.S.  Government 
Printing  Office,  Washington, 
DC  20402  (phone.  202-512- 
2470). 

H.R.  4709/P.L.  103-435 

To  make  certain  technical 
corrections,  and  for  other 
purposes.  (Nov.  2.  1994;  108 
Stat.  4566:  11  pages) 

H.R.  4757/P.L  103-436 

Confederated  Trit)es  of  the 
Colville  Reservation  Grand 
Coulee  Dam  Settlement  Act 
(Nov.  2.  1994;  108  Stat.  4577; 
4  pages) 

H.R.  4777/P.L.  103-437 
To  make  technical 
improvements  in  the  United 
States  Code  by  anwnding 
provisions  to  reflect  the 
current  names  of 
congressional  committees. 
(Nov.  2,  1994;  108  Stat.  458 1; 
16  pages) 

H.R.  4781/P.L.  103-438 

International  Antitrust 
Enforcement  AssisfarKe  Act  of 
1994  (rtov.  2,  1994;  108  Stat. 
4597;  10  pages) 
H.R.  4814/P.L.  103-439 
Central  Midwest  Interstate 
Low-Level  Radioactive  Waste 
Compact  Amerxlmenfs 
Consent  Act  of  1994  (Nov.  2. 
1994;  108  Stat.  4607;  8 
pages) 

H.R.  4867/P.L.  103-440 

To  authorize  appropriations  for 

high-speed  rail  transportation. 

and  foe  other  purposes.  (Nov. 

2,  1994;  108  Stat.  46 1 5;  14 

pages) 

H.R.  4967/P.L.  103-441 

To  designate  the  United 
States  courthouse  located  at 
231  West  Lafayette  Street  in 
Detroit.  Michigan,  as  the 
"Theodore  Levin  United  States 
CkHjrttiouse''  and  to  designate 


the  postal  facility  located  at 
1401  West  Fort  Street  in 
Detroit,  Michigan,  as  ttie 
"George  W.  Young  Post 
Office".  (Nov.  2,  1994;  108 
Stat.  4629;  1  page) 

H.R.  5102/P.L.  103-442 

To  amend  title  18,  United 
States  Code,  with  respect  to 
certain  crimes  relating  to 
Congressional  medals  of 
honor.  (Nov.  2.  1994;  108 
Stat.  4630;  1  page) 

H.R.  5161/P.L  103-443 

To  amend  the  OmmtKis 
Budget  Reconciliation  Act  of 
1993  to  permit  ttie  prompt 
shanng  of  timber  sale  receipts 
of  the  Forest  Servk:e  and  the 
Bureau  of  Land  Management. 
(Nov.  2.  1994;  108  Stat.  4631, 
1  page) 

H.R.  5200/P.L.  103-444 

Crow  Boundary  Settlement  Act 
of  1994  (Nov.  2,  1994;  108 
Stat.  4632;  12  pages) 

H.R.  S220/P.L.  103-445 

To  provide  for  the  acceptance 
by  xt)e  Secretary  of  Education 
of  applications  submitted  by 
the  local  educational  agency 
serving  the  Window  Rock 
Unified  School  District. 
Window  Rock.  Arizona,  under 
section  3  of  the  Act  of 
September  30,  1950  (Public 
Law  874,  81  St.  Congress)  for 
fiscal  years  1994  and  1995. 
(Nov.  2,  1994;  108  Slat.  4644; 
1  page) 

H.R.  5244/P.L.  103-446 

Veterans'  Benefits 
Improvements  Act  of  1994 
(Nov.  2,  1994;  108  Stat.  4645; 
46  pages) 

H.R.  5246/P.L.  103-447 

International  Narcotics  Control 
Corrections  Act  ol  1994  (Nov 
2,  1994;  108  Stat  4691;  8 
pages) 

S.  1614/P.L.  103-448 

Healthy  Meals  for  Healthy 

Americar^  Act  of  1994  (Nov. 

2,  1994;  108  StaL  4699;  53 

pages) 

Last  List  November  2,  1994 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
the  Manual  is  the  best  source  of  information  on  the 
activities,  functions,  organization,  and  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  K  also  includes  information  on  quasi-official 
agencies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  consumer  activities,  contracts  and 
grants,  employment,  publications  and  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  and  agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 
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Snperintendent  of  Documents  Publications  Order  Form 


OidirnneaMine  Coda: 


I I    JL  lifdy  please  send 


me 


Charge  your  order. 
It's  easy! 

To  fin  yoor  eHleis  (202)  512-22St 
copies  of  the  The  United  States  Goveminent  Manual,  1994/95 


Sm  069-000-00058-4  at  $30.00  ($37.50  foreign)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Company  or  personal  name) 


(Please  type  or  print) 


Please  choose  method  of  paynent: 

Q  Check  payable  to  the  Superintendent  of  Doctunents 
□  GPO  Deposit  Account        fl 


n 


-n 


(  Additionai  addresc/atteniion  line) 


□  VISA  □  MasterCard  Account 


(Street  address) 


TTTI 


(City.Suie.apco(k) 


(Credit  card  expiration  date) 


Thank  yomfor 
your  order! 


(Daytime  ptione  including  area  code) 


(Purchase  order  na) 


( Authorizing  signature )  (A 

Mail  to:    Superintendent  of  Documents 

P.a  Box  371954,  Pittsburgh.  PA  15250-7954 


UMI 


NEW  EDITION 

Guide  to 
Record 
Retention 
Requirements 

in  the  Code  of 

Federal  Regulations  (CFR) 

Retviaed  lanuaty  1,  1994 

The  GUIDE  is  a  useful  reference  tool. 
coiiq>iled  from  agency  regulations,  designed  to 
assirt  anyone  wiUi  Federal  recordkiaeping 
obli^rtlons. 

The  various  abstrads  in  the  GUIDE  tell  the 
user  (1)  what  records  must  be  kept.  (2)  who  must 
keep  them,  and  (3)  how  long  th^  must  be  kept. 

The  GUIDE  is  fcNrmatted  and  numbered  to 
paiallel  the  CODE  OF  FEDERAL  REGULATIONS 
(CFR)  for  uniformity  of  citation  and  easy 
reference  to  the  source  document. 

Compiled  by  the  OfRce  of  the  Faderal 
Register,  National  Archives  and  Records 
Administration. 


Superintendent  of  Documents  Order  Form 


7296 


Charge  your  order. 
It's  easy  I 


L.  ^  J 


To  fax  your  orders  (202)  512-2 

Q  YES,  send  me subscriptions  to  1994  Guide  to  Record  Retention  Requirements  in  the  CFR, 

S/N  069-000-0005&-8.  at  $20.00  ($25.00  foreign)  each. 


The  total  cost  of  my  order  is  $ 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  lirw 


(Includes  regular  shipping  and  handling.)  Price  sut}ject  to  change. 


Ctieck  method  of  payment 

□  Check  payable  to  Superintendent  of  Documents 

Q  GPO  Deposit  Account     I    I    I    I    I    I    I    I  -  [] 


Street  address 


□  VISA      Q  MasterCard                        (expiration  date) 

II                1 

City.  State.  Zip  code 


Thank  you  for  your  ordert 


Daytime  phone  including  area  code 


4«4 


Purchase  order  number  (optionai) 


Authorizing  signature 

Mel  to:  Superintendent  of  DocupDents 

RO.  Box  371954.  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  wben  to  expect  yoor  renewal  nolke  end  keep,  good  thing  c^^  To  keep  our  subscription 
prices  down,  the  Govenuneni  Printing  Office  mails  each  subscriber  ofify  on*  fw^  Youcan 

team  when  you  wiU  get  your  renewal  notice  by  checking  the  number  tfut  foUows  month/year  code  on 
the  top  line  of  your  label  oj  f/u>M7i  mi/iu  exany>^: 


A  renewal  notice  will  be 
tent  appfaumacdy  90  days 
befoie  this  date. 


••••••••••••••••••••••••••••••••■••• 

:AFR     SMITH212J 

:  J(»N  SMITH 

: 212  IAIN  STREET 

I  P(»ESTVILLE  MD  20747 


A  renewal  notice  will  be 
sent  afipfOKiinaiely  90  days 
befoie  this  date. 

*"^'™  „."""":  r""""""" — /.........., 

DEC95  R  I      5  !AFRDO  SMITH212J  DEC95  R  I 

jjchin  smith 
:212  main  street 
:fc»estville  md  20747 


............•......••••• 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  tf»e 
Superintendent  of  Documents,  Washington.  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  wiUi  your  new  address  to  d»e 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washineton. 
DC  20402-9373.   •  f  *,  jjum. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atto:  Chief,  MaU  List  Branch,  MaU 
Stop:  SSOM,  Washington,  DC  20402-9375. 

lb  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Oidv  noeaatio  Cods 

*5468 


Superintendent  of  Documents  Subscription  Older  Forni     Charg»yourordtr. 

U^wtayl 

DYES,  please  enter  my  subscriptioas  as  folows:  To  fax  your  orders  (202, 512-2233 

subscriptions  to  Federal  Register  (FR);  induding  the  daily  Federal  Register,  monthly  Index  and  LSA  Ust 

of  Code  of  Federal  Regulations  Sections  Affected,  at  $544  ($680  foreign)  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $494  ($617.50  foreign)  each  per  year. 


The  total  cost  of  my  order  is  $, 


(Includes 


regular  shipping  and  handling.)  Price  subject  to  change. 


Company  or  p«raonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City.  State.  Zip  code 


For  privacy,  check  box  beiow: 

□  Do  not  make  my  name  availat>le  to  other  mailers 
Ctteck  method  of  payn>ent 

□  Check  payable  to  Superintendent  of  Docunrients 
Q GPO  Deposit  Account  I  I  j  I  I  m-n 
OVISA     ai^asterCard  |_J_lJJ(«cp^,ton date, 

i  i  i  I  1  I  I  I  I  I  I  I  I  I  I  I  I  I  T-n 

Thank  you  for  yoio"  order* 


Daytime  phone  including  area  code 


KV94 


Puchase  order  number  (optionaQ 


Authorizing  signature 

Mai  To:  Superintendent  of  Documents 

RO.  Box  371954.  Rttsburgh.  WM  5250-7954 


UMI 


Federal  Register 
Document 
Drafting 
Handbooic 

A  Handbook  for 
Regulation  Drafters 

This  handbook  is  designed  to  help  Federal 
agencies  prepare  documents  for 
publication  in  the  Federal  Register.  The 
updated  requirements  in  the  harxJtxwk 
reflect  recent  changes  in  regulatory 
devek>pment  procedures, 
document  format,  and  printing 
technology. 

Price  $5.50 


Superintendent  of  Documents  Publication  Order  Form 
(Mm  piocnUiio  eodK  •^i^  Charge  your  ord^r. 

I IU3)  pleue  tmi  ae  die  following  indicated  publications:  T*  in  y«ir  erdm  and  lnqHlftaa-(2(n)  512-22SO 


copies  of  DOCUMENT  DRAFTING  HANDBOOK  al  $S.M 


S/N  069-000-00037-1 


1.  Tha  total  coat  at  aif  ardm  ia  $_ 


Poraign  ordan  pleaae  add  an  additional  25%. 


All  pricas  includa  ragular  domastic  poataga  and  handling  and  an  aul^act  to  changs. 
iiy^arPital 


(Company  or  panonal  dbiim) 

(Addtttonal  •dOimt/Mmatiom  Um) 

(SiMladdfMa) 

- 

(City.  Siaia.  ZIP  CnOtt) 

3.  Please  choose  method  of  payment: 
LJ  Check  payable  to  the  Snperiaicadeat  of  I 
D  GPO  DepoaM  Account        I    I    I    I    I    I    I    l~n 
ED  VISA  or  MasieiCanI  Account 


Paytiiiw  phona  Induding 
4.  Mai  Ite  Naw  Ordan. 


coda) 


1  1  II  II  M  M  M  M  n  1  II  1 

Aflii*  |iMi  ybr  jMiv  Affirfcr/ 

(Crecfii  cwd  expincioo  date) 

of  nnmmanta.  Ra  Box  371954.  Pittsbuigh,  TA  15250-7954 


(Ravtam) 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Liat  of  CFR  Sactiona  AHected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  tfte  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
Ttie  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cunujlative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$24.00  per  year. 


A  hndmg  aid  'S  mc'L/Oea  w  eac>>  pubhcafon  M*l.<,^  /ists 
f-eOe'ai  Weg/sfe'  page  numtifvs  n-'fft  tt>e  dale  al  c-'b^caKw 
in  the  feae<a(  Regis*?' 


Ordar  (VocMikig  Cod* 

*5421 


Superintendent  of  Documents  Subscription  Order  Form 


I — I    YES,  enter  the  following  indicated  subscriptions  for 


one  year: 


Charge  your  order. 
Ifaeasyl 

To  iax  your  orders  <202)  512-2233 


i^^^ 


LSA  ♦  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 

Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


■  Price  includes 
regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  easterners  please  add  25%. 


(Company  or  personal  name) 


(Please  t)pe  or  print) 


For  prH«c>,  check  boK  itdow: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  paynent: 

Q  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


□  GPO  Deposit  Account 

1  1 

EE  n: 

-n 

□  VISA  □  MasterCard  C 

1  1  1 

J  (expiration) 

MM     M  M  1 

1  1  1 

M  M  1 

1  i  \ 

(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Authorizing  signature) 

Thamk  you  for  your  order! 


10/»4 


(Purchase  order  no.) 


Mail  to:    Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


UMI 


Federal  Re^ster: 

What  It  b 

And 

How  To  Um  It 


Annoimdng  the  Latest  Editkm 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Guide  for  iIm  Uier  of  the  Faderal  Regiilw— 
Cod*  of  Fodanl  Regulations  Syitam 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  aiul 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 


Superintendent  of  Documents  Publicatioiis  Order  Fbrm 

I I  YES,  please  send  me  the  following: 


Ofdtr  pfocmlM  codt: 

*6173 


Clwfye  jfouf  Ofrfec 

lb  fkx  TOur  onkrs  (2a2)-512-22S0 


k.  ^  ^ 


UMI 


copiM  et  TIm  FtdMil 


Wm  N  !•  and  How  "te  Um  K.  al  S7jOO  pm  copy  Slooli  Na  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subfect  to  change. 

Please  Choose  Method  of  ftyment: 

I I  Check  ftyabie  to  the  Superintendent  of  Doctmients 

D  GPO  Deposit  Account        I    I    I    I    I    I    I    l-H 
LJ  VISA  or  MasterCard  Account 


(CompMy  or  Fenonal  Name) 


(Pleaac  type  or  phoi) 


(Additional  addreM/aaeniion  line) 


iStfect  addrcis) 


(Cily. 


ZIP  Code) 


(Daytune  phone  tnclwdins  area  code) 


1  1  1  1  1  1  1  1  1  1  1  1  1  1 

1  M  M  M 

1     1     1     1     1  (Credii  cafd  npirabao  daie) 

Tktmkyom  far 
your  order! 

(Audtorizing  Signaure) 


iMn   1-93) 


Order  No.) 


YfS    NO 


Mail  To:    New  Orders,  Superintendert  of  Documems 
pa  Box  371954.  Pittsbuigh.  R%  15250-7954 


VOL 
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ISS 


NO 


19  94 


UMI 
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Vol.  59  No.  214 


Monday 
November?,  1994 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  private  use,  $300 


A   FR         UMISE346U    DEC      94 

UMI    SERIALS   ACQUISITIONS 

300    N    ZEEB    RD 

PC   BOX    1346 

ANN   ARBOR  MI       48106 


4Q1 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 
U.S.  Government  Printing  Office 

(ISSN  0097-6326) 


UMI 


11-7-94 

VOL  SO        No.  214 

Pages  55329-65570 


L.  i_l 


Monday 
November  7,  1994 


Briefings  on  How  To  Use  the  Federal  Register 

For  information  on  briefings  in  New  York.  ^JY  and 
Washington,  DC,  see  announcement  on  the  inside  cover 
of  this  issue. 


UMI 
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Federal  Register  /  Vol.  59.  No.  214  /  Monday.  November  7.  1994 


FDOAL  EEGISTEK  Published  daily.  MoDdaythrou^  Friday, 
(oof  published  on  Saturdays.  Sundays,  or  on  official  holidays),  by 
the  Office  of  the  Federal  Itegister.  National  Archives  and  Records 
Administration.  Washii^ton.  DC  20408.  under  the  Federal  Register 
Act  (49  Stat  500,  as  amended:  44  U.S.C  Ch.  IS)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
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THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

rOR:        Any  person  who  usM  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  Office  of  the  Federal  Register. 

WHAT:    Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process.  Mfith  s  focus  on  tlte  Federal  Register 

system  and  the  public'*  role  in  tl>e  development  of 
regulations. 

2.  The  relatioQship  between  the  Federal  Register  and  Coda  of 

Federal  Regulations. 

3.  The  Important  element*  of  typical  Federal  Register 

documents. 

4.  An  Introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  information  necessary  to 
reeeaich  Federal  agency  regulations  which  directly  affect  them. 
There  %irill  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

(TWO  BRtERNGS) 

November  21  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street  NW. 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATK>NS:   202-523-4538 


WHEN: 
WHERE: 


NEW  YORK,  NY 

WHEN:  December  13,  9:30  am-12:30  pm 

WHERE:  National  Archives— Northeast  Region,  201 

Varick  Street  12th  Floor,  New  York.  NY 
RESERVATIONSc   1-800-347-1997 
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Administrative  Conference  of  the  United  States 

NOTICES 
Meetings: 
Rulemaking,  Regulation,  and  Governmental  Processes 

Clommittees,  55414 

Agricultural  Marlieting  Service 

RULES 

Cranberries  grown  in  Massachusetts  et  al.,  55336-55337 
Olives  grown  in  California  and  imported.  55338-55341 
Oranges,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida.  55332-55333 
Papayas  grown  in  Hawaii,  55334-55336 
Pears  (Bartlett)  grown  in  Oregon  and  Washington.  55337- 

55338 
Pears  (winter)  grown  in  Oregon  et  al..  55333-55334 
PROPOSED  RUtXS 
Milk  marketing  orders: 
Teimessee  Valley,  55377 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Ck)rporation 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership.  55414-55416 

Air  Force  Department 

NOTICES 

Privacy  Act: 
Systems  of  records.  55450-55458 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Southwest  Research  Institute,  55489-55490 
X  Consortiiun.  Inc.,  55490 

Army  Department 

See  Engineers  Corp^ 
NOTICES 

Military  traffic  management: 
Tender  filing  problems:  policy.  55460-55462 

Arts  and  Humanities,  National  Foundation 

See  National  Foimdation  on  the  Arts  and  the  Humanities 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Isolation  precautions  in  hospitals;  guideline  availability  and 
comment  request,  55552-55570      « 

Ch^il  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act.  55530 

Commerce  Department 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 
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See  National  Oceanic  and  Atmospheric  AdministiaUon 
Committee  tor  the  Implementation  of  Textfie  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
China,  55445-55447 
Lesotho,  55447 
Malaysia.  55447-55448 

Commodity  Credit  Corporation 

PfK>POSEO  RULES 
Loan  and  purchase  programs: 
Extra  long  staple  cotton;  acreage  reduction  percentace 
55378-55379  ^ 

Consumer  Product  Safety  Commission 

NOTICES 

Production  identification;  comment  request.  55448-55450 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension.  eta- 
Hand,  Dolores  C.  55528-55529 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Defense  Logistics  Agency 
See  Engineers  Corps 
See  Navy  Dejjartment 

Defense  Logistics  Agency 

.    NOTICES 

Privacy  Act: 
Computer  matching  programs,  55467-55468 
Systems  of  records,  55462-55467 

Economic  Analysis  Bureau 

NOTICES 

Economic  areas  boundaries;  redefinition.  55416-55420 

Economic  Development  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc: 
Economic  development  assistance  programs.  55550 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Children  with  disabilities  early  education  program 

55534-55542 
Educational  media  research,  production,  distribution,  and 

training  program,  55544-55548 
Individuals  with  disabilities — 
Empowerment  zones  and  enterprise  communities 

program.  55534-55539 
Personnel  training  program,  55539-55542 
Personnel  training  program,  55547-55548 
Meetings: 
National  Assessment  Governing  Board,  55468-55469 
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Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Brown  Shoe  Co..  55490-55491 

Dana  Corp..  55492 

Fuelco,  55492 

U.S.  Steel  Mining  Co.,  Inc.,  55493 

Zenith  Electronics  Corp.  et  al..  55493-55494 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
a.ssistance: 

C.H.  Hartshorn.  Inc.,  et  al..  55491-55492 
Federal-State  unemployment  compensation  program: 

Federal  Unemployment  Tax  Act  certiRcations  relating  to 
credits.  55494 
NAFTA  transitional  adjustment  assistance: 

Magnetek.  55494-55495 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 
See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 
Environmental  Management  Site  Specific  Advisory 
Board— 
Pantex  Plant.  55469-55470 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

Consumer  product  test  procedures;  waiver  petitions: 
Rheem  Manufacturing  Co..  55470-55471 

Engineers  Corps 

NOTICES 

Environmental  statements:  availability,  etc.: 
Everglades  Construction  Project.  FL.  55458-55459 
Rio  Arriba  County.  NM;  Abiquiu  Reser\'oir  master  plan. 

55459 
Santa  Rosa.  CA:  subregional  long-term  wastewater 
project.  55459-55460 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

Indiana.  55368 
Hazardous  waste  program  authorizations: 

Louisiana.  55368-55371 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Louisiana.  55400-55402 
NOTICES 
Agency  information  collection  activities  under  OMB 

review.  55477-55478 
Pesticide,  food,  and  feed  additive  petitions: 
E.I.  du  Pont  de  Nemours  &  Co..  Inc..  55478 

Executive  Office  of  ttie  President 
See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bell.  55341-55342 
PnOPOSEO  RULES 
Airworthiness  directives: 

British  Aerospace.  55380-55385 


NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee.  55527 
Organization,  functions,  and  authority  delegations: 

Bethel.  AK.  55527 

Federal  Communications  Commission 

RULES 

Personal  communication  services: 

Licenses  in  2  GHz  band  (broadband  PCS) 
Cross-ownership  restrictions.  55372-55374 
Radio  stations;  table  of  assignments: 

Kentucky.  55375-55376 

Louisiana;  correction.  55374-55375 

Montana.  55375 

Nevada;  correction,  55375  " 

North  Carolina;  correction,  55374.  55375 
PROPOSED  RULES 
Television  broadcasting: 

Prime  time  access  rule;  legal  and  policy  justifications 
assessment.  55402-55404 
NOTICES 

Agency  informatioD  collection  activities  under  OMB 

review.  55478-55479 
Intrastate  mobile  radio  service  rates;  State  petitions  to 

retain  authority.  55479 
Public  safety  radio  communications  plans: 

Florida.  55479 
Rulemaking  proceedings:  petitions  filed,  granted,  denied. 

etc..  55479-55480 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

General  Electric  Capital  Corp.  et  al..  55471-55472 

Western  Area  Power  Administration  et  al..  55472-55475 
Applications,  bearings,  determinations,  etc.: 

Cavallo  Pijjeline  Co..  55475 

Granite  State  Gas  Transmission.  Inc..  55475-55476 

Mid  Louisiana  Gas  Co..  55476 

NorAm  Gas  Transmission  Co.  et  al..  55476 

Northern  Natural  Gas  Co..  55476 

Trunkline  Gas  Co..  55477     . 

Wyoming  Interstate  Co..  Ltd..  55476-55477 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Federal  home  loan  bank  system: 
Housing  and  community  lending  contribution. 

community  lenders  support,  and  modernization 
legislation  recommendations:  hearings.  55379-55380 

Federal  Reserve  System 

NOTICCS 

Applications,  hearings,  determinations,  etc.: 
Fisher,  Raybum  Jerome,  Jr..  55480 

Federal  Retirement  Thrift  Investment  Board 

RULES 

Organization,  functions,  and  authority  delegations: 
Address  and  telephone  number  corrections.  55331-55332 

Thrift  savings  plan: 
Open  seasons;  permanent  schedule  establishment.  55331 

NOTICES 

Thrift  savings  plan: 
Elections;  open  season.  5548U 


Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Seasons,  limits,  and  shooting  hours;  establishment,  etc. 
Correction,  55531 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Silvio  Conte  National  Fish  and  Wildlife  Refuge  Advisory 
Committee,  55487-55488 
Meetings: 
North  American  Wetlands  Conservation  Council,  55488 
Silvio  Conte  National  Fish  and  Wildlife  Refuge  Advisory 
Committee,  55488 

Food  and  Drug  Administration 

NOTICES 

Export  certification;  compliance  policy  guide  availability; 
correction.  55481 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Cahfomia,  55420 

General  Services  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Niagara  Falls,  NY;  U.S.  Plaza  at  Rainbow  Bridge,  55480- 
55481 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  Public  Health  Service 

Health  Care  Financing  Administration 

NOTICES 
Medicaid: 
State  plan  amendments,  reconsideration:  hearings — 
Kansas.  55481-55482 

Health  Resources  and  Services  Administration 
See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Associate  Deputy  Assistant  Secretary  for  Single  Family 
Housing  et  al.,  55486-55487 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 
Antidumping: 
Magnesium,  pure  and  alloy,  from — 

China,  55424-55427 

Russian  Federation.  55427-55432 

Ukraine,  55420-55424 
Silicomanganese  from — 

Brazil.  55432-55435 

China.  55435-55436 

Venezuela.  55436-55441 
Viscose  rayon  staple  fiber  firom — 

Finland,  55441-55442 


Countervailing  duties: 
Castor  oil  products  fix)m— 
Brazil,  55443-55444 
Applications,  hearing-;,  determinations,  etc.: 
University  of— 
Missouri-Kansas  City  et  al.,  55442 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Southern  Electric  Railroad  Co.,  55488-55489 
Southern  Pacific  Transportation  Co.,  55489 

Justice  Department 

See  Antitrust  Division 
NOTICES 

Agency  information  collection  activities  junder  OMB 
review,  J55489 

Latxir  Department 

See  Employment  and  Training  Administration 
See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Arizona.  55371 

Idaho,  55371 
NOTICES 
Resource  management  plans,  etc.: 

Yuma  District,  AZ,  55487 

National  Credit  Union  Administration 

NOTICES 

Meetings;  Sunshine  Act,  55530 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Meetings: 
Challenge/ Advancement  Advisory  Panel,  55496 
Expansion  Arts  Advisory  Panel,  55495 
Folk  and  Traditional  Arts  Advisory  Panel,  55495-55496 
Literature  Advisory  Panel,  55496 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Odometer  disclosure  requirements: 
Alternate  disclosure  requirement  approval  petitions — 
Florida,  55404-55405 

National  Institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
POSIX;  portable  operating  system  interface;  correction, 
55531 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Gulf  of  Mexico  stone  crab,  55405-55413 

NOTICES 
Meetings: 

Sea  Grant  Review  Panel,  55444-55445 
Permits: 

Marine  mammals,  55445 

Navy  Department 

RULES 

Privacy  Act;  implementation,  55348-5536/ 
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Nuclear  Regulatory  Commission 

N0TICC8 

Grants  and  cooperative  agreements;  availability,  eta: 

Medical  visiting  fellows  program,  55496-55497 
Petitions;  Director's  decisions: 

GPU  Nuclear  Corp.,  55498 
Reports;  availability,  etc.: 

Terrestrial  environment;  inadvertent  contamination 

remediation;  branch  technical  position.  55497-55498 
Applications,  hearings,  determinations,  etc.: 

Philadelphia  Electric  Co..  55498-55501 

Toledo  Edison  Co.  et  al.,  55501 

Occupational  Safety  and  Health  Administration 

NOTICES 

Meetings: 
Occupational  Safety  and  Health  National  Advisory 
Committee.  55495 

Personnel  Management  Office 

NOTICES 

Federal  employees  separated  by  reduction  in  force; 

mandatory  interagency  placement  program  feasibility 

study, 55501-55502 

Presidential  Documents 

PROCLAMATIONS 
Special  observances: 
Family  Caregivers  Week,  National  (Proc.  6753).  55329 

Public  Healtti  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
NOTICES 
Meetings: 
National  Toxicology  Program:  Scientific  Counselors 
Board. 55483-55486 
National  toxicology  program: 
Toxicology  and  carcinogenesis  studies — 
Dimethyl  adipate.  etc.,  55482-55483 

Securities  and  Exchange  Commission 

RULES 
Securities: 
Debt  securities  listing  on  national  securities  exchange; 

exemptive  relief  and  filing  requirements 

simplincation.  55342-55348 
PROPOSED  RULES 

Securities: 

Management,  promoters,  control  persons,  and  others; 
legal  proceedings  disclosure,  55385-55400 
NOTICES 
Self- regulatory  organizations:  proposed  rule  changes: 

American  Stock  Exchange.  Inc.,  55502-55503 

Boston  Stock  Exchange.  Inc.,  55504-55507 

Midwest  Clearing  Corp.,  55507 

New  York  Slock  Exchange,  Inc.,  55507-55510 

Philadelphia  Stock  Exchange,  Inc..  55510-55511 
Applications,  hearings,  determinations,  etc.: 

DFA  Investment  Dimensions  Group  Inc.  et  al..  55511- 
55515 

Fidelity  Investments  Life  Insurance  Co.  et  al..  55515- 
55517 


Government  Securities  Equity  Trust  et  al..  55517-55519 
Travelers  Life  &  Annuity  Co.  et  al.,  55519-5552'' 

Small  Business  Administration 

NOTICES 

Meetings;  district  and  regional  advisory  councils: 

Oregon,  55522 
Applications,  hearings,  determinations,  etc.: 

Pioneer  Ventures  L.P.  II,  55522 

State  Department 

NOTICES 

Missile  technology  proliferation;  sanctions: 
Chinese  entities.  55522-55523 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 
See  National  Highway  Traffic  Safety  Administration 
NOTICES 

International  air  transportation;  policy  statement.  55523- 
55527 

Treasury  Department 

See  Customs  Service 
NOTICES 

Agency  information  collection  activities  under  0MB 
review.  55527-55528 


Separate  Parts  In  This  Issue 

Part  II 

Department  of  Education,  55534-55542 

Part  III 

Department  of  Education.  55544-55548 

Partly 

Department  of  Commerce,  Economic  Development 
Administration.  55550 

PartV 

Department  of  Health  and  Human  Services.  Centers  for 
Disease  Control  and  Prevention.  55552-55570 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
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Title  3— 

The  President 


Presidential  Documents 


Proclamation  6753  of  November  3,  1994 
National  Family  Caregivers  Week,  1994 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

The  number  of  Americans  aged  65  or  older  is  increasing  steadily  In  1992 
seniors  represented  12.7  percent  of  the  U.S.  population— about  one  in  every 
eight  Americans.  Americans  are  living  longer,  healthier  lives  than  at  any 
other  time  m  our  history,  yet  one-third  of  older  people  evaluate  their  health 
as  only  fair  or  poor.  About  6.1  million  senior  citizens  have  disabilities 
that  leave  them  in  need  of  regular  care  and  help  with  their  daily  tasks. 
When  someone  we  love  becomes  ill,  has  an  accident,  or  needs  assistance, 
we  can  all  become  caregivers  at  a  moment's  notice.  Care  is  usually  provided 
by  family  members,  often  wives,  daughters,  and  daughters-in-law.  who  may 
sacrifice  their  own  employment  opportunities  to  bring  joy  and  comfort  into 
the  lives  of  loved  ones.  Selflessly  offering  their  energy  and  love  to  those 
in  need,  family  caregivers  have  earned  our  heartfelt  gratitude  and  profound 
respect. 

Caregivers  understand  how  much  we  need  and  depend  on  one  another. 
Indeed.  Americans  understand  that  our  strength  as  a  Nation  has  always 
flowed  from  the  sturdy  bonds  of  family.  In  recognition  of  this  fact,  we 
all  must  work  harder  to  ensure  that  our  Nation's  caregivers  receive  the 
support  and  assistance  they  deserve. 

The  Congress,  by  Public  Law  103-319,  has  designated  November  20.  1994 
through  November  26,  1994,  as  "National  Family  Caregivers  Week"  and 
has  authorized  and  requested  the  President  to  issue  a  proclamation  in  observ- 
ance of  this  week. 

NOW.  THEREFORE.  I.  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  November  20-26.  1994.  as 
National  Family  Caregivers  Week  and  call  upon  all  government  agencies 
and  the  people  of  the  United  States  to  observe  this  week  with  appropriate 
programs,  ceremonies,  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  third  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  hawing  general 
appllc^j«y  and  tog^  effect,  most  of  which 
are  keyed  to  and  codMed  inlhe  Code  of 
Federal  Regulations,  which  is  pubished  under 
SO  tWes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Reguiolions  is  acid  by 
the  SMperimendent  of  Documents.  Prices  of 
new  books  are  fated  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

5CFR  Part  1600 

Employee  Elections  To  Contribute  to 
the  Thrift  Savings  Plan 

agency:  Federal  Retirement  Thrift 
Investment  Board. 
ACTION:  Final  rule. 


summary:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  is  amending 
its  r^giilations  that  describe  the  periods 
within  M/bich  employees  may  make 
certain  elections  in  regard  to 
contributions  to  the  Thrift  Savings  Plan 
(TSP).  This  amendment  will  establisii  a 
permanent  sdiedule  of  TSP  open 
seasons,  thereby  eliminating  the 
regulatory  reqiurement  that  the  Board 
publish  an  advance  notice  in  the 
Federal  Register  announcing  the 
beginning  and  ending  dates  of  each 
open  season. 

DATES:  This  amendment  is  effective 
December  7, 1994. 
FOR  FURTHER  INFORMATION  OOftTACT: 
David  L.  Hutner  at  (202)  942-1661. 
SUPPLEMENTARY  INFORMATION:  The  Board 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  on 
August  16. 1994  (59  FR  41990).  No 
comments  were  received.  After  further 
review  the  Board  has  decided  that  no 
changes  in  the  proposed  rule  are 
necessary.  Accordiigly,  the  proposed 
rule  is  published  as  a  final  rule. 

Each  year,  there  are  two  open  seasons 
during  which  participants  may  elect  to 
commence  contributions  to  the  TSP, 
change  the  amount  of  their 
contributions  or  the  allocation  of  dieir 
contributions  among  the  TSP 
investment  funds,  or  terminate 
contributions  without  forfeiting  the 
ability  to  resxmie  contributing  during 
the  next  open  season.  The  regulatory 
notice  requirement  for  open  seasons  was 
estabUshed  by  the  Board  in  1987  Portly 


after  the  Thrift  Savings  Plan  came  into 
existence.  At  that  time,  it  was  not  clear 
whether  open  seasons  would  occur  at 
the  same  time  and  for  the  same  duration 
each  year.  However,  since  then  there 
have  been  two  open  seasons  each  year: 
May  15-July  31  and  November  15- 
January  31.  The  last  month  of  each  open 
season  has  been  designated  the 
"election  period",  which  is  defined  in  5 
r    GFR  §  1600.1.  Since  the  open  seasons 
have  not  varied  since  1988,  the  Board  is 
now  amending  its  regulations  to 
establish  a  permanent  schedule  for  the 
beginning  and  ending  dates  and  to 
eliminate  the  requirement  that  an 
advance  notice  of  each  open  season  be 
published  in  the  Federal  Register. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
They  will  affect  Board  procedures 
relating  to  the  requirement  to  publish 
advance  notice  of  each  open  season. 

EO  12291 

I  certify  that  this  is  not  a  major  rule. 

Paperwork  Reduction  Act 

I  certify  that  these  regulations  do  not 
require  additional  reporting  under  the 
criteria  of  the  Paperwork  Reduction  Act 
of  1980. 

List  of  Subjects  in  5  CFR  Part  1600 

Employment  benefit  plans, 
Government  employees,  Retirement. 
Pensions. 

Dated:  October  27, 1994. 

Rogn-W.Mehle, 

Executive  Director.  Federal  Retirement  Thrift 
Investment  Board. 

For  the  reasons  set  out  in  the 
preamble,  part  1600  of  chapter  VI  of  title 
5  of  the  Code  of  Federal  lobulations  is 
amended  as  set  forth  below. 

PART  1600-{AMENDED] 

1.  The  authority  citation  for  5  CFR 
part  1600  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  8351.  8432(b)(1)(A), 
8474(bK5)  and  (c)(1). 

2.  Section  1600.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§1600.2   Period*  for  making  elections. 
*        •        »        »        • 

(b)  Subsequent  open  season.  An  open 
season  will  begin  on  November  15  of 


each  year  and  end  on  January  31  of  the 
follovdng  year  and  another  open  season 
will  begin  on  May  15  of  each  year  and 
end  on  July  31  of  the  same  year.  If  the 
last  day  of  an  open  season  falls  on  a 
Saturday.  Sunday,  or  legal  holiday,  the 
open  season  shall  be  extended  throtigh 
the  next  business  day. 
•        •        *        •        • 

(FR  Doc.  94-27526  Filed  11-4-94;  8:45  am] 
■UWQ  CODE  ««fr4t-M 


5  CFR  Parts  1605, 1630, 1631, 1632. 
and1650 

Thrift  Savings  Plan  Regulations 

agency:  Federal  Retirement  Thrift 

Investment  Board. 

ACTION:  Final  rule;  technical 

amendments. 


SUMMARY:  The  Federal  Retirement  Thrift 
Investment  Board  (Board)  is  amending 
its  regulations  to  correct  its  address  and 
telephone  number.  The  Board  relocated 
fix>m  805  Fifteenth  Street  NW., 
Washington,  DC  to  1250  H  Street  N\V.. 
Washington,  DC  20005,  effective 
December  20, 1992. 
EFFECTIVE  DATE:  This  amendment  is 
effective  November  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  L.  Gray,  (202)  942-1662. 

SUPPt.EMENTARY  INFORMATION: 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  30-Day  Delay  of 
Effective  Date 

Under  5  U.S.C.  553(b)(B)  and  (d)(3),  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  and  for  making  these 
regulations  effective  in  less  than  30 
days. 

Accordingly,  and  under  the  authorify 
of  5  U.S.C.  8474,  the  Board  hereby 
amends  5  CFR  Parts  1605. 1630, 1631, 
1632,  and  1650  as  set  forth  below: 

PARTS  1605, 1630, 1631, 1632,  and 
1650— {AMENDED] 

« 1605A  163a4, 1630.13, 1631.3, 1631.4, 
1631.6. 1631.10, 1632.4, 1632.11, 16S0.26, 
and  1650.32    [Amended] 

1.  In  the  sections  indicated  below, 
removed  the  words  "805  Fifteenth 
Street"  wherever  they  appear,  and  add 
in  their  place  the  words  "1250  H 
Street": 

a.  Section  1605.8(b)(2); 
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b.  Section  1630.4(b); 
c  Section  1630.13(a): 

d.  Section  1631.3(b): 

e.  Section  1631.4(a): 

f.  Section  1631.6(a): 

g.  Section  1631.10(a): 
h.  Section  1632.4(c): 
i.  Section  1632.11(b): 
J.  Section  1650.28(c): 
k.  Section  1650.32(b). 

}1660.S1    [Amendwf] 

2.  Remove  the  words  "805  15th 
Street"  and  add  in  their  place  the  words 
"1250  H  Street"  in  section  1650.51(b). 

ff  1631.4  and  166a2S    [Amendad] 

3.  Remove  the  location  designation 
"Suite  500"  as  it  appears  in  §  1631.4(a) 
and  add  in  its  place  the  location 
designation  "Room  4308";  and  remove 
the  telephone  number  '(202)  523-5066" 
as  it  appears  in  §  1650.28(c).  and  add  in 
its  plaioe  the  telephone  number  "(202) 
942-1600". 

Dated:  November  1. 1994 
Rabbt  Wf .  MeliM. 

Executive  Director.  Federal  Helirement  Thrift 
Inwstmertt  Board. 

|FR  Doc  94-27512  Filed  11-4-94:  8:45  un) 
acuNO  coot  SIW^I-M 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FV94-M&-1FIR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangeios  Grown  In  Florida;  Expenses 
arKi  Assessment  Rate  for  1994-95 
Fiscal  Year 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Denarment  of  Agriculture 
(Department)  is  adopting  as  a  final  rule, 
without  change,  the  provisions  of  the 
interim  fuial  rule  which  authorized 
expenses  and  established  an  assessment 
rate  for  the  1994-95  Gscal  year  under 
Marketing  Order  No.  905.  Authorization 
of  this  budget  enables  the  Citrus 
Administrative  Committee  (Committee) 
to  incvu  expenses  that  are  reasonable 
and  necessary  to  administer  the 
program.  Funds  to  administer  this 
program  are  derived  from  assessments 
on  handlers. 

EFFECnvC  DATE:  August  1.  1994,  through 
July  31.  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Britthany  Beadle.  Marketing  Order 
Administration  Branch.  Fruit  and 


VegeUble  Division,  AMS,  USDA.  P.O. 
Box  964S6.  Room  2525-S,  Washington. 
DC  20090-6456:  telephone:  (202)  720- 
5127;  or  William  Pimental.  Southeast 
Maii^eting  Field  Office,  Fruit  k 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  2276.  Winter  Haven,  Florida 
33883-2276:  telephone:  (813)  299-4770. 
SUPPtEMENTARV  MfORMATKM:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905.  as  amended,  [7  CFR  Part  905] 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida,  hereinafter  referred  to 
as  the  order;  The  order  is  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937.  as  amended  [7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  nde  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  citrus  fruit 
during  the  1994-95  fiscal  year, 
beginning  August  1, 1994,  through  July 
31. 199S.  This  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 


business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100  citrus 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fresh  oranges, 
grapefruit,  tangerines,  and  tangeios 
grown  in  Florida,  and  approximately 
10,200  producers  of  these  fruits  in 
Florida.  Small  agricultural  producers 
have  been  defined  by  the  Small 
Business  Administration  (13  CFR 
121.601]  as  those  having  aimual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  A  minority  of  these 
handlers  and  a  majority  of  these 
producers  may  be  classified  as  small 
entities. 

This  marketing  order,  administered  by 
the  Department,  requires  that  the 
assessment  rate  for  a  particular  fiscal 
period  shall  apply  to  all  assessable 
citnis  fruit  handled  from  the  beginning 
of  such  period.  An  annual  budget  of 
expenses  and  assessment  rate  is 
prepared  by  the  Committee  and 
submitted  to  the  Department  for 
approval.  The  Committee  members  are 
handlers  and  producers  of  Florida 
citnis.  They  are  familiar  wth  the 
Conunittee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  appropriate  • 
budgets.  The  budget  is  formulated  and 
discussed  in  public  meetings.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  ptuticipate  and  provide 
input 

The  assessment  rate  recommended  by 
the  Committee  is  derived  by  dividing 
anticipated  expenses  by  the  expected 
cartons  (*/S  bushel)  of  fruit  shipped. 
Because  that  rate  is  apphed  to  actual 
shipments,  it  must  be  established  at  a 
rate  which  will  produce  sufficient 
income  to  pay  the  Committee's  expected 
expenses.  The  annual  budget  and 
assessment  rate  are  usually 
recommended  by  the  Committee  shortly 
before  a  season  starts,  and  expenses  are 
incurred  on  a  continuous  basis. 
Therefore,  budget  and  assessment  rate 
approvals  must  be  expedited  so  that  the 
Committee  will  have  fiinds  to  pay  its 
expenses. 

The  Committee  met  June  21, 1994, 
and  unanimously  recommended 
expenses  of  $210,000  for  the  1994-95 
fiscal  year,  with  an  assessment  rate  of 
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$0,003  per  «/i  bushel  carton  of  fresh  finit 
shipped. 

In  comparison,  1993-94  budget 
expenses  were  $200,000  with  an 
approved  assessment  of  $0.00285.  This 
represents  increases  of  $10,000  in 
expenses  and  of  $0.00015  in  the 
assessment  rate  from  the  amounts 
recommended  for  the  current  fiscal  year. 
The  assessment  rate,  when  applied  to 
anticipated  shipments  of  66,000,000 
cartons  of  assessable  fruit,  will  yield  a 
total  of  $198,000  in  assessment  income. 
Interest  income  for  1994-95  is  estimated 
at  $2,000.  This,  along  with  $10,000  from 
the  Conunittee's  authorized  reserve 
fund,  will  be  adequate  to  cover 
additional  expenses.  Funds  in  the 
reserve  at  the  end  of  the  1994-95  fiscal 
year,  estimated  at  $125,000,  will  be 
vdthin  the  maximum  permitted  by  the 
order  of  approximately  one-half  of  one 
fiscal  year's  expenses. 

Major  expense  categories  for  the 
current  fiscal  year  include  $98,300  for 
salaries,  $36,000  for  the  Manifest 
department,  and  $12,600  for  insurance 
and  bonds. 

An  interim  final  rule  was  issued  on 
August  8. 1994,  and  published  in  the 
Federal  Register  (59  FR  41378,  August 
12, 1994].  A  30-day  comment  period 
was  provided  for  interested  persons.  No 
comments  were  received. 

While  this  action  vdll  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
.  However,  these  costs  would  be 
significantly  offset  by  the  benefits 
derived  bom  the  operation  of  the 
marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities: 
It  foimd  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  will 
tend  to  effectuate  the  declared  policy  of 
the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
pubUcation  in  the  Federal  Register  (5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  April  1, 
1994.  The  marketing  orders  require  that 
the  rates  of  assessment  apply  to  all 
assessable  oranges,  grapefruit, 
tangerines,  and  tangeios  handled  during 
the  fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 


public  meeting  and  pubfished  in  the 
Federal  Register  as  an  interim  final  rule 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  without  change  as  a  final 
rule. 


List  of  Subjects  in  7  CFR  Part  905 

Grapefi^it,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements.  Tangeios,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  905  is  amended  as 
follows: 

PART  905-ORANGES,  GRAPEFRUIT. 
TANGERINES,  AND  TANGELOS. 
GROWN  IN  FLORIDA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  905  which  was 
published  at  59  FR  41378  on  August  12, 
1994.  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  1, 1994; 
Eric  M.  Fonnan. 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  94-27518  Filed  11-4-94;  8:45  am] 
BILUNG  CODE  3410-03-P 


7  CFR  Part  927 

[Docket  No.  FV94-927-1  FIR] 

Expenses  and  Assessment  Rate  for 
the  1994-95  Fiscal  Yean  Winter  Pears 
Grown  in  Oregon,  Washington,  and 
California 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  nde 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Winter  Pear  Control  Committee 
(Committee)  under  Marketing  Order  No. 
927  for  the  1994-95  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  bom  assessments 
on  handlers. 

EFFECnVE  DATE:  July  1, 1994,  through 
June  30, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 

Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2523-S,  Washington. 
DC.  20090-6456,  telephone:  (202)  720- 
5127;  or  Teresa  L.  Hutchinson. 
Northwest  Marketii^  Field  Office.  Fruit 
and  Vegetable  Division,  AMS,  Green- 


Wyatt  Federal  Building,  Room  369. 
Portland.  Oregon,  telephone:  (503)  326- 
2724. 

SUPPt.EMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  927  [7  CFR 
Part  927]  regulating  the  handling  of 
winter  pears  grown  in  Oregon, 
Washington,  and  California.  The 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674],  hereinafter  referred  to  as  the  Act. 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  Under  the  marketing 
order  provisions  now  in  effect,  winter 
pears  grown  in  Oregon.  Washington, 
and  California  are  subject  to 
assessments.  It  is  intended  that  the 
assessment  rate  specified  herein  will  be 
applicable  to  all  assessable  pears 
handled  during  the  1994-95  fiscal  year, 
which  began  July  1,  1994,  and  ends  June 
30, 1995.  This  final  rule  will  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  anv 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  rfforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
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unique  in  that  they  are  brought  about 
thrrn^h  group  action  of  esaantially 
small  entities  acting  on  their  own 
behalf,  lliufl.  both  statutes  have  small 
entity  orientation  and  compatibilitv- 

There  are  approximately  90  handlers 
of  winter  pears  regulated  under  the 
maAeting  order  each  season  and 
approximately  l.BSO  winter  pear 
producers  in  Oregon.  Washington,  and 
California.  Small  agricultural  producers 
hax'e  been  defined  by  the  Small 
Business  Administration  (13  CFR 
§  121.601]  as  those  having  annual 
receipts  of  less  than  $500,000,  and  small 
agricultural  service  Hrms  are  deiined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

The  Oregon .  Washington,  and 
Cahfomia  winter  pear  marketing  order, 
administered  by  the  Department, 
requires  that  the  cssessnient  rate  for  a 
particular  fiscal  year  apyply  to  all 
iiaegsable  winter  pears  handled  from 
the  beginning  of  such  year.  Annual 
budgets  of  expenses  are  prepared  by  the 
Committee,  the  agency  responsible  {or 
local  administration  of  this  marketing 
order,  and  submitted  to  the  Department 
for  approval  The  awmbers  at  the 
Committee  are  handlers  and  producers 
of  Oregon.  Washington,  and  California 
winter  pears.  Tbey  are  familiar  with  the 
Committee's  needs  and  with  the  costs 
for  goods,  services,  and  personnel  in 
their  local  area,  and  are  thus  in  a 
position  to  formulate  appropriate 
budgets.  The  Committee's  budget  is 
formulated  and  discussed  in  public 
saetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

The  assessment  rate  recoHimended  by 
the  Committee  is  derived  by  dividing 
the  anticipated  expenses  by  expected 
shipments  of  pears.  Because  this  rate  is 
applied  to  actual  shipments,  it  must  be 
established  at  a  rate  which  will  provide 
sufficient  income  to  pay  the 
Committae's  expected  exptenses. 

The  Committee  met  on  fune  3,  1994, 
and  unanimously  recommended  total 
expenses  of  S6.B35.926  for  the  1994-95 
fiscal  year.  In  comparison,  the  1993-04 
fiscal  year  expense  amount  was 
$6,933,615,  which  is  $97,689  more  than 
the  amount  recommended  for  the 
current  fiscal  year. 

The  Conunittee  also  unanimously 
recommended  an  assessment  rate  of 
$0.43  per  standard  box,  or  equivalent  for 
winter  pears.  The  Committee  did  not 
recommend  a  supplemental  assessment 
rate  for  Anjou  variety  pears  this  fiscal 
year.  In  comparison,  the  1993-94  winter 
pear  assessment  rate  was  $0.45  per 
standard  box.  or  equivalent  and  $0.04 


for  die  sapplemental  assessment  rate  on 
Aniou  variety  pears.  This  vapeseats  a 
ja02  decrease  in  the  asees— ent  rate 
noamtmmimi  for  Ikis  fiscal  year. 

This  tata.  when  applied  to  anticipated 
winter  pear  shipments  of  13.817,00> 
boxes  or  equivalent,  will  yield  a  total  of 
$5,941,310  in  assessment  income. 
Assaaaaaeot  income,  along  with 
$401 .324  from  other  income  sources, 
and  $493,292  bom  dw  Committee's 
authort2ed  reeerra,  will  be  adequate  to 
cover  budgeted  expenses.  The  S493.292 
withdrawal  of  funds  from  the 
Committee's  authorized  reserve  will 
resuh  in  no  reserve  remaining  at  the  end 
of  the  1994-95  fiscal  period. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  $5,572,500 
for  advertising.  $27&340  for  SOPP  data 
research.  $276340  for  winter  pear 
improvement.  $142,310  for  salaries  and 
benefits,  and  $612,442  for  unshared 
contingency. 

An  interim  final  mle  was  issued  on 
August  22. 1994.  and  pubhshed  in  the 
Fadaral  Kegistcr  (59  FR  44023.  August 
26,  1994]  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  th^  costs  should  be 
significantly  offset  by  the  benefits 
derived  fittm  the  o(>eration  of  the 
marketing  order.  Therefore,  the 
Administxator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  numtjer  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reesonrt>le  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  uill  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  fomMT  Mund  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  a^jtion  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  July  1, 1994. 
The  marketing  order  requires  that  the 
rate  of  asseesment  apply  to  all 
assessable  winter  pears  handled  during 
the  fiscal  year.  In  addition,  handlers  are 
aware  of  diis  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Regisler  as  an  interim  finaJ  rule. 
No  oonunents  were  received  oonceming 
the  interim  final  rule  that  is  adopted  in 


this  acdoD  88  a  final  rule  without 
change. 

List  of  Sukiecto  in  7  CFR  Part  827 

Marketing  a^eemeiUs  and  orders. 
Pears.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  927  is  amended  as 

tOilOWSl 

PAKT  9Z7-¥imTER  PEARS  GAOVIN 
IN  OREGON,  WASHINGTON,  AND 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  927  which  was 
published  at  59  FR  44023  on  August  26, 
1994.  is  adopted  as  a  final  rule  without 
change. 

Dated:  Novsmber  1. 1994. 
Etic  M*  Fennan. 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-27521  Filed  11-4-94;  8:45  am] 
aiLUNO  COOK  SMS-SI-P 


7  CFR  Part  928 

[Docket  No.  FV»4-92a-4FR] 

Papayas  Grown  in  Hawaii;  Final  Rule 
to  Change  the  Memt>ership  of  the 
Papaya  Admlmstrative  Committee 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SLNNMART:  This  final  rule  changes  the 
membership  of  the  Papaya 
Administrative  Committee  tcommittee), 
the  agency  responsible  for  local 
administration  of  the  Hawaiian  papaya 
marketing  twder.  This  rale  increases  the 
number  of  grower  members  on  the 
committee  ftrjm  six  to  nine  and  reduces 
the  niunber  of  handler  members  from 
six  to  three.  The  number  of  growers  in 
the  industry  has  increased  in  recent 
years,  during  the  same  period  the 
number  of  handlers  has  remained 
constant. 

EFFECnVE  DATE:  This  final  rule  becomes 
effective  December  7. 1994, 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush.  Marketing  Order 
Administration  Bcanch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456.  Room  2526-S.  Washington. 
DC  20090-64S6:  telephone  (202)  690- 
3670;  or  Martin  J.  Engeler,  Assistant 
Offioer-In-Charge,  Califomia  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS.  USDA.  2202  Monterey 
Street,  Suite  102B.  Fresno,  California 
93721:  telephone  (209)  487-5901. 
SUPPLEMEMTARVINFOfWIIATION:  This  final 
rule  is  issued  under  Marketing  Order 


No.  928  [7  CFR  Fart  928].  as  amended, 
regulating  the  handling  of  papayas 
grown  in  Hawaii,  hereinafter  referred  to 
as  the  order.  This  order  is  effective  . 
under  the  Agricultural  Maiiceting 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674],  hereinafter  referred  to 
as  the  Act. 

The  Department  of  Agriculture 
(Department]  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Qvil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rale  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  In  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  an  exemption  there&t)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  raling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  mle  on 
small  entities. 

The  purpose' of  the  RFA  is  to  fit 
regulatory  rales  to  the  scale  of  business 
subject  to  such  rales  in  order  that  small 
businesses  will  not  be  imduly  or 
disproportionately  burdened.  Marketing 
orders  issued  pursuant  to  the  Act,  and 
rales  issued  thereunder,  are uniquein 
that  they  are  brought  about  through 
group  action  of  essentially  small  entities 
acting  on  their  owm  behalf.  Thus,  both 
statutes  have  small  entity  orientation 
and  compatibility. 

There  are  approximately  120  papaya 
handlers  subject  to  regulation  under  the 
marketing  order  covering  fi^sh  papayas 
grown  in  Hawaii,  and  approximately 
400  producers  of  papayas  in  Hawaii. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601J  as 


those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  as  those  whose  annual  receipts  are 
less  than  $5,000,000.  A  majority  of  these 
handlers  and  producers  may  be 
classified  as  small  entities. 

Pursuant  to  §  928.120,  the  committee 
currently  consists  of  13  members.  Each 
member  has  an  alternate.  Six  members 
are  growers,  six  are  handlers,  and  one  is 
a  public  member.  The  six  handler 
members  and  alternates  are  nominated 
from  the  production  area  at  large. 
Grower  membership  on  the  committee 
is  apportioned  among  three  districts. 
District  1  (the  Island  of  Hawaii)  is 
represented  by  four  members  and 
alternates,  and  District  2  (the  Islands  of 
Kauai.  Niihau,  Maui,  Molakai.  Lanai. 
Kahoolawe;  and  Kalawao  county),  and 
District  3  (the  Island  of  Oahu)  by  one 
member  and  alternate  each.  Any  grower 
organization  is  limited  to  two  members 
on  the  committee.  Any  handler 
organization  is  limited  to  one  member 
on  the  committee.  ~ 

Section  928.20  also  allows  the 
number  of  grower  and  handler  members 
and  alternate  members  on  the 
committee  and  the  composition  of  the 
committee  between  growers  and 
handlers  to  be  changed  as  provided  in 
§  928.31(o).  Paragraph  (o)  of  §  928.31 
also  authorizes  the  committee,  with  the 
approval  of  the  Secretary,  to  redefine 
the  districts  into  which  the  production 
tuea  is  divided,  reapportion 
membership  on  the  committee.  Any 
such  changes  are  required  to  reflect, 
insofar  as  practicable,  stractural  changes 
within  the  industry  and  shifts  in  papaya 
production  within  the  production  area. 

This  final  rale  changes  the 
composition  of  the  committee  by 
increasing  grower  representation  on  the 
committee  from  six  grower  members  to 
nine  and  reducing  handler 
representation  from  six  members  to 
three.  This  change  was  recommended 
by  the  committee  on  April  22, 1994,  by 
a  vote  of  7  in  favor,  3  opposed,  and  2 
abstentions. 

The  papaya  industry  has  historically 
demonstrated  a  policy  of  maintaining 
equitable  representation  among 
handlers  and  growera.  In  1989, 
committee  membership  was  changed  by 
allocating  three  grower  member 
positions  from  District  1  to  handlers  in 
the  Slate  of  Hawaii.  This  resulted  in  an 
increase  from  three  to  six  handler 
members  and  a  decrease  in  grower 
members  from  District  1  fix»m  seven  to 
four.  The  committee  indicated  that  the 
number  of  growera  in  the  industry  has 
increased  from  325  to  400  since  1989, 
while  the  number  of  handlers  has 
remained  constant.  The  committee 
contends  that  these  factora  support  their 


recommendation  to  change  committee 
memberehip.  This  action  is  intended  to 
provide  increased  grower  representation 
on  the  committee  consistent  %vith  the 
increased  munber  of  growera.  This  rale 
will  not  impose  any  additional  costs  on 
growera  or  handlera. 

Membere  supporting  this  change 
stated  that  the  marketing  order  is 
designed  to  primarily  benefit  growera 
and  for  that  reason  growera  should  have 
a  majority  on  the  committee.  Membera 
supporting  the  recommendation  also 
stated  that  this  change  will  increase 
growera'  influence  in  mattera 
concerning  amendments  to  the 
marketing  order,  and  market  research 
and  development  and  promotion 
activities.  The  majority  of  that  increase 
occurred  in  District  1.  Membera 
opposed  to  the  change  in  the  current 
committee  memberehip  stated  that  the 
marketing  order  should  benefit  the 
entire  industry,  and  believe  the  current 
composition  of  the  committee  provides 
a  good  balance  for  the  industry. 

The  committee  indicated  that  the 
increase  in  the  number  of  growera 
producing  papayas  in  District  1, 
justified  increasing  fixim  four  to  seven 
the  number  of  growera  representing 
District  1  on  the  committee.  Committee 
members  supporting  this  change 
contend  that  the  vast  majority  of 
growera  and  the  bluest  level  of  papa\a 
production  are  located  in  District  1. 
District  1  is  expected  to  produce  55.6 
million  pounds  during  the  1993-94 
season.  Over  the  last  four  yeara  District 
1  has  had  an  average  annual  production 
of  54.1  million  poimds  of  papayas.  For 
the  same  period  District  2  has  an 
average  production  of  760,000  pounds, 
and  District  3  has  an  average  production 
of  1,020,000  pounds  of  papayas. 

The  proposed  rule  concerning  this 
action  was  published  in  the  September 
2. 1994,  Federal  Register  (59  FR  45630). 
writh  a  30-day  comment  period  ending 
October  3, 1994.  No  comments  were 
received. 

Based  on  the  available  information, 
the  Administrator  of  the  AMS  has 
determined  that  this  final  rale  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rale,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  928 

Marketing  agreements,  Papayas. 
Reporting  and  recordkeeping 
requirements. 
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Far  tha  r—ont  Mt  forth  ia  the 
praambla,  7  CFK  Pait  028  is  amaodad  as 
foUows: 

PART  S28-PAPAYAS  GROWN  IN 
HAWAn 

1.  The  authority  citatkm  for  7  CPR 
Part  928  centiimas  to  read  as  follows: 

AMtkorttr  7  U.SXL  •01-674. 

2.  SactBoa  9211.120  is  iwisad  to  read 
as  toUowst 


1929.120    CaaanltlM  raappartlonaMnt 

The  Papaya  Adauaiatrative 
Committae  ahali  ooasist  of  13  members 
and  altaiiialB  BMmbers.  Nine  of  the 
members  ahaU  wpiaaent  growers,  and 
three  shall  represent  handlers.  Seven 
grower  meoabecs  and  their  alternates 
shall  repreaea<  District  1.  one  grower 
member  and  ahecnate  shall  represent 
District  2.  and  one  grower  member  and 
alternate  shall  sepresent  District  3.  No 
grower  orgeniiatioa  shall  have  more 
than  two  aaeibars  cm  the  committee. 
The  three  haadler  niembers  shall  be 
nominated  from  the  production  area  at 
large.  No  h— rikr  organization  is 
tusialtled  to  have  mare  than  one 
handler  membmi  oo  the  committee.  One 
v<oting  public  member  and  ahemate 
shall  also  be  included  on  the  committee. 
The  eligibility  requirements  and 
nomination  procedures  for  the  public 
member  and  alternate  are  specified  in 
§928.122. 

Dated:  Noveniber  1, 1994. 
Eric  M.  FonnaB. 

Deputy  Director:  Frvit  and  Vegetable  Division. 
|FR  Doc.  94-27529  Filed  ll-t-94;  8:45  am] 
WLUNQ  COM  *M»afr.r 


7CFRPart929 

[Docket  No.  FV94-«29-2F»q 

Expenaaa  and  Aaaeaamant  Rata  for 
the  1904-05  Flacal  Year  for  the 
Marketing  Order  Covering  Cranberries 
Grown  in  States  of  Massachusetts, 
Rhode  \atand,  Connecticut,  New 
Jersey,  WIsoonste,  Michigan, 
Mtnnaaote,  Oragon.  Washkigton,  and 
Long  Istend  in  ifw  Stete  of  New  York 

AOENCV:  A^cultural  Marketing  Service, 
USDA. 

ACnOM:  Final  rule. 

SUMMAItT:  The  Department  of 
Agriciiltiue  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  the  interim  final  rule 
which  authorized  expenses  and 
established  an  assessment  rate  for  the 
Cranberry  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 


929  for  the  1994-95  fiscal  year. 
AuUuxiai^an  ai  this  budget  enriileB  tke 
CoBHrittee  te  incur  expenses  diat  ata 
•eeaonable  and  nacessaiy  to  adminietar 
the  progmoL  Funds  to  admiatster  this 
program  are  derived  from  assessraents 
oa  handlers. 

tnmcim,  MTE:  September  1, 1994, 
through  August  31, 1995. 
POn  RIMnCR  MRMMATtON  CONTACT: 
Brenda  D.  ffitl  or  Mark  Hessel, 
Mttketing  Order  Adnrinistiation 
Branch.  F&V,  AMS.  USDA,  P.O.  Box 
96456.  Room  2523-S.  Washington.  DC 
20090-6456;  telephone:  (202)  720-5127. 
SUPPt.aRENTART  WFOWWynON:  lllis  final 
rule  is  issued  under  Marketing 
Agreement  and  Order  No.  929  [7  CFK 
Part  929).  as  amended,  regulating  the 
handling  of  cranberries  grown  in 
Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey.  Wisconsin. 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York,  hereinafter  referred 
to  as  the  "order".  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Ad  of  1937,  as  amended  {7 
U.S.C.  601-674L  hereinafter  referred  to 
as  the  "Act". 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Gvil 
Justice  Reform.  Under  the  marketii^ 
order  provisions  now  in  effect* 
cranberries  grown  in  10  States  are 
subiect  to  assessments.  It  is  intended 
that  the  assessment  rate  as  issued  herein 
will  be  applicable  to  all  assessable 
cranberries  during  the  1994-95  fiscal 
year  beginning  September  1, 1994, 
through  August  31.  1995.  This  final  rule 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15KA)  of  the  Act.  any 
handler  subject  to  an  order  may  fUe 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  «trith 
law  and  request  a  modificatioa  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  Sor 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretwy  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  kas  his  or  her  principal 
place  of  business,  has  juiisdictiQn  ia 
equity  to  review  the  Secretary's  ruling 


on  the  petition,  provided  a  bill  in  equity 
is  filed  not  latar  than  20  days  after  date 
of  ttw  entry  of  the  ruling. 

Pujauaat  to  requiiomeats  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Ackainistrator  of  the  Agricultural 
Marketing  Sarvioe  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

le  purpoae  of  the  RFA  is  to  fit 
regulh^uy  actions  to  the  scale  of 
businns  subject  to  such  actions  in  order 
that  aaa^bttsinesses  will  aot  be  unduly 
or  dis|H<ij|)urfiuBately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Tlieee  are  approximately  30  hanaleTS 
of  cranberries  grown  in  Massadiusetts. 
Rhode  Island.  Conaecticut,  New  Jersey. 
Wisconsin,  Michigan.  Minnesota, 
Qrqgon.  Washington,  and  Long  Island  ia 
the  State  of  New  YorifL  who  are  subfect 
to  ragulation  under  the  cranberry 
marketing  order  and  approximately 
1.O50  producers  of  cranberries  in  the 
regulated  araa.  Small  agricultural 
producers  kave  been  defined  by  the 
Small  Business  Administmtion  [13  CFR 
121.601]  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
■^cultural  service  firms  are  defined  as 
those  whose  aiuiual  receipts  are  less 
than  SS.000.000.  The  majority  of 
cranberry  producers  and  handlers  may 
be  classified  as  small  entities. 

The  cranbeiry  marketing  order, 
administered  by  the  Department, 
requires  that  the  assessment  rate  for  a 
particular  fiscal  year  apply  to  all 
assessable  cranberries  handled  from  the 
beginning  of  such  year.  The  budget  of 
expenses  for  the  1994-95  fiscal  year  was 
prepared  by  the  Committee,  the  agency 
responsible  for  local  administration  of 
this  marketing  order,  and  submitted  to 
the  Department  for  approval.  The 
members  of  the  Committee  are 
producers  of  cranberries.  They  are 
fiuniliar  with  the  Committee's  needs  and 
with  the  co&ts  for  goods.  ser\'ices.  and 
personnel  in  their  local  area  and  are 
thus  in  a  position  to  formulate  an 
appropriate  budget 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  cranberries.  Etecause  that 
rate  is  applied  to  actual  dupments,  it 
must  be  established  at  a  rate  which  will 
produce  sufficient  income  to  pay  the 
Committee's  expected  expenses.  The 
recommended  budget  and  rate  of 
assessment  are  usually  acted  upon  by 
the  Committee  shortly  before  a  season 


starts,  and  expenses  are  incurred  on  a 
continuous  basis.  Therefore,  the  budget 
and  assessment  rate  approval  must  be 
expedited  so  that  the  Committee  will 
have  fimds  to  pay  its  expenses. 

The  Committee  conducted  a  mail  vote 
and  imanimously  recommended  1994- 
95  marketing  order  expenses  of 
$164,690  and  an  assessment  rate  of 
$0.03  per  100-pound  barrel  of 
cranberries.  In  comparison.  1993-94 
budgeted  expenses  were  $155,000,  with 
an  approved  assessment  rate  of  $0.03 
per  100-poimd  barrel  of  cranberries. 
This  represents  an  increase  of  $9,690  in 
expenses  recommended  for  this  fiscal 
year,  with  the  assessment  rate  remaining 
unchanged. 

Assessment  income  for  1994-95  is 
estimated  to  total  $122,580  based  on 
anticipated  fresh  domestic  shipments  of 
4.086,000  barrels  of  cranberries.  The 
assessment  income,  plus  $3,750  in 
interest  income  and  a  withdrawal  of 
$38,360  from  the  Committee's 
authorized  reserve  fund  will  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  at  the  end  of  the 
1994-95  fiscal  year  are  estimated  to  be 
$150,000.  The  reserve  fimd  will  be 
within  the  maximum  permitted  by  the 
order  of  one  fiscal  year's  expenses. 
Major  expense  categories  for  the 
1994-95  fiscal  year  include  $70,110  for 
operating  expenses.  $40,500  for  travel 
expenses,  and  $33,241  for 
administrative  expenses. 

An  interim  final  rule  was  published 
in  the  Federal  Kagiater  (59  PR  44025, 
August  26, 19941  and  provided  a  30-day 
conunent  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  from  the  operation 
of  the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  munber  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  likely  to  be 
incurred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expenses  will  tend  to  efiectiiate  the 
declared  policy  of  the  Act 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  30  days  after 
publication  in  the  Federal  Register  {S 
U.S.C  553]  because  the  Committee 
needs  to  have  sufficient  fimds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 


year  for  the  program  began  September  1, 
1994.  The  markiBting  order  requires  that 
the  rate  of  assessment  apply  to  all 
assessable  cranberries  handled  during 
the  fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change. 

List  of  Sdbjecto  in  7  CFK  Part  929 

Cranberries.  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  929  is  amended  as 
follows: 


PART  929-CRANBERRlES  GROWM  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND.  CONNECTICUT,  NEW 
JERSEY,  WISCONSIN,  MICHIGAN, 
MINNESOTA,  OREGON. 
WASHINGTON.  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  929  which  was 
published  at  59  FR  44025  on  August  26, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  1 .  1994. 
Eric  M.  Fonnan. 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc  94-27518  Filed  11-4-94;  8:45  am] 
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7CFR  Part  931 

Pocket  No.  FV94-e31-inRJ 

Fresh  Bartiett  Pears  Grown  in  Oregon 
and  Washington;  Expenses  and 
Assessment  Rate  for  the  1994-95 
Fiscal  Year 

AGENCy:  Agricultural  Marketing  Service, 
USDA. 

ACnOM:  Final  rule. 


SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final,  without  change,  the  provisions 
of  the  interim  final  nde  which 
authorized  expenses  and  established  an 
assessment  rate  for  the  Northwest  Fresh 
BartleU  Pear  Marketing  Committee 
(Conunittee)  under  Marketing  Order  No. 
931  Cor  the  1994-45  fiscal  year. 
Authorization  of  this  budget  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  Funds  to  administer  the 
program  are  derived  from  assessments 
on  handlers. 


EFFECTIVE  DATE:  July  1, 1994,  through 
June  30, 1995. 

FOB  FURTHER  INFORMATKM  CONTACT: 
Britthany  E.  Beadle,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  Room  2523-S,  Washington 
DC  20090-6456,  telephone:  202-720- 
5127;  or  Teresa  L.  Hutchinson, 
Northwest  Marketing  Field  Office,  Fruit 
and  Vegetable  Division,  AMS,  USDA, 
Green-Wyatt  Federal  Building,  Room 
369, 1220  Southwest  Third  Avenue, 
Portland,  Oregon  97204.  telephone: 
503-326-2724. 


SUPPLEMENTARY  INFORMATKM:  This  rule 
is  issued  under  Marketing  Agreement 
No.  141  and  Marketing  Order  No.  931, 
both  as  amended  (7  CFR  Part  931), 
regulating  the  handling  of  fresh  Bartiett 
pears  grown  in  Oregon  and  Washington 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  {7  U.S.C.  601-674].  hereinafter 
referred  to  as  the  Act 

Tlie  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Iteform.  Under  the  marketing 
order  now  in  effect,  Bartiett  pears  grown 
in  Oregon  and  Washington  are  subject  to 
assessments.  Funds  to  administer  the 
Bartiett  pear  marketing  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
specified  herein  will  be  applicable  to  all 
assessable  pears  during  the  1994-95 
fiscal  year  beginning  July  1. 1994,  and 
ends  June  30. 1995.  This  final  rule  will 
not  preempt  any  state  or  local  laws, 
regiilations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15HA)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  nilii^ 
on  the  petition,  provided  a  bill  in  equity 
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is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Admi^strator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  65  handlers 
regulated  under  the  marketing  order 
each  year  and  approximately  1,800 
producers  of  Bartlett  pears.  Small 
agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601}  as 
those  having  annual  receipts  of  less  than 
$500,000.  and  small  agricultural  service 
firms  are  deflned  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  Bartlett  pear  handlers  and 
producers  in  Oregon  and  Washington 
may  be  classified  as  small  entities. 

The  budget  of  expenses  for  the  1994- 
95  fiscal  year  was  prepared  by  the 
Committee,  the  agency  responsible  for 
local  administration  of  the  marketing 
order,  and  submitted  to  the  Department 
for  approval.  The  members  of  the 
Committee  are  producers  and  handlers 
of  Bartlett  pears.  They  are  familiar  with 
the  Committee's  needs  and  with  the 
costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget.  The 
budget  was  formulated  and  discussed  in 
a  public  meeting.  Thus,  all  directly 
affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  fresh  Bartlett  pears  grown 
in  Oregon  and  Washington.  Because  that 
rate  will  be  apphed  to  actual  shipments, 
it  must  be  established  at  a  rate  that  will 
provide  sufficient  income  to  pay  the 
Committee's  expenses. 

The  Conunittee  met  on  June  2,  1994, 
and  unanimously  recommended  total 
expenses  of  $96,410  with  an  assessment 
rate  of  $0.02  per  standard  box  or 
equivalent  for  the  1994-95  fiscal  year. 
In  comparison,  1993-94  budgeted 
expenses  were  $112,425,  with  an 
approved  aasessment  rate  of  $0,025  per 
standard  box  or  equivalent.  This 


represents  a  $16,015  decrease  in 
expenses  and  a  $0,005  decrease  in  the 
assessment  rate  from  the  amounts 
recommended  for  the  current  fiscal  year. 

The  assessment  rate,  when  applied  to 
anticipated  pear  shipments  of  2,721,888 
standard  boxes  or  equivalent,  will  yield 
$54,438  in  assessment  income. 
Assessment  income,  combined  with 
$4,000  from  other  income  sources,  and 
$37,972  from  the  Committee's 
authorired  reserve,  will  be  adequate  to 
cover  budgeted  expenses.  The 
withdrawal  of  $37,972  frt>m  the 
Committee's  authorized  reserve  fund 
will  result  in  no  reserve  remaining  at 
the  end  of  the  1994-95  fiscal  year. 

Major  expense  categories  for  the 
1994-95  fiscal  year  include  $42,683  for 
salaries,  $17,597  for  unshared 
contingency,  and  $4,695  in  employee 
health  benefits. 

An  interim  final  rule  was  published 
in  the  Federal  Register  on  [59  PR  44311. 
August  29, 1994)  and  provided  a  30-day 
comment  period  for  interested  persons. 
No  comments  were  received. 

While  this  action  will  impose  some 
additional  costs  on  handlers,  the  costs 
are  in  the  form  of  uniform  assessments 
on  all  handlers.  Some  of  the  additional 
costs  may  be  passed  on  to  producers. 
However,  these  costs  will  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  Therefore,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

It  is  found  that  the  specified  expenses 
for  the  marketing  order  covered  in  this 
rule  are  reasonable  and  hkely  to  be 
inciirred  and  that  such  expenses  and  the 
specified  assessment  rate  to  cover  such 
expen.ses  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

It  is  further  fotmd  that  good  cause 
exists  for  not  postponing  the  effective  ' 
date  of  this  action  imtil  30  days  afier 
pubUcation  in  the  Federal  Register  (5 
U.S.C.  553]  because  the  Committee 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  The  1994-95  fiscal 
year  for  the  program  began  July  1 ,  1994. 
The  marketing  order  requires  Uiat  the 
rate  of  assessment  apply  to  all 
assessable  Bartlett  pears  handled  during 
the  fiscal  year.  In  addition,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  published  in  the 
Federal  Register  as  an  interim  final  rule. 
No  comments  were  received  concerning 
the  interim  final  rule  that  is  adopted  in 
this  action  as  a  final  rule  without 
change 


List  orSubfects  in  7  CFR  Part  931 

Marketing  agreements.  Pears, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 

!>reamble,  7  CFR  Part  931  is  amended  as 
bllows: 

PART  931— FRESH  BARTLETT  PEARS 
GROWN  IN  OREGON  AND 
WASHINGTON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  931  which  was 
published  at  59  FR  44311  on  August  29, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  1, 1994. 
Eric  M.  Forman, 

Deputy  Director.  Fru/f  and  Vegetable  Division. 
|FR  Doc.  94-27520  Filed  11  4  04:  8:45  am] 
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7  CFR  Parts  932  and  944 
[Docket  No.  FV93-032-3FIR1 

Olives  Grown  In  Caiifomla  and 
Imported  Olives;  Revisions  of 
Outgoing  Inspection  Requirements 
and  Size  Requirements  for  Whole 
Pitted  Olives 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

action:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  changes,  the 
provisions  of  an  interim  final  rule 
amending  outgoing  inspection 
regulations  under  the  California  olive 
marketing  order  to  authorize  handlers  to 
use  in-plant  Quality  Assurance 
Programs  (QAPs)  in  Heu  of  continuous 
in-line  inspection.  This  rule  also 
permits  handlers  to  size  whole  pitted 
olives  by  diameter  as  an  alternative  to 
the  requirement  that  such  olives  be 
sized  by  weight  prior  to  pitting. 
Conforming  changes  are  made  to  the 
size  requirements  for  imported  whole 
pitted  olives  so  that  the  requirements  for 
domestic  and  imported  olives  are 
applied  similarly.  The  changes  in  the 
California  olive  requirements  are 
designed  to  result  in  more  efficient 
handling  operations.  The  changes  in 
import  requirements  are  necessary 
under  section  Be  of  the  Agricultural 
Marketing  Agreement  Act  of  1937. 
EFFECTIVE  DATE:  Effective  on  December 
7, 1994. 

FOn  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  California  Marketing 
Field  Office,  Fruit  and  Vegetable 
Division,  AMS,  USDA.  2202  Monterey 


Street,  Suite  102B.  Fresno,  Cafifomia 
93721,  telephone  209-487-5901;  or 
Caroline  Thorpe,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS,  USDA.  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
5127.  • 

SUPPLEMEMTARV  MFORMATiON:  Hiis  final 
rule  is  issued  under  Marketing 
Agreement  No.  148  and  Marketing 
Order  No.  932  (7  CFR  Part  932],  both  as 
amended,  eegulatiog  the  handling  of 
olives  g^Mfn  in  Califbmia,  hereinafter 
referred  to  as  the  order.  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U^^C.  601-674],  hereinafter 
referred  to  as  the  Act. 

This  final  rule  is  also  issued  pursuant 
to  section  8e  of  the  Act,  which  provides 
that  whenever  certain  specified 
commodities,  including  olives,  are 
subject  to  grade,  size,  quality,  or 
maturity  requirements  under  a  Federal 
marketing  order,  the  same  or 
comparable  requirements  sliall  be 
applied  to  imports  of  those 
commodities. 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

Tliis  final  rule  has  been  reviewed 
under  Executive  Order  12778.  Civil 
Justice  Reform.  This  final  rule  is  not 
intended  to  liave  retroactive  effect.  "ITiis 
final  rxile  will  not  preempt  any  State  or 
local  laws,  regulations,  or  poUcies, 
unless  they  present  an  irreconcilable 
conflict  with  tliis  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  e.xhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  tlie  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  ruie  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  liis  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  die  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 
There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  reflations  issued 
under  section  8e  of  the  Act. 


Pxirsuant  to  the  requirements  set  forth 
in  the  R^latory  Flexibility  Act  (liFA). 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  impact  of  this  final  rule 
on  small  entities. 

The  purpose  of  the  I?FA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  iMsed  on  those  established  under 
Federal  marketing  orders. 

There  are  5  handlers  of  oUves 
regulated  under  the  order,  and 
approximately  1,350  producers  in  the 
regulated  area.  In  addition,  there  are 
approximately  25  importers  of  ohves 
subject  to  the  requirements  of  the  olive 
import  regulation.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  [13  CFR 
121.601)  as  those  having  annual  receipts 
of  less  than  $500,000,  and  small 
agricultural  service  firms,  which 
include  olive  handlers  and  importers, 
are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  The 
majority  of  the  olive  producers  and 
importers  may  be  classified  as  small 
entities.  None  of  the  olive  handlers  may 
be  so  classified. 

The  interim  final  rule  was  issued  on 
July  21. 1994,  and  pubhshed  in  the 
Federal  Register  (59  FR  38104,  July  27. 
1994],  with  an  effective  date  of  July  27. 
1994.  That  rule  amended  §§  932.152, 
and  932.401  of  regulations  in  effect 
under  the  order.  That  fule  provided  a 
30-day  comment  period  which  ended 
August  26. 1994.  No  comments  were 
received. 

The  Cahfomia  Olive  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  rai 
December  14,  1993,  and  imanimously 
recommended  revising  outgoing 
inspection  procedures  to  permit 
handlers  to  establish  a  QAP  in  lieu  of 
maintaining  continuous  in-line  outgoing 
inspection  of  processed  olives.  Outgoing 
inspection  is  the  assignment  of  a  final 
grade  to  the  product  after  processing  is 
completed,  according  to  the 
requirements  of  the  U.S.  Standards  for 
Grades  of  Canned  Ripe  Olives 
(Standards)  (7  CFR  52.3751  to  52,3764). 
The  committee  also  recommended  that 
handlers  be  allowed  to  size  whole  pitted 
olives  by  diameter  after  pitting,  as  an 
alternative  to  the  requirement  that  such 


olives  be  sized  by  weight  prior  to 
pitting. 

Prior  to  the  interim  final  rule.  §  932.52 
of  the  order  and  §  932.152  of  the 
regulations  required  handlers  to 
maintain  continuous  in-line  outgoing 
inspection  for  the  handling  of  processed 
olives.  Also,  pursuant  to  §  932.53,  such 
outgoing  inspection  is  performed  by  the 
Processed  Products  Branch  (PPB)  of  the 
Department.  Continuous  in-line 
outgoing  inspection  consists  of 
inspection  and  grading  services  in  an 
approved  plant  whereby  one  or  more 
PPB  inspector(s)  are  present  at  all  times 
the  plant  is  in  operation  to  make  in- 
process  checks  on  the  preparation, 
processing,  packing,  and  warehousing  of 
all  products  and  to  assure  compliance 
with  sanitarj-  requirements.  However, 
costs  for  continuous  in-line  outgoing 
inspection  have  increased  in  recent 
yeaw.  Thus,  the  PPB  is  prepared  to 
develop  QAP  inspection  procedures 
which  will  provide  quality  assurance 
certification  for  CaUfomia  olive 
handlers,  thereby  reducing  handlers' 
inspection  costs. 

Currently,  most  handlers  employ  their 
own  quality-control  personnel.  The  PPB 
is  prepared  to  establish  QAPs  with 
individual  handlers  as  provided  in  the 
"Regulations  Governing  Inspection  and 
Certification  of  Processed  Fruits  and 
Vegetables  and  Related  Products"  (7 
CFR  Part  52.2).  As  established,  handleis 
vkrill  be  permitted  to  use  a  QAP 
inspection  procedure  rather  than 
continuous  in-line  outgoing  inspection. 
Under  a  QAP,  the  PPB  provides  training 
for  the  handler's  quality-control 
personnel.  The  handler's  quality- 
control  personiwl  will  be  trained  in  the 
same  procedures  currently  used  by  the 
PPB  inspectors.  Once  the  handler's 
quahty-control  personnel  are  trained  to 
properly  perform  the  same  duties  and 
responsit^hties  as  a  PPB  inspector,  a 
period  of  evaluation  of  the  reliability  of 
the  handl^-'s  quality  control 
responsibilities  begins.  This  is  the 
reliabihty  evaluation  period.  At  such 
time  as  the  handler's  quality-control 
personnel  successfully  complete  the 
reliability  evaluation  period,  a  QAP  will 
begin  operation  with  oversight  prmided 
by  the  PPB.  The  PPB  inspectors  will 
continue  to  issue  certificates  of 
inspection.  Certificates  of  inspection 
will  be  based  on  outgoing  inspection 
records  maintained  by  the  handler's 
QAP  personnel.  These  will  be  verified 
through  spot-checks  and  sample 
regrading  by  PPB  inspectors.  A  QAP 
will  continue  to  assure  safe,  wholesome, 
and  uniformly  high-quality  processed 
products. 

Under  a  QAP.  each  handier  and  the 
PPB  will  develop  an  individually 
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written  plan  tailored  to  each  handler's 
facility.  A  contract  between  the  handler 
and  the  PPB  will  also  be  developed 
based  upon  the  terms  of  the  QAP.  The 
contract  will  be  signed  at  the  beginning 
of  the  reliability  evaluation.  Once  a 
handler's  QAP  is  approved,  the  handler 
is  notified  in  writing  and  the  PPB  begins 
verifying  the  work  of  the  handler's  QAP 
personnel.  Such  verification  may 
include  reviews  of  plant  sanitation, 
quality  and  non-quality  product 
analyses,  procedures  and/or  techniques, 
case-stamping,  checkloading,  condition 
of  container,  or  other  types  of 
procedures  normally  performed  by  the 
PPB.  Inclusion  of  any  or  all  of  these 
verification  procedures  will  be 
determined  by  the  operating 
characteristics  of  each  handler's  facility 
or  facilities. 

In  the  event  deviations  from  proper 
QAP  procedures  are  detected  by  the  PPB 
during  the  reliability  verification 
process,  the  handler  will  be  informed  of 
the  problem  and  corrective  action 
required.  If  corrective  action  is  taken. 
the  QAP  continues  in  operation. 
Continued  deviations  may  result  in 
suspension  of  QAP  approval.  The 
suspension  may  be  permanent  or 
temporary  and  may  only  be  restored 
upon  concurrence  by  the  PPB.  During 
any  suspension,  the  handler  would  be 
required  to  use  continuous  in-line 
inspection. 

Establishing  a  QAP  inspection 
procedure  meets  marketing  order 
inspection  requirements,  and  provides 
handlers  with  an  alternative  to 
continuous  in-line  inspection  (which 
requires  the  presence  of  a  PPB  inspector 
during  final  processing  prior  to  the 
packaging  of  olives).  To  effectuate  this 
change,  paragraphs  (a)  and  (b)(1)  of 
§932.152,  Outgoing  regulations,  are 
revised  to  add  authority  for  handlers  to 
use  either  the  QAP  process  or 
continuous  in-line  insfwction. 

Section  932.52  authorizes  sizing  of 
whole  pitted  olives  based  upon  count- 
per-pound  designations  (the  actual 
weight  of  individual  &uit)  or 
modifications  recommended  by  the 
committee  and  approved  by  the 
Secretary.  Prior  to  the  interim  final  rule, 
§932.152  specified  that  all  processed 
olives  must  be  sized  in  accordance  with 
the  count-per-pound  designations 
established  for  canned  whole  ripe 
olives,  and  further  required  that  such 
sizing  be  done  prior  to  pitting.  This  final 
rule  provides  an  alternative  method  for 
sizing  whole  pitted  olives  to  provide 
handlers  with  more  flexibility  in  their 
operations  while  ensuring  that 
appropriate  size  standards  are 
continued  for  whole  pitted  olives. 


The  Standards  provide  a  method  for 
sizing  whole  pitted  fruit  on  the  basis  of 
illustrations  and  approximate  diameter 
ranges  (§  52.3754,  Table  I).  For  example, 
olives  that  are  "Jumbo"  in  size  are  those 
that  are  approximately  22  to  24 
millimeters  in  diameter  and  conform 
closely  with  tht  applicable  illustration 
in  Table  I.  The  committee  believes  that 
tills  sizing  method  may  be  more 
appropriate  for  whole  pitted  olives, 
which  now  account  for  a  substantial 
majority  of  the  California  olives 
packaged  in  the  whole  form.  Thus,  this 
rule  authorizes  the  sizing  of  whole 
pitted  olives  after  pitting  in  accordance 
with  the  illustrations  and  approximate 
diameter  ranges  provided  in  the 
Standards. 

The  Standards  also  provide 
allowances  for  size  variances  for  whole 
pitted  ohves  in  §  52.3756.  The 
requirements  of  U.S.  Grade  C  (the 
minimum  allowed  luider  the  order), 
provide  that  of  the  60  percent,  by  count, 
of  the  olives  that  are  most  uniform  in 
size,  the  diameter  of  the  largest  olive 
cannot  exceed  the  diameter  of  the 
smallest  olive  by  more  than  4 
millimeters.  These  variances  will  be 
applied  to  whole  pitted  olives  when 
handlers  choose  to  have  their  pitted 
olives  sized  by  diameter,  after  pitting. 
The  committee  believes  that  these 
guidelines  for  sizing  whole  pitted  olives 
are  sufficient  and  that  no  additional 
specifications  relating  to  size  are  needed 
at  this  time. 

To  provide  for  this  change  in  whole 
pitted  olive  sizing  requirements, 
paragraph  (f)  of  §932.152  is  revised  to 
add  authority  for  sizing  by  diameter  as 
provided  in  the  Standards.  In  addition, 
paragraph  (b)(1)  of  §  932.152  is  revised 
by  deleting  the  sentence  which  requires 
sizing  prior  to  pitting.  Also,  paragraph 
(b)(2)  is  revised  to  reflect  the 
elimination  of  the  in-line  inspection  and 
sizing  prior  to  pitting  requirements. 

This  rule  changes  the  interim  final 
rule  published  in  the  Federal  Register 
July  27. 1994  [59  PR  38104).  That  rule 
modified  Table  U  in  §932.152. 
paragraph  (g)(1),  to  conform  to  rule 
changes  made  in  1991.  However,  further 
changes  were  made  to  Table  II  in  an 
interim  final  rule  published  in  the 
Federal  Register  on  September  13,  1994 
[59  FR  46907).  This  final  rule  therefore 
conforms  with  the  changes  in  the  most 
recent  interim  final  rule. 

In  accordance  with  section  8e  of  the 
Act,  olives  imported  into  the  United 
States  are  subject  to  comparable  size 
requirements  as  established  for 
domestically  grown  olives  under  the 
order.  Those  requirements  are  found  in 
Olive  Regulation  1  [7  CFR  944.401). 


Under  the  import  regulation,  canned 
pitted  ripe  olives  are  subject  to 
minimum  size  requirements  in  terms  of 
a  minimum  diameter  and  a  specific 
tolerance  for  undersized  fruit.  The 
undersize  tolerances  set  forth  in  the 
import  regulation  are  based  upon  those 
established  for  canned  whole  olives 
under  the  Cafifomia  olive  marketing 
order. 

As  previously  explained,  this  final 
rule  establishes  size  requirements  for 
canned  pitted  olives  under  the  order  in 
terms  of  illustrations,  approximate 
diameter  ranges,  and  size  variances 
which  are  set  forth  in  the  Standards. 
Thus,  in  accordance  with  section  8e  of 
the  Act,  conforming  changes  are  made 
in  the  minimiun  size  requirements  for 
imported  canned  pitted  olives  so  that 
such  requirements  are  applied  in  a 
manner  similar  to  that  under  the  order. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  vfith  the  issuance  of  this  final 
rule. 

After  consideration  of  all  relevant 
matter  presented,  including  information 
and  recommendations  submitted  by  the 
committee  and  other  available 
information,  it  is  found  that  finalizing 
the  interim  final  rule,  with  changes,  as 
published  in  Federal  Register  [59  FR 
38104),  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Lists  of  Subjects 

7  CFR  Part  932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

7  CTR  Part  944 

Avocados,  Food  grades  and  standards, 
Crapefhiit,  Grapes,  Imports,  Kiwifruit. 
Limes,  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  both  7 
CFR  Parts  932  and  944  continues  to  read 
as  follows: 

Authority:  7  U.S.C  601-674. 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

2.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  932  which  was 
published  at  57  FR  38104  on  July  27, 
1994.  is  adopted  as  a  final  rule  with  the 
following  change: 

Table  II  in  §  932.152(g)(1)  is  revised  to 
read  as  follows: 


{932.152    Ou^idng  regulations. 
•        •        •        •        • 

(1)  *  *    * 

Table  II.-Ajmited  Use  Size  Olives 


Variety' 


Group  1,  except 
Ascoiano,  Barounl, 
and  St  Agostino. 

Group  1,  Ascotano, 
Barounl,  and  SL 
Agostino. 

Group  2,  except 
ObUza. 

Group  2,  Obliza 


Average  count  range 
(per  pound) 


76-90,  inclusive. 

106-140,  inclusive. 

141-180,  inclusive. 
128-140,  inclusive. 


PART  944— FRUITS,  IMPORT 
REGULATIONS 

3.  Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  944  which  was 
published  at  59  FR  38104  on  July  27. 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  1, 1994. 
Eric  M.  Forman, 

Deputy  Director.  Fruit  and  Vegetable  Division. 
(FR  Doc.  94-27517  Filed  11-4  04;  8:45  am) 
BILUNQ  CODE  34tO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  Na  tS-SW-oe-AD;  Amendment 
39-«068:  AD  94-22-08] 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.— Manufactured 
Model  UH-1A,  UH-1B,  UH-1E.  UH-1F, 
UH-1H.  UH-1L.  UH-1P,  TH-1F  and  TH- 
1L  Helicopters 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  restricted  category  military  Model 
UH-IA.  UH-IB.  UH-IE.  UH-IF.  UH- 
IH.  UH-IL,  and  TH-IL  helicopters,  that 
currently  requires  an  inspection  before 
the  first  flight  of  each  day  of  certain  tail 
rotor  drive  shafts  and  the  tail  rotor  drive 
shaft  hanger  bearings  (bearings)  for 
grease  leakage,  security,  overheat 
conditions,  binding,  or  roughness  until 
the  bearings  are  replaced.  "Diis 
amendment  requires  the  same 


inspection  of  the  bearings,  but  also 
requires  replacement  of  the  affected 
bearings  within  the  next  100  hours  time- 
in-service  and  extends  the  requirements 
of  this  AD  to  the  Model  UH-lP  and  TH- 
IF  helicopters  that  were  recently  type 
-    certificated.  This  amendment  is 
prompted  by  an  accident  involving  a 
bearing  failure,  and  by  the  certification 
of  two  additional  affected  helicopter 
models.  The  actions  specified  by  this 
AD  are  intended  to  prevent  failure  of  the 
bearing,  failure  of  the  tail  rotor  drive 
shaft,  and  subsequent  loss  of  control  of 
the  helicopter. 

DATES:  Effective  November  22, 1994. 
Comments  for  inclusion  in  the  Rules 
.    Docket  must  be  received  on  or  before 
January  6, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  93-SW-08-AD,  2601 
Meacham  Boulevard,  Room  663,  Fort 
Worth,  Texas  76137. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer. 
Rotorcraft  Certification  Office.  FAA. 
Rotorcraft  Directorate.  2601  Meacham 
Boulevard.  Fort  Worth.  Texas  76137, 
telephone  (817)  222-5157,  fax  (817) 
222-5959. 

SUPPLEMENTARY  INFORMATION:  On 
Febniary  5, 1992,  the  FAA  issued 
Priority  Letter  (PL)  AD  92-03-14." 
applicable  to  Bell  Helicopter  Textron, 
hic.  (BHn)-manufactured  Model  UH- 
lA.  UH-IB.  UH-IE.  UH-IF.  UH-lH, 
UH-IL,  and  TH-lL  helicopters,  to 
require  an  inspection  before  the  first 
flight  of  each  day  of  certain  tail  rotor 
(T/R)  drive  shafts  and  T/R  drive  shaft 
hanger  bearings  (bearings)  for  grease 
leakage,  security,  overheat  conditions, 
binding,  or  roughness  until  the  affected 
bearings  are  replaced.  That  action  was 
prompted  by  an  accident  involving  a 
BHTI  Model  412  helicopter  that 
experienced  a  bearing  failure. 
Inspections  performed  as  part  of  the 
accident  investigation  found  metal 
particles  from  the  manufacturing 
process  in  the  uoarings.  Contaminated 
bearings  can  seize  and  stop  rotating, 
causing  the  spline  coupling  shaft  to 
rotate  inside  the  bearing  and  overheat. 
That  condition,  if  not  corrected,  could 
result  in  Eailure  of  the  bearing,  failure  of 
the  T/R  drive  shaft,  and  subsequent  loss 
of  control  of  the  helicopter. 

Since  the  issuance  of  that  AD.  the 
FAA  has  determined  that  the  affected 
bearings  need  to  be  replaced  within  the 
next  100  hours  time-in-service  in  lieu  of 
continued  inspections  before  the  first 
ilight  of  each  day  as  required  by  the  PL 
AD.  In  addition.  Type  Certificate  No. 


H12NM  was  issued  March  30, 1993,  to 
Western  International  Aviation,  Inc.  fb'- 
Model  UH-IF,  UH-IP,  and  TH-iF 
helicopters  that  use  the  same  bearings. 
Therefore,  this  AD  should  be  applicable 
to  these  model  heUcopters.  Also,  some 
editorial  changes  were  made  to  the  AD. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  heUcopters  of  the  same 
type  design,  this  AD  supersedes  PL  AD 
92-03-14  to  require  the  same  inspection 
of  the  affected  bearings,  but  also  to 
require  replacement  of  the  affected 
bearings  within  the  next  100  hours  time- 
in-service.  Due  to  the  critical  need  to 
ensure  the  integrity  of  the  bearings  that 
maintain  control  of  the  T/R  drive  shaft 
through  which  power  is  provided  to  the 
T/R  system,  to  comply  with  the 
requirements  of  this  AD  before  the  first 
flight  of  each  day,  and  to  start  the 
required  inspections  on  the 
additionally-affected  model  heUcopters. 
this  rule  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  the 
affected  helicopters. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  fUght  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
ftre  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extrranely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  {Persons.  A  report  that 
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summarizet  each  FAA-public  contact 
concerned  %vith  the  substance  of  this  AD 
will  be  filed  ia  the  Rules  Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  93-S\V-08-AD."  The 
(KMtcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  A(X>RESSES. 

List  of  Subjecto  in  14  CFR  Part  30 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety.  Adoption  of  the 
AmendmenL 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


(AD),  Amendment  39-9058,  to  read  as 
follows: 


AOM-SS-««    CaltiBniia DtpaitiiMat of 
Fanstiy;  GarUck  Halicoplsra;  Hawkins 
I  AviattoB.  be;  I 
I  HdlosplHS.  bK.;  ( 


1  lalaniabaBal.  Im:^  Smith 
HsUoaplafs;  Soudieni  Aare  CsrporattoB; 
Soutfawaal  Florida  AvialiaB;  WastCaMi 
FabricatkNw:  and  Y/mtmni  I—Muatiooal 
Aviation  Inc.:  Amendment  39-9058. 
Docket  Number  93-SW-0»-AD. 
Supersedes  Priority  Lener  AD  92-03-14, 
Docke<  No.  91-ASW-32. 
Applicability:  Bell  Helicopter  Textron. 
Inc.— ojanufKtured  Model  UH-lA.  UH-lB, 
UH-IE.  UH-IF,  UH-IH,  UH-lL,  UH-lF, 
TH-lF,  and  TH-1L  helicopters,  certiricated 
in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  a  tail  rotor  (T/R)  drive  shaft  hanger  bearing 
(bearing),  feilure  of  the  T/R  drive  shaft,  and 
subsequent  loss  of  control  of  the  helicopter, 
acoompiisb  the  following: 

(a)  Before  further  flight,  after  the  effective 
date  of  this  AD.  determine  the  aerial  number 
(S/N)  etched  on  the  seal  area  of  the  bearing, 
part  number  (P/N)  204-040-623-005.  If  the 
bearing  has  a  S/N  with  a  prefix  of  T  or  N, 
accomplish  the  inspection  specified  in 
paragraph  (b)  until  the  affected  bearing  is 
replaced  in  accordance  vtrith  paragraph  (d)  of 
this  AD. 

Note:  Bearings  with  a  S/N  prefix  of  NC  are 
not  required  to  comply  with  this  AD. 

(b)  Before  the  first  flight  of  each  day.  until 
the  affected  bearings  are  replaced  in 
accordance  with  paragraph  (d)  of  this  AO, 
accomplish  the  following  inspections  of  the 
T/R  drive  shaft  and  bearings: 

(1)  Visually  inspect  the  bearings  for  grease 
leakage  that  continues  for  more  than  10  hours 
time-in-service  after  installation  of  a  zero- 
time  bearing. 

(2)  Visually  inspect  the  T/R  drive  shaft  and 
the  bearings  and  housing  for  security  and 


:  49  use.  App.  1354(a),  1421 
and  1423: 49  U.SXI  106(g):  and  14  CFR 
11.89. 

fM.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 


(3)  Visually  inspect  the  bearings  for  an 
overheat  condition  and  inspect  overheat 
Indicator  stripes  for  discoloration. 

(4)  Rotate  the  T/R  drive  shaft  by  hand 
while  feeling  the  bearing  housing  for  bearing 
binding  or  roughness. 

(c)  Before  further  Qight,  replace  any 
bearings  tiiat  exhibit  signs  of  continued 
grease  leakage,  overheating,  binding, 
roughness,  or  are  otherwise  unairworihy,  and 
secure  any  insecure  bearings  and  housings  in 
accordance  with  the  applicable  maintenance, 
repair,  and  overhaul  manuals. 

(d)  Within  the  next  100  hours  time-in- 
service  after  the  effective  date  of  this  AD, 
remove  from  further  service  any  bearing, 
P/N  204-040-623-005,  that  has  a  S/N 
with  a  prefix  of  T  or  N,  and  replace  with 
a  bearing.  P/N  204-040-623-005,  that 
has  a  S/N  without  a  prefix  of  T  or  N. 
Remove  and  replace  the  bearings  in 
accordance  with  the  procedures  in  the 
applicable  Bell  Helicopter  Textron,  Inc. 
maintenance,  repair  and  overhaul 
manuals. 


(e)  Installation  of  bearings  containing  a 
prefix  other  than  T  or  N  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  FAA, 
Rotorcraft  Directorate.  Operators  shall  submit 
their  request*  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  CerUfication  Office. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Cenification 
OfBce. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  ofthis 
AD  can  be  accomplished. 

(h)  This  amendment  becomes  effective  on 
November  22. 1994. 

Issued  in  Fort  Worth,  Texas,  on  October  24, 
1994. 

EricBries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  94-26880  Filed  11-4-94;  8:45  ami 
sauNO  coot  4t10-tS-» 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240  and  249 

[Release  No.  04-34922;  File  No.  37-16-64] 

RIN3235-AQ11 

Exemptive  Relief  and  Simplification  of 
Filing  Requirements  for  Debt 
Securities  To  Be  Listed  on  a  National 
Securities  Exchange 

AOENCV:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Sectuities  and  Exchange 
Commission  ("Commission")  is 
adopting  new  Rule  Sal 2-11  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  and  amending  certain 
Exchange  Act  rules  to  reduce  existing 
regulatory  distinctions  between  debt 
securities  listed  on  a  national  securities 
exchange  and  those  traded  in  the  over- 
the-counter  market.  The  Commission 
also  is  simplifying  registration 
prtKedures  under  the  Exchange  Act  for 
listed  debt  securities.  The  new  rule  and 
amendments  will:  exempt  listed  debt 
securities  from  restrictions  on 
borrowing  and  &x)m  most  of  the  proxy 
and  information  statement  rules; 
provide  for  the  automatic  effectiveness 


of  Form  8-A  registration  statements  for 
listed  debt  sectuities;  and  eliminate  the 
filing  fise  associated  with  Form  8-A 

registration  statements  for  listed  di^t 
securities. 

DATES:  Effective  Date:  The  rule  and 
amendments  are  effective  December  7. 
1994. 

Compliance  Date:  However,  any 
registrant  or  broker-dealer  may  choose 
to  comply  with  the  new  rules  at  the  time 
of  publication  in  the  Federal  Register. 
Registrants  with  proxy  statements  or 
Forms  8-A  pending  with  the 
Commission  should  see  the  transition 
provisions  set  forth  in  Section  V. 
FOR  FURTHER  INFORMATION  CONTACT: 
With  regard  to  the  exemption  from 
restrictions  on  borrowing,  Beth  A. 
Stekler,  at  (202)  942-0190,  Branch  of 
Exchange  Regulation,  Division  of 
Market  Regulation;  with  regard  to 

auestions  concerning  the  definition  of 
ebt  securities,  Office  of  Chief  Counsel. 
Division  of  Corporation  Finance,  at 
(202)  942-2900;  with  regard  to  issues 
relating  to  the  proxy  rules  or  Form  6- 
A,  Joseph  P.  Babits,  at  (202)  942-2910, 
Office  of  Disclosure  Policy,  Division  of 
Corporation  Finance;  Securities  and 
Exchange  Commission  (Mail  Stops  5-1, 
3-3  and  3-12,  respectively),  450  Fifth 
Street,  N.W..  Washington.  D.C.  20549. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Exchange  Act,'  the  Commission  is 
adopting  new  Rule  3al2-ll  2  and 
revisions  to  Rules  12b-7,3  i2dl-2.«  and 
Form8-A.» 

L  Introduction 

In  Jiine  1994.  the  Commission 
published  for  comment  proposed  new 
Exchange  Act  Rule  3al2-ll  and  certain 
revisions  to  current  Exchange  Act  rules 
("Proposing  Release")."  The  proposals 
were  designed  to  reduce  existing 
regulatory  distinctions  between  debt 
securities  listed  on  a  national  securities 
exchange  and  those  traded  in  the  over- 
the-counter  ("OTC")  maricet  by 
exenipting  listed  debt  securities  from 
restrictions  on  borrowing  '  and  proxy 
and  information  statement  regulation." 
The  Commission  also  proposed  to 
simplify  registration  procedures  under 
the  Exchange  Act  for  Usted  debt 
securities.  Finally,  comment  was 
solicited  as  to  whether  it  would  be 


•  15  U.S.C  78a  et  leq. 
»17CFR240.3al2-ll. 
»t7CPR240.12b-7. 
«17CFR240.12dl-2. 

•  17  era  249.206a. 

•RelesM  No.  34-34139  Qune  1. 1994)  |S9  FR 
293981. 

'  Section  8(a)  01  the  Exchange  Act  [15  U.S.C 
78h(a)|.  ^^ 

•Section  14(a),  (b).  and  (c)  of  the  Exchange  Act 
(IS  USjC  7Bn(a).  (b).  and  (c)). 


advisable  to  extend  reporting 
requirements  to  Issuers  of  debt 
securities  that  are  traded  in  the  OTC 
market  imder  certain  circumstances 
when  the  issuer  is  not  otherwise  subject 
to  periodic  reporting  requirements. 

The  Comm&sion  received  27  letters  of 
comment  from  a  variety  of  professional 
associations,  securities  firms, 
corporations  and  self-regulatory 
organizations.^Most  conunenters 
supported  the  proposed  exemptive  relief 
and  the  simplified  Exchange  Act 
registration  procedures.  In  addition, 
most  conunenters  supported,  or  agreed 
that  consideration  should  be  givqp  to, 
the  extension  of  periodic  reporting 
requirements  to  debt  issuers  in  certain 
circumstances.  The  issue  of  extending 
periodic  reporting  is  still  under 
consideration  by  the  Conunission;  the 
proposed  rule  and  amendments  are 
being  adopted  as  proposed,  except  for 
minor  changes  as  discussed  below. 

n.  New  Exchange  Act  Rule  3al2-ll  and 
Amendments  to  Exchange  Act  Rules 

A.  Background 

Section  12  of  the  Exchange  Act '" 
requires  all  securities  listed  on  a 
national  seciuities  exchange  to  be 
registered  under  the  Exchange  Act." 
Registration  subjects  the  securities, 
whether  debt  or  equity,  to  a  number  of 
regulatory  provisions,  including 
restrictions  on  borrowing,'*  periodic 
reporting  by  the  issuer,"  and  proxy  and 
information  statement  regulation.'*  In 
contrast,  debt  securities  traded  in  the 
OTC  market  are  not  required  to  be 
registered  under  the  Exchange  Act,'* 
and,  therefore,  such  securities  are  not 
subject  to  the  restrictions  on  borrowing 
or  proxy  and  information  statement 
regulation.  These  regulatory  distinctions 
may  have  uimecessarily  and 
imintentionally  affected  the  structure 
and  development  of  the  debt  markets. 

The  New  York  Stock  Exchange 
("NYSE")  has  advised  the  Commission 
that  the  additional  regulatory 
requirements  imposed  on  listed  debt 


securities  create  significant 
disincentives  for  issuers  to  list  th^s_ 
debt  on  the  national  securities 
exchanges  and  urged  that  exemptive 
action  be  taken  to  eliminate  this 
disparity.  To  address  this  disparate 
regulatory  treatment  between  listed  and 
OTC-traded  debt,  the  Commission  is 
adopting  new  Exchange  Act  Rule  3al2- 
11  to  exempt  Usted  debt  securities  from 
Uie  borrowing  restrictions  and  most  of 
the  proxy  and  information  statement 
rules.  Listed  debt  securities,  however, 
will  remain  subject  to  the  registration 
and  reporting  requirements  of  the 
Exchange  Act.  The  Commission  also  is 
amending  current  Exchange  Act  rules  in 
order  to  simplify  the  Exchange  Act 
registration  process  by  providing  for  the 
immediate  effectiveness  of  Form  8-A 
registration  statements  pertaining  to  the 
listing  of  debt  securities  on  a  national 
securities  exchange  and  eliminating  the 
fihng  fee  associated  with  the  fprm. 

B.  Exemption  from  the  Borrowing 
Restrictions  of  the  Exchange  Act 

Under  Section  8(a),  a  broker-dealer 
can  pledge  a  listed  security,  other  than 
an  exempted  security,  only  to  a  limited 
group  of  lenders:  a  member  bank  of  the 
Federal  Reserve  System;  a  non-member 
bank  that  has  filed  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  ("Federal  Reserve  Board")  an 
agreement  to  comply  with  those 
provisions  of  the  federal  securities  and 
banking  laws  that  apply  to  member 
banks; »«  or  another  broker-dealer  if 
such  a  loan  is  permissible  under  the 
rules  and  regulations  of  the  Federal 
Reserve  Board. '^  There  is,  however,  no 
comparable  limitation  on  the  available 
lenders  for  OTC  securities.  As  a  result, 
a  broker-dealer  can  use  bonds  that  are 
not  Usted  on  an  exchange  as  collateral 
to  secure  financing  from  any  lender. 

The  C!k)mmission  proposed  Rule 
3al  2-1 1(a)  in  response  to  concerns 
voiced  by  various  market  participants 
that  Section  8(a)  is  overly  restrictive  and 
competitively  unfair.'"  According  to 


"The  comment  letters  as  well  as  the  comment 
summary  prepared  by  the  »uff  are  available  for 
Inspection  and  copying  at  the  Commission's  Public 
Reference  Room  (see  File  No.  87-16-94). 

'«'15U.S.C78i 

"Section  12(a)  of  the  Exchange  Act  [15  U.S.C 
78fla)l  prevents  any  member,  broker  or  dealer  from 
effecting  any  transaction  in  any  security  listed  on 
a  national  securities  exchange  unless  the  security  is 
registered  pursuant  to  Section  12(b)  of  the  Exchange 
Act  [15  U.S.C.  78Kb)]. 

"Section  B(a)  of  the  Exchange  Act 

"Section  13(a)  of  the  Exchange  Act  [15  U.S.C 
78m(a)|. 

'«S«aIon«  14  (a),  (b)  and  (c)  of  the  Exchange  Act. 

»»See  S«:tion  12(g)  of  the  Exchange  Act  [15 
U.S.C  7B/(g)).  which  only  requires  registration  of 
equity  secuntiaa. 


'•■Regulation  U  (12  CFR  221.1  et  seq]  requires 
that  a  non-member  bank  file  an  agreement  that 
conforms  to  the  requirements  of  Section  8(a)  prior 
to  extending  any  crwiit  secured  by  any  nonexempt 
security  registe.-«d  on  a  national  securities  exchange 
to  broker-dealers  who  are  borrowing  in  the  ordinary 
course  of  business.  See  12  CFR  221.4(a). 

"For  example.  Regulation  T  |12  CFR  220.1  et 
seq]  authorizes  a  broker^Jealer  to  clear  or  fiiuince 
transactions  for  a  specialist's  market  functions 
account.  See  12  CFR  220.12(b). 

'•See,  e.g..  letter  from  Donald  J.  Solodar. 
Executive  Vice  President.  Fixed  Income.  Options  & 
Administration.  NTVSE,  to  Brandon  Becker.  Director. 
Division  of  N4arket  Regulation.  Securities  and 
Exchange  Commission,  and  Linda  C  Quinn, 
Director,  Division  of  Corftoration  Finance, 
Securities  and  Exchange  Commission,  dated  July 
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these  paiticipents.  IvokeiHleslen' 
discretion  in  flnsndng  their  positions  is 
unduly  constrained  once  s  debt  security 
is  traded  on  sn  exrhangw.  in  edditioo,  at 
least  one  national  securities  exchange 
was  infonned  by  its  members  that  they 
may  advise  an  issuer  against  listing 
bonds  due  to  the  restrictions  in  Section 
8(a).**  In  the  Proposing  Release,  the 
Commission  qumdoned  whether 
existing  regulatory  distinctions  may 
have  unnecessarily  affected  the 
structure  and  development  of  the 
corporate  bond  market,  without  any 
benefit  to  investors. 

AAer  carehil  consideration  of  the 
issues  raised  in  the  Proposing  Release 
and  in  the  comment  letters,  the 
Commission  has  concluded  that 
difiiarential  treatment  of  listed  and  OTC 
debt  securities  for  loan  purposes  is  no 
lonosr  warranted,  given  developments 
in  the  OTC  market  since  Congress 
amended  the  Exchange  Act  in  the 
igdOs.^o  the  current  structure  of  the 
bond  market,''  and  the  nature  of  debt 
financing.  The  Commission  believes 
that  it  is  appropriate  to  eliminate  this 
disparity  by  exempting  listed  debt 
securities  from  the  borrowing 
restrictions  of  Section  8(a)." 
Accordingly,  Rule  3al2-ll(a)  will 
enable  a  fa«t)ker-de«Jer  to  pledge  listed 
debt  securities,  like  debt  securities 
traded  exclusively  in  the  OTC  market,  to 
any  lender. 

All  15  commenters  that  address  the 
restrictions  on  borrowing,  including 
staff  of  the  Federal  Reserve  Board, 
support  an  exemption  for  listed  debt 
securities.  Several  commenters  state  that 


19. 1M3  ("I4YSE  l«tt«"):  Uttar  from  M«rc  E. 
Lackritz.  PrMidsnt.  S«curltiM  Indtutry  AMOcUtion 
("SIA").  to  William  W.  Wllw.  SKratary.  Frnterei 
Htmrra  Bovd.  dMad  OMMobw  23. 1992  ("SIA 


••See  NYSE  l«n«r.  a.  18.  afaov*. 
**Sae  19bS  Amendment*  to  the  Securities 
Exctasn^  Act  of  1934.  Pub.  L  No.  90-437.  S2  Stat 

4S2  (laaa). 

"  Moal  aacoodary  tiMllfis  in  debt  Mcurltiea 
Unclwding  ItaUd  dabi  iKurities)  currently  takes 
place  In  tba  OTC  market;  exchange  trading  of 
corporate  bonds  accounts  for  a  relatively  small 
percentage  of  the  daily  trading  volume  in  such 
tacuiitiea  and  is  often  in  "odd-lot"  size.  United 
Stalaa  Securities  and  Exchange  Conunission, 
Division  of  Market  Regulation.  The  Corporate  Bond 
Mtarkets:  Structure.  Pricing  and  Trading  1.13 
Qanuary  1992).  Although  ihaee  circumstai>c«a  may 
change  as  a  result  of  Rule  3a12-11|a).  the 
Coaanission  believes  that,  st  this  time.  Sectioa  a(a) 
dImm  a  competitive  burden  on  exchange  nMrtala 
by  iub^actim  tham  to  mora  restrictive  regulation 
than  tba  primary  roarkal  for  the  trading  of  debt 
securities,  the  OTC  markaL 

"  Section  8(a)  specifically  awcttidaa  axampied 
aacurities  from  the  reatrictiana  on  tba  aotuoaa  of 
oadit  available  to  brokar-daalan  bofiowing against 
listed  sacuritiea.  Under  Section  3(aNl2)  of  the 
Ixchan^  Act  II 5  U.S.C.  78c(aNl2)|.  tba  lann 
"exempted  sacuritiea"  inciudaa  s«»cb  aacuritiaa  aa 
the  Commiasioo  may  exempt  turn  tba  oparatkMi  of 
•oy  ona  or  mora  provisions  of  the  Excbanga  Act 


Rule  3al  2-1 1(a)  wrill  provide  bndier- 
dealets  with  greater  ffaxibility  and  help 
them  to  obtain  inventory  financing  on 
the  moat  fivoraMe  terms.  For  instance, 
one  comnienter  predicts  that  the  new 
exemption  will  resuh  in  lower  financing 
rates  due  to  an  increase  in  competition 
among  sources  of  credit,  such  M 
corporations,  insiuance  companies  and 
other  currently  ineUgiUe  lenden.'* 
Othera  note  that  broker-dealera  will  be 
able  to  enter  into  repurchase  agreements 
and  other  arrangements  with  non-bank 
institutional  investors.'*  Commentera 
also  believe  that  Rule  3al  2-1 1(a)  %viU 
reduce  the  cturent  disincentive  for 
issuers  to  list  their  debt  on  a  national 
securities  exdiange.  For  these  reasons, 
commenten  strongly  support  exempting 
listed  debt  securities  from  Section  8(a)'8 
restrictions  on  borrowing.  Certain 
commenters,  moreover,  recommend  that 
the  potential  benefits  of  the  exemption 
be  extended  to  all  listed  securities, 
including  listed  equity  sectuities. 

Finally,  several  commenten  suggest 
that  further  action  may  be  needed  to 
eliminate  the  restriction  in  Regulation  T 
that  parallels  the  statutory  restriction  in 
Section  8(a).'*  Commenters  recommend 
that  the  nninmiaainrt  work  with  the 

Federal  Reserve  Board  to  clarify  this 
matter,  and  suggest  modifications  to  the 
text  of  the  proposed  rule  to  resolve  the 
uncertainty.^* 


"  See  latter  from  Laura  L  Inman.  Vice  President 
and  Senior  Counsel,  Debt  Markets  Croup.  OfTica  of 
General  Counsel.  Merrill  Lynch,  to  Jonathan  G. 
KatK.  Secretary.  Securities  and  Exchange 
Conunission,  dated  August  17. 1994.  MeiriU  Lynch 
siso  sutea  that  the  panniaaibia  countarpartiaa  under 
Section  B(a)  are  not  viable  landers,  becauae  broker- 
dealers  are  reluctant  to  disclose  their  Inventory 
positions  to  competitors  and  bacauaa  banks  bava 
higher  finattcing  tataa  than  otbar  kinds  of  landers. 
Id. 

><  See.  e.g..  letter  from  Goldman  Sachs  to 
lonathan  G.  Katz.  Secretary,  Securities  and 
Exchange  Commission,  dated  August  12,  1994. 

'*Ui>d«r  Regulation  T.  a  broker-dealer  may  not 
borrow  in  tba  ordinary  course  of  btuinesa  using  as 
collateral  any  tagistared  nonexampled  security, 
except  from  a  member  bank  of  the  Federal  Reserve 
System:  a  non-mamber  bank  that  has  filed  an 
agrttmsnl  that  conforms  to  the  requirements  of 
Saction  S(a)-.  or  another  broker-dealer  if  the  loan  is 
permissible  under  Regulation  T.  See  12  CFR 
220. 1  Ht).  For  purposes  of  Regulation  T, 
"iK>aaxempted  security"  meaiu  any  security  other 
than  an  exempted  security  as  defined  in  Section 
3(aKl2)  of  the  Exchange  Act  See  12  CFR  22a2(r). 
In  addition.  Regulation  U  requires  that  a  non- 
■»>— "tf  bank  file  an  agreement  conforming  to  the 
raqulrmants  of  Section  8(a)  before  extending  credit 
on  any  nonexempt  security  registered  on  an 
exchange.  See  1 2  CFR  221 .4(a). 

** In  particular,  commenters  suggest  that  the 
Commission  should  expressly  designate  liatad  da6( 
securities  as  "exempted  securities"  for  purposes  of 
Section  8(s)  and  any  rules  thereunder.  See,  e.g.. 
letter  from  Anthony  ).  Leitner,  Co-Chairman,  Ad 
Hoc  Committee  on  Regulation  T.  SIA,  and  Robert 
F.  Price.  Cbainnan.  Fadatml  Regulation  Committee. 
SLA.  lo  looatban  G.  Katx.  Sacratary.  Securitiaa  and 
Exchange  Coounlsaion.  dated  Auguai  17. 1994. 


The  Commission  agrees  with  the 
conmenters  that  exempting  listed  debt 
securities  from  the  Exdiange  Act's 
borrowing  restrictions  will  eliminate  an 
unwarranted  regulatory  disparity,  with 
possible  benefits  to  the  corpmate  bond 
mariwt  First,  the  Commission  believes 
that  Rule  3al  2-1 1(a)  should  provide 
broker-dealers  with  flexibility  in 
financing  their  inventory  positions. 
Specifically,  the  new  rule  will  enable  a 
broker-dealer  borrowing  against  a  listed 
debt  security  to  choose  among 
prospective  lenders  based  solely  upon 
the  terms  of  the  credit  they  oflier.  This 
should  facilitate,  among  other  things, 
repurchase  agreements  with  non-bank 
institutitmal  investors.  As  a  result, 
adoption  of  Rule  3al  2-1 1(a)  may  reduce 
the  cost  of  dealer  operations  and  may 
encourage  broker-dealen  to  take 
positions  in  Usted  debt  securities, 
thereby  adding  depth  and  liqtiidity  to 
the  corporate  bond  market. 

Second,  the  Commission  finds  that 
Rule  3a  12-1 1(a)  should  eliminate  one 
competitive  barrier  to  the  exchange- 
trading  of  debt  securities.  As  noted  in 
the  comment  letters,  current  Section 
8(a).  among  other  facton.  may  provide 
underwriters  or  investment  bankers 
with  an  incentive  to  recommend  that 
d^  securities  be  traded  in  the  OTC 
market,  rather  than  listed  on  an 
exchange.  The  Commission  believes  that 
such  an  impact  on  the  structure  of  the 
debt  market  is  unwarranted.  By 
equalizing  the  credit  treatment  of 
corporate  bonds,  adoption  of  Rule  3al2- 
11(a)  may  provide  a  greater  opportunity 
for  exchanges  to  comf)ete  with  the  OTC 
market  for  debt  listings. 

The  Commission  has  concluded  that 
the  modifications  suggested  by  the 
commenters  to  conform  Regulations  T 
and  U  with  Rule  3al 2-11  (a)  are  not 
necessary,  in  this  regard,  staff  of  the 
FedOTal  Reserve  Bowl  has  confirmed 
that  the  section  of  Regulation  T 
discussed  by  the  commenters  "  and  the 
section  of  Regulation  U  governing 
agreements  by  non-member  banks  '• 
were  adopted  pursuant  to  Section  8(a).'" 
Federal  Reserve  Board  staff  agrees  with 
the  Commission  that  consequently  Rule 
3al2-ll(a),  as  proposed  and  as  adopted. 


>'  Aa  noted  above.  Section  220.15  of  Regulation 
T  parallels  Section  8(a)'s  restrictions  on  the  sources 
of  credit  available  to  broker-dealers  borrowing 
against  listed  securities.  See  n.  25,  above,  and 
accompanying  text 

x  Section  221.4  of  Regulation  U  requires  a  non- 
member  bank  to  file  an  agreement  cotiforming  to  the 
requirements  of  Section  8(a).  See.  n.  16  and  25, 
above. 

*•  See  letter  from  Scott  Holz,  Senior  Attorney, 
Division  of  Banking  Supervision  and  Regulation, 
Federal  Resarve  Board,  to  Beth  Stekler,  Attorney, 
Division  of  Market  Regulation.  Securities  and 
Exchange  Commission,  dated  September  19. 1994. 


will  have  the  effect  of  exempting  listed 
debt  securities  from  those  provisions  of 
the  Federal  Reserve  Board's  rules.^o 
Federal  Reserve  Board  staff  supports  the 
Commission  granting  such  an 
exemption.  Listed  debt  securities  will 
continue  to  be  nonexempted  securities 
for  all  other  purposes  imder  Regulations 
TandU.'i 

Further,  the  Conunission  has 
considered  the  commenters'  suggestion 
that  the  exemption  from  Section  8(a) 
apply  to  all  listed  securities,  debt  and 
equity.  The  new  rules  and  amendments 
being  adopted  today,  however,  were 
designed  to  achieve  competitive  balance 
for  the  corporate  bond  market. 
Consistent  with  that  goal,  the 
Commission  proposed  and,  at  this  time, 
has  decided  to  adopt  a  rule  that  is 
limited  to  debt  securities,  rather  than 
significantly  change  the  exemptive  rule 
by  broadening  it  to  cover  equity 
securities.  Nevertheless,  the  treatment  of 
listed  equity  securities  for  loan  purposes 
may  warrant  further  exploration  by  the 
Commission  and  other  appropriate 
regulatory  organizations. 

With  respect  to  the  definition  of  the 
term  "debt  security"  for  purposes  of 
new  Rule  3al2-ll.  the  Proposing 
Release  soUdted  comment  as  to  whether 
the  term  should  include  any  security 
that  is  not  an  "equity  security"  as 
defined  by  the  Exchange  Act  and  the 
rules  theretmder.3'  or  whether  the  term 
should  be  more  specifically  defined.  ^^ 
Commenters  supported  the  broader 
definition  primarily  because  of  the  risk 
that  certain  innovative  securities  may 
not  fit  squarely  within  pre-conceived 
categories.  Given  this  concern,  as  well 
as  the  desire  of  the  Commission  to 
simplify  an  issuer's  determination  as  to 
whether  a  debt  or  equity  security  is  at 
issue,  new  Rule  3al2-ll  provides  that 
the  term  "debt  security"  will  include 
any  security  that  is  not  an  "equity 


"  Specifically,  listed  debt  securities  will  continue 
to  be  nonexempted  securities  for  purposes  of 
Regulation  Ts  margin  requirements.  Accordingly,  a 
broker-dealer  who  extends  credit  secured  by  such 
collateral  must  comply  with  the  applicable  rules 
and  regulations  of  the  Federal  Reserve  Board. 

"The  term  "equity  security"  is  defined  in 
Section  3(aKll)  |15  U.S.C  78c(a)(ll)]  and  Rule 
3all-l  (17  CFR  240.3all-ll  thereunder.  Equity 
securities  wrould  include,  among  other  items,  stock 
or  similar  security,  certificates  of  interest  or 
participation  in  any  profit  sharing  agreement, 
voting  trust  certificate  or  certificate  of  deposit  for 
any  equity  security,  limited  pwrtnership  interest. 
any  security  that  is  convertible,  with  or  without 
consideration,  into  an  equity  security  or  any 
warrant  or  right  to  subscribe  or  purchase  an  equity 
security. 

"The  Proposing  Release  provided  an  example  of 
a  definition  that  enumerated  specific  characteristics 
of  securities  tiiat  would  be  considered  "debt 
securities"  under  the  proposed  rule. 


security"  as  defined  by  the  Exchange 
Act  and  the  rules  thereunder.  34 

The  Proposing  Release  also  solicited 
comment  as  to  whether  hybrid  debt 
securities  should  be  considered  as  debt 
or  equity  sectirities  for  purposes  of  new 
Rule  3al2-ll.  The  Conunission 
received  limited  comment.  After  further 
consideration,  the  Commission  believes 
that  no  further  clarification  regarding 
hybrid  securities  is  necessary;  if  a 
security  is  not  an  equity  security  as 
defined  by  the  Exchange  Act  and  the 
rules  thereunder,  then  the  security  will 
be  considered  a  "debt  security"  fm 
purposes  of  Rule  3al2-ll.'* 

C.  Exemption  from  Compliance  with  the 
Proxy  Rules 

As  discussed  above,  debt  securities 
listed  on  a  national  securities  exchange 
are  subject  to  proxy  regulation  while 
debt  securities  traded  in  the  OTC 
market,  the  principal  trading  market  for 
debt  secimties,3«  are  not.  The  disparate 
application  of  the  proxy  rules  between 
listed  debt  securities  and  OTC-traded 
debt  securities  reflected  the  nature  of 
the  debt  markets  in  the  1960s  when 
Congress  amended  the  Exchange  Act; " 
this  difference  in  regulatory  treatment  is 
cited  by  some  as  a  significant 
disincentive  for  corporate  issuers  to  list 
their  debt  securities  on  a  national 
securities  exchange.^ 

To  eliminate  the  disparity,  the 
Commission  proposed  Rule  3al2-ll(b) 
to  exempt  debt  seciuities  listed  on  a 


'-•Exchange  Act  Rule  3al2-ll(c). 

"  Specific  questions  regarding  whether  a  security 
is  a  debt  security  for  purposes  of  Rule  3al2-ll  may 
be  brought  to  the  attention  of  the  Division  of 
Corporation  Finance,  Office  of  Chief  Counsel  at 
(202)  942-2900. 

''The  OTC  market  is  the  principal  trading  market 
for  debt  (see  n.  21,  above).  Of  the  more  than  13,000 
publicly  traded  domestic  corporate  bond  issues  in 
1989,  fewer  than  20%  (2,135  on  the  NYSE  and  280 
on  the  American  Stock  Exchange  ("AMEX"))  were 
listed  on  the  NYSE  and  AMEX.  See  Colleton, 
"Bondholder  Communications — The  Missing  Link 
in  High  Yield  Debt,"  Hill  and  Knowlton.  Inc  at  17 
(August  1990). 

''In  1963.  the  Commission  submitted  a  report  to 
Congress  that  set  forth  its  recommendations  as  to 
the  scope  of  regulations  needed  for  the  OTC  market. 
See.  Bepoit  of  Special  Study  of  Securities  Markets, 
("1983  Special  Study")  U.S.  Securities  and 
Exchange  Commission.  H.R.  Doc.  No.  95.  88th 
Cong.,  Jst  Sess.  pt  3.  34  (1963).  These 
reconunendations  led  to  the  adoption  of  Section 
12(g)  in  1964.  The  Commission  concluded  that 
proxy  regulation  should  not  be  required  with 
respect  to  debt  securities  since  Section  14  was 
designed  to  protect  shareholders  and  the 
solicitation  of  proxies  was  "rarely  [a]  problem!  | 
related  to  debt  securities  and.  then,  most  probably 
in  insolvency  cases  where  other  protections  are 
available."  Id.  See  also  Section  LC  of  Release  No. 
34-34139. 

^See.  e.g..  letter  from  Jeffrey  S.  Werner,  Senior 
Vice  President,  General  Electric  Capital  Corporation 
to  Jonathan  G.  Katz,  Secretary,  Securities  and 
Exchange  Commission,  dated  August  5, 1994  ("GE 
Capital  letter"J. 


national  seciuities  exchange  frtim  proxy 
regulation,  but  soUcited  comment  as  to 
whether  the  antifraud  proscriptions  ^ 
and  the  Exchange  Act  rules  governing 
the  transmission  to  benefidai  owners  of 
proxy  and  consent  materials  and 
information  statements  should  be 
excluded  from  the  proposed 
exemption.-w  The  majority  of 
commenters  favored  the  proposed  rule. 
With  respect  to  listed  debt  securities, 
the  proxy  rules  largely  cover 
solicitations  to  amend  the  terms  of  an 
indenture  contract.*'  Commenters  who 
supported  the  exemption  noted  that 
debtholders  often  negotiate  specific 
provisions  governing  the  amendment  of 
the  indenture  contract,  and  therefore, 
unlike  shareholders,  debtholders  do  not 
need  the  protection  of  the  proxy  rules.*- 

In  addition  to  the  protections 
supplied  by  the  indenture  contract  and 
the  Trust  Indenture  Act.  debtholders 
will  continue  to  be  protected  by  the 
proxy  rules'  antifraud  proscriptions  and 
the  Exchange  Act  rules  that  facihtate  the 
transmission  of  materials  to  beneficial 
owners.  The  Commission  has 
determined  that  any  exemptive  relief 
fix)m  the  proxy  rules  should  not 
encompass  the  antifraud  proscriptions 
or  the  rules  relating  to  the  transmission 
of  materials  to  beneficial  owners.  The 
antifraud  proscriptions  provide 
protection  to  investors  without  placing 
any  undue  burden  upon  the  issuer. 
Further,  the  rules  relating  to  the 
transmission  of  materials  to  beneficial    . 
owners  not  only  provide  protection  to 
investors  but  also  benefit  the  issuer  by 


'•Exchange  Act  Rules  14a-9  [17  CFR  240.14a-9] 
and  14C-6  (17  CFR  240.14C-6). 

"Exchange  Act  Rules  14a-13,  (17  CFR  240.14a- 
131. 14b-l  |17  CFR  240.14b-l|,  14b-2  (17  CFR 
240.14b-2|  and  14c-7  (17  CFR  240.14C-7).  All  terms 
used  in  these  rules  have  the  same  meanings  as  in 
theExchange  Act  and  Exchange  Act  Ru  let,  I4a-1  (17 
CFK240.14a-l|andl4c-l  I17CFR  24C  ;4c-1). 
Additionally,  the  exemption  afforded  by  Rule  14a- 
2(a)  (17  CFR  240.14a-2(a)|  will  continue  to  be 
available. 

*'  Solicitations  of  debtholders  are  infrequent.  For 
example,  between  1990  and  1993. 18  have  occurred 
with  respect  to  NYSE-listed  issuers.  See  letter  from 
Fred  Siesel  of  NYSE  to  David  Sirignano  of  the 
Division  of  Corporation  Finance  dated  May  12, 
1994. 

*-  See  letter  from  John  F.  Olson.  Chair.  Committee 
on  Federal  Regulation  of  Securities.  American  Bar 
Aasociation  ("ABA"):  John  J.  Huber,  Chair. 
Subcommittee  on  1933  Act.  ABA;  and  Richard  E. 
Gutman.  Qiair,  Subcommittee  on  Reporting 
Companies  under  the  1934  Act.  ABA.  to  Jonathan 
G.  Katz.  Secretary,  Securities  and  Exchange 
Commission,  dated  August  4. 1994  ("ABA  letter"). 
See  also  letters  from  Karl  R.  Bamickol,  Chairman 
of  Securities  Law  Conunittee,  American  Society  of 
Corporate  Secretaries.  Inc.  to  Jonatlian  G.  Katz. 
Secretary.  Securities  and  Exchange  Commission, 
dated  July  26, 1994:  Earle  Mauldin.  Chief  Financial 
Officer.  BellSouth  Corporation  to  Jonathan  G.  Katz. 
Secretary.  Securities  and  Exchange  Commission, 
dated  August  4. 1994:  GE  Capital  letter,  n.  38. 
above. 
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facilitating  its  ability  to  communicate 
directly  with  its  debtholders. 
Accordingly,  new  Rule  3al2-ll(b)  will 
exempt  exchange-listed  debt 
securities  ^  from  proxy  regulation. 
except  that  the  antiCraud  proscriptions 
and  the  rules  adopted  under  the 
Exchange  Act  to  facilitate  the 
transmission  of  materials  to  beneficial 
owners  will  continue  to  apply.  The 
foregoing  provisions,  coupled  with  the 
issuer's  reporting  obligation  under  the 
Exchange  Act,  should  ensure  that 
investors  remain  protected. 

The  Proposing  Release  solicited 
comment  as  to  whether  the  apphcation 
of  the  proxy  rules  was  part  of  the 
expectations  of  the  parties  negotiating 
the  indenture  contract,  or  of  investors 
purchasing  a  listed  debt  security,  and  if 
so,  whether  the  proxy  rule  exemption 
should  be  applied  prospectively.  Only 
one  commenter  addressed  the  issue.** 
That  commenter  believed  that  there  is 
no  need  for  a  prospective  application  of 
the  exemption  since  debtholders  do  not 
normally  expect  the  proxy  rules  to 
apply.  Since  the  Commission  desires  to 
eliminate  unnecessary  regulatory 
disparity  as  expeditiously  as  possible 
and  given  the  other  prote<:tions  afforded 
debtholders  as  discussed  above,  the 
proxy  rule  exemption  is  not  liiftited  to 
issues  of  debt  offered  subsequent  to  the 
adoption  of  the  exemption. 

D.  Automatic  Effectiveness  of  Form  8-A 
and  Elimination  of  Filing  Fee 

The  Commission  also  is  adopting 
amendments  to  Rule  12dl-2  and  Form 
8-A  to  reduce  or  eliminate  some  of  the 
procedural  costs  of  listing  debt  on  a 
national  securities  exchange.** 


**TIm  tenn  "debt  tactiritiM"  will  be  defined  in 
tlie  ume  manner  m  In  the  exemption  front  Ibe 
reetrictions  un  borrowing.  S«r  Exchange  Act  Rule 
3e12-11(<). 

**Set>  ABA  letter,  n.  42.  above. 

*'On  lune  1.  1994.  the  Commiaaion  alao  made 
practical  modincationi  to  filing  proceduree.  Sm> 
Section  1.0  of  Releaie  No.  34-34139.  The  Division 
of  Corporation  Finance  will  accnpt  requetta  from 
national  tecuritiea  exchange*  that  wiiih  to  Tile  a 
combined  Form  S-A/Llsling  Application  with  the 
CommiMlon  on  behalf  of  an  iiauer  liating  debt 
•acuritlea  on  tbait  exchange.  Any  national 
MCUriliM  ndMflf*  tiiat  i*  interested  in  filing  a 
combined  FMin  ^A/Liating  Application  should 
have  ita  representative  contact  (oeeph  P  Babits  at 
(202)942-2910. 

A  national  securities  exchange  using  such  a 
procedure  may  wish  to  make  Form  S-A  filings  with 
the  (>>mmission  in  paper,  whether  or  not  (he 
registrant  la  subject  lo  mandated  electronic  filing 
via  the  Electronic  Data  Caihering.  Analysis,  and 
Retrieval  system  (EDGAK).  Accordingly,  the 
Division  of  Corporallon  Finance  will  consider 
requests  for  a  continuing  hardship  exemption 
pursuant  to  Rule  202  of  Regulation  S-T  |17  OK 
232.2021  from  any  national  securities  exchenge 
filing  Forma  S-A  on  bebalf  of  alactronic  filers. 
Continuing  hardship  aaemptions  will  be  availabta 
only  through  December  31.  1906. 


Commenters  unanimously  supported 
the  proposed  automatic  effectiveness  of 
Forms  S-A  and  the  elimination  of  the 
associated  Hling  fee.** 

All  Forms  &-A,  including 
amendments,  pertaining  to  the 
registration  of  a  class  of  debt  seciuities 
tobe  Usted  on  a  national  sectirities 
exchange  will  be  automatically  effective 
if  certification  by  the  national  securities 
exchange  has  been  received  by  the 
Commission  on  or  before  the  filing  of 
the  form.*'  However,  where  a  Form  S- 
A  is  registering  a  class  of  debt  securities 
and  securities  from  that  class  are  being 
concurrently  registered  under  the 
Seciuities  Act,  the  Form  8-A  will  not 
automatically  become  effective  upon 
flling,  so  that  the  debt  securities  will  not 
become  subject  to  any  obligations  imder 
the  Exchange  Act  prior  to  the  related 
Securities  Act  registration  statement 
being  declared  effective.  Instead,  as 
proposed,  where  there  is  a  concurrent 
Securities  Act  registration  statement 
pending,  the  Form  8-A  will  become 
effective  simultaneously  with  the 
effectiveness  of  the  Securities  Act 
registration  statement.  Acceleration 
requests  no  longer  will  be  needed  for 
either  of  these  categories  of  Form  8-A.*" 


National  securities  exchanges  that  intend  to  use 
a  combined  Form  S-A/Listing  Applicalion  that  will 
become  effective  upon  filing  must  confirm  that  the 
combined  Form  haa  been  in  fact  filed  with  the 
Conuniaaion  prior  to  the  commencement  of  trading 
in  the  ctaaa  oi  aacurities.  The  issuer,  however,  may 
chooaa  lo  Ale  the  Form  S-A  itselL  ftogirdlaM  of 
whether  the  issuer  or  the  national  ■acurilies 
exchange  files  the  Form  S-A/Listing  Application, 
the  Issuer  is  solely  responsible  for  the  filing  and  ita 
contents. 

**  Several  commenters.  while  supporting  these 
proposals,  stated  that  the  Commission  should  go 
further  and  not  require  Section  12  registration  for 
iaauers  of  debt  securities  subject  to  the  reporting 
requirement  of  Section  13|a)  of  the  Exchange  Act. 
Set!,  n  g..  letter  from  Richard  T.  Chase,  Senior  Vice 
President,  Chief  Counsel.  Lehman  Brothers  to 
)onatban  C.  Katz.  Secretary.  Securities  and 
Exchange  Commission,  dated  September  8,  1994. 

*^  If  an  issuer  elects  to  file  the  Form  S-A  (or  Form 
S-A/Listing  Application)  itself,  it  must  ensure  that 
the  Commission  has  received  certification  from  the 
exchange  on  or  before  the  date  of  filing  the  Form 
if  automatic  effectiveneaa  is  requeeted.  or.  if 
concurrent  efTectiveness  Is  requested,  oa  or  before 
the  date  the  Securiliaa  Ad  registration  statement 
haa  been  decland  •ffcctive.  An  issuer  may  conuct 
(he  Offloe  of  Quality  Control  at  (202)  942-S970  (ext. 
44 7S)  to  verify  that  canification  has  been  received 
by  the  Commiaaion.  * 

If  multiple  dabi  iiaiiaa  are  being  registered  on  a 
single  Form  S-A,  fortification  for  each  Issue  must 
be  received  by  (he  Commission  orior  to 
effectiveneaa.  Where  a  Form  8-A  reU(e«  to  debt 
tacuritiaa  to  be  lis(ed  on  multiple  national 
securiliaa  aiichangw*  (e.g.,  the  NYSE  and  the  Boston 
Siocii  Exchanya).  tbaa  oartillcatioiu  must  ba 
received  hf  tba  Commiasioa  ttom  each  exchange 
prior  lo  effect  ivenesa. 

Forms  S-A  thai  ragiatar  both  debt  and  equity 
securities  are  not  anwrnpataarl  bjr  t^  amendments. 

*  Similarly,  no  eWactiveneaa  ordars  will  be  issued 
for  Forms  8-A,  aa  is  the  case  with  other  registration 
slatentenla  that  are  effective  automatically  (e.g.. 
Form  S-S  (17  OH  239.1Sb|). 


In  addition,  the  Commission  is 
amending  Rule  12b-7  to  eliminate  the 
$250  filing  fee  for  registering  a  class  of 
debt  securities  on  Form  B-A.**  Form  8- 
A  has  been  revised  to  add  two  new 
boxes,  one  of  which  the  issuer  would 
check  to  signify  it  is  a  debt  registration 
requiring  no  fee  and  that  the  Form  8-A: 
(1)  Is  to  be  effective  automatically  upon 
filing,  as  no  debt  securities  of  the  class 
being  registered  on  the  form  are  being 
registered  conciurently  under  the 
Securities  Act;  or  (2)  is  to  be  effective 
simultaneously  with  the  effectiveness  of 
a  related  Securities  Act  registration 
statement.  In  order  to  receive  automatic 
or  concurrent  effectiveness,  the 
appropriate  box  must  be  checked.*** 

III.  Cost-Benefit  Analysis 

No  empirical  data  was  submitted  in 
response  to  the  Commission's  invitation 
to  provide  information  on  the  costs  and 
benefits  of  the  proposed  new  Exchange 
Act  rule  and  Exchange  Act  rule 
revisions.  The  rule  and  amendments 
should  decrease  the  net  costs  to 
investors  associated  with  listing  debt 
securities  on  a  national  securities 
exchange,  without  materially 
diminishing  the  l)enefits  to  investors. 

Currently,  an  issuer  is  not  required  to 
register  debt  securities  under  the 
Exchange  Act  in  order  for  those 
securities  to  be  traded  in  the  OTC 
market.  Consequently.  OTC-traded  debt 
securities  are  not  subject  to  either  the 
restrictions  on  borrowing  or  proxy 
regulation.  New  Rule  3al2-ll  is 
designed  to  eliminate  the  disparity 


**Given  the  de  minimis  nature  of  the  filing  fee, 
it  is  of  little  significance  in  an  issuer's  decision  to 
list  securities.  However,  its  elimination  is 
consistent  with  the  Commission's  goal  of 
eliminating  regulatory  disparity  between  listed  and 
unlisted  debt  securities  where  not  necessary  for  the 
protection  of  investors.  The  NYSE  requires  a  listing 
fee  for  debt  securities  of  S50  per  million  and 
minimum  of  S2.S00  for  new  issues  and  525  per 
million  and  minimum  of  SI. 250  for  issue 
outstanding  one  year  or  more.  The  fee  does  not 
apply  if  the  company  or  its  affiliate  already  has  a 
class  of  equity  tecuritiea  listed  on  the  NYSE. 

'"Registrants  (hat  are  mandated  electronic  filers 
registering  debt  securiliaa  on  Form  S-A  should  file 
in  paper  format  until  tha  nocaasary  form  types  are 
available  through  the  EDGAR  system.  The  necessorv 
form  types  are  expected  to  be  available  with  the 
release  of  the  EOGAKLinli  software  version  4.10  in 
^□uary  1995.  Notice  will  be  provided  in  the  SEC 
Digest  and  the  Federal  Register  and  on  the  EDGAR 
Bulletin  Board  when  (he  new  EDGAR  form  types  for 
Form  8-A  are  available.  When  available,  registrants 
will  use  one  of  three  new  EDGAR  form  types: 
aA12BEF  (Form  S-A  and  aniendmen(s  (o  Form  S- 
A  regis(ering  debt  securities  that  will  be 
automatically  effective  upon  filing),  8A12BT  (Form 
S-A  registering  debt  securities  thai  will  be  effective 
contemporaneously  with  (he  effectiveness  of  an 
associated  Securides  Act  registration  statement),  oi 
8A12BT/A  (amendment  to  Form  S-A  registering 
debt  securities  (hat  will  be  effective 
contemporaneously  with  (be  effectiveness  of  an 
ciated  Securities  Act  registration  statemem). 


between  exchange-listed  debt  seciuities 
and  OTC-traded  debt  securities  by 
exempting  listed  debt  seciuities  from 
the  restrictions  on  borrowing  and  proxy 
regulation. 

The  amendments  to  the  Exchange  Act 
rules  are  expected  to  reduce  or 
eliminate  some  of  the  procedural  costs 
of  listing  debt  on  a  national  securities 
exchange.  It  is  anticipated  that  the  costs 
to  investors  associated  with  this  new 
rule  and  amendments  will  be  minimal. 

rv.  Summary  of  Final  Regulatory 
Flexibility  Analysis 

A  Final  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  604  for  Rule 
3al2-ll  and  amendments  to  Rule  12b- 
7, 12dl-2.  and  Form  8-A.  The  analysis 
notes  that  the  rule  and  amendments  are 
expected  to  reduce  regulatory  costs  for 
small  entities. 

As  discussed  more  fully  in  the 
analysis,  the  new  rule  and  amendments 
will  affect  persons  that  are  small 
entities,  as  defined  by  the  Commission's 
rules.  The  exemptions  provided  by  Rule 
3al2-ll  and  revisions  to  Rules  12b-7, 
12dl-2.  and  Form  8-A  are  expected  to 
decrease  the  compliance  burdens  of 
small  entities. 

A  copy  of  the  analysis  may  be 
obtained  by  contacting  Joseph  P.  Babits, 
Office  of  Disclosure  Policy,  Division  of 
Corporation  Finance,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street 
NW..  Washington,  D.C.  20549. 

V.  EfTective  Da\f  and  Transition 
Provisions 

The  rule  and  amendments  are 
effective  30  days  after  publication  in  the 
Federal  Register,  in  accordance  with  the 
Administrative  Procedures  Act; 
however,  any  registrant  or  broker-dealer 
may  choose  to  comply  with  the  new 
rules  at  any  time  after  public:ation  in  the 
Federal  Register.  To  provide  for  a 
smooth  transition  for  use  of  the  new 
rule  and  amendments,  the  following 
transition  provisions  will  be  permitted. 
First,  registrants  that  have  proxy 
statements  relating  to  a  solicitation  of 
debtholders  pending  with  the 
Commission  should  contact  the 
registrant's  Branch  Chief  in  the  Division 
of  Corporation  Finance  if  they  intend  to 
rely  on  the  proxy  exemption  afforded  by 
the  rule,  so  that  the  staff  may  stop 
processing  the  filing.  Second,  issuers 
that  have  Form  8-A  registration 
statements  for  listed  debt  seciuities 
pending  with  the  Commission  should 
continue  to  follow  the  current 
procedures  regarding  acceleration  of 
effectiveness  of  Forms  8-A.  As  is 
currently  the  case,  those  issuers  or  the 
national  securities  exchange  on  which 


the  debt  securities  are  to  be  listed  must 
provide  the  staff  with  an  acceleration 
request  prior  to  the  desired  effective 
date  of  the  Form  8-A.  The  staff  will 
then  notify  the  issuer  and  the  national 
securities  exchange  once  effectiveness 
has  been  granted. 

VI.  Statutory  Basis  for  Rules 

New  Rule  Sal  2-11  and  amendments 
are  being  made  pursuant  to  Exchange 
Act  Sections  3(a)(12),5'  9,"  lo,''  12,5* 
14,"  and  23,5**  as  amended. 

List  of  Subjects  in  17  CFR  Parts  240  and 
249 

Reporting  and  record  keeping 
requirements.  Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77). 
77s,  77eee,  77ggg,  77nnn,  77sss,  77ttt,  78c, 
78d,  78i.  78j.  78/,  78m,  78n,  78o,  78p.  78q, 
78s,  78w,  78x.  78//(d).  79q.  79t,  80a-20.  80a- 
23.  80a-29,  80a-37,  80b-3.  80b-4  and  80b-ll. 
unless  otherwise  noted. 
•         *         •         *         • 

2.  By  adding  §  240.3al2-ll  to  read  as 
follows: 

§  240.3312-11    Exemption  from  Sections 
8(a),  14(a),  14(b),  and  14(c)  for  debt 
securities  listed  on  a  national  securities 
exchange. 

(a)  Debt  securities  that  are  listed  for 
trading  on  a  national  securities 
exchange  shall  be  exempt  from  the 
restrictions  on  borrowing  of  Section  8(a) 
of  the  Act  (15  U.S.C.  78h(a)). 

(b)  Debt  securities  registered  pursuant 
to  the  provisions  of  Section  12(b)  of  the 
Act  (15  U.S.C.  78/(b))  shall  be  exempt 
from  Sections  14(a),  14(b),  and  14(c)  of 
the  Act  (15  U.S.C.  78n(a),  (b),  and  (c)), 
except  that  §§  240.14a-l,  240.14a-2(a). 
240.14a-9,  240.14a-13,  240.14b-l. 
240.14b-2,  240.14C-1,  240.14C-6  and 
240.14C-7  shall  continue  to  apply. 

(c)  For  purposes  of  this  section,  <febr 
securities  is  defined  to  mean  any 
securities  that  are  not  "equity 
securities"  as  defined  in  Section  3(a)(ll) 


"  15  U.S.C  78c(a)(12). 

« 15  U.S.C  78i. 

"15U.S.C78J. 

«15U.S.C78i 

»l5U.S.C78a 

'*15U.S.C78w. 


of  tiie  Act  (15  U.S.C.  78c(a)(ll))  and 
§240.3all-l  thereunder. 

3.  By  adding  a  sentence  to  the  end  of 
§  240.12b-7  to  read  as  follows: 

§24ai2t>-7    Filing  fee. 

*  *  •  No  fee,  however,  shall  be  paid 
to  the  Commission  for  the  registration  of 
debt  securities,  as  defined  in 
§  240.3al2-ll(c).  on  Form  8-A  (17  CFR 
249.208a)  pursuant  to  Section  12(b)  of 
the  Act  (15  U.S.C.  78/(b)). 

4.  By  revising  the  section  heading, 
designating  the  existing  text  as 
paragraph  (a),  and  adding  paragraph  (b) 
to  §  240.12dl-2  to  read  as  follows: 

§240.12d1-2    Effectiveness  of  registration. 

(a)*  *  * 

(b)  A  registration  statement  on  Form 
8-A  (17  CFR  249.208a)  tiiat  only 
pertains  to  the  listing  of  a  class  or 
classes  of  debt  securities,  as  defined  in 
§240.3al2-ll(c),  on  a  national 
securities  exchange  for  which 
certification  has  been  received  by  the 
Commission  shall  become  effective 
upon  filing  with  the  Commission,  in  the 
case  of  a  class  of  debt  securities  not 
concunentiy  being  registered  under  the 
Securities  Act  of  1933  (15  U.S.C.  77a  ef 
seq.)  ("Securities  Act");  and  otherwise, 
upon  the  effectiveness  of  a  concurrent 
Securities  Act  registration  statement  to 
which  the  debt  securities  relate. 

PART  24&-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

5.  The  authority  citation  for  Part  249 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C  78a.  ef  seq..  unless 
otherwise  noted: 

*  *         «         *         • 

6.  By  amending  §  249.20Ba  by  adding 
paragraph  (c)  to  read  as  follows: 

§  249.208a    Form  8-A,  for  registration  of 
certain  classes  of  securities  pursuant  to 
section  1 2  (b)  or  (g)  of  the  Securities 
Exchange  Act  of  1 934. 

*  •         •         *         » 

(c)  If  this  form  is  used  only  for  the 
registration  of  a  class  of  debt  securities 
as  defined  in  §  240.3al2-ll(c)  of  this 
chapter  and  certification  from  the 
national  securities  exchange  has  been 
received  by  the  Commission,  it  shall 
become  effective  either: 

(1)  Upon  filing  with  the  Commission, 
in  the  case  of  a  class  of  debt  securities 
not  concurrently  being  registered  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.)  ("Securities  Act");  or 

(2)  Upon  the  effectiveness  of  a 
concurrent  Securities  Act  registration 
statement  to  which  the  debt  seciuities 
relate. 

7.  By  amending  Form  8-A  (referenced 
in  §  249.208a)  by  adding  two  check 
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boxes  (o  the  cover  page  immediately 
before  "Securities  to  be  registere<l 
pursuant  to  Section  12(g)  of  the  Act." 
and  by  adding  paragraph  (c)  to  General 
Instruction  A  to  read  as  follows: 

Neto:  Th«  text  of  Form  8-A  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Fom  a-A — For  Registration  of  Certain 
CloMMO  of  Securities  Pursuant  to  Section 
12(b)  or  (g)  of  the  Securities  Exchange  Ad  of 
1934. 


If  this  Form  relates  to  the  registration  of  a 
class  of  debt  securities  and  is  effective  upon 
Tiling  pursuant  to  General  Instruction 
A.(c)|l).  please  check  the  following  box.  1 1 

If  this  Form  relates  to  the  registration  of  a 
cIbm  of  debt  securities  and  is  to  t>ecome 
effective  simultaneously  with  the 
■ffeitiveness  of  a  concurrent  registration 
Statement  under  the  Securities  Act  of  1933 
pursuant  to  General  Instruction  A. (c)(2). 
please  check  the  following  box.  1 1 

GENERAL  INSTRUCTIONS 
A.  Rule  as  to  Use  of  Form  S-A 


(c)  If  this  form  is  used  only  for  the 
registration  of  a  class  of  debt  securities  as 
defined  in  Rule  3al2-ll(c)  (17  CFR 
240.3al2-ll(c))  and  certiricatlon  from  the 
national  securities  exchange  has  been 
received  by  the  Commission,  it  shall  berome 
affsctive: 

(1)  upon  filing  with  the  Commission,  in  the 
case  of  a  class  of  debt  securities  not 
concurrently  being  registered  under  the 
Securities  Act  of  1933  (15  U.S.C  7aa  ef  $eq) 
("Securities  Act"):  or 

(2)  simultaneously  with  the  effectiveness  of 
a  concurrent  Securities  Act  registration 
statement  to  which  the  debt  securities  relate. 
See  Rule  12dl-2(b)  (17  CFR  240.12dl-2(b)). 

By  the  Commission. 

Dated:  November  1. 1994. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

|FR  Doc.  94-2744S  Piled  11-4-94;  845 am) 
iiLUNa  cooc  wi»-ei-^ 


DEPARTMENT  OF  DEFENSE 
Department  of  ttte  Navy 
32  CFR  Part  701 

Availability  of  Department  of  the  Navy 
Racords  and  Publication  of 
Dapartmant  of  the  Navy  Documants 
Affecting  ttta  Public 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Final  rule. 

summary:  The  Department  of  the  Navy 
has  revised  its  Privacy  Act  Instruction. 
This  final  rule  re-establishes  the  Navy's 


Privacy  Program  and  incorpKirates  the 
changes  made  to  the  revised  Instruction. 

EFFECnvC  DATE:  November  7. 1994. 

FOR  FURTHER  MFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (703)  697-1459  or  DSN 
227-1459. 

SUPftEMENTARV  INFORMATION:  Executive 
Order  12866.  The  Director. 
Administration  and  Management,  Office 
of  the  Secretary  of  Defense  has 
determined  that  this  Privacy  Act  rule  for 
the  Department  of  Defense  does  not 
constitute  'significant  regulatory  action'. 
Analysis  of  the  rule  indicates  that  it 
does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  does 
not  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  does  not 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof:  does  not  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866(1993). 

Regulatory  Flexibility  Act  of  1980.  The 

Director.  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  IDepartment  of  Defense  does 
not  have  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  is  concerned  only  with  the 
administration  of  Privacy  Act  systems  of 
records  within  the  Department  of 
Defense. 

Paperwork  Reduction  Act.  The 
Director,  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense  certifies  that  this  Privacy  Act 
rule  for  the  Department  of  E)efense 
imposes  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a. 
known  as  the  Privacy  Act  of  1974. 

The  Department  of  the  Navy 
previously  published  its  proposed  rule 
on  June  1. 1994,  at  59  FR  28304.  No 
comments  were  received  that  resulted  in 
a  contrary  determination,  therefore,  the 
Department  of  the  Navy  is  publishing 
this  final  rule. 

List  of  Sub)ecto  in  32  CFR  Part  701 

Privacy. 

Accordingly.  32  CFR  part  701 , 
subparts  F  and  G  are  revised  as  follows: 


PART  701  •  AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBUCATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC 

Subpart  F  -  t>epartment  of  ttie  Navy  Privacy 
Act  Program 

701. 100  Purpose. 

701.101  Applicability. 

701.102  Definitions. 

701.103  Policy. 

701.104  Responsibility  and  authority. 

701.105  Systems  of  records. 

701.106  Safeguarding  records  in  systems  of 
records. 

701.107  Criteria  for  creating,  altering, 
amending,  and  deleting  Privacy  Act 
systems  of  records. 

701.108  Collecting  information  about 
individuals. 

701.109  Access  to  records. 

701.110  Amendment  bf  records. 

701.111  Privacy  Act  appeals. 

701.112  Disclosure  of  records. 

701.113  Exemptions. 

701.114  Enforcement  actions. 

701.115  Computer  matching  program. 

Sul>part  G  -  Prtvacy  Act  Exemptlona 

701.116  Purpose. 

701.117  Exemption  for  classiTied  records. 

701.118  Exemptions  for  specific  Navy  record 
systems. 

701.119  Exemptions  for  specific  Marine 
Corps  records  systems. 

Authority:  Pub.  L  93-579.  88  Stat  1896  (5 
U.S.C  552a). 

Subpart  F  -  Department  of  the  Navy 
Privacy  Act  Program 

1701.100    Purpose. 

Subparts  F  and  G  of  this  pari 
implement  the  Privacy  Act  (5  U.S.C. 
552a).  and  DoD  Directive  5400.11  <.  and 
DoD  5400.1 1-R  2.  (see  32  CFR  part  310) 
and  provides  IDepartment  of  the  Navy 
policies  and  procedures  for: 

(a)  Governing  the  collection, 
safeguarding,  maintenance,  use,  access, 
amendment,  and  dissemination  of 
personal  information  kept  by 
Department  of  the  Navy  in  systems  of 
records; 

(b)  Notifying  individuals  if  any 
systems  of  records  contain  a  record 
pertaining  to  them; 

(c)  Verifying  the  identity  of 
individuals  who  request  their  records 
before  the  records  are  made  available  jo 
them; 

(d)  Notifying  the  pubhc  of  the 
existence  and  character  of  each  system 
of  records. 


(e)  Exempting  systems  of  records  from 
certain  requirements  of  the  Privacy  Act; 
and 

(0  Governing  the  F*rivacy  Act  rules  of 
conduct  for  Department  of  the  Navy 
persoimel.  who  will  be  subject  to 
criminal  penalties  for  noncompliance 
with  5  U.S.C.  552a.  as  amended  by  the 
Computer  Matching  Act  of  1988. 

§701.101    Applicability. 

This  subpart  and  subpart  G  of  this 
part  apply  throughout  the  Department  of 
the  Navy.  It  is  also  applicable  to 
contractors  by  contract  or  other  legally 
binding  action,  whenever  a  Department 
of  the  Navy  contract  provides  for  the 
operation  of  a  system  of  records  or 
portion  of  a  system  of  records  to 
accomplish  a  Department  of  the  Navy 
function.  For  the  purposes  of  any 
criminal  liabilities  adjudged,  any 
contractor  or  any  employee  of  such 
contractor  is  considered  to  be  an 
employee  of  Department  of  the  Navy.  In 
case  of  a  conflict,  this  subpart  and 
subpart  G  of  this  part  take  precedence 
over  any  existing  Department  of  the 
Navy  directive  that  deals  with  the 
personal  privacy  and  rights  of 
individuals  regarding  their  personal 
records,  except  for  disclosure  of 
personal  information  required  by  5 
U.S.C.  552  (1988)  as  amended  by  the 
Freedom  of  Information  Reform  Act  and 
implemented  by  Secretary  of  the  Navy 
Instruction  5720.42E3.  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program." 

§701.102    Definitions. 

For  the  purposes  of  this  subpart  and 
subpart  G  of  this  part,  the  following 
meanings  apply. 

(a)  Access.  The  review  or  copying  of 
a  record  or  parts  thereof  contained  in  a 
system  of  records  by  any  individual. 

(b)  Agency.  For  the  purposes  of 
disclosing  records  subject  to  the  Privacy 
Act  between  or  among  Department  of 
Defense  (DoD)  components,  the 
Department  of  Defense  is  considered  a 
single  agency.  For  all  other  purposes. 
Department  of  the  Navy  is  considered 
an  agency  within  the  meaning  of 
Privacy  Act 

(c)  Confidential  squire.  A  person  or 
organization  who  has  furnished 
information  to  the  Federal  Government 
either  under  an  express  promise  that  the 
person's  or  the  organization's  identity 
will  be  held  in  confidence  or  under  an 
implied  promise  of  such  confidentiality 
if  this  implied  promise  was  made  before 
September  27, 1975. 


'  Copies  may  be  o)>Ulned.  at  cost,  from  the 
National  Technical  Infomiation  Service,  52BS  Port 
Royal  Road,  Springneld,  VA  22161. 

'  See  footnote  1  to  §  701.100. 


*  Copies  available  from  Chief  of  Naval  Operation* 
(N0eB30).  2000  Navy  Pentagon.  Washington,  DC 
203SO-200a 


(d)  Defense  Data  Integrity  Board. 
Consists  of  members  of  the  Defeiise 
Privacy  Board,  as  outlined  in  DoD 
Directive  5400.11  and,  in  addition,  the 
DoD  Insi>ector  General  or  the  designee, 
when  convened  to  oversee,  coordinate 
and  approve  or  disapprove  all  DoD 
component  computer  matching  covered 
by  the  Privacy  Act. 

(e)  Disclosure.  The  transfer  of  any 
personal  information  from  a  system  of 
records  by  any  means  of  communication 
(such. as  oral,  written,  electronic, 
mechanical,  or  actual  review),  to  any 
person,  private  entity,  or  government 
agency,  other  than  the  subject  of  the 
record,  the  subject's  designated  agent  or 
the  subject's  legal  guardian. 

(f)  Federal  personnel.  Officers  and 
employees  of  the  Government  of  the 
United  States,  members  of  the 
imiformed  services  (including  members 
of  the  Reserve  Components),  individuals 
or  siuvivors  thereof,  entitled  to  receive 
immediate  or  deferred  retirement 
benefits  under  any  retirement  program 
of  the  Government  of  the  United  States 
(including  survivor  benefits). 

(g)  Individual.  A  living  citizen  of  the 
United  States  or  alien  lawfully  admitted 
to  the  U.S.  for  permanent  residence.  The 
legal  guardian  of  an  individual  has  the 
same  rights  as  the  individual  and  may 
act  on  his  or  her  behalf.  No  rights  are 
vested  in  the  representative  of  a 
deceased  person  under  this  instruction 
and  the  term  "individual"  does  not 
embrace  an  individual  acting  in  a  non- 
personal  capacity  (for  example,  sole 
proprietorship  or  partnership). 

(h)  Individual  access.  Access  to 
information  pertaining  to  the  individual 
by  the  individual  or  his  or  her 
designated  agent  or  legal  guardian. 

(i)  Maintain.  Includes  maintain, 
collect,  use,  or  disseminate. 

(j)  Member  of  the  public.  Any 
individual  or  party  acting  in  a  private 
capacity. 

(k)  Minor.  Under  this  subpart  and 
subpart  G  of  this  part,  a  minor  is  an 
individual  under  18  years  of  age,  who 
is  not  a  member  of  the  U.S.  Navy  or 
Marine  Ck)rps.  nor  married. 

(1)  Official  use.  Under  this  subpart 
and  subpart  G  of  this  part,  this  term  is 
used  when  Department  of  the  Navy 
officials  and  employees  have  a 
demonstrated  need  for  the  use  of  any 
record  or  the  information  contained 
therein  in  the  performance  of  their 
official  duties. 

(m)  Personal  information.  Information 
about  an  individual  that  is  intimate  or 
private  to  the  individual,  as 
distinguished  from  information  related 
solely  to  the  individual's  official 
functions  or  public  life. 


(n)  Privacy  Act  (PA)  request.  A 
request  fitim  an  individual  for 
notification  as  to  the  existence  of.  access 
to.  or  amendment  of  records  pertaining 
to  that  individual.  These  records  must 
be  maintained  in  a  system  of  records. 

(o)  Record.  Any  item,  collection,  or 
grouping  of  information  about  an 
individual  that  is  maintained  by  a  naval 
activity  including,  but  not  limited  to. 
the  individual's  education,  financial 
transactions,  and  medical,  criminal,  or 
employment  history,  and  that  contains 
the  individual's  name  or  other 
identifying  particidars  assigned  to  the 
individual,  such  as  a  finger  or  voice 
print  or  a  photograph. 

(p)  Review  authority.  An  official 
charged  with  the  responsibility  to  rule 
on  administrative  appeals  of  initial 
denials  of  requests  for  notification, 
access,  or  amendment  of  records.  The 
Secretary  of  the  Navy  has  delegated  his 
review  authority  to  the  Assistant 
Secretary  of  the  Navy  (Manpower  and 
Reserve  Affairs  (ASN(M&RA)),  the 
General  Counsel  (OGC),  and  the  Judge 
Advocate  Oneral  (NJAG).  Additionally, 
the  Office  of  Personnel  Managemdht 
(OPM)  is  the  review  authority  for 
civilian  official  personnel  folders  or 
records  contained  in  any  other  OPM 
record. 

(q)  Risk  assessment.  An  analysis 
which  considers  information  sensitivity, 
vulnerability,  and  cost  to  a  computer 
facility  or  word  processing  center  in 
safeguarding  personal  information 
processed  or  stored  in  the  facility  or 
center. 

(r)  Routine  use.  Disclosure  of  a  record 
outside  the  Department  of  Defense  for  a 
purpose  that  is  compatible  with  the 
purpose  for  which  the  record  was 
collected  and  maintained  by  the 
Department  of  Defense.  The  routine  use 
must  have  been  included  in  the  notice 
for  the  system  of  records  published  in 
the  Federal  Register. 

(s)  Statistical  record.  A  record 
maintained  only  for  statistical  research, 
or  reporting  purposes,  and  not  used  in 
whole  or  in  part  in  making  any 
determination  about  a  specific 
individual. 

(t)  System  manager.  An  official  who 
has  overall  resi>onsibility  for  a  system  of 
records.  He  or  she  may  serve  at  any 
level  in  Department  of  the  Navy. 
Systems  managers  are  indicated  in  the 
published  record  systems  notices.  If 
more  than  one  official  is  indicated  as  a 
system  manager,  initial  responsibility 
resides  with  the  manager  at  the 
appropriate  level  (i.e.,  for  local  records, 
at  the  local  activity). 

(u)  System  of  records.  A  group  of 
records  under  the  control  of  a 
Department  of  the  Navy  activity  from 
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which  information  is  retrieved  by  the 
individual's  name  or  by  some 
identifying  numlier.  symbol,  or  other 
identifying  paiticukr  seeigned  to  the 
individual.  System  notioee  for  all 
Privacy  Act  systems  of  records  must  be 
published  in  the  Federal  Segislar  and 
are  also  published  in  periodic  Chief  of 
Naval  Operations  Notes 
(OPNAVNOTEs)5211«. 

(v)  Word  pmcesMing  equipment  Any 
combination  of  electronic  hardware  and 
computer  software  integrated  in  a 
variety  of  forms  (firmware, 
programmable  software,  hard  nviring.  or 
similar  equipment)  that  permits  the 
processing  of  textiial  data.  Cenaralfy, 
the  equipment  contains  a  device  to 
receive  information,  a  computei^like 
processor  with  various  capabiUties  to 
manipulate  the  information,  a  storage 
medium,  and  an  output  device. 

(w)  IVorrf  processing  system.  A   * 
combination  of  equipment  employing 
automated  technology,  systematic 
procedures,  and  trained  personnel  for 
the  primary  piupose  of  manipulating 
human  thoughts  and  verbel  or  written 
communications  into  a  form  suitable  to 
the  originator.  The  results  are  written  or 
graphic  presentations  intended  to 
communicate  verbaUy  or  visually  %vith 
another  individual. 

(x)  Working  day.  All  days  excluding 
Saturday.  Sunday,  and  legal  holidays. 

1701.103    PoUcy. 

It  is  the  poUcy  of  Department  of  the 
Navy  to: 

(a]  Ensure  that  all  its  personnel 
comply  fully  with  5  U.S.C  552a,  DoO 
Directive  5400.11  and  DoD  5400. 11-R. 
to  protect  individuals  from  unwarranted 
invasions  of  privacy.  Individuals 
covered  by  this  protection  are  Uving 
citizens  of  the  U.S.  or  aliens  lawfully 
admitted  for  permanent  residence.  A 
legal  guardian  of  an  individual  or  parent 
of  a  minor  when  acting  on  the 
individual's  or  minor's  behalf,  has  the 
same  rights  as  the  individual  or  minor. 
(A  member  of  the  Armed  Forces  is  not 

a  minor  for  the  purposes  of  this  subpart 
and  subpart  G  of  this  part). 

(b)  Collect,  maintain,  and  use  only 
that  personal  information  needed  to 
support  a  Navy  function  or  program  as 
authorized  by  law  or  E.O..  and  disclose 
this  information  only  as  authorized  by 
5  U.S.C  552a  and  this  subpart  and 
subpart  C  of  this  part.  In  assessing  need, 
consideration  shall  be  given  to 
alternatives,  such  as  use  of  information 
not  individually  identifiable  or  use  of 
sampling  of  certain  data  for  certain 
individuals  only.  Additionally, 
consideration  is  to  be  given  to  the  length 
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of  time  information  is  needed,  and  the 
cost  of  maintaining  the  informatico 
compared  to  the  risks  and  adverse 
consaquancaa  of  not  maintaining  the 
infbrmatian. 

(c)  Keep  only  personal  infonnation 
that  is  timely,  accurate,  complete,  and 
relevant  to  the  purpose  for  which  it  was 
collected. 

(d)  Let  individuab  have  access  to.  and 
obtain  copies  of.  all  or  portions  of  their 
records,  subject  to  exemption 
procedures  authorized  by  law  and  this 
subpart  and  suboart  G  of  this  part 

(e)  Let  individuals  request 
amendment  of  their  records  when 
discrepancies  proven  to  be  erroneous, 
untimely,  incomplete,  or  irrelevant  are 
noted. 

(f)  Let  individuals  request  an 
administrative  review  of  decisions  that 
deny  them  access,  or  refuse  to  amend 
their  records. 

(g)  Ensure  that  adequate  safeguards 
are  enforced  to  prevent  misuse, 
unauthorized  disclosure,  alteration,  or 
destruction  of  personal  information  in 
records. 

(h)  Maintain  no  records  describing 
how  an  individual  exercises  his  or  her 
rights  guaranteed  by  the  First 
Amendment  (freedom  of  religion, 
political  belieb,  speech,  and  press; 
peaceful  assemblage;  and  petition  for 
redress  of  grie\'ances).  unless  they  are: 

(1)  Expressly  authorized  by  statute; 

(2)  Authorized  by  the  individual; 

(3)  Within  the  scope  of  an  authorized 
law  enforcement  activity;  or 

(4)  For  the  maintenance  of  certain 
items  of  information  relating  to  religious 
affiliation  for  members  of  the  naval 
service  who  are  chaplains.  This  shoiild 
not  be  construed,  however,  as  restricting 
or  excluding  solicitation  of  information 
which  the  individual  is  willing  to  have 
in  his  or  her  record  concerning  religious 
preference,  particularly  that  required  in 
emergency  sitiiations. 

(5)  Maintain  only  systems  of  records 
which  have  been  published  in  the 
Federal  Register,  in  accordance  with 
periodic  Chief  of  Naval  Operations 
Notes  (OPNAVNOTEs)  5211  and 

§  701.105.  These  OPNAVNOTEs  5211 
provide  a  listing  of  all  Department  of  the 
Navy  Privacy  Act  systems  of  records 
and  identify  the  Office  of  Personnel 
Management  (OPM)  government-wide 
systems  containing  information  on 
Department  of  the  Navy  civilian 
employees,  even  though  technically. 
Department  of  the  Navy  does  not  have 
cognizance  over  them.  A  IMvacy  Act 
systems  notice  outlines  what  kinds  of 
infonnation  may  be  collected  and 
maintained  by  naval  activities.  When 
collecting/maintaining  infonnation  in  a 
Privacy  Act  system  of  records,  review 


the  systems  notice  to  ensure  activity 
oomplianoe  is  within  the  scope  of  the 
system.  If  you  determine  the  systems 
notice  does  not  meet  your  needs, 
contact  the  systems  manager  or  Chief  of 
Naval  Operations  (N09B30)  with  your 
concerns  so  that  amendment  of  the 
system  may  be  considered. 

1701.104    RaaponsMNly  and  authority. 

(a)  Chief  of  Naval  Operations  (CNO). 
CNO  is  designated  as  the  official 
responsible  for  administering  and 
supervising  the  execution  of  5  U.S.C 
552a,  DoD  Directive  5400.11,  and  DoD 
5400.11-R.  CNO  has  designated  the 
Assistant  Vice  Chief  of  Naval 
Operations  (N09B30)  as  principal 
Privacy  Act  Coordinator  for  the 
I>epartment  of  the  Navy  to: 

(1)  Set  Department  of  the  Navy  policy 
on  the  provisions  of  the  Privacy  Act. 

(2)  Serve  as  principal  advisor  on  all 
Privacy  Act  matters. 

(3)  C)versee  the  administration  of  the 
Privacy  Act  program,  which  includes 
preparing  the  Department  of  the  Navy 
Privacy  Act  report  tat  submission  to 
Congress. 

(4)  Develop  Navy-wide  Privacy  Act 
training  program  and  serve  as  training- 
oversi^t  manager. 

(5)  Conduct  staff  assistance  visits 
within  Department  of  the  Navy  to 
review  compliance  with  5  U.S.C  552a 
and  this  subpart  and  subpart  G  of  this 
part. 

(6)  Coordinate  and  prepare  responses 
for  Privacy  Act  requests  received  for 
Office  of  the  Secretary  of  the  Navy 
records. 

(b)  Commandant  of  the  Marine  Corps 
(CMC).  CMC  is  responsible  for 
administering  and  supervising  the 
execution  of  this  subpart  and  subpart  G 
of  this  part  within  the  Marine  Corps. 
The  Commandant  has  designated  the 
Director,  Manpower  Management 
Information  Systems  Division  (HQMC 
(Code  MI))  as  tne  Privacy  Act 
coordinator  for  Headquarters,  U.S. 
Marine  Corps. 

(c)  Privacy  Act  Coordinator.  Each 
addressee  is  responsible  for 
implementing  and  administering  a 
Privacy  Act  program  under  this  subpart 
and  subpart  G  of  this  part.  Each 
addressee  shall  designate  a  Privacy  Act 
Coordinator  to: 

(1)  Serve  as  principal  point  of  contact 
on  Privacy  Act  matters. 

(2)  Provide  training  for  activity/ 
command  personnel  on  the  provisions 
of  5  U.S.C.  552a  and  this  subpart  and 
subpart  G  of  this  part. 

(3)  Issue  implementing  instruction 
which  designates  the  activity's  Privacy 
Act  Coordinator,  Privacy  Act  records 
disposition,  Privacy  Act  processing 


procedures,  identification  of  Privacy  Act 
systems  of  records  under  their 
cognizance,  and  training  aids  for  those 
personnel  involved  with  systems  of 
records. 

(4)  Review  hitemal  directives, 
practices,  and  procedures,  including 
those  having  Privacy  Act  impUcations 
and  where  ftivacy  Act  Statements 
(PASs)  are  needed. 

(5)  Compile  input  and  submit 
consolidated  Privacy  Act  report  to 
Echelon  2  Privacy  Act  Coordinator, 
who,  in  turn,  will  provide  consolidated 
report  to  CNO  (N09B30). 

(6)  Maintain  liaison  with  records 
management  officials  (i.e.,  maintenance 
and  disposal  procedures  and  standards, 
forms,  and  reports),  as  appropriate. 

(7)  Provide  guidance  on  handling 
Privacy  Act  requests  and  scope  of 
Privacy  Act  exemptions. 

(8)  Conduct  Stan  assistance  visits 
within  command  and  lower  echelon 
commands  to  ensure  compliance  with 
the  Privacy  Act. 

(9)  Echelon  2  Privacy  Act 
Coordinators  shall  provide  CNO 
(N09B30)  with  a  complete  listing  of  all 
Privacy  Act  Coordinators  under  their 
jurisdiction.  Such  information  should 
include  activity  name  and  address, 
office  code,  name  of  Privacy  Act 
Coordinator,  commercial  and  DSN 
telephone  number,  and  FAX  number,  if 
applicable. 

(d)  Release  authority.  Officials  having 
cognizance  over  the  requested  subject 
matter  are  authorized  to  respond  to 
requests  for  notification,  access,  and/or 
amendment  of  records.  These  officials 
could  also  be  systems  managers  (see 

§  701.104(g)). 

(e)  Denial  authority.  Within  the 
Department  of  the  Navy,  the  following 
chief  officials,  their  respective  vice 
commanders,  deputies,  principal 
assistants,  and  those  officials 
specifically  designated  by  the  chief 
official  are  authorized  to  deny  requests, 
either  in  whole  or  in  part,  for 
notification,  access  and  amendment, 
made  under  this  subpart  and  subpart  G 
of  this  part,  when  the  records  relate  to 
matters  within  their  respective  areas  of 
responsibility  or  chain  of  command: 

(1)  Department  of  the  Navy.  Civilian 
Executive  Assistants;  CNO;  CMC;  Chief 
of  Naval  Personnel;  Commanders  of  the 
Naval  Systems  Commands,  Office  of 
Naval  Intelhgence,  Naval  Security 
Group  Command,  Naval  Imaging 
Command,  and  Naval  Computer  and 
Telecommunications  Command;  Chief, 
Bureau  of  Medicine  and  Surgery; 
Auditor  General  of  the  Navy;  Naval 
Inspector  General;  Director,  Office  of 
Civilian  Persoimel  Management;  Chief 
of  Naval  Education  and  Training: 


Commander,  Naval  Reserve  Force:  Chief 
of  Naval  Research;  Commander,  Naval 
Oceanography  Command;  heads  of 
Department  of  the  Navy  Staff  Offices, 
Boards,  and  Councils;  Flag  Officers  and 
General  Officers.  NJAG  and  his  Deputy, 
and  OGC  and  his  Deputies  are  excluded 
from  this  grant  of  authorization.  While 
NJAG  and  OGC  are  not  denial 
authorities,  they  are  authorized  to 
further  delegate  the  authority  conferred 
here  to  other  senior  officers/officials 
within  NJAG  and  OGC 

(2)  For  the  shore  establishment. 
(i)  All  officers  authorized  under 

Article  22,  Uniform  Code  of  MiUtary 
Justice  (UCMJ)  or  designated  in  section 
0120,  Manual  of  the  Judge  Advocate 
General  (JAGINST  5800. 7C)  s,  to 
convene  general  courts-martial. 

(ii)  Commander,  Naval  Investigative 
Service  Command. 

(iii)  Deputy  Commander,  Naval  Legal 
Service  Command. 

(3)  In  the  Operating  Forces.  All 
officers  authorized  by  Article  22, 
Uniform  Code  of  Military  Justice 
(UCMJ),  or  designated  in  section  0120. 
Manual  of  the  Judge  Advocate  General 
(JAGINST  5800. 7C),  to  convene  general 
courts-martial. 

(0  Review  authority.  (1)  The  Assistant 
Secretary  of  the  Navy  (Manpourer  and 
Reserve  Affairs),  is  the  Secretary's 
designee,  and  shall  act  upon  requests  for 
administrative  review  of  initial  denials 
of  requests  for  amendment  of  records 
related  to  fitness  reports  and 
performance  evaluations  of  military 
personnel  (see  §  701.111(c)(3)). 

(2)  The  Judge  Advocate  General  and 
General  Counsel,  as  the  Secretary's 
designees,  shall  act  upon  requests  for 
administrative  review  of  initial  denials 
of  records  for  notification,  access,  or 
amendment  of  records,  as  set  forth  in 
§701.in(c)(2)and(4). 

(3)  The  authority  of  the  Secretary  of 
the  Navy  (SECNAV),  as  the  head  of  an 
agency,  to  request  records  subject  to  the 
Privacy  Act  from  an  agency  external  to 
the  Department  of  Defense  for  civil  or 
criminal  law  enforcement  purposes, 
imder  subsection  (b)(7)  of  5  U.S.C.  55?a. 
is  delegated  to  the  Commandant  of  the 
Marine  Corps,  the  Director  of  Naval 
Intelligence,  the  Judge  Advocate 
General,  and  the  General  Counsel. 

(g)  Systems  manager.  Systems 
managers,  as  designated  in  Department 
of  the  Navy's  compilation  of  systems 
notices  (periodic  Chief  of  Naval 
OperaUons  Notes  (OPNAVNOTEs) 
5211 ».  "Current  Privacy  Act  Issuances") 
shall: 


'Copies  available  from  ihe  Judge  Advocate 
General,  Navy  Department.  200  Stovall  Street, 
Alexandria.  VA  22332-2400. 

"See  footnote  3  to  $  701.101. 


5211 «,  "Current  Privacy  Act  Issuances") 
shaU: 

(1)  Ensure  the  system  has  been 
pubhshed  in  the  Federal  Register  and 
that  any  additions  or  significant  changes 
are  submitted  to  CNO  (N09B30)  for 
approval  and  publication.  The  systems 
of  records  should  be  maintained  in 
accordance  with  the  systems  notices  as 
pubhshed  in  the  periodic  Chief  of  Naval 
Operations  Notes  (OPNAVNOTEs)  5211. 
"Current  Privacy  Act  Issuances." 

(2)  Maintain  accountabiUty  records  of 
disclosures. 

(h)  Department  of  the  Navy 
employees.  Each  employee  of  the 
Department  of  the  Navy  has  certain 
responsibilities  for  safeguarding  the 
rights  of  others.  These  include: 

(1)  Not  disclosing  any  information 
contained  in  a  system  of  records  by  any 
means  of  communication  to  any  person 
or  agency,  except  as  authorized  by  this 
subpart  and  subpart  G  of  this  part. 

(2)  Not  maintaining  unpublished 
official  files  which  would  fall  imder  the 
pro\isions  of  5  U.S.C  552a. 

(3)  Safeguarding  the  privacy  of 
individuals  and  confidentiafity  of 
personal  information  contained  in  a 
system  of  records. 

§  701.105    Systems  of  records. 

To  be  subject  to  this  subpart  and 
subpart  G  of  this  part,  a  "system  of 
records'"  must  consist  of  "records"  that 
are  retrieved  by  the  name,  or  some  other 
personal  identifier,  of  an  individual  and 
be  under  the  control  of  Department  of 
the  Navy. 

(a)  Retrieval  practices.  (1)  Records  in 
a  group  of  records  that  are  not  retrieved 
by  personal  identifiers  are  not  covered 
by  this  subpart  and  subpart  G  of  this 
part,  even  if  the  records  contain 
information  about  individuals  and  are 
under  the  control  of  Department  of  the 
Nav7.  The  records  must  be  retrieved  by 
personal  identifiers  to  become  a  system 
of  records. 

(2)  If  records  previously  not  retrieved 
by  personal  identifiers  are  rearranged  so 
they  are  retrieved  by  personal 
identifiers,  a  new  system  notice  must  be 
submitted  in  accordance  with  §  701.107. 

(3)  If  records  in  a  system  of  records 
are  rearranged  so  retrieval  is  no  longer 
by  personal  identifiers,  the  records  are 
no  longer  subject  to  this  subpart  and 
subpart  G  of  this  part  and  the  records 
system  notice  should  be  deleted  in     • 
accordance  with  §  701.107. 

(b)  Recordkeeping  standards.  A 
record  maintained  in  a  system  of 
records  subject  to  this  subpart  and 
subpart  G  of  this  part  must  meet  the 
following  criteria: 


•  See  footnote  3  to  $  TOt.lOl. 


UMI 


S5352     Fsdwal 


/  Vol.  59.  Na  214  /  Monday,  November  7,  1994  /  Kales  md  Regnktkms 


Federal  Register  /  Vol.  59.  No.  214  /  Monday,  November  7,  1994  /  Rules  and  Regulations     55353 


(1)  Be  Kcunte.  All  infanrntkn  in  the 
record  must  be  factually  correct. 

(2)  Be  relevant.  All  tnlonaatkHi 
contained  in  the  recotd  must  be  related 
to  the  individual  who  is  the  record 
subject  and  also  must  be  related  to  a 
lawiful  purpose  or  missioii  of  the 
Department  of  the  Navy  activity    * 
maintaining  the  record. 

(3)  Be  timely.  All  informetiaa  in  the 
record  must  be  revieiwed  periodically  to 
ensure  that  it  has  not  changed  due  to 
time  or  later  events. 

(4)  Be  complete.  It  must  be  able  to 
stand  alone  in  accomplishing  the 
purpose  for  which  it  is  maintained. 

(5)  Be  necessary.  AU  information  in 
the  record  must  be  needed  to 
accomplish  a  Department  of  the  Navy 
mission  or  purpose  established  by 
Federal  Law  or  E.O.  of  the  President. 

(c)  Authority  to  establish  systems  of 
records.  Identify  the  specific  Federal 
statute  or  E.O.  of  the  President  that 
authorizes  maintaining  each  system  of 
records.  When  s  naval  activity  uses  its 
"internal  housekeeping"  statute.  i.e.,  5 
U.S.C.  301.  Departmental  Regulations, 
the  naval  instruction  that  implements 
the  statute  should  also  be  identified.  A 
statute  or  E.O.  authorizing  a  system  of 
records  does  not  negate  the 
responsibility  to  ensure  the  information 
in  Uie  system  of  records  is  relevant  and 
necessary. 

(dl  Exercise  of  First  Amendment 
rights.  (1)  Do  not  maintain  any  records 
describing  how  an  individual  exercises 
rights  guaranteed  by  the  First 
Amendment  of  the  U.S.  Constitution 
unless  expressly  authorized  by  Federal 
law;  the  individual;  or  pertinent  to  and 
within  the  scope  of  an  authorized  law 
enforcement  activity. 

(2)  First  amendment  rights  include, 
but  are  not  limited  to.  freedom  of 
religion,  freedom  of  political  behefs, 
freedom  of  speech,  freedom  of  the  press, 
the  right  to  assemble,  and  the  right  to 
petition. 

(e)  System  manager's  evaluations  and 
reviews.  (1)  Evaluate  each  new  system  of 
records.  Before  estabUshing  a  system  of 
records,  evaluate  the  information  to  be 
included  and  consider  the  following: 

(i)  The  relationship  of  each  item  of 
information  to  be  collecrted  and  retained 
to  the  purpose  for  which  the  system  is 
maintained  (all  information  must  be 
relevant  to  the  piupose); 

(ii)  The  specific  impact  on  the 
purpose  or  mission  if  eech  category  of 
information  is  not  collected  (all 
information  must  be  necessary  to 
accomplish  a  lawful  purpose  or 
mission.): 

(iii)  The  "ibifity  to  meet  the 
infonnatiunal  needs  without  using 


persooal  Identifiers  (will  anoaymmis 
statistical  lecords  meet  the  neadiT); 

(iv)  The  length  oftimeeedi  item  of    . 
information  must  be  kept; 

(v)  The  methods  of  disposal; 

(vi)  The  cost  of  maintaining  the 
information;  and 

(vii)  Whether  a  system  already  exists 
that  serves  the  purpose  of  the  new 
system. 

(2)  Evaluate  and  review  all  existing 
systems  of  records. 

(i)  When  an  alteration  or  amendment 
of  an  existing  system  is  prepared 
pursuant  to  S  701.107(b]  and  (c).  do  the 
evaluation  described  in  $  701.10S(e). 

(ii)  Conduct  the  following  reviews 
annually  and  be  prepared  to  report,  in 
accordance  with  $  701.104(c)(8),  the 
results  and  corrective  actions  taken  to 
resolve  problems  uncovered. 

(A)  Training  practices  to  ensure  all 
personnel  are  familiar  vrith  the 
requirements  of  5  U.S.C  S52a.  and  DoD 
Directive  5400.11,  "DoD  Privacy 
Program",  this  subpart  and  subpart  G  of 
this  part,  and  any  special  needs  their 
spiecific  jobs  entail. 

(B)  Recordkeeping  and  disposal 
practices  to  ensure  compliance  with  this 
subpart  and  subpart  G  of  this  part. 

(C)  Ongoing  computer  matching 
programs  in  which  records  from  the 
system  have  been  matched  with  non- 
DoD  records  to  ensure  that  the 
requirements  of  §  701.115  have  been 
met. 

(D)  Actions  of  Department  of  the  Navy 
personnel  that  resulted  in  either 
Department  of  the  Navy  being  found 
civilly  liable  or  a  person  being  found 
criminally  Uable  under  5  U.S.C  552a.  to 
determine  the  extent  of  the  problem  and 
find  the  most  effective  way  of 
preventing  the  problem  from  occurring 
in  the  future. 

(E)  Each  system  of  records  notice  to 
ensure  it  accurately  describes  the 
system.  Where  major  changes  are 
needed,  alter  the  system  notice  in 
accordance  with  §  701.107(b).  If  minor 
changes  are  needed,  amend  the  system 
notice  pursuant  to  §  701.107(c). 

(iii)  Every  even-numbered  year, 
review  a  random  sample  of  Ctepartment 
of  the  Navy  contracts  that  provide  for 
the  operation  of  a  system  of  records  to 
accomplish  a  Department  of  the  Navy 
function,  to  ensure  the  wording  of  each 
contract  complies  with  the  provisions  of 
5  U.S.C  552a  and  §  701.105(h). 

(iv)  Every  three  years,  beginning  in 
1992,  review  the  routine  use  disclosures 
associated  with  each  system  of  records 
to  ensure  the  recipient's  use  of  the 
records  continues  to  be  compatible  with 
the  purpose  for  which  the  information 
was  originally  collected. 


(v)  Every  three  years,  beginning  in 
1993.  review  eadi  system  of  records  for 
v^iich  exemptioo  rules  have  been 
estabbshed  to  determine  whether  each 
exemption  is  still  needed. 

(vi)  When  directed,  send  the  reports 
through  proper  channels  to  the  CNO 
(N09B30). 

(f)  Discontinued  information 
requirements.  (1)  Immediately  stop 
collecting  any  category  or  item  of 
information  about  individuals  that  is  no 
longer  Justified,  and  when  feesible, 
remove  the  information  from  existing 
records. 

(2)  Do  not  destroy  records  that  must 
be  kept  in  accordance  with  retention 
and  disposal  requirements  established 
under  SECNAVINST  5212.5  '.  "Disposal 
of  Navy  and  Marine  Coips  Records." 

(g)  Review  records  before  disclosing 
outside  the  Federal  government.  Befrne 
disclosing  a  record  from  a  system  of 
records  to  anyone  outside  the  Federal 
government,  take  reasonable  steps  to 
ensure  the  record  which  is  being 
disclosed  is  acc\irate,  relevant,  timely, 
and  complete  for  the  purposes  it  is 
being  maintained. 

(h)  Federal  government  contractors. 
(1)  Applicability  to  Federal  government 
contractors. 

(i)  When  a  naval  activity  contracts  for 
the  operation  of  a  system  of  records  to 
accomplish  its  function,  the  activity 
must  ensure  compliance  with  this 
subpart  and  subpart  G  of  this  part  and 
5  U.S.C.  552a.  For  the  purposes  of  the 
criminal  penalties  described  in  5  U.S.C 
552a,  the  contractor  and  its  employees 
shall  be  considered  employees  of  the 
agency  during  the  performance  of  the 
contract 

(ii)  Consistent  with  Parts  24  and  52  of 
the  Federal  Acquisition  Regulation 
(FAR),  contracts  for  the  operation  of  a 
system  of  records  shall  identify 
specifically  the  record  system  and  the 
work  to  be  performed,  and  shall  include 
in  the  solicitations  and  resulting 
contract  the  terms  as  prescribed  by  the 
FAR. 

(iii)  If  the  contractor  must  use  records 
that  are  subject  to  this  subpart  and 
subpart  G  of  this  part  to  perform  any 
part  of  a  contract,  the  contractor 
activities  are  subject  to  this  subpart  and 
subpart  G  of  this  part 

(iv)  This  subpart  and  subpart  G  of  this 
part  do  not  apply  to  records  of  a 
contractor  that  are: 

(A)  Established  and  maintained  solely 
to  assist  the  contractor  in  making 
internal  contractor  management 
decisions,  such  as  records  maintained 


'  CopiM  tvaiUbl*  bom  OPNAV/SECNAV 
DincttvM  Control  Offica,  Wuhingtoa  Nmrj  Yard. 
Building  200.  Wakbiogtoa.  DC  2O3SO-200a 


by  the  contractor  for  use  in  managing 
the  contract: 

(B)  Maintained  as  internal  contractor 
employee  records,  even  when  used  in 
conjunction  with  providing  goods  ot 
services  to  the  naval  activity; 

(C)  Maintained  as  training  records  by 
an  educational  organization  contracted 
by  a  naval  activity  to  provide  training 
when  the  records  of  the  contract 
students  are  similar  to  and  commingled 
with  training  records  of  other  students, 
such  as  admission  forms,  transcripts, 
and  academic  counseling  and  similar 
records;  or 

(D)  Maintained  by  a  consumer 
reporting  agency  to  which  records  have 
been  disclosed  under  contract  in 
accordance  with  31  U.S.C  952d. 

(v)  For  contracting  that  is  subject  to 
this  subpart  and  subpart  G  of  this  part, 
naval  activities  shall  publish 
instructions  that: 

(A)  Furnish  Privacy  Act  guidance  to 
persoimel  who  soUcit.  awsurd.  or 
administer  Government  contracts: 

(B)  Inform  prospective  contractors  of 
their  responsibilities  under  this  subpart 
and  subpart  G  of  this  part  and  the 
Department  of  the  Navy  Privacy 
Program; 

(C)  Establish  an  internal  sjrstem  for 
reviewing  contractor's  performance  for 
compliance  with  the  Privacy  Act  and 

(D)  Provide  for  the  biennial  review  of 
a  random  sample  of  contracts  that  are 
subject  to  this  subpart  and  subpart  G  of 
this  part. 

(2)  Contracting  procedures.  The 
Defense  Acquisition  Regulatory  (DAR) 
Council,  which  oversees  the 
implementation  of  the  FAR  within  the 
Department  of  Defense,  is  responsible 
for  developing  the  specific  poUcies  and 
procedures  for  soficiting,  awarding,  and 
administering  contracts  that  are  subject 
to  this  subpart  and  subpart  G  of  this  part 
and  5  U.S.C  552a. 

(3)  Contractor  compUance.  Naval 
activities  shall  establish  contract 
surveillance  programs  to  ensure 
contractors  comply  with  the  procedures 
estabbshed  by  the  DAR  Council  imder 
the  preceding  subparagraph. 

(4)  Disclosing  records  to  contractors. 
EKsclosing  records  to  a  contractor  for 
use  in  performing  a  contract  let  by  a 
naval  activity  is  considered  a  disclosure 
within  Department  of  the  Navy.  The 
contractor  is  considered  the  agent  (rf 
Department  of  the  Navy  when  receiving 
and  maintaining  the  records  fat  that 
activity. 

1701.106    Safeguarding  records  in 
systema  of  recofds. 

Establish  appropriate  administrative, 
technical,  and  physical  safeguards  to 
ensure  the  records  in  every  system  of 


records  are  protected  from  unauthorized 
alteration,  destruction,  or  disclosure. 
Protect  the  records  from  reasonably 
anticipated  threats  or  hazards  that  could 

result  in  substantial  harm, 
embi^passment,  inconvenience,  or 
unfairness  to  any  iiulividual  on  v^Kxn 
information  is  maintained. 

(a)  Minimum  standards.  (1)  Conduct 
risk  analysis  and  man^ement  plaiming 
for  each  system  of  recorids.  Consider 
sensitivity  and  use  of  the  records, 
present  and  projected  threats  and 
vulnerabilities,  and  present  and 
projected  cost-effectiveness  of 
safeguards.  The  risk  analysis  may  vary 
frx>m  an  informal  review  of  a  small, 
relatively  insensitive  system  to  a  formal, 
fully  quantified  risk  analysis  of  a  large, 
complex,  and  highly  sensitive  system. 

(2)  Train  all  personnel  operating  a 
system  of  records  or  using  records  from 
a  system  of  records  in  proper  record 
security  procedures. 

(3)  Label  information  exempt  from 
disclosure  under  this  subpart  and 
subpart  G  of  this  part  to  reflect  their 
sensitivity,  such  as  "FOR  OFFICIAL 
USE  ONLY. "  "PRIVACY  ACT 
SENSITIVE:  DISCLOSE  ON  A  NEED- 
TO-KNOW  BASIS  ONLY,"  or  some 
other  statement  that  alerts  individuals  of 
the  sensitivity  to  the  records. 

(4)  Administer  special  administrative, 
physical,  and  technical  safeguards  to 
protect  records  processed  or  stored  in  an 
automated  data  processing  or  word 
processing  system  to  protect  them  &t>m 
threats  unique  to  those  environments. 

(b)  Records  disposal.  (1)  Dispose  of 
records  from  systems  of  records  so  as  to 
prevent  inadvertent  disclosure.  Disposal 
methods  are  considered  adequate  if  the 
records  are  renda«d  imrecognizable  ot 
beyond  reconstruction  (i.e.,  such  as 
tearing,  burning,  melting,  chemical 
decomposition,  burying,  pulping, 
pulverizing,  shredding,  ot  mutilation). 
Magnetic  media  may  be  cleared  by 
completely  erasing,  overwriting,  or 
degaussing  the  tape. 

(2)  The  transfer  of  large  volumes  of 
records  (e.g.,  printouts  and  computer 
cards)  in  bulk  to  a  disposal  activity  such 
as  a  Defense  Reutilization  and 
Marketing  Office  for  authorized  disposal 
is  not  a  disclosure  of  records,  if  the 
volume  of  records,  coding  of  the 
information,  or  some  other  factor  render 
it  impossible  to  recognize  any  personal 
information  about  a  specific  individual. 

(3)  When  disposing  or  destroying 
large  quantities  of  records  from  a  system 
of  records,  care  must  be  taken  to  ensure 
that  the  bulk  of  the  records  is 
maintained  to  prevent  easy 
identification  of  specific  records.  If  such 
bulk  is  maintained,  no  special 
procedures  are  required.  If  btdk  is  not 


maintained,  ot  if  the  form  of  the  records 
makes  individually  id«itifiri>le 
infwTnatitHi  easily  discemable,  dispose 
of  the  records  in  accwdance  with 
§  701.106(b)(1). 

S701.107    Ortterle  tor  crelim  aUsring, 

amending  and  deleting  Privacy  Act  syslMns 
of  records. 

(a)  Criteria  for  a  new  system  of 
records.  A  new  system  of  records  is  one 
for  which  no  existing  system  notice  has 
been  published  in  the  Federal  Roister. 
If  a  notice  for  a  system  of  records  has 
been  canceled  or  deleted,  and  it  is 
determined  that  it  should  be  reinstated 
or  reused,  a  new  system  notice  must  be 
published  in  the  Federal  Register. 
Advance  pubUc  notice  miist  be  given 
before  a  naval  activity  may  begin  to 
collect  information  for  or  use  a  new 
system  of  records.  The  following 
procedures  apply: 

(1)  Describe  in  the  record  system 
notice  the  contents  of  the  record  system 
and  the  pmposes  and  routine  uses  for 
which  the  information  will  be  used  and 
disclosed. 

(2)  The  public  shall  be  given  30  days 
to  comment  on  any  proposed  routine 
uses  before  the  routine  uses  are 
implemented. 

(3)  The  notice  shall  contain  the  date 
the  system  of  records  will  become 
effective. 

(b)  Criteria  for  an  alteration  to  a 
system  of  records  notice.  A  system  is 
considered  altered  when  any  one  of  the 
following  actions  occur  or  is  proposed: 

(1)  A  significant  increase  ot  change  in 
the  number  or  types  of  individuals 
about  whom  records  are  maintained.  For 
example,  a  decision  to  expand  a  system 
of  records  that  originally  covered 
personnel  assigned  to  only  one  naval 
activity  to  cover  personnel  at  several 
installations  would  constitute  an  altered 
system.  An  increase  or  decrease  in  the 
number  of  individuals  covered  due  to 
normal  growth  or  decrease  is  not  an 
alteration. 

(2)  A  change  that  expands  the  tjpes 
or  categories  of  information  maintained. 
For  example,  a  personnel  file  that  has 
been  expanded  to  include  medical 
records  would  be  an  alteration. 

(3)  A  change  that  alters  the  purpose 
for  which  the  information  is  used.  In 
order  to  be  an  alteration,  the  change 
must  be  one  that  is  not  reasonably 
inferred  from  any  of  the  existing 
purptoses. 

(4)  A  change  to  equipment 
configuration  (either  hardware  or 
software)  that  creates  substaittially 
greater  use  of  records  in  the  system.  Fot 
example,  placing  interactive  computer 
terminals  at  regional  offices  wh«i  the 
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system  was  fcmnerly  used  only  at  the 
headquarters  would  be  an  alteration. 

(5)  A  change  in  the  manner  in  which 
records  are  organized  or  in  the  method 
by  which  records  are  retrieved. 

(6)  Combining  record  systems  due  to 
a  re<»ganiKation  within  Department  of 
the  Navy. 

(7)  Retrieving  by  Social  Security 
Numbers  (SSNs),  records  that 
previously  were  retrieved  only  by 
names  would  be  an  alteration  if  the 
present  notice  failed  to  indicate  retrieval 
by  SSNs.  An  altered  system  of  records 
must  be  published  in  the  Federal 
Register.  Submission  for  an  alteration 
must  contain  a  narrative  statement,  the 
specific  changes  altering  the  system, 
and  the  system  of  records  notice. 

(c)  Criteria  for  amending  a  systems  of 
records  notice.  Minor  changes  to 
published  system  of  records  notices  are 
considered  amendments.  All 
amendments  should  be  forwarded  to 
CNO  (N09B30)  for  pubUcation  in  the 
Federal  Register.  When  submitting  an 
amendment  to  a  system  of  records 
notice,  the  naval  activity  must  include 
.a  description  of  the  specific  changes 
proposed  and  the  system  of  records 
notice. 

(d)  Criteria  for  deleting  a  system  of 
records  notice.  When  a  system  of 
records  is  discontinued,  incorporated 
into  another  system,  or  determined  to  be 
no  longer  subject  to  this  subpart  and 
subpart  G  of  this  part,  a  deletion  notice 
must  be  published  in  the  Federal 
Register.  The  deletion  notice  shall 
include  the  system  identification 
number,  system  name,  and  the  reason 
for  deleting  it.  If  a  system  is  deleted 
through  incorporation  into  or  merger 
with  another  system,  identify  the 
successor  system  in  the  deletion  notice. 

S  701 . 1 08    Collecting  Inf oimation  about 
Indlvidusts. 

(a)  Collecting  directly  from  the 
individual.  To  the  greatest  extent 
practicable,  collect  information  for 
systems  of  records  directly  from  the 
individual  to  whom  the  record  pertains 
if  the  record  may  be  used  to  make  an 
adverse  determination  about  the 
individual's  rights,  benefits,  or 
privileges  under  the  Federal  programs. 

(b)  Collecting  information  about 
individuals  from  third  persons.  It  might 
not  always  be  practical  to  collect  ail 
information  about  an  individual  directly 
from  that  person,  such  as  verifying 
information  through  other  sources  for 
security  or  employment  suitability 
determinations:  seeking  other  opinions, 
such  as  a  suf>ervisor's  comments  on  past 
performance  or  other  evaluations; 
obtaining  the  necessary  information 
directly  from  the  individual  would  be 


exceptionally  difficult  or  would  result 
in  imreason^le  costs  or  delays:  or,  the 
individual  requests  or  consents  to 
contacting  another  person  to  obtain  the 
information. 

(c)  Soliciting  the  social  security  , 
number  (SSN).  (1)  It  is  unlawful  for  any 
Federal,  State,  or  local  government 
agency  to  deny  an  individual  a  right, 
benefit,  or  privilege  provided  by  law 
because  the  individual  refuses  to 
provide  his  or  her  SSN.  However,  this 

f>rohibition  does  not  apply  if  a  Federal 
aw  requires  that  the  SSN  be  provided, 
or  the  SSN  is  required  by  a  law  or 
regulation  adopted  before  January  1, 
1975,  to  verify  the  individual's  identity 
for  a  system  of  records  established  and 
in  use  before  that  date. 

(2)  Before  requesting  an  individual  to 
provide  the  SSN,  the  individual  must  be 
advised  whether  providing  the  SSN  is 
mandatory  or  voluntary:  by  what  law  or 
other  authority  the  SSN  is  solicited:  and 
what  uses  will  be  made  of  the  SSN. 

(3)  The  preceding  advice  relates  only 
to  the  SSN.  If  other  information  about 
the  individual  is  soUcited  for  a  system 
of  records,  a  Privacy  Act  statement 
(PAS)  also  roust  be  provided  to  him/her. 

(4)  The  notice  published  in  the 
Federal  Register  for  each  system  of 
records  containing  SSNs  solicited  from 
individuals  must  indicate  the  authority 
for  soliciting  the  SSNs  and  whether  it  is 
mandatory  for  the  individuals  to 
provide  their  SSNs.  E.O.  9397  requires 
federal  agencies  to  use  SSNs  as 
numerical  identifiers  for  individuals  in 
most  federal  records  systems,  however, 
it  does  not  make  it  mandatory  for 
individuals  to  provide  their  SSNs. 

(5)  When  entering  military  service  or 
civilian  employment  with  the 
Department  of  the  Navy,  individuals 
must  provide  their  SSNs.  This  is  then 
the  individual's  numerical  identifier 
and  is  used  to  establish  personnel, 
financial,  medical,  and  other  official 
records  (as  authorized  by  E.O.  9397). 
The  individuals  must  be  given  the 
notification  described  above.  Once  the 
individual  has  provided  his  or  her  SSN 
to  establish  the  records,  a  notification  is 
not  required  when  the  SSN  is  requested 
only  for  identification  or  to  locate  the 
records. 

(6)  The  Federal  Personnel  Manual ' 
must  be  consulted  when  soficiting  SSNs 
for  use  in  systems  of  records  maintained 
by  the  Office  of  Personnel  Management. 

(7)  A  Department  of  the  Navy  activity 
may  request  an  individual's  SSN  even 
though  it  is  not  required  by  Federal 
statute,  or  is  not  for  a  system  of  records 
in  existence  and  operating  prior  to 
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January  1, 1975.  However,  the  separate 
Privacy  Act  Statement  for  the  SSN, 
alone,  or  a  merged  Privacy  Act 
Statement  covering  both  the  SSN  and 
other  items  of  personal  information, 
must  make  clear  that  disclosure  of  the 
niunber  is  voluntary.  If  the  individual 
refuses  to  disclose  i^^  or  her  SSN,  the 
activity  must  be  prepared  to  identify  the 
individual  by  alternate  means. 

(d)  Contents  of  Privacy  Act  Statement. 

(1)  When  an  individual  is  requested  to 
furnish  information  about  himself/ 
herself  for  a  system  of  records,  a  Privacy 
Act  Statement  must  be  provided  to  the 
individual,  regardless  of  the  method 
used  to  collect  the  information  (i.e., 
forms,  personal  or  telephonic  interview, 
etc).  If  the  information  requested  will 
not  be  included  in  a  system  of  records, 

a  Privacy  Act  Statement  is  not  required. 

(2)  The  Privacy  Act  Statement  shall 
include  the  following: 

(i)  The  Federal  law  or  E.O.  that 
authorizes  collecting  the  information 
(i.e.,  E.O.  9397  authorizes  collection  of 
SSNs): 

(ii)  Whether  ornot  it  is  mandatory  for 
the  individual  to  provide  the  requested 
information  (It  is  only  mandatory  when  . 
a  Federal  law  or  E.O.  of  the  President 
specifically  imposes  a  requirement  to 
furnish  the  information  and  provides  a 
penalty  for  failure  to  do  so.  If  furnishing 
information  is  a  condition  for  granting 
a  benefit  or  privilege  voluntarily  sought 
by  the  individual,  it  is  voluntary  for  the 
individual  to  give  the  information.): 

(iii)  The  principle  purposes  for 
collecting  the  information: 

(iv)  The  routine  uses  that  will  be 
made  of  the  information  (i.e.,  to  whom 
and  why  it  will  be  disclosed  outside  the 
Department  of  Defense);  and 

(v)  The  possible  effects  on  the 
individual  if  the  requested  information 
is  not  provided. 

(3)  "The  Privacy  Act  Statement  must 
appear  on  the  form  used  to  collect  the 
information  or  on  a  separate  form  that 
can  be  retained  by  the  individual 
collecting  the  information.  If  the 
information  is  collected  by  means  other 
than  a  form  completed  by  the 
individual,  i.e.,  solicited  over  the 
telephone,  the  Privacy  Act  Statement 
should  be  read  to  the  individual  and  if 
requested  by  the  individual,  a  copy  sent 
to  him/her.  There  is  no  requirement  that 
the  individual  sign  the  Privacy  Act 
Statement. 

(e)  Format  for  PrivatyAct  Statement. 
When  Forms  are  used  to  collect 
information  about  individuals  for  a 
system  of  records,  the  Privacy  Act 
Statement  shall  appear  as  follows  (listed 
in  the  order  of  preference): 

(1)  Immediately  below  the  title  of  the 
form. 


(2)  Elsewhere  on  the  front  page  of  the 
form  (clearly  indicating  it  is  the  Privacy 
Act  Statement), 

(3)  On  the  back  of  the  ionn  with  a 
notation  of  its  location  below  the  title  of 
the  form,  or 

(4)  On  a  separate  fram  which  the 
individual  may  keep. 


$701,109   Access  to  raconle. 

(a)  Individual  access  to  records.  (1) 
Right  of  access.  Only  individuals  who 
are  subjects  of  records  maintained  in 
systems  of  records  and  by  whose 
personal  identifiers  the  records  are 
retrieved  have  the  right  of  inilividual 
access  under  this  subpart  and  subpart  G 
of  this  part,  unless  they  provide  written 
authorization  for  their  representative  to 
act  on  their  behalf.  Legal  guardians  or 
parents  acting  on  bdialf  (S  a  minor  child 
also  have  the  right  of  individual  access 
under  this  subpart  and  subpart  G  of  this 
part. 

(2)  Notification  of  record's  existence. 
Each  naval  activity  shall  establish 
prtx:edures  for  notifying  an  individual, 
in  response  to  his  or  her  request,  if  a 
system  of  records  identified  by  him/her 
contains  a  record  pertaining  to  the 
individuaL 

(3)  Individual  request  for  access. 
Individuals  shall  address  requests  for 
access  to  records  in  systems  of  records 
to  the  system  manager  or  the  office 
designated  in  the  Department  of  the 
Navy  compilation  of  system  notices 
(periodic  Chief  of  Naval  Operations 
Notes  (OPNAVNOTEs)  5211,  "Current 
Privacy  Act  Issuances'^. 

(4)  Verifying  identity, 
(i)  An  individual  sbaU  provide 

reasonable  verification  of  identity  before 
obtaining  access  to  rectnds. 

(ii)  When  requesting  records  in 
writing,  naval  activities  may  not  insist 
that  a  requester  submit  a  notarized 
signature.  The  courts  have  ruled  that  an 
alternative  method  of  verifying  identity 
must  be  established  for  in<bviduals  who 
do  not  have  access  to  notary  aervicea. 
This  alternative  permits  requesters  to 
provide  an  imswom  declaration  that 
states  "I  declare  under  perjury  or 
penalty  under  the  laws  of  the  United 
States  of  American  that  the  fwegoing  is 
true  and  correct." 

(iii)  When  an  individual  seeks  access 
in  person,  identification  can  be  verified 
by  documents  normally  carried  by  the 
individual  (i.e.,  identification  card, 
driver's  ficense,  or  other  license,  permit 
or  pass  n«nialfy  used  for  identification 
piuposes). 

(iv)  When  access  is  requested  other 
than  in  writing,  identity  may  be  verified 
by  the  individual's  providing  minimnfTi 
identifying  data  sucii  as  full  name,  date 
and  place  of  birth,  or  other  information 


necessary  to  locate  the  record  sou^t.  If 
the  information  sottght  is  sensitive, 
additional  identifying  data  may  be 
required.  Telephonic  requests  should 
not  be  honored. 

(v)  Allow  an  individual  to  be 
accompanied  by  a  person  of  his  or  her 
choice  when  viewing  the  record; 
however,  require  the  individual  to 
provide  writtm  authorization  to  have 
the  record  discussed  in  front  of  the 
other  person. 

(vi)  Do  not  deny  access  to  an 
individual  who  is  the  subject  of  the 
record  solely  for  refusing  to  divulge  his 
or  her  SSN,  unless  it  is  ^  onfy  means 
of  retrieving  the  record  or  verifying 
identity. 

(vii)  Do  not  require  the  individual  to 
explain  why  he  or  she  is  seeking  access 
to  a  record  under  this  subpart  and 
subpart  G  of  this  part. 

(viii)  Oily  a  designated  denial 
authority  may  deny  access.  The  denial 
must  be  in  writing  and  contain  the 
information  required  by  §  701.109(d). 

(5)  Blanket  requests  not  honored.  Do 
not  honor  requests  from  individuals  for 
notification  and/or  access  concerning  all 
Department  of  the  Navy  systems  of 
records.  In  these  instances,  notify  the 
individual  that  requests  for  notification 
and/or  access  must  be  directed  to  the 
appropriate  system  manager  for  the 
particular  record  system  being 
requested,  as  indicated  in  the  periodic 
Chief  of  Naval  Operations  Notes 
(CWNAVNOTEs)  5211.  "Current  Privacy 
Act  Issuances";  and  the  request  must 
either  designate  the  particular  system  of 
records  to  be  searched,  or  provide 
sufficient  information  for  the  system 
manager  to  identify  the  appropriate 
system.  Also,  provide  the  individual 
with  any  other  information  needed  for 
obtaining  consideration  of  his  or  her 
request. 

(6)  Granting  individual  access  to 
records. 

(i)  Grant  the  individual  access  to  the 
original  record  (or  exact  copy)  without 
any  changes  or  deletions,  other  than 
those  made  in  accordance  with 
§701.113. 

(ii)  Grant  the  individual's  request  for 
an  exact  copy  of  the  record,  upon  the 
signed  authorization  of  the  individual, 
and  provide  a  copy  to  anyone 
designated  by  the  individual.  In  either 
case,  the  copying  fees  may  be  assessed 
to  the  individual  pursuant  to 
§  701.109(b). 

(iii)  If  requested,  explain  any  record 
or  portion  of  a  record  that  is  not 
understood,  as  well  as  any  changes  or 
deletions. 

(7)  Illegible  or  Incinnplete  rectmls.  Do 
not  deny  an  individual  access  scdefy 
because  the  physical  condition  or 


format  of  the  record  does  not  make  it 
readify  available  (i.e.,  when  the  record 
is  in  a  deteriorated  state  or  on  magnetic 
tape).  Either  prepare  an  extract  or 
recopy  the  document  exactly. 

(8)  Access  by  parents  and  legal 
guanUans. 

(i)  The  parent  of  any  minor,  or  the 
legal  guardian  of  any  individual 
declared  by  a  court  of  competent 
jiuisdiction  to  be  incompetent  due  to 
physical  or  mental  incapacity  or  age, 
may  obtain  access  to  the  record  of  the 
minor  or  incompetent  individual  if  the 
parent  or  legal  guardian  is  acting  on 
behalf  or  for  the  benefit  of  the  minor  or 
incompetent.  However,  with  respect  to 
access  by  parents  and  legal  guardians  to 
medical  records  and  medical 
determinations  about  minors,  use  the 
following  procedures: 

(A)  In  the  United  States,  the  laws  of 
the  state  where  the  records  are  located 
might  afford  special  protection  to 
certain  medical  records  (i.e..  drug  and 
alcohol  abuse  treatment,  and  psychiatric 
records).  The  state  statutes  might  apply 
even  if  the  records  are  maintained  by  a 
naval  medical  facility. 

(B)  For  installations  located  outside 
the  U.S..  the  parent  or  legal  guardian  (rf 
a  minor  shall  be  denied  access  if  all  four 
of  the  following  conditions  are  met: 

(1)  The  minor  at  the  time  of  the 
treatment  or  consultation  was  15, 16,  or 
17  years  old; 

(2)  The  treatment  or  consultation  was 
within  a  program  authorized  by  law  or 
regulation  to  provide  confidentiality  to 
the  minor; 

(3)  The  minor  indicated  a  desire  that 
the  treatment  or  consultation  record  be 
handled  in  confidence  and  not 
disclosed  to  a  parent  or  guardian;  and 

(4)  The  parent  or  legal  guardian  does 
not  have  the  written  authorization  of  the 
minor  or  a  valid  court  order  granting 
access. 

(ii)  A  minor  or  incompetent  has  the 
same  right  of  access  as  any  other 
individual  under  this  subpart  and 
subpart  G  of  this  part.  The  right  of 
access  of  the  parent  or  legal  guardian  is 
in  addition  to  that  of  the  minor  or 
incompetent 

(9)  Access  to  information  compiled  in 
reasonable  anticipation  of  a  civil 
proceeding. 

(i)  An  individual  is  not  entitled  under 
this  subpart  and  subpart  G  of  this  part 
to  access  information  compiled  in 
reasonable  anticipation  of  a  civil  action 
or  proceeding. 

(ii)  The  term  "civil  action  or 
proceeding"  includes  quasi-judicial  and 
pre-trial  judicial  proceedings,  as  well  as 
formal  htigation. 

(in)  Section  701.109(9Ki)  and  (u)  do 
not  prohibit  access  to  records  compiled 
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or  used  for  purposes  other  than 
litigation,  nor  prohibit  access  to  systems 
of  records  solely  because  they  are 
frequently  subiect  to  Utigation.  The 
information  must  have  been  compiled 
for  the  primary  purpose  of  litigation. 

(10)  Personal  notes  or  recoros  not 
unider  the  control  of  the  Department  of 

he  Navy. 

(i)  Certain  doomients  under  the 
control  of  a  Department  of  the  Navy 
employee  and  used  to  assist  him/her  in 
performing  official  functions  are  not 
considered  Diepartment  of  the  Navy 
records  within  the  meaning  of  this 
subpart  and  subpart  C  of  this  part. 
These  documents  are  not  systems  of 
records  that  are  sub)ect  to  this  subpart 
and  subpart  C  of  this  part,  if  they  are: 

(A)  Maintained  and  discarded  solely 
at  the  discretion  of  the  author, 

(B)  Created  only  for  the  author's 
personal  convenience; 

(C)  Not  the  result  of  oflicial  direction 
or  encouragement,  whether  oral  or 
written:  and 

(D)  Not  shown  to  other  persons  for 
any  reason  or  filed  in  agency  files. 

(11)  Relationship  between  the  Privacy 
Act  and  FOLA.  In  some  instances, 
individuals  requesting  access  to  records 
pertaining  to  themselves  may  not  know 
which  Act  to  dte  as  the  appropriate 
statutory  authority.  The  following 
guidelines  are  to  ensure  that  the 
individuals  receive  the  greatest  degree 
of  access  under  both  Acts: 

(i)  Access  requests  that  specifically 
state  or  reasonably  imply  that  they  are 
made  imder  5  U.S.C  552  (1988)  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  are  processed  under 
Secretary  of  the  Navy  Instruction 
5720.42E.  "Department  of  the  Navy 
Freedom  of  Information  Act  Program." 

(ii)  Access  requests  that  specincally 
state  or  reasonably  imply  that  they  are 
made  under  5  U.S.C.  552a  are  processed 
under  this  subpart  and  subpart  G  of  this 
part. 

(iii)  Access  requests  that  cite  both  5 
U.S.C.  552a.  as  amended  by  the 
Computer  Matching  Act  of  1988  and  5 
U.S.C  552  (1988)  as  amended  by  the 
Freedom  of  Information  Reform  Act  are 
processed  under  the  Act  that  provides 
the  greater  degree  of  access.  Inform  the 
requester  which  instruction  was  used  in 
granting  or  denying  access. 

(iv)  Do  not  penafize  the  individual 
access  to  his  or  her  records  otherwise 
releasable  under  5  U.S.C.  552a  and 
periodic  Chief  of  Naval  Operations 
Notes  (OPNAVNOTEs)  5211.  "Current 
Privacy  Act  Issuances",  simply  because 
he  or  she  failed  to  dte  the  appropriate 
statute  or  instruction. 

(12)  Time  Limits.  Acknowledge 
requests  for  access  made  under  Privacy 


Act  or  this  subpart  and  subpart  G  of  this 
part  within  10  wtuidng  days  after 
receipt,  and  advise  the  requester  of  your 
decision  to  grant/deny  access  within  30 
woildngdays. 

(b)  Reproduction  fees.  Normally,  only 
one  copy  of  any  record  or  docummt 
wrill  be  provided.  Checks  or  money 
orders  for  fee*  should  be  made  payable 
to  the  Treasurer  of  the  United  States  and 
deposited  to  the  miscellaneous  receipts 
of  the  treasiiry  account  maintained  at 
the  finance  office  servicing  the  acdvity. 

(1)  Fee  schedules  shall  Include  only 
the  direct  cost  of  reproduction  and  shall 
not  include  costs  of: 

(i)  Time  or  effort  devoted  to  searching 
for  or  reviewing  the  record  by  naval 
personnel: 

(ii)  Fees  not  assodated  with  the  actual 
cost  of  reproduction; 

(iii)  Produdng  a  copy  when  it  must  be 
provided  to  the  individual  without  cost 
under  another  regulation,  directive,  or 
law; 

(iv)  Normal  postage: 

(v)  Transportation  of  records  or 
personnel:  or 

(vi)  Producing  a  copy  when  the 
individual  has  requested  only  to  review 
the  record  and  has  not  requested  a  copy 
to  keep,  and  the  only  means  of  allowing 
review  is  to  make  a  copy  (e.g..  the 
record  is  stored  in  a  computer  and  a 
copy  must  be  printed  to  provide 
individual  access,  or  the  naval  activity 
does  not  wish  to  surrender  temporarily 
the  original  record  for  the  individual  to 
review). 

(2)  Fee  schedules. 

(i)  Office  copy  (per  page) $.10 

(ii)  Microficne  (per  fiime) $.25 

(3)  Fee  waivers.  Waive  fees 
automatically  if  the  direct  cost  of 
reproduction  is  less  than  $15.  unless  the 
individual  is  seeking  an  obvious 
extension  or  duplication  of  a  previous 
request  for  which  he  or  she  was  granted 
a  waiver.  Decisions  to  waive  or  reduce 
fees  that  exceed  $15  are  made  on  a  case- 
by-case  basis. 

(c)  Denying  individual  access.  (1) 
Deny  the  record  subject  access  to 
requested  record  only  if  it  was  compiled 
in  reasonable  anticipation  of  a  civil 
action  or  proceeding  or  is  in  a  system  of 
records  that  has  been  exempt  from  the 
access  provisions  of  §701.113. 

(2)  Deny  the  individual  access  only  to 
those  portions  of  the  record  for  which 
the  denial  will  serve  a  legitimate 
government  purpose.  An  individual 
may  be  refused  access  for  failure  to 
comply  with  established  procedural 
requirements,  but  must  be  told  the 
specific  reason  for  the  refusal  and  the 
proper  access  procedures. 

(3)  Deny  the  individual  access  to  his 
or  her  medical  and  psychological 


records  if  it  is  determined  that  access 
could  have  an  adverse  affect  on  the 
mental  or  physical  health  of  the 
individual  lliis  determination  normally 
should  be  made  in  consultation  with  a 
medical  practitioner.  If  it  is  medically 
indicated  that  access  coidd  have  an 
adverse  mental  or  physical  effect  on  the 
individual,  provide  the  record  to  a 
medical  practitioner  named  by  the 
individual,  along  with  an  explanation  of 
why  access  without  medical  supervision 
could  be  harmful  to  the  individual.  Iri 
any  case,  do  not  require  the  named 
medical  p^ctitioner  to  request  the 
record  for  the  individual.  If,  however, 
the  individual  refuses  or  fails  to 
designate  a  medical  practitioner,  access 
shall  be  refused.  The  refusal  is  not 
considered  a  denial  for  reporting 
purposes  imder  the  Privacy  Act. 

(a)  Notifying  the  individual.  Written 
denial  of  access  must  be  given  to  the 
individual.  The  denial  letter  shall 
include: 

(1)  The  name,  tide,  and  signature  of 
a  designated  denial  authority; 

(2)  The  date  of  the  denial; 

(3)  The  specific  reason  for  the  denial, 
citing  the  appropriate  subsections  of  5 
U.S.C  552a  or  this  subpart  and  subpart 
G  of  this  part  authorizing  the  denial: 

(4)  The  individual's  right  to  appeal 
the  denial  within  60  calendar  days  of 
the  date  the  notice  is  mailed;  and 

(5)  The  title  and  address  of  the  review 
authority. 

f  701.110    Amendment  of  records. 

(a)  Individual  review  and  amendment. 
Encourage  individuals  to  review 
periodically,  the  information 
maintained  about  them  in  systems  of 
records,  and  to  avail  themselves  of  the 
amendment  procedures  established  by 
this  subpart  and  subpart  C  of  this  part. 

(1)  Right  to  amend.  An  individual 
may  request  to  amend  any  record 
retrieved  by  his  or  her  personal 
identifier  from  a  system  of  records, 
unless  the  system  has  been  exempt  bom 
the  amendment  procedures  under  this 
subpart.  Amendments  under  this 
subpart  and  subpart  G  of  this  part  are 
limited  to  correcting  factual  matters,  not 
matters  of  opinion  (i.e.,  information 
contained  in  evaluations  of  promotion 
potential  or  performance  appraisals). 
When  records  sought  to  be  amended  are 
covered  by  another  issuance,  the 
administrative  procedures  under  that 
issuance  must  be  exhausted  before  using 
the  Privacy  Ad.  In  other  words,  the 
Privacy  Act  may  not  be  used  to  avoid 
the  administrative  procedures  required 
by  the  issuance  actually  covering  the 
records  in  question. 

(2)  In  writing.  Amendment  requests 
shall  be  in  writing,  except  for  routine 


administrative  changes,  such  as  change 
of  address. 

(3)  Content  of  amraidment  request  An 
amendment  request  must  include  a 
description  of  die  information  to  be 
amended:  the  reason  for  the 
amendment;  the  type  of  amendment 
action  sought  (i.e.,  deletion,  correction, 
or  addition);  and  copies  of  available 
documentary  evidence  supporting  the 
request. 

(b)  Burden  of  proof  The  individual 
must  provide  adequate  support  for  the 
request. 

(c)  Verifying  identity.  The  individual 
may  be  required  to  provide 
identification  to  prevent  the  inadvertent 
or  intentional  amendment  of  another's 
record.  Use  the  verification  guidelines 
provided  in  §  701.109(a)(4). 

(d)  Limits  on  amending  Judicial  and 
quasi-judicial  evidence  and  findings. 
This  subpart  and  subpart  G  of  this  part 
do  not  permit  the  alteration  of  evidence 
presented  in  the  course  of  judicial  or 
quasi-judidal  proceedings. 
Amendments  to  such  records  must  be 
made  in  accordance  with  procedures 
established  for  such  proceedings.  This 
subpart  and  subpart  G  of  this  part  do  not 
permit  a  collateral  attack  on  a  judicial 
or  quasi-judicial  finding;  however,  this 
subpart  and  subpart  G  of  tiiis  part  may 
be  used  to  challenge  the  accuracy  of 
recording  the  finding  in  a  system  of 
records. 

(e)  Standards  for  amendment  request 
determinations.  The  record  which  the 
individual  requests  to  be  amended  must 
meet  the  recordkeeping  standards 
established  in  §  701.105.  The  record 
must  be  accurate,  relevant,  timely, 
complete,  and  necessary.  If  the  record  in 
its  present  state  does  not  meet  each  of 
the  criteria,  grant  the  amendment 
request  to  the  extent  necessary  to^eet 
them. 

(0  Time  limits.  Within  10  working 
days  of  receiving  an  amendment 
request,  the  systems  manager  shall 
provide  the  individual  a  written 
acknowledgement  of  the  request.  If 
action  on  the  amendment  request  is 
completed  within  the  10  working  days 
and  the  individual  is  so  informed,  no 
separate  acknowledgment  is  necessarj'. 
The  acknowledgment  must  clearly 
identify  the  request  and  advise  the 
individual  when  to  exped  notification 
of  the  completed  action.  Only  under 
exceptional  circumstances  should  more 
than  30  working  days  be  required  to 
complete  the  action  on  an  amendment 
request. 

(g)  Granting  an  amendment  request  in 
whole  or  in  part.  (1)  Notify  the 
requester.  To  the  extent  the  amendment 
request  is  granted,  the  systems  manager 


shall  notify  the  individual  and  make  the 
appropriate  amendment. 

(2)  Notify  previous  redpients.  Notify 
all  previous  redpients  of  the 
hiformation  (as  refleded  in  the 
disdosure  accounting  record)  that  the 
amendment  has  been  made  and  provide 
each  a  copy  of  the  amended  record. 
Recipients  who  are  known  to  be  no 
longer  retaining  the  record  need  not  be 
advised  of  the  amendment.  If  it  is 
known  that  other  naval  activities,  DoD 
components,  or  Federal  agendes  have 
been  provided  the  information  that  now 
requires  amendment,  or  if  the 
individual  requests  that  these  agencies 
be  notified,  provide  the  notification  of 
amendment  even  if  those  activities  or 
agencies  are  not  listed  on  the  disclosure 
accounting  form. 

(h)  Denying  an  amendment  request  in 
whole  or  in  part.  If  the  amendment 
request  is  denied  in  whole  or  in  part, 
promptly  notify  the  individual  in 
writing.  Include  in  the  notification  to 
the  individual  the  following: 

(1)  Those  sections  of  5  U.S.C.  552a  or 
this  subpart  and  subpart  G  of  this  part 
upon  which  the  denial  is  based; 

(2)  His  or  her  right  to  appeal  to  the 
head  of  the  activity  for  an  indei>endent 
review  of  the  initial  denial; 

(3)  The  procedures  for  requesting  an 
appeal,  including  the  title  and  address 
of  the  official  to  whom  the  appeal 
should  be  sent;  and 

(4)  Where  the  individual  can  receive 
assistance  in  filing  the  appeal. 

(i)  Requests  for  amending  OPM 
records.  The  records  in  an  OPM 
government-wide  system  of  records  are 
only  temporarily  in  the  custody  of  naval 
activities.  Requests  for  amendment  of 
these  records  must  be  processed  in 
accordance  with  OPM  Regulations  and 
the  Federal  Personnel  Manual.  The 
denial  authority  may  deny  a  request,  but 
all  denials  are  subjed  to  review  by  the 
Assistant  Diredor  for  Workforce 
Information,  Personnel  Systems 
Oversight  Group,  Office  of  Personnel 
Management,  1900  E  Street,  NW, 
Washington,  DC  20415. 

(j)  Individual's  statement  of 
disagreement.  (1)  If  the  review  authority 
refuses  to  amend  the  record  as 
requested,  the  individual  may  submit  a 
concise  statement  of  disagreement 
listing  the  reasons  for  disagreeing  with 
the  refusal  to  amend. 

(2)  If  possible,  incorporate  the 
statement  of  disagreement  into  the 
record.  If  that  is  not  possible,  annotate 
the  record  to  refled  that  the  statement 
was  filed  and  maintain  the  statement  so 
that  it  can  be  readily  obtained  when  the 
disputed  information  is  used  or 
disclosed. 


(3)  Furnish  copies  of  the  statement  of 
disa^eement  to  all  individuals  Usted  on 
the  disdosure  accounting  form  (except 
those  knowm  to  be  no  longer  retaining 
the  record),  as  well  as  to  all  other 
known  holders  of  copies  of  the  record. 

(4)  Whenever  the  disputed 
information  is  disdosed  for  any 
purpose,  ensure  that  the  statement  of 
disagreement  also  is  used  or  disclosed. 

(k)  Department  of  the  Navy  statement 
of  reasons.  (1)  If  the  individual  files  a 
statement  of  disagreement,  the  naval 
activity  may  file  a  statement  of  reasons 
containing  a  concise  summary  of  the 
activity's  reasons  for  denying  the 
amendment  request. 

(2)  The  statement  of  reasons  shall 
contain  only  those  reasons  given  to  the 
individual  by  the  appellate  official  and 
shall  not  contain  any  comments  on  the 
individual's  statement  of  disagreement. 

(3)  At  the  discretion  of  the  naval 
activity,  the  statement  of  reasons  may  be 
disclosed  to  those  individuals, 
activities,  and  agencies  that  recefve  the 
statement  of  disagreement. 

S701.111    Privacy  Act  appeals. 

(a)  How  to  file  an  appeal.  The 
following  guidelines  shall  be  followed 
by  individuals  wishing  to  appeal  a 
denial  of  notification,  access,  or 
amendment  of  records. 

(1)  The  appeal  must  be  received  by 
the  cognizant  review  authority  (i.e.. 
ASN  (M&RA),  NJAG.  OGC.  or  OPM) 
within  60  calendar  days  of  the  date  of 
the  response. 

(2)  Tne  appeal  must  be  in  writing  and 
requesters  should  provide  a  copy  of  the 
denial  letter  and  a  statement  of  their 
reasons  for  seeking  review. 

(b)  Time  of  receipt.  The  time  limits  for 
responding  to  an  appeal  commence 
when  the  appeal  reaches  the  office  of 
the  review  authority  having  jurisdiction 
over  the  record.  Misdirected  appeals 
should  be  referred  expeditiously  to  the 
proper  review  authority. 

(c)  Review  authorities.  ASN  (M&RA), 
NJAG,  and  OGC  are  authorized  to 
adjudicate  appeals  made  to  SECNAV. 
NJAG  and  OGC  are  further  authorized  to 
delegate  this  authority  to  a  designated 
Assistant  NJAG  and  the  Principal 
Deputy  General  or  Deputy  General 
Counsel,  respectively,  under  such  terms 
and  conditions  as  they  deem 
appropriate. 

(1)  If  the  record  is  fi-om  a  civilian 
Official  Personnel  Folder  or  is  contained 
on  any  other  OPM  forms,  send  the 
appeal  to  the  Assistant  Director  for 
Workforce  Information,  Personnel 
Systems  and  Oversight  Group,  Office  of 
Personnel  Management,  1900  E  Street, 
NW,  Washington.  DC  20415.  Records  in 
all  systems  of  records  maintained  in 
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accordance  %vith  the  OPM  government- 
wide  systems  notices  are  only  in  the 
temporary  custody  of  the  Department  of 
the  Navy. 

(2)  If  the  record  pertains  to  the 
employment  of  a  present  or  former  Navy 
and  Marine  Corps  civilian  employee, 
such  as  Navy  or  Marine  Corps  civilian 
personnel  records  or  an  employee's 
grievance  or  appeal  file,  to  the  General 
Counsel,  Navy  Department,  Washington, 
DC  20360-5110. 

(3)  If  the  record  pertains  to  a  present 
or  former  military  member's  fitness 
reports  or  performance  evaluations  to 
the  Assistant  Secretary  of  the  Navy 
(Manpower  and  Reserve  Affairs),  Navy 
Deparunent,  Washington,  DC  20350- 
1000. 

(4)  AH  other  records  deaUng  with 
present  or  former  military  members  to 
the  Judge  Advocate  General.  Navy 
Department.  200  Stovall  Street, 
Alexandria,  VA  22332-2400. 

(d)  Appeal  procedures.  (1)  If  the 
appeal  is  granted,  the  review  authority 
shall  advise  the  individual  that  his  or 
her  appeal  has  been  granted  and  provide 
access  to  the  record  being  sought. 

(2)  If  the  appeal  is  denied  totally  or  in 
part,  the  appellate  authority  shall  advise 
the  reasonfs)  for  denying  the  appeal, 
citing  the  appropriate  subsections  of  5 
U.S.C.  552a  or  this  subpart  and  subpart 
G  of  this  part  that  apply:  the  date  of  the 
appeal  determination;  the  name,  title, 
and  signature  of  the  appellate  authority; 
and  a  statement  informing  the  requester 
of  his  or  her  right  to  seek  judicial  relief 
in  the  Federal  District  Court. 

(e)  Final  action,  time  limits  and 
documentation.  (1)  The  written  appeal 
notification  granting  or  denying  access 
is  the  final  naval  activity  action  on  the 
initial  request  for  access. 

(2)  All  appeals  shall  be  processed 
within  30  working  days  of  receipt, 
unless  the  appellate  authority  finds  that 
an  adequate  review  cannot  be 
completed  within  that  period.  If 
additional  time  is  needed,  notify  the 
applicant  in  writing,  explaining  the 
reason  for  the  delay  and  when  the 
appeal  «vill  be  completed. 

(0  Denial  of  appeal  by  activity's 
failure  to  act.  An  individual  may 
consider  his  or  her  appeal  denied  if  the 
appellate  authority  fails  to: 

(1)  Take  final  action  on  the  appeal 
within  30  working  days  of  receipt  when 
no  extension  of  time  notice  was  given; 
or 

(2)  Take  final  action  within  the  period 
established  by  the  notice  to  the 
appellate  authority  of  the  need  for  an 
extension  of  time  to  complete  action  on 
the  appeal. 


f701.112    DtodoMire of  raoords. 

(a)  Conditions  of  disclosure.  (1)  5 
U.S.C  552a  prohibits  an  agency  from 
disclosing  any  record  contained  in  a 
system  of  records  to  any  person  or 
agency,  except  when  the  record  subfect 
gives  written  consent  for  the  disclosure 
or  when  one  of  the  12  conditions  listed 
below  in  this  subsection  applies. 

(2)  Except  for  disclosures  made  undw 
5  U.S.C  552  (1988)  as  amended  by  the 
Freedom  of  Information  Reform  Act  of 
1986  and  Secretary  of  the  Navy 
Instruction  S720.42E,  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program,"  before  disclosing  any  record 
from  a  system  of  records  to  any 
recipient  other  than  a  Federal  agency, 
make  reasonable  efforts  to  ensure  the 
record  is  accurate,  relevant,  timely,  and 
complete  for  Department  of  the  Navy 
purposes.  Records  discovered  to  have 
been  improperly  filed  in  the  system  of 
records  should  be  removed  before 
disclosure. 

(i)  If  validation  cannot  be  obtained 
from  the  record  itself,  the  naval  activity 
may  contact  the  record  subject  (if 
reasonably  available)  to  verify  the 
accuracy,  timeliness,  completeness,  and 
relevancy  of  the  information. 

(ii)  If  validation  caimot  be  obtained 
from  the  record  and  thia  record  subject 
is  not  reasonably  available,  advise  the 
recipient  that  the  information  is 
believed  to  be  valid  as  of  a  specific  date 
and  reveal  any  factors  bearing  on  the 
validity  of  the  information. 

(b)  Nonconsensual  disclosures.  5 
U.S.C  S52a  provides  12  instances  when 
a  record  in  a  system  of  records  may  be 
disclosed  without  the  written  consent  of 
the  record  subject: 

(1)  Disclosures  within  the  Department 
of  Defense.  For  purposes  of  disclosing 
records,  the  Department  of  Defense  is 
considered  a  single  agency;  hence,  a 
record  may  be  disclosed  to  any  officer 
or  employee  in  the  Department  of 
Defense  (including  private  contractor 
personnel  who  are  engaged  to  perform 
services  needed  in  connection  with  the 
operation  of  a  system  of  records  for  a 
DoD  component),  who  have  a  need  for 
the  record  in  the  performance  of  their 
duties,  provided  this  use  is  compatible 
with  the  purpose  for  which  the  record 
is  maintained.  This  provision  is  based 
on  the  "need  to  know"  concept. 

(i)  For  example,  this  may  include 
disclosure  to  personnel  managers, 
review  boards,  discipline  officers, 
courts-martial  persoimel,  medical 
officers,  investigating  officers,  and 
representatives  of  the  Judge  Advocate 
General.  Auditor  General,  Naval 
Inspector  General,  or  the  Naval 
Investigative  Service,  who  require  the 
information  in  order  to  discharge  their 


official  duties.  Examples  of  personnel 
outside  the  Department  of  the  Navy  who 
may  be  included  are:  Personnel  of  the 
Joint  Staff,  Armed  Forces  Entrance  and 
Examining  Stations.  Defense 
Investigative  Service,  or  the  other 
military  departments,  who  require  the 
information  in  order  to  discharge  an 
official  duty. 

(ii)  It  may  also  include  the  transfer  of 
records  between  naval  components  and 
non-DoD  agencies  in  connection  with 
the  Personnel  Exchange  Program  (PEP) 
and  interagency  support  agreements. 
Disclosure  accountings  are  not  required 
for  intra-agency  disclosure  and 
disclosures  made  in  connection  with 
interagency  support  agreements  or  the 
PEP.  Although  some  disclosures 
authorized  by  this  paragraph  might  also 
meet  the  criteria  for  disclosure  under 
other  exceptions  specified  in  the 
following  paragraphs 'of  this  section, 
they  should  be  treated  imder  this 
piaragraph  for  disclosure  accounting 
purposes. 

(2)  Disclosures  required  by  the  FOIA. 

(i)  A  record  must  be  disclosed  if 
required  by  5  U.S.C.  552  (1988)  as 
amended  by  the  Freedom  of  Information 
Reform  Act  of  1986,  which  is 
implemented  by  Secretary  of  the  Navy 
Instruction  5720.42E,  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program." 

(iU  5  U.S.C  552  (1988)  as  amended  by 
the  Freedom  of  Information  Reform  Act 
of  1986  and  Secretary  of  the  Navy 
Instruction  5720.42E,  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program"  require  that  records  be  made 
available  to  any  person  requesting  them 
in  writing,  unless  the  record  is  exempt 
from  disclosure  under  one  of  the  nine 
FOIA  exemptions.  Therefore,  if  a  record 
is  not  exempt  bom  disclosure,  it  must 
be  provided  to  the  requester. 

(lii)  Certain  records,  such  as 
personnel,  medical,  and  similar  files, 
are  exempt  fiom  disclosure  imder 
exemption  (b)(6)  of  5  U.S.C.  552  (1988) 
as  amended  by  the  Freedom  of 
Information  Act  Reform  Act  of  1986. 
Under  that  exemption,  disclosure  of 
information  pertaining  to  an  individual 
can  be  denied  only  when  the  disclosvire 
would  be  a  clearly  unwarranted 
invasion  of  personal  privacy.  The  first 
step  is  to  determine  whether  a  viable 
personal  privacy  interest  exists  in  these 
records  involving  an  identifiable  living 
person.  The  second  step  is  to  consider 
how  disclosure  would  benefit  the 
general  public  in  light  of  the  content 
and  context  of  the  information  in 
question.  The  third  step  is  to  determine 
whether  the  identified  public  interests 
qualify  for  consideration.  The  fourth 
step  is  to  balance  the  personal  privacy 
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interests  against  the  qualifying  public 
interest.  Numerous  factors  must  be 
considered  such  as:  The  nature  of  the 
information  to  be  disclosed  (i.e..  Do 
individuals  normally  have  an 
expectation  of  privacy  in  the  type  of 
information  to  be  disclosed?); 
importance  of  the  public  interest  served 
by  the  disclosure  and  probability  of 
further  disclosure  which  may  result  in 
an  tmwarranted  invasion  of  privacy; 
relationship  of  the  requester  to  the 
public  interest  being  served; 
newsworthiness  of  the  individual  to 
whom  the  information  pertains  (i.e., 
high  ranking  officer,  public  figure); 
degree  of  sensitivity  of  the  information 
from  the  standpoint  of  the  individual  or 
the  individual's  family,  and  its  potential 
for  being  misused  to  the  harm, 
embarrassment,  or  inconvenience  of  the 
individual  or  the  individual's  family; 
the  passage  of  time  since  the  event 
which  is  the  topic  of  the  record  (i.e..  to 
disclose  that  an  individual  has  been 
arrested  and  is  being  held  for  trial  by 
court-martial  is  normally  permitted, 
while  to  disclose  an  arrest  which  did 
not  result  in  conviction  might  not  be 
permitted  after  the  passage  of  time);  and 
the  degree  to  which  the  information  is 
already  in  the  public  domain  or  is 
already  knourn  by  the  particular 
requester. 

fiv)  Records  or  information  from 
investigatory  records,  incliiding 
personnel  security  investigatory  records, 
are  exempt  from  disclosure  under  the 
broader  standard  of  "an  unwarranted 
invasion  of  personal  privacy"  found  in 
exemption  (b)(7)(C)  of  5  U.S.C.  552.  This 
broader  standard  applies  only  to  records 
or  information  compiled  for  law 
enforcement  purposes. 

(v)  A  disclosure  under  5  U.S.C.  552 
about  military  members  must  be  in 
accordance  with  Secretary  of  the  Navy 
Instruction  5720.42E.  "Department  of 
the  Navy  Freedom  of  Information  Act 
Program",  but  the  foUovring  information 
normally  may  be  disclosed  from 
militarj'  personnel  records  (except  for 
those  personnel  assigned  to  sensitive  or 
routinely  deployable  units,  or  located  in 
a  foreign  territory),  without  a  clearly 
unwarranted  invasion  of  personal 
privacy:  Full  name,  rank,  date  of  rank, 
base  pay.  past  duty  stations,  present 
duty  station  and  future  duty  station  (if 
finalized),  unless  the  stations  have  been 
determined  by  the  Department  of  the 
Navy  to  be  sensitive,  routinely 
deployable.  or  located  in  a  foreign 
territory,  office  or  duty  telephone 
number,  source  of  commission, 
promotion  sequence  number,  awards 
and  decorations,  attendance  at 
professional  military  schools,  and  duty 
status  at  any  given  time. 


(vi)  The  following  information 
normally  may  be  disclosed  fix)m  civiUan 
employee  records  about  CONUS 
employees:  Full  name,  present  and  past 
position  titles  and  occupational  series, 
present  and  past  grades,  present  and 
past  annual  salary  rates  (including 
performance  awards  or  bonuses, 
incentive  awards,  merit  pay  amount, 
Meritorious  and  Distinguished 
Executive  Ranks,  and  allowances  and 
differentials),  past  duty  stations,  present 
duty  station  and  future  duty  station  (if 
finalized),  including  room  numbers, 
shop  designations,  or  other  identifying 
information  regarding  buildings  or 
places  of  employment,  un'ess  the  duty 
stations  have  been  determined  by  the 
Department  of  the  Navy  to  be  sensitive, 
routinely  deployable,  or  located  in  a 
foreign  territory,  position  descriptions, 
identification  of  job  elements,  and  those 
performance  standards  (but  not  actual 
performance  appraisals)  that  the 
disclosure  of  which  would  not  interfere 
with  law  enforcement  programs  or 
severely  inhibit  Department  of  the  Navy 
effectiveness. 

(viii)  Disclosure  of  home  addresses 
and  home  telephone  nimibers  normally 
is  considered  a  clearly  unwarranted 
invasion  of  p)ersonal  privacy  and  is 
prohibited.  However,  they  may  be 
disclosed  if  the  individual  has 
consented  to  the  disclosure;  the 
disclosure  is  required  by  the  FOIA;  the 
disclosure  is  required  by  another  law, 
such  as  42  U.S.C.  653,  which  provides 
assistance  to  states  in  locating  parents 
who  have  defaulted  on  child  support 
payments,  or  the  collection  of  alimony, 
and  to  state  and  local  tax  authorities  for 
the  purpose  of  enforcing  tax  laws. 
However,  care  must  be  taken  prior  to 
release  to  ensure  that  a  written  record  is 
prepared  to  document  the  reasons  for 
the  release  determination. 

(A)  When  compiling  home  addresses 
and  telephone  numbers,  the  individual 
may  be  offered  the  option  of  authorizing 
disclosure  of  the  information  without 
further  consent  for  specific  purposes, 
such  as  locator  services.  In  that  case,  the 
information  may  be  disclosed  for  the 
stated  purpose  without  further  consent. 
If  the  information  is  to  be  disclosed  for 
any  other  purpose,  a  signed  consent 
permitting  the  additional  disclosure 
must  be  obtained  fi-om  the  individual. 

(B)  Before  listing  home  addresses  and 
telephone  numbers  in  Department  of  the 
Navy  telephone  directories,  give  the 
individual  the  opportunity  to  refuse 
such  a  listing.  If  the  individual  requests 
that  the  home  address  or  telephone 
number  not  be  listed  in  the  directory,  do 
not  assess  any  additional  fee  associated 
with  maintaining  an  unlisted  number 


for  government-owned  telephone 
services. 

(C)  The  sale  or  rental  of  lists  of  names 
and  addresses  is  prohibited  unless  such 
action  is  specifically  authorized  by 
Federal  law.  This  does  not  prohibit  the 
disclosure  of  names  and  addresses  made 
under  Secretary  of  the  Navy  Instruction 
5720.42E,  "Department  of  the  Nav^ 
Freedom  of  Information  Act  Program.'' 

ID)  In  response  to  FOIA  requests, 
information  concerning  special  and 
general  courts-martial  results  (e.g.. 
records  of  trial)  are  releasable.  However, 
information  regarding  summary  courts- 
martial  and  non-judicial  punishment  are 
generally  not  releasable.  The  balancing 
of  interests  must  be  done.  It  is  possible 
that  in  a  particular  case,  information 
regarding  non-judicial  punishment 
should  be  disclosed  pursuant  to  a  FOI,^ 
request  (i.e.,  the  facts  leading  to  a 
nonjudicial  punishment  are  particularly 
newsworthy  or  the  case  involves  a 
senior  official  abusing  the  public  trust 
through  office-related  misconduct,  such 
as  embezzlement).  Announcement  of 
nonjudicial  punishment  dispositions 
under  JAGMAN,  subsection  0107,  is  a 
proper  exercise  of  command  authority 
and  not  a  release  of  information  under 
FOIA  or  this  subpart  and  subpart  G  of 
/this  part.  Exceptions  to  this  policy  must 
be  coordinated  with  CNO  (N09B30)  or 
CMC  (MI-3)  prior  to  responding  to 
requesters,  including  all  requests  for 
this  type  of  information  from  members 
of  Congress. 

(3)  Disclosures  for  establi^ed  routine 
uses. 

(i)  Records  may  be  disclosed  outside 
the  Department  of  the  Navy  if  the 
disclosure  is  for  an  established  routine 
use. 

(ii)  A  routine  use  shall: 

(A)  Be  compatible  with  and  related  to 
the  purpose  for  which  the  record  was 
created; 

(B)  Identify  the  persons  or 
organizations  to  whom  the  record  may 
be  disclosed; 

(C)  Identify  specifically  the  uses  for 
which  the  information  may  be 
employed  by  the  receiving  person  or 
organization;  and 

(D)  Have  been  published  previously 
in  the  Federal  Register. 

(iii)  A  routine  use  shall  be  established 
for  each  user  of  the  information  outside 
the  Department  of  the  Navy  who  needs 
the  information  for  an  official  purpose. 

(iv)  Routine  uses  may  be  established, 
discontinued,  or  amended  without  the 
consent  of  the  individuals  to  whom  the 
records  pertain.  However,  new  and 
amended  routine  uses  must  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  information  may 
be  disclosed  under  their  provisions. 


UMI 
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(v)  In  addition  to  th«  routine  uses 
established  by  the  Department  of  the 
Navy  for  each  system  of  records, 
conunon  "Blanket  Routine  Uses." 
applicable  to  all  record  systems 
maintained  with  the  Department  of  the 
Navy,  have  been  established.  These 
"Blanket  Routine  Uses"  are  published  at 
the  begixming  of  the  Department  of  the 
Navy's  Federal  Register  compilation  of 
record  systems  notices  rather  than  at 
each  system  notice  and  are  also 
reflected  in  periodic  Chief  of  Naval 
Operations  Notes  (OPNAVNOTEs)  5211. 
"Current  Privacy  Act  Issuances."  Unless 
a  system  notice  specifically  excludes  a 
system  of  records  from  a  "Blanket 
Routine  Use."  all  "Blanket  Routine 
Uses"  apply  to  that  system. 

(vi)  ntne  recipient  has  not  been 
identiHed  in  the  Federal  Register  or  if 
the  recipient,  though  identiTied,  intends 
to  employ  the  information  for  a  purpose 
not  published  in  the  Federal  Register, 
the  written  consent  of  the  individual  is 
required  before  the  disclosure  can  be 
made. 

(4)  Disclosures  to  the  Bureau  of  the 
Census.  Records  may  be  disclosed  to  the 
Bureau  of  the  Census  for  purposes  of 
planning  or  carrying  out  a  census, 
survey,  or  related  activities  authorized 
by  13  U.S.C  8. 

(5)  Disclosures  for  statistical  research 
or  reporting.  Records  may  be  disclosed 
to  a  recipient  for  statistical  research  or 
reporting  if: 

(i)  Prior  to  the  disclosure,  the 
recipient  has  provided  adequate  written 
assurance  that  the  records  shall  be  used 
solely  for  statistical  research  or 
reporting:  and 

(ii)  The  records  are  transferred  in  a 
form  that  does  not  identify  individuals. 

(6)  Disclosures  to  the  National 
Archives  and  Records  Administration. 

(i)  Records  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  for  evaluation  to 
determine  whether  the  records  have 
sufficient  historical  or  other  value  to 
warrant  preservation  by  the  Federal 
government.  If  preservation  is 
warranted,  the  records  will  be  retained 
by  the  National  Archives  and  Record 
Administration,  which  becomes  the 
official  owner  of  the  records. 

(ii)  Records  may  be  disclosed  to  the 
National  Archives  and  Records 
Administration  to  carry  out  records 
management  inspections  required  by 
Federal  law. 

(iii)  Records  transferred  to  a  Federal 
Records  Center  operated  by  the  National 
Archives  and  Records  Administration 
for  storage  are  not  within  this  category. 
Those  records  continue  to  be 
maintained  and  controlled  by  the 
transferring  naval  activity.  The  Federal 


Records  Center  is  considered  the  agent 
of  Department  of  the  Navy  and  the 
disclosure  is  made  under 
S  701.112(b)(1). 

(7)  Disdosxunes  when  requested  for 
law  enforcement  purposes. 

(i)  A  record  may  be  disclosed  to 
another  agency  or  an  instrumentality  of 
any  governmental  )urisdiction  within  or 
imder  the  control  of  the  U.S.  for  a  dvil 
or  criminal  law  enforcement  activity  if: 

(A)  The  dvil  or  criminal  law 
enforcement  activity  is  authorized  by 
law  (federal,  state  or  local);  and 

(B)  The  head  of  the  agency  (or  his  or 
her  designee)  has  made  a  written 
request  to  the  naval  activity  specifying 
the  particular  record  or  portion  desired 
and  the  law  enforcement  purpose  for 
which  it  is  sought. 

(ii)  Blanket  requests  fc»'  any  and  all 
records  pertaining  to  an  individual  shall 
not  be  honored.  The  requesting  agency 
must  specify  each  record  or  portion 
desired  and  how  each  relates  to  the 
authorized  law  enforcement  activity. 

(iii)  If  a  naval  activity  discloses  a 
record  outside  the  Department  of 
Defense  for  law  enforcement  purposes 
without  the  individual's  consent  and 
v\rithout  an  adequate  written  request,  the 
disclosure  must  be  under  an  established 
routine  use,  such  as  the  "Blanket 
Routine  Use"  for  law  enforcement. 

(iv)  Disclosure  to  foreign  law 
enforcement  agencies  is  not  governed  by 
the  provisions  of  5  U.S.C  552a  and  this 
paragraph,  but  may  be  made  only  under 
established  "Blanket  Routine  Uses." 
routine  uses  published  in  the  individual 
record  system  notice,  or  to  other 
governing  authority. 

(8)  Disclosure  to  protect  the  health  or 
safety  of  an  individual.  Disclosure  may 
be  made  under  emergency  conditions 
involving  circumstances  aRecting  the 
health  and  safety  of  an  individual  (i.e., 
when  the  time  required  to  obtain  the 
consent  of  the  individual  to  whom  the 
records  pertain  might  result  in  a  delay 
which  could  impair  the  health  or  safety 
of  a  person)  provided  notification  of  the 
disclosure  is  sent  to  the  record  subject. 
Sending  the  notification  to  the  last 
luiown  address  is  suffident.  In  instances 
where  information  is  requested  by 
telephone,  an  attempt  will  be  made  to 
verify  the  inquirer's  and  cnedical 
facility's  identities  and  the  caller's 
telephone  number.  The  requested 
information,  if  then  considered 
appropriate  and  of  an  emergency  nature, 
may  be  provided  by  return  call 

(9)  Disclosures  to  Congress. 

(i)  A  record  may  be  disclosed  to  either 
House  of  Congress  at  the  request  of 
either  the  Senate  or  House  of 
Representatives  as  a  whole. 


(ii)  A  reooid  also  may  be  disclosed  to 
any  committee,  subcommittee,  or  joint 
committee  of  Congress  if  the  disclosure 
pertains  to  a  matter  within  the 
legislative  or  investigative  jiuisdiction 
of  the  committee,  subcominittee,  or  joint 
committee. 

(iii)  Disclosure  may  not  be  made  to  a 
Member  of  Congress  requesting  in  his  or 
her  individual  capacity.  However,  for 
Members  of  Congress  making  inquiries 
on  behalf  of  individuals  who  are 
subjects  of  fecords,  a  "Blanket  Routine 
Use"  has  been  established  to  permit 
disclosures  to  individual  Members  of 
Congress. 

(A)  When  responding  to  a 
congressional  inquiry  made  on  behalf  Of 
a  constituent  by  whose  identifier  the 
record  is  retrieved,  there  is  no  need  to 
verify  that  the  individual  has  authorized 
the  disclosure  to  the  Member  of 
Congress. 

(B)  The  oral  or  written  statement  of  a 
Congressional  staff  member  is  sufficient 
to  establish  that  a  request  has  been 
received  from  the  individual  to  whom 
the  record  pertains. 

(C)  If  the  constituent  inquiry  is  made 
on  behalf  of  an  individual  other  than  the 
record  subjed,  provide  the  Member  of 
Congress  only  that  information 
releasable  under  5  U.S.C.  552.  Advise 
the  Member  of  Congress  that  the  written 
consent  of  the  record  subjed  is  required 
before  additional  information  may  be 
disclosed.  Do  not  contact  the  record 
subject  to  obtain  consent  for  the 
disclosure  to  the  Member  of  Congress 
imless  the  Congressional  office 
spedfically  requests  it  be  done. 

(10)  Disclosures  to  the  Comptroller 
General  for  the  General  Accounting 
Office  (GAO).  Records  may  be  disclosed 
to  the  Comptroller  General  of  the  U.S., 
or  authorized  pepresentative,  in  the 
course  of  the  performance  of  the  duties 
of  the  GAO. 

(11)  Disclosures  under  cotirt  orders, 
(i)  Records  may  be  disclosed  imder 

the  order  c^f  a  court  of  competent 
jurisdidion. 

(ii)  When  a  record  is  disclosed  under 
this  provision  and  the  compulsory  legal 
process  becomes  a  matter  of  public 
record,  make  reasonable  efforts  to  notify 
the  individual  to  whom  the  record 
pertains.  Notification  sent  to  the  last 
known  address  of  the  individual  is 
sufficient.  If  the  order  has  not  yet 
become  a  matter  of  public  record,  seek 
to  be  advised  as  to  when  it  will  Ixxrome 
public.  Neither  the  identity  or  the  party 
to  whom  the  disclosure  was  made  nor 
the  purpose  of  the  disclosure  shall  be 
made  available  to  the  record  subjed 
unless  the  court  order  has  become  a 
matter  of  public  record. 


(iii)  The  court  order  must  bear  the 
signature  of  a  federal,  state,  or  local 
judge.  Orders  signed  by  court  clerks  or 
attorneys  are  not  deemed  to  be  orders  of 
a  court  of  competent  jurisdiction.  A 
photocopy  of  the  order,  regular  on  its 
face,  wiU  be  suffident  evidence  of  the 
court's  exercise  of  its  authority  of  the 
minimal  requirements  of  SECNAVDMST 
5820.8A*,  "Release  of  Offidal 
Information  for  Litigation  Purposes  and 
Testimony  by  Department  of  the  Navy 
Persoimel." 

(12)  Disclosures  to  consumer 
reporting  agendes.  Certain  information 
may  be  disclosed  to  consumer  reporting 
agencies  (i.e.,  credit  reference 
companies  such  as  TRW  and  Equifax, 
etc.)  as  defined  by  the  Federal  Claims 
Colledion  Act  of  1966  (31  U.S.C  952d). 
Under  the  provisions  of  that  Act,  the 
following  information  may  be  disclosed  " 
to  a  consumer  reporting  agency: 

(i)  Name,  address,  taxpayer 
identification  number  (SSN),  and  other 
information  necessary  to  establish  the 
identity  of  the  individual; 

(ii)  The  amount,  status,  and  history  of 
the  claim;  and 

(iii)  The  agency  or  program  under 
whicli  the  claim  arose.  31  U.S.C.  952d 
spedfically  requires  that  the  Federal 
Register  notice  for  the  system  of  records 
bom  which  the  information  will  be 
disclosed  indicate  that  the  information 
may  be  disclosed  to  a  consimier 
reporting  agency. 

(c)  Disclosures  to  commercial 
enterprises.  Records  may  be  disclosed  to 
commerdal  enterprises  only  under  the 
criteria  established  by  Secretary  of  the 
Navy  Instruction  5720.42E  and  42 
U.S.C.  653,  Parent  Locator  Service  for 
Enforcement  of  Child  Support. 

(1)  Any  information  required  to  be 
disclosed  by  Secretary  of  the  Navy 
Instruction  5720.42E  and  42  U.S.C  653, 
Parent  Locator  Service  for  Enforcement 
of  Child  Support  may  be  disclosed  to  a 
requesting  commercial  enterprise. 

(2)  Commerdal  enterprises  may 
present  a  consent  statement  signed  by 
the  individual  indicating  spedfic 
conditions  for  disclosing  information 
from  a  record.  Statements  such  as  the 
following,  if  signed  by  the  individual, 
are  considered  suffident  to  authorize 
the  disdosiu«:  I  hereby  authorize  the 
Department  of  the  Navy  to  verify  my 
SSN  or  other  identifying  information 
and  to  disdose  my  home  address  and 
telephone  niunber  to  authorized 
representatives  of  (name  of  commerdal 
enterprise)  to  be  used  in  connection 
with  my  commerdal  dealings  with  that 


■Copies  available  from  the  Judge  Advocate 
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enterprise.  All  information  furnished 
will  be  used  in  connection  with  my 
financial  relaticHiship  with  (name  of 
commerdal  enterprise). 

(3)  When  a  consent  statement  as 
described  in  the  preceding  subsection  is 
presented,  provide  the  information  to 
the  commerdal  enterprise,  unless  the 
disdosure  is  prohibited  by  another 
regulation  or  Federal  law. 

(4)  Blanket  consent  statements  that  do 
not  identify  the  Department  of  Defense 
or  Department  of  the  Navy,  or  that  do 
not  s|>edfy  exactly  the  information  to  be 
disclosed,  may  be  honored  if  it  is  clear 
that  the  individual,  in  signing  the 
consent  statement,  was  seeking  a 
personal  benefit  (i.e.,  loan  for  a  house  or 
automobile)  and  was  aware  of  the  type 
of  information  necessary  to  obtain  the 
benefit  sought. 

(5)  Do  not  honor  requests  from 
commerdal  enterprises  for  offidal 
evaluations  of  personal  charaderistics 
such  as  personal  financial  habits. 

(d)  Disclosure  of  Health  Care  Records 
to  the  Public.  This  paragraph  applies  to 
disclosure  of  information  to  the  news 
media  and  the  public  concerning 
individuals  treated  or  hospitalized  in 
Department  of  the  Navy  medical 
facilities  and,  when  the  cost  of  caie  is 
paid  by  the  Department  of  the  Navy,  in 
non-Federal  facilities. 

(1)  Disclosures  without  the 
individual's  consent.  Normally,  the 
following  information  may  be  disclosed 
without  the  individual's  consent: 

(i)  Information  required  to  be  released 
by  Secretary  of  the  Navy  Instruction 
5720.42E  and  OPM  Regulations  and  the 
Federal  Personnel  Manual,  as  well  as 
the  information  listed  in 
§  701.112(b)(2)(v)  for  military  personnel 
and  in  §  701.112(b)(2). 
(ii)  For  dvilian  employees;  and 
(iii)  General  information  concerning 
medical  conditions,  i.e.,  date  of 
admission  or  disposition;  present 
medical  assessment  of  the  individual's 
condition  if  the  medical  practitioner  has 
volunteered  the  information,  i.e.,  the 
individual's  condition  presently  is 
(stable)  (good)  (fair)  (serious)  (critical), 
and  the  patient  is  (conscious)  (semi- 
conscious) (unconscious). 

(2)  Disclosures  with  the  individual's 
consent.  With  the  individual's  informed 
consent,  any  information  about  the 
individual  may  be  disdosed.  If  the 
individual  is  a  minor  or  has  been 
declared  incompetent  by  a  court  of 
competent  jurisdiction,  the  parent  of  the 
minor  or  appointed  legal  guardian  of  the 
incompetent  may  give  consent  on  behalf 
of  the  individual. 

(e)  Disclosure  of  Personal  Information 
on  Group/Bulk  Otders.  Do  not  use 
personal  information  including 


complete  SSNs,  home  addresses  and 
phone  numbers,  dates  of  birth,  etc.  on 
group/bulk  orders.  This  personal 
information  should  not  be  posted  on 
lists  that  everyone  listed  on  the  orders 
sees.  Such  a  disclosure  of  personal 
information  violates  the  Privacy  Ad  and 
this  subpart  and  subpart  G  of  this  part. 

(f)  Disclosure  Accounting.  Keep  an 
accurate  record  of  all  disdosures  made 
from  a  record  (including  those  made 
with  the  consent  of  the  individual) 
except  those  made  to  DoD  personnel  for 
use  in  performing  their  offidal  duties; 
and  those  made  under  the  FOIA. 
Disclosure  accounting  is  to  permit  the 
individual  to  determine  what  agendes 
or  persons  have  been  provided 
information  from  the  record,  enable 
Department  of  the  Navy  activities  to 
advise  prior  recipients  of  the  record  of 
any  subsequent  amendments  or 
statements  of  dispute  concerning  the 
record,  and  provide  an  audit  trial  of 
Department  of  the  Navy's  compliance 
with  5  U.S.C.  552a. 

(1)  Disclosure  accountings  shall 
contain  the  date  of  the  disclosure;  a 
description  of  the  information 
disclosed;  the  purpose  of  the  disclosure; 
and  the  name  and  address  of  the  person 
or  agency  to  whom  the  disclosure  was 
made. 

(2)  The  record  subject  has  the  right  of 
access  to  the  disclosure  accoimting 
except  when  the  disclosure  was  made  at 
the  request  of  a  dvil  or  criminal  law 
enforcement  agency  under 

§  701.112(b)(7);  or  when  the  system  of 
records  has  been  exempted  from  the 
requirement  to  provide  access  to  the 
disclosure  accounting. 

(g)  Methods  of  disclosure  accounting. 
Since  the  characteristics  of  various 
records  maintained  v«thin  the 
Department  of  the  Navy  vary  widely,  no 
tmiform  method  for  keeping  disclosure 
accoimtings  is  prescribe^d.  The  primary 
criteria  are  that  the  selected  method  be 
one  which  will: 

(1)  Enable  an  individual  to  ascertain 
what  persons  or  agencies  have  received 
disclosures  pertaining  to  him/her; 

(2)  Provide  a  basis  for  informing 
recipients  of  subsequent  amendments  or 
statements  of  dispute  concerning  the 
record;  and 

(3)  Provide  a  means  to  prove,  if 
necessary  that  the  activity  has  complied 
with  the  requirements  of  5  U.S.C.  552a 
and  this  subpart  and  subpart  G  of  this 
part. 

(h)  Retention  of  Disclosure 
Accounting.  Maintain  a  disclosure 
accounting  of  the  life  of  the  record  to 
which  the  disclosure  pertains,  or  5  years 
after  the  date  of  the  disdosure. 
whichever  is  longer.  Disclosure 
accounting  records  are  normally 
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maintained  with  the  record,  as  this  will 
ensure  compliance  with  §  701.1 12(f). 

f  701.1 13    Emmpttons. 

(a)  Using  exemptions.  No  system  of 
records  is  automatically  exempt  from  all 
provisions  of  5  U.S.C.  552a.  A  system  of 
records  is  exempt  from  only  those 
provisions  of  5  U.S.Q  552a  that  are 
identified  specifically  in  the  exemption 
rule  for  the  system.  Subpart  G  of  this 
part  contains  the  systems  designated  as 
exempt,  the  types  of  exemptions 
claimed,  the  authority  and  reasons  for 
invoking  the  exemptions  and  the 
provisions  of  5  U.S.C.  552a  from  which 
each  system  has  been  exempt. 
Exemptions  are  discretionary  on  the 
part  of  Department  of  the  Navy  and  are 
not  effective  until  published  as  a  final 
rule  in  the  Federal  Register.  The  naval 
activity  maintaining  the  system  of 
records  shall  make  a  determination  that 
the  system  is  one  for  which  an 
exemption  may  be  established  and  then 
propose  an  exemption  rule  for  the 
system.  Submit  the  proposal  to  CNO 
(N09B30)  for  approval  and  publication 
in  the  Federal  Register. 

(b)  Types  of  exemptions.  There  are 
two  types  of  exemptions  permitted  by  5 
U.S.C.  552a. 

(1)  GenertU  exemptions.  Those  that 
authorize  the  exemption  of  a  system  of 
records  from  all  but  specifically 
identified  provisions  of  5  U.S.C.  552a. 

(2)  Specific  exemptions.  Those  that 
allow  a  system  of  records  to  be  exempt 
from  only  a  few  designated  provisions 
of  5  U.S.C  552a. 

(c)  EstabHsbing  exemptions.  (1)5 
U.S.C.  552a  authorizes  the  Secretary  of 
the  Navy  to  adopt  rules  designating 
eligible  systems  of  records  as  exempt 
from  certain  requirements.  The 
Secretary  of  the  Navy  has  delegated  the 
CNO  (N09B30)  to  make  a  determination 
that  the  system  is  one  for  which  an 
exemption  may  be  established  and  then 
propose  and  establish  an  exemption  rule 
for  the  system.  No  system  of  records 
within  Department  of  the  Navy  shall  be 
considered  exempt  until  the  CNO 
(N09B30)  has  approved  the  exemption 
and  an  exemption  rule  has  been 
published  as  a  final  rule  in  the  Federal 
Register.  A  system  of  records  is  exempt 
from  only  those  provisions  of  5  U.S.C. 
552a  that  are  identified  specifically  in 
the  Department  of  the  Navy  exemption 
rule  for  the  system. 

(2)  No  exemption  may  be  established 
for  a  system  of  records  until  the  system 
itself  has  been  established  by  publishing 
a  notice  in  the  Federal  Register,  at  least 
30  days  prior  to  the  effective  date, 
describing  the  system.  This  allows 
interested  p>ersons  an  opportunity  to 
comment.  An  exemption  may  not  be 


used  to  deny  an  individual  access  to 
information  that  he  or  she  can  obtain 
under  Secretary  of  the  Navy  Instruction 
5720.42E,  "Department  of  the  Navy 
Freedom  of  Information  Act  Program." 

(d)  Exemption  for  classified  material. 
All  systems  of  records  maintained  by 
the  Etepartment  of  the  Navy  shall  be 
exempt  under  section  (k)(l)  of  5  U.S.C. 
552a.  to  the  extent  that  the  systems 
contains  any  information  properly 
classified  under  E.0. 12356  and  that  is 
required  by  that  E.O.  to  be  kept  secret 
in  the  interest  of  national  defense  or 
foreign  policy.  This  exemption  is 
applicable  to  parts  of  all  systems  of 
records  including  those  not  otherwise   - 
specifically  designated  for  exemptions 
herein  which  contain  isolated  items  of 
pmperly  classified  information. 

Ntote:  Department  of  the  Navy  Privacy 
Act  systems  of  records  which  contain 
classified  information  automatically 
qualify  for  a  (k)(1)  exemption,  without 
establishing  an  exemption  rule. 

(e)  Exempt  records  in  nonexempt 
systems.  (1)  An  exemption  rule  applies 
to  the  system  of  reconls  for  which  it  was 
established.  If  a  record  from  an  exempt 
system  is  incorporated  intentionally 
into  a  system  that  has  not  been  exempt, 
the  published  notice  and  rules  for  the 
nonexempt  system  will  apply  to  the 
record  and  it  will  not  be  exempt  firom 
any  provisions  of  5  U.S.C.  552a. 

(2)  A  record  from  one  component's 
(i.e..  Department  of  the  Navy)  exempted 
system  that  is  temporarily  in  the 
possession  of  another  component  (i.e.. 
Army)  remains  subject  to  the  published 
system  notice  and  rules  of  the 
originating  component's  (i.e.. 
Department  of  the  Navy)-  However,  if 
the  non-originating  component 
incorporates  the  record  into  its  own 
system  of  records,  the  published  notice 
and  rules  for  the  system  into  which  it 

is  incorporated  shall  apply.  If  that 
system  of  records  has  not  been 
exempted,  the  record  shall  not  be 
exempt  from  any  provisions  of  5  U.S.C. 
552a. 

(3)  A  record  accidentally  misfiled  into 
a  system  of  records  is  governed  by  the 
published  notice  and  rules  for  the 
system  of  records  in  which  it  actually 
should  have  been  filed. 

[T)  General  exemptions — (1)  Central 
Intelligence  Agency  (CIA).  The 
Department  of  the  Navy  is  not 
authorized  to  establish  an  exemption  for 
records  maintained  by  the  QA  under 
subsection  (j)(l)  of  5  U.S.C  S52a. 

(2)  Law  enforcement,  (i)  The  general 
exemption  provided  by  subsection  (j)(2) 
of  5  U.S.C  552a  may  bie  established  to 
protect  criminal  law  enforcement 
records  maintained  by  Department  of 
the  Navy. 


(ii)  To  be  eligible  for  the  (j)(2) 
exemption,  the  system  of  records  must 
be  maintained  by  an  element  that 
performs,  as  one  of  its  principal 
functions,  the  enforcement  of  criminal 
laws.  The  Naval  Investigative  Service, 
Naval  Inspector  General,  and  military 
police  activities  qualify  for  this 
exemption. 

(iii)  Criminal  law  enforcement 
includes  police  efforts  to  detect, 
prevent,  control,  or  reduce  crime,  or  to 
apprehend  criminals,  and  the  activities 
of  prosecution,  court,  correctional, 
probation,  pardon,  or  parole  authorities. 

(iv)  Information  that  may  be  protected 
under  the  (j)(2)  exemption  includes: 

(A)  Information  compiled  for  the 
purpose  of  identifying  criminal 
offenders  and  alleged  criminal  offenders 
consisting  of  only  identifying  data  and 
notations  of  arrests;  the  nature  and 
disposition  of  criminal  charges;  and 
sentencing,  confinement,  release, 
parole,  and  probation  status; 

(B)  Information  compiled  for  the 
purpose  of  a  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  and 

(C)  Reports  identifiable  to  an 
individual,  compiled  at  any  stage  of  the 
enforcement  process,  bom  arrest, 
apprehension,  indictment,  or  preferral 
of  charges  through  final  release  from  the 
supervision  that  resulted  from  the 
commission  of  a  crime. 

(v)  The  (j)(2)  exemption  does  not 
apply  to: 

(A)  Investigative  records  maintained 
by  a  naval  activity  having  no  criminal 
law  enforcement  duties  as  one  of  its 
principle  functions,  or 

(B)  Investigative  records  compiled  by 
any  element  concerning  individual's 
suitability,  eligibility,  or  qualification 
for  duty,  employment,  or  access  to 
classified  iniormation,  regardless  of  the 
principle  functions  of  the  naval  activity 
that  compiled  them. 

(vi)  The  (j)(2)  exemption  established 
for  a  system  of  records  maintained  by  a 
criminal  law  enforcement  activity 
caimot  protect  law  enforcement  records 
incorporated  into  a  nonexempt  system 
of  records  or  any  system  of  records 
maintained  by  an  activity  not 
principally  tasked  with  enforcing 
criminal  laws.  All  system  managers, 
therefore,  are  cautioned  to  comply 
strictly  with  Department  of  the  Navy 
regulations  or  instructions  prohibiting 
or  limiting  the  Incorporation  of  criminal 
law  enforcement  records  into  systems 
other  than  those  maintained  by  criminal 
law  enforcement  activities. 

(g)  Specific  exemptions.  Specific 
exemptions  permit  certain  categories  of 
records  to  be  exempted  from  specific 


provisions  of  5  U.S.C  S52a.  Subsections 
(k)(l}-(7)  of  5  U.S.C  552a  allow 
exemptions  for  seven  categories  of 
records.  To  be  eligible  for  a  specific 
exemption,  the  record  must  meet  the 
corresponding  criteria. 

Note:  Department  of  the  Navy  Privacy 
Act  systems  of  records  which  contain 
classified  information  automatically 
qualify  for  a  (k)(l)  exemption,  without 
an  established  exemption  rule. 

(1)  (k)(l)  exemption:  Information 
properly  classified  under  Secretary  of 
the  Navy  Instruction  5720.42E, 
"Department  of  the  Navy  Freedom  of 
Information  Act  Program"  and  E.O. 
12356,  in  the  interest  of  national 
defense  or  foreign  policy. 

(2)  (k)(2)  exemption:  hivestigatoiy 
information  (other  than  that  ii^OTmation 
within  the  scope  of  §  701.113(f)(2) 
compiled  for  law  enforcement  piuposes. 
If  maintaining  the  information  causes  an 
individual  to  be  ineligible  for  or  denied 
any  right,  benefit,  or  privilege  that  he  or 
she  would  otherwise  be  eligible  for  or 
entitled  to  under  Federal  law,  then  he 
or  she  shall  be  given  access  to  the 
information,  except  for  the  information 
that  would  identify  a  confidential 
source  (see  §  701.113(h).  "confidential 
source").  The  (k)(2)  exemption,  when 
established,  allows  limited  protection 
on  investigative  records  maintained  for 
use  in  persoimel  and  administrative 
actions. 

(3)  (kM3)  exemption:  Records 
maintained  in  connection  with 
providing  protective  services  to  the 
President  of  the  United  States  and  other 
individuals  under  18  U.S.C  3056. 

(4)  (k)(4)  exemption:  Records  required 
by  Federal  law  to  be  maintained  and 
used  solely  as  statistical  records  that  are 
not  used  to  make  any  determination 
about  an  identifiable  individual,  except 
as  provided  by  13  U.S.C  8. 

(5)  (k)(5)  exemption:  Investigatory 
material  compiled  solely  for  the  purpose 
of  determining  suitability,  eligibility,  or 
qualifications  for  Federal  dvihan 
employment,  military  service.  Federal 
contracts,  or  access  to  classified 
information,  but  only  to  the  extent  such 
material  would  reveal  the  identity  of  a 
confidential  source.  (See  §  701.113(h). 
"confidential  source").  This  exemption 
allows  protection  of  confidential 
sources  in  background  investigations, 
employment  inquiries,  and  nimilar 
inquiries  used  in  personnel  screening  to 
determine  stiitability,  eligibility,  or 
quaUfications. 

(6)  (kM6)  exemption:  Testing  or 
examinatioD  material  used  solely  to 
determine  individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  or  military  service  if  the 
disclosure  would  compromise  the 


objectivity  or  fairness  of  the  testing  or 
examination  process. 

(7)  (k)(7)  exemption:  Evaluation 
materia  used  to  determiiM  potential  for 
promotion  in  the  military  services,  but 
only  to  the  extent  that  disdosiue  would 
reveal  the  identity  of  a  confidential 
source.  (See  §  701.113(h).  "confidential 
source".) 

(h)  Confidential  Source.  Promises  of 
confidentiality  are  to  be  given  on  a 
limited  basis  and  only  when  essential  to 
obtain  the  information  sought.  Estabhsii 
appropriate  procedures  for  grantii^ 
confidentiahty  and  designate  those 
categories  of  individuals  authorized  to 
make  such  promises. 

{701.114   Enforcement actiona. 

(a)  Administrative  remedies.  An 
individual  who  alleges  he  or  she  has 
been  affected  adversely  by  a  naval 
activity's  violation  of  5  U.S.C.  552a  or 
this  subpart  and  subpart  G  of  this  part 
shall  be  permitted  to  seek  relief  fitim 
SECNAV  through  proper  administrative 
channels. 

(b)  CivU  court  actions.  After 
exhausting  all  administrative  remedies, 
an  individual  may  file  suit  in  Federal 
court  against  a  naval  activity  for  any  of 
the  following  acts: 

(1)  Denial  of  an  amendment  request 
The  activity  head,  or  his  or  her  designee 
wrongfully  refuses  the  individual's 
request  for  review  of  the  initial  denial 
of  an  amendment  or,  after  review, 
wrongfully  refuses  to  amend  the  record;. 

(2)  Denial  of  access.  The  activity 
v»rrongfully  refuses  to  allow  the 
individual  to  review  the  record  or 
wrongfully  denies  his  or  her  request  for 
a  copy  of  Uie  record; 

(3)  Failiue  to  meet  recordkeeping 
standards.  The  activity  fails  to  maintain 
an  individual's  record  with  the 
accvuacy,  relevance,  timeliness,  and 
completeness  necessary  to  assure 
fairness  in  any  determination  about  the 
individual's  rights,  benefits,  or 
privileges  and,  in  fact,  makes  an  adverse 
determination  based  on  the  record;  or 

(4)  Failure  to  comply  with  Privacy 
Act.  The  activity  fails  to  comply  with 
any  other  provision  of  5  U.S.C  552a  ot 
any  rule  or  regulation  promulgated 
imder  5  U.S.C  5S2a  and  thereby  causes 
the  individual  to  be  adversely  affected. 

(c)  Criminal  penalties.  Subsection 
(i)(l)  of  5  U.S.C  552a  authorizes  three 
criminal  penalties  against  individuals 
for  violations  of  its  provisions.  All  three 
are  misdemeanors  punishable  by  fines 
of  $5,000. 

(1)  Wrongful  disclosure.  Any  member 
or  employee  of  Department  of  the  Navy 
viho,  by  virtue  of  his  or  her  employment 
or  position,  has  possession  of  or  access 
to  records  and  willfully  makes  a 


disclosure  knowing  that  disclosure  is  in 
violation  of  5  U.S.C  552a  or  this  sul^jart 
and  subpart  G  of  this  part 

(2)  Maintaining  unauthcmxed  reooixis. 
Any  member  or  employee  of 
Department  of  the  Navy  who  willfully 
maintains  a  system  of  records  for  which 
a  notice  has  not  been  published  imdcr 
periodic  Chief  of  Naval  Operatioris 
Notes  (OPNAVNOTEs)  5211.  "Current 
Privacy  Act  Issuances." 

(3)  Wrongfiil  requesting  or  obtaining 
records.  Any  person  who  knowingly 
and  willfully  requests  or  obtains 
information  concerning  an  individual 
under  false  pretenses. 

S701.115   Compirtsrmalching program, 
(a)  General.  5  U.S.C  552a  and  this 
subpart  and  subpart  G  of  this  part  are 
appUcable  to  certain  types  of  computer 
matching,  i.e.,  the  computer  comparison 
of  automated  systems  of  records.  There 
are  two  specific  kinds  of  matching 
programs  that  are  fully  governed  by  5 
U.S.C  552a  and  this  subpart  and 
subpart  G  of  this  part: 

(1)  Matches  using  records  from 
Federal  personnel  or  payroll  systems  of 
records; 

(2)  Matches  involving  Federal  benefit 
programs  to  accomplish  one  or  more  of 
the  following  purposes: 

(i)  To  determine  eligibility  for  a 
Federal  benefit. 

(ii)  To  comply  with  benefit  program 
requirements. 

(iii)  To  effect  recovery  of  improper 
payments  or  delinquent  debts  from 
ciurent  or  forrtier  beneficiaries. 

(b)  The  record  comparison  must  be  a 
computerized  one.  Manual  comparisons 
are  not  covered,  involving  records  from 
two  or  more  automated  systems  of 
records  (i.e.,  systems  of  records 
maintained  by  Federal  agencies  that  are 
subject  to  5  U.S.C.  552a);  or  a 
Department  of  the  Navy  automated 
systems  of  records  and  automated 
records  maintained  by  a  non-Federal 
agency  (i.e..  State  or  local  government  or 
agent  thereof).  A  covered  computer 
matching  program  entails  not  only  the 
actual  computerized  comparison,  but 
also  preparing  and  executing  a  written 
agreement  between  the  participants, 
securing  approval  of  the  Defense  Data 
Integrity  Board,  publishing  a  matching 
notice  in  the  Federal  Register  before  the 
match  begins,  ensuring  that 
investigation  and  due  process  are 
completed,  and  taking  ultimate  action,  if 
any. 

Subpart  G  -  Prfvacy  Act  Exemptions 

1701.116   Purpoee. 

Subparts  F  and  G  of  this  part  contain 
rules  promulgated  by  the  Secretary  of 
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the  Navy,  pursuant  to  6  U.S.C  552a  (j) 
and  Of),  and  subpart  F.  $  701.113.  to 
exempt  certain  systems  of  Department 
of  the  Navy  records  from  specified 
provisions  of  5  U.S.C  S52a. 

I70L117    E— mptloii  lof  claasWlsd  faco»da. 
All  systems  of  records  maintained  by 
the  Department  of  the  Navy  sliall  be 
exempt  from  the  requirements  of  the 
•coess  provision  of  the  Privacy  Act  (5 
U.S.C  552a(d))  under  the  (k)(l) 
exemption,  to  the  extent  that  the  system 
contains  information  properly  classified 
under  E.0. 12356  and  that  is  required  by 
that  E.O.  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy. 
This  exemption  is  applicable  to  parts  of 
all  systems  of  records  including  those 
not  otherwise  specifically  designated  for 
exemptions  herein  which  contain 
isolated  items  of  properly  classified 
information. 

fTOI.IIS    Exempttona  tor  specific  Navy 


(a)  System  Identifier  and  Name: 
N01070-9.  White  House  Support 
Program. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (e)(1).  (e)(4)  (G)  through  (I),  and  (1). 

Authority:  5  U.S.C  552a(k)  (1),  (2). 
(3).  and  (5). 

Reasons:  Exempted  portions  of  this 
system  contain  information  wb'ch  has 
been  propeHy  classified  under  E.O. 
12356,  and  which  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  may  also  contain 
information  considered  relevant  and 
necessary  to  make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  access  to  classified  information,  and 
which  was  obtained  by  providing  an 
express  or  implied  promise  to  the 
source  that  his  or  her  identity  would  not 
be  revealed  to  the  subject  of  the  record. 
Exempted'  portions  of  this  system  may 
also  contain  information  collected  and 
maintained  in  connection  with 
providing  protective  services  to  the 
President  and  other  individuals 
protected  pursuant  to  18  U.S.C  3056. 
Exempted  portions  of  this  system  may 
also  contain  investigative  records 
compiled  for  law  enforcement  purposes, 
the  disclosure  of  which  could  reveal  the 
identity  of  sources  who  provide 
information  under  an  express  or  implied 
promise  of  confidentiality,  compromise 
investigative  techniques  and 
procedures,  jeopardize  the  life  or 
physical  safety  of  law-enforcement 
personnel,  or  otherwise  interfere  with 
enforcement  proceedings  or 
adjudications.  •    •> 


(b)  System  Identifier  and  Name: 
N01131-1.  Officer  Selection  and 
Appointment  System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (eMD.  (e)(4)(G)  through  (I),  and  (f). 

Authority:  5  U.S.C  S52a(k)(l),  (5),  (6), 
and  (7). 

Reasons:  Granting  individuals  access 
to  portions  of  this  system  of  records 
could  result  in  the  disclostue  of 
classified  material,  or  the  identification 
of  sources  who  provided  information  to 
the  government  under  an  express  or 
impUed  promise.of  confidentiality. 
Material  will  be  screened  to  permit 
access  to  imclassified  material  and  to 
information  that  does  not  disclose  the 
identity  of  a  confidential  source. 

(c)  System  Identifier  and  Name: 

NOl  133-2.  Recruiting  Enlisted  Selection 
System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (e)(1).  (e)(4)(G)  through  0).  and  (f). 

Authority:  5  U.S.C  552a(k)(l).  (5).  (6). 
and  (7). 

Reasons:  Granting  individuals  access 
to  portions  of  this  system  of  records 
could  result  in  the  disclostire  of 
classified  material,  or  the  identification 
of  sources  who  provided  information  to 
the  government  under  an  express  or 
implied  promise  of  confidentiality. 
Material  will  be  screened  to  permit 
access  to  unclassified  material  and  to 
information  that  does  not  disclose  the 
identity  of  a  confidential  source. 

(d)  System  Identifier  and  Name: 
NOl  640-1,  Individual  Correctional 
Records. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  fit)m  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(c)(4).  (d),  (e)(2),  (e)(3).  (e)(4)(G)  through 
(I),  (e)(5).  (e)(8).  (f).  and  (g). 

Authority:  5  U.S.C.  552a(j)(2). 

Reason:  Granting  individuals  access 
to  portions  of  these  records  pertaining  to 
or  consisting  of.  but  not  limited  to. 
disciplinary  reports,  criminal 
investigations,  and  related  statements  of 
witnesses,  and  such  other  related  matter 
in  conjunction  with  the  enforcement  of 
criminal  laws,  could  interfere  with  the 
orderly  investigations,  with  the  orderly 
administration  of  justice,  and  possibly 
enable  suspects  to  avoid  detection  or 
apprehension.  Disclosure  of  this 
information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  jeopardize  the  safety 
and  well-being  of  informants,  witnesses 
and  their  famiUes,  and  law  enforcement 
personnel  and  their  families.  Disclosure 
of  this  information  could  also  reveal  and 


render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  these  components  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  invesdgation.  The  exemption  of  the 
individuaTg  right  of  access  to  portions 
of  these  recor^u.  and  the  reasons 
therefor,  necessitate  the  exemption  of 
this  system  of  records  fit>m  the 
requirement  of  the  other  cited 
provisions. 

(e)  System  Identifier  and  Name: 
NOl 754-3,  Navy  Child  Development 
Services  Program. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  foUoMring 
subsections  of  the  Privacy  Act:  (c)(3) . 
and  (d). 

Authority:  5  U.S.C  552a(k)(2). 

Reasons:  Exemption  is  needed  in 
order  to  encotuage  persons  having 
knowledge  of  abusive^'or  neglectful  acts 
toward  children  to  report  such 
information,  and  to  protect  such  sources 
from  embarrassment  or  recrimination,  as 
well  as  to  protect  their  right  to  privacy. 
It  is  essential  that  the  identities  of  all 
individuals  who  furnish  information 
tmder  an  express  promise  of 
confidentiality  be  protected. 
Additionally,  granting  individuals 
access  to  iniormation  relating  to 
criminal  and  civil  law  enforcement,  as 
well  as  the  release  of  certain  disclosure 
accountings,  could  interfere  with 
ongoing  investigations  and  the  orderly 
administration  of  justice,  in  that  it  could 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of 
information;  could  hamper  the 
identification  of  offenders  and  the 
disposition  of  charges;  and  could 
jeopardize  the  safety  and  well  being  of 
parents  and  their  children. 

(f)  System  Identifier  and  Name: 
N03834-1,  Special  Intelligence 
Personnel  Access  File. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(d),  (e)(1).  (e)(4)  (G)  through  (I),  and  (f). 

Authority:  5  U.S.C.  552a(k)  (1)  and  (5). 

Reasons:  Exempted  portions  of  this 
system  contain  information  that  has 
been  properly  classified  under  E.O. 
12356,  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempted  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  to 
make  a  determination  as  to 
qualifications,  eligibility,  or  suitability 
for  access  to  dassified  information  and 
was  obtained  by  providing  an  express  or 
implied  assurange  to  the  soim:e  that  his 
or  her  identity  would  not  be  revealed  to 
the  subject  of  the  record. 


(g)  System  Identifier  and  Name: 
N04060-1.  Navy  and  Marine  Corps 
Exchange  Security  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (e)(4)  (G)  through  (I),  and  (f). 
Authority:  5  U.S.C.  552a(k)(2). 
Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  investigations, 
with  orderly  administration  of  justice, 
and  possibly  enable  suspects  to  avoid 
detection  or  apprehension.  Disclosure  of 
this  information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  these  activities. 

(h)  System  Identifier  and  Name: 
N04385-1,  IG  Investigatory  System. 

Exemption:  Portions  of  Uiis  system  or 
records  are  exempt  &t)m  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(c)(4),  (d).  (e)(2).  (e)(3).  (e)(4)  (G)  through 
(I),  (e)(5),  (e)(8),  (f),  and  (g). 
Authority:  5  U.S.C  552a(j)  (2). 
Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  investigations,  the 
orderly  administration  of  justice,  and 
might  enable  suspects  to  avoid  detection 
and  apprehension.  Disclosures  of  this 
information  could  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  possibly  jeopardize  the 
safety  and  well  being  of  informants, 
witnesses  and  their  families.  Such 
disclosures  could  also  reveal  and  render 
ineffectual  investigatory  techniques  and 
methods  and  sources  of  information  and 
could  result  in  the  invasion  of  the 
personal  privacy  of  individuals  only 
incidentally  related  to  an  investigation. 
The  exemption  of  the  individual's  right 
of  access  to  his  or  her  records,  and  the    , 
reasons  therefore,  necessitate  the 
exemption  of  this  system  of  records 
from  the  provisions  of  the  other  cited 
sections  of  5  U.S.C.  552a. 

(i)  System  Identifier  and  Name: 
N04385-2,  Hotline  Program  Case  Files. 
Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(d).  (e)(1).  (e)(4)(G),  (H).  (I),  and  (f). 

Authority:  5  U.S.C.  552a(k)  (1),  (2), 
(5),  (6)  and  (7). 

Reasons:  Exempted  portions  of  this 
system  consist  of  information  compiled 
for  the  purpose  of  investigations, 
including  reports  of  informants  and 
investigators.  Such  investigations  may 


be  associated  with  identifiable 
individuals.  Disclosure  of  files  in  this 
system  would  interfere  with  orderly 
investigations,  and  possibly  result  in  the 
concealment,  destruction,  or  fabrication 
of  evidence,  and  possibly  jeopardize  the 
safety  and  well-being  of  informants, 
witnesses  and  their  famiUes.  Such 
disclosures  could  also  reveal  and  render 
ineffectual  investigatory  techniques  and 
methods  and  sources  of  information  and 
could  further  result  in  the  invasion  of 
the  personal  privacy  of  individuals  only 
incidentally  related  to  an  investigation. 
Depending  on  the  nature  of  the 
complaint,  records  may  contain 
information  that:  is  ciurently  and 
properly  classified  piu^uant  to  E.O.  and 
must  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy,  is 
confidentially  provided  information 
located  in  investigatory  records 
compiled  for  the  purposed  of 
enforcement  of  non-criminal  law.  relates 
to  qualifications,  eligibility,  or 
suitability  for  Federal  employment,  is 
test  or  examination  material  used  to 
determine  qualifications  for 
appointment  or  promotion  in  the 
Federal  service,  is  confidentially 
provided  information  used  to  determine 
potential  for  promotion  in  the  armed 
services. 

(j)  System  Identifier  and  Name: 
N05300-3,  Faculty  Professional  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (e)(4)  (G)  and  (H),  and  (0- 
Authority:  5  U.S.C.  552a(k)(5). 
Reasons:  Exempted  portions  of  this 
system  contain  information  considered 
relevant  and  necessary  to  make  a  release 
determination  as  to  qualifications, 
eligibiUty,  or  suitabiUty  for  Federal 
employment,  and  was  obtained  by 
providing  an  express  or  implied 
promise  to  the  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

(k)  System  Identifier  and  Name: 
N05354-1,  Equal  Opportunity 
Information  Management  System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(d),  (e)(4)(G)  through  (I),  and  (f). 
Authority:  5  U.S.C.  552a(k)(l)  and  (5). 
Reasons:  Granting  access  to 
information  in  this  system  of  records 
could  result  in  the  disclosure  of 
classified  material,  or  reveal  the  identity 
of  a  source  who  furnished  information 
to  the  Government  under  an  express  or 
implied  promise  of  confidentiahty. 
Material  will  be  screened  to  permit 
access  to  unclassified  material  and  to 
information  that  will  not  disclose  the 
identity  of  a  confidential  source. 


(1)  System  Identifier  and  Name: 
N0552O-1.  Personnel  Security 
Eligibihty  hiformation  System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3). 
(d).  (e)(4)(G)  and  (D.  and  (f). 

Authority:  5  U.S.C.  552a(k)  (1),  (2), 
(5),  and  (7). 

Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
in  this  system  of  records  could  interfere 
•with  orderly  investigations;  result  in  the 
disclosure  of  classified  material; 
jeopardize  the  safety  of  informants, 
witnesses,  and  their  families;  disclose 
investigative  techniques;  and  result  in 
the  invasion  of  privacy  of  individuals 
only  incidentally  related  to  an 
investigation.  Material  will  be  screened 
to  permit  access  to  unclassified 
information  that  will  not  disclose  the 
identity  of  sources  who  provide  the 
information  to  the  government  under  an 
express  or  implied  promise  of 
confidentiality. 

(m)  System  Identifier  and  Name: 
N05520-4,  NIS  InvesUgative  Files 
System. 

Exemption  (1):  Portions  of  this  system 
of  records  are  exempt  from  the 
following  subsections  of  the  Privacy 
Act:  (c)(3),  (c)(4).  (d),  (e)(2),  (e)(3), 
(e)(4)(G)  through  (I),  (e)(5),  (e)(8).  (f).  and 
(g)- 
Authority  (1):  5  U.S.C.  552a(j)(2). 
Reason  (1):  Granting  individuals 
access  to  information  collected  and 
maintained  by  this  activity  relating  to 
the  enforcement  of  criminal  laws  could 
interfere  with  the  orderly  investigations, 
with  the  orderly  administration  of 
justice,  and  possibly  enable  suspects  to 
avoid  detection  or  apprehension. 
Disclosure  of  this  information  could 
result  in  the  concealment,  destruction, 
or  fabrication  of  evidence,  and 
jeopardize  the  safety  and  well-being  of 
informants,  witnesses  and  their  famihes, 
and  law  enforcement  personnel  and 
their  families.  Disclosure  of  this 
information  could  also  reveal  and 
render  ineffectual  investigative 
techniques,  sources,  and  methods  used 
by  these  components  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  incidentally  related  to 
an  investigation.  The  exemption  of  the 
individual's  right  of  access  to  portions 
of  these  records,  and  the  reasons 
therefor,  necessitate  the  exemption  of 
this  system  of  records  from  the 
requirement  of  the  other  cited 
provisions. 

Exemption  (2):  Portions  of  this  system 
of  records  are  exempt  from  the 
following  subsections  of  the  Privacy 
Act:  (c)(3),  (d),  (e)(1).  (e)(4)(G)  through 
(I),  and  (f). 
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Authodty(2):  5  U^C  552a(k)  (1).  (3). 
(4).  (5)  and  (6). 

Reason  (2):  The  release  of  disclosure 
accountings  would  pennit  the  subject  of 
an  investigaUon  to  obtain  valuable 
informaUoo  concerning  the  nature  of 
that  investigation,  and  the  infbnnation 
contained,  or  the  identity  of  witnesses 
or  informants,  would  therefor  present  ■ 
serious  impediiiMnt  to  law  enforcement. 
In  addition,  disclosure  of  the  accounting 
would  ajnount  to  notice  to  the 
individual  of  the  existence  of  a  record. 
Access  to  the  records  contained  in  this 
system  %irould  inform  the  subject  of  the 
existence  of  material  compiled  for  law 
enforcement  purposes,  the  premature 
release  of  which  could  prevent  the 
successful  oompletioa  of  investigation, 
and  lead  to  tlw  improper  influencing  of 
witnesses,  the  destruction  of  records,  or 
the  fabrication  of  testimony.  Exempt 
portions  of  this  system  also  contain 
informaUon  that  has  been  properly 
classified  under  E.0. 12356,  and  that  is 
required  to  be  kept  secret  in  the  interest 
of  national  defense  or  foreign  policy. 

Exempt  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  civilian 
employment,  military  service.  Federal 
contiects,  or  •coan  to  classified 
information,  and  was  obtained  by 
providing  an  express  or  implied 
assurance  to  like  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record.  The  notice  of  this 
system  of  records  published  in  the 
Federal  Regittnr  sets  forth  the  basic 
statutory  or  related  authority  for 
maintenance  of  the  system. 

The  categories  of  sources  of  records  in 
this  system  have  been  published  in  the 
FederaJ  Register  in  broad  generic  terms. 
The  identity  of  specific  sources, 
however,  roust  be  withheld  in  order  to 
protect  the  confidentiality  of  the  source, 
of  criminal  and  other  law  enforcement 
information.  This  exemption  is  fiuther 
necessary  to  protect  the  privacy  and 
physical  saCaty  of  witnesses  and 
informants.- 

This  system  of  records  is  exempted 
from  procedures  for  notice  to  an 
individual  as  to  the  existence  of  records 
pertaining  to  him/her  dealing  with  an 
actual  or  potential  dvil  or  regulatory 
investigation,  because  sudi  notice  to  an 
individual  would  be  detrimental  to  the 
successful  conduct  and/ or  completion 
of  an  investigtUion,  pending  or  future. 
Mere  notice  of  the  fact  of  an 
investigation  could  inform  the  subject  or 
others  that  their  activities  are  under,  or 
may  become  the  subject  of,  an 
investigation.  This  could  enable  the 
subjects  to  avoid  detection,  to  influence 


witnesses  improperly,  to  destroy 
records,  or  to  fitbricate  testimony. 

Exempt  portions  of  this  system 
containing  screening  board  reports. 
Screening  board  reports  set  forth  the 
results  of  oral  examination  of  applicants 
for  a  position  as  a  special  agent  with  the 
Naval  Investigation  Service  Command. 
Disclosure  of  these  records  would  reveal 
the  areas  pursued  in  the  course  of  the 
examination  and  thus  adversely  affect 
the  result  of  the  selection  process. 
Equally  important,  the  records  contain 
tha  candid  vievrs  of  the  members 
composing  the  board.  Release  of  the 
records  could  affect  the  willingness  of 
the  members  to  provide  candid  opinions 
and  thus  diminish  the  efliectiveness  of  a 
program  which  is  essential  to 
maintaining  the  high  standard  of  the 
Special  Agent  Corps.,  i.e.,  those  records 
constituting  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  in  the 
Federal  service. 

(n)  System  Identifier  and  Name: 
N05S2O-S,  ^4avy  Joint  Adjudication  and 
Clearance  System  (NJACS). 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subeections  of  5  U.S.C  552a:  (dKl-5). 

Authority:  5  U.S.C.  S52a(kKl)  and 
(k)(5). 

Reasons:  Granting  individuals  access 
to  iniuwMiiBa  collected  and  maintained 
in  this  syeteoB  of  records  could  result  in 
the  disclosure  of  classified  material;  and 
jeopardise  the  safety  of  informants,  and 
their  families.  Further,  the  integrity  of 
the  system  must  be  ensured  so  that 
complete  and  accurate  records  of  all 
adjudications  are  maintained. 
Amendment  could  cause  alteration  of 
the  record  of  adjudication. 

(o)  System  Identifier  and  Name: 
N05527-1,  Security  Incident  System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(c)(4),  (d),  (e)(2),  and  (e)(4)(G)  through 
(I),  (e)(5).  (e)(8).  (f)  and  (g). 

Authority:  5  U.S.C.  552a(j)(2). 

Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
by  this  component  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  administration  of 
justice,  and  possibly  enable  suspects  to 
avoid  detection  or  apprehension. 
Disclosure  of  this  information  could 
result  in  concealment,  destruction,  or 
fabrication  of  evidence,  and  jeopardize 
the  salaty  and  well  being  of  informants, 
witnesses  and  their  families,  and  of  law 
enforcement  p>ersonnel  and  their 
families.  Disclosure  of  this  information 
could  also  revecd  and  rendOT  ineffectual 
investigative  techniques,  sources,  and 


methods  used  by  this  fXMnponent.  and 
could  result  in  the  invasion  of  privacy 
of  individuals  only  incidentally  related 
to  an  investigRtion.The  exemption  of  the 
individual's  right  of  access  to  his  or  her 
records,  and  the  reason  therefore, 
necessitate  the  exemption  of  this  system 
of  records  from  the  requirements  of 
other  dted  provisions. 

(p)  System  Identifier  and  Name: 
N05527-4,  Naval  Security  Group 
Personnel  Security/ Access  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (cH3). 
(d).  (eKD.  (e)(4MG)  through  (I),  and 
(OAuthority:  5  U.S.C  552a(kKl) 
through  (kKS). 

Reo^ns:  Exempt  portions  of  this 
system  contain  inHanaiation  that  has 
been  properly  classified  under  E.O. 
12356.  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy.  Exempt  portions  of 
this  system  also  contain  information 
considered  relevant  and  necessary  to 
make  a  determination  as  to 
qualification,  eligibiUty  or  suitability  for 
access  to  classified  special  intelligence 
information,  and  that  was  obtained  by 
providing  an  express  or  implied 
promise  to  the  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

(q)  System  Identifier  and  Name: 
N0S8OO-1,  Legal  Office  Litigation/ 
Correspondence  Files. 

Exemption:  Portions  of  this  sj'Stem  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (d), 
(eKD.  snd  (f)(2),  (3),  and  (4). 

Authority:  5  U.S.<1  552a(k)(l).  (k)(2). 
(k)(5).(k)(6).and(kK7). 

Reasons:  St^jsection  (d)  because 
granting  individuals  access  to 
infbnnation  relating  to  the  preparation 
and  conduct  of  litigation  would  impair 
the  development  and  implementation  of 
legal  strategy.  Accordingly,  such  records 
are  exempt  under  the  attorney-client 
privilege.  Disclosure  might  also 
compromise  on-going  investigations  and 
reveal  confidential  informants. 
Additionally,  granting  access  to  the 
record  subject  would  seriously  impair 
the  Navy's  ability  to  negotiate 
settlements  or  pursue  o>ther  dvil 
remedies.  Amendment  is  inappropriate 
because  the  litigation  files  contain 
offidal  records  including  transcripts, 
court  orders,  investigatory  materials, 
evidentiary  materials  such  as  exhibits, 
decisional  memorandum  and  other  case- 
related  papers.  Administrative  due 
process  could  not  be  achieved  by  the 
"exparte"  oonection  of  such  materials. 

Subsection  (eMl)  because  it  is  not 
possible  in  all  instances  to  determine 
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relevancy  or  necessity  of  specific 
information  in  the  early  stages  of  case 
development.  What  appeared  relevant 
and  necessary  when  collected, 
ultimately  may  be  deemed  unnecessary 
upon  assessment  in  the  context  of 
devising  legal  strategy.  Information 
collected  during  civil  htigation 
investigations  which  is  not  used  during 
subject  case  is  often  retained  to  provide 
leads  in  other  cases  or  to  establish 
patterns  of  activity. 

Subsection  (f)(2),  (3),  and  (4)  because 
this  record  system  is  exempt  from  the 
individual  access  provisions  of 
subsection  (d). 

(r)  Systfm  Identifier  and  Name: 
N05819-3,  Naval  Clemency  and  Parole 
Board  Files. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(4), 
(d),  (e)(4)(G).  and  (f). 
Authority:  5  U.S.C.  552a(j)(2). 
Reasons:  Granting  individuals  access 
to  records  maintained  by  this  Board 
could  interfere  with  internal  processes 
by  which  Board  personnel  are  able  to 
formulate  decisions  and  policies  with 
regard  to  clemency  and  parole  in  cases 
involving  naval  prisoners  and  other 
persons  under  the  jurisdiction  of  the 
Board.  Material  will  be  screened  to 
pennit  access  to  all  material  except  such 
records  or  documents  as  reflect  items  of 
opinion,  conclusion,  or 
recommendation  expressed  by 
individual  board  members  or  by  the 
board  as  a  whole. 

The  exemption  of  the  individual's 
right  to  access  to  portions  of  these 
records,  and  the  reasons  therefore, 
necessitate  the  partial  exemption  of  this 
system  of  records  from  the  requirements 
of  the  other  cited  provisions. 

(s)  System  Identifier  and  Name: 
N06320-2.  Family  Advocacy  Program 
System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3) 
and  (d). 

Authority:  5  U.S.C  552a(k)(2)  and 
(k)(5). 

Reasons:  Exemption  is  needed  in 
order  to  encourage  persons  having 
knowledge  of  abusive  or  neglectful  acts 
toward  children  to  report  such 
information,  and  to  protect  such  sources 
from  embarrassment  or  recriminations, 
as  well  as  to  protect  their  right  to 
privacy.  It  is  essential  that  the  identities 
of  all  individuals  who  furnish 
information  imder  an  express  promise 
of  confidentiality  be  protected. 
Additionally,  granting  individuals 
access  to  information  relating  to 
criminal  and  dvil  law  enforcement,  as 


well  as  the  release  of  certain  disclosure 
accounting,  could  interfere  with 
ongoing  investigations  and  the  orderly 
administration  of  justice,  in  that  it  could 
result  in  the  concealment,  alteration, 
destruction,  or  fabrication  of 
information;  could  hamper  the 
identification  of  offenders  or  alleged 
offenders  and  the  disposition  of  charges; 
and  could  jeopardize  the  safety  and  well 
being  of  parents  and  their  children. 

Exempted  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  employment  and 
Federal  contracts,  and  that  w'as  obtained 
by  providing  an  express  or  implied 
promise  to  the  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

(t)  System  Identifier  and  Name: 
N 12930-1,  Human  Resources  Group 
Personnel  Records. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (d), 
(e)(4)(G)  and  (H),  and  (f). 

Authority:  5  U.S.C  552a(k)(5)  and 
{k)(6). 

Reasons:  Exempted  portions  of  this 
system  contain  information  considered 
relevant  and  necessary  to  make  a 
determination  as  to  qualifications, 
eligibility,  or  suitability  for  Federal 
employment,  and  was  obtained  by 
providing  express  or  implied  promise  to 
the  source  that  his  or  her  identity  would 
not  be  revealed  to  the  subject  of  the 
.record.  Exempted  portions  of  this 
system  also  contain  test  or  examination 
material  used  solely  to  determine 
individual  qualifications  for 
appointment  or  promotion  in  the 
Federal  service,  the  disclosure  of  which 
would  comprise  the  objectivity  or 
fairness  of  the  testing  or  examination 
process. 

§  701.1 19    Exemptions  for  Specific  Marine 
Corps  Record  Systems. 

(a)  System  Identifier  and  Name: 
MMN00018.  Base  Security  hicident 
Reporting  System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  from  the  following 
subsections  of  the  Privacy  Act:  (c)(3), 
(c)(4).  (d).  (e)  (2)  and  (3),  (e)(4)(G) 
through  (I),  (e)(5),  (e)(8),  (f),  and  (g). 

Authority:  5  U.S.C.  552a(j)(2). 

Reasons:  Granting  individuals  access 
to  information  collected  and  maintained 
by  these  activities  relating  to  the 
enforcement  of  criminal  laws  could 
interfere  with  orderly  investigations, 
with  the  orderly  administration  of 
justice,  and  might  enable  suspeds  to 
avoid  detection  or  apprehension. 
Disclosure  of  this  information  could 


result  in  the  concealment,  destrudion, 
or  fabrication  of  evidence,  and 
jeopardize  the  safety  and  well  being  of 
informants,  witnesses  and  their  families, 
and  law  enforcement  personnel  and 
their  famifies.  Disclosure  of  this 
information  could  also  reveal  and 
render  inefiectual  investigative 
techniques,  sources,  and  methods  used 
by  this  component,  and  could  result  in 
the  invasion  of  the  privacy  of 
individuals  only  inddentally  related  to 
an  investigation.  The  exemption  of  the 
individual's  right  of  access  to  his  or  her 
records,  and  the  reasons  therefore, 
necessitate  the  exemption  of  this  system 
of  records  from  the  requirements  of 
other  cited  provisions. 

(b)  System  Identifier  and  Name: 
MINOOOOl,  Personnel  and  Security 
Eligibihty  and  Access  Information 
System. 

Exemption:  Portions  of  this  system  of 
records  are  exempt  for  the  following 
subsections  of  the  Privacy  Ad:  (c)(3). 
(d).  (e)(1),  (e)(4)(G)  through  (I),  and  (f). 

Authority:  5  U.S.C  552a(k)(2),  (k)(3). 
and  (k)(5),  as  applicable. 

Reasons:  Exempt  portions  of  this 
system  contain  information  that  has 
been  properly  classified  under  E.O. 
12356,  and  that  is  required  to  be  kept 
secret  in  the  interest  of  national  defense 
or  foreign  policy. 

Exempt  portions  of  this  system  also 
contain  information  considered  relevant 
and  necessary  to  make  a  determination 
as  to  qualifications,  eligibility,  or 
suitability  for  Federal  civilian 
employment,  military  service.  Federal 
contracts,  or  access  to  classified, 
compartmented,  or  otherwise  sensitive 
information,  and  was  obtained  by 
providing  an  expressed  or  implied 
assurance  to  the  source  that  his  or  her 
identity  would  not  be  revealed  to  the 
subject  of  the  record. 

Exempt  portions  of  this  system  further 
contain  information  that  identifies 
sources  whose  confidentiality  must  be 
protected  to  ensure  that  the  privacy  and 
physical  safety  of  these  witnesses  and 
informants  are  proteded. 

Dated:  October  28, 1994. 


L.  M.  Bynuin, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  94-27326  Filed  11-04-94:  8:45  ami 
BILUNG  COOC  381fr-01-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

PN39-2-670a;  Fm.-«102-4I 

Clean  Air  Act  Approval  and 
Promulgation  of  Employee  Commute 
Options  Program;  Indiana 

AGENCY:  EnviroameQtal  Protection 

Agency. 

ACTKM:  Direct  final  rule:  removal. 

SUIMIARV:  On  August  18. 1994.  (59  FR 
42506)  the  United  States  Environmental 
Protection  Agency  (USEPA)  approved  a 
revision  to  the  bidiana  State 
Implementation  Plan  (SIP)  for  the 
Employee  Commute  Options  (ECO) 
program  without  prior  proposal.  The 
rule  approved  an  ECO  program  for  the 
severe  ozone  nonattainment  area  that 
includes  Lake  and  Porter  Counties.  The 
USEPA  is  removing  this  final  rule  due 
to  the  adverse  comments  received  on 
this  rule.  In  a  subsequent  final  rule. 
USEPA  will  summarize  and  respond  to 
the  comments  received  and  announce 
final  rulemaking  action  on  this 
requested  Indiana  SIP  revision  on  ECO. 
EFFECTIVE  DATE:  November  7, 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
locations: 

U.S.  Environmental  Protection 
Agency,  Region  5.  Regulation 
Development  Branch,  77  West  )ackson 
Boulevard,  Chicago.  Illionois  60604. 
FOR  FURTHER  MFORMATTON  CONTACT: 
lessica  Radolf,  Environmental  Scientist. 
Regulation  Development  Section. 
Regulation  Development  Branch,  (AR- 
IBJ).  U.S.  Environmental  Protection 
Agency.  Region  5,  77  West  Jackson 
Boulevard.  Chicago,  Illinois  60604. 
Telephone:  (312)  886-3198. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compounds. 

Dated:  October  19, 1994. 
David  A.  Ullrich. 
Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulatioos  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  740f-767lq. 


Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
removing  paragraph  (c)(92). 
(FR  Dijc  94-27449;  Filed  11-4-94;  8:45  ami 
BtLUNQCOOCt 


40CFRPart271 

[FRL^IOZ-q 

Louisiana:  Final  Auttrortzatlon  of  State 
Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Eniironmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

StMUMARY:  The  State  of  Louisiana  has 
applied  for  Final  Authorization  for 
revisions  to  its  hazardous  waste 
program  under  the  Resource 
Conservation  and  Recovery  Act.  The 
Environmental  Protection  Agency  (EPA) 
reviewed  Louisiana's  application  and 
decided  that  its  hazardous  waste 
program  revision  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
Final  Authorization.  Unless  adverse 
written  comments  are  received  during 
the  review  and  comment  p>eriod 
provided  for  pubhc  participation  in  this 
process,  EPA  intends  to  approve 
Louisiana's  hazardous  waste  program 
revision  subject  to  the  authority  retained 
by  EPA  in  accordance  with  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984.  Louisiana's 
application  for  the  program  revision  is 
available  for  public  review  and 
comment 

DATES:  This  Final  Authorization  for 
Louisiana  shall  be  effective  on  January 
23.  1995  unless  EPA  publishes  a  prior 
Federal  Register  (FR)  action 
withdrawing  this  Immediate  Final  Rule. 
All  comments  on  Louisiana's  program 
revision  application  must  be  received  by 
the  close  of  business  December  22. 
1994. 

ADDRESSES:  Copies  of  the  Louisiana 
program  revision  application  and  the 
materials  which  EPA  used  in  evaluating 
the  revision  are  available  for  inspection 
and  copying  from  6:30  a.m.  to  4  p.m. 
Monday  through  Friday  at  the  following 
addresses:  Louisiana  Diepartment  of 
Environmental  Quality.  H.B.  Gariock 
Building,  7290  Bluebonnet,  Baton 
Rouge.  Louisiana  70810,  phone  (504) 
765-0617  and  EPA.  Region  6  Library, 
12th  Floor.  First  Interstate  Bank  Tower 
at  Fountain  Place,  1445  Ross  Avenue, 
Dallas.  Texas  65202,  phone  (214)  665- 
6444.  Written  comments,  referring  to 
Docket  Number  LA-95-1.  should  be 
sent  to  Dick  Thomas,  Region  6 
Authorization  Coordinator,  Grants  and 


Authorization  Section  (6H-HS).  RCRA 
Programs  Branch,  U.S.  EPA  Region  6, 
First  Interstate  Bank  Tower  at  Fountain 
Place,  1445  Ross  Avenue,  Dallas,  Texas 
75202,  (214)  665-8528. 
FOR  FliRTHER  INFORMATION  CONTACT:  Dick 
Thomas.  Region  6  Authorization 
Coordinator,  Grants  and  Authorization 
Section  (6H-HS),  RCRA  Programs 
Branch.  U.S.  EPA  Region  6.  First 
Interstate  Bank  Tower  at  Fountain  Place, 
1445  Ross  Avenue,  Dallas,  Texas  75202, 
(214) 665-8528. 

SUPPI.EMENTARV  MFORMAT10N: 

A.  Background 

States  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  the  Act"),  42  U.S.C.  6926(b),  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  consistent  with,  and  no 
less  stringent  than  the  Federal 
hazardous  waste  program.  Revisions  to 
State  hazardous  waste  programs  are 
necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  changes  to 
EPA's  regulations  in  40  CFR  parts  124, 
260  through  268.  and  270. 

B.  Louisiana 

Louisiana  initially  received  Final 
Authorization,  effective  February  7. 
1985  (see  50  FR  3348),  to  implement  its 
base  hazardous  waste  management 
program.  Louisiana  received 
authorization  for  revisions  to  its 
program  effective  January  29, 1990  (see 
54  FR  48889),  and  October  25, 1991  (see 
56  FR  41958,  and  Corrections  at  56  FR 
51762).  On  September  22, 1994, 
Louisiana  submitted  a  final  complete 
program  revision  application  for 
additional  program  approvals.  Today, 
Louisiana  is  seeking  approval  of  its 
program  revision  in  accordance  with 
§  271.21(b)(3). 

In  1983,  the  Louisiana  Legislature 
adopted  Act  97,  which  amended  and 
reenacted  Louisiana  Revised  Statutes 
30:1051  et  seq..  the  Environmental 
Affairs  Act.  This  Act  created  the 
Louisiana  Department  of  Environmental 
Quality  (LDEQ),  which  has  lead  agency 
jurisdictional  authority  for 
administering  the  RCRA  Subtitle  C 
program  in  the  State. 

EPA  reviewed  LDEQ's  application, 
and  made  an  immediate  final  decision 
that  LDEQ's  hazardous  waste  program 
revision  satisfies  all  of  the  requirements 
necessary  to  qualify  for  Final 
Authorization.  Consequently,  EPA 
intends  to  grant  Final  Authorization  for 


the  additional  program  modifications  to 
the  State.  The  public  may  submit 
written  comments  on  EPA's  final 
decision  until  December  22, 1994. 
Copies  of  LDEQ's  appUcation  for 
program  revision  are  available  for 
inspection  and  copying  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  document. 

Approval  of  LDEQ's  program  revision 
shall  become  effective  75  days  from  the 
date  this  notice  is  published,  unless  an 
adverse  written  comment  pertaining  to 
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the  State's  revision  discussed  in  this 
notice  is  received  by  the  end  of  the 
comment  period.  If  an  adverse  written 
comment  is  received.  EPA  will  publish 
either:  (1)  A  withdrawal  of  the 
immediate  final  decision;  or  (2)  a  notice 
containing  a  response  to  the  comment 
that  either  affirms  that  the  immediate 
final  decision  takes  effect  or  reverses  the 
decision. 

Louisiana's  program  revision 
application  includes  State  regulatory 
changes  that  are  at  least  equivalent  to 


the  rules  promulgated  in  the  Federal 
RCRA  implementing  regulations  in  40 
CFR  parts  124.  260-262,  264,  265,  266 
and  270,  that  were  published  in  the 
Federal  Register  through  June  30, 1987. 
This  proposed  approval  includes  the 
provisions  that  are  listed  in  the  chart 
below.  This  chart  also  lists  the  State 
analogs  that  are  being  recognized  as 
equivalent  to  the  appropriate  Federal 
requirements. 


1.  Dioxin  Waste  Listing  and  Management 
Standards.  (50  FR  1978)  January  14,  1985. 
(Checklist  14). 


2.  HSWA  Codification  Rule;  Small  Quantity 
Generators  (50  FR  28702)  July  15,  1985. 
(Checklist  17A). 


3.  HSWA  Codification  Rule;  Delisting  [50  FR 
28702)  July  15.  1985.  (Checkfists  178  and 
17B.1). 

4.  HSWA  Co(Sfication  Rule;  HousehoW  Waste 
(Resource  Recovery  Facilities),  (50  FR 
28702)  July.  15.  1985.  (Checklist  17C). 

5.  HSWA  Codificatton  Rule;  Location  Standards 
for  Salt  Domes.  Salt  Beds.  Urxlerground 
Mines  and  Caves,  (50  FR  28702)  July  15, 
1985.  (Checklist  17E). 

6.  HSWA  Codification  Rule;  Liqukis  in  LandfiHs 
I,  (50  FR  28702)  July  15,  1985  (Checklist 
17F). 

7.  HSWA  Codification  Rule;  Dust  Suppresskw, 
(50  FR  28702)  July  15.  1985.  (Checklist  17G). 

8.  HSWA  Codification  Rule;  Double  Uners.  (50 
FR  28702)  July  15.  1985.  (Checklist  17H). 

9.  HSWA  Codifkation  Rule;  Ground-Water 
Monitoring.  [50  FR  28702)  July  15,  1985. 
(Checklist  171). 


10.  HSWA  Coditeatkx)  Rule;  Cement  Kilns.  [50 
FR  28702]  July  15.  1985.  (Checklist  17J). 


11.  HSWA  Codmcation  Rule:  Fuel  Lat)eling.  [50 
FR  28702)  July  15.  1985.  (Checklist  17K). 


12.  HSWA  Codificatton  Rule;  Corrective  Action. 
(50  FR  28702)  Juty  15,  1985.  (Checklist  17L). 

13.  HSWA  Codfficatton  Rule;  Pre-Const^on 
Ban,  [50  FR  27802]  July  15.  1985.  (Checklist 
17M). 

14.  HSWA  Codification  Rule;  Permit  Ufe.  (50 
FR  28702)  July  15,  1985.  (Checklist  17N). 
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Louisana  Revised  Statutes  (LRS)  30:  §2180  et  seq.  as  amended  June  14  1991  effective 
June  14,  1991;  Louisiana  Hazardous  Waste  Regulations  (LHWR)  §109-  Empty  Container  1- 
2,  as  amerxled  October  20,  1994,  effective  October  20,  1994;  LHWR  §4901  A  2  Chaotef 

t^^J^!^-  l^  5  i*^^-^'  "^^  ^-  §^^^  ^;  Chapter  49.  Appendix  A.TattTe^ 
§4901  Appendix  C;  §4901.G,  Table  6;  §2317.AiB;  §2723.A&B;  §2917.A&B;  §2523.A4b' 
t^r^'  T§S?  '«i^"^]i  !^'°'  §'»522.A&B;  and  §4534.A&B.  aO  amer^cted  Septen^ 
ber  20,  1994.  effective  September  20,  1994;  LHWR  §2111.C&D;  §525.J  §527  J  §531  H- 
and  §533.J,  all  amended  March  20.  1990,  effective  March  20.  1990;  LHWR  §5i7  I  and 
§  523.G,  both  amended  November  20. 1 992,  effective  November  20  1 992 

The  dianges  addressed  by  this  Checklist  were  superseded  by'  RCRA  Reviston  Checklist  23 
J^^lS,'^^.!';!^  changes  required  by  Checklist  23  rather  than  those  addressed  by  this 
Checklist  LHWR  do  not  recognize  EPA's  category  of  Condttwrally  Exerrnt  Small  Ouantitv 
Generatore  Instead,  all  Small  Quantity  Generators  (SQGs)  in  Louisana  are  subject  to  the 
States  SQG  regulattons  and  most  LHWR  applJcabte  to  Generators  other  than  SQGs  This 
makes  the  State's  SQG  regulations  More  Stringent  than  EPA's. 

'"'l^,^?:*^^^^  et  seq.  as  amended  June  14.  1991.  effective  June  14.  I99i-  LHWR 
§  105.M.1-5,  as  amended  September  20.  1994.  effective  September  20.  1994. 

"^r^  «^°k  ^^^®°  ®*  *®*''  ^  afnended  June  14.  1991,  effective  June  14,  1991  LHWR 
§  105.D.10,  as  amended  September  20,  1994,  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14.  1991  ■  lhwR  §4322  as 
amended  March  20,  1990.  effective  March  20,  1990;  LHWR  1503.B.7,  as' amended  Novem- 
ber 20,  1992.  effective  November  20, 1992. 

LRS  30;  §2180  et  seq,  as  amended  June  14,  1991,  effective  June  14,  1991-  LHWR  §533H 
as  amended  March  20.  1990.  effective  March  20.  1990;  LHWR  §4507.  as 'amended  March 
20,  1984.  effective  March  20.  1984;  LHWR  §2515;  §2515.A4B;  §2515.E:  and  §2515  E  1-2 
aB  amended  September  20,  1994,  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991,  effective  June  14  1991-  LHWR 
§4139.8.344,  as  amended  September  20,  1994,  effective  September  20.  1994. 

LRS  30:  §2180  et  seq,  as  amended  June  14,  1991,  effective  June  14,  1991-  LHWR  §4476  as 
amended  March  20,  1990,  effective  March  20.  1990;  LHWR  §2903.A,  and  l-K-  §4462  A-E- 
20^994'  ^*^'  ^^  *^^'  ^'*^^^-^"^'  **'  a"«"«^  September  20,  1994,  effective  September 

LRS  30:  §2180  et  seq,  as  amended  June  14,  1991.  effective  June  14.  1991-  LHWR  §2521  C- 
§2911.E;  §2905;  §2305;  and  §3301.C.  all  amended  September  20.  1994,  effective  Septem^ 
tef  20.  1994;  LHWR  §2505;  §2507.C.3;  §2907.0.4;  and  §291 1.8.3.  all  amended  March  20 
1984,  effective  March  20,  1984;  and  LHWR  §2309.8.2.  and  §2521.8.3.  both  amended  July 
20.  1984,  effective  July  20,  1984. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14.  1991-  LHWR 
§4141.F.1-3  and  §4141.0.1-6.  ail  amended  December  20.  1992,  effective  December  20 
1992;  and  LHWR  §4105.0  and  4901.D.  both  amended  September  20,  1994,  effective  Sep^ 
tember  20,  1994. 

LRS  30:  §2180  et  seq,  as  amended  June  14,  1991,  effective  June  14,  I99v  LHWR 
^J^^^*^'^"^  "*^  §4141.0.1-6,  ail  amended  December  20.  1992.  effective  Decernber  20 
1992;  and  LHWR  §4105.0  and  4901.D.  both  amended  September  20,  1994.  effective  Seo^ 
tember  20, 1994.  ^ 

LRS  30:  §2180  et  seq,  as  amended  June  14,  1991,  effective  June  14.  1991;  LHWR  §3301.A 
and  §3322.A&B.  both  amended  September  20,  1994.  effective  September  20  1994-  and 
LHWR  §  305.0. 1.b  and  §305.D.2.h.  both  amended  October  20,  1994,  effective  October  20, 
1994. 

LRS  30:  §2180  et  seq,  as  amended  June  14. 1991.  effective  June  14.  1991-  LHWR  §303  H  1 

as  amended  July  20,  1991,  effective  July  20.  1991;  LHWR  §303.H.3.  as  amended  Septem^ 

ber  20.  1 994,  effective  September  20,  1 994. 
LRS  30:  §2180  et  seq.  as  amended  June  14,  1991,  effective  June  14.  1991;  LHWR  §315  as 

amended  September  20,  1994.  effective  September  20.  1994;  and  LHWR  §323B.2d'  as 

amended  October  20,  1994.  effective  October  20.  1994 
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15.  HSWA  CodWcation  Rule:  Omnibus  Provi- 
sion. [50  FR  28702]  July  15,  1985.  (Checklist 
170). 

16.  Interim  Status.  [50  FR  28702]  July  15. 
1985.  (Checklist  17P). 


17.  HSWA  Codification  Rule;  Research  and  De- 
velopment Permits.  [50  FR  28702]  July  15. 
1985.  (Checklist  170). 

18.  HSWA  Codification  Rule;  Exposure  Infor- 
matKXi.  [50  FR  28702]  July  15.  1985. 
(Checklist  17S). 

19.  Listing  of  TDI.  IDA.  and  DNT  Wastes,  [50 
FR  42936)  October  23.  1985.  (Checklist  18). 

20.  Burning  of  Waste  Fuel  and  Used  Oil  Fuel  in 
Boilers  and  Industrial  Furnaces.  [50  FR 
49164]  November  29.  1985.  and  [52  FR 
11819].  as  amended  on  April  13.  1987. 
(Checklists  19  and  19.1) 

21.  Listing  of  Spent  Solvents.  [50  FR  53315] 
Decemljer  31,  1985.  and  [51  FR  2702]  as 
amended  on  January  21.  1986.  (Checklists 
20  and  20.1). 

22.  Listing  of  EOB  Waste.  (51  FR  5327]  Feb- 
ruary 13.  1986.  (Checklist  21). 

23.  Listing  of  Four  Spent  Solvents,  (51  FR 
6537]  February  25.  1986.  (Checklist  22). 

24.  Generator  of  100  to  1000  kg  Hazardous 
Waste,  [51  FR  10146]  March  24.  1986. 
(Checklist  23). 


State  anak>g 


25.  Codification  Rule.  Technicai  Correctkxi 
(Paint  Filter  Test).  [51  FR  19176]  May  28, 
1986.  (Checklist  25). 

26.  Biennial  Report;  Correction  (51  FR  28556) 
August  8.  1986.  (Checklist  30). 


27.  Standards  (or  Generators;  Waste  Mmimiza- 
tk)n  Certifications.  [51  FR  25190]  October  24. 
1986.  (CheckNst  32). 

28.  Listing  of  EBOC.  [51  FR  37725]  October. 
24.  1986  (Checklist  33). 


LRS  30:  §2180  el  sea  as  amended  June  14.  1991.  effective  June  14,  1991;  LHWR  §311.E. 
as  amended  September  20.  1994.  effective  September  20.  1994. 

LRS  30:  §2180  et  seq,  as  amended  June  14.  1991,  effective  June  14.  1991;  LHWR  §501.0.2. 
as  amended  March  20.  1990.  effective  March  20.  1990;  LHWR  §501  .A;  §503; 
§4305A1&2:  4305.B-D.  aN  amended  October  20.  1994.  effective  October  20.  1994;  LHWR 
§501.0.2.  as  amended  March  20.  1991.  effective  March  20.  1991;  and  LHWR  §430l.A-F: 
§309.J^;  §501.C.1.,  all  amended  September  20,  1994,  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14,  1991;  LHWR  §329; 
§303>.1.  both  amended  September  20.  1994.  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14,  1991,  effective  June  14.  1991;  LHWR  §303.M 
and  §303.P,  tx>th  amended  September  20.  1994.  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991,  effective  June  14.  1991;  LHWR  §4901  .C; 

§4901. F;  Chapter  49,  Appendix  A.  Tables  8-10;  §4901.G.  Table  6;  and  §3105,  Table  1,  all 

amended  September  20.  1994.  effective  September  20.  1994. 
LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14.  1991;  LHWR  §109.  as 

amended  October  20.  1994,  effective  October  20.  1994;  LHWR  §105.0.33.b:  §4105.0.5; 

§4105.B.3,  and  10-14;  §3105.A.2;  4513.B;  §4147.A-E.  all  amended  September  20.  1994. 

effective  September  20.  1994;  and  LHWR  §4141.A-F,  effecttve  December  20,  1992,  effec- 
tive Decemtjer  20,  1992. 
LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14.  1991;  LHWR  §4901  .B. 

Table  1,  as  annended  September  20,  1994.  effective  September  20,  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14,  1991.  effective  June  14.  1991;  LHWR  Chapter 
49.  Appendix  A,  Tables  8-10;  §4901.0,  Table  2;  §4901.G.  Tat>le  6.  all  amended  September 
20,  1994,  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14,  1991.  effecttve  June  14,  1991;  LHWR  §4901  B. 
Table  1;  §4901.F.  Tabte  4;  §4901.G.  Table  6;  Chapter  49,  Appendix  A.  Tables  8-10;  and 
§3105.  Table  1.  all  amended  September  20.  1994.  effective  September  20,  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991,  effective  June  14.  1991;  LHWR,  §105; 
§4901. F.  Table  4;  §303.E.1,  all  amended  September  20,  1994,  eHective  September  20. 
1994.  LHWR  §109-Small  Quantity  Generator;  §  1109.E.1;  §1109.E.7-9;  §1307.1;  §305.0.2, 
alt  amended  October  20,  1994,  effective  Octot>er  20,  1994;  and  Louisiana  Notificatwn  o( 
Hazardous  Waste  Activity  Form  HW-1 . 

LHWR  do  not  recognize  EPA's  category  of  Cor)ditionalty  Exempt  Small  Quantity  Generators. 
Instead,  all  Small  Quantity  Generators  (SQGs)  in  Louisiana  are  subject  to  the  State's  SQG 
regulatior^  and  most  LHWR  applicable  to  Generators  other  than  SQGs.  This  makes  the 
State's  SQG  regulations  More  Stringent  than  EPA's. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991,  effective  June  14.  1991;  LHWR  §533.H, 
as  amended  March  20,  1990.  effective  March  20.  1990;  LHWR  §4507,  as  anwnded  March 
20,  1984,  eHective  March  20,  1984;  LHWR  §2515;  §2515.A&B;  §2515.E:  and  §2515.E.1-2. 
all  amerxJed  September  20.  1994,  effective  September  20.  1994. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14.  1991;  LHWR  §4361,  as 
amended  March  20,  1984,  effective  March  20.  1984;  LHWR  §1529.0.7,  and  9-10.  all 
amended  September  20,  1994,  effective  Septemljer  20.  1994;  Louisiana  Notification  of  Haz- 
ardous Waste  Activity  Form  HW-1. 

LRS  30:  §2180  et  seq,  as  amended  June  14.  1991.  effective  June  14.  1991;  Louisiana  Notifi- 
cation of  Hazardous  Waste  Activity  Form  HW-1. 

LRS  30:  §2180  et  seq.  as  amended  June  14.  1991.  effective  June  14.  1991;  LHWR  §490i.C; 
Chapter  49.  Appendix  A.  Tables  8-10;  §4901.G,  Table  6.  all  amended  September  20.  1994, 
effective  September  20.  1994. 


Louisiana  ts  not  authorized  to  operate 
the  Federal  program  on  Indian  lands. 
This  authority  remains  with  EPA. 

C  Decision 

I  conclude  that  LDEQ's  application  for 
a  program  revisioD  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Accordingly.  LDEQ  is  granted 
Final  Authorization  to  operate  its 
hazardous  waste  program  as  revised. 
Louisiana  now  has  responsibility  for 
permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 


for  carrying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  the  HSWA.  Louisiana  also 
has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
section  3007  of  RCRA,  and  to  take 
enforcement  actions  under  sections 
3008.  3013  and  7003  of  RCRA. 

D.  Codification  in  Pari  272 

EPA  uses  40  CFR  part  272  for 
codification  of  the  decision  to  authorize 


LDEQ's  program  and  for  incorporation 
by  reference  of  those  provisions  of  its 
Statutes  and  regulations  that  EPA  will 
enforce  under  sections  3008,  3013.  and 
7003  of  RCRA.  Therefore.  EPA  is 
reserving  amendment  of  40  CFR  part 
272.  subpart  L  until  a  later  date. 

Conmliance  ivith  Executive  Order  1286b 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Section  6  of  Executive 
Order  12866. 


Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a^significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Louisiana's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  This 
authorization  does  not  impose  any  new 
burdens  on  small  entities.  This  rule, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

List  of  Subfects  in  40  CFR  Part  271 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  materials  transportation. 
Hazardous  waste,  Indian  lands. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  Sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C  6912(a),  6926, 6974(b). 

Dated:  October  27, 1994. 
Allyn  M.  Daris. 
Acting  Regional  Administrator. 
(FR  Doc  94-27544  Filed  11-4-94;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Order  7098 
(AZ-«30-143(M>1;  AZA-28662] 

Partial  Revocation  of  Presidential 
Proclamation  of  March  21. 1917; 
Arizona 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


summary:  This  order  partially  revokes 
the  Presidential  Proclamation  of  March 
21, 1917,  insofar  as  it  affects  375.74 
acres  of  public  land  withdrawn  for 
classification  purposes.  The  withdrawal 
is  no  longer  needed,  and  the  revocation 
is  needed  to  permit  disposal  of  the  land. 
This  action  will  open  the  land  to  surface 
entry  and  nomnetalliferous  mining, 
unless  closed  by  overlapping 
withdrawals  or  temporary  segregations 
of  record.  The  land  has  been  and  will 
remain  open  to  metalliferous  mining 
and  mineral  leasing. 


EFFECTIVE  DATE:  December  7, 1994. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Mezes,  ELM  Arizona  State  Office,  P.O. 
Box  16563.  Phoenix,  Arizona  85011, 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988)  as  amended,  it  is  ordered  as 
follows: 

1.  The  Presidential  Proclamation  of 
March  21. 1917.  which  withdrew  land 
for  classification  purposes,  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land: 

Gila  and  Salt  Siver  Meridian 
T.  1N.,R.15E., 
Sec  31,  lots  1  to  4.  inclusive.  NViNEV4, 
and  EV4WVi. 

The  area  described  contains  375.74  acras  in 
Gila  County. 

2.  At  10  a-m.  on  December  7, 1994. 
the  land  virill  be  opened  to  settlement, 
location,  sale,  or  entry  under  the  public 
land  laws,  si^ject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of        » 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
December  7. 1994,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  10  a.m.  on  December  7. 1994, 
the  land  will  be  opened  to  location  and 
entry  under  the  United  States 
nonmetallifierous  mining  laws,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1988).  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  October  21. 1994. 
Bob  AnBstnmg, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  94-27422;  Filed  11-4-94:  8:45  ami 
MLUNQ  CODE  4»10-3I-r 


43  CFR  Public  Land  Order  7099 
PD-943-1430-01;  IDI-15685  01] 

Partial  Revocation  of  Geological 
Survey  Order  Dated  May  1 9, 1 950; 
Idaho 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Public  Land  Order. 


summary:  This  order  revokes  a 
Geological  Survey  order  insofar  as  it 
affects  74.98  acres  of  public  land 
withdrawn  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  408.  The  land  is  no  longer  needed 
for  this  purpose,  and  the  revocation  is 
needed  to  permit  disposal  of  the  land 
through  exchange.  This  action  will  open 
the  land  to  surface  entry.  The  land  has 
been  and  will  remain  open  to  mining 
and  mineral  leasing. 

EFFECTIVE  DATE:  December  7, 1994. 

FOR  FURTHER  MFORMATION  CONTACT: 
Larry  R.  Lievsay,  BLM  Idaho  State 
Office,  3380  Americana  Terrace,  Boise, 
Idaho  83706-2500,  208-384-3166. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Geological  Survey  Order  dated 
May  19, 1950,  which  withdrew  public 
land  for  the  Bureau  of  Land 
Management's  Powersite  Classification 
No.  408.  is  hereby  revoked  insofar  as  it 
affects  the  following  described  land: 

Boiae  Meridian 

T.  55  N..  R.  2  E.. 

Sec  13.  NEV«NfEV4. 
T.  56  N..  R.  2  E.. 
Sec.  29,  lot  13. 

The  area  descritied  contains  74.98  acres  in 
Bonner  County. 

2.  At  9  a.m.  on  December  7. 1994.  the 
land  described  above  will  be  opened  to 
the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
December  7. 1994.  shall  be  considered 
as  simultaneously  filed  at  that  time. 

Dated  October  21. 1994. 
Bob  Armstrong, 

Assistant  Secretan'  of  the  Interior. 

(FR  Doc  94-27423;  Rled  11-4-94:  8:45  am) 

BtLUNC  CODE  010-OG-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 15, 24 

[QEN  Doclwt  Na  90-314.  RM-7140.  RM- 
7175.  RM-7818:  FCC  94-268] 

New  Personal  Communications 
Services 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  order  on   . 

reconsideration. 

summary:  By  this  action  the 
Commission  addressed  ten  petitions  for 
reconsideration  that  seek  revisions  to 
various  service  rules  governing 
broadband  Personal  Communications 
Services  (PCS).  The  changes  adopted  are 
limited  to  revisions  in  the  cross- 
ownership  restrictions,  that  will  s<!^e  to 
expand  participation  in  the  broadband 
PCS  spectrum  auction  scheduled  to 
commence  I>ecember  5, 1994,  and  to 
revisions  of  technical  rules  governing 
PCS  radio  signal  transmission.  The 
expanded  auction  participation  will 
serve  to  increase  the  number  of 
potential  PCS  licensees,  while  the  latter, 
technical  changes  will  enhance  the 
flexibility  of  equipment  manufacturers 
in  designing  products  that  comply  with 
Commission  regulations,  and  so  reduce 
the  ultimate  cost  of  service  to  PCS 
consumers. 

EFFECTIVE  DATE:  Amendments  to  47  CFR 
24.204.  are  November  7. 1994.  Other 
amendments  adopted  in  this  order  shall 
be  effective  December  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stanley  P.  Wiggins,  Common  Carrier 
Bureau  at  (202)  418-1322. 
SUPPLEMENTARY  INFORMATION:  This  is  a 

summary  of  the  Commission's  Third 
Memorandum  Opinion  and  Order  in 
GEN  Docket  No.  90-314,  RM-7140, 
RM-7175.  RM-7618,  adopted  October 
19,  1994,  and  released  October  19,  1994. 
By  this  action  the  Commission 
addresses  ten  petitions  for 
reconsideration  of  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services. 
Memorandum  Opinion  and  Order,  59 
Fed.  Reg.  32820  (June  24.  1994), 
erratum.  GEN  Docket  No.  90-314, 
Mimeo  No.  44006  (released  July  22. 
1994)  (hereinafter  jointly  "Broadband 
PCS  Reconsideration").  The  p»etitions 
were  filed  by:  the  Association  of 
Maximum  Service  Television  et  al\  the 
Association  of  Independent  Designated 
Entities  (AIDE);  Cellsat,  hic;  the 
Cellular  Telecommunications  Industry 
Association;  Comcast  Corporation; 
Omnipoint  Corporation:  the  Personal 


Communications  Industry  Association; 
Point  Communications  Company; 
Puerto  Rico  Telephone  Company: 
Spatial  Communications,  Inc.  and 
AJrayComm,  Inc.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Dockets  Branch  (Room  230), 
1919  M  Street,  NW.,  Washington,  DC 
20554.  The  full  text  of  this  decision  also 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Service, 
bic,  (202)  857-3800,  2100  M  Street 
NW  ,  Washington,  DC  20037. 

Summary  of  Ordar 

By  this  order,  the  Commission 
amends  in  minor  respects  its  broadband 
Personal  Communications  Services 
("PCS")  regulatory  structure  to  better 
achieve  the  four  primary  goals  of  this 
proceeding:  competitive  delivery,  a 
diverse  array  of  services,  rapid 
deployment,  and  wide-area  coverage. 
The  Commission  takes  this  action  in 
response  to  ten  petitions  for 
reconsideration  or  clariHcation  of 
policies  and  rules  adopted  in  the 
Broadband  PCS  Reconsideration  order. 
The  Commission  denies  those  petitions 
in  major  part  because  they  principally 
raise  issues  the  Commission  has 
considered  at  length  in  previous  orders 
in  this  Docket. 

By  this  action,  the  Commission 
modifies  existing  rules  in  only  limited 
respects.  First,  the  Commission  permits 
entities  with  non-controlling, 
attributable  cellular  interests  to  bid  on 
"in-market"  30  MHz  PCS  licenses, 
conditioned  on  post-auction  compliance 
with  existing  ceilular/PCS  cross- 
ownership  rules  within  90  days  of  PCS 
license  grant.  Second,  the  Commission 
clarifies  the  requirements  for 
isochronous  devices  operating  in  the 
1920-1930  MHz  sub-band.  Third,  the 
Commission  clarifies  its  rule  governing 
broadband  PCS  emission  limits.  Fourth, 
the  Commission  makes  certain 
housekeeping  amendments  to  the  Table 
of  Frequency  Allocations.     - 

In  denying  the  reconsideration 
petitions  in  principal  part,  the 
Commission:  (1)  Affirms  existing  license 
eligibility  and  ownership  attribution 
rules  in  principal  part;  (2)  denies 
without  prejudice  a  proposal  to  require 
PCS  licenses  to  share  the  costs  of 
relocating  microwave  licensees  from  the 
1850-1990  MHz  PCS  Band;  (3)  declines 
to  change  PCS  service  area  definitions; 
(4)  affirms  an  existing  rule  that  divides 
Puerto  Rico  into  two  Basic  Trading 
Areas  for  licensing  purposes:  (5) 
declines  a  request  to  interpret  the 
meaning  of  correspondence  between 
AIDE  and  Rand  McNally  Corporation 


regarding  the  letter's  agreement  to 
hcense  the  terms  MetropoUtan  Trading 
Area  and  Basic  Trading  Area;  (6) 
determines  that  the  question  whether  to 
impose  Open  Network  Architecture 
regulation  on  PCS  Ucensees  is  outside 
the  scope  of  this  proceeding;  (7)  denies 
requests  to  modify  the  emission  mask 
for  Ucensed  PCS  bands  and  to  make 
other  changes  to  technical  PCS  rules;  (8) 
determines  that  it  is  unnecessary  to 
impose  special  technical  requirements 
on  PCS  licensees  in  Block  C  in  order  to 
prevent  their  op>erations  l^m  interfering 
with  adjacent  Broadcast  Auxiliary 
Service  licensees;  and  (9)  defers  to  a 
pending  Mobile  Satelhte  Service  (MSS) 
proceeding  the  question  whether  to 
establish  a  secondary  allocation  of  MSS 
in  PCS  Blocks  F  and  C  (1970-1990 
MHz). 

Ordering  Clauses 

Accordingly,  it  is  ordered,  that  the 
petitions  for  reconsideration  addressed 
in  this  order  are  granted  to  the  extent 
described  above,  and  Denied  in  all  other 
respects. 

It  is  further  ordered,  the  Parts  2, 15, 
and  24  of  the  Commission's  Rules  are 
amended  as  specified  below,  effective 
30  days  after  publication  in  the  Federal 
Register,  except  that  amendments  to  47 
CFR  24.204  as  specified  below  shall  be 
effective  immediately  upon  publication 
in  the  Federal  Register.  This  action  is 
taken  pursuant  to  Sections  4(i),  7(a), 
302,  303(c),  303(f),  303(g),  and  303(r)  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Sections  154(i). 
157(a),  302,  303(c),  303(0,  303(g).  and 
303(r). 

List  of  Subjects 

47  CFR  Part  2 

Frequency  allocation  and  radio  treaty 
matters;  General  rules  and  regulations. 
Radio. 

47C¥RPart\5 

Communications  equipment,  Radio, 
Radio  frequency  devices. 

47  CFR  Part  24 

Communication  common  carriers. 
Personal  communications  services. 
Radio. 

Federal  Communications  Commission. 
WilUam  F.  Calon. 
Acting  Sucretary 

Final  Rules 

47  CFR  Parts  2, 15,  and  24  are 
amended  as  follows: 


PART  2-FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

1.  The  authority  citation  for  Part  2 
continues  to  read  as  follows: 


Authority:  Sec.  4. 302,  303,  and  307  of  this 
Act  of  1934.  as  amended,  47  U.S.C.  Sections 
154,  302,  303  and  307.  unless  otherwise 
noted. 

2.  Section  2.106.  the  Table  of 
Frequency  Allocations,  is  amended  as 
follows: 


a.  In  the  1850-1990  MHz  band,  revise 
columns  4  through  7; 

b.  In  the  2110-2200  MHz  band,  revise 
columns  4  through  7  to  read  as  follows: 

S^ioe   TaMe  of  Frequency  ANocstions 


Internationa)  tat>le 


United  States  table 


FCC  use  designators 


Region  1-aNocation     Region  2-alioca- 
MH2  tion  MHz 


(1) 


(2) 


Region  3-aUoca- 
tionMHz 


(3) 


Government         Non-Government 


Allocation  MHz 
(4) 


Allocation  MHz 
(5) 


Rule  part(s) 

m 


SpectaMjse  fre- 
quencies 

(7) 


PART  15— RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  Part  15 
continues  to  read  as  follows: 

Authority:  Sees.  4,  302,  303,  304,  and  307 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C  154.  302.  303,  304,  and 
307. 

2.  Section  15.323  is  amended  by 
revising  paragraphs  (c)(1),  (c)(5).  and  (e) 
to  read  as  follows: 


• 

• 

• 

e 

• 

1850-1990  .„. 

....-     1850-1990  

FIXED 

MOBU  F 

PERSONAL 
COMMUNICA- 
TIONS SERV- 
ICES (24). 

PRIVATE  OPER. 
ATIONAL- 
FIXEO  MICRO- 
WAVE (94). 

RADIO  FRE- 
QUENCY DE- 
VICES (15)  

• 

US331   

• 

US331. 

2110-2200  

2110-2150  

DOMESTIC  PUB- 

EMERGING 

FIXED 

LIC  FIXED  (21). 

TECH- 

MOBILE  

PRIVATE  OPER- 
ATIONAL- 
FIXED  MICRO- 
WAVE (94).. 

NOLOGIES. 

PUBUC  MOBILE 
(22)  _ 

USUI  US252  

NG  23  NG153  

2150-2160  

MULTI-POINT 

FIXED 

DISTRIBUTION 

(21). 
PRIVATE  OPER- 
ATIONAL- 
FIXED  MICRO- 
WAVE (94) 

- 

2160-2200  

DOMESTIC  PUB- 

EMERGING 

FIXED 

LIC  FIXED  (21). 

TECH- 

MOBILE 

PRIVATE  OPER- 
ATIONAL- 
FIXED  MICRO- 
WAVE (94). 

PUBUC  MOBILE 
(22)  

N0L(X3IES. 

USUI  US252  . 

...     NG23NG153. 

§  1 5.323    Specific  requirements  for 
Isochronous  devices  operating  in  the  1920- 
1930  MHz  sub-band. 


(c)*  *  • 

(1)  Immediately  prior  to  initiating 
transmission,  devices  must  monitor  the 
combined  time  and  spectrum  windows 
in  which  they  intend  to  transmit  for  a 
period  of  at  least  10  milliseconds  for 
systems  designed  to  use  a  10 
milliseconds  or  shorter  frame  period  or 
at  least  20  milliseconds  for  systems 


designed  to  use  a  20  milliseconds  frame 
period. 

*        •        •        *        • 

(5)  If  access  to  spectrum  is  not 
available  as  determined  by  the  above, 
and  a  minimum  of  40  duplex  system 
access  channels  are  defined  for  the 
system,  the  time  emd  spectrum  windows 
with  the  lowest  power  level  below  a 
monitoring  threshold  of  50  dB  above  the 
thermal  noise  power  determined  for  the 
emission  bandwidth  may  be  accessed.  A 
device  utilizing  the  provisions  of  this 
paragraph  must  have  monitored  all 
access  channels  defined  for  its  system 
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within  the  last  10  seconds  and  must 
verify,  within  the  20  milliMConds  (40 
milliseconds  for  devices  designed  to  use 
a  20  milliseconds  frame  period) 
immediately  preceding  actual  channel 
access  that  the  detected  power  of  the 
selected  time  and  spectrum  windows  is 
no  higher  than  the  previously  detected 
value.  The  power  measurement 
lesoiution  for  this  comparsion  must  be 
accurate  to  within  6  dfi.  No  device  or 
group  of  cooperating  devices  located 
within  1  meter  of  each  other  shall 
occupy  more  than  three  1.2S  MHz 
channels  during  any  frame  period. 
Devices  in  an  operational  state  that  are 
utilizing  the  provisions  of  this  section 
are  not  required  to  use  the  search 
provisions  of  paragraph  (b)  of  this 
section. 
•        *        •        •        • 

(e)  The  frame  period  (a  set  of 
consecutive  time  slots  in  which  the 
position  of  each  time  slot  can  be 
identified  by  reference  to  a 
synchronizing  source)  of  an  intentional 
radiator  operating  in  these  sub-bands 
shall  be  20  milliseconds  or  20 
milliseconds/X  where  X  is  a  positive 
whole  number.  Each  device  that 
implements  time  division  for  the 
purposes  of  maintaining  a  duplex 
connection  on  a  given  frequency  carrier 
shall  maintain  a  frame  repetition  rate 
with  a  frequency  stability  of  at  least  50 
parts  per  million  (ppm).  Each  device 
which  further  divides  access  in  time  in 
order  to  support  multiple 
communication  links  on  a  given 
frequency  carrier  shall  maintain  a  frame 
repetition  rate  with  a  frequency  stability 
of  at  least  10  ppm.  The  jitter  (time- 
related,  abrupt,  spurious  variations  in 
the  duration  of  the  frame  interval) 
introduced  at  the  two  ends  of  such  a 
communication  link  shall  not  exceed  25 
microseconds  for  any  two  consecutive 
transmissions.  Transmissions  shall  be 
continuous  in  every  time  and  spectrum 
window  during  the  frame  period 
defined  for  the  device. 


PART  24— PERSONAL 
COMMUNICATIONS  SERVICES 

1.  The  authority  citation  for  Part  24 
continues  to  read  as  follows: 

Authority:  47  U.&C  S«ctioos  1S4.  301. 
302,  303,  and  332,  unless  otherwise  noted. 

2.  Section  24.204  is  amended  by 
revising  the  introductory  text  of 
paragraph  (f).  and  by  adding  a  new 
sentence  at  the  end  of  paragraph  (fK3Xi). 
to  read  as  follows: 

124.204   CaNutaraNgMity. 

•        •        *        •        • 


(f)  Cellular  Divestiture.  Parties 
hokling  controlling  or  attributable 
owner^p  interests  in  cellular  licenses 
may  be  a  party  to  a  broadband  PCS 
application  (i.e..  have  a  controlling  or 
attributable  interest  in  a  broadband  PCS 
applicant),  and  such  PCS  apphcant  vrill 
be  eligible  for  more  than  one  10  MHz 
broadband  PCS  license  and/or  MHz  PCS 
license(s)  pursuant  to  the  divestiture 
prtx:edures  set  forth  in  paragraphs  (f)  (1) 
through  (3)  of  this  section:  Provided, 
however,  that  these  divestiture 
procedures  shall  be  available  only  to: 
parties  with  controlling  or  attributable 
ownership  interests  in  cellular  licenses 
where  the  CGSA(s)  covers  20  percent  or 
less  of  the  PCS  service  area  population; 
and  parties  with  non-controlling 
attributable  interests  in  cellular  licenses, 
regardless  of  the  degree  to  which  the 
CGSA(s)  covere  the  PCS  service  area 
population.  For  purposes  of  this 
paragraph,  a  "non-controlling 
attributable  interest"  is  one  in  which  the 
holder  has  less  than  a  fifty  (50)  percent 
voting  interest  and  there  is  an 
unaffiliated  single  holder  of  a  fifty  (50) 
percent  or  greater  voting  interest. 

•  •        •        •        • 

(3)  •  " 

(i)  *  *  •  The  trustee  must  divest  the 
property  within  six  months  from  grant 
of  license. 

•  •        •        •        • 

3.  Section  24.238  is  revised  to  read  as 
follows: 

124.238    Emission  limits. 

(a)  On  any  frequency  outside  a 
licensee's  frequency  block,  the  power  of 
any  emission  shall  be  attenuated  below 
the  transmitter  power  (P)  by  at  least  43 
<f  10  log  (P)  dB. 

(b)  Compliance  with  these  provisions 
is  based  on  the  use  of  measurement 
instrumentation  employing  a  resolution 
bandwidth  of  1  MHz  or  greater. 
However,  in  the  1  MHz  bands 
immediately  outside  and  adjacent  to  the 
frequency  block  a  resolution  bandwidth 
of  at  least  one  percent  of  the  emission 
bandwidth  of  tiie  fundamental  emission 
of  the  transmitter  may  be  employed.  The 
emission  bandwidth  is  defined  as  the 
width  of  the  signal  between  two  points, 
one  below  the  carrier  center  frequency 
and  one  above  the  carrier  center 
frequency,  outside  of  which  all 
emissions  are  attenuated  at  least  26  dB 
below  the  transmitter  power. 

(c)  When  measuring  the  emission         ^ 
limits,  the  nominal  carrier  frequency 
shall  be  adjusted  as  close  to  the 
licensee's  frequency  block  edges,  both 
upper  and  lower,  as  the  design  permits. 

(d)  The  measurements  of  emission 
power  can  be  expressed  in  peak  or 


average  values,  provided  they  are 
expressed  in  the  same  parameters  as  the- 
transmitter  power. 

(e)  When  an  emission  outside  of  the 
authorized  bandwidth  causes  harmful 
interference,  the  Commission  may.  at  its 
discretion,  require  greater  attenuation 
than  specified  in  this  section. 

(FR  Doc  94-27558  Filed  ll-«-94:  8:45  ami 
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47CFRPart73 

{MM  Docket  Na  93-^21;  RM-8409] 

Radio  Broadcasting  Services;  Ocean 
Iste  Beach,  NC 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Wednesday,  October  12, 1994  (59  FR 
51518). 

EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chappelle,  Publications  Branch, 
(202) 418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  close  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  12, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-25088  is  corrected  as 
follows: 

On  page  51518,  in  the  third  column, 
in  the  DATES  section,  the  close-window 
period  for  filing  applications  should  be 
"December  23, 1994"  in  lieu  of 
"December  7, 1994". 

Federal  Communications  Conmiission. 

Winiam  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  94-27380  Filed  11-4-94;  8:45  am) 
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47CFRPaft73 

[MM  Docket  No.  94-22;  RM-64381 

Radio  Broadcasting  Services; 
Jackson,  LA 

AOENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 


SUMMARY:  This  doounent  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Thursday,  October  13, 1994  (59  FR 
51866). 

EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATiON  CONTACT: 
Barbara  Chappelle,  Publications  Branch, 
(202)  418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  close-window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  13, 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-25308  is  corrected  as 
follows: 

On  page  51866,  in  the  third  column, 
in  the  DATES  section,  the  close  window 
period  for  filling  applications  should  be 
"December  23, 1994"  in  fieu  of 
"December  7, 1994". 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  94-27381  Filed  11-4-94;  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  73-275;  RM-6373] 

Radio  Broadcasting  Services;  Pioche. 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Thursday.  October  13, 1994  (59  FR 
51868). 

EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chappelle,  Publications  Branch. 
(202) 418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  pubbsbed.  the  final  regulation 
document  contains  an  error  in 
calculating  the  close  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  13, 1994.  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-25307  is  corrected  as 
follows: 


On  page  51868.  in  the  second  column, 
in  the  DATES  section,  the  close  window 
period  for  filing  appUcations  should  be 
"December  23, 1994"  in  lieu  of 
"December  7, 1994". 

Federal  Communications  Commission. 

William  F.  Caton; 

Acting  Secretary. 

(FR  Doc  94-27383  Filed  11-4-94;  8:45  am) 
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47  CFR  Part  73 

[MM  Docket  No.  94-248;  RM-810q 

Radio  Broadcasting  Services; 
Southern  Shores,  NC 

AGENCY:  Federal  Communications 
Commission. 

ACTIONS  Final  rule;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  regulation 
document  which  was  published 
Thursday,  October  13, 1994  (59  FR 
51868). 

EFFECTIVE  DATE:  November  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Chappelle.  Publications  Branch, 
(202) 418-0310. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

As  published,  the  final  regulation 
document  contains  an  error  in 
calculating  the  close  window  filing  date 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on 
October  13. 1994  of  the  final 
regulations,  which  were  the  subject  of 
FR  Doc.  94-25306  is  corrected  as 
follows: 

On  page  51868.  in  the  third  column, 
in  the  DATES  section,  the  close  window 
period  for  filing  applications  should  be 
"December  23. 1994"  in  lieu  of 
"December  7. 1994". 

Federal  Communications  Commission 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc.  94-27382  Filed  11-4-94;  8:45  am] 

BtUJNG  CODE  6712-01-M 


SUMMARY:  This  document  allots  Channel 
28SC  to  Cascade.  Montana,  as  that 
community's  first  local  FM  broadcast 
service  in  response  to  a  petition  filed  by 
Stephen  D.  Dow.  Canadian  concurrence 
has  been  received  for  this  allotment  at 
coordinates  47-28-43  and  111-27-13. 
There  is  a  site  restriction  29.7  (18.4 
miles)  kilometers  northeast.  With  this 
action  this  proceeding  is  terminated. 
DATES:  Effective  December  16. 1994.  The 
window  period  for  filing  applications 
for  Channel  285C  at  Cascade,  Montana, 
will  open  on  December  16, 1994,  and 
close  on  )anuary  17. 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  94-83, 
adopted  October  20. 1994,  and  released 
November  1, 1994.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Sueet.  NW,  Washington,  D.C.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street.  N.W.,  Suite  140.  Washington. 
D.C.  20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

§73.202    [Anr«ended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Cascade.  Channel  285C. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

|FR  Doc.  94-27329  Filed  11-4-94:  8:45  am] 
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47  CFR  Part  73 

[MM  Docket  No.  94-83;  RM-8494] 

Radio  Broadcasting  Services; 
Cascade,  MT 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 


47  CFR  Part  73 

[MM  Docket  No.  93-318;  R-8364] 

Radio  Broadcasting  Services;  Clinton, 
KY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


UMI 
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tUtmtAKT'.  The  Commission,  at  the 
request  of  Thuaderbolt  Broadcasting 
Company.  Inc..  allots  Cliannel  271C3  at 
Clinton,  Kentucky,  as  that  community's 
first  local  aural  transmission  service. 
See  59  FR  2343.  January  14, 1994. 
Channel  271C3  can  be  allotted  to 
Clinton  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.2  kilometers  (7.0  miles) 
northeast  to  avoid  short-spacings  to 
Station  WCMT-FM,  Channel  269A, 
Martin,  Tennessee,  Station  KIYS 
(formerly  KJBR),  Channel  270C, 
Jonesboro,  Arkansas,  and  Station 
KDEX-FM,  Channel  272A.  Dexter, 
Missouri.  The  cdordinates  for  Charmel 
271C3  at  Clinton  are  North  Latitude  36- 
44-30  and  West  Longitude  88-54-30. 
With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective:  E)ecember  16. 1994. 
The  window  period  for  flling 


applications  for  Channel  271C3  at 
Clinton.  Kentucky,  will  open  on 
December  16, 1994,  and  dose  on 
January  17, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-318, 
adopted  Oct.  20. 1994.  and  released 
November  1, 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  F£C  Reference 
Center  (Room  239).  1919  M  Street,  N.W., 
Washington,  D.C.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,"  International  Transcription 
Service.  Inc..  (202)  857-3800.  21«0  M 
Street.  N.W..  Suite  140.  Washington, 
DC.  20037. 


List  of  SubjecU  in  47  CFRPart  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDEP] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154.  303. 
173,202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Kentucky,  is  amended 
by  adding  Clinton.  Chaimel  271C3. 

Federal  Communications  Commission. 

John  A.  KartMMM, 

Acting  Chief.  AJIocations  Branch.  Policy  and 

Rules  Division,  Mass  Media  Bureau. 

(FR  Doc.  94-27330  Filed  11   4  04.  8:4S  ami 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  tt>e  put)«ic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marfceting  Service 

7CFR  Part  1011 
(DA-OS-02] 

Milk  In  the  Tennessee  Valley  Marketing 
Araa;  Proposed  Temporary  Revision  of 
Certain  Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Proposed  revision  of  rule. 


SUMMARY:  This  dociunent  invites 
comments  on  a  proposal  to  reduce  the 
supply  plant  shipping  requirement  of 
the  Tennessee  Valley  Federal  milk  order 
(Order  11)  for  the  months  of  March 
through  July  1995.  The  proposed  action 
was  requested  by  Armour  Food 
Ingredients  Company  (Armour),  which 
operates  a  proprietary  supply  plant 
pooled  under  Order  11.  Armour 
contends  the  action  is  necessary  to 
prevent  the  imeconomical  movement  of 
milk  and  to  ensure  that  producer  milk 
associated  with  the  market  in  the  fall 
will  continue  to  be  pooled  in  the  spring 
and  summer  months. 
DATES:  Conunents  are  due  no  later  than 
December  7, 1994. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971.  South 
Building.  P.O.  Box  96456.  Washington, 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  The 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  proposed  rule  would 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  This  rule  would  lessen  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  would  tend  to  ensure 
that  dairy  farmers  would  continue  to 
have  their  milk  priced  under  the  order 
and  thereby  receive  the  benefits  that 
accrue  from  such  pricing. 

The  Department  is  issuing  this 
proposed  rule  in  conformance  with 
Executire  Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  If  adopted, 
this  proposed  rule  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  rule. 

The  Agricultiu^l  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act.  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provisions  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  law  and  request  a 
.  modification  of  the  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultiual 
Marketing  Agreement  Act  and  the 
prowsions  of  §  1011.7(b)  of  the  order, 
the  proposed  revision  of  certain 
provisions  of  the  order  regulating  the 
handling  of  milk  in  the  Tennessee 
Valley  marketing  area  is  being 
considered  for  the  period  of  March  1, 
1995,  through  July  31, 1995. 

All  persons  who  desire  to  submit 
written  data,  views  or  argmnents  about 
the  proposed  revision  should  send  two 
copies  of  their  views  to  USDA/AMS/ 
Dairy  Division,  Order  Formulation  " 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington,  DC  20090- 


UMI 


6456,  by  the  30th  day  after  publication 
of  this  notice  in  the  Federal  Register. 

All  written  submissions  made 
pureuant  to  this  notice  will  be  made 
available  for  public  inspection  in  the 
Dairy  Division  during  regular  business 
hours  (7  CFR  1.27(b)). 

Statement  of  Consideration 

The  proposed  revision  would  reduce 
the  supply  plant  shipping  requirement 
from  40  to  30  percent  for  the  period  of 
March  through  July  1995.  The 
Tennessee  Valley  order  requires  that  a 
supply  plant  ship  a  minimum  of  60 
percent  of  the  total  quantity  of  milk 
physically  received  at  the  supply  plant 
during  the  months  of  August  through 
November,  January,  and  February,  and 
40  percent  in  each  of  the  other  months. 
The  order  also  prowdes  authority  for  the 
Director  of  the  Dairy  Division  to 
increase  or  decrease  this  supply  plant 
shipping  requirement  by  up  to  10 
percentage  points  if  such  a  revision  is 
necessary  to  obtain  needed  shipments  of 
milk  or  to  prevent  uneconomic 
shipments. 

Armour  states  that  it  would  have  to 
make  uneconomical  shipments  of  milk 
to  meet  the  40  percent  supply  plant 
shipping  requirement  to  continue  its 
pool  status.  Additionally,  the  proponent 
states  that  the  40  percent  requirement 
could  jeopardize  the  continued 
association  of  producers  who  have 
supplied  the  Order  11  market  in  theltall. 

Armour  anticipates  that  marketing 
conditions  in  1995  will  mirror  those  in 
1993  and  1994.  when  the  shipping 
percentage  was  also  reduced.  It  expects 
milk  supplies  to  be  adequate  to  meet  the 
Class  I  needs  of  the  market. 

In  view  of  the  ctirrent  supply  and 
demand  relationship,  it  may  be 
necessary  to  reduce  the  supply  plant 
shipping  percentage  as  proposed  to 
provide  for  the  efficient  and  economic 
marketing  of  milk  during  the  months  of 
March  1  through  July  31. 1995. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  marketing  orders. 
The  authority  citation  for  7  CFR  Part 
1011  continues  to  read  as  follows: 

Authority:  Sees.  1-19. 48  Stat.  31.  as 
amended:  7  U.S.C  601-674. 

Dated:  November  1. 1994. 
Richard  M.  Mcltee, 
Director.  Dairy  Division. 
(FR  Doc.  94-27522  Filed  11-4-94:  8:45  ami 
BiUMG  CODE  341».fla-P 
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DEPARTMENT  OF  AQRiCULTURE 
Commodity  Crsdtt  Corporation 
7  CFR  Part  1413 

mN06«0-AD42 

1905  Extra  Long  Staple  Cotton 
Program 

AQCNCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  proposed  rule  would 
amend  the  regulations  to  set  forth  the 
acreage  reduction  percentage  used  in 
administering  the  acreage  reduction 
program  (ARP)  for  the  1993  crop  of  extra 
long  staple  (ELS)  cotton.  This  action  is 
required  by  section  103(h)(5)  of  the 
Agricultural  Act  of  1949  as  amended 
(the  1949  Act). 

DATES:  Comments  must  be  received  on 
or  before  November  18, 1994  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  must  be  mailed 
to  Wayne  Bjorlie,  Farm  Services 
Agency,  U.S.  Department  of  Agriculture 
(USDA),  room  3754-S,  P.O.  Box  2415, 
Washington.  DC  20013-2415. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Kathryn  A.  Broussard,  Farm  Service 
Agency,  USDA,  room  375&-S,  P.O.  Box 
2415,  Washington,  DC  20013-2415  or 
call  202-720-9222. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12S66 

This  proposed  rule  has  been 
determined  to  be  significant  and  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB)  under  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  proposed  rule  since 
the  Commodity  Credit  Corporation 
(CCC)  is  not  required  by  5  U.S.C.  553  or 
any  other  provision  of  law  to  publish  a 


notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  these 
determinations. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  not  have  a  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Federal  Assistance  Program 

The  title  and  number  of  the  Foderal 
Assistance  Program,  as  found  in  the 
catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are:  Cotton 
Production  Stabilization — 10.052. 

Executive  Order  12778 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12778.  The  provisions  of  the  proposed 
rule  do  not  preempt  State  laws,  are  not 
retroactive,  and  do  not  involve 
administrative  appeals. 

Executive  Order  12372 

This  program/activity  is  not  subject  to 
the  provisions  of  Executive  Order 
12372,  which  requires 
Intergovernmental  consultation  with 
State  and  local  officials.  See  notice 
related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (]une  24. 
1983). 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  part  1413 
set  forth  in  this  proposed  rule  do  not 
contain  information  collections  that 
require  clearance  by  the  OMB  under  the 
provisions  of  44  U.S.C.  35. 

Request  for  Public  Comment 

Comments  are  requested  with  respect 
to  this  proposed  rule  and  such 
comments  shall  be  considered  in 
developing  the  final  rule. 


Background 

In  accordance  with  section  103(h)(5) 
of  the  1949  Act,  an  ARP  may  be 
established  for  the  1995  crop  of  ELS 
cotton  if  it  is  determined  that  the  total 
supply  of  ELS  cotton,  in  the  absence  of 
an  ARP.  will  be  excessive,  taking  into 
account  the  need  for  an  adequate  carry- 
over to  maintain  reasonable  and  stable 
prices  and  to  meet  a  national 
emergency. 

Land  diversion  payments  also  may  be 
made  to  producers  of  ELS  cotton, 
whether  or  not  an  ARP  for  ELS  cotton 
is  in  effect,  if  needed  to  assist  in 
adjusting  the  total  national  acreage  of 
ELS  cotton  to  desirable  goals.  A  paid 
land  diversion  has  not  been  considered 
because,  given  the  existing  supply/use 
situation,  it  is  not  needed. 

If  an  ARP  is  announced,  the  reduction 
shall  be  achieved  by  applying  a  uniform 
percentage  reduction  (including  a  zero 
percentage  reduction)  to  the  ELS  crop 
acreage  base  for  each  ELS  cotton- 
producing  farm.  Producers  who 
knowingly  produce  ELS  cotton  in  excess 
of  the  permitted  acreage  for  the  farm  are 
ineligible  for  CCC  ELS  cotton  price 
support  loans  and  payments  with 
respect  to  that  farm. 

Based  on  1995  supply/use  estimates 
as  of  September  1994,  four  options  are 
considered.  However,  because  of 
changes  in  the  1995  supply/use 
situation  that  may  develop  between  now 
and  the  announcement  date  for  the 
acreage  reduction  percentage,  the  actual 
percentage  may  be  different  from  the 
options  discussed  in  this  proposed  rule. 

The  1995  ARP  options  considered  are: 

Option  1. 10- percent  acreage 
reduction  percentage. 

Option  2. 15-percent  acreage 
reduction  percentage. 

Option  3.  20-percent  acreage 
reduction  percentage. 

Option  4.  25-percent  acreage 
reduction  percentage. 

The  estimated  impacts  of  the  ARP 
options  are  shown  in  the  following 
table. 


Extra  Long  Staple  Cotton  Supply/Demand  Estimates 


ttem 


Acreage  Reductkm  Percentage  (%) 

Participation  (%)  

Planted  Acres  (thousarxj) 

Production  (thousand  bales) 

Domestic  Use  (thousand  bales) 

Exports  (thousarxj  bales)  

Ending  Stocks  (thousand  bales) 

Stocks  to  Use  RatK)  

Deficiency  Payments  ($  milion) 


Optioni 


10 

50 

190 

386 

75 

345 

128 

0.304 

0 


Option2 


t   ^5 
45 

185 

376 

75 

340 

123 

0296 

0 


Options 


20 

40 

180 

365 

75 

335 

117 

0.285 

0 


Option4 


25 

35 

175 

355 

75 

330 

112 

0.276 

0 


Accordingly,  comments  are  requested 
with  respect  to  the  1995  ARP  for  ELS 
cotton.  The  final  acreage  reduction 
percentage  will  be  set  forth  at  7  CFR 
part  1413. 

List  of  Subjects  in  7  CFR  Part  1413 

Acreage  allotments.  Cotton,  Disaster 
assistance.  Feed  grains.  Price  support 
programs,  Reporting  and  recordkeeping 
requirements,  Rice,  Soil  conservation, 
Wheat 

Accordingly,  it  is  proposed  that  7  CFR 
part  1413  be  amended  as  follows: 

PART  1413-FEED  GRAIN,  RICE, 
UPLAND  AND  EXTRA  LONQ  STAPLE 
COTTON,  WHEAT  AND  RELATED 
PROGRAMS 

1.  The  authority  citation  for  7  CFR 
part  1413  continues  to  read  as  follows: 

Authority:  7  U.S.C  1308. 1308a,  1309, 
1441-2, 1444-2, 1444f,  1445b-3a.  1461-1469; 
15  U.S.Q  714b  and  714c 

2.  Section  1413.54  is  amended  as 
follows  by: 

A.  Revising  paragraphs  (a)(5)(iii)  and 
(a)(5)(iv). 

B.  Adding  paragraph  (a)(5)(v). 
C  Adding  paragraph  (d)(5): 

§  1413.54  Acreage  reduction  program 
provisions. 

(a)*** 
(5)  •  •  • 

(iii)  1993  ELS  cotton,  20  percent; 
(iv)  1994  ELS  cotton,  15  percent;  and 
(v)  1995  ELS  cotton  shall  be  within 
^  the  range  of  10  to  25  percent,  as 
determined  and  announced  by  CCC 

•  •        •        •        • 

(d)  •  •  • 

(5)  For  the  1995  crop: 
(i)  •  (iii)  (Reserved] 
(iv)  Shall  not  be  made  available  to 
producers  of  ELS  cotton. 

*  *        •        •        • 

Signed  at  Washington,  DC,  on  November  1 , 
1994. 

Richard  E.  Romlnger. 

Executive  Vice  President  Commodity  Credit 
Corporation. 

IFR  Doc  94-27539  Filed  11-4-94;  8:45  am) 
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FEDERAL  HOUSING  FINANCE  BOARD 

12CFRPart900 

Hoarings  on  tho  Federal  Home  Loan 
Bank  (FHLBank)  System  and 
Recommendations  for  FHLBank 
Legislation 

AQENCY:  Federal  Housing  Finance  ■ 
Board. 

ACTION:  Notice  of  public  hearing  and 
request  for  comment. 


SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  hereby 
announcing  a  public  hearing  and 
requesting  comment  on  the  FHLBank 
System's  (System)  contribution  to 
housing  and  community  lending,  the 
FHLBank  System's  potential  for 
improving  its  support  of  community 
lenders  and  recommendations  for 
legislation  to  modernize  the  FHLBank 
System. 

DATES:  The  public  hearing  vdll  be  held 
on  December  8  and  December  9, 1994. 
beginning  at  9  a.m.  on  both  days. 
Written  requests  to  participate  in  the 
hearing  must  be  received  no  later  than 
November  16, 1994. 

ADDRESSES:  The  hearing  will  be  held  at 
the  Office  of  Thrift  Supervision 
Amphitheater.  1700  G  Street  NW, 
Washington,  DC  20552.  Send  requests  to 
participate  in  the  hearing,  written 
statements  of  hearing  participants,  or 
other  uritten  comments  to  Elaine  L. 
Baker,  Executive  Secretariat,  Federal 
Housing  Finance  Board.  1777  F  Street 
NW,  Washington.  DC  20006.  The 
subnussions  may  be  mailed,  hand 
delivered  or  sent  by  facsimile 
transmission  to  (202)  408-2895. 
Submissions  must  be  received  by  5  p.m. 
on  the  day  they  are  due  in  order  to  be 
considered  received  by  the  Finance 
Board.  Late  filed,  misaddressed,  or 
misidentified  submissions  may  affect 
eligibility  to  participate  in  the  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerrie  Ann  Sullivan,  External  Affairs 
Specialist.  (202)  408-2515,  or  K.  Scott 
Baker,  Manager.  Congressional  AfEairs. 
(202)  408-2980.  Federal  Housing 
Finance  Board.  1777  F  Street  NW. 
Washington,  DC  20006. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  a  request  by  Nicolas  P.  Retsinas.  the 
Department  of  Housing  and  Urban 
Development  Secretary's  Designee  to  the 
Finance  Boaj^d,  the  12  Federal  Home 
Loan  Banks  conducted  public  forums  in 
August  and  September  of  1994  to  seek 
comment  on  three  topics:  (1)  The 
contribution  of  the  System  and  its 
members  to  housing  and  community 
development  lending;  (2)  the  capacity 
for  the  System  to  support  community 
lenders  and  community-based  lending; 
and,  (3)  appropriate  System  governance 
structure.  Each  FHLBank  public  forum 
discussed  several  related  questions: 

(1)  How  can  the  System  facilitate 
housing  and  community  development 
lending  through  the  existing  network  of 
community-based  lenders? 

(2)  How  should  the  community 
development  mission  of  the  System  be 
defined  with  regard  to  the  types  of 
lending  and  collateral  requirements 


compatible  with  the  safety  and 
soundness  reouirements  of  the  System? 

(3)  How  is  tne  changing  membership 
base  affecting  the  System? 

(4)  Building  on  the  success  of  the 
Affordable  Housing  and  the  Community 
Investment  programs,  how  can  we 
demonstrate  the  contribution  that 
member  institutions  make  through  the 
regular  advances  program. 

(5)  What  Xype  of  System  governance 
structure  would  enable  the  System  to 
better  realize  its  public  purpose 
potential,  while  ensuring  continued 
safety  and  soundness? 

The  Finance  Board  is  interested  in  the 
views  of  System  members,  community 
groups,  trade  associations,  government 
sponsored  enterprises,  federal  and  state 
agencies  and  others  on  the  topics 
addressed  in  the  12  FHLBank  forums. 
To  assist  interested  persons  in 
responding,  summaries  of  the  sessions 
held  by  the  FHLBanks  will  be  made 
available  prior  to  the  public  hearing. 
Requests  for  this  material  may  be  made 
by  writing  or  calling  (refer  to  the 
information  listed  in  the  ADDRESSES 
portion  of  this  notice).  Most  of  these 
issues  were  also  addressed  in  five 
reports  on  the  FHLBank  System 
submitted  to  Congress  pursuant  to  the 
Housing  and  Community  Development 
Act  of  1992.  Congressionally-mandated 
reports  were  submitted  by  the  Finance 
Board,  the  Department  of  Housing  and 
Urban  Development,  the  General 
Accounting  Office,  the  Congressional       I 
Budget  Office  and  a  FHLBank 
Shareholder  Study  Committee. 

Additionally,  the  Finance  Board 
invites  testimony  regarding  potential 
FHLBank  legislation.  Specifically,  the 
Finance  Board  welcomes  testimony  on 
what  shoidd  be  contained  in  a 
comprehensive  FHLBank  legislative 
package  addressing  the  following  four 
areas:  (1)  The  structure  of  FHLBank 
capital;  (2)  the  statutory  definition  of  the 
FHLBank  System's  mission;  (3) 
FHLBank  membership  and  borrowing 
requirements;  and,  (4)  the  appropriate 
structure  of  FHLBank  System  regulation 
and  governance. 

On  December  8,  the  Finance  Board 
hearing  will  be  directed  at  the  topics 
that  were  the  subject  of  the  FHLBank 
public  fonuns  and  on  the  issues  to  be 
addressed  in  legislation.  On  December 
9.  the  Finance  Board  will  arrange  panels 
on  each  of  four  specific  legislative  issue 
areas.  Witnesses  should  indicate  a 
preference  for  either  testifying  during 
the  more  general  discussion  on 
December  8  or  identify  a  specific  topic 
panel  on  which  they  would  like  to 
participate  on  December  9. 

Persons  wishing  to  participate  in 
these  hearings  should  send  a  written 
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request  to  the  address  listed  in  the 
AOOncSSCS  portion  of  this  notice,  to  be 
received  no  later  than  November  16, 
1994.  A  request  to  particifMite  in  the 
hearing  must  include  the  following 
information: 

(A)  The  name,  title,  address,  business 
telephone  and  fax  number  of  the 

participant; 

(B)  The  entity  or  entities  that  the 
participant  will  be  representing; 

(C)  An  indication  as  to  the  witnesses' 
preference  to  testify  on  the  more  general 
topics  of  December  8  or  on  one  of  the 
following  specific  panels  planned  for 
December  9:  (1)  The  structure  of  . 
FTILBank  capital;  (2)  the  statutory 
definition  of  the  FHLBank's  mission;  (3) 
statutory  FHLBank  membership  and 
borrowing  requirements;  and,  (4)  the 
appropriate  structure  of  FHLBank 
regulation  %nd  governance. 

Depending  on  the  number  of  requests 
received,  participants  may  be  limited  in 
the  length  of  their  oral  presentations. 
However,  the  Finance  Board  wtll 
provide  time  at  the  end  of  the  December 
8  hearing  for  brief  general  comments 
from  the  public.  The  Finance  Board  will 
notify  participants  of  the  date  and  time 
scheduled  for  their  presentation.  In 
establishing  panda  of  participants  for 
presentations,  the  Finance  Board 
reserves  the  right  to  limit  the  number  of 
participants  and  to  select,  at  its 
discretion,  those  persons  who  may  make 
oral  presentations  if  more  requests  are 
received  for  participation  than  may  be 
accommodated  in  the  time  available. 

Participants  will  be  required  to 
submit  written  statements  in  advance  of 
the  hearing  date.  These  written 
statements  should  incorporate  the  major 
points  to  be  presented  at  the  hearing 
and  should  be  accompanied  by  an 
executive  summary  of  no  more  than 
three  to  five  pages.  Written  statements 
must  be  received  no  later  than 
November  28, 1994.  and  should  be  sent 
to  the  address  listed  in  the  ADDRESSES 
portion  of  this  notice. 

By  the  Federal  Housing  Finance  Board. 
Nicolas  P.  RatalBss. 
HUD— Secretary  Designee  to  the  Board. 
IFR  Doc.  94-27451  Filed  11-4-94;  8:45  ami 
■ajjNOcoM  cm-ti-p 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatlcn  Administration 

14CFRPart39 

(Docket  No.  •4-NM-157-AD] 

Alrworthlnesa  Directives;  British 
Aerospace  Model  Avro  146-RJ  Series 
Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  appUcable  to  all 
British  Aerospace  Model  Avro  146-RJ 
series  airplanes.  This  proposal  would 
require  inspections  to  detect  cracking  of 
the  upper  main  fitting  of  the  nose 
landing  gear  (NLG),  and  replacement  or 
repair  of  cracked  parts.  This  proposal  is 
prompted  by  reports  of  cracking  of  the 
upper  main  fitting  of  the  NLG.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  failure  of  the 
main  fitting,  which  could  lead  to 
collapse  of  the  NLG  during  landing. 
DATES:  Comments  must  be  received  by 
January  4, 1995. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAAJ,  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
157-AD,  1601  Lind  Avenue,  SW., 
Renton,'Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace  Holdings.  Inc.,  Avro 
International  Aerospace  Division,  P.O. 
Box  16039,  Dulles  International  Airport, 
Washington  DC  20041-6039.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  E)irectorate, 
1601  Lind  Avenue.  SW..  Ronton. 
Washington. 

FOR  FURTHER  MFORMATKM  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
ANM-113,  Standardization  Branch. 
ANM-113,  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (206)  227-2148;  fax  (206) 
227-1320. 

8UPPl£MENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 


written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commxmications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-157-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Tnmsport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-157-AD.  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  August  23, 1993,  the  FAA  issued 
AD  93-17-04.  amendment  39-8674  (58 
FR  47036,  September  7. 1993), 
applicable  to  all  British  Aerospace 
Model  BAe  146  series  airplanes,  to 
require  repetitive  eddy  current  or  ultra 
high  sensitivity  penetrant  inspections  to 
detect  cracking  of  the  upper  main  fitting 
of  the  nose  landing  gear  (NLG),  and 
replacement  or  repair  of  cracked  parts. 
That  action  was  prompted  by  reports  of 
cracking  in  the  main  fittings  of  the  NLG. 
The  actions  required  by  that  AD  are 
intended  to  prevent  failure  of  the  main 
fitting,  which  could  lead  to  collapse  of 
the  NLG  during  landing. 

AD  93-17-04  is  appficable  only  to 
British  Aerospace  Model  BAe  146  series 
airplanes.  Since  issuance  of  that  AD. 
however,  the  Qvil  Aviation  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom,  has 
advised  that  additional  airplanes  may  be 
subject  to  the  same  unsafe  condition 
addressed  by  the  existing  AD  action. 
Further  analysis  has  indicated  that 
cracking  of  the  upper  main  fitting  of  the 


NLG  may  occur  on  all  British  Aerospace 
Model  Avro  146-RJ  series  airplanes. 

British  Aerospace  has  issu^  Revision 
2.  dated  July  10. 1993,  of  Service 
Bulletin  S.B.  32-131.  The  inspection 
procedures  described  in  this  revision 
are  identical  to  those  described  in 
Revision  1. of  the  service  bulletin  (which 
was  referenced  in  AD  93-17-04).  This 
revision  only  expands  the  effectivity 
listing  to  include  additional  airplanes. 
The  CAA  classified  this  service  bulletin 
as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  Section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
tjrpe  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  «idy  ciirrent  or  ultra  high 
sensitivity  penetrant  inspections,  and 
replacement  or  repair  of  cracked  parts. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 
This  proposed  rule  would  be  applicable 
only  to  Model  Avro  146-^J  series 
airplanes. 

(Note:  The  FAA's  normal  policy  is  that 
when  an  AO  requires  a  substantive  change, 
such  as  a  change  (expansion)  in  its 
applicability,  the  "old"  AD  is  superseded  by 
removing  it  hom  the  system  and  a  new  AD 
is  added.  In  the  case  of  this  AD  action,  the 
FAA  normally  would  have  proposed 
superseding  AD  93-17-04  to  expand  its 
applicability  to  include  Model  Avro  14&-RJ 
series  airplanes  as  the  additional  affected 
airplanes.  However,  in  reconsideration  of  the 
entire  fleet  size  that  would  be  affected  by  a 
supersedure  action,  and  the  consequent 
workload  associated  with  revising 
maintenance  record  entries,  the  FAA  has 
determined  that  a  less  burdensome  approach 
is  to  issue  a  separate  AD  applicable  only  to 
these  additional  airplanes.  This  AD  does  not 
supersede  AD  93-17-04;  airplanes  listed  in 
the  applicability  of  AD  93-17-04  are 
required  to  continue  to  comply  with  the 
requirements  of  that  AD.  This  proposed  AD 
is  a  separate  AD  action,  and  is  applicable  to 
all  British  Aerospace  Model  Avro  146-RJ 
series  airplanes.) 

The  FAA  estimates  that  3  airplanes  of 
'  '.S.  registry  would  be  affected  by  this 


proposed  AD.  that  it  would  take 
approximately  2.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $450,  or  $1 50  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
o|>erator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  andihat  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  efiiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negQtive, 
on  a  substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

.    Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.Q  106(g);  and  14  CFR 
11.89. 


f  39.13   [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Amnrnprnct  KegioDal  Aircraft  Limited. 
Avro  IntnnatiaDal  Aeraapaoe  DivisioB 
(Fonnerfy  British  Aentpmot,  pk;  Bridah 
Aeraqiace  ComiMrdal  Aircraft, 
Limited):  Dodoet  e4-NM-lS2-AD. 
Applicability:  All  Model  Avro  146-«) 
series  airplanes,  certificated  in  any  category. 
Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  failure  of  the  main  fitting, 
which  could  lead  to  collapse  of  the  nose  land 
gear  (NLG)  during  landing,  accomplish  the 
following: 

(a)  For  airplanes  on  which  NLG  part 
number  200876001  or  200876003  has  been 
installed: 

(1)  Prior  to  the  accumulation  of  4,000  total 
landings  or  within  30  days  after  the  effective 
date  of  this  AD,  whichever  occurs  later, 
conduct  an  eddy  current  or  ultra  high 
sensitivity  penetrant  inspection  of  the  NLG. 
in  accordance  with  British  Aerospace  Service 
Bulletin  S.B. 

32-131,  Revision  2',  dated  July  10, 1993. 
Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  4,000  landings. 

(2)  If  cracking  is  detected  during  any 
inspection  required  by  this  f>aragraph,  prior 
to  further  flight,  replace  the  currently 
installed  NLG  with  a  new  or  serviceable  unit, 
or  refwir  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  4,000  landings. 

(b)  For  airplanes  on  which  NLG  part  j 
number  200876002.  200876004,  or  i 
201138002  has  been  installed:                            f 

( 1 )  Prior  to  the  accumulation  of  1 6,000        | 
total  landings  or  within  30  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  conduct  an  eddy  current  or  ultra 
sensitivity  penetrant  inspection  of  the  NLG, 
in  accordance  with  British  Aerospace  Service 
Bulletin  S.B.  32-131,  Revision  2.  dated  July 
10, 1993.  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  8,000  landings. 

(2)  If  cracking  is  detected  during  any 
insf)ection  required  by  this  paragraph,  prior 
to  further  flight,  replace  the  currently 
installed  NLG  with  a  new  or  serviceable  unit 
or  repair  the  crack,  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  After 
replacement  or  repair,  repeat  the  inspection 
at  intervals  not  to  exceed  8.000  landings. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  tfiln 
send  it  to  the  .Manager.  Standardization 
Branch,  ANM-113. 

Nfrte:  Information  concerning  the  existence 
of  appro\'ed  alternative  methods  of 
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oomplianc*  with  this  AO.  If  any.  may  b« 
obtained  from  tha  StandardiiaHoo  Braach. 
ANM-113. 

(d)  Special  flight  permits  may  be  tmiad  ia 
accordance  with  SS  21.197  and  21. IM  of  the 
Federal  Ariatioa  ReguiatioiM  (14  CPK  21.197 
and  21.199)  to  operate  the  airplane  to  a 
kKafkn  where  the  raquirements  of  thla  AD 
can  be  aocompiished. 

Itaued  In  Renton.  Washington,  on 
November  1, 1994. 
SJL  Millar, 

Acting  Manager.  Tmntport  Airpkum 
Dinctonta,  Aircraft  CertificaHon  Sarvic*. 
IFR  Doc  M-27479  Piled  11-4-M:  •:4S  am) 
MUMQ  COM  4»t«-1S^ 


14CFRP«t39 

IDodMl  Na  M-IMI-ieS-AO) 

Alrworthin— ■  DIracllvM;  BdlWi 
Afoepec*  MocM  BA*  14it-10QA, 
-MOA. -aOQA  aid  Modil  Awo  «4«- 
RJ70A,  -RJ86A.  and  -RI100A  9m>m 
AlrptaMS  Equipped  wmi  Certrin  Air 
Crul— f  Evcuadon  SWd— 

AQCNCY:  Federal  Aviation 
Administratioo,  DOT. 
ACTION:  Notice  of  propoeed  mlemaking 
(NPRM). 

SUMMAflY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospace  Model  BAe 
14&-100A.  -200A.  -300A  and  Model 
AvTO  146-R)70A.  -RjaSA.  and  -RJIOOA 
series  airpUoies.  This  proposal  would 
require  repetitive  inspections  to  wrify 
proper  deployment  of  the  evacuation 
slide  at  esich  door  position,  emd  various 
follow-on  actions  to  correct 
discrepancies.  This  proposal  is 
prompted  by  a  report  that,  during 
operational  checks  of  evacuation  sUdes 
on  in-service  airplanes,  the  inflation 
valves  failed  to  deploy  the  evacuation 
sUde  properly.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  hihire  of  the  evacuation  slide  to 
deploy  automatically  on  demand,  which 
would  neoasaitate  the  flight  craw  to 
manually  deploy  the  slide:  this  situation 
could  delay  or  impede  the  evacuation  of 
passengers  during  an  emergency. 

DATES:  Comments  must  be  received  by 
January  4. 1995. 

AOOncsscS:  SubmM  comments  in 
tripbcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
163- AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  980SS-40S6. 
Comments  may  be  inspected  at  this 
location  between  9:00  ajn.  and  3:00 


p.m..  M<mday  through  Friday,  except 
Federal  holidays. 

The  seivioB  information  leisrenced  in 
the  propoeed  rule  may  be  obtained  from 
Britiah  Aeroepace  Holdings,  faic.,  Avro 
International  Aerospace  UvisiaD,  P.Ol 
Box  16039.  Dullea  International  Airport. 
Washington.  DC  20041-6039:  and  Air 
Cruisers  Company,  P.O.  Box  180. 
Behnar.  New  jersey  07719-0180.  This 
information  may  be  examined  at  the 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington.  < 

KM  RMTMCR  MFOftMATION  OONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055—4056;  telephone 
(206)  227-2148:  fax  (206)  227-132a 

SUPPLBCNTARY  MfOfWATION: 

CoiiiHients  Invited 

Interested  persoiu  are  invited  to 
participate  In  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  riiall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
propoeed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  conunents  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  propoeed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-163-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-1Q3.  Attention:  Rules  Docket  Na 
94-NM-163-AD,  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4066. 


The  Qvil  Aviation  Authority  (CAA), 
iidiich  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  coiulition  may 
exist  on  all  British  Aerospace  Model 
BAe  146-lOOA,  -200A,  -300A  and 
Model  Avro  146-RJ70A,  -RJSSA,  and 
-RJIOOA  series  airplanes  equipped  with 
certain  Air  Cruiser  evacuation  slides. 
The  CAA  advises  that,  during 
oi>erational  checks  of  evacuation  slides 
on  these  airplanes,  the  inflation  valves 
foiled  to  deploy  the  evacuation  slide 
properly.  Subsequent  investigation, 
conducted  by  Air  Cruisers  (the 
manufacturer  of  the  evacuation  slides), 
revealed  that  the  existing  design  of  the 
inflation  valves  requires  excessive 
operating  pull  force  to  activate 
deployment  of  the  evacuation  slide. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  evactiation  slide 
to  deploy  automatically,  which 
necessitates  the  flight  crew  to  manually 
deploy  the  slide,  lliis  situation  could 
delay  or  impede  the  evacuation  of 
passengers  during  an  emergency. 

British  Aerospace  has  issued  Service 
Bulletin  S.B.  25-328,  Revision  2.  dated 
JiUy  10, 1993,  which  describes 
procedures  for  repetitive  inspections  to 
verify  proper  deploym«at  of  the 
evacu^ion  slide  at  each  door  position, 
and  various  follow-on  actiona  to  cmrect 
discrepancies.  The  CAA  classified  this 
service  bulletin  as  mandatory. 

Addditionally.  Air  Cruisers  Company 
has  issued  Service  Bulletin  SJ3.  201- 
25-17,  dated  June  4, 1992.  which 
describes  procedures  for  modification  of 
the  inflation  valve  of  the  evacuation 
slide.  This  modification  entails 
replacing  the  existing  valve  with  a  new. 
improved  valve.  The  new  valve  has  a 
lower  maximum  operating  pull  force, 
which  will  permit  the  evacuation  slide 
to  deploy  automatically  on  demainl. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  Ukteral  airworthiitess 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  avail^le  information,  and 
determined  that  AD  action  is  necessary 
for  prodticts  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
Identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
repetitive  inspections  to  verify  proper 
deployment  of  the  evacuation  slide  at 
each  door  position,  and  various  follow- 
on  actions  to  correct  discrepancies.  The 
proposed  AD  would  also  require 
modification  of  the  inflation  valve  of  the 
evacuation  slide,  which  would 
terminate  the  repetitive  inspection 
requirements.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  41  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3.5  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  supplied  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $8,610,  or  $210  p>er 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  wiSi  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
econoimc  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  foUqwing  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited, 
Avro  International  Aerospace  Division 
(Fonneriy  British  Aerospace,  PLC; 
British  Aerospace  Commercial  Aircraft 
Limited):  [Docket  94-NM-163-AD. 
Applicability:  Model  British  Aerospace 
BAe  146-1(K)A.  -200A.  -300A  and  Model 
Avro  146-R)70A.  -R)85A,  and  -RJlOOA 
series  airplanes:  equipped  with  Air  Cruisers 
Company  evacuation  slides,  as  listed  in 
British  Aerospace  Service  Bulletin  S.B.  25- 
328.  Revision  2.  dated  )uly  10, 1993; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  £ailure  of  the  evacuation  slide 
to  deploy  automatically,  which  necessitates 
the  flight  crew  to  manually  deploy  the  slide 
and  subsequently  could  delay  or  impede  the 
evacuation  of  passengers  during  an 
emergency,  accomplish  the  following: 

(a)  Within  3  months  after  the  effective  date 
of  this  AD,  perform  an  inspection  to  verify 
proper  deployment  of  the  evacuation  slide  at 
each  door  position,  in  accordance  with 
British  Aerospace  Service  Bulletin  S.B.  25- 
328.  Revision  2,  dated  )uly  10.  1993. 

(1)  If  the  slide  deploys  properly,  repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  6  months. 

(2)  If  any  slide  fails  to  deploy  properly, 
prior  to  further  flight,  conduct  the  actions 
specified  in  paragraphs  2.A.3  through  2.A.6 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(b)  Within  8  months  after  the  effective  date 
of  this  AD,  modify  the  inflation  valves  of  the 
evacuation  slide,  in  accordance  with  Air 
Cruisers  Company  Service  Bulletin  S.B.  201- 
25-17.  dated  June  4, 1992.  Accomplishment 
of  this  modification  constitutes  terminating 
action  for  the  repetitive  inspection 
requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  conunents  and  then 


send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch. 
ANM-113. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
anid  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
November  1, 1994. 
S.R.  MiUer. 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Seivice^^ 
[PR  Doc.  94-27476  Filed  11-4-94,  8:45  am) 
BILUNG  CODE  4»1»-13-P 


14  CFR  Part  39 

[Docket  No.  94-NM-132-AD] 

Airworthiness  Directives;  British 
Aerospace  Model  Avro  146-RJ70A  and 
-RJ85A  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  ^ 

.  SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  British  Aerospa^  Model  Avro 
146-R)70A  and  -RJ85A  series  airplanes. 
This  proposal  would  require  an 
inspection  to  identify  and  remove 
certain  cable  terminals  on  the  auxiUary 
power  unit  (APU)  starter  circuit  and 
installation  of  certain  new  cable 
terminals.  This  proposal  is  prompted  by 
a  report  that,  during  an  inspection  of  the 
cable  terminals  on  the  APU  starter 
circuit,  incorrect  cable  terminals  were 
found  installed  on  these  airplanes.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  ensure  the  installation  of 
correct  starter  cable  terminals  in  the 
APU;  incorrect  cables  could  lead  to  the 
inability  of  the  pilot  to  start  the  APU 
when  needed  in  a  situation  of  loss  of 
other  electrical  power  sources. 

DATES:  Comments  must  be  received  by 
)anuary  4, 1995. 

ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
132-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 
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The  MTvice  infonnatioa  nimmcmd  in 
the  propoeed  rule  may  be  obtained  from 
British  Aeroepece  Holdings.  Inc..  Avro 
International  Aeroepece  D^Tision,  P.O. 
Box  16039,  Dulles  International  Airport, 
Washington  DC  20041-6039.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Und  Avenue  SW.  Renton. 
Washington. 

Fon  nimNiR  »rowiiATK)>i  contact: 
William  Schroeder,  Aeroe|Mce  Engineer, 
Standardization  Branch.  ANM-113. 
FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton. 
Washington  98055-4056:  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLCMENTARY  MFORMATIOM: 

Commeats  Inirited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  Ail  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taiung  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  Ught 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-^4M-132-AD.••  The 
postcard  %vill  be  date  stamped  and 
returned  to  the  commenter. 

AvailabUityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
t>4PRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-h4M-132-AD,  1601  Lind  Avenue 
SW.,  Renton,  Washington  9805&-4056. 

Discussion 

The  Civil  Aviation  Authority  (CAA). 
which  is  the  airworthiness  au^iohty  lor 
the  United  Kingdom,  recently  notified 


the  FAA  that  an  unsafe  conditiaa  may 
exist  on  certain  British  Aerospace 
Model  AvTO  146-RJ70A  and  -RI85A 
series  airplanes.  The  CAA  advises  that, 
during  an  inspection  of  the  cable, 
terminals  in  the  auxiliary  power  unit 
(APU)  starter  circuit,  incorrect  cable 
terminals  were  found  installed  on  these 
airplanes.  Investigation  revealed  that 
nidcel-plated  copper  terminals  were 
installed  during  production  instead  of 
aluminum/copper  terminals.  Nickel- 
plated  copper  terminals  that  contact 
APU  starter  cables  having  an  aluminiun 
core  result  in  dissimilar  metal  corrosion. 
Such  corrosion  could  lead  to  the  loss  of 
power  to  the  APU,  and  the  consequent 
inability  of  the  pilot  to  start  the  APU 
when  necessary  in  a  situation  where  an 
airplane's  primary  or  other  electrical 
power  sources  are  lost.  If  this  were  to 
occur,  all  electrical  powrer  on  the 
airplane  may  be  lost. 

Avro  has  issued  Service  Bulletin  SB. 
49-40,  Revision  1,  dated  March  17. 
1994.  which  describes  procedures  for  a 
detailed  visual  inspection  to  identify  the 
cable  terminals  fitted  to  caUes  1CA47 
and  KA48  in  the  APU  starter  circuit  at 
terminal  block  1CA9.  This  service 
bulletin  also  describes  procedures  for 
removing  the  cable  tenninals  identified 
as  part  number  (P/N)  S1007-042  and 
installing  new  cable  terminals  having  P/ 
N  S1006-040.  The  CAA  classified  this 
service  bulletin  as  mandatory. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  appbcable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAA  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAA. 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  cm  otherairplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
a  detailed  visual  inspection  to  identify 
the  caible  terminals  fitted  to  cables  KA47 
and  KA48  on  the  APU  starter  cinniit  at 
terminal  block  KA9,  removal  of  certain 
cable  terminals,  and  installation  of 
certain  new  cable  terminals.  The  actions 
would  be  required  to  be  accomplished 
in  acxordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  3  airplanes  of 
U.S.  registry  would  be  affacted  by  this 
proposed  AD.  that  it  would  take 


approximately  1.5  wotlc  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Required  parts 
would  cost  approximately  $250  per 
airplane.  Based  on  these  figures,  the 
total  cost  in^>act  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be 
$997.50,  or  $332.50  per  airplane. 

The  total  (x>st  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  pr(^)osed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  cm  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Execnitive  Order 
12612,  it  is  determined  diat  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
tinder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impad,  positive  or  negative, 
cm  a  siibstantial  number  of  small  entities 
uncier  the  criteria  of  the  Regulatory 
Fiexibility  Act  A  copy  of  the  draft 
regulatory  evaluation  prepared  fw  this 
action  is  contained  in  the  Rules  DcxJiet. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
locaticm  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Ameadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Acfaninistrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOfrrHlNESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a).  1421 
and  1423: 49  U.S.C.  106(g>:  and  14  CFR 
11.89. 
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f39.19-{Amended) 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited, 
Avro  International  Aerospace  Division 
(Formerly  British  Aerospace,  PLC; 
British  AaroqMoe  Commercial  Aina-aft 
Limited):  Docket  e4-NM-13Z-AD. 
Applicability:  Model  Avro  146-RJ70A  and 
-R/85A  series  airplanes;  as  listed  in  Avro 
International  Aerospace  Service  Bulletin  49- 
40,  Revision  1,  dated  March  17, 1994; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  electrical  power  to  the 
auxiliary  power  unit  (APU),  accomplish  the 
following: 

(a)  Within  5  months  after  the  effective  date 
of  this  AO.  perfonn  a  detailed  visual 
inspection  to  identify  the  cable  tenninals 
fitted  to  cables  KA47  and  KA48  in  the  APU 
starter  circuit  at  terminal  block  KA9,  in 
accordance  with  Avro  International 
Aerospace  Service  Bulletin  S.a  49-40, 
Revision  1,  dated  March  17. 1994.  If  the  cable 
tenninals  are  identified  as  part  number  (P/N) 
S1007-042,  prior  to  further  flight,  remove  the 
■  cable  tenninals  and  install  new  cable 
terminals  having  P/N  31006-040,  in 
accordance  with  the  service  bulletin. 

(b)  An  alternative  method  of  compliance  or 
ad)ustraent  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
■end  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Nele:  Inficnmation  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AO.  if  any.  may  be 
obtained  hxmi  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sectiodt  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished 

Issued  in  Renton.  Washington,  on 
November  1, 1994. 

SJL  Miller, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc  94-27475  Filed  11-4-94;  8:45  am) 

aSJiNS  COOK  4S1S-1S-r 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228, 229, 230, 239, 240, 
and  274 

[Release  Nos.  33-7106;  34-.34923;  IC- 
20670;  File  No.  S7-31-04] 

RIN  3235-AE14 

Disclosure  Concerning  Legal 
Proceedings  Invoking  Management, 
Promoters,  Control  Persons  and 
Others 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rulemaking. 


SUMMARY:  The  Commission  is 
publishing  for  comment  amendments 
that  would  expand  the  types  of  legal 
proceedings  required  to  be  disclosed  in 
Commission  filings,  add  such  disclosure 
to  certain  investment  company  filings, 
and  increase  to  10  years  the  reporting 
period  for  such  legal  proceedings 
disclosure. 

DATES:  Comments  must  be  submitted  on 
er  before  January  6, 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549-6009. 
Conunent  letters  should  refer  to  File  No. 
S7-31-94.  All  comments  received  will 
be  available  for  public  inspection  and 
copying  in  the  Commissicm's  PuMic 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington.  D.C  20549-6009. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  Office  of  Disclosure 
Policy,  (202)  942-2910,  Division  of 
Corporation  Fmance  (Mail  Stop  3-12); 
with  regard  to  investment  company 
issues.  Kathleen  K.  Clarke,  Office  of 
Disclosure  and  Investment  Adviser 
Regulation,  (202)  942-0721,  Division  of 
Investment  Management  (Mail  Stop  10- 
6),  Secnxrities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549-6009. 
SOPR^^NTARY  MFORMATION:  The 
Commission  today  is  publishing  for 
comment  proposed  amendments  to 
paragraphs  (f)  and  (g)  of  Item  401 '  of 
Regulation  S-K  2  and  paragraph  (d)  of 
Item  401 '  of  Regulation  S-B  *  under  the 
Securities  Act  of  1933  ("Securities 
Act")  5  and  the  Securities  Exchange  Act 
of  1934  ("Exchange  Act").<^The 
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'  17  CFR  229.401(f)  and  (g). 

»17CFRP»rt229. 

'  17  cut  228.401(d). 

*17  CFR  Part  228. 

M5U.&C77aa(Mf. 

•lSU.SX:.78i«rM9. 


Commissicm  also  proposes  to  conform 
legal  proceedings  disclosure  items  in 
Form  1-A'  under  the  Securities  Act, 
and  Schedules  13D,»13E-3.»  14A  »<»and 
14D-1 ' »  under  the  Exchange  AcL  The 
Commissicm  also  is  proposing  to  add 
legal  proceedings  disclosure 
requirements  to  various  forms  used  by 
registered  investment  companies  under 
the  Securities  Act  or  the  Investment 
Company  Act  of  1940  ("Livestment 
Company  Act"),'^  including  Forms  ^4- 
1A.'3  N-2."«  N-3.'3  N-4,'6  N-5."  N-8B- 
2, '8  N-«B-3'9  and  N-8B-4.» 

I.  Executive  Sommary 

The  Commission's  current  regulations 
require  disclosure  of  legal  proceedings  2" 
involving  executive  officers,  directors, 
persons  nominated  to  become  directors, 
promoters,  significant  shareholders, 
participants  in  proxy  contests,  and  other 
specified  persons  ("designated 
persons").^  The  principal  provisions 

'17  CFR  239.9a 
'17CFR240.13d-101. 
<17CFR240.13*-MQ. 
•"17CFR2«0.14«-101. 
"17CFR240.]4d-l(KI. 

"  «  U.S£.  80.-1  etteq.As  diicusMd  in  StKtioa 
IV,  below,  investment  companies  cumnt)}'  are 
spKiHcaliy  roquired  to  discloM  legal  pioceedincs 
only  in  proxy  statements  related  to  tJie  election  at 
diiedors  and  not  in  registration  ctatemenu  or  athu 
discloaure  dociuaents. 
"17  CFR  274.1  lA. 
'*17CTR274.1Ja-l. 
•»17  CFR  274.1  Ih. 
'•17  C3TI  274.11c. 
"17CFR274A 
'•  17  CTR  274.12. 
••17  CFR  274.11 
*>17  CFR  274.14. 

"  Tb«  lann  "legal  proueeding."  as  uaed  In  tbta 
i«i«Me  and  in  cuirent  Item^l,  indudes  criminal 
convictkHis.  at  wail  ••  fiadioga.  otxien  or  sanctions 
in  civil  and  administrative  actioiu,  that  have  not 
been  reversed,  suspended  or  vacated,  h  also 
Includaa  crimlnaJ  actiona  ponding  at  the  time  a 
diackMura  documaat  ia  filwl.  and  tiu  initiation  of 
bankruptcy  or  similar  proceedings.  With  respect  to 
proposed  hem  401.  tiia  term  also  encompaaaes 
sanctions  issued  by  securities  and  coininoditiea 
seli-reguUtory  organizations  that  have  not  been 
reversed  or  otherwise  rendered  of  no  efiscL 

''As  used  in  this  reiease,  "designated  person" 
ioclades  the  persons  identified  in  the  following 
disclosure  provisions,  forms  and  schedules:  S-Jt 
hem  401  (fl  and  (g)  and  S-B  Item  40Udh-executi'¥t 
officers,  directors,  parsons  nominated  to  become 
directors,  as  well  as  procnoters  and  control  peraons 
of  newly  public  companiea;  Schedatet  13D,  13E-3, 
and  I4D-1— the  person  filing  the  schedule,  la 
addition,  if  the  filer  is  a  general  or  limited 
partnership,  syndicate  or  other  group— the 
individual  general  partner*  of  general  or  limited 
pwtnacships,  each  member  of  such  syndicate  or 
group  and  each  person  controlling  such  partner  or 
member:  if  such  general  partner,  member  or  penoo 
controlling  such  partner  or  member  is  a 
corporation,  or  if  the  filer  is  a  corporatioa— (he 
corporation's  directors  and  executive  officera. 
persons  controlling  such  corporatioa.  and  direclois 
and  executive  officers  of  any  corporation  ultimately 
In  control  of  such  corporation:  Proxv  stanmenta 
lefatiqg  to  afaction  cooteata—uiy  pMticipant  la  an 
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ar«  found  in  Items  401  (f)  and  (g)  of 
Regulation  S-K  and  Item  401(d)  of 
Regulation  S-B.^^  but  a  number  of  forms 
and  schedules  require  similar 
disclosure,  as  discussed  below.^^  A 
review  of  current  requirements  has 
raised  questions  about  the  adequacy  of 
the  five-year  period  for  reporting  such 
proceedings.  In  light  of  these  questions, 
as  well  as  the  enactment  of  the 
Securities  Enforcement  Remedies  and 
Pemiy  Stock  Reform  Act  of  1990 
("Remedies  Act"),**  the  Commission 
proposes  to  expand  the  disclosure 
provisions  and  the  time  frame  of  the 
current  requirements  and  to  eliminate 
the  differences  in  requirements  among 
various  forms. 

The  amendments  proposed  today 
would  consolidate  and  clarify  existing 
legal  proceedings  disclosure  provisions, 
as  well  as  add  requirements  to  disclose 
the  following: 

•  Federal  and  state  agency 
receivership  appointments  involving  a 
designated  person,  any  partnership  in 
which  such  person  was  a  general 
partner,  and  any  corporation  in  which 
such  person  served  as  an  executive 
officer; " 

•  All  judicial  and  administrative 
findings,  orders  and  sanctions  based  on 


tiaction  contoat.  •*  daflnad  by  Inatniction  3  to  Item 
4  of  Schedule  14A  (in  addition  to  the  Item  401 
disclotuta  generally  required  in  a  proxy  atatament 
involving  an  election  of  directora,  contaatad  or 
otharwiae):  Regulation  A  Offering  Ciivular  (Model 
0>— executive  officera.  director*  and  peraona 
nominated  to  become  directors:  Proipecttite* 
Belating  to  Oil  and  Gas  Programi  (StKuritiet  Act 
Industry  Guide  4} — management  and  operating 
companies  (in  addition  to  the  diacloaure  required 
by  the  appropriate  registration  form):  Registration 
jlumimiifi  IMitiitg  to  Interests  in  Real  Estate 
fftftirf  rfcffnrrrfifff  (Securities  Act  Industry  Guide 
5>— (ha  penona  making  invealmaot  daciaiona  (In 
addhion  to  the  diacloaure  required  by  the 
•pprapriate  registration  form). 

"In  order  to  limplify  references  to  the  legal 
procaadings  diacloaure  raquirainani*.  refareocea  to 
Item  401(0  or  401(g)  bataaflar  ahould  be  read  to 
include  the  comparable  proviaion*  in  Regulation  S- 
B  Item  401(d). 

>*ln  addition  to  provisioiu  requiring  diacloaura  of 
la§il  proceedings  involving  designated  parsons. 
Regulation  S-K  Item  103  |1 7  CFR  229.103]  requirea 
disclosure  of  malarial  pending  legal  proceadinga 
Involving  the  regiatianL 

»Pub.  U  101-42S.  10*  Stat  931  (1990).  Tba 
Ranadiea  Act  amended  tba  Marat  securitiaa  laws 
to  provide  for  civil  money  panaltiaa  in  civil  actions 
ior  violations  of  the  (adaral  securities  laws: 
Commission  authority  to  issue  caaaa-and-desist 
ordars:  court  enforcement  of  caaae-aod-desist  order* 
and  imposition  of  civil  money  penaltiea  for  biiluia 
to  comply;  affirmation  of  power  of  bderal  courts  to 
'onkr  oBhcar  and  diractor  bar*  and  suspensions:  and 
dvU  i—wy  panaltiaa.  diagorgament.  and  orders  of 
accounting  in  Commlaaion  aagalnlatTative 
procaadlnns  Coograaa  granted  thaaa  new  judicial 
and  administrative  rainadiaa  to  incraaaa  both  the 
Commission's  ability  to  deter  thoaa  who  violate  the 
iacuritias  laws  and  its  flexibility  to  adapt  remadlea 
lo  the  varying  circumstencaa  of  particular  conduct 
and  violator*. 

i^CuRant  raquiiaoMaU  limit  diacloaure  to  court- 
appointad  racalirarahipa. 


alleged  violations  of  federal  or  state 
securities,  commodities,  banking  and 
insurance  laws  and  regulations;  ^ 

•  Civil  and  administrative 
proceedings  resulting  from  a  designated 
person's  involvement  in  mail  fraud, 
wire  fraud,  and  fraud  in  connection 
with  activities  related  to  a  business 
entity:  ^ 

•  Civil  and  administrative  actions 
relating  to  a  designated  person's  breach 
of  a  fiduciary  duty  owed  to  a 
corporation,  partnership,  business  trust 
or  similar  entity; » 

•  Administrative  orders  restricting  a 
designated  person's  business 
practices;  * 

•  Disciplinary  sanctions  imposed 
against  a  designated  person  by  securities 
and  commodities  self-regulatory 
organizations  ("SROs");  and 

a  Comparable  foreign  legal 
proceedings.^! 

Disclosure  would  be  required  for  10 
years  following  the  specified  event, 
expanding  the  current  five-year 
provision. 

The  proposals  would  rescind  the 
general  provisions  that  currently  permit 
diacloaure  to  be  omitted  if  the  registrant 
believed  that  the  information  would  be 
neither  material  to  investors  in 
evaluating  the  ability  and  integrity  of 
management,  nor  to  a  voting  or 
investment  decision;  provisions  relating 
to  bankruptcy  or  insolvency 
proceedings,  however,  would  retain  the 
materiality  language.  In  addition,  the 
provision  limiting  disclosure  to 
administrative  orders  that  restrict 
activities  for  periods  of  more  than  60 
days  would  bis  deleted.'^ 


>^  Existing  provisions  require  disclosure  of  court 
order*  restricting  certain  business  activities  subject 
to  tideral  or  state  securities,  commodities,  banking 
and  insurance  laws,  administrative  restrictioiu  on 
such  activitiea  that  exceed  60  days,  and  court 
limitations  on  spy  business  practic*.  Disclosure 
also  is  required  ot  judicial  and  administrative 
findings  of  violations  of  federal  or  steta  aecuritia* 
or  commoditiaa  laws. 

■Disclosure  of  fraud-related  legal  proceedings 
currently  is  limited  to  criminal  fraud  actions  and  to 
the  typea  of  proceedings  listed  in  n.27.  above,  that 
involve  fraud. 

>*  Disclosure  currently  is  required  If  the  breach  of 
fiduciary  duty  resulted  in  one  of  the  reatriction* 
identified  in  n.27,  above. 

"  Administrative  restrictions  on  busineaa 
practices  currently  must  bll  within  one  of  the 
categoriaa  identified  in  n.27,  above,  bafbi* 
diacloaura  i*  required. 

"  Current  provisions  do  not  diatinguiab  between 
criminal  and  civil  proceedings  brought  within  the 
United  Statea  and  those  pursued  in  foreign 
jurisdictions.  The  proposals  would  make  it  clear 
that  disclosure  is  required  of  any  foreign  criminal 
or  civil  procaadiog  if  its  domestic  counterpart 
tvould  tie  required  to  be  disclosed  and  would  add 
provisioaa  requiring  diacloaure  of  foreign 
administrative  and  bankruptcy  actiooa. 

"The  provisions  of  paragraphs  (f)  and  (g)  of 
Regulation  S-K  Item  401  would  be  conaolldated  into 
a  aingle  paragraph  {f^. 


The  proposals  also  conform  the 
requirements  in  various  forms  and 
schedules  under  the  Securities  Act  and 
the  Exchange  Act.  Finally,  the 
Commission  is  proposing  to  add  legal 
proceedings  disclosure  to  investment 
company  registration  statement  forms. 

n.  Background  of  Legal  Proceedings 
Requirements 

Disclosure  of  information  regarding 
legal  proceedings  involving  directors, 
executive  officers,  control  persons, 
promoters  and  others  has  been  required 
in  various  filings  under  the  federal 
securities  laws  for  many  years.  In  1956, 
the  Commission  adopted  the  current 
provisions  requiring  participants  in 
proxy  contests  involving  the  election  or 
removal  of  directors  to  disclose  criminal 
convictions  (other  than  traffic  violations 
or  similar  misdemeanors)  that  occurred 
within  the  past  10  years.^'  Since  their 
adoption  in  1968.  large  shareholder 
beneficial  ownership  reports  ^  also  have 
required  disclosiue  of  criminal 
convictions  with  respect  to  the  person 
or  persons  filing  the  report." 

More  than  20  years  ago,  the 
Commission  began  requiring  disclosure 
of  legal  proceedings  involving  directors 
in  registration  statements  and  annual 
reports  filed  under  the  Exchange  Act.  ** 
In  1970,  Exchange  Act  registration 
statements''  and  aimual  reports'"  were 
amended  to  require  disclosure  of  the 
initiation  of  bankruptcy  or  other 
insolvency  proceedings,  court 
appointments  of  receivers,  criminal 
convictions  and  pending  criminal 


"Raleaae  Na  34-5278  (January  17. 1950)  (21  FR 
S77|.  This  originally  was  adopted  as  a  provision  of 
Schedule  14B,  and  a  summary  of  this  information 
was  required  to  be  furnished  in  election  contest 
proxy  statements.  In  October  1992,  the  Commission 
eliminated  the  Schedule  14B  filing  requirement  and 
moved  the  legal  proceedings  disclosure  provision 
from  that  Schedule  into  Item  S(b)(l)(iil)  of  Schedule 
14A.  See  Release  No.  34-31326  (October  16,  1992) 
(S7  FR  48276).  That  provision  currently  requirea 
diacloaura  of  any  criminal  conviction  of  a 
"participant"  in  the  elealon  contest  that  has 
occurred  in  the  last  10  year*. 

^Schedule  13D.  Raleaae  No.  34-8370  (]uly  30. 
ig6a)(33FR1101S). 

^The  ten  year  disciosure  requirement  originally 
found  in  the  Schedule  13D  was  revised  to  a  five- 
year  requirement  in  1977.  Release  No.  33-5808 
(February  24. 1977)  (42  FR  12342). 

**In  March  1969.  the  Commission's  Diacloaure 
Policy  Study  reconunended  increased  disclosure  of 
legal  proceedings  involving  management  in 
Securities  Act  registration  statements  and  Exchange 
Act  registration  statements,  proxy  statements  and 
annual  reports.  Disciosure  to  Investon:  A 
Reappraisal  of  Administrative  Policies  under  the 
'33  Act  and  '34  Act.  Report  and  recommendations 
to  the  Securitiaa  and  Exchange  Commlaaion  from 
the  DUdoaur*  Policy  Study.  March  1909.  pp.  92- 
95. 

''Form  10. 17  CFR  249.210.  Relaaaa  Na  34-8996 
(October  14. 1970)  (35  FR  16537). 

MForm  lO-K.  17  CFR  249.310.  Raleaae  No.  34- 
9000  (Octobw  21. 1970)  (35  FR  16919). 


actions  if  these  actions  involved  a 
director  of  the  registrant  and  were 
material  to  an  evaluation  of  the 
directc»^s  ability  and  int^rity. 
Disclosure  also  was  required  if  a  court 
restricted  activities  involving  the 
purchase  or  sale  of  securities  or  certain 
activities  in  the  securities,  commodities, 
banking  and  insurance  industries. '« In 
the  administrative  context,  disclosure  of 
similar  restrictions  was  required  if  a 
suspension  or  bar  exceeded  60  days. 
Disclosure  was  required  if  the  action 
was  taken  within  the  past  10  years. 

In  1973,  the  legal  proceedings 
disclosure  provisions  were  expanded  to 
include  executive  officers.  ■« 
Comparable  requirements  were  added  at 
that  time  to  the  general  form  for 
registration  under  the  Securities  Act  '*' 
and  the  registration  form  used  for 
certain  development  stage  companies.  *^ 

In  July  1978.  the  legal  proceedings 
disclosure  requirements  for  Securities 
Act  registration  statements,  as  well  as 
those  in  the  Exchange  Act  registration 
statement  and  annual  report,  were 
consolidated  into  Regulation  S-K.  and 
the  individual  jirovisions  were  replaced 
with  references  to  the  Regulation  S-K 
Item.  *3  The  disclosure  requirements 


••Specifically,  disclosure  was  required  if  the 
director  had  been  restricted  from  acting  as  an 
investment  adviser,  underwriter,  broker  or  dealer  in 
securities,  or  aa  an  affiliated  person,  director  or 
employee  of  any  investment  company,  bank, 
savings  and  loan  association  or  insurance  company. 
Disclosure  also  was  requirwd  if  the  court  imposed 
any  other  restriction  on  activities  associated  with 
tbepoaition. 

•RataM*  Na  32-5395  (June  1, 1973)  {38  FR 
17202). 

*'  Form  S-1  (17  CFR  239.11).  At  the  same  time, 
prospectuses  relating  to  interests  in  oil  and  gas 
programs  alao  were  required  to  include  disclosure 
of  legal  proceedings  involving  management  and 
operating  companies,  because  the  Industry  Guide 
applicable  lo  such  programs  contained  a  provision 
requiring  disclosure  of  the  background  information 
called  for  by  Form  S-1  with  respect  to  those 
persons.  See  Release  Na  33-5038  ()«nuary  19, 
1970)  (35  FR  1233],  adopting  Guide  55. 
subsequently  redesignated  Guide  4  (17  CFR 
229.801(d)).  In  1976,  through  the  operation  of  a 
newly  adopted  Securities  Act  Industry  Guide  for 
registration  statements  relating  to  interesu  in  real 
estate  limited  partnerships,  comparable  disclosure 
was  required  in  such  registration  statements 
respecting  individuals  responsible  for  a 
partnership's  Investment  decisions.  See  Release  No 
33-5692  (NAarch  17,  1976)  |41  FR  17403),  adopting 
Guide  60,  subaequently  redesignated  Guide  5  {17 
CFR  229.801(e)). 

■oin  1973,  the  then  Form  S-2  was  used  for 
development  stage  companies  (other  than 
insurance,  investment  or  mining  companies)  that 
had  not  had  any  substantial  gross  i^tums  from  the 
sale  of  products  or  services,  or  any  substantial  net 
income  from  any  source,  for  any  fiscal  year  ended 
during  the  past  five  years,  bad  not  succeeded  to  any 
business  that  had  such  returns  or  net  income,  and 
did  not  have  any  subsidiaries  (other  than  inactive 
subsidiarias  with  no  more  than  nomine)  assets). 
^Regulation  S-K  Item  401  (17  CFR  229.401); 
Release  No.  33-5949  (July  28,  1978)  (43  FR  34402). 
The  disclosure  requirements  originally  wet* 


also  were  extended  to  real  estate 
company  registration  statements  and 
proxy  and  information  statements.  ** 
The  disclosure  requkements  were 
expanded  at  that  time  to  include 
information  relating  to  persons 
nominated  to  become  directors  and  to 
require  disclosure  of  court  orders 
imposing  restrictions  on  any  business 
practice,  as  well  as  injunctions 
prohibiting  future  violations  of  federal 
or  state  securities  laws. «  Disclosure  of 
findings  of  securities  law  violations  by 
a  court  or  by  the  Commission  also  was 
added.  Finally,  the  time  period  for  the 
disclosure  was  reduced  from  10  to  five 
years  from  the  time  the  action  was 
taken.  •« 


UMI 


included  in  Regulation  S-K  Hem  3  (Directors  and 
executive  officers),  subsequently  redesignated  Item 
401.  Release  Na  33-^83  (March  3,  1982)  (47  FR 
11380). 

«* Provisions  requiring  the  disclosure  called  for  by 
Regulation  S-K  hem  401  were  added  to  Form  S- 
11  (for  rBgistration  of  securities  of  real  esUte 
companies)  |17  CFR  239.18)  and  the  proxy 
statement  requirements  in  Schedule  14A.  This  new 
provision  did  not  replace  the  requirement  to 
disclose  criminal  procaadii^  Involving 
participanu  in  an  etectioa  contaat,  diacus*«d  above 
In  n.33,  but  rather,  was  included  aa  an  additional 
requirement 

The  amended  proxy  statement  requirements  also 
applied  to  information  statements  prepared  in 
accordance  with  Schedule  14C  |17  CFR  240.14o- 
101)  of  the  Exchange  Act,  which  incorporates  tnany 
of  the  proxy  statement  requirements,  and  to  proxy 
statemenu  under  Rule  20a-l  of  the  Investment 
Company  Act  (17  CFR  270.20a-l),  which  makes  the 
Scheduie  14A  disclosure  requirements  applicable  to 
investment  companies. 

«  Section  3(a)(47)  of  the  Exchange  Act  (15  U.S.C 
78c(a)(47)]  defines  "federal  securities  laws"  lo 
mean  the  Securities  Act,  the  Exchange  Act.  the 
Public  Utility  Holding  Company  Act  of  1935  (15 
U.S.C.  79b  ef  seq.\.  the  Trust  Indenture  Act  of  1939 
(15  U.S.C  77aaa  ef  seq],  the  Investment  Company 
Act,  the  Investment  Advisers  Act  of  1940 
("Investment  Advisers  Act")  |15  U.S.C  80b-l  ef 
seq.),  and  the  Securities  Investor  Protection  Act  of 
1970  [15  US.C  78aaa  ef  seq.]. 

•Suhaequent  to  these  changes,  the  Commission 
incorporated  the  Rem  401(0  requirements  into  other 
disclosure  documents.  In  April  1980,  the 
Commission  amended  Form  S-8  (17  CFR  239.16b), 
for  securities  issued  pursuant  to  employee  benefit 
plans,  to  require  the  incorporation  by  reference  of 
the  issuer's  latest  Exchange  Act  annual  report, 
including  its  legal  procewlings  disclosure,  into  the 
registration  statement.  Release  No.  33-6202  (April 
2,  1980)  [45  FR  23653). 

In  March  1982,  Securities  Act  Industry  Guides  4 
and  5  ware  amended  lo  require  the  information 
specified  in  Regulation  S-K  Item  401,  replacing  the 
reference  to  the  requirements  of  Form  S-1.  Release 
Na  33-6384  (March  3, 1982)  {47  FR  11476).  See 
n.41,  above,  and  current  hem  11  of  Guide  4  and 
Item  9.A.  of  Guide  5. 

At  that  time,  the  Commission  also  adopted 
current  Form  S-2  (17  CFR  239.12),  for  registration 
under  the  Securitiaa  Act  of  securities  of  certain 
issuers,  and  Form  S-3  |17  CTR  239.13),  for 
registration  under  the  Securities  Act  of  securities  of 
certain  isauers  offered  ptirsuent  to  certain  types  of 
transactions.  Release  Na  33-6383  (March  3,  1962) 
|47  FR  11380).  Tbeae  forms  incorporate  by  reference 
information  required  in  the  Form  lO-K,  including 
the  legal  proceedings  disctosors. 

In  the  same  year,  the  Commission  adopted  Form 
S-18  (17  CFR  239.28)  (optional  registration  form  for 


Substantive  revisions  to  the  legal 
proceedings  disclosure  requirements 
were  made  most  recently  in  1984.'"  The 
amendments  required  disclosure  of  legal 
proceedings  involving  federal 
commodities  Iaws«  and  applied  the 
disclosure  requirements  to  promoters 
and  control  persons  of  newly  public 
companies.^ 

In  1992,  the  Commission  adopted 
Regulation  S-B  as  part  of  its  small 
business  initiatives,  which  included  an 
Item  401(d),  governing  legal  proceedings 
disclosure,  pattramed  on  the 
requirements  of  Hem  401  (f)  and  (g)  of 
ReguJation  S-K.»  This  disclosure  is 
required  in  cmmection  with  Securities 
Act  registration  statements  on  Form  SB- 
2,5'  Exchange  Act  registration 
statements  on  Form  lO-SB,*^  and 
Exchange  Act  annual  reports  filed  by 
small  businesses.53 

Other  disclosure  documents  include 
legal  proceedings  disclosure 
requirements  separate  frtjm  those  found 
in  Regulation  S-K  or  Regulation  S-B. 
Schedule  14D-l,5-«  the  tender  offer 


small  issuers)  Release  Na  33-6406  (June  4. 1982) 
147  FR  25128}  and  Form  S-20  (17  CFR  239.20) 
(optional  registration  form  for  standardized 
options).  Release  No.  33-6420  (September  16.  1982) 
(47  FR  41950).  Both  forms  required  disclosure  of 
the  legal  proceedings  specified  in  Regulation  S-K 
Item  401.  Form  S-18  was  rescinded  in  connection 
with  the  small  business  initiatives  in  1992  Release 
No.  33-6949  (July  30,  1992)  |57  FR  36442)  For 
information  relating  to  the  adoption  of  Form  S-4 
(1 7  CFR  239.25).  see  n.49,  below. 

"Release  Na  33-6545  (August  9. 1984)  |49  FR 
32762). 

••Specifically,  Regulation  S-K  hern  401(f)  was 
amended  to  require  disclosure  of  judicial  and 
administrative  restrictions  on  activities  regulated  by 
the  Commodity  Futures  Trading  Commission 
CXJ-'IC").  aa  well  as  court  restrictions  on  engagi:^ 
in  activities  involving  the  purchase  or  sale  of  a 
commodity  or  the  violation  of  federal  commodities 
laws.  A  provision  requfalng  disclosure  of  findings 
of  federal  commodities  law  violations  by  courts  at 
the  CFTC  also  was  added. 

■•The  amendments  added  Item  401  (g)  (17  CFR 
229.401  !g)).  which  provided  that  registranU  that 
have  not  been  subject  to  tbe  reporting  requirements 
of  Exchange  Ad  Sections  13(a)  (15  U.S.C  76m(a)) 
or  15(d)  (15  U.S.C  78o(d))  for  tbe  12  months 
imnMdiately  prior  to  the  filing  of  the  registration 
statement,  report  or  other  document  to  which  Item 
401  is  applicable,  are  required  to  disclose  the  hem 
401(f)  miormation  with  regard  to  control  persons  if 
the  event  occurred  within  tbe  past  five  vears  and 
was  material  to  a  voting  or  investment  decisioiL  In 
cases  whare  such  registrants  were  organized  within 
the  past  five  years,  the  Item  401(f)  disclosure  is  to 
be  included  with  respect  to  promoters  as  well. 

In  April  1985,  tbe  Commission  adopted  Form  S- 
4  (for  r^istration  of  securities  is»aed  in  businea* 
combination  transactions),  which  requires 
disclosure  of  the  Item  401  infornMtion.  Relep.se  Na 
33-6578  (April  23.  1985)  (50  FR  18990). 

"Release  Na  33-6949  (July  30,  1992)  (57  FH 
36442). 

»'17CFR23«.ia 

« 17  CFR  249.210b. 

"Form  10-KSB  (17 CFR  249.310b). 

« 17  CFR  240.1 4d-10a 
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schedule  adopted  in  1977."  requires 
disclosure  if  during  the  last  five  years 
the  person  filing  the  schedule  was 
convicted  in  a  criminal  proceeding 
(excluding  traffic  violations  or  similar 
misdemeanors),  or  was  the  subject  of  a 
judicial  or  administrative  order  that 
enjoined  future  violations  of.  or 
prohibited  activities  subject  to,  federal 
or  state  securities  laws,  or  that  included 
findings  of  violations  of  those  laws.  In 
1978,  Schedule  130  was  amended  to 
include  legal  proceedings  disclosure 
provisions  comparable  to  those 
included  in  Schedule  140-1.**  and 
when  Schedule  13E-3,  for  going  private 
transactions,'''  was  adopted  in  1979,  the 
same  disclosure  was  required."  Unlike 
the  Regulation  S-K  Item  401(f) 
requirements,  disclosure  is  required  of 
the  enumerated  proceedings  without 
regard  to  the  filer's  determination  as  to 
their  materiality,  and  disclosure  of 
administrative  proceedings  !s  not 
limited  to  suspensions  or  bars  exceeding 
60  days. 

The  ofiiering  circular  furnished  to 
investors  at  or  prior  to  the  offer  or  sale 
of  secrurities  made  in  reliance  u{>on  an 
exemption  under  Regulation  A  was 
amended  in  1981  to  require  legal 
proceedings  disclosure.^  Issuers  are 
required  to  disclose  in  the  circular 
criminal  convictions,  the  initiation  of 
bankruptcy  or  other  insolvency 
proceedings,  and  appointments  of 
receivers  if  those  actions  involved  any 
director,  person  nominated  to  become  a 
director  or  executive  officer,  if  the 
information  is  material  to  an  evaluation 
of  the  person's  ability  or  integrity,  and 
if  the  action  was  taken  within  the  past 
five  years.** 


I  No.  33-5S44  (July  21. 1977)  |42  FR 
3S341I. 

>*IUI«M«  Na  33-S92S  (April  21, 1978)  |43  FR 
184a4|. 

»'17CFR240.13»-100. 

"lUlau*  Na  33-6100  (AuguM  2. 1979)  |44  FR 
40736). 

>*RelMkM  No.  33-6340  (AuguK  7.  IMl)  |46  FR 
41766).  ThU  requiramant  currently  it  found  in 
Offering  CireuUr  Model  B.  P«rt  II  of  Form  1-A.  the 
RaguUlion  A  Offtring  Suiement  |17  CFR  239.90). 

On  April  2S.  1993.  the  Commiuion  adopted  Form 
SB-1  |17  CFR  239.9).  an  optional  cegittntion  form 
few  lie*  hy  certain  tinall  buiineaaea  See  Relaaie  No. 
33-«eW  (April  2S.  1993)  |M  FR  26509).  Form  SB- 
1  affonb  nian  the  option  of  providing  the 
diickwure  required  t>y  the  Model  B  odering  circular 
found  in  Form  1-A.  including  its  legal  proceeding* 
difcloeure  requirementa. 

*"luuer«  not  tubfact  to  Exchange  Act  reporting 
obligation*  thai  lell  lacurltiea  purauant  to  an 
exemption  in  accordance  with  Section  230.SOS  or 
Section  230.506  of  Regulation  0  (governing  the 
limited  offer  and  tale  of  lacuriliet  without 
legistration  under  the  Securitie*  Act  (17  CFR 
naSOl -230.506)1  to  a  purchaser  that  is  not  so 
■CGtwlllad  investor  must  provide  the  discloeure. 
Including  legal  proceedings  information,  required 
tiy  Regulation  A  (if  the  iasuer  is  eligible  to  rely  on 
that  exemption)  or  by  the  prospectus  requiiements 


ni.  Proposed  Amendments 

The  amendments  proposed  today 
would  retain  and  clarify  current  legal 
proceedings  disclosure  requirements, 
expand  the  scope  of  existing  provisions, 
and  lengthen  the  time  period  for  which 
disclosure  is  required.  With  one 
exception,^'  the  proposals  also  would 
delete  the  provisions  permitting  a 
registrant  to  omit  disclosure  where  it 
concludes  that  the  information  would 
not  be  material  to  investors  in 
evaluating  the  ability  and  integrity  of 
management,*^  or  would  not  be  material 
to  a  voting  or  investment  decision." 
Consequently,  under  the  proposals,  like 
other  line  item  disclosure  requirements, 
information  concerning  legal 
proceedings  would  be  required  if 
specified  by  the  item.** 

The  prop>osed  amendments  would 
require  disclosure  of  any  identified  legal 
proceeding  unless  it  was  subsequently 
reversed,  suspended,  vacated,  annulled 
or  otherwise  rendered  of  no  effect,*-''  and 
would  codify  the  cxirrent  staff 
interpretation  that  disclosure  is  not 
required  if  a  conviction  is  reversed.  The 
proposals  also  would  make  it  clear  that 
disclosure  is  required  while  a  legal 
proceeding  is  pending  appeal.** 

Currently,  it  is  the  practice  to  disclose 
legal  proceedings  backgroimd 


of  the  registration  statement  the  issuer  is  eligible  to 
use. 

*■  See  discussion  of  bankruptcy  and  insolvency 
disclosure  in  Section  [n.A.1.  below. 

"  Current  Item  401 :  current  Item  S(d)  of  Part  0. 
Offering  Circular  (Model  B).  Form  1-A. 

"Cuireni  Item  401(g)  (1)  and  (2).  The  provisions 
of  Item  401(g)  requiring  disclosure  of  legal 
proceedings  Involving  promoters  and  control 
persons  of  newly  public  companies  would  be 
incorporated  into  proposed  Item  401(f).  See 
proposed  Item  401(0(2). 

*«CurTenl  Instruction  2  lo  hem  401(0.  which 
suies  that  registrants  may  voluntarily  edviae  the 
suff  that  the  dlscloaura  was  not  required  based  on 
a  determination  that  it  is  not  material  to  an 
inveatroent  or  voting  decision,  would  be 
inapplicable  to  moat  discloeure  requiretnent*.  The 
subetanca  of  the  instruction  would  be  moved  to  a 
note  to  the  baniruplcy  provisions  found  in 
proposed  Item  4Ol(0(lXi). 

*"  See  proposed  Item  401(fK  1 ).  representing  a 
consolidation  of  similar  provisions  found  in 
paragnphs  (3).  (4).  (5)  and  (6)  of  current  Item  401(1). 

Under  current  and  propoaad  rules,  an  order  or 
sanction  need  not  be  discloeed  if  it  has  been 
nvaned  or  otherwise  sot  aaide  on  the  basis  of  the 
underlying  law  or  facts.  However,  a  regiatt«nt  must 
disclose  a  permanent  injunction  involving  a 
deaignated  person  during  the  entire  disclosure 
period  even  if  eouitat>le  relief  from  the  injunction 
has  been  granted  before  the  doee  of  such  period. 

** Instruction  1  to  Item  401(0  would  be  amended 
to  indicate  that  disclosure  of  final  coovictioiu. 
ortlart,  iudgOMata,  decrees  or  sanctioiu  is  requited 
from  the  dele  of  entry.  If  appealed,  disclosure 
would  continue  to  be  required.  If  ultimately 
rawsed.  suspended,  vacated,  annulled  or 
otherwise  rendered  of  no  effect,  diacloeure  no 
liiiigw  would  be  required.  Disdoaura  of  preliminary 
order*.  judgnMnts.  decrees  and  sanctions  would  be 
required  from  the  data  that  any  right  to  appeal  the 
preliminary  action  expired. 


infoiTnation  for  each  general  partner  of 
a  partnership  and  each  trustee  of  a  real 
estate  investment  trust.  A  new 
instruction  would  be  added  to  codify 
this  practice  and  to  expand  the 
requirement  to  provide  such  disclosure 
with  respect  to  trustees  of  any  registrant 
that  is  a  trust,  as  well  as  any  other 
persons  providing  comparable  services 
to  such  entities.  Oisclosure  also  would 
be  required  relating  to  any  person  who 
performs,  either  directly  or  indirectly. 
director  or  executiveytfficer  fimctions 
pursuant  to  a  management  contract, 
service  contract,  such  as  those  used  by 
asset-backed  pools,  or  otherwise.*^ 

While  specific  requests  for  comment 
are  made  tliroughout  with  respect  to  the 
proposals  discussed  in  detail  below, 
commenters  are  requested  to  comment 
generally  on  the  need  for  revision  of  the 
legal  proceedings  disclosure 
requirements.  Is  the  approach  proposed 
adequate  to  address  investor  concerns 
about  the  background  of  those  who 
direct  the  affairs  of  public  companies,  or 
would  some  other  method  be  more 
effective? 

A.  Disclosure  of  Judicial  and 
Administrative  Proceedings 

1.  Bankruptcy  and  Insolvency 
Proceedings 

The  current  provision  requiring 
discloeure  of  the  court  appointment  of 
a  receiver,  fiscal  agent  or  similar  officer 
with  respect  to  a  business  in  which  a 
designated  person  served  as  an 
executive  officer  would  be  expanded  to 
include  a  similar  appointment  made  by 
a  federal  or  state  agency.**  For  example, 
disclosure  would  be  required  where  a 
state  insurance  commissioner  appointed 
a  conservator  to  take  control  of  the 
business  and  assets  of  an  insurance 
company  for  which  a  designated  person 
had  served  as  an  executive  officer 
within  two  years  prior  to  such 
appointment**  Disclosure  also  would 
be  required  of  the  appointment  by  a 
bank  regulatory  autnority  of  a  receiver 
or  conservator  to  operate,  sell  or 
liquidate  a  financial  institution.^ 


•^See  propoeed  Instruction  5  to  Item  401  (fl. 

■■Proposed  Item  401(0(l)(i)- 

••See.  eg.  Ariz.  Rev.  Sut.  Ann.  S 20-169 
(authorizing  the  director  of  insurance  to  take 
poeeossion  of.  or  to  appoint  a  conservator  for,  an 
inaolveni  insurance  company);  Texas  Insurance 
Code  Ann.  §  21.28A  (authorizing  the  commissioner 
of  insurance  to  undertake  supervision  of  or  to 
appoint  a  conservator  for,  an  insoivent  insurance 
company). 

'"See,  e.g..  Section  203  of  the  Bank  Conservation 
Act  |12  U.S.C  203]  (authorizing  the  Comptroller  of 
the  Currency  of  the  United  States  to  appoint  a 
conservator  for  a  natiooal  bank),  aiul  Cal.  Financial 
Code  §8250  (authorizing  the  California  Saving*  and 
Loan  Commissioner  to  appoint  a  receiver  for  a 
savings  arul  loan  aasociation). 


While  in  most  instances  the 
provisions  allowing  registrants  to  omit 
disclosure  of  legal  actions  based  on  their 
materiality  would  be  eliminated  under 
the  proposals,  as  discussed  elsewhere  in 
this  release,"  the  Commission  proposes 
to  retain  a  provision  permitting  filers  to 
weigh  the  materiality  of  bankruptcy  and 
insolvency  proceedings  involving 
designated  persons  prior  to  disclosure.^^ 
Unlike  the  other  legal  proceedings  to  be 
disclosed  under  Item  401,  bankruptcy, 
proceedings  include  proceedings  as  to 
which  the  designated  person's 
responsibility  could  vary  considerably. 
Comment  is  solicited  as  to  whether  this 
materiality  provision  should  be  retained 
with  respect  to  bankruptcy  and 
insolvency  proceedings,  as  proposed,  or 
whether  such  actions  should  be    • 
disclosed  without  exception. 

The  Commission  also  solicits 
commenters'  views  on  whether  the 
current  provisions  should  be  expanded 
to  require  disclosure  where  the 
designated  person  served  as  a  director  of 
a  company  within  two  years  before  the 
initiation  of  bankruptcy  or  insolvency 
proceedings  or  the  appointment  of  a 
receiver  or  conservator  with  respect  to 
that  company.  Currently,  disclosure  is 
required  only  if  the  person  was  an 
executive  officer  of  the  entity. 
Commenters  should  identify  the  reasons 
for  or  against  such  an  expansion. 

Fiuther,  comment  is  sought  as  to     ♦ 
whether  the  current  provision  requiring 
disclosure  where  the  designated  person 
served  as  an  executive  officer  wiUiin 
two  years  of  the  identified  bankruptcy 
or  insolvency  actions  should  be 
retained,  as  proposed,  or  whether  the 
two-year  time  period  should  be 
shortened  or  lengthened,  for  example,  to 
one  year,  or  three  or  five  years. 
Commenters  also  should  address 
whether  disclosure  should  be  required 
where  a  designated  person  was  an 
executive  officer  of  a  financial 
institution  whose  operation  or  sale  is 
supervised  by  an  administrative 
authority  in  the  absence  of  the  formal 
appointment  of  a  receiver  or 
conservator.'^ 


UMI 


A*  used  in  this  release,  "flnancial  institution" 
means  any  bank,  bank  holding  company,  savings 
association,  or  savings  and  loan  holding  company, 
as  defined  in  Section  3  of  the  Federal  Deposit 
Insurance  Act  |12  U.S.C  1813),  any  federal  or  stale 
credit  union,  as  defined  in  Section  101  of  the 
Federal  Credit  Union  Act  |12  U.S.C.  1752),  or  any 
system  institution  of  the  Farm  Credit  System,  as 
defined  in  Section  5.35  of  the  Farm  Credit  Act  of 
1971  (12  U.S.C  22711.  or  any  substantially 
equivalent  foreign  institution.  See  proposed 
Instruction  3  of  Item  401(0. 

^'  See  Section  ni.A,  above,  and  Section  ni.E, 
below. 

^2  Proposed  Item  401  (0(1  Hi). 

"See,  e.g..  Tex.  Rev.  Civ.  Stat.  Ann.  art.  342-601  a 
(authorizing  the  Texas  Banking  Commissioner  to 


2.  Criminal  Proceedings 

Like  the  current  Item,  the  proposals 
would  require  disclosure  where  a 
designated  person  was  convicted  in  a 
criminal  proceeding  or  was  the  named 
subject  of  a  pending  criminal  action 
(excluding  traffic  violations  and  other 
minor  offenses).'*  However,  the 
proposal  clarifies  that  the  Item  requires 
disclosure  of  a  criminal  conviction 
resulting  from  a  designated  person's 
entry  of  a  plea  of  nolo  contendere. 

3.  Civil  and  Administrative  Proceedings 

a.  Money  penalty  consent  decrees  and 
other  orders  or  sanctions.  Oisclosure 
concerning  civil  and  administrative 
proceedings  involving  designated 
persons  now  is  limited  to  judicial  orders 
restricting  specified  business 
activities,'*  administrative  orders 
restricting  such  activities  for  more  than 
60  days.'*  and  judicial  or  administrative 
findings  of  securities  or  commodities 
law  violations."  As  proposed,  any 
judicial  or  administrative  finding,  order 
or  sanction  relating  to  violations  of 
federal  and  state  securities  and 
commodities  laws  and  regulations,  or 
laws  and  regulations  respecting 
financial  institutions  or  insurance 
companies,  would  trigger  disclosure.'* 
The  exemption  from  disclosure  of 
administrative  proceedings  that  impose 
restrictions  for  periods  of  less  than  60 
days  would  be  eliminated.  Comment  is 
solicited  as  to  whether  this  exemption 
should  be  retained,  but  with  a  shorter 
time  period,  such  as  20,  10  or  five  days. 

As  a  result  of  the  proposed 
amendments,  disclosure  would  be 
required  of  any  order  or  sanction 
resulting  &t)m  proceedings  brought 
under  the  federal  securities  laws, 
including  coiut-imposed  civil  money 
penalties  and  judicial  orders 
temporarily  barring  an  individual  fi-om 
serving  as  an  officer  or  director  of  a 
public  company,  as  authorized  by  the 
Remedies  Act.'»  Disclosure  of  such 
orders  or  sanctions  would  be  required, 
whether  or  not  the  court  makes  a 
finding  that  securities  laws  were 
violated.*® 


supervise  the  activities  of  a  bank)  and  N.Y.  Banking 
Law  §606  (authorizing  the  New  York 
Superintendent  of  Banks  to  take  possession  of, 
operate  or  liquidate  a  benking  organization). 

'*  Current  Item  401(f)(2)  and  proposed  Item 
4Ol(0(1)(ii). 

"  Current  Item  401(f)(3). 

''Current  Item  401(0(4). 

"Current  Item  401(0  (5)  and  (6). 

"Proposed  Item  4Ol(0(1)(iii)(A)  (1)  and  (2). 

"See.  e.g..  Section  20(d)  and  20(e)  of  the 
Securities  Act  |15  U.S.C  77t(d)  and  (e)l. 

"While  pourts  may  issue  orders  upon  a  proper 
showing  without  finding  securities  law  violations, 
all  administrative  orders  issued  by  the  Commission 
contain  findings  of  a  violation  or  violations  of 


Similarly,  disclosure  explicitly  would 
be  required  of  any  judicial  or 
administrative  finding,  order  or  sanction 
-issued  or  imposed  against  the 
designated  person  under  the 
enforcement  provisions  of  the  federal 
laws  and  regulations  governing  financial 
institutions,  as  amended  by  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989 
( "FIRREA").8i  as  well  as  under  similar 
state  statutes  and  regulations."^  For 
example,  the  proposed  disclosure 
requirements  would  reach  a  civil  money 
penalty  imposed  pursuant  to  a 
settlement  agreement  between  a 
designated  person  and  a  bank  regulator, 
where  the  final  order  neither  included 
findings  of  violations  of  the  law  nor 
imposed  any  limitation  on  that  person's 
acting  in  any  capacity  related  to  banks 
or  savings  and  loan  associations. 

b.  Fraud  in  connection  with  a 
financial  institution,  insurance 
company,  or  other  business  entity.  The 
proposals  would  expand  current 
provisions  by  requiring  disclosure  of 
legal  proceedings  involving  alleged 
violations  by  a  designated  person  of  any 
law  or  regulation  prohibiting  fraud  in 
connection  with  a  financial  institution, 
insurance  company  or  other  business 
entity.  Oisclosure  of  legal  proceedings 
involving  fraud  currenUy  is  limited  to 
criminal  fraud  proceedings,  civiJ  and 
administrative  actions  involving  fraud 
in  connection  with  violations  of 
securities  or  commodities  laws,  and 
orders  restricting  the  designated  person 
from  acting  as  a  director,  employee  or 
affiliated  person  of  a  bank,  savings  and 
loan  association  or  insurance  company 
or  from  engaging  in  related  activities 
based  on  that  person's  fraudulent 
conduct.  Consequently,  in  addition  to 
the  actions  for  which  disclosure  is 


securities  laws  and  regulations,  even  w)>en  the 
order  is  the  result  of  a  settlement  agreement. 
Consequently,  disclosure  of  all  orders  or  sanctions 
issued  by  the  Commission,  such  as  cease-and-desist 
orders,  pursuant  to  the  enforcement  provisions 
added  by  the  Remedies  Act  would  be  required 
under  both  current  and  proposed  provisions. 

"Pub.  L.  No.  101-73,  103  Stat.  183  (1989). 
FTRREA  amended  the  enforcement  provisions  of  the 
Federal  Deposit  Insurance  Act  ("FDIA")  |12  U.S.C. 
1811  etseq.].  the  Federal  Reserve  Act  (12  U.S.C.  221 
et  seq.].  the  Home  Owners  Loan  Act  of  1933  (12 
U.S.C.  1461  e(  seq.].  the  Bank  Holding  Company 
Act  of  1956  112  U.S.C  1841  ef  seq.],  the  Bank 
Holding  Company  Act  Amendments  of  1970  (12 
U.S.C.  1971  ef  seql  the  Bank  Protection  Act  of 
1968  112  U.S.C  1881  et  seq],  and  the  Federal  Credit 
Union  Act  |12  U.S.C.A.  1751  ef  se«j.).  The 
enforcement  provisions  relating  to  the  Farm  Credit 
Administration  are  found  in  the  Farm  Credit  Ad  of 
1971  (12  use.  2001  efse^.). 

"E.g..  Cal.  Financial  Code  §§5000-12000 
(California  laws  governing  savings  and  loan 
associations);  NY.  Banking  Law  §§  10-46  (New 
York  laws  establishing  the  New  York  Banking 
Department,  the  Superintendent  of  Banks,  and  their 
supervisory  and  r^ulatory  powers). 
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currently  raquirad.  the  proposals  would 
require  disclosure  of  a  court  order 
enjoining  the  decignated  person  from 
knowingly  defrauding  a  financial 
institution,  whether  or  not  the  court 
impoaed  restrictions  on  the  person's 
future  business  relationship  with  the 
institution."'  Another  example  of 
required  disclosure  would  be  a  court 
judgment  against  a  designated  person 
for  violating  consumer  fraud  statutes  in 
connection  with  that  person's 
business.** 

c.  Gvil  mail  and  wire  fraud.  The 
proposals  also  would  require  disclosure 
of  civil  and  administrative  proceedings 
relating  to  mail  and  wire  fraud."*  Thus, 
for  example,  court  orders  enjoining 
violations  of  mail  or  wire  fraud 
statutes."*  as  well  as  U.S.  Postal  Service 
orders  requiring  a  designated  person  to 
cease  and  desist  from  conducting  a 
scheme  or  device  for  obtaining  money 
or  property  through  the  mail  by  false 
representations."  would  be  disclosed. 

d.  Fiduciary  duties.  The  proposed 
amendments  would  extend  disclosure  to 
legal  actions  involving  laws  and 
regulations  governing  fiduciary 
obligations  owed  to  corporations, 
partnerships,  business  trusts  and  similar 
business  entities.**  If.  for  example,  a 
designated  person  was  subject  to  a  court 
order  resulting  from  a  breach  of  a 
fiduciary  duty  imposed  by  the 
Employee  Retirement  Income  Security 
Act  of  1974  ("ERISA").**  or  had  been 
found  to  have  breached  a  fiduciary  duty 
as  a  director  of  a  corporation,  in 
violation  of  state  corporation  or 
common  law.  disclosure  would  be 
required. 


UMI 


"SMISU.S.C  IMS  (allowing  civil  •cliom  by  the 
United  Suta«  to  enioio  the  execution  of  a  tcheme 
or  artifice  to  knowingly  defraud  a  financial 
institution.  ■•  prohibited  by  18  U.S.C  1344  IBank 
{raudll. 

•«SM.«.f..  Del.  Code.  Ann  tit.  6.  §$2513  etw^. 

•iPropaeMi  tlem  401(f)(iiiKA)(J). 

■^Generally,  legal  actioiu  involving  mail  or  wire 
fraud  would  be  criminal  proceedings  [tee  IS  U.S.C. 
1341,  piovidiog  criminal  penalties  for  fraud  and 
swindles  accomplished  through  the  mails  and  18 
U.S.C  1343.  providing  criminal  penahies  for 
scbenwa  and  artifices  to  defraud  by  means  of  wire. 
radio  or  Mtovisionj:  however,  the  Attorney  General 
of  lite  Unilad  States  may  commence  a  civil  action 
in  ahy  federal  court  to  enjoin  ongoing  or 
prospective  violations  of  iederal  mail  or  wire  fraud 
statutes.  IS  U.S.C  1345. 

"  See  3S  U.S.C  3006. 

•Propoaad  Item  401(n(lM>ii)(A)(2).  One  type  of 
a  "similar  buaineaa  entity"  under  the  propoeed  rule 
is  a  limilad  UabUily  oootpany.  which  strictly 
spaaking  la  naitlMr  a  oorporalion  nor  a  partnership, 
but  has  characteristics  of  both.  See  Del.  Codt  Ann. 
tit.  6.  S  IS-IOI  et  mq-  ior  an  example  of  a  sute 
sutute  (IMawwa)  praviding  for  the  organixatioa  of 
limited  HaWlity  cwnyMiiaa 

■*  Sea  S«tion  44M  of  KUSA  las  U.S.C  1 1091 
(ptovidiag  for  aquiiaMa  wmadiae  against  fiduciaries 
who  breach  Bdudify  Atfiaa  impoaad  by  ERISA). 


e.  Restrictions  on  any  business 
practice.  The  current  poovision 
requiring  disclosure  where  a  court 
enjoins  or  otherwise  limits  the 
designated  person  from  engaging  in  any 
business  practice*"  would  be  expanded 
to  require  disclosure  of  similar  orders 
issued  by  administrative  authorities." 
Under  the  pipposals.  for  example. 
Federal  Communications  Commission 
orders  requiring  a  designated  person  to 
cease  and  desist  bom  engaging  in 
activities  that  violate  regulations 
governing  telecommunications,*^ 
International  Trade  Commission  orders 
restricting  such  person  from  engaging  in 
unfair  practices  in  the  importation  of 
articles  into  the  United  States.*^  Federal 
Trade  Commission  orders  requiring  the 
person  to  cease  and  desist  from 
engaging  in  unfair  methods  of 
competition.**  and  other  similar  federal 
or  state  administrative  actions  would  be 
required  to  be  disclosed. 

t.  Request  for  comment  concerning 
civil  and  administrative  proceedings. 
The  proposed  provisions  discussed 
above  relating  to  civil  and 
administrative  proceedings  require 
disclosure  if  a  finding,  order  or  sanction 
relates  to  an  alleged  violation  by  a 
designated  person  of  securities, 
commodities,  banking  and  insurance 
laws  and  regulations  and  other 
designated  laws  and  regulations,  as  well 
as  orders  restricting  a  designated  person 
from  engaging  in  any  business  practice. 
Comment  is  requested  as  to  whether  the 
requirement  to  disclose  restrictions  on 
any  business  practice  is  sufficient  to 
apprise  investors  of  the  beckgroimds  of 
those  who  direct  the  affairs  of  public 
companies. 

Comment  also  is  sought  as  to  whether 
disclosure  relating  to  violations  of  laws 
governing  corporations,  partnerships  or 
other  entities  should  be  restricted  to 
violations  of  a  fiduciary  duty  provision, 
as  proposed,  or  restricted  further  to 
violations  of  a  fiduciary  duty  involving 
fraud.  Conunenters  also  are  requested  to 
address  whether  those  proposals  should 
be  expanded  to  require  disclosure  of 
findings,  orders  and  sanctions  entered 
in  proceedings  involving  alleged 
violations  of  any  laws  respecting  suc:h 
business  entities.  Finally,  comment  is 
requested  as  to  whether  there  is  any 
category  of  civil  or  administrative 
pnx^eeding  that  should  be  excluded 
from  the  disclosure  requirements  and 
the  reason  for  the  recommended 
exclusion. 


B.  Disclosure  of  Disciplinary  Actions  by 
Self-Regulatory  Organizations 

Under  the  proposals,  a  requirement 
would  be  added  to  describe  disciplinary 
sanctions  imposed  by  any  secmrities  or 
commodities  industry  self-regulatory 
organization  ("SRO")  that  oversees  the 
business  conduct  and  sales  practices  of 
its  members.*'  The  Commission 
requests  comment  as  to  whether  there 
are  any  classes  of  SRO  disciplinary 
proceedings  that  should  be  excluded, 
such  as  summary  pr(x:eedings  by  an 
SRO  wherein  the  designated  person  is 
fined  not  more  than  $2500  for  minor  or 
technical  violations  of  the  SRO's  rules 
and  procedures." 

C.  Disclosure  of  Comparable  Foreign 
Legal  Proceedings 

While  current  provisions  relating  to 
disclosure  of  a  designated  person's 
involvement  in  criminal  and  cuvil 
actions  do  not  distinguish  between 
foreign  legal  actions  and  those  taken 
within  the  United  States,  the  proposed 
amendments  explicitly  would  require 
disclosure  of  foreign  criminal 
convictions  and  civil  prcx:eedings  before 
foreign  courts.  Moreover,  provisions 
would  be  added  requiring  disclosure  of 
actions  by  foreign  administrative 
authorities.  Thus,  disclosure  would  be 
required  of  any  foreign  legal  pr(x:eeding 
that  is  comparable  to  a  domestic  legal 
proceeding  requiring  disclosure. 

These  propcNsals  reflect  the  ever- 
increasing  international  character  of 
financial  transacrtions  and  the  important 
role  played  by  foreign  authorities  in 
assuring  safe  and  efficient  financial 


"Current  Item  401(fX3Xii). 
*•  Proposed  Item  401(rKl)(iii)(B). 
*>See47U.S£.312. 
»SaelOU.S.C  1317. 

*<Sfwisu.si::.45. 


vPropoiad  Item  401(0(lKiv).  Section  3(aM26)  of 
the  Exchange  Act  |15  U.S.C.  78c(aj(26)l  defmes  self- 
regulatory  organization  es  any  lutional  securities 
exchange  registered  under  Section  6  of  the 
Exchange  Act  |15  U.S.C  78fl  (eg  .  the  New  York 
Stock  Exchange),  any  securities  association 
registered  under  Section  ISA  of  the  Exchange  Act 
(15  U.S.C.  780-3I  [eg.  the  National  Association  of 
Securities  Daelers  ("NASD")),  and  any  clearing 
agency  registered  under  Sactioa  17A  of  the 
Exchange  Act  (15  U.S.C  78q-1|  [e.g..  the  National 
Securities  Clearing  Corporation).  The  Municipal 
Securities  Rulemaking  Board  ("MSRB")  also  falls 
within  the  statutory  definition  of  a  self-regulatory 
organization,  but  the  MSRB  refers  all  disciplinary 
actions  to  the  NASD. 

Regulatiofu  under  the  Commodity  Exchange  Act 
|7  U.S.C  1  et  teq]  define  self-regulatory 
organization  as  contract  markets  registered  under 
Section  S  of  the  CommodHy  bchanga  Act  |7  U.S.C 
7|  [e.g..  the  Chicago  Board  of  Trade)  and  futunt 
associations  registered  under  Section  17  (7  U.S.C 
21|  of  that  Act  (e.g.,  the  rational  Futures 
Assocuition).  17  CFS  1.3(ee).  Clearing 
organizations,  as  defined  in  17  CFR  1.3(d)  {e.g..  the 
Commodity  Clearing  Corporation),  alao  are 
included  in  the  definition  of  self-regulatory 
organization  found  in  17  CFR  1.5fl(aHl). 

**Such  proceedings  would  include  action  taken 
pursuant  to  an  SRO  minor  rale  violation  plan  or 
similar  plan.  Sar  Rule  19d-I(cK2 )  1 1 7  CFR 
240.lM-l(cK2||.  . 


markets  world-wide.''  Comment  is 
requested  as  to  whether  there  are  any 
other  types  of  legal  proceedings  before 
foreign  authorities  that  should  be 
specifically  required,  as  well  as  whether 
.  any  foreign  legal  prcKeedings  should  be 
excluded  from  the  disclosure 
requirements. 

D.  Other  Legal  Proceedings 

1.  Arbitration  Proceedings 

While  not  specifically  included  in  the 
amendments  proposed  today,  the 
Commission  requests  comment  on 
whether  disclosure  should  be  required 
concerning  the  results  of  arbitration 
proceedings  arising  out  of  allegations  of 
violations  of  securities  or  commodities 
laws  and  regulations,  or  breaches  of  the 
laws  and  regulations  relating  to  other 
commercial  transactions.  Given  the 
widespread  use  of  arbitration  clauses,  as 
well  as  statutes  and  court  rules  that 
require  or  permit  claims  to  be  submitted 
to  arbitration  rather  than  to  courts, 
investors  may  consider  information 
regarding  a  designated  person's 
involvement  in  arbitration  proceedings 
material  to  their  investment  decisions. 

The  Commission  invites  comment  on 
whether  disclosure  should  be  required 
concerning  arbitration  awards  where  the 
action  would  have  been  disclosed  had 
the  claim  been  pursued  before  a  court, 
administrative  bcxly  or  SRO.  In 
addition,  (ximmenters  should  address 
whether  there  are  other  types  of 
alternative  dispute  resolution  that 
should  trigger  disclosure.  Comment  also 
is  requested  as  to  whether  there  are  any 
arbitration  proceedings  that  should  be 
exempt  from  disclosure  in  light  of  the 
nature  of  the  issues  involved  or  the 
insignificant  dollar  amount  of  the 
award.  Finally,  comment  is  solicited  as 
to  whether  there  should  be  dollar 
amount  thresholds  that  govern 
disclosure  and  whether  such  thresholds 
should  be  cumulative  figures  based  on 
multiple  arbitration  aw^s. 


"The  International  Securities  Enforcement 
C:ooper8tion  Act  of  1990  ("ISECA ")  [Sections  201- 
207  of  the  Securities  Acts  Amendments  of  1990, 
Pub.  L  No.  101-550. 104  Sui.  2713  (1990))  granted 
Uje  Ckumnission  the  authority  to  sanction  regulated 
entities  and  associated  persons  if  they  have  been 
convicted  of  certain  crimes  by  a  foreign  court  of 
competent  jurisdiction  within  10  years  of  filing  an 
application  with  the  Commission,  or  have  been 
found  by  a  foreign  financial  regulatory  authority  to 
have  violated  laws  and  regulations  that  are 
suTjstantially  equivalent  to  federal  securities  and 
commodities  laws.  See  Sections  203  and  205  of 
ISECA.  amending  Section  15(b)  (4)  and  (6)  of  the 
Exchange  Act  |15  U.S.C  78o(b)  (4)  and  (6)),  Section 
9(b)(4)  of  the  Investment  Company  Act  (15  U.S.C 
80a-9(b)(4)|,  and  Section  203(e)(7)  of  the 
Investment  Advisers  Act  (15  U.S.C  aOb-3(e)(7)). 


2.  Rule  2(e)  Proceedings 

The  (Dommission  also  solicits 
comment  as  to  whether  filers  should  be 
required  to  disclose  all  administrative 
actions  brought  by  the  Commission 
against  a  designated  person  pursuant  to 
Rule  2(e)  of  the  Commission's  Rules  of 
PracUce,**  Rule  2(e)  provides  for  the 
suspension  or  disbarment  of  certain 
professionals,  usually  attorneys  and 
accoimtants,  from  practicing  before  the 
Commission.««  Where  Rule  2(e)  orders 
relate  to  violations  of  the  federal 
securities  laws.'oo  disclosure  would  be 
required  under  both  the  current  and 
proposed  rules.  Should  the 
requirements  be  expanded  to  encompass 
Rule  2(e)  orders  based  on  lack  of 
professional  qualifications,' oi  lack  of 
character  or  integrity,  or  unethical  or 
improper  professional  misconduct,'"* 
the  conviction  of  a  felony  or  of  a 
misdemeanor  involving  moral 
turpitude,  or  the  disbannent  or 
revocation  of  a  license  to  practice  as  an 
attorney,  accotmtant.  engineer  or  other 
expert?  'O'  If  not,  commenters  should 
provide  specific  reasons  for  any 
recommended  exclusions.  If  it  is 
determined  that  all  Rule  2(e)  orders 
should  be  disclosed,  should  disclosure 
of  disciplinary  sanc:tions  imposed  by 
other  federal  and  state  authorities  or 
non-government  professional 
associations,  such  as  bar  associations, 
for  violations  of  standards  of 
professional  conduct  also  be  required? 

E.  Disclosure  Period  Expansion  to  10 
Years 

The  Commission  proposes  to  expand 
the  time  during  which  disclosure  is 
required  from  five  to  10  years,'®*  and  to 
delete  in  most  instances  the  provisions 
allowing  registrants  to  omit  information 
they  determine  is  neither  material  to  an 


'•17  CFR  201.2(e). 

••■'Practicing  before  the  Commission"  is  defined 
in  Rule  2(g)  [17  CFR  201.2(g))  to  include 
"transacting  any  business  with  the  Commission"  as 
well  as  "the  preparation  of  any  statement,  opinion 
or  other  paper  by  any  attorney,  accountant,  engineer 
or  other  expert,  filed  with  the  Commission  in  any 
registration  statement,  notification,  application, 
report  or  other  document  with  the  consent  of  such 
attorney,  accoununt,  engineer  or  other  expert." 

"»See  Rule  2(e)(l)(iii)  [17  CFR  201.2(eKl)(iii)l, 
allowing  the  Commission  to  suspend  or  disbar  a 
professional  that  has  been  found  by  the 
Commission  in  a  Rule  2(e)  proceeding  to  have 
violated  federal  securities  laws,  and  Rule  2(e)(3)  [17 
CFR  201.2(e)(3)J,  which  provides  for  a  sunmiary 
disbarment  or  suspension  by  the  Commission 
where  a  court  has  enjoined  the  professional  from 
future  violations  of  the  federal  securities  laws,  or 
where  the  person  has  been  found  by  a  court  or  t>y 
the  Commission  in  a  separate  {xoceeding  to  have 
violated  those  laws. 

'••  Rule  2(eKlKi)  (17CFR  201.2(e)(l)(i)|. 

■•'Rule  2(eKl)(U)  |17  CFR  20t.2(eXl)(ii)|. 

>o>Rule  2(e)(2)  117  CFR  201.2(e)(2)|. 

'<»<  Proposed  Item  401(f)(1). 


evaluation  of  the  ability  or  integrity  of 
the  designated  person  »•>*  nor  to  a  voting 
or  investment  decision,'**  Based  on  its 
experience  since  1978,  when  the 
original  disclosure  period  was  reduced 
from  10  to  the  current  five  years.'"'  the 
Commission  believes  that  many  legal 
proceedings  remain  material  beyond 
five  years.108  Of  course,  the  inclusion  of 
the  information  would  continue  to  be 
required  beyond  10  years  where 
necessary  to  render  statements 
otherwise  made  in  the  registration 
statement,  report  or  document  not 
misleading. 'o« 

Since  some  types  of  legal  proceedings 
may  have  a  greater  impact  on  voting  and 
investment  decisions  than  others,  the 
Commission  requests  comment  as  to 
whether  there  are  specific  actions  that 
should  be  disclosed  for  pericxls  less 
than  10  years.  For  example,  should 
misdemeanors  be  described  for  a  lesser 
period  than  felony  convictions? 
Commenters  favoring  that  approach 
should  specify  the  types  of  proceedings 
to  which  the  current  five-year  provision 
should  continue  to  apply.  On  the  other 


«"  Current  Item  401  and  Item  8(d)  of  the 
Regulation  A  oRiBring  circular  (Model  B). 

'"•Current  Item  401(g)  (1)  and  (2).  As  discussed 
in  Section  ni.A.l,  above,  the  materiality  provision 
*vould  be  retained  with  respect  to  bankruptcy  and 
insolvency  proceedings. 

""See  Section  n,  above,  for  back^ound  relating 
to  this  requirement. 

'"•This  comports  with  the  President's 
Commission  on  Organized  Crime's  1986 
reconunendation  that  disclosure  of  all  legal 
proceedings  required  by  Item  401  of  Regulation  S- 
K  be  extended  to  at  least  10  3^ears  to  pro\-ide 
adequate  notice  to  investors  and  government 
agencies  as  to  the  background  of  corporate  officials. 
See  President's  Commission  on  Organized  Crime. 
THE  EDGE:  Organized  Crime,  Business,  and  Labor 
Unions,  Report  to  the  President  and  the  Attorney 
General  p.  345  (March  1986). 

'"Rule  408  [17  CFR  230.4081  under  the 
Securities  Act,  Rule  12b-20  [17  CFR  240.12b-20| 
under  the  Exchange  Act,  and  Rule  6b-20  under  the 
Investment  Company  Act  [17  CFR  270.8b- 20) 
require  registrants  to  disclose,  in  addition  to  the 
information  expressly  required  to  be  included  in  a 
registration  statement  or  report,  any  further  material 
information  as  may  be  necessary  to  make  the 
required  statements,  in  light  of  the  circumstances 
under  which  they  are  made,  not  misleading.  Cf. 
Releases  No.  33-5758  (November  2,  1976)  |4t  FR 
49493)  and  No.  33-5949  (July  28,  1978)  (43  FR 
34402]  stating  that  information  regarding  events 
occurring  outside  the  five-year  period  may  be 
material  and  should  be  disclosed.  For  examples  of 
civil  actions  finding  legal  proceedings  over  five 
years  old  to  be  material,  see  SEC  v.  Scott,  565 
F.Supp.  1513  (S.D.N. Y.  1983)  (prospectus  deemed 
materially  false  and  misleading,  in  part  because 
1961  Canadian  fraud  conviction  not  disclosed  in 
1980  prospectus);  Bertoglio  v.  Texas  bill  Co..  488 
F.Supp.  630  (D.  Del.  1980)  (1964  Commission  bar 
should  have  been  disclosed  In  1979  proxy  materials 
notwithstanding  five-year  disclosure  requirement). 
See  also  Calderon  v.  Tower  Associates  Int'l.  Civil 
No.  88-124a-FR  (D.  Ore.  March  28,  1969)  (order 
compelling  answers  to  interrogatories)  (criminal 
securities  law  violations  occtirring  in  1977  and 
1979  deemed  material  and  diacoverable 
notwithstanding  Item  401(f)  five-year  provisions). 
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hand,  disclosure  may  be  appropriate  for 
periods  longer  than  10  years  with 
respect  to  certain  types  of  legal 
proceedings — for  example:  criminal 
fraud  convictions;  civil,  administrative 
and  SRO  actions  based  on  h-aud 
involving  securities,  commodities, 
financial  institutions,  insurance 
companies  or  other  businesses;  actions 
involving  mail  and  wire  fraud;  and, 
proceedings  resulting  in  the  removal  or 
bar  from  acting  in  a  decision-making 
capacity  in  connection  with  a  financial 
institution  or  other  business.  Should 
these  types  of  legal  proceedings  be 
disclosed  for  longer  periods,  such  as  15 
or  20  years,  or  indefinitely?  Should 
disclosure  be  required  so  long  as  the 
designated  person  is  subject  to  the 
order?  Ckimmenters  should  provide  an 
analysis  in  support  of  any  speciHc  time 
period  recommended. 

Many  legal  proceedings  based  on 
violations  of  federal,  state  or  other  laws 
or  rules  or  SRO  rules  result  in  orders  or 
sanctions  that  remain  in  place  for 
indefinite  periods.  For  example,  many 
injunctions,  cease-and-desist  orders  and 
industry  bars  are  imposed  permanently 
and  remain  in  force  until  further 
judicial  or  administrative  action  is  taken 
to  vacate  the  order.""  Should  the 
current  five-year  disclosure  period  be 
maintained,  with  the  exception  that  any 
injunction,  cease-and-desist  order, 
industry  bar  or  other  continuing  order 
or  bar  would  be  required  to  be  disclosed 
for  as  long  as  the  designated  person  is 
subject  to  the  order  or  sanction,  even 
when  the  order  or  sanction  was  imposed 
more  than  five  years  ago?  Would  that 
have  the  effect  of  providing  sufficient 
disclosure  of  the  conduct  most  relevant 
to  investors'  voting  decisions?  If  such  a 
provision  were  adopted,  would  it  be 
appropriate  to  provide  some  outer  limit 
(such  as  10  or  15  years)  after  which 
disclosure  could  be  discontinued? 

F.  Form  and  Schedule  Amendments 

As  outlined  above,^<*  legal 
proceedings  disclosure  requirements 
vary  among  certain  forms  and 
schedules.  The  Commission  proposes  to 
amend  the  requirements  found  in 
Schedules  13D,  13E-3, 14A  "2  and 


■■"For  •  ducuMioo  of  disclosure  where  a  court 
grants  relief  from  a  permaoent  injunction  based  on 
conduct  occurring  after  imposition  of  the  order,  see 
n.  55.  above. 

■  *  ■  Section  Q.  above. 

'"This  proposed  change  would  only  affect 
discloeure  raiating  to  participants  in  election 
conleeta.  which  currently  requires  disclosure  only 
of  criminal  convictioae  within  the  past  10  years. 
See  current  Item  S4bXlJ(iii)  of  Schedule  14A.  Of 
course,  all  pnmy  sUMmants  involving  the  election 
of  directon  would  ha  afiscted  by  the  rule  proposals 
generally  beceuse  Uam  7(b)  requires  that  the 
infomution  sperified  in  ftem  401  be  included  with 
respect  to  duidaa,  officers  and  director  nominee*. 


14D-1  and  the  Regulation  A  offering 
circular  (Model  B)  to  conform  with 
those  of  Regulation  S-K  Item  401. "^ 
The  Commission  solicits  comment  as  to 
whether  any  schedule  or  form  identified 
above  should  not  be  conformed  with 
proposed  legal  proceedings 
requirements,  and  requests  that 
commenters  provide  the  specific 
rationale  for  any  exclusion 
recommended. 

As  discussed  above,  the  Item,  forms 
and  schedules  identify  persons  for 
whom  the  legal  proceedings  disclosure 
is  required;  "*  the  proposed 
amendments  would  specify  that 
disclosure  is  required  where  the 
function  performed  by  a  designated 
person  is  performed  by  others,  directly 
or  indirectly,  pursuant  to  a  management 
or  service  contract,  or  otherwise."' 
Comment  is  requested  as  to  whether 
there  is  any  class  of  persons  not 
currently  subject  to  legal  proceedings 
disclosure  that  should  be.  For  example, 
should  disclosure  relating  to  promoters 
or  control  persons  be  required  beyond 
the  current  12  month  period  following 
an  initial  public  offering,  thus  requiring 
disclosure  in  Exchange  Act  annual 
reports?  Is  there  any  class  of  persons 
currently  identified  as  designated 
persons  that  should  not  be?  Should  the 
Regulation  S-K  Item  401  provisions  be 
expanded  to  require  disclosure  relating 
to  persons  participating  in  the  offering 
of  a  penny  stock  if  the  disclosure 
document  is  furnished  in  connection 
with  such  an  offering?  "" 

Finally,  the  Commission  solicits 
comment  as  to  whether  legal 
proceedings  disclosure  provisions 
should  be  add^d  to  any  forms, 
schedules  or  other  documents  where  not 
required  currently.  For  example,  should 


■ "  The  chances  to  these  forms  and  schedule*  are 
found  in  propos>-d  Item  2(d)  of  Schedule  13D: 
proposed  Item  2(e)  of  Schedule  13E-3;  proposed 
Item  SCbUlHiii)  of  Schedule  14A:  propa«ed  Item 
2(e)  of  Schedule  I4[>-1 :  and  proposed  Part  11. 
Ofiering  Circular  Model  B.  Item  S<d)  of  Fonn  1-A. 

<*•  Seen.  22. above. 

"*  For  a  discussion  of  disclosure  obligations 
relating  to  registrants  that  are  partnership*  or  trusts. 
or  who4e  management  service*  are  provided  by 
outside  parties  pursuant  to  management  contracts, 
service  agreements  or  otherwise,  see  introduction  to 
Section  01.  Loove. 

■  '•  Section  504  of  the  Penny  Stock  Reform  Act 
(Title  V  of  the  Securities  Enforcement  Remedies 
and  Penny  Stock  Reform  Act.  Pub.  L.  No.  101-429) 
amended  Section  1S(1>K6)  of  the  Exchange  Act  |15 
U.S.C  7So(bN6)1  to  authorize  the  Commission  to  bar 
or  take  other  administrative  action  against  a 
"person  participating  in  the  offering  of  penny 
stock."  As  amended.  Section  1 5(b)(6)  defines  a 
person  participating  in  the  ofTering  of  a  penny  stock 
to  include  "any  person  acting  as  any  promoter, 
finder,  consultant,  agent  or  other  person  who 
engages  in  activities  with  a  broker,  deeler,  or  issuer 
for  purpose*  of  the  issuance  or  trading  in  any  penny 
stock,  or  inducing  or  attempting  to  induce  the 
purchase  or  sale  of  any  penny  stock." 


legal  proceedings  involving  persons 
issuing  securities  pursuant  to  an 
exemption  under  Regulation  B,^'^ 
relating  to  fractional  undivided  interests 
in  oil  and  gas  rights,  be  required  to  be 
disclosed  in  the  offering  sheet  delivered 
to  investors? 

rV.  Investment  Company  Act  Disclosure 

The  Commission  is  proposing  to  add 
legal  proceedings  disclosure,  as 
proposed  to  be  amended,  to  investment 
company  registration  statement  forms 
and  to  expand  the  scope  of  legal 
proceedings  disclosure  in  proxy 
statements.  Currently,  legal  proceedings 
disclosure  is  specifically  required  only 
In  Investment  company  proxy 
statements  related  to  the  election  of 
directors."*  Investment  Company  Act 
disclosure  documents  are  intended, 
among  other  things,  to  inform  investors 
and  investment  company  shareholders 
about  matters  that  concern  the 
backgroimd  and  qualifications  of  those 
persons  who  oversee  (such  as  directors) 
or  manage  (such  as  investment  advisers) 
an  investment  company  and  Its  assets. 
The  Commission  believes  that 
disclosure  of  Information  concerning 
legal  proceedings  may  be  material  to 
investors  and  shareholders  and  is, 
therefore,  proposing  to  require  this 
disclosure  in  investment  company 
disclosure  docimients. 

The  proposed  amendments  would 
require  Item  401(f)  disclosure  in 
Investment  company  prospectuses. ' " 
Because  most  investment  companies  are 


»■' 17  CFR  230.300-230.346. 

"•Item  22(b)(4)  of  Schedule  14A.  Prior  to  the 
recent  amendments  to  the  proxy  rules  applicable  to 
investment  companies,  which  consolidated  the 
disclosure  requirements  in  Item  22  of  Schedule  14A 
(Release  No.  IC-20614  (October  13.  1994)  (59  FR 
526891),  Rule  20*-l  under  the  Investment  Company 
Act  required  legal  proceedings  disclosure  by 
reference  to  Item  7  of  Schedule  14A. 

'  '*  Proposed  amendments  to:  Item  5  of  Form  N- 
lA  (open-end  investment  companies);  Item  9  of 
Form  N-2  (closed-end  investment  companies)  Item 
6  of  Form  N-3  (separate  accounts  that  offer  variable 
annuity  contnct*  that  are  registered  under  the 
Investment  Company  Act):  Form  N-4  (separate 
accounts  that  offer  variable  annuity  contracts  which 
ore  registered  under  the  Investment  Company  Act 
as  unit  investment  trusts):  Items  11. 12.  and  16  of 
Form  N-5  (small  busines*  investment  companies): 
Item  28  of  Form  N-8B-2  (unit  investment  trusts); 
Items  26.  27.  and  28  of  Form  N-8B-3  (investinent 
componia*  issuing  periodic  payment  plan 
certificates):  Item*  29  and  34  of  Form  N-aB-4  (fiace 
amount  certiHcate  companie*). 

The  Commission  also  Is  proposing  amendments 
to  Schedules  A  and  B  of  Regulation  E  |17  CFR 
230.610aj  under  the  Securitio*  Act  which  would 
require  offering  circulars  used  by  soull  busines* 
investment  companies  and  tMuino**  development 
companie*  relying  on  the  Regulation  E  exemption 
to  include  the  infonnation  specified  in  proposed 
Item  401(()  as  to  each  director,  executive  officer  and 
advisory  board  menibot  of  the  issuer  aitd  as  to 
managerial  persons  of  tlM  investment  adviser  of  the 
issuer. 


externally  managed  by  investimiil 
advisers,  the  Coaiausaioa  aiao  is 
propo^Qg  to  require  dteclosure 
concemliag  not  only  directors  and 
officers  of  the  investment  oontpany,  but 
also  "managerial  persons"  of  the 
investment  adviser.'^  For  the  purposes 
of  the  l^al  proceedings  disclosure, 
"managerial  persons"  would  mean 
"affiliated  persons"  of  the  investment 
adviser  as  that  term  is  defined  in  sectiaa 
2(a)(3)  of  tlte  Investment  Company 
Act  1^  wiio  are«ngaged  in  the 
management,  direction,  superiision.  or 
performance  of  any  activities  related  lo 
the  investment  company. ''^  This 
definition  would  include,  for  example, 
ofioers  or  taapkoyees  of  the  investment 
adviser  whose  duties  are  related  to  the 
management  of  an  inTostment 
company. '23  On  the  other  hand,  the 
definition  is  not  intended  to  require 
disclosure  with  resped  to  persons 
affiliated  with  the  investaient  adviser 
who  have  oo  nanageriai  or  simiiar 
responsifaiiitics  ivith  mpect  to  tbe 
investment  compaoy."*  The 
Conmissian  requests  comment  <m 
whether  dte  proposed  definition  of 
"managerial  penons"  will  xesoh  in 
appn^riate  disclosure  that  will  provide 
material  infonnation  to  inveatHkent 
roiapany  investors  and  shareholders.  '^ 

""'-■" 'm  hi"M>Miil  iiianiMj 

registered  as  a  aapaaoie  aceaHtt  aa  FoTM*  M^  N- 
4  or  K-RJi--}  dim^i^tf^ff  — -j^  \ff  Myiip)^  ^  itga] 

proceedii;gs  iovojviqg  the  dirBCiaa,«Su»saMi 
employees  of  the  spansoriog  insurance  company,  or 
it*  affiltota*,  who  paitiUpate  Arectly  in  the 
iiiuiagemem  or  aoiiiiivSliaQun  of  the  eepsraie 
eccount. 

"tS  O&Caaa-Vain  AaafBMM  ponM  iK 

tiimfmmmmhaMmaif<*kBf^imaltyammm 
contral*  aore  dHM  S«i  af  the  «atii«  aaoHihia  of 

a  person:  ^ii)a  panaa  af  which  a^om iiMa  S%  «f 
the  woting  aecuritiss  is  owned  or  caotnailad  by  a 
person:  (iii)  a  person  that  is  cootraJled.  coatroUed 
by.  or  under  common  control  with,  a  person;  (jv) 
any  tjffjcpr.  director,  partner,  or  emp)a\'ees  of  a 
person;  (v)  if  such  person  is  an  irrveetiiieiit 
coa^Msy,  the  io  vvstmeot  adviser  or  anv  snember  of 
the  aMaory  board  thereof:  and  iyi)  if  the  parsoa  i* 
an  uniiMorparaaed  tavenmeol  iiinpaay  wHiwtil a 
boaHl  of  diiecton,  tiie  depoaitor  Iharaot 

'^'The  term  "managerial  persaae"  taaimilarla, 
but  not  the  same  as,  tbe  term  'teaix^aoient  panes" 
used  in  Rule  206I4J--4  under  the  Investmen: 
Advisers  Act  1l7  CFR  275.206l4)-4],  Rule  26614}- 
4  reqoiies  investmoirt  advisers  to  iTisclose  to  their 
clieiM  certain  financial  aixl  <Kacip!tnaffy 
Inbnnatioa  about  the  iaueatmeat  adviser  or  « 
managHaaat  penoD  of  tbe  adviaoc  fior  parpaaes  of 
Rule  206(4)-(.  a  management  persan  is  ^efawd  aa 
a  person  who  cootroU  the  sdviser  at  detenoiues  the 
geoecal  investment  advice  givan  Xo  clients. 

"^  This  rtitrlngi^iy  wqu]^  '"^Itdp  »  ftUld'a 

portfolio  manager  ae  well  as  any  iaeiid>ar«f  a 
pertfoTio  management  conuniltae. 

'"For  a  large  company  with  Investment  adtisory 
services  and  «her  t>pes  of  ^asin<>sses.  monitoring 
and  repertMig  legal  prooeedrngs  abool  atl  persons 
affiUoMd  «rilh  thaconapaav  oouM  ibe  oesdv  aad 

*^Tten*Bx 
w»aM  Mtfmn  i 


The  Cnmnitssion  also  is  propoMng  to 
conform  the  legai  proceedings 
disclosure  in  proxy  statements  to  tiw 
registration  statement  fonns,  as 
proposed  to  be  amended.  The  proposed 
disciosure  in  proxy  statements  for 
o£Qcers  and  directors  of  the  investment 
company  and  managerial  persons  of  the 
investment  adviser  would  be  reqtiired 
6ofMn  omnecticn  wHh  the  election  of 
directors,  as  currently  required,  and  in 
proxy  statements  se^dng  approval  of  an 
investment  advisory  contract.' 2*  Legal 
proceedings  disckmire  nuy  be  as 
relevant  to  a  shareholder's  assessment  of 
an  investinent  advisory  oontnct  as  it  is 
to  die  election  of  directors. 

V.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  and  fonn  amendments  or 
suggest  additional  changes  or  comment 
on  other  matters  that  might  have  an 
impact  on  the  amgiwini^fi^^.  gei  qu{  iq 

this  reieasa  are  invited  to  do  so  by 
submitting  them  in  triplicate  to 
Jonathan  G,  Katz,  Secretary.  Securities 
and  Exchange  Conausaon,  4S0  Fitth 
Stiaet.  N.W^  WaAingtnn.  DXL  20S49- 
eoOflL  ComnHitf  is  raquesled  on  the 
impact  of  the  proposals  from  the  point 
of  view  of  (fae  pnhiic,  the  entities  or 
persons  making  filings  afieded  by  die 
praposalai  and  tbe  persons  with  respect 
to  whom  <bsclosure  would  be  made. 
TIk  CoRUBtssion  fuithei  requests 
cominent  on  any  oNRpstitive  burdens 
that  might  resuh  from  adoption  of  the 
proposals.  CoBunents  on  this  inquiry 
will  be  considered  by  the  Commission 
in  conqilying  with  its  responsibilities 
under  Section  19(a)  of  the  Securities 
Act,«»  Section  23(a)  of  tbe  Exchmge 
Act,>»  and  Section  38(a)  of  tbe 
hwertraent  Company  Act.f  Coounent 
letters  should  refw  toflte^No.  S7-31- 
94.  All  comments  recej^^etl  will  be 
available  for  puWic  inspection  and 
copying  in  the  GommissioB's  Public 
Reference  Room,  450  Rfth  Street.  N.W., 
Washington,  D.C  20549-6009. 

VI.  Cost-Benefit  Analysts 

To  assist  the  Commissicn  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed  changes  to 
disclosure  requirements  contained  in 
this  release,  ctlmiuenters  are  requested 


otherwise  barsed  under  section  9(al  of  the 
In  veoment  Company  Act  fl  S  U.&C  80a-«fa )] ,  who 
have  been  permitted  by  the  Conunission  under 
section  9ic)  of  the  laveatiaeBl  Cooipeay  Ad  jlS 
U.S.C.  80a-91cj]  to  be  associated  with  an 
investment  company. 

'»  Proposed  item  ?2ta1l3)tvnV 

'»lSU.S.C.7Wte). 

'» 15  U.&C  7aHfe1. 

•^tsu.sxiasa^ane}. 


UMI 


to  provide  views  and  data  relating  to 
any  costs  and  benefits  associated  vaA 
these  proposals.  It  is  expected  that  Aa 
enhanced  legal  proceeding  disclosure 
provisions  will  modestly  Increase  most 
registrants'  costs  and  compliance 
burdens.  A  requirement  to  provide 
additional  information  for  longer 
periods  of  time  than  currently  required 
in  documents  filed  under  the  Securities 
Act,  Exchange  Act  and  Investment 
Company  Act  should  not  significantly 
increase  the  burden  on  company 
resources,  sine*  many  registrants  and 
others  already  are  required  to  gather 
information  regarding  the  backgrounds 
of  directors,  officers  and  others.  It 
appears,  however,  that  any  additional 
expense  may  be  justified  in  view  of  the 
material  inConnation  that  would  be 
made  avaiUUe  to  investors. 

Vn.  Summary  of  Initial  R^ulatory 
Flexibility  Analysu 

An  initial  regulatory  flexibility 
analysis  has  been  pivpared  in 
accordance  with  5  U.S.C  603 
concerning  the  proposed  amendments 
to  hem  401  of  Ragulations  S-K  and  S- 
B.  the  HegulatiaB  A  ofiRing  arcakr 
(Model  B),  Sdwdttfes  13IX  13E^.  14A 
and  140-t,  Farms  N-IA,  N-2.  N-^,  N- 
4.  N-5.  N-8B-2.  N-8B-3  and  N-.8B-4, 
and  Regulation  E.  The  analysis  notes 
that  tbe  jMoposed  amendments  are 
intended  to  provide  investtirs  widi  more 
infonnation  regarding  the  badcgraund  of 
those  who  exercise  control  over  the 

affairs  of  public  r^nrnpanioff 

As  discussed  more  fnlly  in  the 
analysis,  the  proposed  changes  •would 
affect  persons  that  are  small  entities,  as 
defined  by  the  CommitsioB's  rules.  It  is 
expected  that  incieased  reporting, 
recordkeeping  and  compliance  burdens 
would  result  from  the  changes.  The 
analysis  also  indicates  that  there  are  00 
current  iederal  rules  that  duplicate, 
overlap  or  ccmfiict  with  the  revised  Ic^l 
proceedings  disclosure  provisions. 

As  statea  In  the  analysis,  several 
possible  significant  alternatives  to  tbe 
proposals  were  considered,  including, 
among  others,  establishing  different 
compliance  or  reporting  requirements 
for  small  entities  or  exempting  them 
from  all  or  part  of  the  proposed 
requirements.  As  more  fully  discussed 
in  the  analysis,  the  alternatiA-es  were 
either  addressed  in  the  proposals, 
inconsistent  with  die  purposes  of  tbe 
federal  securities  laws,  or  otherwise 
without  fustification. 

Wiitten  comments  are  encouraged 
with  respect  to  any  aspect  of  the 
analysis.  Such  comments  mil  be 
considoed  in  the  preparation  of  the 
Final  Regulatory  Flexibility  Analysis  if 
the  proposed  revisions  are  adopted.  A 
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copy  of  the  analysis  may  be  obtained  by 
contacting  James  R.  Budge.  Office  of 
Disclosure  Policy,  ENvision  of 
Corporation  Finance,  at  (202)  942-2910, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  N.W.,  Washington.  D.C 
20549-6009. 

Vni.  statutory  Basis  for  Rules  and 
Forms 

The  Commission  is  proposing 
amendments  to  Item  401  of  Regulations 
S-K  and  S-B.  Regulation  A  and 
Regulation  E  pursuant  to  Sections  3(b). 
6.  7. 8. 10.  and  19  of  the  Securities  Act. 
Other  amendments  to  Item  401  and 
amendments  to  Schedules  13D,  13E-3. 
14A  and  14D-1  are  proposed  pursuant 
to  Sections  12. 13. 14. 15(d)  and  23  of 
the  Exchange  Act.  The  Commission  also 
is  proposing  amendments  to  the  proxy 
rules  applicable  to  investment 
companies  and  to  investment  company 
registration  statement  forms  pursuant  to 
Sections  8(b).  20(a)  and  38(a)  of  the 
Investment  Company  Act. 

List  of  Subjects  in  17  CFR  Part  228.  229, 
230.  239,  240,  and  274 

Investment  companies.  Registration 
requirements,  Reporting  and 
recordkeeping  requirements,  Securities. 

Text  of  the  Proposed  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  Part  228 
continues  to  read  as  follows: 

Autherity:  15  U.S.C.  77e,  77f.  77g,  77h,  77j, 
77k.  771.  77m(25).  77aa(26),  77ddd.  77eee. 
77ggg.  77hhh.  77iii.  77nnn.  7788a,  78/,  78in. 
78n.  78o.  78w.  78/i.  80a-B.  80»-29,  80»-30. 
80a-37.  80b-ll.  unless  otherwise  noted. 

2.  Section  228.401  (Item  401)  is 
amended  by  revising  paragraph  (d)  to 
read  as  follows: 

f  228.401    (Item  401)  Dkactor*.  executive 
ofnosre,  promoter*  and  control  persons. 

(d)  Involvement  in  certain  legal 
proceedings. 

(1)  Describe  any  of  the  actions  listed 
below,  not  subsequently  reversed, 
suspended,  vacated,  annulled  or 
otherwise  rendered  of  no  effect,  taken 
during  the  past  10  years  that  involved 
any  executive  officer,  director  or  person 
nominated  to  become  a  director  of  the 
small  business  issuer: 

(i)  Bankruptcy  or  other  insolvency 
proceedings.  The  initiation  of  any 
federal,  state  or  foreign  bankruptcy  or 


insolvency  proceeding  by  or  against,  or 
the  appointment  of  a  receiver, 
conservator,  fiscal  agent  or  similar 
officer  for  the  business  or  assets  of  any 
such  person,  any  partnership  in  which 
such  person  was  a  general  partner  at  or 
within  two  years  before  the  time  of  such 
initiation  or  appointment,  or  any 
corporation  or  business  association  of 
which  such  person  was  an  executive 
officer  at  or  within  two  years  before  the 
time  of  such  initiation  or  appointment. 
The  foregoing  shall  be  described  if 
material  to  an  investment  or  voting 
decision. 

(ii)  Criminal  proceedings.  The 
conviction  of  such  person  in  a  federal, 
state  or  foreign  criminal  proceeding 
(including  convictions  entered  on  a  plea 
of  nolo  contendere),  or  the  naming  of 
any  such  person  as  the  subject  of  a 
pending  criminal  proceeding  (excluding 
traffic  violations  and  other  minor 
offenses). 

(iii)  CJvi7  and  administrative 
proceedings.  The  issuance  in  a  federal, 
state  or  foreign  civil  or  administrative 
proceeding  of: 

(A)  A  finding,  order,  judgment,  decree 
or  sanction  to  which  such  person  was 
subject,  relating  to  an  alleged  violation 
of: 

(2)  Any  seciuities  or  commodities  law 
or  regulation,  or 

(2)  Any  law  or  regulation  respecting 
financial  institutions,  insurance 
companies,  or  fiduciary  duties  owed  to 
a  partnership,  corporation,  business 
trust  or  similar  business  entity, 
including,  but  not  limited  to,  a 
temporary  or  permanent  injunction, 
order  of  disgorgement  or  restitution, 
civil  money  penalty  or  temporary  or 
permanent  cease-and-desist  order,  or 
removal  or  prohibition  order,  or 

[3]  Any  law  or  regulation  prohibiting 
mail  or  wire  fraud  or  fraud  in 
connection  with  any  business  entity; 

(B)  An  order  enjoining  or  otherwise 
limiting  such  person  trom  engaging  in 
any  type  of  business  practice. 

(iv)  Self-regulatory  organization 
proceedings.  The  imposition  of  a 
sanction  against  such  person  by: 

(A)  A  self-regulatory  organization,  as 
defined  in  Section  3(a)(26)  of  the 
Exchange  Act  [15  U.S.C.  78c(a)(26)): 

(B)  A  contract  market  designated 
pursuant  to  section  5  of  the  Commodity 
Exchange  Act  [7  U.S.C.  7); 

(C)  A  futures  association  registered 
under  section  17  of  such  Act  [7  U.S.C. 
21);  or 

(D)  Any  substantially  equivalent 
foreign  authority  or  organization. 

(2)  Control  persons  and  promoters. 
Any  small  business  issuer  that  has  not 
been  subject  to  the  reporting 
requirements  of  Sections  13(a)  or  15(d) 


of  the  Exchange  Act  (15  U.S.C.  78m(a) 
or  78o(d))  for  the  12  months 
immediately  prior  to  the  filing  of  the 
registration  statement,  report,  or 
statement  to  which  this  Item  is 
applicable  also  shall  describe  any  action 
enumerated  in  this  paragraph  (d),  for  the 
time  period  specified  herein,  that 
involved  a  control  person  of  the  small 
business  issuer.  If  any  such  issuer  was 
organized  within  the  past  five  years, 
comparable  disclosure  is  required  with 
regard  to  any  promoter  of  the  small 
business  issuer. 

Instructions  to  Paragraph  (d)  of  Item 
401 

1.  For  purposes  of  computing  the  10  year 
period  referred  to  in  this  paragraph,  the 
disclosure  period  applicable  to  a  final 
conviction,  order,  judgment,  decree  or 
sanction  shall  begin  with  its  d6te  of  entry. 
The  disclosure  period  applicable  to  a 
preliminary  order  shall  commence  when  the 
rights  of  appwal  from  such  order  have  lapsed. 
Any  conviction,  order,  judgment,  decree  or 
sanction  that  is  appealed  shall  continue  to  be 
disclosed  until  ultimately  reversed, 
suspended,  vacated,  annulled  or  otherwise 
rendered  of  no  effect,  at  which  time 
disclosure  shall  no  longer  be  required.  With 
respect  to  bankruptcy  and  insolvency 
proceedings,  the  computation  date  shall  be 
the  date  of  filing  for  uncontested  petitions  or 
the  date  u(>on  which  approval  of  a  contested 
petition  became  final.  In  the  case  of 
receiverships  and  conservatorships,  the 
computation  date  shall  be  the  date  the 
receiver  or  conservator  was  apf>ointed. 

2.  The  small  business  issuer  is  permitted 
to  explain  any  mitigating  circumstances 
associated  with  actions  reported  pursuant  to 
this  paragraph. 

3.  For  purposes  of  this  paragraph,  the  term 
financial  institution  includes  any  bank,  bank 
holding  company,  savings  association,  or 
savings  and  loan  holding  company,  as 
dePmed  in  Section  3  of  the  Federal  Deposit 
Insurance  Act  [12  U.S.C.  1813],  any  federal 
or  state  credit  union,  as  defined  in  Section 
101  of  the  Federal  Credit  Union  Act  1 12 
U.S.C.  1752),  or  any  system  institution  of  the 
Farm  Credit  System,  as  defined  in  Section 
5.35  of  the  Farm  Credit  Act  of  1971  (12 
U.S.C  2271],  or  any  substantially  equivalent 
foreign  institution. 

4.  If  the  information  called  for  by  this 
paragraph  is  being  presented  in  a  proxy  or 
information  statement,  no  information  need 
be  given  respecting  any  director  whose  term 
of  office  as  a  director  will  not  continue  after 
the  meeting  to  which  the  statement  relates. 

5.  If  the  small  business  issuer  is  a 
partnership  or  a  trust,  the  information 
required  by  this  paragraph  shall  be  provided 
with  respect  to  each  general  partner  of  the 
partnership,  each  trustee  of  the  trust,  and  any 
other  person  providing  services  to  such 
entities  that  are  comparable  to  those 
provided  by  the  persons  identified  in  this 
paragraph.  Where  management  services  are 
provided  the  small  business  issuer  by  outside 
parties  pursuant  to  a  management  or  service 
contract  or  otherwise,  the  infomiation  called 


for  bjr  ikia  {MBi^ilib  ahdl  be  dbdoMd  wMi 
respect  to  the  peisaos  idaotiCad  in  iMs 

paragraph,  as  well  as  any  other  person 
providing  comparable  services  on  behalf  of 
the  small  business  tssoer. 

6.  Parapvpli  (dNZ)  alMfl  not  apply  toany 
subsidiary  of  a  small  business  issuer  that  has 
been  reporting  pursuant  to  Section  13{a)  or 
1S(4U  of  the  KwAaiy  Ad  (15  USJC  rem(a) 
or  78o(dJ)  for  the  12  nooths  iniBaediately 
prior  to  the  tiliag  of  the  registration 
statement,  report  or  statemeot. 

PART  22»<^STANDARD 
INSTRUCTIONS  FOR  FILING  FORMS 
UNDER  SECUnmES  ACT  OF  1933. 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  197S— 
REGULATION  S-K 

3.  The  general  authority  citation  for 
Part  229  continues  to  read  in  part  as 
follows: 

Aelherit/  15  US.C  77*.  77i,  77g,  ZTh.  771 
77k.  77s,  77aB{25).  77«i<2B).  77d«l«t  77eee, 
77ggg.  77hhh.  77iii.  77f^  77nna,  779S8,  7ac 
78i,  7^,  7&1,  7am,  7«n.  7»o.  7«w.  T%li(d),  7«e, 
79n,  79t.  «0a-^.  80a-29,  aOa-v30.  aOa-37  and 
80b-l  1,  unless  otherwise  ootad. 

•  •         *         •         • 

4.  The  authority  citation  folkm-ing 
§  229.401  ii  removed. 

5.  Section  229.401  (Item  401)  is 
amended  by  revising  paragraph  (f)  and 
by  remoring  paragraph  (g)  to  read  as 
follows: 

§229.401    <ltem401){Nrectora,execwti«e 
officers,  promoteis  and  control  person*. 

*  •        *        *        • 

(0  Inx'oivement  in  certaia  iegal 
proceedings. 

(l)Oesciibe  any  of  the  actions  listed 
below,  not  subsequently  reversed, 
suspended,  vacated,  annulled  or 
otherwise  rendered  of  no  effect,  taken 
during  the  past  10  years  that  involved 
any  executive  officer,  director  or  person 
nominated  to  beooroe  a  director  of  the 
registrant: 

(i)  Bankruptcy  or  other  insolvency 
proceedings.  The  initiation  of  any 
fedecai .  state  or  icH^ign  bankruptcy  or 
insolvency  proceeding  by  or  against,  or 
the  appointment  of  a  receiver, 
conservator,  fiscal  agent  or  similar 
officer  for  the  business  or  assets  of  any 
such  person,  any  partnership  in  which 
such  person  was  a  general  partner  at  or 
within  two  years  before  the  time  of  such 
initiation  or  appointment,  or  any 
corporation  or  business  association  of 
which  such  person  was  an  cxetnitive 
officer  at  or  within  two  years  before  the 
time  of  such  initiation  or  appointment. 
The  foregoing  shall  be  described  if 
material  to  an  investaent  or  voting 
decision. 

(ii)  Criminal  proceedings.  The 
conviction  of  such  person  in  a  federal, 


UMI 


state  or  foreign  crimuial  proceeding 
(inchiding  conrictioBS  entered  on  a  plea 
of  nolo  contendere),  or  the  naming  erf 
any  sodi  person  as  the  subject  of  a 
pentliBg  criminal  proceeding  (excluding 
traffic  violations  and  other  minor 
offenses). 

(iii)  Crril  and  administrative 
proceedings.  The  issuance  in  a  federal, 
state  or  foreign  civil  or  administrative 
proceeding  of: 

(A)  A  finding,  order,  judgment,  decree 
or  sanction  to  which  such  person  was 
subject,  relating  to  an  alleged  violation 
oft 

(1)  Any  securities  or  commodities  law 
or  regulation,  or 

(2)  Any  law  or  regulation  respectiiig 
financial  institutions,  insurance 
companies,  or  fiduciary  duties  owed  to 
a  partnership,  corporation,  business 
trust  or  similar  business  entity, 
including,  btit  not  limited  to,  a 
temporary  or  permanent  injunction, 
order  of  disgorgement  or  restitution, 
civil  money  ^nalty  or  temporary  or 
permanent  cease-and-desist  order,  or 
removal  or  prohMiition  oiden  or 

(J)  Any  law  or  regulation  prohibiting 
mail  or  wire  fi^ud  or  fraud  in 
connection  with  any  business  entity; 

(B)  An  order  enjoining  or  otherwise 
limiting  such  person  from  engaging  in 
any  type  of  business  practice. 

(iv)  Self-Regulatory  Organization 
proceedings.  The  imposition  of  a 
sanction  against  such  person  by: 

(A)  A  self-regulatory  organization,  as 
defined  in  Section  3Ia)(26)  of  the 
Exchange  Act  f  15  U.S.C.  78c(a)(26)l; 

(B)  A  contract  market  designated 
pursuant  to  section  5  of  the  Commodity 
Excha^ge  Act  [7  U.SXI  7]; 

(C)  A  futures  association  registered 
under  section  17  of  such  Act  (7  US-C 
21];Qr 

(D)  Any  substantially  equivalent 
foreign  authority  or  organization. 

(2)  Control  persons  and  promoters. 
Any  registrant  that  has  not  been  subject 
to  the  reporting  requirements  of 
Sections  13(a)  or  15(d)  of  the  Exchange 
Act  (15  U.S.C  7ara(a)  or  78o(d))  for  the 
12  months  immediately  {>rior  to  the 
filing  of  the  registration  statement, 
report,  or  statement  to  which  this  Item 
is  applicable  also  shall  describe  any 
action  enumerated  io  this  paragraph  (0, 
for  the  time  period  specified  herein,  that 
involved  a  control  person  of  the 
registrant.  If  any  such  eegistrait  was 
organized  within  the  past  five  vears, 
comparable  disclosure  is  required  with 
regard  to  any  promoter  of  the  registrant. 

Instructions  to  PHrayxiph  IfJ  of  Item  Mil 

1.  For  purposes  of  computing  the  10  5'ear 
period  referred  to  is  this  paragraph,  ihe 
disclosure  period  applicable  to  a  final 


convlclioa.  order,  iudgount.  decree  or 
sanction  shall  begin  with  its  date  of  eatry. 
The  disclosure  period  applicable  to  a 
{■elinriB8r>-  order  shall  coguiteuce  wheti  the 
rights  fd  sppeal  irom  socti  order  hete  \wp9rA. 
Any  coovictios.  order,  fodgment.  dsciee  or 
sanction  that  is  appealed  shall  contiiute  to  lie 
disclosed  until  uttimatety  reversed, 
suspended,  vacated,  annulled  or  otherwise 
rendered  of  no  effect,  at  which  time 
disdosuie  shall  no  longer  be  required.  With 
respect  to  bankruptcy  and  insolvency 
pnooeediftgs,  tbe  ownputatioo  date  shall  he 
the  date  of  &liqg  far  uacoBlecled  petitkns  or 
the  date  upon  which  appaoval  of  a  contested 
petition  became  final  Id  the  case  of 
receiverships  and  coAservatoxsfaips,  the 
computation  date  shall  be  the  date  the 
receiver  or  conservator  was  appointed. 

2.  The  j<egistranl  is  permitted  to  expUi« 
any  mitigating  circumstances  associatwl  with 
actions  reported  pursuant  to  this  paragraph. 

3.  For  purposes  of  this  paragraph,  the  tenn 
financkd  institution  includes  any  tank,  baok 
holdii\g  company,  savings  association,  or 
savings  and  loan  holding  company,  as 
defined  in  Section  3  of  the  Federal  Deposit 
Insurance  Act  Il2  U.S.C  1813],  any  federal 
or  state  credit  union,  as  defined  in  Section 
101  of  the  Federal  Credit  Union  Act  ll2 
U.S.C  17521,  or  any  systecn  institution  of  the  • 
Farm  QredK  Sj-stem,  as  defined  in  SectioD 
5.35  of  the  Farm  Credit  Act  of  1971  [12 
U.S.C  2271),  or  any  substantially  equivalent 
foreign  institution. 

4.  If  the  information  called  for  by  this 
paragraph  is  being  presemed  in  a  proxy  or 
information  statement,  no  informalioa  laeed 
be  given  respecting  any  director  whose  twia 
of  office  as  a  director  will  not  continue  after 
the  meeting  to  which  the  statement  relates. 

5.  Ifthe  registrant  is  a  paitnenhipara 
trust,  the  infoimatibn  raquired  by  ^as 
paragraph  shall  be  provided  with  xesped  to 
each  geoerai  partner  oft^paitoersliip.  each 
trustee  of  the  trust,  and  any  cdwr  person 
providing  services  to  such«ntities  that  are 
comparable  to  those  provided  by  the  persoos 
identified  in  this  paragrapb.  Where 
managemeat  services  are  provided  the 
registrant  by  outside  parties  pursuant  to  a 
management  or  service  contract  or  otherwise, 
the  in&NTOatJOD  called  for  by  tiiis  paragraph 
shall  foe  disclosed  with  respect  to  the  peraonc 
identified  in  this  paragraph,  as  well«s  any 
other  person  providing  comparable  services 
on  behalf  of  the  registrant. 

6.  Paragraph  ({>{2)  shall  not  apply  to  any 
subsidiary  of  a  registrant  that  has  been 
rrporting  pursuant  to  Section  13(a)  or  15(d) 
of  the  Exchange  Act  (15  U.S.C  78m(a)  or 
78o(d)]  for  the  12  months  inunediately  prior 
to  the  filing  of  the  re^gistration  statement, 
report  or  statement. 

PART  230— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES  ACT  OF 
1933 

6.  The  general  authority  citation  for 
Fart  230  oontimtes  to  read  in  part  as 
follows: 

Author!^:  15  U.SX1  77\i.  77f.  77g.  77h.  77j. 
77s,  77SSS.  78c,  78/,  78m,  7«n,  78o,  78w, 
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78n(d).  79t.  80a-«.  80tt-29.  80tt-30  and  BOs- 
37,  unless  otherwise  noted. 
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7.  By  amending  §  230.610a  by  adding 
paragraph  (g)  to  Item  4  of  Schedule  A 
of  Regulation  E.  to  read  as  follows: 

S23a610a    Sc»Mdul«A:Cont8ntsof 
ottering  circular  for  smaH  buslnaas 
Invastment  companlaa;  Schadula  B: 
Contents  ol  oHehng  circular  for  business 
development  contpanies. 

Schedule  A — Contents  of  OfiRsring  Circular 
for  Small  Business  Investment  Companies 

«         *         •         •         * 

Item  4.  Management  and  Certain 
Security  Holders  of  the  Issuer 

•        *        •        •        • 

(g)  Provide  the  information  required  by 
Item  401(f)(1)  of  I^ulation  S-K  (17  CFR 
229.401(f)(l)l  as  to  each  director,  ofTicer,  and 
advisory  board  member  of  the  issuer,  and 
each  managerial  [>erson  of  the  investment 
adviser  of  the  issuer. 

Instruction.  For  the  purposes  of  this  Item 
4(g).  managerial  person  means  any  afTiliated 
person  (as  deflned  in  Section  2(a)(3)  of  the 
Investment  Company  Act  of  1940  (15  U.S.C. 
80e-2(a)(3)j)  of  the  investment  adviser  who  is 
engaged  in  the  management,  direction, 
supervision,  or  performance  of  any  activities 
related  to  the  issuer. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

>8.  The  general  authority  citation  for 
Part  239  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.Q  77f,  77g.  77h.  77|,  778. 
77SSS.  78c.  78/,  78m.  78n.  78o(d).  78w(a). 
78W(d).  79e.  79f,  79g,  79J,  79/,  79m,  79n.  79q, 
79t,  80»-8,  80e-29,  80a-30,  and  80a-37 
unless  otherwise  noted. 
•         •         •         •         • 

9.  By  revising  Part  II.  Model  B.  Item 
8.  pMuagraph  (d)  of  Form  1-A 
(referenced  in  §  239.90)  to  read  as 
follows: 

Note. — ^The  text  of  Form  1-A  does  not  and 
the  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  1-A. — Regulation  A  Offering 
Statement  Under  the  Seciuities  Act  of 
1933 


PART  U— OFFERING  QRCULAR 

•  •        •         •         * 

OFFERING  CIRCULAR  MODEL  B 

•  •        •        •        • 

Item  8.  Directors.  Executive  Officers  and 
Significant  Employees 

•  •         •         •         • 

(d)  Involvement  in  certain  legal 
proceedings. 

(1)  Describe  any  of  the  actions  listed 
below,  not  subsequently  reversed, 


suspended,  vacated,  annulled  or 
otherwise  rendered  of  no  effect,  taken 
during  the  past  10  years  that  involved 
any  executive  officer,  director  or  person 
nominated  to  become  a  director  of  the 


issuer: 


(i)  Bankruptcy  or  other  insolvency 
proceedings.  The  initiation  of  any 
federal,  state  or  foreign  bankruptcy  or 
insolvency  proceeding  by  or  against,  or 
the  appointment  of  a  receiver, 
conservator,  fiscal  agent  or  similar 
officer  for  the  business  or  assets  of  any 
such  person,  any  partnership  in  which 
such  person  was  a  general  partner  at  or 
within  two  years  before  the  time  of  such 
initiation  or  appointment,  or  any 
corporation  or  business  association  of 
which  such  person  was  an  executive 
officer  at  or  within  two  years  before  the 
time  of  such  initiation  or  appointment. 
The  foregoing  shall  be  described  if 
material  to  an  investment  or  voting 
decision. 

(ii)  Criminal  proceeding.  The 
conviction  of  such  person  in  a  federal, 
state  or  foreign  criminal  proceeding 
(including  convictions  entered  on  a  plea 
of  nolo  contendere)^  or  the  naming  of 
any  such  person  as  the  subject  of  a 
pending  criminal  proceeding  (excluding 
traffic  violations  and  other  minor 
offenses). 

(iii)  Civil  and  administrative 
proceedings.  The  issuance  in  a  federal, 
state  or  foreign  civil  or  administrative 
proceeding  of: 

(A)  A  finding,  order,  judgment,  decree 
or  sanction  to  which  such  person  was 
subject,  relating  to  an  alleged  violation 
of: 

(1)  Any  securities  or  commodities  law 
or  regulation,  or 

(2)  Any  law  or  regulation  respecting 
financial  institutions,  insurance 
comp>anies,  or  fiduciary  duties  owed  to 
a  partnership,  corporation,  business 
trust  or  similar  business  entity, 
including,  but  not  limited  to,  a 
temporary  or  permanent  injunction, 
order  of  disgorgement  or  restitution, 
civil  money  penalty  or  temporary  or 
permanent  cease-and-desist  order,  or 
removal  or  prohibition  order,  or 

(3)  Any  law  or  regulation  prohibiting 
mail  or  wire  fraud  or  fiaud  in 
connection  with  any  business  entity; 

(B)  An  order  enjoining  or  otherwise 
limiting  such  person  fit>m  engaging  in 
any  type  of  business  practice. 

(iv)  Self-Regulatory  Organization 
proceedings.  The  imposition  of  a 
sanction  against  such  person  by: 

(A)  A  self-regulatory  organization,  as 
defined  in  Section  3(a)(26)  of  the 
Exchange  Act  (15  U.S.C.  78c(a)(26)]; 

(B)  A  contract  market  designated 
pursuant  to  section  5  of  the  Commodity 
Exchange  Act  [7  U.S.C  7); 


(C)  A  futures  association  registered 
imder  section  17  of  such  Act  (7  U.S.C. 
21);  or 

(D)  Any  substantially  equivalent 
foreign  authority  or  organization. 

Instructions  to  Paragraph  (d) 

1.  For  purposes  of  computing  the  10  year 
period  referred  to  in  this  paragraph,  the 
disclosure  period  applicable  to  a  final 
conviction,  order,  judgment,  decree  or 
sanction  shall  begin  with  its  date  of  entry. 
The  disclosure  period  applicable  to  a 
preliminary  order  shall  commence  when  the 
rights  of  appeal  from  such  order  have  lapsed. 
Any  conviction,  order,  judgment,  decree  or 
sanction  that  is  appealed  shall  continue  to  be 
disclosed  until  ultimately  reversed, 
suspended,  vacated,  annulled  or  otherwise 
rendered  of  no  effect,  at  which  time 
disclosure  shall  no  longer  be  required.  With 
respect  to  bankruptcy  and  insolvency 
proceedings,  the  computation  date  shall  be 
the  date  of  filing  for  uncontested  petitions  or 
the  date  upon  which  approval  of  a  contested 
petition  became  fTnal.  In  the  case  of 
receiverships  and  conservatorships,  the 
computation  date  shall  be  the  date  the 
receiver  or  conservator  was  appointed. 

2.  The  issuer  is  permitted  to  explain  any 
mitigating  circumstances  associated  with 
events  reported  pursuant  to  this  paragraph. 

3.  For  purposes  of  this  paragraph,  the  term 
financial  institution  includes  any  bank,  bank 
holding  company,  savings  association,  or 
savings  and  loan  holding  company,  as 
defmed  in  Section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  18131.  any  federal 
or  state  credit  union,  as  defined  in  Section 
101  of  the  Federal  Credit  Union  Act  (12 
U.S.C  1752).  or  any  system  institution  of  the 
Farm  Credit  System,  as  defined  in  Section 
5.35  of  the  Farm  Credit  Act  of  1971  (12* 
U.S.C  2271).  or  any  substantially  equivalent 
foreign  institution. 


PART  240— GENERAL  RULES  AND 
REGULATIONS.  SECURITIES 
EXCHANGE  ACT  OF  1934 

10.  The  general  authority  citation  for 
Part  240  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77|. 
778.  77eee,  77ggg.  77nnn.  77888.  77ttt,  78c, 
78d,  78i,  78j.  78/.  78m.  78n.  78o,  78p.  78s. 
78w,  78x,  78//(d).  79q.  79t.  80a-20.  80a-23. 
80a-29. 80a-37,  80b-3. 80b-4.  and  80b-ll. 
unless  otherwise  noted. 


11.  §240.13d-101  (Schedule  13D)  is 
amended  by:  revising  row  5  of  the  cover 
page  and  instruction  5  for  the  cover 
page;  revising  the  introductory  text  of 
Item  2:  revising  paragraph  (d)  of  Item  2: 
removing  paragraph  (e)  of  Item  2:  and 
redesignating  paragraph  (f)  of  Item  2  as 
paragraph  (e),  to  read  as  follows: 


UMI 


S240.l3d-10l    Schedule  130— Information 
to  ba  included  In  sMamants  filad  pursuant 
to  §  240.13d-1(a)  and  amendments  thereto 
filad  pursuant  to  §  24ai3d-2^). 

Schedule  13D 

•  *        •        »        • 

(5)  Check  if  disclosure  of  legal 
proceedings  is  required  pursuant  to  Item 
2(d). 

•  •        *        •        • 

Instructions  for  Cover  Page 

*  *        •        *        • 

(5)  If  disclosure  of  legal  proceedings  is 
required  pursuant  to  Item  2(d).  row  5  should 
be  checked. 

*  *         *         •         » 

Item  2.  Identity  and  Background. 

If  the  person  filing  this  statement  or  any 
person  enumerated  in  Instruction  C  of  this 
statement  is  a  corporation,  general 
partnership,  limited  partnership,  syndicate  or 
other  group  of  persons,  state  its  name,  the 
state  or  other  place  of  its  organization,  its 
principal  business,  the  address  of  its 
principal  business,  the  address  of  its 
principal  office  and  the  information  required 
by  (d)  of  this  Item.  If  the  person  filing  this 
statement  or  any  person  enumerated  in 
Instruction  C  is  a  natural  person,  provide  the 
information  specified  in  (a)  through  (e)  of 
this  Item  with  respect  to  such  person(s). 

(d)  Involvement  in  certain  legal 
proceedings. 

(1)  Describe  any  of  the  actions  listed  below, 
not  subsequently  reversed,  suspended, 
vacated,  annulled  or  otherwise  rendered  of 
no  effect,  taken  during  the  pwst  10  years  that 
involved  any  such  person(s): 

(i)  Bankruptcy  or  other  insolvency 
proceedings.  The  initiation  of  any  federal , 
state  or  foreign  bankruptcy  or  insolvency 
proceeding  by  or  against,  or  the  appointment 
of  a  receiver,  conservator,  fiscal  agent  or 
similar  officer  for  the  business  or  assets  of 
any  such  person,  any  partnership  in  which 
such  person  was  a  general  partner  at  or 
within  two  years  before  the  time  of  such 
initiation  or  appointment,  or  any  corporation 
or  business  association  of  which  such  person 
was  an  executive  officer  at  or  within  two 
years  before  the  time  of  such  initiation  or 
appointment.  The  foregoing  shall  be 
described  if  material  to  an  investment  or 
voting  decision. 

(ii)  Criminal  proceedings.  The  conviction 
of  such  person  in  a  federal,  state  or  foreign 
criminal  proceeding  (including  convictions 
entered  on  a  plea  of  nolo  contendere),  or  the 
naming  of  any  such  person  as  the  subject  of 
a  pending  criminal  proceeding  (excluding 
traffic  violations  and  other  minor  offenses), 
(iii)  Civil  and  administrative  proceedings. 
The  issuance  in  a  federal,  state  or  foreign 
civil  or  administrative  proceeding  of: 

(A)  A  finding,  order,  judgment,  decree  or 
sanction  to  which  such  person  was  subject, 
relating  to  an  alleged  violation  of: 

(J)  Any  securities  or  conunodities  law  or 
regulation,  or 

(2)  Any  law  or  regulation  respecting 
financial  institutions,  insurance  companies. 


or  fiduciary  duties  owed  to  a  partnership, " 
corpwration.  business  trust  or  similar 
business  entity,  including,  but  not  limited  to, 
a  temporary  or  permanent  injunction,  order 
of  disgorgement  or  restitution,  civil  money 
penalty  or  temporary  or  perm^ient  cease- 
and-desist  order,  or  removal  or  prohibition 
order;  or 

(3)  Any  law  or  regulation  prohibiting  mail 
or  wire  fraud  or  fi^ud  in  connection  with  any 
business  entity; 

(B)  An  order  enjoining  or  otherwise 
limiting  such  person  from  engaging  in  any 
type  of  business  practice. 

(iv)  Self-Regulatory  Organization 
proceedings.  The  imposition  of  a  sanction 
against  such  person  by: 

(A)  A  self-regalatoty  oiganization,  as 
defined  in  Section  3(a)(26)  of  the  Exchange 
Act  [15  U.S.C.  78c(a)(26)]; 

(B)  A  contract  market  designated  pursuant 
to  section  5  of  the  Commodity  Exchance  Act 
[7  U.S.C.  7); 

(C)  A  futures  association  registered  under 
section  17  of  such  Act  [7  U.S.C  21);  or 

(D)  Any  substantially  equivalent  foreign 
authority  or  organization. 

Instructions  to  Paragraph  (d). 

1.  For  purposes  of  computing  the  10  year 
period  referred  to  in  this  paragraph,  the 
disclosure  period  applicable  to  a  final 
conviction,  order,  judgment,  decree  or 
sanction  shall  begin  with  its  date  of  entry. 
The  disclosure  period  applicable  to  a 
preliminary  order  shall  commence  when  the 
rights  of  app«al  frtjm  such  order  have  lapsed. 
Any  conviction,  order,  judgment,  decree  or 
sanction  that  is  appealed  shall  continue  to  be 
disclosed  until  ultimately  reversed, 
suspended,  vacated,  annulled  or  otherwise 
rendered  of  no  effect,  at  which  time 
disclosure  shall  no  longer  be  required.  With 
respect  to  bankruptcy  and  insolvency 
proceedings,  the  computation  date  shall  be 
the  date  of  filing  for  uncontested  petitions  or 
the  date  upon  which  approval  of  a  contested 
petition  became  final.  In  the  case  of 
receiverships  and  conservatorships,  the 
computation  date  shall  be  the  date  the 
receiver  or  conservator  was  appointed. 

2.  The  person  filing  this  schedule  is 
permitted  to  explain  any  mitigating 
circumstances  associated  with  events 
reported  pursuant  to  this  paragraph. 

3.  For  purposes  of  this  paragraph,  the  term 
financial  institution  includes  any  bank,  bank 
holding  company,  savings  association,  or 
savings  and  loan  holding  company,  as 
defined  in  Section  3  of  the  Federal  Deposit 
Insurance  Act  [12  U.S.C.  18131.  any  Federal 
or  State  credit  union,  as  defined  in  Section 
101  of  the  Federal  Credit  Union  Act  (12 
U.S.C.  1752],  or  any  system  institution  of  the 
Farm  Credit  System,  as  defined  in  Section 
5.35oftheFarmCredit  Act  of  1971  (12 
U.S.C.  2271),  or  any  substantially  equivalent 
foreign  institution. 


§240.13e-100    Schedule  13E-3,  Rule  13«- 
3  transaction  statement  pursuant  to  section 
13(e)  of  ttie  Securities  Exchange  Act  of  1934 
and  rule  13e-3  B  240.1 3e-3)  thereunder. 

Rule  13e-3  Transaction  statement 


12.  §240.130-100  (Schedule  13E-3}  is 
amended  by:  revising  the  section 
heading;  revising  the  introductory 
paragraph  of  Item  2;  revising  paragraph 
(e)  of  Item  2;  removing  paragraph  (f)  of 
Item  2;  and  redesignating  paragraph  (g) 
of  Item  2  as  paragraph  {{].  to  read  as 
follows: 


Item  2.  Identity  and  Background.  If  the 
person  filing  this  statement  is  the  issuer  of 
the  class  of  equity  securities  which  is  the 
subject  of  the  Rule  13e-3  transaction,  make 
a  statement  to  that  effect.  If  this  statement  is 
being  filed  by  an  affiliate  of  the  issuer  which 
is  other  than  a  natural  person  or  if  any  person 
enumerated  in  Instruction  C  to  this  statement 
is  a  corporation,  general  partnership,  limited 
partnership,  syndicate  or  other  group  of 
persons,  state  its  name,  the  state  or  other 
place  of  its  organization,  its  principal 
business,  the  address  of  its  principal 
executive  offices  and  provide  the  information 
required  by  paragraph  (e)  of  this  Item.  If  this 
statement  is  being  filed  by  an  affiliate  of  the 
issuer  who  is  a  natural  person  or  if  any 
person  enumerated  in  Instruction  C  of  this 
statement  is  a  natural  person,  provide  the 
information  required  by  paragraphs  (a) 
through  (f)  of  this  Item  with  respect  to  such 
person  (s). 
*         *         •         »         • 

(e)  Involvement  in  certain  legal 
proceedings. 

(1)  Describe  any  of  the  actions  listed  below, 
not  subsequently  reversed,  suspended, 
vacated,  annulled  or  otherwise  rendered  of 
no  effect,  taken  during  the  past  10  years  that 
involved  any  such  person(s): 

(i)  Bankruptcy  or  other  insolvency 
proceedings.  The  initiation  of  any  federal, 
state  or  foreign  bankruptcy  or  insolvency 
proceeding  by  or  against,  or  the  appointment 
of  a  receiver,  conservator,  fiscal  agent  or 
similar  officer  for  the  business  or  assets  of 
any  such  person,  any  partnership  in  which 
such  p>erson  was  a  general  partner  at  or 
within  two  years  before  the  time  of  surh 
initiation  or  appointment,  or  any  corporation 
or  business  association  of  which  such  person 
was  an  executive  officer  at  or  within  two 
years  before  the  time  of  such  initiation  or 
appointment.  The  foregoing  shall  be 
described  if  material  to  an  investment  or 
voting  decision. 

(ii)  Criminal  proceedings.  The  conviction 
of  such  person  in  a  federal,  state  or  foreign 
criminal  proceeding  (including  convictions 
entered  on  a  plea  of  nolo  contendere),  or  the 
naming  of  any  such  person  as  the  subject  of 
a  pending  criminal  proceeding  (excluding 
traffic  violations  and  other  minor  offenses), 
(iii)  Civil  and  administrative  proceedings. 
The  issuance  in  a  federal,  state  or  foreign 
civil  or  administrative  proceeding  of: 

(A)  A  finding,  order,  judgment,  decree  or 
sanction  to  which  such  person  was  subject, 
relating  to  an  alleged  violation  of: 

(1)  Any  securities  or  commodities  law  or 
regulation,  or 

{2]  Any  law  or  regulation  respecting 
financial  institutions,  insurance  companies, 
or  fiduciary  duties  owed  to  a  partnership, 
corporation,  business  trust  or  similar 
business  entity,  including,  but  not  limited  to. 
a  temporary  or  permanent  injunction,  order 
of  disgorgement  or  restitution,  civil  money 
penalty  or  temporary  or  permanent  cease- 
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and-de«jst  •rdar.  or  Minoval^  or  prohibitiaa 
onlaKor 

UH  Any  kw  or  raprhtirn  prohibiting  mail 
or  wii»  baud  a*  faud  in  connection  withaoy 
business  entity; 

(B)  An  «dv  enjoining  or  otlierwise 
limiting  such  person  from  engaging  in  any 
type  of  business  practice. 

(iv)  Srif-fBgnftriWy  organization 
proceedhigs.  The  imposition  of  a  sanction 
against  soch  person  by: 

(A?  A  setf-iegulatury  organization,  as 
deflnett  in  SecHop  3taK26)  of  the  Exchange 
Act  (15  U.S.C.  79c(&\{7»)\. 

fW  A  contract  market  designated  pursuant 
to  section  5  of  the  Commodity  Exchange  Act 

1 7  v.s.c.  n. 

(C)  A  (btaras  association  registered  under 
section  17  of  such  Act  |7  U.S.C.  21):  or 

(D)  Any  substaatially  equivalent  foreign 
authority  or  organization. 

InatTUKtiota  ta  Pmragraph  (ej 

T.  For  purposes  of  computing  the  10  year 
period  rafeiTBd  to  in  this  paragraph,  the 
disctosura  period  applicable  to  a  Tinai 
conviction,  order,  judgment,  decree  or 
sanction  shall  begin  with  its  date  of  entry. 
The  discfosure  period  applicable  to  a 
preliminary  order  shall  commence  when  the 
rights  of  appeal  from  such  order  have  lapsed. 
Any  convictioB.^onlBt,  judgment,  decree  or 
sanction  that  is  appealed  shall  continue  to  be 
discloaed  ontil  allinuteiy  reversed, 
suspendad.  aKatKl.  annulled  or  otherwise 
rendaMlalapaflKt.  at  which  time 
disclDsisivshattaa  leoger  be  required.  With 
respect  to  bankruptcjr  and  insolvency 
proceediiMk^  riwcsaaputation  date  shall  be 
the dataaalUag  ftiv ancontested  petitiona ar 
th«  dalaaipaa  wbitk  approval  of  a  contattad 
petilia»  feacaaa  inal.  tn  the  case  of 
receivafskdpa  and  caosarvatotsbips,  the 
compatattaB  dalaahail  be  the  date  the 
receiaai  tr  ooaavaalae  was  appointed. 

2.  Thapataa  Hiag  this  schedule  is 
permiMaa  toaapiaia  any  miti{^ng 
iciated  with  events 
la  thia  pacagraph. 
af  Ihiapangtaph.  the  tvm 
ckidaa  any  bmk.  bank 
K  ■«!■§>  aaaeciation.  or 
iMlding  company,  as 
defmed  in  Section  3  of  the  Federal  Deposit 
InsuraBcaAct  I12U.&C  iai3|.  any  federal 
or  stala  ciad4t  aaton.  aa  dafined  in  Section 
101  of  Ika  FadaatCMdit  Union  Act  |12 
U.S.C  17MUaraBy8yMam  institution  of  the 
Farm  Caadil  System,  as  deHned  in  Section 
S.35efthaFannCfada  Actof  1971  |12 
U.S.C  2271K  or  any  subetantially  equivalent 
foreign  ioaUtutioa. 

4.  While  aeaatiaa  answers  to  Item  2(e)  are 
required  in  this  schadule.  they  need  not  be 
furnished  to  security  holders. 


3.  F( 

financk 
holding  o 
savings  and 


13.  §240.14»-1O1  (Schedule  I4A)  is 
amended  by  nmmnf  paragraph 
(b)(l)(iii)  of  Item  5  and  by  amending 
Item  22  by  adding  a  new  paragraph 
(a)r3)(vi}  and  revising  paragra^  (b)(4)  to 
read  as  follows: 

f240.r4»-fOt    Sstaduto  f4A.  Infonnation 
raqulratf  In  praiy  atMMMnt 


Item  5.  Imtn99t  o/ certain- PkrsatB  in  Matters 
to  be  Actvd  Vpmtt 

•  •         •         •         • 

(b>  Solicitation  subfect  to  Rule  14a-tl 
(S2W.Ma-lT  of  this  chapter).  •  •  • 

(D-  -  -     . 

(m)  State  tfte  information  required  by  nem 
401(0  of  Regulation  S-K  (§  229.401(f)  of  this 
chapterf. 

hem  22.  tiifbunution  required  in  investment 
company  proxy  sttJtement. 

•  •         •         •         * 

(a)  *  •  • 

(3)  *  •  • 

(vi)  If  action  is  to  be  taken  utflfa  respect  to 
thfr  election  of  diracMrs  or  the  approval  of  an 
advisory  contract,  prtrnda  the  information 
requitad  fay  Hbb  4M(f)(l)  af  Ragui^on  S-K 
(&22gt4UtfXt|  aalsaKh  director,  officer, 
and  advisory  board  member  of  the  Fund,  and 
each  mana^nat  pacsoo  of  the  investment 
adviser  af  dia  Fuiuf. 

Iimtmttmmi  for  iha  purposes  of  this  Item 
22(a)(3)(vi).  "managerial  person"  means  any 
affiliated  persoa  (as  defined  in  Section  2(a)(3) 
of  the-  tnvafMMaVCeoipefly  Act  of  1940)  of 
the  invesUiieat  arfvistii  wha  is  engaged  in  the 
managemenf,  direction,  supervision,  or 
performance  of  any  activities  related  to  the 
issuer. 

•  •         •         •         • 

(b)  •  •  • 

(4)  Provide  in  tabular  £orm.  to  the  extent 
practicable,  the  inCacmatioa  required  by 
Items  401  (except  the  information  required 
by  parayaph^  (fl  af  Item  401.  which  is 
required  pwrsannt  t»pacagraph  (a)(3)(vij  of 
this  ham  U)l  404  M  mk^  (c).  and  405  of 
Regulatioa  S-K  tt§  22».4ei .  229.404.  and 
229.406  of  this  chapter. 

•  •         ■         ■         • 

14.  f  24».f4d-t00  fSchedule  14D-1)  is 
amended  by:  revising  row  S  of  the  cover  page 
and  instructivn  i  for  the  cover  page:  revising 
the  introductory  paragraph  of  ftem  2.  revising 
paragraph  (et  of  hem  2.  removing  paragraph 
(f)  of  Item  2-.  and  redesignating  paragraph  (gj 
of  Item  2  as  paragraph  (f).  to  read  as  follows: 

S240.l4d-««0   SefMduto  f4D-f .  Tandar 
oftar  aflwmm  purMianri&aeetien  I4(d)(t) 
of  wt9  S4CUf1ttes  EadMiiQe  Act  of  1934. 

Schedule  140-1 

•  •         •         •         * 

(5i Chock  if  discloaure  of  legal  proceedings 
is  required  pursuant  to  Item  2(e). 

•  •  •         •         • 

fnstructjons^for  Cover  Page 

•  •        •        •        • 

(5)  If  diaclosura  of  legal  proceedings  is 
required  pursuant  to  Item  2(e)  of  Schedule 
14D-1.  row  5  should  be  checked. 
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Item  2.  Idaatity  aaS  Background.  If  the 
person  Riing  this  statement  or  any  persoa 
enumerated  in  Instruction  C  of  this  statement 
is  a  corporation,  general  partnership,  limited 
partnership,  syndicate  or  other  group  of 
persons,  atato^  its  aaaie.  the  state  or  other 
place  of  itsafgBntzation,  its  principal 
business,  the  address  of  its  principal 


buainaea,  tftaaiWimeaf  its  principal  ofTice 
and:  tha  infiaBaMdoB  seyirad  by  paragraph 
(e).of  tliis  ken^  ff  dtepecsan  filing  this 
statement  or  any  pateoa  enumerated  in 
Instruction  C  is  a  natural  person,  provide  the 
information  specified  in  paragraphs  (a) 
through  (0  of  this  Item  with  respect  to  such 
person(s).  *• 

•         •         •         «        * 

(e)  Involvement  in  certain  legal 
proceedings. 

(1)  Describe  any  of  the  actions  listed  below, 
not  subsequently  wweiuad,  suspended, 
vacated,  annulled  or  otherwise  rendered  of 
no  effect,  taken  during  the  past  10  years  that 
involved  any  such  peTson(s): 

(i)  Bankruptcy  or  other  insolvency 
proceedings.  The  initiation  of  any  federal, 
state  or  foreign  bankruptcy  or  insolvency 
proceeding  by  or  against,  or  the  appointment 
of  a  receiver,  conservator,  fiscal  agent  or 
similar  ofTtcer  for  the  business  ar  assets  of 
any  such  petsoa.  any  partnership  io  which 
such  parson  %wasa general  partner  at  or 
within  two  years  baiare-  the  time  of  such 
initiation  or  appoiatmant.  or  any  corporation 
or  business  assaciatiea  af  which  such  person 
was  an  executive  officer  at  or  within  two 
years  before  tke  time  of  such  initiation  or 
apptointment.  The  {osegoing  shail  be 
described  if  material  to  an  investment  or 
voting  decision. 

(ii)  Crimiaal  pnoeaedixigs-  The  conviction 
of  such  person  in  a  federal,  state  or  foreign, 
criminal  proceeding  (including  convictions 
entered  on  a  plea  of  nolo  contendere),  or  the 
naming  of  any  such  person  as  the  subject  of 
a  pending  criminal  proceeding  (excluding 
traffic  violations  and  other  minor  offenses). 

(iii)  CivH  artd  administrative  proceedings. 
The  issuance  in  a  f^eral.  state  or  foreign 
civil  or  administrative  proceeding  of: 

(A)  A  finding,  order,  judgment,  decree  or 
sanction  to  which  such  person  was  subject, 
relating  to  an  aHeged  violation  of: 

(1)  Any  securities  or  commodities  law  or 
regulation,  or 

[2]  Any  law  or  regulation  respecting 
financial  institutions,  rnsarance  companies, 
or  fiduciary  duties  owed  to  a  partnership, 
corporation,  tmsinesa  trust  or  similar 
business  entity,  incfndrng.  but  not  limited  to, 
a  temporary  or  permanent  injunction,  order 
of  disgoi^gement  or  restitution,  civil  money 
p)enalty  or  temporary  or  permanent  cease- 
and-desist  order,  or  removal  or  prohibition 
order;  or 

(J)  Any  law  or  regufation  prohibiting  mail 
or  wire  fraud  or  fraud  in  connection  with  any 
business  entity: 

(B)  An  orderenjoining  or  otherwise 
limiting  such  person  from  engaging  in  any 
type  of  business  practice. 

(iv)  Self-l^galxitory  Organization 
proceedings.  The  imposition  of  a  sanction 
against  such  person  hy. 

(A)  A  self-regulatory  organization,  as 
defined  in  Section  3(a)(26)  of  the  Exchange 
Act  |15  use  78c(aR2»)I: 

(B)  A  contract  macfcet  designated  pursuant 
to  sectian  5  of  the  Commodity  Exchange  Act 
[7  U.S.C  7); 

(C)  A  futures  associetioir  registered  under 
section  17  of  such  Act  |7  U.S.C  2lF;  er 

(D)  Any  substantiaity  equivafent  foreign 
authority  ar  argainuidaii. 


Instructions  to  Paragraph  (e). 

1.  For  purposes  of  computing  the  10  year 
period  referred  to  in  this  paragraph,  the 
disclosure  period  applicable  to  a  final 
conviction,  order,  judgment,  decree  or 
sanction  shall  begin  with  its  date  of  entry. 
The  disclosure  period  applicable  to  a 
preliminary  order  shall  conmience  when  the 
rights  of  appeal  from  such  (utler  have  lapsed. 
Any  conviction,  order,  judgment,  decree  or 
sanction  that  is  appealed  shall  continue  to  be 
disclosed  until  ultimately  reversed, 
suspended,  vacated,  annulled  or  otherwise 
rendered  of  no  effect,  at  which  time 
disclosure  shall  no  longer  be  required.  With 
respect  to  bankruptcy  and  insolvency 
proceedings,  the  computation  date  shall  be 
the  date  of  filing  for  uncontested  petitions  or 
the  date  upon  which  approval  of  a  contested 
petition  became  final.  In  the  case  of 
receiverships  and  conservatorships,  the 
computation  date  shall  be  the  date  the 
receiver  or  conservator  was  appointed. 

2.  The  person  filing  this  schedule  is 
permitted  to  explain  any  mitigating 
circumstances  associated  with  events 
reported  pursuant  to  this  paragraph. 

3.  For  purposes  of  this  paragraph,  the  term 
financial  institution  includes  any  bank,  bank 
holding  company,  savings  association,  or 
savings  and  loan  holding  company,  as 
defined  in  Section  3  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C  1813),  any  federal 
or  state  credit  union,  as  defineid  in  Section 
101  of  the  Federal  Credit  Union  Act  (12 
U.S.C  1752],  or  any  system  institution  of  the 
Farm  Credit  System,  as  defined  in  Section 
5.35  of  the  Farm  Credit  Act  of  1971  [12 
U.S.C  2271],  or  any  substantially  equivalent 
foreign  institution. 

4.  While  negative  answers- to  Item  2(e)  are 
required  in  this  schedule,  they  need  not  be 
furnished  to  security  holders. 


PART  239-FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274-FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

15.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s. 
78c(b),  78/,  78m.  78n,  78o(d),  80a-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 

16.  By  amending  Item  5  of  Form  N- 
lA  (referenced  in  §§  239.15A  and 
274.11A)  to  revise  the  introductory  text, 
to  redesignate  paragraphs  (d),  (e).  (f), 
and  (g)  as  (e).  (f).  (g),  and  (h)  and  to  add 
paragraph  (d)  to  read  as  follows: 

Note:  The  text  of  Form  N-IA  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 


Form  N-IA 


Items  Management  of  the  Fund 
Describe  concisely  the  management  and 

business  of  the  Registrant,  including: 
(a)  •  •  • 


(c)  •  •  • 

d.  Provide  the  information  required  by 
Item  401(f)(1)  of  Regulation  S-K 
I§  229.401(f)(1)]  as  to  each  director,  executive 
officer  and  advisory  board  member  of  the 
Registrant,  and  each  managerial  person  of  the 
investment  adviser. 

Instruction.  For  the  purposes  of  this  Item 
5(d),  "managerial  person"  means  any 
affiliated  person  (as  defined  in  Section  2(a)(3) 
of  the  Investment  Company  Act  of  1940)  of 
the  investment  adviser  who  is  engaged  in  the 
management,  direction,  supervision,  or 
performance  of  any  activities  related  to  the 
Registrant. 

*  »         •         *         * 

17.  By  amending  Item  9  of  Form  N- 
2  (referenced  in  §§  239.14  and  274.11a- 
1)  to  revise  the  introductory  text  of 
paragraph  1,  to  redesignate  paragraphs 
l.d.  I.e.  l.f.  and  l.g  as  paragraphs  I.e. 
l.f.  l.g.  and  l.h.  to  add  a  paragraph  l.d. 
and  to  add  "9.3"  after  the  word  "item" 
in  the  first  clause  of  the  Instruction  to 
paragraph  3  to  read  as  follows: 

Note:  The  text  of  Fomi  N-2  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-2 

*  *        *        »        • 

Item  9.  Management 

1.  General:  Describe  concisely  the 
management  and  business  of  the  Registrant, 
including: 

(a)  •  •  • 

(b)  •  •  • 

(c)  *  •  • 
d.  Provide  the  information  required  by 

Item  401(f)(1)  of  Regulation  S-K 
l§  229.401(f)(1))  as  to  each  director,  executive 
officer  and  advisory  board  member  of  the 
Registrant,  and  each  managerial  person  of  the 
investment  adviser. 

Instruction.  For  the  purposes  of  this  Item 
l.d,  "managerial  person"  means  any 
affiliated  person  (as  defined  in  Section  2(a)(3) 
of  the  Investment  Company  Act  of  1940)  of 
the  investment  adviser  who  is  engaged  in  the 
management,  direction,  supervision,  or 
performance  of  any  activities  related  to  the 
Registrant. 

18.  By  amending  Item  6  of  Form  N- 
3  (referenced  in  §§  239.17a  and 
§  274.11b)  to  revise  the  introductory 
text,  to  redesignate  paragraphs  (c)  and 
(d)  as  (d)  and  (e),  and  to  add  paragraph 
(c)  to  read  as  follows: 

Note:  The  text  of  Form  N-3  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-3 


Item  6.  Management 

Describe  concisely  the  management  and 
business  of  the  Registrant,  including: 

(a)  •  •  • 

(b)**« 

(c)  Provide  the  information  required  by 
Item  401(f)(1)  of  Regulation  S-K 


(§  229.401(f)(1))  as  to  each  director,  executive 
officer  and  advisory  board  membn  of  the 
Registrant,  and  each  managerial  person  of  the 
investment  adviser. 

Instruction.  For  the  purposes  of  this  Item 
6(c),  "managerial  person"  means  any 
affiliated  person  (as  defined  in  Section  2(a)(3) 
of  the  Investment  Company  Act  of  1940)  of 
the  investment  adviser  who  is  engaged  in  the 
management,  direction,  supervision,  or 
performance  of  any  activities  related  to  the 
Registrant. 
*         •         •         •         * 

19.  By  amending  Item  5  of  Form  N- 
4  (referenced  in  §§  239.17b  and  274.11c) 
to  redesignate  paragraph  (f)  as  (g)  and  to 
add  paragraph  (f)  to  read  as  follows: 

Note:  The  text  of  Form  N-4  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

FormN-4 


Item  5.  General  Description  of  Registrant. 
Depositor,  and  Portfolio  Companies 

•  *         •         •         • 

(f)  Provide  the  information  required  by 
Item  401(f)(1)  of  RegulaUon  S-K 
|§  229.401(f)(1)]  as  to  each  director,  officer 
and  employee  of  the  depositor,  or  its 
affiliates,  who  participates  directly  in  the 
management  or  administration  of  the 
separate  account. 

•  *         •         •         • 

20.  By  amending  Form  N-5 
(referenced  in  §§  239.24  and  274.5)  to 
designate  the  text  of  Item  11  as 
paragraph  (a)  and  to  add  paragraph  (b), 
to  designate  the  text  of  Item  12  as 
paragraph  (a)  and  to  add  paragraph  (b). 
and  to  add  paragraph  (d)  to  Item  16  to 
read  as  follows: 

Note:  The  text  of  Form  N-5  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  N-5 

•  •         •        •        » 

Item  1 1 .  Directors  and  Executivv  Officers 

(a)  *  •  • 

(b)  Provide  the  information  required  by 
Item  401(f)(1)  of  Regulation  S-K 
IS  229.401(f)(1)]  as  to  each  director  and 
executive  officer  of  the  Registrant. 

Item  12  Members  of  Advisory  Board  of 
Registrant 

(a)*  •  • 

(b)  Provide  the  information  required  by 
Item  401(f)(1)  of  Regulation  S-K 
(229.401(0(1))  as  to  each  member  of  the 
registrant's  advisory  board. 

•  •         •         •         • 

Item  16.  Investment  Advisers.  - 

•  *         •         •         • 

(d)  Provide  the  information  required  by 
Item  401  (f)(l )  of  Regulation  S-K 
1229.401(f)(1)]  as  to  each  maiiagerial  person 
of  each  investment  adviser. 

Instruction:  For  the  purposes  of  this  Item 
16(d),  "managerial  penon"  means  any 
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afniiated  person  (as  defined  in  Section  2(a)(3) 
of  the  lovestment  Company  Act  of  1940)  of 
the  investmeni  adviser  who  is  engaged  in  the 
management,  direction,  supervision,  or 
perfbnnaoca  of  any  activities  related  to  the 
registrant. 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  t94ft 

21.  By  amending  Item  28  of  Form  N- 
8B-2  (referenced  in  §  274.12)  to  add 
paragrapli  (c)  to  read  as  follows: 

Nate:  The  text  of  Fons  N-aB-2  does  not 
and  the  ainendjnents  will  not  appear  in  the 
Code  of  Federal  Regulations. 

FonaN-Bfr-2 


Officials  and  Affiliated  Persons  of 
Depositor 

28.  (a)  •  *   • 

(c)  Provide  the  information  required 
by  Item  401(0(1)  of  Regulation  S-K 
i§  229.401(0(1)1  as  to  each  managerial 
person  of  the  depositor. 

Instruction:  For  the  purposes  of  this 
Item  28(c).  "maaagefial  person"  means 
any  affiliated  person  (as  deBned  in 
Section  2(a)(3)  of  the  Investment 
Company  Act  of  1940)  of  the  investment 
adviser  who  is  engaged  in  the 
management,  direction,  supervision,  or 
performance  of  any  activities  related  to 
the  registrant. 
•        •        •        •        • 

22.  By  amending  Item  27  of  Form  N- 
8B-3  (referenced  in  §  274.13)  to  add 
paragraph  (c)  to  read  as  follows: 

Note:  The  text  of  Form  N-afl-3  does  not 
and  the  amendments  will  not  appear  Ln  the 
Code  of  Federal  Regulations. 

FormN-SB-a 


Officials  and  Affiliated  Persons  of 
Depositor 

26.  (a)  •  •  • 

(c)  Provide  the  information  required 
by  Item  401(0(1)  of  Regulation  S-K 
|§  229.401(0(1)1  as  to  each  managerial 
person  of  the  depositor. 

Instraction:  For  the  purposes  of  this 
Item  26(c),  "managerial  person"  means 
any  affiliated  person  (as  defined  in 
Section  2ta)(3)  of  the  Investment 
Company  Act  of  1940)  of  the  investment 
adviser  who  is  engaged  in  the 
management,  direction,  supervision,  or 
performance  of  any  activities  related  to 
the  registrant. 
•        •        •        •        • 

23.  By  ameading  Foim  N-8B-4 
(referenced  in  §  274.14)  to  add 
paragraph  M)  to  Rem  29  and  to  add 
paragraph  (c)  to  Item  34  to  read  as 
follows: 


Note:  The  text  Form  N-8B-4  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulatii 

Form  N-8B-4 


Item  29.  Investment  Advisers  and 
Agreements  Therewith 


(d)  Provide  the  information  required 
by  Item  401(0(0  of  RegulaUon  S-tC 
[§  229.401(fUl)i  as  to  each  managerial 
person  of  each  investment  adviser  of  the 
registrant. 

Instruction:  For  the  purposes  of  this 
Item  29(dl.  "managerial  person"  means 
any  affiliated  person  (as  defined  ia 
Section  2(a)(3)  of  the  Investment 
Company  Act  of  1940)  of  the  investment 
adviser  who  is  engaged  in  the 
management,  diiectioa.  supervision,  or 
performaoce  of  any  activities  related  to 
the  registrant. 

•  •         *        •        • 

Item  34.  Directors.  Officers  and 
Advisory  Board  Members 

•  •        •        •        • 

(c)  Provide  th^information  required 
by  Item  401(0(1)  of  Regulation  S-K 
|§  229.401(0(1)1  as  to  each  person 
named  purstnnt  to  paragraph  (a). 

•  •        •         *         • 

By  the  Commission. 

Dated:  November  1, 1994. 
Margaret  H.  McFarland, 
Deputy  Sttretaey. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPBrt52 
[LA-20-1-6e28:  FRL-&10e-7] 

Transportation  O>nfonnity;  Approval 
of  Petition  for  Exemption  From 
Nitrogen  Oxides  Provisions, 
NonclassHlable  Ozone  Nonattainment 
Areas,  Louisiana 

AGOICV:  Environmental  Protection 
Agency  (EPA). 
ACTION  I  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing 
approval  of  a  petition  from  the  State  of 
Louisiana  requesting  that  the 
nonclassifiable  ozone  nonattainment 
areas  in  the  State  be  exempted  from  the 
requirement  to  perform  the  oxides  of 
nitrogen  (NOk)  pertion  of  the  build/no- 
build  test  required  by  the  new  Federal 
transportation  conformity  rule.  This 
petition  for  exemption  was  submitted 
on  Aogust  5,  I9G4. 


DATES:  Conunenls  on  this  proposed 
action  mast  be  received  in  writing  by 
December  7,  IS**.. 
ADDRESSES:  Comments  should  be 
mailed  to  Guy  R.  Donaldson,  Acting 
Chief.  Air  Planning  Section  (6T-AP).  US 
EPA  Region  6, 1445  Hose  Avenue, 
Delias,  Texas  75202-2733.  Copies  of  the 
State's  petition  and  other  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
above  location  and  at  the  following 
locations: 
U.S.  Environmental  Protection  Agency, 

Region  6,  Air  Programs  Branch  (6T- 

A).  1445  Ross  Avenue,  suite  700, 

Dlallas.  TX  75202-2733. 
Air  and  Radiation  Docket  and 

Information  Center,  U.S. 

Environmental  Protection  Agency, 

401  M  Street.  SW..  Washington,  DC 

20460. 
Louisiana  Department  of  Environmental 

Quality,  Air  Quality  Division,  P.O. 

Box  82135.  Baton  Rouge,  LA  70884- 

2135. 

Anyone  wishing  to  review  diis 
petition  at  the  US  EPA  office  is  asked  to 
contact  the  person  below  to  schedule  an 
appointment  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Mick  Cote,  Planning  Section  (6T-AP), 
Air  Programs  Branch,  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas. 
Texas  75202-2733. telephone  (214) 
665-7219. 

SUPPLEMENTARY  INFORMATIONr 

Background 

The  transportation  coafbrmtty  final 
rule  entitled  "Criteria  and  Procedures 
for  Determining  Conformity  to  State  or 
Federal  hnplementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Funded  or  Approved  Under 
title  23  U.S.C.  or  the  Federal  Transit 
Act,"  was  published  in  the  Federal 
Register  on  November  24. 1993  (58  FR 
62188).  This  action  was  required  under 
section  176(c)(4)  of  the  Clean  Air  Act 
(CAA)  as  amended  in  1990. 

The  transportation  conformity  rule 
requires  each  ozone  nonattainment  area 
and  maintenance  area  to  perform  a 
regional  analysis  of  motor  vehicle 
volatile  organic  conrpound  and  NOx 
emissions  from  any  planned 
transportation,  pro^act  This  uiaiysis 
must  demonstrate  that  the  enrissions 
which  would  result  from  the  proposed 
transportation  system,  if  the 
transportation  plan  were  implemented, 
are  within  the  total  allowable  level  of 
emissions  described  m  tke  motor 
vehicle  emissions  budget 

Until  an  attainment  demon^ration  or 
maintenance  plan  is  approved  by  the 
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EPA,  this  emissions  analysis  must  pass 
the  build/no-build  test.  This  analysis 
must  demonstrate  that  the  emissions 
from  the  planned  transportation  project, 
if  implemented^  would  be  less  than  the 
emissions  without  the  planned 
transportation  project.  Thus,  the  build/ 
no-build  test  is  intended  to  ensure  that 
the  transportation  plan  contributes  to 
annual  emissions  iWuctions  consistent 
with  the  CAA  until  such  time  as  the 
attainment  demonstration  or 
maintenance  plan  is  approved.  For 
further  information  concerning  the 
Federal  transportation  conformity 
requirements,  see  40  CFR  part  51, 
subpart  T  and  40  CFR  part  93,  subpart 
A. 

Transportation  Conformity  and  Section 
182(f)  Exemptions 

On  June  17, 1994,  the  EPA  published 
a  national  interpretation  of 
transportation  conformity  and  Section 
182(0  exemptions  entitled 
"Transportation  Conformity;  General 
Preamble  for  Exemption  From  Nitrogen 
Oxides  Provisions"  (59  FR  31238) 
(CJeneral  Preamble).  This  General 
Preamble  clarifies  and  interprets  how 
ozone  nonattainment  areas  classified  as 
less  than  marginal,  which  have  air 
quality  monitoring  data  demonstrating 
attainment  of  the  National  Ambient  Air 
Quality  Standards  (NAAQS)  for  ozone, 
may  be  exempted  from  certain  NOx 
requirements. 

As  discussed  in  the  General  Preamble, 
both  the  transportation  conformity  rule 
and  CAA  section  182(0(1)(A)  state  that 
NOx  requiranents  shall  not  apply  in 
nonattainment  areas  if  the 
Administrator  determines  that 
additional  reductions  of  NOx  would  not 
contribute  to  attainment  of  the  NAAQS  ' 
for  ozone  in  the  area.  The  EPA  also 
issued  two  guidance  docimients  on' 
section  182(0  exemptions.  These  two 
documents.  "State  Implementation  Plan 
(SIP)  Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attairunent  of  the  Ozone  and  Carbon 
Monoxide  (CO)  NAAQS  on  or  alter 
November  15, 1992"  dated  September 
17. 1993.  and  "Guideline  for 
Determining  the  Applicability  of 
Nitrogen  Oidde  Requirements  imder 
Section  182(f)"  dated  December  1993, 
state  that  if  an  area  has  attained  the 
ozone  standard,  additional  NOx 
reductions  would  not  contribute  to 
attainment. 

As  explained  in  the  General  Preamble, 
the  EPA  believes  that  a  demonstration  of 
attainment  made  through  adequate  air 
quality  monitoring  data,  consistent  with 
40  CFR  part  58  and  recorded  in  the 
EPA's  Aemmetric  Information  Retrieval 
System  (AIRS),  can  qualify  an  area  as  a 


"clean  data  area".  Further,  the  EPA 
believes  these  "clean  data  areas"  can 
request  an  exemption  &t>m  the  NOx 
provisions  of  transportation  conformity. 
The  section  182(0  exemption  will  be 
conditioned  upon  the  area's  monitoring 
data  continuing  to  demonstrate 
attainment  after  an  exemption  is 
granted.  If  the  EPA  determines  that  an 
exempted  area  has  violated  the  ozone 
standard,  the  section  182(0  exemption 
vdll  be  rescinded.  Any  decision  to 
rescind  the  NOx  exemption  would  be 
based  on  an  evaluation  of  the  air  quality 
data  recorded  in  AIRS.  Past  conformity 
determinations  and  transportation  plans 
would  not  be  affected,  but  new 
conformity  determinations  would  be 
subject  to  the  NOx  provisions  of  the 
conformity  rule. 

Analysis  of  State  Submittal 

The  State  of  Louisiana  has  ten 
parishes  designated  as  nonclassifiable 
ozone  nonattainment  areas. 
Nonclassifiable  ozone  nonattainment 
areas  had  air  quality  data  which 
demonstrated  attainment  of  the  ozone 
standard,  but  had  not  petitioned  the 
EPA  for  redesignation  to  attainment 
before  the  Clean  Air  Act  Amendments 
(CAAA)  were  passed.  These  parishes 
were  nonattaiimient  prior  to  the  1990 
CAAA,  and  retained  their  ozone 
nonattainment  designations  with  the 
passage  of  the  CAAA.  Transitional  areas 
possessed  the  required  three  years  of  air 
quality  data,  while  incomplete  data 
areas  had  less  than  the  required  three 
years  of  data. 

Beauregard,  Grant,  Lafourche,  St. 
James  and  St.  Mary  Parishes  were 
classified  as  incomplete  data  areas  for 
ozone  on  November  6, 1991  (56  FR 
56694).  The  New  Orleans  Consolidated 
Metropolitan  Statistical  Area  contained 
four  parishes  which  were  designated  as 
transiticmal  ozone  ncmattainment  areas 
on  November  6, 1991:  Jefferson, 
Orleans,  St.  Bernard  and  St.  Charles. 
Lafayette  Parish  was  also  classified  as  a 
transitional  ozone  nonattainment  area 
on  November  6, 1991. 

On  August  5, 1994,  the  State  of 
Louisiana  submitted  a  petition  to  the 
EPA  requesting  that  the  ten  parishes 
listed  above  be  exempted  from  the 
requirement  to  perform  the  NOx  portion 
of  the  build/no-build  test  required  by 
the  new  transportation  conformity  rule. 
This  exemption  request  is  pursuant  to 
the  recently  publi^ed  General 
Preamble  for  transportation  conformity 
NOx  exemptions. 

The  exempCioB  request  was  based  on 
air  monitoring  data  which  demonstrated 
that  the  NAAQS  for  ozone  was  attained 
in  each  of  these  nonclassifiable  ozone 
nonattainmoit  areas  for  the  three  years 


prior  to  the  petition.  The  Air  quality 
data  was  verified  as  quality  assured  in 
accordance  with  monitoring 
requirements  specified  in  40  CFR  part 
58,  and  demonstrates  that  the  ozone 
standard  has  been  maintained  in  these 
areas. 

Proposed  Rulemaking  Action 

The  EPA  has  evaluated  the  State's 
exemption  request  for  consistency  with 
the  CAA,  EPA  regulations,  and  EPA 
policy.  The  EPA  believes  that  the 
exemption  request  and  monitoring  data 
qualifies  the  parishes  of  Beauregard, 
Grant,  Lafayette,  Lafourche,  Jeffierson. 
Orleans,  St  Bernard.  St.  Charles,  St. 
James,  and  St.  Mary  as  "clean  data 
areas".  In  addition,  the  EPA  has 
determined  that  the  exemption  request 
meets  the  requirements  and  policy  set 
forth  in  the  General  Preamble  for  NOx 
exemptions  from  the  build/no-build  test 
for  transportation  conformity,  and  today 
is  proposing  approval  of  Louisiana's 
request  for  exemption  fitim  the  NOx 
build/no-build  test  of  transportation 
conformity  for  these  parishes.  The 
section  182(0  exemption  will  be 
conditioned  upon  the  area's  monitoring 
data  continuing  to  demonstrate 
attaiimient  after  the  exemption  has  been 
granted.  If  the  EPA  later  determines  that 
any  of  these  parishes  has  violated  the 
ozone  standard,  the  section  182(0 
exemption  will  be  rescinded  for  that 
parish.  Past  conformity  determinations 
and  transportation  plans  would  not  be 
affected,  but  new  conformity 
determinations  would  then  be  subject  to 
the  NOx  provisions  of  the  conformity 
rule. 

The  EPA  has  reviewed  this  request  for 
exemption  from  the  NOx  provisions  of 
the  Federal  transportation  conformity 
rule  for  conformance  with  the 
provisions  of  the  1990  CAAA  enacted 
on  November  15, 1990.  The  EPA  has 
determined  that  this  action  conforms 
with  those  requirements. 

Regulatory  Process 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.Q  600  et  seq^  the  EPA  must 
prepare  a  regulatory^ flexibiUty  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  under  5  U.S.C. 
605(b),  the  EPA  may  certify  that  the  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities  (see 
46  FR  8709).  Small  entities  include 
small  businesses,  small  not-for-profit 
enterprises,  and  governmental  entities 
with  jiu'isdiction  over  populations  of 
less  than  50,000. 

Because  an  exemption  fivm-the 
Federal  transportation  conformity  rule 
does  not  impose  any  new  requirements, 
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I  certify  that  it  does  not  have  a 
significant  impact  on  any  small  entities 
affected.  Moreover,  due  to  the  nature  of 
the  Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
(Union  Electric  Co.  v.  U.S.E.P.A..  427 
U.S.  246.  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2)). 

Executive  Order 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  review 
under  Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  regulations,  Ozone. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  26.  1994. 
William  B.  Hathaway. 
Acting  Regional  Administrator  (6A). 
|FR  Doc.  94-27541  Filed  11-4-94;  8:45  ami 
•N.UNQCOOC  wao  60  P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-123;  FCC  94-266] 

Radio  Broadcast  Services;  Television 
Program  Practices 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  invites 
comments  on  its  initiation  of  a 
rulemaking  proceeding  to  assess  the 
legal  and  policy  justifications,  in  light  of 
current  economic  and  technological 
conditions,  for  the  Prime  Time  Access 
Rule,  and  to  consider  the  continued 
need  for  the  rule  in  its  current  form. 

DATES:  Comments  are  due  on  or  before 
January  6, 1995,  and  reply  comments 
are  due  on  or  before  February  6, 1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  E.  Horowitz  and  Alan  E. 
Aronowitz,  Mass  Media  Bureau,  Policy 
and  Rules  Division.  (202)  632-7792. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 


Proposed  Rule  Making.  MM  Docket  No. 
94-123,  adopted  October  20,  1994,  and 
released  October  25, 1994.  The  complete 
text  of  this  dociunent  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  D.C.  20554,  and  may  be 
purchased  from  the  Commission's  copy 
contractor,  bitemational  Transcription 
Service.  (202)  857-3800,  2100  M  Street 
NW..  Washington,  DC.  20037. 

Synopsis  of  the  Notice  of  Proposed  Rule 
Making 

1.  The  Commission  initiated  a 
rulemaking  proceeding  to  assess,  in 
light  of  current  economic  and 
technological  conditions,  the  legal  and 
policy  justifications  for  the  Prime  Time 
Access  Rule  ("PTAR"),  Section 
73.658(k)  of  the  Commission's  Rules, 
and  to  consider  the  continued  need  for 
the  rule  in  its  current  form.  The  rule 
generally  prohibits  network-affiliated 
stations  in  the  top  50  television  markets 
from  broadcasting  more  than  three 
hours  of  network  or  former  network 
("off-network")  programs  during  the 
four  prime  time  viewing  hours  (i.e.,  7  to 
11  p.m.  Eastern  and  Pacific  times;  6  to 
11  p.m.  Central  and  Mountain  times). 
The  rule  also  contains  exemptions  for 
certain  types  of  programming  (e.g., 
special  news,  dociunentary,  children's 
and  sports  programming). 

2.  PTAR  was  initially  promulgated  in 
1970  in  response  to  the  concern  that  the 
three  major  television  networks — ABC, 
CBS  and  NBC — dominated  the  program 
production  market,  controlled  much  of 
the  video  fare  presented  to  the  public, 
and  inhibited  the  development  of 
competing  program  sources.  The 
Commission  believed  that  PTAR  would 
increase  the  level  of  competition  in  the 
independent  production  of  programs, 
reduce  the  networks'  control  over  their 
affiliates'  programming  decisions,  and 
increase  the  diversity  of  programs 
available  to  the  public. 

3.  The  Commission  believes  that  as 
the  video  marketplace  has  developed 
and  the  major  networks'  power  has 
declined  in  the  years  since  PTAR  was 
established,  an  overall  review  of  the  rule 
is  now  appropriate.  In  this  regard,  on 
April  12, 1994,  the  Commission  issued 

a  Public  Notice  soliciting  public 
comment  on  various  filings  seeking 
modification  or  elimination  of  PTAR. 
Parties  filing  comments  thus  far, 
however,  have  failed  to  present  a 
rigorous  economic  framework  for 
analysis,  supported  by  adequate  data, 
that  will  enable  the  Commission  to 
assess  the  competitive  effects  of  the  rule 
and  its  efficacy  in  achieving  both 
competition  and  non-competition-based 


public  interest  goals.  Therefore,  this 
Notice  of  Proposed  Rule  Making 
proposes  a  firework  to  evaluate  the 
continued  efficacy  of  the  rule. 

4.  The  analytical  framework  set  forth 
by  the  Commission  recognizes  that  in 
1970,  there  was  a  strong  cast  for  taking 
government  action  to  correct  the  effects 
of  a  competitively  unbalanced  market. 
Accordingly,  the  FCC  established  PTAR. 
However,  with  the  development  of 
alternative  forms  of  video  distribution, 
the  growth  of  the  broadcast  industry 
(including  increased  competition  among 
networks  for  affiliates),  and  the  increase 
in  the  number  and  types  of  entities 
creating  nationally  distributed  video 
programming,  the  case  for  PTAR  must 
be  revisited.  The  analytical  framework 
proposed  in  this  Notice  provides  a 
means  for  evaluating  the  factual  and 
economic  assumptions  underlying 
PTAR,  to  ascertain  whether  the  rule 
operates  to  achieve  its  intended  effects, 
and  what  unintended  effects  it  may  also 
cause.  In  addition,  the  Commission  will 
use  the  framework  to  evaluate  whether 
the  intended  and  unintended  effects 
further  the  attainment  of  legitimate 
goals  in  today's  world.  The  ultimate 
decision  to  retain,  modify  or  eliminate 
the  rule  will  turn  on  a  weighing  of  its 
costs  against  its  benefits. 

5.  More  specifically,  the  analytical 
framework  seeks  comment  on  the 
validity  of  the  following  three  basic 
ways  PTAR  is  said  to  alter  the 
competitive  opportunities  in  the 
relevant  markets  for  the  public  good. 
First,  by  carving  out  a  portion  of  prime 
time  to  be  used  for  non-network  use.  the 
rule  made  it  easier  for  independent 
producers  to  sell  their  programming  to 
the  more  successful  stations  in  the  top 
-markets  (i.e.,  affiliates  of  the  three  major 
networks).  Among  the  intended  effects 
was  the  goal  of  strengthening  existing 
independent  producers  and  encouraging 
entry  of  new  ones.  From  an  economic 
p>erspective,  the  Commission  had 
anticipated  that  the  decrease  in  supply 
of  programming  available  to  affiliates 
(caused  by  PTAR's  ban  on  network  and 
off-network  programming)  would 
increase  prices  paid  for  independently 
produced  programming,  thus  acting  as  a 
spur  for  greater  production  and  new 
entry.  Thus,  the  Commission  had 
predicted  that  the  rule  would  increase 
the  net  amount  of  diverse  programming 
available  to  the  viewing  public  and 
create  new  competitors  to  the  existing 
three  networks.  The  Notice  asks 
commenters  to  assess  this  dynamic, 
raising  such  questions  as:  (1)  Whether 
this  enhanced  opportunity  increases  the 
net  amount  of  independently  produced 
programs  available  to  the  public;  (2) 
whether  this  opportunity  increases  the 


net  number  of  independent  program 
producers  serving  the  market;  and  (3) 
whether  the  limit  placed  by  this 
opportunity  on  an  affiliate's  ability  to 
carry  network  or  off-network 
programming  during  the  access  period 
reduces  the  economic  value  of  network 
programming  aired  during  the  other 
parts  of  prime  time,  by  limiting  the 
potential  buyers  for  these  programs  after 
the  netwoiic  run  is  complete,  thereby 
depressing  the  total  return  on  these 
programs. 

6.  Second,  the  rule  sought  to  reduce 
the  networks'  role  in  dictating  their 
affiliates'  proyamming  choices,  by 
forbidding  the  affiliates  in  the  top  50 
meirkets  from  running  more  than  three 
hours  of  network  or  off-network 
programming  during  the  four-hour 
prime  time  period.  "Thus,  the  rule  was 
viewed  as  a  way  to  increase  affiliate 
autonomy  and  reduce  network 
dominance.  The  immediate  effect  was  to 
ensure  that  not  all  of  an  affiliate's  prime 
time  programming  came  through  the 
same  network  filter.  The  Notice  asks 
commenters  to  provide  evidence 
regarding  the  bargaining  positions  of 
affiliates  vis-a-vis  their  networks.  For 
example,  during  hours  other  than  the 
PTAR  access  period,  do  affiliates  in  the 
top  50  markets  carry  programs  other 
than  network  programs?  To  what  extent 
does  the  market  dynamic  in  the  top  50 
markets  dictate  peiformance  in  the  less 
populated  markets?  Are  the  recent 
affiliation  switches  indicative  of  a 
change  in  the  relative  bargaining  power 
of  the  networks  and  their  affiliates,  or 
are  these  switches  due  to  other  factors? 
To  the  extent  that  the  behavior  of 
affiliates  might  change  in  some  way  if 
PTAR  were  modified  or  repealed,  how 
would  that  affect  the  programs 
ultimately  available  to  viewers?  The 
Notice  solicits  comment  on  these  and 
other  related  issues. 

7.  Third,  the  rule  has  come  to  be 
viewed  as  a  mechanism  for 
strengthening  independent  stations, 
with  the  result  of  increasing  the  strength 
and  number  of  the  primary  buyers  of 
independently  produced  programming. 
The  argument  is  that,  with  this  increase, 
not  only  are  the  number  of  independent 
program  producers  increasing,  but  the 
opportunity  for  new  networks  to  emerge 
and  compete  with  the  existing  networks 
is  enhanced  (by  the  presence  of  a 
healthy  pool  of  indepiendent  stations). 
Thus,  by  strmgthening  independent 
stations  overall,  the  rule  "has  been 
considered  to  further  both  diversity  and 
competition  goals.  Moreover,  the 
independent  stations  themselves 
produce  some  degree  of  original 
programming,  which  contributes  to  the 
overall  leveb  of  diverse  programming 


available  in  die  maitet  The  Notice  thus 
invites  comment  on  whether,  given  the 
current  level  of  program  diversity,  the 
competitive  aheration  that  PTAR  causes 
with  respect  to  a  segment  of  the  market 
is  warranted.  Similarly,  the  Notice  asks 
commenters  to  address  the  degree  to 
which,  irora  economic  and  public 
interest  perspectives,  PTAR  leads  to 
misallocated  resources,  limits  viewers' 
progranmiing  choices,  and  alters  the 
optimal  prices  paid.  The  Notice  seeks 
comment  on  its  analysis  of  this  issue  in 
general,  and  in  particular  raises 
questions  such  as:  (1)  whether 
regulatory  measures  designed  to 
encourage  the  introduction  into  the 
broadcast  industry  of  increased 
competition  in  the  form  of  new 
networks  remain  necessary  when  the 
established  networks  and  their  affiliates 
are  also  competing  against  nonbroadcast 
video  services;  and  (2)  whether  any 
inefficiencies  of  encouraging  entry  of 
new  networks  by  placing  limits  on 
incumbents  are  outweighed  by  real 
benefits,  and  if  so,  what  types  and  what 
number  of  inefficiencies  and  benefits. 

8.  In  addition  to  seeking  comment  on 
the  above-described  ways  in  which 
PTAR  alters  the  competitive 
opportunities  in  the  relevant  markets, 
the  Commission  framed  certain 
overarching  issues  going  to  the  public 
interest  basis  for  PTAR,  including,  but 
not  limited  to,  whether  non-broadcast 
media  should  be  considered  in  assessing 
the  rule,  whether  PTAR  is  the 
appropriate  mechanism  to  ensure 
diversity  for  those  who  do  not  avail 
themselves  of  technological  alternatives 
to  broadcast  television,  and  whether 
other  regulatory  responses  other  than 
PTAR  would  be  more  effective  or 
efficient  to  achieve  the  stated  goals  of 
the  rule. 

9.  To  the  extent  that  the  record  to  be 
developed  might  support  retaining 
PTAR  in  whole  or  part,  the  Commission 
seeks  public  comment  on  the  incidental 
elements  of  the  rule — the  definition  of  a 
"network"  for  purposes  of  the  rule,  and 
the  various  program  categories  that  are 
exempted  from  application  of  PTAR. 
Moreover,  although  the  policy 
examinations  to  be  undertaken  in  this 
proceeding  may  make  it  unnecessary  to 
address  specific  constitutional  questions 
raised  by  the  rule,  if  the  rule  is  to  be 
retained  in  some  form,,  the  Commission 
seeks  comment  on  various 
constitutional  impUcations  of  the  rule 
and  any  proposed  alternatives. 

10.  Ine  Commission  seeks  ccnnment 
on  these  issues,  as  well  as  specific 
economic  analysis  and  supporting  data 
favoring  either  retention,  modification 
or  repeal  of  the  rule.  If  the  Cammission 
chooses  to  modify  or  eliminate  the  role. 


we  must  then  determine  when  to  do  so 
and  whether  to  adopt  transition 
measures.  A  modification  to  the  rule 
might  be  appropriately  enacted 
immediately  after  such  a  decision  is 
made,  or  throu^  a  timetable  that  allows 
industry  participants  to  adjust  to  the 
changing  economic  conditions  that 
might  result  from  modifications  to 
PTAR.  Elimination  of  the  rule  might  be 
tied  to  technological  developments  or 
the  timing  might  be  tied  to  regulatory 
developments  such  as  the  scheduled 
expiration  of  the  fyn/syn  rules  of  some 
time  thereafter.  Similarly,  a  transition 
mechanism  could  be  based  on  a  variety 
of  different  considerations,  focusing  on 
defining  the  stages  of  that  transition  if 
one  is  adopted.  For  example,  one 
possible  transition  would  entail  initial 
repeal  of  the  off-network  restriction 
followed  by  later  repeal  of  the 
remainder  of  the  rule.  The  Notice 
questions  whether  such  a  staggered 
repeal  of  the  rule  would  further  the 
public  interest  by  reducing  marketplace 
disruption  or  would  delay  the 
realization  of  benefits  that  could 
otherwise  be  realized  from  immediate 
form.  In  summary,  should  the  record 
support  elimination  or  modification  of 
the  rule,  the  Commission  will  require  a 
record  regarding  the  timing  of  any 
action  and  whether  specific  transition 
measures  are  necessary  or  appropriate. 

11.  Initial  Regulatory  Flexibility 
Analysis 

Reason  for  the  Action 

This  proceeding  was  initiated  to 
review  and  update  the  provisions  of 
PTAR. 

Objective  of  the  Action 

The  actions  proposed  in  this  Notice 
are  intended  to  reexamine  and  perhaps 
modify  or  eUminate  the  prime  time 
access  rule,  47  C.F.R  §  73.658(k).  in 
response  to  changes  in  the 
communications  marketplace,  and  to 
better  adjust  to  the  needs  of  the  public. 

Reporting,  Record  Keeping,  and  Other 
Compliance  Requirements  Inherent  in 
the  Proposed  Rule. 

None. 

Federal  Rules  which  Overlap,  Duplicate, 
or  Conflict  with  the  Proposed  Rule 

None. 

Description  of  Potential  Impact  and 
Number  of  Small  Entities  Involved 

Approximately  416  existing  television 
broadcasters  of  all  sizes  may  be  affected 
by  the  proposals  contained  in  this 
Notice. 
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Any  Significant  Ahematives  Minimizing 
the  Impact  on  Small  Entities  and 
Consistent  with  the  Stated  Objectives 

The  proposals  contained  in  this 
Notice  are  meant  to  simplify  and  ease  - 
the  regulatory  burden  currently  placed 
on  network  affiliates  in  the  top  50 
markets. 

12.  As  required  by  §603  of  the 
Regulatory  Flexibility  Act,  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  expected  impact  on 
small  entities  of  the  proposals  suggested 
in  this  Notice  of  Proposed  Rule  Making. 
Written  public  comments  are  requested 
on  the  IRFA.  These  comments  must  be 
nied  in  accordance  with  the  same  filing 
deadhnes  as  comments  on  the  rest  of  the 
Notice,  but  they  must  have  a  separate 
and  distinct  heading  designating  them 
as  responses  to  the  Regulatory 
Flexibility  Analysis.  The  Secretary  shall 
send  a  copy  of  this  Notice,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  Small  Business  Administration  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  No. 
96-354.  94  Stat.  1164,  5  U.S.C.  §601  et 
seq.  (1981)). 

Ex  Parte 

13.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  Rules.Seegenera//y 
47  C.F.R.  Sections  1.1202.  1.1203  and 
1.1206(a). 

Comment  Dates 

14.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  1.415  and  1.419  of 
the  Commission's  Rules,  interested 
parties  may  file  comments  on  or  before 
January  6, 1995,  and  reply  comments  on 
or  before  February  6, 1995.  All  relevant 
and  timely  comments  will  be 
considered  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  four  copies  of  all 
comment,  reply  comments,  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  nine  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Conunission,  1919  M 
Street  NW.,  Washington,  DC.  20554. 


List  of  Subiects  in  47  CFR  Part  73 

Television  broadcasting. 

Federal  Communications  Commission. 
William  F.  Caton. 
Acting  Secretary. 

(PR  Doc.  94-27425  Filed  11-4-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  580 

[Docket  No.  92-20;  Notic«  4] 

Petition  for  Approval  of  Alternate 
Odometer  Disclosure  Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  Final  Denial. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  denies 
the  petition  submitted  by  the  State  of 
Florida  for  approval  of  alternate 
odometer  disclosure  requirements.  Only 
one  conunent  was  submitted  in 
response  to  NHTSA's  preliminary 
determination  that  Florida's  proposed 
procedures  threaten  the  integrity  of  the 
current  disclosure  system.  The  agency 
reaffirms  that  determination,  and 
Florida  must  conform  its  procedures  to 
the  odometer  disclosure  requirements  of 
49  CFR  Part  580. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Donaldson,  Office  of  the  Chief  Counsel, 
Room  5219,  National  Highway  Traffic 
Safety  Administration.  400  Seventh 
Street,  SW,  Washington,  D.C,  20590 
(202) 366-1834. 

SUPPt.EMENTARY  INFORMATION: 
Bacl^round 

To  address  the  problem  of  odometer 
ft^aud,  49  U.S.C.  Chapter  327  (previously 
15  U.S.C.  1981  et  seq.)  (the  Act) 
provides  that  each  person  transferring 
ownership  of  a  motor  vehicle  must 
disclose  the  mileage  on  the  vehicle's 
title.  The  Act  requires  the  States  to 
conform  their  procedures  to  ensure  that 
the  titles  they  issue  contain  odometer 
disclosure  statements.  Section  32705(d) 
of  the  Act  directs  NHTSA  to  approve 
alternate  methods  of  odometer 
disclosure  submitted  by  a  State, 
provided  that  those  methods  are 
consistent  with  the  purposes  of  the 
disclosure  required  by  die  Act. 

NHTSA's  implementing  regulation.  49 
CFR  Part  580,  identifies  specific 
elements  to  be  included  in  the  odometer 


disclosure  statement  (49  CFR  580.5  and 
580.7).  The  elements  of  central 
importance  to  the  instant  petition  afe 
the  name  and  current  address  of  both 
the  transferor  and  the  transferee.  The 
regulation  also  sets  forth  procedures  a 
petitioning  State  must  follow  to  seek 
approval  of  alternate  requirements  to 
those  otherwise  required  of  the  State  (49 
CFR  580.11).  In  accordance  with  this 
latter  provision,  the  State  of  Florida 
submitted  a  petition  for  approval  of 
alternate  disclosure  requirements. 

Basis  for  the  Petition 

Florida  seeks  approval  for  alternative 
procedures  to  those  contained  in  49 
U.S.C.  32705(b)  (previously  15  U.S.C. 
1988(d))  and  49  CFR  580.5  (c)(3)  and 
(c)(4).  (The  petition  identifies 
paragraphs  (c)(2)  and  (c)(3)  of  the 
regulation,  but  it  is  clear  from  its 
context  that  paragraphs  (c)(3)  and  (c)(4) 
were  intended.)  These  provisions 
require  odometer  disclosure  statements 
to  be  made  on  a  title  produced  by  means 
of  a  secure  printing  process  and  to 
include  the  name  and  ciirrent  address  of 
the  transferor  and  transferee. 

Florida  currently  uses  two  motor 
vehicle  title  forms,  copies  of  which  were 
submitted  with  the  petition.  In  all 
aspects  of  relevance  here,  the  forms  are 
identical.  Both  forms  contain  one  block 
for  transfer  of  title  by  the  seller  on  the 
front  and  three  blocks  for  dealer 
reassignment  and  one  block  for 
application  for  title  on  the  back.  Florida 
states  that  the  transfer  of  title  and  the 
dealer  reassignment  blocks  appear  as 
prescribed  by  49  CFR  580.5,  except  that 
they  do  not  contain  a  space  for  the 
address  of  the  transferor  and  transferee. 
Notwithstanding  the  absence  of  address 
spaces  in  these  locations,  Florida  asserts 
that  its  titles  comply  with  the  Federal 
requirements  in  all  cases  except  those 
involving  reassignment  by  a  licensed 
motor  vehicle  dealer. 

Florida  explains  that  State  law 
(Florida  Statutes,  Chapter  319) 
precludes  the  assignment  of  a  motor 
vehicle  title  by  anyone  other  than  the 
person  in  whose  name  the  title  was 
issued,  unless  the  person  is  a  dealer. 
Consequently,  in  a  sale  between  non- 
dealers.  Florida  points  out  that  the 
required  addresses  will  be  available 
because  the  transferor's  address  appears 
on  the  front  of  the  title  and  the 
transferee's  address  will  eventually 
appear  in  the  block  for  "AppUcation  for 
Title  by  Purchaser."  Citing  NHTSA's 
determination  (53  FR  No.  151  at  29470, 
Aug.  5, 1988)  that  information  located 
elsewhere  on  the  title  need  not  be 
repeated  in  the  disclosure  statement, 
Florida  argues  that  its  titles  comply  with 


Federal  requirements  related  to  transfers 
between  non-dealers. 

The  alternate  procedures  for  which 
Florida  seeks  approval  apply  to  transfers 
by  or  between  licensed  dealers.  Florida 
acknowledges  that  its  titles  do  not  make 
accommodation  for  the  address  of  a 
dealer.  Instead,  the  dealer  is  required  to 
include  its  license  number  in  the 
reassignment  block  appearing  on  the 
back  of  the  title,  when  effecting  a 
subsequent  transfer.  According  to 
Florida,  the  Department  of  Hi^way 
Safety  and  Motor  Vehicles  (DHS) 
maintains  records  of  all  licensed  dealers 
in  the  State,  indexed  by  both  license 
number  and  name,  &t)m  which  current 
address  information  is  freely  available 
upon  request.  Florida  asserts  that  this 
system  is  superior  to  the  requirement  of 
NHTSA's  regulation,  because  the  State 
records  contain  the  latest  available 
address  information,  and  because 
consumers  can  be  informed  by  the  DHS 
of  avenues  of  relief  through  the  State's 
consumer  complaint  process  and  its 
$25,000  dealer  Ucense  bond. 
Accordingly,  Florida  concludes  that  the 
odometer  disclosure  procediu«s  it 
imposes  on  dealers  are  fully  consistent 
with  the  purposes  behind  the  Federal 
odometer  disclosure  requirements,  and 
that  its  petition  should  therefore  be 
granted. 

Notice  of  Preliminary  Determination 

On  August  29, 1994.  NHTSA 
published  a  notice  in  the  Federal 
Register  (59  FR  44397)  preliminarily 
denying  Florida's  petition.  NHTSA 
determined  that  an  odometer  disclosuro 
statement  that  does  not  include  the 
addresses  of  transferors  and  transferees 
threatens  the  integrity  of  the  current 
system,  and  that  Florida's  proposed 
alternative  does  not  properly 
accommodate  the  purposes  which  these 
addresses  serve. 

NHTSA  rejected  the  procedures 
Florida  would  impose  on  transactions  in 
which  at  least  one  party  is  a  dealer  as 
inconsistent  with  the  purposes  of  the 
Federal  requirements.  Noting  that  the 
DHS  would  be  imable  to  provide  the 
required  address  information  from  its 
records  if  an  out-of-state  dealer  were 
involved  in  the  chain  of  transfer  on  a 
Florida  title,  NHTSA  determined  that 
Florida's  approach  failed  to 
accommodate  interstate  motor  vehicle 
transfers.  NHTSA  further  noted  that  it 
would  be  extremely  difficult  to  ascertain 
the  location  of  an  out-of-state  dealer 
without  any  identifying  information 
beyond  a  license  number  from  an 
unknown  State. 

NHTSA  concluded  Uiat  Florida's 
proposed  procedures  would  hinder 
enforcement  efforts,  which  rely  on 


readily  available  address  information  for 
all  transferors  and  transferees  in  order  to 
trace  the  sales  histories  of  motor 
vehicles.  The  agency  also  noted  that 
title  blocks  lacking  a  common 
information  element  accepted  by  most 
States  as  the  norm  for  compliance  with 
odometer  disclosure  requirements  are 
more  likely  to  be  questioned  or  rejected 
in  interstate  transactions,  thereby 
hindering  the  flow  of  commerce  in 
motor  vehicles. 

With  respect  to  motor  vehicle 
transfers  in  which  no  party  is  a  dealer, 
NHTSA  agreed  that  Florida's  odometer 
disclosure  procedures  satisfy  Federcd 
odometer  disclosure  requirements. 
However,  NHTSA  recommended  that 
the  purchaser's  address  appear  in  the 
transfer  block  on  the  fit>nt  of  the  title  for 
improved  clarity. 

Comments 

In  response  to  the  Notice  of 
Preliminary  Determination.  The  agency 
received  only  one  comment,  which  was 
submitted  by  the  California  Department 
of  Motor  Vehicles  after  the  close  of  the 
comment  period.  Despite  its  lateness. 
NHTSA  has  considered  the  comment. 

According  to  California,  national  title 
standards  developed  by  the  American 
Association  of  Motor  Vehicle 
Administrators  and  accepted  by  the 
States  set  forth  requirements  for  tide 
dociunent  size  and  contents.  California 
asserts  that  these  standards  and  State 
statutes  often  preclude  the  inclusion  of 
additional  information  on  the  tide 
document.  Due  to  these  title  size 
limitations,  California  is  concerned  that 
mandating  the  address  information 
might  reduce  the  space  avaUable  for 
dealer  reassigiunent  blocks  and 
therefore  lead  to  increased  paperwork  in 
title  transfers. 

As  a  preliminary  matter,  NHTSA 
would  point  out  that  neither  State 
statutes  nor  association  standards  may 
act  to  preclude  the  disclosure  of 
information  required  by  Federal  law. 
McMreover,  California  fails  to 
acknowledge  that  all  other  States 
(except  Florida)  have  properly 
accommodated  the  requirement  for 
including  address  information  in  the 
odometer  disclosure  statement,  and 
many  of  these  States'  titles  include 
multiple  dealer  reassignment  blocks. 
Hence,  California's  concern  is  not 
reflected  in  real  world  problems. 
California  has  only  recentiy  begun  to 
conform  its  titling  procedures  with 
Federal  odometer  reqiurements,  and 
should  consult  other  States  for  giudance 
in  this  matter. 


Final  Determination 

The  agency  is  in  possession  of  no 
information  that  would  suggest  that  a 
change  in  the  preliminary  determination 
is  appropriate.  Accordingly,  NHTSA 
reaffirms  its  preliminary  determination 
and  denies  Florida's  petition  for 
approval  of  alternate  odometer 
disclosure  requirements.  Florida  must 
conform  its  procedures  to  the  odometer 
disclosure  requirements  of  49  CFR  Part 
580.  Additionally,  the  agency  urges 
Florida  to  include  a  block  for  the 
purchaser's  address  on  the  front  of  the 
title,  for  improved  clarity. 

Issued  on:  November  2, 1994. 
Philip  R.  Recht. 
ChiefCounsel. 
(PR  Doc.  94-27523  Filed  11-4-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart654 

[Docket  No.  941002-4302;  i.D.  092794B] 

RIN0648-AG23 

Stone  Crab  Rshery  of  the  Gulf  of 
Mexico 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  5  to  the 
Fishery  Management  Plan  for  the  Stone 
Crab  Fishery  of  the  Gulf  of  Mexico 
(FMP).  This  rule  would  establish  a 
temporary  moratorium,  ending  not  later 
than  June  30, 1998,  on  the  Federal 
registration  of  stone  crab  vessels  by  the 
Director.  Southeast  Region,  NMFS 
(Regional  Director),  and  would 
invalidate  any  Federal  numbers  and 
color  codes  issued  by  the  Regional 
Director  after  July  1. 1994.  for  use  on 
stone  crab  vessels  and  gear.  In  addition, 
NMFS  proposes  changes  to  correct  and 
clarify  the  regulations,  conform  them  to 
current  standards,  and  enhance 
enforcement. 

DATES:  Written  comments  must  be 
received  on  or  before  December  19, 
1994. 

ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N..  St.  Petersburg.  FL 
33702. 
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Requests  for  copiot  of  Amendment  5, 
which  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the  Gulf 
of  Mexico  Fishery  Management  Council, 
5401  W.  Kennedy  Boulevard,  Suite  331, 
Tampa.  FL  33609-2486.  FAX:  813-225- 
7015. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter ).  Eldridge.  813-570-5305. 
8Uf>Pl£MENTARY  INFORMATION:  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 
Fishery  Management  Council  (Council) 
and  is  implemented  by  regulations  at  50 
CFR  part  654  under  the  authority  of  the 
Magnuson  Fishery  Conservation  and 
Management  Act  [Magnuson  Act). 

The  stone  crab  fishery  managed  under 
the  FMP  is  located  entirely  off  the  coast 
of  Florida,  with  the  majority  of  harvest 
from  Florida's  waters.  Florida  has 
actively  managed  the  fishery  since  1929. 
The  FMP  was  implemented  In  1979, 
principally  to  regulate  the  activities  of 
shrimp  vessels  registered  in  states  other 
than  Florida  to  resolve  gear  conflicts 
with  stone  crab  fishermen.  Other  FMP 
objectives  included  managing  the  stone 
crab  resource  for  optimum  >'ield. 
conserving  the  stocks  while  attaining 
full  utilization,  establishing  an  effective 
reporting  system,  and  promoting 
uniformity  of  the  regulations  throughout 
the  management  area.  The  FMP,  as 
amended  addressed  the  gear  conflicts 
and  adopted  Florida's  rules  for  stone 
crab  in  the  exclusive  economic  zone 
(EEZ). 

The  biological  condition  of  the  stone 
crab  fishery  is  stable,  with  landings  of 
claws  averaging  about  3  milUon  lb  (1.36 
million  kg)  annually.  During  the  early 
development  of  the  fishery,  annual 
landings  increased  as  fishing  effort 
increased;  however,  landings  since  1985 
have  not  increased  while  fishing  effort 
has  doubled.  The  fishery  currently  has 
more  participants  and  stone  crab  traps 
than  are  necessary  to  harvest  efficiently 
the  optimum  yield. 

Florida  is  considering  a  moratorium 
on  the  isouance  of  State  permits  for  the 
stone  crab  fishery  while  alternatives  for 
a  possible  e^ort  limitation  or  controlled 
access  system  are  considered.  The 
current  regulations  provide  for  the 
issuance  by  the  Regional  Director  of 
Federal  numbers  and  color  codes  for 
stone  crab  fishing  in  the  EEZ  when  an 
applicant  is  unable  to  obtain  a  State 
permit.  However,  the  Regional  Director 
has  not  issued  any  Federal  numbers/ 
color  codes  under  the  current 
regulations.  Amendment  5  would  place 
a  temporary  moratorium  ending  not 
later  than  June  30,  1998,  on  the  issuaix» 
by  the  Regional  Director  of  Federal 
numbers  and  color  codes  for  use  on 
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atone  ccab  veaseb  and  gear,  and  would 
invahdote  any  peimits  iasued  between 
July  1. 1994.  and  the  eSactive  date  of 
the  regulations  implementing 
Amendment  5.  This  moratorium  would 
end  no  later  than  June  30, 1998,  and 
would  discourage  speculative  entry  into 
the  fishery  while  potential  effort  or 
•ooess  controls  are  considered  by  the 
industnr.  Florida,  and  the  CounciL 

NMFS  published  notification  of  the 
proposed  moratorium  on  July  1, 1994 
(59  FR  33947),  which  advised  fishermen 
that,  if  Amendment  5  is  approved  and 
implemented,  any  Federal  numbers/ 
color  codes  issued  between  July  1, 1994, 
and  the  effective  date  of  the 
implementing  regulations  would  no 
longer  be  valid. 

During  the  4-year  moratorium  period, 
it  is  leasonably  expected  that  the 
Council  will  propose  further 
management  measures  that  would  revise 
the  provisions  for  the  issuance  of 
Federal  niunbers/color  codes. 
Accordingly,  NMFS  proposes  to  remove 
the  ciirrent  provisions  regarding  Federal 
issuance  of  numbers/color  codes  at  this 
time  rather  than  suspend  their 
effectiveness  for  the  4-year  period.  If 
needed,  any  such  provisions  will  be 
implemented  by  a  subsequent 
rulemaking  to  be  effective  when  the 
moratorium  actually  expires. 

Additional  Measures  in  Amendment  5 

Amendment  5  propoees  a  procedure 
whereby  the  Florida  Marine  Fisheries 
Commission  (FMFC)  may  request  the 
Regional  Director  to  implement  in  the 
EEZ  by  regulatory  amendment,  tvith  the 
Council's  review  and  conciurence, 
modification  to  certain  gear  and  harvest 
limitations  applicable  to  State  waters 
that  were  proposed  by  the  FMFC  and 
approved  by  the  Florida  Governor  and 
Cabinet  The  regulatory  amendment 
process  requires  publication  of  a 
proposed  rule  in  the  Federal  Register,  a 
public  comment  period,  and,  if  the  rule 
is  approved,  publication  of  a  final  rule 
in  the  Federal  Register.  The  specific 
steps  of  the  regulatory  amrndment 
procedure  under  the  enhanced 
cooperative  management  system 
proposed  in  Amendment  5  are 
contained  on  pages  8-10  of  the 
amendment. 

Under  Amendment  5,  the  Council 
FMFC,  and  NMFS  would  adopt  a 
protocol  that  describes  the  roles  and 
positions  of  the  Federal  and  State 
govenunents  in  the  management  of  the 
stone  crab  fishery.  The  provisions  of  the 
protocol  would  be  as  follows: 

1.  The  Council  and  NMFS 
acknowledge  that  the  fishery  is  a  State 
fishery  (which  extends  into  the  EEZ)  in 
terms  of  current  participants  in  the 


directed  fi^iery,  mafor  noraery,  fishing, 
and  landing  areas,  aiid  historical 
regulation;  and  it  is  a  fishery  requiring 
cocqierative  State/Federal  efforts  for 
effective  management  throu^  an  FMP. 

2.  The  Council  and  NX4FS 
acknowledge  that  the  State  is  managing, 
and  will  continue  to  manage  the 
resource  to  protect  and  increase  the 
long-term  yields  and  prevent  depletion 
of  the  stone  crab  stocks  and  that  the 
State  Administrative  Procedure  Act  and 
rule  implementation  procedures, 
including  final  approval  of  the  rules  by 
GovenuM-  and  Cabinet,  provide  ample 
and  fair  opportunity  for  all  persons  to 
participate  in  the  rulemaking  procedure. 

3.  The  FMFC  acknowledges  that  rules 
proposed  for  implementation  under  this 
amendment  must  be  consistent  with  the 
managenient  objectives  of  the  FMP,  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
Federal  law.  Federal  rules  will  be 
implemented  in  aooordanoe  with 
regulatory  amoxlment  procedures. 

4.  The  Council  and  NMFS  agree  that, 
for  any  of  the  rules  defined  within  this 
amendment,  the  State  may  propose  the 
rule  directly  to  NMFS.  concurrently 
informing  the  Council  of  the  nature  of 
the  rule,  and  that  NMFS  will  implement 
the  rule  within  the  EEZ,  provided  it  is 
consistent  under  protocol  number  3.  If 
the  Council  informs  NMFS  of  its 
concern  that  the  rule  may  be 
inconsistent  with  the  FMP  and  Federal 
law  (proftocol  mimber  3),  NMI^  will  not 
implement  the  rule  until  the  Council, 
FMFC,  and  NMFS,  or  their 
representatives,  meet  and  resolve  the 
issue. 

5.  The  State  will  have  the 
responsibility  for  collecting  and 
developing  the  information  upon  which 
to  base  the  fishing  rules,  with  assistance 
by  NMFS,  as  needed,  and  will 
cooperatively  share  the  responsibifity 
for  enforcement  with  the  Federal 
agencies. 

6.  The  FMFC  will  provide  NMFS  and 
the  Council  written  explanations  of  its 
decisions  related  to  each  of  the  rules 
(including  a  statement  of  the  problem 
that  the  rulemaking  addresses,  how  the 
rule  will  solve  the  problem,  and  how 
interested  parties  were  involved  in  the 
rulemaking),  summaries  of  public 
comments,  biological,  economic  and 
social  analyses  of  the  impacts  of  the 
proposed  rule  and  alternatives,  and 
such  other  information  that  is  relevant 

7.  The  rules  will  apply  to  the 
management  area  (the  EEZ  off  the  west 
coast  of  Florida  and  off  the  south  side 
of  the  Florida  Keys). 

8.  NMFS  agrees  that  its  staff  will 
prepare  the  proposed  (and  final)  Federal 
rule.  The  Council  agrees  that  its  staff. 


with  assistance  by  the  staffs  of  FMFC 
and  NMFS,  will  prepare  the 
environmental  assessment,  regulatory 
impact  review,  and/or  other  documents 
required  in  support  of  the  rule. 

The  Council  believes  that  using  a 
regulatory  amendment  procedure  under 
the  protocol  would  provide  more 
flexible,  responsive,  and  cost-effective 
management  of  the  stone  crab  fishery. 
The  following  rules  or  regulatory 
changes  could  be  implemented  under 
the  protocol:  Limiting  the  number  of 
traps  that  mdy  be  fished  by  each  vessel; 
the  construction  characteristics  of  traps; 
gear  and  vessel  identification 
requirements;  gear  that  may  be  used  or 
prohibited  in  a  directed  fishery;  bycatch 
levels  in  non-directed  fisheries;  seasons; 
soak/removal  periods  and  requirements 
for  traps;  use,  possession  and  handling 
of  stone  crabs  aboard  vessels;  and 
minimum  legal  sizes.    * 

Concomitant  with  the  proposed 
regulatory  amendment  procedure. 
Amendment  5  proposes  to  add  to  the 
objectives  of  the  FMP  the  following: 
"Provide  for  a  more  flexible 
management  system  that  minimizes 
regulatory  delay  to  assure  more 
effective,  cooperative  state  and  federal 
management  of  the  fishery." 

These  additional  measures  in 
Amendment  5  do  not  require 
implementing  regulations. 

Additional  background  and  rationale 
for  Hie  measures  discussed  above  are 
contained  in  Amendment  5,  the 
availability  of  which  was  announced  in 
the  Federal  Register  on  September  30, 
1994  (59  FR  49908). 

Additional  Measures  Proposed  by 
NMFS 

In  a  significant  number  of  sections, 
the  stone  crab  regulations  do  not 
conform  to  current  standards  applicable 
to  other  federally  managed  fisheries  in 
the  Gulf  of  Mexico  and  off  the  southern  " 
Atlantic  states.  Accordingly,  NMFS 
proposes  to  revise  the  entire  part  654. 
The  substantive  changes  proposed  by 
NMFS  are  discussed  below. 

The  purpose  and  scope  section, 
§  654.1,  would  be  revised  to  clarify  the 
geographical  scope  of  the  regulations. 

In  §  654.2,  unused  definitions  would 
be  removed  and  the  address  of  the 
Director,  Southeast  Region,  NMFS, 
would  be  corrected. 

The  vessel  and  gear  identification 
requirements,  currently  in  §654.4,  are 
essentially  identical  to  Florida's 
requirements.  Since  all  required 
identification  markings  would  be  issued 
by  Florida,  separate  Federal  vessel  and 
gear  identification  requirements  would 
no  longer  be  necessary.  Accordingly, 


this  rule  would  refer  to  pertinent  rules 
of  Florida  for  such  requirements. 

In  §  654.7,  the  prohibitions  would  be 
restated  and  prohibitions  would  be 
added:  (1)  On  using  fishing  gear  in  a 
manner  to  obstruct  fishing  or  damage 
vessels  and  gear;  (2)  on  making  a  false 
statement  to  an  authorized  officer;  and 
(3)  regarding  interference  with  an 
investigation,  search,  seizure,  or 
disposition  of  seized  property  in 
connection  with  enforcement  of  the 
Magnuson  Act. 

For  uniformity  and  clarity,  NMFS 
proposes  to  restate  the  seasonal  trawl 
closures  in  the  area  off  the  southwestern 
coast  of  Florida  and  in  the  shrimp/stone 
crab  separation  zones  in  terms  of 
"trawling."  Currently  the  regulations  at 
§  654.23  state  these  closures  in  terms  of 
"trawl  gear"  and  "fish(ing)  for  shrimp." 
For  the  southwestern  Florida  closure, 
the  change  in  terminology  is  not 
substantive.  For  the  shrimp/stone  crab 
separation  zones,  the  change  would  ease 
a  restriction,  in  that  fishing  for  shrimp 
by  traps  would  not  be  prohibited  in  the 
zones/times  in  which  fishing  for  shrimp 
is  currently  prohibited.  In  terms  of  gear 
separation,  which  is  the  purpose  of  the 
shrimp/stone  crab  separation  zones, 
fixed  gear  and  trawling  would  continue 
to  be  separated.  In  addition,  the 
description  of  the  area  of  the 
southwestern  Florida  seasonal  trawl 
closure,  and  its  depiction  currently  in 
figure  1,  would  be  clarified  to  describe 
and  show  only  the  area  that  is  in  the 
EEZ. 

The  current  regulations  at 
§  654.23(b)(2)  prohibit  intentional/ 
willful  interference  with  fishing  or 
obstruction  or  damage  of  a  fishing  vessel 
or  fishing  gear.  The  placement  of  this 
prohibition  in  the  paragraph  dealing 
with  the  shrimp/stone  crab  separation 
zones  creates  an  inference  that  it  applies 
only  in  such  zones.  However,  the  rules 
that  originally  implemented  the 
prohibition  stated  that  it  appUed  "in  the 
FCZ"  (49  FR  30713,  August  1,  1984). 
The  former  FCZ  (fisheries  conservation 
zone)  is  now  the  EEZ.  Because  such 
interference,  obstruction,  or  damage  is 
reprehensible  wherever  it  occurs,  NMFS 
proposes  to  clarify  that  these  acts  eire 
prohibited  throughout  the  management 
area.  The  inclusion  of  the  phrase  "with 
intent  to"  and  the  word  "willfully"  in 
the  current  language  regarding  these 
acts  significantly  reduces  their 
effectiveness — proof  of  intent  or 
willfulness  is  difficult.  To  enhance 
enforceability,  NMFS  proposes  to 
remove  "with  intent  to"  and  "willfully" 
and  substitute  "knowingly"  in  each 
case.  Proof  of  a  violation  would  then 
hinge  on  the  placement,  or  use  of 
articles  or  gear  that  cause  obstruction  or 


damage,  if  such  placement  or  use  was 
other  than  by  accident. 

The  procedures  for  creation  or 
modification  of  the  shrimp/stone  crab 
separation  zones  to  prevent  gear 
conflicts,  currently  at  §  654.24  would  be 
removed.  These  procedures  apply  to 
Florida  regulatory  agencies,  the  Council, 
and  NMFS  and  are  contained  in  the 
FMP.  However,  they  are  not  regulatory 
in  nature;  that  is,  they  do  not  control  the 
behavior  of  fishermen.  Therefore,  their 
inclusion  in  the  regulations  is  not 
necessary. 

Classification 

Section  304(a)(1)(D)  of  the  Magnuson 
Act  requires  NMFS  to  publish 
regulations  proposed  by  a  council 
within  15  days  of  receipt  of  an 
amendment  and  regulations.  At  this 
time,  NMFS  has  not  determined  that 
Amendment  5  is  consistent  writh  the 
national  standards,  other  provisions  of 
the  Magnuson  Act,  and  other  applicable 
laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  E.G. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  proposed  moratorium  on  Federal 
registration  of  stone  crab  vessels 
operating  in  the  EEZ  would  not:  (1) 
Reduce  the  mmiber  of  current 
participants  in  the  fishery,  harvest 
levels,  or  annual  gross  revenues  of 
participants;  (2)  affect  production  or 
compliance  costs  of  participants;  (3) 
require  capital  investment  to  comply 
with  the  rule;  or  (4)  require  a  current 
participant  to  cease  business.  As  a 
result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

List  of  Subjects  in  50  CFR  Part  654 

Fisheries,  Fishing. 

Dated:  October  28. 1994. 

Charles  Kamelia, 

Acting  Deputy  Assistant  Administrator  for 
Fisheries,  Nattonal  Marine  Fisheries. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  654  is  proposed 
to  be  revised  to  read  as  follovtrs: 


55408 


Federal  Eegialer  /  Vol.  59.  No.  214  /  Monday,  November  7,  1994  /  Proposed  Rules 


Feder^  Rtgisler  /  Vol.  59,  No.  214  /  Monday.  November  7.  1994  /Proposed  Rules  55409 


PART  854— STONE  CRA8  FISHERY  OF 
THE  QULF  OF  MEXJCO 


Subpmnt 

654. 1  PiirpoM  and  KX>p«. 

654.2  Definitioiu. 

654.3  Relation  to  other  laws. 

654.4  Permits  and  fees.  (Reserved] 

654.5  Recordkeeping  and  reporting. 
IReserved) 

654.6  Vessel  and  gear  identification. 

654.7  Prohibitions. 

654.8  Facilitation  of  enforcement. 

654.9  Penalties. 

Subpart  B— Management  MeasuTM 

654.20  Seasons. 

654.21  Harvest  limitations. 

654.22  Gear  restrictions. 

654.23  Southwest  Florida  seasonal  trawl 
closure. 

654.24  Shrimp/stone  crab  separation  zones. 
654 .  25    Preven  t  ton  of  gear  conflicts. 
654.26    Specifically  authorized  activities. 
Appendix  A  to  part  654 — Figures 

Aathorlty:  1«  U.S.C.  1801  et  seq. 


SubfMTt 

f  694.1    Purpose  and  aeopei 

(a)  The  purpose  of  this  part  is  to 
implement  the  Fishery  Management 
Plan  for  the  Stone  Crab  Fishery  of  the 
Gulf  of  Mexico,  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council 
under  the  Magnuson  Act. 

(b)  This  part  governs  oanaervatioo  and 
.managoawnt  of  stone  crab  and  restricts 
the  trawl  fishery  in  the  management 
area. 

(c)  "EEZ"  in  this  part  654  refers  to  the 
EEZ  in  the  management  area,  unlotn  the 
context  clearly  indicates  otherwiae. 

%  8o4.2    Daflntiiona. 

In  addition  to  the  deflnitions  in  the 
Magnuson  Act  and  in  §  620.2  of  this 
chapter  the  terms  used  in  this  part  have 
the  following  meanings: 

Management  area  means  the  EEZ  off 
the  west  coast  of  Florida  and  off  the 
south  side  of  the  Florida  Keys. 

Regional  Director  means  the  Director, 
Southeast  Region.  NTMFS,  9721 
Executive  Center  Drive  N..  St. 
PotersbuTg.  FL  33702.  telephone:  813- 
370-5301;  or  a  designee. 

Stone  crab  means  Menippe 
mercenaria,  M.  adina.  or  the  hybrid.  M. 
adina  X  M.  mercenaria,  or  a  pjrt 
thereof. 


1664.3    Relatton  to  other  I 

(a)  The  relation  of  this  part  to  other 
laws  is  set  foitJi  in  §  620.3  of  this 
chapter  and  paragraphs  (h)  and  (c)  of 
this  section. 

(b)  The  regulations  in  this  part  are 
intended  to  be  compatible  with,  and  do 
not  supersede,  similar  repilations  in 


effect  for  the  Evetglades  National  Park 
(36  CFR  7.45). 

(c)  The  regulations  in  this  part  are 
intended  to  be  compatibfe  with  similar 
regulaticHU  and  statutes  in  eSacI  in 
Florida's  waters. 


§664.4    Paiuiila  and 

f  654.5 

[Reaarvad] 


(RaaarvadQ 
and  lepoitlng. 


16644   Vaaeal  and  gear  idandOcattoii. 

(a)  An  owner  or  operator  of  a  vessel 
that  is  used  to  harvest  stone  crabs  by 
traps  in  the  management  area  must 
comply  with  the  vessel  and  gear 
identification  requiretnents  applicable 
to  the  harvesting  of  stone  crabs  by  traps 
in  Florida's  waters,  as  specifled  in  Rule 
16N-8.001  and  Rufe  46-13.002(2)  (e) 
and  (f),  Florida  Administrative  Code. 
This  incorpwation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C 
S52(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  die  Florida  Marine 
Fisheries  Commission.  2540  Executive 
Center  Qrcfe.  West,  Stdte  106. 
Tallahassee.  FL  32301;  telephone  904- 
497-0554.  Copies  may  be  inspected  at 
the  Southeast  Regional  Office.  NMFS, 
9721  Executive  Center  Drive  N.;  St. 
Petersburg,  FL  33702,  or  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  room  700,  Washington,  DC 
20002. 

(b)  A  stone  crab  trap  or  buoy  in  the 
EEZ  that  is  not  in  compliance  with  the 
gear  identification  requirements 
specified  in  paragraph  (a)  above  is 
illegal.  Such  trap  or  buoy,  and  any 
connecting  lines,  will  be  considered 
unclaimed  or  abandoned  property  and 
may  be  disposed  of  in  any  manner 
considered  appropriate  by  the  Secretary 
or  an  authorized  officer.  An  owner  of 
such  trap  or  buoy  remains  subject  to 
appropriate  dvil  penalties.  A  stone  crab 
trap  wiD  be  presumed  to  be  the  property 
of  the  most  recently  documented  owner. 

1664.7    ProWbWorx. 

In  addition  to  the  general  prohibitions 
specified  in  $  620.7  of  this  chapter,  it  is 
unlawful  for  any  person  to  do  any  of  the 
following: 

(a)  Falsify  or  fail  to  display  and 
maintain  vessel  and  gear  identification, 
as  required  by  §  654.6(a). 

(b)  Possess  a  stone  crab  in  the 
management  area  during  the  period 
sp>ecified  in  §  654.20(a). 

(c)  Possess  a  stone  crab  trap  in  the 
management  area  during  the  period 
specified  in  §  654.20(c). 

(d)  Remove  from  a  stone  crab  in  or 
from  the  management  area,  or  possess  in 
the  managemnnt  area,  a  claw  that  is  less 


than  the  minimMm  site  limit  specified 
in  §  654.21(a). 

(e)  Fail  to  return  immediately  to  the 
water  unharmed  an  egg-bearing  stone 
crab,  or  strip  eggs  from  or  otherwise 
molest  an  egg-bearing  stone  crab;  as 
specified  in  §654.2in>)- 

(f)  Hold  a  stone  crab  in  or  from  the 
management  area  aboard  a  vessel  other 
than  as  specified  in  §  654.21(c). 

(g)  Use  or  possess  in  the  management 
area  a  stone  crab  trap  that  does  not  have 
a  biodegradable  panel,  as  specified  in 

S  654.22(a). 

(h)  Pull  or  tend  a  stone  crab  trap  in 
the  management  area  other  than  during 
daylight  hours,  as  specified  in 
S  654.22(b). 

(i)  Willfully  tend.  open,  pull,  or 
otherwise  molest  another  fisherman's 
trap,  buoy,  or  line  in  the  management 
area,  as  ^f>ecified  in  §  654.22(c). 

(j)  Trawl  in  a  tlosed  area  or  during  a 
closed  season,  as  specified  in  §§654.23 
or  654.24.  or  as  may  be  implemented 
under  §  654.25(b). 

(k)  PUoe  a  stone  crab  trap  in  a  closed 
area  or  during  a  dosed  season,  as 
specified  in  $654.24.  or  as  maybe 
implemeoted  under  §  654.25(b). 

(1)  Interfaie  with  fishing  or  obstnict  or 
damage  fishing  ^aar  or  the  fishing  vessel 
of  another,  as  specified  in  §  654.25(a). 

(m)  Make  any  false  statement,  oral  or 
written,  to  an  authorized  officer 
concerning  the  taking,  cati±ing. 
harvesting,  landiag.  purchase,  salaJT 
possession,  or  transfer  of  stone  crab. 

(n)  Interfere  with,  obstruct,  delay,  or 
prevent  by  any  mfeans  an  investigation, 
search,  seizure,  or  dispositian  erf  seized 
property  in  connection  with 
enforcement  of  the  Magnuson  Act 

f  664.8   FacUttstion  of  snforcsmant 
See  §  620.8  of  this  chapter. 

§664.6    Psnstvss. 
See  §  620.9  of  this  chapter. 

Subparts — Management  Measures 


1664.20 

(a)  Closed  season.  No  person  may 
possess  a  stone  crab  in  the  management 
area  from  12:01  a.m.,  local  time.  May  16, 
through  12:00  midnight,  local  time, 
October  14.  each  year.  Holding  a  stone 
crab  in  a  trap  in  the  water  during  a  soak 
period  or  during  a  removal  period  (see 
paragraph  (b)  of  this  section),  or  daring 
any  extension  thereto,  is  not  deemed 
poasession,  provided  that,  if  the  trap  is 
removed  from  the  water  during  such 
period,  such  crab  is  returned 
immediately  to  the  water  with  its  claws 
unhai  vested. 

(b)  Placement  of  traps.  (1)  Prior  to  the 
fishing  season,  the  period  of  October  5 


through  October  14  is  established  as  a 
trap  soak  period.  A  stone  crab  trap  may 
be  placed  in  the  management  area  not 
earlier  than  1  hour  before  sunrise  on 
October  5. 

(2)  After  the  fishing  season,  the  period 
of  May  16  th'ou^  May  20  is  established 
as  a  trap  removal  period.  A  stone  crab 
trap  must  be  removed  from  the 
management  area  not  later  than  1  hour 
after  sunset  on  May  20,  unless  an 
extension  to  the  nemoval  period  is 
granted  by  Florida  in  acoordance  with 
Rule  46-13.002(2)(b).  Florida 
Administrative  Code.  This 
incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  Florida  Marine 
Fisheries  Commission,  2540  Executive 
Center  Circle,  West,  Suite  106, 
Tallahassee,  FL  32301;  telephone  904- 
487-0554.  Copies  may  be  inspected  at 
the  Southeast  Regional  Office,  NMFS, 
9721  Executive  Center  Drive  N..  St. 
Petersburg,  FL  33702,  or  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  Room  700,  Washington.  DC 
20002.  The  extension  authorization 
must  be  carried  aboard  the  fishing 
vessel.  The  operator  of  a  fishing  vessel 
must  present  the  authorization  for 
inspection  upon  request  of  an 
authorized  officer. 

(c)  Possesaon  of  stone  crab  traps.  A 
stone  crab  trap  may  not  be  possessed  in 
the  management  area  from  the  end  of 
the  trap  removal  period,  or  an  extension 
thereto,  to  die  beginning  of  the  trap  sojik 
period,  as  specified  in  para^aph  (b)  of 
this  sectkia.  A  st<me  crab  trap,  float,  or 
rope  in  the  management  £irea  during  this 
period  will  be  considered  unclaimed  or 
abandoned  property  and  may  be 
disposed  of  in  any  manner  considered 
appropriate  by  the  Secretary  or  an 
authorized  officer.  An  owner  of  such 
trap,  float,  or  rope  remains  subject  to 
appropriate  civil  penalties. 

§654.21    Harvest  limitations. 

(a)  Claw  size.  No  person  may  remove 
from  a  stone  crab  in  or  from  the 
management  area,  or  possess  in  the 
management  area,  a  claw  with  a 
propodus  measuring  less  than  2.75 


inches  (7.0  cm),  measured  in  a  straight 
line  frwn  the  elbow  to  the  tip  of  Ae 
lower  immovable  finger.  The  propodus 
is  the  largest  section  of  the  claw 
assembly  that  has  both  a  movable  and 
immovable  finger  and  is  located  farthest 
from  the  body  when  the  entire 
appendage  is  extended.  (See  Appendix 
A,  Figure  1.) 

(b)  Egg-bearing  stone  crabs.  An  egg- 
bearing  stone  crab  in  or  from  the 
management  area  must  be  returned 
immediately  to  the  water  unharmed — 
without  removal  of  a  claw.  An  egg- 
bearing  stone  crab  may  not  be  stripped 
of  its  eggs  or  othenvise  molested. 

(c)  Holding  stone  crabs.  A  live  stone 
crab  in  or  from  the  management  area 
may  be  held  aboard  a  vessel  until  surh 
time  as  a  legal^sized  claw  is  removed, 
provided  it  is  held  in  a  ccHitainer  that  is 
shaded  bpm  direct  sunlight  and  it  is  wet 
with  sea  water  as  necessary  to  keep  it  in. 
a  damp  coi;dition.  Containers  holding 
stone  crabs  must  be  stacked  in  a  maimer 
that  does  not  compress  the  crabs.  A 
stone  crab  body  from  which  a  legal- 
sized  claw  has  been  removed  must  be 
returned  to  the  sea  before  the  vessel 
reaches  shore  or  a  port  or  dock. 

§  654.22    Gear  restrictions. 

(a)  Biodegradable  panels.  A  stone  crab 
trap  used  or  possessed  in  the 
manageaaent  area  must  have  a  panel 
constructed  of  wood  or  cotton  and 
locked  on  a  side  of  the  trap  at  least  two 
slats  above  the  bottom,  or  on  the  top  of 
the  trap,  whidi,  when  removed,  will 
leave  an  cqiening  in  the  trap  measuring 
at  least  2.5  inches  by  5  inches  (6.35  cm 
by  12.7  cm). 

(b)  Daylight  hours.  A  stone  crab  trap 
in  the  management  area  may  be  pulled 
or  tended  during  daylight  hours  only, 
that  is,  fitmi  1  hour  before  sunrise  to  1 
hour  after  simset. 

(c)  Gear  belonging  to  others.  No 
fisherman  may  willfully  tend,  open, 
pull,  or  otherwise  molest  another 
fisherman's  trap,  buoy,  or  line  in  the 
management  area  without  the  prior 
written  consent  of  that  fisherman. 


§  654.23    Southwest  Florida  seasonal  trawl 
doswe. 

From  January  1  to  1  hour  after  sunset 
(local  time)  May  20,  each  year,  the  area 
described  in  this  section  is  closed  to 
trawling,  including  trawling  for  live 
bait.  "Hie  area  is  that  part  of  the 
management  area  shoreward  of  a  line 
connecting  the  following  points  (see 
Appendix  A.  Figure  2): 


Point 

North  latitude 

West 
longitude 

B'  

C  

D  

E 

M'  

26016' 

26O00- 

25'W 

24»54.5- 

24''49.3' 

8r58.5' 
82»04' 
8r47.6' 
81  "50.5' 
81  "46.4- 

'  On  the  seaward  limit  of  Florida's  waters. 

§  654.24    Stirimp/stone  crab  separation 
zones. 

Five  zones  are  established  in  the 
management  area  and  Florida's  watCTS 
off  Citrus  and  Hernando  Counties  for 
the  separation  of  shrimp  trawling  and 
stone  crab  trapiping.  The  zones  are  as 
sho%\Ti  in  Appendix  A,  Figure  3. 
Although  Zone  II  is  entirely  wdthin 
Florida's  waters,  it  is  included  in  this 
paragraph  and  Appendix  A,  Figure  3, 
for  the  convenience  of  fishermen. 
Restrictions  that  apply  to  Zone  II  and 
those  parts  of  the  other  zones  that  are  in 
Florida's  waters  are  contained  in  Rule 
46-38.001,  Florida  Administrative 
Code.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies 
may  be  obtained  from  the  Florida 
Marine  Fisheries  Commission.  2540 
Executive  Center  Qrcle,  West,  Suite 
106,  Tallahassee,  FL  32301;  telephone 
904-487-0554.  Copies  may  be  inspected 
at  the  Southeast  Regional  Office.  NMFS. 
9721  Executive  Center  Drive  N..  St. 
Petersburg,  FL  33702,  or  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Room  700.  Washington.  DC 
20002.  Geographical  coordinates  of  the 
points  referred  to  in  this  paragraph  and 
showTi  in  Appendix  A,  Figure  3,  are  as 
follows  (loran  readings  are  unofficial 
and  are  included  only  for  the 
convenience  of  fishermen): 


Point 


A 

B 

C 

D 

E 

F  . 

G 

H. 


North  latitude 


28''59'30" 
28''59'30" 
28°26'01" 
28«26'01" 
28''4r39" 
28''41'39" 
28°48'66" 
28°53'51" 


West  longitude 


82''45'36' 
83°00'10' 
82»59'47" 
82»56'54" 
82»55'25" 

82»56'19" 
82»5ri9" 


Loran  Chain  7980 

W 

X 

Y 

Z 

14416.5 

31409.4 

45259.1 

62895.3 

14396.0 

31386.3 

45376.8 

63000.0 

14301.5 

31205.9 

45103.2 

63000.0 

14307.0 

31212.2 

45080.0 

62981.3 

14353.7 

31300.2 

45193.9 

62970.0 

14352.4 

31298.6 

45199.4 

62975.0 

14372.6 

313372 

45260.0 

62975.0 

14393.9 

31371.8 

45260.0 

62938.7 

^ 
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Point 

Nortti  latitude 

West  longitiirle 

Loran  Oiain  7980 

W 

X 

Y 

Z 

1  

28*54-43- 
28*5109" 
28*50-59" 
28*41-39" 
28*41-39" 
28*41-39" 
28*30-51" 
28*40-00" 
28*40-00" 
28*35-14- 
28*30-51- 
28*27-46" 
28*30-51- 

82*44-52" 
82*44  00" 
82*54-16" 
82*53  56' 
82*38-46" 
82*53-12" 
82*55-11" 
82*53  08" 
82*47-58" 
82*47-47" 
82*52-55-' 
82*5509" 
82*5209' 

(') 
P) 

14381.6 
14356.2 

P) 
14357.4 
14323.7 
14352.9 
14361.3 
14348.6 
14327.7 
~  14315.2 
14329.1 

(') 
P) 

31351.8 
31303.0 

P) 
31304.4 
31242.4 
31295.7 
31305.4 
31280.6 
31247  0 
31225.8 
31248.6 

(') 
P) 

45260.0 
45181.7 

P) 
45176.0 
45104.9 
45161.8 
45120.0 
45080.0 
45086.6 
45080.0 
45080.0 

(') 
P) 

62960.0 
62960.0 

62955.0 
62970.0 
62955.0 
62920.0 
62920.0 
62955.0 
62970.0 
62949.9 

L 

H  ZZZZZZZ""'""Z. 

o 

p 

Q  

R „ 

J  zzzzzzzzzz 

u 

<  Crystal  River  EntrarKe  Light  1A. 
'  Long  Pi  (souttrwest  tip). 
3  Shoreline 


(a)  Zone  I  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  A.  B.  C.  D. 
T.  E,  F,  G,  H.  I.  and  J,  plus  the  shoreline 
between  points  A  and  ].  It  is  unlawful 
to  trawl  in  that  part  of  Zone  I  that  is  in 
the  EEZ  during  the  period  October  5 
through  May  20.  each  year. 

(b)  Zone  U  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  J,  I,  H.  K.  L. 
and  M,  plus  the  shoreline  between 
points  J  and  M. 

(c)  Zone  III  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  P.  Q.  R.  U. 
S,  and  P.  It  is  unlawful  to  trawl  in  that 
part  of  Zone  lU  that  is  in  the  EEZ  during 
the  period  October  5  tbrough  May  20. 
each  year. 

(d)  Zone  TV  is  enclosed  by  rhumb 
lines  connecting,  in  order,  points  E.  N. 
S,  O.  and  E 

(1)  It  is  unlawful  to  place  a  stone  crab 
trap  in  that  part  of  Zone  IV  that  is  in  the 
EEZ  during  the  periods  October  5 
through  December  1.  and  April  2 
through  May  20,  each  year. 

(2)  It  is  unlawful  to  trawl  in  that  part 
of  Zone  IV  that  is  in  the  EEZ  during  the 
period  December  2  through  April  1, 
each  vear. 


(e)  Zone  V  is  enclosed  by  rhumb  lines 
connecting,  in  order,  points  F,  G,  K,  L, 
andF. 

(1)  It  is  unlawful  to  place  a  stone  crab 
trap  in  that  part  of  Zone  V  that  is  in  the 
EEZ  during  the  periods  October  5 
through  November  30,  and  March  16 
throueh  May  20,  each  year. 

(2)  It  is  unlawful  to  trawl  in  that  part 
of  Zone  V  that  it  is  in  the  FF7.  during 
the  period  December  1  through  Mardi 
15,  each  year. 

(f)  A  stone  crab  trap,  float,  or  rope  in 
the  management  area  during  a  period 
not  authorized  by  this  section  will  be 
considered  unclaimed  or  abandoned 
property  and  may  be  disposed  of  in  any 
manner  considered  appropriate  by  the 
Secretary  or  an  authorized  oflicer.  Ah 
owner  of  such  trap,  float,  or  rope 
remains  subject  to  appropriate  civil 
penalties.  A  stone  crab  trap  will  be 
presumed  to  be  the  property  of  the  most 
recently  documented  owner. 

S  654.25    Prevention  of  gear  conflicts. 

(a)  No  person  may  knowingly  place  in 
the  management  area  any  article, 
including  fishing  gear,  that  interferes 
'•'ith  fishinp  or  obstructs  or  damaees 


fishing  gear  or  the  fishing  vessel  of 
another;  or  knowingly  use  fishing  gear 
in  such  a  fashion  that  it  obstructs  or 
damages  the  fishing  gear  or  fishing 
vessel  of  another. 

(b)  In  accordance  with  the  procedures 
and  restrictions  of  the  Fishery 
Management  Plan  for  the  Stone  Crab 
Fishery  of  the  Gulf  of  Mexico,  the 
Regional  Director  may  modify  or 
establish  separation  zone&for  shrimp 
trawling  and  the  use  of  fixed  gear  as 
may  be  necessary  and  appropriate  to 
prevent  gear  conflicts.  Necessary 
prohibitions  or  restrictions  will  be 
published  in  the  Federal  Register. 

$654.26    Speclflcalty  authorized  activities. 

The  Regional  Director  may  authorize, 
for  the  acquisition  of  information  and 
data,  activities  otherwise  prohibited  by 
the  regulations  in  this  part. 

Appendix  A  to  Part  654 — Figures 

Figure  1— Stone  Crab  Claw 

Figure  2— Southwest  Florida  Seasonal  Trawl 

Closure 
Figure  3 — Shrimp/Stone  Crab  Separation 

Zones 
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FIGUC  2.      SOUIHMEST  FLORICA  SEASONAL  TRMIL  CLOSUHB 
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FIGIBE  3.     SHRIM>/5TQIE  CRAB  SS>ARATIGN  ZONES 


82»40' 


UMI 


|FR  Doc.  94-27371  Filed  11-2-94: 4:28  pmj 

BH.UNO  CODE  3S10-22-C 


SM14 


Notices 


Federal  Register  /  Vol.  59,  No.  214  /  Monday.  November  7,  1994  /  Notices  55415 


Fwfarat 

Vol.  59.  Nbi  »4 

Monday,  Novtmber  7.  1094 


This  SMtion  of  the  FEDERAL  REGISTER 

contains  documents  other  than  rules  or 
proposed  rules  that  are  applicabto  to  th« 
pubic.  Notices  o(  hearings  and  investigaHons, 
committee  meetings,  agency  decisions  and 
ruHngs.  delegations  d  authority,  ttng  o( 
petitions  and  applKations  and  agency 
statements  of  organuation  and  furvrtiorts  are 
examples  ol  documents  appearing  in  this 
section. 


ADMINISTRATIVE  CONFERENCE  OF 
THE  UNITED  STATES 

Committea  on  Ruiamaking,  Commlttaa 
on  Ragulation,  and  Comminea  on 
Qovamntantai  Procassaa 

ACTION:  Notice  of  Public  Mettings  and 
Rescheduling  of  Meeting. 

aUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  l^o. 
92-463).  notice  is  hereby  given  of 
meetings  of  three  committees  of  the 
Administrative  Conference  of  the 
United  States  Committee  on 
Rulemaking.  Committee  on  Regulation, 
and  Committee  on  Govemmejital 
PitM^sses.  The  meeting  of  the 
Committee  on  Governmental  Processes 
is  a  rescheduling  of  a  meeting 
previously  announced  for  December  2. 
1994. 

AQCNCV:  Committee  on  Rulemaking 

DATES:  Monday,  December  5.  1994,  from 

2-4  p.m. 

LOCATKM:  Office  of  the  Chairman. 

Administrative  Conference  of  the 

United  States.  2120  L  Street.  N\V,  Suite 

500.  Washington,  DC. 

FOR  FURTHER  SIFORMATION  COMTACT: 

Nancy  G.  Miller,  OfTirre  of  the  Chairman. 

Administrative  Conferenr^  of  the 

United  States.  2120  L  Street,  NW.  Suite 

500.  Washington,  DC  20037.  Telephone: 

(202) 254-7020. 

AQCNCY:  Committee  on  Regulation. 

DATES:  Friday.  November  18,  1994.  from 

10  am  to  12:30  p.m. 

LOCATION:  Office  of  the  Chairman. 

Administrative  Conference  of  the 

United  States.  2120  L  Street,  NW.  Suite 

500.  Washington,  DC. 

FOR  FURTHER  INFORMATtON  CONTACT: 

David  M.  Fntzker,  Office  of  the 

Chairman,  Administrative  Conference  of 

the  United  States.  2120  L  Street,  NW. 

Suite  500.  Washington.  DC  20037. 

Telephone:  (202)  254-7020. 

AGENCY:  Committee  on  Governmental 

tTocesses. 


DATES:  Wednesday,  November  30. 1994 
at  3:30  p.m. 

LOCATKM:  Office  of  the  Chairman, 
Administrative  Conference  of  the 
United  States.  2120  L  Street.  NW,  Suite 
500,  Washington,  IXl 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  S.  Laufer.  Office  of  the 
Chairman,  Administrative  Conference  of 
the  United  States,  2120  L  Street.  NW. 
Suite  500.  Washington.  DC  20037. 
Telephone:  (202)  254-7020. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  on  Rulemaking  will  meet  to 
continue  its  discussion  of  Exemption  8 
of  the  Freedom  of  Information  Act.  The 
Conference's  consultant  for  this  project 
is  Professor  Roy  Schotland  of  the 
Georgetown  University  L,aw  Center. 

The  Committee  on  Regulation  will 
meet  to  consider  a  new  draft  report  by 
Professor  Douglas  Michael  of  the 
University  of  Kentucky  College  of  Law 
on  self-enforcement  as  a  regulatory 
alternative  to  direct  enforcement.  This 
draft  follows  an  earlier  study  by 
Professor  Michael,  which  led  to 
Recommendation  94-1.  The  Use  of 
Audited  Self-Regulation  as  a  Regulatory 
Technique,  adopted  by  the 
Administrative  Conference  in  June 
1994. 

The  Committee  on  Governmental 
Processes  meeting,  previously 
announced  for  December  2,  1994.  has 
been  rescheduled.  It  ivill  take  place  on 
November  30. 1994.  The  committee  will 
meet  to  continue  its  discussion  of  the 
restrictions  on  the  ability  of  government 
employees  to  engage  in  uncompensated 
public  service.  The  Conference's 
consultant  for  this  project  is  Professor 
Lisa  G.  Lerman.  Columbus  School  of 
Law,  the  Catholic  University  of 
America. 

Attendance  at  the  meetings  is  open  to 
the  interested  public,  but  limited  to  the 
space  available.  Persons  wishing  to 
attend  should  notify  the  Office  of  the 
Chairman  at  least  ona  day  in  advance. 
The  chairman  of  aacJi  committee,  if  he 
deems  it  appropriate,  may  permit 
members  of  the  public  to  present  oral 
statements  at  the  meeting.  Any  member 
of  the  public  may  file  a  written 
statement  with  the  committee  before, 
during,  or  after  the  meeting.  Minutes  of 
each  meeting  will  be  available  on 
request. 


Dated:  November  2. 1994. 
|€iMii.j  S.  Lubbers, 
Research  Director. 
tFR  Doc.  94-27529  Filed  11-4-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Office  of  the  Secretary 

Membera  of  Perlormance  Review 
Boards 

AGENCY:  U.&  Department  of  Agriculture. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  of  the 
Performance  Review  Boards  (PRBs)  for 
the  U.S.  Department  of  Agriculture 
(USDA).  The  USDA  PRBs  provide  fair 
and  impartial  review  of  Senior 
Executive  Service  (SES)  performance 
appraisals  and  make  recommendations 
to  the  Secretary  of  Agriculture, 
regarding  final  performance  ratings. 
performance  awards,  pay  adjustments, 
and  Presidential  Rank  Awards  for  SES 
members. 

EFFECTIVE  DATE:  Upon  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Holland,  Executive  Resources 
and  Services  Division.  Office  of 
Personnel,  U.S.  Elepartment  of 
Agriculture.  14th  Street  and 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250,  (202)  720- 
6047. 

SUPPLEMENTARY  INFORMATION:  The 

publication  of  PRB  membership  is 

required  by  Section  4314(c)(4)  of  Title  5. 

U.S.C.  The  following  membership  list 

represents  a  standing  register,  from 

which  specific  PRBs  will  be  constituted. 

Ackerman,  Kenneth  D. 

Acord,  Bobby  R. 

Ahalt, ).  Dawson 

Alexander,  Michael  L 

Allen,  Richard  Dean 

Allen.  Richard  F. 

Alspach,  David  B. 

AndretKxettl,  Eugene  E. 

Army.  Thomas  J. 

Arnold.  Richard  W. 

Amoldi,  Joan  M. 

Ash  worth.  Warren  R. 

Atienza,  Mary  E. 

Babcock.  Stephen  L. 

Backiel,  Adela 

Bagley.  Edward  B. 


Bange.  Gerald  A. 
Barnes.  Donald  K. 
Barrett  Jr.,  Freds. 
Bartuska.  Aim  M, 
Bauer  m,  Henry  A. 
Bay.  Donald  M. 
Beasley,  Joseph  L. 
Beaucbamp,  Craig  L. 
Berg,  Joel  S. 
Berry,  Robert  M. 
Betschart.  Antoinette  A. 
Beyer.  Wally 
Blackburn.  Wilbert  H. 
Blackley,  Ronald  H. 
Booth.  Jerry  J. 

Bosecker,  Raymond  Ronald 
Bosworth,  Dale  N. 
Bottiim,  John  S. 
Braley.  George  A, 
Breeze.  Roger 
Brewster  Walker.  Sandra  J. 
Bristow  n,  William  M. 
Brooks,  Howard  J. 
Buchanan,  Robert  L. 
Buisch,  William  W. 
Buntrock.  Grant  B. 
Burke,  Thomas  G. 
Bums,  Denver  P. 
Burse  Sr.,  Luther 
Burt.  John  P. 
Callstrom.  Raymond  C. 
Carey,  Ann  E. 
Carlson,  William  D. 
Camevale,  Richard  A. 
Carpenter.  Barry  L. 
Carter,  Mary  E. 
Cartwright  Jr..  Charles  W. 
Cherry.  John  P. 
Clark.  Cynthia  Z.F. 
Clayton.  Kenneth  C. 
Cohen.  Keimeth  E. 
Collins.  Keith  J. 
Comanor,  Joan  M. 
Connelly.  Kathleen  H. 
Conrad.  Virgil  L. 
Conway,  Roger  K. 
Conway.  Thomas  V. 
Coulter,  Kyle  Jane 
Grain,  W.  Bruce 
David,  Irwin  T. 
Dawson,  Deborah  A, 
Deavere,  Keimeth  L. 
Dewhurst,  Stephen  B. 
Donald.  James  R. 
Dombusch  Jr.,  August  J. 
Duesteihaus,  Richard  L. 
Duncan,  Charles  N. 
Duncan  UI,  John  P. 
Dunkle,  Richard  L. 
Dunn.  Michael  V. 
Ebbitt,  James  R. 
Elder,  Alfred  S. 
Elias,  Thomas  S. 
Ellis,  Joanne  H. 
Estill,  Elizabeth 
Evans,  Gary  R. 
Evans,  Reba  P. 
Fawbush,  Wayne  H. 
Fenton,  Robert 


Finney  Jr.,  Essex  E. 
Fishman,  Michael  E. 
Fitzgerald,  Oleta  G. 
Fitzpatrick  Jr.,  Martin  F. 
Flieger.  Neal  H. 
Foxworthy.  Darold  D. 
Franco.  Robert 
Franks  Jr..  William  Jesse 
Gardner  Jr..  William  Earl 
Geasler,  Mitchell  Ray 
Gelburd,  Diane  E. 
Gerloff,  Eldean  D. 
Giles,  Jane  L. 
Gillam,  Bertha  C. 
Cilliland,  James  S. 
Gillum,  Charles  R. 
Glavin,  Margaret  Agnes 
Golden,  John 
Golodner,  Adam  M. 
Gonter.  Robert  W. 
Greene,  Frank  C. 
Greenshields.  Bruce  L. 
Hadlock,  Earl  C. 
Hagy  in.  William  F. 
Hall,  David  C. 
Hall.  John  W. 
Hamilton,  Thomas  E. 
Harcharik,  David  A. 
Hardy  Jr..  Leonard 
Harrington  Jr.,  Rube 
Harris.  Sharron  L. 
Haas,  Ellen  A. 
Hatamiya,  Lon  S. 
Hatcher,  Charles  F. 
Havlik,  WiUiam  J. 
Hayes,  Paula  F. 
Herbert,  Thomas  R. 
Hefferan,  Colien  J. 
Henneberry,  Thomas  J. 
Hessel.  David  L. 
Hicks.  Vicki  J. 
Hill.  Ronald  W. 
Hobbs.  Alma  C. 
Hobbs.  Ira  L. 
Holbrook.  David  M. 
Holman,  Pred  Dwight 
Horn.  Floyd  P. 
Homsby  Jr.,  Andrew  P. 
Houser,  Norman  D. 
Hudnall  Jr.,  William  J. 
Husnik,  Donald  F. 
Jackson,  Ruthie  F. 
Jakub,  Lawrence  M. 
Janik,  Philip  J. 
Jennings,  Vivan  M. 
Jensen,  Patricia  A. 
Johnsen,  Peter  B. 
Johnson,  Allan  S. 
Johnson,  Judith  K. 
Johnson,  Paul  Wesley 
Johnson,  Phyllis  E. 
Jolly,  David  F. 
Jordan,  John  P. 
Joslin,  Robert  C. 
Kaiser  Jr.,  Harold  F. 
Kaplan,  Dennis  L. 
Keeffe,  Mary  Ann 
Keeney,  Robert  C 
Keith,  Roderick 


Kelly,  James  Michael 
Kelly,  Michael  W. 
Kennedy,  Eileen  T. 
King,  Lonnie  J. 
King,  R.  Alan 
King  Jr.,  Edgar  G. 
Kling,  Lou  Anne 
Knipling,  Edward  B. 
Kronenberger  Jr.,  Donald  R. 
Krugman.  Stanley  L. 
Larson,  Paul  F. 
Laster,  Danny  B. 
Laverty  Jr..  Robert  L, 
Lavin.  Mary  Jo 
Lee,  Benjamin  Glen 
Lee,  Warren  M. 
Leo,  Joseph  J. 
Leonhardt,  Barbara  A. 
Levinson,  Sharon 
Lewis,  David  N. 
Lewis,  Sherman  L. 
Lewis  Jr..  Robert 
Lilja.  Janice  Grassmuck 
Long,  Richard  D. 
Lowe,  John  E. 
Luchsinger,  Donald  W. 
Ludwig,  William  E. 
Lugo,  Ariel  E. 
Lyons,  James  R. 
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Martinez.  Wilda  H. 
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Mengeling,  William  L. 
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Mills.  Thomas  J. 
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Moreland,  Donald  E. 
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Oltien.  Robert  R. 
Oneil.  Barbara  T. 
Oneth.  Harry  W, 
Onstad,  Charles  A. 
Osgood,  Barbara  T. 
Papendick.  Robert  I. 
Payton.  Floy  E. 
Peer.  Wilbur  T. 
Perry.  James  P. 
Peters,  Robert 
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Powers,  Judy  M. 
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Radzikowski,  John  S. 
Rains.  Michael  T. 
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Rector,  David  C 
RMd.  Anna  FT. 
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Reed.  PearUe  S. 
Reginato.  Robert ). 
Reimers,  Mark  A. 
Reynolds,  Grey  F. 
Reynolds.  James  R. 
Rhoades,  James  D. 
Riekert,  Edward  G. 
Riley  Jr.,  William  J. 
Robertson.  George  S. 
Robinson,  Bobby  H. 
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Rothbart.  Herbert  L. 
Rousaopoulos,  Peter  J. 
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Schnoor.  Kim  E. 
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Schumacher  Jr.,  August 
Schwalbe,  Charles  P. 
Schwindaman,  Dale  F. 
Segal,  Judith  A. 
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Shackelford.  Parks  D. 
Shands,  Henry  L 
Shaw,  Robert  R. 
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Shipman.  David  R. 
Simmons.  Robert  M. 
Skeen.  David 
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Small.  Gordon  H. 
Smith.  Dallas  R. 
Smith,  Peter  Francis 
Smythe.  Richard  V. 
Sommers.  William  T. 
Space.  James  C 
Spence.  Joseph 
Sprague.  C.  Lynn 
Springfield.  James  E. 


Squellati.  Clarence  P. 
St.  John.  Judith  B. 
Stauber.  Karl  N. 
Steele.  W.  Scott 
Stewart,  James  L 
Stewart.  Ronald  E. 
Stockton  Jr..  Blaine  D. 
Stolfa.  Patricia  F. 
Strating.  Alfred 
Stuber.  Charles  W. 
Tatum.  James  E. 
Taylor.  Michael  R. 
Tharrington,  Rormie  O. 
Thiermann,  Alejandro  B. 
Thomas,  Irving  W. 
Thomas.  Jack  W. 
Thompson.  Clyde 
Tidd,  Peter  M. 
Torgerson,  Randall  E. 
Townsend  Jr.,  Wardell  C 
Unger,  David  G. 
Vacca.  Francis  J.  , 

Vail,  Kenneth  H. 
Valsinc,  D.  Charles 
Van  Schilfgaarde,  Jan 
Viadero.  Roger  C 
Vogel.  Frederic  A. 
Vogel.  RonaldJ. 
Von  Garlem,  Tnomas  A. 
Vonk.  Jeffrey  Ronald 
Wacbs.  Lawrence 
Wagner.  Lyiuett  M. 
Walker,  Larry  A. 
Walsh,  Thomas  M. 
Watkins.  Calvin  W. 
Watkins,  Shirley  R. 
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Weber.  Barbara  C. 
Web^r.  Bruce  R. 
White,  Evelyn  M. 
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Withmore.  Charles 
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Wilson  Jr..  Larry 
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Wright,  Uoyd  E. 
Zellers,  Phillip 
Dayton  Watkins 

Dated:  October  31,  1994. 
Richard  Rominger. 
Deputy  Secntary. 
(FR  Doc.  94-27515  Filed  11-4-94:  •:4S  am) 


DEPARTMENT  OF  COMMERCE 

Bur»au  of  Economic  Analysis 
[Doclwt  No.  •41006-4306] 

Propossd  Redefinition  of  ttM  BEA 
Economic  Arsas 

AGENCY:  tiunau  of  Economk  Analysis 
(BEA),  Commerpe. 


ACTION:  Notice  of  proposed  changes  and 
request  for  comments. 

SUIMMARV:  In  a  previous  notice  in  the 
Federal  Register  (56  FR  13049,  March  9, 
1993),  BEA  announced  its  "Intent  to 
Revise  the  Boundaries  of  the  BEA 
Economic  Areas"  and  presented  the 
procedures  used  to  define  the  current 
economic  areas.  This  notice  presents  for 
public  conunent  a  proposed  redeilaition 
of  the  economic  areas,  which  reduces 
their  number  from  183  to  174.  Any 
additional  changes  to  the  proposed 
economic  areas  will  be  based  largely  on 
the  comments  received.  The  resulting 
new  economic  areas,  along  with  a 
summary  of  the  comments  received, 
will  be  presented  in  a  later  notice.  At 
that  time,  the  new  economic  areas  will 
supersede  the  current  183  BEA 
economic  areas. 

DATES:  Persons  who  wish  to  comment 
on  the  proposed  redefinition  of  the  BEA 
economic  areas  should  do  so  in  wrriting 
no  later  than  December  22. 1994. 
A00RE8SES:  Written  comments  should 
be  submitted  to  Kenneth  Johnson.  U.S. 
Department  of  Commerce.  Bureaa  of 
Economic  Analysis  BE-61,  Regional 
Economic  Aiuilysis  Division. 
Washington.  DC  20230;  fax  (202)  606- 
5321.  Comments  also  may  be  sent  by 
electronic  mail  on  the  Internet  to 
Keimeth  Johnson  at 
ken.johnsonOopm.gov. 
RM  RIRTHEft  MFOfMATKM  CONTACT: 
Kenneth  Johnson.  (202)  60&-0219;  fax 
(202) 606-5321. 

SUPPI^MENTARV  mFOftMATION: 
Part  I:  Background 

Under  authority  granted  in  15  U.S.C 
175  ef  seq.,  BEA  develops  and  presents 
geographically  detailed  economic  data 
and  facilitates  regional  economic 
analysis.  As  part  of  this  obligation.  BEA 
defined  the  183  current  economic  areas 
in  1977.  The  economic  areas  cover  the 
entire  nation.  The  redefinition  now 
underway  is  necessary  to  maintain  the 
analytical  usefulness  of  the  areas  in 
light  of  the  substantial  changes  in  area 
commuting  patterns  shown  by  the  1990 
Census  of  Population. 

Each  economic  area  consists  of  one  or 
more  economic  nodes — metropolitan 
areas  or  similar  areas  that  serve  as 
centers  of  economic  activity — and  the 
surrounding  counties  that  are 
economically  related  to  the  nodes. 
(Metropolitan  areas  include 
metropolitan  statistical  areas  (MSA's), 
primary  metropolitan  statistical  areas 
(PMSA's).  and  New  England  county 
metropolitan  areas  (NECMA's).) 
Commuting  patterns  are  the  main  factor 
used  in  determining  the  economic 


relationships  among  counties.  The 
economic-area  definition  procedure 
requires  that,  as  far  as  possible,  each 
area  include  both  the  place-of-wwk  and 
the  place-of-residence  of  its  labor  force. 

For  some  analyses,  government 
agencies  and  businesses  need  data  that 
are  more  geographically  detailed  than 
economic-area  data.  Government 
agencies  often  use  relatively  small  areas 
for  design  of  their  program  regulations 
or  implementation  of  their  licensing 
programs.  Businesses  need  such  detail 
for  determining  plant  locatians  and  for 
defining  sales  and  marketing  territories. 
BEA  is  responding  to  these  needs  as  part 
of  the  economic-area  redefinition  by 
first  defining  a  set  of  348  "Component 
Economic  Areas"  (CEA's)  and  then 
using  these  as  building  blocks  for 
redefining  the  larger  economic  areas. 

Each  CEA  consists  of  a  single 
economic  node  and  the  surrounding 
counties  that  are  economically  related  to 
the  node.  Of  the  nodes.  90  percent  are 
metropolitan,  and  10  percent  are 
noimietropolitan.  Each  metropolitan 
area  is  the  node  of  a  different  CEA;  with 
minor  exceptions,  the  nonmetropolitan 
nodes  are  nonmetropolitan  counties 
where  newspapers  widely  read  in  these 
areas  are  published. 
.  In  general,  the  procedure  to  redefine 
the  economic  areas  is  ■omilar  to  that 
used  to  define  the  currrait  economic 
areas.  First,  nodes  are  identified.  Then, 
non -nodal  counties  are  assigned  to 
nodes,  mainly  based  on  commuting 
patterns  and  on  newspaper  circulation. 
A  procedural  difference  is  that  now 
node  identification  and  the  assignment 
to  nodes  of  non-nodal  counties  are  done 
in  a  more  systematic  way  and  at  a  more 
geographically  detailed  level.  The 
procedure  results  Ln  the  definition  of 
348  CEA's;  these  are  then  aggregated  to 
form  1 74  BEA  economic  areas. 
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Part  II:  Detailed  Procedures 

/.  Identification  of  Nodes 

With  the  exception  of  New  England 
MSA's,  each  metropoltan  area  in  the 
nation  is  identified  as  a  node  of  a  CEA. 
Metropolitan  areas  consist  of  240 
MSA's,  59  PMSA's,  and  11  NECMA's. 
Thus,  metropolitan  areas  serve  as  nodes 
for  310  of  the  348  CEA's. 

Each  of  38  normaetropoiitan  counties 
is  identified  as  a  node  of  a  CEA  in  parts 
of  the  nation  remote  from  metn^pohtan 
areas.  Identification  of  most  of  the 
nonmetropolitan  nodes  follows  a  four- 
part  process.  First,  analysis  of 
commuting  patterns  for  the  nation's 
2,305  nonmetropolitan  counties  shows 
that  1,112  of  these  are  not  closely 
related  to  metropolitan  areas.  jSecond, . 
analysis  of  newspaper  publication  data 


for  the  1,112  counties  shows  that  130  of 
these  are  locations  of  newspapers  whose 
circulations  are  recorded  by  the  Audit 
Bureau  of  Circulations,  an  organization 
whose  membership  includes 
approximately  98%  of  U.S.  newspaper 
circulaticm.  third,  further  analysis  of 
newspaper  circulation  and  of 
population  for  the  130  counties  shows 
that  68  of  these  have  populations  of 
more  than  50,000,  or  are  locations  of 
newspapers  widely  read  in  at  least  five 
counties,  or  both.  Fourth,  a  preliminary 
test  attempting  to  use  all  68-of  these 
counties  as  CEA  nodes  shows  that  only 
35  of  these  qualify  as  nodes  of  CEA's 
that  contain  at  least  five  counties.'These 
35  counties  are  identified  as 
noimietropolitan  nodes. 

The  CEA  associated  with  each  of  the 
35  nonmetropolitan  nodal  counties 
selected  by  the  four-step  process  is 
named  for  the  city  in  which  the  county's 
major  newspaper  is  published.  The 
cities  are:  Flagstaff.  AZ;  Jonesboro,  AR; 
Idaho  Falls,  ID;  Twin  Falls,  ID;  Quincy. 
IL;  Manhattan,  KS;  Paducah,  KY; 
Bowhng  Green,  KY;  Salisbury,  MD; 
Traverse  City,  MI;  Marquette,  Ml; 
Mankato.  MN;  Worthington,  MN; 
Hattiesburg,  MS  (identified  by  the  Office 
of  Management  and  Budget  as  a  new 
MSA  as  of  July  1, 1994);  Meridian,  MS; 
Tupelo.  MS;  Greenville.  MS;  Missoula. 
MT;  Butte,  MT;  Grand  Island.  NE;  North 
Platte,  NE;  Norfolk,  NE;  Scottsbluff,  NE; 
Lebanon,  NH;  Hobbs,  NM;  Farmington, 
NM;  Minot,  ND;  Pendleton,  OR; 
Aberdeen  SD;  Watertown.  SD; 
Cookeville,  TN;  Lufkin,  TX;  Staunton, 
VA;  Clarksburg,  WV;  and  BJuefield,  WV. 

Three  CEA's,  each  of  which  consists 
of  a  group  of  closely  related 
norunetropolitan  counties  in  very 
remote  parts  of  the  country,  do  not  have 
newspaper-based  nodes.  These  CEA's 
are  named  by  their  locations  and 
include  a  7-county  group  defined  by  the 
Alaskan  panhandle,  a  13-county  group 
in  northern  MicJiigan,  and  an  11 -county 
groujvin  western  Oklahoma.  The  county 
containing  the  largest  city  in  each  of 
these  areas  is  the  node  for  the  CEA. 

2.  Assignment  of  Non-Nodal  Counties  to 
Nodes 


Of  the  nation's  3, 14  J  counties,  836 
counties  are  in  metropolitan  nodes  and 
38  counties  are  nonmetropohtan  nodes. 
Each  of  the  remaining  2,267  non-nodal 
cbimties  is  analyzed  to  determine  the 
iKxie  to  which  it  is  most  closely  related. 
The  initial  assignment  of  about  75 
percent  of  the  non-nodal  counties  is 
based  on  joumey-to-work  data  from  the 
1990  Census  of  Population.  These 
counties  are  assigned  to  nodes  based  on 
their  largest  coimty-to-county 
commuting  flows.  In  many  instances. 


the  association  betwe«i  a  county  and  a 
particular  node  is  based,  not  <m  direct 
commuting  ties  to  a  nodal  county,  but 
on  commuting  ties  to  a  non-nodal 
county  that  is  tied  to  the  node.  The 
initial  assignmwit  of  most  of  the  other 
non-nodal  counties  is  based  on 
newspaper  circulation  data.  These 
counties  are  assigned  to  nodes  based  on 
the  locations  of  the  regional  newspapers 
that  are  most  widely  read  in  these 
counties.  In  all  cases,  contiguity  of  a 
non-nodal  county  to  a  node  or  to 
another  non-nodal  county  already 
assigned  to  the  node  is  required  before 
the  initial  assignment  is  made.  The 
initial  assigiiment  of  a  few  of  the  non- 
nodal  counties  requires  special 
procedures.  These  usually  apply  in 
counties  with  very  small  populations  or 
unusual  contiguity  problems. 

The  initial  assignments  of  non-nodal 
counties  are  based  on  the  strongest 
county-to-county  relationships;  these 
need  not  refiect  the  strongest  county-to- 
CEA  relationships.  Following  the  initial 
definitions  of  the  CEA's,  373  counties 
are  reassigned  to  ensure  that,  to  the 
extent  possible,  each  county  is  assigned 
to  the  CEA  with  which  it  has  the 
strongest  commuting  ties.  (Six  counties 
do  not  meet  this  objective  because  they 
are  not  contiguous  with  the  CEA's  to 
which  they  have  the  most  commuting.) 

5.  Aggregation  to  Economic  Areas 

The  348  CEA  "s  are  used  as  building 
blocks  for  the  proposed  174  BEA 
economic  areas.  CEA's  are  aggregated  so 
that  (1)  as  far  as  possible,  the  later  force 
of  each  resulting  economic  area  works 
and  resides  in  that  area  and  (2)  each 
resulting  economic  area  islarge  enough 
economically  to  be  part  of  BEA 's  local- 
area  economic  projections  program.  In 
general,  aggregation  to  economic  areas 
has  two  parts.  In  the  first  part,  the  59 
CEA's  wdth  PMSA's  as  nodes  are 
combined  into  17  economic  areas 
corresponding  to  the  17  consolidated 
metropolitan  statistical  areas  (CMSA's) 
that  comprise  the  PMSA's.  (A  CMSA  is 
an  MS.'^  that  has  more  than  1  million 
residents  and  is  subdivided  into  two  oi 
miM-e  PMSA's.)  la  the  second  part  of  the 
aggregation,  each  of  141  CEA's  that  do' 
not  meet  size  and  commuting  criteria  is 
combined  with  the  CEA  to  which  it  has 
the  most  commuting. 

Part  ni:  Map  and  List  of  tba  Proposed 
174  BEA  Economic  Areas 

Codes  from  1  to  174  are  assigned  to 
the  proposed  economic  areas  in 
approximate  geographic  order, 
begiiming  with  1  in  northern  Maine, 
continuing  south  to  Florida,  then  north 
to  the  Great  Lakes,  aiMi  continuing  in  a 
serpentine  pattern  to  the  West  Coast. 
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With  the  exception  of  three  apecial-node 
areas  (Alaskan  Panhandle.  Western 
Oklahoma,  and  Northern  Michigan), 
each  economic  area  is  named  for  the 
node  of  its  largest  CEA.  The  following 
list  provides  economic-area  codes  and 
names.  Economic-area  boundaries  and 
codes  are  shown  on  the  map  following 
the  list. 


EA 
Code 

Name 

001 

Bangor,  ME 

002 

Portland.  ME 

003 

BostorvWorcestar-Lawrence-Lowelt- 

Brocfcton.  MA-NH 

004 

Burlington,  VT 

006 

Albany-Schenectady-Troy.  NY 

006 

Syracuse.  NY 

007 

Rochester.  NY 

006 

Buffalo-Niagara  Falls.  NY 

009 

State  College,  PA 

010 

@>New  York-I^.  New  Jersey-Long  Is- 

land. NY-NJ-CT-PA  (CMSA-70) 

Oil 

HarrBOurg-Letjanon-Canisle.  PA 

012 

^PhiiecMphia-WilrTKngton-Atlantx: 

City.  PA-NJ-DE-MD  (CMSA-77) 

013 

@WasNngto<vBaltimore.  DC-MD-VA- 

VW  (CMSA-97) 

014 

•Salistxjry.  MO 

015 

Richmond-Pelersburg.  VA 

016 

•Staunton,  VA 

017 

Roanoke.  VA 

018 

Greensboro-Winstoo-Salem-HIgh 

Point.  NC 

019 

Raleigh-CXjrhanvChapel  Hilt.  NC 

020 

Norfolk-Virginia           Beach-Newport 

News.  VA-NC 

021 

GreenvMle.  NC 

022 

Fayetteville.  NC 

023 

Charlotte-Gastonia-Rock  Hill,  NC-SC 

024 

Co»umb«.  SC 

025 

Wilmington.  NC 

026 

Charleston-North  Charleston.  SC 

027 

Augusta-Aiken.  GA-SC 

028 

Savannah,  GA 

029 

Jacksonville.  FL 

030 

Orlando.  FL 

031 

@Mtamt-Fort  Lauderdale,  FL  (CMSA- 

56) 

032 

Fort  Myers-Cape  Coral,  FL 

033 

Sarasota-Bradenton,  FL 

034 

Tampa-St.  Petersburg-Clearwater.  FL 

035 

Tallahassee.  FL 

036 

Dothan.  AL 

037 

AK>any.  GA 

038 

Macon.  GA 

039 

Cokjmbus.  GA-AL 

040 

AtUnta.  GA 

041 

GreenvHle-Spartanburg-Anderson,  SC 

042 

Asheville.  NC 

043 

Chattanooga.  TN-GA 

044 

Knoxville.  TN 

045 

Johnson    City-Kingsport-Bhstol.    TN- 

VA 

046 

Hickory4torganton.  NC 

047 

Lexington,  KY 

048 

Charleston.  WV 

049 

@CincinnatHHamilton.          OH-KY-IN 

(CMSA-21) 

050 

Dayton-SpnngfieW.  OH 

EA 
Code 

Name 

051 

Columbus.  OH 

052 

Wheeling,  WV-OH 

053 

054 

Erie.  PA 

055 

^Oeveland-Akron,  OH  (CMSA-28) 

066 

Toledo,  OH 

067 

90etroit-Ann  Arbor-FKnt.  Ml  (CMSA- 

35) 

058 

•Northern  Michigan.  Ml 

059 

Green  Bay.  Wl 

060 

AppletonOshkosh-Neenah.  Wl 

061 

•Traverse  City.  Ml 

062 

Grand  Rapkls-MuskegorvHolland.  Ml 

063 

@Milwaukee-Racine,  Wl  (CMSA-63) 

064 

9Chicago-Gary-Kenosha.      IL-IN-WI 

(CMSA-14) 

065 

Elkhan-Goshen.  IN 

066 

Fort  Wayne,  IN 

067 

Indiaruipolis.  IN 

068 

Champa»gn-Urt)ana,  IL 

069 

Evansville-Henderson.  IN-KY 

070 

Louisville.  KY-IN 

071 

Nashville.  TN 

072 

•Paducah.  KY 

073 

Merrphis,  TN-AR-MS 

074 

Huntsville.  AL 

075 

•Tupeto.  MS 

076 

•GreenviOe.  MS 

077 

Jackson.  MS 

078 

Birmingham,  AL 

079 

Montgomery.  AL 

080 

Mobile.  AL 

081 

Pensacola.  FL 

082 

Bitoxi-Gulfpon-Pascagoula.  MS 

083 

New  Orleans,  LA 

084 

Baton  Rouge.  LA 

085 

Lafayette.  LA 

086 

Lake  Charles,  LA 

087 

Beaumont-Port  Arthur,  TX 

088 

Shreveport-Bossier  City,  LA 

089 

Monroe.  LA 

090 

Little  Rock-North  Little  Rock.  AR 

091 

Fort  Smith,  AR-OK 

092 

Fayetteville-Spnngdale-Rogers.  AR 

093 

Joplin,  MO 

094 

SpringfieW.  MO 

095 

•Jonestx)ro.  AR 

096 

St.  Louis.  MO-IL 

097 

Spnngfiekj.  IL 

098 

Columbia.  MO 

099 

Kansas  City.  MO-KS 

100 

Oes  Moines,  lA 

101 

Peona-Pekin,  IL 

102 

Oavenport-Moline-Rock  Island.  lA-IL 

103 

Cedar  Rapids.  lA 

104 

Madison.  Wl 

105 

La  Crosse.  W1-MN 

106 

Rochester.  MN 

107 

Minneapotis-St.  Paul,  MN-WI 

108 

Wausau.  Wl 

109 

Duluth-Supenor,  MN-WI 

110 

Grand  Forks.  NO-MN 

111 

•MinoLNO 

112 

Bismarck,  NO 

113 

Fargo-Moorhead.  ND-MN 

114 

•Aberdeen.  SO 

115 

Rapid  City,  SO 

116 

Sioux  Fans.  SO 

117 

Sioux  City.  lA-NE 

EA 
Code 

Name, 

118 

Omeha,  NE-IA 

119 

Lincoln.  NE 

120 

'Grand  Island.  NE 

121 

•North  Platte.  NE 

122 

Wchita,  KS 

123 

Topeka.KS 

124 

Tulsa,  OK 

125 

Oklahoma  City.  OK 

126 

'Western  Oklahoma.  OK 

127 

€>Oallas-Fort  Worth.  TX  (CMSA-31) 

128 

AbHene.  TX 

129 

San  Angek),  TX 

130 

Austin-San  Marcos.  TX 

131 

@Houston-Ga^eston-Bra2oria,       TX 

(CMSA-^2) 

132 

Corpus  Christi,  TX 

133 

McAllen-Edinburg-Mission.  TX 

134 

San  Antonio,  TX 

-      135 

Odessa-Midland.  TX 

136 

•Hobbs.  NM 

137 

Lubbock,  TX 

138 

Amanita,  TX 

139 

Santa  Fe.  NM 

140 

Puebkj.  CO 

141 

<g>Denver-BouWer-Greeley.            CO 

(CMSA-34) 

142 

•Scottsbluff.  NE 

143 

Casper.  WY 

144 

Brilings,  MT 

145 

Great  Falls.  MT 

146 

•Missoula,  MT 

147 

Spokane.  WA 

148 

•Butte.  MT 

149 

•Idaho  Falls,  ID 

150 

•Twin  Falls.  ID 

151 

Boise  City.  10 

152 

Reno.  NV 

153 

Salt  Lake  City-Ogden.  UT 

154 

Las  Vegas,  NV-AZ 

155 

•Flagstaff,  AZ 

156 

•Farmington,  NM 

157 

Altxx^uerque,  NM 

158 

El  Paso.  TX 

159 

Phoenix-Mesa.  AZ 

160 

Tucson,  AZ 

161 

<@>Los          Angeles-Riverside-Orange 

County.  CA  (CMSA^9) 

162 

San  Diego.  CA 

163 

Fresno.  CA 

164 

@San  Frandsco-Oakland-San  Jose. 

CA  (CMSA-84) 

165 

@Sacramento-Yoto.  CA  (CMSA-82) 

166 

Redding,  CA 

167 

Eugene-Springfield.  OR 

168 

@Portland-Salem.   OR-WA   (CMSA- 

79) 

169 

•Pendleton.  OR 

170 

Richland-Kennewick-Pasco.  WA 

171 

@Seattle-Tacoma-Bremerton.        WA 

(CMSA-91) 

172 

•Alaskan  Panhandte.  AK 

173 

Anchorage,  AK 

174 

HorK)lulu.  HI 

The 

"*"  derx>tes  a   nonmetropolitarvnode 
the  "0"  denotes  a  CMSA  name;  aH 

name. 

ottter  m 

»mes  are  MSAs  or  NECMA's. 
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Part  IV:  AvaUability  of  Additional 
Information 

The  text  for  this  Notice  and  a  detailed 
data  file  with  county.  CEA.  and 
economic-area  codes  is  available,  for 
downloading  only,  from  the  New 
England  Electronic  Economic  Data 
Center.  Connect  to  the  Data  Center's 
Internet  node  at 

neeedc.umesbs.maine.edu  using  the 
anonymous  FTP 

(usemame="anonymous"  with  no 
password)  and  "get"  the  binary  file 
EAOATA.EXE  from  the  node's  root 
directory.  (Do  not  use  GOPHER  or 
MOSAIC  Internet  technologies  at  this 
node.)  This  file  decompresses  into  self- 
explanatory  text  files  when  the  DOS 
command  EADATA  is  used.  Counts  of 
the  number  of  counties  in  each  CE.\  and 
economic  area  and  of  the  number  of 
CEA's  in  each  economic  area  are 
included  to  assist  in  understanding  and 
evaluating  the  proposed  economic  areas. 
The  file  EADATA. EXE  also  is  available 
through  the  Commerce  Department's 
Economic  Bulletin  Board  (EBB).  First- 
time  users  of  the  EBB  may  acces^  it  with 
their  personal  computer  and  modem  by 
dialing  (202)  482-3870  and  following 
instructions.  The  user's  cost  is  an 
annual  fee  of  $45  and  per-minute 
connect  charges,  which  vary  by  time  of 
day:  users  will  be  billed  by  the 
Department  of  Commerce.  (The  EBB  is 
also  available  through  the  Internet.)  A 
hard-copy  listing  of  the  records  in  the 
detailed  data  file  is  available  for  public 
review  at  the  US.  Department  of 
Commerce.  Bureau  of-Economic 
Analysis,  Public  Information  Office, 
Room  1026,  1441  L  Street.  NW., 
Washington,  DC.  The  hours  of 
availability  arc  8:30  a.m.  to  noon  and 
1:00  p.m.  to  5:00  p.m.  Monday  through 
Friday. 

Part  V:  Summary  of  Comments  and 
Responses 

In  the  previous  Federal  Register 
Notice  (56  FR,  13049.  March  9,  1993) 
interested  persons  were  invited  to 
provide  comments  regarding 
methodology  for  the  economic  area 
definitions.  Two  formal  comments  were 
received.  One  suggested  that  greater 
clarity  in  the  explanation  of  the  means 
by  which  nodes  for  the  <x:onomic  areas 
are  selected  would  be  useful:  a 
description  of  the  selection  process  is 
included  above.  The  second  comment 
specifically  requested  that  the  two- 
county  region  defined  by  Nassau  and 
Suffolk  counties  in  New  York  be  treated 
as  separate  from  the  New  York  MSA  in 
the  redefinition  procedures.  Nassau- 
Suffolk  is  a  separate  PMSA  in  the  larger 
CMSA  surrounding  New  York,  so  it  is 


treated  separately  in  defining  the  CEA's. 
However,  no  counties  other  than  Nassau 
and  Suffolk  are  in  the  Nassau-Suffolk 
CEA,  and  it  was  grouped  with  other 
CEA's  to  form  its  economic  area. 

Public  Review  Procedure 

All  comments  received  in  response  to 
this  notice  will  be  available  for  public 
inspection  at  the  U.S.  Department  of 
Commerce,  Bureau  of  Economic 
Analysis,  Public  Information  Office, 
Room  1026, 1441  L  Street.  NW., 
Washington,  IX.  Hours  of  availability 
are  8:30  a.m.  to  noon  and  1:00  p.m.  to 
5:Q0  p.m.  Monday  through  Friday.  A 
summary  of  the  comments  and  the  set 
of  final  BEA  economic  areas  will  appear 
in  a  Federal  Register  notice  in  early   ' 
1995. 

C^arol  S.  Canon, 
Director. 
|FR  Doc.  94-27471  Filed  11-4-94:  8:45  am) 
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Foreign-Trade  Zones  Board 
(OrdwNo.714] 

Grant  of  Auttioiity:  Establishment  of  a 
Foreign-Trade  Zone  Port  Hueneme  and 
Oxnard,  California 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  )une  18, 
1934,  as  amended  (19  U.S.C.  81a-«lu), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purpKJses."  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry: 

Whereas,  the  Board  of  Harbor 
Commissioners,  Oxnard  Harbor  District 
(the  Port  of  Hueneme)  (the  Grantee),  has 
made  application  to  tlie  Board  (FTZ 
Docket  41-93,  58  FR  44490,  8/23/93,  as 
amended,  58  FR  65329, 12/14/93). 
requesting  the  establishment  of  a 
foreign-trade  zone  at  sites  in  Port 
Hueneme  and  Oxnard,  California, 
within  the  Port  Hueneme  Customs  port 
of  entry:  and, 

Wheteas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register  and  the  Board  has  found  that 
the  requirements  of  the  Act  and  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application,  as 
amended,  is  in  the  public  interest: 


Now,  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  205,  at  the 
sites  described  in  the  application,  as 
amended,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington.  DC,  this  28th  day  of 
October  1994. 

Foreign-Trade  2U>nes  Board. 
Ronald  H.  Brown, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 

John  J.  Da  Ponte,  }t„ 

Executive  Secretary. 

(FR  Doc.  94-27434  Filed  11-4-94:  8:45  am) 
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International  Trade  Administration 
[A-823-806] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Pure  Magnesium  From  Ukraine 

AGENCY:  Import  Administration, 
International  trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Grebasch  or  Erik  Warga,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW..  Washington,  DC  20230: 
telephone:  (202)  482-3773  or  (202)  482- 
0922,  respectively. 
PREUMINARY  DETERMINATION:  We 
preliminarily  determine  that  imports  of 
pure  magnesium  from  Ukraine  are 
being,  or  are  likely  to  be,  sold  in  the 
Untied  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  733  of 
the  Tariff  Act  of  1930,  as  amended  ("the 
Act").  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  April  20,  1994.  (59  FR 
21748.  April  26, 1994).  the  following 
events  have  occurred. 

On  May  16, 1994,  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
(the  Department)  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured,  or 
threatened  with  material  injury,  by 
reason  of  imports  of  pure  magnesium 
from  Ulkraine.  The  ITC  also  determined 


in  the  companion  investigation  of  alloy 
magnesium  from  Ukraine  that  there  is 
not  a  likelihood  that  a  U.S.  domestic 
industry  is  materially  injured,  or 
threatened  with  material  injury,  by    , 
reason  of  imports  of  alloy  magnesium 
from  Ukraine,  thereby  terminating  thai 
investigation. 

On  June  13, 1994.  we  sent  the 
antidumping  questionnaire  to  the 
Ukrainian  Embassy  and  the  two 
Ukrainian  manufacturers  of  pure 
magnesium.  Concern  Chlorvinyl  and 
Zaporozhye  Titanium  and  Magnesium 
Plant.  (The  antidumping  questionnaire 
was  divided  into  three  sections:  section 
A  requesting  general  information  on 
each  company;  section  C  requesting 
information  on,  and  a  fisting  of,  U.S. 
sales  made  during  the  period  of 
investigation  ("POI");  and,  section  D 
requesting  information  on  the 
production  process,  including  specific 
amounts  of  each  input  used  in 
manufacturing  pure  magnesium.)  We 
requested  the  Embassy's  assistance  in 
forwarding  the  questionnaire  to  all 
exporters  and  producers  of  pure 
magnesium  from  Ukraine  and 
submitting  complete  questionnaire 
responses  on  their  behalf. 

On  August  8, 1994,  the  Department 
postponed  its  preliminary 
determination  until  October  27, 1994 
(59  FR  42200,  August  17, 1994). 

On  August  10. 1994.  the  Department 
provided  interested  parties  with  the 
opportiuiity  to  submit  published, 
publicly-available  information  for 
consideration  in  valuing  factor  inputs. 
Petitioners  submitted  information  on 
September  7, 1994;  respondents 
submitted  information  on  September  22 
1994. 

Respondent  Selection 

In  addition  to  sending  the  Ukrainian 
Embassy  the  questionnaire,  the 
Department  independently  attempted  to 
identify  other  possible  exporters  of 
Ukrainian  pure  magnesium  to  the 
United  States  during  the  POI  based  on 
information  obtained  from  petitioners, 
and  through  examination  of  PIERS  data 
and  other  sources  of  information.  Our 
efforts  consisted  of  issuing  an  August  8, 
1994,  survey  requesting  information  on 
exports  to  the  United  States  of  the 
subject  merchandise;  issuing  the 
antidumping  questionnaires  (limited  to 
Sections  A  and  C)  to  trading  companies 
operating  in  various  European  countries 
(on  August  19,  September  7,  and 
September  13, 1994);  and  a  September 
15,  1994,  follow-up  letter  to 
unresponsive  questionnaire  recipients. 

We  sent  either  the  survey,  the 
questionnaire,  or  both  dociunents  to  56 
companies,  with  the  following  results. 


•  Two  companies,  Gerald  Metals  and 
MG  Metals,  provided  responses  to 
Sections  A  and  C  of  the  questionnaire. 

•  Twenty-five  other  companies, 
meanwhile,  indicated  that  they  did  not 
export  the  subject  merchandise  to  the 
United  States  during  the  POI.  The 
companies  that  did  not  export  were 
hitreid:  Kemokomplex;  Nobel  Trading; 
Raba  Company;  Alamet;  Compagnie  de 
Mines  et  Metals;  Expromptorg;  Fred 
Lonner  &  Co.,  Inc.;  Metal  Exchange 
Corporation;  Minmeta  S.A..  Minmetals 
Canada,  Inc.;  Scandinavian  Steel  AB; 
Stena  Metall  Atervinning  AB;  Sinex  AG; 
Maks  Trade  Kit.;  Sassoon  Metals  and 
Chemicals;  Seleb;  Weko  Food  Trading; 
IMEX  ConsulUng  Sprl;  W&O  Bergmann; 
Steinweg  Handelsveem;  A.  Hartrodt;  C. 
Steinweg  Handelsveem  B.V.;  J. 
Oosterom  &  Zoom;  and  Siegfried  Kahn 
AG. 

•  Seven  companies  indicated  that 
they  were  related  to  companies  who  had 
provided  information  as  to  whether  or 
not  they  had  made  U.S.  sales. 

•  Eighteen  companies  provided  either 
no  response  or  an  inadequate  response. 
The  Department  received  no  response 
bom  the  following  16  contacted 
companies:  Derek  Raphael  &  Co.  Ltd.; 
Marco  Trading;  Wogen  Group  Ltd.; 
Alex;  Mages;  and  11  other  companies 
whose  names  cannot  be  disclosed  in 
this  notice  because  their  identities  has 
been  deemed  business  proprietary 
information.  We  have  designated  these 
11  companies  as  companies  "A" 
through  "K"  in  the  "Suspension  of 
Liquidation"  section  of  this  notice, 
below.  We  will,  however,  identify  them 
to  the  Customs  Service  for  enforcement 
of  this  determination.  Additionally,  F&S 
and  Alusuisse-Lonza  indicated  that  they 
made  POI  sales  to  the  United  States,  but 
provided  inadequate  responses  to  our 
requests  for  information. 

•  Finally,  surveys  or  questionnaires 
sent  to  four  companies  were  returned  as 
undeliverable. 

From  July  to  October  1994,  the 
Department  received  responses  to 
sections  A  and  D  from  Concern 
Chlorvinyl.  which  indicated  that  it  had 
made  no  sales  of  the  subject 
merchandise  directly  to  the  United 
States  during  the  POI.  Zaporozhye 
responded  to  section  A  but  did  not  reply 
to  subsequent  deficiency  letters. 

Ehiring  September  and  October  1994. 
the  Department  also  requested 
clarifications  of  the  information 
submitted  by  Concern  Chlorvinyl. 
Gerald  Metals,  MG  Metals,  and 
Alusuisse-Lonza.  Alusuisse-Lonza  did 
not  respond  to  the  supplemental 
request.  Because  of  the  deadlines 
established  for  responses  to  these 
supplemental  requests,  certain 


information  submitted  by  Gerald  Metals 
and  MG  Metals  was  not  considered  for 
this  preliminary  determination. 

Postponement  of  Final  Determination 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act,  on  October  24, 1994,  Gerald  Metals, 
a  reseller  accounting  for  a  significant 
proportion  of  the  merchandise  in  this 
proceeding,  requested  that,  in  the  event 
of  an  affirmative  preliminary 
determination  in  this  investigation,  the 
Department  postpone  the  final 
determination  to  135  days  after  the  date 
of  publication  of  the  affirmative 
preliminary  determination  in  the 
Federal  Register.  Concern  Chlorvinyl.  a 
producer  accoimting  for  a  significant 
proportion  of  merchandise  in  this 
proceeding,  made  a  similar  request  on 
October  26, 1994.  Therefore,  we  are 
postponing  the  final  determination  until 
the  135th  day  after  the  publication  of 
this  notice  in  the  Federal  Register. 

Scope  of  Investigation 

The  product  covered  by  this 
investigation  is  pure  primary 
magnesium,  regardless  of  chemistry, 
form  or  size,  imless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal. 

Pure  primary  magnesium 
encompasses  all  products  that  contain  at 
least  99.95%  primary  magnesium,  by 
weight  (generally  referred  to  as  "ultra- 
pure"  magnesium),  as  well  as  products 
containing  less  than  99.95%  but  not  less 
than  99.8%  primary  magnesium,  by 
weight  (generally  referred  to  as  "pure" 
magnesium).  Products  that  have  the 
aforementioned  primary  magnesium 
content,  but  that  do  not  conform  to 
AST^  specifications  or  other  industry 
or  customer-specific  specifications,  are 
included  in  the  scope  of  this 
investigation. 

Pure  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  from  the  scope  of  this 
investigation  are  primary  magnesium 
anodes,  granular  primary  magnesium    * 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
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Although  not  sutoeptible  to  precise 
meesorement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  1  inch. 
Althou{^  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2  mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same  - 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1  mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
includes  products  having  a  maximum 
physical  dimension  {i.e.,  length  or 
diameter]  of  1  inch  or  less. 

The  products  subject  to  this 
investigation  are  currently  classifiable 
under  subheadings  8104.1 1.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Nonmarket  Economy  Status 

Ukraine  has  been  treated  as  a 
nonmarket  economy  ("NME")  country 
in  all  past  antidumping  proceedings 
{see.  e.g..  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Uranium  from 
Ukraine  (58  FR  36640.  July  8.  1993)).  No 
informaticHi  has  been  provided  in  this 
proceeding  that  would  lead  us  to 
overturn  this  designation.  Therefore,  in 
accordance  with  section  771(18)(c)  of 
the  Act.  we  have  treated  Ukraine  as  an 
NME  for  purposes  of  this  investigation. 

Period  of  Investigation 

The  POl  is  October  1.  1993.  through 
March  31. 1994. 

Fafr  Value  Comparisons 

A.  Participating  Respondents 

To  determine  whether  sales  by  Gerald 
Metals  and  MG  Metals  of  pure 
magnesium  from  Ukraine  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  the  United  States  price 
("USP")  to  the  foreign  market  value 
("FMV").  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice. 


B.  Non-Participating  Respondents 

.  All  companies  to  which  a 
questionnaire  was  issued  are  considered 
mandatory  respondents  in  this 
proceeding.  We  consider  those 
mandatory  respondents  that  did  not 
respond  to  the  questionnaire  to  be 
uncooperative  respondents  and  have 
based  the  less-than-fair-value  margin  for 
those  companies  on  the  best  information 
available  ("BIA").  We  consider  the 
fcllowing  companies  to  be 
uncooperative  respondents:  Alusuisse- 
Lonza:  Derek  Raphael  &  Co.  Ltd.;  Marco 
Trading;  Wogen  Croup  Ltd.;  Alex; 
Mages:  F&S:  and  the  1 1  companies 
whose  names  cannot  be  disclosed 
because  their  identities  are  deemed 
business  proprietary  information. 
Accordingly,  we  have  based  these 
companies'  LTFV  margin  on  an 
uncooperative  BLA  rate. 

In  determining  what  to  use  as  BIA,  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  which  did  not  cooperate  in 
an  investigation.  As  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Belgium,  58  FR  37083  (July 
9. 1993).  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  tt)  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  since  these 
companies  failed  to  respond  to  our 
questionnaire,  we  are  deeming  them 
uncooperative  and  are  assigning  them  a 
BLA  margin  of  53.99  percent.  This 
margin  represents  the  highest  margin  in 
the  petition,  as  recalculated  by  the 
Department  at  the  time  of  the  initiation 
to  account  for  errors  in  arithmetic  and/ 
or  methodology. 

C.  All  Other  Companies 

We  are  basing  the  LTFV  margins  for 
all  other  companies,  including  those 
companies  which  reported  that  they  did 
not  sell  the  subject  merchandise  to  the 
United  States  during  the  POI.  on  a 
simple  average  of  the  rates  calculated 
for  the  mandatory  respondents, 
including  rates  based  on  BIA  but 
excluding  zero  and  de  minimis  margins, 
if  any. 


United  States  Price 

We  based  USP  on  purchase  price 
sales,  in  accordance  with  section  772(b) 
of  the  Act.  because  the  subject 
merchandise  was  sold  directly  by  the 
exporters  to  unrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  States  and  because  exporter's 
sales  price  methodology  was  not 
indicated  by  other  circumstances. 

For  those  exporters  that  responded  to 
the  Department's  questionnaire,  we 
calculated  purchase  price  based  on 
packed.  CIF  or  FOB  foreign-port  prices 
to  unrelated  purchasers  in  the  United 
States.  In  addition,  for  CIF  prices,  we 
made  the  following  deductions  (where 
appropriate):  for  MG  Metals,  we 
deducted  foreign  brokerage,  ocean 
freight,  marine  insurance,  U.S.  duty, 
U.S.  inland  freight,  U.S.  inland 
insurance  and  U.S.  brokerage  and 
repacking  cost;  for  Gerald  Metals,  we 
deducted  foreign  brokerage,  ocean 
freight,  U.S.  Duty,  U.S.  inland  freight. 
U.S.  insurance  and  U.S.  brokerage. 

From  each  exporter's  U.S.  price,  we 
calculated  and  then  deducted  foreign 
inland  freight  between  the  factory  and 
the  reported  intermediate  destination. 
We  b^ed  our  calculation  on  the  per-ton 
foreign  inland  freight  amount  reported 
in  the  petition  as  best  information 
available  because  the  exporters  failed  to 
report  information  on  this  area  in  their 
questionnaire  responses. 

Foreign  Mariiet  Value 

A.  Surrogate  Country  Selection 

In  accordance  with  section  773(c)(4) 
of  the  Act.  we  must,  to  the  extent 
possible,  value  the  factors  of  production 
in  one  or  more  market  economy 
countries  that  (1)  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  non-market  economy 
country,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
There  are  no  countries  economically 
comparable  to  Ukraine  that  are 
significant  producers  of  magnesium. 
Accordingly,  we  considered  as  potential 
surrogates  countries  that  are 
economically  comparable  that  produce 
comparable  merchandise.  In  these 
investigations,  we  have  determined  that 
aluminum  should  be  considered 
comparable  merchandise.  Although  the 
material  inputs  used  to  produce 
magnesium  and  aluminum  are  different, 
according  to  both  U.S.  Bureau  of  Mines 
and  Department  of  Commerce  experts, 
aluminum  is  comparable  to  magnesium 
in  that  both  (1)  are  light  metals  in  terms 
of  molecular  weight;  (2)  are  electricity- 
intensive  products;  (3)  are  produced 
using  an  electrolytic  process,  and  (4) 


share  some  common  end  uses  (e.g.,  dye 
casting). 

We  nave  determined  that  Indonesia 
and  Egypt  are  both  economically 
comparable  to  Ukraine  {see  October  21, 
1994,  Memorandum  bom  the  Office  of 
Policy  to  the  File.)  In  addition,  both 
countries  are  significant  producers  of 
aluminum.  Because  we  were  able  to 
obtain  more  information  from  Indonesia 
than  fix>m  Egypt,  we  have  used 
Indonesia  as  our  primary  surrogate. 
However,  we  have  resorted  to  Egypt  for 
certain  surrogate  values  where  values  in 
Indonesia  were  either  unavailable  or  out 
of  date.  We  have  obtained  and  relied 
upon  published,  publicly  available 
information,  wherever  possible. 

B.  Factors  of  Production 

In  accordance  with  section  773(c)(1), 
we  used  factors  of  production  as  the  fair 
value  benchmark  for  the  U.S.  price  of 
sales  of  Concern  Chlorvinyl-produced 
merchandise  by  Gerald  Metals  and  MG 
Metals.  In  the  case  of  U.S.  sales  of 
Zaporozhye-produced  merchandise  for 
which  we  did  not  receive  factors  of 
production  data,  a  BLA  margin  was 
assigned  using  the  higher  of  (a)  the 
highest  adjusted  alleged  margin  cited  in 
our  initiation  notice  or  (b)  the  highest 
margin  calculated  for  a  sale  of  Concern 
Chlorvinyl-produced  merchandise.  The 
factors  used  to  produce  pure  magnesium 
include  materials,  labor,  and  energy.  To 
calculate  FMV.  the  reported  quantities 
were  multiplied  by  the  appropriate 
surrogate  values  for  the  different  inputs. 
(For  a  complete  analysis  of  surrogate 
values,  see  our  calculation 
memorandum.)  We  then  added  amounts 
for  factor  overhead,  general  expenses 
and  profit,  the  cost  of  containers  and 
coverings,  and  other  expenses  incident 
to  placing  the  merchandise  in  condition 
packed  and  ready  for  shipment  to  the 
United  States. 

To  value  the  raw  materials,  we  used 
publicly  available  information  from 
Indonesia  in  the  UN  Trade  Commodity 
Statistics  ("UN  Trade  Statistics")  for 
January  through  December  1993  and  the 
1992  Indonesia  Foreign  Trade  Statistics. 
No  adjustment  for  inflation  was 
necessary  since  the  1993  UN  Trade 
Statistics  for  Indonesia  reported  data  for 
a  portion  of  the  POI.  For  values  taken 
from  Indonesian  Foreign  Trade 
Statistics,  we  made  appropriate 
adjustments  to  account  for  inflation.  For 
one  energy  input,  we  used  data  trom  the 
1992  UN  Trade  Statistics  for  Egypt  since 
the  unit  value  from  the  1993  UN  Trade 
Statistics  for  Indonesia  was  based  on  an 
extremely  small  quantity  and  appeared 
to  be  aberrational.  The  1992  Egyptian 
value  for  this  input  was  inflated  to  the 
POI.  For  one  raw  material,  we  used 


information  bom  the  petition  as  best 
available  information  because  we  were 
unable  to  find  a  value  in  either 
Indonesia  or  Egypt. 

To  adjust  material  input  values  to 
account  for  source-to-factory  freight,  we 
used  Indonesia  freight  rates  bom  a  1991 
cable  bom  the  U.S.  Embassy  in  Jakarta. 
(See  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from  the 
People's  Republic  of  China  (57  FR 
21058,  May  18. 1992). 

To  value  labor  amounts  for 
production  and  packing,  we  used  labor 
data  for  Egypt,  as  reported  in  the 
International  Labor  Office's  1993 
Yearbook  of  Labor  Statistics  because  the 
labor  value  available  for  Egypt  was  more 
up-to-date  (1987)  than  was  the  labor 
value  available  for  hidonesia  (1986).  We 
adjusted  labor  wage  rates  to  account  for 
inflation  using  world  price  indices  for 
Egypt  as  reported  in  the  International 
Monetary  Funds*  International 
Financial  Statistics  (IFS). 

To  value  heavy  oil  and  diesel  fuel,  we 
used  1993  data  for  Indonesia  from  the 
Energy  Information  Administration's 
International  Energy  Annual.  Although 
we  are  unable  to  adjust  these  values  for 
taxes  included  in  the  published  prices, 
they  are  the  only  data  found  for  heavy 
oil  and  diesel  fuel  in  Indonesia. 
To  value  electricity,  we  used 
information  for  Indonesia  from  the 
Asian  Development  Bank's  1993  Electric 
Utilities  Data  Book  for  Asian  and  Pacific 
Region. 

Because  we  were  unable  to  find 
surrogate  values  for  factory  overhead 
from  either  Indonesia  or  Egypt,  we  used 
factory  overhead  rates  from  the  petition. 

We  used  the  statutory  minima  of  ten 
percent  for  selling,  general  and 
administrative  expenses  and  eight 
percent  for  profit  because  no  surrogate 
country  information  reflected 
percentages  for  those  amounts  that  were 
above  the  statutory  minima. 

To  value  packing  materials,  we  used 
data  from  the  1993  UN  Trade  Statistics 
for  Indonesia.  Because  information  for 
certain  packing  materials  was 
incompletely  reported,  wie  were  unable 
to  calculate  a  unit  factor  value  for  these 
materials.  Therefore,  we  included  data 
from  the  petition  to  accoimt  for  the  cost 
of  these  packing  materials. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determination. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 


Service  to  suspend  liquidation  of  all 
imports  of  the  subject  merchandise  that 
are  entered,  or  withdrawn  bom 
warehouse,  bom  consumption  on  or 
after  the  date  of  pubhcation  of  this 
notice  in  the  Federal  Register.  The 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  FMV 
exceeds  the  USP  as  shown  below.  We 
will  also  inform  Customs  of  the 
identities  of  those  companies,  identified 
below  by  a  code  letter,  whose  names  we 
are  unable  to  disclose.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/expoftef 


Gerald  Metals  

MG  Metals  

Alusuisse  Lonza  

Derek  Raphael  &  Co.,  Ltd. 

Marco  Trading  

Wogen  Group  Ltd «.. 

Alex 

Mages  

F&S _ 

Company  A 

Company  8 

Company  C 

Company  D 

Company  E „. 

Company  F 

Company  G  

Company  H 

Company  I  „ 

Company  J  

Company  K 

All  Ottiers  „ 


Weighted- 
average 
margin 

percentage 


52J21 
36.05 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.99 
53.00 


rrC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notified  the  ITC  of  our 
determination.  If  our  final 
determination  is  affirmative,  the  ITC 
will  determine  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination  whether  these  imports 
are  materially  injuring,  or  threaten 
material  injury  to,  the  U.S.  industry. 

Public  Comment 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  February 
10, 1995,  and  rebuttal  briefs,  no  later 
than  February  17, 1995.  In  accordance 
with  19  CFR  353.38(b).  we  will  hold  a 
pubhc  hearing,  if  requested,  to  afford 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
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will  be  held  on  February  21. 1995.  it 
10:00  a.m.  at  the  U.S.  Departmrnt  of 
Coininerce.  Room  3708. 14th  Street  and 
Constitution  Avenue.  hfW..  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time.  date,  and  place  of 
the  bearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requestend,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
ot  Commerce.  Room  B-099.  within  ten 
da>  s  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number: 
(2)  the  number  of  participants:  and  (3) 
a  Itbt  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b).  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  this  investigation 
proceeds  normally,  we  will  make  our 
final  determination  by  the  135th  day 
after  the  date  of  publication  of  the 
afHrmative  preliminary  determination 
in  the  Federal  Register. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

I>ated:  October  27. 1994 
Susan  C.  Emtrmmm, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-27135  Filed  11-4-94.  8:45  ami 
aiLUNO  cooc  »io-r%-* 

(A-67a-«32  and  A-670-833] 

Notice  of  Preliminary  Determinations 
of  Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determinations: 
Pure  Magnesium  and  Alloy  Magnesium 
From  the  People's  Republic  of  China 

AOEMCV:  Import  Administration, 
international  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  7. 1994 
FOR  FURTHER  INFORMATION  CONTACT: 
David  }.  Goldberger  or  Louis  Apple, 
Office  of  Antidumping  Investigations. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Cnnstitutioo  Avenue  N\V..  Washington. 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-1769,  respectively. 
PRELMNNARV  DETERMINATIONS:  We 
preliminarily  determine  that  imports  of 
pure  magnesium  and  alloy  magnesium 
from  the  People's  Republic  of  China 
(PRC)  are  being,  or  are  likely  to  be.  sold 
in  the  United  States  at  less  than  fair 
value  ("LTFV").  as  provided  in  section 
733  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  The  estimated 


mai^gins  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

Since  the  initiation  of  these 
investigations  on  April  20. 1994.  (59  FR 
21748.  April  26. 1994),  the  following 
events  have  occurred. 

Chi  May  16, 1994.  the  U.S. 
International  Trade  Commission  (ITC) 
notified  the  Department  of  Commerce 
("the  Department")  of  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  industries  in  the  United 
States  are  materially  injured  by  reason 
of  imports  of  pure  and  alloy  magnesium 
from  the  PRC  that  are  alleged  to  be  sold 
at  less  than  tair  value. 

On  June  13. 1994.  the  Department 
sent  the  antidumping  questionnaire  to 
the  PRC's  Ministry  of  Foreign  Trade  and 
Economic  Cooperation  (MOFTEC).  the 
China  Chamber  of  Commerce  of  Metals. 
Minerals  and  Chemical  Products,  and 
seven  PRC  comfMnies.  (The 
antidumping  questionnaire  was  divided 
into  three  sections:  section  A  requesting 
general  information  on  each  company; 
section  C  requesting  information  on. 
and  a  listing  of.  U.S.  sales  made  during 
the  period  of  investigation  ("POI");  and. 
section  D  requesting  information  on  the 
production  process,  including  specific 
amounts  of  each  input  used  in 
manufacturing  pure  or  alloy 
magnesium).  We  requested  MOFTEC's 
assistance  in  forwarding  the 
questionnaire  to  all  exporters  and 
producers  of  pure  magnesium  and  alloy 
magnesium  and  submitting  complete 
questionnaire  responses  on  their  behalf 

On  August  8. 1994.  the  Department 
postponed  its  preliminary 
determinations  in  these  antidumping 
duty  investigations  until  October  27. 
1994  (59  FR  42200,  August  17, 1994). 

On  August  10,  1994,  the  Department 
provided  interested  parties  with  the 
opportunity  to  submit  published, 
publicly-available  information  for  the 
Department  to  consider  when  valuing 
the  factor  inputs.  Petitioners  and 
respondents  submitted  information  on 
September  7, 1994. 

In  August  and  September  1994,  we 
received  responses  to  the  questionnaire 
from  Min  He  Magnesium  Smelter  (Min 
He),  a  producer  and  exporter  of  the 
subject  merchandise. 

On  September  1.  1994.  the 
Government  of  the  PRC  advised  us  that 
Min  He  was  the  only  exporter  of  the 
subject  merchandise  during  the  period 
of  investigation  (October  1. 1993. 
through  March  31. 1994).  As  Min  He's 
Section  A  response  indicated  that  it 
made  no  sales  of  alloy  magnesium 
during  this  period,  on  September  2. 
1994.  we  requested  all  PRC  exporters. 


through  counsel,  to  provide  information 
concerning  sales  of  all  magnesium  for 
the  12  months  prior  to  the  six-month 
period  of  investigation  (POI)  in  order  to 
reconcile  the  small  number  of  reported 
sales  with  the  much  larger  number  of 
magnesium  entries  from  the  PRC 
reported  by  U.S.  Customs.  The  PRC 
ex|K)rters  replied  to  this  request  on 
September  9, 1994,  identifying  several 
sales  of  pure  magnesium  and  alloy 
magnesium  between  April  and 
September  1993.  These  sales  were  made 
by  Xiamen  Xing  Xia  Company  Ltd. 
(Xing  Xia)  and  Xiamen  Jinda 
International  Trade  Associated  Corp. 
(Jinda).  Accordingly,  on  September  16. 
1994.  the  Department  expanded  the  POI 
to  encompass  the  twelve-month  period 
April  1, 1993.  through  March  31.  1994, 
and  requested  supplemental 
questionnaire  responses  for  that  period. 

On  October  5, 1994.  counsel  for  the 
PRC  companies  advised  us  that  the 
information  in  its  September  9. 1994. 
letter  was  in  error  and  that  all  additional 
magnesium  sales  were  made  prior  to  the 
twelve-month  POI.  The  exporters  noted 
in  the  letter  that  their  tales  of  alloy 
magnesium  were  pursuant  to  sales 
contracts  for  pure  magnesium,  but  were 
classified  as  alloy  magnesium  by  U.S. 
Customs  upon  their  entry  into  the 
United  Sutes.  On  October  13. 1994,  we 
again  expanded  the  POI  for  alloy 
magnesium  to  a  nineteen-month  period 
of  September  1, 1992,  to  March  31. 
1994,  in  order  to  cover  the  most  recent 
sales  of  magnesium  entered  into  the 
United  States  as  alloy  magnesium.  On 
the  same  date,  we  advised  the  PRC 
companies  to  provide  questionnaire 
responses  for  alloy  magnesium  based  on 
this  POI.  During  October  1994,  we 
received  a  supplemental  questionnaire 
response  from  Min  He.  and  a  > 

questionnaire  response  from  Xing  Xia. 
as  well  as  a  statement  from  Jinda  that  it 
did  not  make  any  sales  during  the  POI. 

Postponement  of  Final  Determinations 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  October  19. 1994.  the  PRC 
exporters  which  account  for  all  of  the 
exports  of  the  subject  merchandise  in 
each  investigation  requested  that,  in  the 
event  of  affirmative  preliminary 
determinations  in  these  proceedings,  the 
Department  postpone  the  final 
determinations  to  135  days  after  the 
date  of  publication  of  the  affirmative 
preliminary  determinations.  Therefore, 
we  are  postponing  the  final 
determinations  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 


Sci^M  of  Investigations 
A.  Pure  Mofftesium 

The  product  covered  by  this 
investigation  is  pure  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  «cpressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal. 

Pure  primary  magnesium 
encompasses  all  products  that  contain  at 
least  93.95%  primary  magnagintp  by 
weight  (generally  referred  to  as  "ultra- 
pure"  magnesium),  as  well  as  products 
containing  less  than  99.95%  but  not  less 
than  99.8%  primary  magnesium,  by 
weight  (generally  referred  to  as  "pure" 
magnesium).  Products  that  have  the 
aforementioned  primary  magnesium 
content,  but  that  do  not  conform  to 
ASTM  specifications  or  other  industry 
or  ctistomer-spedfic  specifications,  are 
included  in  the  scope  of  this 
investigation. 

Excluded  &Dm  the  scope  of  this 
investigation  are  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  cbemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  trom 
grinding  and/or  crushii^  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings-  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Sectimi 
XV.  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
include  products  having  a  maximum 
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physical  dimension  (i.e.,  length  or 
diameter)  of  1  indi  or  less. 

The  product  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  8104.11.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
writtoi  description  of  the  scope  is 
dispositive. 

B.  Alloy  Magnesium 

The  product  covered  by  this 
investigation  is  alloy  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal. 

This  investigation  covers  alloy 
primary  magnesium  products  which 
contain  50%  or  greater,  but  less  than 
99.8%,  primary  magnesium,  by  weight. 
Products  with  the  aforementioned 
primary  magnesium  content  that  do  not 
conform  to  ASTM  specifications  or 
other  industry  or  customer-specific 
specifications  are  included  in  the  scope 
of  this  investigation.  In  addition  to 
primary  magnesium,  "alloy" 
magnesium  generally  contains  one  or 
more  of  the  following  items  in  amounts 
less  than  the  primary  magnesium  itself: 
(1)  Other  elements  deliberately  added  to 
the  primary  magnesium;  (2)  magnesium 
scrap  or  secondary  magnesium;  (3) 
oxidized  magnesium;  and  (4)  other 
elements  present  as  impurities. 

Alloy  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  from  the  scope  of  this 
investigation  are  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  currenlly  classifiable  under 
HTSUS  subheading  8104.30.00. 
Magnesium  granules  and  turnings  (also 
referred  to  as  chips)  are  produced  by 
grinding  and/or  crushing  primary 
magnesium  and  thus  have  the  same 
chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  turnings  or  diips  are  typic^y 
produced  in  coarse  shapes  and  have  a 
maximum  length  of  less  than  1  inch. 
Although  stMnetimes  produced  in  lai^ger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  ch^n.  ■"<<  have 
a  typical  size  of  2nun  in  diraieter  or 
sixkaller. 


Powders  are  produced  bom  grinding 
and/or  crushing  primary  magnesum 
and  have  the  same  chemistry  as  primary 
magnesium,  but  are  even  smaller  than 
granules  or  turnings.  Powders  are 
defined  by  the  Section  Notes  to  Section 
XV,  the  section  of  the  HTSUS  in  which 
subheading  8104.30.00  appears,  as 
products  of  which  90  percent  or  more 
by  weight  will  pass  through  a  sieve 
having  a  mesh  aperture  of  1mm.  (See 
HTSUS,  Section  XV.  Base  Metals  and 
Articles  of  Base  Metals,  Note  6(b).) 
Accordingly,  the  exclusion  of 
magnesium  turnings,  granules  and 
powder  from  the  scope  include  products 
having  a  maximum  f^ysical  dimension 
(/.e.,  length  or  diameter)  of  1  inch  or 
less. 

The  product  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  8104.19.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  ciistoms  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  btvestigatian 

The  period  of  investigation  is  April  1, 
1993,  through  March  31. 1994  for  pure 
magnesium,  and  Septembo' 1, 1992. 
through  March  31, 1994,  for  alloy 
magnesium. 

Nonmarket  EuMMiay  Country  Status 

The  PRC  has  been  treated  as  a 
nonmarket  economy  country  (NME>  in 
all  past  antidumping  investigations  (see, 
e.g..  Final  Determination  of  Sales  at  l^es? 
than  Fair  Value:  Sebacic  Add  from  the 
PRC,  59  FR  28053,  May  31, 1994).  No 
information  has  been  provided  in  this 
I>roceeding  that  would  lead  us  to 
overturn  this  designation.  Therefore,  in 
accordance  with  section  771(18)(c)  of 
the  Act.  we  have  treated  the  PRC  as  an 
NME  for  purposes  of  these 
investigations. 

Sum^ate  Counbry 

In  accordance  with  section  773(cM4) 
of  the  Act,  we  must,  to  the  extent 
possible,  value  the  factors  of  production 
in  one  or  more  market  economy 
countries  that  (1)  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  non-nrariiet  economy 
country,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
Accordingly,  we  considered  p>otentia) 
surrogates  that  produce  comparable 
merchandise.  Although  the  materia) 
inputs  used  to  produce  magnesium  and 
aluminum  are  different,  according  lo 
both  U.S.  Bureau  of  Mines  and 
Department  c^  Conmieros  experts,  both 
(1)  are  light  metals  in  terms  of  molecular 
weight;  (2)  are  electricity-intensive 
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products;  (3)  are  produced  using  an 
electrolytic  process,  and  (4)  share  some 
common  end  uses  {e.g.,  dye  casting). 
Therefore,  in  these  investigations,  we 
have  detennined  that  aluminum 
constitutes  comparable  merchandise  in 
the  context  of  surrogate  selection. 

The  Department  has  determined  that 
India  and  Indonesia  are  the  countries 
most  comparable  to  the  PRC  in  terms  of 
being  significant  producers  of 
comparable  metcfaandiae  (aluminum) 
and  of  overall  economic  development. 
(See  October  21. 1994.  Memorandum 
from  the  Ofiice  of  Policy  to  the  File.) 
However,  our  research  indicates  that 
electricity  rates  in  India  are  relatively 
high  as  compared  to  other  countries 
which  produce  electricity-intensive 
products.  Because  high  industrial 
electricity  rates  normally  are 
inconsistent  with  significant  production 
of  electricity-intensive  products  such  as 
aluminum,  we  do  not  believe  that  India 
is  an  appropriate  surrogate  country  for 
valuing  the  factors  of  production  for 
these  products. 

Accordingly,  we  have  based  foreign 
market  value  (FMV)  on  the  values  of  the 
appropriate  factors  of  production  in 
Indonesia.  We  have  obtained  and  relied 
upon  pubbshed.  publicly  available 
information,  wherever  possible. 

Fair  Value  Comparisons 

In  cases  involving  the  PRC,  the 
Department  assigns  a  single  rate  to  all 
PRC  exporters  unless  a  company 
establishes  that  it  is  entitled  to  a 
separate  rate  (see.  for  example.  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Silicon  Carbide  from  the  PRC  (59 
FR  22585.  May  2.  1994)}.  In  these 
investigations,  we  have  assigned  a 
single  rate  to  all  PRC  exporters  in  each 
investigation. 

To  determine  whether  sales  of  pure 
magnesium  and  alloy  magnesium  from 
the  PRC  to  the  United  States  were  made 
at  less  than  fair  value,  we  compared  the 
United  States  price  (USP)  to  the  FMV. 
as  specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  SUtes  Price 

For  both  pure  magnesium  and  alloy 
magnesium,  we  based  USP  on  purchase 
price,  in  accordance  with  section  772(b) 
of  the  Act.  because  the  subject 
merchandise  was  sold  directly  by  the 
Chinese  exporter  to  unrelated  parties  in 
the  United  States  prior  to  importation 
into  the  United  States. 

We  calculated  purchase  price  based 
on  packed.  FOB  foreign-port  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for  foreign 
inland  freight,  loading,  and  port 


handling  expenses,  valued  in  a 
surrogate  country.  To  value  freight,  we 
used  Indonesian  6«ight  rates  &t>m  a 
1991  cable  from  the  U.S.  Embassy  in 
Jakarta  (see.  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Certain 
Carbon  Steel  Butt-Weld  Pipe  Fittings 
from  the  PRC  56  FR  66831.  December 
26.  1991).  We  were  unable  to  obtain 
loading  and  port  handling  expenses 
valued  in  Indonesia.  For  purposes  of  the 
preliminary  determinations,  we  valued 
these  expenses  based  on  Indian  port 
charges  quoted  by  an  international 
shipping  company. 

Foreign  Market  Value 

In  accord.ince  with  section  773(c)  of 
the  Act.  we  calculated  FMV  for  both 
pure  magnesium  and  alloy  magnesium 
based  on  factors  of  production  reported 
by  the  factory  in  the  PRC  which 
produced  the  subject  merchandise.  The 
factors  used  to  produce  pure  magnesium 
and  alloy  magnesium  include  materials, 
labor,  and  energy.  To  calculate  FMV.  the 
reported  factor  quantities  were 
multiplied  by  the  appropriate  surrogate 
values  from  Indonesia  for  the  different 
inputs.  In  determining  which  surrogate 
value  to  use  for  valuing  each  factor  of 
production,  we  used,  where  possible, 
publicly  available,  published 
information. 

We  used  surrogate  transportation  rates 
to  value  inland  freight  between  the 
source  of  the  production  factor  and  the 
magnesium  factories,  and  between 
factories  and  exporters/ports.  Where  the 
producer  failed  to  provide  the 
information  on  transportation  distances 
for  a  raw  material  input,  we  applied  the 
average  of  the  distances  reported  for 
other  raw  materials. 

To  value  raw  materials,  we  used 
public  information  from  United  Nations 
Trade  Commodity  Statistics  and 
Indonesia  Foreign  Trade  Statistics. 

To  value  electricity,  we  used  public 
information  on  Indonesia  from  the 
Electric  Utilities  Data  Book  for  the  Asian 
and  Pacific  Region  (January  1993) 
published  by  the  Asian  Development 
Bank.  As  the  data  dated  bom  1990,  we 
adjusted  the  electricity  values  to  the 
appropriate  POI  using  wholesale  price 
indices  published  in  International 
Financial  Statistics  (IFS)  by  the 
International  Monetary  Fimd.  Min  He 
did  not  report  the  consumption  factor 
for  water  and  coal.  For  purposes  of  these 
determinations,  we  estimated  these 
factors  based  on  the  ratio  of  non- 
electricity  energy  inputs  to  the  total  of 
material,  labor,  and  energy  inputs  stated 
in  the  petition. 

To  value  hourly  labor  rates  in 
Indonesia,  we  used  data  obtained  from 
the  U.S.  Department  of  Labor.  Bureau  of 


Labor  Statistics  on  hourly  compensation 
costs  in  Indonesia's  manufacturing 
sector  for  1986.  and  adjusted  the  labor 
rates  to  the  appropriate  POI  using 
consimier  price  indices  published  in  the 
IFS  by  the  International  Monetary  Fund, 
and  adjusted  for  inflation  in  the  same 
manner  identified  for  electricity. 

We  were  unable  to  obtain  an 
appropriate  factory  overhead  {>ercentage 
based  on  Indonesian  experience. 
Accordingly,  for  purposes  of  these 
determinations,  we  calculated  factory 
overhead  based  on  information  in  the 
petition  concerning  the  exfierience  of  a 
U.S.  magnesium  producer.  For  selling, 
general  and  administrative  (SG&A) 
expenses,  we  used  the  statutory 
minimum  of  ten  percent  of  material, 
labor,  energy,  and  factory  overhead 
because  we  could  not  obtain 
information  based  on  Indonesian 
industry  experience.  For  profit  we  used 
the  statutory  minimimi  of  eight  percent 
of  materials,  labor,  factory  overhead, 
and  SG&A  expenses  because  we  could 
not  obtain  information  on  Indonesian 
industry  experience.  We  added  packing 
based  on  the  surrogate  values  obtained 
for  the  raw  materials  and  labor  in 
Indonesia. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  all  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determinations. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pure  magnesium  and  alloy 
magnesium  from  the  PRC,  that  are 
entered,  or  withdrawn  &t)m  warehouse 
for  consumption  on  the  date  of  this 
notice  for  publication  of  this  notice  in 
the  Federal  Register.  The  Customs 
Service  shall  require  a  cash  deposit  or 
posting  of  a  bond  equal  to  the  estimated 
amounts  by  which  the  FMV  exceeds  the 
USP.  as  shoMoi  below.  These  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

The  dumping  margins  are  as  follows: 


Manufacturer/producer/exporter 


A.  Pure  MagnesMim 

Al     manutacturefes/producers/ex- 
porters 

B.  Alloy  MaQnealuin 

AH  manufacturers/produce.-s/e)(port- 
ers  


Margin 
percent 


108.26 


79.38 


mC  Notification 

In  accordance  with  section  733(f)  of 
the  Act.  %ve  have  notified  the  ITC  of  our 


detenninations.  If  pne  or  both  of  our 
final  detenninatians  is  affirmative,  the 
rrc  will  detennine  before  the  later  of 
120  days  after  the  date  of  these 
preliminary  determinaticos  or  45  days 
after  our  final  determinations  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry. 

Public( 


In  accordance  with  19  CFR  3S3.38, 
case  briefs  or  other  written  conmients  in 
at  least  ten  copies  must  be  submitted  to 
the  AsBistant  Secretary  for  tanpoit 
Administration  no  later  than  January  26, 
1995.  and  rrimttal  briefs,  no  later  than 
February  2, 1995.  In  accordance  widi  19 
CFR  353.38(b),  we  will  hold  a  public 
bearing,  if  requested,  to  affned 
interested  parties  an  of^xntunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  brieb.  Tentatively,  the  hearing 
will  be  held  at  10:00  a.in.  on  February 
6, 1994,  at  the  U.S.  Department  of 
Commerce.  Room  1412, 14tfa  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C  20230.  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 
requested.,  must  submit  a  written 
request  to  the  Assistant  Saoetary  for 
Import  Administration,  U.S.  Department 
of  Commene,  Room  B-099,  wi^in  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  nimiber; 
(2)  the  number  of  participants;  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  briefs.  If  these 
investigations  proceed  normally,  we 
will  make  our  final  determinaticms  by 
the  135th  day  after  the  d«|a  of 
publication  of  these  determinatioBs  in 
the  Federal  Register. 

These  determinations  are  published 
putsuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  Octobar  27. 1994. 

Susan  G.  Essenua, 

Assistant  Secnktry  for  Import 
Administration. 

IFR  Doc.  94-27437  Piled  ll-4-»t:  «.-45  am) 
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[A-82t-805  and  A-«21-80q 

Notice  Of  Preliminary  Oeterminatioiw 
of  Sales  at  Less  Than  Fair  Value  and 
PostponemeiM  of  Final  Determinations: 
Pure  and  Alloy  Mapneslum  From  the 
Russian  Federation 

A<^ENCr:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFCCTWC  DATE:  November  17, 1994. 
FOR  FURTHER  MFORMATICN  COKTACT: 
Ellen  Grebasdi  or  Erik  Warga,  Office  of 
AntiduiDping  Investigations,  Impmt 
Administration,  International  Trade 
Administraticm,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington.  D.C.  20230; 
telephone:  (202)  482-3773  or  (202)  482- 
0922,  respectively. 
PRBJaONARV  0ETERMMA710NS:  We 
prriiminarily  determine  that  imports  of 
pure  magnesiiun  and  alloy  magnesium 
from  die  Russian  Federation  are  being, 
or  are  likely  to  be,  sold  in  the  United 
States  at  less  than  fair  value  ("LTFV"), 
as  fwovided  in  section  733  of  the  Tariff 
Act  of  1930,  as  amended  ("the  Act"). 
The  estimated  margins  are  shown  in  tibe 
"Suspension  of  Liquidaticm"  secticm  of 
this  notice. 

CaaeHistary 

Since  the  initiatioo  of  these 
investigations  on  April  20. 1994,  (59  FR 
21748.  April  26. 1994).  the  following 
events  have  occurred. 

On  May  16. 1994,  the  U.S. 
International  Trade  Conmiission  (ITQ 
notified  the  Department  of  Commerce 
(the  Department)  of  its  preliminary 
determinations  that  there  was  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured,  or  threatened  with  material 
injury,  by  reason  of  impcnts  of  pure  and 
alloy  magnesium  from  the  Russian 
Federation. 

On  June  13. 1994,  we  sent  the 
antidumping  questioimaire  to  the 
Embassy  of  the  Russian  Federaticm  and 
the  two  Russian  manufacturers  (which 
were  identified  injthe  petition).  (The 
antidumping  questionnaire  was  divided 
into  three  sections:  Section  A  requesting 
general  infbrmaticm  on  each  ccanpany; 
section  C  requesting  informatian  on, 
and  a  listing  of,  U.S.  sales  made  during 
the  period  of  investigation  ("POI");  and, 
section  D  requesting  iBformatioD  on  the 
production  process,  taduding  specific 
amounts  of  each  input  used  in 
mantiiKtocing  pure  or  alloy 
magnesium.)  We  letpiaaled  the 
Embassy's  asaistawee  in  fiorwarding  the 
quattiomiaiie  to  all  agmortera  and 

prodticers  of  pun  or  alloy  mat 
from  the  Russian  Fedwation  and 


submitting  compile  questionaaire 
responses  on  tbeir  behalf. 

In  addition  to  sending  questionnaires 
to  die  Russian  Embassy,  during  July  and 
August,  the  Department  indep«idently 
attempted  to  identify  other  possible 
exporters  of  pure  magnesiimi  and  alloy 
magnesium  from  Russia  to  the  United 
States  during  the  PCH  based  on 
information  obtained  from  petitioners, 
and  through  examinatiao  of  PIERS  date 
and  other  sources  of  information.  Our 
efiiarts  consisted  of  issuing  an  August  8, 
1994,  survey  requesting  information  on 
expcKts  to  the  United  States  of  the 
subject  merchandise;  i«nting  the 
antidumping  questionnaire  (limited  to 
Sections  A  and  C)  to  trading  companies 
operating  in  various  European  countries 
(on  August  19,  September  7,  and 
September  13, 1994);  anda  September 
15, 1994,  follow-up  letter  to 
unresponsive  questicmnaire  recipients. 

We  sent  either  the  survey,  the 
questionnaire,  or  both  documents  to  56 
companies,  with  the  following  resulte. 

Six  companies  in  the  pure  magnesium 
proceeding.  AIOC.  Goald  Metals, 
Hunter  Douglas,  hiterlink.  MG  Metals, 
and  Razno  Allojrs;  and  two  companies 
in  the  alloy  ma^wsium  proceeding. 
Gerald  Metals  and  SMW,  provided 
informatian  in  response  to  Sectioos  A 
and  C  of  the  questionnaire. 

Twenty-two  companies  in  the  pure 
magnesium  proceeoiB^  and  27 
companies  in  the  alloy  magmwrimn 
proceeding  indicated  that  they  did  qoI 
sell  the  sul^ect  merchandise  to  the . 
United  States  during  the  POL  The 
companies  that  did  not  export  were  (a) 
alloy  only:  AlOQ  HDM;  Interlink;  MG 
Metals:  Razno  and  F&S;  (b)  pure  only: 
SMW  (except  fat  a  small-quantity  trial 
sale)  and  (c)  both  pure  and  alloy: 
Intreid;  Kemolumplex;  Raba  Company; 
Alamet;  Compagnie  de  Mines  et  Metals; 
Ex]»romptOTg;  Fred  Lonner  &  Co..  bic.; 
Metal  Exchange  Corporation;  Minmeta 
S.A.;  Minmetais  Canada,  Inc.; 
Scandinavian  Steel  AB;  Stena  Metall 
Atervinning  AB;  Sinex  AG;  Sassooa 
Metals  and  Chemicals;  IMEX  Consulting 
Spr):  A&L;  Steinweg  Handelsveem;  A. 
Hartrodt;  C  Steinweg  Handelsveem 
B.V.;  J.  Oostennn  A  Zoom;  and  Siegfried 
Kahn  AC. 

In  each  of  the  two  proceedings,  seven 
companies  indicated  that  they  were 
related  to  companies  that  had  provided 
information  as  to  whether  or  not  they 
had  made  U.S.  sales. 

Fifteen  companies  in  the  pure 
magnesium  proceeding  and  14 
companies  in  dw  alloy  magnesium 
proceeding  provided  eidier  no  response 
or  an  inadequate  response.  The 
Department  received  no  response  from 
the  following  13  companies  in  both 
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proceedings:  Derek  Raphael  k  Co..  Ltd.; 
Marco  Trading:  Wogen  Group  Ltd.; 
Alex;  Mages;  and  8  companies  that 
cannot  be  named  in  this  notice  because 
their  identities  are  deemed  business 
proprietary  information.  We  have 
designated  these  8  companies  as 
companies  "A"  through  "H"  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice,  below.  We  will,  however, 
identify  them  to  the  Customs  Service  for 
enforcement  of  these  determinations. 
Additionally,  both  F&S  (pure  only)  and 
W&O  Bergmann  (both  pure  and  alloy) 
indicated  that  they  had  made  POI  sales 
of  subject  merchandise  to  the  United 
States,  but  otherwise  ignored  our 
requests  for  information. 

Finally,  surveys  sent  to  six  companies 
were  returned  as  undeliverable. 

On  August  8,  i994,  the  Department 
postponed  its  preliminary 
determinations  until  October  27, 1994 
(59  PR  42200.  August  17. 1994). 

On  August  10,  1994.  the  Department 
provided  interested  parties  with  the 
opportunity  to  submit  published, 
publicly-available  information  for  the 
Department  to  consider  when  valuing 
the  factor  inputs.  Petitioners  and 
respondents  submitted  information  on 
September  7.  1994. 

From  July  through  October  1994,  the 
Department  received  responses  to 
questionnaire  sections  A  and  C  for  pure 
magnesium  from  AIOC.  Gerald  Metals. 
HDfCi,  Interlink,  MG  Metals,  Razno  and 
SMW.  (Note  that  SMWs  trial  sale  of 
pure  magnesium  were  not  considered  by 
the  Department  because  these  sales 
represent  an  insignificant  portion  of  the 
total  volume  of  U.S.  sales.  Therefore,  for 
the  preliminary  determination,  the 
Department  has  not  considered  SMW  to 
t>e  an  exporter  of  pure  magnesium  and 
did  not  calculate  a  margin  for  SMVV's 
trial  sales  of  pure  magnesium.) 

For  alloy  magnesium  the  Department 
received  resf>onses  to  Sections  A  and  C 
from  Gerald  Metals  and  SMW. 

The  Department  received  responses  to 
sections  A  and  D  from  the  following 
manufacturers:  Berezniki  Titanium  and 
Magnesium  Works  (Avisma)  and  SMW. 

On  September  12. 1994.  Avisma  and 
SMW  requested  that  the  Russian 
Federation  be  reclassified  as  a  market 
economy  countr)'.  They  also  contended 
that,  if  the  Department  did  not  revoke 
the  Russian  Federation's  non-market 
economy  (NME)  designation,  the 
Department  should  determine  that  the 
magnesium  industry  in  the  Russian 
Federation  is  a  market-oriented  industry 
(MOD.  (See  the  "Foreign  Market  Value" 
section  of  this  notice,  below.) 

During  September  and  October  1994, 
the  Department  requested  clarifications 
of  the  submitted  questionnaire 


responses  from  AIOC.  Avisma.  Gerald 
Metals,  HDM.  Interlink,  MG,  Razno.  and 
SMW.  Avisma.  Interlink,  MG,  Razno. 
and  SMW  submitted  additional 
response  information.  Gerald  Metals' 
and  HDM's  responses  to  this 
supplemental  information  request  are 
not  due  until  after  the  deadline  for  these 
preliminary  determinations. 

On  October  10, 1994,  petitioners 
alleged  that  critical  ciroimstances  exist 
with  respect  to  imports  of  alloy 
magnesium  from  the  Russian 
Federation.  The  Department  accepted 
this  allegation  and  requested  that  Gerald 
Metals  and  SMW  provide  historical 
information  on  shipments  of  alloy 
magnesium. 

Postponement  of  Final  Determinatioiis 

Pursuant  to  section  735(a)(2)(A)  of  the 
Act.  on  October  24,  1994,  Gerald  Metals, 
a  reseller  accounting  for  a  significant 
proportion  of  the  merchandise  in  these 
proceedings,  requested  that,  in  the  event 
of  affirmative  preliminary 
determinations  in  these  investigations, 
the  Department  postpone  the  final 
determinations  to  135  days  after  the 
date  of  publication  of  the  affirmative 
preliminary  determinations.  Avisma 
and  SMW.  producers  accounting  for  a 
significant  proportion  of  merchandise  in 
these  proceedings,  made  a  similar 
request  on  October  27, 1994.  Therefore, 
we  are  postponing  the  final 
determinations  until  the  135th  day  after 
the  publication  of  this  notice  in  the 
Federal  Register. 

Scopes  of  Investigation 

A.  Pure  Magnesium 

The  product  covered  by  this 
investigation  is  pure  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
fit)m  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
magnesium  metal. 

Pure  primary  magnesium 
encompasses  all  products  that  contain  at 
least  99.95%  primary  magnesium,  by 
weight  (generally  referred  to  as  "ultra- 
pure"  magnesium),  as  well  as  products 
containing  less  than  99.95%  but  not  less 
than  99.8%  primary  magnesium,  by 
weight  (generally  referred  to  as  "pure" 
magnesium).  Products  that  have  the 
aforementioned  primary  magnesium 
content,  but  that  do  not  conform  to 
ASTM  specifications  or  other  industry 
or  customer-specific  specifications,  are 
included  in  the  scope  of  this 
investigation. 


Pure  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  frtim  the  scope  of  this 
investigation  are  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measurement  because  of  their  irregular 
shapes,  tiunings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2mm  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS,  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals,  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings. 
granules  and  powder  from  the  scope 
include  products  having  a  maximum 
physical  dimension  (i.e..  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  these 
investigations  are  currently  classifiable 
ujider  subheadings  8104.11.00  and 
8104.20.00  of  th^HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

B.  Alloy  Magnesium 

The  product  covered  by  this 
investigation  is  alloy  primary 
magnesium  regardless  of  chemistry, 
form  or  size,  unless  expressly  excluded 
from  the  scope  of  this  investigation. 
Primary  magnesium  is  a  metal  or  alloy 
containing  by  weight  primarily  the 
element  magnesium  and  produced  by 
decomposing  raw  materials  into 
m^nesium  metal. 

Tnis  investigation  covers  alloy 
primary  magnesium  products  which 


contain  50%  or  greater,  but  less  than 
99.8%.  primary  magnesium,  by  weight. 
Products  with  the  aforementioned 
primary  magnesium  content  that  do  not 
conform  to  ASTM  specifications  or 
other  industry  or  customer-specific 
specifications  are  included  in  the  scope 
of  this  investigation.  In  addition  to 
primary  magnesium,  "alloy" 
magnesium  generally  contains  one  or 
more  of  the  following  items  in  amounts 
less  than  the  primary  magnesium  itself: 
(1)  Other  elements  deliberately  added  to 
the  primary  magnesium;  (2)  magnesium 
scrap  or  secondary  magnesium;  (3) 
oxidized  magnesium;  and  (4)  other 
elements  present  as  impurities. 

Alloy  primary  magnesium  is  cast  and 
sold  in  various  physical  forms  and  sizes, 
including  ingots,  slabs,  rounds,  billets 
and  other  shapes. 

Excluded  from  the  scope  of  this 
investigation  are  primary  magnesium 
anodes,  granular  primary  magnesium 
(including  turnings  and  powder),  and 
secondary  magnesium. 

Granular  magnesium,  turnings,  and 
powder  are  currently  classifiable  under 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  subheading 
8104.30.00.  Magnesium  granules  and 
turnings  (also  referred  to  as  chips)  are 
produced  by  grinding  and/or  crushing 
primary  magnesium  and  thus  have  the 
same  chemistry  as  primary  magnesium. 
Although  not  susceptible  to  precise 
measuirement  because  of  their  irregular 
shapes,  turnings  or  chips  are  typically 
produced  in  coarse  shapes  and  have 
maximum  length  of  less  than  1  inch. 
Although  sometimes  produced  in  larger 
sizes,  granules  are  more  regularly 
shaped  than  turnings  or  chips,  and  have 
a  typical  size  of  2nmi  in  diameter  or 
smaller. 

Powders  are  also  produced  from 
grinding  and/or  crushing  primary 
magnesium  and  have  the  same 
chemistry  as  primary  magnesium,  but 
are  even  smaller  than  granules  or 
turnings.  Powders  are  defined  by  the 
Section  Notes  to  Section  XV,  the  section 
of  the  HTSUS  in  which  subheading 
8104.30.00  appears,  as  products  of 
which  90  percent  or  more  by  weight 
will  pass  through  a  sieve  having  a  mesh 
aperture  of  1mm.  (See  HTSUS.  Section 
XV,  Base  Metals  and  Articles  of  Base 
Metals.  Note  6(b).)  Accordingly,  the 
exclusion  of  magnesium  turnings, 
granules  and  powder  from  the  scope 
include  products  having  a  maximum 
physical  dimension  (i.e.,  length  or 
diameter)  of  1  inch  or  less. 

The  products  subject  to  these 
investigations  are  currently  classifiable 
under  subheadings  8104.19.00  and 
8104.20.00  of  the  HTSUS.  Although  the 
HTSUS  subheadings  are  provided  for 


convenience  and  customs  purposes,  our 
written  description  of  the  scope  is 
dispositive. 

Period  of  Investigation 

The  POI  in  both  proceedings  is 
October  1, 1993,  through  March  31. 
1994. 

Fair  Value  Comparisons 

A.  Participating  Respondents 

To  determine  whether  sales  to  the 
United  States  of  pure  magnesium  by 
AIOC,  Gerald  Metals.  HDM,  hiterlink. 
MG  Metals,  and  Razno.  and  sales  to  the 
United  States  of  alloy  magnesium  by 
Gerald  Metals  and  SMW,  were  made  at 
less  than  fair  value,  we  compared  the 
United  States  price  ("USP")  to  the 
foreign  market  value  ("FMV"),  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

B.  Non-participating  Respondents 

All  companies  to  which  a 
questionnaire  was  issued  are  considered 
mandatory  respondents  in  these 
proceedings.  We  consider  those 
mandatory  respondents  that  did  not 
respond  to  the  questionnaire  to  be 
•jncooperative  respondents,  and  we 
have  based  the  less-than-fair-value 
margin  for  those  companies  on  the  best 
information  available  ("BIA").  For  these 
preliminary  determinations,  we 
consider  F&S  (pure  magnesium  only) 
and  W&O  Bergmann  (both  piu^  and 
alloy  magnesium)  to  be  imcooperative 
respondents,  as  well  as:  Derek  Raphael 
&  Co.,  Ltd.;  Marco  Trading;  Wogen 
Group  Ltd.;  Alex;  Mages;  and  the  eight 
companies  whose  names  caimot  be 
disclosed  because  their  identities  are 
deemed  business  proprietary 
information.  Accordingly,  we  have 
based  these  companies'  LTFV  margins 
on  an  uncooperative  BIA  rate. 

F&S's  responses  to  our  inquiries 
indicated  sales  of  pure  magnesium  but 
not  sales  of  alloy  magnesium.  Therefore, 
only  F&S's  sales  of  pure  magnesium  are 
subject  to  a  BIA  deposit  rate. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology,  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  margins  based  on 
more  adverse  assumptions  for  those 
respondents  which  did  not  cooperate  in 
an  investigation.  As  outlined  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products.  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products, 
and  Certain  Cut-to-Length  Carbon  Steel 
Plate  From  Belgium.  58  FR  37083  (July 


9, 1993),  when  a  company  refuses  to 
provide  the  information  requested  in  the 
form  required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation.  Here,  since  these 
companies  failed  to  respond  to  our 
questionnaire,  we  are  assigning  as  BIA 
to  uncooperative  exporters  a  margin  of 
64.12  percent  for  pure  magnesium  and 
107.89  percent  for  alloy  magnesium. 
These  margins  represent  the  highest 
margin  in  each  petition  for  each 
prodkict.  as  recalculated  by  the 
Department  for  the  initiation. 

C.  All  Other  Companies 

We  are  basing  the  LTFV  margins  for 
all  other  companies,  including  those 
companies  which  reported  that  they  did 
not  sell  the  subject  merchandise  to  the 
United  States  during  the  POI.  on  a 
simple  average  of  the  rates  calculated 
for  the  mandatory  respondents, 
including  rates  based  on  BIA  but 
excluding  zero  and  de  minimis  margins, 
if  any. 

United  States  Price 

We  based  USP  for  AIOC.  Interlink. 
Gerald  Metals,  MG  Metals  (where 
appropriate).  Razno.  and  SMW  on 
pmxiiase  price,  in  accordance  with 
section  772(b)  of  the  Act.  because  the 
subject  merchandise  was  sold  directly 
by  the  exporters  to  unrelated  parties  in 
the  United  States  prior  to  importation 
into  the  United  States  and  b^use 
exporter's  sales  price  ("ESP") 
methodology  was  not  indicated  by  other 
circumstances. 

For  Interlink.  Gerald  Metals.  MG 
Metals.  Razno  and  SMW,  we  calculated 
purchase  price  based  on  packed.  CIF, 
delivered,  or  FOT  warehouse  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  the  following 
deductions  (where  appropriate):  for 
Razno  and  SMW.  ocean  freight  and 
marine  insurance;  for  AIOC,  Interlink, 
Gerald  Metals,  and  MG  Metals,  ocean 
freight,  marine  insurance.  U.S. 
brokerage  and  handling  charges.  U.S. 
duty,  U.S.  inland  freight,  and  U.S. 
inland  insurance. 

We  based  USP  for  HDM  and,  where 
appropriate,  MG  Metals,  on  ESP,  in 
accordance  with  section  772(c)  of  the  " 
Act.  because  the  subject  merchandise 
was  sold  to  the  first  unrelated  purchaser 
after  importation  into  the  United  States. 

We  calculated  exporter's  sale  price 
based  on  packed  deUvered  prices,  where 
appropriate.  For  HDM,  we  made 
deductions,  where  appropriate,  for 
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ocean  fireight.  marine  insurance,  U.S. 
inland  freight.  U.S.  duties,  and  U.S. 
brokerage  and  handling.  For  MG  Metals. 
we  made  deductions  for  foreign 
brokerage,  ocean  freight,  marine 
insurance,  U.S.  duties,  inland  freight, 
inland  insiu^nce.  and  U.S.  brokerage 
and  handling. 

From  each  exporter's  U.S.  price,  we 
deducted  foreign  inland  freight  between 
the  factory  and  the  reported 
intermediate  destination  {e.g., 
Rotterdam)  as  follows:  For  AIOC.  SMW. 
and  Razno,  we  used  reported  distances 
and  transport  modes  to  calculate  an       > 
appropriate  surrogate  factory-to-border 
freight  amount  on  the  basis  of  surrogate 
freight  rates  in  Brazil:  for  Interlink, 
Gerald  Metals.  HDM  and  MG  Metals,  we 
deducted  the  per-ton  foreign  inland 
freight  amount  reported  in  the  petition 
as  best  information  available  because 
those  exporters  failed  to  report  in  their 
questionnaire  responses  information 
with  respect  to  such  charges.  We  made 
no  deduction  from  USP  to  accoimt  for 
either  export  taxes  paid  by  Russian 
companies  to  the  Russian  goveniment  or 
commissions  paid  by  Russian 
companies  to  other  Russian  companies 
because  (a)  the  actual  amounts  paid  are 
an  internal  expense  within  an  NME 
country  and  (b)  there  is  no  quantifiable 
good  or  service  factor  for  which  a 
surrogate  value  can  be  determined. 
Finally,  we  adjusted  reported  marine 
insurance  and  ocean  freight  charges  for 
Razno  as  follows:  a  reported  figure  that 
appeared  to  be  an  extended  value  [i.e., 
an  amount  applicable  to  the  entire 
transaction)  was  adjusted  to  reflect  a 
per-unit  amount:  for  transactions  where 
no  figure  was  reported,  we  used  as  the 
highest  reported  non-aberrational  per- 
unit  amount. 

Foreign  Market  Value 

A.  Market  Reforms  in  the  Russian 
Federation 

In  accordance  with  section  773(c)  of 
the  Act.  the  Department  normally  uses 
a  factor  valuation  methodology  to 
calculate  foreign  market  value  when  the 
country  involved  is  an  NME  country 
and  the  Department  determines  that  it 
cannot  determine  foreign  market  value 
based  on  the  respondent's  prices  or 
costs.  An  NME-country  respondent  may 
argue  that  market-driven  prices 
characterize  its  particular  industry  and. 
therefore,  despite  NME  status,  that 
foreign  market  value  should  be 
calculated  by  using  actual  home  market 
prices  or  costs. 

In  these  investigations,  the  Russian 
manufacturers.  Avisma  and  SMW.  make 
such  a  market-oriented-industry 
{■"MOI")  claim.  Alternatively,  the  two 


companies  claim  that  economic 
conditions  now  prevalent  throughout 
Russia  warrant  revocation  of  Russia's 
NME-country  status,  effective  January  1, 
1994. 

The  Department's  analysis  with 
respect  to  such  claims  centers  around  a 
government's  role  in  economic  activity. 
Consistent  with  the  factors  described  in 
section  771(18).  the  Department 
considers  the  extent  to  which  resources 
are  allocated  by  the  market  or 
government,  taking  into  account 
government  involvement  in  currency 
and  labor  markets,  pricing,  and 
production  and  investment  decisions. 
Where  resources  are  not  allocated  by  the 
market,  it  would  be  difBcult  to  conclude 
that  home  market  prices  or  costs  should 
be  used  to  calculate  fair  value. 

Evidence  provided  in  these 
proceedings  indicates  that  Russia  is  in 
the  process  of  implementing  extensive 
reforms  to  achieve  its  goal  of  becoming 
a  market  economy.  The  freeing  of  most 
prices  in  December  1991  and  the 
privatization  of  most  enterprises 
formerly  within  the  state-plaiming 
system  are  important  steps  in  moving 
Russia  towards  a  market  economy. 

We  cannot  conclude,  however,  based 
on  the  information  in  this  record  that 
Russia  should  be  treated  as  a  market 
economy  for  purposes  of  the 
antidumping  duty  law.  The  Russiem 
economy,  having  emerged  from  a 
centrally-plaimed  system,  is  in  a  state  of 
transition.  Many  of  the  state  controls 
have  been  abandoned,  but  that  does  not 
mean  that  functioning  markets  have 
replaced  controls.  Because  the  evidence 
does  not  demonstrate  that  prices  and 
costs  in  Russia  adequately  reflect  market 
considerations,  we  cannot  at  this  time 
alter  Russia's  designation  as  a 
nomnarket  economy.  * 

Information  on  the  record  also 
suggests  that  the  government  continues 
to  be  involved  in  the  Russian 
magnesium  sector.  For  example,  the 
Russian  Federal  Committee  on 
Metallurgy,  a  successor  to  the  Ministry 
of  Industry  (Metallurgy  Department), 
indicated  in  an  official  statement  that  it 
controls  activity  in  the  magnesium 
industry  in  Russia,  noting  particularly 
that  it  coordinates  production,  exports, 
and  prices.  Also,  although  the  two 
producers  under  investigation  have 
been  privatized,  this  same  statement 
indicates  that  the  Committee  may  be 
using  the  remaining  government  interest 
in  these  companies  to  carry  out  its 
intentions  with  respect  to  pricing  and 
production.  For  these  reasons,  we  have 
determined  that  the  prices  or  costs  of 
producing  magnesium  in  Russia  should 
not  be  used  to  calculate  fair  vakie. 


B.  Surrogate  Country  Selection 

In  accordance  with  section  773(c)(4) 
of  the  Act.  we  must,  to  the  extent 
possible,  value  the  factors  of  production 
in  one  or  more  market  economy 
countries  that  (1)  are  at  a  level  of 
economic  development  comparable  to 
that  of  the  non-market  economy 
country,  and  (2)  are  significant 
producers  of  comparable  merchandise. 
Thus,  we  have  considered  as  possible 
surrogates  those  countries  that  are 
economically  comparable  to  Russia  and 
that  produce  identical  or  comparable 
merchandise.  Of  those  countries  that  we 
have  determined  to  be  economically 
comparable,  Brazil  is  the  only  country 
that  is  a  significant  producer  of  the 
identical  merchandise,  magnesium.  (See 
October  21. 1994.  Memorandum  from 
the  Office  of  Policy  to  the  file.) 
Accordingly,  we  have  based  FMV  on  the 
values  of  the  appropriate  factors  of 
production  as  valued  in  Brazil.  We  have 
obtained  and  relied  upon  published, 
publicly  available  information, 
wherever  possible. 

C.  Factors  of  Production 

We  calculated  FMV  based  on  factors 
of  production  reported  by  the  factories 
which  produced  the  subject 
merchandise  for  the  above-mentioned 
exporters.  The  factors  used  to  produce 
pure  and  alloy  magnesium  include 
materials,  labor,  and  energy.  To 
calculate  FMV,  the  reported  quantities 
were  multiplied  by  the  appropriate 
surrogate  values  for  the  different  inputs. 
(For  a  complete  analysis  of  surrogate 
values,  see  our  calculation 
memorandum.)  We  then  added  amounts 
for  general  expenses  and  profit,  the  cost 
of  container^  and  coverings,  and  other 
expenses  incident  to  placing  the 
merchandise  in  condition  packed  and 
ready  for  shipment  to  the  United  States. 

To  value  the  raw  materials,  we  used 
publicly  available  information  for  Brazil 
from  the  United  Nations  Trade 
Commodity  Statistics  [UN  Trade 
Statistics)  for  January-December  1992. 
We  did  not  attempt  to  adjust  raw 
material  factor  values  to  account  for 
inflation  between  1992  and  the  POl 
because  the  figures  were  reported  in 
dollars,  and  we  had  no  indication  as  to 
how  exchange  rates,  ciurency  reforms, 
and  hyperinflation  could  properly  be 
taken  into  account.  For  those  raw 
materials  for  which  we  were  unable  to 
obtain  publicly  available  information 
from  Brazil,  we  used  data  provided  in 
the  petition. 

To  value  heavy  oil.  we  used  1993  data 
for  Brazil  from  the  Energy  Information 
Administration's  International  Energy 
Annual.  Although  this  value  for  heavy 


oil  is  tax-inclusive,  it  is  the  only  data 
found  for  heavy  oil  in  Brazil. 

Natural  gas  was  valued  using 
information  from  the  petition  on  prices 
in  Brazil  because  we  could  find  no  other 
source  for  prices  of  this  product. 

To  value  electricity  for  industrial  use. 
labor,  and  freight  rates  for  both  truck 
and  rail,  we  used  information  reported 
by  the  U.S.  Consulate  in  Belo  Horizonte, 
Brazil. 

To  value  factory  overhead,  we 
calculated  percentages  based  on 
elements  of  constructed  value  data 
reported  in  the  Antidumping 
Investigation  of  Silicomanganese  from 
Brazil  (see  public  version  of 
respondents'  June  17,  1994,  submission 
in  that  proceeding).  We  adjusted  the 
figure  to  reflect  an  energy-exclusive 
overhead  percentage. 

For  selUng,  general  and 
administrative  (SG&A)  expense  and 
profit  percentages,  we  used  statutory 
minimum  of  10  percent,  of  materials, 
labor,  and  factory  overhead.  For  profit 
we  used  the  statutory  minimum  of  eight 
percent  of  materials,  labor,  factory 
overhead,  and  SG&A  expenses.  No 
surrogate  country  information  reflected 
percentages  for  SG&A  and  profit  that 
were  above  the  statutory  minima. 

To  value  packing  materials,  we  also 
used  information  provided  in  the  UN 
Trade  Statistics  for  Brazil  for  January 
through  December  1992.  We  added 
surrogate  freight  costs  for  the  delivery  of 
inputs  and  packing  materials  to  the 
factories  producing  pure  and  alloy 
magnesium.  For  SMW,  we  used  the 
actual  cost  for  one  factor,  plastic, 
because  it  had  been  imported  from  a 
market  economy  country  and  paid  for  in 
convertible  currency. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  information 
determined  to  be  acceptable  for  use  in 
making  our  final  determinations. 

Critical  Circumstances 

Petitioners  allege  that  critical 
circumstances  exist  with  respect  to 
imports  of  alloy  magnesium  from  the 
Russian  Federation.  Under  19  CFR 
353.16(a).  critical  circumstances  exist  if 
(1)  there  is  a  history  of  dumping  in  the 
United  States  or  elsewhere  of  the  same 
class  or  kind  of  merchandise  as  the 
merchandise  subject  to  the 
investigation;  or  the  importer  knew  or 
should  have  known  that  the  producer  or 
reseller  was  selling  the  merchandise  at 
less  than  its  fair  value;  and  (2)  there 
have  been  massive  imports  of  the 


merchandise  over  a  relatively  short 
period  of  time. 

In  determining  whether  imports  were 
massive,  19  CFR  353.16(0(1)  instructs 
consideration  of: 

(i)  The  volume  and  value  of  the  imports; 
(ii)  Seasonal  trends;  and 
(iii)  The  share  of  domestic  consumption 

accounted  for  by  the  imports. 

Further,  19  CFR  353.16(f)(2)  states 
that  imports  will  not  generally  be 
considered  massive  unless  they  have 
increased  by  at  least  15  percent  over  the 
imports  during  an  immediately 
preceding  period  of  comparable 
duration. 

With  respect  to  the  question  of 
whether  there  is  a  history  of  dumping, 
we  consider  whether  there  has  been  an 
antidumping  order  covering  the  imports 
of  the  investigated  product  into  the 
United  States  or  another  country.  To 
determine  whether  the  importers  of 
alloy  magnesium  from  Russia  knew,  or 
should  have  knqwn,  that  the  products 
were  being  sold  at  less  than  fair  value, 
we  considered  the  company-specific 
preliminary  margins  in  these 
investigations.  We  consider  margins  of 
25  percent  or  more  (when  USP  is 
purchase  price)  and  15  percent  (when 
USP  is  ESP)  sufficient  to  impute 
knowledge.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina  (58  FR 
37062,  37078.  July  9. 1993). 

For  all  exporters  except  Gerald  Metals 
and  SMW.  the  margin  calculated  with 
respect  to  alloy  magnesium  exceeds  25 
percent.  However,  for  Gerald  Metals  and 
SMW.  the  company-specific  margins  do 
not  exceed  25  percent.  Accordingly,  we 
must  also  consider  whether  there  is  a 
history  of  dimfiping  in  the  United  States 
or  elsewhere  with  respect  to  alloy 
magnesium  from  Russia  in  order  to 
determine  whether  critical 
circLun stances  exist  with  respect  to 
those  companies.  We  are  aware  of  no 
outstanding  antidumping  duty  orders 
with  resi>ect  to  alloy  magnesium  from 
the  Russian  Federation.  For  those 
companies  with  estimated  margins  that 
exceed  25  percent,  we  determine  that 
importers  knew  or  should  have  known 
that  sales  were  at  LTFV  prices. 

The  Department's  official  import 
statistics  show  that  the  volume  of 
Russian  alloy  magnesium  entries  during 
the  post-petition  period  of  April  through 
June  1994  (79.0  metric  tons)  exceeds 
that  of  the  January  through  March  1994 
pre-petition  perioid  (31.1  metric  tons)  by 
154  percent.  Nothing  on  the  record 


indicates  that  this  increase  obser\'ed 
was  the  result  of  seasonal  trends.  With 
respect  to  share  of  domestic 
consumption,  the  information  available 
to  us  at  this  time  does  not  allow  us  to 
evaluate  whether  the  increase  can  be 
accounted  for  by  a  change  in  domestic 
consumption 

Therefore,  we  find  that  imports  were 
massive  over  a  relatively  short  period. 

Accordingly,  we  preliminarily 
determine  that  critical  circiunstances 
exist  with  respect  to  imports  of  alloy 
magnesium  from  the  Russian  Federation 
except  with  respect  to  imports  of  alloy 
magnesium  sold  by  Gerald  Metals  and 
SMW. 

Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act,  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  pure  magnesium  from  the 
Russian  Federation  (except  those  that 
represent  sales  by  AIOC,  Gerald  Metals. 
Hunter  Douglas,  Interlinlt,  or  MG 
Metals)  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register.  We  are  also 
directing  the  Customs  Service  to 
suspend  liquidation  of  all  entries  of 
alloy  magnesium  from  the  Russian 
Federation  (except  those  that  represent 
sales  by  Gerald  Metals  or  SMW)  entered, 
or  withdravkTi  from  warehouse,  for 
consumption  on  or  after  either  (a)  the 
date  that  is  90  days  prior  to  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  (b)  the  date  of  publication  of 
this  notice  in  the  Federal  Register,  as 
appropriate.  The  Customs  Service  shall 
require  a  cash  deposit  or  posting  of  a 
bond  equal  to  the  estimated  amount  by 
which  the  FMV  exceeds  the  USP  as 
shown  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

Consistent  with  our  practice  in 
investigations  involving  imports  from 
NME  countries,  we  have,  in  each  of  the 
two  proceedings,  calculated  a  single  rate 
applicable  to  all  exporters  in  the 
Russian  Federation.  The  record  in  these 
investigations  indicates  that  all  Russian 
exporters  of  magnesium  responded  to 
our  questionnaire.  Although  SMW 
requested  a  separate  rate,  we  have  not 
addressed  the  request  because,  in  each 
proceeding,  the  rate  for  SMW  and  all 
other  exporters  in  Russia  is  the  same 
irrespective  of  whether  or  not  SMW 
warrants  a  separate  rate. 

The  weighted-average  dumping 
margins  are  as  follows: 


UMI 
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Manufacturer/Producer/Exporter 


AlOC 

GefaidMetats 

Hunter  Dougin  

Intertink  „.._™^ 

MG „ 

Razno  and  al  RuMian  Exporters' 
SMW  and  al  Russian  Exporters*  .. 

F4S „.... 

W40 

Derek  Raphael  &  Ca.  Ud 

Marco  Tradbig _. 

Wogen  Group  Ud 

Alex 

Mages  

Company  A 

Coofipany  B ».... 

Company  C  ..~.>.~......» 

ComiMny  0  

Company  E 

Company  F 

Company  Q  ........._.. 

ComiMny  H  

AM  others  not  located  in  Russia  


WeigMed-average  margin 
percentages 


Pure 


0.00 
.00 
.00 
.00 

2.13 

5.06 


64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
64.12 
60.43 


Alloy 


'  107.89 
.00 
'  107.89 
'  107.89 
'  107.89 

.00 
'  107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 
107.89 


Critical 
cir- 
cum- 
stance 
(attoy) 


Yes. 

No. 

Yes. 

Yes. 

Yes. 

No. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Ygs. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 

Yes. 


■  Represents  the  "aH  others  rate"  for  this  product;  does  not  derxMe  a  company-specific  margin  percentage. 

*De  Mnirns. 

>  Pure  It^agnesium  Only. 

*Alk>y  Magnesium  Only. 


ITC  Notification 

In  accordance  with  section  733(0  of 
the  Act.  we  have  notiHed  the  ITC  of  our 
determinations.  If  one  or  both  of  our 
Pinal  determinations  are  affirmative,  the 
ITC  will  determine  before  the  later  of 
1 20  days  after  the  date  of  these 
preliminary  determinations  or  45  days 
after  our  final  determinations  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry. 

Public  CommeBt 

In  accordance  with  19  CFR  353.38. 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  February 
17. 1995,  and  rebuttal  briefs,  no  later 
than  February  24, 1995.  In  accordance 
v«th  19  CFR  353.38(b).  we  will  hold  a 
public  hearing,  if  requested,  to  aff^ord 
interested  parties  an  opportunity  to 
comment  on  arguments  raised  in  case  or 
rebuttal  briefs.  Tentatively,  the  hearing 
will  be  held  on  February  28. 1995,  at 
10:00  a.m.  at  the  U.S.  Department  of 
Commerce,  Room  1412, 14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230.  Parties  should  confirm  by 
telephone  the  time.  date,  and  place  of 
the  hearing  48  hours  before  the 
scheduled  time. 

Interested  parties  who  wish  to  request 
a  hearing,  or  to  participate  if  one  is 


requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  E)epartment 
of  Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice. 
Requests  should  contain:  (1)  The  party's 
name,  address,  and  telephone  number, 
(2)  the  number  of  participants:  and  (3) 
a  list  of  the  issues  to  be  discussed.  In 
accordance  with  19  CFR  353.38(b),  oral 
presentations  will  be  limited  to  issues 
raised  in  the  brieb.  If  these 
investigations  proceed  normally,  we 
will  make  our  final  determinations  by 
the  135th  day  after  the  date  of 
publication  of  the  affirmative 
preliminary  determinations  in  the 
Federal  Register. 

These  determinations  is  published 
pursuant  to  section  733(f)  of  the  Act  and 
19  CFR  353.15(a)(4). 

Dated:  October  27, 1994. 

Susan  G.  riiiiiiaa. 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  94-27436  Filed  11-4-94;  8:45  am) 
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(A-351-824] 

Notice  of  Final  Determii^tlon  of  Sales 
at  Less  Than  Fair  Value: 
Silicomanganese  From  Brazil 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  7. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paul  Kuliman  or  John  Briniunann, 
Office  of  Antidumping  Investigations, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.;  Washington: 
DC  20230;  telephone:  (202)  482-1279  or 
(202)  482-5288.  respectively. 

FMAL  DETERMINATION:  We  determine  that 
imports  of  silicomanganese  from  Brazil 
are  being,  or  are  lilcely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  secticm  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margins  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
and  postponement  of  the  final 
determination  of  this  investigation  on 
June  10, 1994,  (59  FR  14852,  June  17, 
1994),  the  following  events  have 
occurred: 


On  June  16,  IW4.  the  U.S. 
Department  of  Gommerce  (the 
DepartmaDt)  received  the  response  of 
CompanhU  Paufista  de  Feito-Ligas  and 
Sibra  Eletro-Sideiurgica  Brasileira  S/A 
(collectively  Taulista")  to  the 
Depaitmeirt's  cost  of  production  (COP) 
aod  coastiucled  value  (CV) 
questiomiaiie.  The  Department  sent  a 
COP/CV  deficiency  questionnaire  to 
Paulista  on  July  8, 1994.  which  the 
company  answered  on  July  29, 1994.  On 
August  3, 1994,  the  Department  sent  a 
letter  requesting  additional  clarification, 
which  the  company  responded  to  on 
Ai^ust  23. 1994. 

The  Department  conducted 
verification  in  Brazil  of  Paulista's  COP/ 
CV  response  in  August  1994. 

On  September  2, 1994,  Paulista 
informed  the  Department  that  it  would 
no  longer  be  participating  in  the 
investigation.  Paulista  cited  a  lack  of 
personnel  and  the  fact  that  the  company 
was  operating  under  the  Brazihan 
equivalent  of  U.S.  Chapter  11 
bankruptcy  protection  as  reasons  why  it 
was  withdrawing  from  the  investigation. 
Paulista  raquestMl  that  all  of  its 
proprietafy  infonnation  be  removed 
from  the  record. 

The  petitioners  (Elkem  Metals 
Company  and  the  Oil.  Chemical  & 
Atomic  Workers.  Local  3-639) 
submitted  a  case  brief  on  September  23, 
1994.  Paulista  submitted  a  rebuttal  brief 
on  September  28, 1994.  At  petitioners' 
request,  a  public  bearing  was  held  on 
September  30. 1994. 

Scope  of  the  Investigation 

The  merrJiandise  covered  by  this 
investigation  is  silicomanganese. 
SiUcomanganese.  which  is  sometimes 
called  farrmiilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
nonmaOy  r»mt«ining  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfrir. 
Silicomanganese  generally  contains  by 
weight  not  leas  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanpnese  are  included  within  the 
scope  of  this  investigation,  including 
silicomanganese  slag,  fines  and 
briquettes.  .*>ilimmangqf|oi;p  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
investigation  covers  all 
silicoraaaganeee,  regardless  of  its  tariff 
clasnficatien.  Mort  silicomanganese  is 
currently  chweiBable  under  subheading 
7202.30.0080  of  die  Harmonized  Tariff 
Schedale  tifthe  United  States  (HTSUS). 
Some  silioomanganeee  may  also 


currently  be  dassifiri>le  under  HTSUS 
subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  Ae  scope  is 
dispositive. 

Period  of  Investigatioa 

The  period  of  investigation  is  June  1 , 
1993,  tfarott^  November  30, 1993. 

Such  or  Similar  Comparisons 

We  have  determined  that  the 
merchandise  subject  to  this 
investigation  constitutes  two  such  or 
similar  categories,  lumps  and  fines. 

Best  Information  Available  (BIA) 

As  noted  in  the  "Case  Histwy" 
section  of  this  notice,  Paulista  withdrew 
from  the  investigation  after  completion 
of  the  COP/CV  verification  and 
requested  that  all  of  its  proprietary  data 
be  removed  from  the  record.  Section 
776(c)  of  the  Act  provides  that 
whenever  a  party  refuses  or  is  unable  to 
produce  information  requested  in  a 
timely  maimer  and  in  the  form  required, 
or  otherwise  significantly  impedes  an 
investigation,  the  Departoent  shall  use 
BIA  as  a  basis  for  its  determination. 
Consequently,  we  have  based  this 
determination  on  BIA. 

In  determining  what  rate  to  use  as 
BIA,  the  Department  follows  a  two- 
tiered  methodology,  whereby  the 
Department  normally  assigns  lower 
margins  to  those  respondents  who 
cooperated  in  an  investigation  and 
margins  based  on  more  adverse 
assumptions  to  those  respondents  foimd 
to  be  uncooperative  in  an  investigation. 
The  Department's  two-tiered 
methodology  for  assigning  BIA  has  been 
upheld  by  the  U.S.  Court  of  Appeals  for 
the  Federal  Circuit.  (See  Allied  Signal  v. 
United  States,  996  F.2d  1185  (Fed.  Cir. 
1993)  0une  22, 1993)). 

When  a  company  refuses  to  cooperate 
or  otherwise  significantly  impedes  an 
investigation,  the  Department  normally 
uses  as  BIA  the  highest  of  (1)  the 
highest  mai;^  in  the  petition;  (2)  the 
highest  margin  calculated  for  any  other 
respondent  within  the  same  country  for 
the  same  class  or  kind  of  merchandise; 
or  (3)  the  estimated  margin  found  for  the 
affected  firm  in  the  preliminary 
determination.  [See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Antifriction  Bearings  (other  than 
Tapered  Roller  Bearings)  and  Paris 
Thereof  fiom  the  Federal  Republic  of 
Germany,  54  FH 18992. 19033  (1989)). 

As  detaUed  in  the  DOC  position  in 
Comment  1  below,  we  consider  Paulista 
to  have  been  imcooperative.  Under  our 
stantlard  piatftice.  we  would  have 
selected  as  tike  most  adverse  BIA  for  this 


investigation  the  estimated  margin 
found  for  Paulista  in  the  preliminary 
determination.  Howrever,  because 
Paulista  withdrew  all  of  its  proprietary 
data  from  the  record,  we  cannot  rely  on 
the  preliminary  detomination.  Smith 
Corona  Corp.  v.  United  States,  796 
F.Supp.  1532  fOT  1992)  [Smith 
Corona).  It  would  be  inappropriate  to 
allow  Paulista  to  ihwari  proper 
administration  of  the  law  and  reward  its 
uncooperative  behavior  by  selecting  as 
BL\  the  highest  rate  in  the  amended 
petition,  which  is  less  adverse  than  the 
preliminary  rate.  Therefore,  we  assigned 
to  Paulista  a  BIA  margin  by  comparing 
United  States  price  (USP)  to  CV,  based 
on  information  in  the  record.  (For  a 
discussion  of  this  BIA  calculation  see 
the  "Fair  Value  Comparisons"  section  of 
this  notice  and  Comment  2  below). 

In  calculating  the  "All  Others"  rate, 
the  Department  normally  weight 
averages  all  positive  margins  found  in 
the  investigation,  including  BIA  rates. 
As  discussed  above,  as  an  uncooperative 
respondent,  Paulista  will  receive  an 
adverse  BL\  margin.  Because  Paulista's 
margin  is  the  only  margin  found  in  the 
investigation,  under  our  normal 
practice,  its  margin  would  become  the 
"All  Others"  rate.  The  Department 
notes,  however,  that  in  Smith  Corona, 
the  Court  of  International  Trade  (OT) 
held  that  the  Department  may  assign  a 
rate  lower  than  the  highest  available  rate 
to  nonparticipants  in  an  investigation, 
when  those  parties  (1)  had  no  control 
over  the  sole  respondent's  withdrawal 
of  doctmientation,  (2)  had  no  reason  to 
believe  that  an  adverse  rate  would  be 
selected  for  the  respondent  as  a  result  of 
the  withdrau'al  of  information,  and  (3) 
had  no  opportunity  to  offer  their  own 
data. 

In  the  present  case,  as  in  Smith 
Corona,  producers/exporters  who  were 
not  respondents  had  no  control  over 
Paulista's  withdrawal  of  its  information, 
had  no  reason  to  believe  that  Paulista 
would  receive  an  adverse  rate  as  a  result 
of  withdrawing  information,  and  by 
virtue  of  the  point  at  which  Paulista 
withdrew  its  information  from  the 
record,  had  no  opportimity  to  submit       j 
their  own  data  for  analysis  and  ' 

verification.  We  have  concluded  that, 
under  these  circiunstances,  assigning  an 
adverse  BIA  rate  to  all  other  producers/ 
exporters  would  be  inappropriately 
punitive.  Therefore,  the  Department  has 
based  the  "All  Others"  rate  in  this 
investigation  on  the  dumping  margin 
which  formed  the  basis  for  the  initiation 
of  this  investigation. 

Fair  Value  Conqiarisons 

As  BIA,  we  have  calculatbd  a  margin 
for  Paulista  based  on  a  comparison  of 
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USP  and  foreign  market  valiie  (FMV). 
USP  was  based  on  information 
contained  in  the  petition,  as  fully 
described  in  the  notice  of  initiation  of 
this  investigation  (58  FR  64553. 
December  8,  1993).  FMV  was  based  on 
CV,  using  data  submitted  by  petitioners 
and  relied  upon  by  the  Department  in 
its  initiation  of  the  COP  investigation 
{See.  Memorandum  firom  Richard  W. 
Moreland  to  Barbara  R.  Stafford.  May 
13.  1994.  on  file  in  Room  B-099  of  the 
Main  Commerce  Building),  adjusted  for 
interest  expense  and  profit.  In 
accordance  with  section  773(e)(l)(B)(ii), 
we  added  the  statutory  minimum  of 
eight  percent  for  profit  and  recalculated 
interest  expense  based  on  the 
consolidated  results  of  the  operations  of 
Paulista  for  the  year  ending  December 
31,  1993.  as  reflected  in  its  public 
financial  statements.  Since  FMV  is 
based  on  a  CV,  which  is  exclusive  of 
any  value  added  taxes  (VAT),  we  have 
adjusted  USP  to  exclude  the  VAT 
adjustment  that  was  made  for  purposes 
of  this  initiatiop. 

Interested  Party  Comments 

Comment  1 ;  Petitioners  argue  that  the 
Department  should  find  Paulista 
uncooperative  because  it  withdrew  its 
participation  from  the  investigation  and 
removed  all  of  its  proprietary 
information  from  the  record. 

Paulista  states  that  the  company 
devoted  significant  time  and  resources 
to  provide  the  information  requested  by 
the  Department  during  the  course  of  the 
investigation,  allowed  verification  of  its 
cost  response  and  provided  additional 
information  to  the  Department  after  the 
cost  verification. 

DOC  Position:  We  agree  with 
petitioners.  By  withdrawing  from  the 
investigation,  PauHsta  significantly 
impeded  the  completion  of  the 
Department's  investigation.  Moreover, 
in  light  of  Paulista's  removal  of  all  of  its 
proprietary  information  from  the  record, 
the  Department  has  no  choice  but  to 
treat  Paulista  as  an  uncooperative 
respondent.  This  action  has  the 
consequence  of  expunging  from  the 
administrative  record  the  basis  for 
showing,  either  now  or  on  appeal,  that 
Paulista  had  been  cooperative  during 
this  investigation.  [See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon. 
Steel  Flat  Products  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  from  Italy.  58 
FR  37153  (July  9, 1993);  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  from 
France.  58  FR  6205  (January  27.  1993)). 

Comment  2:  Petitioners  argue  that 
Paulista  withdrew  bom  the 


investigation  only  after  recognizing  that 
the  results  of  the  investigation  would  be 
more  favorable  if  based  on  the  petition 
or  initiation  rate.  Consequently, 
petitioners  argue  that  the  Department 
must  look  beyond  the  pool  of  rates 
identified  in  its  two-tier  BIA  policy, 
since  none  of  those  rates  was 
sufficiently  adverse  to  compel  Paulista's 
cooperation.  Petitioners  contend  that,  as 
BIA,  the  Department  should  use  datd  in 
petitioners'  COP  allegation  and 
Paulista's  financial  statements  to 
calculate  FMV,  and  data  provided  in 
Paulista's  own  ranged  public 
submissions  of  its  questionnaire 
response  to  calculate  USP.  In  addition, 
the  petitioners  contend  that  because 
Paulista  was  uncooperative,  the 
Depwrtment  should  "de-range"  USP 
information  provided  in  the  public 
version  of  Paulista's  response  by 
reducing  gross  prices  by  10  percent  and 
increasing  the  foreign  movement 
charges  and  U.S.  selling  expenses  by  10 
percent. 

Paulista  agrees  that  BIA  is  warranted 
in  this  investigation.  However,  Paulista 
contends  that  the  company's  ranged 
public  data  should  not  be  used  to 
calculate  USP.  Paulista  argues  that  the 
use  of  its  ranged  public  data  as  BIA 
would  be  unprecedented  and  contrary 
to  the  intent  of  the  Department's  public 
summary  requirements,  which  is  to 
provide  meaningful  summaries  of  data 
for  the  public.  Additionally.  Paulista 
asserts  that  there  is  sufficient 
information  on  the  record  in  this 
investigation  to  establish  a  BLA 
dumping  rate  without  resorting  to  the 
use  of  ranged  data. 

DOC  Position:  We  agree  with  the 
petitioners  that  Paulista  should  not  be 
rewarded  for  withdrawing  from  the 
investigation.  In  order  to  assign  Paulista 
an  adverse  BIA  rate,  the  Department 
cannot  rely  on  the  margin  calculated  in 
the  preliminary  determination  because 
the  use  of  such  a  rate  would  not 
comport  with  the  CIT's  decision  in 
Smith  Corona.  While  the  Department 
might  otherwise  rely  on  the  amended 
petition  for  purposes  of  BLA.  given  the 
circumstances  of  this  case  and  the  intent 
of  the  statute,  we  do  not  find  that  the 
rates  contained  in  that  petition  provide 
an  adequate  basis  for  BIA.  Section 
776(c)  of  the  Act  provides  for  the  use  of 
BIA  to  compel  participation.  Further,  a 
more  adverse  BLA  is  required  where  a 
respondent  fails  to  cooperate  or 
significantly  impedes  the  investigation, 
as  in  this  case.  The  prehminary  margin 
was  substantially  higher  than  the  rate 
found  in  the  amended  {>etition  for 
purposes  of  initiation.  To  use  the 
petition  rate  would,  in  effect,  reward  the 
respondent  for  refusing  to  cooperate. 


Moreover,  a  precedent  could  be  set 
which  would  encourage  a  respondent  to 
withdraw  from  a  proceeding  and 
remove  its  proprietary  information  from 
the  record  whenever  the  margin  found 
in  the  preliminary  determination 
exceeded  that  which  formed  the  basis  of 
the  initiation  (e.g.,  Krupp  Stahl  A.G.  v. 
United  States,  Slip  Op.  93-84.  May  26,  ' 
1993). 

We  disagree,  however,  with 
petitioners'  proposed  selection  of  BIA. 
Although  the  Department  has  used  such 
ranged  data  as  a  basis  for  BIA  in  the 
past,  the  use  of  such  information  is  a 
last  resort.  In  this  instance,  we  are  not 
compelled  to  use  the  ranged  data  in 
order  to  calculate  an  adverse  final 
determination  rate.  There  is  sufficient 
data  available  in  petitioners'  COP 
allegation  and  Paulista's  public 
financial  statement  to  calculate  a  FMV 
based  on  CV.  This  methodology  is 
consistent  with  both  past  practice  (see, 
e.g..  Final  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Hot- 
Rolled  Carbon  Steel  Flat  Products, 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Belgium,  58  FR 
37083  (July  9,  1993),  and  vrith  the  CIT's 
holding  that  respondents  should  not 
realize  a  benefit  from  noncooperation 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  Section  735(c)(4) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of 
silicomanganese  bom  Brazil  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  June  17, 
1994,  the  date  of  publication  in  the 
Federal  Register  of  our  preliminary 
determination.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amount 
by  which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The  dumping 
margins  are  as  follows: 


Producer/manufacturer  ex- 
porter 

Anbdumpwig 
margin 

Paulista ~~ 

All  Others _ 

64.93 
17.60 

International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  uf 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine  whether  these  imports  are 
materially  injuring,  or  threaten  material 
injury  to,  the  U.S.  industry  within  45 


days,  ff  the  ITC  determines  that  material 
injury,  or  threat  of  material  injury,  does 
not  exist  with  respect  to  the  subject 
merchandise,  the  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  canceled.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  from  Brazil  entered,  or . 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notifkation  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility,  pursuant  to  19  CFR 
353.34(d),  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO.  Failure  to  comply 
is  a  violation  of  the  APO. 

This  detomination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  October  31. 1994. 
Susan  G.  Esserman, 
Assistant  Secretary  for  Import 
Admtnistration. 

(FR  Doc.  94-27546  Filed  11-4-94;  8:45  am] 
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Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value: 
Silicomanganese  From  tlie  People's 
Republic  of  Ctthw 

AGENCr:  Import  Administration, 
IntematicHial  Trade  Administration, 
Department  of  Conunerce. 

EFFECTIVE  DATE:  November  7, 1994. 

FOR  FURTNEM  INFORMATION  CONTACT:  Paul 
Kuliman  or  Michelle  Frederick.  Office 
of  Antidumping  Investigations.  Import 
Administration.  International  Trade 
Administi^on,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW;  Washington.  DC  20230; 
telephone:  (202)  482-1279  or  (202)  482- 
0186,  respectively. 

FINAL  OLILIMMIATION:  We  determine  that 
imports  of  silicomanganese  bom  the 
People's  Republic  of  China  (PRC)  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value,  as 
provided  in  section  735  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act).  The 
estimated  margin  is  shown  in  the 
"C(Hitinuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 


Case  nislmy 

Since  the  preliminary  determination 
(59  FR  31199,  June  17. 1994)  the 
following  events  have  occurred:  On  June 
28. 1994.  counsel  withdrew  its 
representation  for  the  two  responding 
firms  in  diis  investigatitm;  and  on  July 
28. 1994,  at  the  request  of  two  non- 
responding  firms  with  significant 
silicomanganese  exports,  the  final 
determination  was  postponed  (59  FR 
40008.  August  5, 1994J.  No  hirther 
comments  were  submitted. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  silicomanganese. 
Silicomanganese.  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon,  and  iron,  and 
nonnally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  investigation,  including 
silicomai^anese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
investigation  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  sihcomanganese  may  also 
currently  be  classifiable  under  HTSUS 
subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  puiposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
June  1  through  NovemW  30. 1993. 

Best  Infonnation  Available 

As  detailed  in  our  preliminary 
determination,  the  Department  sent 
antidumping  questiormaires  to  18 
producers  and  exporters  that  may  have 
sold  silicomanganese  to  the  United 
States  during  the  POI.  Further,  we  sent 
an  antidumping  questionnaire  to  the 
PRC  Ministry  of  Foreign  Economic 
Trade  and  Cooperation  (MOFTEC)  and 
requested  tiiat  MOFTEC  (1)  Fum^  the 
questioimaire  to  any  silicomanganese 
producers  and  exporters  with  U.S.  sales 
during  the  POI  that  were  not  on  our  list 
of  18  companies,  and  (2)  provide  a 


comprehensive  list  of  those  additional 
companies  that  received  the 
questionnaire  from  MOFTEC.  Two 
companies,  a  PRC  producer  of 
silicomanganese  and  a  Hong  Kong 
export  company  that  purchased 
silicomanganese  from  that  company  and 
sold  it  to  the  United  States,  were  found 
by  the  Department  not  to  have  had  any 
sales  during  the  POI.  Further,  we  did 
not  receive  responses  from  MOFTEXZ 
and  the  remaining  potential 
respondents.  Accordingly,  given  that  no 
information  was  submitted  by  potential 
respondents  with  respect  to  sales  during 
the  POI.  we  have  based  our  final 
determination  on  best  infonnation 
available  (BIA),  in  accordance  with 
section  776(c)  of  the  Act. 

The  BLA  methodology  is  descril)ed  in 
the  notice  of  preliminary  determination. 
In  this  case,  BLA  is  the  information 
contained  in  the  petition,  as  amended 
on  November  24, 1993  (See'Initiation  of 
Antidumping  Duty  Investigations: 
Silicomanganese  from  Brazil,  the 
People's  Republic  of  China,  Ukraine  and 
Venezuela.  58  FR  64553.  December  8, 
1993).  The  amended  petition  provides 
only  one  margin,  Hsted  below,  for  all 
PRC  producers  and  exporters  of 
silicomanganese. 

Critical  Circumstances 

Petitioner  alleged  that  critical 
circumstances  exist  with  respect  to 
imports  of  sihcomanganese  from  the 
PRC.  In  our  preliminary  determination, 
pursuant  to  section  733(e)(1)  of  the  Act 
and  19  CFR  353.16,  we  analyzed  the 
allegations  using  the  Department's 
standard  methodology.  Because  no 
additional  infonnation  was  submitfed 
since  the  preliminary  determination,  the 
Department  is  using  the  same  analysis 
as  explained  in  its  preliminary  finding 
and  determines  that  critical 
circumstances  exist  for  imports  of 
silicomangar»ese  bom  the  PRC 

Continuation  of  Suspension  of 
Liquidation 

Pursuant  to  section  735(c)(4)  of  the 
Act,  we  are  directing  the  Customs 
Service  to  continue  to  suspend 
hquidation  of  all  entries  of 
silicomanganese  bom  the  PRC  that  are 
entered,  or  withdrawn  bom  warehouse, 
for  consumption  on  or  after  March  18. 
1994  (i.e.,  90  days  prior  to  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register). 
The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  150.00  percent  ad  valorem  on  all 
entries  of  sihcomanganese  bom  the 
PRC.  This  suspension  of  hquidation  will 
remain  in  effect  until  further  notice. 
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International  Trade  Commission  (ITC) 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination.  The  ITC  will  now 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injiiry,  or  threat  of  material 
injury,  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
ofBcials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibihty  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(aH4). 

Dated:  October  31, 1994. 
Susan  G.  risaimsii. 

Assistant  Secretary  for  Import 

Administration. 

|FR  Doc.  94-27545  Piled  11-4-94:  8:45  am) 
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[A-307-811] 

Notice  of  Final  Detennination  of  Sales 
at  Lass  Than  Fair  Value: 
Slilcomanganese  From  Venezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Brinkmann  or  Greg  Thompson,  Office  of 
Antidumping  Investigations,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-5288  or  (202)  482- 
2336,  respectively. 

FINAL  DETERMINATION:  We  determine  that 
imports  of  slilcomanganese  from 
Venezuela  are  being,  or  are  likely  to  be, 
-sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  weighted-average 


margins  are  shown  in  the  "Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  preliminary  determination 
cmd  postponement  of  the  final 
determination  of  this  Investigation  on 
June  10. 1994.  (59  FR  31204.  dated  June 
17, 1994),  the  following  has  occurred: 

On  June  27. 1994,  Homos  Electricos 
de  Venezuela,  S.A.  de  C.V.  (Hevensa) 
submitted  its  response  to  Section  D  of 
the  Department  of-Commerce's  (the 
Department)  questionnaire.  (Section  D 
of  the  questionnaire  requests 
information  on  the  cost  of  production 
(COP)  and  constructed  value  (CV).)  On 
June  29. 1994,  Hevensa  submitted  a 
revised  version  of  this  response 
correcting  bracketing  errors.  On  July  12, 
1994,  Hevensa  also  submitted 
supplemental  responses  to  its  March  1, 
1994,  and  April  19, 1994,  submissions. 

The  Department  requested  additional 
information  regarding  Section  D  of  the 
questionnaire  on  July  14, 1994.  Hevensa 
submitted  this  information  on  August 
15, 1994. 

Verification  of  Hevensa 's  sales  and 
COP/CV  questionnaire  responses  was 
conducted  in  July  and  September  1994, 
respectively. 

Hevensa  and  petitioners  submitted 
case  briefs  on  October  3, 1994,  and 
rebuttal  briefs  on  October  6, 1994.  At 
Hevensa's  request,  the  Department  held 
a  public  hearing  on  October  7, 1994. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  slilcomanganese. 
Slilcomanganese,  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
memganese,  silicon,  and  iron,  and 
normally  containing  much  smaller 
proportions  of  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Slilcomanganese  generally  contains  by 
weight  not  less  than  four  percent  iron, 
more  than  30  percent  manganese,  more 
than  eight  percent  silicon  and  not  more 
than  three  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  investigation,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
investigation  covers  all 
silicomanganese,  regardless  of  its  tariff 
classification.  Most  silicomanganese  is 
currently  classifiable  under  subheading 
7202.30.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Some  silicomanganese  may  also 
currently  be  cla^fiable  under  HTSUS 


subheading  7202.99.5040.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
June  1, 1993,  through  November  30. 
1993. 

Such  or  Similar  Comparisons 

We  made  fair  value  comparisons 
using  the  following  such  or  similar 
categories:  (1)  limips  and  (2)  fines. 
Where  we  were  not  able  to  compare  U.S. 
sales  to  sales  of  identical  merchandise, 
we  made  similar  merchandise 
comparisons  on  the  basis  of  the  cri'eria 
defined  in  Appendix  V  to  the 
antidumping  duty  questionnaire,  on  file 
in  Room  B-099  of  the  main  building  of 
the  Department. 

Fair  Value  Comparisons 

To  determine  whether  Hevensa's  sales 
to  the  United  States  of  silicomanganese 
were  made  at  less  than  fair  value,  we 
compared  the  United  States  price  (USP) 
to  the  foreign  market  value  (FMV).  as 
specified  in  the  "United  States  Price" 
and  "Foreign  Market  Value"  sections  of 
this  notice. 

United  States  Price 

We  calculated  USP  according  to  the 
methodology  described  in  our 
preliminary  determination. 

Foreign  Market  Value 

As  noted  in  our  preliminary 
determination,  we  initiated  a  COP 
investigation  on  May  9, 1994.  based  on 
an  allegation  by  the  petitioners  (see 
decision  memorandum  from  Richard 
Moreland  to  Barbara  Stafford,  dated 
May  9, 1994).  On  the  basis  of 
petitioners'  allegations,  we  gathered  and 
verified  data  on  production  costs. 
Because  Hevensa's  COP  response  was 
not  due  until  after  the  date  of  the 
preliminary  determination,  this 
information  was  not  considered  for  the 
preliminary  determination. 

A.  Calculation  of  COP 

In  order  to  determine  whether  prices 
were  above  the  COP,  we  calculated  the 
COP  in  accordance  with  353.51(c)  of  the 
Department's  regulations.  Our 
calculations  of  COP  were  based  on  the 
sum  of  Hevensa's  submitted  costs  of 
materials,  fabrication,  general  expenses, 
and  packing,  except  in  the  following 
instances  where  we  determined  that  the 
costs  were  not  appropriately  quantified 
or  valued.  Specifically,  we: 


1.  Recalculated  depreciation  expense 
based  on  the  restated  value  of  Hevensa's 
fixed  assets; 

2.  Disallowed  Hevensa's  claimed 
foreign  exchange  gains  on  client 
accounts  receivable: 

3.  Reclassified  foreign  exchange  gains 
and  losses  on  the  purchase  of  input 
materials  from  financing  expense  to  cost 
of  manufacturing; 

4.  Recomputed  general  and 
administrative  expense  and  interest 
expense  using  a  cost  of  sales  figure 
adjusted  for  depreciation  expense  and 
exchange  losses  on  material  purchases 
as  noted  in  1  and  3  above; 

5.  Included  the  same  amount  of  value- 
added  tax  (VAT)  in  home  market  COP 
as  is  included  in  the  domestic  sales 
prices;  and 

6.  Added  the  additional  charge 
incurred  by  Hevensa  for  the  production 
of  the  Grade  C  product,  as  negotiated 
with  its  contractor. 

B.  Test  of  Home  Market  and  Third 
Country  Sale  Prices 

After  calculating  COP.  we  tested 
whether  home  market  and  third  country 
sales  of  silicomanganese  were  made  at 
prices  below  COP. 

We  compared  product-specific  COP  to 
reported  prices  that  were  net  of 
movement  charges,  discounts,  rebates, 
direct  and  indirect  selling  expenses,  and 
inclusive  of  VAT.  If  over  90  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that  the 
respondent's  below-cost  sales  were  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we 
discarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 
Where  we  found  that  more  than  90 
percent  of  respondent's  sales  of  a  given 
product  were  at  prices  below  the  COP 
and  were  sold  over  an  extended  period 
of  time,  we  disregarded  all  sales  for  that 
product  and  calculated  FMV  based  on 
constructed  value  (CV). 

In  order  to  determine  that  below-cost 
sales  were  made  over  an  extended 
period  of  time,  we  performed  the 
following  analysis  on  a  product-specific 
basis:  1)  if  a  respondent  sold  a  product 
in  only  one  month  of  the  POI  and  there 
were  sales  in  that  month  below  the  COP, 
or  2)  if  a  respondent  sold  a  product 
during  two  months  or  more  of  the  POI 
and  there  were  sales  below  the  COP 
during  two  or  more  of  those  months, 
then  below-cost  sales  were  considered 
to  have  been  made  over  an  extended 
period  of  time. 


C.  Results  of  COP  Test 

We  found  that  more  than  90  percent 
of  Hevensa's  third  country  sales  of 
Grade  C  fines  were  sold  at  below-COP 
prices  over  an  extended  period  of  time. 
Hevensa  provided  no  indication  that 
these  below-COP  sales  were  at  prices 
that  would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time  and 
in  the  normal  course  of  trade.  Therefore, 
we  disregarded  all  third  country  sales  of 
Grade  C  fines.  For  U.S.  sales  left  without 
a  match  as  a  result  of  disiogardlng  these 
below-COP  sales,  we  based  FMV  on  CV. 

We  found  that  more  than  ten  percent 
but  less  than  90  percent  of  Hevensa's 
sales  of  Grade  B  sificomanganese  lump, 
size  5"  x  1".  were  sold  at  below-COP 
prices  over  an  extended  period  of  time. 
Therefore,  we  excluded  from  the 
calculation  of  FMV  those  home  market 
sales  which  were  priced  below  the 
merchandise's  cost  of  production. 

Price-to-Price  Comparisons 

We  calculated  FMV  using  the 
methodology  described  in  our  notice  of 
preliminary  determination,  with  the 
following  exceptions: 

1.  We  matched  the  5"  x  2"  material 
sold  in  the  United  States  to  the  5"  x  1" 
material  sold  in  the  home  market 
instead  of  to  the  4"  x  2"  material  sold 
in  the  home  market. 

2.  We  matched  30mm  x  6mm  Grade 
C  limip  material  to  CV  (see  concurrence 
memorandum,  dated  October  31. 1994). 

3.  We  matched  the  6mm  x  1mm  Grade 
C  fines  sold  in  the  United  States  to  CV 
because  more  than  90  percent  of 
respondent's  sales  of  this  product  were 
at  prices  below  the  COP  and  were  sold 
over  an  extended  period  of  time. 

Price  to  CV  Comparisons 

In  the  instances  noted  above  and 
where  there  was  otherwise  no  matching 
home  market  or  third  country  sale,  we 
based  FMV  on  CV.  We  calculated  CV 
based  on  the  sum  of  the  cost  of 
materials,  fabrication,  general  expenses, 
and  U.S.  packing  cost.  We  made  all 
adjustments  described  in  the  COP 
section  (except  for  the  inclusion  of 
VAT)  in  calculating  CV.  In  accordance 
with  section  773(e)(l)(B)(i)  of  the  Act, 
we  included  in  CV  the  greater  of  the 
company's  reported  general  expenses  or 
the  statutory  minimum  often  percent  of 
the  cost  of  manufacture.  For  profit,  we 
used  the  actual  profit  earned  by 
Hevensa  where  the  actual  figure  was 
greater  than  the  statutory  minimum  of 
eight  percent  of  the  sum  of  COM  and 
general  expenses,  in  accordance  with 
section  773(e)(l){B)(ii)  of  the  Act 


Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank  of  New 
York. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  Hevensa  by  using  standard 
verification  procedures,  including  the 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  source  documentation 
containing  relevant  information. 

Interested  Party  Comments 

Comment  1 :  Hevensa  asserts  that  its 
home  market  sale  of  Grade  C  lump 
silicomanganese  during  the  POI  was 
outside  the  ordinary  course  of  trade  and. 
therefore,  should  not  be  used  to 
calculate  FMV  for  the  30mm  x  6nim 
Grade  C  merchandise.  Hevensa  asserts 
that  the  home  market  sale  was  the  only 
such  sale  made  during  the  POI,  that  the 
amount  of  the  sale  was  smaller  than 
those  made  in  Hevensa's  ordinary  home 
market  sales,  and  that  the  sale  was  made 
on  a  trial  basis  to  a  trader  who  had 
requested  a  different  product  that  was 
not  available  at  the  time. 

Petitioners  assert  that  the  sale  was  a 
legitimate  one  and  the  fact  that  it  was 
for  a  smaller  than  usual  amount  is  not 
enough  to  indicate  that  it  was  outside 
the  ordinary  course  of  trade. 

DOC  Position:  We  agree  with 
Hevensa.  During  verification,  we 
satisfied  ourselves  that  the  home  market 
sale  of  30mm  x  6mm  Grade  C  material 
was  a  trial  amount  sold  outside  the 
ordinary  course  of  trade.  This  was  the 
only  sale  of  a  trial  amount  during  the  16 
months  examined  at  verification. 
Moreover,  Hevensa  did  not  make  any 
other  sales  to  this  customer  during  that 
period  of  time. 

Comment  2:  Hevensa  contends  that 
the  Department  should  use  monthly  or 
bi-monthly  weighted-average  FMVs. 
rather  than  the  normal  six-month 
average  FMV,  to  calculate  whether  there 
is  a  margin  of  dumping  in  this 
investigation.  Hevensa  argues  that, 
during  the  POI,  the  interplay  among  the 
Venezuelan  rate  of  inflation,  the  U.S. 
dollar-based  prices  of  the  subject 
merchandise,  and  the  changes  in  the 
exchange  rate  for  U.S.  dollars  and 
Venezuelan  bolivars,  could  create  a 
margin  of  dumping  if  a  weight-averaged 
FMV  were  used  for  the  entire  POI. 
Petitioners  argue  that  Hevensa  is 
requesting  that  the  Department  adopt  a 
methodology  that  is  inconsistent  with 
its  practice  in  hjrperinflationary 
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economy  cases.  AdditMaatt)^  the 
petitioneta  assart  that.  i£  Htvenaa'* 
moathiy  FMVs  %ir«ia  adopted,  mtf 
compatisQa  between  the  FMV  and  the 
U.S.  pzice  would  be  distxiated. 
Specifically,  the  petitioners  aigue  thai 
Hevensa  is  requesting  that  the 
Department  apply,  in  effect,  only  tka* 
part  af  it»  matlkodalogy  Gar 
hyperinflationary  ecoBomies  '^^^'^^  foe 
the  use  of  mootbly  FMVs,.  oat  the  part 
of  the  metkodology  calling  fiar  tha 
submisaian.  of  casta  oa  a.  BepHacsBMAt 
basis. 

DOC  Position:  We  disagree  witb 
respondent's  argument  that  the 
Department  should  use  monthIy«r  bi- 
monthly weightad-aiBan^  FMVis 
because  ef  the  high  rate  of  ipflatint^  ixk 
Venezuela  during  the  POI.  However,  it 
should  be  notedthat  the  Department  has 
calculated  two  weighted-average  FMVs 
to  accommodate  the  intreduction  of 
VAT  in  Venezuela  during  the  last  two 
months  of  the  POI.  Because  Hevensa's 
U.S.  sales  were  only  invoiced  during  the 
last  two  mouths  of  the  POI.  it  happens 
that  Hevensa's  U.S.  sales  of  the 
merchandise  in  question  were  comparad 
only  to  ft  two-month.  VAT-inclusive 
weiehtad-average  FMV. 

We  agree  witb  the  petirEoners  that  it 
would  be  inappropriate  to  apply  only 
the  averaging  portion,  and  not  me 
repBscement  cost  portion,  of  our 
hyperinfhtiouary  economy 
methodology.  Altfauugfa  infbnnation  on 
the  record  of  this  iuvestlgatiou  wouU 
permit  the  Department  to  calcuhte  die 
FMV  on  a  monthly  or  bi-montfaly  basis, 
if  we  were  to  find  the  Veneznelan 
ecToneny  to  be  hyperinflaMtJuai  y  dtiring' 
the  put,  our  methodology  for 
hyperinfletionarT  actmomies  also 
requires  ns  to  calculate  the  cost  of 
produetiott  an  a  replacemtmt  cost  basis. 
It  is  not  possible  for  us  to  calciilato 
Hevensa'^  raplaeeraent  costs  because 
Hevensa  has  insisted,  and  we  have 
accepted,  that  the  Venezuelan  economy 
during  tbe  POt  was  not 
hyperinflationary.  Accordingly, 
Hevensa  has  not  suppUed  the 
Departmant  witb  its  replaeement  costs, 
and  we  bawe  appbed  our  standerd  nan^ 
hyperinflatioiiary  methodology  in  this 
final  dnlaiiaiiiahiin. 

niii— silt  d(  Hevensa av^es  that  the 
DepaitBcnt  sboukl  aevise  its  lav«l-ol- 
trade  anaiyais  faoa  tbe  useliuiinary 
detenaiuiimn.  During  mm  POI.  all  of 
Hevensa's  U.&.  sales  ware  mads  to 

rt iiM—iia  whn  miiiilil  thii 

si]ieaaHa§anaaeL  HaveBss  canSands 

that,  in  Ae  pmBesinery  datanaination, 

it  was  iMp|iia|wiat»  fartba  DapartMant 

to 

Mi 

sales  to  a 


its  home  market  tradiar  does  not  peiluiiii 
tha  same  role  as  Mannesmann.  Rather, 
Hevensa  daims  that  Manaasmann 
functions  as  a  commission  "pw*,  while 
the  home  market  trader  fiinntions  as  a 
wholesafer. 

Petitioners  assert  tkat  tha  Department 
focuses  on  the  customer's  fimrtjnn  in 
the  dIstributloB  chain  to  class  fy  sales 
by  levef  of  trade  and  that  Mannesmann 
iiinctions  as  any  trader  does,  i.e.,  it  takes 
titfe  to  the  material  and  tlien  reseUii  iL 
AeeoidSitgfy,  tftv  petitf oners  argue  that 
bolfr  Mauieauaaiui  and  Hevensa'li  home 
market  trader  "have  the  same  place  in 
thadMJaofdliiaihiilfcM    to  wtftoend- 
users  and;.  Ibarafoaa.  tfaey  are  at  the 
m„M>  laval  eC  txadaL" 

fXJCftaihair  We-anawith  the 
petiliflBeBS.  WavieartelavaleltE^a 
of  the  sales  betweamUavanaaianA  its 
hoaae  laarhat  tiadar  as  being 
functionaUy  equivalent  t»  the  level;  ol 
trade  of  Hevensa's  saias  to 
Mannesmann.  Both  Mannesmann  and 
the  home  market  trader  are  wholissalers, 
find  both  are  taking  title  ta  the 
maichaadiaa  prior  to  teaaUing  it  (^ee 
Concurrence  Mema  foe  thia  fitaaL 
detenninationj. 

Conunent  4:  The  petitioners  argue  that 
the  Depertuieut  snonJtf  compere 
Hevensa's  US.  sefee  ef  S"^»  2"  Gtod^  B 
lump  silieemengenese  witfr  home 
market  sales  otsr  x  1"  Qre«te  B  hmijr 
silicomanganese  to  Hevensa's  home 
market  trideaiiwknlaaahiB  (/.r.,  at  tha 
samala^etaflrado). 

Uateeasa  aiguaa  thai.  IE  thar 
Department  decides  that  its  U.S..  sales  to 
M^inuesmann  are  at  the  same  level  of 
trade  as  its  home  maxket  sabs,  to  the 
trader  [fee  Cbmmeat  3,  aboveJLtha 
Department  should  oat  take  level  of 
trade  into  account  when  making 
comparisons.  Hevensa  contests 
comparisons  basaAoK  levei'  of  tradk: 
because  there  waa  no  correlation 
between  its  prices  and  selling  expenses 
on  die  one  hand,  and  levels  of  trade  on 
the  other.  Hevensa  asserts  both  that  ils 
average  prices  for  S"  x  t"  Grade  B  Imnp 
material  were  higher  to  its  home  market 
trader  than  to  its  Erome  market  end 
users,  and  that  its  seflSng  expenses  were 
roughly  equivalent  ferbotil  traders  and 
end  users.  Moreover,  nsvenaa  asserts 
that  its  sales  toboth  categories  of 
custaners  were  mede  by  the  same  sales 
depaitonent,  within  the  sama  sales 
process,  md  that  no  adAtional 
technical  support  or  additional  services 
were  provided  to  either  category  of 
customer. 

DOCPoaHiom  We  agree  widk 
Hevensa.  Levet  of  trade  can  be  ait 
imporftnrt  dtaliintios  wbere 
respendtairtB  charge  Aflepent  prices  and 
incur  diifaieut  seHtng  eeipanees  at  the 


different  tsvels  of  trade.  Here,  where  the 
home  market  trader  operates  at  an 
intennediate  level  between  Hevmsaand 
the  end  users,  Hevensa's  prices  to  the 
trader  logicaily  would  be  lowerdian  its 
prices  to  end  users  if  there  were  a 
I  oitatienshtp'  between  I^vensa's  prices 
and  levri  ef  tted^.  Insteed,  Hevensa  bar 
dlsmonsti'Btod!  that  its  average  prices  to 
the  trader  were  marginal  hif^ier  than 
its  prices  to  and  users. 

The  Papal  tuieat  ale»  veriffsd  that 
direct  sal^ig-escpeBsest  with'  tbe 
excaptienaloaitain  >iifhiieine!i  in  the 
avo^  oadit  d^»  l»  tbfthame  BHrikat 
trader  and  soma  hama  madtot  end)  usees; 
were  aimilax: ! 
didaotoal 

home  fluakat  and  and-usav  salaa 
processes  or' sales  services.  PuxtlianBatis; 
there  is  aa  aiiai  inlannatiaa  on  tha 
recaad  dial  indicatea  difbraocea  axiated 
for  indiencti  aeUiag  cxpeases. 
Accordingly,  the  Department  has  not 
taken  the  level  of  trade  into  account  but« 
rather,  has  compared  Hevensa's  U.S. 
sales  of  5"  x  2"  Grade  B  material  to 
Mannesmna  tntha  hoaiaBurkataalha 
of  5^*  Jt  IT  pade  Bkitaiial:  to  balk  tha 
honM  manal  iNdar  and  dia  home 
market  end  users. 

Caoiaieiit&  Hevensa  arguaa  that' tha    . 
Department  shouidi  iBcbide  tha  amaunl 
that  tha  cufitamar  was  nq^iitad  tapagr 
far  VAT  whan  calcidatiag  Uaveasa'a 
imputed  cndit  anripeBsss  oa  its  hoBift 
maikat  aaies.  It  contends  that  whan  it. 
exteada  csadii  to  Ita  home  madaat 
customaia»it  nacessarily  apaaa  toa 
delay  in  tha  yaymeiu.  of  tha  6iU  araoiinti 
owwi  by  the  custmner.  iarladiig  tha 
VAT.  ThaiefiMv.  tha  Departmant  most 
calculate  aa  imputarf  caat  fiar  tha  full 
amount  oftha  delayed  pwmeaL. 

The  petitfoaan  ai^gue  t&it  tha 
Department  should  not  consider  VAT  la 
calculatiag  knputed  crediL  The 
petitionars  assert  that  Hevensa  doea  xiok 
necessarily  owe  VAT  at  the  time  it  ships 
to  the  pirchaser  and.  in  some  instances, 
it  may  not  owe  the  tax  until  ailer  it  has 
received  payment  from  the  purchaser. 
The  petitioners  also  stato  that  if  the 
Department  were  to  allow  an  imputed 
creidlt  adjustment  for  the  VAT  tax.,  the 
date  of  invoice  would  not  be  the  proper 
date  for  calculation.  Moreover,  the 
petitioners  argue  that  in  cases  where  tha 
purchaser  haa  paid  Hevensa  the. 
purchase  prica»  including  VAT,  prior  to 
the  date  on  which  Hevensa  owed  VAT 
to  the  government,  the  Department 
would  hava  to  calculate  a  credit  revenue 
forHeveaaa. 

DOC  PoaHfotK  "Rie  Dsparttnent's 
practice  fa  to  caicnlato  oedSt  expenses 
exchisiveofVAT.  fSee  tha  discussion  of 
our  VATmetbodblogy  in  the 
preliminary  determination  CS?  FR 


31204,  31205,  June,  17, 1994.) 
Theoretically,  there  is  an  opportunity 
cost  associated  with  any  post-service 
payment.  Accordingly,  to  calculate  the 
VAT  adjustment  argued  by  Hevensa 
would  require  the  Department  to 
calculate  the  opportunity  costs  involved 
with  freight  charges,  rebates,  and  selling 
expenses  for  each  reported  sale.  It 
would  be  an  impossible  task  for  the 
Department  to  attempt  to  determine  the 
opportunity  cost  of  every  such  charge 
and  expense. 

Comment  6:  Hevensa  argues  that  the 
VAT  methodology  employed  by  the 
Department  in  its  preliminary 
determination  distorted  the 
Department's  calculations  by  inflating — 
and  possibly  creating — the  dumping 
m^ins  found  on  Hevensa's  sales. 

The  petitioners  argue  that  the  VAT 
methodology  employed  in  the 
preliminary  determination  is  consistent 
with  the  Department's  practice. 
DOCPosition:  We  agree  with 
petitioners.  As  we  explained  in  our 
preliminary  determination,  we 
multiplied  the  foreign  VAT  rate  by  the 
price  of  the  U.S.  merchandise  at  the 
same  point  in  the  chain  of  commerce 
that  the  foreign  market  VAT  was 
applied  to  foreign  market  sales,  and  we 
added  this  product  to  the  U.S.  price. 
The  Department  also  deducted  from  the 
US?  and  FMV  those  portions  of  the 
respective  home  market  tax  and  the  USP 
tax  adjustments  attributable  to  expenses. 
This  methodology  was  adopted  by  the 
Department  to  comply  with  Federal- 
Mogul  Corp.  and  Torrington  Co.  v. 
United  States,  834  F.  Supp.  1391  (CIT 
1993)  and  has  been  the  Department's 
practice  since  this  ruling.  See  also, 
Avesta  Sheffield.  Inc.  v.  United  States, 
838  F.  Supp.  608  (CIT  1993). 

Comment  7:  The  petitioners  argue  that 
the  Department  should  calculate  duty 
drawback  on  only  those  export 
shipments  of  silicomanganese  that 
correspond  to  valid  "Admission 
Temporal  par  Perfectionsmiento  Active 
(ATPA)"  permits  of  the  Venezuelan 
government. 

Hevensa  concedes  that  its  ATPA  had 
lapsed  for  the  period  from  June  29, 
1993,  through  November  2. 1993. 
However,  it  argues  that  it  is  eligible  for 
duty  drawback  on  all  exports  after 
November  2, 1993,  and  that  it  has  the 
right  to  request  the  Venezuelan 
authorities  to  modify  its  documents  to 
apply  other  shipments  against  the 
ATPA. 

DOC  Position:  We  agree  with  the 
petitioners.  The  record  demonstrates 
that  Hevensa  was  only  authorized  duty 
drawback  on  the  particular  export  sales 
for  which  an  ACTA  was  in  effect  at  the 
time  the  silicomanganese  was  exported. 
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Accordingly,  we  have  calculated  duty 
drawback  adjustments  for  only  such 
sales. 

Comment  8:  The  petitioners  argue  that 
the  Department  should  base  the 
adjustment  of  FMV  for  royalties  on  the 
amount  of  the  fee  for  services  that  had 
been  established  between  Hevensa  and 
the  provider  of  the  technical  services 
and  which  Hevensa  had  accrued  during 
tiie  POI. 

Hevensa  argues  that  the  fee  it  had 
agreed  to  with  the  provider  of  the 
technical  services  and  which  it  had 
been  accruing  during  the  POI  was  not 
approved  by  the  Venezuelan 
Superintendent  of  Foreign  Investments 
(SIGHTS)  aiid  that  the  accrued  rate  had 
been  adjusted  subsequently  because  the 
original  amount  had  not  been 
authorized  by  SIGHTS.  Hevensa  asserts 
that  the  adjustment  must  be  based  on 
the  amoimt  that  SIGHTS  approved. 

DOC  Position:  We  agree  with 
Hevensa.  We  have  adjusted  the  royalty 
expense  to  reflect  the  amount  that  the 
Venezuelan  government  permitted 
Hevensa  to  pay  for  the  POI. 

Comment  9:  Petitioners  assert  that  the 
silicomanganese  slag  further  processed 
into  Grade  C  silicomanganese  by 
Hevensa  is  a  co-product  of  Grade  B 
silicomanganese.  The  petitioners  also 
state  that  because  the  silicomanganese 
slag  should  be  considered  a  co-product 
to  the  Grade  B  silicomanganese.  the 
Department  should  allocate  Hevensa's 
productijon  costs  equally  between  Grade 
B  silicomanganese  and  silicomanganese 
slag.  The  petitioners  support  the 
argument  that  the  slag  should  be 
classified  as  a  co-product  by  noting  that 
both  the  Grade  B  silicomanganese  and 
the  slag  share  a  single  common 
production  process.  The  petitioners  also 
argue  that  inasmuch  as  only  minor 
processing  is  necessary  to  process  the 
slag  into  Grade  C  silicomanganese,  the 
value  of  the  Grade  C  silicomanganese  is 
representative  of  the  value  of  the  slag, 
and  that  this  value  is  significant  because 
of  the  percentage  of  total  sales  that 
Grade  C  silicomanganese  accounted  for 
during  the  POI. 

Hevensa  argues  that  the 
silicomanganese  slag  generated  in  the 
production  of  its  Grade  B 
sihcomanganese  is  a  waste  product  and, 
therefore,  should  not  be  treated  as  a  co- 
product.  Hevensa  cites  to  the  petition  in 
this  investigation  in  which 
silicomanganese  slag  was  classified  as  a 
waste  product  that  received  no 
assignment  of  costs  as  support  for  its 
treatment  of  the  silicomanganese  slag. 
Hevensa  also  argues  that  the 
silicomanganese  slag  is  not  a  finished 
product  and  caimot  be  sold  without 
substantial  further  processing. 


DOC  Position:  We  disagree  with  the 
petitioners.  In  determining  how  to 
allocate  costs  among  various  products 
manufactured  during  the  course  of 
producing  the  merchandise  subject  to 
the  investigation,  the  Department, 
pursuant  to  Section  773(e)  of  the  Act. 
looks  to  the  value  of  the  other  products 
relative  to  the  value  of  all  products 
produced  during,  or  as  a  result  of,  the 
process  of  manufacturing  the  product 
under  investigation.  See,  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  (SLTFV):  Sebacic  Acid  From 
the  People's  Republic  of  China',  59  FR 
28053,  28056  (May  31, 1994).  See  also 
IPSCO,  Inc.  V.  U-Stat,  965  F.2d  1056 
(Fed  Cir.  1992).  If  the  value  of  the  joint 
product  is  significant,  the  Department 
vkdll  treat  such  product  as  a  co-product, 
with  the  result  that  all  costs  incurred  in 
the  production  process  are  allocated 
based  on  the  relative  quantity  of  output 
of  the  joint  products.  Id.,  965  F.2d  at 
1060. 

In  this  case,  the  silicomanganese  slag 
further  processed  into  Grade  C 
silicomanganese  is  not  a  co-product  of 
the  Grade  B  silicomanganese,  because 
its  value  is  not  significant  in  relation  to 
the  Grade  B  product.  The  petitioners' 
conclusion  that  the  total  value  of  Grade 
C  silicomanganese  sales  revenue  during 
the  POI  was  significant  compared  to  the 
total  value  of  Grade  B  silicomanganese 
sales  revenue  during  the  POI  is  not 
accurate.  The  petitioners  fail  to  take  into 
account  that  the  sales  revenue  data  used 
in  their  analysis  reflects  the 
disproportionate  production  and  sales 
quantities  of  Grade  B  silicomanganese 
and  silicomanganese  slag  during  the 
POI.  That  is.  a  significant  amount  of 
silicomanganese  slag  which  was  used  to 
produce  the  Grade  C  product  sold 
during  the  POI  was  generated  &t)m  slag 
produced  in  prior  years.  Petitioners' 
analysis  also  fails  to  take  into  account 
the  additional  costs  incurred  to  recover 
the  Grade  C  material  bom  the  slag. 
These  additional  costs  should  be 
deducted  from  the  gross  revenues 
received  for  the  sales  of  Grade  C 
silicomanganese  to  perform  a  net 
realizable  value  comparison.  After  these 
adjustments,  the  net  realizable  value  of 
silicomanganese  slag  produced  during 
the  POI  is  insignificant  when  compared 
to  the  net  realizable  value  of  all 
products  produced  during  the  POI.  See. 
e.g..  Final  Determination  of  SLTFV 
Polythylene  Terephthalate  Film,  Sheet 
and  Strip  From  the  Republic  of  Korea, 
56  FR  16305. 16316  (April  22,  1991). 
concerning  the  accounting  of  recycled 
scrap  film.  Accordingly,  no  allocation  of 
costs  is  appropriate. 

Comment  10:  The  petitioners  assert 
that  the  Department  should  calculate 
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depiaciatnn  aitpmse-  ob  Um  bbsMmI 
value  of  H«««Daa's  fisted  assats.  Tba 
petitHMaMS  stab»  that  atthmiKit  Uavansa's, 


use  of  historical  coat  faaaed  i 
in  its  submissions  ta  the  Departmaai  is 
consistent  with  Venazaelaii  Generaiiy 
Acceptad  Acvounting  Phncipias 
(GAAPK  the  resulting  dnpiaai  »h'«>it 
expense  is  distorted  by  the  high  bvel  o£ 
inflation  in  Vaaeaais dnriiig  the  POL 

Although  HawHAwvaluea  its  assets 
in  its  financial  statements  for  the  Gscal 
year  ending  October  31, 1993,  Uevens* 
argues  that  Venezuelan.  GAAP  did  nol 
permit  this  revaluation  of  assets. 
Hevensa  further  stales  that  because  its 
calculation  of  depneiatisn  expense  on 
the  bat^is  of  the  hisloricat  value  of  its 
fixed  assets  far  its  submissions  to  tiw 
Departmeat  is  in  accordance  virith  the 
home-floarket  country's  GAAP,  it  should 
be  accepted  by  the  Dtrpartment. 

[MX  PosiUaa:  We  agree  vaih  the 
petitioners  that  the  depreciation 
expense  should  be  based  on  the  restated 
value  of  Hevens-3's  fixed  assets. 
Normally,  the  Department  does 
calculate  costs  in  accordance  virith  the 
GAAP  of  the  home  market  couetry  (;see 
NTN  Bearing  Corp.  of  America  v.  V- 
StatB,  826  F.  Supp.  1435, 144-42  (CIT 
1993).  However,  the  Departmeat  will 
not  use  a  country's  GAAP  if  it  does  aot 
accurately  racegpiae  a  company's  actual 
costs  or  distorts  those  costs  (see  Id). 
This  case  is  unusual  because  the 
accountuig  authorities  in  the  home 
market  country  itself  dianged  their 
position  on  the  restatement  ef  fixed 
assets,  allowing  it  for  fiscal  years 
beginning  after  October  31,  1993,  after 
having  not  approved  it  in  prior  years. 
This  decision  to  revise  Venezuelan 
GAAP  wae  made  on  the  basis  of  an  on- 
going analysis  of  the  impact  of 
econotaic  conditions  on  the  reporting  of 
financial  data. 

Depreciation  enables  companies  to 
spread  large  expendituees  on  purchases 
of  machinery  and  equipment  over  the 
expected  usehil  Lives  of  these  a:»ets.  Not 
adjusting  for  the  devaluation  of 
currency  due  to  high  inflation  results  in 
the  depreciation  deferred  to  future  years 
being  understated  in  constant  nirrency 
terms,  and,  therefore,  distorts  the 
DraM^Mnt's  COP  and  CV  calculations. 

For  these  reasons,  we  have  adjusted 
Hevensa 's  depreciation  expense  to 
reflect  aooounts  based  on  tiie  restated 
value  of  Hevensa 's  fixed  assets. 

Coauaeat  1 1 :  Tba  petitioners  assert 
that  the  Departmeat  should  net  deduct 
Hevenaa's  net  exchange  gaie  on 
financial  asaeta  and  liabilities  nor  its  net 
eitchange  giiii  an  clieet  accounts  in  its 
calculation  of  Hevensa's  inleBest 
expeaae.  The  petiliaBeis  argaethai 
because  the  a«t  astehanfe  | 


financial  assets  and  liebilStie&  ace  not 
related  te  the  productia*  of 
silicomanganese,  the  Department  sheitkl- 
not  ef^Mt  Hevensa's  dtterest  expense 
with  these  gakn.  WMk  lecpect  to 
exchange  gains  am)  lesses  ob  accounts 
receivable,  the  petitioners  argue  tiiat 
Departamnt  policy  does  not  permit  such 
items  to  be  used  as  an<  oflhe^  to  interest 
expense. 

Hevensa  argues  that  its  net  exchange 
gain  on  financial  assets  an«t  Babili^es 
should  be  taeated  in  a  manner  nmifar  to 
interest  iacoae  on  short-torn  finencie( 
assets.  The  respondient  also  states  that 
the  exchange  gain  or  loss  relates  to  a 
foreign  deposit  in  which  the  total  return 
is  equal  to  the  sum  of  the  interest  to  be 
paid  and  the  exchtmge  gains  and  losses. 

DOC  Position:  We  agree  with  the 
petitioners,  in  part.  It  is  Department 
practice  not  to  include  exchange  gains 
and  losses  on  cheut  accounts  receivable 
because  the  exchange  rate  we  use  to 
convert  third-country  sahrn  to  U.S. 
dollars  is  that  in  effect  on  the  date  of  the 
U.S.  sale.  [See  19  CFR  353.60.) 
Accordingly,  we  have  disaliewed 
Hevensa's  claimed  ibreign  exchange 
gains  on  client  accounts  receivable. 

It  is  Department  practice  to  include 
foreign  exchange  gams  and  losses  on 
financial  assets  and  liabilities  in  our 
COP  and  CV  calctdations  where  they  are 
related  to  the  company's  production  of 
the  sub^t  mnrchandise.  Financial 
assets  and  liabilities  are  directly  related 
to  a  company's  need  to  burrow  money, 
and  %ve  include  the  cost  of  borrowing  in 
our  COP  and  CV  calculations.  Therefore, 
we  disagree  with  the  petitioners  and 
have  included  foreign  exchange  gains 
and  losses  on  financial  assets  and 
liabilities  in  COP  and  CV. 

Commant  12:  The  petitioners  assert 
that  late  payment  penalties  paid  to 
suppliers  and  net  mcchange  losses  on 
punhaiies  from  supphers  should  be 
reclassified  as  costs  of  OMurafactiiring. 
The  petitioners  cite  prior  Department 
policy  in  which  all  costs  directly 
associated  with  the  purchasing  of 
materials  were  included  in  material 
costs. 

Hevensa  argues  that  because  money  is 
fungible,  late  payment  penalties  and  net 
exchange  losses  on  purchases  from 
suppliers  should  be  classified  as  » 
general  eTipense,  not  as  a  cost  of 
maiufacturing.  Hevensa  notes  that  by 
borrowing  working  capital  from  its 
suppliers  (by  delaying  its  peymento),  it 
freed  up  its  remaining  cash  to  be  used 
in  other  operations,  and  thus  borrowing- 
from  these  suppliers  helped  finanee 
Hevensa's  oveveU  operations. 

DOC  PaataiK  Wa  agree  witli  the 
petitionacs..  is  part.  Foseign  exchange 
g^ins  and  losses  en  the  pttachase  of  caw 


materials  used  in  production  of  subject 
merchandise  lelato  cRreetly  to  the 
acquisition  of  tbe  input  materials  and 
shottW  be  mehidM  in  tfte  cost  ef 
manufecture.  La4»peymentpenafties, 
which  represent  interest  charges  for  latto 
payment  to  suppliers-,  are  directly 
raifeted  te-manegentent's  decision  on  the 
usage  of  capital.  Because  the 
Departoneat  con«ders  tjhe  cost  ef 
acquiring  capilat  to-be  fungible,  vre 
believe  these  late  payment  penalties  ase- 
classified  appropriately  as  interest 
expense. 

Cotnmeat  13:  The  petitioners  assert 
that  Hevensa  mtsallecated  the  eost  of 
silicomanganese  fines  and  manganese 
ore  used  in  the  prodtaetian  of  Grade  IT 
lump-siKcemangmieae.  Hevensa  divided 
the  totaf  costs  of  fines  and  manganese 
ore  for  the  month  by  the  total  vohme 
of  Grade  B  lump  and  fines  produced 
during  the  same  month  to  obtain  a 
monthly  cost  of  fines  and  ore  per  onit 
of  silicomanganese  produced. 
Peti  ti  oners  also  assert  that  because 
Hevensa  reported  no  sales  of  Gcadie  B 
fines  during  the  POl,  Hievensa  should 
have  allocated  the  fines  and  ore  cost 
only  over  the  vohmro  of  Grade  B  lump 
and  silicomanganese  slag  produced. 

Hevensa  contends  that  it  properly 
allocated  cost  to  the  Grade  B 
silicomanganese  fines  prodttced,  even 
though  none  were  sold  during  the  POI. 
The  costs  assigned  to  the  fines  are 
included  in  the  inventory  value  of  the 
fines,  and  then  included  in  the 
submitted  costs  ef  mamifiacture  when 
the  fines  are  used  in  production.  If  no 
cost  is  assigned  to  fines  generated 
during  production,  then  no  cost  for  fines 
used  in  production  should  be  included 
in  the  submitted  cost  of  manufacturing-. 

DOC  Position:  We  disagree  with  the 
petitioners.  Hevensa  did  not  misailocate 
the  cost  of  silicomanganese  fines  and 
manganese  ore.  The  costs  assigned  to 
the  silicomanganese  Grade  B  fines 
generated  in  the  production  process  are 
the  same  costs  assigned  to 
silicomanganese  Grade  B  fines 
reintroduced  into  the  furnace.  In  our 
view,  this  methodology  does  not  distort 
costs.  Accordingly,  no  adjustment  is 
necessary. 

Comment  J4c  The  petitioners  argue 
that  Hevensa  shoald  include  VAT  on 
raw  materials  as  part  of  its  production 
costs  for  months  that  were  subject  to 
VAT.  To  exclude  VAT  on  cost  of 
materials  from  COP  and  CV  would  be 
contrary  to  Department  practice. 

Hevensa  argues  that  ii  the  Department 
includes  the  value  added  taxes  peid  on 
inpnto  in  the  cost  ef  production,  it  must 
alsviiwhide  the  VA'Traceivetf  from  its 
customers  in-  tfte  price  fbr  purposes  of 
the  sates  liele«v  cost  test 


DOC  Position:  We  agree  with  the 
respondent.  The  amount  of  VAT 
included  in  the  hmne  market  COP 
should  be  the  same  as  the  amount  that 
is  included  in  the  home  market  sales 
prices.  For  CV  and  third-country  sales. 
no  VAT  on  taw  materials  should  be 
included.  If  the  VAT  is  rebated  by  the 
government  upon  export,  no  VAT  is 
added  to  CV  on  third  country  sales  price 
in  any  event,  pursuant  to  Section 
773(e)(1)(a). 

Comment  15:  Hevensa  argues  that  the 
Department  should  perform  the  sales 
below  cost  test  by  comparing  the  sales 
price  to  a  monthly  weighted-average 
COP.  It  asserts  that  comparing  sales 
prices  at  the  beginning  of  the  POI  to  a 
weighted-average  COP  for  the  POI 
would  be  distortive,  given  the  high  rate 
of  inflation  experienced  in  Venezuela 
during  the  POI. 

The  petitioners  argue  that  Hevensa's 
proposed  comparison  of  monthly  COPs. 
calculated  on  a  historical  cost  basis,  to 
monthly  selling  prices  would  be 
contrary  to  Depwtment  practice  and 
highly  distorted.  Petitioners  assert  that 
as  a  consequence  of  the  erosion  of  the 
value  of  the  Veneziielan  currency 
between  the  d^e  the  inputs  were 
purchased  and  the  date  of  shipment  of 
the  silicomanganese  produced  using 
inventoried  inputs,  Hevensa's  proposed 
methodology  understates  Hevensa's 
production  costs. 

DOC  Position:  Department  practice  is 
to  compute  a  single  POI  weighted- 
average  cost  of  production  for  each 
different  model  or  product  of  subject 
merchandise.  Monthly  COPs  are 
computed  in  situations  where  the 
country  under  investigation  is 
experiencing  "hyperinflation."  When  a 
country  is  experiencing  hyperinflation, 
we  require  respondents  to  report 
monthly  COPs  using  the  replacement 
cost  methodology.  In  this  investigation, 
the  Department  determined  that  the 
Venezuelan  economy  was  not 
experiencing  hyperinflation  during  the 
POI.  Indeed,  this  was  the  position  taken 
by  Hevensa  during  the  investigation.  As 
a  consequence,  Hevensa  submitted  its 
historical  costs  rather  than  the 
replacement  costs  required  by  the 
Department's  hyperinflation 
methodology.  Accordingly,  monthly 
weighted  average  COPs  were  not  used  in 
the  calculations  for  the  final 
determination. 

Continuation  of  Suspension  of 
Liquidation 

We  are  directing  the  Customs  Service 
to  continue  to  suspend  liquudation  of  all 
entries  of  silicomanganese  from 
Venezuela  &at  are  entered,  or 
withdrawn  from  warehouse,  for 


consumptini  on  or  after  June  17, 1993. 
the  date  of  publication  of  our 
preliminary  determination  in  the 
Federal  tJepatu.  The  Customs  Service 
shall  require  a  cash  deposit  or  posting 
of  a  bond  equal  to  the  estimated  amoimt 
by  which  the  FMV  of  the  merchandise 
subject  to  this  investigation  exceeds  the 
U.S.  price,  as  shown  below.  This 
suspension  of  liquidation  will  remain  in 
effect  until  further  notice.  The 
weighted-average  dumping  margins  are 
as  follows: 


Producer/manufacturef 
expoder 

Weighted-average 
margin 

Hevensa „ „ „. 

All  others 

8.81 
8.81 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the  U.S. 
International  Trade  Conunission  (ITC)  of 
oiu-  determination.  The  ITC  will  now 
determine,  within  45  days,  whether 
these  imports  are  materially  injuring,  or 
threatening  material  injury  to  the  U.S. 
industry.  If  the  ITC  detennines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist,  the  proceeding 
vyrill  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
oRicials  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  af^er  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  to  Interested  Parties 

This  notice  also  ser\'es  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO.  This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 

Dated:  October  31, 1994. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  94-27547  Filed  11-4-94;  8:45  am] 
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[A-405-0711 

Viscose  ftoyon  Staple  Fiber  From 
Finland;  Termination  of  Administrative 
Review  and  Revocation  of 
Antidumping  Finding 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  termination  of 
Administrative  Review  and  Revocation 
of  Antidumping  Finding. 


SUMMARY:  In  accordance  with  the 
decision  of  the  United  States  Court  of 
International  Trade  (the  Court),  in 
Kemira  Fibres  Oy\.  United  States.  18 

CIT .  SUp  Op.  94-139 

(September  8, 1994),  the  Departm«it  of 
Commerce  (the  Department)  is  now 
revoking  the  antidumping  finding  on 
viscose  rayon  staple  fiber  (the  fiber) 
from  Finland,  terminating  the  1993-94 
antidumping  duty  administrative  review 
of  the  finding,  and  ending  the 
suspension  of  liquidation  of  entries  of 
all  imports  of  the  fiber.  The  Department 
is  taking  these  actions,  rather  than 
suspend  liquidation  of  the  subject 
merchandise  during  the  pendency  of 
appeal,  because  the  instant  decision  was 
issued  pursuant  to  28  U.S.C.  1581(i),  the 
Court's  residual  jurisdictional  authority, 
rather  than  pursuant  to  19  U.S.C,  1516a. 
the  Court's  general  jurisdictional 
authority. 

EFFECTIVE  DATE:  November  7, 1994. 
FURTHER  INFORMATION  CONTACT:  Matthew 
Blaskovich  or  Zev  Primor.  Office  of 
Antidumping  Compliance,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington.  DC  20230; 
telephone  (202)  482-5831/4114. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  21, 1979,  the  United  States 
Treasury  Department  published  in  the 
Federal  Register  the  antidumping 
finding  on  the  fiber  from  Finland  (44  FR 
17156).  The  Department  conducted 
administrative  reviews  of  the  fiber  until 
1988.  However,  no  reviews  of  the  fiber 
were  conducted  for  the  next  five 
consecutive  years  [i.e..  for  the  period 
March  1988  through  February  1993) 
because  no  interested  party  requested  an 
administrative  review. 
^  On  June  3, 1993,  the  Department 
published  in  the  Federal  Roister  a 
notice  of  intent  to  revoke  the  findii^. 
See  Rayon  Staple  Fiber  from  Finland; 
Intent  to  Revoke  Antidumping  Finding 
(58  FR  31504).  On  June  28, 1993,  two 
U.S.  domestic  producers  of  the  fiber 
objected  to  the  proposed  revocation 
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within  the  time  specified  in  the 
foregoing  Federal  Register  notice. 

On  March  4,  1994.  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  for  the  period 
March  1. 1993  through  February  28, 
1994  (59  FR  10368).  On  March  29,  1994. 
two  domestic  producers  requested  that 
the  Department  conduct  an 
administrative  review  of  Kemira  Fibres 
Oy  (Kemira). 

On  July  13, 1994,  Kemira  filed  an 
action  to  enjoin  the  Department  from 
conducting  the  review,  claiming  that  the 
Department  was  required  to  revoke  the 
finding  as  of  April  1, 1993,  pursuant  to 
19  CFR  353.25{d)(4)(iii).  because  the 
Department  did  not  publish  in  the 
Federal  Register  a  notice  of  "Intent  to 
Revoke  Finding"  by  March  1, 1993,  the 
first  day  of  the  fifth  consecutive 
anniversary  month  in  which  no 
administrative  reviews  were  requested 
and  no  interested  party  objected  to 
revocation  or  requested  an 
administrative  review  by  the  last  day  of 
the  fifth  consecutive  anniversary  month. 

On  September  8, 1994,  in  the  case  of 
Kemira  Fibres  Oy  v.  United  States,  the 
Court  ruled  that  the  Department  was 
required  to  revoke  the  antidumping 
finding  on  April  1, 1993.  The  Court, 
citing  "the  language  and  character"  of 
19  CFR  353.25(d)(4),  concluded  that  "as 
no  interested  party  requested  an 
administrative  review  of  the  fiber  by  the 
last  day  of  the  Finding's  fifth 
anniversary  month  although  Commerce 
solicited  requests  for  administrative 
review,  it  was  incumbent  upon 
Commerce  to  conclude  that  the 
domestic  industry  was  not  interested 
and  to  revoke  the  Order  on  April  1, 
1993.  Commerce  is  now  required  to:  (a) 
Revoke  the  Order  on  the  fiber,  (b) 
terminate  the  administrative  review  of 
the  fiber  for  1993-94,  and  (c)  end  the 
suspension  of  liquidation  of  entries  of 
Kemira's  imports."  Kemira  Fibres  Oy  v. 

United  States.  18  CIT  at Slip 

Op.  94-139  at  16. 

Scope  of  the  Order 

Imports  covered  by  the  revocation  are 
shipments  of  viscose  rayon  staple  fiber. 
except  solution  dyed,  in  noncontinuous 
form,  not  carded,  not  combed  and  not 
otherwise  processed,  wholly  of 
filaments  (except  laminated  filaments 
and  plexiform  filaments).  This  product 
is  currently  classifiable  under 
Harmonized  Tariff  Schedules  (HTS) 
item  numbers  5504.10.00  and 
5504.90.00.  The  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description  of  the 
scope  of  the  finding  remains  dispositive. 


Actions  Pursuant  to  Court's  Judgment 

The  Department  will  instruct  the  U.S. 
Customs  Service  to  end  the  suspension 
of  liquidation  of  entries  of  Kemira's 
imports.  The  Department  will  take  no 
further  action  with  respect  to  any 
administrative  review  under  section 
751(a)  of  the  Tariff  Act  of  1930,  as 
amended.  19  U.S.C.  1675(a),  relating  to 
the  fiber  from  Finland.  Finally,  the 
E)epartment  hereby  revokes  the 
antidumping  finding  on  the  fiber  from 
Finland  (44  FR  17156.  March  21, 1979). 
revocation  being  effective  April  1, 1993. 

This  revocation  applies  to  all 
unliquidated  entries  of  the  fiber  from 
Finland  entered,  or  withdrawn  bom 
warehouse,  for  consumption  on  or  after 
April  1. 1993.  The  Department  will 
instruct  the  U.S.  Customs  Service  to 
proceed  with  liquidation  of  all 
unliquidated  entries  of  this  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  April  1 , 
1993,  without  regard  to  antidumping 
duties  with  respect  to  those  entries. 

This  notice  is  in  accordance  with 
Section  751(c)  of  the  Tariff  Act  of  1930, 
as  amended.  19  U.S.C.  1675(c),  and  19 
CFR  353.25(d)  (1993). 

Dated:  October  31. 1994. 
Susan  G.  rMaiiimi. 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc.  94-27433  Filed  11-4-94:  8:45  am) 

BILLING  COO€  SSIO-OS-P 


University  of  Missouri-Kansas  City,  et 
ai.;  Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instnmient  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-085.  Applicant: 
University  of  Missouri-Kansas  City. 
Kansas  City.  MO  64110.  Instrument:  X- 
Ray  Photoelectron  Spectrometer,  Model 
M1201.  Manufacturer:  Kratos 
Analytical,  United  Kingdom.  Intended 
Use:  See  notice  at  59  FR  38585,  July  29, 
1994.  Reasons:  The  foreign  instrument 


provides:  (1)  electron  analyzer 
efficiency  of  3,000  counts  per  second 
and  (2)  most  effective  and  uniform 
charge  neutralization.  Advice  Received 
From:  National  Institutes  of  Health. 
September  9, 1994. 

Docket  Number:  94-093.  Applicant: 
The  University  of  Georgia.  Athens,  GA 
30602.  Instrument:  Muscle  Response 
System.  Model  TELEMEG. 
Manufacturer:  Bioengineering 
Technology  and  Systems,  Italy. 
Intended  Use:  See  notice  at  59  FR 
46963.  September  13. 1994.  Reasons: 
The  foreign  instrument  provides:  (1) 
compatibility  with  an  ELITE  motion 
analysis  system  and  (2)  a  lOOHz  data 
collection  rate.  Advice  Received  From: 
National  Institutes  of  Health,  September 
29, 1994. 

Docket  Number:  94-094.  Applicant: 
United  States  Department  of  Energy, 
Washington.  DC  20585.  Instrument: 
Fuel  Cell.  Manufacturer:  Fuji  Electric 
Company,  Japan.  Intended  Use:  See 
notice  at  59  FR  46964.  September  13, 
1994.  Reasons:  The  foreign  instrument 
provides  a  liquid-cooled  phosphoric 
acid  fuel  cell  with  a  net  jjower  output 
of  47.5kW  that  is  suitable  for  propulsion 
of  a  passenger  bus  prototype.  Advice 
Received  From:  The  Jet  Propulsion 
Laboratory,  November  10, 1993. 

Docket  Number:  94-096.  Applicant: 
Southern  Methodist  University,  Dallas, 
TX  75275-0395.  Instrument:  IR  Mass 
Spectrometer  System,  Model  MAT  252. 
Manufacturer:  Finnigan  MAT,  Germany. 
Intended  Use:  See  notice  at  59  FR 
48420,  September  21. 1994.  Reasons: 
The  foreign  instrument  provides:  (1) 
sensitivity  to  1,000  molecules  of  CO2 
per  mass  44  ion  and  (2)  an  internal 
precision  of  0.005  f>er  mil  for  3  bar  ^1 
samples  of  CO2.  Advice  Received  From: 
National  Institutes  of  Health,  September 
29, 1994. 

The  National  Institutes  of  Health  and 
The  Jet  Propulsion  Laboratory  advise 
that  (1)  the  capabilities  of  each  of  the 
foreign  instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  any  of  the  foreign 
instruments. 
Pamela  Woods, 

Acting  Director,  Statutory  Import  Programs 

Staff. 

(FR  Doc.  94-27548  Filed  11-4  -94;  8:45  am) 
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[C-351-02q 

Certain  Castor  Oil  Products  From 
Brazil:  PreilwilneiY  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raphiel  Hampton  or  Vincent  Kane, 
Office  of  Countervailing  Investigations, 
U.S.  Department  of  Commerce,  Room 
B099, 14th  Street  andConstitution 
Avenue.  N.W,.  Washington.  DC  20230; 
telephone  (202)  482-0176  or  482-2815, 
respectively. 

Preliminary  Results 

The  Department  of  Commerce  is 
conducting  an  administrative  review  of 
the  coimtenrailing  duty  order  of  certain 
castor  oil  products  from  Brazil.  We 
preUmineuily  determine  the  net  subsidy 
to  be  0.03  percent  ad  valorem,  which  is 
de  minimis,  for  the  period  January  1, 
1992.  through  December  31,  1992.  We 
invite  interested  parties  to  comment  on 
these  preliminary  results. 

Background 

Since  the  publication  of  the  notice  of 
initiation  in  the  Fed««l  Register  (58  FR 
26960.  May  6, 1993),  the  following 
events  have  occurred. 

On  October  13, 1993,  we  issued  a 
questionnaire  to  the  Brazilian  Embassy  * 
in  Washington,  D.C,  concerning  the 
subsidy  programs  under  review.  We 
received  a  response  bom  the 
Government  of  Brazil  (GOB)  on 
December  29.  1993,  on  behalf  of  itself 
and  the  respondent's  companies.  After 
reviewing  the  GOB's  response,  we 
issued  a  supplemental  questionnaire  to 
the  GOB  on  January  28, 1994.  We 
received  a  supplemental  response  from 
the  GOB  on  February  23, 1994.  From 
March  7  to  18, 1994,  we  verified  the 
government  and  companies'  responses 
in  Brazil. 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  hydrogenated  castor  oil  and 
12-hydroxystearic  acid.  Imports  of  these 
products  are  currently  classifiable  under 
the  following  Harmonized  Tariff 
Schedule  ("HTS")  subheadings: 
1516.20.90  and  1519.19.40.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

The  review  covers  six  companies,  the 
period  January  1  through  December  31, 
1992,  and  12  programs:  (1)  Preferential 


Export  Financing  under  Resolution  950/ 
1009;  (2)  Income  Tax  Exemption  for 
Export  Eamings:  (3)  Preferential  Export 
Financing  Under  CIC-OPCRE  6-2-6;  (4) 
Preferential  Financing  for  Industrial 
Enterprises  by  the  Bank  of  Brazil;  (5) 
Reduction  of  Industrial  Products  Tax 
(IPI)  and  Import  Duties  Under  Decreto 
No.  77.065  through  BEFDEX;  (6) 
Preferential  Financing  for  National 
Trading  Companies  under  Resolution 
883  of  the  Banco  Central  do  Brasil;  (7) 
Accelerated  Depreciation  for  Brazilian- 
Made  Capital  Goods;  (8)  Preferential 
Financing  under  Resolution  68  through 
FINEX;  (9)  Preferential  Financing  under 
Resolution  578/83  through  FUNPAR; 
(10)  Preferential  Financing  under 
Resolution  579/83  through  PROEX  and 
PROSIM;  (11)  PreferenUal  Financing  for 
the  Storage  of  Merchandise  Destined  for 
Export  under  Resolution  330/Portaria 
130  of  the  Banco  Central  do  Brasil;  and 
(12)  Green  Yeliow  Drawback  (Portaria 
68/83). 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  19  CFR 
355.20(d)(1)  (53  FR  52325.  December  27, 
1988).  Using  this  methodology  we 
calculated  a  country-wide  rate  of  0.03 
percent  wdiich  is  de  minimis. 


Analysis  ofPmgnun 

(1)  Income  Tax  Exemption  for  Export 
Eamings 

Under  this  program,  exporters  of  the 
subject  merchandise  were  eligible  for  an 
exemption  from  income  tax  on  the 
portion  of  their  profits  attributable  to 
exports.  On  April  12,  1990,  Decree  Law 
8,034  eliminated  this  exemption  by 
establishing  a  30  percent  income  tax 
rate  for  export  profits,  which  equaled 
the  normal  corporate  income  tax  rate. 
Boley,  however,  was  authorized  to  use 
the  income  tax  exemption  on  export 
eamings  under  the  terms  of  a  contract 
with  the  Commission  for  the  Granting  of 
Fiscal  Benefits  to  Special  Export 
Programs  (BEFIEX)  imtil  its  contract 
expired.  Therefore,  despite  the  fact  that 
the  income  tax  exemption  for  export 
eamings  was  eliminated,  Boley  received 
residual  benefits  from  the  program 
during  the  review  period.  No  other 
company  under  review  used  this 
program. 

To  calculate  the  income  tax  savings 
realized  by  Boley  during  the  review 
period,  we  multiplied  the  income  tax 
deduction  taken  by  the  firm  under  this 
program  by  30  percent,  the  corporate 
income  tax  rate  during  the  review 
period.  We  then  used  the  amount  of 


Boley 's  income  tax  savings  to  calculate 
a  country-wide  rate.  We  calculated  the 
country-wide  rate  by  dividing  the  total 
income  tax  savings  realized  by  Boley  by 
the  total  exports  of  all  products  by  all 
of  the  companies  under  review.  On  this 
basis,  we  calculated  a  subsidy  rate  of 
0.03  percent  ad  valorem,  which  is  de 
minimis. 

Programs  Preliminarily  Found  To  Be 
Terminated 

We  examined  the  following  programs 
and  preliminarily  determine  these 
programs  to  be  terminated.  Further,  we 
verified  that  the  respondents  did  not 
receive  any  residual  benefits  imder 
them  during  the  period  of  review. 

a.  Preferential  Export  Financing  Under 
Resolution  950/1009  Through  CACEX 
(Carteira  de  Comercio  Exterior)  of  the 
Bank  of  Brazil 

We  verified  that  this  program  was 
terminated  on  August  30.  1990,  by 
Banco  Central  Bank  do  Brasil  Resolution 
No.  1,744.  See,  also.  Final  Affirmative 
CountervaiUng  Duty  Determination: 
Sihcon  Metal  bom  Brazil,  June  12, 1991 
(56  FR  26988). 

b.  Preferential  Export  Financing  Under 
CIC-OPCRE  6-2-« 

We  verified  that  on  May  10.  1990.  the 
functions  of  CACEX  of  the  Bank  of 
Brazil,  which  administered  these  export 
financing  loans,  were  absorbed  by  the 
Secretariat  of  Foreign  Trade  (SECEX). 
SECEX  was  not  «npowered  to  perform 
banking  operations  and  the  export 
financing  was  discontinued.  See,  also. 
Certain  Round-Shaped  Agricultural 
Tillage  Tools  from  Brazil;  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review,  March  31. 1992 
(57  FR  10885)  (Tillage  Tools). 

c.  Reduction  of  Industrial  Products  Tax 
(IPI)  and  Import  Duties  Under  Decreto 
No.  77.065  Through  BEFIEX  (Comissao 
par  a  Concessao  de  Beneficios  a 
Programas  Especials  de  Exportacao)  and 
CIEX  (Comissao  para  Incentivos  a 
Exportacao) 

We  verified  that  on  April  12, 1990, 
Decree  Law  8,032  limited  this  program 
exclusively  to  imports  made  by  the 
federal,  state,  and  municipal 
governments,  territories,  and  other 
political  entities,  and  scientific 
institutions,  thereby  eliminating  the 
benefit  to  commerical  enterprises.  See, 
also.  Tillage  Tools. 

d.  Preferential  Financing  for  National 
Trading  Companies  Under  Resolution 
883  of  the  Banco  Central  do  Brasil 

We.verified  that  Banco  Central  do 
Brasil  Resolution  1,744  revoked 
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Resolution  883  on  August  30. 1990, 
thereby  terminating  this  program.  See, 
also.  Tillage  Tools. 

e.  Preferential  Financing  Under 
Resolution  68  Through  FINEX 

We  verified  that  this  program  was 
terminated  on  April  5, 1988,  by  Article 
4  of  Brazil's  new  constitution,  which 
provided  that  all  programs  requiring 
funding  from  the  national  treasury  had 
to  be  reenacted  within  a  two-year  period 
or  cease  to  exist.  Legislation  to  reenact 
preferential  financing  through  FINEX 
was  not  passed  and  the  program  ceased 
to  exist. 

f.  Preferential  Financing  Under 
Resolution  579/83  Through  PROEX  and 
PROSIM 

We  verified  that  preferential  financing 
through  PROSIM  was  terminated  on 
February  4,  1985.  by  BNDES  Resolution 
607,  and  that  preferential  financing 
through  PROEX  was  terminated  in  1991 
by  BNDES  Resolution  762. 

g.  Preferential  Financing  for  the  Storage 
of  Merchandise  Destined  for  Export 
Under  Resolution  330/Portaria  130  of 
the  Banco  Central  do  Brasil 

We  verified  that  this  program  was 
terminated  on  August  21,  1984,  by 
Central  Bank  Resolution  950. 

Programs  Preliminarily  Found  To  Be 
Not  Used 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  the  respondents  did  not  use  them 
during  the  review  period: 

a.  Preferential  Financing  for  Industrial 
Enterprises  by  the  Bank  of  Brazil 

b.  Preferential  Financing  Under 
Resolution  578/83  Through  FUNPAR 

c.  Accelerated  Depreciation  for  Brazilian 
Made  Capital  Goods 

d.  Green  Yellow  Drawback  (Portaria  68/ 
83) 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  net  subsidy 
to  be  0.03  percent,  which  is  de  minimis, 
for  the  period  January  1,  1992  through 
December  31, 1992. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  Service  not  to 
assess  countervailing  duties  on 
shipments  of  the  subject  merchandise 
from  all  companies,  exported  on  or  after 
January  1, 1992  and  on  or  before 
December  31, 1992.  Further,  as  provided 
by  section  751(a)(1)  of  the  Act,  the 
EXspartment  will  instruct  Customs  not  to 


collect  cash  deposits  on  shipments  of 
this  merchandise  from  all  companies 
entered  or  withdravm  from  warehouse 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  not  later  than  ten  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 
briefs,  limited  to  agruments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Requests  for  a  hearing  should 
be  made  within  ten  days  of  the 
publication  of  these  preliminary  results. 
Any  hearing,  if  requested,  will  be  held 
within  seven  days  after  the  scheduled 
date  for  submission  of  rebuttal  briefs. 
Copies  of  case  briefs  and  rebuttal  briefs 
must  be  served  on  interested  parties  in 
accordance  with  19  CFR  355.38(e)  of  the 
Department's  regulations.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  September  28. 1994. 
Susan  G.  Ewbi  man. 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  94-21549  Filed  11-4-94;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

Notice  of  Sea  Grant  Review  Pdnel 
Meeting 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Sea  Grant 
Review  Panel.  The  meeting  will  have 
several  purposes.  Panel  members  will 
provide  and  discuss  follow-up  reports  of 
business  transacted  at  the  last  Sea  Grant 
Review  Panel  meeting  in  the  areas  of 
management  and  organization,  budget 
status,  strategic  and  tactical  issues,  law 
and  policy,  new  technology  and 
research,  economic  development, 
outreach  for  enhancement  of 


Department  of  Commerce  goals,  and 
new  business. 

DATES:  The  announced  meeting  is 
scheduled  during  2  days:  Thursday, 
November  17, 1994,  8:00  a.m.  to  5:00 
p.m.  and  Friday,  November  18, 1994. 
8:00  a.m.  to  3:30  p.m. 
ADDRESSES:  HoUday  Inn— Silver  Spring 
8777  Georgia  Avenue  Silver  Spring, 
Maryland  20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
David  B.  Duane,  Director,  National  Sea 
Grant  College  Program,  National 
Oceanic  &  Atmospheric  Administration. 
1315  East-West  Highway,  Room  11618, 
Silver  Spring,  Maryland  20910,  (301) 
713-2448. 

SUPPLEMENTARY  INFORMATION:  The  Panel, 
which  consists  of  balanced 
representation  from  academia,  industry, 
state  government,  and  citizens  groups, 
was  established  in  1976  by  Section  209 
of  the  Sea  Grant  Improvement  Act 
(Public  Law  94-461,  33  U.S.C  1128) 
and  advises  the  Secretary  of  Commerce, 
the  Under  Secretary  for  Oceans  and 
Atmosphere,  also  the  Administrator  of 
NOAA,  and  the  Director  of  the  National 
Sea  Grant  College  Program  with  respect 
to  operations  under  the  act.  and  such 
other  matters  as  the  Secretary  refers  to 
the  Panel  for  review  and  advice.  The 
agenda  for  the  meeting  is: 

Thursday,  November  17, 1994, 8K)0 
a.m.-5:30  p.m. 

8K)0    Opening  Remarks 

8:15     Logistics 

8:30    OSB/NRC  Report 

9:15     Legislative  Activities 

9:45     BREAK 

10:00    Panel  Position  Papers 

1.  Potential  Changes  to  Sea  Grant 
Legislation 

2.  Response  to  OSB  Critique  of  Panel 
Role  and  Responsibility  of  Panel 
Panel  Review  of  National  Office 

12:15    Working  Lunch 

1:15    Small  Business  Innovation 

Research 
2:15    National  Sea  Grant  Office  Report 

•  Regionalization 

•  Multiple  Entities 

•  Performance  Criteria 

•  Economic  Impact  Publication 

•  SG  Making  a  Difl'erence 

•  Poster 

•  Industrial  Fellows 

•  Aquaculture 

3:45     National  Media  Commimicator 

Report 
4:15    Council  of  Sea  Grant  Directors 

Report 
5:00    Adjourn 

Friday,  November  18, 1994 

8:00    Biennium  Reports 


9:00    Evaluation  of  Grants  &  Proposals 
9:45     BREAK 

10:00    Positioning  Sea  Grant  for  the 
21st  Century 

•  Business/International 
Environment 

•  Technical/Scientific  Environment 
10:30    Two  Imaginative  Visions 

•  Ocean  Thermal  Energy  Conversion 

•  Autonomous  Underwater  Vehicles 
1 1 :30    Review  of  Vision  and  Strategic 

Plan 
12:00    Working  Lunch 
1:00    Long  Range  Planning  Committee 

Report 
1:30    Management  for  Achievement 

•  Office  ofOceanft  Earth  Sciences. 
NOS  NOAA/SG  Interface 
Improvement 

2:20    Business  and  Economic 

Development 
2 :40     1 994  Review  Panel 

Accomplishments 
3:00    Changing  of  the  Guard 
3:10    Election  of  Vice  Chair 

•  New  Business 

•  Date  of  Next  Meeting 
3:30    Adjourn 

The  meeting  will  be  open  to  the 
public. 

Dated:  Novembe^  1, 1994. 

Nfld  A.  Ostenao, 

Assistant  Administrator  for  Oceanic  and 
Atmospheric  Research. 

[FR  Doc.  94-27469  Filed  11-4-94;  8:45  ami 
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P.D.  102794A] 
Marine  Mammals 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permit  No.  873  (P772#63). 

SUMMARY:  Notice  is  hereby  given  that 
the  Southwest  Fisheries  Science  Center. 
NMFS.  P.O.  Box  271.  La  JoUa.  CA 
92038-0271,  has  requested  a 
modification  to  Permit  No.  873. 
ADDRESSES:  The  modification  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East-West 
Highway.  Room  13130.  Silver  Spring. 
MD  20910  (301/713-2289);  and 

Director.  Southwest  Region,  NMFS, 
501  West  Ocean  Boulevard,  Suite  4200, 
Long  Beach.  CA  90802.  (310/980-4016), 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 


be  submitted  to  the  Director,  Office  of 
Protected  Resources,  NMFS,  NOAA, 
U.S.  Department  of  Commerce,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  No.  873. 
issued  on  July  28. 1993  (58  FR  34038) 
is  requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (16  U.S.C.  1531  et 
seq.),  and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222).  Permit  No.  873  authorizes  the 
Permit  Holder  to  biopsy  several  species 
of  bow-riding  cetaceans  off  the  coasts  of 
Washington.  Oregon.  California,  and 
Mexico,  and  to  import  biopsy  tissues 
collected  outside  of  U.S.  waters.  The 
Permit  Holder  requests  authorization  to 
add  two  additional  species  to  the  permit 
authority,  (hourglass  dolphin. 
Lagenorhyncbus  cniciger,  and  Southern 
right  whale  dolphin.  Lissodelphis 
peronii),  to  import  biopsy  tissues  fitim 
these  additional  species,  to  expand  the 
study  area  to  include  the  Southern 
Ocean,  and  to  extend  the  effective  date 
of  the  permit  through  December  31, 
1997. 

Dated:  October  31, 1994. 
Patricia  Montanio, 

Acting  Director,  Office  of  Protected  Resources. 
National  Marine  Fisheries  Service. 
[FR  Doc.  94-27528  Filed  11-4-94;  8:45  am) 
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ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
limits. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wool  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

November  1, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


EFFECTIVE  DATE:  November  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Aldrich.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6703.  For  informaUon  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATKDN: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limits  for  Categories  3l4. 
340.  440.  440-M  (sublimit),  617.  634 
and  636  are  being  inrreased,  variously, 
for  carryforward,  swing  and  carryover. 
As  a  result,  the  Umits  for  Categories  314. 
340.  617.  634  and  636,  and  sublimit 
440-M.  which  are  currently  filled,  will 
re-open. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELA-nON:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  59  FR  3847,  pubbshed  on  January 
27. 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Memorandimi  of 
Understanding  dated  January  17. 1994. 
but  are  designed  to  assist  only  in  the 
implementation  of  certain  of  its 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  1. 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  Tiiis  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  fanuary  24. 1994.  by  the 
Chainnan.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  the  People's  Republic  of 
China  and  exported  during  the  twelve-month 
period  which  began  on  January  1. 1994  and 
extends  through  December  31. 1994. 


UMI 
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Effactivvaal 
dlredod  ts  MBMui  fMrriMrlik»4iracti«*  (laMl 
January  24, 1994  to  increaae  the  limits  forth* 
CoUowiag  cataBoriai,  a»  |»rewi<U«l  undf  (ii« 
tenns  o£  tiM  Mamnwmfaim  «f  UndaratwiHim 
dated  January  17. 1994  between  the 
Gov  ei  iBueufB  of  nt&  tJiiiteu  olBfes  ana  the 
Pw>pli^R^pwMie  of  OMmr 


CMBgoiy 

In*'' 

S«jbl0val»inGrauvl 

314  ._ 

48,873,541  sqMan  xw- 

340 

440 

617  

634  

634  

ters. 

860,813  dusn  of 
wMcit  net  m»  twn 
434,400  atvf  fee  h^ 

,     Catavicy340-^a. 

'  39.729  dozen  of  wNcft 
not  MBfe  wen* 
2?7B?dtsan  ahalT 
to  m  Category  440- 

l6»7«l,5i7aqMa(«ine- 

tera, 
604.1  S3  dozen. 
556.025  dbzea 

pravMoaa  oi  & 


'The 
count  lor  ww  innpcirti 
31,  1993. 

'Cateeery    340-Zt    oni^    HFS 
6206.20^15,    6205.20.2020.    6205.20.2069 
and  6206.20JQ90L 

3CalaaBV_  440-M:  HTS  nmbun 
6203.2  LOOM,  6903.23.0030:  0205. 10. 1009, 
6206.10.2010.  eB06.T9.20ea  ee06.30.T6rO. 
6206J0it6eai  ieO&MUNCa  0296Ja4aSO 
andi21t.3liXBa 

The  CoHBaMliv  fer  ttm  hnphiHwiHerteit  ef 
TextUailfHi 
thiu  mllwrn  Mk\ 
excepliaalathei 
U.S.C  953(aKl). 

Sincaraly,. 

RiUO.  Hayes. 

ChamamJK  Caaunittem  far  tkm  i 
of  TextiJm  Agnamenta. 

(PR  Doc  94-27564  PiJBd  lV-t-«4c  •:4&  I 


Adjustment  of  import  Limits  for  Ceftein 
Cotton.  Wool,  Man-Made  Fiber  and 
Sllk-btaiKf  antf  Other  Non-Cotton 
Vegetable  Fiber  Textile  Products 
Pfunicev  or  MfeRNftadBreo  in  tne 
People's  Republic  of  China 

November  1, 1994. 

AGINCV:  CooMDittee  fat  tbm 

Implementation  of  Textile  Agreeawiits 

(OTA). 

ACTION;  kouing  a  directive  to  the 

ComraiSBioner  of  Customs  adjusting 

limits. 


EFFECnve  OtfTE:  Novwmher  2.  1994. 
FOR  FURTHER  MFORMAinM  CONTACT: 
lenniiBT  Aklridi,  bUanntkuul  Tnd« 
SpwaaUat.  Office  of  Testiks  aiii 
AppsssK  VS.  Depestont  ofCemMSce. 
(202)  482-tn2.  For  imimatatHm  an  tW 


quale  slataeeftkesrkiiHts,  raferlo'tke 
Quote  Statat  Report  pewNif  on  the 
buUetia  boarcb  ef  eacb  Cuotisms  pert  or 
calt  f202)  927-6703.  For  rnfonnation  eif 
eatMifoes-  aad  ytota  re  openings,  caU 
(202) 482-3715. 

SUPfLEHtNIAHl  MPORHATION: 

Authority:  Exarutive  Order  TlftSl  of  Maicli 
3,  T972.  as  amended:  section  204  of  the 
Agricultiiral  Act  of  TSSS,  aa  amendatf  (7 
U.S.C  1894). 

The  auient  limits  Sor  ceitski. 
categorias  am  beijig  ad}usted.  variously, 
for  swing,  carryover  aiui  carryfiirwanL 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  tfTS 
numbers  is  aTailaMe  in  the 
CORRELATK)!*:  Textfle  and  AppaieF 
Categories  with  the  Hmmonized  TkrifT 
Schethde  ef  the  United  States  fsee 
Federaf  Register  notice  58  PR  62645. 
puMfsfaedon  Novemi)er  29. 19971  Also 
see  59  PR  3847,  published  on  January 
27.  1994. 

The  letter  te  the  Commrssiuiier  of 
Customs  and  the  actions  taiien  pursuant 
to  it  ass  not  de signed  to  implement  aft 
of  the  piuvjsions  of  tfie  MsmonndiBn  or 
UnderstaBding  dated  Jknmaiy  17, 1094, 
buf  are  deaigDeo  to  assist  on^  ni  the 
impleuieiitatiuii  of  osftani  or  its 
provisions. 
Rita  D.  RSyei, 

Chairman,  Cammittam  fbr  die  ImphmentaUea 
of  TextHv  Agreetoenta. 


ilaipl. 


■latfa 


Novemhac  K  19M. 
Commisaiaaar  I 
Departmeat  of  the  TfmaMui%.  WaakU^^am^DC 
20229. 

Dear  Commisaianer  Tkiadizadiva 
amende,  but  does  not  cancer,  the  directive 
issued  to  you  on  lanuarj  24.  T994.  by  tile 
ChaijiiMRi,  CLiiiiiuiltee  for  tne  IiupnBiiieulatlou 
of  Textile  Agreements.  That  directive 
concerns  imports  of  caslaia  cqUob.  wfool, 
man-made  floer.  sillc  blend  and  other 
vegetable  fiber  textile  productt,  produced  or 
maaafacturad  in  t(iv  Peepie's  RepaMlr  of 
China  and  exported  Airing  (he  rwelve-moiith 
period  which  bagaa  on  laaaary  X,^  MM  aad 
extends  through  Decembet  SK 1904^ 

Effective  on  November  2,  1994,  you  are 
directed  to  amend  fortlter  the  directive  doted 
January  24, 1994  to  adjust  the  Limits  tor  the 
following  categories,  ae  provided  under  the 
terms  of  the  JMeatorandum  of  Understandiiig 
dated  January  17,  1994  betweea  tiM 
Governments  of  the  United  States  and  the 
Peapie's  Republic  of  Ckioat 


Category 

limil' 

Subieveis  in  Group  1 

200 

218  

219 _„ 

648,996  Wtovans. 
^tlJ)87J52sau«ai«a- 

?,i8»,447sciDarenM- 
ters. 

Category 


237 

300/301 
331  -., 
33a 
341 


342 

345  

351  

35&-C9 
36* 


36»-H»  

369-L« 

410 


A(4usted  twehM-monttv 


1,693,600  dozen. 

3,664,235  Uooraais. 

4,956!246  dozen  pairs. 

87.221  dozen. 

651 .920  dozen  of 
wMcttnot  (Twre  than 
a06;74g)  shea  fee  iw 
Categsry  34<T-y3. 

256  J96  dozani 

134,136  dozea 

495335  dozea 

569,746  kilograms. 

8,7W,306  numbers  of 
wtiich  not  more  than 
4^844,006  numtMrs 
iNs»beinCMBao*y 
390-P* 

4,4934)06  kUograms. 

2.952,449  kilognms. 

1,958,533  square  me- 
ters of  which  not 

T.569.975 
motets  sttall 
bai»Calaovy4to- 
A' ana  MS  mere 
than  1,569^975 
square  Rwters  shall 
t)e  in  Category  4'14>- 
B«. 

28',ft«8aaeeMi 

13,777  dozen. 

15391  dozen. 

2738T  docen. 

41310  ( 

1 210^666 1 

SOMMi 

803671 

22389  dozen. 

360,956  kilbgrams. 

1 ,203,026  dozen  peirs. 

2,504,056  daaaNL 

1,306,759  dozea 

314,7Wa  Usaaiii 

508.623  numbefs. 


lOOvOSffdszsn, 
2,227.631  dasen. 
382.228  kitoomas. 
2.694,988  kitogrants. 
563.376  kitograma. 
15.496,354  kitOgraRQ. 
25,077  dozen. 
250,768  dozea 
T®,545  dozen. 

819,880  kitegrams. 
8317,258  numbsia. 


'Cataossi    34V-Y:    enly 
04.22.^000.  6206.3a; 


KTS 
3010 


and 


'  The  MmHs  have  not  boon  at^usted  to  ac- 
count for  any  Imports  exported  after  December 
31,  1993 

2 

6204.22. 
6200.30.3030 

aCati 
6103.4». 
6104.09.3010. 
>  6203.42.2010, 
621132.0010, 
62^1.43^.00101 

♦Caaossy  300-F:  only  HTS 
63023VVaia).  6a02.2t.1O20.  6302^1.2010, 
6302.23.2S2a.  6302.31.1010,  6302.31.1020, 
630?.3T.2mtr  antf  6302.3T.202O. 


360  C:     only     HTS     nuw^ieia 

»iaB.49.3Q34.    6104.62.1020, 

&tM.20.0e48.    6114.20.0062. 

020&42.2090,    6204.62.2010, 

6211.32.0026  and 


'Category 
4202.22.4020, 
4202.22.8030. 

'Category 
4202.12.4000, 
4202.92.1500, 
4202.92.6000. 

'Category    410-A:    only 
5111.11.3000,    6111.11.7030, 


369-H:    only    HTS    numbers 
4202i2.4500  and 


369-L:    only    HTS    numbers 

4202.12.8020,    4202.12.6060, 

4202.92.3015  and 


6111.19.2000,  5111.19.6020, 

5111.19.6060,  5111.19.6080, 

5111.30.9000,  5111.90.3000, 

5212.11.1010,  5212.12.1010, 

5212.14.1010,  5212.15.1010, 

5212.22.1010,  5212.23.1010. 

521225.1010,  5311.00.2000, 

5407.92.0510,  5407.93.0510, 

5408.31.0510,  5408.32.0510, 

5408.34.0510,  5515.13.0510. 

5515.92.0510,  5516.31.0510, 
5516.33.0510,  6516.34.0510 

6301.20.0020. 

*  Category  410-B:     only 

5007.10.6030,  5007.90.6030. 


HTS  numt)ers 
5111.11.7060. 
5111.19.6040, 
511120.9000, 
5111.90.9000, 
5212.13.1010, 
5212.21.1010, 
5212.24.1010, 
5407.91.0510, 
5407.94.0510, 
5408.33.0510, 
5515.22.0510. 
5516.32.0510, 


and 


HTS  numbers 
5112.112030, 
5112.19.9020, 
5112.19.9050, 
5112.30.3000. 
5112.90.9090. 
5212.13.1020, 
5212.21.1020, 
5212.24.1020. 
5309.29.2000, 
5407.93.0520. 
5408.32.0520, 
5515.13.0520. 
5516.31.0520, 


5112.11.2060,  5112.19.9010, 
51 1 2. 1 9.9030,  5112. 1 9.9040, 
5112.19.9060,  5112.20.3000, 
5112.90.3000,  5112.90.9010. 
5212.11.1020,  5212.12.1020. 
5212.14.1020,  5212.15.1020, 
521222.1020,  5212.23.1020. 
5212.25.1020,  5309.21.2000, 
5407.91.0520,  5407.92.0520, 
5407.94.0520,  5408.31.0520, 
5408.33.0520,  5408.34.0520. 
551522.0520,  5515.92.0520, 
5516.32.0520,  5516.33.0520  and 

5516.34.0520. 

8  Category  659-C:  only  HTS  numbers 
6103.23.0065,  6103.43.2020.  6103.43.2025, 
6103.49.2000,  6103.49.3038,  6104.63.1020, 
6104.63.1030.  6104.69.1000.  6104.69.3014, 
6114.30.3044.  6114.30.3054.  6203.43.2010, 
6203.43.2090.  6203.49.1010,  6203.49.1090. 
6204.63.1510.  6204.59.1010,  6210.10.4015, 
6211.33.0010,,  6211.33.0017  and 

6211.43.0010. 

'0 Category  659-H:  only  HTS  numbers 
6502.00.9030.  6504.00.9015,  6504.00.9060, 
6505.90.5090,  6505.90.6090.  6505.90.7090 
and  6505.90.8090. 

"Category  659-S:  only  HTS  numbers 
6112.31.0010,  6112.31.0020.  6112.41.0010. 
6112.41.0020,  6112.41.0030,  6112.41.0040, 
6211.11.1010,  6211.11.1020,  6211.12.1010 
and  6211.12.1020. 

'2  Category  670-L:  only  HTS  numbers 
4202.12.8030.  4202.12.8070,  4202.92.3020, 
4202.92.3030  and  4202.92.9025. 

'3  Category  369-S:  only  HTS  number 
6307.10.2005. 

'*  Category  863-S:  only  HTS  number 
6307.10.2015. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aftairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely, 
Rita  D.  Hayes, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(PR  Doc  94-27551  Piled  11-4-94:  8:45  am) 
SHXMO  oooe  3610-on-f 


Adjuatment  of  an  Import  Umit  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Producta  Produced  or 
Manufactured  in  Lesotho 

November  1, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing  a 
limit. 

EFFECTIVE  DATE:  November  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeCrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  infonnation  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  482-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854). 

The  current  limit  for  Categories  338- 
B/339-B/638-B/639-B  is  being 
increased  for  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29, 1993).  Also 
see  58  FR  61679,  published  on 
November  22, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  takei^ursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 
only  in  the  implementation  of  certain  of 
its  provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tiie  Implementation  of  Textile 
Agreements 
November  1, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  16. 1993.  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Lesotho  and  exported 
during  the  twelve-month  period  which  began 


on  December  1, 1993  and  extends  through 
November  30, 1994. 

Effective  on  November  8, 1994,  you  are 
directed  to  amend  the  directive  dated 
November  16. 1993  to  increase  the  limit  for 
Categories  338-B/339-B/638-B/639-B '  to 
853,278  dozen  ^.  as  provided  under  the  temis 
of  the  current  bilateral  agreement  between 
the  Governments  of  the  United  States  and  the 
Kingdom  of  Lesotho. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1). 

Sincerely. 
Rita  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  94-27552  Filed  ll-*-94;  8:45  am] 
BIUJNG  coos  3S10-OS-F 


Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fiber  Textiles 
and  Textile  Products  Produced  or 
Manufactured  in  Malaysia 

November  1. 1994. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(OTA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  November  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6712.  For  information  on 
embargoes  emd  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3. 1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 


'Category  33S-B:  only  HTS  numbers 
6103.22.0050.  6105  10.0010.  6105.10.0030. 
6105  90.3010.  6109.10.0027',  6110.20.1025. 
6110.20.2065.  6110.90.0068.  and  6114.20.0005; 
Category  339-B:  only  HTS  numbers  6104.22.0060. 
6104.29.2049.  6106.10.0010.  6106.10.0030. 
6106.90.2010.  6106.90.3010.  6109.10.0070. 
61 10.20. 1030.  61 10.20.2075.  61 10.90.0070. 
6114.20.0010  and  6117.90.0022:  Category  63S-B: 
only  HTS  numbers  6103.23.0075.  6103.29.1050.  " 
6105.20.2010.  6105.20.2030.  6105.90.3030. 

6109.90.1049.  61 10.30.1050.  61 10.30.2050. 
6110.30.3050.  61 10.90.0076  and  6114.30.1010: 
Calegor>'  639-B:  only  HTS  numbers  6104.23.0036. 

6104.29.1050.  6104.29.2055.  6106.20.2010. 
6106.20.2030,  6106.90.2030,  6106  90.3030. 
6109.90.1090.  6110.30.1060.  61 10.30.2060, 

61 10.30.3055.  61 10.90.0078. 61 14.30.1020  and 
6117.90.0026. 

'The  Umit  has  not  been  adjusted  to  account  Cor 
any  imports  exported  after  November  30. 1993. 


UMI 


MmL  5g;  W<K  04  /  Maaday,  NmnvAm  7,  1994  /  NbHeer 


Federal  Ragirter  /  Voi.  59,  No.  214  /  Monday.  November  7,  1994  /  Notices  55449 


Th»  currant  hautk  ioc  cerUia 
categoriM  an  being  adjiMtad,  vanvusly, 
for  swinf  mad  tpaciaf  dki  ft. 

A  description  of  the  textile  and 
apparel  catagpriea  in  terms  of  HTS 
raiuihara  ia  evailabie  in  the 
CORRELATION:  TeMtile  and  Apparel 
Calegeriea  witb  dw  Haniiooizeal  Tariff 
Schedule  of  the  United  States  (see 
Fedbral  legialer  notire  58  FR  62645, 
published  on  November  29,  1993).  Also 
see  58  FR  6558Q.  published  on 
December  15, 1993. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement  but  are  deaigeed  to  assist 
only  in  the  implementation  of  cactaia  of 
their  provisions. 
Kila  D.  Hayes, 

Chairman,  Commrttee  for  the  Impkntentution 
of  TejoUmA^Mmmntm. 

r  fcrHto  bnpkiBenUtiofi  a#T«xtiia 


November  1.1994. 
CoaamiMioner  of  Cuatons, 
OapertaaiU  of,  tka  TManry.  Washutglon,  DC 
20229. 

Dear  ConuniitionT  Tkia  diractiv* 
anwDdi.  but  daas  not  cancaK  the  diractiva 
iaauad  to  you  on  Deoamber  9. 1993.  by  the 
Chairman.  Comminae  for  the  ImplamanUiioa 
of  Textilt  Agreaanants.  That  diractive 
concerns  imports  of  certain  cottoo,  woai  aod 
man-made  flber  textiles  and  textile  products  ' 
and  silk  Mend  and  ottwr  vef^tabta  fiber 
apparel,  pnxhtred  or  mamifarturad  in 
Malaysia  aod  exported  duhng  the  twehw- 
month  period  which  bagaooo  Itmiwy  t, 
1994  and  extHods  throu(!ll  Daoaaabar  3t. 
1994. 

Effacttwe  on  Novenibwr  8,  1994,  you  am 
directed  to  amend  the  directive  dated 
December  9.  199.1.  to  arljuat  the  limits  tor  tlie 
following  caleguiiea.  as  provided  under  the 
temis  of  the  Mnmorandum  of  Understanding 
dated  August  20.  1993  berwaen  the 
Covsrnanents  of  the  Uailed  Staler  and 
MalBMia: 


Category 


Other  specilic  Beiita 

aotvsoi _.. 

336/636 

340/640  

341/641   ...> _ 

347/348 

351/<J51 

645^46 

647/648 


Adjusted  t«»e>ea  month 


2,284.406  MogRwns. 
348.609  dozen. 
1,099,561  do/en. 
1,221 .366  dozea 
430,474  dozen. 
223,289  dozen. 
275,263  ( 


*The  liMta  hawa  not  been  ad|uated  to  ac- 
count tor  any  anporta  eaporfed  aMer  Dacanitoa* 
31,  1093. 

The  Committee  Cor  the  UnpienMataiion  uf 
Textile  Agraeaaats  has  da«ei«tned  tfael 
tactions  fall  within  the  foreign  affaka 
ilaihi  iiiiaaMliienpfiiiiaiaHi  rfl 

U.S.C  aootaitt^ 


Sinceaalyv 
RitaaUa^Ma. 

Chairman,  C^mmuttim  for  Itto  bnphmentation 
of  Textile  Agreemaaia^ 
|FR  Doc.  94-27553  Filed  11-4-94;  8:4Saml 
aaxaracooc  36«»-o«-» 


CONSUMER  PRODUCT  SAFETY 
COMMtSSKNt 

f>roduct  Identification;  Notice  of 
Inquiry;  Raqtiest  for  Comraanta  and 
Infomurtfon 

AQBCV:  CoosMmei  Product  Safety 

Commissioo. 

ACnON:  Notice  of  mqinry. 

summary:  The  Commisatott  frequently 
warns  the  public  about  unsafe  products 
or  works  with  induatry  lo  i 
recalls  or  other  corrective ) 
such  products  that  are  in  the  heads  of 
consumers.  However,  these  products 
can  l>e  difBcult  for  the  Commission  and 
consumers  to  identify  becauae  they 
often  lack  markings  that  specify  the 
name  and  address  of  the  manufkcturer 
or  importw. 

To  address  this  problem,  the 
Commission  ia  considering  saquinng 
Tirms  to  put  idsntifjnng  iniermation  on 
their  products.  The  Commiaidon  wiM 
also  consider  ahematiT«  ways  to 
address  the  problera.  Therefore,  the 
Commission  is  issuing  this  notice  ef 
inquiry  to  solicit  comments  from 
indnatey,  cansumers  and  all  other 
interested  parties.  The  Commiaaioo  is 
particaktfly  interested  in  receiving 
specific  iniormation  on  the  expected 
economic  eOocta  of  tihs  propoeaL 

After  evaluating  all  conanents 
received  and  all  infonnaMaa  aeaiJat^, 
the  Commiyion  will  decide  whether  ta 
propose  for  additional  public  comment 
a  product  identificatioa  rule. 

DATES;  Written  comments  in  i«spenae  to 
this  notice  of  inquiry  must  be  received 
by  the  Commission  no  later  then 
)anuary  6, 1995. 

AtMNCSaffS:  Coinments.  preferably  in 
Tive  (5)  copies,  should  be  mailbd  to  the 
Office  of  the  SarTetary,  Consumer 
I*roduct  Safety  Commission, 
Washington,  DC  20207-0091  ec 
delivered  to  room  502,  4330  Eaet  Weat 
Highvkray,  Bethesda,  Maryland  20ftl«, 
FOR  FURTHER  INFORMATION  CONTACTT 
Alan  Shakin,  Office  of  the  GeiwraF 
Counsel.  Room  700,  at  the  above 
address;  telephone  301-504-09801 

supptEMEwraiw  wronMATTW> 

A.  Backgroand 

■  ne  i^-eBuweaioa  DeeBeaMBanq^K^ 
orwBT  Btme  to  repaiT,  repnce  orivniiM' 


the  purchase  price  oi  imsafe  i 
products,  see  15  U.S.C  1274(b)  and 
20fc4<dj.  and  to  give  puhtk:  notice  of  the 
hauuda  tS  U.SwC.  1274{a)  and  2a64(c)> 
Id  addition-,  tile  Commission  fre<^entj^ 
reaches  agreements  with  firms  to  give 
public  notice  and  take  cerrective  actions 
vohintariiy  to  remove  unsafe  products 
fraan  the  raarketprece.  Itr  this  notice  we 
wili  refer  to  the  corrective  actions  of 
notice  and  repair,  replacement  and 
refund  generally  as  "recalls." 

The  Commission  cOnsistentiy  works 
ta  improve  the  effectiveness  of  recalls  of 
unsaib  consumer  pnxhjcts  by  making: 
moracansuraera  awase  of  recalls  and  by 
enesuraging  more  consumers  to  respond 
when  they  have  a  recalled  product.  The 
most  effective  recalls  occur  when 
consumers  can  be  teld  that  a  recall 
applies  to  a  particular  brand  and  model 
of  a  product  that  was-mannfactiuedaP 
a  particular  time,  and  when  all  of  this 
information  is  dlspl^ed  an  the  product 

Sometimes,  however,  the  Cemmieaioa 
cannot  even  seek  a  recall  of  an  unsafii 
product  because  the  Commissian  does 
not  know  what  firm  manufacnued, 
imported  or  distributad  the  pnxhtct  to* 
coneumers.  For  example,  since  1984  the 
Commission  knows  of  more  than  20 
children  who  choked  to  death  on  toys 
that  cuuJd  not  be  identified.  These  toys 
had  no  identiiyiag  information  en 
tfaem — except  periiaps  the  country  of 
manufiBcttire— and  the  place  of  purchase 
was  unknown. 

In  other  cases,  the  Commi^ion  is  able 
to  identify  the  firm  that  made  or 
imported  the  product  and  is  able  to 
negotiate  a  recall.  However,  the  absence 
of  identifying  information  on  the 
product  makes  it  extremely  difficult  for 
coosumers  to  know  whether  they  have 
the  recalled  product. 

A  recent  example  of  this  situation  is 
a  pacifier  that  fiaiJed  to  comply  with  the 
Commission's  aaftty  requirements.  The 
Caaomissibn  and  firm  negotiated  a  recall 
and  attempted  to  describe  the  pacifier  in 
a  joint  press  release.  However,  this 
pacifier  was  virtually  indistinguishable 
fivm  many  other  pacifiers  unaffected  by 
the  recall,  and  therefore  was  difficult  to 
describe  meaningfully  to  consumers. 
The  pease  nieeaa  described  the  afiectod 
pacifier  as  "consist[ingl  of  a  pink, 
yellow,  or  blue  guard  oc  shield  and  ring 
with  a  rubber  nipple." 

A  similar  situation  arises  when  nearly 
identical  products  are  distributed  by 
different  firms,  and  many  brands  are 
recalled.  For  example,  numerous  brands 
of  metal  tubular  bunk  beds  were 
recalled  earlier  this  year,  but  the  beds 
had  no  identifying  marks.  Many  . 

consumers  did  not  know  whether  their 
beds  were  involved  in  the  recall.  And, 
even  if  consimiers  knew  that  their  beds 


were  recalled,  they  could  not  easily 
determine  what  firm  was  responsible  fw 
manu&cturing  particular  beds.  This 
problem  occurs  frequently  with  a 
variety  of  products.  The  problem  of 
describing  recalled  products  to 
consumers  is  compounded  because  the 
media  often  shOTten,  and  may  reword, 
the  description  contained  in  the  press 
release  announcing  a  recall. 

Even  when  recalled  products  are  still 
in  the  hands  of  retailers,  it  can  be 
difficult  to  identify  the  products.  The 
manufacturer  or  importer  of  a  recalled 
product  may  not  notify  its  retail 
customers  because  it  is  no  longer  in 
business,  is  unwilling  to  do  a  recall  or 
lacks  complete  records  of  its  customers. 
In  such  situations,  the  Commission 
publicizes  the  recall,  usually  by  issuing 
a  press  release.  When  the  identifying 
information  provided  in  the  release  is 
on  the  packaging  of  the  recalled 
product,  retailers  can  quickly  remove 
the  affected  product  bom  their  shelves. 
Finally,  the  Commission  knows  from 
experience  that  recalls  sometimes  have 
to  include  products  that  do  not  present 
a  safety  problem  because  the  products 
are  not  marked  in  a  way  that  allows 
those  that  present  the  risk  to  be 
distinguished  from  the  same  model  of 
products  that  do  not.  For  example,  a 
quality  control  problem  diuing  a 
particular  week  may  have  caused  a 
defect  in  only  a  few  thousand  toys.  If 
those  toys  cannot  be  distinguished  from 
the  same  toys  manufactured  during 
different  weeks,  they  would  all  require 
recall.  On  the  other  hand,  if  the 
defective  toys  are  marked  with  a  code 
that  pinpoints  the  problem  week,  the 
scope  of  the  recall  can  be  limited  and  its 
expense  reduced.  This  result  may  be 
helpful  to  industry,  consumers  and  the 
Commission. 


B.  Scope 

Hie  Commission  enforces  safety  rules 
for  thousands  of  different  consimier 
products,  and  products  that  fail  to 
comply  are  generally  recalled.  Even  if 
no  specific  rule  applies  to  a  product,  all 
consumer  products  are  subject  to  recall 
if  they  present  a  substantial  hazard. 

Many  of  the  Commission's  safety 
rules  and  recalls  involve  children's  and 
fireworks  products.  Moreover,  these 
products  often  place  at  risk  children 
who  are  less  able  to  protect  themselves 
from  unsafe  products  than  are  adults. 
Accordingly,  at  this  time  the 
Commission  is  considering  a  product 
identification  rule  only  for  children's 
and  fireworks  products. 


C  A  Possible  Prodnct  Identification 
Proposal 

This  section  discusses  the  specific 
provisions  of  a  possible  product 
identification  proposal.  The  provisions 
are  all  subject  to  change,  particularly  if 
information  Iteceived  from  the  public 
during  the  comment  period  supports 
different  provisions  that  would 
accomplish  the  Commission's  objectives 
while  imposing  smaller  economic 
burdens  on  industry. 


1 .  Marking  Provisions 

Different  types  of  permanent  maricing 
would  be  acceptable.  Industry  members 
would  be  able  to  choose  the  type  that  is 
most  suitable  for  the  product,  and  least 
expensive,  so  long  as  the  appropriate 
information  is  commimicated  and  will 
remain  on  the  product  permanently. 

The  retail  packaging  of  consumer 
products  already  contains  a  great  deal  of 
information  and  the  amoimt  of  required 
information  has  been  kept  to  a 
minimum.  The  name  and  location  of  a 
manufacturing,  importing  or  private 
labeling  firm  located  in  the  United 
States  are  the  most  important  pieces  of 
identifying  information  to  help  the 
Commission  trace  a  product.  (As 
discussed  in  section  2(a)  below,  a  code 
on  file  with  the  Commission  may  be 
sufficient.)  If  there  is  a  recall,  it  is  also 
important  to  have  products  identified 
according  to  thefr  model  and  their 
production  run,  or  according  to  similar 
categories  that  will  help  pinpoint  the 
particular  products  that  are  unsafe.  (As 
discussed  in  section  2(b)  below,  this 
information  could  also  be  in  code.)  This 
helps  limit  recalls  to  just  the  products 
that  are  imsafe. 

The  size  and  conspicuousness  of  the 
marking  are  less  significant  in  this  type 
of  proposal  than  they  would  be  in  cme 
designed  to  provide  information  to 
consumers  at  the  time  of  purchase. 
Here,  it  would  be  sufficient  if  the 
information  can  be  read  without 
disassembly  of  the  product  or 
magnification. 

2.  Exceptions 

The  proposal  could  include  various 
exceptions  to  minimize  its  economic 
impact: 

(a)  Finns  might  prefer  to  marie 
products  with  a  code  such  as  a 
registered  trademark  or  a  corporate 
sjmibol  or  logo  in  place  of  its  name  and 
address.  The  proposal  could  permit  this 
if  the  firm  notifies  the  rnmmiyf^on  and 
waits  ten  working  da)rs  after  receipt  of 
the  notification  for  the  Commission  to 
object.  An  objection  would  be  made,  for 
example,  if  some  other  firm  was  already 
using  the  same  or  a  too  similar  code. 


(b)  The  model  and  date  of  production 
information  could  be  provided  in  code, 
as  well.  If  the  Commission  needed  to 
know  that  informaticui,  it  would  obtain 
the  code  or  the  information  from  the 
firm. 

(c)  Because  consiuner  products  vary 
greatly  in  size  and  material,  the 
Commission  recognizes  that  it  may  be 
impracticable  to  permanently  marie 
some  limited  number  of  products.  The 
proposal  would  therefore  give  firms 
some  leeway  in  compljring.  As 
examples,  it  is  impracticable  to  mark 
modeling  clay  be<^use  of  its  texture, 
and  it  is  probably  impracticable  to  mark 
small  glass  marbles.  However,  the 
containers  of  any  products  that  qualify 
for  an  exception  might  have  to  be 
permanently  marked  or  printed  with  the 
same  identifying  information.  While 
containers  may  be  discarded  or  lost,  this 
provision  is  intended  to  afford  a 
reasonable  alternative  for  products 
which  cannot  practicably  be 
permanently  marked 

(d)  Products  consisting  of  more  than 
one  piece,  such  as  a  set  or  collection, 
may  not  have  to  be  permanently  marked 
on  every  piece.  The  largest  piece  might 
have  to  be  so  marked — as  well  as  any 
container  that  comes  with  the  product 
For  example,  the  board  in  a  board  game 
(assimiing  it  is  the  largest  piece)  and  the 
box  would  be  marked,  but  not  the  dice, 
markere  or  other  pieces  in  the  game.  If 
all  pieces  in  a  set  or  collection  are 
essentially  the  same  size,  they  might  all 
have  to  be  permanently  marked.  In 
addition,  if  many  pieces  would  Call  into 
the  category  of  "the  largest,"  all  of  those 
pieces  might  have  to  be  marked.  While 
requiring  every  piece  in  a  set  or 
collection  to  be  permanently  marked 
would  be  preferable  bom  a  safety 
standpoint,  such  a  broad  provision 
might  be  unduly  burdensome. 

5.  Effective  Date 

The  Commission  solicits  all  available 
relevant  informaticm  on  an  appropriate 
effective  date,  including  industry 
cycling  schedules  for  replacing  capital 
equipment 

4.  Text  ofPosalie  Provisions 

To  obtain  specific  public  comments 
and  specific  information,  the 
Commission  is  providing  the  text  of  the 
possible  product  identification 
provisions  that  it  is  considering.  Again, 
the  Commission  emphasizes  its 
willingness  to  consider  alternative 
approaches  for  accomplishing  its 
objectives. 

The  text  of  the  possible  provisicms  is: 


UMI 
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If  an  unsafe  product  is  found  with  no 
identifying  information  on  it.  the 
Commission  may  be  unable  to 
determine  its  manufacturer,  private 
labeler  or  importer.  Corrective  action 
may  therefore  not  occur,  and  consumers 
will  remain  at  risk.  One  purpose  of  this 
proposal  is  to  assure  that  the 
Commission  will  be  able  to  identify  the 
firms  responsible  for  all  unsafa 
products,  and  be  able  to  pursue 
ooirective  actions. 

When  firms  do  take  corrective  actions, 
such  as  warning  the  public  and  recalUng 
unsafe  products,  the  lack  of  inadequacy 
of  identifying  information  may  prevent 
consumers  from  knowing  whether  they 
have  the  product  in  question.  Many 
products  look  the  same  or  similar,  and 
their  markings  may  be  the  only 
practicable  way  to  identify  them.  A 
second  purpose  of  this  proposal  is  to 
assure  that  consumers  will  be  able  to 
identify  products  that  are  the  subject  of 
warnings  and  recalls. 

If  a  product  has  been  coded  by  date 
and/or  production  run.  the  scope  of  any 
recall  of  that  product  can  be  limited  and 
its  cost  reduced.  A  third  purpose  of  this 
proposal  is  to  achieve  this  result. 

Scope 

This  proposal  applies  to  every 
children's  product  and  fireworks 
product  that  is  first  introduced  into 
interstate  commerce  on  or  after  its 
effective  date. 

Definitions 

"Children's  product"  means  "any  toy 
or  other  article  intended  for  use  by 
children,"  as  the  phrase  is  used  in  the 
Federal  Hazardous  Substances  Act  at  1 5 
U.S.C.  1261(n(lKD)  and  {q)(l)(A). 

"Fireworks  product"  means  all 
fireworks  products  that  are  subject  to 
the  requirements  at  16  CFR 
1500.14(b)(7):  1500.17(a)  (3).  (8)  and  (9): 
or  Part  1507. 

"Manufacturer"  means  any  person 
who  manufactures,  produces,  assembles 
or  imports  a  children's  product. 

"Pnvate  labeler"  means  an  owner  of 
a  brand  or  trademark  on  the  label  of  a 
children's  product  which  bears  a  private 
label,  as  the  term  "bears  a  private  label" 
is  defined  in  the  Consumer  Product 
Safety  Act  at  15  U.S.C.  2052(a)(7)(B). 

"U.S.  firm"  means  a  business  entity 
that  is  incorporated  in  a  state  or  territory 
of  the  United  States  or  that  has  officers 
or  employees  who  work  full-time  in  a 
state  or  territory  within  the  United 
States  and  who  have  authority  to  speak 
for  the  firm  on  matters  related  to 
product  recalls. 

"Permanently  marked"  means  paint- 
stenciled,  die-stamped,  molded. 


indelibly  stamped  or  otherwise 
permanently  affixed,  fastened  or 
attached  to  a  product  by  means  of  a  tag, 
token  or  other  suitable  method, 
including  seciirely  sewn  on,  so  that  the 
marking  cannot  be  readily  removed  or 
obliterated  during  normal  use  or 
reasonably  foreseeable  damage,  abuse  or 
misuse  of  the  product. 

"Set  or  collection"  means  a  product 
that  consists  of  varied  items  which  are 
intrinsically  complementary  to  its 
function,  purpose  or  use.  Examples  of 
sets  or  collections  include  jigsaw 
puzzles,  bags  of  marbles,  boxes  of 
crayons  or  colored  pencils,  building  sets 
and  board  games. 

Marking  Provisions 

Every  children's  product  and 
fireworks  product  shall  be  permanently 
marked  to  indicate:  the  name  of  the  U.S. 
firm  that  is  the  manufacturer  or  private 
labeler  of  the  product:  the  location  or 
business  address  in  the  United  States, 
including  the  city,  state  and  zip  code,  of 
the  U.S.  firm:  a  number  (such  as  a 
model  number  or  stock  number)  or 
symbol  that  identifies  the  product  and 
distinguishes  it  from  all  other  products 
which  ara  not  of  identical  construction, 
composition  and  dimensions:  and  a  date 
or  number  or  symbol  that  identifies  the 
production  run  or  date  of  manufacture 
of  the  product.  The  packaging  of  every 
product  shall  also  be  marked  or  printed 
with  the  same  information. 

The  information  described  above 
must  t>e  in  letters  and  numbers  that  are 
at  least  one-sixteenth  inch  high  and 
must  be  able  to  be  read  without  any 
disassembly  of  the  product. 

Exceptions 

A  U.S.  firm  that  would  be  identified 
on  a  product  may  notify  the 
Commission's  Office  of  the  Secretary 
that  it  intends  to  use  a  registered 
trademark,  a  corporate  symbol  or  some 
other  unique  code  instead  of  the  firm's 
name  and  address.  If  the  Commission 
does  not  object  within  ten  working  days 
after  receiving  such  notification  on 
grounds  that  the  chosen  code  would  not 
adequately  distinguished  the  firm  from 
another  company,  the  firm  nay  use  that 
code. 

The  model  and  production  run 
information  may  also  be  coded  if  the 
code  and/or  the  uncoded  information  is 
available  to  any  Consumer  Product 
Safety  Commission  representative 
immediately  upon  request  at  the 
specified  address. 

If  it  is  physically  or  technologically 
impracticable  to  permanently  mark  a 
children's  product  or  fireworks  product, 
the  required  information  shall  be 
permanently  marked  or  printed  on  (1) 


the  immediate  container  of  the  product. 
(2)  any  container  sold  with  and 
intended  to  be  used  with  the  product, 
and  (3)  any  container  sold  with  and 
intended  to  be  used  for  storage  of  the 
product  after  purchase. 

If  a  children's  product  or  fireworks 
product  is  as  set  or  collection,  only  the 
largest  component  must  be  permanently 
marked.  If  all  of  the  components  are  the 
same  size,  or  if  multiple  components  are 
"the  largest,"  all  such  components  must 
be  marked.  Unless  every  component  of 
a  set  or  collection  is  marked,  the 
containers  of  the  product  must  also  be 
marked. 

All  comments  on  this  notice  of 
inquiry  should  be  mailed  to  the  Office 
of  the  Secretary.  Consumer  Product 
Safety  Commission.  Washington,  D.C. 
20207-0001.  or  delivered  to  that  office 
at  Room  502,  4330  East  West  Highway. 
Bethesda,  Maryland  20814.  and  received 
no  later  than  January  6.  1994. 

Dated:  November  1. 1994. 
Sadye  E.  Dunn. 

Secntary.  Consumer  Product  Safety 
Commission. 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  Notice  to  Delete 
and  Amend  Systems  of  Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  delete  and  amend 

systems  of  records. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  delete  three  and 
amend  seven  systems  of  recorrlc:  in  its 
inventory  of  record  system  not:c.s 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a).  as  amended. 
DATES:  The  deletions  will  be  effective 
November  7, 1994. 

The  amendments  will  be  effective 
December  7, 1994,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Access  Programs  Manager,  SAF/ 
AAIQ.  1610  Air  Force  Pentagon. 
Washington.  DC  20330-1610. 
FOR  FURT>1ER  INFORMATION  CONTACT:  Mr. 
James  H.  Gibson  at  (703)  697-3491  or 
DSN  227-3491. 

SUPPLEMENTARY  MFORMATION:  The 
Department  of  the  Air  Force  Privacy 
systems  of  records  notices  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 


The  deleted  and  amended  systems  are 
not  within  the  purview  of  subsection  (r) 
of  the  Privacy  Act  (5  U.S.C  552a),  as 
amended,  which  requires  the 
submission  of  an  altered  system  reptwt. 
The  specific  changes  to  the  systems  of 
records  being  amended  are  set  forth 
below,  followed  by  the  systems  of 
records  notices  published  in  their 
entirety,  as  amended. 
Dated:  October  2S.  1994. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DELETIONS: 
F011  PACAF  A 

SYsraiiMME: 

General  and  Colonel  Personnel  Data 
Action  Records  (February  22,  1993,  58 
FR  10294). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  futiue.  Records 
maintained  in  this  system  have  been 
destroyed. 

F035  AFCC  A 

systemname: 

Scope  Leader  Program  (February  22, 
1993.  58  FR  10338). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

F176  AFOC  A 

SYSTEMNAME: 

Individual  Earning  Data  (February  22, 
1993.  58  FR  10476). 

Reason:  System  is  no  longer  needed. 
There  are  no  plans  to  reinstate  this 
system  in  the  future.  Records 
maintained  in  this  system  have  been 
destroyed. 

AMENDMENTS: 
F030  AF  JA  A 

SYSTEM  NAME: 

Confidential  Statement  of  Affiliations 
and  Financial  Interests  (February  22, 
1993,  58  FR  10298). 

CHANGES: 

*        •        •        •        • 

SYSTEMNAME: 

Change  system  name  to  'Confidential 
Financial  CKsclosure  Report.' 
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Force  Pentagon.  Washingtcm,  DC  20330- 
1740; 

Office  of  The  Judge  Advocate  General, 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420;  and 

Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations,  and  unified 
commands  for  which  Air  Force  is 
Executive  Agent.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices.' 

CATEGORIES  OF  MOIVnUALS  COVERED  BY  THE 
SYSTEM: 

Change  first  part  of  entry  to  read  'Air 
Force  civilian  personnel  paid  at  a  level 
of  GS-15  or  below;  Air  Force  military 
personnel  in  the  rank  of  Colonel  or 
below  whose  basic...' 


AUTHORrrV  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Delete  entry  and  replace  with  Title  I 
of  the  Ethics  in  Government  Act  of  1978 
(5  U.S.C.  App);  E.O.  12674,  Principles 
of  Ethical  Conduct  for  Government 
Officers  and  Employees,  and  5  CFR  part 
2634.' 


RETENTION  AND  OBPOSAL: 

Delete  entry  and  replace  with 
'Retained  for  six  years  after  which  they 
shall  be  destroyed,  unless  needed  in  an 
ongoing  investigation.  Those  records 
retained  for  an  ongoing  investigation 
will  be  destroyed  when  no  longer 
needed  in  the  investigation.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.' 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  "The 
Assistant  General  Counsel  for  Civilian 
Personnel  and  Fiscal  Law.  Office  of  the 
General  Counsel,  Office  of  the  Secretary 
of  the  Air  Force,  1740  Air  Force 
Pentagon,  Washington.  DC  20330-174; 
and 

The  Judge  Advocate  General. 
Headquarters  United  States  Air  Force. 
1420  Air  Force  Pentagon.  Washington, 
DC  20330-1420.' 


SYSTEM  LOCATKMl: 

Delete  entry  and  replace  with  'Office 
of  the  General  Counsel,  Office  of  the 
Secretary  of  the  Air  Force.  1740  Air 


F030  AF  JA  A 
SYSTEMNAME: 

Confidential  Financial  Disclosure 
Report. 

SYSTEM  location: 

Office  of  the  General  Counsel.  Office 
of  the  Secretary  of  the  Air  Force.  1740 
Air  Force  Pentagon.  Wasliington.  DC 
20330-1740; 


Office  of  The  Judge  Advocate  General. 
Headquarters  United  States  Air  Foit», 
1420  Air  Force  Pentagon,  Washington. 
DC  20330-1420; and 

Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations,  and  unified 
commands  for  which  Air  Force  is 
Executive  Agent.  Official  mailing 
addresses  are  pubhshed  as  an  appendix 
to  the  Air  Force's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  MOIVIDUALS  COVERED  BY  THE 

srsT&t: 

Air  Force  civilian  personnel  pvaid  at  a 
level  of  GS-15  or  below;  Air  Force 
military  personnel  in  the  rank  of 
Colonel  or  below  whose  basic  duties 
and  responsibilities  require  the  exercise 
of  judgment  on  Government  decision 
making  or  taking  action  on  (1)  the 
administering  or  monitoring  of  grants  or 
subsidies,  (2)  contracting  or 
procurement,  (3)  auditing,  or  (4)  any 
other  govemnient  activity  in  which  the 
final  decision  or  action  has  a  significant 
economic  impact  on  the  interest  of  any 
non-federal  enterprise;  and  special 
Government  employees  who  are 
"advisors'  or  'consultants.'  Army,  Navy, 
Air  Forc»,  and  Marine  Corps  active  duty 
personnel  and  civilian  employees  in  the 
same  categories  when  assigned  to 
headquarters  of  unified  and  specified 
commands  for  which  Air  Force  is 
Executive  Agent. 

CATEGORIES  OF  RECORDS  Bl  THE  system: 

Contains  the  title  of  the  individual's 
position,  date  of  appointment  in  present 
position,  agency  and  major  organization 
segment  of  the  position,  employment 
and  financial  interests,  creditors, 
interest  in  real  property,  a  list  of  persons 
fit)m  whom  information  can  be  obtained 
concerning  the  individual's  financial    ^ 
situation,  supervisor's  evaluation,  and 
Standards  of  Conduct  Counsellor/ 
Deputy  Coimsellor  review. 

AUTHORITY  FOR  MAWTEHANCE  OF  THE  SYSTEM: 

Title  I  of  the  Ethics  in  Government 
Act  of  1978  (5  U.S.C.  App.);  E.O.  12674, 
Principles  of  Ethical  Ccmduct  for 
Government  Officers  and  Employees, 
and  5  CFR  part  2634. 

PURPOSE(S): 

The  review  of  the  statements  by  the 
individual's  supervisor  and  deputy 
counselor  to  determine  the  existence  of 
or  potential  for  a  conflict  of  interest  in 
the  performance  of  official  duties. 

ROUTME  USES  OF  RECORDS  MABirABCD  Bl  1ME 
SYSrat,  BICUJDBiQ  CATEQORKS  OF  USERS 
THE  PURPOSE  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
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SS2a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  S 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

KNXKS  AND  fRACnCES  KM  STOMNQ, 
NCTMCVMQ,  ACCCSSMO,  erTAMMQ,  AND 
nW06M0  Of  RECOMOS  M  THI  SVITM: 

trONAQC: 

Paper  records  maintained  in  file 
folders. 

RcrmcvAsajTY: 
Retrieved  by  name. 

SAFfOUARM: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RCTINnOM  AND  OtSPOCAU 

Retained  for  six  years  after  which  they 
shall  be  destroyed,  unless  needed  in  an 
ongoing  investigation.  Those  records 
retained  for  an  ongoing  investigation 
will  be  destroyed  when  no  longer 
needed  in  the  investigation.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning. 

•VSTEM  MANAaCR(S)  AND  AOORESS: 

The  Assistant  General  Counsel  for 
Qvilian  Personnel  and  Fiscal  Law. 
Office  of  the  General  Counsel,  Office  of 
the  Secretary  of  the  Air  Force.  1740  Air 
^orce  Pentagon.  Washington.  DC  20330- 
1740: and 

The  Judge  Advocate  General. 
Headquarters  United  States  Air  Force, 
1420  Air  Force  Pentagon,  Washington, 
DC  20330-1420. 

NOrmCATION  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  or  visit  the 
system  manager  or  Deputy  Standards  of 
Conduct  Counsellor  at  any  system 
location. 

NKOnO  ACCESS  PROCEOUMES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  system  manager  or  Deputy 
Standards  of  Conduct  Counsellor  at  any 
system  location. 


CONTCSTMQ  RMORO  RROCtOUan: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RCCOM)  •OUnCf  CATIQORKI. 

Information  is  obtained  from  the 
individual  or  from  personnel  designated 
by  the  individuaL 

EXEMPTIONS  COafKO  FOa  THE  SYSTBI: 

None. 

F03S  AF  MP  L 


Unfavorable  Information  File  (UIF) 
(November  23,  1993.  58  FR  61870). 


CHANQCS: 


SYSTEM  LOCATION: 


Delete  entry  and  replace  with 
'Complete  Unfavorable  Information 
Files  (UIF)  are  maintained  in  the  Unit 
Orderly  Room  or  the  Military  Personnel 
Flight  (MPF).  A  copy  of  the  UIF 
simunary  sheet  is  maintained  at 
individual's  unit  of  assignment; 
geographically  separated  units  not 
collocated  with  a  servicing  MPF.  For 
officers  only  at  major  command  level; 
for  colonel,  colonel  select,  and  general 
officers  at  the  Headquarters  Air  Force 
level,  and  at  the  gaining  unit  for 
individuals  selected  for  reassignment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force 
compilation  of  record  system  notices.' 


AUTMOaiTY  POR  MAINTENANCE  Of  THE  SVSTBfl: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by;  as 
implemented  by  Air  Force  Instruction 
36-2907,  Unfavorable  Information  File 
Program;  and  E.O.  9397.' 


RETRKvabmjty: 

Add  to  end  of  entry  'or  Social 
Seoirity  Number.' 


RETENTION  ANO  DISPOSAL: 

Delete  last  sentence  and  insert 
'Computer  records  are  destroyed  by 
erasing,  deleting  or  overwriting.' 

SYSTEM  MANAGER(8)  ANO  ADDRESS: 

Delete  entry  and  replace  with 
'Assistant  Deputy  Chief  of  Stafi/ 
Personnel,  Headquarters  Air  Force 
Military  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base.  TX  78150- 
4703.' 


NOTVKATION  PROCEOUaC: 

Delete  entry  and  replace  with 
'Personnel  for  whom  optional  UIFs  exist 
are  routinely  notified  of  the  existence  of 
a  file. 

In  all  cases  personnel  have  had  the 
opportimity  or  are  authorized  to  rebut 
the  correspondence  in  the  file. 

Individuals  seeking  to  determine 
whether  this  system  of  records-contains 
information  about  themselves  should 
address  written  inquiries  to  the 
servicing  Military  Personnel  Flight  or 
Unit  Orderly  Room.  Official  mailing 
addresses  are  published  as  an  ap{>endix 
to  the  Air  Force's  compilation  of  record 
system  notices.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  servicing  Military  Personnel 
FUght  or  Unit  Orderly  Room.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  system  notices.' 


F035  AF  MP  L 

SYSTEM  NAME: 

Unfavorable  Information  Files  (UIF). 

SYSTEM  LOCATION: 

Complete  UIFs  are  maintained  in  the 
Unit  Orderly  Room  or  the  Military 
Personnel  Flight  (MPF).  A  copy  of  the 
UIF  simimary  sheet  is  maintained  at 
individual's  unit  of  assignment; 
geographically  separated  units  not 
collocated  with  a  servicing  MPF. 

For  officers  only  at  major  command 
level;  for  colonel,  colonel  select,  and 
general  officers  at  the  Headquarters  Air 
Force  level,  and  at  the  gaining  imit  for 
individuals  selected  for  reassignment. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force 
compilation  of  record  system  notices. 

CATEGORIES  Of  MOIVIOUALS  COVERED  BY  T>^ 
SYSTEM: 

Active  duty  military  personnel  who 
are  the  subject  of  an  UIF. 

CATEOORIES  Of  RECORDS  IN  THE  SYSTEM: 

Derogatory  correspondence 
determined  as  mandatory  for  file  or  as 
appropriate  for  file  by  an  individual's 
commander.  Examples  include  written 
admonitions  or  reprimands;  court- 
martial  orders;  letters  of  indebtedness, 
or  control  roster  correspondence  and 
drug/alcohol  abuse  correspondence. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 


as  implemented  by  Air  Force  Instruction 
36-2907,  Unfavorable  Information  File 
Program;  and  E.O.  9397. 

PURPOSE(S): 

Reviewed  by  commanders  and 
personnel  officials  to  assure  appropriate 
assignment,  promotion  and  reenlistment 
considerations  prior  to  effecting  such 
actions.  UIFs  also  provide  information 
necessary  to  support  administrative 
separation  when  further  rehabilitation 
efforts  would  not  be  considered 
effective. 

ROUTME  USES  OF  RCCOROS  MAMTAMED  IN  THE 
SYSTEM,  MCLUOMQ  CATEQORES  Of  USERS  AND 
THE  PURPOSE  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  IXDD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRCVMQ,  ACCESSMO,  RETAMMQ,  AND 
DISPOSMO  OF  RECORDS  M  THE  SYSTEM: 

STORAQE: 

Maintained  in  visible  file  binders/ 
cabinets  and  in  computers  and  on 
computer  output  products. 

RETRIEVASaJTY: 

Retrieved  by  name  or  Social  Security 
Number.      -\ 

SAFEGUARDS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 
Computer  records  are  protected  by 
computer  software. 

RETENTION  AND  disposal: 

UIFs  are  maintained  for  one  year  from 
the  effective  date  of  the  most  recent 
correspondence,  except  when  the  file 
contains  docimientation  pertaining  to 
Articles  15,  Court-Martial  or  certain 
dvil  court  convictions,  in  which  case 
the  retention  period  is  two  years  from 
the  date  of  that  correspondence.  Files 
are  automatically  destroyed  upon 
separation  or  retirement,  and  on  an 
individual  basis  when  the  individual's 
commander  so  determines.  Destroy  by 
tearing  into  pieces,  shredding,  pulping, 
macerating,  or  burning.  Computer 
records  are  destroyed  by  erasing, . 
deleting  or  overwriting. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Assistant  Deputy  Chief  of  Staff/ 
Persoimel,  Headquarters  Air  Force 
Military  Personnel  Center.  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Personnel  for  whom  optional  UIFs 
exist  are  routinely  notified  of  the 
existence  of  a  file.  In  all  cases  personnel 
have  had  the  opportunity  or  are 
authorized  to  rebut  the  correspondence 
in  the  file. 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the 
servicing  Military  Personnel  Flight  or 
Unit  Orderly  Room.  Official  mailing 
addresses  are  pubUshed  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
system  notices. 

RECORD  ACCESS  PROCEDUfttS: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  should  address  written  inquiries 
to  the  servicing  Military  Personnel 
Flight  or  Unit  Orderly  Room.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  system  notices. 

CONTESTMQ  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Supervisory  reports  or  censures  and 
documented  records  of  poor 
performance  or  conduct. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBlC 

None. 
F035  HOC 
SYSTEM  NAME: 

Chaplain  Personnel  Action  Folder 
(February  22, 1993.  58  FR  10354). 

CHANGES: 
SYSTEM  location: 

Delete  entry  and  replace  with  'Office 
of  the  Chief  of  Chaplains,  Headquarters 
United  States  Air  Force,  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Delete  entry  and  replace  with  'This  is 
a  grouping  of  information  for  each 
active  duty  United  States  Air  Force 
Chaplain.  Items  of  information  in  these 


folders  include,  but  not  limited  to 
current  official  photograph,  current 
career  brief,  summary  of  education, 
officer  career  objective  statement, 
chaplain  services  personnel  evaluation, 
copy  of  chaplain's  ecclesiastical 
endorsement,  copy  of  appointment 
orders,  copy  of  initial  extended  active 
duty  orders,  copies  of  assignment  action 
documents,  correspondence  between 
the  Chaplains  and  Headquarters  USAF/ 
Chief  of  Chaplains,  requests  for  special 
personnel  actions  and  dispositions 
curtailments.' 

AUTHORITY  FOR  MAMTENANCE  Of  THE  SYSTEM: 

Delete  entry  and  replace  with  '10 
U.S.C.  8013,  Secretary  of  the  Air  Force: 
Powers  and  duties;  delegation  by,  and 
10  U.S.C.  8067,  Designation:  Officers  to 
perform  certain  professional  functions.' 

PURPOSE(S): 

Delete  'Personnel  Division'  and  insert 
'Chaplain  Support  Element' 


SYSTEM  MANAGER(S)  ANO  ADDRESS: 

Delete  entry  and  replace  with  'Chief 
of  Chaplains,  Headquarters  United 
States  Air  Force,  172  Luke  Avenue,  3rd 
Floor,  Washington,  DC  20330-5113.' 

NOTIRCATION  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Chaplain  Support  Element, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor, 
Washington,  DC  20330-5113.' 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chaplain  Support  Element, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor, 
Washington,  DC  20330-5113.' 


F035  HC  C 
SYSTEM  NAME: 

Chaplain  Persoimel  Action  Folder. 

SYSTEM  LOCATION: 

Office  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor, 
Washington,  DC  20330-5113. 

CATEGORIES  Of  MDMDUALS  COVERED  BY  THE 
SYSTEM: 


Active  Duty  Chaplains. 
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CATKKMmS  W  RtOONM  MlHi  •VSTM: 

This  is  •  grouping  of  infonnation  lor 
cach  activ*  duty  UoitMl  States  Air  Forca 
Chaplain.  Itams  of  infonnation  in  these 
foMefs  inchide,  but  not  limited  to 
current  oiSciai  photograph,  current 
career  brief,  summary  of  education, 
officer  career  objective  statement, 
chaplain  aarvicas  paraonnet  evaluation, 
copy  of  chaplain's  ecclesiastical 
endorsement,  copy  of  appointment 
orders,  copy  of  initial  extended  active 
duty  orders,  copies  of  assignment  action 
documents,  correspondence  between 
the  Chaplains  and  Headquarters  USAF/ 
Chief  of  Chaplains,  requests  for  special 
personnel  actions  and  dis{M>sitions 
curtailments. 

AtfTHOMTY  rOR  MAMnNANCf  OF  THE  SYSrat: 

10  U.S.C  8013.  Secretary  of  the  Air 
Force:  Powers  and  duties:  delegation  by. 
and  10  U.S.C.  8067,  Designation: 
Officers  to  perform  certain  professional 
functions. 

RNWOM<S): 

The  documents  maintained  in  these 
folders  are  utilized  by  the  Resource 
Manager  in  Headquarters  United  States 
Air  Force/Chief  of  Chaplains.  Chaplain 
Support  Element,  assignment  selection 
of  chaplains.  Because  of  the  necessity  to 
insure  an  equitable  denominational 
spread  of  chaplains  on  an  installation 
and  to  insure  the  proper  placement  of 
specially  qualified  chaplains,  it  is 
necessary  to  maintain  current 
informatioo  on  each  chaplain. 

ROUTVIE  USES  OF  RECORDS  MAMTAINCO  M  THE 
SYSTEM,  MCUJOmO  CATEQOMES  Of  USEHS  AND 
THE  FURFOCSS  Of  SUCH  MtS: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoO  as  a  routine  use  pursuant  to  5 
U.S.C.  5S2a(bH3)  as  follows: 

Records  may  be  disclosed  to 
endorsing  agents  concerning  the 
qualifications  of  their  chaplains  for 
continued  duty  as  representatives  of 
their  denominations. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


I  AND  PfUCnCES  FOR  STORING, 
WtlWWHa.  ACCESSMO,  RET  AMMO,  AND 
OttPOSMO  OP  RECORDS  M  THE  SYSTEM: 

STOfUQC: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETWEVAMJTV: 

Retrieved  by  name. 


SAFCQUAMtt: 

Records  an  accessed  by  custodian  of 
the  recoid  tystam.  and  by  person(s) 
responsible  for  aarvicdng  the  rsootd 
system  in  performancs  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 


RklENTIOM 

Retained  for  2  years  after  separ^ion 
then  destroyed  by  macerating  or 
burning. 

SYSTEM  MAWAOEISS)  AND  AOORESS: 

Chief  of  Chaplains.  Headquarteis 
United  States  Air  Force.  172  Luke 
Avenue,  3rd  Floor.  Washington.  DC 
2033O--6113. 

NOmCAYKM  MOCSMWS: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the 
Chaplain  Support  Clement, 
Headquarters  United  States  Air  Force. 
172  Luke  Avenue.  3rd  Floor, 
Washington.  DC  20330-5113. 


RECOMO I 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chaplain  Support  Element, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue.  3rd  Floor. 
Washington.  DC  20330-5113. 

COWTESTMO  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  publishedin  Air  Force  InstructioD 
37-132:  32  CFR  part  8Q6b;  or  may  be 
obtained  from  the  system  manager. 

RKORO  tOURCC  CATCOOWCt: 

Member's  personnel  action  requests/ 
preferences  and  infonnation  retrieved 
from  the  Advanced  Personnel  Data 
System  (ADPS). 

EXEMmOM  CLAMH)  FOM  THE  SYSTBl: 
None. 

F035  HC  D 

SYSTBINAME: 

Chaplain  Applicant  Processing  Folder 
(Novfmber23,  1993.  58  FR  61872). 

CMAMQB: 


CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  with  'Forms 
and  information  used  by  the  Chaplain 
Support  Element,  Headquarters  United 
States  Air  Force,  in  processing 
chaplains  to  active  duty  includes 


informaticm  worksheets:  letters  of 
recommendation:  interview  summary 
sheets;  application  for  appointment  as 
reserve  of  the  Air  Force;  application  for 
extended  active  duty,  with  uie  United 
States  Air  Pores;  dri^  abuse  certificate: 
statement  (rf  personal  history;  national 
agency  check  request;  repmt  of  medical 
examination:  report  of  medical  history; 
fingerprint  card;  checklist  for  chaplain 
appointment;  ecclesiastical 
endorsement;  certificate  of  continuance 
of  ecclesiastical  endorsement;  certificate 
of  seminary  graduation  and  ordination; 
official  transcripts  of  college  education, 
and  personal  correspondence  between 
resource  manager  and  applicant 
regarding  status  of  his  application.' 


RETBfTION  AND  D6P06AL: 

Delete  entry  and  replace  with  'Once 
applicant  is  accessed,  forms  are  sent  to 
Air  Force  Military  Personnel  Center 
(AFMPC)  for  entry  into  the  Master 
Personnel  Records  Group.  Items  not 
needed  by  AFMPC  are  destroyed.  If 
applicant  does  not  qualify  for 
appointment,  file  is  destroyed  or 
returned  to  the  applicant.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.' 


F035  HC  0 
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Chaplain  Applicant  Processing 
Folder. 

SYSTEM  LOCATION: 

Oflice  of  the  Chief  of  Chaplains, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue.  3rd  Floor. 
Washington.  DC  20330-5113. 

CATEQOMES  OP  SniWUALS  COVERED  BY  THE 
SYSTEM: 

Chaplaincy  applicants  and  Reserve 
Chaplains  applying  for  active  duty. 

CATEOORIES  OF  RECORDS  M  THE  SYSTEM: 

Forms  and  infonnation  used  by  the 
Chaplain  Support  Element. 
Headquarters  United  States  Air  Force,  in 
processing  chaplains  to  active  duty 
includes  infonnation  worksheets;  letters 
of  recommendation:  interview  summary 
sheets;  application  for  appointident  as 
reserve  of  the  Air  Force;  application  for 
extended  active  duty  with  the  United 
States  Air  Force:  drug  abuse  certificate: 
statement  of  personal  history;  national 
agency  check  request;  report  of  medical 
examination;  report  of  medical  history: 
fingerprint  card;  checklist  for  chaplain 
appointment:  ecclesiastical 
endorsement:  certificate  of  continuance 
of  ecclesiastical  endorsement;  certificate 


of  seminary  graduation  and  ordination; 
official  transcripts  of  college  education, 
and  personal  correspondence  between 
resource  manager  and  applicant 
regarding  status  of  his  application. 

AirmomTY  FOR  MASfTENANCE  OF  THE  SYSTBi: 
10  U.S.C.  8067,  Designation:  Officers 
to  perform  certain  professional 
functions,  and  8293,  Commissioned 
officers;  chaplains:  Original 
appointment:  examination:  as 
implemented  by  Air  Force  Instruction 
36-2005.  Appointment  in 
Commissioned  Grades  and  Designation 
and  Assignment  in  Professional 
Categories  Reserve  of  the  Air  Force  and 
United  States  Air  Force  (Temporary). 

PURFOSE(8): 

The  docimients  maintained  in  these 
transitory  folders  are  used  by  the 
resource  manager  in  processing 
chaplain  applicants  to  active  duty. 

nOUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCtUOMQ  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiu«s 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these 
records,  or  information  contained 
therein,  may  specifically  be  disclosed 
outside  the  DOD  as  a  routine  use 
pursuant  to  5  U.S.C.  552a(b)(3)  as 
follows: 

The  'Blanket  Routine  Uses'  pubUshed 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  8T0RM0, 
RETRCVSM,  ACCESSSM,  RETAMSM,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

Maintained  in  visible  file  binders/ 
cabinets. 

RETRKVASnJTY: 

Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Once  applicant  is  accessed,  forms  are 
sent  to  Air  Force  MiUtary  Personnel 
Center  (AFMPC)  for  entry  into  the 
Master  Personnel  Records  Group.  Items 
not  needed  by  AFMPC  are  destroyed.  If 
applicant  does  not  qualify  for 
appointment,  file  is  destroyed  or 
returned  to  the  applicant.  Records  are 
destroyed  by  tearing  into  pieces. 


shredding,  pulping,  macerating  or 
burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief  of  Chaplains,  Headquarters . 
United  States  Air  Force,  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Chief  of 
Chaplains,  Headquarters  United  States 
Air  Force,  172  Lidce  Avenue,  3rd  Floor. 
Washington,  DC  20330-5113. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
"  about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Chief  of  Chaplains,  Headquarters 
United  States  Air  Force,  172  Luke 
Avenue,  3rd  Floor,  Washington,  DC 
20330-5113. 

CONTESTMG  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Regulation 
12-35;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual's  application. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTBI: 

None. 
F035  HC  E 

SYSTEM  NAME: 

Assignment  Action  File  (January  26, 
1994.  58  FR  3670). 

CHANGES: 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Delete  entry  and  replace  with  'Forms 
used  by  the  Chaplain  Support  Element, 
Headquarters  United  States  Air  Force, 
for  accession  and  assignments  of 
Chaplains  on  active  duty  and  other 
chaplain  personnel  actions.  They  also 
contain  information  and  actions 
pertaining  to  individuals  in  the  areas  of 
duty  Air  Force  Specialty  Code  (AFSC) 
change  requests,  toiu-  length  change 
requests,  humanitarian  reassignments 
and  copies  of  messages  directing  such 
actions.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  'Chief  of  Chaplains'  and  insert 
'Chaplain  Support  Element.' 


NOTIFICATION  PROCEDURE: 

Delete  'Office  of  the  Chief  of 
Chaplains'  and  insert  'Chaplain  Support 
Element' 

RECORD  ACCESS  PROCEDURES: 

Delete  Office  of  the  Chief  of 
Chaplains'  and  insert  'Chaplain  Support 
Element.' 


F035  HC  E 

SYSTEM  NAME: 

Assignment  Action  File. 

SYSTEM  LOCATION: 

Office  of  the  Chief  of  Chaplains. 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor, 
Washington,  DC  20330-5113. 

CATEGORKS  OF  MDWDUALS  COVERED  BY  THE 
SYSTEM: 

Active  Duty  Chaplains. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Forms  used  by  the  Chaplain  Support 
Element,  Headquarters  United  States  Air 
Force,  for  accession  and  assignments  of 
Chaplains  on  active  duty  and  other 
chaplain  personnel  actions.  They  also 
contain  information  and  actions 
]>ertaining  to  individuals  in  the  areas  of 
duty  Air  Force  Specialty  Code  (AFSC) 
change  requests,  tour  length  change 
requests,  humanitarian  reassignments 
.  and  copies  of  messages  directing  such 
actions. 

AUTHORITY  FOR  MABITENANCE  OF  THE  SYSTat 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by; 
and  10  U.S.C.  8067,  Designation: 
Officers  to  perform  certain  professional 
functions,  as  implemented  by  Air  Force 
Instruction  36-2110,  Officer 
Assignments. 

PURPOSE(S): 

Records  are  used  to  answer  requests 
for  assignment  changes,  tour  length 
changes,  duty  AFSC  requests,  special 
assignment  consideration. 

ROUTME  USES  OF  RECORDS  MAMTAMED  M  THE 
SYSTEM,  MCLUDSIG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
sp>ecifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 


UMI 


55456 Fedwmi  RegMter  /  Vol  59,  Na  214  /  Monday,  November  7.  1994  /  Notices 


Federal  Regbter  /  Vol.  59.  No.  214  /  Monday.  November  7,  1994  /  Notices 


55457 


MUCm  AMD  PWACnCCi  RM 
NCTMKVMO,  ACCnHM^n 

DoroMNa  or  NtooNos  M  INK  svsrai: 

STORAQI: 

Maintained  in  visible  file  binders/ 
cabinets. 

MTNiVAaUTT: 

Retrieved  by  name. 

SAraOUANOS: 

Records  are  accessed  by  custodian  of 
the  record  system  and  by  persons 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  who  are  properly  screened  and 
cleared  for  need-to-know.  Records  are 
stored  in  locked  cabinets  or  rooms. 

METOfTION  AND  IMPCCAL:  ' 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  qiacerating.  or 
burning. 

SVSTEM  IMNAQCM(8)  AND  AOOnnS: 
Chaplain  Support  Element, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue,  3rd  Floor, 
Washington.  DC  20330-5113. 

NOnnCATION  mOCCDUM: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
«vritten  inquiries  to  tbe  Chaplain 
Support  Element.  Headquarters  United 
States  Air  Force,  172  Luke  Avenue,  3rd 
Floor.  Washington,  DC  20330-5113. 

RfCOm)  ACCESS  PNOCSOURES: 

Individuals  seeking  to  access  records 
about  tbemaetves  contained  in  this 
system  should  address  written  requests 
to  the  Chaplain  Support  EUement, 
Headquarters  United  States  Air  Force, 
172  Luke  Avenue.  3rd  Floor, 
Washington,  DC  20330-5113. 

COMTCSTMO  RECORD  PNOCEOURES:    ° 

The  Air  Force  rules  for  accessing 
records  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  pubhshed  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOOWES. 

Member's  application  and 
information  retrieved  from  the 
Personnel  Data  System  (PDS). 

KMTMttVtTBI: 


None. 
F050  AF8PACECOM  A 


CNANQESS 
SVSmiLOCATIOM: 

Delete  entnr  and  replace  with 
'Operations  fughts  at  all  Wnlts  within 
Air  Force  SiMce  Command,  and  training 
flights  at  all  operations  support 
squadrons  widiin  20th  Air  Force. 
Official  mailing  addresses  are  published 
as  an  appendix  to  tbe  Air  Force's 
compilation  of  record  systems  notices.' 


separates  or  transfers  to  another  USAF 
ma)or  command,  the  file  is  returned  to 
the  individual.  Compute  records  are 
deleted  from  the  data  base  upon 
individual's  departure  from  unit' 


Space  Command  Operations  Training 
IFebruary  22.  1993. 5S  FR  10394). 


CATiOOWeo>S«>RSOIMtJCOtPW>»YTM« 

SYSTEM: 

Delete  entry  and  replace  with  'Air 
Force  Space  Command  military 
pwsonnel  currently  assigned  to 
operational  duties  with  space,  spacelift, 
intercontinental  ballistic  ^riiyril^!. 
warning  and  surveillance  systems 
equipment." 

CATEOONKS  OS  RCCONM  St  THE  SVSTBI: 

Add  'proficiency  rating'  between  the 
words  'scores  and  name.' 

AUTHORfTV  TOR  MASITENANCE  OP  TMS  SVtnM: 

Delete  entry  and  replace  with  '10 
U.S.C  8013.  Secretary  of  the  Air  Force: 
Powers  and  duties:  delegation  b^  and 
Air  Force  Space  Conunand  Instruction 
36-2202,  Operations  Training  and 
Standardization  and  Evaluation 
Programs.' 

PURP08E(S): 

Delete  entry  and  replace  with  To 
develop  a  record  source  of  operations 
personnel  qualifications,  capabilities 
and  historical  data  for  analysis  by  urut 
and  operations  support  squadrons  to 
determine  individual  overall  job 
qualifications.  The  files  will  provide  a 
source  of  data  to  help  ensure  weapon 
system  currency  and  adequacy  of  future 
training  requirements.' 


storaoe: 

Add  to  end  of  entry  'in  computers  and 
on  computer  output  products.' 


SASEQUAROe: 

Delete  entry  and  replace  with 
'Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  sofiware.' 

RCTENnON  AND  OOTOSAU 

Delete  entry  and  replace  with  'Manual 
files  are  forwarded  to  gaining  unit  upon 
permanent  change  of  station  to  another 
Space  Command  unit.  If  individual 


UMI 


Delete  entry  and  replace  with 
'Director  of  Operations  and  Operations 
Training,  Testing  Standardization  and 
Evaluation,  and  Configuration  Control 
Division  at  Headquarters  Air  Force 
Space  Command. 

Operations  officers  at  Air  Force  Space 
Command  units  with  a  space,  spacelift. 
intercontinental  ballistic  rttissile. 
warning,  or  surveillance  mission. 

Operations  officers  at  20th  Air  Force 
operations  support  squadrons.  Official 
mailing  addresses  are  published  as  an 
appoadix  to  the  Air  Force's  compilation 
of  record  s]rstems  notices.' 

WOTglCA'ngtt  PROCEDURE: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  determine 
whether  this  system  of  records  craitains 
information  on  themselves  should 
address  written  inquiries  to  the  EXrector 
of  Operations  and  Operations  Training, 
Testing  Standardization  and  Evaluation, 
and  Configuration  Control  Division  at 
Headquarters  Air  FcHce  Space 
Command: 

Operations  officers  at  Air  Force  Space 
Conunand  units  with  a  space,  spacelift, 
intercontinental  ballistic  missile, 
warning,  or  stirveillance  mission;  or 

Operations  officers  at  20th  Air  Force 
operations  support  squadrons.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

Requests  to  determine  existence  of 
record  should  include  full  name,  grade 
and  approximate  dates  individual  was 
assigned  to  Air  Force  Space  Command, 
space,  warning  and  surveillance  duties 
after  1  Sep  1983,  or  intercontinental 
ballistic  missile  duties  after  1  July  1993 

RECORD  ACCESS  PROCEDURES: 

Delete  entry  and  replace  with 
'Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
EMrector  of  Operations  and  Operations 
Training,  Testing  Standardization  and 
Evaluation,  and  Configuration  Control 
Division  at  Headquarters  Air  Force 
Space  Command: 

Operations  officers  at  Afr  Force  Space 
Command  units  with  a  space,  spacelift, 
intercontinental  ballistic  missile, 
warning,  or  surveillance  mission:  or 

Operations  officers  at  20th  Air  Force 
operations  support  squadrons.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 


Requests  to  access  records  should 
include  full  name,  grade  and 
approximate  dates  individual  was 
assigned  to  Air  Force  Space  Command, 
space,  warning  and  siirveillance  duties 
after  Sep.  1, 1983,  or  intercontinental 
ballistic  missile  duties  after  )uly  1, 
1993.' 


F050  AFSPACECOM  A 
SVSTEM  NAME: 

Space  Command  Operatimis  Training 
(February  22, 1993,  58  FR  10394). 

SYSTEM  location: 

Operations  flights  at  all  units  within 
Air  Force  Space  Command,  and  training 
flights  at  all  operations  support 
squadrons  wiUiin  20th  Air  Force. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CATEGORIES  OF  RKMVIDUALS  COVERED  BY  THE 
SYSTEM: 

Air  Force  Space  Command  military 
personnel  cturently  assigned  to 
operational  duties  with  space,  spacelift, 
intercontinental  ballistic  missile, 
warning  and  surveillance  systems 
equipment. 

CATEGORIES  OF  RECORDS  SI  THE  8Y8TBI1: 

Records  related  to  qualifications, 
training/evaluation  accomplishment, 
stafl'/crew  alphanumeric  identifier,  type 
training/evaluation,  scores,  proficiency 
rating,  name,  grade,  unit  assigned,  and 
dates  of  training  or  evaluation. 

AUTHORITY  FOR  MAMTB«ANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
and  Air  Force  Space  Command 
Instruction  36-2202,  Operations 
Training  and  Standardization  and 
Evaluation  Programs. 

PURPOSE(S): 

To  develop  a  record  source  of 
operations  persoimel  qualifications, 
capabilities  and  historical  data  for 
analysis  by  unit  and  operations  support 
squadrons  to  determine  individual 
overall  fob  qualifications.  The  files  will 
provide  a  source  of  data  to  help  ensure 
weapon  system  currency  and  adequacy 
of  future  training  requirements. 

ROVHNE  uses  OF  RECORDS  MAWTAMH)  S«  THE 
SYSTEM,  SWUIOMO  CATEQORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  puratiant  to  5 
U.S.C  552a(b)(3)  as  follows: 


The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRKVBIQ,  ACCESSSM.  RETABSNQ.  AND 
OISPOSVIQ  OF  RECORDS  M  THE  SYStan: 

STORAGE: 

Maintained  in  file  folders  in 
computers  and  on  computer  output 
products. 

RETRSVABRJTV: 
Retrieved  by  name. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTION  AND  disposal: 

Manual  files  are  forwarded  to  gaining 
unit  upon  permanent  change  of  station 
to  another  Space  Command  unit  If 
individual  separates  or  transfers  to 
another  USAF  major  command,  the  file 
is'retumed  to  the  individual.  Computer 
records  are  deleted  from  the  data  base 
upon  individual's  departure  fitnn  unit. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  Operations  and  Operations 
Training,  Testing  Standardization  and 
Evaluation,  and  Configiu^tion  Control 
Division  at  Headquarters  Air  Force 
Space  Command. 

Operations  officers  at  Air  Force  Space 
Command  units  with  a  space,  spacelift, 
intercontinental  ballistic  missile, 
warning,  or  surveillance  mission. 

Operations  officers  at  20th  Air  Force 
operations  support  squadrons.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  compilation 
of  record  systems  notices. 

NOTnCATION  PROCBMJRE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inqtiiries  to  the  Director 
of  Operations  and  Operations  Training, 
Testing  Standardization  and  Evaluation, 
and  Conf^uration  Control  Division  at 
Headquarters  Air  Force  Space 
Command; 

Operations  officera  at  Air  Force  Space 
Command  imits  with  a  space,  spacelift, 
intercontinental  ballistic  missile, 
warning,  or  surveillance  mission;  or 

Operations  officera  at  20th  Air  Force 
operations  suppcnl  squadrons.  Official 
mailing  addresses  are  published  as  an 


appendix  to  the  Air  Force's  OHnpilation 
of  record  systmns  notices. 

Requests  to  determine  existence  of 
record  should  include  full  name,  grade 
and  approximate  dates  individual  was 
assigned  to  Air  Force  Space  Command, 
space,  warning  and  siuveillance  duties 
after  Sep.  1, 1983,  or  intercontinental 
ballistic  missile  duties  after  July  1, 1993. 

RECORD  ACCESS  PROCEDURES: 

individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Director  of  Operations  and 
Operations  Training.  Testing 
Standardization  and  Evaluation,  and 
Configuration  Control  Division  at 
Headquarters  Air  Force  Space 
Command; 

Operations  officera  at  Air  Force  Space 
Command  imits  with  a  sfwce,  spacelift, 
intercontinental  ballistic  missile, 
warning,  or  surveillance  mission;  or 

Operations  officers  at  20th  Air  Force 
operations  support  squadrons.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Air  Force's  cbmpilation 
of  record  systems  notices. 

Requests  to  access  records  should 
include  full  name,  grade  and 
approximate  dates  individual  was 
assigned  to  Air  Force  Space  Command, 
space,  warning  and  surveillance  duties 
after  Sep.  1, 1983,  or  intercontinental 
ballistic  missile  duties  after  July  1, 1993. 

CONTESTWG  RKORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEOORKS: 

Information  will  be  obtained  from  the 
individual  and  frtim  instructora  or 
Standardization  Evaluatora. 

EXBiPnONS  CLASie)  FOR  THE  SYSTBH: 

None. 
F110  AF  JA  A 
SYSTEM  NAME: 

Legal  Assistance  Administration 
(April  25,  1994,  59  FR  19699). 

CHANGES: 


AUTHORITY  FOR  MAMTENANCE  OF  THE  SVSTBI: 

Delete  '10  U.S.C.  8072'  and  insert  '10 
U.S.C.  8037.' 

*        •        •        •        * 

F110  AF  JA  A 
SYSTEM  NAME: 

Legal  Assistance  Administration. 
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svsmi  locatioh: 

Air  Force  Legal  Services  Agency, 
Legal  Assistance  Division.  172  Luke 
Avenue,  Washington.  DC  20332-5113. 

Headquarters  of  major  commands  and 
at  all  levels  down  to  and  including  Air 
Force  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATIOOWCS  OF  MOIVKNJALS  COVEnCD  lY  THE 
aviTBi: 

Active  duty  and  retired  military 
personnel,  and  their  dependents  and  Air 
Force  civilian  personnel  stationed 
overseas. 

CATEOOMCS  Of  KECOMM  M  THi  SVSTEM: 

Social  Security  Numbers,  and 
personal  letters  and  documents 
furnished  by  person  seeking  advice  and 
legal  assistance  record. 

^UTHOmrV  rem  MAMTENANCt  Of  THC  systbn: 

10  U.S.C.  8037.  Judge  Advocate 
General:  Appointment  and  duties;  and 
E.O.  9397. 

Records  kept  to  render  proper  advice 
for  continuing  assistance.  Used  by 
attorney  and  client  with  attorney-client 
relationship  to  assist  in  personal  legal 
problems. 

NOureiE  USES  of  nccoros  maintaineo  in  tne 

SYSTEM.  MCLIKMNG  CATEGOMIES  OF  USERS  AND 
THi  fUWWEI  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
SS2a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b](3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Air  Force's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

KUOES  AMD  PMACTKCS  fOA  STOeiNO, 
RETmEVMO,  ACCESSMO,  RETAMING.  AND 

omfouma  of  recoaos  m  the  system: 

STOMAQC: 

Maintained  in  file  folders,  card  files, 
in  computers  and  on  computer  output 
products. 

RcnuEVAsaJTv: 

Retrieved  by  name  or  Social  Security 
Number. 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  performance  of  their  official 
duties.  Records  are  stored  in  locked 
cabinets  or  rooms.  Computers  must  be 
1  with  a  password. 


WailMIIOM  AWO  OgPOSAL; 

Retained  in  office  files  until 
superseded,  obsolete,  no  longer  needed 
for  reference,  or  on  inactivation,  then 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTm  MANAQEfl(S)  AND  AOOAESS: 

Commander,  Air  Force  Legal  Services 
Agency,  172  Luke  Avenue,  Suite  343, 
Washington.  DC  20332-5113. 

Legal  Assistance  Officers  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

NOTVICATION  raOCCOURC: 

Individuab  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  themselves  should 
address  written  inquiries  to  the  Air 
Force  Legal  Services  Agency,  Legal 
Assistance  Division,  172  Li^e  Avenue. 
Washington.  DC  20332-5113;  or  to 

Legal  Assistance  Officers  at  Air  Force 
installations.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

RECOMO  Access  paoctouacs: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  written  requests 
to  the  Air  Force  Legal  Services  Agency. 
Legal  Assistance  Division,  172  Luke 
Avenue,  Washington,  DC  20332-5113; 
or  to 

Legal  Assistance  Officers  at  Air  Force 
installations.  OfTicial  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

OONTCSTSM  aCCOaO  PaOCEOURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

ascoao  souncc  categories: 
Information  furnished  by  client. 

EXEMPTIOMS  CtAMfKO  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  94-27282  Filed  11-04-94;  8:45  am] 
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Dapartnwnt  of  the  Army 

Intent  to  Prepare  a  Draft  Programmatic 
Envkonmantai  Impact  Statement 
(DEIS)  for  tlia  Evargiades  Construction 
Projact,  Pahn  Baach,  Martin, 
Ofcaacftobaa,  Handry,  Collier,  Broward 
and  Dada  Coiuntiaa,  Florida 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DOD. 

action:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers,  along  with  the 
South  Florida  Water  Management 
District  (SFWMD)  and  certain 
cooperating  agencies,  intends  to  prepare 
a  Draft  Programmatic  Environmental 
Impact  Statement  (DEIS)  on  the 
feasibility  of  implementing  the  under 
the  State  of  Florida's  Everglades  Forever 
Act  of  1994.  the  Everglades 
Construction  Project  in  Palm  Beach. 
Martin,  Okeechobee,  Hendry,  Collier. 
Broward  and  Dade  Counties.  Florida. 
ADDRESSES:  U.S.  Army  Corps  of 
Engineers,  Jacksonville  District,  P.O. 
Box  4970,  Jacksonville,  Florida  32232- 
0019. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  Porter,  (903)  232-2259. 
SUPP1.EMENTARY  INFORMATION:  a.  The 
Everglades  Forever  Act  of  1994  (Chapter 
373.4592.  F.S.)  requires  the  SFWMD  to 
obtain  authorization  for  the 
construction,  operation  and 
maintenance  of  the  Everglades 
Construction  Project.  The  U.S.  Army 
Corps  of  Engineers  participation  will 
include  Section  404  permitting 
activities,  NEPA  docimientation  of  this 
project,  and  participation  in  the 
implementation  of  several  components 
of  the  project.  The  project  involves  the 
creation  of  six  (6)  Stormwater  Treatment 
Areas  (STAs)  and  three  (3)  Hydroperiod 
Restoration  elements.  It  also  includes 
changes  in  the  operation  of  Lake 
Okeechobee  and  other  features  of  the 
Central  and  Southern  Florida  Project. 
The  magnitude  and  duration  of  the  plan 
is  such  that  the  U.S.  Army  Corps  of 
Engineers  determined  that  a 
programmatic  EIS  should  be  prepared 
for  the  entire  plan  pursuant  to  Section 
404  of  the  Clean  Water  Act. 

b.  Scoping:  The  scoping  process  as 
outlined  by  the  Council  on 
Environmental  Quality  will  be  utilized 
to  involve  Federal,  State,  and  local 
agencies;  and  other  interested  persons 
and  organizations.  A  scoping  letter  will 
be  sent  to  interested  Federal.  State,  and 
local  agencies  requesting  their 
comments  and  concerns  regarding 
issues  they  feel  should  be  addressed  in 
the  EIS.  Interested  persons  and 
organizations  wishing  to  participate  in 


the  scoping  process  should  contact  the 
Corps  of  Engineers  at  the  address  above. 
Significant  issues  anticipated  include 
concern  for;  local  groundwater  recharge, 
water  quality,  water  supply,  recreation, 
wetlands,  fish  and  wildlife,  and  land 
use.  Public  scoping  meetings  will  be 
held  in  the  near  future,  the  exact 
location,  dates,  and  times  will  be 
announced  in  public  notices  and  local 
newspapers. 

c.  It  is  estimated  that  the  DEIS  will  be 
available  to  the  public  in  July  1995. 
Kenneth  L.  Denton, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  94-27499  Filed  ll-4-«4;  8:45  am| 
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Update  of  Abiquiu  Reservoir  Master 
Plan  and  National  Environmental 
Policy  Act  (NEPA)  Compliance 

AGENCY:  U.S.  Army  Corps  of  Engineers. 
Albuquerque  District.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Albuquerque  District  (COE) 
is  updating  the  Master  Plan  for  Abiquiu 
Reservoir  in  Rio  Arriba  County,  New 
Mexico.  The  purpose  of  the  plan  is  to 
provide  a  comprehensive  guide  for  the 
use  and  development  of  the  natural  and 
manmade  resources  at  Abiquiu 
Reservoir.  The  existing  plan  was 
prepared  in  1976  and  changes  that  have 
occurred  since  have  made  it  necessary 
to  update  that  plan. 

The  COE  will  prepare  a  Master  Plan/ 
NEPA  docimient  and  initiate  the 
scoping  process  for  this  action.  Scoping 
meetings  will  be  scheduled  in  the 
December  1994- January  1995  time  frame 
following  completion  of  a  resource 
demand  survey/analysis. 

ADDRESSES:  Commander.  U.S.  Army 

Corps  of  Engineers,  Albuquerque 

District,  CEWSWA-CO-O,  P.O.  Box 

1580,  Albuquerque.  NM  87103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Bill  Spurgeon  or  Mr.  Mark  Harbeig. 

(505)  76&-1970. 

Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doa  94-27424  Filed  11-4-94;  8:45  am) 
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Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  tha  Conatniction  of  a 
Sut>r^lonal  Long-Term  Wastewater 
Projact  by  the  City  of  Santa  Roaa  In 
Sonoma  County,  CaUfomia 

agency:  U.S.  Army  Corps  of  Engineers. 
San  Francisco  Dls^ct.  DOD. 


ACTION:  Notice  of  intuit 


SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  will  prepare  a  Draft 
Environmental  Impact  Statement  (EIS) 
for  the  proposed  Santa  Rosa  Subregional 
Long-Term  Wastewater  Project  (Project). 
The  purpose  of  the  Project  is  to  provide 
for  effluent  disposal  from  the 
Subregional  Sewerage  System 
wastewater  treatment  facilities  operated 
by  the  Qty  of  Santa  Rosa.  The  Project 
would  implement  a  program  to  dispose 
of  tertiary  treated  wastewater  frtim 
system  members  and  customers  through 
the  year  2010.  The  City  of  Santa  Rosa 
has  applied  for  a  Department  of  Army 
(DA)  permit  for  authorization  to 
discharge  dredged  and  fill  material,  and 
to  work  in  navigable  waters  of  the 
United  States  in  association  with 
construction  of  the  Project.  The  DA 
permit  application  process,  scoping 
process,  and  preparation  of  the  Draft  EIS 
will  be  conducted  by  the  Regulatory 
Branch  of  the  San  Francisco  District. 
ADDRESSES:  U.S.  Army  Corps  <tf 
Engineers,  San  Francisco  District, 
Regulatory  Branch,  211  Main  Street.  San 
Francisco,  California  9410&-1905. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  EIS  can  be  answered  by  Wade 
Eakle  at  the  Corps  of  Engineers 
(Telephone  415-744-3325,  ext.  222). 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  Corps  of  Engineers  has  received 
an  application  for  a  Department  of  the 
Army  permit  fitjm  the  City  of  Santa 
Rosa  to  discharge  dredged  and  fill 
material,  and  to  vmA  in  navigable 
waters  of  the  United  States  in 
association  with  construction  of  a 
Subregional  Long-Term  Wastewater 
Project.  Project  implementation  could 
include  construction  of  embankments  to 
create  a  wastewater  storage  reservoir; 
construction  of  a  groimdwater 
infiltration  basin;  construction  of 
pipeUnes  to  distribute  reclaimed  water 
construction  of  irrigation  drainage 
fadhties;  and  construction  of  berms  of 
create  or  restore  wetlands. 

The  Laguna  Wastewater  Treatment 
Plant  operated  by  the  Qty  of  Santa  Rosa 
provides  tertiary  treatment  fat 
approximately  16  milUon  gallons  of 
wastewater  per  day  (mgd)  average  dry 
weather  flow  (ADWF)  from  the 
Subregional  Sewerage  System.  This 
results  in  an  average  annual  flow  of 
7,000  million  gallons  (mg).  Wastewater 
flows  are  projected  to  increase  to 
approximately  22.5  mgd  ADWF  by  the 
year  2010,  including  consideration  fcnr 
lower  flows  due  to  water  conservation. 


This  results  in  an  average  aimual  flow 
of  9,800  mg. 

Disposal  of  treated  wastewater  from 
the  Lagima  plant  is  through  agricultural 
irrigation,  created  wetlands,  urban 
irrigation,  and  discharge  to  the  Russian 
River  through  the  Laguna  de  Santa  Rosa. 
Ordinarily,  discharge  to  the  Russian 
River  is  limited  to  a  maximum  of  1 
percent  of  river  flow  (5  percent  with  the 
permission  of  the  CaUfomia  Regional 
Water  Quality  Control  Board),  and 
storage  is  provided  to  hold  treated 
wastewater  so  that  maximum  legal 
discharge  is  not  exceeded.  However, 
due  to  a  combination  of  conditions 
which  may  occur  during  the  October  1- 
May  14  discharge  season,  discharge  to 
the  Russian  River  may  exceed  the  legal 
maximum. 

These  conditions  can  occur  during 
winters  characterized  by  periodic  Ught 
rain  but  overall  drier-than-normal 
conditions.  As  a  result,  the  current 
Subregional  System  is  weather- 
dependent,  leaving  it  without  a  reliable, 
legally  sanctioned  wastewater  disposal 
option.  By  1999  the  City  of  Santa  Rosa 
must  put  in  place  a  disposal  solution  to 
meet  future  capacity  needs,  no  matter 
what  weather  conditions  occur.  The 
purpose  of  the  Santa  Rosa  Subregional 
Long-Term  Wastewater  Project  is  to 
provide  this  solution. 

The  DA  permit  application  will  be 
processed  by  the  Regulatory  Branch  of 
the  San  Francisco  District.  Corps  of 
Engineers,  pursuant  to  the  provisions  of 
Section  10  of  the  Rivers  and  Harbors  Act 
of  1899  (33  U.S.C.  403)  and  Section  404 
of  the  Qean  Water  Act  (33  U.S.C  1344). 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.)  the 
Corps  of  Engineers  has  determined  that 
the  proposed  action  may  have  a 
significant  impact  on  the  quafity  of  the 
hiunan  environment  and  therefore 
requires  the  preparation  of  an 
Environmental  Impact  Statement.  A 
combined  EIS/EIR  (Environmental 
Impact  Report)  will  be  prepared  with 
the  Corps  of  Engineers  as  the  Federal 
lead  agency  and  the  City  of  Santa  Rosa 
as  the  lead  agency  for  the  EIR. 

2.  Alternatives 

The  Project  alternatives  under 
consideration  are: 

a.  No  Project/No  Action 

b.  South  County  Reclamation 

c  Community  Separator/South  County 
Reclamation 

d.  West  County  Reclamation 

e.  Geysers  Recharge 

f.  20%  Maximum  Russian  River 
Discharge 


UMI 
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g.  Other  project  proposals  that  are 
identined  as  feasible  during  the 
public  scoping  process 
Components  of  the  alternatives  to  be 
analyzed  for  the  Project  may  include: 
water  conservation  through  compliance 
with  state  regulations  and  an  expanded 
subregional  retrofit  program;  expanded 
agricultural  irrigation;  flow 
augmentation  of  existing  streams  during 
periods  of  low  flow;  increased  storage 
capacity,  including  new  reservoir  sites 
or  use  of  below  ground  aquifers: 
expanded  urban  inigation  reuse; 
injection  and  reuse  of  treated 
wastewater  at  the  Sonoma  Geysers;  and 
increased  discharge  to  the  Russian  River 
(up  to  a  maximum  of  20  percent  of  river 
flow)  either  directly,  through  rapid 
infiltration  in  the  river  plain,  or  through 
the  Laguna  de  Santa  Rosa. 

3.  Scoping  ProceM 

Pursuant  to  the  National 
Environmental  Policy  Act,  as  amended, 
agency  planning  for  Federal  or  Federally 
permitted  projects  must  include  a 
"scoping"  process.  Scoping  primarily 
involves  determining  the  scope  of  issues 
to  be  addressed,  and  identifying  the 
significant  issues  for  in-depth  analysis 
in  the  Draft  EIS.  The  scoping  process 
includes  pubUc  participation  to 
integrate  information  regarding  public 
needs  and  concerns  into  the 
environmental  document. 

The  Corps  of  Engineers  and  the  City 
of  Santa  Rosa  will  hold  public  scoping 
meetings  on  November  17, 1994  at  3  pm 
and  7  pm  at  the  Steele  Lane  Recreation 
Center,  415  Steele  Lane,  Santa  Rosa. 
California  95403.  A  formal  presentation 
will  precede  the  request  for  public 
comment.  Representatives  from  the 
Corps  of  Engineers,  the  City  of  Sa^ita 
Rosa,  and  Harland  Bartholomew  & 
Associates  (the  consultant  preparing  the 
EIS/EIR)  will  be  available  at  these 
meetings  to  receive  comments  from  the 
public  regarding  issues  of  concern  that 
should  be  addressed  in  the 
enviroiunental  document.  Further 
public  participation  is  planned,  but  not 
currently  scheduled. 

Agencies  and  the  public  are  also 
invited  and  encouraged  to  provide 
written  comments  in  addition  to.  Or  in 
lieu  of,  oral  comments  at  the  scoping 
meetings.  To  be  most  helpful,  the 
scoping  comments  should  clearly 
describe  specific  environmental  issues 
or  topics  which  the  commentator 
believes  the  docimient  should  address. 
Written  comments  should  be  mailed  no 
later  than  December  1, 1994  to  the 
District  Engineer,  U.S.  Army  Corps  of 
Engineers,  San  Francisco  District,  211 
Main  Street,  San  Francisco,  California. 
94105  ATTN:  Wade  Eakle. 


a.  Significant  Issues 

The  following  issues  have  been 
identified  as  potentially  significant  and 
will  be  evaluated  in  the  Draft  EIS/EIR. 
However,  the  scope  of  analysis  is  not 
limited  to  these  issues. 

(1)  Geologic  conditions 

(2)  Hydrology,  water  quality  and  supply 

(3)  Traffic  and  transportation 

(4)  Air  quahty 

(5)  Noise  conditions 

(6)  Biological  resources,  including 

endangered  species,  and  fish  and 
wildlife  habitat 

(7)  Visual  resources 

(8)  Cultural  and  historic  resources 

(9)  Land  use,  including  agricultural 

activity 

(10)  Public  services  and  utilities 

(11)  Public  health  and  safety  hazards 

(12)  Recreational  opportunities 

(13)  Socioeconomics 

(14)  Energy 

b.  Environmental  requirements 

Environmental  review  and  other 
consultation  requirements  applicable  to 
the  proposed  action  include: 

(1)  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4371  et  seq.,  40  CFR 
Parts  1500-1508,  and  all  implementing 
regulations. 

(2)  Clean  Water  Act,  as  amended,  33 
U.S.C.  1344. 

(3)  Rivers  and  Harbors  Act  of  1899.  33 
U.S.C.  403. 

(4)  Endangered  Species  Act  of  1973, 
as  amended,  16  U.S.C.  1536,  50  CFR 
402. 

(5)  National  Historic  Preservation  Act 
of  1966.  as  amended.  16  U.S.C.  470. 

(6)  Fish  and  Wildlife  Coordination 
Act,  16  U.S.C.  661-667. 

(7)  Coastal  Zone  Management  Act  of 
1972, 16  U.S.C.  1456. 

(8)  Final  Rule  for  Regulatory  Programs 
of  the  Corps  of  Engineers,  33  CFR  Parts 
320-330. 

(9)  Environmental  Protection 
Agency's  Guidelines  for  Specification  of 
Disposal  Sites  for  Dredged  or  Fill 
Material,  40  CFR  Part  230. 

(10)  California  Environmental  Quality 
Act  of  1970.  PubUc  Resources  Code. 
Section  21000  et  seq.,  and  all 
subsequent  implementing  regulations. 

(11)  Chapter  1600  of  the  Fish  and 
Came  Code. 

4.  AvailabiUtyofEIS 

The  Draft  EIS  should  be  available  for 
public  review  in  October  1995. 
MidiMl  I  Wakh. 

Lieutenant  Colonel,  Corps  of  Engineers, 
District  Engineer. 

(PR  Doc.  94-97421  Filed  11-4-94;  8:45  am] 
ULUNO  COM  SnS-FVM 


Problams  in  Tender  Filing— Mew  Policy 

AQENCY:  Military  Traffic  Management 
Command,  DOD. 
ACTION:  Notice. 

summary:  The  Military  Traffic 
Management  Command  (MTMC)  is 
proposing  a  policy  governing  carrier's 
responsibility  for  tender  filings.  This 
poUcy  gives  MTMC  authority  to  reject 
and  correct  mistakes  in  rate  tender 
filings,  and  provides  carriers  with  rate 
filing  procedures  for  correcting  mistakes 
in  rate. 

DATES:  Comments  must  be  received  not 
later  than  December  15, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Headquarters,  Military  Traffic 
Management  Command.  ATTN:  MTOP- 
T-ND,  Room  621,  5611  Columbia  Pike, 
Falls  Church,  VA  22041-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Barbara  McGinnis.  (703)  756-1103. 
SUPPt-EMENTARY  INFORMATION:  The 
proposed  policy  will  be  included  as  an 
enclosure  to  all  future  MTMC 
Guaranteed  and  Non-Guaranteed  Traffic 
solicitations. 

Problems  in  Tender  Filings 

1.  Authority. 

As  indicated  in  the  solicitation,  the 
Assistant  Deputy  Chief  of  Staff  for 
Operations-Transportation  Services 
retains  the  authority  to  reject  and 
correct  mistakes  in  rate  tender  filings. 

2.  Procedures  for  Filing  Tenders 
a.  General 

(1)  Carriers  are  solely  responsible  to 
ensure  tender  submissions  are  legible 
and  typed.  Handwritten  or  illegibly 
typed  submissions  or  submissions 
having  typed  strikeovers  will  be 
returned  as  bein^  nonresponsive. 

(2)  If  a  rate(s),  if  applicable,  is 
omitted,  the  tender  submission  will  be 
returned  as  being  nonresponsive. 

(3)  If  a  minimum  charge(s).  if 
applicable,  is  omitted,  the  tender 
submission  will  be  returned  as  being 
nonresponsive.  If  a  carrier  does  not 
want  to  make  a  minimum  charge,  if 
applicable,  that  carrier  must  insert  a 
"0".  Tender  submission  will  be  returned 
as  being  nonresponsive  for  failure  of 
carrier  to  insert  a  "0". 

(4)  Tender  submission  may  be 
returned  as  being  nonresponsive  for 
failure  of  the  carrier  to  submit  a 
properly  signed  and  executed  Certificate 
of  Independent  Pricing  with  tender 
submission. 

(5)  Tender  formats  cannot  be  altered 
by  carriers  in  any  maimer.  If  altered,  the 
tender  submission  may  be  returned  as 
being  nonresponsive. 


b.  Carrier  Responsibility  for  Tender 
Filings 

Carriers  are  solely  responsible  for  the 
proper  preparation,  accuracy,  and 
timely  submission  of  their  tenders. 
Carriers  are  responsible  for  establishing 
quality  control  procedures  that  will 
include  review  of  tenders  prior  to  their 
submission  to  Headquarters,  Military 
Traffic  Management  Command.  Tenders 
found  to  contain  errors  such  as 
typographical  may  be  granted  relief 
based  on  justification  in  support  of 
alleged  errors. 

c.  Administrative  Errors 

Administrative  errora  which  can  be 
corrected  include,  but  are  not  limited  to, 
mistakes  in  the  following: 

(1)  Carrier  street  address  and  Standard 
Carrier  Alpha  Code. 

(2)  Carrier  telephone  number. 

(3)  Mode,  if  applicable. 

(4)  Tender  number  or  series. 

(5)  Interstate  Commerce  Commission, 
and/or  intrastate  operating  authority 
certificate  number. 

(6)  Typed  name  of  company  official 
authorized  to  submit  rates,  address,  and 
telephone  number.  Tender  submission 
will  be  returned  as  being  nonresponsive 
for  failure  of  a  carrier  to  sign  its  tender. 

(7)  Tender  and  rate  sheet  not 
corresponding  that  can  be  evaluated  on 
an  equal  basis  with  other  carriers.  If  a 
rate  sheet  varies  the  material  terms  (e.g., 
change  in  rate  qualifier,  mileage  groups, 
or  minimum  weights)  of  the  soUcitation 


Example  1 : 

Mileage 

100  or  less 

101  to  200 
201  to  300 

301    to   400 

BNXINO  COOE  371»^M-C 

The  error  in  the  above  example  is  the 
underlined  rate  which  is  not  in  proper 
rate  regression  for  the  higher  minimum 


so  that  the  rates  cannot  be  evaluated  on 
an  equal  basis  with  other  carriers,  the 
tender  submission  will  be  returned  as 
being  nonresponsive. 

(8)  Failure  to  submit  the  required 
number  of  original  signature  copies  of 
the  rate  tender. 

3.  Mistakes  in  Rate  Filing  Procedures 
(hORF) 

a.  General.  (1)  Carriers  discovering  a 
mistake(s]  before  bid  closing  time  can 
correct  such  mistake(s)  by  submission  of 
a  new  tender  prior  to  closing.  The  last 
tender  received  before  closing  governs. 
Identification  of  a  rate  error(s)  in  a  bid 
submission  after  opening  may  be 
initiated  by  either  HQMTMC  or  in 
writing  by  the  carrier.  After  opening, 
carriers  may  either  withdraw  or  seek  to 
correct  rate  error(s). 

(2)  Correction  is  allowed  for  clerical 
error(s)  where  the  intended  rate  is 
obvious  from  the  bid  submission  itself, 
as  in  the  case  of  misplaced  decimal. 

(3)  Correction  is  allow  in  other  cases 
(except  in  the  case  of  a  downward 
correction  which  would  displace  a  low 
bidder)  only  if  the  carrier  proves  the 
mistake  and  the  rate  actually  intended 
by  providing  HQMTMC  (MTOP-T-N) 
clear  and  convincing  written  evidence. 
If  the  evidence  supports  the  existence  of 
the  mistake,  but  not  the  rate  actually 
intended,  the  carrier  will  be  permitted 
to  withdraw  its  tender  (or  MTMC  will 
reject  it).  Carriera  must  submit  evidence 
to  arrive  HQMTMC  (MTOP-T-N)  within 


a  reasonable  time  after  notification  by 
MTMC  of  a  suspected  mistake. 

(4)  Where  a  downward  correction 
would  displace  a  low  bidder,  it  is 
permitted  only  if  the  mistake  and  the 
intended  rate  can  be  determined  from 
the  solicitation  and  the  tender  itself. 

(b)  Evidence.  The  following  evidence 
must,  at  a  minimum,  be  submitted  by 
the  carrier  when  the  carrier  seeks  to 
correct  a  mistake  in  rate  other  than  a 
clerical  error(s): 

(1)  Original  source  documents 
pertinent  to  the  error,  including,  but  not 
limited  to,  working  papers,  spread 
sheets,  transcription  sheets,  adding 
machine  tapes,  tariffs,  cost  data  sheets, 
memorandum  for  records,  written 
procedural  guidance  on  determining 
rate  levels,  internal  rate  printouts,  and 
other  such  papers  which  will  provide  a 
clear  audit  trail  for  tracing  the  mistake. 

(2)  Other  documents  deemed  by  the 
carrier  to  be  relevant  to  error  validation 
can  also  be  used  as  evidence. 

(3)  To  protect  their  interests,  carriers 
are  encouraged  to  retain  original  source 
data  until  it  is  certain  that  no  further  use 
for  it  exists. 

4.  Rate  Errors 

Rate  regression  mistakes  may  be 
considered  for  relief  under  the  MIRF 
procedure.  Correction  of  rate  regression 
mistakes  cannot  affect  other  rates 
already  in  normal  regression.  Two 
examples  of  correctable  rate  regression 
mistakes  are  shoMm  below: 

BILUNO  CODE  3710-OS-M 


Miniihum  Weights 

1.000    2.000   5.000   10.000  20.000 

$9.60    $4.80   $1.92   $1.20  $.90 

$9.60    $4.80   $1.92   $1.20  $.90 

$14.30    $7.15   $2.86   $3.00  $1.50 

$21.90   $10.95   $4.38   $3.09  $1.55 


weight.  It  can  be  corrected  without 
affecting  the  regression  for  the  mileage 
groups.  If  the  carrier  intended  a 
different  rate,  the  carrier  may  seek 


correction  under  the  MIRF  procedure, 
provided  that  the  intended  rate  itself 
falls  within  normal  regression. 


BILUNO  CODE  3n»-0S-M 
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G^^mple  2: 

Mileage 

209 

400  or  less 

$400 

401  to  500 

$400 

501  to  600 

$   4 

601  to  700 

$400 

WLLMQ  COM  sn»4»-e 

Tlie  error  in  the  above  example  is  the 
underlined  rate  which  is  not  in  proper 
rate  regression  for  the  distance,  it  can  be 
correct  without  affiecting  the  regression 
for  the  minimum  weight  groups. 
Kenneth  L.  Denton. 
Anny  Federal  Register  Liaison  Officer. 
IFRDoc.  94-27336  Filed  11-4-94:  8.45  am] 
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Defense  Logistics  Agency 

Privacy  Act  of  1974;  Alteration  of  a 
Record  System 

AGENCY:  Defense  Logistics  Agency,  DoD. 
ACTION:  Alteration  of  a  record  system. 

SUMMARY:  The  Defense  Logistics  Agency 
proposes  to  alter  an  existing  system  of 
records  notice  subject  to  the  Privacy  Act 
of  1974  (S  U.S.C.  552a),  as  amended. 
The  Defense  Logistics  Agency  proposes 
to  add  an  additional  routine  use  for  the 
system  as  follows:  'To  the  Armed  Forces 
Betirement  Home  (AFRH),  which 
includes  the  United  States  Soldier's  and 
Airmen's  Home  (USSAH)  and  the 
United  States  Naval  Home  (USNH)  for 
the  purpose  of  verifying  Federal 
payment  information  (military  retired  or 
retainer  pay.  civil  service  annuity,  and 
compensation  from  the  OVA)  currently 
provided  by  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Fub.L.  101-510  (24  U.S.C.  414).* 
J>ATE8:  The  alteration  will  be  effective 
without  further  notice  on  December  7. 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Privacy 
Act  Officer.  Programs  and  Analysis 
Division,  Office  of  Planning  and 
Resource  Management,  Defense 


.Minimum  Weights 

iafi    1.900    2.000  .5.000 

$160      $100      $30  $24 

$160      $100      $30  $24 

$160      $100      $30  $24 

$160      $100      $30  $24 


Logistics  Agency  Administrative 
Support  Center.  Room  5A120,  Cameron 
Station.  Alexandria.  VA  22304-6100. 
FOR  FURTHER  DIFORMATION  COHTACT:  Ms. 
Susan  Salus  at  (703)  617-7583. 
SUPPi-EMENTARY  INFORMATION:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a). 
as  amended,  have  been  published  in  the 
Federal  Register  and  may  be  obtained 
from  the  address  above. 

An  altered  system  report,  as  required 
by  5  U.S.C.  552a(r)  of  the  Privacy  Act 
was  submitted  on  October  18,  1994.  to 
the  Committee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
(OMB)  pursuant  to  paragraph  4c  of 
Appendix  I  to  OMB  Circular  No.  A-130. 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  Alraut 
Individuals.'  dated  July  15, 1994  (59  PR 
37906.  July  25. 1994).  The  specific 
changes  to  the  record  system  are  set 
forth  below  followed  by  the  system 
notice  as  altered  in  its  entirety. 

Dated:  October  28. 1994. 

Patricia  L  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

S322.10  DMOC 

SYSTEM  NAME: 

Defense  Manpower  Data  Center  Data 
Base  (September  19.  1994,  59  FR  47847). 

CHANQCS: 


ROtmNE  USES  OF  RECOfiDS  MAMTAMEO  M  THE 
SYSTEM,  MCLUO<NG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

Add  a  new  paragraph  as  follows:  'To 
the  Armed  Forces  Retirement  Home 
(AFRH),  which  includes  the  United 
States  Soldier's  and  Airmen's  Home 


(USSAH)  and  the  United  States  Naval 
Home  (USNH)  for  the  purpose  of 
verifying  Federal  payment  information 
(military  retired  or  retainer  pay,  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affairs) 
currently  provided  by  the  residents  for 
computation  of  their  monthly  fiae  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.L  101-510  (24  U.S.C  414)' 


S322.10  DMOC 

SYSTEM  NAME: 

Defense  Manpower  Data  (Ilenter  Data 
Base. 

SYSTEM  location: 

Primary  location  -  VV.R.  Church 
Computer  Center,  Naval  Postgraduate 
School,  Monterey,  CA  93943-5000. 

Back-up  files  maintained  in  a  bank 
vault  in  Hermann  Hall,  Naval 
Postgraduate  School,  Monterey,  CA 
93943-5000. 

Decentralized  segments  -  Portions  of 
this  file  may  be  maintained  by  the 
military  and  non-appropriated  fund 
personnel  and  finance  centers  of  the 
militarj'  services,  selected  civilian 
contractors  with  research  contracts  in 
manpower  area,  and  other  Federal 
agencies. 

categories  of  RECOftOS  M  THE  SYSTEM: 

Computerized  personnel/ 
employment/ pay  records  consisting  of 
name.  Service  Number,  Selective 
Service  Number,  Social  Security 
Number,  compensation  data, 
demographic  information  such  as  home 
town,  age,  sex,  race,  and  educational 
level;  civilian  occupational  information; 
civilian  and  military  acquisition  work 
force  warrant  location,  training  and  job 
specialty  information;  military 
personnel  information  such  as  rank, 
length  of  service,  military  occupation. 


aptitude  scores,  post-service  education, 
training,  and  employment  information 
for  veterans;  participation  in  various 
inservlce  education  and  training 
programs;  military  hospitalization 
records;  home  and  work  addresses;  and 
identities  of  individuals  involved  in 
incidents  of  child  and  spouse  abuse, 
and  information  about  the  nature  of  the 
abuse  and  services  provided. 

CHAMPUS  claim  records  containing 
enroUee,  patient  and  health  care  facility, 
provided  data  such  as  cause  of 
treatment,  amount  of  payment,  name 
and  Social  Security  or  tax  LD.  of 
providers  or  potential  providers  of  care. 

Selective  Service  System  registration 
data. 

Department  of  Veteran  Affairs 
disability  payment  records. 

Credit  or  financial  data  as  required  for 
security  background  investigations. 

Criminal  history  information  on 
individuals  who  subsequently  enter  the 
military. 

U.S.  Postal  Service  employment/ 
personnel  records  containing  Social 
Security  Number,  name,  salary,  home 
and  work  address.  U.S.  Postal  Service 
records  will  be  maintained  on  a 
temporary  basis  for  approved  computer 
matching  between  the  U.S.  Postal 
Service  and  DOD. 

Office  of  Personnel  Management 
(OPM)  Central  Personnel  Data  File 
(CPDF).  an  extract  fi-om  OPM/GOVT-1, 
General  Personnel  Records,  containing 
employment/persoimel  data  on  all 
Federal  employees  consisting  of  name. 
Social  Security  Number,  date  of  birth, 
sex,  work  schedule  (full-time,  part-time, 
intermittent),  annual  salary  rate  (but  not 
actual  earnings),  occupational  series, 
position  occupied,  agency  identifier, 
geographic  location  of  duty  station, 
metropolitan  statistical  area,  and 
personnel  office  identifier.  Extract  bom 
OPM/CENTRAL-1,  Civil  Service 
Retirement  and  Insurance  Records, 
containing  Qvil  Service  Claim  number, 
date  of  birth,  name,  provision  of  law 
retired  under,  gross  aimuity,  length  of 
service,  annuity  commencing  date, 
former  employing  agency  and  home 
address.  These  records  provided  by 
OPM  for  approved  computer  matching. 

Non-appropriated  fund  employment/ 
personnel  records  consist  of  Social 
Security  Number,  name,  and  work 
address. 

AUTHORITY  FOR  THE  MAINTENANCE  OF  THE 
SYSTEM: 

10  U.S.C.  136.  Assistant  Secretaries  of 
Defense;  Appointment  Powers  and 
Duties;  10  U.S.C.  2358;  Research 
Projects;  5  U.S.C.  App.  3  (Pub.  L.  95- 
452,  as  amended  (Inspector  General  Act 
of  1978));  and  E.O.  9*7. 


PURPOSE(S): 

TTie  purpose  of  the  system  of  records 
is  to  provide  a  single  central  facility 
within  the  Department  of  Defense  to 
assess  manpower  trends,  support 
personnel  functions,  to  perform 
longitudinal  statistical  analyses,  identify 
current  and  former  DOD  civilian  and 
military  personnel  for  purposes  of 
detecting  baud  and  abuse  of  pa/ and 
benefit  programs,  to  register  current  and 
former  DoD  civilian  and  military 
personnel  and  their  authorized 
dependents  for  purposes  of  obtaining 
medical  examination,  treatment  or  other 
benefits  to  which  they  are  qualified,  and 
to  collect  debts  owed  to  the  United 
States  Government  and  state  and  local 
governments. 

All  records  in  this  record  system  are 
subject  to  use  in  authorized  computer 
matching  programs  within  the 
Department  of  Defense  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended,  (5  U.S.C  552a). 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  MCUJOMQ  CATBKMES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  Veteran  Affairs 
(DVA)  to  provide  military  personnel  and 
pay  data  for  present  and  former  military 
personnel  for  the  purpose  of  evaluating 
use  of  veterans  benefits,  validating 
benefit  eligibility  and  maintaining  the 
health  and  well  being  of  veterans. 

To  the  Department  of  Veteran  Affairs 
(DVA)  to  provide  identifying  military 
personnel  data  to  the  DVA  and  its 
contractor,  the  Prudential  Insurance 
Company,  for  the  purpose  of  notifying 
members  of  the  Individual  Ready 
Reserve  (IRR)  of  their  right  to  apply  for 
Veteran's  Group  Life  Insurance 
coverage. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  register  eUgible  veterans  and 
their  dependents  for  DVA  programs. 

To  the  Department  of  Veterans  Affairs 
(DVA)  to  conduct  computer  matching 
programs  regulated  by  the  Privacy  Act 
of  1974.  as  amended  (5  U.S.C.  552a),  for 
the  purpose  of: 

1.  Providing  fiill  identification  of 
active  duty  military  personnel, 
including  full-time  National  Guard/ 
Reserve  support  personnel,  for  use  in 
the  administration  of  DVA 's 
Compensation  and  Pension  benefit 
program  (38  U.S.C.  3104(c),  3006-3008). 
The  information  is  used  to  determine 


continued  eligibility  for  DVA  disability 
compensation  to  recipients  who  have 
returned  to  active  duty  so  that  benefits 
can  be  adjusted  or  terminated  as 
required  and  steps  taken  by  DVA  to 
collect  any  resulting  over  payment. 

2.  Providing  military  personnel  and 
financial  data  to  the  Veterans  Benefits 
Administration,  DVA  for  the  purpose  of 
determining  initial  eligibility  and  any 
changes  in  eligibility  status  to  insure 
proper  payment  of  benefits  for  GI  Bill 
education  and  training  benefits  by  the 
DVA  under  the  Montgomery  GI  Bill 
(Title  10  U.S.C,  Chapter  106  -  Selected 
Reserve  and  Title  38  U.S.C,  Chapter  30 
-  Active  Duty).  The  administrative 
responsibilities  designated  to  both 
agencies  by  the  law  require  that  data  be 
exchanged  in  administering  the 
programs. 

3.  Providing  identification  of  reserve 
duty,  including  full-time  support 
National  Guard/Reserve  military 
personnel,  to  the  DVA,  for  the  purpose 
of  deducting  reserve  time  served  from 
any  DVA  disability  compensation  paid 
or  waiver  of  VA  benefit.  TTie  law  (10 
U.S.C.  684)  prohibits  receipt  of  reserve 
pay  and  DVA  compensation  for  the 
same  time  period,  however,  it  does 
permit  waiver  of  DVA  compensation  to 
draw  reserve  pay. 

4.  Providing  identification  of  former 
active  duty  notary  personnel  who 
received  separation  payments  to  the 
DVA  for  the  purpose  of  deducting  such 
repayment  from  any  DVA  disability 
compensation  paid.  The  law  (38  U.S.C 
3104(c))  requires  recoupment  of 
severance  payments  before  DVA 
disability  compensation  can  be  paid. 

5.  Providing  identification  of  former 
military  personnel  and  survivor's 
financial  benefit  data  to  DVA  for  the 
purpose  of  identifying  military  retired 
pay  and  survivor  benefit  payments  for 
use  in  the  administration  of  the  DVA's 
Compensation  and  Pension  program  (38 
U.S.C  3104(c).  3006-3008).  The 
information  is  to  be  used  to  process  all 
DVA  award  actions  more  efficiently, 
reduce  subsequent  overpayment 
collection  actions,  and  minimize 
erroneous  payments. 

To  the  Office  of  Personnel 
Management  (OPM)  consisting  of 
personnel/employment/financial  data 
for  the  purpose  of  carrying  out  OPM's 
management  functions.  Records 
disclosed  concern  pay,  benefits, 
retirement  deductions  and  any  other 
information  necessary  for  those 
management  functions  required  by  law 
(Pub.  L.  83-598,  84-356.  86-724,  94- 
455  and  5  U.S.C.  1302,  2951,  3301, 
3372,  4118,  8347). 

To  the  Office  of  Personnel 
Management  (OPM)  to  conduct 


UMI 
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computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974.  as  amended 
(5  U.S.C  552a)  for  the  purpose  of: 

1.  Exchanging  personnel  and  financial 
information  on  certain  military  retirees, 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
retired  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532), 
and  to  permit  adjustments  of  military 
retired  pay  by  the  Defense  Finance  and 
Accounting  Service  and  to  take  steps  to 
recoup  excess  of  that  permitted  under 
the  dual  compensation  and  pay  cap 
restrictions. 

2.  Exchanging  persoimel  and  financial 
data  on  civil  service  annuitants 
(including  disability  annuitants  under 
age  60)  who  are  reemployed  by  DOD  to 
insure  that  annuities  of  DOD 
reemployed  annuitants  are  terminated 
where  applicable,  and  salaries  are 
correctly  offset  where  applicable  as 
required  by  law  (5  U.S.C  8331.  8344. 
8401  and  8468). 

3.  Exchanging  persoimel  and  financial 
data  to  identify  individuals  who  are 
improperly  receiving  military  retired 
pay  and  credit  for  military  service  in 
their  civil  service  annuities,  or  annuities 
based  on  the  'giiaranteed  minimum' 
disability  formula.  The  match  will 
identify  andVor  prevent  erroneous 
payments  under  the  Civil  Service 
ReUrement  Act  (CSRA)  5  U.S.C.  8331 
and  the  Federal  Employees'  Retirement 
System  Act  (FERSA)  5  U.S.C.  8411. 
DOD's  legal  authority  for  monitoring 
retired  pay  is  10  U.S.C.  1401. 

4.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  the  Federal 
government  in  a  civilian  position.  The 
purpose  of  the  match  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civilians  and  cannot  be 
released  for  extended  active  duty  in  the 
event  of  mobilization.  Employing 
Federal  agencies  are  informed  of  the 
reserve  status  of  those  afl^ected 
personnel  so  that  a  choice  of 
terminating  the  position  or  the  reserve 
assignment  can  be  made  by  the 
individual  concerned.  The  authority  for 
conducting  the  computer  match  is 
contained  in  E.O.  11190.  Providing  for 
the  Screening  of  the  Ready  Reserve  of 
the  Armed  Services. 

To  the  Internal  Revenue  Service  (IRS) 
for  the  purpose  of  obtaining  home 
addresses  to  contact  Reserve  component 
members  for  mobilization  purposes  and 
for  tax  administration.  For  the  purpose 
of  conducting  aggregate  statistical 
analyses  on  the  impact  of  DOD 
personnel  of  actual  changes  in  the  tax 


laws  and  to  conduct  aggregate  statistical 
analyses  to  lifestream  earnings  of 
current  and  former  military  persoimel  to 
be  used  in  studying  the  comparability  of 
civilian  and  military  pay  benefits.  To 
aid  in  administration  of  Federal  Income 
Tax  laws  and  regulations,  to  identify 
non-compliance  and  delinquent  filers. 

To  the  Department  of  Health  and 
Human  Services  (DHHS): 

1.  To  the  Office  of  the  Inspector 
General.  DHHS.  for  the  purpose  of 
identification  and  investigation  of  DOD 
employees  and  military  members  who 
may  be  improperly  receiving  funds 
under  the  Aid  to  Families  of  Dependent 
Children  Program. 

2.  To  the  Office  of  Child  Support 
Enforcement.  DHHS,  pursuant  to  42 
U.S.C  653  and  Pub.  L.  94-505.  to  assist 
state  child  support  offices  in  locating 
absent  parents  in  order  to  establish  and/ 
or  enforce  child  support  obligations. 

3.  To  the  Health  Care  Financing 
AdministraUon  (HCFA).  DHHS  for  the 
purpose  of  monitoring  HCFA 
reimburaunent  to  civilian  hospitals  for 
Medicate  patient  treatment.  The  data 
will  ensure  no  Department  of  Defense 
physicians,  interns  or  residents  are 
coimted  for  HCFA  reimbursement  to 
hospitals. 

4.  To  the  Social  Security 
Administration  (SSA).  Office  of 
Research  and  Statistics,  DHHS  for  the 
purpose  of  conducting  statistical 
analyses  of  impact  of  military  service 
and  use  of  GI  Bill  benefits  on  long  term 
earnings. 

5.  To  the  Bureau  of  Supplemental 
Security  Income.  SSA.  DHHS  to  ctmduct 
computer  matching  programs  regulated 
by  the  Privacy  Act  of  1974.  as  amended 
(5  U.S.C  552a),  for  the  purpose  of 
verifying  information  provided  to  the 
SSA  by  applicants  and  recipients  who 
are  retired  military  members  or  their 
survivors  for  Supplemental  Security 
Income  (SSI)  benefits.  By  law  (42  U.S.C 
1383)  the  SSA  is  required  to  verify 
eligibility  foctors  and  other  relevant 
information  provided  by  the  SSI 
applicant  from  independent  or  collateral 
sources  and  obtain  additional 
information  as  necessary  before  making 
SSI  determinations  of  eligibility, 
payment  amounts  or  adjustments 
thereto. 

6.  To  HHS  for  the  purpose  of 
conducting  studies  concerned  with  the 
health  and  well  being  of  the  active  duty 
and  veteran  population. 

To  the  Selective  Service  System  (SSS) 
for  the  purpose  of  fiicilitating 
compliance  of  members  and  former 
members  of  the  Armed  Forces,  both 
active  and  reserve,  with  the  provisions 
of  the  Selective  Service  registration 


regulations  (50  U.S.C  App.  451  and 
E.O.  11623). 

To  DOD  Civilian  Contractors  for  the 
purpose  of  performing  research  on 
manpower  problems  ror  statistical 
analyses. 

To  the  Department  of  Labor  (DOL)  to 
reconcile  the  accuracy  of 
unemployment  compensation  payments 
made  to  former  DOD  civilian  employees 
and  military  members  by  the  states.  To 
the  Department  of  Labor  to  survey 
military  separations  to  determine  the 
efi^ectiveness  of  programs  assisting 
veterans  to  obtain  employment.- 

To  the  U.S.  Coast  Guard  (USCG)  of  the 
Department  of  Transportation  (DOT)  to 
conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974.  as 
amended  (5  U.S.C  552a),  for  the 
purpose  of  exchanging  personnel  and 
financial  information  on  certain  retired 
USCG  military  members,  who  are  also 
civilian  employees  of  the  Federal 
government,  for  the  purpose  of 
identifying  those  individuals  subject  to 
a  limitation  on  the  amount  of  military 
pay  they  can  receive  under  the  Dual 
Compensation  Act  (5  U.S.C.  5532).  and 
to  permit  adjustments  of  military  retired 
pay  by  the  U.S.  Coast  Guard  and  to  take 
steps  to  recoup  excess  of  that  permitted 
under  the  dual  compensation  and  pay 
cap  restrictions. 

To  the  Department  of  Housing  and 
Urban  Development  (HUD)  to  provide 
data  contained  in  this  record  system 
that  includes  the  name,  Social  Securify 
Number,  salary  and  retirement  pay  for 
the  purpose  of  verifying  continuing 
eligibility  in  HUD's  assisted  housing 
programs  maintained  by  the  Public 
Housing  Authorities  (PHAs)  and 
subsidized  multi-family  project  owners 
or  management  agents.  Data  furnished 
will  be  reviewed  by  HUD  or  the  PHAs 
with  the  technical  assistance  from  the 
HUD  Office  of  the  Inspector  General 
(OIG)  to  detetmine  whether  the  income 
reported  by  tenants  to  the  PHA  or 
subsidized  multi-family  project  owner 
or  management  agent  is  correct  and 
complies  with  HUD  and  PHA 
requirements. 

To  Federal  and  Quasi-Federal 
agencies,  territorial,  state,  and  local 
governments  to  support  personnel 
functions  requiring  data  on  prior 
military  service  credit  for  their 
employees  or  for  job  applications.  To 
determine  continued  eligibility  and  help 
eliminate  fraud  and  abuse  in  benefit 
programs  and  to  collect  debts  and  over 
payments  owed  to  these  programs.  To 
assist  in  the  return  of  unclaimed 
property  or  assets  escheated  to  states  of 
civilian  employees  and  military  member 
and  to  provide  members  and  former 
members  with  information  and 


assistance  regarding  various  benefit 
entiUements,  such  as  state  bonuses  for 
veterans,  etc.  Information  released 
includes  name.  Social  Security  Number, 
and  military  or  civilian  address  of 
individuals.  To  delect  fraud,  waste  and 
abuse  pursuant  to  the  autixxity 
contained  in  the  Inspector  General  Act 
of  1978,  as  amended  (Pub.  L.  95-452) 
for  the  purpose  of  determining 
eligibility  for.  and/or  oontinued 
compliance  with,  any  Federal  benefit 
program  reqiurements.  To  private 
consumer  repcMting  agencies  to  comply 
with  the  requirements  to  update 
security  clearance  investigations  of  DOD 
personnel. 

To  consumer  reporting  agencies  to 
obtain  current  addresses  of  separated 
military  personnel  to  notify  them  of 
potential  benefits  eligibihty. 

To  Defense  contractors  to  monitor  the 
employment  of  former  DOO  employees 
and  members  subject  to  the  provisions 
of  10  U.S.C.  2397. 

To  financial  depository  institutions  to 
assist  in  locating  individuals  with 
donnant  accounts  in  danger  of  reverting 
to  state  ownership  by  escheatment  for 
accoimts  of  DOD  civilian  employees  and 
military  members. 

To  any  Federal,  state  or  local  agency 
to  conduct  authorized  computer 
matching  programs  regulated  by  the 
Privacy  Act  of  1974,  as  amended.  (5 
U.S.C  552a)  for  the  piuposes  of 
identifying  and  locating  delinquent 
debtors  for  collection  of  a  claim  owed 
the  Department  of  Defense  or  the  Unites 
States  Government  under  the  Debt 
Collection  Act  of  1982  (Pub.  L.  97-365). 

To  state  and  local  law  enforcement 
investigative  agencies  to  obtain  criminal 
history  information  for  the  purpose  of 
evaluating  milkary  service  performance 
and  security  clearance  procedures  (10 
U.S.C  2358). 

To  the  United  States  Postal  Service  to 
conduct  computer  matching  programs 
regulated  by  the  Privacy  Act  of  1974,  as 
amended  (5  U.S.C  552a).  for  the 
purposes  of: 

1.  Exchanging  civil  service  and 
Reserve  military  personnel  data  to 
identify  those  individuals  of  the  Reserve 
forces  who  are  employed  by  tiie  Federal 
government  in  a  civilian  position.  The 
pmpose  of  the  matdi  is  to  identify  those 
particular  individuals  occupying  critical 
positions  as  civiUans  and  ^o  cannot  be 
released  for  extended  active  duty  in  die 
event  of  mobilization.  The  Postal 
Service  is  informed  of  the  reserve  status 
of  those  affected  persoimel  so  that  a 
choice  of  terminating  the  position  on 
the  reserve  assignment  can  be  made  by 
the  individual  concerned.  The  authority 
for  conducting  die  computer  match  is 
contained  in  E.0. 11190,  Providing  for 


the  Screening  of  the  Ready  Reserve  of 
the  Armed  Forces. 

2.  F.xr.hnnging  personnel  and  RnnnnnI 
information  on  certain  miUtary  retirees 
who  are  also  civilian  employees  of  the 
Federal  government,  for  the  purpose  of 
identifying  tnose  individuals  subject  to 
a  limitatioa  on  the  amouitf  of  retired 
military  pay  they  can  receive  under  the 
Dual  Compensation  Act  (5  U.S.C.  5532). 
and  permit  adjustments  to  military 
retirefi  pay  to  be  made  by  the  Defense 
Finance  and  Accounting  Service  and  to 
take  stq»s  to  recoup  excess  of  that 
permitted  under  the  dual  compensation 
and  pay  cap  restrictions. 

To  the  Armed  Forces  Retirement 
Home  (AFRH).  which  includes  the 
United  States  Soldin's  and  Airmen's 
Home  (USSAH)  and  the  United  States 
Naval  Home  (USNH)  for  the  purpose  of 
verifying  Federal  pejrment  information 
(military  retired  or  retainer  pay.  civil 
service  annuity,  and  compensation  from 
the  Department  of  Veterans  Affiurs) 
oiTTenlfy  provided  hy  the  residents  for 
computation  of  their  monthly  fee  and  to 
identify  any  unreported  benefit 
payments  as  required  by  the  Armed 
Forces  Retirement  Home  Act  of  1991, 
Pub.L.  101-510  (24  U.S.C.  414). 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  DLA  compilation  of 
record  system  notices  also  apply  to  tiiis 
record  system. 


I  MMCnCCB  FOR  STOMMO,  ' 
RETMEVMO,  ACCC8SMQ,  RETIUMMQ.  A» 
0ISPO8M0  Of  RECORDS  M  THE  SYSTEM: 


Electronic  storage  media. 


RETRCVASaJTY: 

Retrieved  by  name.  Social  Security 
Number,  occupation,  or  any  other  data 
element  contained  in  system. 

safeguards: 

W.R.  Church  Computer  Center  -  Tapes 
are  stored  in  a  locked  cage  in  a 
controlled  access  area;  tapes  can  be 
physically  accessed  only  by  computer 
center  personnel  and  can  be  mounted 
for  prooessii^  onfy  if  the  appropriate 
security  code  is  provided. 

Back-up  location  -  Tapes  are  stored  in 
a  bank-tyjpe  vault  buildings  are  locked 
after  hours  and  only  propoiy  cleared 
and  authorized  personnel  have  access. 

RETENTION  AND  disposal: 

Files  constitute  a  historical  data  base 
and  ore  permanent. 

U.S.  Postal  Service  records  are 
temporary  and  are  destroyed  after  the 
computer  matching  program  results  are 
verified. 


SYSTEM  «ANAGER(S9  AND  ADDRESS: 

Deputy  Director.  Defense  Manpower 
Data  Center.  99  Pacific  Street,  Suite 
15SA.  Monterey.  CA  93940-2453. 


NOTIFICATION 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inqiiiries  to  the  Deputy 
Director,  Defense  Manpower  Data 
Center,  99  Pacific  Street.  Suite  155A, 
Monterey,  CA  93940-2453. 

Written  requests  should  contain  the 
full  name,  Social  Security  Number,  dale 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
shoula  be  able  to  provide  some 
acceptable  identification  sudi  as 
driver's  hcense  or  military  or  other 
identification  card. 

RECORD  ACCESS  mOCEDURES: 

faidividuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
inquiries  to  the  Deputy  Director. 
Defense  Manpower  Data  Center.  99 
Pacific  Street.  Suite  155A.  Monterey.  CA 
93940-2453. 

Written  requests  should  contain  the 
full  name.  Soicial  Security  Number,  date 
of  birth,  and  current  address  and 
telephone  number  of  the  individual. 

For  personal  visits,  the  individual 
should  be  able  to  provide  some 
acceptable  identification  such  as 
driver's  ficense  or  military  or  other 
identification  card. 

COKTESTSiO  RBDOWe  PROCEDURES: 

ULfi.  rules  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  DLA  Regulation 
5400.21.  Personal  Privacy  and  Rights  of 
Individuals  Regarding  Their  Personal 
Records;  32  CFR  part  323;  or  may  be 
obtained  bova  the  system  manager. 

RECORD  SOURCE  CATEOORIES: 

The  military  services,  the  Department 
of  Veteran  Affairs,  the  Department  of 
Education.  Department  of  Health  and 
Human  Services,  from  individuals  via 
survey  questionnaires,  the  Department 
of  Labor,  the  Office  of  Personnel 
Management.  Federal  and  Quasi-Federal 
agencies.  Selective  Service  System,  and 
the  U.S.  Postal  Service. 


)  FOR  TNE  SYSTEM: 

None. 
(PR  Doc  M-Z7327  Fiied  11-4^94;  t:4S«i>| 
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action:  Notice  to  add  a  record  system. 


summary:  The  Defense  Logistics  Agency 
proposes  to  add  a  system  of  records 
notice  subject  to  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  as  amended. 

DATES:  The  addition  will  be  effective 
vrithout  further  notice  on  November  7, 
1994,  unless  comments  are  received  that 
would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  Privacy 
Act  Officer,  Programs  and  Analysis 
Dtvision,  Office  of  PUmning  and 
Resource  Management.  Defense 
Logistics  Agency  Administrative 
Support  Center.  Room  5A12(y:  Cameron 
Station.  Alexandria.  VA  22304-6100. 

FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 
Barry  Christensen  at  (703)  617-7583. 

SUPPLEMENTARY  INFORMATKM:  The 
complete  inventory  of  Defense  Logistics 
Agency  record  system  notices  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  may  be  obtained 
from  the  address  above. 

A  system  report,  as  required  by  5 
U.S.C.  552a(r)  of  the  Privacy  Act  was 
submitted  on  October  18, 1994,  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
CoDunittee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated  July 
15, 1994  (59  FR  37906,  July  25, 1994). 

Dated:  October  25. 1994. 


Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

SSOaiOMM 

SYSTEM  name: 

Federal  Property  End  Use  Files. 

tYSTEM  location: 

Records  are  maintained  by  the 
Defense  Reutilization  and  Marketing 
Service,  74  Washington  Avenue  North, 
Battle  Creek,  MI  49017-3092:  by  the 
Defense  Reutilization  and  Marketing 
Service  National  Sales  Office,  2163 
Airways  Boulevard.  Memphis,  TN 
38114-5052;  and  by  the  Commanders  of 
the  Defense  Contract  Management 
Districts.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 
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cateqomo  oi^MoivnuALS  covcRco  lY  the 

SYSTEM: 

Individuals,  businesses,  and 
organizations  who  bid  on  or  participate 
in  the  DoD  sxirplus  personal  property 
sales  program  or  the  excess  contractor 
inventory  sales  program. 

CATEOOnCS  OF  RECOROS  M  THE  SYSTai: 

Applicant's  name,  address,  date  and 
place  of  birth,  Social  Sectirity  Number, 
telephone  number,  company  affiliation, 
nature  of  business,  firms  identification/ 
tax  number,  and  information  on  the 
intended  end  use  of  the  property. 

AUTHORITY  FOR  MAMTENAMCS  OF  THE  SYSTBI: 

10  U.S.C.  136  (Assistant  Secretaries  of 
Defense);  22  U.S.C.  2751-2799  (Arms 
Export  Control):  40  U.S.C.  471-484 
(Federal  Property  Management):  50 
App.  U.S.C.  2401  et  seq.  (Export 
Administration);  E.O.  9397;  E.0. 12738 
(Export  Controls);  22  CFR  part  122 
(International  Traffic  in  Arms 
Regulations);  41  CFR  part  101  (Federal 
Property  Management);  DoD  Regulation 
2030.1;  DoD  Instruction  2030.6;  DoD 
Directive  2030.7;  and  DoD  Directive 
4160.21. 

PURPOSE(S): 

Records  are  used  in  the  management 
of  the  property  disposal  programs  to 
determine  bidder  eligibility  to 
participate  in  the  programs  and  to 
ensure  that  property  recipients  comply 
with  the  terms  of  the  sale  regarding  end 
use  of  the  property. 

ROUTMB  USES  OF  RCCORM  MAMTAMEO  M  THE 
SYSTEM.  MCLUONM  CATEOORKS  OF  USERS  AND 
THE  FURFOSSS  OF  SUCH  USES: 

In  addition  to  the  disclosiues 
generally  permitted  imder  5  U.S.C 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  the  Department  of  the  Treasiuy  to 
ensure  that  recipients  comply  with  U.  S. 
Customs  rules  and  regulations  regarding 
movement  of  the  property. 

To  the  Department  of  Transportation 
to  ensure  compliance  with  rules 
regarding  Federal  Aviation 
Administration  airworthiness 
certificates  for  surplus  military  aircraft. 

To  the  General  Services 
Administration  to  determine  the 
presence  of  debarment  proceedings 
against  a  bidder. 

To  the  Department  of  State  to  ensure 
compliance  with  the  International 
Traffic  in  Arms  regulations. 

To  the  Department  of  Commerce  to 
ensure  compliance  with  the  Export 
Administration  regulations. 


The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  DLA's  compilation  of 
systems  of  records  notices  apply  to  this 
system. 

FOUCIES  AND  PRACTICES  FOR  STORetO, 
RETRKVSIO,  ACCESSMQ,  RETAMMQ,  AND 
OttFOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Records  are  stored  in  paper  and 
computerized  form. 

RETRKVABSJTY: 

Records  are  retrieved  by  name,  Social 
Security  Number,  company  name,  or 
sales  number. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  DLA  personnel  who 
must  access  the  records  to  perform  their 
duties.  The  computer  files  are  password 
protected  with  access  restricted  to 
authorized  users. 

RETENTION  AND  WSPOSAU 

Records  pertaining  to  foreign  excess 
personal  property  are  destroyed  6  years 
after  completion  of  trade  security 
controls  on  individual  transaction; 
l%cords  pertaining  to  other  surplus 
items  are  destroyed  7  years  after  bid 
award  date. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Deputy  Director  for  Material 
Management,  DLA-MM,  Cameron 
Station,  Alexandria,  VA  22304-6100. 

N0TVICAT10N  PROCEDURES: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  or  visit  the 
Privacy  Act  Officer  of  the  particular 
DLA  activity  involved.  Official  mailing 
addresses  are  published  as  an  appendix 
to  DLA's  compilation  of  systems  of 
records  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Privacy  Act 
Officer  of  the  particular  DLA  activity 
involved.  Official  mailing  addresses  are 
published  as  an  appendix  to  DLA's 
compilation  of  systems  of  records 
notices. 

CONTESTWO  RECORD  PROCEDURES: 

The  DLA  rules  for  accessing  records 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  DLA  Regulation 
5400.21;  32  CFR  part  323;  or  may  be 
obtained  from  the  Privacy  Act  Officer. 


RECORD  smmcc  CATEOOnCS: 

Information  is  provided  by  the  record 
subject  end  by  Fmleral  agencies 
monitoring  arms  traffick^g,  property 
movement,  and  export  control 
regulations. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTBK 

None. 
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Privaqf  Act  of  1974;  Computer 
Matchkig  ProgrsM  BaCwMfi  ttM 
Department  of  Labor  and  Urn  Defense 
Mawpowar  Data  Center  of  the 
DepartmeM  of  Defense 

AGENCY:  Defense  Manpower  Data 
Center,  Defense  Logistics  Agency, 
Department  of  Defense. 
ACTION:  Notice  of  a  computer  matching 
program  between  the  Department  of 
Labor  {DOL]  and  the  Department  of 
Defense  (DoD)  for  public  comment. 

SUMMART:  Subsection  (eKl2)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
I  I.S.C.  5528)  requires  agencies  to 
publish  advance  notice  of  any  proposed 
or  revised  computer  matching  prc^ram 
by  the  matching  agency  for  public 
comment.  The  Dob,  as  the  matching 
agency  under  the  Privacy  Act  is  hereby 
giving  constructive  notice  in  lieu  of 
direct  notice  to  the  reocMxl  subjects  of  a 
computer  matching  program  biatween 
DOL  and  DoD  that  their  records  are 
being  matched  by  computer.  The  record 
subjects  are  DOL  delinquent  d^ors 
who  may  be  current  or  former  Federal 
employees  receiving  Federal  salary  or 
benefit  payments  and  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  United  States  Government 
under  programs  administered  by  DOL  so 
as  to  permit  DOL  to  pursue  and  collect 
the  debt  by  voluntary  repayment  or  by 
administrative  or  salary  offset 
procedures  under  the  provisions  of  the 
Debt  Collection  Act  of  1982. 

DATES:  This  proposed  action  will 
become  effective  December  7, 1994,  and 
the  computer  matching  will  proceed 
acconlingly  without  further  notice, 
unless  comments  are  received  which 
would  resuh  in  a  .contrary 
determination  or  if  the  Office  of 
Management  and  Budget  or  Congress 
objects  thereto.  Any  public  comment 
must  be  received  before  the  effective 
date. 

ADDRESSES:  Any  interested  party  may 
submit  written  comments  to  the 
Director,  Defense  Privacy  Office,  Crystal 
Mall  4,  Room  920, 1^1  Jefferson  Davis 
Highway.  Arlington.  VA  22202-4502. 


FOR  reRTNER  MFORMATKM  CONTACT:  Mr. 
Aurelio  Nepa,  Jr.  at  telephone  (703) 
607-2943. 

SUPPLEMENTARY  INP0RMAT1CN:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974.  as  amended,  (5  U.S.C  552a),  the 
DMDC  and  DOL  bave  concluded  an 
agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 
personal  data  between  the  agencies  (at 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  the  debtors 
within  the  Federal  govermnent  so  that 
DOL  can  pursue  recoupment  of  the  debt 
by  voluntary  payment  or  by 
administrative  or  salary  offset 
procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
effective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned.  It  was  therefore  concluded 
and  agreed  upon  that  computer 
matching  would  be  the  best  and  least 
obtrusive  maimer  and  choice  for 
accomplishing  this  requirement. 

A  copy  of  the  computer  nmtrKjng 
agreement  between  DOL  and  DMDC  is 
available  upon  request  to  the  public 
Pequests  should  be  submitted  to  the 
address  caption  above  or  to  the  Debt 
Collection  Officer,  IDepartment  of  Labor, 
Office  of  the  Secretary,  Office  of 
Financial  Management  MS  7258  MIB, 
Washington,  DC  20240.  Telephone  (202) 
208-4703. 

Set  forth  below  is  the  notice  of  the 
establishment  <^  a  computer  matching 
program  required  by  paragraph  6.c.  of 
the  Office  of  Management  and  Budget 
Guidelines  on  computer  matching 
published  in  the  Federal  Register  at  54 
FR  25818  on  June  19, 1989. 

The  matdiing  agreement,  as  reqtiired 
by  5  U.S.C  552a(r)  of  the  Privacy  Act. 
and  sa  advance  copy  of  this  notice  was 
submitted  on  October  21, 1994,  to  the 
Committee  on  Govermnent  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Administrator  of  the 
Office  of  Infonnation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  pursuam  to  paragraph  4d  of 
Appendix  I  to  OMB  Circular  No.  A-130, 
'Federal  Agency  Responsibilities  for 
Maintaining  Records  about  Individuals.' 
dated  July  15. 1994  (59  FR  37906,  July 
25, 1994).  The  matching  program  is 
subject  to  review  by  OMB  and  Congress 
and  shall  not  become  effective  until  that 
review  period  has  elapsed. 


Dated:  October  27. 1994. 

Patricia  L.  Tnppiagt, 

Alternate  OSD  Federal  Register  Uaisam 
Officer.  Deparimeat  of  Defense. 

Notice  of  a  Computer  Matching 
Program  Between  the  Department  of 
Labor  and  the  Dqpartment  of  Defease 
for  Debt  Collection 

A.  Participating  agencies: 
Participants  in  this  computer  matching 
program  are  the  Dqiartinent  of  Labor 
(DOL)  and  the  Defense  Manpower  Data 
Center  (DMDC)  of  the  Department  of 
Defense  (DoD).  The  DOL  is  the  source 
agency.  i«..  the  activitj'  disclosing  the 
records  for  the  purpose  of  the  match. 
The  DMDC  is  the  ^ecific  recipient 
activity  or  matching  agency.  i.e..  the 
agency  that  actually  performs  the 
computer  matching. 

B.  Purpose  of  tiie  match:  Upon  the 
execution  of  an  agreement,  the  DOL  will 
provide  and  disclose  debtor  records  to 
DMDC  to  identify  and  locate  any 
matched  Federal  personnel,  employed 
or  retired,  who  may  owe  delinquent 
debts  to  the  FedenJ  Government  under 
certain  programs  administered  by  the 
DOD.  TTie  DOL  will  use  this  information 
to  initiate  independent  collection  of 
those  debts  under  the  provisions  of  the 
Debt  Collection  Act  of  1982  when 
voluntary  payment  is  not  forthcoming. 
These  collection  efforts  will  include 
requests  by  the  DOL  of  any  employing 
Federal  agency  to  apply  administrative 
and/or  salary  of^t  procedures  uintil 
such  time  as  the  obligatioD  is  paid  in 
full. 

C.  Authority  for  conducting  the 
match;  The  legal  authority  for 
conducting  the  matching  program  is 
contained  in  the  Debt  Collection  Act  of 
1982  (Pub.  L.  97-365).  31  U.S.C. 
Chapter  37,  Subchapter  I  (General)  and 
Subchapter  11  (Claims  of  the  United 
States  Government).  31  U.S.C  3711 
Collection  and  Compromise.  31  U.S.C 
3716  Administrative  Offset.  5  U.S.C 
5514  Installment  Deduction  for 
Indebtedness  (Salary  Offset);  10  U.S.C. 
136,  Assistant  Secretaries  of  Defense. 
Appointment  Powers  and  Duties; 
section  206  of  Executive  Order  11222;  4 
CFR  Ch.  n.  Federal  Claims  Collection 
Standards  (General  Accounting  Office  - 
Department  of  Justice):  5  CFR  550.1101 
-  550.1108  Collection  by  Offset  from 
Indebted  Government  Employees 
(OPM);  29  CFR  20.74  -  20.90  Salary 
Offset  (Department  of  Labor). 

D.  Records  to  be  matched:  The 
systems  of  records  maintained  by  the 
respective  agencies  under  the  Privacy 
Act  of  1974,  as  amended,  5  U.S.C.  552a. 
frt>m  whidi  records  will  be  disclosed  for 
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the  purpose  of  this  computer  match  are 
as  follows: 

OWCP  will  use  personal  data  from  the 
record  system  identified  as  DOL/GOVT- 
1 .  entitled  'Office  of  Workers* 
Compensation  Programs,  Federal 
Employees'  Compensation  File,' 
published  in  the  Federal  Register  at  58 
FR  49548  on  September  23,  1993  with 
amendments  published  at  59  FR  47361 
on  September  15, 1994. 

DMDC  will  use  personal  data  from  the 
record  systems  identified  as  S322.ll 
DKffiC.  entitled  'Federal  Creditor 
Agency  Debt  Collection  Data  Base,'  last 
published  in  the  Federal  Register  on 
February  22, 1993,  at  58  FR  10875. 

Sections  5  and  10  of  the  Debt 
Collection  Act  authorize  agencies  to 
disclose  information  about  debtors  in 
order  to  effect  salary  or  administrative 
onsets.  Agencies  must  publish  routine 
uses  pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act  for  those  systems  of  records 
from  which  they  intend  to  disclose  this 
information.  Sections  5  and  10  of  the 
Debt  Collection  Act  will  comprise  the 
necessary  authority  to  meet  the  Privacy 
Act's  'compatibility'  condition.  The 
systems  of  records  described  above 
contain  an  appropriate  routine  use 
disclosure  between  the  agencies  of  the 
information  proposed  in  the  match.  The 
routine  use  provisions  are  compatible 
with  the  purpose  for  which  the 
information  was  collected. 

E.  Description  of  computer  matching 
program:  The  DOL,  as  the  source 
agency,  will  provide  DMDC  with  a 
magnetic  computer  tape  which  contains 
the  names  of  delinquent  debtors  in 
programs  the  DOL  administers.  Upon 
receipt  of  the  magnetic  computer  tape 
file  of  debtor  accounts,  DMDC  will 
[>erform  a  computer  match  using  all 
nine  digits  of  the  SSN  of  the  DOL  file 
against  a  DMDC  computer  database.  The 
DMDC  database,  established  under  an 
interagency  agreement  between  EXDD, 
OPM,  OMB.  and  the  Department  of  the 
Treasury,  consists  of  employment 
records  of  Federal  employees  and 
military  members,  active,  and  retired. 
Matching  records  ('hits'),  based  on  the 
SSN,  will  produce  the  member's  name, 
service  or  agency,  category  of  employee, 
and  current  worli  or  home  address.  'The 
hits  or  matches  will  be  furnished  to  the 
DOL.  The  IX)L  is  responsible  for 
verifying  and  determining  that  the  data 
on  the  DMDC  reply  tape  file  are 
consistent  with  the  DOL  source  file  and 
for  resolving  any  discrepancies  or 
inconsistencies  on  an  individual  basis. 
The  DOL  will  also  be  responsible  for 
making  final  determinations  as  to 
positive  identification,  amount  of 


indebtedness  and  recovery  efforts  as  a 
result  of  the  match. 

The  magnetic  computer  tape  provided 
by  IX)L  will  contain  data  elements  of 
the  debtor's  name,  Social  Security 
Number,  debtor  statiis  and  debt  balance, 
internal  accoimt  numbers  and  the  total 
amount  owed  on  approximately  1.000 
delinquent  debtors. 

The  DMDC  computer  database  file 
contains  approximately  10  million 
records  of  active  duty  and  retired 
military  members,  including  the  Reserve 
and  Guard,  and  the  OPM  government 
wide  Federal  civilian  records  of  current 
and  retired  Federal  employees. 

DMDC  will  match  the  SSN  on  the 
DOL  magnetic  computer  tape  by 
computer  against  the  DMDC  database. 
Matching  records,  hits  based  on  SSN, 
will  produce  data  elements  of  the 
member's  name.  SSN.  service  or  agency, 
and  current  work  or  home  address. 

F.  Inclusive  dates  of  the  matching 
program:  This  computer  matching 
program  is  subject  to  review  by  the 
Office  of  Management  and  Budget  and 
Congress.  If  no  objections  are  raised  by 
either,  and  the  mandatory  30  day  public 
notice  period  for  comment  has  expired 
for  this  Federal  Register  notice  with  no 
significant  adverse  public  comments  in 
receipt  resulting  in  a  contrary 
determination,  then  this  computer 
matching  program  becomes  effective 
and  the  respective  agencies  may  begin 
the  exchange  of  data  30  days  after  the 
date  of  this  published  notice  at  a 
mutually  agreeable  time  and  will  be 
repeated  annually.  Under  no 
circumstances  shall  the  matching 
program  be  implemented  before  the  30 
day  public  notice  period  for  comment 
has  elapsed  as  this  time  period  cannot 
be  waived.  By  agreement  between  DOL 
and  DMDC.  the  matching  program  will 
be  in  effiact  and  continue  for  18  months 
with  an  option  to  renew  for  12 
additional  months  unless  one  of  the 
parties  to  the  agreement  advises  the 
other  by  written  request  to  terminate  or 
modify  the  agreement. 

G.  Address  for  receipt  of  public 
comments  or  inquiries:  Director, 
Defense  Privacy  Office,  Crystal  Mall  4, 
Room  920, 1941  Jefferson  Davis 
Highway,  Arlington.  VA  22202-4502. 
Telephone  (703)  607-2943. 
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DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Partially  Closed  Meeting 

AOENCY:  National  Assessment 
Governing  Board;  Education. 
action:  Notice  of  Partially  Closed 
Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  imder  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 

DATES:  November  17-19, 1994. 
TIME:  November  17. 1994— Subject  Area 
Conmiittee  *2, 4:00  p.m.-4:30  p.m. 
(open),  4:30  p.m.-6:00  p.m.  (closed); 
Achievement  Levels  Committee,  4:00 
p.m.-6:00  p.m.  (oi>en).  November  18. 
1994 — Executive  Committee.  7:00  a.m.- 
8:30  a.m.  (open);  Full  Board.  8:45  a.m.- 
10:00  a.m.  (open);  Subject  Area 
Committee  «1, 10:00  a.m.-12:00  noon 
(open);  Reporting  and  Dissemination 
Committee,  10:00  a.ra.-12  noon  (open); 
Design  and  Analysis  Committee.  10:00 
a.m.-12  noon  (open);  Full  Board.  12:00 
noon-l:30  p.m.  (closed).  1:30  p.m.-5:15 
p.m.  (open).  November  19. 1994 — 9:00 
a.m.  until  adjournment,  approximately 
12:00  noon  (open). 

location:  The  Madison  Hotel.  15th  and 
M  Streets,  N.W.,  Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street. 
N.W.,  Washington,  D.C,  20002-4233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1 994  (Title  IV  of  the  Improving ' 
America's  Schools  Act  of  1994). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

On  November  17,  two  committees 
will  be  in  session.  Subject  Area 
Committee  #2  will  meet  from  4:00  p.m. 
to  6:00  p.m.  The  committee  will  meet  in 
open  session  fitim  4:00  p.m.  until  4:30 


p.m.  to  hear  a  report  on  the  National 
Endowment  for  the  Arts  survey  of 
school  arts  programs.  From  4:30  p.m.- 
6:00  p.m.  the  meeting  will  be  closed  to 
the  public  to  permit  the  conunittee  to 
review  field  test  items  for  the  arts 
assessment.  This  meeting  must  be 
conducted  in  closed  session  because 
premature  disclosure  of  the  information 
presented  for  review  might  significantly 
fiiistrate  implementation  of  a  proposed 
agency  action.  Such  matters  are 
protected  by  exemption  9(B)  of  Section 
552b(c)  of  Title  5  U.S.C.  The 
Achievement  Levels  Committee  will 
meet  in  open  session  bom  4:00  p.m. 
until  6:00  p.m.  The  committee  will 
discuss  a  report  from  American  College 
Testing  (ACT)  on  the  following  topics: 
Research  results  from  geography  and 
history  pilots  and  the  find  design  for 
and  types  of  judges  that  should  be 
participants  in  the  achievement  levels- 
setting  meetings  scheduled  for 
November  and  December. 

On  November  18.  the  Executive 
Committee  will  meet  in  open  session 
from  7:00  a.m.  until  8:30  a.m.  The 
agenda  includes  a  discussion  of 
principles  to  guide  the  NAEP 
assessment  schedule  through  the  year 
2000;  implications  of  the 
reauthorization  legislation;  and  matters 
related  to  the  FY  1995  budget. 

Also  on  November  18,  the  full  Board 
will  convene  in  open  session  at  8:45 
a.m.  The  morning  session  of  the  fiill 
Board  meeting,  to  10:00  a.m.,  includes 
approval  of  the  agenda,  the  Executive 
Director's  report,  and  an  update  on 
NAEP  activities.  From  10:00  a.m.  until 
12:00  noon,  three  of  the  Board's 
standing  committees.  Subject  Area  #1, 
Reporting  and  Dissemination,  and 
Design  and  Analysis  will  meet  in  open 
session. 

Beginning  at  12:00  noon,  until  4:30 
p.m.,  the  full  Board  will  meet  in 
partially  closed  session.  From  12:00  , 
noon  until  1:30  p.m.,  the  meeting  will 
be  closed  to  the  public.  The  Board  will 
hear  a  report  on  the  1992  NAEP  Report 
of  the  Integrated  Reading  Performance 
Record  which  will  include  references  to 
specific  items  from  the  assessment.  This 
portion  of  the  meeting  must  be  closed 
because  reference  may  be  made  to  data 
which  may  be  misinterpreted,  incorrect, 
or  incomplete.  Premature  disclosure  of 
these  data  might  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  Such  matters  are  protected  by 
exemption  9(B)  of  Section  552b(c)  of 
Title  5  U.S.C.  From  1:30  p.m.  imtil  5:15 
p.m.,  the  meeting  will  be  open  to  the 
public.  The  Board  will  hear  reports  on 
the  National  Education  Goals,  and 
States  as  NAEP  Partners,  a  panel 
discussion  on  the  NCES/NAGB  Joint 


Conference  on  Standard  Setting.  Also, 
the  Board  will  receive  an  ethics  briefing 
provided  by  the  Office  of  General 
Counsel. 

On  November  19.  at  9:00  a.m.,  the  full 
Board  will  reconvene.  The  agenda  for 
this  session  includes  a  report  from  the 
Ad  Hoc  Committee  on  NAEP 
Background  Questionnaires,  and  from 
each  of  the  standing  committees: 
Subject  Area  Committees  #1  and  #2, 
Reporting  and  Dissemination,  Etesign 
and  Analysis,  Achievement  Levels,  and 
Executive.  This  meeting  of  the  National 
Assessment  Governing  Board  will  be 
adjourned  at  approximately  12:00  noon. 

A  summary  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b,  will  be  available  to  the 
public  within  14  days  after  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board.  Suite  825,  800  North 
Capitol  Street,  N.W..  Washington.  D.C, 
&x)m  8:30  a.m.  to  5:00  p.m. 

Dated:  November  2, 1994. 
Roy  Tnibjr, 

ExecuUve  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  94-27513  Filed  11-4-94;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site 
Specific  Advisory  Board,  Pantex  Plant 

AGENCY:  Department  of  Energy, 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770}  noUce  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Enviroimiental 
Management  Site  Specific  Advisory 
Board  (EM  SSAB).  Pantex  Plant. 
DATES:  Saturday,  November  19, 1994: 
8:30  am-2:30  pm. 
ADDRESSES:  November  19, 1994 
meeting:  Amarillo  Association  of 
Realtors,  5601  Enterprise  Circle. 
Amarillo.  TX  79106. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Williams.  Program  Manager. 
Department  of  Energy.  Amarillo  Area 
Office.  P.O.  Box  30030.  Amarillo,  TX 
79120  (806)477-3121. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee 

The  Environmental  Management  Site 
Specific  Advisory  Board,  Pantex  Plant 


UMI 


provides  input  to  the  Department  of 
Energy  on  Enviroimiental  Management 
strategic  decisions  that  impact  future 
use,  risk  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda 

8:30  am    Welcome,  Agenda  Review  and 
Introductions,  Greetings  from  Co- 
Chairs 
8:45  am    Updates 
•occurrence  report  by  DOE  (questions 
regarding  the  October  report  and 
presentation  of  the  November 
report) 
•preparation  for  November  19, 1994 

News  Conference 
•liability  of  Board  Members— Sam 

Goodhope 
•Other 
9:15  am    Emergency  Response 

preparations  and  discussions 
12:15  pm    Lunch  (A  modest  lunch  will 

be  provided  at  the  meeting. 
Participating  board  members  and  guests 
will  be  asked  to  contribute  to  cover 
the  costs.) 
1:15  pm    Working  Group  Reports 
Nominations  and  Membership 

Working  Group 
•draw  straws  for  Environmental 
Management  Site  Specific  Advisory 
Board,  Pantex  Plant  terms 
•report  on  replacement  for  Alisa  Sell 
Budget  and  Finance  Worldng  Group — 

status  of  work 
Community  Outreach  Woridng 

Group— status  of  work 
Policy  and  Personnel  Working 

Group — status  of  work 
Training  and  Program  Working  Group 
•action  plans  (approach/proposal) 
•financial  support  for  speakers 
2:00  pm    Discussion  regarding  the 

creation  of  task  forces 
2:10  pm    Nomination  of  mdividual  to     - 
serve  on  national  Environmental 
Management  Site  Specific  Advisory 
Board  evaluation  conunittee 
2:20  pm    Next  Meeting  dates  and 
locations  discussion 
Public  comment  will  be  taken 
periodically  throughout  the  meeting. 

Public  Participation 

The  meeting  is  open  to  the  public. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  fisted 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
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presenUtion  in  the  agenda.  The 
Designated  Federal  Official  to 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  faciliUte  the  orderly 
cond^""*  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minntee 

The  minutes  of  this  meeting  will  be 
available  for  public  review  and  cop3ring 
at  the  Pantex  Pubhc  Reeding  Rooms 
located  at  the  Amarillo  College  Lynn 
Library  and  Learning  Center,  2201 
South  Washington,  Amarillo.  TX  phone 
(806)371-5400.  Hours  of  operation  are 
from  7:45  am  to  10:00  pm.  Monday 
through  Thursday:  7:45  am  to  5:00  pm 
on  Friday:  8:30  am  to  12:00  noon  on 
Saturday:  and  2:00  pm  to  6:00  pm  on 
Sunday,  except  ibr  Federal  holida3rs. 
Additioitally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle.  TX  phone  (806)537-3742. 
Hours  of  operation  are  from  9K)0  am  to 
7:00  pm  on  Monday;  9:00  am  to  5:00 
pm,  Tuesday  through  Friday;  and  closed 
Saturday  and  Sunday  as  well  as  Federal 
holidays.  Minutes  will  also  b(  available 
by  writing  or  calling  Tom  WilHams  at 
the  address  or  telephone  number  listed 
above. 

Issued  at  Washington,  DC  on  Novamfaer  2, 
1994. 

Rachel  Murphy  SsMiuel, 
Acting  Advisory  Committee  kbwagement 
Officer. 

|FR  Doc  94-27531  FiWd  11-4-M:  a:4S  am) 


Offica  of  Enofgy  Efficlancy  and 
Renewabia  Energy 

(Case  No.  F-075] 

Energy  Cowaarvation  Program  for 
Conaumor  Producta:  DacMon  artd 
Ordar  Of  anting  a  Walvai  From  tt>a 
Furnace  Test  Procedure  to  Rheem 
Manufacturing  Company 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Decision  and  Order. 

SUMMAAY:  Notice  is  given  of  the 
Decision  and  Order  (Case  No.  F-075) 
granting  a  Waiver  to  Rheem 
Manufacturing  Company  (Rheem)  from 
the  existing  Department  of  Energy  (DOE) 
test  procedure  for  furnaces.  The 
Department  is  granting  Rheem's  Petition 
for  Waiver  regarding  blower  tinw  delay 
in  calculation  of  Annual  Fuel 
Utilization  EfScieiKy  iAFLS)  for  its 


GRA  upflow,  and  GSA  dowmflow 
condensing  g»s  furnaces. 
FOR  FURTHEM  MFORMATON  COHTACn 
Cyrus  H.  Nasseri,  U.S.  Departmaatl  of 
Energy,  Office  ol  Energy  Effidency 
and  Renewable  Enngy,  Mail  Station 
EE-431.  Fonestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585.  (202)  586- 
9138. 
Eugene  MargoUs,  Esq..  U.S.  Department 
0^  Energy,  Office  of  General  Counsel, 
Mail  SUtion  CC-72.  Forrestal 
Building,  1000  Independence  Avenue, 
SW..  Washii^on.  DC  20585.  (202) 
586-9507. 
SUPPLEMENTARY  MIFOfMATION:  In 
accordance  with  10  CFR  430.27fg), 
notice  is  hereby  given  of  the  issuance  of 
the  Decision  and  Order  as  set  out  below. 
In  the  Decision  and  CMer,  Rheem  has 
been  granted  a  Waiver  for  its  GRA 
upflow,  and  GSA  downflow  condensing 
gas  furnaces,  permitting  the  QMnpeny  to 
use  an  alternate  test  method  in 
determining  AFUE. 

Issued  in  Washingfoa.  DC.  on  November  1, 
1994. 
Christine  A.  Errin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

Background 

The  Energy  Qmservatiao  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act  (EPCA).  Public  Law  M-163.  89  Stat 
917,  as  amended  by  the  National  Energy 
Conservation  Policy  Act  (NECPA). 
Public  Law  95-619.  92  StaL  3266.  the 
National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPAct),  PubUc  Law 
102^86. 106  Stat.  2776.  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  provide  a 
comparable  measure  of  energy 
consumption  that  will  assist  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  Part 
430,  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  to  create  a  waiver  process. 
45  PR  64108,  September  26, 1980. 
Thereafter.  DOE  further  amended  its 
appliance  test  procedure  waiver  process 
to  allow  the  Assistant  Secretary  ror 
Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 


Interim  Waiver  from  test  procedum 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
Nov«nber26, 1986. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive  temporarily 
test  procedures  for  a  particular  basic 
model  when  a  petitioner  shows  that  the 
basic  model  contains  one  or  more 
design  characteristics  which  prevmt 
testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  the  basic 
model  in  a  manner  so  unrepresentative 
of  its  true  energy  consumptitHi  as  to 
provide  materially  inaccurate 
comparative  data.  Waivers  graerally 
remain  in  effect  until  final  test 
procedure  amendments  became 
efliective.  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Assistant  Secretary  to  grant  an  intenm 
Waiver  when  it  is  determined  that  the 
applicant  will  experience  economic 
hardship  if  the  Application  for  Interim 
Waiver  is  denied,  if  it  appears  likely 
that  the  Petition  for  Waiver  will  be 
granted,  and/or  the  Assistant  Secretary 
determines  that  it  would  be  desirable  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  Petition  fbr 
Waiver.  An  Interim  Waiver  remains  in 
effect  for  a  period  of  180  days  or  until 
DOE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

Rheem  filed  a  "PetiticHi  for  Waiver, " 
dated  )uly  15. 1994.  in  accordance  with 
section  430.27  of  10  CFR  Part  430.  The 
Department  pubUshed  in  the  Federal 
Register  on  September  15, 1994, 
Rheem's  petiti(»i  and  solicited 
comments,  data  and  information 
respecting  the  petition.  59  FR  47317. 
Rheem  also  filed  an  "Application  for 
Interim  Waiver"  under  section  430.27(g) 
which  DOE  granted  on  September  7. 
1994.  59  FR  47317,  September  15, 1994. 

No  comments  were  received 
concerning  either  the  "Petition  for 
Waiver"  or  the  "Interim  Waiver."  The 
Department  consulted  with  The  Federal 
Trade  Commission  (FTC)  concerning  the 
Rheem  Petition.  The  FTC  did  not  have 
any  objections  to  the  issuance  of  the 
waiver  to  Rheem. 

Assertions  and  Determinationa 

Rheem's  Petition  seeks  a  waiver  from 
the  DOE  test  provisions  that  require  a 
1.5-minute  time  delay  between  the 
ignition  of  the  burner  aiM)  the  starting  of 
the  circulating  air  blower.  Rheem 
requests  the  allowance  to  test  using  a 


20-second  blower  time  delay  when 
testing  its  GRA  upflow.  and  GSA 
downflow  condensing  gas  furnaces. 
Rheem  states  that  since  the  20-second 
delay  is  indicative  of  how  these  models 
actually  operate,  and  since  such  a  delay 
results  in  an  average  of  approximately 
3.0  percent  improvement  in  energy 
efBciency,  the  petition  should  be 
granted. 

Under  specific  circumstances,  the 
DOE  test  procedure  contains  exceptions 
which  allow  testing  with  blower  delay 
times  of  less  than  the  prescribed  1.5 
minute  delay.  Rheem  indicates  that  it  is 
unable  to  take  advantage  of  any  of  these 
exceptions  for  its  GRA  upflow,  and  GSA 
downflow  condensing  gas  furnaces. 

Since  the  blower  controls 
incorporated  on  the  Rheem  furnaces  are 
designed  to  impose  a  20-second  blower 
delay  in  every  instance  of  start  up,  and 
since  the  current  provisions  do  not 
specifically  address  this  type  of  control, 
EJOE  agrees  that  a  waiver  should  be 
granted  to  allow  the  20-second  blower 
time  delay  when  testing  the  Rheem  GRA 
upflow,  and  GSA  downflow  condensing 
gas  furnaces.  Accordingly,  with  regard 
to  testing  the  GRA  upflow,  and  GSA 
downflow  condensing  gas  furnaces, 
today's  Decision  and  Order  exempts 
Rheem  fit>m  the  existing  provisions 
regarding  blower  controls  and  allows 
testing  with  the  20-second  delay. 
It  is,  therefore,  ordered  that: 

(1)  The  "Petition  for  Waiver"  filed  by 
Rheem  Manufacturing  Company.  (Case 
No.  F-075)  is  hereby  granted  as  set  forth 
in  paragraph  (2)  below,  subject  to  the 
provisions  of  paracraphs  (3),  (4),  and  (5). 

(2)  Notwithstanoing  any  contrary 
provisions  of  Appendix  N  of  10  CFR 
Part  430,  Subpart  B,  Rheem 
Manufacturing  Company,  shall  be 
permitted  to  test  its  GRA  upflow,  and 
GSA  downflow  condensing  gas  furnaces 
on  the  basis  of  the  test  procedure 
specified  in  10  CFR  Part  430,  with 
modifications  set  forth  below: 

(i)  Section  3.0  of  Appendix  N  is 
deleted  and  replaced  with  the  following 
paragraph: 

3.0    Test  Procedure.  Testing  and 
measurements  shall  be  as  specified  in 
secUon  9  in  ANSI/ASHRAE  Standard 
103-82  with  the  exception  of  sections 
9.2.2, 9.3.1,  and  9.3.2,  and  the  inclusion 
of  the  foUowing  additional  procedures: 

(ii)  Add  a  new  paragraph  3.10  to 
Appendix  N  as  follows: 

3.10    Gas-  and  Oil-Fueled  Central 
Furnaces.  The  following  paragraph  is  in 
heu  of  the  requirement  specified  in 
section  9.3.1  of  ANSUASHRAE 
Standard  103-82.  After  equilibrium 
conditions  are  achieved  following  the 
cool-down  test  and  the  required 
measurements  performed,  turn  on  the 


furnace  and  measure  the  flue  gas 
temperature,  using  the  thermocouple 
grid  described  above,  at  0.5  and  2.5 
minutes  after  the  main  bumer(s)  comes 
on.  After  the  burner  start-up,  delay  the 
blower  start-up  by  1.5  minutes  (t-), 
unless:  (1)  the  fiimace  employs  a  single 
motor  to  drive  the  power  burner  and  the 
indoor  air  circulating  blower,  in  which 
case  the  burner  and  blower  shall  be 
started  together,  or  (2)  the  fiimace  is 
designed  to  operate  using  an  unvarying 
delay  time  that  is  other  than  1.5 
minutes,  in  which  case  the  fan  control 
shall  be  permitted  to  start  the  blower:  or 
(3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which 
case  the  fim  control  shall  be  permitted 
to  start  the  blower.  In  the  latter  case,  if 
the  fan  control  is  adjustable,  set  it  to 
start  the  blower  at  the  highest 
temperatiue.  If  the  fan  control  is 
permitted  to  start  the  blower,  measure 
time  delay,  (t-),  using  a  stopwatch. 
Record  the  measured  temperatures. 
During  the  heat-up  test  for  oil-fueled 
furnaces,  maintain  the  draft  in  the  flue 
pipe  within  ±0.01  inch  of  water  column 
of  the  manufacturer's  recommended  on- 
period  draft. 

(iii)  With  the  exception  of  the 
modifications  set  forth  above,  Rheem 
Manufacturing  Company  shall  comply 
in  all  respects  with  the  test  procedures 
specified  in  Appendix  N  of  10  CFR  Part 
430,  Subpart  B. 

(3)  The  Waiver  shall  remain  in  effect 
from  the  date  of  issuance  of  this  Order 
imtil  DOE  prescribes  final  test 
procedures  appropriate  to  the  GRA 
upflow,  and  GSA  downflow  condensing 
gas  furnaces  manufactured  by  Rheem 
Manufacturing  Company. 

(4)  This  Waiver  is  based  upon  the 
presumed  validity  of  statements, 
allegations,  and  documentary  materials 
submitted  by  the  petitioner.  This  Waiver 
may  be  revoked  or  modified  at  any  time 
upon  a  determination  that  the  factual 
basis  underlying  the  petition  is 
incorrect. 

(5)  Effective  November  1. 1994.  this 
Waiver  supersedes  the  Interim  Waiver 
granted  the  Rheem  Manufacturing 
Company  on  September  7, 1994.  59  FR 
47317,  September  15. 1994  (Case  No.  F- 
075). 

Issued  In  Washington,  DC,  on  November  1, 
1994. 

Christine  A.  Enrin, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  94-27533  Filed  11-4-94;  8:45  am] 
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Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL9S-6-000,  at  aL] 

General  Electric  Capital  Corp.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

October  28, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  General  Electric  Capital  Corporation 

[Docket  No.  EL95-5-O00] 

Take  notice  that  on  October  18. 1994, 
General  Electric  Capital  Corporation  (GE 
Capital),  the  principal  place  of  business 
of  which  is  260  Long  Ridge  Road, 
Stamford,  Connecticut,  06927,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Petition  for 
a  Declaratory  Order.  GE  Capital  has 
requested  that  the  Commission  find  that 
GE  Capital's  proposed  acquisition  of  a 
foreign  utifity  company,  as  defined  in 
Section  33  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended,  will 
not  cause  it  or  any  of  its  subsidiaries  to 
be  deemed  "primarily  engaged  in  the 
generation  or  sale  of  electric  power"  for 
purposes  of  the  restrictions  on 
ownership  of  qualifying  cogeneration  or 
small  power  production  facilities 
contained  in  Sections  3(17)  and  3(18)  of 
the  Federal  Power  Act  and  Part  292  of 
the  Commission's  regulations. 

Comment  date:  November  14.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Louisville  Gas  and  Electric  Company 

(Docket  No.  ER95-5O-0O0I 

Take  notice  that  on  October  20, 1994. 
Louisville  Gas  and  Electric  Company 
(LG&E)  tendered  for  filing  an 
amendment  to  the  Agreement  between 
LG&E,  The  Cincinnati  Gas  and  Electric 
Company  (CG&E).  and  Tennessee  Valley 
Authority  (TVA).  The  original 
Agreement  between  LG&E,  CG&E  and 
TVA  was  dated  September  23, 1957,  and 
amended  effective  October  8, 1983. 

The  purpose  of  this  filing  is  to  amend 
the  transmission  toll  charged  by  LG&E 
for  energy  transactions  between  CG&E 
and  TVA  and  to  require  advance 
scheduling  for  such  transactions.  The 
proposed  toll  charge,  as  well  as  the 
scheduling  requirement,  was  negotiated 
and  agreed  to  by  the  affected  parties. 

A  copy  of  the  filing  was  served  upon 
the  Kentucky  Pubhc  Service 
Commission. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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3.  Gulfttream  Energy.  LLC 

[Docket  No.  ER94-1 597-000) 

Take  notice  that  on  September  29. 
1994,  Gulfstxeam  Eneigy.  LLC  tendoed 
for  filing  an  amendment  in  the  above- 
refeienced  docket. 

Coaunent  date:  November  10, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  The  Nairagamctt  Electric  Conipaay 

IDodut  Na  ER94-ieiO-000) 
Take  notice  that  The  Narragansett 

Electric  Company  on  October  14, 1994, 

tendered  for  filing  an  amendment  to  its 

filing  in  this  docket. 
Comment  date:  November  10. 1994.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

5.  Arkansas  Power  ft  Light  Company 

IDodwt  No.  ERS5-*9-0OOi 

Take  notice  that  Arkansas  Power  & 
Light  Company  (AP&L)  filed  on  October 
19,  1994.  a  profwsed  joint  Stipulation 
with  Ariumsas  Electric  Corporation 
(AECC).  The  proposed  Joint  Stipulation 
would  modify  this  rate  formulas 
currently  appUcable  to  AECC  The 
proposed  changes  to  the  rate  formulas 
would  result  in  the  formulas  tracking 
AP&L's  costs  more  accurately  and 
would  also  streamline  the 
administrative  process  associated  with 
the  annual  redetermination  of  AECC's 
rates  utilizing  the  rate  formulas. 

Comment  date:  November  14, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Thermo  Cogeneration  Partnership, 
LJ. 

IDocket  Nos.  QF87-552-003  and  EL95-1- 
000) 

On  October  25. 1994,  Thermo 
Cogeneration  Partnership,  L.P.  tendered 
for  filing  additional  information  in 
support  of  its  request  for  waiver  of  the 
technical  standards  relating  to  its 
cogeneration  facility. 

Comment  rfofe:  November  16. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  fifing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
CcMnmission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 


determining  the  appropriate  actioii  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  yrishing  to  bectmie  a  peity 
must  file  a  motion  to  intervane.  Copies 
of  this  filing  are  on  file  vrith  the 
Commission  and  %re  available  for  pubbc 
inspection. 
Laisat 


Secntoiy. 
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[Docket  No.  EF9S-«171-000,  et  aL) 

Western  Area  Power  Administration,  at 
ai.;  Electric  Rale  and  Corporate 
Regulation  Rllngs 

November  1, 1904. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Western  Area  Power  Administration 

IDocket  No.  EF95-51 71-000] 

Take  notice  that  on  October  25, 1994, 
the  Deputy  Secretary  of  the  Department 
of  Energy,  by  Rate  Order  No.  WAPA-63. 
did  confirm  and  approve  on  an  interim 
basis,  to  be  effective  on  December  1, 
1994,  the  Western  Area  Power 
Administration's  (Western)  Rate 
Schedule  SLIP-F5  for  firm  power 
service  from  the  Salt  Lake  City  Area 
Integrated  Projects. 

The  rate  in  Rate  Schedule  SLIP-F5 
will  be  in  effect  pending  the  Federal 
Energy  Regulatory  Commission's  (FERC) 
approval  of  these  or  of  substitute  rates 
on  a  final  basis,  ending  November  3, 
1999. 

The  fiscal  year  (FY)  power  repayment 

study  indicated  that  the  Existing  rate 
does  not  yield  sufficient  revenue  to 
satisfy  the  cost-recovery  criteria  through 
the  study  period.  The  revised  rate 
schedules  will  yield  adequate  revenue 
to  satisfy  these  criteria. 

The  Administrator  of  Western 
certifies  that  the  rates  are  consistent 
with  applicable  law  and  that  they  are 
the  lowest  possible  rates  consistent  with 
sound  business  principles.  The  Deputy 
Secretary  of  the  Department  of  Energy 
states  that  the  rate  schedule  is  submitted 
for  confirmation  and  approval  on  a  final 
basis  for  a  5-year  period  beginning 
December  1. 1994,  and  ending 
November  30, 1999,  pursuant  to 
authority  vested  in  FERC  by  Delegation 
Order  No.  0204-108,  as  amended. 

Comment  date:  November  16. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.SQiIeldiivsIX,Inc 

(Docket  No.  BG95-5-O0(4 

On  October  28. 1994,  SEI  Holdings  IX, 
Inc..  900  Ashwood  Parkway,  Suite  500. 
Atlanta.  Georgia  30338  (the 
"Applicant"),  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
application  for  determination  of  exempt 
wholesale  generator  ("EWG")  status , 
pursuant  to  Part  365  of  the 
Commission's  regulations. 

The  Applicant  will  be  eng^sd 
indirectly,  through  an  affihate  as 
defined  in  section  2(a)(ll)(B)  of  the 
Public  Utility  Holding  Company  Act  of 
1935  ("PUHCA  "),  in  owning  and 
operating  eligible  facilities  located  in 
Trinidad  and  Tobago:  the  236  MW  Penal 
Plant,  located  at  P^al,  in  the  ward  of 
Siparia.  County  of  St  Patrick,  consisting 
of  two  simple  cycle  gas  turbines  and  a 
combined  cycle  generating  unit 
comprised  of  two  gas  turbines,  one  beet 
recovery  steam  generator,  and  one  steam 
turbine;  the  634  MW  Point  Lisas  Plant, 
located  at  Point  Lisas  Industrial  Estate 
in  the  ward  of  Couva.  County  of  Caroni. 
consisting  of  ten  simple  cycle  turbines; 
and  the  308  MW  Port  of  Spain  Plam. 
located  in  the  city  of  Port  of  Spain, 
consisting  of  four  steam  turbine  and  two 
simple  cycle  gas  turbine  generator  units. 
The  fadUties  are  all  in  commercial 
operation.  The  facilities  are  gas  fired; 
the  Port  of  Spain  Plant  also  has  the 
capability  to  use  fuel  oil  as  a  back-up. 

Comment  date:  November  14. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 

3.  Western  Resources,  Inc.- 

[Docket  No.  EL94-34-001) 

Take  notice  that  on  October  24. 1994, 
Western  Resources.  Inc.  tendered  for 
filing  its  compliance  report  in  the 
above-referenced  docket. 

Comment  date:  November  16. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Midwest  Power  Systems,  Inc. 

(Docket  No.  EL95-3-000I 

Take  notice  that  on  October  14, 1994, 
Midwest  Power  Systems,  Inc.  (Midwest 
Power)  tendered  for  filing  a  Petition  for 
Declaratory  Order  permitting  Midwest 
Power  to  reduce  its  annual  composite 
rate  of  depreciation  frcun  3.54  percent  to 
3.49  percent 

5.  Equitable  Resources  Marketing  Qk, 
Equitable  Power  Services  Co. 

[Docket  Nos.  ER94-1029-001.  ER94-1539- 
001] 

Take  notice  that  on  October  17, 1994, 
Equitable  Power  Services  Ccmipany 
(EPSC)  filed  certain  information,  on 
behalf  of  Equitable  Resources  Marketing 
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Company  (ERMC)  and  itself,  as  required 
by  the  Commission's  June  7, 1994  letter 
order  in  Docket  No.  EK94-1029-001  and 
the  Coomiissioa's  September  8. 1994. 
letter  order  in  Docket  No.  ER94-1539- 
000.  Copies  of  ERMC  and  EPSCs 
informational  filing  are  en  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Comment  date:  November  16. 1994,  in 
accordance  -with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Rainbow  Energy  Marketiqg 
Corporation 

[Docket  No.  ER94-1 06 1-002] 

Take  notice  that  on  October  19, 1994, 
Rainbow  Energy  Marketing  Coiporation 
(REMC)  filed  certain  information  as 
required  by  the  Commission's  June  10, 
1994.  letter  order  in  Docket  No.  ER94- 
1061-000.  Copies  of  REMC's 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

7.  Northeast  Utilities  Service  Compaay 

[Docket  No.  ER94-1 125-000) 

Take  notice  that  on  Octot>er  27, 1994, 
Northeast  Utilities  Service  Company 
(NUSCO).  submitted  for  filing,  on  behalf 
of  the  Northeast  Utilities  (NU)  System 
Companies,  a  revised  FERC  Electric 
Tariff  No.  6 — System  Power  Sales  and 
Exchanges  in  response  to  concerns 
raised  by  FERC  staff  on  the  initial  filing. 
NUSCO  requests  that  the  proposed  tariff 
be  made  effective  on  the  day  following 
the  date  of  receipt  of  this  amendment  by 
the  Commission,  or,  in  the  alternative, 
the  earlier  of  (i)  sixty  days  following  the 
filing  of  this  amendment  or  (ii)  the 
earliest  requested  effective  date  for  a 
subsequently  filed  Service  Agreement 
under  Tariff  No.  6. 

Coaunent  date:  November  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  MidCon  Power  Services  Corporation 

(Docket  No.  ER94-1 329-001] 

Take  notice  that  on  October  26. 1994. 
MidCon  Power  Services  Coiporation 
(MPSJ  filed  certain  infonnation  as 
required  by  the  Commission's  August 
11, 1994.  letter  order  in  Docket  No. 
ER94-1329-000.  Copies  of  MPSs 
informational  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioo. 

9.  R.  J.  Dahnke  &  Associates 

(Docket  Na  ER94-1352-001] 

Take  notice  that  on  October  17. 1994. 
R.  J.  Dahnke  &  Associates  (RJD&A)  filed 
certain  information  as  required  by  the 
Commission's  August  13. 1994.  letter 
order  in  Docket  No.  ER94-13S2-000. 
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Copies  of  RJDatA's  informational  filing 
are  on  file  vrith  the  Commission  and  are 
available  for  public  inspection. 


10.  Vakre  Pewm  Services 

(Docket  No.  ER94-1 394-001] 

Take  notice  that  on  October  26. 1994. 
Valero  Power  Services  Company  (VPSJ 
filed  csftain  infonnation  as  required  by 
the  Commission's  August  24,  1994. 
letter  order  in  Docket  No.  ER94-1394- 
000.  Copies  of  VPS's  informaticmal 
fiUng  are  on  file  with  the  Commission 
and  are  available  for  public  in^>ection. 

11.  TexPar  Energy.  Inc. 

(Dod:et  No.  ER95-62-0b0] 

Take  notice  that  on  October  24, 1994. 
TexPar  Energy,  fac.  (TexPar),  tendered 
for  filing  pursuant  to  Rule  205, 18  CFR 
385.205,  a  petition  for  waiver  and 
blanket  approvals  under  various 
regulation  of  the  Commission  and  for  an 
order  accepting  its  FERC  Electric  Rate 
Schedule  No.  1. 

TexPar  intends  to  engage  in  electric 
power  and  energy  transactions  as  a 
marketer  and  a  broker.  In  transactions 
where  TexPar  sells  electric  energy  it 
proposes  to  make  such  sales  on  rates, 
terms,  and  conditions  to  be  mutually 
agreed  to  with  the  purchasing  party. 
TexPar  is  not  in  the  business  of 
generating,  transmitting,  or  distributing 
electric  power. 

Comment  date:  November  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indiana  Michigan  Power  Company 

[Docket  No.  ER94-1495-000] 

Take  notice  that  on  October  26. 1994. 
American  Electric  Power  Service 
Corporation,  on  behalf  of  Indiana 
Michigan  Power  Company,  tendered  for 
filing  an  amendment  to  its  original  filing 
in  the  above  referenced  docket. 

A  copy  of  the  filing  was  served  upon 
the  Indiana  Utility  Regulatory 
Commission,  the  Michigan  Power 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  November  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Illinois  Powrer  Company 

(Docket  No.  ER94-1 505-000] 

Take  notice  that  on  October  1. 1994. 
Illinois  Power  Company  (Illinois) 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket 

Comment  date:  November  16. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


14.  New  England  Power  Company 

IDocket  Na  Qt95-«&-000] 

Take  notice  that  on  October  19, 1994. 
New  England  Power  Company  (NEP) 
tendered  for  filing  a  Notice  of 
Termination  for  a  Supplement  to  the 
Service  Agreement  beniveen  NEP  and 
Fitchburg  Gas  and  Electric  under  NEP's 
FERC  Electric  Tariff.  Original  Volume 
No.  3. 

Comment  date:  November  16. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  The  Montana  Power  Conq>aay 

(Docket  No.  ER95-57-000) 

Take  notice  that  on  October  21. 1994. 
The  Montana  Power  Company 
(Montana),  teiulered  for  filing  with  the 
Federal  Enei^  Regulatory  Commission 
purs\iant  to  18  CFR  35.13,  SupplemenU 
to  Montana  Rale  Schedule  FERC  No.  45, 
the  Pacific  Northwest  Coordination 
Agreement:  Eneigy  Storage  Agreements 
between  Montana  and  each  of  Chelan 
Coimty  PUD  No.  1,  Colockum 
Transmission  Co.,  Inc..  Cowlitz  County 
PUD  No.  1 ,  PUD  No.  1  of  Douglas 
County.  PUD  No.  1  of  Grant  County. 
PUD  No.  1  of  Pend  Oreille  County.  PUD 
No.  1  of  Snohomish  County,  and 
Tacoma  City  Light. 

A  copy  of  the  filing  was  served  upon 
each  of  the  utiUties  listed  above. 

Comment  date:  November  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Central  Power  and  Light  Company 
West  Texas  Utilities  Company 

(Docket  No.  ER9&-S8-000] 

Take  notice  that  on  October  21, 1994. 
Central  Power  and  Light  Company  (CPL) 
and  West  Texas  Utilities  Company 
(WTU)  tendered  for  filing  a  CPL/'WTU 
Electric  Reliabihty  Council  of  Texas 
(EROOn  Coordination  Transmission 
Service  Tariff  (CST);  a  revised  index  of 
customers  taking  ser%'ice  under  the  CST; 
unexecuted  ser\'ice  agreements  under 
wrhich  CPL  and  WTU  will  provide 
service  under  the  CST;  a  revised  version 
of  WTU's  ERCOT  Transmission  Service 
Tariff;  a  revised  version  of  CPL 's  EROOT 
Transmission  Service  Tariff;  a  revised 
Attachment  A  to  WTU's  Master  ERCOT 
Transmission  Facility  Charge  Rate 
Schedule  and  a  revised  Attachment  A  to 
CPL's  Master  ERCOT  Transmission 
Facihty  Charge  Rate  Schedule.  The 
filing  would  allow  CPL  and  WTU  to 
begin  to  collect  facihty  cfaaiges  in 
connection  with  the  transmission  of 
Economy  "A"  Energy  and  Emergency 
Power  for  other  ERCOT  utilities.  CPL 
and  WTU  explain  that  such  changes  are 
necessary  to  being  their  tariff  into 
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conformance  with  recent  changes  in 
ERCOT  operating  practices. 

CPL  and  WTU  nave  requested  a 
waiver  of  the  Commission's  regulations 
to  allow  the  changed  rate  schedules  to 
become  effective  as  of  October  22. 1994. 

Comment  date:  November  15, 1994,  in 
accordance  Mdth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Pennsylvania  Electric,  Company 

{Docket  No.  ER9S-60-000) 

Take  notice  that  on  October  24, 1994, 
Pennsylvania  Electric  Company 
(Penelec)  tendered  for  flling  pursuant  to 
Rule  205  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.205)  an  amendment  to  its  existing 
rate  schedule  for  transmission  and 
supplemental  power  services  to 
Allegheny  Electric  Cooperative,  Inc. 
(Alle^eny  Cooperative).  Under  such 
existing  rate  schedule,  Penelec  has  been 
providing  such  services  to  Allegheny 
Cooperative  through  173  delivery  points 
in  Pennsylvania  and  one  delivery  point 
in  New  jersey. 

Allegheny  Cooperative  has  requested, 
and  Penelec  has  agreed,  that  the  Penelec 
demand  rates  for  service  supplied  by 
Penelec  to  Allegheny  Cooperative  be 
revised,  on  a  revenues  neutral  basis,  to 
provide  for  billing  by  Penelec  to 
Allegheny  Cooperative  on  a  coincident 
peak  basis.  Allegheny  Cooperative 
would  like  to  make  that  change  effective 
as  of  November  1, 1994,  the  start  of 
Allegheny  Cooperative's  next  fiscal 
year,  and  Penelec  has  requested  that 
effective  date  for  the  subject 
amendment. 

The  proposed  amendment  will  also 
increase,  by  approximately  5%,  the 
billing  credit  that  Allegheny 
Cooperative  receives  for  its  10% 
undivided  joint  ownership  interest  in 
the  Susquehanna  Steam  Electric  Station 
and  will  resolve  two  disputes  between 
Penelec  and  Allegheny  cooperative 
relating  to  the  scope  of  Penelec's  supply 
to  Allegheny  Cooperative.  Penelec  has 
requested  a  waiver  of  Section  35.3(a)  of 
the  Commission's  Regulations  (18  CFR 
35.3(a)  to  the  extent  required  to  permit 
the  proposed  amendment  to  go  into 
effect  not  later  than  November  1, 1994. 

Copies  of  the  Hiing  have  been  served 
on  the  Pennsylvania  Public  Utility 
Commission  and  Allegheny 
Cooperative. 

Comment  date:  November  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  ER95-61-000) 

Take  notice  that  on  October  24, 1994, 
Public  Service  Company  of  New  Mexico 


(PNM),  tendered  for  filing  a  Notice  of 
"Tennination  of  two  letter  agreements 
providing  for  the  banking  of  energy 
under  Service  Schedule  C  to  the 
Interconnection  Agreement  between 
PNM  and  the  Qty  of  Anaheim, 
California  (Anaheim),  Supplements  1 
and  2  to  Supplement  1  to  PNM  Rate 
Schedule  FERC  No.  96.  Termination  of 
the  letter  agreements  is  to  be  effective  as 
of  October  18, 1994.  PNM  requests 
waiver  of  the  applicable  notice 
requirements. 

Copies  of  this  filing  have  been  served 
upon  Anaheim  and  New  Mexico  Public 
Utility  Commission. 

Comment  date:  November  15. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Maine  Public  Service  Company 

[Docket  No.  ER95-63-O001 

Take  notice  that  on  October  24, 1994, 
Maine  Public  Service  Company  (Maine 
Public),  filed  an  executed  Service 
Agreement  with  Louis  Dreyfus  Electric 
Power  Inc.  Maine  Public  states  that  the 
service  agreement  is  being  submitted 
pursuant  to  its  tariff  provision 
pertaining  to  the  short-term  non-firm 
sale  of  capacity  and  energy  which 
establishes  a  ceiling  rate  at  Maine 
Public's  cost  of  service  for  the  units 
available  for  sale. 

Maine  Public  requests  that  the  service 
agreement  become  effective  on  October 
1 7, 1994  and  requests  waiver  of  the 
Commission's  regulations  regarding 
filing. 

Comment  date:  November  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  South  Carolina  Electric  k  Gas 
Company 

[Docket  No.  ER9S-64-0001 

Take  notice  that  on  October  24, 1994, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  tendered  for  filing  proposed 
changes  in  its  FERC  Electric  Service 
Tariff  (Volume  Nos.  1-1 V). 

The  proposed  changes  would  increase 
revenues  from  jurisdictional  sales  and 
service  by  $1,928,000  based  on  the  12 
month  period  ending  E)ecember  31, 
1995.  llie  Company  also  proposes  a 
revised  wholesale  electric  tariff 
designated  as  Third  Revised  Volume 
No.  1 ,  to  supersede  Second  Revised 
Volume  No.  1. 

SCE&G  states  that  the  proposed 
increased  rates  are  necessitated  by  the 
fact  that  it  is  reaUzing  an  unreasonable 
low  rate  of  return  on  sales  to  its 
jurisdictional  customers. 

Copies  of  this  filing  were  served  upon 
the  public  utility's  jurisdictional 
customers  and  the  South  Carolina 
Public  Service  Commission. 


Comment  date:  November  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this.notice. 

21.  Portland  General  Electric  Company 

(Docket  No.,ER9&-71-000] 

Take  notice  that  on  October  25, 1994. 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  service 
agreements  under  FERC  Electric  Tariff. 
Original  Volume  No.  1  (PGE-1).  with 
Rainbow  Energy  Marketing  Corporation 
(Rainbow),  and  British  Cohmibia  Power 
Exchange  Corporation  (POWEREX).  PGE 
has  requested  that  the  Service 
Agreements  be  accepted  by  the 
Commission,  effective  October  24, 1994. 
Copies  of  the  filing  have  been  served  on 
the  parties  included  in  the  Certificate  of 
Service  attached  to  the  filing  letter. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Consumers  Power  Company 

(Docket  No.  ER95-76-0001 

Take  notice  that  on  October  26, 1994, 
Consumers  Power  Company,  tendered 
for  filing  a  new  wholesale  service 
agreement  providing  for  the  sale  of  firm 
and  non-firm  power  to  Alpena  Power 
Company. 

Copies  of  the  filing  were  served  upon 
Alpena  Power  Company  and  the 
Michigan  Public  Service  Commission. 

Cbnunenf  date:  November  15, 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  The  Washington  Water  Power 
Company 

[Docket  No.  ER95-77-0001 

Take  notice  that  on  October  26, 1994, 
The  Washington  Water  Power  Company 
(WWP),  tendered  for  filing  v«th  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13.  a  rate 
revision  for  the  Transmission 
Agreement  between  The  Washington 
Water  Power  Company.  City  of  Spokane, 
and  Puget  Sound  Power  &  Light 
Company.  WWP  states  that  this  rate 
schedule  is  related  to  transmission 
wheeling  service  for  the  City  of  Spokane 
to  Puget  Soimd  Power  and  Light 
Company.  WWP  requests  that  the 
Commission  accept  the  rate  revision  to 
be  effective  at  2400  hours  December  31, 
1994. 

A  copy  of  this  filing  was  served  upon 
the  City  of  Spokane  and  Puget  Sound 
Power  and  Light  Company. 

Comment  date:  November  15, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


24.  The  Daytoa  Power  awl  Light 


(Docket  No.  ER95-63-000] 

Take  notice  that  The  Dayton  Power 
and  Light  Company  (Dayton)  tendered 
for  filing  on  October  27, 1994,  executed 
Power  Services  Agreements  (PSA) 
between  Dayton  and  The  Village  of 
Arcanum,  The  Village  of  Jackson  Center, 
The  Village  of  Lakeview,  The  Village  of 
Mendon,  The  Village  of  New  Bremen, 
and  The  Villa^  of  Waynesfield.  Ohio 
(Municipals). 

Pursuant  to  Rate  Schedules  A  through 
E  attached  to  the  PSA,  DP*L  will 
provide  to  Municipals,  on  an  unbundled 
basis,  long-term  firm  and  short- 
interruptible  transmission  services  and 
a  variety  of  power  supply  services,  all 
subject  to  flexible  notice  and  scheduling 
provisions  and  fixed  long-term  prices. 
Dayton  and  Municipals  are  currently 
parties  to  a  Service  Agreement  for 
partial  requirements  service  pursuant  to 
Dayton's  FERC  Electric  Tariff,  Original 
Volume  No.  2.  filed  pursuant  to  and 
governed  by  the  Settlement  Agreement 
accepted  for  filing  in  Docket  No.  ER83- 
333-000.  TTie  Agreements  will  replace 
the  existing  Partial  Requirements 
Service  Agreements  in  place  for  these 
municipals.  Dayton  and  Municipals 
request  an  effective  date  of  January  1, 
1995. 

A  copy  of  the  filing  was  served  upon 
The  Village  of  Arcaniun.  The  Village  pf 
Lakeview.  The  Village  of  Mendon.  The 
Village  of  New  Bremen,  and  The  Village 
of  Waynesfield,  Ohio  and  The  Public 
Utilities  Conunission  of  Ohio. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Green  Mouataia  Power  Corporation 
(Docket  No.  ER9S-04-OOO] 

Take  notice  that  on  October  27, 1994, 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  filing  revisions  to 
the  definition  of  "Public  Utility" 
eligible  to  purchase  power  under  its 
FERC  Electric  Tariff.  Original  Volume 
No.  2  (the  "Tariff").  GMP  states  that 
these  revisions  were  intended  to  permit 
power  marketers  regulated  by  the 
Federal  Energy  Regulatory  Commission 
under  Part  II  of  the  Federal  Power  Act 
to  purchase  power  under  the  Tariff,  and 
to  clarify  that  the  New  York  Power 
Authority  is  a  municipai  corporation 
eligible  to  purchase  power  from  GMP 
under  the  Tariff.  GMP  also  tendered  for 
filing  service  agreements  with  two 
power  marketers  desiring  to  purchase 
power  under  the  Tariff:  Louis  Dreyfus 
Electric  Power  Inc.  and  ENRON  Power 
Marketing.  GMP  has  requested  that 


these  filings  be  made  effective  as  of 

January  1,1995. 

Comment  date:  November  16. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraplu 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file^a 
motion  to  intervene  or  protest  with  the 
Federal  Enei^  Regulatory  Commissioa, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426.  in  accoidance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
coaadend  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  94-27535;  Filed  ll-4-«4;  8:45  am] 

BILUNQ  CODE  STIT-OI-P 


[Docket  No.  CP»5-3»-000] 

Cavailo  Pipeline  Co.;  Notice  of  PMMon 
for  Declaratory  Order 

November  1, 1994. 

Take  notice  that  on  October  26,1994. 
Cavailo  Pipeline  Company  (Cavello), 
1700  First  City  Tower,  1001  Fannin 
Street,  Houston,  Texas  77002,  filed  a 
petition  for  a  declaratory  order  in 
Docket  No.  CP95-39-000,  requesting 
that  the  Commission  declare  that  its 
facilities  are  production  and  gathering 
facilities  exempt  from  regulation  by  the 
Conunission  imder  Section  1(b)  oMxe 
Natural  Gas  Act  (NGA),  all  as  more  hilly 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Cavello  states  that  it  is  an  intrastate 
pipeline  company  performing 
transportation  in  interstate  commerce 
under  Section  311(a)(2)  of  the  Natural 
Gas  Pohcy  Act  of  1978  (NGPA).  Cavello 
claims  that  it  owns  and  operates  a 
natural  gas  pipeline  located  in  offishore 
Texas  state  waters  to  a  point  onshore. 
Cavailo  seeks  a  declaratory  order 
holding  that  the  facilities  meet  the 
physical  criteria  for  determining 
gathering  and  would  thereby  be  exempt 
from  the  Commission's  jurisdiction 
pursuant  to  Section  1(b)  of  the  NGA. 


In  support  of  its  daim  that  the 

primary  function  of  the  proposed 
facility  is  gathering.  Cavailo  points  out 
the  following:  (1)  the  length  and 
diameter  (16.4  miles  of  20-inch  and  21.3 
miles  of  16-inch)  are  comparable  to 
other  offshore  lines  previously 
determined  to  be  gafiiering.  (2)  the 
system  lacks  compression  because  it 
relies  on  wellhead  pressure  to  move  the 
gas,  (3)  there  is  no  central  point  in  the 
field  given  the  nature  of  the  offishore 
operations,  (4)  location  of  the  wells  are 
in  the  producing  area  and  the  lines  are 
designed  to  gather  gas  from  the 
platforms  to  the  nearest  pipeline,  and 
(5)  the  geographic  configuration  of  the 
line  is  an  inverted  "Y".  Finally,  Cavello 
states  that  its  facilities  are  very  similar 
to  other  facilities  that  the  Commission 
has  found  to  be  gathering  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  a  protest  with  reference  to  said 
petition  should,  on  or  before  December 
1,  1994,  file  with  the  Federal  Energy 
Regulatory  Commission  (825  North 
Capitol  Street,  NE..  Washington.  D.C 
20426)  a  motion  to  intervene  or  a  protest 
in  accordance  vdth  the  requirements  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
LoisD.CMiwU. 
Secretary. 

(FR  Doc  94-27464  HM  11-4-94;  8:45  «n| 
BRXING  CODE  (717-01-11 

[Docket  No.  RP94-229-00(q 

Granite  State  Gas  Transmission,  inc.: 
Notica  of  kiformal  SetUement 
Conferenco 

November  1 .  1994. 

Take  notice  that  an  Informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  November  7. 1994, 
at  11:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
810  First  Street,  NE.,  Washington.  DC, 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c).  or  any  participant,  as 
defined  by  18  CFR  385.102(b),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pursuant  to  the 
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Commission's  regulations  (18  FR 
385.214). 

For  additional  information,  please 
contact  Irene  E.  Szopo  at  (202)  208- 
1602.  or  Loma  ].  Hadlock  at  (202)  208- 
0737. 

Uto  D.  CubM, 
Secretary. 

(FR  Doc.  94-27463  Filed  11-4-94;  8:45  am] 
MUJNQ  COM  STir-OI-M 


(Docket  No.  TM9fr-1-15-001] 

MM  Louisiana  Qas  Co.;  Notlca  of 
Proposed  Chartge  of  Rates 

November  1, 1994. 

Take  notice  that  on  October  28. 1994, 
Mid  Louisiana  Gas  Company  (Mid 
Louisiana]  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volimie  No.  1 ,  the  following  Tariff 
Sheets  to  be  effective  October  1, 1994: 

Fourth  Revised  Sheet  No.  4 
Fourth  Revised  Sheet  No.  4A 

Superseding 

Second  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  4A 

Mid  Louisiana  states  that  the  purpose 
of  the  filing  of  the  Revised  Tariff  Sheets 
is  to  correct  a  tariff  sheet  pagination 
error  contained  in  Mid  Louisiana's 
September  1,  1994,  filing  in  this  docket. 

This  filing  is  being  made  in 
accordance  with  Section  22  of  Mid 
Louisiana's  FERC  Gas  Tariff. 

Mid  Louisiana  states  that  copies  of 
this  filing  have  been  mailed  to  Mid 
Louisiana's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  NE., 
Washington,  DC  20426  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
November  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
LoisD.Cashell. 
Secretary. 
(FR  Doc  94-27459  Filed  ll-4-«4:  8:45  am] 

MLUNQ  COM  tn7-01-M 


[Doclwt  Nos.  RP94-343-O00;  RP94-237- 
•*! 

NorAm  Qas  Transmission  Co.; 
Arkansas  Qas  Consumers  v.  NorAm 
Qas  Transmission  Co.;  Notice  of 
Technical  Conferenca 

November  1, 1994. 

Take  notice  that  on  Thursday, 
November  17, 1994,  at  10:00  a.m.,  the 
Commission's  Staff  will  convene  a 
technical  conference  to  allow  parties  to 
address  the  issues  outlined  in  the 
Commission's  August  31, 1994,  order  in 
Docket  Nos.  RP94-343-O00  and  RP94- 
237-000. >  The  technical  conference  will 
be  held  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  810  First  Street,  N£., 
Washington,  D.C.  20426.  All  interested 
persons  and  Staff  are  permitted  to 
attend. 

Lois  D.  CaahaU. 
Secretary.  ^ 

[FR  Doc.  94-27462  Filed  11-4-94;  8:45  am] 
MLUNO  COM  tnr-oi-M 


(Doctot  No.  RP95-23-0001 

Northern  Natural  Qas  Co.;  Notice  of 
Proposed  Changes  in  FEf^C  Qas  Tarfff 

November  1, 1994. 

Take  notice  that  on  October  31, 1994, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  be  effective 
November  1, 1994. 

First  Revised  Sheet  No.  150 
First  Revised  Sheet  No.  151 
First  Revised  Sheet  No.  152 

Northern  states  that  such  tariff  sheets 
are  being  submitted  to  reflect  the 
termination  of  CD  service. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE..  Washington, 
DC.  20426,  in  accordance  with  Rules 
214  and  211  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211).  All  such  petitions 
or  protests  must  be  filed  on  or  before 
November  8, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
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of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 

Uis  D.  CasheU, 

Secretary. 

[FR  Doc.  94-27461  Filed  11-4-94;  8:45  am] 

MUJNQ  COM  tm-w-m 


[Docket  No.  RP95-24-000I 

Wyoming  Interstate  Co..  Ltd.;  Notice  of 
Tariff  Filing 

November  1, 1994. 

Take  notice  that  on  October  31, 1994. 
Wyoming  Interstate  Company,  Ltd. 
(WIG),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariffs,  First  Revised  Volume 
No.  1  and  Second  Revised  Volume  No. 
2,  revised  tariff  sheets,  as  listed  in  the 
attached  Appendix  A,  to  be  effective 
December  1.  1994. 

WIC  proposes  revisions  to: 

•  Clarify  and  conform  its  capacity 
release  program. 

•  Correct  omission  concerning 
nominations  utilizing  Electronic 
Bulletin  Board. 

•  Revise  hydrocarbon  dew  point 
specification. 

•  Correct  errors  in  billing  section  of 
tariff  and  revise  fi-om  "3  months"  to  "2 
months"  the  estimate  of  charges  for 
performing  service,  WIC  may  require 
Shipper  to  maintain. 

•  Remove  contract  entitlement  for 
interruptible  transportation  service. 

•  Change  or  correct  other  minor 
items. 

WIC  states  that  copies  of  this  filing 
were  served  upon  all  WIC  transportation 
customers  and  State  Commissions 
where  WIC  provides  transportation 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  NE., 
Washington,  DC  20426,  in  accordance 
with  Sections  385.211  and  385.214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211). 
All  such  petitions  or  protests  should  be 
filed  on  or  before  November  8, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  commission  and  are 


available  for  pubUc  inspection  in  the 
public  reference  room. 
Lois  0.  Cashell, 

Secretary. 

Appendix  A 

WIC  First  Revised  Volume  No.  1 
First  Revised  Sheet  No.  14 
First  Revised  Sheet  No.  15 
First  Revised  Sheet  No.  16 
First  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  18 
First  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  24 
First  Revised  Sheet  No.  25 
Second  Revised  Sheet  No.  26 
First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  29 
Original  Sheet  No.  29A 
Original  Sheet  No.  29B 
Original  Sheet  No.  29C 
Original  Sheet  No.  29D 
Original  Sheet  No.  29E 
Original  Sheet  No.  29F 
Original  Sheet  No.  29G 
Original  Sheet  No.  2gH 
First  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  41 
First  Revised  Sheet  No.  42 
First  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  45 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  58 
WIC  Second  Revised  Volume  No.  2 
Second  Revised  First  Revised  Sheet  No.  4 
First  Revised  Sheet  No.  19 
First  Revised  Sheet  No.  25 
First  Revised  Sheet  No.  27 
First  Revised  Sheet  No.  28 
First  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  31 
First  Revised  Sheet  No.  32 
First  Revised  Sheet  No.  36 
First  Revised  Sheet  No.  37 
First  Revised  Sheet  No.  38 
First  Revised  Sheet  No.  39 
First  Revised  Sheet  No.  42 
First  Revised  Sheet  No.  43 
First  Revised  Sheet  No.  45 
First  Revised  Sheet  No.  46 
First  Revised  Sheet  No.  47 
First  Revised  Sheet  No.  48 
First  Revised  Sheet  No.  53 
First  Revised  Sheet  No.  54 
Second  Revised  Sheet  No.  55 
First  Revised  Sheet  No.  56 
First  Revised  Sheet  No.  57 
First  Revised  Sheet  No.  57A 
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[Dodtet  No.  CP95-27-000] 

Tranldine  Qas  Co.  Notice  of 
Application 

November  1, 1994. 

Take  notice  that  on  October  20, 1994, 
Trunkline  Gas  Company  (Tnmkline), 
P.O.  Box  1642,  Houston,  Texas  77251- 
1642,  filed  in  Docket  No.  CP95-27-000 
an  application  pursuant  to  Section  7(b) 
of  the  Natural  Gas  Act  for  permission 
and  approval  to  abandon  natural  gas 
transportation  services  provided  to 
Chevron  Chemical  Company  (Chevron), 
all  as  more  fully  set  forth  in  the 
apphcation  which  is  on  file  with  the 
Commission  and  open  to  public 
insp>ection. 

Trunkline  s|>ecifically  requests 
authority  to  abandon  firm  transportation 
service,  effective  December  1, 1994, 
provided  to  Chevron  pursuant  to  an 
agreement  (Agreement)  embodied  in 
Rate  Schedule  T-96  of  Tmnkline's 
FERC  Gas  Tariff,  Original  Volume  No.  2. 
Trunkline  indicates  that  under  Rate 
Schedule  T-96,  Tnmkline  utilizes  its 
capacity  in  the  system  of  Stingray 
Pipeline  Company  (Stingray)  to  receive 
up  to  1,250  Mcf  per  day  for  Chevron's 
account  fix)m  West  Cameron  Blocks  532, 
533  and  534,  O^hore  Louisiana. 
According  to  Trunkline,  Chevron  gave ' 
Trunkline  written  notice  of  its  intent  to 
terminate  the  Agreement  by  letter  dated 
October  17, 1994,  and  Trunkline 
accepted  Chevron's  termination  letter. 
Tnmkline  indicates  in  its  application 
that  no  facilities  are  proposed  to  be 
abandoned. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  22, 1994,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington.  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  regulations  imder  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
EneiTgy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
apphcation  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandoimient 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
urmecessary  for  Trunkline  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-27465  Filed  11-4-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AQENCY 

[FRL-6096-6] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compUance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  7. 1994. 
FOfl  FURTHER  INFORMATION  CONTACT:  For 

further  information,  or  to  obtain  a  copy 
of  the  ICR  contact  Sandy  Farmer  at  EPA, 
(202)  260-2740. 
SUPPLEMENTARY  INFORMATION: 

Office  of  Research  and  Development 

Title:  Apphcation  for  Reference  or 
Equivalent  Method  Determination  (OMB 
Control  No.  2080-0005;  EPA  ICR  No. 
0559.05). 

Abstract:  This  ICR  is  an  extension  of 
an  existing  information  collection  to 
support  the  establishment  of.  or 


UMI 
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modification  to.  lefiBmice  or  equivalent 
method  determiiiations  for  candidate  air 
monitoring  methods.  Under  the  Clean 
Air  Act  (CAA).  as  set  forth  at  40  CFR 
part  53.  entities  seeking  to  have  an 
ambient  air  pollutant  monitoring 
method  designated  by  the  EPA  as  a 
reference  or  equivalent  method  must 
conduct  required  tests  of  the  candidate 
method  and  must  apply  to  EPA  by 
submitting  test  resiilts  and  other 
infonnation.  The  infonnation  is 
necessary  to  determine  whether  specific 
methods  intended  for  air  pollution 
monitoring  are  adequate  for  determining 
attainment  or  non-attainment  with  the 
National  Ambient  Air  Qoahty  Standards 
established  under  the  CAA.  as  set  forth 
at  40  CFR  part  50. 

Applicants  must  provide  EPA  with 
information  that  includes:  (1) 
Identification  and  detailed  method 
description:  (2)  comprehensive 
operation  or  instruction  manuals  that 
include  procedures  for  field  use  of 
method;  (3)  test  data,  records  and 
calculations  to  support  performance 
specifications:  (4)  a  statement  that  the 
method  has  been  evaluated  in 
accordance  with  required  procedures; 
(5)  a  description  of  their  quality 
assurance  program;  and  (6) 
identification  of  confidential  or 
proprietary  infonnation.  Applicants 
must  maintain  records  for  seven  years 
on  the  names  and  ultimate  purchasers  of 
methods  sold  as  designated  reference  or 
equivalent  methods. 

Upon  receiving  the  application.  EPA 
will  publish  a  Notice  of  Receipt  in  the 
Federal  Register,  and  technically 
evaluate  the  information  in  order  to 
approve  or  disapprove  of  the 
application.  EPA  may  request  auxiliary 
tests  or  additional  information  as 
necessary  to  assist  in  making  a 
determination  of  the  application.  Upon 
determination,  EPA  will  publish  a 
Notice  of  Determination  in  the  Federal 
Register  and  add  the  method  to  a  list 
provided  to  EPA  regions  and  the  public. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  infonnation 
is  estimated  to  average  150  hours  per 
response,  with  an  average  of  434  hours 
per  response  for  new  methods  and  20 
hours  per  response  for  modifications  to 
methods,  including  time  for  reviewing 
regulations,  searching  existing 
information  sources,  completing  and 
reviewing  the  collection  of  information, 
and  subletting  the  informatian  to  the 
EPA.  Public  recordkeeping  burden  is 
estimated  to  average  5  hours  per 
recordkeeper,  including  time  to  store 
and  maintain  records. 

Respondents:  Applicants  for  reference 
or  equivalent  method  determinations. 


Estimated  Number  t^  Respondents:  9 
reporters,  20  recordkeepers. 

Frequency  of  Collection:  On  occasion. 

Estimated  Number  of  Responses  per 
Respondent:  1.  * 

Estimated  Total  Annual  Burden  on 
Respondents:  1522  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  infonnation.  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer.  U.S.  Eavironmental 

Protection  Agency.  Information  Pohcy 

Branch  (2316).  401  M  Street.  SW.. 

Washington.  DC  2046a 
and 
Timothy  Hunt.  Office  of  Management 

and  Budget,  OfRce  of  Infonnation  and 

Regulatory  Affairs.  725  17th  Street. 

NW..  Washington.  DC  20503. 

Dated:  October  28. 1994. 
Paul  Lapdey. 

Director,  Regulatory  Management  Division. 
(PR  Doc  94-27543  Filed  11-4-94;  8:45  am] 


[PF-614;  FRL-4920-9I 

E.I.  DuPont  De  Nemours  A  Co.,  Inc.; 
Notice  of  FHIng  of  PestfcMe  Pelttton 

agency:  Environmental  Protecti«i 
Agency  (EPA). 
ACTION:  Notice.  1 

summary:  EPA  has  received  from  E.I. 
DuPont  De  Nemours  &  Co.,  Inc..  a 
petition  to  establish  a  pesticide 
tolerance  for  the  herbicide  rimsulfiiron 
to  be  used  on  various  raw  agricultural 
commodities. 

AOORESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protecticm  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  CM  #2, 1921 
Jeffersfm  Davis  Hwy..  Arlington.  VA. 

Informaticxi  submitted  and  any 
comment(s)  oonceming  this  nodce  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  atxordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comnient(s)  that  does  not 
contain  CBI  must  be  submitted  iot 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
Infonnation  on  the  proposed  test  and 
any  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132  at  the 


Virginia  address  given  above,  fivm  8 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Robert  J.  Taylor.  Prodtict  Manager 
(PM-25).  Registration  Division  (7505C), 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
,M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  241.  CM  «2. 1921  Jefferson  Davis 
Hwy..  Arlington.  VA.  (703)-305-6800. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  that  EPA  has  received 
fr^om  E.I.  DuPont  de  Nemours  &  Co.. 
Inc..  Agricultural  Products.  Walkers 
Mill,  Barley  Mill  Plaza.  P.O.  Box  80038. 
Wilmington,  DE  19800-0038.  a  notice  of 
filing  undersection  408  of  the  Federal 
Food,  Drug,  and  Cosmedc  Act  (21  U.S.C. 
346a)  for  pesticide  petition  (PP)  1F4005 
to  amend  40  CFR  part  180  to  establish 
a  tolerance  for  residues  of  the  herbicide 
rimsulfuron  (iV-((4,6- 
dimethyoxypriminidin-2- 
yl)aminocarbonyl)-3-(ethylsulfonyI)-2- 
pyridinesulfonamide)  in  or  on  the  raw 
agricultural  commodities  com.  field, 
forage  at  0.1  part  per  million  (ppm). 
com.  field,  fodder  at  0.1  pfm,  com, 
field,  grain  at  0.1  ppm,  and  potatoes, 
tubers  at  0.1  ppm.  The  analytical 
method  is  HPLC  with  UV  detection. 
(PM-25) 

Audioritjr:  21  U.S.C  346a  and  348. 
Dated:  November  1, 1994. 

Stephen  L.  Jonnaoo, 

Director,  Registration  ZHrision,  Ofjkx  of 
Pesticide  Programs. 

[PR  Doc.  94-27629  Filed  11-3-04;  1:10  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Requirement  Submitted  to  Office  of 
Management  and  Budget  for  Review 

October  31, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirement  to  OMB  far  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  this  submission  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcripticm 
Service,  Inc..  2100  M  Street,  NW.,  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800.  For  further  information  on  this 
submission  contact  Judy  Boley.  Federal 
Communications  Clommission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  this  information  collection  ^ould 


contact  Timothy  Fain.  Office  of 

Managenient  and  Budget,  Room  10214 

NEOB,  Washington.  DC  20503.  (202) 

395-3561. 

OMB  Number:  3060-0034. 

Title:  Application  for  Construction 
Permit  for  Noncommercial 
Educational  Broadcast  Station. 

Form  Number:  FCC  Form  340. 

Action:  Revision  of  a  currently  approved 
collection. 

Respondents:  Non-profit  institutions. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Annual  Burden:  269 
responses;  89.38  hours  average 
burden  per  response:  24.043  hoius 
total  annual  burden. 

Needs  and  Uses:  FCC  Form  340  is  used 
to  apply  for  authority  to  constmct  a 
new  noncommercial  educational  AM, 
FM  and  TV  broadcast  station,  or  to 
make  changes  in  the  existing  facilities 
of  such  a  station.  On  9/18/92,  the 
Commission  adopted  a  Memorandum 
Opinion  and  Order  (MQ&O)  in  the 
matter  of  Policy  Regarding  Character 
Qualifications  in  Broadcast  Licensing 
which  eliminated  the  requirement 
that  broadcast  applicants  report 
pending  litigation.  The  form  is  being 
revised  to  reflect  the  new  policy.  The 
form  is  also  being  revised  to  add  a 
colunm  to  the  terrain  and  coverage 
data  for  applicants  who  apply  for  a 
noncommercial  educational  station  on 
a  commercial  channel.  Additionally,  a 
paragraph  has  been  added  to  the 
enviroimiental  question  in  the 
engineering  sectionsof  the  form  to 
clarify  the  infonnation  needed  by  the 
Commission.  The  data  is  used  by  FCC 
staff  to  determine  whether  the 
appUcant  meets  basic  statutory 
requirements  to  become  a 
Conmiission  licensee. 

Federal  Cominunications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(PR  Doc.  94-27429;  Filed  11-4-94;  8:45  am) 

BILLING  CODE  6712-Ot-F 

FCC  Announces  Establishment  of 
Dockets  for  Materials  Filed  in 
Connection  With  State  Petitions  for 
Authority  To  Regulate  Commercial 
Mobile  Radio  Service  Rates 

September  22, 1994. 

Pursuant  to  the  Omnibus  Budget 
Reconciliation  Act  of  1993,'  eight  states 
filed  petitions  for  the  authority  to 
continue  regulating  the  intrastate  rates 


•  Omnibus  Budget  Reconciliation  Act  of  1993. 
Pub.  U  No.  103-66.  Title  VI.  §  6002(b)(2).  107  Stat. 
312.  392  (1993)  amending  Section  332(c)(3)  of  the 
Communications  Act. 


of  mobile  radio  service  providers. 
Because  of  the  high  voliune  of 
responsive  comments,  dockets  have 
been  estabfished  for  pleadings  regarding 
the  state  petitions.  All  future  pleadings, 
including  replies,  regarding  these  state 
petitions,  should  reference  the  docket 
number  assigned  to  the  state  petition  in 
issue  and  should  be  filed  with  the  Office 
of  the  Secretary,  Federal 
Communications  Commission, 
Washington,  D.C  20554. 

The  petitions,  together  with  their 
corresponding  new  docket  numbers 
(and.  for  reference,  the  former  file 
numbers),  are  as  follows: 

1 .  Petition  of  Public  Utilities 
Commission.  State  of  Hawaii,  for 
Authority  to  Extend  Its  Rate  Regulation 
of  Commercial  Mobile  Radio  Services  in 
the  State  of  Hawaii,  formerly  PR  File 
No.  94-SPl.  now  PR  Docket  No.  94-103. 

2.  Petition  to  Extend  State  Authority 
over  Rate  and  Entry  Regulation  of  All 
Commercial  Mobile  Radio  Services, 
filed  by  the  Arizona  Corporation 
Commission,  formerly  PR  File  No.  94- 
SP2.  now  PR  Docket  No.  94-104. 

3.  Petition  of  the  State  of  California 
and  the  Public  UtiUties  Commission  of 
the  State  of  California  to  Retain 
Regulatory  Authority  over  Intrastate 
Cellular  Service  Rates  (accompanied  by 
Request  for  Proprietary  Treatment  of 
Documents  Used  in  Support  of  Petition 
to  Retain  Regulatory  Authority  over 
Intrastate  Cellular  Service  Rates), 
formerly  PR  File  No.  94-SP3,  now  PR 
Docket  No.  94-105. 

4.  Petition  of  the  Connecticut 
Department  of  Public  Utility  Control  to 
Retain  Regulatory  Control  of  the  Rates  of 
Wholesale  Cellular  Service  Providers  in 
the  State  of  Connecticut  (filed  August  9, 
1994),  formerly  PR  File  No.  94-SP4, 
now  PR  Docket  No.  94-106. 

5.  Petition  on  Behalf  of  the  Louisiana 
Public  Service  Commission  for 
Authority  to  Retain  Existing  Jurisdiction 
over  Commercial  Mobile  Radio  Services 
Offered  Within  the  State  of  Louisiana, 
formerly  PR  File  No.  94-SP5,  now  PR 
Docket  No.  94-107. 

6.  Petition  to  Extend  Rate  Regulation 
Filed  by  the  New  York  State  Public 
Service  Commission,  formerly  PR  File 
No.  94-SP6,  now  PR  Docket  No.  94-108. 

7.  Statement  of  the  Public  UtiUties 
Commission  of  Ohio's  Intention  to 
Preserve  its  Right  for  Future  Rate  and 
Market  Entry  Regulation  of  Commercial 
Mobile  Radio  Services,  formerly  PR  File 
No.  94-SP7.  now  PR  Docket  No.  94-109 

8.  State  Petition  for  Authority  to 
Maintain  Current  Regulation  of  Rates 
and  Market  Entry  (Sect.  20.12),  filed  by 
the  Public  Service  Commission  of 
Wyommg,  formerly  PR  File  No.  94-SP8, 
now  PR  Docket  No.  94-110. 


By  the  action  of  the  Acting  Chief, 
Land  Mobile  and  Microwave  Division. 
Private  Radio  Bureau.  For  further 
information  contact  Gina  Harrison  or 
Julia  Kogan,  Private  Radio  Bureau.  (202) 
632-7125. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[PR  Doc.  94-27431  Filed  11-4-94;  8:tf  am] 

MLLmO  COOE  ons-oi-M 


[DA  94-1203] 

Comments  Invited  On  Florida  Public 
Safety  Plan  Amendment 

October  28, 1994. 

On  May  10, 1990,  the  Commission 
accepted  the  Public  Safety  Plan  for 
Florida  (Region  9).  On  August  3, 1994. 
Region  9  submitted  a  proposed 
amendment  to  its  plan  that  would,  in 
part,  revise  the  current  channel 
allotments  and  extend  the  current 
application  benchmark  date.  Because 
the  proposed  amendment  is  a  major 
change  to  the  Region  9  plan,  the 
Commission  is  soliciting  comments 
bom  the  public  before  taking  action. 
(See  Report  and  Order.  General  Docket 
No.  87-112.  3  FCC  Red  905  (1987),  at 
paragraph  57.) 

Interested  parties  may  file  comments 
to  the  proposed  amendment  on  or  before 
December  7, 1994  and  reply  comments 
on  or  before  December  22, 1994. 
Commenters  should  send  an  original 
and  five  copies  of  comments  to  3ie 
Secretary',  Federal  Communications 
Commission,  Washington,  D.C.  20554 
and  should  clearly  identify  them  as 
submissions  to  Gen.  Docket  90-119 
Florida-Public  Safety  Region  9. 

Questions  regarding  this  public  notice 
may  be  directed  to  Betty  Woolford, 
Private  Radio  Bureau,  (202)  632-6497  or 
Ray  LaForge,  Office  of  Engineering  and 
Technology,  (202)  653-8112. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

(FR  Doc  94-27427;  Filed  11-4-94;  8:45  am) 

BtLUNQ  COOE  Sni-OI-F 

[Report  No.  2039) 

Petition  for  Reconsideration  and 
Clarification  of  Actions  in  Rulemaking 
Proceedings 

November  2, 1994. 

Petition  for  reconsideration  and 
clarification  have  been  filed  in  the 
Commission  rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  Section 


UMI 
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1.429(e).  The  fiill  text  oft 
dcxaunents  are  available  for  viewing  aed 
copying  in  Room  239. 1919  M  Street 
NW.,  Washington.  DC  or  may  be 
purchased  from  the  Comiitstoa's  copy 
contractor  ITS.  Inc.  (202)  857-3800. 
Opposition  to  these  petitions  must  be 
filed  November  22, 1994.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must^  filed  within  10  da3rs  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments.  FM 
Broadcast  Stations.  (Mamou  and 
Jonesvilie.  Louisiana)  (MM  Docket  No. 
(94-51,  RM-6466). 

Number  of  Petition  Filed:  1. 

Federal  Cammuiucatiaos  Commiisioa. 

WilUun  F.  CatM,     ' 

Acting  Secretcay. 

(PR  Doc.  94-27430  Filed  11-4  04;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Raytxim  Jerome  Rsher,  Jr.;  Change  in 
Bank  Control  Notice;  Acquisition  of 
Sharea  of  Banks  or  Bank  Holding 
Companies 

The  notificant  listed  below  has 
applied  imder  the  Change  in  Bank 
ConUol  Act  (12  U.S.C  1817(i))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicate<i.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  November  21. 
1994. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Zane  R.  Kelley.  Vice  President)  104 
Marietta  Stieet.  N.W..  Atlaota.  Georgia 
30303: 

I.  Raybum  Jerome  Fisher,  )r..  Atlanta, 
Georgia;  to  acquire  an  additional  6.67 
percent,  for  a  total  of  10.54  percent,  of 
the  voting  shares  of  Metro  Financial 
Corporation,  Atlanta.  Georgia.,  and 
thereby  indirectly  acquire  Metro  Bank, 
Atlanta.  Georgia. 


Board  of  Gomcnoa  of  tha  Fadanl  ] 
System.  Novambar  1.  IflM. 

louifvMokMaa. 

Deputy  Secretary  cf  the  Board. 

IFR  Doc  »4-2749a  Filed  11-4-94;  8:45  am) 


FEDERAL  RETIREMENT  THRFT 
INVESTMENT  BOARD 

Open  Season;  Thrift  Savinga  Plan 
ElacHons 

AGENCY:  Federal  Retirement  Thrift 
Investment  Board. 
action:  Notice. 

SUMMARY:  The  Fedecal  Retiranent  Thrift 
Investment  Board  (Board)  in  its 
regulation  at  5  CFR  1600.2  provides  that 
notice  will  be  given  of  the  beginning 
and  ending  dates  of  all  open  seasons  (as 
defined  at  5  CFR  1600.1)  which  are 
subsequent  to  the  oiien  season  ending 
on  )uly  31. 1987.  The  Board's  next  open 
season  will  commence  on  November  15, 
1994.  and  will  end  on  January  31. 1995. 
The  election  period  (as  defined  at  5  CFR 
1600.1)  covered  by  this  open  season 
extends  from  January  1. 1995  through 
January  31, 1995. 

FOR  FURTHER  MFORMATICN  OOfrACT: 
James  B.  Petrick,  (202)  942-1661. 

Dated:  October  27. 1994. 
Roger  W.  MeUe, 

Executive  Director,  Federal  Retiremteat  Thrift 
Investment  Board. 

IFR  Doc.  94-27527  Filwl  11-4-04;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

Renovation  of  the  U.S.-Plaza  at  ttw 
Rainbow  Bridga,  Niagara  Falla,  New 
York;  Notica  of  Draft  Environmental 
Impact  Stalamant  AvaHabUtty  and 
Public  Hearing 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  Draft  Environmental 
Impact  Statement  (DEIS)  Availability 
and  Public  Hearing. 

SUMMARY:  A  DEIS  concerning  the 
proposed  renovation  of  the  U.S.  plaza  at 
the  Rainbow  Bridge  has  been  prepared 
by  the  GSA  under  Section  102(2)(C)  of 
the  Nati(»al  Environmental  Policy  Act 
(NEPA).  The  DEIS  has  been  released  for 
public  review  and  comment,  and  a 
public  hearing  is  scheduled. 
FOR  FURTHER  MIFORMATKM  CONTACT: 
Mr.  Peter  Sneed.  Director.  Planning 
Sta^.  U.S.  General  Services 


Administratiaa,  Public  Buildings 
Service.  26  Federal  Plaza.  Room  1609. 
New  YoriL,  NY  10278.  (212)  264-3581. 

8UPPL£MENTARY  INFORMATION:  A  Draft 
Environmental  Impact  Statement  (KIS) 
has  been  prepared  to  evaluate  the 
potential  impacts  of  the  proposed 
renovation  of  the  U.S.  plaza  at  the 
Rainbow  Bridge  in  Nis^era  FaUs,  New 
York.  The  GSA  is  acting  as  NEPA  lead 
agency  in  this  project,  which  will  be 
funded  and  constructed  by  the  Niagara 
Falls  Bridge  Commission  (NFBC).  The 
construction  of  new  inspection  and  toll 
booths,  new  office  spaces,  and  a 
widened  bridge  approach  at  the  existing 
site  are  proposed.  Existing  plaza 
facilities,  which  do  not  provide 
sufficient  space  for  tenant  agencies,  will 
be  demolished.  Upon  its  completion, 
the  new  plaza  would  provide 
approximately  49,800  net  square  feet 
(nsf)  of  interior  and  exterior  space, 
which  will  be  leased  to  GSA  for  the 
essential  functions  of  the  U.S. 
Immigration  and  Naturalization  Service 
(INS)  and  the  U.S.  Customs  Service. 

The  DEIS  for  this  project  contains 
detailed  background  information,  an 
overview  of  the  alternatives  considered, 
a  description  of  the  aRiected 
environment,  and  a  discussion  of  the 
project's  potential  enviroiunental 
impacts.  Potential  impacts  identified 
include  visual  impacts  to  the  Niagara 
Reservation — a  National  Historic 
Landmark,  the  demolition  of  National 
Register-eligible  plaza  buildings,  and 
higher  peak  hour  traffic  volumes  on 
streets  within  the  Qty  of  Niagara  Falls. 
Mitigation  measures  have  been 
proposed  for  these  potential  impacts. 
Impacts  tothe  Reservation  will  be 
mitigated  through  adherence  to  review 
procedures  outlined  in  Section  106  of 
the  National  Historic  Preservation  Act  of 
1966  and  Section  6(1)  of  the  Land  and 
Water  Conservation  Fund  (LAWCF)  Act. 
The  demolition  of  National  Register 
eUgible  plaza  buildings  will  be 
mitigated  by  recording  the  buildings  to 
Historic  American  Buildings  Survey 
(HABS)  standards  prior  to  demolition, 
as  documented  in  the  National  Park 
Service's  "Schedule  of  Documentation 
for  Reccvding  of  Rainbow  Toll  Plaza." 
Increasing  the  maximum  green  time  at 
two  intersections  near  the  bridge  has 
been  recommended  to  accommodate 
traffic  volumes  associated  with  the 
renovated  plaza.  More  importantly,  the 
elimination  of  bridge  queues  from  city 
streets  will  significantly  improve  traffic 
operations  at  intersections  adjacent  to 
the  bridge. 

The  DEIS  for  the  project  was  released 
on  November  2. 1994.  to  Federal,  state, 
and  local  agencies,  interested  persons. 


and  comflxunity  groups.  The  DEIS  and 
supptvting  doaimeats  aie  available  for 
public  review  at  the  locatioDS  listed 
below: 

Niagara  Falls  Pabik  Lifaraiy.  Earl  W. 

Brydges  Library  BmUing.  1425  Main 

Street.  Niagara  Falls.  NY 
General  Services  Admiraatiatioa,  Public 

Buildings  Service,  26  Federal  Plaza. 

Room  1609,  New  York.  NY  10278 

Written  comments  are  invited  and 
may  be  submitted  to  GSA  at  the 
informaticMial  contact  listed  in  this 
notice  Deoeadier  19. 1994.  A  public 
hearing  will  be  held  to  formally  present 
the  DEIS  to  the  public  and  to  provide  an 
additional  oppottiuiity  for  public 
comment. 

PaUic  Hearing 

Date:  November  29, 1994. 

Time:  7:00  p.m. 

Place:  Orin  Lehman  Visitor's  Center, 
Niagara  Reservation.  Nii^ara  Falls,  NY. 

Purpose:  To  receive  comments 
concerning  the  potential  environmental 
impacts  of  the  proposed  plaza 
renovation. 

Instructions:  Those  interested  in 
conunenting  orally  at  the  public  hearing 
may  register  at  the  desk  outside  the 
auditorium  on  the  night  of  the  hearing. 
Speakers  will  be  heard  in  the  order  they 
register.  Each  speaker  will  be  allotted  a 
maximmn  of  five  (5)  minutes  to  allow 
all  who  are  interested  the  opportimity  to 
speak.  Oral  comments  may  be 
accompanied  by  written  statements  or 
by  an  addition^d  oral  presentation  after 
the  list  of  registered  speakers  is 
complete.  A  verbatim  transcript  will  be 
prepared  and  will  be  summarized  in  the 
Final  Environmental  Impact  Statement. 

Dated:  October  26. 1994. 
Karen  £.  Adler, 
Regional  Administrator. 
IFR  Doc.  94-27420  Filed  11-4-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  940-0243] 

Certification  for  Exports;  Revised 
Compliance  Policy  Guide;  Availability; 
Correction 

AGBICY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  correction 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  September  7, 1994  (59  FR 


46257).  The  doctmient  annouiiced  the 
availability  of  a  revised  Compliance 
Policy  Guide  (CPG)  7150.01  entiUed. 
"Certification  for  Exports."  The 
document  was  published  with  a 
incorrect  docket  number  in  the  heading. 
This  document  corrects  that  error. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lajuana  D.  Caldwell,  Office  of  Policy 
(HF-27),  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville,  MD  20879,  301-443-2994. 

In  FR  Doc.  94-22033,  appearing  on 
page  46257  in  the  Federal  Register  of 
Wednesday.  September  7, 1994,  the 
following  correction  is  made: 

On  page  46257,  in  the  first  coltmin, 
the  docket  number  "94N-0243"  is 
corrected  to  read  "94D-0243". 

Dated:  November  1. 1994. 
William  ICHiifabud. 
Interim  Deputy  Commissioner  for  Policy. 
[FR  Doc.  94-27555  Filed  11-4-94;  8:45  am] 
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Health  Care  Hnancing  Administration 

Hearing:  RaconsMaration  of 
Disapproval  of  Kansas  Stale  Plan 
Amendment  (SPA) 

AGENCY:  Health  Care  Finandng 
Administration  (HCFA).  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  November  30, 
1994.  in  Room  111,  New  Federal  Office 
Building,  601  East  12th  Stieet,  Kansas 
City.  Missouri  64106-2808,  to 
reconsidCT  our  decision  to  disapprove 
Kansas  SPA  93-25. 

CLOSINQ  DATES:  Requests  to  participate 

in  the  hearing  as  a  party  must  be 

received  by  the  presiding  officer  by  (15 

days  after  publicatitm). 

FOR  FURTHER  INFORMATION  CONTACT:  Stan 

Katz.  Presiding  Officer,  Groundfloor, 

Meadowwood  East  Building,  1849 

Gwynn  Oak  Avenue,  Baltimore, 

Maryland  21207,  Telephone:  (410)  597- 

3013. 

SUPPIXMENTARY  INFORMATION: 

This  notice  announces  an 
administrative  hearing  to  reconsider  our 
decision  to  disapprove  Kansas  State 
plan  amendment  (SPA)  number  93-25. 

Section  1116  of  the  Social  Security 
Act  (the  Act)  and  42  CFR.  Part  430 
establish  Department  procedures  that 
provide  an  administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  The 
Health  Care  Financing  Administration 
(HCFA)  is  required  to  publish  a  copy  of 
the  notice  to  a  State  hfedicaid  agency 
that  informs  the  agency  of  the  time  and 


place  of  ths  hearing  and  the  issues  to  be' 
considered.  If  we  subsequentiy  notify 
the  agency  of  additional  issues  that  wiU 
be  considered  at  the  ^«»nringj  we  wiU 
also  publish  that  notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  day*  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wants  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  Hath  the 
requirements  contained  at  42  CFR 
430. 76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  ]}articipants. 

The  State  of  Kansas  submitted  SPA 
93-25  to  increase  the  copayment 
amount  for  general  hospital  inpatient 
services  and  inpatient  free  standing 
psychiatric  facility  services  irom  $25  to 
$325  per  admission. 

The  issues  are  whether  Kansas  ^A 
93-25  adheres  to  the  Federal  law  at 
section  1902(a)(14)  of  the  Act 
(referencing  section  1916  of  the  Act),  as 
implemented  in  the  regulations  at  42 
CFR  section  447.54(c)  and  section 
1902(a)(19)ofUieAct. 

Section  1902(a)(14)  of  Ae  Act  requires 
a  Medicaid  State  plan  to  provide  that 
premiums,  deductions,  cost  sharing  or 
similar  charges  be  imposed  only  as 
provided  in  section  1916  of  the  Act. 
Pursuant  to  section  1916  of  the  Act,  a 
State  may  impose  nominal  cost-sharing 
payments,  such  as  deductibles, 
coinsurance,  copayments,  or  similar 
cost-sharing  charges  on  certain 
Medicaid  recipients  for  some  services. 
Current  Medicaid  regulations  at  42  CFR 
section  447.54(c)  define  "nominal"  for 
institutional  services,  as  the  maximum 
deductible,  coinsurance,  or  copayment 
charge  for  each  admission  that  does  not 
exceed  50  percent  of  the  payment  the 
State  makes  for  the  first  day  of  care  in 
the  institution. 

HCFA  believes  the  State's  proposed 
copayment  does  not  conform  to  the 
regulation  because  the  copayment  is  not 
institution  and  admission  specific. 
Furthermore,  the  proposed  $325 
copayment  amount  is  a  fixed  Statewide 
amount.  The  regulation  limits  the  State 
plan  to  the  meximum  copayment 
amount  per  admission.  Kansas  believes 
that  the  regiilations  do  not  require 
institution  and  admission  specific 
copayments.  In  addition,  Kansas 
indicates  that  Federal  regulations  at  42 
CFR  447.55(a)  specifically  allow  the 
State  to  set  a  standard,  or  fixed, 
copayment  amount  for  any  service. 
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Section  1902(a)(19)  of  the  Act 
provides  that  the  State  plan  must 
include  safeguards  to  assure  that 
services  will  be  provided  in  a  manner 
consistent  with  the  best  interests  of  the 
recipients.  HCFA  believes  the  State  has 
neglected  to  include  any  analysis  or 
data  which  determines  whether  any 
Medicaid  recipients  were  dissuaded 
from  even  seeking  the  services  because 
of  the  proposed  copayment.  Further,  if 
recipients  are  deterred  firom  seeking 
necessary  medical  services  because  they 
are  unable  to  pay  the  copayment 
amount,  regardless  of  the  fact  that  such 
services  could  not  be  denied,  a 
copayment  amoimt  such  as  Kansas 
proposed  cannot  be  in  the  best  interests 
of  the  Medicaid  recipients.  Kansas 
believes  there  is  no  regulatory 
requirement  that  a  State  undertake 
studies  or  surveys  of  the  recipient 
population  before  it  implements  a 
copayment. 

The  notice  to  Kansas  announcing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Ms.  Donna  L.  Whiteman. 

Secretary.  Kansas  Department  of  Social  and 

Rehabilitation  Services, 
eth  Floor.  North  Wing. 
915  S.W.  Harrison  St.. 
Topeka.  KS  66612 

Dear  Ms.  Whiteman:  I  am  responding  to 
your  request  for  reconsideration  of  the 
decision  to  disapprove  Kansas  State  Plan 
Amendment  (SPA)  93-25. 

Kansas  submitted  SPA  93-25  which  would 
increase  the  copayment  amount  for  the 
general  hospital  inpatient  services  and 
inpatient  free  standing  psychiatric  facility 
services  from  S25  to  $325  per  admission. 

The  issues  are  whether  Kansas  SPA  93-25 
adheres  to  the  Federal  law  at  section 
1902(a)(14)  of  the  Social  Security  Act  (the 
Act)  (referencing  section  1916  of  the  Act),  as 
Implemented  in  the  regulations  at  42  C.F.R. 
section  447.54(c).  and  section  1902(a)(19)  of 
the  Act. 

I  an  scheduling  a  hearing  on  your  request 
for  raconsideration  to  be  held  on  November 
30. 1994.  in  Room  111,  New  Federal  Office 
Building.  601  East  12th  Street.  Kansas  City. 
Missouri.  64106-2B08.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  bv  the 
procedures  prescribed  at  42  CFR,  Part  430. 

I  am  designating  Mr.  Stanley  Katz  as  the 
presiding  officer.  If  these  arrangements 
present  any  problems,  please  contact  the 
presiding  officer.  In  order  to  focilitate  any 
communication  which  may  be  necessary 
between  the  parties  to  the  hearing,  please 
notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  597-3013. 


Sincerely, 
Bruce  C  Vladeck, 
Administrator. 

(Section  1116  of  the  Social  Security  Act  (42 
U.S.C  section  1316);  42  CFR  section  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  October  31, 1994. 
Bruca  C  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

|FR  Doc  94-27495  Filed  11-4-94: 8:45  am) 
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Public  Health  Service 

National  Toxicology  Program; 
Chemicals  (6)  Nominated  for 
Toxicologlcal  Studies;  Request  for 
Comments 

SUMMARY:  The  National  Toxicology 
Program  (NTP)  is  soliciting  public 
comments  on  six  chemicals  nominated 
for  toxicological  studies.  These 
comments  will  assist  the  NTP  in  making 
informed  decisions  about  whether  to 
perform  toxicological  testing  on  these 
chemicals. 
FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Errol  Zeiger,  AO-01;  National 
Toxicology  Program,  NIEHS,  P.O.  Box 
12233,  Research  Triangle  Park,  NC 
127709;  (919)  541-4482. 
SUPP(.EMENTARY  INFORMATION:  The  NTP 
was  established  in  1978  as  a  cooperative 
e^ort  within  the  Public  Health  Service 
of  the  Department  of  Health  and  Human 
Services  to  coordinate  toxicology 
research  and  testing  activities  within  the 
Department  to  provide  information 
about  potentially  toxic  chemicals  to 
regulatory  and  research  agencies  and  the 
public,  and  to  strengthen  the  science 
base  in  toxicology.  The  chemical 
nomination  and  selection  process 
remains  integral  to  the  effective 
operation  and  success  cf  the  NTP  with 
respect  to  the  testing  of  chemicals  using 
current  methodologies,  the  validation  of 
new  testing  methodologies,  and  the 
evaluation  of  mechanisms  of  toxicity. 

As  part  of  the  nomination  and 
selection  process,  the  NTP  Interagency 
Committee  for  Chemical  Evaluation  and 
Coordination  (ICCEC)  (formerly  the 
Chemical  Evaluation  Committee  |CEC]), 
composed  of  representatives  from 
Federal  agencies  participating  in  the 
NTP,  evaluates  chemicals  nominated  to 
the  Program  and  makes 
recommendations  for  study.  Nominated 
chemicals  which  have  been  reviewed  by 
the  ICCEC  are  published  in  the  Federal 
Register  with  request  for  comment.  The 
purpose  is  to  encourage  active 


participation  in  the  NTP  chemical 
evaluation  process,  thereby  helping  the 
NTP  to  make  more  informed  decisions 
as  to  whether  to  select,  defer  or  reiect 
chemicals  for  toxicology  study. 
Comments  and  data  submitted  in 
response  to  this  aimouncement  will  be 
reviewed  by  NTP  technical  staff  for  use 
in  the  further  evaluation  of  the 
nominated  chemicals.  The  NTP 
chemical  nomination  and  selection 
process  is  summarized  in  the  NTP  FY 
1993  Annual  Report,  pages  17-19. 

On  September  22, 1994.  the  ICCEC 
met  to  evaluate  six  chemicals 
nominated  to  the  NTP  for  toxicological 
studies.  The  following  table  lists  the 
chemicals,  their  Chemical  Abstract 
Sefvice  (CAS)  registry  numbers,  and  the 
types  of  toxicological  studies 
recommended  by  the  ICCEC. 


Chemical 

CAS  registry 
No. 

Committee 
recommenda- 
tions 

I.Dimettiyl 

627-93-0 

-Carcino- 

adipate. 

genicity 
-Genotoxicity 
-Sensory  irri- 
tation 
-Dermal 

sut)chronic 
-Reproductive 
and  devel- 
opmental 
effects 
(ottwthan 
rat) 
-Neutrotox- 

icity 
-Metabolism 
and  toxicity 
(using 
human 
upper  res- 
piratory tis- 
sues) 

2.2.3- 

431-03-8 

-Carcino- 

Butanedio- 

genicity 

ne. 

-Metatx>lism 
-In  vivo 
genotoxicity 

3.2,2'- 

366-18-7 

•No  testing 

Dipyridyl. 

4.  Methyl  sty- 

122-57-6 

-Metatx)lism 

ryl. 

-Pharma- 
cokinetics 
-In  vivo 

genotoxicity 
-Mechanistic 
studies 

5.N- 

128-08-6 

-No  testing 

Bromosuc- 

cinimide. 

6.5- 

5401-94-5 

-No  testing 

Nitromdaz- 

ole. 

The  ICCEC  also  recommended  that 
two  chemicals,  ecdysterone  and  2,3- 
dichloropropylene,  be  removed  from 
consideration  for  testing  at  this  time 


based  on  lack  of  evidence  of  human 
exposure  with  the  understanding  that 
these  chemicals  may  be  reconsidered  at 
a  later  date  if  actual  human  exposure  is 
demonstrated. 

Interested  parties  are  requested  to 
submit  pertinent  information  on  all  of 
the  nominated  chemicals.  The  following 
types  of  data  are  of  particular  relevance: 

(1)  Modes  of  production,  present 
production  levels,  and  occupational 
exposure  potential; 

(2)  Uses  and  resulting  e^qMisiue  levels, 
where  known; 

(3)  Completed,  ongoing  and/or 
planned  toxicologicaJ  testing  in  the 
public  or  private  sector  including 
detailed  experimental  protocols  and 
results;  and 

(4)  Results  of  toxicological  studies  of 
stnictiu-aily  related  compounds. 

Please  submit  all  information  in 
writing  (by  30  days  after  date  of 
publication)  to  Dr.  Zeigler  by  mail  or  by 
FAX,  (919)  541-4704.  Any  submissions 
received  after  the  above  date  will  be 
accepted  and  utilized  if  possible. 

Dated:  October  31, 1994. 
Richard  A.  Griesener, 
Deputy  Director.  NIEHS. 
IFR  Doc.  94-27468  Filed  11-4-94;  8:45  am] 

BIUJNO  COOf  4140-01-« 


Natkmar  Toxicology  Program 

National  Toxicology  Program  (NTP) 
Board  of  Scientific  Coimselors' 
Meetings;  Announcement  of  NTP  Draft 
Technical  Reports  Projected  for  Public 
Review  From  November  1994  Through 
Summer  1996. 

To  earlier  inform  the  public  and  allow 
interested  parties  to  comment  or  obtain 
information  on  long-term  toxicology  and 
carcinogenesis  studies  prior  to  public 
peer  review,  the  National  Toxicology 
Program  (NTP)  again  publishes  in  the 
Federal  Register  a  current  listing  of 
draft  Technical  Reports  projected  for 
evaluation  by  the  NTP  Board  of 
Scientific  Counselor's  Technical  Reports 
Review  Subcommittee  during  their  next 
four  meetings  from  Novemb^  1994 
through  the  summer  of  1996.  We  plan 
to  continue  updating  the  listing  with 
announcements  in  the  Federal  Register 
once  or  twice  a  year.  The  next  meeting 
date  is  November  29, 1994.  Specific 
dates  for  1995  and  1996  meetings  will 
be  established  at  a  later  time. 

The  attached  Table  1  lists  draft 
Tecimical  Reports  for  long-term  studies 
on  chemicals  within  known  or 
-approximate  dates  of  reviews  and 
includes  Chemical  Abstracts  Service 
(CAS)  registry  numbers,  primary  use, 
route  of  administration,  species, 
exposure  levels,  and  NTP  report 
numbers  (if  assigned). 

Technical  Reports  of  short-term 
toxicity  studies  are  currently  reviewed 


by  mail;  however,  when  necessary  may 
be  reviewed  in  opening  meetings.  The 
attached  Table  2  lists  the  draft 
Technical  Reports  of  short-term  toxicity 
studies  tentatively  projected  for  review 
by  mail  dtiring  1994  and  also  includes 
Chemical  Abstracts  Service  (CAS) 
registry  numbers,  primary  use,  route  of 
administration,  species,  exposure  levels, 
and  NTP  report  numbers  (if  assigned). 

Those  interested  in  having  more 
information  about  any  of  the  studies 
listed  in  this  annoimcement.  should 
contact  Central  Data  Management  as 
early  as  possible  by  telephone  or  by 
mail  to:  MD-AO-01,  NIEHS,  P.O.  Box 
12233,  Research  Triangle  Park  (RTP), 
North  Carolina  27709  (919-541-3419). 
The  program  would  welcome  receiving 
toxicology  and  carcinogenesis  data  from 
completed,  ongoing  or  planned  studies 
by  others  as  well  as  current  production 
data,  himian  exposure  information,  and 
use  and  use  patterns. 

The  Executive  Secretary,  Dr.  Larry  G. 
Hart,  P.O.  Box  12233,  Research  Triangle 
Park,  North  Carolina  27709,  telephone 
919/541-3971,  will  ftumish  final 
agendas  and  other  program  information 
prior  to  a  meeting,  and  summary 
minutes  subsequent  to  a  meetii^. 

Attachments. 
Dated:  October  31, 1994. 
Kichafd  Griesemer, 

Deputy  Director,  National  Toxcicology 
Program. 


TABLE  1.— Summary  Data  for  Technical  Reports  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 

SCIENTIFIC  COUNSELORS'  TECHNICAL  REPORTS  REVIEW  SUBCOMMITTEE  FROM  NOVEMBER  29,  1994  THROUGH  SUM- 
MER 1996 


Chemtcai  name/CAS  number 


Use 


Route 


Species 


Exposure  Levels 


NTP  TR  No. 


Chemicals  TentsOvely  Scheduled  for  Peer  Review  Novemt)er  29. 1994 

2,2-BIS                     (BROMOMETHYL)-1.3- 

FLAM 

FEED 

RM 

R:  0.  2500.  5000,  OR  10000  PPM;  70/ 

452 

PROPANEDIOL  3296-90-0. 

■ 

GROUP  M:  0.  312,  625,  OR  1250  PPM; 
60/GROUP. 

ISOBUTYL  NITRITE  542-56-3  .„ 

INTR 
iNIH 

INHAL 
INHAL 

RM 
RM 

R&M:  0,  37  75  OR  150  PPM 

448 

NICKEL  (II)  OXIOE  1313-99-1  .„ _ 

R:  0,  .62.  1.25,  OR  2.5  M:  0, 1.25,2.5,  OR 

451 

5.0  MG/M3;  50/GROUP. 

NICKEL       SULFATE       HEXAHYORATE 

lt4TR 

INHAL 

RM 

P:  0,  0.125.  0.25,  OR  0.5  M:  0,  .25,  .5,  OR 

454 

10101-97-0. 

1.0MGrt^5a/GROUP. 

NICKEL  SUBSULFIDE  12035-72-2  

ENVH 

INHAL 

RM 

R:  0,  0.075,  OR  0.15  M:  0,  0.6,  OR  1.2 
MG/M3;  50/GROUP. 

453 

TRIETHANOLAMINE  102-71-6  _ 

OTRG 

SP 

MM 

MR:  0.  32,  63,  OR  125;  FR:  0,  63,  125, 

449 

OR  250;  MM:  0,  200,  fvVI.  OR  2000; 
FM:  0,  100,  300,  OR  1000  MGMG;  60/ 
GROUP. 

Chemicals  Tentatively  Scheduled  for  Peer  Review  Summer  1995 


BUTYL  BENZYL  PHTHALATE  85-66-7  __.. 

T-BUTYLHYDROQUINCNE  1«46^»0  

CODEINE  7&67.<3 


PLAS 

food 

PHAR 


FEED 

feed 

FEED 


RR 

RMR 

RM 


MR:  0.  .3%,  .6%.  OR  1.2%;  60/GROUP 
FR:  0,  .6%,  1.2%,  OR  2.4%;  60/GROUP. 

R&M:  0,  0.125.  0.25.  OR  0.5%  IN  FEED; 
70  RATS.  60  MK^. 

fl;  a  400,  800,  OR  1600  M:  0,  750,  1500, 
OR  3000  PPM;  60/GROUP. 


UMI 
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Table  l  .—Summary  Data  for  Technical  Reports  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors'  Technical  Reports  Review  Subcommittee  From  November  29,  1994  Through  Sum- 
mer 1996— Continued 


Chemical  nama/CAS  number 

Um 

Route 

Species 

Expoaure  l-avels 

NTPTRNo. 

1  ,2-OIHYDRO-2.2.4-TRITMETHYL-QUINO- 

RUBR 

SP 

RMM 

RATS:  0,  60,  OR  100  MG/KG  MICE:  0.  6. 

LINE  (MONOMER)  147-47-7. 

OR  10  MG/KG  (CORE). 

1 ,2-DIHYDRO-2,2.4-TRIMETHYL-QUINO- 

RUBR 

SP 

RM 

RATS:  0.  36.  60,  OR  100  MG/KG  MICE:  0, 

UNE  (MONOMER)  147-47-7. 

3.6.  6.0.  OR  10.0  MG/KG. 

SAUCYLAZOSUL-FAPYRIDINE  59»-79-1  . 

PHAR 

GAV 

RM 

R:  84,  168,  OR  337.5  MpJKG;  70/GROUP 
M:  675.   1350,  OR  2700  MG/KG:  60^ 
GROUP. 

SCOPOLAMINE                     HYDROBRO- 

PHAR 

GAV 

HWM 

RAM:  0.  1.  5,  OR  25  MG/KG:  70/GROUP 

MIOE  TRIHYDRATE  6533-68-2. 

DIET  RESTRICTION  MICE:  0  OR   .25 

MG/KQ:  70/GROUP. 

Ctiamicaia  TantaUvaly  Sdiediiled  foe  Peac 


PMIIMS 


D  &  C  YELLOW  NO.  1 1  8003-22-3  

DYE 

FEED 

R 

RATS:  0,  0.06,  0.17.  OR  0.5%;  60/GROUP. 

ETHYLBEN2ENE  100-41-4 

RUBR 

INHAL 

RM 

MM:  0,  75.  250.  OR  750  PPM  (50/SEX/ 
SPECIESA3ROUP). 

MOLYBDENUM  TRKDXIDE  1313-27-5  

METL 

INHAL 

RM 

R4M:  10,  30.  OR  100  MG/M3:  50/SEX/ 
SPECIES/GROUP. 

NITROMETHANE  75-52-5  

FUEL 

INHAL 

RM 

R:  0.  94.  188.  OR  375  PPM;  50/GROUP 
M:  0,  188.  375.  OR  750  PPM;  50/ 
GROUP. 

TETRAFLUOROETHYLENE  116-14-3  

FOOD 

INHAL 

RM 

MICE  &  FR:  0.  312,  625.  OR  1250  MR:  0, 
156,  312,  OR  625  PPM:  50«3ROUP. 

Chamteala  Tantstlvaly  Schadulad  for  Paar  Raviaw  Summer  19M 

1-CHLORO-2-PROPANOL.       TECHNICAL 

INTR 

WATER 

RM 

R:  0.  150.  325.  OR  650  PPM  M:  0.  250. 

127-00-4. 

500.  OR  1000  PPM  (50/SEXX3ROUP). 

DIETHYANOLA-MINE  1 1 1-42-2  

TEXL 

SP 

RM 

MR:  0,  16.  32.  OR  64  MG/KG:  FR:  0.  8. 
16,  OR  32  MG/KG;  MICE:  0.  40,  80.  OR 
160  MG/KG  (50/SEX/SPECIES/GROUP). 

INTERFERON  AD  ♦  AZT  (AIDS  INITIA- 

PHAR 

SCAGV 

MM 

DUEL     ROUTES     WITH     BOTH     COM- 

TIVE) INTAZTCOMB. 

POUNDS;    AZT:   0.   30.   60.   OR    120 
«^V)    MG/KG:    IFN:    500    OR    5000 
UNITS  3X/WEEK. 

OXAZEPAM  604-75-1 „ 

PHAR 

FEED 

R 

0,  625,  1250,  2500.  5000.  OR  10000  PPM; 
50/SEX/GROUP. 

PHENOLPHTHALEIN  77-OM _.... 

PHAR 

FEED 

RM 

R:  0.  1.2,  2.5.  OR  5%:  M:  0.  0.3.  0.6.  OR 
1.2%     IN     FEED     (50/SEX/SPECIES/ 
GROUP). 

PYRIDINE  110-86-1  „ 

SOLV 

WATER 

RMR 

R:  0.  100,  200,  OR  400  PPM  MM:  0,  250. 

% 

500,  OR  1000  PPM  FM:  125,  250.  OR 
500  PPM  MWR:  0.  100.  200.  OR  400 
PPM  (50/SEX/GROUP). 

SODIUM  XYLENESULFONATE  1300-72-7 

DTRG 

SP 

RM 

R:  0,  60.  120.  OR  240  MG/KG  M:  0.  182, 
364.  OR  727  MG/KG  (50/SEX/GROUP). 

TETRAHYDROFURAN  109-99-9 ^ 

SOLV 

INHAL 

RM 

R&M:  0,  200.  600,  OR   1800  PPM  (50/ 
SEX/SPECIES/GROUP). 

THEOPHYLLINE  58-5S-9 

PHAR 

GAV 

RM 

R:  7.5,  25,  OR  75  MG/KG:  50/GROUP 
FM:  7.5.  25.  OR  75  MGfl<G;  50AjROUP 
MM:    15,    50.    OR    150    MG/KG;    50/ 
GROUP. 

Abbreviations  used  in  this  report: 

USE    Primary  Use  Category: 
COMT    Contaminates  and/or 

Impurities 
CX)SM    Ck)8metics,  Perfumes, 

Fragrances.  Hair  Preparations 
DTRG    Detergents  and  Cleansers 
DYE    As  or  in  Dyes.  Inks,  and  Pigments 
ELEC    In  Electrical  and/or  Dielectric 

Systems 
ENVH    Environmental  (Air/Water) 

Pollutants 
FLAM    Flame  RetardanU 


FOOD    Food.  Beverages,  or  Additives 

FUEL    As  or  in  Fuel  or  Oil  products 

HERB    Herbicide(s) 

IND    Industrial  Uses 

INTR    Chemical  Intermediate  or 

Catalyst 
METL    Metals  or  in  Metal  Products 
PAPR    as  or  in  Paper  or  Paper  Products 
PEST    Pesticides.  General  or 

Unclassified 
PHAR    Pharmaceuticals  or 

Intermediates 
PLAS    As  or  in  Plastics 


PNT    Paint  Ingredient 

RUBR    Rubber  Chemical 

SOLV    Vehicles  and  Solvents 

TEXL    In  Manufacture  of  Textiles 

ROUTE    Route  of  Administration: 

FEED    Dosed-Feed 

GAV    Gavage 

INHAL    Inhalation 

IP/IJ    Intraperitoneal  Injection 

rVAG    Intravaginal 

MICRO    Microencapsulation  in  Feed 

SC&GV    Subcutaneous  Inj.  •*■  Gavage 

SP    Topical 
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WATER    Dosed-Water 
WB    Whole  Body  Exposure 


SPEC  Species: 
R  =  Rats 


M  =  Mice 


TABLE  2.— Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  by  the  NTP  Board  of  Scientific 
COUNSELORS  Technical  Reports  Review  Subcommittee  During  FY  1995 


CHEMICAL  NAME/  CAS  NO. 


USE 


ROUTE 


SPECIES 


EXPOSURE  LEVEL 


Short-Term  ToxicHy  Studies  Scheduled  for  Peer  Review  October  1994 


M<|HLOROANIUNE  1 08-42-9^1 529B 
0-CHLOROANIUNE  95-51-1/C91001  .... 
0-NITROTOLUENE  88-72-2/C62340C  ... 


O-TOLUIDINE      HYDROCHLORIDE 
C02335B. 


636-21-5/ 


1,1.1-TRICHLOROETHANE  (Superfund  Chemical) 
71-55-6«»4626C. 


INTR 
DYE 
RUBR 

DYE 
SOLV 


GAV 
GAV 
FEED 

FEED 
MICRO 


RM 


RM 


RM 


R&M  0,  10.  20.  40,  80,  160  MG/ 
KG,  20«3RP  (RATS);  10/GRP 
(MICE). 

R&M  0.  10,  20.  40.  80.  &  160  MG/ 
KG:  20/GRP  (RATS);  10«3RP 
(MK^E). 

MALE  R:  0.  0  ALTERED 
MICROFLORA  2Q/GRP:  5000 
RPM  60«3RP:  5000  PPM  AL- 
TERED MICROFLORA  40«3RP. 

0  AND  O  ALTERED 

MICROFLORA:  20/GRP;  5000 
PPM;  60/GRP. 

R&M:  0,  0.5.  1.0,  2.0,  4.0,  AND 
8.0%  (10/S/S). 


Shor^Term  Toxicity  Studies  Scheduled  for  Peer  Review  November  1994 


CYCLOHEXANONE  OXIME  100-64-1/C88047  ... 
Halogenated  Ethanes  Class  Study: 

i,2-dk;hloro-i.i-difluoroethane 

1649-08-7 
1 ,2-DIFLUROR-l .  1 .2,2-TETRA 

CHLOROETHANE  76-12-0. 
HEXACHLOROETHANE  67-72-1  


PENTABROMOETHANE  75-95-6  .. 
PENTACHLOROETHANE  76-01-7 


1,1,1,2-TETRA  BROMOETHANE  630-16-0  .. 
1,1,2.2-TETRA  BROMOETHANE  79-27-6  .... 
1.1,1 ,2-TETRA  CHLOROETHANE  630-20-6 
1.1.2.2-TEtRACHLOROETHANE  79-34-6  ... 
1,1.1-TRICHLOROETHANE  71-55-6 


1,1,1-TRICHLORO-2,2,2- 
TRIFLUOROETHANE  354-68-6. 

METHYL      ETHYL     KETOXIME     96-29-7/ 
C88009 

3.3',4.4'-TETRACHLOROA         Z0BEN2ENE 
14047-09-7/C88148. 

3,3',4,4'-TETRACHLO-    ROAZOXYBENZENE 
21232-47-3/C88149. 


PLAS 

IND 

SOLV 

SOLV 

IND 

SOLV 

IND 

FUM 

INTR 

SOLV 

SOLV 

IND 

PNT 

HERB 

COMT 


WATER 

GAV 
GAV 
GAV 
GAV 
GAV 

GAV 

GAV 

GAV 

GAV 

GAV 

GAV 

WATER 

GAV 

GAV 


M 

R 
R 
R 
R 
R 

R 

R 

R 

R 

R 

R 

RM 

RM 

RM 


0.    625.    1250,    2500.    5000,    OR 
10000  PPM:  10/GROUP. 

MALE  RATS  0,  0.62,  1.24  MMOL/ 

KG/DAY:  5/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOL/ 

KG/DAY:  5/GRAP. 
MALE  RATS  0.  0.62.  1.24  MMOL/ 

KG/DAY;  5/GRP. 
MALE  RATS  0.  0.62,  1.24  MMOL/ 

KG/DAY;  5/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOL/ 

KG/DAY;  5/GRP;  FEMALE  RATS 

0, 1^4MM0Lrt<Grt)AY;. 
MALE  RATS  0,  0.62.  1.24  MMOL/ 

KG/DAY;  5/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOL/ 

KGrt)AY:  5/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOL/ 

KG/DAY;  S/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOU 

KG/DAY;  5/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOL/ 

KG/DAY;  5/GRP. 
MALE  RATS  0,  0.62,  1.24  MMOL/ 

KG/DAY;  5/GRP. 
R&M:  0,  625.   1250,  2500.  5000. 

OR  10000  PPM;  10/GROUP. 
R&M:  0.  0.1,  1.0,  3.0,  10.  OR  30 

MG/KG   BODY  WEK3HT   (M&F; 

10/GROUP). 
R&M:  0.  0.1.  1.0.  3.0.  10,  OR  30 

MG/KG    BODY   WEKaHT   (M&F 

10/GROUP). 


Short-Term  Toxicity  Studies  Scheduled  for  Peer  Review  January  1995 


CIS      &      TRANS      1.2-DICHLOROETHYLENE 
(Superfund  Chemical)  54O-69-0/C56O31. 

aS-1,2-DICHL0R0ETHYLENE  (Superfund 

Chemical)  156-59-2/051581  a 

TRANS-1.2-DICHL0R0ETHYLENE       (Superfund 
Oiemical)  156-60-6/C54591B. 


SOLV 
SOLV 
SOLV 


MICRO 
MICRO 
MICRO 


RM 


RM 


RM 


R&M:  0,  3175.  6250,  12S00.  2SO00, 

OR     50000     (5/SEX/SPECIES/ 

GROUP). 
R&M:  0,  3175.  6250, 12500.  25000, 

OR     50000      (5/SEX/SPECIES/ 

GROUP). 
R&M:  0.  3175.  6250, 12500.  25000. 

OR    50000    PPM    (S/SEX/SPE- 

CIES/GROUP). 


NTPTOX 
NO. 


43 


SO 

45 
45 
45 
45 
45 

45 
45 

45 
45 
45 
45 
51 


UMI 


S5486 
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TABLE  2.— Short-Term  Toxictty  Stuwes  Scheduled  for  Pkr  Review  by  the  NTP  Board  of  SctENT»RC 
Counselors  Technical  Reports  Review  Subcommittee  During  FY  1995— Continued 


CHEMICAL  NAME/  CAS  NO. 


TRANS-1.2-0ICHLOROrrHVLENE       (Supertund 
Chemical)  156-60-5  /C54591C. 

DIPflOPYLENE  GLYCOL  25265-71-»C88031  .... 

GLYOXAL  OIHYDRATE  107-22-2<:88038 

1.1.2.2-TETRACHLOROETHANE  (Si»«rtUnd 

Ctwnvcal)  79-34-6/C035S4B. 

t.1.2.2-TETRACHLOROETHANE  (Supertund 

Chemiciy)  79-34-MX)3554C. 


USE 


SOLV 

MTR 

PAPR 

SOLV 

SOLV 


ROUTE 


QAV 

WATER 
WATER 
MICRO 

GAV 


SPEaES 


RM 

RM 
RM 
RM 

RM 


EXPOSURE  LEVEL 


R:  0.  125.  250  OR  500  MGA<G  M: 

0.  320,  640.  OR  1280  MG/KG  (5/ 

SEX/SPECIES/GROUP). 
R&M:  0.  0.5.  1.0.  2.0.  4.0  OR  8.0% 

(1WS«). 
R&M:  0.  1.  2.  4.  8.  OR  16  MQ/ML 

(10S/S). 
R&M:  0.  0.625.  155.  2.5.  5.0.  OR 

10.0%  (5/SEX/SPECIES/ 

GROUP). 
R:  0.  135.  270,  OR  540  MG/KG  M: 

0.  337.5.  675.  OR  1350  MG/KG 

(50/S/S). 


NTPTOX 
NO. 


Shert-Tenn  Toxicity  Studlea  Scheduled  tor  Peer  Review  April  1995 


METHAPYRILENE  HYDROCHLORIDE  135-23-8/ 
C55550E. 


PHAR 


FEED 


MALE  RATS:  0.  50.  100.  250.  1000 
PPM;  40/GRP. 
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Abbreviations  used  in  this  report: 
USE    Primary  Use  Category: 
COMT    Contaminates  and/or 

Impurities 
COSM    Cosmetics.  Perfumes, 

Fragrances.  Hair  Preparation* 
OTRG    Detergents  and  Cleaners 
DYE    As  or  in  Dyes.  Inks,  and  Pigments 
ELEC    In  Electrical  and/ or  Dielectric 

Systems 
ENVH    Environmental  (AirAVater) 

Pollutants 
FLAM    Flame  Retardants 
FCXDD    Food.  Beverages,  or  Additives 
FUEL    As  or  in  Fuel  or  Oil  Products 
HERB     Herbicide(s) 
IND    Industrial  Uses 
INTR    Chemical  Intermediate  or 

Catalyst 
METL    Metals  or  in  Metal  Products 
PAPR    As  or  in  Paper  or  Paper  Products 
PEST    Pesticides.  General  or 

Unclassified 
niAR    Pharmaceuticals  or 

Intermediates 
PI  AS    As  or  in  Plastics 
PNT    Paint  Ingredient 
RUBR    Rubber  Chemical 
SOLV    Vehicles  and  Solvents 
TEXL    In  Manufiacture  of  Textiles 
ROUTE    Route  of  Administration: 
FEED    Dosed -Feed 
GAV    Gavage 
INHAL    Inhalation 
IP/I)    Intraperitoneal  Injection 
rVAC    bitravaginal 
MICRO    Microencapsulation  in  Feed 
SC&GV    Subcutaneous  Inj.  *  Gavage 
SP    Topical 
WATER    Dosed-Water 
\VB    Whole  Body  Expsoure 

SPEC  Species: 
RsRats 


M>Mice 

[FR  Doc.  94-27467  Filed  11-4-94;  8:45  am] 
■LUNO  COM  414»-01-M- 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlc*  of  tlM  Assistant  Secretary  for 
Housino-Fsdsral  Housing 
Commissionsr 

IDociiet  No.  D-94-107S:  FR-3812-O-01] 

Rsdelegation  and  Designation  of 
AutttorHy 

agency:  Office  of  the  Assistant 

Secretary  for  Housing — Federal  Housing 

Commissionsr, 

ACTION:  Notice  of  redelegation  an 

designation  of  authority. 

summary:  This  notice  redelegates 
authority  from  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  to  the  Associate  Deputy 
Assistant  Secretary  for  Single  Family 
Housing,  who  retains  and  redelegates 
this  authority  to  the  Director.  Officer  of 
Insured  Single  Family  Housing,  who 
retains  and  redelegates  it  to  the  Deputy 
Director.  Office  of  Insured  Single  Family 
Housing,  who  retains  and  redelegates  it 
to  the  Director.  Single  Family  Servicing 
Division,  who  retains  and  redelegates  it 
to  O.  Thomas  Miles.  William  C 
Ingleton.  Richard  E.  Harrington,  Mary 
Louis  Hinchey.  and  James  Sorrentino. 
Each  of  the  named  positions  and 
individuals  is  redelegated  the  authority 
to  sign  limited  powers  of  attorney 
whereby,  in  each  case,  they  grant  on 
behalf  of  the  Department  of  Housing  and 
Urban  Development  (HL^}),  to  a 


specified  party,  the  power  and  authority 
to  carry  out  CMtain  functions  on  behalf 
of  HUD  pertaining  to  the  sale  and 
assignment  of  a  mortgage  by  HUD. 

EFFECTIVE  DATE:  October  26, 1994. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Joseph  C.  Bates.  U.S.  Department  of 
Housing  and  Urban  Development.  451 
7th  Street,  SW.  room  9178.  Washington. 
DC  20410.  telephone  (202)  708-3680.  A 
telecommunications  device  for  the 
hearing-impaired  (TDD)  is  available  at 
202-706-4594.  (These  are  not  toll-free 
numbers.) 

SUPPLEMENTARY  INFORMATKM:  On 

occasion.  HUD  sells  Secretary-held 
single  family  mortgages  that  it  has 
acquired  pursuant  to  various  statutes 
and  regulations.  When  a  mortgage  is 
sold  by  HUD.  the  mortgage  must  be 
assigned  to  the  purchaser  and  the 
assignment  must  be  recorded  in  one  of 
the  approximately  650  jurisdictions 
throughout  the  country  where  the  sale 
has  taken  place.  In  addition,  there  are 
other  responsibihties  which  must  be 
carried  out  on  behalf  of  HUD.  HUD 
needs  assistance  in  carrying  out  these 
functions  incident  to  each  mortgage 
sale.  To  obtain  such  assistance.  HUD 
provides  individuals,  corporations  and 
other  entities  throughout  the  country 
with  limited  powers  of  attorney  so  that 
they  may  execute  and  record  each 
assigimient  on  behalf  of  HUD.  and 
engage  in  other  responsibilities  as 
specified. 

Accordingly,  the  Assistant  Secretary 
for  Housing — Federal  Housing 
Commissioner  redelegates  authority  as 
follows: 


Section  A.  Authority  Redelegated 

The  Associate  Deputy  Assistant 
Secretary  for  Single  Family  Housing  is 
redelegated  the  power  and  authority  to 
grant  in  writing  to  individuals, 
corporations  or  other  entities  the  limited 
power  of  attorney  to  act  on  HUD's 
behalf,  in  signing  dociunents  and 
carrying  out  other  duties  as  described  in 
the  limited  power  of  attorney,  relating  to 
the  sale  of  Secretary-held  single  family 
mortgages  firom  HUD  to  those  person(s) 
or  other  entities  listed  in  the  limited 
power  of  attorney.  The  Associate 
Deputy  Assistant  Secretary  for  Single 
Family  Housing  retains  this  power  and 
authority,  and  redelegates  it  to  the 
director.  Office  of  Insured  Single  Family 
Housing,  who  retains  and  redelegates  it 
to  the  Deputy  Director,  Office  of  Insured 
Single  Family  Housing,  who  retains  and 
redelegates  it  to  the  Director,  Single 
Family  Servicing  Division,  who  retains 
and  redelegates  it  to  O.  Thomas  Miles, 
William  C.  Ingleton,  Richard  E. 
Harrington,  Mary  Louis  Hinchey,  and 
James  Sorrentino. 

Section  B.  No  Authority  To  Redelegate 

The  authority  granted  pursuant  to 
Section  A.,  above,  may  not  be  further 
redelegated  pursuant  to  this 
redelegation. 

Authority:  Sec.  7(d),  Department  of 
Housing  and  Urban  Development  Act  (42 
U.S.C  3535(d)l. 

Dated:  October  26. 1994. 
Nicolas  P.  Retainas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  94-27530  Filed  11   4  04;  8:45  ami 
BIUJNQ  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant. 
[AZ-060-05-1610-00] 

Arizona:  Avaliabiiity  of  the  Proposed 
Yuma  District  (Havasu)  Resource 
Managemant  Plan  Amendment  and 
Final  Environmental  Assessment, 
Yuma  District 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACnON:  Notice  of  Availability  of  the 

Final  Yuma  District  (Havasu)  Resource 

Management  Plan  Amendment  and 

Final  Environmental  Assessment,  Yuma 

District. 

SUMMARY:  In  compliance  with  the 
Federal  Land  Policy  and  Management 
Act  of  1976  and  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of 
1969,  the  Bureau  of  Land  Management 


(BLM)  has  prepared  an  amendment  and 
environmental  assessment  to  its  Yuma 
District  Resource  Management  Plan. 

The  management  actions  prescribed 
in  the  preferred  alternative  include  (a) 
additional  lands  open  for  terminal 
utility  distribution  line  right-of-way 
appUcations;  (b)  additional  lands 
available  for  disposal;  (c)  an  additional 
off-highway  vehicle  area;  and  (d)  native 
plant  salvage. 

The  document  contains  procedures 
for  protesting  the  Amendment  or  any 
part  of  it.  These  procedures  can  also  be 
found  in  the  Code  of  Federal 
Regulations  43  CFR  1610.5-2. 

SUPPLEMENTARY  INFORMATKM:  A  limited 
number  of  copies  of  the  Amendment 
and  Environmental  Assessment  are 
available  upon  request  to  the  Yuma 
■District  Manager,  Bureau  of  Land 
Management,  3150  Winsor  Avenue, 
Yimia,  Arizona  85365.  There  are  also 
copies  available  for  review  at  the  above 
location. 

EFFECTIVE  DATE:  The  protest  period  will 
begin  upon  publication  of  this  notice  in 
the  Federal  Register  and  run  for  30 
days,  after  which  the  decision  will 
become  final.  Except  for  any  portions 
under  protest,  the  BL^'s  Arizona  State 
Director  may  approve  the  Amendment 
30  days  fiom  the  date  of  this  notice. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Planning  and  Environmental 
Coordinator  Dave  Curtis,  Bureau  of 
Land  Management,  3150  Winsor 
Avenue,  Yuma,  Arizona  85365, 
telephone  (602)  726-6300. 

This  notice  is  published  under 
authority  foimd  in  43  CFR  1610.2(c). 

Dated:  October  27. 1994. 
Nfichael  A.  Taylor, 
Associate  District  Manager. 
[FR  Doc  94-27501  Filed  11-4-94;  8:45  am] 
■NJJNQ  CODE  4310-32-P 


Fish  and  Wildlife  Service 

Th6  Silvio  Conte  National  Fish  and 
Wildlife  Rafuge  Advisory  Committee: 
Estat>llshment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTKM:  Notice. 

SUMMARY:  The  Director  of  the  Northeast 
Region  of  the  Fish  and  Wildlife  Service 
is  annoimcing  the  establishment  of  the 
Silvio  Conte  National  Fish  and  Wildlife 
Refuge  Advisory  Committee.  The 
purpose  of  the  Committee  is  to  assist  the 
Secretary  on  community  outreach  and 
education  programs  that  further  the 
purposes  of  the  Refuge. 


DATES:  The  Charter  was  filed  on  March 
1, 1993,  under  The  Federal  Advisory 
Committee  Act. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Further  information  regarding  the 
Committee  may  be  obtained  from  Mr. 
Lawrence  Bandolin,  Fish  and  Wildlife 
Service,  38  Avenue  A,  Turners  Falls, 
MA  01376,  telephone  413/863-0209. 
SUPPLEMENTARY  INFORMATKM:  This 
notice  is  published  in  accordance  with 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act.  Following  consultation 
with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
establishing  the  Silvio  Conte  National 
Fish  and  Wildhfe  Refuge  Advisory 
Committee. 

The  Committee  will  consist  of  no 
more  than  15  voting  members  appointed 
by  the  Secretary  of  the  Interior  to  assure 
a  balanced,  cross-sectional 
representation  of  public  and  private 
sector  organizations.  The  Committee 
shall  consist  of  representatives  from  the 
following  organizations: 

(1)  four  members,  including  one  from 
each  of  the  affected  States,  to  be 
recommended  by  the  Governor  of  each 
State  as  representing  the  cities  or  towns 
bordering  the  Coimecticut  River  and  its 
tributaries; 

(2)  four  members,  including  one  from 
each  of  the  affected  States,  to  be 
recommended  by  the  Governor  of  each 
State  as  representing  State  agencies  with 
responsibility  for  conservation  or  water 
quahty  programs; 

(3)  four  members,  including  one  from 
each  of  the  affected  States,  to  be 
appointed  from  recommendations  made 
by  the  Governor  of  that  affected  State, 
who  shall  represent  nonprofit 
conservation  organizations  m  citizen 
groups  with  direct  interest  in  the 
purposes  of  the  refuge; 

(4)  one  member  of  the  Long  Island 
Soimd  Management  Conference;  and 

(5)  two  members  to  be  designated  by 
the  Secretary,  including  one  who 
represents  the  energy  and  commerce 
interests  associated  with  the 
Connecticut  River. 

The  Committee  will  function  solely  as 
an  advisory  body,  and  in  compliance 
with  provisions  of  the  Federal  Advisory 
Committee  Act. 

CERTIFrcATKM:  I  hereby  certify  that  the 
establishment  of  the  Silvio  Conte 
National  Fish  and  Wildlife  Refuge 
Advisory  Committee  is  necessary  and  in 
the  pubUc  interest  in  connection  with 
the  performance  of  duties  imposed  on 
the  Department  of  the  Interior  by  those 
statutory  authorities  as  defined  in 
Federal  laws  including,  but  not 
restricted  to  the  Silvio  O.  Conte 
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National  Fish  and  Wildlife  Refuge  Act, 
The  Fish  and  Wildlife  Act  of  1956.  the 
Land  and  Water  Conservation  Fund  Act, 
the  Migratory  Bird  Conservation  Act. 
the  Emeigency  Wetlands  Resource  Act, 
the  North  American  Wetlands 
Conservation  Act.  the  National  Wildhfe 
Refuge  System  Administration  Act.  the 
Refuge  Recreation  Act.  the  Federal 
Advisory  Committee  Act  and  in 
furtherance  of  the  Secretary  of  the 
Interior's  statutory  rasponsibiUties  for 
administration  of  the  Fish  and  Wildlife 
Service  mission  to  conserve,  protect, 
and  enhance  fish,  wildlife,  and  habitats 
for  the  continuing  benefit  of  the 
American  people  (Fish  and  Wildlife  Act 
of  1956).  The  Committee  will  assist  the 
Secretary  and  the  Department  of  the 
Interior  by  providing  advice  on 
community  outreach  and  education 
projects  that  further  the  purp>oses  of  the 
refuge. 

Dated:  OctolMr  31. 1094. 
Cathy  Short, 

Acting  Regional  Director.  Begion  5.  Fish  and 
Wildlife  Service. 

IFR  Doc  »*-27477  Piled  11-4-94;  8:45  am) 
aa^MQ  COM  «>1»4«-# 


Sllvto  Conte  National  Fish  and  WHdlifa 
Refuge  Advisory  Committee  Meeting 

AOENCV:  Fish  and  Wildlife,  Interior. 
action:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  Section  10(a)(2)  of 
The  Federal  Advisory  Committee  Act, 
this  notice  announces  a  meeting  of  the 
Silvio  Coote  National  Fish  and  WildUfe 
Refuge  Advisory  Committee  established 
under  the  authority  of  The  Silvio  O. 
Conte  National  Fi^  and  Wildlife  Refuge 
Act. 

The  mestiii0l  are  open  to  the  public 
Interested  peraons  may  make  oral 
statements  to  the  Committee  or  may  file 
written  statements  for  consideration. 
Summary  minutes  of  meeting  will  be 
maintained  in  the  office  of  the 
Coordinator  for  the  Silvio  Conte 
National  Fish  and  Wildlife  Refuge 
Advisory  Committee  at  38  Avenue  A, 
Turners  Falls,  MA  01376  ,  and  will  be 
available  for  public  inspeciinn  during 
regular  business  hours  (8:30—4:00) 
Monday  through  Friday  within  30  days 
following  the  meeting.  I^rsonal  copies 
may  be  purchased  for  the  cost  of 
duplication. 

DATE:  The  Silvio  Conte  National  Fish 
and  Wildlife  Refuge  Advisory 
Committee  will  meet  bom  10:00  a.m.  to 
2:00  p.m.,  Tuesday,  December  6.  1994. 
PIJKX:  The  meeting  wrill  be  held  at  the 
Northeast  Regional  Office.  300  Westgate 
Center  Drive.  Hadley.  Maaaachusetts. 


aqbioa:  This  will  be  the  initial  meeting 
of  the  Silvio  Conte  National  Hsh  and 
Wildlife  Rehige  Advisory  Committee 
since  the  Secretary  of  the  Interior  signed 
the  Committee  Charter.  Committee 
members  %vill  elect  a  chairperson, 
establish  <^>erating  procedures,  and 
discuss  outreach  and  education 
strategies. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information  individuals  may 
contact  tlie  Committee  Coordinator 
Lawrence  Bandolin  at  413/863-0209. 
Coordinator,  Silvio  Conte  National  Fish 
and  Wildlife  Refuge  Advisory 
Committee,  Fish  and  Wildlife  Service. 

Dated:  October  31. 1994. 
Cathy  Shaft 

Acting  Regional  Director.  Region  5.  Fish  and 

Wildlife  Service. 

(PR  Doc  94-27478  Filed  11-4-94: 8:45  am) 


North  Amsrtcan  Wetlands 
Conssrvatton  Council;  Masting 
AnnounosMsnt 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  North  American 
Wetlands  Conservation  Council 
(Council)  will  meet  on  December  14  to 
review  proposals  for  funding  submitted 
pursuant  to  the  North  American 
Wetlands  Conservation  Act.  Upon 
completion  of  the  Coimcil's  review, 
proposals  will  be  ranked  and  submitted 
to  the  Migratory  Bird  Conservation 
Commission  with  recommendations  for 
funding.  The  meeting  is  open  to  the 
public. 

DATES:  December  14. 1994, 9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Dirkson  Senate  Office  Building,  1st 
and  C  Streets,  NE.,  Room  562, 
Washington.  DC  20510.  The  North 
American  Wetlands  Conservation 
Council  Coordinator  is  located  at  U.S. 
Fish  and  WildUfe  Service,  Arlington 
Square  Building.  4401  N.  Fairfax  Drive, 
Suite  110.  Arlington.  Virginia  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Robert  Streeter,  Coordinator,  North 
American  Wetlands  Conservation 
Council  (703)  35&-1784. 
SUPPLEMBITARY  MFORMATION:  In 
accordance  with  the  North  American 
Wetlands  Conservation  Act  (F.L.  101- 
233. 103  Stat.  1968.  December  13, 1989). 
the  North  American  Wetlands 
Conservation  Council  is  a  Federal-State- 
Private  body  which  meets  three  times 
each  year  to  f^nsider  wetland 
acquisition,  restoration,  and 
enhancement  conservation  projects  for 


recomraendstion  to  and  final  approval 
by  the  Migratory  Bird  Conservation 
Commission.  Proposals  from  State  and 
private  sponsors  require  a  minimum  of 
50  percent  non-Federal  matching  funds. 

Dated:  October  21, 1994. 
Richanl  N.  Smith. 

Director.  U.S.  Fish  and  Wildlife  Service. 
(PR  Doc  94-27500  Filed  11  4  04;  8:45  am] 
BajJNG  COOC  4310-a6-M 


INTERSTATE  COMMERCE 
COMMISSION 

(Finance  Docket  No.  321SS] 

Southern  Electric  RsHroad  ComfMny— 
Construction  Exemption — Effingham 
County,  Georgia 

The  Southern  Electric  Railroad 
Company  (SER)  has  petitioned  the 
Interstate  Commerce  Commission 
(Commission)  for  authority  to  construct 
and  operate  a  2.5  mile  rail  line  in 
Effin^am  County.  Georgia.  The 
Commissicm's  Section  of  Environmental 
Analysis  (SEA)  has  prepared  its 
Environmental  Assessment  (EA)  which 
concludes  that  this  proposal  would  not 
significantly  a^ect  the  quality  of  the 
human  environment  if  the 
recommended  mitigation  measures  set 
forth  in  the  EA  are  implemented. 
Accordingly,  SEA  preliminarily 
recommends  that  the  Commission 
impose  on  any  decision  approving  the 
proposed  construction  and  operation 
conditions  requiring  Southern  Electric 
Railroad  Company  to  implement  the 
mitigation  contained  in  the  EA.  The  EA 
will  be  served  on  all  parties  of  record  as 
vrell  as  all  appropriate  Federal,  state  and 
local  officials  and  will  be  made 
available  to  the  public  upon  request. 
SEA  will  consider  any  comments 
received  in  response  to  the  EA  in 
making  its  final  recommendation  to  the 
Commission. 

Comments  (an  original  and  10  copies) 
and  any  questions  regarding  this 
Environmmital  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Environmental  Analysis,  Office  of 
Economic  and  Environmental  Analysis. 
Room  3219,  Interstate  Commerce 
Commission,  Washington,  D.C.  20423, 
the  attention  of  John  O'Connell  (202) 
927-6228.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Mr. 
O'ConnelL 

Date  made  available  to  the  public: 
November  4, 1994. 

Conuneat  due  date:  Decvinber  5. 1994. 

By  the  Cominission,  Elaine  K.  Kaiser. 
Chief.  Section  of  Eaviroonuintal  Analysis, 


Office  of  Economic  aad  EavinmaMatal 

Analysis. 

Vernon  A.  WilliaBs, 

Secretary. 

IFR  Doc.  94-27494  Filed  11-4-94;  8:45  am] 
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[Finaaos  Dediet  No.  »a04 

Southern  Pacific  Transportation 
Company— Trackage  Rtghts 
ExsmpMon— San  Mateo  Coimty  Transit 
District 

San  Mateo  County  Traaisit  District 
(Sam  Trans)  has  agreed  to  grant 
overhead  trackage  rights  to  Southern 
Pacific  Transportation  Company  (SPT) 
over  10.83  miles  of  rail  line  of  its 
Dumbarton  Branch,  from  milepost  26.16 
at  Redwood  jet.,  CA,  to  milepost  36.99 
at  Newark,  CA.^  The  trackage  rights  will 
permit  SPT  to  continue  providing 
common  carrier  freig^  service  cd  the 
Dumbarton  Branch.  The  tracke^e  rights 
were  to  become  effective  on  or  afier 
October  31, 1994.2 

This  notice  is  filed  under  49CFR 
1180.2(dK7).  If  the  notice  contains  false 
or  misleading  informatioD,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  undo-  49  U.S.C 
10505(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction.  Pleadings  must  be 
filed  wi&  the  Commisaion  and  served 
pn:  Gary  A.  Laakso,  One  Mari^et  Plaza. 
Room  846,  San  FYancisco,  CA  94105. 

As  a  condition  to  the  use  of  this 
exemption,  any  employees  affected  by 
the  trackage  rights  will  be  protected 
under  Norfolk  and  Western  Ry.  Co. — 
Trackage  Rights— BN.  354  I.C.C.  605 
(1978),  as  modified  in  Mendocino  Coast 
Ry.,  Inc.— Lease  and  Operate,  360 1.CC 
653  (1980). 

Decided:  October  31, 1994. 

By  the  Commission,  David  M.  Konsdinik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiihama, 
Secretary. 

(FR  Doc.  94-27493  Filed  11-4-94;  8:45  am] 
BNJJMO  COOE  7e3f-0«-P 


■  Sun  TnD»  aoquired  tb«  lioa  froia  SPT  pursuant 
to  an  exemption  granted  in  San  Mateo  County 
Transit  District — Purchase  Exemption — Soof/iem 
PacifK  Transportation  Company,  Finance  Docket 
No.  32551  (ICC  aerved  SepL  IS,  1994). 

'  Under  46  CFR  UVi.Mgi.  a  verified  notice  of 
exemption  miut  be  filed  with  the  Commission  at 
least  one  week  before  the  transaction  is 
censununated.  Becatue  the  notice  of  exemption  was 
not  filed  until  October  24. 1994,  consummation 
should  lake  place  on  or  a^ai  October  31, 1994. 
rather  than  October  30.  1994,  as  indicated  in  tka 
verified  notice  of  exemption.  Applicant's 
representative  hes  oonftrmed  that  the  correct 
consununation  date  is  on  or  after  October  31, 1994. 


DEPAfnUENT  OF  JUSTICE 
Information  Collections  Under  Revisw 

The  OfBoe  c^  Management  and  Budget 
(QMB)  has  be«i  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  PaperwtHk 
Reducticn  Reauthonzation  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  omtaining  the 
following  informatioa: 

(1)  The  title  of  the  form/coUection: 

(2)  The  agency  form  number,  if  any, 
and  the  applicaUe  component  of  the 
Department  spcmsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  infcmnation  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond; 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indicati<Mi  as  to  whether 
Section  3504{h)  of  Pabtic  Law  96-511 
applies. 

Comments  and/or  su^estions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  bunlen  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer,  Mr.  JefT  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs,  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  bom 
prompt  submission,  you  should  notify 
the  OMB  reviewCT  and  the  DO) 
Clearance  Officer  of  your  intent  as  soon 
as  possible. 

Written  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collection  may  be  submitted  to 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Washington.  DC  20503.  and  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Clearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division,  Suite  850,  WCITt,  Washington, 
DC  20530. 

New  Collection  ^ 

(1)  COPS  Fast  Application. 

(2)  Office  of  Community  Oriented 
Policing  Services. 

(3)  On  Occasion. 

(4)  State  or  local  governments.  The 
appUcation  will  be  used  to  apply  for 


f)olice  hiring  pants  by  state  and  local 
aw  enforcement  agencies  serving 
populations  under  50,000. 

(5)  5,000  re^xndents  0 .91  hour  per 
response. 

(6)  4,950  annual  burden  hours. 

(7)  Not  applicable  under  Section 
3504(h). 

Public  comment  on  this  item  is 
encouraged. 

Dated:  October  25. 1994. 
Don  Wolfrey, 

Department  Qearance  Officer.  US. 
Department  of  Justice. 
(PR  Doc.  94-26881  Filed  11-4-94;  8:45  am] 
UJJNG  COOE  4410-21-M 


Antitnist  Division 

Notios  Pursuant  to  the  NalioiMl 
CooparathM  Rassarch  and  Production 
Act  of  1993;  Fuels  and  Lubricants  for 
aean  Heavy  Duty  Diesal  Engines 

Notice  is  hereby  given  that,  cm 
September  1, 1994,  pursuant  to  Section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  §4301  et  seq.  ("the  Act"). 
Southwest  Research  Institirte  ("SwRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiff  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Chevron  Research  &  Technology 
Company,  Richmond,  CA;  Elf  Antar 
France,  Lyon,  FRANCE;  Lubrizol 
Corporation,  Wickhffe,  OH;  Texaco, 
Inc.,  Glenham,  NY  and  its  general  areas 
of  planned  activities  are  to  determine 
the  fuel  md  lubricant  sensitivities  in 
terms  of  emissions,  reliability  and 
durability  characteristics  of  current, 
developing  and  future  fuels  and 
lubricants  in  1998  and  beyond  engines 
through  (1)  testing  fiiels  representative 
of  current  and  future  diesel  fuels  in  two 
different  heavy  duty  diesel  engine  to 
evaluate  the  interaction  of  the  fuels,  the 
lubricants,  the  emissions  control 
technologies  and  the  engine 
technologies;  (2)  performing  detailed 
hydrocaihon  composition  analyses  of 
the  test  fuels;  (3)  performing  lubricant 
studies  to  determine  the  effect  of 
advanced  engine  and  emissions  control 
technologies  on  lubricant  degradation  as 
well  as  the  effects  of  lubricant 
properties  on  lube  oil  consumption  rates 
in  the  two  diesel  engines. 
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Membership  in  this  venture  remains 
open,  and  SwRI  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 
Constaac*  K.  Robinaon. 
Dinctor  of  Operations.  Antitrust  Division. 
(FR  Doc.  94-27418  Filed  11   4  04;  8:45  am] 
MLUNa  COM  4410-«1-«l 


Notica  Pursuant  to  the  National 
Cooparativa  Raaaarch  arKi  Production 
Act  of  1993.  Clean  Heavy  Duty  Diaaal 
Engine  Davalopmant  (SwRI) 

Notice  is  hereby  given  that,  on  August 
15. 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute  ("SwRI")  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  and  project  status  of  the 
Clean  Heavy  Duty  Diesel  Engine 
Development  cooperativ»research 
project.  The  notifications  were  filed  for 
the  purpose  of  invoking  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  drciunstances. 
Specifically,  the  participants  have 
agreed  to  extend  the  period  of 
performance  from  April  1, 1993  to 
March  31, 1995:  Isuzu  Motors,  Ltd.  and 
Isuzu  Advanced  Engineering  Center, 
Ltd.  have  withdrawn  from  p>articipation 
in  the  project  effective  April  1, 1994; 
and  the  planned  activities  have  been 
ex(>anded  to  include  research  related  to 
late  cycle  enhanced  mixing  in  a  heavy 
duty  diesel  engine  being  partially 
funded  by  the  California  Energy 
Commission. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  the  project  remains 
open,  and  SwRI  intends  to  file 
additional  written  notification 
discloeing  ail  changes  in  membership. 

On  November  4. 1991.  SwRI  filed  its 
original  notiRcation  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  9, 1991  (56  FR  64275- 
64276). 

The  last  notification  was  filed  with 
the  Department  on  July  1, 1992.  A 
notice  was  published  in  the  Federal 
Register  on  August  19, 1992  (57  FR 
37557-37558).  Additionally,  a 


correction  notice  was  published  OB 
October  27. 1992  (57  FR  48635). 
CoDstaace  K.  Robinaoo. 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc  94-27419  Filed  11-4-94;  8:45  am) 
■aijMa  ooot  44ie-«t-M 


Notica  Pursuant  to  ttta  Nationai 
Cooparathra  Research  and  Production 
Act  of  190^— X  Conaortium,  Inc. 

Notice  is  hereby  given  that,  on  June 
14, 1994.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  X  Consortium,  Inc. 
(the  "Corporation")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  the  following  have  become 
members  of  the  Corporation:  Electronic 
Book  Technologies,  Inc..  Providence,  RI; 
Megatek  Corp.,  San  Diego.  CA;  M3i 
Systems,  Inc.,  Montreal,  Quebec. 
Canada:  VisiCom  Laboratories,  Inc..  San 
Diego,  CA;  and  X  Inside,  Inc..  EI  Cerrito. 
CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Corporation  intends  to  file  additional 
written  notifications  disclosing  all 
changes  in  membership. 

On  September  15. 1993.  the 
Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  November  10. 1993  (58  FR 
59737).  The  last  notification  was  filed 
with  the  Department  on  March  17,  1994. 
A  notice  wras  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  23,  1994  (59  FR  32464). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
IFR  Doc.  94-27417  Filed  11-4-94;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Administration 

[TA-W-9a223] 

Droam  Shoa  Company  (Tranton 
Warahouaa)  Tranton,  TN;  Notice  of 
Negativa  Datarmination  Regarding 
Application  for  Reconsideration 

By  applications  dated  September  27 
and  28.  1994  and  October  3,  1994,  the 
petitioners  and  others  requested 
administrative  reconsideration  of  the 
subject  petition  for  trade  adjustment 
assistance  (TAA).  The  denial  notice  was 
signed  on  September  15, 1994  and  will 
soon  be  published  in  the  Federal 
Register. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  |>etitioners  state  that  the  workers 
should  be  certified  because  all  of  Brown 
Shoe  company's  facilities  which  have 
been  closed  are  certified  for  TAA. 

The  worker  adjustment  assistance 
program  is  based  on  increased  imports 
of  articles  that  are  like  or  directly 
competitive  with  those  produced  by  the 
petitioning  workers.  The  Department's 
denial  of  'TAA  for  workers  was  based  on 
the  fact  that  they  do  not  produce  an 
article  within  the  meaning  of  the  Trade 
Act  of  1974  and  as  such  are  out  of  scope 
from  the  worker  adjustment  assistance 
program. 

Service  workers  (warehouse  workers) 
are  rarely  certified  for  TAA  when  the 
company's  manufacturing  plants' 
certifications  are  based  on  company 
imp>orts.  The  condition  that  must  be  met 
is  that  over  half  of  the  warehouse's 
activity  must  come  bom  certified 
facilities.  The  findings,  however,  show 
that  the  major  portion  of  Trenton's 
activity  did  not  come  from  certified 
facilities  but  instead  originated  bom 
company  imports.  Accordingly, 
increased  company  imports  would  have 
a  positive  employment  effect  on  the 
subject  workers,  not  an  adverse  one. 

Other  findings  show  that  Trenton's 
warehousing  was  transferred  to  another 
domestic  facility. 


The  worker  adjustment  assistance 
program  was  not  intended  to  provide 
TAA  to  workers  who  are  in  some  way 
related  to  import  ccHnpetition  but  only 
for  those  workers  who  produce  an 
article  and  are  adversely  affected  by 
increased  imports  of  like  or  directly 
competitive  articles  whidi  contributed 
importantly  to  sales  or  production  and 
employment  declines  at  the  workers' 
firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  tlie  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  27tfa  day  of 
October  1994. 

Victor  J.  Tnuuo, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

IFR  Doc.  94-27510  Filed  11-4-94;  8:45  am) 
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Notice  of  Oelenninations  Regarding 
Eliglt>ility  to  Apply  for  Worker 
Adjustment  Asaistance  and  NAFTA 
Tranaitionai  Adfuatment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Ajt  of  1974,  as  amended,  the 
Department  of  Liibot  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  worliLers  (TA-W)  iemed 
during  the  period  of  October,  1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibifity  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  ot 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  sepaiated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sul>division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  foUowing  cases  tlie 
investigation  revealed  that  critericm  (3) 
has  not  been  met  A  survey  of  customers 
indicated  tiiat  increased  imparts  did  not 
contribute  importantly  to  worker 
separations  at  the  finn. 
TA-W-29.901;  C.H.  Hartshorn.  Inc.. 

Gardner,  MA 
TA-W-30.220:  Chock  Full  CTNuts. 

Greenwich  Mill  Div.,  Mebane,  NC 
TA-W-30.285;  Donahue  Oil  Co..  ML 

Carmel,  IL 
TA-W-30.213;  Electro  Magnetic 

Processes.  Inc.,  Chatsworth,  CA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibihty  have  not  been  met  for  the 
reasons  sptecified. 

TA-W-30.209;  Meridian  Oil.  Inc..  Fort 
Worth.  TX 

The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
imder  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,261 ;  Allen  Bradley  Co.. 
Fairfield,  NJ 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 

TA-W-30.260:  CS-T  Machine  Shop. 
Inc.,  Comanche,  OK 
The  workers'  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

TA-W-30,232:  Sealy  &■  Stems  &  Foster 

Mattress  Co.,  Miami,  FL 
TA-W-30,252:  Sealy  Connecticut,  Inc., 

Oakville,  CT 

The  investigation  revealed  that 
criteria  (a)  has  not  been  met.  Sides  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-30,411;  Harmon  AatomoUve, 
lac.,  Seviervilie,  TN 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met  A 
significant  nundjer  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 

Affirmative  Determinatioasiv  Waiter 
Adjustment  Assistance 

TA-W-30,058;  LedeHe  Laboratories.  A 
Div..  <^ American  Cyanamid  Co., 
Pearl  River,  NY 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  June  25, 
1993. 

TA-W-30.117:  Information  Handling 
Services.  Enghwood.  CO 


A  certification  was  issued  covering  all 
workers  separated  on  or  after  July  8, 
1993. 

TA-W-30.270:  Crystie  Fashions. 
Wyoming.  PA 

A  certification  was>i6saed  covering  all 
workers  separated  on  or  after  July  8 
1993. 

TA-W-30.052;  American  Exploration 
Co..  Houston.  TX  6-  Operating  at 
Various  Other  Locations:  A;  New 
York,  NY,  B;  AL.  C;  AR.  D;  KS,  £; 
NM.F:ND.G:OK.H:TX 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  May  20, 

1993. 

TA-W-30,263:  MM.  Fashions,  Inc., 
Veneto  Originals,  Inc.,  Hoi>oken.  N) 
A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  11 
1993. 

TA-W-30J64;  London  Fog  Corp. 
(Londontown  Corp),  3310  Carlin 
Park  Circle,  Baltimore,  MD 
A  certification  was  issued  covering  all 

workers  separated  on  or  after  August  15, 

1993. 

TA-W-30,267:  Romic  Enterprises,  Inc.. 
Passaic,  NJ 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  5, 
1993. 

TA-W-30,248;  Kloehn  Co.,  Inc..  Brea. 
CA 

A  certification  was  issued  covering  all 
woriters  separated  on  or  after  August  22, 
1993. 

TA-W-30.230;  Ansewn  Footwear  Co.. 
Bangor.  ME 

A  certification  was  issued  coverir^  all 
workers  separated  on  or  after  August  5, 
1993. 

TA-W-30J57;  Morton  International 
Special  Chemical  Group,  Beverly, 
MA 

A  certification  was  issued  covering  all 
workers  separated  on  or  after  August  1 , 
1993. 

Also,  pursuant  to  Title  V  of  the  N<nlh 
American  Free  Trade  Agreemeitf 
Implementation  Act  (PiA.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  S<<rtion 
250(a)  Subchapter  D.  Chaptw  2,  Title  fl, 
of  the  l^ade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  October 
1994. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
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eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof  (including  workers 
in  any  agricultural  fiirm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  firom 
employment  and  either — 

(A)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(B)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 

(C)  That  the  increase  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(2)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

NAFTA-TAA-00238:  Aileen.  Inc.. 

Victoria  &  Flint  Hill  Plants 

Edinsburg,  VA 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
Aileen,  Inc.  to  Mexico  or  Canada  during 
the  period  under  investigation,  nor  did 
Aileen.  Inc.  import  any  ladies' 
sportswear  from  Mexico  or  Canada.  A 
decision  was  made  to  shut  down  its 
Victoria  ft  Flint  Hill  Plants.  Edinburg, 
VA  ft  transfer  the  plants'  production  to 
other  existing  foreign  facilities.  These 
foreign  facilities  are  not  located  in 
Mexico  or  Canada. 
NAFTA-TAA-00239;  Ball  Glass 

Container  Corp..  Okmulgee  Plant, 

Oicmu/gee,  OK 
The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  was  not  met. 
A  survey  of  major  customers  that 
decreased  their  purchases  from  the 
Okmulgee  Plant  of  Ball  Glass  Containers 
Corp.  revealed  that  none  of  the 
respondents  purchased  any  imported 
glass  containers  from  Mexico  or  Canada 
during  the  periods  under  investigation. 

NAFTA-TAA-00237;  Alliedsignal,  Inc.. 
Fluorine  Products  Div..  Danville.  IL 

The  investigation  revealed  that 
criteria  (3)  and  criteria  (4)  were  not  met. 
There  was  no  shift  in  production  from 
AlliedSignal.  Inc.  to  Mexico  or  Canada 
during  the  period  under  investigation, 
nor  did  AlliedSignal,  Inc.  import  from 


Mexico  or  Canada  any  articles  that  are 
like  or  directly  competitive  with  R-11 
and  R-12.  AlliedSignal 's  imports  of 
fluorocarbons,  which  are  competitive 
with  R-11  and  R-12,  are  from  foreign 
sources  other  than  Mexico  or  Canada. 
Workers  at  the  Fluorine  Products  Div  of 
AlliedSignal,  Inc.,  Danville,  IL  were 
certified  eligible  to  apply  from  trade 
adjustment  Assistance  on  September  30, 
1994.  That  certification  remains  in  effect 
until  September  30, 1996. 

AfRmiative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-00236:  Oxford  Industries. 
Inc..  Oxford  Dress  Div.  ("Oxford  of 
Lincolnton  "),  Lincolnton.  GA 

A  certification  was  issued  covering  all 
workers  of  the  Oxford  Dress  Division  of 
Oxford  Industries.  Inc.,  (also  known  as 
"Oxford  of  Lincolnton").  Lincolnton. 
GA  separated  on  or  after  December  8, 
1993. 

I  hereby  certify  that  the  aforementioned 
determinations  were  issued  during  the  month 
of  October.  1994.  Copies  of  these 
determinations  are  available  for  insp)ection  in 
room  C-4318.  U.S.  Department  of  Labor.  200 
Coiistirution  Avenue.  NW.,  Washington.  DC 
20210  during  normal  business  hours  or  will 
be  mailed  to  persons  who  write  to  the  above 
address. 

Dated:  October  31, 1994. 
Victor  |.  Tninzo. 

Program  Manager,  Policy  &■  Reemployment 

Services.  Office  of  Trade  Adjustment 

Assistance. 

(PR  Doc.  94-27508  Filed  11-4-94;  8:45  am] 
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[TA-W-aa2M] 

Dana  Corporation;  Pueblo.  CO;  Notica 
of  Afflrmativa  Datarmination  Regarding 
Application  for  Reconsideration 

On  October  24,  1994,  the  company 
requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  for  workers  at  the  subject 
firm.  The  Department's  Negative 
Determination  was  issued  on  October 
11. 1994  and  will  soon  be  published  in 
the  Federal  Register. 

The  company  submitted  additional 
information  showing  a  worker 
separations  and  increased  imports  in 
1994. 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 


Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  D.C.  this  27th  day 
of  October  1994. 
Victor  J.  Trunxo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  94-27506  Filed  11-4-94;  8:45  am] 
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rrA-W-29.942] 

Fuaico;  Denver,  CO;  Notica  of  Revised 
Datarmination  on  Reconsideration 

On  September  19. 1994.  the 
Department  issued  an  Affirmative 
Determination  Regarding  Application 
for  Reconsideration  for  workers  and 
former  workers  of  the  subject  firm.  This 
notice  will  soon  be  published  in  the 
Federal  Register. 

The  workers  were  previously  certified 
eligible  to  apply  for  trade  adjustment 
assistance  under  petition  TA-W-27.295 
which  expired  on  July  22, 1994. 

Findings  on  reconsideration  show 
decreased  sales  in  the  first  10  months  of 
1994  compared  to  the  same  period  in 
1993.  Substantial  worker  separations 
occurred  in  1994.  A  further  finding 
shows  that  the  subject  firm  is  expected 
to  close  in  the  first  quarter  of  1995  when 
all  workers  will  be  lud  off. 

U.S.  imports  of  crude  oil  and  natural 
gas  increased  absolutely  and  relative  to 
domestic  shipments  in  the  twelve 
month  period  beginning  in  April  1993 
and  ending  in  March  1994. 

On  reconsideration,  the  Department 
surveyed  other  customers  of  Fuelco  and 
found  that  they  reduced  their  purchases 
from  Fuelco  and  increased  their  import 
purchases. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  Fuelco  workers  in 
Denver,  Colorado  were  adversely 
affected  by  increased  imports  of  articles 
like  or  directly  competitive  with  natural 
gas  or  crude  oil  produced  by  Fuelco  in 
Denver,  Colorado. 

All  workers  of  Fuelco  in  Denver,  Colorado 
who  became  totally  or  partially  separated 
from  employment  on  or  after  July  22, 1994 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  27th  day  of 
October  1994. 

Victor  |.  Tmnze. 

Program  Manager.  Policy  and  Reemployment 

Senrices.  Office  of  Trade  Adjustment 

Assistance. 

|FR  Doc.  94-27505  Filed  11  4  04:  8:45  am) 
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[TA-W-29,99q 


U.S.  Steal  Mining  Co.,  Inc.; 
Washington,  PA;  Diamlssal  of 
Application  for  ftaconsidaration 

Pursuant  to  29  CFR  90.18  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
U.S.  Steel  Mining  Co.,  Inc..  Washington. 
Pennsylvania.  The  review  indicated  that 
the  application  contained  no  new 
substantial  information  which  woiild 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-29,996;  U.S.  Steel  Mining  Co., 

Inc..  Washington,  Peimsylvania 

(October  27. 1994) 

Signed  at  Washington,  DC,  this  28th  day  of 
October,  1994. 
Victor  J.  Trunzo. 

Program  Manager,  Policy  &■  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  94-27509  Filed  11-4-94;  8:45  am) 
BNJJNQ  OOOC  451fr-30-M 


Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 

APPENDIX 


Director.  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17, 1994. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  November  17. 1994. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210. 

Signed  at  Wasliington,  DC,  this  24th  day  of 
October,  1994. 
Victm-  J.  Trunzo. 

Program  Manager.  Policy  &  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 


Petitioner  (uniofVworkefS/firm) 


Zenith  Electronics  Corp  (IBEW) 

Zenitti  Electronics  Corp  (UEWA)  

Toyota  Vehicle  Processors  (Wkrs)  

Stone  Forest  Industries  (Wkrs)  , 

Spring  City  Knitting  (Co)  „ 

SRG  Oil  Corp  (Wkrs)  

Rome  CatJie  Corp  (Wkrs)  

Penobscot  Shoe  Co  (Co) 

Tricon  Timbef.  Inc  (Wkrs)  

Schoeneman  Enterprises  (ACTWU)  

Pro  Group-Duckster  Div.  (Wkrs) 

Keyes  Ktore  Co  (UPW) 

Kimberty-Ctefk  Corp  (Wkrs) 

Greenhili  Petroleum  Corp  (Wkrs) 

Ftowline  Dtv.  (Co) „ 

Boben  Manufacturing  Co  (Wkrs)  

CTV  Garments  (Wkrs)  

IMC  Magnetka  (Wkrs)  

Daytona  Firiistiing  (Wkrs) 

Abbott  Co  (UAW)  

Amoco  Coip  (Wkrs)  „ 

Solomon  Sportswear  (Wkrs) 

FkMvline  Divisk)n  (Co)  

Amoco  Corp  (Wkrs)  

Amoco  Corp  (Wkrs)  


Locatkm 


SpringftekJ,  MO 


Chicago,  IL 

West  CiMcago,  IL 
Alt>any,  OR 


Glendale,  AZ 


Date  re- 
ceived 


Abilene,  TX  .... 

Rome,  NY  

Old  Town.  ME 
Missoula,  MT  . 
Belair,  MD  


Lumtierton,  NC 


Hammorx),  IN , 
Memphis,  TN  , 


Lovington,  NM  ... 
New  Castle,  PA 
BoonviNe.  MO  ... 

Brooklyn,  NY 

Hauppauge.  NY 
Newartc  NJ  ....... 


North  Baltimore,  OH  

Tulsa.  OK 

East  Tallassee,  Al 

Whiteville,  NC 

Houston,  TX  .......„_.„_„.,. 

Denver,  CO _ | 


10/24/94 

10/24/94 
10/24/94 
10^4/94 

10/24/94 

10/24/94 
1(V24/94 
10/24/94 
10/24/94 
10/24/94 

10/24/94 

10/24/94 
10/24/94 

10/24/94 
10/24/94 
10/24/94 
10/24/94 
10/24/94 
10/24/94 

10/24/94 
10/24/94 
10/24/94 
10/24/94 
10/24/94 
10/24/94 


Dateof  peti- 
tkm 


09/27/94 

10/04/94 
10/10/94 
09/30/94 

09/26/94 

10/11/94 
10/13/94 
10/05/94 
10/12/94 
10/14/94 

10/11/94 

10/04/94 
09/29/94 

10/14/94 
10/13/94 
10/14/94 
10/11/94 
10/12/94 
10/07/94 

10/10/94 
10/11/94 
10/04/94 
10/13/94 
10/11/94 
10/11/94 


Petitkxi 
No. 


30,416 

30.417 
30,418 
30,419 

30,420 

30.421 
30,422 
30,423 
30.424 
30.425 

30.426 

30,427 
30,428 

30,429 
30,430 
30,431 
30,432 
30,433 
30.434 

30,435 
30.436 
30,437 
30,438 
30,439 
30,440 


Articles  produced 


TV   catjinets,   warehouse, 

truck  drivers. 
Sales  Div.,  packaging,  etc. 
Automobiles. 
Plywood  stieething.  skiing, 

flooring. 
T-Stiirts  and  men's  urxJer- 

wear. 
Crude  oil. 

Copper  wire  and  cable. 
Women's  casual  shoes. 
Lunit>er. 

Men's    and    lades'    rain- 
wear. 
Men's  &  lad»s'  knit  golf 

shirts. 
Rough  mokJed  products. 
Disposat>ie  diapers,  klee- 

nex  &  tMtth  tissue. 
Oil  artdgas. 
Stainless  steel  fittings. 
Shoe  heels  and  topiifs. 
Ladies  coats. 
Electric  motors/fans. 
Tm    plated    m^ai    enck>- 

sures. 
Wiring  harnesses. 
Oil  and  gas. 
Ladies'  sportswear. 
Stainless  steel  fittings. 
Oil  arxj  gas. 
Oil  and  gas. 


UMI 
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Federal-Stafte  Unempioymant 
Corapensation  Program:  Certifications 
Under  the  Fodacal  Unemployment  Tax 
Act  for  1994 

On  Octobw  31. 19»4.  the  SecraUry  of 
Labor  sigoad  the  annual  caxtiiicalioBS 
under  the  Fadaral  UnamfiloyipeiU  Tax 
Act  26  U.S.Q  3301  etmq..  thereby 
enabling  «raployer8  who  make 
contributions  to  State  unemployment 
funds  to  obtain  certain  credits  Tor  their 
liability  for  the  Fedora]  unemployment 
tax.  By  letter  of  the  same  date  the 
cMtificatioiis  wara  transmitted  to  the 
Secretary  of  the  Treasury.  The  letter  and 
certiHcations  are  printed  below. 

OMad:  llu  i  tukui  1. 1094. 
Doug  Root. 

Asuistant  Secretary  of  Labor. 

The  Honorable  Lloyd  Bentsen 
Secretary  of  the  Treasury.  Washington.  DC 
20220. 

Dear  Secretary  Dentsen:  Transmitted 
herewith  are  an  original  and  one  copy  of  the 
certifications  of  the  States  and  their 
unemployment  compensation  laws  for  the 
12-month  period  ending  on  October  31. 1994. 
One  is  w^iUwd  witli  respect  to  normal 
Federal  unemployment  tax  credit  by  Section 
3304  of  the  lalemaJ  Revenue  Code  of  198e. 
and  the  other  is  required  with  respect  to 
•dditiooaJ  Ux  credit  by  Sectioe  3303  of  tW 
Code.  Both  certifications  list  all  S3 
juried  ictioae. 

In  addition,  dye  to  tbe  resolution  of  certain 
issues  ■rising  under  aectioD  130«(a)  of  the 
Internal  Revenue  Code  of  T986, 1  hereby 
certify  the  State  of  New  Jersey  and  its  law  for 
the  12-4QaiUb  periods  endiog  on  October  31 

of  199a  lesi.  1992.  sad  leea. 

Sincen-ly, 
Roiierta  Reich 
Enclosures 

Certification  of  States  to  the  Secretary  of 
the  Timmury  Pmnuant  to  Section  3304 
ofltie»mtmmallkvmmeCodeofl986 

In  accordance  with  the  provisions  of 
Section  3304(c)  of  the  Intsroal  Revenue 
Code  of  1086  (2S  U.S.C.  3304(c)).  I 
hereby  certify  the  foUovring  named 
States  to  tba  Sacratary  of  the  Treasury 
Cor  the  IS-aaoHik  period  ending  on 
October  31. 1994.  in  regard  to  the 
unemptoyuierrt  compensation  laws  of 
those  St^es  which  heretofare  have  been 
approved  under  the  Federal 
Unemployment  Tax  Act: 
Alabama 
Alaska 
Arizona 
Arkansas 
California 
Colorado 
Cunnocticut 


District  of  ColunUa 

Florida 

Georgia 

Hawaii 

Idaho 

TTlinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Midiigan 

Minnesota 

Mississippi 

Missouri 

Montaiui 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 

Ohio 

Oklahoma 

Oregon 

Peaasylvania 

Puerto  Rioo 

Rhode  island 

South  Carohna 

South  Dakota 

Tenaeaaee 

Texas 

Utah 

Vermoat 

Virginia 

Virgin  telaads 

Washingloa 

West  Virgiiria 

Wisconsin 

Wyoming 

This  oeftificatisD  is  for  the  tneYimuin 
additional  credit  allowable  under 
Section  3302(b)  of  the  Code. 

Sidled  at  Washington.  fXI.  on  October  91. 
1994. 

Robert  &  Reich. 
Secretmryt^Lebor. 

Certificatioa  of  States  to  the  Secretary  of 
the  Treasury  Pursuant  to  Section  3304 
of  the  Internal  Revenue  Code  of  1986 

In  accordance  with  the  provfsiaiu  of 
Section  3304(c)  of  the  fntemal  Reveoce 
Coda  of  1986  (2G  U.S.C.  3304(c)^  1 
hereby  certify  the  following  nasoed 
States  te  tka  Secretary  of  the  Treasury 
for  the  12-inonth  period  ending  on 
October  31 .  1994.  in  regard  to  the 
unemployment  compensation  laws  of 
thoae  States  which  heretofore  have  been 
approved  under  the  Federal 
Unemployment  Tax  Act: 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Colorado 

Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Hawaii 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  DdcoU 

Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Puerto  Rico 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Viiginia 

Virgin  Islands 

Washington 

West  Virginia 

Wisconsm 

WyomlAg 

Thisoactificatioais  for  the  maximum 
additional  credit  allowable  under 
sectitm  3302(b)  of  the  Code. 

Signed  at  WashtngWm.  DC.  aa  October  31. 
1994. 

Riiberl  B.  Kskii. 
Secretaiy  of  Labor. 
[PR  Doc.  94-27503  Filed  11-4-94:  8:45  am] 

BN.LING  CODE  461»<aO-M 


[NAfTA-MCtq 

Certification  Regarding  Eligibility  To 
Apply  for  NAFTA  Transitional 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 


Department  of  Labor  issued  a 
Certification  Regarding  Eligibility  to 
apply  for  NAFTA-Transitional 
Adjustment  Assistance  on  October  7, 
1994  for  workers  of  Magnetek  in 
Owosso,  Michigan.  The  certification 
notice  was  published  in  the  Federal 
Register  on  October  21, 1994  (59  PR 
53212). 

At  the  request  of  ^e  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
investigation  findings  show  that  there 
are  two  Magnetek  facilities  in  Owosso, 
Michigan  and  that  the  certification 
should  only  cover  the  Main  Street  plant 
of  Magnetek  in  Owosso,  Michigan. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  the  correct  worker  group. 

The  amended  notice  applicable  to 
NAFTA-00222  is  hereby  issued  as 
follows: 

-    All  workers  of  the  Main  Street  plant  of 
Magnetek  in  Owosso,  Michigan  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  8, 1993  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC.  this  27th  day  of 
October  1994. 
Victor  J.  Tranzo, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  94-27587  Filed  11-4-94;  8:45  am) 
BIUJNO  coot  4S1»..40-M 


Occupational  Safety  and  Health 
Administration 

National  Advisory  Committea  on 
Occupational  Safety  and  Health;  Full 
Committee  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NAOOSH),  established  imder  section 
7(a)  of  the  Occupational  Safety  and 
Health  Act  of  1970  (29  U.S.C.  656)  to 
advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  the  Act,  will  meet  on  November  30, 
1994,  in  Room  N3437  A-D  of  the 
Department  of  Labor  Building  located  at 
200  Constitution  Avenue  NW, 
Washington,  DC.  The  meeting  is  open  to 
the  public  and  will  begin  at  8:30  a.m. 
and  last  all  day. 

Agenda  items  will  include  overviews 
of  activities  of  both  the  Occupational 
Safety  and  Health  Administration 
(OSHA)  and  the  National  Institute  for 
Safety  and  Health  (NIOSH),  as  well  as 
reports  from  workgroups  on  Workplace 
Violence,  Safety  and  Health 


Surveillance  (Data),  and  New  Strategies. 
Presentations  will  also  be  made  on  the 
following  subjects;  State  Programs, 
development  of  an  Ergonomic 
Protection  Standard,  OSHA  Reform,  and 
the  development  of  an  OSHA  Action 
List  by  the  Standards  Planning 
Committee. 

Written  data,  views  or  comments  for 
consideration  by  the  committee  may  be 
submitted,  preferably  with  20  copies,  to 
Joanne  Goodell  at  the  address  provided 
below.  Any  such  submissions  received 
prior  to  the  meeting  will  be  provided  to 
the  members  of  the  Committee  and  will 
be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  Joanne 
Goodell  before  the  meeting.  The  request 
should  state  the  amoimt  of  time  desired, 
the  capacity  in  which  the  person  will 
appear  and  a  brief  outline  of  the  content 
of  the  presentation.  Persons  who  request 
the  opportunity  to  address  the  Advisory 
Committee  may  be  allowed  to  speak  to 
the  extent  time  permits,  at  the  discretion 
of  the  Chair  of  the  Advisory  Committee. 
Individuals  with  disabilities  who  need 
special  accommodations  should  contact 
Tom  Hall  by  November  22  at  the 
address  indicated  below. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection 
through  Tom  Hall,  Division  of 
Consumer  Affairs,  Room  N-3647,  200 
Constitution  Avenue,  NW,  Washington, 
DC,  20210,  telephone  202-219-8615. 

For  additional  information  contact: 
Joanne  Goodell,  Directorate  of  Policy, 
Occupational  Safety  and  Health 
Administration,  Room  N-3641,  200 
Constitution  Avenue  NW.,  Washington, 
DC,  20210,  telephone  202-219-8021. 

Signed  at  Washington.  DC,  this  1st  day  of 
Nov..  1994. 

Joseph  A.  Dear, 

Assistant  Secretary  of  Labor. 

[FR  Doc.  94-27504  Filed  11-4-94;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Notice  of  Meeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Expansion  Arts  Advisory  Panel  (Multi- 
disciplinary  Section)  to  the  National 
Coimcil  on  the  Arts  Mrill  be  held  on 
November  29-December  2, 1994.  The 
panel  will  meet  from  9:15  a.m.  to  6:00 
p.m.  on  November  29;  from  9:00  a.m.  to 
6:00  p.m.  on  November  30-December  1 


and  from  9:00  a.m.  to  4:30  p.m.  in  Room 
730,  at  the  Nancy  Hanks  Center,  1100 
Pennsylvania,  NW.,  Washington,  DC 
20506. 

Portions  of  this  meeting  will  be  open 
to  the  public  from  9:15  a.m.  to  10:30 
a.m.  on  November  29  for  opening 
remarks  and  a  general  overview  from 
3:00  p.m.  to  4:30  p.m.  on  December  2  for 
a  policy  discussion. 

Remaining  portions  of  this  meeting 
from  10:30  a.m.  to  6:00  p.m.  on 
November  29  and  from  9:00  a.m.  to  6:00 
p.m.  on  November  30-4)ecember  1  and 
from  9:00  a.m.  to  3:00  p.m.  on  December 
2  are  for  the  purpose  of  panel  review, 
discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of 
February  8, 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to- 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  Stales 
Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  disability,  please  contact  the 
Office  of  Special  Constituencies, 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C,  20506,  202/682-5532. 
TYY  202/682-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvoime  M.  Sabine,  Committee 
Management  Officer.  National 
Endownment  for  the  Arts,  Washington, 
DC,  20506,  or  call  202/682-5439. 

Dated:  November  1, 1994. 
Yvonne  M.  Sabine, 

Director,  Office  of  Panel  Operations,  National 
Endowment  for  the  Arts. 

(FR  Doc.  94-27492  Filed  11-4-94;  8:45  am) 
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National  Endowment  for  the  Arts; 
Notice  of  Nleeting 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the  Folk 
and  Traditional  Arts  Advisory  Panel 
(Folk  Arts  Projects  Section)  to  the 


UMI 


/  VoL  9t.  No.  214  /  Monday.  NoveaJber  7.  1094  /  Notion 


legister  /  VoL  59.  Na  214  /  Monday.  November  7.  1994  /  Notices 


55497 


National  Council  on  Um  Arts  will  bn 
heid  on  DauauAar  t-S.  19»4.  The  panal 
will  maat  Iroin  MJO  a.ni.  to  4:30  p.m.  on 
December  6-8  and  from  9:00  a.m.  to 
3:30  p.ai.  on  Dvoanber  9  in  Room  72S. 
at  tbe  Nancy  Hoika  Center.  1100 
Pennsylvania  Avmiuu.  NW., 
Waskington.  DC  20S06. 

Portions  of  this  oMtiag  will  ba  open 
to  the  public  from  1-JO  p.m.  to  3:00  pjn. 
on  December  8  for  a  policy  review. 

The  remaining  portions  of  this 
iMOting  from  9:00  «.m.  to  6:30  p.m.  on 
DooaoibeT  6-7;  from  9:00  a.m.  to  1:30 
p.m.  and  3:00  p.m.  to  6.30  p.m.  on 
Deoambar  8;  and  from  9iO0  a.m.  to  3:30 
p.m.  on  December  9  are  for  the  purpoaa 
of  panel  review,  discussion,  evaluation, 
and  raoominendation  on  applications 
for  financial  aasistanoe  under  the 
National  Fouadatiao  on  the  Arts  and  the 
Humanities  Act  of  1065.  as  amended, 
including  inforaiatian  given  in 
confidence  to  the  a§ency  by  grant 
applicants.  In  aooordanoe  with  the 
dotamrination  of  the  Chairman  of 
February  8, 1994.  thaaa  aessions  «rill  be 
closed  to  the  public  pursuant  to 
subaaction  (cK4).  (6)  and  (9KB)  of 
Section  S52b  of  Title  5.  United  States 
Coda. 

Aay  parson  aMy  obaarve  meetings,  or 
portions  tfaareof,  of  adrisory  panels 
which  are  open  to  the  public,  and  may 
be  panaxttad  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  Panel  chainnan  and  with  the 
approval  of  the  fnll-time  Federal 
employee  in  attendance. 

If  you  Deed  special  acmwnodations 
due  to  a  disability,  plaasa  contact  the 
Office  of  Special  Constituencias, 
National  Endowrroent  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20506,  202/662-^SS32.  TYY  202/ 
682-5496,  at  least  seven  (7)  day's  prior 
to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Yvonne  M.  Sabine,  Committee 
Management  Ofhcer.  National 
Endowment  for  tfia  Aits,  Washington, 
DC  20506.  or  call  202/682-5439. 

Dated:  November  1. 1994. 

Director.  Office  of  Panel  Operations.  NationttI 
Endowment  fur  the  Arts. 

IFR  Doc.  04-27490  Filed  11-4-«4:  a.4S  am] 
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National  Endowmant  tor  9m  Arts; 
Notica  of  Maattng 

PuTsaant  to  Saotton  10(aK2)  of  die 
Federal  Advisory  Ceanmittee  Act  (Pablic 
Law  92-463),  as  amended,  notice  is 
horeby  g|aHi  Ihat  a  meeting  of  the 
Challany  and  Advanoemant  Advisory 


Panal  (DasiKB  Challeoga  Section)  to  tfM 
National  Council  on  the  Arts  will  be 
held  on  Novaoibar  20, 1994  fram  9HX) 
a.m.  to  5:00  p.ni.  This  meeting  will  be 
haid  la  Room  716,  at  tfaa  Nancy  Hanks 
Ceotar.  1100  ftnosytvania  Av«naa  NW.. 
Washington.  DC  2CS0O. 

A  portion  of  this  meeting  will  ba  opaa 
to  tke  {mbiic  from  4XX)  p.m.  to  SiK)  p.m. 
tor  a  paiicy  diacunicBL 

The  ramaining  portions  of  this 
raaeti^g  from  9:00  a.a.  to  4.-00  p.m.  am 
for  Um  pHipom  of  Panel  review. 
evahiation.  and 
ladation  on  applications  for 
financial  aacistanre  aadar  tfaa  National 
Foundation  on  the  Arts  and  the 
HuaMBitias  Act  of  1965,  as  amended, 
including  in  fonnation  given  in 
confidanoe  to  the  agoKry  Iqr  ^ant 
appbcaots.  la  aooonianoe  wUh  the 
determination  of  the  Chainnan  of 
February  4. 1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  icU*).  (6)  and  (9MB)  of 
section  S52b  of  Title  5.  United  Statas 
Coda. 

Any  parson  amy  obaerva  meetings,  or 
portions  theieoL  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  diairman  and  with  the 
approval  of  the  full-time  Federal 
eniployee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue  NW..  Washington. 
DC  20506. 202/682-5532.  TTY  202/682- 
5496.  at  least  seven  (7)  days  prior  to  tha 
meeting. 

Further  information  with  reference  to 
this  meOtiBg  can  be  obtained  from  Ms. 
Yvonne  Sabine,  Committee  Management 
Officer.  National  Endowmmt  for  tha 
Arts,  .Washington.  OC  20506.  or  call 
202/662-5430. 

Dated:  November  1.  ia94. 
Y««^Be  M.  Sebtee, 

Director,  Office  of  Panel  Operations,  Natioiuil 
Endowmant  far  the  Arts. 
IFR  Doc.  94-Z740*  FUed  11-4-94,  •.-4S  an] 
iajjNQCooi  7iS7-ai-« 


National  Eodoannant  for  the  Arts; 
Notioa  of  Meeting 

Pursuant  to  sectioo  10(aK2)  of  the 
Federal  Advisory  Coaimission  Act 
(Nbttc  Law  92-463),  as  amended, 
notioa  is  hereby  given  that  a  meeting  of 
the  Literature  Advisory  f^anel  (Literary 
PUbiishtng  Section)  to  the  National 
Caaocil  oa  the  Aits  will  be  held  on 
November  30-Oecember  2. 1994.  Tha 
panel  wiU  meet  from  9:00  a.m.  to  5:30 


p.m.  on  fiamakmr  30;  from  9MXI  a.a(L  to 
6:30  pjn.  on  Dectaafoor  1;  and  brym  9K)0 
a.m.  to  3:00  p.m.  on  Deqeoiber  2  in 
Room  714.  et  the  Nency  HanJcs  Center. 
1100  PeimsyhraBia  Avenm.  N.W., 
Washington.  DXI 20500. 

A  paroon  af  this  aaaeting  will  be  <^Mn 
to  the  pablic  on  Dscambar  2  from  34M 
p.m.  to  5:00  p.m.  for  a  policy  and 
giiidebnes  review. 

Remaining  portia«s  of  this  meeting 
from  9flO  ajn.  to  S:30  pan.  on 
Noveobar  30;  iron  9i90  ajB.  to  6:30 
pjn.  on  December  1;  and  from  9:00  a.m. 
to  3:00  pjn.  on  fWaaibai  2  are  far  the 
pnrpom  of  panel  review,  diecuasion, 
evaluation,  and  rwrommendation  on 
applicaticDS  ior  financial  assistance 
under  the  National  Foandatioa  on  the 
Arts  and  the  Haamnities  Act  of  1965.  m 
amended,  including  inicnnatian  given 
in  confidence  to  the  agency  by  ^raat 
applicants.  In  accordance  with  the 
determination  of  tha  Chairman  of 
February  A.  1994.  these  sessions  will  be 
closed  to  the  public  pursuant  to 
anhaection  (cM4),  f6|  and  <9MB)  of 
section  552b  of  Title  5.  United  Statos 
Code. 

Any  person  may  observe  meetings^  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  publk:,  and  may 
ba  permitted  to  participate  in  the 
panel's  diacnssions  at  the  discretion  of 
the  Panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  Special  Constituencies. 
National  Endowment  for  the  Aits.  1100 
Pennsylvania  Avenue.  N.W., 
Washington  DC  20S06. 202/682-5532. 
TYY  202/002-5496.  at  least  seven  (7) 
days  prior  to  the  meeting. 

Further  Information  with  reference  to 
this  meeting  can  be  obtained  frxHn  Ms. 
Yvonne  M.  Sabine.  Committee 
Management  Officer.  National 
Endowment  lor  the  Arts,  Washington, 
D.C.  20506.  or  call  202/682-5439. 

Dated  NovMfiber  1.  a«94. 

Diiectar,  OffkmafPmmi  OpemUoHs.  Natiomd 

Endimmmmtfarthe  Arls. 
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NUCLEAR  flEOULATORY 
COMiyiSSION 


NoiNinatloRS  for 
Fellows 


VisMng 


AQENCT:  U.S.  Nudaar  Regulatoiy 

(Zommission. 

ACTION:  Call  for  noolnations. 


:  Tbe  Nuclear  Regulatory 
Conmissian  is  inviting  nominations  of 
physicians,  having  expert  qaaUfications 
in  the  medical  specialty  field  of 
Radiatian  Oncology  (Therapy),  to  apply 
for  positions  as  Medical  Visiting 
Fellows  (Fellows).  Others  havii^  expert 
qaahficatiaDS  in  related  fields  such  as 
Therapeutic  Radiological  Physics  are 
also  invited  to  apply. 
EFFECTIVE  OATE:  Objectives.  NRC  is 
seeking  to  expand  its  knowledge  of  the 
medical  specialty  of  radiation  onc(rfo(^. 
Specifically,  the  therapeutic  uses  of 
radioisotopes  in  brachytherapy  patient 
procedures.  Recently,  si^ficant 
raisadministietions  have  occurred 
involving  errors  in  the  delivery  of  the 
prescribed  radiation  dose  to  the  petimit 
during  either  manual  or  remote 
aflerloading  brachytherapy  procedures. 
As  a  result  of  evaluating  the 
circumstances  surrounding  these  events, 
NRC  has  identified  the  need  to  re- 
evaluate certain  aspects  of  its  r^ulatory 
program  to  determine  whether 
modifications  are  indicated.  ■^'' 

NRC  intends  to  keep  abreast  of  this 
technology  and  future  developments  in 
the  therapeutic  uses  of  radioisotopes 
and  believes  that  such  a  Fellow,  with 
expertise  in  these  uses,  can  assist  NRC 
staff  in  meeting  this  goal.  The  program 
is  open  to  physicians  interested  in 
seeking  an  appointment  for  individual 
sabbatical  pursuits.  Other  radiation 
specialists  on  sabbatical,  or  those  who 
wish  to  engage  in  post-doctoral 
research,  will  also  be  considered. 
Individuals  participating  as  Fellows 
would  join  NRC  for  approximately  one 
)rear.  to  imdertake  activities  consistent 
with  the  interests  and  needs  of  NRC  and 
with  the  individual's  training  and 
experience;  and  that  will  resuh  in  a 
deaiiy  defined  assignment  useful  to 
NRCs  legulatory  program.  Ideally,  eadi 
Fellow  would  be  available  to  NRC  on  a 
full-time  basis;  however.  NRC  vfill 
consider  nomii»es  who  are  availahle 
only  on  a  part-time  basis.  Additionally, 
the  nomber  of  appointments  made  will 
depend  on  tbe  range  of  skills  embodied 
in  the  nominations,  individuals' 
interests  and  needs  of  NRC. 

tai  addition  to  a  specific  assignment, 
or  research  project,  it  is  anticipated  that 
the  Fellow  would  attend  meetings  c^ 
NRCs  Advisory  Committee  on  the 
Medical  Uses  of  Isotopes  (ACMUI); 
Federal.  State,  and  local  agencies: 
prohssional  organizations;  and  groups, 
to  participate  in  discussions  on  issues 
related  to  medical  affairs  and  the  use  of 
,  radiation  in  medicine.  The  selectee  may 
also  participate  in  public  meetings  and 
seminars  q>onsored  by  NRC  far 
excbangii^  information  and  «*ig/^  »«»««{■ 


of  mntual  intaiest.  that  wiM 
benefit  the  legolstioo  of  medical 
practice.  A  collafeetal  goal  is  to  cieate  a 
cadre  of  in^viduals  with  experience  in 
the  reguktian  of  medical  use  of 
isotopes;  therefore,  it  is  likely  diat 
former  Fellows  may  be  asked  to 
participate,  from  time  to  time,  in  NRC- 
sponsoted  meetings  and  seminars  after 
their  appaintment  ends,  to  provide 
advice  and  consultation  about  the 
regulated  program. 

Thaieian,  NSC  is  primarily  soliciting 
nominations  of  {diysicians  involved 
with  the  mediod  use  of  radioisotopes, 
but  will  be  pleased  to  receive 
nominatioits  of  other  radiation  health 
professionais  and  medical  radiatioa 
specialists  to  serve  as  Fellows. 

Appointment  M^hod.  App(untments 
will  be  made  by  means  of 
Intergovernmental  Personnel  Act 
assignment,  reimbursable  detail,  or 
professionai  term  appointment. 
dependiiM  on  the  selectee's  situation. 
Term  of  Appointment.  The  term  of 
appointment  will  be  approximately  one 
year.  Appointments  may  be  lengthened, 
depending  on  the  depth  and  scope  of 
the  Fellow's  proiect.  availability  and  the 
needs  of  the  NRC,  to  approximately  two 
years. 

CompettsaUon.  Fellows  will  receive 
compensation  commensurate  with  their 
experience,  salary  history,  and  {ednal 
pay  guidelines  while  serving  their 
appointment.  Fellows  will  be 
reimbursed  for  official  travel  and 
relocaticm  expenses. 

Duty  Location.  Fellows  may  be 
assigned  to  any  Office  in  NRC. 
including  the  Office  of  the 
Commissioners,  consistent  with  the 
interests  and  needs  of  NRC  and  the 
individual's  training  and  experience. 
The  duty  location  is  at  NRC 
Headquarters,  Rockville,  Maryland.  It  is 
anticipctted  that  there  will  be  some 
travel  associated  with  this  position. 

EligibHity  Requirements.  NRC  is  an 
equal  opportunity  employer.  Nominees 
must  be  U.S.  citizens.  Nominees  must 
also  satisfy  appUcable,  NRC  security, 
conflict  of  interest,  and  drug-free  wcxk 
place  standards.  EHgibility  is  open  to 
physicians  specializing  in  Radiation 
Oncology  (Radiation  Tlierapy).  or 
medical  ph3rsicists  specializing  in 
Hierapeutic  Radiological  Physics.  Other 
nominees  will  also  be  considered  based 
on  the  needs  of  NRC  and  the 
individual's  interest. 

How  to  Nominate.  Candidates  may  be 
nominated  by  professional  groups, 
medical  societies,  government  agencies, 
or  may  be  self-nominated.  Nominations 
must  provide  die  nominee's  curraM 
address  and  tele^^one  number  and  - 
include  a  resiune  describing  the 


educational  and  proiossional 
qualifications  of  the  nominee.  A  brief 
statamant  of  the  iadividiad's 
professional  obiactives  shooU  also  ba 
indoded. 

When  to  Submit  hkmunations. 
Subaait  neminatioiu  to:  Secretary  of  the 
Commission.  ATTN:  Medical  Visiting 
Felknvs  Program  Manner,  Office  of 
Nudear  Material  Safety  and  Saie;>uaids. 
U.S..  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

Date  Nominations  Are  Due. 
Nominations  are  due  to  the  Secretary  of 
the  Commission  by  January  15, 1995. 

FOR  RJRTHER  MFORMATXM  OOMTACT: 
)anet  Schlueter,  Medical.  Acadtmiic,  and 
Commercial  Use  Safety  Branch.  Division 
of  Industrial  and  Medical  Nuclear 
Safety,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  Mail  Stop:  T8  F  5.  US. 
Nuclear  R^ulatory  Commission. 
Washington.  DC  20555.  tdephone  (301) 
415-7894,  facsimile  (301)  415-5369. 

Dated  at  Rockville,  Maryland,  tlus  1st  dav 
of  November  1994. 

For  the  Nu<:le«r  Regulatory  Commissinn. 

Joha  E.  Gfann, 

Chief,  Medical,  Academic,  and  Commercial 
Use  Safoty  Branch,  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Material  Safety  and  Safeguards. 

fFR  Doc.  94-27481  Filed  11-4-94;  8:45  amj 
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AvaMabMty  of  Braocti  Technical 
Position  on  When  to  nemsdIatB 
Inadvsnent  ContarninaOon  of  Vis 
Terrestrial  Environment 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  announcing  the 
availa^lity  of  a  Branch  Technical 
Position  on  "When  To  Remediate 
Inadvertent  Contamination  of  the 
Terrestrial  Environment." 

Copies  of  this  document  may  be 
obtained  free  of  charge  upon  written 
request  to  )anette  Copeland,  Low-Level 
Waste  and  Decoounissionittg  Profects 
Branch,  Division  of  Waste  Management. 
U.S.  Nuclear  Regulatory  Commission, 
MS  T-7F27.  Washington.  DC  20555. 
Further  information  can  be  drtained 
frtxn  Jack  D.  Parrott,  Hydrogeologist. 
Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  US.  Nudear  Regulatory 
Commission,  MS  T-7F27,  Washingt(Mi. 
DC  20555.  Telephone  301/415-6700. 
Internet  JDPl«NRCGOV. 

The  purposes  of  this  Brandi 
Technical  Position  (BTP)  are:  (a)  to 
provide  hoensees  with  the  NRC  stafTs 
expectations  for  operational  good 
practioes  and  remediation  methods  and 
procedures  following  inadvertent 
contamination  of  the  terrestrial 
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•nvironment  by  radioactive  materials; 
(b)  to  infonn  licezueet  of  tbe  nature  of 
an  NRC  respranse  to  an  inadvertent 
contamination  of  the  teirestrial 
environment:  and,  (c)  to  help  insure 
consistency  in  NRC  responses  to 
instances  of  inadvertent  contamination 
of  the  terrestrial  environment.  This 
guidance  is  also  intended  to  address  the 
timing  of  remediation  (immediate  or 
delayed)  of  inadvertent  contamination 
of  the  terrestrial  environment.  This  BTP 
does  not  supplant  NRC's  emergency 
(contingency)  planning.  The  need  for 
this  BTP  stems  from  the  Division  of 
Waste  Management  staffs  concern  with 
instances  of  inadvertent  contamination 
of  the  terrestrial  environment  at  NRC 
licensed  facilities,  and  the  delay  that 
sometimes  occurs  in  remediating  this 
contamination. 

Dated  at  RockvUle,  Maryland  this  31st  day 
of  October  1M4. 

For  the  Nurlear  Regulatory  Commit^inn. 
John  H.  Austio. 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management.  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
(PR  Doc  94-27484  Filed  11-4-»4: 8:45  ami 
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[Doefcet  No.  8»-219] 

OPU  Nuclear  Corp.;  Oyster  Creek 
Nuclear  Generating  Station;  Ucenaa 
No.  DPR-16:  Receipt  of  Petition  for 
Director's  Decision  Undsr  10  CFR 
2J2M 

Notice  is  hereby  given  that  by  a 
••PETITION  FOR  EMERGENCY 
ENFORCEMENT  ACTION  UNDER 
PROVISIONS  OF  10  CFR  2.206  WITH 
REGARD  TO  OYSTER  CREEK 
NUCLEAR  POWER  STATION",  dated 
September  19. 1994,  Oyster  Creek 
Nuclear  Watch  and  Nuclear  Information 
and  Resource  Service,  request  that  the 
Nuclear  Regulatory  Commission  take 
action  with  regard  to  the  Oyster  Creek 
Nuclear  Generating  Station  of  the  GPU 
Nuclear  Corporation. 

The  Petition  requests  that  the  U.S. 
Nuclear  Regulatory  Commission:  (1) 
immediately  suspend  the  Oyster  Creek 
operating  license  imtil  the  licensee 
inspects  and  repairs  or  replaces  all 
safety-class  reactor  internal  component 
parts  subject  to  embrittlement  and 
cracking:  (2)  immediately  suspend  the 
Oyster  Creek  operating  license  until  the 
licensee  provides  an  analysis  regarding 
the  synergistic  effects  of  through  wall 
cracking  of  multiple  safety-class 
components:  (3)  immediately  suspend 
the  Oyster  Creek  operating  license  until 
the  licensee  has  analyzed  and  mitigated 


any  areas  of  noncompliance  with  regard 
to  irradiated  fuel  pool  cooling  as  a 
single  tmit  Boiling  Water  Reactor 
(BWR);  and  (4)  issue  a  Generic  Letter 
requiring  other  licensees  of  single  unit 
BWRs  to  provide  information  regarding 
fuel  pool  boiling  in  order  to  verify 
compliance  with  regulatory 
requirements,  and  to  promptly  take 
appropriate  mitigative  action  if  the  units 
are  not  in  compliance. 

As  the  bases  for  their  requests 
concerning  safety-class  reactor  internal 
components,  Petitioners  state  that:  the 
core  shroud  in  General  Electric  BWRs  is 
vulnerable  to  age-related  deterioration: 
12  domestic  and  overseas.  BWRs  have 
found  extensive  cracking  on  welds  of 
the  core  shroud;  only  10  of  36  U.S. 
BWRs  have  inspected  their  core  shrouds 
and  9  were  found  to  have  cracks;  19  of 
25  selected  BWR  internal  components 
are  susceptible  to  stress  corrosion 
cracking  and  6  of  19  are  susceptible  to 
irradiation  assisted  stress  corrosion 
cracking;  Oyster  Creek  is  the  oldest 
operating  General  Electric  Mark  I  BWR 
and  the  third  oldest  0{>erating  reactor  in 
the  United  Stats,  and  has  been  subjected 
to  the  longest  period  of  operational 
conditions  that  cause  embrittlement  and 
cracking:  the  BWR  Ownere  Group  stated 
that  cracking  of  the  core  shroud  is  a 
warning  signal  that  additional  safety- 
class  reactor  internals  are  increasingly 
susceptible  to  age-related  deterioration; 
cracking  of  any  single  part  or  multiple 
components  jeopardizes  safe  operation 
of  the  nuclear  station;  Oyster  Creek  did 
not  inspect  for  core  shroud  cracking 
prior  to  the  current  refueling  outage  and 
other  safety-class  reactor  internals  have 
not  been  adequately  inspected  for 
cracking;  and  a  safety  analysis  has  not 
been  performed  on  the  potential 
synergistic  effects  of  multiple 
component  cracking. 

As  the  bases  for  tneir  requests 
concerning  fuel  pool  cooling  design 
dePiciencies.  Petitionen  state  that: 
various  design  defects  in  BWR  fuel  pool 
cooling  systems  pose  a  significant 
increase  in  risk  to  the  pubUc  safety  and 
are  violations  or  10  CFR  50.49;  10  CFR 
Part  50,  App.  A.  Criterion  63;  10  CFR 
Part  50,  Appendix  B,  Criterion  III;  and 
Reg.  Guides  1.13. 1.89  and  1.97:  Oyster 
Creek  is  a  single  unit  facility  with  no 
adjacent  units  to  rely  upon  in  the  event 
that  a  design  basis  were  to  disable  the 
fuel  pool  cooling  system;  and  Oyster 
Creek  has  not  docketed  any  material 
with  regard  to  BWR  design  deficiencies 
identified  in  the  10  CFR  Part  21  Report 
of  Substantial  Safety  Hazard  (November 
27, 1992)  of  Messrs.  Lochbaum  and 
Prevatte.  and  thus  Oyster  Creek  may  be 
in  violation  of  NRC  regulatory 
requirements. 


The  Petition  is  being  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  The  Petition  has  been 
referred  to  the  Director  of  Nuclear 
Reactor  Regulation.  As  provided  by 
Section  2.206.  appropriate  action  will  be 
taken  on  this  Petition  within  a 
reasonable  time.  By  letter  dated  October 
27.  1994.  the  Director  denied 
Petitioners'  requests  for  an  immediate 
suspension  of  the  operating  license. 

A  copy  of  the  Petition  and  the 
Director's  letter  are  available  for 
inspection  at  the  Commission's  Public 
Docimient  Room  at  2120  L  Street.  NW.. 
Washington.  DC  20555  and  at  the  Local 
Public  Document  Room  for  the  Oyster 
Creek  Nuclear  Generating  Station 
located  at  the  Ocean  County  Library. 
Reference  Department.  101  Washington 
Street.  Toms  River,  N)  08753. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  October  1994. 

For  the  Nuclear  Regulatory  Commission. 
WUlianT-RuneU. 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

jFR  Doc  94-27483  Filed  11-4-04;  8:45  am) 
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[Docket  No.  60-277  end  50-278] 

Philadelphia  Electric  Co.;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  no  Significant 
Hazards  Consideration,  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
44  and  DPR-56.  issued  to  Philadelphia 
Electric  Company  (the  licensee),  for 
operation  of  the  Peach  Bottom  Atomic 
Power  Station,  Units  2  and  3,  located  in 
York  County.  Pennsylvania. 

The  proposed  amendment  would 
clarify  the  minimum  reactor  steam 
pressure  required  for  Surveillance 
Requirement  4.5C.l(e).  The  revised 
Surveillance  Requirement  will  require 
the  licensee  to  verify  that  the  High 
Pressure  Coolant  Injection  pump,  with 
reactor  pressure  less  than  or  equal  to 
175  psig.  develop  a  flow  rate  of  greater 
than  or  equal  to  5000  gpm  against  a 
system  head  corresponding  to  reactor 
pressure.  The  ciurent  Surveillance 
Requirement  specifies  that  the  test  be 
performed  at  150  psig  but  does  not 
provide  a  range  of  acceptable  pressures. 

This  Technical  Specifications  (TS) 
change  request  (CR)  is  requested  to  be 
processed  as  an  exigent  TS  change  in 
accordance  with  10  CFR  50.91(a)(6). 
Exigent  processing  is  being  requested 


becaose  the  Peech  Bottom  Atomic 
Power  StatioD  (l»BAPS)  TS  low  pressure 
HPa  system  testing  requimnents  are 
ambiguous,  and  the  licensee  desires  to 
acoeierate  the  resolution  of  this 
ambignity.  The  low  pressure 
surveiltanoe  teqiurement  (TS  4.5.Cl.e) 
requires  that  tbe  test  be  performed  at 
150  psig.  Prior  to  October  21. 1994.  this 
150  psig  vahie  was  interpreted  as  a 
noounal  value.  During  recent  inspection 
activities  surrounding  the  startup  of 
PBAPS  Unit  2  from  refiieling  outage 
2R010.  tbe  f#tC  revised  a  previous 
posftioB  and  determined  that  this  value 
could  not  be  interpreted  as  a  nominal 
value.  The  licensee  could  not  have 
foreseen  this  event  because  they  were 
condiicting  station  activities  in 
acoofdaaoe  with  NRC  guidance. 

During  tbe  1990  Safe^  System 
Fimctional  Inspection  (SSFI.  Combined 
Inspection  Report  90-200),  the  issue  of 
the  HPQ  low  pressure  surveillance 
testing  being  perfcNToed  at  a  nominal 
value  was  reviewed  (Open  item  90-200- 
12).  In  response  to  the  SSFI  open  item. 
the  licensee  revised  an  existing  Plant 
Operations  Review  Committee  position. 
to  docimient  that  the  150  psig  was  a 
noininal  value,  md  committed  to 
revising  die  TS  to  clarify  the  low 
pressure  requirement.  This  onnmitment 
was  incorporated  into  the  licensee's 
September  29, 1994  improved  Technical 
Specifications  (ITS}  submittal.  The  NRC 
accepted  diis  position  and  closed  the 
SSFI  open  item  (Combined  Inspection 
Report  5O-277/9O-80.  50-278/90-80. 
dated  November  9, 1990).  The 
anticipated  effective  date  of  the  fTS  is 
the  fourth  quarter  of  1995.  Because  of 
the  recently  revised  NRC  position 
regarding  TS  4.5.C.l(e),  the  licensee  is 
pursuing  the  attadied  TSCR  in  advance 
of  the  overall  conversion  to  tbe  ITS,  and 
requests  that  it  be  processed  on  an 
exigent  basis. 

Before  issuance  of  tbe  prt^>osed 
license  amendment,  the  Oimmission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulatioBS.  

Pursuant  to  10  CFR  5a.91(aK6)  £ar 
amendments  to  be  granted  under 
exigent  circumstances,  tbe  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  (^mmission's 
regulations  in  10  CFR  50.92.  dkis  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  «vould  Dot  (1)  involve  a 
significant  inoeese  in  tlie  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  diflmnt  kind  of  aoddttit  firaan 
any  accident  previously  evaluated;  or 


(3)  inVotva  a  significant  reduction  m  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  iU 
analysis  of  the  issue  of  no  significant 
hazuds  coasideratioQ,  -which  is 
presented  below: 

1.  Does  tbe  chuage  involve  a 
significant  incresse  in  the  probabihty  or 
consequences  of  an  accident  previoiisly 
evaluated? 

These  ciumges  increase  the  maxinnun 
pressure  for  performing  the  low 
pressure  test  on  the  HTCI  piunp  from 
approximately  150  psig  to  (less  than  or 
equal  to]  1 75  psig.  For  reason  steted 
above,  HPCI  ptunp  testing  must  be 
performed  when  the  Mectro-hydra»ilic 
control]  EHC  System  for  tbe  main 
tujbine  is  available  and  capable  of 
regulating  reactor  pressure.  Operating 
experience  has  demonstrated  that 
reactor  pressures  as  high  as  175  psig 
may  be  required  before  the  EHC  system 
is  capable  of  maintaining  stable  pressure 
during  the  perfonnance  of  the  HPCI  test. 
The  pvobefaility  c^an  accident  is  not 
increased  because  the  proposed  changes 
will  not  invirive  any  physical  changes  to 
plant  systems,  structures,  or 
components  (SSQ.  or  the  manner  in 
which  these  SSC  are  operated, 
maintained,  modified,  or  inspected.  In 
addition,  the  pressiuv  at  which  the 
HPa  System  is  tested  is  not  assiuned  to 
be  an  initiatar  of  any  analyzed  event 
The  role  of  the  HPQ  System  is  in  the 
mitigation  of  acddent  consequences. 
The  consequences  of  an  accident  are  not 
increased  because  a  small  increase  in 
the  pressure  ai  whidi  the  HPQ  pump  ' 
performance  to  design  specifications  is 
verified  will  not  significantly  delay  or 
otherwise  affect  the  validity  of  dw  test 
to  determine  that  the  pump  and  tuiikne 
are  still  fytmiting  at  tbe  design 
specifications.  In  addition,  it  is  overiy 
conservative  to  assume  a  component  is 
inoperable  when  a  surveillance  has  not 
been  performed.  In  fact,  in  most  cases, 
it  is  a  matter  of  component  operability 
not  yet  being  demonstrated  since  the 
utual  outcome  of  the  perfonnance  of  a 
surveillaiKse  is  the  validation  of 
conformanoe  with  surveillance 
requirements.  Therefore,  these  changes 
will  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  £>oes  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
aoddest  from  any  eocident  previously 
evaluated? 

These  changes  do  not  involve  any 
physical  char^ges  to  plant  sjrstems, 
structures,  or  components  (SSQ,  or  ^w 
manner  in  which  these  SSC  ue 
operated,  maintained,  modified,  or 
inspected.  These  dianges  increase  the 
pressure  for  performing  the  low 


pressure  test  on  tbe  HPQ  pump  frtim 
approximately  150  psig  to  [less  than  or 
equal  to)  175  psig.  Therefore,  these 
changes  will  not  create  the  possibility  or 
a  new  or  different  kind  of  accident  from 
9ny  accident  previously  evaluated. 

3.  Does  this  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  margin  of  safety  is  not  reduced. 
These  changes  increase  the  pressure  for 
perfcHmii^  the  low  pressure  test  on  the 
HPCI  pump  from  approximately  150 
psig  to  [less  than  or  equal  to]  175  psig. 
For  reasons  stated  above,  the  ability  of 
the  HPQ  pump  to  perimm  at  the  lowest 
required  {uessure  of  150  psig  has 
already  been  demonstrated.  A  small 
increase  in  the  pressure  at  which  the 
performance  to  desagn  specifications  is 
verified  will  not  significantly  delay  or 
affect  the  validity  c^  the  test  to 
determine  that  the  pump  and  turbine 
are  still  operating  at  the  design 
specifications.  These  changes  effectively 
extend[s]  the  initial  entry  into  the 
applicable  condition  prior  to  performing 
the  surveillance.  However,  this  is 
considered  acceptable  since  the  most 
common  outcome  of  the  perfonnance  of 
a  surveillance  is  the  successful 
demonstration  that  the  acceptance 
criteria  are  satisfied.  In  addition,  the 
change  provides  the  benefit  of  allowing 
the  surveillance  to  be  postponed  until 
plant  conditions  exist  where 
performance  of  the  surveillance  is 
imlikely  to  resuh  in  a  pressiue  transient 
These  changes  do  not  affect  the  current 
analysis  assxmiptions.  Therefore,  these 
changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewod  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
stamiards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
simificant  hazards  consideration. 

The  Commission  is  seeking  puUic 
comments  on  this  proposed 
detenninati<m.  Any  comments  reoNved 
within  15  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normalfy,  tbe  CoramissioB  will  not 
issue  the  amendment  until  the 
expiration  of  the  15-dey  rratice  period. 
HovwvM.  sbouki  circumstances  cbai^ 
during  tbe  notice  jperiod.  svch  that 
feihire  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  faciUty.  the 
Commission  may  issue  the  license 
amendraeat  befme  the  exjHration  of  Ae 
15-day  notice  pwiod,  provided  that  its 
final  determination  is  that  the 
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amendment  involTea  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rtiles  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  OfBce  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  dte 
the  publication  date  and  page  number  of 
this  Federal  Ragiatar  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  Flint  North, 
11545  Rockville  Pike,  Rockville. 
Maryland,  bom  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Docimient  Room,  the 
Gelman  Building.  2120  L  Street  NW., 
Washington,  DC 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
disciissed  below. 

By  December  7, 1994,  the  license  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

!>roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
docimient  room  located  at  the 
Government  Publications  Section,  state 
Library  of  Pennsylvania.  (REGIONAL 
DEPOSITORY)  Education  Building, 
Walnut  Street  and  Commonwealth 
Avenue,  Box  1601,  Harrisburg, 
Pennsylvania  17105.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 


As  required  by  10  CFR  2.714,  a 

petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  {>etitioner  in  the  proceeding,  and 
how  that  interest  may  be  afiected  by  the 
results  of  the  proceeding.  The  {wtition 
should  specifically  explain  the  reasons 
whv  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
efiisct  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies 
requirements  with  respect  to  at  least  one 
contention  %vill  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 


participate  fiilly  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  period, 
the  Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  IX  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Doomient  Room,  the  Gelman  Building, 
2120  L  Stieet.  NW.,  Washington,  DC,  by 
the  above  date. 

Where  petitions  are  filed  during  the 
last  10  days  of  the  notice  period,  it  is 
requested  that  the  petitioner  promptly 
so  inform  the  Commission  by  a  toll-free 
telephone  call  to  Western  Union  at  1- 
(800)  248-5100  (in  Missouri  l-{800) 
342-6700).  The  Western  Union  ofwrator 
should  be  given  Datagram  Identification 
Number  N1023  and  the  following 
message  addressed  to  John  F.  Stolz: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  to  J.W.  Durham,  Sr.,  Esquire,  Sr. 
V.P.  and  General  Coimsel,  Philadelphia 
Electric  Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101, 
attorney  for  the  licensee. 

Nontmiely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  25, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington,  DC,  and  at  the 
local  public  document  room,  located  at 
the  Government  Publications  Section, 
State  Library  of  Pennsylvania, 
(REGIONAL  DEPOSITORY)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Joseph  W.  Shea, 

Project  Manager.  Project  Directorate  1-2. 
Division  of  Reactor  Projects— I/U.  Office  of 
Nuclear  Reactor  Regulation. 

(PR  Doc.  94-27485  Filed  11-4-94;  8:45  am] 
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[Docket  No.  50-34q 

The  Toledo  Edison  Co.,  Centerlor 
Service  Com|>any,  and  the  Cleveland 
Electric  Illuminating  Co.;  Exemption 

I 

The  Toledo  Edison  Company, 
Centerior  Service  Company,  and  the 
Cleveland  Electric  Illuminating 
Company  (the  licensees)  hold  Facility 
Operating  License  No.  NPF-3,  which 
authorizes  operation  of  the  Davis-Besse 
Nuclear  Power  Station,  Unit  No.  1.  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  rules, 
regulations,  and  Orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  pressurized  water 
reactor  located  at  the  licensee's  site  in 
Ottawa  County  Ohio. 

n 

Section  in.U.2(b)(ii)  of  10  CFR  Part  50, 
Appendix  J  requires  that  a  full  pressure 
air  lock  leeikage  test  be  performed 
whenever  air  locks  are  opened  during 
periods  when  containment  integrity  is 
not  required. 

m 

By  letter  dated  October  21, 1994,  the 
licensee  requested  an  Exemption  from 
the  requirement  of  10  CFR  50,  Appendix 
J,  Section  III.D.2(b)(ii)  identified  in 
Section  II  above.  If  an  air  lock  is  opened 
during  Modes  5  and  6,  Section 
III.D.2(b)(ii)  of  Appendix  J  requires  that 
an  overall  air  lock  leakage  test  at  not- 
less-than  the  calculated  peak 
containment  pressure  fitim  a  design- 
basis  loss  of  coolant  accident  (Pa)  be 
conducted  before  plant  heatup  and 


startup  (i.e.,  before  entering  Mode.4). 
•  Instead,  if  no  maintenance  has  been 
performed  on  the  air  locks  that  affects 
air  lock  sealing  capabilities,  the  licensee 
would  conduct  an  air  lock  seal  leakage 
test  (Section  m.D.2(b)(iii)  of  10  CFR  50, 
Appendix  J),  for  the  full  pressure  air 
lock  test  required  by  Section 
ni.D.2(b)(ii). 

If  the  periodic  six-month  test  of 
Section  m.D.2(b)(i)  of  Appendix  J  and 
the  test  required  by  Section  in.D.2(b)(iii) 
of  Appendix  J  are  current,  and  no 
maintenance  has  been  performed  on  the 
air  lock  that  affects  air  lock  sealing 
capabilities,  there  should  be  no  reason 
to  expect  the  air  lock  to  leak 
excessively,  just  because  it  has  been 
opened  in  Mode  5  or  6.  If  maintenance 
has  been  performed,  which  could  affect 
air  lock  sealing  capability,  then  a  full- 
pressure  air  lock  test  will  be  performed 
following  such  maintenance. 

The  licensee's  letter  dated  October  21, 
1994,  submitted  information  to  identify 
the  special  drcimistances  for  granting 
this  exemption  to  Davis-Besse,  pursuant 
to  10  CFR  50.12.  The  purpose  of 
Appendix  J  to  10  CFR  50,  is  to  assure 
that  containment  leak-tight  integrity  can 
be  verified  periodically,  throughout 
service  lifetime  to  maintain  containment 
leakage,  within  the  limits  specified  in 
the  facility  Technical  Specifications. 
The  purposed  alternative  test  method, 
along  with  the  six-month  test 
requirement  of  Section  IIl.D.2(b)(i)  of 
Appendix  J,  and  the  testing 
requirements  when  maintenance  is 
performed  on  the  air  lock  that  affects 
sealing  capability,  is  sufficient  to 
achieve  tkis  underlying  purpose,  in  that 
it  provides  adequate  assurance  of 
continued  leak-tight  integrity  of  the  air 
lock. 

Based  on  the  above  discussion,  the 
licensee's  proposed  substitution  of  an 
air  lock  seal  leakage  test  described  in 
III.D.2(b)(iii)  for  a  full-pressure  test,  as 
discussed  above,  is  acceptable. 

IV 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12,  this  exemption  is  authorized  by 
law,  and  will  not  present  an  undue  risk 
to  the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  The  Commission  further 
determines  that  special  circimistances 
described  by  10  CFR  50.12(a)(2)(ii)  exist, 
in  that  application  of  the  regulation  in 
the  particular  circimistances  is  not 
necessary  to  achieve  the  imderlying 
purpose  of  the  rule,  since  the  licensees 
have  proposed  an  acceptable  alternative 
method  that  accomplishes  the  intent  of 
the  regulation. 


Accordingly,  the  Commission  hereby 
grants  the  Exemption  as  described  in 
Section  in  above  from  the  requirements 
of  10  CFR  50.  Appendix  J,  Section 
ra.D.2(b)(u). 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FTl  54222). 

This  Exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, ' 

Acting  Director,  Division  of  Reactor  Projects 
m/IV.  Office  of  Nuclear  Reactor  Regulation. 
[PR  Doc.  94-27482  Filed  11  4  94;  8:45  am) 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Notification  of  Placement  Program 
Study 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


SUMMARY:  The  Office  of  Personnel 
Management  is  initiating  a  study  on  the 
feasibility  of  establishing  a  mandatory 
interagency  placement  program  for 
Federal  employees  separated  by 
reduction  in  force.  This  advance  notice 
invites  written  comments  from  all 
interested  parties. 
DATES:  Written  comments  will  be 
considered  if  received  no  later  than 
January  6, 1994. 

ADDRESSES:  Send  written  comments  to 
Leonard  R.  Klein,  Associate  Director  for 
Career  Entry,  Office  of  Personnel 
Management,  Room  6F08, 1900  E  Stieet 
NW.,  Washington.  DC  20145-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Bohling.  202-606-0960,  FAX 
202-606-2329. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  103-337,  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995, 
was  signed  into  law  by  the  President  of 
the  United  States  on  October  5, 1994. 
Section  1066  of  this  law  requires  the 
Director  of  the  Office  of  Personnel 
Management  (OPM)  to  conduct  a  study 
on  the  feasibility  of  estabUshing  a 
mandatory  interagency  placement 
program  for  Federal  employees  affected 
by  a  reduction  in  force  and  report  the 
findings  to  Congress  no  later  than  April 
5, 1995.  This  program  would 
supplement  the  existing  Interagency 
Placement  Program  and  internal 
placement  efforts  conducted  by 
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individual  agencies.  For  purpoaas  of 
this  study,  thm  law  dafinas  an 
interagency  placement  program  as  one 
that  requiraa  an  agency  to  oflar  ■ 
position  to  an  employee  of  another 
agency  affscted  by  reduction  in  force  if 
the  position  cannot  be  BUed  through  a 
placement  program  of  the  agency  in 
which  the  position  is  located,  the 
employee  to  whom  the  ofiier  is  made  is 
quahfied  for  the  offiered  position,  and 
the  geographic  location  of  the  offered 
position  is  within  the  commuting  area 
of  the  residence  of  the  employee  or  the 
employee's  present  or  last-held  position. 
Such  a  program  would  not  affect 
internal  agency  placement  programs 
including,  but  not  limited  to,  merit 
promotion,  upward  mobility,  and 
reassignments. 

Under  the  law,  the  term  "agency" 
means  an  Executive  agency  as  de&ned 
in  section  105  of  title  5,  United  States 
Code,  except  that  such  term  does  not 
include  the  General  Accoimting  Office. 
The  term  "Federal  employees  affected 
by  reductions  in  force"  means  Federal 
employees  who  are  separated,  or  are 
scheduled  to  be  separated,  from  service 
under  reduction  in  force  purstumt  to 
regulations  prescribed  under  section 
3502  of  title  5,  United  States  Code,  or 
procedures  established  under  section 
3595  of  such  title.  The  law  provides  that 
OFM  conduct  this  study  in  consultation 
with  the  Secretary  of  Defense  and  seek 
comments  &t>m  the  heads  of  all 
appropriate  Federal  agencies. 

This  notice  is  to  request  input  from  alf 
interested  parties  on  tbis  issue  and  any 
other  options  to  assist  Federal 
employees  affected  by  downsizing. 
Information  gained  during  this  study 
will  be  used  to  submit  a  report  of 
findings  to  Congress  and  may  result  in 
proposals  for  regulatory  or  statutory 
changes. 

ISMSB-KIDS. 

Director. 

(FR  Doc  94-2743S  Fikd  11-4-94;  8:45  am] 

■HiaMOOOl  •t2S-01-ll 


SECunrriES  and  exchange 

C0MM88I0N 


(Ralaeae  Na  34-34«ir.  FHa  Na 
•4-431 


Salf-neguUrtory  Organlzallons;  Notice 
of  Hling  and  Order  Qrwtlng 
Acc#toratBd  Approval  of  Proposed 
Rule  Change  by  American  Stock 
Exchangai  Inc.,  Ralatbig  to  New 
Organizational  Sinictures  for  Member 
Organizations. 

Octobsr  31. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Sectirities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereunder.' 
notice  is  hereby  given  that  on  October 
14, 1994,  the  American  Stock  Exchange, 
Inc.  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  October  31. 
1994,  the  Exchange  submitted  to  the 
Commission  Amendment  Na  1  to  the 
proposed  rule  change  in  order  to  narrow 
the  scope  of  the  original  filing.'  The 
Amex  has  requested  accelerated 
approval  of  the  proposal  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
-change  from  interested  persons. 

I.  Self-Regulatory  Organization'a 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  expand 
the  categories  of  organizations  which 
are  eligible  to  become  member 
organizations  to  include  entities  with 
new  organizational  structures.  The  text 
of  the  proposed  rule  change  is  available 
at  the  Office  of  the  Secretary.  Amex.  and 
at  the  Commission. 

II.  Self-Reguletory  OrganizatioB's 
Statement  of  the  Pufpuaa  of^  and 
Statutory  Basis  for.  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  commenta  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 


>1SU.&C78«0>)(1)(1WS). 

*  17  CFR  24aigb-t  (1991). 

>  See  letter  from  CUudU  Crowley,  SpacUl 
Couniel.  Legal  k  Regulatory  Policy  Diviaioa.  Amax, 
to  Glen  Banantine.  Sanior  Counvl.  Ohrtakn  of 
Market  Ragulatioo.  SEC.  dated  Odobar  31. 1984 
("Amwidmanl  No.  1").  Tba  portkna  of  thU  filing 
that  war*  withdrawn  in  Amandnisat  ^4o.  1  have 
been  wihmHted  to  the  Cniwiiilialuii  aa  part  of  Plh 
Na  SR-Ain«x-e4-23. 


the  places  ^>ecified  in  Item  HI  below. 
'  The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  sudi  statements. 

A.  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  amend 
its  Rules  relating  to  the  admission  of 
entities  with  new  organizational 
structures  as  member  organizations. 
Specifically,  the  proposed  amendment 
would  permit  the  Exchange,  in  its 
discretion,  and  on  such  terms  and 
conditions  as  the  Exchange  may 
prescribe,  to  approve  limited  liability 
companies  ("LLCs"),  business  trusts  or 
other  organizational  structures  as 
member  organizations  so  long  as  the 
characteristics  of  the  entity  in  question 
are  essentially  similar  to  those  of 
corporations  or  partnerships. 

An  LLC  is  a  hybrid  business  entity, 
combining  the  limited  liability 
characteristics  of  a  corporation  with  the 
pass-through  taxation  attributes  of  a 
partnership.  Currently,  approximately 
45  States  and  the  ENstrict  of  Columbia 
have  adopted  LLC  statutes.  New  Yoiii 
State  recently  adopted  legislation, 
effective  October  24. 1994.  authorizing 
LLCs.  The  Exchange  has  been  advised 
that  a  number  of  existing  member 
organizations  are  considering  altering 
their  business  structure  to  that  of  an 
LLC.  Both  the  Chicago  Board  Options 
Exchange  ("CBOE")  and  the  Chicago 
Stock  Exchange  ("CHX")  already  permit 
membership  by  an  LLC.  and  the  New 
York  Stock  Exchange  ("NYSE")  recently 
received  SEC  approval  to  amend  its 
rules  to  do  so.* 

The  term  "business  trust"  is  generally 
used  to  describe  a  trust  in  whic^  the 
managera  are  principals,  and  the 
shareholders  are  cestuis  que  trust  As 
stated  in  Black's  Law  Dictionary,  "(tlhe 
essential  attribute  (of  a  business  trust]  is 
that  property  is  placed  in  the  hands  of 
trustees  who  manage  and  deal  with  it 
for  use  and  benefit  of  beneficiaries."  ^ 

Accordingly,  the  Exchange  proposes 
to  adopt  new  Commentary  .01  to 
Definition  2  of  the  Exchange  Rules  to 
provide  that  entities  may  be  accepted  as 
member  organizations  by  the  Exchange 


«Se0  Securitiaa  Exchange  Act  Raleaaa  ^4o*.  33124 
(November  1.  1993),  58  FR  59282  (November  8. 
1993)  (File  No.  SR-CBOE-93-40);  34004  (August 
2«,  1994),  »9  FR  453ie  (Soplambar  1. 1994)  (File 
No.  SR-CHX-94-17)  ("CHX  Approval  Oder"):  and 
34864  (September  13. 1994).  59  FR  48346 
(September  20. 1994)  (File  No.  SR-NYSE-94-01) 
("NYSE  Approval  Order"). 

■  Bktck-M  Law  Dictkmaty  ISO  (5th  ad.  1979). 


if  they  have  characteristics  essentially 
similar  to  partnerships,  corporations  or 
both.  At  the  present  time,  the  Exchange 
intends  to  consider  both  LLCs  and 
business  trusts  as  eligible  to  become 
member  organizations.  These  entities 
would  be  subject  to  all  rules  applicable 
to  member  oiganizations,  and  existing 
references  to  member  firm  or  member 
corporation,  as  appropriate,  and 
member  organization  would  be  deemed 
to  include  any  such  entity  which  is 
approved  as  a  member  organization.  Of 
course,  in  order  to  be  a  member 
organization,  an  entity  must  be  able  to 
qualify  as  a  broker  or  dealer  registered 
with  the  SEC  pursuant  to  the  Act.  In 
addition,  the  Exchange  staff  would 
review  applications  on  a  case-by-case 
basis  as  it  does  with  all  member 
organization  applicants.  Prior  to 
approving  any  such  organization  for 
memberahip,  the  staff  would  have  to  be 
satisfied  that:  (1)  the  Exchange  would 
legally  have  appropriate  jurisdiction 
over  such  an  entity;  and  (2)  the 
permanency  of  the  entity's  capital  is 
consistent  with  that  required  of  other 
member  organizations. 

2.  Statutory  Basis 

The  pro{>osed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act 
in  general  and  furthers  the  objectives  of 
Section  6(b)(2)  in  particular  in  that  it  is 
designed  to  ensure  that  the  rules  of  the 
Exchange  provide  that  any  broker  or 
dealer  or  nattual  person  associated  with 
a  registered  broker  or  dealer  may 
become  a  member  of  the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Prcpor.ed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
S'^ibmit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  rccpect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Filth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  File  No.  SR-Amex-94- 
43  and  should  be  submitted  by  [insert 
date  21  days  bom  date  of  pubUcation). 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). « 
Specifically,  the  Commission  believes 
the  Amex  proposal  is  consistent  with 
Section  6(b)(2)  of  the  Act.'  which 
requires  tbat  the  rules  of  an  exchange, 
subject  to  the  provisions  of  Section  6(c) 
of  the  Act.8  ensure  that  any  registered 
broker  or  dealer  or  natural  person 
associated  with  a  registered  broker  or 
dealer  may  become  a  member  of  the 
exchange  and  any  person  may  become 
associated  vnth  a  member  thereof. 

The  Amex  currently  allows 
individuals,  partnerships,  and 
corporations  to  become  members  of  the 
Exchange.*  The  proposed  rule  change 
will  enable  entities  with  new 
organizational  structures  similar  to 
corporations  and  partnerships  to 
become  Exchange  members  and  be 
included  in  the  Exchange's  definition  of 
a  member  organizatiqn.  As  in  the  case 


•15U.S.CS78f(1988). 

'  15  U.S.C  §  78f(b)(2)  (1988). 

•15U.S.CS78f(c)(1988). 

•Article  I,  Section  3(f)  of  the  Amex  Constitution 
currently  states  that  the  term  "member 
organization"  includes  "member  firms"  and 
"member  corporations."  The  term  "member  firm" 
typically  is  used  to  refer  to  a  partnership.  See.  e.g.. 
Article  IV,  Section  2  of  the  Amex  Constitution.  In 
File  No.  SR-Amex-94-23,  the  Amex  has  proposed 
to  amend  Article  I,  Section  3(f)  to  specify  that  the 
term  "member  organization"  means  a  partnership, 
corporation,  trust  or  such  other  entity  as  the 
Exchange  may,  by  Rule,  permit  to  become  a  member 
organization  and  which  meets  certain 
qualifications.  The  Amex  also  has  proposed  to 
delete  all  references  in  its  Constitution  and  Rules 
to  the  terms  "member  firm"  and  "member 
corporation"  and  to  make  revisions  thereto  that 
reOect  more  comprehensively  the  admission  of 
theee  new  entities.  If  File  No.  SR-Amex-94-23  is 
not  approved,  the  Commission  would  expect  the 
Amex  to  submit  a  proposed  rule  change  specifically 
addressing  the  definition  of  the  term  "member 
organization"  and  other  issues  related  to  the 
admission  of  new  entities. 


of  a  partnership  or  corporation  applying 
for  membership,  the  new  entity  will  be 
subject  to  all  other  requirements  for 
membership  approval. 

The  Commission  believes  that  the 
amendment  to  the  Amex  Rules 
reasonably  balances  the  Exchange's 
interest  in  having  the  flexibility  to 
approve  entities  with  new 
organizational  structures  for  Exchange 
memberahip,  with  the  regulatory 
interests  in  protecting  the  financial  and 
structural  integrity  of  a  member 
organization.  For  example,  although  the 
proposal  will  permit  the  Exchange  to 
approve  business  trusts,  LLCs,  or  other 
oiganizational  structures  with 
characteristics  of  corporations  or 
partnerships  as  member  organizations, 
the  Amex  staff  will  review  each 
Exchange  member  organization 
appUcation  on  a  case-by-case  basis,  and, 
prior  to  approving  any  such 
oiganization  for  membership,  the 
Exchange  must  be  satisfied  that:  (1)  the 
Exchange  legally  would  have 
appropriate  jurisdiction  over  such  an 
entity;  and  (2)  the  permanency  of  the 
entity's  capital  is  consistent  with  that 
required  of  other  member  organizations. 
The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof. 
This  will  permit  the  benefits  of  the 
proposed  rule  change  to  be  realized  as 
soon  as  possible.  In  addition,  the 
Exchange's  proposal  is  substantially 
identical  to  CHX  and  NYSE  proposals 
that  were  pubUshed  in  the  Federal 
Register  for  the  full  comment  period 
and  were  approved  by  the 
Commission.*" 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2) "  that  the  proposed 
rule  change  (SR-Amex-94-43)  is  hereby 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  94-27440  Filed  11-4-94;  8:45  am] 

BILUNQ  COOE  S01»-01-M 


UMI 


">No  comments  were  received  in  connection  with 
the  proposed  rule  changes  that  amended  the 
comparable  CHX  and  NYSE  rules.  See  CHX  and 
NYSE  Approval  Orders,  supra,  note  4. 

"  15  U.S.C  S  788(b)(2)  (1988). 
"  17  CFR  20O.3O-3(a)(12)  (1991). 
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(TtoiMM  Na  94-3491f;  ra»  Na  Sn-aSE- 
04-1^ 

oeir>fieyineviry  ^vyenoMKins;  ivuuue 
of  Rling  and  Order  QranHng 

Rule  Change  by  the  Boaion  Slock 
Exchange,  Inc,  Relating  to  Ha  Fee 
Schedule 

October  31. 1994. 

Pursuant  to  Section  19(b)(1)  of  tbe 
Securities  Exclunge  Act  of  1934 
("Act"),*  and  RuJe  19b-4  thereunder,* 
notice  is  h««by  given  that  on  October 
21. 1994,  the  Boston  Stock  Exchange, 
bic.  ("BSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  tbe  self-regulatory 
organization.  On  October  31, 1994.  the 
BSE  filed  Amendment  No.  1  with  the 
Commission. 3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-R^giilatofy  OifaBization's 
Statement  oftka  Tams  of  Substance  of 
the  Proposed  KaJe  Change 

The  BSE  seeks  to  rebate  certain  fees 
to  its  member  firms  for  the  month  of 
September  1994. 

The  Exchange  requests  the 
Commission  to  find  good  cause, 
pursuant  to  Section  19(b)(2)  of  the  Act, 
for  approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register. 

n.  Self-Regulatory  Organisation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlia  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


■  15  U.S.C  78«(b)<l)  (IMS). 

» 17  CFR  240.19b~4  (1991). 

*See  letter  from  Karen  Aluiie.  BSE,  to  Glen 
■amntine.  Division  of  Market  Regulation, 
CoBunisaion.  dated  Octobar  27. 1994.  In 
Amendment  No.  1  the  BSE  reqneaied  that  the 
propoaed  rule  change,  which  originally  requested 
tununary  eRectivenet*  pursuant  to  Section  19(bM3) 
of  the  Act.  be  changed  such  that  the  request  is  one 
for  accelerated  effectivcnaaa  pursuant  to  Sadioa 
19(bK2)  of  the  Act 


A.  Self-Rtgakiory  Orgpnization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basiefor,  tne  Piopoeed  Rule 
Change 

l.Purpoaa 

The  purpose  of  the  proposed  rule 
change  is  to  rebate  to  BSE  member  firms 
$.25  per  trade  on  all  non-self-directed, 
electronically  routed,  BSE  executed, 
trades  of  any  size  for  trades  executed  in 
the  month  of  September  1994.  For 
purposes  of  the  per  trade  credit,  "non- 
self-directed"  shall  mean  entered  by  a 
BEACON  subscriber  in  stocks  in  which 
the  routing  firm  has  no  affiliation  with 
or  financial  interest  in  the  specialist 
operaticm  registered  in  those  stocks.  Tbe 
aggregate  relate  per  firm  shall  be 
limited  to  the  total  monthly  layoff 
transaction  fees  charged  to  that  firm  in 
the  month  of  September. 

2.  Statutory  Basis 

The  statutory  basis  for  this  proposal  is 
Section  6(b)(4)  of  the  Securities 
Exchange  Act  of  1934. 

B.  Self-Reguhtory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiirtherance 
of  the  purposes  of  the  Act 

C.  Self-Regulatory  Organizati<m's 
Statement  on  Ctmnments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received  on  the  proposed  rule  change. 

m.  Solicitation  of  Coounents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  Mrritten  statements 
with  respect  to  the  prop>osed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 


office  of  the  BSE.  All  submissions 
should  refar  to  File  No.  SR-BS&-44-14 
and  should  be  submitted  by  November 
28.1994. 

IV.  Canmiasimi's  Flndiags  and  Ordar 
Granting  Accalaralad  Approval  of 
Prepoead  Rule  Change 

The  Commission  finds  that  the  BSE*s 
proposal  to  rebate  BSE  member  firms,  as 
described  above,  is  consistent  with  ihe 
requiremmits  of  the  Act  and  the  rules 
and  regulations  thereimder  applicable  to 
a  national  securities  exchange. 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  is  consistent 
with  Section  6(b)(4)  of  the  Act*  in  that 
it  establishes  or  changes  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirti^  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  The 
Commission  believes  that  accelerated 
approval  of  the  proposal  is  appropriate 
in  order  to  allow  the  BSE  to  continue  its 
billing  C3rcle  uninterrupted. 

It  is  therefore  ordered.  Pursuant  to 
Section  ig(b)(2) '  that  the  proposed  rule 
change  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  fnirsuant  to  delegated 
authority.* 

Margaiel  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  94-27444  Filed  11-4-94;  8:45  an)    . 
■axMO  cooc  soio-«i-«i 


(Reteasa  No.  34-34918;  Fie  No.  8R-8SE- 
94-13] 

Self-Regulatory  Ocganlzatlons;  Notice 
of  Rling  and  Order  Granting 
Temporary  Accelerated  Approval  to 
Propoaed  Rule  Change  by  the  Boston 
Stock  Exchange,  bic,  Tlelaling  to 
Procadurea  for  thrHandling  of  Marfcal- 
on-Close  Ordara  on  Expiratton  Fridays 
and  Quarterly  Index  Expiration  Days 

October  31. 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciirities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l),  notice  is 
hereby  given  that  on  October  12. 1994, 
the  Boston  Stock  Exchange.  Inc.  ("BSE" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  hems  I  and  U 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  On 
October  14. 1994.  the  Exchange 
submitted  to  the  Commission 


Amendment  No.  1  to  tbe  proposed  rule 
change  in  order  to  correct  certain 
typographical  errors  ud  to  specify  the 
duratimi  of  the  pilot  extension.^  "Hie 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statemeat  of  the  Terms  of  Subetaiux  of 
the  Proposed  Rule  Change 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  pilot  program 
which  provides  a  set  of  procedures  for 
the  handling  of  Maiket-on-dose 
("MOC")  orders  »  on  Expiration 
Fridays  '  and  Quarterly  Index 
Expiration  Days.  '*  These  procedures 
mirror  the  procedures  in  place  on  the 
New  York  Stock  Exchange  ("NYSE")* 
>n  order  to  ensure  equal  treatment  of 
orders  in  both  markets. 

II.  Sdf-Regalatory  Organization's 
StateaacBt  of  the  Purpoae  of,  and 
Statutory  Basis  for,  the  Propoaed  Rule 
Cbaage 

In  its  fiUng  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 


« 15  U.S.C  S  7S{(bX4)  (198S). 

» 15  U.S.C.  S  7aa(b)(2)  (198«). 
•  17  CFR  20O.3O-3(a)(12)  (1991). 


>  See  latter  from  Kareu  A.  Aluiae.  Assistant  Vice 
President  BSE,  to  Beth  A.  Slekler.  Attorney, 
Division  of  Market  Regulation,  SEC,  dated  October 
12,  1994  ("AmeD(knenI  Na  V\. 

*  Tbe  BSE  defines  an  "at  tbe  close  order"  m  • 
market  ordar  which  is  to  be  executed  at  or  a*  near 
to  the  close  as  practicable.  See  Ch.  I.  Sec.  3  of  the 
BSE  Rules. 

'  The  term  "Expiration  FHday"*  refers  to  the 
trading  day,  usually  the  diird  Friday  of  tbe  month, 
when  some  stock  index  options,  stock  index  futures 
and  options  on  stock  index  futares  expire  or  s«n)e 
concurrently. 

*The  term  "Quarterly  Index  Expiration  Day" 
refers  to  the  trading  day,  currently  the  last  tradrag 
day  of  each  calendar  quarter,  on  which  Quarterly 
Index  Expiration  ("QiX")  options  expire. 

»  The  Commisstoo  approved  the  NYSE's  current 
auxiliary  closing  procedures  for  Expiration  Fridays 
and  Quarterly  Index  Expiration  Days  (collectively, 
"expiration  days")  on  a  pilot  basis  in  Securities 
Exchange  Act  Release  No.  32868  (September  10, 
1993),  58  FR  48687  (Septembei  17,  1993)  (File  Noi 
SR-NYSE-ft3-33)  ("1993  Auxiliary  Qosing 
Procedures  Approval  Order").  Tha  NYSE 
procedures  establish,  for  all  stocks,  a  3:40  p.m. 
deaiUiae  for  ( I )  the  entry  of  MOC  ordars  related  to 
a  strategy  including  any  expiring  stock  index 
options,  slock  index  futures  or  options  on  stock 
index  futures  and  (2)  tha  cancellation  or  reduction 
of  any  MOC  order.  In  addhion.  for  the  pilot  stodu 
(as  dafliwd  below,  saa  iitba  note  7),  the  NYSE 
specialial  nuist.  as  soon  as  practicable  after  3:40 
pjn..  disseminBte  any  MOC  order  itDbalance  of 
SO,(X)0  shares  or  more:  thereafter,  MOC  orxlers  in 
the  pilot  stocks  may  be  entered  only  to  of&et  a 
published  imbalaiuxL 


Sactioos  A.<B,  aad  C  bdov,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regjuiatory  Organization's 
Statemeitt  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changfi 

1.  Purpose   . 

The  purpose  of  the  proposed  rule 
change  is  to  extend  the  pilot  program 
under  which  the  BSE  has  adopted 
certain  procedures  to  mirror  those  of  the 
primary  market  for  the  handling  of  MOC 
orders  on  Expiration  Frida)rs  and 
Quarterly  Index  Expiration  Days  so  that 
the  BSE  does  not  become  a  haven  for 
MOC  orders  that  are  prohibited  on  the 
NYSE.»  In  this  way.  all  orders  sent  to 
the  Exchange  will  receive  equal 
treatment  with  orders  sent  to  the  NYSE. 
The  proposed  procedures  include  (a) 
prohibiting  the  cancellation  or 
reduction  of  any  MOC  order  in  any 
NYSE  slock  after  3:40  p.m.  on 
Expiration  Fridays  and  Quarterly  Index 
Expiration  Days,  (b)  providing  a  3:40 
p.m.  deadline  for  the  entry  of  MOC 
orders,  in  all  NYSE  stocks,  related  to  a 
strategy  involving  any  stock  index 
future,  stock  index  option  or  option  on 
stock  index  futures  in  expiring 
contracts,  (c)  publicaticm  of  MOC  order 
imbalances  of  50.000  shares  or  more  in 
the  pilot  stocks  as  soon  as  practicable 
after  3:40  p.m.  and  (d)  providing  for  the 
entry  of  MOC  cffders  after  3:40  p  jil  in 
the  pilot  stocks  only  to  offset  published 
imbalances.  With  respect  to  item  (a) 
above,  the  Exchange  will  permit 
cancellations  of  MOC  orders  after  3:40 
p.m.  in  those  instances  where  a 
legitimate  error  has  bem  made.  The 
term  "pilot  stocks"  refers  to  the  list  of 
stocks  designated  by  the  NYSE  as  pilot 
stocks  for  purposes  of  its  auxiliary 
closing  procedures.^  The  Exchange  is 
seeking  a  one-year  extension  of  the 
current  pilot  program  to  expire  on 
October  31. 1995. 


*  Commission  approval  of  the  BSE's  MOC  order 
procedures  expires  on  October  31,  1994.  See 
Securities  Exchange  Act  Releese  No.  33639 
(Febniaiy  17. 1904).  58  FK  8295  (February  25. 19M) 
(Tile  No.  SR-BS£-«3-04)  ("BS£  PikM  Approval 
Order").  Tbe  Exchange  has  requested  a  ooe-year 
extension  of  the  pilot  program  to  expire  on  October 
31, 1995.  See  Amendment  No.  1,  supra,  note  1.  Tbe 
Exchange  alao  has  taquasted  accelerated  app>rova)  of 
the  ftopomd  rule  change  in  order  to  allow  the  pilot 
program  to  conliaue  without  inleiruption. 

'  As  designated  by  the  NYSE,  the  Expiration 
Friday  pilot  stocks  consist  of  the  50  most  highly 
capttaiiaed  Standard  ft  Poors  ("SftP")  500  stocks 
and  any  componeot  slocks  tt  the  Mayor  Market 
Index  rMMT*)  noi  iKt«d«)  therein.  See  ises 
Auxiliary  Ctasiag  Pnncmdum  Approval  Order, 
sM^ra.  aole  S.  Ttte  Qnaiiarly  ladax  Expiratio.1  Day 
plfat  slocks  coasist  of  tha  SO  moat  highly 
capilB&XMi  Stf  500  stocks,  any  componeot  sleeks 
of  Iks  UM  iHl  iBchiaMl  therein  and  the  10 1 
wei^ted  SW  Midcap  400  stocks.  U. 


2.  Statutory  Basis 

The  statutory  basis  for  the  proposed 
rule  change  is  Section  6(bK5)  of  tba  Act 
in  that  it  is  designed  to  prevent 
fraudulent  and  manipulatiTe  acts  »nA 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  mariiLet 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unCair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 
The  BSE  beUeves  that,  if  investors, 
whose  orders  are  banned  on  the  I^SE 
because  of  current  market  conditions, 
are  eiAe  to  reroute  those  orders  to  the 
Exchange  for  execution  on  the  BSE 
without  regard  to  current  market 
conditions,  there  could  be  a  negative 
impact  on  the  overall  market  as  a  result 
of  the  execitfion  of  those  orders. 

B.  Setf-RegukOory  Organization  *s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Frtan 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  SolicitatioB  of  CoBuneats 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  Copies  of  die 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tint  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  tbe 
provisions  of  5  U.S.C  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  File  No.  SR-BSE-94-13 


UMI 
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and  should  be  submitted  by  November 
28. 1994. 

IV.  Commission's  Findings  and  Order 
Granting  Temporary  Accelerated 
Approval  of  Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b).  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest. 

In  recent  years,  the  self-regulatory 
organizations,  with  the  support  of  the 
Commission,  have  instituted  certain 
safeguards  to  minimize  excess  market 
volatility  that  may  arise  from  the 
liquidation  of  stock  positions  related  to 
trading  strategies  involving  expiring 
index  derivative  products.  For  instance, 
on  expiration  days,  the  NYSE  utilizes 
auxiliary  closing  procedures  "  designed 
to  help  the  specialist  attract  any 
contraside  interest  necessary  to  alleviate 
MOC  order  imbalances  and  dampen 
their  effect  on  the  closing  price.  Based 
on  the  NYSE's  experience,"  the 
Commission  believes  that  these 
procedures  work  relatively  well  and 
may  result  in  more  orderly  markets  at 
the  close  on  expiration  days. 

In  today's  highly  competitive  market 
environment,  however,  it  is  possible 
that  a  regional  exchange,  which  trades 
NYSE-listed  stoclis  but  does  not  have 
comparable  closing  procedures,  could 
be  utilized  by  market  participants  to 
enter  MCK]  orders  prohibited  on  the 
NYSE.  Although  the  Commission  has  no 
reason  to  believe  that  the  BSE  market 
has  become  a  si^ificant  alternative 
market  to  enter  otherwise  prohibited 
MCX:  orders,  the  Commission  agrees 
with  the  BSE  that,  if  this  possibility 
were  realized,  it  could  have  a  negative 
impact  on  the  fairness  and  orderliness 
of  the  national  market  system.*" 
Accordingly,  in  its  order  initially 
approving  the  Exchange's  pilot 


■Sm  fupra,  note  5. 

*Th«  ^4YSE  has  (ubmilted  to  the  Conuniuion 
Mveral  monitoring  reporti  describing  its  experiencs 
with  the  auxiliary  closing  procedures.  For  further 
discussion  of  the  NYSE's  results,  see  1993  Auxiliary 
Cloeing  Procedures  Approval  Order,  supra,  note  S. 

"For  example,  if  MOC  orders  prohibited  on  the 
NYSE  were  entered  instead  on  the  BSE,  unusually 
large  MOC  order  imbalances  on  the  regional 
exchange  could  contribute  to  overall  market 
volatility. 


program,**  the  Commission  concluded 
that  it  is  reasonable  for  the  BSE  to  adopt 
proceduires  for  the  handling  of  MOC 
orders  that  mirror  the  NYSE's,  thereby 
ensuring  the  equal  treatment  of  orders 
in  both  markets  and,  in  the  event  of 
unusual  market  conditions,  offering  the 
BSE  the  same  benefits  in  terms  of 
potentially  reducing  volatility. 

In  its  approval  order,  the  Commission 
asked  the  BSE  to  study  the  effectiveness 
of  its  MOC  order  procedures. 
Specifically,  the  Commission  requested 
the  following  information:  (1)  For  all 
pilot  stocks,  the  size  of  the  MOC  order 
imbalance  on  the  BSE  at  3:40  p.m.  and 
at  4:00  p.m.:  (2)  for  all  pilot  stodcs,  the 
price  and  time  of  the  last  regular-way 
trade  on  the  BSE  and  the  closing  price; 
and  (3)  for  each  pilot  stock  with  a  MOC 
order  imbalance  of  50,000  shares  or 
more  at  3:40  p.m.,  an  appropriate 
measure  of  volatility  at  the  close  on  the 
BSE. 

On  October  5. 1994,  the  Exchange 
submitted  to  the  Commission  its  first 
monitoring  report  on  its  MOC  order 
pilot  program.  The  Commission  finds 
that,  although  this  monitoring  report 
provides  certain  useful  information 
concerning  the  operation  of  the  pilot 
program,  the  BSE  must  provide  further 
data  before  the  Commission  can  fairly 
and  comprehensively  evaluate  the  BSE's 
use  of  its  auxiliary  closing  procedures. 
To  allow  such  additional  information  to 
be  gathered  and  reviewed,  without 
compromising  the  benefits  that  market 
participants  might  receive,  the 
Commission  finds  that  it  is  reasonable 
to  extend  the  pilot  program  until 
October  31, 1995. 

In  this  regard,  the  Commission 
continues  to  believe  that  the  pilot 
procedures  should  allow  the  BSE  to 
obtain  an  accurate  view  of  the  buying 
and  selling  interest  in  MOC  orders  at 
expiration  and,  if  there  is  a  substantial 
imbalance  on  one  side  of  the  market,  to 
provide  the  investing  publiCwith  timely 
and  reliable  notice  thereoir-The  BSE 
pilot  program  estabUshes  a 
simultaneous  3:40  p.m.  deadline  for  the 
entry  of  expiration-related  MOC  orders 
and  for  the  cancellation  or  reduction  of 
any  MOC  order.  Substantial  MOC  order 
imbalances  in  the  pilot  stocks  are 
required  to  be  disseminated  promptly 
thereafter.* 2  Based  on  the  Exchange's 
monitoring  report,  the  pilot  procedures. 


>>  See  BSE  Pilot  Approval  Order,  supra,  note  6. 

"The  BSE  has  indicated  that  it  would 
disseminate  imbalances  to  its  floor,  its  member 
firms  and  the  investing  public  in  a  manner  which 
is  substantially  similar  to  that  utilized  by  the  NYSE. 
Telephone  conversation  betwwen  iCaren  A.  Aluise, 
Assistant  Vice  President,  BSE.  and  Beth  Stekler, 
Attorney,  Division  of  Market  Regulation.  SEC  on 
February  10, 1994. 


specifically  the  requirement  that  MOC 
orders  included  in  imbalances  be 
irrevocable  and  the  restrictions  on 
further  MOC  order  entry,  appear  to  have 
operated  efi'ectively  on  all  expiration 
days  covered  by  the  report.  Accordingly, 
the  Commission  is  satisfied  that  any 
BSE  imbalance  publications  should 
reflect  actual  investor  interest. 

In  addition,  although  the  BSE's 
monitoring  report  does  not  reveal  any 
imusual  market  conditions,  the 
Commission  continues  to  believe  that, 
in  the  event  of  such  conditions,  the  BSE 
should  have  sufficient  time  to  attract 
contra-side  interest  to  help  alleviate 
imbalances  created  by  the  unwinding  of 
index  derivative  related  positions.  As 
noted  above,  the  pilot  procedures 
require  both  the  early  submission  of 
expiration-related  MOC  orders  and,  for 
the  pilot  stoclu,  prompt  dissemination 
of  substantial  MOC  order  imbalances. 
While  the  Commission  recognizes  that 
3:40  p.m.  is  relatively  near  the  close,  the 
Commission  believes  that  deadline 
strikes  a  reasonable  balance  between  the 
need  to  provide  the  investing  public 
with  timely  and  reliable  notice  of 
expiration-related  order  flow  and  the 
need  to  avoid  unduly  infringing  upon 
legitimate  trading  strategies. 

The  Commission  is  approving  the 
proposed  rule  change  on  a  pilot  basis 
imtil  October  31, 1995,  As  long  as  some 
index  derivative  products  continue  to 
expire  based  on  the  closing  stock  prices 
on  expiration  days,  the  Commission 
agrees  with  those  self-regulatory 
organizations  that  argue  that  such 
pnx^edures  are  necessary  to  provide  a 
mechanism  to  handle  the  potentially 
large  stock  imbalances  engendered  by 
the  unwinding  of  index  derivative 
related  positions.  During  this  pilot 
program,  the  Commission  expects  the 
BSE  to  monitor  the  effectiveness  of  its 
MOC  order  procedures. 

The  Commission  therefore  requests 
that  the  BSE  submit  a  report  to  the 
Conunission,  by  August  31, 1995, 
describing  its  experience  with  the  pilot 
program.  At  a  minimum,  this  report 
should  contain,  for  each  Expiration 
Friday  and  Quarterly  Index  Expiration 
Day,  the  following  data:  (1)  for  each 
pilot  stock  that  had  a  MOC  order 
imbalance  on  the  BSE,  the  size  of  that 
imbalance  at  3:40  p.m.  and  at  4:00  p.m.; 
(2)  for  each  pilot  stock  Usted  in  (1) 
above,  the  consolidated  closing  price 
and  the  number  of  shares  of  MOC  orders 
printed  on  the  BSE;  and  (3)  for  each 
pilot  stock  that  had  a  MOC  order 
imbalance  of  50,000  shares  or  more  at 
3:40  p.m.,  an  appropriate  measure  of 
volatility  at  the  close  for  the  BSE  (for 
example,  the  change  in  price  of  the 
closing  transaction,  measured  as  a 


percentage,  from  the  last  trade  and/c» 
the  change  in  the  specialist's  position) 
and  a  description  of  how  the  pilot 
procedures  influenced  market 
conditions.  Any  request  to  modify  this 
pilot  program,  to  extend  its  effectiveness 
or  to  seek  permanent  approval  of  the 
pilot  procedures  also  should  be 
submitted  to  the  Commission,  by 
August  31, 1995.  as  a  proposed  rule 
change  pursuant  to  Section  19fb)  of  the 
Act. 

The  Conunission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
»»«*«»of.  This  will  permit  the  pilot 
program  to  continue  without 
interruption.  In  addition,  the  procedures 
the  Exchange  proposes  to  continue 
using  are  identical  to  the  procedures 
that  were  published  in  the  Federal 
Register  for  the  full  comment  period 
and  were  approved  by  th« 
Commission.*  3 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  **  that  the 
proposed  rule  change  (SR-BSE-94-13) 
is  hereby  approved  on  a  pilot  basis  until 
October  31,1995. 

For  the  Camniission.  by  the  Division  of 
Market  RegulatioD.  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc  94-27442  Filed  11-4-94;  8:45  amj 

BtLUNO  OOOC  aOIO-OI-M 

(Release  »lo.  34-34821 ;  FMe  No.  SA-MCC- 
94-12] 

Seif-ftogulalory  Organization;  the 
Midwest  Clearing  Corporation;  Order 
Granting  Accelerated  Approval  of 
Propoaad  Rule  Change  Enabling 
Midwest  Clearing  Corporation  To  Enter 
Into  Contracts  WNh  Participants  To 
Provide  Custodiat,  Transactional,  and 
Related  Services  on  Behalf  of 
Participants 

October  31, 1994. 

On  October  11, 1994.  The  Midwest 
Clearing  Corporation  ("MCC")  filed 
with  the  Securities  and  Exchange 
Conunission  ("Commission")  a 
proposed  rule  ciunge  (File  No.  SR- 
MCC-94-12)  pursuant  to  Section  19(b) 
of  the  Securities  Exchange  Act  of  1934 
("Act").'*  Notice  of  the  proposal 
appeared  in  the  Federal  Register  on 


•'  No  comments  were  received  in  connection  with 
the  proposed  rule  rfwuge  which  initiated  the  BSFs 
MCX:  Qidar  pilot  pragrazB.  See  BSE  Pilot  Approval 
Order,  cupro.  noka  6. 

»« 15  IX&C  7e«(bK2)  (198ft). 
■M7  CFR  2ae.30-3U)il2Ml9ei|. 
« 15  U.S£.  7as(b)  (1986). 


October  19, 1994.2  Nq  ccMnment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change  on 
an  accelerated  baisis. 

I.  Description  of  the  Proposal  . 

The  purpose  of  the  proposed  rule 
change  is  to  permit  MCC  to  enter  into 
contracts  with  any  of  its  participants 
whereby  MCC  will  provide  transactional 
processing  and  data-entry  services  for  a 
participant  with  respect  to  the 
participant's  certificated  securities 
which  are  not  depository  eligible.  MCC 
will  not  be  obligated  to  enter  into  such 
contracts  with  any  participant,  and  if  it 
chooses  to  enter  into  such  a  contract,  it 
will  not  be  obligated  to  do  so  on  similar 
terms  available  to  any  other  participant. 

n.Di 


The  Commission  finds  that  the 
proposed  rule  change  is  ctmsistent  vrith 
the  requirements  of  the  Act  and  the 
rales  and  regulations  thereimder  and 
particularly  with  the  requirements  of 
Sections  17A(bK3}  (A)  and  (F).3  Sections 
17A(bK3)  (A)  and  (F)  require  that  the 
rules  of  a  clearing  agency  be  designed  to 
assure  the  safeguarding  of  ftmds  and 
securities  in  the  custody  and  control  of 
the  clearing  agency  or  for  which  it  is 
responsible.  TTie  Commission  believes 
that  MOC's  service  is  consistent  with     » 
this  obligation. 

The  service  provides  custodian, 
transaction  processing,  and  related  data- 
entry  services  with  respect  to 
certificated  securities  not  eligible  for 
book-entry  processing.  Participants  have 
been  experi«icing  a  continual  decline 
in  their  activity  associated  with  the 
processing  of  physical  securities 
primarily  due  to  the  increase  in  book- 
entry  eligibility  of  securities  at  the 
clearing  agency  level.  These  participants 
no  longer  find  it  desirable  to  maintain 
their  ovm  custodial  operations  and  have 
requested  MCC  provide  such  custodial 
and  processing  services  as  part  of  MCC's 
operations. 

The  Commission  believes  that  MCC's 
proposed  nde  change  should  help  to 
minimize  inefficient  procedures 
employed  by  individual  participants  by 
concentrating  these  operations  in  ooe 
centralized  facihty.  As  a  result,  the 
individual  participants  urill  be  able  to 
eliminate  their  own  operations  and  the 
high  fixed  costs  associated  with  them 
while  m«int«inmg  the  required 
safeguarding  of  tl»se  securities. 

MCC  has  requested  that  the 
Conunission  find  good  cause  for 


approviog  the  proposed  rule  ciiange 
prior  to  the  thirtieth  day  alter  the  date 
of  publication  of  notice  of  the  filing.  The 
Commission  finds  good  cause  for  so 
approving  the  proposed  rule  change 
because  accelerated  approval  will  allow 
MOC  to  implement  tlfe  service  more 
expediently  and  thereby  should  prm-ide 
saving  and  efficiency  to  those 
participants  that  enter  into  such  service 
contracts  with  MCC. 

III.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  MOC's  proposal 

is  consistent  with  the  Act.*  and  the  rules 
and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.*  that  the 
proposed  rule  change  (File  No.  SR- 
MCC-94-1 2)  be.  and  hereby  U. 
approved  on  an  accelerated  basis. 

For  llie  Commission  of  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarl*nd, 

Deputy  Secretary. 

[FR  Doc  94-27441  Filed  11-4-94;  6:45  am] 

BILUNQ  CODC  aOlfr^l-H 


[Release  No.  94-34916;  File  No.  SR-NYSE- 
94-32] 

Self-Regulatory  Orga.  .izations;  Notice 
of  Filing  and  Order  Granting 
AceeleratBd  Approval  of  Proposed 
Rule  Change  by  the  New  York  Stock 
Exchange,  Inc.,  Relating  to  a  One- Year 
Extension  of  the  Pilot  for  Auxiliary 
Ctoshig  Procedures  for  Expiration 
Days 

October  31, 1994. 

Purstiant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19b-«  thereimder.' 
notic»  is  hereby  given  that  on 
September  22,  \9'M,  the  New  Yoric 
Stock  Exchai^,  Inc.  ("NT^"  or 
"Elxchange")  filed  witi  the  Securitiea 
and  E.x change  Commission 
("Commission"  or  "^C**)  the  purposed 
rule  change  as  described  in  hems  I  and 
II  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  While  the  NYSE  has  not 
requested  accelerated  approval  of  the 
proposal,  the  auxiliary  rlf>ging 
procedures  are  scheduled  to  expire  on 
October  31, 1994.  The  Commission  is 
publishing  this  notice  to  solicit 


*Sec«ritiai  Bxcheoge  Ad  Releeee  No.  34834 
(OctoUr  13.  Ite4).  se  FB  52851  |FiU  N&  S8-MCO- 
94-121  (aatinol  prapoMd  rule  cbMige). 

'  15  U.S.C  78<}-l(b)(3)  (Al  Kd  CD  llSMl 


*lSU.&C7Sq-l(19B« 

» 15  U.S.C78.(bX2)  (19881 
•  17  CFk  20a3»-3(*Hl2)  (19Mi. 
>15U.S.C7as(bKl)(198a). 
>17  CFR  24aiSb-i  (1991). 
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comments  on  the  propoeed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Qiange 

The  Exchange  proposes  to  extend  the 
pilot  for  auxiliary  closing  procedures  for 
market-at-the-dose  ("MOC")  orders 
utilized  on  expiration  Fridays  and 
quarterly  expiration  days  until  October 
31. 1995. 

n.  Self-Regulatory  Organizatkm's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  tlie  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  pro]}osed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Special  procedures  regarding  the 
entry  of  inarket-at-the-close  ("MOC") 
orders  on  expiration  Fridays  were 
originally  adopted  in  1986  for  quarterly 
triple  expiration  of  derivative 
instrument  products.*'  Since  November 
1988,  these  procedures  have  been  used 
for  each  monthly  expiration  and  apply 
to  the  so-called  "pilot  stocks"  (the  50 
most  highly  capitalized  S&P  500  stocks 
and  any  component  stocks  of  the  Major 
Market  Index  that  are  not  included  in 
this  group  of  50).<  In  April  1992,  the 


'Expiration  Friday  it  (he  trading  day.  usually  the 
third  Friday  of  the  month,  when  some  itock  index 
futures,  stock  index  options  and  options  on  stock 
Index  futures  expire  or  settle  concurrently.  Triple 
expirations  are  the  four  times  a  year  during  the 
months  of  March,  )une.  September,  and  December 
when  all  stock  index  futures,  stock  index  optioiu, 
options  on  stock  index  futures  and  individual 
equity  options  expire. 

^The  NYSE  auxiliary  doting  procedures  for 
expiration  Fridays  were  Initially  approved  by  the 
Commission  on  a  pilot  basis  for  a  one-year  period 
beginning  in  November,  1968  and  extending 
through  October,  1949.  The  pilot  has  since  been 
extended  each  year  between  October  1969  through 
October  1994  on  a  one- year  pilot  basis.  See 
Securities  Exchange  Act  Release  Not.  26293 
(November  17.  1968).  S3  PR  47599;  26406 
(December  29.  1966).  S4  FR  343  (approving  File  No. 
SR-NYSE-86-37);  27448  (November  18.  1989).  54 
FR  46343  (approving  File  No.  SR-NYSE-89-38): 
26564  (October  22.  1990),  55  FR  43427  (approving 
File  No.  SR-NYSE-90-49):  29871  (October  28. 
1991).  56  FR  30004  (approving  File  No.  SR-NYSE- 


Exchange  modified  the  pilot  procedures 
and  included  additional  sjiedal 
procedures  for  handling  MOC  orders  in 
all  stocks  on  expiration  Fridays.  In 
March  1993,  the  Exchange  extended  the 
expiration  Friday  auxiliary  closing 
pnscedures  to  days  on  which  quarterly 
index  expiration  ("QIX")  options 
expire.'  In  September  1993,  the 
Exchange  again  modified  the  pilot 
procedures  to  change  the  cut-off  time  for 
entry,  cancellation  or  reduction  of  MOC 
orders  to  3:40  p.m. 

The  ctirxent  procedures  require  that 
MOC  orders  in  any  stock  related  to  a 
strategy  involving  derivative  index 
products  be  entered  for  executicm  by 
3:40  p.m.  and  that  no  cancellation  or 
reduction  of  any  MOC  order  in  any 
stock  take  place  after  3:40  p.m.  In 
addition.  Floor  brokers  representing 
orders  related  to  a  strategy  involving 
derivative  index  products  must  indicate 
their  MOC  interest  to  the  specialist  by 
3:40  p.m.  However,  a  Floor  broker  who 
is  handling  a  working  order  that  is  not 
derivative-related,  may  continue  to 
work  that  order  until  just  before  the 
close,  and  if  so  instructed  by  his  or  her 
customer,  may  turn  the  unfilled  balance 
over  to  the  specialist  for  execution  at  the 
market  at  the  close. 

For  the  pilot  stocks,  a  single 
publication  of  imbalances  of  50,000 
shares  or  more  is  made  as  soon  as 
practicable  after  3:40  p.m.  After  the 
imbalance  publication,  MOC  orders  in 
the  pilot  stocks  may  be  entered  only  to 
offset  a  published  imbalance.  The  entry 
of  MOC  orders  after  3:40  p.m.  to 
establish  or  liquidate  positions  related 
to  a  strategy  involving  derivative 
instruments  is  not  permitted  even  if 
such  orders  might  offset  published 
imbalances. 

The  auxiliary  procedures  utilized  for 
expiration  days  have  been  approved  as 
a  pilot  on  a  yearly  basis  and  are  due  to 
expire  on  October  31, 1994.  These 
procedures  have  been  effective  in 
minimizing  excess  volatility  on  the 
close  on  expiration  days.  The  Exchange 
recommends  that  the  procedures 
described  above  be  extended  to  October 
31, 1995. 

The  Exchange  continues  to  believe, 
however,  that  concerns  about  excess 
market  volatility  that  may  be  associated 
with  the  expiration  or  settlement  of 


91-31):  31386  (October  30.  1992).  57  FR  52814 
(approving  File  No.  SR-NYSE-92-30):  and  32866 
(September  10,  1993),  58  FR  48687  (approving  File 
No.  SR-NYSE-93-33)  ("1993  Approval  Order"). 

>On  QDC  expiration  days,  the  "pilot  stocks" 
Include  the  ten  highest  weighted  stocks  of  the  SAP 
MidCap  400  Index  (in  addition  to  the  Tifty  highest 
weighted  stocks  underlying  the  SAP  500  Index,  any 
component  stocks  of  the  Major  Market  Index  not 
included  in  that  group). 


derivative  index  products  would  be 
most  appropriately  addressed  if  the 
expiration  or  settlement  value  of  all 
such  products  were  based  on  the  NYSE 
opening  rather  than  the  closing  price  on 
the  last  business  day  prior  to  the 
expiration  or  settlement  of  the  product. 

2.  Statutory  Basis 

The  basis  under  the  Securities 
Exchange  Act  of  1934  (the  "Act")  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  that  an  Exchange 
have  rules  that  are  designed  to  promote 
just  and  equitable  principles  of  trade,  to 
remove  impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

B.  Self-Regulatory  Orgflnization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foiegoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-^>fySE-94- 
32  and  should  be  submitted  by 
November  28. 1994. 


IV.  Commission's  Findings  and  Order 

Granting  Temporary  Accelerated 
Approval  of  I^oposed  Rule  Change 

The  Commission  finds  that  the 
NYSE's  proposal  to  extend  the  pilot  for 
auxiliary  closing  prtx:edures  on 
expiration  days  through  October  1995,    ' 
is  consistent  with  the  requirements  of 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  Specifically,  the 
Commission  finds  that  an  extension  of 
the  pilot  for  auxiliary  closing 
procedures  on  expiration  days  is 
consistent  with  section  6(b)(5)  of  the 
Act.^  Section  6(b)(5)  requires,  among  the 
other  things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  the  mechanism  of  a  free 
and  open  market,  and  to  protect 
investors  and  the  public  interest.  For  the 
reasons  set  forth  below,  the  Commission 
believes  that  the  NYSE  proposal  furthers 
the  objectives  of  section  6(b)(5)  of  the 
Act. 

The  NYSE's  auxiliary  closing 
procedures  were  initially  adopted  in 
September  1986  to  apply  to  triple 
expirations.'  The  Commission  has 
extended  these  procedures  to  all 
monthly  expiration  Fridays  on  a  yearly 
pilot  basis  since  1988.*  These 
procedures  resulted  from  efforts  by  the 
Commission  and  the  self-regulatory 
organizations  to  address  stock  market 
volatility  associated  with  the  expiration 
of  index  derivative  products  traded  in 
conjimction  with  the  underlying 
component  stocks  as  pari  of  index 
derivative  related  trading  strategies. 

In  oiu- 1993  Approval  Order,  the 
Commission  extended  the  NYSE's  MOC 
pilot  program  procedures  through 
October  31, 1994,  and  requested  that  the 
NYSE  provide  the  Commission  with 
specific  data  by  July  31, 1994,  detailing 
the  NYSE's  experience  with  the  pilot 
program  and  containing  an  analysis  of 
the  effectiveness  of  the  expiration 
Friday  procedures  in  reducing  volatility. 
Specifically,  the  Commission  requested 
data  covering  expiration  Fridays  fittm 
October  1993  through  June  1994.  The 
Commission  requested  that  the  report 
include:  (1)  The  names  of  the  pilot 
stocks  and  the  imbalance  (if  any)  at  3:40 
and  at  the  close  for  those  stocks  that  had 
an  imbalance  of  MOC  orders  of  50,000 
shares  or  more  at  3:40;  (2)  for  those 
stocks  with  an  imbalance  of  50,000 
shares  or  more  at  3:40,  the  names  of  the 
stoclcs  where  the  imbalance  changed 
from  one  side  of  the  market  (sell  or  buy) 
to  the  other  side  (buy  or  sell)  due  to 


•  15  U.S.C.  7ef(b)(5)  (1988). 
'  See  supra  note  3. 
■  See  supra  notes  3-4. 


cancellations  of  MOC  orders;  (3)  for  all 
pilot  stocks,  all  MOC  order  imbalances 
(of  any  size)  as  of  4:00  p.m.;  (4)  the 
change  in  price  of  the  closing 
transactions  from  the  previous  trade  for 
all  pilot  stocks;  (5)  the  change  in  price 
of  the  closing  transactions  from  the 
price  of  transactions  at  4:00  p.m.  (if 
there  were  no  transactions  precisely  at 
4:00  p.m.,  the  NYSE  was  to  use  the  price 
from  the  transaction  effected  closet  in 
time  to  4:00  p.m.)  for  all  pilot  stoclcs; 
and  (6)  for  each  pilot  stock,  the  number 
of  shares  in  MOC  orders  submitted  by 
3:40  p.m.  that  were  canceled  for  any 
reason  prior  to  the  close.  The 
Commission  also  stated  that  the  report 
should  include:  (1)  The  change  in  the 
Dow  Jones  Industrial  Average  ("DJIA") 
at  the  close  on  each  expiration  Friday; 
(2)  opening  prices  and  daily  trading 
ranges  of  the  pilot  stocks  on  expiration 
Fridays,  as  well  as  the  following 
Mondays;  and  (3)  price  volatility  as 
measured  by  the  change  in  price  from 
the  last  regular  way  trade  to  the  closing 
price,  including  historical  data 
analyzing  price  volatility  at  the  close 
prior  to  the  implementation  of  the 
prohibition  on  canceling  MOC  orders 
after  3:45  p.m.  and  the  other  MOC 
procedures.  Finally,  in  our  approval 
order  regarding  QIX  auxiliary  closing 
procediu«s,  the  Commission  requested 
that  the  Exchange  also  include  in  its 
report  all  of  the  above  requested  data  for 
QIX  expiration  days  which  expire  at  the 
en  of  the  calendar  quarter.  The 
Commission  requested  that  the  NYSE 
provide  the  Commission  with  a  report 
by  July  31,  1994  covering  expirations 
through  June  1994. 

The  NYSE  submitted  a  report  to  the 
Commission  on  July  26, 1994.  The 
report  covers  expiration  Fridays  for  the 
period  November  1993  through  June 
1994  and  the  December  31, 1993  and 
March  31, 1994  quarterly  expirations. 
For  that  period,  the  NYSE  reports  that 
there  were  117  (out  of  413  total)  stoclcs 
with  buy  imbalances  greater  than  50,000 
shares  at  3:40  p.m.  Of  these,  84  still  had 
MOC  buy  imbalances  greater  than 
50,000  at  the  close  and  three  had 
reversed  to  sell  imbalances  under 
50,000.  In  contrast,  there  were  only  10 
stocks  urith  sell  imbalances  over  50,000 
at  3:40  p.m.,  of  which  five  still  had  sell 
balances  over  50,000  shares  at  the  close. 
In  general,  both  the  number  of  stocks 
with  imbalances  over  50,000  shares  and 
the  average  number  of  shares  in  the 
imbalance  declined  between  3:40  p.m. 
and  the  close. 

The  report  also  discusses  MOC  prices 
and  price  changes  at  4:00  p.m.  and  at 
the  dose.  The  data  show  very  little 
volatility  at  the  close.  Over  half  the 
stocks  had  no  change  at  the  close. 


89.3%  changed  one-eighth  point  or  less, 
and  j96.1%  changed  one-quarter  point 
or  less.  The  stocks  with  large 
imbalances  also  did  not  exhibit  mudi 
volatility  at  the  close.  The  stocks  with 
buy  imbalances  over  50,000  shares  at 
the  close  averaged  an  increase  of 
slightly  more  than  one-eighth;  the  stocks 
with  sell  imbalances  over  50,000  shares 
at  the  close  averaged  less  than  one- 
eighth  point  decline. 

With  respect  to  QIX  expiration 
procedures,  the  Exchange  states  that 
there  were  only  4  stocks  with  buy 
imbalances  greater  than  50,000  shares  at 
3:40  p.m.,  only  one  of  which  still  had 
an  MOC  buy  imbalance  greater  than 
50,000  sliares  at  the  close.  In  contrast, 
there  were  26  stocks  with  sell 
imbalances  over  50,000  at  3:40  p.m.,  17 
of  which  still  had  sell  balances  over 
50,000  shares  at  the  close. 

The  report  also  discusses  quarterly 
expiration  pric^es  and  price  changes  at 
4:00  p.m.  and  the  close.  The  data  show 
very  httle  volatility  at  the  close.  Nearly 
half  the  stocks  had  no  change  at  the 
close,  79%  changed  one-ei^th  point  or 
less,  and  92%  changed  one-quarter 
point  or  less.  The  stoclcs  with  sell 
imbalances  over  50,000  shares  at  the 
close  on  average  declined  more  than 
one-eighth;  the  stocks  vdth  buy 
imbalances  over  50,000  shares  at  the 
close  increased  0.3125  points  on 
average. 

As  noted  above,  pursuant  to  the  NYSE 
pilot  program,  the  auxiliary  closing 
procedures  for  expiration  Fridays  and 
QIX  expiration  days  (cumulatively, 
"expiration  days")  place  limitations  on 
MOC  order-entry  with  regard  to  orders 
related  to  any  strategy  involving  an 
expiring  derivative  index  product.  The 
auxiliary  closing  procedures  also  restrict 
the  cancellation  of  MOC  orders  and 
provide  for  the  dissemination  of  MOC 
order  imbalances  of  50,000  shares  or 
more  in  certain  pilot  securities.  The 
present  proposal  would  extend  the 
existing  pilot  procedures  for  a  one  year 
pilot  period  through  October  1995.  MOC 
order  cancellations  for  bona  fide  errors 
would  continue  to  be  accepted.  Once  a 
publication  of  an  imbalance  in  a  pilot 
stock  has  been  made,  any  MCXl  orders 
subsequently  entered  in  such  pilot  stock 
will  be  accepted  only  to  trade  on  the 
opposite  side  of  the  market  in  relation 
to  such  published  imbalance.  The  entry 
of  a  MOC  order  to  estabUsh  or  liquidate 
positions  related  to  a  strategy  involving 
derivative  instruments,  however,  would 
not  be  permitted  even  if  such  orders 
might  offset  published  imbalances. 

"nie  Commission  believes  that  the 
auxiliary  closing  procedures  should 
enable  market  participants  to  gain  a 
more  acciuate  picture  of  the  buying  and 
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seUiog  iDleie«t  iB  MOC  ocden  at 
expinlioa.  TL»  romniiagion  ccntinue* 
to  believe  that,  bf  rwyHring  eaci  j 
submission  ofMOC  oiikra  and 
disseminating  sigiuficaBl  imbaUnces 
(50,000  shares  or  aiora)  in  certain 
specified  stocks,  the  NYSE  should  be 
able  to  attract  oDBtn-«ide  iotMeit  to 
help  alleviate  imbalances  caused  by  the 
liquidation  <A  stock  poattiofis  related  to 
index  derivative  product  trading 
strategies.  In  this  leganl.  tbe  NYSE's 
most  recent  report  concerning 
expiration  Friday  volatility  and  tbe 
expiration  Friday  ckmng  |»<oceduraa 
indicates  that  the  procat^ires  bave 
worked  relatively  wraU  aad  nay  have 
resulted  in  more  ordtrly  laarketa  at  tbe 
close  on  expiration  Fhdayi. 

The  Commission  is  approidng  an 
extension  of  tbe  pilot  program  throogb 
October  1995.  As  kmg  as  some  index 
derivative  products  continue  to  expire 
based  on  closing  stock  prices  on 
expiration  Fridays,  tbe  CommissioR 
agrees  with  the  NYSE  that  such 
procedures  are  necessary  to  provide  a 
mechanism  to  handle  the  potential  large 
imbalances  that  can  be  engendered  by 
firms  unwinding  index  dmivtitive 
related  positions.  During  the  pilot 
extension,  tbe  Commission  expects  tbe 
NYSE  to  continue  to  monitor  closely  the 
effectiveness  of  the  procedures,  and  to 
submit  a  report  with  all  of  the  same  data 
previously  requested  for  prior  periods. 
Tbe  report  should  cover  all  expirations 
throu^  June  1995.  and  must  be 
submitted  to  the  Commission  no  later 
than  July  31. 1995  *  along  with  a 
proposed  rule  change  which  should 
either  request  an  additional  extension  of 
the  pilot  program  or  permanent 
approval  of  the  pilot  procedures. 

The  Conunission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Regjeter.  This  will  permit 
the  procedures  to  continue  on  an 
uninterrupted  basis.  Further,  on 
September  9,  1994,  the  NYSE  issued  an 
Information  Memo  to  its  members 
notifying  them  of  the  auxiliary  closing 
procedures^  Finally,  special  auxiliary 
rinsing  procedures  have  been  utilized 
by  the  NYSE  since  1966,  and  the 
procedures  are  intended  to  reduce 
excessive  market  volatility  at  the  ciose. 

A  is  therefon  ordered,  pursuant  to 
Section  19(b)U)  "*  that  tbe  pn^osed 


*Th*CflaimiMi4ia  imt—  tkm  ttu»  myrt  for 
informatioa  i*  nst  nckisiv*  aad  that  the  NYSE 
should  add  any  additional  data  andanclysia  Id  tk» 
report  in  ordar  to  aaaeaa  tha  iiHii  Hiaiwaa  of  tlM 
proodi— aJmniitMrlBgw— ■artt^ottaHyan 
•xpiratioM  ftiimy, 

>«19  UAC  TSaMUi (!•■•)> 


rule  change  i»  hereby  appioved  eo  a 
pilot  basis  through  October  31. 1905.    ' 

For  the  Cormimiaa.  by  the  DHrMoa  ef 
Market  Regulation,  fwniMiaC  to  diipgatsd 
authority." 

Mai^arei  H.  McFarfaiia. 
Deputy  Secretary. 
|FR  Doc.  04-27443  Filed  11-4-94;  8:45  ami 
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October  31. 1M4. 

Pursueot  to  Section  19(b)(l>  of  tbe 
Secinit  ies  Exchange  Act  of  1934 
(" AcfO,^  notice  is  hereby  given  that  on 
October  3, 1994,  tbe  Ptiflad^pbia  Stock 
Exchange,  Inc.  ("Phbc"  or  "Exchange") 
filed  with  the  Secitrities  and  Exchange 
Comnrission  ("Cocnmissioii")  the 
proposed  rule  change  as  described  in 
Items  L  n.  and  III  below,  which  Items 
have  been  prepared  by  the  seff- 
regulatory  orgsnizatian.  The 
Commission  is  pubHshing  diis  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


afSubaUKeof 


I.  Self-legmlatarf 
StatoaHBtaftheT( 
the  Propoaed  Rule  C3MBge 

Tbe  Mibi  proposes  to  codify  the 
eligibility  of  index  eptioas  tor  it* 
Autonaaled  Options  Market  i'AlJTCM") 
System  and  its  aotomatic  eaacation 
feature  ("Auto-X"). 

II.  Self-Regvlalary  Organiiafum't 
Statement  of  the  Purpose  o£,  and 
Statutory  Basis  for,  the  Proposed  Rale 
Oiange 

In  its  filing  with  tbe  Commission,  tbe 
self-regulatory  organization  rncdoded 
statements  concerning  the  ptnpose  of 
and  basis  for  tbe  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
tbe  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  stunmaries,  set  forth  in 
Sections  (A),  (B)  and  {Q  below,  of  the 
most  significant  aspects  of  such 
statements. 


(A)  Self-Reg^datory  Organizatiou's 
Statement  of  the  Purpose  of,  a»d 
Statutory  Bmaisfor.  tLe  Pn^poeed  Rule 
Change 

Atttora  is  tbe  Exchange's  elsctioQk 
order  routing,  delivery,  execution,  and 
reporting  system  for  options.  Orders  ate 
routed  from  member  fimw  directly  to 
the  ^propriate  specialist  post  on  the 
Exchange's  trading  floor.  Certain  market 
and  marketable  limit  orders  are  eligSild 
for  AUTGM's  automatic  execution 
feature,  AUTO-X.  These  AUTO-X 
designated  orders  are  automaticaDy 
executed  at  the  disseminated  quotation 
price  on  the  Elxchange  and  reported  to 
the  originating  firm.  Those  oniers  not 
eligible  for  AUTO-X  are  manually 
handled  byjhe  specialist. 

Tbe  AUtOM  system  has  operated  on 
a  pilot  basis  since  1988,  when  it  first 
was  ai^roved  by  tbe  Commission  for 
market  orders  of  up  to  five  contracts  for 
twelve  Phlx  near-month  equity  options.^ 
AUTOM  has  been  extended  and 
amended  several  times  since.^  Most 
recently,  the  pilot  program  was 
approved  to  operate  until  December  31, 
1994.^  In  1991.  the  Commission 
approved  the  use  of  AUTO-X  as  part  of 
the  AUTOM  pilot  program.'  Orders  for 
up  to  100  contracts  are  eligible  for 
AUTOM  and  orders  for  up  to  25 
contracts  are  eligible  for  AUTOM-X.* 

At  this  time,  the  Phbt  proposes  to 
codify  its  existing  practice  of  accepting 
index  option  orders  for  execution 
through  AUTOM  and  AUTO-X. 
Currently,  AUTOM  and  AUTO-X  are 
available  for  all  Phlx  optfons.  including 
both  equity  options  and  index  options. 
Although  the  term  "iiuiex  options"  was 
not  specifically  employed  by  the  Phlx 
throughout  the  AUTOM  pilot  program. 
Fxrhange  research  indicates  that  index 
options  became  AUTOM-eligible  in  June 

1990,  and  AUTO-X-elig^ile  in  Marck 

1991.  Since  then,  the  Exchange  has 


» 17  cm  2oa.3e-a(aXia)  (iMil. 

>  IS  V.SJC  7aa(b)(l)  (IflMk 


<  See  S«cuhtisa  Exchange  Act  Releaca  Mo.  25540 
(March  31.  ISUI.  S3  FR  11390. 

>  See  S«curiliat  Exchang*  Act  Retsam  Noa.  25a6e 
Quo*  30.  tmej,  53  WK  2550;  283S4  (Dai.  aw*ii  tX 
198S1.  53  FK  SMIB;  2«632  tFoknarjr  3,  tWH  54 
FR  64ft5;  27SW  Oaniury  «.  1800).  55  FR  1751; 
28265  Ouly  26. 19901. 55  FV  3IZ74:  28978  (Mardl 
15. 18*1).  5«  FR  12050:  2M»2  (SaplBnbarS.  net); 
56  FR  46aift  (|paauttia§  AUTO-X  aidm  up  t*  W 
coalnctk  ia  Duacall  ay>i>M  onlj);  39782  (Oetsbar 
3, 1981).  M  FB  51X47  (petmittiag  AUTO-X  for  aH 
stiilba  psicea  and  axpiratioo  mondu);  29837 
(October  1»,  1991),  56  FR  55148  fpemrttHng  AUTO- 
X  orders  up  to  28  cmilwct*  in  all  opCkMia);  32SSS 
(June  3a  19«3l.  SSFR  3e4#6;  32906  (SapfMafaer  15. 
1993).  58  FR  1S168  (permitting  AUTO-X  orders  up 
to  25  contracts  in  all  options):  and  3340S  (December 
30,  1993).  59  FR  799. 

«  Sa»  SecuritiM  EndMqge  Act  RatMa*  N«  334aSv 
supra  noteX 

s  See  SecuKties  Exchange  Act  Release  ^4o.  28978, 
aupro  note  3. 

•  See  Securities  Exchange  Act  Release  No.  32000 
(March  IS.  1903).  58  FR  15168. 


included  index  options  trading  when  it 
reports  volume  information  and  makes 
capacity  representations  to  the 
Commission  as  part  of  the  AUTOM 
pilot.  Accordingly,  codifying  index 
options  into  the  AUTOM  pilot  does  not 
raise  new  systems  capacity  concerns,  as 
AUTOM  has  operated  vdthout  problems 
since  index  options  have  been  included 
in  AUTOM;  specifically,  the  Exchange 
has  not  experienced  systems  problems 
or  received  formal  customer  complaints 
related  to  index  options  trading  on 
AUTOM. 

Moreover,  the  Exchange  frequently 
uses  the  term  "options"  to  include  both 
equity  and  index  options.  For  example, 
tbe  "Options  (Dommittee"  governs  both 
equity  options  and  index  options 
trading,  and  "options  trading  volume" 
includes  index  options  as  well.  In 
addition,  the  use  of  the  phrase  "equity 
options"  to  include  index  options  is  not 
liinited  to  AUTOM.  For  instance, 
"equity  options  floor"  '  and  "equity 
options  examination"  "  are  common 
terms.  Furthermore,  the  date  when 
AUTO-X  was  extended  to  index  options 
corresponds  to  Commission  approval  of 
the  use  of  AUTO-X  for  "all  Phbc  equity 
options.  "•  Accordingly,  it  appears  that 
index  options  were  added  to  AUTOM  as 
part  of  the  extension  of  both  AUTOM 
and  AUTO-X  to  "all  Phbt  equity 
options." 

Although  Commission  orders 
approving  various  amendments  to  and 
extensions  of  the  AUTOM  pilot  refer  to 
"equity  options,"  the  proposed  rule 
changes  filed  by  the  Exchange  generally 
describe  AUTOM  as  an  order  routing 
and  delivery  system  for  "options."  In 
addition,  the  Phbc  has  issued 
memoranda  to  the  trading  floor 
regarding  the  use  of  AUTOM/ AUTO-X 
for  index  options  on  many  occasions, 
including  periodic  lists  of  the  maximum 
size  eUgibility  for  AUTO-X.  The  Phbc 
also  notes  that  other  exchanges  permit 
the  use  of  automatic  order  deUvery  and 
executions  systems  for  index  options.^" 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general,  and 
Section  6(b)(5)  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  protect  investors 
and  the  public  interest  by  codifying 
index  options  into  the  AUTOM  pilot 
program.  The  Exchange  believes  that 
index  option  orders  benefit  from  the 
advantages  of  AUTOM,  including 


'There  is  no  separate  "index  options  floor." 

*This  floor  member  qualification  examination 
tests  trading  rules  applicable  to  index  options  as 
well. 

•See  Securities  Exchange  Act  Release  No.  28978, 
supra  note  3. 

'"See  e.g..  CBOE  Rule  24.17. 


efficient  and  prompt  order  delivery  and 
execution. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Tbe  Phlx  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others  • 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  tbe 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  tbe  proposed  rule  change 
cx>nstitutes  a  stated  poUcy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  and  subparagraph  (e)  of  Rule  19b- 
4  thereunder.  Specifically,  the  Exchange 
is  proposing  to  codify  the  eligibibty  of 
index  options,  an  existing  Exchange 
practice,  for  an  existing  Commission- 
approved  system.  At  any  time  wiihin  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  sucii  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  IX  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  Uie 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  c:hange  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  DC.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 


organization.  All  submissions  should 
refer  to  File  No.  SR-Phlx-94-40  and 
should  be  submitted  by  November  28, 
1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  cielegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc  94-27487  Filed  11-4-94;  8:45  am] 
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[Rel.  No.  IC-20667;  File  No.  812-9154] 

DFA  Investment  Dimensions  Group 
Inc.  et  al. 

October  31, 1994. 

AGENCY:  U.S.  Securities  and  Exchange 

Commission  ("SEC"  or  the 

"Commission"). 

ACTION:  Notice  of  application  for  an 

order  under  the  Investment  Ck>mpany 

Act  of  1940  (the  "1940  Act"). 


APPLICANTS:  DFA  Investment 
Dimensions  Group  Inc.  (the  "Ftmd"), 
Dimensional  Fimd  Advisors  Inc. 
("DFA"),  and  certain  life  insurance 
companies  ("Participating  Insurance 
Companies")  and  their  separate 
accounts  ("Separate  Accoimts") — the 
Fund.  DFA.  tbe  Participating  Insurance 
Companies,  and  the  Separate  Acxounts 
are  referred  to  herein  collectively  as  the 
"AppUcants." 

RELEVANT  1940  ACT  SECTION:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  for  exemptioiis  from  Sections  9(a), 
13(a),  15(a).  and  15(b)  of  the  1940  Act. 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  thereunder. 

SUMMARY  OF  APPLICATION:  AppUcants 
seek  an  order  to  the  extent  necessary  to 
permit  shares  of  the  Fund  to  be  offered 
and  sold  to  variable  annuity  and 
variable  Ufe  insurance  separate  accounts 
issued  by  both  affiUated  and  unaffiliated 
life  insurance  companies. 
FtUNG  DATE:  The  application  was  filed 
on  August  10, 1994. 

HEARtNQ  OR  NOTIFICATION  OF  HEAffiNG:  An 
order  granting  the  appUcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  by  serving  the 
Applicants  (in  care  of  the  Fund  or  DFA) 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
received  by  the  Commission  by  5:30 
p.m.  on  November  25, 1994,  and  should 
be  ac:companied  by  proof  of  service  on 
the  Fimd  or  DFA,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 


>>  17  CFR  20a30-3(aMl2)  (1992). 
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servin.  Hearing  requMts  should  state 
the  nature  of  the  writer's  interest  the 
reason  Cor  tha  raquoat.  and  the  issue 
contested.  Persons  may  request 
notiilcation  of  a  hearing  by  writing  to 
the  Secretary  of  the  Commission. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  NW.,  Washington.  DC 2054a. 
Applicants,  c/o  Stradley,  Ronon. 
Stevens  ft  Young,  Great  Valley 
Corporate  Center.  30  Valley  Stream 
Parkway.  Malvern.  PA  19355,  Attn: 
Stephen  W.  KKne.  Esq. 
FOR  FURTMER  MFOMMTKM  OOMTACT: 
Patrice  M.  Pitts.  Attorney.  Division  of 
Investment  MauageneBt.  OflRce  of 
Insuranco  Products,  at  (202)  942-0670. 

SUPPt.EMENTARY  MFORMATWN:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 


Apptkaate'; 

1.  DFA  is  a  corporation  organized 
under  the  laws  of  Delaware,  and  is 
registered  a*  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940.  DFA  serves  as  investment  adviser 
for  the  Fund. 

2.  The  Fund  is  a  Maryland 
corporation  registered  under  the  1940 
Act  as  an  open-end,  diversified 
management  investment  company.  The 
Fund  currently  consists  of.  and  offers 
shares  of  common  stock  ("shares")  in. 
nineteen  separate  investment  portfolios, 
each  of  which  has  its  own  investment 
objectives  and  policies.  Shares  of  two  of 
those  portfolios  pnresently  are  offered 
only  to  a  separate  accoimt  of  National 
Home  Life  Assurance  Company  which, 
in  connection  with  its  issuance  of 
variable  annuity  contracts,  is  registered 
as  a  unit  mvestment  trust  under  the 
1940  Act. 

3.  The  Fund  intends  to  oflier  shares  of 
its  portfolios  to  Separate  Accounts  of 
additional  insmaDce  companies — 
including  insurance  companies  that  are 
not  affiliated  writh  National  Home  Life 

'  Assurance  Company — and  to  serve  as 
the  invesUnent  vehicle  for  various  types 
of  insurance  products,  including 
variable  annuity  contracts,  single 
premium  variable  life  insurance 
contracts,  scheduled  premium  variable 
life  insurance  contrads.  and  flexible 
premium  variable  life  insurance 
contracts  (collectively  refiarred  to  herein 
as  "variable  contracts").  Such 
Participating  Insurance  Companies  will 
establish  their  own  separate  accounts 
and  design  their  own  variable  atmuity 
ur  variable  lifB  insurance  contracts.  It  is 
anticipated  that  Participating  Insurance 
Companies  will  rely  on  Rules  6e-2  or 
6e-3(T)  under  the  1940  Act.  •» 


appropriate,  with  respect  to  ibttir 

scheduled  premium  and  flexible 
premium  variable  life  insurance 
contracts;  some  Participating  ksurance 
Companies  may  niy  tm  individual 
exenptive  orders  as  weiL 

4.  The  use  of  a  common  moaaf^naud. 
investment  company  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  variable  life  instrrence 
separate  accounts  is  lefuied  to  herein  as 
"mixed  ftmding."  The  ose  of  a  common 
management  company  as  the  underlying 
investment  madium  far  aspante 
accounts  of  umffiUatad  insuraooe 
companies  is  referred  to  herein  as 
"shared  funding." 

5.  Applicants  submit  that  making  the 
Fund  eraihible  for  **mixed"  and 
"shared"  funding  will  encourage  more 
insurance  ccwnpaniss  to  offer  variable 
contracts,  and  that  this  sbould  result  in 
increased  competition  with  reqMCt  to 
both  variable  contract  design  and 
pricing,  whkii.  in  turn,  can  be  expected 
to  result  in  man  product  variation  and 
lower  cbaigts.  Applicants  submit  that 
"mixed"  aod  "sbwed"  funding  should 
provide  several  benefits  to  varii^ile 
contract  owners,  including.  aBMBg  odiex 
things:  etiminatian  of  a  swfficiiwt 
portion  of  the  costs  of  estabUdiing  and 
administering  separate  funds;  and 
making  a  greater  uMunt  td  assets 
available  far  investment,  thereby 
promoting  economies  of  scale. 
permitting  inueaaed  safety  through 
greatn-  divetsificalion.  and  making  the 
addition  of  new  portfolios  mote  faasibfe. 

6.  Applicants  see  no  significant  leg^ 
impediment  to  permitting  "mixed"  and 
"shared"  funding.  Nor  do  Applicants 
believe  that  "mixed"  and  "shared" 
funding  will  have  any  adverse  federal 
income  tax  consequences.  Appbcants 
represent  that  separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  fimds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account.  Accordingly.  Applicants 
request  an  order  of  the  Commission 
exempting  the  Participating  Insiuvnce 
Companies  and  their  Separate  Accounts 
(and,  as  necessary,  any  principal 
underwriter  and  depoaitar  of  each  sath 
Separate  Account)  from  Sections  9(a). 
13(a).  15(a).  and  15(b)  of  the  1940  Act. 
and  Rules  6e-2(bKl5)  and  6e- 
3(T)(b}(l  5)  tfaereimder,  to  the  extant 
necessary  to  permit  "mixed"  and 
"shared"  fundii^. 

Applicants'  Legal  Analysis 

1.  Applicants  request  relief  under 
Section  6(c)  of  the  1940  Act  for  the  cl 
of  insurers  and  Separate  Accounts 
investing  in  the  Fund  (and  principal 


underwriten  and  depositors  of  such 
Separate  Accounts).  Applicants 
represent  that  there  is  ample  precedent, 
in  a  vniety  of  contexts,  for  granting 
exemptive  relief  not  only  to  appbcants 
in  a  given  case,  but  also  to  members  of 
the  class  not  currant^  identified  that 
may  be  similarly  sitinted  in  tha  future, 
^plicants  further  represent  that  suc^ 
class  relief  has  been  granted  from  a 
number  of  the  provisions  of  the  1940 
Act.  Apfriicants  note  that  the 
Commissian  staff  will  have  an 
opportunity  to  review  the  compliance 
by  Partici{Mting  Insurance  Companies 
with  the  conditions  of  the  requested 
order  at  the  time  each  Separate  Accounl 
files  its  registration  statement 

2.  Rule  6e-2(bMl5)  provides  partial 
exempticms  fran  Sections  9(a),  13(a). 
15(a)  and  ]50>)  of  the  1940  Act.  only  if 
the  separate  account  is  organized  as  a 
unit  investment  trust,  all  of  the  assets  of 
which  consist  of  the  shares  of  one  or 
more  registered  investment  companies 
("imderlying  fund(s)"}  which  offer  their 
shares  "exc/usiveiy  to  variaUe  life 
insurance  separate  accounts  of  the  life 
insurer  or  any  affiliated  life  insurance 
ccMnpeny"  (emphasis  suppbed).  Tha 
exemptions  are  not  available  to  a 
scheduled  premium  variable  life 
insurance  separate  accoui^  that  owns 
shares  of  an  underlying  fund  that  also 
offers  its  shares  to  a  variable  annuity 
separate  account  of  the  same  insurance 
company  or  any  unaffiliated  insurance 
company.  Nor  is  the  relief  granted  by 
Rule  6e-2(bKl5)  available  if  the 
underlying  fund  also  ofien  its  shares  to 
separate  accounts  funding  vari^fe 
contracts  of  unaffiliated  life  insiu'ance 
companies.  In  short.  Rule  6e-2  p>ermita 
neither  "mixed"  nor  "shared"  funding, 

3.  Rule  6e-3(T)ft)Kl5)  provides 
exemptions  similar  to  those  provided  by 
Rule  6e-2(b)(15).  only  if  the  separate 
account  is  cx^anized  as  a  unit 
investment  trust,  all  of  the  assets  of 
which  consist  of  shares  of  underlying 
funds  which  offer  their  shares 
"exclusively  to  separate  accounts  of  the 
life  insurer,  or  of  any  affiliated  life 
insurance  company  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  offer 
their  shues  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company,  or 
which  offer  their  shares  to  any  sxich  life 
insurance  company  in  consideration 
solely  for  advances  made  by  the  life 
insurer  in  connection  with  the  operation 
of  the  separate  account"  (emphasis 
supplied).  In  short.  Rufe  Ge-3(T) 
permits  mixed  funding  with  respect  to 

a  flexible  premium  variable  life 
insurance  separate  account,  but  it  does 
not  permit  shared  funding. 
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4.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  investment  adviser 
or  principal  underwriter  of  any 
registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2)  of 
the  1940  Act. 

5.  Rules  6e-2(b)(15)  (i)  and  (ii)  and 
6e-3(T)(b)(15)  (i)  and  (ii)  under  the  1940 
Act  provide  exemptions  from  Section 
9(al  under  certain  circumstances, 
subject  to  the  limitations  on  "mixed" 
and  "shared"  funding  imposed  by  the 
1940  Act  and  the  rules  promulgated 
thereimder.  These  exemptions  limit  the 
application  of  the  eligibility  restrictions 
to  affiliated  individuals  or  companies 
that  participate  directly  in  the 
management  of  the  underlying 
registered  management  investment 
company. 

6.  Applicants  state  that  the  partial 
relief  from  the  requirements  of  Section 
9  of  the  1940  Act  granted  in  Rules  6e- 
2(b)(15)  and  6o-3(T)(B)(15),  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  state  that  Rules 
6e-2(b)(15)  and  6e-3(T}(b)(15)  recognize 
that  neither  the  protection  of  investors 
nor  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act 
requires  the  application  of  the 
provisions  of  Section  9(a)  to  the  many 
individuals  in  a  large  insurance 
company  complex,  most  of  whom  will 
have  no  involvement  in  matters 
pertaining  to  investment  companies  in 
that  organization.  Applicants  further 
state  that  Rules  6e-2(b)(15)and  6e- 
3(T)(b)(15)  recognize  that  it  is 
imnecessary  to  apply  Section  9(a)  to 
individuals  in  various  unaffiliated 
insurance  companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Fund  as 
the  funding  medium  for  variable 
contracts. 

7.  Applicants  assert  that  no  regulatory 
purpose  is  served  by  extending  Ae 
Section  9(a)  monitoring  requiremmts  in 
the  event  of  "mixed"  or  "shared" 
funding.  In  this  regard.  Appbcants  note 
that  the  Participating  Insurance 
Companies  are  not  expected  to  play  any 
role  in  the  management  or 
administration  of  the  Fund;  those 
individuals  who  ctirrently  participate  in 
the  management  or  administration  of 
the  Fund  will  remain  the  same 
regardless  of  which  Separate  Accoimts 
or  insurance  companies  use  the  Fund. 
For  these  reasons.  Applicants  submit 
that  applying  the  monitoring 
requirements  of  Section  9(a)  because  of 


investment  by  separate  accounts  of 
other  insurers  would  be  unjustified  and 
would  not  serve  any  regulatory  purpose. 
Applicants  further  submit  that  increased 
monitoring  costs  would  reduce  the  net 
■  rates  of  return  realized  by  contract 
owners. 

8.  Rules  6e-2(b){15)  and  6e- 
3(T)(b)(15)  give  the  Participating 
Insurance  Companies  the  right  to 
disregard  voting  instructions  of  contract 
holders.  More  specifically,  Rules  6e- 
2(b)(15)(iii)  and  6e-3(T)(b)(15)(iii) 
provide  partial  exemption  fitjm  Sections 
13(a).  15(a),  and  15(b)  of  the  1940  Act 
to  the  extent  those  sections  have  been 
deemed  by  the  Commission  to  require 
"pass-through"  voting  with  respect  to 
an  underlying  fund's  shares. 

9.  Rules  6e-2(b)(15)(iii)(A)  and  6e- 
3(T)(b)(15)(iii){A)(J)  provide  that  the 
insurance  company  may  disregard  the 
voting  instructions  of  it  owners  with 
respect  to  the  investments  of  an 
underlying  fund,  or  any  contract 
between  a  fund  and  its  investment    " 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  Rules  6e-2  and  6e- 
3(T)). 

10.  Rules  6e2(b)(15)(iii)(B)  and 
6e3(T)(b)(15)(iii)(A)(2) »  provide  that  the 
insurance  company  may  disregard 
voting  instructions  of  contract  ownera  if 
the  contract  owners  initiate  any  change 
in  such  insurance  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii),  (b)(7){ii)(B)  or  (b)(7)(ii)(C)  of 
Rules  6e-2  and  6e-3(T)). 

11.  Applicants  represent  that  in  the 
case  of  a  change  in  the  insurance 
company's  investment  policies,  the 
insurance  company,  in  order  to 
disregard  contract  owner  voting 
instructions,  must  make  a  good-faith 
determination  that  such  a  diange  would 
violate  state  law,  or  would  result  in 
Investments  that  either  would  be 
inconsistent  with  the  investment 
objectives  of  the  separate  account  or 
would  vary  fit)m  the  general  quality  and 
nature  of  investments  and  investment 
techniques  used  by  other  separate 
accoimts  of  the  company  or  of  an 
affiliated  life  insurance  company  with 
similar  investment  objectives. 
Applicants  represent  that  in  the  case  of 
a  change  of  an  investment  adviser,  the 
insurance  company,  in  order  to 


■  Applicant*  represent  that  the  application  will  be 
amended  during  the  notice  period  to  refer  to  Rule 
6e-3(TKl5)(b)(iii)(A)(2),  rather  than 
6e3(T)(b)(lS)(iii)(B).  in  the  discussion  under  tiie 
heading  "Pass-Through  Voting." 
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disregard  contract  owners'  voting 
instructions,  must  make  a  good-faith 
determination  that  either:  (a)  The 
adviser's  fees  would  exceed  the 
maximum  rate  that  may  be  charged 
against  the  separate  account's  assets;  or 
(b)  the  proposed  adviser  may  be 
expjected  to  employ  investment 
techniques  that  either  (i)  would  vary 
bom  the  general  techniques  used  by  the 
current  adviser,  or  be  used  to  manage 
the  investments  in  a  manner 
inconsistent  with  the  investment 
objectives  of  the  Separate  Account,  or 
(ii)  would  result  in  investments  that 
vary  from  certain  standards. 

12.  Applicants  submit  that  affiliation 
does  not  eliminate  the  potential,  if  any 
exists,  for  divergent  judgments  as  to  the 
advisability  or  legality  of  a  change  in 
investment  policies,  principal 
underwriter,  or  investment  adviser 
initiated  by  contract  owners.  Applicants 
also  state  that  the  poteqtial  for 
disagreement  is  limited  by  the 
requirements  in  Rule  6e-2  and  6e-3(T) 
that  the  Participating  Insurance 
Company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good-faith  determinations. 

Applicants'  Conditions 

If  the  requested  order  is  granted. 
Applicants  consent  to  the  following 
conditions: 

1.  A  majority  of  the  directors  of  the 
Fund  shall  consist  of  persons  who  are 
not  "interested  persons"  of  the  Fund  (as 
defined  in  Section  2(a)(19)  of  the  1940 
Act.  the  rules  promulgated  thereunder, 
and  as  modified  by  any  applicable 
orders  of  the  Commission).  If  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  directorfs).  then  the 
operation  of  this  condition  shall  be 
suspended:  (a)  For  a  period  of  45  days, 
if  the  vacancy  or  vacancies  may  be  filled 
by  the  directors:  (b)  for  a  period  of  60 
days,  if  a  vote  of  shareholders  is 
required  to  fill  the  vacancy  or  vacancies; 
or  (c)  for  such  longer  period  as  the 
Commission  may  prescribe  by  order 
upon  application. 

2.  The  board  of  directors  of  the  Fund 
will  monitor  the  Fund  for  the  existence 
of  any  material  irreconcilable  conflict 
between  the  interests  of  the  contract 
owners  of  all  Separate  Accounts 
investing  in  the  Fund.  A  material 
Irreconcilable  conflict  may  arise  for  a 
variety  of  reasons,  including:  (a)  An 
action  by  any  state  insurance  regulatory 
authority;  (b)  a  change  in  applicable 
federal  or  state  insurance,  tax,  or 
securities  laws  or  regulations,  or  a 
public  ruling,  private  letter  ruHng,  mt- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax,  or 
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securities  regulatory  authorities:  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding:  (d)  the  manner 
in  which  the  investments  of  any  Fund 
portfolio  are  being  managed:  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contract  owners  and 
variable  life  insurance  contract  owners: 
or  (f)  a  decision  by  an  insurer  to 
disregard  the  voting  instructions  of 
contract  owners. 

3.  Participating  Insurance  Companies 
and  DFA  will  report  any  potential  or 
existing  conflicts  to  the  board  of 
directors.  Participating  Insurance 
Companies  and  DFA  will  provide  the 
directors  with  all  information 
reasonably  necessary  for  them  to 
consider  any  issues  raised  by  such 
conflicts  and.  more  generally,  vdll  be 
responsible  for  assisting  the  directors  in 
carrying  out  their  responsibilities  under 
these  conditions.  In  addition,  each 
Participating  Insurance  Company  will 
inform  the  directors  whenever  contract 
owner  voting  instructions  are 
disregarded.  The  responsibility  to  report 
such  information  and  conflicts  to,  and 
to  assist,  the  directors  will  be  a 
contractual  obligation  of  all  insurers 
investing  in  the  Fund  under  their 
agreements  governing  participation  in 
the  Fund.  These  responsibilities  will  be 
carried  out  with  a  view  only  to  the 
interests  of  the  contract  owners. 

4.  If  a  majority  of  the  board  of 
directors,  or  a  majority  of  the 
disinterested  directors,  determines  that 
a  material  irreconcilable  conflict  exists, 
then  the  relevant  insurance  companies, 
at  their  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
directors),  shall  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict.  Such 
steps  may  include;  (a)  Establishing  a 
new  registered  management  investment 
company  or  managed  separate  account: 
or  (b)  withdrawing  from  the  Fund  or  any 
of  its  portfolios  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts, 
and  reinvesting  such  assets  in  a 
different  investment  medium  (including 
another  portfolio  of  the  Fund),  or 
submitting  the  question  as  to  whether  . 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contract  owners  and.  as  appropriate, 
segregating  the  assets  of  any  appropriate 
group  i.e..  annuity  contract  owners  or 
life  insurance  contract  owners  of  one  or 
more  Participating  Insurance 
Companies)  that  votes  in  favor  of  such 
segregation,  or  offering  the  affected 
contract  owners  the  option  of  making 
such  a  change. 

5.  If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  bv  a 


Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  Fund's 
election,  to  withdraw  the  investment  in 
the  Fund  by  that  insurer's  Separate 
Account:  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 
The  responsibility  to  take  remedial 
action  in  the  event  of  the  directors* 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  agreements  governing 
participating  in  the  Fimd.  These 
responsibiUties  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners. 

6.  For  purposes  of  the  condition  set 
forth  in  paragraphs  4  and  5  above,  a 
majority  of  the  disinterested  directors 
shall  determine  whether  the  proposed 
action  adequately  remedies  any  material 
irreconcilable  conflict.  In  no  event  will 
the  Fund  or  DFA  be  required  to 
establish  a  new  funding  medium  for  any 
variable  contract.  The  condition 
(paragraphs  4  and  5)  will  not  be 
construed  to  require  a  Participating 
Insurance  Company  to  establish  a  new 
funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
contract  ovimers  adversely  affected  in  a 
material  way  by  the  material 
irreconcilable  conflict. 

7.  If  a  material  irreconcilable  conflict 
arises  because  of  an  insurer's  decision  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  majority  position  or  would 
preclude  a  majority  vote,  then  the 
Participating  Insurance  Company  may 
be  required,  at  the  Fund's  election,  to 
withdraw  the  investment  in  the  Fund  by 
the  insurer's  Separate  Account:  no 
charge  or  penalty  vdll  be  imposed  as  a 
result  of  such  withdrawal.  The 
responsibihty  to  take  remedial  action  in 
the  event  of  the  determination  (by  the 
directors  of  the  Fund)  of  a  material 
irreconcilable  conflict,  and  to  bear  the 
costs  of  such  remedial  action,  shall  be 

a  contractual  obhgation  of  all 
Participating  Insiirance  Companies 
under  their  agreements  governing 
participation  in  the  Fund.  These 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interest  of  contract 
owners. 

8.  For  purposes  of  the  condition  set 
forth  in  paragraph  7  above,  a  majority  of 
the  disinterested  directors  shall 
determine  whether  any  proposed  action 
adequately  remedies  any  material 


irreconcilable  conflict.  The  Fund  and 
the  Fund's  investment  adviser  will  not 
be  required  to  establish  a  new  funding 
medium  for  any  variable  contract. 
Moreover,  no  Participating  Insurance 
Company  shall  be  required  by  that 
condition  (paragraph  7)  to  establish  a 
new  funding  medium  for  any  variable 
contract  if  any  offer  to  do  so  has  been 
declined  by  vote  of  a  majority  of  the 
contract  owners  adversely  affected  in  a 
material  way  by  the  material 
irreconcilable  conflict. 

9.  The  determination  by  the  directors 
of  the  Fund  of  the  existence  of  a 
material  irreconcilable  conflict  and  the 
implications  of  that  conflict  shall  be 
made  known  promptly,  in  writing,  to  all 
Participating  Insurance  Companies. 

10.  Participating  Insurance 
Companies  will  provide  pass-through    * 
voting  privileges  to  all  variable  contract 
owners  as  long  as  the  Commission 
continues  to  interpret  the  1940  Act  to 
require  pass-through  voting  privil^>es 
for  variable  contract  owners. 
Accordingly,  Participating  Insurance 
Companies  will  vote  shares  of  the  Fund 
held  in  their  resi>ective  Separate 
Accounts  in  a  manner  consistent  with 
voting  instructions  timely-received  from 
contract  owners.  Each  Participating 
Insurance  Company  will  vote  shares  of 
the  Fund  held  in  its  respective  Separate 
Accounts  for  which  no  voting 
instructions  from  contract  owners  are 
timely-received,  as  well  as  shares  of  the 
Fund  which  the  Participating  Insurance 
Company  owns,  in  the  same  proportion 
as  those  shares  of  the  Fund  for  which 
voting  instructions  from  contract 
owners  are  timely-received.  Each 
Participating  Insurance  Company  shall 
be  responsible  for  assuring  that  its 
Separate  Accoiihts  participating  in  the 
Fund  calculate  voting  privileges  in  a 
manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  the 
Fund  shall  be  a  contractual  obligation  of 
all  Participating  Insurance  Companies 
under  their  agreements  governing 
participation  in  the  Fund. 

11. 'The  Fund  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders.  More 
specifically,  the  Fund  will  either:  (a) 
Provide  for  aimual  meetings  (except 
insofar  as  the  Commission  may  interpret 
Section  16  of  the  1940  Act  not  to  require 
such  meetings):  or  (b)  comply  with 
Sections  16(a)  and  16(c)  of  the  1940  Act 
and,  if  and  when  applicable.  Section 
16(b)  of  the  1940  Act.  Further,  the  Fund 
will  act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 


respect  to  periodic  election  of  directors, 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
res]}ect  thereta 

12.  The  Fund  shall  disclose  in  its 
proJbpectus  that:  (a)  It  is  intended  as  a 
funding  vehicle  for  all  types  of  variable 
annuity  and  variable  life  insurance 
contracts  offered  by  various  insurance 
companies:  (b)  material  irreconcilable 
conflicts  between  the  interests  of 
contract  owners  of  all  Separate 
Accounts  investing  in  the  Fund  may 
arise;  and  (c)  the  directors  of  the  Fimd 
will  monitor  events  in  order  to  identify 
the  existence  of  any  material 
irreconcilable  conflicts  and  to  determine 
what  action,  if  any,  should  be  taken  in 
response  to  any  such  conflict.  The  Fund 
will  notify  all  Participating  Insurance 
Companies  that  Separate  Account 
prospectus  disclosure  regarding 
potential  risks  of  "mixed"  and  "shared" 
funding  may  be  appropriate. 

13.  If  and  to  the  extent  that  Rules  6e- 
2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  Rule  6e-3  under  the 
1940  Act  is  adopted,  to  provide 
exemptive  relief  frt>m  any  provision  of 
the  1940  Act  or  the  rules  promulgated 
thereujider  with  respect  to  "mixed"  or 
"shared"  funding  on  terms  and 
conditions  materially  different  from  any 
exemptions  granted  in  the  order 

•requested  in  this  appUcation,  the  Fund 
and/or  Participating  Insurance 
Companies,  as  appropriate,  shall  take 
such  steps  as  may  be  necessary  to 
comply  with  Rules  6e-2,  6e-3(T),  or 
Rule  6e-3,  as  such  rules  are  applicable. 

14.  At  least  annually,  the  Participating 
Insurance  Companies  and/or  DFA  shall 
submit  to  the  directors  of  the  Fund  such 
reports,  materials,  or  data  as  the 
directors  reasonably  may  request  so  that 
the  directors  may  fully  carry  out  the 
obligations  imposed  upon  the  board  of 
directors  by  the  conditions  contained  in 
this  application;  said  reports,  materials, 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  the 
directors.  The  obligations  of  the 
Participating  Insurance  Companies  to 
provide  these  reports,  materials,  and 
data  to  the  directors  of  the  Fund  upon 
reasonable  request  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreements 
governing  participation  in  the  Fund. 

15.  All  reports  of  potential  or  existing 
conflicts  received  by  the  directors  of  the 
Fund,  and  all  actions  by  the  directors 
with  regard  to  determining  the  existence 
of  a  conflict,  notifying  Participating 
Insurance  Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  the  directors  or  other  appropriate 


records.  Such  minutes  and  other  records 
shall  be  made  available  to  the 
Commission  upon  request. 

ConclusioB 

For  the  reasons  stated  above, 
Applicants  submit  that  the  requested 
exemptions  from  Secti^ms  9(a),  13(a), 
lS(a)  and  15(b)  of  the  1940  Act,  and 
Rules  6e-2  and  6e-3(T)  thereunder  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of    - 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act.  Accordingly,  Applicants 
submit  that  the  requested  exemptions 
meet  the  apphcable  statutory  standards 
of  Section  6(c)  of  the  1940  Act. 

For  the  Commission,  by  the  Drvision  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  94-27446  Filed  11-4-94;  8:45  am) 
BIUJNO  CODE  8010-01-M 

[Rel.  No.  IC-20668;  812-6888] 

Fidelity  Investment  Life  Insurance 
Company,  et  aL 

October  31. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "Commission"  or  the 

"SEC"). 

action:  Notice  of  Application  for 
Exemption  under  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Fidelity  Investments  Life 
Insurance  Company  ("FILl"),  Fidelity 
Investments  Variable  Annuity  Account  I 
(the  "Variable  Account"),  and  Fidelity 
Brokerage  Services,  toe.  ("FBSI") 
(collectively,  the  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  for 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act. 
SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting,  on  a 
prospective  basis,  the  deduction  of 
mortality  and  expense  risk  <:harges 'from 
(1)  the  assets  of  the  Variable  Account 
with  respect  to  certain  flexible  premium 
deferred  variable  aimuity  contracts 
("Contracts")  and  contracts  offered  in 
the  future  that  are  substantially  similar 
in  all  material  respects  to  the  Contracts 
("future  contracts")  and  (2)  the  assets  of. 
similar  separate  accounts  estabUshed 
and  maintained  by  FILI  ("FILI 
Accounts")  with  respect  to  future 
contracts.  Applicants  also  request  that 
the  exemptive  rehef  granted  to  FBSI 
extend  to  any  other  broker-dealer  that  is 
a  member  of  the  National  Association  of 
.Securities  Dealers  and  controlling, 


controlled  by,  or  under  common  control 
with  FIU  ("FHJ  Broker-Dealers  "),  that 
may  serve  in  the  future  as  principal 
underwriter  for  the  Contracts  or  future 
contracts  offered  through  the  Variable 
Account  or  the  FILI  Accounts. 
FIUMG  DATE:  The  application  was  filed 

on  March  11, 1994  and  amended  on 
October  4. 1994. 

HEARING  OR  NOTIFICATIOH  OF  HEAWNG:  An 
order  granting  the  apphcation  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
Applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
must  be  received  by  the  SEC  by  5:30 
p.m.  on  November  25, 1994,  and  should 
be  accompanied  by  proof  of  service  on 
the  Applicants  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  SEC's  Secretary. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
N\V.,  Washington,  DC  20549. 
Apphcants.  c/o  Fidehty  Investments 
Life  Insurance  Company,  82  Devonshire 
Street,  Mail  Zone  F5E,  Boston, 
Massachusetts  02109,  Attention:  David 
J.  Pearlman,  Esq. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  M.  Pickholz,  Senior  Coimsel  at 
(202)  942-0670  or  C.  Gladwjn  Coins. 
Associate  Director  at  (202)  942-0665, 
Division  of  Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarj'  of  the 
application.  The  complete  application  is 
available  for  a  fee  from  the  SEC's  Public 
Reference  Branch. 

Applicants'  Representations 

1.  FILI  is  a  stock  life  insurance 
company  organized  under  the  laws  of 
the  State  of  Utah.  FILI  is  a  wholly- 
owned  subsidiary  of  FMR  Corp.,  the 
parent  company  for  the  group  of 
financial  services  companies  known  as 
Fidelity  Investments. 

2.  The  Variable  Account  was 
established  by  FILI  as  a  separate  account 
under  the  laws  of  the  state  of 
Pennsylvania  on  July  22.  1987  for  the 
purpose  of  funding  certain  variable 
annuity  contracts  issued  by  FILI.  FILI 
may,  in  the  future  issue  other  contracts 
funded  by  the  Variable  Account  or  other 
FILI  Accounts  and  deduct  mortality  and 
expense  risk  charges  under  those 
contracts  in  reliance  upon  the  requested 
exemptive  order,  if  granted.  Applicants 
undertake  that  such  future  contracts 
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.  will  be  substantially  similar  in  all 
material  respects  to  the  Contracts. 

3.  FBSI  is  the  principal  underwriter 
for  the  Contracts.  In  1988,  FILI.  the 
Variable  Account  and  Fidelity 
Distributors  Corp.  ("FDC"),  which  at 
that  time  served  as  principal 
underwriter  for  the  Contracts,  obtained 
an  exemptive  order  (the  "1988  Order") 
permitting  the  deduction  of  mortality 
and  expense  risk  charges  under  the 
Contracts.'  On  January  1, 1990.  as  part 
of  an  internal  consolidation,  the 
activities  of  FDC  and  FBSI  were 
combined  and  FBSI  became  principal 
underwriter  for  the  Contracts.  All 
aspects  of  the  Contracts  have  remained 
precisely  the  same  as  was  represented  in 
the  application  pursuant  to  which  the 
1988  Order  was  granted  and  Contract 
owners  have  continued  to  pay  precisely 
the  same  fees  as  they  paid  (or  would 
have  paid)  when  FE>C  served  as 
principal  underwriter. 

4.  The  Contracts  are  flexible  premium 
deferred  variable  annuities..  Annuity 
payments  can  be  on  a  fixed  basis,  a 
variable  basis,  or  a  combination  of  both. 
If  the  Annuitant  dies  prior  to  the 
annuity  date  and  prior  to  age  70.  FILI 
will  pay  a  death  benefit  equal  to  the 
greater  of  (1)  the  purchase  payments 
made,  less  any  withdrawals  and  charges 
thereon  and  (2)  the  Contract  value  as  of 
the  end  of  the  valuation  period  in  which 
proof  of  death  is  received  at  the  service 
center. 

5.  On  each  Contract  anniversary 
before  the  annuity  date,  FILI  imposes  an 
annual  maintenance  charge  of  $30.  FILI 
currently  waives  this  charge  for  any 
Contract  under  which  total  payments, 
less  withdrawals,  equals  at  least  $25,000 
and  for  contracts  purchased  after  May  1 , 
1990  in  exchange  for  a  Fidelity  Variable 
Annuity  contract  (another  contract 
formerly  issued  by  FILI).  FILI  reserves 
the  right  to  increase  this  annual  charge 
to  not  more  than  $50,  if  warranted  by 
expenses,  and  to  assess  the  charge 
against  all  contracts  other  than  those 
issued  in  exchange  for  a  Fidelity 
Variable  Annuity.  The  charge  assessed 
after  the  annuitv  date  for  a  particular 
contract  will  never  be  greater  than  the 
charge  in  effect  just  before  the  annuity 
date.  FILI  also  deducts  a  daily  charge 
from  the  assets  of  the  subaccounts  of  the 
Variable  Account  equivalent  to  an 
effective  annual  rate  of  .25%. 
Applicants  state  that  the  administrative 
charges  contain  no  element  of 
anticipated  profit  and  their  deduction 
meets  the  standard  specified  in  Rule 
26a-l  under  the  1940  Act. 


*  Sue  FkMity  Ittvettmenis  Life  Insurance  Co.,  el 
al,  RelaaM  No*.  IC-1661S  (Oct.  2S.  19e«l  (Nolica) 
and  lC-16656  (Nov.  28.  19M)  (Order). 


6.  FILI  deducts  an  asset  charge, 
computed  daily,  for  its  assumption  of 
mortality  and  expense  risks.  This  charge 
is  made  by  deducting  daily  from  the 
assets  of  each  subaccount  attributable  to 
the  Contracts  a  percentage  of  those 
assets  equal  to  an  effective  annual  rate 
of  .75%.  Of  this  .75%  charge.  .65%  is 
estimated  to  be  for  assuming  mortality 
risks  and  .10%  is  estimated  to  be  for 
assuming  expense  risks.  The  mortality 
risk  FILI  bears  is  that  of  making  annuity 
payments  iot  the  life  of  an  annuitant  no 
matter  how  long  that  may  be.  FIU  also 
bears  a  mortality  risk  by  guaranteeing 
the  death  benefit  if  the  annuitant  dies 
prior  to  the  annuity  date.  The  expense 
risk  is  the  risk  that  the  costs  of  issuing 
and  administering  the  Contracts  will  be 
greater  than  expected  when  setting  the 
administrative  charge.  FIU  will  realize 

a  gain  from  the  charge  for  these  risks  to 
the  extent  that  such  charge  is  not 
needed  to  provide  for  Iwnefits  and 
expenses  under  the  Contracts. 

7.  A  siurender  charge  is  assessed  on 
purchase  payments  withdrawn  from  the 
Contract  within  the  first  five  Contract 
years  and  may  be  assessed  on 
annuitizations  within  the  first  three 
Contract  years.  The  siirrender  charge  is 
5%  during  the  first  Contract  year  and 
declines  one  percent  per  year  thereafter. 
No  surrender  charge  is  imposed  on  total 
withdrawals  in  eadi  Contract  year  of  up 
to  10%  of  purchase  payments  (less 
amounts  previously  withdrawn  that 
were  subject  to  a  surrender  charge). 
Applicants  expect  that  the  surrender 
charge  will  not  be  sufficient  to  cover  the 
expenses  incrured  in  selling  the 
Contracts.  To  the  extent  that  the 
surrender  charge  is  not  sufficient.  FILI 
will  pay  these  expenses  from  its  general 
assets  which  may  include  proceeds  from 
the  mortality  and  expense  risk  charge. 

Applicants'  Legal  Analysis 

1.  Applicants  request  exemptive  relief 
on  a  prospective  basis  boia  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  of  tlie  1940  Act  to  permit  the 
deduction  of  the  mortality  and  expense 
risk  charges  under  the  Contracts  and 
any  futtire  contracts  offered  through  the 
Variable  Account  or  through  similar 
separate  accounts  established  and 
maintained  by  FILI,  whether  currently 
existing  or  created  in  the  future. 
Applicants  also  request  that  such 
exemptive  relief  extend  to  any  other 
National  Association  of  Securities 
member  broker-dealer  controlling, 
controlled  by  or  under  common  control 
with  FILI,  whether  existing  or  created  in 
the  future,  that  may  serve  in  the  future 
as  principal  underwriter  of  the 
Contracts  or  of  future  contracts  offered 


through  the  Variable  Account  or  other 
FILI  Accounts. 

2.  Section  27(c)(2)  of  the  1940  Act 
prohibits  the  issuer  of  a  periodic 
payment  plan  certificate,  and  any 
depositor  or  underwriter  for  such  issuer, 
ftoxa  selling  such  periodic  payment  plan 
certificate  unless  proceeds  of  payments 
on  such  certificates  (other  than  siales 
loads)  are  held  under  an  indentiure  or 
agreement  containing  specified 
provisions.  Section  26(a)(2)  and  the 
Rules  thereunder  do  not  permit  a 
deduction  from  the  assets  of  a  separate 
account  for  mortality  and  expense  risk 
charges. 

3.  Applicants  submit  that  their 
request  for  an  order  that  applies  to  (1) 
contracts  offered  in  the  fiiture  by  the 
Variable  Account  or  other  FILI  Separate 
Accounts  that  are  substantially  similar 
in  all  material  respects  to  the  Contracts 
described  in  the  application,  and  (2) 
other  FILI  Broker-Dealers  which  may 
serve  in  the  future  as  principal 
underwriter  in  respect  of  the  Contracts 
or  of  future  contracts  offered  by  the 
Variable  Account  or  other  FIU  Separate 
Accounts,  is  appropriate  in  the  public 
interest.  Such  an  order  would  promote 
competitiveness  in  the  variable  annuity 
contract  market  by  eliminating  the  need 
for  FIU  to  file  redundant  exemptive 
applications,  thereby  reducing  its 
administrative  expenses  and 
maximizing  its  use  of  its  resoiuces.  The 
delay  and  expense  involved  in  having  to 
repeatedly  seek  exemptive  relief  would 
impair  FIU's  ability  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise.  Applicants  further  submit 
that  the  requested  relief  is  consistent 
with  the  purposes  of  the  1940  Act  and 
the  protection  of  investors  for  the  same 
reasons.  If  FIU  were  required  to 
repeatedly  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
the  application,  investors  would  not 
receive  any  benefit  or  additional 
protection  thereby. 

4.  Applicants  submit  that  FIU  is 
entitled  to  reasonable  compensation  for 
its  assumption  of  mortality  aiui  expense 
risks  and  that  the  change  in  principal 
underwriter  in  no  way  affects  the 
findings  the  SEC  made  in  granting  the 
1988  Order.  Applicants  represent  that 
the  charge  of  .75%  made  under  the 
Contracts  for  mortality  and  expense 
risks  is  consistent  with  the  protection  of 
investors  because  it  is  a  proper 
insurance  charge. 

5.  FIU  further  represents  that  the 
charge  of  .75%  for  mortality  and 
expense  risks  is  within  the  range  ol 
industry  practice  with  respect  to 
comparable  annuity  products.  This 
representation  is  based  upon  FIU's 
analysis  of  publicly  available 
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information  about  similar  industry 
products,  taking  into  consideration  such 
factors  as  current  charge  levels,  the 
existence  of  chaige  level  guarantees,  and 
guaranteed  annuity  rates.  FILI  will 
maintain  at  its  executive  office,  and 
make  available  to  the  SEC  upon  request, 
a  memorandum  setting  forth  in  detail 
the  products  analyzed  in  the  course  of, 
and  the  methodology  and  results  of,  its 
comparative  survey. 

6.  Applicants  represent  that  prior  to 
making  available  any  future  contracts, 
they  will  make  a  determination  that  the 
mortality  and  expense  risks  under  any 
such  contract  will  be  within  the  range 
of  industry  practice  for  comparable 
contracts.  Applicants  will  also  maintain 
and  make  available  to  the  Commission, 
upon  request,  a  memorandum  outlining 
the  methodology  underlying  such 
determination.  Further,  such  mortaility 
and  expense  risk  charge  would  not 
exceed  1.25%  of  the  daily  assets  of  the 
Variable  Accoimt  or  other  FILI  Separate 
Account. 

7.  Applicants  acknowledge  that  if  a 
profit  is  realized  from  the  mortality  and 
expense  risk  charges,  all  or  a  portion  of 
such  profit  may  be  viewed  as  being  used 
to  cover  distribution  expenses. 
Notwithstanding  the  foregoing,  FIU  has 
concluded  that  there  is  a  reasonable 
hkelihood  that  the  proposed 
distribution  financing  arrangements  will 
benefit  the  Variable  Account  and 
Contract  owners.  The  basis  for  sucli 
conclusion  is  set  forth  in  a 
memorandum  which  will  be  maintained 
by  FILI  at  its  executive  office  and  which 
will  be  made  available  to  the 
Commission  upon  request. 

8.  FIU  represents  that  the  Variable 
Account  and  other  FIU  Separate 
Accounts  will  invest  only  in  a 
management  investment  company 
which  has  undertaken,  in  the  event  such 
company  adopts  a  plan  under  Rule  12b- 
1  of  the  1940  Act  to  finance  distribution 
expenses,  to  have  a  board  of  directors 
(or  trustees),  a  majority  of  whom  are  not 
interested  persons  of  such  open-end 
management  investment  company, 
formulate  and  approve  any  plan  imder 
Rule  12b-l  to  finance  distribution 
expenses. 

Conclusion 

Applicants  submit  that  the  exemptive 
relief  requested  in  the  application  is 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  jwhcy  and  provisions  of 
the  1940  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[PR  Doc.  94-27447  Filed  11-4-94;  8:45  am) 
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[Rel.  No.  IC-20674;  812-9240] 

Government  Securities  Equity  Trust,  et 
al.;  Notice  of  Application 

November  1, 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  imder  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Government  Securities 
Equity  Trust  (the  "Trust").  Prudential 
Securities  Incorporated  (the  "Sponsor"), 
Prudential  Equity  Fund,  Inc.,  Prudential 
Mutual  Fund  Management,  Inc. 
("PMF"),  Prudential  Mutual  Fund 
Distributors,  Inc.  ("PMFD").  and  any 
open-end  management  investment 
companies  (including  any  portfolios  or 
series  thereof),  other  than  money  market 
or  no-load  funds,  presently  advised  by 
PMF  or  having  as  their  distributor 
PMFD  or  the  sponsor,  or  that  may  in  the 
future  be  advised  by  PMF  or  have  as 
their  distributor  PMFD  or  the  Sponsor 
or  any  entity  controlling,  controlled  by, 
or  under  common  control  with  PMF  or 
PMFD  or  the  Sponsor  (the  "Fxmds"). 
RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  of  the  Act  to  grant  an 
exemption  from  sections  14(a)  and  19(b) 
of  the  Act  and  rule  19b-l  thereunder; 
under  sections  11(a)  and  (c)  to  j)ermit 
certain  offers  of  exchange;  and  under 
section  17(d)  and  rule  17d-l  to  permit 
certain  affiliated  transactions. 
SUMMARY  OF  APPUCATION:  Applicants 
request  an  order:  (a)  Permitting  the 
respective  Series  to  invest  in  shares  of 
an  open-end  investment  company  and 
U.S.  Treasury  zero  coupon  obligations; 
(b)  exempting  the  Sponsor  from  having 
to  take  for  its  own  accoimt  or  place  with  ' 
others  $100,000  worth  of  imits  in  the 
Trust;  (c)  permitting  the  Trust  to 
distribute  capital  gains  resulting  from 
redemptions  of  Fund  shares  within  a 
reasonable  time  after  receipt;  (d) 
permitting  certain  offers  of  exchange 
involving  the  Trust;  and  (e)  permitting 
certain  affiliated  transactions  involving 
the  Trust. 

RLMQ  DATES:  The  application  was  filed 
on  September  22,  1994.  AppHcants  have 
agreed  to  file  an  additional  amendment, 
the  substance  of  which  is  incorporated 
herein,  during  the  notice  period. 


WARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  NW.,  Washington.  DC  20549. 
Applicants:  Prudential  Securities 
Incorporated,  Prudential  Equity  Fimd, 
Inc.,  Prudential  Mutual  Fund 
Management,  Inc.,  and  Prudential 
Mutual  Fund  Distributors,  Inc.,  One 
Seaport  Plaza,  199  Water  Street.  New 
York,  New  York,  10292. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  A.  Buescher,  Law  Clerk,  at  (202) 
942-0573,  or  Robert  A.  Robertson, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's' 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  Each  Fund  has 
entered  into  an  investment  advisory  or 
management  agreement  with  PMF.  and 
distribution  agreements  with  PMFD  and 
the  Sponsor  under  which  PMFD  acts  as 
principal  underwriter  for  Class  A  Shares 
of  the  Fund  and  the  Sponsor  acts  as 
principal  underwriter  for  Class  B  and 
Class  C  Shares  of  the  Fund.  Shares  of 
the  Fimds  are  offered  with  front-end 
sales  loads  and,  in  certain  instances, 
with  contingent  deferred  sales  charges 
("CDSC")  imposed  in  accordance  with 
the  terms  of  an  exemptive  order  (the 
"CDSC  Order').'  Each  of  tiie  existing 
Funds  has  adopted  a  rule  12b-l  plan. 

2.  The  Trust  will  be  registered  under 
the  Act  as  a  unit  investment  trust  and 
will  offer  units  in  series  ("Trust 
Series"),  each  of  which  will  contain 
shares  of  one  Fund  that  is  normally 


>  Investment  Company  Act  Release  Noc  19400 
(Apr.  12. 1993)  (notice)  and  19464  (May  10.  \9^j] 
(order). 
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offored  with  a  sales  kMd.  and  US. 
Covemmcat  zero  coupon  obligatioas. 
The  Truft'8  objective  is  to  provide 
protection  of  capital  while  providiag  for 
capital  appreciation  through 
investments  in  zero  csupon  obligations 
and  shares  of  the  Funds.  Each  Trust 
Series  will  be  organized  pursuant  to  a 
reference  trust  agreement  that  will 
incorporate  a  trust  indentuie  and 
agreement  relating  to  the  entire  Trust 
(collectively,  the  "Trust  Agreement") 
and  that  will  name  a  qualified  bank  as 
trustee  CTrustee"). 

3.  Each  Trust  Series  will  be  sponsored 
by  the  Sponsor,  which  will  perform  the 
functions  typical  of  unit  investment 
trust  sponsors.  These  functions  will 
include  depositing  Fund  shares  in  the 
Trust:  acquiring  zero  coupon  obligations 
and  depositing  them  in  the  Trust: 
arranging  for  the  evaluation  of  the  zero 
coupon  obligations;  offering  units  to  the 
public:  and  maintaining  a  secondary 
market  in  units.  The  Sponsor  expect  to 
deposit  in  the  Trust  substantially  more 
than  $100,000  aggregate  value  of  zero 
coupon  obligations  and  Fund  shares. 

4.  Trust  units  will  be  offered  for  sale 
to  the  pubUc  through  the  Bnal 
prospectus  by  the  Sponsor.  Trust  Series 
are  intended  to  be  offered  to  the  public 
initially  at  prices  based  on  the  net  asset 
value  of  the  Fund  shares  selected  for 
deposit  in  that  Trust  Scries,  plus  the 
offering  side  vahie  of  the  zero  coupon 
obligations  contained  therein,  plus  a 
sales  charge.  The  Trust  will  redeem 
units  at  prices  based  on  the  aggregate 
bid  side  evaluation  of  the  zero  coupon 
obligations  and  the  net  asset  value  of  the 
Fund  shares. 

5.  With  the  deposit  of  the  securities  in 
the  Trust  Series  on  the  initial  date  of 
deposit,  the  Sponsor  will  have 
established  a  proportionate  relationship 
between  the  principal  amounts  of  zero 
coupon  obligations  and  Fund  shares  in 
the  Trust  Series.  The  Sponsor  will  be 
permitted  imder  the  Trust  Agreement  to 
deposit  additional  seciirities.  which 
may  result  in  a  corresponding  increase 
in  the  number  of  units  outstanding. 
Such  units  may  be  continuously  offered 
for  sale  to  the  public  by  means  of  the 
prospectus. 

6.  The  Trust  will  be  structured  so  that 
each  Trust  Series  will  contain  a 
sufficient  amount  of  zero  coupon 
obligatitms  to  assure  that,  at  the 
specified  maturity  date  for  such  Trust 
Series,  the  purchaser  of  a  unit  would 
receive  back  the  approximate  total 
amount  of  the  original  investment  in  the 
Trust  including  the  sales  charge.  Such 
investor  would  receive  more  than  the 
original  investment  to  the  extent  that 
the  underiying  Fund  made  any 
distributions  during  the  Ufe  of  the  Tru.st 


and/or  had  any  vakie  at  tbeaiaturity  of 
the  Trust  Series. 

7.  The  Sponsor  intends  to  maiatain  a 
secondary  market  ior  Trust  units,  but  is 
not  obligated  to  do  so.  The  existence  of 
such  a  secondary  market  will  reduce  the 
number  of  units  tendered  to  the  Trustee 
for  redemption  and  thus  alleviate  die 
necessity  of  selling  portfoUo  securities 
to  raise  the  cash  necessary  to  meet  such 
redemptions.  In  the  event  diat  the 
Sponsor  does  not  fnaintaiii  a  secondary 
market,  the  Trust  Agreement  will 
provide  that  the  Sponsor  will  not 
instruct  the  Trustee  to  sell  zero  coupon 
obligations  from  any  Trust  Series  until 
shares  of  the  Fund  have  been  liquidated 
in  order  not  to  impair  the  protection 
provided  by  the  aero  coupon 
obligations,  unless  the  Trustee  is  able  to 
sell  such  zero  coupon  obligations  and 
still  maint<4i"  at  least  the  original 
proportioeate  relationship  to  unit  value. 
The  Trust  Agieemant  also  provides  that 
zero  coupon  obligations  cannot  be  sold 
to  meet  Trust  expenses. 

8.  The  Trust  has  taken  certain  steps  to 
reduce  the  impact  of  the  termination  of 
a  Trust  Series  on  the  Fund  deposited 
therein.  First,  the  Trust  mil.  with 
respect  to  all  unitholders  still  heading 
units  at  scheduled  termination  and  to 
the  extent  desired  by  such  unitholders, 
transfer  the  registration  of  their 
proportionate  number  of  Fund  shares 
from  the  Trust  to  a  registration  in  the 
investor's  name  in  lieu  of  redeeming 
f^irh  shares.  Second,  the  Fund  will  offer 
all  such  unitholders  the  option  of 
investing  the  proceeds  from  the  zero 
coupon  obligations  in  Fund  shares  at 
net  asset  valtie  (i.e..  without  the 
imposition  of  the  normal  sales  load). 
The  Fund  also  will  offer  unitholders  the 
option  of  investing  all  distributions 
from  the  Trust  dttring  the  Hfe  of  the 
Trust  Series  in  Fund  shares  at  net  asset 
value.  Thus,  it  is  anticipated  that  many 
of  the  unitholders  will  beoome  and 
remain  direct  shareholders  of  the  Fund 
and  that  aiany  will  elect  to  invest  their 
proceeds  of  the  Trust  Series  in  an 
account  of  the  Fimd. 

9.  The  sales  load  that  aoanally  would 
be  applicable  on  sales  of  underlying 
Fund  abates  will  be  waived,  whether  an 
upfront  or  deferred  sales  enlarge.  In 
accordance  with  the  CDSC  Older, 
applicants  will  waive  any  otherwise 
applicable  CDSC  where:  (a)  the  Sponsor 
has  purchased  such  shares  in 
connection  with  the  sale  of  units:  (b)  the 
proceeds  of  zero-couptm  obligations 
upon  termination  of  a  Trust,  and 
distributions  firom  a  Trust  made  dL>ring 
the  existence  of  the  Trust,  have  been 
reinvested  by  a  unitholder  in  additional 
Fund  shares:  and  (c)  a  Trust  at  maturity 
has  traasferred  a  unitholder's 


proportionate  number  of  Fund  shares 
from  the  Trust  to  a  registration  in  the 
unitholder's  name  in  lieu  of  redeeming 
such  shares.  Any  waiver  will  comply 
with  the  coiulltions  in  pan^phs  (a) 
throu^  (d)  of  rule  22d-l  of  the  Act. 
Moreover,  the  Sponsor  will  rrfwte  to  the 
Trustee  any  payments  it  receives  in 
respect  of  tmits  imder  taiy  rule  12b-l 
plans  adopted  hy  die  FuikIs. 

Applicants'  Legal  Analysis: 

1.  Section  14(a)  of  the  Act  requires 
that  investment  companies  have 
$100,000  of  net  worth  prior  to  making 

a  public  offering.  The  Trust  will  have  an 
initial  net  worth  in  excess  of  $100,000 
invested  in  zero  coupon  obligatioiLS  and 
Fund  shares.  Applicants  recognize, 
however,  that  by  withdrawing 
cettificates  representing  the  entire 
beneficial  owner^ip  of  the  Trust,  the 
Sponsor  may  be  deemed  to  be  reducing 
the  Trust's  net  worth  below  the 
requirements  of  section  14(a). 
Applicants  believe  that  an  exemption  is 
appropriate.  AppUcants  also  intend  to 
comply  in  all  respects  with  the 
requirements  of  rule  14a— 3.  which 
provides  an  exemption  from  section 
14(a).  except  that  the  Trust  would  not 
restrict  its  portfolio  to  "eligible  trust 
secimties." 

2.  Section  19(b)  of  the  Act  and  rule 
19b-l  thereimder  provide  that,  except 
under  limited  circumstances,  no 
registered  investment  company  may 
distribute  long-term  capital  gains  more 
than  once  ev«ry  twelve  months. 
Applicaats  request  an  exemption  from 
section  19(b)  and  rule  19b-l  to  the 
extent  neceeeury  to  permit  capital  gains 
earned  in  connection  with  the 
redemption  of  Fund  shares  lo  be 
distributed  to  unitholders  along  with 
the  Trust's  regular  distributions. 
Applicants  believe  that  the  requested 
exemption  is  consistent  with  the 
purposes  of  section  19(b)  and  rule  19b- 
1  because  the  dangers  of  manipulation  « 
of  capital  gains  and  confusion  between 
capital  gains  and  regular  income 
distribntions  does  not  exist  in  the  Trust. 
The  Trust  and  its  Sponsor  have 
substantially  no  control  over  ev«its, 
other  than  the  sriection  of  the  portfolio, 
which  might  tiigger  capital  gains  (i.e., 
the  tendering  of  units  for  redemption). 
Moreover,  because  principal 
distributions  are  clearly  indicated  in 
accompanying  reports  to  unitholders  as 
a  retiun  of  principal,  applicants  believe 
that  the  danger  of  confusion  is  not 
present  in  the  operations  of  the  Truat. 

3.  Section  ll(a)  of  the  Act  makes  it 
unlawfril  for  any  registered  open-end 
investment  company  or  principal 
underwriter  for  such  company  to  make 
certain  offers  of  exchange  on  any  basis 


other  than  the  relative  net  asset  value  of 
the  securities  to  be  exchanged,  unless 
the  terms  of  the  exchange  offer  have  first 
been  approved  by  the  SEC.  Section  11(c) 
provides  that  section  11(a)  will  be 
applicable  to  any  type  of  exchange  offer 
involving  securities  of  a  registered  unit 
investment  trust,  irrespective  of  the 
basis  of  exchange.  Applicants  request  an 
order  pursuant  to  section  11  (a)  and  (c) 
approving  the  termination  option.  At 
the  termination  of  the  Trust,  unitholders 
still  holding  imits  at  matiirity  will  have 
the  option  of  either  transferring  the 
registration  of  their  proportionate 
number  of  Fund  shares  from  the  Trust 
to  a  registration  in  the  investor's  name. 
or  receiving  a  cash  distribution.  Such 
unitholders  also  will  have  the  option  of 
either  reinvesting  the  proceeds  of  the 
zero-coupon  obligations  in  additional 
shares  of  the  Fund  (without  imposition 
of  the  normal  sales  load),  or  receiving  a 
cash  distribution.  The  exchange  will  be 
made  on  the  basis  of  the  net  asset  value 
of  the  Fimd  shares. 

4.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  make  it  unlawful  for 
any  affiliated  person  of,  or  principal 
underwriter  for,  a  registered  investment 
company,  or  any  affiliated  person  of 
either  of  them,  acting  as  a  principal,  to 
engage  in  a  joint  transaction  with  the 
investment  company  unless  the  joint 
transaction  has  been  approved  by  the 
SEC.  Applicants'  proposed 
arrangements  may  be  a  joint  transaction 
under  these  provisions.  Applicants 
believe  that  the  proposed  arrangements 
are  consistent  with  the  provisions, 
policies,  and  purposes  of  the  Act.  and 
the  participation  by  each  registered 
investment  company  is  not  on  a  basis 
less  advantageous  than  that  of  other 
participants. 

5.  Applicants  do  not  request  relief 
under  section  12(d)(1)  of  the  Act. 
Section  12(d)(1)  limits  purchases  by 
registered  investment  companies  of 
secvuities  issued  by  other  investment 
companies.  Section  12(d)(1)(E)  provides, 
however,  that  section  12(d)(1)  shall  not 
apply  to  securities  purchased  by  a 
registered  unit  investment  trust  if  the 
securities  are  the  only  "investment 
securities"  held  by  the  trust.  Applicants 
believe  that  the  U.S.  Treasury  zero 
coupon  obligations  are  not  "investment 
securities"  for  purposes  of  section 
12(d)(1)(E)  2  and  that  the  Fund  shares 
are  the  only  "investment  securities" 
which  the  Trust  will  hold.  Accordingly, 
they  do  not  believe  relief  from  section 
12(d)(1)  is  necessary. 
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Applicants'  Conditions 

Apphcants  agree  to  the  following  as 
conditions  to  the  granting  of  the 
requested  order 

1.  The  Trustee  will  not  redeem  Fund 
shares  except  to  the  extent  necessary  to 
meet  redemptions  of  units  by 
tmitholders,  or  to  pay  Trust  expenses 
should  distributions  received  on  Fund 
shares  and  rebated  rule  12b-l  fees  prove 
insufficient  to  cover  such  expenses. 

2.  Any  rule  12b-l  fees  received  by  the 
Sponsor  in  connection  with  the 
distribution  of  Fund  shares  to  the  Trust 
will  be  immediately  rebated  by  the 
Sponsor  to  the  Trustee. 

3.  All  Trust  Series  will  be  structured 
so  that  their  maturity  dates  will  be  at 
least  thirty  days  apart  from  one  another. 

4.  Applicants  will  comply  in  all 
respects  with  the  requirements  of  rule 
14a-3,  except  that  the  Trust  will  not 
restrict  its  portfolio  investments  to 
"eligible  trust  seciuities." 

5.  Shares  of  a  Fund  which  are  held  by 
a  Series  of  the  Trust  will  be  voted  by  the 
Trustee  of  the  Trust,  and  the  Trustee 
will  vote  all  shares  of  a  Fund  held  in  a 
Trust  Series  in  the  same  proportion  as 
all  other  shares  of  that  Fund  not  held  by 
the  Trust  are  voted. 

6.  Any  shares  of  the  Funds  deposited 
in  any  "rrust  Series  or  any  shares 
acquired  by  unitholders  through 
reinvestment  of  dividends  or 
distributions  or  through  reinvestment  at 
termination  will  be  made  without 
imposition  of  any  otherwise  applicable 
sales  load  and  at  net  asset  value. 

7.  The  prospectus  of  each  Trust  Series 
and  any  sales  literature  or  advertising 
that  mentions  the  existence  of  a 
reinvestment  option  will  disclose  that 
shareholders  who  elect  to  invest  in 
Fund  shares  will  incur  a  rule  12b-l  fee. 

For  tlie  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-27488  Filed  11-4-94;  8:45  am) 
BU.UNG  CODE  SOIO-OI-M 

[Rel.  No.  IC-20669;  No.  812-9202] 

The  Travelers  Life  and  Annuity 
Company,  et  aL 

October  31, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC"). 
ACTION:  Notice  of  AppUcation  for  an 
Order  under  the  Investment  Company 
Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  The  Travelers  Life  and 
Aimuity  Company  ("Travelers"),  The 
Travelers  Fund  VA  For  Variable 
Annuities  ("Fund  VA")  and  Other 
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Separate  Accounts  ("Other  Accounts") 
(collectively,  "Separate  Accounts"),  and 
Travelers  Equities  Sales,  Inc.  ("Sales") 
(collectively,  "Applicants"). 
RELEVANT  1940  ACT  SECTIONS:  Order 
requested  under  Section  6(c)  of  the  1940 
Act  granting  exemptions  firom  the 
provisions  of  Sections  26(a)(2)(C)  and 
27(c)(2)  ofthe  1940  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
seek  an  order  permitting  the  deduction 
from  the  assets  of  the  Separate  Accounts 
of  a  mortahty  and  expense  risk  charge 
in  coimection  with  the  offer  and  sale  of 
certain  flexible  premium  deferred 
variable  annuity  contracts  and 
certificates  offered  by  Travelers. 
FIUNG  DATE:  The  application  was  filed 
on  August  29, 1994.  An  amended  and 
restated  application  was  filed  on 
October  18,  1994. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving  the 
Applicants  with  a  copy  of  the  request, 
personally  or  byjnail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  November  24, 1994  and 
should  be  accompanied  by  proof  of 
service  on  Applicants  in  tlie  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  shoidd  state 
the  nature  ofthe  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  lo 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549. 
Applicants,  c/o  JuHe  E.  Rockmore. 
Counsel  and  Assistant  Secretary,  The 
Travelers  Life  and  Aimuity  Company, 
One  Tower  Square,  Hartford, 
Connecticut  06183. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Himold,  Senior  Counsel,  at 
(202)  942-0670.  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  ofthe  application;  the 
complete  application  is  available  for  a 
fee  from  the  Commission's  Pubhc 
Reference  Branch. 

Applicants'  Representations 

1.  Travelers  is  a  stock  life  insurance 
company  currentiy  licensed  to  conduct 
a  life  insurance  and  annuity  business  in 
all  states  except  Alabama,  Hawaii, 
Kansas,  Maine,  New  Hampshire,  New 
Jersey,  North  Carolina.  Teimessee. 
Texas.  Wyoming  and  New  York. 
Travelers  currently  is  seeking  to  obtain 
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lic«nsure  in  the  mnaining  states,  except 
New  York.  Travelers  it  a  wholly  owned 
subsidiary  of  The  Travelers  insurance 
Company,  an  indirect  wholly  owned 
subsidiary  of  TIm  Travelers,  Inc. 
(Travelers,  Inc."). 

2.  Fund  VA  is  a  aeparate  account 
established  by  Travelers  to  feind  (xctain 
individual  and  group  flexible  premium 
deferred  variable  annuity  contracts  and 
certificates  ("Currant  Contracts"). 
Travelers  also  may  issue  through  Fund 
VA.  or  Other  Accounts  established  in 
the  hiture,  other  individual  or  group 
flexible  premium  deferred  variable 
annuity  contracts  and  certificates  that 
are  substantially  identical  in  all  material 
respects  to  the  Current  Contracts 
("Future  Contracts."  together  with 
Current  Contracts,  the  "Contracts"). 

3.  Fund  VA  has  filed  with  the 
Commission  on  Form  N-SA  a 
Notification  of  Registration  as  a  unit 
investment  trust  under  the  1940  Act  and 
a  registration  statement  on  Form  N— 4 
under  the  Securities  Act  of  1933  in 
order  to  register  as  securities  the  Current 
Contracts.  Future  Contracts  issued 
through  Fund  VA  or  any  Other 
Accounts  will  be  registered  as  eecurities 
under  the  1933  Act.  Other  Accounts 
established  in  the  future  by  Travelers  to 
fund  the  Future  ContracU  will  be 
registered  with  the  Commission  as  unit 
investment  trusts. 

4.  Fund  VA  currently  is  subdivided 
into  twenty-one  subaocoimts 
("Subaccounts"),  each  investing 
exclusively  in  shares  of  corresponding 
registered  open-end  management 
investment  companies  ("Underlying 
Funds").  Other  Subaccounts  may  be 
created  in  the  future  to  invest  in 
additional  Underlying  Funds  which 
may  now  or  in  the  future  be  made 
available.  Each  Subaccount  of  any  Other 
Account  estabUshed  by  Travelers  in  the 
future  will  invest  exclusively  in  the 
shares  of  a  specific  corresponding  open- 
end  management  investment  company 
registered  with  the  Commission.  Shares 
of  the  Underlying  Funds  will  be  sold  to 
Fund  VA  at  net  asset  value.  Each 
Underlying  Fund  is  responsible  for  all 
of  its  own  expenses,  including 
applicable  investment  advisory  fees. 

5.  Sales,  an  indirect  wholly-owned 
subsidiary  of  Travelers,  Inc.  and  an 
affiliate  of  Travelers,  will  be  the 
principal  underwriler  of  the  Contracts. 
Stlea  it  registered  as  a  broker-dealer 
under  the  Securities  Exchange  Act  of 
1934  and  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940. 

6.  The  Contracts  are  designed  fcir  un 
in  connection  with  fetlre«ient  ptaaalkat 
may  quaUfy  for  favorable  federal  income 
tax  treetment  under  Sections  408, 


403(b).  4Dl(a),  40l(k)  and  457  of  the 
Inlanial  RavaraM  Code  of  1988,  aa 
amended,  and  iar  nan-qualified  group 
and/or  individual  contracts. 

7.  The  Contracts  provide  for  the 
allocation  of  purdiase  payments  to  the 
Subaccounts  and/or  to  a  fixed  account 
funded  by  the  general  assets  of 
Travelers.  Certain  minimum  purchase 
payments  are  required  under  the 
Contracts,  which  also  provide  for 
annuity  payments  on  a  fixed  or  varidile 
basis.  FiMed  payments  are  based  on  the 
tables  shown  in  the  Contracts.  Variable 
annuity  payments  will  increase  or 
decrease  during  the  payment  period, 
llw  first  payment  is  Inned  on  the  tables 
shown  in  the  Contracts.  Subsequent 
payments  will  increase  or  decrease 
depending  on  the  net  investment 
performance  of  the  underiying  funds 
chosen  for  investment  during  the 
annuity  pajrment  period  relative  to  the 
3.5%  assumed  interest  rate  used  to 
determine  the  tables  shown  in  the 
Contracts. 

Prior  to  annuitization.  Contract 
owners  may  transfer  all  or  part  of  the 
Contract  Value  between  Subaccounts  at 
no  cost.  Currently,  there  are  no 
restrictions  on  the  fiequencyof 
transfers,  but  the  right  is  reserved  to 
limit  transfera  to  no  more  than  one  in 
any  six-month  period.  Currently,  no 
charge  is  made  for  transfers  among  the 
Portfolios.  The  death  benefit  paid  under 
individual  Contracts  and  certain  group 
Contracts  for  a  death  of  the  Annuitant 
prior  to  age  75  will  equal  the  greatest  of: 

(a)  Contract  Value,  less  applioble 
premium  tax  or  outstanding  cash  loans: 

(b)  total  purchase  payments  under  the 
Contract,  less  prior  sunenden  or  cash 
loans:  or  (c)  Contract  Value  on  the  most 
recent  fifth  contract  date  anniversary  on 
or  immediately  preceding  the  date  of 
receipt  of  proof  of  death  by  Travelers, 
less  applicable  premium  tax, 
outstanding  cash  loans  or  prior 
surrenders  not  previoiuly  deducted,  in 
the  event  of  the  death  of  an  Annuitant 
on  or  after  age  75.  the  death  benefit  will 
be  Contract  Value,  less  applicable 
premium  tax  or  outstanding  cash  loans. 

8.  Certain  charges  and  deductions  are 
assessed  under  the  Contracts.  An 
administrative  charge  of  $15  will  be 
deducted  from  Contract  Value  semi- 
annually for  each  individual  Contract 
and  for  each  participant  account  under 
a  group  Contract,  and  pro  note  %ipoa  fiili 
or  partial  surrender  or  other 
termination,  death  of  the  annuitant,  or 
commencement  of  the  annuity  payment 
period.  This  charge  is  to  reimburse 
Travelers  for  its  actual  administrative 
costs  expected  to  be  incnrred  over  the 
life  of  the  Ccmtracts.  Administrative 


charges  are  guaranteed  not  to  incieese 
during  the  life  of  tiie  Contracts. 

9.  Applicable  premium  taxes, 
currently  rannng  from  0.5%  to  5%,  wiH 
be  deducted  from  Contract  Value  upon 
deeth.  mfreiider,  annuitisation,  or  from 
PiBcbase  f^aymeiile  at  the  tiaae  they  an 
made  under  the  Contract,  but  no  earlier 
than  when  Travelers  incuis  a  tax 
liabil^  under  state  law. 

10.  Contract  owners  may  elect  to 
participate  in  an  aaeet  allocatian 
program  ("CHART  Program")  provided 
under  tlw  Contracts  by  entering  into  a 
separate  inveetment  advisory  agieement 
("Agreement")  with  Copeland  Financial 
Services,  Inc.  ("Copeland").  Copeland, 
an  affiliate  of  TVavelecs.  is  an 
investment  adviser  registered  under  the 
Investaaent  Advisers  Act  of  1940. 

Under  the  CHART  Pragtam,  purchase 
payments  and  Contract  lolues  may  be 
allocated  among  certain  Subaccounts. 
Travelers  will  be  aiithorized  under  the 
Agreement  to  redeem,  in  a  non-tax^e 
transaction,  a  sufficient  number  of  units 
bom  a  Contract  owner's  Contract  Value 
to  pay  a  quarterly  fee,  wiiich  will  be 
paid  directly  to  Copeland.  In  addition  to 
a  $30  initial  fee.  Copeland  chai^ges  for 
its  advisory  services  a  maximum  of 
1.50%  of  the  assets  subiect  to  the 
CHART  Pro-am.  This  fee  currently  is 
reduced  by  0.25%,  the  amount  of  die  fee 
paid  to  the  investment  manager  of  the 
relevant  Underijring  Funds,  and  fiuther 
reduced  for  aseets  over  S2S,000  and  tor 
oeft^i  plans.  Applicants  represent  that 
the  fee  payment  arrangement  will  be 
operated  in  a  manner  substantially 
identical  to  that  described  in  a  no-action 
letter.  Traveien  Insunmce  Company,  et 
al.  [W-7-93,  avail  Sept.  3. 1993). 

11.  No  sales  charge  is  deducted  fiom 
preraiiua  pasmMuts  under  the  Contracts. 
However,  to  pay  Travelers  for  its  oasts 
of  distributing  the  Contracts,  a 
contingent  deferred  sales  chaige 
("CDSC')  equal  to  5%  of  a  purchase 
payment  will  be  assessed  in  the  first  five 
years  following  such  payment  for 
certain  full  or  partial  surrenders.  After 
the  first  cbntzact  or  certificate  year, 
Contract  owners  may  surrender  up  to 
10%  of  their  contract  value  as  of  the 
first  valuation  date  of  any  given  contract 
year  without  incurring  a  CDSC  ("Free 
Withdrawal").  Free  Withdrawals  do  not 
apply  to  full  surrenders,  and,  under  IRA 
puns,  are  only  available  after  the 
annuitant  has  attained  age  59¥t. 
Additionally,  the  CDSC  is  not  assessed 
on  Contract  earnings  which  equal  (a) 
Contract  Vahw,  minus  (b)  the  sum  of  all 
purdiase  pe3rments  not  previoudy 
surrendered,  and  minus  (c)  the  amount 
of  the  Free  Withdrawal,  if  applicable. 

For  pwrpoeea  of  delenainmg  the 
CDSC.  surrenders  ivill  be  deemed  to  be 


taken  first  from  any  applicable  Free 
Withdrawal  amount,  then  from 
purchase  payments  on  a  first-in,  first- 
out  basis,  and  finally  from  Contract 
earnings  in  excess  of  any  10%  Free 
Withdrawal.  The  CDSC  cannot  be 
increased  during  the  life  of  the 
Contracts  and  may  be  waived  under 
certain  circumstances. 

Travelers  does  not  expect  that 
revenues  from  the  CDSC  will  be 
sufficient  to  cover  sales  and  distribution 
expenses  incurred  in  connection  with 
the  Contracts.  In  that  event,  the  excess 
distribution  costs  would  have  to  be  paid 
out  of  Travelers'  general  assets,  which 
may  include  profits,  if  any,  fiom  the 
mortality  and  expense  risk  charges 
assessed  under  the  Contracts.  In  some 
cases,  where  Travelers  may  expect  to 
incur  lower  sales  and  administrative 
expenses  or  perform  fewer  services,  it 
may,  in  its  discretion,  reduce  or 
eliminate  certain  administrative  and 
CDSC  charges. 

12.  A  charge  equal  to  an  effective 
annual  rate  of  1.25%  of  net  asset  value 
of  the  Subaccounts  will  be  imposed  to 
compensate  Travelers  for  bearing  certain 
mortality  and  expense  risks.  Of  3iis 
amount,  .625%  is  for  mortality  and 
.625%  is  for  expense  risks.  This  charge 
cannot  be  increased  during  the  life  of 
the  Contracts. 

13.  The  mortality  risk  arises  from 
Travelers'  contractual  obligation  to 
make  Annuity  Payments  for  the  life  of 
the  annuitant  under  annuity  options 
involving  fife  contingencies,  regardless 
of  the  annuitant's  longevity  and  any 
improvement  in  Ufe  expectancy 
generally.  Thus.  Travelere  assimies  the 
risk  that  the  annuitants,  as  a  class,  may 
live  longer  than. has  been  estimated  by 
its  actuaries,  so  that  payments 
guaranteed  for  the  Ufe  of  the  Contracts 
will  continue  for  longer  than  had  been 
anticipated. 

14.  Travelers  assumes  additional 
mortality  and  certain  expense  risks 
under  the  Contracts  by  its  contractual 
obligation  to  pay  the  death  benefit  in  a 
lump  sum  (or  in  the  form  of  an  annuity 
option)  upon  the  death  of  the  annuitant 
before  annuity  or  income  payments 
commence.  Also,  no  CDSC  will  be 
assessed  if  the  Contract  Value  is  paid  as 
a  death  benefit.  Travelers  also  asstunes 
an  expense  risk  under  the  Contracts 
because  the  administrative  charges  may 
be  insufficient  to  cover  actual 
administrative  expenses. 

15.  In  the  event  that  the 
administrative  charge  and  the  mortality 
and  expense  risk  charge  are  more  than 
sufficient  to  cover  Travelers'  costs  and 
expenses,  any  excess  will  be  a  profit  to 
Travelere.  While  Travelera  does  not 
expect  to  profit  from  the  administrative 


charges,  it  does  expect  a  profit  from  the 
mortality  and  expense  risk  charge.  Any 

Erofit  realized  from  this  charge  would 
B  available  for  any  proper  corporate 
purpose,  including  the  payment  of 
distribution  expenses  for  the  Contracts 
not  reim>»"rsed  by  the  CDSC. 

Applicants  Legal  Analysis 

1.  Applironts  request  an  order  imder 
Section  6(cj  af  the  1940  Act  granting 
exemptions  from  Sections  26(a)(2)(C) 
and  27(c)(2)  of  the  1940  Act  to  the 
extent  necessary  to  permit  the 
deduction  of  a  mortality,and  expense 
risk  charge  fiom  the  assets  of:  (a)  Fund 
VA  in  connection  with  the  offering  of 
Current  Contracts;  (b)  Fund  VA  in 
connection  with  the  offering  of  Future 
Contracts;  and  (c)  any  Other  Accoimts 
established  in  the  future  by  Travelers  in 
coimection  with  the  offering  of  Future 
Contracts.  Applicants  believe  that  the 
requested  exemptions  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  represent  that  the  terms 
of  the  relief  requested  with  respect  to 
any  Future  Contracts  funded  by  Fund 
VA  or  the  Other  Accounts  are  consistent 
with  the  standards  set  forth  in  Section 
6(c)  of  the  1940  Act.  Appficants 
represent  that  the  Futiu«  Contracts  will 
be  substantially  identical  in  all  material 
respects  to  the  Current  Contracts. 
Applicants  state  that  without  the 
requested  rehef.  Travelers  would  have 
to  request  and  obtain  exemptive  relief 
for  Fund  VA,  or  each  new  Other 
Account,  to  fund  Future  Contracts. 
Applicants  assert  that  these  additional 
requests  for  exemptive  relief  woidd 
present  no  issues  under  the  1940  Act 
not  already  addressed  in  this 
apphcation.  Further,  if  Travelers  were  to 
repeatedly  seek  exemptive  relief  with 
respect  to  the  same  issues  addressed  in 
this  application,  investors  would  not 
receive  additional  protection  or  benefit 
and  could  be  disadvantaged  by 
increased  overhead  of  Travelers. 
Applicants  argue  that  the  requested 
relief  is  appropriate  in  the  pubfic 
interest  because  the  refief  will  promote 
competitiveness  in  the  variable  annuity 
market  by  eliminating  the  need  for 
Travelers  to  file  redundant  exemptive 
applications,  thereby  reducing 
administrative  expenses  and 
maximizing  efficient  use  of  resources. 
Applicants  believe  that  both  the  delay 
and  the  expense  of  repeatedly  seeking 
exemptive  refief  would  impair 
Travelers'  abifity  to  effectively  take 
advantage  of  business  opportunities  as 
they  arise. 


3.  Section  6(c)  of  the  1940  Act 
authorizes  the  Commission,  by  order 
upon  appUcation,  to  conditionally  or 
unconditionally  grant  an  exemption 
fiom  any  provision,  rule  or  regulation  of 
the  1940  Act  to  the  extent  that  the 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

4.  Sections  26(a)(2MC)  and  27(c)(2)  of 
the  1940  Act,  in  relevant  part,  prohibit 
a  registered  unit  investment  trust,  its 
depositor  or  principal  underwriter,  from 
selling  periodic  payment  plan 
certificates  unless  the  proceeds  of  all 
payments,  other  than  sales  loads,  are 
deposited  with  a  quafified  bank  and 
held  under  arrangements  which  prohibit 
any  payment  to  the  depositor  or 
principal  underwriter  except  a 
reasonable  fee,  as  the  Commission  may 
prescribe,  for  performing  bookkeeping 
and  other  administrative  duties 
normally  performed  by  the  bank  itself. 

5.  Appficants  represent  that  the 
1.25%  mortality  and  expense  risk 
charge  is  reasonable  in  relation  to  the 
risks  assimied  by  Travelers  under  the 
Contracts  and  is  within  the  range  of 
industry  practice  for  comparable 
annuity  contracts.  This  representation  is 
based  upon  Traveler's  analysis  of 
pubUcly  available  information  about 
similar  industry  products,  taking  into 
consideration  such  factors  as  guaranteed 
minimum  death  benefits,  minimimi 
initial  and  subsequent  purchase 
payments,  other  contract  charges,  the 
manner  in  which  charges  are  imposed, 
market  sector,  investment  options,  and 
availability  of  the  contract  for  use  in 
quafified  and  non-qualified  plans. 
"Travelera  represents  that  it  will 
maintain  at  its  principal  office,  available 
to  the  Commission,  memoranda  setting 
forth  in  detail  the  variable  annuity 
products  analyzed  in  the  course  of,  and 
the  methodology  used  in,  and  the 
results  of,  its  comparative  review. 

6.  Applicants  acknowledge  that,  if  a 
profit  is  realized  from  the  mortafity  and 
expense  risk  charge,  all  or  a  portion  of 
such  profit  may  be  available  to  pay 
distribution  expenses  not  reimbursed  by 
the  CDSC.  Travelers  has  concluded  that 
there  is  a  reasonable  likelihood  that  the 
proposed  distribution  finnt^rHng 
arrangements  will  benefit  the  Separate 
Accoimts  and  investors  in  the  Contracts. 
The  basis  for  that  conclusion  is  set  forth 
in  a  memorandum  which  will  be 
maintained  by  Travelers  at  its  principal 
office  and  will  be  available  to  the 
Commission. 

7.  Travelers  also  represents  that  the 
Separate  Accounts  will  invest  only  in 
imderlying  mutual  funds  which  have 
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undertaken,  in  the  event  they  should 
adopt  a  plan  under  Rule  IZb^-l  to 
finance  distribution  expenses,  to  have  a 
board  of  directors  or  trustees,  a  majority 
of  whom  are  not  "interested  persons"  of 
the  such  fund  within  the  meaning  of 
Section  2(aKl9)  of  the  1940  Act, 
formulate  and  approve  any  such  plan. 

Conclosion 

For  the  reasons  set  forth  above. 
Applicants  submit  that  the  exemptions 
requested  are  necessary  dnd  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Invsstment  Management,  pursuant  to 
delflgated  authority. 
Marsaral  H.  McFarland. 
Depu  ty  Secretary. 
IFR  Doc.  94-27448  Filed  lt-4-04:  S:45  ami 
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SMALL  BUSINESS  ADMINISTRATION 

Portland  District  Advisory  CouncU: 
Public  Meeting 

The  U.S.  Small  Business 
Administration  Portland  District 
Advisory  Council  will  hold  a  public 
meeting  on  Thursday.  December  8, 1994 
from  1.  p.m  to  4:30  p.m.  and  Friday. 
December  9, 1994  from  8  a.m.  to  12 
noon  at  the  Surf  Sand  Motel,  Cower  & 
Rocli  Court  Street.  Cannon  Beach. 
Oregon  to  discuss  such  matter  as  may  be 
presented  by  members,  staff  of  the  U.S. 
Administration,  or  others  present. 

For  fiirther  information,  write  or  call 
Ms.  John  L.  Oilman.  District  Director, 
U.S.  Small  Business  Administration, 
222  SW.,  Columbia,  Suite  500,  Portland. 
OR  97201-6695.  (503)  326-5221. 

Dated:  October  31. 1994. 
Dorothy  A.  Overal. 

Acting  Assistartt  Administrator.  Office  of 

Advisory  Councils. 

(FR  Doc.  94-27466  Filed  11-4-94:  8:45  am) 
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60  State  Street.  Boston,  MA  02109,  for 
a  license  to  operate  as  a  small  business 
investment  company  (SBIC)  under  the 
Small  Business  Investment  Act  of  1958. 
as  amended.  (15  U.S.C  et.  sea.),  and  the 
Rules  and  Regulations  promulgated 
thereunder. 

The  initial  investors  and  their  percent 
of  ownership  of  the  Applicant  are  as 
follows:  ' 


[Application  No.  99000145] 

Pioneer  Ventures  Umitsd  Partnership 
II:  Notice  of  Filing  of  an  Application  for 
a  License  to  Operate  as  a  Small 
Business  Investment  Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SBA)  pursuant  to 
Section  107.102  of  the  Regulations 
governing  small  business  investment 
companies  (13  CFR  107.102  (1994))  by 
Pioneer  Ventures  Limited  Partnership  U, 


Name 

ageof 
oairier- 

ship 

General  Partner 

Pioneef  Ventures  Managemart. 

LP.  60  State  Street.  Boalon. 

MA  02109   .             

1.0 

Limited  Partners: 

City  of  Cambridge  Contnbutory 

Retirement  System.  795  Mas- 

sachusetts     Avenue.     Cam- 

bridge. MA  02139 

14.1 

MBTA     Retirement    Fund.    99 

Summer  St..  Suite  1700.  Boa- 

ton,  MA  021 10 

17.7 

Middtosex    County    Conlribulory 

RaHramenl  System,  New  Su- 

perior Courthouse.  East  Cam- 

bridge, MA  02141 _.^ 

14.1 

Ttw    Pioneer    Group.    Inc..    60 

Stale    Street.     Boston.    MA 

02109 

21.2 

Worcester   County    Conlribulory 

Retirement     System,     Court- 

house Room  3.  2  Main  Street. 

Worcester,  MA  01608 

14.1 

LimMad    Partners    owning    less 

than  10%  each 

17.8 

100X) 

Pioneer  Ventures  Limited  Partnership 
II  will  be  managed  by  Pioneer  Capital 
Corporation.  The  principal  shareholder 
and  officers  of  Pioneer  Capital 
Corporation  who  will  be  responsible  for 
management  of  the  Applicant  are: 


Percent- 

age 

Name 

Relationship  to 
manager 

owner^ 
ship  of 

marv 

ager 

Frank  M. 

PresJdenI 

0.0 

Polestra. 

Christopher  W. 

Vice  President .. 

0.0 

Dick. 

ChrisopherW. 

Vice  President .. 

0.0 

Lynch. 

Leigh  M.  MichI .. 

Assistant  V.P.  .. 

0.0 

The  Pioneer 

SharehoJder  

100.0 

Group.  Inc. 

The  applicant  will  begin  operations 
with  committed  capital  of 
approximately  $14.1  million  and  will  be 
a  source  of  debt  and  equity  financings 
for  qualified  small  business  concerns. 
The  applicant  will  invest  primarily  in 
technology,  industrial  products,  and 


consumer  businesses  located  in  the  Nev 
England  States. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
includii^  profitability  and  financial 
soundness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  publication  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street 
SW,  Washington,  DC  20416. 

A  copy  of  this  Notice  will  be 
published  in  a  newspaper  of  general 
circulation  in  Boston,  MA. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011.  Small  Business 
Investment  Companies) 

Dated:  October  27. 1994. 
Kabatt  D.  StUlman. 

Associate  Administrator  for  In\Tstment. 
(FR  Doc.  94-27534  Filed  11   4-94;  8:45  ami 
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DEPAirrMENT  OF  STATE 

Bureau  of  Political-Military  Affairs 
[PubHc  Notice  21  111 

Waiver  of  Missile  Technology 
Proliferation  Sanctions  on  Foreign 
Persons 

AGENCY:  Department  of  State. 
ACTION:  Determination  of  notice. 

On  November  1, 1994.  the  Under 
Secretary  of  State  for  Arms  Control  and 
International  Security  Affairs  executed 
the  following  determination: 

On  August  24,  1993, 1  determined  that 
the  Chinese  Ministry  of  Aerospace 
Industry,  to  include  China  Precision 
Machinery  Import/Export  Corporation 
(CPMIEC),  had  engaged  in  missile 
technology  proliferation  activities  that 
required  the  imposition  of  the  sanctions 
described  in  Section  73(a)(2)(A)  of  the 
Arms  Export  Control  Act  (22  U.S.C 
279b(a)(2)(A))  and  Section 
llB(b)(l)(B)(i)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2410b(b)(l)(B)(i)).  Accordingly,  the 
required  sanctions  were  imposed. 

Pursuant  to  section  73(e)  of  the  Arms 
Export  Control  Act  (22  U.S.C.  22797b(e)) 
and  section  1lB(b)(5)  of  the  Export 
Administration  Act  of  1979  (50  U.S.C. 
app.  2401b(b)(5)),  I  hereby  determine 


that  it  is  essential  to  the  national 
security  of  the  United  States  to  waive 
these  sanctions  with  respect  to  the 
foreign  person  named  above. 

This  waiver  shall  take  effect 
immediately,  20  wwking  days  having 
elapsed  since  my  intention  to  waive 
these  sanctions  was  notified  to  the 
Congress.  The  waiver  shall  remain  in 
effect  unless  revoked. 

Signed: 
Lynn  E.  Dovis, 

Under  Secretary  for  Arms  Control  and 
International  Security  Affairs. 

SUPPLEMENTARY  INFORMATION:  This 
waiver  also  applies  to  the  divisions, 
subunits,  and  any  successor  entities  of 
the  Chinese  Ministry  of  Aerospace 
Industry,  to  include  China  Precision 
Machinery  Import/Export  Corporation 
(CPMIEC).  Such  additicmal  entities 
include,  but  are  not  limited  to:  China 
National  Space  Administration,  China 
Aerospace  Corporation,  China  Precision 
Machinery  Import-Export  CorpK>ration, 
China  Great  Wall  Industrial  Corporation 
or  Group,  Chines?  Academy  of  Space 
Technology,  Beijing  Wan  Yuan  Industry 
Corporation  (a/k/a  Wanyuan  Company 
or  China  Academy  of  Launch  Vehicle 
Technology),  China  Haiying  Company, 
Shanghai  Astronautics  Industry  Bureau, 
and  China  Chang  Feng  Group  (a/k/a 
China  Changfeng  Company). 

As  a  resiilt  of  this  waiver,  the  U.S. 
government  will  no  longer  be  required 
to  deny  licenses  for  exports  to  the 
entities  described  above  or  to  activities 
of  the  Chinese  government  relating  to 
missile  development  or  production  or 
affecting  the  development  or  production 
of  electronics,  space  systems,  or 
equipment,  and  military  aircraft  of 
Missile  Technology  Control  Regime 
(MTCR)  Annex  equipment  or 
technology.  In  addition,  U.S. 
government  contracts  related  to  MTCR 
Annex  items  no  longer  are  prohibited 
with  these  entities. 

The  waiver  takes  efiect  as  of 
November  1, 1994,  and  shall  remain  in 
effect  unless  revoked. 

The  waiver  does  not  apply  to  the 
Pakistani  Ministry  of  Defense  (and  its 
divisions,  subunits  or  successors), 
which  also  was  sanctioned  on  August 
24. 1993.  Those  sanctions  remain  in 
place.  (See  Public  Notice  11857,  Federal 
Register  Vol.  58,  No.  165.  9/27/93.) 

Dated:  November  1. 1994. 
Thomas  E.  McNamara. 

Assistant  Secretary  of  State  for  Political- 
Military  Affairs. 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  49844) 
RIN  2105-AC19 

Statement  of  United  Stales 
International  Air  Transportation  Policy 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Request  for  comments  on  U.S. 
intematicmal  air  transportation  policy 
statement. 

SUMMARY:  This  notice  sets  forth  a 
statement  of  U.S.  international  air 
transportation  policy.  This  notice  is 
being  published  to  provide  interested 
persons  an  opportunity  to  comment  on 
the  statement. 

DATES:  Comments  must  be  received  no 
later  than  December  16. 1994. 
ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk,  Docket  49844. 
Department  of  Transportation,  400  7th 
Street,  S.W.,  Room  4107,  Washington, 
DC  20590.  To  facilitate  consideration  of 
the  comments,  we  ask  commenters  to 
file  twelve  copies  of  each  comment.  We 
encourage  commenters  who  wish  to  do 
so  also  to  submit  comments  to  the 
Department  through  the  Internet;  our 
Internet  address  is 

dot dockets@postmaster.dot.gov.i 

Note,  however,  that  at  this  time  the 
Department  considers  only  the  paper 
copies  filed  with  the  Docket  Clerk  to  be 
the  official  comments.  Comments  will 
be  available  for  inspection  at  this 
address  firom  9:00  a.m.  to  5:00  p.m., 
Monday  through  Friday.  Commenters 
who  wish  the  Department  to 
acknowledge  the  receipt  of  their 
comments  should  include  a  stamped, 
self-addressed  postcard  with  their 
comments.  The  Docket  Qerk  will  date- 
stamp  the  postcard  and  mail  it  back  to 
the  commenter. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Boyd,  Office  of  International 
Aviation,  Office  of  the  Assistant 
Secretary  for  Aviation  and  International 
Affairs,  U.S.  Department  of 
Transportation,  400  7th  Street  SW, 
Room  6412,  Washington,  DC  20590, 
(202)  366-4870;  or  Patricia  N.  Snyder, 
Office  of  International  Law,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Transportation,  400  7th  Street  SW. 
Room  10105.  Washington,  DC  20590. 
(202)  366-9179. 

SUPPLEMENTARY  INFORMATION:  This 
statement  of  U.S.  international  air 
transportation  policy,  which  was 


'  Our  X.400  e-mail  address  is  Ssdotdockets/ 
OUl=qm8il/0>hq/p>gov'HkM/asanmail/csM. 


developed  by  the  Department  of. 
Transportation  in  consultation  with  the 
Department  of  State  and  other  executive 
agencies,  sets  forth  obiectives  and 
guidelines  for  use  by  U.S.  Government 
officials  in  carrying  out  U.S. 
international  air  transportation  policy. 
Before  this  statement  is  finalized,  we 
will  carefully  consider  any  comments  " 
that  are  received.    - 

United  States  Inlemational  Air 
Transportation  PoUcy 

Introduction 

The  availability  of  efficient 
international  air  transportation  will 
greatly  enhance  the  future  expansion  of 
international  commerce  and  Uie 
development  of  the  emerging  global 
marketplace.  Worldwide,  travelers  and 
shippers  are  demanding  more  and  better 
quality  service  to  more  places.  U.S.  and 
foreign  airlines  are  responding  to  this 
demand  by  expanding  traditional  forms 
of  service  and  by  developing  new  and 
innovative  services.  Increased  demand 
and  the  variety  of  carrier  responses  to  it 
challenge  the  existing 
intergovernmental  system's  ability  to 
ensure  the  development  of  a 
competitive  air  transportation  system 
that  meets  the  needs  of  the  rapidly 
evolving,  expanding  and  increasingly 
integrated  international  aviation 
marketplace.  In  many  cases,  existing 
bilateral  agreements  impede  the  grouth 
of  the  marketplace. 

We  must  address  the  challenges 
presented  by  these  rapid  changes  to 
meet  our  future  air  transportation  needs, 
and  to  provide  our  aviation  industry 
with  the  environment  and  the 
opportunities  that  will  enable  it  to  grow 
and  compete  effectively  in  the  world 
market.  This  policy  statement  outlines 
our  approach  to  addressing  those 
challenges. 

Our  GoaL  Safe,  Affordable,  Convenient 
and  Efficient  Air  Service  fin-  Constuners 

As  established  in  our  last  aviation 
policy  statement  in  1978,  our  overall 
goal  continues  to  be  to  foster  safe, 
affordable,  convenient  and  efficient  air 
service  for  consumers.  We  continue  to 
believe  that  the  best  way  to  achieve  this 
goal  is  to  rely  on  the  marketplace  and 
unrestricted,  fair  competition  to 
determine  the  variety,  quality,  and  pnce 
of  air  service.  We  believe  that  this 
approach  will  provide  consumers  and 
shippers  with  more  and  better  service 
options  at  costs  that  reflect 
economically  efficient  operations  aixd 
work  best  to: 

•  Expand  the  international  aviation 
market; 

•  Increase  airlines'  opportunities  to 
expand  their  operations; 
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•  Increase  productivity  and  high- 
quality  {ob  opportunities  within  the 
aviation  industry;  and 

•  Promote  aerospace  exports  and 
general  economic  growth. 

Changing  Environment 

Growing  economic  interdependence 
among  nations — the  "globalization"  of 
the  world  economy — has  expanded 
demand  for  convenient,  reliable  and 
affordable  international  air  service. 
Demand  for  international  service  is 
growing  faster  than  demand  for  U.S. 
domestic  service,  and  most  major  U.S. 
airlines  are  now  providing  and  planning 
to  expand  international  operations. 
Between  1983  and  1993,  the 
international  component  of  U.S. 
airlines'  route  networks,  measured  in 
revenue  passenger  miles  (RPMs),  grew 
from  around  16%  to  over  27%.  U.S. 
airline  revenues  from  international  air 
service  nearly  tripled  from  $6.3  billion 
to  $17.6  billion.  Moreover,  forecasts 
indicate  that  U.S.  carrier  international 
trafRc,  measured  by  RPMs.  will  increase 
to  almost  one-third  of  their  total  system 
traffic  by  the  year  2000. 

Just  as  important,  the  pattern  of 
demand  for  international  service  has 
changed  considerably.  First,  the  regional 
distribution  of  U.S.  carriers' 
international  revenues  has  changed 
dramatically,  as  the  primary  focus  of 
carriers'  expansion  moved  beyond 
Europe  to  meet  new  demand  in  the 
emerging  markets  of  Asia,  the  Pacific 
Rim  and  Latin  America.  In  1983.  the 
Atlantic  accounted  for  48%  of  our 
carriers'  international  revenues,  while 
the  Pacific  accounted  for  32%.  By  1993. 
the  Pacific  had  grown  to  46%- while  the 
Atlantic  was  only  37%.  The  fastest 
growing  sectors  of  the  international 
aviation  market  are  new  and  relatively 
undeveloped  markets.  During  this  same 
period,  revenues  in  the  Pacific  grew 
286%,  In  Latin  America  151%  and  in 
Europe  116%.  Second,  from  1983  to 
1993,  the  number  of  international 
aviation  city-f>air  markets  in  which  U.S. 
airlines  participate  has  grown  by  more 
than  a  third,  reflecting  the  major 
expansion  of  air  service  and  carrier 
networks  throughout  the  world  and  the 
increased  dispersion  of  demand.  Many 
of  these  city-pair  markets  are  relatively 
small,  generating  only  a  few  passengers 
per  day. 

Towards  a  Globalized  Aviation 
Industry 

The  rapid  growth  of  demand  for 
international  air  service  and  the  wider 
dispersion  of  traffic  in  city-pair  markets 
are  primary  factors  influencing  the 
development  of  the  air  service  industry. 
Carriers  are  increasingly  finding  that 


they  cannot  remain  profitable  unless 
they  can  respond  to  this  changed 
demand.  To  compete  effectively, 
carriers  today  must  have  unrestricted 
access  to  as  many  markets  and 
passengers  as  possible. 

To  meet  demand  and  to  improve  their 
efficiency,  many  carriers  are  developing 
international  hub-and-spoke  systems 
that  permit  them  to  combine  traffic 
flows  from  many  routes  (the  "spokes") 
at  a  central  point  (the  "hub")  and 
transport  them  to  another  point  either 
directly  or  through  a  hub  in  another 
region.  Just  as  U.S.  carriers  developed 
hub-and-spoke  systems  to  tap  the  broad 
traffic  pool  in  the  domestic  market  and 
to  provide  the  most  cost-efficient  service 
for  hundreds  of  communities  that  could 
not  support  direct  service,  international 
air  carriers  are  developing  world-wide 
hub-and-spoke  systems  to  tap  the 
substantial  pool  of  international  dty- 
pairs.  Internationally,  an  even  larger 
portion  of  traffic  moving  over  hub-and- 
spoke  systems  will  reouire  the  use  of  at 
least  two  hubs  (e.g..  a  hub  in  both  the 
U.S.  and  Europe  for  a  passenger  moving 
from  an  interior  U.S.  point  to  a  point 
beyond  the  Europjean  hub).  This 
increases  the  complexity  and 
interdependence  of  the  components  of 
the  system  (both  the  spokes  and  hubs) 
and  the  importance  of  multinational 
traffic  rights  to  the  success  of  the 
system. 

As  a  result,  carriers  wishing  to 
establish  global  networks  require  a 
higher  quality  and  quantity  of 
supporting  route  authority  than  they 
have  sought  in  the  past.  Airlines  will 
become  increasingly  concerned  with 
every  market  that  enables  them  to  flow 
passengers  over  any  part  of  their  system 
network.  These  airlines  will  be  looking 
for  broad,  flexible  authority  to  operate 
beyond  and  behind  hub  points,  in 
addition  to  the  hub-to-hub  market 
between  two  countries.  At  present, 
governments  operating  in  a  bilateral 
context  naturally  focus  on  opportunities 
for  their  respective  carriers  to  serve  the 
local  market  between  their  two 
countries.  In  abilateral  context,  services 
destined  for  or  coming  from  third 
countries  receive  less  consideration.  In 
the  future,  governments  will  have  to 
adjust  their  focus  to  bargain  for  the 
bundles  of  rights  that  will  permit 
airlines  to  develop  global  networiis. 
Carriers  can  eitner  serve  markets 
themselves  (direct  service)  or  provide 
service  through  commercial 
arrangements  with  other  carriers 
(indirect  service),  whether  on  a 
traditional  interline  connecting  basis  or 
under  a  closer  commercial  agreement 
between  the  carriers,  such  as  code 
sharing.  Carriers  will  develop  service 


products — single-plane,  on-line 
connecting,  interline  connecting,  joint 
service — that  respond  to  the  preferences 
of  the  traveling  public  as  measured  by 
passenger  willingness  to  pay  for 
differences  in  the  quality  of  service  and 
that  take  into  account  their  cost 
structure  and  market  strategy.  To  the 
greatest  extent  possible,  airlines  should 
be  free  to  set  prices  and  ofler  various 
service  products  in  response  to 
passenger  preferences. 

Sigmficant  challenges  face  carriers 
wishing  to  develop  international 
networks  using  their  own  direct 
services.  They  need: 

•  Substantial  access  not  only  to  key 
hub  cities  overseas,  but  also  through 
and  beyond  them  to  numerous  other 
cities,  mostly  in  third  countries.  This 
type  of  access  is  not  readily  obtainable 
in  today's  bilateral  system  of  negotiating 
air  rights,  since  governments  can  only 
exchange  access  rights  to  their  own 
countries  and  cannot,  between 
themselves,  deliver  access  to  third 
countries,  thus  requiring  piecemeal 
negotiating  efforts  to  build  the  necessary 
package  of  rights; 

•  Access  to  a  large  number  of  gates 
and  takeoff/landing  slots,  frequently  at 
some  of  the  world's  most  congested 
airports.  It  may  become  increasingly 
difficult  for  carriers  to  gain  efl^ective, 
direct  access  to  certain  airport  facilities, 
including  some  in  the  United  States; 

•  Considerable  financial  resources  to 
establish  and  sustain  commercially 
successful  overseas  hub  systems;  and 

•  The  ability  to  obtain  mfrastructiue 
and  establish  market  presence  in  a  new 
region  quickly.  Existing  foreign 
investment  laws  can  effectively 
preclude  airlines  from  entering  new 
markets  in  one  of  the  most  efficient 
means  available:  merger  or  acquisition. 

Some  carriers  are  taking  on  these 
challenges  directly  and  are  striving  to 
develop  their  own  global  systems  of 
direct  service.  Other  carriers  have 
chosen  to  side-step  the  obstacles, 
turning  instead  to  a  new  network- 
building  technique;  cross-border 
marketing  alliances  that  link  traffic 
flows  between  established  hub-and- 
spoke  systems  in  key  cities  of  the 
Western  Hemisphere,  Europe  and  Asia. 
Some  of  these  alliances  involve  cross 
ownership,  while  others  do  not.  Under 
this  strategy,  the  linking  of  hubs 
requires  indirect  market  access  through 
code-sharing  or  other  cooperative 
marketing  arrangements.  Although  code 
sharing  has  become  a  widely-used 
marketing  device  for  airlines  and  is 
currently  the  most  prevalent  form  of 
commercial  arrangement,  further 
evolution  of  the  industry  and  its 
regulatory  environment  may  lead  to  new 


marketing  practices  that  could 
supplement  or  supplant  code  sharing. 
Code  sharing  ana  other  cooperative 
marketing  arrangements  can  provide  a 
cost-efficient  way  for  carriers  to  enter 
new  markets,  expand  their  systems  and 
obtain  additional  flow  traffic  to  support 
their  other  operations  by  using  existing 
faciUties  and  scheduled  operations. 
Because  these  cooperative  arrangements 
can  give  the  airline  partners  new  or 
additional  access  to  more  markets,  the 
partners  will  gain  traffic,  some 
stimulated  by  the  new  service,  and  some 
diverted  from  incumbents.  In  this  way, 
cooperative  arrangements  can  enhance 
the  competitive  positions  of  both 
partners  in  such  a  relationship. 

Increased  international  code-sharing 
and  other  cooperative  arrangements  can 
benefit  consumers  by  increasing 
international  service  options  and 
enhancing  competition  between 
carriers,  p>articularly  for  traffic  to  or 
from  cities  behind  major  gateways.  By 
stimulating  traffic,  the  increased 
competition  and  service  options  should 
expand  the  overall  international  market 
and  increase  overall  opportunities  for 
the  aviation  industry.  U.S.  airlines 
should  be  major  beneficiaries  of  this 
expansion  and  the  concomitant 
increased  service  opportimities,  given 
their  competitive  advantages. 

Moreover,  code  sharing  should  also 
enhance  domestic  competition.  Many 
international  passengers  traveling  to  or 
from  U.S.  interior  cities  use  domestic 
services  for  some  portion  of  their 
international  journey.  Code  sharing 
should  increase  competition  among 
domestic  carriers  to  carry  those 
passengers  on  the  domestic  segment  of 
their  international  journey. 

Although  we  expect  the  expansion  of 
cooperative  arrangements  to  be  largely 
beneficial,  there  may  be  some  negative 
effects.  The  greater  traffic  access  of 
participants  may  give  them  considerable 
com|>etitive  muscle,  and  we  may  need 
to  watch  for  harmful  effects  on 
competition. 

Global  systems  and  the  growing  use  of 
code  sharing  may  put  significant 
competitive  pressure  on  carriers  whose 
strategy  does  not  include  participation 
in  such  systems  or  in  code-sharing 
alliances,  or  whose  options  to 
participate  may  be  limited  due  to  the 
lack  of  potential  partners.  Such  carriers 
will  have  to  develop  other  commercial 
responses  to  compete  effectively.  We 
expect  these  presstues  and  responses  to 
lead  to  a  restructuring  of  service  and 
airlines,  similar  to  the  U.S.  domestic 
experience  in  the  1980s.  Overall,  cities 
and  consumers  will  probably  enjoy 
improved  service  and  access  to  the 
international  transportation  system. 


although  some  cities  may  have  fewer  or 
less  convenient  service  options  in  some 
markets  than  they  have  today.  Similarly, 
although  some  airlines  will  grow  and 
prosper,  others  will  not.  Overall,  this 
evolution  should  expand  the  level  and 
quality  of  international  air  service  for 
consumers. 

Code-sharing  arrangements  are 
designed  to  address  the  preference  of 
passengers  and  shippers  for  on-line 
service  from  beginning  to  end  through 
coordinated  scheduling,  baggage-  and 
cargo-handling,  and  other  elements  of 
single-carrier  service.  However, 
iimovative  service  products,  such  as 
code  sharing,  can  only  respond  to 
consumer  preferences  accurately,  and 
thereby  enable  the  marketplace  to 
function  efficiently,  if  constuners  make 
choices  based  on  ftdl  information. 
Therefore,  we  must  ensure  that 
airlines  give  consumers  clear 
information  about  the  characteristics  of 
their  service  product,  and  that 
consumers  can  distinguish  between 
code  sharing  and  other  forms  of  service. 
In  addition  to  the  two  types  of  global 
networks  (sole-carrier  systems  and  joint 
carrier  systems),  there  will  continue  to 
be  a  role  for  air  services  outside  of 
global  networks.  The  U.S.  experience 
with  deregulation  indicates  that — absent 
legal  barriers  to  entry — specialized 
competitors  will  enter  the  market  and 
discipline  the  pricing  and  service 
behavior  of  the  larger  network  operators. 
The  introduction  of  technologically 
advanced  aircraft  such  as  the  B-767,  the 
MD-11  and  the  B-777  make  direct 
service  on  longer  or  thinner  routes 
economically  viable.  Moreover,  airlines 
can  viably  serve  heavily  traveled  routes 
with  point-to-point  service. 

In  short,  as  indicated  by  our  domestic 
experience,  a  variety  of  service  forms — 
global  networks  witii  carriers 
participating  either  as  the  sole  provider 
or  as  participant  in  a  joint  network,  and 
regional  niche  carriers — can  exist  in  the 
international  aviation  market  and  the 
competition  among  these  services  will 
enhance  consimier  benefits  through 
efficient  operations  and  low  fares.  Thus, 
our  international  aviation  strategy 
should  provide  opportunities  for  all  of 
these  forms  of  service  so  that  we  realize 
the  benefits  from  maximimi  competition 
among  them. 

Our  airlines  are  well  positioned  to  be 
primary  participants  in  all  aspects  of  the 
future  global  marketplace.  In  recent 
years,  otu-  largest  domestic  carriers  have 
become  our  primary  international 
carriers,  replacing  specialized 
international  operators.  Alter  operating 
in  a  deregulated  domestic  market  for 
more  than  15  years,  our  carriers  have 
developed  operating  efficiencies  that 


,   give  them  a  cost  advantage  over  their 
major  foreign  competitors.  Moreover, 
the  financial  positions  of  our  carriers  are 
improving  due  to  their  cost-cutting 
measures  and  improving  economic 
conditions.  Coupled  wiSi  their  cost 
efficiencies,  their  improving  financial 
status  will  further  enhance  their 
competitive  capabilities.  Over  time, 
however,  trends  toward  privatization 
and  Increased  productivity  of  major 
foreign  competitors  may  affect  the 
current  cost  advantage  U.S.  airhnes 
enjoy.  We  must  try  to  provide  our 
carriers  with  the  flexible  rights  and 
economic  environment  that  will  enable 
them  to  respond  to  the  dynamics  of  the 
marketplace. 

Intergovemmoit  Aviation  Relations 

International  air  services  between  two 
nations  have  traditionally  been 
conducted  pursuant  to  bilateral 
agreements.  The  U.S.  National 
Commission  To  Ensure  a  Strong 
Competitive  Airline  Industry  and  the 
European  Union's  Comite  des  Sages  for 
Air  Transport  have  both  recognized  that 
the  bilateral  system  is  limited  in  its 
ability  to  encompass  the  broad, 
multinational  market  access  required  by 
the  new  global  operating  systems. 
Consequently,  progress  in  developing 
global  networks  has  been  and  will  be 
extremely  fragmented  and  may  preclude 
or  limit  the  development  of  efficient 
operations.  We  must  consider 
alternative  forums  for  international 
aviation  negotiations  and  agreements  in 
which  we  can  obtain  the  necessary 
broad  access  rights.  We  should  examine 
the  feasibility  of  achieving  multilateral 
air  service  agreements  among  trading 
partners.  Although  such  negotiations 
may  be  more  complex  and  difficult 
because  of  the  number  of  parties 
involved,  they  should  be  imdertaken 
when  they  present  a  reasonable  prospect 
for  further  liberalization. 

Moreover,  some  governments  are 
taking  steps  to  enhance  their  airlines' 
position  both  by  restricting  the 
development  of  new,  competitive 
services  and  by  tr3dng  to  overcome, 
through  government  fiat,  their  carriers' 
cost  disadvantages  that  make  it  difficult 
for  them  to  compete  against  U.S.  airlines 
in  a  free  market.  These  efforts  imderlie 
many  of  the  disputes  we  face  in 
international  negotiations  today. 

Such  coimtries  are  responding  to  the 
highly  competitive  integrated  and  global 
air  transportation  market,  in  which  their 
airlines  may  not  be  fully  prepared  to 
compete.  Most  foreign  airlines  are  only 
beginning  to  adapt  to  the  more 
competitive  operating  environment 
through  such  mechanisms  as 
streamlining  costs  and  reaUgning  their 
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operations  to  achiwe  ginetsi 
productivity  and  upei stiu{(  ■uiiramras. 
For  stale'owmed  airiines,  -pmBUgation  is 
an  important  initial  step  as  It  will  iead 
those  ftiriines  to  develop  coat-eificient 
operations  and.  in  the  ioiigei  teiiu,  to 
expand  their  markats.  These 
governments  abo  may  he  ivocting  to  the 
U.S.  airlines'  lecent  opeiating  succaaaet 
in  tiie  international  aviation  market, 
which  are  laoci^y  attributabie  to  the  U.S. 
airlines'  oroductivity  aad  competitive 
gains. 

Some  national  gevamments  continue 
to  give  their  aational  airlines  financial 
aid.  Some  also  distort  the  marketplaoe 
hy  permitting  their  oatienal  eirHnes  to 
maintain  ground-handling  and  other 
monopolies,  by  danying  airlines  accest 
to  necessaiy  airport  facilities,  or  by 
allowing  user  fees  that  equalize  cost 
differentials  between  carriers.  These 
actions  distort  competition  and  deprive 
the  aviation  system  and  consumers  of 
the  benefits  that  graater  cost  efficiency 
and  lower  prices  would  encourage,  fai 
the  long  run.  these  efforts  will  wiork 
against  tlm  overall  best  interest  of  the 
world  economy.  Moreover,  they  will  be 
unsuccessful  in  providing  long-term 
protection  against  the  devetopiing  global 
aviation  systems  liecaose  no  individual 
government  can  contiol  all  facets  of  tts 
airlines'  marketplace. 

U.S.  Q>|mieii 

We  have  etittined  above  our 
expectatiens  about  the  future  of  the 
world  air  transportation  industry  and 
the  role  of  U.S.  airlines.  We  expect  that 
inlemational  operations  will  depend 
more  on  traffic  Sows  from  multiple 
countries.  In  light  of  our  goals,  racent 
developments  in  the  marlret  and 
industry,  and  the  positions  and  actions 
of  our  trading  parteers.  we  ha  ^ 
designed  our  international  aviation 
strategy  to  meet  the  following 
objectives: 

•  Increese  the  variety  of  price  and 
service  options  available  to  consuaaen. 

•  Enhance  the  acxoas  of  U.S.  cities  to 
the  international  air  transportatien 
system. 

•  Provide  caniass  with  uaraatricted 
opportunities  to  doeehip  types  of 
service  and  syataoa  baaiad  «n  their 
aaaaaaoMMt  of  aaaikalpiace  demand: 
—These  opportunities  akettki  include 

unrastiialod  rights  foririrlkMS  to 
everale  tietwaen  international 
gateways  by  w«y  of  any  point  and 
beyond  to  any  point,  at  tlie  discretion 
of  airline  management.  Carriers 
should  be  able  to^mrsue  both  direct 
service  naing  their  own  equipment 
and  indiract  service  through 
commercial  ralation ships  with  other 
i:amen^ 


Saiviceop|WJttmdtiesshottldnot'fae 
restricted  in  any  maimer,  such  as 
lestiictloBS  on  ftequancies,  capacity 
or  equipment,  so  that  earners  may 
prmide  levels  of  service 
conninmsurate  to  market  demand; 

— Carriers'  abttltyto  set  prices  should 
also  be  uxuestricted  to  create 
maximum  incentives  tor  cost 
efficiencies  and  to  provide  consumers 
with  the  benefits  of  price  competition 
and  lower  fares: 

— These  opportunities  should  apply  not 
only  to  scheduled  services,  but  also  to 
cargo  and  charter  opportunities, 
because  of  their  growing  importance 
to  the  world's  economy. 

•  Ensure  tiut  competition  is  fair  and 
the  playing  heii  is  level  by  eliminating 
marketplace  distortions,  such  as 
govemmant  subsidiee,  restrictions  on 
carriers'  ability  to  conduct  their  o«ni 
oyenitians  and  ground-band  ling,  and 
unequal  access  to  infrastructure, 
facilities,  or  marketing  channels. 

•  Encourage  tiM  developaasBt  of  the 
moat  coat-efbctiee  aad  prododiwe  ah^ 
transportation  iadoatry  that  wrill  be  host 
equipped  to  Lompate  in  the^lahal 
aviation  marketfdace  at  all  lOTralaaad 
with  all  types  of  service: 

— Infrastructure  needs  should  be 
addi  eased  end  unnecessary  ngulator> 
barriers  ebminated. 

— Privately  held  aiiiiaea  have  better 
incentives  to  redooe  coMs  and 
respond  to  puWic  demand.  Therefore, 
as  we  have  in  the  past,  we  will  be 
suppoilive  of  governments  wishing  to 
privatize  their  airUnes  ao  that  their 
privatisation  efforts  will  be 
sticoeasful;  and 

— Reduce  barriers  to  the  creation  of 
global  aviation  systems  such  as 
limitations  on  croas-boide' 
investments  wherever  possible. 

Plan  of  Action 

We  recogniae  that  considerable  time 
and  effort  will  boToqnirad  to  achieve  an 
open  aviation  regime  worldwide.  VS(e 
can  get  there  by  making  a  concerted 
effort  to  etiminate  the  obetades  to  tiiat 
regime  and  by  triiing  a  saofe  strategic 
and  long-term  approach  to  our  overall 
international  aviation  policies.  At  a 
minimum,  we  must  increese  owfbcus 
on  emerging  markets  and  their 
contribution  to  global  networks;  build  a 
coalition  of  tike-minded  trading 
partners  committed  to  the  principles  of 
free  trade  in  aviation  servioes;  work 
closely  with  our  trading  partners  to 
addraaa  their  concerns;  develop  new 
incentives  for  encotnaging  market 
reform,  such  as  increased  opportunities 
fur  croas-berder  investment  in  airlines; 
and  devise  ahematives  to  the  bilateral 


aviation  system  ftvadhieviiig  our 
obiecttves.  We  era  ^annching  our  new 
initiatives  to  create  beer  trade  in 
aviation  services  by  taking  the  following 
steps: 

•  Extend  invitations  to  enter  into 

open  aviation  agreements  to  a  group  of 
cetmtries  diat  share  our  liberalization 
vision  and  offer  important  flow  trafhc 
potential  ibr  otir  cairisn  even  tiiinq;^ 
they  nucyiiave  UmttedTliiTd  and  Fourth 
Freedom  tnffic  potential.  This  would 
assist  the  development  of  gh^nl  systems 
and  increase  the  momentum  for  further 
woridwide  liberalization. 

«  Give  priority  to  trailding  aviation 
relationsUps  between  the  Unitad  States 
and  potential  growth  areas  in  Asia, 
Sou&  America  and  Central  Europe.  This 
recognizes  'fte  importance  of  these 
trading  paftueis  and  the  need  to  provide 
air  transportation  to  support  tiiose 
developing  trade  markets.  It  will  also 
make  available  new  markets  to  build 
global  networks. 

•  Renew  efforts  to  at^eve  liberal 
agieoiueulk  wiA  trading  partners  with 
whic^  otn*  aviation  relationships  lag 
behind  those  of  our  general  trade 
advancements,  such  as  Canada  and  tiie 
United  Kingdom. 

•  Emphnizethe  importance  of 
economic  analysis  in  developing 
DoUcies  and  strategies  for  achieving  our 
overall  aviation  goals.  This  wHl  enable 
us  to  remain  ftxnised  on  the  overall 
strategic  collectives,  tmderstand 
developments  in  the  Industry  and 
market,  and  plan  for  the  future. 

•  Seek  changes  in  U,5.  airline  foreign 
investment  law,  if  necessary,  to  enable 
us  to  obtain  our  trading  partners' 
agreements  to  liberal  arrangements. 

•  Increase  our  efforts  to  reai^  out  to 
Congress  and  constituent  groups,  suci 
as  consumen.  multinational 
corporations  (atiaalt  manufacturen, 
telecommunications,  travel  end  hotel 
industries),  cities,  airlines,  labor  and 
travel  agents  to  team  tiielr  anticipated 
needs  over  a  3-5  3rear  period.  This  will 
provide  us  with  valuable  information 
for  developing  our  positions,  as  well  as 
enlisting  their  support  in  pushing  for 
greater  liberalization. 

«  Establish  stronger  connections  with 

U.S.  gevennnent  agencies  whose 
functions  are  to  Tiromote  U.S.  business 
and  trade  interests  (e.g..  Department  of 
Commerce  and  the  &qxnt/import  'Baidcl 
to  ensure  that  we  shoe  a  single  vision 
of  the  fnture  oiobal  marketplace. 

Given  the  diTBrse  positions  of  om 
trading  partueis  and  their  varying 
degrees  of  wilhngness  to  liberalize 
avtation  relations,  we  ntrast  also  have  a 
strategy  for  deating  with  cotmtries  that 
are  not  prepared  or  willing  to  join  ns  in 
moving  quickly  to  an  tuwestricted  air 


service  regime.  Our  approach  is  a 

Eractical  one:  it  proposes  to  advance  the 
beralization  of  air  service  regimes  as 
far  as  our  partners  are  willing  to  go,  and 
to  withhold  benefits  from  those 
countries  that  are  not  willing  to  move 
forward.  Specifically,  we  will  pursue 
the  following  strategy: 

1.  We  will  offer  liberal  agreements  to 
a  country  or  group  of  countries  if  it  can 
be  jtistified  economically  or 
strategically.  We  will  view  economic 
value  more  broadly  than  we  have  in  the 
past,  in  terms  of  both  direct  and  indirect 
access  and  in  terms  of  potential  future 
development.  Moreover,  there  may  be 
strategic  value  in  adopting  liberal 
agreements  with  smaller  countries 
where  doing  so  puts  competitive 
pressure  on  neighboring  countries  to 
follow  suit. 

2.  We  recognize  that  some  countries 
believe  that  they  can  resist  the  trend  of 
economic  forces  and  continue  to  control 
access  to  their  markets  tightly.  We 
believe  that  they  caimot,  and  that 
attempts  to  do  so  will  ultimately  fail. 
Nevertheless,  we  will  work  with  these 
countries  to  develop  alternatives  that 
address  their  immediate  concerns  where 
this  will  advance  our  international 
aviation  policy  objectives.  We  will 
examine  alternative  approaches  that 
may  include  departing  from  established 
methods  of  negotiation  (perhaps 
negotiations  with  two  or  more  trading 
partners);  try  to  develop  service 
opportunities  for  the  foreign  airline  to 
make  service  to  the  U.S.  more 
economically  advantageous  for  it;  and 
continue  our  efforts  to  help  those 
governments  and  their  constituencies 
appreciate  the  benefits  that  unrestricted 
air  services  can  bring  to  their  economies 
and  industries. 

While  we  work  with  such  coimtries, 
we  can  consider,  in  the  interim, 
transitional  or  sectoral  agreements. 

Transitional  agreements — Under  this 
approach,  we  would  agree  to  a  specified 
phased  removal  of  restrictions  and 
liberalization  of  the  air  service  market. 
This  approach  contemplates  that  both 
sides  would  agree,  from  the  beginning, 
to  a  completely  liberalized  air  service 
regime  at  the  end  of  a  certain  period  of 
time. 

Sectoral  agreement— Traditionally, 
aviation  agreements  have  covered  all 
elements  of  air  transportation  between 
two  countries.  However,  as  a  first  step, 
we  can  consider  agreements  that 
eliminate  restrictions  only  on  services 
in  specific  aviation  sectors,  such  as  air 
cargo  or  charter  services. 

3.  For  countries  that  are  not  willing  to 
advance  liberalization  of  the  market,  we 
will  maintain  maximum  leverage  to 
achieve  our  procompetitive  objectives. 


We  can  limit  their  airlines'  access  to  the 
U.S.  market  and  restrict  commercial 
relations  with  U.S.  airlines.  When 
airlines  request  authority  to  serve 
restricted  bilateral  markets  that  is  not 
provided  for  under  an  international 
agreement,  we  will  consider  their 
requests  on  a  case-by-case  basis  in  light 
of  all  oiu-  policy  objectives,  including, 
inter  alia: 

•  Whether  approval  will  increase  the 
variety  of  pricing  and  service  options 
available  to  consumers; 

•  Whether  approval  will  improve  the 
access  of  cities,  shippers  and  travelers  to 
the  international  air  transportation 
system; 

•  The  effect  of  the  proposed 
transaction  on  the  U.S.  airline  industry 
and  its  employees.  In  this  regard,  we 
will  ascribe  greater  value  to  code- 
sharing  arrangements  where  U.S. 
airlines  provide  the  long-.haul 
operations.  We  will  also  recognize  the 
greater  economic  value  of  such 
arrangements  where  the  services 
coimect  one  hub  to  another;  and 

•  Whether  the  transaction  will 
advance  our  goals  of  eliminating 
operating  and  market  restrictions  and 
achieving  liberalization. 

If  aviation  partners  fail  to  observe 
existing  U.S.  bilateral  rights,  or 
discriminate  against  U.S.  airlines,  we 
will  act  vigorously,  through  all 
appropriate  means,  to  defend  our  rights 
and  protect  our  airlines. 

Conclusion 

We  are  living  through  a  period  in 
which  international  aviation  rules  must 
change.  Privatization,  competition,  and 
globalization  are  trends  fueled  by 
economic  and  political  forces  that  will 
ultimately  prevail.  Governments  and 
airlines  that  embrace  these  trends  will 
far  outpace  those  that  do  not.  The  U.S. 
government  will  be  among  those  that 
embrace  the  future. 

(Authority  Citation:  49  U.S.C.  40101. 40113, 
41102,  41302,  and  41310.) 
Dated:  October  31, 1994. 
Patrick  V.  Murphy, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs,  Department  of 
Transportation. 
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SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  that  the  November 
8, 1994,  meetmg  of  the  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  general  aviation  and  business 
airplane  issues  (59  FR  53509)  has  been 
canceled. 

FOR  FURTHER  INFORMAHON  CONTACT:  Ms. 
Carolina  E.  Forrester,  Office  of 
Rulemaking  (ARM-206).  Federal 
Aviation  Admiiiistration,  800 
Independence  Ave.  SW,  Washington, 
DC  20591,  telephone  (202)  267-9690, 

Issued  in  Washington,  DC,  on  November  1, 
1994. 

Quia  A  Christie, 

Director.  Office  of  Rulemaking. 

[FR  Doc.  94-27524  Filed  11-4-94;  8:45  am) 
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Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  General 
Aviation  and  Business  Issues 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  meeting  cancellation. 


Flight  Service  Station  at  Bethel,  AK; 
Notice  of  Change  in  Facility  Operation 

Notice  is  hereby  given  that  on  or 
about  November  5, 1994,  the  Flight 
Service  Station  at  Bethel,  Alaska,  will  be 
closed.  Services  to  the  general  aviation 
public  formerly  provided  by  this  facility 
will  be  provided  by  the  Automated 
Flight  Service  Station  at  Kenai.  Alaska. 
This  information  will  be  reflected  in  the 
FAA  Organization  Statement  the  next 
time  it  is  reissued.  Section  313(a)  of  the 
Federal  Aviation  Act  of  1958,  as 
amended,  72  Stat.  752;  49  U.S.C.  App. 
1354(a).  • 

Issued  in  Anchorage,  Alaska,  on  October 
18, 1994. 

Jacqueline  L.  Smith. 

Regional  Administrator,  Alaskan  Region. 
(FR  Doc  94-27525  Filed  11-4-94;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

PulMic  information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

November  1, 1994. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1980, 
Public  Law  96-511.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  hsted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
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:  In  oHlflrte  ■■■( 
liB<fthMrtnndaN»>to 
beputmHt  afiHw  IHMBry ,  «n  tebair  «( 
the  IfiiBl  awiiiwaewiii—.ii 

^.        l<rf 

the  form  dMcribed  below  by 

by  close  of  btMtaMM  Nowwbcr  as.  ««»4. 

Intemai  Kerenm  SeifiuB  (IKS) 

OMfi  number:  154»-uae 

Form  MjjRb«r;  DtS  Fonn  8428 

Type  of  Review:  Revision 

Title:  Kocspture  of  iVdeiBl  Mmlgege 

Subsidy 
Description:  Form  8828  is  needed  to 

compute  the  eection  143tiii)4ax  en 

mcaftam  of  the  Sedeml  ■abeiriy  boa 

use  of  qualified  mnrtpp^nads  sari 

mortgage  credit  certificates  in  cases 

where  the  financing  is  provided  after 
1  the  haam  SMbjeat  te  the 
jiseekldttitiig<i»fa»t> 

years  alter  financing  was  provided. 

IRS  uses  the  inibimation  to  determine 

that  the  pcoper  amount  ofTedaral 

subsidy  is  recaptuied. 
Respondeats:  individuals  or  households 
Estrmated  Number  of  Responrlntts/ 

Recurdknpers:  1 .000 
Estirnated  Burden  Hours  Ptr 

ttesponuBirt/Reconncfleper.' 

Reuirdkeeu iiig— 28  minutes 

teeming  aoout  the  law-er  Hie  form — 
23  minutes 

Prspering  the  fonn — 1  how,  20 
minutes 

Copying,  aseerahliag  andaendiag  the 
form  to  the  IRS — 20  minutes 
Frequency  of  Response:  Other  jlw  fwer 

ofaaWefixaBe) 
Estimated  Total  JUpmiit^ 

Recordkeeping  Burden:  Ua2  houxs 
Cleamnce  Officer  Carrick  Shear,  (202) 

622-3869,  Intemai  Revenue  Service. 

Room  5571.  mi  Constitution 

AvaMM.  NMT^  Waahii^laic  DC  20234. 
OMB  Reviewer:  Milo  Sunderhauf,  (202) 

39S-7348. 

102M.Wear^ 
I  Building,  Washington.  DC 

20503. 
Uis  K.  Holland. 

Depertntenta)  Rpports  Maiwg&wettt  Officer. 
|FR  Doc  94-2T536nied  11-«-e4:B:45  ami 
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UMI 


raperwofkBecfaiction  Act  ofino. 


Public  Law  te-eai .  Copiaa  ef  the 
suliinlssi— (s)iay \U  ^HaieeJl hf 
calling^ke  TtmmmfVmwmi  Oewance 
Officer ltaled.nii—iiili  iiiiiiiiegthis 
tnfanneti— c*»aeiiaD  she  elB  he 
addrasaad  le  tbeCMB  wwlonui  Mated 
and  to  the  l^pseaevy  vspertment 
Qesseece  OScar.'OepBfttBant'Oi  vie 
Traesiiiy .  Keen  21 W,  V«254<ew  Yeii 
Avenue,  NW.,  Washington,  DC  20220. 


Bui 

Firearms  (BATF) 

OMB  Number:  «12-0Ttt 

fom  Number  ATTT  2146  (5200.17) 

Type  of  Heview:  Bxtemion 

Tide:  Bond-Drawback  of  Tax  on 
Tobacco  Prodncts,  Qgarette  Papers  or 
Tabes 

Description:  The  bond  is  necesnty  to 
secure  peymeut  fortdbeoeo  articles  on 
which  a  drawbeA  (lefuad  onlariffar 
other  tax)  has  been  ciatmed  and  paid. 
The  bond  will  secure  payment  in  Ihe 
event  that  a  claim  was  not  lawfully 
refunded.  The  bond  describes  tiie 
particular  conditions  imder  whitih  the 
surety  company  and  drawback 
claimant  adhere  to  a  description  of 
what  the  bond  covers. 

Respondents:  Businesses  or  other  ior- 
profit.  Small  businaaaes  or 
organizations 

Estimated  Number  of  Bespoadeats:  SO 

Estimated  Burden  Hours  Per 
Respondent:  1  hour 

Frequency  of  Response:  On  occasion 

Estimated  Total  Reporting  Bim4em:'90 
hours 

OMB  Nmnber:  tStt-atMa 

fbrai  Monier  ATF IBC  Siao/1 

Type  ofRmHemr.  I 

rifcrUsnle^dl 
RecarasMetalBtoad  fajr  J 

DBScrf/i6oB:ATFi 
■eerdsto' 


quantity  of  beer  i 

tax  and  fsmeved  without  yqyieent  of 

tax. 
Respondents:  Buaiaassaa  or  other  iar- 

profit.  Small  businesses  or 

oiganiiations 
Estimated  Number  ef  Beomrdkeepers: 

535 
Estimated  Buiden  Hmtrs  Per 

Recordkeeper:  1  hour 
Frequency  of  Response:  On  occasion 
Estimated  Total  Recordkeeping  Burden: 

1  hour 
OMB  Number:  1512-0390 
fomj  Numiber:  ATFF98B0.19 
Type  o/liBifaw:fb<s— ion 
Tide:  ReqeeM  lui  Bli|iiialthm  of  Offense 
Description:  The  tefsfitina  providad 

on  this  fom  detsiniiii  whaiheran 

applicant  is  ellfible  to  receive  a 

Fedesallioaoaeorpetaut.  If  en 


applicant  eppliaa 'fere  uoeiise  or 
fanBiteBKl%eseB^eRest  recera 
CBa^eeoe^aie^^oMnion  or  reoerai'er 
State  lew  ^bb  niere'ia ho  recoitl 
present  of  "the  dispueMten  of  4ie 
aiuii(>).  the  fonn  iseent  to  the 
cmtedien  er  raeeids  to  ascertain  ^le 
disposition  of  thesaae. 
Respondents:  Btete  or  local  governments 
Dettmetea  FPUffioer  of  HaspemfeifTsr 

3,000 
Estim&ted  Burden  Hours  Per 

neepontient:  30  tnieittes 
Freyiswcy  of  tteeponee:  On  eecestee 
Ettimtted  Tetal  Reparfing  Btinkm: 

OMB  Nmmher  1512-0478 

Fomi  ftumber.  ATF  KBC  5 WO/S  end 
ATFHEC5irJ/4 

Type  of  fie  >le  w  ■  Extension 

Title:  Marks  on  Equipment  and 
Stmctnies  tSlMfS).  Marks  and  Labels 
on  Cootalners  of' Beer  (5130/4) 

Desci  tpUon  .*  MsnLS.  etgns.  and 
calibMftsoBs  we  Beoessny  en 
equipBMBt  end  stmctuies  for 
identi^ftig  major  equlpiueuL.  Tor 
accurate  deleiuiination  of  tank 
Luuteiits.  and  sagiegatiao  of  taxpaid 
end  aeiSMxpeid  beer.  Marks  and 
labds  m  miilwliiers  of  beer  are 
necessary  to  inform  consumers  of 
ccnteiiien  contents,  and  to  identify 
tfae^iewei  end  place  of  production. 

Respondents:  BMsmuaaas  er  other  for- 
piroBt,  Snan  businesses  or 
oiganizatians 

Eitnnuteo  vioKiber  Cffnecoroioeepers: 
535 

Esttntoted  Sui'ueii  Hours  Per 
Recoi  iSkeepei .  1  hovr 

FreuwetKy^f  ^eeponee:  Kyn  occesion 

n0knalud  Telaf  ftujeriftweping  9urdan: 


SUMMARY:  Notice  is  her^  given  that. 
pursuant  to  19  CFR  111.51(a).  the 
following  Customs  broker  license  has 
been  cancelled  due  to  the  de^h  of  the 
broker.  This  license  was  issued  in  the 
Los  Angeles  District. 
Delores  C.  Hand — laoaase  no.  6320 

Oaud:  NovaraiMr  1, 19M. 
Philip  Merger. 

Director,  Office  ofTmde  Operations. 
IFR  Doc  94-27426  Filed  1 1-4-M;  &45  am| 
BH.UN0C00E' 


Clearance  Officer:  Robert  W. 
(202)  027-41996,  Burean  of  Alcohol, 
Tobacco  and  Firaenns,  Room  3200, 
650  Meaaadnwrtls  Aivenue,  NW. 
Wasfaiaston,  DC  202W. 

OMB  Rav^wer  lUBh)  Senderfaauf  (202) 
395—7940,  Office  of  Managenent  and 
Budget.  Iteem  10Z26,flew  Executive 
Ofnoe  ouiKung,  VrBSliln^ton,  DC 
20S03. 


DepartmentrntliepoftsVlartagement  Officer. 
(FR  Doc  M-nt7fia7  Fiiad  11-4-M;  8:45  ami 


Custom*  Senile* 


License  CanceliaHon 

roeNCY:  U.S.  C^ustoms  Service. 
Department  of  the  Treasury. 
ACnOH:  Oaaeral  Notloe. 


19  94 
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TNs  acdion  of  ttw  FEDERAL  REGISTER 
contakit  nolioMofmMtings  published  under 
ttw  "Qovemmanl  in  ttw  Sunshina  ACT  (Pub. 
L  94-409)  5  U.S.C.  552b<a)<3). 


COMM»8ION  ON  CIVIL  mOHTS 

DATE  AND  TME:  Friday,  November  18, 
1994  9:30  a.m. 

PLACE :  U.S.  Commission  on  Qvil  Rights, 
624  Ninth  Street,  NW.  Room  540. 
Washington.  DC  20425. 

STATUS:  Open  to  the  Public. 

AfBiida 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  October  Meeting 

m.  Announcements 

rV.  Staff  Director't  Raport 

V.  Slate  Advisory  Committee  Reports 

•  The  Retention  of  Minority  Students  in 
Colorado  Public  Institutions  of  Higher 
Education:  Fort  L«wis  and  Adams  State 
Collegaa  (Colorado) 

•  Race  Relations  in  Wastam  Nebraska 
(Nebraska) 

•  Hate  Crime  in  Ohio  (Ohio) 

VI.  Futiire  Agenda  Items 


Hearing  impaired  persons  who  will 
attend  the  meeting  and  require  the 
services  of  a  sign  language  interpreter 
should  contact  Betty  Edxniston. 
Administrative  Services  and 
Qearinghouse  Division  (202)  376-8105 
(TDD  202-376-8116  at  least  five  (5) 
days  before  the  scheduled  date  of  the 
hearing. 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Barbara  Brooks,  Press  and 
Communications  (202)  376-8312. 

Dated:  November  3. 1994. 
EauM  Monroig, 
Soiicitor. 

IFR  Doc.  94-27631  Filed  11-3-94  1:03  pm) 
MixMQCoot  sns-ai-M  ° 

NATIONAL  CREDIT  UNION  ADMMtSTRATION 

Notice  of  Meeting 

TME  AND  DATE:  9:30  a.m.,  Thursday, 

November  10.  1994. 

PLACE:  Board  Room.  7th  Floor,  Room 

7047. 1775  Ehike  Street.  Alexandria. 

Virginia  22314-3428. 

STATUS:  Open. 


MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  Minutes  of  Previous  Open 
Meeting. 

2.  Final  Rule:  Part  704,  NCUA's  Rules  and 
Regulations,  Corporate  Credit  Unions. 

3.  Appeal  of  Denial  of  Field  of  Membership 
Expansion  Request  by  Steel  Works 
Community  Federal  Credit  Union.  Weirton, 
West  Virginia. 

4.  Final  Rule:  Amendments  to  Part  707, 
NCUA's  Rules  and  Regulations,  Truth  in 
Savings,  and  Addirion  of  Appendix  C  to  Part 
707,  OfTicial  Staff  Interpretations. 

5.  Proposed  Interpretative  Ruling  and 
Policy  Statement  on  the  Establishment  of  a 
Supervisory  Review  Committee. 

6.  Central  Liquidity  Facility  Bylaws. 

7.  Central  Liquidity  Facility  Investment 
Policy. 

8.  Overhead  Transfer  Rate  Fiscal  Year 
1995.  1996  and  1997. 

9.  Fiscal  Year  1995  Operating  Fee  Scale. 

FOR  MORE  INFORMATION  CONTACT:  Becky 

Baker,  Secretary  of  the  Board, 

Telephone  (703)  518-«304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  94-27696  Filed  11-3-94:  3:49  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule.  Proposed  Rule. 
ana  Notice  documents.  These  corrections  are 
prepared  by  the  Ofifice  o<  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940816-421SI 
RIN  0693-AA70 

Approval  of  Federal  Information 
Processing  Standards  Publication  189, 
Portable  Operating  System  Interface 
(Posix);  Part  2:  Shell  and  Utilities 

Correction 

In  notice  document  94-25049 
beginning  on  page  51415  in  the  issue  of 
Tuesday,  October  1 1. 1994.  make  the 
following  corrections: 

1.  On  page  51416.  in  the  2d  column, 
in  the  first  full  paragraph,  in  the  17th 


and  18th  line^  the  words  "the 
associated"  should  read  "compliant 
with  the". 

2.  On  the  same  page,  in  the  third 
column,  in  the  third  and  fourth  lines, 
"c-r*  should  read  "c|l". 

3.  On  page  51417,  in  the  first  column, 
under  the  heading  "Recommendations" 
in  paragraph  2,  in  the  second  line, 
"interference"  should  read  "interface" 
8ILUNC  cooe  tsos-oi-o 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
SO  CFR  Part  20 
RIN  1018-AA24 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Game  Birds  in  the 
Contiguous  United  States,  Alaska. 
Hawaii,  Puerto  Rico,  and  the  Virgin 
Islands 

Correction 

In  rule  document  94-21510  beginning 
on  page  45588  in  the  issue  of  Thursday. 


Federal  Register 

Vol.  59,  No.  214 

Monday,  November  7.  1994 


September  1, 1994  make  the  following 
corrections: 

§20.104    [Corrected] 

1.  On  page  45592.  in  §  20.104.  in  the 
Atlantic  Flyway  table,  in  the  ninth  iine. 
in  the  fifth  column.  "Sept.  25"  should 
read  "Sept.  15". 

2.  On  page  45593.  in  the  same  section, 
in  the  Mississippi  Flj'way  table,  in  the 
sixth  line,  in  the  fourth  column.  'Sept. 
27"  should  read  "Sept.  17". 

3.  On  the  same  page,  in  the  .same 
section,  in  the  same  table,  in  the  12th 
line,  in  the  3rd  column.  "Oct.  25" 
should  read  "Oct.  15". 

4.  On  the  same  page,  in  the  same 
section,  in  the  same  table,  in  theiast 
line,  in  the  fourth  column.  "Sept. 
27"should  read  "Sept  17". 
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Retiabiiitative  Services;  Training 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Educalton  and 
Rehabilitative  Servlcaa 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  final  priority. 

SUMMARY:  The  Secretary  announces  a 
final  priority  to  provide  a  competitive 
preference  to  applications  funded  under 
the  Individuals  with  E)isabilities 
Education  Act  (IDEA)  that  serve 
communities  that  have  been  designated 
as  Empowerment  Zones  or  Enterprise 
Communities  under  section  1391  of  the 
Internal  Revenue  Code,  as  amended  by 
title  XIII  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993.  This  priority 
is  intended  to  focus  resources  on  the 
needs  of  infants,  toddlers,  children,  and 
youth  with  disabilities  and  their 
families  who  live  in  these  communities 
and  who  are  often  underserved.  For 
1995.  the  Secretary  anticipates  using 
this  priority  with  competitions  for 
Parent  Training  and  Information  Centers 
under  the  Training  Personnel  for  the 
Education  of  Children  and  Youth  with 
Disabilities  program,  and  Outreach 
Projects  under  the  Early  Education  for 
Children  with  Disabilities  program. 
EFFECTIVE  DATE:  This  priority  takes  effect 
on  December  7. 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Coieman.  U.S.  Department  of  Education. 
600  Independence  Avenue.  S.W.. 
Switzer  Building,  Room  4615, 
Washington  DC.  20202-2732. 
Telephone:  (202)  205-8166.  Individiials 
who  use  a  telecommunications  device 
for  deaf  (TDD)  may  call  the  TDD  number 
at (202)  205-8170. 

SUPPLEMENTARY  INFORMATION:  On  July 
26, 1994.  the  Secretary  published  a 
notice  of  proposed  priority  for  projects 
funded  under  the  Individuals  with 
Disabilities  Education  Act  in  the 
Federal  Register  (59  FR  38082). 

The  Empowerment  Zone  and 
Enterprise  Conununity  program  is  a 
critical  element  of  the  Administration's 
community  revitalization  strategy.  The 
program  is  a  first  step  in  rebuilding 
communities  in  America's  poverty- 
Mricken  inner  cities  and  rural 
heartlands.  It  is  designed  to  empower 
people  and  communities  by  inspiring 
Americans  to  work  together  to  create 
jobs  and  opportunity. 

Under  this  program,  the  Federal 
Government  will  designate  up  to  nine 
areas  as  Empowerment  Zones  and  up  to 
95  areas  as  Enterprise  Communities  in 
accordance  with  Internal  Revenue  Code 
section  1391,  as  amended  by  title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  (Pub.  L.  103-66).  To  be  eligible 


for  designation,  an  area  must  be 
nominated  by  one  or  more  local 
governments  and  the  State  or  States  in 
which  it  is  located  or  by  a  State- 
Chartered  Economic  Development 
Corporation.  A  nominated  area  must  be 
one  of  pervasive  poverty, 
unemployment,  and  general  distress, 
and  must  have  a  poverty  rate  of  not  leaa 
than  the  level  specified  in  section  1392 
of  the  Internal  Revenue  Code. 

In  the  Empowerment  Zone  and 
Enterprise  Conununity  program, 
communities  have  been  invited  to 
submit  strategic  plans  that 
comprehensively  address  how  the 
community  would  link  economic 
development  with  education  and 
training  as  well  as  how  conununity 
development,  public  safety,  human 
services,  and  environmental  initiatives 
will  together  support  sustainable 
communities.  Empowerment  Zones  and 
Enterprise  Communities  will  be 
designated  by  the  Department  of 
Agriculture  and  the  Department  of 
Housing  and  Urt>an  Development  (HUD) 
based  on  the  quality  of  their  strategic 
plans.  Designated  areas  will  receive 
Federal  grant  funds  and  substantial  tax 
benefits  and  will  have  access  to  other 
Federal  programs.  (For  additional 
information  on  the  Empowerment  Zone 
and  Enterprise  Community  program, 
contact  HUD  at  1-800-998-9999.) 

The  Department  of  Education  is 
supporting  the  Empowerment  Zone  and 
Enterprise  Community  initiative  in  a 
variety  of  ways.  It  is  encouraging 
Empowerment  Zones  and  Enterprise 
Communities  to  use  funds  they  already 
receive  from  Department  of  Education 
programs  (including  Chapter  1  of  Title 
I  of  the  Elementary  and  Secondary 
Education  Act,  the  Drug-Free  Schools 
and  Community  Act,  the  Adult 
Education  Act.  and  the  Carl  D.  Perkins 
Vocational  and  Applied  Technology 
Education  Act)  to  support  the 
comprehensive  vision  of  their  strategic 
plans.  The  Department  of  Education 
also  intends  to  give  preferences  to 
Empowerment  Zones,  and  Enterprise 
Communities  in  a  number  of 
discretionary  grant  programs  that  are 
well-suited  for  inclusion  in  a 
comprehensive  approach  to  economic 
and  community  development.  In 
addition  to  the  programs  under  Q^A, 
the  Department  intends  to  give 
preferences  to  Empowerment  Zones  and 
Enterprise  Communities  in  the 
Rehabilitation  Act  Projects  with 
Industry  program,  the  Rehabilitation  Act 
Special  IDemonstration  Projects 
program,  the  Urban  Community  Service 
program,  and  a  variety  of  discretionary 
programs  under  the  Elementary  and 
Secondary  Education  Act. 


The  discretionary  programs  funded 
under  IDEA  are  well  suited  to  play  a 
role  in  Empowerment  Zones  and 
Enterprise  CommuAities  because  of  the 
close  relationship  between  poverty  and 
disabilities.  While  the  risk  factors 
associated  with  disabilities  are  highest 
in  low  income  areas,  these  areas  often 
serve  the  lowest  numbers  of  children 
with  disabilities.  Under  the  authority  of 
IDEA,  the  Department  supports  a  wide 
range  of  programs  related  to  providing 
special  education,  related,  and  early 
intervention  services  to  infants, 
toddlers,  children,  and  youth  with 
disabilities  and  their  families. 
Coordinated  and  comprehensive 
approaches  to  services,  such  as  those 
under  the  Empowerment  Zone  and 
Enterprise  Community  program,  can  be 
effective  tools  in  addressing  the  needs  of 
these  children. 

For  FY  1995,  the  Secretary-  expects  to 
use  this  priority  in  conjunction  with 
priorities  under  the  following  programs: 

Parent  Training  and  Information 
Centers  (funded  under  IDEA  Part  D, 
Training  Personnel  for  Education  of 
Children  and  Youth  with  Disabilities 
program);  and  Outreach  Projects 
(funded  under  IDEA  Part  C.  Early 
Education  for  Children  with  Disabilities 
program). 

Parent  Training  and  Information 
Centers  projects  provide  training  and 
information  to  parents  of  infants, 
toddlers,  children,  and  youth  with 
disabilities,  and  to  persons  who  work 
with  parents  to  enable  parents  to 
participate  more  fully  and  e^ectively 
with  professionals  in  meeting  the 
educational  needs  of  their  children  with 
disabilities. 

Outreach  projects  build  the  capacity 
of  educational  and  other  agencies  to 
adopt  and  implement  proven  models 
and  components  of  models  to  improve 
services  for  children  luider  the  age  of 
eight  with  disabilities  and  their  families. 

Note:  This  notice  of  ^al  priority  does  not 
solicit  applications.  Notices  inviting 
applications  under  these  competitions  are 
published  in  a  sef>arate  notice  in  this  issue 
of  the  Federal  Register. 

On  ^lly  26. 1994.  the  Secretary 
published  a  notice  of  proposed  priority 
in  the  Federal  Register  (59  FR  38082). 
The  comments,  and  the  Secretary's 
responses  to  them,  are  discussed  in 
appendix  1  to  this  notice.  A  listing  of 
areas  for  which  applications  have  been 
made  for  designation  as  Empowerment 
Zones  and  Enterprise  Communities  is 
contained  in  appendix  2. 

Priority 

Under  34  CFR  75. 105(c)(2)  the 
Secretar)'  gives  a  competitive  preference 


to  applications  that  are  otherwise 
eligible  for  funding  under  appropriate 
discretionary  programs  undbr  the 
Individuals  with  Disabilities  Education 
Act  and  that  meet  the  following  priority. 
The  Secretary  will  implement  this 
priority  for  fiscal  year  1995  and  may 
implement  it  for  any  later  fiscal  year: 

Propose  to  provide  services  to  one  or 
more  Empowerment  Zones  or  Enterprise 
Communities  that  are  designated  within 
the  areas  served  by  projects.  To  meet 
this  priority  an  appUcant  must  indicate 
that  it  will: 

•  Design  a  program  that  includes 
special  activities  focused  on  the  unique 
needs  of  one  or  more  Empowerment 
Zones  or  Enterprises  Communities;  or. 

•  Devote  a  substantial  portion  of 
program  resources  to  providing  services 
Hithin,  or  meeting  the  needs  of 
residents  of  these  zones  and 
communities. 

As  appropriate,  the  proposed  project 
under  the  Individuals  with  Disabilities 
Education  Act  must  contribute  to  the 
strategic  plan  of  the  Empowerment 
Zones  or  Enterprise  Conununities  and 
be  made  an  integral  component  of  the 
Empowerment  Zone  or  &iterprise 
Community  activities. 

Empowerment  Zones  and  Enterprise 
Communities  are  not  expected  to  be 
designated  by  the  time  proposals  must 
be  prepared  for  fiscal  year  1995 
competitions.  In  order  to  obtain  a 
competitive  preference  under  this 
priority  for  FY  1995.  appUcants  must 
choose  one  of  the  following  options. 
First,  an  applicant  may  indicate  that  it 
will  serve  a  specific  area  or  areas  that 
have  applied  for  designations  as 
Empowerment  Zones  or  Enterprise 
Conununities  within  the  geographic  area 
that  the  applicant  proposes  to  serve. 
Alternatively,  the  applicant  may  simply 
state  that  it  would  serve  one  or  more 
Empowerment  Zones  or  Enterprise 
Communities  that  may  be  designated 
vrithin  the  geographic  area  that  the 
appUcant  proposes  to  serve.  In  the  first 
case,  additional  points  will  be  awarded 
only  if  one  or  more  of  the  areas 
specified  in  the  application  are 
designated  as  Empowerment  Zones  or 
Enterprise  Communities.  In  the  second 
case,  additional  points  will  be  awarded 
only  if  one  or  more  Empowerment 
Zones  or  Enterprise  Communities  are 
designated  within  the  geographic  area 
that  the  project  proposes  to  serve. 

Intergovernmental  Review 

One  or  more  of  the  programs  that  may 
be  affected  by  this  priority  are  subject  to 
the  requirements  of  Executive  Order 
12372  and  the  regulations  in  34  CFR 
Part  79.  The  objective  of  the  Executive 
order  is  to  foster  an  intergovernmental 


partnership  dnd  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  pronde  early 
notification  of  the  Department's  specific 
plans  and  actions  for  these  programs. 

Program  authority:  20  U.S.C  Sections 
1421  through  1462. 

Dated:  November  1. 1994. 

Howard  R.  Moses, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 

Appendix  1 — ^Analysis  of  Comments 
and  Changes 

In  response  to  the  Secretary's  invitation  in 
the  notice  of  proposed  priority.  14  parties 
submitted  comments.  Six  of  the  14 
commenters  generally  supported  the  priority. 
The  8  remaining  commenters  objected  to  the 
priority  for  a  variety  of  reasons.  An  analysis 
of  the  comments  and  of  the  changes  in  the 
proposed  priority  follows.  Technical  and 
other  minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  Six  commenters  expressed 
concern  that  services  would  be  reduced  for 
families  in  general  that  are  not  located  in 
Empowerment  Zones  or  Enterprise 
Cor^imunities,  St  that  poor,  isolated,  and 
underserved  populations  not  included  in 
these  areas  would  receive  fewer  services. 
Most  of  these  commenters  also  did  not  see  a 
relationship  between  the  purposes  of  IDEA 
programs  and  the  Empowerment  Zones  and 
Enterprise  Communities. 

Discussion:  The  discretionary  programs 
funded  under  IDEA  program  are  well  suited 
to  play  a  role  in  Empowerment  Zones  and 
Enterprise  Communities  because  of  the  close 
relationship  between  poverty  and 
disabilities.  Because  residents  of  low  income 
areas  are  often  underserved.  an  important 
goal  of  the  IDEA  discretionary  programs  is  to 
improve  services  for  this  population. 
Providing  preferences  for  applications 
serving  Empowerment  Zones  and  Enterprise 
Communides  will  assist  in  meeting  this  goal. 
While  the  risk  factors  associated  with 
disabilities  are  highest  in  low  income  areas, 
these  areas  often  serve  the  lowest  numbers  of 
children  w^ith  disabilities.  In  addition,  the 
coordinated  and  comprehensive  approaches 
to  ser\-ices,  such  as  those  under  the 
Empowerment  Zone  and  Enterprise 
Community  program,  can  be  effective  tools  in 
addressing  the  needs  of  these  children.  The 
priority  is  expected  to  both  target  resources 
on  areas  of  greatest  need  and  to  increase  the 
effective  use  of  resources. 

Changes:  None. 

Comment:  Three  commenters  were 
concerned  that  the  competitive  preference 
would  lead  to  some  areas  not  receiving  any 
services  because  they  would  not  be  able  to 
compete  effectively  with  applicants  serving 
Empowerment  Zones  or  Enterprise 
Communities.  This  comment  was  made  most 


often  with  regard  to  the  Parent  Training  and 
Information  Center  (PTI)  program,  which  is 
intended  to  ensure  coverage  of  services 
throughout  the  States  to  the  greatest  extent 
possible,  and  from  small  States. 

Discussion:  The  Secretary  agrees  that  it  is 
important  in  some  programs  to  serve  all  areas 
of  the  country.  Specifically,  with  regard  to 
the  PTI  program,  section  631(eM4)(A)  of  IDEA 
and  regulations  at  34  CFR  316.24  place  a 
priority  on  projects  that  ensure  widespread 
geographic  coverage. 

Changes:  While  no  change  is  being  made 
in  this  priority,  a  15-point  competiti\-e 
preference  will  be  given  to  applications 
under  the  Parent  Training  and  Information 
Centers  competition  that  would  provide 
parent  training  and  information  in  a  State 
that  would  be  unserved  by  an  existing  PTI 
center  in  1995.  The  Secretary  believes  that 
this  additional  competitive  preference  will 
help  ensure  that  all  areas  of  the  country 
receive  services.  This  competitive  preference 
is  announced  in  the  Notice  inviting 
applications  that  is  published  separately  in 
this  issue  of  the  Federal  Register. 

Comment:  One  commenter  indicated  that 
the  priority  would  give  grant  applications 
from  Empowerment  Zones  and  Enterprise 
Communities  priority  for  funding. 

Discussion:  The  priority  would  give 
applications  proposing  to  serve 
Empowerment  Zones  and  Enterprise 
Communities  priority  for  funding,  not 
applications  Cnom  the  zones  and  conununities 
themselves. 

Changes:  None. 

Comnienf :  Two  commenters  proposed 
replacing  the  competitive  preference  with  a 
requirement  that  Parent  Training  and 
Information  Center  applicants  be  required  to 
consult  aT«i  collaborate  with  the 
Empowerment  Zones  and  Enterprise 
Conmiunities  on  activities  which  would 
serve  families  of  children  with  disabilities 
who  are  poor,  unemployed  or  in  general 
distress. 

Discussion:  Parent  Training  and 
Information  Centers  are  already  required  to 
collalx>rate  with  other  agencies  that  would 
include  Empowerment  Zones  and  Enterprise 
Communities. 

Changes:  None. 

Comment:  One  commenter  noted  that 
designation  of  the  Empowerment  Zones  and 
Enterprise  Communities  would  not  occur 
until  later  this  year  and  the  information 
would  not  be  available  for  applicants  in  time 
for  this  competition.  The  commenter 
suggested  postponing  action  until  fiscal  year 
1996. 

Discussion:  It  is  important  to  l>egin  links 
between  IDEA  programs  and  Empowerment 
Zones  and  Enterprise  communities  as  early 
as  possible.  However,  the  Department  agrees 
that  much  of  the  pertinent  information  will 
not  be  available  to  applicants  at  the  time 
their  applications  are  prepared.  Depending 
on  the  timing  of  the  Empowerment  Zone  and 
Enterprise  Community  designations, 
applicants  will  not  know  the  designations  for 
Empowerment  Zones  and  Enterprise 
Communities  at  the  time  they  prepare  their 
proposals. 

(Changes:  The  priority  has  been  revised  to 
indicate  that,  in  order  to  obtain  the 
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compstitiv*  prafermc*.  ap^kantt  mua( 
propow  to  provide  nrvicM  to  on«  or  more 
Enipowrsmwnt  Zoims  or  Entsrpri** 
CnmniuniHws  that  m*  designatad  «rithin  the 
areas  served  by  projects.  If  no  zones  or 
communities  are  designated  within  an 
applicant's  proposed  pro^t  areas,  applicanta 
would  not  receive  the  competitive 
preference. 

Comment:  TWo  commenters  indicated  a 
concern  that  the  competitive  preference 
would  interfere  with  the  ability  of  projects  to 
serve  children  with  disabilities  and  their 
families  in  accordance  with  the  intent  of 
IDEA,  because  of  conflicts  «vith  the  multiple 
purpoaes  of  the  Empowerment  Zones  and 
Enterprise  Communities  that  emphasize 
economic  development. 

Discussion:  While  the  scope  of  the 
Empowerment  Zone  and  Enterprise 
Community  initiative  is  signiflrantly  broader 
than  that  of  IDEA,  the  Secretary  does  not 
believe  that  there  is  a  fundamental  conflict 
between  the  purpoaaa  or  operation  of  IDEA 
programs  and  the  Empoweimmt  Zones  and 
Enterprise  CommunitiM.  Howwer.  it  it 
important  to  clarify  that  project  activities  are 
limited  to  carrying  out  the  purpose  of  IDEA 
and  do  not  extend  to  broader  purposes  of  the 
Empowerment  2U>nes  and  Enterprise 
Communities  that  extend  beyond  IDEA. 
Language  in  the  priority  states  that  projects 
must  contribute  to  the  strategic  plan  of  the 
Enipo%venDent  Zones  or  Enterpriaa 
Communities  and  be  made  an  intagral 
component  of  the  Empowerment  Zone  or 
Enterprise  Community  activities.  This 
language  might  incorrectly  be  construed  to 
require  projects  to  participate  In  activities 
that  are  not  consistent  with  IDEA,  or  that  are 
inappropriate  or  infeasible  within  the  context 
of  a  particular  IDEA  program.  For  exafnple. 
an  Outreach  project  under  the  Early 
Education  for  Children  with  DiMbilities 
program  that  serves  the  entire  Nation  would 
find  it  infeasible  to  become  an  integral  part 
of  the  activities  of  104  Empowerrnent  Zone* 
and  Enterprise  Communities. 

Changes:  In  order  to  clarify  that  projects 
activities  related  to  Empowerment  Zones  and 
Enterprise  Communities  must  be  appropriate 
within  th<*  context  of  IDEA  while 
pariiripdting  in  broeder  community 
empowerment  strategies,  the  words  "as 
appropriate"  have  also  been  added  with 
regard  to  the  inclusion  of  the  projects  in  the 
planning  and  activities  of  the  Empowerment 
Zones  or  Enterprise  Communities. 

AppMMlfai  2— ATMS  far  Whkb 
Applications  Have  B««n  Submitted  for 
DraignatkMi  as  Empowi  laant  Zones 
and  Enlarpriss  Coaunanitias 

NslK  Ansa  far  which  mora  tlian  oos 
applicatton  are  submitted  are  repeated. 

Urban  Applications — State,  Type  of 
Application,  and  City/County 

Alabsros 

Empowerment  Zone 

Anniston 

Mo)>Us/Pritcbaid 
Enlarpriae  Community 

Auburn 

Blrroinoham 


Huntsviile 
Opelilu 

Alask^ 

Empowsrmeat  Zone 
Fairbanks 

Arizona 

Empowerment  Zona 

Phoanlx 

Tucson 
Enterprise  Community 

A  vondale/Maricopa 

Arkansas 

Empowerment  Zone 

Pine  Bluff 
Enterprise  Community 

Fort  Smith 

Pulaski  County 

California 

Empowerment  Zone 

Fresno.  Fresno  County 

Los  Angeles  City  and  County 

Oakland 

Sacramento 

San  Diego 
Enterprise  Community 

Anaheim 

Bell 

East  Palo  Alto 

Huntington  Park 

LongBMch 

Los  Angales 

Los  Angeles 

National  Qty 

Pomona 

Richmond 

Riverside 

Sacramento 

Salinas 

San  Bernardino 

San  FranciscoAHiinatown 

San  Francisco/Bayview 

San  lose 

Sants  Ans 

Santa  Barbara  County 

Santa  Cruz 

Sanisiause  County,  Modesto 

South  El  Monte 

Colorado 

Empowennent  Zone 
Denver  Qty  and  County 
Crsaley.  Weld  County 

Enterprise  Community 
Aurora 

Conunerc*  City 
Puabk) 

ComMCtkut 

Empowsfiusnt  Zone 

Bridgeport 

Hartford 
Balsrprisa  Comraunity 

New  Haven 

Delaware 

Empowerment  Zone 
Wilmington,  New  Caatle 

District  of  Columbia 

Empowerment  Zone 
Washington 

Florida 

Empowerment  Zone 
Dade  County,  Miami 


Fort  Lauderdale,  Dnwesid  Countv 
Jackson  viiie 
Enterprise  Community 
Brevard  County 
Daytona  Beach 
Gainesville 
Hillsborough  County 
Hollywood 

Lee  County,  Fort  Myers 
Manatee  County 
OMnge  County 
OSlando 
Polk  County 
Saint  Petersburg 
Seminole  County 
Tallahaiaaa 
Tampa 
West  Palm  Beach 

Georgia 

Empowerment  Zoim 

Atlanta 

Savannah 
Enterprise  Community  • 

Albany 

Athens,  Clark  County 

Augusta 

Dekalb  County 

Macon 

niinbis 

Empowerment  Zone 

Chicago 

East  Saint  Louis 

Peoria 
Enterprise  ComTnunity 

Alton 

Chicago/Calumet  Consortium 

Chicago/New  Englewood 

Ch  icago/ Westside 

Cook  County 

Joliet 

Kankakee 

Maywood 

Rockford 

Springfield 

Waukegan 

Indiana 

Empowerment  Zaua 
Gsry 

Enterprise  Community 

Bioomington 

Evansville 

Fort  Wayne 
-  Indianapolis 

Munrie 

South  Bend 

Iowa 

Empowerment  Zone 

Sioux  City 
Enterprise  Commuaity 

Cedar  Rapids 

Des  Moines 

Kansas 

Empowennent  Zone 

Kansas  Qty  (with  Kansas  Qty.  Missouri) 
Enterprise  Community 

Topeka 

Wichita 

Kentucky 

EmfMswerment  Zone 

Louisville,  Jefferson  County 
Enterprise  Community 

Lexington-Fayette 
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Paducah 
Richmond 

Louisiana 

Empowerment  Zone 

Lake  Charles 

New  Orleans 

Ouachita 

Shreveport 
Enterprise  Community 

Baton  Rouge 

Lafayette  Parish 

New  Iberia 

Terrebonne 

Maryland 

Empowerment  Zone 

Bialtimore 
Enterprise  Community 

Hagerstown 

Massachusetts 

Empowerment  Zone 

Boston 
Enterprise  Connnaoity 

Chelsea 

Brockton 

CMsbridge 

Fall  Riser 

Holyoke 

Lawrence 

Lowell 

Lynn 

New  Bedford 

Springfield 

Worcester 

Michigan 

Empowerment  2k)ne 

Benton  Harbor,  Benton 

Detroit 

Flint 
Enterprise  Community 

Detroit 

Grand  Rapids 

Highland  Park 

fnkster 

Jackson 

Kalamazoo 

Lansing 

Muskegon 

Pontiac 

Royal  Oak 

Saginaw 

TayioT 

Minnesota 

Empowerment  Zone 

MinxMspaiis 

Saint  Paul 
Entsrpriss  ConimuBily 

Hennepin  County 

Mississippi 

Empowerment  2Lone 

Gulfjport 
Enterprise  CoaasMwity 

Jackson 

Missouri 

Empowerment  Zone 

Kansas  City  (with  Kansas  City,  Kansas) 

Saint  Louis.  Saint  Louis  County.  Wettslea 
Enterprise  Communis 

Joplin 

Kinloch 

Pagedale 

Saint  Joseph 


Nebraska 

Enterprise  CoioDumity 
Lincoln 
Omaha 

Nevada 

Enterprise  Conununity 
Clark  County 

New  Hampshire 

Enterprise  Community 
Manchester 

New  Jersey 

Empowennent  Zone 

Newark 

Camden  fwM  PhAadeipiMi,  ^nnsytvania) 
Enterprise  Cbfimrentty 

Asbury  Park 

Atlantic  City 

East  Orange 

Elizabeth 

New  Brunswick 

Plainfield 

Jersey  City 

Passaic 

Paterson 

Trenton 

Vineland 

New  Mexico 

Enterprise  Community 
Albuquerque 
Las  Cruces 

New  York 

Empowerment  Zone 

Buffalo 

New  York,  Bronx  Coimty 

Rochester 

S>Tacuse 
Enterprise  Conununity 

Albany 

Auburn 

Binghamton 

Brooklyn  Navy  Yard 

New  York  City/SW  Brooklyn 

New  York  City/So.  Bronx 

New  York  City/Jamaica 

Kingston/Newburgk 

New  York  City/Brooklyn 

Utica 

Yonkers 

North  Carolina 

Empowerment  Zone 

Asheville 
Enterprise  Community 

Charlotte 

Durham 

Fayetteville 

Greensboro 

Raleigh 

Wilmington 

Winston-Salem 

Ohio 

Empowennettt  Zone 

Cleveland 

Kent 

Stuebaavitta  [mA  ttteirtoa.  West  Viigiiiia) 
Enterprise  Community 

Akron 

Canton 

Gnciimati 

East  Cleveland 

Columbus 

Dayton 


Mansfield 
Toledo 
Urfoancrest 
Warren 
Youngstown 
Oklahoma 

Empowerment  Zone 

Oklahoma  City 
Enterprise  Community 

Oklahoma  City 

Tulsa 

Oregon 

Empowerment  Zone 

Portland 
Enterprise  Community 

Eugene 

Pennsylvania 

Empowerment  Zone 

Chester 

Philadelphia  (with  CMmian  tiew  Jersey) 

Pittsbuigh,  Allegheny  County 
Enterprise  Community 

Altoona 

Beaver  Falls 

Erie 

Harrisburg 

Johnstown 

Lancaster 

Philadelphia 

Philadelphia 

Philadelphia/NC 

Philadelphia/SC 

Reading 

Scranton 

Sharon/Farrell 

Washington  County 

York 

Rhode  Island 

Enterprise  Community 
Providence 
Pawtucket/Central  Falls 

South  Carolina 

Enterprise  Community 

Charleston 

North  Charleston 
.    Columbia 

Florence 

Greenville 

Spartanburg 

Sumter 

Tennessee 

Empowerment  Zone 

i6ioxville 

Memphis 
Enterprise  Coamunily 

ChattanoQgs 

Jackson 

Nashville 

Texas 

Empowerment  Zone 

Austin 

Dallas 

El  Paso 

Fort  Worth.  Uke  Worth 

Houston 

Longview.  Gr^g  Coimty 

Orange 

Port  Arthur 

San  Antonio 

Waco 
Enterprise  Conununity 

Beaumont 
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Brownaville 

Corpus  Chritti 

Denton 

Hwlingen 

G«leiM  Park 

Lar«do 

Lubbock 

Galveston 

Garland 

Temple 

Texarkana 

Utah 

Enterpriie  Community 
Ogden 
Salt  Lake  Qty 

Virginia 

Empowerment  Zone 

Hampton 

Norfolk 

Richmond 
Enterprise  Community 

Danville 

Lynchburg 

Portsmouth 

Roanoke 

Suffolk 

Vermont 

Enterprise  Community 
Burlington 

Washington 

Empowerment  Zone 

Tacoma 
Enterprise  Community 

Pierce  County 

Seattle 

Spokane 

Yakima 

West  Virginia 

Empowerment  Zone 

Charleston 

Weirton  (with  Stuebenville.  Ohio) 
Enterprise  Community 

Huntington 

Parkenburg 

WhMling 

Wisconsin 

Empowerment  Zone 

Milwaukee 
Enterprise  Community 

Beloit 

Kanoaha 

LaCroas* 

Madison 

Racine 
Rural  Applications — State,  Type  of 
application,  and  City/County 

Alabama 

Empowerment  Zone 

Butler,  Lowndes 

Bullock 

Wilcox 

Hale 

Macon 
Enterprise  Conununity 

Tuscaloosa 

Bibb 

Chamber! 

Peny 

Greene.  Sumter 

Alaska 
Empowerment  2^ne 


Nome  Census  Area 
Enterprise  Community 
Matanuska-Susitna  Borough 
Bethel  Census  Area,  Wade  Hampton 
Census  Area 

Arizona 

Empowerment  Zone 

Pinal 

Coconino 

Cochise,  Santa  Cruz.  Yuma 

Arkansas 

Empowerment  Zone 

Cross,  Lee,  Monroe,  Saint  Francis 

Chicot  (with  East  Carroll  Parish,  Louisiana, 
and  Washington,  Mississippi) 

Phillips  (with  Coahoma  and  Quitman, 
Mississippi) 
Enterprise  Conununity 

Poinsen 

Mississippi 

Crittenden,  Cross 

Woodruff 

Newton 

Columbia,  Ouachita,  Union 

Lee.  Monroe,  Phillips 

Ashley,  Chicot,  Desha,  Drew 

Lee,  Saint  Francis 

California 

Empowerment  Zona 

Riverside 

San  Diego 
Enterprise  Community 

Imperial 

Kern 

Santa  Cruz 

Hanford,  Kings 

Merced 

Riverside 

San  Benito 

Humboldt 

Fresno 

Colorado 

Enterprise  Community 
Otero 

Connecticut 

Enterprise  Community 
Windham 

Florida 

Empowerment  Zone 

Collier 

Putnam 

Palm  Beach 
Enterprise  Conununity 

Hi^lands 

Jackson 

Hillsborough 

Georgia 
Empowerment  2U>ne 

Baker.  Mitchell 

Troup 

Crisp.  Dooly 

Burke,  Hancock,  Jefferson,  McDuffie, 
Taliaferro,  Warren 

Bryan 

Clay,  Quitman,  Randolph,  Stewart 
Enterprise  Conununity 

Macon 

Lowndes.  Tift 

Floyd 

Idaho 
Empowerment~Zone 


Bannock 
Illinois 

Empowerment  Zone 

Kankakee 
Enterprise  Community 

Adams 

Hamilton,  Saline,  White 

Jackson 

Pulaski 

Alexander 

Hamilton,  Saline.  White 

VeimiUion 

Iowa 

Enterprise  Community 
Webster 

Kansas 

Empowerment  Zone 
Cherokee 

Kentucky 

Empowerment  Zone 

Carter,  Lewis,  Rowan 

Bath,  Menifee,  Morgan,  Rowan,  Wolfe 

Qay,  Leslie,  Owsley,  Perry 

Breathitt,  Knott,  Lee,  Letcher,  Perry 

Fulton  (wdth  New  Madrid  and  Pemiscot, 
Missouri,  and  Lake,  Tennessee) 

Floyd,  MagofTin.  Martin,  Pike 

Breathitt,  Knott,  Lee,  Letcher,  Perry 

Elliott,  Lawrence 

Casey,  Pulaski,  Wayne 

Clinton,  Jackson,  Wayne 

Bell  (with  Hancock,  Tennessee,  and 
Cumberland,  Virginia) 

Bell,  Whitley  (with  Campbell,  Tennessee) 

McCreary  (with  Scott,  Tennessee) 
Enterprise  Community 

Knox 

Warren 

Louisiana 

Em|}owerroent  Zone 
East  Carroll  Parish  (with  Chicot,  Arkansas, 

and  Washington,  Mississippi) 
Grant  Parish,  Natchitoches  Parish,  Rapides 

Parish 
Saint  Landry  Parish 
Madison  Parish 
Plaquemine,  Iberville  Parish 
Saint  Landry  Parish 
Iberville  Parish,  Pointe  Coupee  Parish, 

West  Feliciana  Parish 
Catahoula  Parish,  Concordia  Parish, 

Franklin  Parish,  Morehouse  Parish, 

Tensas  Parish 
Enterprise  Conununity 
Thibodaux,  Assumption  Parish,  Saint 

Charles  Parish.  Saint  James  Parish,  Saint 

John  the  Baptist  Parish,  Terrebonne 

Parish 
Rapides  Parish 
Saint  Tammany  Parish 
East  Carroll  Parish 
Saint  Mary  Parish 

Acadia  Parish,  Saint  Landry  Parish  ~ 
Webster  Parish 
Sabine  Parish 
Saint  Tammany  Parish 
Saint  Mary  Parish 

Maine 

Enterprise  Conununity 
Androscoggin 

Michigan 

Enterprise  Community 


Uke 

Minnesota 

Enterprise  Community 
Beltrami 
PsBBiagton 
Todd 
Wadena 

Mississippi 

Empowerment  Zone 
Washington  (with  Chicot.  Arkansas,  aad 

East  Carroll  Parish,  Louisiana) 
Bolivar,  Hobnes,  Humphreys,  Leflore, 

SunfkMver,  Washingiofl 
Coahona,  Quitman  (with  Pbillipa, 

Arkansas) 
Claiborne,  Jeffersoo 
Panola.  Quitman.  Tallahatctue 
Yazoo 
Enterprise  Communit>' 
Hinds 
Marshall 
MadiaoB 
Lauderdale 

Holmes,  Humphreys,  Madison 
Washington 
Leflore 
Forrest 
liinijs 
Adams 

Bolivar,  SunRower 
Kemper 
Tunica 

Missouri 

Empowerment  Zone 

Dent 

East  Prairie 

Adair 

Scott 

New  Madrid.  I^HBiscot  (with  Fullon. 
Kentucky,  and  Lake.  Tennessee) 
Enterprise  Community 

Bates 

Dunkin 

Bealoa 

Butler,  Ripley 

Nebraska 

Empowernmit  Zone 

Scotts  Bluff 

Buffalo 
Enterprise  Community 

Dawes 

New  Jersey 

Enterprise  Conamuaity 
Cumberland 

New  Mexico 

Empowemient  Zone 

Curry,  Rooeeveit 

Guadalupe,  San  Miguel 

Dona  Ana 

Luua 

Dona  Ana 
Enterprise  Community  ' 

Lea 

Hidalgo 

More 

Obola.  McKJaley 

Chaves 

Torraace 

Ua 

New  York 

Empowcimuat  Zone 

Su  I  Li  van 


Enterpriae  ComBtmity 
Steuben 
Chenango 
Chautauqua 

North  Carolina 

Empowerment  Zone 

Edgecombe,  Haltfox,  Wilson 
Enterprise  GommoBity 

Harnett 

Robeson 

Columbus 

Anson 

Bertie,  Hertford,  Martin.  Pasquotank. 
Tyirell 

Halibx.  Northaraploa,  Wanen 

Madison.  Watauga 

Ohio 

Empowerment  Zone 

Montgomery 
Enterprise  Community 

Athens 

Adams,  La«n«oce.  Sciote 

Scioto 

Oklahoma 

Empowemient  Zone 

Pontotoc 

iackstm 

Logan 

Harmon.  Tillman 

Choctaw,  McCurtain 

Ok&iskee 
Enterprise  Community 

Logan 

Muskogee 

Oregon 

Enterprise  Community 
Josephine 

Pennsylvania 

Enterprise  Conununity 
elation 
LaMneoce 
Venango 
Clinton 
Fayette 

South  CarohBB 

Enterprise  Community 
Bambeig 
Beaufort 

Florence.  Williamsbuig 
Allendale.  Barnwell 
Orangeburg 

Clarendon,  Lee,  Sumter 
Marion 
OrangerbMCg 

Beattfort  Cotleloa.  Hantpton.  Jasper 
Horry 

South  Dakota 

Enterprise  Conununity 
Beadle,  Spink 

Tennessee 
Empowerment  Zone 
Hancock  (with  Bell,  Kentucky,  and 

Cumberiand,  Virginia) 
Camfbdi  (with  Betl  and  Whitley, 

Kentucky) 
Lake  (with  New  Madrid  and  Pemiscot. 

Missouri,  and  Fulton,  Kentucky) 
Scott  (with  MoCreary,  Kentucky) 
Enterprise  Community 
Johnson 
Tipton 


Hardeman 
MrMinn 
Henry 

Fayette,  Hajrwood 
Qaibome.  Grainger.  Union 
Texas 

Empowerment  Zone 

Pecos 

Kauhnan 

Mitchell 

Marion 

Uvalde.  Val  Veide,  Zavala 

Duval 

Webb 

Wood 

Dimmit 

Maverick 

Pecos 

Cameron.  Hi<fe%^  Starr.  Willary 

Presidio 

ElPaso 
Enterprise  Comaunity 

Hardeman 

Jim  Wetb 

Caldwell 

Brazos.  Grimes.  Washington 

Gonzales 

Harrison.  Panola 

Burnet 

Frio,  Medina 

Brazos.  Madison,  Robertson 

Ector 

Virginia 

Empowerment  Zone 

Cumberland  (with  Bell,  Kentucky,  and 
Hancock,  Tennessee) 
Enterprise  Commtinity 

Montgomery.  Radioid  City 

Accomack.  NoithamptOB 

Washington 

Enterprise  CdraoMnity  - 
Yakima 
Grant 

West  Virginia 

EmpowermeHt  Zone 

Braxton,  Ctay,  Fayette,  Nicholas.  Roanf 

Mingo 

McDowell 
Enterprise  ComoMmity 

Wymnieg 

Marion 

Logan 

Nicholas.  Webster 

Monongaria 

Lincoln 

IFR  Doc  94-27455  Filed  11-4  »4,  6:45  amj 
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[CFDA  No.:  84.0e9Nq 

Training  Personnel  for  the  Education 
of  IndMdHals  Wilit  DteaMf  ties-PwH 
Training  and  Information  Centers; 
Notice  inviting  AppNcatien  for  New 
Awards  for  Fiscal  Year  (FY)  1995 

FURPOa:  OF  PROGRAM:  The 
purpose  of  this  program  is  to  support 
training  and  infontntion  centers  for 
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parents  of  children  with  disabiUties  and 
persons  who  work  with  parents.  The 
purpose  of  the  Centers  is  to  enable 
parents  to  work  more  effectively  with 
professionals  in  meeting  the  needs  of 
infants,  toddlers,  children,  and  youth 
with  disabihties. 

The  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities  program  supports  the 
National  Education  Goals  by  improving 
services  for  infants,  toddlers,  children, 
and  youth  with  disabilities  and  by  so 
doing  helping  them  to  reach  the  high 
levels  of  achievement  called  for  in  the 
National  Education  Goals. 

EUGIBLE  APPUCANTS:  Only  parent 
organizations  are  eligible  to  receive 
grants  under  this  program. 

DEADUNE  FOR  TRANSMITTAL  OF 
APPLICATION:  January  10, 1995. 

DEADLINE  FOR 
INTERGOVERNMENTAL  REVIEW: 
February  10,  1995. 

APPUCATIONS  AVAILABLE: 
November  15,  1994. 

AVAILABLE  FUNDS:  $2,700,000. 

RANGE  OF  AWARDS:  $100,000  to 
$300,000. 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  $150,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
18. 

Note:  The  Department  is  not  bound  by  any 
nf  the  estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  60  months. 

APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
74.  75.  77,  79.  81.  82,  and  85;  (b)  The 
regiilations  for  this  program  in  34  CFR 
Part  316:  and  (c)  The  priority  in  the 
notice  of  final  priority  for  empowerment 
zones,  as  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

PRIORITIES:  Under  34  CFR 
75.105(c)(3)  and  section  631(e)(1)  of  the 
bidividuals  with  Disabilities  Education 
Act  the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  this  competition  only 
applications  that  meet  this  absolute 
priority  under  the  Parent  Training  and 
Information  Centers  program. 

Absolute  Priority:  Parent  Training  and 
Information  Centers  (34  CFR  316.10(ff)). 

Competitive  Priorities:  Within  this 
priority,  the  Secretary,  under  34  CFR 
75.105(c)(2)(i).  gives  preference  to 
applications  that  meet  one  or  more  of 
the  following  competitive  priorities: 

(a)  Providing  parent  training  and 
information  in  one  or  more 
Empowerment  Zones  or  Enterprise 
Coinmumties.  AppUcants  to  this 
competition  may  receive  an  additional  5 
points  if  they  address  the  competitive 


priority  relating  to  Empowerment  Zones 
or  Enterprise  Communities  published  in 
the  final  priority  elsewhere  in  this  issue 
of  the  Federal  Register. 

(b)  To  assist  the  Secretary  in  ensuring 
that  awards  are  distributed 
geographically  on  a  State  or  regional 
basis,  throughout  all  the  States,  the 
Secretary  awards  15  additional  points  to 
an  appUcation  that  provides  parent 
training  and  information  in  a  State  that 
would  be  unserved  by  an  existing  Parent 
Training  and  Information  center  in  FY 
1995.  These  points  are  in  addition  to 
any  points  the  application  earns  under 
the  selection  criteria  for  the  program 
and  competitive  preference  (a). 

Invitational  Priorities: 

Under  34  CFR  75.105(c)(1).  the 
Secretary  is  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority.  However,  an 
application  that  meets  this  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications: 

Applications  that  expand  outreach  to 
minority  parents,  who  have  been 
underserved  in  the  past. 

FOR  APPUCATIONS  OR 
INFORMATION  CONTACT:  Norm 
Howe,  U.S.  Department  of  Education.  60 
Independence  Avenue.  S.W.. 
Washington.  D.C.  20202-2651. 
Telephone:  (202)  205-9068.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9999. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  appUcation  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins,  and  Press 
Releases).  However,  the  official 
application  notice  of  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Authority:  20  U.S.C.  1431. 
Dated:  November  1. 1994. 
Howard  R.  Moaos. 

Acting  Assistant  Secretary  for  Special 
Education  and  Hehabilitative  Services. 
|FR  Doc.  94-27452  Filed  11  4  04;  8:45  ami 
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[CFDA  No.:  84.0240] 

Early  Edtication  Program  for  Children 
With  Disabilltie*— OtJtraach  Projects 
for  Young  Children  With  Disabilities; 
Notice  Inviting  Applications  for  New 
Awards  Under  ttte  Early  Education 
Program  for  Children  With  Disabilities 
for  Fiscal  Year  (FY)  1995 

PURPOSE  OF  PROGRAM:  To  provide 
Federal  financial  assistance  (a)  to 
address  the  special  needs  of  children 
with  disabilities,  birth  through  age 
eight,  and  their  families;  and  (b)  to  assist 
State  and  local  entities  in  expanding 
and  improving  programs  and  services 
for  these  children  and  their  families. 

The  Early  Education  Program  for 
Children  with  Disabilities  supports  the 
National  Education  Goals  by  helping  to 
ensiu^  that  children  enter  school  ready 
to  leam. 

EUGIBLE  APPUCANTS:  PubUc 
agencies  and  nonprofit  private 
organizations. 

DEADLINE  FOR  TRANSMITTAL  OF 
APPLICATIONS:  January  17,  1995. 

DEADLINE  FOR 
INTERGOVERNMENTAL  REVIEW: 
March  17, 1995. 

APPUCATIONS  AVAILABLE: 
November  30, 1994. 

AVAILABLE  FUNDS:  $2,000,000. 

ESTIMATED  RANGE  OF  AWARDS: 
$120,000-140,000. 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  $130,000. 

ESTIMATED  NUMBER  OF  AWARDS: 
15. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  36  months. 

APPLICABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75.  77,  79.  80.  81.  82, 
85,  and  86;  (b)  The  regulations  for  this 
program  in  34  CFR  Part  309;  (c)  The 
priority  in  the  notice  of  final  priority  for 
this  program,  as  published  on 
September  16, 1993  at  58  FR  48548;  and 
(d)  The  priority  in  the  notice  of  final 
priority  for  empowerment  zones,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 

PRIORITY:  Under  34  CFR  75.105(c)(3) 
and  section  623  (a)(1)  of  the  Individuals 
with  Disabilities  Education  Act  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  under  this 
competition  only  applications  that  meet 
this  absolute  priority  under  the  Early 
Education  Program  for  Children  with 
Disabilities. 

Absolute  Priority:  Outreach  Projects 
for  Young  Children  with  Disabilities 


(published  on  September  16, 1993  at  58 
FR  48548). 

Competitive  Priorities:  Within  this 
priority,  the  Secretary,  under  34  CFR 
75.105(c)(2)(i),  gives  preference  to 
applicants  that  meet  one  or  more  of  the 
following  comp>etitive  priorities: 

(a)  Applicants  to  this  competition 
may  receive  an  additional  5  points  if 
they  meet  the  competitive  priority 
relating  to  Empowerment  Zones  or 
Enterprise  Communities  published  in 
the  final  priority  elsewhere  in  this  issue 
of  the  Federal  Renter. 

(b)  Applicants  may  receive  an 
additional  10  points  if  they  meet  the 
following  competitive  priority  (as 
published  on  September  16, 1993  in  58 
FR  48548):  projects  that  provide 
evidence  that  they  are  designed  to  build 
the  capacity  of  educational  and  other 
agencies  to  adopt  and  implement 
proven  models  or  components  of 
models  that  (1)  address  the  needs  of 
groups  of  infants,  toddlers,  or  young 
children  with  disabilities  and  their 
families  fi-om  cultural,  linguistic,  or 
racial  minority  groups;  or  (2)  address 
the  unique  needs  of  young  children 
with  low-incidence  disabilities,  such  as 
deaf-blindness.  These  points  are  in 
addition  to  any  points  the  application 
earns  under  the  selection  criteria  and 
conipetitive  preference  (a). 

FOR  TECHNICAL  INFORMATION 
CONTACT:  Lee  Coleman,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
4615,  Switzer  Building,  Washington, 
D.C.  20202-2644.  Telephone  (202)  205- 
8166.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-677-8339 
between  8  a.m  and  8  p.m.  Eastern  time, 
Monday  through  Friday. 

FOR  APPUCATIONS  AND  GENERAL 
INFORMATION  CONTACT:  Sonya 
Jenkins,  U.S.  Department  of  Education. 
600  Independence  Avenue,  S.W.,  Room 
4617,  Switzer  Building,  Washington, 
D.C.  20202-2644.  Telephone  (202)  205- 
9077;  Fax  telephone  (202)  205-8971. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m  and  8  p.m.  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Departinent's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Ser\'er  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
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application  notice  of  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authoritjr:  20  U.S.Q  1423. 

Dated:  November  1, 1994. 
Howard  R.  Moses, 

Acting  Assistant  Secretary  far  Special 
Education  and  Rehabilitative  Services. 
(PR  Doc.  94-27453  Filed  11-4-94;  8:45  am] 
BILLING  COOE  4000-01-P 


[CFDA  No.:  84.029P] 

Training  Personnel  for  the  Education 
of  Individuals  With  Disabilities— 
Experimental  Parent  Centers;  Notice 
Inviting  Applications  for  New  Awards 
for  Rscal  Year  (FY)  1995 

PURPOSE  OF  PROGRAM:  The 
purpose  of  this  program  is  to  support 
training  and  information  centers  for 
parents  of  children  with  disabilities  and 
persons  who  work  with  parents.  The 
purpose  of  the  Centers  is  to  enable 
parents  to  work  more  effectively  with 
professionals  in  meeting  the  needs  of 
infants,  toddlers,  children,  and  youth 
with  disabilities. 

This  priority  supports  both  urban  and 
rural  experimental  parent  centers. 
Experimental  urban  centers  must  serve 
large  numbers  of  parents  of  children 
vdth  disabilities  located  in  high  density 
areas.  Experimental  rural  centers  must 
serve  large  numbers  of  parents  of 
children  with  disabilities  located  in 
rural  areas.  The  centers  may  focus  on 
particular  aspects  of  parent  training  and 
information  services,  including  but  not 
limited  to  those  activities  required 
under  34  CFR  316.10(a).  Experimental 
projects  may  include  a  planning  and 
development  phase.  (See  34  CFR 
316.10(b)). 

The  Training  Personnel  for  the 
Education  of  Individuals  with 
Disabilities  program  supports  the 
National  Education  Goals  by  improving 
services  for  infants,  toddlers,  children, 
and  youth  with  disabilities  and  by  so 
doing  helping  them  to  reach  the  high 
levels  of  achievement  called  for  in  the 
National  Education  Goals. 

ELIGIBLE  APPLICANTS:  Only  parent 
organizations  are  eligible  to  receive 
grants  under  this  program. 

DEADUNE  FOR  TRANSMITTAL  OF 
APPLICATION:  January  10. 1995. 

DEADLINE  FOR 
INTERGOVERNMENTAL  REVIEW: 
February  10. 1995. 

APPUCATIONS  AVAILABLE: 
November  IS.  1994. 

AVAILABLE  FUNDS:  $200,000. 

RANGE  OF  AWARDS:  $25,000  to 
$50,000. 

ESTIMATED  AVERAGE  SIZE  OF 
AWARDS:  $40,000. 


ESTIMATED  NUMBER  OF  AWARDS: 
5. 

Note:  The  Department  is  not  bound  by  any 
of  the  estimates  in  this  notice. 

PROJECT  PERIOD:  Up  to  36  months. 

APPUCABLE  REGULATIONS:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
74,  75,  77.  79,  81,  82,  and  85;  (b)  The 
regulations  for  this  program  in  34  CFR 
Part  316;  and  (c)  The  priority  in  the 
notice  of  final  priority  for  empowerment 
zones,  as  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

PRIORITIES:  Under  34  CFR 
75.105(c)(3)  and  section  631(e)(1)  of  the 
Individuals  with  Disabilities  Education 
Act  the  Secretary  gives  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary  funds 
under  this  competition  only 
applications  that  meet  this  absolute 
priority  under  the  Parent  Training  and 
Information  Centers  program. 

Absolute  Priority:  Experimental 
Parent  Centers  (34  CFR  316.10(b)). 

Competitive  Priority:  Within  this 
priority,  the  Secretary,  under  34  CFR 
75.105(c)(2)(i),  gives  preference  to 
applications  that  meet  the  following 
competitive  priority. 

Providing  parent  training  and 
information  in  one  or  more 
Empowerment  Zones  or  Enterprise 
Communities.  Applicants  to  this 
competition  may  receive  an  additional  5 
points  if  they  address  the  competitive 
priority  relating  to  Empowerment  Zones 
or  Enterprise  Commimities  published  in 
the  final  priority  elsewhere  in  this  issue 
of  the  Federal  Register. 

FOR  APPUCATIONS  OR 
INFORMATION  CONTACT:  Norm 
Howe,  U.S.  Department  of  Education. 
600  Independence  Avenue,  S.W., 
Washington,  D.C.  20202-2651. 
Telephone:  (202)  205-9068.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  TDD 
number  at  (202)  205-9999. 

Information  about  the  Department's 
funding  opp>ortunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9550;  on  the  Internet  Gopher  Server  at 
GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  of  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Authority:  20  U.S.C.  1431. 
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DEPARTMENT  OF  EDUCATION 

Educational  Media  Reaaarch, 
Production,  Diatribution,  and  Training 
Program 

AOBICV:  Department  of  Education. 
ACTION:  Notice  of  final  funding 
priorities. 

SUMMARY:  The  Secretary  announces 
funding  priorities  for  fiscal  year  1995 
and  subsequent  years  under  the 
Educational  Media  Research. 
Production,  Distribution,  and  Training 
Program.  The  Secretary  takes  this  action 
to  focus  Federal  financial  assistance  on 
those  areas  of  greatest  need.  These 
priorities  are  intended  to  ensure  the 
continued  availability  of  closed- 
captioned  daytime  television 
programming,  provide  cultural 
experiences  to  deaf  and  hard  of  hearing 
individuals,  continue  to  provide 
educational  books  on  audiotapes  to 
people  who  are  visually  or  print 
disabled,  continue  the  operation  of  the 
captioned  films  and  video  distribution 
system,  and  support  video  description 
of  national  television  programming. 
EFFECTIVE  DATES:  These  priorities  take 
effect  on  December  7, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  E.  Hairston,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
S.W..  Switzer  Building.  Room  4629. 
Washington,  D.C.  20202-2731. 
Telephone:  (202)  205-9172;  bidividuals 
who  use  a  telecommunications  devices 
for  the  deaf  (TDD)  may  call  (202)  205- 
8169;  or  the  Federal  Information  Relay 
Service  (FIRS)  at  1-600-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  affOfMATKM:  This 
notice  contains  five  priorities  under  the 
Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program  authorized  under  Part  F  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA).  The  purposes  of  the 
program  are  to  promote  the  general 
welfare  of  deaf  and  hard  of  hearing 
individuals  and  individuals  with  visual 
impairments,  and  to  promote  the 
educational  advancement  of  individuals 
with  disabilities. 

The  priorities  in  this  notice  would 
ensure  the  continued  availability  of 
closed-captioned  daytime  television 
programming.  In  addition,  the  priorities 
would  support  activities  that  provide 
cultural  experiences  to  enrich  the  Uves 
of  deaf  and  hard-of-hearing  individuals, 
including  children  and  youth,  as  well  as 
adults.  The  priorities  would  provide 
educational  reading  materials  and 
textbooks  on  audiotape  to  persons  who 
are  visually  or  print  disabled. 


Additiaaal  priorities  would  support  a 
captioned  films  and  videos  distribution 
system  to  provide  hearing  impaired  and 
other  qualified  individuals  with  access 
to  captioned  educational  and  gBneral 
interest  films  and  videos  on  a  nonprofit 
fi«e  loan  basis,  and  video  desoiption  of 
national  television  programming  in 
order  to  make  television  more  accessible 
to  persons  with  visual  imptairawnts. 

This  program  supports  the  National 
Education  Goals  by  assisting  those  with 
disabilities  in  school  readiness  and 
adult  literacy. 

On  July  28, 1994  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (59  FR 
38516). 

Note:  This  notice  of  final  priorities  does 
not  solicit  applications.  A  notice  inviting 
applications  under  these  competitioos  ia 
published  in  a  separate  notice  in  tliis  iMU« 
of  the  Federal  Regiatar. 

Analysis  of  Comments  and  fTiaagnn 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priorities,  seven  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  changes  in  the  priorities  since 
publication  of  the  notice  of  the 
proposed  priorities  follows.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Secretary  is  not 
legally  authorized  to  make  under 
applicable  statutory  authority — ere  not 
addressed. 

General 

Ckunment:  Three  commenters 
expressed  general  support  for  all  of  the 
proposed  priorities.  Two  of  the  three 
had  additional  comments  as  follows 
under  respective  priorities. 

Proposed  Absolute  Priority  1 — Chsed- 
Captioned  Daytime  Television  ProgroBU 

Comment:  One  commenter  suggested 
that  the  priority  for  Closed-Captioned 
Daytime  Television  Programs  be 
modified  to  require  by  law  that 
television  networks  caption  all 
television  programming. 

Discussion:  Priorities  cannot  be  used 
to  impose  mandates  on  third  parties 
such  as  television  networks. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  private  sector  support  for  daytime 
programming  should  be  required  while 
another  commenter  indicated  that  a 
targeted  level  of  private  sector  funding 
should  not  be  required  for  the  first 
project  year. 

Discussion:  The  Secretary  cannol 
require  private  sector  funding  for 
captioning  of  television  programming. 
However,  projects  are  encouraged  to 


seek  any  support  that  might  become 
available. 

Changes:  None. 

Comment:  One  commenter  expressed 
a  concern  that  the  priority  should  be 
defined  in  such  a  way  as  to  not  give 
undue  competitive  advantage  to 
nonprofit  organizations. 

Discussion:  The  priority  as  written 
gives  no  competitive  advantage  to 
nonprofit  organizations. 

changes:  None. 

Comment:  One  commenter  indicated 
that  significant  weight  should  be  given 
to  consumer  preference  and  how 
effectively  thatpreference  is  measured. 

Discussion:  Tne  Secretary 
acknowledges  the  importance  of 
-consiuner  preference  and  believes  that 
the  issue  of  consumer  preference  is 
adequately  addressed  in  the  priority. 

Changes:  None. 

Comment:  One  commenter  expressed 
a  concern  that  cost-effectiveness  should 
be  weighed  heavily  in  the  criteria. 

Discussion:  The  Secretary  believes 
that  sufficient  weight  is  given  to  cost 
effectiveness. 

Changes:  None. 

Comment:  One  commenter  indicated 
an  interest  in  support  for  closed- 
captioned  basic  cable  television 
programming. 

Discussion:  The  Secretary  recognizes 
the  importance  of  access  to  programs 
shown  on  local  stations,  national 
commercial  and  public  broadcast 
networks,  as  well  as  syndicated  and 
cable  programs  shown  nationally.  In 
making  awards  the  Secretary  will 
continue  to  support  the  closed- 
captioning  of  basic  cable  television 
programming  under  existing  priorities. 

change:  The  priority  has  been 
clarified  by  adding  the  word  "cable"  to 
part  (6)  of  the  project  requirements. 

(6)  Demonstrate  the  willingness  of 
major  national  television  networks  and 
ca6ye  companies  to  permit  captioning  of 
their  proyams;  and 

Comment:  One  commenter  urged  the 
Department  to  make  more  than  one 
award  in  order  to  generate  private 
section  support. 

Discussion:  In  announcing  proposed 
priorities,  the  Secretary  does  not 
establish  numbers  of  awards  for 
projects.  Information  about  anticipated 
number  of  awards  will  be  provided 
when  the  Secretary  invites  applications 
for  specific  competitions. 

Changes:  None. 

Proposed  Absolute  Priority  2 — Cultural 
Experience  for  Deaf  and  Hard  of 
Hearing  Individuals 

Comment:  Two  commenters  jointly 
recommended  that  the  priority  be 
expanded  to  include  both  school  and 


rnmrnimtty  hasBd  educational 
intenrentioBa 

Discussion:  The  Secretary 
acknowledges  the  value  ml  iaterveatian 
at  the  school  aad  caouaunity  levels.  The 
Secretary  beheves  that  this  topic  should 
be  addressed  under  other  ]I£A  nsegraia 
authorities, 

Changes:^  None. 

Proposed  Absofate  Priority  3— 
Captioned  Films  emd  Video  Distribution 
System 

Comment:  One  commenter  suggested 
that  distribution,  outreach  and 
circulation  methods  incorporate 
recommendations  which  grow  out  of  the 
soon-to-be  awarded  Department  of 
Education  grant  to  hold  a  symposium  oa 
the  future  of  cantioning. 

Discussion:  The  Secretary  deems  it 
improper  to  mention  recommendations 
that  are  yet  to  be  made. 
Changes:  None. 

Comment:  One  commenlsr  suggested 
that  the  amnia}  raeetmg  of  depository 
managers  and  other  related  personnel 
shouM  include  representatives  from  die 
major  educational  media  distribution 
companies. 

Discussioa:  The  Secretary  appieciates 
the  commenter's  suggestion.  Although 
not  a  requirement  under  this  priority, 
the  Secretary  encourages  apphcants  to 
consider  this  as  a  viable  of^on. 
Changes:  Noae. 

Comment:  One  commenter  proposed 
that  the  priorities  include  a  mandate  to 
study  altemativa  Captioned  Fihns  and 
Video  (CFV)  catalog  and  delivery 
systems,  and  that  a  national  survey  of 
consumer  needs  be  conducted. 

Discussioai  The  Secretary  agrees  that 
a  study  of  alternative  approaches  and 
strategies  is  important  to  assure  that  we 
are  making  best  use  of  our  resources  ia 
serving  our  constituents.  We  expect  that 
recommendations  from  the  upcomii^ 
symposium  on  the  KUure  of  captioning 
will  provide  us  with  suggested  alternate 
approaches  as  ieiormation  on  consumer 
needs. 
Changes:  None. 

Coauaent  One  commenter  proposed 
that  a  study  be  required  to  explore  ways 
in  which  the  CFV  catalog  mi^t  also 
incorporate  iAibrmation  regarding 
captioied  ateterieis  available  from 
sources  other  than  the  CFV  network. 

Discussion:  It  is  not  the  iat^nt  of  this 
priority  to  advertise  materials  other  than 
those  we  distribute  through  the  CFV 


proH-am. 
Changes:  None. 

Proposed  Absolute  Priority  4— Recorded 
Audio  Cassettes  for  Visaalty  and  Print 
Disabled  Students 

Comment:  One  commeater  proposed 
that  the  priority  be  expanded  to  include 


the  rese«ch  and  developiaeat, 
production,  and  distributian  of  books  in 
computerized  form  MectMaic  dicital 
text  files).  The  coBBealec  alae 
suggested  that  the  priority  consider  for 
funding  the  "establishment  of  a  natioaal 
Clearinghouse  for  post-secondary 
education  materials  in  audio  and  digital 
text  form"  and  the  "esteblishment  of  a 
national  repository  of  electronic  text 
files  for  accessible  text  fcmat." 

Discussion:  The  suggested  activities 
go  beyond  the  purpose  of  the  priority 
announced  under  section  652(d)  of 
IDEA  md  are  not  included  within  the 
activities  authorized  under  this  section. 

Changes:  Ncme. 

Comment:  The  commenter  suggested 
inserting  profiessional  as  one  of  the 
classifications  under  "students"  to  be 
served. 

Discussion:  The  Secretary  feels  tiiat  by 
adding  professionals  to  the  population 
of  students  to  be  served  under  this 
priority  would  be  going  beyond  the 
intent  ef  this  project,  as  originally 
visioned. 

Change:  None. 

Proposed  Absolute  Priority  5— Video 
Description  Prefect 

Comment:  One  commenter 
recommended  Uiat  funds  bamade 
available  for  the  description  of 
programming  designed  specifically  for 
classroom  instruction  or  broadcast 
programs,  particularly  documentaries, 
that  will  be  distributed  to  educational 
institutions. 

Discussion:  The  Secretary  believes 
that  general  access  to  national  lelevisioa 
programming  is  of  grea«er  importance  at 
this  time.  However,  the  type  of 
programs  to  be  described  under  this 
priority  may  inchide  programming  that 
can  be  used  for  dassroome. 
Changes:  None. 

Comment:  Chie  commenter  suggested 
that  the  Departaoent  should  encourage 
distribution  of  video  described 
programming  throagh  public  and 
educational  tibraries. 

Discussion:  The  Department  believes 
that  the  most  effective  use  of  lesompces 
is  to  conceitfrate  on  national  television 
programming  at  tins  tim* 
Changes:  Nooa. 

CommerA:  One  commenter  expressed 
the  concern  that  outreach  was  not 
identified  as  an  important  goat  in  the 
priority  for  video  descriptioa. 

Discussion:  The  Secretary  agrees  that 
outreach  (marketing  and  chssemiaerion) 
is  a  necessary  component  to  approved 
projects  for  video  description.  AU 
applications  s^^Haitted  to  the  Secretary 
imder  this  priority  are  ei-aluated  under 
the  established  evaluation  criterie  at  34 


CFR  332.32,  which  iocludea  aforoMtioo 
related  to  marieling  and  dissamination. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  private  sector  support  for  video 
description  should  be  encoui^ed  but 
not  required. 

Discussion:  The  Secrefiary  recognins 
the  impOTtance  of  private  sector 
support,  although  be  cannot  require  it  in 
this  priority. 

Changes:  None. 

Priorities 

Under  34  CFR  75.105(c)r3)  A* 
Secretary  gives  an  absolute  prafenmce  la 
applications  Uiat  meet  die  feHowing 
priorities.  The  Secretary  hinds  ander 
these  competitiaDs  only  applications 
that  meet  one  of  these  absolute 
priorities; 

Absolute  Priority  l—dosedrCaptioDed 
Daytime  Television  Prognaas 


Background 

This  priority  would  continue  and 
expand  closed-captioning  of  a  variety  of 
daytime  television  programs  broadcast 
nationally  for  persons  who  are  deaf  or 
hard  of  hearing  during  this  segment  of 
the  day  that  has  proven  to  be  the  most 
difficult  in  tenns  of  private  sector 
support. 

Priority:  To  be  considered  for  funding 
imder  this  priority,  a  project  must— 

(1)  Include  the  criteria  used  to 
determine  which  programs  are  proposed 
for  captioning.  These  criteria  must  take 
into  accoimt  the  preference  of 
consumers  for  particular  programs,  the 
diversity  of  programming  available,  and 
the  contribution  of  programs  to  the 
general  educational  and  cultural 
experiences  of  individuals  with  hearing 
impairments; 

(2)  Determine  the  total  number  of 
hours  and  the  projected  cost  per  hour 
for  eaoh  program  to  be  captioned; 

(3)  For  each  proposed  program  to  be 
captioned,  identify  the  source  of  private 
or  other  public  support  and  the 
projected  dollar  amount  of  that  support; 

(4)  Identify  the  methods  of  captioniag 
to  be  used  for  each  hour  and  the 
projected  cost  per  hour  for  each  method 
nsed; 

(5)  Provide  and  maintain  back-up 
systems  that  would  ensure  successful, 
timely  captioning  service; 

(6)  Demonstrate  the  willinpiess  of 
major  national  television  networks  and 
cable  companies  to  permit  captiooiztg  of 
their  programs;  and 

(7)  Implement  procedures  for 
monitwing  the  extent  to  which  foil  and 
accurate  captioning  is  provided  and  use 
this  information  to  make  refinements  in 
captioning  operations.- 


UMI 
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Absolute  Priority  2— Cultural 
Experiences  for  Deaf  and  Hard  of 
Hearing  Individuals 

Background 

Tliis  priority  supports  a  variety  of 
cultiiral  activities  designed  to  enrich  the 
lives  of  deaf  and  hard  of  hearing 
individuals,  including  children  and 
youth,  as  well  as  adults.  These  activities 
must  use  an  integrated  approach  that 
mixes  children,  youth,  and  adults,  who 
are  deaf  and  hard  of  hearing  with  those 
who  can  hear  while  conducting  cultural 
experiences  that  will  increase  public 
awareness  and  understanding  of 
deahiess  and  other  hearing  impairments 
and  of  the  artistic  and  intellectual 
achievements  of  deaf  aiHl  hard  of 
hearing  individuals. 

During  FY  1992  the  Department 
funded  projects  that:  (1)  Provided 
theatrical  experiences  for  deaf  and  hard 
of  hearing  individuals,  and  (2)  used 
integrated  approaches  by  having  among 
cast  members  a  mixture  of  deaf,  hard  of 
hearing  and  hearing  performers.  During 
FY  1993  cultural  experiences  were 
extended  specifically  to  younger  people 
with  hearing  impairments  and  to  the 
creation  of  art  as  well  as  theatrical 
experiences,  using  the  same  approaches. 
Projects  under  this  proposed  priority 
can  include  a  variety  of  artistic 
approaches  such  as  the  creation  of 
works  of  art  (painting,  drawing, 
designing,  etc.),  dance,  and  storytelling, 
as  well  as  developing  and  performing 
dramatic  productions.  A  grantee  may 
not  use  funds  under  this  priority  for 
passive  activities  such  as  viewing  a  play 
or  video,  or  passively  watching  a 
storyteller  or  artist  at  work. 

Priority 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(if  Use  an  integrated  approach  that 
mixes  children,  youth,  and  adults  who 
are  deaf  and  hard  of  hearing,  with  those 
who  are  hearing  in  carrying  out  project 
activities;  and 

(2)  Develop  and  implement  strategies 
that  will  increase  public  awareness  and 
understanding  of  deahiess  and  other 
hearing  impairments  and  of  the  artistic 
and  intellectual  achievements  of  deaf 
and  hard  of  hearing  individuals, 
including  children,  youth,  and  adults. 
Outreach  activities  such  as  promoting 
the  project  to  schools,  community 
organizations,  news  media,  and  relevant 
national  organizations  are  encouraged. 

Invitational  Priority 

Within  this  absolute  priority  2,  the 
Secretary  is  particularly  interested  in 
appUcations  that  meet  the  following 
invitational  priority.  However,  pursuant 


to  34  CFR  75.105(c)(i),  an  application 
that  meets  this  invitational  priority  does 
not  receive  competitive  or  absolute 
preference  over  applications  that  do  not 
meet  this  priority: 

Projects  that  include  people  from  a 
variety  of  cultural,  racial,  and  ethnic 
backgrounds. 

Absolute  Priority  3— Captioned  Films 
and  Videos  Distribution  System 


Background 

This  priority  would  support  the 
operation  of  a  captioned  films/videos 
distribution  system  which  provides  deaf 
and  hard  of  hearing  individuals,  as  well 
as  other  eligible  individuals  with 
disabilities,  with  access  to  captioned 
educational  and  general  interest  films 
and  videos  on  a  nonprofit  free-loan 
basis.  Activities  under  this  priority 
include,  but  are  not  limited  to:  (1)  A 
computerized  user-registration  process; 
(2)  circulation  of  captioned  films  and 
videos;  (3)  development  or  updating  of 
a  catalog  of  captioned  films  and  videos 
in  the  collection;  and  (4)  outreach 
activities.  This  priority  would  provide 
students  and  other  eligible  individuals 
with  disabilities  with  captioned  films 
and  videos  so  they  may  benefit  from  the 
same  educational  media  used  to  enrich 
the  educational  experiences  of  students 
and  other  individuals  who  do  not  have 
disabiUties. 

Priority 

To  be  considered  for  funding  under 
this  priority,  the  project  must — 

(1)  Develop  strategies  and  procedures 
to  be  implemented  in  operating  a 
distribution  system,  consisting  of  local 
and  regional  centers  including 
depositories,  and  one  central  general 
interest  and  educational  films/video 
center.  Local  and  regional  centers  may 
include  State  schools  for  disabled 
individuals,  public  or  private  school 
systems,  public  libraries,  colleges  or 
universities,  or  other  distribution  points 
that  distribute  captioned  films/videos. 

(2)  Ensiue  that  the  system  permits 
interdepository  circulation  of  captioned 
films/videos,  allows  individuals, 
depositories,  and  local  and  regional 
centers  to  access  booking  information 
bom  the  computerized  depositories  and 
the  general  interest  and  educational 
films/video  center  via  modem  and 
generic  communication  software,  and 
provides  immediate  confirmation  or 
denial  of  a  request; 

(3)  Establish  and  describe  the 
computerized  registration  procedures 
that  will  be  used  to  register  users.  The 
current  computerized  system 
configuration  may  be  used  as  a  basis; 


(4)  Develop  and  implement  criteria 
and  procedures  for  replacing  irreparable 
films/videos: 

(5)  Prepare,  update,  and  distribute 
copies  of  a  catalog  listing  all  captioned 
films/videos  available  under  this 
project,  including  copies  of  the  lesson 
guides  as  they  become  available; 

(6)  Convene  an  annual  meeting  of 
depository  managers,  librarians,  and 
audiovisual  and  other  personnel  from 
local,  regional,  and  State  education 
agencies  for  the  purpose  of  training, 
planning,  sharing,  brainstorming,  and 
other  activities  related  to  improving  the 
access  of  eUgible  individuals  to 
audiovisual  materials.  The  Washington. 
D.C.  metropolitan  area  will  be  the  site 
of  the  meeting; 

(7)  Implement  outreach  activities, 
especially  activities  that  reach  out  to 
local  school  systems  to  make  them 
aware  of  the  open  and  closed  captioned 
materials  that  are  available  to  them 
under  this  program  and  from  other 
sources;  and 

(8)  Submit  quarterly  progress  reports 
to  the  grants  and  project  officers. 

Absolute  Priority  4 — Recorded  Audio 
Cassettes  for  Visually  and  Print 
Disabled  Students 

Background 

This  priority  would  support 
recording,  producing,  duplicating,  and 
distributing  15/16  ips  (inch  per  second) 
four-track  cassette  versions  of  textbooks 
and  other  educational  reading  materials 
for  students  (elementary,  secondary, 
postsecondary  &  graduate)  who  are 
visually  or  print  disabled.  These 
cassette  tapes  will  help  provide  equal 
educational  opportunities  to  target 
students  and  lessen  some  of  the  barriers 
they  fince  in  classrooms. 

Priority 

To  be  considered  for  funding  under 
this  priority,  the  project  must — 

(if  Handle  all  requests  for  materials, 
including  confirmation  of  eligibility  by 
disability; 

(2)  Arrange  for  use  of  copyrights  from 
publishers  of  supplied  textbooks; 

(3)  Record  or  duplicate  the  books  on 
15/16  ips  (indi  per  second),  four-track 
cassettes  of  one  hour  per  track  recording 
time.  (Publishers  must  be  provided 
rights  to  copies  of  the  master  tape  and 
rights  to  market  the  cassettes  as  they  see 

fit): 

(4)  Mail  the  cassettes  on  a  free-loan. 

postage  paid  basis; 

(5)  Handle  returned  cassettes, 
preservative  re-recording,  and  all  other 
associated  administrative  and 
circulation  functions;  and 

(6)  To  the  extent  that  funds  are  not 
sufficient  to  meet  the  demand  for  free 
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materials,  place  a  piiority  on  providing 
fiee  materials  that  an  not  otherwise 
required  to  be  provided  by  educational 
agencies  or  institutions. 

Absalhte  Priority  5— Video  Description 
Project 

Backgrcmnd 

This  priority  supports  the  description 
of  national  television  programming  in 
order  to  make  television  more  accessible 
to  persons  with  visual  impairments.  The 
intent  of  this  priority  is  to  provide 
access  to  a  diversity  of  programming 
available  in  order  to  enhance  shared 
educational,  social,  and  cultural 
experiences  far  persons  who  eere 
visually  impaired.  The  range  of 
programs  proposed  for  description  may 
include,  but  is  not  limited  to.  children's 
programs,  prime  time  pn^raraming, 
emergency  broadcasts,  sports  programs, 
and  documentaries. 

Priority 

To  be  considered  for  funding  under 
this  priority,  a  project  must — 

(1)  For  selectmg  programs  to  be  video 
described,  include  criteria  that  take  into 
account  the  preference  of  consumers  for 
particular  programs,  the  diversity  of 
programming  available,  and  the 
contribution  of  programs  to  the  general 
educational,  social,  and  cultural 
experience  of  individuals  with  visual 
impairments; 

(2)  Determine  the  total  nxmiber  of 
hours  and  the  projected  cost  per  hour 
for  each  prora-am  to  be  described; 

(3)  For  each  program  to  be  described, 
identify  the  source  of  private  or  other 
public  support,  if  any,  and  the  projected 
dollar  amount  of  that  support; 

(4)  Identify  the  methods  to  be  used  in 
the  provision  of  described  video; 

(5)  Demonstrate  the  willingness  of 
major  national  television  networks  and 
cable  companies  to  permit  video 
description  of  their  programs;  and 

(6)  Implement  proceoures  for 
monitoring  the  extent  to  which  an 


accurate  description  is  provide  and  nse 
this  information  to  make  refinements  in 
the  video  description  operations. 

IntergovonmMiUl  Review 

This  program  is  subject  to  the 
requirements  of  Exectrtive  Order  12372 
and  the  regulatioiK  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
govenunents  for  cowdination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regulations  34 
CFR  Parts  330,  331,  and  332. 

Program  Authority:  20  U.S.C.  1451, 1452. 
Dated:  November  1, 1994. 
Howard  R.  Moses. 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Senices. 

(Catalogue  of  Federal  Domestic  Assistance 
Number  84.026,  Educational  Media 
Research,  Production.  Distribution,  and 
Training  Prc^m) 

(PR  Doc.  94-27456;  Filed  11-4-94;  8:45  am] 

BILLING  COOE  4000-01-P 


Educational  Media  Research, 
Production,  Distribution,  and  Training 
Program;  Notice  inviting  applications 
for  new  awards  under  the  Educational 
Media  Research,  Production, 
Distribution,  and  Training  Program  for 
Fiscal  Year  (FY)  1995 

PURPOSE  Of  PROGRAM:  The  purposes  of 
this  program  are  to  promote  the  general 
welfare  of  the  deaf,  hard-of-hearing,  and 
visually  impaired  individuals,  and  the 
educational  advancement  of  individuals 
with  disabiUties. 

This  program  supports  the  National 
Education  Goals  by  assisting  those  with 


Educational  Media  Research.  Production,  Distribution,  and  Training 


disabilities  in  school  readiness  and 
adult  hteracy. 

EUGIBl^  APPUCAMTS:  Profit  and 
nonprofit  public  and  private  agencies, 
organizations,  and  institutions  are 
eligible  to  apply  for  a  grant. 

Note:  The  Department  of  Educatioa  is  sol 
bound  by  any  estimates  in  this  notice,  except 
as  otherwise  provided  by  statute. 

APPUCATIONS  AVAIUkBli:  November  30 
1994 

APPUCABLE  REGUUTIOMS:  (a)  The 
Education  Department  Geneial 
Administi-ative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75. 77.  79. 80,  81 .  82, 
85,  and  86;  toad  (b)  The  regulations  for 
this  program  in  34  CFR  Part  332. 

PRiORmES:  The  priorities  in  the  notice  «f 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 
Federal  Register,  applies  to  these 
competitions. 

FOR  TECHNICAL  INFORMATION  CONTACT: 
Dr.  Ernest  Hairston,  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W.,  Switzer  Building,  Room  4629, 
Washington,  D.C.  20202-2644. 
Telephone  (202)  205-9172.  Indi\iduals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  (202)  205- 
8169;  or  the  Federal  Information  Relay    • 
Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  eastern  time, 
Monday  through  Friday. 

FOR  APPLICATION  OR  GENERAL 
INFORMATION  CONTACT:  Jef&^y  Payne. 
U.S.  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Switzer 
Building,  Room  4627,  Washington.  DC. 
20202-2644.  Telephone  (202)  205-8894. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  biformation 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.  eastern  time, 
Monday  through  Friday. 


Title  and  CFDA  No. 


Closed-Captioned  Daytime  Television 
Program  (CFDA  84.026S). 

Cultural  Experiences  for  Deaf  and  Hard 
of  Hearing  Individuals  (CFDA  84.0261). 

Captioned  Films/Video  Distritxition  Sys- 
tem (CFDA  84.026N). 

Recorded  Audio  Cassettes  for  Visually 
and  Print  Disabled  Students  (CFDA 
84.026K). 


Deadline  for 
transmittal 
of  applica- 
tions 


2/17/95 
3/15/95 
3/31/95 
2/15/95 


Deadline  for 
intergovem- 
merrtal  re- 
view 


4/17/95 
5/15/95 
5/30/95 
4/17/95 


Availat)(e 
funds 


$1,112,000 

$400,000 

$1,500,000 

$3,600,000 


Estimated  range  of 
awards 


$371,000-556.000 

$100,000-400,000 

$900,000-1.500,000 

$3,600,000 


Estimated 
size  of 
awards 


$371,000 

$100,000 

$1,500,000 


Esti- 
mated 

num- 

berol 

awards 


2to3 
1  to4 
1  


Project 
period 

in 
monttis 


$3,600,000     1 


Up  to 

36. 
Up  to 

36. 
Up  to 

36. 
Up  to 

36. 
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Tite  and  CFDA  Na 

Deadkwter 
tfsnstnittsl 
ofapplica- 

Oeadbwfor 
intergovem- 
imntfll  re- 
view 

Avtflatile 
funds 

Estimated  range  of 
awards 

Estimated 
size  of 
awards 

Esti- 
mated 

num- 
ber of 
awards 

Project 
penod 

in 
monttts 

Video      Descriptton      Project      (CFDA 
84.026Q). 

2/17/95 

4/17/95 

$500,000 

$250,000-500.000 

$250,000 

1k>2. 

Up  to 
36. 

NOTE:  Ttw  Department  is  not  txxjnd  t>y  any  estimates  in  tfiis  notice. 


Infonnation  about  the  Department's 
funding  opportxinities.  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  at 


GOPHER.ED.GOV  (under 
Announcements,  Bulletins  and  Press 
Releases).  However,  the  official 
application  notice  of  a  discretionary 
grant  competition  is  the  notice 
published  in  the  Federal  Register. 

Prograa  Authority:  20  U.S.C  1451. 14S2. 


Dated:  November  1, 1994. 
Howard  R.  Moms, 

Acting  Assistant  Secretary  for  Specia] 
Education  and  Rehabilitative  Services. 
(FR  Doc  94-27457:  Filed  11-4-94;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

roockat  No.  940963-4263] 

Economic  Development  Assistance 
Programs  Under  the  Dire  Emergency 
Supplemental  Appropriations  Act,  FY 
1994;  Availalsllity  of  Funds— Southern 
California  Earthquake 

AQENCY:  Economic  Development 
Administration  (EDA).  Department  of 
Commerce  (DoC). 
ACnoW:  Notice. 

SUMMARY:  The  Economic  Development 
Administration  (EDA)  announces  the 
policies  and  the  application  procedures 
for  economic  adjustment  assistance  as 
authorized  by  Public  Law  103-211. 
These  funds  are  designed  to  support  the 
emergency  requirements  of  economic 
adjustment  assistance  for  local 
communities  arising  from  the 
consequences  of  the  January  17, 1994. 
earthquake  in  Southern  California. 
DATES:  This  notice  is  effective 
November  7. 1994.  Funds  shall  remain 
available  until  expendfKi. 
ADDRESSES:  Interested  parties  should 
contact  the  EDA  Disaster  Field  Office  for 
a  proposal  package.  The  EDA  Disaster 
Field  Office  is  located  at  150  East 
Colorado  Boulevard.  Suite  101, 
Pasadena.  California  91105-«831: 
telephone  (818)  583-6831:  and  Fax 
(818) 583-6832. 

FOR  FURTHER  INFORMATION  CONTACT: 
Potential  applicants  should  contact  the 
EDA  Disaster  Field  Office  at  the  address 
noted  above,  or  the  Director.  Economic 
Adjustment  Division,  Economic 
Development  Administration.  Room 
7327.  U.S.  Department  of  Commerce, 
Washington.  DC  20230;  telephone  (202) 
482-2659. 

SUPPl£MENTARY  INFORMATION: 

Buy  American-Made  Equipment  or 
Products 

Applicants  are  hereby  notified  that 
they  are  encouraged,  to  the  extent 
feasible,  to  purchase  American-made 
equipment  and  products  with  funding 
provided  under  this  program  in 
accordance  with  Congressional  intent  as 
set  forth  in  the  resolution  contained  in 
Public  Law  103-121,  Sections  606  (a) 
and  (b). 


Refer  to  the  Notice  published  on 
March  30. 1994.  in  the  Federal  Register 
(59  FR 14996)  for  information  on  EDA's 
general  policies  and  other  requirements. 

Authority 

Support  for  this  program  is  authorized 
imder  the  contingency  fund  provided  to 
the  President  under  PubUc  Law  103- 
211,  the  Emergency  Supplemental 
Appropriations  Act  of  1994. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  Special  Economic  Development 
and  Adjustment  Assistance  Pro-am — 
Long-Term  Economic  Deterioration 
(LTED)  and  Sudden  and  Severe 
Economic  Dislocation  (SSED)  is  listed 
under  CFDA  11.307. 

Program  Obiectives 

Funds  will  be  used  for  the  creation  of 
a  local  Infrastructure  Development  Fund 
that  will  make  funds  available  to  repair 
or  upgrade  local  infrastructure  damaged 
by  the  earthquake  which  is  not  eligible 
for  Federal  Emergency  Management 
Agency  (FEMA)  assistance.  The 
Infra.structure  Envelopment  Fund  will 
be  capitalized  by  EDA  and  will  be 
administered  by  the  Qty  of  Los  Angeles 
and  other  local  jurisdictions.  These 
funds  will  be  used  to  leverage  existing 
financing  through  matching  grants, 
loans,  and  subordinated  debt.  Local 
communities  will  identify  the 
infirastructure  projects  to  receive 
assistance.  Eligible  projects  would 
include  earthquake  damaged  non-public 
infrastructure  ineligible  for  FEMA 
assistance,  such  as  a  privately-owned 
water  system,  and  repair  projects  in 
which  it  makes  economic  sense  to 
upgrade  the  infrastructure  beyond  pre- 
euthquake  specifications. 

Additional  program  objectives  are 
described  in  the  Federal  Register  of 
March  30, 1994  (59  FR  15005) 
announcing  the  policies  and  application 
procedures  for  EDA's  Fiscal  Year  1994 
programs. 

Funding  Availability 

Funds  in  the  amount  of  $50  million 
are  available  for  this  disaster  recovery 
program  and  shall  remain  available 
until  expended. 

Funding  Instrument 

Funds  will  be  awarded  through  grants 
under  the  Sudden  and  Seveie  Economic 
Dislocation  (SSED)  program  imder  Title 


IX  of  the  Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(Pub.  L.  89-136;  42  U.S.C.  3121  et  seq.] 
(PWEDA). 

Eligible  Applicants . 

Eligible  applicants  include  the  city, 
town,  or  subdivision  of  the  State  of 
CaUfomia,  or  a  consortium  nf  such 
political  subdivisions. 

^plication  Procredures 

Application  procedures,  competitive 
selection  criteria  grant  rates  and  post- 
approval  project  implementation 
information  for  the  SSED  program  are 
appUcable  to  the  award  of  disaster 
adjustment  assistance  and  are  described 
in  the  Federal  Register  of  March  30. 
1994  (59  FR  15005).  that  announces 
EDA'S  FY  1994  Notice  of  Availability  of 
Funds,  or  such  subsequent  aimual 
Notices  of  the  AvailabiUty  of  Funds. 
EDA  will  respond  with  direct  technical 
support  of  the  recovery  by  assisting 
local  and  state  officials  with  the 
assessment  of  the  economic  injury 
caused  by  the  disaster  and  the 
development  of  an  economic  recover)' 
plan. 

Implementation  projects  must  be 
consistent  with  and  preferably  and 
outgrowth  of  the  recovery  plan. 

Evaluation  Criteria 

As  described  in  EDA's  Federal 
Register  Notice  of  AvailabiUty  of  Fimds 
for  FY  1994,  proposals  will  be  evaluated 
by  EDA  based  upon  conformance  with 
statutory  and  regulatory  requirements. 
the  economic  adjustment  needs  of  the 
area,  leveraging  of  program  funds,  the 
merits  of  the  proposed  project  in 
addressing  those  needs  and  the 
potential  applicants'  ability  to  manage 
the  grant  effectively.  In  the  case  of  a 
Presidentially  declared  natural  disaster, 
the  customary  area  eligibility  job  loss 
threshold  criteria  is  waived. 

Proposal  Submission  Procedures 

Proposals  for  economic  adjustment  . 
assistance  authorized  under  Public  Law 
103-211,  will  be  submitted  to  EDA's 
Pasadena  Field  Office,  as  noted  in  the 
ADDRESSES  section  of  this  Notice. 

Dated:  October  13. 1994. 
Willian  W.  Ginsbn^ 
Assistant  Secretary  for  Economic 
Development. 

(FR  Doc.  94-27550  Filed  11-4-94;  8:45  am) 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 


Cantafi  fof 
Prevention 


Control  and 


Draft  Guideline  for  laotatlon 
Pracautiona  In  Hoapitaia:  Part  1. 
"Evolution  of  laotatlon  Practicea"  and 
Part  N.  "Racommendationa  for 
laolation  Pracautiona  In  Hoapitaia"; 
Notica  of  Comment  Period 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health  Service 
(PHS).  Department  of  Health  and 
Human  Services  (DHHS). 
ACnOW:  Notice. 

SUMMARY:  This  notice  is  a  request  for 
re\'iew  and  comment  of  the  draft 
Guideline  for  Isolation  Precautions  in 
Hospitals.  The  Guideline  consists  of  two 
parts,  "Evolution  of  Isolation  Practices" 
and  "Recommendations  for  Isolation 
Precautions  in  Hospitals."  and  was 
prepared  by  the  Hospital  Infection 
Control  Practices  Advisory  Conunittee 
(HICPAC)  and  the  National  Center  for 
Infectious  Diseases  (NCID).  CDC. 
DATES:  Written  comments  on  the  draft 
document  must  be  received  on  or  before 
lanuary  6. 1995. 
ADDRESSES:  Comments  on  this 
document  should  be  submitted  in 
writing  to  the  CDC.  Attention:  Isolation 
Guideline  Information  Center.  Mailstop 
A07.  1600  Clifton  Road.  NE.  Atlanta, 
Georgia  30333. 

FOR  FURTMm  aiFORMATION  CONTACT:  The 
Isolation  Guideline  Information  Center, 
telephone  (404)  332-2569. 
SUPPLEMENTARY  INFORMATION:  This 
document  updates  and  replaces  the 
previously  published  CDC  Guideline  for 
Isolation  Precautions  in  Hospitals 
(hifect  Control  1983.4:245-325,  Am  | 
Infect  Control  1984.12:103-163.  and 
HHS  Publ.  No.  [CDCI  83-8314).  Part  I. 
"Evolution  of  laolation  Practices." 
reviews  the  evolution  of  isolation 
practices  in  U.S.  hospitals  including 
their  advantages,  disadvantages,  and 
controversial  aspects  and  ptovides  the 
bacligroimd  for  the  HlCPAC-consensus 
recommendations  contained  in  Part  II. 
"Recommendations  for  Isolation 
Precautions  in  Hospitals." 

HICPAC  was  established  in  1991  to 
provide  advice  and  guidance  to  the 
Secretary.  DHHS;  the  Assistant 
Secretary  for  Health.  DHHS:  the 
Director.  CDC:  and  the  Director.  NCID. 
regarding  the  prai.tice  of  hospital 
infection  control  and  strategies  for 
surveillance,  prevention,  and  control  of 
nosocomial  infections  in  U.S.  hospitals. 
The  committee  also  advises  the  CDC  on 
periodic  updating  of  guidelines  and 


other  policy  stalaments  regarding 
preveation  of  nosocomial  infections. 

The  Guideline  for  Isolation 
Precautions  in  Hospitals  is  the  aeoond  of 
a  aeries  of  CDC  guidelines  being  reviaed 
by  HICPAC  and  NOD.  CDC 

Dated:  November  1. 1994. 
Qaire  V.  Broome, 

Deputy  Diiector,  Centers  for  Dise<at  Control 
and  Prevention  (CDC). 

Guideline  for  Isolation  Precautions  in 
Hmpitab 

Executive  Summary 

The  Guideline  for  Isolation 
Precautions  in  Hospitals  was  revised  to 
meet  the  following  objectives:  (1)  to  be 
epidemiologicaUy  sound,  (2)  to 
recognize  the  importance  of  all  body 
fluids,  secretions,  and  excretions  in  the 
transmission  of  nosocomial  pathogens, 
(3)  to  contain  adequate  precautions  for 
infections  transmitted  by  the  aiibome. 
droplet,  and  contact  routes  of 
transmission,  (4)  to  be  as  simple  and 
user  friendly  as  possible,  and  (5)  to  use 
new  terms  to  avoid  confusion  with 
existing  infection  control  and  isolation 
systems. 

The  revised  guideline  contains  two 
tiers  of  precautions.  In  the  first,  and 
most  important,  tier  are  those 
precautions  designed  for  the  care  of  all 
patients  in  hospitals  regardless  of  their 
diagnosis  or  presumed  infection  status. 
Implementation  of  these  "Standard 
Precautions"  is  the  primary  strategy  for 
successful  nosocomial  infection  control. 
In  the  second  tier  are  precautions 
designed  only  for  the  care  of  specified 
patients.  These  additional 
'Transmission-based  Precautions"  are 
used  for  patients  known  or  suspected  to 
be  infected  or  colonized  with 
epidemiologicaUy  important  pathogens 
that  can  be  transmitted  by  aiihome  or 
droplet  transmission  or  by  contact  with 
dry  skin  or  contaminated  surfaces. 

Standard  Precautions  synthesize  the 
major  features  of  Universal  (Blood  and 
Body  Fluid)  Precautions  (designed  to 
reduce  the  risk  of  transmission  of 
bloodbome  pathogens)  and  Body 
Substance  Isolation  (designed  to  reduce 
the  risk  of  transmission  of  pathogens 
firom  moist  body  substances).  Standard 
Precautions  apply  to  (1)  blood,  (2)  all 
body  Quids,  secretiens,  and  excretions 
regardless  of  whether  or  not  they 
contain  visible  blood.  (3)  noointact  skin; 
and  (4)  mucous  membranes.  Standard 
Precautions  are  designed  to  reduce  the 
risk  of  transmission  of  microorganisms 
from  both  recognized  and  unrecognized 
sources  of  infection  in  hospitals. 

Transmission-based  Precautions  are 
designed  for  patients  documented  or 
suspected  to  be  infected  or  colonized 


with  highly  transmissible  or 
epidemiologicaUy  important  pathogens 
for  which  additional  precautions 
beyond  Standard  Precautions  are 
needed  to  interrupt  transmission  in 
hospitals.  There  are  three  types  of 
Transmission-based  Precautions: 
Airborne  Precautions.  Droplet 
Precautions,  and  Contact  Precautions. 
They  may  be  combined  together  for 
diseases  that  have  multiple  routes  of 
transmission.  When  used  either 
singularly  or  in  combination,  they  are  to 
be  used  in  addition  to  Standard 
Precautions. 

The  rexnsed  guideline  also  lists 
sjjecific  clinical  syndromes  or 
conditions  in  both  adult  and  pediatric 
patients  that  are  highly  suspicious  for 
infection  and  identifies  appropriate 
Transmission-based  Precautions  to  use 
on  an  empiric,  temporary  basis  until  a 
diagnosis,can  be  made:  these  empiric, 
temporary  precautions  are  also  to  be 
used  in  addition  to  Standard 
Precautions. 

A  working  draft  of  this  guideline  was 
reviewed  by  experts  in  infection  control. 
However,  all  reconunendations  in  the 
guideline  may  not  reflect  the  opinions 
of  all  reviewers. 

Introduction 

To  assist  hospitals  in  maintaining  up- 
to-date  isolation  practices,  HICPAC '  has 
updated  the  CDC  recommendations  for 
isolation  precautions  for  use  in 
hospitals.  The  recommendations  are 
based  on  the  latest  epidemiologic 
information  on  transmission  of  infection 
in  hospitals:  they  supersede  previous 
CDC  recommendations  for  isolation 
precautions  for  use  in  hospitals.^  * 

The  recommendations  are  intended 
primarily  for  use  in  the  care  of  patients 
in  acute-care  hospitals,  although  some 
of  the  recommendations  may  be 
applicable  for  some  patients  receiving 
care  in  extended-care  facilities.  The 
recommendations  are  not  intended  for 
use  in  day  care,  well  care,  or 
domiciliary  care  programs.  Because  (1) 
there  have  been  few  studies  to  test  the 
efficacy  of  isolation  precautions,  and  (2) 
gape  still  e.xist  in  the  knowledge  of  the 
epidemiology  and  modes  of 
transmission  of  some  diseases, 
disagreement  with  some  of  the 
recommendations  is  expected. 

HICPAC  recognizes  tnat  the  goal  of 
preventing  transmission  of  infections  in 
hospitals  can  be  accomplished  by 
muhiple  means,  and  that  hospitals  will 
modify  the  recommendations  according 
to  their  needs  and  circumstances  and  as 
directed  by  federal,  state,  or  local 
regulations.  Modification  of  the 
recommendations  is  encouraged  if  (1) 
the  principles  of  epidemiology  and 


disease  transmission  are  maintained, 
and  (2)  precautions  are  included  to 
interrupt  spread  of  infection  by  all 
routes  that  are  likely  to  be  encountered 
in  the  hospital. 

Part  I.  Evolution  of  IseAioo  Practices 

Early  Isolation.  Practices 

The  first  published  recommendations 
for  isolation  precautions  in  the  United 
States  appeared  as  early  as  1877.  when 
a  hospital  handbook  recommended 
placing  patients  with  infectious  diseases 
in  separate  facilities.'  which  ultimately 
became  known  as  infectious  disease 
hospitals.  Although  this  practice 
segregated  infected  patients  from 
noninfected  patients,  nosocomial 
transmission  continued  to  occur 
because  infected  patients  were  not 
separated  from  each  other  according  to 
their  disease,  and  few.  if  any,  aseptic 
procedures  were  practiced.  Personnel  in 
infectious  disease  hospitals  began  to 
combat  problems  of  nosocomial 
transmission  by  setting  aside  a  floor  or 
ward  for  patients  with  similar  diseases* 
and  by  practicing  aseptic  procedures 
recommended  in  nursing  textbooks 
published  fixun  1890  to  1900.> 

In  1910.  isolation  practices  in  U.S. 
hospitals  were  altered  by  the 
introduction  of  the  cubicle  system  of 
isolation  which  placed  patients  in 
multiple-bed  wards.^  With  the  cubicle 
system,  hospital  personnel  used 
separate  gowns,  washed  their  hands 
with  antiseptic  solutions  after  patient 
contact,  and  disinfected  objects 
contaminated  by  the  patient.  These 
nursing  procedures,  designed  to  prevent 
transmission  of  pathogenic  organisms  to 
other  patients  and  perscmnel,  became 
known  as  'barrier  nursing."  Use  of  the 
cubicle  system  of  isolation  and  barrier 
nursing  procedures  provided  general 
hospitals  with  an  alternative  to  placing 
some  patients  in  infectious  disease 
hospitals. 

During  the  1950s.  U.S.  infectious 
disease  hospitals,  except  those 
designated  exclusively  for  tuberculosis, 
began  to  dose.  In  the  mid-1960s, 
tuberculosis  hospitals  also  began  to 
close,  partly  because  general  hospital  or 
outpatient  treatment  became  preferred 
for  patients  with  tuberculosis.  Thus,  by 
the  late  1960s  patients  with  infectious 
diseases  were  housed  in  wards  in 
general  hospitals,  either  in  specially 
designed,  single-patient  isolation  rooms 
or  in  regular  single  or  multiple-patient 
rooms. 

CDC  Isolation  Systems 

CDC  Isolation  Manual 

In  1970.  CDC  pubhshed  a  detailed 
manual  entitled  Isolation  Techniques 


for  Use  in  Hospitals  to  assist  general 
hospitals  with  isolation  precautions;'  a 
revised  edition  appearedin  1975.'  The 
manual  could  be  applied  in  small 
community  hospitals  with  limited 
resources  as  well  as  in  large 
metropolitan  university-associated 
medical  centers. 

The  manual  introduced  the  category 
system  of  isolation  precautions.  It 
reconmiended  that  hospitals  use  one  of 
seven  isolation  categories  (Strict 
Isolation,  Respiratory  Isolation, 
Protective  Isolation.  Enteric  Precautions, 
Wound  and  Skin  Precautions,  Discharge 
Precautions,  and  Blood  Precautions). 
The  precautions  recommended  for  each 
category  were  determined  almost 
entirely  by  the  epidemiologic  features  of 
the  diseases  grouped  in  the  category, 
primarily  their  routes  of  transmission. 
Certain  isolation  techniques,  believed  to 
be  the  minimum  necessary  to  prevent 
transmission  of  all  diseases  in  the 
category,  were  indicated  for  each 
isolation  category.  Because  all  diseases 
in  a  category  did  not  have  the  same 
epidemiology  (i.e.,  were  not  spread  by 
exactly  the  same  combination  of  modes 
of  transmission),  with  some  requiring 
fewer  precauti<Mis  than  others,  more 
precautions  were  suggested  for  some 
diseases  than  were  necessary.  This 
disadvantage  of  "over-isolation"  for 
some  diseases  was  offset  by  the 
convenience  of  having  a  small  nxunber 
of  categories.  More  importantly,  the 
simple  system  required  personnel  to 
learn  only  a  few  established  routines  for 
applying  isolation  precautions.  To  make 
the  system  even  more  user  filendly. 
instructions  for  each  category  were 
printed  on  color-coded  cards  and  placed 
on  the  doors,  beds,  and/or  charts  of 
patients  on  isolation  precautions. 
By  the  mid-1970s,  93%  of  U.S. 
hospitals  had  adopted  the  isolation 
system  recommended  in  the  manual.' 
However,  neither  the  efficacy  of  the 
category  approach  in  preventing  spread 
of  infections  nor  the  costs  of  using  the 
system  were  evaluated  by  empirical 
studies. 

By  1980,  hospitals  were  experiencing 
new  endemic  and  epidemic  nosocomial 
infection  problems,  some  caused  by 
multidrug-resistant  microorganisms  and 
others  caused  by  newly  recognized 
pathogens,  which  required  different 
isolation  precautions  from  those 
specified  by  any  existing  isolation 
category.  There  was  increasing  need  for 
isolation  precautions  to  be  directed 
more  specifically  at  nosocomial 
transmission  in  special-care  units, 
rather  than  at  the  intrahospital  spread  of 
infectious  diseases  acquired  in  the 
community.*  Infection  control 
professionals  and  nursing  directors  in 


hospitals  with  particularly  sophisticated 
nursing  staffs  were  increasingly  callir^ 
for  new  isolation  systems  that  would 
tailor  precautions  to  the  modes  of 
transmission  for  each  infection  and 
avoid  the  over-isolation  Inherent  in  the 
category-specific  approach.  Further, 
new  facts  about  the  epidemiology  and 
modes  of  transmission  of  some  diseases 
made  it  necessary  for  CDC  to  revise  the 
isolation  manual.  Toward  that  end, 
during  1981-1983.  CDC  Hospital 
Infections  Program  personnel  consulted 
with  infectious  disease  specialists  in 
medicine,  pediatrics,  and  surgery; 
hospital  epidemiologists;  and  infection 
control  practitioners  about  revising  the 
manual. 

CDC  IsoUtion  Guidriine 

In  1983,  the  CDC  Guideline  for 
Isolation  Precautions  in  Hospitals  ■• 
(hereafter  referred  to  as  the  isolation 
guideline)  was  published  to  take  the 
place  of  the  1975  isolation  manual;  it 
contained  many  important  changes.  One 
of  the  most  important  was  the  increased 
emphasis  on  decision-making  on  the 
part  of  users.  Unlike  the  1975  manual, 
which  encouraged  fiew  decisions  on  the 
part  of  users,  the  isolation  guideline 
encouraged  decision-making  at  several 
levels,*-'"  First,  hospital  infecUon 
control  committees  were  given  a  choice 
of  selecting  between  category-specific  or 
disease-specific  isolation  precautions  or 
using  the  guideline  to  develop  a  unique 
isolation  system  appropriate  to  their 
hospital's  circumstances  and 
environment.  Second,  personnel  who 
placed  a  patient  on  isolation 
precautions  were  encouraged  to  make 
decisions  about  the  individual 
precautions  to  be  taken,  (e.g.,  whether 
the  patient's  age,  mental  status,  or 
condition  indicated  that  a  private  room 
was  needed  to  prevent  sharing  of 
contaminated  articles).  Third,  personnel 
taking  care  of  patients  on  isolation 
precautions  were  encouraged  to  decide 
whether  they  needed  to  wear  a  mask, 
gown,  or  gloves  based  on  the  likelihood 
of  exposure  to  infective  material.  Such 
decisions  were  deemed  necessary  to 
isolate  the  infection  but  not  the  patient 
and  to  reduce  the  costs  associated  with 
unnecessary  isolation  precautions. 

In  the  category-specific  section  of  the 
guideline,  existing  categories  were 
modified,  new  categories  were  added, 
and  many  infections  were  reassigned  to 
different  categories.  The  old  category  of 
Blood  Precautions,  primarily  direct^ 
toward  patients  with  chronic  carriage  of 
hepatitis  B  virus  (HBV),  was  renamed 
Blood  and  Body  Fluid  Precautions  and 
expanded  to  include  (1)  patients  with 
AIDS  and  (2)  body  fluids  other  than 
blood.  The  old  category  of  Protective 
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Isolation  was  deleted  because  of  studies 
demonstrating  its  lack  of  efficacy  in 
general  clinical  practice  in  preventing 
die  acquisition  of  infection  by  the 
inununoconipromised  patient  for  whom 
it  had  originally  been  described. ''-'^ 
The  1983  guideline  contained  the 
foUomng  categories  of  isolation:  Strict 
Isolation.  Contact  Isolation,  Respiratory 
Isolation.  Tuberculosis  (acid-fast  bacilli 
(AFBj)  Isolation.  Enteric  Precautions. 
Drainage/Secretion  Precautions,  and 
Blood  and  Body  Fluid  Precautions.  As 
with  the  category  approach  in  the 
former  CDC  isolation  manuals,  these 
categories  tended  to  over-isolate  some 
patients. 

In  the  disease-specific  section  of  the 
guideline,  the  epidemiology  of  each 
infectious  disease  was  considered 
individually  by  advocating  only  those 
precautions  (e.g..  private  room.  mask, 
gown,  and  gloves)  needed  to  interrupt 
transmission  of  the  infection.  In  place  of 
the  categories  and  signs  of  the  category- 
speciHc  approach,  a  chart  listed  all 
diseases  posing  the  threat  of  in-hospital 
transmission  with  checks  in  columns 
indicating  which  precautions  were 
required  for  each.  Because  precautions 
were  individualized  for  eadi  disease, 
hospitals  using  the  system  were 
encouraged  to  provide  more  initial 
training  and  in-service  education  and  to 
encourage  a  much  higher  level  of 
attention  from  patient-care  personnel. 
Although  disease-speciBc  isolation 
precautions  eliminated  "over-isolation," 
personnel  might  be  prone  to  mistakes  in 
applying  the  precautions,  especially  if 
the  disease  was  not  regularly  seen  in  the 
hospital,^'"  if  there  was  a  delay  in 
diagnosis,  or  if  there  was  a 
misdiagnosis.  Placing  disease-specific 
isolation  precautions  in  a  hospital 
computerized  information  system 
resulted  in  more  accurate  use  of  the 
system." 

Since  gaps  existed  in  the  knowledge 
of  the  epidemiology  of  some  diseases, 
disagreement  was  expected,  and 
occurred,  regarding  the  placement  of 
individual  diseases  within  given 
categories,  especially  diseases  with  a 
respiratory  component  of 
transmission.^*  Placing  measles  in 
Respiratory  Isolation  (designed  to 
prevent  transmission  of  large-particle 
droplets)  rather  than  in  a  category  that 
had  provisions  for  preventing 
transmission  by  airborne  droplet  nuclei 
and  placing  rubella  and  respiratory 
syncytial  virus  (RSV)  infection  in 
Contact  Isolation  were  controversial.  >' 
There  was  also  disagreement  about  the 
lack  of  a  recommendation  for  adult 
patients  with  influenza,  the  need  for  a 
private  room  for  pediatric  patients  with 
RSV  infections,  and  the  length  of  time 


that  precautions  should  be 
maintained.*'  The  lack  of  empiric 
studies  on  the  efficacy  and  costs  of 
implementing  the  recommendations 
contributed  to  the  disagreements. 

As  new  epidemiologic  data  became 
available,  several  subsequent  CDC 
reports  '^'*  updated  portions  of  the 
isolation  guideline.  Upoated 
recommendations  for  management  of 
patients  with  suspected  hemorrhagic 
fever  were  publisned  in  1988.**  The 
recommendation  for  Respiratory 
Isolation  for  acute  erythema  infectiosum 
was  superseded  by  a  1989  report  that 
recommended  Respiratory  Isolation  for 
human  parvovirus  819  (the  causative 
agent  for  erythema  infectiosum)  only 
when  infected  patients  were  in  transient 
aplastic  crisis  or  had  immunodeficiency 
and  chronic  human  parvovirus  B19 
infection.*' 

Recommendations  for  Tuberculosis 
(AFB)  Isolation  were  updated  in  1990  *■ 
because  of  heightened  concern  about 
nosocomial  transmission  of  multidrug- 
resistant  tuberculosis,'^^  particularly 
in  settings  where  persons  with  human 
immunodeficiency  virus  (HIV)  infection 
were  receiving  care.  The  1990 
tuberculosis  guidelines  emphasized  (1) 
placing  a  hospital  patient  with 
confirmed  or  suspected  tul)erculosis  in 
a  private  room  that  has  lower,  or 
negative,  air  pressure  compared  with 
surrounding  areas,  (2)  reducing 
mycobacterial  contamination  of  air  by 
dilution  and  removal  of  airborne 
contaminants,  and  (3)  wearing 
particulate  respiratore,  rather  than 
standard  surgical  masks,  when  hospital 
personnel  shared  air  space  with  an 
infectious  tuberculosis  patient. 
Subsequent  recommendations 
reemphasized  the  importance  of  early 
diagnosis  and  treatment  of 
tuberculosis.  2*  In  1993,  a  second  edition 
of  the  guidelines  for  preventing  the 
transmission  of  tul>erculosis  in  health 
care  facilities  was  pubUshed  in  draft  for 
public  comment.  2'  After  review  of 
written  comments,  the  guidelines  were 
modified  and  published.^^ 

Universal  Precautions 

In  1985,  largely  because  of  the  HIV 
epidemic,  isolation  practices  in  the 
United  States  were  dramatically  altered 
by  the  introduction  of  a  new  strategy  for 
isolation  precautions,  which  became 
known  as  Universal  Precautions  (UP). 
Following  the  initial  reports  of  hospital 
personnel  becoming  infected  with  HIV 
through  needlesticks  and  skin 
contamination  with  patients*  blood,  a 
widespread  outcry  created  the  urgent 
need  for  new  isolation  strategies  to 
protect  hospital  personnel  from 
bloodbome  infections.  The  subsequent 


modification  of  isolation  precautions  in 
some  hospitals  produced  several  major 
strategic  changes  and  sacrificed  some 
measures  of  protection  against  patient- 
to-patient  transmission  in  the  process  of 
adding  protectioq^ainst  patient-to- 
personnel  transmission.  In 
acknowledgment  of  the  fact  that  many 
patients  with  bloodbome  infections  are 
not  recognized,  the  new  UP  approach 
placed  emphasis  for  the  first  time  to 
applying  Blood  and  Body  Fluid 
Precautions  universally  to  all  persons 
regardless  of  their  presumed  infection 
status.^*  Until  this  time,  most  patients 
placed  on  isolation  precautions  were 
those  for  whom  a  diagnosis  of  an 
infectious  disease  had  been  made  or  was 
suspected.  This  provision  led  to  the  new 
name  of  Universal  Precautions. 

In  addition  to  emphasizing  prevention 
of  needlestick  injuries  and  the  use  of 
traditional  barriers  such  as  gloves  and 
gowns,  UP  expanded  Blood  and  Body 
Fluid  Precautions  to  include  use  of 
masks  and  eye-coverings  to  prevent 
mucous  membrane  exposures  during 
certain  procedures  and  the  use  of 
individual  ventilation  devices  when  the 
need  for  resuscitation  was  predictable. 
This  approach,  and  particularly  the 
techniques  for  preventing  mucous 
membrane  exposures,  was 
reemphasized  in  subsequent  CDC 
reports  that  contained  recommendations 
for  prevention  of  HIV  transmission  in 
health  care  settings.^^-^" 

In  1987,  one  of  these  reports  ^^  stated 
that  implementation  of  UP  for  all 
patients  eliminated  the  need  for  the 
isolation  category  of  Blood  and  Body 
Fluid  Precautions  for  patients  known  or 
suspected  to  be  infected  with 
bloodbome  pathogens;  however,  the 
report  stated  that  other  category-  or 
disease-specific  isolation  precautions 
recommended  in  the  CDC  isolation 
guideline*  should  be  used  as  necessary 
if  infections  other  than  bloodbome 
infections  were  diagnosed  or  suspected. 

The  1987  report  was  updated  by  a 
1988  report  ''  that  emphasized  two 
imi>ortant  points:  (1)  blood  was  the 
single  most  important  source  of  HIV, 
HBV.  and  other  bloodbome  pathogens 
in  the  occupational  setting,  and  (2) 
infection  control  efforts  for  preventing 
transmission  of  bloodbome  pathogens 
in  health  care  settings  must  focus  on 
preventing  exposures  to  blood  as  well  as 
on  delivery  of  HBV  immunization.  The 
report  stated  that  UP  applied  to  blood, 
body  fluids  that  had  been  implicated  in 
the  transmission  of  bloodbome 
infections  (semen  and  vaginal 
secretions),  body  fluids  from  which  the 
risk  of  transmission  was  unknown 
(amniotic,  cerebrospinal,  pericardial, 
peritoneal,  pleural,  and  synovial  fluids). 


and  to  any  other  body  fhiid  visibly 
contaminated  with  blood,  but  not  to 
feces,  nasal  secretions,  sputum,  sweat, 
tean.  mine,  or  vomitus  imless  they 
contained  visible  blood.  Although  HTV 
and  HBV  surfece  antigen  (HBsAgJ  had 
been  foimd  in  some  of  the  fhiids, 
secretions,  or  excretions  to  which  UP 
did  not  apply,  epidemiologic  studies  in 
the  health  care  and  community  setting 
had  not  implicated  these  substances  in 
the  transmission  of  HIV  and  HBV 
infecticms.  However,  the  report  noted 
that  some  of  the  fluids,  secretions,  and 
excretions  not  covered  undCT  UP 
■represented  a  potential  source  for 
nosocomial  and  community-acquired 
infections  with  other  pathogens  and 
referred  readers  to  the  CDC  isolation 
guideline. 

Body  Substance  Isolation 

In  1987,  a  new  system  of  isolation, 
called  Body  Substance  Isolation  (BSI). 
was  proposed,  after  3  years  of  study  by 
infection  control  personnel  at  the 
Harborview  Medical  Center  in  Seattle 
and  the  University  of  Cabfomia  at  San 
Diego,  as  an  alternative  to  diagnosis- 
driven  isolation  systems.^  BSI  focused 
on  the  isolation  of  all  moist  and 
potentially  infiectious  body  substances 
(blood,  feces,  urine,  sputum,  saliva, 
woimd  drainage,  and  other  body  fluids) 
from  ail  patients,  regardless  of  their 
presumed  infection  status,  primarily 
through  the  use  of  gloves.  Personnel 
were  instructed  to  put  on  clean  gloves 
just  before  contact  with  mucous 
membranes  and  nonintact  skin,  and  to 
wear  gloves  for  anticipated  contact  vfith 
moist  body  substances.  In  addition,  a 
"Stop  Sign  Alert"  was  used  to  instruct 
persons  wishing  to  enter  the  room  of 
some  patients  with  infections 
transmitted  exclusively  or  in  part  by  the 
airborne  route  to  check  with  the  floor 
nurse,  who  would  determine  whether  a 
mask  should  be  worn;  persoimel  were  to 
be  immune  to  or  immunized  against 
selected  infectious  diseases  transmitted 
by  airborne  or  droplet  routes  (measles, 
mumps,  rubella,  and  varicella)  or  they 
were  not  to  enter  the  rooms  housing 
patients  with  these  diseases.  Other 
issues  related  to  implementing  BSI  in  a 
university  teaching  hospital  were 
described.  30 

Among  the  advantages  cited  for  BSI 
were  that  it  was  a  simple,  easy  to  leam 
and  administer  system,  and  that  it 
avoided  the  assumption  that  (Ij 
individuals  without  knovra  or  suspected 
diagnoses  of  transmissible  infectious 
diseases  were  free  of  risk  to  patients  and 
personnel,  and  (2)  that  only  certain 
body  fluids  were  associated  with 
transmission  of  infection.  The 
disadvanUges  of  BSI  included  the 


added  cost  of  increased  use  of  barrier   - 
equipment,  particularly  gloves;^*  the 
difficulty  in  maintaining  routine 
application  of  the  protocol  for  all 
patients;  the  uncertainty  about  the 
precautions  to  be  taken  when  entering  a 
room  with  a  "Stop  Sign  Alert";  and  the 
potential  for  misapplication  of  the 
protocol  to  overprotect  personnel  at  the 
expense  of  the  patient.  ^^ 

In  a  prospective  study .^^  g 
combination  use  of  gown  and  glove 
protocols  similar  to  BSI  led  to  lower 
infection  rates  in  a  pediatric  intensive 
care  unit  (ICU),  and  in  other  studies 
similar  combinaticms  of  barriers  were 
associated  with  lower  rates  of 
nosocomial  RSV  infection  in  a  pediatric 
ICU  ^  and  of  resistant  gram-negative 
organisms  in  an  acute-care  hospital.^s 
However,  in  none  of  these  studies, 
initiated  before  publication  of  BSI,  were 
the  authors  attempting  to  evaluate  BSI. 
nor  were  they  able  to  separate  the  effect 
of  gloves  from  that  of  gowns  or  from 
gloves  and  gowns  used  in  combination. 

Controversial  aspects  of  BSI  have 
been  summarized. '3'  '*  BSI  appeared  to 
replace  some,  but  not  all.  of  the 
isolation  precautions  necessary  to 
prevent  transmission  of  infection.  BSI 
did  not  contain  adequate  provisions  to 
prevent  (1)  droplet  transmission  of 
serious  infections  in  pediatric 
populations  (e.g.,  invasive  Haemophilus 
influenza,  Neisseria  meningitides 
meningitis  and  pneumonia,  and 
pertussis),  (2)  direct  or  indirect  contact 
transmission  of  epidemiologically 
important  microorganisms  from  dry  skin 
or  environmental  sources  (e.g.. 
Clostridium  difficile  and  vancomycin- 
resistant  enterococci).  or  (3)  true 
airborne  transmission  of  infections 
transmitted  over  long  distances  by 
floating  droplet  nuclei.  Although  BSI 
emphasized  that  a  private  room  was 
indicated  for  some  patients  with  some 
diseases  transmitted  exclusively  or  in 
part  by  the  true  airborne  route,  it  did  not 
emphasize  the  need  for  special 
ventilation  for  patients  known  or 
suspected  of  having  pulmonary 
tuberculosis  or  other  diseases 
transmitted  by  airborne  droplet  nuclei. 
The  lack  of  emphasis  on  special 
ventilation  was  of  particular  concern  to 
CDC  in  the  early  1990s  because  of 
muJtidruc-resistaht  tuberculosis. '»-'9 

BSI  and  UP  shared  many  similar 
features  designed  to  prevent  the 
transmission  of  bloodbome  pathogens 
in  hospitals.  However,  there  was  an 
important  difference  in  the 
recommendation  for  glove  use  and 
handwashing.  Under  UP,  gloves  were 
recommended  for  anticipated  contact 
with  blood  and  specified  body  fluids 
and  hands  were  to  be  washed 


immediately  after  gloves  were 
removed.27-w  Under  BSI,  gloves  were 
recommended  for  anticipated  contact 
with  any  moist  body  substance  but 
handwashing  after  glove  removal  was 
not  required  unless  the  hands  were 
visibly  soiled.»  The  lade  of  emphasis  on 
handwashing  after  glove  removal  was 
cited  as  one  of  the  theoretical 
disadvantages  of  BSI.  '5-  37-38  Using 
gloves  as  a  protective  substitute  for 
handwashing  may  have  provided  a  false 
sense  of  security,  resulted  in  less 
handwashing.  Increased  the  risk  of 
nosocomial  transmissicm  of  pathogens 
because  hands  can  become 
contaminated  even  when  gloves  are 
used  3»  and  are  easily  contaminated  in 
the  process  of  removing  gloves,  and 
contributed  to  skin  problems  and 
allergies  associated  with  the  use  of 
gloves.*>-««  On  the  other  hand, 
proponents  of  BSI  have  noted  that 
studies  of  handwashing  have  indicated 
relatively  low  compliance  by  hospital 
personnel,<2-43  that  glove  use  may  have 
been  easier  to  manage  than 
handwashing,  and  that  frequent 
handwashing  may  have  led  to  eczema, 
skin  cracking,  or,  in  some  persons, 
chnical  damage  to  the  skin  of  the 
hands.**  Although  use  of  gloves  may 
have  been  better  than  no  handwashing, 
the  efficacy  of  using  gloves  as  a 
substitute  for  handwashing  has  not  been 
demonstrated. 

OSHA  Bloodbome  Pathogens 
Regulations 

In  1989,  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
published  a  proposed  rule  regarding 
occupational  exposure  to  bloodbome 
pathogens  in  hospitals  and  other  health 
care  settings.**  The  proposed  rule,  based 
on  the  concept  of  UP,  raised  concems  in 
the  infection  control  community. 
Among  them  were  concems  about  the 
use  of  "visibly  bloody"  as  a  marker  for 
the  infectious  risk  of  certain  body  fluids 
and  substances,  the  imbalance  toward 
precautions  to  protect  persoimel  and 
away  from  protection  for  patients,  the 
lack  of  proven  efficacy  of  UP,  and  the 
costs  for  implementing  the  proposed 
regalations.->*'^5o  ^ftgj  ^  series  of  OSHA 
public  hearings  and  review  of  written 
comments,  the  proposed  riile  was 
modified  and  the  final  rule  on 
occupational  exposure  to  bloodbome 
piathogens  was  pubUshed  in  1991.*' 
Although  the  final  nde  was  expected  to 
improve  occupational  safety  in  the  care 
of  patients  infected  with  bloodbome 
pathogens,  its  impact  on  the  cost  of 
patient  care  and  on  nosocomial 
infection  control  has  remained 
undefined.  Information  on  complying 
with  the  OSHA  final  ruie  has  been  made 
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available  by  the  American  Hospital 
Association  "  and  others.'' 

The  Need  for  a  New  Isolation  Guideline 

By  the  early  1990s,  isolation  had 
become  an  infection  control 
conundrum.'^  Although  many  hospitals 
had  incorporated  all  or  portions  of  UP 
into  their  category-  or  disease-specific 
isolation  system  and  others  had  adopted 
ail  or  portions  of  BSI,**  **  there  was 
much  local  variation  in  the 
interpretation  and  use  of  UP  and  BSI 
and  a  variety  of  combinations  was 
common.  Further,  there  was 
considerable  confusion  about  which 
body  fluids  or  substances  required 
precautions  imder  UP  and  BSI.  Many 
hospitals  esp>ousing  UP  were  really 
using  BSI  and  vice-versa.  Moreover, 
there  was  continued  lack  of  agreement 
about  the  importance  of  handwashing 
when  gloves  were  used  "*-i3.27-»J7-3«j7.j« 

and  the  need  for  additional  precautions 
beyond  BSI  to  prevent  airborne,  droplet, 
and  contact 

transmission. '<■"•"-»•"  J*J»^  Some 
hospitals  had  not  implemented 
appropriate  guidelines  for  preventing 
transmission  of  tuberculosis,  including 
multidrug-resistant  tuberculosis.*'  As 
other  multidrug-resistant 
microorganisms  "•**  were  emerging, 
some  hospitals  failed  to  recognize  them 
as  new  problems  and  to  add  appropriate 
precautions  that  would  contain  them. 

In  view  of  these  problems  and 
concerns,  no  simple  adjustment  to  any 
of  the  existing  approaches — UP,  BSI,  the 
CDC  isolation  guideline,  or  other 
isolation  systems — appeared  likely  to 
solve  the  conundrum.  Clearly  what  was 
needed  was  a  new  synthesis  of  the 
various  systems  that  would  provide  a 
guideline  with  logistically  feasible 
recommendations  for  preventing  the 
many  infections  that  occur  in  hospitals 
through  diverse  modes  of  transmission. 
To  achieve  this,  the  new  guideline 
would  have  to  be  (1)  epidemiologically 
sound,  (2)  recognize  the  importance  of 
all  body  fluids,  secretions,  and 
excretions  in  the  transmission  of 
nosocomial  pathogens,  (3)  contain 
adequate  precautions  for  infections 
transmitted  by  the  airborne,  droplet,  and 
contact  routes  of  transmission,  (4)  be  as 
simple  and  user  friendly  as  possible, 
and  (5)  use  new  terms  to  avoid 
confusion  with  existing  systems. 

Based  on  these  considerations,  a  new 
guideline  was  subsequently  developed. 
It  contains  three  important  changes  from 
previous  recommendations.  First,  it 
synthesizes  the  major  features  of  UP  "•" 
and  BSI  ^^  into  a  single  set  of 
precautions  to  be  used  for  the  care  of  all 
patients  in  hospitals  regardless  of  their 
presumed  infection  status.  These 


precautions,  called  Standard 
Precautions,  are  designed  to  reduce  the 
risk  of  transmission  of  bloodbome  and 
other  pathogens  in  hospitals.  As  a  result 
of  this  synthesis,  a  large  number  of 
patients  with  diseases  or  conditions  that 
previously  required  category-  or  disease- 
specific  precautions  in  the  1983  CDC 
isolation  guideline  *  are  now  covered 
under  Standard  Precautions  and  do  not 
require  additional  precautions.  Second, 
it  collapses  the  old  categories  of 
isolation  precautions  (Strict  Isolation. 
Contact  Isolation,  Respiratory  Isolation, 
Tuberculosis  Isolation,  Enteric 
Precautions,  and  Drainage/Secretion 
Precautions)  and  the  old  disease- 
specific  precautions  into  three  sets  of 
precautions  based  on  routes  of 
transmission  for  a  smaller  number  of 
specified  patients  known  or  suspected 
to  be  infected  or  colonized  with  highly 
transmissible  or  epidemiologically 
important  pathogens:  these 
Transmission-based  Precautions, 
designed  to  reduce  the  risk  of  airborne, 
droplet,  and  contact  transmission  in 
hospitals,  are  to  be  used  in  addition  to 
Standard  Precautions.  Third,  it  lists 
specific  syndromes  in  both  adult  and 
piadiatric  patients  that  are  highly 
suspicious  for  infection  and  identifies 
appropriate  Transmission-based 
Precautions  to  use  on  an  empiric, 
temporary  basis  until  a  diagnosis  can  be 
made;  these  empiric,  temporary 
precautions  are  also  designed  to  be  used 
in  addition  to  Standard  Precautioiu. 
The  details  of  the  guideline 
recommendations  are  presented  in  Part 
U,  "Recommendations  for  Isolation 
Precautions  in  Hospitals." 

In  sununary,  the  new  guideline  is 
another  step  in  the  evolution  of 
isolation  practices  in  U.S.  hospitals.  It  is 
now  recommended  for  review  and  use 
by  hospitals  with  the  following 
provision.  No  guideline  can  address  all 
of  the  needs  of  the  more  than  6,000  U.S. 
hospitals,  which  range  in  size  bom  5 
beds  to  more  than  1,500  beds  and  serve 
very  different  patient  populations. 
Hospitals  are  encouraged  to  review  the 
guideline  and  to  modify  it  according  to 
what  is  possible,  practical,  and  prudent. 

Part  II.  Reconunendations  for  IsoUtioa 
Precautions  in  Hospitals 

Rationale^  Isolation  Precautions  in 
Hospitals 

Spread  of  infection  within  a  hospital 
requires  three  elements:  a  source  of 
infecting  microorganisms,  a  susceptible 
host,  and  a  means  of  transmission  for 
the  microorganism. 


Source 

Human  sources  of  the  infecting 
microorganisms  in  hospitals  may  be 
patients,  personnel,  or,  on  occasion, 
visitors  and  may  include  persons  with 
acute  disease,  persons  in  the  incubation 
period  of  a  disease,  persons  who  are 
colonized  by  an  infectious  agent  but 
have  no  apparent  disease,  or  persons 
who  are  chronic  carriers  of  an  infectious 
agent.  Other  sources  of  infecting 
microorganisms  can  be  the  patient's 
own  endogenous  flora,  which  may  be 
difficult  to  control,  and  inanimate 
environmental  objects  that  have  become 
contaminated,  including  equipment  and 
medicatioiu. 

Host 

Resistance  among  persons  to 
pathogenic  microorganisms  varies 
greatly.  Some  persons  may  be  immime 
to  infection  or  be  able  to  resist 
colonization  by  an  infectious  agent; 
others  exposed  to  the  same  agent  may 
establish  a  conunensal  relationship  with 
the  infecting  microorganism  and 
become  asymptomatic  carriers;  still 
others  may  develop  clinical  disease. 
Host  factors  such  as  age;  underlying 
diseases;  certain  treatments  with 
antimicrobials,  corticosteroids  or  other 
immunosuppressive  agents;  irradiation; 
and  breaks  in  the  first  line  of  defense 
mechanisms  caused  by  such  factors  as 
surgical  operations,  anesthesia,  and 
indwelling  catheters  may  render 
patients  more  susceptible  to  infection. 

Transmission 

Microorganisms  are  transmitted  in 
hospitals  by  several  routes,  and  the 
same  microorganism  may  be  transmitted 
by  more  than  one  route.  There  are  five 
main  routes  of  transmission — contact, 
droplet,  airborne,  common  vehicle,  and 
vectorbome.  Foi  the  purpose  of  this 
guideline,  common  vehicle  and 
vectorbome  transmission  will  be 
discussed  only  briefly  since  neither  play 
a  significant  role4n  typical  nosocomial 
infections. 

1.  Contact  Transmission,  the  most 
important  and  frequent  mode  of 
transmission  of  nosocomial  infections, 
is  divided  into  two  subgroups:  direct- 
contact  transmission  and  indirect- 
contact  transmission. 

a.  Direct-contact  transmission 
involves  a  direct  body  surface-to-body 
surface  contact  and  physical  transfer  of 
microorganisms  between  a  susceptible 
host  and  an  infected  or  colonized 
person,  such  as  occurs  when  a  person 
turns  a  patient,  gives  a  patient  a  bath, 
or  performs  other  patient-care  activities 
that  require  direct  personal  contact. 
Direct-contact  transmission  can  also 


occur  between  two  patients  with  one 
serving  as  the  source  of  the  infectious 
microorganisms  and  the  other  as  a 
susceptible  host. 

b.  Indirect-contact  transmission 
involves  contact  of  a  susceptible  host 
.    with  a  contaminated  intermediate 
object,  usually  inanimate,  such  as 
contaminated  instruments  or  dressings, 
or  contaminated  gloves  that  are  not 
changed  between  patients. 

2.  Droplet  transmission,  theoretically, 
is  a  form  of  contact  transmission. 
However,  the  mechanism  of  transfer  of 
the  pathogen  to  the  host  is  quite  distinct 
from  either  direct-  or  indirect-contact 
transmission.  Therefore,  droplet 
transmission  will  be  considered  a 
separate  route  of  transmission  in  this 
guideline.  Droplets  are  generated  frxim 
the  source  person  primarily  during 
coughing,  sneezing,  and  talking,  and 
dtuing  the  performance  of  certain 
procedures  such  as  suctioning  and 
bronchoscopy.  Transmission  occurs 
when  droplets  containing 
microorganisms  generated  fit)m  the 
infected  person  are  propelled  a  short 
distance  through  the  air  and  deposited 
on  the  host's  conjunctivae,  nasal 
mucosa,  or  mouth.  Transmission  of  this 
nature  must  not  be  confused  with 
airborne  transmission. 

3.  Airborne  Transmission  occurs  by 
dissemination  of  either  airborne  droplet 
nuclei  (small-particle  residue  (5  microns 
or  smaller  in  size]  of  evaporated 
droplets  containing  microorganisms  that 
remain  suspended  in  the  air  for  long 
periods  of  time)  or  dust  particles 
containing  the  infectious  agent. 
Microorganisms  carried  in  this  maimer 
can  be  widely  dispersed  by  air  currents 
and  may  become  inhaled  by  a 
susceptible  host  within  the  same  room 
or  over  a  longer  distance  fit>m  the 
source  patient  depending  on 
environmental  factors. 

4.  Common  Vehicle  Transmission 
applies  to  microorganisms  transmitted 
by  contaminated  items  such  as  food, 
water,  medications,  devices,  and 
equipment. 

5.  Vertorbome  Transmission  occtirs 
when  vectors  such  as  mosquitoes,  flies, 
rats,  and  other  vermin  transmit 
microorganisms;  this  route  of 
transmission  is  of  less  significance  in 
hospitals  in  the  United  States  than  in 
other  regions  of  the  world. 

Isolation  precautions  are  designed  to 
prevent  transmission  of  microorganisms 
by  these  routes  in  hospitals.  Since  agent 
and  host  factors  are  more  difficult  to 
control,  interruption  of  spread  of 
infection  is  directed  primarily  at 
transmission.  The  recommendations 
presented  in  this  guideline  are  based  on 
this  concept 


Placing  a  patient  on  isolation 
precautions,  however,  often  presents 
certain  disadvantages  to  the  hospital, 
patients,  personnel,  and  visitors. 
Isolation  precautions  may  require 
specialized  equipment  and 
environmenttd  modifications  that  add  to 
the  cost  of  hospitalization.  Isolation 
precautions  may  make  fi^quent  visits  by 
nurses,  physicians,  and  other  personnel 
inconvenient,  and  they  may  make  it 
more  difficult  for  personnel  to  give  the 
prompt  and  frequent  care  that  is 
sometimes  required.  The  use  of  a  multi- 
patient  room  for  one  patient  uses 
valuable  space  that  might  otherwise 
accommodate  several  patients. 
Moreover,  forced  solitude  deprives  the 
patient  of  normal  social  relationships 
and  may  be  psychologically  harmful, 
especially  to  children.  These 
disadvantages,  however,  must  be 
weighed  against  the  hospital's  mission 
to  prevent  the  spread  of  serious  and 
epidemiologically  important 
microorganisms  in  the  hospital. 

Fundamentals  of  Isolation  Precautions 

A  variety  of  infection  control 
measures  are  used  for  decreasing  the 
risk  of  transmission  of  microorganisms 
in  hospitals.  These  measures  make  up 
the  fundamentals  of  isolation 
precautions. 

Handwashing  and  Gloving 

Handwashing  is  frequently  called  the 
single  most  important  measure  for 
preventing  spread  of  infection.  The 
scientific  rationale,  indications, 
methods,  and  products  for  handwashing 
have  been  delineated  in  other 
publications.**-" 

Washing  hands  as  promptly  and 
thoroughly  as  possible  between  patient 
contacts  and  after  contact  with  blood, 
body  fluids,  secretions,  excretions,  and 
equipment  or  articles  contaminated  by 
them  is  an  important  component  of 
infection  control  and  isolation 
precautions.  In  addition  to 
handwashing,  gloves  play  an  important 
role  in  the  prevention  of  the  spread  of 
infection. 

Gloves  are  worn  for  three  important 
reasons  in  hospitals.  First,  gloves  are 
worn  to  provide  a  protective  barrier  and 
prevent  gross  contamination  of  the 
hands  when  touching  blood,  body 
fluids,  secretions,  excretions,  mucous 
membranes,  and  nonintact  sldn;  ^''■^  the 
wearing  of  gloves  in  specified 
circimistances  to  reduce  the  risk  of 
exposures  to  bloodbome  pathogens  is 
mandated  by  the  OSHA  bloodlK)me 
pathogens  final  rule.''  Second,  gloves 
are  worn  to  reduce  the  likehhocxi  that 
microorganisms  present  on  the  hands  of 
personnel  will  be  transmitted  to  patients 
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dming  invasive  or  other  patient-caie 
procedures  that  involve  touching  a 
patient's  mucous  membranes  and 
nonintact  skin.  Third,  gloves  are  worn 
to  reduce  the  likelihood  that  hands  of 
personnel  contaminated  with 
microorganisms  from  a  patient  or  a 
fomite  can  transmit  these 
microorganisms  to  another  patient;  in 
this  situation,  gloves  must  be  changed 
between  patient  contacts  and  hands 
washed  after  gloves  are  removed. 

Wearing  gloves  does  not  replace  the 
need  for  handwashing  because  (1) 
gloves  may  have  small  inapparent 
defects  or  be  torn  during  use,  and  (2) 
hands  can  become  contaminated  during 
removal  of  gloves. '*-"-39'2-'5  Failure  to 
change  gloves  between  patient  contacts 
is  an  infection  control  hazard. ^^ 

Patient  Placement 

Appropriate  patient  placement  is  an 
important  component  of  isolation 
precautions.  When  possible,  patients 
with  highly  transmissible  or 
epidemiologically  important 
microorganisms  are  placed  in  a  private 
room  with  handwashing  and  toilet 
facilities  to  reduce  opportimities  for 
transmission  of  microorganisms.  A 
private  room  is  also  important  to 
prevent  direct-  or  indirect-contact 
transmission  when  the  source  patient 
has  poor  hygienic  habits,  contaminates 
the  enviroimient,  or  cannot  be  expected 
to  assist  in  maintaining  infection  control 
precautions  to  limit  transmission  of 
microorganisms  (i.e.,  infants,  children, 
and  patients  with  altered  mental  status). 

When  a  private  room  is  not  available, 
infected  patients  are  placed  with 
appropriate  roommates.  Patients 
infected  by  the  same  microorganism  can 
usually  share  a  room  provided  (1)  they 
are  not  infected  v«th  other  potentially 
transmissible  microorganisms,  and  (2) 
the  likelihood  of  reinfection  with  the 
same  organism  is  minimal.  Such  sharing 
of  rooms,  also  referred  to  as  cohorting 
patients,  is  especially  useful  during 
outbreaks  or  when  there  is  a  shortage  of 
private  rooms.  When  a  private  room  is 
not  available  and  cohorting  is  not 
achievable  or  recommended,"  it  is  very 
important  to  consider  the  epidemiology 
and  mode  of  transmission  of  the 
infecting  pathogen  and  the  patient 
population  being  served  in  determining 
patient  placement.  Under  these 
circumstances,  consultation  with 
infection  control  professionals  is 
advised  before  patient  placement. 
Moreover,  when  an  infected  patient 
shares  a  room  with  a  noninfected 
patient,  it  is  also  important  that 
patients,  personnel,  and  visitors  take 
precautions  to  prevent  the  spread  of 
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infectioo  and  that  roommates  are 
carefully  selected. 

Guidelines  for  construction, 
equipment,  air  handling,  and  ventilation 
for  isolation  rooms  have  been  delineated 
in  other  publications. '•■^  A  private 
room  with  appropriate  air  handling  and 
ventilation  is  particularly  important  for 
reducing  the  risk  of  transmission  of 
microorganisms  from  a  source  patient  to 
susceptible  patients  and  other  persons 
in  hospitals  when  the  microorganism  is 
spread  by  airborne  transmission.  Some 
hospitals  use  an  isolation  room  with  an 
anteroom  as  an  extra  measure  of 
precaution  to  prevent  airborne 
transmission.  Adequate  data  regarding 
the  need  for  anterooms,  however,  is  not 
available.  Ventilation  recommendations 
for  isolation  rooms  housing  patients 
with  pulmonary  tuberculosis  have  been 
delineated  in  other  CDC  guideUnes." 

Transport  of  Infected  Patients 

Limiting  the  movement  and  transport 
of  patients  infected  with  virulent  or 
epidemiologically  important 
microorganisms  and  ensuring  that  such 
patients  leave  their  rooms  only  for 
essential  purposes  reduce  opportunities 
for  transmission  of  microorganisms  in 
hospitals.  When  patient  transport  is 
necessary,  it  is  important  that  (1) 
appropriate  barriers  (e.g.,  masks, 
impervious  dressings)  are  worn  or  used 
by  the  patient  to  reduce  the  opportunity 
for  transmission  of  pertinent 
microorganisms  to  other  patients, 
personnel,  and  visitors  and  to  reduce 
contamination  of  the  environment.  (2) 
personnel  in  the  area  to  which  the 
patient  is  to  be  taken  are  notified  of  the 
impending  arrival  of  the  patient  and  of 
the  precautions  to  be  used  to  reduce  the 
risk  of  transmission  of  infectious 
microorganisms,  and  (3)  patients  are 
informed  of  ways  by  which  they  can 
assist  in  preventing  the  transmission  of 
their  infectious  microorganisms  to 
others. 

Masks.  Respiratory  Protection.  Eye 
I^tection.  Face  Shields 

Various  types  of  masks,  goggles,  and 
face  shields  are  «vom  alone  or  in 
combination  to  provide  barrier 
protection.  A  mask  that  covers  both  the 
nose  and  mouth  and  goggles  or  a  face 
shield  are  «vom  during  procedures  and 
patient-care  activities  that  are  likely  to 
generate  splashes  or  sprays  of  blood, 
body  fluids,  secretioos.  or  excretions  to 
provide  protection  of  the  mucous 
membranes  of  the  eyes,  nose,  and  mouth 
from  contact  transmission  of  pathogens. 
The  wearing  of  masks,  eye  protectioo. 
and  face  shtelds  in  specified 
circumstances  to  reduce  the  risk  of 
exposures  to  bloodbome  pathogens  is 


mandated  by  the  OSHA  bloodbome 
pathogens  final  rule.'*  A  surgical  mask 
is  generally  worn  to  provide  protection 
against  spread  of  infectious  large- 
particle  droplets  that  are  transmitted  by 
close  contact  and  generally  travel  only 
short  distances  (up  to  3  fieet)  from 
infected  patients  who  are  coughing  or 
sneezing. 

An  area  of  ma)or  concern  and 
controversy  over  the  last  several  years 
has  been  the  role  and  selection  of 
respiratory  protection  equipment  and 
the  implications  of  a  respiratory 
protection  program  for  prevention  of 
transmission  of  tuberculosis  in 
hospitals.  Traditionally,  although  the 
efficacy  was  not  proven,  a  surgical  mask 
was  worn  for  isolation  precautions  in 
hospitals  when  patients  were  known  or 
suspected  to  be  infected  with  pathogens 
spread  by  the  airborne  route  of 
transmission,  in  1990,  however,  the 
CDC  tuberculosis  guidelines  '*  stated 
that  surgical  masks  may  not  be  eflective 
in  preventing  the  inhalation  of  droplet 
nuclei  and  reconunended  the  use  of 
disposable  particulate  respirators 
despite  the  foct  that  the  efficacy  of 
particulate  respirators  in  protecting 
persons  for  the  inhalation  of 
Mycobacterium  tuberculosa  had  not 
been  demonstrated.  By  definition, 
particulate  respirators  include  dust-mist 
(DM),  dust-fume-mist  PPM),  or  high- 
efficiency  particulate  air  (HERA)  filter 
respirators  certified  by  the  CDC  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH):  since  the  generic  term 
particulate  respirator  was  used  in  the 
1990  guidelines,  the  implication  was 
that  any  of  these  respirators  provided 
sufficient  protection.^ 

In  1993.  a  draft  revision  of  the  CDC 
tuberculosis  guidelines^  outlined 
performance  criteria  for  respirators  and 
stated  that  some  DM  or  DFM  respirators 
might  not  meet  these  criteria.  After 
review  of  public  comments,  the 
guidelines  were  finalised  in  October 
1994  2^  with  the  draft  respkator  criteria 
unchanged.  The  only  class  of  respirators 
that  currently  are  (1)  known  to 
consistently  meet  or  exceed  the 
performance  criteria  outlined  in  the 
1994  tuberculosis  guidelines,  and  (2) 
certified  by  NIOSH  (as  required  by 
OSHA)  are  HEPA  filter  respirators. 
However,  recently  NIOSH  has 
annoimced  that  they  will  change  their 
respirator  certification  process."*  The 
proposed  changes  shotud  enable  users 
to  select  from  a  broader  range  of 
certified  respirators  for  use  in  hospitals 
for  protection  against  M.  tuberculosis. 
Additional  information  on  the  evolutioa 
of  respirator  recommendations, 
regulations  to  protect  hospital 
personnel,  and  the  role  of  varioua 


federal  agencies  in  respiratory 
protection  for  hospital  personnel  has 
been  prepared  for  publication.''* 

Gowns  and  Protective  Apparel 

Various  types  of  gowns  and  protective 
apparel  are  worn  to  provide  barrier 
protection  and  reduce  opportunities  for 
transmission  of  microoT^misms  in 
hospitals.  Gowns  are  worn  to  preVent 
contamination  of  clothing  and  protect 
the  skin  of  personnel  from  blood  and 
body  fluid  exposures.  Gowns  especially 
treated  to  make  them  impermeable  to 
liquids,  leg  coverings,  boots,  or  shoe 
covers  provide  greater  protection  to  the 
skin  when  splashes  or  large  quantities  of 
infective  material  are  present  or 
anticipated.  The  wrearing  of  gowns  and 
protective  apparel  under  specified 
circumstances  to  reduce  the  risk  of 
exposures  to  bloodbome  pathogens  is 
mandated  by  the  OSHA  bloodbome 
pathogens  final  rule.'* 

Gowns  are  also  wom  by  personnel 
during  the  care  of  patients  infected  with 
epidemiologically  important 
microorganisms  to  reduce  the 
opportunity  for  transmission  of 
pathogens  frvm  pati«its  or  items  in 
their  enviromnent  to  other  patients  or 
environments;  when  gowns  are  wom  for 
this  purpose,  they  are  removed  before 
leaving  the  ftatient's  environment  and 
hands  are  washed.  Adequate  data 
regarding  the  efficacy  of  gowns  for  this 
purpose,  however,  is  not  available. 

Patient-Care  Equipment  and  Articles 

Many  factors  determine  whether 
special  handling  and  disposal  of  used 
patient-care  equipment  and  articles  are 
prudent  or  required,  including  the 
likelihood  of  contamination  with 
infective  material;  the  ability  to  cut. 
stick,  or  otherwise  cause  iniury 
(needles,  scalpels,  and  other  sharp 
instruments  [sharps));  the  severity  of  the 
associated  disease:  and  the 
enviroimiental  stability  of  the  pathogens 
involved."-*'-*'-"  Some  used  articles 
are  enclosed  in  containers  or  bags  to 
prevent  inadvertent  exposures  to 
patients,  personnel,  and  visitors  and  to 
prevent  contamination  of  the 
environment  Used  sharps  are  placed  in 
puncture-resistant  containers;  other 
articles  are  placed  in  a  bag.  One  bag  is 
adequate  if  the  beg  is  sturdy  and  the 
article  can  be  placed  in  the  beg  without 
contaminating  the  outside  of  the  bag:  ** 
otherwise  tvro  bags  (double  bagging)  are 
used. 

The  scientific  rationale,  indications, 
methods,  products,  and  equipmoit  for 
reprocessing  patient-cara  equipment 
have  been  (^lineated  in  othiBr 
publications.'"-**-"*''*  Contaminated, 
reusable  critical  medical  devices  or 


patient-care  equipment  (i.e.,  equipment 
that  entera  normally  sterile  tissue  or 
through  which  blood  flows]  or 
semicritical  medical  devices  or  patient- 
care  equipment  (i.e..  equipment  that 
touches  mucous  membranes)  are 
sterilized  or  disinfected  (reprocessed) 
after  use  to  reduce  the  risk  of 
transmission  of  microorganisms  to  other 
patients;  the  type  of  reprocessing  is 
determined  by  the  article  and  its 
intended  use,  the  manufacturer's 
recommendations,  hospital  policy,  and 
any  applicable  gtudelines  and 
regulations. 

Noncritical  eqtiipment  (i.e., 
equipment  that  touches  intact  skin) 
contaminated  with  blood,  body  fluids, 
secretions,  or  excretions  is  cleaned  and 
disinfected  after  use  according  to 
hospital  policy.  Contaminated 
disposable  (single-use)  patient-care 
equipment  is  handled  and  transported 
in  a  manner  that  reduces  the  risk  of 
transmission  of  microorganisms  and 
decreases  environmental  contamination 
in  the  hospital;  the  equipment  is 
disposed  of  according  to  hospital  policy 
and  applicable  regulations. 

Linen  and  Laundry  -  -  - 

Although  soiled  linen  may  be 
contaminated  with  pathogenic 
microorganisms,  the  risk  of  disease 
transmission  is  negligible  if  it  is 
handled,  transported,  and  laundered  in 
a  manner  that  avoids  transfer  of 
microorganisms  to  patients,  personnel, 
and  environments.  Rather  than  rigid 
rules  and  regulations,  hygienic  and 
commonsense  storage  and  processing  of 
clean  and  soiled  linen  are 
recommended."-*2.9i  The  methods  for 
handling,  transporting,  and  laundering 
of  soiled  linen  are  determined  by 
hospital  policy  and  any  applicable 
regulations. 

Dishes,  Glasses  and  Cups,  and  Eating 
Utensils 

No  special  precautions  are  needed  for 
dishes,  glasses  and  cups,  or  eating 
utensils.  Either  disposable  or  reusable 
dishes  and  utensils  can  be  used  for 
patients  on  isolation  precautions.  The 
combination  of  hot  water  and  detergents 
used  in  hospital  dishwashers  is 
sufficient  to  decontaminate  dishes, 
glasses  and  cups,  and  eating  utensils. 

Routine  and  Terminal  Cleaning 

The  room  or  cubicle  and  bedside 
equipment  of  patients  on  isolation     • 
precautions  are  cleaned  using  the  same 
procedures  used  for  other  patients 
imless  the  infecting  microorganism(s) 
and  the  amount  of  environmental 
contamination  indicates  special 
cleaning.  The  methods,  thoroughness. 


and  frequency  of  cleaning  and  the 
products  used  are  determined  by 
hospital  policy. 

HICPAC  Isolation  Precautions 

There  are  two  tiers  of  HICPAC 
isolation  precautions.  In  first,  and  most 
important,  tier  are  those  precautions 
designed  for  the  care  of  all  patients  in 
hospitals  regardless  of  their  diagnosis  or 
presumed  infection  status. 
Implementation  of  these  "Standard 
Precautions"  is  the  primary  strategy  for 
successful  nosocomial  infection  control. 
In  the  second  tier  are  precautions 
designed  only  for  the  care  of  si}ecified 
patients.  These  additional 
"Transmission-based  Precautions"  are 
for  patients  known  or  suspected  to  be 
infected  by  epidemiologically  important 
pathogens  spread  by  airborne  or  droplet 
transmission  or  by  contact  vdth  dry  skin 
or  contaminated  surfaces. 

Standard  Precautions 

Standard  Precautions  synthesize  the 
major  featuros  of  Universal  (Blood  and 
Body  Fluid)  Precautions  ^'-m  (designed 
to  reduce  the  risk  of  transmission  of 
bloodbome  pathogens)  and  Body 
Substance  Isolation  »-» (designed  to 
reduce  the  risk  of  transmission  of 
pathogens  from  moist  body  substances) 
and  applies  them  to  all  patients 
receiving  care  in  hospitals  regardless  of 
their  diagnosis  or  presumed  infection 
status.  Standard  Precautions  apply  to  (1) 
blood,  (2)  all  body  fluids,  secretions, 
and  excretions  regardless  of  whether  or 
not  they  contain  visible  blood,  (3) 
nonintact  skin,  and  (4)  mucous 
membranes.  Standard  Precautions  are 
designed  to  reduce  the  risk  of 
transmission  of  microorganisms  irom 
both  recognized  and  unrecognized 
sources  of  infection  in  hospitals. 

Transmission-Based  Precautions 

Transmission-based  Precautions  are 
designed  for  patients  documented  or 
suspected  to  be  infected  with  highly 
transmissible  or  epidemiologically 
important  pathogens  for  which 
additional  precautions  beyond  Standard 
Precautions  are  needed  to  interrupt 
transmission  in  hospitals.  There  are 
three  types  of  Transmission-based 
Precautions:  Airborne  Precautions, 
Droplet  Precautions,  and  Contact 
Precautions.  They  may  be  combined 
together  for  diseases  that  have  multiple 
routes  of  transmission.  When  used 
either  singularly  or  iif  combination,  they 
are  to  be  used  in  addition  to  Standard 
Precautions. 

Airborne  Precautions  are  designed  to 
reduce  the  risk  of  airborne  transmission 
of  infectious  agents.  Airborne 
transmission  occurs  by  dissemination  of 


either  airborne  droplet  nuclei  (small- 
particle  residue  [5  microns  or  smaller  in 
size]  of  evaporated  droplets  that  may 
remain  suspended  in  the  air  foi  long 
periods  of  time)  or  dust  particles 
containing  the  infectious  agent. 
Microorganisms  carried  in  this  manner 
can  be  widely  dispersed  by  air  cxirrents 
and  may  become  inhaled  by  or 
deposited  on  a  susceptible  host  v^thin 
the  same  room  or  over  a  longer  distance 
from  the  source  patient,  depending  on 
environmental  factors.  Airborne 
Precautions  apply  to  patients  known  or 
suspected  to  be  infected  with 
epidemiologically  important  pathogens 
that  can  be  transmitted  by  the  airborne 
route. 

Droplet  Precautions  are  designed  to 
reduce  the  risk  of  droplet  transmission 
of  infectious  agents.  Droplet 
transmission  involves  contact  of  the 
conjimctivae,  or  the  mucous  membranes 
of  the  nose  or  mouth  of  a  susceptible 
person  with  large-particle  droplets 
(larger  than  5  microns  in  size) 
containing  microorganisms  generated     ' 
from  a  person  who  has  a  clinical  disease 
or  is  a  carrier  of  the  microorganism. 
Droplets  are  generated  frtun  the  source 
person  primarily  during  coughing, 
sneezing,  or  talking,  and  during  the 
performance  of  certain  procedures  such 
as  suctioning  and  bronchoscopy. 
Transmission  via  large-particle  droplets 
requires  close  contact  between  source 
and  recipient  persons  since  droplets  do 
not  remain  suspended  in  the  air  and 
generally  travel  only  short  distances, 
usually  3  feet  or  less,  through  the  air. 
Droplet  Precautions  apply  to  any  patient 
known  or  suspected  to  be  infected  with 
epidemiologically  important  pathogens 
that  can  be  transmitted  by  infectious 
droplets. 

Contact  Precautions  are  designed  to 
reduce  the  risk  of  transmission  of 
epidemiologically  important 
microorganisms  by  direct  or  indirect 
contact.  Direct-contact  transmission    . 
involves  skin-to-skin  contact  and 
physical  transfer  of  microorganisms  to  a 
susceptible  host  fi^m  an  infected  or 
colonized  person,  such  as  occurs  when 
personnel  turn  a  patient,  give  a  patient 
a  bath,  or  perform  other  patient-care 
activities  that  require  physical  contact. 
Direct-contact  transmission  can  also 
occur  between  two  patients  (e.g.,  by 
hand  contact),  with  one  serving  as  the 
source  of  infactious  microorganisms  and 
the  other  as  a  susceptible  host.  Indirect- 
contact  transmission  involves  contact  of 
a  susceptible  host  with  a  contaminated 
intermediate  object,  usually  inanimate, 
in  the  patient's  environment.  Contact 
Precautions  apply  to  specified  patients 
known  or  suspected  to  be  infected  or 
colonized  (presence  of  microorganism 
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in  or  on  patient  but  without  cHaical 
signs  ana  symptoms  of  infection)  with 
epidemiologically  important 
microorganisms  than  can  be  transmitted 
by  direct-  or  indirect-contact. 

A  synopsis  of  tlie  types  of  precautions 
and  the  patimits  requiring  the 
precautions  is  listed  in  Table  1. 

Empiric  Use  of  Airborne.  Droplet,  or 
Contact  Precautions 

In  many  instances,  the  risk  of 
nosocomial  transmission  of  infection 
may  be  highest  before  a  definitive 
diagnosis  can  be  made  and  precautions 
based  on  that  diagnosis  implemented. 
The  routine  use  of  Standard  Precautions 
for  all  patients  should  greatly  reduce 
this  risk  for  conditions  other  than  those 
requiring  Aiibome,  Droplet,  or  Contact 
Precautions.  While  it  is  not  possible  to 
prospectively  identify  all  patients 
needing  these  enhanced  precautions, 
certain  clinical  syndromes  and 
conditions  carry  a  sufficiently  high  risk 
to  warrant  the  empiric  addition  of 
enhanced  precautions  while  a  more 
definitive  diagnosis  is  pursued.  A  listing 
uf  such  conditions  and  the 
recommended  precautions  beyond 
Standard  Precauticms  is  presented  in 
Table  2. 

The  organisms  listed  under  the 
column  "Potential  Pathogens"  are  not 
intended  to  represent  the  complete  or 
even  most  likely  diagnoses,  but  rather 
possible  etiologic  agents  that  require 
additional  precautions  bejrond  Standard 
Precautions  until  they  can  be  ruled  out. 
Infection  control  professionals  are 
encouraged  to  mcfdify  or  adapt  this  table 
according  to  local  conditions.  To  ensure 
that  appropriate  empiric  precautions  are 
always  implemented,  hospitals  must 
have  systems  in  place  to  routinely 
evaluate  patients  according  to  these 
criteria  as  part  of  their  preadmission 
and  admission  care. 

ImmunocompromiiMi  Patients 

Immunocompromised  patients  vary  in 
their  susceptibility  to  nosocomial 
infections  depending  on  the  severity 
and  duration  of  immunosuppression. 
They  are  generally  at  increased  risk  for 
bacterial  infections  from  both 
endogenous  and  exogenous  sources.  The 
tua  (tf  Standard  Precautions  for  all 
paUants  and  Transmission-based 
Precautions  for  specified  patients  as 
recommended  in  this  giiideline  should 
reduce  the  acquisition  by  these  patients 
of  institutionally  acquired  bacteria  from 
other  patients  and  environments. 

It  is  beyond  the  scope  of  this 
guideline  to  address  the  various 
measures  that  may  be  used  for 
immunocompromised  patients  to  delay 
wr  prevent  acquisition  of  potential 


pathogens  during  temporary  (Mfiods  of 
neutropenia.  Rather,  the  primary 
objective  of  this  guideline  is  to  prevent 
transmission  of  pathogens  from  infected 
or  colonized  patients  in  hospitals.  Users 
of  this  guideline,  however,  are  referred 
to  the  Guideline  for  Prevention  of 
Nosocomial  Pneumonia**^*  for  the 
HICPAC  recommendations  for 
prevention  of  nosocomial  aspergillosis 
and  Legionnaires'  disease  in 
immunocompromised  patients. 

HICPAC  RecommetHknions  for  Isolation 
Precautions  in  Hospitals 

The  HICPAC  reconunendations 
presented  below  are  categorised 
according  to  the  scheme  outlined  in 
Table  3.  The  recommendations  are 
limited  to  the  topic  of  isolation 
precautions.  Therefore,  they  must  lie 
supplemented  by  hospital  policies  and 
procedures  for  other  aspects  of  infection 
and  environmental  control, 
occupational  health,  administrative  and 
legal  issues,  and  other  issues  beyond  the 
scope  of  this  guideline. 

I.  Edncatkw 

Develop  a  system  to  ensure  that 
hospital  patients,  personnel,  and 
visitors  are  educated  about  uSe  of 
precautions  and  their  responsibility  for 
adherence  to  them.  Category  IB 

n.  Standard  Precautiana 

Use  Standard  Precautions,  or  the 
equivalent,  for  the  care  of  all  patients. 
Catpgory  IB 

A.  Handwashing 

1.  Wash  bands  alter  touching  blood, 
body  fluids,  secretions,  excretions,  and 
contaminated  items,  whether  or  not 
gloves  are  worn.  Wash  hands 
immediately  after  gloves  are  removed, 
between  patient  contacts,  and  when 
otherwise  indicated  to  avoid  transfer  of 
microorganisms  to  other  patients  or 
environments.  Category  IB 

2.  Use  a  plain  (nonantimicrobial)  soap 
for  handwashing  except  for  specific 
circumstances  (e.g.,  control  of  outbreaks 
or  hyperendemic  infections)  as  defined 
by  the  infection  control  program. 
Category  11 

B.  Gloi-es 

Wear  gloves  (clean  nonsterile  gloves 
are  adequate)  when  touching  blood, 
body  fluids,  secretions,  excretions,  and 
contaminated  items;  put  on  clean  gloves 
just  before  touching  mucous  membranes 
and  nonintact  skin.  Remove  gloves 
promptly  after  use.  before  touching 
noncontaminated  ManM  and 
environmental  sarihose.  and  before 
going  to  another  patient,  and  wash 
hands  immediately  to  avoid  transfer  of 


micfoorganisms  to  other  patients  or 
environ  mentt  CategpiyW 

C.  Mask.  Eye  Protection.  Face  Shield 

Wear  a  mask  and  eye  protection  or  a 
face  shield  to  protect  mucous 
membranes  of  the  eyes.  nose,  and  mouth 
during  procedures  and  patient-care 
activities  that  are  likely  to  generate 
splashes  or  sprays  of  blood,  body  fluids, 
secretions,  and  excretions.  Category  IB 

n.  Gown 

Wear  a  gown  (a  clean  nonsterile  gown 
is  adequate)  to  protect  skin  and  prevent 
soiling  of  clothing  during  procedures 
and  patient-care  activities  that  are  likely 
to  generate  spla^tes  or  sprays  of  blood, 
body  fluids,  secretions,  or  excretions  or 
cause  soiling  of  clothing.  Select  a  gown 
that  is  appropriate  for  the  activity  and 
amount  of  fluid  likely  to  be 
encountered.  Remove  a  soiled  gown  as 
promptly  as  possible  and  wash  hands  to 
avoid  transfer  of  microorganisms  to 
other  patients  or  environments. 
Category  IB 

E.  Patient-Care  Equipment 

Handle  used  patient-care  equipment 
soiled  with  blood,  body  fluids, 
secretions,  and  excretions  in  a  manner 
that  prevents  skin  and  mucous 
membrane  exposures,  contamination  of 
clothing,  and  transfer  of  microorganisms 
to  other  patients  and  environments. 
Ensure  that  reusable  equipment  is  not 
used  for  the  care  of  another  patient  until 
it  has  been  appropriately  cleaned  and 
reprocessed  and  single  use  items  are 
properly  discarded.  Category  IB. 

F.  Linen 

Handle,  transport,  and  process  used 
linen  soiled  with  blood,  body  fluids, 
secretions,  and  excretions  in  a  manner 
that  prevents  skin  and  mucous 
membrane  exposures,  contamination  of 
clothing,  and  avoids  transfer  of 
microorganisms  to  other  patients  and 
environments.  Category  IB 

G.  Occupational  Health  and  Bloodborne 
Pathogens 

1.  Take  care  to  prevent  injuries  when 
using  needles,  scalpels,  and  other  sharp 
instruments  or  devices;  when  handling 
sharp  instruments  after  procedures; 
when  cleaning  used  instruments:  and 
when  disposing  of  used  needles.  Never 
recap  used  needles  or  otherwise 
manipulate  them  using  both  hands,  or 
any  other  technique  that  involves 
directing  the  point  of  a  needle  toward 
any  part  of  the  body;  rather,  use  either 
a  one-handed  "scoop"  technique  or  a 
mechanical  device  designed  for  holding 
the  needle  sheath.  Do  not  remove  used 
needles  from  disposable  syringes  by 
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hand,  and  do  not  bend,  break,  or 
odnrwise  manipulate  used  needles  by 
hand.  Place  used  disposable  syringes 
and  oeadles.  acaipel  blades,  and  other 
sharp  items  in  appropriate  puncture- 
resistant  containers  located  as  close  as 
practical  to  the  area  in  which  the  items 
were  used,  and  place  reusable  syringes 
and  needles  in  a  puncture-resistant 
container  for  transport  to  the 
reprocessing  area.  Category  IB 

2.  Use  mouthpieces,  resuscitation 
bags,  or  other  ventilation  devices  as  an 
alternative  to  mouth-to-mouth 
resuscitation  methods  in  areas  where 
the  need  for  resuscitation  is  predictable. 
Category  IB 

H.  Patient  Placement 

Place  a  patient  who  contaminates  the 
envirbomeut  or  who  does  not  (or  cannot 
be  expected  to)  assist  in  maintaining 
appropriate  hygiene  or  environmental 
control  in  a  private  room.  If  a  private 
room  is  not  available,  consult  with 
infection  control  professionals  regarding 
patient  placement  or  other  alternatives. 
Category  IB 

m.  Airborne  Precautions 

In  addition  to  Standard  Precautions, 
use  Airborne  Precautions,  or  the 
equivalent,  for  patients  known  or 
suspected  to  be  infected  with 
microorganisms  transmitted  by  airborne 
droplet  nuclei  (small-particle  residue  (5 
microns  or  smaller  in  size]  of 
evaporated  droplets  containing 
microorganisms  that  remain  suspended 
in  the  air  and  can  be  widely  dispersed 
by  air  currents  within  a  room  or  over  a 
long  distance).  Category  IB 

A.  Patient  Placement 

Place  the  patient  in  a  private  room 
that  has  (1)  monitored  negative  air 
pressure  in  relation  to  the  surrounding 
areas,  (2)  a  minimum  of  six  air  dumges 
per  hour,  and  (3)  appropriate  discharge 
of  air  outdoors  or  monitored  high- 
efficiency  filtration  ot  room  air  before 
the  air  is  circulated  to  other  areas  in  the 
hospital.23  Keep  the  room  door  closed 
and  the  patient  in  the  room.  When  a 
private  room  is  not  available,  place  the 
patient  in  a  room  with  a  patient  who  has 
active  infection  with  the  same 
microorganism,  unless  otherwise 
recommended,*^  but  with  no  other 
infection.  When  a  private  room  is  not 
available  and  cohorting  is  not  desirable, 
consultation  with  infection  control 
professionals  is  advised  before  patient 
placement.  Category  IB 

B.  Respiratory  Protection 

Wear  respiratory  protection  when 
entering  the  room  of  a  patient  with 
known  or  suspected  infectious 


tuberculosis."  Do  not  enter  the  room  of 
patients  known  or  suspected  to  tunre 
measles  (rubeola)  or  varicella 
(chickenpox)  if  susceptible  to  these 
infectioas.  Category  W 

C.  Patient  Transport 

Limit  the  movement  and  transport  of 
the  patient  from  the  room  to  essential 
purposes  only.  If  trtnsp<wt  or  movement 
is  necessary,  minimize  patient  dispersal 
of  droplet  nuclei  by  placing  a  jmi^^^l 
mask  on  the  patient,  if  possible. 
CategprylB 

D.  Additional  Precautions  for  Preventing 
Transmission  trf  Tuberculosis 

Consult  CDC  Guidelines  for 
Preventing  the  Transmission  of 
Tuberculosis  in  Health-Care  Facilities^' 
for  additional  prevention  strategies. 

IV.  Droplet  Precautions 

In  addition  to  Standard  Precautions, 
use  Droplet  Precautions,  or  the 
equivalent,  for  a  patient  known  or 
suspected  to  be  infected  with 
microorganisms  transmitted  by  droplets 
(laige-paiticle  droplets  ilaiger  than  5 
microns  in  size)  that  can  be  generated 
by  the  patient  during  coughing, 
sneezii^  talking,  or  the  perfbrmaoce  of 
procedures).  Category  IB 

A.  Patient  Placement 

Place  the  patient  in  a  private  room. 
When  a  private  room  is  not  available, 
place  the  patient  in  a  room  with  a 
patient(s)  who  has  active  infection  with 
the  same  microorganism,  but  with  no 
other  infection  (cohorting).  When  a 
private  room  is  not  available  and 
cohorting  is  not  achievable,  maintain 
spatial  separation  of  at  least  3  feet 
between  the  infected  patient  and  other 
patients  and  visitors.  Category  IB 

B.Mask 

In  additioa  to  standard  precautions. 

wear  a  mask  when  working  within  3  feet 
of  the  patient.  (Logistically.  some 
liospitals  may  want  to  implement  the 
wearing  of  a  mask  to  enter  the  room.i 
Category  IB 

C.  Patient  Transport 

Limit  the  movement  and  transport  of 
the  patient  from  the  room  to  essential 
purposes  only.  If  transport  or  movement 
is  necessary,  minimize  patient  dispersal 
of  droplets  by  masking  the  patient,  if 
possible.  Category  IB 

V.  Contact  Precautions 

In  addition  to  Standard  Precautions, 
use  Contact  Precautions,  or  the 
equivalent,  for  specified  patients  known 
or  suspected  to  be  Infected  or  colonized 
w^ith  epidemiologically  important 


microorganisms  that  can  be  transmitted 
by  direct  contact  with  the  patient  (hoid 
or  skin-to-^un  contact  that  occurs  when 
performing  patient-care  activities  that 
require  touching  the  patient's  dry  skin) 
or  indirect  contact  (touching)  with 
environmental  surfaces  or  petienl-care 
items  in  the  patient's  environment. 
Category  IB 

A.  Patient  Placement 

Place  the  patient  in  a  private  room. 
When  a  private  room  is  not  avaiUile. 
place  the  patient  in  a  room  with  a 
patient(s)  who  has  active  infection  with 
the  same  micr(x>rganism,  but  with  no 
other  infection  (cohorting).  When  a 
private  room  is  not  available  and 
cohorting  is  not  achievable,  consider  the 
epidemiology  of  the  microorganism  and 
the  patient  population  when 
determining  patient  placement; 
consultation  with  infection  control 
professionals  is  advised  before  pati«it 
placement.  Category  IB 

B.  Gloves  and  Handwashing 

In  addition  to  wearing  gloves  as 
outlined  under  Standard  Precautions, 
wear  gloves  (clean  nonsterile  gloves  arc 
adequate)  wfaoi  entering  the  room. 
During  \he  course  of  providing  care  for 
a  patient,  change  gloves  after  having 
contact  with  infective  material  that  may 
contain  high  concentrations  of 
microorganisms  (fecal  material  and 
wound  drainage).  Remove  gloves  before 
leaving  the  patient's  room  and  wash 
hands  immediately  with  an 
antimicrobial  agent  After  glove  removal 
and  handwashing,  ensure  that  hands  do 
not  touch  potentially  contaminated 
environmental  surfaces  or  items  in  the 
patient's  room  to  avoid  transfer  of 
microorganisms  to  other  patients  or 
environn^nts.  Categpry  IB 

CGoim 

In  addition  to  wearing  a  gown  as 
outlined  under  Standard  Precautions, 
wear  a  gown  (a  clean  nonsterile  gown  is 
adequate)  when  entering  the  room  if  you 
anticipate  that  your  clotfiing  will  have 
substantial  contact  with  the  patient, 
environmental  surfaces,  or  items  in  the 
patient's  room,  or  if  the  patient  is 
inooatinent,  or  has  diarrhea,  an 
ileostomy,  a  colostomy,  or  wound 
drainage  not  contained  by  a  dressing. 
Remove  the  gown  befara  leaving  the 
patient's  environment  After  gOMTi 
removal,  ensure  that  clothing  does  not  • 
contact  potentially  contaminated 
«ivironmental  surfaces  to  avoid  transfer 
of  microorganisms  to  other  patients  or 
environments.  Category  IB 
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D.  Patient  Transport 

Limit  the  movement  and  transport  of 
the  patient  from  the  room  to  essential 
purposes  only.  If  the  patient  is 
transported  out  of  the  room,  ensure  that 
precautions  are  maintained  to  minimize 
the  risk  of  transmission  of 
microorganisms  to  other  patients  and 
contamination  of  environmental 
surfaces  or  equipment.  Category  IB 

E.  Environmental  Control 

Ensure  that  patient-care  items, 
bedside  equipment,  and  frequently 


touched  surfaces  receive  daily  cleaning. 
Category  IB 

F.  Patient-Care  Equipment 

When  possible,  dedicate  the  use  of 
noncritical  patient-care  equipment  and 
items  such  as  a  stethoscope, 
sphygmomanometer,  bedside  commode, 
or  electronic  rectal  thermometer  to  a 
single  patient  (or  cohort  of  patients 
infected  or  colonized  with  the  pathogen 
requiring  precautions)  to  avoid  sharing 
between  patients.  If  use  of  common 
equipment  or  items  is  unavoidable,  then 


adequately  clean  and  disinfect  them 
before  use  for  another  patient.  Category 
IB 

G.  Additional  Precautions  for  Preventing 
the  Spread  of  Vancomycin  Resistance 

Consult  the  HICPAC  report  on 

preventing  the  spread  of  vancomycin 
resistance  for  additional  prevention 
strategies.** 

VI.  Adherence  to  Precautions 

Periodically  evaluate  adherence  to 
precautions,  and  use  findings  to  direct 
improvements.  Category  IB 


Table  1.— Synopsis  of  Types  of  Precauhons  and  Patients  Requiring  the  Precautions* 

Standard  Pracauttons 
Use  Standard  Precautions  lof  ttte  care  of  all  patients 

Aktwma  Pracauttons 
In  addMon  to  Standard  Precautions,  use  Alrtxxne  Precautions  for  fjatmrts.  known  or  suspected  to  have  senous  illnesses  transmuted  t>y  air- 
borne dropiel  rHx:ie<.  Examples  of  such  KIrtesses  include: 

(1)  Measles  •  --       . 

(2)  VariceHa  (irx:lixling  disseminated  zoster)  t  - 

(3)  Tuberculosa  § 
Droplet  Precautions 

In  addition  to  Standard  Precautions,  use  Droplet  Precautions  for  patients  known  or  suspected  to  have  serious  illnesses  trar^mitted  by  large 
particle  droplets.  Examples  of  such  illnesses  include: 

(1)  Invasive  Haemophiu$  inBu«mae  type  b  disease,  including  meningits.  pr>eumonia.  epiglottitis,  and  sepsis 

(2)  Invasive  Netsseria  mtningitkMs  disease.  ir>cluding  meningitis,  pneumonia,  and  sepsis 

(3)  Invasive  multidrug-resistant  Streptococcus  pneumoniae  d»ease.  ir^luding  meningitis,  pneumonia,  sinusitis,  and  otitis  media 

(4)  Other  senous  t>actenai  respiratory  infectioru  spread  by  droplet  transmission,  including: 

(a)  Diphtheria  (pharyngeal) 

(b)  Mycoplasma  pneumonia 

(c)  Perlussis 

(d)  Pneunx)nic  plague 

(e)  Streptococcal  pnaryngrtis,  pneumonia,  or  scarlet  fever  m  infants  and  young  children 

(5)  Serious  viraJ  infectior^s  spread  t>y  droplet  transmission,  including: 

(a)  Adenovirus  t 

(b)  Influenza  . 

(c)  Mumps 

(d)  Parvovirus  Bi9 

(e)  RubeNa 
Contact  Precautions 

In  addition  to  Standard  Precautions,  use  Contact  Precautions  for  patients  known  or  suspected  to  have  senous  illnesses  easily  transmitted  Oy 
direct  patient  contact  or  by  contact  with  items  in  the  patient's  envirorvnent.  Examples  of  such  illnesses  include: 

(1)  Gastrointestinal,  respiratory,  skin,  or  wound  mfector^s  or  colonization  with  multidrug-resistant  bactena  judged  by  tt>e  infection  control  pro- 
gram, based  on  current  state,  regional,  or  national  recorTwnendations.  to  be  of  special  clinical  and  epidemiologic  significance 

(2)  Enteric  infections  with  a  kwv  infectious  dose  or  prolonged  environmental  survival,  irwludtng: 

(a)  Clostndtum  atficile 

(b)  For  diapered  or  incontinent  patients:  enterohemorrtiagic  EscherKhia  co// 0i57:H7,  Shigella,  hepatitis  A,  or  rotavirus 

(3)  Respiratory  syrKytal  virus,  parainfluenza  virus,  or  enteroviral  infections  m  infants  and  your^g  children 

(4)  Skin  ln(ectior«  that  are  highly  contagious  or  that  may  occur  on  dry  skm.  irKluding: 

(a)  Diphtheria  (cutaneous) 

(b)  Herpes  simplex  virus  (neonatal  or  nr>ucocutaneous) 

(c)  Impetigo 

(d)  Major  (noncomained)  at>scesses,  cellulitis,  or  decut>«ti 

(e)  PedKuk>sis 

(f)  Scabies 

(g)  Staphyk)coccai  furunculosis  in  infants  and  young  chikjren 
(h)  Staphylococcal  scaled  skin  syndrome 

(i)  Zoster  (disseminated  or  m  the  immurxxxxnpromised  host)* 

(5)  Viral/hemorrhagic  con|ur>ctivitis 

(6)  Viral  hemorrttagic  fevers  (Lassa  fever  or  Martxjrg  virus) 

*  See  Appendix  A  for  a  complete  listing  of  infections  requiring  precautions,  including  appropriate  footnotes. 

t  Certain  infections  require  more  than  one  type  of  precaution. 

§  See  CDC  Guidelines  lor  Preventing  the  Transmission  of  Tuberculosis  m  Heatth-Care  Facilities.'^ 


Table  2.— CuNtCAL-SvNOfWMES  or  Comoitions  Warrantwg  Aoouional  Empiwc  Pr^CAunoNS  To  Prevent 

Transmission  of  Epioemiologically  Important  Pathogens  Pending  Confirmation  of  Diagnosis* 


Oinical  syndrome  or  conditiont 

Po«er«iaJ  Pathogens  § 

Empinc  Precautions 

DIARRHEA; 

Enteric  pathogerw  1!  

Ck>Stri6ium  difficile 

NeisserJa  meningiMs 

Neisseria  meningiMis 

VariceHa  

f^Jbeota  (measles)  

MycotaClerium  tatieraJkfSis 

Mycotjactenum  tut)erculosis 

Bordetella  pertussis „. 

Respiratory     syncy*a)     or 
parainfluenza  virus. 

Resistant  tiacleria 

Resistant  bactena 

Staphykxoccus        aureus,  j 
Groiip  A  sveplococcus. 

patient. 

CortlaOl. 

meningitis - _ 

RASH  OR  EXANTHEMS.  GENERALIZED.  ETIOLOGY  UNKNOWN: 

(1)  Petechial/ec6hymolic  with  fever „ .. 

(2)  Vesicular „ 

(3)  Macuk)papular  ¥»tth  coryra  and  fever 

ContacL 
OroiM. 

DropteL 

ARbome  arxj  Contact 

RESPIRATORY  INFECTIONS: 

(1)  cough/tever/upper  robe  pulmooary  mfmrate  in  an  HlV-rjegative  patient  and  a 
patiert  at  k>w  risk  for  HIV  infection. 

(2)  Cough/fever/pulmonary  infiltrate  in  any  fung  location  in  a  HIV-infected  pa- 
tient and  at  high  risk  for  HIV  infection  ^s. 

(3)  Paroxysmal  or  severe  persistent  cough  during  periods  of  pertussis  activity  .. 

(4)  Respiratory  infections,  particufarly  txonchoWis  and  croup,  in  infants  and 
yoimg  chikJren. 

RISK  OF  MULTIDRUG-RESISTANT  MtCROORGAMtSMS: 

(1)  History  of  infectron  or  colonization  with  mullidrug-rBsiSlam  organisms'"  

(2)  Skin,  wound,  or  unnary  tract  infection  in  a  patient  with  a  recent  hospital  or 
nursing  home  stay  in  a  faafily  where  muftidrug-resisitanl  organisms  are  prev- 
alenL 

SKIN  OR  WOUND  INFECTION: 

At>scess  or  draining  wourx)  ttiat  cannot  be  covered  ..„ „ 

Airborrje. 

Airtxjme. 

OrppleL 
Contact 

Contact 
Contact 

ContacL 

•  Infection  control  professionais  are  encouraged  to  mod»y  or  adapt  this  table  aoooiding  to  local  ooodHions.  To  ensure  that  appropriate  en^iric 
precautions  are  always  Mnpiemented.  hospitals  must  nave  systems  in  place  to  routinely  evaluate  patients  according  to  these  onierta  as  part  of 
ttieir  preadmission  arid  admission  care. 

t  Patients  with  the  syndromes  or  conditions  listed  below  nray  present  with  atypical  signs  or  symptoms  (e.g..  pertussis  in  rteonales  arvl  adute 
may  rwt  have  paroxysmal  or  severe  cough).  The  clinician's  index  of  suspicion  shoukf  be  guktod  Ijy  the  prevalence  of  specific  cor«Mo(«  in  (he 
community  as  well  as  clinical  judgement. 

§The  organisms  listed  under  tt>e  column  "Potenti:^  Pathogens"  are  not  intended  to  represent  lt>e  complete  or  even  most  likely  d«flf»ses.  but 
rather  possible  etk)k)gc  agents  that  require  addHional  precautions  beyond  Standard  Precautions  until  they  can  be  ruled  out 

II  These  pathogens  include  enterohemorrhagic  Cecheriohia  oo*0157>l7,  SNgeHa,  fwpatitis  A,  and  rotavirus. 

••  Resist»«  bactena  judged  by  the  infection  oorHrol  piogram,  based  on  current  state,  regional  or  national  leoommendations.  io  be  of  special 
clinical  or  epidenruotogical  sigr>ificance. 


Table  3— Categorization  of  HICPAC 
Recommendations 

Category  lA.  Strongly  recommended 
for  all  hospitals  and  strongly  supported 
by  well-designed  experimental  or 
epidemiologic  studies. 

Category  IB.  Strongly  recommended 
for  all  hospitals  and  viewed  as  effective 


by  experts  in  the  field  and  a  consensus 
of  HICPAC  based  on  strong  rationale 
and  suggestive  evidence,  even  though 
definitive  scientific  studies  have  not 
been  done. 

Category  II.  Suggested  for 
implementation  in  many  hospitals. 
Recommendations  may  be  supported  by 


suggestive  clinical  or  epidemiologic 
studies,  a  strong  theoretical  rationale,  or 
definitive  studies  apphcable  to  some  but 
not  all  hospitals. 

No  recommendation;  unresolved 
issue.  Practices  for  which  insufBcieilt 
evidence  or  consensus  regarding 
efficacy  exists. 


APPENDIX  A.— Type  and  Duration  of  Precautions  Needed  for  Selected  ii>«=£CT40NS  ano  Conditions 


At>scess: 

Draining,  me^  *  

Draining,  minor  or  limlled^ 

Acquired  inDmunodeficiency  syndrome  (AIDS)^  

Actinomycosis  „ 

AderKMnjs  infection,  in  infants  and  young  cMkken 

AmetJiasis  

Anthrox: 

Cutaneous „_ „ _ _ ■_ 

Pulmonary _ „.: „ 

Antibiotic-associated  colitis  (see  CtostriOum  difficile): 

Arthropodbome  viral  encephalitides  (eastern,  western,  Venezuelan  equine  encephalomyelitis;  St  Lows.  Califor- 
nia encepnafitis). 

Arthropodtnme  viral  fevers  (dengue.  yeMow  fever.  Colorado  tick  lever)  „ 

AscariasiB „ 

AspergiHosis _.. 
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Appendix  A.— Type  and  Duration  of  Precautions  Needed  for  Selected  Infections  and  Conditions— Ckjntinued 


InfectkKVCondibon 


Btastomycoais,  North  American,  cutaneous  or  pulmonary  . 
BoUil«sm  , 


Bronchiolitis  (see  respiratory  infections  in  infants  and  young  children): 

Brucellosis  (urvjulant.  Malta,  Mediterranean  fever) 

Csmpytobacter  gastroenteritis  (see  gastroententis) 

Candidiasis,  all  fofms  inclodir>g  mucocutaneous 

Cat-scratch  lever  (benign  inoculation  lymphoreticulosis) 

Cellulitis,  uncontrolled  drainage _ 

Chancroid  (soft  chancre)  ^^ « 

Chickenpox  (varicella)  „ 

Chlamydia  trachotnabs. 

Genital 

Respiratory „ . _.„ 

Cholera  (see  gastroenteritis)  „ „ 

Closed<avTty  infection: 

Draining,  bmrted  or  rrarwr 

Not  draining  ^ .....„..„„ „........„..,.„ 

Ctosfrx*um.' 

C.  botuMum „ 

C.amcHe „ 

C.  perfhngena 

Food  poisoning  _ 

Gas  gangrene > 

CoccidkMdomycosis  (vaNey  fever): 

Draining  leswra  _ 

Pneumonia 

Colorado  tick  lever ^^ _ ^ 

Congenital  rubella „ 

Conjunctivitis: 

Acute  bacterial _ 

Chlamydia * 

Acute  viral  (acute  hemorrtwgic) 

Coxsackie  virus  disease  (see  enteroviral  Infection): 

CreutzteWt-Jakob  disease  , 

Croup  (see  respiratory  mfectior^  m  infants  and  young  children): 

Cryptococcosis 

Cryptosporidiosts  (see  gastroententis) 

CystKercosis _ , 

Cytomegatovirus  infection,  neonatal  or  immurwsuppressed 

Decubitus  ulcer,  infected: 

Major* 


Minor  or  limited' 


Dengue 

Diarrhea,  acute-infective  etiology  suspected  (see  gastroenteritis): 
Diphtheria: 

Cutaneous 

Pharyngeal 

Echinococcosis  (hydatldosis)  .....'. 

Echovirus  (see  enteroviral  infection) 

Encephalitis  or  encephakxnyelitis  (see  specific  etiologic  agents) 

Endometritis  


Enterobiasis  (pinworm  disease,  oxyuriasis) 

Enterococcus  species  (see  rnoltidruQ-resistant  organisms  if  epidemiologically  significant  or  vancomycin  resistant): 

Enterocolitis.  Clostndium  ditfiale ,. 

Enteroviral  infectioro: 

Adults ^ 

Infants  and  children  

Epiglottitis,  due  to  HaamophHus  Inllueruae „ 

Epstem-Barr  virus  infection,  inckxJing  infectious  mononucleosis 

Erythema  mfectioeum  (also  see  Parvovirus  Bl9) 

Escherichia  coH  gastroententis  (see  gastroenteritis) 
Food  poieonirig: 

^^^   ^^   "^  •■••••••••••••.•--.••...............  »«»»«a»a««*aaa**a«»««»»»»a»«aaaaaaa»aa»aaaaaaaaaaaaaaaa»aaa>aaa»a>awaaaaaaa»a«a»»aaa*aa»aaaaaa— aaaa»aaaaaaa»aaa»a»aaa«a» 

Ctostnidfum  pertringana  or  walchii « 

Staphykxxxcal „ _ 

Furunculosis— staphytoooccah 

Infants  and  young  children  .......... .,..„ „.... . . . ^^. . ^„ 

Ciangrene  (Gas  gangrene) „ „ „.;„ !...!!.!!!!!! 


Precautions 


Type  •         Duration  t 
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APPENDIX  A.— TYPE  AND  DURATION  OF  PRECAUTIONS  NEEDED  FOR  SELECTED  INFECTIONS  AND  CONDITIONS-Continued 


InfectiorVCondition 


Gastroenteritis: 

Campylobacter  species  

Cholera  , 

Ctostridium  difficile 

Cryptosporidium  species 

Escherichia  coli: 

Enterohemorrhagic  0157:H7 

Diapered  or  incontinent 

Other  species  

GianMa  lambHa ». ^ 

Rotavirus „.^^ 

Diapered  or  incontinent 

Salmonella  species  (indoding  S.  typhis 
Sttigella  species , ^ 

Diapered  or  incontinent  _. .. . 

Viyio  parahamolyticus  

Viral  (if  not  covered  elsewhere) 

Yersinia  enterocoUtica 

German  measles  (rubella)  „ 

Giardiasis  (see  gastroenteritis) 


Precautions 


Type- 


Gonococcal  ophthalmia  neonatonjm  (gononheal  ophthalmia,  acute  conjunctivitis  of  newborn) 
Gonorrt>ea 


Granuloma  inguinale  (donovaniasis.  granutoma  venereum) 

GuillairvBarre  syndrome  

Hand,  foot,  and  mouth  disease  (see  enteroviral  infection) ... 

Henx>rrt»agic  fevers  (for  example,  Lassa  fever)  '<>  

Hepatitis,  viral: 
Type  A 


Diapered  or  incontinent  patients  

Type  B— HBsAg  positive  

Type  C  and  other  unspecified  non-A.  non-B T... 

TypeE  .„ 

Herpangina  (see  enteroviral  infection) 

Herpes  simplex  {Herpesvirus  homMs): 

Encephalitis „ 

NeonataP2 „ !!.Z!ZZ 

Mucocutaneous,  disseminated  or  primary,  severe .. 

Mucocutaneous,  recurrent  (skir>,  oral,  geinital)  

Herpes  zoster  (varicella-zoster): 

Localized  in  immunocompromised  patient,  or  disseminated  , 
Localized  in  normal  patient 

Histoplasmosis "ZIZ 

Hookv«)rm  disease  (ancylostomiasis.  uncinariasis)  .....J."!!."l "I 

Human  immunodeficiency  virus  (HIV)  infections 

Impetigo 


Infectious  morx>nucleosis 

Influenza , 

Kawasaki  syndrome  ...~..., 

Lassa  fever  'o 

Legionnaires'  disease , 

Leprosy  

Leptospirosis  ... 

Listeriosis  „.... 

Lyme  disease 


Lymphocytic  choriomeningitis 
Lymphogranuloma  venereum 

Malaria  

Martxjrg  virus  disease  ^° 


Measles  (rubeola),  aM  presentations 

Melk)idosis,  all  forms  , 

Meningitis: 


Aseptic  (nonbacterial  or  viral  meningitis) 

Bacterial,  gram-negative  enteric,  in  neonates 
Fungal 


Haemophilus  tnHuemae,  known  or  suspected 

Listeria  monocytogenes 

Neisseria  meningitidis  (meningococcai)  known  or  suspeded 

Pneumococcal  „ 

Tubercutosis '* ^ ..... 

Other  diagnosed  bacterial  !!!"™"!. 
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Appendix  A.— TVpe  and  Duration  of  Precautions  needed  for  Selected  Infections  and  Conditions— Continued 


InfectiorVCondition 


Mflningococcol  pfwufnonia  _......»..-. 

Mentngococcemia  (meningococcal  tapM)  

Moltuscum  cona^osum  -»_^ 

MucofTTiycosis  „ ,„— . 

MuiMrug-f  eststani  organtsms.  intocton  or  colonization  **: 

Gastrointestinat _ 

Resptratory __„_...«^>«..^^^.. — 

Pnetmococcal  _.«_»...._«.. — .„»„„^......_..^^.^>«_..^..„ 

Skin,  vMXjnd,  or  burn  „ ^_ .^...„ ^... .». ^.......^.... 

Mumps  (infectious  parotitis) ~ 

Mycobactena,  nontuberculosis  (atypical): 

Mycoplasma  pneumonia  .... ..-„„ . ...................... 

Neaotizing  enterocolitis 

NacardkMiS,  draining  lesions  or  other  presentations 

Nonwafc  agent  gastroenteritis  (see  mal  gastroenteritis) 

Ort  

Parinfluenza  virus  infactton,  raspiralory  in  inlanis  and  young  cMdran 

Parvovirus  Bi9 

Pedk^uiois _ „ 

Pertussis  (wtwoptng  cough)  — . 

Pinworm  infectkin „ 

Ptague: 

Pleurodynia  (see  ef>lervoviraljnfectk)n) 
Pneumor>ia: 

Aderwvirua _ 

Bacterial  not  Mad  atwwhara  (Indudhig  gram-negattva  tiaclarial)  „... 

Fungal  '. _ _ „ „_. 

Haemc^p^Mlus  iniluemae: 

'  Adults 

miante  ano  cnaoran  (any  aga) 

Meningoooccal ~ _ „„_„„.. .......„..._„.._.., 

Multklrug-resistanl  bacterial  (see  multidrug-fesistant  organisms) 

Mycoplasma  (Primaiy  atypical  (pneumonia)  

Pneumococcal 

MuWdrug-resistanl  (see  muMdnig-resiatant  oganisma) 

Pneumocytis  carina 

Pseuckxnonas  cepacia  in  cysic  tbroais  (CF)  paliante.  indudkig  wspl»|ao»y  tract 

Staphylococcus  aureus „ 

Streplococuss,  Group  A: 

Adults  

Inlants  arxJ  your>g  children  

Viral: 

AduKs  

Infants  and  young  chik^an  (see  respiratory  infecikxia  diseasa,  icute) 

Psittacosis  (omithoais  _ 

O  fever  „ 

Rabies 


SjprrMkim  minus  dteaasa) 


Rat-bite  tavar  {SInplobadtua  monHHofmis  ( 

Ralapaing  fever 

Resistant  bacterial  infectkm  or  cotonizatkirt.  (see  muttklrug-resistant  organisms) 
Respiratory  infacttous  disease,  acute  (if  not  covered  etoewtwre): 

Adults 


Infants  and  young  chiklren>  

Respiratory  syncytial  virus  intectkx).  in  infante  and  young  chiklren.  and  immunoconipromised  aduNs 

Reye  syndrome  ._ „ „ „ „ „ 

Rheumatic  lavar _ 

Ricfcattiial  favars.  tkMx>me  (Rocky  Mountain  spotted  fever,  iKMxtma  typhus  fevaO  - 

Rickatteiaipox  (vaateular  rk^taHsioate) 

Ringworm  (dermalophyteite.  damwtomyooais,  Mnaa 

RMter's  dtoeaae  (Staphykwoccal  scaktod  skin  syndrome .f. 

Rocky  Mountain  spotted  fever  

Roseola  infantum  (exanthem  subitum)  „ 

Rotavirus  infactton  (see  gastroer>ten»s) 


Precautions 


Type*         Duratnnt 


0 
D 
S 
S 

C 
C 
0 
C 
D 

S 

s 

D 
8 

S 

s 
c 

0 

c 

D 
S 

s 

D 


D.C 
S 
S 
S 

S 
D 
8 
D 

0 
S 

S'» 

8 

S 
D 

S 

S 

s 
s 
s 

8 

s 


8 
C 
C 
8 
8 
8 
8 
8 

C2« 

S 
S 


U24  HMS 
{J24  HHS 


CN 
CN 
CN 
CN 
F'« 


Dl 


Dl 

F'^ 

(J  24  MIS 

pie 


U72f 


Dl 


(J  24  NHS 
(J34HMS 
Dl 

DM 

U24MIS 


Dl 
Dl 


Dl 


Federal  Register  /  Vol.  59.  No.  214  /  Monday.  November  7,  1994  /  Notices  55567 

APPENDIX  A.— Type  and  Duration  of  Precautions  Needed  for  Selected  Infections  and  Conditions— Continued 


Infectkm/Conditnn 


Rut)eila  (German  measles)  (also  congenital  rubella)  .. 

Salmonelk>sis  (see  gastroenteritis) 

Scabies  _ „ 

Scakfed  skin  syndrome,  staphyk)coocal  (Ritter's  dease) 

Schistosomiasis  (bilharziasis)  

ShigelkMS  (see  gastroenteritis) 

Sporotrichosis  , 

Spirilliixv  minus  dteease  (rat-bite  fever) 

Staphyiococcal  disease  (S.  aureus): 

Skin,  wound,  or  bum: 

Major  ^ „ 

Mirxx  or  limited  ^ 

Enterocolitis  


Multklrug-resistant  (see  muttidrug-reistant  organisms) 

Pneumonia 

Scakled  skin  syndrome  ... 

Toxic  shock  syndrome 

Streptobadllus  monhifixmis  disease  (rat-t>ite  fever) 

Str^)tococcal  (£sease  (group  A  Streptococcus): 
Skin,  wourKJ,  or  burn: 

Mirtor  or  limited  ^ . ™. 

Endometritis  (puerperal  sepsis) 


Pharyngitis  in  infants  and  young  chiklren 

Pneunrtonia  in  infants  and  young  chiMren 

Scarlet  fever  in  infants  and  young  chiklren 

Streptococcal  disease  (group  B  Streptococcus),  neonatal 

Streptococcal  #sease  (not  group  A  or  B)  unless  covered  elsewfiere 

Multidrug-fesistant  (see  muttklrug-resistant  organisms) 

StrongykNdiasis .-.„ 

Syphilis: 

Skin  and  mucous  membrane,  iiKiudlng  congenital,  primary,  secondary 
Latent  (tertiary)  and  seropositivity  without  ie&ons  , 

Tapeworm  disease: 

Hyr7>erx)tep(s  nana „ „ , 

Other 

Tetanus  „ 

Tinea  (fungus  infectkm  dermatophytosis.  dermatomycosis.  ringworm) .. 

Toxoplasmosis  

Toxic  shock  syndrome  (Staphykx»ccal  deease) 

I  racnoma,  acme  ■•■•....■*..•.■■■■■■•••■■■.....•••■.. ■■..■..>.h.»...h.h..m.hh...m...h................hh.. 

Trench  nrxxjth  (Vincent's  arigira) ..... . . „ . .... 

Trichinosis 

Trichomoniasis  _... 

Trichuriasis  (whipworm  disease) .. 

Tut)ercuk>sis: 

bxtiapulmonary,  draining  leskxi  (including  scroMa) 

Extrapulmonary,  meningitis  '* „ 

Pulmonary,  confirmed  or  suspected  or  laryngeal  dteease 

Skin-test  positive  with  no  evkjence  oi  current  pulmonary  disease  ... 

Tularemia: 

Drainir)g  leson „ 

Pulmonary „ 

Typhoid  {Salmonella  typhis  fever  (see  gastroenteritis) 

Typhus,  endemic  and  epidemfc 

Urinary  tract  infectkKi  (including  pyetonephritis).  vnth  or  wittKHit  urinary  cattieter 

Varicella  (chickenpox) „ 

Vibrio  parahaemolytkxis  (see  gastroenteritis) 

Vincent's  angina  (trench  mouth) 

Viral  diseases: 

Respiratory  (if  not  covered  elsewhere): 

Adults „ „ „ 

Infants  and  young  chiklren  (see  respiratory  infectkxjs  disease,  acute). 

Whooping  cough  (pertussis) „ „ 

Wound  infectkxTs: 

MinOf  or  llnillGO      ■•■««■•>■»■■>•••■•••«>.■■•■••»••••■••••»»••.••«■»■.•*•••••■•••••»•••••••••*<•■••>••>••., 

Yersinia  enterocolitica  gastroenteritis  (see  gastroenteritis) 
Zoster  (varicella-zoster): 


Precautkxis 


Type*         Durattont 
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Infection/Condition 


Locaiz«d  in  inwnunoconTpiomiaed  pattern,  dtosafnnalad 

Localized  in  nomwl  patient _ 

Zygomyooeis  (phycomycosis,  muoormycosit) 


Precautions 


Typs- 


A.C 

S 

S 


Ourationt 


F5 


'  No  dressing  or  (Messing  does  not  adequately  contain  drainage. 
'  Dressing  covers  and  adequately  contame  drairtage. 
»Also  see  syn^omes  or  condHtons  Isted  in  Table  2. 
*  Instal  screens  in  wirKkxvs  and  doors  in  endemic  areas. 


>Mainlain  precauttons  unW  aM  lesions  are  crusted.  Use  variceNa  zosler  immune  glotxjlin  (VZIG)  w^ten  appropriale,  arxl  dtocharge  exposed  sus- 

Bxpoeed  susceptible  patients  on  precautions  beginning  10  days 
/ZIG  has  been  given).  Susceptible  persons  should  iSay  out  d 


ospHsie  patients  before  the  lOth  day  after  exposure,  if  possit)le.  Place  remainirw  exposed  susceptible  patients  on  precautions  beginning  10  days 
after  exposure  and  continue  until  21  days  after  last  exposure  (up  to  28  days  if  VZ'"  '      '  •   - 


room  of  patients  on  precautions. 

*  Place  Infant  on  precauticro  during  any  admission  until  1  year  of  age  unless  nasopharyngeal  and  urine  cultures  are  negative  for  virus  after 
age  3  months. 

'Additional  special  precautions  are  necessary  for  handhng  and  decontamination  of  blood,  body  fluids  and  tissues,  and  contaminated  items 
from  patients  with  confirmed  or  suspected  disease.  See  latest  College  of  American  Pathologists  (Northfield,  IIKnois)  guidelines  or  other  ref- 
erences. 

"Until  two  cultures  talten  at  least  24  hours  apart  are  negative. 

BUse  contact  precautions  tor  dtapered  or  irwontinent  children  <6  years  of  age  tor  duration  of  Iness. 

<°CaN  state  health  depariinerit  arid  COC  for  advice  about  marwgernenl  of  a  suspected  case. 

*'  Maimain  precauliorw  in  infants  and  ctiildran  <3  years  of  age  tor  duration  of  hospitalization;  In  children  3-14  years  of  age,  unM  2  weeks  after 
onaal  01  symptoms;  and  in  oVwrs.  until  i  week  alter  onset  of  symptoms. 

"For  Infants  delivered  vagirwily  or  by  C-section  and  if  mother  has  active  infection  and  membranes  have  twen  ruptured  for  more  than  4-6 
hours. 

'^This  recommerxlBtion  is  made  recognizing  ttw  togistic  drfficuities  arxf  physical  plant  limitations  that  may  face  hospitals  admitting  multiple  pa- 
ier«s  vMh  suspected  influerua  during  community  outbreaiis.  if  sufficient  private  rooms  are  unavailable,  consider  cohorting  patients,  or  at  the  very 
leaat,  avokl  roorrvshanng  with  high  rak  patients.  See  Guideline  for  Prevention  of  Nosocomial  Pneumonia  "^''^  For  addHional  prevention  and  con- 
trol strategies. 

^*  Patient  should  be  examined  for  evidence  of  currertt  (active)  puknonary  tubercutosis.  If  evidence  exists,  additional  precauttons  are  necessary 
(see  tubercutosis). 

'» Resistant  bacteria  judged  by  the  infectton  control  program,  based  on  currerM  state,  regional,  or  national  recommendalions.  to||e  of  special 
clinical  arxj  epidemtotogic  significanoa. 

'"For  9  days  after  onset  of  sweMng. 

''Maintain  precauttons  tor  duratton  of  hoapHateatton  wAwn  chronic  dnease  occurs  in  an  InYnurxxfeficient  patient  For  patients  with  transient 
aptesHc  crisis  or  red  ceM  crisis,  maintain  precauttons  for  7  days. 

'•Maintain  precauttons  unttl  5  days  after  patient  is  placed  on  effective  therapy. 

'*AvoW  placement  in  the  same  room  with  an  irrwnunocornpromtsed  patient 

^Avokl  cohorting  or  plaoement  in  the  same  room  with  a  CF  patierrt  who  Is  not  infected  or  cotonized  with  P.  cepacia. 

3'  DttsterkM  la  due  to  the  hemaiogerwus  dieseminatton  of  toxm.  not  to  preserK»  of  organisms  in  the  blisters,  hiowevar.  such  patients  may  be 
heavMy  cotonaed  wNh  stephytococcl  because  of  their  skin  problems;  thus,  contact  precautions  are  recommended. 

"IMH  7  dtya  alter  onsai  of  rash. 

'^Diaeonttnua  piaiauttons  orily  when  IB  patteni  ia  on  effective  therapy,  is  knproving  dimcaMy,  and  has  3  consecutive  negative  sputum  smears 
cottacted  on  dMaram  days,  or  TB  a  ruled  out  Also  see  CDC  Guidelines  tor  Preventtng  the  TransmissKxi  of  Tuberculosis  in  HealttvCare  Facili- 
ties" 

'Type  of  Precauttons 
A — Airborrte. 
'    C— Contact. 
0— DropteL 
S— Stwidard. 

Whan  A,  C,  and  0  are  specHad.  aleo  uaa  S.  .  . 

tOunMon  of  Precautions 
CN — Until  off  antibiottcs  arx5  culture  negattve. 
OH — Duration  of  hospitalization. 

01— Duration  of  Mnass  (with  wound  lesions.  01  means  until  they  stop  draining). 
U— Until  tima  ipadllad  m  hours  (HRS)  after  imttation  ot  effective  therapy. 
F — See  tootrK>te  number. 
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63 64869 

70 .54869 

180 -54809.  64871,  54872 

721 .54874 

746 54964 

763 54746 


41CFfl 

101-6 ™ 

43CFR 

PubNc  Land  Ordws: 
7098 „. 


11 

44CFR 

67 

46CFR 


„54524 

.56371 
.56371 

.54877 

.55060 


171. 
540. 
552. 


.55232 
.54878 
.66232 


47CFR 

2 55372 

15 „ 55372 

24... 55209.55372 

73 A4532.  54533,  55374. 

66375 
97 54831 


64878 

...54545.  56402 


68 

73 

49CFR 

171 

173 

178 

180 

571 


...56162 
...56162 
...56162 
...56162 
...54836 


571 54881 ,  55073 

580 .55404 

50CFR 

17 54840 

20 „ 56531 

32 .55182.  55190.  56194 

630 .56060 

672 .56066 

675 .54842 

678 -.. 56066 


23. 


.56235 


32. 
664. 

672.... 

675..... 


.56074 
.55406 

,.„ 54883 

.54883.  55076 


LIST  OF  PUBLIC  LAWS 

This  it  •  continuing  Ist  of 
public  bits  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  -PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  The  text  o(  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  IndMdual  panv>hlet  form 
(referred  to  as  "slip  laws") 
from  the  Supenntendent  of 
Documents.  U.S.  Government 
Prmling  Office.  W8shir)gton, 
DC  20402  (phone.  202-512- 
2470). 

KR.  1348/P.L  103-449 

To  establish  ttie  Ouinebaug 
and  Shelucket  Rivers  Valley 
National  Heritage  Comdor  in 
ttie  State  of  Connecticut,  and 
for  other  purposes.  (Nov.  2, 
1994;  108  StaL  4752;  14 
pages) 

KR.  3050/P.L  103-460 
To  expand  the  boundaries  of 
the  Red  Rock  Canyon 
National  Conservation  Area. 
(Nov.  2.  1994;  108  StaL  4766; 
3  pages) 

HJt  9068/P.L  103-461 
National  Maritime  Heritage  Act 
of  1994  (Nov.  2.  1994;  108 
StaL  4769;  14  pages) 

KR.  3313/P.L  103-452 
Veterans  Health  Programs 
Extension  Act  of  1994  (Nov. 
2.  1994;  108  StaL  4783;  7 
pages) 

KR.  3984/P.L.  103-453 

To  designate  the  txjUdirig 
located  at  216  Coleman 
Averxje  in  Waveiarxj, 
Mississippi,  lor  the  period  of 
time  during  wtiich  it  houses 
operatKXis  of  the  United 
States  Postal  Service,  as  the 
"John  Longo.  Jr.  Post  Office''. 
(Nov.  2.  1994;  108  StaL  4790; 
1  page) 

KR.  4180/P.L.  103-454 
To  provide  for  Itw  annual 
pubficakon  of  a  list  of  federally 
recognized  Indian  tnties.  and 
for  other  purposes.  (Nov.  2. 
1994;  108  StaL  4791:6 
pages) 

Ka  4183/P.L  103-456 

To  designate  ttw  building 
located  at  100  Vester  Gade. 
in  Cruz  Bay.  Sairn  Thomas. 
Virgin  Islarxls.  for  the  period 
of  time  which  it  houses 
operations  of  the  United 


Stales  Postal  Service,  as  the 
"Ubaklna  Simmons  Post 
Office".  (f4ov.  2.  1994;  108 
StaL  4797:  1  page) 

KR.  4452/P.L  103-456 

To  desigrtate  the  United 
States  Post  Office  building 
located  at  115  North  Chester 
in  RuleviNe.  Mississippi,  as  the 
"Fannie  Lou  Hamer  Post 
Office".  (Nov.  2.  1994;  108 
StaL  4798:  1  page) 

KR.  4487/P.L.  103-457 

To  award  a  congressional 
gold  medal  to  Rabbi 
Menachem  Mendel 
Schneersoa  (Nov.  2.  1994: 
108  StaL  4799:  2  pages) 

KR.  4561/PJ>  103-458 

To  designate  the  United 
States  Post  Office  buiktng 
located  at  301  West  Lexington 
Street  in  IndependerKe. 
Missouri,  as  the  "William  J. 
Randall  Post  Office".  (Nov.  2. 
1994;  108  StaL  4801;  1  page) 

KR.  457iyP.L.  103-459 

To  designate  tt>e  United 
States  Post  Office  bmkjing 
located  at  103-104  Estate 
Richmorxj  in  Satnt  Croix. 
Virgin  Islands,  as  the  "Wltoert 
Armstrong  Post  Office".  (Nov. 
2.  1994:  108  Stat.  4802:  1 
page) 

KR.  4595/P.L.  103-460 

To  desigrtate  ttie  building 
located  at  4021  Laclede  in  St. 
Louis.  Missouri,  for  the  period 
of  time  durir>g  which  it  houses 
operatKXtt  of  ttie  United 
States  Postal  Service,  as  the 
"Marian  Oldham  Post  Office". 
(Nov.  2.  1994;  108  Stat.  4803; 
1  page) 

KR.  45M/P.L  103-461 

To  direct  the  Secretary  of  ttie 
Interior  to  make  technical 
corrections  to  maps  relating  to 
ttie  Coastal  Barrier  Resources 
System,  and  to  authorize 
appropriatkxis  to  carry  out  ttie 
Coastal  Barrier  Resources  AcL 
(Nov.  2,  1994;  108  Stat.  4804; 
1  page) 

KJ.  Ras.  271/P.L.  103-462 

Designating  the  month  of 
November  in  each  of  the 
calendar  years  1993  and  1994 
as  "National  American  Indian 
Heritage  Month".  (Nov.  2. 
1994;  108  Stat.  4805:  2 
pages) 

KJ.  Raa.  326/P.L  103-463 

Designating  January  16.  1995. 
as  "National  Good  Teen  Day". 
(Nov.  2.  1994;  108  StaL  4807; 
1  page) 

Last  List  November  4,  1994 


CFR  CHECKLIST 


This  checkkst.  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numbers,  prices,  and  revisk>n  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  whwh  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  checklist  of  current  CFR  volumes  comprising  a  conplete  CFR  set 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  aH  revised  volumes  is  3829.00 
domestic.  $207.25  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  AM  orders  must  be 
accompanied  by  remittance  (check,  money  order.  GPO  Deposit 
Account.  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 
to  the  GPO  Order  Desk.  Monday  through  Friday,  at  (202)  512-1800 
from  8:00  am.  to  4:00  p.m.  eastern  time,  or  FAX  your  charge  orders 
to  (202)  512-2233. 

TIO*  Stock  Number  Price      Revision  Dale 

1. 2  (2  Resewed) (869-O22-00001-2) $5.00       Jon.  1,  1994 

3  (1993  Compiotion 

and  Ports  100  and 

101) (869-022-00002-1) SiJOO 

4 (869-022-00003-^ 550 


'Jon.  1,1994 
Jon.  1, 1994 


SParts: 

1-499  (869-022-00004-7) 22X0 

700-1 199 (869-022-00005-5) 19jG0 

1200-€nd.  6  (6 

Reswved) (869-022-0000^-3) 23«) 

TRartK 

0-26 (869-022-00007-1) 21jOO 

27-45 (869-022-00006-0) 14.00 

46-51  (869-022-00009-8) ZiM 

52  „.  (869-022-00010-1) 30JOO 

53-209 (869-022-0001 1-0) 23J0O 

210-299 (869-022-00012-8) 32JD0 

300-399 (869-O22-00013-6) 164)0 

400-699 (869-022-00014-4) 184)0 

700-899 (869-022-00015-2) 22X0 

WO-^99 „ (869-022-00016-1) 344)0 

1000-1059 (869-022-00017-9) 234)0 

1060-1 119 (869-022-00018-7) 15410 

1 120-1 199 (86W)22-00019^ 124)0 

1200-1499 (869-022-00020^ 304)0 

1500-1899  „ (8694)22-00021-7) 304)0 

1900-1939 (869-022-00022-5) 154)0 

1940-1949 (869-022-00023-3) 304)0 

1950-1999 (869-022-00024-1) 35410 

2000-End (869-022-00025-0) 144)0 


Jon.  1,  1994 
Jon.  1,  1994 

Jon.  1, 1994 


Jon.  1,  1994 
Jon.  1,  1994 
*Jon.  1,  1993 
Jon.  1,  1994 
Jon.  1. 1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon,  1,  1994 
Jon.  1.  1994 
Jon.  I,  1994 
Jon.  1,  1994 


8 „ (86W)22-00026-8) 

9  Parts:  . 

1-199  „ (869-022-00027-6) 

200-End  (8694)22-0002W)  ...„. 

10  Parts: 

0-50 

ci.igo 

200-399 

400-499  .....i™!™; 
500-End  .............. 


224)0       Jon.  1,  1994 


294» 
234)0 


(869-022-00029-2) 294)0 

(869-022-0Q03O<6) 224)0 

(869-022-00031-4) 15.00 

(8694)22-00032-2) 214)0 

(869-022-00033-1) 374)0 

....  (8694)22-00034-^ 144)0 


11 

12 

1-199 (869-022-00035-7) 12410 

200-219 (869-022-00036-5) 164)0 

284)0 
224)0 
20.00 
324)0 

304)0 


220-299 (869-022-00037-3) 

300-499 „_ (8694)22-00038-1) 

500-599 (869-022-00039-0) 

600-End  „ (869-022-00040-3) 

18 (869-022-00041-1) 


Jon.  1,  1994 
Jon.  1, 1994 

Jon.  1.  1994 
Jon.  1, 1994 
*Jan.  1,  1993 
Jon.  1.  1994 
Jon.  1, 1994 

Jon.  1. 1994 

Joa  1, 1994 
Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1,  1994 
Joa  1.  1994 
Jon.  1, 1994 

Jon.  1. 1994 


TWe 

14  Parts: 

1-59 

60-139 ..... 
1«>-199  ... 
200-1199  . 
1200-€nd. 

15  Parts: 
0-299  ...... 

300-799  .„ 
800-€nd  .. 

16  Parts: 

0-149  . 

150-999  ... 
1000-End. 

17  Parts: 

1-199  

200-239  ... 
240-£nd  .. 

18  Parts: 

1-149  . 

150-279 .... 
280-399  ..„ 
40(Hnd  .„ 

19  Parts: 

1-199  

200-End  ... 


Stock  Number 


.  (869-022-00042-0) 324)0 

.  (869-022-00043-8) 264)0 

.(869-022-00044-6) 13.00 

.  (869-022-00045-4) 234)0 

.  (869-022-00046-2) 164)0 

.  (869-022-00047-1) 15.00 

.  (869-022-00048-9) 26.00 

.  (869-0224)0049-7) 234)0 

.  (869-0224)0050-1) 650 

.  (8694)22-00051-9) 18.00 

.  (8694122-00052-7) 25.00 

.  (869-022-00054-3) 20.00 

.(869-0224)0055-1) 23.00 

.  (869-022-00056-0) 30.00 

.  (869-022-00057-8) 16.00 

.  (869-022-00058-6) 19.00 

.  (869-022-0005^-4) 13.00 

(669-022-00060-8) 11.00 


....  (869-022-00061-6) 39.00 

....  (8694)22-00062-4) 12.00 


20  Parts: 

1-399  (86W)22-00053-2) 

400-499 (86W)22-00064-l) 

SOO-End  „ (869-022-00065-9) 


204)0 
34.00 
31.00. 


21  Parts: 

1-99 (869-022-00066-7) 16.00 

100-169 (8694)22-00067-5) 21.00 

170-199  .._ (8694)224)006»-3) 21.W 

200-299 (869-0224)0069-1) 7.00 

30(W99 (869-022-0007O-5) 36.00 

500-599 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 850 

800-1299 (869-0224)00734)) 224)0 

1300-End (869-022-00074-8) 13.00 

22  Parts: 

1-299  -...., 

30O-End  


(869-O22-O0075-6) 32.00 

~. (869-022-00076-4) 23.00 

23 (869-022-00077-2) 214)0 

24  Parts: 

0-199  (869-0224)0078-1) 36.00 

200-499 (869-O22-00079-9) 38.00 

500-699 (8694)224X)080-2) 20.00 

700-1699 (869-022-00081-1) 39.00 

1 700-End (869-022-00082-9) 1 7.00 


25 (8694)22-00083-7) 

26  Parts: 

§§1.0-1-1.60.. 
§§1.61-1.169.. 
§§  1.170-1  JOO 
§§1.301-1400 


32.00 


(869-022-00084-5) 204)0 

. —  (869-022-00085-3) 33.00 

. —  (8694)22-00086-1) 24.00 

(8694)22-00087-0) 17.00 

§§  1401-1440 (869-022-00088-8) 30.00 

§§1441-1500 (8694)224)0089-6)  22.00 

§§1.501-1.640 (869-O22-0009O4)) 21.00 

§§1.641-1.850 (869-022-00091-8) 244)0 

§§  1.851-1.907 (869-022-00092-6) 26.00 

§§1.908-1.1000 (869-022-00093-4) 274)0 

§§1.1001-1.1400  (869-022-O0O94-2) 244)0 

§§  1.1401-End  (8694)22«095-1) 32.00 

2-29 „...  (869-0224)0096-9) 244)0 

30-39  (8694)22-00097-7) 18.00 

40-49  (869-0224)0098-4) 14.00 

50-299 (869-O22-O0099-3) 14.00 

300^199 (869-022-00100-1) 24.00 

500-599 (869-022-00101-9) 6.00 


Jon.  1,  1994 
Jon.  1,  1994 
Jon.  1.  1994 
Jon.  1.  1994 
Jon.  I.  1994 

Jon.  1.  1994 
Jon.  1,  1994 
Jon.  1,  1994 

Joa  1.  1994 
Jon.  1,  1994 
Jon.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 

Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1.  1994 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1.  1994 
1,  1994 
1.  1994 
1,  1994 
1,  1994 
1,  1994 
1,  1994 
1.  1994 
1,  1994 


Apr.  1.  1994 
Apr.  1.  1994 

Apr.  1.  1994 

Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 
Apr.  1.  1994 
Apr.  1,  1994 

Apr.  1.  1994 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr, 
Apr 
Apr 
Apr 
*Apc 


1,  1994 
1.  1994 
1.  1994 
1,  1994 
1,  1994 
1,  1994 
1.  1994 
1.  1994 
1,  1994 
1.  1994 
1.  1994 
1.1994 
1,  1994 
1.  1994 
1,  1994 
1,  1994 
1,  1994 
1.  1990 


UMI 


IV 
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TMt 

«0-€nd (8W-O22-0OTO2-7) 


.{tw-023-(ja]ay^ 
.  (a«9-02^<»w«-J9 


e.00       Apf.  I,  I9M 


Z7I 

l-l» ... 

200-End 
28 


1-42  («W-(J22-00J05-I) 

43-«nd (869-022-0010M» 


36.00 
liSXt 

27  A) 
2\J0O 

0^ (86»-02?-001(P-« 2li» 

>0O^«99 „ (869-022-00106-6) 9.50 

*S0O-«99 (869KJ22-0OlOM> 3SJ00 

•W0-«e99 (869-022-001 10-8) \  7.00 

1905-1910  (§S  I90I.I  k> 

1910.999)  (869^19-00111-5)  ... 

1910  (§§  1910.1000  to 

•nd) _ (869-019-00112-^ 21.00 

19im925  .._ (869-019-00?  13-1) 22J00 

1936 (869-023-00114-1) 33i)0 

1927-€nd _.. (869-019-001 15-8) 36J0O 

30  PwtS! 

1-199  — (869-023-001 16-7) 27JDO 

•200-699  ...._«.»._^....  (869-023-001 17-« MtDO 

•700-€nd (869^)23-001  )»-3> 27jOO 


Apt.  1,  1994 
Apr.  1.  1994 

Juty  t.  1994 

Juty  1.  19M 

Juty  1,  1994 
Juty  I.  1994 
July  1,  1994 
Juty  1,  1994 


31.00        July  I.  1993 


July  I,  1993 
July  1,  1993 
July  1.  1994 
July  1. 1993 

Juty  1,  1994 
July  1.  1994 
July  I.  1994 


91 

O-W  ..„ 
200-End 


321 

1-39.  VW.  I  ™ 

1-39.  VW.  U ._ 

l-^.VoLli. 

•1-190  

191-399  

400-629 

630^W9 

700-799  

800-€nd  ...„_ 


.  (869-023-00119^1) 18.00 

(869-023^)20-9 30.00 


15.00 
19.00 
)tSXi 


331 

1-124  

125-199 

20(Hnd  . 

34  Parts: 
•1-299  .... 
300-399.. 
400-fnd  . 

•35 

36  Parts: 

1-199  ..„ 
20O4fld  . 

37 

38 


.(869-00-00121-3) 31.00 

.  (869^)19-00123-1) 36.00 

.  (869-023-00123-(» 26.00 

.  (869-023-00124-8) 14.00 

.  (869-023-00125-6»  ..._.  21.00 

.  (869-023-00136^ 22J00 

.  (86»-O19-0O137-1)  .....  20.00 

(869-019-00128-0) 25.00 

.  (869-023-00129-9) 2*J00 

.  (869-023-00130-2) 28.00 

.  (869-019-0013WD 20.00 

.  (869-019-00133-8) 37.00 

(869-022-00133-7) 12.00 

(869-022-00134-5) \&J0O 

(869-022-00)36-3) 37.00 

(869-019-00136-1) 20.00 


l>-17  

18-€nd  ....... 

(869-019-00137-9) 

(86^19-00138-7) 

31.00 
3OJ0O 

39 

.- —  (869^)22^139-6) 

16.00 

40  rails. 

1-61  

(869^)19-00145^ 

39jOO 

52     

..-.     ...  (869-01W»I41-7) 

njoo 

53-59 

(869-023-a))42-« 

USJO 

60 

(869-019^)0143-3)  

i&joo 

61-80 

(869-01W)0144-l)  _. ... 

29i)0 

81-85 

(86W)19^)0MS^)) .._.. 

2ID0 

vtyyy  «.,«,«« 

(869-01X)0)46-«  .._.. 

39X10 

10O-U9 

(869-O23-0OM7-7) 

39II0 

150-189  

(86^^19^)0)48-4»      .. 

HJOO 

190-299 

(869-019-00149-2)      .. 

MJOO 

260-299  

(86^19-0OISIK«) ._... 

XJOQ 

300-399  

—       (869-Q23-0OI5I-5)    ... 

i8in 

'40(M24 

(869-022-00152-3)  _. ... 

21JXi 

42&-699._.. 

(869-019-00153-1)     ... 

28in 

700-789  

(869-019-00154-9)  „ ... 

2600 

July  1, 
July  I. 


1994 
1994 


'July  1.  1984 

'July  1,  1984 

'July  1,  1984 

July  1.  1994 

July  1.  1993 

July  1.  1994 

sjuly  1,  1991 

July  1.  1994 

July  1.  1994 

Juty  1,  1993 
Juty  1,  1993 
July  1.1994 

Juty  1.  1994 
July  1.  1993 
July  1,  1993 

July  1.1994 


July  I 
Juty  1 

Juty  1.  1993 


1994 
1994 


July  1.  1993 
July  1,  1993 

July  1.1994 


Ju»yl, 
jmyi. 

Jutyl. 
JUyl. 
Juty  I. 
Juty  I. 
July  1. 
Juiyl. 
Mfl 
Juiyl. 
Juty  1. 
Juty  1. 
A4yl. 
July  I. 
J»4yl, 


1993 
1993 
1994 
1993 
1993 
1993 
1993 
1994 
1993 
1993 
1993 
1994 
1994 
1993 
1993 


TMs 

•79(^«)d 

4lChaplara: 

1, 1-1  to  l-W 

1. 1-1 1  to  Appendu.  2  (2  ReswvwO 

3-6 

7 

9 


Slock  Numtoar 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 

[Docket  No.  FV94-00S-4-IFRJ 

Oranges.  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida  and 
imported  Grapefruit;  Relaxation  of  the 
Minimum  Size  Requirement  for  Red 
Seedless  Grapefruit 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Interim  final  rule  with  request 
for  comments. 


SUMMARY:  This  interim  final  rule  relaxes 
the  minimum  size  requirement  for 
domestic  shipments  of  Florida  red    , 
seedless  grapefruit  and  for  red  seedless 
grapefruit  imported  into  the  United 
States  to  3Vie  inches  in  diameter  (size 
56)  through  November  12, 1995.  Unless 
relaxed,  the  minimum  size  requirement 
will  increase  under  current 
requirements  to  3«/i«  inches  in  diameter 
(size  48)  on  November  7, 1994.  This  rule 
enables  handlers  in  Florida  and 
importers  to  continue  to  ship  size  56  red 
seedless  grapefruit  for  the  entire  1994- 
95  season. 

DATES:  Effective  November  7, 1994; 
comments  received  by  December  8. 
1994  will  be  considered  prior  to 
issuance  of  any  final  rule. 
AOOftESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA,  Room  2525-S,  P.O.  Box  96456, 
Washington.  DC  20090-6456.  All 
comments  should  reference  the  docket 
niunber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  pubUc  inspection  in 
tfte  office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office.  USDA/ AMS, 
P.O.  Box  2276.  Winter  Haven.  Florida 
33883;  telephone:  813-299-4770;  or 
Mark  Kreaggor.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA.  P.O. 
Box  96456,  Room  2523-S.  Washington 
DC  20090-6456;  telephone;  202-720- 
r     1755. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Order  No. 
905  (7  CFR  Part  905).  as  amended, 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order".  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937.  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  Act. 

This  rule  is  also  issued  under  section 
8e  of  the  Act.  which  provides  that 
whenever  specified  commodities, 
including  grapefixiit.  are  regulated 
under  a  Federal  marketing  order, 
imports  of  these  commodities  into  the 
United  States  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
size,  quality,  or  maturity  requirements 
as  those  in  effect  for  the  domestically 
produced  commodities.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulate  the  same 
commodity  produced  in  different  areas 
of  the  United  States,  the  Secretary  shall 
determine  which  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapefruit  imported 
into  the  United  States  are  in  most  direct 
competition  with  grapefiiiit  grown  in 
Florida  regulated  under  Marketing 
Order  No.  905,  and  has  found  that  the 
minimmn  grade  and  size  requirements 
for  imported  grapefi^it  should  be  the 
same  as  those  established  for  grapefruit 
under  Marketing  Order  No.  905. 
The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  thereftt)m.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the' 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the  " 
date  of  the  entry  of  the  ruling. 
There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  approximately  110  Florida 
citrus  handlers  subject  to  regulation 
under  the  marketing  order  covering 
oranges,  grapefrixit.  tangerines,  and 
tangelos  grown  in  Florida,  about  11.970 
producers  of  these  citrus  fiouts  in 
Florida,  and  about  25  grapefruit 
importers.  Small  agricuhural  service 
firms,  which  include  grapefiiiit  handlers 
and  importers,  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
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121.601)  as  those  whose  annual  receipts 

are  less  than  S5.000.000.  and  small 
agricultural  producers  are  defined  as 
those  whose  annual  receipts  are  less 
than  $500,000.  A  majority  of  these 
handlers,  importers,  and  producers  may 
be  classified  as  small  entities. 

The  order  for  Florida  citrus  provides 
for  the  establishment  of  minimum  grade 
and  size  requirements.  The  minimum 
grade  and  size  requirements  are 
designated  to  provide  fresh  markets 
with  fruit  of  acceptable  quality,  thereby 
maintaining  consumer  confidence  for 
h«sh  Florida  citrus.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions.  This  is  in 
the  interest  of  producers,  packers,  and 
consumers,  and  is  designed  to  increase 
returns  to  Florida  citrus  growers. 

The  Citrus  Administrative  Committee 
(committee),  which  administers  the 
order  locally,  makes  recommendations 
to  the  Secretary  of  Agricultiue  as  to  the 
grade  and  size  of  fruit  that  should  gamer 
consumer  acceptance.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
dtriis  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
pubhc,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  infonnation.  as 
well  as  information  from  other  sources, 
and  determine*  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

The  committee  met  September  13. 
1904.  and  unanimously  recommended 
that  the  minimum  size  requirement  for 
domestic  shipments  of  fresh  red 
seedless  grapefruit  be  relaxed  from  size 
48  to  size  56  for  the  period  November 
7. 1994.  to  November  12.  1995  Size  56 
(3Vie  inches  diameter)  is  the  minimum 
size  until  November  6. 1994.  At  that 
time,  absent  this  revision  of  the  rules 
and  regulations  under  the  order,  the 
minimum  size  will  revert  to  size  48 
(3*Viii  inches  diameter). 

Section  905.52.  Issuance  of 
regulations,  authorizes  the  committee  to 
recommend  minimum  grade  and  size 
regulations  to  the  Secretary.  Section 
905.306  (7  CFR  905.306)  specifies 
minimum  grade  and  size  requirements 
for  different  varieties  of  fresh  Florida 
grapefrwt.  Such  requirements  for 
domestic  shipments  are  specified  in 
§  905.306  in  Table  I  of  paragraph  (a), 
and  for  export  shipments  in  Table  II  of 
parapaph  (b). 

Mmimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  Stales  are  currently  in 
effect  under  §944.106  (7  CFR  944.106). 


as  reinstated  on  July  26. 1903  (58  FR 
39428.  July  23, 1993).  Export 
requirements  are  not  changed  by  this 
rule. 

In  making  its  recommendation,  the 
committee  considered  estimated  supply 
and  current  shipments.  The  conunittee 
reports  that  it  expects  that  fresh  market 
demand  will  be  sufficient  to  permit  the 
shipment  of  size  56  red  seedless 
grapefruit  grown  in  Florida  during  the 
entire  1994-95  season. 

The  committee  recommended  this 
relaxaition  in  size  to  enable  Florida 
grapefruit  shippers  to  continue  shipping 
size  56  red  seedless  grapefruit  to  the 
domestic  market  This  is  consistent  with 
currant  and  anticipated  demand  in 
those  markets  for  the  1994-95  season, 
and  will  provide  for  the  maximization 
of  shipments  to  fresh  market  channels. 

There  are  several  exemption 
provisions  under  the  order.  Handlers 
may  ship  up  to  15  standard  packed 
cartons  (12  bushels)  of  fruit  per  day,  and 
up  to  two  standard  packed  cartons  of 
fruit  per  day  in  gift  packages  whidi  are 
individually  addressed  and  not  for 
resale  under  these  provisions.  Fruit 
shipped  for  animal  feed  is  also  exempt 
under  specific  conditions.  Fruit  shipped 
to  commercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  relax  the  minimum  size  requirement 
for  red  seedless  grapefruit  as  specified 
This  rule  «vill  have  a  beneficial  impact 
on  producers  and  handlers.  siiu:e  it  will 
permit  Florida  grapefruit  handlers  to 
make  available  those  sizes  of  fruit 
needed  to  meet  consumer  needs 
consistent  with  this  season's  crop  and 
market  conditions. 

Section  6e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  relaxes  the  minimum 
size  requirement  under  the  domestic 
handling  regulations,  a  corresponding 
change  to  the  import  regulations  is 
necessary. 

This  rule  relaxes  the  minimum  size 
requirements  for  imported  red  seedless 
grapefruit  to  3Vie  inches  in  diameter 
(size  56)  for  the  period  November  7, 
1994.  throu^  November  12, 1995.  to 
reflect  the  relaxation  being  made  under 
the  order  for  grapefruit  grown  in 
Florida. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 


Representative  has  ooncurred  with  the 
issuance  of  this  interim  final  nile. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  agnifLcant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  reammendation.  and  other 
available  infonnation.  it  is  found  that 
this  interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
unnecessary  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 
to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  until  30  days 
after  publication  in  the  Federal  Register 
because: 

(1)  This  rule  relaxes  the  minimum 
size  requirement  ciurently  in  effect  for 
red  seedless  grapefruit  grown  in  Florida 
and  red  seedless  grapefruit  imported 
into  the  United  States; 

(2)  Florida  grapefruit  handlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
committee  at  a  public  meeting  and  they 
vrill  need  no  additional  time  to  comply 
with  the  relaxed  size  requirement; 

(3)  shipment  of  the  1994-95  season 
Florida  red  seedless  grapefruit  crop  is 
expected  to  be  well  imderway  by 
November  7. 1994;  and 

(4)  the  rule  provides  a  30-day 
comment  period,  and  any  comments 
received  will  be  considered  prior  to  any 
finalization  of  this  interim  final  rule. 

ListofSub|ecU 

7  CFR  Part  905 

Grapefruit.  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements.  Tangelos.  Tangerines. 

7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefruit.  Grapes,  Imports.  Kiwifruit. 
Limes.  OUves.  Oranges. 

For  the  reasons  set  forth  above,  7  CFR 
Farts  905  and  944  are  amended  as 
follows:  

1.  The  authority  citation  for  7  CFR 
Parts  905  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601  -674. 

PART905-ORANGES,  GRAPEFRUIT, 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

2.  Section  905.306  is  amendeO  by 
revising  the  entries  in  Table  I  of 
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paragraph  (a)  for  seedless,  red  grapefiniit 
to  read  as  follows: 

S90&306    Orange,  Grapefruit.  Tangerine, 
and  Tangelo  Regulation, 
(a)*  •  • 


Table  I 


Variety 
(1) 


Regulation  Period 
(2) 


Minimum  Grade 
(3» 


Minimum 

Diameter 

(inches) 

(4) 


Grapefruit. 


^**^'*^'  "^  ■■"■ - 11/07/94-1l/l2«5  _ „.....„ improved  No.  2  External  U.S.  No.  1  trrter- 

rtaL 

On  and  after  11/13/95  Improved  No  2  External  U.S.  No.  1  Inter- 

. ■      nai. 


3^6 


PART  944-FRUITS;  IMPORT  REGULATIONS 

3.  Section  944.106  is  amended  by  revising  paragraph  (a)  to  read  as  follows: 

§944.108    Grapefruit  import  regulation. 

(7  u1?^0?!1^7:i'^d'i3«^  Q^i!f£  ^'r  ^^^'^  ?^'^"  A^cultural  MarkeUng  Agreement  Act  of  1937.  as  amended 
In^hSitS      .  ^'      i  944-Fruits;  Import  Regulations,  the  importaUon  into  the  United  States  of  aky  grapcfrS 

daLTfiS^  ^^^''  '"""*  "^^  ^°"°"'°«  "^"^"^  Srade^Ld  size  requirements  for  each  sjSnSSl  gJ^SS 


Grapefnjit  classification 


Regulation  period 


Minimum  grade 


f*®^ "• "•  ••■    On  and  after  07/26/93  U.S.  No  1 

^^^^'  '^ 11/07/94-11/12/95 „.„    ..rproved  Na^irterii^ias:"!;;^:'!";;^^: 

nai. 
On  and  after  1 1/13/95  Improved  No  2  External  U.S.  No.  1  Inter- 

Seedless,  except  red  On  and  after  07/26«3  improved  No.  2  External  U.S.  No.  1  inter- 

— nai. 


Minimum  di- 
ameter 
(inches) 


3'^.6 
3V,6 

3^t6 

3«/i6 


Dated:  November  4, 1994. 
Eric  M.  Forman, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  94-27752  Filed  ll-t-94;  2:27  pm) 
BILLING  CODE  3410-02-P 


ACTION:  Concept  release;  request  for 
comments. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  250 

[Release  Nos.  35-26153;  iC-20675; 
intemationai  Series  Release  No.  740;  File 
No.  S7-32-94] 

Request  for  Comments  on 
Modernization  of  the  Regulation  of 
Public-Utility  Holding  Companies 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 


SUMMARY:  The  Conunission  is  soliciting 
comments  on  modernization  of  the 
regulation  of  public-utility  holding 
companies  under  the  Public  UtiUty 
Holding  Company  Act  of  1935. 
Developments  in  recent  years  require 
reexamination  of  the  need  for,  and  role 
of,  a  federal  holding  company  statute. 
Accordingly,  the  Commission  is 
requesting  comment  on  a  number  of 
specific  issues  summarized  in  this 
release,  and  generally  on  any  other 
issues  that  commenters  believe  relevant 
to  the  regulation  of  pubUc-utility 
holding  companies. 
DATES:  Comments  are  to  be  received  on 
or  before  February  6. 1995. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  N\V., 


Washington,  DC  20549.  All  comment 
letters  should  refer  to  File  No.  S7-32- 
94.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  Fifth  Street  N\V.. 
Washington,  DC  20549. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
William  C.  Weeden,  Associate  Director. 
JoanneT:.  Rutkowski,  Assistant  Director, 
Office  of  Legal  &  PoUcy  Analysis, 
Martha  Cathey  Baker,  Assistant  Director. 
Office  of  Applications,  Robert  P.  Wason, 
Chief  Financial  Analyst,  Office  of  Public 
Utility  Regulation,  or  C.  Hunter  Jones, 
Special  Counsel.  Office  of  the  General 
Counsel,  all  at  (202)  942-0545. 

SUPPLEMENTARY  INFORMATION: 

L  Introduction 

The  Commission  is  soliciting 
comments  in  connection  with  a 
comprehensive  study  ("Study")  of 


UMI 
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regulation  under  the  Public  Utility 
Holding  Company  Act  of  1935 
("Holding  Company  Act"  or  "Act").  The 
Holding  Company  Act  was  complex  and 
far-reaching  New  Deal  legislation, 
enacted  by  Congress  to  eliminate  abuses 
that  had  plagued  the  U.S.  electric  and 
gas  utility  industry  and  threatened  the 
interests  of  investors  and  consumers. 
The  public-utility  holding  companies 
subject  to  this  statute  operate  across  the 
United  Slates,  serving  a  vast  number  of 
utility  consumers.'  Although  in  the  past 
sixty  years  there  have  been  fundamental 
changes  in  the  industry,  as  well  as 
significant  legal  and  regulatory 
developments,  the  Holding  Company 
Act  has  remained  largely  unchanged. 

The  Commission  is  undertaking  a 
thorough  evaluation  of  the  Act,  to 
review  the  regulatory  framework  in  light 
of  developments  in  recent  years  and  to 
consider  how  federal  regulation  of 
utility  holding  companies  can  best  serve 
the  interests  of  investors,  consumers, 
and  the  general  public  in  the  years  to 
come.  The  Commission  inaugurated  the 
Study  with  a  roundtable  discussion,  in 
Washington,  D.C.  on  July  18  and  19. 
1994  ("Roundtable").  in  which 
representatives  of  the  utility  industry, 
consumer  groups,  trade  associations, 
investment  banks,  rating  agencies, 
economists,  state,  local  and  federal 
regulators,  and  others  participated.^ 

The  participants  discussed  a  number 
of  issues  facing  the  industry  today.  They 
noted  that  deregulation  aiKi  increased 
competition  have  created  risks,  as  well 
as  potential  benefits,  for  public  utilities. 
Many  participants  stated  that  utilities 
are  experiencing  little  or  no  earnings 
growth  in  their  core  utility  business.  A 
number  of  possible  responses,  including 
reorganization  of  the  industry  along 
functional  lines,  diversification,  and 
investment  in  foreign  projects,  were 
mentioned.  Although  the  participants 
had  widely  divergent  views  on  the 
future  of  the  Act,  all  agreed  that  the 
statute  poses  some  impediments  to 
change.  Recommendations  ranged  hrom 
selective  reform  of  the  Act  to  outright 
repeal. 

Those  bivoring  repeal  have  argfled 
that  the  Act  is  redundant  or  outmoded 
as  a  result  of  changes  in  the  industry, 
the  capital  markets,  accounting 
standards,  state  and  other  federal 
regulation,  and  the  diackwure  required 
under  other  fiaderal  securities  laws. 


■  Al  pmani.  thai*  «r»  founoen  active  regUl«t«d 
holding oooipielw  and  wvenl  hundrad  axampt 

'  A  MMcripl  o(  th*  KowndaMa  discuuion. 
which  «»aa  afM  l»  llw  pvMic  will  aooA  kw 
avaiUhU  for  hupadton  and  copying  al  the 
CommiHion'i  Public  Rvferancn  Room  in  File  No. 

S7-i»-e«. 


Although  the  Commission  has 
previously  supported  proposals  to 
repeal  or  transfer  administration  of  the 
Act,'  these  proposals  have  not 
succeeded.  Commenters  who  favor 
continued  efforts  for  repeal  should 
describe  in  particular  the  protections 
that  would  be  afforded  consumers  by 
state  and  other  federal  law,  in  the 
absence  of  a  Holding  Company  Act. 

At  the  Roundtable,  Commissioner 
Richard  Y.  Roberts  expressed  the  view, 
and  the  Commission  concurs,  that  the 
most  valuable  contributions  to  the 
Study  may  consist  of  concrete  proposals 
for  reforms  on  which  it  is  likely  that  the 
industry,  the  regulators  and  other 
interested  parties  can  agree.*  The 
objective  of  such  proposals  «vould  be  to 
modernize  and  simplify  regulation, 
reduce  the  delay  inherent  in  the  current 
administration  of  the  Act,  and  minimize 
regulatory  overlap,  while  protecting  the 
interests  of  consiuners  and  investors. 

As  a  point  of  departure,  the  existing 
regulatory  framework  is  summarized 
below.  Also  identified  are  a  number  of 
specific  topics  on  which  the 
Commission  is  seeking  comment. 
Commenters  are  encouraged  to  address 
the  overall  regulatory  structure  for 
pubhc-utility  holding  companies,  and  to 
consider  the  appropriate  role  of  a 
federal  holding  company  statute, 
particularly  in  view  of  the  work  of  the 
Federal  Energy  Regulatory  Commission 
("FERC")  and  state  and  local  regulators. 
In  addition,  commenters  are  urged  to 
address  any  general  topics  or  issues  that 
they  believe  merit  examination  in  the 
Commission's  study  of  holding 
company  regulation. 

The  Commission  requests  that 
commenters  provide  specific  statutory 
or  rulemaking  language,  where  possible, 
to  implement  their  recommendations.  It 
may  also  be  helpful  to  compare  the  costs 
and  benefits  of  various  proposals,  to 
companies  as  well  as  to  consumers  and 
investors.  In  addition,  if  conmientcrs 
argue  that  regulatory  or  market 
protections  outside  the  Holding 
Company  Act  suffice  to  protect 
investors  and  consumers  on  a  particular 
issue,  they  should  describe  the 
operation  of  these  other  safeguards. 


>  See,  t^.  Sutamant  of  iha  U.S.  Sacuritiaa  and 
Exchan^  ConuniMioo  Concerning  Propoaab  to 
Amend  or  Repeal  the  Public  Utility  Holding 
Company  Act  of  193S  (June  2. 1M2). 

'Several  commaolars  provided  tpecifk  propoaals 
for  Commission  consideratioii.  See.  e.^  .  Comments 
by  loan  T.  Bok.  Chainnan.  ^4ew  England  Electric 
System.  SvouiMfy  ofCanmaota  of  dintoii  Vine*. 
Special  CtMUMai  to  tbe  CouacU  of  the  City  of  New 
Orleans;  Cokunbia  Gaa  Syttam.  Initial  CommeiUf 
on  tht>  Nead  for  Lugitlativ*  Hefom  [Au$.  10.19941 
(available  in  Public OMimenl  PUa  No  S7-I9-94I. 


n.  The  Existiiig  Regulatory  Structure 

A.  Background:  Passage  of  the  Holding 
Company  Act 

The  Holding  Company  Act  ^  was 
intended  to  address  the  practices  by 
which  small  groups  of  investors,  by 
means  of  the  holding  company 
structure,  were  able  to  exploit  vast 
networks  of  utility  companies,  to  the 
detriment  of  utility  consumers  and  other 
security  holders.  The  specific  problems 
identified  by  Congress  included 
inadequate  disclosure,  excessive 
leverage,  abusive  affiliate  transactions, 
use  of  the  holding  company  to  evade 
state  regulation,  and  the  gntwth  and 
extension  of  holding  companies  without 
regard  to  the  economy  of  management 
and  operation  of  system  utility 
companies.*  These  aggressive  practices 
harmed  investors  who  owned  the 
securities  of  the  utility  companies  and 
captive  utility  consumers  who  were 
forced  to  pay  inflated  rates  fur  gas  and 
electric  energy. 

The  multistate  character  of  the 
holding  companies  prevented  effective 
control  by  state  regulators.  Holding 
company  ownership  shifted 
management  and  control  from  the 
operating  utilities,  which  were  subject 
to  state  regulation,  to  a  parent  company 
organized  under  the  laws  of  another 
state  and  beyond  the  jurisdiction  of 
utility  regulators  in  any  state.  During  the 
early  years  of  this  century,  the  federal 
government  played  a  very  limited  role 
in  the  regulation  of  the  utility  industry.' 
At  the  time  the  Holding  Company  Act 
was  passed,  jurisdiction  over  holding 
companies  consisted  largely  of  nascent, 
indirect  regulation  under  the  Securities 
Act  of  1933  *  and  the  Securities 
Exchange  Act  of  1934.* 

Extensive  studies  that  preceded  the 
Act  found  "a  number  of  almost  inherent 
incidental  abuses  in  the  holding- 
company  system  which  cannot  be 


'Pub.  L  No.  74-333.  49  Slat  803  (1935)  (codified 
as  amended  at  15  U.S.C  7ga-7»z-6).  The  Holding 
Company  Act  was  enacted  as  Title  I  of  the  Public 
Utility  Act  of  1935.  Title  II  amended  the  Kedeml 
Water  Power  Act  of  1920  to  create  the  Federal 
Power  Act.  See  Pub.  L  No.  74-333.  49  Stat.  83S 
(1935)  (codifled  as  amended  at  16  VSX:.  791*- 
S28c). 

^Holding  Company  Act  section  1(b)  (IS  VS.C. 
79a(b)). 

^The  jurisdiction  of  the  Federal  Power 
Commission  was  then  narrowly  defined.  Prior  to 
I93S.  moal  transactions  involving  interstate 
transmission  of  electricity  were  not  regulated  by  tlie 
federal  govemment.  See  Richard  lx>wilt.  Federal 
Powrr  Commitsion.  in  Government  Agpncies  233, 
2J5  (Donald  R.  Whitnah  ed..  1983).  See  infra 
section  tLCI.  (diacussing  developments  in  federal 
energy  ragnlatioii). 

•Pub.  L  Na  73-22,  48  Sut.  74  (1933)  (codified 
as  amended  at  IS  U.&C  77a  e<  §aq.\. 

•Pub.  L  Na  73-290,  48  SUL  881  (1934)  (codified 
as  amended  at  1 5  U.S.C  78a  et  seq.l. 


reached  by  direct  regulation  of  the 
operaUng  company."  'o  and  concluded 
that  "(tjhe  only  practical  control  over 
public-utility  holding  companies  will  be 
one  which  can  directly  reach  the 
holding  company  itself  and  supervise  its 
security  structure  and  its  use  of  capital 
*  •  *.  Only  in  that  way  can  Govemment 
protect  the  investors  who  supply  that 
capital  and  the  consumers  who  must 
bear  its  cost."  " 

The  Holding  Company  Act  was 
intended  to  curb  the  abusive  practices  of 
public-utility  holding  companies  by 
bringing  these  companies  under 
effective  control. '^  Thus,  the 
Commission,  as  the  agency  with 
expertise  in  financial  transactions  and 
corporate  finance,  was  charged  with 
regulation  of  the  corporate  sUaicture  and 
financings  of  public-utility  holding 
companies  and  their  affiliates." 

Any  company  that  owns  10  percent  or 
more  of  the  outstanding  voting 
securities  of  a  public-utility  company  is 
presumptively  a  holding  company  for 
purposes  of  the  Act.'*  The  burden  of 
regulation  under  the  Act  falls  most 
heavily  on  holding  companies  that  have 

'°  Summary  Beport  of  the  Federal  Trade 
Commission  to  the  Senate.  Utility  Corporations  S 
Doc.  No.  92.  70th  Cong.,  1st  Sess..  pt.  73-A.  at  3 
(1935)  (in  101  volumes)  ("For  example,  no  matter 
how  strict  the  regulation  of  an  operating  company 
improper  payments  of  dividends  and  of  other  items 
still  can  be  made  by  the  holding  company  out  of 
.surplus  other  than  earned  surplus.  Excessive  capiul 
issues  can  be  floated  by  the  holding  company,  with 
an  important  indirect  effect  upon  rates  charged  by 
the  operating  company  to  the  public"). 

''Report  of  National  Power  Policy  Committee  on 
PubhcUtility  Holding  Companies.  S.  Etec  Na  137 
74th  Cong..  1st  Sess  8  (1935).  See  also  SCEcom. 
Holding  Co.  Act  Release  No.  25564  (June  29. 1992). 
citing  Aiicansas  Louisiana  Gas  Co..  36  S.E.C  121. 
I  Vi"^'  Che  Act  was  intended  to  address  "evils 
*  *  *  which  because  of  holding  company  action  or 
cootrol.  cannot  be  effectively  dealt  with  by  other 
regulatory  agencies '). 

"Gulf  Slates  Utilities  Co  v.  FPC.  411  U.S.  747 
758(1973). 

"At  the  same  time.  Congress  amended  tJ>e 
Federal  Power  Act  to  provide  effective  federal 
regulation  of  the  expanding  business  of  transmitting 
and  selling  electric  power  in  intersute  commerce. 
Congress  entrusted  the  administration  of  this  statute 
to  the  Federal  Power  Commission  (now  the  Federal 
Energy  Regulatory  Commission),  as  the  agency  with 
the  technical  expertise  necessary  to  regulate  the 
transmission  of  energy.  See  Arcadia  v.  Ohio  Pott-er 
Co..  498  U.S.  73. 87  (1990)  (Stevens,  J.,  concurring). 
The  role  of  the  FERC  is  discussed  infra  at  section 

"Holding  Company  Act  section  2(aX7)(A)  (15 
II.S.C  79b(a)(7)(A)).  For  purposes  of  the  Act.  a 
public-utility  company  means  either  an  electric  or 
a  gas  utility  company.  Holding  Company  Act 
section  2(a)(5)  (15  U.S.C.  79b(a)(5)).  An  electric 
utility  company  is  broadly  defined  as  any  company 
that  owns  or  controls  assets  used  for  the  generation, 
transmission  or  distribution  of  electricity.  Holding 
Company  Act  section  2(a)(3)  (15  U.S.C  79b(aH3)). 
A  gas  utility  company  is  more  narrowly  defined  as 
any  uimpany  that  owns  or  controls  assets  used  for 
the  retail  distribution  of  gas  for  heat,  light  or  power 
Holding  Company  Act  section  2(a)(4)  (15  U.S.C 
79b(a)(4)). 
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significant  interstate  utility  operations, 
and  are  thereby  not  readily  susceptible 
to  effective  state  regulation.  These 
companies  must  register  and  comply 
with  the  myriad  requirements  of  the 
Act.'s 

Section  11,  which  the  Supreme  Court 
has  described  as  the  "very  heart"  of  the 
Act,'«  generally  limits  registered 
holding  companies  to  a  single  int^ated 
public-uUlity  system  and  such  other 
businesses  as  are  "reasonably 
incidental,  or  economically  necessary  or 
appropriate"  to  the  operations  of  that 
system. '7  Companies  in  a  registered 
holding  company  system  must  obtain 
Commission  approval  for  a  wide  range 
of  transactions,  including  financings,'" 
acquisitions."  and  intrasystem 
transactions.20  These  conipanies  are  also 
subject  to  various  accounting  and 
reporting  requirements.^' 

Although  most  public-utility  holding 
companies  are  largely  exempt  from 
pervasive  regulation  under  the  Holding 
Company  Act.  they  nonetheless  remain 
subject  to  the  requirement  of  prior 
Commission  approval  for  utility 
acquisitions.  In  addition,  the 
Commission  may  challenge  the 
continued  availability  of  an  exemption 
under  the  "unless  and  except"  clause  of 
section  3.-2 

B.  Legislative  and  Regulatory 
Developments  Related  to  the  Holding 
Company  Act 

The  Commission's  early 
administration  of  the  Act  was  largely 
directed  toward  the  reorganization  of 
existing  holding  companies.  By  the 
1 950s.  this  work  was  largely 
completed.23  Since  then,  the 
Commission  has  acted  to  ensure  that  the 


abuses  that  gave  rise  to  the  Act  do  not 
recur.  2* 

Although  the  basic  framework  of  the 
Act  remains  unchanged.  Congress  has 
created  a  number  of  statutory  exceptions 
to  the  regulatory  scheme.  Beginning  in 
the  1970s,  Congress  enacted  the  PubUc 
Utility  Regulatory  Policies  Act  of  1978 
(PURPA)  2i  to  stimulate  alternative 
energy  production.  To  that  end.  PURPA 
granted  "qualifying  facilities"  (QFs) 
significant  regulatory  advantages  over 
traditional  generating  faciliUes.  Among 
other  things,  most  QFs  are  exempted 
from  the  Holding  Company  Act,^*  and  a 
registered  holding  company  can  acquire 
interests  in  QFs  that  are  unrelated  to  its 
core  utility  operations.^'  hi  addition. 
Congress  enacted  the  Gas  Related 
Activities  Act  of  1990  (GRAA),  which 
permits  gas  registered  holding 
companies  to  acquire  significant 
production  and  U-ansportation  ateets 
that  do  not  directly  serve  the  needs  of 
their  retail  distribution  systems.^" 

Congress  accelerated  the  pace  of  change  in 
the  industry  with  the  Energy  Policy  Act  of 
1992.-*  which  enables  companies  to  invest  in 
"exempt  wholesale  generator" «"  and  "foreign 
utility  company"  J'  operations  throughout 
the  United  States  and  abroad.  The  Energy 
Policy  Act  represented  the  first  major  change 
in  the  pattern  of  regulation  under  the 
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"Holding Company  Act  section  5  (15  U.S.C  79e). 

'*SECv.  New  England  Elec  System.  384  U.S.  176. 
IBO  (1966).  citing  North  American  Co.  v.  SEC  327 
V.S.  686.  704  n.l4  (1946). 

"Holding  Company  Act  section  ll(b)(l)ri5 
U.S.C.S79k(bKl)).  t  "  n  3 

'"Holding  Company  Act  sections  6.  7 and  12  (15 
U.S.C.  §§  79f.  g  and  /). 

"Holding  Company  Act  sections  9  and  10  (15 
U.S.C.  S§79i  and  i). 

"Holding  Company  Act  section  13  (15  U.S.C 
§79m). 

"  See  Holding  Company  Act  sections  14  and  15 
(15  U.S.C  S  79n  and  o)  and  rules  thereunder. 

"Section  3(a)  of  the  Act  (15  U.S.C.  §79c(a)) 
authorizes  the  Commission  in  cetiain  circumstances 
to  exempt  any  holding  company  and  subsidiary 
company  thereof  from  any  provision  of  the  Act. 
"unless  and  except  insofar  as  it  finds  the  exemption 
detrimental  to  the  public  interest  or  the  interest  of 
investors  or  consumers." 
.  "See  Statement  of  the  U.S.  Securities  and 
Exchange  Commission  Concerning  tVoposals  to 
Amend  or  Repeal  the  Public  Utility  Holding 
Company  Act  of  1935  (June  2. 19*2). 


"Section  1(c)  of  the  Holding  Company  Act  (15 
U.S.C.  79a(c))  directs  the  Commission  to  administer 
all  the  provisions  of  the  Act  lo  prei-ent  practices  the 
Congress  found  detrimental  to  the  interests  of 
investors,  consumers  and  the  general  public  (the 
"protected  interests"  under  the  Act). 
»Pub.  L  No.  95-617,  92  Stat.  3117  (1976). 
»Mosl  qualifying  facilities  are  deemed  lo  be 
nonutilities  for  purposes  of  the  Holding  Company 
Act.  .Seel  8  CFR§  292.602. 

''SepPub.L.  No.  99-186.  99  Stat.  1180(1985) 
(investments  in  cogeneration  by  registered  gas 
systems);  Pub.  L  No.  99-553. 100  Stat.  3087  (1986) 
(investments  by  registered  electric  systems):  Pub  L 
No.  102-486.  §  713.  106  Stat.  2776.  291 1  f  1992) 
(section  713  of  Energy  Policy  Act  of  1991'. 
investments  by  registered  holding  com}  .,iiie«  in 
smail  power  production). 

«Pub.  L  101-572.  104  Stat.  2810  (1990).  Gas 
production  and  transportation  activities  are 
nonutility  businesses  for  purposes  of  (he  Holdi.ng 
Cj>mpany  Act.  Sec  Holding  Company  Aa.  section 
2(a)(4)  (15  U.S.C.  §  79b(a)(4))  ("gas  utility  company- 
includes  only  companies  owning  or  controlling 
assets  used  for  retail  gas  distribution). 
»Pub.  L.  No.  102-486.  106  S;at.  27r6  (1992). 
*An  exempt  wholesale  generator  is  any  person 
determined  by  the  FERC  to  be  engaged  exclusively 
in  owning  or  operating  facilities  used  for  the 
generation  of  electricity  for  sale  at  wholesale.  See 
Holding  Company  Act  section  32(a)(1)  (15  U.S.C 
§79z-5a(a)(l)):  see  o/so  Holding  Company  Act 
section  32(b|  (15  U.S.C  §  79z-5a(b))  (permitting 
certain  foreign  retail  sales). 

"  Briefly  stated,  any  company  can  clai.Ti  status  as 
a  foreign  utility  company  by  noticing  the 
Commission  that  it  owns  or  operates  gas  or  electric 
utility  facilities  outside  the  United  States.  See 
Holding  Company  Act  section  33(a)(3)  (15  U.S.C 
§§  792-5b(a)(3))  (such  company  cannot  derive  any 
utility  income  from  within  the  United  Stales,  and 
cannot  be.  or  have  a  subsidiary  that  is.  a  public- 
utility  operating  in  the  United  States). 
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Holding  Coropuiy  Ad.  CongrtM  did  not 
di«p«nM  with  the  iM«d  for  Commission 
approval  of  activitim  under  PURPA  and 
GKAA;  Holding  Cximpany  Act  MClion 
10(bM3)  conliniMS  to  require  that  an 
acquisition  not  be  deUimentaJ  to  the  public 
interest  or  the  interests  of  investors  or 
consumers.  In  contrast,  the  Energy  Policy  Act 
broadly  exempts  certain  wholesale  generators 
from  all  provisions  of  the  Holding  Company 
Ad  and  expressly  authorizes  a  registered 
holding  company  to  acquire  an  exempt 
wholesale  generator  without  the  need  for 
Commission  approval.  Congress  sought  to 
promote  this  type  of  diversification  and  made 
the  Commission  primarily  responsible  for 
protecting  consumers  of  registered  holding 
companies  from  any  adverse  effects  of  these 
new  ventures.  The  Commission's  authority  in 
this  area,  however,  is  limited;  the 
Commission  can  regulate  investments  in 
exempt  wholesale  generators  only  indirectly, 
through  its  turisdiction  over  holding 
company  Tmancings  and  other  related 
transactions.  This  hybrid  rttgulalion  has 
proved  troublesome,  and  the  Commission  has 
strongly  recommended  that  Congress  not 
duplicate  the  model  developed  under  the 
Energy  Policy  Act." 

C  Other  Regulatory  Factors 

l.FERC  Regulation 

The  work  of  the  Commission  under 
the  Holding  Company  Act  was  intended 
to  complement  the  work  of  the  Federal 
Power  Commission  (now  the  FERC)  in 
the  regulation  of  the  electric  and  gas 
utility  industry. 

a.  Electricity.  The  Holding  Company 
Act  was  enacted  as  Title  1  of  the  Public 
Utility  Act  of  1935."  Title  II  of  the 
legislation  **  gave  the  Federal  Power 
Commission  (FPC)  broad  authority  over 
the  transmission  and  sale  of  electricity 
in  interstate  commerce. 


*>  Hearingi  on  PropotaJt  to  Lift  the  Cunrntl 
Dfvmification  n^ttriction*  on  Trkxommunicationt 
Actnitim  of  H^tttrred  Holdinfi  Companies  Befon 
the  Sulx-oiiirn  on  Telecommunicationt  and  Finance 
and  the  Subctimm.  on  Energy  and  Power  of  the 
Houm  Comm.  on  Enerjfy  and  Commerce.  t03d 
Cong..  2d  Sm*.  (1994)  ((Utenwnt  of  Kidiard  Y. 
Robaru.  CommiMionar.  SEC). 

Altiwugh  live  CominiMton  has  adopted  rule*  S3 
and  M  (17  cm  2SO.S3  and  J4)  thai  are  intended 
to  protect  contunMra  end  investors  from  any 
tubelanlial  adverte  effect  llial  may  ba  aasocialad 
with  invastmenta  in  exempt  wlwlesate  gHMtalors. 
these  rules  are  currently  t>>e  tubiect  of  litigatton  In 
the  U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  NABUCv.  SEC.  No.  93-1778 
(D.C  Cir.  nied  h4ov.  22.  1993).  The  Court  of  Appaals 
has  been  aslrnd  to  consider  the  extent  to  which  the 
Commission  must  ensure  the  protection  of 
consumers  of  registered  Ixilding  companies  from 
any  detriment  associated  with  investments  in 
exemp<  wholeaale  generators. 

The  Commission  is  currently  engaged  in  a  related 
rulemalung  with  respect  to  investments  in  foreign 
utility  companies.  See  Holding  Co.  Act  Release  No. 
2S757  (Mar.  S.  1993).  SS  i-'R  1 3719  (Mar.  IS.  1903) 
(notice  of  propoeed  rulemaliing). 

uPub^  L  No.  74-333,  49  Sut.  803  (1939]. 

MPub  l~  Na  74-333.  49  Sut.  S38  (1935) 
(codified  as  amended  at  !•  U.S.C  §S  791»-a28c). 


Congress's  decision  to  entrust 
administration  of  the  Holding  Company 
Act  to  the  SEC  and  administration  of  the 
Federal  Power  Act  to  the  FPC  reflected 
two  differing  goals.  The  Holding 
Company  Act  was  intended  to  curb 
abusive  practices  of  public-utility 
subsidiaries  of  holding  companies  by 
bringing  them  under  effective  control. 
The  Federal  Power  Act  was  intended  to 
provide  effective  federal  regulation  of 
the  transmission  and  sale  of  electricity 
in  interstate  commerce." 

The  primary  focus  in  the 
administration  of  the  Federal  Power  Act 
has  been  the  protection  of  ratepayers 
against  excessive  electric  rates. ^ 
Utilities  must  file  wholesale  rate 
schedules  with  the  FERC,  which  may 
then  suspend  any  rate  increase  for  up  to 
five  months,  order  refunds  for  rates  that 
it  finds  exceed  a  "just  and  reasonable" 
level,  and  prescribe  rates  to  be  charged 
prospectively. 

Under  the  Public  Utility  Regulatory 
Policies  Act,  the  FERC  adopted  rules 
concerning  qualifying  facilities.  These 
rules  require  electric  utilities  to 
interconnect  with  QFs  and  to  offer  to 
purchase  power  from,  and  sell  power  to. 
QFs,  and  set  the  general  standard  for 
determining  the  rates  for  power  sale 
transactions  with  QFs.  *'' 

Following  the  enactment  of  PURPA, 
other  independent  generators  began  to 
seek  entry  into  bulk  power  markets.  The 


*•  See  Gulf  States  Ltilitiea  Co  v.  FPC.  411  U.S. 
747.  758  (1973).  The  Federal  Power  Act  represented 
a  reepooae  lo  ibe  gap  In  state  regulation  of  utility 
rates  and  sanricaa  that  arose  in  the  wake  of  the 
decision  of  the  United  States  Supreme  Court  in 
Public  Utilities  Commn  of  Rhode  Island  v. 
Atlleboro  Steam  S-  Elec  Co..  273  U.S.  83.  SS-'SO 
(1927).  overruled  in  pari.  Arkantat  Elec.  Coop.  v. 
Ark.  Public  Service  Commn.  4«1  U.S.  375.  390-9S 
(19S3).  The  Coun  in  Attleboro  held  that  intersUte 
wlMlaaala  sales  of  electricity  were  bp>-ond  the  reach 
of  state  ragnlatlon.  See  New  England  Power  Co  v. 
New  Hampshire.  455  U.S.  331.  340  I  i  i82).  See 
gertemlly  Note,  Federal  Hrgulation  of  Holding 
Companies:  The  Public  Utility  Ad  of  tB35.  45  Yale 
L|.  468(1936). 

'•The  Federal  Po%ver  Act  also  gives  the  FERC 
jurisdiction  over  accountmg  practices  and  over 
facilities  used  for  t)>e  transmission  of  electricity  in 
interstate  commerce.  Section  204  authorizes  the 
FERC  lo  regulate  the  issuance  of  securities  or 
assumption  of  obligations  or  liabilities  by  public 
utilities,  but  only  if  such  issuance  or  assumption  is 
not  regulated  by  a  state  utilities  commission.  16 
U.S.C  §  824c.  The  FERC  has  interpreted  this 
authority  narrowly.  See  Michael  Small.  A  Guide  to 
FERC  Regulation  and  Ratemaking  of  Electric 
Utilities  and  Other  Power  Suppliers.  18  (3d  ed. 
1994). 

"  Congress  in  PURPA  also  gave  the  FERC  direct 
authority  to  order  wholesale  transmission  services 
t>y  public  utilities  and  by  certain  other  entities. 
There  were  signiTicant  procedural  and  substantive 
limitations  on  this  authority,  however,  and  FERC 
issued  onlv  one  order  pursuant  to  this  authority. 
See  Central  Power  and  Ugjta  Co..  17  VY.9.C  1  61,078 
(19S1).  order  on  rehg.  18  FERC  1 61,100  (1962), 
further  order.  Texas  Utilities  Elec.  Co..  40  FERC  1 
61.077(1987). 


FERC,  which  had  traditionally  required 
cost-based  rates  for  electric  power, 
began  to  permit  maricet-based  rates  for 
nontraditional  sellers  that  could  not 
exercise  market  power,  where  there  was 
no  evidence  of  affiliate  abuse  or 
reciprocal  dealing.-^  As  traditional, 
investor-owned  utilities  began  to  seek 
market-based  rates  for  their  existing 
excess  capacity,  the  FERC  extended  its 
market  power  analysis  to  these 
companies.  In  these  matters,  the  FERC 
required  that  the  utility  mitigate  its 
transmission  market  power  by  opening 
its  transmission  system  to  other 
wholesale  sellers  and  buyers.^  The 
FERC  has  also  relied  on  open  access 
transmission  tariffs  to  mitigate  the 
anticompetitive  effects  of  proposed 
meTgers.** 

In  the  Energy  Policy  Act  of  1992. 
Congress  gave  the  FERC  additional 
authority  to  promote  competition  in 
wholesale  bulk  power  markets  by 
ordering  transmission.*'  if  it  finds  that 
to  do  so  is  in  the  public  interest  and  will 
not  unreasonably  impair  the  continued 
reliability  of  affected  electric  systems.'*^ 
The  FERC  is  also  responsible  for 
determining  exempt  wholesale 


"See.  e.g..  Commonwealth  Atkintic  Lid 
Ptirtnerthip.  51  FERC  161.368  (1990). 

"See.  eg.  PuWjc  Service  Co.  o/fndkino.  51 
FERC  161. 367  (1990). 

'"Open  access  transmission  tarifb  have  been  a 
central  feeture  of  recent  combinations  involving 
FERC-regulated  utilities.  Mator  combinations 
involving  FERC-regulated  utilities  have  included 
the  mergers  of  Utah  Power  S  Light  Company  and 
PaciHCorp:  Northeast  Utilities  and  Public  Service  of 
New  Hampshire:  Kansas  Power  S  Light  Company 
and  Kartsas  Gas  S  Electric  Company;  Entergy 
Coqwration  and  Gulf  States  Utilities  Company: 
Ciocinruti  Gas  S  Electric  Company  and  PSI  Energy, 
Inc.:  and  the  proposed  merger  of  Central  and  South 
West  Corporation  and  El  Paso  Electric  Oimpany. 
With  the  exception  of  the  Utah  Power  k  Light 
merger,  each  of  these  mergers  also  Is  subject  to  the 
requirement  of  approval  by  the  SBC 

*'  "Any  electric  utility.  Federal  power  mark.eling 
agency,  or  any  other  person  generating  electric 
energy  for  sale  for  resale"  may  apply  to  the  FERC 
for  an  order  requiring  a  utility  to  provide 
"transmission  services  (including  any  enlargement 
of  transmission  capacity  necessary  to  provide  such 
services). '  Federal  Power  Act  section  211(a>  (16, 
U.S.C§824i(a)). 

«  As  of  September  22. 1994.  the  FERC  bad 
granted  six  applications  for  mandatory  services 
(three  propoeed  orders  and  three  final  orders).  See. 
eg.  City  of  Bedford.  Virginia.  68  FXRC  1 61 .003 
(1904). 

Since  enactment  of  the  Energy  Policy  Act,  the 
FERC  has  underuken  a  number  of  initiatives  with 
respect  to  the  development  of  competitive  bulk 
power  markets.  These  measures  include  a  policy 
statement  on  regional  transmission  groups,  a 
rulemaking  on  transmission  information 
availability,  and  an  inquiry  on  transmission  pricing 
policy.  In  a  series  of  cases,  the  F^RC  has  also 
Interpreted  the  Federal  Power  Act's  prohibition  on 
undue  discrimination  to  require  that  transmission 
owners  offer  services  to  others  comparable  to  those 
they  provide  to  themselves. 


generator  status  under  the  Enerev  Policv 
Act,-"  ' 

b.  Natural  fias.  FERC  regulaUon  of  the 
natural  gas  industry  has  changed 
significantly  since  1 938.  when  the 
Natural  Gas  Act  gave  the  FPC  authority- 
to  set  "just  and  reasonable"  rates  for 
pipeUnes  selling  natural  gas  for  resale  in 
interstate  commerce.**  Under  the 
Natural  Gas  At^.  the  FPC  had 
jurisdiction  over  both  the  price  and  the 
allocation  of  natural  gas  sold  at  the 
wellhead  for  resale  in  interstate 
commerce.  During  the  late  1960s  and 
the  early  1970s,  the  FPC  kept  the 
wellhead  price  for  interstate  natural  gas 
artificially  low,  thereby  encouraging 
consumption.  At  the  same  time,  the 
federal  price  restraints  discoursed 
producers  bnm  dedicating  reserves  to 
the  pipelines  that  served  the  interstate 
market.  The  result  was  a  series  of  gas 
shortages  in  the  mid-1970s. 

In  reaction  to  these  shortages. 
Congress  enacted  the  Natural  Gas  Policy 
Act  of  1978,  which  provided  for  partial 
decontrol  of  natural  gas  at  the 
wellhead.*^  Over  the  next  decade. 
Congress  and  the  FERC  worked  to 
encourage  competition  in  the  natural 
gas  industry.  Pursuant  to  the  Natural 
Gas  Wellhead  Decontrol  Act  of  1989,  the 
FERC  implemented  full  producer 
deregulation,  effective  January  1,  1993.**' 
The  latest  of  the  FERC's  major  natural 
gas  rulemakings.  Order  No.  636. 
significantly  changed  the  structure  of 
the  services  provided  by  interstate 
pipelines.*'  Among  other  things,  the 
order  requires  that  pipelines  provide 
open  access  transportation  service  that 
is  equal  in  quality  for  all  gas  supplies, 
regardless  of  whether  the  customer 
purchases  gas  from  the  pipeline  or  &t>m 
another  supplier. 

2.  State  and  Local  Regulation 

Regulation  of  electric  and  gas  utilities 
varies  among  state  and  local 
governments.  Most  state  commissions 
have  authority  to  issue  licenses, 
franchises  or  permits  for  the  initiation  of 
service,  for  construction  or 
abandonment  of  facihties  and  related 


matters.  With  respect  to  retail  rates, 
state  commissions  generally  have  the 
power  to  require  prior  authorization  of 
rate  changes,  to  suspend  proposed  rate 
changes,  to  prescribe  interim  rates  and 
to  initiate  rate  investigations.  Most  state 
commissions  also  have  authiHity  to 
control  the  quantity  and  quality  of 
service,  to  require  uniform  systems  of 
accounting,  and  to  regulate  the  issuance 
of  securities.** 

Congress  intended  that  the 
Commission's  work  be  coordinated 
with,  and  complement,  the  work  of  state 
and  local  regulators.*"  hi  recent  years, 
the  Commission  has  worked  in 
consultation  with  these  regulators  on  a 
n  umber  of  matters. 

3.  Other  Considerations 

Registered  holding  companies  are 
subject  to  extensive  reporting 
requirements  under  the  Act.  In  addition, 
the  securities  of  these  companies  are 
publicly  held  and  are  registered  under 
the  Securities  Act  of  1933  ("Securitig^ 
Act"),  and  the  companies  must  comply 
with  the  continuous  disclosure 
requirements  of  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act").  When 
Congress  passed  the  Holding  Company 
Act,  these  laws  were  still  in  their 
infancy.  Congress  has  amended  the 
Securities  Act  and  the  Exchange  Act 
several  times  since  1935,  in  order  to 
expand  and  strengthen  the  disclosure 
and  reporting  requirements,  as  well  as 
the  Commission's  ability  to  enforce 
these  provisions. 50  Thus,  it  appears  that 
investors  today  have  far  greater  access  to 
information  concerning  Uieir  investment 
decisions. 

The  Commission  requests  comment 
on  these  and  other  factors,  including  the 
development  of  generally  accepted 
accounting  principles  and  the  role  of 
nationally  recognized  statistical  rating 


"An  exempt  wholesale  generator  is  exempt  from 
all  provisions  of  the  Holding  Company  Act.  See 
Holding  Company  Act  section  32ie)  (15  U.S.C 
§  792-5a(e)). 

"Pub.  L  No.  75-688.  52  Stat.  821  (1938) 
(codified  as  amended  at  15  U.S.C  §§  7l7-717w).  In 
1954.  the  U.S.  Supreme  (ijurt  ruled  that  sales  by 
independent  producers  were  also  subject  to 
regulation  under  the  Natural  Gas  Act.  Phillips 
Petroleum  Co.  v.  Wisconsin.  347  U.S.  672  (1954). 

"Pub.  L  No.  95-621,  92  Stat.  3351  (1978) 
(repealed  in  1987). 

•Pub.  U  No.  101-60.  103  SUL  157  (1989) 
(codifled  as  amended  at  15  U.S.C  §3331). 

"  Regulation  of  Natural  Gas  Pipelines  After 
Partial  Wellhead  Decontrol,  Order  No.  636  57  FR 
13267  (Apr.  16.  1992). 


•  See  Charles  F.  Phillips,  Jr..  The  Regulation  of 
Public  Utilities:  Theory  and  Practice  136(1993). 

••  Numerous  sections  of  the  Act  refer  to  regulation 
at  the  state  and  local  level.  See.  e.g..  Holding 
Company  Act  sections  2(a)(26).  6(b).  8,  9(b).  10(f) 
18.  19  and  20(b)  (15  U.S.C.  $§  79b(a)(26).  f(b).  h. 
i(b).  j(f).  r.  s  and  t(b)). 

'"See.  e.g..  Securities  Acts  Amendments  of  1964 
Pub.  L  No.  88-467.  78  Stat.  565  (1964)  (extending 
Securities  Exchange  Aa  registration  requirements 
to  over-the-counter  securities);  Williams  Act.  f»ub 
L.  No.  90-439.  82  StaL  454  (1968)  (additional 
disclosure  requirements  in  situations  of  control 
acquisitions);  Securities  Enforcement  Remedies  and 
Penny  Stock  Reform  Act  of  1990.  Pub.  L  No  101- 
429. 104  Stat  931  (1990)  (increasing  Commission's 
authority  to  seek  and  impose  remedies  against 
securities  law  violaUons). 

The  courts  have  also  permitted  private  litigants 
to  bring  actions  for  violations  of  certain  provisions 
of  the  securities  laws.  See.  e.g..  Blue  Chip  Stamps 
V.  Manor  Drug  Stores,  421  U.S.  723.  rehg  denied. 
423  U.S.  884  (1975)  (implied  private  right  of  action 
for  securities  fraud). 


organizations  (NRSROs)"  in  protecting 
consumers  and  investors  against 
holding  company  abuses. 

III.  Conceptual  Issues 

The  electric  and  gas  utility  industry  is 
in  transition.  The  rapid  grouth  that     ■ 
characterized  the  industry  in  the  early 
part  of  this  century  has  diminished.  In 
addition,  companies  must  adapt  to  an 
increasingly  competitive  environment. 
The  present  model  of  regulation  under 
the  Act,  which  strictly  limits  the  size  of 
a  system's  utility  operations  and  the 
scope  of  its  nonutility  businesses,  was 
intended  to  focus  the  attention  of  the 
registered  holding  company  on  the 
needs  of  its  operating  utilities,  and 
thereby  protect  consumers  and  investors 
from  the  risks  that  might  be  associated 
with  unrelated  businesses.  Some  have 
suggested  that  this  model  is  no  longer 
appropriate  and  that  market  conditions 
require  a  broader  focus  on  energy 
ser\'ices  and  other  nonutility  activities. 
The  Act,  as  currently  administered,  does 
not  afford  the  degree  of  flexibility  that 
many  believe  will  be  necessary  to  meet 
these  changes. 

One  purpose  of  the  study  is  to  explore 
a  new  approach  to  regulation  in  this 
area.  The  Act  was  intended  to  protect 
the  public  interest  and  the  interests  of 
investors  and  consumers.  The  phrase 
"public  interest"  has  been  used  in 
connection  with  the  policy  of  curing 
evils  that  result  "when  the  growth  and 
extension  of  holding  companies  bears 
no  relation  to  economy  of  management 
and  operation  or  the  integration  and 
coordination  of  related  operating 
properties."" 

The  need  for  adequate  disclosure  for 
investors  has  largely  been  addressed  by 
developments  in  the  federal  securities 
laws  and  in  the  securities  markets 
themselves.sJ  With  respect  to  consumer 
interests,  it  appears  that  retail 
distribution  will  continue  to  be  a 
monopoly  for  at  least  the  next  decade, 
thus  justifying  the  continued  protection 
of  captive  consumers. 

The  Commission  has  noted  that  there 
is  an  inherent  tension  between  the  drive 
toward  competitive  markets,  and  the 
need  to  protect  captive  utility 


.    "  See  Securities  Act  itelease  No.  7085  (Aug  31 
1994).  59  FR  46314  (Sept.  7.  1994)  (concept  release 
concerning  the  definition  and  status  of  NRSROs). 

"Holding  Company  Act  section  1(b)(4)  (15  U.S.C. 
79a(b)(4)).  cited  in  North  American  Co..  1 1  S.E  C 
194.  218-219  (1942).  afpd.  133  F.2d  148  (2d  Cir. 
1943).  affd.  327  U.S.  686  (1946). 

"  See  section  1  (b)(l )  of  the  Holding  Companv  Act 
(15  U.S.C  §79a(b)(l))  (investor  interesU  may  hie 
adversely  affected  "when  such  investors  cannot 
obtain  the  information  necessary  to  appraise  tiie 
financial  position  or  earning  power  of  the  i.<<suer<c"). 
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customers.'^  The  magnitude  of  the' 
anticipated  change  in  the  utility 
industry  raises  concerns  whether  any 
regulator  can  effectively  protect 
ratepayers.'^  While  some  believe  that 
market  forces  will  ultimately  result  in 
lo»ver  pricas  for  consumers,  others 
suggest  that  there  will  be  losers  as  well 
as  wiruiers  along  the  way.'*  At  a 
minimum,  any  new  approach  must 
carefully  balance  the  competing 
interests,  and  provide  safeguards  against 
detriment  to  consumers. 

Reform  of  existing  regulation  also 
calls  into  question  the  roles  of  the 
respective  regulators.  The  Commission 
requests  comments  on  these  topics, 
especially  on  the  need  to  ad)ust 
responsibilities  among  the  regulators.  It 
would  be  helpful,  in  this  regard,  for 
commenters  to  provide  specific 
information  concerning  the  various 
regulatory  approvals  that  may  be 
required  for  a  transaction  under  present 
law. 

The  studies  that  preceded  the  Act 
found  "wide  differences  in  the  extent 
Sod  effectiveness  of  the  regulatory 
policies  of  the  various  States."  ''' 
Although  there  has  been  a  significant 
increase  in  the  reach  of  state  utility 
regulation,  the  Commission  has  noted 
that  the  pattern  of  state  control  over 
operating  utilities  and  their 
relationships  with  affiliates  remains 
uneven.'"  There  are  concerns  that  the 
states  remain  unable  to  regulate 
interstate  holding  companies  directly  in 
a  comprehensive  fashion.'* 

The  Commission  seeks  conunent  on 
the  current  status  of  the  regulation  of 


<< Holding  Co.  Act  Raleaie  No.  25a8«  (SepL  23. 
1993),  SS  FR  514aa  (Oct.  1,  1993). 

^'  At  prassnt.  ragUterad  holding  compania*  c<n 
raadily  invest  up  to  SO  p«rc«nt  of  their  coiuolidatad 
milnwt  aarnings,  or  approxitnately  57  billion,  in 
•sampl  wfaoleaale  generators  and  foreign  utility 
oampaniM.  Sm  rule  J3<a)  under  the  Holding 
Compmy  Ad  (17  OR  2SO.S3(a)). 

^The  introduction  of  competition  in  the  natural 
gtt  industry,  for  example,  waa  not  without  its  coats. 
Many  producers  want  out  of  business  when 
wrellhaed  priies  collapsed.  Her  Donald  K.  Santa.  Jr. 
and  Patni  id  |.  BaiMka.  Fadeial  Natural  Cat  Policy 
and  the  Energy  Folicy  Act  of  1992.  14  Energy  L). 
1.  8  (1993).  The  Columbia  Gas  System,  a  registered 
^s  utility  holding  company,  has  Tiled  for  relief 
under  Chapter  11  of  the  Bankruptcy  Code  (11  U.S.C 
1101  ei  tnf.)  in  largppattaaa  result  of  unecoDoniic 
Uka-or-pay  contracts. 

"Summary  Report  of  the  Federal  Trade 
Commission  to  the  Senate.  Utility  Corporation*.  S. 
Doc  No.  92.  7(Mh  Cong..  1st  Sess..  p(.  73-A.  at  2 
(1935). 

*■  See,  e.f..  SUMmant  of  I)m  U.S.  Securities  and 
INrhtini  Crwimtariow  Coacaming  Propoaala  lo 
AnMud  or  RipMl  Iha  Pttbiic  Utility  HoI<Uj« 
Company  Ad  of  193S  (Juna  2.  1982). 

>*See  The  National  Energy  Security  Act  of  1991: 
HMrtoia  on  S.  341  Before  the  Senate  Comm.  on 
BMm  and  Natural  Reaourcas.  102d  Cong..  IM  S«M. 
Iltei)  ImiMBint  of  EdWard  a  Ftelachman. 
r.SEC). 


electric  and  gas  utilities  by  the  states.  In 
particular,  descriptions  of  the  regulatory 
systems  of  each  state  would  be  helpful 
in  determining  the  extent  to  which  state 
regulators  would  be  able  to  provide 
regulatory  protection  in  the  absence  of 
a  federal  holding  company  statute. 
Comment  is  requested  on  the  problems 
inherent  in  the  regulation  of  a  multistate 
system,  including  the  possibility  of 
conflict  among  the  various  state  and 
local  regulators. 

Comment  is  also  sought  on  the  role  of 
the  FERC  in  regulating  utiUty  holding 
comp>anies.  Would  the  FERC's  existing 
authority,  combined  with  that  of  the 
states,  suffice  to  protect  consumers?  In 
the  absence  of  the  Holding  Company 
Act,  it  appears  that  there  would  be  little 
direct  regulation  of  the  nonutilities  that 
may  ultimately  comprise  a  significant 
part  of  a  registered  system's  business 
activities.  If  there  is  a  continuing  need 
for  a  federal  holding  company  statute, 
should  the  FERC  rather  than  the  SEC 
administer  it? 

IV.  Specific  Topics  to  Be  Addressed 

To  facilitate  the  identification  of 
issues,  f>aragraphs  in  which  comments 
are  specifically  requested  in  this  section 
are  numbered  consecutively. 
Commenters  are  encouraged  to  refer  to 
these  numbers  in  their  comments,  but 
are  also  welcome  to  comment  on  any 
issues  not  contained  in  numbered 
paragraphs. 

A.  Financings  and  Intrasystem 
Trxjnsactions 

Under  the  Holding  Company  Act,  the 
Commission  has  broad  authority  over 
financings  and  intrasystem  transactions 
involving  companies  in  a  registered 
holding  company  system.  As  discussed 
above,  FERC  and  state  regulatory 
approval  is  also  required  for  certain 
transactions.  In  addition,  the  FERC  and 
state  regulators,  in  the  exercise  of 
ratemaking  authority,  may  determine 
whether  the  costs  associated  with  such 
transactions  will  be  passed  on  to  utiUty 
consiuners. 

1.  Financings        ' 

Prior  Commission  approval  is 
generally  required  for  the  issuance  and 
sale  of  securities  by  a  company  in  a 
registered  system.*^  The  Commission 
can  refuse  to  authorize  the  issuance  of 
a  security  that  is  not  reasonably  adapted 
to  the  capital  structure  of  the  issuer  and 


"See  Hoiding  Company  Ad  aadion  6(a)  (IS 
U.&C  S  79f|a))-  The  Ad  permits  the  Commission  to 
grant  aaamptiona  in  certain  situations,  such  as  the 
iMMaca  aiM)  sale  of  securities  by  a  subsidiary  if  tha 
feaiMcUaa  Is  expressly  authorised  by  a  state 
ngulatory  commission.  See  section  aiib)  MS  U.S.C. 
17Mb)). 


other  companies  in  the  holding 
company  system,  or  to  the  earning 
power  of  the  issuer,  or  that  "is  not 
necessary  or  appropriate  to  the 
economical  and  efficient  operation  of  a 
business  in  which  the  appUcant 
lawfully  is  engaged  or  has  an 
interest."*'  The  Act  also  requires 
Commission  approval  for  various 
intrasystem  financing  transactions, 
including,  among  other  things,  loans 
from  the  parent  to  a  subsidiary 
company,  and  guarantees  by  the  parent 
of  the  obligations  of  a  subsidiary 
company." 

1 .  Conunent  is  sought  on  the 
Commission's  review  of  financing 
transactions.  As  a  general  matter,  are  the 
protections  provided  by  such  review 
still  necessary  in  vieW  of  developments 
in  state  and  federal  regulation?  If  this 
review  is  still  needed,  how  could  it  be 
made  more  effective  and  efficient? 

2.  At  the  Roundtable,  many 
participants  emphasized  the  need  to 
streamline  Commission  review  and 
liberalize  the  standards  for  financings. 
Regulatory  delay  was  described  as  an 
impediment  to  die  companies'  ability  to 
access  the  capital  markets.  How  critical 
a  role  does  timing  play  in  financial 
decisions?  To  what  extent  is  regulatory 
delay  an  obstacle  to  desirable  financing 
opportunities? 

3.  The  Commission  has  adopted  an 
approach,  similar  to  the  shelf- 
registration  provisions  of  rule  415  under 
the  1933  Act,*^  under  which  a  registered 
company  may  obtain  authorization  for 
all  short-term  debt  financings 
contemplated  for  a  two-year  period.** 
Could  this  approach  be  expanded  or 
altered  to  meet  the  companies'  need  for 
greater  flexibility  and  speed  of 
approval?  Could  a  safe  harbor  for 
routine  financings  be  properly  tailored 
to  balance  a  company's  need  for 


•■  Holding  Company  Ad  section  7  (IS  U.S.C 
$  79g).  This  standard  has  been  modified  for 
financings  by  registered  holding  companies  for  the 
purpose  of  acquiring  interests  in  exempt  wholesale 
generators.  Holding  Company  Act  sedion  32(h)(3) 
(IS  U.S.C  S  79z-Sa(b)(3])  provides  that 

tha  Commission  shall  not  make  a  finding  that 
such  security  is  not  reasonably  adapted  to  the 
earning  power  of  such  company  or  to  the  security 
strudure  of  such  company  and  other  companies  in 
the  same  holding  company  system,  or  that  the 
circumstances  are  such  as  to  constitute  the  making 
of  such  guarantee  an  improper  risk  for  such 
company,  unless  the  Commission  first  Tmds  that  the 
issue  or  sale  of  such  security,  or  the  making  of  the 
guarantee,  would  have  a  substantial  adverse  Impact 
on  the  financial  integrity  of  the  registered  holding 
company  systeml.) 

See  alto  rule  S3  (17  CFR  230.53). 

•>  See  Holding  Compeny  Ad  sedion  12(15  U.&C 
S  79f)  and  rules  thereunder. 

*'17CFR23a415. 

**See.  e^.  Northeast  Utititiet.  HoMing  Co.  Act 
Releaaa  l4o.  2S710  (Oac  IS,  1992).  53  SBC  Dkt  0190 
Oan.  5,  1993). 


flexibility  and  speed  with  the  need  to 
protect  ratepayers?  What  should  be  the 
parameters  of  a  safe  harbor  {e.g., 
minimum  capitalization,  dividend 
payout  ratios,  third-party  credit  ratings)? 
How  should  such  routine  financings  be 
defined  for  the  purpose  of  a  safe  harbor 
rule? 

4.  At  the  Roiindtable.  some  suggested 
that  utilities  would  like  to  issue  a 
greater  variety  of  seciuities  in  order  to 
reduce  capital  costs.  Under  current 
administration  of  the  Act,  registered 
companies  are  generally  limited  to 
conventional  securities,  such  as 
common  stock,  preferred  stock,  and  first 
mortgage  bonds.  Should  the  financing 
standards  be  eased  to  permit  companies 
in  registered  systems  to  issue  different 
types  of  securities?  What  are  the 
perceived  risks  and  benefits  of  allowing 
such  companies  to  issue  innovative 
types  of  securities?  What  limitaUons,  if 
any,  woidd  be  appropriate  in  this 
regard?  For  example,  should  the 
Commission  modify  requirements  such 
as  minimum  capitalization  and  coverage 
ratios  to  reflect  current  financing 
practices? 

5.  Some  of  the  concerns  described 
above  could  be  addressed  through 
Commission  rulemaking.  For  example, 
the  Commission  has  eased  regulatory 
burdens  in  this  area  by  adopting  rule  52, 
which  provides  a  safe  harbor  for  certain 
routine  utility  financings  that  have  been 
approved  by  the  relevant  state 
commission.*'  Has  this  rule  been 
effective?  Should  other  routine  utility 
financings  be  similarly  exempted?  To 
what  extent  do  state  regulators  currently 
regulate  utility  financings,  or  rely  on  the 
Commission's  review  of  these 
transactions?  Do  the  states  have 
sufficient  resources  and  authority  to 
undertake  more  extensive  reviews  in 
this  area? 

6.  The  Commission  has  proposed 
further  amendments  to  rule  52  that 
would  unconditionally  exempt  many 
nonutility  financings.**  Should  different 
standards  apply  to  financings  by  system 
nonutility  companies?  For  example. 


"  17  CFR  250.52  (Commission  approval  is  not 
required  for  a  utility  subsidiary  of  a  registered 
holding  company  to  issue  or  sell  common  stock, 
preferred  stock,  and  mortgage  bonds,  or  to  issue  a 
note  to  its  parent  company,  for  the  purpose  of 
financing  its  business  as  a  public-utility  company, 
where  the  financing  transaction  has  been  expressly 
approved  by  the  relevant  state  commission).  The 
Conunission  has  requested  comment  on  an 
amendment  that  would  exempt  additional  types  of 
utility  financings.  See  Holding  Co.  Ad  Release  No. 
25574  (July  7.  1992),  57  FR  3.J156  (July  14.  1992). 

•*  See  Holding  Co.  Act  Release  No.  25574  (July  7 
1992),  57  FR  31156  (July  14.  1992)  (requesting  ' 
comment  on.  among  other  things,  an  exemption  for 
nonutility  transadions  that  "are  solely  for  the 
purpose  of  finaiKingth«r|Coinpaiiy"srexisling 
business^. 


nonrecourse  obligations  are  not  counted 
toward  the  overall  limit  on  a  system's 
ag^^ate  investment  in  exempt 
wholesale  generators  and  foreign  utility 
companies  for  purposes  of  rule  53  under 
the  Act. 

7.  Under  present  law,  intrasystem 
financings  must  mirror  the  terms  of  a 
system's  external  financings.*^  This 
requirement  is  intended  to  protect  the 
system's  operating  companies,  by 
ensuring  that  the  holding  company  does 
not  profit  from  intrasystem  transactions. 
Is  this  restriction  still  needed, 
particularly  with  respect  to  nonutiUty 
financings? 

8.  The  Commission  regulates  the 
ability  of  registered  holding  companies 
to  declare  and  pay  dividends.**  Should 
the  Commission  ease  the  limitations 
imposed  upon  this  activity? 

9.  Some  have  suggested  that  rating 
agencies  perform  a  valuable  service  in 
highlighting  potential  financial 
instabilities.  The  Commission's 
administration  of  other  securities 
statutes  relies  in  some  circumstances  on 
the  existence  of  investment  grade 
ratings  by  nationally  recognized 
statistical  rating  organizations.*^  Should 
the  Conunission  pursue  a  regulatory 
approach  that  would  utiUze  NRSRO 
credit  ratings  of  utility  companies  in  a 
registered  holding  company  system? 

2.  Intrasystem  Transactions 

Under  the  Holding  Company  Act,  the 
Commission  also  has  broad  authority 
over  transactions  among  companies  in  a 
registered  system.  Section  13,  in 
particular,  was  intended  to  eliminate 
abusive  practices  whereby  utility 
subsidiaries  were  forced  to  pay  grossly 
inflated  costs  for  services  and  goods 
provided  by  an  affiliate  company.  The 
profits  from  these  transactions  flowed  to 
the  holding  company's  controlling 
investors;  the  inflated  costs  were  passed 
on  as  higher  rates  to  consiuners."'" 


*'  See.  e.g..  Consolidated  Natural  Gas  Co.. 
Holding  Co.  Act  Release  No.  26072  (June  27. 1994) 
57  SEC  Dkt.  0067  (July  26,  1994). 

*"  See.  e.g..  Holding  Company  Act  rule  46  (1 7  CFR 
250.46). 

••See.  eg..  17  CFR  240.15c3-l  (net  capital  rule 
for  broker-dealers):  17  CFR  239.13(b)(2) 
(instructions  for  Securities  Ad  Registration  Form 
S-3).  The  Co.-nmission  recently  issued  a  release  in 
which  it  posed  questions  regarding  the 
Commission's  reliance  on  NRSRO  ratings.  See 
Securities  Ad  Release  No.  7085  (.\ug.  31.  1994).  59 
FR  46314  (Sept.  7, 1994).  Comments  on  the  release 
are  available  for  public  inspection  in  File  .No.  S7- 
23-94. 

^  Section  1 3  of  the  Ad 

is  designed  to  free  public -utility  companies  of  thr 
tribute  heretofore  extracted  from  them  in  the 
performance  of  service,  sales,  and  construction 
conL-ads  by  their  holding  companies  and  by 
.  ser\!clng,  construdioa  and  other  companies 
controlled  by  their  holding  companies.  Such 


The  central  provision,  section  13(b). 
prohibits  holding  company  subsidiaries 
from  entering  into  or  performing  any 
service,  sales,  or  construction  contracts 
for  associate  companies  unless  the  terms 
and  conditions  of  the  contract  comply 
with  Commission  rules,  regulations  and 
orders.^'  Under  the  Commission's  rules, 
interaffiliate  transactions  must  generally 
be  conducted  at  cost.^^ 

10.  Some  commenters  have  suggested 
that  the  concerns  about  intrasystem 
transactions  reflected  in  the  Holding 
Company  Act  are  no  longer  relevant.  To 
what  extent  should  the  federal 
government  regulate  such  transactions 
to  prevent  affiliate  abuses? 

11.  Under  current  law,  affiliate 
transactions  may  be  subject  to  multiple 
regulatory  reviews.  Companies  in  a 
registered  system  generally  must  obtain 
Commission  approval  to  enter  into 
affiliate  contracts.  The  costs  associated 
with  these  transactions  may  be  subject 
to  further  review  by  the  FERC  and  state 
regulators.  The  possibihty  of 
inconsistent  determinations  by  the 
various  regulators  was  highlighted  by 
the  recent  Ohio  Power  decision,  in 
which  the  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Qrcuit  held  that 
the  FERC  was  precluded  from 
reexamining  costs  estabhshed  pursuant 
to  a  Commission  order  under  section 
13(b)  of  the  Act.'s  There  are  concerns 
that  the  Ohio  Power  decision  can  be 
interpreted  to  challenge  the  ability  of 
the  FERC,  as  well  as  state  and  local 
regulators,  to  protect  consumers  through 
traditional  ratemaking  proceedings. 
How  can  these  concerns  best  be 
addressed?  ''*  Should  responsibility  in 
this  area  continue  to  be  apportioned 
between  the  SEC  and  the  FERC? 

12.  Several  commenters  at  the 
Roundtable  emphasized  the  need  for  a 
single  federal  arbiter,  either  the  SEC  or 
the  FERC.  in  order  to  avoid  inconsistent 
state  determinations  and  any  potential 
tendency  among  states  to  shift  costs  to 


contracts  when  made  frisely  and  openly  by  parlies 
dealing  at  arms'  length  are  subject  to  the  checks 
incident  to  our  competitive  system,  but  when 
dictated  by  holding  companies  sitting  on  both  sides 
of  the  transaction  are  one  of  the  most  abused 
devices  of  the  public-utility  holding  company 
system. 

S.  Rep.  No.  621.  74th  Cong..  1st  Sess.  36  (19351 

■"  15  U.S.C.  §79.'n(b). 

'-  See  rules  90-92  under  the  Holding  Coir.panv 
Act.  17  CFR  250.90-92 

'"  Ohio  Povifr  Co  v.  FEHC.  954  F.2d  779  (D.C 
Cir).  cerf.  denied.  113  S.  Ct.  483  (1992). 

"  The  Commission  staff  is  working  on  a 
rulemaking  to  address  these  concerns.  In  addition. 
:  Congress  has  considered  legislation  to  clarih-  the 
regulator>'  roles  of  the  Commission  and  the  FERC 
with  respect  to  the  approval  of  cbntrads  and  rates 
.related  to  intra-sy stem  transadions.  See S.  544, 
103d  Cong..  1st  Sess.  (1993):  H.R.  4645,  I03d  Cong 
2d  Sess.  (1994). 


UMI 
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other  jurisdictions.  Should  federal 
oversight  of  these  transactions  he 
consolidated  under  a  single  regulator? 

13.  What  role,  if  any.  snould  states 
play  in  regulating;  such  transactions? 
What  additional  powers  do  state 
regulators  need  to  be  able  to  protect 
consunMTS  against  afBliate  abuses? 
Some  states,  for  example,  may  not  have 
access  to  all  relevant  books  and 
records.'''  Should  state  access  be 
enhanced  if  Holding  Company  Act 
restrictions  are  to  be  relaxed? 

14.  Should  transactions  between 
utilities  in  a  holding  company  system  be 
regulated  differently  than  transactions 
between  a  utility  and  a  nonutility 
company  in  a  holding  company  system? 

B.  Utility  Acquisitions 

The  Commission  is  charged  with 
overseeing  the  growth  and  extension  of 
holding  companies  to  avoid  recreating, 
by  acquisition,  the  problems  that  the 
Act  was  intended  to  undo  or 
eliminate.''*  The  Holding  Company  Act 
addresses  these  concerns  by  requiring 
Commission  approval  for  most  utility 
acquisitions.  The  standards  for 
acquisition  approval  relate  to  the  overall 
stnictiue  of  the  resulting  system,  and 
the  effect  of  the  acquisition  upon  the 
pubhc  interest  and  the  interests  of 
investors  and  consumers,  the  "protected 
interests"  under  the  Act. 

1 5.  There  have  been  suggestions  that 
the  Commission's  work  in  this  area  has 
been  largely  superseded  by  the  FERC's 
review  of  utility  mergers.^  In  recant 
matters,  the  Qaamisaion  has  relied 
upon  the  FERC's  analysis  of  certain 
issues  that  are  closely  linked  to 
operations.  The  Commission  requests 
comment  on  the  extent  to  which  its 
review  under  the  standards  of  section  10 
may  duplicate  the  efforts  of  other 
regulators. 

16.  Comment  is  also  requested  on  the 
issue  of  takeover  attempts  of  utihty 
operating  companies  or  their  parent 


"  Accot  10  bookj  and  racotd*  i*  diicutMd 
furtb*  batow.  S»e  S«3ion  IV. E  in/ra. 

'»  PubiK  Servkw  Co.  of  Oklahoata.  45  S.E.C  S78. 
•S2  (lt7S). 

"Sm  MClion  203  of  tba  F*d«nl  Powar  Act.  IS 
U.S.C.  $a24b.  TtM  UgitUiiv*  hMory  indicato*  that 
•action  203  wai  inlendad  lo  complement  tha 
Hoklii«  Company  Act.  Saa  S  Rap.  No.  631 .  74th 
Conf..  ttt  S«M.  SO  (193S)  ("In  thU  way  tha  (FEJiC) 
tvould  bava  authority  to  kaap  tha  lama  kind  of 
chack  upon  the  creation  of  spharaa  of  iofluanca 
among  operating  compania*  that  tha  Sacuritiaa  and 
Exchanfa  Conuniuion  haa  over  holding  compania* 
under  |tha  Holding  Company  Act]."). 

Until  recently,  tha FnC Mm* «<Mcia« 
jurMIci  ion  over  tha  mit§m  of  twIiHug  compania*. 
See  Mtstoun  Bonn  Municipal  Poww  Agency  v. 
hiniwett  Energy  Co.  S3  FOtC  1  Sl.SSS  (1M0).  Tha 
•fMicy.  howow.  ha*  itmkaA  Hi  poaition  and 
announced  that  mmIi  mmgm*  tn  ptMumptivaly 
*wb)ect  to  FtKC appwwL  Sea BUnoit  fuwu Co. 67 
FEI(C1»1.IJS(1SS4). 


holding  companies.  What  has  been  the 
effect  of  the  Holding  Company  Act  on 
such  takeover  attempts  in  the  past? 
Should  the  Commission  devise  special 
rules  for  such  takeovers?  ™ 

1.  Int^ration 

Under  section  1 1  of  the  Act,  a 
registered  holding  company  is  generally 
limited  to  a  single  integrated  public- 
utility  system.  The  integration 
requirement  was  intended  to  ensure 
economical  and  efficient  utility 
operations  in  the  context  of  a  monopoly 
environment.  Some  critics  have 
challenged  the  continuing  usefulness  of 
this  requirement,  given  the  movement 
towards  greater  competition  in  the 
industry. 

17.  Does  the  integration  requirement 
still  serve  the  interests  of  investors  and 
consumers?  What  effect  does  geographic 
proximity  have  on  a  utility's  efficiency 
of  operation,  particularly  in  view  of 
open  access  transmission  policies?  ^ 
Has  the  requirement  of  geographic 
integration  hindered  the  development  of 
creative  solutions  to  the  production  and 
delivery  of  energy? 

18.  Chie  of  the  assumptions 
underlying  the  Act  was  that  utilities 
were  essentially  local  institutions  that 
should  be  locally  controlled  and 
owned.*(>  Is  this  premise  still  vaUd,  in 
view  of  the  technological  and  regulatory 
developments  of  the  past  60  years? 

19.  The  definition  of  an  "integrated 
public-utility  system"  gives  the 
Commission  flexibiUty  to  respond  to 
technological  advances  and  other 
changes  in  the  industry.* ■  Should  the 


^  Rula  51  providaa  that  a  leodar  oQar  ia  tubiact 
to  the  taction  9(aJ  rettriction*  on  acquisition*  of 
utility  Mcnrftia*  by  utility  alBliataa,  unleaa  tha 
tender  ofiar  miati  oartain  cooditkina.  17  (7R 
2Sa5l. 

^Although  the  Eoargy  Policy  Act  of  1992  permiti 
tagiatarad  holding  compania*  lo  acquire  exempt 
wholaaala  generator*  and  foreign  utility  compania* 
without  tei^ud  tor  phy«ical  imaiwmaactioii  and 
gaographic  proximity,  the  rationale  far  thi*  type  of 
•xamption  appear*  to  be  that  tJier*  are  im  "captive" 
U.S.  consumer*  a*aouatad  with  thaea  new  aoUtiaa. 

''See.  eg.  79 Cong.  Hac  SSSS (1«35) (•UtamenI 
of  Son.  Whoelar). 

••  Section  2(a)l29)  (IS  U.S.C  79b(aH29))  daflna* 
an  "intagratad  pui>lic -utility  ayatam"  a*  follows: 

(A)  At  applied  to  electric  utility  oompaniea.  a 
tyttam  consiatiag  of  ooe  or  mote  onit*  of  generating 
plant*  aad/or  Irammiasioa  linaa  and/ar  diabrftNtting 
bcilitiaa.  whoaa  utility  **aals.  whether  owmad  by 
one  or  tBoie  electric  utility  compentw.  m 
phytioally  iatarcoaiMCted  or  c«peb>e  d  physical 
inlMtoaiMCtion  and  wttich  undaroonaal 
ooadMaM  OMy  b*  aooBomically  operated  a*  a 
tingl*  brtatoonnected  and  coordinated  tyttem 
conflned  in  it*  operation*  to  a  tiagla  araa  or  ragion, 
in  one  or  nwra  Slate*,  not  to  Urge  a*  lo  Impair 
(ccnridarlag  the  itate  of  the  art  «nd  the  araa  or 
ragioa  aflbcted)  the  adveouge*  of  localiied 
maiiagainant.  efficient  operetioo.  and  the 
•ffactivanes*  of  regulation;  and 

(B)  A*  applied  lo  ga*  utility  compania*,  a  iy*Iem 
conaiating  of  one  or  more  gaa  utility  coropaniea 


definition  be  read  to  accommodate 
nontraditional  systems?  For  example, 
one  commenter  has  suggested  that,  as  a 
result  of  open  access  policies,  all  gas 
companies  in  the  United  States  could  be 
deemed  to  comprise  a  single  integrated 
system.  »2 

2.  Combination  Systems  . 

The  Commission  and  the  courts  have 
previously  interpreted  section  1 1  of  the 
Holding  Company  Act  to  prohibit  a 
registered  holding  company  from 
owning  both  gas  and  electric  facilities.*^ 
There  is  a  tension  between  this 
precedent  and  section  8  of  the  Act, 
which  appears  to  contemplate  the 
combination  of  gas  and  electric 
properties.*^ 


which  ar*  to  located  and  related  that  tubstantial 
economies  may  be  effactuatad  by  t>eing  operated  as 
a  single  coordinated  ajrstam  coniined  in  it* 
operationa  to  a  aingia  arae  or  region,  in  one  or  more 
State*,  not  to  laige  as  to  impaix  (contidering  the 
*late  of  the  art  and  the  area  or  region  afleclad]  the 
advantages  of  localiied  management,  efficient 
operation,  and  tha  effaclivenets  of  regulation; 
Provided,  That  gas  utility  oompaniee  deriving 
natural  ga*  from  a  common  tource  of  supply  may 
be  deemed  to  be  included  in  a  tingle  area  or  region. 

u  See  Columbia  Ga*  System.  Initial  Comments  on 
the  Need  for  LtgUlaUre  Reform  (Aug.  10, 1994) 
(available  in  Public  Comment  File  Na  S7-19-44). 

"See  SEC  v.  New  Et^land  £Jec.  System,  3«4  U.S. 
176.  183  (1966);  Noithoatt  Utilitie:  Holding  Co.  Act 
Raleaae  Na  2490S  (Inna  22, 1969).  43  SEC  Dkt. 
2115. 2135-37  ()uly  5.  ISSS).  Thee*  dedtiona 
iocuted  largely  on  the  anticompetitive  eSects  of 
dual  electric  aiad  gaa  otiaiarship. 

•« Section  S  (IS  U.S.C  79h)  provides: 

Whenever  a  State  law  prohibits,  or  requirea 
approval  or  authorization  oL  the  ownership  or 
operation  by  a  aingle  company  of  the  utility  aa*et« 
of  ao  etactric  utility  fom|>anir  and  a  gat  utility 
ibetantially 


company  aarving  tubetantially  tha  same  territory,  M 
ahall  be  unlawful  for  a  regilered  holding  company, 
or  any  tubtldiary  compeny  thereof,  by  use  of  the 
mails  or  any  mean*  or  iR*tnun*ntality  of  interstate 
commarca,  or  otherwii 


(1)  to  take  any  Map,  withoat  th*  axpraaa  approval 

of  the  Slate  commission  of  such  State,  which  results 
in  its  having  a  direct  or  indirect  inlaieit  in  an 
electric  utility  company  and  a  ga*  utility  company 
*erving  Hibatanlially  the  lame  territory;  or 

(2)  if  It  already  haa  any  sitch  inlaraet.  to  acquire, 
without  tlM  axpraaa  approval  of  tlM  Slate 
commission,  any  direct  or  indirect  interest  in  an 
electric  utility  company  orga*  utility  company 
larving  substantially  the  tame  territory  as  that 
MTved  by  such  companies  in  which  it  already  has 
•nintaraai. 

In  addition,  tha  Commission  has  permitted 
combinatioa  syitams  inMlar  the  so-called  "A-B-C 
claaaes'*af  aaction  11(b)(1),  which  permit  a 
registerad  holding  company  to  control  additional 
intagratad  public-utility  system*  if  (A)  each 
addMionai  ayslam  canaot  ba  operated  *a  an 
Indapandant  tysMn  without  iIm  loaa  of  aubatantiai 
aconomiea.  (B)  all  additional  syitetn*  ate  located  in 
ona  state,  or  in  adjoiniag  stalM,  or  ia  a  contigiMU* 
foreign  country,  and  (C)  the  txMMinued  combination 
of  stich  systems  under  the  coiArol  of  such  holding 
company  is  not  so  lai^ga  (considering  tlie  state  of  the 
art  and  tha  are*  or  ragion  afiictad)  as  to  impair  tha 
*de*al*9a*  of  localiiiad  manaftmaal.  efficient 
operatioo.  or  tha  eftactivaneea  of  ivgulation.  See  1 S 
U.&C  S  7«UbXl).  Sm  ai«>  tTAOTB.  Cafp„  Holding 
Co.  Act  Release  No.  25524  (Apr.  24. 1992),  St  SEC 
Mt.  0764  (May  12, 1992). 


20.  What  are  the  perceived  risks  and 
benefits  of  allowing  registered  holding 
companies  to  own  and  operate  a 
combination  of  gas  and  electric 
properties?"  Specifically,  are  gas  and 
electric  utilities  sufficiently  similar  in 
operation  and  management  that 
ownership  by  a  single  holding  company 
could  lead  to  gains  in  efficiency?  Are 
there  adequate  protections  against  the 
potential  anticompetitive  effects  of  such 
combination  systems? 

3.  Foreign  Ownership 

Congress  in  1935  did  not  consider  the 
question  of  foreign  ownership  of  U.S. 
public-utility  companies.  The  Energy 
Policy  Act  of  1992  authorized  foreign 
ownership  of  U.S.  exempt  wholesale 
generators  which,  by  definition,  have  no 
retail  customers.  The  legislation  did  not 
address  the  further  issue  of  foreign 
ov.nership  of  a  U.S.  utility  with  captive 
retail  customers.  The  Commission  has 
been  asked  to  consider  this  issue  in  a 
pending  administrative  proceeding, 
S'overco.  Inc..  Admin.  Pro.  File  No.  3- 
7097.86 

Federal  law  imposes  various 
restrictions  on  foreign  ownership  of 
other  regulated  industries.  Some  laws 
specifically  restrict  foreign  ownership,*^ 
while  others  provide  for  such 
ownership  subject  to  certain  conditions. 
The  Federal  Aviation  Act,  for  example, 
establishes  percentage  fimitations  on 
board  membership  and  voting  interests 
ill  determining  whether  an  air  carrier  is 
considered  a  United  States  citizen." 

21.  At  the  Roundtable,  many 
commenters  expressed  the  view  that 
foreign  investors  should  be  permitted, 
subject  to  appropriate  conditions,  to 
acquire  U.S.  utifities.  Should  the  law 
permit  such  foreign  ownership?  What 
conditions  should  be  placed  on  foreign 
ownership? 

22.  Is  there  a  national  security  interest 
in  restricting  foreign  ownership  Of  U.S. 

■-•'  In  a  recent  matter,  the  Commiision  reserved 
lurisdiction.  pending  the  completion  of  the  Study, 
over  the  ownership  of  electric  and  ^at  properties  by 
8  registered  holding  company.  Se^ClNergyCorp.. 
Holding  Co,  Act  Release  No,  26146  (Oct  21.  1994). 

••At  isaue  in  that  matter  is  the  acquisition  of  a 
Vennont  gas  utility  by  a  CanadUn  holding 
company.  The  Division  of  Investment  Management 
oppoaed  tha  acquisition,  arguing  that  the  Holding 
Company  Act  does  not  permit  foreign  ovtnership  of 
a  domestic  public-utility  compeny. 

"See.  eg.,  16  U.S.C  797  (power  production  on 
land  and  water  controlled  by  the  U.S.  government)- 
42  U.S.C  2131  -  2134  (prohibition  of  foreign 
ownership  or  control  of  facilities  that  produce  or 
use  nuclear  materials);  42  U.S.C  §6508  and  43 
U.S,C.  §  1701  »f  seq.  (oil  and  gas  leases  within  the 
Netional  Petroleum  Reserve). 

•See  49  U.S.C  $  1301(16)  (air  carrier  considered 
U.S.  citizen  if  president  and  two-thirds  of  board  of 
directors  and  other  managing  officers  ai«  U.S. 
citizens  and  at  least  75%  of  voting  interest  is  owned 
or  controlled  by  U.S.  citizens). 
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utilities?  89  Are  there  difficulties  in 
obtainii^  information  fixim  foreign 
companies  that  would  sup|>ort 
limitations  on  foreign  ownership?  What 
types  of  safeguards  or  limitations  on 
ownership  might  prevent  or  minimize 
such  risks? 

23.  United  States  companies  have 
acquired  significant  interests  in  foreign 
utilities  over  the  past  several  years. 
Would  restrictions  on  foreign  ownership 
of  U.S.  utilities  be  liJcely  to  lead  to 
restrictions  on  investment  in  foreign 
utilities  by  U.S.  investors? 

C.  Diversification 

Among  other  things,  the  Holding 
Company  Act  was  intended  to  simplify 
the  structure  of  the  utility  industry  by 
confining  holding  companies  to  the 
management  of  a  single  system  of 
operating  companies,  without 
entanglemeut  in  extraneous  lines  of 
business.  Section  11(b)(1)  provides  that 
nonutility  businesses  must  be 
"reasonably  incidental,  or  economically 
necessary  or  appropriate"  to  a  system's 
core  utility  operations.  The  Commission 
and  the  courts  have  interpreted  the 
"other  business"  provisions  to  require  a 
"functional  relationship"  between  a 
nonutiUty  business  and  the  utility 
operations  of  a  registered  holding 
company  system.«>The  functional 
relationship  requirement  was  intended 
to  focus  the  attention  of  the  registered 
holding  company  on  its  operating 
utilities  in  order  to  protect  consumers 
and  investors  from  risks  associated  with 
unrelated  businesses. 

24.  At  the  Roundtabfe,  many 
commenters  expressed  the  opinion  that 
additional  latitude  is  necessary.  To  what 
extent  do  utilities  hope  to  improve  their 
economic  position  through 
diversification?  How  can  the  applicable 
standards  be  made  more  flexible  while 
retaining  appropriate  consumer 
protections? 

25.  What  are  the  risks  and  benefits  of 
diversification  for  consumers?  What  are 
the  risks  and  benefits  for  investors? 
Under  what  circumstances  would  the 
risks  associated  with  diversification 
outweigh  the  potential  benefits?  Is  low 
earnings  growth  in  the  core  utihty 


UMI 


"■Congress  has  authorized  the  President  to 
investigate  the  national  security  offsets  of  "foreign 
control  of  persons  engaged  in  interstate  commerce 
in  the  United  States,"  and  to  suspend  or  prohibit 
any  acquisition,  merger,  or  talteover  of  such  persons 
in  order  lo  protect  the  national  security.  50  U.S.C 
App.  section  2170,  The  Presidem  has  establUbed 
the  Committee  on  Foreign  Investment  in  the  United 
States  to  administer  this  authority.  See  31  CFR 
800. 101  er  seq. 

*^  See  Michigan  Consol.  Cos  Co.  v.  SEC.  444  F  2d 
913  (D.C  Cir.  1971);  CSW  Ctedit.  Inc.  Holding  Ca 
Act  Release  No.  25995  (Mar.  2.  1994),  56  SEC  DlcL 
0521  (Mar.  22. 1994). 


business  the  primary-  justification  for 
further  diversification?  Do  other  factors, 
such  as  the  cyclical  business  patterns  of 
other  industries,  also  support 
diversification? 

26.  Should  there  be  limits  on 
diversification  by  registered  holding 
companies?  If  so.  what  types  of  limits 
are  most  appropriate  (e.g.,  investment 
caps,  ratios  based  on  retained  earnings 
or  income,  regulatory  veto  authority)?  If 
not,  how  would  increased 
diversification  affect  the  ability  of  the 
FERC  and  state  regulators  to  protect  the 
interests  of  consumers? 

27.  Has  the  requirement  that 
nonutility  interests  be  "funcUonally 
related"  to  a  system's  core  utiUty 
operations  demonstrably  benefited 
investors  and  consumers  of  registered 
holding  companies?  What  has  been  the 
experience  of  companies  that  were  not 
similarly  constrained?*'  Are  there  Umits 
on  diversification  by  these  companies? 
Are  these  experiences  likely  to  be 
repeated  in  the  future,  or  did  they  resuh 
bom  unique  circumstances?  Do  these 
companies  face  other  types  of 
Umitations? 

28.  If  constraints  on  diversification 
were  eased,  would  there  be  a  need  for 
additional  safeguards  against  cross- 
subsidization?  What  are  the  major  issues 
in  this  area?  For  example,  does  a 
nonutility's  use  of  proprietary 
information  such  as  an  associate 
utility's  customer  information  raise 
cross-subsidization  concerns? 

29.  Should  there  be  difi^erent 
limitations  on  foreign  and  domestic 
diversification  by  registered  holding 
companies? 

30.  To  what  extent  should  a  utility's 
past  experience  in  a  particular  type  of 
business  affect  its  ability  to  engage  in 
similar  activities  in  the  future? 

D.  Exemptions 

There  are  a  number  of  exemptions 
from,  or  exceptions  to,  regulation  imder 
the  Act  for  certain  companies.  Each 
reflects  a  legislative  determination  that 
the  purposes  and  poUcies  of  the  Act  are 
not  impUcated.  Certain  entities  do  not 
come  within  the  ambit  of  the  Act." 
Other  entities  are  subject  to  limited 
regulation  under  the  Act  because  they 


•'  Some  analysts  have  obser\-ed  that  utilities  that 
diversified  in  the  past  decade  did  not  fare  as  well 
economically  as  Uie  registered  holding  compenies, 
which  were  unable  to  diversify.  See.  e.g..  Charles 
M.  Studness,  Earnings  from  Utility  Dtversificatton 
Ventures,  Pub.  Util,  ForL.  SepL  1.  1992,  at  2S-29. 

"For  example,  the  Commission  has  authority  lo 
declare  that  an  entity  is  not  an  electric  utility 
company,  gas  utility  company,  holding  company,  or 
subsidiary  company  within  the  meaning  of  the  Act. 
See  Holding  Company  Act  secUons  2(a)(3).  2(aK4). 
2(a)(7)  and  2(a)(8)  (15  U.S.C  §S  79b(a)(3).  b(a«4). 
b(B)(7)  and  b(a)(8l)  and  rules  thereunder. 
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are  presumptively  subject  to  effective 
state  ragulatioo.*'  or  because  Uiere  is 
limited  regulatory  concern.*^  In  each 
instance,  the  exemption  may  be  revoked 
by  the  Commission  on  a  finding  of 
detriment  to  the  interests  of  investors  or 
consumers. 

31.  The  Commission  generally 
exempts  holding  companies  &om  all 
provisions  of  the  Act  except  section 
9(a)(2).  which  requires  Commission 
approval  for  subsequent  utility 
acquisitions.  What  has  been  the 
experience  of  exempt  holding 
companies?  Is  there  a  continuing  need 
to  review  utility  acquisitions  by  exempt 
holding  companies?  Conversely,  is  there 
a  need  for  increased  Commission 
oversight  in  some  areas? 

32.  Do  the  theories  underlying  these 
exemptions  remain  valid?  What  other 
types  of  compmnies  should  be  exempted 
from  the  Act?  Should  the  Commission 
adopt  safe  hartrars  in  this  area?  Should 
state  certification  be  a  condition  for 
exemption?*' 

E.  The  Audit  Function 

The  Act  gives  the  Commission  broad 
authority  to  impose  reporting  and 
accounting  requirements  for  registered 
holding  companies.  Among  other 
things,  the  Commission  may  require  the 
filing  of  annual,  quarterly,  and  other 
fwriodic  reports  by  registered  holding 
companies,  and  may  require  such 
reports  to  be  certified  by  an 
independent  public  accountant.^  The 
Commission  can  establish  the  form  of 
accounts  and  prescribe  uniform 
methods  of  keeping  accounts  for 
registered  system  companies.^ 


*< Sm^  HoMii^ Company  Act  Mction  KaKD  (15 
U.S.C  ^:'K(aMlll("pradainlnanlly  IntraaUta" 
boldlng  tofnpanyh  Mction  3(a)(2)  (tS  U.S.C 
7Sc(«N2))  (boldlnc  company  that  la  "pradomiMnlly 
•  pubUc-uiility  company"). 

•^SarHoidinc  Company  Act  taction  3(aM3)  (IS 
U.S.C  S7«c(aK3))  (utility  oparaliona  functionally 
raiaiad  to  boldlnc  company'*  primary  nonuttlity 
bMlaaaafc  Mdioa  IUN4)  (IS  U.S.C  §  79c(al(4|) 
(company  la  oely  Mmporarlly  a  holding  company ); 
and  taction  3(aNS)  (IS  U.S.C  $  7«c(aKS))  (U.S. 
company  holdt  ataantially  (oraign  utility 
oparalioiu). 

*"  Columbia  Gat  Syttam.  Inc.,  for  axample.  hat 
tuggaalad  that  Congrata  tbould  amand  taction 
3(aNl)  toexampt  a  hokdin(  company  of  which  aach 
utility  tubtidiary  lapradominanlly  intratuta  In 
fharartar  and  carriM  oa  lla  butinata  tubaiantially 
la •  liaila iMa  Bllb(Kt  to  regulation  by  t  tuta 
■Mlbwlty  aa  to  Ma  and  financial  mattert.  Columbia 
Cat  Syttem.  Initial  Coaantnta  on  the  Nrmy  for 
l»ptiattve  Hrfona  (Aug.  10,  IWM).  See  alio  Pott- 
Wd— rf  TiiM>  CemtmmttB  of  Central  anil  Sooth  IVnrf 
CMpenUen  |Oc^  S.  .9M). 

** Holding  Company  Act  taction  14  (IS  U.&.C 
»7»n). 

"  Holding  i:ompany  Act  taction  IS(1SU.S.C 
»7So». 


1.  Books  and  Records 

33.  As  companies  increasingly  engage 
in  activities  not  directly  related  to  their 
core  utility  operations,  it  becomes  more 
important  for  ratemakers  to  have  access 
to  the  information  necessary  to  protect 
utility  consumers  from  the  potential 
adverse  affects  of  these  new  ventures. 
Under  the  Act.  the  Commission  has 
broad  access  to  the  books  and  records  of 
companies  in  a  registered  system.*" 
What  books  and  records  do  state 
regulators  and  the  FERC  currently  have 
authority  to  examine?  What  additional 
access  is  needed?  How  c^n  the 
Commission  facilitate  access  by  other 
regulators?  How  can  the  Commission 
address  confidentiality  concerns  raised 
by  the  companies? 

2.  Auditing 

34.  In  recent  years,  the  Commission's 
audits  have  focused  on  service 
companies  and  nonutility  subsidiaries 
of  registered  holding  companies, 
including  exempt  wholesale  generators 
and  foreign  utility  companies.  Among 
other  things,  these  audits  are  intended 
to  detect  cross-subsidization  and  other 
affiliate  abuses.  Is  there  a  need  for  an 
enhanced  audit  function?  Is  there 
duplication  between  FERC  and  SEC 
review?  Between  state  and  federal 
review?  How  can  the  Commission's 
audit  program  better  facilitate  state  and 
FERC  regulation? 

3.  Reporting 

Registered,  and  many  exempt,  holding 
companies  are  required  to  file  annual 
reports  under  the  "Holding  Company 
Act.**  In  addition,  service  company 
subsidiaries  of  the  registered  holding 
companies  are  required  to  file  annual 
reports.  Fiuther.  registered  holding 
companies  must  also  file  reports  under 
the  other  federal  securities  laws. 

35.  Under  the  Act,  registered  holding 
companies  must  disclose  financial 
information  concerning  each  system 
company. '°o  What  additional 
information  should  be  required  if,  for 
example,  registered  holding  companies 
were  permitted  to  diversify  more  freely? 


Should  this  requirement  be  extended  to 
exempt  holding  companies? 

F.  Miscellaneous 

1.  Investment  Company  Issues 

36.  Questions  have  arisen  in  recent 
years  concerning  investment  companies 
and  investment  advisers  that  acquire  the 
securities  of  public-utility  companies. 
Should  these  entities  be  subject  to 
regulation  as  utility  affiliates '°'  or 
public-utility  holding  companies  '^ 
under  the  Act? 

2.  Other  Issues 

The  Holding  Company  Act  authorizes 
the  Commission  to  regulate  many 
registered  holding  company  activities 
that  are  also  regulated  today  by  other 
-federal  laws.  For  example,  with  respect 
to  registered  holding  companies  and 
subsidiaries,  the  Ck)mmission  has  broad 
regulatory  authority  over  proxy 
solicitations,  powers  of  attorney,  and 
other  types  of  authorizations;  '*>'  sales  of 
utility  sec\irities  and  assets;  *<>*  officers 
and  directors;  '<*  political 


*>Scr  Holding  Company  Act  taction  lS(f1  (7« 
U.S.C  S  79o(f)):  am  alto  nila  S3  under  tha  Holding 
Company  Act  (17  CFK  2M.53). 

** Holding  companiat  taaking  exemption  under 
tectiont  3(tHl)  or  3(a)(2)  of  the  Holding  Company 
Ad  may  apply  for  t  Commiaaion  order  or,  in  the 
allamative.  file  a  claim  of  exemption  purtuant  to 
rule  2  under  tha  Act  (17  CFR  250.2).  Thi*  claim  of 
exemption.  Form  U-3A-2.  muat  be  rena%»»d 
annually. 

'^See  Form  USS,  which  raquira*  diacloaure  on 
a  conaolidating  baalt.  In  contraat,  conaolidated 
financial  ttatementt  are  requlrad  for  regittration 
ttatemanlt  and  raportt  uodar  oUiar  itderai 
tecuritiat  lawt.  See  Article  3  of  Ragulation  S-X  (17 
OR  210.3-01  etteql 


•«•  See  Holding  Company  Act  taction  2|aHl  lUA) 
(15  U.S.C  S 7Bb(aKllKA))  (any  perton  owning  5 
percent  or  more  of  tbeoutitanding  voting  sacuriliaa 
of  a  company  It  an  afTiliate  of  that  company).  Under 
taction  9(a)(2).  an  afniiate  of  a  public-utility 
company  may  need  to  obtain  prior  Committton 
approval  for  any  tubaequent  acquUition  of  utility 
aacuritiaa.  15  U.S.C  S79i(aM2). 

•<»  See  Holding  Company  Act  taction  2(a)(7)  (IS 
U.S.C  $  79b<a)(7)).  Among  other  thlngt.  a  holding 
company  may  be  required  to  divett  any  unrelated 
oonutility  Interaata.  See  Holding  Company  Act 
•action  n(bXl)  (15  U.S.C  STflkfbXD). 

•»  See  taction  12(e)  (15  U.S.C  STflfle)).  Under 
rulat  60  through  65  (17  CFR  250.60-65).  the 
Commistion  can  review  tolicitation  material*  prior 
to  their  effectivenest  and  require  the  ditcloture  of 
fundt  tpent  to  compensate  persona  who  conduct 
tolicitationt.  Rule  61  alto  providaa  that  the 
tolicitation  of  proxies  it  tubfect  to  the  rules 
promulgated  under  taction  14(a]  of  the  Sacuritiea 
Exchange  Act  (IS  U.S.C  $  78n(a)).  17  CFR  2S0.6I. 

•o*Se»  Holding  Company  Act  taction  12(d)  (15 
U.SC  §79f(d)).  Thit  provision  was  enacted  to 
prevent  the  piecemeal  evation  of  the  reorganization 
•ccomplithed  under  taction  1 1  of  the  Act,  and  to 
prtvent  the  tacrince  of  investors'  equity.  S.  Rep, 
Ma  621.  74th  Cong..  1st  Sets.  35  (1935). 

Uodar  rule  44  (17  CFR  250.44).  registered  holding 
rnmpanina  are  raquired  to  tubmit  propoied  sales  of 
tacuriUaa  or  aaaats  to  the  Commission  by  a 
declaration  and  to  obtain  an  order  from  the 
Commission  permitting  such  sales.  The  rule 
exempts  holding  companies  from  submitting  tucb 
declarations  regarding  ihe  sale  of  securities  or  of 
utility  assets  up  to  S5.000.000  during  any  calendar 
year  if  Ihe  acquisition  doaa  not  also  require 
Commistion  approval. 

*">  Officers  and  director*  of  registered  holding 
companiat  are  tubject  to  certain  reporting 
requirements  and  trading  limitations  that  are 
similar  lo  those  imposed  by  section  16  of  the 
Securities  Exchange  Act  of  1934  (IS  U.S.C  <)7Sp). 
See  Holding  Company  Act  leclion  17  (15  U.S.C 
S  79q).  The  Commission  has  adopted  rules  intended 
to  minimize  duplicative  regulation.  See  rule  72 
under  the  Holding  Company  Act  (17  CFR  250.72) 
(section  17(a)  deemed  satisfied  by  ttatementa  of 
beneficial  ownership  filed  under  section  16(a)  ol 
the  Securities  Exchange  Act).  The  Act  also  restrii.1 


contributions;  '<*  and  lobbying.  •<»' 
Comments  are  sought  on  the  continued 
need  for  regulation  under  the  Holding 
Company  Act  specifically  directed  at 
these  variou.«!  activities. 

V.  Administrative  Policy  During  the 
Period  of  Rcexaminatioii 

During  the  pendency  of  the  review  of 
comments  elicited  by  this  release,  and 
while  awaiting  adoption  of  such 
legislative  or  administrative 
amendments  as  may  result  therefrom, 
the  Commission  intends  to  continue  its 
past  practice  of  administering  the 
Holding  Company  Act  to  accommodate 
changes  in  the  industry  and  the 
regulatory  environment,  within  the 
guidelines  of  the  statute  and  past 
interpreutions  by  the  courts  and  the 
Commission. 

VI.  Conclusion 

In  reexamining  the  regulation  of 
public-utility  holding  companies,  the 
Commission  is  seeking  comment  on  a 
number  of  specific  regulatory  issues. 
Commenters  are  encouraged,  however,, 
to  address  any  other  matters  that  they 
believe  merit  reexamination. 

By  tlie  Commission. 

Dated:  November  2. 1994. 
lonathan  G.  Katz. 
Secretary. 
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participation  by  officers  and  directors  of 
commerciaJ  and  Investment  banks  as  officers  and 
directors  of  companies  in  registered  lystems.  See 
Holding  Company  Act  taction  17(c)  (15  U.S.C 
S79q(c)). 

■<>»  Registered  holding  companies  and  their 
subsidiaries  are  prohibited  from  making  campaign 
or  political  party  contributions.  Holding  Company 
Act  section  12(h)  (15  U.S.C  S79/(h)).  The  Federal 
Election  Campaign  Act  of  1971.  however,  permits 
registered  holding  companies  to  make  contributions 
through  political  committees.  See  Pub.  L  No.  92- 
225.  86  Stat  3  (1972)  (codified  as  amended  at  2 
use  §§431-65). 

'<"  Holding  Company  Act  section  I2(i)  (15  U.S.C 
S  79Ai))  requires  a  registered  holding  company  or 
subsidiary  that  engages  in  lobb)-ing  efforU  before 
Ihe  Congress,  the  SEC  or  the  FERC  or  any  of  its 
members,  officers,  or  employees  to  file  certain 
forms  with  Ihe  (ijmmission  providing  infonnation 
such  as  the  subject  matter  of  and  compensation  for 
t'le  lobbying  efforts. 


DEPARTMENT  OF  TRANSPORTATKM 
Coast  Guard 

33  CFR  Part  100 

(CQD05-«4-090] 

Spedai  Local  Regulations  for  Marine 
Events:  New  Year's  Eve  Celebration 
Fireworks;  Norfolk  Harbor,  Elizabeth 
River,  Norfolk  and  Portsmouth,  VA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 


SUMMARY:  This  notice  implements  the 
permanent  regulations  for  the  New 
Year's  Eve  Celebration  Fireworks 
Display.  This  regulation  is  necessary  to 
control  vessel  traffic  within  the 
immediate  vicinity  of  the  event  due  to 
the  confined  nature  of  the  waterway  and 
the  expected  congestion  at  the  time  of 
the  event.  The  regulations  restrict 
general  navigation  in  the  area  to  provide 
for  the  safety  of  life  and  property  on  the 
navigable  waters  during  the  event. 
EFFECTIVE  DATES:  The  regulations  in  33 
CFR  100.501  are  effective  from  11  p.m., 
Saturday,  December  31, 1994  until  1 
a.m..  Sunday,  January  1, 1995.  If 
inclement  weather  causes  the 
postponement  of  the  event,  the 
regulations  are  effective  from  8  p.m. 
until  10  p.m..  on  January  1,  1995. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Phillips,  Chief,  Boating  Affairs 
Branch,  Boating  Safety  Division.  Fifth 
Coast  Guard  District,  431  Crawford 
Street,  Portsmouth.  Virginia  23704-5004 
(804) 398-6204. 


SUPPLEMENTARY  INFORMATION: 

Drafting  Information 

The  drafters  of  this  notice  are  QM2 
Gregory  C  Garrison,  project  officer. 
Boating  Affairs  Branch,  Boating  Safety 
Division,  Fifth  Coast  Guard  District,  and 
LCDR  C.A.  Abel,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion 

Norfolk  Festevents,  Ltd.  submitted  an 
application  requesting  a  permit  to 
sponsor  a  fireworks  display  on  March 
16. 1994  to  take  place  at  12  a.m.,  on 
January  1, 1995.  The  fireworks  display 
will  be  launched  from  barges  anchored 
in  the  Elizabeth  River  off  Town  Point 
Park,  Norfolk,  Virginia.  Since  many 
spectator  vessels  are  expected  to  be  in 
the  area  to  watch  the  fireworks  display, 
the  regulations  in  33  CFR  100.501  are 
being  implemented  to  provide  for  the 
safety  of  life  and  property.  The 
waterway  will  be  closed  during  the 
fireworks  display.  This  notice  of 
implementation  also  authorizes  the 


Patrol  Cmnmander  to  regulate  the 
operaUon  of  the  Berkley  drawbridge  in 
accordance  v«th  33  CFR  117.1007,  and 
authorizes  spectators  to  anchor  in  the 
special  anchorage  areas  described  in  33 
CFR  110.72aa.  33  CFR  110.72aa 
establishes  the  spectator  anchorages  in 
33  CFR  100.501  as  special  anchorage 
areas  under  Inland  Navigation  Rule  30 
33  U.S.C  2030(g).  33  CFR  117.1007 
closes  the  draw  of  the  Berkley  Bridge  to 
vessels,  bodi  during,  and  for  one  hour 
before  and  after,  the  effective  period 
under  33  CFH  100.501.  expect  that  the 
Coast  Guard  Patrol  Commander  may 
order  the  draw  opened  for  commercial 
vessels. 

Dated;  October  21. 1994. 
M  JL  Cain.  * 

Captain,  U.S.  Coast  Guard,  AcUng 
Commander.  Fifth  Coast  Guard  District. 
(PR  Doc.  94-27675  FUed  11-7-94;  8:45  am) 
anXMG  CODE  4»10-14-M 


33  CFR  Part  165 

[COTP  Jacksonville  Regulation  94-027] 

RIN2115-nAA97 

Safety  Zone  Regulations;  St  Johns 
Rhfer,  Jacksonville,  FL 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  permanent  safety  zone  in 
the  St.  Johns  River  around  barges 
launching  fireworks  located  between  the 
Hart  and  Acosta  Bridges.  The  permanent 
safety  zone  relieves  the  need  to  estabUsh 
temporary  safety  zones  for  the  purpose 
of  regularly  scheduled  fireworks 
displays.  The  zone  will  be  placed  into 
effect  during  fireworks  displays  to 
protect  vessels  in  the  vicinity  fit)m 
safety  hazards  associated  with  the 
storage,  preparation  and  launching  of 
fireworks.  Entry  into  this  zone  is 
prohibited,  unless  authorized  by  the 
Captain  of  the  Port.  It  will  automatically 
terminate  at  the  conclusion  of  the 
fireworks  display  unless  terminated 
earlier  by  the  Captain  of  the  Port  or 
District  Commander. 
EFFECTIVE  DATE:  December  8.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  A.  Varamo,  at  Coast  Guard 
Marine  Safety  Office,  Jacksonville. 
Florida,  tel:  (904)  232-2648. 
SUPPLEMENTARY  INFORMATION:  On  May  5. 
1994  the  Coast  Guard  published  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register  for  this  regulation  (59  FR 
23179).  Interested  persons  were 
requested  to  submit  comments  and  no 
comments  were  received. 
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DralUng  InfomMtkM 

The  draftera  of  this  regulation  are 
Lieutenant  A.  Varamo.  project  officer  for 
the  Captain  of  the  Port  Jacksonville,  and 
Lieutenant  J.  Lxwego,  project  attorney, 
Seventh  Coast  Guard  District  Legal 
Office. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Aasassment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  regulation 
consistent  with  section  2.B.2.C  of 
Commandant  Instruction  M16475.1B 
and  the  establishment  of  safety  zones 
has  been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regidatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  IDepartment  of 
Transportation  (DOT)  (44FR  11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
safety  zone  will  only  be  in  effect  during 
the  preparation  and  launching  of 
fireworks.  The  Coast  Guard  will  notify 
the  public  of  the  activation  of  the  safety 
zone  by  transmitting  a  Broadcast  Notice 
to  Mariners  on  appropriate  VHF-FM 
radio  frequencies  in  advance  of  each 
fireworks  display.  The  exact  time  of 
each  Sdfety  zone  will  be  included  in  the 
Broadcast  Notice  to  Mariners.  Each 
safety  zone  is  expected  to  last  for 
approximately  one  hour,  which 
includes  the  time  immediately  prior  to. 
during,  and  after  the  fireworks  display. 

Since  the  impact  of  this  regulation  is 
expected  to  be  minimal,  the  Coast  Guard 
certifies  that,  if  adopted,  it  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

List  of  Subiects  in  33  CFR  Fart  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 


raquirements.  Safety  measures. 
Waterways. 

Final  Regulatkma 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PAfIT  166-(AMENDE0] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Aiitharitjr:  33  U.S.C  1231:  SOU.S.C  191: 
33  CFR  1.0fr-l(g).  e.04-1. 6.04-4.  and  16aS: 
49  CFR  1.46. 

2.  A  new  §  165.721  is  added  to  read 
as  follows: 

f  166.721    Safety  Zone:  St  Joima  River, 
JecksonvMIe,  FL 

(a)  Location.  The  following  area  is 
established  as  a  safety  zone  during  the 
specified  conditions:  The  waters  within 
a  500  yard  radius  of  the  fireworks  barge 
or  barges  during  the  storage, 
preparation,  and  launching  of  fireworiLS 
in  the  St.  )ohns  River  between  the  Hart 
and  Acosta  Bridges. 

(b)  Effective  dates.  This  section 
becomes  effective  upon  activation  by 
the  Captain  of  the  Port  by  the 
broadcasting  of  a  local  Notice  to 
Mariners  on  appropriate  VHP— FM  radio 
frequencies.  It  terminates  at  the 
conclusion  of  the  fireworks  display 
unless  terminated  earlier  by  the  Captain 
of  the  Port. 

(c)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  165.23  of 
this  part,  anchoring,  mooring  or 
transiting  in  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  or  District  Commander. 

(2)  This  regulation  does  not  apply  to 
authorized  law  enforcement  agencies 
operating  within  the  Safety  2U)ne. 

Dated:  October  28. 1994. 
A.  Regalbuto, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  facksonvUle,  Florida. 
IFR  Doc.  94-27674  Filed  11-7-94;  8:45  am) 
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ENVIRONMENTAL  Pf^OTECTlON 
AGENCY 

40  CFR  Part  52 
(0037-1-6688;  FRL-6006-S1 

Conditional  Approval  and 
Promulgatk)n  of  Air  QuaiKy 
Implemantation  Plans;  Colorado; 
Enhancad  Motor  VaMda  Inapactlon 
and  Malntananca  Program 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 


action:  Final  rule. 


f:  EPA  is  conditionally 
approving  a  vehicle  inspection  and 
maintenance  (I/M)  State  Implementation 
Plan  (SIP)  revision  based  on  the 
Governor's  )ime  24, 1994  commitment 
to  adopt  final  regulations  for  dealership 
self-testing  within  one  year  of  the  ' 
conditional  approval.  If  this 
commitment  is  not  met.  the  conditional 
approval  will  automatically  convert  to  a 
disapproval.  This  revision  establishes 
and  requires  the  implementation  of  an 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program  in  the 
Denver  and  Boulder  urbanized  areas, 
including  all  or  part  of  the  Colorado 
counties  of  Adams.  Arapahoe,  Boulder. 
Denver  County.  Douglas,  Jefferson.  This 
action  is  being  taken  imder  section  110 
of  the  Clean  Air  Act  (CAA). 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  December  8. 1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  United  States 
Environmental  Protection  Agency 
Region  8,  Air.  Radiation  k  Toxics 
Division,  Air  Programs  Branch,  999  18th 
Street,  suite  500,  Denver,  Colorado 
80202-2466.  Anyone  wanting  to  \iew 
these  docimients  must  make  an 
appointment  a  least  24  hours  in 
advance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  P.  Lee.  Air  Programs  Branch,  State 
Implementation  Plan  Section  (8ART- 
AP),  US  Environmental  Protection 
Agency,  Region  8.  Denver,  Colorado 
80202.  (303)  293-1887. 

8UPPI.EMENTARY  INFORMATION: 

1.  Introduction 

On  July  14. 1994  (59  FR  35875).  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  for  the  State  of 
Colorado.  The  NPR  proposed 
conditional  approval  of  an  enhancea 
vehicle  I/M  program  in  the  Denver  and 
Boulder  urbanized  areas,  including  all 
or  part  of  the  Colorado  counties  of 
Adams,  Arapahoe,  Boulder.  Denver 
County,  Douglas,  Jefferson.  On  January 
14. 1994.  and  on  June  24. 1994.  Roy 
Romer.  Governor  of  the  State  of 
Colorado,  submitted  to  EPA  enhanced  1/ 
M  SIP  revisions  for  the  Denver  and  the 
Boulder  urbanized  areas.  Public 
hearings  were  held  on  November  12. 
1993.  and  December  16. 1993.  for  the 
January  14, 1994  SIP  submittal,  and  are 
to  be  held  on  September  15. 1994,  for 
the  June  24. 1994.  SIP  submittal,  as 
detailed  in  the  Governor's  June  24. 1994 
letter.  More  detailed  analyses  of  the 
State's  submittals  are  contained  in  the 


NPR  action  as  published  July  14. 1994. 
Other  sp«»cific  requirements  of  the 
enhance  I/M  program  and  the  rationale 
for  EPA's  action  are  explained  in  the 
NPR  and  wrill  not  be  restated  here.  No 
public  comments  were  received  oh  the 
NPR. 

n.  Final  Action 

EPA  is  conditionally  approving  the 
Colorado  enhanced  motor  vehicle  I/M 
program.  Conditional  approval  is  based 
on  the  State's  commitment  to  adopt 
final  regulations  for  dealership  self- 
testing  within  one  year  of  final 
conditional  approval.  If  such  conditions 
are  not  met  by  Uiis  date,  the  conditional 
approval  will  automatically  become  a 
disapproval. 

in.  Administrative  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

OMB  has  exempted  these  actions  fiom 
review  under  Executive  Order  12866. 
Under  section  307(b)(1)  of  Uie  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  9, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finaUty  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C.  7607  (b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons.  Incorporation  by 
reference.  Intergovernmental  relations. 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  September  14, 1994. 
lack  W.  McGraw, 
Acting  Regional  Administrator 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— fAMENOEp] 

1.  The  authority  citation  for  part  52 
..ontiniies  to  read  as  follows: 

Authority:.42  U.S.C.  7401-7671q. 


Subpart  6— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(69)  to  read  as 
follows: 

f  52.320  Identification  of  plan. 
•        •        •        •        • 

(c)*  •  • 

(69)  On  January  14,  1994  and  on  June 
24, 1994.  Roy  Romer,  the  Governor  of 
Colorado,  submitted  SIP  revisions  to  the 
hnplementation  Plan  for  the  Contiol  of 
Air  Pollution.  This  revision  establishes 
and  requires  the  implementation  of  an 
enhanced  motor  vehicle  inspection  and 
maintenance  program  in  the  Denver  and 
Boulder  urbanized  areas  as  required  by 
section  187(a)(6)  of  the  Clean  Air  Act 
Amendments  of  1990.  This  material  is 
being  incorporated  by  reference  for  the 
enforcement  of  Colorado's  enhanced  1/ 
M  program  only, 
(i)  Incorporation  by  reference. 

(A)  Colo.  Rev.  Stat.  Sections  42-4- 
306.5 — 42-4-316  adopted  June  8. 1993 
as  House  Bill  93-1340.  effective  July  1 

1993.  ^    ' 

(B)  Regulation  No.  11  (Inspection/ 
Maintenance  Program)  as  adopted  by 
the  Colorado  Air  Quality  Control 
Commission  (AQCC)  on  March  17. 1994. 

(ii)  Additional  materials. 

(A)  SIP  narrative  and  technical 
appendices  1-20  as  corrected  and 
approved  by  the  AQCC  on  June  21. 

1994.  The  narrative  is  entitled  "State  of 
Colorado  Motor  Vehicle  Inspection  and 
Maintenance  State  Implementation 
Plan",  dated  December  16. 1993  with 
technical  corrections. 

(FR  Doc.  94-27602  Filed  11-7-94;  8:45  ami 
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40  CFR  Part  52 

[lfr6-1-6684;  MT15-1-5691;  A-1-FRL- 
5091-7] 

Approval  and  promulgation  of  Air 
Quality  Implementation  Plans;  States 
of  Montana  and  Utah;  Oxygenated 
Gasoline  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  EPA  is  approving  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  States  of  Montana  and 
Utah.  The  Montana  and  Utah  revisions 
implement  oxygenated  gasoline 
programs  in  Missoula,  Montana,  and  in 
the  Provo-Orem  and  Salt  Lake  City- 
Ogden,  Utah,  Metropolitan  Statistical 
Areas.  These  SIP  revisions  were 
submitted  to  satisfy  the  requirement  of 
section  21  l(m)  of  the  Clean  Air  Act  as 


amended  by  the  Clean  Air  Act 
Amendments  of  1990  (the  Act),  which 
requires  all  carbon  monoxide 
nonattainment  areas  with  a  design  value 
of  9.5  parts  per  million  (ppm)  or  greater 
based  generally  on  1988  and  1989  air 
quality  monitoring  data  to  implement  an 
ox>genated  gasoline  program.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act. 
EFFECTIVE  DATES:  This  final  rule  is 
effective  December  8,  1994. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  United  States 
Envifonmental  Protection  Agency- 
Region  8.  Air.  Radiation  &  Toxics 
Division.  Air  Programs  Branch,  999  18th 
Sti«et.  Suite  500.  Denver.  Colorado 
80202-2466. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  P.  Lee.  Air  Programs  Branch.  State 
Implementation  Plan  Section  (8.\RT- 
AP),  US  Environmental  Protection 
Agency,  Region  8,  Denver.  Colorado 
80202.  (303)  293-1887. 
SUPPLEMENTARY  INFORMATION:  On 
October  20. 1993  (58  FR  54081-54086). 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  tiie  State  of 
Montaiia  and  the  State  of  Utah.  The  NPR 
proposed  approval  of  oxygenated 
gasoline  programs  in  both  states.  On 
November  6, 1992,  Stan  Stephens, 
Governor  of  Montana,  submitted  to  EPA 
a  reused  SIP  including  the  ox>'genated 
gasoUne  program  that  was  adopted  by 
the  State  on  September  25, 1992.  On 
November  9. 1992,  Norman  H. 
Bangerter,  Governor  of  Utah,  submitted 
to  EPA  a  revised  SIP  including  the 
oxygenated  gasoline  program  that  was 
adopted  by  the  State  on  September  30, 
1992.  On  May  19.  1994.  Governor 
Michael  O.  Leavitt  submitted  to  EPA 
final  regulations  for  Utah's  Ox\genated 
Gasoline  Program.  Utah's  regulations 
contained  no  substantive  changes  from 
the  draft  regulations  on  which  EPA 
proposed  approval  (58  FR  54081)  of 
^Utah's  Oxygenated  Gasoline  Program 
using  EPA's  "parallel  processing" 
procedure.  The  State  adopted  tiiese 
regulations  on  July  1. 1993  and  on  July 
19, 1993.  both  with  effective  dates  of 
September  1. 1993. 

Since  September  1993.  the  State 
adopted  a  revised  version  of  the 
oxygenated  gasoline  regulations, 
effective  December  16. 1993.  requiring 
the  Salt  Lake  City-Ogden  MSA  to 
implement  an  oxygenated  gasoline 
program  beginning  November  1, 1994. 
The  State  exempted  this  MSA  fpr  the 
1993-94  season  pending  a  decision  on 
a  waiver  request  submitted  to  EPA.  EPA 
uill  address  the  waiver  request  issue  in 
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a  separate  doounent.  The  waiver 
decision  will  be  forthcoming  in  the 
Faderal  Register.  The  certined  copy  of 
the  regulations,  effective  December  16, 
1993.  contain  no  substantive  changes 
from  EPA's  proposed  approval.  More 
detailed  analyses  of  the  States' 
submittals  were  prepared  as  part  of  the 
NPR  action  and  are  contained  in  a 
Technical  Support  document  (TSD) 
dated  |uly  20, 1993,  which  is  available 
from  the  Region  8  office  listed  in  the 
Addresses  section  of  this  document. 
Ohar  specific  requirements  of  the 
oxygcitetMi  gasoline  programs  and  the 
rationale  for  EPA's  action  are  explaineu 
in  the  NPR  and  will  not  be  restaf'd  here. 
No  public  comments  were  receivt^d  oii 
the  NPR. 

Final  Action 

EPA  is  approving  the  revisions  to  the 
Montana  SIP  and  the  revisions  to  the 
Utah  SIP  as  proposed,  for  both 
oxygenated  gasoline  programs  meeting 
the  requirements  of  section  211  [m]  of 
the  Act. 

Administrative  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  aconomic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

0MB  has  exempted  these  actions  from 
review  under  Executive  Order  12866. 

Under  section  307(bMl)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  January  9, 1995. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed  and 
shall  not  postpone  the  efiectiveneas  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2))  (See  42  U.S.C  7607  (b)(2)). 

UsI  of  Sub(ecto  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Ozone,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 


Dated:  October  5, 1994. 
JackW.McGraw. 
Acting  Begfonal  Administrator. 

Part  52.  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aothority:  42  U.S.C  7401-7«71q. 

Subftart  BB— Montana 

2.  Section  52.1370  is  amended  by 
Adding  paragraph  (c)(32)  to  read  as 
follows.: 

fS2.1970   Mentmcationofplan. 

(32)  On  Novf  mlier  6, 1992,  Stan 
Stephens,  the  Governor  of  Montana, 
submitted  a  SIP  revision  to  the 
Implementation  Plan  for  the  Control  of 
Air  Pollution.  This  revision  establishes 
and  requires  the  implementation  of  an 
oxygenated  fuels  program  in  Missoula 
Co^ty  as  required  by  section  211(m)  of 
the  Clean  Air  Act  Amendments  of  1990. 

(i)  Incorporation  by  reference. 

(A)  Missoula  City-County  Rule  1429. 
which  establishes  and  requires  the 
implementation  of  an  oxygenated  fuel 
program,  as  adopted  June  9. 1992. 

(ii)  Additional  materials. 

(A)  Letter  dated  November  6. 1992. 
bom  Governor  Stan  Stephens 
submitting  the  oxygenated  gasoline 
program  SIP  revision. 

(B)  Stipulation  signed  June  12. 1991 
between  the  Montana  Department  of 
Health  and  Environmental  Sciences  and 
the  Missoula  City-County  Air  Pollution 
Control  Board,  which  delineates  the 
responsibilities  and  authorities  between 
the  two  entities. 

(C)  Board  order  issued  September  25. 
1992  by  the  Montana  Board  of  Health 
and  Environmental  Sciences  approving 
amendments  to  Missoula  City-County 
Air  Pollution  Control  Program,  adopting 
Rule  1429  establishing  and 
implementing  an  oxygenated  fuels 
program. 


Subpart  TT— Utah 

3.  Section  52.2320  is  amended  by 
adding  paragraph  (cM26)  to  read  as 
follows: 

162.2320   MantracaOonofplan. 

•        •        *        •        • 

(€)••• 

(26)  On  November  9. 1992.  Norman 
Bangerter,  the  Governor  of  Utah, 
submitted  a  SIP  revision  to  the  Utah 


Implementation  Plan  and  Utah  Air 
Conservation  Regulations.  This  revision 
establishes  and  requires  the 
implementation  of  oxygenated  fiiel 
programs  in  Provo-Orem  and  Salt  Lake- 
Ogden  Metropolitan  Statistical  Areas  as 
required  by  section  211(m)  of  the  Clean 
Air  Act  Amendments  of  1990. 

(i)  Incorporation  by  reference. 

(A)  R307-8;  Oxygenated  Gasoline 
Program,  of  the  UUdi  Air  Conservation 
Regulations  as  adopted  by  the  State, 
effective  December  16. 1993. 

(ii)  Additional  materials. 

(A)  Letter  dated  November  9. 1992. 
from  Governor  Noiman  Bangerter 
submitting  the  oxygenated  gasoline 
program  SIP  revision. 

(B)  Letter  dated  May  19. 1994.  from 
Governor  Michael  O.  Leavitt  submitting 
the  oxygenated  gasoline  program  SIP 
revision. 

(FR  Doc  94-27603  Filed  11-7-94;  8:45  ami 


40CFRPart52 
[TX-24-1-<e70;  Fm.-«102-^ 

Approval  and  Promulgation  of 
Implamantation  Plan:  Taxaa  1090  Base 
Year  Ozona  Emtoatona  Invantofiaa 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  The  EPA  today  Fully  approves 
the  1990  base  year  ozone  emission 
inventories  submitted  by  Texas  for  the 
purpose  of  bringing  about  the 
attainment  of  the  national  ambient  air 
quality  standard  (NAAQS)  for  ozone. 
The  inventories  were  submitted  by  the 
State  to  satisfy  certain  Federal 
requirements  for  an  approvable 
nonattainment  area  ozone  State 
Implementation  Plan  (SIP)  for  the 
Houston/Galveston.  Beaumont/Port 
Arthur.  El  Paso,  and  Dallas/Fort  Worth 
areas  of  Texas. 

EFFECTIVE  DATE:  This  final  nUe  is 
effective  on  December  8, 1994. 
ADDRESSES:  Copies  of  the  docimients 
relevant  to  this  action  are  available  for 
pubhc  inspection  during  normal 
business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

U.S.  Environmental  Protection 
Agency.  Region  6,  Air  Programs  Branch 
(6T-A),  1445  Ross  Avenue,  suite  700. 
Dallas.  Texas  75202-2733. 

U.S.  Environmental  Protection 
Agency.  Air  and  Radiation  Docket  and 


Information  Center,  401  M  Street,  SW., 
Washington.  DC  20460. 

Texas  Natural  Resource  Conservation 
Commission.  Office  of  Air  Quality, 
Emissions  Inventory  Branch,  12124  Park 
35  Circle.  Austin.  Texas  78753. 
FOR  FIfflTHER  INFORMATIOM  CONTACT: 
Herbert  R.  Sherrow.  Jr.,  Planning 
Section  (6T-AP),  Air  Programs  Branch, 
USEPA  Region  6. 1445  Ross  Avenue, 
Dallas.  Texas  75202-2733,  telephone 
(214) 665-7237. 

SUPPLEMENTARY  INFORMATION: 

Baclcground 

Under  the  1990  Gean  Air  Act 
Amendments  (CAAA),  States  have  the 
responsibility  to  inventory  emissions 
contributing  to  NAAQS  nonattainment, 
to  track  these  emissions  over  time,  and 
to  ensure  that  control  strategies  are 
being  implemented  that  reduce 
emissions  and  move  areas  towards 
attainment.  The  CAAA  require  ozone 
nonattainment  areas  designated  as 
moderate,  serious,  severe,  and  extreme 
to  sulmiit  a  plan  within  three  years  of 
1990  to  reduce  volatile  organic 
compounds  (VOC)  emissions  by  15 
percent  within  six  years  after  1990.  The 
baseline  level  of  emissions,  from  which 
the  15  percent  reduction  is  calculated, 
is  determined  by  adjusting  the  base  year 
inventory  to  exclude  biogenic  emissions 
and  to  exclude  certain  emission 
reductions  not  creditable  towards  the  15 
percent.  The  1990  base  year  emissions 
inventory  is  the  primary  inventory  from 
which  the  periodic  inventory,  the 
Reasonable  Further  Progress  projection 
inventory,  and  the  modeling  inventtay 
are  derived.  Further  information  on 
these  inventories  and  their  purpose  can 
be  found  in  the  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans,"  U.S. 
Environmental  Protection  Agency,  . 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park. 
North  Carolina.  March  1991.  The  base 
year  inventory  plays  an  important  role 
in  modeling  demonstrations  for  areas 
classified  as  moderate  and  above 
outside  transport  regions. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-{e)  of  title  I  of  the  CAAA. 
The  EPA  has  issued  a  General  Preamble 
describing  the  EPA's  preliminary  views 
on  how  the  EPA  intends  to  re\-iew  SIP 
revisions  submitted  under  title  I, 
including  requirements  for  the 


preparation  of  the  1990  base  year 
inventory  (see  57  FR  13502;  April  16, 
1992,  and  57  FR  18070;  April  28, 1992). 
Because  the  EPA  is  describing  its 
interpretations  here  only  in  broad  terms, 
the  reader  should  refer  to  the  General 
Preamble  (57  FR  18070,  Appendix  B, 
April  28. 1992)  for  a  more  detailed 
discussion  of  the  interpretations  of  title 
I  advanced  in  today's  action  and  the 
supporting  rationale. 

Those  States  containing  ozone 
nonattainment  areas  classified  as 
marginal  to  extreme  are  required  under 
section  182(a)(1)  of  the  1990  CAAA  to 
submit  a  final,  comprehensive,  accurate, 
and  current  inventory  of  actual  ozone 
season,  weekday  emissions  from  all 
sources  by  November  15. 1992.  This 
inventor\'  is  for  calendar  year  1990  and 
is  denoted  as  the  base  year  inventory.  It 
includes  both  anthropogenic  and 
biogenic  sources  of  VOC,  nitrogen 
oxides  (NOx),  and  carbon  monoxide 
(CO).  The  inventory  is  to  address  actual 
VOC,  NOx,  and  CO  emissions  for  the 
area  during  a  peak  ozone  season,  which 
is  generally  comprised  of  the  summer 
months.  All  stationary  point  and  area 
sources,  as  well  as  highway  mobile 
sources  vdthin  the  nonattainment  area, 
are  to  be  included  in  the  compilation. 
Available  guidance  for  preparing 
emission  inventories  is  provided  in  the 
General  Preamble  (57  FR  13498.  April 
16. 1992). 

Emission  inventories  are  first 
reviewed  under  the  completeness 
criteria  established  under  section 
1 10(k)(l)  of  the  CAAA  (56  FR  42216, 
August  26, 1991).  According  to  section 
110(k)(l)(C),  if  a  submittal  does  not 
meet  the  completeness  criteria,  "the 
State  shall  be  treated  as  not  having 
made  the  submission."  Under  sections 
179(a)(1)  and  110(c)(1),  a  finding  by  the 
EPA  that  a  submittal  is  incomplete  is 
one  of  the  actions  that  initiates  the 
sanctions  and  Federal  Implementation 
Plan  processes  (see  David  Mobley 
memorandum,  November  12, 1992).' 

The  State  of  Texas  submitted  the  1990 
base  year  inventories  for  Houston/ 
Galveston  (HGA),  Beaumont/Port  Arthur 
(BPA).  El  Paso  (ELP).  and  Dallas/Fort 
Worth  (DFW)  on  November  17, 1992,  as 
a  SIP  revision  by  cover  letter  frtim  the 
Governor.  The  inventories  were 
reviewed  by  the  EPA  to  determine 
completeness  shortly  after  their 
submittal,  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V  (1991),  as  amended 


by  57  FR  42216  (August  26, 1991).  The 
submittal  was  found  to  be  complete,  and 
a  letter  dated  January  15, 1993,  was 
foru'arded  to  the  Governor  indicating 
the  completeness  of  the  submittal  and 
the  next  steps  to  be  taken  in  the  review 
process. 

The  State  of  Texas  subsequently  held 
public  hearings  to  entertain  public 
comment  on  the  1990  base  year 
emission  inventories.  The  State 
provided  exidence  to  EPA  Region  6  that 
the  public  hearings  were  held  and  that 
the  State  responded  to  comments.  The 
inventories  were  approved  by  the  Texas 
Air  Control  Board  (TACB)  on  November 
10, 1993. 

On  September  1. 1993,  the  TACB 
merged  with  the  Texas  Water 
Commission  to  form  the  Texas  Natural 
Resource  Conservation  (TNRCC),  and  is 
now  called  the  Office  of  Air  Quality 
within  the  TNRCC.  The  merger  did  not 
abrogate,  void,  or  rescind  any  rules, 
regulations,  orders,  permits,  or  any 
other  action  previously  taken  by  the 
former  TACB. 

Response  to  Comments 

The  EPA.  Region  6,  proposed 
approval  of  the  Texas  1990  Base  Year 
ozone  emissions  inventories  on 
September  6. 1994  (59  FR  46015-46019) 
and  received  no  adverse  comments 
regarding  the  proposed  approval.  The 
State  of  Texas  submitted  a  letter  to 
Re^on  6  tm  September  30, 1994.  which 
recognized  a  typographical  error  in  the 
El  Paso  VOC  point  source  emissions. 
The  correct  emissicms  from  point 
sources  are  9.47  tons  per  day  instead  of 
1 1.88  tons  per  day  and  the  total  VOC 
emissions  are  100  40  tons  per  day 
instead  of  102.81  tons  per  day.  The 
tables  in  this  document  have  been 
corrected  to  reflect  this  change. 

Final  Action 

In  today's  action,  the  EPA  is  fiilly 
approving  the  SIP  1990  base  year  ozone 
emission  inventories  submitted  to  the 
EPA  for  the  Houston/Galveston. 
Beaumont/Port  Arthur.  El  Paso,  and 
Dallas/Fort  Worth  areas  on  November 
17, 1993,  as  meeting  the  requirements  of 
section  182(a)(1)  of  the  Act. 

The  State  has  submitted  complete 
inventories  containing  point,  area, 
biogenic,  on-road  mo^Ie,  and  non-road 
mobile  source  data,  and  accompanying 
documentation.  Emissions  from  these 
sources  are  presented  in  the  following 
tables: 


'  .Memorandain  from  J.  David  Mobley,  Chief, 
Fmiukm  Invontory  Branch,  to  Air  Branch  Chiefa, 
Region  I-X,  "Guidance  on  States'  Failure  ro  Submit 


Ozone  and  CO  SIP  Inventorie*,' 
1992. 
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VOO— Ozone  Seasonal  Emissions 

Pn  Tons  Pet  Day] 

- 

NAA 

PonH  source 

emissions 

Area  source 

emtssMis 

OfvRoadrno- 
biie  emissions 

Nor>-Roed  mo- 
bile emissions 

Biogenic 

Total 
emissions 

HQA  

BPA 

480.34 

245.60 

9.47 

66.64 

229.01 
32.48 
27.43 

174.25 

251.72 
31.61 
39.00 

306.60 

195.11 
32.47 
11.88 
97.44 

335.47 
91.95 
12.62 

126.09 

1491.65 
434.11 

ELP  ...... 

DFW 

••• 

100.40 
771.02 

• 

NOx— Ozone  Seasonal  Emissions 

Jln  Tons  Per  OayJ 

NAA 

Point  source 

emissions 

Arse  source 

emissions 

OrvAoadmo- 

Me  emissions 

Non-Road  mo- 
bite  emissions 

Biogenic 

Total 
emissiOTtt 

HQA  ..... 

BPA 

ELP  . 

DFW 



780.65 

221.01 

33.43 

108.86 

14J7 
1.44 
2.43 

19J9 

337.03 
41.06 
36.90 

293.03 

236.92 
60.72 
15.02 

166.05 

NA 
NA 
NA 
NA 

138897 

324.26 

87.78 

587.93 

CO— Ozone  Seasonal  Emissions 

[In  Tons  Per  DayJ 

NAA 

Point  source 
emissions 

Area  source 
emisstuns 

On-Road  mo- 
bile emissions 

Non-Road  mo- 
bile emissions 

Biogenic 

Total 
emissions 

HQA„™ 

BPA 

LP  

DFW 

•.»M....*..H««*.«.*..*« •..•••.•••....•.•.•• 

334.38 

117.16 

7.41 

13.33 

28.03 

16.08 

2.64 

4.47 

2412.68 
282.69 
327.10 

2837.88 

1269.56 
162.64 
112.01 

1116.99 

NA 
NA 
NA 
NA 

4044.64 
578.67 
440.16 

3972.67 
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Based  on  Region  6's  review  of  the 
inventories,  Texas  has  satisfied  all  of  the 
EPA's  requirements  for  providing  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  emissions  in  the 
ozone  nonattainment  areas. 

The  EPA  has  reviewed  this  request  for 
revision  of  the  Federally-approved  SIP 
for  conformance  with  the  provisions  of 
the  1990  CAAA  of  November  15, 1990. 
The  EPA  has  determined  that  this  action 
conforms  with  those  requirements. 

This  Hnai  action  on  the  Texas  1990 
Base  Year  emissions  inventories  is 
unchanged  from  the  September  6, 1994. 
proposed  approval  action,  other  than 
the  El  Paso  point  source  VOC 
correction.  The  discussion  herein 
provides  only  a  broad  overview  of  the 
proposed  action  that  the  EPA  is  now 
finalizing.  The  public  is  referred  to  the 
September  6. 1994  proposed  approval 
Federal  Register  action  for  a  full 
discussion  of  the  action  that  the  EPA  is 
now  finalizing. 

This  action  makes  final  the  action 
proposed  at  59  FR  46015-46019 
(September  6, 1994).  As  noted 
elsewhere  in  this  document,  the  EPA 
received  no  adverse  public  comments 
on  the  proposed  action.  As  a  direct 
result,  the  Regional  Administrator  has 
reclassified  this  action  bom  table  two  to 
table  three  under  the  processing 
procedures  established  at  54  FR  2214. 


January  19, 1989,  and  revised  via 
memorandum  from  the  Assistant 
Administrator  for  Air  and  Radiation  to 
the  Regional  Administrators  dated 
October  4. 1993. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  in  relation  to  relevant  statutory 
and  regulatory  requirements. 

Regulatory  Flexibility 

L    Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

StP  approvals  under  section  1 10  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP-approval  does 


not  impose  any  new  requirements.  I 
certify  that  it  does  not  have  a  significant 
impact  on  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
(Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.  Ct.  1976);  42  U.S.C. 
7410  (a)(2)). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  January  9, 1995.  FiUng  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
by  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  Three  action  by  the  Regional 
Administrator  under  the  procedures 


published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4,  1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
.Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Reporting 
and  recordkeeping  requirements, 
Volatile  organic  compounds. 

Dated:  October  26, 1994. 
Waiiam  B.  Hathaway, 
Acting  Heponal  A  dministrator. 

Fait  52.  chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-767lq. 

Subpart  SS— Texas 

2.  Section  52.2309  is  added  to  read  as 
follows: 

§52.2309    Emissions  Inventories. 

(a)  The  Governor  of  the  State  of  Texas 
submitted  the  1990  base  year  emission 
inventories  for  the  HoustonyCalveston 
(HGA),  Beaumont/Port  Arthur  (BPA).  El 
Paso  (ELP),  and  Dallas/Fort  Worth 
PFW)  ozone  nonattainment  areas  on 
November  17, 1992  as  a  revision  to  the 
State  Implementation  Plan  (SIP).  The 
1990  base  year  emission  inventory 
requirement  of  section  182(aMl)  of  the 
Clean  Air  Act.  as  amended  in  1990,  has 
been  satisfied  for  each  of  these  areas. 

(b)  The  inventories  are  for  the  ozone 
precursors  which  are  volatile  organic 
compounds,  nitrogen  oxides,  and 
carbon  monoxide.  The  inventories  cover 
point,  area,  non-road  mobile,  on-road 
mobile,  and  biogenic  sources. 

(c)  The  HGA  nonattaiimient  area  is 
classified  as  Severe- 17  and  includes 
Brazoria,  Chambers,  Fort  Bend. 
Galveston.  Harris,  Liberty.  Montgomery, 
and  Waller  Counties;  the  BPA 
nonattainment  area  is  classified  as 
Serious  and  includes  Hardin,  Jefferson, 
and  Orange  Counties;  the  ELP 
nonattainment  area  is  classified  as 
Serious  and  includes  El  Paso  County; 
and  the  DFW  nonattaiimient  area  is 
classified  as  Moderate  and  includes 
Collin,  Dallas.  Denton,  and  Tarrant 
Counties. 

[FR  Doc.  94-27604  Filed  11-7-94;  8.S5  ami 
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40  CFR  Part  180 

[PP  8F3649. 9F3703. 0F388Q/R20S8;  FRL- 
4920-1] 

RIN  2070-AB78 

Pesticide  Tolerances  tor  Avermectin  B, 
and  Its  0eita-d,9-l50iner 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  document  establishes 
tolerances  for  residues  of  the  insecticide 
avermectin  B|  and  its  delta-8.9-isomer 
in  or  on  the  raw  agricultural 
commodities  celery,  tomatoes,  and 
strawberries.  This  regulation  to  estabfish 
maximum  permissible  levels  for 
residues  of  the  insecticide  was 
requested  in  petitions  submitted  by  the 
Merck  Sharp  &  Dohme  Research 
Laboratories,  DiWsion  of  Merck  &  Co., 
Inc. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  November  8, 1994. 
ADDRESSES:  Written  objections, 
identified  by  the  document  control 
number,  [PP  8F3649,  9F3703.  0F3880/ 
R2088J,  may  be  submitted  to:  Hearing 
Clerk  (1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  A  copy  of  any 
objections  and  hearing  requests  filed 
with  the  Hearing  Qerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  PubUc 
Response  and  Program  Resources 
Branch.  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  2046a  In 
person.  Ining  copy  of  objections  and 
hearing  requests  to:  Rm.  1132,  CM  #2, 
1921  Jefferson  Davis  Hvwy.,  ArUngton, 
VA  22202.  Fees  accompanying 
objections  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OW  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13.  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Second  Floor,  Crystal  Mall  «2,  Rm.  204, 
1921  Jefferson  Davis  Hwy.,  Arlington, 
VA  22202,  (7C3)-305-6100. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  September  28. 1994 
(59  FR  49370),  EPA  issued  a  proposed 
rule  that  gave  notice  pursuant  to 
petitions  from  from  Merck  Sharp  & 
Dohme,  Division  of  Merck  &  Co., 


Hillsborough  Rd.,  Three  Bridges,  NJ 
08887,  that  it  proposed  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
346a(d),  to  estabUsh  tolerances  for 
residues  of  the  insecticide  avermectin 
B,  and  its  delta-8.9-isomer  in  or  on  the 
raw  agricultural  commodities  celer>', 
tomatoes,  and  strawberries.  Section 
180.449(b)  (40  CFR  180.449(b))  would 
be  amended  to  establish  a  tolerance  of 
0.05  part  per  million  (ppm)  in  or  on 
celer}',  0.02  ppm  in  or  on  strawberries, 
and  0  01  in  or  on  tomatoes. 

Merck  &  Co.  (now  Merck  Research 
Laboratories)  has  submitted  to  EP.^  a 
letter  stating,  among  other  things,  that 
the  common  name  "abamectin  Bi"  that 
appeared  in  the  proposal  should  be 
corrected  to  "abamectin"  or 
"avermectin  B,."  EPA  acknowledges  the 
error  and  notes  that  the  current  heading 
in  the  Code  of  Federal  Regulations  to  40 
CFR  180.449  correctly  states 
"Avermectin  B|." 

There  were  no  other  comments  or 
requests  for  referral  to  an  advisory 
committee  received  in  response  to  the 
projposed  rule. 

Tne  data  submitted  on  the  proposal 
and  other  relevant  material  have  been 
evaluated  and  discussed  in  the 
proposed  rule.  Based  on  the  data  and 
information  considered,  the  Agency 
concludes  that  the  tolerances  will 
protect  the  public  health.  Therefore,  the 
tolerances  are  estabhshed  as  set  forth 
below. 

Any  per&QO  adversely  affected  by  this 
regulation  may,  within  30  days  after 
pubUcation  of  this  doomioit  in  the 
Federal  Register,  file  written  objections 
and/or  request  a  hearing  with  the 
Hearing  Clerk,  at  the  address  given 
above  (40  CFR  178.20).  A  copy  of  the 
objections  and/or  hearing  requests  filed 
with  the  Hearing  Clerk  should  be 
submitted  to  the  OPP  docket  for  this 
rulemaking.  The  objections  submitted 
must  specify  the  provisions  of  the 
regulation  deemed  objectionable  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  bearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contentions  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  1 78.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  estj*blished,  resolve 
one  or  more  of  s»ch  issues  in  favor  of 


UMI 
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the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  and  the  requirements  of 
the  Executive  Order.  Under  section  3(f). 
the  order  defines  a  "significant 
regulatory  action"  as  an  action  that  is 
likely  to  result  in  a  rule  (1)  having  an 
annual  effect  on  the  economy  of  SI 00 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities  (also 
referred  to  as  "economically 
significant"):  (2)  creating  serious 
inconsistency  or  otherwise  interfering 
with  an  action  taken  or  planned  by 
another  agency:  <3)  materially  altering 
the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raising  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pxuvuant  to  the  terms  of  the  Executive 
Order.  EPA  has  determined  that  this 
rule  is  not  "significant"  and  is  therefore 
not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  FlexlbiUty  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subjects  in  40  CFR  Pari  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  28. 1994. 

LotoEoMi. 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  part  180  it 
amended  as  follows: 


PART  18a-(AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

'  Authority:  21  U.S.C.  346a  and  371. 

2.  In  §  180.449.  by  amending 
paragraph  (b)  by  revising  the  table 
therein,  to  read  as  follows: 

f  18a448  AweniMCtin  B,  and  It*  d»tt»^»- 


(b)*     •     ' 

Parts  per 

mNNOn 

Cetery ^ 

Strewbeny .. _ 

04)5 
0.02 

Tomatoes _ 

0.01 

(FR  Doc.  94-27653  Filed  11-7-94 
1LUW0  coot  mo  »C  F 

S:4S  am) 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Hnal  Flood  Elevation  Determinations 

AQENCV:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

SUMMARY:  Base  (100-year)  flood 
elevations  and  modified  base  (lOO-year) 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
(lOO-year)  flood  elevations  and  modified 
base  flood  elevations  are  the  basis  for 
the  floodplain  management  measures 
that  each  community  is  required  either 
to  adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modificid  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
commimity.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  K.  Buckley.  P.E..  Chief.  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street.  SW.. 
Washington.  DC  20472,  (202)  646-2756. 


SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency, 
(FEMA  or  Agency)  makes  final 
detenninations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  conunimity 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  1 10  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
prop>erty  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  Usted  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  fitim 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
imder  the  criteria  of  section  3(0  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review. 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  imder  Executive 
Order  12612,  Federalism,  dated  October 
26.  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 


standards  of  section  2(b)(2}  of  Executive 
Order  12778. 

Lkt  of  Sul^ecto  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insiuance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
amended  as  follows: 

PART67-{AMENDED]  . 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authoritjr:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978. 3  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp..  p.  376. 

S  67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  location 


GEORGU 


Waiion  County  (Unlneo^ 
poralad  Areea)  (FEMA 
Docket  No.  7097) 

Apalachee  River. 

At  State  Route  186  bridge 

Approximatety  125  feet  up- 
stream of  ttie  westbound 
U.S.  Highway  78  bridge 

Mapa  available  for  inapeetlon 

at  the  Code  Enforcement 
BuiMing.  Courthouse  Annex  1. 
Court  Street,  Monroe.  Georgia. 


INDIANA 


tDepthin 

feet  above 

around. 

'blevation 

in  feel 

(NGVD) 


•624 
*692 


Anen  County  (Unincorporated 
Areea)  (FEMA  Docket  No. 
7097) 

Maumee  River 

Approximately  3.7  miies  dowrv 
stream  of  U.S.  Route  24 

Approximatety  1.1  miles  dowrv 

stream  of  U.S.  Route  24 

St  Joseph  River 

Approximately  1,600  feet  up- 
stream of  confluence  of 
Bedtetts  Run 

Approximately  0.7  mile  up- 
stream of  confluence  of 
Becfcetts  Run „ 

Mapa  available  for  inspection 
at  the  City-County  Building, 
Room  200.  One  East  Mai'. 
Street,  Fort  Wayne.  Indiana 


•760 
•752 

•768 
•768 


Source  of  fkxKing  and  k)cation 


NEW  HAMPSHIRE 

Bedford  (Town).  Hillsborough 
County  (FEIMA  Docket  No. 
7091) 

McQuade  Brook: 
Approximately  925  feet  do«wv 

stream  of  Beats  Road 

Approximately    265    feet    up- 
stream   of    ^torth    Amherst 

Road „ 

McOuade  Brook  ^pUt  Fkm: 
At  drvergerwe  from  McQuade 

Brook 

Approximately    300    feet    up- 
stream of  Grafton  Drive  

Poimer  Club  Brook: 
Upstream  of  Bach  River  Road 
Approximately    50    feel    up- 
stream of  Forest  Drive 

Maps  awailabie  for  InspectkNi 
at  the  Town  Manager's  Office. 
HHIsborough  County.  24  North 
Amherst  Road.  Bedford.  New 
Hampshire. 


Qortiam  (Toiwi),  Cooa  County 

(FEMA  Docket  No.  7091) 
Pe^Kdy  River 
At  downstream  corporate  limits 
Approximately    300    feel    up- 
stream   of    confluence    of 

Townline  Brook 

Maps  available  for  Inepeettew 
at  the  Gorham  Town  Man- 
ager's Offk».  20  Park  Street. 
Gortiam,  New  Hampshire. 


iDeplh  In 

feet  above 

ground. 

•Elevatton 

in  feel 

(NGVD) 


NORTH  CAROUNA 


Craven  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7097) 

Mills  Branch: 
Approximately      2,500      feet 
downstream      of      WiMHfe 

Road-SR  1431  _ 

Approximately  1,100  feet  up- 
stream of  U.S.  Highway  17  .. 
Maps  available  for  Inapectton 
at  Craven  County  Planning 
DepartmerTt.  406  Craven 
Street  New  Bern,  North  Caro- 
lina. 


OKLAHOMA 


Osage  County  (Unincor- 
porated Arses)  (FEMA 
Docket  No.  7091) 

Arkansas  River 
Approximately  2.0  miles  down- 
stream of  U.S.  Route  60 

At  Kaw  Lalte  Dam  

Bird  Creek: 
Approximately    1.3   miles   up- 
stream of  State  Route  20  .... 


•241 

•292 

•262 
•254 
•214 
•227 


•780 
•1,060 


•9 
•17 


•922 
•951 


•637 


Source  offloodvig  and  location 


Approxknately  1.5  mttes  up- 
stream of  U.S.  Route  60  and 

State  Route  1 1  „ „. 

Sand  Creek: 
At  county  boundary  approxi- 
matety 0.9  mile  downstream 

of  State  Route  123 

Approximately  1.6  mdes  up- 
stream  of   confluerwe   with 

Panther  CreeK  „ 

Hornrjy  Creek 
Approximately  600  feet  down- 
stream of  Texas  and  f^adllc 

Railroad 

At    confluence    of    Quapew 

Creek 

Clear  Creek: 
At  the  dowrtstream  corporate 
Hmits  approximately  0.3  mto 
upstream  of  U.S.  fcjighway 
60  and  State  Highway  1 1  „.. 
At  the  upstream  corporate  Im- 
its  approximately  0.35  mite 
upstream  of   U.S.   Highway 
60  and  Stete  Highway  1 1  .... 
Delaware  Creek: 
At   courrty   txxindary   approxi- 
mately    3.7     miles     down- 
stream of  County  Road „ 

Approximately  5  miles  up- 
stream of  county  boundwy 
at  the  rTK>st  upstream  cross- 
ing at  County  Road 

Flat  Rock  Creek: 
Approximately       1 ,200      feet 
downstream  of  confluence  of 
Flat  Rock  Creek  Tributary  B 
Approximatety   1.500  feet  up- 
stream of  Osage  Drive „ 

Ouapaw  Creek: 
At    confluence    with 

Creek 

Approximately  1.5  mite  up- 
stream of  confluerx»  of  East 

Prong  Creek _ 

Butler  Creek: 

At  Sunset  Boulevard _. 

Approximately   5.4    miles   up- 
stream of  Sunset  Boulevard 
Rock  Creek: 
At    confluence    with    Hommy 

oreeK „ » 

Approximately  2.5  mites  up- 
stream of  County  Road 

Javine  Creek: 
Approximately  600  feel  down- 
stream of  144th  Street 

Approximately  0.7  mite  up- 
stream of  144th  Street 

Penn  Creek: 
Approximately  300  feet  down- 
stream of  corporate  limits  .... 
Approximately    0.5    mite    up- 
stream of  confluerx«  of  "B" 

Creek 

Claremore  Creek: 
Approximately  150  feet  down- 
stream of  Missouri-Kansas- 
Texas  Railroad  (at)arKk>ned) 


#Oep0)  In 

fsel  above 

ground. 

•uevatwn 

In  feel 

(NGVD) 


•823 

•670 
'690 

•624 
•842 

•820 

•820 

•619 

•637 

•648 
•717 

•643 

•701 
•677 
•707 

•625 
•643 

•641 

•655 
•78' 
•751 

•782 
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•Daptttin 

leet  above 

ground. 

'Elevation 

in  feet 

(NGVO) 
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requirement  for  applicants  to  the 
General  Operating  Support  and  the 
Conservation  Project  Support  grant 
programs.  The  amendment  raises  the 
level  of  a  museum's  annual  operating 
budget  from  $50,000  to  $250,000  to  be 
eligible  to  request  a  deferral  of  the 
submission  of  the  audited  Hnancial 
statements.  The  amendment  to  the 
regulations  implement  the  Museum 
Services  Act.  They  state  the  conditions 
for  an  applicant  to  be  eUgible  for  a 
deferral  of  the  audit  requirement. 
DATES:  This  regulation  is  effective 
November  8, 1994. 
AOOftESSES:  Institution  of  Museum 
Services,  Room  510, 1100  Peimsylvania 
Ave..  NW..  Washington.  DC  20506. 
FOA  FURTHER  INFORMATION  CONTACT: 
Rebecca  Danvers,  Program  Director. 
Telephone  (202)  60&-8539. 


At  upstreem  cocponrte  limits  ... 
EuchgeCntk: 
At  downstream  county  bound- 

■Of  

At  confluence  of  Euchee  Creek 

Tributaiy  _ _ 

Euchee  Creek  Tributary: 
At  confluence  wNh  Aifcanaas 

River « 

Approximately    950    feet    ip- 

stream  of  Wilow  Street 

EUa  Creek: 
At  downatoeem  oounty  bound- 
ary   „ 

At  U.S.  Route  ao 

BOeek: 
At  oonMuence  with  Penn  Creek 
Approximeteiy    0.9    mie    up- 
stream ot  confluence  with 

Perm  Crook „.._........^.. 

Fiat  Rock  Creek  Tributary  C: 
At  confluence  wflh  Flat  Rock 

Creek  Tributwy  B 

Approximatety   1.3  miea   up- 
stream of  confluence  with 
Flat  Rock  Creek  Tnbutary  B 
Flat  fiock  Creek  Tributary  B: 
At  confluence  with  Flat  Rock 

Approximately  1.5  miee  up- 
stream of  confkjerKe  of  FM 

Rock  Creek  Tributary  C 

Flat  Rock  Creek  Tributary  D: 

At  confluence  with  FM  Rock 

^foOK  .................................... 

Approximeteiy  1.6  mites  up- 
straem  of  conHuerwe  with 
Flat  Rock  Creek  

ktaps  evaMable  for  Inspection 

at  the  Osage  County  So«l  and 
Land  Conservation  Office,  628 
Kihekah.  Pawhuska.  Okla- 
homa. 


PENNSYLVANIA 


Cresk  (Borough),  Co- 
tumble  County  (FE1MA 
Docket  No.  7097) 

Briar  Creek: 
At  the  upstream  tUe  of  CON- 

RAJL  

Approximately   1.170  feet  up- 
stream of  Rittenhouse  Rood 

bridge 

Eesf  erancfi  Sniar  C^sefc- 
At  the  confluence  with  Briar 
orcok  .......»...■•*. ..*«><>■■■».. .«•■>« 

Approximately    0.4    mie    up- 
stream of  State  Route  93 

MaiM  avaltahle  for  Ininar  tinn 
at  ttw  Borough  Han.  RR  «3, 
Berwick.  Permsyfvarva.  and  at 
2606  West  From  Street.  Ber- 
wick. Pennsytvania. 


•793 
*601 

*6eg 

•719 


•870 
•715 

•784 


•794 


•653 


•649 
•686 
•675 
•727 


•492 

•512 

•502 
•511 


Source  of  floodkig  and  kxatkm 

•Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVO) 

Upper     Dublin     (TownsMp), 
Montgomery  Cotinty  (FEMA 
Docket  No.  7097) 

PkteRuK 
At  the  confluence  with  Sandy 
Run „„ „ 

•172 

Approximatety    250    feet    up- 
stream   of    Dresfier    Town 

Road  bridge 

Maps  avalleble  for  InepectkMt 
at  tfw  Code  Enkxcement  Of- 
ticeAJpper    Dublin    Township 
BuiUing.  801   Loch  Alsh  Ave- 
nue. Fort  Wastiington,   Penrv 
sytvania. 

•232 

TEXAS 

Cwrolfton  (City).  DeMas.  Den- 
ton,   and   Collin    Counliee 
(FEMA  Docks!  Na  7082) 

Stream  6D-5: 

Approximately    300    feet    tp- 
stream    of    the    confluence 
with  Hutton  Branch  _. 

Approximately    0.6    mIe    up- 
stream of  Carmel  Drive       _ 
Elm  Fort(  Trinity  River 

Just   dowffwtream   of   BeMine 
Road -. 

Approximately    200    feet    up- 
stream of  ttw  confluence  of 
Denton  Creek 

•494 
•546 

•440 

•446 

maps  avaiiooie  ror  inapeciion 

at  ttw  CHy  of  Engineering  De- 
partment. 1945  Jackson  Road. 
CaooMon.  Texas. 
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(Catalog  of  Federal  Domestic  Assistance  Na 
83.100,  "Flood  Uicuraoce") 
Dated:  Notresfibsr  1. 1994. 
ftaakRTIiwsi. 

Deputy  Assoc  kite  Director,  Mitigation 
Directorate. 

(PR  Doc  94-27634  Filed  11-7-04;  8:45  am| 
aajjNO  coot  sn».o»-p 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

45  CFR  Part  1180 

Institute  of  Museum  Services:  General 
Operating  Support,  Conservation 
Project  Support 

AOENCY:  Institute  of  Museum  Services. 

NFAH. 

ACTION:  Technical  amendment  to 

regulations. 

SUMMARY:  The  Institute  of  Museum 
Services  issues  a  technical  amendment 
to  regulations  governing  the  audit 


SUPPLEMENTARY  INFORMATION: 
General  Background 

The  Museum  Services  Act  ("the  Act" 
which  is  Title  D  of  the  Arts,  Humanities 
and  Cultural  Affairs  Act  of  1976.  was 
enacted  on  October  8,  1976  and 
amended  in  1980,  1982,  1984, 1985  and 
1990.)  The  purpose  of  the  Act  is  stated 
in  section  202  as  follows: 

It  is  the  purpose  of  the  Mtiseum 
Ser\-ices  Act  to  encourage  and  assist 
museums  in  their  educational  role  in 
conjunction  with  formal  systems  of 
elementary,  secondary,  and  post 
secondary  education  and  with  programs 
of  non-formal  education  for  all  age 
groups:  to  assist  museums  in 
modernizing  their  methods  and 
bcilities  so  that  they  may  be  better  able 
to  conserve  our  cultural,  historic,  and 
scientific  heritage  and  to  ease  the 
financial  biutien  borne  by  museums  as 
a  result  of  their  increasing  use  by  the 
public 

The  Act  establishes  an  Institute  of 
Museum  Services  (IMS)  consisting  of  a 
National  Museum  Service  Board  and 
Director. 

The  Act  provides  that  the  National 
Museum  Services  Board  shall  consist  of 
fifteen  members  appointed  for  fixed 
terms  by  the  President  with  the  advice 
and  consent  of  the  Senate.  The 
Chairman  of  the  Board  is  designated  by 
the  President  from  the  appointed 
members.  Members  are  broadly 
representative  of  various  museum 
disciplines,  including  those  relating  to 
science,  history,  technology,  art,  zoos, 
and  botanical  gardens'  of  the  curatorial, 
educational,  and  cultural  resources  of 
the  United  States;  and  of  the  general 
pubUc.  The  Board  has  the  responsibility 
for  establishing  the  general  policies  of 
the  Institute,  llie  Director  is  authorized. 
subject  to  the  policy  direction  of  the 


Board,  to  make  grant  under  the  Act  to 
museums. 

IMS  is  an  independent  agency  placed 
in  the  National  Foimdation  on  the  Arts 
and  the  Humanities  (National 
Foundation).  Pub.  L.  101-512  Nov.  5. 
1990.  The  Act  lists  a  number  of 
illustrative  activities  for  which  grants 
may  be  made,  including  assisting 
museums  to  improve  their  operations. 

The  Need  fi9r  the  Amendment 

Section  1180.11(c)(4)  states  that  a 
museum  that  has  received  a  prior  grant 
from  IMS  must  submit  its  audited 
financial  statement  for  the  last  fiscal 
year  immediately  preceding  the  fiscal 
year  in  which  application  is  made  or  the 
immediately  preceding  fiscal  year. 
S  1180.11(c)(4)  authorizes  the  Director  to 
defer  the  audit  requirement  for  a 
museum  that  has  an  annual  operating 
Budget  of  $50,000  or  less,  exclusive  of 
non-cash  contributions. 

The  purpose  of  §  1180.11(c)(4)  is  to 
ease  the  burden  of  the  audit  requirement 
for  small  museums,  ourently  those  with 
an  annual  operating  income  of  up  to 
$50,000.  exclusive  of  non-cash 
contributions.  The  level  of  operating 
income  of  a  museum  eligible  to  request 
a  deferral  has  not  been  increased  since 
the  regulation  was  originally  set  forth  in 
1984.  In  1990.  IMS  conducted  a  needs 
assessment  of  small  museums  and  in  the 
process  defined  small  museums  as  those 
with  annual  opterating  budgets  of 
$250,000  or  less,  exclusive  of  non-cash 
contributions.  This  technical 
amendment  to  regulation  is  to  reflect  the 
definition  of  small  museums  used  by 
IMS  in  other  grant  programs  and  in 
formulating  policy. 

Executive  Order  12866 

The  contents  of  this  notice  have  been 
reviewed  in  accordance  with  Executive 
Order  12866.  Under  the  terms  of  the 
order,  the  Director  has  assessed  the 
potential  costs  and  benefits  for  the 
standards,  criteria  and  procedures  in 
this  notice. 

The  potential  costs  associated  with 
the  contents  of  this  notice  are  those 
determined  by  the  bistitute  to  be 
necessary  for  administering  this 
program  efiiectively  and  efficiently.  In 
assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  these  standards,  criteria, 
and  procedures,  the  Institute  has 
determined  that  the  benefits  of  these 
standards,  criteria  and  procediues 
justify  the  costs. 

The  Institute  has  determined  that  the 
contents  of  this  notice  do  not  unduly 
interfere  with  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 


Regulatory  Flexibility  Act  Certification 

The  Director  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  museums.  The  amendment 
will  affect  certain  museums  receiving 
Federal  financial  assistance  under  the 
Museum  Services  Act.  However,  it  will 
not  have  a  significant  economic  impact 
on  the  entities  affected,  because  it  does 
not  impose  excessive  regulatory  burden 
or  require  urmecessary  Federal 
supervision  and  because  it  permits  a 
larger  mmiber  of  museiuns  to  seek 
deferral  of  the  existing  requirement 
regarding  financial  statements. 

Paperwork  Reduction  Act  of  1980 

The  amendment  does  not  add  any 
information  collections  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  190-511) 
and  provides  a  larger  number  of 
museiuns  may  seek  deferral  of  the 
requirements  of  the  current  regulation. 

List  <^  Subjects  in  45  CFR  Part  1180 

Government  contracts.  Grant 
programs — education,  Museums, 
National  boards.  Nonprofit 
organizations,  reporting  and 
recordkeeping  requirements,  Sunshine 
Act. 

(Catalog  of  Federal  Domestic  Assistance  No 
45-301  Museum  Services  Program). 

Dated:  October  11. 1994. 
Diane  B.  Frankel, 
Director,  Institute  of  Museum  Services. 

The  histitute  of  Museum  Services 
amends  subchapter  E  of  chapter  XI  of 
Utle  45  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  118(MAMENDED] 

1.  The  authority  citation  for  part  1180 
continues  to  read  as  follows: 

Authority:  20  USC  961  et  seq. 

2.  Section  1180.11(c)(4)  is  revised  to 
read  as  follows: 

fllSail    Basic  requirements  whk:h  a 
museum  must  meet  to  be  considered  for 
furtdlng. 

•        •        •        *        • 

(c)  •  •  • 

The  Director  is  authorized  to  defer  the 
audit  requirement  set  forth  in  paragraph 
(c)(2)  of  this  section  in  the  case  of  a 
museum  with  non-federal  operating 
income  of  $250,000  or  less,  exclusive  of 
the  value  of  non-cash  contributions  (in 
the  fiscal  period  preceding  the  fiscal 
period  for  which  the  deferral  is 
requested)  if  the' Director  finds  that 
circumstances  justify  a  deferral  and  that 
the  grant  of  the  deferral  will  not  be 
inequitable  to  other  appUcants.  A 


deferral  may  be  granted  only  upon  those 
conditions  and  in  fight  of  those 
assurances  which  the  Director  deems 
appropriate  in  order  to  ensure  that  the 
purposes  of  this  paragraph  are  achieved. 
If  the  museum  receives  an  award,  the 
museum  must  submit  audited  financial 
statements  no  later  than  the  end  ot  the 
grant  period  for  which  the  deferral  is 
requested. 
•        •        •        *        • 

IFR  Doc.  94-27659  Filed  11-7-94;  8:45  am| 
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FEDERAL  COMMUNICATiONS 
COMMISSION 

47  CFR  Part  73 

[MM  Oocket  No.  93-158:  RM-8239  end  RM- 
8317] 

Radio  Broadcasting  Services; 
Haziehurst.  Utica  and  VickslMirg.  MS 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  document  substitutes 
Channel  265C2  for  Channel  225A  at 
Utica,  Mississippi,  and  modifies  the 
license  for  Station  wpCN(FM)  to  specify 
operation  on  Channel  285C2  in  response 
to  a  petition  and  counterproposal  filed 
by  St.  Pe'  Broadcasting.  See  58  FR 
34025,  June  23,  1993.  The  coordinates 
for  Channel  265C2  at  Utica  are  32-04- 
01  and  90-20-14.  To  accommodate  the 
upgrade  at  Utica  we  shall  also  substitute 
Channel  255A  for  Channel  265C3  at 
Haziehurst,  Mississippi,  and  modify  the 
license  for  Station  WMDC-FM  and 
substitute  Channel  267A  for  Channel 
266A  at  Vicksburg.  Mississippi,  and 
modify  the  license  for  Station  VVBBV- 
FM.  The  coordinates  for  Channel  225A 
at  Haziehurst  are  31-53-34  and  90-24- 
08.  The  coordinates  for  Channel  267A  at 
Vicksburg  are  32-21-34  and  90-50-08. 
EFFECTIVE  DATE:  December  19, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  . 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  634-6530. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  93-158, 
adopted  October  26. 1994,  and  released 
November  3. 1994.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street.  NW.  Washington.  D.C  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
Copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
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Street.  N.W..  Suite  140.  Washingtoo. 
D.C  20037.  (202)  857-3800. 

LislorSttb|ectsin47CFRPart73     . 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART73~-{AMENDEO] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  IM.  303. 

f7X20t    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Aliotnients  under  Mississippi,  is 
amended  by  removing  Channel  225A 
and  adding  Channel  265C2  at  Utica. 
removing  Channel  265C3  and  adding 
Channel  225 A  at  Hazlehurst,  and 
removing  Channel  266A  and  adding 
Channel  267A  at  Vicksbuig. 


Federal  Cooununicatioai  Commission. 
lote  A.  Karovaae, 

Acting  Chief.  Allocations  Branch.  Policy  and 

Rules  Division.  Mass  Media  Bureau. 

|FR  Doc.  D4-27557  Filed  11-7-94:  8:45  am] 
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47CFRPart73 

[MM  OockM  No.  91-131:  RM-7702. 1014-7840 
Mid  RM-7841] 

Radio  Broadcasting  Servicas;  Flora 
and  KInga.  MS  and  Newrellton.  LA 

AQENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

StJMMARY:  The  Commission  dismisses 
the  petition  filed  by  St.  Pe'  Broadcasting 
for  reconsideration  of  the  Report  and 


Order inMtA Docket  No.  91-131,  57 FR 
39363,  August  31, 1992.  St.  Pe' 
Broadcasting,  licensee  of  Station 
WpCN(FMl.  Channel  225A,  Utica. 
Mississippi,  was  granted  an  upgrade  to 
Channel  265C2  in  MM  Docket  No.  93- 
158,  adopted  October  26. 1994. 
Therefore.  St.  Pe'  Broadcasting's 
petition  for  reconsideration  is  now 
moot. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau.  (202)  634-6530. 

Uat  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 
Douglas  W.  Webbink. 

Chief.  Policy  and  Rules  Division.  Mass  Media 
Bureau. 

(FR  Doc  94-27SS9  Filed  11-7-94: 8:45  ami 
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Federal  Register 

Vol.  59,  No.  215 

Tuesday,  November  8,  1994 


This  section  o»  the  FEDERAL  REGISTdR 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  rs  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  94-NM-147-AD) 

Airworthiness  Directives;  Boeing 
Model  747-200  and  -^00  Series 
Airplanes  Equipped  with  General 
Electric  CF6-60C2  Series*Engines 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-200  and  -300 
series  airplanes.  This  proposal  would 
require  various  inspections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  system,  and 
correction  of  any  discrepancy  found. 
This  proposal  is  prompted  by  an 
investigation  to  determine  the 
controllability  of  Model  747  series 
airplanes  following  an  in-flight  thrust 
reverser  deployment,  which  has 
revealed  that,  in  the  event  of  thrust 
reverser  deployment  during  high-speed 
climb  or  during  cruise,  these  airplanes 
could  experience  control  problems.  The 
actions  speciHed  by  the  proposed  AD 
are  intended  to  ensure  the  integrity  of 
the  fail  safe  features  of  the  thrust 
i^venser  system  by  preventing  possible 
failure  modes  in  the  thrust  reverser 
control  system  that  can  result  in 
inadvertent  deployment  of  a  thrust 
reverser  during  flight. 

DATES:  Comments  must  be  received  by 
December  9, 1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 03, 
Attention:  Rules  Docket  No.  94-NM- 
147-AD.  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
Iwxition  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
.    FOR  FURTHER  INFORMATION  CONTACT:  G. 

Michael  Collins,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S,  FAA, 
Transport  Airplane  Directorate,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (206)  227-2689; 
fax  (206)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-147-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 


94-NM-147-AD.  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056 

Discussion 

In  May  1991,  a  Boeing  Model  767 
series  airplane  was  involved  in  an 
accident  in  which  a  thrust  reverser 
deployed  inadvertently  during  flight. 
While  the  investigation  of  the  accident 
has  not  revealed  the  cause  of  that 
deployment,  it  has  identified  a  number 
of  possible  foilure  modes  in  the  thrust 
reverser  control  system.  Inadvertent 
deployment  of  a  thrust  reverser  during 
flight  could  result  in  reduced 
controllability  of  the  airplane. 

The  FAA  and  the  aviation  industry 
are  conducting  an  in-depth  investigation 
of  the  thrust  reverser  systems  installed 
on  various  types  of  large  transport 
airplanes.  In  particular,  this 
investigation  has  focused  on  airplane 
controllability  in  the  event  of  an  in- 
flight deployment  of  a  thrust  reverser, 
and  thrust  reverser  reliability  in  general 
Based  on  the  data  gathered  from  this 
ongoing  investigation,  the  FAA  issued 
several  airworthiness  directives  (AD)  to 
require  periodic  inspections  and  tests  of 
the  thrust  reverser  systems  on  certain 
Boeing  Model  757  and  767  series 
airplanes  [for  example,  reference  AD 
91-20-09,  amendment  39-8043  (56  FR 
46725,  September  16,  1991)  for  certain 
Model  757  series  airplanes;  and  AD  92- 
24-03,  amendment  39-8408  (57  FR 
53258,  November  9, 1992)  for  certain 
Model  767  series  airplanes).  In  addition, 
the  FAA  has  issued  or  proposed  several 
AD's  to  require  an  additional  locking 
device  on  thrust  reversers  that  are 
installed  on  Model  737-300/-400/-500, 
757,  and  767  series  airplanes  [for 
example,  reference  AD  94-14-02, 
amendment  39-8954  (59  FR  33646,  June 
30, 1994)  for  certain  Model  757  series 
airplanes;  and  AD  94-16-03. 
amendment  39-8993  (59  FR  41229, 
August  11, 1994)  for  certain  Model  767 
series  airplanes).  These  actions  were 
taken  to  enhance  the  level  of  reliability 
on  airplane  models  that  were 
determined  to  have  unacceptable  flight 
characteristics  following  an  in-flight 
deployment  of  a  thrust  reverser. 

Until  now,  the  investigation  of  thrust 
reverser  system  reliability  on  Boeing 
Model  747  series  airplanes  has  not  been 
given  as  high  a  priority  as  the  other 
Boeing  models  because  Model  747 
series  airplanes  have  never  experienced 
control  problems  as  a  result  of  an  in- 
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flight  thrust  reverser  deployment.  Based 
on  this  long  safety  record  and  the 
available  evidence  up  to  this  time,  it  has 
been  accepted  generally  that  all  Model 
747  series  airplanes  would  be  shown  to 
be  controllable  throughout  the  flight 
envelope  following  an  in-flight  thrust 
reverser  deployment. 

Boeing  has  responded  to  an  FAA 
request  for  further  investigation  to 
determine  the  controllability  of  Model 
747  series  airplanes  following  an  in- 
flight thrust  reverser  deployment.  The 
investigation  results  indicate  that  Model 
747-100,  -200.  -300.  -400.  SP.  and  SR 
series  airplanes  could  experience 
certain  control  problems  in  the  event  of 
a  thrust  reverser  deployment  occurring 
during  high-speed  climb  or  during 
cruise. 

In  light  of  that  information,  the  FAA 
determined  that  certain  inspections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  system  on  all 
Model  747  series  airplanes,  similar  to 
those  required  previously  for  Model  757 
and  767  series  airplanes,  are  necessary 
as  precautionary  actions  to  provide  an 
acceptable  level  of  safety  for  Model  747 
series  airplanes.  Subsequently,  on  July 
13.  1994,  the  F.\A  issued  AD  94-15-05. 
amendment  39-8976  (59  FR  37655.  July 
25. 1994).  to  require  inspections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  system  on  all 
Model  747-400  series  airplanes. 

In  the  preamble  to  the  notice  of  AD 
94-15-05.  the  FAA  indicated  that  it  was 
considering  similar  rulemaking  action 
for  Model  747-200  and  -300  series 
airplanes.  The  FAA  now  has  determined 
that  such  rulemaking  action  is  indeed 
necessanr,  and  this  proposed  AD 
follows  m>m  that  determination.  The 
FAA  has  determined  that  inspections 
and  functional  tests  of  the  thrust 
reverser  control  and  indication  system, 
similar  to  those  currently  required  by 
AD  94-15-05  for  Model  747-400  series 
airplanes,  are  necessary  for  Model  747- 
200  and  -300  series  airplanes  in  order 
to  reduce  the  exposure  of  these 
airplanes  to  potential  undetected  single 
failures  in  the  thrust  reverser  control 
system.  The  presence  of  an  undetected 
failure  in  the  thrust  reverser  control 
system,  in  some  cases,  can  increase  the 
likelihood  of  an  uncommanded  thrust 
reverser  deployment  in  the  event  of  an 
additional  thrust  reverser  control  system 
failure. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
78A2130.  dated  May  26. 1994.  which 
describes  procedures  for  various 
inspections  and  functional  tests  of  the 
thrust  reverser  control  and  indication 
system,  and  correction  of  any 
discrepancy  found.  The  alert  service 


bulletin  recommends  that  these  initial 
inspections  and  tests  be  accomplished 
no  later  than  1.500  flight  hours  or  four 
months  after  release  of  the  service 
bulletin.  The  alert  service  bulletin  also 
recommends  a  repetitive  inter\'al  of 
1.300  flight  hours  for  tests  of  the  center 
drive  unit  (CDU)  and  inspections  of  the 
bullnose  seal  on  each  thrust  reverser. 
and  a  repetitive  interval  of  18  months 
for  other  inspections  and  tests  of  the 
thrust  reverser  control  and  indication 
system. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  various  inspections  and 
functional  tests  of  tne  thrust  reverser 
control  and  indication  system  on  certain 
Model  747-200  and  -300  series 
airplanes,  and  would  require  the 
correction  of  any  discrepancy  found 
during  the  inspections  and  tests.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

This  proposed  AD  also  would  require 
that  operators  submit  a  report  of  initial 
inspection  and  test  results  to  the  FAA. 

In  developing  appropriate  compliance 
times  for  the  initial  inspections  and 
tests  contained  in  this  proposed  AD.  the 
FAA  considered  the  safety  implications 
and  normal  maintenance  schedules  for 
timely  accomplishment  of  the  proposed 
actions.  In  consideration  of  these  items, 
the  FAA  determined  that  90  days  (for 
the  initial  test  of  the  CDU  and 
inspection  of  the  bullnose  seal  on  each 
thrust  reverser)  and  9  months  (for  the 
initial  inspections  and  tests  of  the  thrust 
reverser  control  and  indication  system) 
represent  the  maximum  inter\'als  of 
time  allowable  wherein  those  actions 
can  reasonably  be  accomplished  and  an 
acceptable  level  of  safety  can  be 
maintained.  Further,  the  FAA  has 
determined  that  the  proposed  repetitive 
inter\'als  of  1.000  flight  hours  and  18 
months,  respectively,  are  appropriate, 
based  on  the  ser\'ice  history  of  similar 
components  and  on  an  analysis  of  the 
system  design  to  predict  the  reliability 
of  the  system  during  the  senice  life  of 
the  aircraft. 

The  compliance  times  proposed  in 
this  AD  correspond  to  those  specified  in 
AD  94-15-05  for  Model  747-400  series 
airplanes.  The  thrust  reverser  control 
and  indication  system  on  Model  747- 
400  series  airplanes  is  similar  to  the 
system  installed  on  the  airplanes 
addressed  in  this  proposed  AD. 

This  notice  addresses  only  Model 
747-200  and  -300  series  airplanes 
equipped  with  General  Electric  CF6- 
80C2  series  engines  with  Power 


Management  Control  (PMC)  engine 
controls.  The  FAA  may  consider 
additional  rulemaking  action  for  other 
Model  747-200  and  -300  series 
airplanes  and  Model  747-100.  SP.  and 
SR  series  airplanes  as  service 
information  becomes  available  for 
accomplishment  of  insf>ections  and 
functional  tests  of  the  thrust  reverser 
control  and  indication  systems  on  those 
airplanes. 

There  are  approximately  9  Model 
747-200  and  -300  series  airplanes  of  tht 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  33  work  hours  per 
airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $55  per  work  hour.  Based  on  these 
figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,630,  or  $1,815  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effiects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autlioritjr:  49  U.S.C.  App.  1354(3),  1421 
and  1423:  49  U.S.C  106(g);  and  14  CFR 
11.89. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-147-AD. 

Applicability':  Model  747-200  and  -300 
series  airplanes  equipjjed  with  General 
Electric  CF6-80C2  series  engines  with  Power 
Management  Control  (PMC)  engine  controls, 
ccrtificatedin  any  category. 

Compliance:  Required  as  indicated,  unless 
•ccomplished  prex'iously. 

To  ensure  the  integrity  of  the  Eaii  safe 
features  of  the  thrust  raverser  system, 
accomplish  the  following: 

(a)  Within  90  days  after  the  e^ctive  date 
of  this  AD,  perform  tests  of  the  position 
switch  module  and  the  cone  brake  of  the 
center  drive  unit  (CDU)  on  each  thrust 
reverser.  and  perform  an  inspection  to  detect 
damage  to  the  bullnose  seal  on  the  translating 
sleeve  on  each  thrust  reverser,  in  accordance 
with  paragraphs  III.  A.  through  III.C.  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-7aA2130,  dated  May 
26. 1994.  Repeat  the  tests  and  inspection 
thereafter  at  intervals  not  to  exceed  1,000 
hours  time- In-service. 

(b)  Within  9  months  after  the  effective  date 
of  this  AD,  perform  inspections  and 
functional  tests  of  the  thrust  reverser  control 
and  indication  system  in  accordance  with 
paragraphs  IIl.D.  through  III.F..  III.H.,  and 
III. I.  of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  747-7aA2130,  dated 
May  26, 1994.  Repeat  these  inspections  and 
funf  tional  tests  thereafter  at  intervals  not  to 
exceed  18  months. 

(c)  If  any  of  the  inspections  and/or 
functional  tests  required  by  .this  AD  cannot 
be  successfully  performed,  or  if  any 
discrepancy  is  found  during  those 
inspections  and/or  functional  tests, 
accomplish  either  paragraph  (c)(1)  or  (c)(2)  of 
this  AD. 

(1 )  Prior  to  further  flight,  correct  the 
discrepancy  found,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-78A2130. 
dated  May  26. 1994.  Or 

(2)  The  airplane  may  be  operated  in 
accordance  with  the  provisions  and 
limitations  specified  in  an  operator's  FAA- 
approved  Minimum  Equipment  List  (MEL), 
provided  that  no  more  than  one  thrust 
reverser  on  the  airplane  is  inoperative. 

(d)  Within  10  days  after  performing  each 
initial  inspection  and  test  requin'd  by  this 


AD,  submit  a  report  of  the  inspection  and/or 
test  results,  both  positive  and  negative,  to  the 
FAA,  Seattle  Aircraft  Certification  OfRce 
(ACO),  ANM-IOOS.  1601  Und  Avenue.  SW.. 
Renton,  Washington  98055-4056;  fax  (206) 
227-1181.  Information  collection 
requirements  contained  in  this  regulation 
have  beea  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under  the 
provisions  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.S.C  3501  ef  seq.)  and  have  been 
assigned  OMB  Control  Number  2120-0056. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  .Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washii^on.  on 
November  2. 1994. 
S.  R.  Miller. 

ActingManager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  94-27597  Filed  11-7-94;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Chapter  n 

Meetings  of  the  Federal  Gas  V^uation 
Negotiated  Ruiemaklng  Committee 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  meetings. 

SUMMARY:  The  Secretary  of  the 
Department  of  the  Interior  (Department) 
has  established  a  Federal  Gas  Valuation 
Negotiated  Rulemaking  Committee 
(Committee)  to  develop  specific 
recommendations  with  respect  to 
Federal  gas  valuation  pursuant  to  its 
responsibilities  imposed  by  the  Federal 
Oil  and  Gas  Royalty  Management  Act  of 
1982,  30  U.S.C.  1701  et  seq.  (FOGRMA). 
The  Department  has  determined  that  the 
establishment  of  this  Committee  is  in 
the  public  interest  and  will  assist  the 
Agency  in  performing  its  duties  under 
FOGRMA. 

DATES:  The  Committee  will  have 
meetings  as  shown  below: 


Tuesday,  November  29, 1994—10:00 

a.m.-5:00  p.m. 
Wednesday,  November  30, 1994 — 8:00 

a.m.-5:00  p.m. 
Thursday,  December  1, 1994 — 8:00 

a.m.-2:00  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Denver  Marriott  West,  1717  Denver 
West  Parkway,  Golden,  Colorado  80401, 
at  Exit  263  from  Interstate  1-70, 
telephone  (303)  279-9100. 

Written  statements  may  be  submitted 
to  Ms.  Deborah  Gibbs  Tschudy,  Chief, 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  CO  80225-0165. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Gibbs  Tschudy,  Chief. 
Valuation  and  Standards  Division, 
Minerals  Management  Service,  Royalty 
Management  Program,  P.O.  Box  25165, 
MS-3150,  Denver,  Colorado  80225- 
0165,  telephone  number  (303)  275- 
7200,  fax  number  (303)  275-7227. 
SUPPLEMENTARY  INFORMATION:  The 
location  and  dates  of  future  meetings 
will  be  published  in  the  Federal 
Register. 

The  meeting  will  be  open  to  the 
public  without  advanced  registration. 
Public  attendance  may  be  limited  to  the 
space  available.  Members  of  the  public 
may  make  statements  during  the 
meeting,  to  the  extent  time  permits,  and 
file  wTitten  statements  with  the 
Committee  for  its  consideration. 

Written  statements  should  be 
submitted  to  the  address  listed  above. 
Minutes  of  Committee  meetings  will  be 
available  for  public  inspection  and 
copying  10  days  following  each  meeting 
at  the  same  address.  In  addition,  the 
materials  received  to  date  during  the 
input  sessions  are  available  for 
inspection  and  copying  at  the  same 
address. 

Dated:  November  2. 1994. 
Donald  T.  Sant, 

Acting  Associate  Director  for  Royalty 
Management. 
IFR  Doc.  94-27594  Filed  11-7-94;  845  air.J 
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Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  913 

IHinois  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTIOH:  Proposed  rule;  withdrawal  of 
proposed  amendment. 


UMI 
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SUMMARY:  OSM  is  announcing  the 
withdrawal  of  a  proposed  amendment  to 
the  Illinois  regulatory  program 
(hereinafter  the  "Illinois  program") 
under  the  Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consisted  of 
revisions  to  23  parts  of  Title  62  of  the 
Illinois  Administrative  Code  (lAC) 
pertaining  to  permit  fees,  definitions, 
financial  interests,  coal  exploration, 
permitting,  environmental  resources, 
reclamation  plans,  special  categories  of 
mining,  small  operator  assistance, 
bonding,  performance  standards, 
inspection,  enforcement,  civil  penalties, 
administrative  and  judicial  review,  and 
certification  of  blasters.  Illinois  is 
withdrawing  this  amendment  because  it 
needs  more  time  to  complete  additional 
revisions  prior  to  formal  review  by 
OSM. 

EFFECTIVE  DATE:  Ntovember  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Fulton.  Director.  Springfield 
Field  Office,  Telephone:  (217)  492- 
4495. 

SUPPLEMENTARY  INFORMATION:  By  letter 
dated  September  23,  1994 
(Administrative  Record  No.  IL-1600). 
Illinois  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Illinois  submitted  the  proposed 
amendment  in  response  to  an  August  5, 
1993,  letter  (Administrative  Record  No. 
IL-1400)  that  OSM  sent  to  Illinois  in 
accordance  with  30  CFR  732.17(c).  in 
response  to  required  program 
amendments  at  30  CFR  913.16  (s).  (t), 
(u),  and  (v),  and  at  its  own  initiaUve. 

On  October  18, 1994  (Administrative 
Record  No.  IL-160S).  OSM  announced 
receipt  of  and  solicited  public  comment 
on  the  proposed  amendment  in  the 
Federal  Register  (59  FR  52487).  On 
October  25. 1994  (Administrative 
Record  No.  IL-1607),  Illinois  requested 
that  the  proposed  amendment  be 
withdrawn.  Illinois  intends  to  revise  the 
amendment  prior  to  resubmitting  it  for 
formal  review  and  approval  by  OSM. 
Therefore,  the  proposed  amendment 
announced  in  the  October  18. 1994, 
Federal  Register  is  withdrawn. 

List  of  Subiects  in  30  CFR  Part  913 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  28. 1994. 
Richard ).  SeOwl, 

Acting  Assistant  Director.  Eastern  Support 

Center. 

IFR  Doc.  94-27628  Filed  11-7-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33CFRPart110 
[CGO06-04^088] 
Rm  2115-AAM 

Anchorage  Regulations;  Anchorage 
Grounds:  Anchorage  7  off  Marcus 
Hook;  Dalawfara  River,  Souttteast  Side 
of  ttw  Cttannel  Along  Marcus  Hook 
Range 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is  proposing 
to  amend  the  boundaries  of  Anchorage 
7  off  Marcus  Hook  on  the  southeast  side 
of  the  channel  along  the  Marcus  Hook 
Range  of  the  Delaware  River.  There 
currently  exists  a  discrepancy  between 
the  charted  anchorage,  the  Army  Corps 
of  Engineers  maintained  anchorage,  and 
the  anchorage  coordinates  published  in 
33  CFR  110.157(a)(8).  This  proposal  will 
correct  all  discrepancies. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (oan).  Fifth  Coast 
Guard  District,  431  Crawford  Street, 
Portsmouth.  VA  23704-5004.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
431  Crawford  Street.  Portsmouth,  VA. 
Room  116.  Normal  office  hours  Sre 
between  B  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  holidays. 
Comments  may  also  be  hand  delivered 
to  this  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Tom  Flynn.  Assistant  Chief, 
Planning  and  Waterways  Management 
Section.  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  VA 
23704-5004,  (804)  398-6285. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  written  views,  data  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
(CGD05-94-088)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply.  Reasons  should  be 
given  for  each  comment.  The 
regulations  may  be  changed  because  of 
comments  received.  All  comments 
received  before  the  expiration  of  the 
comment  period  will  be  considered 
before  final  action  is  taken.  No  public 
hearing  is  planned,  but  one  may  be  held 


if  written  requests  for  a  hearing  are 
received  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  aid  the  rulemaking  process.  The 
receipt  of  comments  will  be 
acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed. 

Drafting  Infonnation 

The  drafters  of  this  notice  are  LCDR 
Tom  Flynn,  project  officer.  Aids  to 
Navigation  and  Waterways  Management 
Branch,  Fifth  Coast  Guard  District  and 
LT  Andy  Norris,  project  attorney.  Fifth 
Coast  Guard  District  Legal  Staff. 

Discussion  of  Proposed  Regulations 

Section  7  of  the  Act  of  March  4. 1915, 
as  amended  (33  U.S.C  471),  authorizes 
the  establishment  of  anchorage  grounds 
for  vessels  in  the  navigable  waters  of  the 
United  States  whenever  it  is  apparent 
that  such  grounds  are  required  by  the 
maritime  or  commercial  interests  of  the 
United  States  for  safe  navigation.  A 
Coast  Guard  initiated  Waterways 
Analysis  and  Management  System 
Study  (WAMS)  of  the  Delaware  River, 
conducted  in  1989,  determined  that  a 
discrepancy  exists  between  the  charted 
anchorage,  the  Army  Corps  of  Engineers 
maintained  anchorage,  and  the 
anchorage  coordinates  published  in  33 
CFR  110.157(a)(8).  WAMS  was 
developed  to  serve  as  the  basis  for  a 
systematic  analysis  and  management  of 
the  aids  to  navigation  in  our  nation's 
waterways.  WAMS  is  intended  to 
identify  the  navigational  needs  of  the 
users  of  a  particular  waterway,  the 
present  adequacy  of  the  aids  system  in 
terms  of  those  needs,  and  what  is 
required  in  those  cases  where  the  users' 
needs  are  not  being  met.  The  WAMS 
process  also  looks  into  the  resources — 
physical,  financial,  and  personnel — 
needed  to  carry  out  the  Aids  to 
Navigation  program  responsibilities. 
The  analyses  of  each  waterway  and  the 
attendant  resources  are  then  integrated 
to  provide  documentation  for  both  day 
to  day  management  and  future  planning 
within  the«Aids  to  Navigation  program. 
Anchorage  7,  off  Marcus  Hook,  as 
defined  in  33  CFR  110.157(a)(8),  does 
not  correctly  delineate  the  anchorage  as 
currently  maintained  by  the  Army  Corps 
of  Engineers  nor  as  charted  by  the 
National  Ocean  Service.  The 
preferential  area  in  this  anchorage 
designated  for  the  use  of  vessels 
awaiting  quarantine  inspection  is 
vaguely  defined  and  may  not  provide 
adequate  room  for  modem,  large 
vessels.  This  proposal  will  correct  those 
discrepancies.  This  regulation  is  issued 
pursuant  to  33  U.S.C.  471  as  set  out  in 
the  authority  citation  for  all  of  Part  110. 


Regulatory  Evaluation 


This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(80(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (1X)T)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  fiill 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 

Procedures  of  DOT  is  unnecessary.  The 
asis  for  this  finding  is  that  Anchorage 
7  is  already  being  utilized  within  the 
boundaries  set  forth  in  this  proposal. 

Small  Entities 

Under  5  U.S.C  601  et  seq.,  known  as 
the  Regulatory  Flexibility  Act,  the  Coast 
Guard  must  consider  whether  this 
proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
Entities"  include  independently  owned 
and  operated  small  businesses  diat  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Since  the 
impact  of  this  proposal  is  expected  to  be 
minimal,  the  Coast  Guard  mil  certify 
under  5  U.S.C  605(b),  that  this 
proposal,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  Information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  is  anticipated  that  this 
proposed  rulemaking  will  not  raise 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

This  proposed  rulemaking  has  been 
thoroughly  reviewed  by  the  Coast  Guard 
and  determined  to  be  categorically 
excluded  from  further  environmental 
documentation  in  accordance  with 
section  2.B.2.C  of  Commandant    . 
Instruction  M16475  IB.  It  has  been 
determined  that  a  Categorical  Exclusion 
Determination  statement  is  not  required 
(see  59  FR  38654.  July  29, 1994). 


List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 
Proposed  Regulations 

In  consideration  of  the  foregoing.  Part 
110  of  Title  33.  Code  of  Federal 
Regulations  is  proposed  to  be  amended 
as  follows: 

PART110-4REVISEO] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C  471,  2030,  2035  and 
2071;  49  CFR  1.46  and  33  CFR  1.05-l(g). 
Section  110.1a  and  each  section  listed  in 
110.1a  are  also  issued  under  33  U.S.C  1223 
and  1231. 

2.  Section  110.157  is  amended  by 
revising  paragraph  (a)(8)  to  read  as 
follows: 

§110.157    Delawars  Bay  and  River. 

*        •        •        •        • 

(a)  •  •  * 

(8)  Anchorage  7  off  Marcus  Hook,  (i) 
On  the  southeast  side  of  the  channel 
along  Marcus  Hook  Range,  bounded  by 
a  line  connecting  the  following  points: 


Latitude 

39»49'17.254"  N 
39°48'39.984"  N 
39*47'45.309"  N 
39''47'43.111"N. 


Longitude 
75''22'50.0994'  W 
75*'23'1 7.238 "  \V 
75'25'01.278''  W 
75»26'00.186  •  W 


(DATUM:  NAD  83) 

(ii)  A  vessel  that  is  arriving  from  or 
departing  for  sea  and  that  requires  an 
examination  by  public  health,  customs, 
or  immigration  authorities  shall  anchor 
in  the  preferential  area  of  this  anchorage 
designated  for  the  use  of  vessels 
awaiting  quarantine  inspection,  this 
area  being  the  waters  bounded  by  the 
arc  of  a  circle  with  a  radius  of  366  yards 
and  with  the  center  located  at: 


Latitude 
39»48'46.334"  N 


Longitude 
75*23'26.881' 


W 


(DATUM:  NAD  83) 

(iii)  Should  the  remainder  of  the 
anchorage  be  in  use,  the  preferential 
area,  when  available,  may  be  used  by 
vessels  not  subject  to  quarantine 
inspection. 
•        •        •        • .       • 

Dated:  October  24, 1994. 
W.J.Ecker, 

Rear  Admiral.  U.S.  Coast  Guard  Commander, 
Fifth  Coast  Guard  District 
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33  CFR  Part  117 

ICGD08-«4-026] 

RiN2115-AE47 

Drawt)ridge  Operation  Regulation:  Red 
River.  LA 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  With  the  compleUon  of  locks 
and  dams  4  and  5  in  December  1994  by 
the  U.S.  Army  Corps  of  Engineers,  the 
Red  River  wll  be  open  for  commercial 
navigation  in  January  1995.  The  present 
regulation  requiring  all  bridges  up  to 
mile  177.9,  to  open  on  signal  with  at 
least  48-hours  advance  notice,  would 
severely  restrict  the  movement  of 
prospective  commercial  navigation  on 
the  waterway  and  would  create  a 
burden  on  the  bridge  owners.  The 
anticiftated  vessel  count  for  calendar 
year  1995  is  approximately  370.  but  is 
expected  to  increase  significantly  for 
calendar  year  1996.  At  the  request  of  the 
Red  River  Valley  Association,  the  Coast 
Guard  is  considering  a  change  to  the 
regulation  governing  the  operation  of  six 
drawbridges  across  the  Red  River 
located  between  mile  59.5  and  mile 
105.8.  Bridges  located  between  mile 
105.8  and  mile  234.4  will  remain  on  48- 
hours  advance  notice.  Bridges  located 
above  mile  234.4  need  not  be  opened  for 
the  passage  of  vessels.  This  action 
should  accommodate  the  needs  of 
vehicular  traffic  and  still  provide  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  December  23, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  Commander  (ob).  Eighth  Coast 
Guard  District,  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396,  or 
may  be  delivered  to  room  1313  at  the 
same  address  between  8  a.m.  and  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (504)  589-2965. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Wachter,  Bridge 
Administration  Branch,  at  the  address 
given  above,  telephone  (504)  58^2965. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

Interested  parties  are  invited  to 
participate  in  the  proposed  rulemaking 
by  submitting  written  views,  comments, 
or  arguments.  As  a  result  of  the 
imminent  completion  of  the  locks  and 
dams  on  the  Red  River  allowing 
commercial  navigation  by  January  1995, 
only  45  days  are  being  allowed  for 
comments  to  ensure  a  final  rule  is 
published  in  time  to  be  effective. 


UMI 
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Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  the  bridge  and  give  reasons  for 
concurrence  with  or  any  recommended 
change  in  this  proposal.  Persons 
desiring  acknowledgement  that  their 
comments  have  been  received  should 
enclose  a  stamped,  self-addressed 
postcard  or  envelope. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Eighth  Coast 
Guard  District  at  the  address  under 
AOORESSES:  The  request  should  include 
reasons  why  a  hearing  would  be 
beneficiaL  If  it  determines  that  the 
opportimity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

The  Commander.  Eighth  Coast  Guard 
District,  will  evaluate  all 
communications  received  and 
determine  a  course  of  fmal  action  on 
this  proposal.  The  proposed  regulation 
may  be  changed  in  the  light  of 
comments  received. 

Drafting  lafbnnatioa 

The  drafters  of  this  regulation  are  Mr. 
John  Wachter.  project  officer,  and  LT 
Elisa  Holland,  project  attorney. 

Background  and  Purpose 

With  the  completion  of  locks  and 
dams  4  and  5  in  December  1994.  by  the 
U.S.  Army  Corps  of  Engineers,  the  Red 
River  will  be  open  for  commercial 
navigation  in  January  1995.  As  a  result 
of  that  project,  the  mileage  of  the  Red 
River  has  changed.  All  mileages  referred 
to  in  this  regulaUon  are  post-project 
mileages.  The  entire  stretch  of  the  Red 
River  flowing  through  Louisiana  is 
presently  regulated  by  Section  117.135. 
which  is  cross  referenced  in  Section 
117.491.  With  the  Qnalization  of  this 
regulation,  the  Red  River  in  Louisiana 
will  be  governed  by  §  117.491.  Section 
117.135  will  be  amended  in  the  near 
future  to  reflect  this  change.  The  present 
regulation  requiring  ail  bridges  up  to 
mile  177.9  to  open  on  signal  with  at 
least  48-hours  advance  notice  would 
severely  restrict  the  movement  of 
prospective  commercial  navigation  on 
the  waterway.  Thus,  the  reason  for  the 
proposed  rule  change.  The  anticipated 
vessel  count  for  calendar  year  1995  is 
approximately  370.  but  is  expected  to 
increase  significandy  in  year  1996. 
Existing  operating  regulations  for 
bridges  from  mile  105.8  to  the  Arkansas 
border  at  approximately  mile  276 
remain  unchanged. 


Diacuaakia  of  Propoaed  Rules 

Six  bridges  in  Louisiana  across  the 
Red  River  are  affected  by  the  proposed 
rules: 

(1)  The  Louisiana  Department  of 
Transportation  (LDOTD).  vertical  lift 
span  bridge,  mile  59.5  on  SR  LA  107.  at 
Moncla.  Louisiana. 

(2)  The  Kansas  City  Southern  Railroad 
swing  span  bridge,  mile  88.0,  at 
Alexandria,  Louisiana. 

(3)  The  LDOTD  vertical  lift  span 
bridge,  mile  88.1,  on  SR  28  (Fulton 
Street),  at  Alexandria.  Louisiana. 

(4)  The  LDOTD  vertical  hft  span 
bridge,  mile  88.6,  on  US  165  (Jackson 
Street),  at  Alexandria,  Louisiana. 

(5)  The  Union  Pacific  Railroad  swing 
span  bridge,  mile  90.1,  at  Alexandria. 
Louisiana. 

(6)  The  LDOTD  swing  span  bridge, 
mile  105.8,  on  SR  8,  at  Boyce, 
Louisiana. 

All  of  these  drawbridges  will  be 
required  to  open  on  signal  for  passage 
of  vessels  with  at  least  8  hours  advance 
notice. 

An  exception  to  the  8  hours  notice 
requirement  exists  for  two  of  the 
bridges,  the  Kansas  Qty  Southern 
Railroad  swing  span  bridge,  nile  88.0, 
at  Alexandria,  and  the  Louisiana 
Department  of  Transportation  and 
Development  (LDOTD)  vertical  span 
bridge,  mile  88.6,  on  US  165  (Jackson 
Street),  at  Alexandria. 

For  openings  of  the  Kansas  Qty 
Southern  Railroad  swing  span  bridge  at 
mile  88.0.  on  a  Saturday  or  Sunday  (or 
Monday  if  it  is  a  federal  holiday),  notice 
must  be  given  by  4  p.m.  on  the  Friday 
afternoon  prior  to  the  desired  draw 
opening.  Additionally,  when  a  federal 
noliday  fails  on  a  weekday,  for  openings 
on  that  hoUday,  notice  must  be  given  by 
at  least  4  p.m.  on  the  day  prior  to  the 
hoUday.  Mariners  can  request  an 
opening  of  the  draw  by  calling  1-800- 
227-7028  at  any  time.  This  opening 
schedule  is  temporary.  A  new  highrise 
railroad  bridge  is  under  construction 
and  is  scheduled  to  be  completed  in 
mid- 1995.  At  that  time,  the  old  railroad 
drawbridge  will  be  removed  from  the 
waterway. 

As  for  the  LDOTD  vertical  span 
bridge,  mile  88.6.  on  US  165.  5ie  draw 
will  not  be  required  to  open  between  the 
hours  of  7  and  9  a.m..  and  from  4  to  6 

E.m.,  Monday  through  Friday,  excluding 
ohdays.  The  purpose  of  this  closure  is 
to  allow  nish  hour  vehicular  traffic  to 
cross  the  bridge.  Data  provided  by 
LDOTD  show  that  approximately  2070 
vehicles  cross  the  bridge  between  7  and 
9  a.m.  and  approximately  2300  vehicles 
cross  the  bridge  between  the  hours  of  4 
and  6  p.m.  During  the  past  12  months 


approximately  123  vessels  passed  fLe 
bridge.  That  breaks  down  to  about  10 
per  month  or  about  1  vessel  every  three 
days. 

Mariners  can  request  an  opening  of 
the  draws  of  the  LDOTD  bridges  located 
at  river  miles:  59.5, 88.1, 105.8  and 
177.9  by  calling  1-800-542-3509  at  any 
time.  Openings  of  the  Union  Pacific 
Railroad  swing  span  bridge,  mile  90.1, 
at  Alexandria,  can  be  requested  by 
caUing  (402)  636-7442  at  any  time. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  cost 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26.  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  may  include  (1)  small  business 
and  not-for-profit  organizations  that  are 
indef>endently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  Since 
the  proposed  rule  also  considers  the 
needs  of  local  commercial  fishing 
vessels,  the  economic  impact  is 
expected  to  be  minimal.  Therefore,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  proposal,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.). 

Federalism  Implications 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determmed  that 
the  proposed  rulemaking  does  not  have 
sufficient  fiaderalism  implications  to 


warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  p>aragraph 
2.B.2.  of  Commandant  Instruction 
M16475.1B.  this  proposal  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  Part  117  of  Title  33.  Code  of 
Federal  Regulations,  as  follows: 

PART  117— DRAWBRIDGE 
OPERATIONS  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C  499:  49  CFR  1.46;  33 
CFR  1.05-1  (g)(3);  section  117.255.  also  issued 
under  Uie  authority  of  Pub.  L.  102-587, 102 
Stat.  5039. 

2.  Section  117.491  is  revised  to  read 
as  follows: 

S  117.491    Red  River. 

(a)  The  draws  of  the  following  bridges 
shall  be  opened  on  signal  if  at  least  eight 
hours  notice  is  given: 

(1)  S107  bridge,  mile  59.5,  at  Moncla. 

(2)  S28  (Fulton  Street)  bridge,  mile 
88.1,  at  Alexandria, 

(3)  Union  Pacific  Railroad  bridge, 
mile  90.1.  at  Alexandria, 

(4)  S8  bridge,  mile  105.8,  at  Boyce. 

(b)  The  Kansas  City  Southern  Railroad 
bridge,  mile  88.0,  at  Alexandria  shall 
open  on  signal  if  at  least  eight  hours 
notice  is  given;  except  that,  for  openings 
on  Saturday  or  Sunday  and  Monday  if 

it  is  a  federal  holiday,  notice  must  be 
given  for  an  opening  of  the  draw  by  4 
p.m.  on  Friday;  and  in  the  event  a 
federal  holiday  falls  during  a  weekday 
other  than  Monday,  notice  must  be 
given  by  4  p.m.  the  day  prior  to  that 
holiday. 

(c)  The  draw  of  the  US  165  (Jackson 
St.)  bridge,  mile  88.6,  at  Alexandria, 
shall  open  on  signal  if  at  least  eight 
hours  notice  is  given;  except  that,  from 
7  a.m.  to  9  a.m.  and  from  4  p.m.  to  6 
p.m.  the  draw  need  not  be  opened 
Monday  through  Friday  except 
holidays. 

(d)  The  draws  of  the  bridges  from  mile 
105.8  through  mile  234.4  shall  open  on 
signal  if  at  least  48  hours  notice  is  given. 


(e)  The  draws  of  the  bridges  from  mile 
234.4  to  mile  276  need  not  be  opened 
for  passage  of  vessels. 

(f)  When  a  vessel  which  has  given 
notice  fails  to  arrive  at  the  time 
specified  in  the  notice,  the  drawtender 
shall  remain  on  duty  for  up  to  two 
additional  hours  to  open  the  draw  if  that 
vessel  appears.  After  that  time,  a  new 
notice  of  the  appropriate  length  of  time 
is  required. 

Dated:  October  24. 1994. 
R.C.  North, 

Fear  Admiral,  U.S.  Coast  Guard  Commander, 

Eighth  Coast  Guard  District 

(FR  Doc.  94-27676  Filed  11-7-94;  8:45  am] 
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33  CFR  Part  117 

[CGD05-94-076] 

RIN2115-nAE47 

Drawbridge  Operation  Regulations; 
Atlantic  Intracoastal  Waterway,  Scotts 
Hill.  NC 

AGENCY:  Coast  Guard,  IX)T. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  is 
considering  a  change  to  the  regulations 
that  govern  the  operation  of  the  Figure 
Eight  Island  swingbridge.  across  the 
Atlantic  Intracoastal  Waterway,  mile 
278.1,  located  in  Scotts  Hill.  North 
Carolina,  by  restricting  recreational 
vessels  to  bridge  openings  every  half 
hour.  This  change  is  being  considered 
due  to  the  increased  volume  of 
vehicular  traffic  crossing  this  bridge. 
The  proposed  changes  to  these 
regulations  are,  to  the  extent  practicable 
and  feasible,  intended  to  provide  for 
regularly  scheduled  drawbridge 
openings  to  help  reduce  motor  vehicle 
traffic  delays  and  congestion  on  the 
roads  and  highways  Unked  by  this 
drawbridge,  while  still  providing  for  the 
reasonable  needs  of  navigation. 
DATES:  Comments  must  be  received  on 
or  before  January  9, 1994. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (ob),  Fifth  Coast  Guard 
District,  431  Crawford  Street, 
Portsmouth.  Virginia  23704-5004,  or 
may  be  delivered  to  room  109  at  the 
same  address  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  telephone  number 
is  (804)  398-6222.  Comments  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  109,  Fifth  Coast  Guard  District. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
Fifth  Coast  Guard  District.  (804)  398- 
6222. 


SUPPt-EMENTARY  INFORMATION: 
Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  rulemaking 
(CGD05-94-O76)  and  the  specific 
section  of  this  proposal  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  not  practical,  a 
second  copy  of  any  bound  material  is 
requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  WTiting  to  the  Commander 
(ob)  at  the  address  under  ADDRESSES. 
The  request  should  include  reasons  why 
a  hearing  would  be  beneficial,  if  it 
determines  that  the  opportunity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Bill  H. 
Brazier,  Project  Officer,  and  LCDR  C.  A. 
Abel.  Project  Attorney,  Fifth  Coast 
Guard  District. 

Background  and  Purpose 

The  Figure  Eight  Beach  Homeowners 
Association,  Inc.  has  requested  that 
openings  of  the  swingbridge  across  the 
Atlantic  Intracoastal  Waterway,  mile 
278.1.  located  in  Scotts  hill,  North 
Carolina,  be  restricted  tor  recreational 
vessels  due  to  the  inu-ease  in  vehicular 
traffic.  Currently,  this  bridge  opens  on 
signal  at  all  times.  The  Coast  Guard  is 
proposing  to  reduce  the  required  bridge 
openings  for  recreational  vessels  horn 
"on  demand"  to  every  half  hour.  The 
bridge  will  continue  to  open  on  signal 
at  all  other  times  tor  all  other  vessels. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
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Budget  under  that  order,  it  U  not 
signiHcant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (TX3T)  (44  FR  11040: 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
regulatory  evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 


PART1 17— ORAWBRIDQE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 


33  use  499:  49  CFR  1.46.  33 
CFR  1  0$-l(g);  (BCtioa  117.255  aho  issued 
under  the  authority  of  Pub.  L.  102-S87. 106 
Stat.  5039. 

2.  In  Section  117.821.  paragraph  (b)(4) 
and  (5)  are  redesignated  as  (b)(5)  and  (6) 
respectively  and  new  paragraph  (bM4)  is 
added  to  read  as  follows: 


Under  the  Regulatory  Flexibility  Act 
(5  U.S.C  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 

and  operated  small  businesses  that^n aiitneied  on  the  hour  and  half  hour. 

not  dominant  in  their  field  and  that  ■        « 

otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C  603(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 


f117.S21    AttanOc  Intraeontal  Waterway. 
Albemarle  Sourtd  to  Sunset  Beach. 

•        •        •        •        * 

(b)  •  •  * 

(4)  Figure  Eight  Swing  Bridge,  mile 
278.1.  at  Scotts  Hill.  NC.  must  open  if 


Outed:  October  18. 1994. 
MJCCaia. 

Captain.  US  Coasi Guvrd. Commands:  Fifth 
Coast  Guard  District. 

(FR  Doc.  94-27671  Fil«NJ  11-7-94;  8:45  ami 
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Collection  of  information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  has  determined  that  this 
proposal  does  not  have  sufFicient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Enyiroament 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.aL(32Me)  of  Commandant 
Instruction  M1647S.1B.  this  rule  is 
categorically  excluded  from  further 
envinMimental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Snbiecto  in  33  CFR  Part  117 

Bridges. 

Regttlatioos 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  Title  33.  Coda  of  Federal  Regulations 
as  foUowK 


33  CFR  Part  165 

[COt>07-«4-«M] 

RIN2115-AE4« 

Regulated  Navigation  Area;  Tampa  Bay 

^OatCf:  Coast  Guard.  DOT. 

ACTKM:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  regulations  requiring  certain 
vessels  to  make  sectuity  broadcasts 
wiien  approaching  or  reaching  reporting 
points  within  Tampa  Bay.  The  required 
security  broadcasts  are  expected  to 
minimize  the  hazards  associated  with 
navigation  in  Tampa  Bay  and  enhance 
safety  by  making  vessel  operators  aware 
of  the  movements  of  other  vessels  in  the 
area.  This  action  proposes  to  establish 
permanent  regulations  governing  vessel 
security  broadcasts  previously  followed 
on  a  voluntary  basis.  Required 
participation  in  the  security  broadcast 
program  will  help  prevent  collisions.  A 
permanent  rule  will  provide  the  widest 
availability  possible  to  the  public  and 
maritime  community. 
DATES:  Comments  must  be  received  on 
or  before  January  9. 1995. 
AOOftESSCS:  Comments  should  be 
mailed  to  Commanding  OfTicer,  Marine 
Safiaty  Office  Tampa,  15S  Columbia 
Drive.  Tampa.  FL  33606-3596.  The 
comments  and  other  materials 
referenced  in  this  notice  will  be 
available  for  inspection  and  copying  at 
155  Columbia  Drive,  Tampa.  FL. 


telephone  (813)  228-2189.  Normal 
ofHce  hours  are  between  7:30  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
federal  holidays.  Comments  may  also  be 
hand-delivered  to  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Junior  Grade  ICR.  Slotten, 
Coast  Guard  Marine  Safety  Office 
Tampa  at  (813)  228-2189. 
SUPPtfMENTARV  INFORMATION:  The  Coast 
Guard  encourages  interested  parties  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  notice 
ICGD07-94-0941  and  the  spe<:inc 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Receipt  of  comments 
will  be  acknowledged  if  a  stamped  self- 
addressed  postcard  or  envelope  is 
enclosed.  All  comments  received  before 
the  expiration  of  the  comment  period 
will  be  considered  before  final  action  is 
taken  on  this  proposal. 

The  proposed  rules  may  be  changed 
in  light  of  the  comments  received.  The 
Coast  Guard  plans  no  public  hearing, 
but  one  may  be  held  if  written  requests 
for  a  hearing  are  received.  The  requests 
should  include  reasons  why  a  hearing 
would  be  beneficial.  If  a  determination 
is  made  that  the  opportunity  to  make 
oral  presentations  will  aid  the 
rulemaking  process,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  notice  in  the 
Federal  Register. 

Drafting  information 

The  drafters  of  the  notice  are 
Lieutenant  Commander  Janet  B. 
Gammon,  project  officer,  Coast  Guard 
Marine  Safety  Office  Tampa,  and 
Lieutenant  Jacqueline  M.  Losego. 
Seventh  Coast  Guard  District  I^al 
Office. 

Discission  ofi>roposed  Regulations 

As  the  result  of  marine  casualties 
occurring  in  the  Tampa  Bay  entrance 
channels,  the  Greater  Tampa  Bay 
Marine  Advisory  Council  has  proposed 
that  the  existing  voluntary  security 
broadcast  program  established  in  the 
Coast  Pilot  be  made  mandatory.  This 
security  broadcast  program  gives 
masters,  pilots,  and  persons  in  charge  ot 
vessels  real-time  information  on  the 
density  of  marine  traffic  in  Tampa  Bay 
as  required  by  33  CFR  164.ll(p)(5).  The 
security  broadcast  program  also 
supplements  the  Vessel  Bridge  to  Bridge 
Radiotelephone  Regulations  contained 
in  33  CFR  28.  The  Captain  of  the  Port 
has  determined  that  these  requirements 
are  necessary  to  reduce  the  likelihood  ot 


any  adverse  incidents  while  transiting 
Tampa  Bay.  The  chance  of  a  collision 
will  be  further  minimised  by  requiring 
masters,  pilots  or  persons  in  charge  of 
all  vessels  over  50  meters  in  length  to 
make  security  broadcasts  when 
approaching  or  reaching  the  broadcast/ 
report  points  specifically  listed  under 
"I*ropoced  Regulations." 

Ncrthing  in  these  procedures  would 
supersede  the  Navigation  Rules  or 
relieve  the  Master  or  person  in  charge  of 
a  vessel  of  responsibility  for  the  safe 
navigation  of  the  vessel. 

Regulatory  Evalnation 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Onice  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  poUcies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  fiiU 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
security  broadcast  system  has  be«i 
followred  on  a  voluntary  basis  by 
primary  users  for  at  least  five  (5)  years, 
and  all  vessels  afiected  are  required  by 
33  CFR  26  to  have  radiotelephone 
equipment 

Since  die  impact  of  this  is  e^qiected  to 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Enviroameirtal  bipact 

The  U.S.  Coast  Guard,  the  lead  federal 
agency  for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA).  has 
determined  this  action  to  be 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  has  been  prepared 
in  accordance  with  Section  23.2.C  of 
COMDTINST  M16475.1B.  NEPA 
Implementing  Procedures. 

List  ofSubiects  in  33  CFR  Part  16S 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seauity  measures. 
Waterways. 

Proposed  Regulations 

In  coBsideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  16S 
of  Title  33.  Code  of  Federal  Itagulations 
as  folknfvs: 


PART  165— {AMB4DEOI 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Aathorily:  33  U.S.C  1231;  50  U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.0S-l(g).  6i>4-l. 
6.04-6  and  160.5. 

2.  A  new  §  165.753  is  added  to  read 
as  follows: 

§165.753    Tampa  Bay,  FL;  ReguMad 
Navigation  Area. 

(a)  Location.  The  following  is  a 
regulated  navigation  area  (RNA):  All  of 
the  navigable  waters  of  Tampa  Bay, 
Hillsborough  Bay  and  Old  Tampa  Bay. 
including  all  navigable  waterways 
tributary  thereto.  Also  included,  are  the 
waters  of  Egmont  Channel,  Gulf  of 
Mexico,  from  Tampa  Bay  to  the  sea 
buoy,  Tampa  Bay  Lifted  Whistle  Buoy 
T.  LLNR  18465. 

(b)  Regulations.  The  master,  pilot,  or 
person  in  charge  of  any  vessel  of  50 
meters  or  greater  in  length  shall  give  a 
security  broadcast  on  VHF-FM  Channel 
13  at  the  broadcast/reporting  points 
listed  below: 

(1)  Prior  to  getting  underway  from  any 
berth  or  anchorage. 

(2)  Prior  to  entering  Egmont  Channel 
bom  seaward. 

(3)  Prior  to  passing  Egmont  Key  in  any 
direction; 

(4)  Prior  to  transiting  the  Sunshine 
Skyway  Bridge  in  either  direction; 

(5)  I^or  to  transiting,  in  any 
direction,  the  intersection  of  Tampa  Bay 
Cut  F  Channel,  Tampa  Bay  Cut  G 
Channel  and  Gadsden  Point  Cut 
Channel; 

(6)  IMor  to  anchoring  or  approaching 
a  berth  for  docking. 

(7)  Prior  to  tending  hawser. 

(6)  Prior  to  passing  Point  Pinellas , 
Channel  Light  1  in  either  direction. 

(c)  Each  security  call  required  by  this 
section  shall  be  made  in  the  English 
language  and  will  contain  the  following 
information: 

(1)  Name  of  vessel; 

(2)  If  engaged  in  towing,  the  nature  of 
the  tow; 

(3)  Present  location: 

(4J  Direction  of  Movement:  and, 
(5)  The  nature  of  any  hazardous 

conditions  as  defined  by  33  CFR 

160.203. 

(d)  Nothing  in  these  regulations  shall 
supersede  either  the  International 
Regulations  for  Preventing  Collisions  at 
Sea.  1972  (72  GOLREGS)  or  die  hiland 
Navigation  Rules,  as  applicable,  or 
relieve  the  Master  or  person  in  charge  of 
a  vessel  of  responsibility  for  the  safe 
navigation  of  the  vassaL 


Dated:  October  18. 1994. 
P.f.Caidad. 

Captain  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District. 
[FR  Doc  94-27673  Piled  11-7-94;  8:45  am) 
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33  CFR  Part  165 

[CQD01-«4-153i 

RIN211S-AA97 

Safety  Zona;  South  Street  Seaport, 
New  Years  Eva  Fireworks,  East  River, 
NY 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposed  to 
establish  a  temporary  safety  zone  for  a 
fireworks  program  located  in  the  East 
River.  New  York.  If  adopted,  tiiis  event 
will  take  place  from  11:30  p.m.  on 
December  31, 1994,  to  12:45  a.m.  on 
January  1. 1995.  This  proposed 
regulati'on  would  close  all  waters  of  the 
East  River  south  of  the  Brooklyn  Bridge 
and  north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3.  Brooklyn.  This 
safety  zone  would  preclude  all  vessels 
from  transiting  this  portion  of  the  East 
River  and  is  needed  lo  protect  the 
boating  public  from  the  hazards 
associated  with  fireworks  explodii^  in 
the  area. 

DATES:  Comments  must  be  received  on 
or  before  December  8, 1994. 
ADDRESSES:  Comments  should  be 
mailed  to  U.S.  Coast  Guard  Group,  New 
York,  Bldg.  108.  Governors  Island,  New 
York  10004-5096,  or  may  be  delivered 
to  the  Planning  and  Readiness  Division. 
Bldg.  108,  b^ween  8  a.m.  and  4  p.m.. 
Monday  through  Friday,  except  Federal 
holidays. 

Any  person  wishing  to  visit  the  ofiice 
must  contact  the  Plaxming  and 
Readiness  Division  at  (212)  688-7934  to 
obtain  advance  clearance  due  to  the  feet 
that  Governors  Island  is  a  miUtary 
installation  with  limited  access. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Lieutenant  R.  Trabocchi.  Planrung  and 
Readiness  Division  Officer,  Coast  Guard 
Group  New  York  (212)  668-7934. 

SUPPLBNENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rul«naking  by  submitting  written  data, 
views,  or  arguments.  A  30-day  comment 
period  is  deemed  to  be  sufficiently 
reasonable,  notice  to  all  interested 
persons.  Since  this  proposed  a 

culemaking  is  neither  oomplex  nor      40 
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technical,  a  longer  comment  period  is 
deemed  to  be  unnecessary  and  contrary 
to  the  public  interest.  Any  delay  in 
publishing  a  final  rule  would  effectively 
cancel  this  event.  Cancellation  of  this 
event  would  be  contrary  to  public 
interest. 

Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  notice  (CGDOl-94-153) 
and  the  specific  section  of  the  proposal 
to  which  their  comments  apply,  and 
given  reasons  for  each  comment. 
Persons  wanting  acknowledgement  of 
receipt  of  comments  should  enclose  a 
stamped,  self-addressed  postcard  or 
envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period,  h  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing;  however, 
persons  may  request  a  public  hearing  j^y 
writing  to  the  Planning  and  Readiness 
Division  at  the  address  under 
ADDRESSES.  If  it  is  determined  that  the 
opportunity  for  oral  presentations  will 
aid  this  rulemaking,  the  Coast  Guard 
will  hold  a  public  hearing  at  a  time  and 
place  announced  by  a  later  noticetn  the 
Federal  Register. 

Drafting  Information 

The  drafters  of  this  notice  are  LT  R 
Trabocchi,  Project  Manager,  Captain  of 
the  Port,  New  York  and  IXDR  J.  Stieb, 
Projet:1  Attorney,  First  Coast  Guard 
District.  Legal  Office. 

Background  and  Purpose 

South  Street  Seaport,  Inc.,  submitted 
an  application  to  hold  a  fireworks 
program  in  the  waters  of  the  East  River, 
New  York,  between  Pier  16.  Manhattan 
and  Pier  1,  Brooklyn.  If  adopted,  this 
regulation  would  establish  a  temporary 
safety  zone  in  the  waters  of  the  East 
River  south  of  the  Brooklyn  Bridge  and 
north  of  a  line  drawn  from  Pier  9, 
Manhattan  to  Pier  3,  Brooklyn  from 
11:30  p.m.  on  December  31, 1994,  to 
12:45  a.m.  on  January  1,  1995.  This 
safety  zone  would  preclude  all  vessels 
from  transiting  this  portion  of  the  East 
River  and  is  needed  to  protect  boaters 
from  the  hazards  associated  with 
fireworks  exploding  in  the  area. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
signiHcant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 


Transportation  (DOT)  (44  FR  11040; 
February  26. 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  If 
adopted,  this  safety  zone  will  close  a 
portion  of  the  East  River  to  all  vessel 
traffic  between  11:30  p.m.  on  December 
31, 1994,  and  12:45  a.m.  on  January  1, 
1995,  unless  extended  or  terminated 
sooner  by  the  Captain  of  the  Port,  New 
York.  Although  this  regulation  would 
prevent  traffic  from  transiting  this  area, 
the  effect  of  this  regulation  would  not  be 
signiRcant  for  several  reasons.  Due  to 
the  limited  duration  of  the  event;  the 
late  hour  of  the  event;  the  extensive, 
advance  advisories  that  will  be  made  to 
the  affected  maritime  community  to 
allow  for  the  scheduling  of  transits 
before  and  after  the  event;  and  that 
pleasure  craft  and  some  commercial 
vessels  can  take  an  alternate  route  via 
the  Hudson  and  Harlem  Rivers,  the 
Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632). 

For  reasons  set  forth  in  the  above 
Regulatory  Evaluation,  the  Coast  Guard 
exf>ects  the  impact  of  this  proposal  to  be 
minimal.  The  Coast  Guard  certifies 
under  5  U.S.C  605(b)  that  this  proposal 
will  not  have  a  signiHcant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501). 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612  and  has  determined  that 
this  proposal  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 


Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  included  in  the  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Pn^HMed  Regulations 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231;  50  U.S.C  191; 
33  CFR  1.0S-l(g).  6.04-1. 6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-153. 
is  added  to  read  as  follows: 

f105.T01-153    Safety  Zone;  Soutit  Street 
Seaport.  New  Years  Eve  Fireworks.  East 
River.  NY. 

(a)  Location.  All  waters  of  the  East 
River,  New  York,  south  of  the  Brooklyn 
Bridge  and  north  of  a  line  drawn  from 
Pier  9,  Manhattan  to  Pier  3,  Brooklyn. 

(b)  Effective  period.  This  section  is 
effective  from  11:30  p.m.  on  December 
31,  1994,  to  12:45  a.m.  on  January  1, 
1995,  unless  extended  or  terminated 
sooner  by  the  Coast  Guard,  Captain  of 
the  Port.  New  York. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  (>ersons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  personnel. 
U.S.  Coast  Guard  patrol  persoimel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  October  27, 1994. 

T.  H.  Gilmour, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart180 
[OPP-300366;  FRL-4919-41 
RiN  2070-AC18 

Pesticide  Tolerances  for  2,3-Dihydro- 

2^-Oimethyl-7-Benzofuranyl-N- 

MethytcarljamaM 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  a  time-limited  tolerance  for 
residues  of  the  insecticide  2,3-dihydro- 
2,2-dimethyl-7-benzofurany!-N- 
methylcarbamate  (common  name 
"caibofuran")  and  its  metabolites  in  or 
on  canola  at  1.00  part  per  million  (ppm) 
with  an  expiratlci  date  of  2  years  after 
the  beginning  of  the  effective  date  of  a 
final  rule  based  on  this  proposal.  EPA 
is  issuing  this  proposal  on  its  own 
initiative. 

DATES:  Comments,  identified  by  the 
document  control  number,  (OPP- 
300366],  must  be  received  on  or  before 
Decembers.  1994. 
ADDRESSES:  Comments  may  be 
submitted  to:  Public  Docket  and 
Freedom  of  Information  Section,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  401  M  St..  SW.. 
Washington,  DC  20604.  In  person,  bring 
comments  to:  Rra.  1126,  CM  #2, 
Arlington.  VA  22202.  Information 
submitted  as  a  comment  concerning  this 
document  may  be  claimed  confidential 
by  marking  any  part  or  all  of  that 
information  "Confidential  Business 
Information"  (CBI). 

Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  the  EPA 
without  prior  notice.  All  ivritten 
comments  will  be  available  for  public 
inspection  in  Rm.  1128  at  the  address 
given  below,  firom  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  n)RT>«R  INFORMATION  CONTACT:  By 
mail:  Dennis  H.  Edwards.  Jr..  Product 
Manager  (PM)  19.  Registration  Division 
(7505C),  Environmental  Protection 
Agency.  401  M  St.  SW.,  Washington. 
DC  20460.  Office  location  and  telephone 
number:  Rm.  20?.  CM  #2, 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  (703)- 
305-6386. 


SUPPLEMENTARY  INFORMATION:  On  its 
own  initiative  and  pursuant  to  section 
408(e)  of  the  FederalPood,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  EPA  is  proposing  a  time- 
limited,  regionally  restricted  tolerance 
for  the  residues  of  carbofuran  on  canola 
at  1.00  ppm.  EPA  is  proposing  the 
tolerance  because  at  the  present  time, 
canola  treated  with  carbofuran  may  not 
be  processed  in  the  U.S.  and  must  be 
exported  to  Canada.  There  are  currently 
three  Special  Local  Need  registrations 
under  section  24(c)  of  the  Federal 
Insecticide  Fungicide,  and  Rodenticide 
Act.  7  U.S.C  136v(c).  Registrations  will 
be  regionally  restricted  to  Idaho. 
Minnesota,  Montana,  North  Dakota,  and 
Washington. 

Ail  relevant  materials  have  been       ' 
evaluated.  The  toxicology  data 
considered  in  support  of  the  tolerance 
include: 

1.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  a  no- 
observed-effect  level  (NOEL)  of  1.0 
milligram  (mg)/kilogram  (kg)  of  body 
weight  (bwt)  per  day  (20  ppm)  for 
cholinesterase-inhibition  (CHE)  and 
systemic  effects,  negative  for  oncogenic 
effects  at  the  levels  tested  (0. 10.  20.  and 
100  ppm). 

2.  A  2-year  chronic  feeding/ 
oncogenicity  study  in  the  mouse  with  a 
NOEL  of  3.0  mg/kg  bvrt/day  (20  ppm  J 
for  CHE.  a  NOEL  of  18.75  mg/kg  bwt/ 
day  (125  ppm)  for  systemic  effects,  and 
negative,  for  oncogenic  effects  at  all 
levels  tested  (0,  20,  125.  and  500  ppm). 

3.  A  1-year  dog  feeding  study  with  a 
NOEL  of  0.5  mg/kg  (20  ppm). 

4.  A  three-generation  rat  reproduction 
study  with  a  NOEL  of  1.0  mg/kg  (20 
ppm). 

5.  Two  rat  teratology  studies  which 
were  negative  for  teratogenic  effects  at 
up  to  1.2  mg/kg  bv»rt/day  and  160  ppm 
and  NOEL'S  for  fetotoxicity  of  1.2  mg/ 
kg  and  60  ppm. 

6.  A  rabbit  teratology  study  which 
was  negative  for  teratogenic  and 
fetotoxic  effects  at  2.00  mg/kg  and 
mutagenicity  testing  which  showed 
carbofuran  not  to  be  mutagenic 

There  is  no  cancer  risk  associated 
with  the  use  of  this  chemical 
Carbofuran  has  not  been  shown  to 
produce  carcinogenic  effects  in  two 
species. 

The  reference  dose  (RiD),  based  on  a 
1-year  dog  feeding  study  with  a  NOEL 
of  0.5  mg/kg  bwt/day  and  an  uncertainty 
factor  of  100,  is  calculated  to  be  0.003 
mg/kg  bvrt/day.  The  theoretical 
maximum  residue  contribution  (TMRC) 
from  the  current  tolerances  is  0.005163 
mg/kg/day.  The  percent  reference  dose 
(Rfl})  for  the  overall  U.S.  population  is 
104%,  for  nonnursing  infants  it  is 


263%.  and  for  children,  ages  1-6.  it  is  . 
238%.  The  proposed  tolerance  will  add 
t).000077  mg/kg/day  to  the  TMRC  and 
1.5%  to  the  overall  RfD.  The  dietary  risk 
from  all  uses  of  carbofuran  is 
overestimated  since  it  was  assumed  that 
all  residues  are  at  tolerance  level 
(anticipated  residues  were  not  used]  and 
100%  of  all  crops  were  treated.  Before 
any  additional  permanent  tolerances 
will  be  considered,  the  RfD  must  be 
refined  by  use  of  anticipated  residues 
and  realistic  percent  crop  treated  values. 
The  Agency  will  not  establish  any  new 
tolerances  for  carbofuran  until  the 
TMRCs  for  the  overall  U.S.  population 
and  its  subgroups  are  below  the 
reference  dose. 

The  tolerance  would  be  established 
for  2  years,  with  an  expiration  date  of 
2  years  after  the  beginning  of  the 
effective  date  of  a  final  rule  based  on 
this  proposal.  The  Interregional 
Research  Project  No.  4  (IR-4)  is 
currently  conducting  new  residue  trials 
and  plans  to  submit  a  petition  for  a 
permanent  tolerance  in  early  1995. 
However,  because  of  the  known  hazard 
to  carbofuran  to  birds  and  wildlife.  EPA 
will  not  establish  a  permanent  tolerance 
until  the  Agency  has  fully  evaluated 
risks  to  wildlife. 

The  nature  of  the  residue  in  plants 
and  animals  is  adequately  understood 
for  the  purposes  of  this  time-limited 
tolerance.  Adequate  analytical  methods 
for  enforcement  are  available  in  the 
Pesticide  /Vnaljlical  Manual.  Volume  11 
(PAM  II).  Carbofuran,  per  se,  is 
recovered  under  FDA's  multiresidue 
protocols  A  and  D. 

This  pesticide  is  considered  useful  for 
the  purposes  for  which  the  tolerance  is 
sought.  Based  on  the  above  information 
considered  by  the  Agency,  the  tolerance 
established  by  amending  40  CFR  part 
180  would  protect  the  public  health. 
Therefore,  it  is  proposed  that  the 
tolerance  be  established  as  set  forth 
below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  FIFRA.  as 
amended,  which  contains  any  of  the 
ingredients  listed  herein,  may  request 
within  30  days  after  publication  of  this 
document  in  the  Federal  Register  that 
this  rulemaking  proposal  be  referred  to 
an  Advisory  Committee  in  accordance 
with  FFDCA  section  408(e). 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  notation  indicating  the  document 
control  number.  IOPP-300366].  All 
written  comments  filed  in  response  to 
this  document  will  be  available  in  the 
Public  Docket  and  Freedom  of 
Information  Section,  at  the  address 


UMI 
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given  above  from  0  a.in.  to  4  pjn.. 
Monday  through  Friday,  except  legal 
holidays. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L  96- 
354.  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  exemptions 
from  tolerance  requirements  do  not  have 
a  signiHcant  economic  impact  on  a 
substantial  number  of  small  entities.  A 
certification  statement  of  this  effect  was 
published  in  the  Federal  Register  of 
May  4.  1981  (46  FR  24950). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  October  27. 1994. 

Stephen  L.  JohiiMm, 

Director.  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  as  follows: 

Authority:  21  U.S.C  346a  and  371. 

2.  In  %  180.254.  by  adding  new 
paragraph  (c).  to  read  as  follows: 

1180.254    2,»-D<)tydro-2.2-<»in«t»iyt-7- 
beiuofurany1-M-metttylcart>amate; 
lolafncai  tor  raskliMS. 

•  •  •  • 

• 

(c)  A  time-limited  tolerance  (of  2 
years)  with  regional  registration,  as 
defined  in  §  180.1(n),  is  established  for 
the  combined  residues  of  the  insecticide 
carbofuran  (2,3-dihydro-2.2Hdimethyl-7- 
benzofuranyl-N-methylcarbamate).  its 
carbamate  metabolite-2.3-dihydro-2.2- 
dimethyl-3-hydroxy-7-benzomranyl-N- 
methylcarbamate.  and  its  phenolic 
metabolites  2.3-dihydro-2.2-dimethyl-7- 
benzofuranol.  2.3-dihydro-2,2-dimethyl- 
3-oxo-7-ben2ofuranol  and  2,3-dihydro- 
2,2-dimethyl-3.7-benzofurandiol  in  or 
on  the  following  raw  agricultural 
commodity: 


Conwnodity 


Parts  per 
mMion 


Canoia  (of  which  no  more  than 
,     0.2  ppm  is  caitoamate) 


1.00 
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40OFRPart300 
[FRL-6090-8] 

National  Oil  and  Hazardous 
Sutistances  Pollution  Contingency 
Plan;  National  Priorities  Ust 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Intent  to  delete  Kent 

Qty  Mobile  Home  Park  Site  from  the 

National  Priorities  List:  request  for 

comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  5  announces  its 
intent  to  delete  the  Kent  Gty  Mobile 
Home  Park  Site  ("the  Kent  City  Site") 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comment  on  this 
action.  The  NPL  constitutes  appendix  B 
of  40  CFR  part  300  which  is  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabihty  Act  of  1980 
(CERCLA).  as  amended.  This  action  to 
delete  the  Kent  Qty  Site  from  the  NPL 
is  proposed  because  EPA.  in 
consultation  with  the  State  of  Michigan, 
has  determined  that  no  further  remedial 
action  under  CERCLA  is  appropriate  at 
the  Site. 

DATES:  Comments  concerning  the 
proposed  deletion  of  the  Kent  City  Site 
from  the  NPL  may  be  submitted  by 
December  8. 1994. 

AOOAESSES:  Comments  may  be  mailed 
to:  Betty  G.  Levis,  Remedial  Project 
Manager  (HSRW-6));  Waste 
Management  Division:  Remedial 
Response  Branch  WI/MI;  U.S. 
Environmental  Protection  Agency. 
Region  5;  77  West  Jackson  Boulevard; 
Chicago.  IL  60604-3590. 
FOR  nWTHER  INFORMATION  CONTACT. 
Betty  G.  Lavis,  Remedial  Project 
Manager,  at  (312)  886-4784;  or  Derrick 
Kimbrough.  Community  Relations 
Coordinator  at  (312)  886-9749  or  toll- 
free  at  (800)  621-8431.  9  a.m.  to  4:30 
p.m.  Central  Time. 
SUPPLEMENTARY  INFORMATION: 
Compreheniiive  information  on  the  Kent 
City  Site  is  available  for  public  review 
in  the  docket  EPA  Region  5  has 
prepared,  which  contains  the 
documents  and  information  EPA 
reviewed  in  the  decision  to  propose  to 
delete  the  Kent  City  Site  from  the  NPL 
The  docket  is  available  for  public 
review  during  normal  business  hours  at 
the  EPA  docket  room  and  at  the  Kent 
Qty  Library  located  at  43  South  Main 
Street  in  Kent  Qty.  Michigan.  To  obtain 
copies  of  dociunents  in  the  docket 


contact  Betty  G.  Lavis.  Remedial  Project 
Manager,  at  (312)  886-4784  or  Derrick 
Kimbrough.  Community  Relations 
Coordinator  at  (312)  886-9749  or  toll- 
free  at  (800) 621-8431. 

Table  •fConieiits 

L  Introduction 
Q.  NPL  Deletion  Criteria 
in.  Deletion  Pnxedures 
IV.  Basis  for  Intended  Deletion  of  the  Kent 
City  Site. 

L  Introduction 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Region  V  announces  its 
intent  to  delete  the  Kent  Qty  Mobile 
Home  Park  Site  ("the  Kent  City  Site") 
from  the  National  Priorities  List  (NPL). 
which  constitutes  appendix  B  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Flan  (NCP)  and 
requests  public  comment  on  this  action. 

The  EPA  identifies  sites  that  may 
present  a  signiflcant  risk  to  public 
health,  welfare,  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  remedial  actions  financed  by 
the  Hazardous  Substances  Response 
Trust  Fund  (Fund)  or  responsible 
parties.  Pursuant  to  40  CFR 
300.425(e)(3).  any  site  deleted  from  the 
NPL  remains  eligible  for  further  Fund- 
financed  responses,  and  for  re-listing  on 
the  NPL.  if  conditions  at  the  site  ever 
warrant  such  action. 

The  EPA  will  accept  comments 
concerning  the  proposal  to  delete  the 
Kent  City  Site  from  the  NPL  for  thirty 
(30)  days  after  publication  of  this  notice 
in  the  Federal  Register. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e).  sites  may  be  deleted  from 
the  NPL  where  no  further  responses 
under  CERCLA  are  appropriate.  In 
making  this  determination.  EPA 
typically  considers:  whether  responsible 
or  other  parties  have  implemented  all 
appropriate  response  actions;  whether 
all  appropriate  Fund-flnanced  responses 
under  CERCLA  have  been  implemented 
and  no  further  response  action  by 
responsible  forties  is  appropriate;  or  ^^ 
whether  the  release  of  hazardous 
substances  poses  no  significant  threat  to 
public  health  or  the  environment, 
thereby  eliminating  the  need  for 
remedial  action. 

Prior  to  deciding  to  delete  a  site.  EPA 
must  frrst  determine  that  the  remedy,  or 
existing  site  conditions  at  the  sites 
where  no  action  is  requir^.  is 
protective  of  public  health,  welfare,  and 
the  environment.  In  addition. 
§  300.425(e)(2)  of  the  NCP  provides  tiiat 


no  site  shall  be  deleted  from  the  NPL 
until  the  state  in  which  the  site  is 
located  has  concurred  on  the  proposed 
deletion. 

Deletion  of  a  site  frt>m  the  NPL  does 
not  preclude  eligibility  for  subsequent 
Fund-financed  actions  if  future 
conditions  warrant  such  actions. 
Section  300.42(e)(3)  provides  that 
whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL.  the 
site  shall  be  restored  to  the  NPL  without 
application  of  the  hazard  ranking 
system  (HRS). 

Deletion  of  sites  from  the  NPL  does 
not  in  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Furthermore,  deletion  from  the  NPL 
does  not  in  any  way  alter  EPA's  right  to 
take  enforcement  actions,  as 
appropriate.  The  NPL  is  designed 
primarily  for  informational  purposes 
and  to  assist  in  Agency  management. 

III.  Deletion  Procedures 

The  NCP.  at  40  CFR  300.425(e). 
specifies  the  procedures  to  be  followed 
in  deleting  sites  from  the  NPL.  It  directs 
that  notice  and  an  opportunity  to 
comment  must  be  given  before  deleting 
sites  from  the  NPL.  By  this  notice.  EPA 
notifies  the  public  of  its  intent  to  delete 
the  Kent  City  Site  from  the  NPL  and  will 
accept  comments  from  the  public  on 
this  proposal  for  a  period  of  thirty  (30) 
days  after  the  date  of  publication  in  the 
Federal  Register. 

EPA  will  accept  and  evaluate  public 
comments  before  making  a  final 
decision,  and  will  address  them  in  a 
Responsiveness  Summary,  if  necessary, 
which  EPA  will  place  in  the  docket  for 
this  decision.  If,  after  consideration  of 
these  comments.  EPA  decides  to 
proceed  with  the  deletion.  EPA  will 
publish  a  Notice  of  Deletion  in  the 
Federal  Register.  In  addition,  the 
following  procedures  are  being  used  for 
the  intended  deletion  of  the  Kent  City 
Site: 

(1)  The  State  of  Michigan  has 
concurred  witli  this  decision  to  conduct 
No  Further  Action  at  the  Kent  City  Site. 

(2)  Concurrent  with  this  Notice  of 
Intent  to  Delete,  a  local  notice  will  be 
published  in  the  local  newspaper  and 
will  be  distributed  to  appropriate 
federal,  state  and  local  officials  and 
other  interested  parties.  This  local 
notice  will  specify  a  30-day  public 
comment  period. 

(3)  The  Region  has  made  all  relevant 
documents  available  in  the  Regional 
Office  and  local  site  information 
repository.  .    , 


IV.  Basis  for  the  Intended  Deletion  of 
the  Kent  Gty  Site 

The  Kent  Qty  Site  is  a  2-acre  mobile 
home  park  located  in  Kent  City.  In  west- 
central  Michigan.  In  December  of  1982, 
sampling  of  the  65-foot  deep  drinking 
water  supply  well  located  in  the  mobile 
home  park  revealed  the  presence  of 
volatile  organic  compounds.  In  January 
and  October  of  1983,  the  contaminated 
well  was  replaced  with  two  130-foot 
wells  five  hundred  feet  west  and 
upgradient  of  the  contaminated  well.  In 
November  of  1983,  the  State  of 
Michigan  placed  the  Site  on  the 
Michigan  Act  307  List. 

The  source  of  the  release,  discovered 
in  April  of  1984,  was  a  buried  55-galIon 
storage  drum  upgradient  of  the  well. 
The  storage  drum  collected  fioor 
drainage  from  a  dry  cleaning  facility 
that  formerly  operated  at  the  site.  The 
drum  and  surrounding  soil  were 
removed  and  the  area  backfilled  with 
clean  soil. 

In  April  and  May  of  1984.  the 
Michigan  Department  of  Public  Health 
(MDPH)  sampled  the  four  monitoring 
wells  and  twenty-nine  nearby  private 
wells.  No  contamination  was  detected 
in  any  of  these  wells.  The  new  water 
supply  wells  are  sampled  every  three 
years  by  MDPH;  results  have 
consistently  shown  no  detectable 
contaminants.  Once  the  source  was 
removed  and  groundwater  sampling 
showed  no  evidence  of  contamination, 
the  State  of  Michigan  delisted  the  site 
from  their  Michigan  Act  307  List  in 
November  of  1985. 

EPA  continued  to  evaluate  the  site 
and,  based  on  contaminant  levels  and 
routes  of  exposure  present  before  the 
removal,  placed  it  on  the  NPL  on  July 
21. 1987.  No  further  activities  were 
undertaken  by  EPA  until  April  20. 1994, 
when  EPA  performed  another  round  of 
groundwater  sampling.  The  results 
showed  no  detectable  contaminants. 

Following  the  1994  sampling  and 
after  completing  an  evaluation  of  all 
available  data  for  the  Site,  EPA 
concluded  that  previous  removal 
activities  and  construction  of  an 
alternative  water  supply  at  the  site  have 
eliminated  existing  and  f>otential  risks 
to  human  health  and  the  environment 
such  that  no  further  action  was 
required.  Historical  and  recent  sampling 
events  indicated  .that  the  contamination 
was  localized  and  there  are  no  longer 
any  health  risks  from  site-related 
contaminants  present  in  the 
groundwater,  soil,  or  in  nearby  Ball 
Creek. 

A  Proposed  Plan  recommending  no 
further  action  and  subsequent  deletion 
of  the  Site  was  distributed  for  public 


comment  from  July  1  to  August  1. 1994, 
The  Proi>osed  Plan  noted  that  the  source 
of  the  contamination  was  removed; 
subsequent  groundwater  and  surface 
water  sampling  events  that  included  the 
monitoring  wells,  the  two  new  water 
supply  wells,  and  Ball  Creek  Drain, 
have  not  revealed  the  presence  of 
contaminants  that  exceed  any  state  or 
federal  drinking  water  standards  or 
criteria.  It  also  noted  that  carbon 
tetrachloride  above  federal  maximum 
contaminant  levels  for  drinking  water  is 
still  present  in  the  old  water  supply 
well  but  appears  to  be  having  no  impact 
on  the  ground  water  or  surface  water. 
The  Proposed  Plan  recommended  that 
the  contaminated  well,  which  is  not 
available  as  a  water  source,  be  projierly 
abandoned  and  grouted. 

A  Record  of  Decision  (ROD)  was 
signed  on  September  13. 1994  which 
approved  the  "No  Action"  remedy. 

The  State  of  Michigan  concurred  with 
the  No  Action  remedv  on  September  6. 
1994. 

Dated:  September  26. 1994. 
Valdas  V.  Adamkus, 
Regional  Administratoi. 
(FR  Doc.  94-27647  Filed  11-7-94;  »:45  am) 
BILLING  cooE  weo-ao-p 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-71 16] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (100-year)  flood 
elevations  and  proposed  base  fiood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
(100-year)  flood  elevations  are  the  basis 
for  the  fioodplain  management 
measures  that  the  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  tor 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  ul 


UMI 


UMI 
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the  Chief  Executive  Officer  of  each 
community.  TTie  respective  addresses 
ore  listed  in  the  follovring  table. 
FOR  FUfTTMER  INFORMATION  CONTACT: 

Michael  K.  Buckley,  ?£..  Oiief.  Hazard 
IdentiTication  Branch,  Mitigation 
Directorate.  500  C  Street.  SW.. 
Washington.  DC  20472.  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  (100-year)  flood 
elevations  and  modified  base  flood 
elevations  for  each  community  listed 
below,  in  accordance  with  section  110 
of  the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  base  flood  and 
modified  bam  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3.  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  roeen  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  estabUshed  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 


requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Enviromnental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibdity  Act 

The  Associate  Director.  Mitigation 
Directorate,  certifies  that  this  proposed 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
proposed  or  modified  base  flood 
elevations  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Pn^ram.  As  a  result,  a 
regulatory  flexibility  analysis  has  not 
been  prepared. 


Regulatory  Ciassific 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(0  of  Executive  Order  12866  of 
September  30. 1993.  Regulatory 
Planning  and  Review,  S8  FR  51735. 


Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612.  Federalism,  dated  October  26. 
1987. 

Executive  Order  1277t,  Civil  fnstice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PAFTT  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFK. 
1978  Comp..  p.  329;  E.0. 12127,  44  FR  19367. 
3  CFR.  1979  Cijmp..  p.  376. 

f67.4    [Amendedl 

2.  The  tables  published  under  the 
authority  of  $  67.4  are  proposed  to  be 
amended  as  iblloMrs: 


SIM 

City/lowrVfcounly 

Source  of  aoodmg 

Location 

«Oap»i  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 

Existirtg 

Modrtied 

Connecticul — 

Orange     (Tovm),     t4«w 
heven  County. 

Race  Brook 

Approximately  0.14  mile  upstream 

d  Orange  Center  Road. 
At  vfttmam  corporate  fmtts  (ap- 

State  Route  114). 

•107 
Norw 

•106 

•172 

Maps  availabte  for  inapectioo  at  the  Department  ol  Public  Works.  Town  Hall.  617  Orange  Center  Road,  Orange.  Connecticut 
Send  comments  to  Ms.  Dorottiy  L  Berger,  F«t  Selectnf«n  for  tt»  Town  of  Orange.  Town  Hall.  6l7  Orange  Center  Road.  Orange,  Connectn 
cut  04677. 


Georgia 

Gainesville    (City).    Hal 
County. 

Flat  Creek ... 

At  upstream  of  State  Route  13 

** — 
none 

•1.166 

At  upstream  corporate  limrts 

None 

•1.172 

Flat  Creek  Tributary 

At  conWuenoe  witti  Flat  Creek  

Ntone 

•1.171 

Approximately  170  feel  upstream 

Uone 

•1.195 

ol  Pne  Street 

Limestone  Creek  — 

At  upstream  side  o«  Limestone 
Road. 

•1.089 

At  upstream  corporate  linjits 

None 

•1.109 

At  uDstream  corooraSe  lunrts 

None 

•1.109 

Ltmesione  Creek 

At     corrtluence     with    Limestone 

None 

•1.C89 

Trtootary. 

Creek 

At   Downstream   side   ol   Brenau 

None 

•1,115 

Lake  Dam. 
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City/town'county 


Source  of  flooding 


Approximately  0.3  mite  upstream  None 

of  CSX  Transportation  Railroad. 

Tnbutary  One At  confluence  with  Jacks  Defeat  None 

Creek. 
Approximately  0.7  mile  upstream  None 

of  Nursery  Road. 
Maps  available  for  inspection  at  the  Monroe  County  Courthouse.  Courthouse  Square.  Bk)omington  Indiana 

^SSjSSl^'57%4^""  ^"'°""  ^'^^"^  ""^  "^  *^°^  ^°""^  Commission.  County  Courthouse.  Room  322.  Courthouse  Sqjare.  Bloom- 


Location 


*Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


•768 
•707 


•779 


Maine 


Skohegan  (Town),  Sonv 
erset  County. 


Kennet>ec  River 


Wesserunsett 
Stream. 


West  Branch 
Wesserunsett 
Stream. 


Cow  Brook 

Currier  Brook  ... 
Unnamed  Brook 
Whitten  Brook  .. 


Kennetiec  River 
(North  Channel). 


At  downstream  Corporate  limits  .... 

At  Approximately  1.6  miles  up- 
stream of  the  confluence  of 
Whitten  Brook. 

At  confluence  with  Kennebec  River 

Approximately  800  feet  upstream 
of  confluence  with  West  Branch 
Wesserunsett  Stream. 

At  confluence  with  Wesserunsett 
Stream. 

Approximately  1 .900  feet  upstream 

of  State  Route  150. 
At  confluence  with  West  Branch 

Wesserunsett  Stream. 
At  confluence  of  Unnamed  Brook  . 
At  confluence  with  Kennebec  River 
At   the   downstream   crossing   of 

Bigetow  Hill  Road. 

At  confluence  with  Cold  Brook  

Approximately  360  feet  upstream 

of  Pnvate  Drive. 
At  confluence  with  Kennebec  River 
At  downstream  face  of  culvert  near 

Whitten  Court. 
At  confluence  with  Kennet)ec  River 

At  divergence  from  Kennebec 
River. 


•126 
•165 

•130 
•159 

f^one 


Maps  available  for  inspection  at  the  Town  Offk;e  Build.ng.  Planning  Department.  90  Water  Street.  Skohegan,  Maine. 
Send  comments  to  Ms.  Patricia  Dickey,  Skohegan  Town  Manager,  Somerset  County,  90  Water  Street,  Skohegan,  Maine 


04976. 


Mississippi 


Marion    (Town), 
dale  County. 


Lauder- 


Sowashee  Creek 


Approximately  0.8  mile  upstream 
of  confluence  of  Nanat)e  Creek. 
Approximately  1.3  miles  upstream 
of  U.S.  Highway  45  Bypass. 
Maps  available  for  inspection  at  the  Marion  Town  Hall.  6021  Dale  Drive.  Marion,  Mississippi. 
Send  comments  to  The  Honorable  Matoom  Threatt.  Mayor  of  the  Town  of  Marion,  P.O.  Box  35  Manon.  Mississippi  39342. 


•345 
•373 


l^w  Jersey 


Allendale  (Borough).  Ber- 
gen <^unty. 


Maps  available  tor  inspection  at  the  Joioi  Adrmrisuation  BuHding  Pubhc  Works  Department,  300  Green  Street,  Room  302,  Gainesville,  Geor- 
gia 
Send  comn-«nts  o  Fne  Honorat-te  John  Monoy.  Mayor  ol  the  City  ot  Gainesvifle.  Han  CoKinty,  P.O.  Box  2496,  GamesviMe,  Georgia  30503 


Indiana 


IMonroe  County  (Uninccr- 
poraied). 


Jacks  Defeat  Creek     j  Approximately    0  7    mile    dowrv 
I     stream  of  Hartxson  Road. 


None 


•695 


Ho-Ho-Kus  Brook 


Allendale  Brook 


Ramsey  Brook 


Approximately  75  feet  upstream  of 
ttie  confluence  of  Allendale 
Brook  (downstream  corporate 
limits). 

Approximately  2.300  feet  upstream 
of  the  confluence  of  Valentine 
Brook  (upstream  corporate  lim- 
its). 

Approximately  850  feet  down- 
stream of  New  Street. 

Upstream  corporate  limits  (ap- 
proximately 1.2  miles  upstream 
of  Franklin  Turnpike). 

At  confluence  with  Ho-Ho-Kus 
Brook. 

Approximately  550  feet  upstream 
of  Lake  Side  Drive. 


•236 


•299 


•127 
•174 

•132 
•160 

•159 


None 

•218 

None 

•180 

None 
•153 
•223 

•225 
•159 
•224 

None 
None 

•225 
•267 

•162 
•171 

•173 
•173 

•153 

•159 

•162 

•173 

•344 
•372 


•238 


•298 


•247 

•248 

None 

•281 

•257 

•255 

None 

•353 
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8M» 

Crty/lowrVoounly 

Sourc*  ol  Hoodmg 

LocJrtion 

• 

•Depth  in  feet  above 

ground  'Elevation  in  feet 

(NGVD) 

Existing 

Modified 

Vtfwibne  Brook  

Approximatefy  150  feet  upstream 
of  confluenc*  vvith  Ho-Ho-Kus 
dcook. 

Approximately  3.500  feet  upstream 
of  Forest  Drive  (upstream  cor- 
porate limits). 

•293 
•326 

•292 
•325 

Maps  available  for  inspection  at  the  Allendale  Borough  Hal.  500  West  Crescent  Avenue,  Allendale,  New  Jersey. 

SerKl  comments  to  The  Honorable  At>ef1  H  Klomburg.  Mayor  of  ttw  Borough  of  Allendale.  500  West  Crescent  Avenue,  Allendale.  New  Jer- 
sey 07401. 


T 


None 
None 


New  Jersey Alp«e  (Borough).  Bergen  I  Husdon  River |  Upstream  corporate  hmits 

I     County.  I  I  Downstream  corporate  limits 

Maps  availabie  for  inspection  at  the  Alpine  Borough  Hall,  100  Church  Street.  AlpHie.  New  Jersey. 

Send  comments  to  The  Honorable  Walter  A.  Duke.  Mayor  of  the  Borough  of  Alpine.  100  Church  Street.  Alpine.  New  Jersey  07620 


•8 
•9 


(Newark  Bay  i  At  intersection  of  State  Route  17 

I     and  Bread  Street. 


None 


New  Jersey Cartstadt  (Borough),  Ber 

I     gen  County. 

Maps  availat)le  for  inspection  at  the  Borough  Han,  500  Madison  Street,  Cartstadt,  New  Jersey. 

Send  comments  to  The  Honorable  Domimck  Presto.  Mayor  of  the  Borough  of  Cartstadt.  500  Madnon  Street.  Madison  Street.  Cartstadt.  New 
Jersey  07620. 


•8 


Jersey 


Newark  Bay  I  At  intersection  of  State  Route  17 

I     and  Orchard  Street. 


None 


East     Rutherford     (Bor 

I     ough).  Bergen  County. 

Maps  available  for  inspection  at  the  Borough  Han,  1  Everett  Place,  East  Jersey. 

Send  comments  to  The  Honorable  James  L.  Pkisia.  Mayor  of  the  Borough  of  East  Rutherford.  1  Everett  Place,  East  Rutherford.  New  Jersey 
07073. 


•8 


f^tone 
None 


New  Jersey Englewood    CWfs    (Bor-    Hudson  River Upstream  corporate  limits 

I     ough),  Bergen  County.    I  I  Downstream  corporate  limits 

Maps  available  for  inspection  at  ttw  Munictpal  BuWing.  10  Kat-nn  Terrace,  Englewood  Cliffs,  New  Jersey. 

Send  comments  to  The  Horxyabie  Joseph  C.  Pahsi.  Mayor  of  the  Borough  cH  Englewood  Oiffs.  10  Kahn  Terrace,  Englewood  Cliffs,  New  Jer 
.    sey  07632-2986. 


•9 


New  Jersey 


Fair     Lawn     (Borough). 
Bergen  County. 


Saddle  River 


Approximately  1,750  feet  dowrv 
stream  of  Red  MHI  Road. 

Approximately  300  feet  dowrv 
stream  of  ttie  confluence  of  Ho- 
Ho-Kus  Brook. 


*67 


•45 
•56 


Maps  available  for  inspection  at  the  Borough  of  Fa»  Lawn.  Murecipal  BuMding.  8-^1  Fair  Lawn  Avenue,  Fair  Lawn,  New  Jersey. 
Send  comments  to  Mr.  Bertrard  N.  Kendall,  Borough  Maruiger,  8-0 1  Fair  Lawan  Avenue,  Fair  Lawn.  New  Jersey  07410. 

New  Jersey I  Fort  Lee  (Borough),  Ber-  I  Husdon  River Upstream  corporate  limits None 

I     gen  County.  I  I  Downstream  corporate  linnts I  None 

Mips  available  for  inspection  at  ttw  Code  Enforcement  Office,  309  Main  Street.  Fort  Lee.  New  Jersey. 

Send  comments  to  The  Horwrable  Jack  Alter,  (Mayor  of  the  Borough  of  Fort  Lee,  309  Main  Street,  Fort  Lee.  New  Jersey  07024. 


•9 
•10 


Hew  Jersey 

FranMin  Lakes  (Borough). 
Bergen  Courtty. 

Pond  Brook 

At  downstream  corporate  limits  

•324 

•326 

Approximately  40  feet  downstream 

•325 

•326 

of  High  Mountain  Road. 

Ho-Ho-Kus  Brook 

Downstream  of  Wyckoff   Avenue 
(downstream  corporte  limits). 

•311 

•307 

Approximately     120    feet    down- 
stream of  Edison  Road. 

•312 

•311 

Maps  available  for  inspecton  at  the  BuiUing  Department,  DeKorte  Drive.  Franklin  Lakes,  New  Jersey. 

Send  comments  to  The  Horxyabie  Wrftara  J.  Victuconti.  Mayor  of  the  Borough  of  Franklin  Lakes,  Municipal  BuiUing,  DeKorte  Drive.  Franklin 
Lakes.  Islew  Jersey  07417. 


New  Jersey 

Glen     Rock     (Borough), 

Ho-Ho-Kus  Brook 

At  confluence  with  Saddle  River  ... 

•55 

•57 

Bergen  County. 

Saddte  River 

Approximately    1,700   feet   down- 
stream of  the  confluence  of  Ho- 
Ho-Kus  Brook. 

•54 

•56 

At  the  confluence  with  Ho-Ho-Kus 

•66 

•57 

Brook. 
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55611 


City/town/county 


Source  of  fkxxfing 


LocatkKi 


•Depth  in  feet  above 

ground.  'Elevalion  in  feet 

(NGVD) 


Existing 


Modiied 


Kteps  available  for  inspection  at  the  Borough  of  Glen  Rock.  Borough  Hall,  Harding  Plaza,  Glen  Rock,  New  Jersey. 

Send  comments  to  The  Honorable  Jacqueline  Kort  Mayor  of  the  Borough  of  Glen  Rock,  Harding  Plaza,  Glen  Rock.  New  Jersey  07652. 


Ber- 


I  Cotes  Brook J  At  Main  Street .. 

At  Essex  Street 


None 


New  Jersey  . — Hackensack   (City). 

I     gen  County. 

Maps  available  for  inspectkxi  at  the  City  Office.  65  Central  Avenue,  Hackensack.  r^w  Jersey. 

Send  comments  to  The  Honorable  John  F.Zisa.  Mayor  ot  the  City  of  Hackensack,  65  Central  Avenue,  Hackensack,  New  Jersey  07601 . 


•15 
•39 


New  Jersey  ...„ 


Hackensack 
Meadowlands     Distnct 
Bergen  County. 


Overpeck 


Approximately  800  feet  north  of 
intersectron  of  Vctona  Terrace 
and  Hendncks  Causeway. 


•9 


Maps  available  for  inspection  at  the  HMOC  Engineering  Department  1  De  Korte  Park  Plaza.  Lyndhurst.  New  Jersey. 
Send  commenls  to  Mr.  AnIhonySacrdino,  Jr..  Executive  Director,  1  De  Korte  Parte  Plaza.  Lyndhurst,  New  Jersey  0707T. 


*7 


New  Jersey 


Harrington     Park     (Bor- 
ough). Bergen  County. 


OradeH  Reservior 


•25 


•25 


At  upstream  corporate  limits  (ap- 
proximately 0.5  mie  upstream  of 
Harrington  Avenue). 

At  .upstream    face    of    CONFIAIL 
txidge. 
Maps  available  for  inspectron  at  the  Hamngton  Parte  Borough  Han.  85  Harriot  Avenue,  Hamngton  Parte,  New  Jersey 

^"^Sf^a^ZJ^^^^^^.  ^  ^  "**^^-  '^^  ^^  •^  ^°^^  ^  ^^«^"9ton  Parte,  Mo^cipal  Center,  85  Hamo.  Avenue.  Har 


•28 


•26 


New  Jersey 


Hasbrouck  Heights  (Bor- 
ough), Bergen  County. 


NewartcBay 


Approximately  200  feet  southeast 
of  intersection  of  Ravine  Avenue 
and  State  Floute  17. 


t4one 


•5 


Maps  available  lor  inspection  at  the  Borough  Oertc-s  OfRoe,  248  Hamilton  Avenue,  Hasbrouck  Heights,  New  Jersey. 
^IS^T^760^18^'°'^  '^^^  ^'^  "^'  ^^^*^  °'  '^  ^°^  °*  Hasbrouck  Heights.  248  Hamilton  Avenue.  Hasbrouck  Heights, 


New  Jersey 


Ho-Ho-Kus       (Borough). 
Bergen  County. 


Saddle  Brook 


Saddle  Ftiver 


dowr>- 


At  East  Saddle  River  Road 

At  Mills  Road  _ 

Approximately     900     feet 
stream  of  Bogert  Road. 
At  a  point  approximately  1 ,350  feet 
upstream  of  Hottywood  Avemie 
(upstream  corporate  Umits. 
Maps  available  for  inspection  at  the  Ho-Ho-Kus  Borough  HafI,  333  Warren  Avenue,  Ho-Ho-Kus,  Uew  Jersey. 
S^^^romments  to  The  Honorable  Richard  M.  Sayers.  Mayor  of  the  Borough  of  Ho-Ho-Kus,  333  Warren  Avenue,  Ho-Ho-Kus,  New  Jersey 


•93 

•158 

•92 

•103 


•92 

•159 

•91 

•105 


l^lew  Jersey 


Little     Ferry     (Borough). 
Bergen  (bounty. 


Newark  Bay 


Atong  East  Riser  Ditch  south  of 
intersection  of  Huyler  Street  and 
U.S.  Route  46. 


None 


Maps  available  for  inspection  at  the  Borough  Hall.  One  Katherine  Street,  Little  Ferry,  f^ew  Jersey. 

^64?^TSo*  ^  ^**  Honorable  Louis  A.  Tedesco.  Jr.,  Mayor  of  the  Borough  of  Little  Feny,  One  Kathenne  Street,  Little  Ferry.  New  Jersey 


New  Jersey 


Lodi    (Borough), 
County. 


Bergen 


Saddle  River 


•38 
•40 


Approximately  640  feet  upstream 

of  Outwater  Lane. 
At  Marteet  Street  (Essex  Street)  .... 
lUaps  available  for  Inspectkw  at  the  Lodi  Municipal  Bulking.  One  Memorial  Drive.  Lodi,  New  Jersey. 

^*^  ^SS^T**  '°  ^^  Honorable  Philip  V.  Toronto.  Mayor  o(  the  Borough  of  Lodi,  Munkapal  Buridmg.  One  Memonal  Drive,  Lodi.  New  Jer 
soy  u*  044. 


•37 
•39 


New  Jersey  .„ 


Mahwah  (Township)  Ber- 
gen County. 


Ho-Ho-Kus  Brook 


Vaienline  Brook 


Approximately  140  feet  down- 
stream of  Edison  Road. 

Approximately  100  feet  upstream 
of  the  confluence  of  Valendne 
Brook. 

Approximately  150  feet  upstream 
of  confluence  with  Ho-Ho-Kus 
Brook. 


•312 
•292 

•2S9 


•3t1 
•293 

•292 


UMI 
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City/lowfVcounly 


Sourc*  of  Hooding 


Approximatety  3,800  feet  upstream 
of  Forest  Dnve  (at  the  upstream 
corporate  kmits). 

Approximately  2,480  feet  dowrv 
stream  of  Shadyside  Road. 

Approximatefy  3.180  feet  dowrv 
stream  of  Shadyside  Road. 

West  stde  of  CONRAIL  at 
IMahwah/Ramsey  corporate  lim- 
its. 

East  side  of  CONRAIL  at  MahwalV 
Ramsey  corporate  limits. 

Map*  available  for  Inspection  at  the  Mureclpal  BtiWing.  300  B  Route  17  South.  Mahwah,  New  Jersey. 

Sand  commarts  to  The  Honorable  David  Dwork,  Mayor  of  the  Township  of  Mahwah,  300  B  Route  17  South,  Mahwah,  l>4ew  Jersey  07430. 

_^^ -. , , 


Darlington  BrooK 
Tributary. 


Masonicus  BrooK 


Location 


•Depth  In  feet  above 

grourxl  'Elevation  In  feet 

(NGVD) 


Existing 


•322 


None 


None 
None 


None 


ModMed 


Coles  Brook 


Downstream  corporate  limits 
At  Essex  Street „ 


New  Jersey „ IMaywood  (Borough).  Ber- 

I     gen  County. 

Ma^  available  for  Inspection  at  the  Borough  of  Maywood.  459  Maywood  Avenue,  New  Jersey. 

Send  comments  to  The  Honorable  William  O.  Schwanewede,  Borough  Engineer,  P.O.  Box  626,  Teaneck,  New  Jersey  07666. 


None 


•321 


•329 
•329 


•331 


•332 


•26 

•39 


New  Jersey 

Moonachie       (Borough). 
Bergen  County. 

Newark  Bay 

At  Intersection  of  West  Park  and 
At)ert  Streets. 

None 

•9 

North  of  ritersection  of  Moonachie 

None 

•5 

Avenue  and  Moonactve  Road. 

Maps  available  for  Inspection  at  the  Mumc^al  BuiWing.  70  Moonachie  Road.  Mooc^achw.  New  Jersey. 

Send  comments  to  The  Honorable  Frederick  J.  Dressel.  Mayor  of  the  Borough  of  Moortachie.  70  Moonachie  Road,  Moonachte.  New  Jersey 
07074-1199. 


New  Jersey  ._ 

North      Arlington      (Bor- 
ough). Bergen  County. 

Newark  Bay 

Approximately   800   feet  east   of 
Irrtersectlon  of  Schuyler  Avenue 
andCarhe  Road. 

None 

•9 

Approximatety   400   feet   east   of 

None 

•8 

Intersectton  of  Schuyler  AverHje 

and  Eckhardt  Terrace. 

Maps  available  kx  inspection  at  the  Borough  HaN,  214  Ridge  Road.  North  Arlington.  New  Jersey. 

Send  comments  to  The  Honorable  Leonard  R.  Kaiser.  Mayor  of  tt>e  Borougf]  of  North  Arlington,  214  Rklge  Road.  North  Arlington.  New  Jer- 
sey 07031. 


N©w  Jorsoy 


OW    Tappan    (Borough). 
Bergen  County. 


Hackensack  River 


Lake  Tappan 

Dorolockeys  Run 


At  downstream  corporate  Hmits 
(approximately  1.200  feet  down- 
stream of  Westwood  AvefKie). 

At  upstream  lace  o(  Lake  Tappan 
Dam. 

Entire  shorelne  within  community  . 

At  downstream  corporate  lirnits 
(approximately  1,480  feet  down- 
stream of  Central  Avenue). 

Approximately  400  feet  dowrv 
stream  of  Central  Avenue. 

Maps  available  kx  tnspectkxi  at  ttie  Okl  Tappan  Borough  Hall.  227  OW  Tappan  Road.  Ok}  Tappan,  New  Jersey. 

Send  comments  to  The  Honoratile  E<Kvard  J.  Gallagher,  Mayor  of  ttw  Borough  of  Okj  Tappan,  227  Okf  Tappan  Road,  Oto  Tappan,  New  Jer 
sey  07675. 


•30 


•68 

•58 

•41 


•43 


•26 


•66 

•56 
•44 


•44 


New  Jersey 


Paksades     Park.     (Bor- 
ough). Bergen  Couity. 


Wolf  Creek 


None 


l^one 


Approximately  240  feet  upstream 

of  Maple  Avenue. 
Approximately  410  feet  upstream 

of  Maple  Avenue. 

Maps  availat)le  for  Inspectton  at  the  ButkUng  Inspector's  Office,  275  Broad  Avenue.  Palisades  Park.  New  Jersey. 

Send  comments  to  The  Honorable  William  Maresca,  Mayor  ol  the  Borough  o<  Palisades  Park,  275  Broad  Avenue.  Palisades  Paik.  New  Jer 
sey  07650. 


•57 
•65 


New  Jartey 


Paramus  (Borough), 
gen  County. 


Ber- 


Sprout  Brook 


Downstream  corporate  limits  (ap- 
proximately 270  feet  dowrv 
stream  of  Roosevelt  Avenue). 

Approximately  1.200  feet  down- 
stream of  State  Route  4. 


•43 


•43 
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Stats 


City/town/county 


Source  of  ftoodmg 


Location 


•Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Paramus  Borough  HaH.  Engineer's  Office.  Jockish  Square,  Paramus  New  Jersey 

Se«l^ments  to  The  Honorable  Cliff  Gennarelli.  Mayor  of  the  Borough  of  Paramus.  Borough  Hall.  Jockish  Square.  Paramus.  New  Jersey 


New  Jersey 


Ramsey  (Borough).  Ber- 
gen County. 


Valenfine  Brook 


At  confluence  of  Valentine  Brook  '330 

Tributary  No.  2. 
Approximately    325    feet    down-  '338 

stream  of  Lakeside  Drive. 
Just    downstream     of     L^^eskle  '342 

Drive. 
At  confluence  with  Valentine  Brook  '330 

Approximately  10  feet  downstream  'SSO 

of  East  Oak  Street 
Maps  avalable  tor  Inspection  at  the  Borough  of  Ramsey.  Eng»«ering  Department.  33  North  Central  Avenue.  Ramsey  New  Jersey 
^A^e!^^  ^  ^  Honorable  John  L  Scerbo.  Mayor  of  the  Borough  of  Ramsey.  33  North  Central  Avenue.  Ramsey.  New  Jersey 


Ramsey  Brook 


Valentine  Brook 
Tributary  2 


Downstream  corporate  limits 


•322 


•321 


•331 
•341 
•343 

•331 

•331 


New  Jersey 


Rkjgewood  (Village).  Ber- 
gen County. 


HchHo-Kus  Brook 


Approximately  250  feet  upstream 

of  Dam  No.  2. 
Approximately  950  feet  upstream 

of  Dam  No.  2 


•205 
•209 


•206 
•208 


''RSgrc!S*'NS;iS^  ^  "^  """^  ^^  """"^'^  "^^f^"^  ^  ^^^  ^^-  Englneenng  Ow«kk,.  I3i  North  Mapte  Avenue. 
Send  comments  to  Mr.  Rodney  H.  Inoin.  Vitege  Manager.  13t  North  Maple  Avenue.  Ridgewood.  New  Jersey  07450-3287. 


New  Jersey 


River    Vsye    (Township). 
Bergen  County. 


Ctierry  Brook 


Hackensack  River 


At  confluence  with  the  Hackensack 
River. 

Approximately    500    feet    dO¥Wv 
a«ipam  of  Popular  Road. 

Approximately     600     feet    down- 
stream of  Westwood  Avenue. 

Approximately    1.250   feet   down- 
stream of  OW  Tappan  Road. 
Maps  available  for  inspection  at  the  River  Vale  Town  Ha«.  406  Riven/ale  Road.  River  Vale,  New  Jersey. 
SwKl^wmments  to  The  Honorable  Walter  V.  Jones.  Mayor  o<  the  Township  of  River  Vale,  406  Riveo^te  Road.  River  Vale,  New  Jersey 


•42 


•42 


•27 


•39 


•41 


•41 


•26 


•38 


New  Jersey  .„^.. 


Rutherford        (Borough). 
Bergen  County. 


New  Bay 


None 


Approximately   450   feet   east   of 
Intersectxxi  of  State  Route  ^7 
and  Pierrepont  Avenue. 
Maps  available  for  inspection  at  the  Rutherford  Municipal  BuikJing,  176  Park  Avenue,  Rutherford.  New  Jersey. 

^NiJj2^"0707?*  ^^^^'^^^  *^^  ^  ^'^°^'  ^^y" °* ^  ^°^^  °'  Rutherford.  Munopal  BuWmg.  176  Park  Avenue.  Rutherford. 


•8 


New  Jersey 


Saddle  River  (Borough). 
Bergen  County. 


Saddle  River 


•104 


•111 


Approximately  1 ,350  feet  upstream 
of    Hollywood    Avenue    (dowrv 
stream  corporate  limits). 
Approximately    2.150    feet   down- 
stream of  Lower  Cross  Road. 
Maps  availabte  for  inspection  at  the  Saddle  River  Municipal  BuikJing.  1 00  East  Allendale  Road.  Saddle  Rwer.  New  Jersey. 

^*'jSS^7S^S)96^^  ^^****^*  ^  ^"'*~^'  **^^°'  °'  ^  ^°^  ***  ^^^  "'^^-  ^°°  ^^^  ^"®"^'®  ^°^'^-  ^*^  ^'^' 


•105 


113 


New  Jersey 


South  Hackensack 

(Township).        Bergen 
County. 


Saddto  River 


At  the  CONRAIL  bridge 


•18 


•19 


At  downstream  skje  of  River  Drive  •I 8  'is 

Maps  available  for  inspectkxi  at  the  Township  Hall.  227  Phillips  Avenue.  South  Hackensack.  New  Jersey. 

^l2wTrS"o7W6^*r6(!o°'^^  '^"^  ^^**~'  **^^  °*  "*  ^°^^*^  "^  ®**^  Hackensack.  227  PNHips  Avenue.  South  Hackensack. 


f^ew  Jersey  ..... 


Teaneck  (Township),  Ber-  J  Metzlers  Creek 
gen  County. 


At  West  Hudson  Avenue 


•59 


•57 


UMI 
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Stale 

Oty/town^county 

Source  olfloocSng 

Locsbon 

»Deplh  in  feet  above 

ground  'Elevation  In  feet 

(NGVD) 

Existing 

Modified 

ApproximaMy  60  leet  upstream  of 
West  Hudson  Avenue. 

•59 

•58 

Maps  avaitabte  for  inapection  with  Mr.  Howarth  Gitmore.  Township  Engineer.  Muntcipai  Buildinj).  8i8  Teanecf<  Road.  Teaneck,  New  Jersey. 

Send  comments  to  Mr.  Gary  Saage.  Manager  of  the  Township  of  Teanedc.  Municipal  Buildkn.  818  Teaneck  Road,  Teaneck.  New  Jersey 
07666-4599. 


New  Jersey 


None 


•9 
•9 


Tenafty   (Borough).   Ber-    Hudson  River Upstream  corporate  limits „. 

gen  County.  I  I  Downstream  corporate  limits I 

Maps  avaOable  for  inspection  at  the  Tenafly  BuMdmg  Department.  401  Tenafly  Road.  Tenafly.  New  Jersey. 

Send  comntents  to  The  Honorable  Walter  W.  Hemberger.  Mayor  of  the  Borough  of  Tenafly.  401  Tenafly  Road.  Tenaf^.  New  Jersey  07670- 
2085. 


New  Jersey 


Wafclwick  (Borough).  Ber- 
gen County. 


Aler>dale  Brook 


with    Ho-Ho-Kus 


Ho-Ho-Kus  Brook 


At    confluence 
Brook. 

Approximately  850  feet  dowrv 
stream  ot  New  Street  (at  tt>e  up- 
stream corporate  limits). 

Approximately  60  feet  downstream 
of  Dam  No.  3. 

Approximately  1 .500  feet  upstream 
of  ttw  cor«lluenc«  of  Altendaie 
Brook  (upstream  corporate  lim- 
its). 

Approximately  1 ,350  feet  upstream 
of  HoVywood  Avenue. 

Approximately  2.150   feet   down- 
stream of  Lower  Cross   Road 
(upstream  corporate  limits). 
Maps  avartabie  kx  Inspection  at  the  Borough  Clerk's  Office.  15  East  Prospect  Street,  WaWwtck,  New  Jersey. 
Send  comments  to  Mr.  Gary  Kratz.  Wak*Mck  Borough  Administrator.  16  East  Prospect  Street.  WaWwick.  I4ew  Jersey  07463, 


Saddto  River 


*236 


l^one 


•229 


•247 


•103 


•111 


237 
•247 

•228 

•246 

•105 
•113 


New  Jersey 


Washington    (Township), 
Bergen  County. 


Pine  Brook 


•60 


.    Approximately  230  feet  upstream 
of  confluerKe  with  Musquapsink 
Brook. 
Approximately  160  feet  upstream 
of  Ridegewood  Boulevard  North. 
Maps  available  for  inspection  at  the  Town  Clerk's  Office.  350  Hudson  Avenue,  Washington.  New  Jersey. 

Send  comments  to  The  Honorable  Rudolph  J.  Wenzel.  Jr.,  Mayor  of  the  Township  of  Washington.  350  Hudson  Avenue,  Washington.  New 
Jersey  07675-4799.  .  •»     . 


J««ey - Wood-Ridge     (Borough).    Newark  Bay  At  intersection  of  Blum  Boulevard 

I     Bergen  County.  I  |     and  Unton  Street. 

Maps  available  tor  inspection  at  the  Borough  Han.  85  Humbotot  Street.  Wood-RkJge.  New  Jersey. 


86 


•8 


Send  comments  to  The  Honorable  Paul  Calocino, 
07075. 

Mayor  of  the  Borough  of  Wood-Ridge,  85  HumboWt  Street,  Wood-RkJge. 

New  Jersey 

New  Jersey 

Wyckoff  (Townshv),  Ber- 
gen County. 

Approximately  2.300  feet  upstream 
of  confluence  of  Valentine  Brook 

None 

•298 

(downstream  corporate  bmits). 

Approximately  50  feet  downstream 
of  Wyckoff  Avenue. 

None 

•307 

Ho-Ho-Kus  Brook 

Approximately     550     feet     dowrv 

None 

•320 

Tributary. 

stream  of  OW  Post  Road*  (at 
downstream  corporate  limits). 

Approximately  20  feet  upstream  of 

None 

•341 

Clinton  Avenue. 

Goffle  Brook 

Approximately  75  feet  downstream 
of  Newtown  Road. 

*268 

•269 

Approximately  150  feet  upstream 

None 

•349 

of  Cartton  ftoad. 

_ 

Demarest  Avenue 

At  confluence  with  Goffle  Brook  .... 

•288 

•289 

Tributary. 

Approximately  100  feet  upstream 

None 

•318 

of  Jacquelirie  Drive  „ 

Deep  VoU  Brook 

At  county  boundary 

•204 

•205 

Approximaiely  1,000  feet  upstream 

None 

•417 

of  Sicomac  Avenue. 
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State 


City/town/county 


Source  of  fkx>ding 


Location 


tDepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 

Maps  available  for  inspection  at  the  Township  Engineer's  Office,  f^morial  Town  Hall— Scott  Plaza.  Wyckoff.  New  Jersey. 

^0748°^"*'^  *°  ^^  Honorable  Anthony  Avia,  Mayor  of  the  Township  of  Wyckoff.  Memorial  Town  Hall— Scott  Plaza.  Wyckoff.  New  Jersey 


New  York 


Ellicottvllle  (Town), 

Cattaraugus  County. 


Holiday  Valley  Creek 


Shalk>w  FkxxJing 

Area. 
South  of  intersectkm 
of  U.S.  Route  219 
and  Holiday  Valley 
Road. 

Maps  available  for  inspection  at  the  Town  Hall,  1  West  Washington.  Ellicottvilte.  New  York. 
Send  comments  to  Mr.  John  Widger,  Supen^isor  for  the  Town  of  Ellicottvilte.  P.O.  Box  610.  Ellicottville,  New  York  14731 


Approximately  1,025  feet  dovm- 
stream  of  Chessie  System. 

At  the  upstream  crossing  of  Holi- 
day Valley  Road 

Between  Chessie  System  and 
U.S.  Route  219. 

None  


Ohk) 


Highlands  Heights  (Crty), 
Cuyahoga  County. 


Tritxitary  C 


•935 
•941 


•936 


•943 


Approximately  300  feet  upstream 

of  Leverett  Road. 
Approximately     0.3     mite     dowrv 

stream  of  Highland  Road 

Maps  availabte  for  inspection  at  Steven  Hovancek  &  Associates.  2  Merit  Drive.  Richmond  Heights,  Ohio 

Send  comments  to  The  Honorabte  Virginia  Swanson.  Mayor  of  the  City  of  Highland  Heights,  Cuyahoga  County.  5827  Highland  Road  Hwh- 
land  Heights,  OImo  44143.  =  •     » 


Pennsylvania 


Derry  (Township),  West- 
moreland Courrty. 


Loyalhanna  Oeek  ... 


None 


Approximately     0.9     mite     dowrv 
stream  of  Ligonter  Street. 

Approximately    0.4    mite    down- 
stream of  Ligonier  Street  

Approximately    420    feet    down- 
stream of  North  Ligonier  Street 

Approximately    270    feet    down- 
stream of  North  Ligonier  Street. 

At  a  point  approximately  1,110  feet 
upstream  of  West  5th  Avenue. 

At  a  point  approximately  1 ,080  feet 
upstream  of  West  5th  Avenue. 
Maps  available  for  mspectin  at  the  Deny  Township  Municipal  BuiWing,  650  Derry  Road,  Derry,  Pennsylvania. 

Send  comments  to  Mr.  Lon  Sinemus,  Chaimian  of  the  Derry  Township  Board  of  Supervisors,  650  Derry  Road,  Deny.  Pennsylvania  15627 


McGee  Run 


Gariane  Mills  Run 


None 
'1.131 


'1,134 


None 


None 


•970 


•970 


•1,130 

•1,133 


1,291 


Pennsylvania 


Donora  (Borough),  Wash- 
ington County. 


Monongahela  River .. 


At  approximately  0.72  mile  down-  None 

stream  of  Donora-Wet>ster 
bridge  (10th  Street)  (down- 
stream, corporate  limits). 

At  approximately   1,100  feet  up-  None 

stream  of  Donora-Monesson 
txidge,  (upstream  coporate  lim- 
its). 

Maps  available  for  inspection  at  the  Donora  Municipal  Complex— Administrative  Office,  603  MeWon  Avenue,  Donora,  Pennsylvania 

Send  comments  to  Mr.  Robert  G.  Paraschak,  Manager  for  the  Borough  of  Donora,  603  Meldon  Avenue,  Donora.  Pennsylvania  15033. 


'758 


'760 


Pennsylvania 


Fallowfiek]      (Township), 
Washington  County. 


Monongahela  River 


Downstream  corporate  limits  None 

Upstream    corporate    limits    (ap-  None 

proximately    1,000    feet   down- 
stream of  the  North  Charleroi 

bridge)  

Maps  availabte  for  inspection  at  the  FallowfteW  Township  BuiWing,  9  Memorial  Drive,  FaltowfieW,  Pennsylvania. 

Send  comments  to  Mr.  Donn  Henderson.  Secretary  for  the  TownsNp  of  FaltowfieW,  9  Memorial  Drive,  Charieroi,  Pennsylvania  15022. 


•761 
'761 


Pennsylvania 


Jefferson        (Township), 
Fayette  County. 


Monongahela  River .. 
Redstone  Creek 


At  the  downstream  corporate  limits 
At  the  upstream  corporate  limits  ... 
At        the        confluence        with 

Monongahela  River „... 

Approximately  0.83  mite  upstream 

of  CONRAIL  bridge. 


None 
None 
htone 

None 


'767 
•774 
•774 

•774 
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State 


Cily /town/county 


Source  o(  flooding 


Location 


f  Depth  in  feet  above 

grourd.  'Elevation  in  feet 

(NGVO) 


Existing 


Modified 


Maps  avaitabie  for  inspection  at  the  Jefferson  Townstiip  Buifding.  Rural  Route  2.  Jefferson,  Pennsytvania. 

Send  oornmanli  to  Mr.  Larry  L.  Slucfcsiager.  Supervisor  for  ttw  Towmshtp  of  Jefferson.  R.O.  2.  Box  142  B,  Perryopoiis.  Pennsylvania  15473. 


Pennsytvania 


Monongahela  (Townstvp), 
Greene  courity. 


Monongaheia  River. 


tfie  conffuence  of  Little  Whtteley 

None 

•794 

Creek. 

ttie    confluence    of    Ounkard 

^k>ne 

•805 

Creek  

Maps  available  for  inspection  at  the  Jefferson  Township  BuiUing.  Rural  Route  2,  Jefferson,  Pennsytvania. 

Send  comments  to  Mr.  Anthony  Corso,  President  of  the  Township  of  Morx>ngaheia  Board  of  Supervisors,  R.O.  1,  Box  77-C,  Greenstx>ro, 
Pennsytvania  15338. 


Penrtsytvama 


Orange  (Townstup), 
lumbia  County. 


Co- 


Fishing  Creek 


582 


•590 


Approximately  280  feet  down- 
stream of  State  Route  487. 

Approximately  0.46  mile  upstream 
of  State  Route  487. 

IMaps  available  for  inspection  at  the  Township  Municipal  Buikjir^,  By  appointment — call  Suzanne  Moore  (717)  683-5554. 

Ser>d  commer^  to  Mr.  John  Buck,  Supervisor  of  ttie  Township  ol  O ange,  R.O.  2,  Box  0045,  OrangeviUe,  Pennsytvania  1 7859 


•581 
•591 


Hendersonviile        (City). 

Drakes  Creek 

Approximately     1 31     miles     up- 

•516 

•460 

Sumner  County. 

stream  of  Gallatin  Pike. 

% 

At  the  downstream  side  of  Long 
HoNowPike. 

•516 

•515 

Drakes  Creek,  Right 

Approximately  50  feet  upstream  of 

•456 

•455 

Bank  Tributary  No. 

Louisville  and  Nashville  Railroad. 

- 

2. 

Approxffnatefy  0.20  mile  upstream 
of  Forest  Retreat  Road 

•523 

•522 

, 

Drakes  Creek.  Right 

At  confluence  with  Drakes  Creek  .. 

•466 

•467 

Bank,  Tributary 

Approxtnately  0.15  mile  upstream 

No.  3. 

of  Goshen  Town  Road. 

None 

•527 

Dratos  Creek.  Left 

At  confluence  with  Drakes  Creek  .. 

•464 

•466 

Bank.  Tnbutary 

At  upstream  skJe  of  Stop  Thirty 

None 

•533 

No.  1. 

Road 

Drakes  Creek. 

At  confluence  with  Drakes  Creek, 

•451 

•452 

• 

Unnamed  Tributary. 

RigM  Bank.  Tnbutary  No.  1. 

None 

•522 

of  Wessington  Place. 

Maps  avaitabte  for  inspectxxi  at  the  Hendersonvdie  City  Han,  One  Executive  Part*  Dnve.  HendersonviHe,  Tennessee. 

Send  conwnents  lo  The  HonoraUe  R.  J.  Thonpson.  Mayor  of  the  City  ol  hendersonviile.  City  Halt.  One  Executive  Park  Drive,  P.O  Box  1570, 

Hendersonville.  Tennessee  37077-1 57a 

West  Virgmi* 

Monongeka        (County). 
(Unmcorporaled  Areas). 

Dents  Run 

Approximately    200    feet    dowrv 
stream  ol  Dents  Run  Boulevard. 

None 

•818 

Approximately  0  46  mle  upstream 

None 

•836 

of  Dents  Run  Boulevard 

Monongaheia  River .. 

At  the  downstream  county  bound- 
ary (West  Virginia  State  bound- 
ary). 

At  the  upstream  county  boundary  . 

•807 

•809 

•861 

•862 

Cobun  Creek 

Approximately  1,360  leet  upstream 

None 

•824 

of  confluence  with  Monogaheta 

River. 

' 

Approximately  1,740  feet  upstream 
of  conttuerKe  with  Monongaheia 

None 

•830 

Maps  available  for  inspection  at  the  Office  of  Emergency  Management.  University  ol  West  Virginia,  Health  Science  Center,  Room  G252A, 
Morgantown.  West  Virginia. 

Sand  comments  to  Ms.  Eiizatwth  M  Martin,  President  of  the  Monongaheia  County  Commission,  243  High  Street,  Morgantown,  West  Virginia 
26605. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.    Flood  Insurance.") 
Dated:  November  1. 1994. 
Frank  H.  Thomas, 

Depu  ty  Associate  Director.  Mitigation 
Directorate. 

|FR  Doc.  94-27635  Filed  1 1-7-94;  8:45  ami 

PILUNG  COOC  STIS-OS-^ 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart23 

Foreign  Proposals  to  Amend 
Appendices  to  ttte  Convention  on 
International  Trade  in  Endangered 
Species  of  VITild  Fauna  and  Flora 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  decision. 

SUMMARY:  The  Convention  on 
International  Trade  in  Endangered 
Si>ecies  of  Wild  Fauna  and  Flora 
(CITES)  regulates  international  trade  in 
certain  animals  and  plants.  Species  for 
which  such  trade  is  controlled  are  listed 
in  Appendices  I,  II,  and  III  to  CITES. 
Any  country  that  is  a  Party  to  CITES 
may  propose  amendments  to  Appendix 
I  or  II  for  consideration  by  the  other 
Parties. 

This  notice  announces  decisions  by 
the  Fish  and  Wildlife  Service  (Ser\'ice) 
on  negotiating  positions  to  be  taken  by 
the  United  States  delegation  with  regard 
to  proposals  submitted  by  Parties  other 
than  the  United  States.  The  proposals 
will  be  considered  at  the  ninth  regular 
meeting  of  the  Conference  of  the  Parties 
(COP9)  to  be  held  in  Fort  Lauderdale, 
Florida,  November  7-18, 1994.  It  also 
announces  a  deadline  for  public 
recommendations  regarding  potential 
reser\ations  that  should  be  taken  by  the 
United  States  on  any  listing  decisions 
by  the  Parties  at  COP9. 

DATES:  Proposals  mentioned  in  this 
notice  are  scheduled  to  be  discussed 
along  with  preliminary  votes  by  Party 
countries  in  committee  on  the  weekdays 
from  approximately  November  9  to  15, 
1994.  Final  votes  in  plenary  sessions  are 
likely  on  November  16  and  17, 1994, 
without  discussion  unless  one-third  of 
the  Parties  support  the  reopening  of 
discussion  on  specific  proposals.  Any  of 
these  proposals  that  are  adopted  will 
enter  into  effect  90  days  after  the  close 
of  (X)P9  (i.e..  on  February  16. 1995). 
Public  comments  regarding  potential 
reservations  to  be  taken  by  the  United 
States  on  listings  adopted  by  the  Parties 
at  COP9  need  to  be  received  by  the 


Ser\'ice*s  Office  of  Scientific  Authority 
by  January  17, 1995. 
ADDRESSES:  Please  send  correspondence 
concerning  this  notice  to  the  Office  of 
Scientific  Authority;  Mail  Stop  725, 
Arlington  Square;  U.S.  Fish  and 
Wildlife  Service;  Department  of  the 
Interior;  Washington,  D.C.  20240.  The 
fax  number  is  (703)  358-2276.  Express 
and  messenger-delivered  mail  should  be 
addressed  to  the  Office  of  Scientific 
Authority;  4401  North  Fairfax  Drive, 
Room  750:  Arlington.  Virginia  22203. 
Comments  and  other  information 
received  are  available  for  public 
inspection  by  appointment,  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
Arlington,  Virginia  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  W.  Dane,  Chief,  Office  of 
Scientific  Authority.  U.S.  Fish  and 
Wildlife  Service,  Washington.  D.C 
telephone:  (703)  358-1708;  fax:  (703) 
358-2276. 

SUPPLEMENTARY  INFORMATION: 
Background 

CITES  regulates  import,  export,  re- 
export, and  introduction  from  the  sea  of 
certain  animal  and  plant  species. 
Species  for  which  trade  is  controlled  are 
included  in  one  of  three  Appendices. 
Appendix  I  includes  species  threatened 
with  extinction  that  are  or  may  be 
aff^ected  by  international  trade. 
Appendix  II  includes  species  that, 
although  not  necessarily  now  threatened 
with  extinction,  may  become  so  unless 
the  trade  is  strictly  controlled.  It  also 
lists  species  that  must  be  subject  to 
regulation  in  order  that  trade  in  other 
currently  or  potentially  threatened 
species  may  be  brought  under  effective 
control  (e.g.,  because  of  difficulty  in 
distinguishing  specimens  of  currently  or 
potentially  threatened  species  from 
those  other  species).  Appendix  III 
includes  species  that  any  Party  country 
identifies  as  being  subject  to  regulation 
within  its  jurisdiction  for  purposes  of 
preventing  or  restricting  exploitation, 
and  for  which  it  needs  the  cooperation 
of  other  Parties  to  control  trade. 

Any  Party  country  may  propose 
amendments  to  Appendices  I  and  II  for 
consideration  at  meetings  of  the 
Conference  of  the  Parties.  The  proposal 
must  be  communicated  to  the  CITES 
Secretariat  at  least  150  days  before  the 
meeting.  The  Secretariat  must  then 
consult  the  other  Parties  and 
appropriate  intergovernmental  agencies, 
and  communicate  their  responses  to  all 
Parties  no  later  than  30  days  before  the 
meeting.  Proposals  submitted  to  the 
Secretariat  are  subsequently  distributed 
to  all  Parties.  After  preliminary  review 
of  proposals  received  for  consideration 


at  COP9.  the  Service  announced  the 
proposals  and  invited  comments  on 
tentative  negotiating  positions  in  the 
September  6, 1994.  Federal  Register  (59 
FR  46023). 

This  notice  announces  the  negotiating 
positions  to  be  taken  by  the  United 
States  delegation  on  proposals 
submitted  by  Parties  other  than  the 
United  States  for  consideration  at  the 
forthcoming  meeting  of  the  Parties.  The 
decisions  announced  in  this  notice 
represent  formal  guidance  to  the 
delegation.  Although  it  is  neither 
practical  nor  in  the  best  interests  of  the 
United  States  to  establish  inflexible 
negotiating  positions,  the  delegation 
will  seek  to  obtain  agreement  of  the 
Conference  of  the  Parties  with  these 
positions  unless  new  information 
becomes  available  (see  Summary  of 
Positions). 

Report  of  the  Nomenclature  Committee 

The  Nomenclature  Committee,  in 
conjunction  with  the  World 
Conservation  Monitoring  Centre,  has 
been  working  to  review  and  resolve 
numerous  ambiguities  in  the  appendices 
that  arose  from  the  listing  of  taxa  at  the 
plenipotentiary  and  first  meetings  of  the 
Conference  of  the  Parties.  Supporting 
documents  were  not  a  matter  of  record 
at  these  initial  meetings;  similar  names 
may  have  had  more  than  one 
interpretation,  or  the  scientific  name 
used  may  not  have  been  the  preferred  or 
commonly  accepted  name.  The 
Nomenclature  Committee  has  submitted 
a  list  of  such  clarifications  for 
consideration  by  the  Parties  at  COP9. 
These  include  (a)  the  addition  of 
taxonomic  authority  references  for  all 
Appendix  I  species  included  in  the 
appendices  prior  to  1977.  (b)  revision  of 
various  spellings  and  the  addition  of 
taxonomic  notes  to  certain  Appendix  I 
species  included  in  the  appendices 
prior  to  1977,  and  (c)  changes  in  some 
names  of  listed  taxa  in  accordance  with 
the  latest  taxonomic  revision.  The 
United  States  supports  these  changes 
except  for  the  name  changes 
recommended  for  unionid  mussels, 
because  those  names  are  inconsistent 
with  the  U.S  List  of  Endangered  and 
Threatened  Wildlife.  The  report  also 
identifies  taxa  that  require  such 
substantial  taxonomic  clarification  that 
a  regular  amendment  to  the  appendices 
is  warranted.  A  copy  of  this  report  is 
available  from  the  Office  of  Scientific 
Authority  (see  Addresses). 

Comments  Received 

Public  meetings  held  on  September  14 
and  16, 1994,  provided  opportunities  for 
comments  fttim  organizations  and  the 
general  public  on  the  tentative  positions 
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published  in  the  September  6, 1994, 
Federal  Regisler  (59  FR  46023).  These 
meetings  were  attended  by  48  non- 
Fcdanl-govemment  individuals, 
rspretenting  27  non-government 
organizations,  three  embassies,  one 
news  service,  and  one  private  business. 
Some  of  these  attendees  did  not 
comment,  and  some  followed  up  their 
verbal  comments  with  written 
statements.  Twelve  additional 
organizations  provided  only  written 
comments  during  the  comment  period 
on  spedes  proposals. 

With  respeci  to  proposals  on  animal 
listings.  15  non-govemment 
organizations  and  one  private 
individual  provided  substantive  written 
comments,  and  three  additional 
organizations  provided  oral  comments 
only.  Most  of  the  animal  proposals 
received  comment  from  at  least  one 
organization.  Norway's  minke  whale 
proposal  (eight  comments)  and  South 
Africa's  elephant  proposal  (nine 
comments)  generated  the  most  interest, 
followed  by  the  leopard  cat,  blarJc- 
crowBod  crane,  Gofrin's  cockatoo,  and 
black  caiman  (five  comments  each). 
Although  there  were  few  comments  on 
the  box  turtle  listing  proposal  from  the 
Netherlands,  a  similar  proposal  from  the 
United  States  generated  considerable 
public  comment. 

Written  comments  on  plant  species 
were  received  from  12  organizations,  17 
commercial  businesses,  five  members  of 
Congress,  two  foreign  governments,  one 
foreign  government  agency,  three 
specialists  in  certain  aspects  of  plants, 
and  over  300  members  of  the  general 
public;  no  organization  provided  only 
oral  comments.  Proposals  on  timber-tree 
species  and  succulents  re<;eived  the 
most  comments,  and  no  comments  were 
received  regarding  orchids  and  some  of 
the  medicinal  species. 


Th«  Service  has  prepared  a  summary 
of  public  comments  entitled 
"Assessment  of  Comments  on  Species 
Listing  Proposals,"  which  includes 
notes  on  the  negotiating  positions  of  the 
United  States.  The  separate 
development  of  this  document,  in 
keeping  with  [>ast  practice  of  the 
Service,  allows  for  more  timely  and  less 
expensive  publication  in  the  Federal 
Register.  Although  biological  and  trade 
information  received  from  individuals 
and  organizations  after  the  comment 
period  expired  is  not  referenced  in  this 
document,  all  such  information  was 
considered  on  the  basis  of  its  scientific 
and/or  quantitative  merit.  The 
"Assessment  of  Comments  on  Species 
Listing  Proposals"  is  available  upon 
request  from  the  OfTice  of  Scientific 
Authority. 

Summary  of  Positions 

As  a  consequence  of  (a)  careful  review 
and  analysis  of  public  comments  and  (b) 
new  information  that  has  become 
available  from  a  variety  of  other  sources 
since  publication  of  tentative  positions 
in  the  earlier  Federal  Register  (59  FR 
46023).  some  positions  have  been 
changed.  Seven  changes  involve  animal 
listing  proposals.  Four  of  these  (related 
to  tinamous,  Udzungwa  forest  partridge, 
black-crowned  crane,  and  black  caiman) 
were  made  as  a  result  of  reviewing  new 
information.  Three  (related  to  the 
Tanzanian  Nile  crocodile,  tuataras,  and 
Asian  bonytongue  fish)  were  made  to 
clarify  the  U.S.  position  in  cases  where 
the  original  proposals  contained 
ambiguities.  Four  changes  involve  plant 
listing  proposals  and  were  made  as  a 
result  of  receiving  new  information  on 
Parhypodium  brevicaule.  Berberis 
aristata.  Coptis  teeta,  and  Dactylanthus 
taylorii. 


Species 


lUtomma's 

Order  Chiroptera. 

Aceraton  jubatue  (Golden-capped  fruii  bat) 

AcerodonAx:M»r(Panay  giant  truil  bat)  

Order  Edentata. 

Euphnctus  spp.  (Armadillos)  _ 

Omar  PtioMoia. 

MVMSPp.  (Pangohns) 

MVM  temmncktt  (Cape  pangohn) „ 

Oidar  Rodenoa. 

CtmchiMa  spp.  (ChmchiHas)  _ _ 


Order  Cetacea 

fiatoenoptera  acutorostrata  (Minke  whale) 


Order  Camivora. 

Feis  bangalamia  bengalensts  (Leopard  cat) 

Hj/mi»pt0irmm  (Browti  hyena)  

Cofrnpaim  top.  (Hog^weed  skunks) 

AHunm  Ugam  (Red  panda) 

Older  Protx>scidea. 


Proposed  amendment 


Transfer  from  It  to  I „ 

Transfer  trom  II  to  I 


The  negotiating  positions  presented  in 
the  following  table  are  based  upon  (a) 
the  best  available  biological  and  trade 
information  available  to  the  Service  at 
this  time,  (b)  the  criteria  for  listing 
species  in  the  Appendices  (Conf.  1.1 
and  1.2  of  the  first  meeting  of  the 
Conference  of  Parties  to  the  Convention, 
as  interpreted  by  past  listing  discussions 
and  actions  of  the  Parties),  and  (c)  other 
provisions  for  listing  species,  including 
Conf.  2.19  on  extremely  rare  species, 
Conf.  2.23  and  Conf.  3.20  on  delistings 
under  special  10-year  review 
procedures,  Conf.  3.15  and  8.22  on 
ranching.  Conf.  5.14  on  uplisting  plant 
species,  COnf.  S.21  and  7.14  on  special 
criteria  for  the  transfer  of  taxa  from 
Appendix  I  to  Appendix  II  with 
concurrent  establishment  of  export 
quotas,  and  Conf.  2.12  and  8.15  on 
captive-breeding  facilities.  Rationale  for 
(and/or  commentary  on)  each  current 
position  is  presented  in  footnotes 
referenced  in  the  table.  In  some  cases, 
only  the  rationale  for  a  position  has 
changed  from  that  presented  in  the 
previous  notice.  The  bases  for  some 
positions,  particularly  those  that  have 
changed  since  the  previous  notice,  are 
further  explained  in  the  separate 
"Assessment  of  Comments  on  Species 
Listing  Proposals." 

Although  this  notice  sets  forth  the 
negotiating  positions  of  the  United 
States  at  COP9,  new  information  that 
becomes  available  during  a  COP  can 
often  lead  to  modifications  in  positions. 
Support  or  opposition  to  particular 
proposals  may  depend  on  whether 
certain  questions  about  them  are 
answered  satisfactorily  at  the  meeting. 
At  COP9,  the  U.S.  delegation  will 
disclose  all  position  changes  and  the 
rationale  for  them. 


Add  to  II 


Add  to  it  

Transfer  from  I  to  11 


Remove  from  I  (domesticated  specimens  h>  Soutti 
America). 

Transfer  from  I  to  II  (Northeast  Atlantic  and  the 
North  Attantic  central  stocks). 


Transfer  from  I  to  II 

Trar«fer  from  I  to  II 

Add  to  II  „ 

Transfer  from  II  to  I 


Proportent 


Phtlippines 
Ptviipptnes 

Chile 


Switzerlarxj 
Switzerland 

Chile 


Norway 


Switzerland 
Switzerlar¥l 

Chile 

Netherlands 


U.S.  position 


Support' 
Support' 

Oppose.' 

Support.' 
Support.* 

Oppose.5 
Oppose.* 


Support.'' 
Support' 
Oppose." 
Support' 
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Species 


Loxodonta  africana  (African  elephant) 

Loxodonta  africana  (African  elephant)  

Order  Pertssodactyla. 

Ceratotherium  simum  simum  (Whrte  rtiinoceros) 

Order  Artiodactyla. 

Megamuntiacus  vuguanghensis  (Giant  mun^)  , 

Pseudoryx  nghetnhensis  (Vu  Ouang  Ox) 

Vicugna  vicugna  (Vicuna) 


(Red-winged 


Vicugna  vicugna  (Vtcune) 

Hippopolamus  an^ihitjius  (Hippopotamus) 


Birds: 

Order  Apterygiformes. 

Apteryx  spp.  (Kiwis) „ 

Order  Tinamiformes. 

Rhynchotus    rufescens    macuiicollis 
tinamou). 

Rhyncho*us  njtescens  paMescens   (Southern   red- 
winged  tinamou). 

Rhynchotus    refescons    rufescens    (Western    red- 
winged  tinamou). 

Order  Anseriformes. 

Anas     aucUandica     (currently     isted     as     Anas 
aucMandKa  auctdartdicali. 

Anas  chkxoHs  (currently  listed  as  Anas  aucklandica 
chiorotis). 

Anas  nesiots  (currently  Nsled  as  Anas  aucUandica 
nesiotts). 

Order  GaMiformes. 

Xenoperdix  udmngwensis  (Udzungwa  forest  par- 
tridge). 

Order  Gruiformes. 

Baleahca  pavonine  (Black-crowned  crane) 

Order  Psittaciformes. 

Cacatua  gotfini  (Goffin's  cockatoo) 

Eos  Nstno  (Red  and  blue  tory)  

Cyanoramphus  malherbi  (Orange-fronted  parakeet)  .. 

Cyanoramphus   novaezeiandiae   (H&h   Zealand   or 
Red-crowned  parakeet). 

Psittacus  erithacus  pnnceps  (African  gray  parrot) 


PsHtacus  erithacus  (Sao  Tome/Principe  popUatkKis 

ot  African  gray  parrot). 
Order  CucuMormes. 

Musophagidae  spp.  (Turacos) 

Order  Apodiformes. 

Colkxalia  spp.  (Edibte-nest  swifUets) 

Order  Passenformes. 

Agelaius  flavus  (Saffron-cowled  blackbird)  ._ 

rffijpfJrOS.* 

Order  Crocodylia. 

^Manosuchus  niger  (Black  caiman) 


Crocodylus  niloticus  (Nile  crocodile)  

Crocodylus  niloticus  (NUe  crocodile) 

Crocodyius  niloticus  (Nile  crocodile) 

Crocodylus  niloticus  (Nile  crocodile) 

Crocodylus  porosus  (Saltwater  crocodile) 


Crocodylus  porosus  (Saltwater  aocodlle) .. 
Crocooynus  porosus  (Saltwater  crocodile) ... 


Order  Testudinata. 

Lissemys  puncata  (Indian  flap-shelll  turtle)  ... 

Lissemys  punctata  punctata  Indian  flap-shefl  turtle) 

Terrapene  spp.  (Box  turtles)  „ 

Testudo  kleinmanni  (Egyptian  tortoise) „ 


Proposed  amendment 


Transfer  from  I  to  II  (South  Africa's  populatnn)  ... 
Transfer  from  I  to  II  (Sudan's  populatton) 


Transfer  from  I  to  II  (South  Africa's  populatton) 


Add  to  I  _ 

Add  to  I  _ """""". 

Transfer  from  I  to  II  ^remaining  F*erwian  Appendix  I 

populattons). 
Amend  annotation  for  Appendu  II  populations  to 

altow  the  trade  in  wool  sheared  from  live  vicurias. 
Add  to  II  


Add  to  I  

Remove  from  II 
Remove  from  II 
Remove  from  II 


Transfer  from  II  to  I 
Trartsfer  from  11  to  I 
Retain  in  I 


Addtol 


Transfer  II  to  I 


Transfer  from  I  to  II  ... 
Transfer  from  II  to  I  ... 
Trarttfer  from  II  to  I  ... 
Transfer  I  to  II  _ 


Transfer  from  I  to  II  ...„ „ 

Retain  in  I  in  lieu  of  Psittacus  erithacus  pnnceps 


Add  to  II 
Add  to  II 
Addtol  . 


Transfer  from  I  to  II  (Ecuador's  populatx)n  pursuant 
to  Conf.  3.15  on  ranching). 

Change  basis  of  maintenance  of  Malagasy  popu- 
lation on  II  trom  Conf.  7.14  to  Conf.  3.15. 

Change  t>asis  of  maintenance  of  South  Africa's  pop- 
ulatk)n  on  II  from  Conf.  7.14  to  Conf.  3.15. 

Transfer  from  II  to  I  (Madagascar  and  Somalia  pop- 
ulatkxis.. 

Maintain  in  II  with  significant  increase  in  export 
quota  pursuant  to  Conf.  7.14. 

Change  basis  of  maintenance  of  lndor>esia  popu- 
lation on  II  from  Conf.  7.14  to  Conf.  3.15. 

Transfer  from  II  to  I  (Indonesian  population) 

Change  t>asis  of  maintenance  of  Australian  popu- 
lation on  II  from  Conf.  3.15  to  Conf.  1.2. 


::::1 


Add  to  II  

Remove  from  I  

Add  to  II  (retain  T.  cofhutia  m  I) 
Transfer  from  II  to  I 


South  Africe 
Sudan  „.. 

South  AfrKa 


Viefrnm  .. 
Defwnark 
Peru  


Chie _.. 

Belgium, 
Benin,  and 
France. 


NewZealarKt 

Uruguay  

Uruguay 

Uruguay  

New  Zealand 
NewZealarKl 
Newi^ealand 

Denmari(  


U.S. 


Nett)ertands 

Irxtonesia  .... 
Indonesia  .... 
New  Zealand 
New  Zealand 

United  King- 
dom. 

United  King- 
dom 

Netherlands 

Italy  

Uruguay  


Ecuador  

Madagascar 
South  Africa 
Switzertarxj  . 

Tanzania 

Indoriesia  .... 


Switzerland 
Australia 


■^ 


Switzerland 
Switzerland  . 
Netherlands 
Egypt 


Under  review.* 
Oppose.'o 

Oppose." 

Support.' 
Sujsport.' 
Optxtse.'^ 

Support." 

Support.' 


Support.' •» 
Support.' 
Support.' 
Support* 

Support.'* 
Support.'* 
Support." 

Support.' 

Support.' •» 

Oppose.'* 
Support.^ 
Support.^* 
Oppose.'' 

Support.* 

Support.'* 

Support.' 

Support.' 
Support.' 

Oppose.'" 

Oppose.2o 

Support." 

Support.22 

Oppose.23 

Oppose.*" 

Support.22 
Support.' 


Support.' 

Support*-** 

Support.** 

Support.** 


UMI 
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UMI 


SpeciM 


Orctef  Rhynchooephaka '. 

SphBoodon  app.  (Tintaras)  or  Sphtnodon  gunfttri 
(Brottwr's  Island  tuatani). 

Ontar  Sauria  _ _ 

Ph}fiwilum$  ttQtKttr  (Raoanmar  kzaid)  ....-.>>■ 

Pmtidactylus  atvami _™ ^ 

PhstKiaciyiua  torxjuatut 

Pnatidactykjs  vatreiae . 

Phalkittctytus  votcanenaia 

CaMopWaa  palkMm „ „^^^.^..^..„ 

Vannua  toangaderts/s  (irKfan  monitoO  

Varanm  Havascens  (YeUow  morutor) .„ 

Amphibians: 

Odef  Anura ~ 

Buh  pahgtanaa  (Monte  Verde  or  Golden  toad) 

I  (Malagasy  golden  frog) .... 


Ftth 

Oder  Osteoglossiformes  ..._ 

Scieropages  tormosus  (Asian  bonytongua) 
Scianpages  tormosus  (Asian  bor>ytongue) 


Chamma  tntonis  (Gtant  tntoo) 

Plaeoatyke  spp.  (New  Zealand  flax  tnailt)  

Powelliphanta  spp.  (New  Zealand  land  snails) 
Insacts: 

Colophon  spp.  (Cape  stage  beetles ~. 

Arachnids: 

Parxtnua  dictator  (Emperor  scorpion) _... 

Pandinus  gambiena  (scorpion) „.«....„„... 

Pandinus  imperaiof  (scofptoo)  ....._. . . 

PlarJts. 

Famty  Apocynacaaa - 

Pacttypodkjm  ambondganesa _ 


P.  txevKaula 


P.  rvunaquarHjm „... 

Fanmly  Araceae 

Alocasia  sanderiana 

Fanvly  Balanopr>oraceae 

Dactylanttius  tayloni  

Family  Bertjendaceae 

Bart)ens  anstata  de  CandoMa 

Family  Cactaceae 

Astrophytum  astanas 


Leuchtenbarga  pnncipis 


MamrnHaria  plumosa . 


f-amly  Etwnaceae 

Dioapyros  mun 

Famity  Euphortxacaaa 
E^priortM  cremanH .... 


Euphorbia  phmMM 


famiti  Gemianacaaa 

Qanl^na  kurroo X 

Family  Lagummosaa  (Fabacaaa) 
Da/bargia  malanoxylon 


Pterocarpus  sanfa^mut 
Famty  Uliacaaa 


Proposed  amendment 


Addtol 


Add  H ....—....._._— __~.......».^.>__._««.„...„ 

Add  to  II  ~..~.>......__..._....^^„__._______>..„ 

Add  10 II  

Add  to  II  _.. _.— ...^_^_ _..^..„..... 

Add  to  II  „ 

Add  to  II  „ „ 

Transfer  from  I  to  ft  (Bangaledesti  population) 
Transfer  from  I  to  II  (Bangladesh  population) .. 


Propor>enl 


Addtol 
Addtol 


Transfer  from  II  to  I  (Indonesian  population) 
Transfer  from  II  to  I  Indonesian  population  .. 


Add  to  II  

Add  to  II  (New  Zealand  population) 
Add  to  II  (New  Zealttid  population) 


Add  to  II  

Add  to  II  

Add  to  II  


Transfer  from  II  to  I 

Transfer  from  I  to  II 

Transfer  from  I  to  II 

Ramova  from  II  

/iii  to  i  "-™Z!IZ! 


Add  to  II  „ _ _ 

Transfer  from  1  to  II _ 

Transfer  from  1  to  II - 

Transfer  from  1  to  II 

- 

Transfer  from  II  to  I 
Transfer  from  I  to  II 


Add  to  II 
Add  toil 
Add  to  II 


NewZatfand 


ame 

Chile 

Chile 

Chile 

Chile 

Chile 

6ar>gladesh 
Bangladesh 


htetherlarxte 
Netherlands 
and  Ger- 
many. 


U.S.  position 


IndonasM  .... 
Switzerland  . 

Australia 

New  Zealand 
New  Zealand 

Nethertarxis 


Ghana 
Gharui 
Ghana 


Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Switzertarx)  . 


Switzerland  . 
New  Zealand 


Mexico  & 
Switzer- 
land. 

Mexico  & 
Switzer- 
land. 

Mexico  & 
Switzer- 
land. 

Germany  .. 


Madagascar 
&  Svvitzer- 
land. 

Madagascar 
&  Switzer- 
land. 


India 


Gennany; 
Kenya. 
IMia 


Support." 


Oppose.^ 

Support.^ 

Support* 

Supiwrt* 

Support.* 

SuJ3ix)rt.2« 

Opipose." 

Oppose.^ 


Support » 
SupjxHf* 


Support.^ 
Support.22 

Support.' 
Support' 
Support.3 

Support* 

Support' 
Support.3 
Supf)0rt.*« 


Support* 

Oppose.'^  J' J»' 

Support' 

Support' 

Support.M-2 

Oppose.*"'" 

Oppose." 

Support.* 

Support* 

Support* 
Support.* 

Oppose.=» 

Oppose.'^:"-* 

Support.2-3« 

Support.*'' 
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Species 


^/oe  albfAora . 
Atoa  alfredH ... 
Aloe  tiakari .... 


Proposed  amendment 


Aloe  tiarbadensis  (sya  A.  vera  (sic)) 
Aloe  bellatula „ 


Aloe  calcairophUa 


Aloe  compressa  (inc.  var.  rugosquamosa  and  var. 
schistopNIa). 


Transfer  from  II  to  I 
Transfer  from  II  to  I 
Transfer  from  II  to  I 


Aloe  delphinertsis 


Aloe  descomgsH . 


Aloe  fragHis „ 

Aloe  haworthioides  {inc.  var.  aurantiacsli 

Aloe  ttelenae _ _ 

Aloe  laeta  (inc.  var.  maniensis) 

Aloe  paralletrfoka 


Ah3e  parvula . 


Aloe  rautvi . 


Aloe  suzannae Transfer  from  II 


Remove  from  II  

Transfer  from  II  to  I 


Transfer  from  II  to  I 
Transfer  from  II  to  I  . 
Transfer  from  II  to  I  . 
Transfer  from  II  to  I  . 
Transfer  from  II  to  I  . 
Transfer  from  II  to  I  . 
Transfer  from  II  to  I  .. 
Transfer  from  irto  I  .. 
Trarjsfer  from  II  to  I  .. 


Transfer  from  II  to  I 


Transfer  from  II  to  I 


Aloe  versicolor 


Colchicum  luteum , „_.,. 

Family  Meliaceae ,^ '..] 

Entandrophrayna  &PP " 

Khaya  sop " 

Swietenia  macrophylla  of  the  nootropics,  incl.  natural 
hyt)nd  with  S.  humUis.  and  sic  with  S.  mahagoni. 

l-amily  Orchidaceae 

CatUeya  skinneri ' ."...". 


tol 


Transfer  from  II  to  I 


Cjpripedium  cordigerum  . 

Cypripedtum  elegans 

Cypripedium  himalaicum  . 

Cypripedium  tibebcum 

Dendrobium  cruentum 

Didiciea  cunninghamii 

Lycasta  skinneri  var.  a4ba  . 


Add  to  II 


Add  to  II 
Add  to  II 
Add  to  II 


Transfer  from  I  to  II 


Family  Potygonaceae  ... 

Rheum  australe 

Family  Ranunculaceae  . 
Aconitum  deirxmtuzum . 
Aconitum  ferox 


Transfer  from  II  to  I 

Transfer  from  II  to  I 

Transfer  from  II  to  I 

Transfer  from  II  to  I 

Transfer  from  II  to  I 

Transfer  from  I  to  II ... 

Transfer  from  I  to  II 


Add  to  II 


Add  to  II  .... 
I  Add  to  II  .„. 


Proponent 


Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Switzerland 

Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer-. 
land. 

Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Svvitzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Madagascar 
&  Switzer- 
land. 

Madagascar 
4  Switzer- 
land. 
Madagascar 
&  Switzer- 
land. 
Madagascar 
&  Switzer- 
land. 
Madagascar 
&  Switzer- 
land. 
Madagascar 
&  Switzer- 
land. 
Madagascar 

&  Switzer- 
land. 
India 


U.S.  position 


Germany 

Germany  ..... 
Netherlands 


Switzerland 
&  Mexico. 

India 

India 

India 

India 

Thailand 

Switzerland 

Switzerland 
&  Mexico. 


Support2-M 
Support.* 

Support.*-^ 


Under  review.* 
Support.23« 


Support.* 

Support* 

Support* 

Support.*3« 

Support.* 

Support.*-3« 

Support* 

Support.*-38 

Support.* 

Support.*-* 

Support.** 

Support.** 

Support.* 

Oppose."" 

Support.**" 
Support.*-*" 
Under  review.** 

Support' 


India 


.... 


India 
India 


Oppose. 
Oppose 
Oppose. 
Oppose. 
Support. 
Sup(x>rt 
Support.' 


17J1 

17J1 

17.31 

31 

2.42 

1 


Oppose. 


17J»J 


Oppos*!.* 
Oppose.* 
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SpeciM 


AconHum  hetwvfihyHum _ 

Cofits  ttttt ~.- ^...»........^... 

Fanwy  RosacMM •••.^•■••••••••^•••••x 

Prunus  afncana  ~ — «—~ 

Famriy  ScrophuiariacM* ~^. 

Picroftuza  kurrooa  .^ 

Famty  Taxac«a« 

f  AXIJ9  WfSMKf^&trm  •..••••■.••••■•••••••••••••••••••••••• 

rftivwy  I  ndftc^do  .......••^•••••••■■•^•••■•••••h 

Cametia  chrysantha _ 

Fanvty  Thymelaeac^ae  

AquHana  mataccensis  (syn.  A.  agaHochtj 

Fam»ly  Valenanaceae 

Nardostachys  grandiflora „... 

Parts  and  Derivatives  Proposal 


Proposed  amendment 


Add  to  II  ... 
Add  to  II  .. 


Add  to  II 
Addtoii 
Add  to  ii 


Remove  llrom  II 
Add  to  II  ....^.... 
Addtoii""""!"! 


Proponent 

U.S.  position 

India 

India 

Oppose.2 
Opi»se.2 

Kenya  

Support.' -2 

India 

Oppose.' '-a'-a 

India 

S«ipport.2« 

Switzerland  . 

Support.' 

India 

Support.2 

India 

Germany 

Oppose."-3'-2 
Support. 

With  respect  to  Appendix  II  plant  taxa  replace  tt>e  standard  exclusions: 
'tissue  cuMures  and  flasked  seedling  cuttures"  witti 

"seedivin  or  tiMue  cultures  obtained  m  vitro  m  stenle  culture  media,  either  liquid  or  solKJ,  transported  in  containers  comrrxKily  used  for  these 
types  pf  cuNuTM.  with  different  stiapes  and  made  of  different  materials" 


The  bases  tor  tfw  hnai  U.S.  negotiating  positions  on  ttie  proposals  are: 

'  The  isMng,  uptisting.  downhstmg.  or  de4istir>g  of  tt>e  taxon.  as  proposed,  appears  to  be  justified  t>y  ttie  biological  status  and  trade  information 
in  tt>e  proposal  or  currently  avaitabla  to  Iha  Servic*. 

'Linvted  population  status  and  trade  intormation  is  given,  but  the  United  States  wiN  give  strong  consideration  to  tfie  statements  of  range 
Stale(s)  and  looks  forward  to  discussions  with  them  at  tt>e  COP 

3  The  listing  of  this  taxon.  as  proposed,  appears  to  be  lustified  by  tt>e  trade  information  and/or  the  similanty  of  appearance  concem. 

*  AKtxxjgh  this  proposal  was  not  formally  submitted  pursuant  to  the  terv-year  review  resolution  for  downlisting,  this  cK:tion  appears  to  t>e  justified 
under  such  provisions. 

*  These  species  ol  chinchillas  are  presently  listed  m  Appendix  I  in  South  America  and  are  classified  as  rare,  vulr^raWe,  or  endangered  by 
lUCN.  Con>plete  removal  of  protection  (or  captive-bred  forms  of  these  species  potentially  places  wild  populations  at  risk.  Hov^ver,  a  downiisting 
0*  the  captive  populations  m  South  America  to  Appendix  II,  at  least  until  it  is  determined  that  there  is  no  risk  to  wiW  forms,  woukj  tie  txjth  appro- 
priate and  consistent  with  the  position  of  tf>e  CITES  Standing  Committee  on  proposed  changes  in  listing  criteria  (Anr>ex  4). 

*The  Ur>rted  States  continues  to  support  Xhe  1978  request  from  tfie  International  Whaling  Commission  (IWC)  to  take  all  possitile  measures  to 
support  the  IWC  ban  on  commercial  wfwUmg  for  certain  species  and  stocks  of  whales  and  opposes  the  transfer  of  ttie  minke  wfiale  from  Appen- 
du  I  to  Appendix  ll. 

^  The  United  States  will  support  the  position  of  Indm  (wtiere  the  status  of  the  subspecies  may  be  more  precanous)  that  ttie  sut>species  remain 
in  Apperxjix  I  wittvn  mdM. 

'trade  arxt  population  information  is  cormdered  insufficient,  and  neittier  population  status  nor  trade  levels  of  species  occurring  in  tt>e  United 
Stales  appears  to  warrant  listing  tt>e  entire  genus  Five  species  are  identified  m  Mammals  Checklist  of  the  World  by  Wilson  and  Reeder  (1993) 
including  two  (C.  huconotus  and  C  mesoieucus)  that  occur  m  the  southwestern  part  of  the  United  States.  The  United  States  will  give  strong  corv 
aideration  to  the  opinions  of  range  States  regarding  ltstir>g  of  those  species  not  occumng  m  the  United  States. 

*Vn»  Sarvice  believes  ttwt,  urxJer  inter^sely  managed  arxl  enforced  conditions,  consumptive  use  of  African  elephants  can  be  sustainable  arxl, 
in  cartam  cases,  may  be  a  key  component  of  effective  conservation  strategies.  Rigorous  controls  on  trade  are  an  important  part  of  management. 
The  United  Slates  opposes  reopening  ot  ttie  ivory  trade  and  is  concerned  ttiat  ttie  South  African  proposal  as  originally  sut>mitted  did  not  appear 
to  eliminate  the  possibtiity  ol  legal  trade  t>e«ng  resumed  or  of  illegal  trade  t>eing  escalated.  A  Panel  of  Experts  establisfied  urxler  ttie  provisions  ot 
Conf  7  9  IS  reviewing  in  country  trade  controls.  The  US.  will  not  finalize  its  position  until  rt  has  had  the  opportunity  to  review  the  Panel's  report  in 
detail  along  with  any  revisions  of  ttie  proposal  sutjmmed  by  South  Africa. 

'0  This  proposal  does  not  meet  trade  control  provisions  outlined  in  Conf.  7.9. 

' '  This  proposal  wouW  allow  legal  trade  in  rhino  horn  products,  altieit  with  strict  in-courrtry  controls;  such  trade  is  premature  until  illegal  trade  is 
under  cofitrd  The  United  States  supports  decisions  ol  tfie  Standing  Committee  that  illegal  trade  in  rhinoceros  specimens  or  product  undermines 
the  eltectrveness  o(  CITES.  The  United  States  continues  to  support  decisions  from  previous  meetings  of  tfie  Conference  of  the  Parties  and  the 
Starxkng  Committee  regarding  rhinoceros  conservation  and  trade  in  rhinoceros  tiom.  The  United  States  is  highly  supportive  of  efforts  by  ma)or 
corvsumer  states  to  ban  the  importation  and  sale  of  rtunoceros  parts  and  products  and  to  cooperate  in  enforcement  efforts. 

'^The  information  received  does  not  demonstrate  that  Peruvian  Appendix  II  populations  subjected  to  managed  take  and  trade  have  fared  bet- 
ter than  Appendix  I  populations  Given  ttiat.  and  pending  clear  demonstration  ttiat  sustainat)ie  use  programs  are  «vorking.  downlisting  of  Appendix 
I  poputafeons  is  premature  Trade  controls  for  wool  of  Apperxjix  II  animals  (simiar  to  those  proposed  by  Chile  to  ensure  ttiat  Illegal  wool  does  not 
aniar  toade)  are  encouraged  and  woukf  receive  positive  consideration. 

"Export  of  fit)er  and  re-import  of  processed  fit>Br  woukJ  be  monitored  to  control  inclusion  of  illegal  fitier  in  any  significant  amount.  U.S.  support 
IS  contingent  upon  strong  assurances  that  adequate  trade  controls  are  in  place  and  ttiat  native  communities  receive  maximum  economic  incen- 
tive to  manage  Appendix  II  populations  sustamably. 

'••These  entities  are  considered  populations  of  one  species.  Anas  auklandica.  in  the  current  CITES-adopted  check  hst.  By  recommendina  the 
uplisting  of  the  two  sutispecies  (accordvig  to  some  auttiorities)  currently  on  App€»ndix  II,  ttie  net  result  of  this  proposal  is  to  list  the  entire  species. 
Anas  aucMandtca.  on  Appendix  I.  Recommendations  of  ttie  Nomenclature  Committee  regarding  this  proposal  will  be  considered. 

'*The  Service  is  concerned  with  tfie  metfiodotogy  Used  in  the  study  on  which  this  proposal  is  based  and  is  not  convinced  that  tfie  resulting 
population  estimates  are  realistk;  In  addrtion.  ttie  Service  is  concerned  about  ttie  implications  for  trade  m  ottier  island  populations  of  tfus  species. 

'•If  a  valid  taxon,  the  transfer  of  Cyanoramphus  malhertM  to  Apperxlix  I  seems  justified  on  biotogical  and  trade  grounds.  However,  this  "spe- 
cies*" IS  now  considered  to  be  a  color  morph  of  C  aunceps  in  the  CiTES-adopted  checklist.  Therefore,  support  wM  be  contingent  upon  rec- 
ommendation of  ttie  iNlomenclature  Committee  as  to  ttie  validity  of  ttie  listing. 

' '  Ttie  populatKXvstatus  information  is  not  sufficient  to  wanant  tfie  listing,  uplisting,  downlisting,  or  delisting  as  proposed. 

'*The  Service  supports  the  above  proposal  sutjomtted  by  tfie  United  Kingdom  to  downhst  Psittacus  enthacus  prmceps  from  Appendix  I  to  Ap- 
pendix II  (ttieretiy  placing  the  entire  species.  P.  enthacus.  on  Appendix  II).  If  tfie  Parties  adopt  ttie  atxive  downlisting  proposal,  the  Service  urv 
derstand  ttiat  tfie  United  Kingdom  wiH  withdraw  ttus  alternative  proposal.  However,  if  ttie  Parties  reject  the  downtotmg  proposal,  the  Service  wiH 
suniort  ttie  alternative  proposal  m  the  interest  of  clarifying  the  taxonomy  of  P.  erithacus. 

'•Tfie  Service  opposes  this  proposal  until  (a)  effective  population  monitonng,  trade  controls,  and  licensing  procedures  are  in  place,  and  (b)  evi- 
dence IS  presented  tfiat  ttie  wiM  population  can  sustain  tfie  initial  level  of  harvest  of  eggs  arxj  hatchlings  proposed  for  initiating  the  ranching  pro- 
gram. 

^  The  Service  is  concerned  about  management  and  enforcement,  including  but  not  limited  to  the  considerations  presented  in  footnote  21 . 

"  Tlie  transfer  of  certain  crocodilian  populations  from  Appendix  I  to  II  was  proposed  pursuant  to  Conf.  3.15  (rarictung)  or  Conf.  5.21  and  7.14 
Mxport  quota)  The  Service's  initial  support  of  ttiese  proposals  Is  contingent  upon  assurance  that  (1)  annual  and  ottier  required  reports  are  tieing 
Md  ragularfy  by  ttie  proponent  with  the  CITES  Secretanat.  (2)  ttiere  is  an  adequate  basis  to  monitor  ttie  status  of  wild  populations,  (3)  animals 
wM  ba  ralumed  to  ttie  wikj  m  numbers  as  appropriate,  and  (4)  ttiere  is  an  implefnentable  lirmt  on  the  harvest  of  wikj  juveniles  and  adults. 


^SwTteertand,  as  depostery  government,  proposed  the  transfer  from  Appendix  II  to  Appendix  I  of  those  species  that  were  downhsted  from  Ad- 
§^rts  ^^^or  lfii^?5iffi^'°~  ^^ '^^^"'-  "  ^^^"9  or  export  quota  pl^^als  are  adopted'^  ParS^S^SSSS  m^X 

»The  Sendee  oppos-K  expar»fon  of  export  quotas  for  wild-han/ested  animals  beyond  currentfy  authorized  levels  without  further  justification 
The  Service  agrees  witti  the  lUCN  CrocodUe  Specialist  Group  that  Conf.  7.14  is  inappropriate  in  this  case  and  that  mMharv^^>c^^^ 
duct&d  only  on  a  limited  basis  as  "reasonable  cropping"  in  conjunction  with  ranching  programs  under  Conf  8.22 

«  Support  for  this  proposal  is  conditioned  upon  the  inclusion  of  the  entire  species  L  punctata  in  Appendix  II 

25  T)^  United  States  submitted  a  similar  proposal  for  this  genus  but  was  aWe  to  include  more  recent  inliirmation  in  its  proposal  a  copy  ot 
which  IS  available  from  either  the  Office  of  Management  Authonty  or  Office  of  Scientific  Authority  ^'^v^f^.  a  copy  oi 

26Support  for  this  proposalls  based  on  trade  levels  and  the  historical  effects  of  trade  on  other  populations  or  the  reproductive  characteristics 
of  the  species.  However,  the  Sen/ice  will  consider  any  new  population  information  ^vvajuwivo  «i<u«K;ien5ucs 

27  The  Sen/ice  supports  ttie  incli^ion  of  Sphenodon  spp.  (tuataras)  as  opposed  to  S.  gunmen  on  Appendix  I.  but  considers  all  tuataras  to  have 
been  included  in  Appendix  I  already,  based  on  the  present  listing  of  S.  punctatus.  The  Nomenclature  Committee  agrees  with  the  latter  and  rec- 
ommends that  the  listing  be  changed  to  Sphenodon  spp.,  now  that  S.  punctatus  has  been  split  into  more  than  onl  species.  If  the  Committee's 
report  IS  adopted  by  the  Parties,  it  wil  render  the  New  Zealand  proposalredundant  'v^'v^a.     .,.«  wxnminee^ 

28  Although  this  e  proposed  as  a  temporary  Uansfer  to  Appendix  II  until  the  next  COP.  the  Sendee's  long-standing  position  has  been  to  oppose 
commercial  sale  of  confiscated  specimens  of  Appendix  I  species  owuws 

in  mis  texonT*  loTbeljeT^  ^"^  °*  ^^  ^^'^ '"  '^^^^^  '  °"  *^  '^^^'^  °'  ^^°^-  ^-^S  ('  «•.  due  «>  the  taxon's  rarity,  and  because  any  trade 

30 Malaysia  has  had  a  captive  txeeding  facility  registered  for  this  species  in  accordance  with  Article  VII  paragraph  4  and  pursuant  to  /conf 
8.15.  Indonesia  is  proposing  to  register  similar  facilities  but  to  date  these  have  not  been  accepted  by  the  CITES  Secretanat  In  the  absence  of 
the  registration  of  one  or  more  facilities  in  Indonesia,  this  proposal  by  Indonesia  wouW  preclude  commercial  trade  in  this  species  Therefore  In- 
donesia may  wish  to  consider  modifying  its  proposal  to  continue  the  present  downlisting  to  Appendix  II  pursuant  to  Conf  5^1  under  which  ttiere 
IS  an  export  quota  for  captive-reared  fish  and  a  zero  quota  for  wild  fish.  .»     ,  u.mci  wi«^i  uict« 

3'  Trade  Information  is  considered  insufficient  to  support  the  proposal. 

»The  United  States  recognizes  that  the  downlisting  of  this  species  should  be  linked  with  the  need  for  an  export  quota  or  sustainable-han/est 
system,  which  is  expressed  in  the  proposal,  the  analysis  by  lUCN,  and  the  position  of  the  TRAFFIC  Networi<.  the  Unrt^  States  believes  that  a 
management  plan  arid  appropriate  quota  shoukj  be  in  place  before  downlisting.  This  quota  shoukj  take  into  account  the  population  structure  (in- 
chxftng  age  stnJCUire)  of  the  species,  so  that  there  is  not  excessive  pressure  to  remove  the  large  (and  much  older)  wild  individuals  for  which  arti- 
hcialfy  propagated  specimens  presentfy  do  not  substitute.  Furthermore,  the  establishment  of  artificial  propagation  program  in  Madagascar  wouW 
be  an  inriportant  consideration.  Trade  of  artifkyally  propagated  Appendix  I  specimens  can  be  facilitated  by  means  of  multiple-shipment  export  per- 
mits ttiat  tiave  validity  for  6  months  and  are  renewaljle.  ^^  k^^  k^- 

33 The  coricem  is  export  of  the  "Nvood-rose",  virhk;h  the  United  States  believes  would  be  properly  included  by  listing  Dactylanthus  taylorii  (pua- 
o-te-remga)  because  the  wood-rose  is  an  essential  denvative  of  D.  taylorii  that  is  induced  by  its  interaction  with  Its  host.  Each  wood-rose  mavte 
conyteteh;  me  substance  (root-tissue)  of  an  individual  of  several  common  host  trees  or  sfirubs,  which  has  been  wholly  transformed  at  and  near 
ttie  fiost-Liacfylanfnus  intertace  by  D.  taykxii. 

*•  Berberis  aristata  of  some  authors  but  not  de  Candolle  is  B.  chitria  and  (and/or  B.  noribunda). 

»Ttie  downlisting  of  mis  species  is  unjustified,  because  of  similar  appearance  ol  other  dwart  taxa  of  subgenus  Lacanthis  that  are  in  Madaoas- 
car  and  are  aH  in  Appendix  I.  Moreover,  no  management  plan  is  in  place  for  the  two  varieties  of  this  popular  speaes— especially  for  the  less 
a>mmorivar.toegan*(  Trade  in  artificiaily  propagated  Appendix  I  specimens  can  be  facilitated  by  means  of  multiple-shipment  export  permits  that 
have  validity  for  6  months  and  are  renewable.  r-        r^  kv^  k^      s.    h« 

36The  United  States  will  seek  amendment  of  this  proposal  to  exclude  the  non-African  (non-native)  population,  and  to  exclude  finished  musical 
ii«tnjments.  This  species  is  often  called  African  Wackwood;  although  in  the  proposal  one  of  the  common  names  mentioned  is  African  ebony  true 
eooroes-Hhcluding  Afncan  ebony— normally  are  regarded  to  be  species  of  Diospyros.  ' 

3^  The  Umted  States  will  seek  amendment  of  mis  proposal  to  exclude  bom  finished  musical  instruments  and  chemical  derivatives 

38 The  Urirted  States  is  tentatively  in  support  of  the  uplisting  all  17  of  the  Aloe  species;  however,  in  an  effort  to  determine  which  appendix 
woi^  provide  more  net  benefit  to  the  wiW  populations,  the  United  States  is  evaluating  which  of  these  species  can  be  easily  propagated  are 
readilyavailable  as  propagated  specimens,  and  may  become  less  available  under  Appendix  I  trade  controls  (Conf.  5  I4(b)(iii)]      '^^^' 

3»The  proposal  is  m  error  iri  not  treattng  Aloe  barbadensis  as  a  synonym  of  Aloe  vera.  The  parts  and  denvatives  of  artificiaily  propagated  Atoe 
vera  ateeady  are  not  regulated  by  CITES.  The  sendee  is  considering  whether  unregulated  trade  in  whole  plants  ol  Atoe  vera  would  place  wiW 
populations  of  mreatened  aloes  at  increased  risk. 

•JThe  listing  of  this  taxon  appears  to  be  justified;  similarity  of  appearance  also  is  a  concem. 
,,^7^,^"!^  States  received  intomnation  regarding  this  species  and  its  trade  at  a  meeting  of  the  Linnean  Society  of  London  on  September  8. 
1994.  Note  that  hybnds  between  Swietena  macrophylla  and  S.  mahagoni  are  spontaneous  but  are  not  natural  hybrids  in  terms  of  Conf  2  13- 
they  sornetimes  occur  where  people  t)ave  introduced  S.  macrophylla  into  proximity  with  S.  mahagoni.  If  the  United  States  were  to  support  this 
proposal.  It  wouW  want  it  amended  to  exclude  parts  and  derivatives  other  than  togs,  sawn  vwjod,  veneer  sheets,  and  plywood  sheets 

*2  The  problem  of  identification  of  mis  species  when  not  in  ftower  is  recognized,  as  the  remainder  of  this  genus  of  about  900  species  wouW  re- 
main in  Appendix  II. 

"The  United  States  is  evaluating  whether  to  seek  an  amendment  of  this  proposal  to  exclude  chemical  derivatives  (i.e..  the  endixoduct  medk 


cine). 


Future  Actions 

Amendments  are  adopted  by  a  two- 
thirds  majoiity  of  the  Parties  present 
and  voting.  All  spiecies  amendments 
adopted  will  enter  into  effiBct  90  days 
after  the  close  of  COP9  (i.e.,  on  February 
16, 1995)  for  the  United  States,  unless 
a  reservation  is  entered.  Article  XV  of 
CITES  enables  any  Party  to  exempt  itself 
from  implementing  CITES  for  any 
particular  species,  if  it  enters  a 
reservation  with  respect  to  that  species. 
A  Party  desiring  to  enter  a  reservation 
must  do  so  during  the  90-day  period 
immediately  following  the  close  of  the 
meeting  at  which  the  Parties  voted  to 
include  the  species  in  Appendix  I  or  n. 
Soon  after  CX)P9.  the  Service  plans  to 


publish  a  notice  in  the  Federal  Register 
announcing  the  final  vote  of  the  Parties 
on  these  listing  proposals.  If  the  United 
States  should  decide  to  enter  any 
reservation,  this  action  must  be 
transmitted  to  the  Depositary 
Government  (Switzerland)  by  February 
16. 1995. 

The  Service  invites  comments  and 
recommendations  from  the  public 
concerning  reservations  to  be  taken  by 
the  United  States  on  any  amendments  to 
the  appendices  adopted  by  the  Parties  at 
COP9.  The  Service's  past  practice  has 
been  to  solicit  public  comments  only 
after  the  COP.  in  the  notice  that 
announces  the  actions  of  the  Parties  at 
the  COP  on  the  proposed  species 


amendments.  However,  because  of  the 
short  time  available  for  taking 
reservations,  the  Service  is  now 
soliciting  comments  on  possible 
reservations  on  any  proposed  species 
amendment  that  may  be  adopted. 
Although  the  Service  will  re-solicit 
comments  after  00P9  if  time  is 
available,  this  present  notice  may  be  the 
only  request  for  such  comments. 
Recommendations  or  comments 
regarding  reservations  must  be  received 
by  January  17. 1995.  If  the  United  States 
should  enter  any  reservations,  they  will 
be  aimounced  in  the  same  Federal 
Register  notice  that  incorporates  the 
listing  decisions  of  the  Parties  into  the 
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Code  of  Federal  Regulations  (50  CFR 
Put  23). 

Reservations,  if  entered,  may  do  little 
to  relieve  importers  in  the  United  States 
from  the  need  for  foreign  export 
permits,  because  the  Lacey  Act 
Amendments  of  1981  (16  U.S.C.  3371  et 
seq.)  make  it  a  Federal  offense  to  import 
into  the  United  States  any  animals 
taken,  possessed,  transported,  or  sold  in 
violation  of  foreign  conservation  laws.  If 
a  foreign  country  has  enacted  QTES  as 
part  of  its  positive  law,  and  that  country 
has  not  taken  a  reservation  with  regard 
to  the  animal  or  plant,  or  its  ports  or 
derivatives,  the  United  States  (even  if  it 
had  taken  a  reservation  on  a  species) 
would  continue  to  require  CITES 
documents  as  a  condition  of  import. 


Any  reservation  by  the  United  States 
would  provide  exporters  in  this  country 
with  little  relief  firom  the  need  for  U.S. 
export  documents.  Receiving  countries 
that  are  party  to  CITES  would  generally 
require  Ul  1 1  S-equ  i  valent 
documentation  from  the  United  States, 
even  if  it  enters  a  reservation,  because 
the  Parties  have  agreed  to  allow  trade 
with  non-Parties  (including  reserving 
Parties)  only  if  they  issue  documents 
containing  all  the  information  required 
in  CITES  permits  or  certificates.  In 
addition,  if  a  reservation  is  taken  on  a 
species  listed  in  Appendix  I,  the  species 
should  still  be  treated  by  the  reserving 
Party  as  in  Appendix  11  according  to 
Conf.  4.25.  thereby  still  requiring  CITES 
documents  for  export  of  these  species. 


The  United  States  has  never  entered  a 
reservation  to  a  CITES  listing.  It  is  the 
policy  of  the  United  States  that 
commercial  trade  in  Appendix  I  species 
for  which  a  country  has  entered  a 
reservation  undermines  the 
effectiveness  of  CITES. 

This  notice  was  preftared  by  Drs. 
Marshall  A.  Howe.  Bruce  MacBryde. 
and  Charles  W.  Dane,  OfHce  of 
Scientific  Authority,  under  authority  of 
the  Endangered  Species  Act  of  1973  (16 
U.S.C  1531  ef  seg). 

Dated:  November  1. 1994. 
George  T.  Fraaiptoa.  Jr., 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

(FR  Doc  94-27731  Filed  11-4-94;  12:20  pm) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-670-e27] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cased 
Pencils  From  the  People's  Republic  of 
China 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTTVE  DATE:  November  8, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Kristin  Heim  or  Thomas  McGinty, 
Office  of  Countervailing  Investigations, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue.  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-3798  or  (202) 482-5055, 
respectively. 

Final  Determination 

The  Department  of  Commerce  ("the 
Department")  determines  that  certain 
cased  pencils  (pencils)  from  the 
People's  Repubhc  of  China  (PRC)  are 
being,  or  are  likely  to  be.  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  as  provided  in  section  735  of 
the  Tariff  Act  of  1930.  as  amended  (the 
Act).  The  estimated  margins  are  shown 
in  the  "Suspension  of  Liquidation" 
section  of  this  notice. 

Case  History 

Since  the  preliminary  determination 
in  this  investigation  on  June  8. 1994,  (59 
FR  30911.  June  16, 1994).  the  following 
events  have  occurred. 

From  July  4  through  15. 1994. 
Department  officials  conducted 
verification  of  the  responses  of  the 
responding  exporters,  Shanghai  Foreign 
Trade  Corporation  (SFTC),  Shanghai 
Lansheng  Corporation  (Lanshen^. 
Guangdong  Provincial  Stationery  & 
Sporting  Goods  Import  &  Export  Corp. 


(Guangdong),  and  China  First  Pencil 
Co..  Ltd.  (China  First),  a  responding 
exporter  and  manufacturer;  and  the 
responding  manufacturers  Shanghai 
Three  Star  Stationery  Industry 
Corporation  (Three  Star),  and  Anhui 
Stationery  Company  (Anhui). 

On  July  22. 1994.  petitioner  alleged 
that  there  is  a  reasonable  basis  to  Iwlieve 
or  suspect  that  critical  circumstances 
exist  with  respect  to  imports  of  certain 
cased  pencils  from  the  PRC.  On  August 
10, 1994,  the  Department  published  in 
the  Federal  Register  a  notice  of 
postponement  of  the  final  determination 
(59  FR  40865).  On  August  26. 1994,  the 
Department  published  in  the  Federal 
Register  a  preliminary  affirmative 
determination  of  critical  circumstances 
(59  FR  44128). 

Petitioner  and  respondents  submitted 
case  and  rebuttal  briefs  on  September  21 
and  October  3, 1994,  respectively.  A 
public  hearing  was  held  on  October  5. 
1994. 

Scope  oflnvestigation 

The  products  covered  by  this 
investigation  are  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipp)ed 
(e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"). 

Specifically  excluded  from  the  scope 
of  this  investigation  are  mechanical 
pencils,  cosmetic  pencils,  pens,  non- 
cased  crayons  (wax),  pastels,  charcoals, 
and  chalks. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  investigation  is  dispositive. 

Class  or  Kind  of  Merchandise 

At  the^me  of  our  initiation,  the 
Department  solicitedcomments  from 
interested  parties  on  whether  all  cased 
pencils  constitute  one  class  or  kind  of 
merchandise.  Respondents  first  argued 
that  raw  pencils/ pencil  blanks  and 
semi-finished  pencils  constitute  a 
separate  class  or  kind  of  merchandise 
apart  from  finished  pencils. 


In  addition,  the  Asia  Pencil 
Association,  an  interested  party  In  this 
investigation,  argued  that  speciahy 
pencils  [e.g.,  carpenter  and  art  pencils) 
constitute  a  separate  class  or  kind  of 
merchandise.  However,  the  information 
submitted  in  support  of  its  claim  was 
insufficient  to  allow  us  to  make  a 
preliminary  determination  that  specialty 
pencils  are  a  separate  class  or  kind  of 
merchandise  and  no  new  information 
on  specialty  pencils  has  been  submitted 
since  the  preliminary  determination. 

Based  on  the  information  provided 
the  Department  preliminarily 
determined  that  neither  specially 
pencils  nor  raw  blanks  constituted  a 
separate  class  or  kind  of  merchandise 

In  a  submission  dated  June  2.  1994 
respondents  argued  that  the 
merchandise  subject  to  this 
investigation  comprises  four  septirale 
classes  or  kinds  of  merchandise.  Tliose 
arguments  were  filed  too  late  to  be 
considered  for  the  preliminary 
determination  and  were  to  have  been 
addressed  fully  in  this  determination 
However,  in  their  case  brief  of 
September  21. 1994.  respondents  argued 
that  there  are  three  classes  or  kinds  of 
merchandise:  Commodity,  colored  and 
designer.  The  Department  wilf  therefore 
address  only  respondents'  most  recent 
argument  about  the  appropriate  number 
of  classes  or  kinds  of  merchandise 
under  investigation. 

In  order  to  establish  whether  cased 
pencils  represent  a  single  class  or  kind 
of  merchandise,  we  examine  below  each 
of  the  criteria  used  by  the  Department 
to  determine  class  or  kind  as  described 
in  19  CFR  353.29(i)  (1)  and  (2)  and 
Diversified  Products  Corp.  v.  United 
States.  6  QT  155,  572  F.Supp.  883 
(1983). 

Physical  Characteristics 

Respondents  argue  that  commodity 
pencils  are  invariably  hexagonal  with  a 
graphite  core  and  a  plain  paint  finish, 
colored  pencils  have  a  chemical- 
intensive  core  and  designer  pencils  are 
round  with  a  graphite  core  and 
"proprietary  artwork"  designs. 

Petitioner  argues  that,  while  the 
outward  physical  form  of  {>encils 
sometimes  differs,  the  production 
process  is  identical,  except  for  the 
finishing.  Petitioner  submits  thai  some 
commodity  pencils  are  round  while 
some  designer  pencils  are  hexagonal  as 
well  as  triangular,  that  graphite  pencils 
come  in  varying  degrees  of  hardness  due 
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to  varying  chemical  composition;  and 
that  the  chemical  core  for  colored 
pencils  does  not  distinguish  it  from  all 
other  "disposable,  delible.  portable 
marking  instruments  that  require 
sharpening  to  renew  the  core." 

The  cased  pencils  described  in  the 
scope  of  this  proceeding  are  disposable 
writing  instruments.  Two  essential 
elements  are  present  in  all  cased 
pencils.  These  are  (1)  a  core  which 
contains  the  material  that,  when  the 
pencil  is  put  to  use,  leaves  a  mark  on 
a  surface  and  (2)  the  casing  in  which  the 
core  rests.  As  such,  we  conclude  that 
the  physical  characteristics  of  all 
pencils  within  the  scope  are  similar. 

Regarding  respondents'  argument  that 
the  chemical-intensive  cores  of  colored 
pencils  should  serve  to  distinguish  them 
from  other  pencils  in  the  scope,  we  note 
that  the  core  composition  of  commodity 
pencils  also  varies  based  on  the  desired 
hardness  and  blackness  of  the  pencil. 
Hence,  we  do  not  Hnd  this  to  be  a  basis 
for  distinguishing  colored  from  other 
pencils. 

With  regard  to  shape,  petitioner  and 
respondents  have  submitted  conflicting 
arguments.  Based  on  the  evidence  on 
this  record,  the  Department  determines 
that  commodity  and  designer  pencils  do 
not  always  have  different  shapes. 
Finally,  with  regard  to  the  proprietary 
artwork  on  designer  pencils,  the 
difference  from  commodity  pencils 
includes  the  application  of  foil,  paint, 
ferrules,  erasers,  or  some  form  of  eye- 
catching topper.  While  these  add-ons 
make  the  pencils  physically  different 
from  commodity  pencils,  they  do  not 
change  the  basic  physical  characteristics 
of  the  product,  i.e..  a  core  encased  in 
wood  or  other  material. 

Customer  Use  and  Expectations 

Respondents  argue  that  commodity 
pencils  are  used  in  schools  and 
businesses  for  writing:  colored  pencils 
are  usually  for  children  and  always  for 
coloring  (not  writing);  and  designer 
pencils  are  for  collecting.  In  addition, 
respondents  argue  that  marks  made  by 
most  colored  pencils  are  not  able  to  be 
erased,  while  those  of  graphite  pencils 
are.  Petitioner  contends  that  the 
customer  use  and  expectation  of  all 
pencils  is  to  make  a  mark  on  a  surface. 

We  agree  that  the  expectations  and 
uses  of  colored  pencils  are  various  and 
may  differ  from  the  expectations  and 
uses  of  co.Timodity  and  designer 
pencils.  With  respect  to  designer 
pencils,  however,  there  is  no  evidence 
to  support  respondents"  claim  that  these 
pencils  are  solely  for  collecting.  While 
they  are  collectable,  they  are  also  used 
as  writing  instruments.  Therefore,  we 
have  no  basis  to  distinguish  designer 


pencils  &om  commodity  pencils  in 
terms  of  customer  use  and  expectations. 

Channels  of  Trade 

The  channels  of  trade  for  PRC  pencil 
sales  are  similar  for  all  pencil  types.  The 
producer  and^or  exporter  sells  either 
directly  to  retail  customers  or 
distributors  in  the  United  States.  The 
distributors  then  sell  to  either  retailers 
or  end-users  in  the  United  States. 
According  to  petitioner,  U.S.  produced 
pencils  are  also  sold  by  manufacturers 
to  retail  customers  or  distributors.  These 
distributors  may  also  sell  to  retailers, 
businesses  or  schools.  Hence,  we  And 
thatall  pencils  within  the  scope  of  this 
proceeding  are  sold  in  the  same 
channels  of  trade. 

Manner  in  Which  Pencils  Are 
Advertised  and  Displayed 

There  is  conflicting  evidence  on  the 
record  in  this  investigation  with  respect 
to  the  manner  in  which  pencils  are 
advertised  and  displayed.  Petitioner 
points  to  a  China  First  catalog  submitted 
in  response  to  section  A  of  our 
questionnaire.  Petitioner  argues  that 
since  all  types  of  pencils  are  included 
in  the  China  First  catalog  (some 
individual  pages  include  a  number  of 
different  types  of  pencils),  we  should 
conclude  that  the  manner  in  which 
pencils  are  displayed  is  similar 
regardless  of  pencil  type.  Petitioner  also 
submits  that  different  types  of  pencils 
are  often  displayed  together  in  retail 
outlets. 

Conversely,  respondents  submit  that 
the  manner  of  displaying  and 
advertising  pencils  is  particular  to  the 
type  of  pencil  being  offered  for  sale. 
Respondents  contend  that  colored 
pencils  are  not  offered  for  sale  in  office 
supply  stores  and  commodity  pencils 
cannot  be  found  in  toy  stores  and  party 
shops.  Respondents  contend  that  even 
in  the  unusual  event  that  commodity, 
colored,  and  designer  pencils  were 
offered  for  sale  in  the  same  store,  they 
would  not  be  displayed  together. 

Based  on  our  research,  txith  petitioner 
and  respondents  are  correct.  Specialty 
stores  such  as  party  shops  do  not 
usually  stock  commodity  pencils.  On 
the  other  hand,  office  supply  stores  or 
pharmacies  such  as  "Staples"  or  "CVS" 
carry  all  three  pencil  types  (commodity, 
colored  and  designer).  lu  some  instances 
they  are  displayed  together,  irrother 
instances  they  are  displayed  separately. 

Conclusion 

Based  on  the  arguments  presented 
and  our  own  research  and  analysis,  the 
Department  is  not  persuaded  that  a 
determination  of  three  separate  classes 
or  kinds  of  merchandise  is  warranted  in 


this  investigation.  Although  the 
products  differ  in  certain  respects,  on 
the  whole  the  similarities  greatly 
outweigh  the  dissimilarities.  In  its 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Antifriction 
Bearings  from  West  Germany,  54  FR 
18992  (May  3, 1989).  the  Department 
stated  that  "the  real  question  is  whether 
the  differences  are  so  material  as  to  alter 
the  essential  nature  of  the  product,  and 
therefore,  rise  to  the  level  of  class  or 
kind  differences."  In  this  instance,  the 
differences  do  not  alter  the  essential 
nature  of  the  product.  In  addition, 
although  such  a  Hnding  is  not 
dispositive  to  this  analysis,  the  ITC 
recently  issued  its  ref>ort  on  Cased 
Pencils  firom  Thailand  stating  that  "all 
cased  pencils  .  .  .  have  similar  physical 
characteristics  and  uses."  (ITC 
Publication  2816.  at  1-8).  Therefore,  we 
conclude  that  commodity,  colored  and 
designer  pencils  are  a  single  class  or 
kind  of  merchandise. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
lune  1. 1993.  through  November  30. 
1993. 

Separate  Rates 

The  four  participating  exporters. 
SFTC.  Guangdong.  China  First,  and 
Lansheng  have  each  requested  a 
separate  rate.  SFTC  and  Guangdong  are 
companies  owned  by  "all  the  people." 
China  First  and  Lansheng  are 
shareholding  companies,  both  of  which 
were  previously  owned  by  "all  the 
people."  China  First  issued  shares  in 
1992  and  Lansheng  issued  shares  in 
September  1993.  In  the  preliminary 
determination.  Guangdong,  SFTC.  and 
Lansheng  received  separate  rates.  With 
respect  to  China  First,  we  preliminarily 
determined  that,  due  to  the  lack  of 
information  on  the  record  regarding 
China  First's  ownership  structure,  we 
could  not  grant  China  First  a  separate 
rate  at  that  time. 

In  the  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Compact  Ductile 
Iron  Works  from  the  People's  Republic 
of  China.  58  FR  37909  (July  14,  1993) 
{CDfW),  the  Department  determined  that 
state-owned  companies,  i.e..  those 
owned  by  the  central  government,  were 
not  eligible  for  separate  rates.  In  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China.  59  FR 
22585.  (May  2. 1994)  (Silicon  Carbide), 
we  found  that  the  PRC  central 
government  had  devolved  control  of 
state-owned  enterprises,  i.e..  enterprises 
."owned  by  ail  the  people."  As  a  result, 
we  determined  that  companies  owned 
"by  all  the  people"  were  eligible  for 


individual  rates,  if  they  met  the  criteria 
developed  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Spaiiders 
from  the  People's  Republic  of  China  56 
FR  20588  (May  6, 1991)  {Sparklers)  and 
amplified  in  Silicon  Carbide. 

In  this  investigation,  and  in  the  recent 
final  determination  involving  paper 
clips  from  the  PRC  (59  FR  51170, 
October  7, 1994).  we  have  examined 
companies  that  had  been  "owned  by  all 
the  people,"  but  are  now  shareholding 
companies  with  varying  levels  of 
government  ownership.  When  these 
companies  were  "owned  by  all  the 
people."  the  central  government 
devolved  control  of  them.  Hence,  we 
focused  our  examination  on  whether  the 
change  in  ownership  form  to 
shareholding  companies  altered  that 
devolution  of  control.  We  found  that  it 
did  not.  Significantly,  we  found  that  the 
government  (whether  the  central 
government  or  the  Government  of 
Shanghai)  did  not  vote  the  shares.  (See. 
verification  reports  of  Lansheng  and 
China  First.)  Although  the  government 
held  its  shares  on  behalf  of  the  people, 
in  one  case  those  shares  were  voted  by 
the  company's  former  general  manager 
(Mr.  Lansheng),  and  in  the  other  by  the 
workers  (China  First). 

Because  we  have  found  that  the 
government  has.  in  effect,  severed  the 
voting  rights  fit)m  the  shares  it  holds  in 
trust  on  behalf  of  the  people  and 
bestowed  those  rights  on  the  enterprises 
themselves,  we  determine  that  Lansheng 
and  China  First  do  not  fall  within  the 
prohibition  set  out  in  CDIW.  Hence,  the 
Department  has  applied  the  criteria 
developed  in  Sparklers  and  amplified  in 
Silicon  Carbide  to  determine  whether 
these  companies,  as  well  as  the 
companies  "owrned  by  all  the  people," 
should  receive  separate  rates.  Under  this 
analysis,  the  Department  assigns  a 
separate  rate  only  when  an  exporter  can 
demonstrate  the  absence  of  both  de 
jure '  and  de/arto^  governmental 
control  over  export  activities. 


'  Evidence  supporting,  though  not  requiring,  a 
Hnding  of  de  jure  abaence  of  central  control 
includes:  (1)  absence  of  restrictive  stipulations 
associated  with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative  enactments 
decentralizing  control  of  companies:  or  (3)  any 
other  formal  measures  by  the  government 
decentralizing  control  of  companies. 

'  The  factors  considered  include:  (1)  whether  the 
export  prices  are  set  by  or  subject  to  the  approval 
of  a  governmental  authority:  (2)  whether  the 
respondent  has  authority  to  negotiate  and  sign 
contracts  and  other  agreements:  (3)  whether  the 
respondent  has  autonomy  from  the  government  in 
making  decisions  regarding  the  selection  of 
manugement:  and  (4)  whether  the  respondent 
retains  the  pnx:eeds  of  its  export  sales  and  makes 
independent  decisions  regarding  disposition  of 
profits  or  finaiKing  of  losses  [see  Silicon  Carbide). 


De  Jure  Analjrsis 

The  PRC  laws  placed  on  the  record  of 
this  case  establish  that  the  responsibility 
for  managing  companies  owned  by  "all 
the  people"  has  been  transferred  from 
the  government  to  the  enterprise  itself. 
These  laws  include:  "Law  of  the 
People's  Republic  of  China  on  Industrial 
Enterprises  Owned  by  the  Whole 
People,"  adopted  on  April  13, 1988 
(1988  Law):  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23. 
1992  (1992  Regulations):  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities."  approved  on  December 
21. 1992  (Export  Provisions).  The  1988 
Law  states  that  enterprises  have  the  right 
to  set  their  own  prices  (see  Article  26). 
This  principle  was  restated  in  the  1992 
Regulations  (see  Article  IX). 

While  the  PRC  govenunent  has 
devolved  control  over  state-owned 
enterprises,  the  government  has 
continued  to  regulate  certain  products 
through  export  controls.  The  Export 
Provisions  list  designates  those  products 
subject  to  direct  government  control. 
Pencils  do  not  appear  on  the  Export 
Provisions  list  and  are  not.  therefore, 
subject  to  the  constraints  of  these 
provisions. 

Consistent  with  Silicon  Carbide,  we 
determined  that  the  existence  of  these 
laws  demonstrates  that  Guangdong  and 
SFTC,  companies  owned  by  "all  the 
people."  are  not  subject  to  dejure 
control. 

Since  Lansheng  and  China  First  were 
initially  companies  owned  by  "all  the 
people."  the  laws  cited  above  establish 
that  the  government  devolved  control 
over  such  companies.  The  only 
additional  law  that  is  pertinent  to  the  de 
jure  analysis  of  Lansheng  and  China 
First  as  share  companies  is  the 
Company  Law  (effective  July  1, 1994). 
While  Lansheng  and  China  First 
indicated  that  they  were  organized 
consistent  with  the  Company  Law,  the 
law  did  not  enter  into  force  until  seven 
months  after  the  POI.  In  any  event,  this 
law  does  not  alter  the  government's  de 
jure  devolution  of  control  that  occurred 
when  the  companies  were  owned  "by 
all  the  people."  Therefore,  we  have 
determined  that  Lansheng  and  China 
First  are  not  subject  to  de  jure  control. 

In  light  of  reports'  indicating  that 
laws  shifting  control  fitjm  the 


'  See  "PRC  Government  Findings  on  Enterprise 
Autonomy,"  in  Foreign  Broadcast  Information 
Service-China-93-133  (July  14.  1993)  and  1992 
Central  Intelligence  Agency  Report  to  the  Joint 
Economic  Committee.  Hearings  on  Global  Economic 
and  Technological  Change:  Former  Soviet  Union 


government  to  the  enterprises 
themselves  have  not  been  implemented 
uniformly,  an  analysis  of  de  facto 
control  is  critical  to  determining 
whether  respondents  are,  in  fact,  subject 
to  governmental  control. 

De  Facto  Control  Analysis 

We  analyze  below  the  issue  of  de 
facto  control  based  on  the  criteria  s^ 
forth  in  Silicon  Carbide. 

Guangdong 

In  the  course  of  verification,  we 
confirmed  that  Guangdong's  export 
prices  are  not  set.  or  subject  to  approval, 
by  any  government  authority.  This  point 
was  supported  by  Guangdong's  sales 
documentation,  company 
correspondence,  and  confirmed  through 
questioning  of  a  Shanghai  Commission 
of  Foreign  Trade  and  Economic 
Cooperation  (COFTEC)  representative. 
Through  an  examination  of  sales 
documents  pertaining  to  U.S.  pencil 
sales,  we  also  noted  that  Guangdong  is 
able  to  negotiate  prices  with  its 
customers  without  government 
interference  or  influence. 

We  confirmed,  through  an 
examination  of  bank  documents,  that 
Guangdong  has  the  authority  to  borrow 
freely,  independent  of  government 
authority.  We  further  found  that, 
although  required  to  exchange  20 
percent  of  its  foreign  exchange  proceeds 
at  the  ofiicial  exchange  rate,  Guangdong 
retained  proceeds  from  its  export  sales 
and  made  independent  decisions 
regarding  disposition  of  profits  and 
financing  of  losses.  Guangdong's, 
financial  and  accounting  records 
supported  this  conclusion. 

Finally,  we  have  determined  that 
Guangdong  has  autonomy  from  the 
central  govemm.ent  in  making  decisions 
regarding  the  selection  of  management. 
At  verification,  we  found  that 
management  is  elected  by  the 
Employee's  Congress,  which  is  made  up 
of  60  percent  workers  and  40  percent 
department  chiefs.  First  candidates  are 
nominated  by  the  workers  in  each 
department.  The  Employee's  Congress 
then  reviews  the  qualifications  of 
potential  candidates  and  elects  them.  A 
review  of  the  documentation  of  the 
election  process  indicated  that  COFTEC 
then  confirms  Guangdong's  election  of 
management.  Based  on  an  analysis  of  all 
these  factors,  we  have  determined  that 
Guangdong  is  not  subject  to  de  facto 
control  by  governmental  authorities. 
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SFTC 

During  verif!cation.  we  established 
that  SFTC's  export  prices  are  set  by  the 
company  and  do  not  require  approval 
by  any  governmental  authority.  SFTC 
has  the  authority  to  negotiate  and  sign 
contracts  and  other  agreements 
independent  of  any  government 
authority  as  evidenced  by  our 
examination  of  correspondence  and 
written  agreements  and  contracts.  We 
also  confirmed  that  SFTC  retained 
proceeds  from  its  export  sales  and  made 
independent  decisions  regarding 
disposition  of  profits  by  examining  bank 
account  records,  financial  records,  and 
purchase  contracts. 

Based  on  our  examination  of 
management  appointment 
announcements  and  other 
correspondence,  we  have  determined 
that  SFTC  had  autonomy  from  the 
government  in  making  decisions 
regarding  the  selection  of  management. 
Management  was  elected  by  50 
departmental  staff  representatives. 
These  representatives  were  themselves 
elected  by  workers  in  each  department. 
Documentation  provided  \>y  SFTC 
demonstrated  that  the  provincial 
government  merely  acknowledged 
SFTC's  election  of  management.  In  light 
of  the  above  evidence  of  the  lack  of  de 
facto  government  control,  we  have 
concluded  that  SFTC  is  entitled  to  a 
separate  rate. 

Lansheng 

In  conducting  a  de  facto  analysis  of 
Lansheng,  we  have  examined  the  factors 
set  forth  in  Silicon  Carbide,  and  whether 
the  change  in  corporate  structure  alters 
our  conclusion  regarding  those  faciors. 
Lansheng's  sales  documentation  and 
correspondence  support  the  conclusion 
that  no  government  entity  exercises 
control  over  Lansheng's  export  prices. 
Additionally,  our  examination  of 
numerous  contracts  witli  domestic  and 
foreign  trading  companies  demonstrates 
that  Lansheng  has  the  authority  to 
negotiate  and  sign  contracts  and  other 
agreements  without  interference  from 
any  governmental  entity.  We  confirmed 
during  verification  that  this  situation 
did  not  change  after  Lansheng  became  a 
share  company. 

Before  Lansheng  became  a  share 
company,  the  general  manager  of  its 
predecessor  company,  Shanghai 
Stationery  &  Sporting  Goods  Import  and 
Export  Company  (Shanghai  Stationery), 
was  elected  on  February  27, 1993.  The 
election  proceeded  in  the  following 
manner. 

First,  for  every  ten  employees,  there 
was  one  elected  representative.  Second, 
the  representatives  then  elected  the 


general  manager.  Third,  once  the 
general  manager  was  elected,  the     * 
company  sent  a  letter,  announcing  the 
election  to  COFTEC  COFTEC  then 
approved  the  election  process  and  sent 
a  letter  of  congratulations  to  the 
company.  While  COFTEC  technically 
had  the  authority  to  reject  an  elected 
manager,  it  reportedly  had  never  done 
so. 

After  Lansheng  became  a  share 
company,  the  same  manager  continued 
to  lead  the  company.  At  the  first  general 
shareholders'  meeting,  when  Lansheng's 
Board  of  Directors  was  elected,  the 
shares  held  by  the  State  Asset 
Management  Bureau  (SAME)  were 
voted  by  the  general  manager  of  the 
former  company.  Shanghai  Stationery. 
Subsequently,  the  newly  elected  Board 
of  Directors  appointed  the  former 
general  manager  as  Chairman  of  the 
Board  for  Lansheng.  The  evidence  on 
the  record  regarding  the  election  of 
management  indicates  that  no 
representative  of  the  SAMB  was  present 
at.  or  participated  in.  the  election  of  the 
Board  of  Directors  or  the  decision  to 
retain  current  management.  Moreover, 
the  chairman's  authority  to  vote  the 
shares  held  by  the  government  supports 
the  conclusion  that  the  chairman  and 
the  board,  rather  than  the  government, 
have  the  authority  to  appoint  the 
company's  management. 

We  also  found  that  Lansheng  retained 
proceeds  from  export  sales  and  made 
independent  decisions  regarding  the 
disposition  of  profits  and  financing  of 
losses  both  before  and  after  becoming  a 
share  company.  This  point  was 
supported  through  examination  of 
Lansheng's  bank  account  records  and 
bank  loan  applications. 

As  indicated  above,  the  record 
indicates  that  Lansheng's  change  to  a 
share  company  did  not  have  any  effect 
on  the  govo.-nment'«  devolution  of 
control  over  Lansheng.  The  evidence 
shows  that,  following  its  conversion  to 
a  share  company,  25.1  percent  of 
Lansheng's  shares  were  sold  (VJblicly, 
with  the  proceeds  returning  to  the 
company  as  new  capital  investment. 
The  remaining  74.9  percent  of  the 
shares  represents  the  value.of  the  assets 
in  the  original  company.  Shanghai 
Stationery  (which  was  owned  "by  all 
the  people").  Evidence  on  the  record 
indicates  that  these  remaining  shares  are 
held  in  trust  by  the  SAMB,  just  as  its 
assets  were  held  in  trust  when  Lansheng 
was  owned  "by  all  the  people."  The 
company's  management,  which  has 
remained  the  same  throughout  its 
transition  to  a  share  company,  votes 
these  shares  at  the  general  shareholders' 
meetings  of  Lansheng.  This  evidence 
supports  the  conclusion  that,  under  the 


new  corporate  structure,  the  government 
has  not  exerted  control  over  Lansheng 
through  the  exercise  of  shareholder 
rights  or  otherwise;  operational  control 
remains  in  the  hands  of  company 
management. 

China  First 

China  First  has  been  a  public 
company  since  1992.  China  First's 
shareholders  include  both  the  state  and 
individual  FRC  and  foreign  investors.  At 
verification,  through  an  examination  of 
the  minutes  from  the  2nd  Annual 
Shareholders  Meeting,  company 
records,  and  discussions  with 
government  and  company  officials,  we 
found  that  the  holder  of  the  state-owned 
shares  was  the  "Office  for  State  Assets 
Administration  of  the  Shanghai 
Municipality"  (SAASM)  and  that 
SAASM's  shares  are  voted  by  the 
company's  employee  shareholders.  We 
also  note  the  record  shows  that,  as  of 
verification,  more  than  50  percent  of 
China  First's  shares  were  held  by 
private,  individual  investors,  both 
foreign  and  Chinese. 

In  conducting  a  de  facto  analysis  of 
China  First,  we  have  examined  the 
factors  set  forth  in  Silicon  Carbide. 
China  First's  sales  documentation  and 
correspondence  supports  the  conclusion 
that  no  government  entity  exercises 
control  over  China  First's  export  prices. 
Additionally,  our  examination  of 
numerous  contracts  with  domestic  and 
foreign  trading  companies  demonstrates 
that  China  First  has  independent 
authority  to  negotiate  and  sign  contracts 
and  other  agreements,  such  as  joint 
ventures. 

China  First  holds  a  general 
shareholders  meeting  annually.  At  this 
meeting  the  shareholders  elect  the 
Board  of  Directors,  each  of  whom  serves 
a  three  year  term.  Employees  vote  the 
shares  held  by  the  government  in 
selecting  the  Board.  The  Board  of 
Directors  in  turn  selects  the  company's 
management.  Because  the  state-owned 
shares  represent  a  minority  interest  and 
because  those  shares  are.  in  fact,  voted 
by  employee  shareholders,  the  evidence 
supports  the  conclusion  that  the 
government  does  not  control  selection 
of  the  Board  of  Direciors  or  other 
members  of  management. 

We  also  found  tnat  China  First 
retained  proceeds  from  export  sales  and 
made  independent  decisions  regarding 
the  disposition  of  profits  and  financing 
of  losses  both  before  and  after  becoming 
a  share  company.  This  point  was 
supported  through  an  examination  of 
China  First's  financial  and  accounting 
records,  and  bank  accounts.  The 
evidence  supports  the  conclusion  that, 
under  the  corporate  structure  of  China 
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First,  the  government  has  not  exerted 
control  through  the  exercise  of 
shareholder  rights  or  otherwise; 
operational  control  remains  in  the 
hands  of  company  management. 

Conclusion 

In  the  case  of  Guangdong,  SFTC. 
Lansheng  and  China  First,  the  record 
demonstrates  an  absence  of  dejure  and 
de  facto  government  control. 
Accordingly,  we  determine  that  each  of 
these  exporters  should  receive  a 
separate  rate. 

Nonmarket  Economy 

The  FRC  has  been  treated  as  a 
nonmarket  economy  (NME)  in  past 
antidumping  investigations.  (See,  e.g., 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Certain  Paper  Clips 
from  the  People's  Republic  of  China,  59 
FR  511680  (October  7,  1994)).  No 
information  has  been  provided  in  this 
proceeding  that  would  lead  us  to 
overturn  our  former  determinations. 
Therefore,  in  accordance  with  77l(l8)(c) 
of  the  Act,  the  Department  has  treated 
the  FRC  as  an  NME  for  purposes  of  this 
investigation. 

Where  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  FMV  on  the 
NME  producers'  factors  of  production, 
valued  in  a  comparable  market  economy 
that  is  a  significant  producer  of 
comparable  merchandise.  Section 
773(c)(2)  of  the  Act  alternatively 
provides  that  where  available 
information  is  inadequate  for  using  the 
factors  of  production  methodology, 
FMV  may  be  based  on  the  export  prices 
for  comparable  merchandise  from 
market  economy  countries  at  a 
comparable  level  of  economic 
development. 

In  this  investigation,  respondents 
have  urged  the  Department  to  employ 
the  alternative  methodology  provided  in 
section  773(c)(2)  of  the  Act.  i.e..  the 
export  price  of  a  pencil  fix>m  a 
comparable  market  economy.  In 
particular,  they  have  argued  that 
because  the  primary  input  into  PRC 
pencils,  lindenwood.  cannot  be  valued 
exactly,  the  Department  is  compelled  to 
employ  the  alternative  valuation  of 
FMV.  Petitioner  argues  against  using  the 
alternative  methodology  for  FMV. 
bistead.  petitioner  suggests  that  prices 
for  jelutong  wood  be  used  to  value 
lindenwood,  as  the  Department  did  in 
the  preliminary  determination. 

We  have  determined  that  the  absence 
of  a  price  for  lindenwood  in  the 
surrogate  country  does  not  preclude  us 
from  using  the  factors  of  production 
methodology.  However,  we  have  not 
used  the  jelutong  prices  relied  upon  in 
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our  preliminary  determination.  For 
further  discussion  of  the  arguments 
regarding  the  alternative  methodology. 
see.  Comment  1,  below. 

Surrogate  Country 

As  discussed  above,  section  773(c)(4) 
of  the  Act  requires  the  Department  to 
value  the  NME  producers'  factors  of 
production,  to  the  extent  possible,  in 
one  or  more  market  economy  countries 
that  are  (1)  at  a  level  of  economic 
development  comparable  to  that  of  the 
nonmarket  economy  country,  and  (2) 
significant  producers  of  comparable 
merchandise.  Of  the  countries  that  have 
been  determined  to  be  economically 
comparable  to  the  PRC.  evidence  on  the 
record  of  this  case  indicates  that  India, 
Pakistan  and  Indonesia  are  significant 
producers  of  pencils  (see,  Calculation 
Memorandum,  attachment  1,  October 
31, 1994).  In  order  to  select  the 
surrogate  from  among  these  countries 
that  meet  the  statutory  criteria,  we  have 
reviewed  the  data  that  has  been 
submitted  and  that  we  have  been  able  to 
develop  on  factor  values  from  these 
countries. 

With  respect  to  Pakistan,  we  have  not 
located  data  for  a  significant  number  of 
the  Chinese  production  factors.  Among 
the  missing  factors  are:  certain  packing 
materials,  polyvinyl  acetate,  semi- 
skilled labor,  SG&A,  profit,  and  all 
transportation  rates  except  trucking  for 
a  distance  of  1000  km.  For  Indonesia, 
we  have  data  for  even  fewer  factors.  In 
India,  we  have  factor  values  for  all 
inputs  (other  than  wood,  as  discussed 
below,  and  tallow).  Moreover,  we  have 
obtained  1993  values  for  India,  the  most 
recent  time  period  available  for  data 
from  any  surrogate  country.  Because 
India  meets  the  statutory  criteria  for 
surrogate  country  selection,  and  because 
we  have  more  complete  Indian  data,  we 
determine  that  India  is  the  preferred 
surrogate  market  in  the  instant 
investigation.  Therefore,  except  for 
certain  inputs  described  below,  we  have 
relied  on  Indian  prices  to  value  the 
Chinese  factors  of  production. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  pencils 
from  the  PRC  to  the  United  States  by 
China  First.  Guangdong,  SFTC,  and 
Lansheng  were  made  at  less  than  fair 
value,  we  compared  the  United  States 
price  (USP)  to  the  foreign  market  value 
(FMV),  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  We  do 
not  have  verified  factors  of  production 
for  a  portion  of  SFTC's  U.S.  sales 
discovered  at  verification.  For  these 
sales,  we  have  applied  best  information 


available  (BL\).  (See  "Best  hiformation 
Available  "  section  of  this  notice.) 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  directly  by  the  Chinese 
exporters  to  unrelated  parties  in  the 
United  States  prior  to  importation  into 
the  United  States. 

For  those  exporters  that  responded  to 
the  Department's  questionnaire,  we 
calculated  purchase  price  based  on 
packed,  FOB  foreign-port  prices  to 
unrelated  purchasers  in  the  United 
States.  We  made  deductions  for 
containerization,  loading,  port  handling 
expenses  and  foreign  inland  freight 
valued  in  a  surrogate  country.  In  two 
instances,  sales  were  made  on  a  C&F 
basis.  For  these  sales,  we  adjusted  for 
freight  expenses. 

Foreign  Market  Value 

As  discussed  above,  we  calculated 
FMV,  based  on  the  factors  of  production 
reported  by  the  factories  which 
produced  the  subject  merchandise  for 
the  three  exporters.  The  factors  used  to 
produce  pencils  include  materials, 
labor,  and  energy.  We  made  adjustments 
to  materials  usages  to  account  for  the 
resale  of  scrap  materials,  where 
applicable. 

In  determining  the  appropriate 
surrogate  value  to  assign  to  each  factor 
of  production,  we  used  publicly 
available  published  information  (FAPI), 
where  possible.  The  PAPI  used  was:  (1) 
an  average  non-export  value;  (2)  most 
current;  (3)  product-specific;  and  (4)  tax- 
exclusive. 

The  following  materials  were  not 
valued  in  India: 

Wood 

The  wood  used  by  the  Chinese 
producers  in  pencil  production  (Chinese 
lindenwood)  has  been  the  subject  of 
much  debate  in  this  investigation.  Wood 
is  the  most  significant  input  into  a 
finished  pencil.  (For  the  domestic 
industry,  it  accounts  for  approximately 
50  percent  of  the  cost.) 

Prior  to  the  preliminary 
determination,  we  consulted  industry 
experts  who  told  us  that  jelutong  was 
"quite  similar"  to  lindenwood  and  that 
"in  price,  property  and  uses.  American 
basswood  is  nearly  indistinguishable 
from  lindenwood."  Although  we  had 
this  information  at  the  time  of  the 
preliminary  determination,  we  did  not 
have  a  surrogate  value  for  basswood. 
Instead,  we  used  a  basket  category  of 
woods  imported  into  India  to  assign  a 
value  to  lindenwood.  This  category  did 
not  include  lindenwood  or  basswood. 
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but  did  include  jelutong.  which  the 
recoitl  indicated  was  used  to  produce 
pencils  in  Indonesia. 

Since  the  preliminary  determination. 
both  respondents  and  petitioner  have 
provided  information  on  the  price  and 
quality  of  basswood.  the  most  similar 
wood  to  lindenwood.  The  prices  are 
those  charged  by  U.S.  producers  to  U.S. 
customers.  Despite  extensive  research, 
no  surrogate  market  or  world  prices  for 
basswood  have  been  found. 

Having  determined  that  basswood  is 
most  similar  to  lindenwood.  we  have 
used  U.S.  basswood  prices  to  value  the 
wood  input.  Although  section  773(c)(4) 
directs  the  Department  to  value  the 
NME  factors  of  production  in  a 
comparable  surrogate  country  that  is  a 
significant  producer  of  comparable 
merchandise,  this  is  required  only  to  the 
extent  possible.  In  this  case,  where 
wood  is  such  a  significant  input  and 
where  the  only  alternative  to  the 
basswood  price,  a  price  for  jelutong,  is 
so  much  higher  than  the  most 
comparable  wood,  we  have  determined 
that  it  is  appropriate  to  use  the  most 
comparable  wood  even  though  we  can 
only  Tind  prices  for  this  input  in  the 
United  States. 

Erasers.  Ferrules  and  Paint 

Respondents  provided  information 
which  led  us  to  question  the  quality  of 
the  Indian  PAPI  for  erasers,  ferrules, 
paint,  animal  glue  and  foil.  Based  on  a 
comparison  of  the  Indian  values  to  the 
Pakistani  values  and  the  values 
provided  in  the  f>etition  for  these  inputs 
(the  only  other  sources  of  prices  for 
these  inputs),  we  determine  that  the 
Indian  values  for  ferrules,  erasers  and 
paint  were  aberrational.  Therefore,  we 
valued  these  factors  using  Pakistani 
import  statistics  (see.  Calculation 
Memorandum.  October  31. 1994). 

Tallow 

Tallow  is  not  imported  or.  to  the  best 
of  our  knowledge,  sold  in  India  or 
Pakistan.  Therefore,  we  have  valued  this 
input  in  Indonesia.  As  discussed  above. 
Indonesia  has  been  found  to  be 
economically  comparable  to  the  PRC 
and  to  be  a  significant  producer  of 
pencils. 

Non-material  Inputs 

We  used  Indian  transportation  rates  to 
value  inland  freight  between  the  source 
of  the  production  factor  and  the  pencil 
factories,  and  between  factories,  where 
appropriate.  In  those  cases  where  a 
respondent  failed  to  provide  any 
information  on  transportation  distances 
and  modes,  we  applied,  as  BIA.  the 
most  expensive  distanceymodes 
combination  (i.e.,  the  longest  truck 


rotes)  that  was  available  in  India.  We 
were  unable  to  obtain  values  for  two 
modes  of  transportation  (man-drawn 
carts,  inland  water  transport).  Therefore, 
we  assumed  that  these  forms  were 
competitive  with  trucking  rates  over 
similar  distances. 

To  value  electricity,  we  used  PAPI 
from  the  Asian  Development  Bank  on 
Indian  rates.  To  value  coal  and  natural 
gas.  we  used  Indian  Import  Statistics  for 
1993.  the  Monthly  Statistics  of  Mineral 
Production,  and  the  Indian  Bureau  of 
Mines  dated  November  1992. 
respectively.  To  value  water,  we  used 
the  Indian  industrial  schedule  from  the 
Water  Utilities  Data  Book. 

For  all  material  and  energy  values  that 
were  for  a  period  prior  to  the  POI,  we 
adjusted  the  factor  values  to  account  for 
inflation  between  the  applicable  time 
period  and  the  POI  using  wholesale 
price  indices  published  in  International 
Financial  Statistics  UFS)  by  the 
International  Monetary  Fund. 

To  value  labor  amounts,  we  used  the 
International  Labor  Office's  1993 
Yearbook  of  Labor  Statistics.  To 
determine  the  number  of  hours  in  an 
Indian  workday,  we  used  the  Country 
Reports:  Human  Rights  Practices  for 
1990.  We  adjusted  the  factor  values  to 
account  for  inflation  between  the 
applicable  time  period  and  the  POI 
using  the  consumer  price  indices 
published  in  IFS. 

To  value  factory  overhead,  we 
calculated  percentages  based  on 
elements  of  industry  group  income 
statements  from  The  Reserve  Bank  of 
India  Bulletin  (RBI),  December  1993.  We 
based  our  overhead  percentage 
calculations  on  the  RBI  data,  adjusted  to 
reflect  an  energy-exclusive  overhead 
percentage.  For  selling,  general  and 
administrative  (SG&A)  expenses,  we 
calculated  percentages  based  on  the  RBI 
data.  We  used  the  calculated 5G&A 
percentages  because  they  were  greater 
than  the  ten  percent  statutory  minimum. 
However,  we  used  the  statutory 
minimum  of  eight  percent  for  profit 
because  the  profit  percentage  derived 
from  the  RBI  data  was  less  than  the 
statutory  minimum  of  eight  percent  of 
materials,  labor,  factory  overhead,  and 
SC&A  expenses. 

We  made  no  adjustments  for  selling 
expenses.  Packing  materials  were 
valued  using  Indian  PAPI.  These  prices 
were  adjusted  to  include  the  freight 
costs  for  the  delivery  of  packing 
materials  to  the  factories  producing 
pencils. 

Best  Information  Available 

Because  information  has  not  been 
presented  to  the  Department  to  prove 
otherwise,  only  SFTC,  Guangdong, 


China  First  and  Lansheng  are  entitled  to 
se[>arate  dumping  margins.  Other 
exporters  identified  by  the  PRC  Ministry 
of  Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  have  failed  to 
respond  to  our  questionnaire.  Lacking 
responses  from  these  companies,  we  are 
basing  the  PRC  country-wide  rate  on 
BIA  in  accordance  with  section  776(c)  of 
the  Act. 

In  determining  what  to  use  as  BIA.  the 
Department  follows  a  two-tiered 
methodology  whereby  the  Department 
normally  assigns  lower  margins  to  those 
respondents  that  cooperated  in  an 
investigation  and  more  adverse  margins 
for  those  respondents  which  did  not 
cooperate  in  an  investigation.  As 
outlined  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
From  Argentina  {Argentina  Steel),  58  FR 
7066.  7069-70  (February  4.  1993).  when 
a  company  refuses  to  provide  the 
information  requested  in  the  form 
required,  or  otherwise  significantly 
impedes  the  Department's  investigation, 
it  is  appropriate  for  the  Department  to 
assign  to  that  company  the  higher  of  (a) 
the  highest  margin  alleged  in  the 
petition,  or  (b)  the  highest  calculated 
rate  of  any  respondent  in  the 
investigation. 

Here,  the  non-responding  companies 
failed  to  cooperate.  Therefore,  we  are 
assigning  to  them  the  highest  margin  in 
the  petition,  as  recalculated  by  the 
Department  for  the  initiation  and  on  the 
basis  of  petitioner's  updated 
information  submitted  in  May  1994. 
Also,  in  recalculating  the  petition  rate, 
we  substituted  the  U.S.  basswood  price 
discussed  above  for  the  wood  value 
used  by  petitioner.  In  making  this 
change  we  relied  on  PRC  wood  usage 
factors  because  of  the  possibility  that 
the  amount  of  wood  used  to  produce  a 
pencil  will  vary  depending  on  wood 
type. 

We  are  also  applying  BIA  to  a  portion 
of  SFTC's  sales.  SFTC  was  cooperative 
in  this  investigation.  However,  we  are 
lacking  the  necessary  data  for  FMV 
calculations  for  three  sets  of  pencil 
sales.  We  do  not  find  these  deficiencies 
sufficient  to  call  into  question  the 
overall  reliability  of  SFTC's  data. 
Therefore,  we  are  applying  partial  BIA 
to  these  sales.  As  partial  BIA,  we 
applied  the  higher  of  (a)  the  highest 
margin  alleged  in  the  petition,  or  (b)  the 
highest  calculated  rate  of  any 
respondent  in  the  investigation. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  respondents  using  standard 
verification  procedures,  including  the 


examination  of  relevant  sales  and 
financial  records,  and  original  source 
documentation. 

Continuation  of  Suspension  of 
Liquidation 

For  China  First  and  Guangdong  we 
calculated  a  zero  margin.  Therefore,  in 
accordance  with  19  CTR  353.21  and 
consistent  with  Jia  Fam  Manufacturing 
Co..  Ltd.  V.  United  States.  Slip  Op.  93- 
42  (March  26,  1993),  we  will  exclude 
from  the  application  of  any  order  issued 
imports  of  subject  merchandise  that  are 
sold  by  either  China  First  or  Guangdong 
and  manufactured  by  the  producers 
whose  factors  formed  the  basis  for  the 
zero  margin.  Under  the  NME 
methodology,  the  zero  rate  for  each 
exporter  is  based  on  a  comparison  of  the 
exporter's  U.S.  price  and  FMV  based  on 
the  factors  of  production  of  a  specific 
producer  (which  may  be  a  different 
party).  The  exclusion,  therefore,  applies 
only  to  subject  merchandise  sold  by  the 
exporter  and  manufactured  by  that 
specific  producer.  Merchandise  that  is 
sold  by  the  exporter  but  manufactured 
by  other  producers  will  be  subject  to  the 
order,  if  one  is  issued.  This  is  consistent 
with  Jia  Fam  which  held  that  exclusion 
of  merchandise  manufactured  and  sold 
by  respondent  did  not  cover 
merchandise  sold  but  not  manufactured 
by  respondent.  Therefore,  merchandise 
that  is  sold  by  China  First  or  Guangdong 
but  produced  by  another  producer  is 
subject  to  suspension  of  liquidation  at 
the  "all  others"  cash  deposit  rate. 

In  accordance  with  sections  733(d)(1) 
and  735(c)(4)  (A)  and  (B)  of  the  Act,  we 
are  directing  the  U.S.  Customs  Service 
to  continue  to  suspend  liquidation  of  all 
entries  of  pencils  from  the  PRC  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  March  18, 
1994.  (i.e.,  90  days  prior  to  the  date  of 
publication  of  our  preliminary 
determination  in  the  Federal  Register), 
except  entries  of  the  excluded 
merchandise  described  above.  The  U.S. 
Customs  Service  shall  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  FMV 
exceeds  the  USP  as  shown  below.  These 
su!>pension  of  liquidation  instructions 
will  remain  in  eflTect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/Producer/ 
Exporter 


Manufacturer/Producer/ 
Exporter 


Ctiina  First/Company  A  

Ctima  First/Any  ott»er  man- 
ufacturer   

Guangdong/Company  B 

Guangdor>g/Any  ottwr  man- 
ufacturer 


Weighted-aver- 
age  margin  per- 
centage 


0.00 

44.66 
0.00 

44.66 


SFTC  

Shanghai  Lansheng 
All  Ottiers 


Weighted-aver- 
age margin  per- 
centage 


Critical  Circumstances 


On  August  22, 1994,  the  Department 
issued  its  preliminary  determination 
that  critical  circumstances  exist  in  this 
investigation  with  resp)ect  to  pencils 
exported  by  SFTC.  China  First, 
Lansheng,  and  "all  others." 

Section  733(e)(1)  of  the  Act  provides 
that  the  Department  will  determine  that 
there  is  a  reasonable  basis  to  believe  or 
suspect  that  critical  circumstances  exist 
if: 

(A)  (1)  there  is  a  history  of  dumping 
in  the  United  States  or  elsewhere  of  the 
class  or  kind  of  merchandise  which  is 
the  subject  of  this  investigation,  or 

(2)  the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  merchandise 
which  is  subject  of  the  investigation  at 
less  than  its  fair  value,  and 

(B)  there  have  been  massive  imports 
of  the  class  or  kind  of  merchandise 
which  is  the  subject  of  the  investigation 
over  a  relatively  short  period. 

Because  we  have  determined  that 
Guangdong  and  China  First  in 
connection  with  their  responding 
suppliers  have  not  sold  cased  pencils  to 
the  U.S.  at  less  than  fair  value  during 
the  POI,  we  determine  that  critical 
circumstances  do  not  exist  with  respect 
to  these  co'hipanies.  Therefore,  we  have 
limited  our  analysis  of  critical 
circumstances  to  SFTC  and  Lansheng. 

History  of  Dumping 

As  stated  in  our  preliminary 
determination  of  critical  circumstances, 
in  April  1994.  the  Government  of 
Mexico  published  an  antidumping  duty 
order  on  certain  cased  pencils  produced 
and  exported  from  the  PRC.  On  this 
basis,  we  determine  that  there  is  a 
history  of  dumping  elsewhere  of  the 
class  or  kind  of  merchandise  under 
investigation. 

Massive  Imports 

In  accordance  with  19  CFR  353.16(0 
and  353.16(g).  to  determine  whether 
imports  have  been  massive  over  a 
relatively  short  period  of  time,  we 
consider:  1)  the  volume  and  value  of  the 
imports:  2)  seasonal  trends  (if 
applicable);  and  3)  the  share  of  domestic 
consumption  accounted  for  by  the 
imports. 

When  examining  volume  and  value 
data,  the  Department  typically  compares 


the  export  volume  for  equal  periods 
immediately  preceding  and  following 
the  filing  of  the  petition.  Under  19  CFR 
g_        353(0(2),  unless  the  imports  in  the 
.|y]^-^comparison  period  have  increased  by  at 
44^66-  ^^^^^  ^^  percent  over  the  imports  during 

the  base  period,  we  will  not  consider 

the  imports  to  have  been  "massive." 

The  U.S.  volimie  and  value 
information  submitted  by  the 
respondents  in  this  investigation  and 
used  by  the  Department  in  its 
preliminary  determination  of  critical 
circumstances  is  unchanged.  Based  on 
this  information,  we  find  that  imports  of 
pencils  from  the  PRC  have  been  massive 
over  a  relatively  short  period  of  time  for 
both  SFTC  and  Lansheng.  Also,  for  the 
non-responding  exporters,  we  have 
assumed  as  BIA  that  imports  have  been 
massive. 

Therefore,  the  statutory  criteria  for 
finding  critical  circumstances  have  been 
met  for  SFTC  and  Lansheng  and  all. non- 
responding  PRC  exporters  of  pencils. 

Interested  Party  Comments 

Comment  1:  Respondents  argue  that 
section  773(c)(1)  of  the  Act  requires  the 
Department  to  value  the  specific  input 
used  by  the  PRC  producer  based  on  the 
best  available  information  regarding 
values  in  the  surrogate  country  or 
countries.  Absent  an  acceptable 
surrogate  value  for  each  factor,  the 
Department  must  consider  the  use  of  the 
exception  provided  for  in  the  statute  at 
section  773(c)(2)  of  the  Act.  This  is 
especially  so  where,  as  here,  the 
Department  lacks  a  surrogate  value  for 
the  single  most  significant  input, 
hndenwood.  ' 

Respondents  submit  that  the 
Conference  Report  to  what  became  the 
Trade  and  Competitiveness  Act  of  1988 
shows  Congress'  recognition  that  in 
some  cases  the  Department  will  be 
unable  to  develop  adequate  and  usable 
sources  of  surrogate  factor  values 
(which,  in  turn,  will  deprive  normarket 
economy  producers  and  exporters  of 
any  notion  of  fairness),  requiring  resort 
to  the  alternative  provided  in  the 
statute,  i.e..  export  prices  of  comparable 
merf;handise  from  an  economically 
comparable  country.  See,  Omnibus 
Trade  &  Competitiveness  Act  of  1988 — 
Conference  Report,  Rep.  No.  100-576, 
100th  Cone..  2d  Sess.  at  592  (1988). 
Respondents  assert  that  this  Conference 
Report  reflects  Congress'  desire  to 
provide  nonmarket  economy  countries 
with  some  semblance  of  realism  and 
reasonableness  in  the  determination  of 
their  foreign  market  values. 

Petitioner  argues  that  the  statute 

firovides  a  clear  preference  for  the 
actors  of  production  methodology  over 
the  alternative,  export  prices  of 
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comparab'b  meidiandise  from  an 
economirally  comparable  country. 
Petitioner  asserts  tnat  the  Department 
can  only  um  tiie  export  price  alternative 
if  the  Department  finds  that  the 
available  information  is  inadequate  for 
purpoaaa  of  determining  the  FMV  of  the 
subject  merchandise.  In  this  case,  the 
price  of  ielutong  is  acceptable  for 
valuing  the  Chinese  wood  price. 

Petitioner  claims  further  that  the 
Indian  export  data  regarding  pencils 
provided  by  respondents  covers  too  few 
pencils  and  provides  no  information 
with  respect  to  the  quality  of  those 
pencils.  Therefore,  petitioner  contends, 
the  Indian  export  data  provide  an 
inadequate  basis  for  determining  FMV. 
The  Department  should  not  reiect  the 
adequate  and  detailed  surrogate  value 
data  in  favor  of  deficient  export  data. 

DOC  Position:  The  statute  states  that 
the  Department  shall  "determine  the 
foreign  market  value  of  the  merchandise 
on  the  basis  of  the  value  of  the  factors 
of  production  utilized  in  producing  the 
merchandise."  and  furthermore  that, 
"the  valuation  of  the  factors  of 
production  shall  be  based  on  the  best 
available  information  regarding  the 
values  of  such  factors  in  a  market 
economy  country  or  countries 
considered  to  be  appropriate  by  the 
administering  authority."  See  section 
773(c)(1)  of  the  Act.  The  Act  further 
provides  that,  if  the  Department  finds 
the  available  information  inadequate  for 
purposes  of  determining  foreign  market 
value  based  on  the  factors  of 
production,  the  Department  shall  base 
FMV  on  the  price  at  which  comparable 
merchandise  is  produced  and  exported 
in  one  or  more  market  economy 
countries  at  a  comparable  level  of 
economic  development  to  that  of  the 
nonmarket  economy.  See,  section 
773(c)(2). 

In  this  investigation,  we  have 
determined  that  we  have  sufTicient 
information  on  factor  values  to  rely  on 
the  factors  of  production  methodology. 
Although  we  do  not  have  a  value  for  the 
specific  wood  used  by  PRC  producers, 
the  E)epartinent  may  exercise  its 
discretion  in  selecting  a  comparable 
input  by  which  to  value  this  factor. 

in  Ceiling  Fans  From  the  People's 
Bepublic  of  China:  Notice  of  Court 
Decision:  Exclusion  From  the 
Application  of  the  Antidumping  Duty 
Order,  in  Part;  Termination  of 
Administrative  Reviews:  and  Amended 
Final  Determination  and  Order  (59  FR 
9956.  March  2, 1994),  the  Department 
stated  that  '. . .  section  773(c)(1)  of  the 
Act  provides  for  valuation  of  factors  of 
production  on  the  best  available 
information  from  an  appropriate 
surrogate  country,  not  on  the  basis  of 


perfectly  conforming  information."  In 
this  instance,  we  have  evidence  that 
basswood  is  virtually  indistinguishable 
from  lindenwood.  Therefore,  as 
explained  in  FMV  section  of  this  notice, 
we  have  used  basswood  as  a  surrogate 
value  for  lindenwood. 

Moreover,  we  are  not  persuaded  that 
the  use  of  the  statutory  exception  in  this 
investigation  would  increase  the 
accuracy  of  our  calculations.  The 
comparison  of  an  average  Indian  export 
price  with  each  of  the  several  different 
pencil  types  exported  to  the  U.S.  by  the 
PRC  respondents  could  lead  to 
significant  distortions  and  inherent 
unfairness.  Because  the  Indian  export 
price  may  reflect  a  wide  variety  oi 
pencil  types.  PRC  exporters  selling 
lower  value-added  pencils,  e.g.,  raw  or 
semi-finished,  could  be  severely 
penalized  by  such  an  approach. 
Similarly,  PRC  exporters  of  higher 
value-added  pencils,  e.g..  colored,  foil, 
or  designer,  could  profit. 

Abaent  some  workable  method  for 
adjusting  the  average  Indian  export 
price  to  reflect  the  differences  in 
merchandise  exported  by  the 
respondents,  we  cannot  agree  that  the 
export  price  methodology  yields  a  better 
measure  of  FMV  in  this  case. 

Comment  2:  Respondents  argue  that, 
if  the  Department  does  not  use  the 
export  price  of  Indian  pencils  as  FMV, 
then  it  must  reject  the  use  of  jelutong  as 
a  surrogate  for  lindenwood. 

Wood  is  the  single  most  significant 
input  used  in  the  production  of  wooden 
cased  pencils,  as  petitioner's  own 
figures  demonstrate.  All  respondents 
use  lindenwood  exclusively  in  the 
production  of  pencils.  Respondents 
submit  that  lindenwood  is  a  very  low- 
quality  wood  with  little  alternative 
commercial  use.  The  basket  of  woods 
chosen  by  the  Department  in  its 
preliminary  determination  as  a 
surrogate  value  for  lindenwood  is  a 
group  of  tropical  timbers,  whereas 
lindenwood  is  a  temperate  hardwood. 
Respondents  submit  that,  at  the  very 
least,  the  ba.'iket  of  woods  should 
include  lindenwood.  Therefore, 
respondents  argue  that  the  basket 
category  is  unacceptable  for  u.se  as  a 
surrogate  for  lindenwood. 

Petitioner  argues  that  the  Department 
properly  relied  ui}on  the  price  of 
jelutong  for  valuing  the  wood  input. 
Based  on  the  evidence  developed  by  the 
Department,  jelutong  is  "quite  similar" 
to  lindenwood.  Also,  f>etitioner  asserts 
that  jelutong  is  used  to  produce  pencils. 

Petitioner  submits  that  the 
Department  has  previously  found  it 
appropriate  to  rely  on  available 
information  for  the  price  of  a  similar 
input  material  when  surrogate 


information  for  the  identical  material  is 
not  available.  See,  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sebacic  Acid  from  the  People's  Republic 
of  China.  59  FR  28053,  28058  (May  31, 
1994).  Thus,  according  to  petitioner, 
because  the  record  demonstrates  that 
jelutong  and  lindenwood  are  similar 
types  of  wood,  jelutong  is  an  adequate 
surrogate  and  meets  the  statutory 
requirement. 

DOC  Position:  All  parties  agree  that 
wood  is  thf  single  most  significant 
input  used  in  the  production  of  wooden 
cased  pencils.  Thus,  the  Department  has 
taken  great  care  in  its  determination  of 
the  appropriate  surrogate  value  for  PRC 
lindenwood.  In  light  of  information 
submitted  by  both  petitioner  and 
respondents  and  the  Department's  own 
research  after  the  preliminary 
determination,  we  determine  that  the 
value  of  jelutong  and/or  the  Indian 
basket  category  of  tropical  woods  used 
in  the  preliminary  determination  is  not 
an  adeouate  surrogate  for  lindenwood. 
We  find  the  jelutong  value 
inappropriate  because  our  research 
indicates  that,  although  jelutong  is  used 
in  pencil  production,  it  is  an  entirely 
different  genus  of  wood.  Jelutong  is  a 
tropical  soft  timber  and  lindenwood  is 
a  temperate  hardwood.  Simply  because 
both  woods  are  used  to  produce  pencils 
does  not,  in  our  estimation,  indicate  that 
they  are  comparable  in  quality  or  value. 
Indeed,  when  the  price  of  jelutong  is 
compared  to  the  price  of  basswood,  the 
wood  identified  as  most  comparable  to 
lindenwood,  it  reveals  that  the  value  of 
jelutong  is  not  comparable. 

Moreover,  we  note  that  the  Indian 
import  value  used  for  logs  in  the 
preliminary  determination  was  based  on 
a  basket  category.  The  basket  category  is 
made  up  of  seven  types  of  wood;  three 
of  these  are  similar  in  properties  and 
use  to  lindenwood,  four  are  not  as 
similar.  Therefore,  even  if  we  were  to 
agree  with  petitioner  that  jelutong  is  an 
acceptable  surrogate  for  lindenwood.  it 
is  questionable  whether  this  basket 
price  even  reflects  a  value  for  jelutong. 

The  price  used  in  the  preliminary 
determination  for  sawn  jelutong,  in 
contrast  to  the  price  for  logs,  is  a  world 
market  price.  Therefore,  the  problem  of 
jelutong  is  twofold:  it  is  less  similar  to 
lindenwood  than  is  basswood  and  it  is 
reported  in  a  basket  category  for  one  of 
the  two  forms  in  which  PRC  producers 
purchased  lindenwood. 

Comment  3:  Petitioner  argues  that, 
should  the  Department  decide  to  use  a 
U.S.  price  for  basswood,  it  should  not 
use  the  price  provided  by  respondents. 
Petitioner  argues  that  the  type  of 
basswood  described  in  respondents' 
submission  is  not  suitable  for  pencil 


production.  Specifically,  the 
information  submitted  by  respondents  is 
for  grade  4/4  FAS+  (FAS+  indicates 
highest  quality)  basswood,  whereas 
pencil  production  requires  at  least  grade 
12/4.  In  support  of  this,  petitioner 
I)oints  to  a  study  which  it  submitted 
which  shows  that  U.S.  producers  would 
use  12/4  and  16/4  basswood. ' 

EHDC  Position:  One  PRC  producer  who 
supplies  pencils  to  a  PRC  exporter 
purchases  wooden  slats,  rather  than  logs 
or  sawn  timber,  to  produce  pencils. 
Slats  are  thin  pieces  of  wood  that  are 
further  processed  than  logs.  The  U.S. 
prices  we  have  for  basswood  which  has 
been  processed  beyond  the  log  stage 
(i.e.,  sawn  lumber)  are  for  grade  4/4 
(submitted  by  respondents)  and  for 
grades  12/4  and  16/4  (obtained  by  the 
Department).  None  of  these  grades 
corresponds  to  the  actual  input 
purchased  by  the  PRC  company  in 
question  (e.g.  slats). 

Lacking  information  on  the  specific 
input  used  by  the  PRC  producer,  we 
have  relied  on  petitioner's  study  as 
indicative  of  the  grades  of  sawn  lumber 
that  would  be  used  to  produce  pencils. 
Moreover,  we  also  note  that  the  prices 
submitted  by  respondents  were  for 
September  1994,  after  the  POL 

Petitioner's  submission  also  indicated 
that  U.S.  producers  would  use  FAS+ 
and  IC  (number  1  common)  quality 
wood.  Therefore,  we  averaged  the  prices 
during  the  POI  of  12/4  and  16/4 
basswood  at  FAS-t-  and  IC  quality 
levels. 

The  other  PRC  producers  in  this 
investigation  purchase  logs  of 
lindenwood  for  their  pencil  production. 
We  obtained  basswood  log  price  listings 
during  the  POI  from  another  publication 
(see.  Calculation  Memorandum,  October 
31,  1994)  and  we  used  POI  prices  for  log 
basswood  for  these  producers. 

Cominf:it  4:  Respondents  argue  that 
the  Department  should  review  its 
determination  of  India  as  the  most 
appropriate  surrogate,  and  in  light  of 
new  information,  determine  that 
Pakistan  is  the  most  appropriate 
surrogate.  Specifically,  a  comparison  of 
revised  1994  World  Bank  statistics  in 
the  World  Development  Report  shows 
that  Pakistan's  economy  is  more 
comparable  to  that  of  the  PRC  than 
India's,  based  on  per  capita  GNP  and 
growth  rates.  Moreover,  the  Pakistani 
factor  value  data  is  more  timely,  i.e., 
closer  to  the  POI,  and  reflects  larger, 
"commercially  viable"  import 
quantities. 

Petitioner  claims  that  India  should 
remain  the  preferred  surrogate  because 
the  Department  has  consistently 
determined  it  to  be  the  appropriate 
surrogate  for  the  PRC,  based  on  the 


criteria  set  forth  in  section  773(c)(4)  of 
the  Act.  Furthermore,  according  to 
petitioner,  the  statute  does  not  require 
that  the  Department  choose  the  most 
comparable  surrogate,  but  rather  oniy 
that  the  Department  base  its  surrogate 
determination  on  a  country:  (1)  whose 
economy  is  comparable  to  that  of  the 
PRC,  and  (2)  which  is  a  significant 
producer  of  comparable  merchandise.  In 
petitioner's  view,  Pakistan  does  not 
meet  the  second  criterion.  Finally, 
petitioner  argues  that  the  Pakistani 
factor  values  placed  on  the  record  by 
respondents  do  not  cover  all  the  inputs. 

DOC  Position:  Based  on  World  Bank 
data,  the  Department  has  identified  a 
number  of  countries  that  are  at  a  level 
of  economic  development  comparable  to 
the  PRC.  Among  these  comparable 
countries  are  Pakistan,  India,  and 
Indonesia.  We  have  also  determined 
that  Pakistan,  India,  and  Indonesia  are 
significant  producers  of  pencils  (see. 
Concurrence  Memorandum,  October  31, 
1994).  Therefore,  all  three  countries 
meet  the  statutory  criteria  for  being 
selected  as  the  surrogate  in  this 
investigation. 

In  this  case.  India  is  the  country 
where,  in  comparison  to  other  potential 
surrogates,  we  have  been  able  to  obtain 
values  for  the  overwhelming  majority  of 
factors.  (Pakistani  values  were  available 
for  approximately  half  the  factors. 
Indonesia  less  than  that.)  Therefore,  we 
have  chosen  India  as  our  primary 
surrogate  and  we  are  valuing  most  of  the 
factors  there.  This  is  consistent  with  our 
practice  of  attempting  to  use  a  single 
country,  where  possible,  for  valuing 
factors.  See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sulfanilic 
Acid  from  the  People's  Republic  of 
China,  57  FR  29705  (July  6.  1992). 

We  also  note  that  we  nave  been  able 
to  obtain  Indian  data  that  is 
contemporaneous  with  the  Pakistani 
data  submitted  by  respondents. 
Therefore,  while  we  agree  that 
"timeliness"  of  the  data  may  be  a  reason 
to  select  one  potential  surrogate  over 
another,  that  issue  does  not  arise  in  this 
case.  (Respondents'  comment  regarding 
"commercially  viable"  amounts  is 
addressed  in  the  context  of  the 
Department's  decisions  with  respect  to 
specific  factors.) 

Comment  5:  If  the  Department 
continues  to  use  India  as  the  surrogate 
country,  respondents  argue  that  certain 
Indian  factors  data  are  skewed. 
Therefore  the  Department  should  reject 
these  Indian  factors  in  favor  of  more 
reasonable,  commercially  justifiable  and 
current  data  submitted  by  respondents. 
Specifically,  they  contend  that  Pakistani 
factor  values  for  erasers,  ferrules,  plastic 
foil,  animal  glue  and  paint  represent 


more  reasonable  surrogate  values  than 
the  information  used  by  the  Department 
in  its  preliminary  determination.  They 
state  that  the  time  period  covered  by  the 
Pakistani  data  is  broader  and  more 
recent,  the  Pakistani  values  are  based  on 
more  commercially  viable  import 
volumes,  and  for  erasers,  ferrules  and 
animal  glue,  the  Pakistani  values  are 
more  aligned  with  the  U.S.  industry  cost 
data  submitted  by  petitioner. 

Petitioner  argues  that  Pakistani  data 
represent  a  larger  volume  of 
merchandise  simply  because  Pakistani 
tarifl' categories  are  broader  than  Indian 
tariff  categories,  which  are  based  on  the 
HTS.  Petitioner  further  asserts  that  it  is 
the  Department's  practice  to  use  data 
from  a  single  country  where  possible  in 
valuing  factors  of  production.  Finally, 
petitioner  claims  that  it  is  meaningless 
that  some  of  the  Pakistani  data  are 
closer  to  the  costs  of  the  U.S.  pencil 
industry.  The  United  States  is  not  a 
surrogate  country,  therefore,  U.S.  prices 
are  irrelevant  to  the  calculation  of  FMV. 

DOC  Position:  Although  we  have 
selected  India  as  the  appropriate 
surrogate  country  in  this  investigation, 
this  does  not  mean  that  we  are  required 
to  use  those  Indian  factor  values  that  we 
find  to  be  aberrational.  We  have 
analyzed  the  Indian  factor  values  for 
erasers,  ferrules,  paint,  animal  glue,  and 
plastic  foil.  We  compared  these  factor 
values  with  Pakistani  and  U.S.  values 
based  on  U.S.  costs  taken  from  the 
petition  and  found  the  Indian  factor 
values  for  erasers,  ferrules  and  paint  to 
be  aberrational.  (See,  Calculation 
Memorandum,  October  31, 1994.) 
Therefore,  we  have  used  import 
statistics  from  Pakistan,  another  country 
which  is  economically  comparable  to 
the  PRC  and  which  is  a  significant 
producer  of  comparable  merchandise,  in 
order  to  value  these  three  factors  as 
accurately  as  possible. 

We  agree  with  petitioner  that,  when 
possible,  the  Department's  preference  is 
to  use  a  single  surrogate  market  to  value 
the  factors  of  production.  However,  as 
stated  above,  when  the  facts  of  a  case 
indicate  that  this  will  not  permit 
accurate  valuation  of  the  input,  we  are 
not  required  to  do  so.  Where  necessary, 
we  have  used  factor  values  from 
multiple  countries  in  a  number  of  recent 
NME  investigations.  See,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Paper  Clips  from  the 
People's  Republic  of  China  59  FR  51168 
(October  7, 1994);  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Headwear  from  the  People's  Republic  of 
China  54  FR  11983  (March  23. 1989); 
and  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Shop  Towels  from  the 


UMI 


55634 


Federal  Register  /  Vol.  59.  No.  215  /  Tuesday,  November  8.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  215  /  Tuesday.  November  8.  1994  /  Notices 


People's  Republic  of  China  55  FR  34307 
(August  22, 1990). 

We  disagree  with  petitioner's  claim 
that  U.S.  prices  are  irrelevant.  Where,  as 
here,  questions  have  been  raised  about 
FAPI  with  respect  to  particular  material 
inputs  in  tlie  chosen  surrogate,  it  is  the 
Department's  responsibility  to  examine 
that  PAPI.  To  make  this  examination, 
we  relied  on  the  data  on  the  record — 
Pakistani  and  U.S.  values.  For  these 
inputs.  U.S.  values  served  to  corroborate 
the  claim  that  certain  Indian  PAPI  for 
these  factors  was  unreliable. 

Comment  6:  Petitioner  argues  that  the 
Department  should  use  nitrocellulose- 
based  lacquer  classified  under  HTS  item 
number  3208.90.09  to  derive  a  value  for 
the  lacquer  used  by  respondents  in 
pencil  production.  Petitioner  submits 
tiiat  given  the  properties  of  the  two  HTS 
categories  of  lacquer  that  liave  been 
considered  by  the  Department  to  value 
the  PRC  producer's  lacquer. 
nitrocellulose-based  lacquer  is  the  most 
ap^opriate. 

DOC  Position:  As  stated  above,  we 
have  found  the  Indian  price  for  paint 
(lacquer)  to  be  aberrational  and  nave, 
therefore,  used  Paidstani  data  to  value 
paint.  Paldstani  import  statistics  are 
reported  in  the  Standard  International 
Trade  Gassification  (SITC)  format 
which  is  a  United  Nations  sanctioned 
nomenclature.  Due  to  the  nature  of  the 
SITC  system,  there  are  fewer  product 
categories,  which  means  that  a  greater 
variety  of  items  is  included  in  each 
category.  Pakistani  data  on  speciHc 
subcategories  of  lacquers  are 
unavailable.  The  SITC  subheading  we 
used  was  5334202  which  encompasses 
both  the  HTS  subheading  proposed  by 
petitioner  and  the  one  used  by  the 
Department  in  the  preliminary 
determination.  The  description  of  SITC 
subheading  5334202  is  "lacquers." 

Comment  7:  Petitioner  argues  that  the 
Department  should  rely  on  the  actual 
expense  and  profit  percentages  fot  the 
Indian  pencil  industry,  rather  than  the 
amounts  in  the  petition,  for  the 
calculation  of  the  "all  others"  rate.  The 
actual  data  concerning  expense  and 
profit  percentages  is  the  best  available 
information  and,  therefore,  would 
provide  an  "all  others"  FKfV  that  better 
reflects  the  actual  surrogate  values  for 
these  items. 

Petitioner  further  states  that  the 
Department  should  adjust  the  "all 
others"  rate  to  reflect  transportation 
costs  reported  by  the  Chinese 
resf>ondents.  Petitioner  suggests  that  the 
Department  apply  the  highest 
transportation  cost,  port  handling  and 
loading  charge,  and  containerization  fee 
reported  by  respondents.  Petitioners 
submit  that  non-responding  PRC 


exporters  should  not  be  rewarded  for 
their  non-cooperation  by  receiving  the 
benefit  of  a  margin  that  does  not  reflect 
all  costs. 

€>OC  Position:  We  disagree  with 
petitioner.  We  do  not  believe  it  is 
appropriate  to  adjust  petition  data  only 
where  the  values  would  increase. 
Although  an  adverse  inference  is  drawn 
when  exporters  do  not  cooperate,  this 
does  not  mean  that  the  BIA  rate  should 
be  as  high  as  possible. 

In  this  case  we  have  made  one 
adjustment  to  the  petition  data  based  on 
surrogate  values  developed  in  the 
course  of  this  investigation.  This 
adjustment  was  to  revalue  the  wood 
input  using  basswood  prices.  We  made 
this  adjustment  because,  based  on  what 
we  have  learned,  the  most  similar  wood 
to  lindenwood  is  basswood.  Having 
rejected  jelutong  as  a  surrogate  for 
lindenwood.  it  would  not  be 
appropriate  to  use  jelutong  even  in  a 
BIA  situation. 

Comment  8:  Petitioner  argues  that  the 
Indian  import  data  do  not  convey  the 
full  value  of  the  materials  in  India 
because  they  exclude  Indian  customs 
tariffs  applicable  to  these  materials.  In 
valuing  the  imported  materials,  the 
Department  should  apply  the  ad 
valorem  tariff  rate  imposed  by  the 
Indian  government. 

Respondents  argue  that  both  India 
and  Pakistan  have  drawback  schemes 
whereby  exporters  are  reimbursed  for  or 
exempted  firom  the  payment  of  import 
duties  collected  on  inputs.  Thus,  the 
added  cost  of  import  duties  is  not  one 
which  would  be  incurred,  and  it  should 
not  t>e  added  to  the  already  inflated 
values  represented  in  surrogate  values 
derived  from  Indian  import  statistics. 

DOC  Position:  We  disagree  with 
petitioner.  The  purpose  of  the  factors 
methodology  is  to  construct  the  FNfV  of 
NME-produced  goods  using  values  in 
the  surrogate  country.  Theoretically  two 
costs  could  be  calculated — the  cost  for 
a  domestically  sold  pencil  and  the  cost 
of  an  exported  pencil — if  the  country 
permits  duty  free  importation  of  inputs 
for  exfwrts.  We  are  constructing  the 
value  of  the  exported  merchandise, 
therefore,  it  is  appropriate  to  use  the 
costs  the  surrogate  producer  would  face 
in  producing  exported  merchandise. 
Consistent  with  our  standard  practice  in 
this  regard,  we  are  not  adding  the  Indian 
import  duties  to  the  values  reported  in 
the  published  Indian  import  statistics  as 
those  duties  would  have  been  rebated 
upon  export  of  the  finished  products. 
See,  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China.  58  FTl  48833.  48841- 
42  (September  20.  1993). 


Comment  9:  Petitioner  claims  that 
respondents  belatedly  submitted 
Pakistani  import  data  covering  certain  ol 
the  raw  materials  used  in  pencil 
production  on  September  13. 1994. 
Petitioner  argues  that  this  information 
should  be  rejected  by  the  Department 
because  (1)  the  time  for  submitting 
surrogate  value  information  had  long, 
since  passed,  and  (2)  under  the 
Department's  regulation,  factual 
information  submitted  after  the 
commencement  of  verification  is 
untimely  and  should  be  rejected.  See  19 
CFR  S§353.31(a)(l)(i).(b)(3l  Petitioner 
contends  that  the  information  was  not 
submitted  in  response  to  a  current 
request  by  the  Department,  and 
respondents  did  not  request  or  receive 
an  extension  of  the  long-expired 
previous  requests  for  surrogate 
information.  Thus,  this  information 
does  not  fall  into  one  of  the  narrow 
exceptions  for  late  submissions 
included  in  19  CFR  §§  353.31(b)(2). 
(b)(3).  of  the  Department's  regulation. 

DOC  Position:  Contrary  to  petitioner's 
contention,  respondents  requested  and 
received  an  extension  by  telephone 
(See,  Memorandum  to  File  from  Team 
dated  September  28. 1994).  for  the 
submission  of  PAPI.  Petitioner,  in  fact, 
was  also  granted  an  extension  for  the 
submission  of  PAPI  once  an  extension 
was  requested. 

Comment  10:  At  verification,  it  was 
discovered  that  a  U.S.  producer 
provided  one  manufacturer  with  a 
material  input  free  of  charge.  Petitioner 
argues  that  the  Department  should 
assign  a  value  to  this  input,  regardless 
of  whether  it  was  provided  free  of 
charge.  The  Department  is  required  by 
the  statute  to  include  all  inputs  in  the 
construction  of  FMV  for  comparison  to 
U.S.  sales.     ^ 

Respondents  contend  that  the 
situation  in  the  instant  investigation  is 
analogous  to  a  situation  where  a  U.S. 
customer  has  a  tolling  arrangement  with 
a  foreign  producer.  Respondents  argue 
that  in  such  situations  the  Department 
has  consistently  compared  the  price 
charged  to  the  U.S.  customer — exclusive 
of  materials  supplied  by  the  customer  to 
the  price  charged  for  similar 
arrangements  in  the  home  market.  See. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Brass  Sheet  and  Strip 
from  France  52  FR  812  (January  9. 
1987).  Respondents  point  out  that  in 
Final  Determination  of  Sales  of  Less 
Than  Fair  Value:  Brass  Sheet  and  Stnp 
from  Korea  51  FR  40834  (November  10. 
1986).  the  Department  stated  that  "(i|f 
we  were  to  compare  the  prices  of  lolled 
to  non-tolled  sales,  extensive 
adjustments  would  have  to  be  made.  Fur 
example,  if  the  U.S.  transaction  is  a  non 


tolled  sale,  we  would  have  to  adjust 
home  market  prices  for  non-tolled  sales 
so  that  they  would  reflect  in  addition 
the  cost  of  the  customer  supplied 
inputs.  In  the  opposite  situation,  home 
market  prices  for  non-tolled  sales  would 
somehow  have  to  be  adjusted 
downward."  Respondents  conclude  that 
in  this  case  the  I>epartment  is 
constructing  a  value  and  not  adjusting  a 
price;  therefore,  any  materials  supplieid 
by  a  U.S.  customer  should  not  be 
included  in  the  constructed  FMV. 

DOC  Position:  We  agree  with 
respondents.  The  factors  of  production 
methodology  constructs  the  value  of  the 
subject  merchandise  as  exported.  We 
verified  that  a  certain  input  in  one  of  the 
pencils  sold  to  a  certain  customer  was 
provided  free  of  charge  to  the  producer/ 
exporter.  If  we  were  ctMnparing  a 
constructed  FMV  inclusive  of  this  free 
input  to  a  U.S.  sale  to  a  different 
customer  who  had  not  provided  the 
input,  it  is  possible  that  an  adjustment 
to  FMV  would  have  been  warranted. 
However,  this  is  not  the  case.  We 
compared  the  constructed  factor  value 
for  this  pencil  type  with  U.S.  sales  of 
this  type  of  pencil  to  only  the  customer 
that  provided  the  input.  Therefore, 
contrary  to  petitioner's  argument,  we 
have  correctly  valued  the  NME 
producers  factors  of  production  for  this 
merchandise. 

Comment  11:  Petitioner  argues  that 
the  verification  report  shows  numerous 
substantive  material  errors  in  SFTC's 

auestionnaire  response.  These  serious 
eficiencies  warrant  the  application  of 
comprehensive  BIA  for  SFTC 

Respondents  argue  that  the 
Department  should  not  resort  to  total 
BIA  for  SFTC  as  it  did  in  the 
preliminary  determination  in  this 
investigation.  Respondents  argue  that 
SFTC  has  cooperated  fully  throughout 
this  investigation  and.  therefore,  the 
Department  should  calculate  a  margin 
based  on  the  data  supplied  by  the 
company  and  verified  by  the 
Department. 

Respondents  argue  that  where 
information  is  either  missing  or 
unavailable,  the  Department  should  not 
seek  unnecessarily  to  punish  SFTC 
given  the  company's  cooperative 
approach  in  this  investigation.  The 
following  paragraphs  outline  the 
specific  data  problems  and  respondents' 
suggested  treatment  of  these  problems. 

Prior  to  verification,  the  company 
discovered  that  it  had  misreported  the 
pencil  producers  for  a  number  of 
transactions.  Respondents  point  out 
that,  upon  the  commencement  of 
verification,  the  verifier  was  informed  of 
this  issue.  Since,  as  a  result  of  this 
misreported  information.  SFTC  was 
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unable  to  provide  factors  data  for  the 
actual  producers  for  certain 
transactions,  respondents  contend  that 
BIA.  if  applied,  should  be  the  highest 
calculated  margin  for  any  of  SFTCs 
pencil  sales  of  similar  merchandise,  if 
available.  Respondents  contend  that  in 
the  case  where  similar  merchandise  is 
not  available.  BIA.  if  applied,  should  be 
the  highest  calculated  margin  for  any 
SFTC  sale. 

In  addition,  at  verification  the 
Department  found  that  SFTC  incorrectly 
reported  two  different  suppli««  for  one 
transaction.  Respondents  argue  that  this 
discrepancy  is  minor  because  SFTC 
reported  and  the  Department  verified 
data  from  both  suppliers.  Therefore,  the 
Department  should  simply  use  the 
verified  fiactors  data  for  the  correct 
supplier,  rather  than  resorting  to  BIA. 

Respondents  argue  that  the  discovery 
at  verification  that  two  of  SFTC's 
shipments  to  the  U.S.  were  shipped 
C&F.  and  not  FOB.  is  an  oversight  of 
little  significance.  The  data  were 
collected  at  verification  and  can  now  be 
used  to  calculate  the  correct  freight  for 
these  sales.  Similarly,  it  was  discovered 
that  two  invoice  numbers  were 
incorrect,  as  reported.  Respondents 
submit  that  these  were  typographical 
errors  of  no  significance. 

Finally,  at  verification  it  was 
discovered  that  SFTC  inadvertently 
excluded  a  sale  of  yellow  pencils  it 
thought  was  produced  and  supplied  by 
a  producer  whose  f>encils  it  was 
previously  permitted  to  exclude  from 
the  sales  listing  [See  Memorandum  frt>m 
Elizabeth  Graham  to  Barbara  Stafford, 
dated  April  7. 1994).  Respondents  argue 
that  the  Department  should  use  the 
actual  producer's  factors  data  to 
calculate  the  margin  for  this  sale. 
Respondents  submit  that  the 
Department  has  paint  usage  for  this 
supplier,  that  whether  the  paint  is  white 
or  yellow  is  of  no  consequence,  and  that 
the  Department  has  the  appropriate 
usage  rates  for  ferrules  and  erasers. 

In  its  supplemental  questionnaire 
response  dated  May  17, 1994.  SFTC 
notified  the  Department  that  portions  of 
reported  raw  pencil  sales  had  been 
supplied  by  a  factory  previously  thought 
to  have  supplied  only  yellow  pencils. 
Respondents  submit  that,  as  BIA.  the 
E)epartment  should  use  the  highest 
margin  calculated  for  other  sales  of  raw 
pencils. 

A  small  number  of  sample  shipments 
not  reported  in  SFTC's  sales  response 
were  noted  in  the  sales  verification 
report  (See  SFTC  Verification  Report,  at 
5  and  Exhibit  11).  These  shipments 
were  never  sold.  Therefore,  in 
respondents'  view,  these  invoices 


should  be  considered  properly  excluded 
from  SFTC's  sales  listing. 

DOC  Position:  Although  we  found  at 
verification  that  SFTC  had  a  number  of 
misreported  pieces  of  information. 
SFTC  has  made  every  effort  to  cooperate 
in  this  investigation.  In  addition,  as 
noted  above,  we  do  not  find  that  these 
deficiencies  are  sufficient  to  call  into 
question  the  overall  reliability  of  SFTC's 
data.  Therefore,  contrary  to  petitioner's 
assertion,  we  determine  that  SFTC's 
response  does  not  warrant  the 
application  of  total  BIA  and  we  applied 
partial  BIA  as  described  in  the  BIA 
section  of  this  notice.  However,  the 
partial  BIA  methodology  suggested  by 
respondents  would  result  in  assigning  a 
zero  margin  few  sales  for  which  we  are 
missing  the  necessary  factors  data. 
Because  such  BIA  would  not  be  adverse, 
we  find  it  inappropriate.  We  are, 
therefore,  applying  as  partial  BIA  the 
petition  rate. 

With  respect  to  our  finding  at 
verification  that  two  U.S.  sales  were 
made  on  C&F  terms  rather  than  FOB  as 
reported,  we  simply  adjusted  SFTC's 
freight  expenses  accordingly. 

At  both  the  SFTC  verification  and  the 
vwification  of  its  U.S.  sales  office,  we 
noted  sample  shipments  of  raw  pencils. 
It  is  the  Department's  practice  to 
exclude  sample  sales  frx>m  its 
calculations,  if  evidence  exists  that  the 
sample  sales  were  not  made  in 
substantial  quantities.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Professional  Electric  Cutting 
Tools  and  Professional  Electric 
Sanding/Grinding  Tools  from  fapan.  58 
FR  30144  (May  26, 1993).  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Sulphur  Dyes,  Including 
Sulphur  Vat  Dyes  from  the  United 
Kingdom  58  FR  3253,  (January  8, 1993). 
In  this  case,  we  found  no  evidence  that 
SFTC  routinely  offers  samples  to  its  U.S. 
custMner.  Rather,  at  verification,  we 
established  that  only  a  small  quantity  of 
raw  pencils  were  provided  to  the  U.S. 
customer  for  quality  testing.  Therefore, 
we  have  not  treated  these  sample 
shipments  as  U.S.  sales. 

Comment  12:  Respondents  argue  that 
the  Department  was  incorrect  in  its 
preliminary  determination  of  critical 
circumstances  with  respect  to  imports  of 
pencils  into  the  U.S.  horn  China  First, 
SFTC.  and  Lansheng.  Respondents 
argue  that  critical  circumstances  are  not 
present. 

Respondents  assert  that,  on  their  face, 
the  Mexican  dumping  findings  relied  on 
by  the  Department  are  incredible  (451 
percent)  and  should  be  disregarded  with 
resp>ect  to  the  requirement  that  a  history 
of  dumping  be  found.  Furthermore,  the 
Mexican  finding  was  based  on  BIA.  and 
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the  only  Chinese  producer  identified 
was  Guangdong.  According  to  the  ITC 
record,  none  of  the  other  PRC 
respondents  in  the  instant  investigation 
was  named  or  participated  in  the 
Mexican  case  or  exported  significant 
quantities  of  pencils  to  Mexico. 
Accordingly.  China  First,  SFTC  or 
Lansheng  have  no  history  of  dumping. 

Absent  history  of  dumping,  importer 
knowledge  of  dumping  is  required  in 
order  for  the  Department  to  find  critical 
circumstances.  Respondents  assert  that 
the  final  determination  in  this 
investigation  will  reflect  dumping 
margins  much  lower  than  those 
established  in  the  preliminary 
determination,  thus  eliminating  any 
suggestion  that  importers  had  the 
required  knowledge  of  dumping. 

Finally,  respondents  contena  that  the 
statutory  phrase  "relatively  short  period 
of  time"  was  meant  to  denote  a  period 
of  time  in  the  post-filing  period  which 
was  shorter  than  the  pre-filing  period 
used  for  comparison.  By  comparing 
equivalent  periods  of  time  prior  to  and 
•ner  the  filing  of  the  petition,  the 
Department  has  exceeded  its  statutory 
authority.  Therefore,  the  Department 
should  modify  its  methodology  for  the 
final  determination. 

Petitioner  argues  that  respondents 
have  not  explained  why  Mexican 
antidumping  proceedings  are  inherently 
suspect.  The  size  of  the  margins  found 
in  tne  Mexican  proceeding  is  not 
relevant;  what  is  relevant  is  that  Mexico, 
a  signatory  to  the  General  Agreement  on 
Tariffs  and  Trade  (GATT)  Antidumping 
Code,  issued  an  affirmative  finding  of 
dumping.  This  meets  the  statutory 
standard  for  history  of  dumping.  It  is 
immaterial  whether  a  particular  foreign 
exporter  is  named  in  a  third  country 
antidumping  finding,  or  does  not  export 
to  that  third  country. 

Petitioner  takes  issue  with 
respondents'  claim  that  the  "relatively 
short  period  of  time"  phrase  "was 
meant  to  denote  a  period  of  time  in  the 
post-filing  period  which  was  shorter 
than  the  pre-filing  period  used  for 
comparison."  Congress  identified  the 
statutory  "relatively  short  period"  as 
that  between  the  commencement  of  an 
investigation  and  the  preliminary 
determination.  H.R.  Rep.  No.  96-317, 
96th  Cong..  1st  Sess.  63  (1979).  The 
Department's  regulation  comports  with 
the  legislative  purpose.  See,  19  CFR 
353.16(g).  Respondents  have  failed  to 
demonstrate  that  the  regulation  is 
neither  reasonable  nor  a  proper  exercise 
of  the  Secretary  of  Commerce's 
discretion.  See  Smith-Corona  Group  v. 
United  States.  713  F.2d  1568  (Fed.  Cir. 
1983).  Petitioner  argues  that  in  order  to 
make  its  determination.  Commerce  must 


compare  the  post-filing  period  with  a 
similar  "normal"  perioMd  before  the  case 
began. 

Finally.  p>etitioner  submits  that  the 
statute  directs  the  Department  to 
determine  whether  "there  have  been 
massive  imports  of  the  merchandise 
which  is  the  subject  of  investigation 
over  a  relatively  short  period.'-'  See 
section  735(a)(3)  of  the  Act.  Petitioner 
argues  that  the  Department  is  directed  to 
analyze  the  subject  merchandise  as  a 
whole,  and  that  there  is  no  provision  for 
the  exception  of  individual  exporters 
when  the  massive  imports  criterion  is 
met.  Thus  an  affirmative  final  critical 
circumstances  determination  is 
warranted  for  all  exporters,  including 
Guangdong  in  this  investigation. 

DOC  Position:  We  disagree  with 
respondents'  assertion  that  the  Mexican 
antidumping  determination  with  respect 
to  pencils  from  the  PRC  should  be 
disregarded  by  the  Department.  On  the 
contrary,  the  Mexican  determination 
meets  exactly  the  statutory  requirement 
under  section  733(e)(l )  of  the  Act  with 
respect  to  a  history  of  dumping  of  the 
class  or  kind  of  merchandise  under 
investigation  in  the  United  States  or 
elsewhere.  Moreover,  with  respect  to 
respondents'  assertion  that  the  Mexican 
finding  identified  only  one  respondent, 
we  note  that  the  order  exists  as  to 
pencils  from  the  PRC  and  not  as  to  one 
particular  respondent.  Therefore,  we  do 
not  believe  that  we  should  single  out 
only  those  producers  specifically 
mentioned  in  the  Mexican  finding. 

We  disagree  with  respondents' 
contention  that  the  Department 
exceeded  its  statutory  authority  in 
selecting  an  equal  p>eriod  of  time  before 
and  after  the  filing  of  the  petition  in  this 
investigation.  The  Department  acted  in 
accordance  with  the  requirements  of  the 
statute  and  past  practice  by  examining 
equal  time  periods  to  detennine 
whether  or  not  imports  of  pencils  from 
the  PRC  have  been  massive  over  a 
relatively  short  period  of  time.  See,  e.g.. 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Coumarin  from 
the  People's  Republic  of  China.  59  FR 
39727  (August  4, 1994)  and  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Industrial  Belts  from  Italy, 
54  FR  15483  (April  18. 1989). 

Finally,  we  disagree  with  petitioner's 
assertion  that  the  Department  is 
statutorily  required  to  determine  the 
existence  of  critical  circumstances  on  an 
aggregate  basis.  When  company-specific 
information  is  available,  we  conduct  our 
analysis  on  a  company-specific  basis.  In 
the  event  that  such  information  is  not 
available,  we  use  the  most  specific 
information  available  in  making  our 
critical  circumstances  determination.  In 


this  investigation,  we  have  reached  our 
critical  circumstances  determination  on 
a  company-specific  basis  because 
respondents  provided  the  information 
which  permitted  us  to  do  so. 

Comment  13:  Petitioner  argues  that 
the  Department  should  explicitly 
provide  in  its  final  determination  that 
Chinese  pencils  transshipped  through 
Hong  Kong  are  within  the  scope  of  this 
investigation. 

DOC  Position:  The  scope  of  the  order, 
if  one  is  issued,  will  cover  certain  cased 
pencils  produced  in  the  PRC.  The  fact 
that  the  PRC  pencils  are  transshipped 
through  a  third  country  en  route  to  the 
U.S.  would  not  alter  the  fact  that  they 
are  PRC-produced  pencils  subject  to  the 
order.  Therefore,  Chinese  produced 
pencils  that  are  transshipped  through 
Hong  Kong  (or  any  other  country)  are 
within  the  scope  of  this  investigation 
and  are  subject  to  any  antidumping 
duties  imposed  as  a  result  of  this 
proceeding. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
oiu"  determination.  As  our 
determination  is  affirmative,  the  ITC 
will  determine  whether  these  imports 
are  materially  injuring,  or  threatening 
material  injury  to,  the  U.S.  industry 
within  45  days.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  U.S. 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
fi^m  warehouse,  for  consumption  on  or 
after  the  date  of  suspension  of 
liquidation. 

Notification  to  Interested  Parties 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  353.34(d). 
Failure  to  comply  is  a  violation  of  the 
APO. 

This  determination  is  published 
pursuant  to  section  735(d)  of  the  Act 
and  19  CFR  353.20(a)(4). 


Dated:  October  31, 1994. 

Susaa  G.  Esseraan, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc  94-27667  Filed  11-7-94;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Interrurtkmal  Trade  Administration 

[C-7g«-«oi] 

Cartxm  Steel  VVire  Rod  From 
Zimbabwe;  Determination  Not  To 
Revoke  CountervaiKng  Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Determination  Not  to 
Revoke  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  from  Zimbabwe. 

EFFECTIVE  DATE:  November  8, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett. 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Ck>mmerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  29, 1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  38584)  its  intent  to  revoke  the 
countervailing  duty  order  on  carbon 
steel  wire  rod  ft^m  Zimbabwe  (51  FR 
29292).  Under  19  CFR  355.25(d)(4)(iii). 
the  Secretary  of  Commerce  will 
conclude  that  an  order  is  no  longer  of 
interest  to  interested  parties  and  will 
revoke  the  order  if  no  domestic 
interested  party  objects  to  revocation 
and  no  interested  party  requests  an 
administrative  review  by  the  last  day  of 
the  fifth  anniversary  month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
this  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
^    19  CFR  355.25(d)(4)(iii)  have  not  been 
met,  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 


Dated:  November  1. 1994. 
Joseph  A.  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-27679  Filed  11-7-94;  8:45  am) 
BtLUNQ  COOe  3S10-DS-P 

[0-051-005] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Intent  To  Terminate  a 
Suspended  Countervailing  Duty 
Investigation 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACnOM:  Notice  of  Intent  to  Terminate  a 

Suspended  Countervailing  Duty 

Investigation. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  intent  to  terminate  the  suspended 
countervailing  duty  investigation  on 
frozen  concentrated  orange  juice  from 
Brazil.  Domestic  interested  parties  who 
wish  to  object  to  the  termination  of  the 
suspended  countervailing  duty 
investigation  must  submit  their 
comments  in  writing  not  later  than  30 
days  from  the  publication  date  of  this 
notice. 

EFFECTIVE  DATE:  November  8. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alain  Letort  or  Linda  Ludwig,  Office  of 
Agreements  Compliance,  Import 
Administration.  International  Trade 
Administration,  Room  B-099,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4243  or  3833;  telefax:  (202)  482- 
1388. 

SUPPLEMENTARY  INFORMATION: 
Bacl(ground 

On  March  2. 1983.  the  Department 
published  in  the  Federal  Register  an 
agreement  suspending  the 
countervailing  duty  investigation  on 
frozen  cwicentrated  orange  juice  from 
Brazil  (48  FR  8839).  The  Department  has 
not  received  a  request  to  conduct  an 
administrative  review  of  the  agreement 
suspending  this  countervailing  duty 
investigation  on  frozen  concentrated 
orange  juice  from  Brazil  for  at  least  four 
consecutive  aimual  anniversary  months. 

In  accordance  with  19  CFR 
355.25(d)(4)(iii)(l994).  the  Secretary  of 
Commerce  will  conclude  that  a 
suspended  investigation  is  no  longer  of 
interest  to  interested  parties  and  will 
terminate  the  agre^nent  and  the 
underlying  suspended  investigation  if 
no  domestic  interested  party  objects  to 
termination  or  no  interested  party 
requests  an  administrative  review  by  the 


last  day  of  the  fifth  anniversary  month. 
Accordingly,  as  required  by  section 
355.25(d)(4Ki)  of  the  Department's 
regulations,  we  are  notifying  the  public 
of  our  intent  to  terminate  this 
suspended  countervailing  duty 
investigation. 

Opportunity  to  (M>ject 

No  later  than  30  days  after  the 
publication  date  of  this  notice,  domestic 
interested  parties,  as  defined  in  section 
355.2{i)(3),  (i)(4).  (i)(5),  and  (i)(6)  of  the 
Department's  regulations,  may  object  to 
the  Department's  intent  to  terminate  this 
suspended  countervailing  duty 
investigation.  Any  submission  objecting 
to  a  revocation  must  contain  the  name 
and  case  number  of  the  proceeding  and 
a  statement  explaining  how  the 
objecting  party  qualifies  as  a  domestic 
interested  party  under  section 
355.2(k)(3).(4),(5).or(6)ofthe 
Department's  regulations. 

Seven  copies  of  any  such  objections 
should  be  submitted  to  the  Assistant 
Secretary  for  Import  Administration, 
International  Trade  Administration. 
Room  B-099,  U.S.  Department  of 
Commerce.  Washington,  DC  20230. 

If  no  interested  parties  object  to  the 
Department's  intent  to  terminate  the 
suspended  investigation,  we  shall 
conclude  that  the  suspension  agreement 
is  no  longer  of  interest  to  interested 
parties  and  shall  proceed  with  the 
termination. 

This  notice  is  published  in 
accordance  with  19  CFR  355.25(d)(4)(i). 

Dated:  November  1. 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-27666  Filed  1 1-7-94;  8:45  am) 
BILUNG  CODE  3510-OS-M 

[C-61 4-5011 

Low-Fuming  Brazing  Copper  Rod  and 
Wire  From  New  Zealand;  Determination 
Not  To  Revoke  Countervailing  Duty 
Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Determination  Not  to 
Revoke  Countervailing  EKity  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  notifying  the  public 
of  its  determination  not  to  revoke  the 
countervailing  duty  order  on  low- 
fuming  brazing  copper  rod  and  wire 
bom  New  Zealand. 
EFFECTIVE  DATE:  November  8,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Albright  or  Mercedes  Fitchett, 
Office  of  Countervailing  Compliance, 
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Import  Administration,  International 
Trade  Administration.  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C  20230;  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  July  29.  1994,  the  Department 
published  in  the  Federal  Register  (59 
FR  38584)  its  intent  to  revoke  the 
countervailing  duty  order  on  low- 
fuming  brazing  copper  rod  and  wire 
from  New  Zealand  (50  FR  31638).  Under 
19  CFR  355.25(d)(4)(iii).  the  Secretary  of 
Commerce  will  conclude  that  an  order 
is  no  longer  of  interest  to  interested 
parties  and  will  revoke  the  order  if  no 
domestic  interested  party  objects  to 
revocation  and  no  interested  party 
requests  an  administrative  review  by  the 
last  day  of  the  fifth  anniversary  month. 

Within  the  specified  time  frame,  we 
received  objections  from  domestic 
interested  parties  to  our  intent  to  revoke 
this  countervailing  duty  order. 
Therefore,  because  the  requirements  of 
19  CFR  355.25(d)(4)(iii)  have  not  been 
met.  we  will  not  revoke  the  order. 

This  determination  is  in  accordance 
with  19  CFR  355.25(d)(4). 

Dated:  November  1. 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
|FR  Doc.  94-27678  Filed  11-7-94;  8:45  ami 
HUNM  COM  M10-Oe-» 


National  Oceanic  and  Atmospheric   ^ 
Administration 

p.D.  102794B] 

Carit)bean  Fishery  Management 
Council;  Put>lic  Meetings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council's  (Council) 
ScientiHc  and  Statistical  Committee 
(SSC)  and  its  Advisory  Panel  (AP)  will 
hold  separate  meetings  to  discuss  the 
Conch  Fishery  Management  Plan  (FMP). 

The  SSC  will  meet  on  November  22, 
1994.  The  AP  will  meet  on  November 
23.  1994.  The  meetings  will  be  held  at 
the  Pierre  Hotel,  San  Juan.  PR.  Both 
meetings  will  begin  at  10  a.m.  and  will 
adjourn  at  4  p.m. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  the  English 
language.  However,  simultaneous 


translation  (English-Spanish)  will  be 
available  at  the  AP  meeting. 

Fishers  and  other  interested  persons 
are  invited  to  attend.  Members  of  the 
public  will  be  allowed  to  submit  oral  or 
written  statements  regarding  agenda 
issues. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Avenue.  Suite  1108, 
San  Juan.  PR  00918-2577;  telephone: 
(809) 766-5926. 

SUPPt.EMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  and/or  other 
auxiliary  aids  please  contact  Miguel  A. 
Rolon.  Executive  Director.  Caribbean 
Fishery  Management  Council,  268 
Mufioz  Rivera  Avenue,  Suite  1108,  San 
Juan,  PR  00918;  telephone:  (809)  766- 
5926.  at  least  5  days  prior  to  the  meeting 
date. 

Dated:  November  2. 1994. 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Manofjement,  National 
Marine  Fisheries  Service. 
[FR  Doc.  94-27655  Filed  11-7-94;  8:45  ami 

BILUNO  COOC  3S10-22-P 

P.D.  102794C] 

Carit}t>ean  Fishefy  Management 
Council;  Put>lic  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Caribbean  Fishery 
Management  Council  and  its 
Administrative  Committee  will  hold 
separate  meetings.  The  Council  will 
hold  its  83rd  regular  public  meeting  to 
discuss  the  Draft  Queen  Conch  Fishery 
Management  Plan,  among  other  topics. 

The  Council  will  convene  on 
November  30.  1994,  from  9  a.m.  until  5 
p.m.  and  on  December  1,  from  9  a.m. 
until  approximately  12  noon. 

The  Administrative  Committee  will 
meet  on  November  29. 1994  firom  2  p.m. 
until  5  p.m.,  to  discuss  administrative 
matters  regarding  Council  operation. 

Both  meetings  will  be  held  at  the 
Conference  Room  of  the  Parador  Villa 
Parfiuera.  in  La  Parguera.  Lajas,  PR. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
However,  simultaneous  translation 
(Spanish-English)  will  be  available 
during  the  Council  meeting  (November 
30  through  December  1).  Fishermen  and 
other  interested  persons  are  invited  to 


attend  and  participate  with  oral  or 
written  statements  regarding  agenda 
issues. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council, 
268  Mufioz  Rivera  Avenue.  Suite  1108, 
San  Juan,  PR  00918-2577;  telephone: 
(809) 766-5926. 

SUPPLEMENTARY  INFORMATION:  These 
meetings  are  physically  accessible  to 
people  with  disabilities.  For  more 
information  or  requests  for  sign 
language  interpretation  and/or  other 
auxiliary  aids  please  contact  Miguel  A. 
Rolon,  Executive  Director.  Caribbean 
Fishery  Management  Council,  268 
Muiioz  Rivera  Avenue,  Suite  1108,  San 
Juan,  PR  00918;  telephone:  (809)  766- 
5926,  at  least  5  days  prior  to  the  meeting 
date. 

Dated:  November  2. 1994. 
David  S.  Crastiii. 

Acting  Director.  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

(FR  Doc.  94-27656;  Filed  11-7-94;  8:45  am) 

BILUNO  COOC  3S10-23-F 


p.D.  1028948] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  to  modify 
permit  No.  813  (P523). 

SUMMARY:  Notice  is  hereby  given  that 
Mr.  Adam  S.  Frankel,  University  of 
Hawaii  at  Manoa.  Department  of 
Oceanography.  1000  Pope  Road, 
Honolulu,  HI  96822,  has  requested  a 
modiPication  to  permit  No.  813. 

ADDRESSES:  The  modiBcation  request* 
and  related  docxmients  are  available  for 
review  upon  written  request  or  by 
app>ointment  in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS.  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Director,  Southwest  Region,  NMFS, 
501  West  Oceah  Boulevard,  Suite  4200, 
Long  Beach,  CA  90802-4213  (310/980- 
4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Assistant 
Administrator  for  Fisheries,  NMFS, 
NOAA,  U.S.  Department  of  Commerce. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910,  within  30  days  of  the 
publication  of  this  notice.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 


hearing  on  this  particular  modification 
request  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Secretary  of  Commerce  is  forwarding 
copies  of  this  application  to  the  Marine 
Mammal  Commission  and  its 
Committee  of  Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  modification  to  permit  No.  813, 
issued  on  February  1, 1993  (58  FR 
7548),  and  modified  on  August  2. 1993 
(58  FR  42300),  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  ef  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildUfe  (50  CFR  part  222). 

Permit  No.  813  authorizes  the  Permit 
Holder  to  potentially  harass  up  to  1,000 
humpback  whales  [Megaptera 
novaeangliae)  during  the  course  of 
playback  experiments  and  photo- 
identification/observational  studies 
through  September  30, 1994.  On 
September  20, 1994,  notice  was 
published  (59  FR  48299)  that  the  Permit 
Holder  was  requesting:  An  additional  1- 
year  extension  of  the  permit, 
authorization  to  conduct  the  research  off 
the  island  of  Kauai  rather  than  Hawaii, 
and  authorization  to  conduct  playback 
experiments  on  sperm  whales  [Physeter 
macrocephalus).  The  Permit  Holder  is 
now  amending  that  modification  request 
for  authorization  to  harass  the  following 
species  incidental  to  the  proposed 
playback  experiments  on  humpback 
and/or  sperm  whales:  Bottlenose 
dolphins  (Tursiops  truncatus),  spinner 
dolphins  (Stenella  hngirostris),  spotted 
dolphins  [Stenella  attenuata).  false 
killer  whales  [Pseudorca  crassidens), 
green  sea  turtles  [Cbelonia  mydas), 
leatherback  turtles  [Dermochelys 
coriacea),  and  hawksbill  turtles 
[Eretmochelys  impricata). 

Dated:  November  2, 1994. 
William  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Hesources, 

National  Marine  Fisheries  Service. 

jFR  Doc.  94-27595;  Filed  11-7-94;  8:45  amj 
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Small  Talces  of  IMarine  Mammals 
Incidental  to  Specified  Activities 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 


ACTION:  Notice  of  receipt  of  application 
and  proposed  authorization  for  a  small 
take  exemptioii;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
from  the  Washington  State  Department 
of  Corrections  (WDOC)  for  authorization 
to  take  small  numbers  of  harbor  seals  by 
harassment  incidental  to  the 
nonexplosive  demolition  of  the  Still 
Harbor  Dock  Facility  on  McNeil  Island 
in  southern  Puget  Sound.  Under  section 
101(a)(5)(D)  of  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  is 
requesting  comments  on  its  proposal  to 
authorize  the  WDOC  to  incidentally  take 
by  harassment  a  small  number  of  harbor 
seals  in  the  vicinity  of  Gertrude  Island 
for  a  period  of  1  year,  provided  certain 
mitigation  measures  are  incorporated 
into  the  project. 

DATES:  Comments  and  information  must 
be  received  no  later  than  December  8, 
1994. 

ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  Dr. 
William  W.  Fox.  Jr..  Director,  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service.  1315  East- West 
Highway,  Silver  Spring.  MD  20910.  A 
copy  of  the  application  and  the 
Environmental  Assessment  (EA)  may  be 
obtained  by  writing  to  this  address  or  by 
telephoning  one  of  the  contacts  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Hollingshead,  Office  of 
Protected  Resources  at  301-713-2055. 
or  Brent  Norberg,  Northwest  Regional 
Office  at  206-526-6733. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permission  may  be  granted  if  the 
Secretary  finds  that  the  taking  will  have 
a  negligible  impact  on  the  species  or 
stock(s);  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses; 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  30, 1994.  the  President 
signed  Public  Law  103-238,  the  Marine 
Mammal  Protection  Act  Amendments  of 
1994.  One  part  of  this  law  added  a  new 
subsection  101(a)(5)(D)  to  the  MMPA  to 
establish  an  expedited  process  by  which 


citizens  of  the  United  States  can  apply 
for  an  authorization  to  incidentally  take 
small  numbers  of  marine  mammals  by 
harassment.  The  MMPA  defines 
"harassment"  as: 

•  *  •  any  act  of  pursuit.torment,  or 
annoyance  which  (a)  has  the  potential  to 
injure  a  marine  mammal  or  marine  mammal 
stock  in  the  wild:  or  (b)  has  the  potential  to 
disturb  a  marine  mammal  or  marine  mammal 
stock  in  the  wild  by  causing  disruption  of 
behavioral  patterns,  including,  but  not 
limited  to,  migration,  breathing,  nursing, 
breeding,  feeding,  or  sheltering. 

New  subsection  101(a)(5)(D)  establishes 
a  45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Background  of  Request 

The  Still  Harbor  Dock  Facility  is 
utilized  by  the  WDOC  as  a  foul'weather 
landing  facility  for  the  McNeil  Island 
Corrections  Center.'  Significant 
deterioration  of  the  existing  facility, 
including  the  collapse  on  May  24, 1994. 
of  the  steel-pile-supported  concrete 
center  portion  of  the  facility,  has 
resulted  in  the  need  for  major 
renovation  in  order  to  maintain  a  safe, 
functional  facility.  The  renovation  will 
include  demolition  of  the  existing 
facility:  construction  of  a  new  pile- 
supported  concrete  access  trestle 
approximately  520  ft  long  by  20  ft  wide 
and  pierhead  165  ft  long  by  35  ft  wide; 
a  new  70  ft  long  by  30  ft  wide  concrete 
float  with  gangway  and  steel  guide  pile 
system;  a  new  50  ft  long  by  48  ft  wide 
boathouse  and  concrete  floats  with 
gangway  and  steel  guide  pile  system; 
and  new  waterlines.  electrical  power, 
and  lighting.  All  new  structures  will  be 
constructed  within  the  footprint  of  the 
existing  facility.  Approximately  525 
steel  and  timber  pilings  will  be  removed 
and  replaced  with  approximately  152 
new  concrete,  steel,  and  plastic  piles. 
Additional  information  on  the  dock 
facility  and  the  corrections  center  in 
general  can  be  obtained  by  referring  to 
the  Final  Environmental  Impact 
Statement  published  by  the  WDOC  in 
1989  in  compliance  with  the  State 
Environmental  Policy  Act  of  1971 
(Chapter  43.21C,  Revised  Code  of 
Washington). 


'  The  Quitclaim  Deed  which  transferred  the 
property  from  Federal  to  slate  control,  limits  the  us« 
of  the  Still  Harbor  Dock  to  emergency  situations 
because  of  the  Gertrude  Island  harbor  seal 
population. 
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Summary  of  Request 

On  August  18, 1994.  the  WDOC 
applied  for  an  authorization  under 
section  101(a)(S)(D)  of  the  MMPA.  for 
the  take  of  a  small  number  of  hart)or 
seals  by  harassment  incidental  to  the 
demolition  of  the  existing  dock  focility 
and  the  driving  of  approximately  152 
concrete,  plastic,  and  steel  piles  (90 
concrete,  40  plastic,  and  22  steel)  of  tlie 
Still  Harbor  Dock  Facility  on  McNeil 
Island  in  southern  Puget  Sound,  WA.  In 
an  effort  to  minimize  noise  from  these 
activities,  no  explosives  will  be  used  for 
demolition  and  each  concrete  and 
plastic  pile  will  be  water  jetted  several 
feet  into  the  substrate,  then  driven  the 
flnal  3  ft  into  the  set  position.  The  22 
steel  piles  must  be  driven  the  entire 
depth  (30  ft)  to  meet  load  requirements. 
The  dock  removal  and  construction 
schedules  were  developed  to  avoid 
reproduclively  sensitive  life  history 
periods  of  several  species  of  wildlife, 
including  harbor  seals.  The  demolition 
and  pile  driving  activities  are 
anticipated  to  be  completed  in  two 
season's  specified  work  window  from 
November  1  to  February  15, 1994-95, 
for  demolition  and  November  15  to 
February  15, 1995-96,  for  pile  driving. 
However,  because  an  authorization 
issued  under  section  101(a)(5)(D)  of  the 
MMPA  is  limited  to  a  maximum  of  1 
year,  a  second  application  from  the 
WDOC  will  be  necessary  to  commence 
pile  driving  and  construction  of  the 
dock  facility.  Therefore,  this  small  take 
authorization,  if  granted,  will  only  cover 
the  demolition  of  the  collapsed  portion 
of  the  existing  pier  facility. 

.Alternatives  to  the  Proposed  Action 

No  alternative  options  for  the  foul 
weather  dock  and  moorage  have  been 
identifled  by  the  WDOC  for  McNeil 
Island.  Without  the  availability  of  the 
foul  weather  dock,  prisoners,  visitors, 
staff  and  supplies  would  be  unable  to 
land  on  the  island  until  the  weather 
cleared.  In  addition,  management  of 
McNeil  Island  by  the  state  as  a  wildlife 
preserve  and  sanctuary  prohibits  any 
new  road  construction  for  an  alternative 
dock  location  under  the  Wildlife 
Restriction  terms  in  the  Quitclaim  Deed 
of  the  property. 

Harbor  Seals 

The  harbor  seal  {Phoca  vitulina)  is  the 
only  marine  mammal  species 
anticipated  to  be  taken  by  the 
demolition  of  the  Still  Harbor  Dock 
Facility.  Gertrude  Island  is  a  low-tide, 
haulout,  and  rookery  used  by  hart)or 
seals  of  various  ages.  The  southern  part 
uf  the  island  is  located  approximately 
1,100  ft  from  the  Dock.  The  type  of 


taking  anticipated  will  be  incidental 
harassment  caused  by  the  noise  of 
demolition  work.  It  is  anticipated  that 
the  seals  may  be  disturbed  upon 
initiation  of  demolition  activities  on  a 
daily  basis,  until  they  become 
acclimated  to  the  activity.  The  number 
of  seals  disturbed  will  vary  with  tidal 
elevation  at  the  time  of  initiation  of  the 
activity  and  is  antidpated  to  be  a  subset 
of  the  peak  total  counts. 

Harbor  seals  are  the  most  abundant 
pinniped  in  Washington  State.  Since 
passage  of  the  MMPA  in  1972,  harbor 
seal  populations  in  the  inland  waters  of 
Washii^on  have  increased 
significantly.  From  1983  to  1992,  the 
Washington  inland  waters  stock  of 
harbor  seals  increased  at  an  annual  rate 
of  6.1  percent  (NMFS,  1994;  Huber  et 
al.  in  prep.).2  Boveng  (1988)  and  NMFS 
(1991)  estimated  the  minimum  harbor 
seal  population  for  the  state's  inland 
waters  to  be  6,062.  More  recently, 
NMFS  (1994)  estimates  the  inland 
population  at  13,833  giving  it  a 
minimum  population  size  estimate  of 
13,053.  Puget  Sound  pup  counts 
numbered  35  in  1977  and  showed  a  -f  .22 
annual  rate  of  change  to  142  pups  in 
1984  (NMFS,  1992).  South  Puget  Sound 
pup  counts  are  presently  increasing  at  a 
•f.58  annually  from  365  total  (25  pups) 
in  1984  to  706  total  (78  pups)  in  1992 
(NMFS  data).  Harbor  seals  occupy  all 
nearshore  areas  of  Puget  Sound, 
including  McNeil  and  Gertrude  Islands 
throughout  the  year.  Current  data  from 
the  Washington  Department  of  Fish  and 
Wildlife  (WDFW)  and  NMFS  on 
Gertrude  Island  total  seal  counts  over 
the  last  5  years  (1988-1993)  indicate 
peak  use  in  September  and  the  lowest 
use  in  February.  The  most  current  data 
on  maximum  numbers  of  harbor  seals 
using  the  Gertrude  Island  haulout 
during  the  demolition  woric  window 
varies  from  215  to  634,  depending  on 
the  month  (NMFS  data).  Seasonal 
increases  at  Gertrude  Island  have  been 
ascribed  to  the  onset  of  pupping  and 
molting  seasons,  and  a  movement  of 
seals  from  other  haulout  sites  as 
disturbances  increase  during  the 
summer  (Jones  and  Stokes,  1989).  The 
pupping  season  for  the  Gertrude  Island 
herd  extends  from  late  July  to  late 
September,  and  the  molting  season 
extends  from  early  October  to  early 
December  (Newby,  1971;  Skidmore  and 
Bebson,  1981-  both  as  cited  in  Jones 
and  Stokes,  1989). 

The  impact  to  the  harbor  seal  stock 
would  be  disturbance  by  sound  which 
is  anticipated  to  result  in  a  negligible 
short-term  impact  to  small  numbers  of 


'  Raferanca  citations  can  b«  (bund  in  the  EA  on 
ihU  aclion  (sm  aoonessu). 


harixHT  seals.  When  harbor  seals  are 
frightened  by  noise,  or  the  approach  of 
a  boat,  plane,  human,  or  other  potential 
predator,  the  seals  will  move  rapidly  to 
the  relative  safety  of  the  waters. 
Depending  upon  the  severity  of  the 
disturbance,  seals  may  return  to  the 
original  haulout  site  immediately,  stay 
in  the  water  for  some  length  of  time 
before  hauling  out,  or  haul  out  in  a 
difl^erent  area  (Johnson,  1977;  Skidmore 
and  Babson,  1981  both  as  cited  in  Jones 
and  Stokes,  1989).  Disturbances  tend  to 
have  a  more  serious  effect  when  herds 
are  pupping  or  nursing,  when 
aggregations  are  dense,  and  during  the 
molting  season  (Jones  and  Stokes,  1989). 

Short-term  impact  of  the  activities  is 
expected  to  result  in  a  temporary 
reduction  in  utilization  of  the  haulout 
while  work  is  in  progress  or  until  the 
seals  acclimate  to  the  disturbance.  The 
speciBc  activities  will  not  result  in  any 
reduction  in  the  number  of  seals,  and 
they  are  expected  to  continue  to  occupy 
the  same  area  of  Gertrude  Island.  The 
abandonment  of  Gertrude  Island  as  a 
harbor  seal  haulout  and  rookery  is  not 
anticipated  due  to  the  existing  level  of 
human  activity  on  and  around  the  dock 
for  over  50  years  (Jones  and  Stokes, 
1989).  Human  activity  increases 
annually  in  the  late  fall  and  winter 
months  as  use  of  the  dock  facility 
increases  as  a  foul  weather  moorage  for 
WDOC  passenger  ferries,  barges, 
tugboats,  and  patrol  boats. 

In  addition,  the  activities  are 
anticipated  to  have  no  long-term  impact 
on  the  habitat  of  harbor  seals.  No  direct 
physical  impact  to  the  habitat  will  occur 
due  to  the  dock  reconstruction  as  all 
new  facilities  will  occur  within  the 
footprint  of  the  original  structure. 
Mitigation  measures  (discussed  below) 
under  an  MMPA  Incidental  Harassment 
Authorization  are  expected  to  reduce 
any  impacts  to  a  negligible  level. 

There  has  been  no  known  subsistence 
use  of  the  McNeil  Island  area  or 
Gertrude  Island. 

Mitigation 

Efforts  to  ensure  negligible  impai  t  of 
the  dock  renovation  project  on  harbor 
seals  identified  by  the  WDOC  and 
proposed  for  inclusion  in  the  Incidt^ntal 
Harassment  Authorization  include: 

1.  A  November  1 — February  15  work 
schedule  to  avoid  adversely  affecting 
harbor  seals  during  the  pupping  and 
nursing  season  (July  15  to  October  15); 

2.  A  1,000-fl  no-entry  buffer  zone 
around  Gertrude  Island  to  minimize  the 
impact  of  vessel  traffic  on  harbor  seals 
during  the  project  (the  buffer  zone  will 
be  delineated  by  floats); 

3.  Construction  activities  and  seal 
behavior  will  be  monitored  by  marine 


biologists  to  ensure  that  impacts  on 
seals  will  be  minimal; 

4.  The  demolition  will  not  utilize  any 
explosives: 

5.  The  removal  of  material  and  debris 
will  be  in  the  largest  sizes  possible  and 
the  removed  materials  will  be 
transported  off  site  for  disposal;  and 

6.  To  mitigate  noise  levels  and 
thereby  impacts  to  harbor  seals,  all 
construction  equipment  should  comply 
as  much  as  possible  with  applicable 
equipment  noise  standards  of  the  U.S. 
Environmental  Protection  Agency  (EPA, 
1974)  and  all  construction  equipment 
should  have  noise  control  devices  (e.g., 
mufflers)  no  less  effective  than  those 
provided  on  the  original  equipment. 

Monitoring 

The  Gertrude  Island  haulout  has  been 
the  site  of  several  research  projects  for 
a  numl)er  of  years.  Current  research 
efforts  by  NMFS  and  WDFW  include  a 
radio  tag  study  to  learn  about  feeding 
behavior  of  the  seals.  A  cooperative 
monitoring  program  by  NMFS  and 
WDFW  is  presently  under  discussion; 
alternatively,  WDOC  may  contract  with 
a  private  contractor  to  monitor 
activities.  In  addition,  NMFS  proposes 
to  require  WDOC  to  notify  the  Agency 
and  the  WDFW  prior  to  work  in  order 
to  coordinate  monitoring  of  potential 
disturbance  to  seals. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  for  1  year  for 
the  demoUtion  of  the  collapsed  portion 
of  the  Still  Harbor  Dock  Facility  located 
on  McNeil  Island  in  the  State  of 
Washington,  provided  the  above 
mentioned  mitigation  measures  and 
reporting  requirements  are  incorporated. 
NMFS  has  preliminarily  determined 
that  the  demolition  of  the  Still  Harbor 
Dock  Facility  would  result  in  the 
harassment  taking  of  only  small 
numbers  of  harbor  seals,  will  have  a 
negligible  impact  on  the  harbor  seal 
stock  and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
this  stock  for  subsistence  uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request. 

Dated:  Novemt)er  1, 1994. 
WUUam  W.  Fox,  Jr.. 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  94-27654  Filed  11-7-94;  8:45  am) 
BIUINO  CODE  3610-32-W 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

AmeriCorps  State  and  Direct  Grant 
Program,  Learn  and  Serve  America  K- 
12  Grant  Program,  and  Learn  and 
Serve  America  Higher  Ed  Grant 
Program  1995  Policies  and  Priorities 

ACTION:  Notice  correction. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (the 
Corporation)  in  the  Federal  Register  of 
October  27, 1994  (59  FR  53963)  has 
proposed  changes  and  invited 
comments  with  regard  to  three  of  its 
main  programs:  AmeriCorps*USA, 
Learn  &  Serve  America  K-12.  and  Learn 
&  Serve  America  Higher  Education.  The 
notice  was  divided  into  three  parts 
corresponding  to  these  programs.  The 
proposed  changes — which  would  apply 
to  the  FY  1995  grant  cycle — were 
developed  in  response  to  lessons 
learned  with  the  completion  of  the 
Corporation's  first  grant  cycle  and  are 
non-regulatory  in  nature.  The 
Corporation  invited  all  interested 
parties  to  comment  on  the  issues 
discussed  in  that  notice.  Any  comments 
received  will  be  given  careful 
consideration  in  the  development  of 
final  FY  1995  policies  and  grant 
applications.  In  that  previous  notice  the 
1994  issue  area  priorities  for  renewal 
proposals  were  incorrect.  The  purpose 
of  this  notice  is  to  replace  the  published 
renewal  priorities  with  the  1994 
priorities  previously  established  by  the 
Corporation. 

DATES:  Comments  on  the  Corporation's 
AmeriCorps  State  and  Direct  Grant 
Program,  and  Learn  and  Serve  America 
Higher  Ed  Grant  Program  1995  policies 
and  priorities  must  be  received  no  later 
than  November  28. 1994.  Due  to 
application  deadlines,  comments  on  the 
Learn  and  Serve  America  K-12  Grant 
Program  1995  policies  and  priorities 
must  be  received  no  later  than 
November  14. 1994. 
ADDRESSES:  Responses  to  this  notice 
may  be  mailed  to  the  Office  of 
AmeriCorps  Programs.  The  Corporation 
for  National  Service.  1110  Vermont 
Avenue,  N.W.  Washington,  D.C.  20525. 
between  9  a.m.  and  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rusty  Greiff.  General  Counsel's  Office, 
at  (202)  606-5000  x.  256  between  the 
hours  of  9  a.m.  and  6  p.m.  Eastern 
Standard  Time.  For  individuals  with 
disabilities,  information  will  be  made 
available  in  alternative  formats,  upon 
request. 

SUPPLEMENTARY  INFORMATION:  In  FR 
DOC.  94-26588  make  the  following 
correction  on  page  53965.  In  the  first 


column  (D  of  part  I),  the  priority  areas 
for  renewal  are  corrected  to  read  as 
follows: 

1.  Education 

a.  School  Readiness — Furthering  early 
childhood  development. 

b.  School  Success — ^Improving  the 
educational  achievement  of  school- 
age  youth  and  adults  who  lack  basic 
academic  skills. 

2.  Public  Safety 

a.  Crime  Control — Improving  criminal 
justice  services,  law  enforcement, 
and  victim  services. 

b.  Crime  Prevention — Reducing  the 
incidence  of  violence. 

3.  Human  Needs 

a.  Health^Providing  independent 
living  assistance  and  home-  and 
community-based  health  care. 

b.  Home — Rebuilding  neighborhoods 
and  helping  people  who  are 
homeless  or  hungry. 

4.  Environment 

a.  Neighborhood  Environment — 
Reducing  community 
environmental  hazards. 

b.  Natural  Environment— Conserving, 
restoring,  and  sustaining  natural 
habitats. 

Dated:  November  3, 1994. 
Terry  RusseU. 
General  Counsel. 

[FR  Doc.  94-27682  Filed  11-4-94:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Global  Positioning  System  (GPS) 

ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Global  Positioning 
System  (GPS)  will  meet  in  closed 
session  on  November  15-16. 1994  at  the 
ANSER  Corporation.  Arlington, 
Virginia. 

"rne  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretar>'  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  review  and 
recommend  options  available  to 
improve  GPS  jam  resistance  with 
particular  emphasis  on  GPS  tactical 
weapon  applications.  The  main  focus  of 
the  "Task  Force  shall  be  the  investigation 
of  techniques  for  improving  the 
resistance  of  GPS  embedded  receivers  in 
tactical  missiles  and  precision 
munitions  and  their  delivery  platforms. 
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la  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463.  as  amended  (5  U.S.C. 
App.  n.  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§552b(c)(l)  (1988),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  November  3. 1994. 
Patricia  L.  Topping 
Attentate  OSD  Federal  ttegister  Liaiton 
Officer.  Department  of  Defense. 
(PR  Doc.  94-27625  Filed  11-7-94:  S.45  am| 
BILUNO  COOf  BOOO  (K  M 


Defense  Scier>ce  Board  Task  Force  on 
Concurrency  and  Risk  Assessment  on 
F— 22  ProQram 

ACTION:  Notice  of  Advisory  Committee 
Meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Concurrency  and  Risk 
Assessment  on  F-22  Program  will  meet 
in  closed  session  on  November  18-17, 
1994  at  the  Lockheed  Facilities. 
Marietta,  Georgia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  (Acquisition  and  Technology) 
on  research,  scientific,  technical,  and 
manufacturing  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense.  At  this  meeting  the  Task  Force 
will  access  the  concurrency  and  risk 
assessment  of  the  F-22  program. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1988)).  it  has  been  determined 
that  this  DSB  Task  Force  meeting, 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(4)  (1988).  and  that  accordingly 
this  mealing  will  be  closed  to  the 
public. 


Dated:  Novembv  3, 1994. 

Patrida  L.  Toppinss. 

Ahemate  OSD  Federal  Register  Liaisoa 
Officer,  Department  of  Defense. 

IFR  Doc  94-27624  Filed  11-7-94:  MS  am) 
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Office  of  ttte  Secretary 

AOOICV:  Defense  Advisory  Committee 
on  Women  in  the  Services  (DACOWITS) 
Meeting. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Executive 
Committee  of  the  Defense  Advisory 
Committee  on  Women  in  the  Services 
(DACOWITS).  The  purpose  of  the 
meeting  is  to  review  the  status  of 
recommendations  made  by  the 
Committee  at  the  DACOWITS  1994  Fall 
Conference,  review  the  Subcommittee 
Issues  Agenda,  and  discuss  other  issues 
relevant  to  women  in  the  Services.  All 
meeting  sessions  will  be  open  to  the 
public. 

DATES:  December  5, 1994. 8:30-4:00 
p.m. 

ADDRESSES:  PBC  Conference  Room 
3A682.  The  Pentagon,  Washington.  DC 

FOR  RmTMER  MFORMATION  CONTACT: 
Lieutenant  Commander  Martha  C. 
Gillette,  USN,  Office  of  DACOWITS  and 
Military  Women  Matters.  OUSD 
(Personnel  and  Readiness),  The 
Pentagon,  Room  3D769,  Washington,  DC 
20301-4000.  Telephone  (703)  607-2122. 

Dated:  November  3, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  94-27623  Filed  1 1-7-94;  8:45  ami    . 
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Ofdoa  Of  the  Secretary 

Par  Dtam,  Travel  and  Transportation 
Alkmarice  Committee 

AGENCY:  Per  Diem.  Travel  and 
Transportation  Allowance  Committee, 
DOD. 

ACTION:  Publication  of  changes  in  per 
diem  rates. 

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Gvilian  Personnel  Per  Diem 
Bulletin  Number  179.  This  bulletin  lists 
changes  in  per  diem  rates  prescribed  for 
U.S.  Government  employees  for  official 
travel  in  Alaska.  Hawaii,  Puerto  Rico, 
the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  180  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates. 

EFFECTIVE  DATE:  November  1, 1994. 

SUPPI.EMENTARY  INFORMATION:  This 
document  gives  notice  of  changes  in  per 
diem  rates  prescribed  by  the  Per  Diem 
Travel  and  Transportation  Allowance 
Committee  for  non-foreign  areas  outside 
the  continental  United  States. 
Distribution  of  QviUan  Persoimel  Per 
Diem  Bulletins  by  mail  was 
discontinued  effective  June  1. 1979.  Per 
Diem  Bulletins  published  periodically 
in  the  Federal  Register  now  constitute 
the  only  notification  of  change  in  per 
diem  rates  to  agencies  and 
establishments  outside  the  Department 
of  Defense. 

The  Text  of  the  Bulletin  Follows: 
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MAXIMOM  PER  DIEM  RATES  FOR  OFFICIAL  TRAVEL  IB  ALASKA,   HAHAII,   THE 
COHMDMUKALTHS  OF  PUERTO  RICO  AND  THE  NORTHERH  MARIANA  ISLANDS  AND 
POSSESSIONS  OP  THE  UNITED  STATES  BY  FEDERAL  GOVERNMENT  CIVILIAN 
EMPLOYEES 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIDf 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)   + 

(B) 

-  (C) 

ALASKA: 
ADAK     5/ 
ANAKTUVUK  PASS 
ANCHORAGE 

06-01- -09-15 

09-16--05.31 
ANIAK 
ATQASUK 
BARROW 
BETHEL 
BETTLES 
COLD  BAY 
COLDFOOT 
CORDOVA 
CRAIG 

DENAI4  NATIONAL  PARK 
DILLINGHAM 

DUTCH  UARBOR-UNALASKA 
EIELSON  AFB 

05-15--09-15 

09-i6--05-14 
ELMENDORF  AFB 

06-01- -09-15 

09-16--05-31 
EMMONAK 
FAIRBANKS 

05-15--09-15 

09-16--05-14 
FALSE  PASS 
FT.  RICHARDSON 

06-01-.09-15 

09.16-.05-31 
FT.  VAINVRIGHT 

05-15- -09-15 

09-16.-05-14 
HOMER 

05-01- -09-30 

10-01-.04-30 
JUNEAU 

04-30- -09-14 

09-15--04-29 


$  10 
83 

147 
81 
73 

129 

105 
76 
65 

110 
95 
60 
67 

113 
85 

113 

106 
68 

147 
81 
62 

106 

68 
80 

147 
81 

106 
68 

71 
60 

92 
78 


$  34 
57 

64 
57 
36 
86 
83 
67 
45 
54 
59 
81 
35 
68 
64 
67 

59 
55 

64 
57 

61 

59 
55 
37 

64 
57 

59 
55 

60 
58 

74 
73 


$  44 
140 

211 
138 
109 
215 
188 
143 
110 
164 
154 
141 
102 
181 
149 
180 

165 
123 

211 
138 
123 

165 
123 
117 

211 
138 

165 
123 

131 
118 

166 
151 


10-01-91 
12-01-90 

06-01-94 
05-01-94 
07-01-91 
12-01-90 
11-01-93 
02-01-94 
12-01-90 
07-01-93 
10-01-92 
01-01-94 
07-01-91 
05-01-94 
11-01-93 
05-01-92 

05-15-94 
01-01-94 

06-01-94 
05-01-94 
10-01-93 

05-15-94 
01-01-94 
06-01-91 

06-01-94 
05-01-94 

05-15-94 
01-01-94 

05-01-94 
02-01-94 

04-30-94 
01-01-94 
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LOCALITY 


ALASKA:    (CONT'D) 

KATMAI  NATIONAL  PARK 
KENAI-SOLDOTNA 

04-02- -09-30 

10-01- -04-01 
KETCHIKAN 

04-01--09-30 

10-01-. 03-31 
KING  SALMON  3/ 
KLAWOCK 
KODIAK 
KOTZEBUE 
KUPARUK  OILFIELD 
METIAKATLA 

06-01- -10-01 

10-02- -05-31 
MURPHY  DOME 

05-15--09-15 

09-16- -05-14 
NELSON  LAGOON 
NOATAK 
NOME 
NOORVIK 
PETERSBURG 

04-16- -10-14 

10-15--04-15 
POINT  HOPE 
POINT  LAY  6/ 
PRUDHOB  BAY-DBAOHORSE 
SAND  POINT 
SEHARD 

05-01-. 09-30 

10-01--04-30 
SHUMGNAK 

SITKA-MT.  EDGECOMBE 
SKACUAY 

04-01. .09-30 

10-01- -03-31 
SPRUCE  CAPE 
ST.  GEORGE 


MAXIMUM 

MAXDfUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVI 

AMOUNT 

RATE 

RATE 

DATE 

(A)   ♦ 

(B) 

-  (C) 

$  89 

$  59 

$148 

12-01-90 

104 

74 

178 

.  04-02-94 

67 

71 

138 

01-01-94 

82 

71 

153 

04-01-94 

69 

70 

139 

01-01-94 

75 

59 

134 

12-01-90 

75 

36 

HI 

07-01-91 

74 

65 

139 

01-01-94 

133 

67 

220 

05-01-93 

75 

52 

127 

12-01-90 

95 

56 

153 

06-01-94 

72 

56 

128 

02-01-94 

106 

59 

165   • 

05-15-94 

68 

55 

123 

01-01-94 

102 

39 

141 

06-01-91 

133 

87 

220 

05-01-93 

71 

67 

138 

10-01-93 

133 

67 

220 

05-01-93 

77 

56 

133 

05-01-94 

72 

56 

128 

10-15-94 

99 

61 

160 

12-01-90 

106 

73 

179 

12-01-90 

73 

60 

133 

11-01-93 

64 

67 

131 

08-01-94 

90 

65 

155 

05-01-94 

52 

62 

114 

01-01-94 

133 

§7 

220 

05-01.93 

79 

71 

150 

01.01-94 

82 

71 

153 

04-01-94 

69 

70 

139 

01-01-94 

74 

65 

139 

01-01-94 

100 

39 

139 

06-01-91 

LOCAUTY 


ALASKA:  (CONT'D) 
ST.  MARY'S 
ST.  PAUL  ISLAND 
TANANA 
TOK 

05-02- -09-30 

10-01-. 05-01 
UMIAT 
VALDEZ 

05-01- -09-14 

09-15--04-30 
VAINWRIGHT 
WALKER  LAKE 
WRANGELL 

04-01--09-30 

10-01- -03-31 
YAXUTAT 

OTHER  3.  4.  6/ 
AMERICAN  SAMOA 
GUAM 
HAHAII: 

ISLAND  OF  HAWAII:  HILO 
ISLAND  OF  HAHAII:  OTHER 
ISLAND  OF  KAUAI 

04-01--11-30 

12-01--03-31 
ISLAND  OF  KURE  1/ 
ISLAND  OF  MAUI 

04-01--11-30 

12-01--03-31 
ISLAND  OF  OAHU 
OTHER 
JOHNSTON  ATOLL  2/ 
MIDWAY  ISLANDS  1/ 
NORTHERN  MARIANA  ISLANDS: 
ROTA 
SAIPAN 
TINIAN 
OTHER 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

SATE 

RATE 

DATE 

(A)   + 

<B) 

-  (C) 

$  77 

$  59 

$136 

06-01-93 

62 

63 

125 

10-01-93 

71 

67 

138 

10-01-93 

60 

58 

118 

05-02-94 

51 

57 

108 

01-01-94 

97 

63 

160 

12-01.90 

95 

61 

156 

05.01-94 

79 

59 

138 

01-01.94 

90 

75 

165 

12.01.90 

82 

54 

136 

12.01-90 

82 

71 

153 

04-01-94 

69 

70 

139 

01-01-94 

77 

58 

135 

11-01-93 

63 

48 

111 

01-01-93 

73 

48 

121 

11-01-94 

155 

75 

230 

05-01-93 

73 

61 

134 

06-01-93 

80 

71 

151 

06-01-93 

110 

75 

185 

06-01-93 

122 

76 

198 

12-01-93 

13 

13 

12-01-90 

79 

71 

150 

06-01-93 

96 

73 

169 

12-01-93 

105 

62 

167 

06-01-93 

79 

62 

141 

06-01-93 

22 

22 

44 

08-01-94 

13 

13 

12-01-90 

48 

77 

125 

05-01-94 

89 

80 

169 

05-01-94 

50 

72 

122 

05-01-94 

20 

13 

33 

12-01-90 
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LOCALITY 


MAXINDN 

LODGING  M&IB 

AMOUNT  RATE 

(A)   +  (B) 


MAXIMOM 
PER  DIEM 

RATE 
-  <C) 


EFFECTIVE 
DATE 


PUERTO  RICO: 

BATAMON 

05-01- -11-24  $107      $  75 

11-25--04-30  130       77 

CAROLINA 

05-01- -11-24  107       75 

11-25-. 04-30  130       77 

FAJARDO  (INCL  CBIBA.  LDQUILLO  AND  HUMACAO) 

04-16--12-10  65       32 

12-11--04-15  110        52 

FT.  BUCHANAN  (INCL  GSA  SERV  CTR.  GUAYNABO) 


05-01--11-24 
11-25--04-30 

MAYAGUEZ 

PONCE 

ROOSEVELT  RQADS 
04-16--12-10 

.    12-11--04-15 

SABANA  SECA 
05-01--11-24 
11-25--04-30 


107 

130 

85 

96 

65 
110 

107 
130 


SAN  JUAN  (INCL  SAN  JUAN  COAST  GUARD  UNITS) 


05-01--11-24 
11-25--04-30 
OTHER  7/ 
VIRGIN  ISLANDS  OF  THE  U.S 
ST.  CROIX 

04-15--12-14 
12-15--04-14 
-   ST.  JOHN 

06-01--12-14 

12-15--05-31 

ST.  THOMAS 

04-17--12-17 

12-18--04-16 

MAKE  ISLAND  2/ 

ALL  OTHER  LOCALITIES 

MXMQ  COOS  1000  Q)  C 


107 

130 

63 


119 
169 

255 
370 

141 

220 

30 

20 


75 
77 
65 
75 

52 
52 

75 
77 
I 

75 
77 
52 


73 
78 

78 
90 

106 

114 

25 

13 


$162 
207 

182 
207 

117 
162 

182 
207 
150 
171 

117 
162 

182 
207 

182 
207 
115 


192 
247 

333 
460 

247 

334 

55 

33 


11-01-94 
11-25-94 

11-01-94 
11-25-94 

10-01-93 
12-11-93 

11-01-94 
11-25-94 
08-01-92 
09-01-93 

10-01-93 
12-11-93 

11-01-94 
11-25-94 

11-01-94 
11-25-94 
08-01-92 


08-01-94 
12-15-94 

11-01-94 
12-15-94 

08-01-94 
12-18-94 
10-01-94 
12-01-90 


FOOTNOTES 

^  Commercial  fiacilities  are  not  available. 
The  meal  and  incidental  expense  rate  covers 
charges  for  meals  in  available  facilities  plus  ' 
an  additional  allowance  for  incidental 
exp)enses  and  will  be  increased  by  the 
amount  paid  for  Government  quarters  by  the 
traveler. 

^Commercial  fecilities  are  not  available. 
Only  Government-owned  and  contractor 
operated  quarters  and  mess  are  available  at 
this  locality.  This  ];>er  diem  rate  is  the  amount 
necessary  to  defray  the  cost  of  lodging,  meals 
and  incidental  expenses. 

^  On  any  day  when  U.S.  Govenunent  or 
contractor  quarters  are  available  and  U.S. 
Government  or  contractor  messing  facilities 
are  used,  a  meal  and  incidental  expense  rate 
of  S19.6S  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Shemya  AFB,  Clear 
APS,  Galena  APT  and  King  Salmon  APT. 
This  rate  will  be  increased  by  the  amount 
paid  for  U.S.  ijuvemment  or  contractor 
quarters  and  by  $4  for  each  meal  procured  at 
a  commercial  facility.  The  rates  of  f>er  diem 
prescribed  herein  apply  from  0001  on  the  day 
after  arrival  through  2400  on  the  day  prior  to 
the  day  of  departure. 

*  On  any  day  when  U.S.  Government  or 
contractor  quarters  are  available  and  MS. 
Government  or  contractor  messing  facilities 
are  used,  a  meal  and  incidental  expense  rate 
of  S34  is  prescribed  to  cover  meals  and 
incidental  expenses  at  Amchitlca  Island, 
Alaska.  This  rate  will  be  increased  by  the 
amount  paid  for  U.S.  Government  or 
contractor  quarters  and  by  $10  for  each  meal 
procured  at  a  commercial  facility.  The  rates 
of  per  diem  prescribed  herein  apply  from 
0001  on  the  day  after  arrival  through  2400  on 
the  day  prior  to  the  day  of  departure. 

*  On  any  day  when  U.S.  GoVenunent  or 
contractor  quarters  are  available  and  U.S. 
Goverrunent  or  contractor  messing  facilities 
are  used,  a  meal  and  incidental  expense  rate 
of  $25  is  prescribed  instead  of  the  rate 
prescribed  in  the  table.  This  rate  will  be 
increased  by  the  amount  paid  for  U.S. 
Govenunent  or  contractor  quarters. 

^The  meal  rates  listed  below  are  prescribed 
for  the  following  locations  in  Alaska:  Cape 
Lisburae  RRL,  Cape  Newenham  RRL,  Cape 
Romanzof  APT,  Fort  Yukon  RRL.  Indian  Mtn 
RRL,  Sparrevohn  RRL,  Tatalina  RRL.  Tin  City 
RRL,  Barter  Island  AFS.  Point  Barrow  AFS, 
Point  Lay  AFS  and  Oliktok  AFS.  The  amount 
to  be  added  to  the  cost  of  Government 
quarters  in  determining  the  per  diem  will  be 
$3.50  plus  the  following  amount: 


DOD  personnel 

Non-DOD  Personnel 


Daily 
rate 


$13 
$30 


'(Eff  9-1-94)  A  per  diem  rate  of  $200 
(lodging  $148;  M&IE  $52)  will  be  in  effect  for 
Las  Croabas,  Puerto  Rico,  during  the  Annual 
Conference  of  the  National  Association  of 
State  Boating  Law  Administrators  (NASBLA) 
being  held  at  the  El  Conquistador  Resort  and 
Country  Club.  This  rate  will  be  in  effect  from 
4-12  September  1994  only  for  travelers 
attending  the  conference  and  only  for 
travelers  staying  at  the  El  Coiiquistador 
Resort. 


Dated:  November  3, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Fegister  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  94-27626  Filed  11-7-94;  8:45  am) 

BILUNO  CODE  S000-04-M 


Department  of  the  Army 
Patent  Available  for  Licensing 

AGENCY:  U.S.  Anny  Aviation  and  Troop 
Command.  DOD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Amy 
announces  the  general  availability  of 
exclusive,  partially  exclusive,  or 
nonexclusive  licenses  under  the 
following  patent.  Any  licenses  granted 
shall  comply  with  35  U.S.C.  209  and  37 
CFR  part  404. 


Issued 
patent 

Title 

Issue  date 

5.255,869 

Self-Heating 
Group  Meal 
Assembly 
andMetttod 
Of  Using 
Sanw. 

Oct.  18.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  copies  of  the 
above  listed  patent,  please  contact  either 
Mr.  Vincent  J.  Ranucci,  Patent  Counsel 
or  Ms.  Jessica  M.  Niro,  Paralegal 
Specialist  at  (508)  651-4510,  FAX  (508) 
651-5167  or  by  writing  to  the  U.S.  Army 
Natick  Research,  Development  and 
Engineering  Center,  Office  of  Chief 
Counsel,  Attn:  V.  Ranucci/J.  Niro. 
Natick.  MA  01760-5035. 
Gregory  D.  Showaiter, 

Alternate  Anny  Federal  Register  Liaison 
Officer. 

[FR  Doc.  94-27639  Filed  11-7-94;  8:45  am) 
BILUNG  CODE  3710-Oe-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Adninistrative  Law  Judges; 
Intent  To  Compromise  Consolidated 
Claims;  Washington  State  Library 

AQENCY:  Department  of  Education. 
ACTION:  Notice  of  Intent  to  Compromise 
Consolidated  Claims. 

SUMMARY:  The  U.S.  Department  of 
Education  (the  Department)  intends  to 
compromise  consolidated  claims  against 
the  Washington  State  Library  (WSL)  in 
a  consolidated  appeal  which  is  now 
pending  before  the  Department's  Office 
of  Administrative  Law  Judges  (the 
OALJ).  Docket  Nos.  90-92-R  (ACN:  10- 
83457)  and  91-43-R  (ACN:10-«3572  ). 


under  authority  of  section  452(j)(l)  of 
the  General  Education  Provisions  Act 
(20  U.S.C.  1234a(j)(l)  (1988)). 

DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  December  23, 1994. 

ADDRESSES:  Comments  should  be 
addressed  to  Ronald  Petracca,  Esq.. 
Office  of  the  General  Counsel.  U.S. 
Department  of  Education.  600 
Independence  Avenue,  S.W.,  Room 
5421.  Washington.  D.C.  20202. 
Telephone  (202)  401-8316. 

FOR  FURTHER  INFORMATION  QONTACT: 
Ronald  Petracca,  Esq.,  at  (202)  401- 
8316.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 
consolidated  claims  in  question  initially 
arose  from  an  organization-wide  audit  of 
the  WSL  conducted  by  the  Washington 
State  Auditor  (State  Auditor)  for  the 
periods  July  1, 1985  to  June  30, 1986 
(ACN:10-83457)  and  July  1. 1986  to 
June  30,  1987  (ACN:10-83572).  The 
audits  were  conducted  pursuant  to  the 
Single  Audit  Act  of  1984  and  Office  of 
Management  and  Budget  Circular  No. 
A-128. 

In  reviewing  the  State's 
administration  of  programs  under  Title 
I  of  the  Federal  Library  Services  and 
Construction  Act  (LSCA)  (assistance  to 
States  for  public  library  services),  the 
State  Auditor  found  that  the  WSL  had 
failed  to  use  an  accurate  method  for 
allocating  certain  costs  as  among  Title  I 
LSCA  programs  and  other  programs, 
and  had  failed  to  keep  accurate  records 
sufficient  to  enable  auditors  to 
determine  how  those  costs  had  in  fact 
been  allocated.  The  auditors  determined 
that  this  failure  to  allocate  costs 
properly  was  a  violation  of  applicable 
Federal  regulations  (0MB  Circular  A- 
87,  34  CFR  Part  74  Appendix  C  Part  I 
Section  J  (1986),  now  incorporated  by 
referencein  34  CFR  80.22(b)).  In  an 
audit  report  dated  August  29, 1988,  the 
auditors  questioned  costs  in  the  amount 
of  $450,613,  representing  the  amoimts 
of  the  salaries  of  employees  dividing 
their  time  between  Title  I  LSCA  and 
other  programs.  On  October  16, 1990, 
the  U.S.  Department  of  Education's 
Assistant  Secretary  for  Educational 
Research  and  Improvement  (Assistant 
Secretary)  issued  a  program 
determination  letter  (PDL)  sustaining 
the  State  Auditor's  flnding,  and 
demanding  recovery  of  $450,613.  The 
WSL  timely  appealed  that  « 
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determination  to  the  OAL)  pursuant  to 
20  U.S.C  1234(f)(1). 

In  1988,  the  State  Auditor  conducted 
a  similar  audit  for  the  State  fiscal  year 
1987;  a  final  audit  report  was  issued  by 
the  State  Auditor  on  August  29, 1988. 
The  State  Auditor  found  that  certain 
funds  had  not  been  expended  by  the 
WSL  within  tlie  time  period  prescribed 
by  20  U.S.C  1225(b)  (the  "Tydings 
Amendment")  and  the  implementing 
regulations  in  34  OH  76.705.  The 
questioned  costs  were  $15,103.  The 
State  Auditor  further  found  that  the 
legal  violations  of  Federal  regulations 
governing  cost  allocation,  which  were 
discussed  in  connection  with  Docket 
N0.90-92-R,  above,  had  continued  in 
fiscal  year  1987,  resulting  in  questioned 
costs  of  $675,961.  The  State  Auditor 
also  determined  that  an  amount  of 
$15,103  had  been  obligated  in  violation 
of  20  U.S.C  1225  (prescribing  the  time 
limit  for  obligation  of  funds  by  the 
grantee).  In  a  PDL  dated  April  25, 1991, 
the  Assistant  Secretary  sustained  these 
audit  findings  and  demanded 
repayment  of  M91,064.  The  WSL  timely 
appealed  these  determinations  to  the 
OALJ. 

Because  the  issues  in  the  two  audit 
appeals  were  similar,  the  OALJ 
consolidated  the  two  appeals. 
Subsequently  the  litigation  was  stayed 
at  the  joint  reauest  of  the  parties  so  that 
the  facts  could  be  clarified.  At  the 
Department's  request,  the  State  Auditor 
conducted  special  (supplemental)  audits 
for  both  of  the  fiscal  years  in  question, 
reviewing  the  same  records  which  had 
been  reviewed  in  the  previous  audits. 
The  State  Auditor  issued  a  report  of  the 
special  audit  of  fiscal  year  1986  on  July 
28.  1992.  In  this  report  the  State  Auditor 
found  that  the  recovery  amount  of 
$450,613  should  be  reduced  to 
$164,540.  The  reasons  for  the  revised 
finding  were  that  the  original  recovery 
amount  was  found  to  have  included 
$243,707  which  were  allowable  costs  for 
goods  and  services,  and  that  the  original 
recovery  amount  was  found  to  have 
included  $42,366  in  allowable 
personnel  costs. 

With  respect  to  fiscal  year  1987,  the 
State  Auditor  issued  special  audits  on 
July  28. 1992.  The  State  Auditor  found 
that  the  originally  determined 
questioned  cost  amount  totalling 
$691,064  should  be  reduced.  The 
$15,103  finding  was  reduced  to  $2,230. 
The  other  questioned  costs  pertaining  to 
improper  recordkeeping  were 
determined  to  be  $384,398.  With  respect 
to  the  latter  finding,  the  original 
questioned  cost  amount  was  determined 
to  have  erroneously  included  $247,602 
in  allowable  direct  costs  for  goods  and 
services.  In  addition,  the  original 


recovery  amount  was  found  to  have 
included  $43,961  in  allowable 
f>ersonnel  costs. 

The  Office  of  the  Inspector  General. 
U.S.  Department  of  Education,  verified 
the  findings  in  the  special  audits  after 
conducting  a  site  visit  and  reviewing  the 
State  Auditor's  workpapers.  Based  on 
the  supplemental  audit  findings,  the 
]}arties  stipulated  to  the  OALJ  on 
February  1, 1993,  that  the  questioned 
costs  in  issue  for  fiscal  year  1986  should 
be  reduced  from  $450,613  to  $164,540; 
and  that  the  questioned  costs  in  issue 
for  fiscal  year  1987  should  be  reduced 
to  $386328. 

In  the  course  of  ensuing  settlement 
discussions,  the  WSL  submitted 
documentary  evidence  that  it  had 
corrected  the  practices  which  had 
generated  the  State  Auditor's  findings  of 
improper  record-keeping.  As  a  result  of 
settlement  discussions,  the  parties  have 
tentatively  agreed  to  a  settlement  under 
which  the  WSL  has  promised  to  repay 
a  total  of  $49,362  for  the  findings 
pertaining  to  fiscal  year  1986,  and 
$186,740  for  the  findings  related  to 
fiscal  year  1987— a  total  of  $236,102  to 
the  Department  for  both  years,  in  hill 
resolution  of  all  issues. 

In  addition  to  the  repayment  of  funds, 
the  State  has  certified  in  the  tentative 
settlement  agreement  that  it  is  currently 
in  compliance  with  all  legal 
requirements  pertaining  to  the  practices 
and  procedures  that  gave  rise  to  the 
disallowances  in  question  in  this 
consolidated  appeal. 

In  accordance  with  the  authority 
provided  in  20  U.S.C  1234a(i)(l).  the 
Department  has  determined  that  it 
would  not  be  practical  or  in  the  public 
interest  to  continue  litigation  of  this 
case.  Rather,  the  Department  has 
determined  that  a  compromise  of  these 
two  claims  for  a  total  amount  of 
$236,102  would  be  appropriate.  This 
decision  takes  into  account  the 
docimiented  fact  that  the  WSL  has  fully 
corrected  the  practices  which  were  the 
basis  of  the  claims  of  faulty  record- 
keeping, and  the  estimated  litigation 
risks  and  CQSts  of  proceeding  through 
the  app)eal  process.  The  public  is  invited 
to  comment  on  the  Department's  intent 
to  compromise  this  claim.  Additional 
information  may  be  obtained  by  writing 
to  Ronald  Petracca,  Esq..  at  the  address 
given  at  the  beginning  of  this  notice. 

Program  Authority:  20  U.S.C  1234a(i)(2). 

Dated:  November  2. 1994. 
Dooald  R.  Wiutz, 
Chief  Financial  Officer. 
IFR  Doc  94-27665  Filed  11-7-94;  8:45  ami 
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Proposed  Information  Collection 
Requests 

AQBICV:  Department  of  Education. 

ACTION:  Notice  of  Proposed  Information 
Collection  Requests. 

SUMMARY:  The  Acting  Director. 
Information  Resources  Management 
Service,  invites  comments  on  the 
proposed  information  collection 
requests  as  required  by  the  Paperwork 
Reduction  Act  of  1980. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
December  8. 1994. 

AODRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Afiairs. 
Attention:  Dan  Qienok:  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  3208,  New  Executive 
Office  Building,  Washington,  DC  20503. 
Requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  5624.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651. 

FOR  FURTtlER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-9915. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
8UPPt.EMENTARY  INFORMATION:  Section 
3517  of  the  Paperwork  Reduction  Act  of 
1980  (44  U.  S.  C  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Acting 
Director  of  the  Information  Resources 
Management  Service,  publishes  this 
notice  containing  proposed  information 
collection  requests  prior  to  submission 
of  these  requests  to  OMB.  Each 
proposed  information  collection, 
grouped  by  office,  contains  the 
following:  (1)  Type  of  review  requested, 
e.g..  new,  revision,  extension,  existing 
or  reinstatement;  (2)  Title;  (3)  Frequency 
of  collection;  (4)  The  affected  public;  (5) 
Reporting  burden;  and/or  (6) 
Recordkeeping  burden;  and  (7)  Abstract. 


OMB  invites  public  comment  at  the 
address  specified  above.  Copies  of  the 
requests  are  available  from  Patrick  J. 
Sherrill  at  the  address  specified  above. 

Dated:  November  2, 1994. 
Ingrid  KoU). 

Acting  Director,  Information  Resources 
Management  Service. 

Office  of  Postsecondary  Education 

Type  o/flevj'ew;  Existing 

Title:  Request  for  Collection  Assistance 
Under  Federal  Insured  Student  Loan 
Program  ed  Form  1249 

Frequency:  On  occasion 

Affected  Public:  State  or  local 
governments;  businesses  or  other  for- 
profit;  non-profit  institutions 

Reporting  Burden: 
Responses:  900 
Burden  Hours:  297 

Recordkeeping  Burden: 
Recordkeepers:  0 
Burden  Hours:  0 

Abstract:  The  ED  Form  1249  is  used  by 
lenders  in  the  Federal  Insured 
Student  Loan  Program  (FISLP)  to 
request  Skiptracing  assistance  from 
the  Department  of  Education  (ED)  on 
delinquent  student  loans  when  the 
lender  is  unable  to  locate  the 
borrower.  The  Department  will  use 
the  information  to  contact  the  U.S. 
Postal  Service  and  relatives  of  the 
borrower  to  request  the  borrower's 
current  address  so  that  it  may  resume 
collection  activity  on  the  loan. 

(PR  Doc.  94-27664  Filed  11-7-94;  8:45  am) 
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National  Advisory  Committee  on 
Institutional  Quality  and  Integrity; 
Meeting 

AGENCY:  National  Advisory  Committee 

on  Institutional  Quality  and  Integrity, 

Education. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  sets  forth  the 
proposed  agenda  of  the  National 
Advisory  Committee  on  Institutional 
Quality  and  Integrity.  Notice  of  this 
meeting  is  required  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public  of 
its  opportunity  to  attend  this  public 
meeting. 

DATES  AND  TIMES:  December  5-6, 1994— 
8:00  a.m.  until  5:00  p.m. 
ADDRESSES:  The  Ramada  Plaza  Hotel.  10 
Thomas  Circle.  NW.,  Washington,  D.C 
20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  F.  Sperry,  Executive  Director, 
National  Advisory  Committee  on 


Institutional  Quality  and  Integrity,  U.S. 
Department  of  Education.  600 
Independence  Avenue,  SW.,  Room 
3122A,  ROB  3,  Washington,  D.C.  20202- 
7592.  Telephone:  (202)  260-3636. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8:00  a.m.  and  8:00  p.m.. 
Eastern  time,  Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  The 

National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  is 
established  under  Section  1205  of  the 
Higher  Education  Act  (HEA)  as 
amended  by  Public  Law  102-325  (20 
U.S.C.  1145).  The  Committee  advises 
the  Secretary  of  Education  with  respect 
to  the  establishment  and  enforcement  of 
the  standards  of  accrediting  agencies  or 
associations  under  subpart  2  of  part  H 
of  Title  IV,  HEA,  the  recognition  of  a 
specific  accrediting  agency  or 
association,  the  preparation  and 
publication  of  the  list  of  nationally 
recognized  accrediting  agencies  and 
associations,  the  eligibility  and 
certification  process  for  institutions  of 
higher  education  under  Title  IV,  HEA, 
and  the  functions  of  the  Secretary  under 
subpart  1  of  part  H  of  Title  IV,  HEA, 
relating  to  State  institutional  integrity 
standards.  The  Committee  also  develops 
and  recommends  to  the  Secretary 
standards  and  criteria  for  specific 
categories  of  vocational  training 
institutions  and  institutions  of  higher 
education  for  which  there  are  no 
recognized  accrediting  agencies, 
associations,  or  State  agencies,  in  order 
to  establish  eligibility  for  such 
institutions  on  an  interim  basis  for 
participation  in  federally  funded 
programs. 

Agenda 

The  meeting  on  December  5-6. 1994 
is  open  to  the  public.  The  Advisory 
Committee  will  review  petitions  and 
interim  reports  of  accrediting  and  State 
approval  bodies  relative  to  initial  or 
continued  recognition  by  the  Secretary 
of  Education.  It  also  will  review  a 
petition  by  a  Federal  agency  for  master's 
degree-granting  authority.  In  addition, 
the  Committee  will  hear  presentations 
by  representatives  of  these  petitioning 
agencies  and  any  third  parties  who  have 
requested  to  be  heard.  The  following 
petitions  and  interim  reports  are 
scheduled  for  review: 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Petitions  for  Initial  Recognition 

1.  The  National  Environmental  Health 
Science  and  Protection  Accreditation 


Council  (requested  scope  of  recognition: 
the  accreditation  and  preaccreditation  of 
baccalaureate  programs  in 
environmental  health  science  and 
protection). 

Note:  The  petition  submitted  by  the 
American  Board  for  Accreditation  in 
Psychoanalysis  for  initial  recognition  was 
scheduled  for  review  during  this  meeting, 
but,  at  the  agency's  request,  the  review  of  the 
petition  is  being  deferred  until  a  future 
meeting  of  the  Advisoiy  Ck>mmittee  (date  still 
to  be  determined). 

Petitions  for  Renewal  of  Recognition 

1.  Accrediting  Council  for  Continuing 
Education  and  Training,  Accrediting 
Commission  (requested  scope  of 
recognition:  the  accreditation  of  non- 
collegiate  continuing  education 
institutions  and  programs). 

2.  Distance  Education  and  Training 
Council,  Accrediting  Commission 
(formerly  the  National  Home  Study 
Council,  Accrediting  Commission] 
(requested  scope  of  recognition:  the 
accreditation  of  distance  education  and 
training  institutions  offering  non-degree 
and  associate,  baccalaureate,  and 
master's  degree  programs  primarily 
through  distance  learning). 

Interim  Reports  (An  interim  report  is 
a  follow-up  report  on  an  agency's 
compliance  with  specific  criteria  for 
recognition  that  was  requested  by  the 
Secretary  when  the  Secretary  granted 
recognition  to  the  agency) — 

1.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admission  to  the  Bar. 

2.  Accrediting  Commission  of  Career 
Schools  and  Colleges  of  Technology 
(formerly  the  National  Association  of 
Trade  and  Technical  Schools). 

3.  American  Optometric  Association. 
Council  on  Optometric  Education. 

4.  American  Psychological 
Association,  Committee  on 
Accreditation. 

5.  American  Veterinary  Medical 
Association,  Committee  on  Veterinary 
Technician  Education  Activities. 

6.  American  Veterinary  Medical 
Association,  Council  on  Education. 

7.  Council  on  Opticianry  Association. 

8.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Secondary  Schools. 

9.  National  Council  for  Accreditation 
of  Teacher  Education. 

10.  North  Central  Association  of 
Colleges  and  Schools,  Commission  on 
Schools. 

State  Agencies  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Petitions  for  Renewal  of  Recognition 

1.  Oklahoma  State  Board  of  Vocational 
and  Technical  Education 
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2.  Oidahoma  Stale  Ragsnts  of  Higher 
Education 

3.  Utah  State  Board  of  Vocational 
Education 

State  Agencies  Recognized  for  the 
Approval  of  Norse  Education 

Petitions  for  Renewal  of  Recognition 

1.  Maryland  State  Board  of  Nursing 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director.  Bureau  of 
the  Budget,  to  the  Secretary,  Health. 
Education,  and  Welfare,  dated 
December  23. 1954).  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  that 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Conunittee  will  review  the 
following  institution  at  this  meeting: 

Proposed  Master's  Degree — Granting 
Authority 

1.  Command  and  General  Staff 
Coilttge.  Marine  Corps  University. 
Quantico,  Virginia  (tor  the  Master  of 
Military  Studies). 

A  request  for  comments  on  all 
agencies  whose  petitions,  interim 
refwrts,  and  request  for  degree-granting 
authority  are  being  reviewed  during  this 
meeting  was  published  in  the  Federal 
Rmister  on  September  7, 1994. 

Requests  for  oral  presentation  before 
the  Advisory  Committee  should  be 
submitted  in  %vriting  to  Ms.  Sperry  at 
the  address  above  by  November  22. 
1994.  Requests  should  include  the 
names  of  all  persons  seeking  an 
appearance,  the  organization  they 
represent,  and  the  purpose  for  which 
the  presentation  is  requested.  Any 
written  materials  presenters  may  wish 
to  give  to  the  Advisory  Committee  must 
be  submitted  to  Ms.  Sperry  by 
November  30  (one  original  and  25 
copies).  Only  documents  submitted  by 
that  date  will  be  considered  by  the 
Advisory  Committee.  F^resenters  are 
requested  not  to  distribute  written 
materials  at  the  meeting. 

At  the  conclusion  of  the  meeting, 
attendees  may,  at  the  discretion  of  the 
Committee  chair,  be  invited  to  address 


the  conunittee  briefly  on  issues 
pertaining  to  the  functions  of  the 
committee,  as  identified  in  the  section 
above  on  Supplementary  Information. 
Participants  interested  in  making  such 
comments  should  inform  Ms.  Sperry 
before  or  during  the  meeting. 

A  record  willbe  made  of  the 
proceedings  of  the  meeting  and  will  be 
available  for  pubUc  inspection  at  the 
OfRce  of  Postsecondary  Education.  U.S. 
Department  of  Education,  7th  and  D 
Streets,  SW.  room  3036,  ROB  3. 
Washington,  DC.  between  the  hours  of 
8:00  a.m.  and  4:30  p.m..  Monday 
through  Friday,  except  Federal  holidays. 

Autborily:  5  U.S.CA.  Appendix  2. 

Dated:  November  2, 1904. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 

IFR  Doc  94-27605  Filed  11-7-94;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Enorgy  RoguMory 
Coflunlasion 

(Preleet  No.  2320-006-NY:  Pro|eet  No. 
233(MN>7— NY] 

Niagara  Mohawk  Power  Corp.  Notica  of 
Intent  To  Prapara  an  Envlronmantal 
Impact  Statomant  and  To  Conduct  Sita 
Visits 

htovember  2. 1994. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  has  received 
applications  for  new  license  (relicense) 
from  the  Niagara  Mohawk  Power 
Corporation  (NIMO)  for  the  following 
two  existing  hydropower  projects 
owned  an  operated  by  NIMO  on  the 
Raquette  River  in  St.  Lawrence  County. 
New  York:  the  Middle  Raquette  River 
Project,  FERC  No.  2320,  consisting  of 
the  Higley,  Colton,  Hannawa.  and  Sugar 
Island  developments;  and  the  Lower 
Raquette  River  Project,  FERC  No.  2330. 
consisting  of  the  Norwood,  East  Norfolk, 
Norfolk,  and  Raymondville 
developments. 

Upon  review  of  the  applications, 
supplemental  filings,  and  intervener 
submittals,  the  Commission  staff  has 
concluded  that  relicensing  these  two 
projects  would  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Moreover,  given  the  location  and 
interaction  of  the  two  projects,  staff  will 
prepare  one  multiple-project 
Envirorunental  Impact  Statement  (EIS) 
that  describes  and  evaluates  the 
probable  impacts  of  the  applicant's 
proposed  and  alternative  operating 


procedures,  new  generating  facilities, 
environmental  enhancement  measures, 
and  additional  river  access  Csdlities  for 
the  eight  developments  that  comprise 
the  two  hydrofKiwer  projects. 

The  staffs  EIS  will  consider  both  site 
specific  ahd  cumulative  environmental 
impacts  of  relicensing  the  two  projects 
and  will  include  economic  and  financial 
analyses. 

A  draft  EIS  will  be  issued  and 
circulated  for  review  by  all  interested 
parties.  All  comments  filed  on  the  draft 
EIS  will  be  analyzed  by  the  FERC  sUff 
and  considered  in  a  final  EIS. 

One  element  of  the  EIS  process  is 
scoping  and  site  visits.  These  activities 
are  initiated  early  to:  . 

•  identify  reasonable  alternative 
operational  procedures  and 
environmental  enhancement  measures 
that  should  be  evaluated  in  the  EIS; 

•  identify  significant  environmental 
issues  related  to  the  operation  of  the 
existing  projects; 

•  determine  the  depth  of  analysis  for 
issues  that  will  be  discussed  in  the  EIS; 
and 

•  identify  resource  issues  that  are  of 
lessor  importance  and,  consequently,  do 
not  require  detailed  analysis  in  the  EIS. 

Site  Visits 

Site  visits  to  the  eight  developments 
that  comprise  the  two  projects  will  be 
held  during  the  three-day  period, 
November  28.  29,  and  30, 1994.  The 
purpose  of  these  visits  is  for  interested 
persons  to  observe  existing  area 
resources  and  site  conditions,  learn  the 
locations  of  proposed  new  fecilities,  and 
discuss  project  operational  procedures 
with  representatives  of  NIMO  and  the 
Commission. 

For  details  concerning  the  site  visits, 
please  contact  Tom  Skutnick  of  NIMO 
in  Syracuse,  New  York  at  (315)  428- 
5564. 

Scoping  Meetings 

The  FERC  staff  will  amduct  two 
scoping  meetings:  the  evening  meeting 
will  be  designed  to  obtain  input  fiom 
the  general  pubfic,  while  the  morning 
meeting  will  focus  on  resource  agency 
concerns.  These  meetings  will  be  held 
in  Potsdam,  New  York,  sometime  in 
March,  1995.  The  dates  and  locations  of 
these  meetings  will  be  the  subject  of  a 
future  announcement. 

For  further  information,  please  contact  )im 
Haimes  in  Washington,  D.C  at  (202)  219- 
2780. 

LoisD.CadwU. 
Secretary. 
(FR  Doc  94-27577  Piled  11-7-94;  8:45  ami 
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[Docket  No.  ER94-1578-O0q 

American  Power  Exchange,  Inc.; 
Notica  of  Issuance  of  Order 

November  2, 1994. 

On  August  22, 1994  and  September  9, 
1994,  American  Power  Exchange  Inc. 
(APEX)  submitted  for  filing  a  rate 
schedule  under  which  APEX  will 
engage  in  wholesale  electric  power  and 
energy  transactions  as  a  marketer.  APEX 
also  requested  waiver  of  various 
Commission  regulations.  In  particular, 
APEX  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
Part  34  of  all  future  issuances  of 
securities  and  assumptions  of  liability 
by  APEX. 

On  October  19, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  AppUcations,  Office  of 
Electric  Power  Regulations,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  APEX  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E,  Washington, 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  procedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  APEX  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some,  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the'public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  APEX's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  18, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  N.E.  Washington, 
D.C.  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-27578  Filed  11-7-94;  8:45  am] 
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[Docket  No.  ER94-1554-000] 

CNQ  Power  Services  Corp.;  Notice  of 
Issuance  of  Order 

November  2, 1994. 

On  August  12, 1994  and  September 
13, 1994,  CNG  Power  Services 
Corporation  (CNGPS)  submitted  for 
filing  a  rate  schedule  imder  which 
CNGPS  will  engage  in  wholesale  electric 
power  and  energy  transactions  as  a 
marketer.  CNGPS  also  requested  waiver 
of  various  Commission  regulations.  In 
particular,  CNGPS  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  CNGPS. 

On  October  25, 1994,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  CNGPS  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  CNGPS  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  CNGPS 's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  25, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308,  941 
North  Capitol  Street,  NE.,  Washington, 
DC  20426. 
Lois  D.  Casliell, 
Secretary. 

IFR  Doc.  94-27580  Filed  11-7-94;  8:45  ami 
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[Docket  Nos.  RP94-21»-003  and  RP94-312- 
002] 

Columt>ia  Gulf  Transmission  Co.; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

November  2, 1994. 

Take  notice  that  on  October  31, 1994. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  filed  a  motion  to  place 
its  suspended  rates  in  this  proceeding 
into  effect  on  November  1, 1994,  and 
tendered  for  filing  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  listed  in  Appendix  A  to 
the  filing.  The  revised  tariff  sheets  bear 
an  issue  date  of  October  31, 1994,  and 
a  proposed  effective  date  of  November 
1, 1994. 

Columbia  Gulf  states  that  the  revised 
filing  is  being  made  in  accordance  with 
the  Commission's  order  issued  May  27, 
1994,  in  these  proceedings  and  Section 
154.67(a)  of  the  Commission's 
Regulations. 

Columbia  Gulf  also  filed  a  motion  to 
place  these  tariff  sheets  into  effect  on 
November  1, 1994,  along  with  (1)  the 
tariff  sheets  submitted  in  the  initial 
filing  that  have  not  been  revised  in  this 
compliance  filing,  and  (2)  the  tariff 
sheets  submitted  in  Columbia  Gulfs 
June  10, 1994,  compliance  filing  in  this 
docket.  The  tariff  sheets  submitted  in 
the  June  10  compliance  filing  were 
accepted  by  the  Commission  by  letter 
order  dated  October  4, 1994.  All  of  the 
tariff  sheets  being  moved  into  effect  are 
listed  in  the  Appendix  to  the  motion. 

Columbia  Gulf  states  that  it  is  revising 
the  throughput  mix  between  firm  and 
interruptible  services  to  reflect  actual 
demand  determinants  at  the  end  of  the 
test  period  and  requests  that  the 
Commission  recognize  and  grant  any 
waivers  necessary  to  establish  the 
threshold  for  the  90/10  revenue  sharing 
based  upon  the  revised  rates  and 
determinants  submitted  in  this  filing. 

Columbia  Gulf  also  states  that  it 
reflected  the  effect  of  the  new 
determinant  levels  on  the  negative 
surcharge  attributable  to  an  exit  fee 
received  from  Texas  Eastern 
Transmission  Corporation.  Columbia 
Gulf  requests  waiver  of  the  30-day 
notice  requirement  in  order  to  place  the 
revised  rate  into  effect  on  November  1 , 
1994. 

Columbia  Gulf  states  that  copies  of 
the  filing  are  being  served  by  the 
company  upon  each  of  its  firm  shippers, 
interested  state  commissions  and  each 
of  the  parties  set  forth  on  the  Official 
Service  List  in  these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
%vith  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure.  AH 
such  protests  should  be  Hied  on  or 
before  Nove;.iber  9.  1994.  Protests  wHI 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  Columbia  Culfs  filing  are  on 
nie  with  the  Commission  and  are 
available  for  public  inspection. 
Lob  D.  CasheU. 
Secretary. 

(FR  Doc.  94-27579  Filed  11-7-94: 8:45  ami 
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[Docket  No.  RP94-22»-001] 

Granite  State  Qas  Transmissicfi,  Inc.; 
Notice  of  Proposed  Change  in  FERC 
Gas  Tariff 

November  2. 1994. 

Take  notice  that  on  October  28. 1994. 
Granite  State  Gas  Transmission.  Inc.. 
tendered  filing  as  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1.  the 
revised  tariff  sheets  listed  below 
containing  changes  in  rates  for 
effectiveness  on  November  1. 1994: 

Substitute  Third  Revised  Sheet  No.  21 
Substitute  Fourth  Revised  Sheet  No.  22 
Substitute  Third  Revised  Sheet  No.  23 

According  to  Granite  State,  the 
foregoing  revised  tariff  sheets  contain  its 
Section  4(e)  motion  rates  in  this 
proceeding.  Granite  State  further  states 
that  it  filed  revised  Base  Tariff  Rates  in 
Docket  No.  RP94-229-000  on  April  29. 
1994,  and  the  Hling  was  suspended 
until  November  1. 1994  in  an  order 
issued  May  26. 1994.  (67  FERC  61.233). 
Granite  State  further  states  that  the 
revised  tariff  sheets  also  reflect  the 
Annual  Charge  Adjustments  for  the 
1994  flscal  year,  effective  October  1. 
1994.     . 

Granite  State  states  that  its  filing  has 
been  served  on  its  customers.  Bay  State 
Gas  Company  and  Northern  Utilities. 
Inc..  the  intervenors  in  Docket  No. 
RP92-229  and  on  the  regulatory 
commissions  of  the  States  of  Maine  and 
New  Hampshire  and  the 
Commonwealth  of  Massachusetts. 

Any  person  desiring  to  protest  said 
filing  should  flle  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C  20426.  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  9.  1994. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 

appropriate  action  to  be  taken,  but  will 

not  serve  to  make  protestants  parties  to 

the  proceedings.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  inspection. 

Lois  D.  CasheU. 

Secretary. 

(FR  Doc  94-27581  Filed  11-7-94: 8:45  am] 

■lUJNQ  coot  inT-oi-M 

(Doctot  No.  ER95-85-000] 

Green  Mountain  Power  Corp.;  Notice  of 
Filing 

November  1. 1<)94. 

Take  notice  that  on  October  27, 1994, 
Green  Mountain  Power  Corporation 
(GMP)  tendered  for  filing  two  letter 
agreements  with  Louis  Dreyfus  Electric 
Power  Inc.  (Dreyfus)  pursuant  to  which 
GMP  sold  a  total  of  300  MWH  of  System 
Power  to  Dreyfus  on  September  28  and 
September  29. 1994.  GMP  has  requested 
that  the  Commission  waive  the  notice 
requirements  under  the  Federal  Power 
Act  in  order  to  permit  these  letter 
agreements  to  be  made  effective  as  of 
the  date  on  which  service  was  rendered. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  16, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  CasheU, 
Secretary. 

(FR  Doc.  94-27582  Filed  11-7-94;  8:45  am) 
MUJNQ  coot  cnr-oi-M 


P>ocl(St  No.  RP95-30-000] 

Koch  Gateway  Pipeline  Co.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

November  2. 1994. 

Take  notice  that  on  October  31, 1994. 
Koch  Gateway  Pipeline  Company  (Koch 
Gateway)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  be  effective  December  1, 1994: 

Fourth  Revised  Sheet  No.  2U 


Fourth  Revised  Sheet  No.  21 
Fourth  Revised  Sheet  No.  22 
Fourth  Revised  Sheet  No.  24 

Koch  Gateway  states  that  this  filing  is 
submitted  pursuant  to  Section  32.3  of 
the  General  Terms  and  Conditions  of 
Koch  Gateway  Pipeline  Company's 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1..  and  as  aiimited  application 
pursuant  to  Section  4  of  the  Natural  Gas 
Act.  15  U.S.C.  Section  717c  (1988).  and 
the  Rules  and  Regulations  of  the  Federal 
Energy  Regulatory  Commission 
("Commission")  promulgated 
thereunder. 

Koch  Gateway  states  that  the  revised 
tariff  sheets  filed  herewith  implement 
the  recovery  of  certain  stranded  costs  by 
means  of  surcharges  applicable  to 
transportation  Rate  Schedules  FTS. 
FTS-SCO.  fWS.  NNS-SCO  and  ITS. 
This  filing  represents  a  proposed 
recovery  of  the  buy-out  costs  for  two 
firm  transportation  agreements  and  the 
costs  Koch  Gateway  incurred  during  the 
remaining  term  of  two  firm 
transportation  agreements,  totaling 
$5,440,442. 

Koch  Gateway  states  that  the  recovery 
of  costs  included  in  this  filing  is 
consistent  with  the  requirements  of 
Order  No.  636  and  Section  32.3  of  the 
General  Terms  and  Conditions  of  Koch 
Gateway's  FERC  Gas  Tariff  Fifth  Revised 
Volume  No.  1. 

Koch  Gateway  states  that  the  tariff 
sheets  are  being  mailed  to  all  of  Koch 
Gateway's  customers  and  interested 
state  commissions. 

any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  N.E..  Washington, 
D.C.  20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  regulations.  All  such 
motions  or  protests  should  be  filed  on 
or  before  November  9. 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  Motion  to  Intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc  94-27583  Filed  11-7-94: 8:45  am] 
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[Doclwt  No.  RP9S-^1-00(q 

National  Fuel  Gas  Supply  Corp.;  Notice 
of  General  Rale  Change 

November  2, 1994. 

Take  notice  that  on  October  31, 1994. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1  and  First  Revised  Volume 
No.  2  revised  sheets  listed  on  the 
attached  Appendix  A. 

National  states  that  the  proposed  tariff 
sheets  reflect  changes  in  the  level  of 
National's  rates  to  provide  an  annual 
increase  in  revenues  from  jurisdictional 
services  of  approximately  $21.0  million 
when  compared  to  the  base  rates 
contained  in  the  Settlement  in  Docket 
Nos.  RP92-73-000  oiid  RP91-68-000,  et 
al.  The  proposed  rates  are  based  on  a 
test  year  cost-of-service  for  the  12 
months  ended  June  30, 1994,  as 
adjusted  for  known  and  measurable 
changes  through  march  31. 1995. 

National  states  that  the  revised  tariff 
sheets,  which  are  listed  at  Appendix  A 
hereto,  are  proposed  to  become  effective 
on  December  1, 1994. 

National  also  states  that  its  filing 
provides  increased  revenues  which  are 
required  to  permit  National  to  adjust  its 
rates  to  account  for  plant  additions,  tax 
rate  changes  (including  Statement  of 
Financial  Accounting  Standards  No. 
109),  increased  operation  and 
maintenance  expenses  (including 
increases  in  Statement  of  Financial 
Accounting  Standards  No.  106  costs), 
and  other  changes. 

In  addition.  National  proposes  to  roll- 
in  the  rates  for  services  formerly 
provided  by  the  Pena-York  Energy 
Corporation.  With  respect  to  the  rate 
design  issues,  national  requests  the 
Commission  sever  the  rate  design  issues 
for  an  exp>edited  hearing  and  decision 
prior  to  the  end  of  the  suspension 
period. 

National  further  states  that  copies  of 
this  filing  were  served  upon  the 
Company's  jurisdictional  cvistomers  and 
the  Regulatory  Commission's  of  the 
States  of  New  York,  Ohio,  Pennsylvania, 
Delaware,  Massachusetts,  and  New 
Jersey. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
or  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
or  385.211).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  November  9, 1994.  Protests 
will  be  considered  by  the  Commission 


in  determining  the  appropriate  action  to 
be  taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become'a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

APPENDK  A 

National  Fuel  Gas  Supply  Corporation 
Docket  No.  RP95-3 1-000 

Third  Revised  Volume  No.  1: 

Eighth  Revised  Sheet  No.  5 
First  Revised  Sheet  No.  5A 
Seventh  Revised  Sheet  No.  6 
Third  Revised  Sheet  No.  6A 
Third  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  17-A 

First  Revised  Volume  No.  2: 

Eleventh  Revised  Sheet  No.  281 

Eleventh  Revised  Sheet  No.  321 

Eleventh  Revised  Sheet  No.  341 

Tenth  Revised  Sheet  No.  538 

Eighth  Revised  Sheet  No.  690 

Sixth  Revised  Sheet  No.  796 

Seventh  Revised  Sheet  No.  857 

Fourth  Revised  Sheet  No.  880 

Third  Revised  Sheet  Np.  881 

Fourth  Revised  Sheet  No.  914 

Fourth  Revised  Sheet  No.  915 

Fourth  Revised  Sheet  No.  935 

[FR  Doc.  94-27584  Filed  11-7-94:  8:45  am) 
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[Docket  No.  RP95-26-000] 

Pacific  Gas  Transmission  Co.;  Notice 
of  Change  in  FERC  Gas  Tariff 

November  2. 1994. 

Take  notice  that  on  October  31, 1994, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  Original  Sheet 
No.  6E  to  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1-A,  to  adjust  the 
Direct  Bill  Amount  to  be  refunded  to  its 
former  sales  customer.  Pacific  Gas  and 
Electric  Company,  as  a  result  of  the 
closeout  of  its  Account  No.  191.  PGT 
requests  an  effective  date  of  November 
1. 1994.  and  requests  waiver  of 
applicable  notice  requirements. 

PGT  further  ^tates  that  a  copy  of  its 
filing  is  being  served  on  PGT's 
customers  and  interested  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street,  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procediue.  All  such  motions  or  protests 


should  be  filed  on  or  before  November 
9, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

IFR  Doc  94-27585  Filed  11-7-94:  8:45  amj 
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Pocltet  No.  RP92-74-016] 

South  Georgia  Natural  Gas  Co.;  Notice 
Of  ProfJosed  Changes  in  FERC  Gas    / 
Tariff 

November  2, 1994. 

Take  notice  that  on  October  31, 1994, 
South  Georgia  Natural  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1,  the  following 
revised  sheet,  with  a  proposed  effective 
date  of  December  1. 1994: 

First  Revised  Sheet  No.  9 

South  Georgia  states  that  the  aforesaid 
tariff  sheet  reflects  the  cancellation  of 
Original  Sheet  No.  9  which  South 
Georgia  states  reflected  the  final 
disposition  of  South  Georgia's  Account 
No.  191  balance  as  of  July  1,  1993. 
South  Georgia  states  that  since  it  did 
make  the  subject  refunds  on  September 
28, 1994,  to  its  former  resale  customers 
in  accordance  with  Original  Sheet  No.  9, 
this  tariff  sheet  is  no  longer  applicable. 

South  Georgia  states  that  copies  of 
South  Georgia's  filing  will  be  served 
upon  South  Georgia's  former 
jurisdictional  sales  customers, 
interested  state  commissions  and 
interested  jparties  as  well  as  parties  of 
record  in  Docket  No.  RP92-74-000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  (Section 
385.211).  All  such  protests  should  be 
filed  on  or  before  November  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
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are  on  file  with  the  Commission  and  are 

available  for  public  inspection. 

LomD-CmImU. 

Secretary. 

IFR  Doc  94-27586  Filed  11-7-94;  8:45  ami 
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IDoctot  No*.  RP99-27-000  and  RP94-3aO- 

Southern  Natural  Qaa  Co.;  Notice  of 
OSR  Revised  Tariff  Sheets 

November  2. 1994. 
Take  notice  that  on  October  31. 1994, 

Southern  Natural  Gas  Company      

(Southern)  submitted  as  part  of  its  FERC 
Gas  Tariff.  Seventh  Revised  Volume  No. 
1.  the  following  tariff  sheets  to  reflect  a 
deoTMse  in  its  November  1. 1994.  FT 
and  FT-NN  GSR  surcharge: 

Thirteenth  Revised  Sheet  No.  15 

First  Alternate  Thirteenth  Revised  Sheet  No. 

15 
Thirteenth  Revised  Sheet  No.  17 
First  Alternate  Thirteenth  Revised  Sheet  No. 

17 
Eleventh  Revised  Sheet  No.  29 
Eleventh  Revised  Sheet  No.  30 
Eleventh  Revised  Sheet  No.  31 

Southern  submits  alternate  tariff 
sheets  to  comply  with  the  Commission's 
September  29  Order  requiring  the 
removal  of  certain  price  differential 
costs  from  the  period  May  1, 1994 
through  July  31. 1994.  Southern  notes 
that  the  instant  flling  is  made  without 
prejudice  to  the  position  taken  by 
Southern  in  its  request  for  rehearing  or 
clariHcation  of  the  above  mentioned 
Order. 

Southern  states  that  copies  of  the 
filing  were  served  upon  Southern's 
intervening  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flling  should  flle  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  flled  on 
or  before  November  9, 1994.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protastants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  flle  a  motion  to  intervene.  Copies 
of  Southern's  flling  are  on  flle  with  the 
Commission  and  are  available  for  public 
inspection. 
UiaaCaafaeU, 
Secretary. 

IFR  Doc  94-27587  Filed  11-7-94: 8:45  am) 
aaiMQ  coot  anT-et-M 


[Docks*  No.  RP9fr-M-000] 

Southern  Natural  Qaa  Co.:  Notloe  of 
Propoaed  Tariff  Changes 

November  2. 1994.  . 

Take  notice  that  on  October  31, 1994, 
Southern  Natural  Gas  Company 
(Southern),  tendered  for  filing  a  limited 
rate  flling  pursuant  to  Section  4  of  the 
Natural  Gas  Act.  15  U.S.C.  717(c)  (1988) 
to  recover  Account  No.  858  contract 
termination  costs  incurred  as  a 
consequence  of  restructured  pipeline 
services  under  Order  No.  636.  et  seq. 

Section  32.1  of  the  Tariff  aythorizes 
Southern  to  collect  costs  attributable  to 
Southern's  former  sales  service.  Section 
32.2(b)  directs  Southern  to  flle  with  the 
Commission  a  request  to  amortize 
contract  termination  fees,  including 
carrying  charges,  over  a  thirty-six  month 
period.  Section  32.3(a)  provides  that  the 
contract  termination  costs  will  be 
allocated  to  each  customer  based  on  that 
customer's  percentage  as  shown  on 
Tariff  Sheet  Nos.  32-^4. 

Accordingly.  Southern  states  that  this 
flling  is  being  made  to  request  that  the 
Commission  allow  Southern  to  amortize 
a  payment  of  $4,723,145.91  in  order  to 
terminate  a  transportation-agreement 
between  Trunkline  Gas  Company  and 
Southern. 

Southern  states  that  copies  of  this 
flling  are  being  made  available  in 
Southern's  offlce  in  Birmingham. 
Alabama. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Tiling  should  flle  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington. 
D.C.  20426.  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  385.211.  385.214). 
All  such  petitions  or  protests  should  be 
flled  on  or  before  November  9. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  flle  a  petition  to 
intervene.  Copies  of  this  flling  are  on 
flle  with  the  Commission  and  are 
available  for  public  inspection. 
LoisD.Cashell. 
Secretary. 

IFR  Doc  94-27588  Filed  11-7-94;  8:45  am] 
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(Deckst  Na  RPM-loe-OOT] 

Texas  Qaa  Transmission  Corp.; 
Proposed  Changea  in  FERC  Gaa  Tariff 

November  2, 1994. 

Take  notice  that  on  October  31. 1994. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  flling  the 
revised  tariff  sheets  contained  in 
Appendix  A. 

Texas  Gas  states  that  this  flling  is 
made  to  comply  with  the  provisions 
identifled  in  the  "Order  Approving 
Settlement"  issued  September  21. 1994. 
Texas  Gas  intends  to  implement  the 
provisions  of  the  settlement  in  the 
referenced  docket. 

Texas  Gas  further  states  that  copies  of 
the  flling  have  been  served  upon  Texas 
Gas's  jurisdictional  customers,  all 
parties  on  the  Commission's  offlcial 
restricted  service  list  in  this  proceeding, 
and  interested  state  commissions. 

Any  persons  desiring  to  protest  said 
flling  should  flle  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street.  N.E.. 
Washington,  D.C.  20426.  in  accordance 
with  §  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  protests 
should  be  filed  on  or  before  November 
9. 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LoU  D.  Caaliell. 
Secretary. 

First  Revised  Volume  No.  1 

Tariff  Sheets  Effec-tive  November  1, 
1993 

Substitute  Second  Revised  Sheet  No.  10 
Substitute  Second  Revised  Sheet  No.  11 
Substitute  Second  Revised  Sheet  No.  12 
Substitute  First  Revised  Sheet  No.  12A 
Substitute  First  Revised  Sheet  No.  13 
Substitute  First  Revised  Sheet  No.  15 
Substitute  First  Revised  Sheet  No.  16 
Substitute  First  Revised  Sheet  No.  17 
First  Revised  Sheet  No.  82 
First  Revised  Sheet  No.  101 
Second  Revised  Sheet  No.  235 
First  Revised  Sheet  No.  236 
Sheet  Nos.  237-244 

Tariff  Sheets  Effective  January  1, 1994 

Substitute  Third  Revised  Sheet  No.  10 
Substitute  Third  Revised  Sheet  No.  11 
Substitute  Third  Revised  Sheet  No.  12 
Substitute  Second  Revised  Sheet  No.  13 

Tariff  Sheets  Effective  March  1, 1994 

Sul>stitute  Fourth  Revised  Sheet  No.  10 

Tariff  Sheets  Effective  April  1, 1994 

Substitute  Fifth  Revised  Sheet  No.  12 


Tariff  Sheets  Effective  May  1. 1994 

Substitute  Sixth  Revised  Sheet  Na  12 

Tariff  Sheets  Effective  June  1, 1994 

Third  Substitute  Fifth  Revised  Sheet  No.  10 
Substitute  Seventh  Revised  Sheet  No.  12 

Tariff  Sheets  Effective  September  1, 
1994 

Substitute  Sixth  Revised  Sheet  No.  10 
Substitute  Eighth  Revised  Sheet  No.  12 
Second  ReviMd  Sheet  No.  19 

Tariff  Sheets  Effective  October  1, 1994 

Substitute  Seventh  Revised  Sheet  No.  10 
Substitute  Fourth  Revised  Sheet  No.  11 
Substitute  Ninth  Revised  Sheet  No.  12 
First  Revised  Second  Revised  Sheet  No.  13 

Tariff  Sheets  Effective  November  1, 
1994 

First  Revised  Seventh  Revised  Sheet  No.  10 

First  Revised  Fourth  Revised  Sheet  No.  11 

Original  Sheet  No.  11.1 

First  Revised  Ninth  Revised  Sheet  No.  12 

First  Revised  Fourth  Revised  Sheet  No.  18 

Fifth  Revised  Sheet  No.  229 

First  Revised  First  Revised  Sheet  No.  230 

Original  Volume  No.  2 

Tariff  Sheets  Effective  November  1, 
1993 

Third  Substitute  Fifteenth  Revised  Sheet  No. 

82 
Third  Substitute  Sixteenth  Revised  Sheet  No. 

547 
Third  Substitute  Eighteenth  Revised  Sheet 

No.  982 
Third  Substitute  Sixteenth  Revised  Sheet  No. 

1005 
Third  Substitute  Tenth  Revised  Sheet  No. 

1085 

IFR  Doc.  94-27589  Filed  11-7-94;  8:45  amj 
BiLUNO  cooc  fnr-ei-M 

[Docket  No.  RP95-1 5-000] 

Texas  Gas  Transmission  Corp.;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

November  2. 1994. 

Take  notice  that  on  October  31. 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  a  proposed  effective 
date  of  December  1, 1994: 

Second  Revised  Seventh  Revised  Sheet  No. 

10 
Second  Revised  Fourth  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  11.1 
Second  Revised  Ninth  Revised  Sheet  No.  12 

Texas  Gas  States  that  the  revised  tariff 
sheets  are  being  filed  pursuant  to  §  33.3 
of  the  General  Terms  and  Conditions  of 
Texas  Gas's  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1,  to  recover  ninety 
percent  (90%)  of  its  Gas  Supply 
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Realignment  costs  from  its  firm 
transportation  customers  and  ten 
percent  (10%)  of  its  Gas  Supply 
Realignment  Costs  from  its  IT 
customers.  The  GSR  costs,  including 
applicable  interest,  proposed  to  be 
recovered  by  Texas  Gas's  fourth  GSR 
recovery  filing  total  $10,708,882. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  affected  jurisdictional 
customers,  those  appearing  on  the 
applicable  service  lists,  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  flling  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
D.C.  20426,  in  accordance  with 
§  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
flled  on  or  before  November  9, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  p>erson  wishing  to 
become  a  party  must  flle  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
flle  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc.  94-27590  Filed  11-7-94;  8:45  am] 

BtLUNO  CODE  6717-01-M 

IDoclwt  No.  TM95-3-30-000] 

Trunkline  Gas  Co.;  Notice  of  Filing  in 
Compliance  With  FERC  Gas  Tariff 

November  2, 1994. 

Take  notice  that  on  October  31, 1994, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  the  material  required 
*y  Section  24  (Interruptible  Revenue 
Credit  Surcharge  Adjustment)  of  the 
General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1. 

Trunkline  states  that  this  filing 
contains  the  required  computations  and 
workpapers  in  accordance  with  Section 
24  and  that  since  the  said  computations 
of  the  Interruptible  Revenue  Credit 
Amount  applicable  to  Rate  Schedules 
FT,  EFT.  QNT  and  SST  is  less  than  the 
Base  Interruptible  Costs,  no 
Interruptible  Revenue  Credit  Surcharge 
Adjustment  is  required. 

Trunkline  requests  that  the 
Commission  grant  such  waivers  as  may 
be  necessary  for  the  acceptance  of  this 
filing  as  being  in  compliance  with 
Section  24  of  the  General  Terms  and 


Conditions  of  Trunkline's  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1. 

Trunkline  further  states  that  copiies  of 
the  filing  are  being  served  on  all 
customers  subject  to  Section  24  of  the 
General  Terms  and  Conditions  of 
Trunkline's  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  and  applicable 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.W.,  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  petiUons 
or  protests  should  be  filed  on  or  before 
November  9, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-27591  Filed  11-7-94;  8:45  ami 

BIUJNG  CODE  S717-01-M 

Pocket  No.  RP95-28-000] 

Williams  Natural  Gas  Co.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

November  2, 1994. 

Take  notice  that  on  October  31. 1994. 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1.  the  following  tariff  sheets  to  be 
effective  November  30. 1994: 

Second  Revised  Sheet  Nos.  227  and  228 
First  Revised  Sheet  No.  229 
Original  Sheet  Nos.  229A-229C 
First  Revised  Sheet  No.  230 

WNG  states  that  this  filing  is  being 
made  to  amend  Article  9  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff  to  provide  for  daily  balancing 
penalties. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  rm^tion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street.  N.E.. 
Washington.  D.C.  20426.  in  accordance 
vkrith  §  §  385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations.       , 
All  such  motions  or  protests  should  be 
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filed  on  or  before  November  9. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
UkD.CasheU. 
Secretory. 
|FR  Doc.  9^27592  Filed  11-7-94:  8:4S  ami 

MLUNQ  COM  fn7-«1-« 


Office  of  Hearings  and  Appeals 

New  Filing  Deadline  in  Special  Refund 
Proceeding  Involving  Crude  Oil 
Overcharge  Refunds 

AOENCY:  Office  of  Hearings  and  Appeals 
Department  of  Energy. 
ACTION:  Notice  of  reopening  the  period 
for  filing  Applications  for  Refund  in  the 
Crude  C5il  Overcharge  Special  Refund 
Proceeding  IRF272  Case  Nos.) 

SUMMARY:  The  Office  of  Hearings  and 
Api>eals  of  the  Department  of  Diergy 
has  reopened  the  period  for  filing  a 
timely  Application  for  Refund  from  the 
escrow  account  established  to  distribute 
crude  oil  overcharge  refunds. 
FOA  FURTHER  MFORMATIOH  CONTACT: 
Thomas  L  Wieker,  Deputy  Director, 
Virginia  Upton.  Assistant  Director, 
Office  of  Hearings  and  Appeals, 
Department  of  Energy.  1000 
Independence  Avenue,  S.W.. 
Washington.  D.C  20585  (202)  586-2390 
(Wieker)  (202)  586-2400  (Lipton). 
8UPPl£MENTARY  INFORMATION:  On  May  3, 

1993,  the  Department  of  Energy  issued 
a  Notice  which  established  June  30, 

1994,  as  the  Tinal  deadline  for  filing  an 
Application  for  Refund  from  all  crude 
oil  funds.  58  FR  26318  (May  3, 1993). 
Although  the  DOE  provided  more  than 
one  year's  notice  of  that  closing  date, 
the  DOE  did  not  request  public 
comment  on  the  selection  of  the  closing 
date  itself.  The  DOE  has  decided  to 
reopen  the  period  for  filing  crude  oil 
overcharge  refund  claims  and  to  take 
comments  on  the  issue  of  the 
appropriate  closing  date.  Accordingly, 
the  DOE  proposes  a  new  closing  date  of 
June  3, 1996.  for  the  crude  oil 
overcharee  refund  proceeding.  We 
solicit  conments  on  this  proposed 
closing  date.  Comments  should  be 


provided  by  April  3, 1995.  to  the  Ofiice 
of  Hearings  and  Appeals  at  the  address 
set  out  above. 

Dated:  November  1, 1994. 
Geoc^  B.  Bramay. 

Director.  Office  of  Hearings  and  Appeals. 
(PR  Doc.  94-27661  Filed  11-7-94: 8:45  am) 
BNJJNQ  coca  urn  »t-» 


Office  of  Hearings  and  Appeals, 

Final  FUing  Deadline  in  Special  Refund 
Proceeding  No.  LFX-0002  Involving 
Good  Hope  Refineriea 

AGENCY:  Office  of  Hearings  and  Appeals, 
Department  of  Energy. 
ACTION:  Notice  of  Final  Deadline  for 
Filing  Applications  for  Refund  in 
Special  Refund  Proceeding  No.  LFX- 
0002,  Good  Hope  Refineries. 

SUMMARY:  The  Ofiice  of  Hearings  and 
Appeals  of  the  Department  of  Energy 
has  set  the  final  deadline  for  filing 
Applications  for  Refund  from  the 
escrow  account  established  pursuant  to 
a  consent  order  entered  into  between 
the  DOE  and  Good  Hope  Refineries, 
Special  Refund  Proceeding  No.  LFX- 
0002.  The  previous  deadline  was  July 
31. 1992.  The  new  deadline  is  January 
31.  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Office  of  Hearings  and  Appeals, 
Department  of  Energy,  1000 
Independence  Ave.,  S.W.,  Washington. 
DC  20585  (202) 586-2094. 
SUPPLEMENTARY  INFORMATION:  The  Office 

of  Hearings  and  App)eals  of  the 
Department  of  Energy  is  hereby  setting 
a  final  deadline  for  the  filing  of 
Applications  for  Refund  in  the  second 
Good  Hope  Refineries  (Good  Hope) 
refund  proceeding.  The  first  Good  Hope 
refund  proceeding,  which  distributed 
monies  in  the  oil  overcharge  escrow 
account  established  in  accordance  %vith 
the  terms  of  a  consent  order  entered  into 
by  the  DOE  and  Good  Hope,  is  closed. 
Unclaimed  funds  were  remitted  to  the 
States  for  indirect  restitution  under  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986.  15  U.S.C  §4501 
et  seq.  See  51  FR  43964.  43966 
(December  5. 1986).  On  June  28, 1991. 
we  issued  a  Decision  and  Order  setting 
forth  final  refund  procedures  to 
distribute  additional  Good  Hope  funds. 
See  Good  Hope  Refineries,  21  DOE  \ 
85.309  (1991).  56  FR  49475  (September 
30. 1991).  That  Decision  established 


June  30, 1992  as  the  filing  deadline  for 
purchasers  of  Good  Hope  refined 
products  to  submit  refund  applications. 

Since  June  30. 1992,  we  have 
routinely  granted  extensions  of  time  to 
Good  Hope  customers  who  were 
unaware  of  the  proceeding  or  were  in 
the  process  of  gathering  information  to 
support  their  refund  claims.  We  have 
now  received  22  refund  applications. 
Given  that  the  proceeding  has  been 
open  for  three  years,  we  have  concluded 
that  eligible  applicants  have  been 
provided  with  more  than  ample  time  to 
file.  We  will  therefore  not  accept 
applications  that  are  postmarked  after 
January  31. 1995.  All  Applications  for 
Refund  irom  the  Good  Hope  Refineries 
Consent  Order  Fund  postmarked  after 
the  final  filing  date  of  January  31. 1995, 
will  be  summarily  dismissed.  Any 
unclaimed  funds  remaining  after  all 
pending  claims  are  resolved  will  be 
made  available  for  indirect  restitution 
pursuant  to  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of 
1986, 15  U.S.C.  4501. 

Dated:  November  1, 1994. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 
IFR  Doc.  94-27662  Filed  11-7-94;  8:45  am) 
■NJJNQ  cooc  Mao-ei-p 


Notice  of  Cases  RIed;  Week  of  August 
12  Through  August  19. 1994 

During  the  Week  of  August  12 
through  August  19. 1994.  the  appeals 
and  applications  for  exception  or  other 
relief  listed  in  the  Appendix  to  this 
Notice  were  filed  with  the  Office  of 
Hearings  and  Appeals  of  the  Department 
of  Energy. 

Under  DOE  procedural  regulations.  10 
CFR  Part  205,  any  person  who  will  be 
aggrieved  by  the  DOE  action  sought  in 
these  cases  may  file  written  comments 
on  the  application  within  ten  days  of 
service  of  notice,  as  prescribed  in  the 
procedural  regulations.  For  purposes  of 
the  regulations,  the  date  of  service  of 
notice  is  deemed  to  be  the  date  of 
publication  of  this  Notice  or  the  date  of 
receipt  by  an  aggrieved  person  of  actual 
notice,  whichever  occurs  first.  All  such 
comments  shall  be  filed  with  the  Office 
of  Hearings  and  Appeals,  Department  of 
Energy.  Washington.  D.C.  20585. 

Dated:  November  1. 1994. 
George  B.  Bmnay, 

Director,  Office  of  Hearings  and  Appeals. 
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UsT  OF  Cases  Received  by  the  Office  of  Hearings  and  Appeals 

Week  of  August  12  through  August  19, 1994 


Date 

Name  and  location  of  applicant 

Case  No. 

Type  Of  submission 

8/15/94  

Major  Oils  Rochester,  NY 

RR321-165 

Request  for  Modification/Rescission  in  the  Texaco  refund 
proceeding.  If  granted:  The  July  22, 1994  Decision  and 

' 

Order  R321-4344  issued  to  Major  Oils  regarding  the 

fimTs  Application  for  Refund  submitted  in  the  Texaco 
refund  proceeding  would  be  modified. 

8/16/94 

LEE-0152 „ 

Exception  to  the  Re- 

Sound Oil 

porting  Require- 

Company 

ments.  If  granted: 

Seattle, 

SourtdOil  Company 

« 

WA 

would  not  t>e  re- 

quired to  file  Form 

• 

EIA-782B 

"Reselters'/Retail- 

ers'  Monthly  Petro- 

leum Product  Sates 

Report:" 

8/17/94  

Martin  Petroleum  Corporation  Fort  Lauder- 

LEE-0153 

Exception  to  the  Reporting  Requirements.  If  granted:  Mar- 

dale, PL 

tin  Petroteum  Corporation  would  not  be  required  to  fite 
form  EIA-782  " Resetters VRetaiters'  Monthly  Petroleum 
Product  Sates  Report. 

8/18/94  

CoTBultec  Bowwe.  MO 

LFA-0412 

Appeal  of  an  Infomiation  Request  Denial.  If  granted:  The 
Freedom  of  Infomiation  Request  Denial  issued  by  the 

• 

Office  of  Hearings  and  Appeals  vrauld  be  rescinded  and 
Consultec  wouW  receive  access  to  certain  DOE  infor- 
mation. 

8/18/94  

Martha  L  Powers  New  York,  NY  

LFA-0411 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
July  21,  1994  Freedom  of  Information  Request  Denial 
issued  by  the  Nevada  Operations  Office  would  be  re- 
scinded, and  Marttia  L.  Powers  would  recave  access  to 
records  that  show  Mr.  George  A.  Egish's  photographic- 
filming  activities  at  a  nuclear  test  site  in  order  to  enabte 
Mrs.  Gertrude  Egish  to  fite  a  Radiation  Exposure  Act 
claim.  Martha  L.  Powers  would  receive  a  waiver  of  aM 

- 

- 

fees  incurred  in  the  processing  of  the  information  re- 
quested above. 

REFUND  APPLICATIONS  RECEIVED 


Date  received 


8/12/94  thru  8/19/94 
8/12/94  thru  8/19/94 
8/12/94  thnj  8/19/94 


Name  of  refund  proceeding/nanie  of  refund  applicant 

Texaco  Refund  Applications 

Crude  Oil  Refund  Applications 

Crude  Oil  Refund  Applications 


Case  No. 


RF321-21023  thru  RF321-21025. 
RC272-241  thru  RC272-249. 
FR272-99146  thm  RF272-99147. 


IFR  Doc.  94-27663  Filed  11-7-94;  8:45  am] 

BILUNa  COOE  6490-01-9 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[FRL-S103-7:  ECAO-ATP-0843] 

Worttshop  for  External  Peer  Review  of 
Woridng  Paper  on  Utethods  for  Health 
Assessment  for  Acute  inhalation 
Exposure  to  Chemicals 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  An  external  review  workshop 
will  be  held  by  the  Environmental 
Criteria  and  Assessment  Ofiice  (ECAO) 
of  EPA 's  Office  of  Health  and 
Environmental  Assessment.  Selected 


peer  reviewers  will  discuss  their 
comments  on  a  preliminary  working 
paper,  "Methods  for  Exposure-Response 
.  Analysis  and  Health  Assessment  for 
Acute  Inhalation  Exposure  to 
Chemicals".  The  results  of  the  meeting 
will  be  used  to  develop  a  draft 
document  describing  the  methodology 
for  subsequent  public  comment  and 
peer  review. 

DATES:  The  workshop  will  be  held  on 
Tuesday  and  Wednesday,  November  15 
and  16, 1994,  at  the  North  Raleigh 
Hilton  Hotel  at  3415  Old  Wake  Forest 
Road,  Raleigh,  NC.  Registration  begins 
at  8:00  A.M.  on  November  15;  the 
meeting  times  are  10:00  a.m.  to  5:00 
p.m.  On  Wednesday,  the  meeting  times 
are  9:00  a.m.  to  4:00  p.m.  The  workshop 
is  open  to  the  public,  and  there  will  be 
time  set  aside  for  brief  oral  statements. 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  J.  Guth,  project  officer.  U.S. 
Environmental  Protection  Agency. 
ECAO,  MD-52,  Research  Triangle  Park, 
NC  27711,  telephone  919-541-4930. 

SUPPLEMENTARY  INFORMATION:  In  the 
development  of  this  working  paper, 
current  methods  for  quantitative 
exposure-response  analysis  for  health 
effects  of  acute  inhalation  exposure  are 
reviewed  and  qualitative  aspects  of  data 
evaluation  are  discussed.  A  method  is 
proposed  for  quantitative  exposure- 
response  analysis  using  (1)  a  categorical 
regression  model  and  (2)  the  benchmark 
concentration  approach.  Reviewers  were 
selected  on  the  basis  of  their  recognized 
expertise  and  contributions  to  the 
scientific  literature  on  risk  assessment 
and  for  their  specific  expertise  in  the 
toxicological  disciplines  used  to 


UMI 


55658 


Federal  Register  /  Vol.  59.  No.  215  /  Tuesday.  November  8.  1994  /  Notices 


Federal  Rcgigtcf  /  Vol.  59.  No.  215  /  Tuesday,  November  8.  1994  /  NoUces  55659 


develop  the  working  paper.  The 
working  paper  will  be  available  to  the 
public  at  the  time  of  the  workshop,  but 
public  comments  on  the  whole  of  the 
method  will  only  be  sought  on  a 
subsequent  external  review  draft.  The 
availability  of  the  external  review  draft 
will  be  announced  in  the  Federal 
Register  at  a  later  time. 

Dated.  November  1, 1994. 

CarllLGeriMr. 

Acting  Assistant  Administrator  for  Research 
and  Development. 

IFR  Doc.  94-27650  Filed  11-7-94;  8:45  am] 
nujNOcoof  mo  >o  m 


{FRL-6103-C] 

Workshop  for  External  Peer  Review  of 
Draft  Document  on  Ambient  Sources 
and  Noncancer  Respiratory  Effects  of 
Inhaled  Silica 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  An  external  peer  review 
workshop  will  be  held  oy  the 
Environmental  Criteria  and  Assessment 
Office  (ECAO)  of  EPAs  Office  of  Health 
and  Environmental  Assessment.  Expert 
peer  reviewers,  recognized  for  their 
contributing  to  the  scientific  literature 
on  silica,  will  discuss  a  review  draft  of 
the  document  entitled  "Ambient 
Sources  and  Noncancer  Respiratory 
Efliects  of  Inhaled  Silica."  The  results  of 
the  meeting  will  be  used  in  the 
preparation  of  the  final  document. 
DATES:  The  workshop  will  be  held  on 
Monday.  November  14. 1994.  from  9:00 
a.m.  to  5.00  p.m.  in  Classroom  2  at 
EPA's  Environmental  Research  Center  at 
the  intersection  of  Alexander  Drive  and 
Highway  54.  in  Research  Triangle  Park. 
NC.  The  workshop  is  open  to  the  public. 
FOfl  FURTHER  INFORMATION  CONTACT:  Dr. 
Jefh^y  S.  Gift,  project  officer.  U.S. 
Environmental  Protection  Agency. 
ECAO.  MD-52.  Research  Triangle  Park. 
NC  27711  (telephone  919-541-4828; 
FAX  919-541-0245). 
SUPPLEMENTARY  INFORMATION:  In  the 
development  of  this  a.ssessment 
document,  the  scientific  literature 
relating  to  ambient  levels  and  noncancer 
respiratory  effects  of  silica  has  been 
reviewed,  and  key  studies  evaluated. 
The  main  objective  of  the  document  is 
to  assess  the  available  data  on  effect 
levels  and  concentration-response 
relationships  for  inhaled  silica  and  to 
place  them  in  perspective  with  observed 
or  estimated  environmental  silica  levels. 
This  dociunent  does  not  review  the 
potential  carcinogenicity  of  silica,  nor 
does  it  extensively  address  effects  of 


particulate  matter  exposures  that  are  not 
silica-specific.  The  draft  document  will 
be  made  available  to  the  public  at  the 
time  of  the  workshop.  Members  of  the 
public  will  have  an  opportunity  at  the 
workshop  to  make  brief,  oral  statements. 
Interested  parties  also  are  invited  to 
assist  the  EPA  in  developing  and 
refining  the  scientific  information  base 
for  silica  by  submitting  new  information 
on  the  topics  covered.  To  be  considered 
for  inclusion  in  the  review  process, 
submitted  information  should  be 
published  or  accepted  for  publication  in 
a  peer-reviewed,  scientific  journal.  New 
information  should  be  submitted 
through  Dr.  I«ffrey  Gift  at  the  address 
indicated  above. 

Dated:  November  11. 1994. 

CariR.G«rba-. 

Acting  Assistant  Administrator  for  Research 
and  Development. 

(PR  Doc  94-27651  Filed  11-7-94;  8:45  am] 
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California  State  Nonroad  Engine  and 
Equlpn>ent  Pollution  Control 
Standards;  Opportunity  for  Public 
Haarlng 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  an  opportunity  for 
Publig  Hearing  and  Public  Comment. 

SUMMARY:  The  California  Air  Resources 
Board  (CARB)  has  notified  EPA  that  it 
has  adopted  regulations  for  exhaust 
emission  standards  and  test  procedures 
for  utility  and  lawn  and  garden 
equipment  engines  (utility  engines)  for 
1995  and  subsequent  calendar  years. 
CARB  has  requested  that  EPA  authorize 
CARB  to  enforce  regulations  pursuant  to 
section  209(e)  of  the  Clean  Air  Act  (Act), 
as  amended.  42  U.S.C  7543.  This  notice 
announces  that  EPA  has  tentatively 
scheduled  a  public  hearing  to  consider 
CARB's  request  and  to  hear  comments 
from  interested  parties  regarding 
CARB's  request  for  EPA's  authorization 
and  CARB's  determination  that  its 
regulations.  a&  noted  above,  comply 
with  the  criteria  set  forth  in  section 
209(e).  In  addition.  EPA  is  requesting 
that  interested  parties  submit  written 
comments.  Any  party  desiring  to 
present  oral  testimony  for  the  record  at 
the  public  hearing,  instead  of.  or  in 
addition  to.  written  comments,  must 
notify  EPA  by  November  28.  1994.  If  no 
I>arty  notifies  EPA  that  it  wishes  to 
testify  on  the  nonroad  emission 
amendments,  then  no  hearing  will  be 
held  and  EPA  will  consider  CARB's 


request  based  on  written  submissions  to 
the  record. 

DATES:  EPA  has  tentatively  scheduled  a 
public  hearing  for  December  6, 1994, 
beginning  at  9:00  a.m..  if  any  party 
notifies  EPA  by  November  28. 1994  that 
it  wishes  to  present  oral  testimony 
regarding  CARB's  request.  Any  party 
may  submit  written  comments  regarding 
CARB's  requests  by  January  11, 1995 
(this  extended  written  comment  period 
allows  30  days  plus  an  extra  week  for 
the  holiday  period).  After  November  28. 
1994,  any  person  who  plans  to  attend 
the  hearing  may  call  David  Dickinson  of 
EPA's  Manufacturers  Operations 
Division  at  (202)  233-9256  to  determine 
if  a  hearing  will  be  held. 
ADDRESSES:  If  a  request  is  received.  EPA 
wtll  hold  the  public  hearing  annoimced 
in  this  notice  at  the  Channel  Inn 
(Captain's  Room),  650  Water  Street. 
SW..  Washington,  DC  20024.  Parties 
wishing  to  present  oral  testimony  at  the 
public  hearing  should  notify  in  writing, 
and  if  possible,  submit  ten  (10)  copies 
of  the  planned  testimony  to:  Charles  N. 
Freed,  Director.  Manufacturers 
Operations  Division  (6405J).  U.S. 
Environmental  Protection  Agency.  401 
M  Street,  SW.,  Washington.  DC  20460. 
In  addition,  any  written  comments 
regarding  the  waiver  request,  should  be 
sent,  in  duplicate,  to  Charles  N.  Freed 
at  the  same  address  to  the  attention  of 
Docket  A-91-01.  Copies  of  material 
relevant  to  the  waiver  request  (Docket 
A-91-01)  will  be  available  for  public 
inspection  during  normal  working  hours 
of  8  a.m.  to  4  p.m.  Monday  through 
Friday,  including  all  non-government 
holidays,  at  the  U.S.  Environmental 
Protection  Agency.  Air  and  Radiation 
Docket  and  Information  Center.  401  M 
Street.  SW..  Washington.  DC  20460. 
Telephone:  (202)  260-7548.  FAX 
Number:  (202)  260-4000. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dickinson.  Attorney/ Advisor. 
Manufacturers  Operations  Division 
(6405J).  U.S.  Environmental  Protection 
Agency.  Washington.  DC  20460. 
Telephone:  (202)  233-9256. 

SUPPtEMENTARV  INFORMATION: 

I.  Background 

Section  209(e)(1)  of  the  Act  as 
amended,  42  U.S.C  7543(e)(1),  provides 
in  part:  "No  State  or  any  political 
subdivision  thereof  shall  adopt  or 
attempt  to  enforce  any  standi  or  other 
requirement  relating  to  the  control  of 
emissions  from  either  of  the  following 
new  nonroad  engines  or  nonroad 
vehicles  subject  to  regulation  under  this 
Act — (A)  New  engines  which  are  used 
in  construction  equipment  or  vehicles 
or  used  in  farm  equipment  or  vehicles 


and  which  are  smaller  than  175 
horsepower.  (B)  New  locomotives  or 
new  engines  used  in  locomotives." 

For  those  new  pieces  of  equipment  or 
new  vehicles  other  than  those  a  State  is 
not  permanently  preempted  from 
regulating  under  section  209(e)(1),  the 
State  of  California  may  regulate  such 
new  equipment  or  new  vehicles 
provided  California  complies  with 
Section  209(e)(2).  Section  209(e)(2) 
provides  in  part  that  the  Administrator 
shall,  after  notice  and  opportunity  for 
public  hearing,  authorize  California  to 
adopt  and  enforce  standards  and  other 
requirements  relating  to  the  control  of 
emissions  from  such  vehicles  or  engines 
"|i]f  California  determines  that 
California  standards  will  be.  in  the 
aggregate,  at  least  as  protective  of  public 
health  and  welfare  as  applicable  Federal 
standards.  No  such  authorization  shall 
be  granted  if  the  Administrator  finds 
that — (i)  the  determination  of  California 
is  arbitrary  and  capricious,  (ii) 
California  does  not  need  such  California 
standards  to  meet  compelling  and 
extraordinary  conditions,  or  (iii) 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  this  section." 

EPA  has  issued  a  final  regulation 
titled  "Air  Pollution  Control; 
Preemption  of  State  Regulation  for 
Nonroad  Engine  and  Vehicle  Standards" 
(secticm  209(e)  rule)  that  sets  forth 
several  definitions,  as  explained  below, 
and  the  authorization  criteria  EPA  must 
consider  before  granting  California  an 
authorization  to  enforce  any  of  its 
noiu'oad  engine  standards.'  As 
described  in  the  section  209(e)  rule,  in 
order  to  be  deemed  "consistent  with 
this  section".  California  standards  and 
enforcement  procedures  must  be 
consistent  with  section  209.  In  order  to 
be  consistent  with  section  209 
California  standards  and  enforcement 
procedures  must  reflect  the 
requirements  of  sections  209(a), 
209(e)(1),  and  209(b).  Section  209(a) 
prohibits  states  from  adopting  or 
enforcing  emission  standards  for  new 
motor  vehicles  or  new  motor  vehicle 
engines.2  Section  209(e)(1)  identifies  the 


>  See  59  FR  36969.  luly  20. 1994  (to  be  codified 
at  40CF.R.  part  85.  subpart  Q.  §§85.1601-85.1606). 
This  Hnal  rule  titled  "Air  Pollution  Control; 
Preemption  of  State  Regulation  for  ^4onroad  Engine 
and  Vehicle  Standards"  was  proposed  at  56  FR 
45866.  Sept.  6. 1991.  along  with  a  "Proposed 
Decision  of  the  Administraton  Opportunity  for 
Public  Hearing"  at  56  FR  45873.  Sept.  6, 1991. 

'EPA  believes  CARB's  authorization  request  iior 
utility  and  lawn  and  garden  equipment  eogioes 
below  25  horsepower  does  not  raise  an  issue  with 
regard  to  whether  such  engines  are  motor  vehicles. 
EPA  anticipates  that  in  future  CARB  authorization 
reouetts  invoK-ing  larger  horsepower  engines  EPA 
will  utilize  both  its  definitionc  of  motor  vehicles 
and  nonroad  engines  to  re*ol««  this  issue. 


categories  preempted  from  state 
regulation.  As  stated  above,  the 
preempted  categories  are  (a)  new 
engines  which  are  used  in  construction 
equipment  or  vehicles  or  used  in  farm 
equipment  or  vehicles  and  which  are 
smaller  than  175  horsepower,  and  (b) 
new  locomotives  or  new  engines  used  in 
locomotives.  The  section  209(e)  rule 
defines  construction  equipment  or 
vehicle  to  mean  "any  internal 
combustion  engine-powered  machine 
primarily  used  in  construction  and 
located  on  commercial  construction 
sites.  The  section  209(e)  rule  defines 
farm  equipment  or  vehicle  to  mean  "any 
internal  combustion  engine-powered 
machine  primarily  used  in  the 
commercial  production  and/or 
commercial  harvesting  of  food,  fiber, 
wood,  or  commercial  organic  products 
or  for  the  processing  of  such  products 
for  further  use  on  the  farm.  The  section 
209(e)  rule  defines  "primarily  used"  to 
mean  "used  51  percent  or  more." 
Therefore,  California's  proposed 
emission  regulations  would  be 
considered  inconsistent  with  section 
209  if  they  applied  to  these  permanently 
preempted  categories.  Additionally,  the 
section  209(e)  rule  requires  EPA  to 
review  nonroad  authorization  requests 
under  the  same  "consistency"  criterion 
that  it  reviews  motor  vehicle  waiver 
requests.  Under  section  209(b)(1)(C),  the 
Administrator  shall  not  grant  California 
a  motor  vehicle  waiver  if  she  finds  that 
California  standards  and  accompanying 
enforcement  procedures  are  not 
consistent  with  section  202(a)  of  the 
Act.  California's  nonroad  standards  are 
not  consistent  with  section  202(a)  if 
there  is  inadequate  lead  time  to  permit 
the  development  of  technology 
necessary  to  meet  those  standards, 
giving  appropriate  consideration  to  the 
cost  of  compliance  withfh  that  time 
frame.  Additionally,  California's 
nonroad  accompanying  enforcement 
procedures  would  be  inconsistent  with 
section  202(a)  if  the  Federal  and 
California  test  procedures  were 
inconsistent,  that  is,  manufacturers 
would  be  unable  to  meet  both  the  State 
and  Federal  test  requirements  with  one 
test  vehicle  or  engine. 

Once  California  has  been  granted  an 
authorization,  under  section  209(e)(2), 
for  its  standards  and  accompanying 
enforcement  procedures  for  a  category 
or  categories  of  equipment,  it  may  adopt 
other  condiUons  precedent  to  initial 
retail  sale,  titling  or  registration  of  the 
subject  category  or  categories  of 
equipment  without  the  necessity  of 
receiving  further  EPA  authorization. 

By  letter  dated  December  27. 1990, 
CARB  submitted  to  EPA  a  request  that 
EPA  authorize  California  to  adopt 


regulations  for  standards  and  te<t 
procedures  for  1994  and  subsequent 
calendar  year  utility  and  lawn  and 
garden  engines  and  vehicles.  On  - 
September  6, 1991  EPA  isaied  a 
"Proposed  Dedsion  of  the 
Administrator,  Opportunity  for  Public 
Hearing."  ^  By  today's  action  EPA  is 
offering  an  additional  opportiuiity  for 
pubUc  hearing  and  written  comment  on 
CARB's  utility  engine  authorization 
request.  By  a  decision  dated  December 
18, 1992.  CARB  changed  the  affected 
model  year  to  1995.  By  letter  dated 
September  9, 1994,  CARB  submitted  a 
revised  authorization  request  for  waiver 
of  federal  preemption  describing,  among 
other  things,  which  categories  of 
equipment  would  be  subject  to  its 
regulations.  These  regulations  which 
apply  to  all  gasoline,  diesel,  and  other 
fueled  nonroad  equipment  engines  25 
horsepower  and  under,  with  the 
exceptions  noted  in  CARB's  request: 

a.  Establish  exhaust  emission 
standards  for  engines  produced  between 
December  31 ,  1994  and  the  end  of  the 
1998  model  year,  measured  in  grams  per 
brake-horsepower-hour  (g/bhp-hr), 
based  on  total  engine  displacement  and 
whether  the  equipment  is  handheld  or 
non-handheld. 

b.  Establish  a  second  tier  of  exhaust 
emission  standards  for  1999  and 
subsequent  model  year  utility  engines. 

c.  Require  certification  of  engines 
including  compliance  test  prot^ures 
and  assembly-line  quality  audit  test 
procedures. 

d.  Require  that  commencing  with  the 
year  1999  replacement  engines  for 
equipment  built  prior  to  1995  comply 
with  the  1995  model  emission 
regulations. 

e.  Establish  a  labeling  requirement. 

f.  Require  manufacturers  to  provide  a 
two  year  emissions  warranty. 

Subsequent  to  CARB's  adoption  of  its 
new  utility  and  lawn  and  garden 
standards  and  test  procedures,  EPA 
proposed  standards  and  test  procedures 
for  similar  horsepower-sized  equipment 
on  May  16,  1994.'»  EPA  expects  this 
prop>osed  rule  to  become  final  in  May 
1995.  Under  the  proposed  rule  noted 
above  EPA's  standards  and  test 
procedures  were  proposed  to  commence 
on  August  1, 1996.  Because  EPA's 
standards  and  test  procedures  are  not 
yet  final,  EPA  does  not  expect  CARB's 


'  56  FR  4S873.  Sept.  6. 1991.  A  heariqg  was  held 
on  September  20. 1991  for  both  CARB's  utility 
engine  authorization  request  and  EPA's  proposed 
Section  209(e)  regulation.  No  rinal  EPA  decision 
was  made  regarding  CARB's  utility  engine 
authorization  request. 

'  "Control  of  Air  Pollution:  Emission  Standards 
for  New  ^4onroad  Spaifc-lgnition  Engines  at  or 
Below  19  Kilowatts"  at  59  FR  25399.  Mav  16.  19>H. 
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utility  and  lawn  and  garden  standards 
and  test  procedures  to  be  compared  to 
EPA's  proposed  standards  and  test 
procedures  for  purposes  of  this 
authorization  request.  However.  EPA 
invites  comment  on  this  reasoning  and 
comment  on  any  comparison  between 
CARB's  utility  engine  regulation  and 
EPA's  proposed  regulation  regarding 
similar  horsepower-sized  equipment 
and  how  it  may  afliact  today's 
authorization  consideration. 

California  states  in  its  September  9, 
1994  letter  that  it  has  determined  that 
its  standards  for  utility  and  lawn  and 
gsfden  equipment  engines  are,  in  the 
aggregate,  at  least  as  protective  of  the 
public  health  and  welfare  as  the 
applicable  Federal  standards.  Further, 
Califomia,  referencing  its  December  27. 
1990  letter,  states  that  it  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions.  Finally. 
Califomia  states  that  its  standards  and 
test  procedures  are  consistent  with 
section  209  of  the  Act.  California's 
request  will  be  considered  according  to 
the  criteria  for  an  authorization  request 
as  set  forth  in  the  se<:tion  209(e) 
regulation.'  Any  party  wishing  to 
present  testimony  at  the  hearing  or  by 
written  comment  should  address,  as 
explained  in  the  section  209(e)  rule,  the 
following  issues: 

(1)  Whether  California's 
determination  that  its  standards  are  at 
least  as  protective  of  public  health  and 
welfare  as  applicable  Federal  standards 
is  arbitrary  and  capricious; 

(2)  Whether  California  needs  separate 
standards  to  meet  compelling  and 
extraordinary  conditions;  and. 

(3)  Whether  California's  standards 
and  accompanying  enforcement 
procedures  are  consistent  with  (i) 
section  209(a).  which  prohibits  states 
from  adopting  or  enforcing  emission 
standards  for  new  motor  vehicles  or 
engines,  (ii)  section  209(e)(1),  which 
identifies  the  categories  preempted  from 
state  regulation,  and  (iii)  section  202(a) 
of  the  Act. 

11.  Public  Participation 

If  the  scheduled  hearing  takes  place, 
it  will  provide  an  cpjiortunity  for 
interested  parties  to  state  orally  their 
views  or  arguments  or  to  provide 
pertinent  information  regarding  the 
issues  as  noted  above  and  further 
explained  in  the  section  209(e)  rule. 
Any  party  desiring  to  make  an  oral 
statement  on  the  record  should  Tile  ten 
(10)  copies  of  its  proposed  testimony 


*  "Air  Pollution  Control;  Preemption  of  Stat* 
Regulation  for  Nonroad  Engine  and  Vehicle 
Sumlard*"  at  39  FR  36969.  |uly  20,  1994  (to  b« 
codiried  at  40  CF.R.  pan  89.  lubpart  Q.  &§  BVIflOl- 
ss.isoeL 


and  other  relevant  material  along  with 
its  request  for  a  hearing  with  the 
Director  of  EPA's  Manufacturers 
Operations  Division  at  the  Director's 
address  listed  above  not  later  than 
November  28. 1994.  In  addition,  the 
party  should  submit  50  copies,  if 
possible,  of  the  proposed  statement  to 
the  presiding  officer  at  the  time  of  the 
hearing. 

In  recognition  that  a  public  hearing  is 
designed  to  give  interested  parties  an 
opportunity  to  participate  in  this 
proceeding,  there  are  no  adverse  parties 
as  such.  Statements  by  participants  will 
not  be  subject  to  cross-examination  by 
other  participants  without  special 
approval  by  the  presiding  officer.  The 
presiding  ofHcer  is  authorized  to  strike 
from  the  record  statements  which  he 
deems  irrelevant  or  repetitious  and  to 
impose  reasonable  limits  on  the 
duration  of  the  statement  of  any 
participant. 

If  a  hearing  is  held,  the  Agency  will 
make  a  verbatim  record  of  the 
proceedings.  Interested  parties  may 
arrange  with  the  reporter  at  the  hearing 
to  obtain  a  copy  of  the  transcript  at  their 
own  expense.  Regardless  of  whether  a 
public  hearing  is  held,  EPA  will  keep 
the  record  open  until  January  11, 1994. 

Persons  with  comments  containing 
proprietary  information  must 
distinguish  such  information  from  other 
comments  to  the  greatest  extent  possible 
and  label  it  as  "ConHdential  Business 
Information."  To  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket,  submissions  containing 
such  information  should  be  sent  directly 
to  the  contact  person  listed  above  and 
not  to  the  public  docket.  If  a  person 
making  comments  wants  EPA  to  base  its 
Tinal  decision  in  part  on  a  submission 
labeled  as  confidential  business 
information,  then  a  non-confidential 
version  of  the  document  which 
summarizes  the  key  data  or  information 
should  be  placed  in  the  public  docket. 
Inforination  covered  by  a  claim  of 
conndentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  by  the 
procedures  set  forth  in  40  CFR  part  2. 
If  no  claim  of  conHdentiality 
accompanies  the  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  person  making  comments. 

Dated:  November  1, 1994. 

Itidiard  D.  Wilson, 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

(FR  Doc  94-27648  Filed  11-7-94;  8:45  am] 
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Proposed  Settiennent;  Source  Cetegory 
List  Litigation 

AQENCV:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Proposed  Settlement; 
Request  for  Public  Comment. 

SUMMIARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act  ("Act"), 
notice  is  hereby  given  of  a  proposed 
settlement  of  Natural  Resources  Defense 
Council,  Inc.,  v.  U.S.  Envimnmental 
Protection  Agency,  No.92-1415  (D.C. 
Or). 

The  case  involves  a  challenge  to  the 
Initial  List  of  Categories  of  Sources 
under  section  112(c)(1)  of  the  Clean  Air 
Act  Amendments  of  1990  published  by 
EPA  in  the  Federal  Register  on  July  16, 
1992  at  57  FR  13.576  (1992).  The 
proposed  settlement  relates  to  the 
exclusion  of  utility  boilers  ht)m  the 
Initial  List. 

For  a  period  of  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
EPA  or  the  Department  of  Justice  may 
withhold  or  withdraw  consent  to  the 
proposed  settlement  if  the  comments 
disclose  facts  or  circumstances  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Copies  of  the  settlement  are 
available  from  Phyllis  Cochran,  Air  and 
Radiation  Division  (2344),  Office  of 
General  Counsel,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  S.W.. 
Washington.  D.C.  20460.  (202)  260- 
7606.  Written  comments  should  be  sent 
to  Patricia  A.  Embrey  at  the  above 
address  and  must  be  submitted  on  or 
before  December  8, 1994. 

Dated:  November  1, 1994. 
lean  C  Nelson. 
General  Counsel. 
|FR  Doc  94-27649  Filed  11-7-94;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1042-OR] 

Georgia;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AQENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Georgia,  (FEMA-1042-DR),  dated 
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October  19, 1994,  and  related 
determinatioas. 

EFFECTIVE  DATE:  October  28, 1994. 
FOn  FURTHER  INFORMATION  CONTACT: 
Pauline  C  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  10472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of 
Georgia  dated  October  19, 1994,  is 
hereby  amended  to  include  Public 
Assistance  in  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declAration  of  October 
19, 1994: 

The  counties  of  Bryan,  Chatham,  Decatur, 
EfTingham,  Grady,  and  Tift  for  Public 
Assistance  (already  designated  for  Individual 
Assistance.) 

The  counties  of  Brooks,  Bullodi,  Clinch, 
Colquitt,  Thomas,  Worth  for  Individual 
Assistance  and  Public  Assistance. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Richard  W.  Krimm, 

Associate  Director,  Response  and  Recovery 

Directorate. 

[FR  Doc  94-27636  Filed  11-7-94;  8:45  am) 
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[FEMA-1041-OR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas. 
(FEMA-1041-DR),  dated  October  18. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  November  1, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pauline  C.  Campbell,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agoicy, 
Washington.  DC  20472.  (202)  646-3606. 
SUPPLEMENrARV  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18. 1994,  is  hereby 
amended  to  include  Public  Assistance 
in  the  following  areas  among  those  areas 
determined  to  have  been  adversely 
affiscted  by  the  catastro]^  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  October  18. 1994: 

The  counties  of  Fayette,  Grimes.  Hairis, 
Jackson,  Lavaca.  Liberty,  Matagorda. 
Montgomery,  San  Augustine,  San  Jacinto, 
Trinity,  Walker.  Waller,  and  Wharton  for 
Public  Assistence  (Alreedy  designated  far 
Individual  Assiatanoa.) 


(Catak)g  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Ridiard  W.  Krimat, 

Associate  Director,  Response  and  Recovery 
Directorate. 

IFR  Doc  94-27637  Filed  11-7-94;  8:45  am] 
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[FEMA-1041-DR] 

Texas;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnoH:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Texas. 
(FEMA-1041-DR).  dated  October  18. 
1994,  and  related  determinations. 
EFFECTIVE  DATE:  October  28,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Pauline  C  Campbell.  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472,  (202)  646-3606. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Texas 
dated  October  18. 1994,  is  hereby 
amended  to  include  the  following  areas 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of 
October  18, 1994. 

Lavaca  and  DeWitt  Counties  for  Individual 
Assistance. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Richard  W.  Kiimni, 

Associate  Director,  Response  and  Recovery 
Directorate. 

[FR  Doc.  94-27638  Filed  11-7-94;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Community  Bancishares,  Inc.,  el  aL; 
Formations  of;  Acquisilions  t>y;  and 
Mergers  of  Bank  Holdbig  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  R^ulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  fwth  in  section  3(c)  of  the  Act 
(12U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 


processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  2, 1994. 

A.  Federal  Reserve  Bank  of  Dallas 
(Ganie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Community  Bancshares,  Inc.,  Katy, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Community 
Bancshares  of  Delaware,  Inc. 
Wilmington,  Delaware,  and  thereby 
indirectly  acquire  Community  Bank. 
Katy,  Texas.  In  connection  with  this 
application  Community  Banchares  of 
Delaware.  Inc..  Wilmington,  Delaware 
has  applied  to  become  a  bank  holding 
company. 

2.  Boxton  Corporation  Employees' 
Stock  Ownership  Plan,  Whitesboro, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  27.42  percent  of 
the  voting  shares  of  Tlie  Roxton 
Corporation.  Whitesboro.  Texas,  and 
thereby  indirectly  acquire  The  First 
State  Bank,  Roxton,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2, 1994. 
Jennifer  ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-27617;  Filed  11-7-94;  8:45  am) 
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First  Qrayson  Bancshares,  Inc., 
Employee  Stock  Ownership  Plan,  et 
al.;  Change  in  Bank  Control  Notk^ 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  112  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41}  to  acquire  a  hank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
notices  have  been  accepted  for 
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f)roc8ssin^.  th«y  will  also  be  available 
or  inspection  at  the  ofRces  of  the  Board 
of  Covemors  laterested  persons  may 
express  their  \<iaws  in  writing  to  the 
Reiserve  Bank  indicated  for  that  notice 
or  to  the  ofTicvsof  the  Board  of 
Governors.  Comments  must  be  received 
not  later  than  November  22.  1994. 

A.  Federal  R<-serve  Bank  of  Dallas 
(Genie  D.  Short  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  First  Cn\non  Bancshares.  Inc., 
Employee  Siofk  Ownership  Plan, 
Whitesbon    Tf  kae;  to  acquire  an 
additional  1 1 .64  percent,  for  a  total  of 
15.82  percent.  <>f  the  voting  shares  of 
First  Grayson  Bancshares.  Inc., 
Whitesboro  T«XdS,  and  thereby 
indirectly  erquire  Security  Bank  of 
Whitesboro  W.-rjtesboro.  Texas. 

2.  Metrvple%  North  Bancshares,  Inc., 
Employee  Slock  'Ownership  Plan. 
Whitesborp  Tej(AS,  to  acquire  and 
additional  3  Cl  percent,  for  a  total  of 
17.54  percent  o!  the  voting  shares  of 
Metroplex  North  Bancshares.  Inc.. 
Whitesboro,  Texas,  and  thereby 
indirectly  acquire  The  First  Bank  of 
Cleste,  Cleste,  Texas. 

B.  Federal  Reserve  Bank  of  Cleveland 
(John  I.  Wixted,  Jr..  Vice  President)  1455 
East  Sixth  Street.  Cleveland.  Ohio 
44101: 

1.  F.  Preston  Farmer,  London, 
Kentucky;  to  retain  12.34  percent  of  the 
voting  shares  of  First  National  London 
Bankshares  Corp..  London,  Kentucky, 
and  indirectly  acquire  First  National 
Bank  and  Trust  Company,  London. 
Kentucky. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  2. 1994. 
JemiifBr  J.  Johason. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-27618;  Filed  11-7-94;  8:45  am) 
■iLUNa  cooc  uio-ei-^ 


Saban,  S.A.,  Marina  Bay.  Gibraltar, 
RNYC  Holdings  Limited,  Marina  Bay. 
Gibraltar,  and  Republic  New  York 
Corporation,  Njw  York,  New  York; 
Application  to  Engage  in  NonkMnking 
Acthrities 

Saban.  S.A..  Marina  Bay.  Gibraltar. 
RNYC  Holdings  Limited.  Marina  Bay, 
Gibralter,  and  Republic  New  York 
Corporation,  New  York.  New  York, 
(together.  Applicant),  have  applied 
pursuant  to  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  (BHC  Act)  and  §  225.23(a)(3) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(3))  to  engage  de  novo  through 
a  wholly  owned  subsidiary.  Republic 
New  York  Securities  Corporation.  New 
York,  New  York  (Company),  a  futures 


commission  merchant  (FCM)  registered 
under  the  Commodity  Exchange  Act  (7 
U.S.C.  §  1  et  seq).  in  executing  and 
clearing,  clearing  without  executing, 
executing  without  clearing,  purchasing 
and  selling  through  the  use  of  omnibus 
trading  accounts,  and  providing 
investment  advisory  services  with 
regard  to  futures  and  options  on  futures 
on  financial  and  nonfinancial 
commodities  that  previously  have  been 
approved  by  the  Board  and  to  engage  in 
FCM  activities  only  through  omnibus 
trading  accounts  with  regard  to  the 
following  contracts  that  have  not 
previously  been  approved  by  the  Board: 
Copper  Grade  A  Futures  and  Options  on 
Copper  Grade  A  Futures  on  the  London 
Metal  Exchange  Limited.  Applicant 
proposes  to  conduct  these  activities 
throughout  the  United  States  and  the 
world. 

Section  4((  li8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is.  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229. 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (January  5, 
1984). 

Applicant  maintains  that  the 
proposed  activities  are  closely  related  to 
banking  or  managing  or  controlling 
banks.  Except  as  noted  below,  the  Board 


previously  has  approved  acting  as  a 
futures  commission  merchant  in 
executing  and  clearing  the  proposed 
commodity  contracts.  See  Bank  of 
Montreal,  79  Federal  Reserve  Bulletin 
1049  (1993);  J.P.  Morgan  &  Company 
Incorporated,  80  Federal  Reserve 
Bulletin  151  (1994)  [Morgan)-.  SR  Letter 
No.  93027  (nS)(May  21,  1993).  The 
Board  also  has  approved  providing  a 
combination  of  advisory  services 
regarding  nonfmancial  commodity 
derivatives  and  acting  as  an  FCM  in  the 
execution  and  clearance  of  these 
derivatives.  See  Morgan;  Caisse 
Nationale  de  Credit  Agricole  S.A..  80 
Federal  Reserve  Bulletin  552  (1994); 
Societe  Generale,  80  Federal  Reserve 
Bulletin  649  (1994). 

The  Board  has  not  approved  the 
trading  of  any  contracts  on  the  London 
Metals  Exchange  Limited  (LME). 
Applicant  maintains  that  providing 
FCM  services  with  regard  to  these 
contracts  is  closely  related  to  banking 
because  the  Board  has  approved  similar 
copper  contracts  on  exchanges  that 
operate  in  a  manner  similar  to  the  LME. 

Applicant  proposes  to  conduct  the 
proposed  activities  in  a  manner 
consistent  with  what  the  Board 
approved  in  the  Societe  Generale  order 
in  that  Company's  customers  would 
include  managed  commodity  funds  (or 
commodity  pools),  but  neither 
Applicant  nor  Company  would  sponsor, 
own,  or  otherwise  be  affiliated  with  a 
commodity  fund  (or  commodity  pool)  in 
the  United  States  without  Federal 
Reserve  approval. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
pubHc  by  promoting  competition. 
Applicant  also  believes  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  customers. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 


presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  conunents  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
D.C  20551.  not  later  than  November  22, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

'This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  2, 1994. 

Jeimifier  J.  Johnson. 

Depu  ty  Secretary  of  the  Board. 

[FR  Doc.  94-27619;  Filed  11-7-4;  8:45  am) 
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Sttawmut  National  Corporation,  et  al.; 
Acquisitions  of  Companies  Engaged  in 
Permissible  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 


''  ovemors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  November  22, 1994. 

A.  Federal  Reserve  Bank  of  Boston 
(Robert  M.  Brady.  Vice  Pretudent)  600 
Atlantic  Avenue.  Boston.  Massachusetts 
02106: 

1.  Shawmut  National  Corporation, 
Hartford,  Connecticut;  to  acquire 
Northeast  Federal  Corp..  Hartford. 
Connecticut,  and  indirectly  acquire 
Northeast  Savings,  F.A.,  Hartford, 
Connecticut,  and  thereby  engage  in 
owning,  controlling  and  operating  a 
savings  association  that  engages  only  in 
deposit-taking  activities  and  lending 
and  other  activities,  pursuant  to  subpart 
Cof§  225.25(b)(9)  of  the  Board's 
Regulation  Y.  These  activities  will  be 
conducted  in  Connecticut, 
Massachusetts,  and  upstate  New  York. 

B.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr..  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261: 

1.  Southern  National  Corporation, 
Lumberton,  North  Carolina;  to  acquire 
BB&T  Financial  Corporation,  Wilson. 
North  Carolina,  and  thereby  engage  in 
community  development  activities,  in 
the  form  of  equity  investments  in  rental 
real  estate  projects  which  will  qualify 
for  the  low-income  housing  credit  under 
section  42  of  the  Internal  Revenue  Code 
of  1986.  pursuant  to  §  225.25(b)(6}  of 
the  Board's  Regulation  Y. 


C  Federal  Reserve  Bank  of 
Minneapolis  Games  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
^Minneapolis,  Minnesota  55480: 

I.  Security  Bichland  Bancorporation, 
Miles  City,  Montana;  to  engage  in 
general  insurance  activities  through  the 
Hansen-Lawrence  Agency.  Inc., 
Worden,  Montana,  pursuant  to  § 
225.25(b)(8)(iv)  of  the  Board's 
Regulation  Y.  Applicant  intends  to 
conduct  the  following  insurance 
activities:  commercial  property  and 
casualty  insurance,  surety  bonds,  crop 
and  hail  insurance,  workmen's 
compensation,  individual  property  and 
casualty,  federal  crop  insurance,  and 
life,  accident,  and  health  insurance. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  2, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-27616;  Filed  11-7-94;  8;45  ami 
BIUMO  COOE  at10-01-F 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976.  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  tiensactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transactions  Granted  Early  Termination  Between:  10/17/94  and  10/28/94 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Cyrus  Tang,  Usinor  Sacilor,  Interstate  Steel  Co 

YamxMjth  Capital  Partners,  LP.,  Tt)e  Gates  Corporation,  Cfieyenne  Mountain  Conference  Resort,  Ltd 


PMNNo. 


94-2189 
95-0012 


Date 
terminated 


10/17/94 
10/17/94 


UMI 
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Transactions  Granted  Early  Termination  Between:  10/17/94  and  10/28/94— Continued 


Name  ol  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Apollo  Reel  Estate  investment  Fund,  LP..  Ctoik  Holdings.  Sugar  House  Development  Partnership 

Qeruyme  Corporation.  BtoSurtace  Tectwiology,  Inc..  Bio  Surlace  Technotogy,  Inc  

CindnnaM  Gas  &  Electric  Company  (The).  PSI  Resources,  Inc..  PSI  Resources.  Inc „ _ 

PSI  Resources.  Inc..  Oncmnati  Gat  &  Electric  Compeny  (The),  Cincinnati  Gas  &  Electric  Company  (The) 

General  Motors  Corporation,  NATIONAL  Auto^ruckstops  Holdirigs  Corporation,  TA  Holdkigs  Corporation 

Waker  Drug  Company,  E.  S.  Mbtt%.  Jr..  Atoers.  Inc  

Wellcome  pic.  Lynx  Therapeutics.  Inc.,  Lynx  Therapeutict,  Inc . 

ARA  Group,  Inc.  (The.  Harry  M.  Stevens  Holding  Corpi.  »mrf  M.  Stevens  HoWng  Corp  

James  E.  Fone«,  Bel  Atlantic  Corporation.  Vision  Energy  Resources,  Inc  _ _ 

MosvoW  Shipping  AS  Kemper  Corporation.  Galaxy  Offshore,  Inc  .'. 

HSBC  Holdings,  pic.  Rol)ert  E.  Ro»».  R  «  H  Developmenl  Corp 

Bahrain  Intemalionai  Bank  (E.C.).  Grand  MeaopoMan  Pubic  Limited  Company.  Burger  King  Corporation 

Peter  Munk.  Chevron  Corporabon.  Chevron  U.S.A.  Inc.  and  Chevron  Pipe  Line  Compeny 

Atlantic  Foundation  (The),  Uniled  Meridiair  Corporation.  UrWted  Meridian  Corporation  .. 

Science  ApplKations  International  CorporatKxi.  Ideas,  Inc,  Ideas,  Inc „ . 

Jannock  Limited,  Bird  Corporation.  Bird  Incofporated  

HSBC  HoWings  pte.  David  J.  Hunter.  Jr..  R  4  H  Developmenl  Corp „ . 

Plains  Petroleum  Company.  Anadarko  Petroleum  Corporelion,  Anadarko  Petroleum  Corporation 

Centre  Capital  Investors  LP.,  Aknac's  Inc..  Almac's ™.. ^ ,. 

Mr.  Jean  Coutu.  Fievco  D.S.,  Inc..  Hook-SupeRx.  Inc . 


Caiifomta  Energy  Company.  Inc.,  Magma  Power  Company,  Magma  Power  Company  

Danaher  Corporation.  Samara  Finance.  S  A..  DCI  Consolidated  Industries.  Inc  

ATAT  Corp..  Sterling  Cellular  Holdkigs  Limited  Partemsti0.  Arkansas  Cellular  Limited  Partnership  .. 

Jeflerson  Smurfit  Group  pic.  Jefferson  SmurM  Corporation.  Jefferson  SmurlH  Corporation _„ ._ 

Manm  J.  Wygod.  Men*  &  Co.,  Inc.,  Synetic.  Inc  „ _ 

Insigma  Financial  Group.  Inc..  American  Express  Company.  Alegiance  RaaRy  Group,  Inc  

Babbages,  Inc.  Software  Etc.  Stores,  Inc..  Software  Eto.  Stores,  Inc  ..... 

Software  Etc.  Stores.  Inc.,  Babbage's  IfK.,  Babbage's  Inc  ._ :. . ; ; 

Leonard  Riggio.  S£S«  Hotdmgs,  Inc.,  SES/B  HoWmgs.  Inc 

Vendex  InterneOonaJ  N.V.  (a  Dutch  company).  SES/B  HoWings.  Inc.,  SES/B  HokJings,  Inc 

Chutib  Corporation  (The),  Alexarxler  &  Alexander  Servicas  Inc..  Alexander  &  Alexander  Services  Inc 

BMC  West  Corporation,  Jack  8.  Curan  and  Irene  W.  Curran.  husband  and  wile.  Henry  Bacon  BvOding  Mate- 

nals.  Inc _ „ „. 

Century  Communications  Corp..  RSA  Cellular  Company,  RSA  Celular  Corripany  

RaifTex  Inc..  Canadwui  National  Railway  Company,  Central  Vermont  Railway  Inc 

Coventry  Corporation.  Southern  Health  Management  Corporation,  Southern  Health  Management  Corporation  .. 

Casirx}  SCA.  EcKvard  I  Stemheb.  Henry  Lee  Company 

Philips  Electronics  N.  V  .  Island  Settlement  Tmst  (a  Bahoman  trust).  Island  Trading  Company.  Inc 

AmeriHealth.  Inc..  Champiflo  Healthcare  Corporation,  Champwn  Healthcare  Corporation 

Lincokwhtre  Equity  Fund.  LP.,  Scott  Chmery.  L  &  S  Resewch  Coqxxanon „ 

Peter  Kiewit  Sons'.  Inc.  Bark  Lee  Yee  and  Stella  C.  Yea,  Twin  County  Trans  Video,  Inc  

Head  Insurance  Investora  L.P.,  Integon  Life  Partners  LP.,  Marketing  One  Financial  Corporation „„ 

J.W.  Family  Trusts  Nos.  1-20.  Integon  Lite  Partners  LP.,  Rubicon  Asset  Group  Corporatton 

EWI.  Inc,  AB  Volvo.  Volvo  GM  Heavy  Truck  Corporation  

WSFS  Financial  Corporation,  Providential  Corporation,  Providential  Corporatkm  

Iowa  Health  System.  St.  Luke's  Methodist  Hospital.  St.  Luke's  Methodist  Hospital  ..... 

Gannett  Co.,  IrK.,  Arkansas  Tetevtsion  Company,  Arkansas  Television  Company  

Korea  Mobile  TelecommunicatKKis  Corporation,  Indum.  Inc.,  hxjtum.  Inc  

Amencan  Financial  Corporation,  Guaranty  Reassurance  Corporation,  Western  Pacifk:  Life  Insurance  Cornpiany 

RonaW  O.  Perelman.  Mark  GoWman,  M.  G.  Industnes  Inc..  Eastpak  Inc _ 

Jeffrey  H.  Smulyan.  Gordon  Gray  InevocaWe  Living  Trust.  Summit  Broadcasting  Holdng  Company 

Triarc  Companies.  Inc..  CS  HokJing.  Long  John  Silver's  Restaurants.  Inc  _ 

Sisters  of  the  Sorrowful  Mother  Generalafe,  Inc..  Wheaton  Franciscan  Services,  Inc.  WFSI  Fok  Valley,  Inc 

•  Wheaton  Franciscan  Sennces.  Inc.  Sisters  of  the  Sorrowful  Mother  Generalate.  Inc  Mercy  Medk»l  Center  of 

Oshtosh.  Inc  

Berjaya  Group  Bertwd  Charles  and  Mary  Robins  Dunhanvflush  Inc  

Warburg  Pincus  kivestors,  LP.,  Go**  &  EMs  Company.  Grubb  A  EMs  Company 

So*«hem  National  Corporatnn,  Prime  Rate  Premium  Finance  Corporation.  Inc,  Prime  Rate  Premium  Finance 

Corporatioa  IrK _ „„ _ 

E-Z  Serve  Corporation,  The  Kroger  Co.  Time  Saver  Stores.  Inc 

Host  Mamott  Corporation,  MRI  Business  Properties  Fund.  Ud.,  Dallas  Ouomm  Marriott  HoW  

Warburg  Pincus  Investors.  LP..  PS  Stores  Acqusition  Corp.  (Joint  Venture).  PS  Stores  Acquisitwn  Corp. 

(Joint  Venture) 

Alexander  M.  Vik,  Armco  Inc.  Northwestern  Natonel  Holding  Corrpany.  Inc  IIZIIIZ. ™ZZ!!II!!™ZI 

Eaton  Corporatwn,  Walter  S.  McPhaH,  Lectron  Products.  Inc  

MLGA  Fund  II,  LP.,  Stuart  Entertainment,  Inc..  Stuart  Entertainment.  Inc _ ~. 

Longview  Fibre  Company,  John  Hancock  Mutual  Life  Insurance  Company,  John  Hancock  Mutual  Life  insur- 
ance Compeny  „ 

Hombeck  Offshore  Services.  Inc..  Oil  &  Gas  Rental  Services,  Inc.,  Oil  &  Gas  Rental  Services.  Inc  "Z™!!ZI 

Alieo  Signal.  Inc.,  Textron  Inc..  Avco  Corpaation „. 

Commercial  Metals  Company,  Owen  Steel  Company,  mc,  Owen  Steel  Corripany,  Inc  ... 


PMNNa 


95-0033 
94-2238 
94-2262 
94-2263 
94-2268 
94-2293 
95-0003 
95-0005 
9&-0008 
95-0014 
95-0015 
95-0017 
95-0020 
95-0021 
95-0026 
95-0057 
95-0070 
95-0047 
96-0063 
94-2251 
95-0035 
95-0049 
95-0006 
95-0016 
95-0022 
95-0025 
96-0027 
95-0028 
95-0042 
95-0043 
95-0050 

95-0058 
96-0040 
96-0060 
96-0061 
95-0064 
95-0071 
95-0085 
95-0088 
95-0096 
95-0104 
95-0105 
95-0106 
95-0112 
95-0052 
95-0052 
95-0066 
95-0068 
95-0077 
95-0079 
94-2250 
94-2271 

94-2272 

94-2295 
95-0024 

95-0030 
95-0089 
95-0102 

95-0111 
94-2256 
94-2301 
95-0048 

95-0081 
96-0113 
94-1440 
94-2297 


Dale 
terminated 


(VI 7/94 
»ia/94 
0/18/94 
0/18/94 
0/18/94 
0/18/94 
0ri8«4 
0/18/94 
0/18/94 
0/18/94 
0/18/94 
0/18/94 
Q/18/94 
0/18/94 
0/18/94 
0/18/94 
0/18/94 
0/19/94 
0/19/94 
0/20/94 
0/20/94 
0/20/94 
0/21/94 
0/21/94 
0/21/94 
0/21/94 
0/21/94 
0/21/94 
0/21/94 
0/21/94 
0/21/94 

0/21/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/94 
0/24/95 
0/25/94 
Q/25«5 
0i^5/94 
0/25/94 
0/2S/94 
0ir25/94 

0/26/94 

111/26/94 
0/26/94 
0/26m 

0/26/94 
0/26/94 
0/26/94 

0/26/94 
0/26/97 
0/27/94 
0/27/94 

0/27/94 
0/27/94 
0/28/94 
0/28/94 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


Owen  Steel  Company,  Inc..  South  Carolina  Steel  Corporation,  South  Carolina  Steel  Corporation 

Sanyo  Electric  Co.,  LkJ.,  Newco,  Newco  ..._ 

Morgan  Stanley  Real  Estate  Fund.  LP.  (The),  Chase  Manhattan  Corporatwn  (The).  Chase  Maiiiiattan  Bariic' 

N.A.(The) - _ 

USX  Corporation,  Unocal  Corporatk)n,  Unton  Oil  Company  of  Califomia 

Unocal  Corporatkw,  USX  Corporation,  Marathon  Oil  Comparjy 

AXA,  The  Equitable  Companies  Incorporated,  The  Equitable  Companies  Incorporated „ 

Frederick  A.  Landman,  PanAmSat  Corporation,  PanAmSat  Corporatkxi _ „ 

Allen  B.  Shaw,  Sumner  M.  Redstone,  Viacom  Broadcasting  West  Inc _ „ __ 

Emilk)  Azcarraga  Milmo,  PanAmSat  Corporatk>n,  PanAmSat  Corporatkxi _ 

Ralph  J.  Roberts,  c/o  Comcast  Corporatk>n,  Joint  Venture  Corporatkxi,  Joint  Venture  Corporatkxi  

R&B,  Inc.,  Sun  Distributors,  LP.,  Dorman  Products  Diviskxi „ 

Genstar  Capital  Corporatkxi,  Alcan  Aluminum  Limited  Atean  Aluminum  Corporation  

AT&T  Corp.  (•  AT&T").  AT&T  Monroe  Cellular  Limited  Partnership  ("Monroe")  „„ .' 

Corange  Limited  (a  Bermuda-company).  Gensia,  Inc.,  Gensia,  Inc  

Cellular  Infomnatkxn  Systems,  Inc.,  Century  Telephone  Enterprises,  Inc..  Century  Celkinet  of  Minnesota  RSA 

•6,  Inc . . 

DynCorp,  Cincinnati  BeM  Inc.,  CBIS  Federal,  Inc 

Legg  Mason,  Inc.,  Dean  LeBaron,  Batterymarch  Financial  Management 


PMNNo. 


94-2304 
95-0032 

95-0128 
95-0128 
95-0129 
95-0130 
96-0133 
95-0134 
95-0139 
95-0153 
95-0155 
95-0157 
96-0167 
95-0169 

95-0172 
95-0182 
95-0191 


Date 
terminated 


10/28/94 
10/28/94 

10/28«4 
10/28«4 
10/28/94 
10/28/94 
10/28/94 
10/28/94 
10/28/94 
10/28«4 
10/28/94 
10/28/94 
10/28/94 
10/28«4 

10/28/94 
10/28«4 
10/28«4 


FOR  FURTHER  INFORMATK)N  CONTACT: 
Sandra  M.  Peay,  or  Renee  A.  Horton, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  D.C.  20580  (202)  326- 
3100. 

By  Direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
IFR  Doc.  94-27567  Filed  11-7-94;  8:45  ami 
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[DM.  0-3536] 

Adobe  Systems  Incorporated,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  permits  the  consummation  of  the 
acquisition  of  Aldus  Corporation  by 
Adobe  Systems  Incorporated  and 
requires,  among  other  things,  the  two 
sonware  firms  to  divest  Aldus 
Corporation's  FreeHand  professional- 
illustration  computer  software  and 
name  to  Altsys  Corporation  within  six 
months.  In  addition,  for  ten  years,  the 
order  requires  the  respondents  to  obtain 
Commission  approval  before  acquiring 
any  stock  or  other  interest  in  any  firm 
engaged  in  the  development  or  sale  of 
professional-illustration  software  for  the 
Macintosh  or  Power  Macintosh. 


DATES:  Complaint  and  Order  issued 
October  i8. 1994.' 

FOR  FURTHER  INFORMATION  CONTACT; 
Mary  Lou  Steptoe,  FTC/H-374, 
Washington,  DC  20580.  (202)  326-2556. 

SUPPLEMENTARY  INFORMATION:  On  Friday, 
August  5, 1994,  there  was  published  in 
the  Federal  Register,  59  FR  40023.  a 
proposed  consent  agreement  with 
analysis  In  the  Matter  of  Adobe  Systems 
Incorporated,  et  al.,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  in  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  (Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  divest,  as  set  forth  in  the 
proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  sec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C  45. 18) 

Donald  S.  Gark, 

Secretary. 

IFR  Doc.  94-27568  Filed  11-7-94;  8:45  am] 

BIUMO  CODE  STSO-Ot-M 


[File  No.  902-3304] 

Bee-Sweet,  Inc.,  et  al.;  Proposed 
Consent  Agreement  With  Analysis  to 
Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  K-130. 6th  Street  k  Pennsvlvania 
Avenue,  NW. .  Washington.  DC  20580. 


ACTION:  Proposed  consent  agreement. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
agreement,  accepted  subject  to  final 
Commission  approval,  would  prohibit, 
among  other  things,  a  North  Carolina 
corporation  and  its  officer  from 
representing  that  hee  pollen  products 
are  effective  as  a  cure  or  in  mitigating 
certain  conditions  and  physical 
ailments,  and  from  misrepresenting  the 
existence,  contents,  validity,  results, 
conclusions,  or  interpretations  of  any 
test  or  study. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1995. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580.     - 
FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Waldman,  FTC/New  Yorlc 
Regional,  150  William  S.,  Suite  1300, 
New  York,  N.Y.  10038.  (212)  264-1242. 
SUf>PL£MENTARY  INFORMATION:  Pursuant 
to  Section  6(0  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46  and  Section  2.34  of  the  Commission's 
Rules  of  Practice  (16  CFR  2.34),  notice 
is  hereby  given  that  the  following 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  l)een 
placed  on  the  public  record  for  a  period 
of  sixty  (60)  days.  Public  comment  is 
invited.  Such  comments  or  views  will 
be  considered  by  the  Commission  and 
will  be  available  for  inspection  and 
copying  at  its  principal  oiUce  in 
accordance  with  Section  4.9(b)(6)(iiJ  uf 
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the  Commission's  Rules  of  Practice  (16 
CFR  4.9(b)(6)(ii)). 

Agreement  Coataining  Coiueat  Order  to 
Ceaaeand  Desist 


In  the  Matter  of:  Bee-Sweet.  Inc.  a 
corporation:  and  Benny  G.  Morgan, 
individually  and  as  an  officer  and  director  of 
said  corporation. 

The  Federal  Trade  Commission 
having  initiated  an  investigation  of 
certain  acts  and  practices  of  Bee-Sweet, 
Inc.  a  corporation,  and  Benny  G. 
Morgan,  individually  and  as  an  officer 
of  said  corporation,  hereinafter 
sometimes  referred  to  as  proposed 
respondents:  and  it  now  appearing  that 
proposed  respondents  are  willing  to 
enter  into  an  agreement  containing  an 
order  to  cease  and  desist  from  the  acts 
and  practices  being  investigated. 

It  IS  hereby  agreed  by  ana  between 
proposed  respondents,  and  their 
attorney,  and  counsel  for  the  Federal 
Trade  Commission  that: 

1.  Proposed  respondent  Bee-Sweet. 
Inc.  is  a  corporation  organized,  existing, 
and  doing  business  under  and  by  virtue 
of  the  laws  of  the  Stale  of  North 
Carolina,  with  its  office  or  principal 
place  of  business  located  at  10370 
North,  NC  Highway  150,  Qemmons. 
North  Carolina  27012. 

2.  Proposed  respondent  Benny  G. 
Morgan  is  an  ofBcer  of  said  corporation. 
Individually  and  in  concert  with  others, 
he  formulates,  directs,  and  controls  the 
acts  and  practices  of  corporate 
respondent.  Respondent  Benny  G. 
Morgan's  business  address  is  10370 
North.  NC  Highway  150,  Clemmons, 
North  Carolina  27012. 

3.  Proposed  respondents  admit  all  the 
jurisdictional  facts  set  forth  in  the  draft 
of  complaint  here  attached. 

4.  Proposed  respondents  waive: 

(a)  Any  further  procedural  steps: 

(b)  The  requirement  that  the 
Commission's  decision  contain  a 
statement  of  fmdings  of  fact  and 
conclusions  of  law;  and 

(c)  All  rights  to  seek  judicial  review 
or  otherwise  to  challenge  or  contest  the 
validity  of  the  order  entered  pursuant  to 
this  agreement. 

5.  'Tnis  agreement  shall  not  become 
part  of  the  public  record  of  the 
proceeding  unless  and  until  it  is 
accepted  by  the  Commission.  If  this 
agreement  is  accepted  by  the 
Commission,  it.  together  with  the 
attached  draft  complaint,  will  be  placed 
on  the  public  record  for  a  period  of  sixty 
(60)  days  and  information  in  respect 
thereto  publicly  released.  The 
Commission  thereafter  may  either 
withdraw  its  acceptance  of  this 
agreement  and  so  notify  the  proposed 
respondents,  in  which  event  it  will  take 


such  action  as  it  may  consider 
appropriate,  or  issue  and  serve  its 
complaint  (in  such  form  as  the 
circumstances  may  require)  and 
decision,  in  disposition  of  the 
proceeding. 

6.  This  agreement  is  for  settlement 
purpoaes  only  and  does  not  constitute 
an  admission  by  proposed  respondents 
of  facts,  other  than  jurisdictional  facts, 
or  of  violations  of  law  as  alleged  in  the 
draft  of  complaint  here  attacbiBd. 

7.  This  agreement  contemplates  that, 
if  it  is  accepted  by  the  Commission,  and 
if  such  acceptance  is  not  subsequently 
withdrawn  by  the  Commission  pursuant 
to  the  pro\  i;>ionsof  §2.34  of  the 
Commission's  Rules,  the  Commission 
may,  without  further  notice  to  proposed 
respondents:  (1)  issue  its  complaint 
corresponding  in  form  and  substance 
with  the  attached  draft  of  complaint  and 
its  decision  containing  the  following 
order  to  cease  and  desist  in  dis{>osition 
of  the  proceeding:  and  (2)  make 
information  public  in  respect  thereto. 
When  so  entered,  the  order  to  cease  and 
desist  shall  have  the  same  force  and 
effect  and  may  be  altered,  modified,  or 
set  aside  in  the  same  manner  and  within 
the  same  time  provided  by  statute  for 
other  orders.  The  order  shall  become 
final  upon  service.  Delivery  by  the  U.S. 
Postal  Service  of  the  complaint  and 
decision  containing  the  agreed-to  order 
to  respondents'  addresses  as  stated  in 
this  agreement  shall  con.stitute  service. 
Proposed  respondents  waive  any  right 
they  might  have  to  any  other  manner  of 
service.  The  complaint  may  be  used  in 
construing  the  terms  of  the  order,  and 
no  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  the  order  or  in  the 
agreement  may  be  used  to  vary  or 
contradict  the  terms  of  the  order. 

8.  Proposed  respondents  have  read 
the  proposed  complaint  and  order 
contemplated  hereby.  They  understand 
that  once  the  order  has  been  issued, 
they  will  be  required  to  Tile  one  or  more 
compliance  reports  showing  that  they 
have  fully  complied  with  the  order. 
Pro|>osed  respondents  furiher 
understand  that  they  may  be  liable  for 
civil  penalties  in  the  amount  provided 
by  law  for  each  violation  of  the  order 
after  it  becomes  final. 

Order 

Definitions 

For  purposes  of  this  order,  the 
following  definitions  shall  apply: 

A.  "Bee  pollen  product"  snail  mean 
any  product  intended  for  human 
consumption  or  use  consisting  in  whole 
or  in  part  of  bee  pollen  and/or  bee 
propolis  in  any  form. 


B.  "Competent  and  reliable  scientific 
evidence"  shall  mean  tests,  analyses, 
research,  studies,  or  other  evidence 
based  on  the  expertise  of  professionals 
in  the  relevant  area,  that  has  been 
conducted  and  evaluated  in  an  objective 
manner  by  persons  qualified  to  do  so, 
using  procedures  generally  accepted  in 
the  profession  to  yield  accurate  and 
reliable  results. 

It  is  ordered  that  respondents  Bee- 
S%veet.  Inc..  a  corporation,  its  successors 
and  assigns,  and  its  officer,  Benny  G. 
Morgan,  individually  and  as  officer  of 
said  corporation,  and  respondents' 
agents,  representatives,  and  employees, 
directly  or  through  any  corporation, 
subsidiary,  division,  or  other  device,  in 
connection  with  the  manufacturing, 
labeling,  packaging,  advertising. 
promotion,  offering  for  sale,  sale,  or 
distribution  of  any  bee  pollen  product 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act.  do  forthwith 
cease  and  desist  from  representing,  in 
any  manner,  directly  or  by  implication, 
that: 

A.  Consumption  of  any  bee  pollen 
product  is  effective  in  the  cure  or 
mitigation  of:  (1)  Allergies.  (2)  arthritis, 
(3)  anorexia,  (4)  obesity,  (5)  fatigue,  (6) 
arteriosclerosis.  (7)  anemia,  (8)  lack  of 
sexual  stamina,  (9)  back  pain,  (10) 
digestive  disorders,  (11)  pulse 
irregularities,  (12)  acne.  (13)  bleeding, 
(14)  bums,  (15)  colds,  (16)  sore  throats, 
(17)  tonsillitis,  (18)  ulcers,  or  (19) 
urinary  infections. 

B.  Any  bee  pollen  product  is  an 
effective  antibiotic  for  human  use. 

n 

It  is  further  ordered  that  respondents 
Bee-Sweet.  Inc..  a  corporation,  its 
successors  and  assigns,  and  its  officer. 
Benny  G.  Morgan,  individually  and  as 
officer  of  said  corporation,  subsidiary, 
division,  or  other  device,  in  connection 
with  manufacturing,  labeling, 
packaging,  advertising,  promotion. 
offering  for  sale,  sale,  or  distribution  of 
any  product  or  service  for  human 
consumption  or  use  in  or  affecting 
commerce,  as  "commerce"  is  defined  in 
Federal  Trade  Commission  Act.  do 
forthwith  cease  and  desist  from  making 
any  representation,  in  any  manner, 
directly  or  by  implication,  that  any  such 
product  or  service  for  human 
consumption  will  have  any  effect  on  a 
user's  health  or  physical  condition, 
unless  at  the  time  of  making  such 
representation  respondents  possess  and 
rely  upon  competent  and  reliable 
scientific  evidence  that  substantiates  the 
representation. 


ni 

It  is  further  ordered  that  respondmits 
Bee-Sweet.  Inc..  a  corporation,  its  - 
successors  and  assigns,  and  its  officer, 
Benny  G.  Morgan,  individually  and  as 
an  officer  of  said  corporation,  and 
respondents'  agents,  representatives, 
and  employees,  directly  or  through  any 
corporation,  subsidiary,  division,  or 
other  device,  in  connection  with  the 
manufacturing,  labeling,  packaging, 
advertising,  promotion,  offering  for  sale, 
sale,  or  distribution  of  any  product  or 
service  for  human  consumption  or  use 
in  or  affecting  commerce,  as 
"commerce"  is  defined  in  the  Federal 
Trade  Commission  Act,  do  forthwith 
cease  and  desist  from  misrepresenting, 
in  any  manner,  directly  or  by 
implication,  to  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

IV 

Nothing  in  this  order  shall  prohibit 
respondents  from  making  any 
representation  that  is  specifically 
permitted  in  labeling  for  any  bee  pollen 
product  by  regulations  promulgated  by 
the  Food  and  Drug  Administration 
pursuant  to  the  Nutritional  Labeling  and 
Education  Act  of  1990. 


Nothing  in  this  order  shall  prohibit 
respondents  from  making  any 
representation  for  any  drug  that  is 
permitted  in  labeling  for  any  such  drug 
under  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  application  approved  by  the  Food 
and  Dnig  Administration. 

VI 

^    It  is  further  ordered  that  respondents, 
or  their  successors  and  assigns,  within 
thirty  (30)  days  of  the  date  of  service  of 
this  order,  shall  send  to  each  person  or 
company  that  purchased  for  resale  tmy 
bee  pollen  product  from  any  respondent 
during  the  twelve  (12)  month  period 
preceding  the  date  of  issuance  of  this 
order,  a  letter  in  the  form  set  forth  in 
Appendix  I  hereto.  Each  such  letter 
shall  be  sent  via  the  United  States  Postal 
Service,  first  class  mail,  postage  pre- 
paid, to  the  last  known  address  of  the 
intended  recipient. 

VII 

It  is  further  ordered  that  for  three  (3) 
years  after  the  last  date  of  dissemination 
of  any  representation  covered  by  this 
order,  respondents,  or  their  successors 
and  assigns,  shall  maintain  and  upon 
request  make  available  to  the  Federal 
Trade  Commission  for  inspection  and 
copying: 


A.  All  materials  that  were  relied  upon 
in  disseminating  such  representation: 
and 

B.  All  tests,  reports,  studies,  surveys, 
demonstrations,  or  other  evidence  in 
their  possession  or  control  that 
contradict,  qualify,  or  call  into  question 
such  representation,  or  the  basis  relied 
upon  for  such  representation,  including 
complaints  from  consumers. 

vm 

It  is  further  ordered  that: 

A.  Within  thirty  (30)  days  of  the  date 
of  service  of  this  order  respondents  shall 
distribute  a  copy  of  this  order  to 
respondents'  officers,  agents, 
representatives,  and  employees  engaged 
in  the  marketing  or  sale  of  any  bee 
pollen  product. 

B.  For  a  period  of  seven  (7)  years  from 
the  date  of  service  of  this  order 
respondents  shall  distribute  a  copy  of 
this  order  to  each  of  respondents' 
officers,  agents,  representatives,  and 
employees  who  become  engaged  in  the 
marketing  or  sale  of  any  bee  pollen 
product.  Sudi  distribution  shall  be 
made  vnthin  three  (3)  days  of  each  such 
person's  becoming  so  engaged. 

IX 

It  is  further  ordered  that: 

A.  Respondents  shall  notify  the 
Federal  Trade  Commission  at  least 
thirty  (30)  days  prior  to  any  proposed 
change  in  the  corporate  respondent  such 
as  dissolution,  assigimient.  or  sale 
resulting  in  the  emergence  of  a 
successor  coiporation,  creation  or 
dissolution  of  a  subsidiary,  or  any  other 
change  in  the  corporation  that  may 
affect  compliance  obligations  arising  out 
of  this  order: 

B.  For  seven  (7)  years  from  the  date 
of  service  of  this  order,  Benny  G. 
Morgan  shall  notify  the  Federal  Trade 
Commission  within  thirty  (30)  days  of 
the  discontinuance  of  his  present 
business  or  employment  and  of  hrs  new 
business  or  employment  the  activities  of 
which  include  the  advertising,  offering 
for  sale,  sale,  or  distribution  of:  (1)  any 
bee  pollen  product  or  (2)  any  product  or 
service  advertised,  offered  for  sale,  sold, 
or  distributed  for  effect  on  a  user's 
health  or  physical  condition.  Each  such 
notice  shall  include  Benny  G.  Morgan's 
new  business  address  and  a  statement  of 
the  nature  of  the  business  or 
employment  in  which  he  is  newly 
engaged  as  well  as  a  description  of  his 
duties  and  responsibilities  in 
connection  with  the  business  or 
employment. 


It  is  further  ordered  that  respondents 
shall,  within  sixty  (60)  days  of  the  date 


of  service  of  this  order,  file  with  the 
Federal  Trade  Commission  a  report,  in 
writing,  setting  forth  in  detail  the 
manner  and  form  in  which  they  have 
complied  with  this  order. 

Appendix  I 

(To  be  Printed  On  Bee-Sweet,  Inc 
Letterhead) 
[Date] 

Dear  Customer.  We  at  Bee-Sweet  have 
voluntarily  entered  into  an  agreement  with 
the  Federal  Trade  Commission  ("FTC").  We 
have  agreed  to  a  cease  and  desist  order  under 
which  we  are  writing  to  each  of  our 
purchasers  for  resale  of  bee  pollen  products. 
The  purpose  of  this  letter  is  to  inform  you 
that  according  to  the  FTC.  health  claims 
previously  made  by  Bee-Sweel  for  bee  pollen 
products  are  unsubstantiated  by  competent 
and  reliable  scientific  evidence  and. 
according  to  the  FTC,  are  false. 

The  FTC  order  requires  that  for  any 
representation  to  he  made  that  a  product  or 
service  will  affect  a  user's  health  or  physical 
condition,  we  must  have  competent  and 
reliable  scientific  evidence  that  substantiates 
the  representation.  Bee-Sweet's  promotional 
literature  must  comply  with  these  FTC 
requirements. 

Sincerely,  Benny  G.  Moigan, 
President.  Bee-Sweet,  inc. 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  to  a  proposed  Consent  Order 
from  Bee-Sweet,  Inc.  and  its  principal. 
Benny  G.  Morgan. 

The  proposed  Consent  Order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  advertising  for 
Bee-Sweet's  bee  pollen  and  bee  propolis 
products.  The  Commission's  complaint 
charges  that  the  respondent's 
advertising  contained  false  and 
unsubstantiated  claims,  in  violation  of 
Sections  5  and  12  of  the  FTC  Act. 

In  [wrticular,  the  complaint  alleges 
that  the  Bee-Sweet  ads  falsely  claim  that 
bee  pollen  is  effective  in  the  mitigation 
or  treatment  of:  (1)  Allergies,  (2) 
arthritis.  (3)  anorexia,  (4)  obesity,  (5) 
fatigue,  (6)  arteriosclerosis,  (7)  anemia. 
(8)  lack  of  sexual  stamina.  (9)  back  pain, 
(10)  digestive  disorders,  and  (11)  pulse 
irregularities.  The  Complaint  further 
alleges  that  the  ads  falsely  claim  that 
competent  and  reliable  scientific  studies 
have  proven  that  consumption  of  bee 
pollen  is  effective  in  the  mitigation  and 
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treatment  of  numerous  diseasM  and 
conditions,  including:  (1)  Allerglaa.  (2) 
athrities,  (3)  anorexia,  (4)  obesity.  (5) 
fatigue,  and  (6)  arteriosclerosis. 

The  Complaint  also  alleges  that  the 
Bee-Sweet  ads  contain  false  claims  that 
bee  propolis  is  efl^ective  in  the 
mitigation  or  treatment  of:  (1)  Acne.  (2) 
allergies.  (3)  bleeding.  (4)  bums,  (5) 
colds.  (6)  sore  throats,  (7)  tonsillitis,  (8) 
ulcers,  and  (91  urinary  infections:  that 
bee  propolis  is  an  effective  antibiotic  for 
human  use;  and  that  competent  and 
reliable  scientific  studies  nave  proven 
that  consumption  of  bee  propolis  is 
effective  in  the  mitigation  and  treatment 
of  ulcers. 

The  Complaint  finally  alleges  that 
Bee-Sweet  implied  that  it  had  a 
reasonable  basis  for  each  of  the  above 
claims.  According  to  the  Complaint, 
Bee-Sweet  did  not  have  a  reasonable 
basis  for  making  these  claims. 

Paragraph  I  of  the  Order  prohibits 
respondents  from  claiming  that 
consumption  of  any  bee  pollen  product 
is  effective  in  the  mitigation  or 
treatment  of  the  above  conditions  and 
ailments,  or  that  any  bee  pollen  product 
is  an  effective  antibiotic  for  human  use. 

Paragraph  II  of  the  Order  prohibits 
Bee  Sweet  from  representing  that  a 

Eroduct  or  service  will  affect  a  user's 
ealth  or  physical  condition  unless,  at 
the  time  of  making  the  representation,  it 
has  and  relies  upon  competent  and 
reliable  scientiHc  evidence  that 
substantiates  the  representation. 

Paragraph  III  of  the  Order  requires 
respondents  to  cease  and  desist  from 
misrepresenting  the  existence,  contents, 
validity,  results,  conclusions,  or 
interpretations  of  any  test  or  study. 

Paragraph  IV  of  the  Order  provides 
that  nothing  in  the  order  shall  prohibit 
respondents  from  making  any 
representations  specifically  permitted  in 
labeling  for  any  bee  pollen  product  by 
regulations  promulgated  by  the  Food 
and  Drug  Administration  pursuant  to 
the  Nutrition  Labeling  and  Education 
Act  of  1990. 

Paragraph  V  of  the  Order  provides 
that  nothing  in  the  order  shall  prohibit 
respondents  from  making  any 
representation  for  any  drug  that  is 
permitted  in  labeling  for  any  such  drug 
under  any  tentative  final  or  final 
standard  promulgated  by  the  Food  and 
Drug  Administration,  or  under  any  new 
drug  application  approved  by  the  Food 
and  Drug  Administration. 

Paragraph  VI  of  the  order  requires 
respondents  to  send,  to  each  person  or 
com[>any  that  purchased  respondent's 
bee  pollen  product  for  resale  within  the 
twelve  month  period  preceding  the  date 
of  issuance  of  the  order,  a  notice 
regarding  the  FTC  findings. 


The  remainder  of  the  Order  contains 
standard  record-retention  and 
notification  provisions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  Order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  Order  or  to 
modify  in  any  way  their  terms. 
Doiuld  S.  aark. 
Secretory. 
|FR  Doc.  94-27569  Filed  11-7-94;  8:45  am) 
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[D<(tC-3535] 

BPt  Environmental,  Inc.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  prohibits  among  other  things,  a 
Massachusetts-based  corporation  from 
making  unsubstantiated  degradability 
claims  for  its  plastic  grocery  bags  or  any 
of  its  plastic  products  in  the  future.  The 
order  also  requires  the  respondent  to 
possess  competent  and  reliable  evidence 
to  substantiate  claims  regarding  any 
environmental  benefit  of  its  plastic 
products. 

DATES:  Complaint  and  Order  issued 
October  17,  1994.' 

F0«  FURTHER  INFORMATION  CONTACT: 
Gary  Cooper,  Boston  Regional  Office, 
Federal  Trade  Commission,  101 
Merrimac  St.,  Suite  810,  Boston,  MA. 
02114-4719.  (617)  424-5960. 

SUPPt^MENTARY  INFORMATKM:  On 
Wednesday,  April  14, 1993,  there  was 
published  in  the  Federal  Register,  58  FR 
19422,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  BPI 
Environmental,  Inc..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  obiections  regarding  the  proposed 
form  of  the  order. 

Commnets  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint,  made  its  jurisdictional 
findings  and  entered  an  order  to  cease 
and  desist  in  disposition  of  this 
proceeding. 


(Sec.  6.  38  Stat.  721;  15  U.S.C  46.  Interprets 

or  applies  sec.  5, 38  Stat  719,  as  amenaed; 

15  U.S.C  45) 

Dooald  S.  aark. 

Secretary. 

|FR  Doc  94-27570 Filed  11-7-94;  8:45  ami 
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(DM.C-353q 

Healthtrust,  Inc.— The  Hospital 
Company;  Prohlt>lted  Trade  Practices, 
and  Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires,  among  other  things,  a 
Tennessee-based  corporation  that 
provides  acute  care  hospital  services  to 
divest  Holy  Cross  Hospital  of  Salt  Lake 
Gty  to  a  Commission  approved 
acquirer;  to  complete  the  divestiture 
within  six  months  of  the  date  of  the 
order;  and  to  consent  to  the 
appointment  of  a  trustee,  if  the 
divestiture  is  not  completed  within  six 
months.  In  addition,  the  consent  order 
requires  the  respondent,  for  ten  years,  to 
obtain  prior  Commission  approval 
before  purchasing  any  acute  care 
hospital  or  any  hospital,  medical  or 
surgical  diagnostic  or  treatment  service 
or  facility  in  the  Utah  counties  of 
Weber,  Davis,  and  Salt  Lake. 
DATES:  Complaint  and  Order  issued 
October  20, 1994.> 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Horoschak  or  Philip  Eisenstat. 
FTC/S-3115,  Washington.  DC  205890. 
(202)  326-2756  or  326-2769. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday.  July  27.  1994,  there  was 
published  in  the  Federal  Register  59  FR 
38176,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Healthtrust,  Inc.— The  Hospital 
Company,  for  the  purpose  of  soliciting 
public  comment.  Interested  parties  were 
given  sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

Comments  were  filed  and  considered 
by  the  Commission.  The  Commission 
has  ordered  the  issuance  of  the 
complaint  in  the  form  contemplated  by 
the  agreement,  made  its  jurisdictional 
findings  and  entered  an  order  to  divest, 
as  set  forth  in  the  proposed  consent 


agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.SQ  46.  Interpret 

or  apply  sec.  S,  38  Stat  719,  as  amended:  sec. 

7,  38  Stat.  731,  as  amended;  15  U.S.C  45, 18) 

Donald  S.  Qark. 

Secretary. 

IFR  Doc  94-27571  Filed  11-7-94;  8:45  am] 
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[DicLC-3S34] 

L&S  Research  Corporation,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  acts  and  practices  and  unfair 
methods  of  competition,  this  consent 
order  requires  among  other  things,  the 
New  Jersey  corporation  and  its  officer  to 
pay  $1.45  million  to  the  United  States 
Treasury,  prohibits  the  respondents 
from  making  misrepresentations 
regarding  the  efficacy  of  their 
bodybuilding  and  weight  loss  products, 
and  requires  them  to  possess  competent 
and  reliable  scientific  evidence  to 
substantiate  future  bodybuilding  and 
weight  loss  claims.  In  addition,  the 
order  restricts  the  use  of  endorsements, 
including  "before"  and  "after"  pictures, 
which  do  not  represent  the  typical 
experience  of  users. 
DATES:  Complaint  and  Order  issued 
October  6, 1994.'' 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Cleland  or  Nancy  Warder,  FTC/ 
S-4002,  Washington,  DC  20580.  (202) 
326-3088  or  326-3048. 
SUPPl£MENTARY  INFORMATION:  On 
Wednesday.  July  27, 1994.  there  was 
published  in  the  Federal  Register,  59  FR 
38183,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  L&S 
Research  Corporation,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interprets 
or  applies  sec.  5.  38  Stat.  719,  as  amended; 
15  U.S.C.  45,  52) 

Donald  S.  Clark, 

Secretary.  i 

(FR  Doc.  94-27573  Filed  11-7-94;  8:45  am] 

ULUNG  CODE  •TSO-SI-H 

[DM.  9255] 

Trans  Union  Corporation;  Prohibited 
Trade  Practices  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  order. 

SUMMARY:  This  final  order  prohibits  the 
Illinois-based  credit  bureau  from 
distributing  or  selling  target  marketing 
lists  based  on  consumer  credit  data, 
except  imder  specific  circumstances 
permitted  by  federal  law.  In  addition, 
the  final  order  requires  the  respondent 
to  deliver  a  copy  of  this  order  to  all 
present  and  future  management  officials 
having  responsibilities  with  respect  to 
the  subject  matter  of  this  order. 

DATES:  Complaint  issued  December  15. 
1992.  Final  order  issued  September  28. 
1994.» 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Levin,  FTC/S-4429,  Washington. 
D.C.  20580.  (202)  326-3040. 

(15  U.S.C.  1681  efseq.) 
Dolnald  S.  Qark. 

Secretary. 

[FR  Doc.  94-27572  Filed  11-7-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Environmental  Dose  Reconstruction 
International  Worlishop 

Name:  International  Workshop  on 
Environmental  Dose  Reconstruction. 

Times  and  Dates:  1  p.m.-5:30  p.m.. 
November  15. 1994;  9  a.m.-5:30  p.m.. 
November  16. 1994;  9  a.m.-5:00  p.m.. 
November  17. 1994;  8:30  a.m.-12:30 
p.m..  November  18. 1994. 

Place:  Doubletree  Hotel,  Concourse 
Room,  7  Concourse  Parkway,  Atlanta, 
Georgia  30328.  telephone  404/395- 
3900. 


<  CopiM  of  the  Complaint  and  the  Decision  and 
Order  an  available  from  the  CommiMion'i  Public 
RelMenca  Branch.  H-I30.  6th  Street  k  Pennsylvania 
Avenue.  NW..  Washington.  OC  20580. 


<  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  S  Pennsvlvania 
Avenue.  NW.  Washington.  DC  20580. 


'  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  Commissioner  Azcuenaga's  statement 
are  available  from  the  Commission's  Public 
Reference  Branch,  H-130. 6th  Street  a  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20580. 


<  Copies  of  the  Complaint,  Summary  Decisicn. 
Opinion  of  the  Commission,  Final  Order,  and 
statements  by  Commissioners  Azcuenaga.  Steiger. 
and  Slarek  are  available  from  the  Commission's 
Public  Reference  Branch,  H-130. 6th  Street  and 
Pennsylvania  Avenue.  N.W.,  Washington,  D.C 
20580. 


Status:  The  proceedings  of  this 
technical  worlcshop  are  open  to  the 
public,  attendance  limited  only  by  the 
space  available.  The  meeting  room 
accommodates  approximately  100 
people. 

Purpose:  The  National  Center  for 
Environmental  Health  of  CDC  will 
sponsor  a  technical  workshop  regarding 
environmental  dose  reconstruction 
experiences  in  the  United  States  and  in 
the  former  Soviet  Union.  The  objective 
of  the  workshop  is  to  facilitate 
professional  interaction  and  scientific 
exchange  between  notable  international 
experts. 

The  primary  focus  of  the  workshop  is* 
to  facilitate  discussion  among  the 
participants  on  the  topic  of 
environmental  dose  reconstruction  and 
obtain  individual  advice  on  how  it  may 
be  used  in  support  of  epidemiologic 
studies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Nadine  Dickerson.  Program  Analyst. 
Radiation  Studies  Branch,  Division  of 
Environmental  Hazards  and  Health 
Effects,  NCEH,  CDC.  4770  Buford 
Highway,  NE,  (F-35),  Atlanta.  Georgia 
30341-3724,  telephone  404/488-7040. 
FAX  404/488-7044. 

Dated:  November  1, 1994. 
William  H.  Gimson, 

Acting  Associate  Director  for  Policy 
Coordirtation,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

IFR  Doc.  94-27596  Filed  11-7-94;  8:45  am) 
BtUJNG  CODE  416»-1S-M 


Notice  Regarding  Requirement  for 
Submission  of  List  of  Ingredients 
Added  to  Tobacco  In  Cigarettes; 
Amendment 

agency:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Public  Health 
Service,  HHS. 
ACTION:  Notice;  amendment. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  is 
amending  the  ingredient  list  due  date 
for  1994  and  sul^equent  calendar  years 
referenced  in  the  "Notice  Regarding 
Requirement  for  Submission  of  List  of 
Ingredients  Added  to  Tobacco  in 
Cigarettes"  published  in  the  Federal 
Register  on  Tuesday,  December  3, 1985, 
(50  FR  49617]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Eriksen,  Sc.D.,  Director. 
Ofilce  on  Smoking  and  Health, 
telephone  (404)  488-5701. 
SUPPlfMENTARY  INFORMATION:  On 
December  3, 1985,  CDC  published  a 


UMI 
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notice  regarding  the  requirement  for 
submission  u'  the  list  of  ingredients 
added  to  tobacco  in  cigarettes  1 50  FR 
49617]  and  the  following  amendments 
are  made  to  that  notice: 

On  page  49617.  second  column,  last 
sentence,  under  the  heading  "Dates:" 
change  "December  31"  to  "March  31." 

Dated:  November  1. 1994. 

Arthur  Cladueo. 

Acting  Deputy  Direclor.  Centers  for  Disease 
Control  and  Prevention  (CDC). 

Certified  to  be  a  true  copy  of  the  original. 

Dated:  November  11. 1994. 
CarelyB  0.  WUbur, 
Certifying  Officer. 

IFR  Doc.  94-27607  Filed  11-7-94;  8:45  am] 
BHJJNO  COM  4W»-ia-» 


Notice  Regarding  Requirement  for 
Submission  of  List  of  Ingredients 
Added  to  Tobacco  in  ttte  Manufacture 
of  Smokeless  Tobacco  Products; 
Amendment 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC).  Public  Health 
Service.  HHS. 

ACTIOM:  Notice:  amendment. 

SUMMARY:  The  Centers  for  Disease 
Control  and  Prevention  (CDC)  is 
amending  the  ingredient  list  due  date 
for  1994  and  subsequent  calendar  years 
referenced  in  the  "Notice  Regarding 
Requirement  for  Submission  of  List  of 
Ingredients  Added  to  Tobacco  in  the 
Manufacture  of  Smokeless  Tobacco 
Products"  published  in  the  Federal 
Register  on  Tuesday.  February  1. 1994. 
I59FR  47141. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Michael  P.  Eriksen.  Sc.D..  Director. 
OfTice  on  Smoking  and  Health, 
telephone  (404)  488-5701. 

SUPPI^MENTARV  INFORMATION:  On 
February  1. 1994.  CDC  published  a 
notice  regarding  the  requirement  for 
submission  of  the  list  of  ingredients 
added  to  tobacco  in  the  manufacture  of 
smokeless  tobacco  products  [59  FR 
4714)  and  the  following  amendments 
are  made  to  that  notice: 

On  page  4714.  second  column,  under 
the  heading  "Dates:"  change  "December 
31"  to  "March  31." 

Dated:  November  1. 1994. 

Arthur  C  fackaon. 

Aaing  Deputy  Director,  Centers  for  Disease 
Control  and  Prevention. 

IFR  Doc  94-27606  Filed  1 1-7-94;  8:45  am) 
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Food  and  Drug  Administration 
[DockstNaMH-0417] 

Asbok  Fatal;  Denial  of  Hsaring  and 
nnai  Dabarmant  Ordar 

AOeiCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  Mr. 
Ashok  Patel's  request  for  a  hearing  and 
is  issuing  a  final  order  under  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
permanently  debarring  Mr.  Ashok  Patel, 
27  Ranch  Rd.,  Upper  Saddle  River,  NJ 
07458,  from  providing  services  in  any 
capacity  to  a  person  who  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  order  on  a 
finding  that  Mr.  Patel  was  convicted  of 
a  felony  under  Federal  law  for  conduct 
relating  to  the  development  or  approval, 
including  the  process  for  development 
or  approval,  of  a  drug  product,  and 
relating  to  the  regulation  of  a  drug 
product  under  the  act. 
EFFECTIVE  DATE:  November  8.  1994. 
ADDRESSES:  Application  for  termination 
of  debarment  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
Parklawn  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Megan  L.  Foster.  Center  for  Drug 

Evaluation  and  Research  (HFD-366), 

Food  and  Drug  Administration.  7500 

Standish  PL,  Rockville,  MD  20855,  301- 

594-2041. 

SUPPt^MENTARY  INFORMATION: 

1.  Background 

Mr.  Ashok  Patel.  a  former  senior  vice- 
president  of  Par  Pharmaceuticals,  Inc. 
(Par),  pled  guilty  and  was  sentenced  on 
October  18, 1989.  for  giving  an  unlawful 
gratuity  to  a  public  official,  a  felony 
offense  under  18  U.S.C.  201(c)(1)(A). 
The  basis  for  this  conviction  was  Mr. 
Patel's  payment  of  approximately 
S4,500  to  an  FDA  chemistry  review 
Branch  Chief  (public  official)  who  was 
involved  in  the  regulation  of  Par's  drug 
products  and  who  was  specifically 
responsible  for  supervising  the  chemists 
who  reviewed  Par's  applications  to 
determine  whether  those  applications 
met  certain  statutory  standards  for 
approval. 

In  a  certified  letter  received  by  Mr. 
Patel  on  December  12, 1992,  the  Interim 
Deputy  Commissioner  for  Operations 
offered  Mr.  Patel  an  opportunity  for  a 
hearing  on  the  agency's  proposal  to 
issue  an  order  under  section  306(aJ  of 
the  act  debarring  Mr.  Patel  from 


providing  services  in  any  capacity  to  a 
person  that  has  an  approved  or  pending 
drug  product  application.  FDA  based 
the  proposal  to  debar  Mr.  Patel  on  its 
finding  that  he  was  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  development,  approval, 
and  regulation  of  Par's  drug  products. 

The  certified  letter  also  informed  Mr. 
Patel  that  his  request  for  a  hearing  could 
not  rest  upon  mere  allegations  or 
denials,  but  it  must  present  specific 
facts  showing  that  there  was  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  The  letter  also  notified  Mr. 
Patel  that  if  it  conclusively  appeared 
from  the  face  of  the  information  and 
factual  analyses  in  his  request  for  a 
hearing  that  there  was  no  genuine  and 
substantial  issue  of  fact  which 
precluded  the  order  of  debarment.  FDA 
would  enter  summary  judgment  against 
him  and  deny  his  request  for  a  hearing. 

In  a  letter  dated  January  7. 1993,  Mr. 
Patel  requested  a  hearing,  and  in  a  letter  ■ 
dated  February  11,  1993,  Mr.  Patel 
submitted  arguments  and  information  in 
support  of  his  hearing  request.  In  his 
request  for  a  hearing,  Mr.  Patel 
acknowledged  that  he  was  convicted  of 
a  felony  under  Federal  law  as  alleged  by 
FDA.  However,  Mr.  Patel  argued  that 
FDA's  Hndings  based  on  that  conviction 
are  incorrect  and  that  the  agency's 
proposal  to  debar  him  is 
unconstitutional. 

The  Interim  Deputy  Commissioner  for 
Operations  has  considered  Mr.  Patel's 
arguments  and  concludes  that  they  are 
unpersuasive  and  fail  to  raise  a  genuine 
and  substantial  issue  of  fact  requiring  a 
hearing.  Moreover,  the  legal  arguments 
that  Mr.  Patel  offers  do  not  create  a  basis 
for  a  hearing  (see  21  CFR  12.24(b)(1)). 

Mr.  Patel's  arguments  are  discussed 
below  in  section  II  of  this  document. 

n.  Mr.  Patel's  Aiguments  in  Support  of 
a  Hearing 

A.  Mr.  Patel's  Conduct 

Mr.  Patel  first  alleges  that  FDA's 
findings  are  incorrect  because  his 
conviction  does  not  involve  conduct 
relating  to  the  development,  approval, 
or  regulation  of  a  drug  product  under 
the  act.  Mr.  Patel  claims  that  the 
conviction  was  based  on  his  giving  an 
illegal  gratuity  in  response  to  repeated 
requests  of  the  public  official  for 
personal  reasons  unrelated  to  the  drug 
approval  process. 

"This  argument  is  unconvincing  and 
fails  to  raise  a  genuine  and  substantia! 
issue  of  fact.  Mr.  Patel  pled  guilty  to  and 
was  convicted  of  violating  18  U.S.C. 
201(c)(1)(A)  for  his  payment  of 
approximately  $4,500  to  an  FDA 
chemistry  review  Branch  Chief  who  was 


involved  in  the  regulation  of  Par's  drug 
products  (21  U.S.C.  335a{l)). 

Irt  order  to  be  convicted  under  18 
U.S.C.  201(c)(1)(A).  one  must  give, 
otherwise  than  as  provided  by  law  for 
the  proper  discharge  of  official  duty, 
something  of  value  to  a  public  official 
because  of  an  official  act  performed  or 
to  be  performed  by  such  official. 
"Official  act"  is  defined  by  18  U.S.C. 
201(a)(3)  as  "any  decision  or  action  on 
any  question,  matter,  cause,  suit, 
proceeding  or  controversy,  which  may 
at  any  time  be  pending,  or  which  may 
by  law  be  brought  before  any  public 
official,  in  such  official's  official 
capacity,  or  in  such  official's  place  of 
trust  or  profit."  Hence,  as  a  matter  of 
law,  Mr.  Patel's  conviction  establishes 
that  his  action  was  intended  to 
influence  official  action.  The  public 
official  to  whom  the  illegal  gratuity  was 
given  was  a  Branch  Chief  of  one  of  the 
four  chemistry  review  branches  within 
FDA's  Division  of  Generic  Drugs,  whose 
sole  responsibilities  were  the  review  of 
applications  submitted  by  generic  drug 
manufacturers  seeking  FDA's  approval 
to  market  their  products  to  the  public, 
and  the  general  regulation  of  generic 
drugs.  Therefore,  Mr.  Patel's  conviction 
under  18  U.S.C.  201(c)(1)(A)  is  alone 
sufficient  to  establish  that  his  felony 
conviction  was  for  conduct  relating  to 
the  development  and  approval, 
including  the  process  for  development 
and  approval,  of  a  drug  product,  and  for 
conduct  relating  to  the  regulation  of  a 
drug  product. 

Mr.  Patel  argues  that  the  judge  who 
sentenced  him  did  not  view  the 
payments  as  affecting  the  development, 
approval,  or  regulation  of  a  drug 
product.  He  supports  this  argument 
with  the  judge's  statements,  "It's  not  the 
question  of  improper  handling  •  •  *," 
and  "There  is  no  evidence  that  they  did 
any  favor  *  *  *,"  (see  sentencing 
transcript,  pp.  7  and  17).  However,  the 
judge  does  not  imply  that  the  gratuities 
were  unrelated  to  the  development, 
approval,  or  regulation  of  a  drug 
product.  To  the  contrary,  he  compares 
the  gratuities  to  insurance  when  he 
states,  "•  *  •  like  insurance  you  got 
somebody  who  favors  you  as  opposed  to 
somebody  who  is  against  you,  get 
somebody  friendly  towards  you  so  when 
you  do  get  the  application(sj  they  don't 
hide  them  *  *  •"  (see  sentencing 
transcript,  p.  6).  While  there  is  no 
evidence  of  a  direct  benefit  to  Mr.  Patel. 
the  fact  that  he  paid  the  gratuities  for 
"insurance"  of  his  drug  applications  is 
sufficient  to  relate  to  the  development, 
approval,  and  regulation  of  a  drug 
product. 

Finally,  Mr.  Patel  had  ample 
opportunity  to  contest  the  Government's 


allegations  during  the  criminal  case 
prior  to  his  conviction.  Thus,  Mr.  Patel 
is  collaterally  estopped  from  arguing 
that  he  did  not  provide  the  gratuity  "for 
or  because  of  any  official  act  performed 
or  to  be  performed." 

B.  Retroactive  Application  of  the  Act 

Mr.  Patel  argues  in  his  letter 
requesting  a  hearing  that  the  debarment 
provisions  are  not  retroactive,  and 
therefore,  because  his  crime  predated 
the  act.  it  does  not  fall  under  the  act. 

Mr.  Patel's  argument  that  section 
306(a)(2)  of  the  act  should  not  be 
applied  retroactively  is  unpersuasive.  A 
commonly  used  rule  of  statutory 
construction  states  that  where  Congress 
includes  particular  language  in  one 
section  of  a  statute  but  omits  it  in 
another  section  of  the  same  act.  it  is 
generally  presumed  that  Congress  acts 
intentionally  and  purposely  in  the 
disparate  inclusion  or  exclusion.  (/.  N. 
S.  V.  Cardoza-Fonseca,  107  S.Ct.  1207, 
1213  (1987),  citing  Russelo  v.  United 
States,  104  S.Ct.  296,  300  (1983).)  Under 
this  rule  of  statutory  construction, 
section  306(a)(2)  of  the  act  is  clearly 
retroactive.  Section  306(a)  of  the  act 
treats  mandatory  debarment  of  business 
entities  differently  from  mandatory 
debarment  of  individuals  with  respect 
to  retroactivity.  Mandatory  debarment  of 
business  entities  under  section  306(a)(1) 
of  the  act  is  not  retroactive  because  it 
only  applies  to  convictions  "after  the 
date  of  enactment  of  this  section." 
However,  section  306(a)(2)  of  the  act, 
which  pertains  to  mandatory  debarment 
of  individuals,  does  not  contain  this 
limiting  language.  Therefore,  if  Congress 
had  intended  for  section  306(a)(2)  of  (he 
act  not  to  be  retroactive,  it  would  have 
included  the  language  "after  the  date  of 
enactment  of  this  section."  The 
limitation  does  not  apply  where  it  was 
excluded. 

Another  appropriate  application  of 
this  rule  of  statutorj-  construction  is 
with  regard  to  section  306(1)(2)  of  the 
act,  which  sets  out  the  effective  dates  for 
each  provision  of  the  act.  Section 
306(1)(2)  of  the  act  also  indicates  that 
section  306(a)(2)  is  retroactive.  The  only 
limitation  section  306(1)(2)  sets  on 
section  306(a)  of  the  act  is  that  section 
306(a)  shall  not  apply  to  a  conviction 
that  occurred  more  than  5  years  before 
the  initiation  of  an  agency  action.  This 
language  indicates  that  any  applicable 
conviction  may  be  used  as  the  basis  for 
debarment^o  long  as  it  occurred  no 
more  tha»  5  years  prior  to  the  initiation 
of  debarment  proceedings.  Certain  other 
provisions  covered  in  section  306(1)  of 
the  act  are  further  limited  by  the 
statement  that  the  section  shall  not 
apply  to  an  action  that  occurred  before 


June  1, 1992.  Thus,  when  Congress 
intended  that  a  certain  section  not  be 
retroactive,  it  set  a  specific  effective  date 
or  used  specific  limiting  language  as  in 
section  306(a)(1)  of  the  act.  Congress' 
intentional  omission  of  an  effective  date 
for  section  306(a)(2)  of  the  act  indicates 
its  intent  that  this  section  be  retroactive. 

Finally,  because  section  306(a)(2)  of 
the  act  does  not  explicitly  address  the 
retroactivity  issue,  FDA's  interpretation 
must  be  based  on  a  permissible 
construction  of  the  act.  A  permissible 
construction  is  one  that  is  reasonable 
and  consistent  with  the  purpose  of  the 
statute.  (See  Chevron  v.  N.  R.  D.  C,  104 
S.  Ct.  2778  (1984).  and  Schering  Corp. 
V.  Suilivan  (782  F.  Suppl.  645  (1992).) 
The  purpose  of  the  Generic  Drug 
Enforcement  Act  of  1992  (GDEA)  is  "to 
restore  and  ensure  the  integrity  of  the 
ANDA  approval  process  and  to  protect 
the  public  health."  (See  section  1.  Pub. 
L.  102-282.  The  Generic  Drug 
Enforcement  Act  of  1992.)  FDA's 
interpretation  is  consistent  with  this 
purpose.  The  GDEA  was  passed  in 
response  to  the  widespread  fraud  and 
corruption  revealed  by  the  generic  drug 
investigations  that  began  in  the  late 
1980's.  (See  House  Committee  Report, 
October  24, 1991,  at  p.  11.)  Congress 
clearly  enacted  the  GDEA  in  order  to 
take  action  against  the  wrongdoers  of 
the  1980's,  as  well  as  current 
wrongdoers.  FDA's  interpretation  that 
section  306(a)(2)  of  the  act  is  retroactive 
is  reasonable  in  that  it  is  consistent  with 
the  purpose  of  the  GDEA,  which  is  to 
remedy  past  fraud  and  corruption. 

C.  The  Ex  Post  Facto  Clause 

Mr.  Patel  also  argues  that  the  ex  post 
facto  clause  of  the  U.S.  Constitution 
prohibits  application  of  section 
306(a)(2)  of  the  act  to  him  because  this 
section  was  not  in  effect  at  the  time  of 
Mr.  Patel's  criminal  conduct,  and  it 
changes  the  legal  consequences  of  his 
violation  of  the  law.  On  May  13, 1992, 
Congress  amended  the  Federal  Food, 
Drug,  and  Cosmetic  Act  to  include 
section  306(a)(2),  Mr.  Patel  was 
convicted  on  October  18, 1989.      ' 

An  ex  post  facto  law  is  one  that 
reaches  back  to  punish  acts  that 
occurred  before  enactment  of  the  law  or 
that  adds  a  new  punishment  to  one  that 
was  in  effect  when  the  crime  was 
committed.  [Ex  Parte  Garland,  4  Wall. 
333,  377^  18  L.  Ed.  366  (1866);  Collins 
v.  Youngblood.  110  S.Ct.  2715  (1990).) 

Mr.  Patel's  claim  that  application  of 
the  mandatory  debarment  provisions  of 
the  act  is  prohibited  by  the  ex  post  facto 
clause  is  unpersuasive.  Because  the 
intent  behind  debarment  under  section 
306(a)(2)  of  the  act  is  remedial  rather 
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than  punitive,  this  aection  does  not 
violate  the  ex  post  facto  ciause. 

The  congressional  intent  with  respect 
to  actions  under  section  306(a)(2)  of  the 
act  is  clearly  remedial.  Congress  created 
the  GDEA  in  response  to  findings  of 
fraud  and  corruption  in  the  generic  drug 
industry.  Both  the  language  of  the  GDEA 
itself  and  its  legislative  history  reveal 
that  the  purpose  of  the  debarment 
provisions  set  forth  in  the  GDEA  is  "to 
restore  and  ensure  the  integrity  of  the  . 
ANDA  approval  process  and  to  protect 
the  public  health."  (See  section  1.  Pub. 
L.  102-282.  The  Generic  Drug 
Enforcement  Act  of  1992.)  This  is  a 
remedial  rather  than  punitive  goal.  (See 
Manocchio  v.  Kussemw,  961  F.2d  1539, 
1542  (11th  Cir.  1992)  (exclusion  of 
physician  from  participation  in 
medicare  programs  because  of  criminal 
conviction  is  remedial,  not  pimitive).) 
Supporting  the  remedial  character  of 
debarment  is  a  statement  by  Senator 
Hatch  in  the  Congressional  Record  of 

April  10, 1992.  at  S  5616. Itjhe 

legislation  *  *  *  provides  a  much- 
needed  remedy  for  the  blatant  fraud  and 
corruption  uncovered  in  the  generic 
drug  industry  *  *  *  during  the  last  3 
years." 

The  Supreme  Court  has  long  held  that 
statutes  that  deny  future  privileges  to 
convicted  offenders  because  of  their 
previous  criminal  activities  in  order  to 
ensure  against  corruption  in  specified 
areas  do  not  impose  penalties  for  past 
conduct  and,  therefore,  do  not  violate 
the  ex  post  facto  prohibitions.  (See  e.g.. 
Hawker  V.  New  York,  170  U.S.  189, 190 
(1898)  (physician  barred  from  practicing 
medicine  tor  a  prior  falony  conviction); 
DeVeau  v.  Braisted,  373  U.S.  154  (1960) 
(convicted  felon's  exclusion  from 
employment  as  officer  of  waterfront 
union  is  not  a  violation  of  the  ex  post 
facto  clause).) 

In  DeVeau,  the  court  upheld  a  law 
that  prohibited  a  convicted  felon  from 
employment  as  an  officer  in  a  waterfront 
union.  The  purpkose  of  the  law  was  to 
remedy  the  past  corruption  and  to 
ensure  against  future  corruption  in  the 
waterfrtMit  unions.  The  court  in  DeVeau, 
363  U.S.  at  160,  stated: 

The  question  in  each  case  nvhere 
unpleasant  consequences  are  brought  to  bear 
upon  an  individual  for  prior  conduct,  is 
whether  the  legislative  aim  was  to  punish 
that  individual  for  past  activity,  or  whether 
the  restriction  of  the  individual  comes  about 
as  a  relevant  incident  to  a  regulation  of  a 
present  situation,  such  as  the  proper 
qualifications  for  a  profession  *  *  *. 

As  in  DeVeau,  the  legislative  purpose 
of  the  relevant  statute  is  to  ensure  that 
fraud  and  corruption  are  eliminated 
from  the  drug  industry.  The  restrictions 
placed  on  individuals  convicted  of  a 


felony  imder  Federal  law  are  not 
intended  as  punishment  but  are 
"incident  to  a  regulation  of  a  present 
situation"  [DeVeau.  363  U.S.  at  160)  and 
necessary  in  order  to  remedy  the  past 
fraud  and  corruption  in  the  industry. 

C.  The  Double  Jeopardy  Clause 

In  his  final  argument,  Mr.  Patel  claims 
that  the  proposal  to  debar  him  under 
section  306(a)(2)  of  the  act  violates  the 
double  jeopardy  clause  of  the  Fifth 
Amendment  to  the  U.S.  Constitution. 
The  double  jeopardy  clause  states  that 
no  person  shall  "be  subject  for  the  same 
offense  to  be  twice  put  in  jeopardy  of 
life  or  limb."  Mr.  Patel  relies  on  U.S.  v. 
Halper,  490  U.S.  435  (1989),  to  argue 
that  the  Fifth  Amendment  double 
jeopardy  clause  should  prevent  his 
debarment  because  "jeopardy"  can 
attach  even  in  a  purely  civil  proceeding, 
so  long  as  the  civil  sanction  is  punitive, 
not  remedial.  He  further  argues  that  his 
proposed  permanent  debarment  is 
punitive  because  it  would  eliminate  any 
opportunity  to  demonstrate  that  he 
would  no  longer  be  a  threat  to  the 
integrity  of  the  drug  approval  process. 

Mr.  Patel's  argument  is  unpersuasive. 
First,  "jeopardy"  carmot  attach  because 
the  effect  of  section  306(a)(2)  of  the  act 
is  remedial,  not  punitive.  As  discussed 
above,  the  legislative  goal  of  this  section 
is  to  restore  and  ensure  the  integrity  of 
the  drug  approval  process  and  to  protect 
the  public  health  by  eradicating  fraud 
and  corruption  from  the  drug  industry. 
This  is  plainly  a  remedial  rather  than  a 
punitive  goal.  [Manocchio  v.  Kusserow, 
961  F.2d  at  1542.) 

The  fact  that  Mr.  Patel's  debarment  is 
permanent  rather  than  temporary  does 
not  signify  that  the  legislation  is 
nonremedial  or  punitive.  The  Supreme 
Court  has  upheld  laws  which,  for 
remedial  purposes,  permanently  bar  a 
class  or  group  of  individuals  from 
certain  occupations  due  to  a  prior 
criminal  conviction.  (See  Hawker  v. 
New  York,  170  U.S.  189, 190  (1898); 
DeVeau  v.  Braisted.  373  U.S.  154 
(I960).) 

Second,  the  double  jeopardy  clause  is 
inapplicable  to  FDA's  proposal  to  debar 
Mr.  Patel  because  the  sanctions  imposed 
by  section  306(a)(2)  of  the  act  are 
rationally  related  to  the  remedial 
governmental  goal  of  eradicating  fraud 
from  the  drug  industry. 

Due  to  the  (kotentially  serious 
consequences  to  the  public  health  of 
fraud  and  corruption  in  the  drug 
industry,  the  permanent  debarment  of 
convicted  felons  like  Mr.  Patel  is  not  an 
excessive  means  to  eliminate  fr^ud  from 
the  industry.  The  legislative  history  of 
the  GE£A  is  replete  with  statements. 
some  dted  above,  that  the  act  provides 


a  reasonable  means  of  ridding  the 
generic  drug  industry  of  widespread 
corruption  and  restoring  consumer 
confidence  in  generic  drugs. 

Mr.  Patel  acknowledges  that  he  was 
convicted  as  alleged  by  FDA  in  its 
proposal  to  debar  him  and  has  raised  no 
genuine  and  substantial  issue  of  fact 
regarding  this  conviction.  While  Mr. 
Patel's  legal  arguments  do  not  create  a 
basis  for  a  hearing.  FDA  has  considered 
these  arguments  before  taking  final 
action  and  has  found  them 
unpersuasive.  Accordingly,  the  Interim 
Deputy  Commissioner  for  Operations 
denies  Mr.  Patel's  request  for  a  hearing. 

m.  Findings  and  Order 

Therefore,  the  Interim  Deputy 
Commissioner  for  Operations,  under 
section  306(a)  of  the  act,  and  under 
authority  delegated  to  her  (21  CFR  5.20), 
finds  that  Mr.  Ashok  Patel  has  been 
convicted  of  a  felony  under  Federal  law 
for  conduct:  (1)  Relating  to  the 
development  or  approval,  including  the 
process  for  development  or  approval,  of 
a  drug  product  (21  U.S.C  335a(a)(2)(A)): 
and  (2)  relating  to  the  regulation  of  a 
drug  product  (21  U.S.C.  335a(a)(2)(B)). 

As  a  result  of  the  foregoing  findings, 
Mr.  Ashok  Patel  is  permanently 
debarred  fit)m  providing  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  application 
under  section  505,  507,  512,  or  802  of 
the  act  (21  U.S.C  353, 357, 360b,  or 
382),  or  under  section  351  of  the  Public 
Health  Service  Act  (42  U.S.C  262). 
effective  November  8. 1994  (21  U.S.C 
335a(c)(l)(B)  and  (c)(2)(A)(ii)  and  21 
U.S.C  321(ee)). 

Any  person  with  an  approved  or 
pending  drug  product  application  who 
knowingly  uses  the  services  of  Mr.  Patel 
in  any  capacity,  during  his  period  of 
debarment,  will  be  subject  to  civil 
money  penalties  (21  U.S.C  335b(a)(6)). 
If  Mr.  Patel,  during  his  period  of 
debarment,  provides  services  in  any 
capacity  to  a  person  with  an  approved 
or  pending  drug  product  appUcation,  he 
will  be  subject  to  civil  money  penalties 
(21  U.S.C.  335b(a)(7)).  In  addition,  FDA 
will  not  accept  or  review  any 
abbreviated  new  drug  application  or 
abbreviated  antibiotic  drug  application 
submitted  by  or  with  Mr.  Patel's 
assistance  during  his  period  of 
debarment. 

Mr.  Patel  may  file  an  application  to 
attempt  to  terminate  his  debarment, 
pursuant  to  section  306(d)(4)(A)  of  the 
act.  Any  such  application  would  be 
reviewed  under  the  criteria  and 
pnx»sse8  set  forth  in  section 
306(d)(4)(C)  and  (d)(4)(D)  of  the  act. 
Such  an  application  should  be 
identified  with  Docket  No.  92N-0417 


and  sent  to  the  Dockets  Management 
Branch  (address  above).  All  such 
submissions  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  October  28. 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
(PR  Doc.  94-27668  Filed  11-7-94;  8:45  am] 
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Contracts 

AGENCY:  National  Institutes  of  Health, 
Pubhc  Health  Service,  DjHHS. 
ACTION:  Notice. 

SUMMARY:  The  National  Institutes  of 
Health  (NIH)  published  a  proposed  draft 
of  "Developing  Sponsored  Research 
Agreements:  Considerations  for 
Recipients  of  NIH  Research  Grants  and 
Contracts"  (hereafter  referred  to  as 
Considerations)  in  the  Federal  Register 
on  June  27, 1994.  The  document  is  to 
provide  recipients  of  NIH  grants  and 
contracts  (hereafter  referred  to  as 
Recipients)  with  issues  and  points  to 
consider  in  developing  sponsored 
research  agreements  with  commercial 
entities,  where  such  agreements  may 
include  research  activities  which  are 
fully  or  partially  funded  by  NIH. 
Comments  on  the  document  were 
requested  by  July  27, 1994.  In  response 
to  that  Notice,  NIH  received  comments 
from  18  respondents,  two  of  whom 
represented  a  large  number  of  research 
intensive  institutions. 

In  general,  the  comments  were 
favorable  and  supportive  of  the  NIH's 
action-to  assist  its  grantees  and 
contractors  in  administering  their 
activities  in  accordance  wiA  public  law 
and  the  terms  of  their  awards.  There 
were  a  number  of  minor  editorial 
comments  that  have  been  given 
consideration  and  for  the  most  part 
accepted.  A  summary  of  the  comments 
and  the  NIH  response  are  presented 
below.  The  full  text  of  thie  final 
document  is  also  presented. 
FOR  FURTHER  INFORMATION  CONTACT: 
Theodore  J.  Roumel,  Assistant  to  the 
Deputy  Director  for  Science  Policy  and 


Technology  Transfer,  NIH,  6011 
Executive  Boulevard.  Suite  325, 
Rockville.  MD  20852-3804,  (301)  496- 
7057,  ext.  203  (not  a  toll-free  number). 

Summary  of  Comments 

In  response  to  the  June  27  Notice,  NIH 
received  18  comments,  including  two 
from  organizations  representing  a  large 
number  of  research  intensive 
institutions.  Below  are  the  substantive 
comments  offered  and  NIH's  response, 
broken  down  by  the  section  of  the 
Considerations  to  which  they  pertain. 

Introduction 

In  order  to  limit  confusion  as  to 
requirements  that  may  apply  to  grantees 
and  contractors,  the  term  Grantee  has 
been  replaced  by  the  term  Recipient. 

One  entity  questioned  the  need  for  the 
issuance  of  the  Considerations.  As  was 
stated  in  the  document,  the  NIH,  as  a 
steward  of  Federal  funds,  has  the 
responsibility  to  advise  Recipients  as  to 
the  requirements  that  attach  to  the 
receipt  of  NIH  funds  and  to  offer 
technical  assistance  in  adhering  to  those 
requirements.  Recipients  have  varying 
levels  of  sophistication  in  their 
technology  transfer  activities  and  the 
NIH  is  trying  to  assist  those  institutions 
in  addressing  substantive  issues  based 
on  an  extensive  review  of  sponsored 
research  agreements.  In  keeping  with  its 
belief  that: 

Both  the  public  and  private  sectors  must 
work  together  to  foster  rapid  development 
and  commercialization  of  useful  products  to 
benefit  human  health,  stimulate  the 
economy,  and  enhance  our  international 
competitiveness,  while  at  the  same  t\me 
protecting  taxpayers'  investment  and 
safeguarding  the  principles  of  scientific 
integrity  and  academic  freedom. 

the  NIH  has  developed  the 
Considerations  to  encourage  Recipients 
to  address  issues  such  as  fair  and  oj)en 
competition,  dissemination  and 
commercialization  of  research  results, 
and  the  maintenance  of  academic 
freedom  in  developing  sponsored 
research  agreements  with  commercial 
entities. 

Purpose 

Several  institutions  sought  greater 
clarification'as  to  the  universe  to  which 
the  Considerations  were  addressed,  e.g. 
NIH  awards,  all  Federal  awards,  or  any 
sponsored  program  agreement.  The 
Bayh-Dole  Act  applies  to  all  Federal 
agencies.  However,  the  NIH  "an  only 
provide  guidance  to  Recipients  within 
its  jurisdiction.  The  INTRODUCTION 
and  PURPOSE  sections  of  the  document 
have  been  modified  to  cleariy  indicate 
that  the  requirements  of  the  Bayh-Dole 
Act  and  its  implementing  regulations 


apply  to  all  NIH  sponsored  research, 
whether  hilly  or  partially  funded.  The 
docimient  provides  information  on  the 
Act  and  the  regulations  and  guidance  to 
institutions  when  situations  arise  where 
NIH  has  fully  or  partially  funded 
research  activities  that  may  be  included 
in  a  sponsored  research  agreement. 

Three  respondents  commented  on  the 
definition  of  a  sponsored  research 
agreement.  The  existing  definition  in 
the  INTRODUCTION  section  has  been 
modified  to  more  clearly  state  what  is 
meant  by  the  term.  One  respondent 
proposed  that  the  definition  be  used 
with  NIH  funding  only.  This  was  not 
accepted  because  the  term  is  one  of 
general  applicability  while  the  guidance 
will  deal  with  only  those  types  of 
agreements  that  may  involve  NIH 
funded  activities. 

One  respondent  urged  that  NIH  point 
out  that  sponsored  research  agreements 
differ  from  one  another  and  must  be 
viewed  on  a  case  by  case  basis.  While 
it  was  our  opinion  that  we  had  provided 
that  sense,  we  have  modified  the  last 
paragraph  of  the  PURPOSE  section  to 
reflect  that  proposed  sponsored  research 
agreements  should  be  reviewed  on  a 
case  by  case  basis  and  that  provisions  of 
those  documents  should  be  reviewed 
both  individually  and  in  their  totality. 

Background 

Several  of  the  respondents  raised 
concerns  about  individual  situations 
and  whether  or  not  the  Considerations 
should  be  used  in  those  situations.  In 
developing  the  Considerations,  it  was 
the  intent  of  the  NIH  to  provide  some 
general  guidance  for  developing 
agreements  and  not  to  specify  how  an 
agreement  should  be  written!  how  an 
institution  should  respond  in  certain 
situations,  or  prescribe  any  special 
language  that  should  be  used  other  than 
that  which  is  already  required  by  law 
and  existing  policy  applicable  to  NIH 
funded  projects.  In  addition,  it  was  not 
the  intent  of  the  guidance  to  interpret  or 
otherwise  explain  the  Bayh  Dole 
implementing  regulations,  which  were 
issued  by  the  Department  of  Commerce. 
Issues  regarding  the  regulations  and  its 
requirements  need  to  be  addressed  to 
the  Department  of  Commerce. 

One  respondent  questioned  how  far 
the  Federal  rights  extend  to  sponsored 
activities  not  specifically  funded  by  the 
Federal  government.  If  research  results 
from  an  NIH  funded  activity  or  a  piece 
of  equipment  purchased  under  an  NIH 
funding  agreement  was  later  used  in  a 
sponsored  research  agreement  which 
was  being  funded  solely  by  the  sponsor 
and  this  led  to  the  development  of  a 
new  invention,  would  Federal  rights 
apply  to  any  new  invention  made  under 
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that  sponsored  reMerch  agreement?  In 
general.  Federal  rights  attach  only  if  an 
invention  is  conceived  or  first  actually 
reduced  to  practice  under  a  Federal 
funding  agreement.  Mere  use  of 
equipment,  data,  or  pre-existing 
inventions  does  not  mean  that  all  work 
under  the  sponsored  research  agreement 
is  subject  to  the  requirements  of  the 
Bayh  Dole  Act. 

Universal  Points  for  Consideration 

Dissemination  of  Research  Results 

Several  respondents  commented  on 
the  time  frames  related  to  possible 
delays  in  disclosure  of  research  findings 
and  the  period  for  consideration  of  a 
license  option.  Comments  were  mostly 
supportive,  however,  there  were  several 
comments  that  the  time  ^mes  offered 
might  be  too  tight.  It  is  of  the  utmost 
importance  to  the  NIH  to  have  research 
results  disseminated  and  innovations 
brought  to  commercialization  as  rapidly 
as  possible.  Time  frames  were  provided 
as  guidance  to  institutions  which  need 
to  exert  their  best  efforts  to 
accommodate  this  important  objective. 
The  Considerations  recognize  that 
different  situations  may  dictate  a  shorter 
or  longer  period  of  time.  To  protect 
intellectual  property  it  may  be  necessary 
to  grant  longer  periods  of  time. 
However,  each  situation  must  be 
reviewed  on  a  case  by  case  basis  and  the 
institution  must  determine  the 
appropriateness  of  the  time  frames  for 
those  particular  circumstances. 

On  the  basis  of  comments  received, 
we  have  modified  the  time  frame  for 
review  under  Dis.semination  of  Research 
Results  to  read  thirty  (30)  to  sixty  (60) 
days,  rather  than  thirty  (30)  days  which 
was  viewed  by  several  respondents  as 
being  too  constraining. 

Utilization 

One  respondent  agreed  with  the  idea 
of  providing  a  commercial  sponsor  of 
the  research  an  option  to  license 
resulting  intellectual  property  with  no 
second  chance  to  license.  However,  the 
respondent  believes  that  it  would  seem 
appropriate  that  the  sponsor  should  be 
given  an  equal  opportunity  with  its 
competitors  to  make  a  bid  on  the  license 
when  the  terms  of  the  license  offered  to 
a  competitor  differed  from  the  terms 
offered  to  tho  sponsor. 

The  rationale  for  the  language  in  the 
Considerations  was  that  if  negotiations, 
within  a  reasonable  period  of  time,  do 
not  end  in  a  license  with  the  sponsor, 
the  Recipient  should  be  free  to  negotiate 
with  others  to  en8ure>the  rapid  transfer 
of  technology  to  commercialization. 
This  would  not  preclude  a  Recipient,  at 
its  discretion,  from  entering  into  new 
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negotiations  with  the  sponsor, 
especially  when  the  Recipient  has  ' 
modified  the  terms  of  the  license  being 
offered  to  a  competitor  from  that  which 
it  previously  offered  to  the  sponsor. 

Notification  Requirements  and  Records 

In  response  to  one  comment,  the 
listing  of  timeliness  considerations  has 
been  revised  to  reflect  more  accurately 
the  language  in  the  Bayh-Dole  Act  and 
the  implementing  regulations.  One 
additional  consideration  has  been 
added,  i.e..  the  specification  in  patent 
applications  that  the  invention  was 
made  with  government  support.  This  is 
an  important  requirement  which  was 
omitted  in  the  original  document. 

Two  respondents  expressed  concern 
over  the  requirement  that  a  Recipient 
disclose  an  invention  to  the  NIH  prior 
to  the  publication  of  any  description  of 
the  invention.  One  of  those  respondents 
stated  that  the  language  was  incorrect. 
The  language  cited  in  the 
Considerations  is  a  grants  policy 
requirement,  has  been  in  place  for  a 
number  of  years,  and  is  consistent  with 
the  Bayh-Dole  requirements  for 
notification  of  inventions.  However, 
since  this  appears  to  have  raised  a 
concern,  we  have  deleted  the  subject 
sentence  and  inserted  information 
stating  the  source  of  the  requirement. 

The  comments  related  to  notiHcation 
requirements  and  records  reinforce  the 
need  for  institutions  to  have  adequate 
systems  to  meet  Federal  requirements. 
Those  institutions  which  have  separated 
their  technology  transfer  activities  from 
their  s(>onsored  research  administration 
activities  may  have  difHculty  in 
assuring  coordination  of  actions, 
submission  of  reports,  and  retention  of 
appropriate  records.  Institutions  need  to 
ensure  that  they  have  systems  in  place 
which  coordinate  actions  involving 
technology  transfer  and  sponsored 
research  administration  to  preserve  the 
rights  of  the  government  and  be 
responsive  to  requests  for  information 
and  reporting. 

Points  for  Special  Consideration 

Three  respondents  commented  on 
their  concern  regarding  the  suggestion 
that  Recipients  should  avoid  any  other 
unusual  practice  or  stipulation  that 
might  generate  public  concern  or 
undermine  rather  the  serve  the  public 
interest.  With  innovation  and  creativity 
being  a  major  part  of  the  evolving  field 
of  technology  transfer,  it  is  not  possible 
for  this  document  to  cover  every 
specific  problem,  concern  or 
consideration  that  may  occur  in  the 
future.  Therefore,  this  language  was 
written  to  encourage  institutions  to  be 
constantly  alert  in  their  review  of 


potential  agreements  with  special 
attention  to  conformity  with  the  Bayh- 
Dole  Act.  implementing  regulations,  and 
NIH  funding  requirements. 

Other  Points  for  Consideration  by 
Nonprofit  Recipients 

Three  respondents  expressed  concern 
regarding  the  language  on  small 
businesses.  One  had  general  concerns 
about  the  small  business  preference  and 
offered  some  additional  language.  A 
second  also  had  apprehensions  with  the 
small  business  preference  being 
interpreted  as  a  "must  use" 
requirement.  A  third  respondent  was 
concerned  that  the  form  and  level  of 
documentation  be  specified. 

In  the  section  on  special  provisions 
for  nonprofit  organizations,  the 
regulation  states  that  such  organizations 
will  make  efforts  to  execute  a  license 
with  small  businesses  and,  in  certain 
circumstances,  provide  a  preference  for 
such  businesses.  However,  the  decision 
to  give  a  preference  in  any  specific  case 
is  at  the  discretion  of  the  Recipient. 
Additionally,  the  regulation  states  that 
Recipients  must  be  satisfied  that  the 
small  business  firms  have  the  capability 
and  resources  to  carry  out  plans  or 
proposals.  Having  documentation 
sufficient  to  support  its  decisions  on 
small  business  preferences  is  a  key 
Recipient  responsibility. 

As  noted  above,  these  Considerations 
have  been  prepared  for  use  by 
Recipients;  the  regulations 
implementing  the  Bayh-Dole  Act  are 
issued  by  the  Department  of  Commerce 
and  the  NIH  does  not  have  authority  to 
modify  their  content. 

The  NIH  appreciates  the  effort  taken 
to  provide  comments  on  this  document 
andjs  pleased  that  the  document  is 
viewed  as  being  a  valuable  technical 
assistance  tool. 

Dated:  October  28. 1994. 
Daryl  A.  (Sandy)  Chamblee. 

Acting  Deputy  Director  for  Science  Policy  and 
Technology  Transfer,  National  Institutes  of 
Heahh. 

Develq[>ing  Sponsored  Research 
Agreements:  Considerations  for 
Recipients  of  NIH  Research  Grants  and 
Contracts 

Introduction 

The  National  Institutes  of  Health 
(NIH)  is  the  principal  biomedical  and 
behavioral  research  agency  within  the 
Federal  Government.  Its  mission  is  to 
improve  human  health  by  increasing 
scientific  knowledge  related  to  health 
and  disease  throu^  the  conduct  and 
support  of  biomedical  and  behavioral 
research.  The  NIH  advances  its  mission 
through  intramural  research  activity  and 


the  award  of  research  grants  and 
contracts  to  institutions  of  higher 
education,  research  institutes  and 
foundations,  and  other  non-profit  and 
for-profit  organizations  (hereafter 
referred  to  as  Recipients).  Whenever  a 
Recipient's  research  work  is  funded 
either  in  whole  or  in  part  through  NIH 
research  grants,  contracts,  and 
cooperative  agreements,  that  activity  is 
subject  to  the  requirements  of  Public 
Law  9fr-517.  known  as  the  Bayh-Dole 
Act  of  1980  ■  (hereafter  referred  to  as 
"Bayh-Dole"  or  "the  Act").  Those 
Recipients  are  required  to  maximize  the 
use  of  their  research  findings  by  making 
them  available  to  the  research 
community  and  the  public  at  large  and 
through  their  timely  and  effective 
transfer  to  industry  for  development. 

Recipients  also  have  interactions  with 
industry  which  may  take  many  forms, 
including  industrial  liaison  programs, 
spinoff  companies,  consortia, 
commercial  licenses,  material  transfers, 
consultations,  and  clinical  trial 
agreements.  This  document  addresses 
one  form  of  Recipient/industry 
-interaction,  sponsored  research 
agreements.  The  NIH  has  focused  a 
substantial  amount  of  its  recent 
attention  on  this  relationship  when  NIH 
funds  may  also  be  involved.  The  term 
sponsored  research  agreement  means  a 
written  document  which  describes  the 
relationship  between  Recipients  and 
commercial  entities  in  which  Recipients 
receive  funding  or  other  consideration 
to  support  their  research  in  return  for 
preferential  access  and/or  ri^ts  to 
intellectual  property  deriving  from 
Recipient  research  results. 

Although  Recipients  are  primarily 
responsible  for  the  implementation  of 
the  Bayh-Dole  requirements,  NIH.  as  a 
steward  of  Federal  funds,  has  a 
responsibility  to  provide  guidance  on 
issues  which  may  place  Recipients  at 
odds  with  Federal  law  and/or  NIH 
funding  requirements. 

Purpose 

The  purpose  of  this  document  is  to 
provide  Recipients  with  issues  and 
points  to  consider  in  developing 
sponsored  research  agreements  with 
commercial  entities,  where  such 
agreements  may  include  research 
activities  which  are  fully  or  partially 
funded  by  NIH.  The  intent  is  to  assist 
Recipients  in  ensuring  that  those 
agreements  comply  with  the 
requirements  of  the  Bayh-Dole  Act  and 
NIH  funding  agreements  while 


■  Public  L.aw  96-517.  enacted  December  12. 1980. 
Chapter  IS— Patent  Rights  in  Inventions  Made  with 
Federal  Assistance. 


upholding  basic  principles  of  academic 
freedom. 

This  document  represents  the 
culmination  of  various  activities,  under 
the  aegis  of  the  NIH  Task  Force  on 
Commercialization  of  Intellectual 
Property  Rights  from  NIH  Supported 
Extramural  Research,  which  included 
the  review  and  analysis  of  375 
sponsored  research  agreements  from  100 
Recipients,  meetings  with  industry, 
academia.  and  other  Government 
agencies,  and  a  specially  convened 
public  forum  involving  subject  matter 
experts  from  outside  of  the  NIH. 

The  NIH  recognizes  that  sponsored 
research  agreements  are  unique,  creative 
devices  which  reflect  the  needs  and 
interests  of  the  parties  involved  and 
require  a  delicate  balance  of  risks  and 
benefits  to  all  of  the  parties.  Although 
this  document  identifies  a  nimiber  of 
points  to  consider,  with  some 
necessitating  more  scrutiny  than  others, 
no  single  point  or  issue  is  so  dominant 
that  it  is  likely  to  be  fatal  to  an 
agreement.  Rather,  the  juxtaposition  of 
multiple  factors  or  clauses  in  an 
agreement  and  their  synergy  needs  to  be 
assessed.  Therefore,  Recipients  should 
review  each  proposed  sponsored 
research  agreement  on  a  case  by  case 
basis,  and  the  provisions  both 
individually  and  in  the  context  of  the 
entire  agreement. 

Background 

While  NIH  policies  on  the  use  of 
research  results  have  been  in  effect  for 
some  time,  commercial  development  of 
research  results  took  a  major  step 
forward  with  the  passage  of  the  Bayh- 
Dole  Act.  Congress  passed  the  Act  in 
response  to  significant  concerns  about 
the  United  States'  competitiveness  and 
data  indicating  that  rights  to  many 
inventions  developed  under  Federal 
grants  and  contracts  and  assigned  to  the 
Federal  government  were  not  being 
commercialized.  In  general,  the  Act 
authorizes  Recipients  to  retain  title  to 
inventions  resulting  bom  their 
Federally  funded  research  and  to  license 
such  inventions  to  commercial  entities 
for  development. 

Specifically,  the  Act  states  that: 

It  is  the  policy  and  objective  of  the 
Congress  to  use  the  patent  system  to  promote 
the  utilization  of  inventions  arising  from 
Federally  supported  research  or 
development;  to  encourage  maximum 
participation  of  small  business  firms  in 
Federally  sponsored  research  and 
development  efforts;  to  promote 
collaboration  between  commercial  concerns 
and  nonprofit  organizations,  including 
universities;  to  ensure  that  inventions  made 
by  nonprofit  organizations  and  small 
business  firms  are  used  to  promote  free 
competition  and  enterprise;  to  promote  the 


commercialization  and  public  availability  of 
inventions  made  in  the  United  States  by 
United  States  industry  and  lalx>r,  to  ensxire 
that  the  Government  obtains  sufficient  rights 
in  federally  supported  inventions  to  meet  the 
needs  of  the  Government  and  protect  against 
nonuse  or  unreasonable  use  of  inventions; 
and  to  minimize  the  costs  of  administering 
policies  ip  this  area.^ 

The  provisions  of  the  Act  have  been 
implemented  through  regulations  issued 
by  the  Department  of  Commerce  and 
adopted  by  the  Department  of  Health 
and  Human  Services.^ 

The  Act  serves  the  public  not  only  by 
encouraging  the  development  of  useful 
commercial  products  such  as  drugs  and 
clinical  diagnostic  materials,  but  also  by 
providing  economic  benefits,  and 
enhancing  U.S.  comp>etitiveness  in  the 
global  market  place. 

Since  its  passage,  the  Bayh-Dole  Act 
has  been  effective  in  promoting  the 
transfer  of  technology  from  Recipients 
to  industry  as  evidenced  by  the 
aggressive  pursuit  of  patenting  and 
licensing  and  the  proliferation  of 
university/industry  collaborations.*  In 
addition,  the  development  of  many  new 
and  important  drugs  and  devices  has 
been  facilitated  by  increased  industrial 
support  for  academic  research  >  and  the 
explosion  in  the  licensing  of  university 
owned  inventions.*  Furthermore, 
statistics  indicate  that  the  Act  has 
provided  significant  economic  benefits 
which  are  projected  as  increasing 
between  25  to  30  percent  per  year.'' 


^Public  Law  96-517.  Chapter  18.  Patent  Rights  in 
Inventions  Made  With  Federal  AssisUnce.  Sec.  200. 

'The  Department  of  Commerce  regulations  are  at 
37  Code  of  Federal  Regulations  (CFR)  Part  401  and 
supersede  applicable  portions  of  45  CFR  Parts  6  and 
8. 

'Approximately  one  in  every  four  university 
patents  issued  in  the  late  l9B0s  was  for  a 
biomedical  or  health  related  invention.  In  the  early 
1970°s,  the  ratio  was  one  in  eight.  Source:  Science 
and  Engineering  Indicators.  1993.  ^4ational  Science 
Foundation. 

'  While  still  representing  less  than  10  percent  of 
the  total  funding  for  academic  research,  ii  is 
estimated  that  nearly  2  percent  of  United  States 
industry's  expenditures  for  R&D  now  goes  to 
academic  institutions,  as  compared  with  less  thaa 
1  percent  in  1971.  Source:  Science  and  Engineering 
Indicators,  1993.  National  Science  Foundation. 

*Over  1000  licenses  or  options  were  executed  in 
Fiscal  Year  1992  by  260  academic  institutions 
surveyed.  The  institutions  also  reported  (bat  they 
had  over  5000  active  licenses  in  place  at  the  time 
of  the  survey.  Source:  Association  of  University 
Transfer  Managers  Licensing  Survey  FY  1991-1992. 
published  October,  1993. 

'In  FY  1992  sales  and  employment  attributable 
to  the  Act  were  estimated  to  be  as  follows:  between 
S9  and  Sl3  billion  in  sales  and  50-100.000  jobs, 
with  an  annual  increase  of  between  25  and  30 
percent.  Source:  Dr.  Ashley  J.  Stevens.  Director. 
Office  of  Technology  Transfer,  Dana-Fari>er  Cancer 
Institute.  Association  of  University  Technology 
Managers  Winter  Meeting.  1994. 
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Recipient  Responsibilities 

In  keeping  with  the  ob|ectives  and 
{Mlicies  of  Bayh-Dole,  it  is  incumbent 
upon  Recipients  to  effectively  and 
efficiently  transfer  technology  to 
industry  for  commercial  development. 
Howevtir,  in  doing  so  Recipients  must 
also  comply  with  the  specific  terms  of 
the  Act,  its  implementing  regulations, 
and  the  terms  and  conditions  of  each 
NIH  award  and  ensure  that  such 
compliance  is  reflected  in  their 
agreements  with  commercial  entities. 

In  carrying  out  that  responsibility,  at 
a  minimum.  Recipients  need  to  concern 
themselves  with  issues  involving 
maintenance  of  academic  freedom  for 
institutions  and  investigators,  fair  access 
to  information,  timeliness  of  notiHcation 
and  reporting  requirements,  rational 
licensing  to  commercial  entities,  and 
adherence  to  the  speciflc  requirements 
of  the  Act  and  NIH  funding  agreements. 

While  sponsored  researcn  agreements 
frequently  are  used  where  basic  research 
is  involved  and  no  invention  exists  to 
disclose  nor  intellectual  property  to 
license  at  the  time  the  agreement  is 
executed.  Recipients  should  anticipate 
such  issues  and  consider  the  following 
points  in  developing  a  sponsored 
research  agreement. 

The  first  section.  Universal  Points  for 
Consideration,  highlights  several 
requirements  and  issues  that  Recipients 
should  consider  in  all  proposed 
sponsored  research  agreements.  The 
second  section.  Points  for  Special 
Consideration,  delineates  circumstances 
which  suggest  heightened  scrutiny.  The 
third  section.  Other  Points  for 
Consideration  by  Nonprofit  Recipients, 
contains  additional  considerations 
which  apply  only  to  nonprofit 
Recipients. 

Univenal  Points  for  Consideration 

Academic  Freedom 

Academic  research  freedom  based 
upon  social  collaboration  within  the 
scientific  community  and  the  scrutiny 
of  claims  and  beliefs  by  its  members  is 
at  the  heart  of  scientific  advancement 
within  the  United  States.  Primarily 
through  Federal  funding,  academic 
institutions  have  contributed  to 
fundamental  Imowledge  and  techniques 
upon  which  current  and  future 
scientific  discoveries  and  technological 
innovations  depend.  Therefore,  the 
preservation  of  academic  freedom  for 
Recipient  institutions  and  researchers  is 
of  considerable  concern  to  the  NIH. 

Recipients  should  be  aware  that  their 
interest  in  the  scientific  endeavor 
covered  by  a  sponsored  research 
agreement  and  the  interest  of  the . 
industrial  sponsor  may  not  be  totally 


consonant.  As  a  result,  in  general. 
Recipients  should  ensure  that  sponsored 
research  agreements  preserve  the 
freedom  for  academic  researchers  to 
select  projects,  collaborate  with  other 
scientists,  determine  the  types  of 
sponsored  research  activities  in  which 
they  wish  to  f>articipate,  and 
communicate  their  research  findings  at 
i:ieetings,  and  by  publication  and 
through  other  means."  Academic 
researchers  also  should  be  made  aware 
of  any  agreements  executed  by  their 
institutions  which  may  restrict  their 
ability  to  pursue  research  activities  and 
publish  research  results.  Recipients  also 
should  maintain  their  independence  to 
pursue  their  own  mission  without 
undue  infiuence  or  restraint  by  their 
industrial  sponsors.  For  example,  an 
agreement  which  gives  an  industrial 
sponsor  the  ability  to  direct  the  research 
mission  of  a  Recipient  would  be 
inappropriate. 

Dissemination  of  Research  Results 

Recipients  must  ensure  that  the 
timely  dissemination  of  research 
findmgs  is  not  adversely  affected  by  the 
conditions  of  a  sponsored  research 
agreement.  For  example,  in  the  case  of 
research  grants,  the  PHS  Grants  Policy 
Statement,  incorporated  as  a  condition 
of  each  NIH  research  grant,  details 
policies  on  publication  of  research 
resuhs,  responsibilities  to  disseminate 
information  on  unique  research 
resources,  and  standards  of  conduct  for 
the  organization's  employees. 

Although  an  industrial  s[X)nsor's 
consideration  of  the  commercial 
applicability  of  specific  research 
findings  and/or  the  filing  of  a  patent 
application  to  seciue  intellectual 
property  rights  may  justify  a  need  to 
delay  disclosure  of  research  findings,  a 
delay  of  thirty  (30)  to  sixty  (60)  days  is 
generally  viewed  as  a  reasonable  period 
for  such  activity.  Depending  upon  the 
individual  circumstances,  Recipients 
could  consider  a  shorter  or  longer 
period  of  time,  as  they  deem 
appropriate.  In  addition  to  the  timing,  a 
sponsored  research  agreement  which 
requires  the  disclosure  of  inventions 
and  research  findings  developed  with 
NIH  funds  to  an  industrial  sponsor  prior 
to  submission  of  the  invention 
disclosure  to  the  NIH,  may  be 
inconsistent  with  the  terms  and 
conditions  of  the  NIH  grant  or  contract. 


■TIm  NIH  recognize*  that  there  may  be  certain 
in«Uncet  when  it  may  be  reaaonable  for  a  Grantee 
institution  to  agree  to  minimally  reatrict  a 
rwaarcher  from  colUborating  with  another 
taldmtrial  partner  when  the  subfact  matter  of  such 
collaboration  overlap*  with  that  of  the  spon«ored 
iwaarch  agreement. 


UtUizaUon 

The  NIH  also  has  a  concern  that 
Federally  funded  technology  be 
developed  and  commercialized  in  an 
expedited  and  efficient  manner.  In 
deciding  to  enter  into  an  agreement  with 
a  commercial  entity.  Recipients  should 
consider  whether  the  organization  has 
the  experience,  capability,  and 
commitment  to  bring  its  likely 
inventions  to  commercial  status. 

Additionally,  Recipients  should  not 
enter  into  sponsored  research 
agreements  that  {>ennit  a  sponsor  to  tie 
up  the  development  of  a  technology  by 
acquiring  exclusive  licensing  rights  to 
the  product  of  given  research  results 
before  deciding  whether  or  not  it  will 
actively  develop  and  commercialize  that 
product.  Recipients  could  provide  a 
sponsor  with  an  option  to  pursue 
licensing  rights.  It  is  reasonable  for  such 
options  to  be  limited  to  no  more  than 
six  (6)  months  after  disclosure  to  the 
authorized  representative  of  the 
sponsor.  However,  individual 
circumstances  may  dictate  a  shorter  or 
longer  period  of  time.  After  the  option 
period  expires,  the  technology  should 
become  available  for  licensing  to  other 
entities.  Moreover,  once  a  sponsor 
decides  not  to  exercise  its  option, 
normally,  the  agreement  should  not 
provide  for  a  second  opportunity  to 
obtain  licensing  rights  by  matching 
other  parties'  offers  for  the  rights.  Such 
actions  enable  Grantees  to  license  to 
companies  presenting  a  bona  fide 
commercialization  plan,  thus  expediting 
the  availability  of  products  to  the 
public. 

In  order  to  ensiu^  that  technology  is 
developed  rapidly  and  is  not  being 
subjected  to  delays.  Recipients  should 
also  establish,  maintain,  and  actively 
administer  policies  and  procedures 
which  ensure  that  licenses  arising  fit)m 
sponsored  research  agreements  contain 
due  diligence  requirements  and 
benchmarks  to  monitor  performance. 
When  future  rights  to  as  yet 
undiscovered  inventions  are  included  in 
a  sponsored  research  agreement, 
benchmarks  for  development  of  each 
such  invention  should  be  established  as 
they  become  available  for  commercial 
development.  In  addition.  Recipients 
should  actively  monitor  licensees  in 
accordance  with  those  requirements  and 
benchmaries  to  assure  compliance  with 
Recipient  obligations  under  the  Act. 

Recipients  also  need  to  ensure  that 
they  have  internal  systems  taprovide 
required  utilization  reports  to  the  NIH 
on  each  invention.  Those  reporis  are 
required  by  Department  of  Commerce 
regulation  and  include  such  items  as  the 
status  of  development,  first  commercial 


sale,  and  amount  of  gross  royalties 
received.  Detailed  information  about  the 
precise  utilization  report  requirements 
can  be  obtained  from  the  NIH  Office  of 
Extramural  Research. 

U.S.  Manufacture 

The  Bayh-Dole  Act  requires  that 
products  developed  with  Federal  funds 
and  used  and  sold  in  the  United  States, 
be  substantially  manufactured  here.  In 
granting  exclusive  rights  to  use  or  sell 
any  subject  invention  in  the  United 
States,  Recipients  must  ensure  that  each 
agreement  requires  that  any  products 
embodying  the  subject  invention  or 
produced  through  the  use  of  the  subject 
invention  will  be  manufactured 
substantially  in  the  United  States.  In    ' 
individual  cases,  a  request  for  waiver 
may  be  considered  by  the  NIH.  A 
determination  will  be  made  based  upon 
a  showing  by  the  Recipient  that 
reasonable  but  unsuccessful  efforts  have 
been  made  to  grant  licenses  on  similar 
terms  to  potential  licensees  that  would 
be  likely  to  manufacture  substantially  in 
the  United  States  or  that  under  the 
circumstances  domestic  manufacture  is 
not  commercially  feasible.  In  granting  a 
waiver  of  the  U.S.  manufacture 
requirement,  the  NIH  may  consider 
other  benefits  conferred  on  the  United 
States  by  the  potential  license  including 
the  rapid  availability  of  a  product  of 
benefit  to  the  health  of  the  American 
people. 

Notification  Requirements  and  Records 

In  sponsored  research  agreements,  as 
in  other  contexts.  Recipients  must  also 
ensure  that  invention,  patent  and 
license  notification  requirements  are 
adhered  to  in  a  timely  manner. 
Timeliness  considerations  include 
prompt  (1)  employee  notification  to 
Recipient  administrators  of  an  invention 
made  under  NIH  funding,  (2)  written 
disclosure  to  NIH  in  sufficient  technical 
detail  to  adequately  describe  the 
invention,  (3)  written  election  to  the 
NIH  of  whether  or  not  the  Recipient  will 
retain  title  to  such  invention,  (4) 
adherence  to  time  frames  for  initial 
filing  of  patent  applications  in  the 
United  States  and  the  filing  of  foreign 
patent  applications,  (5)  execution  and 
delivery  of  all  instruments  necessary  to 
establish  or  confirm  NIH  rights 
throughout  the  world  in  the  subject 
inventions  to  which  the  Recipient  has 
elected  to  retain  title,  (6)  notification  to 
the  NIH  of  ary  decision  not  to  continue 
patent  prosecution,  pay  fees,  or  defend 
the  patent  in  a  reexamination  or 
opposition  proceeding  on  a  patent,  in 
any  country,  (7)  conveyance  of  title  to 
NIH  when  requested,  and  (8) 
specification  in  any  United  States  patent 


applications  and  any  patent  issuing 
thereon  covering  a  subject  invention 
that  the  invention  was  made  with 
government  support.' 

Specifically,  as  conditions  of  NIH 
grants  and  cooperative  agreements. 
Recipients  must  fully  notify  the  NIH  in 
a  timely  manner  when  an  invention  has 
been  developed.  In  addition,  PHS  grants 
policy  requires  that  when  applying  for 
continued  funding  in  each  subsequent 
funding  period,  the  institution  must  also 
provide  either  a  listing  of  all  inventions 
made  during  the  preceding  budget 
period  or  a  certification  that  no 
inventions  were  made  during  the 
applicable  period.  A  final  invention 
statement  and  certification  listing  all 
inventions  that  were  conceived  or  first 
actually  reduced  to  practice  during  the 
course  of  work  under  the  funding 
agreement  is  required  within  ninety  (90) 
days  following  the  expiration  or 
termination  of  support  on  an  applicable 
project.  Additionally,  Recipients  need  to 
adhere  to  the  specific  requirements 
contained  in  the  patent  clauses  of  their 
contracts  as  well  as  the  general 
provisions  of  the  Federal  Acquisition 
Regulations. 

Furthermore,  Recipients  must  also 
document  their  compliance  with  the 
requirements  of  the  Act,  regulations, 
and  terms  and  conditions  of  NIH 
awards,  generally  and  as  related  to 
sponsored  research  agreements. 
Recipient  records  must  be  available  for 
review  by  authorized  Federal  officials  in 
accordance  with  the  tferms  and 
conditions  of  the  award.  For  example, 
concerning  access  and  retention  of 
records  imder  NIH  grants  and 
cooperative  agreements,  regulations 
require  grantees  to  retain  financial  and 
programmatic  records,  supporting 
documents,  statistical  records,  and  all 
other  grantee  records  which  may 
reasonably  be  considered  pertinent  to  a 
grant  or  subgrant.'" 

Pomts  for  Special  Consideration 

The  NIH  has  identified  several 
situations,  outlined  below,  in  which 
Recipients  should  exercise  heightened 
sensitivity  and  scrutiny  in  the 
development  of  sponsored  research 
agreements.  Such  an  exercise  should 
confirm  that  a  sponsored  research 
agreement  does  not  adversely  impact 
NIH  funded  activities  and  Recipient 


»The  regulation.  37  CFR  401.14(F)(4),  requires 
that  the  following  clause  be  used:  "This  invention 
was  made  witii  government  support  under  (identify 
the  grant,  contract,  or  cooperative  agreement) 
awarded  by  (identify  the  Institute  or  Center), 
National  Institutes  of  Health.  The  government  has 
certain  rights  in  the  invention." 

'"The  regulations  are  set  forth  at  45  CTR  Part  74, 
Subpart  D  and  45  CFR  Part  92.42. 


concerns  such  as  academic  freedom,  or 
shift  control  of  the  Recipient's  scientific 
activities,  management,  and 
independence  into  the  hands  of  the 
sponsor.  While  there  is  no  requirement 
that  Recipients  submit  proposed 
sponsored  research  agreements  to  the 
NIH  for  review,  at  the  discretion  of  the 
Recipient,  the  NIH  Deputy  Director  for 
Extramural  Research  may  be  consulted 
for  additional  clarification  in  instances 
where  special  considerations  warrant. 
First.  Recipients  should  subject  their 
sponsored  research  agreements  to 
heightened  scrutiny  when  one  or  more 
of  the  following  threshold  criteria  apply: 

(a)  The  amount  of  financial  support 
from  the  sponsor  meets  or  exceeds  $5 
million  in  any  one  year,  or,  $50  million 
total  over  the  total  period  of  funding 
under  the  agreement; 

(b)  The  proportion  of  funding  by  the 
sponsor  exceeds  20  percent  of  the 
Recipient's  total  research  funding: 

(c)  The  sponsor's  prospective 
licensing  rights  cover  all  technologies 
developed  by  a  major  group  or 
component  of  the  Recipient 
organization,  such  as  a  large  laboratory, 
department  or  center,  or  the 
technologies  in  question  represent  a 
substantial  proportion  of  the  anticipated 
intellectual  output  of  the  Recipient's 
research  staff:  or 

(d)  The  duration  of  the  proposed 
agreement  is  for  more  than  5  years. 

If  one  or  more  of  these  criteria  apply, 
it  is  more  likely  that  the  proposed 
sponsored  research  agreement  will 
adversely  affect  op)en  commercial 
access,  especially  for  small  businesses, 
to  a  Recipient's  Federally  funded 
research  activities  and  may  delay  or 
impede  the  rapid  development  and 
commercialization  of  technology. 

Second.  Recipients  should  be 
concerned  if  the  scope  of  the  sponsored 
research  agreement  is  so  broad  that  the 
subsequent  exclusive  licensing  of 
technology  under  the  agreement 
provides  a  single  sponsor  with  access  to 
a  wide  array  of  Recipient  research 
findings  and  technologies  that 
effectively  exclude  other  organizations 
from  reasonable  access  to  a  Recipient's 
technology.  This  type  of  arrangement 
can  also  delay  commercialization  if  the 
sponsor  does  not  have  the  interest  or  the 
capability  to  develop  thejechnolo^. 

Third,  if  the  sponsor's  contribution  of 
funds  is  to  support  a  Recipient's  general 
operations  rather  than  specifically 
defined  research  projects,  the  Recipient 
should  consider  the  amount  of  the 
sponsor's  general  funding  in  relation  to 
funds  from  other  sources  when 
determining  what  prospective 
intellectual  property  rights  the  sponsor 
will  obtain  from  the  results  of  the 
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Recipient  research.  There  should  be  a 
reasonable  relationship  between  the 
amount  of  money  contributed  by  the 
sponsor  and  the  rishts  that  it  is  granted 
both  to  review  and  license  resulting 
technology  or  inventions.  Additionally, 
Recipients  should  also  consider  the 
level  of  risk  that  the  sponsor  will  be 
assuming  in  order  to  obtain  rights.  In 
general,  the  greater  the  restrictions  on  a 
sponsor's  rights,  the  higher  the 
sponsor's  risk  in  receiving  benefit  from 
its  support.  As  an  extreme  example,  a 
sponsor  should  not  be  able  to  provide  5 
percent  of  the  Recipient's  total  support, 
review  100  percent  of  the  Recipient's 
inventions,  and  receive  rights  or  a  first 
option  to  50  percent  of  the  research 
results  generated  by  the  Recipient. 
Where  general  funding  is  involved,  a 
Recipient  may  consider  a  number  of 
alternative  actions,  including 
establishing  some  mechanism  to  limit 
the  review  and  licensing  rights  of  the 
sponsor  to  a  particular  segment  or 
percentage  oi  the  inventions  for  a  set 
period  of  time.  For  example,  the 
Recipient  may  require  the  sponsor  to 
select  those  research  areas  on  projects  to 
which  its  general  funding  rights  would 
attach  in  advance,  thereby  freeing  up 
research  areas  that  may  be  of  interest  to 
other  commercial  entities.  Because,  by 
its  nature,  general  funding  is  less 
directed  and  its  results  more  imprecise, 
Recipients  should  carefully  monitor  the 
impact  on  open  competition  and  fair 
access  by  small  business  of  the 
sponsor's  licensing  practices  for 
technology  supported  by  general 
funding. 

Fouilh,  Recipients  should  avoid  any 
other  unusual  practice  or  stipulation 
that  might  generate  public  concern  or 
undermine  rather  than  serve  the  public 
interest. 

Other  Points  for  Cpnsideration  by  Men- 
Profit  RecipienU 

The  following  points  are  to  aid  non- 
profit Recipients  in  administering  the 
Act  and  in  complying  with  the 
requirements  of  NIH  funding 
agreements. 

First,  Recipients  must  ensure  that  the 
rights  to  inventions  resulting  from 
Federal  funding  are  not  assigned 
without  NIH  approval.  An  exception  to 
this  is  when  the  assignment  is  made  to 
an  organization  which  has  as  one  of  its 
primary  functions  the  management  of 
inventions,  in  which  case,  the  assignee 
will  be  subject  to  the  same  provisions  as 
the  Recipient. 

Second,  Recipients  must  share 
royalties  collected  on  NIH  supported 
inventions  with  the  inventors  and  the 
balance  of  any  royalties  or  income 
earned,  after  payment  of  expenses, 


including  payment  to  inventors  and 
incidental  expenses  to  the 
administration  of  subject  inventions, 
must  be  utilized  for  the  support  of 
scientific  research  or  education. 

Third,  Redpients  must  employ 
reasonable  enorts  to  attract  licensees  of 
subject  inventions  that  are  small 
business  firms.  Additionally,  Recipients 
must  provide  a  preference  to  small 
business  firms  when  licensing  a  subject 
invention  if  Recipients  determine  that 
small  business  firms  have  plans  or 
proposals  for  marketing  the  invention 
which,  if  executed,  are  equally  as  likely 
to  bring  the  invention  to  practical 
application  as  any  plans  or  proposals 
firom  applicants  that  are  not  small 
business  firms.  However.  Recipients 
must  be  satisfied  that  the  small  business 
firms  have  the  capability  and  resources 
to  carry  out  plans  or  proposals.  The 
decision  whether  to  give  a  preference  in 
any  specific  case  is  at  the  discretion  of 
the  Recipient.  However,  since 
sponsored  research  agreements  typically 
provide  exclusive  licenses  or  options  to 
such  rights  to  the  sponsor.  Recipients 
should  seriously  consider  and  provide 
for  these  issues  when  negotiating  such 
agreements. 

Conclusion 

Technology  transfer  is  a  vehicle 
through  which  the  fruits  of  NIH  funded 
research  are  transferred  to  industry  to  be 
ultimately  develop>ed  into  preventive, 
diagnostic  and  therapeutic  products  to 
advance  human  health.  In  a  dynamic 
and  multinational  marketplace,  if  the 
United  States  is  to  remain  a  world 
leader  in  technological  and  scientific 
innovation,  both  the  public  and  private 
sectors  must  work  together  to  fdster 
rapid  development  and 
commercialization  of  useful  products  to 
benefit  human  health,  stimulate  the 
economy,  and  enhance  our  international 
competitiveness,  while  at  the  same  time 
protecting  taxpayers'  investment  and 
safeguarding  the  principles  of  scientific 
integrity  and  academic  freedom. 

It  is  in  this  spirit  that  the  N^ 
encourages  Recipients  to  address  the 
issues  and  apply  the  points  for 
consideration  identified  in  this 
document  when  developing  sponsored 
research  agreements  with  commercial 
entities. 

(FR  Doc  94-27576  Filed  11-7-94: 8:45  ami' 
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Qovemment-Owned  Inventions; 
Availability  for  Ucansing 

agency:  National  Institutes  of  Health. 
ACTION:  Notice. 


The  inventions  listed  below  are 
owned  by  agencies  of  the  U.S. 
Government  and  are  available  far 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patent  applications  are  filed  on 
selected  inventions  to  extend  market 
coverage  for  U.S.  companies  and  may 
also  be  available  for  licensing. 
AD0AE88E8:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtainml  by 
contacting  John  Fahner-Vihtelic, 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325.  Rockville. 
Maryland  20852-3804  (telephone  301/ 
496-7735  ext.  285;  fax  301/402-0220). 
A  signed  Confidential  Ehsclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  applications.  Issued 
patents  may  be  obtained  from  the 
Commissioner  of  Patents.  U.S.  Patent 
and  Trademark  Office.  Washington.  DC 
20231. 
Artificial  Network  For  Temporal 

Processing 
Wang.  L..  Alkon.  D.L.  (NINDS) 
Filed  24  Jun  93 
Serial  No.  08/082.003 

This  invention  comprises  a  novel 
artificial  network  for  learning, 
recognizing,  and  generating  temporal 
(time-dependent)  spadal  processing  that 
offers  to  improve  simulations  of  natural 
and  biologic  systems  including  human 
learning  processes.  Previously 
developed  artificial  neural  networks 
have  limitations  because  they  often  do 
not  recognize  sequences  for  which  they 
have  not  been  pre-programmed  and 
have  great  difficulty  discriminating 
temporal  spacial  patterns.  Furthermore, 
they  have  trouble  processing  images  that 
are  obscured  by  "noise."  This  newly 
developed  system  overcomes  such 
limitations  by  incorporating  time-delay 
signal  circuits,  comparator  units,  and  a 
parallel  array  of  subneural  networks.  It 
is  capable  of  learning  temporal-special 
sequences  such  as  speech  patterns, 
robotic  and  unmanned  defense  system 
control  commands,  and  forecasts  of 
multivariate  stochastic  processes  (i.e., 
weather,  stock  market,  etc.).  The  system 
is  able  to  recall  an  entire  sequence  after 
being  presented  with  only  a  small 
portion  of  the  sequence,  which  may  be 
obscured  by  noise  and/or  contain  blank 
spacial  patterns. 
Automated  Portrait/Landscape  Mode 

Detection  On  A  Binary  Image 
U.  D.X.D.  (NLM) 
Filed  5  Nov  93 
Serial  No.  08/147,798 


A  software  program  that  simply, 
efficiently,  and  economically  detects  the 
orientation  of  text  in  a  binary  image 
containing  non-textual  information  has 
been  invented.  Conventional  page 
orientation  systems  often  have  problems 
determining  the  orientation  (i.e., 
landscape  or  portrait)  of  images  with  a 
significant  number  of  non-textual 
elements  (i.e.,  graphics,  etc.).  One 
reason  such  systems  have  performance 
problems  is  due  to  their  emphasis  on 
global  veuiations  in  the  characteristics  of 
the  image.  This  new  apparatus 
overcomes  such  limitations  by 
classifying  each  region  of  the  page  as 
either  textual  or  non-textual  according 
to  the  characteristics  it  exhibits.  For 
each  of  the  smaller  regions  classified  as 
textual,  the  system  then  determines  its 
orientation.  Thereafter,  the  system 
groups  the  regions  into  successively 
larger  and  larger  regions,  determining 
the  orientation  of  the  successively  larger 
groups,  until  it  determines  the 
orientation  of  the  overall  page. 
Lift  Task  Analyzer 
Waters.  T.R.  (CDC) 
Filed  30  Nov  93 
Serial  No.  08/159,284 

Development  of  an  apparatus  for 
automatically  determining  the  overall 
physical  stress  required  for  a  particular 
lifting  task  is  valuable  for  reducing 
work-related  injuries.  Back  injuries  due 
to  lifting  are  one  of  the  most  common 
and  costly  work-related  injuries  in  the 
U.S.  today.  There  previously  has  been 
no  method  available  to  quickly  and 
accurately  determine  if  a  particular 
lifting  task  is  likely  to  result  in  injury. 
This  newly  developed  lift  task 
analyzer — which  uses  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  equations  to  determine  the 
overall  physical  stress  of  a  particular 
lifting  task— can  quickly  determine  the 
ability  of  a  lifting  task  to  cause  injury, 
with  little  error.  A  single  physical 
measurement  is  all  that  is  needed  to 
provide  enough  data  for  calculating  all 
of  the  NIOSH  equation  multipliers. 
High  Dissociation  Constant  Fluorescent 

And  NMR  Sensitive  Calcium  Ion 

Indicators 
London,  R.E.,  Levy,  L.A..  Murphy.  E.. 

Gabel.  S.  (NIEHS) 
Filed  30  Dec  93 
Serial  No.  08/175,590 

Development  of  a  novel  class  of 
calcium  indicators  offers  to  significantly 
improve  understanding  of  the 
physiological  role  of  this  ion.  Calcium  is 
a  key  element  in  the  regulation  of 
numerous  cellular  processes,  including 
contraction  of  muscle  and  excretion  of 
hormones  from  gland  cells  and 
T.eurotransmitters  frt>m  nerve  s)mapses. 


as  well  as  the  regulation  of  cellular 
metabolism.  Presently  used  methods  for 
measuring  calcium  levels  in  the  cytosol 
are  not  suitable  for  measuring  calcium 
levels  in  organelles  within  cells.  Also, 
conventional  methods  and  agents  do  not 
work  well  at  high  levels  of  calcium  ions. 
which  are  associated  with  some 
pathological  conditions.  The  new  class 
of  calcium  ion  indicators,  which  are 
chromophoric  or  fluorescent  dyes,  are 
better  able  to  measure  high 
concentrations  of  calcium  because  they 
have  high  dissociation  constants. 
Furthermore,  because  they  can  be 
measured  by  various  techniques  such  as 
19F  NMR  spectroscopy,  flow  cytometry, 
and  quantitative  fluorescence 
techniques,  they  are  applicable  to 
measuring  calcium  levels  within 
organelles  as  well  as  in  cytosol. 
Solid-State  Fluorescent  Tipped  Fiber 
Optic  Dosimeter  Probe  With 
Isotropic  Response  For  Measuring 
Light  Levels  In  Tissue  And  Other 
Turbid  Media 
Merberg.  G.N.,  Lilge,  L.  (FDA) 
Filed  25  Jan  94 
Serial  No.  08/188.325 

This  invention  offers  a  more  efficient 
and  accurate  photodynamic  therapy 
delivery  system  that  offers  to  improve 
the  treatment  of  certain  cancers. 
Presently  available  spherical-tipped 
fiber  optic  systems  have  fairly  large 
diameters,  making  it  difficult  to 
accurately  deliver  the  laser  light  to 
tumor  cells  while  sparing  healthy  tissue; 
such  probes  tend  to  be  fragile,  as  well. 
Although  standard  fluorescent-tipped 
fiber  optic  dosimeter  probe  designs  are 
much  smaller  and,  thus,  offer  a  size 
advantage,  they  cannot  deliver  as  much 
radiation  to  the  tumor  as  the  spherical- 
tipped  models.  However,  this  new 
fluorescent-tipped  fiber  optic  system 
produces  a  strong  but  narrow  response 
emission,  giving  it  the  advantage  of 
being  selective  as  well  as  effective.  It  is 
also  more  rugged  than  earlier  fiber  optic 
systems. 

Photochemotherapy  Dosimeter 
Landry,  R.J.,  Matchette,  S.,  Merberg, 

G.N.  (FDA) 
Filed  25  Jan  94 
Serial  No.  08/188,331 

A  newly  developed  device  for 
measuring  the  dosage  of 
photochemotherapy  offers  to 
significantly  improve  the  effectiveness 
of  such  therapy.  In  photochemotherapy, 
a  cancer  patient  is  given  a 
photosensitizing  dye  several  days  before 
treatment.  Because  the  dye  is  retained 
for  longer  times  in  tumor  tissue  than 
normal  tissue,  by  the  time  the  optical 
radiation  is  administered,  a  far  greater 
proportion  of  tumor  cells  will  1m  killed 


by  the  radiation  than  normal  cells; 
however,  successful 

photochemotherapy  is  highly  dependent 
upon  the  ability  to  deliver  a  sufficient 
amount  of  radiation  to  the  entire  tumor 
volume.  Current  dose-measuring 
devices,  or  dosimeters,  have  limitations 
because  they  do  not  provide  a  direct 
measure  of  the  ctmiulative  dose,  or  the 
intensity  of  the  signal  they  produce  for 
the  purpose  of  measurement  is  often  so 
low  that  it  cannot  be  measured 
accurately.  This  newly  developed 
dosimeter  overcomes  such  limitations 
by  attaching  a  chemical  cell  to  the  end 
of  a  fiber  optic  cable.  This  cell  contains 
a  photobleachable  chemical  that 
accurately  measures  the  amount  of 
energy  being  directed  at  the  tumor  and 
transmits  a  signal  back  through  the  fiber 
optic  cable  to  a  detection  device.  This 
system  provides  a  direct  measurement 
of  cumulative  dosages  of  optical 
radiation,  making  it  easier  to  more 
accurately  deliver  a  precise  amount  of 
radiation  to  the  target  cells. 
Isolation  Of  Ceiiuiar  Material  Under 

Microscopic  Visualization  Liotta. 

L.A..  Zhuang.  Z.,  Buck,  M.R., 

Stetler-Stevenson,  W.G.,  Lubensky. 

I.A.,  Roth.  M.J.  (NCI) 
Filed  1  Mar  94 
Serial  No.  08/203,780 

A  unique  method  has  been  developed 
for  identifying  and  extracting  pure  cell 
populations  from  tissue  samples.  This 
method  may  be  particularly  useful  in 
the  study  of  tumor  cells.  Previously, 
accurate  assays  of  enz}'me  or  MRNA 
levels  of  human  tumors  havel)een 
complicated  by  the  fact  that 
homogenates  of  tumors  typically  have 
mixed  cell  populations  (i.e.,  they 
contain  tumor  cells  as  well  as  healthy 
cells).  This  obscuies  an  interpretation  of 
the  pathophysiologic  processes  that  may 
be  occurring  in  the  tissue.  This  new 
method  for  cell  extraction  allows  for 
visualization  of  a  precise  field  of  cells, 
which  can  be  labeled  for  identification 
by  a  variety  of  labeling  methods.  Only 
the  cells  of  interest  are  tlien 
circumscribed  and  automatically 
extracted.  Assays  of  the  extracted  cells 
are  more  informative  because  the  cell 
population  is  homogeneous. 
.  Low  Pressure,  Low  Volume  Liquid 

Pump 
Hanus,  J.P.  (FDA) 
Filed  1  Mar  94 
Serial  No.  08/203,781 

A  new  diaphragm  pump  may  be 
particularly  useful  in  automatic  drug- 
release  testing  systems.  Tbe  presently 
accepted  apparatus  for  measuring  drug 
release  fit>m  topical  ointments  and 
creams  has  several  limitations  and 
drawbacks  because  it  requires  the  use  of 
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high  prenuras.  whereas  accurate  testing 
must  be  done  under  atmospheric 
pressures.  This  system  also  tends  to  leak 
and  can  use  only  small  alliquots.  This 
new  diaphragm  pump,  because  it  has  a 
minimal  internal  volume  and  operates 
at  low  pressures,  can  give  much  more 
accurate  results  and  does  not  absorb  any 
of  the  material. 
Top  Down  Preprocessor  For  A  Machine 

Vision  System 
Vogl.  T.P..  Blackwell.  K.T..  Alkon,  D.L. 

(NINDS) 
Filed  2  Mar  94 
Serial  No.  08/204.943 

A  novel  image  recognition  and 
classification  system  has  been 
developed  that  offers  to  improve  the 
ability  of  researchers  to  develop  models 
of  human  vision  and  other  neural 
processes.  Despite  more  than  40  years  of 
research  in  artificial  neural  networks, 
present  artificial  vision  systems  are 
quite  crude  compared  to  the  visual 
ability  of  humans.  Most  of  these  systems 
use  a  bottom-up  approach  in  which  an 
image  (consisting  of  a  collection  of 
pixels)  is  examined  and  processed  a 
small  area  at  a  time,  and  the  system  tries 
to  recognize  features  within  the  image 
by  ascertaining  the  relationship  between 
small  groups  of  pixels.  Such  systems  are 
plagued  by  problems  with  translation, 
distortion,  and  noise:  however,  this  new 
system,  which  uses  a  lop-down 
(beginning  with  examining  large  areas  of 
an  image)  hierarchy,  provides  a 
biologically  realistic  processing  method 
for  extracting  features  and  more 
accurately  simulates  human  vision. 
Ultrafast  Burst  Imaging  Using  Shifting 

Of  Excited  Regions 
Duyn.  I.H.  (NCRR) 
Filed  4  Mar  94 
Serial  No.  08/205.434 

This  invention  is  a  new  three- 
dimensional  magnetic  resonance 
imaging  device  that  will  allow  better 
ima^ng  of  biologic  tissue.  Conventional 
BURST  technology  excites  a  set  of 
equally  spaced,  narrow  strips  in  an 
object  and  creates  an  image  from  a 
single  slice,  perpendicular  to  the 
direction  of  the  strips.  In  order  to  scan 
multiple  slices  or  for  three-dimensional 
imaging,  repeated  excitation  of  the  same 
strips  is  required.  For  ultra-fast 
scanning,  repetition  times  are  short 
compared  to  longitudinal  relaxation 
times,  leading  to  saturation  effects  and. 
thus,  inefficiency.  In  addition,  when 
scanning  in  two-dimensional  mode,  the 
conunonly  used  slice  selective  RF 
refocusing  pulse  also  leads  to  additional 
saturation.  This  new  device  utilizes 
BURST  RF  excitation  pulses  and  shifts 
the  excitation  region  after  successive 
excitation  repetitions,  thus,  minimising 


saturation  and  increasing  efficiency 
while  improving  the  signal  to  noise 
ratio.  This  instrument  allows  three- 
dimensional  data  sets  on  a  human  brain 
scan  to  be  collected  vtrithin  a  few 
seconds  using  a  standard  clinical 
scanner. 
Method  And  System  For 

Multidimensional  Localization  And 
Rapid  Magnetic  Resonance 
Spectroscopic  Imaging 
Posse,  S. ,  Le  Bihan,  D.  (CC) 
Filed  8  Apr  94 
Serial  No.  08/224.942  ' 

A  newly  developed  method  and 
system  for  multidimensional 
localization  and  rapid  magnetic 
resonance  spectroscopic  imaging  allows 
for  quicker,  more  accurate  imaging  of 
metabolites  in  biologic  tissue.  Nuclear 
magnetic  resonance  (NMR)  techniques 
have  long  been  used  to  obtain 
spectroscopic  information  about 
substances  in  order  to  reveal  the 
substance's  chemical  composition.  More 
recently,  spectroscopic  imaging 
techniques  have  been  developed  that 
combine  magnetic  resonance  imaging 
(MRI)  with  NMR  spectroscopic 
techniques,  thus  providing  a  special 
image  of  the  chemical  composition; 
however,  previously  available 
techniques  for  making  such 
measurements  have  been  hampered  by 
limitations  in  prelocalization  of  samples 
due  to  long  echo  times  as  well  as  long 
data  acquisition  times.  Most  of  these 
systems  often  generate  spectral  as  well 
as  special  data  due  to  the  long  echo 
times,  and  their  localization  techniques 
are  not  applicable  to  acquiring  multiple- 
volume  data  from  nuclei  that  have  short 
T2  relaxation  times.  This  new  system 
circumvents  these  limitations  by 
applying  pulse  sequence  to  a 
conventional  MRI  apparatus,  which 
allows  the  rapid  acquisition  of  data  for 
generating  spectroscopic  images  and 
greatly  shortens  the  echo  time.  S(>atial 
prelocalization  of  a  volume  of  interest  is 
achieved  by  providing  a  presuppression 
sequence  before  a  stimulated  echo  (STE) 
sequence  and  a  suppression  sequence 
before  the  interval  of  the  STE  sequence. 

Continuous  Positive  Airway  System 

Kolobow.  T.  (NHLBI) 

Filed  22  Apr  94 

Serial  No.  08/231,718  (CIPof  08/ 

085,948.  CIP  of  07/878.784.  CIP  of 
07/758.824) 
This  invention  is  a  novel  method  and 
apparatus  for  greatly  improving  and 
sustaining  spontaneous  breathing  in 
patients  with  severe  respiratory  railure. 
Continuous  positive  airway  pressure 
(CPAP)  is  widely  used  in  the  treatment 
of  patients  with  mild  respiratory  failure. 
TIm  constant  back  pressure  in  (TAP 


provides  the  force  to  expand  some 
diseased  parts  of  the  lungs  and.  thus, 
improve  oxygenation  and  carbon 
dioxide  removal;  however,  presently 
available  CPAP  systems  have  limitations 
when  used  in  patients  with  more  severe 
respiratory  fiailure  who  need 
endotracheal  tubes,  which  have 
substantial  airway  resistance  as 
compared  to  upper  airway  resistance. 
This  resistance  can  lead  to  an  increase 
in  the  work  of  breathing  and  cause 
fatigue.  Too  often,  a  patient  with  an  ETT 
receiving  CPAP  treatment  is  eventually 
placed  on  a  mechanical  ventilator, 
increasing  his  or  her  risk  of  morbidity 
and  mortality.  The  peak  inspiratory  and 
respiratory  air  flows  in  ciurent  CPAP 
systems  also  is  severely  limited.  This 
contributes  to  patient  discomfort  and 
often  becomes  the  motivation  for 
switching  a  patient  to  a  mechanical 
ventilator.  TTiis  new  CPAP  system  offisrs 
significant  improvements  over  previous 
systems  because  it  combines  a  passive 
CPAP  apparatus  with  an  intratracheal 
pulmonary  ventilation  (TTPV)  system. 
The  ITPV  system  has  exceptionally  low 
extrinsic  resistance  to  air  flow  and 
greatly  reduces  dead-space  ventilation. 
This  system  will  permit  a  large  fraction 
of  the  current  patient  population 
supported  by  assisted  mechanical 
ventilation  to  switch  to  CPAP  or  a 
combination  of  CPAP  and  ITPV, 
significantly  reducing  the  risk  of 
morbidity  and  mortality. 
Variable  Axial  Aperture  Positron 

Emission  Tomography  Scanner 
Green,  M.V.,  Seidel,  J.,  Candler,  W.R. 

(CC) 
Filed  29  Apr  94 
Serial  No.  08/235,310 

Development  of  a  unique  system  that 
can  operate  as  both  a  scintillation 
camera  and  a  positron  emission 
tomography  (PET)  scanner  offers  to 
significantly  improve  the  visualization 
of  physiological  processes  in  the  human 
body  and  other  biological  systems. 
Single  photon  emission  computed 
tomography  (SPECT)  imaging— which 
utilizes  one  or  more  scintillation 
cameras  rotated  around  a  subject — is  ' 
used  in  nuclear  medicine  facilities 
worldwide.  More  recently,  an 
alternative  to  SPECT  imaging  has 
involved  the  development  and  use  of 
positron  emission  tomography  (PET) 
imaging,  in  which  the  subject  is 
surrounded  by  rings  of  detectors  that 
detect  the  emission  of  a  pair  of  gamma 
rays  from  a  radioisotopic  tracer 
molecule  after  it  is  irradiated  by 
positrons.  One  particular  disadvantage 
associated  with  conventional  PET  ring 
designs  is  that  they  cannot  image  single- 
photon-emitting  tracer  compounds  such 


as  those  used  in  SPECT  imaging.  On  the 
other  hand,  scintillation  cameras  are 
effectively  incapable  of  PET  imaging. 
Previously,  there  has  been  no  system 
available  capable  of  both  types  of 
imaging.  This  newly  developed  system 
overcomes  this  problem  by  using  a 
tiltable  pair  of  scintillation  cameras, 
which  can  be  adjusted  to  be  selectively 
sensitive  to  ganuna  rays  of  diflerent 
energies,  including  those  detected  in 
PET  imaging. 

Dated:  October  29, 1994. 
BailMra  M.  McGarey, 

Deputy  Director,  Office  of  Technology 

Transfer. 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Administration 
[Docket  No.  N-04-3834] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB 

AGENCY:  Ofiice  of  Administration.  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  conunents  on  the 
subject  proposal. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 


this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and 
should  be  sent  to:  Joseph  F.  Lackey,  Jr., 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  tu  OMB  may  be  obtained 
from  Ms.  Weaver. 
8UPPt.EMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information;  (1)  the  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  description  of  the 
need  for  the  information  and  its 
proposed  use;  (4)  the  agency  form 
number,  if  applicable;  (5)  what  members 
of  the  public  will  be  affected  by  the 
proposal;  (6)  how  frequently 
information  submissions  will  be 
required;  (7)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  fi^uency  of 
response,  and  hours  of  response;  (8) 
whether  the  proposal  is  new  or  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (9)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act,  44  U.S.C  3507;  Section  7(d) 
of  the  Depaxtmeot  of  Housing  and  Urban 
Development  Act.  42  U.S.C  3535(d). 

Dated:  November  2, 1994. 
David  S.  Cristy, 

Acting  Director,  Information  Besources, 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Proposal:  Annual  Contributions  for 
0()erating  Subsidies — ^Performance 
Funding  System:  Modification  on  the 
Performance  Funding  System 

Office:  Public  and  Indian  Housing 

Description  of  the  Need  for  the 
Information  and  its  propsed  use:  The 
information  is  used  by  Public  Housing 
Agencies  (PHAs)  for  inclusion  in 
budget  submissions  which  are 
reviewed  and  approved  by  HUD  Field 
Offices  as  the  basis  for  obligation 
operating  subsidies.  The  Information 
collection  is  necessary  to  assure  that 
a  PHA  is  not  provided  more  subsidy 
than  is  needed  for  effective  operation 
of  the  PHA. 

Form  Number  None 

Respondents:  State  or  Local 
Governments 

Frequency  of  Submission:  Annually  and 
Recordkeeping 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


Estimating  and  Reporting 
Recordkeeping 


1,900 
1.900 


2 
5 


3.800 
9,500 


Total  Estimated  Burden  Hours:  13,300 

Status:  Extension,  no  changes 

Contact;  John  T.  Comerford.  HUD,  (202) 
708-1872;  Joseph  F.  Lackey,  Jr.,  OMB, 
(202) 395-7316. 

Dated:  November  2. 1994. 
(FR  Doc.  94-27643  Filed  11-7-94;  8:45  am] 
BIUMO  COOC  4ttO-01-M 


Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Docket  No.  N-04-3755;  FR-3622-N-Oq 

NOFA  for  Fair  Housing  Initiatives 
Program;  FY  1994  Competitive 
Solicitation  Correction  to  Deadline 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Notice  of  funding  availability 
(NOFA)— Correction. 

SUMMARY:  This  notice  changes  the 
deadline  requirements  for  the  FY  1994 
FHIP  NOFA  published  on  May  16, 1994 
(59  FR  25532). 


DATES:  The  application  due  date 
remains  the  postmark  or  delivery 
service  receipt  date  originally  specified 
in  the  application  kit.  However,  the 
requirement  that  applications  be 
received  within  7  days  after  the 
postmark  or  delivery  service  receipt 
date  is  removed. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacquelyn  J.  Shelton,  Director,  Office  of 
Fair  Housing  Initiatives  and  Voluntary 
Programs.  Room  5234, 451  Seventh 
Street  SW.,  Washington.  D.C.  20410- 
2000.  Telephone  number  (202)  708- 
0800.  A  telecommunications  device 
(TDD)  for  hearing  and  speech  impaired 
persons  is  available  at  (202)  708-0455. 
(These  are  not  toll-free  numbers.) 
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SUPPLEMBfTAAV  MFOMIATION:  The  Fiscal 
Year  (FY)  1994  Fair  Housing  Initiatives 
Program  (FHIP)  Notice  of  Funding 
Availability  (NOFA)  published  on  May 
16. 1994  (59  FR  25532)  contained  an 
application  due  date  that  provided: 

Applications  will  be  accepted  if  they  are 
received  on  or  before  the  application  due 
date,  or  are  received  within  7  days  after  the 
application  due  date,  but  with  a  U.S. 
postmark  or  receipt  from  a  private 
commercial  delivery  service  (such  as.  Federal 
Express  or  DHL)  that  is  dated  on  or  before  the 
application  due  date. 

Upon  further  consideration,  the 
Department  has  determined  to  remove 
the  "receipt  within  7  days"  requirement 
and  to  permit  all  applications  with  a 
U.S.  postmark  or  a  private  commercial 
delivery  service  receipt,  which  is  dated 
on  or  before  the  application  due  date,  to 
compete  for  funding.  In  making  this 
determination,  the  Department  has 
taken  into  account  the  predicament  of 
applicants  who  have  spent  many  hours 
in  preparing  applications,  only  to  be 
disqualified,  through  no  fault  of  their 
own,  because  of  a  lihird  party's  failure  to 
make  timely  delivery,  llie  requirement 
that  all  applicants  have  the  same 
amount  of  time  (up  to  the  postmark 
date)  to  prepare  their  applications  is  not 
affected  by  this  determination. 

Accordingly,  the  requirement  in  the 
FY  1994  FHIP  NOFA,  published  on  May 
16, 1994  (59  FR  25532),  that 
applications  be  received  within  7  days 
after  the  postmark  or  delivery  service 
receipt  date  is  removed.  Applications 
will  not  be  disqualified  as  long  as  their 
postmark  or  delivery  service  receipt 
date  meets  the  date  originally  specified 
in  the  application  kit. 

Dated:  October  31. 1994. 
Roberta  Achtenberg. 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

|FR  Doc.  94-27641  Filed  11-7-94;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 

[Docket  No.  N-«4-3720;  FR-3ei7-N-04] 

Announcement  of  Funding  Awards  for 
Indian  Applicants  Under  the  HOME 
Program  for  FY  1994 

AQCNCY:  OfTice  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 

ACTION:  Announcement  of  funding 
awards. 


In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 


Reform  Act  of  1989,  this  document 
notiHes  the  public  of  funding  awards  for 
Fiscal  Year  1993  Indian  Applicants 
under  the  HOME  Program.  The  purpose 
of  this  document  is  to  armounce  the 
names  and  addresses  of  the  award 
winners  and  the  amount  of  the  awards 
to  be  used  to  expand  the  supply  of 
affordable  housing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Director,  Office  of 
Native  American  Programs,  U.S. 
Department  of  Housing  and  Urban 
Development,  Room  B-133, 451 
Seventh  Street.  S.W.,  Washington.  D.C 
20410,  telephone  (202)  755-0032. 

To  provide  service  for  persons  who 
are  hearing-  or  speech-impaired,  this 
number  may  be  reached  via  TDD  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TDDY.  1-800- 
877-8339,  or  202-708-9300.  (Telephone 
numbers,  other  than  "800"  TDD 
numbers,  are  not  toll  free.) 
SUPPLEMENTARY  INFORMATION:  The 
HOME  Investment  Partnerships  Act 
(title  II  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act)  was 
signed  into  law  on  November  28. 1990 
(Pub.  L.  101-625).  The  HOME  Act 
creates  the  HOME  Investment 
Partnerships  (or  HOME)  Program  that 
provides  funds  to  Indian  tribes  to 
expand  the  supply  of  affordable  housing 
for  very  low-income  and  low-income 
persons.  Regulations  for  the  HOME 
Investment  Partnerships  Program  are 
codifled  at  24  CFR  part  92.  "nie  ' 
requirements  of  24  CFR  part  92,  subpart 
M  (§§92.60(>-92.652)  apply  specifically 
to  the  Indian  HOME  program. 

On  March  10, 1994  (59  FR  11424). 
HUD  published  a  Notice  of  Funding 
Availability  announcing  the  availability 
of  $12.75  million  in  FY  1994  funds  for 
Indian  Applicants  under  the  HOME 
program.  The  Department  reviewed. 
evaluated  and  scored  the  applications 
received  based  on  the  criteria  in  the 
NOFAs.  As  a  result,  HUD  has  funded 
the  applications  announced  below,  and 
in  accordance  with  section  102(a)(4)(C) 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L  101-235,  approved  December  15, 
1989),  the  Department  is  publishing 
details  conceminglhe  recipients  of 
funding  awards,  as  follows: 

List  of  Awardees  for  Grant  Assistance 
Under  the  FY  94  Indian  HOME 
Program  Funding  Competition 

Cherokee  Nation.  PO  Box  948, 
Tahlequah,  OK  74465,  Grant  amount: 
$1,500,000 

2.  Tohono  COdham  Nation.  PO  Box 
837,  Sells.  AZ  85634,  Grant  amount: 
$1,500,000  ' 


3.  Choctaw  Nation  of  Oklahoma,  Dnvier 
1210.  Durant,  OK  74702-1210  .  Grant 
amount:  $1,500,000 

4.  Hughes  Tribal  Village  Council,  Box 
450;^M.  Hughes,  AK  99745,  Grant 
amount:  $453,000 

5.  Blackfeet  Tribe,  PO  Box  640, 
Browning,  MT  59417,  Grant  amount: 
$1,500,000 

6.  Manzanita  Band  of  Mission  Indians, 
PO  Box  1302.  Boulevard.  CA  91905. 
Grant  amount:  $130,000 

7.  Koyukuk  Tribal  Council.  PO  Box  109, 
Koyukuk,  AK  99754,  Grant  amount: 
$454,000 

8.  Redding  Rancheria,  2000  Rancheria 
Road,  Redding,  CA  96001.  Grant 
amount:  $701,000 

9.  Red  Lake  Band  of  Chippewa  Indians, 
Red  Lake,  MN  56671,  Grant  amount: 
$500,000 

10.  The  Nava)o  Nation,  PO  Box  308, 
Window  Rock,  AZ  86515,  Grant 
amount:  $1,500,000 

11.  Seneca  Nation  of  Indians,  1490 
Route  438,  Irving,  NY  14081.  Grant 
amount:  $252,000 

12.  Taos  Pueblo.  PO  Box  1846,  Taos, 
NM  87571,  Grant  amount:  $408,000 

13.  Muscogee  (Creek)  Nation,  PO  Box 
580,  Okmulgee,  OK  74447,  Grant 
amount:  $244,000 

14.  Fort  Belknap  Comm.  Council.  RRl. 
Box  66,  Harlem,  MT  59526  Grant 
amount:  $400,000 

15.  Miss.  Band  of  Choctaw  Indians,  PO 
Box  6010,  Philadelphia,  MS  39350. 
Grant  amount:  $825,000 

16.  Salt  River  Pima  Maricopa,  Route  1, 
Box  216,  Scottsdale,  AZ  85256,  Grant 
amount:  $500,000 

17.  Bois  Forte  Reservation.  PO  Box  16, 
Nett  Lake,  MN  55772,  Grant  amount: 
$341,000 

Total:  $12,708,000 

Dated:  November  2, 1994. 

Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

(FR  Doc.  94-27566  Filed  11-7-94;  8:45  am] 

BILLINC  COOC  4210-3»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Conference  of  the  Parties  to  ttie 
Convention  on  International  Trade  In 
Endangered  Species  of  Wild  Fauna 
and  Flora;  Ninth  Regular  Meeting 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  sets  forth 
summaries  of  the  United  States 
negotiating  positions  on  agenda  items 


and  resolutions  for  the  ninth  r^ular 
meeting  of  the  Conference  of  the  Parties 
(C0P9)  to  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES).  Comments  have  been  solicited 
and  public  meetings  to  discuss  these 
negotiating  positions  have  been  held. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  P.  )ones  or  Susan  S. 
Lieberman,  Office  of  Management 
Authority,  U.S.  Fish  and  Wildlife 
Ser\'ice.  4401  N.  Fairfax  Drive,  Room 
420-C,  Arlington,  VA  22203;  telephone 
703/358-2093;  fax  703/358-2280. 

SUPPLEMENTARY  INFORMATION: 
Background: 

The  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora,  hereinafter  referred  to 
as  CITES  or  the  Convention,  is  an 
international  treaty  designed  to  monitor 
and  control  international  trade  in 
certain  animal  and  plant  species  which 
are  or  may  become  threatened  with 
extinction,  and  are  listed  in  Appendices 
to  the  treaty.  Currently,  124  countries, 
including  the  United  States,  are  CITES 
Parties.  CITES  calls  for  biennial 
meetings  of  the  Conference  of  the 
Parties  which  review  its 
implementation,  make  provisions 
enabUng  the  CITES  Secretariat  (in 
Switzerland)  to  carry  out  its  functions, 
consider  amending  the  list  of  species  in 
Appendices  I  and  D,  consider  reports 
presented  by  the  Secretariat,  and  make 
recommendations  for  the  improved 
effectiveness  of  the  Convention.  The 
ninth  regular  meeting  of  the  Conference 
of  the  Parties  to  CITES  (C0P9)  will  be 
held  in  Fort  Lauderdale,  Florida. 
November  7-18, 1994. 

A  series  of  notices  and  pubhc 
meetings  provided  the  public  with  an 
opportunity  to  participate  in  the 
development  of  the  U.S.  positions  for 
COP9.  A  Federal  Register  notice 
published  on  July  15, 1993  (58  FR 
38112),  requested  information  and 
comments  from  the  public  on  animal  or 
plant  species  the  United  States  might 
consider  as  possible  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  November  18, 1993  (58  FR 
60873),  requested  public  comments  on 
possible  revisions  to  the  criteria  for 
listing  species  in  the  CITES  Appendices. 
A  Federal  Register  notice  published  on 
January  27, 1994  (59  FR  3832), 
requested  additional  comments  from  the 
public  on  animal  or  plant  species  the 
United  States  was  considering 
submitting  as  amendments  to  the 
Appendices.  A  Federal  Register  notice 
published  on  January  28, 1994  (59  FR 
4096):  (1)  Published  the  time  and  place 


for  COP9:  (2)  announced  a  jMiblic 
meeting  for  February  22, 1994,  to 
discuss  the  31st  meeting  of  the  CITES 
Standing  Committee;  (3)  detailed  the 
provisional  agenda  of  the  COP;  and  (4) 
requested  information  and  conunents 
from  the  public  on  possible  COP9 
agenda  items  and  resolutions  that  the 
United  States  might  submit.  A  Federal 
Register  notice  published  on  September 
1, 1994  (59  FR  45307),  announced  a 
public  meeting  to  take  place  on 
September  14, 1994.  A  Federal  Register 
notice  pubUshed  on  September  6. 1994 
(59  FR  46023),  set  forth  summaries  of 
proposed  U.S.  negotiating  positions  on 
species  proposals  that  were  submitted 
by  other  countries  to  amend  the  QTES 
Appendices  and  requested  public 
comment  on  these  proposals.  A  Federal 
Register  notice  published  on  September 
7, 1994  (59  FR  46266),  announced  an 
additional  public  meeting  to  take  place 
on  September  16, 1994.  A  Federal 
Register  notice  published  October  4, 
1994  (59  FR  50609)  set  forth  summaries 
of  the  proposed  U.S.  negotiating 
positions  on  agenda  items  and 
resolutions  for  C0P9  and  requested 
public  comments  on  these  positions, 
which  were  also  presented  at  the 
September  14  and  16  public  meetings. 
The  Fish  and  Wildlife  Service's 
(Service)  regulations  governing  this 
public  process  are  found  in  Title  SO  of 
the  Code  of  Federal  Regulations 
§§23.31-23.39. 

Negotiating  Positions 

In  this  notice,  the  Service  summarizes 
the  United  States  positions  on  agenda 
items  and  resolutions  for  COP9  and  a 
summary  of  written  information  and 
comments  received  in  response  to  the 
Federal  Registor  notice  of  October  4. 
1994.  Numerals  next  to  each  agenda 
item  correspond  to  the  numbers  used  in 
the  provisional  agenda  IC0F9  Document 
9.1  (revised)  I  received  from  the  CITES 
Secretariat.  However,  documents  for 
several  of  the  agenda  items  have  not 
been  received  from  the  CITES 
Secretariat.  A  list  of  documents  received 
to  date  and  copies  are  available  to  the 
public  on  request,  from  the  Office  of 
Management  Authority. 

When  information  and  comments  on 
the  agenda  items  were  submitted  in 
writing  to  the  Service  or  received  at  the 
September  14  or  16. 1994  public 
meetings,  they  are  includeid  with  the 
proposed  negotiating  position,  with  a 
brief  discussion.  Each  proposed  position 
includes  a  brief  rationale  explaining  the 
basis  of  the  position.  While  this  notice 
sets  forth  the  negotiating  positions  of 
the  United  States  at  COP9.  new 
informati(»  that  becomes  available 
during  discussions  at  a  CX)P  can  often 


lead  to  modifications  in  these  positions. 
At  COP9,  the  U.S.  delegation  will 
disclose  all  position  changes  and  the 
rationale  explaining  them. 

Comments  were  received  fixjm  28 
organizations,  1  government,  and  two 
private  individuals,  both  in  writing  and 
at  the  public  meetings  held  September 
14  and  16, 1994.  Comments  were 
received  and  are  summarized  from  the. 
followir\g  governments,  organizations 
and  private  individuals:  Government  of 
Japan,  Fisheries  Agency  (Japan),  Africa 
Resources  Trust  (ART),  State  of  Alaska 
Departmeqt  of  Fish  and  Game  (Alaska), 
the  American  Orchid  Society  (AOS). 
Animal  Welfare  Institute  (AWI), 
California  Cactus  Growers  Association 
(CCGA),  Center  for  InlOTnational 
Environmental  Law  (CIEL).  Center  for 
Marine  Conservation  (CMC), 
Commercial  Orchid  Growers  Guild 
(COGG),  Defenders  of  Wildlife  (DOW), 
Earth  Island  Institute  (EU),  Endangered 
Species  Project  (ESP),  Environmental 
Investigation  Agency  (EIA),  Greenpeace, 
Grigsby  Cactus  Gardens  (Grigsby), 
Humane  Society  of  the  United  States 
(HSUS).  the  International  Association  of 
Fish  and  Wildlife  Agencies  (L\FWA), 
International  Wildlife  Coalition  (IWCo), 
International  Wildlife  Management 
Consortium  (IWMC),  International 
Wood  Products  Association  (IHPA), 
lUCN  Marine  Turtle  Specialist  Group 
(MTSG).  Monitor  Consortium  (Monitor), 
National  Rifle  Association  (NRA),  the 
Natural  Resources  Defense  Council 
(NRIX),  the  Pleurothallid  Alliance  (PA), 
Safari  Qub  International  (SQ),  SMT 
Guitars.  Wildlife  Management  Institute 
(WMI),  Worid  Wide  Fund  for  Nature, 
bitemational  (WWF),  and  Mr.  John  de 
Kanel  and  Mr.  Gary  Lyons. 

Negotiating  Positions:  Summaries 

/.  Opening  Ceremony  by  the  Authorities 
of  the  United  States  of  America 

The  United  States  is  arranging  for  a 
suitable  ceremony  in  cooperation  with 
the  CITES  Secretariat. 

//.  Welcoming  Addresses 

The  United  States  is  arrangmg  for 
welcoming  addresses  from  appropriate 
officials  in  cooperation  with  the  CITES 
Secjetariat. 

III.  Adoption  of  the  Rules  of  Procedure 
(Doc.  9.3) 

Negotiating  position:  Oppose 
modifications  to  the  Rules  of  Procedure 
that  would  simplify  the  procedure  for 
invoking  a  secret  ballot.  Support 
retention  of  the  Rules  of  Procedure  that 
were  in  place  at  COPS  in  Kyoto,  Japan 
in  1992. 

Information  and  Comments: 
Comments  were  received  from  DOW,     , 
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HSUS.  MTSG,  and  IWCo.  Comments 
were  received  ftx)m  DOW  and  MTSG  at 
the  September  16. 1094  public  meeting. 
DOW  supports  the  U.S.  position  and 
feels  that  the  role  of  observers  would  be 
negated  by  a  change  in  the  balloting 
procedure.  The  MTSG  noted  that  the 
secret  ballot  has  seldom  been  used,  but 
when  it  was  used,  it  had  really  been 
needed.  DOW  urged  the  United  States 
not  to  modify  its  position  and  to  work 
to  convince  other  Parties  to  support  the 
U.S.  position.  It  argues  that  allowing 
secret  ballots  so  easily  would  facilitate 
the  practice  of  announcing  one  position 
publicly  and  vote  another  position  in 
secret  t>ialloting.  HSUS  supports  the  U.S. 
position  and  maintains  that  delegates 
should  be  accountable  to  their 
governments  and  citizens,  that  CITES 
procediu-es  should  be  conducted  in  a 
democratic  fashion  by  majority  rule,  and 
that  secret  ballots  are  overly  time- 
consuming.  IWCo  supports  the  U.S. 
position,  claiming  that  the  proposed 
revisions  to  the  Rules  would  permit  a 
regional  bloc  of  countries  to  dictate  to 
the  Convention.  IWCo  suggests  that  if 
the  U.S.  position  to  retain  the  COPS 
Rules  is  not  agreed  upon,  then  one 
viable  alternative  would  be  to  require  at 
least  one  Party  from  each  CITES  Region 
to  support  a  secret  ballot. 

Rationale:  The  Rules  of  Procedure 
must  be  adopted  by  the  Plenary  of  the 
COP  at  the  outset.  Any  modifications  to 
the  Rules  of  Procedure  that  were  in 
place  at  C0P8  must  be  approved  by  the 
Parties  at  the  Brst  Plenary  session.  The 
only  difference  between  the  Rules  of 
Procedure  for  C0P8  and  the  Provisional 
Rules  of  Procedure  circulated  by  the 
Secretariat  is  in  Rule  15,  paragraph  3; 
4hat  modification  was  approved  by  the 
Standing  Committee  (for  submission  to 
COP9)  at  its  thirty-first  meeting  in 
Geneva,  held  March  21-25, 1994.  Rule 
15,  paragraph  3,  refers  to  secret  ballots. 
According  to  the  Rules  of  Procedure 
adopted  at  COPS,  when  a  delegation 
proposes  that  a  vote  be  taken  by  secret 
ballot,  an  open  vote  is  required  to 
approve  this  proposal:  a  majority  of  all 
Parties  voting  must  approve  a  secret 
ballot  before  it  is  implemented.  The 
Provisional  Rules  of  Procedure 
recommended  by  the  Standing 
Committee,  amended  at  the  suggestion 
of  the  observer  firom  Zimbabwe  at  that 
meeting,  require  that  only  six  parties 
(the  proposer  and  five  seconds)  request 
a  secret  ballot  for  it  to  he  implemented 
for  a  particular  vote. 

At  the  Standing  Committee  meeting, 
the  U.S.  delegation  opposed  modifying 
the  Rules  of  Procedure.  The  COP9 
position  of  the  United  States  remains  in 
opposition  to  this  modification  of  the 
Rules  of  Procedure,  which  operated 


effectively  at  both  0^7  and  COPS.  In 

numerous  international  fore  (e.g.. 
GATT.  UNCED),  it  has  been  the  position 
of  the  United  States  to  promote 
openness  in  the  dealings  of 
intergovernmental  organizations.  In  the 
U.Srview,  it  would  be  highly  unusual 
in  terms  of  international  treaty  practice 
for  secret  balloting,  other  than  for  the 
election  of  officers.  The  United  States 
believes  that  since  a  delegation  at  a  COP 
is  accountable  to  its  government,  it 
should  not  need  to  vote  in  secret.  The 
United  States  is  also  very  concerned 
that  making  secret  ballots  too  easy  will 
.unnecessarily  delay  the  work  of  the 
COP.  The  United  States  also  believes 
that  it  is  inappropriate  for  the  minority 
(possibly  only  six  countries)  to  dictate 
to  the  majority  how  votes  should 
proceed.  The  United  States  believes  that 
a  rule  allowing  a  few  countries  to 
determine  the  use  of  the  secret  ballot 
could  lead  to  excessive  use  of  this 
option,  as  well  as  unnecessary 
dissension  and  ill  will  among  countries. 
Secret  ballots  are  extremely  slow  and 
time  consuming.  Regardless  of  how  few 
or  many  secret  ballots  are  taken  at  the 
COP,  however,  all  U.S.  positions  and 
votes  on  issues  will  be  publicly 
disclosed. 

IV.  Election  of  Chair  and  Vice-Chair  of 
the  Meeting  and  of  Committees  I  and  II 
and  of  the  Budget  Committee  (No 
Documents  Will  Be  Received) 

Negotiating  position:  Support  election 
of  a  Conference  Chair  from  the  United 
States,  and  highly  qualified  Committee 
and  Vice  Chairs  representing  the 
geographic  diversity  of  CITES. 

Information  and  Qomments: 
Comments  were  received  firom  HSUS. 
which  supports  the  U.S.  position. 

Rationale:  The  Chair  of  the  CITES 
Standing  Committee  (New  Zealand)  will 
serve  as  len'porary  Chair  of  the 
Conference  until  a  permanent 
Conference  Chair  is  elected.  It  is 
traditional  for  the  host  country  to 
provide  the  Conference  Chair,  and  the 
United  States  will  propose  a  person 
with  substantial  executive  skills  and 
international  negotiating  experience  to 
be  nominated  as  Chair.  This  person,  if 
elected  by  the  parties,  will  serve  as 
Presiding  Officer  of  the  Conference  and 
also  of  the  Conference  Bureau,  the 
executive  body  which  manages  the 
business  of  the  Conference;  other 
members  of  the  Bureau  include  the 
Committee  Chairs  (discussed  below), 
the  nine  members  of  the  Standing 
Committee  (see  Agenda  Item  IX).  and 
the  Secretariat. 

The  major  technical  work  of  CITES  is 
done  in  the  Committees,  and  thus 
Committee  chairs  must  have  great 


technical  knowledge  and  skill.  In 
addition.  CITES  benefits  from  active 
participation  and  leadership  of. 
representatives  of  every  region  of  the 
world.  The  United  States  will  support 
election  of  Committee  Chairs  and  Vice 
Chairs  of  the  Conference  having 
requisite  technical  knowledge  and  skills 
and  also  reflecting  the  geographic  and 
cultural  diversity  of  CITES.  The  United 
States  is  now  consulting  with  the 
Secretariat  and  the  Standing  Committee 
regarding  suitable  candidates. 

V.  Adoption  of  the  Agenda  and  Working 
Programme  (Docs.  9.1,  9.2,  9.21,  9.2.2) 

Negotiating  Position:  Support 
adoption  of  an  agenda  and  working 
program  that  guarantee  a  smoothly 
operating  meeting  that  addresses  all 
species  and  implementation  issues. 

Information  and  Comments: 
Comments  were  received  from  HSUS. 
which  supports  the  U.S.  position. 

Rationale:  The  U.S.  nominee  to  serve 
as  Conference  Chair,  if  accepted  by  the 
Parties,  will  be  responsible  for 
management  of  the  overall  agenda,  in 
consultation  with  the  Bureau. 

VI.  Establishment  of  the  Credentials 
Committee  and  Committees  I  and  II  (No 
Document  Will  Be  Received  From  the 
CITES  Secretariat). 

Negotiating  Position:  Support  the 
establishment  of  the  Credentials 
Committee  and  Committees  I  and  D. 

Information  and  Comments: 
Comments  were  received  from  HSUS. 
which  support  the  U.S.  position. 

Rationale:  Establishment  of  the 
Credentials  Committee  is  a  pro  forma 
matter.  The  Credentials  Committee 
approves  the  credentials  of  delegates  to 
the  COP.  by  confirming  that  they  are 
official  representatives  of  their 
government,  thereby  affording  them  the 
right  to  vote  in  Committee  and  Plenary 
sessions.  The  United  States  supports  the 
establishment  of  Committees  I  and  II, 
provided  most  participating  Parties  have 
been  able  to  send  at  least  two  delegates, 
or  that  the  rules  governing  debate  of  the 
Committees  ensure  that  most 
delegations  will  have  an  opportunity  to 
debate  recommendations  before  a  final 
decision  is  made. 

VII.  Report  of  the  Credentials  Committee 
(No  Document  Will  Be  Received) 

Negotiating  position:  Support 
adoption  of  the  report  of  the  Credentials 
Committee  if  it  does  not  recommend  the 
exclusion  of  legitimate  representatives 
of  countries  that  are  Parties  to  CITES. 
Representatives  whose  credentials  are 
not  in  order  should  be  afforded  observer 
status  as  provided  for  under  Article  XI. 
If  credentials  have  been  delayed. 


representatives  should  be  aLkmred  to 
vote  on  a  provisional  basis.  A  liberal 
interpretation  of  the  Rules  of  Procediire 
OQ  aedentiab  should  be  adhered  to  in 
order  to  permit  clearly  legitimate 
representatives  to  participate. 

Information  ana  Comments:  HSUS 
supports  the  general  comments  of  the 
Service  on  this  issue. 

Rationale:  Adoption  of  the  report  is 
generally  pro  forma.  Exclusion  of  Party 
representatives  whose  credentials  are 
not  fully  in  order  could  undermine 
essential  cooperation  among  Parties. 

VIII.  Admission  of  Observers  (No 
Document  Will  Be  Received  Before  the 
COP) 

Negotiating  Position:  Support 
admission  to  the  meeting  of  all 
technically  qualified  national  and 
international  non-governmental 
organizations  and  support  their  fuU 
participation  at  COP9. 

Information  and  Conunents: 
Comments  were  received  from  HSUS 
and  DOW.  HSUS  supports  the  Service's 
general  comments  on  this  issue.  DOW 
supports  the  U.S.  position  to  support 
the  admission  of  all  technically 
qualified  non-governmental 
organizations  and  to  oppose 
unreasonable  limitations  on  the  full 
participation  of  such  groups  during 
COP9. 

Rationale:  National  and  international 
non-governmental  organizations 
representing  a  broad  range  of 
viewpoints  and  perspectives  play  an 
important  ro>  in  CITES  activities  and 
have  much  ^o  offer  to  the  debates  and 
negotiatior.s  at  a  COP.  Their 
participation  is  specifically  provided  by 
Article  XI  of  the  Convention.  The 
United  '"itates  supports  the  opportunity 
for  all  t-xibnically  qualified  observers  to 
fully  participate  at  COPs.  Each  Party 
government  approves  its  own  national 
ol)server  (vganizations,  while  the 
Secretariat  approves  Internationa) 
organizations.  The  Office  of 
Management  Authority  approved  the 
attendance  of  sixty-five  U.S.  obser\'er 
organizations. 

IX.  Matters  Related  To  the  Standing 
Committee 

This  agenda  item  consists  of  three 
subitems: 

1.  Report  of  the  Chairman  (Doc  9.5) 

Negotiating  Position:  The  United 
States  strongly  supports  the  active  role 
which  the  curreoit  Standing  Committee, 
under  the  leadership  of  New  Zealand, 
has  played  in  carrying  out  the  many 
fimctions  given  to  it  by  resolutions 
adopted  by  Confiarences  of  the  Parties. 
This  includes  the  review  of  compliance 


with  these  resolutions  by  the  Parties  and 
making  derisions  for  appropriate  action 
when  Parties  are  not  in  compliance. 

Information  and  Conunents: 
Comments  were  received  from  HSUS. 
which  supports  the  U.S.  position 
regarding  the  current  chair  of  the 
Standing  Committee,  who  it  feels  has 
opened  the  Committee  up  to  NGOs. 
HSUS  urges  the  Uiiited  States  to  oppose 
any  attempt  to  exclude  NGOs  from 
making  presentations  at  future  Standing 
Committee  meetings. 

2.  Regional  Representation  on  the 
Standing  Committee  (Doc.  9.7) 

Negotiating  Position:  Support  an 
inoease  in  Standing  Committee 
membership  if  budgetary  implications 
can  be  resolved. 

Information  and  Comments: 
Comments  were  received  from  HSUS. 
HSUS  opposes  increasing  the  nimfiber  of 
representatives  to  the  Standing 
Committee  because  of  the  added 
expense  and  l>ecause  it  feels  the 
addition  of  extra  representatives  would 
slow  the  dehberations  of  the  Committee. 
HSUS  does  not  beUeve  that  the 
representatives  fully  consult  with  the 
countries  they  theoretically  represent. 

Rationale:  The  Standing  Committee  is 
ciurently  composed  of  six  Regional 
voting  representatives  of  North  America 
(Canada),  Central  and  South  America 
and  the  Caribbean  (Trinidad  and 
Tobago,  the  Vice  Chair),  Asia 
(Thailand).  Oceania  (New  Zealand,  the 
Chair).  Africa  (Senegal),  and  Europe 
(Sweden).  There  are  also  three  ex 
officio,  nonvoting  members: 
Svtfitzerland  (depositary  country).  Japan 
(past  host  country),  and  the  United 
States  (ciurent  host  country).  Each 
CITES  Region  currently  has  one 
representative  on  the  Standing 
Committee,  regardless  of  how  large  or 
small  the  number  of  Parties  (Africa  has 
43  QTES  parties,  for  example,  while 
North  America  has  3  Parties  and 
Oceania  4).  A  proposal  submitted  by 
Malawi  would  increase  the  number  of 
Regional  representatives  from  Regions 
having  larger  numbers  of  Parties.  The 
United  States  will  consider  support  for 
such  a  proposal  only  after  full 
consideration  by  the  Budget  Committee 
of  any  financial  effects. 

3.  Election  of  New  Members  and 
Alternate  Regional  Members 


Negotiating  Position:  Encour^e 
membership  which  will  continue  the 
active  role  of  the  Standing  Committee. 

Information  and  Comment: 
Comments  were  received  from  HSUS 
which  supports  the  general  comments  of 
the  Service  on  the  election  of  new 
members  of  the  Standing  Committee. 


Rationale:  The  Regional 
representatives  of  Ncvth  America, 
Europe,  and  Oceania  are  open  for 
review  by  their  respective  Regions  at 
COP9.  The  United  States,  as  host  of 
OOP9,  will  continue  on  the  Standing 
Committee  as  past  host  country  until 
COPIO.  A  new  Chair  v«rill  be  selected  by 
the  new  Standing  Committee  during  a 
meeting  to  be  held  at  the  close  of  COP9; 
while  the  United  States  will  not  have  a 
vote,  the  U.S.  position  is  to  encourage 
selection  of  a  Chair  with  a  strong 
commitment  to  a  proactive  Standing 
Committee  role  in  the  management  of 
CITES  affairs,  as  New  Zealand  has  done 
during  the  past  two  and  one  half  years. 

X.  Report  of  the  Secretariat:  the  Report 
Has  Not  Been  Received 

Negotiating  Position:  When  received, 
the  Service  will  carefully  review  issues 
pertaining  to:  success  of  procediues  for 
Parties  to  set  budgetary  and  work 
priorities;  setting  of  new  short-terra  and 
long-term  objectives  for  the  Secretariat; 
evaluation  of  the  performance  of  the 
Secretariat;  and  progress  in  assisting 
Parties  to  more  forcefully  and  effectively 
implement  the  Convention. 

information  and  Comments: 
Comments  were  received  from  HSUS 
which  supports  the  Service's  general 
comments  on  this  issue. 

Rationale:  The  biennial  report 
provides  the  major  way  for  the 
Secretariat,  and  the  Secretary  General, 
to  report  priorities,  accomplishments, 
and  problems  to  the  Parties.  These  are 
critical  management  issues  facing  CITES 
which  need  to  be  addressed  In  the 
Secretariat's  report. 

XI.  Financing  and  Budgeting  of  the 
Secretariat  and  of  Meetings  of  the 
Conference  of  the  Parties 

1.  Financial  Report  for  1992-1993 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat;  no  position  is  possible  at 
this  time.  The  United  States  contmues 
to  advocate  fiscal  responsibility  and 
accountability. 

2.  Anticipated  expenditures  for  1994 
and  1995 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat;  no  position  is  possible  at  • 
this  time.  The  United  States  continues 
to  advocate  fiscal  responsibility  and 
accountability. 

3.  Budget  for  1996-1998  and  Medium- 
Term  Plan  for  1996-2000  (Doc  9.10) 

Negotiating  Position:  Oppose  any 
substantial  increase  in  the  Secretariat's 
budget  representing  a  significant 
increase  in  its  work  plan.  Support 
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budget  increases  requested  by  the 
Secretariat  in  cases  where  the  growing 
membership  is  placing  increasing 
burdens  on  staif.  without  any 
commitment  to  an  increased  \J.9r 
contribution  Support  an  evaluation  of 
priorities  and  possible  reprogramqiing 
of  currently  funded  budget  items  into 
underfunded  or  unfunded  areas  of 
higher  priority.  Review  current 
e.xpenditures  and  proposed  budget 
items  (both  base  and  increases)  in  the 
context  of  priorities  for  implementation 
and  enforcement  of  tlie  Convention 
worldwide. 

Information  and  Comments: 
Comments  were  received  from  HSUS. 
which  supports  the  U.S.  position  of 
evaluating  priorities  and  possible 
reprogramming  of  budget  items.  HSUS 
calls  for  a  75%  reduction  in  the 
Nomenclature  Committee  budget  and 
application  of  the  savings  to 
enforcement  efforts.  The  United  States 
agrees  that  the  budget  proposed  for 
nomenclature  appears  somewhat 
excessive,  and  should  be  reviewed  in 
the  context  of  priorities  for 
implementation  of  the  Convention. 
HSUS  calls  for  holding  Plants  and 
Animals  Committee  meetings  in  a 
centralized  location  to  hold  down  costs. 
HSUS  reconunends  that  if  a  Party 
wishes  to  host  a  Committee  meeting,  it 
should  pay  the  difference  between  the 
costs  of  holding  the  meeting  at  the 
distant  location  or  holding  it  in  the 
centralized  location  (which  the  United 
States  presumes  to  mean  Geneva).  The 
United  States  considers  this  a  useful 
recommendation,  but  believes  that  only 
travel  costs  of  committee  members 
should  be  covered  by  the  host 
government. 

Rationale:  The  United  States  cannot  at 
present  commit  to  a  larger  contribution 
to  the  CITES  budget.  The  United  States 
is  the  largest  single  contributor,  under 
the  United  Nations  scale,  the  United 
States  is  asked  to  provide  25  percent  of 
'  the  annual  operating  budget.  In  Bscal 
year  1994.  the  Department  of  State 
allocated  approximately  $1  million  of 
the  Congressional  foreign  aid 
appropriation  to  support  CITES. 
However,  the  United  States  recognizes 
the  heavier  workload  being  imposed  on 
the  Secretariat,  Standing  Committee, 
and  both  the  Animals  and  Plants 
Committees.  The  United  States  looks 
forward  to  a  full  review  of  current 
expenditures  and  proposed  budget 
items  (both  base  and  increases)  in  the 
context  of  priorities  for  implementation 
•nd  enforcement  of  the  Convention 
worldwide. 


4.  External  Funding 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat;  no  specific  position  is 
possible  at  this  time.  The  United  States 
continues  to  strongly  encourage  national 
and  international  non-governmental 
organizations,  intergovernmental 
organizations,  and  other  governments, 
to  support  these  projects. 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  External  funding  refers  to 
the  financial  support  by  Party 
governments  and  non-governmental 
organizations  for  projects  that  have  been 
approved  by  the  Standing  Committee. 
The  CITES  Parties  have  established  a 
process  whereby  the  Standing 
Committee  approves  projects  and 
approves  donors,  to  avoid  even  the 
appearance  of  a  conflict  of  interest.  The 
Secretariat's  report  on  this  issue  is  ' 
expected  to  summarize  approved 
donors,  approved  projects,  projects  that 
have  been  funded,  and  approved 
projects  that  are  awaiting  funding.  The 
Service,  the  Department  of  State,  and 
the  National  Marine  Fisheries  Service 
have  made  substantial  contributions  to 
externally  funded  projects,  including 
travel  of  delegates  from  developing 
countries  to  COPs,  support  for 
committee  meetings,  faciUtating  a 
meeting  of  the  Working  Group  on  the 
Transport  of  Live  Specimens,  biological 
studies  of  significantly  traded  species, 
review  of  national  laws  for  the 
implementation  of  the  Convention, 
numerous  enforcement-related  projects, 
and  other  similar  projects. 

XII.  Committee  Reports  and 
Recommendations 

1.  Animals  Committee  (Doc.  9.13) 

Negotiating  Position:  The  United 
States  supports  the  active  role  of  the 
Animals  Committee  in  scientific  and 
management  issues  p>ertaining  to  animal 
sf>ecies  listed  in  the  CITES  Appendices. 
Encourage  membership  which  will 
continue  the  active  role  of  the  Animals 
Committee,  and  selection  of  a  Chair 
with  a  strong  commitment  to  a  proactive 
Animals  Committee. 

Information  and  Comments: 
Comments  were  received  from  HSUS, 
which  argues  that  the  Animals 
Committee  spends  too  much  time  on 
enforcement  issues,  which  HSUS 
believes  would  be  better  dealt  with  by 
a  special  enforcement  committee. 
According  to  HSUS,  t^ie  Animals 
Committee  should  instead  focus  more 
intently  on  the  biological  status  of 

Rationale:  The  Animals  Committee 
report  may  contain  information  or 


recommendations  dealing  with 
Appendix  II  species  subject  to 
significant  trade,  marking  techniques, 
crocodilian  tagging,  sea  turtle  ranching, 
care  for  and  reintroduction  of  seized 
live  animals,  and  various  other  issues. 
The  United  States  has  actively 
participated  in  the  work  of  the  Animals 
Committee  since  its  establishment  at 
COP6,  and  will  continue  to  be  an  active 
participant  in  Animals  Committee 
functions.  The  United  States  is  satisfied 
with  the  current  jurisdiction  and  work 
priorities  of  the  Animals  Committee. 
The  United  States  is  supporting  the 
establishment  of  a  L.aw  Enforcement 
Working  Group  to  deal  with  specific 
implementation  issues  related  to 
enforcement. 

Regional  Representation  on  the  Animals 
Committee  (Doc.  9.49) 

Negotiating  Position:  Support  the 
draft  resolution  submitted  by  Kenya 
proposing  that  the  regions  of  Africa, 
South  and  Central  America  and  the 
Caribbean,  and  Asia  provide  two 
representatives  each  to  the  Animals 
Committee,  if  the  necessary  financial 
support  is  provided  by  the  Secretariat 
through  the  Secretariat's  Budget.  The 
United  States  notes  that  E^irope,  with  a 
large  number  of  Parties  as  well,  would' 
also  have  two  representatives. 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  The  Animals  Committee  is 
currently  composed  of  individuals 
representing  the  six  QTES  geographic 
regions:  North  America.  Central  and 
South  America  and  the  Caribbean,  Asia. 
Oceania.  Africa,  and  Europe.  Each 
CITES  Region  ciurently  has  one 
representative  on  the  Animals 
Committee.  The  Regional 
representatives  are  selected  by  the  Party 
governments  at  their  respective  regional 
caucuses  during  the  COP.  A  new  Qiair 
will  be  selected  by  the  new  Animals 
Committee,  most  likely  during  a 
meeting  to  be  held  at  the  close  of  COP9. 

2.  Plants  Committee  (Doc.  9.14) 

Negotiating  Position:  The  United 
States  supports  the  continued  activities 
of  the  Plants  Committee  to  improve  the 
effectiveness  of  CITES  for  plants,  with  a 
focus  on  the  following:  pubUcation  of 
checklists  and  identification  guides: 
significant  trade  in  orchids,  succulents, 
and  other  species;  review  of  the  timber 
trade;  and  trade  in  artificially 
propagated  plants.  Encourage 
membership  which  will  continue  the 
active  role  of  the  Plants  Committee,  and 
selection  of  a  Chair  with  a  strong 
commitment  to  a  proactive  Plants 
Committee. 


Information  and  Comments:  No 
comments  were  received. 

Rationale:  The  Plants  Committee  is 
currently  composed  of  individuals 
representing  the  six  CITES  geographic 
regions:  North  America,  Central  and 
South  America  and  the  Caribbean,  Asia, 
Oceania,  Africa,  and  Europe.  Each 
CITES  Region  currently  has  one 
representative  on  the  Plants  Committee. 
Dr.  Bruce  MacBryde  of  the  Service's 
Office  of  Scientific  Authority  serves  as 
Vice-Chair  of  the  Plants  Committee 
(representing  North  America).  The 
Regional  representatives  are  selected  by 
the  Party  governments  at  their 
respective  regional  caucuses,  at  the 
COP.  A  Chair  will  be  selected  by  the 
new  Plants  Committee,  most  likely 
during  a  meeting  to  be  held  at  the  close 
ofCOP9. 

3.  Identification  Manual  Committee  (No 
Document  Has  Been  Received) 

Negotiating  Position:  Continue  to 
support  the  work  of  the  Identification 
Manual  Committee  and  development  of 
animal  and  plant  identification  manuals 
for  use  by  port  and  border  enforcement 
officers,  in  providing  a  standard  of 
reference  for  the  identification  of  CITES 
species.  Consider  the  budget  of  the 
Identification  Manual  Committee  in  the 
context  of  available  resources  and 
priorities. 

Information  and  Comments: 
Comments  were  received  from  DOW. 
DOW  concurs  with  the  U.S.  support  of 
the  Identification  Manual  Committee 
and  the  development  of  plant  and 
animal  identification  manuals  for  use  by 
port  and  border  enforcement  officers. 
DOW  beUeves  it  would  aid  the 
monitoring  of  imports  by  decreasing 
limitations  in  identifying  species. 

Rationale:  The  enforcement  officers  of 
the  Parties  must  be  equipped  with 
guides  which  are  accurate,  realistic,  and 
helpful  in  the  identification  of  the  many 
CITES  species  and  products  found  in 
trade  throughout  the  world. 

4.  Nomenclature  Committee  (Doc.  9.16) 

Negotiating  Position:  Encourage  the 
development  and  adoption  of  checklists 
for  all  taxa,  within  budgetary  limits  and 
priorities  to  be  decided  upon  by  the 
Parties.  Support  revisions  of  existing 
checklists  for  fauna  prior  to 
development  of  new  ones.  Consider  the 
budget  of  the  Nomenclature  Committee 
in  the  context  of  available  resources  and 
priorities  for  the  implementation  and 
enforcement  of  the  Convention 
worldwide.  Oppose  use  of  CITES  funds 
for  the  start  of  a  lizard  checklist  before 
other  tasks  are  complete,  and  do  not 
support  proposed  name  changes  for  U.S. 


freshwater  mussels.  Ensure  that  the 
language  of  the  resolution  is  consistent 
with  comparable  recommendations  in 
whatever  listing  criteria  resolution  is 
adopted  by  the  Parties. 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  Because  of  the  expense  in 
developing  checklists  for  taxa,  the 
United  States  supports  recognition  of 
existing  checklists  for  remaining  taxa 
when  suitable,  and  greater  use  of 
external  funding  when  possible. 
Implementation  of  the  Convention  is 
strengthened  by  the  use  of  uniform 
names  of  listed  species. 

XIII.  Evolution  of  the  Convention 

1.  Strategic  Plan  of  the  Secretariat 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat;  no  position  is  possible  at 
this  time.  The  earlier  version  discussed 
at  the  last  Standing  Committee  meeting 
had  many  elements  the  United  States 
could  support. 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  The  Secretariat  submitted  a 
provisional  discussion  document  at  the 
31st  meeting  of  the  Standing  Committee, 
discussing  a  long-term  strategic  plan  for 
activities  of  the  Secretariat.  The  United 
States  considers  such  long-term 
management  planning  to  be  in  the  best 
interest  of  increasing  the 
implementation,  enforcement,  and 
effectiveness  of  the  Convention. 

2.  How  to  Improve  the  Effectiveness  of 
the  Convention 

Negotiating  Position:  An  informal 
document  has  been  reviewed,  but  the 
revised  document  has  not  been  received 
from  Canada  or  the  Secretariat;  no  final 
position  is  possible  at  this  time. 

Information  and  Comments: 
Comments  were  received  from  HSUS 
and  SCI.  HSUS  supports  the  Service's 
general  comments  on  this  issue.  SCI 
calls  for  a  complete  reevaluation  of  the 
basic  concepts  of  CITES.  It  argues  that 
the  listing  process  is  too  vague  and 
becomes  too  political.  It  further 
maintains  that  there  has  been  the 
development  of  the  precautionary 
principle  which  it  believes  is  not  in  the 
treaty.  It  claims  that  the  process  as  it 
stands  has  become  abusive.  It  urges  the 
United  States  to  support  an  active, 
cooperative  process  to  reform  the 
mechanisms  of  QTES  in  the  direction  of 
cooperation  between  range  states  and 
importing  states  and  to  recognize  the 
conservation  role  of  tourist  safari 
hunting  and  other  forms  of  sustainable 
use. 

Rationale:  This  agenda  item  was 
suggested  by  the  delegate  from  Canada 


at  the  March  1994  Standing  Committee 
meeting;  the  Standing  Committee  agreed 
that  a  review  of  the  general  evolution 
and  implementation  of  CITES  should  be 
done  by  an  independent  body,  and  that 
a  project  proposal  for  this  review  should 
be  developed  by  the  Secretariat.  The 
main  concerns  of  the  United  States  are: 
whether  or  not  funding  will  be  available 
for  such  a  project;  that  such  a  project 
not  impair  the  ability  of  other  functions 
in  the  Secretariat  budget  to  receive 
necessary  and  possibly  higher  priority 
funding;  and  that  emphasis  should  be 
placed  on  how  to  improve  the 
effectiveness  of  the  Convention, 
including  its  enforcement  and 
implementation,  rather  than  in  a  costly 
study  of  whether  or  not  the  Convention 
is  effective. 

XIV.  Interpretation  and  Implementation 
of  the  Convention 

1.  Review  of  the  Resolutions  of  the 
Conference  of  the  Parties  (Doc.  9.19) 

Negotiating  Position:  Support  the 
effort  begun  by  the  Secretariat 
immediately  following  COPS,  at  the 
direction  of  the  Standing  Committee,  to 
review  all  of  the  resolutions  of  the 
Conference  of  the  Parties  with  the  goal 
of  assisting  Parties  in  the  effective 
utilization  of  the  resolutions,  in  order  to 
more  effectively  implement  the 
Convention,  by:  (1)  Deleting  resolutions 
that  have  been  superseded  or  whose 
purpose  has  been  accomplished;  and  (2) 
consolidating  resolutions  that  deal  with 
the  same  subject. 

Information  and  Comments: 
Comments  were  received  from  EXDW, 
HSUS,  and  SCI.  DOW  commented  at  the 
September  16, 1994  pubhc  meeting  that 
it  was  wise  to  consolidate  and  wise  to 
be  cautious  in  making  deletions  and 
called  for  all  previous  resolutions 
concerning  ivory  to  be  retained  (see 
discussion  under  agenda  item  la).  The 
United  States  notes  that  those 
resolutions  or  portions  of  resolutions 
proposed  for  deletion  that  pertain  to  the 
ivory  trade  have  been  superseded  by  the 
inclusion  of  all  Afiican  elephant 
populations  in  CITES  Apjaendix  I. 
However,  many  parts  of  the  resolutions 
have  continuing  vaUdity  as  to  the 
legality  of  imports  and  legal  status  of 
certain  specimens.  Additionally, 
important  policies  adopted  by  the 
Parties  through  these  resolutions  should 
be  revived  if  any  Afiican  elephant 
populations  are  transferred  to  Appendix 
II.    . 

HSUS  supports  the  deletion  and 
consolidation  of  the  resolutions  that 
have<been  superseded  or  accomplished 
in  general.  SCI  urged  that  care  be  taken 
not  to  change  basic  concepts  of 
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:  concepts  or  the  sense  of 


Bationale:  At  every  Standing 
Committee  aeetiag  since  COPS,  the 
United  States  delegaticm  has  strongly 
urged  (and  the  Committee  has  adopted 
this  cecommexulatioD  of  the  United 
States)  that  any  consolidation  of 
resolutions  retain  the  text  of  the 
original,  inrlmting  the  preamble,  so  as 
to:  (1)  Assist  the  Parties,  while  retaining 
the  original  inteat  of  the  resolution;  and 
(2)  reduce  unnecessary  or  unproductive 
debate  at  COP9  on  "old"  issues. 
ThcMfofe,  the  United  States  supports 
deleting  only  out-of-date  resolutions 
that  are  truly  non-controversial,  and 
retaining  the  text  of  the  original  for  any 
consolidations.  The  Standing 
Comnrittee  reiterated  its  support  for  this 
approach  at  its  March  1994  meeting. 
The  United  States  supports  an 
expedited  approval  of  these 
consolidations  in  Plenary  Session  at 
OOP9,  which  will  only  be  possible  if  the 
original  text  of  resolutions  (preamble 
and  operative  paragraphs)  are  retained, 
so  that  any  oomoHdations  will  be 
structural  and  not  substantive. 

(a}  Deletion  of  Resolutions  that  are 
out  of  date  (Doc.  9.19.1).  Negotiating 
Position:  Support  the  deletion  of 
resolutions  that  are  out  of  date,  if  they 
have  been  superseded  by  other 
resolutions  or  have  been  overtaken  by 
events.  However,  they  contain  valuable 
lustorical  information  and  should  be 
available  in  some  form  should  trade  be 
reactivated  for  certain  species. 
Essentially  support  the  deletion  of  all 
resolutions  proposed  by  the  Secretariat 
and  daculated  to  the  Parties,  with  the 
following  excBptions:  Conf.  2.8.  3.13, 
and  those  relating  to  certain  parts  and 
derivatives  of  pluits— Conf.  2.18,  4.24. 
6.1S.  and  8.17  (b)  and  (c).  Those 
resolutions  or  portions  thereof  proposed 
for  deletion  that  pertain  to  the  ivory 
trade  have  been  superseded  by  the 
inclusion  of  all  African  elephant 
populations  in  CITES  Appendix  I. 
However,  many  parts  of  the  resoiutions 
have  continuing  validity  as  to  the 
legality  of  imports  and  legal  status  of 
certain  specimens.  Additionally. 
important  poiiciea  adopted  by  the 
Parties  through  these  resolutions  should 
be  revived  if  any  African  elephant 
populations  are  transfened  to  Appendix 
B 

Information  and  Comments: 
Commeote  were  leoeived  from  ELA, 


AWI.  DOW.  HSUS,  and  fWCo.  ElA.  at 
the  September  14, 1994  public  meeting, 
urged  that  the  following  resc^utions  net 
be  cMBSolidated  or  deleted:  Conf.  1.6, 
ivory  control  resolutions,  and  the 
European  Union  resolutitm.  At  the 
September  16, 1994  public  meeting  AWI 
urged  that  nothing  be  deleted  that  may 
be  usefol  in  die  future.  DOW  and  IWCo 
expressed  concerns  about  the  deletion 
of  paragraph  S  of  Resolirtion  Conf.  1.6, 
adopted  for  the  purpose  of  limiting  the 
pet  trade  in  wild  animals  to  those  bred 
in  captivity.  They  disagree  with  the 
explanation  provided  by  the  Secretariat 
that  this  has  virtually  been  achieved. 
DOW  urges  the  United  States  to 
reconsider  its  approval  of  this  deletion 
and  also  asks  it  to  review  the  deletion 
of  ReaolutisB  Conf.  6.5  on  CITES 
implementation  in  the  EC.  It  disagrees 
with  the  Secretariat's  sentiments  that 
the  recoiuDeodation  in  Conf.  6.5  calling 
for  the  EC  to  BM>nitor  the  movement  of 
CITES  specimens  between  Member 
States  is  no  longer  necessary.  HSUS 
urges  the  U.S.  to  oppose  the  deletion  of 
the  following  Kesolutions:  Conl  1.6, 
paragraph  5.  on  the  limitation  of 
keeping  pets  to  those  that  can  be  bred 
in  captivity:  Conf.  2.8  and  3.13, 
regarding  the  trade  in  whale  products 
(this  supports  the  U.S.  position);  Conf. 
6.5  on  CITES  implementation  in  the  EC; 
and  Cant  5.12. 6.11  through  6.16,  and 
7.8  on  the  ivory  trade  from  African 
elephants.  fWCo  also  opposes  the 
deletion  of  any  of  the  resolutions 
relating  to  control  of  the  ivory  trade. 

The  United  States  agrees  that  no 
resolution  that  remains  useful  or 
operative  should  be  deleted.  The  United 
States  agrees  that  problems  remain  with 
the  impleonentation  of  QTES  in  the 
European  tInioB.  but  also  agrees  with 
the  Secretariat  that  the 
recommendations  of  this  resolution 
have  been  fulfilled.  The  United  States 
notes  that  those  resolutions  or  portions 
of  resolutions  proposed  for  deletion  that 
pertain  to  the  ivory  trade  have  been 
superseded  by  the  inclusion  in 
Appendix  I  of  the  African  elephant,  but 
recognizes  the  merit  of  retaining  them 
for  future  appHcaticm  to  any 
populations  that  may  be  transfiened  to 
Apoendix  ii. 

Tbe  Ujiited  States  agrees  with  the 
Secretariat  that  Resolution  Conf.  1.6 
paragraph  5  can  be  repealed  because:  it 
has  become  outdated;  for  many  species 
wild  cau^t  animals  already  have  been 
replaced  by  captive-bred  specimens, 
while  for  others  removal  firom  the  wild 
for  the  pet  trade  may  indeed  be 
sostatnable;  and  it  provides  no  direction 
for  implementation  by  the  Pariies.  The 
United  Stetos  is  aot  opposed  to  removal 
of  animals  from  the  wild  for  the  pet 


trade,  if  sudi  removal  is  part  of  an 
effiective  and  enforced  scientifically- 
based  sustatBahle-ttBa  management  plan. 

IWCo  opposes  the  deletioii  of  the 
following  additional  resolutions 
proposed  for  deletion  by  the  Secretariat: 
Conf.  2.23. 3.9.  3.20.  and  6.8. 

Rationale:  Certain  other  resolutions 
on  plants  remain  pertinent  unless  they 
are  supierseded  by  new  resolutions 
coming  from  COPa,  e.g..  Conf.  5.15  in 
relation  to  Doc.  9.30  on  nursery 
registration.  Technical  review  of  Doc 
9.19.1  is  continuing  and  the  UiLited 
States  may  offer  further  comment  on  the 
aH^ected  resolutions  before  or  during  the 
COP. 

The  United  States  supports  deletions 
of  resolutions  that  are  out  of  date  or  no 
longer  relevant.  However,  recent 
discussions  in  the  International  Whaling 
Commission  (IWC)  highlight  the  fact 
that  illegal  trade  in  whale  parts  and 
products  continues,  in  spite  of  the 
rWC's  moratorium  on  commercial 
whaling.  The  United  States  has 
requested  that  this  item  be  discussed  at 
COP9  (see  agenda  item  15).  The  IWC  has 
not  yet  completed  an  observation, 
inspection  and  enforcement  program 
whidi  would  certify  that  the  products  of 
any  commercial  whaling  which  occurs 
in  the  future  are  taken  in  compliance 
with  IWC  regulations.  Thus,  these 
resolutions  (Conf.  2.8  and  3.13)  are 
neither  out  of  date,  nor  have  they  been 
superseded. 

The  United  States  opposes  deletion  of 
certain  aspects  pertaining  to  plants  in 
Conf.  2.18.  4.24. 6.18.  and  B.17(b)  and 
8.17(c).  These  portions  provide  an 
important  legal  l>asis  for  the  exemption 
from  CITES  provisions  of  certain 
specified  parts  and  derivatives  of  certain 
plants,  e.g.,  the  cut  flowers  of  artificially 
propagated  Appendix  I  hybrids  and  the 
flasked  seedlings  of  all  artificially 
propagated  orchids.  The  United  States 
considers  these  paragraphs  to  articulate 
an  important  legal  rationale.  The  United 
States  supports  these  exemptions. 

Future  germane  proposals  on  taxa  for 
Appendix  I  simply  can  be  directed  by 
Conf.  8.17(b)  and  8.17(c),  without 
subsequent  proposals  on  die  standard 
exemptions.  Futtire  proposals  to  uplist 
ordiid  taxa  thus  -would  be  routinely 
guided  by  Conf.  8.17(c)  and  their  flasked 
seedlings  would  be  exempt.  A  similar 
process  has  been  in  effect  for  the 
proposals  on  Appendix  II  plant  taxii. 
where  routinely  certain  parts  or 
derivatives  are  standard  exchisions,  as 
specified  through  Conf.  4.24  (e.g.,  for 
tissue  cultures)  and  Conf. -6.18  (e.g..  fw 
flasked  seedling  ctdtures). 

(b)  ConsoHdation  xjf  valid  resolations. 
Negotiating  Position:  fio  docimient  has 
been  received  from  the  CITES 


Secretariat.  However,  doctmients  have 
been  received  at  several  Standing 
Committee  meetings.  The  United  States 
essentially  supports  those 
consoUdations  prepared  thus  far  by  the 
Secretariat. 

Information  and  Comments:  ElA,  at 
the  September  14. 1994.  public  meeting, 
urged  that  the  ivory  control  resolutions 
not  be  consoUdated  (see  discussion 
above,  of  resolutions  to  be  deleted  or 
repealed). 

Rationale:  Proposed  consolidations 
have  been  discussed  at  Standing 
Committee  meetings  and  approved  for 
transmission  to  the  Parties  on  the 
following  issues  (final  text  has  not  be^n 
received  from  the  Secretariat,  however): 
Transport  of  live  specimens  (consolidate 
Conf.  3.16,  4.20.  5.18.  7.13.  and  8.12); 
Disposal  of  illegally  traded  specimens 
(consoUdate  Conf.  2.15,  3.9.  3.14,  4.17. 
4.18,  5.14,  and  7.6);  Trade  in  elephant 
ivory  (consolidate  Conf.  3.12,  6.12,  6.14. 
6.15, 6.16,  and  7.8);  Aimual  reports  and 
trade  monitoring  (consolidate  Conf. 
2.16.  3.10,  5.5,  5.6,  5.14,  and  8.7);  Trade 
in  readily  recognizable  parts  and 
derivatives  (consoUdate  Conf.  4.8,  5.9. 
5.22,  and  6.22):  Permits  and  certificates 
(consolidate  Conf.  3.6,  3.7, 4.9,  4.16.  5.7. 
5.8,  5.15,  6.6,  8.5);  Trade  in  plants  (12 
prior  resolutions:  consoUdate  Conf. 
2.13,  5.14,  5.15.  8.17,  propose  to  repeal 
all  or  part  of  Conf.  2.18.  4.24,  5.14. 6.18, 
and  6.20,  and  deal  with  Conf.  2.14. 4.16. 
and  pwrts  of  5.14,  8.18.  8.19  in  a 
separate  consolidation);  Trade  with  non- 
Parties  and  reserving  Parties 
(consolidate  Conf.  3.8,  8.8);  and  Transit 
and  transhipment  (consoUdate  Conf. 
4.10,  7.4).  The  United  SUtes  finds  these 
proposals  to  be  a  diUgent  consolidation 
of  a  complex  array  of  resolutions 
dealing  with  the  same  topic,  subject  to 
final  review  of  the  Secretariat's 
submission  to  the  Conference  of  the 
Parties. 

2.  EstabUshment  of  a  List  of  the  Other 
Decisions  of  the  Conference  of  the 
Parties 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat.  Support  ongoing  Standing 
Committee  and  Secretariat  efforts  to 
differentiate  between  Resolutions  of  the 
Conference  of  the  Parties  which  provide 
guidance  and  interpretation  of  the 
Convention,  or  caU  for  continuing 
activities  of  indefinite  duration,  and 
decisions  of  the  COP  that  direct  the 
Secretariat  or  permanent  committees  to 
perform  certain  specific  activities  of 
Umited  duration. 

Information  and  Comments: 
Comments  were  received  bom  HSUS. 
which  supports  the  Service's  general 
comments  on  this  issue. 


Rationale:  The  Standing  Committee 
has  recommended  that  decisions  of  the 
Parties  at  the  COP  be  distributed  in  a 
manner  similar  to  that  for  resolutions. 
The  United  States  supports  this 
procedure,  utiUzing  guidelines  to  be 
adopted  by  the  COP.  that  have  been 
approved  by  the  Standing  Committee. 
Often,  recommendations  to  the 
Secretariat  or  permanent  committees  are 
included  in  resolutions,  when  these 
recommendations  are  relevant  for  a 
particular  committee  only,  or  for  a  short 
time  period  between  two  COPs  only. 
The  United  States  supports  separating 
these  specific  and/or  short-term 
decisions  fi-om  resolutions,  wherein 
resolutions  should  refer  to 
recommendations  for  implementation  of 
the  Convention,  and  interpretations  of 
the  Convention. 

3.  Report  on  National  Reports  Under 
Article  Vin,  Paragraph  7.  of  the 
Convention 

Negotiating  Positions:  No  document 
has  been  received  from  the  CITES 
Secretariat.  Support  efforts  to  encourage 
all  Parties  to  submit  annual  reports  for 
all  species  of  flora  and  fauna,  as 
required  by  the  treaty.  Support  efforts 
whereby  proposals  for  transfer  of  certain 
species  from  Appendix  1  to  II  with  an 
export  quota  or  pursuant  to  ranching 
only  be  considered  for  Parties  that  are 
cturent  with  their  aimual  report 
submissions. 

Information  and  Comments: 
Comments  were  received  from  HSUS. 
HSUS  urges  that  proposals  to  transfer 
species  from  Appendix  I  to  n  with  an 
export  quota  or  pursuant  to  ranching, 
should  be  considered  only  when 
submitted  by  Parties  that  are  ciurent 
with  their  annual  report  submissions.  It 
also  supports  measures  to  encourage 
Parties  to  submit  their  annual  report  on 
time. 

Rationale:  Each  Party  is  required  by 
the  Convention  to  submit  an  annual 
report  containing  a  stmmiary  of  the 
permits  it  has  granted,  and  the  types 
and  numbers  of  specimens  of  species  in 
the  CITES  Appendices  that  it  has 
imported  and  exported.  Accurate  report 
data  are  essential  to  measure  the  impact 
of  international  trade  on  species,  and 
can  be  a  useful  enforcement  tool. 

4.  Review  of  Alleged  Infractions  and 
Other  Problems  of  Implementation  of 
the  Convention  (Doc.  9.22) 

Negotiating  Position:  Support  the 
Secretariat's  review  of  alleged 
infractions  by  the  Parties,  and  necessary 
and  appropriate  recommendations  to 
obtain  wider  compliance  with  the  terms 
of  the  Convention.  Support  an  open 
discussion  at  COP9  of  major  infiiactions. 


and  a  greater  emphasis  by  the  Parties  on 
the  enforcement  of  the  laws  and 
regulations  implementing  the 
Convention. 

Information  and  Comments: 
Conunents  were  received  from  DOW, 
HSUS,  MTSG.  and  Monitor.  At  the 
September  14, 1994  pubUc  meeting 
Monitor  commented  that  the  United 
States  should  make  the  Infractions 
Report  a  high  priority  issue.  DOW 
commented  at  the  same  pubUc  meeting 
that  the  Infractions  Report  should  be 
linked  to  a  foUow-up  process  and  that 
a  Law  Enforcement  Network  should 
review  the  report  and  assist  countries 
with  problems  on  a  regular  basis.  MTSG 
commented  that  infractions  are  not 
receiving  the  attention  they  warrant  and 
are  being  discussed  less  now  than  in  the 
past.  DOW  supports  expansion  of  the 
Infractions  Report.  It  recommends  that 
the  Secretariat  be  directed,  along  with 
the  Standing  Committee,  to  undertake  a 
more  extensive  review  process  and 
identify  species,  countries,  or  areas  in 
which  infractions  and/or  lack  of 
legislation  are  so  great  they  create  a 
presumption  of  non-compliance.  The 
Service  considers  this  to  be  a  useful 
suggestion  that  it  will  pursue.  HSUS 
supports  the  expanded  report  and  urges 
that  it  be  a  sign  of  a  new  emphasis  on 
the  importance  of  proper 
implementation  and  enforcement  of  the 
Convention.  The  United  States  always 
gives  a  high  degree.of  attention  and 
priority  to  the  discussions  of  the 
Infractions  Report  at  OOP's,  and  will 
continue  to  do  so.  The  United  States 
agrees  that  a  Law  Enforcement  Network 
(see  agenda  item  7,  below)  could  assist 
Parties  with  deaUng  with  these 
infractions,  preventing  their  occurrence 
in  the  future,  and  in  improving 
compliance  with  requirements  of  the 
Convention. 

Rationale:  Article  XIII  of  the 
Convention  provides  for  COP  review  of 
alleged  infractions.  The  Secretariat 
prepares  an  Infractions  Report  for  each 
COP,  which  details  instances  that  the 
Convention  is  not  being  effectively 
implemented,  or  where  trade  is 
adversely  affecting  a  species.  The 
Infiactions  Report  contains  only 
infractions  which  were  reported  to  the 
Secretariat.  The  first  xiraft  of  the 
Infiactions  Report  contained  numerous 
such  alleged  infractions.  The  United 
States  commented  on  the  draft 
Infractions  Report.  A  review  of  the 
alleged  infractions  indicates  a  great 
difference  in  the  depth  of  the  reporting 
on  infiactions  over  previous  reports. 
The  United  States  considers  this  to  be 
an  excellent,  well-  researched  and  well- 
prepared  Secretariat  document.  A  large 
number  of  infractions  are  caused  by  lack 
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of  training,  lack  of  personnel,  or  lack  of 
knowledge  on  the  workings  of  CITES. 
The  majority  of  the  alleged  infractions 
should  be  a  major  cause  of  concern  to 
the  Parties. 

5.  Implementation  of  the  Convention  in 
the  European  Community 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat;  no  position  is  possible  at 
this  time. 

Information  and  Comments:  No 
comments  were  received. 

6.  National  Laws  for  Implementation  of 
the  Convention  (Doc.  9.24) 

Negotiating  Positions:  Support 
adoption  of  the  report  on  this  topic, 
submitted  by  the  Secretariat,  including 
the  recommendations  contained  therein. 
The  United  States  supports  the  draft 
Decision  of  the  Conference  of  the  Parties 
submitted  by  the  Secretariat  in  Doc.  9.24 
concerning  recommendations  to  the 
Parties  on  this  issue. 

Information  and  Comments: 
Comments  were  received  from  HSUS, 
which  strongly  supports  the  document's 
recommendation  that  strong  action  be 
taken  {igainst  Parties  in  category  4  in  the 
document,  including  trade  restrictions  if 
necessary  to  encourage  CITES 
implementation. 

Rationale:  The  United  States  was 
strongly  supportive  at  COPS  of  a  review 
of  national  laws  for  the  implementation 
of  the  Convention:  such  laws  are 
required  by  Article  VIII  of  the 
Convention.  The  United  States  believes 
that  tiie  Convention's  effectiveness  is 
undermined  when  Party  states  either  do 
not  have  national  laws  implementing 
the  Convention,  or  have  inadequate 
legislation;  this  includes  laws  and 
regulations  that  authorize  seizure  and/or 
forfeiture  of  specimens  imported  or 
exported  in  contravention  of  the 
Convention,  and  laws  and  regulations 
that  provide  appropriate  penalties  for 
such  violations. 

The  Secretariat  contracted  (with 
funding  from  the  United  States),  as 
called  for  in  Resolution  Conf.  8.4,  for 
analyses  of  natioiud  legislation  to 
implement  CITES.  The  first  phase  of 
that  project  involved  analyses  of 
legislation  in  81  Parties,  that  had  been 
selected  based  on  high  levels  of  trade  in 
CTTES-listed  species.  The  Secretariat 
has  develaf)ed  a  document  that 
categorizes  CTTES-implementing 
legislation  in  those  81  Parties,  based  on 
the  extent  to  which  their  national 
legislation  provides  idr  the 
implementation  of  the  Convention.  The 
United  States  supports 
recomroendations  in  the  document  for 
assistance  to  the  Parties  in  develo|ping 


national  legislation.  The  United  States 
also  supports  the  drafi  Decision  of  the 
Conferenoe  of  the  Parties  (a  new  format 
for  COPO),  submitted  by  the  Secretariat 
in  Doc.  9.24  concerning 
recommendations  to  the  Parties  on  this 
issue. 

7.  Enforcement  of  the  Convention  (Doc. 
9.25  and  9.2S.1) 

Negotiating  Position:  Support 
establishment  of  a  Law  Enforcement 
Network. 

Information  and  Comments: 
Comments  were  received  from  DOW, 
En.  ESP.  HSUS,  IWCo,  Sa.  and  SMT 
Guitars.  ESP  commented  at  the 
September  14, 1994  public  meeting  in 
support  of  the  U.S.  position.  EII 
supports  the  establishment  of  a  Law 
Enforcement  Network,  and  advocates 
supporting  the  proposals  submitted  by 
the  United  Kingdom  and  Ghana  and 
working  to  achieve  the  strongest 
enforcement  provisions  possible  to 
ensure  that  this  issue  receives  top 
priority  at  the  COP.  rVVCo  supports  the 
\J.S.  position,  and  prefers  the  Ghana  to 
the  United  Kingdom  resolution.  DOW 
also  strongly  supports  the  estabHshment 
of  a  Law  Enforcement  Network  and  the 
proposals  submitted  by  the  United 
Kingdom  and  Ghana.  It  argued  that  the 
proposal  from  Ghana  could  be 
strengthened  by  additional  amendments 
that  would  (1)  establish  a  permanent 
consultative  group  or  committee  on  law 
enforcement;  (2)  establish  an 
international  law  enforcement  network 
and  a  series  of  regional  law  enforcement 
agreements  and  networks;  (3)  extend 
enforcement  efforts  by  CITES  to  other 
international  government  and 
nongovernment  entities  for  assistance; 
and  (4)  provide  for  expanded  law 
enforcement  initiatives  in  the  budget 
adopted  at  the  each  COP.  EII  further 
requests  that  the  United  States  seek 
internal  and  external  financial  support    ' 
for  enforcement  activities  hoth  within 
the  United  States  and  in  countries 
which  lack  the  technical  and  fmancial 
means  to  fully  implement  the 
Convention.  HSUS  considers 
enforcement  tohe  one  of  the  most 
important  issues  to  be  discussed  at 
COP9,  and  reconmiends  that  the  United 
States  support  the  Ghana  resolution. 
The  United  States  does  indeed  consider 
effective  enforcement  of  the  provisions 
of  the  Convention  to  be  a  critical  issue, 
and  supports  establishment  of  a  Law 
Enforcement  Netwoik.  The  Service 
continues  to  review  stvengthening 
amendments  to  the  draft  Ghana 
resolution  submitted  by  HSUS,  which 
appear  constructive.  DQW  called  for 
CITES  to^tttdy  the  impact  «f  txade 
agreements  such  as  NAFTA  en 


enforcement.  SMT  Guitars  said  that 
there  should  be  ways  to  get  education 
about  CITES  out  to  the  people.  SCI 
argues  that  while  it  supports  strong 
eiiforoement  of  Q'TCS,  care  must  be 
taken  not  to  institutionalize  a  blanket 
negative  attitude  about  wildlife  trade. 

Eationale:  The  Secretariat's 
Notification  to  the  Parties  number  776 
asked  the  Parties  for  their  comments  on 
a  proposal  for  establishment  of  a  Law 
Enforcement  Network.  The  United 
States  supported  establishment  of  such 
a  network  at  that  time.  The  United 
States  will  continue  its  strong  support 
for  the  provision  of  law  enforcement 
training  to  assist  Parties  in 
implementing  and  enforcing  the 
Convention. 

Although  the  Law  Enfoecement 
Network  was  not  adopted  by  the 
Standing  Committee,  it  was  agreed  that 
the  Parties  should  discuss  the  issue  at 
the  COP.  The  United  States  considers 
efiiectrve  enforcement  of  the  Convention 
to  be  a  critical  element  that  is  lacking 
for  many  countries,  for  a  number  of 
reasons,  including:  Lack  of  training, 
inadequate  legislation  or  regulations, 
lack  of  funding,  lack  of  infrastructure, 
and  inadequate  communications  and 
networking  with  other  countries  and 
entities.  The  United  States  beUeves  that 
estabhsbment  of  a  Law  Enforcement 
Network,  comparable  to  other 
committees  or  working  groups 
established  by  the  Parties,  will  begin  the 
process  of  alleviating  these  deficiencies. 

8.  Trade  in  Hunting  Trophies  of  Species 
Listed  in  Appendix  1  (Doc.  9.50) 

Negotiating  Position:  The  Undled 
States  continues  to  support 
implementation  of  Resolution  Conf.  2.11 
by  all  Parties,  o>upled  with  recognition 
of  the  need  for  close  consultation  with 
other  interested  States  and  of  any 
Party's  right  under  Article  XIV  of  the 
treaty  to  implement  stricter  domestic 
measiues.  The  United  States  believes 
that  its  Scientific  Authority  finding,  as 
it  relates  to  importation  of  sport-hunted 
trophies,  should  be  made  after  close 
consultation  with  the  range  State  and 
with  other  importing  States,  and  should 
take  into  consideration  any  assessment 
of  national  oonservation  programs  for 
the  species  conducted  by  the  * 
Conference  of  the  Parties  er  Ibe  Animals 
<[k>mmittee. 

Information  and  Comments: 
Comments  were  received  from  ART, 
HSUS.  Ly^lA^A.  IWMC  SO.  and  the 
NRA.  ART.  L^FWA.  SQL  and  the  NRA 
support  the  draft  resolution  submitted 
by  Namibia  to  amend  Resolution  Conf. 
2.11,  arguing  that  ititasbeen  used  by 
some  Parties  to  support  duplicative 
findings  by  the  importing  country  based 


on  standards  beyond  those  required  by 
CITES  and  have  been  used  to  create 
barriers  to  wildlife  use.  IWMC  supports 
the  draft  resolution  and  amendments  to 
Conf.  2.11,  claiming  that  Conf,  2.11 
undermines  basic  principles  of  the 
Conventi'on.  ART  advoc:ates  the 
sustainable  use  of  wildlife  as  an 
important  incentive  for  the  conservation 
of  wildlife.  The  United  States  agrees 
that  the  sustainable  utilization  of 
wildlife  can  be  an  incentive  for  wildlife 
conservation,  whether  that  utilization  is 
consumptive  or  non-consumptive. 
HSUS  stated  that  it  opposes  any  action 
which  mi^t  promote  or  simplify  the 
requirements  for  the  trade  in  hunting 
trophies  of  species  fisted  in  Appendix  I. 

Rationale:  This  draft  resolution, 
submitted  by  Namibia,  seeks  to  amend 
Resolution  Conf.  2.11,  dealing  with  the 
international  trade  in  sport-hunted 
trophies  of  species  fisted  in  Appendix  I. 
Conf.  2.11  estabfished  the  procedure 
whereby  the  Scientific  Authority  of  the 
importing  country  should  have  the 
opportunity  to  conduct  a 
comprehensive  examination  concerning 
the  question  of  whether  the  importation 
of  a  trophy  is  serving  a  purpose  which 
is  not  detrimental  to  the  survival  of  the 
species.  According  to  Conf.  2.11,  this 
examination  should,  if  possible,  also 
cover  the  questicm  of  whether  the  killing 
of  the  animals  whose  trophies  are 
intended  for  import  would  enhance  the 
survival  of  the  species.  Conf.  2.il 
recommends  that  the  scientific 
examination  by  the  importing  cotmtry 
be  carried  out  indei}«idently  of  the 
result  of  the  scientific  assessment  by  the 
exporting  country,  and  vice  versa.  Doc. 
9.50  takes  issue  with  the  scientific 
examination  by  the  importing  country, 
as  regards  both  non-detriment  to  the 
species,  and  enhancement  of  its 
survival.  It  maintains  that  some 
coimtries  have  used  this 
recommendation  in  Conf.  2.11  to  refuse 
to  allow  imports  of  himting  trophies 
that  are  already  approved  by  the  range 
State.  Doc  9.50  would  amend  Conf.  2.11 
so  that  the  "Scientific  Authority  of  the 
importing  country  accept  the  finding  of 
the  Scientific  Authority  of  the  exporting 
country  as  to  whether  or  not  the 
exportation  of  the  himting  trophy  is 
detrimental  to  the  survival  of  the 
species,  and  fimit  its  examination  to  the 
purpose  to  which  the  specimen  will  be 
put,  and  whether  it  is  lawfully  taken. 
The  Service  notes  that  Article  HI  of  the 
treaty  requires  separate  findings  by  the 
exporting  and  ynporting  countries.  The 
Service  also  notes  that  Conf.  2.11  was 
discussed  and  adopted  in  1976  at  COP2 
in  Costa  Rica  (after  having  been 
introduced  by  Germany),  because  many 


parties  felt  that  Appendix  I  hunting 
trophy  imports  should  be  prohibited 
altogether,  considering  that  all  such 
trade  is  detrimental  to  the  species,  while 
others  allowed  them.  The  United  States, 
Germany,  Botswana,  South  Africa, 
Zambia,  and  the  lUCN  maintained  that 
culling  of  Appendix  I  species  might 
sometimes  be  necessary  and  so  trade  in 
trophies  could  be  allowed  if  it  was 
shown  that  "such  culling  could  enhance 
the  survival  of  the  species."  COP2 
agreed  to  adopt  the  enhancement 
requirement.  The  United  States 
acknowledges  that  the  enhancement 
question  was  discussed  at  the 
Plenipotentiary  meeting,  and  COP3  and 
COPS,  but  expressly  disagrees  that  the 
issue  was  rejected  by  the  Parties  at  any 
of  these  meetings. 

The  Service  continues  to  support 
Conf.  2.11,  but  looks  forward  to  working 
with  exporting  countries  and  other 
importing  countries  interested  in 
facilitating  sport  himting  of  species 
listed  in  Appendix  I,  to  share 
management  and  scientific  information 
in  such  a  way  as  to  expedite  issuance  of 
permits  that  meet  the  necessary 
requirements,  based  on  national  plans 
which  address  conservation  of  species 
and  their  habitats.  The  Service  also 
continues  to  reserve  the  right,  as  does 
any  Party,  to  impose  stricter  domestic 
measures,  particularly  for  species  listed 
under  the  U.S.  Endangered  Species  Act. 

9.  Exports  of  Leopard  Hunting  Trophies 
and  Skins  (Doc.  9.26} 

Negotiating  Position;  The  United 
States  supports  adoption  of  this  . 
Secretariat  document,  and  the 
recommendations  contained  therein, 
including  a  dtafi  amendment  to 
Resolution  Conf.  8.10  regarding 
compliance  with  reporting 
requirements. 

Information  and  Comments: 
Comments  were  received  from  SCI  and 
HSUS.  sa  argues  that  reasonable  quotas 
should  be  continued,  and  all  Parties 
should  be  oicouraged  to  accept  trade 
that  is  within  the  quotas  and  not  use 
stricter  domestic  measures,  h  maintains 
that  this  sustainable  use  of  wildlife 
generates  significant  conservation 
benefits.  HSUS  opposes  aJny  actions 
which  might  promote  or  simpfify  the 
requirements  for  the  trade  in  leopard 
trophies  or  skins,  h  supports  remedial 
measures  being  taken  against  Parties 
that  have  exceeded  leopard  trophy 
export  quotas  approved  by  the  Parties. 

Rationale:  The  Service  has  supported 
previous  resolutions  providing  for  the 
importation  of  leopard  skins  {Panthera 
pardus),  including  hunting  trophies, 
under  a  quota  system  approved  by  the 
COP.  However,  aith<Migh  the  United 


States  supports  the  concept  of  such 

quotas,  the  listing  of  some  populations 
as  endangered  under  the  U.S. 
Endangered  Species  Act  and  concerns 
about  management  capabilities  in 
countries  involved  in  civil  wars,  has 
precluded  the  issuance  of  permits  to' 
some  coimtries  with  CTTES-adopted 
quotas.  Trade  in  leopard  skins  for 
noncommercial  purposes  is  allowed 
under  QTES  Resolution  Conf.  8.10, 
which  recognizes  killing  in  defense  of 
life  and  property  and  to  enhance  the 
survival  of  the  species.  The  United 
States  notes  that  the  Secretariat's  paper 
on  this  topic  provides  a  very  good 
plesenlation  of  the  issue.  The 
Secretariat's  report  discusses  the  use  of 
exjjort  quotas  for  leopards  involving  1 1 
African  countries;  some  countries  have 
not  complied  with  the  reporting 
requirements  of  Conf.  8.10.  The 
Secretariat  has  submitted  a  draft 
amendment  to  Conf.  8.10  regarding 
compliance  with  these  reporting 
requirements,  which  the  Service 
supports. 

10.  Interpretation  and  AppUcation  of 
Quotas  (Doc.  9.51) 

Negotiating  Position:  The  United 
States  believes  that  properly  managed 
harvest  programs,  including  sport- 
hunting  programs  of  non-endangered 
species  that  provide  for  the  sustainable 
management  of  the  utilized  species  and 
long-term  preservation  of  its  habitat 
benefit  the  wildfife  species  and  the 
people  protecting  the  resource.  The 
United  States  also  recognizes  that  CITES 
provides  for  Parties  to  estabUsh  stricter 
domestic  measures,  such  as  provided  in 
the  U.S.  Endangered  Species  Act,  and 
that  in-countr>'  changes  affecting  the 
management  of  the  hunted  species  may 
alter  previous  assessments  of  the 
Parties.  In  addition  the  United  States  is 
concerned  about  the  reporting 
omissions  discussed  in  other  documents 
submitted  by  the  CITES  Secretariat  and 
supports  corrective  steps.  Nevertheless, 
the  United  States  will  endeavor  to 
recognize  quotas  adopted  by  the  Parties 
after  an  appropriate  review  process.  The 
United  States  envisions  that  this  process 
should  involve  review  of  national 
conservation  programs  for  the  affected 
species  in  those  countries  requesting 
specific  export  quotas.  These  reviews 
should  include  an  assessment  by  the 
CITES  Animals  Committee  not  only  of 
the  population  status  of  the  hunted 
species,  management  regimes,  and 
enforcement  capabifities,  but  also 
habitat  protection  efforts.  Based  on  this 
assessment,  the  Committee  would 
recommend  to  the  Parties  appropriate 
biologically-based  quotas. 
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Infonnation  and  Comments: 
Comments  were  received  firom  ART. 
lAFWA.  IWMC.  Sa  and  the  NRA  which 
support  the  draft  resolution  submitted 
by  Namibia^  ART.  lAFWA,  SQ,  and  the 
NRA  maintain  that  this  draft  resolution 
is  a  confirmation  of  the  majority 
practices  of  QTES  Parties  that  once 
quotas  are  set  they  should  be  honored 
by  the  importing  countries  as  well  as  the 
exporting  countries.  They  maintain  that 
this  resolution  deals  with  critical 
aspects  of  sustainable  use  and  the 
conservation  and  development  benefits 
for  Third  World  communities.  IWMC 
recommends  adoption  of  the  draft 
resolution,  and  recommends  that  Parties 
not  wishing  to  accept  the  quotas  set  up 
by  the  COP  express  their  position  at  the 
COP  to  be  recorded  in  the  Proceedings. 

Rationale:  This  draft  resolution, 
submitted  by  Namibia,  refers  to  export 
quotas  that  have  been  adopted  by  the 
meeting  of  the  Conference  of  the  Parties 
(COP),  for  Appendix  I  species.  The  draft 
resolution  proposes  that  the  Scientific 
Authority  of  the  importing  country 
accept  the  quota  approved  by  the  COP 
as  satisfying  the  requirement  that  the 
import  will  not  be  detrimental  to  the 
survival  of  the  species.  The  draft 
resolution  therefore  proposes  that  the 
quotas  adopted  by  the  COP  serve  in  lieu 
of  an  independent  importing  country 
non-detriment  finding.  No  resolution 
can  remove  the  obligation  of  the  Parties 
to  make  independent  Scientific 
Authority  findings  under  the  plain 
language  of  Article  III,  Paragraph  3(a)  of 
CITES.  Certainly  the  adoption  of  quotas 
by  the  COP  would  be  considered  as 
persuasive  information  for  the  U.S. 
Scientific  Authority  as  it  determines 
whether  the  import  of  an  Appendix  I 
trophy  would  be  for  purposes  that  are 
detrimental  to  the  survival  of  the 
species,  provided  such  quotas  were 
based  on  national  conservation 
programs  clearly  showing  benefit  to  the 
species.  However,  if  the  United  States 
encounters  a  situation  where  hunting 
pursuant  to  a  previously  acceptable 

3uota  has  in  its  judgement  become 
etrimental  to  the  species,  it  will  enter 
into  consultations  with  the  afiiected 
range  State,  other  importing  countries, 
and  the  CITES  Animals  or  Standing 
Committees  (as  appropriate),  to 
communicate  its  concerns  and  seek 
resolution  of  the  problems. 

11.  Trade  in  Specimens  of  Species 
Transferred  to  Appendix  II  Subject  to 
Annual  Export  Quotas  (Doc.9.27) 

Negotiating  Position:  The  United 
States  supports  adoption  of  this 
Secretariat  docimient,  and  the 
recommendations  and  observations 
contained  therein. 


Infonnation  and  Comments:  No 
comments  were  received. 

Rationale:  This  )lgenda  item  involves 
a  Secretariat  report  discussing 
compliance  with  provisions  of  quota 
systems  approved  by  the  Conference  of 
the  Parties  pursuant  to  Resolution  Conf. 
7.14,  for  crocodilians  and  Scleropages 
formosus.  Under  export  quotas 
approved  by  the  COP,  Parties  are 
required  to  submit  special  reports  to  the 
Secretariat;  the  document  discusses 
these  special  reports  and  compliance 
with  the  export  quotas  for  10  countries 
(Ethiopia,  Kenya,  Madagascar,  Somalia, 
South  Afiica,  Sudan,  Tanzania,  Uganda. 
Congo,  and  Indonesia). 

12.  Trade  in  Rhinoceros  Specimens 
(Doc.  9.28) 

Negotiating  Position:  The  United 
States  supports  decisions  of  the 
Standing  Committee  that  illegal  trade  in 
rhinoceros  specimens  undermines  the 
effiectiveness  of  CITES.  The  United 
States  continues  to  support  decisions  of 
previous  meetings  of  the  Conference  of 
the  Parties  and  the  Standing  Committee 
regarding  rhinoceros  conservation  and 
trade  in  rhinoceros  horn. 

Infonnation  and  Comments: 
Comments  were  received  &t)m  HSUS 
and  SCI.  HSUS  strongly  supports  the 
Service's  general  comments  on  this 
issue  and  agrees  that  the  illegal  trade  in 
rhino  parts  is  undermining  the 
efiectiveness  of  CITES.  It  urges  the 
United  States  to  oppose  any  attempts  to 
weaken  previously  passed  resolutions 
condemning  the  rhino  horn  trade,  such 
as  Conf.  6:10.  and  urges  the  United 
States  to  oppose  proposals  that  would 
encourage  rhinoceros  trade.  SCI  argues 
that  while  trade  in  rhinoceros 
specimens  is  a  serious  problem,  too 
much  emphasis  is  being  placed  on  trade 
bans  as  solutions  to  this  problem;  it 
urges  Parties  to  seek  more  innovative 
solutions.  The  United  States  is 
supportive  of  innovative  solutions  and 
partnerships  designed  to  eliminate 
illegal  trade  in  rhinoceros  specimens 
and  benefit  the  conservation  of 
rhinoceros  populations  in  the  wild,  as 
long  as  those  solutions  are  consistent 
with  the  requirements  of  the  treaty. 

Rationale:  This  docvunent  is  a  report 
of  the  Secretariat  discussing  the  status 
of  rhinoceros  populations,  and  the 
threat  to  their  populations  from 
poaching  pressure  for  their  horn  to 
supply  the  international  illegal  trade  in 
traditional  medicines  and  dagger 
handles.  The  report  reviews  measures 
taken  by  the  Standing  Committee  and 
activities  of  the  Animals  Committee 
between  COPS  and  COP9  regarding 
trade  in  rhinoceros  horn,  including 
decisions  of  the  29th.  30th.  and  31st 


meetings  of  the  Standing  Committee. 
The  report  summarizes  activities  of 
technical  assistance  and  high-level 
delegations  regarding  efforts  to 
eliminate  the  illegal  trade  in  rhinoceros 
bom.  The  report  also  discusses 
activities  of  the  United  Nations 
Environment  Programme  (UNEP). 
including  the  Lusaka  Agreement  oil 
Cooperative  Enforcement  Operations 
Directed  at  International  Illegal  Trade  in 
Wild  Fauna  and  Flora,  and  the  UNEP 
Elephant  and  Rhinoceros  Conservation 
FaciUty.  The  report  also  discusses 
measures  taken  by  China,  Taiwan,  Hong 
Kong,  Zambia  (as  relates  to  the  Lusaka 
Agreement),  and  the  United  States  (as 
relates  to  the  Pelly  Amendment).  The 
United  States  continues  to  be  an 
advocate  for  strong  enforcement  of  the 
Convention,  and  use  of  all  possible 
measures  to  encourage  countries  to 
effectively  implement  the  Convention. 
The  United  States  continues  to  support 
decisions  of  the  Standing  Committee 
that  illegal  trade  in  rhinoceros 
specimens  undermines  the  effectiveness 
of  CITES. 

13.  Conservation  of  Rhinoceros  in  Asia 
and  Africa  (Doc.  9.35) 

Negotiating  Position:  The  United 
States  continues  to  be  supportive  of 
efforts  to  benefit  the  conservation  of 
rhinoceros  species  in  Asia  and  Africa, 
especially  those  that  address  trade  in 
rhinoceros  specimens  in  contravention 
of  the  Convention.  Oppose  any 
resolution  that  contradicts  the 
requirements  of  the  Convention.  Oppose 
any  text  advocating  commercialization 
of  rhinoceros  horn  stockpiles. 

Infonnation  and  Comments: 
Comments  were  received  fiom  HSUS.  It 
urges  the  United  States  to  oppose  Doc. 
9.35,  which  they  believe  would  greatly 
weaken  CITES'  resolve  to  eliminate  the 
rhinoceros  horn  trade.  It  opposes  the 
repeal  of  Resolutions  Conf.  3.11  and 
6.10  called  for  in  Doc.  9.35. 

Rationale:  The  United  States 
continues  to  be  supportive  of  efforts  to 
benefit  the  conservation  of  rhinoceros 
species  in  Asia  and  Africa,  while 
opposing  any  measures  that  contradict 
the  requirements  of  the  Convention  or 
might  lead  to  the  commercialization  of 
rhinoceros  parts  or  products.  The 
United  States  is  hi^ly  supportive  of 
efforts  by  major  consumer  states  to  ban 
the  importation  and  sale  of  rhinoceros 
parts  and  products,  and  to  cooperate  in 
enforcement  efforts. 

14.  Trade  in  Tiger  Specimens  (Doc. 
9.29) 

Negotiating  Position:  Support  all 
possible  measures  to  encourage 
countries  to  effectively  implement  the 


Ccmventiaii  with  regaid  to  trade  in  "Hger 
Spedmens.  Enoouiage  discusaioo  of 
cooperative  efForts  to  benefit  tiger 
conaorvation. 

Infoanatitm  and  Commaits: 
Comments  were  received  from  HSUS 
and  SCL  HSUS  supports  the  U.S. 
position,  sa  suppmls  control  of  the 
illegal  trade  in  tiger  specimens,  but  feels 
that  too  much  emphasis  is  being  placed 
QD  trade  bans  as  a  solution  to 
conservation  problems.  It  calls  on  the 
Parties  to  seek  other,  more  innovative 
solutions.  The  United  States  is 
supportive  of  innovative  solutions  and 
partnerships  designed  to  eliminate 
illegal  trade  in  tiger  specimens  and 
benefit  the  conservation  of  tigers  in  the 
wild,  as  long  as  those  solutions  are 
consistent  with  the  requirements  of  the 
treaty. 

Rationale:  The  United  States 
continues  to  be  an  advocate  for  strong 
enforcement  of  the  Convention,  and  use 
of  all  possible  measures  to  encourage 
countries  to  efEectively  implement  the 
Convention.  The  United  States 
continues  to  support  decisions  of  the 
Standing  Committed  that  illegal  trade  in 
tiger  specimens  imdermines  the 
effectiveness  of  CITES. 

The  tiger  [Panthera  tigris)  has  been 
included  in  CITES  Appendix  I  since 
CITES  entered  into  force  in  1975. 
Nevertheless,  its  numbers  have 
continued  to  decline  due  to  persistent 
poaching  and  smuggling  to  supply  the 
illegal  maricets,  mainly  for  traditional 
medicines.  The  first  meeting  of  tiger 
range  States  on  the  conservation  of  the 
tiger  was  held  Mardi  3-4. 1994  in  New 
Delhi,  India.  The  meeting  estabfished  an 
international  framework  for  the 
conservation  of  tiger,  the  "Global  Tiger 
Forum".  The  Global  Tiger  Fonmi 
produced  a  mission  statement  (see 
Annex,  Doc.  9.29)  calling  for  worldwide 
attention  to  and  cooperation  for  the 
conservation  of  the  species. 

The  United  States  is  facilitating  the 
presentation  at  CCK>9  Of  a  special 
program  by  the  Government  of  India  at 
COP9,  dealing  with  the  conservation 
crisis  facing  the  tiger. 

15.  Illegal  Trade  in  Whale  Meat 

Negotiating  Position:  Trade  for 
primarily  commercial  purposes  in 
specimens  of  species  listed  in  Appendix 
1  by  a  non-reserving  Party  is  in 
Contravention  of  the  requirements  of  the 
Convention.  Any  conun^cial  trade  in 
parts  and  products  of  Appendix  I 
species  undermines  the  e^ectiveness  of 
the  Convention. 

The  United  States  supports  a 
discussion  at  the  COP  of  ill^al  trade  in 
species  of  whales  listed  in  Appendix  I 
of  CITES.  The  United  States 


rec(Mnmends  discus«(Hi  of  the  following 
recommendations  at  COP9,  and  their 
possible  adoption  as  Decisions  of  the 
Conference  of  Parties:  f  1)  Encourage 
IWCto  continue  to  coopnate  with 
CTTES  Parties  and  the  CITES  Secretariat; 
(2)  Reaffirmation  by  the  CITES  Parties  of 
their  support  for  the  IWC  moratoria  on 
commercial  whaling;  and  (3)  Urge  IWC 
to  continue  to  explore  the  issue  of 
illegal  trade  in  whale  meet,  and  ask  it 
to  report  to  both  the  CITES  Standing 
Committee  in  one  year  and  the  tenth 
meeting  of  the  CITES  Conference  of  the 
Parties  (COPIO)  on  any  developments 
regarding  this  issue. 

Infonnation  and  Comments: 
Comments  were  received  from  Japan, 
CMC,  ESP.  HSUS,  and  Monitor.  Monitor 
stated  (at  the  public  meeting)  that  there 
is  a  huge  market  for  whale  meat  in     " 
Japan.  ESP  (at  the  public  meeting) 
supported  this  agenda  item  for 
discussion  at  COP9  and  stated  that  it  is 
crucial  to  develop  some  sort  of 
monitoring  scheme.  CMC  and  HSUS 
supports  the  U.S.  position,  particularly 
in  the  recommendation  that  IWC  and 
CITES  cooperate  and  share  information 
about  this  trade,  and  that  IWC  explore 
the  issue  and  report  back  to  CITES  on 
any  developments.  CMC  states  that 
Japan  has  not  address  its  obligations  on 
whales,  due  to  its  reservations  and  lack 
of  compliance  with  Conf.  4.25;  CMC 
urges  rWC  to  develop  a  certificate  or 
origin  for  all  whales  taken  at  sea. 

Japan  considers  that  IWC  has  all 
relevant  information  pertaining  to  this 
topic,  and  that  it  is  more  appropriate  for 
IWCto  discuss  this  issue  than  for 
CITES.  Japan  objects  to  the  inclusion  of 
this  item  on  the  COPS  agenda;  the 
United  States  disagrees.  The  United 
States  notes  that  IWC  adopted  a 
resolution  (IWC/46/61)  entitled 
"Resolution  on  International  Trade  in 
Whale  Meat  and  Products",  which:  (1) 
Recognized  that  IWC  has  called  upon 
QTES  to  take  all  possible  measures  to 
support  the  IWC  ban  on  commercial 
whaling  for  certain  species  of  whales; 
(2)  discussed  other  past  decisions  of  the 
CITES  Conference  of  the  Parties;  (3) 
noted  that  all  stocks  of  whales  for  which 
IWC  has  zero  catch  limits  are  listed  in 
CITES  Appendix  I;  and  (4)  called  upon 
IWC  members  to  strictly  enforce  their 
existing  international  obligations  under 
both  IWC  and  QTES.  QTES  is  the 
international  treaty  dealing  with  trade 
in  v\rild  fauna  and  flora,  and  therefore, 
the  United  States  considers  it 
appropriate  to  discuss  trade  in  whale 
meat  during  a  meeting  of  the  CITES 
Conference  of  the  Parties. 

Rationale:  The  United  States 
requested  that  this  item  be  included  on 
the  agenda  for  COP9.  There  was 


extemive  discussioa  at  die  May.  1994 
meeting  in  Mexico  of  the  IWC  reganhi^ 
illegal  intemational  trade  in  whale 
meat,  including  involvement  by  CITES 
Parties.  All  whales  subject  to  the  IWC 
moratorium  on  conmiercial  harvest  are 
listed  in  CITES  Appendix  1.  A 
resolution  was  adopted  by  IWC 
(introduced  by  the  United  States  and 
other  Parties)  on  this  topic,  and  the 
issue  is  discussed  in  the  IWC  hi  fractions 
Report.  The  Service  submitted  the 
information  in  the  IWC  Infractions 
Report  on  intemational  trade  in  whale 
meat  to  the  CITES  Secretariat.  The 
United  States  is  concerned  that  illegal 
trade  in  whale  meat  undermines  the 
e%ctiveness  of  CITES  for  whale 
species,  and  submitted  a  paper  on  this 
topic  for  discussion  at  COP9.  Se\eral 
IWC  member  countries  raised  concerns 
at  the  IWC  meeting  that  it  was 
inappropriate  to  discuss  trade  in  whale 
specimens  outside  of  CITES.  The  United 
States  believes  that  a  CITES  COP  is  the 
appropriate  venue  for  such  discussions, 
while  reaffirming  the  current  efforts  of 
IWC  regarding  illegal  trade  of  whale 
meat. 

16.  Trade  in  Shark  Products 

Negotiating  Position:  Encourage 
discussion  of  how  best  to  collect  data  on 
international  trade  in  shaA  parts  and 
products,  particularfy  how  to  docimient 
catches  t^  species;  and  (2)  to  collect 
data  that  will  provide  the  best 
information  about  the  possible  impact  of 
international  trade  (including 
introduction  fit>m  the  sea)  in  sharic  parts 
and  products  on  both  shark  populations 
and  the  ecosystems  of  which  they  are  a 
part. 

Infonnation  and  Comments: 
Comments  were  received  frtnn  Japan. 
CMC.  HSUS,  and  MTSG.  HSUS 
supports  the  U.S.  position  and  its 
recommendation  that  the  Animals 
Committee  review  the  trade  in  sharks 
and  shark  products  between  COP9  and 
OC^IO  and  assess  the  biological  and 
trade  status  of  shark  species  traded 
intematianally.  CMC  encourages  the 
COP  to  provide  an  opportunity  for 
leadership  in  international  shark 
management  and  urges  the  United 
States  to  encourage  comprehensive 
global  data  collection  on  sharks.  CMC 
urges  the  Parties  to  ask  lUCN,  rather 
than  the  Animals  Committee,  to  review 
the  international  trade  in  shark  f>arts 
and  products,  between  C0P9  and 
COPIO.  MTSG  inquired  at  the  public 
meeting  whether  there  has  been 
consideration  of  developing  a  resolution 
on  sharks.  The  United  States  prefers  to 
have  a  discussion  of  the  issue  that  will 
lead  to  a  possible  Decision  of  the 
Conference  of  the  Parties,  and  direction 
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being  given  to  the  Animals  Committee 
to  explore  options  to  collect  data  on 
trade  in  shark  parts  and  products.  Japan 
agrees  that  there  is  need  for  more  data 
regarding  trade  in  sharksrbut  objects  to 
inclusion  of  this  item  on  the  agenda 
because:  (1)  Sharks  are  not  listed  in  the 
CITES  Appendices,  claiming  that  there 
is  no  precedent  for  such  a  discussion: 

(2)  shark  management  should  be 
promoted  through  regional  and 
international  fishery  management 
organizations  which  have  competence; 

(3)  funds  are  not  available-for  this  issue: 
and  (4)  CITES  Parties  already  face 
excessive  workloads,  and  the  Parties 
cannot  require  data  collection  through  a 
Decision  of  the  COP.  Japan  prefers  that 
this  issue  be  discussed  by  ICCAT  or 
FAO.  The  United  States  does  not  wish 
to  have  a  discussion  of  shark 
management,  but  rather  wishes  to 
facilitate  a  discussion  at  the  COP  of 
ways  to  collect  data  on  trade  in  shark 
parts  and  products.  The  United  States 
notes  that  there  are.  at  this  time,  no 
regional  or  international  organizations 
with  competence  (or  shark  management. 
CITES  is  the  treaty  dealing  with 
international  trade  in  wildlife  parts  and 
products,  and  is  therefore  an 
appropriate  venue  for  such  a  discussion. 
Furthermore,  the  United  States  believes 
that  precedent  does  exist  for  discussion 
of  non-CITES  species,  and  that  authority 
for  such  discussion  is  to  be  found  both 
in  the  Convention  and  in  Resolutions  of 
the  Conference  of  the  Parties. 

Rationale:  The  United  States 
requested  that  this  item  be  included  on 
the  agenda  for  COP9.  and  submitted  a 
paper  to  the  CITES  Secretariat  for 
discussion.  The  United  States  requests 
in  the  paper  it  submitted  on  this  topic 
that  this  agenda  item  be  renamed 
"Trade  in  Shark  Parts  and  Products",  in 
order  to  more  accurately  frame  the 
delMte.  It  is  not  the  intent  of  that 
dociunent  to  discuss  shark  management 
regimes,  including  catch  quotas, 
minimum  sizes,  time  and  area  closures, 
or  gear  restrictions. 

As  was  discussed  in  the  January  27, 
1994  Federal  Register  notice,  the  United 
States  considered  whether  or  not  to 
submit  •  proposal  to  COP9  to  include 
several  taxa  (families  or  genera)  of 
sharks  in  Appendix  II.  There  is  limited 
information  about  a  recent  increaae  in 
international  trade  in  shark  parts  and 
products,  particularly  in  fins  for  the 
food  market.  The  United  States 
considered  there  to  be  insufficient 
biological  and  trade  data  on  which  to 
base  a  listing  proposal.  The  United 
States  believes  that  this  is  an  important 
issue  for  the  Parties  to  discuss. 

The  intent  of  the  United  States  in 
asking  that  this  issue  be  discussed  by 


the  Conference  of  the  Parties  is  twofold: 
(1)  To  encourage  discussion  of  how  best 
tQ  collect  data  on  international  trade  in 
shark  parts  and  products,  particularly 
how  to  document  catches  by  species; 
and  (2)  to  promote  the  collection  of  data 
that  will  provide  the  best  information 
about  the  possible  impact  of 
international  trade  (including 
introduction  from  the  sea]  in  shark  parts 
and  products  on  both  shark  populations 
and  the  ecosystems  on  which  they 
depend.  • 

17.  Trade  in  Plant  Secimens 

(a)  Nursery  registration  for  artificially 
propagated  Appendix  I  species  (Doc. 
9.30).  Negotiating  Position:  Oppose 
estabhshraent  of  a  registration  system, 
as  proposed  in  the  draft  resolution, 
within  the  CITES  Secretariat  for  plant 
nurseries  artificially  propagating 
specimens  of  species  included  in 
Appendix  I.  The  United  States  supports 
a  system  that  would  improve  the 
credibility  of  the  existing  system  for 
determining  which  plant  specimens  are 
artificially  propagated. 

Information  and  Comments: 
Comments  were  received  from  COGC. 
Grigsby.  PA.  AOS,  CCGA.  Mr.  John  de 
Kanel  and  Mr.  Gary  Lyons.  All  these 
commenters  opposed  the  draft  CITES 
resolution  and  support  the  U.S. 
position.  The  commenters  feel  that  the 
proposal  is  unworkable,  burdensome, 
and  illegal  in  its  content.  The 
commenters  felt  that  most  QTES 
Parties,  particularly  developing 
countries,  do  not  have  the  resources  to 
implement  a  nursery  registration 
program.  They  also  maintain  that  CITES 
should  not  attempt  to  regulate  trade  in 
"domestic"  or  artificially  propagated 
plants  or  the  domestic  activities  of 
individuals  or  businesses.  They  further 
argued  that  nursery  registration  will  not 
impact  the  illegal  trade  in  Appendix  I 
plants  and  that  there  are  no  recognizable 
benefits  to  plant  conservation  or  trade 
control  from  nursery  registration.  They 
also  argue  that  annual  inspections  and 
inventory  requirements  under  a  nursery 
registration  program  are  impossible  for 
growers  to  meet.  COGG  and  CCGA 
argued  that  all  artificially  propagated 
specimens  of  Appendix  I  species  should 
be  traded  as  Appendix  II  plants,  either 
with  Appendix  D  permits  or  with  a ' 
phytosanitary  certificate  being 
considered  as  an  Appendix  II  permit  as 
long  as  a  statement  of  artificial 
propagation  accompanies  the 
phytosanitary  certificate. 

Rationale:  The  registration  system 
proposed  in  this  draft  resolution  is 
complex  and  would  be  costly  to 
implement  by  many  Parties. 
Furthermore,  it  may  place  too  much  of 


a  burden  with  nurseries  themselves  in 
determining  what  constitutes  artificially 
propagated  specimens,  and  thereby  be 
counterproductive.  The  current  draft  of 
this  resolution  is  an  improvement  over 
previous  versions. 

(b)  Revision  of  the  consolidated 
Resolution  (Doc.  9.31).  Negotiating 
Position:  Support  Doc.  9.31  Annex  1,  on 
salvage,  if  amended,  to  exclude  direct 
import  to  registered  nurseries.  Support 
Annex  2.  on  education,  with  some 
modifications.  Only  support  Annex  3  on 
nursery  registration  if  amended  to 
separately  indicate  those  nurseries 
trading  in  both  wild-collected  and 
artificially  propagated  plants  and  those 
dealing  only  in  the  latter.  Oppose 
deletion  of  Conf.  5.15(b)  (licensing). 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  Doc.  9.31  Annex.  No.  1 
would  allow  the  import  of  salvaged 
specimens  for  commercial  propagation 
directly  to  registered  nurseries.  The  key 
issue  is  whether  salvaged  wild 
specimens  can  be  imported  for 
propagation  purposes,  with  only  the 
artificially  propagated  offspring  to  be 
used  for  commercial  purposes. 
Registering  nurseries  as  in  Doc.  9.30  (see 
above)  does  not  appear  to  be  a 
practicable  solution.  Instead,  allowing 
such  propagation  by  collaboration  of  the 
conunercial  nursery  with  an  importing 
botanical  garden  or  scientific  institution 
would  provide  a  feasible  system. 
Regarding  nursery  registration  and 
licensing,  the  United  States  opposes  the 
deletion  of  Conf.  5.15(a).  The  United 
States  agrees  with  the  need  not  to 
penalize  nurseries  trading  appropriately 
in  wild  specimens,  but  for  enforcement 
purposes,  it  is  necessary  to  distinguish 
between  those  nurseries  that  deal  in 
wild-collected  and  artificially 
propagated  specimens  and  those  that       ; 
deal  only  in  the  latter. 

(c)  Standard  reference  for 
Orchidaceae.  Negotiating  Position:  No 
document  has  been  received  from  the 
CITES  Secretariat.  The  United  States 
supports  continued  wori^  toward  a 
standard  reference  for  traded  orchid 
species,  but  believes  that  the  financial 
commitment  for  such  a  compendium 
should  be  considered  from  external 
funding. 

(d)  Implementation  of  the  Convention 
for  timber  species  (Doc.  9.52). 
Negotiating  Position:  The  United  States 
supports  the  establishment  of  a  Timber 
Species  Working  Group  of  the  CITES 
Plants  Committee.  This  Working  Group 
would  review  the  need  and  scope  for 
modification  of  current  administrative 
practices  specific  to  the  implementation 
of  listings  for  timber  species. 


Information  and  Comments:  No 
comments  were  received. 

Rationale:  The  United  States  notes 
that  the  provisions  of  CITES  apply  to  all 
species  of  wild  fauna  and  flora, 
including  tree  species  used  as  timber; 
some  timber  species  are  already  listed  in 
the  CITES  Appendices.  CITES*  purview 
is  in  addition  to  the  fact  that  the  trade 
in  timber  species  may  also  come  under 
the  competence  of  another  international 
treaty,  convention,  or  agreement. 
Approximately  18  timber  species  are 
hsted  in  CITES  Appendices  I.  II.  and  III. 
There  has  been  some  listing  activity 
with  such  species  at  nearly  every  COP, 
from  1973-1992.  At  COPS,  foiu-  species 
were  included  in  the  Appendices  for  the 
first  time:  one  species  was  added  to 
Appendix  I  (Brazilian  rosewood),  and 
three  were  added  to  Appendix  II.  There 
is  increasing  attention  being  paid  by  the 
CITES  Parties  to  commercially 
significant  timbers. 

Some  complexities  and  the  scale  of 
the  timber  trade  provide  unique 
concerns  to  the  CITES  Parties  in  terms 
of  the  following:  (1)  Identification  of 
products  in  trade;  (2)  pre-Convention 
concerns  for  species  included  in 
Appendix  I  (e.g.  with  heavily  traded 
guitars);  and  (3)  debate  on  what  parts 
and  derivatives  should  be  excluded  for 
Appendix  II.  Doc.  9.52  recommends  the 
establishment  of  a  small  Working  Group 
with  both  timber-trade  and  CITES 
expertise  represented  and  a  clear 
mandate  to:  (1)  Review  progress;  and  (2) 
consider  what  further  action  may  be 
required  to  facilitate  the  Convention's 
future  contribution  to  timber-species 
conservation.  This  doaunent 
recommends  that  the  Working  Group  be 
under  the  direction  of  the  Standing 
Committee.  The  United  States  agrees 
with  the  CITES  Secretariat  in  supporting 
the  establishment  of  such  a  Working 
Group  under  the  auspices  of  the  Plants 
Committee. 

(e)  Ramin  (Gonystylus  bancanus) 
(Doc.  9.53).  Negotiating  Position:  The 
United  States  supports  cooperation  in 
examining  the  issue  of  ramin 
(Gonystylus  spp.)  trade  by  interested 
Parties  and  Non-governmental 
Organizations  (NGO'S)  through  a 
woiidng  group  imder  the  leadership  of 
the  Asian  Regional  Representative  of  the 
CITES  Plants  Committee.  The  United 
States  opposes  the  recommendation  as 
worded  in  Doc.  9.53,  p.2. 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  The  recommendation  is 
appropriate  in  calhng  for  cooperative 
work  by  the  range  States  and  the 
importing  States  on  whether  and/or  how 
ramin  should  be  listed.  The  United 
States  feels  the  recommendation  is 


inappropriate,  however,  in  asking  the 
Partfes  to  decide  that  the  species  needs 
conservation  attention,  and  that  it  will 
qualify  for  either  Appendix  11  or  for  ' 
Appendix  III;  the  latter  is  a  national 
judgment. 

18.  Significant  Trade  in  Appendix  11 
Species  (Doc.  9.34) 

Negotiating  Position:  The  United 
States  continues  its  long-standing 
support  for  the  continued  focus  of  the 
Parties  on  Appendix  n  species 
identified  as  subject  to  significant  trade 
and  the  proper  implementation  of 
Article  IV,  as  critical  to  the 
implementation  of  the  treaty  and 
species  conservation.  Support  the 
provision  of  funding  for  the 
coordination  and  implementation  of 
significant  trade  study  projects,  with 
oversight  by  the  Animals,  Plants,  and 
Standing  Committees.  The  United  States 
supports  extension  of  the  significant 
trade  process  to  species  of  plants  listed 
in  Appendix  II. 

Information  and  Comments: 
Comments  were  received  from  HSUS 
and  DOW.  HSUS  supports  the  Service's 
general  comments  and  strongly  supports 
the  continuation  of  the  Resolution  Conf. 
8.9  process.  DOW  concurs  with  the  U.S. 
support  for  the  continued  review  of 
Appendix  II  species  identified  as  subject 
to  significant  trade  and  the  proper 
implementation  of  Article  IV. 

Rationale:  This  topic  refers  to  the 
trade  in  those  Appendix  II  species 
identified  as  subject  to  significant  trade, 
for  which  a  review  is  necessary  to 
determine  if  there  exists  sufficient 
biological  information  to  warrant  trade 
at  current  levels.  Many  of  these  species 
may  have  been  traded  at  levels 
detrimental  to  their  survival.  The  CITES 
Parties  have  provided  funds  to  the 
World  Conservation  Union  (lUCN)  and 
the  Conservation  Monitoring  Centre  to 
assess  priorities  in  studying  these 
species.  The  United  States  has  provided 
funds  for  field  projects  involving  several 
of  these  species. 

This  process  has  worked  effectively 
since  COPS,  with  the  implementation  of 
Conf.  8.9.  The  Animals  and  Standing 
Committees  have  taken  a  very  active 
role  in  this  process,  with  net  benefit  for 
the  conservation  of  some  species  and  for 
improvements  in  the  implementation  of 
the  Convention.  The  United  States 
supports  continuation  of  this  process, 
for  both  animals  and  plants,  with  a  high 
priority  being  placed  on  implementation 
of  studies  by  Parties,  scientific 
assessments,  development  of 
management  plans,  implementation  of 
scientifically-based  quotas  when 
appropriate,  and  effective 
implementation  of  CITES  Article  IV. 


The  United  States  also  looks  forward  to 
working  with  the  Animals  Committee, 
at  C0P9  and  in  the  future,  to  include 
coral  species  subject  to  high  levels  of 
international  trade,  in  the  significant 
trade  review  process.  Resolution  Conf. 
8.9  referred  to  animal  species  only,  but 
extension  of  this  useful  process  to  plant 
species  listed  in  Appendix  n  will 
facilitate  effective  implementation  of 
CITES  Article  IV. 

19.  Standardization  of  CITES  Permits 
and  Certificates  (Doc.  9.38,  Annex  1  and 
2) 

Negotiating  Position:  The  United 
States  supports  some  of  the  provisions 
of  the  current  proposal,  but  considers 
others  to  be  impractical,  burdensome,  or 
unenforceable. 

Information  and  Comments:  No 
comments  were  received. 

Rationale:  The  United  States  strongly 
supports  a  standardized  CITES  form  for 
permits  and  certificates.  However,  the 
new  proposed  form  has  several 
provisions  that  are  of  concern.  The 
United  States  would  like  to  see  the  form 
simplified  while  still  providing 
information  and  security  measures 
necessary  to  ensure  the  legal  movement 
of  wildlife  and  plants. 

20.  Non-commercial  Samples  of  Skins 
(Doc.  9.37) 

Negotiating  Position:  The  United 
States  supports  exploration  of  ways  to 
facilitate  legitimate  trade  in  CTTES- 
listed  species  that  are  in  compliance 
with  the  provisions  of  the  treaty,  while 
noting  that  international  trade  in  skin 
samples  is  commercial. 

Information  and  Comments: 
Comments  were  received  from  HSUS.  it 
urges  the  United  States  to  oppose  any 
attempt  to  weaken  the  treaty  by 
simplifying  the  international  trade  in 
non-commercial  samples  of  skins. 

Rationale:  CITES  monitors  trade  in 
listed  species  to  ensure  that  it  is  in 
compliance  with  the  provisions  of  the 
treaty.  The  Parties  have  encouraged  the 
ranching  and  farming  of  a  number  of 
species,  particularly  crocodilians;  this 
has  resulted  in  significant  progress  in 
protecting  certain  species  and  in 
species'  recovery.  TTie  United  States 
supports  efforts  to  monitor  and  facihtate 
trade  in  ranched  specimens.  The  United 
States  supports  setting  up  a  system  to 
allow  skin  samples  to  be  transported  lo 
or  through  any  CITES  Party  with  a 
minimum  of  delay,  and  looks  forward  to 
discussing  this  with  the  Parties  at  COP9. 

21.  Marking  of  Crocodihan  Specimens 
(Doc.  9.36) 

Negotiating  Position:  The  United 
States  supports  a  tagging  requirement 
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for  all  Crocodilian  species  before  being 
allowed  to  be  traded  by  CITES  Parties. 
if  it  is  anforceable  and  practicable. 
regardlass  of  any  reservations  by  any 
CITES  Party. 

Information  and  Comments: 
Comments  were  received  from  HSUS 
and  IWMC.  HSUS  commented  tbat  it 
supports  improvements  in  tbe  marking 
of  crocodile  skins  as  an  aid  to 
enforcement.  IWMC  supports  the  draft 
resolution  of  the  Animals  Committee. 

Rationale:  At  COPS,  the  United  States 
and  Australia  iointly  submitted  a 
resolution  to  require  the  skins  of  all 
crocodilian  species  to  be  tagged  before 
being  allowed  to  be  traded  by  CITES 
Parties  (whether  or  not  a  reservation  has 
been  entered  by  a  Party).  The  resolution 
that  was  adopted.  Conf.  8.14. 
established  the  framework  for  a  system 
of  universal  maridng  for  all  crocodilian 
skins  in  trade,  as  a  resf>onse  to  serious 
problems  of  iUagal  trade  in  crocodilian 
skins,  parts,  and  products.  The  Animals 
Committee  was  charged  with  setting  up 
the  system  for  the  Parties.  Due  to 
problems  with  implementation  of 
portions  of  Conf.  8.14.  the  Animals 
Committee  has  prepared  a  draf^  revision 
of  Conf.  8.14. 

22.  Transport  of  Live  Specimens  (g.3QJ 

Negotiating  Position:  Support  the 
adoption  by  the  COP  of  the  report  of  the 
Chair  of  the  Working  Group  on  the 
Transport  of  Live  Specimens  (TWG). 
The  United  States  %vill  support  the 
provision  of  time  near  the  beginning  of 
the  first  week  of  COP9  for  those 
inteiested  in  the  TWO  to  meet  and 
discuss  transport  issues,  prior  to  full 
discussion  in  Committee  II.  The  United 
States  will  remain  an  active  participant 
in  the  TWC.  and  with  all  aspects  of  the 
transport  of  live  wild  animals.  The 
Service  agrees  with  the  Chair  of  the 
TWC  that  unless  the  Parties  take  these 
matters  seriously,  and  put  resources  into 
the  TWG.  the  TWG  should  not  be 
continued.  The  United  States  supports 
continuation  of  the  Transport  Working 
Croup  in  some  form,  with  a  key 
emphasis  on  trainirig. 

Information  and  Comments: 
Comments  were  received  from  ElA  and 
HSUS.  ElA  commented  at  the  public 
meeting  that  little  progress  had  been 
made  by  the  CITES  Parties  in  improving 
the  transport  of  live  animals,  and  urged 
that  the  United  States  sedc  greater 
implementation  of  transport 
requirements  by  CITES  Parties,  and 
greater  enforcement  of  CITES  transport 
requirements.  HSUS  commended  the 
Service  for  its  work  to  improve  the 
conditions  for  the  transport  of  live 
specimens  and  recognized  tbe  strong 
leadership  of  the  Chair  of  the  Working 


Group.  Dr.  Susan  Lieberman.  It  urged 
the  United  States  to  support  the 
elevation  of  the  Transport  Working 
Group  to  Committee  level  so  that  it  can 
receive  proper  funding. 

Rationale:  Dr.  Susan  Lieberman  of  the 
Service's  Office  of  Management 
Authority  has  served  as  Chair  of  the 
TWG  since  COPS.  Copies  of  all  reports 
of  the  Chair  of  the  TWG  to  the  Standing 
Committee  are  available  on  request, 
including  the  Terms  of  Reference  of  the 
TWG.  The  Chair  submitted  a  report  to 
the  Standing  Committee  Chair  and  to 
the  Secretariat,  for  transmission  to  the 
Parties  and  discussion  at  COP9.  That 
report  makes  recommendations  for  the 
future  of  the  TWG.  The  Service  fully 
supports  the  report,  and  recommends  its 
adoption,  while  looking  forward  to  an 
active  discussion  among  the  Parties  at 
COP9  of  budgetary  and  other 
recommendations  in  the  report.  Those 
budgetary  recommendations  would 
facilitate  increased  training  efforts  and 
greater  involvement  of  exporting  Parties 
in  TWG  activities  and  deliberations, 
which  the  Service  supports.  The  Service 
supports  the  provision  of  time  near  the 
beginning  of  the  Tirst  week  of  COP9  for 
those  interested  in  the  TWG  to  meet  and 
discuss  transport  issues,  prior  to  full 
discussion  in  Committee  Q.  Several  past 
participants  in  TWG  activities  have 
inquired  as  to  whether  such  a  meeting 
of  the  TWG  would  be  possible:  the 
Service  believes  that  it  would  be  in  the 
best  interest  of  CITES  implementation 
and  of  tiie  transport  of  live  animals. 

The  humane  transport  of  live  wild 
animals  remains  a  significant  concern  of 
the  United  Sutes.  The  TWGs  Terms  of 
RefereiK»  with  the  Standing  Committee 
include  working  to  improve 
implementation  of  the  Convention  and 
relevant  resolutions,  training, 
improvement  of  international  standards, 
coordination  with  the  international  Air 
Transport  Association  Live  Animals 
Board,  and  the  transport  of  live  wild 
birds.  The  Service  believes  that 
improvements  have  been  made  in  the 
conditions  under  which  live  CTTES- 
listed  species  are  transported,  while 
recognizing  that  IImm  remains  much 
room  for  improvMnent.  The  report  notes 
that  in  order  to  become  a  truly 
functioning  Working  Croup,  die  TWG 
must  have.  (1)  Regional  Representation: 
(2)  Decision-making  by  Parties:  (3)  Rules 
of  Procedure  as  for  the  other 
conunittees;  and  (4)  hmding  from  the 
core  budget.  The  Service  does  not 
recommend  an  increase  in  the 
Secretariat's  Budget  to  support  activities 
of  the  TWC:  rather,  the  Service  agrees 
that  the  Parties  should  discuis  the  three 
options  identified  in  the  Chair's  report 
for  the  future  of  the  TWG:  (1)  Establish 


a  new  permanent  committee  dealing 
with  live  animals  issues;  this  would 
require  re-programming  bom  the 
Budget,  possibly  from  the  Nomenclature 
and  Identification  Manual  Committee; 
or  (2)  Dissolve  the  Transport  Working 
Group,  and  retain  only  a  Transport 
Representative  to  the  Standing 
Committee;  or  (3)  retain  the  current 
arrangement,  depending  upon 
volunteers  and  external  ftinding. 

23.  Implementation  of  Article  XTV, 
Paragraphs  4  and  S  (Doc.  9.40] 

Negotiating  Position:  Support 
adoption  of  the  resolution  submitted  by 
the  United  States,  which  deals  with  the 
implementation  of  Article  XIV. 
paragraphs  4  and  5  of  the  Convention. 

Information  and  Comments:  Japan. 
CMC  and  HSUS  commented  on  this 
issue.  Japan  supports  die  U.S.  resolution 
in  principle,  but  recommends  several 
revisions.  Japan  believes  that  the  draft 
resolution  runs  counter  to  the 
movement  within  CITES  to  pursue 
stricter  enforcement  of  permit  issuance. 
The  United  States  is  concerned  with 
this  interpretation  of  the  draft 
resolution,  and  looks  forward  to 
discussing  these  concerns  with  Japan 
and  other  Parties  at  the  COP.  HSUS 
supports  the  U.S.  position.  CMC  is 
concerned  that  the  U.S.  draft  resolution 
is  being  discussed  without  a  proposal  to 
include  a  marine  species  in  Appendix  II 
being  discussed  at  the  same  Conference, 
and  that  given  the  time  that  is  to  be 
focussed  on  other  issues  at  COPS. 
Parties  will  not  be  able  to  give  it 
sufficient  attention:  CMC  thus  urges  the 
United  States  to  withdraw  this 
resolution. 

Rationale:  The  U.S.  goal  in  submitting 
this  resolution  is  to  clarify  how  an 
Appendix  II  listing  could  be 
implemented  expeditiously  for  a  marine 
species  whose  management  is  under  the 
competency  of  a  pre-existing  treaty. 

The  provisions  of  CITES  apply  to  all 
species  of  wild  fauna  and  flora, 
including  marine  species.  The 
management  of  many  marine  specif 
comes  under  the  jurisdiction  or 
competence  of  another  international 
treaty,  convention,  or  agreement. 
International  trade  in  any  species  of 
marine  fauna  or  flora  is  also  within  the 
purview  and  competence  of  CITES. 
Therefore,  even  if  a  mariiie  species  is 
subject  to  management  under  another 
international  treaty,  convention,  or 
agreement,  if  it  is  listed  in  any  CITES 
Appendix,  international  trade  and 
introduction  from  the  sea  in  the  species 
is  regulated  by  CITES. 

CITES  anticipated  such  situations 
when  the  treaty  was  *vritten.  Article 
XrV.  pcuagnph  4.  of  tho  Convention 


provides  that  a  State  party  to  CITES, 
which  is  also  a  party  to  any  other  treaty, 
convention,  or  international  agreement 
which  was  in  force  at  the  time  of  the 
coming  into  force  of  CITES  and  under 
the  provisions  of  which  protection  is 
afforded  to  marine  species  included  in 
Appendix  11.  is  relieved  of  the 
obligations  imposed  on  it  under  CITES 
with  respect  to  trade  in  specimens 
included  in  Appendix  II  that  are  taken 
by  ships  registered  in  that  State  and  in 
accordance  with  the  provisions  of  such 
other  treaty,  convention,  or 
international  agreement. 

This  relief  fitim  CITES  obligaUons 
does  not  apply  to  specimens  of  species 
included  in  Appendix  I.  For  example, 
several  whale  species  are  mcuiaged 
under  the  competence  of  the 
International  Convention  for  the 
Regulation  of  Whaling,  but  all  those 
species  are  Usted  in  Appendix  I. 

Currently  no  marine  species  whose 
•nanagement  is  under  the  competence  of 
another  treaty,  convention,  or  agreement 
is  listed  in  Appendix  II  (with  the 
exception  of  the  West  Greenland  stock 
of  Balaenoptera  acutorostrata).  The 
United  States  does  not  believe  that  this 
provision  of  the  Convention  in  Article 
XIV  has  been  used,  and  standards  for  its 
implementation  have  not  been 
developed.  The  United  States  has 
determined  that  it  would  be  wise  to 
plan  for  the  need  to  implement  Article 
XIV,  by  specifying  requirements  for 
certificates  issued  pursuant  to  Article 
XIV,  paragraph  5.  of  the  Convention, 
even  if  its  use  is  not  necessary  at  this 
time.  The  Service  notes  that  Appendix 
II  allows  for  international  commercial 
trade.  The  resolution  provides  for  the 
utilization  as  a  valid  certificate  under 
Article  XTV.  paragraph  5.  of  a  certificate 
of  origin  or  statistical  document  issued  - 
on  the  authority  of  the  other  treaty, 
convention,  or  international  agreement, 
with  certain  stipulations  of  minimum 
information  and  vahdation  as  required 
by  CITES.  Such  certificates  are  only  an 
option  for  CITES  Parties  that  are  also 
parties  to  the  other  treaty,  convention, 
or  agreement. 

24.  Disposal  of  Confiscated  Live 
Animals  (Doc.  9.55) 

Negotiating  Position:  The  United 
States  supports  the  intent  to  establish 
uniform  guidelines  for  the  Parties  on 
how  to  deal  with  confiscated  live 
animals  that  will  benefit  both  the' 
welfare  of  the  individual  animals  and 
the  conservation  of  the  species  in  the 
wild,  while  working  to  make  minor 
modifications  to  the  proposed 
guidelines. 

Information  and  Comments: 
Comments  were  received  fitjm  HSUS, 


which  urges  the  United  States  to 
support  the  resolution.  It  is  especially 
supportive  of  the  resolution's  call  for 
Parties  to  have  a  plan  of  action  for  the 
short-  and  long-term  care  of  confiscated 
live  animals.  It  urges  the  United  States 
to  support  changes  to  the  resolution 
including:  (1)  A  recognition  that 
animals  should  be  returned  to  the  wild 
when  its  beneficial  to  conservation 
efforts  and  is  in  the  best  interest  of  the 
welfare  of  the  animal;  and  (2) 
confiscated  Appendix  11  specimens 
should  not  be  sold  to  research  facilities. 

Rationale:  This  issue  was  discussed  at 
the  Animals  Committee,  and  the 
Animals  Committee  prepared  a  draft 
resolution  on  this  issue.  The  Service  is 
supportive  of  uniform  guidelines  for  the 
Parties  on  how  to  deal  with  confiscated 
live  animals,  that  will  benefit  both  the 
welfare  of  the  individual  animals  and 
the  conservation  of  their  species  in  the 
wild.  The  Service  is  supportive  of  such 
guidelines,  to  the  extent  they  are 
consistent  with  U.S.  law.  The  Service  is 
concerned  about  the  risk  of  introduction 
of  disease  to  wild  populations  from 
confiscated  live  animals  being 
considered  for  reintroduction  programs. 
The  Service  believes  that  transport  and 
handling  concerns  for  Uve  animals 
should  be  coordinated  with  the  Working 
Group  on  the  Transport  of  Live 
Animals. 

Interest  in  what  Parties  should  do 
with  confiscated  specimens,  particularly 
Uve  animals,  goes  back  to  the  drafting  of 
the  Convention.  The  re-export  of 
Appendix  II  specimens  does  not  require 
a  Scientific  Authority  finding.  The 
Parties  have  spoken  quite  clearly  on  the 
issue  of  return  of  confiscated  specimens 
to  the  country  of  origin,  when  feasible. 

25.  Disposal  of  Skins  of  Illegal  Origin 

Negotiating  Position:  No  document 
has  been  received  from  the  CITES 
Secretariat;  no  position  is  possible  at 
this  time. 

26.  New  Criteria  for  Ameridment  of 
Appendices  I  and  II  (Doc.  9.41,  Annex 
4,9.41.1,9.41.2) 

Negotiating  Position:  Support 
adoption  of  the  alternative  Annexes 
submitted  by  the  United  States  on  this 
issue,  rather  than  those  prepared  by  the 
Standing  Committee  (as  pertain  to 
Annexes  1  and  2  of  the  draft  resolution). 
The  United  States  basically  supports  the 
other  aimexes  of  the  Standing 
Committee  resolution. 

Information  and  Comments: 
Comments  were  received  frxim  Jajian. 
Alaska.  CIEL.  CMC,  DOW,  EL\,  HSUS, 
IWMC.  IWCo.  NRA.  NRDC.  SQ.  WMI. 
and  WWF.  Japan  supports  adoption  of  . 
the  Standing  Committee  draft 


resolution,  and  supports  inclusion  of 
numerical  criteria.  IWMC,  NRA,  WMI 
and  SCI  oppose  the  alternative  Annexes 
submitted  by  the  United  States,  call  for 
their  withdrawal,  and  urge  support  of 
those  prepared  by  the  Standing 
Committee.  SCI  and  WMI  argue  that  the 
criteria  proposed  by  the  United  States 
are  not  actual  criteria,  and  claims  that 
the  U.S.  proposal  uses  undefined 
scientific  terms  with  a  subjective  and 
ill-defined  process.  NRA  claims  that  the 
U.S.  proposal  does  not  provide 
objectivity,  and  are  too  arbitrary.  NRA 
also  objects  to  the  inclusion  of 
ecological  extinction  in  the  definition  of 
"threatened  with  extinction"  in  the  U.S. 
proposal.  WMI  supports  the  criteria 
prepared  by  the  Standing  Committee 
and  recommends  that  they  be  adopted 
on  a  four-year  provisional  basis  and 
used  as  the  criteria  for  evaluating  new 
listing  proposals.  WMI  argues  that 
listing  determinations  should  be 
provisional  until  these  criteria  can  be 
further  validated.  SQ  recommends  that 
the  Standing  Committee  paper  be  used 
as  a  basis  for  further  negotiations  in     ^ 
which:  (1)  Appendix  I  ^ould  become  a 
list  of  those  species  in  danger  of 
extinction  in  the  near  future;  (2) 
Appendix  II  is  a  list  of  species  in  trade 
and  threatened  with  extinction  in  the 
foreseeable  future;  (3)  quotas  should  be 
employed  as  a  mechanism  to  allow 
trade  and  to  recognize  the  benefits  of 
use:  and  (4)  the  use  of  "look-aUke" 
listings  should  be  severely  Umited.  The 
United  States  supports  the  utiUzation  of 
quotas  in  the  transfer  of  species  from 
Appendix  I  to  II.  on  a  case-by-case  basis. 
Furthermore,  Appendix  I  includes  not 
only  species  that  are  endangered,  but 
also  species  that  are  threatened  with 
extinction.  Appendix  II  includes  species 
that  may  become  threatened  if  trade  is 
not  regulated,  and  cannot  be  limited  to 
species  that  will  be  threatened  in  the 
foreseeable  future. 

Alaska  opposes  the  alternative 
Annexes  submitted  by  the  United 
States,  urges  their  witbdrawal,  and 
support  for  the  draft  criteria  prepared  by 
lUCN  and  amended  by  the  Standing 
Committee.  It  argues  against  the  U.S. 
proposal  as  not  providing  any 
additional  "criteria"  or  biological 
precision  that  will  assist  the  fisting 
process.  While  it  recognizes  the 
importance  of  provid^g  adequate 
flexibility  for  those  taxa  which  do  not  fit 
a  process  involving  numerical 
guidelines,  it  calls  for  a  compromise 
that  separates  the  appropriate  flora  or 
fauna  into  applicable  categories. 

The  United  States,  in  response  to  the 
above  commenters,  notes  that  the 
alternative  Annexes  1  and  2  that  it 
submitted  are  indeed  criteria,  although 
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they  are  not  numerical  thresholds.  The 
United  States  notes  that  a  criterion,  as 
defined  in  Webster's  Dictionary,  is  a 
"standard  by  which  a  judgment  is 
based."  The  United  States  considers  its 
alternative  Annexes  1  a^d  2  to  be 
legitimate,  scientifically-based,  usehil 
standards  by  which  to  make  a  judgment 
as  to  whether  or  not  to  include  a  species 
in  Appendix  I.  The  United  States 
considers  the  arbitrary  numerical  cut- 
offs in  the  Standing  Committee 
dociunent  to  be  unfounded 
scientifically,  and  not  found  in  the  peer- 
reviewed  scientific  literature.  IWMC 
recommends  that  the  U.S.  proposal  be 
rejected,  and  criticizes  the  United  States 
for  preparing  the  document  outside  of 
the  framework  estabUshed  for 
development  of  the  criteria.  The  United 
States  notes  that  the  final  document 
prepared  by  the  Standing  Committee 
was  not  available  to  it  or  the  other 
Parties  until  after  the  June  10,  1994 
deadline  for  submission  of  draft 
resolutions  for  consideration  at  COP9. 
and  preparation  of  such  a  draft 
resolution  is  within  the  U.S.  rights  as  a 
Party  to  the  Convention.  IWMC 
reconunends  adoption  of  the  Standing 
Committee  version,  with  modifications. 

CMC  supports  the  proposal  submitted 
by  the  United  States,  while  also  noting 
that  ahhough  the  Standing  Committee 
proposal  is  an  improvement,  it 
continues  to  reflect  significant 
weaknesses.  CMC  particularly  opposes 
the  inclusion  of  haid  numerical  criteria 
to  categorize  all  species  and  life  history 
strategies,  and  supports  the  inclusion  of 
ecological  extinction  in  addition  to 
biological  extinction.  While  supporting 
the  U.S.  proposal.  CMC  urges  the  U.S. 
Delegation  to  ask  that  the  issue  be  set 
aside  and  that  no  resolution  be  adopted 
on  this  issue  at  COP9. 

QEL.  on  behalf  of  the  "New  Listing 
Criteria  Working  Croup"  of  the  Species 
Survival  Network  supports  the  U.S. 
position  in  opposition  to  the  numerical 
requirements  of  the  Standing  Committee 
proposal.  QEL  considers  Doc.  9.41  to  be 
contrary  to  the  text  and  spirit  of  CITES. 
CIEL  considers  the  US  proposal  to  be 
superior  to  the  Standing  Committee 
criteria,  in  large  measure  due  to  the 
removal  of  all  numerical  requirements. 
QEL  also  supports  the  inclusion  by  the 
United  States  of  bctors  relating  to  the 
ecological  role  of  species,  and  the 
importance  of  genetic  diversity.  CIEL 
provided  comments  that  suggested 
rewording  of  the  backgroimd  document 
submitted  by  tlie  United  States.  While 
QEL's  suggestions  are  useful,  the 
background  document  will  not  be  part 
of  an  adopted  resolution,  but  rather  is 
meant  to  explain  the  rationale  for  the 
U.S.  proposal.  CIEL  also  included 


recommendations,  submitted  October 
19,  1994,  regarding  Annexes  1  and  2, 
that  are  still  under  review,  and  will  be 
given  full  consideration  by  the  United 
States  during  deliberations  at  COP9. 

NRDC,  EIA  and  HSUS  support  the 
U.S.  revisions  to  Annexes  1  and  2. 
NRDC  called  on  the  United  States  to 
remain  steadCast  in  its  opposition  to  the 
Standing  Committee  proposal.  It  argues 
that  the  drafting  process  has  been 
secretive,  inconsistent,  and  confused 
and  believes  that  there  will  be 
considerable  confusion  about  the 
proposals  at  COP9.  NRDC  argues  that  it 
is  inappropriate  to  attempt  to  apply  the 
same  quantitative  standards  to  all  taxa. 
NRDC  suggested  that  the  United  States 
re-think  its  acceptance  of  Annex  4  on 
precautionary  principles;  CIEL.  HSUS 
and  IWCo  also  strongly  disagree  with 
the  U.S.  support  for  this  Aiuiex.  CIEL 
and  IWCo  prefer  the  precautionary 
language  of  the  Beme  Criteria, 
particularly  in  requiring  a  higher 
standard  of  proof  for  downlisting  or 
deletion  than  for  the  reverse.  IWCo  also 
opposes  the  quota  provisions  of  Annex 
4  to  the  Standing  Committee  resolution, 
as  both  impractical  and  unenforceable. 
The  United  States  will  review  the 
precautionary  measures  annex,  and 
discuss  it  fully  with  the  Parties  at  COP9. 
but  at  this  time  disagrees  with  these 
commenters,  and  supports  the  Annex; 
the  United  States  believes  that  such 
quotas  are  enforceable. 

HSUS  noted  that  it  was  likely  that  the 
final  version  of  listing  criteria  will  be 
assigned  to  a  Working  Group  of  the 
COP,  and  urged  the  United  States  to 
insist  that  such  a  Working  Group  have 
a  balanced  membership  and  that  NGOs 
be  allo%ved  to  participate.  The  United 
States  has  always  supported 
representation  of  non-governmental 
organizations  in  Working  Groups  of 
Committee  I  and  II  and  meetings  of  the 
Conference  of  the  Parties,  as  their 
expertise  is  helpful  to  the  Parties.  DOW 
prefers  the  U.S.  proposal  to  the  current 
Standing  Committee  draft  because  it 
does  not  rely  on  rigid  numerical  criteria. 
It  urges  the  United  States  to  oppose  the 
proposed  Standing  Committee  listing 
criteria.  IWCo  supports  the  approach  in 
the  U.S.  proposal,  and  disagrees 
strongly  with  the  view  that  numerical 
values  should  be  retained  in  Appendix 
I  criteria. 

WWF  urges  the  United  States  to 
support  amendments  to  the  Standing 
Committee  draft  resolution  that  have 
been  jointly  proposed  by  the  WWF,  the 
Traffic  Network,  and  lUCN  for  the  draft 
listing  criteria.  The  Service  received  a 
63-pagB  dociunent  on  October  18, 1994 
from  WWF.  analyzing  the  Standing 
Committee  document  and  proposing 


further  revisions  to  it.  Although  the 
Service  has  not  completed  its  review  of 
that  document,  it  does  contain  many     t 
useful  suggestions.  The  United  States    I 
may  be  able  to  support  elements  of  the 
WWF  document,  and  looks  forward  to 
detailed  discussions  at  the  COP.  Many 
specific  comments  on  the  U.S.  proposed 
alternatives  are  included  in  the  WWF 
dociunent.  which  the  United  States  vnW 
address  at  the  COP. 

NRDC  submitted  a  25-page  document 
to  the  Service,  also  on  October  18, 1994, 
which  analyzes  the  Standing  Committee 
document,  and  proposes  an  alternative 
listing  criteria  resolution  that  . 
incorporates  elements  of  the  Standing 
Committee  and  U.S.  submissions.  NRDC 
contends  that  the  drafting  process  of  the 
Standing  Committee  submission  has 
been  secretive,  hurried,  inconsistent, 
and  confused;  they  claim  that  the 
numerical  criteria  have  been  changed 
repeatedly.  They  also  note  that  Doc. 
9.41  Annex  4  from  the  Animals 
Committee  is  presented  as  a  third 
alternative,  without  any  clarification  as 
to  whether  it  is  to  be  considered  an 
amendment  to  the  Standing  Committee 
draft  resolution.  They  also  strongly 
criticize  the  validation  process  that  has 
taken  place.  NRDC  also  opposes  the 
quota  systems  in  Annex  4  of  the 
Standing  Committee  proposal,  and  urges 
the  United  States  to  change  its  i)osition 
on  this  annex.  As  with  the  WWF  paper, 
the  Service  has  not  completed  its  review 
of  the  NRDC  proposed  alternative 
resolution.  However,  it  contains  many 
useful  suggestions,  and  is  an  excellent 
attempt  to  synthesize  the  existing 
proposals,  which  the  United  States  will 
take  seriously  into  ctmsideration  during 
the  deliberations  at  COP9. 

Rationale:  The  existing  QTES  listing 
criteria,  known  as  the  "Beme  Criteria" 
(Resolutions  Conf.  1.1  and  1.2)  were 
developed  at  the  first  CITES  Conference 
in  1976  in  Beme,  Switzerland.  The 
United  States  agrees  that  the  Convention 
will  be  strengthened  by  reevaluating  the 
Beme  Criteria  for  listing  species  in  the 
Appendices,  and  that  the  Beme  Criteria 
need  to  be  reviewed  and  adapted  to 
address  a  broader  array  of  taxa  and  to 
be  more  descriptive  and  definitive,  to 
the  extent  possible.  At  the  same  time, 
the  United  States  notes  that  an  inherent 
strength  of  CITES,  which  must  be 
safeguarded,  is  its  ability  to  seek 
balanced  conservation-based  solutions 
for  a  broad  range  of  species  and 
populations  being  considered.  Thus,  if 
any  revision  of  the  Beme  Criteria  is  to 
be  adopted  at  COf^,  the  United  States, 
is  supportive  of  retaining  maximal 
flexibility  while  firmly  maintaining 
scientific  credibility. 


The  move  to  revise  the  Beme  Criteria 
originated  at  the  1992  CITES 
Conference,  in  Japan  (COPS).  At  COPS 
the  Parties  agreed  to  start  a  process, 
coordinated  by  tibe  Standing  Ccmimittee. 
to  develop  a  scientifically  sound 
revision  for  consideration  at  COP9  in 
1994.  The  World  Conservation  Union 
(lUCN)  was  asked  to  do  a  first  draft, 
which  would  first  be  reviewed  at  a  joint 
meeting  of  the  Standing,  Animals  and 
Plants  Committees,  and  put  into  CITES 
resolution  form.  The  United  States 
participated  in  a  joint  meeting  of  the 
Standing,  Animals,  and  Plants 
Committees  in  Bmssels  in  August- 
September  1993,  which  reviewed  the 
lUCN  draft  and  produced  a  draft 
resolution  that  was  circulated  to  the 
Parties. 

The  Service  submitted  comments  to 
the  Standing  Committee,  after 
consultation  with  other  Federal  agencies 
and  reviewing  extensive  public 
comments  received.  The  U.S.  conunents 
maintained  that  much  of  the  draft 
resolution  was  not  valid  scientifically, 
and  was  not  acceptable  from 
maiiag«nent  or  practical  perspectives. 
The  United  States  beUeved  that  the 
critMia  as  proposed  met  neithw  the 
CITES  treaty's  requirements  for  the 
conservation  of  species  in  their 
ecosystems,  nor  the  diverse  needs  of  the 
CITES  Parties.  Tlie  U.S.  comments  and 
those  of  other  Parties  were  discussed  at 
the  31st  meeting  of  the  Standing 
Committee,  in  Geneva  in  March  1994. 
Some  of  the  U.S.  comments  were  taken 
into  consideration  in  developing  the 
final  Standing  Committee  draft 
resolution.  The  Standing  Committee 
resolution  contains  six  annexes,  several 
of  which  the  United  States  looks 
forward  to  discussing  further  with  the 
CITES  Parties  at  00P9.  In  particular,  the 
United  States  believes  the  Standing 
Committee  draft  is  an  improvement  on 
the  Beme  Criteria  as  regards  to 
precautionary  measures.  However,  the 
United  States  believes  that  Aimex  1 
(Biological  criteria  for  Appendix  I)  and 
Aimex  2  (Criteria  for  inclusion  of 
species  in  Appendix  II)  are  in  need  of 
major  revision,  piuticularly  bom  a 
scientific  pnspective.  The  United  States 
is  particularly  concerned  about  the 
utility  and  scientific  validity  of  arbitrary 
numerical  cutofis  for  decision-making 
on  whidi  Appendix  a  species  should  be 
included  in.  After  detailed  review  of  the 
scientific  litwatiue  and  consultation 
with  odier  Federal  agencies,  the  S^vice 
has  submitted  alternatives  to  those 
Aimexes  to  the  Secretariat,  along  with 
some  additioBal  material  tot  indusicm 
in  the  resolution.  The  United  States 
intent  is  to  urge  the  CITES  Parties  to 


substitute  the  Aimexes  1  and  2  it 
submitted  for  those  prepared  by  the 
Standing  Committee. 

The  biological  criteria  submitted  by 
the  United  ^tes  for  inclusion  of 
species  in  Appendix  I  (Aimex  1)  are 
grounded  in  the  scientific  literature,  and 
are  based  on  the  concept  that 
determination  of  whether  a  species  is 
threatened  with  extinction  should  be 
risk  averse,  utilizing  the  best  available 
scientific  and  trade  information,  and 
assessment  of  a  series  of  biological 
factors  and  criteria.  The  proposed 
Annex  1  lists  a  series  of  interdependent 
factors  to  be  included  in  an  assessment 
of  the  status  of  a  species,  and  thereby 
the  determination  that  it  is  threatened 
with  extinction.  The  criteria  for 
inclusion  of  species  in  Annex  2  (in 
accordance  with  Article  II  paragraph 
2(a))  of  the  Convention  involve  a 
determination  of  whether  a  species  may 
become  threatened  with  extinction,  in 
order  to  avoid  utilization  incompatible 
with  its  survival. 

The  Service  received  numerous 
comments  recommending  that  the 
United  States  submit  an  alternative  to 
the  Standing  Committee  draft 
resolution.  Several  comments  provided 
detailed  analyses  of  the  lUCN 
submission  to  the  Secretariat,  and  of  the 
resolution  submitted  to  the  Parties  prior 
to  the  31st  meeting  of  the  Standing 
Committee.  These  comments  were  taken 
into  consideration  by  the  Service  and 
other  Federal  agencies. 

The  United  States  stresses  that  a  large 
number  of  versions  of  listing  criteria 
will  be  available  to  the  Parties  at  the 
outset  of  COP9  (submitted  by  the 
Standing  Committee,  United  States, 
Animals  and  Plants  Committee.  lUCN/ 
WWF,  NRDC.  and  possibly  others)  and 
looks  forward  to  discussing  this 
complex  yet  important  topic  with  the 
other  CITES  Parties.  The  United  States 
regrets  that  its  proposed  criteria  for 
Annexes  1  and  2,  submitted  on  June  10. 
1994,  were  not  able  to  be  circulated  by 
the  Secretariat  to  the  Parties  until 
October  12, 1994.  and  is  concerned  that 
Parties  that  have  not  been  involved  with 
this  process  through  the  Standing. 
Animals,  or  Plants  Committees  may  be 
disadvantaged. 

27.  Inclusion  of  Species  in  Appendix  in 
(Doc  9.59) 

Negotiating  Position:  The  United 
States  supports  most  of  the  provisions  of 
the  resolution  drafted  by  the  Animals 
Committee  that:  repeals  older 
resolutions  regarding  Appendix  m 
listings:  proposes  newer  criteria  and 
guidelines;  and  recommends  that  Parties 
withdraw  from  Appendix  m  any  listed 
species  that  do  not  meet  these  criteria. 


However,  the  United  States  disagrees 
with  some  aspects  of  the  draft 
resolution,  shares  concerns  raised  by  the 
Secretariat,  and  encourages  further 
discussion  of  this  issue  at  the  COP. 

Information  and  Comments: 
Comments  were  received  by  DOW  and 
HSUS.  DOW  agrees  witii  the  U.S. 
position  that  Appendix  III  listings 
should  be  made  more  judiciously,  but 
believes  that  the  resolution  contained  in 
Doc.  9.59  goes  too  far  in  restricting  the 
Parties'  existing  rights  under  the  treaty. 
It  maintains  that  the  proposed  language 
would  in  effect  bar  a  listing  that  is 
intended  to  prevent  illegal  trade  before 
it  has  occurred.  It  argues  that  the 
proposed  resolution  would  undermine 
the  precautionary  approach  and 
protective  goals  of  the  treaty  and  would 
unduly  limit  the  Parties'  current  rights 
under  the  treaty  to  use  Appendix  ifi 
simply  as  a  vehicle  for  monitoring  trade 
thought  to  be  potentially  problematic.  It 
urges  the  United  States  to  modify  its 
position  either  by  opposing  proposed 
Doc.  9.59  in  its  current  form  or  by 
actively  seeking  amendments  that 
would  address  problems  with  the 
document.  HSUS  strongly  disagrees 
with  the  U.S.  position  and  does  not 
believe  that  implementation  or 
enforcement  of  the  Convention  will  be 
enhanced  by  greater  restrictions  on  the 
use  of  Appendix  m.  It  maintains  that 
the  requirements  in  the  resolution  are 
stricter  than  those  in  the  text  of  the 
treaty  and  places  a  burden  of  proof  on 
Parties  to  demonstrate  that  illegal  trade 
is  taking  place  before  they  can  place 
species  on  Appendix  III.  It  argues  that 
this  pro\'ision  is  unnecessarily 
restrictive,  not  precautionary,  and  will 
hinder  rather  than  enhance  the 
objectives  of  the  Convention.  The 
United  States  agrees  that  Article  II 
paragraph  3  of  the  treaty  does  not  allow 
for  limiting  inclusion  in  Appendix  ID  to 
species  for  which  illegal  trade  is  a 
problem.  Parties  can  include  species  in 
Appendix  III  for  the  purpose  of 
preventing  or  restricting  exploitation 
and  requiring  the  cooperation  of  other 
countries,  even  if  illegal  trade  is  not 
currenUy  a  {actor.  The  Secretariat  has 
noted  that  it  cannot  implement  the  draft 
resolution  as  written,  since  it  limits  the 
rights  of  Parties  and  the  Secretariat's 
obligations  under  the  treaty.  The  United 
States  agrees,  and  will  work  with  the 
Parties  at  COP9  to  seek  modifications  to 
the  document. 

Rationale:  The  United  States  supports 
the  intent  of  this  resolution  as  a  means 
of  allowing  more  effective  cooperation 
by  importing  CITES  Parties,  rwlucing 
administrative  burdens,  and  improving 
the  credibiUty  of  Appendix  01  listings. 
Tlie  United  States  is  supportive  of 
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urging  a  mora  judicious  use  of 
Appendix  III.  and  recommending  direct 
consultation  with  the  Animals  or  Plants 
Committee  and  a  review  of  existing 
Appendix  III  listings.  The  CITES 
Secretariat  has  been  working  to  screen 
Appendix  III  proposals  and  consult  with 
the  submitting  Party. 

28.  Guidelines  for  Evaluating  Marine 
Turtle  Ranching  Proposals  (Doc.  9  42) 

Negotiating  Position:  Portions  of  the 
draft  guidelines  in  the  Animals 
Committee  proposal  are  unacceptable  to 
the  United  States,  although  others  are 
acceptable. 

Information  and  Comments: 
Comments  were  received  from 
Greenpeace.  CMC.  MTSG,  IWMC.  and 
HSUS.  Greenpeace  recommended  at  the 
public  meeting  on  September  14. 1994 
that  the  United  States  oppose  the 
guidelines  as  written.  The  CMC 
commented  at  the  September  16.  1994 
public  meeting  and  expressed  its 
opposition  to  the  draft  guidelines,  and 
called  for  strong  regional  management 
plans  along  with  good  trade  controls.  In 
their  written  coniments,  CMC  urged  the 
United  States  to  oppose  the  draft 
resolution  unless  it  is  revised  to  address 
regional  management  plans  and  trade 
controls.  They  contend  that  the  draft 
guidelines  do  not  meet  the  requirements 
of  Conf.  3.15  for  benefits  to  the 
conservation  of  local  populations.  CMC 
faults  the  Standing  Committee  for  not 
addressing  these  issues;  the  Service 
notes  that  it  was  the  Animals  Committee 
and  not  the  Standing  Committee  that 
prepared  these  draft  guidelines.  In  their 
detailed  conunents.  ^4C  makes  several 
recommendations,  including  suggesting 
that:  (1)  Ranching  criteria  should 
require  that  the  proponents'  domestic 
trade  be  regulated  and  controlled  before 
approval  by  the  COP  for  export;  (2) 
criteria  should  require  establishment  of 
management  programs  in  states 
throughout  the  population's  range  prior 
to  submission  to  the  COP.  in  recognition 
that  all  sea  turtle  conservation 
necessitates  international  cooperative 
management. 

MTSG  and  HSUS  support  the  need  for 
regional  management  of  sea  turtle 
populations  on  the  basis  of  genetically 
defined  populations  as  a  precondition 
for  marine  turtle  ranching.  MTSG 
strongly  urges  the  United  States  to 
oppose  the  resolution  in  Doc.  9.42 
because  it  does  not  contain  a 
requirement  for  regional  management, 
and  because  the  resolution  has  been 
weakened  from  the  consensus  document 
produced  at  the  9th  meeting  of  the 
Animals  Committee.  IWMC  supports 
adoption  of  the  proposed  marine  turtle 
ranching  guidelines,  in  that  they  meet 


the  requirements  for  effective 
sustainable  utilization,  but  recommends 
less  stringent  criteria  for  proposals 
involving  "doomed"  eggs  or  hatchlings. 

Rationale:  At  COP6  the  Parties 
authorized  formation  of  a  Working 
Group  to  prepare  guidelines  for 
evaluation  of  marine  turtle  ranching 
proposals,  although  no  document  was 
produced  for  submission  to  the  Parties 
by  that  process.  The  Animals  Committee 
began  developing  such  guidelines  after 
COPS.  The  United  States  supports 
adoption  of  guidelines  that  adhere 
strictly  to  the  requirements  of  Conf. 
3.15.  recognize  the  unique  population 
biology  and  migratory  behavior  of 
marine  turtles,  and  deal  effectively  with 
enforcement  end  implementation 
concerns.  The  United  States  caiuiot 
support  adoption  of  the  draft  guidelines 
as  proposed  because  they  do  not 
recognize  that  marine  turtle  populations 
are  migratory,  thus  necessitating 
regional  cooperation  and/or 
management,  and  because  they 
substitute  mere  suggestions  of 
coordination  among  Parties  for  solid 
requirements,  including  enforcement, 
regarding  most  elements  of  the  criteria. 
The  United  States  participated  in  a 
Working  Group  at  the  ninth  meeting  of 
the  Animals  Committee  in  Brussels  in 
September.  1993  which  developed  draft 
guidelines  for  recommendation  to  the 
Animals  Committee  on  this  issue.  The 
ninth  meeting  of  the  Animals 
Conunittee  adopted  a  requirement  for 
"regional  management  on  the  basis  of 
genetically  defined  populations",  and 
that  trade  should  be  on  the  basis  of  fixed 
quotas  between  specifically  identified 
countries.  The  United  States  strongly 
supported  these  elements,  which  were 
removed  by  a  subsequent  meeting  of  the 
Animals  Committee,  and  which  the 
United  States  believes  should  be 
included  in  some  form.  The  United 
States  remains  supportive  of  regional 
cooperation  in  the  management  of  such 
widely  migratory  endangered  species  as 
marine  turtles. 

29.  Proposals  to  Register  the  First 
Commercial  Captive-breeding  Of>eration 
for  an  Appendix  I  Animal  Species  (Doc. 
9.43) 

Negotiating  Position:  The  United 
States  supports  the  registration  of  the 
captive-breeding  operation  for  the  Asian 
bonytongue  fish  {Scleropages  formosus] 
on  the  basis  of  the  species  as  a  whole 
rather  than  its  three  or  four  recognized 
color  varieties  for  the  first  breeding 
operation,  unless  there  is  reason  to 
believe  that  such  a  policy  could  be 
detrimental  to  any  of  the  varieties  in  the 
wild. 


Information  and  Comments:  No 
comments  were  received. 

Rationale:  This  popular  aquarium  fish 
was  listed  on  Apptendix  I  in  1975.  and 
the  Indonesian  population  was 
downlisted  to  Appendix  II  in  1989  with 
export  quotas  under  Res.  Conf.  5.21.  In 
1992  the  export  quota  for  wild  fish  was 
reduced  to  zero  and  a  quota  established 
for  captive-reared  fish.  The  species  has 
at  least  three  color  varieties,  of  which 
the  red  form  is  rarest  and  commands  the 
highest  market  price.  The  first  captive- 
breeding  operation  for  this  species,  in 
Malaysia,  was  approved  in  part  by  the 
Secretariat  in  1994.  but  not  for  the  red 
variety  which  does  not  occur  there. 

The  Secretariat  has  asked  the  COP  to 
decide  whether  captive-breeding 
operations  for  the  Asian  bonytongue 
fish  should  be  registered  on  the  basis  of 
the  species  as  a  whole  or  its  three  or 
four  recognized  color  varieties.  Given 
the  likelihood  that  registering 
operations  on  the  basis  of  the  whole 
species  will  not  threaten  any  of  the 
varieties,  and  that  the  techniques  to 
successfully  rear  or  cultivate  one  variety 
can  be  transferred  to  another  variety  of 
the  same  species,  the  United  States  can 
support  this  rather  than  constraining  the 
operators  of  such  facilities  by  requiring 
registration  by  variety.  However,  the 
United  States  recognizes  that  varieties, 
especially  endemic  ones,  may  have  been 
acquired  illegally  and  thus  possibly  to 
the  detriment  of  the  species.  Therefore, 
the  United  States  urges  the  Parties  to 
submit  information  on  a  varietal  basis 
and  the  Secretariat  to  consider  the 
source  of  the  parental  stock  in  deciding 
whether  the  specimens  meet  Conf.  2.12 
standards. 

30.  Standard  Nomenclature  (Doc.  9.56) 

Negotiating  Position:  Support 
adoption  of  the  resolution  submitted  by 
the  United  States,  which  was  submitted 
at  the  request  of  the  Nomenclature 
Committee. 

Information  and  Comments: 
Comments  were  received  from  IHPA  at 
the  September  14,  1994  public  meeting. 
IHPA  supports  the  timber  nomenclature 
the  United  States  provided  in  the 
resolution  and  called  for  standardized 
terms  for  different  types  of  specimens  of 
timber. 

Rationale:  This  resolution  was 
submitted  at  the  request  of  the  CITES 
Nomenclature  Committee,  and  deals 
with  nomenclature  and  taxonomy  of 
CITES  species.  The  resolution  submitted 
was  discussed  and  agreed  upon  by  the 
Nomenclature  Committee  at  its  May. 
1994  meeting  in  Beijing,  China.  The 
names  of  the  genera  and  species  of 
several  families  are  in  need  of 
standardization  and  the  current  lack  of 


a  standard  reference  with  adequate 
information  creates  an  implementation 
problem  for  some  species.  The  United 
States  also  recognizes  that  the  taxonomy 
used  in  the  Appmidices  to  the  - 
Convention  will  be  more  useful  to  the 
Parties  if  standardized  and  correlated  by 
nomenclatorial  references. 

This  resolution  makes  several 
recommendations  dealing  vfixh  the 
inclusion  of  subspecies  in  the 
Appendices,  use  of  references  in 
proposals,  synonyms,  and  the  role  of  the 
Scientific  Authorities  in  nomenclature 
issues.  The  resolution  also  recommends 
several  standard  references  for  species 
listed  in  the  CITES  Appendices,  for 
mammals,  birds,  amphibians,  cacti, 
cycads,  tree  ferns,  and  other  plants. 

XV.  Consideration  of  Proposals  for 
Amendment  of  Appendices  I  and  II 

The  Federal  Register  notice  published 
on  September  6. 1994  (59  FR  46023)  set 
forth  sujsimaries  of  the  proposed  U.S. 
negotiating  positions  on  the  proposals 
for  amendment  of  the  CITES 
Appendices  for  COP9  and  requested 
information  and  comments  from  the 
public  on  these  proposed  U.S.  positions. 
The  Service  intends  to  publish  the  U.S. 
negotiating  positions  on  the  proposals 
in  a  separate  Federal  Register  notice 
before  the  start  of  COP9. 

XVI.  Conclusion  of  the  Meeting 

1 .  IDetennination  of  the  Time  and  Venue 
of  the  Next  Regular  Meeting  of  the 
Conference  of  the  Parties 

Negotiating  Position:  No  documents 
have  been  received  indicating  requests 
bom  possible  host  govemfnents.  Favor 
holding  COPlO  in  a  country  where  all 
Parties  will  be  admitted  without 
political  difficulties.  Support  the 
holding  of  COPs  on  a  biennial  basis,  or, 
as  in  the  case  of  COP9.  after  an  interval 
of  two  and  one  half  years. 

Information  and  Comments:  No 
conunents  were  received. 

Rationale:  COP  meetings  energize 
governmental  and  nongovernmental 
organizations  concerned  with  CITES 
issues  to  examine  its  implementation, 
and  the  conservation  of  affiacted  species. 
The  United  States  recognizes  that  the 
financial  burdens  of  hosting  a  COP  may 
serve  to  discourage  developing 
countries  from  offering  to  serve  as  host, 
unless  innovative  ways  can  be  found  to 
provide  financial  assistance. 

General  comments:  HSUS  noted  that 
transmission  of  documents  by  the  CITES 
Secretariat  has  been  "unjustifiably 
slow",  which  will  not  provide  Parties  or 
NGOs  with  ample  time  to  study  the 
documents.  HSUS  requests  the  right  to 
comment  on  those  documents  at  a  later 


time.  HSUS  also  noted  that  an 
international  NGO.  the  World 
Conservation  Union  (lUCN)  received 
copies  of  all  proposals  and  resolutions 
long  before  even  the  Parties  did.  The 
United  States  agrees  that  this  is  a 
concern,  which  it  will  discuss  with  the 
Secretariat  and  the  Standing  Committee. 
HSUS  recoqimends  additional  funding 
be  made  available  to  the  Secretariat 
from  translators  and  document  copying 
services,  prior  to  COPlO. 

Author  This  notice  was  prepared  by  Dr. 
Susan  S.  Lieberman.  Office  of  Management 
Authority.  U.S.  Fish  and  Wildlife  Service 
(703/358-2095). 

Dated:  November  3, 1994. 
MoUie  Seattle. 
Director. 
(FR  Doc.  94-27630  Filed  11-3-94; -2:24  pm] 
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Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973.  as 
amended  (16  U.^fc  1531,  et  seq.) 

PRT-796053 

Applicant:  Dr.  Donald  L.  Koehler.  S.A. 
Garza  Engineers.  Inc..  Austin,  Texas 

The  applicant  requests  a  permit  to 
include  take  activities  for  the  black- 
capped  vireo  [Vireo  atricapillus)  and 
golden-cheeked  warbler  [Dendroica 
chrysoparia)  for  the  purpose  of 
scientific  research  and  enhancement  of 
propagation  and  survival  of  the  species 
as  prescribed  by  Service  recovery 
documents. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1306.  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
lames  A.  YooHg. 

Acting  Regional  Director,  Region  2, 
Albuquerque,  New  Mexico. 
[FR  Doc.  94-27601  Filed  11-7-94;  8:45  am] 
BMJJNQ  CODE  4310-66-M 


Bureau  of  Land  Management 
[NV-05&-1430-01,  N-6792q 

Proposed  Land  Use  Plan  Amendment 
and  Environmental  Assessment 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability  and 

protest  period. 

SUMMARY:  The  Proposed  White  Sides 
Land  Withdrawal  Amendment  and 
Environmental  Assessment,  which 
analyzes  the  U.S.  Air  Force's  proposal 
for  the  withdrawal  of  approximately 
1.607  hectares  (3,972  acres)  of  public 
land  in  Lincoln  County,  Nevada,  is 
available  for  public  review.  This 
Proposed  Amendment  addresses  the 
amendment  of  the  Caliente  Management 
Framework  Plan  and  the  Nellis  Air 
Force  Range  Resource  Plan.  The 
environmental  assessment  portion  of 
this  document  analyzes  the  impacts  that 
may  result  in  the  implementation  of  the 
proposed  amendment.  This  document 
also  contains  a  summary  of  the  pubUc 
comments  received  during  the  scoping 
period. 

DATES:  A  30-day  public  review  and 
protest  period  begins  on  November  9. 
1994.  And  protests  must  be  postmarked 
on  or  before  December  9, 1994. 
ADDRESSES:  Protests  must  be  filed  with 
the  Director  (760).  Bureau  of  Land 
Management.  Division  of  Planning  and 
Environmental  Coordination  (406  LS). 
1849  C  Street  NW..  Washington.  DC 
20240. 

Copies  of  the  Proposed  Amendment 
may  be  obtained  by  writing  to:  Las 
Vegas  District  Office.  Bureau  of  Land 
Management.  P.O.  Box  26569,  Las 
Vegas,  NV  89126.  Copies  may  be  picked 
up  in  person  at  the  Las  Vegas  District 
Office,  4765  West  Vegas  Drive,  Las 
Vegas,  Nevada. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gary  Ryan,  Acting  District  Manager,  at 
the  above  Las  Vegas  address  or 
telephone  (702)  647-5000. 
SUPPI.EMENTARY  INFORMATION:  The 
purpose  of  the  withdrawal  of  the  White 
Sides  area  is  to  provide  a  security  and 
safety  buffer  to  prevent  a  compromise  of 
national  security  interests  and  assets  of 
the  adjacent  withdrawn  Nellis  Air  Force 
Range. 

The  Proposed  Amendment  may  be 
protested  by  any  person  whfi 
participated  in  the  planning  process, 
and  who  has  an  interest  which  is  or  may 
be  adversely  afliacted  by  the  approval  of 
the  Proposed  Amendment.  A  protest 
may  raise  only  those  issues  which  were 
submitted  for  the  record  during  the 
planning  process  (see  43  CFR  1610.5-5). 
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Protests  must  be  filed  with  the  National 
BLM  Director  at  the  above  Washington. 
DC.  address.  All  protests  must  be 
written  and  must  be  postmarked  on  or 
before  December  9. 1994  and  shall 
contain  the  followins  infonnation: 

(1)  The  name,  mailing  addrew, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

(2)  A  statement  of  the  issue  or  issues 
being  protested. 

(3)  A  statement  of  the  part  or  parts  of 
the  document  being  protested. 

(4)  A  copy  of  all  documents 
addressing  the  issue  or  issues 
previously  submitted  during  the 
planning  process  by  the  protesting 
party,  or  an  indication  of  the  date  the 
issue  or  issues  were  discussed  for  the 
record. 

(5)  A  concise  statement  explaining 
precisely  why  the  Bureau  of  Land 
Management  Nevada  Slate  Director's 
decision  is  wrong. 

Upon  resolution  of  any  protests,  an 
Approved  Plan  Amendment  and 
Decision  Record  (DR)  will  be  issued. 
The  Approved  Plan  Amendment/DR 
will  be  mailed  to  all  individuals  who 
participated  in  this  planning  process 
and  all  other  interested  publics  upon 
their  request. 

Dated:  November  2.  1994. 
Ann  ].  Morgan. 
Stale  Director.  Nevada. 
IFR  Doc.  94-27608  Filed  11-7-94:  8:45  ami 
aiLUNO  COM  4»l*-NC-M 


National  Park  Service 

National  Register  of  Historic  Places; 
Nottflcatton  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
October  29,  1994.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,  P.O.  Box  37127. 
Washington,  D.C.  20013-7127  Written 
comments  should  be  submitted  by 
November  23,  1994. 
Carol  D.  ShuU. 

Chief  of  Regiitmtion,  National  Hegisler. 
COLORADO 
PimMo  County 

Pueblo  Mountain  in  Park  1  mi.  S  of  Co.  Rd. 
220  on  S.  Pine  Dr.  (CO  78)  in  the  San  Isabel 
NF.  Beulah  vicinity,  94001343 

coNNEcnorr 

Now  Havan  Cooaty 


Bigelow— Hartford  Carpet  ^4ills  Historic 

District  Rougtily  bounded  by  Lafayette  St.. 

Hartford  Ave.,  Alden  Ave.,  Pleasant.  High. 

Spring.  South  and  Prospect  Sts  .  EnHeld. 

94001382 
Hamden  High  School.  2040  Dixweli  Ave.. 

Hamden,  94001378 

DELAWARE 
Kent  County 

Building  1301.  Dov^er  Air  Force  Base  Dover 

AFB.  E.  Dover  Hundred.  Dover  vicinity. 

94001377 
Star  Hill  AME  Church.  Rt.  366  SE  of  Camden. 

Camden  vicinity,  94001389 
Zion  African  Methodist  Episcopal  Church. 

Center  St..  Camden.  94001388 

GEORGL\ 
Cobb  County 

Bankston,  J.C,  Rock  House.  901  Industrial 
Dr.,  Dobbins  Air  Reserve  Base.  .Marietta 
vicinity.  94001387 

IDAHO 

Ada  County 

Spaulding.  Almon  H.  and  Or  Mary  E.. 
Ranch.  3805  N.  Cole  Rd.,  Boise.  9400^  363 

Bannock  County 

East  Side  Downtown  Historic  District 
Roughly  including  thf  200  and  300  blocks 
E.  Center  St..  100  block  N.  Second  Ave. 
and  100  block  S.  Second  Ave..  Pocatelio. 
94001361 

Nez  Perce  County 

Asposas.  James.  House.  1610  Fifteenth  Ave.. 

Lewiston.  94001366 
Booth.  Frank.  House.  1608  Se%enteenth  Ave.. 

Lewiston.  94001367 
Hester,  Patrick/.  andLydia.  House,  1622 

Fifteenth  Ave.,  Lewiston.  94001365 
Tambylyn.  Agnes  M.,  House,  1506 

Seventeenth  Ave..  Lewiston.  94001364 
Wyatt.  W.  R.  and  Louisa  £..  House.  1524 

Eighteenth  Ave..  Lewiston.  94001362 

INDIANA 
Clinton  County 

Young.  John.  House.  9665  N  Co.  Rd  250  E. 
Geetingsville,  9400134B 

Dearborn  County 

Hurlbert,  Le}*is,  Sr.  House.  412  Fifth  St.. 
Aurora,  94001350 

Elkhart  County 

St  John's  Lutheran  Church,  |ct.  of  Co.  Rds. 
15  and  32,  NE  comer.  Goshen  vicinity. 
94001349 

Hancock  County 

County  Line  Bridge.  Co.  Rd.  900  E  over  Big 
Blue  R..  Morristown  vicinity.  94001356 

Lake  County 

Gary  Bathing  Beach  Auditorium.  One 
Marquette  Dr.,  Marquette  Park.  Gary. 
94001354 

Gary  City  Canter  Historic  Districts,  RougMy, 
Broadway  from  the  Chicago,  South  Shore 
and  South  Bend  RR  tracks  to  9th  Ave.. 
Gary,  94001352 
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Gary  Public  Schools  Memorial  Auditorium. 
700-734  Massachusetts  St..  Gary,  94001336 

Orange  County 

Paoli  Historic  District,  Roughly  bounded  by 
W.  Fifth,  Railroad  and  NE.  Third  Sts.  and 
Lick  Cr..  Paoli,  94001355 

Owen  County 

Owen  County  Courthouse.  Courthouse  Sq.. 
Spencer.  94001351 

KENTUCKY 

Hardin  County 

Fort  Sands.  Off  1-65  of  Lebanon  junilion. 
above  the  CSX  RR  U^tle  over  Sulfur  Fork. 
Lebanon  Junction  vicinity,  94001379 

Kenton  County 

Yeager.  William  A.,  and  Edward  Mohr 
Farmstead,  5002  Madison  Pike, 
Jndepencence  vicinity,  94001380 

Rowan  County 

Morehead  State  University,  Bounded  by 
University  Blvd.,  Battson  Ave.  and  Ward 
Oates  Dr.,  Morehead,  94001381 

MARYLAND 

Baltimore  Independent  City 

Faust  Brothers  Building  (Cast  Irvn 
Architecture  of  Baltimore  MPSJ,  307-309 
W.  Baltimore  St.,  Baltimore,  94001.383 

MINNESOTA 

Hennepin  County 

Twin  City  Rapid  Transit  Company  Steam 
Power  Plant,  12-20  Sixth  Ave  SE.. 
Minneapolis,  94001385 

Houston  County 

Jefferson  Graine  Warehouse.  Off  .MN  26. 
Jefferson  Township  Jefferson  vicinity. 
94001386 

Waaeca  County 

Bailey.  Philo  C,  House,  401  2nd  Ave.  NE.. 
Waseca.  94001384 

NEW  YORK 

Albany  County 

Ten  Eyck,  Tobias,  House  and  Cemeteries,  Old 
Ravena  Rd.  (Pictuay  Rd  )  N  of  jet.  with  VS 
9W.  Coeymans,  94001375. 

Columbia  County 

Witbeck.  William  A.  House.  Co  Rd  26A.  E 
of  jet.  with  Gibbons  Rd..  Stuyvesant. 
94001371 

Delaware  County 

Hardenbergh,  Isaac,  House.  NY  23  N  of  jet. 
with  William  Lutz  Rd.,  Roxbury,  94001369 

Madison  County 

Smithfield  Presbyterian  Church.  Pleasant 
Valley  Rd.  between  Elizabeth  and  Park  Sts., 
Peterboro.  94001370 

Ulster  County 

Camp  Wapanachki,  S.  Plank  Rd.  (Old  Co.  Rt 
28)  at  jet.  with  Miller  Rd.,  Shandaken,  Mt. 
Tremper,  94001372 


DuBois—Deyo  House,  437  Springtown  Rd.. 
Rosendale,  94001374 

Westchester  County 

Romer—Van  Tassel  House,  212  Saw  Mill 
River  Rd.,  Greenburgh,  94001373 

SOUTH  DAKOTA 

Brule  County 

Crawford,  Robert  A..  House,  204  16th  Ave. 
W..  Chamberlain,  94001392 

Minnehaha  County 

Milne,  William  G.,  House,  508  E.  9th  St..  Dell 

Rapids,  94001391 
Sioux  Falls  Doi^-ntown  Historic  Districts, 

Roughly  bounded  by  S.  Dakota  and  S.  First 

Aves.,  W.  Ninth  and  W.  Fourteenth  Sts., 

Sioux  Falls.  94001393 

Moody  County 

Japanese  Gardens  Dance  Pavilion,  City  Park, 
Flandreau,  94001390 

TEXAS 

Denton  County 

Jones  Farm,  Johnson  Branch  Park,  Lake  Ray 
Roberts,  Sanger  vicinity,  94001357 

Tarrant  County 

Woolworth.  F.W..  Building.  501  Houston  St., 
Fort  Worth,  94001359 

UTAH 

Utah  County 

Johnson — Hansen  House,  485  E.  400  South, 
Provo,  94001346 

Waaatch  County 

Midway  Town  Hall,  120  W.  Main  St. 
Midway,  94001347 

WEST  VIRGINIA 

Berkeley  County 

Smoketown  School,  Co.  Rt.  45/4,  E  of 
Martinsburg,  Martinsburg  vicinity, 
94001345 

Tomahawk  Spring.  Co.  Rt.  7/2,  Tomahawk. 
94001344 

WISCONSIN 

Pottage  County 

Hardware  Mutual  Insurance  Companies 
Building,  1421  Strongs  Ave.,  Stevens  Point, 
94001358 

Winnebago  County 

Algoma  Boulevard  Historic  District.  Roughly, 
Algoma  Blvd.  from  Woodland  Ave.  to 
Hollister  Ave.,  Oshkosh,  94001368. 

(FR  Doc  94-27627  Filed  ,11-7-94;  8:45  amj 
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INTERNATIONAL  TRADE 
COMMISSION 

pnvesUgatlon  Nos.  731-TA-671'-674:  Pinal] 

Silicomanganese  From  Brazil,  the 
People's  Republic  of  China,  Ukraine, 
and  Venezuela;  Notice  of  Commission 
Determination  to  Conduct  a  Portion  of 
the  Hearing  In  Camera 

agency:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  the  Brazilian 
and  Ukrainian  respondents  in  the 
above-captioned  final  investigations,  the 
Commission  has  unanimously 
determined  to  conduct  a  portion  of  its 
hearing  scheduled  for  November  3, 
1994,  in  camera.  The  in  camera,  portion 
of  the  hearing  will  be  limited  to 
discussion  of  (1)  the  condition  of  the 
domestic  industry;  and  (2)  "swap" 
transactions  in  the  U.S.  silicomanganese 
maiiiet.  The  remainder  of  the  hearing 
will  be  open  to  the  public.  The 
Commission  has  further  unanimously 
'determined  that  the  7-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible. 

ffi^  FURTHER  INFORMATION  CONTACT: 
Shara  L.  Aranoff.  Esq..  Office  of  the 
General  Coimsel,  U.S.  International 
Trade  Commission,  500  E  Street,  S.W.. 
Washington,  D.C  20436,  telephone  202- 
205-3090.  Hearing  impaired  individuals 
are  advised  that  information  on  this 
matter  may  be  obtained  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  good  cause 
exists  in  these  investigations  to  hold  a 
short  portion  of  the  heating  in  camera. 
The  majority  of  the  infonnation 
collected  by  the  Commission  with 
,  respect  to  the  condition  of  the  domestic 
industry  is  business  proprietary 
information  (BPI)  because  there  is  only 
one  domestic  producer.  Moreover,  any 
discussion  of  the  role  of  "swap" 
transactions  in  the  U.S.  silicomanganese 
market  implicates  the  confidential 
business  practices  of  individual 
companies.  The  in  camera  portions  of 
the  hearing  will  be  for  the  piupose  of 
addressing  BPI  as  part  of  the  pMEUties' 
presentations,  and  therefore  is  properly 
the  subject  of  an  in  camera  hearing 
pursuant  to  Commission  Rule 
201.36(b)(4).  See  19  C.F.R. 
§  201.36(b)(4).  In  making  this  decision, 
the  Commission  nevertheless  reaffirms 
its  belief  that,  whenever  possible,  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioner  and 


by  respondents,  with  questions  fiom  the 
Commission.  In  addition  the  hearing 
wdll  include  in  camera  sessions  for  short 
presentations  by  petitioner  and  by 
respondents  with  questions  from  the 
Commission  with  respect  to  BPI 
submitted  by  the  parties,  as  necessary. 
For  the  in  camera  portions  of  the 
hearing,  the  room  will  be  cleared  of  all 
persons  except  those  who  have  been 
granted  access  to  BPI  under  a 
Commission  administrative  protective 
order  (APO),  and  who  are  included  on 
the  Commission's  APO  service  list  in 
these  investigations.  See  19  C.F.R. 
§  201.35(b)(l),(2).  In  addition,  if 
petitioner's  BPI  will  be  discussed  in  the 
in  camera  session,  personnel  of 
petitioner  also  may  be  granted  access  to 
the  closed  session.  See  19  C.F.R. 
§  201.35(b)(l),(2).  In  the  alternative,  if  a 
particular  respondent's  BPI  will  be 
discussed  in  the  in  camera  session, 

Eersormel  of  that  respondent  also  may 
e  granted  access  to  the  closed  session. 
See  19  C.F.R.  §201.35(b)(l),(2).  All 
those  planning  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

AUTHORmr:  The  General  Counsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  C.F.R.  §  201.39)  that,  in  her 
opinion,  a  portion  of  the  Commission's 
hearing  in  Silicomanganese  from  Brazil, 
the  People's  Republic  of  China.  Ukraine, 
and  Venezuela,  Inv.  Nos.  731-TA-671- 
674  (Final),  may  be  closed  to  the  public 
to  prevent  the  disclosure  of  business 
proprietary  information. 

By  order  of  the  Coiftmission. 

Issued:  November  2, 1994 
Donna  R.  Koehnke. 
Secretory. 

(FR  Doc.  94-27561  Filed  11-7-94:  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32195] 

Southern  Electric  Railroad  Company- 
Construction  Exemptioi>— Effingham 
County,  GA 

The  Southern  Electric  Railroad 
Company  (SER)  has  petitioned  the 
Interstate  Commerce  Commission 
(Commission)  for  authority  to  construct 
and  operate  a  2.5  mile  rail  line  in 
Effingham  Coimty.  Georgia.  The 
Commission's  Section  of  Environmental 
Analjrsis  (SEA)  has  prepared  an 
Environmental  Assessment  (EA).  Based 
on  the  information  provided  and  the 
environmental  analysis  conducted  to 
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date,  this  EA  c<M>rl>ida>  that  this 
propoaal  dMMiid  not  rignittranUy  afioct 
tha  quality  of  the  human  environmant  if 
the  recoaunandad  mitigation  maasurm 
set  forth  in  the  EA  are  implemented. 
Accordingly.  SEA  preliminarily 
faooaMBends  that  the  Commission 
Unposa  on  any  decision  approving  the 
proposed  coostntcUon  and  operation 
conditions  requiring  Southern  Electric 
Railroad  Company  to  implement  the 
ndtiflaUoo  contained  in  the  EA.  The  EA 
wriUba  served  on  ail  parties  of  raoofd  as 
well  as  all  appropriate  Federal.  sUte  and 
local  offidew  and  will  be  made 
available  to  Ike  pubUc  upon  request. 
SEA  will  considar  all  comments 
received  in  responae  to  the  EA  in 
"**lt>"g  its  final  environmental 
recommendations  to  the  Commisskai. 
The  Commission  will  then  consider 
SEA's  final  recommendations  and  the 
environmental  record  in  making  its  final 
decision  in  this  proceeding. 

Coounants  (an  original  and  10  copies) 
and  any  quaatfoni  regarding  this 
Environmental  Assessment  should  be 
filed  with  the  Commission's  Section  of 
Environmental  Analysis.  Office  of 
Economic  and  Environmental  Analysis. 
Room  3219,  Interstate  Commerce 
Commission.  Washington.  DC.  20423, 
to  the  attention  of  Jofaun  O'Coimell  (202) 
927-6228.  Requests  for  copies  of  the  EA 
should  also  be  directed  to  Mr. 
CConnell. 

Date  made  available  to  the  public: 
November  4. 1994. 
Comment  due  data;  Oacerober  S,  1994. 

By  the  Conunission.  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental  Analysis, 
Offlce  of  Economic  and  Enrironmenlal 
Analysis. 

VeriMO  A.  WiUiams. 

St^rftary 

jFR  Doc  94-276M  Filed  n-7-e4;  8  45  ami 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearings  of  the  Jttdlcial  Conference 
Committee  on  Long  Range  Planning 

AQENCY:  Judicial  Conference  of  the 
United  States:  Committee  on  Long 
Range  Planning. 

ACTION:  Request  for  public  comment. 
Notice  of  open  hearings. 

SUKMtARV:  The  Committee  on  Long 
Range  Planning  has  proposed  a  long 
range  plan  for  the  fsderal  courts  and 
submits  the  proposed  plan  for  public 
comment  The  committee  requests  that 
all  comflMnts  be  submitted  no  later  than 
DeceoLber  1&.  1994.  To  request  a  copy 
of  the  plan  send  a  self-addreaaed 


mailing  label  to:  Long  Range  Planning 
Office,  Administrative  Office  of  the 
United  SUtes  Courts.  Washington.  D.C 
20544,  Telephone  (202)  273-1810. 

In  order  that  persons  and 
of^ganizatiotts  wishing  to  do  so  may 
oomment  oo  the  proposed  long  range 
plan,  hearings  will  be  held  by  the 
Committee  on  Long  Range  Planning  as 
follows: 

Date:  December  7, 1994. 

Place:  Courtroom  No.  2  (Seventh  Floor), 
United  States  Courthouse,  230  North 
First  Avenue.  Phoenix.  Arizooa. 

Data-.  December  9, 1994. 

Place:  Media  Auditorium,  Thurgood 
Msrshall  Federal  Judiciary  Building.  1 
Columbus  Qrcle.  U£.,  Washington. 
D.C 

Date:  December  16,  1994. 

Place:  Ceremonial  Courtroom.  Everett 
McKinley  Dirksen  Courthouse.  219 
South  Dearborn  Street.  Chicago. 
Illinois. 

Each  bearing  will  start  at  9:00  a.m. 
Oral  testimony  tvill  be  held  to  ten 
minutes  plus  a  short  question-and- 
answer  period  at  the  committee's 
discretion.  Anyone  interested  in 
testifying  at  a  particular  hearing  should 
contact  Peter  C.  McCabe,  Assistant 
Director.  Administrative  Office  of  the 
United  States  Courts,  Washington,  D.C. 
20544  for  scheduling  at  least  10  days 
before  the  heering. 

Written  testimony  for  each  bearing 
should  be  received  by  the  Long  Range 
Planning  Office  no  later  than  7  days 
before  the  hearing. 

Public  comment  may  also  be 
submitted  withaat  testimony  at  a 
hearing.  Those  submitting  written  . 
comments,  including  testimony  for  a 
public  hearing,  may  submit  documents 
of  any  length  but  mtjsf  include  an 
executive  stimmary.  An  executive 
summary  should  contain  the  following: 
Name,  title,  date.  Group  represented. 
Hearing  date  (if  applicable).  Chapter, 
section  of  long  range  plan  being 
reviewed,  Summary  of  comments. 

The  committee  prefers  that  written 
text  be  submitted  on  floppy  diskette  in 
either  Macintosh  Word  5.1  or  DOS- 
coiupatible  WordPerfect  5.1  format.  All 
comments  should  be  sent  no  later  than 
December  16,  1994. 

Dated:  October  31. 1994. 
Pster  G.  McCaoe, 

Aisistant  Director,  fudges  Proffoms. 
IFR  Doc  94-27560  Filed  11-7-04;  iAi  em) 


DEPARTMBfT  OF  JUSTICE 

Infonnation  Colleclions  Under  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  been  sent  the  following 
collection(s)  of  information  proposals 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  USC 
Chapter  35)  and  the  Paperwork 
Reduction  Reauthorization  Act  since  the 
last  list  was  published.  Entries  are 
grouped  into  submission  categories, 
with  each  entry  containing  the 
following  information: 

(1)  The  title  of  the  form/collection: 

(2)  The  agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 

(3)  How  often  the  form  must  be  filled 
out  or  the  information  is  collected; 

(4)  Who  will  be  asked  or  required  to 
respond,  as  well  as  a  brief  abstract; 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent 
to  respond: 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection;  and, 

(7)  An  indication  as  to  whether  Section 
3504(h)  of  Public  Law  96-511  applies. 
Conmients  and/or  suggestions 

regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
OMB  reviewer.  Mr.  Jeff  Hill  on  (202) 
395-7340  and  to  the  Department  of 
Justice's  Clearance  Officer,  Mr.  Robert  B. 
Briggs.  on  (202)  514-4319.  If  you 
anticipate  commenting  on  a  form/ 
collection,  but  find  that  time  to  prepare 
such  comments  will  prevent  you  from 
prompt  submission,  you  should  notify 
the  OMB  reviewer  and  the  Department 
of  Justice  Clearance  Officer  of  your 
intent  as  soon  as  possible.  Written 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  toe 
collection  may  be  submitted  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503,  ano  to 
Mr.  Robert  B.  Briggs,  Department  of 
Justice  Qearance  Officer,  Systems 
Policy  Staff/Information  Resources 
Management/Justice  Management 
Division  Suite  850,  WCTR.  Washingtuii. 
IX:  20530. 

NewColiection 

(1)  School  (Jnme  Supplement 

(2)  a.  National  Crime  Victimizatiuu 

Survey,  Redesign  Phase  III,  Basic 
Screen  Questionnaire,  Form  NCVS 
1(X). 
D.  Crime  Incident  Report,  Redesig. 
Phase  III,  National  Crime 


Victimization  Survey,  Form  NCVS 
2(X). 

c.  Nonintervlew  Record,  Redesign 
Phase  ni.  National  Crime 
Victimization  Sur\-ey.  Fonn  NCVS 
7(X). 

d.  Phase  m.  Control  Card,  National 
•Crime  Victimizaticn  Survey,  Form 

NCVS  500(X). 
Bureau  cf  Justice  Statistics. 

(3)  Quarterly. 

(4)  Individuals  or  households.  The 

School  Crime  Supplement  is  a 
program  designed  to  gather, 
analyze,  publish,  and  disseminate 
information  on  crimes  that  occur  in 
school.  Respondents  include 
students  between  the  ages  of  12 
through  19  who  are  living  in  58,000 
households  throughout  the  United 
States. 

(5)  17,000  annual  respondents  at  .167 

hours  per  response. 

(6)  2.839  annual  burden  hours. 

(7)  Not  applicable  under  Section 

3504(h)  of  Public  Law  96-511. 
PubUc  comment  on  this  item  is 
encouraged. 


55705 


Dated:  November  3, 1994. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

IFR  Doc.  94-27657  Filed  11-7-94;  8:45  am) 
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Antitrust  Division 

U.S.  V.  Motorola,  inc.  A  Nextel 
Communications,  Inc.;  Proposed  Final 
Judgment  and  Competitive  Impact 
Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C  16(b)-(h),  that  a  proposed 
Final  Judgment,  a  Stipulation,  and  a 
Competitive  Impact  Statement  have 
been  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  in 
United  States  v.  Motorola,  Inc.  and 
Nextel  Communications,  Inc.,  Civ.  No. 
1:94CV02331 

The  Complaint  alleges  that  the 
agreement  between  Nextel  and  Motorola 
to  transfer  control  of  substantial 
portions  of  Motorola's  SMR  service 
business  to  Nextel,  both  through 
Nextel's  purchase  of  a  substantial 
portion  of  Motorola's  SMR  fi«quencies 
and  its  assumption  of  management 
control  of  most  of  Motorola's  remaining 
SMR  frequencies,  violates  section  7  of 
the  Clayton  Act,  as  amended,  15  U.S.C. 
18.  The  Complaint  alleges  that  the  two 
companies  are  each  other's  chief 
competitor  and  that  the  agreement 
between  them  is  likely  to  substantially 


reduce  competition  in  fifteen  (15)  major 
cities  in  the  United  States  in  the  market 
for  trunked  SMR  services.  As  a  result  of 
the  transactions,  Nextel  would  control 
virtually  all  of  the  service  alternatives 
available  for  persons  with  a  need  for 
trunked  SMR  services  in  those  cities 
and  would  be  able  to  increase  the  prices 
of  or  reduce  the  quality  or  availabiUty 
of  such  services. 

The  proposed  Final  Judgment  enjoins 
Nextel  and  Motorola  from  holding  or 
acquiring  more  than  a  limited  number  of 
900  MHz  chaiuiels  in  fourteen  of  the 
cities  and  requires  Nextel  and  Motorola 
to  divest  themselves  of  channels  they 
hold  above  that  nmnber.  Nextel  and 
Motorola  are  also  required  to  terminate, 
at  the  request  of  the  licensee,  the 
management  agreements  of  900  MHz 
licensees  whose  channels  they  manage. 
Nextel  and  Motorola  are  also  required  to 
divest  themselves  of  a  certain  nimiber  of 
800  MHz  SMR  channels  in  the  city  of 
Atlanta,  Georgia. 

Public  comment  on  the  proposed 
Final  Judgment  is  invited  within  the 
statutory  60-day  comment  period.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  George  S.  Baranko. 
Attorney,  Communications  and  Finance 
Section,  Antitrust  Division,  U.S. 
Department  of  Justice,  555  Fourth 
Street,  N.W.,  Room  8104,  Washington. 
DC.  20001. 
Constance  K.  Robinson. 
Director  of  Operations,  Antitrust  Division. 

In  the  United  States  District  Court  (or  the 
District  of  Columbia 

United  States  of  America,  Plaintiff,  v. 
Motorola,  Inc.  and  Nextel  Conununications, 
Inc.,  Defendants,  Qvil  Action  No.  94-2331. 

Stipulation 

It  Is  Hereby  Stipulated  and  Agreed,  by  and 
between  the  undersigned  parties,  by  their 
respective  attorneys,  that: 

1.  The  parties  consent  that  a  Final 
Judgment  in  the  form  hereto  attached  may  be 
filed  and  entered  by  the  Court,  upon  the 
motion  of  any  party  or  upon  the  Court's  own 
motion,  at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust  Procedures  and 
Penalties  Act  (15  U.S.C.  §  16),  and  without 
further  notice  to  any  party  or  other 
proceedings,  provided  that  plaintiff  has  not 
withdrawn  its  consent,  which  it  may  do  at 
any  time  before  the  entry  of  the  proposed 
Final  Judgment  by  serving  notice  thereof  on 
defendants  and  by  filing  that  notice  with  the 
Court. 

2.  The  parties  shall  abide  by  and  comply 
with  the  provisions  of  the  Final  Judgment 
pending  entry  of  the  Final  Judgment. 

3.  In  the  event  plaintiff  withdraws  its 
consent  or  if  the  pro{x>sed  Fin^l  Judgment  is 
not  entered  pursuant  to  this  Stipulation,  this 
Stipulation  will  be  of  no  effect  whatever,  and 
the  making  of  this  Stipulation  shall  be 


without  prejudice  to  any  party  in  this  or  any 
other  proceeding. 

Dated:  October  27, 1994. 

For  the  Plaintiff: 
Anne  K.  Bingaman, 
Assistant  Attorney  General. 
Steven  C.  Sunshine, 
Deputy  Assistant  Attorney  General. 
Constance  K.  Robinson, 
Director  of  Operations. 
Donald  J.  Rassell, 

Chief  Telecommunications  Task  Force. 
George  S.  Baranko, 
Katherine  E.  Brown, 
J.  Philip  Sauntry,  Jr., 
Susanna  M.  Zwerling, 
Attorneys,  Antitrust  Division,  U.S. 
Department  of  Justice,  Washington,  D.C. 
20002.  (202)  514-5640. 

For  Defendant  Nextel  Communications. 
Inc. 

Jones,  Day,  Reavis  &  Pogue, 

By:  . 

Charles  A.  James, 

A  member  of  the  Firm,  1450GStreet,  N.W.. 
Washington,  D.C.  20005.  202-879-3675. 

For  Motorola,  Inc. 

David  F.  Hixson,  Esquire. 

Vice  President  and  General  Attorney.  1303 
East  Algonquin  Road,  Schaumburg,  Illinois 
60196,  708-576-3960. 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America.  Plaintiff,  v. 
Motorola,  Inc.  and  Nextel  Communications, 
Inc.  Defendants.  Civil  Action  No.  94  3221. 

Final  Judgment 

Plaintiff,  United  States  of  America, 
having  filed  its  complaint  herein  on 
October  27, 1994;  the  parties,  by  their 
respective  attorneys,  having  consented 
to  the  entry  of  this  Final  Judgment;  and 
without  this  Final  Judgment 
constituting  any  evidence  against  or 
admission  by  any  party  vvith  respect  to 
any  issue  of  fact  or  law  herein; 

Now,  therefore,  before  the  taking  of 
any  testimony,  without  trial  or 
adjudication  of  any  issue  of  fact  or  law; 
and  upon  the  consent  of  the  parties,  it 
is  hereby 

Ordered,  Adjudged  and  Decreed  as 
follows: 

I 

Jurisdiction 

This  Court  has  jurisdiction  over  the 
parties  and  the  subject  matter  of  this 
action.  The  Complaint  states  a  claim 
upon  which  relief  may  be  granted 
against  defendants  imder  Section  7  of 
the  Clayton  Act,  as  amended  (15  U.S.C 
18). 
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Definitions 

As  used  in  this  Final  Judgment: 

A.  "AfTiUate"  means  any  person  fn 
which  Motorola  or  Nextel  separatefy  or 
in  combination  hold  (i)  the  right, 
contractual  or  oth«frwise.  to  direct  the 
management  decisions,  or  (ii)  an 
ownership  interest  of  SO  percent  or 
greater,  unless  defendants  do  not  have 
the  right  to  direct  the  management 
decisions. 

B.  "Category  A  City"  means  any  or  all 
of  the  cities  of  Boston.  Massachusetts; 
Chicago.  Illinois:  Dallas  and  Houston, 
Texas:  Denver,  Colorado.  Los  Angeles 
and  San  Francisco.  Cahfomia:  Miami 
and  Orlando.  Florida;  New  York.  New 
York;  Philadelphia.  Pennsylvania:  and 
Washington,  D.C. 

C.  "Category  B  City"  means  either  or 
both  of  the  cities  of  Detroit.  Michigan  or 
Seattle.  Washington. 

D.  "Category  C  City"  means  the  city 
of  Atlanta.  Georgia. 

E.  "Defiendants"  means  Nextel  and/or 
Motorola. 

F.  "800  NtHz  channel"  means  a 
trunkeil  or  conventional  channel  or 
freouency  pair  in  the  800  MHz  band 
within  a  25  mile  radius  of  the 
geographic  center  of  Atlanta,  capable  of 
being  used  in  providing  trunked  SMR 
service  in  accordance  with  the  Federal 
Communications  Act.  Center 
coordinates  are  defined  in  47  CFR 
90.635  and  in  Federal  Communications 
Commission  Public  Notice  43004. 
Private  Radio  800  MHz  Systems 
Application  Waiting  List,  released  May 
27,  1094. 

G.  **900  MHz  channel"  means  a 
trunked  or  conventional  channel  or 
freouency  pair  in  the  900  MHz  band 
within  a  25  mile  radius  of  the 
'gBOgraphic  center  of  any  city  identified 
in  section  II  paragraphs  B  and  C. 
capable  of  being  used  in  providing 
trunked  SMR  service  in  accordance  with 
the  Federal  Commimications  Act. 
Center  coordinates  are  defined  in  47 
CFR.  §90.635  and  in  Federal 
Conununications  Commission  Public 
Notice  43004.  Private  Radio  800  MHz 
Systems  Application  Waiting  List, 
released  May  27, 1994.  For  the  purposes 
of  this  Final  Judgment,  the  location  of 
channels  shall  be  determined  as  of 
September  1.  1994. 

H.  "Management  agreement"  means 
the  SMR  Systems  Facilities  Services 
Agreement,  SMR  User  Acceptance 
Agreement  and  any  and  all  such 
agreements  lelaling  to  Motorola's  and/ur 
Nextel's  maMfHDent  of  an  SMR  license 
for  any  licensee. 

L  "Motorola "means  Motorola.  Inc., 
each  affiliate,  subsidiary  or  division 


thereof,  and  each  officer,  director. 
employee,  agent  or  other  person  acting 
for  or  on  behalf  of  any  of  them. 

J.  "Nextel"  means  Nextel 
Conununications,  Inc.,  each  afllliate, 
subsidiary  or  division  thereof,  and  each 
officer,  director,  employee,  agent  or 
other  person  acting  for  or  on  behalf  of 
any  of  them.  Nextel  shall  include 
OneComm  Corporation  as  provided  for 
in  the  Agreement  and  Plan  of  Merger 
datod  July  13, 1994  and  Dial  Page,  Inc. 
as  provided  for  in  the  letter  of  intent 
dated  August  5. 1994. 

K.  "Person"  means  any  natural 
person,  corporation,  association,  firm, 
partnership  or  other  legal  entity. 

L.  "SMR  infrastructure  equipment" 
means  equipment  (e.g.,  switches, 
transmission  equipment,  and  radio  base 
stations)  used  by  an  SMR  service 
provider  in  or  for  the  provision  of  SMR 
service  anywhere  in  North  America  and 
includes  related  software,  maintenance 
and  support  and  other  equipment, 
products  or  services  used  to  provide 
SMR  service. 

M.  "Specialized  Mobile  Radio 
System"  or  "SMR"  means  a  radio 
system  in  which  licensees  provide  land 
mobile  communication  services  (other 
than  radio-location  services)  in  the  800 
MHz  and  900  MHz  bands  on  a 
commercial  basis  as  defined  and 
regulated  in  47  CF.R.  Part  9a 

III 

Applicability 

A.  The  provisions  of  this  Final 
Judgment  shall  apply  to  defendants,  to 
each  of  their  successors  and  a«aigpg  to 
their  subsidiaries,  affiliates,  directors, 
officers,  managers,  agents,  and 
employees,  and  to  all  persons  in  active 
concert  or  participation  with  any  of 
them  who  shall  have  received  actual 
notice  of  this  Final  Judgment  by 
personal  service  or  otherwise. 

B.  Nothing  herein  contained  shall 
suggest  that  any  portion  of  this  Final 
Judgment  is  or  has  been  created  for  the 
benefit  of  any  third  party  and  nothing 
herein  shall  be  construed  to  provide  any 
rights  to  any  third  party. 

IV 

Prohibited  Conduct 

Defendants  are  enjoined  and 
restrained  as  follows: 

A.  Defendants  as  a  group  may  not 
hold  or  acquire  licenses  for  more  than 
thirty  (30)  900  MHz  channels  in  any 
Category  A  Qty  or  more  than  ten  (10) 
900  MHz  channels  in  any  Category  B 
City  without  the  prior  written 
permission  of  plaintiff.  To  the  extent 
that  def«3dants  are  currently  the 
licensees  tat  more  than  thirty  (30)  900 


MHz  cha/mels  in  any  Category  A  City  or 
more  than  then  (10)  900  MHz  channels 
in  any  Category  B  City,  defendants  shall 
divest  fully  and  completely  all  licensed 
chaiuiels  in  excess  of  the  relevant 
number  and  sell  all  SMR  infrastructure 
equipment  attributable  to  the  divested 
chaimols  to  a  person  or  persons 
approved  by  the  plaintiff,  provided, 
however,  that  the  provisions  of  this 
Final  Judgment  shall  have  effect  with 
respect  to  frequencies  licensed  under 
the  authority  of  a  foreign  government. 

B.  Defendants  shall  not  finance  any 
portion  of  the  purchase  of  any  license 
pursuant  to  a  sale  mandated  by  section 
IV.  paragraph  A  of  this  Final  Judgment 
without  plaintiffs  prior  written 
permission. 

C.  Except  as  permitted  by  paragraph 
E.  defendants  shall  terminate 
management  agreements  relating  to  all 
900  MHz  channels  in  Category  A  and 
Category  B  Cities  at  the  written  request 
of  the  licensee.  Further,  defendants  are 
prohibited  from  exercising,  maintaining, 
enforcing  or  claiming  any  right  of  first 
refusal  to  purchase  the  system,  Ucense 
or  operation  relating  to  such  channels, 
and  are  prohibited  from  exercising, 
maintaining,  enforcing  or  claiming  any 
right  to  select  the  SMR  infrastructure 
equipment  to  be  deployed  on  the 
systems. 

D.  Except  as  permitted  by  paragraph 
E.  defendants  are  further  enjoined  and 
restrained  from  taking  any  euction  to 
prevent  or  inhibit  a  licensee's 
termination  of  its  management 
agreement  and/or  affiliating  with  a 
network  controlled  by  a  third-party 
pursuant  to  section  IV.  paragraph  C, 
above.  Defendants  may,  however, 
require  a  ficensee  to  provide  120  days 
notice  of  an  intent  to  exercise  its  rights 
under  section  IV.  paragraph  C.  and  may 
solicit  customers  of  a  terminating 
system  to  purchase  defendants'  services. 
Nothing  in  this  paragraph  shall  impose 
any  express  orimplied  duty  on  the  part 
of  defendants  to  conduct  business  with 
any  person. 

E.  Notwithstanding  the  provisions  of 
section  IV.  paragraphs  C  and  D,  above, 
defendants  may  (1)  refuse  to  terminate 
a  management  agreement,  (2)  exercise, 
maintain,  enforce  or  claim  a  right  of  first 
refusal  to  purchase,  or  (3)  exercise, 
maintain,  enforce  or  claim  a  right  to 
select  the  SMR  infiestructure  equipment 
used  by  a  900  MHz  channel  in  a 
Category  A  City  when,  including  that 
chaimel.  the  defendants  as  a  group 
control  by  license  and  by  management 
agreement,  combined,  thirty  (30)  or 
fewer  900  MHz  chaimels  in  that  city. 
Further,  defendants  may  (1)  refuse  to 
terminate  a  management  agreement.  (2j 
exercise,  maintain,  enforce  or  claim  a 


right  of  first  refusal  to  purchase,  or  (3) 
exercise,  maintain,  enforce  or  claim  a 
right  to  select  the  SMR  infrastructure 
equipment  used  by  a  900  MHz  channel 
in  a  Category  B  Qty  when,  including 
that  channel,  the  defendalits  as  a  group 
oontrol  by  license  and  by  management 
agreement.  coattHoed,  ten  (10)  or  iiewer 
900  MHz  channels  in  that  city. 

F.  Defendants  shall  fully  and 
completely  divest  forty-two  (42)  800 
MHz  chaimels  in  the  Category  C  City  to 
a  person  or  persons  approved  by  the 
plaintiff.  Defendants  shall  have  the  full 
discretion  to  designate  the  frequencies 
to  be  divested.  The  divestitures  required 
by  this  para^ph  shall  be  contingent 
upon  closing  of  the  transaction 
contemplated  by  the  letter  of  intent 
between  Nextel  and  Dial  Page,  Inc., 
dated  August  5. 1994. 

G.  Defendants  are  enjoined  and 
restrained  fivm  entering  into  new 
management  agreements  for  900  MHz 
channels  in  any  Category  A  or  Category 
B  Cities,  except  to  channels  owned  or 
managed  by  defendants  as  of  August  4. 
1994.  without  the  prior  written 
permission  of  plaintiff.  Defendants  are 
further  enjoined  and  restrained  from 
holding  or  acquiring,  either  directly  or 
indirectly,  more  than  a  five  percent 
ownership  interest  in  any  corporation  or 
entity  that  itself  owns,  controls,  or 
manages,  either  directly  or  indirectly. 
900  MHz  channels  in  any  Category  A  or 
B  Cities  without  the  prior  written 
permission  of  the  plaintiff  unless  the 
corporation's  or  entity's  ownership, 
control  or  management  of  900  MHz 
channels  in  combination  with  that  of 
defiendants  is  less  than  or  equal  to  thirty 
(30}  900  MHz  channels  if  a  Category  A 
city  and  ten  (10)  900  MHz  channels  if 

a  Category  B  city. 

H.  For  purposes  of  complying  with 
the  provisions  of  section  IV.  paragraphs 
A  through  F.  defendants  shall  share 
informatioQ  and  enter  agreements  to  the 
extent  reasonably  necessary  to  effect  the 
allocation  between  them  with  respect  to 
900  MHz  channels  they  will  continue  to 
license  luider  the  relevant  number  limit. 

I.  Defendants  shall  take  all  reasonable 
steps  to  complete  the  required 
divestitures  no  later  than  180  days  after 
entry  of  this  Final  Jw^ment.  Defendants 
shall  provide  plaintiff  notice  when  the 
divestitures  have  been  completed  in 
accordance  with  the  terms  of  this  Final 
Judgment  with  respect  to  each  city.  In 
its  sole  discretion,  plaintiff  may  extend 
the  date  by  which  defendants  are 
required  to  divest  ri^ts  in  900  MHz 
frequencies;  provided  however,  that 
plaintiff  shall  extead  the  divestiture 
period  to  acoonnnodate  proceedings  by 
the  Federal  Conununications 


Commissirai  with  respect  to  the  transfer 
of  any  divested  license. 

J.  Until  the  divestitures  required  by 
this  Final  Judgment  have  been 
accompiidied.  defendants  shall  refrain 
from  taking  any  action  that  would 
jeopardize  the  economic  viability  of 
properties  to  be  divested. 


Agent 

A.  If  defendants  have  not  completed 
the  required  divestitures  within  180 
days  of  entry  of  this  Fmal  Judgment,  the 
Court  shall,  upon  application  of  the 
plaintiff,  appoint  an  agent  to  effect  the 
mandated  sales.  After  the  agent's 
appointment  becomes  effective, 
defendants  immediately  shall  identify 
specific  frequencies  to  be  divested. 
TTiereafter,  only  the  agent,  and  not  the 
defendants,  shall  have  the  right  to  sell 
excess  licensed  channels.  The  agent 
shall  have  the  power  and  authority  to 
effectuate  the  mandated  sales  at  sudi 
price  and  on  such  terms  as  are  then 
obtainable  by  the  agent,  to  a  purchaser 
acceptable  to  the  plaintiff,  subject  to  the 
provisions  of  this  Final  Judgment.  The 
agent  shall  have  such  other  powers  as 
the  Court  deems  appropriate. 
Defendants  shall  use  all  reasonable 
efforts  to  assist  the  agent  in 
accomplishing  the  required  sales. 
Defendants  shall  not  object  to  a  sale  by 
the  agent  on  any  grounds  other  than 
malfeasance.  Any  such  objection  by 
defendants  shall  be  conveyed  to 
plaiiUiff  and  to  the  agent  within  fifteen 
(15)  days  after  the  agent  has  notified 
defendants  of  a  proposed  sale. 

B.  The  agent  snail  be  a  business 
broker  with  experience  and  expertise  in 
the  disposition  of  telecommunications 
properties.  Plaintiff  shall  provide 
defendants  with  the  names  of  not  more 
than  two  nominees  for  the  position  of 
agent  for  the  required  divestiture. 
Defendants  will  notify  plaintiff  within 
five  days  thereafter  whether  either  or 
both  such  nominees  are  acceptable.  If 
either  or  both  of  such  nominees  are 
acceptable  to  defendants,  plaintiff  shall 
notify  the  Court  of  the  person  or  pers(ms 
upon  whom  the  parties  have  agreed  and 
the  Coiul  shall  appoint  one  of  the 
nominees  as  agent.  If  neither  of  such 
nominees  is  acceptable  to  defendants, 
defendants  shall  furnish  to  plaintiff 
wdthin  five  days  after  plaintiff  provides 
the  names  of  its  nominees,  written 
notice  of  the  names  and  qualifications  of 
not  more  than  two  aorainees  for  the 
position  of  agent  for  die  required 
divestiture.  Plaintiff  shall  furnish  the 
Couit  the  names  and  qualifications  of  its 
proposed  nominees  and  the  names  and 
qualifications  of  the  nominees  proposed 


by  defeiKlants.  The  Court  may  hear  the 
parties  as  to  the  qualifications  of  the 
nominees  and  shall  appoint  one  of  the 
nomii\ees  as  agent. 

C.  The  agent  shall  serve  at  the  cost 
and  expense  of  defendants,  on  such 
terms  and  conditions  as  the  Court  may 
prescribe,  and  shall  account  for  all 
monies  derived  from  the  sale  of 
channels  and  all  costs  and  expenses  so 
incurred. 

D.  The  agency  shall  have  full  and 
complete  access  to  the  personnel,  books, 
records,  and  facilities  of  the  defendants 
relevant  to  excess  licensed  charmels  and 
the  defendants  shall  develop  such 
financial  or  other  information  relevant 
to  the  channels  to  be  sold  as  the  agent 
may  request.  Defendants  shall  take  no 
action  to  interfere  with  or  impede  the 
agent's  accomplishment  of  the  sale  and 
shall  use  their  best  efforts  to  assist  the 
agent  in  accomplishing  the  required 
sale. 

E.  After  his  or  her  appointment,  the 
agent  shall  file  monthly  reports  with  the 
parties  and  the  Court  setting  forth  the 
agents'  effbils  to  accomplish 
divestitures  contemplated  under  this 
Final  Judgment.  U  the  agent  has  not 
accomplished  such  divestitures  within 
six  months  after  the  agent's 
appointment,  the  agent  shall  thereupon 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  agent's  efforts  to 
accomplish  the  required  divestitures,  (2) 
the  reasons,  in  the  agent's  judgment, 
why  the  required  divestitures  have  not 
been  accomplished,  and  (3)  the  agent's 
recommendations.  The  agent  at  the 
same  time  shall  furnish  such  report  to 
the  parties,  who  shall  each  have  the 
right  to  be  heard  and  to  make  additional 
recommendations.  The  Court  thereafter 
shall  enter  such  orders  as  it  shall  deem 
appropriate  to  carry  out  the  purpose  of 
the  agency,  which  shall  include,  if 
necessary,  extending  the  term  cf  the 
agency  and  the  term  of  the  agent's 
appointment. 

VI 

Sanctions 

Nothing  in  this  Final  Judgment  shall 
bar  the  United  Stales  from  seeking,  or 
the  Court  frt>m  imposing,  against 
defendants  or  any  person  any  relief 
available  umder  any  applicable 
provision  of  law. 

vn 

Plaintiff  Access 

A.  To  detennine  or  secure  compUance 
with  this  Final  Judgment  and  for  no 
other  purpose,  duly  authorized 
representatives  of  the  plaintiff  shall, 
upcm  written  request  «rf  the  Assistant 
Attorney  General  in  charge  of  the 
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Antitrust  Division,  and  on  reasonable 
notice  to  defendants,  be  permitted: 

1.  access  during  defendant's  office 
hours  to  inspect  and  copy  ail  records 
and  documents  in  their  possession  or 
control  relating  to  any  matters  contained 
in  this  Final  Judgment;  and 

2.  to  interview  defendants'  ofHcers. 
employees,  trustees,  or  agents,  who  may 
have  counsel  present,  regarding  such 
matters.  The  interviews  shall  be  subject 
to  defendants'  reasonable  convenience 
and  without  restraint  or  interference 
from  defendants. 

B.  Upon  written  request  of  the 
Assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  defendants  shall 
submit  such  written  reports,  under  oath 
if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
judgment  as  may  be  reasonably 
requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  VII  shall  be  divulged  by  plaintiff 
to  any  person  other  than  a  duly 
authorized  representative  of  the 
executive  branch  of  the  United  States  or 
a  duly  authorized  representative  of  the 
Federal  Communications  Commission, 
except  in  the  course  of  legal  proceedings 
to  which  the  United  States  is  a  party,  or 
for  the  purpose  of  securing  compliance 
with  this  Final  Judgment,  or  as 
otherwise  required  by  law. 

vni 

Further  Elements  of  Decree 

A.  Defendants  shall  provide  each 
licensee  subject  to  a  management 
agreement  with  a  copy  of  this  Final 
Judgment  and  notice  of  their  rights 
under  this  Final  Judgment  in  a  form 
approved  by  plaintiff  within  seven  days 
of  the  date  this  Final  Judgment  is 
entered. 

B.  This  Final  Judgment  resolves  issues 
with  respect  to:  (1)  defendants' 
consummated  and  proposed 
acquisitions  of  800  MHz  channels  in  the 
continental  United  States  and  Canada; 
(2)  proposed  mergers  and  acquisitions 
between  Nextel,  OneComm  Corporation 
and  Dial  Page,  Inc.;  and  (3)  agreements 
between  and  among  the  defendants  as  of 
August  4. 1994  with  respect  to  the 
financing  and  construction  of  SMR 
systems.  Nothing  in  this  Final 
Judgment,  expressly  or  by  implication, 
is  intended  to  affect  defendants' 
activities  except  as  specifically  required 
herein. 

C.  This  Final  Judgment  shall  expire 
ten  years  from  the  date  of  entry. 

D.  Jurisdiction  is  retained  by  this 
Court  for  the  purpose  of  enabling  any  of 
the  partieik  to  this  Final  Judgment  to 
apply  to  this  Court  at  any  time  for 


further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 
or  terminate  any  of  its  provisions,  to 
enforce  compliance,  and  to  publish 
violations  of  its  provisions. 

E.  Five  years  «ifter  the  entry  of  this 
Final  Judgment,  any  party  to  this  Final 
Judgment  may  seek  modification  of  its 
substantive  terms  and  obligations,  and 
neither  the  absence  of  specific  reference 
to  a  particular  event  in  the  Final 
Judgment,  nor  the  foreseeability  of  such 
an  event  at  the  time  this  Final  Judgment 
was  entered,  shall  preclude  this  Court's 
consideration  of  any  modification 
request. 

The  common  law  applicable  to 
modification  of  final  judgments  is  not 
otherwise  altered. 

F.  Entry  of  this  Final  Judgment  is  in 
the  public  interest. 

bated: 

Unitod  States  District  Judge 

In  the  United  States  District  Court  for 
the  District  of  Columbia 

United  States  of  America.  Plaintiff,  v. 
Motorola.  Inc.  and  Nextel  Communications. 
Inc.  Defendants. 

Case  Number  1 :94CV023  3 1 
Judge:  Thomas  F.  Hogan 
Deck  Type:  Antitrust 
Date  Stamp:  10/27/94 

Competitive  Impact  Statement 

Pursuant  to  Section  2(b)  of  the 
Antitrust  Procedures  and  Penalties  Act 
( "APPA")  or  "Tunney  Act  ").  15  U.S.C. 
16  (bHh),  the  United  States,  submits 
this  Competitive  Impact  Statement 
relating  to  the  proposed  Final  Judgment 
submitted  for  entry  against  Nextel 
Communications,  Inc.  ("Nextel")  and 
Motorola,  Inc.  ("Motorola")  in  this  civil 
antitrust  proceeding. 

I 

Nature  and  Purpose  of  Proceeding 

On  October  27, 1994,  the  United 
States  filed  a  civil  antitrust  complaint, 
under  Section  15  of  the  Clayton  Act,  as 
amended,  15  U.S.C.  25,  against  Nextel 
and  Motorola,  alleging  that  an 
agreement  between  Nextel  and  Motorola 
violates  Section  7  of  the  Clayton  Act,  as 
amended.  15  U.S.C.  18.  That  agreement 
would  transfer  ownership  of  a 
substantial  portion  of  Motorola's 
specialized  mobile  radio  ("SMB") 
business  to  Nextel  and  control  of  most 
of  Motorola's  remaining  SMR  business. 

The  complaint  alleges  that  the  Nextel/ 
Motorola  transactions  are  likely  to 
reduce  competition  substantially  in 
fifteen  (15)  major  cities  in  the  United 
States  in  the  market  for  "trunked  SMR 


services."  SMR  service  is  a  form  of 
dispatch  service  that  enables  a  customer 
to  communicate  with  a  fleet  of  vehicles, 
such  as  delivery  trucks,  repair  trucks 
and  messenger  services.  SMR  service 
also  enables  a  vehicle  to  communicate 
with  another  member  of  the  fleet.  The 
transactions  would  allow  Nextel  to 
control  virtually  all  the  service 
alternatives  available  for  persons  with  a 
need  for  trunked  SMR  services  in  those 
cities  and  increase  the  prices  of  or 
.  reduce  the  quality  of  such  services.  The 
complaint  seeks,  among  other  relief,  to 
enjoin  the  combination  of  Nextel's  and 
Motorola's  trunked  SMR  operations  and 
thereby  to  preserve  competition  in  the 
relevant  markets. 

On  October  27. 1994,  the  United 
States,  Nextel  and  Motorola  filed  a 
Stipulation  by  which  they  consented  to 
the  entry  of  a  proposed  Final  Judgment 
designed  to  eliminate  the 
anticompetitive  effects  of  the 
transactions.  Under  the  proposed  Final 
Judgment,  Nextel  and  Motorola  will 
divest  themselves  of  substantially  all  of 
their  SMR  channels  in  the  900  MHz 
radio  band  and  release  upon  request  of 
the  license  holder  substantially  all  the 
900  MHz  SMR  channels  they  manage  in 
the  cities  of  Boston,  Massachusetts; 
Chicago,  Illinois;  Dallas  and  Houston, 
Texas;  Detroit,  Michigan;  Los  Angeles 
and  San  Francisco,  California;  Miami 
and  Orlando.  Florida;  New  York,  New 
York;  Philadelphia,  Pennsylvania; 
Seattle,  Washington;  and  Washington. 
DC.  In  addition,  Nextel's  and  Motorola's 
ft«edom  in  the  future  to  acquire  900 
MHz  channels  in  these  cities  and  in 
Denver,  Colorado  would  be  significantly 
constrained.  In  Atlanta,  Georgia,  either 
Nextel  or  Motorola  will  sell  42  800  MHz 
channels  to  an  independent  SMR 
service  provider. 

The  United  States,  Nextel  and 
Motorola  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  after  compliance  with  the 
APPA.  unless  the  government 
withdraws  its  consent.  Entry  of  the 
proposed  Final  Judgment  would 
terminate  this  action,  except  that  the 
Court  would  retain  jurisdiction  of 
construe,  modify,  and  enforce  the 
proposed  Final  Judgment  and  to  punish 
violations  of  the  Judgment. 

II 

Facts  Giving  Rise  to  the  Alleged 
Violation 

A.  Product  Market 

SMR  service  is  a  type  of  land  mobile 
communications  service  used  by 
customers  such  as  contractors,  ser\'ice 
companies  and  delivery  services  that 
have  significant  field  operations  and 


need  to  provide  their  personnel  with  the 
ability  to  communicate  directly  with 
each  other,  either  on  a  one-to-one  or 
one-to-many  basis.  This  type  of  service 
is  commonly  refierred  to  as  "dispatch" 
service.  SMR  service  is  provided 
pursuant  to  licenses  granted  by  the 
Federal  Communications  Commission 
in  the  800  MHz  and  900  MHz  radio 
bands.' 

SMR  services  may  be  "conventional" 
or  **trunked."  Conventional  SMR  service 
is  a  method  of  operation  in  which  one 
or  more  radio  frequency  channels  are 
assigned  to  mobile  and  base  stations  on 
a  non-exdusive,  first  come,  first  served, 
basis.  Users  listen  to  hear  if  the  channel 
is  being  used  by  others  and  wait  until 
other  conversations  on  the  channel  are 
completed  before  using  it  themselves. 
Trunked  SMR  service  allows  a  nimiber 
nf  customers  to  share  a  number  of 
rjiannels  by  electronically  assigning  a 
channel  to  a  customer  when  he  or  she 
wishes  to  use  the  system.  Trunked  SMR 
nernce  affords  customers  greater 
privacy  and  more  reliable  channel 
availability  than  conventionally  service. 

SMR  systems  have  historically 
utilized  high-elevation  based  stations  to 
receive  signals  from  transmitting  radios, 
to  allocate  the  signals  among  available 
channels  and  to  transmit  the  enhanced 
signal  to  the  intended  recipients.  In  this 
deployment,  SMR  base  stations  have 
had  a  broad  raoge.  allowing  users  to 
conununicate  within  the  area  of 
broadcast  An  800  MHz  SMR  system 
will  generally  broadcast  throughout  the 
entire  area  of  the  license,  which  covers 
a  raditis  of  35  miles  trom  the  base 
station  transmitter.  A  900  MHz  SMR 
system  w^  cover  a  designated  filing 
area  as  defined  in  52  FR  1302  Qanuary 
12, 1987).  In  contrast,  cellular  telephone 
companies  "reuse"  spectrum  by 
dividing  a  licensed  service  area  into 
"cells"  and  reusing  a  fi^uency  within 
the  same  system.  Several  cells  would 
have  to  be  ueed  to  transmit  a 
commimication  to  reach  a  group  of 
vdiicles;  consequently,  this  method  of 
operation  is  not  well  suited  for  SMR 
customers  who  need  the  capability  of 
sending  frequent,  short  messages  over  a 
broad  area  to  one  or  to  many  recipients. 
Moreover,  the  FCC  prohibits  cellular 
companies  frnm  providing  one-to-many 
dispatch  service. 

The  FCC  initially  allocated  280  800 
MHz  channels  for  tnmked  SMR  service 
in  every  market^  In  1988  the  FCC 


allocated  an  additional  200  900  MHz 
channels  to  trunked  SMR  services  in  50 
major  cities  across  the  country  where 
allocated  BOO  MHz  channels  appeared 
inadequate  to  meet  consumer  demand 
for  SMR  service.  In  a  few  markets  the 
FCC  has  taken  back«ome  900  MHz 
channels  because  of  the  failure  of 
licensees  to  construct  their  systems. 
Recently,  the  FOC  has  announced  plans 
to  auction  the  900  MHz  SMR  spectrum 
it  has  taken  back  and  the  900  MHz 
spectrum  in  markets  where  it  had  not 
previously  been  allocated.  Even  though 
the  mobile  radios  used  on  800  MHz  and 
900  MHz  systems  are  not  compatible 
with  each  other,  800  MHz  and  900  MHz 
systems  provide  interchangeable 
service. 

In  1991  the  FCC  announced  its  intent 
to  allocate  channels  in  the  220  MHz 
bandwidth  for  SMR  services.  The  FCC 
allocated  100  channels  for  non- 
nationwide  tnmked  use  including 
private  systems  and  SMR  systems. 
Initiation  of  SMR  service  in  the  220 
MHz  band,  however,  was  delayed  by 
litigation  which  was  settled  in  March 
1994.  The  delays  led  the  FCC  to  extend 
the  time  holden  of  220  MHz  licenses 
had  to  construct  their  systems  until 
April  4. 1995.  If  the  systems  are  not 
constructed  by  that  date,  the  licenses 
will  revert  to  the  FCC. 

SMR  service  in  the  220  MHz  band 
will  be  a  substitute  for  SMR  services  in 
the  BOO  MHz  and  900  MHz  bands  at 
some  point  in  the  fixture.  At  present, 
however,  the  only  constructed  220  MHz 
SMR  systems  are  in  California.  Systems 
are  pUuined  for,  among  other  cities, 
Atlanta.  Boston.  Chicago.  Dallas. 
Houston,  Los  Angeles,  New  York. 
Philadelphia,  San  Francisco,  and 
Washington  DC.  but  the  scope  of 
expected  implementation  varies  by  city. 
Further,  220  MHz  service  will  require 
some  time  to  gain  commercial 
acceptance,  just  as  800  MHz  and  900 
MHz  services  required  when  they  were 
first  implemented.  As  a  result,  when 
220  MHz  systems  are  constructed,  they 
will  not  adequately  discipline  the 
parties'  control  of  800  MHz  and  900 
MHz  systems  in  the  15  cities. 


■  The  ragnlatioiu  allocating  the  spectrum  and 
govaining  its  oae  are  centained  in  47  CFR  Part  90, 
Subpart  S,  S$  90.eei-fl0.659.  A  similai  service  is 
provided  to  the  220  MHz  band,  as  discussed  below. 

*  More  than  280  800  MHz  channels  »n  currently 
being  used  for  trunkad  SMK-service  in  some  cities 
ttirough  "intercategory  sharing."  Regulations  pennit 


SMK  liceaaees  to  include  in  their  SMR  systems 
unallocated  channels  assigned  to  industrial,  land 
transportation  or  other  private  dispatch  use  in  the 
800  MHz  band  under  certain  conditions.  In 
metropolitan  areas  %rfaan  all  800  MHz  channels 
have  been  allocated,  intercategor}'  sharing  involves 
an  agreement  between  an  SMR  service  provider  and 
a  license  holder  of  a  channel  allocated  to  one  of 
these  other  service  categories.  In  exchange  for 
providing  Iruaked  SMK  service  to  the  industrial  or 
other  lirans— .  tfae  SMS  service  provider  is  able  to 
use  the  remaining  capacity  of  the  channel  in  its 
commercial  SMK  operations.  Most  private  systenu, 
however,  utiliae  vfrtoally  all  of  ttie  capacity  of  their 
chaatteis  and  an  un%HUing  to  participate  in 
inteicate^ory  sharing  atrangemwnts. 


The  product  maiicet  consists  of 
trunked  SMR  service  in  the  800  MHz. 
900  MHz  and  220  MHz  bands. 
Conventional  dispatch  service  is  not  a 
substitute  tor  tnmked  SMR  service 
because  it  affords  lesser  privacy  and 
lower  reliability.  Cellular  telephone 
service  is  not  a  substitute  because  it  is 
significantly  more  expensive  than  SMR 
service,  is  significantly  more  difficult 
for  customers  to  restrict 
communications  to  a  defined  fleet  or 
group,  and  because  it  caimot  be 
provided  on  a  one-to-many  dispatclT 
basis. 

B.  Geographic  Market 

SMR  channels  in  the  800  MHz  band 
are  licensed  by  the  FCC  for  a  35  mile 
radius  frt)m  a  specific  location. 
Subsequent  applicants  for  licenses  may 
apply  for  the  same  channel  if  they 
protect  the  coverage  area  of  the  first 
Ucensee.  Channels  in  the  900  MHz  band 
are  licensed  for  designated  filing  areas, 
which  generally  approximate 
metropolitan  statistical  areas. 

SMR  service  providers  seek  to  place 
their  broadcast  antennas  in  locations 
that  will  afford  their  users  geographic 
coverage  that  will  correspond  to  the  area 
served  by  their  fleet  of  vehicles. 
Consequently,  frequently  used  sites 
include  centrally  located  skyscrapers 
and  mountains  that  shadow 
metropolitan  areas,  sudi  as  Stone 
Motmtain  outside  Atlanta.  Antenna  sites 
are  also  placed  to  ensure  coverage  of 
high  traffic  areas,  particularly 
downtown  areas  and  important  traffic 
arteries. 

The  geographic  markets  consist  of  the 
license  areas  in  which  the  FCC  has 
authorized  the  provision  of  SMR 
service.  In  any  particular  dty.  the 
geographic  market  can  be  considered  to 
include  the  twenty-five  mile  radius  from 
city  center  because  SMR  service 
providers  must  be  able  to  cover  the 
high-traffic  downto%m  area. 

C.  Developments  in  the  600  MHz  Band 

The  FCC's  early  licensing  policies  of 
800  MHz  spectrum  led  to  an  industry  of 
many  small  SMR  service  providers. 
Applicants  could  apply  for  up  to  five 
trunked  channel  pairs  per  market.  To 
retain  channels,  an  SMR  pro\-ider  had  to 
build  its  facilities  within  one  year  and 
meet  certain  loading  requirements. 
Trunked  SMRs  were  required  to  be 
"loaded  "  to  70  radio  units  per  channel 
within  five  years.  Systems  not  meeting 
the  standards  woiUd  have  imloaded 
channels  reassigned  to  applicants  on  a 
waiting  Ust.  Initially,  the  FOC  limited 
radio  equipment  manufacturers,  like 
Motorola,  to  one  20  channel  trunked 
system  nationwide. 
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The  FCC  pennitted  Motorola  and 
others  to  manage  licenses  held  by  other 
persons  in  exchange  for  a  percentage  of 
the  revenues  of  the  operation.  Such 
"Management"  agreements  commonly 
assign  the  managing  company 
responsibility  for  daily  operations,  grant 
the  managing  company  the  right  to 
select  the  type  of  infrastructure 
equipment  to  be  deployed  by  the 
system,  and  grant  the  managing 
company  a  right  of  first  refusal  in  the 
event  the  licensee  receives  an  offer  to 
purchase  the  system.  While  the  FCC 
requires  that  management  agreements 
technically  leave  control  of  the 
operations  in  the  hands  of  the  licensee, 
managing  companies  generally  have 
effective  control  of  the  channels  they 
manage. 

In  the  last  five  years  Nextel  has 
become  the  primary  supplier  of  trunked 
SMR  services  in  the  United  States 
through  its  acquisition  of  dozens  of 
small  SMR  companies,  principally  in 
the  800  MHz  band.  Nextel  has  also 
assumed  responsibility  for  many 
contracts  providing  for  the  management 
of  SMR  licenses  held  by  others. 

Nextel  recently  moved  to  establish  a 
nationwide  presence  in  the  800  MHz 
band  through  its  agreements  of  July  13. 
1994,  to  acquire  OneComm  Corporation, 
which  had  been  accumulating  800  MHz 
spectrum  in  sixteen  Western  states,  and 
of  August  5.  1994  to  acquire  Dial  Page, 
Inc..  which  had  been  accumulating  800 
MHz  spectrum  in  twelve  Southeastern 
states.  As  a  result.  Nextel  controls  far 
more  800  MHz  SMR  channels  in  the 
United  States  than  any  other  company. 
It  also  owns  or  manages  a  large  number 
of  900  MHZ  SMR  channels  in  cities 
across  the  United  States. 

Nextel's  numerous  acquisitions  of  800 
MHz  SMR  service  providers  are  part  of 
a  plan  to  replace  the  currently  deployed 
analog  technologies  in  those  systems 
with  the  new  Motorola  Integrated  Radio 
System  ("MIRS")  digital  technology 
developed  by  Motorola.  The  technology 
will  be  deployed  in  a  multi-site 
configuration,  much  like  that  employed 
by  cellular  services  providers.  Use  of 
digital  technology  and  frequency  re-use 
on  Nextel's  800  MHz  channels  will 
greatly  increase  each  system's  capacity 
and,  Nextel  believes,  allow  it  to 
implement  a  variety  ot  services, 
including  a  more  rehable  and  better 
quality  telephone  interconnect  service 
that  would  compete  with  the  cellular 
providers,  and  to  continue  as  a  dispatch 
service  provider  in  the  market  it  serves. 

Motorola  is  the  second  largest 
provider  of  trunked  SMR  services  in  the 
United  States.  It  owns  or  manages  a 
substantial  number  of  800  MHz  and  900 


MHz  channels  it  has  used  to  provide 
trunked  SMR  services. 

On  August  4.  1994,  Motorola  and 
Nextel  signed  an  agreement  providing 
that  Motorola  would  sell  and  Nextel 
would  buy  Motorola's  800  MHz  SMR 
business,  including  both  owned 
(licensed)  and  managed  channels.  The 
agreement  also  provided  that  Nextel 
would  manage  Motorola's  900  MHz 
SMR  business  for  three  years:  the 
agreement  can  be  renewed  for 
subsequent  periods  of  two  years.  In 
return  for  its  SMR  business.  Motorola 
would  receive  twenty-four  percent 
(24%)  of  Nextel's  voting  securities.  By 
agreements  entered  into  the  same  day. 
Nextel  committed  to  purchase  Motorola 
equipment  for  its  800  MHz  SMR 
business. 

D.  Harm  to  Competition  Resulting  from 
the  Tmnsactions 

The  combination  of  Nextel's  and 
Motorola's  owned  and  managed  800 
MHz  SMR  channels  as  well  as  the 
parties'  owned  and  managed  900  MHz 
channels  would  result  in  Nextel  holding 
virtually  all  of  the  SMR  spectrum  in  the 
markets  of  Atlanta,  Georgia;  Boston. 
Massachusetts;  Chicago.  IlUnois;  Dallas 
and  Houston,  Texas;  Denver.  Colorado; 
Detroit.  Michigan:  Los  Angeles  and  San 
Francisco.  California;  Miami  and 
Orlando,  Florida;  New  York.  NeW  York; 
Philadelphia,  Pennsylvania;  Seattle. 
Washington;  and  Washington.  DC.  As  a 
result  of  the  consolidation,  there  would 
be  few.  if  any,  alternatives  available  to 
SMR  customers  in  those  areas,  and  the 
combined  entity  would  have  the  ability 
to  raise  prices  or  reduce  the  quality  or 
quantity  of  service. 

HI 

Explanation  of  the  Proposed  Final 
ludgment 

The  United  States  brought  this  action 
because  the  effect  of  the  Nextel/ 
Motorola  transactions  may  be 
substantially  to  lessen  competition  in 
trunked  SMR  services  in  the  relevant 
geographic  markets  in  violation  of 
Section  7  of  the  Clayton  Act.  The  risk 
to  competition  posed  by  the  transaction 
would  be  substantially  eliminated  by 
the  relief  provided  in  the  proposed 
Final  Judgment  which  will  ensure  that 
alternative  trunked  SMR  service 
providers  will  be  available  in  all  the 
relevant  geographic  markets. 

Nextel's  planned  acquisition  of 
Motorola's  800  MHz  channels,  following 
its  numerous  acquisitions  of  other  SMR 
ser\'ice  providers,  and  its  planned 
management  of  Motorola's  900  MHz 
SMR  services  would  have  the  effect  of 
eliminating  all  but  a  few  suppliers  of 


tnlnked  SMR  services  in  a  number  of 
cities  in  the  United  States.  In  San 
Francisco,  for  example,  within  25  miles 
of  the  center  of  the  city,  Nextel  currently 
owns  or  manages  approximately  209 
800  MHz  channels  and  42  900  MHz 
channels.  Motorola  is  the  largest 
remaining  provider  of  SMR  services  in 
San  Francisco.  It  owns  or  manages 
approximately  45  800  MHz  channels 
and  12  900  MHz  channels  there.  The 
several  other  providers  of  trunked  SMR 
services  there  currently  hold,  in  total, 
licenses  for  approximately  35  800  MHz 
and  900  MHz  channels  on  which  ihey 
can  provide  trunked  SMR  serx'ice.  While 
SMR  service  providers  in  the  220  MHz 
band  have  not  yet  completed 
construction  of  their  systems, 
approximately  half  of  the  hcensed  220 
MHz  channels  are  likely  to  be  fully 
available  service  alternatives  within  the 
next  two  year.*  Even  allowing  for  entry 
by  220  MHz  operators,  the  resulting 
market  concentration  exceeds  the  levels 
the  Antitrust  Division  has  generally 
found  to  indicate  that  a  transition  may 
be  anticompetitive.'* 

Nextel's  consohdation  of  SMR 
spectrum,  however,  may  enable  it  to 
create  a  third  mobile  telephone  serx-ice 
to  compete  with  established  cellular 
services.  The  result  could  be  a  wider 
variety  of  wireless  services  at  a  lower 
cost  in  the  near  future.  The  Department 
saw  substantial  benefits  to  new 
competition  in  another  market  (the 
cellular  telephone  market)  if  Nextel 
could  obtain  sufficient  capacity  at  800 
MHz  to  enable  it  to  enter  that  market. 
Thus,  the  Department  decided  to  limit 
the  relief  sought  in  this  action  to  the  900 
Mhz  band  (with  the  single  exception  of 
Atlanta). 


'  The  precise  number  of  220  MHz  channels  thai    ' 
will  be  operational  in  any  particular  city  within  the 
next  two  years  cannot  be  determined.  It  is  unlikely 
that  all  allocated  220  MHz  channels  that  have  been 
allocated  for  SMR  services  will  be  constructed  in 
that  time.  However,  even  if  all  allocated  220  MHz 
channels  in  the  fifteen  cities  are  constructed  and 
become  operational  within  the  next  two  years, 
given  the  overwhelming  dominance  of  Nextel,  tnose 
220  MHz  services  and  the  few  independent  800 
MHz  and  900  MHz  services  will  be  inadequate, 
without  more,  to  discipline  Nextel's  serxices. 

••The  Antitrust  Divison's  Horizontal  Merger 
Guidelines  provide  for  the  Division  to  consider  the 
post-merger  concentration  and  the  increase  m 
concentration  resulting  from  a  merger.  The  increase 
in  concentration  is  measured  b>  the  HerHndahl 
Hirschman  Index  which  is  calculated  by  summing 
the  squares  of  the  individual  market  shares  of  all 
the  participants.  The  HHI  thresholds  are  exceeded 
in  each  of  the  15  cities.  Without  considering  the 
affect  of  220  MHz  channels,  the  HHI  is  curreni.y 
greater  than  2200  in  each  city  and  the  transaction 
will  increase  the  HHI  "by  more  than  1400  points.  It 
220  MHz  services  are  included,  the  premerger  HHI 
will  be  more  than  1550  in  each  city  and  the 
transaction  will  increase  the  HHI  by  more  than  boi) 
points. 


MIRS  technology  cannot  be  deployed 
on  900  MHz  spectrum,  and  Nextel's 
ownership  or  control  of  900  MHz 
spectrum  is  not  necessary  to  obtain  the 
benefits  of  new  competition  to  the 
cellular  companies.  Rather,  Nextel's 
ownership  and  management  of  a 
significant  portion  of  900  MHz  spectrum 
in  cities  where  it  will  own  and  manage 
virtually  all  of  the  800  MHz  spectrum 
services  to  enhance  its  power  over 
customers  requiring  trunked  SMR 
services.  Absent  judicial  intervention. 
Nextel  will  be  able  to  raise  prices  and 
reduce  the  quality  or  quantity  of 
services  to  such  customers  and  inhabit 
the  deployment  of  alternative 
technologies. 

The  proposed  Final  Judgment 
preserves  competition  for  trunked  SMR 
customers  by  limiting  the  900  MHz 
spectrum  Nextel  and  Motorola  will  own 
and  control  for  the  next  ten  years. 
Nextel  and  Motorola  together  will  have 
the  power  to  control,  by  license  and  by 
management  agreement,  no  more  than 
30  900  MHz  cfaAnnels  in  Boston. 
Massachusetts:  Chicago,  Illinois;  Dallas 
and  Houston,  Texas;  Los  Angeles  and 
San  Francisco,  California;  Miami  and 
Orlando.  Florida;  New  York,  New  York; 
Philadelphia.  Pennsylvania;  and 
Washington.  DC.;  or  10  900  MHz 
chaimels  in  Detroit,  Michigan  and 
Seattle.  Washington.^  Nextel  and 
Motorola  would  be  permitted  to 
continue  to  own  or  manage  a  limited 
amount  of  spectrum  inflefinitialy 
because:  (1)  Nextel's  deployment  of  its 
800  MHz  digital  mobile  network  will  be 
facilitated  by  its  control  of  a  limited 
number  of  900  MHz  chaimels  to  use  to 
transfer  customers  to  the  new  service; 
(2)  the  number  of  chaimels  required  by 
the  decree  to  be  sold  or  released  will  be 
sufficient  to  permit  the  entry  of  new 
trunked  SMR  service  providers  for 
customers  with  a  need  for  dispatch 
services;  and  (3)  excluding  Motorola 
from  the  900  MHz  band  might  foreclose 
its  experimentation  with  new 
technologies  there. 

Where  Nextel  and  Motorola  together 
currently  own  more  than  the  permitted 
number  of  900  MHz  channels,  the 
proposed  Final  Judgment  requires  that 
the  channels  in  excess  of  the  pennitted 
amount  be  sold  to  a  purchaser  approved 
by  the  plaintiff.  If  they  are  imable  to 
complete  the  sales  within  180  days  of 
the  entry  of  the  Final  Judgment,  upon 
application  by  plaintiff,  the  Court  would 
appoint  an  agent  to  effectuate  the 
mandated  sales. 


The  proposed  Final  Judgment  also 
requires  that  Nextel  and  Motorola 
release  management  agreements  relating 
to  900  MHz  channels  in  affected  cities 
at  the  request  of  the  licensee  unless 
Nextel  and  Motorola  hold  fewer  than  a 
specified  number  of  channels  in  that 
particular  market.* 

Channels  to  be  divested  or  released 
are  defined  as  those  within  25  miles  of 
the  center  point  of  each  relevant  city. 
This  is  to  ensure  that  would-be 
competitors  are  able  to  secure  spectrum 
in  the  central  city  areas  where  spectrum 
is  most  diHicult  to  obtain  and  must  be 
obtained  in  order  to  provide  a 
competitive  service. 

The  proposed  Final  Judgment 
prohibits  Nextel  and  Motorola  from 
acquiring,  either  directly  or  indirectly, 
any  ownership  interest  in  or  entering 
into  new  management  agreements  for 
900  MHz  channels  in  affected  cities 
without  the  plajntiff  s  prior  written 
permission.'  The  Defendants  may, 
however  enter  into  new  management 
agreements  with  respect  to  chantiels 
either  Motorola  or  Nextel  owned  or 
managed  as  of  August  4, 1994,  provided 
that  the  new  agreements  are  subject  to 
section  IV  paragraphs  C  and  D  of  the 
proposed  Final  Judgment.  The  proposed 
Final  Judgment  also  prohibits  the 
pa^es  from  acquiring,  either  directly  or 
indirectly,  more  than  a  five  percent 
ownership  interest  in  any  entity  that 
itself  owns,  controls,  or  manages  900 
MHz  channels  in  those  cities  without 
the  prior  written  permission  of  the 
United  States,  except  that  prior  approval 
will  not  be  required  where  the 
acquisition  of  ownership  will  not  cause 
Motorola's  and  Nextel's  combined 
channel  position  to  exceed  applicable 
thresholds. 

In  Atlanta,  due  to  the  existence  of  a 
viable  purchaser,  the  parties  are 
required  to  divest  42  800  MHz  channels 
to  a  purchaser  or  purchasers  acceptable 
to  plainti^. 

The  United  States.  Nextel  and 
Motorola  have  stipulated  that  the 
proposed  Final  Judgment  may  be 
entered  by  the  Court  at  any  time  after 
compliance  with  the  APPA.  The 


>  Nextel  and  Motorola  would  be  limited  to  a 
combined  10  900  in  Seattle  and  Detroit  because 
those  are  border  cities  where,  by  international 
agreement,  only  half  of  the  available  ^wctnun  may 
be  licensed  by  the  United  States. 


*It  is  possible  that  Nextel  and  Motorola  may 
control  a  greater  number  of  900  MHz  channels  in 
the  relevant  geographic  markets  if  the  licensees  of 
managed  systems  do  not  request  to  be  released  from 
their  management  agreements.  In  any  case,  neither 
Nextel  nor  Motorola  would  be  able  to  preclude  the 
licensees  bom  moving  their  licensed  channels  to 
other  managers,  networks  or  technologies. 

'  Neither  Motorola  nor  Nextel  own  or  manage  any 
900  MHz  spectrum  in  Denver,  Colorado  and  much 
of  the  900  MHz  SMR  channels  there  reverted  to  the 
FCC  because  the  license  holders  did  not  construct 
or  load  the  systems.  The  proposed  Final  )udgmenl 
addresses  the  competitive  problems  in  this  market 
by  limiting  the  amount  of  900  MHz  spectrum  tfa« 
defendants  may  obtain  in  the  future  to  30  channels. 


proposed  Final  Judgment  constitutes  no 
admission  by  either  party  as  to  an  issue 
of  fiact  or  law.  Under  the  provisions  of 
Section  2(e)  of  the  APPA,  entry  of  the 
proposed  Final  Judgment  is  conditioned 
upon  a  determination  by  the  Court  that 
the  proposed  Final  Judgment  is  in  the 
public  interest. 

The  term  of  the  proposed  Final . 
Judgment  is  10  years.  It  provides  that 
the  Court  retains  jurisdiction  over  this 
action,  and  any  party  may  apply  to  the 
Court  for  any  order  necessary  or 
appropriate  for  its  modification, 
interpretation  and  enforcement.  Such  a 
request  will  be  subject  to  common  law 
standards  of  decree  modification  for  five 
years  after  entry  of  the  judgment. 
Thereafter,  a  party  seeking  modification 
may  rely  upon  events  that  were  known 
and  foreseeable  at  the  time  of  entry  of 
the  proposed  Final  Judgment,  provided 
the  grounds  for  modification  at  common 
law  are  otherwise  met.  The  parties 
contemplate  that  a  complete 
extinguishment  of  Motorola's 
relationship  with  Nextel  would  be  a 
significant  changed  circumstance  under 
the  decree. 

IV 

Remedies  Available  to  Potential  Private 
Litigants 

.  Section  4  of  the  Clayton  Act.  1 5 
U.S.C.  §  15.  provides  that  any  person 
who  has  been  injured  as  a  result  of 
conduct  prohibited  by  the  antitrust  laws 
may  bring  suit  in  federal  court  to 
recover  three  times  the  damages  the 
person  has  suffered,  as  vrall  as  costs  and 
reasonable  attorneys  fees.  Entry  of  the 
proposed  Final  Judgment  will  neither 
impair  nor  assist  the  bringing  of  any 
private  antitrust  action  under  the 
Clayton  Act.  Under  the  provisions  of 
Section  S(a)  of  the  Clayton  Act,  15 
U.S.C.  §  16(a),  the  proposed  Final 
Judgment  has  no  prima  facie  effect  in 
any  private  lawsuit  that  may  be  brought 
against  the  defendant. 


Procedures  Available  for  Modification 
of  the  Proposed  Final  Judgment 

The  APPA  provides  a  period  of  at 
least  sixty  (60)  days  preceding  the 
effective  date  of  the  proposed  Final 
Judgment  within  wUch  any  person  may 
submit  to  the  United  States  vsritten 
comments  regarding  the  proposed  Final 
Judgment.  Any  person  who  wishes  to 
comment  should  do  so  vdthin  sixty  (60) 
days  of  the  date  of  publication  of  this 
Competitive  Impact  Statement  in  the 
Federal  Register.  The  United  States  will 
evaluate  the  comments,  determine 
whether  it  should  withdraw  its  consent, 
and  respond  to  the  comments.  The 
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coDunents  and  respons«(s)  of  the  United 
States  wil!  be  Bled  with  the  Court  and 
published  in  the  Federal  Reustcr. 

Written  coninients  should  be 
submitted  to  George  S.  Baranka, 
Attorney.  Communications  and  Finance 
Section.  Antitrust  Division,  U.S. 
Department  of  Justice ,  555  Fourth  Street 
NW..  Room  8104.  Washington.  E)C 
20001. 

VI 

Alternatives  t»  the  Proponed  Final 
Judgment 

As  an  alternative  to  the  proposed 
Final  Judgment,  the  United  States 
considered  litigation  seeking  to  limit  the 
number  of  800  MHz  channels  Nextel 
held  in  each  affected  city.  The  United 
Statea  rt^jected  that  alternative  for  two 
Wiong.  first,  it  is  satisfied  that  the  relief 
it  has  obtained  relating  to  900  MHz 
frequencies  will  adequately  address  the 
harm  to  competition  alleged  in  the 
complaint;  second,  the  Department  did 
not  want  to  inhibit  Nextels  ability  to 
offer  cellular  telapbaiia  service. 

The  United  States  also  considered  the 
desirability  of  requiring  the 
modification  of  the  ancillary  equipment 
agreements  under  which  Nextel  will 
purchase  from  Motorola  infrastructure 
and  subscriber  equipment  to  construct 
its  digital  network.  The  Untied  States 
rejected  that  alternative  because 
Motorola's  equipment  pricing  practices 
are  likely  to  be  constrained  by  those  of 
other  wireless  equipment  suppliers  to 
the  cellular  service  providers  and  to  the 
personal  communications  service 
providers,  which  are  expet:ted  to  be 
soon  authorized  by  the  FCC. 

VU    . 

Standard  of  Review  Under  the  Tunney 
Act  fin-  Proposed  Final  fudgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  are  subject 
to  a  sixty-day  comment  period,  after 
which  the  court  shall  determine 
whether  entry  of  the  proposed  Final 
Judgment  "is  in  the  public  interest."  In 
making  that  determination, 
the  court  may  consider — 

(1)  the  competitive  impact  of  such 
judgment,  including  tennination  of 
alleged  violations,  provisions  for 
enforcement  and  modification,  duration 
or  relief  sought,  anticipated  effects  of 
ahemative  remedies  actually 
considered,  and  any  other 
considerations  bearing  upon  the 
adeouacy  of  such  judgment; 

(2J  the  impact  of  entry  of  such 
judgment  upon  the  public  generally  and 
individuals  alleging  specific  injury  from 
the  \iolations  set  forth  in  the  complaint 


including  consideratkin  of  the  public 
benefit,  if  any.  to  be  derived  from  a 
determination  of  the  issues  at  triaL 

IS  U.S.C  S  16(e)  (emphasis  added).  The 

courts  have  recognized  that  the  term 
"pubhc  interest"  ^takefsl  ni«apiiTg  from 
the  purposes  of  the  regulatory 
legislation."  NAACPversus  Fedinl 
Power  Camm%  425  U.S.  662,  669 
(1976).  Since  the  purpose  of  the 
antitrust  laws  is  to  "preserv(e)  frae  and 
unfettered  competition  as  the  rule  of 
trade."  Northern  Pacific  Reitway  Co. 
versus  United  States,  356  U.S.  1,  4 
(19S8),  the  focus  of  the  "public  interest" 
inquiry  under  the  Tunney  Act  is 
whether  the  proposed  Fir>al  Judgment 
would  serve  the  public  interest  in  free 
and  unfettered  competition.  United 
States  versus  American  Cyon€unid  Co., 
719  F.2d  55«,  565  (2d  Qr.  1983),  cett. 
denied,  465  U.S.  1101  (1984);  United 
States  versus  Waste  Management,  Inc., 
1985-2  Trade  Gas.  1  66.651.  at  63,046 
(D.D.C  1985).  bi  conducting  this 
inquiry,  "the  Court  is  nowhere 
compelled  to  go  to  trial  or  to  engage  in 
extended  proceedings  which  might  have 
the  effect  of  vitiating  the  benefits  of 
prompt  and  less  costly  settlement 
through  the  consent  decree  process."  * 
Rather. 

■bs«nt  a  showing  of  corrupt  failure  of  the 
government  to  discharge  it*  <hity.  the  Court, 
in  making  the  public  laterwt  finding,  should 
*  *  *  carafully  consider  the  expUoations  of 
the  government  in  the  competitive  impact 
statement  «nd  its  response*  to  comments  in 
order  to  determine  whether  thoee 
explanations  are  reasonable  under  Ihe 
circumstances. 

United  States  versiis  Mid-America 
Dairymen.  Inc..  1977-1  Trade  Cas.  1    . 
61.508,  at  71.980  (WD.  Mo.  1977). 

It  is  also  unnecessary  for  the  district 
court  to  "engage  in  an  tmrestricted 
evaluation  of  what  relief  would  best 
serve  the  public."  United  States  versus 
BNS.  Inc..  858  F.2d  456.  462  (9th  Qr. 
1988)  quoting  United  States  versus 
Bechtel  Corp..  648  F.2d  660,  666  (9th 
Cir),  cert  denied.  454  U.S.  1083  (1981). 
Precedent  requires  that 

the  balancing  of  competing  social  and 
political  interests  affected  by  a  firoposed 
antitrust  consent  decree  must  be  left,  in  the 


•t19Cong.  Rbc  24598  (1973).  See  United  Staten 
versus  OIHetlK  Co..  40e  P.  Supp.  713.  715  P.  Mas*. 
1975).  A  "public  inlefv*!"  deterailnation  can  be 
made  properly  on  the  baaia  of  tba  Competitive 
Impact  Statement  and  Rasponta  to  ComzneDta  filed 
punuant  to  the  APPA.  Althongh  tba  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C  S  1ft(f).  thoae  prxxeduies  are  discretionary.  A 
court  need  not  invoke  any  of  them  italaas  it  believes 
thai  the  comments  have  raised  sfpifflcaM  Issues 
and  that  further  piocaedlnp  wouMaidtba  court  In 
reaohring  tfaosa  issues.  See  HJL  Rep.  93-1483.  93rd 
Cons.  2d  Seas.  8-«.  nptintml  in  rr974)  U.S.  Code 
Cong,  a  Ad  Ntws  OUS.  653a 


first  instance,  to  the  disoeliaa  nf  the 
Attorney  Genval.  The  court's  role  in 
protecting  the  pablic  interest  is  one  of 
insuring  that  thegavemmeiit  has  not 
hMached  its  duly  to  the  puMic  ia  consenting 
to  the  decree.  The  csuirt  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  tha  settlement  is  "witkia  the  reaches 
of  the  public  interest"  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree.* 

A  proposed  consent  decree  is  an 
agreement  between  tha  parties  which  is 
reached  after  exhaustive  negotiations 
and  discussions.  Parties  do  not  hastily 
and  thoughtlessly  stipulate  to  a  decree 
because,  in  doing  so.  they 

waive  their  right  to  Utigate  tha  issues 
iavoKed  in  the  case  and  thus  save 
themselves  the  time,  expense,  and  inevitable 
risk  of  litigation.  Nahiraily,  tiie  agreement 
reached  normally  embodies  a  compromise;  In 
exchange  for  the  saving  of  cost  and  the 
eiimfnation  of  risk,  the  parties  each  give  up 
something  they  might  have  won  bed  they 
proceeded  with  the  litigatioa. 

United  States  versus  Armour  6-  Co.,  402 
VS.  673,  681  (1971). 

The  proposed  consent  decree, 
therefore,  shotdd  not  be  reviewed  under 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  fi-ee  competition 
in  the  future.  Court  approval  oi  a  Final 
Judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(Aj 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  *within  the  reaches  of  public  interest.' 
(citations  omitted)." »" 

vni 

Determinative  Documents 

No  documents  were  determinative  in 
the  formulation  of  the  proposed  Final 
Judgments,  Consequently,  the  United 
States  has  not  attached  any  such 
documents  to  the  proposed  Final 
Judgment. 

Respectfully  submitted. 


•  VhHed  States  versus  Bechtei,  646  F.2d  at  666 
(citations  omittocl)  (empkasia  added):  see  Unitt^ 
Status  versus  B.SS.  Inc..  85a  F.2d  at  4C3;  United 
Stales  versus  Nadonai  Broadcasting  Co.,  449  F. 
Supp.  1127.  1143  (CD.  Cal.  1978);  l/ni/ed  Stotes 
versus  Cillrtlc  Co..  406  F.  Supp.  at  718.  See  also 
Uaited  Statet  versus  American  Cyanamid  Co..  719 
F.2d  at  S«&. 

^''United  Slates  versus  American  Tel.  and  Tel 
Co..  552  F.  Supp.  131, 150  (D.D.C',  offd  sub  nam 
Maryland  versus  United  States.  460  U.S.  1001 
(1982)  quoOng  United  States  versus  CUleUe  Co., 
supra,  406  F.  Supp.  at  716;  United  States  versus 
Alcan  Aluminum,  Ltd.  60S  F.  Supp.  619, 822  (W  0 
Ry  198S). 


Dated:  October  27, 1994. 

Anne  K.  Bingaman. 

Assistant  Attorney  General. 

Steven  C  Sunshine. 

Deputy  Assistant  Attorney  General. 

Constance  K.  Robinson. 

Director  of  Opera  tions. 

Jonathan  M.  Rich. 

Assistant  Chief,  Communications  &  Finance 
Section. 

George  S.  Baranko, 

Katherine  E.  Brown, 

J.  FhilipSauntry,Jr.. 

Susanna  M.  Zwerling, 

Attorneys,  U.S.  Department  of  fustice. 

Antitrust  Division.  555  4th  Street,  N.W., 

Washington,  D.C.  20002,  (202)514-5640. 

(FR  Doc.  94-27640  Filed  11-7-94;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Pennit  Applications  Received 
Under  tite  Antarctic  Conservation  Act 
of  1978  (Pub.  L  95-641) 

AQENCV:  National  Science  Foimdation. 
ACTION:  Notice  of  permit  application 
received  under  the  Antarctic 
C:onservation  Act  of  1978.  P.L.  95-541. 

SUMMARY:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Aqt  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  December  1. 1994.  Permit 
applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office.  Room  755, 
Office  of  Polar  Programs.  National 
Science  Foimdation.  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or  (703)  306-1031. 

SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541).  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  of  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties. 


recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
animals  and  certain  geographic  areas 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  application  received  follows: 
1.  Applicant:  David  F.  Parmelee. 
Marjorie  Barrick  Museum  of  Natural 
History,  University  of  Nevada.  P.O. 
Box  454009,  Las  Vegas,  Nevada 
89154-^009— Permit  Application  No. 
95-027. 

Activity  for  Which  Permit  is  Requested 

Taking:  Import  into  the  United  States. 

The  applicant  is  a  former  Principal 
Investigator  with  the  U.S.  Antarctic 
Program  who  had  banded  and 
monitored  numerous  birds  in  the 
Palmer  Station  vicinity  during  the  years 
1972-1985.  repeated  monitoring  of 
these  banded  individuals  yields 
important  scientific  data.  The -applicant 
has  taken  every  opportunity  to  carry  on 
this  monitoring,  including  those  times 
such  as  now  when  traveling  on  cruise 
vessels  as  a  lecturer  on  polar 
conservation  and  biology.  The  applicant 
requests  permission  to  continue 
monitoring  previous  banded 
individuals.  In  addition,  the  applicant 
would  like  to  salvage  up  to  4-10  dead 
birds  each  of  penguins,  albatrosses, 
petrels,  storm-petrels,  diving  petrels, 
sheathbills,  skuas,  gulls  and  terns  and 
import  them  into  the  U.S.  for  scientific 
study  conducted  at  the  Barrick  Museum 
of  Natural  History,  University  of 
Nevada. 

Location 

Antarctic  Peninsula  regions, 
including  An  vers  Island,  the  South 
Shetland  and  South  Orkney  Islands  and 
the  Weddell  Sea  area. 

Dated:  November  20, 1994-December  20. 
1994. 

Nadene  G.  Kennedy. 

Permit  Office,  Office  of  Polar  Programs. 
(FR  Doc.  94-27556  Filed  11-7-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

(Docket  No.  50-390] 

Tennessee  Valley  Authority  Watts  Bar 
Nuclear  Plant,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 


considering  issuance  of  an  extension  of 
the  latest  construction  completion  date 
specified  in  Construction  Permit  No. 
CPPR-91  issued  to  Teimessee  Valley 
Authority  (permittee)  for  Watts  Bar 
Nuclear  Plant  (WBN),  Unit  1.  The 
facility  is  located  at  the  permittee's  site 
on  the  west  bank  of  the  Tennessee  River 
approximately  50  miles  northeast  of 
Chattanooga,  Tennessee. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  extend 
the  latest  construction  completion  date 
of  Construction  Permit  No.  CPPR-91 
fitjm  December  31, 1994.  to  December 
31. 1995.  The  proposed  action  is  in 
response  to  the  permittee's  request 
dated  September  19. 1994. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  construction  and 
modification  of  the  facility  is  not  yet 
fully  completed.  Following  completion 
of  hot  functional  testing,  the  permittee 
conducted-an  extensive  review  of  the 
remaining  scope  of  work  required  to 
complete  the  unit.  The  resulting 
detailed  completion  plan  indicates  fuel 
load  for  the  unit  will  occur  in  the  spring 
of  1995.  The  requested  extension  period 
includes  contingency  in  case  any 
adjustments  to  the  schedule  are  needed. 

The  delays  associated  with  the  above 
efforts  to  ensure  that  WBN  meets 
regulatory  requirements  and  Ucensing 
commitments  make  it  necessary  for  the 
permittee  to  request  an  extension  of  the 
expiration  date  for  Construction  Permit 
No.  CPPR-91  until  December  31. 1995. 

Environmental  Impacts  of  the  Proposed 
Action 

The  environmental  impacts  associated 
with  the  construction  of  the  facility 
have  been  previously  discussed  and 
evaluated  in  the  staff's  Final 
Environmental  Statement  (FES)  issued 
on  November  9, 1972  for  the 
construction  permit  stage  which 
covered  construction  of  both  units.  The 
FES  issued  in  December  1978  for  the 
operating  license  stage  addressed  the 
environmental  impacts  of  construction 
activities  not  addressed  previously.  The 
activities  included:  (1)  construction  of 
the  new  transmission  route  for  the  Watts 
Bar— Volunteer  500  kV  line.  (2) 
construction  of  the  settling  pond  for 
siltation  control  for  construction  runoff 
at  a  different  location  fitim  that 
originally  proposed  in  the  Final 
Enviroiunentd  Statement — Construction 
Permit  (FES-CP).  (3)  the  relocation  of 
the  blowdown  diffuser  fitnn  the 
originally  proposed  site  indicated  in  the 
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FES-CP.  The  staff  addrasswl  tha 
terrestrial  and  aquatic  •nvironmental 
impacta  in  the  Final  Environmental 
Statement— Operating  license  (FES-OL) 
and  concluded  that  the  assaasoent 
presented  in  the  FES-CP  noi^JU  valid. 
The  staff  is  currently  reviewing  updated 
environiuental  information  and  plans  to 
issue  findings  in  a  supplement  to  the 
FES-OL  in  early  1995.  The  construction 
of  Unit  1  is  essentially  100  percent 
complete;  therefore,  most  of  the 
I'ons'trucUoii  impacts  discussed  in  the 
FES  have  already  occurred. 

Since  this  action  ivmild  only  extend 
the  period  of  constructionn.  it  does  not 
involve  impacts  different  from  those 
described  and  analyzed  in  the  original 
environmental  impact  statement.  The 
proposed  extension  will  not  allow  any 
work  to  be  porfomied  that  is  not  already 
allowed  by  the  existing  construction 
permit.  The  extension  will  merely  grant 
the  permittee  more  time  to  complete 
constniction  and  modification  in 
accordance  with  the  previously 
approved  construction  permit.  The 
activities  related  to  the  various 
corractive  activities  will  result  in 
additional  wrorkforce.  being  primarily 
engineering  and  technical  persomiel 
lather  than  construction  personnel.  At 
the  preasnt  time,  this  workforce  is 
basically  dedicated  to  the  completion  of 
Unit  1.  This  previously  increased 
workforce  is  declining  as  the  corrective 
•ctivitiae  are  completed  and  the  unit 
approaches  fuel  loading.  A  large 
percentage  of  the  additional  workforce 
is  contractors  and  consultants  who  do 
not  bve  in  the  area  aad  use  only 
temporary  quarters.  While  the  current 
workforce  level  has  caused  a  temporary, 
increased  demand  for  services  in  the 
community  and  increased  traffic  on 
local  roads,  there  are  no  major  impacts 
due  to  the  arrival  of  workers'  families 
and  ttemands  for  services  necessary  to 
support  permanent  residents  (for 
example,  housing  and  schools). 

BaMd  on  the  foregoing,  the  NRC  staff 
■  has  concluded  that  the  propo.sed  action 
would  have  no  significant 
environmental  impact.  Sir^  this  action 
would  only  extend  the  periqil  of 
construction  activities  described  in  the 
FES.  it  does  not  involve  any  different 
impacts  or  a  significant  change  to  those 
impacts  described  and  analyzed  in  the 
original  environmental  impact 
statement.  Consequently,  an 
environmental  impact  dement 
addressing  the  proposed  action  is  not 
required. 

Alternatives  Considered 

A  possible  alternative  to  the  proposed 
action  would  be  to  deny  the  request. 
Uader  this  ahemative,  the  permittee 


would  not  be  able  to  complete 
construction  of  the  fadhty.  This  woukl 
result  in  denial  of  the  benefit  of  power 
production.  This  option  would  not 
eliminate  the  environroental  impacts  of 
constriiction  already  incurred. 

If  construction  wen  haltod  and  not 
completed,  site  radms  activities  would 
restore  some  small  areas  to  their  natural 
states.  This  would  be  a  sUght 
enviroiunental  benefit,  but  much 
outweighed  by  the  economic  losses  from 
denial  of  use  of  a  facility  that  is  nearly 
completed.  Therefore,  this  alternative  is 
rejected. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  previously  considered 
in  die  FES  for  Watts  Bar. 

Agencies  and  Persons  Consuhed 

The  NRC  staff  reviewed  the 
permittee's  request  and  applicable 
documents  referenced  therein  that 
support  this  extension.  The  NRC  did  iK>t 
consult  other  agencies  or  persons. 

Finding  of  No  Significant  Impact 

The  Commission  has  determined  not 
to  prepare  an  environmental  hnpact 
statement  for  this  action.  Based  upon 
the  envirormiental  assessment,  the  staff 
concludes  that  this  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  anvirorunent. 

For  details  with  respect  to  this  action, 
see  the  request  for  extension  dated 
September  19.  1994,  which  is  available 
for  public  inspection  at  the  Commission 
Public  Document  Room.  2120  L  Street 
NW.,  Washington,  D.C  and  at  the  Local 
Public  Document  Room,  Chattanooga- 
Hamilton  County  Library,  1001  Broad 
Street.  Chattanooga,  Tennessee  37402. 

Dated  at  Rockviila,  Marylaad  this  31st  day 
of  October  1994. 

For  the  Nuclear  Rogulatory  CommissioB. 

Frederick  J.  Hcbdon. 

Director.  Project  Directorate  11-4,  Division  of 
Reactor  Projects  I/It.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-27612  Filed  11-7-94;  8:45  ami 
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Order  Prohibiting  Involvement  In 
Certain  NRC-Licensed  Activities; 
Effecth/e  Immediately 


Thomas  A.  Nisbet  was  employed  as  a 
Radiographer  for  Western  Industrial  X- 
Ray  Inspection  Company,  inc.  (Licensee 
or  WIX),  Evanston.  Wyoming,  from  May 
1993  to  June  1994,  when  the  WIX 
license  was  suspended.  WDC  is  the 
holder  of  License  No.  49-27356-4)1 
issued  by  the  Nuclear  Regulatory 


Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  Farts  30  and  34.  The 
license  authorizes  the  Licensee  to 
possess  sealed  sources  to  iridium-192  in 
various  radiography  devices  for  use  in 
performing  industrial  radiography  in 
accordance  with  the  conditions  of  the 
license.  The  license  was  suspended  by 
NRC  Order  on  June  16. 1994.  and 
remains  in  suspension  while  a  hearing 
requested  by  the  Licensee  is  pending. 
On  September  27, 1994.  the  NRC  issued 
an  immediately  effective  Order  to  WIX 
to  transfer  material  in  its  possession.  In 
a  provision  that  is  not  effective 
immediately,  the  Order  also  revoked  the 
WU(  license. 

If 

Between  January  and  June  1994,  an 
inspection  (030-32190/94-01)  and  an 
Office  of  Investigations  (OI) 
investigation  (4-9^-049R)  of  licensed 
activities  were  conducted  in  response  to 
allegations  that  Mr.  Thomas  A.  Nisbet, 
a  Radiographer  formerly  employed  by 
WIX,  had  deliberately  allowed  a 
Radiographer's  Assistant  employed  by 
WIX  and  working  with  him,  to  perform 
radiographic  operations  on  |uIy  31, 
1993.  without  supervision,  ana  that  the 
Licensee  deliberately  failed  to  evaluate 
a  July  31,  1993,  potential  overexpwsure 
incident  involving  the  Radiographer's 
Assistant.  IXiring  the  inspection  and 
investigation,  the  Radiographer's 
Assistant  informed  the  inspector  and 
investigator  that  she  and  Mr.  Nisbet 
falsified  a  written  incident  report 
provided  to  their  employer  that 
described  the  cirrumstances  involving 
the  potential  overexposure  incident. 
This  potential  overexposure  incident 
ooctined  as  the  result  of  the 
Radiographer's  Assistant  not  properly 
implementing  radiography  procniures 
while  performing  radiographic 
operations  in  that  she  failed  to  perform 
a  survey  to  verify  that  the  source  was 
returned  to  its  shielded  position  after  a 
radiographic  exposure  was  taken  and 
she  failed  to  lock  the  source  in  the 
exposure  device  prior  to  moving  the 
device. 

Based  on  its  review  of  the  available 
information,  the  NRC  concludes  that 
Mr.  Nisbet  violated  provisions  of  10 
CFR  30.10,  which  prohibits  individuals 
from  deliberately  causing  a  licensee  to 
be  in  noncompliance  with  NRC 
requirenjents  and  from  deliberately 
providing  incomplete  or  inaccurate 
information  to  the  NRC  or  to  a  licensee 
of  the  NRC  which  the  individual  knows 
is  material  in  some  respect  to  the  NRC 
Specifically,  as  discttssed  below  in  more 
detail,  the  NRC  concludes  that :  1)  Mr. 
Nisbet  deliberately  failed  to  provide 
personal  supervision  of.  including  the 


failure  to  Vfatch,  lus  assistant,  while  she 
was  performing  radiograpliic  operations 
on  July  31, 1993.  a  violation  of  10  CFR 
34.44:  and  2)  Mr.  Nisbet  deliberately 
provided  inacciuate  information  to  the 
Radiation  Safety  Officer  for  WIX  about 
the  July  31. 1993,  incident,  a  violation 
of  10  CFR  30.10. 

During  the  inspection  and 
investigation,  Mr.  Nisbet  stated  that  he 
had  allowed  the  Radiographer's 
Assistant  to  perform  radiographic 
operations  without  his  direct 
supervision.  When  questioned.  Mr. 
Nisbet  stated  that  he  knew  that  allowing 
the  Radiographer's  Assistant  to  perform 
radiographic  operations  without  his 
supervision  was  a  violation  of  NRC 
requirements;  however,  during 
subsequent  questioning,  Mr.  Nisbet 
stated  that  he  knew  that  he  was 
responsible  for  the  Radiographer's 
Assistant  but  he  did  not  know  that  he 
had  to  watch  her  perform  radiographic 
operations  100  percent  of  the  time.  Mr. 
Nisbet  stated  that  he  was  performing 
paperwork  in  his  truck  during  the  time 
that  the  Radiographer's  Assistant  was 
potentially  overexposed  while 
performing  radiographic  operations  on 
July  31, 1993.  Mr.  Nisbet  stated  that  his 
written  report  of  the  incident  which  he 
provided  to  the  President  and  Radiation 
Safety  Officer  for  WIX  was  not 
completely  true  in  that  he  did  not 
actually  observe  the  Radiographer's 
Assistant  conduct  radiography  when  the 
incident  occurred. 

During  an  enforcement  conference 
that  was  held  on  August  30, 1994,  Mr. 
Nisbet  stated  that  he  and  other  WIX 
radiographers  had  allowed  their 
assistants  to  perform  radiographic 
operations  without  being  observed  once 
they  were  confident  that  their  assistants 
could  perform  radiographic  operatimis 
without  direct  supervision.  Mr.  Nisbet 
stated  that  this  was  a  common  practice 
and  that  the  WIX  President  and 
Radiation  Safety  Officer,  Mr.  Larry  D. 
Wicks,  had  provided  guidance  to 
conduct  radiography  in  this  manner. 
Mr.  Nisbet  stated  that  he  knew  that 
there  was  an  NRC  regulation  which 
required  radiographers  to  supervise 
radiographer's  assistants,  but  he  did  not 
know  specifically  what  this  supervision 
entailed  and  the  gtiidance  that  he 
received  from  Mr.  Wicks  relative  to  this 
requirement  was  that  he  could  perform 
dark  room  activities  and  complete 
paperwork  while  the  Radiographer's 
Assistant  ctmducted  radiographic 
operations  once  he  was  confident  that 
the  assistant  could  perform  radiography 
without  direct  supervision.  Mr.  Nisbet 
also  stated  that  he  felt  pressiued  to 
allow  the  Radiographer's  Assistant  to 
perform  radiographic  operations 


witiHiut  direct  supervision  or 
observation  in  order  to  meet  the 
schedule  for  accompU^iing  the  number 
of  contractually-specified  daily 
radiographs. 

Although  10  CFR  34.44  is  explicit  that 
personal  supervision  includes  watching 
the  radiogrpaher's  assistant's 
performance  of  operations,  Mr.  Nisbet 
stated  that  he  was  provided  guidance  by 
his  employer  that  is  contrary  to  the 
requirements  to  that  r^ul^tion. 
However,  improper  direction  from 
management  does  not  excttse  failure  to 
comply  with  regulatory  requirements. 

The  following  considerations  raise 
significant  questions  about  Mr.  Nisbet's 
willingness  to  comply  with  the  NRC 
regulation  that  governs  the  supervision 
of  Radiographers' Assistants: 

1.  Mr.  Nisbet  initially  told  the 
investigators  that  he  did  not  watch  the 
Radiographer's  Assistant  operate  the 
exposure  device  for  a  particular  weld 
(three  exposures)  on  July  31, 1993, 
which  he  knew  was  a  violation  of  NRC 
requirements. 

2.  Mr.  Nisbet  initially  told  the 
investigators  that  he  had  told  the 
Radiographer's  Assistant  that  she 
violated  NRC  regulations  when  she 
operated  the  exposure  device  on  Jidy  31, 
1993,  without  him  observing. 

3.  Mr.  Nisbet  falsified  the  wriUen 
rej)ort  that  described  the  Jidy  31, 1993, 
incident  so  that  the  report  indicated  that 
he  was  observing  the  Radiographer's 
Assistant  at  the  time  that  the  potential 
overexposure  of  the  Radiographer's 
Assistant  occurred. 

4.  The  Radiographer's  Assistant  told 
the  investigators  that  she  agreed  to 
falsify  the  incident  r^ort  because, 
knowing  it  was  a  violation  of  NRC 
requirements  for  her  to  perform 
radiographic  operations  without  being 
observed  by  Mr.  Nisbet,  she  beheved 
that  he  would  be  fired  if  Mr.  Wicks 
knew  that  Mr.  Nisbet  was  not 
supervising  her  while  she  was 
performing  radiography. 

Mr.  Nisbet  also  told  NRC  personnel 
during  the  enforcement  conference  that 
he  and  the  Radiographer's  Assistant 
agreed,  at  the  suggestion  of  the 
Radiographer's  Assistant's  spouse,  who 
was  also  a  WIX  radiographer  and 
Assistant  Radiation  Saiiety  Officer,  to 
provide  a  false  account  of  how  the 
potential  overexposure  incident 
occurred.  Mr.  Nisbet  stated  that  the 
Radiographer's  Assistant's  spouse  told 
him  and  the  Radiographer's  Assistant 
that  they  were  likely  to  be  fired  if  they 
told  Mr.  Wicks  what  actually  transpired. 
Upon  ftuther  questioning  by  the  NRC 
personnel  during  the  enforonnent 
conference.  Mr.  Nisbet  stated  tiiat  he 
was  not  coerced  into  falsifying  the 


written  incident  repoct  and  it  was  his 
decision  to  do  so  Mr.  Nisbet  stated  that 
alter  Mr.  Wicks  became  aware  of  what 
actually  occurred,  Mr.  Wicks  told  him 
that  he  would  be  fired  if  a  similar 
incident  occurred  again. 

Based  on  its  review  of  the  evidence 
gathered  during  the  OI  investigation,  as 
well  as  the  information  obtained  during 
the  enforcemrait  ccMiference,  the  NRC 
concludes  that  Mr.  Nisi>ct  deliberately 
failed  to  personally  supervise  the 
Radiographer's  Assistant  while  she 
conducted  radiographic  operations  on 
July  31, 1993,  and  that  Mr.  Nisbet 
deliberately  provided  false  infiormation 
to  the  Licensee  regarding  the  July  31. 
1993  incident. 

Based  on  the  above,  Thomas  A.  Nisbet 
has  engaged  in  deliberate  misconduct 
that  caused  the  Licensee  to  be  in 
violation  of  10  CFR  34.44.  The  NRC 
must  be  able  to  rely  on  the  Licensee  and 
its  employees  to  comply  with  NRC 
requirements,  including  the  requirement 
to  provide  information  and  maintain 
records  that  are  complete  and  accurate 
in  all  material  respects.  Mr.  Nirfjet's 
actions  in  causing  the  Licensee  to 
violate  10  CFR  34.44  have  raised  serious 
doubt  as  to  whether  he  can  be  relied 
upon  to  comply  with  NRC  requirements 
in  the  future. 

Consequfflitly,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  will  be  protected,  if 
Mr.  Nisbet  were  permitted  at  this  time 
to  be  involved  in  NRC-hcensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Thomas 
A.  Nisbet  be  prohitied  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  one  year  from  the  date 
of  this  Order,  and  if  he  is  currently 
involved  with  another  NKC  licensee  in     " 
NRC-licensed  activities,  he  must 
immediately  cease  those  activities,  and 
inform  the  NRC  of  the  name,  address 
and  telephone  number  of  the  employer, 
and  provide  a  copy  of  this  Order  to  the 
employer.  Additionally,  Mr.  Nisbet  is 
required  to  notify  the  NRC  of  his  first 
employment  in  JvlRC-licensed  activities 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202. 
I  find  that  the  significance  of  Mr. 
Nisbet's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections  81. 
161b,  161i,  182  and  186  (^  the  Atomic 
Enei^  Act  of  1854,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
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2  202. 10  CFR  30.10.  and  10  CFR  Part 
34.  FT  IS  HEREBY  ORDERED. 
EFFECTIVE  IMMEDIATELY.  THAT: 

1 .  Thomas  A.  Nisbet  is  pro^bitad  for 
one  year  from  the  date  of  this  Order 
from  engaging  in  NRC-licensed 
activities.  NRC-licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  ^^nted  bv  10  CFR  150.20. 

2.  The  first  time  Mr.  Nisbet  is 
employed  in  NRC-licensed  activities 
following  the  one-year  prohibition,  he 
shall  notify  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  the  Regional  Administrator.  NRC 
Region  IV,  at  least  Gve  days  prior  to  the 
performance  of  licensed  activities  (as 
described  in  1  above).  The  notice  shall 
include  the  name,  address,  and 
telephone  number  of  the  NRC  or 
Agreement  State  licensee  and  the 
location  where  the  licensed  activities 
mil  be  performed.  The  notice  shall 
include  a  statement  of  his  commitment 
to  compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  should  have  conHdence 
that  he  will  now  comply  with 
applicable  NRC  requirements. 

The  Director.  Omce  of  Enforcement, 
may.  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Nisbet  of  good 
cause. 


In  accordance  with  10  CFR  2.202.  Mr. 
Nisbet  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order, 
within  20  days  of  the  date  of  this  Order. 
The  answer  may  consent  to  this  Order. 
Unless  the  answer  consents  to  this 
Order,  the  answer  shall,  in  writing  and 
under  oath  or  affirmation,  specifically 
admit  or  deny  each  allegation  or  charge 
made  in  this  Order  and  shall  set  forth 
the  matters  of  fact  and  law  on  which  Mr. 
Nisbet  or  any  other  person  adversely 
affected  relies  and  the  reasons  as  to  why 
the  Order  should  not  have  been  issued. 
Any  answer  or  request  for  a  hearing 
shall  be  submitted  to  the  Secretary.  U.S. 
Nuclear  Regulatory  Commission,  Attn: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director.  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator. 
NRC  Region  IV,  611  Ryan  Plaza  Drive. 


Suite  400.  Arlington,  Texas  76011,  and 
to  Mr.  Nisbet  if  the  answer  or  hearing 
request  is  by  a  person  other  than  Mr. 
Nisbet.  If  a  person  other  than  Mr.  Nisbet 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  or  her  interest  is  adversely 
affected  by  this  Order  and  shall  address 
the  criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  Mr.  Nisbet 
or  a  person  whose  interest  is  adversely 
affected,  the  Commission  will  issue  an 
Order  designating  the  time  and  place  of 
any  hearing.  If  a  hearing  is  held,  the 
issue  to  be  considered  at  such  hearing 
shall  be  whether  this  Order  should  be 
sustained. 

Pursuant  to  10  CFR  2.202(c)(2)(i).  Mr. 
Nisbet,  or  any  other  person  adversely 
affected  by  this  Order,  may,  in  addition 
to  demanding  a  hearing,  at  the  time  the 
answer  is  filed  or  sooner,  move  the 
presiding  ofTicer  to  set  aside  the 
immediate  effectiveness  of  the  Order  on 
the  ground  that  the  Order,  including  the 
need  for  immediate  effectiveness,  is  not 
based  on  adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  the  provisions  speciRed  in 
Section  TV  above  shall  be  Hnal  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  AN 
ANSWER  OR  A  REQUEST  FOR 
HEARING  SHALL  NOT  STAY  THE 
IMMEDIATE  EFFECTIVENESS  OF  THIS 
ORDER. 

Dated  at  Rockville,  Maryland  this  31st  day 
of  October.  1994. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L.  TboBpaoo.  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards  and  Operations 
Support. 

|FR  Doc.  94-27609  Filed  11-6-94;  8:45  ami 
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Sequoyah  Fuels  Corporation,  Qore, 
OUaltoma;  Consideration  of 
Amandment  to  Sourca  Material 
Ucansa  and  Opportunity  for  Hearing 

Thi%  is  a  notice  to  inform  the  public 
that  the  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuance  of 
an  amendment  to  Source  Material 
License  No.  SUB-1010,  issued  to 
Sequoyah  FueU  Corporation,  at  the 
Sequoyah  Facility.  Gore,  CMdahoma.  The 
licensee  requested  the  amendment  iaa 
letter  dated  October  3, 1994.  to  fully 
implement  the  Groundwater  Intwim 
Measures  Workplan  required  by  the 
Administrative  Order  on  Consent  issued 
by  the  Environmental  Protection 


Agency,  dated  August  3. 1993.  The 
license  amendment  would  permit  the 
plugging  of  specified  groundwater 
monitoring  wells  specified  by  NRC 
license  SUB-1010  that  do  not  produce 
reliable  data,  and  substitute  reliable 
wells  that  are  currently  being  monitored 
in  accordance  with  the  SFC  letter  to  the 
NRC  dated  September  2. 1992. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  application 
for  a  license  amendment  falling  vnthin 
the  scopte  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,"  of  the 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  Part  2 
(54  FR  8269).  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing  in  accordance  with 
§  2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Rmnster  notice. 

llie  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1 J  The  interest  of  the  requestor  in  the 
proceeding: 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  S  2.1205(g); 

(3)  The  requestor's  areas  of  Concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail,  to: 

(1)  The  applicant,  Sequoyah  Fuels 
Corporation,  to  the  attention  of  Mr.  John 
H.  Ellis,  President,  P.O.  Box  610.  Gore. 
OK  74435:  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  Orie 
White  Flint  North.  11555  Rockville 
Pike.  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 


Operations.  U.S.  Nuclear  Regulatory 
Commiaaion,  Washington.  DC  20555. 
Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  NRC's  "bifOTmal  Hearing  Procedures 
for  Adjudications  in  Material  Licensing 
Piooaedings"  in  10  CFR  Part  2.  subpart 
L. 

For  furtlier  details  with  reqaed  to  this 
action,  see  the  application  for 
amendmnU  dated  October  3. 1994, 
which  is  available  for  public  inspection 
at  the  CommisaJCTa'a  Public  Document 
Room,  the  Gelman  Building.  2120  L 
Street.  NW^  Waahingtoo.  DC  20555  and 
at  the  local  puUic  document  room 
located  at  Stanley  Tubbs  hAenArial 
Litewy.  101  E.  Cherokee,  SaUisaw, 
Oklahoma  74955. 

Dated  at  Rockville,  Maiyluid,  diis  2ad  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commmion. 
lohn  H.  Austia, 

Chie/,  Low-Level  Waste  and  DeconuaigsioniMtg 
Projecta  Branch.  DMoon  oj  Watte 
Managtmeut,  Offkx  ofNucUatUateriti 
Safety  and  Safegftatds. 

(PR  Doc.  94-27611  Filed  ll-7-«4;  a:45  am) 


(Pocket  Mo.  8»-«q 

South  CaroHna  Electric  4  Gas  Co; 
South  Carolina  Public  Sarvica 
Authority;  Nolica  of  Conaidaralion  of 
Issuanca  ol  ANMndnMnl  to  FadHty 
Opaiatlng  Ucanaab  Propoaad  No 
Significant  Hacarda  CoMMsration 
OalsnninalHNi,  and  Opportunity  for  a 


The  U.S.  Nuclear  Regulatory 
Commission  (the  Commissi<Hi)  is 
considering  issuance  of  an  amanrffimnt 
to  Facility  Operating  Licenae  No.  50- 
395  issued  to  South  Carolina  Electric  ft 
Gas  Company  (the  licensee)  iior 
operationofthiB  Virgil  C  Summer    ' 
Nuclear  Station,  Unit  No.  1.  located  in 
Fairfield  County.  South  Carolina. 

The  proposed  amendment  would 
relocate  the  Seismic  Monitoring 
Instrumentation  {,SMI)  limiting 
Condition  for  Operation  (LCO). 
Surveillance  Requirements  (SRs),  and 
associated  tables  and  bases  contained  in 
Technical  Specifications  (TS)  section  3/ 
4.3.3.3  to  the  Final  Safety  Analysis 
Report  (FSAR)  or  an  equivalent 
controlled  document  The  change  would 
also  delete  the  requirement  for  a  special 
report  when  a  seismic  instrument  is 
inoperable  for  more  than  30  days. 

Before  issuance  of  the  propoaed 
license  amendment,  the  r.nn>mic«aon 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 


(the  Act)  and  tin  Caniaiissicm's 
re«iati(ns. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92,  this  means  that  c^ration  of  the 
facility  in  accordance  with  the  jm^iosed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  {»«vioualy  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazavds  consideratian.  whkii  is 
presented  briow: 

1.  The  propoaed  Technical 
SpecifkxOion  (TS)  change  does  n€>t 
invohe  a  ugnificant  increase  in  the 
probability  or  consequences  of  an 
accident  pteviousfy  evaluated. 

The  function  of  the  SMI  system  is  to 
reoud  the  motion  and  effect  of  a  «»t«mi^ 
event.  SMI  can  not  initiate  or  mitigate 
a  previously  evaluated  accident. 
Furthermwe,  the  propoaed  TS  chai^  to 
relocate  the  SMI  requirements  from  TS 
to  the  FSAR  Or  equivalent  controlled 
document  is  in  accordance  with  the 
criteria  (specifically  Criterion  1)  for 
determining  those  requirements  that 
may  be  relocated  from  TS  as  defined  by 
the  NRC  in  its  policy  statemrait.  "Final 
Policy  Statement  <m  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors,"  dated  July  22, 1993. 
The  SMI  LCO.  SRs.  and  associated 
tables  and  bases  proposed  far  relocation 
from  TS  will  continue  to  be 
implemented  by  administrative  controls 
that  will  satisfy  the  requirements  of  TS 
section  6  "Administrative  Controls." 
These  requirements  include  a  review  ol 
dianges  to  plant  s)rstems  and  equipment 
and  to  the  applicable  administrative 
controls  in  accordance  with  10  CFR 
50.59. 

Criterion  2  of  the  July  22. 1993.  NRC 
policy  statement  stales,  "A  process 
variable,  design  feature,  or  operating 
restricticm  that  is  an  initial  condition  of 
a  Design  Basis  Accident  or  Transient 
analysis  that  either  assumes  the  £ailure 
of  or  presents  a  challenge  to  the 
integrity  of  a  fission  product  barrier." 
The  SMI  system  does  not  monitor  a 
process  variable  that  is  an  initial 
condition  for  accident  or  transent 
analysis.  Also,  the  SMI  is  not  a  design 
feature  or  an  operating  restriction  that  is 
an  initial  condition  since  it  only 
provides  information  regarding  the 
motion  of  and  the  plant  structure/ 
equipment  response  lo  an  earthquake. 


Tberelore,  the  current  VCSNS  SMITS 
requirements  do  not  meet  Criterion  2  of 
the  July  22, 1993.  NRC  policy  statemeirt. 

Criterion  3  of  the  NRC  policy 
statement  states,  "A  structure,  system, 
or  component  that  is  pavt  of  the  primary 
success  path  and  which  functions  or 
actuates  to  mitigate  a  Design  Basis 
Accident  or  Transient  that  either 
assumes  the  failure  of  w  presents  a 
challei>ge  to  the  integrity  of  a  fission 
product  barriCT."  The  VCSNS  SiA\ 
system  does  not  function  or  actuate  in 
order  to  mitigate  the  consequences  of  a 
Desgn  Basis  Accident  m  Transient 
Therefore,  the  current  VCSNS  SMI  TS 
requirements  do  not  meet  Criterion  3  of 
the  July  22, 1993,  NRC  policy  statement. 

Criterion  4  of  the  NRC  pcmcy 
statement  states,  "A  structure,  syston, 
or  component  whidi  operating 
experioK^  or  probabilistic  safety 
'  assessment  has  shown  to  be  sigm'ficant 
to  public  health  and  safety."  C^>eTating 
experience  has  shown  that  the  VCSNS 
SMI  system  has  no  impact  on  public 
heahh  and  safety  as  defined  by  Xhe  ISHtC 
pobcy  statement.  FurthermOTe,  VCSNS 
specific  probabilistic  risk  assessnmnt 
(PRA)  does  not  credit  the  SMI  system  as 
a  part  of  the  plant  response  to  an 
accident  Therefore,  the  current  VCSNS 
SMI  TS  requirements  do  not  meet 
Criterion  4  of  the  July  22, 1993,  NRC 
policy  statement  for  determining  thoee 
requirements  that  should  remain  in  TS. 

the  proposed  TS  dunge  will 
maintain  the  current  c^wiation. 
maintenance,  testing,  and  system 
operability  controls  for  the  SMI  system. 
Furthermore,  any  future  changes  to  the 
SMI  system  will  be  evaluated  for  the 
effect  of  those  changes  on  system 
reliability  aikd  function  as  required  by 
10  CFR  50.59.  The  SMI  system 
performance  will  not  decrease  due  to 
the  proposed  TS  change  and  the  sjrstem 
will  continue  to  be  administratively 
controlled  in  accordance  with  TS 
section  6  (including  the  requirements  of 
10  CFR  50.59)  thereby  precluding  a 
futtue  decrease  in  SMI  system 
performance/requirements. 

The  current  TS  Secti<m  3.3.3.3.  does 
not  require  plant  diutdown  if  any  SMI 
is  inoperable  and  the  provisions  of  TS 
Section  3.0.3  (i.e.  plant  shutdown)  are 
not  applicable.  Therefore,  the 
inoperability  of  this  system  and  the 
consequences  of  an  accident  while  this 
system  is  inoperable,  were  previously 
considered  as  not  significant  enough  to 
require  a  change  to  the  plant  operating 
conditions. 

Since  the  SMI  system  does  not  meet 
the  criterfs  for  instrumentation  required 
in  TS  oad  since  it  will  continue  to  be 
administratively  controlled  (including 
the  requirements  of  10  CFR  50.59),  the 
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proposed  TS  change  will  not  involve  an 
increase  in  the  prc^bility  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  and 
different  Idnd  of  accident  previously 

•      evaluated. 

The  function  of  the  SMI  system  is  to 
record  the  motion  and  effect  of  a  seismic 
event.  The  proposed  TS  change  to 
relocate  the  SMI  requirements  from  TS 
to  the  FSAR  or  equivalent  controlled 
dociunent  is  in  accordance  with  the 
criteria  for  determining  TS  candidates 
for  relocation  as  defined  by  the  NRC  in 
the  policy  statement,  dated  July  22, 
1993.  The  SMI  system  does  not  monitor 
a  process  variable  that  is  an  iAitial 
condition  for  an  accident  or  transient 
analysis.  The  SMI  is  also  not  a  design 
feature  or  an  operating  restriction  that  is 
an  initial  condition  of  a  Design  Basis 
Accident  or  Transient  analysis  since  it 
only  provides  information  regarding  the 
motion  of  and  the  plant  structure/ 
equipment  response  to  an  earthauake. 

The  proposed  TS  change  to  relocate 
the  TS  requirements  will  not  alter  the 
operation  of  the  plant,  or  the  maimer  in 
which  the  SMI  system  will  perform  its 
function.  Any  future  changes  will 
continue  to  be  administratively 
controlled  in  accordance  with  TS 
section  6,  Including  the  requirements  of 
10  CFR  50.59. 

The  proposed  TS  change  will  not 
impose  new  conditions  or  result  in  new 
types  of  equipment  malfunctions  which 
have  not  been  previously  evaluated. 
Therefore,  the  proposed  TS  change  does 
not  create  the  possibility  of  a  new  or 
different  type  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  TS  change  to  relocate 
the  SMI  requirements  from  TS  is  in 
accordance  with  the  criteria  for 
determining  TS  candidates  for 
relocation  as  defined  by  the  NRC  in  its 
(>olicy  statement,  dated  July  22, 1993. 

Criterion  1  of  the  NRC  final  policy 
statement  states,  "Installed 
instnmientation  that  is  used  to  detect, 
and  indicate  in  the  control  room,  a 
significant  abnormal  degradation  of  the 
reactor  coolant  pressure  boundary."  The 
NRC  policy  statement  explains  that 
".  .  .  This  criterion  is  intended  to 
ensure  that  Technical  Specifications 
control  those  instruments  specifically 
installed  to  detect  excessive  reactor 
coolant  leakage.  This  criterion  should 
not,  however,  be  interpreted  to  include 
instrumentation  to  detect  precursors  to 
reactor  coolant  presstuv  boundary 
leakage  or  mstrumentation  to  identify 


the  source  of  actual  leakage  (e.g.  loose 
parts  monitor,  seismic  instrumentation, 
valve  position  indicators)."  Based  on 
this  NRC  guidance,  the  VCSNS  FSAR, 
and  TS  bases  3/4.3.3.3.  the  SMI  does  not 
"detect  and  indicate  in  the  control 
room,  a  significant  abnormal 
degradation  of  the  reactor  coolant 
pressure  boimdary."  Therefore,  the 
current  VCSNS  SMI  TS  requirements  do 
not  meet  Criterion  1.  Operating 
experience  has  shown  that  the  VCSNS 
SMI  system  has  no  impact  on  public 
health  and  safety  as  defined  by  the  NRC 
policy  statement.  In  addition,  the 
VCSNS  PRA  does  not  credit  the  SMI 
system  as  a  part  of  the  plant  response  to 
accidents. 

The  SMI  LCO,  SRs,  and  associated 
tables  and  bases  proposed  for  relocation 
to  the  FSAR  or  equivalent  controlled 
document  will  continue  to  be  covered 
by  administrative  controls  that  will 
satisfy  the  requirements  of  TS  section  6 
"Administrative  Controls."  Those 
requirements  include  a  review  of  future 
changes  to  the  system  and  applicable 
administrative  controls  in  accordance 
with  the  provisions  of  10  CFR  50.59. 

Accordingly,  based  on  NRC  specific 
guidance,  operating  experience,  and 
continued  imposition  of  administrative 
controls,  the  proposed  TS  change  does 
not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final  ■ 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Conunission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comment  received.  Should  the 
Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 


for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infi«quently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
11545  Rockville  Pike.  Rockville.  MD. 
from  7:30  a.m.  to  4:15  p.m.  Federal 
workdays.  Copies  of  written  comments 
received  may  oe  examined  at  the  NRC 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555. 

The  nling  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  8. 1994.  the  Ucensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to* 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  I*ractice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  E)ocument  Room,  the  Gelman 
Building,  2120  L  Street  NW., 
Washington,  DC  20555  and  at  the  local 
public  document  room  located  at 
Fairfield  County  Library,  Garden  and 
Washington  Streets.  Wiimsboro.  South 
Carolina  29180.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition:  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of  ■ 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  expalin  the  reasons 
why  intervention  should  be  permitted 
with  partictilar  ^ference-to  the 


following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entere<^n  \he  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above.  Not  later 
than  15  days  prior  to  the  first  prehearing 
conference  scheduled  in  the  proceeding, 
a  petitioner  shall  file  a  supplement  to 
the  petition  to  intervene  which  must 
include  a  list  of  the  contentions  which 
are  sought  to  be  litigated  in  the  matter. 
Each  contention  must  consist  of  a 
specific  statement  of  the  issue  of  law  or 
fact  to  be  raised  or  controverted.  In 
addition,  the  petitioner  shall  provide  a 
brief  explanation  of  the  bases  of  the 
contention  and  a  concise  statement  of 
the  alleged  facts  or  expert  opinion 
which  support  the  contention  and  on 
which  the  petitioner  intends  to  rely  in 
proving  the  contention  at  the  hearing. 
The  petitioner  must  also  provide 
references  to  those  specific  sources  and 
documents  of  which  the  petitioner  is 
aware  and  on  which  the  petitioner 
intends  to  rely  to  establish  those  facts  or 
expert  opinion.  Petitioner  must  provide 
sufficient  information  to  show  that 
genuine  dispute  exists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  be  Umited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  ene  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

Ifa  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
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final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involved  no 
significant  hazards  consideration,  the 
Commission  may.  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-fi^  telephone 
call  to  Western  Union  at  l-{800)  248- 
5100  (in  Missouri  l-(800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  WiUiam  H.  Bateman: 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  EX:  20555, 
and  to  Randolph  R.  Mahan,  attorney  for 
the  licensee.  South  Carolina  Electric  & 
Gas  Company,  Post  Office  Box  764, 
Columbia,  South  Carolina  29218. 

Nontimely  filings  of  petitions  for      '^ 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l}(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  October  17, 1994, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW..  Washington,  DC  20555  and 
at  the  local  public  doctunent  room 
located  at  Fairfield  County  Library, 
Garden  and  Washington  Streets, 
Winnsboro,  South  Qunlina  29180. 


Dated  at  Rockville,  Maryland,  this  2nd  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Wunder. 

Project  Manager.  Project  Directorate  U-l. 
Division  of  Reactor  Projects— l/II,  Office  of 
Nuclear  Reactor  Regulation.  ' 
IFR  Doc.  94-27610  Filed  11-7-94;  8:45  am| 
BILCMG  COOE  rSM-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34924;  File  No.  SF)-NYSE- 
94-311 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
New  York  Stock  Exchange,  Inc., 
Relating  to  Amendments  to  Rule  325 

November  1, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  September  13, 
1994,  the  New  York  Stock  Exchange, 
hic.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Hems 
have  been  prepared  by  the  self- 
regulatory  organization.)  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpose  of  this  proposed  rule 
change  is  to  amend  Rule  325  to  reqj|ire 
written  notification  to  the  Exchange 
within  forty-eight  hours  of  significant 
decreases  in  tentative  net  capital  of 
members  and  member  organizations. 
The  text  of  the  proposed  rule  follows 
(italics  reflects  proposed  additions  to 
the  Rules): 

Capital  Requirements  for  Individual 

Members  and  Member  Organizations 
General  Provisions 

Rule  325(a]  Each  member  or  member 
organization  subject  to  Rule  15c3-1 
promulgated  under  the  Securities 
Exchange  Act  of  1934  shall  comply  with 
the  capital  requirements  prescribed 
therein  and  with  the  additional 
reouirements  of  this  Rule  325. 

(b)(J)  Each  member  or  member 
organization  subject  to  this  Rule  shall 
forthwith  notify  the  Exchange  if  his  or 
its  net  capital  after  deduction  of  all 


'  On  October  27, 1994,  the  NYSE  filed  an 
amendment  clarifying  the  tenn  "tentative  net 
capital."  The  amendment  also  referenced  Rule 
15c3-l  under  the  Act. 
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capital  Mrithdrawals  inrluding 
maturities,  if  any  scheduled  duriog  the 
next  six  months,  falls  twlow  the 
pertinent  percentage  indicated  below: 

1.  If  the  net  capital  minimum  dollar 
amount  requirement  is  applicable — 150 
percent  thereof  or  some  greater 
percentage  as  may  from  time  to  time  be 
designated  by  the  Exchange,  or 

2.  If  the  ratio  of  aggregate 
indebtedness  to  net  capital  is 
applicable— 10  percent  of  aggregate 
indebtedness,  or 

3.  If  the  alternative  net  capital 
requirement  percentage  is  applicable, 
the  greater  of  5%  of  the  aggregate  debit 
items  in  the  Formula  for  Determination 
of  Reserve  Requirements  for  Brokers  and 
Dealers  under  SEC  Rule  15c3-3.  or.  if 
registered  as  a  Futures  Commission 
Merchant,  7%  of  the  funds  required  to 
be  segregated  pursuant  to  the 
Commodity  Exchange  Act  and  the 
regulations  thereunder. 

(2)  Each  member  or  member 
organization  shall  within  forty-eight 
hours  notify  the  Exchange,  in  writing, 
whenever  tentative  net  capital  (net 
capital  before  application  of  haircuts 
and  undue  concentration  charges),  as 
computed  under  Securities  Exchange 
Act  Rule  15c3-l  has  declined  20%  or 
more  from  the  amount  reported  in  the 
most  recent  FOCUS  Report  with  the 
Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Role 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  ptupose  of 
and  lysis  for  the  proposed  rule  change 
and  oiscussed  any  comments  it  received 
on  the  {Htjposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  spedfied  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A.  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  proposed  rule  change  concerns 
an  amendment  to  Rule  325  that  requires 
members  and  member  organizations  to 
provide  written  notification  to  the 
Exchange  witiiin  forty-ei^t  hours  if 
tentative  net  capital  (net  capital  before 
application  of  haircuts  and  undue 
concentration  charges)  has  declined 
20%  or  more  from  the  amount  reported 
in  the  most  recent  FOCUS  Report  filed 
with  the  Exchange. 


Currently,  some  member 
organizations  (e4f..  broker-dealers  that 
carry  customer  accounts)  file  financial 
reports  on  a  monthly  basis  and  other 
member  organizations  file  on  a  quarterly 
basis.  In  both  instances,  the  filing  dates 
are  several  weeks  after  the  date  that  the 
Hnancial  information  in  the  reports  is 
prepared. 

Consequently,  the  Exchange  believes 
that  there  is  a  need  for  monitoring  of 
significant  changes  in  an  organization's 
fmancial  condition  between  the 
reporting  dates  through  a  requirement 
for  more  immediate  notification  of 
significant  declines  in  tentative  net 
capital. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  mth  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
in  that  it  protects  investors  and  the 
public  interest  by  ensuring  that  member 
organizations  comply  with  certain 
prescribed  minimum  financial 
standards. 

The  proposed  change  is  also 
consistent  with  Section  6(c)(3)(A)  of  the 
Act  which  permits  a  national  securities 
exchange  to  condition  the  membership 
of  a  broker  or  dealer  that  does  not  meet 
such  standards  of  financial 
responsibihty  as  are  prescribed  by  the 
rules  of  the  Exchange. 

B.  Self-Regulatory  Organization's 
Statement  oa  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  conunents  on  the 
proposed  rule  change. 

III.  Date  of  EfTiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Coounission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  fiiKls  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


rV.  SoBciUtiaa  afCaiBraents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchanee 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  commission's  Public  Reference 
Section.  450  Fifth  Street,  NW. . 
Washington.  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  NYSE.  All  submissions 
should  refer  to  File  No.  SR-NYSE-94- 
31  and  should  be  submitted  by 
November  29, 1994. 

For  the  Conunission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margarat  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  94-27563  Filed  11-7-94;  8:45  am] 
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[Release  No.  34-34925;  Intemaiional  Sartss 
No.  738;  File  No.  SR-Phlx-04-t«] 

Self-Ragulatory  Organizations;  Ordar 
Granting  Approval  of  a  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.,  Relating  to  Customized 
Foreign  Currency  Options 

November  1, 1994. 

I.  IntroductaoB 

On  April  12, 1994.  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),*  and  Rule  19t>-4 
theretinder,'  a  proposed  rule  change  to 
provide  for  the  listing  and  trading  of 
customized  foreign  currency  options 
("FCOs"),  ^wcifically,  customized 
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inverse  FCOs  ("Customized  Inverses")  ^ 
and  customized  cross-rate  FCOs 
("Customized  Cross-Rates"). 
(Customized  Inverses.  Customized 
Cross-Rates,  and  Customized  Strikes  (as 
defined  herein)  are  collectively  referred 
to  as  "Customized  FCOs".)  Notice  of  the 
proposed  rule  change  appeared  in  the 
Federal  Register  on  )uiy  12. 1994.4  Nq 
comment  letters  were  received  on  the 
proposed  rule  change.  The  Exchange 
subsequently  filed  Amendment  No.  1  to 
the  proposal  on  August  15. 1994,* 
Amendment  No.  2  on  September  20, 
1994.«  and  Amendment  No.  3  on 
November  1, 1994.'  This  order  approves 
the  Exchange's  proposal,  as  amended. . 

n.  Description  of  the  Proposal 

Piirsuant  to  the  proposed  rule  chsmge, 
the  Exchange  will  be  able  to  offer  the 
ability  for  its  participants  to  trade:  (1) 
Customized  Strikes  on  any  of  the 
existing  eight  currencies  on  which  the 
Exchange  presently  lists  FtXte,  i.e.,  the 
British  pound.  Swiss  frank,  French 
■franc.  Deutsche  mark.  Japanese  yen, 
Australian  dollar,  Canadian  dollar,  and 


>  IS  U.S.C  78a(bHll  (IMS). 
'  17  CFR  2«0.19b-4  (ISSZ). 


'  See  infra  Section  n.A  (Characteristics  of 
Customized  FCOs). 

*  See  Securities  Exchange  Act  Release  No.  34308 
Uuly  S.  1994),  S9FR  3S5S1  (July  12, 1994). 

>  In  Amendment  No.  1  the  Exchange  proposed 
several  substantive  and  clarifying  amendments  to 
the  proposed  rule  change.  See  Letter  from  Michele 
Weisbeum,  Associate  General  Counsel,  Phlx.  to 
Michael  Walinskas,  Branch  Chief,  OfHce  of  Market 
Supervision  ("OMS"),  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  August 
12, 1994. 

*The  Exchange  previously  submitted  a  proposed 
rule  change  to  list  and  trade  FX^Os  with  customized 
strike  prices  ("Customized  Strikes").  Customized 
Strikes  will  provide  FCO  traders  and  their 
customers  with  the  ability,  within  certain  liniits,  to 
trade  an  FCO  with  any  exercise  price  it  chooses  on 
a  specific  Approved  Currency  (as  defined  herein) 
even  if  that  price  does  not  correspond  to  an  exercise 
price  of  a  listed  non-Customized  FCO.  See 
Securities  Exchange  Act  Release  No.  33959  (April 
25, 1994),  59  FR  22698  (May  2,  1994)  ("File  No.  SR- 
Phbc-94-11").  Because  of  the  overlap  between  that 
proposal  and  the  current  proposal,  the  Exchange 
withdrew  File  No.  SR-Phlx-94-11  and,  in 
Amendment  No.  2,  the  Exchange  incorporated  the 
subeUnce  of  File  No.  SR-Phlx-94-11,  as  amended 
and  supplemented,  into  the  current  proposed  rule 
change.  In  Amendment  No.  2,  the  Exchange  also 
established  how  bids  and  offers  for  Customized 
FCOs  will  be  expressed  pursuant  to  Phlx  Rule  1033, 
and  the  minimum  fractional  changes  that  will  be 
applicable  to  Customized  FCOs  pursuant  to  Phlx 
Rule  1034.  See  Letter  from  Michele  Weisbaum. 
Associate  General  Counsel.  Phlx,  to  Michael 
Walinskas,  Branch  Chief,  OMS,  Division, 
Commission,  dated  September  20, 1994. 

'  Amendment  No.  3  incorporates  the  substance  of 
and  withdraws  Amendment  Nos.  1  and  2.  In 
Amendment  No.  3,  the  Exchange  also  proposes 
several  additional  substantive  and  clarifying 
amendments  to  the  proposed  rule  change,  as 
discussed  herein,  that  were  not  contained  in 
Amendment  Nos.  1  and  2.  See  Letter  from  Michele 
Weisbaum,  Associate  General  Counsel.  PhU.  to 
Michael  Walinskas.  Branch  Chief,  OMS.  Division. 
Commission,  dated  Novemt>er  1,  1994 
("Amendment  No.  3"). 


European  Currency  Unit  ("ECU") 
(collectively,  "Approved  Currencies"); 
(2)  Customized  Inverses  on  any 
Approved  Currency;  and  (3)  Customized 
Cross-Rates  on  any  two  Approved 
Currencies.  Additionally,  the  proposed 
rule  change  will  allow  FCO 
participants  *  to  express  quotes  for 
Customized  FCOs  as  a  percentage  of  the 
underlying  currency ,9  in  addition  to  the 
current  method  of  quoting  "regular" 
FCOs  ^°  in  terms  of  the  base  currency '  * 
per  unit  of  the  relevant  underlying 
currency. 

A.  Characteristics  of  Customized  FCOs 

The  characteristics  of  and  prtDcedures 
for  trading  Customized  FCOs  are 
contained  in  new  Phlx  Rule  1069 
(Customized  Foreign  Currency  Options). 
Rule  1069(a)  sets  forth  the  parameters 
applicable  to  Customized  FCOs. 
Specifically,  Customized  Strikes  may  be 
traded  on  any  Approved  Currency,' ^ 
and  Customized  Cross-Rates  may  be 
traded  on  any  two  Approved 
Currencies,  exclusive  of  the  U.S.  dollar. 
The  contract  size  for  Customized  Strikes 
and  Cross-Rates  will  be  the  same  as 
those  for  non-Customized  FCOs  on  the 
same  underlying  Approved  Currency. 

Additionally,  Rule  1069(a)  provides 
for  the  trading  of  Customized  Inverses 
on  any  Approved  Currency. '^  A 
Customized  Inverse  is  a  Customized 
FCO  where  the  underlying  currency  is 
the  U.S.  dollar.  When  trading  a 
Customized  Inverse,  bids  and  offers  will 
be  quoted  in,  and  premium  will  be  paid 
in,  the  base  currency  [i.e..  an  Approved 
Currency  other  than  the  U.S.  dollar), 
and  the  contract  will  be  settled  in  the 
underlying  currency  [i.e.,  U.S. 
dollars).'*  The  contract  size  for  a 
Customized  Inverse  will  be  US$50,000. 


•FCO  participants  include  Exchange  members, 
and  non-members  who  have  beeo  admitted  to  the 
Exchange  as  FCO  participanU.  See  Phlx  Rule  13. 

•The  underlying  currency  is  the  currency  in 
which  an  FCO  settles.  All  non-Customized  FCOs 
currently  traded  on  the  Exchange  settle  in  one  of 
the  Approved  Currencies. 

">The  terms  regular  FCOs  and  non-Customized 
FCOs,  as  used  herein,  refer  to  the  standardized 
FCOs  currently  approved  for  listing  and  trading  by 
the  Exchange. 

"  Presently,  the  base  currency  is  the  currency  in 
which  premiums  are  quoted  and  paid.  For  the 
Exchange's  existing  non-Customized  FCOs  (other 
than  regular  cross-rate  FCOs)  the  base  currency  is 
the  U.S.  dollar. 

■'The  proposal  also  adds  the  U.S.  dollar  lo  list 
of  Approved  Currencies. 

"The  Exchange  also  sometimes  refers  lo 
Customized  Inverses  as  "European-Term" 
Customized  FCOs. 

"As  the  name  suggests,  a  Customized  Inverse 
merely  inverts  the  terms  of  the  Exchange's  non- 
Customized  FCOs  (other  than  the  regular  cross-raie 
FCOs).  For  example,  the  existing  non-Customized 
U.S.  dollar/German  mark  contract  is  quoted  in  the 
base  currency  (cents)  per  unit  of  the  underlying 


Rule  1069(a)  further  provides  an 
alternative  quote  format  for  Customized 
FCOs.  Presently,  the  Exchange's  non- 
Customized  F(X>s  are  quoted  in  terms  of 
the  base  currency  per  unit  of  underlying 
currency,  in  which  case  premium  is 
quoted  and  paid  in  the  base  currency. 
"The  proposal  provides  an  alternative 
quoting  format  whereby  quotes  for 
Customized  FCOs  may  be  quoted  as  a 
percentage  of  the  underlying  currency 
("Percentage  Quoting").  In  Percentage 
Quoting,  the  contract  will  be  quoted  in, 
the  premium  will  be  paid  in,  and  the 
contract  will  settle  in,  the  underlying 
currency. 

Finally.  Rule  1069(a)  provides  that 
Customized  FCOs  (1)  may  be  either  put 
or  call  contracts,  (2)  must  be  European- 
style,>5  (3)  must  have  a  standardized 
expiration  date  as  provided  in  Phbt  Rule 
1000(b)(21).  and  (4)  may  have  any  listed 
or  non-listed  exerciise  price  determined 
by  the  requesting  FCO  participant.'" 

B.  Procedures  for  Trading  Customized 
FCOs 

The  procedures  for  requesting  and 
obtaining  quotes  for  Customized  FCOs 
are  provided  in  Phlx  Rule  1069  (a)  and 
(b).  First,  Rule  1069(a)  provides 
minimum  sizes  for  trades  in  Customized 
FCOs.  Specifically,  (1)  the  minimum 
size  for  an  opening  transaction  in  any 
series  in  which  there  is  no  open  interest 
at  the  time  a  request  for  quote  ("RFQ") 
is  submitted  will  be  300  contracts,  (2) 
the  minimum  size  for  an  opening 
transaction  in  any  series  with  open 
interest  will  be  100  contracts,  and  (3) 
the  minimum  size  for  a  closing 
transaction  will  be  the  lesser  of  100 
contracts  or  the  remaining  number  of 
contracts.  The  minimum  size  for  quotes 
responsive  to  a  RFQ  will  be  the  lesser 
of  100  contracts  or  the  remaining 
number  of  contracts  on  a  closing 
transaction,  provided,  however,  that 
assigned  registered  options  traders 
("ROT")  must  provide  responsive 
quotes  for  at  least  300  contracts  or  the 
number  of  contracts  requested, 
whichever  is  less." 


currency  (marks),  the  premium  is  paid  in  U.S. 
dollars,  and  the  contract  is  settled  in  German  marks. 
In  a  Customized  Inverse  (e.g.,  German  mark/U.S. 
dollar),  the  U.S.  dollar  becomes  the  underiying 
currency  and  the  German  mark  becomes  the  base 
currency.  As  a  result,  when  trading  this  Customized 
Inverse,  the  premium  would  be  quoted  in  German 
marks  per  U.S.  dollar,  the  premium  would  be  paid 
in  German  marks,  and  the  contract  would  be  settled 
in  U.S.  dollars. 

"European-style  options  may  only  be  exercised 
during  a  specified  time  period  immediately  prior  lo 
expiration  of  the  option. 

'"See  Amendment  No.  3,  supra  note  7. 

"Assigned  ROTs  are  not  specifically  required  to 
provide  a  responsive  quote  for  each  RFQ.  The  Phlx 
maintains,  however,  that  an  assigned  ROT  can  be 
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R^le  1069(b)  provides  that  any  PCO 
participant  may  request  a  quote  for  a 
Customized  FCO  from  the  trading 
crowd,  withjthe  characteristics  as 
spsciSed  in  Rule  10e9(a).  The  FRQ  may 
include  the  number  of  contracts  for 
which  the  quote  is  being  requested.**  If 
neither  the  RFQ  nor  any  responsive 
quote  speciHes  the  number  of  contracts 
for  which  it  applies,  responsive  quotes 
will  be  firm  ozdy  for  the  minimum 
transaction  sizes  discussed  above.*" 

Once  a  RFQ  has  been  submitted  and 
disseminated,  all  FCO  participants  will 
be  given  a  reasonable  opportunity  to 
request  a  response  time  period  during 
which  time  any  participant  may  provide 
a  responsive  quote.*"  If  a  response  time 
period  is  requested,  no  trades  may  be 
executed  until  the  response  time  period 
has  elapsed,  provided,  however,  that  if 
two  or  more  assigned  ROTs  provide 
responsive  quotes  prior  to  the  end  of  the 
response  time  period,  at  the  option  of 
the  party  who  submitted  the  RFQ  or  any 
other  FCO  participant,  the  order  may 
trade  at  that  time  either  in  whole  or  in 
part.  2' 

Rule  lOegfb)  further  provides  that 
responsive  quotes  which  become  the 
best  bid  (ofler)  are  entitled  to  participate 
in  resulting  trades  on  a  parity/priority 
basis  in  accordance  with  Rule  1014(h), ^^ 
provided,  however,  that  any  assigned 
ROT  who  previously  responded  with  a 
responsive  quote  which  was  thereafter 
improved  upon  during  the  response 


required  by  •  Floor  Broker  or  Floor  OfHcUl  (each 
as  defirted  in  the  Phlx's  rules),  pursuant  to  Phlx 
Rule  10l4(cl.  to  piovida  ■  responsive  quote  to  a 
party  submitting  a  RFQ.  Se«  Amendment  No.  3. 
supra  not*  7,  and  Phbi  Floor  Procedure  Advice  B- 
I. 

"All  RFQs.  to  addition  to  all  responsive  quotes 
and  completed  tradaa.  will  be  promptly  reported  to 
the  Options  Pric*  Biyuiling  Authority  ("OPKA") 
and  disseminated  as  administrative  text  messages. 
Sn  PhU  Rule  1069(b).  The  Exchange  has 
represented  thai  the  OPRA  has  the  capacity  to.  and 
will,  disseminate  this  information  to  vendors  in  a 
manner  clearly  indicating  the  type  of  Customized 
FCO  involved  (i.e..  Cuslomiiad  Strike.  Cross-Rate, 
or  Inverse),  lb*  quoting  format  (i.e..  either  base 
currency  per  unit  of  underlying  currency  or 
Percentage  Quoting),  and  the  Approved  Currency  in 
which  premiums  are  quoted  and  paid.  Telephone 
conversation  between  Michele  Weisbaum. 
Associate  General  Counael.  Phlx.  and  Brad  Ritler. 
Senior  Couna*!.  OMS.  Division.  Commission,  on 
Oc'ober  n.  1994. 

"W 

*The  Iviigth  of  the  response  time  period  will  be 
Tixed  and  set  by  the  Exchange's  Foreign  Currency 
Options  Committee  and  will  be  within  a  range 
between  one  and  (en  minutes.  Neither  the  party 
submitting  the  RFQ  nor  any  other  FCO  participant 
will  ha**  any  ability  to  adjust  the  length  of  the 
reapona*  pariod.  S«e  Amendment  No.  3.  supra  note 
7. 

"  Responsive  qoolaa  cannot  be  made  speciflc  for 
accaptajica  by  particular  participants.  Id 

"PfaU  Rule  1014(h)  gaoerally  sets  forth  the 
priority  and  parity  niiaa  appiicable  to  PCOs  traded 
ontbePhlk. 


time  period  by  aaodier  participant  is 
entitled  to  participate  on  a  parity  basis 
with  that  other  participant  by 
announcing  immediately  thereafker,  and 
prior  to  the  execution  of  tbe  order,  that 
he  or  she  is  matching  that  best  bid 
(offer).  This  ability  to  matcfa  on  parity  is 
available  to  assigned  ROTs  until  tbe 
execution  of  the  trade  or  the  end  of  the 
response  time  period,  whichever  occurs 
Hrst.*'  When  a  response  time  period  is 
requested,  the  party  submitting  the  RFQ 
may  not  cross  any  portion  of  the  ortjer 
until  after  the  earlier  of  the  end  of  the 
response  time  period,  if  any.  or  the 
receipt  of  responsive  quotes  from  two  or 
more  assigned  ROTs.  An  order  may  be 
executed  after  the  response  time  period 
has  elapsed  regardless  of  how  many 
assigned  ROTs  have  previously 
responded.  After  the  response  time 
period  has  elapsed.  Phlx  Rule  1014(h) 
governs  priority/parity  except  that 
priority  and  parity  obtained  during  the 
response  time  period,  as  discussed 
above,  are  retained  tmless  or  until  the 
best  bid  (offer)  established  during  the 
response  time  period  is  improved.** 

C.  Additional  Rules  Contained  in  Phlx 
Rule  1069 

Rule  1069  also  contains  additional 
rules  applicable  to  the  trading  of 
Customized  FCOs.  Rule  1069(d) 
provides  that  ROTs  must  apply  to  the 
Exchange  in  order  to  obtain  an 
assignment  in  Customized  FCOs  in  one 
or  more  Approved  Currencies.  Further, 
all  ROTs  assigned  to  trade  Customized 
FCOs  are  subject  to  the  general 
obligations  and  restrictions  applicable 
to  ROTs  as  specified  in  Phlx  Rule 
1014{c).2' 

Rule  1069(d)  sets  forth  the  financial 
requirements  for  ROTs  trading 
Customized  FCOs.  Specifically, 
assigned  ROTs  will  be  required  to 
maintain  a  minimum  of  Si  million  in 
net  liquid  assets.  Further,  non-assigned 
ROTs  may  not  execute  transactions  in 
Customized  FCOs  unless  the  non- 


"  See  Amendment  No.  3.  tupn  note  7. 

"  ROTs  will  be  subiect  to  Exchange  disciplinary 
actions  for  failing  to  meet  their  responsibility  of 
making  two-sided  markets  when  requested  to  do  so. 
See  PhU  Rule  1014(c)  and  Phbc  Floor  Procedure 
Advice  B-1.  Additionally.  Phbc  ROTs  an  required 
to  trade  in  person,  and  not  through  the  use  of 
orders,  the  groatar  of  1.000  contracts  or  50%  of  their 
contract  volume  on  the  Exchange  in  each  quarter. 
Also,  at  least  50%  of  a  ROTs  trading  activity  In 
each  quarter  must  be  in  assigned  options.  See  Phlx 
Floor  Procedure  Advice  B-3.  For  purposes  of 
determining  whether  these  trading  requirements 
have  been  satisfied,  trading  in  Customized  FtX)s 
will  be  treeted  the  same  as  non-Customized  PCOs. 
Telephone  conversation  with  Michele  Weisbaum. 
Associate  General  Counsel.  Phbc.  and  Brad  Riner. 
Senior  Counael.  OMS.  Division.  Commission,  on 
OctobOT  20.  t«9«. 


assigned  ROT  has  a  minimum  of 
$250,000  in  net  liquid  assets.  AH  ROTs 
trading  Customized  POOs,  both  assigned 
and  non-assigned  ROTs,  will  be 
required  to  immediately  inform  the 
Exchange's  Examination  Department 
whenever  the  ROT  fails  to  be  in 
compliance  with  these  requirements.^ 

Phbc  Rule  1069(e)  specifies  that  ROTs 
may  not  effect  a  transaction  in 
Customized  FCOs  unless  a  letter  of 
guarantee  has  been  issued  by  a  Phlx 
clearing  member  organization  and  filed 
with  the  Exchange  pursuant  to  Phlx 
Rule  703  specifically  accepting  financial 
responsibility  for  all  Customized  FCO 
transactions  entered  into  by  the  ROT. 
Additionally,  a  ROT  cannot  eng<ige  in 
Customized  FCO  transactions  if  the 
letter  of  guarantee  is  revoked. 

Phlx  Rule  1069(f)  provides  that 
transactions  in  Custcnnized  FCOs  may 
be  effected  during  normal  Exchange 
FCO  trading  hours  on  any  business  day. 
Rule  1069(f)  further  provides  that  there 
will  be  no  trading  rotations  in 
Customized  FCOs.  either  at  the  opening 
or  at  the  close  of  trading. 

Finally,  Rule  1069(j)  provides  that  for 
Customized  Strikes,  the  quote  spuead 
parameters  will  be  twice  those  specified 
in  Phbc  Rule  1014(c)  for  the  relevant 
underlying  Approved  Currency.  The 
rule  further  provides  that  Customized 
Inverses  and  Customized  Cross-Rates 
will  be  exempt  from  quote  spread 
parameters.*' 

D.  Position  and  Exercise  Umitfi 

Phlx  Rule  1001  (Position  Limits)  is 
being  amended  to  provide  position 
limits  for  Customized  FCOs.  Rule  1001 
presently  provides  that  the  position 
limit  for  non-Customized  FCOs  on  a 
particular  Approved  Currency,  other 
than  the  U.S.  dollar,  is  150.000  contracts 
on  the  same  side-of-die-market, 
provided  that  annual  trading  volume  in 
FCOs  on  that  Approved  Currency  is  at 
least  3.500,000  contracts.  In  all  other 
cases,  the  position  limit  for  non- 
Customized  FCOs  is  100.000  contracts 
on  the  same  side-of-the-market.^" 


*•  See  Amendment  No.  3.  supra  note  7.  The 
Exchange  represents  that  this  afTirmative  obligation 
is  being  added  to  supplement  the  Exchange's 
current  surveillance  and  monitoring  procedures 
pursuant  to  which  the  Exchange  monitors 
compliance  with,  among  other  things,  the 
Exchange's  financial  requirements.  Telephone 
conversation  between  Michele  Weisbaum. 
Associate  General  Counsel.  Phlx.  and  Brad  Ritter, 
OSM.  Division.  Commission,  on  October  17,  1994. 

''The  Exchange  will  conduct  a  study  of  the 
markets  for  Customized  inverses  and  Cross-Rates  to 
build  an  historical  pricing  reference  database  on 
which  to  analyze  whether  quotation  parameter  rules 
should  be  imposed  in  the  future  for  these 
Customized  FtXls.  See  Amendment  No  3.  supia 
note  7. 

»Ser  Phlx  Rule  1001.  Commentary  .05(b). 


Customized  FCOs  will  be  sub)ect  to 
these  same  position  limits;  however, 
positions  in  Custoarized  FCOs  will  be 
aggregated  with  positions  in  non- 
Customized  FCOs  and.  in  some  cases, 
with  other  Customized  FCOs. 
Specifically,  Customized  Strikes  will  be 
aggregated  with  positions  in  regular 
FCO  contracts  having  the  same 
underlying  currency.^w  For  Customized 
Inverses,  the  position  limit  applicable  to 
the  base  currency  of  the  Customized 
Inverse  will  apply.  3"  Except  as  provided 
below,  position  limits  applicable  to 
Customized  Cross-Rates  will  be  the 
same  as  position  limits  applicable  to 
regular  cross-rate  FtX)s  pursuant  to  Phlx 
Rule  1001.  Commentary  05.  For 
aggregation  piuposes.  positions  in 
Customized  Cross-Rates  will  be 
aggragated  with  positions  in  regular 
cross-rate  FCOs  and  other  Customized 
Cross-Rates  (1)  with  the  same  base  and 
underljring  currencies  and  (2)  where  the 
base  and  underlying  currencies  are 
reversed.^' 

Additionally,  Phlx  Rule  1001. 
Commentary  .05(c)(4),  provides  that  for 
purposes  of  aggregating  positions.  long 
positions  in  Customized  Inverse  calls, 
short  positions  in  Customized  Inverse 
puts,  short  positions  in  non-Customized 
FCO  calls,  short  positions  in 
Customized  Strike  calls,  long  positions 
in  non-Customized  FCO  puts,  and  long 
positions  in  Customized  Strike  puts  will 
be  aggrgated.  Similarly  long  positions  in 
Customized  Inverse  puts,  short 
positions  in  Customized  Inverse  calls, 
short  positions  in  non-Customized  FCO 
puts,  short  positions  in  Customized 
Strike  puts,  long  positions  in  non- 
Customized  FCO  calls,  and  long 
positions  in  Customized  Strike  calls  will 
be  aggregated.'*  This  is  consistent  with 


"  See  Amendment  No.  3.  supra  note  7. 

'"For  example,  if  the  position  limit  for  the  V.S. 
dcllar/Gennan  mark  non-Customized  FCO  is 
150.000  contracts,  the  position  limit  for  German 
mark/U.S.  dollar  Customized  Inverses  will  aJso  be 
150.000  contracts.  Furthor.  positions  in  U.S.  dollar/ 
German  mark  non-Customized  PCO  contracts  will 
be  aggregated  with  positions  in  German  mark/U.S. 
dollar  Customized  Inverse  contracU  on  tbe  same 
side  of  the  market  In  the  case  of  the  German  mark, 
positions  in  tbe  Exchange's  cash/spot  German  mark 
I^COs  must  also  be  aggregated  with  the  above 
positions  and  with  positions  in  Customized  Strikes 
where  the  German  mark  is  tbe  underlying  currency. 
See  infra  note  32. 

"  For  example,  positions  in  the  German  mark/ 
Japanese  yen  Customized  Cioss-Rate  will  be 
aggregated  with  positions  in  the  oon-Customized 
German  mark/)apanese  yen  contracts  and  with 
positions  in  the  Japanese  yen/German  mark 
Customized  Cross-Rate. 

■'For  example,  tbe  following  positions  related  to 
the  German  mJark  would  be  aggregated  for  purpoees 
of  Rule  1001:  (1)  Long  Inverse  German  markyU.S. 
dollar  calls;  (2)  short  Inveree  German  mark/L'-S. 
dollar  puts;  (3)  short  staodaniiaad  U.&  dollar/ 
German  m^k  calls;  (4)  ahoft  Cuatomizad  Strike  U.S. 
doUar/German  mark  calls;  (5)  long  standardized 


the  aggregation  procedures  currently 
provided  in  Phlx  Rule  1001, 
Commentary  .02,  for  positions  on  the 
same  side  of  the  market. 

Furthermore,  for  purposes  of 
determining  whether  the  3.500,000 
contract  annual  trading  volume  level 
has  been  satisfied  for  purposes  of 
appljang  the  150,000  contract  position 
limit  pursuant  to  Rule  1001, 
Commentary  .05(b),  trading  volume  in 
Customized  FCOs  will  not  be 
considered.  33  Customized  FCOs  will  be 
eligible  for  the  150,000  position  limit 
level  if:  (1)  In  the  case  of  Customized 
Strikes,  non-Customized  FCOs  on  the 
same  imderlying  currency,  when 
considered  alone,  would  be  so  eligible; 
(2)  in  the  case  of  Customized  Inverses, 
if  non-Customized  FCOs  on  the  same 
base  currency,  when  considered  alone, 
would  be  so  eligible;  and  (3)  in  the  case 
of  Customized  Cross-Rates,  if  regular 
cross-rate  FCOs  on  the  same  base  and 
imderlying  currencies,  when  considered 
alone,  would  be  so  eligible.  The  higher 
position  limit  will  not  be  available  for 
Customized  Cross-Rates  where  there  are 
no  regular  cross-rate  FCOs  trading  on 
the  same  or  the  reverse  base  and 
imderlying  currencies. 

Finally,  Rule  1069(i)  provides  that  the 
exercise  limits  set  forth  in  Rule  1002 
applicable  to  non-Customized  FCOs  also 
apply  to  Customized  FCOs.**  Moreover, 
when  Customized  FCOs  are  exercised, 
the  lesser  of  100  contracts  or  the 
remaining  number  of  open  contracts 
must  be  exercised. 

E.  Margin  Requirements  Applicable  to 
Customized  FCOs 

Customized  Inverses  and  Customized 
Strikes  will  be  margined  at  the  same 
levels  as  the  Exchange's  non- 
Customized  FCOs.**  Customized  Cross- 
Rates,  however,  will  be  margined  using 
a  two  tier  system.  Tier  I  will  consist  of 
aU  pairings  of  Approved  Currencies  (not 
involving  the  U.S.  dollar)  whose  daily 
price  changes  have  a  correlation  greater 
than  or  equal  to  .25,  and  Tier  n  will 
consist  of  all  remaining  pairings  of 
Approved  Currencies.  The  initial  and/or 
maintenance  margin  requirements  for 
Customized  Cross^Rates  vtill  be  100%  of 
the  value  of  the  underlying  position 
plus:  (1)  4%  for  Tier  1  Approved 


U.S.  dollar/German  market  puts;  and  (6)  long 
Customized  Strike  U.S.  dollar/German  market  puts. 
In  addition,  poeitions  in  the  Exchange's  ca»hj'spot 
U.&  dollar/German  mark  contract  on  tbe  same  side 
of  the  market  as  tbe  foregoing  positions  must  also 
be  aggregated. 
"See  Amendment  Na  3.  «upra  note  7. 

MSwPWx  Rule  722. 


Currency  pairings;  and  (2)  6%  for  Tier 
II  Approved  Curreixcy  Pairings.^ 

The  Exchange  will  conduct  a  regular 
two-step  review  of  the  margin  levels  for 
Customized  Cross-Rates.  The  first 
review,  to  be  conducted  at  least 
monthly ,3'  will  determine  the 
correlations  between  all  of  the  possible 
combinations  of  Approved  Currencies 
for  the  most  recent  24  month  pteriod.  If 
a  moi^thly  or  any  special  review  reveals 
that  a  combination  of  Approved 
Currencies  should  be  in  another  tier 
based  on  the  correlation  of  those 
Approved  Currencies,  the  change  will 
immediately  be  implemented  and  the 
membership,  the  public,  and  the 
Commission  will  be  promptly  notified. 

The  second  review  will  determine 
whether  the  actual  margin  levels  are 
adequate  to  cover  seven  day  price 
changes  for  all  possible  cross-rate 
combinations  within  a  tier.  Frequency 
distributions  of  seven  day  price 
movements  for  all  currency 
combinations  will  be  reviewed  on  a 
monthly  basis  to  determine  whether  the 
percentage  of  margin  "add-on"  is 
sufficient  to  cover  95%  of  all  instances 
over  the  preceding  two  year  period 
within  the  tier  "group  for  those 
combinations.  If  the  percentage  falls  to 
less  than  95%,  the  Exchange  will  take 
steps  to  increase  the  margin  level  for 
those  pairings  to  one  which  will  cover 
at  least  97.5%  of  all  instances.  If  the 
margin  adequacy  level  is  greater  than 
99%,  tbe  Exchange  will  take  steps  to 
lower  the  margin  requirements  for  those 
pairings  to  one  whidi  will  cover  99%. 
In  no  event,  however,  will  the  initial 
and/or  maintenance  margin  levels  for 
any  pairing  of  Approved  Currencies  be 
reduced  below  the  4%  and  6%  levels 
discussed  above.** 

TTie  OCC  will  clear  and  settle  all 
trades  in  Customized  FCOs.  Because  " 
quotes  in  these  options  will  not  be 
continuously  updated  or  otherwise 
priced  by  the  Exchange,  the  OCC  will 
generate  a  theoretical  price  based  on  the 
prices  and  quotes  of  the  Customized 
FOOs.  prices  of  non-Customized  POO 
series,  and  the  closing  value  of  the 
relevant  underlying  Approved 
Currency.  The  OCC  will  use  this  price 
to  mark  the  Customized  FCO  contracts 
daily  and  calculate  margin 
requirements.*" 


.  "Tbe  minimum  margin  for  Tiers  I  and  D  will  tw 
reduced  by  tbe  amount  by  vrhich  the  position  i* 
out-of-tbe-moaey.  subject  to  a  floor  of  100%  of  the 
value  of  the  underlying  position  plus  V4%  Id. 

"  Tbe  Exchange  also  has  tbe  ability  to  conduct 
more  bequent  reviews  in  tbe  event  erf  major  price 
movements  in  any  of  tbe  underlying  currencies. 

**  See  Amendment  No.  3.  supra  note  7. 

'*See  infra  note  55. 
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F.  Other  Applicable  Exchange  Rules 

The  Phlx  is  also  amending  certain 
other  Exchange  rules  to  accommodate 
the  trading  of  Customized  FCOs.  Several 
of  these  amendments  are  necessary 
because  of  the  fact  that  for  piuposes  of 
trading  Customized  FCOs,  the  U.S. 
dollar  is  now  included  as  an  Approved 
Currency.** 

Other  rule  amendments  are  also 
necessary  in  order  to  incorporate 
Customized  FCOs  into  the  Exchange's 
rules.  First.  Rule  1002  (Exercise  Limits) 
is  being  amended  to  add  a  cross- 
reference  to  Rule  1069  to  specify  that 
when  exercised,  there  is  both  a 
maximum  and  a  minimum  number  of 
Customized  FCOs  that  can  be  exercised 
pursuant  to  the  Rule.**  Second.  Rule 
1014  (Obligations  and  Restrictions 
Applicable  to  SpeciaUsts  and  Registered 
Options  Traders)  is  being  amended  to 
add  a  cross-reference  to  Rule  1069(j)  to 
indicate  that  separate  bid/ask 
differentials  are  applicable  to 
Customized  FCOs.  Third,  Rule  1033 
(Bids  and  Offers — Premium)  and  Rule 
1034  (Minimum  Fractional  Changes)  are 
being  amended  in  order  to  provide  rules 
for  quoting  Customized  Inverses  and 
Cross-Rates  and  for  the  minimum 
fractional  changes  applicable  to 
Customized  Inverses  and  Cross-Rates, 
respectively.  Fourth,  Rule  1047  (Trading 
Rotations,  Halts  and  Suspensions)  is 
being  amended  to  specify  that  there  will 
be  no  trading  rotations  for  Customized 
FCOs.  Additionally,  because  the 
proposed  rule  change  will  alter  language 
in  Rules  1009  (Criteria  for  Underlying 
Stocks)  and  1033  (Bids  and  Offers — 
Premium),  the  Exchange  is  proposing  to 
correct  some  inaccurate  or  redundant 
information  presently  contained  in 
those  rules. 

Furthermore,  except  as  modi  Bed  or 
amended  herein.  Customized  FCOs  will 
be  subject  to  all  Exchange  rules 
applicable  to  non-Customized  FCOs  and 
will  be  subject  to  all  Exchange  rules 
regarding  surveillance  and  sale 
practices.  FinaHy,  unless  sp)ecifically 
exempted,  all  floor  trading  procedures 
will  aiso  apply  to  the  trading  of 
Customized  FCOs. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  nde  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereundec  ^ 

applicable  to  a  national  securities 


exchange,  and,  in  particular,  the 
requirements  of  Sections  6(b)(5)*'  and 
11A*3  of  the  Act.  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  designed  to  provide 
institutional  investors  with  exchange- 
traded  customized  FCOs  that  may  be 
more  suitable  to  their  investment 
needs.** 

Moreover,  consistent  with  Section 
llA  of  the  Act.  the  proposal  should 
encourage  fair  competition  among 
brokers  and  dealers  and  exchange 
markets  by  allowing  the  Phlx  to 
compete  more  effectively  with  the  over- 
the-counter  C'OTC")  derivatives  market 
in  FCOs.  For  instance,  as  noted  by  the 
Phlx.  FCO  market  participants 
traditionally  have  been  able  to 
customize  FCOs  in  the  OTC  derivatives 
market,  designating  many  if  not  all  of 
the  terms  of  the  FCOs.  By  trading  in  the 
OTC  derivatives  market,  however,  these 
users,  who  are  almost  exclusively 
institutional  investors,  do  not  benefit 
from  the  advantages  of  an  organized 
exchange.  These  benefits  include,  but 
are  not  limited  to,  a  centralized  market 
center,  an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  standardized 
contract  specifications,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  the  OCC  that  will 
apply  for  all  Customized  FCOs  traded 
on  the  Exchange.  The  Commission 
believes  that  the  Phlx  proposal  will 
provide  these  benefits  to  investors. 
Accordingly,  the  Conunission  believes 
that  Phlx  proposal  is  a  reasonable 
response  by  the  Exchange  to  meet  the 
demands  of  sophisticated  portfolio 
managers  and  other  institutional 
investors  who  currently  rely 
predominantly  on  the  OTC  derivatives 
market  to  satisfy  their  foreign  currency 
hedging  needs. 


««SMPhb(  RuIm  1000  (Applicability.  Definitions 
•nd  References).  1(X>I  (Position  Limiu).  1000 
(Criteria  for  Underlying  Slocks),  and  1034 
(Minimum  Fractional  Changes). 

«'  See  $upia  Section  ILC  (Additional  Rule* 
Contained  in  Phlx  Rule  10601. 


«  15  U.S.C  78f(b)(5)  (1988). 

«>  15  US.C  78k-l  (1982). 

**  The  Commission  notes  that  iii  many  respects, 
the  Phlx  proposal  to  trade  Customized  FCOs  raises 
many  of  the  same  issues  that  were  raised  and 
addressed  infconnection  with  proposals  by  certain 
of  the  options  exchanges  to  trade  flexible  exchange 
options  on  broad-based  indexes  ("FLEX  Options"). 
See  Securities  Exchange  Act  Release  Nos.  31920 
(February  24.  1993).  58  FR  12280  (March  3.  1993) 
(order  approving  the  trading  of  FLEX  Options  on 
the  sap  100  and  500  stock  Indexes).  32694  (July  29. 

1993)  S%FR  41814  (August  5,  1993)  (order 
approving  the  trading  of  FLEX  Options  on  the 
Russell  2000  stock  index).  32781  (August  20. 1993). 
58  FR  45360  (August  27. 1993)  (order  «pproving  the 
trading  of  FLEX  Optioiis  on  the  Major  Market, 
Institutional,  and  SJtP  MidCap  400  stock  indexes), 
and  34364  (July  13.  1994).  59  FR  36813  (July  19. 

1994)  (order  approving  the  trading  of  FLEX  Options 
on  the  Wilshire  Small  Cap  and  PSE  Technology 
stock  indexes)  (collectively,  "FLEX  Oplioos 
Approval  Orders"). 


A.  Proposed  Framework  for  Trading 
Customized  FCOs 

In  general,  transactions  in  Customized 
FCOs  will  be  subject  to  many  of  the 
same  rules  that  apply  to  non- 
Customized  FCOs  traded  on  the  Phlx.  In 
order  to  provide  investors  with  the 
flexibility  to  designate  terms  of  the 
Customized  FCOs  and  to  accommodate 
the  special  trading  of  Customized  FCOs, 
however,  several  new  rules  will  apply 
solely  to  Customized  FCOs. 

Due  to  the  customized  nature  of  these 
options.  Customized  FCOs  will  not  have 
trading  rotations  at  either  the  opening  or 
closing  of  trading.  In  addition,  the 
auction  process  outlined  above  in 
proposed  Rule  1069  sets  forth  a 
procedure  of  customized  negotiation  for 
those  investors  seeking  particular 
flexibility  in  setting  certain  FCO  terms. 
Accordingly,  the  Phlx  proposed  rules 
specific  to  Customized  FCOs  vary  from 
the  traditional  procediues  for  trading 
non-Customized  FCOs.  The  Commission 
believes  that  the  Customized  FCO 
auction  process,  as  outlined  above, 
appears  reasonably  designed  to  provide 
investors  with  the  benefits  of  an 
exchange  auction  environment  for  FCOs 
with  featiues  of  a  negotiated  transaction 
between  investors,  "uie  Commission 
believes  that  this  is  particularly  true  in 
view  of  the  fact  that  most  participants 
in  the  FCO  market  are  institutional 
investors  and  that  the  proposed  rule 
change  is  geared  specifically  to  these 
investors.  Further,  the  auction  process 
proposed  for  Customized  FCOs  is 
similar  to  that  previously  approved  by 
the  Commission  for  exchange-trading  of 
FLEX  OpUons.** 

Moreover,  the  proposal  offers 
flexibility  to  institutional  investors  in    . 
the  FCO  market  without  raising 
significant  market  manipulation 
concerns.  First,  as  noted  above, 
transactions  in  Customized  FCOs  will 
be  subject  to  many  of  the  same  rules  that 
apply  to  non-Customized  FCOs  traded 
on  the  Exchange,  including  all  Exchange 
rules  regarding  surveillance  and  sales 
practices.  Additionally,  position  limits 
for  Customized  FCOs,  as  described 
above,  are  the  same  as  those  for  non- 
Customized  FCOs  with  the  additional 
protection  that  positions  in  Customized 
FCOs  will  be  aggregated  with  positions 


♦*  Id.  In  addition,  based  on  representations  from 
the  PhU  and  the  OPRA.  the  Conunission  believes 
that  the  Exchange  and  the  OPRA  will  have  adequate 
systems  processing  capacity  to  accommodate  the 
additional  options  listed  In  connection  with 
customized  strike  options.  See  Letter  from  Steven 
Watson.  Data  Processing.  PhU.  to  Richard 
Cangelosi.  Director  of  New  Products.  Phlx.  dated 
|uly  27, 1994.  and  letter  from  Joseph  Corrigan. 
Executive  Director.  OPRA.  to  Richard  Cangelosi, 
Director  of  New  Products.  Phlx,  dated  July  21. 1994. 
See  also,  supra  note  18. 


in  non-Customized  FCOs,*«  The 
Commission  believes  that  these 
provisions  will  help  to  ensure  that  the 
Exchange  has  the  ability  to  adequately 
surveil  the  mariiet  for  Customized  FCOs 
and  to  take  prompt  actions  (including 
timely  conununications  with  the 
Commission)  should  any  unanticipated 
adverse  market  effects  develop. 

B.  Customized  Strikes  and  Inverses 

The  Commission  believes  that  the 
listing  and  trading  of  Customized 
Strikes  and  Inverses  does  not  raise  any 
significant  regulatory  issues  that  were 
not  addressed  by  the  Phlx  when  the 
Commission  originally  approved  the 
trading  of  non-Qistomizeo  FCOs.*' 
Specifically,  while  Customized  Strikes 
and  Inverses  are  new  FOO  products, 
they  are  very  similar  to  non-Customized 
FCOs  in  that  investors  will  still  be 
taking  positions  based  on  their 
expectations  of  the  future  relationship 
between  an  Approved  Currency  (other 
than  the  U.S.  dollar)  and  the  U.S.  dollar. 
The  proposal,  as  with  FLEX  Options 
that  currently  trade  on  several  of  the 
other  options  exchanges,**  merely 
allows  investors  to  more  closely  tailor 
the  current  Exchange-traded  FCOs  to 
their  particular  investment  needs.  As  a 
result,  the  Commission  believes  that  the 
listing  and  trading  of  Customized 
Strikes  and  Customized  Inverses,  in  the 
context  of  the  framework  described 
above,  is  apprt^niate  and  consistent 
with  the  Act 

C.  Customized  Cross-Rates 

The  discussion  above  regarding 
Customized  Strikes  and  Inverses  also 
applies  to  the  listing  of  Customized 
Cross-Rates.  Customized  Cross-Rates, 
however,  raise  additional  issues  in  that 
with  Customized  Cross-Rates,  investors 
will  be  able  to  trade  options  on 
combinations  of  Approved  Currencies 
that  currently  caimot  be  traded  on  the 
Exchange.  The  Exchange  believes, 
however,  that  the  concerns  raised  by 
this  portion  of  the  proposal  are  not  any 
different  from  those  that  were  raised 
and  addressed  by  the  Exchange  when 


♦•The  Commission  notes  that  in  contrast  to  FLEX 
Options  which  have  position  limits  substantially 
higher  than  those  applicable  to  non-FLEX  Optioiu 
on  the  seme  underlying  indexes,  positions  in 
Customized  FCOs  will  be  aggregated  with  positions 
in  non-Customized  FCOs  for  position  limit 
purposes.  As  a  result,  the  Conunission  is  not 
requiring  that  the  trading  of  Customized  FCOi  be 
implentejoted  as  a  pilot  program  oor  will  the 
Exchange  be  required  to  submit  reports  to  the 
Commission  similar  to  those  required  from  the 
exchanges  that  are  tradiag  FLEX  OptioM.  See  FLEX 
Options  Approved  Orders,  tupia  note  44. 

«'  See  Securities  Exchange  Act  Ralsaaa  Na  19133 
(October  14, 1982),  47  FR  46946  (October  21, 1982). 

«*  See  FLEX  Options  Approved  Orders,  supm 
note  44. 


the  Commission  approved  the  listing 
and  trading  of  regular  cross-rate  FCOs.** 
In  the  Cross-Rate  Approval  Order,  the 
Commission  stated  that  regular  cross- 
rate  FCOs  are  riskier  and  more  complex 
than  non-Customized  FCOs  where  the 
U.S.  dollar  is  the  base  currency.  The 
Commission,  however,  found  that  those 
risks  were  adequately  disclosed  in  the 
Options  Disclosure  Document  ("ODD") 
which  is  required  to  be  delivered  to  all 
options  investors.*"  Similarly,  the 
Commission  notes  here  that  the  ODD 
was  recently  amended  so  that  the 
discussion  of  FCOs  now  also  discloses 
the  risks  of  Customized  Cross-Rates,  in 
particular,  and  Customized  FCOs,  in 
general." 

Piirther.  the  Commission  notes  that 
the  proposed  margin  levels  for 
Customized  Cross-Rates  are  more 
stringent  than  those  approved  for 
regular  cross-rate  FCOs.  Specifically,  for 
regular  cross-rate  FCOs,  the  Eicchange 
requires  a  margin  of  100%  of  the  option 
premium  plus  4%  of  the  value  of  the 
underlying  foreign  currency,  with  an 
adjustment  for  out-of-the-money  options 
of  not  less  than  100%  of  the  options 
premiums  pliis  ^4%  of  the  value  of  the 
imderlying  foreign  currency.  As 
described  above,  the  proposed  rule 
change  provides  two  tiers  for  ptuposes 
of  determining  the  applicable  ma^in  for 
Customized  Cross-Rates  based  on 
historical  correlation  rates  between 
particular  combinations  of  Approved 
Currencies  (other  than  the  U.S.  dollar). 
The  lower  tier  requires  margin  of  not 
less  than  100%  of  the  options  premium 
plus  4%  of  the  value  of  the  imderlying 
currency,  and  the  higher  tier  requires 
margin  of  not  less  than  100%  of  the 
options  premium  plus  6%  of  the  value 
of  the  imderl3ring  currency.  The 
Commission  notes  that  the  Phlx  must 
raise  these  levels,  if  during  a  review*of 
margin  levels  and  tier  classifications,*^ 
the  Phlx  determines  that  the  4%  and  6% 
margin  levels  for  Tiers  I  and  D, 
respectively,  fail  to  meet  certain 
specified  criteria  designed  to  ensure 
coverage  of  most  expected  market 
moves  in  the  relevant  currencies.*^  The 


«*See  Sectuities  Exchange  Act  Release  No.  29919 
(Novembw  7, 1991),  56  FR  58109  (November  IS, 
1991)  ("Croea-Rate  Approval  Order"). 

"  See  Securities  Exchange  Act  Release  No.  33582 
tFebruary  4, 1994),  59  FR  661  (February  11, 1994). 

"See  supra  Section  II.E  (Margin  Requirements 
Applic^le  to  Customized  FCOs). 

>3  While  the  proposed  margin  levels  camiot 
account  for  every  unexpected  market  moveownt  in 
each  particular  Approved  Currency  pairing,  It  is 
important  that  the  margin  levels  contain  some 
"add-on"  prorision  to  cover  a  short-term  sharp 
movement  beyond  a  two  standard  deviation 
coverage  of  expected  movements.  The  Phlx  has 
attempted  to  provide  this  "add-on"  through  the  4% 
and  6%  margin  floors.  Id. 


Commisnon,  therefxHe.  believes  that  the 
proposed  margin  levels  for  Customized 
Cross- Rates  will  result  in  adequate 
coverage  of  contract  obligaticms,  and  are 
designed  to  preclude  systemic  risks 
arising  from  excessively  low  margin 
levels.**  Accordingly,  the  Commission 
believes  that  the  listing  and  tradid^  of 
Customized  Cross-Rates,  within  the 
framework  described  above,  is 
appropriate  and  connstent  with  the  Act 

D.  Percentage  Quoting 

The  Commission  also  believes  that 
allowing  Customized  POOs  to  be  quoted 
as  a  percentage  of  the  particular 
imderlying  currency  does  not  raise  any 
significant  regulatory  issues.  As  in  the 
discussion  above  with  regard  to 
Customized  Strikes  and  Inverses. 
Percentage  Quoting  does  not  change  the 
basic  structure  of  non-Customized  FCOs 
now  trading  on  the  Exchange.  Investors 
currently  can  mathematically  convert  a 
premium  expressed  in  terms  of  U.S. 
dollars  per  unit  of  ujideriying  currency 
into  a  percentage  of  the  underlying 
currency  by  applying  a  particular 
exchange  rate.  The  real  significance  of 
percentage  qiMiting  is  that  it  allows 
investors  to  quote,  pay  premium,  and 
settle.  Customized  FCOS  solely  in  the 
imderlying  currency  instead  of  having 
to  quote  and  pay  premiums  in  the  base 
currency,  and  settle  the  options  in  the 
underlying  currency.  Because  the  OCC 
has  the  ability  to  settle  FCOs  in  any  of 
the  Approved  Currencies,  allowing 
investors  to  also  pay  the  premiums  in  an 
Approved  Currency  does  not  raise  any 
new  marl^et  or  investor  protection 
concerns.** 

E.  Procedures  for  Trading  Customized 
FCOs 

As  stated  above,  the  Commission 
believes  that  tiie  procediu«s  outlined 
above  for  the  trading  of  Customized 
FCOs  are  reasonably  designed  to 
provide  the  benefits  of  an  exchange 
auction  market  with  features  of  a 
negotiated  transaction  between 
investors.  The  Commission  recognizes 
that  the  Phlx's  proposal  will  permit  the 
trading  of  FCO  contracts  of  substantial 
value  for  which  continuous  quotation 
may  be  difficult  to  sustain.  Accordingly, 
the  Phlx  has  established  procedures  for 
quotes  upon  request  which  will  be 


*•  See  Croas-Rate  Approval  Order,  supra  note  49. 

ss  The  Commission  notes  that  f  imultanoously 
with  this  approval  order,  the  Commission  is  also 
approving  rule  changes  proposed  by  the  OCC  by 
which  the  OOC  is  adopting  the  framework 
necessary  to  clear  and  settle  Customiaed  FOOs.  See 
Securities  Exchange  Act  Release  No.  34926 
(Novembei  1. 1994)  (order  approving  File  Nos.  SR- 
OOC-94-04,  SR-00C-44-O5,  and  SR-00O94-07). 
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publicly  disseminated  through  the 
OPRA.»« 

AdditioDally.  the  Commission 
believes  that  allowing  assigned  ROTs 
who  have  previously  provided 
responsive  quotes  to  be  able  to  achieve 
parity  during  a  response  period  is  a 
reasonable  means  by  the  Phlx  of 
attempting  to  add  liquidity  to  the 
market.  By  making  this  benefit  available 
to  assigned  ROTs,  the  Phlx  may  be  able 
to  encourage  ROTs  to  become  assigned 
to  trade  Qistomized  FtX)s  and.  once 
assigned,  to  act  in  a  manner  to  create 
liquid  Customized  FCO  markets. 
Specifically,  assigned  ROTs  will  only  be 
able  to  benefit  from  this  feature  if  they 
act  quickly  to  provide  responsive  quotes 
during  the  response  time  period  which, 
in  turn,  may  facilitate  trading  in  the 
Customized  FCOs, 

In  addition,  the  Commission  believes 
that  the  requirement  that  assigned  ROTs 
must  respond  to  «  RFQ  and  must  honor 
their  quoted  markets  for  a  certain 
minimum  nimiber  of  a  contracts  is 
appropriate.  The  Commission 
recognizes  that  although  assigned  ROTs 
are  not  required  to  respond  to  RFQs.  the 
market  making  obligations  under  the 
Phlx's  rules,  as  discussed  above,  in 
addition  to  the  ability  of  Floor  Officials 
and  Floor  Brokers  to  require  a  ROT  to 
respond  to  RFQs.  should  help  to  ensure 
that  assigned  ROTs  provide  adequate 
liquidity  in  the  market  for  Customized 
FCOs.  In  this  regard,  the  Commission 
will  expect  the  Phbc  to  take  action 
against  assigned  ROTs  that  fail,  on  an 
on-going  basis,  to  provide  responsive 
quotes." 

In  simimary.  the  Commission  believes 
that  based  on  the  unique  nature  of  the 
FCO  market  (i.e..  that  participants  are 
largely  institutional  investors)  that  the 
Phlx  has  set  forth  a  reasonable  proposal 
that  blends  the  customized  nature  of  the 
ore  FCO  derivatives  market  mth 
exchange  auction  market  principles.  In 
approving  the  proposed  rule  change,  the 
Commission  recognizes  that  some  of  the 
procedures,  such  as  the  ability  of 
assigned  ROTs  to  establish  parity,  in 
some  instances,  during  a  request 


>*  See  supra  note  18.  The  Commission  nolM  Xbat 
the  proposed  procedures  fof  disseminating  RFQt. 
responsive  quotes,  and  completed  tnimrttnm. 
through  OPRA  as  administrative  text  ntMaa^are 
the  same  procedures  used  by  the  options  exchanges 
that  trade  FLEX  Options  (see  $upm  note  44).  By 
making  these  administrative  text  meaaagaa  available 
to  vendors,  transparency  in  the  market  for 
Customized  FCOs  will  be  significantly  greater  than 
the  transparency  that  exisu  in  the  OTC  FCO 
derivatives  market. 

"In  additiocu  the  Commission  notes  that  even  if 
a  ROT  provides  responsive  quotes,  the  Exchange 
can  take  disciplinary  action  against  the  ROT 
pursuant  to  Phlx  Rule  960  if  the  ROT  quotes 
markets  that  the  Exchange  deema  inconsistent  with 
the  maintenance  of  tsir  and  orderly  markala. 


response  time,  and  the  minimimi 
contract  requirements,  deviate  from 
existing  rules  that  apply  to  Phlx's  non- 
Customized  FOO  market.  Nevertheless. 
the  Commission  believes  the  proposal 
adequately  balances  the  Exchange's 
need  to  attract  liquidity  to  its  trading 
floor  with  the  specialized  institutional 
characteristics  of  the  FOO  market. 
Moreover,  to  the  extent  that  the  Phlx 
proposal  attracts  transactions  to  the 
Exchange  floor  that  would  otherwise  be 
completed  in  the  OTC  derivatives 
market,  the  investors  participating  in 
those  transactions  will  receive  the 
benefits  of  an  exchange  auction  maii^et. 
such  as  full  transaction  reporting  and 
the  clearance  and  settlement  features 
provided  by  the  OCC  Based  on  the 
above,  the  Commission  finds  that  the 
proposed  rule  change'is  appropriate. 

F.  Amendment  No.  3 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  allow 
the  Exchange  to  begin  trading 
Customized  FCOs.  which  have  been 
imder  review  by  the  Commission  for 
several  months,  without  further  delay.** 
The  Commission  believes  that  the 
majority  of  the  changes  contained  in 
Amendment  No.  3  strengthen  the 
Exchange's  original  proposal  to  trade 
Customized  FOOs  and  serve  to 
minimize  the  potential  for  confusion  as 
to  the  application  of  the  Exchange's 
rules  regarding  Customized  FCC^. 
Additionally,  each  of  these  changes 
clarifies  the  Exchange's  original 
proposal  which,  the  Commission  notes, 
was  published  for  the  full  comment 
peri«d  without  any  comments  being 
received. 

The  Commission  also  believes  that  the 
changes  to  Rule  1069  proposed  in 
Amendment  No.  3  do  not  raise  any 
significant  new  issues  that  require 
notice  prior  to  approval.  Most  of  the 
changes  to  Rule  1069  contained  in 
amendment  No.  3  are  nonsubstantive 
and  are  designed  to  reflect  more  clearly 
the  intent  of  the  Exchange's  original 
proposal  in  order  to  minimize  any 
potential  for  confusion  among 
participants  in  the  market  for 
Customized  FCOs.  The  amendment  to 
subsection  (d)  requiring  all  ROTs  to 
notify  the  Exchange's  Examination 
Department  immediately  if  they  are  not 
in  compliance  with  the  financial 
requirements  of  the  rule  should  serve  to 


strengthen  the  proposal  and  promote  the 
creation  of  a  fair  and  orderly  market  for 
Customized  FCOs.  The  amendment 
withdrawing  the  request  for  spread 
margin  treatiqent  simply  removes  a 
potential  reduction  in  margin  for  spread 
transactions. 

Similarly,  the  amendment  to  Rule 
1001  provides  certainty  as  to  the 
exclusion  of  trading  voliune  in 
Customized  FCOs  when  determining 
whether  the  150.000  contract  position 
limit  is  available.  The  remaining 
amendment  to  Rule  1001,  Commentar>' 
.05.  merely  clarifies  which  positions  are 
considered  to  be  on  the  same  side  of  the 
market  for  aggregation  piuposes. 

The  changes  to  Rule  722  contained  in 
Amendment  No.  3  are  also  more 
restrictive  than  the  proposal  as 
originally  noticed.  The  original  proposal 
provided  for  three  margin  tiers 
applicable  to  Customized  Inverses  with 
the  margin  for  the  lowest  tier  bei.ng  only 
2%.  In  Amendment  No.  3  the  Exchange 
provides  that  only  two  tiers  will  exist 
and  that  the  lowest  applicable  margin    - 
level  will  be  4%.  As  discussed  above, 
the  Commission  beUeves  that  this  two- 
tiered  structure  and  the  margin  levels 
proposed  are  appropriate.**  The 
amendments  to  Rule  722  also  merely 
codify  this  two-tier  approach  and  clarify 
the  manner  by  which  applicable  margm 
will  be  determined  for  each  specific 
Approved  Currency  combination  for 
Customized  Cross-Rates. 

The  other  substantive  changes 
proposed  in  Amendment  No.  3  are 
merely  for  the  piupose  of  conforming 
existing  Exdiange  rules  to  the 
procedures  provided  in  new  Rule  1069. 
thus  eliminating  inconsistencies  in  the 
Phlx's  rules.  The  remaining  changes 
contained  in  Amendment  No.  3.  as 
discussed  above,  correct  inaccurate  or 
redimdant  information  presently 
contained  in  Phlx  Rules  1009  and  1033 
and  thus  raise  no  new  issues. 

Accordingly,  the  Commission  believes 
it  is  consistent  with  Section  6(b)(5)  of 
the  Act  to  approve  Amendment  No.  3  to 
the  proposed  rule  chftnge  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  Amendment  No. 
3.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Seairities  and  Exchange 
Coounission,  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persoti.  other  than 
those  that  may  be  withheld  from  the 
public  in  accordemce  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W.. 
Washington.  D.C.  Copies  of  such  filing 
will  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
Phlx.  All  submissions  should  refer  to 
the  File  No.  SR-Phbc-94-18  and  should 
be  submitted  by  November  29, 1994. 

IV.  Conclusion 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the  Act  and 
Sections  6  and  llA  of  the  Act  in 
particular.  In  addition,  the  Commission 
also  finds  pursuant  to  Rule  9b-l  imder 
the  Act  that  Customized  FCOs  are 
standardized  options  for  piuposes  of  the 
options  disclosiue  framework 
established  under  Rule  9b-l  of  the 
Act.60 

It  is  therefore  ordered,  ptu^uant  to 
Section  19(b)(2)  of  the  Act.s'  that  the 
proposed  rule  change  (SR-Phlx-94-18), 
as  amended,  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-27632  Filed  11-7-94;  8:45  am] 
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^  As  noted  previously.  Amendment  Na  3 
incorporates  tlie  substance  of,  and  withdraw. 
Amendment  No*.  1  and  2.  See  aupra  noM  7. 


■*See  f  upiQ  Section  IILC  (Customized  Croaa- 
Ratee). 


*"  As  part  of  the  original  approval  process  of  the 
FLEX  Options  framework  (see,  e.^..  supra  note  44), 
the  Commission  delegated  to  the  Director  of  the 
Division  of  Market  Regulation  the  authority  to 
authorize  the  issuance  of  orders  designating 
securities  as  standardized  options  pursuant  to  Rule 
9l>-l(a)(4)  under  the  Act.  See  Securities  Exchange 
Act  Release  No.  31911  (February  23,  1993),  SB  FR 
11792  (March  1. 1993).  On  May  4. 1S93,  Chairman 
Breeden,  pursuant  to  Public  Law  87-592.  76  Stat. 
394  115  U.S.C  78d-l.  78d-2),  and  Article  30-3  of 
the  Commission's  Statement  of  Organization: 
Conduct  and  Ethics;  and  Information  and  Requests 
(17  CFR  200.30-3],  designated  that  persons  serving 
in  the  position  of  Deputy  Director.  Associate 
Director,  and  Assistant  Director,  in  the  Division  of 
Market  Regulation,  be  authorized  to  issue  orders 
designating  securities  as  "standardized  options" 
pursuant  to  Rule  9b-l  (a)(4).  Accordingly,  this 
subdelegation  provides  the  necessary  authority  for 
Customized  FCOs  to  l>e  designated  as  "standardized 
options"l>y  the  Division  of  Market  Regulation.  See 
Designation  of  Personnel  to  Perform  Delegated 
Functions  in  the  Division  of  Market  Regulation, 
dated  May  4, 1993. 
•'  15  U.S.C.  78s(b)(2)  (1988). 
I      •>17CFR200.3O-3(a)(12)(1993). 


[Release  No.  34-34926;  International  Sertes 
Release  Na  739;  File  Nos.  SR-OCC-94-04; 
SR-OOC-04-05;  SR-OCC-«4-07] 

Self-Regulatory  Organizations;  The 
Options  Claaring  Corporation;  Order 
Approving  Proposed  Rule  Changes 
Relating  to  Flexibly  Structured  Foreign 
Currency  Options,  Inverse  Foreign 
Currency  Options,  Inverse  Cross- Rate 
Foreign  Currency  Options,  and 
Flexibly  Structured  Cross-Rate  Foreign 
Currency  Options 

November  1, 1994.  /■ 

On  April  25. 1994,  May  13,  1994,  and 
June  6. 1994.  The  Options  Clearing 
Corporation  ("OCC")  filed  proposed 
rule  changes  (File  Nos.  SR-OCC-94-04. 
SR-OCC-94-05,  SR-OCC-94-07) 
respectively  with  the  Securities  and 
Exchange  Commission  ("Commission") 
pursuant  to  Section  19(b)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  Notice  of  the  proposals  was 
published  in  the  Federal  Register  on 
May  20,  1994,  July  19, 1994,  and  July 
20, 1994,  to  solicit  comments  from 
interested  persons.^  No  comments  were 
received.  As  discussed  below,  this  order 
approves  the  proposed  rule  changes. 

I.  Description 

The  piupose  of  the  proposed  rule 
changes  are  to  allow  OCC  to  issue,  clear, 
and  settle  customized  strike  options  on 
foreign  currencies,  flexibly  structured 
cross-rate  foreign  currency  option 
contracts,  inverse  foreign  currency 
options,  and  inverse  cross-rate  foreign 
currency  options. 

The  first  proposal.  OCC  File  No.  SR- 
OCC-94-04.  enables  OCC  to 
accommodate  the  clearance  and 
settlement  of  customized  strike  options 
on  foreign  currencies  to  be  traded  on  the 
Philadelphia  Stock  Exchange  (•'Phlx").^ 
Customarized  strike  options  are  a  tyjje 
of  flexibly  structured  options  where  the 
underlying  security  is  a  foreign 
ciurency.  Currently,  the  imderlying 
security  for  flexibly  structured  options 
is  an  index  group.  Flexibly  structured 
index  options  permit  the  parties  to 


'  15  U.S.C  7as(b)  (1988). 

'  Securities  Exchange  Act  Release  Nos.  34064 
(May  13, 1994),  59  FR  26535.  (File  No.  SR-OCC- 
94-04)  (notice  of  Tiling  of  proposed  rule  change 
relating  to  flexibly  structured  foreign  currency 
options):  34351  (]uly  12.  1994),  59  FR  36811.  |File 
No.  SR-OCC-94-05)  (noUce  of  filing  of  a  proposed 
rule  cliange  relating  to  inverse  foreign  currency 
options  and  inverse  cross-rate  options):  and  34360 
(July  13,  1994).  59  FR  37114.  [File  No.  SR-OCC- 
94-07]  (noticeof  filing  of  proposed  rule  change 
relating  to  flexibly  structured  cross-rate  foreign 
currency  options). 

^  Securities  Exchange  Act  Release  No.  33959 
(April  25, 1994),  59  FR  22698,  [File  No,  SR-PbU- 
(Notice  of  filing  of  Phlx's  proposal  relating  to 
adoption  of  a  customized  strike  facility  for  foi«ign 
currency  options). 


establish  for  each  option  trade  the 
expiration  date,  the  exercise  style,  the 
exercise  price,  the  cap  interval,  and  the 
method  to  be  used  for  establishing  the 
current  index  value  for  purposes  of 
settling  expiration  date  exercises. 
Customized  strike  options  on  foreign 
currencies  extend  to  foreign  currency 
options  the  ability  of  the  trading  parties 
to  designate  the  exercise  price  of  their 
choice.  Customized  strike  options  are 
available  for  all  cimently  Usted  foreign 
currency  options  including  cross-rate 
foreign  currency  options  but  excluding 
cash-spot  foreign  currency  options.*  The 
customized  strike  option  contracts  also 
may  be  either  American  style  or 
European  style  options  and  may  have 
any  expiration  dates  ctirrently  available 
including  cross  rate  dates  of  up  to  three 
years  in  the  future  as  in  long-term 
options. 

To  accommodate  customized  strike 
options,  OCC  is  adding  the  definition  of 
"flexibly  structured  options"  to  Section 
1  of  Article  XV  ("Foreign  Currency 
Options")  which  will  include 
customized  strike  options.  OCC  Rule 
602(b)  also  is  being  amended  to  broaden 
the  definition  of  premium  margin  to 
include  flexibly  structured  index 
options,  customized  strike  options,  and 
other  types  of  flexibly  structured 
options.  Currently,  the  definition  only 
encompasses  flexibly  structured  index 
options. 

The  term  "FLEX  option"  in  Section  1 
("Definitions")  of  Article  XVD  ("Index 
Options")  is  being  changed  to  "flexibly 
structured  option"  in  order  to  make  thai 
term  more  generic.  For  the  same  reason, 
all  references  to  FLEX  options  in  OCCs 
by-laws  and  rules  are  being  changed  to 
flexibly  structured  options.  In  addition, 
the  definition  of  the  term  flexibly 
structured  option  iii  Section  1  of  Article 
XVll  is  being  modified  to  clarify  thai 
such  definition  is  applicable  only  to 
flexibly  structured  index  options.  A 
separate  definition  of  flexibly  structured 
options  applicable  to  foreign  currency    - 
options  is  being  added  to  Section  1  of 
Article  XV. 

The  inverse  foreign  currency  options 
and  inverse  cross-rate  foreign  currency 
options  proposal,  OCC  File  No.  SR- 
OCC-94-05,  wdir  enable  OCC  to  clear 
and  settle  inverse  foreign  ciurency 
options  and  inverse  cross-rate  foreign 
currency  options.  Currently,  foreign 
currency  option  contracts  are  quoted  in 
U.S.  dollars  ("USDs"),  premium  is  paid 
in  USDs,  and  the  foreign  currency  is 


^The  following  currencies  currently  underlie 
foreign  currency  option  contracts:  (1)  Australian 
dollars,  (2)  British  pounds,  (3)  Canadian  dollars.  (4) 
Germaii  Deutsche  marks,  (5)  European  Economic 
Community  currency  units,  (6)  French  francs,  (7) 
Japanese  yen,  and  (8)  Swiss  francs. 
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delivered  upon  exercue.  Under  the 
proposed  rule  change,  inverse  foreign 
ciurency  and  cross-rate  foreign  currency 
option  contracts  will  be  quoted  in  the 
foreign  currency,  premium  will  be  paid 
in  the  foreign  currency,  and  USDs  will 
be  delivered  upon  exercise.  For 
example,  the  existing  French  &anc 
(•'FF")/USDs  foreign  currency  option 
contract  is  quoted  in  USDs,  premium  is 
paid  is  USDis,  and  FF  are  delivered  upon 
exercise.  Whereas,  the  inverse  USDs/FF 
contract  will  be  quoted  in  FF,  the 
premium  will  be  paid  in  FF.  and  USDs 
will  be  delivered  upon  exercise.  The 
proposed  inverse  cross-rate  foreign 
currency  option  contract  will  be  the 
inverse  of  existing  cross-rate  foreign 
currency  option  contracts. 

Inverse  foreign  currency  and  cross- 
rate  foreign  currency  options  will  be 
processed  and  margined  like  existing 
foreign  currency  and  cross-rate  foreign 
currency  option  contracts  and  in 
accordance  with  existing  banking 
arrangements.  To  accommodate  these 
new  foreign  currency  options  only  a  few 
changes  of  OCC's  by-laws  and  rules  are 
needed. 

To  accommodate  inverse  for  currency 
and  cross-rate  foreign  currency  options, 
a  definition  of  "currency"  is  being 
added  to  Article  I.  Section  1  of  OCC's 
By-laws.'  The  term  curreiK^  will  clarify 
that  the  price  quote,  the  premium  to  be 
paid,  and  the  deliverable  or  underlying 
currency  for  a  foreign  currency  option 
contract  will  sometimes  have  terms  of 
USDs  and  other  times  have  terms  of  a 
foreign  currency.  Due  to  this  change, 
where  appropriate  in  OCC's  by-laws  and 
rules  the  references  to  foreign  currency 
as  the  deliverable  or  as  the  underlying 
currency  ibr  a  foreign  ciurency  option 
contract  and  references  to  USDs  as  the 
trading  currency  for  foreign  currency 
option  contract  are  being  changed  to  the 
general  term  currency. 

A  definition  of  "settlement  time"  is 
being  added  to  the  definition  section  of 
Article  XV  to  accommodate  inverse 
foreign  currency  options.  Settlement 
time  for  foreign  currency  options  will 
distinguish  between  foreign  currency 
options  settling  in  the  United  States  and 
outside  the  United  States."  Because  of 


'Cumiicy  is  defirMd  m  any  standard  unit  of  the 
official  medium  of  mckHi|io(a  sovareign 
governniMil  including  tb*  EuropMn  Cunracy  Unit 
(•'ECU"). 

*  Foreign  currvncy  optiofu  sattling  in  tba  Unitad 
Stales  will  sanle  at  9:00  A.M.  Central  Time  on  the 
first  businaas  day  immediately  following  the  day  en 
which  CXX  receives  a  report  of  a  matched  trade 
with  respect  to  such  traBsactioa  from  the  aKcfaange 
on  which  such  tranaactioa  was  efiactad.  Foreign 
curraocy  optiooa  MOUac  •utstda  tha  Unitad  Slates 
will  settle  at  Uita  AM.  local  time  in  the  country 
of  origin  of  tba  tndiag  CHneacy.  or  at  such  oUmt 
time  as  OOC  may  specify,  on  the  rust  business  day 


the  difference  in  settlement  times,  the 
definition  of  settlement  time  in  Article 
I,  Section  1  is  being  amended  to  clarify 
that  such  time  does  not  apply  to  foreign 
currency  options  settling  outside  the 
United  States. 

The  definition  of  the  term  "class  of 
options"  in  the  definition  section  of 
Article  XV  and  Article  XXn  is  being 
amended  to  provide  that  with  respect  to 
foreign  currency  and  cash-settled 
foreign  currency  options,  a  class  of 
options  means  all  option  contracts  of 
the  same  type  and  style  covering  the 
same  imderlying  currency  and  having 
the  same  unit  of  trading  and  the  same 
trading  currency.^ 

The  term  "trading  currency"  in 
Article  I.  Section  1  of  OCC's  by-laws  is 
being  amended.  Trading  currency  will 
be  currency,  rather  than  foreign 
currency,  in  which  premiiun  and/or 
exercise  prices  are  denominated  for  a 
class  of  foreign  currency  options  or 
cross-rate  foreign  currency  options.  The 
changes  will  clarify  that  the  two 
components  of  the  trading  ciirrency,  the 
premium  and  the  exercise  price,  may  be 
either  a  foreign  cnrraicy  or  USDs. 

The  amenoinents  to  Rule  1605(a)(2) 
concerning  the  netting  scheme  will 
clarify  that  netting  will  first  occur 
within  the  same  class  of  options.  To 
accommodate  the  changes  to  the 
definition  of  class  of  options,  the 
proposed  changes  to  Rule  1605(a)(3) 
will  clarify  that  following  the  netting  of 
settlement  obligations  within  a  class, 
netting  will  occur  across  classes  of 
foreign  currency  and  inverse  foreign 
currency  options. 

The  Introduction  of  Chapter  XVT, 
which  governs  forei^  currency  options, 
is  being  amended  to  clarify  that  Chapter 
XVI  is  applicable  only  to  option 
contracts  where  either  the  trading 
currency  or  the  underlying  security  is  a 
foreign  currency  and  the  other  side  of 
the  contract  is  USDs.  The  Introduction 
of  Chapter  XXlll,  which  governs  cash- 
settled  foreign  currency  options,  is 
being  amended  to  clarify  that  Chapter 
XXIII  is  applicable  only  to  cash-settled 
option  contracts  where  either  the 
trading  currency  or  the  underiying 
security  is  a  foreign  currency.  The 
Introdiiction  to  Chapter  XXI.- which 
governs  cross-rate  fbreign  currency 
options,  is  being  amended  to  clarify  that 
with  the  begirming  of  percentage 


in  that  country  immedietely  following  the  day  on 
which  CXX  racarves  a  report  of  a  matched  trade 
with  reapact  to  such  transaction  from  the  exchange 
where  the  trade  occurred. 

'  Under  the  amended  detlnilioa.  exiating  fateign 
currency  coalracls  cueeiiiig  the  saoia  underlying 
foreign  cufsaocy  •riil  be  IB  one  class,  and  the 
invaiaa  caKiacta.  wbkb  wUI  bars  a  difiarant 
trading  carrancy.  will  be  in  another  class. 


quoting  at  the  Phlx,  premium  and 
exercise  prices  of  cross-rate  foreign 
currency  options  will  not  always  be  in 
the  same  currency. 

The  flexibility  structured  cross-rate 
foreign  ciurency  options  proposal,  OCC 
File  Na  Sr-OCC-94-07,  enables  OCC  to 
issue,  clear,  and  settle  new  flexibly 
structured  cross-rate  foreign  currency 
option  contracts  proposed  for  trading  by 
the  Phlx  throu^  its  customized  option 
facility .B  Under  the  proposal,  cations 
may  be  traded  on  any  combination  of 
ciurencies  currently  underlying  foreign 
currency  option  contracts.  Because 
these  new  products  will  be  margined 
and  settled  like  the  existing  cross-rate 
option  contracts,  OCC's  by-laws  and 
rules  do  not  need  to  be  revised. 

n.  Discussion 

The  Commission  believes  the 
proposals  are  consistent  with  the 
purposes  and  requirements  of  Section 
17A  of  the  Act.«  Specifically,  Section 
1 7A(a)(2)  of  the  Act  10  directs  the 
Commission  to  facilitate  the 
establishment  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 

The  over-the-counter  ("OTC")  market 
for  foreign  currency  options  has 
developed,  in  part,  to  meet  the  needs  of 
brokers  and  investors  that  require 
increased  flexibility  for  the  purpose  of 
satisfying  particular  investment 
objectives.  OCC's  issuing,  clearing,  and 
settling  of  customized  strike  options 
should  bring  into  the  national  ciearaztce 
and  settlement  system  options 
transactions  that  otherwise  would  be 
cleared  and  settled  outside  the  system. 
Thus,  brokers  and  investors  will  have 
the  ability  to  tailor  options  transactions 
to  meet  their  specific  needs  and  at  the 
same  time,  will  have  the  benefit  of 
having  those  transactions  cleared  and 
settled  through  OCC  with  its  risk 
analysis  and  risk  reduction  procedures. 

OCC  has  represented  that  flexibility 
structitred  fbreign  currency  options  can 
be  treated  and  processed  like  the  current 
foreign  currency  option  products. 
Therefore,  OCC  may  implement  the 
clearance  and  settlement  of  flexibility 
structured  foreign  currency  options  with 
only  minimal  changes  to  its  by-laws  and 
rules.  Since  these  proposed  foreign 
currency  products  are  a  natural 
extension  of  the  foreign  currency 
products  currently  cleared  by  OCC,  OCC 
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■For  a  descriptkm  of  the  Phlx  proposed  rule 
change,  refer  to  Securities  Exchange  Act  Release 
No.  34308  Ouly  5.  1994).  59  FR  35551.  [File  No.  .SR- 
Phlx-M-18|  (notice  of  Tiling  of  proposed  rule 
change). 

•15U.S.C78q-l(lM8). 
"15  U.S.C  78q-i(aK2)  (1918). 


should  have  httle  difficulty  processing 
these  products. 

m.  Conclusion 

For  the  reasons  stated  above,  the 
Commission  finds  that  OCC's  proposals 
are  consistent  with  Section  17A  of  the 
Act.»» 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  changes  (File  Nos.  SR- 
OCC-94-04.  SR-OCC-94-05,  SR-OCC- 
94-07)  be,  and  hereby  are,  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  94-27564  Filed  11-7-94;  8:45  am) 
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[fM.  No.  IC-20677;  No.  812-«9iq 

Lexington  Emerging  Markets  Fund, 
inc.,  et  al. 

November  1, 1994. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  Application  for  an 
Order  under  the  Investment  Comi>any 
Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Lexington  Emerging 
Markets  Fund,  Inc.  ("Fund"),  Lexington 
Natural  Resouirces  Trust  ("Trust"),  and 
Lexington  Management  Corporation 
("LMC")  (collectively  "Applicants"). 
RELEVANT  1940  ACT"  SECTIONS:  Order 
requested  imder  Section  6(c)  of  the  1940 
Act  for  exemptions  from  Sections  9(a], 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15). 

SUMMARY  OF  APPLICATION:  Applicants 
seek  an  order  exempting  themselves  and 
certain  affiliated  and  luiaffiliated  life 
insurance  companies  ("Participating 
Insurance  Companies")  and  their 
separate  accounts  ("Separate 
Accounts")  to  the  extent  necessary  to 
f)ermit  series  of  shares  of  any  current  or 
future  investment  series  of  the  Trust  and 
the  Fimd  to  be  sold  to  and  held  by 
Separate  Accounts  funding  variable 
annuity  and  variable  life  insurance 
contracts  issued  by  the  Participating 
Insurance  Companies. 
FILING  DATE:  The  application  was  filed 
on  March  22, 1994,  and  amended  on 
September  30. 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 


>>15U.S.C78q-l(1988). 

'»15  U.S.C.  78s(b)(2)  (1988). 
I      "17CFR200.30-3(a)(12)(1994). 


hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  tiie  SEC  by  5:30  p.m.  on 
November  28. 1994,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  SEC. 

ADDRESSES:  Secretary,  SEC.  450  5th 
Street,  N.W..  Washington.  D.C.  20549. 
APPLICANTS:  Lawrence  Kantor,  Managing 
Director,  Lexington  Management 
Corporation,  Park  80  West^Plaza  Two, 
Saddle  Brook,  New  Jersey  07662. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  M.  Hunold,  Senior  Counsel,  at 
(202)  942-0670.  Office  of  Insurance 
Products  (Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  SEC's  Public  Reference 
Branch. 

Applicants'  Representations 

1.  The  Trust  is  a  Massachusetts 
Business  Trust  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company  (File  No.  33- 
26116).  The  Trust's  capitaUzation 
consists  of  an  unUmited  number  of 
shares  of  beneficial  interest,  no  par 
value,  representing  an  interest  in  one 
underlying  portfolio  of  investments.  The 
Trust  is  managed  by  its  Board  of 
Trustees. 

2.  The  Fimd  is  registered  under  the 
1940  Act  as  an  open-end  management 
investment  company  (File  No.  33- 
73520).  The  Fimd's  capitalization 
consists  of  one  billion  shares  of 
authorized  common  stock,  of  which  five 
hundred  million  are  designated 
"Lexington  Emerging  Market  Fund 
Series"  ("Existing  Portfolio"),  and  five 
hundred  million  are  unissued  and 
unclassified.  The  Board  of  Directors  of 
the  Fimd  is  authorized  to  classify  or 
reclassify  any  unissued  shares  of  the 
Fund  ("New  Portfolios")  (together  with 
Lexington  Emerging  Market  Fund 
Series,  "PortfoUos"). 

3.  The  Portfolios  will  serve  as 
investment  vehicles  for  various  types  of 
variable  annuity  and  variable  Ufe 
insurance  contracts  ("Variable 
Contracts").  Portfoho  shares  will  be 
offered  to  Separate  Accounts  of  certain 
affiliated  and  unaffiliated  Participating 


Insurance  Companies  M^ch  enter  into 
Participation  Agreements  with  the 
Portfolios  and  LMC.  The  AppHcants 
represent  that  Portfolio  shares  will  be 
offered  only  to  individual  Separate 
Accounts  issuing  variable  annuity 
contracts  imtil  the  Commission  issues 
its  order  granting  the  requested  relief. 
4.  LMC  serves  as  investment  adviser 
to  the  Trust,  the  Fund  and  each  Existing 
Portfolio.  Lexington  Funds  Distributor, 
Inc.  ("LFD")  serves  as  distributor  for  the 
Existing  Portfolios.  LMC  is  a  registered 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 1  .MC 
and  LFD  are  each  a  wholly-owned 
subsidiary  of  Piedmont  Management 
Company,  Inc.  ("Piedmont"),  a  oubliclv 
traded  corporation. 

Applicants'  Legal  Analysis 

1.  Applicants  request  that  the 
Commission  issue  an  order  under 
Section  6(c)  of  the  1940  Act  granting 
exemptive  relief  fit>m  Sections  9(a), 
13(a),  15(a)  and  15(b)  of  the  1940  Act 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15).  Exemptive  relief  is  sought 
by  applicants  and  affiliated  and 
unaffiliated  Participating  Insiu'ance 
Companies  and  their  Separate  Accounts 
to  the  extent  necessary  to  permit  mixed 
and  shared  funding. 

2.  Rule  6e-2(b)(15)  provides  partial 
exemptive  relief  from  Sections  9(a). 
13(a),  15(a)  and  15(b)  of  the  1940  Act  to 
separate  accoimts  registered  under  the 
1940  Act  as  a  unit  investment  trust  to 
the  extent  necessary  to  offer  and  sell 
scheduled  premium  variable  life 
insurance  contracts.  The  rehef  provided 
by  the  rule  also  extends  to  a  separate 
account's  investment  adviser,  principal 
underwriter,  and  sponsor  or  depositor. 

3.  The  exemptions  granted  by  Rule 
6e-2(b)(15)  are  available  only  to  a 
management  investment  company 
underlying  a  separate  account 
("underlying  fund")  that  offers  its 
shares  exclusively  to  variable  Ufe 
insurance  separate  accoimts  of  a  life 
insurer,  or  of  any  affiliated  life 
insurance  company,  issuing  scheduled 
premium  variable  life  insurance 
contracts.  The  relief  granted  by  Rule  6e- 
2(b)(15)  is  not  available  to  the  separate 
account  issuing  scheduled  premium 
variable  life  insurance  contracts  if  the 
imderlying  fund  also  offers  its  shares  to 
a  separate  account  issuing  variable 
aimuity  or  flexible  premium  variable 
life  insurance  contracts.  The  use  of  a 
common  underlying  fimd  as  an 
investment  vehicle  for  both  variable 
annuity  c(Hitracts  and  scheduled  or 
flexible  premium  variable  life  insurance 
contracts  is  referred  to  herein  as  "mixed 
funding." 
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4.  AddttionaUj.  the  relief  granted  by 
Rule  6«-2(b)(15)  U  not  available  to 
separata  accouats  *— iring  scbaduled 
premium  variabfe  lila  iosurance 
contracts  if  tbe  underlying  fund  also 
offers  its  shares  to  unaffiliated  life 
insurance  company  separate  accounts 
funding  vari^le  contracts.  Tbe  use  of  a 
coounoD  fund  as  an  underlying 
investment  vehicle  for  separate  accounts 
of  unaffiliated  insurance  companies  is 
referred  to  herein  as  "shared  funding." 

5.  Rule  6e-3rn(b)(15)  provides  partial 
exemptions  from  Sections  9(a).  13(a). 
15(a).  and  15(b)  of  the  1940  Act  to 
separate  accounts  registered  as  a  unit 
investment  trust  that  is  offering  flexible 
premium  variable  life  insurance 
contracts.  The  exemptive  relief  extends 
to  a  separate  account's  investment 
adviser,  principal  underwriter,  and 
sponsor  or  depositor.  These  exemptions 
are  available  only  where  the  underlying 
fund  of  the  separate  accoimt  ofCers  its 
shares  "exclusively  to  separate  accounts 
of  the  life  insurer,  or  of  any  affiliated 
Ufe  insurance  company,  offering  either 
scheduled  contracts  or  flexible 
contracts,  or  both;  or  which  also  ofFer 
their  shares  to  variable  annuity  separate 
accounts  of  the  life  insurer  or  of  an 
affiliated  life  insurance  company 

*   •   •-"  Therefore.  Rule  6e-3(D  permits 
mixed  funding  with  respect  to  a  flexible 
premium  variable  life  insurance 
separate  account,  subject  to  certain 
conditions.  However.  Rule  6e-3(T)  does 
not  permit  shared  funding  because  the 
relief  granted  by  Rule  6e-3(D(b)(15)  is 
not  available  to  a  flexible  premium 
variable  life  insurance  separate  account 
that  owms  shares  of  a  management 
company  that  also  offers  its  shares  to 
separate  accounts  (including  variable 
annuity  and  flexible  premium  and 
scheduled  premium  variable  life 
insurance  separate  accounts)  of 
unaffiliated  life  insurance  companies. 

6.  For  these  reasons.  AppUcants  seek 
an  order  undo-  section  6(c)  of  the  1940 
Act.  Section  6(c)  authorizes  the 
Commission  to  grant  exemptions  from 
the  provisions  of  the  1940  Act.  and  rules 
thereunder,  if  and  to  the  extent  that  an 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  1940  Act. 

7.  Section  9(a)  of  the  1940  Act  makes 
it  unlawful  for  any  company  to  serve  as 
an  investment  adviser  to.  or  principal 
underwriter  for.  any  registered  open-end 
investment  company  if  an  afhliated 
person  of  that  company  is  subject  to  any 
disqualification  specified  in  Sections 
9(a)(1)  or  9iaN2).  Subparagraphs 
(b)(15)(i)  and  (U)  of  Rules  6e-2  and  6e- 
3(T)  provide  exemptions  from  Section 


9(a)  under  certain  i 

subject  to  limitations  on  mixed  and 
shared  funding.  The  relief  provided  by 
subparagnpba  (bMl5)(i)  of  Rules  6e-2 
and  6e-3(T)  permits  a  person 
disqualified  under  Section  9(a)  to  serve 
as  an  officer,  director,  or  employee  of 
the  life  insurer,  or  any  of  its  affiliates, 
so  long  as  that  person  does  not 
participate  directly  in  the  management 
or  administration  of  the  underlying 
fund.  The  relief  provided  by 
subparagraph  (bMl5(ii)  of  Rules  6e-2 
and  6e-3(T)  permits  the  life  insurer  to 
serve  as  the  underlying  fund's 
investment  adviser  or  principal 
underwriter,  provided  that  none  of  the 
insurer's  personnel  who  are  ineligible 
pursuant  to  Section  9(a)  are 
participating  in  the  management  or 
administration  of  the  fund. 

8.  AppUcants  state  that  the  partial 
relief  granted  under  subparagraphs 
(b)(15)  of  Rules  6e-2  and  6e-3fT)  from 
the  requirements  of  Section  9(a).  in 
effect,  limits  the  monitoring  of  an 
insurer's  personnel  that  would 
otherwise  be  necessary  to  ensure 
compliance  %rith  Section  9  to  that  which 
is  appropriate  in  light  of  the  poHcy  and 
purposes  of  Section  9.  Applicants 
submit  that  Rules  6e-2  and  6e-3(T) 
recognize  that  it  is  not  necessary  for  the 
protection  of  investors  or  for  the 
purposes  of  the  1940  Act  to  apply  the 
provisions  of  Section  9(a)  to  the  many 
individuals  in  an  insiirance  company 
complex,  most  of  whom  typically  will 
have  no  involvement  in  mattere 
pertaining  to  an  investment  company  in 
that  organization.  Applicants  further 
submit  that  there  is  no  regulatory  reason 
to  apply  the  provisions  of  Section  9(a) 
to  the  many  individuals  in  various 
unaffiliated  {Participating  Insurance 
Companies  that  may  utilize  the 
Portfolios  as  the  funding  medium  for 
variable  contracts  because  of  mixed  and 
shared  funding. 

9.  Subparagraph  (b)(15)(iii)  of  Rules 
6e-2  and  6e-3(T)  provide  partial 
exemptions  from  Sections  13(a).  15(a). 
and  15(b)  of  the  1940  Act  to  the  extent 
that  those  sections  have  been  deemed  by 
the  Commission  to  require  "pass- 
through"  voting  with  respect  to 
management  investment  company 
shares  held  by  a  separate  account,  to 
permit  the  insurance  company  to 
disregard  the  voting  instructions  of  its 
contractowners  in  certain  limited 
circumstances.' 

10.  Under  subparagraph  (b)(15){iii)(A) 
of  Rules  6e-2  and  6e-3(T).  the 
insurant  company  may  disregard 


■  Applicants  raquest  no  ralief  for  variable  annuity 
tpantm  acceunu  from  tlw  diaqoaliffcation  or  pacs- 
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voting  ittstructioBS  of  its  contractowners 
in  coiuection  with  the  voting  ol  shares 
of  an  underlying  fund  under  certain 
limited  circumstances.  Voting 
instructions  may  be  disregar^d  if  they 
would  cause  the  underlying  fund  to 
make,  or  refrain  from  making,  certain 
investments  which  would  result  in 
changes  to  the  subclassification  or 
investment  objectives  of  the  underlying 
fund,  or  to  approve  or  disapprove  any 
contract  between  a  fund  and  its 
investment  advisers,  when  required  to 
do  so  by  an  insurance  regulatory 
authority,  subject  to  the  provisions  of 
paragraphs  (b)(5)(i)  and  (b)(7)(ii)(A)  of 
each  Rule. 

11.  Under  subparagraph  (b)(15Kiu)(B) 
of  Rules  6e-2  and  6e-3(T),  an  insurance 
company  may  disregard  contractowners' 
voting  instructions  if  the  contractowners 
initiate  any  change  in  the  underlySng 
fund's  investment  objectives,  principal 
underwriter  or  investment  adviser, 
provided  that  disregarding  such  voting 
instructions  is  reasonable  and  subject  to 
the  other  provisions  of  paragraphs 
(b)(5)(ii)  and  (bK7Kii)(B)  and  (C)  of  each 
Rule. 

12.  Applicants  submit  that  shared 
funding  by  unaffiUated  insurance 
companies  does  not  present  any  issues 
that  do  not  already  exist  where  a  single 
insurance  company  is  Ucensed  to  do 
business  in  several  or  all  states.  In  this 
regard.  Applicants  state  that  a  particular 
state  insurance  regulatory  body  could 
require  action  that  is  inconsistent  with 
the  requirements  of  other  states  in 
which  the  insurance  company  offers  its 
policies.  Accordingly.  Applicants 
submit  that  the  fsct  that  diffierent 
insurers  may  be  domiciled  in  different 
states  does  not  create  a  significantly 
different  or  enlarged  problem. 

13.  Applicants  state  further  that, 
under  paragraph  (b)(15)  of  Rules  6e-2 
and  6e-3(T),  the  right  of  an  insurance 
company  to  disregud  contractowTiers' 
voting  instructions  does  not  raise  any 
issues  different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts, 
and  that  affiliation  does  not  eliminate 
the  potential,  if  any,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser.  Applicants  state 
that  the  potential  for  disagreement  is 
limited  by  the  requirements  in  I^es 
6e-2  and  63-3(T)  that  the  insurance 
company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  feith  determinations. 

14.  Applicants  submit  that  mixed 
funding  and  shared  funding  should 
benefit  variable  contractowners  by:  (a) 
EUminating  a  significant  portion,  of  the 


costs  of  establishing  and  administering 
separate  funds;  (b)  allowing  for  a  greater 
amount  of  assets  avtulable  for 
investment  by  the  Portfolios  and  the 
Trust,  thereby  promoting  economies  of 
scale,  permitting  increased  safety 
throu^  greater  diversification,  and/or 
maldng  the  addition  of  new  portfolios 
more  feasible;  and  (c)  encouraging  more 
insurance  companies  to  offer  variable 
contracts,  resulting  in  increased 
competition  with  respect  to  both 
variable  contract  design  and  pricing, 
which  can  be  exi)ected  to  result  in  more 
product  variation  and  lower  charges. 
Each  Portfolio  will  be  managed  to 
attempt  to  adiieve  its  investment 
objectives  and  not  to  favor  or  disfavor 
any  particular  Participating  Insurance 
Company  or  type  of  insurance  product. 
15.  Applicants  assert  that  there  is  no 
significant  legal  impediment  to 
permitting  mixed  and  shared  funding. 
Applicants  state  that  each  of  the 
Portfolios  will  be  managed  to  attempt  to 
achieve  its  investment  objective  and  not 
to  favor  or  disfevor  any  particular 
Participating  Insurance  Company, 
separate  account,  or  type  of  insurance 
product.  Separate  accounts  organized  as 
unit  investment  trusts  have  historically 
been  employed  to  acctunulate  shares  of 
mutual  fimds  which  have  not  been 
affiliated  with  the  depositor  or  sponsor 
of  the  separate  account.  AppUcants  also 
beUeve  that  mixed  and  shared  funding 
will  have  no  adverse  federal  income  tax 
consequences. 

Applicants'  Conditions: 

The  AppUcants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  each  of 
the  Fund  and  the  Trust  shall  consist  of 
persons  who  are  not  "interested 
persons"  of  either  the  Fund  or  the  Trust, 
respectively,  as  defined  by  Section 
2(a)(19)  of  the  1940  Act  and  Rules 
thereunder  and  as  modified  by  any 
appUcable  orders  of  the  Commission, 
except  that,  if  this  condition  is  not  met 
by  reason  of  death,  disqualification,  or 
bona  fide  resignation  of  any  Directorfs) 
or  Trustee(s)  then  the  operation  of  this 
conditions  shall  be  suspended:  (i)  For  a 
period  of  45  days,  if  the  vacancy  or 
vacancies  may  be  filled  by  the  Board; 
(ii)  for  a  period  of  60  days,  if  a  vote  of 
shareholders  is  required  to  fill  the 
vacancy  or  vacancies;  or  (ui)  for  such 
longer  period  as  the  Commission  may 
prescribe  by  order  upon  appUcation. 

2.  The  Board  of  each  of  the  Fund  and 
the  Trust  will  monitor  the  Fund  and  the 
Trust  for  the  existence  of  any  material 
irreconcilable  conflict  between  the 
interests  of  the  contractowners  of  all 
separate  accotmts  investing  in  either  of 
the  Portfolios.  A  material  irreconcilable 


conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  State  insurance 
regulatory  authority  action:  (b)  a  change 
in  applicable  federal  or  state  insurance, 
tax,  o^securities  laws  or  regulations,  or 
a  public  ruling,  private  letter  ruling,  no- 
action  or  interpretive  letter,  or  any 
similar  action  by  insurance,  tax,  or 
securities  regulatory  authorities;  (c)  an 
administrative  or  judicial  decision  in 
any  relevant  proceeding;  (d)  the  manner 
in  which  the  investments  of  a  PortfoUo 
are  being  managed;  (e)  a  difference 
among  voting  instructions  given  by 
variable  annuity  and  variable  Ufe 
insurance  contractowners;  or  (f)  a 
decision  by  a  Participating  Insiuance 
Company  to  disregard  contractowners' 
voting  instructions. 

3.  Participating  Insurance  Companies 
and  LMC  wiU  report  any  potential  or 
existing  conflicts,  of  which  they  become 
aware,  to  the  Board  of  either  the  Fund 
or  the  Trust,  as  appropriate. 
Participating  Insurance  Companies  and 
LMC  wiU  be  obUgated  to  assist  the 
relevant  Board  in  carrying  out  its 
responsibilities  under  these  conditions 
by  providing  the  relevant  Board  with  all 
information  reasonably  necessary  for  it 
to  consider  any  issues  raised.  This 
responsibiUty  includes,  but  is  not 
limited  to,  an  obUgation  by  each 
Participating  Insurance  Company  to 
inform  the  relevant  Board  whenever 
contractowner  voting  instructions  are 
disregarded.  The  responsibiUty  to  report 
such  information  and  confUcts  and  to 
assist  the  rrievant  Board  will  be  a 
contractual  obUgations  of  all 
Participtating  Insurance  Companies 
investing  in  a  PortfoUo  under  their 
Participation  Agreements,  and  those 
Agreements  shaU  provide  that  such 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contractowners. 

4.  If  a  majority  of  the  Board  of  the 
Fund  or  the  Trust,  or  a  majority  of  the 
Independent  Directors  or  Trustees, 
determine  that  a  material  irreconcilable 
confUct  exists,  the  relevant  Participating 
Insurance  Companies  shall,  at  their 
expense  and  to  the  extent  reasonably 
practicable  (as  determined  by  a  majority 
of  Independent  Directors  or  Trustees), 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  irreconcilable 
material  confUct,  up  to  and  including: 
(a)  Withdrawing  the  assets  allocable  to 
some  or  all  of  the  Separate  Accounts 
from  the  PortfoUos  and  reinvesting 
those  assets  in  a  different  investment 
medium  (including  another  AppUcant, 
if  any)  or  submitting  the  question 
wheUler  such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
contractowners  and,  as  appropriate, 
se^egating  the  assets  of  any  appropriate 


group  (i.e.,  annuity  contractowners,  Ufe 
insurandb  contractownera,  or  variable 
contractowners  of  one  or  more 
Participating  Insurance  Companies  that 
votes  in  favor  of  such  segregation),  or 
offering  to  the  afiiected  contractowners 
the  option  of  making  such  a  change;  and 
(b)  establishing  a  new  registered 
management  investment  company  or 
managed  separate  account.  If  a  material 
irreconcilable  conflict  arises  berause  of 
a  Participating  Insurance  Company's 
decision  to  disregard  contractowner 
voting  instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  LMC  (on 
behalf  of  one  or  more  of  the  PortfoUos). 
to  withdraw  its  Separate  Account's 
investment  therein,  and  no  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  withdrawal.  The  responsibility  to 
take  remedial  action  in  the  event  of  a 
determination  by  the  Board  of  the  Fund 
or  the  Trust  that  an  irreconcilable 
material  confUct  exists  and  to  bear  the 
cost  of  such  remedial  action  shall  be  a 
contractual  obUgation  of  all 
Participating  Insurance  Companies 
imder  their  Participation  Agreements, 
and  these  responsibiUties  will  be  carried 
out  with  a  view  only  to  the  interests  of 
the  contractowners. 

For  purposes  of  condition  "4.",  a 
majority  of  Indep>endent  Directors  or 
Trustees  shall  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  irreconcilable  material 
confUct,  but  in  no  event  vdll  the 
Portfolios  or  LMC  be  required  to 
estabUsh  a  new  funding  medium  for  any 
variable  contract.  No  Participating 
Insurance  Company  shall  be  required  by 
this  condition  "4."  to  estabUsh  a  new 
funding  medium  for  any  variable 
contract  if  an  offer  to  do  so  has  been 
declined  by  a  vote  of  a  majority  of 
contractowners  materially  affected  by 
the  irreconcilable  material  conflict. 

5.  The  determination  by  the  Board  of 
the  Fund  or  the  Trust  of  the  existence 
of  an  in«concilable  material  confUct 
and  its  impUcations  shall  be  made 
knovra  promptly  in  uTiting  to  aU 
Participating  Insiuance  Companies  in 
the  Fund  or  the  Trust,  respectively. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  variable  contractowners 
so  long  as  the  Commission  continues  to 
interpret  the  1940  Act  as  requiring  pass- 
through  voting  privileges  for  variable 
contractowners.  Accordingly. 
Participating  Instuance  Companies  will 
vote  shares  of  a  PortfoUo  held  in  their 
Separate  Accoimts  in  a  manner 
consistent  with  timely  voting 
instructions  received  from 
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contractowmers.  Each  Puticipating 
Insurance  Company  also  will  vote 
shares  of  a  Portfolio  held  in  its  Separate 
Accounts  for  which  no  timely  voting 
instructions  firom  contractowners  are 
received,  as  well  as  shares  it  owns,  in 
the  same  proportion  as  those  shares  for 
which  voting  instructions  are  received. 
Participating  Insurance  Companies  shall 
be  responsible  for  assuring  that  each  of 
their  Separate  Accounts  participating  in 
a  Portfolio  calculates  voting  privileges 
in  a  manner  consistent  with  other 
Participating  Insurance  Companies.  The 
obligation  to  calculate  voting  privileges 
in  a  manner  consistent  with  all  other 
Separate  Accounts  investing  in  a 
Portfolio  shall  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  Participating 
Agreements. 

7.  Each  PortfoUo  will  notify  all 
Participating  Insurance  Companies  that 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each 
Portfolio  shall  disclose  in  its  Prospectus 
that:  (a)  Its  shares  may  be  offered  to 
insurance  company  separate  accounts 
that  fund  annuity  and  life  insurance 
contracts  of  Participating  Insurance 
Companies  that  may  or  may  not  be 
affiliated  with  one  another;  (b)  because 
of  differences  of  tax  treatment  or  other 
considerations,  the  interests  of  various 
contractowners  might  at  some  time  he  in 
conflict;  and  (c)  a  Board  of  the  Fund  or 
the  Trust,  as  appropriate,  will  monitor 
for  any  material  conflicts  and  determine 
what  action,  if  any,  should  be  taken. 

8.  All  reports  received  by  the  Board  of 
the  Fund  or  the  Trust  regarding 
potential  or  existing  conflicts,  and  all 
action  of  a  Board  with  respect  to 
determining  the  existence  of  a  conflict, 
notifying  Participating  Insurance 
Companies  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 
of  other  appropriate  records  of  the 
relevant  Board,  and  such  minutes  or 
other  records  shall  be  made  available  to 
the  Commission  upon  request. 

9.  If  and  to  the  extent  Rule  6e-2  and 
Rule  6e-3(T)  are  amended,  or  Rule  6e- 
3(T)  is  adopted,  to  provide  exemptive 
relief  from  any  provision  of  the  1940 
Act  or  ih»  rules  thereunder  with  res[)ect 
to  mixed  and  shared  funding  on  terms 
and  conditions  materially  different  from 
any  exemptions  granted  in  the  order 
requested,  then  the  Portfolios  and/or  the 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rule 
6e-2  and  Rule  6e-3(T),  as  amended,  and 
Rule  6e-3,  as  adopted,  to  the  extent 
such  rules  are  applicable. 


10.  The  Portfolios  will  comply  with 
all  provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (which,  for  these 
purposes,  shall  be  the  persons  having  a 
voting  interest  in  the  shares  of  the. 
Portfolios),  and  in  particular  each 
PortfoUo  either  wiU  provide  for  annual 
meetings  (except  insofar  as  the 
Commission  may  interpret  Section  16  of 
the  1940  Act  not  to  require  such 
meetings)  or,  as  each  Portfolio  currently 
intends,  comply  with  Section  16(c) 
(although  neither  the  Fund  nor  the  Trust 
are  trusts  described  in  this  section)  as 
well  as  %vith  Section  16(a)  and,  if  and 
when  applicable.  Section  16(b).  Further, 
each  Portfolio  will  act  in  accordance 
with  the  Commission's  interpretation  of 
the  requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  directors 
and  with  whatever  rules  the 
Commission  may  adopt  with  respect 
thereto. 

11.  The  Participating  Insurance 
Companies  and/or  LMC.  shall  at  least 
annually  submit  to  the  Board  of  the 
Fiind  and  the  Tnist  such  reports, 
materials  or  data  as  each  Board  may 
reasonably  request  so  that  such  Board 
may  fully  carry  out  the  obligations 
imposed  upon  it  by  these  stated 
conditions,  and  said  reports,  materials, 
and  data  shall  be  submitted  more 
frequently  if  deemed  appropriate  by  a 
Board.  The  obhgation  of  the 
Participating  Insurance  Companies  to 
provide  these  reports,  materials,  and 
data  upon  reasonable  request  of  a  Board 
shall  be  a  contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  Participation  Agreements. 

Conclusion 

For  the  reasons  stated  above. 
Applicants  assert  that  the  requested 
exemptions,  in  accordance  with  the 
standards  of  Section  6(c),  are 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margarai  H.  McFarland. 

Deputy  Secretary. 

IFR  Doc.  94-27633  Filed  11-7-94;  8:45  ami 
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SMALL  BUSINESS  AOMINiSTRATION 
License  No.  KVIO-OIM] 

Shaw  Venture  Partners  m,  L.P.; 
Issuance  of  a  SmaN  Business 
Investment  Company  Ucsnss 

On  May  27. 1994,  a  notice  was 
published  in  the  Federal  Register  (59 
FR  27645)  stating  that  an  appUcation 
had  been  filed  by  Shaw  Venture 
Partners  III,  L.P.,  400  Southwest  Sixth 
Ave.,  Suite  1100,  Portland.  OR  97204 
with  the  Small  Business  Administration 
(SEA)  pursuant  to  Section  107.102  of 
the  Regulations  governing  small 
husiness  investment  companies  (13  CFR 
107.102  (1994))  for  a  Ucense  to  operate 
as  a  small  business  investment 
company. 

Interested  parties  were  given  until 
close  of  business  June  26,  1994  to 
submit  their  comments  to  SBA.  No 
comments  were  received. 

Notice  is  hereby  given  that,  pursuant 
to  Section  301(c)  of  the  Small  Business 
Investment  Act  of  1958,  as  amended, 
after  having  considered  the  application 
and  all  other  pertinent  information,  SBA 
issued  License  No.  10/10-0190  on 
September  26, 1994,  to  Shaw  Venture 
Partners  III,  L.P.  to  operate  as  a  small 
business  investment  companv- 

The  99%  limited  partner  of  the 
Licensee  will  be  U.S.  Bancorp,  and  the 
i^icensee  will  have  $30  million  of 
private  capital. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  October  28. 1994. 
Robert  D.  Stillman. 

Associate  Administrator  for  Investment. 
IFR  Doc.  94-27614  Filed  11-7-94;  8:45  am) 
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DEPARTMENT  OF  STATE 

[Public  Notice  2113] 

Advisory  Committee  to  the  United 
States  Section  of  the  Intemationai 
Commission  for  the  Conservation  of 
Atiantic  Tunas 

The  Advisory.  Committee  to  the 
United  States  Section  of  the 
Intemationai  Commission  for  tne 
Conservation  of  Atlantic  Tuna^  (ICCAT) 
will  meet  on  November  15, 1994,  from 
8:30  a.m.  to  6:30  p.m.  at  the  Stieraton 
Intemationai  Hotel  at  Baltimoae 
Washington  Intemationai  Airport  in 
Linthicum,  Maryland.  The  meeting  will 
be  open  to  all  interested  members  of  the 
public.  The  meeting  will  consider 
recommendations  to  the  U.S.  delegation 
to  the  Annual  Meeting  of  the 


Intemationai  Commission  for  the 
Conservation  of  Atlantic  Tunas,  which 
will  be  held  in  Madrid,  Spain  November 
2ft-December  2. 1994.  We  r^ret  the 
short  notice  in  announcing  this  meeting, 
delayed  by  the  late  receipt  of  the 
Commission  meeting  agenda. 

The  Advisory  Committee  will  also 
meet  November  16, 1994  from  8:30  a.m. 
to  3:00  p.m.  This  session  will  not  be 
open  to  the  public  inasmuch  as  the 
discussion  will  involve  classified 
matters  pertaining  to  the  United  States 
negotiating  position  to  be  taken  at  the 
Annual  Meeting  of  the  Intemationai 
Commission  for  the  Conservation  of 
Atlantic  Tunas,  to  be  held  in  Madrid 
November  28 — ^December  2, 1994.  The 
members  of  the  Advisory  Committee 
will  examine  various  options  for  the 
negotiating  position  at  the  Annual 
Meeting,  and  these  considerations  must 
necessarily  involve  review  of  classified 
matters.  Accordingly,  the  determination 
has  been  made  to  close  the  November  16 
session  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2.  and  5  U.S.C.  552b  (c)(1) 
and  (c)(9). 

Reqxiests  for  further  information  on 
the  meeting  should  be  directed  to  Mr. 
Brian  S.  Hnllman,  Deputy  Director, 
Office  of  Marine  Conservation  (OES/  ^ 
OMC),  Room  7820,  U.S.  Department  of 
State,  Washington,  DC  20520-7818.  Mr. 
Hallman  can  be  reached  by  telephone 
on  (202)  647-2335  or  by  FAX  (202)  736- 
7350. 

Dated:  November  1, 1994. 
David  A.  Colson. 

Deputy  Assistant  Secretary  for  Oceans  Affairs. 
(FR  Doc  94-27598  Filed  11-7-94;  8:45  am] 
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THRIFT  DEPOSITOR  PROTECTION 
OVERSIGHT  BOARD 

Affordable  Housing  Advisory  Board 
Meeting 

AQENCV:  Thrift  Depositor  Protection 

Oversight  Board. 

ACTION:  Notice  of  meetings. 

StiMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App., 
announcement  is  hereby  published  for  a 
meeting  of  the  Afi'ordable  Housing 
Advisory  Board.  The  meeting,  which 
will  be  held  in  two  sessions,  is  open  to 
the  public. 

DATES:  The  Affordable  Housing 
Advisory  Board  will  hold  its  meeting  in 
two  sessions  on  November  21  and  22. 
1994.  in  Atlanta.  Georgia: 
1.  November  21 — ^Planning  session. 


2.  November  22 — General  session. 
ADDRESSES:  The  sessions  of  the  meeting 
will  be  held  at  the  following  locations: 

1.  November  21  Planning  Session — 
Atlanta  Marriott  Marquis,  265  Peachtree 
Center  Avenue,  9  a.m.  to  noon. 

2.  November  22  General  Session — 
Federal  Reserve  Bank  of  Atlanta,  104 
Marrietta  Street.  Conference  Center, 
third  floor,  8:30  a.m.  to  noon. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Nevius.  Committee  Management  Officer. 
Thrift  Depositor  Protection  Oversight 
Board,  808  17th  SUBet,  NW., 
Washington,  DC  20232,  202/416-2626. 
SUPPLEMENTARY  INFORMATION:  Section 
14(b)  of  the  Resolution  Tmst 
Corporation  Completion  Act,  Public 
Law  No.  103-204,  established  the 
Affordable  Housing  Advisory  Board 
(ARAB)  to  advise  the  Thrift  Depositor 
Protection  Oversight  Board  (Oversight 
Board)  and  the  Board  of  EKrectors  of  the 
Federal  Deposit  Insurance  Corporation 
(FDIC)  on  policies  and  programs  related 
to  the  provision  of  affordable  housing. 
The  Board  consists  of  the  Secretary  of 
Housing  and  Urban  Development  (HUD) 
or  delegate;  the  Chairperson  of  the 
Board  of  Directors  of  the  FDIC,  or 
delegate;  the  Chairperson  of  the 
Oversight  Board,  or  delegate;  four 
persons  appointed  by  the  Secretary  of 
HUEVwho  represent  the  interests  of 
individuals  and  organizations  involved 
in  using  the  affordable  housing 
programs,  and  two  former  members  of 
the  National  Housing  Advisory  Board. 
The  AHAB's  charter  was  issued  March 
9, 1994. 

Agendas:  An  agenda  will  be  available 
at  each  session  of  the  meeting.  At  the 
November  21  planning  session,  the 
AHAB  will  review  the  following:  its 
short-  and  long-term  goals,  as 
established  at  the  October  3  planning 
session;  Resolution  Trust  Corporation 
(RTC)  and  FDIC  housing  disposition 
processes;  financing  issues  related  to  a 
unified  RTC/FDIC  affordable  housing 
program,  and  bank  participation  in 
affordable  housing  programs.  Members 
of  the  public  who  attend  the  planning 
session  will  be  asked  to  reserve 
questions  or  comments  imtil  the  second 
session  of  the  meeting  on  the  following 
day.  At  the  November  22  general 
session,  the  AHAB  will  address 
principal  issues  on  the  transition  of  the 
RTC's  affordable  housing  program  into 
the  FDIC  and  the  National  Advisory 
Board's  affordable  housing 
recommendations  from  the  Series  17 
Regional  Adviswy  Board  meetings  held 
throughout  the  coimtry  from  September 
13  through  September  29.  In  addition, 
the  AHAB  wiU  hear  from  technical 
assistance  advisors  on  the  RTC's 


Affordable  Housing  Disposition 
Program,  reports  on  FDIC  sales  and 
appraisal  process  and  an  update  on  the 
Housing  (Opportunity  Hotline.  The 
AHAB's  chairperson  or  its  Delegated 
Federal  Officer  may  authorize  a  member 
or  members  of  the  pubfic  to  address  the 
AHAB  during  the  pubtic  forum  portion 
of  the  second  session. 

Statements:  Interested  persons  may 
submit,  in  writing,  data,  information  or 
views  on  the  issues  pending  before  the 
Affordable  Housing  Advisory  Board 
prior  to  or  at  the  November  22  general 
session  of  the  meeting.  Seating  is 
available  on  a  first-come  first-sfirved* 
basis  for  each  session  of  the  meeting. 

Dated:  November  3, 1994. 
Jill  Nevius. 

Ck>mmittee  Management  Officer. 
[FR  Doc.  94-27645  Filed  11-7-94;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Civil  Tiltrotor  Development;  Advisory 
Committee;  Environment  &  Safety 
Subcommittee 

Pursuant  to  Section  10(A)(2)  of  the 
Federal  Advisory  Committee  Act  Public 
Law  (72-362):  5  U.S.C.  (App.  I),  notice 
is  hereby  given  of  a  meeting  of  the 
Federal  Aviation  Administration  (FAA) 
sponsored  Civil  Tiltrotor  Development 
Advisory  Committee  (CTRDAC) 
Environment  &  Safety  Subcommittee 
will  be  on  November  14, 1994  in 
Washington,  D.C.  at  Airports  Council 
Intemationai  headquarters,  1775  K 
Street  NW.,  Suite  500,  Washington,  D.C. 
The  meeting  will  begin  at  10:00  a.m. 
and  conclude  by  5:00  p.m. 

The  agenda  for  the  Environment  & 
Safety  Subcommittee  meeting  will 
include  the  following: 

41)  Presentations  on  enviommental 
and  safety  issues 

(2)  Review  issue  papers  and  draft 
report  material. 

(3)  Review  Subcommittee 
Assumptions. 

(4)  Review  Subcommittee  Woric  Plan/ 
Schedule. 

Persons  who  plan  to  attend  the 
meeting  should  notify  Mrs.  Karen 
Braxton  at  202-267-8759  or  Ms. 
Deborah  Ogunshakin  on  202-267-9451. 
Attendance  is  open  to  the  interested 
public,  but  limited  to  space  available. 
With  the  approval  of  the  Chairperson, 
members  of  the  public  may  present  oral 
statements  at  the  meeting. 

Members  of  the  public  may  provide  a 
written  statement  to  the  Subcommittee 
at  any  time. 
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Persons  with  a  disability  requiring 
special  services,  such  as  an  ixnerpreter 
for  the  hearing  impaired,  should  contact 
Mrs.  Braxton  or  Ms.  Ogunshakin  at  least 
three  days  prior  to  the  meeting. 

ImukI  in  Washington.  D.C.  Octotwr  27. 
1994. 
Ricliard  A.  Wmaa, 

Designated  Federal  Official,  Civil  Tiltrotor 
Development  Advisory  Committee. 
|FR  Doc.  94-27644  Filed  11-7-94;  8:45  am) 
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RICA,  Inc.;  Special  Committee  182; 
Fourth  Meeting;  Minimum  Operational 
Performance  Standarda  (MOPS)  for  an 
Avionica  Computer  Raaource  (ACR) 

Pursuant  to  section  10(a]  (2)  of  the 
Federal  Advisory  Committee  Act  (P.L. 
92-463,  5  U.S.C.  Appendix  I),  notice  is 
hereby  given  for  Special  Committee  182 
meeting  to  be  held  January  23-24.  1995. 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  the  RTCA  Conference  Room, 
1140  Connecticut  Avenue  NW.,  Suite 
1020.  Washington,  DC  20036. 

Agenda  will  be  as  follows:  (1) 
Chairman's  introductory  remarks;  (2) 
Review  and  approval  of  meeting  agenda: 
(3)  Review  and  approval  of  minutes 
from  third  meeting  held  Septemtwr  20- 
21.  1994;  (4)  Report  on  TMC  response  to 
terms  of  reference  recommendation;  (5) 
Identify  and  discuss  attributes  of  the 
ACR  which  distinguish  if  from  an 
"ordinary  Computing  Platform". 
Consider  both  "Basic"  and 
"Discretionary"  attributes;  (6) 
Explanation  of  the  FAA  equipment 
qualification  and  aircraft  certiPication 
procedures;  (7)  Establish  timetable  for 
the  development  of  the  MOPS 
document;  (8)  Refine  the  issues  list 
begun  at  the  second  meeting;  (9)  Review 
and  expand  glossary  of  term  unique  to 
avionics  computing  resource;  (10)  Other 
business;  (11)  Date  and  place  of  next 
meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  Chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue 
NW.,  Suite  1020.  Washington.  DC 
20036;  (202)  833-9339.  Any  member  of 
the  public  may  present  a  written 
statement  to  the  committee  at  any  time. 


Issued  in  Washinglon,  D.C  on  Noxember  2, 

1994. 

David  W.  Ford. 

Designated  Officer. 

|FR  Doc.  94-27622  Filed  11-7-94;  8:45  ami 
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Federal  Tranalt  Administration 
[Docket  No.  94-0] 

Notice  of  Raquest  for  Comments  on 
the  Inclusion  of  Security  Data 
Reporting  In  tha  National  Transit 
Databasa 

agency:  Federal  Transit  Administration, 

DOT. 

ACTKM:  Notice. 

— 

summary:  The  Federal  Transit 
Administration  (FTA)  proposes  to  revise 
its  safety  reporting  form  to  include 
security  information  as  part  of  its 
annual  National  Transit  Database 
(Section  15)  reporting  system. 

Among  other  things,  the  Omnibus 
Anti-Crime  legislation  (Pub.  L.  103-322) 
signed  by  President  Clinton  on 
SeptembiBr  13. 1994.  reinforces  the  need 
to  Tight  crime  and  to  increase  security  in 
existing  and  future  transportation 
systems.  Moreover,  FTA's  Strategic  Plan 
includes  a  strategy  to  "Maximize 
Security  and  Safety  of  Transit  Systems 
for  Service  Users".  The  first  goal  under 
this  strategy  is  to  improve  personal 
security. 

This  Notice  thus  solicits  comments 
from  transit  agencies  on  the  proposed 
initiation  of  reporting  of  security  data  in 
the  National  Transit  Database  (Section 
15)  for  the  1995  Report  Year,  including 
the  existing  availability  of  the  data, 
costs  involved,  and  the  relationship  of 
the  proposed  reporting  requirements  to 
other  crime  reporting  systems,  for 
example,  the  Federal  Bureau  of 
Investigation's  Uniform  Crime  Reporting 
System  (UCR),  etc. 
DATES:  Written  comments  must  be 
received  on  or  before  December  8. 1994. 
ADDRESSES:  Comments  should  be  sent  to 
Docket  Number  94-D,  Room  9316, 
Office  of  Chief  Counsel.  Federal  Transit 
Administration,  400  Seventh  Street  SW.. 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Fleischman,  Director,  Office  of 
Capital  and  Formula  Assistance  (202) 
366-1662  or  Marvin  Futrell.  Chief. 
Audit  Review  and  Analysis  Division. 
(202)  366-6471. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

The  National  Transit  Database 
(Section  15)  Transit  Safety  Form  (405) 


for  Report  Year  1995  is  proposed  to  be 
expanded.  The  FTA  seeks  to  collect 
security  information  as  part  of  its 
annual  National  Transit  Database 
reporting  system,  the  Uniform  Systen>uf 
Accounts  and  Records  and  Reporting 
System.  Among  other  things,  the 
Chnnibus  Anti-Crime  legislation  (Pub.  L. 
103-322),  signed  by  President  Clinton 
on  September  13, 1994,  reinforces  the 
need  to  fight  crime  and  to  increase 
security  in  existing  and  future 
transportation  systems. 

Moreover,  FTA's  Strategic  Plan 
includes  a  strategy  to  "Maximize 
Security  and  Safety  of  Transit  Systems 
for  Service  Users".  The  first  goal  under 
this  strategy  is  to  improve  personal 
security. 

FTA's  regulation  regarding  the 
Uniform  System  of  Accoimts  and 
Records  and  Reporting  System  is  at  49 
CFR  part  630.  In  particular,  49  CFR  part 
630(c)  provides  that  the  Reporting 
System  is  subject  to  [>eriodic  revision, 
and  that  a  Notice  of  certain  changes  or 
revisions  will  be  published  in  the 
Federal  Register. 

Accordingly,  set  forth  below  is  a 
summary  of  the  new  data  and  draft  of 
the  proposed  reporting  form  the  FTA 
proposes  to  include  in  the  information 
that  must  be  sent  to  FTA  as  part  of  the 
Section  15  aimual  report.  This 
information  will  be  mailed  to  grantees 
early  in  1995,  and  may  include  changes 
in  response  to  comments  to  this  Notice. 
FTA  particularly  seeks  comments  on  the 
scope  of  the  draft  form  and  the 
adequacy  of  the  information  being 
sought.  Comments  are  sought  on  how 
much  the  data  should  be  stratified  and 
whether  there  should  be  thresholds  for 
reporting  based  on  a  transit  system's 
.size. 

B.  Descrfption  of  New  Security  Elements 
for  Section  15  Reporting 

The  Security  data  are  proposed  to  be 
expanded  to  include  security  data 
reported  by  location,  i.e.,  In  Vehicle,  In 
Station  and  In  Other  Transit  Property; 
and  by  type  of  offense,  i.e..  Arson, 
Assault,  Burglary,  Homicide,  Larceny/ 
Theft,  Motor  Vehicle  Theft,  Robbery, 
Sex  Offenses/Forcible,  Vandalism, 
Loitering/Vagrancy,  Disorderly  Conduct, 
Driving  Under  the  Influence  (DUI), 
Drunkenness,  Trespass,  and  Fare 
!  Evasion.  The  data  would  be  reported  by 
incidents,  fatalities  and  injiuies  for  each 
directly  operated  or  purchased 
transportation  mode  and  also  by  both 
patron  and  non-patron. 

The  proposed  form  is  as  follows: 

WLUNQ  COOE  4«10-«1-^ 


Section  15  10 


Kne 
No. 


01 

Ola 

02 

02« 

03 

OS* 

03b 


04 

05 

06 

07 

08 

08« 

09 

09a 

09b 

10 
11 
12 

13 
U 
15 
16 

17 

18 


Transit  Safety  A  tecurfty  form  (405A)  -  Safety 


Items 


19 


OILLISIOKS 

Collision  Mfth  othtf  veMcles 

(at  grade  croeslne) 
Collision  with  objects 

(et  grede  crossing) 
Collision  with  people 

(at  grade  crossing) 

(attoMpt/successful  suicide) 

aQM-cauisioNS 

Serai  laents 

Derai luent/bus  going  off  road 
Persenat  Casualties 

Parking  facility 

Inside  x^icle 

On  right-of-My 

Boarding  and  alighting  vehicle 
(associated  with  lift) 

In  station/bus  stop 
(associated  Mith  escalator) 
(associated  with  elevator) 
Fires  (no-threahetds) 

Inside  vehicU 

In  station 

On  right-of-way 
BnOTEE  CASUALTIES 

Inside  vehicle 

On  right-of-way 

Maintenance  facility/yard 

Other 

TOTAL  OF  EMPLOrS  SAFETT  IT8IS 
TOTAL  OF  OTNERS  SAFETT  ITBB 


TKAMSIT  MOFERTT 


Date  Prepered 


aaport  Tear  1995 
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••fort  Vmt  1995 
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Definitions  relating  to  location  of  an 
incident  would  be  as  follows: 

In  Vehicle—An  incident  occurring 
within  a  transit  agency  revenue  vehicle. 

In  Station — ^An  incident  occurring  at 
a  transit  station  or  stop. 

Other  Transit  Property— An  incident  . 
occurring  at  facilities  which  are  directly 
controlled  by  a  transit  agency  (agency  is 
responsible  for  cleaning  or  maintaining) 
or  provided  to  a  transit  agency  for  its 
use  by  another  public  or  private  entity 
(formal/informal  agreement  with  the 
owner  wherein  services  or  facilities  are 
provided  to  benefit  the  transit  agency) 
other  than  stations  and  vehicles. 

Definitions  relating  to  type  of  incident 
would  be  as  follows: 

Incident — Security  related  occiuxence 
involving  fatalities,  injuries  or  property 
damage. 

Fatality — A  death  confirmed  within 
30  days  directly  related  to  a  security 
incident. 

Injury— Any  physical  damage  or  harm 
to  a  person  which  results  in  the  need  for 
medical  treatment  related  to  a  security 
incident. 

Definitions  relating  to  type  of  offense 
would  be  as  follows: 

Group  A^Dffenses  perpetrated 
against  other  individuals  or  property. 

Arson — ^To  unlawfully  and 
intentionally  damage,  or  attempt  to 
damage,  any  real  or  personal  property 
by  fire  or  incendiary  device. 

Assault — ^An  unlawful  attack  by  one 
person  upon  another. 

Burglary — The  unlawful  entry  into  a 
buildiog  or  other  structuire  with  the 
intent  to  commit  a  felony  or  a  theft. 

Homicide — The  killing  of  one  or  more 
human  being(s)  by  another. 

Larceny/Tneft — ^The  unlawful  taking, 
carrying,  leading  or  riding  away  of 
property  from  the  possession,  or 
constructive  possession,  of  another 
person. 

Motor  Vehicle  Theft— The  theft  of  a 
motor  vehicle.  Note:  A  "motor  vehicle" 
is  a  self-propelled  vehicle  that  nms  on 
the  surface  of  land  and  not  on  rails,  and 
which  fits  one  of  the  following  property 
descriptions:  automobiles,  buses, 
recreational  vehicles,  trucks,  or  other. 

Robbery— The  taking,  or  attempting  to 
take,  anything  of  value  under 
confrontational  circumstances  from  the 
control,  custody,  or  care  of  another 
person  by  force  or  threat  of  force  or 
violence  and/or  by  putting  the  victim  in 
fear  of  immediate  harm. 

Sex  Offenses,  Forcible — Any  sexual 
act  directed  against  another  person, 
forcibly  and/or  against  that  person's 
will;  or.  not  forcibly  or  against  the 
person's  will  where  the  victim  is 
incapable  of  giving  consent 

Vandalism — ^To  willfully  or 
maliciously  destroy,  damage,  deface,  or 


otherwise  injure  real  or  personal 
property  without  the  consent  of  the 
owner  or  person  having  custody  or 
control  of  it. 

Group  B — Offenses  not  involving 
other  individuals  or  property. 

Loitering/Vagrancy— The  violation  of 
a  court  order,  regulation,  ordinance  or 
law  requiring  the  withdrawal  of  persons 
from  the  streets  or  other  specified  areas; 
prohibiting  persons  from  reniaining  in 
an  area  or  place  in  an  idle  or  aimless 
maimer;  or  prohibiting  persons  from 
going  from  place  to  place  without 
visible  means  of  support.  Note:  This 
offense  includes  "Begging"  and 
"Vagabondage".  Persons  prosecuted  on 
charges  of  being  a  "Suspicious 
Character",  "Suspicious  Person",  etc.. 
are  also  to  be  included. 

Disorderly  Cbndurt— Any  behavior 
that  tends  to  disturb  the  public  peace  or 
decorum,  scandalize  the  commiuiity,  or 
shock  the  public  sense  or  morality. 

Driving  under  the  Influence  (DUI) — 
Driving  or  operating  a  motor  vehicle  or 
common  carrier  while  mentally  or 
physically  impaired  as  the  result  of 
consuming  an  alcoholic  beverage  or 
using  a  drug  or  narcotic. 

Drunlcenness— To  drink  alcoholic 
beverages  to  the  extent  that  one's  mental 
faculties  and  physical  coordination  are 
substantially  impaired.  Note:  This 
offense  includes  "Drunk  and 
Disorderly",  "Common  Drunkard", 
"Habitual  Dnmkard",  and 
"Intoxication". 

Trespass — ^To  unlawfully  enter  land,  a 
dwelling,  or  other  real  property. 

Fare  Evasion — ^The  unlawful  use  of 
transit  facilities  by  riding  without 
paying  the  appUcable  fare. 

Issued  on:  November  3, 1994. 
Gordon  J.  Linton. 
Administrator. 

|FR  Doc.  94-27677  Filed  ll-7-d4;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Doctet  No.  94-89;  Notice  1] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  1990 
Porsche  944  S2  Cabriolet  Convertibie 
Passenger  Cars  Are  Eiigit>te  for 
importation 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  1990 

Porsche  944  S2  Cabriolet  convertible 

passenger  cars  are  eligible  for 

importation. 

SUMMARY:  This  notice  announces  receipt 

by  the  National  Highway  Traffic  Safety 


Administration  (NHTSA)  of  a  petition 
for  a  decision  that  a  1990  Porsche  944 
S2  Cabriolet  convertible  that  was  not 
originally  manufactiued  to  comply  with 
all  appUcable  Federal  motor  vehicle 
safety  standards  is  eligible  for 
importation  into  the  United  States 
because  (1)  it  is  substantially  similar  to 
a  vehicle  that  was  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  was 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  December  8, 1994. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration.  400  Seventh  St. 
SW,  Washington,  DC  20590.  [Docket 
hours  are  fiom  9:30  am  to  4  pm] 
FOR  FURTHER  INFORMATION  CONTACT: 
Ted  Bayler,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-5306). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Highway  Traffic  Safety  Act 
(the  Act)),  a  motor  vehicle  that  was  not 
originally  manufactured  to  conform  to 
all  appUcable  Federal  motor  vehicle 
safety  standards  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115  (formerly  section  114  of  the  Act), 
and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisicms  may 
be  submitted  by  either  manufactiu«rs  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
pubUshes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opporttmity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eUgible 
for  importation.  The  agency  then 
pubUshes  this  decision  in  die  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories.  Inc.  of  Houstm.  Texas 
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005)  hMpMHiMMd  NHTSA  to  ifacidc 
whetbM- 19M  Ponchi  M4  S2  Cabrioiet 
convertible  paMwpr  can  an  eHgibfa 
for  importation  lalo  Ibe  United  Slates. 
The  vehicle  which  Wsllaoe  bebares  is 
substnntiallv  similar  is  the  1990  PotscIm 
944  S2  Cabiioiet  convertible  that  was 
manufBctured  lor  importatioo  into,  aid 
sale  in.  the  United  Slates  and  certified 
by  its  manubcturer  as  confbraung  to  all 
applicable  Federal  aaotor  vehicle  cafaty 
standards. 

The  petitiooec  ciaims  ibat  it  carefully 
compared  the  non-U.S.  certified  1990 
Porsche  944  S2  Cabriolet  convertible  lo 
its  U.S.  certified  counterpart,  and  found 
the  two  vehicles  to  be  substantially 
similar  with  resfiect  to  compliance  with 
most  Federal  motor  vehicle  safely 
standards. 

Wallace  submitted  infunndtion  with 
its  petition  intended  to  demonstrate  that 
the  non-US.  ceitifled  1990  Porsche  944 
S2  Cabriolet  convertible,  as  originally 
manufactured,  coufutms  to  many 
Federal  motor  vehicle  safety  standards 
in  the  same  manner  as  its  U.S.  certified 
counterpart,  or  i»  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  cUifms  that 
the  non-U.S.  certified  1990  Porsciie  944 
S2  Cabriolet  convertible  is  identical  lo 
its  U.S.  certified  oeunterpart  with 
reaped  lo  compliance  with  Standards 
Nos.  102  Transmission  Shift  Ltvrr 

Stfquence 103  Defrosting  and 

defogging  Systems,  104  Windshield 
Wiping  and  Washing  Systems.  1 05 
Hydraulic  Broke  Systems,  106  Brake 
Hoses.  107  Reflecting  Surfaces.  109  New 
Pneumattc  Tires,  112  Headlamp 
Concealment  Devices.  113  Hood  Latch 
Systems.  1 16  Brake  Fluid,  1 18  Power- 
Operated  Window  Systems,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact. 
202  Head  RestrainU.  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  jSteenng 
Control  Hetuytrard  Dttplocomeilt.  205 
Ghjzing  Materiolt,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systeme.  209  Seat  Belt 
Assembliea,  210  5eaf  Belt  Assembly 
AiKhorofsn.  211  Wheel  Nuts.  IV heel 
Discs  and  Hubcaps,  212  Wmdshieki 
Retention,  214  Sida  Door  Strength.  216 
Roof  Crush  Resistance.  219  Windshteid 
Zone  Intrusion,  301  Fuel  System 
Integrity,  and  302  Fkunmobilrty  of 
Interior  Materials. 

PMiliooer  also  ooolerMls  thai  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  folloiving  elandards, 
in  the  manner  indicated: 

Standard  No.  101  Conlit^  and 
Displays,  (a)  Sufaatitutioii  el  a  lens 


marked  "Brake"  far  a  koe  wiak  an  BCE 
symbol  on  the  brake  kilum  indicator 
lamp:  (b)  lecalibratioa  of  the 
apeedometer/odometer  from  kilomelers 
to  milae  per  hour,  or  replacement  of  the 
speedometer/odometer  with  the  U.S.- 
modal  component. 

Standard  No.  108  Lamp*.  Reflective 
Device*  and  Asaodated  Equipment:  (a) 
replacement  of  the  headlamp  aasembbes 
with  the  U.S.-model  component  and 
installation  of  U.S.-Bodel  lalaining 
rings  and  wiring  hamesa;  fb)  liwtaUation 
of  a  high  mounted  stop  lamp. 

Standard  No.  1 10  Tire  Setortion  artd 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearxien-  Mirror: 
required  warning  ilaleMBt  must  be 
permanently  etched  onto  the  iaoe  of  the 
paseHWV  iideiearvtew  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  warning  buzzer 
microewilch  Hid  a  warning  buzzer  in 
the  ignition  switch. 

Standard  No.  115  Vehicle 
Identification  Number:  installatitm  of  a 
VIN  plate  that  can  be  read  from  outside 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Replacement  of  the 
driver's  seat  bell  latch  with  one 
containing  a  seat  beh  warning 
microswitch  and  installation  of  a  seat 
belt  warning  system:  (b)  installat)<m  of 
a  U.S.-model  passive  mstraint  system. 
The  petitioner  states  that  the 
modifications  necessary  lo  install  such 
a  restraint  system  inchide  replacement 
of  the  steering  wheel  writh  a  U.S.-model 
component,  in^nHtion  of  a  control  unit 
with  wiring  harness  and  contact 
support,  installation  of  two  vehicle 
impact  sensors  and  driver's  and 
passenger's  aide  air  baas,  and 
replacement  of  the  dashboard  with  one 
that  incorporates  driver's  and 
passenger's  side  knee  bolsters.  The 
petitioner  further  stales  the  non-U.S. 
certified  1990  Porsche  944  S2  Cabriolet 
convertible  is  designed  so  that  an  air  bag 
system  can  be  reacHIy  installed,  without 
the  need  for  structutmi  ■v^ifiTt!iitnt 
The  petitioner  also  notes  that  the  oon- 
U.S.  cartified  J090  Porsdie  944  S2 
Cabriolet  convertible  is  equipped  with 
Type  n  seat  belts  in  all  four  seating 
positions,  and  that  it  complies  with  the 
standard's  requirements  far  reer  seating 
positions. 

Additionally.  Am  patmomar  stataa  thai 
U.S.-moM  shock  abaoiban  mmt  be 
instelied  befaand  the  front  and  rear 
bumpers  to  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

faMaiesled  penans  are  invited  to 
suboMt  ceaiHaBli  on  the  petition 


desoibed  above.  Cununents  diould  lefar 
to  the  docket  number  and  be  submitted 
to:  Docket  Station,  National  Highway 
Traffic  Safety  Administration,  Room 
5109. 400  Seventh  Street,  SW.. 
Washington,  E)C  20590.  h  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
dose  of  business  on  the  dosing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  actioB  on  die  petition 
will  be  published  in  the  Fedeial 
Register  pursuant  to  the  authority 
indicated  below. 

Aelharity:  49  U.S.C  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  S93.a:  dalegatioDs  of  autiwriiy 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  2, 1994. 
WimaMA-Baiyj. 

Associate  AdaiinistraaorforEnforcemenL 
|FR  Doc.  94-27600  Filed  11-7-94:  S  45  am) 
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Notice  Of  Receipt  Of  Petition  tor 
Decision  That  Nonconforming  1993 
Volvo  940  QL  Peseonger  Cars  Are 
Eligible  tor  Importation 

agency:  National  Midway  Ttaffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  fur 
decision  that  nonconforming  1993 
Volvo  940  GL  p>assenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
Administration  (NHTSA)  of  a  petition 
for  decision  that  a  1993  Volvo  940  CL 
that  was  not  originally  manufactured  tu 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  is 
eligible  for  importation  into  the  United 
States  because  (1)  it  is  substantially 
similar  to  a  vehicle  that  was  originally 
manufactured  for  importation  into  aoid 
sale  in  the  United  States  and  that  was 
certiHed  by  its  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  it  is  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  dale  for  comments 
on  the  petition  is  December  8. 1994 
ADDRESS:  Comments  should  refer  lo  the 
docket  number  and  notice  number,  and 
be  submitted  lo:  Docket  Section.  Room 
5109,  National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street  Siw.. 
Washington.  DC  20590.  (Docket  hours 
are  from  9:30  am  to  4  pm). 


FOR  FURTHER  INFORMATION  >O0KTACT:  Ted 
Bayler.  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-36&-5306). 

SUPPLEMENTARY  INFORMATION: 

Vadcground 

Under  49  VSJC  §  30141(a)(1)(A) 
(formerly  section  108(c)(3)(A)(i)(I)  of  the 
National  Traffic  and  Motor  Vehicle 
Safety  Act  (Ae  Act)),  a  motor  vehicle 
that  was  not  originc^ly  manufactured  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards  shall  be  refused 
admission  into  die  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
§  30115  (formerly  section  114  of  the 
Act),  and  of  the  same  model  year  as  the 
model  of  the  motor  vehicle  to  be 
compaied..and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
afibrds  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  die 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  die  Federal 
Register. 

J.K.  Motors,  Inc.  of  Kingsville, 
Maryland  ("J.K.")  (Registered  Importer 
90-006)  has  petitioned  NHTSA  to 
decide  whether  1993  Volvo  940  GL 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
vehicle  which  J.K.  believes  is 
substantially  similar  is  the  1993  Volvo 
940  GLihat  was  manufactured  for 
importation  into,  and  sale  in,  the  United 
States  and  certified  by  its  manufacturer 
as  conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  die  non-U.S.  certified  1993 
Volvo  9*0  GLioits  U.S.  certified 
counterpart,  and  foimd  the  two  vehicles 
to  be  substantially  similar  with  respect 


to  compliance  with  most  Federal  motor 
vehicle  safety  standards.     . 

J;K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
the  non-U.S.  certified  1993  Volvo  940 
GL,  as  originally  manufactured, 
conforms  to.raai^  Federal  jnotor  vehicle 
safety  standards  in  the  same  manner  as 
its  U.S.  certified  counterpart,  or  is 
capable  oFbeing  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
the  non-U.S.  certified  1993  Volvo  940 
GL  is  identical  to  its  <U.S.  certified 
counterpart  with  respect  to  compliance 
with  Standards  Nos.  102  Transmission 
Shift  Level  Sequence  *  *  *.,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses.  107  Reflecting 
Surfaces,  109  New  Pneumatic  Tires,  113 
Hood  Latch  Systems,  116  Brake  Fluid, 
124  Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  From  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  211  Wheel  Nuts,  Wheel 
Discs  and  Hubcaps,  212  Windshield 
Retention.  214-Side  Door  Strength,  216 
Roof  Crush  Resistence.  219  Windshield 
Zone  Intrusion.  301  Fuel  System 
Integrity,  and  302  Flammability  of 
Interior  Materials. 

Additionally,  the  petitioner  states  that 
the  non-U.S.  certified  1993  Volvo  940 
GL  complies  with  the  Bumper  Standard 
found  in  49  OFR  Part  581. 

Petitioner  also  contends  that  the 
vehicle  is  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  {&]  substitution  of  a  lens 
mariced  "flrake"  for  a  ions  -with  an  ECE 
symbol  on  the  brake  failure  indicator 
lamp:  (b)  replacement  of  the 
speedometer/odometer,  which  is 
calibrated  in  kilometers,  with  a  U.S.- 
model  component  calibrated  in  miles 
per  hour. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
installation  of  U.S.-model  headlamp 


assemblies:  (b)  iastallation  of  U.S.- 
model  taillamp  assemblies  which 
incorporate  rear  sidemarkers;  (c) 
installation  of  a  factory-supplied  high 
mounted  stop  lamp  assembly. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Searriew  Mirror: 
replacement  of  the  passenger  side 
rearview  mirror  with  a  U.S.-medel 
component. 

Standard  No.  114  Theft  Protection: 
installation  oTa  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  115  Vehjc/e 
Identification  Number:  installation  of  a 
VIN  plate  that  can  be  read  from  outsidp 
the  left  windshield  pillar,  and  a  VIN 
reference  label  on  the  edge  of  the  door 
or  latch  post  nearest  the  driver. 

Standard  No.  208 -Occupo/jf  Crash 
Protection:  (a)  installation  of  a  seat  belt 
warning  buzzer,  wired  to  the  driver's 
seat  beh  latch:  fb)  installation  of  a  knee 
bolster  to  augment  the  vehicle's  air  bag 
based  passive  restiaim  system,  which 
otherwise  conforms  to  the  standard. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
Traffic  Safety  Administration,  Room 
5109, 400  Se\>enth  Street  SW.. 
Washington,  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  dosing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  wall  also  be  considered. 

Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federri 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(1)(A)  and 
(b)(1):  49  CFR  593.fi:  delegations  of  authoritv 
at  49  CFR  1.50  and  501.8. 

Issued  on:  November  22. 1994. 
William  A.  fioehly. 

Associate  Admmistmtor  for  Enforcement. 
(FR  Doc.  94-27599  Piled  11-7-94: 8:45  am] 

BILUNG  CODE  4910-SS-M 


UMI 


55740 


Itogister  /  Vol.  59.  No.  215  ./  TueBday..  Npvember  B.  1994  /  Sunshine  Act  Meetings    ^741 


Sunshine  Act  Meetings 


Fedvral  Ragistar 

Vol.  59.  No.  215 

Tuesday.  November  8.  1994 


TNt  MCtion  of  lh«  FEDERAL  REGISTER 
conliins  notices  o(  meetings  pMished  under 
ttte  "XSovamment  tn  the  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  5S2tXe)(3). 


OEPARTMCNT  Of  ENCROV 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552b: 
DATE  AND  TIME:  10:00  a.m..  November  9. 
1994. 

PLACE:  825  North  Capitol  Street.  N.E.. 
Room  9306,  Washington.  DC.  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 

Note. — Items  listed  on  the  agenda  may  be 
deleted  without  further  notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell,  Secretary.  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 
This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda: 
however,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda — Hydro.  619th  Meeting — 
November  9.  1994,  Regular  Meeting  (10:00 
a.Bi.) 

CAH-1. 

Docket  No.  DI94- 5-001.  Cameron  Sharpe 
CAH-2. 

Omitted 
CAH-3. 
Project  No.  4632-018.  Clifton  Power 
Corporation 
CAH-4. 
Project  No.  8066-027,  American  Hydro 
Power  Company 
CAH-5. 
Project  No.  10551-044.  City  of  Oswego. 
New  York 
CAH-6. 
Project  Nos.  2391-002.  2425-O02  and 
2509-002.  Potomac  Edison  Company 
CAH-7. 
Project  No  4055-017.  Vernon  F. 
Ravenscroft 
CAH-8. 
Project  Nos.  10481-010  and  10482-013. 
Orange  and  Rockland  Utilities.  Inc. 
CAH-9. 
Project  No.  10567-003.  Barrish  k  Sorenson 
Hydroelectric  Company.  Inc. 
CAH-10. 

Omined 
CAH-ll.  • 


Project  No.  2306-015.  Citizens  Utilities 
Company 
CAH-1 2. 
Project  No.  1019»-001.  City  of  Klamath 
Falls 
««AH-13. 
Omitted 

CooMiit  Aganda— Electric 
CAE-1. 

Docket  No.  ER94- 14 74-000.  Pepperell 
Power  Association  Limited  Partnership 
CAE-2. 

Docket  No.  ER94-1673-000.  PECO  Energy 
Company 
CAE-3. 
Docket  No.  ER94-1 1 56-001 .  Centra  I 
Illinois  Public  Service  Company 
CAE-4. 

Docket  No.  FA91-53-001.  New  England 
Power  Company 
CAE-5. 

Docket  Nos.  ES94-2»-004  and  ES94-32- 
003,  Robbins  Resource  Recovery 
Partners.  L.P. 
CAE-6. 

Docket  No.  ER94-1 448-001.  Northeast 
Empire  Limited  Partnership  »2 
CAE-7. 

Omitted 
CAE-8. 

Omitted 
CAE-9. 

Docket  No.  ER94-1 3  70-001.  Vermont 
Yankee  Nuclear  Power  Corporation 
CAE-10. 

Docket  No.  EG94-105-000.  The  New 
World  Power  Company  (D>-ffr>n  Brodyn) 
Limited 
CAE-1 1. 

Docket  No.  EG94-106-000.  The  New 
World  Power  Company  (4  Burrows) 
Limited 
CAE-12. 

Docket  No.  EG94-107-000.  The  New 
World  Power  Company  Limited 
CAE-1 3. 

Docket  No.  EG94-108-000.  The  New 
World  Power  Company  (Canton  Moor) 
Limited 
CAE-1 4. 
Docket  No.  EC94-102-O00.  Vista  Energy. 
LP. 
CAE-1 5. 
Docket  No.  EG94-103-000.  Crown  Energy. 
LP. 
CAE-16. 

Omitted 
CAE-1 7. 

Docket  No.  EG94-97-000.  Wartsila  Diesel 
Dominicana.  S.A. 
CAE-1 8. 

Docket  No.  EG94-98-000.  Netherlands 
Generating  Trust  I 
CAE-1 9. 
Docket  No.  EG94-99-000.  Netherlands 
Generating  Trust  III 
CAE-20. 


Docket  No.  EG94-100-000.  Netherlands 
Generating  Trust  IV 
CAE-21. 

Docket  No  EG94-101-000.  Netherlands 
Generating  Trust  U 
CAE-22. 

Omitted 
CAE-23. 

Docket  No.  EL94-81-000,  Oglethorpe 
Power  Corporation  v.  Georgia  I^)wer 
Company  and  Municipal  Electric 
Authority  of  Georgia  v.  Georgia  Power 
Company 
rAE-24. 
Docket  No.  EL92-1 2-000,  Wisconsin 
Public  Service  Corporation 
CAE-25. 

Docket  Nos.  EL94-5S-000  and  QFR7-249- 
004.  L'Eneigia.  Limited  Partnership 
CAE-26. 
Docket  No.  ER94-975-O00.  New  England 
Power  Company 
t:AE-27. 
Docket  Nos.  EL92-25-000  and  EL93-30- 
000.  Interstate  Power  Company 

Consent  Agenda — Oil  and  Gas 

CAG-1. 

Docket  No.  RP95-»-000.  Canyon  Creek 
Compression  Company 
CAG-2. 

Docket  No.  TM95-3-21-000,  Columbia  Gas 
Transmission  Company 
CAG-3. 

Docket  No.  RP95-1 1-000.  K  N  Interstate 
Gas  Transmission  (Company 
CAG-4. 

Docket  No.  RP95-13-000,  El  Paso  Natural 
Gas  Company 
CAG-5. 
Docket  No.  PR94-1 8-000,  Cranberry 
Pipeline  Corporation 
CAG-6. 

Docket  Nos.  RP93-147-005,  RP94-201- 
000.  RP94-1 75-000.  RP91-203-000, 
(Phase  III),  CP94-153-O00  and  RP92- 
132-000.  Tennessee  Gas  Pipeline 
Company 
CAG-7. 

Docket  No.  RP91-203-047.  Tennessee  Gas 
Pipeline  Company 
CAG-8. 

Docket  No.  RP93-147-006,  Tennessee  Gas 
Pipeline  Company 
CAG-9. 

Docket  Nos.  RP93-148-000,  001.  002. 
RP93-147-002  and  RP93-151-005. 
Tennessee  Gas  Pipeline  Company 
CAG-10. 

Docket  Nos.  RP94-197-000.  RP93-151-007 
*    and  RP94-309-000,  Tennessee  (ias 
Pipeline  Company 
CAG-1 1. 
Docket  Nos.  RP94-1 97-002  and  RP93- 
151-013.  Tennessee  Gas  Pipeline 
Company 
CAG-12. 
Docket  No.  RP94-203-000.  Tennessee  Gas 
Pipeline  Company 
CAG-13. 


Dncket  No.  JtP94-340-000.  Carnegie 
Natural  GasCkMnpany 
CAG-44. 

Docket  Nos.  i)P93-9»-000, 003  andO04, 
Colorado  Interstate  Gas  Company 
CAG-K. 
Docket  Nos.  RP93-1 86-000  and  001. 
Carnegie  Natural  Gas  Company 
CAG-16. 
Docket  No.  RP95-08-000.  NorAm  Gas 
Transmission  Company 
CAG-1 7. 
Docket  No.  JQ>94-36S-003.  Williams 
Natural  Gas  Compai^ 
CAG-1 8. 
Docket  No.  RP94-374-001.  Trunkline  Gas 
Company 
CAG-19. 
DodLet  Nos.  AC:94-65-001  and  AC94-1Z1- 
001.  Columbia  Gulf  Transmission 
Company 

CAG-ao. 

Docket  Nos.  RP94-380-001  and  RP94-67- 
013.  et  al..  Southern  Natural  Gas 
Company 
CAG-21. 

Docket  Nos.  RP90-137-017.  TM93-6-49- 
008.  RP93-175-005  and  RS92-13-00a 
Williston  Basin  Interstate  Pipeline 
Company 
CAG-22. 
Docket  No.  RP91-166-926.  Northwest 
Pipeline  Corporation 
CAG-23. 
Docket  Nos.  TM91-6-37-005  and  TM92- 
7-37-003,  Nordiwest  Pipeline 
Corporation 
CAG-24. 
Docket  Nos.  RP94-183-004.  CP79-374-012 
and  CP79-382-014,  Southern  Natural 
Gas  Company 
CAG-25. 
Docket  No.  RP8&-1 22-023,  Colorado 
Interstate  Gas  Company 
CAG-26. 

Docket  Nos.  RP94-309-002,  RP93-151-OM 
and  RP94-309-001,  Tennessee  Gas 
Pipeline  Company 
CAG-27. 
Docket  No.  RP93-166-003,  TennesseeGas 
Pipeline  Company 
CAG-2B. 
Docket  No.  RP94-1 76-001,  Tennessee  Gas 
Pipeline  Company 
CAG-29. 

Omitted 
CAG-30. 
'Docket  No.  GP95-1-(XX).  State  of 

California.  Division  ofOil  and  Gas.  Tight 
Formation  Area  Determination.  FERC 
No.  TD93-00528T  (Califoroie-2) 
CAC-31.  Docket  No.  MG88-14-004,  Black 
Martin  Pipeline  Company 
Decket  No.  MGe8-3-0e9,PloridB  Gas 

Transmission  Company 
Docket  No.  MG88-7-006.  Northern  Natural 
Gas  Company 
■   Docket  No.  MG88-9-008,  Transwestetn 

Pipeline  Company 
CAG-32. 
Docket  No.  CPe^-ZITS^WM,  Arkla  Energy 
-Rsaouroes  Ccnnpany  and  'Mississippi 
River  Transmssion  Corporation 
Docket  No.  CP8»^195-^004.ANR  Pipeline 
Compel^ 
(JAG-33 


Docket  No.  a>93-500-001,TJatuial  Gas 
Pipeline  Company  of  America 
CAG-34. 
Daoket  No.  CP94-137-001,  Tennessee  Gas 
Pipeline  Compaity 
CAG-3S. 
Docket  No.  CP94-161-O02,  Avoca  Natural 
Gas  Storage 
CAG-36. 
Docket  No.  CP91-2206-009,  Tennessee  Xias 
Pipeline  Company 
CAG-37. 
Docket  Nos.  CP92-498-O04  and  000, 
Trunkline  (^s  Company 
CAG-38. 

Docket  Nos.  CP93-57-002  and  CP92-189- 
002 ,  Superior  OffsliOTe  Pipeline 
Company 
CAG-39. 

Docket  Nos.  CP93-79-003  and  005.  Mid 
Louisiana  Gas  Company  and  Fairbanks 
Gathering  Company 
CAG-40. 
Docket  No.  CP93-281-0O1,  Paiute  Pipeline 
Company 
CAG-41. 
Docket  No.  CP93-306-001.  Caprock 

Pipeline  Comftany 
Docket  No.  CP94-55-001,  Transwestem 

Pipeline  Company 
Docket  No.  CP94-302-001.  ■Northern 
Natural  Gas  Company 
CAG^2. 
Docket  No.  CP93-326-001,  Eastern 

American  Energy  Corporation 
Docket  No.  CP93-32&-001,  Columbia  Gas 
Transmission  Corporation 
CAG-43. 
Docket  No.  CP93-S67-001,  Texas  Gas 
Transmission  Corporation 
CAG-44. 
Docket  No.  CP94-36-001 .  Arkla  Gathering 
Services  Company 
CAG-45. 
Docket  No.  C794-147-001.  Williams 
Natural  Gas  Company  Docket  No.  CP94- 
163-001,  Kansas  Gas  Supply  Corporation 
CAG-46. 
Docket  No.  CP94-201^kX)l.  BCFGas,  Ltd. 
Docket  No.  CP94-107-001.  NorAm  Gas 
Transmission  Con\pany    " 
CAG-t7. 
Docket  Nos.  CP93-232-000,  CP93-Z56-000 
and  CP93-2  75-000,  Alabama-Tennessee 
Natural  Gas  Company 
CAG-48. 
Decket  No.  C794-21 4-000,  Natural  Gas 
Pipeline  Company  of  America 
CAG-49. 

DockefNo.  CP94-219-000,  Tennessee  Gas 
Pipeline  Company 
CAG-50. 
Docket  No.  CP94-e56-000.  General 
Services  Administration 
CAG-51. 
Docket  Nos.  CP93-637-O80  and  601.  ANR 
Pipeline  Company 
CAG-52. 
Docket  No.  CP94-79-000.  Panhandte 
Eastern  Pipe  Line'Company 
CAG-53. 
Docket  No.  CP94-550-000.  WariiingtDD 
Natural  Gas  Company 
CAG-54. 
DookettJo.  a94-l*SH0iQ,.H<d]iB 
Processing  Company 


Docket  No.  CP94-l<2^a80.  Nrathetn 
Natural  Gas  Company 
CAG-55. 
Docket  No.  CP94-20-000.  Field  Gas 

Gathering  Inc. 
Docket  Nos.  CP94-19-000  and  RS92-82- 
000,  Superior  Offshore  Pipeline 
Company 
CAG-56. 

Docket  No.  CP94-279-000.  Minerals.  Inc. 
CAG-57. 
Docket  No.  CP94-388-000.  Texas  Gas 

Transm  iss  ion  Corporation 
Docket  No.  CP94-390-000.  Enron 
Louisiana  Energy  Company 
CAG-58. 
Docket  No.  RS92-23-026.  Tennessee  Gas 

Pipeline  Company 
Docket  No.  RS92-33-O10.  East  Tennessee 
Natural  Gas  Company 
CAG-59. 
Docket  No.  CP87-39-O02.  Granite  State 
Gas  Transmission.  Inc. 
CAG-60. 
Docket  No.  CP92-184-010.  Texas  Eastern 
Transmission  Corporation 
CAG-61. 

Docket  No.  CP94-8a-001 ,  Great  Lakes  Gas 
Transmission  Limited  Partnership 

Hydro  Agenda 

H-1.  Project  No.  P-5797-002.  B&C  Eneig>-. 
Inc..  Order  on  license  application. 

Electric  Agenda 

B-1. 
Docket  No.  TX94-4-000.  Tex-La  Electric 

Cooperative,  of  Texas,  Inc. 
Docket  No.  ER94-138S-ee0.  West  Texas 

Utilities  Company.  Request  for 

transmission  service  under  section  211 

of  the  Federal  Power  Act 

Miscellaneous  Agenda 

M-1. 
Docket  No.  RM91-12-00Q,  Alternative 
Dispute  Resolution.  Notice  of  Proposed 
Rulemaking 

Oil  andCas  Agenda 

/.  Pipeline  Bate  Matters 
PR-1. 
Reserved 

n.  Restructuring  Matters 

RS-1. 
Reserved 

JZf.  Pipeline  Certificate  Matters 

PC-1. 
Docket  Nos  CP93-25&-000, 001  and  003, 
Mojave  Pipeline  Company.  Application 
ior  certificate  authorizing  major  pipeline 
'expansion. 
Dated:  November  2, 1994. 
LoisD.  CasheH, 
Secretary.  ' 

\FR  Dec.  94-.277ao Filed  ll-»-94;4«7  pm] 
BicuNG  coBEanr-^i-r 
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The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  Usted  below  on 
Thursday,  November  10, 1994.  which  is 
scheduled  to  commence  at  9:30  a.m..  in 
Ro<un  856.  at  1919  M  Street.  N.W.. 
Washington,  D.C. 

Item  No.,  Bureau,  and  Subject 

1— Private  Radio— Titk:  Impl«ni«ntation  of 
Section  309(j)  of  the  Communications 
Act— Competitive  Bidding  (PP  Docket  No. 
93-253).  Summary;  The  Commission  will 
consider  petitions  for  reconsideration  of 
rulM  established  for  the  entrepreneurs' 
blocks  in  the  broadbaod  Personal 
Communications  Service. 

2— Cable  Services — Title:  Implementation  of 
Sections  of  the  Cable  Television  Consumer 
Protection  and  Competition  Ad  of  1992 — 
("Going- Forward"  Issues)  (MM  Docket 
No*.  92-266  and  93-215).  Summary:  The 
Commission  will  consider  revised  "going 
forward"  rules  governing  rates  for 
regulated  cable  services  and  related  issues. 

3— Cable  Services — Title:  Implementation  of 
the  Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 — 
Development  of  Competition  and  Diversity 
in  Video  Programming  Distribution  and 
Carriage  (MM  Docket  No.  92-265). 
Summary:  The  Commission  will  consider 
petitions  for  reconsideration  of  the  cable 
television  program  access  rules  other  than 
issues  raised  in  the  National  Rural 

.  Telecommunications  Cooperative's  (NRTC) 
petition  relating  to  exclusive  contracts  with 
aaB<able  multichannel  video 
programming  (DBS)  distributors. 

i — Field  Operation*— Title:  Amendment  of 
Part  73.  Subpart  G,  of  the  Commission's 
Rules  Regarding  the  Emergency  Broadcast 
System  (FO  Docket  Nos.  91-171  and  91- 
301).  Summary:  The  Commission  will 
consider  replacing  the  Emergency 
Broadcast  System  with  a  new  technical  and 
operational  structure. 

S^Mass  Media — Title:  Amendment  of  Pans 
73  and  74  of  the  Commission's  Rules  to 
Permit  Unattended  Operation  of  Broadcast 
Stations  and  to  Update  Broadcast  Station 
Transmitter  Control  and  Monitoring 
Reouirements.  Summary:  The  Commission 
will  consider  action  concerning  broadcast 
station  operator  and  transminer  control 
requirements. 

6 — Mass  Media — Title:  4,295  Applications 
for  Authority  to  Construct  and  Operate 
Multipoint  Distribution  Service  Stations  at 
62  Transmitter  Sites:  96  Applications  for 
Authority  to  Construct  and  Operate 
Multipoint  Distribution  Service  Stations 
Summary:  The  Commission  will  consider 
4,560  reconsideration  petitions  regarding 
applications  for  new  MDS  stations. 

7— Mass  Media — Title:  Amendment  of  Parts 
and  74  of  the  Commission's  Rules  with 
Regard  to  Filing  Procedures  in  the 
MulUpoint  Distribution  Service  and  in  the 
Instructional  Television  Fixed  Service  and 
Implementation  of  Section  309(j)  of  the 
ConununicaUons  Act— Competitive 
Bidding  (PP  Docket  No.  93-^253)  Summary: 
The  Commission  will  consider  alternatives 
for  str— mlinlng  the  procedures  by  which 
applications  for  new  Multipoiiit 


Distribution  Service  are  filed  and 
processed. 
8— Common  Carrier — Title:  Policies  and 
Rules  Concerning  Letters  of  Agency  for 
Changing  Long  Distance  Carriers 
("Slamming  ").  Summary:  The  Commission 
will  consider  proposing  rules  concerning 
leners  of  agency  for  changing  long  distance 
carriers. 

Additional  information  concerning  . 
this  meeting  may  be  obtained  from 
Audrey  Spivack  or  Susan  Lewis  Sallet, 
Office  of  PubUc  Affairs,  telephone 
number  (202)  418-0500. 

Dated:  November  3. 1994. 
Federal  Communications  Commission. 
William  F.  CaloB. 
Acting  Secretary. 
IFR  Doc.  94-27745  Filed  11-4-94;  119  pm| 

MLUNO  COM  S71I-01-ai 


NATIONAL  TRANSPORTATKM  SAFETY  BOARD 

TIME  AND  place:  9:30  a.m.,  Tuesday. 

November  15,  1994. 

PLACE:  The  Board  Room,  5th  Floor,  490 

L^fant  Plaza.  S.W..  Washington.  D.C. 

20594. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 
6481— Safety  Study:  Commuter  Airline 

Safety. 
6247A — Railroad  Accident  Report:  Collision 
and  Derailment  of  Burlington  Northern 
Train  01-111-10  and  Union  Pacific  Train 
NPSEZ-09  in  Kelso,  Washington. 
November  11.  1993. 

NEWS  MEDU  CONTACT:  Telephone:  (202) 

382-0660. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  382-6525. 

Dated:  November  4. 1994. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 

IFR  Doc  94-27735  Filed  11-4-94:  10:53  am) 

MXMOCOOf  79M-ei-F 

NUCLEAR  REGULATORY  COMMISSION 

DATE:  Weeks  of  November  7.  14,  21.  and 

28.  1994. 

PLACE:  Commissioners"  Conference 

Room,  11555  Rockville  Pike.  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  November  7 

Thursday,  November  10 
2:30  p.m. 
Periodic  Meeting  with  Advisory  Committee 
on  Nuclear  Waste  (AC.WV)  (Public 
Meeting) 
(Contact:  )ohn  Larkins.  301-415-7360) 
4:00  p.m. 
Affirmation/Discussion  and  Vote  (Public 
Meeting) 


a.  Final  Amendments  to  10  CFR  Parts  30. 
32.  and  35:  Preparation,  Transfer  of 
Commercial  Distribution,  and  Use  of 
Byproduct  material  for  Medical  Use 
(Tentative) 

(Contract:  Anthony  Tse.  301-415-6233) 

Week  of  November  14 — Tentative 

There  are  no  meetings  schedule  for  the 
Week  of  November  14. 

Week  of  November  21— Tentative 

There  are  no  meetings  schedule  for  the 
Week  of  November  21. 

Week  of  November  28— Tentative 

There  are  no  meetings  schedule  for  the 
Week  of  November  28. 

Note:  AfTirmation  sessions  are  initially 
scheduled  and  announced  to  the  public  on  a 
time-reserved  basis.  Supplementary  notice  is 
provided  in  accordance  with  the  Sunshine 
Act  as  specific  items  are  identified  and  added 
to  the  meeting  agenda,  if  there  is  no  s(>eciric 
subject  listed  for  affirmation,  this  means  that 
no  item  has  as  yet  been  identified  as 
requiring  any  Commission  vote  on  this  date. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice,  to  verify  the  status  of  meetings 
call  (Recording)— (301)  504-1292. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Dr.  Andrew  Bates  (301)  504-1963. 

Dated:  November  3, 1994. 

Andrew  L.  Bates, 

Chief.  Operations  Branch,  Office  of  the 
Secretary. 

IFR  Doc.  94-27730  Filed  11-4-94;  10:52  am) 

MUJNOCOOC  7SeO-01-M 


SECURITIES  AND  EXCHANGE  COMMISSION 

Agency  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Siuishine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  November  7,  1994. 

A  closed  meeting  will  be  held  on 
Wednesday.  November  9, 1994,  at  10:00 
a.m.  An  open  meeting  will  be  held  on 
Thursday,  November  10, 1994,  at  10:00 
a.m.,  in  Room  1C30. 

Commissioners.  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8).  (9)(A)  and  (10) 
and  17  CFR  200.402(a)  (4).  (8),  (9)(1)  and 
(10).  permit  consideration  of  the 
scheduled  matters  at  a  closed  meeting. 

Commissioner  Roberts,  as  duty 
officer,  voted  to  consider  the  items 


listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Wednesday. 
November  9. 1994.  at  10:00  a.m..  will 
be: 

Settlement  of  administrative  proceedings 
of  an  enforcement  nature. 

Institution  of  injunctive  actions. 

Institution  of  administrative  proceedings  of 
an  enforcement  nature. 

Settlement  of  injunctive  action. 

Formal  order  of  investigation. 

Opinion. 

The  subject  matter  of  the  open 
meeting  scheduled  for  Thursday, 
November  10. 1994  at  10:00  a.m..  will 
be: 


1.  Consideration  of  proposed  Rule  15c2-13 
and  proposed  amendinents  to  Rule  lOb-10 
under  the  Securities  Exchange  Act  of  1934. 
which  would  require  brokers  and  dealers  to 
provide  customers  immediate  written 
notification  of  certain  additional  information 
relevant  to  their  securities  transactions.  For 
further  information,  please  contact  C.  Dirk 
Peterson  at  (202)  942-0073. 

2.  Consideration  of  whether  to  adopt 
amendments  to  Rule  15c2-12  under  the 
Securities  Exchange  Act  of  1934  which 
require  a  broker,  dealer,  or  municipal 
securities  dealer  underwriting  municipal 
securities  to  reasonably  determine  that  an 
issuer  of  municipal  securities  or  an  obligated 
person  has  agreed  to  make  available  annual 
financial  information  an  event  notices;  and 
which  impose  requirements  on  brokers, 
dealers,  and  municipal  securities  dealers 


recommending  the  purchase  or  sale  of 
municipal  securities  covered  by  the  rule.  For 
further  information,  please  contact  )anet  W. 
Russell-Hunter  at  (202)  942-0073;  or  Amy 
Meltzer  Starr  at  (202)  942-1875. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  November  3. 1994. 
JonatliaB  G.  Katz.  » 

Secretary. 

IFR  Doc.  94-27744  Filed  11-4-94: 1:18  ami 
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OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Parts  9903, 9905 

Cost  Accounting  Standards  Board; 
Application  of  Cost  Accounting 
Standards  Board  Regulations  to 
Educational  Institutions 

AGENCY:  Cost  Accounting  Standards 
Board,  Office  of  Federal  Procurement 
Policy.  OMB. 
ACTION:  Final  rule. 

SUMMARY:  The  Cost  Accounting 
Standards  Board  (CASE)  hereby  amends 
the  regulatory  provisions  contained  in 
Chapter  99  of  Title  48.  The  amendments 
being  promulgated  today  as  a  final  rule 
apply  to  educational  institutions 
receiving  a  negotiated  Federal  contract 
or  subcontract  award,  in  excess  of 
$500,000  (excluding  contracts  awarded 
for  the  operation  of  Federally  Funded 
Research  and  Development  Centers 
(FF"RDCs)  which  are  already  subject  to 
CASB  regulations),  and  require  that 
such  educational  institutions  comply 
writh  certain  specified  CASB  ruleit. 
regulations  and  Cost  Accounting 
Standards  (CAS). 

EFFECTIVE  DATE:  This  rule  is  effe<:tive  on 
January  9,  1995. 
FOR  FURTHER  MFORMATION  CONTACT: 

Rudolph  ).  Schuhbauer,  Project  Director, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 
SUPPLEMENTARY  MFORMATXM: 

A.  Regulatory  Process 

The  CASE'S  rules,  regulations  and 
Standards  are  codified  at  48  CFR 
Chapter  99.  Section  26(g)(1)  oFthe 
Office  of  Federal  Procurement  Policy 
Art,  41  U.S.C.  422(g),  requires  that  the 
Board,  prior  to  the  establishment  of  any 
new  or  revised  CAS.  complete  a 
prescribed  nilemsking  process.  The 
procBM  generally  consists  of  the 
following  four  steps: 

1.  (Consult  with  interested  ptmuiM 
concerning  the  advantages.  HiMdvantaj^'s 
and  improvements  anticiptittrd  in  the  pricing 
and  administration  of  (kivcmment  contracts 
a^  a  result  of  the  adoption  of  a  proposed 
Standard. 

2.  Promulgule  an  Advance  Nulicn  uf 
Proposed  Rulemaking  (ANPRM). 

3.  Promulgate  a  Notice  of  Propostnl 
Rulemaking  (NHRM). 

4.  Promulgate  a  flnai  rule. 

Thii  promulgation  completes  the  fijur  step 
prtitess. 

B.  Background 

Prior  Pmmufgations:  Based  ou 
information  that  some  institutions  of 


higher  education  were  improperly 
allocating  iodiract  costs  to  Federal 
research  programs  and  chargiag 
unallowable  costs  to  Federal  awa 
(e.g.,  contrads,  grants  and  cc 
agreements),  the  CASB  publiifaed 
Federal  Register  (FR)  proposals 
requesting  public  comments  from 
interesteoparties  concerning  the 
proposed  application  of  the  Board's 
rules,  regulations  and  Standards  to 
educational  institutions.  A  Staff 
Discussion  Paper  was  published  on 
October  8, 1991  (56  FR  50737).  After 
consideration  of  the  public  commeots 
received  in  response  to  the  Staff 
Discussion  Paper,  the  CASB  publisbed 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  on  June  2,  1992 
(57  FR  23189).  On  December  21. 1982. 
after  consideration  of  tbe  public 
comments  received  in  respoase  to  the 
ANPRM,  the  CASB  published  a  Notice 
of  Proposed  Rulemaking  (hSHtM)  (57  FR 
60503)  concerning  proposed 
amendments  to  Chapter  99  ol  Title  48 
that,  when  issued  as  a  final  rule,  vwuld 
require  educational  institutions  to 
comply  with  certairf  specified  CASB 
rules,  regulations  and  Standards. 

Public  Comments:  Seventy  sets  of 
public  comments  were  received  in 
response  to  the  NPRM  from  educational 
institutions.  Government  agencies, 
public  accounting  firms,  a  profes-sional 
accounting  association,  other 
associations,  and  an  individnaL 

Many  ooaiBienters  opposed  the 
CASE'S  proposal  to  independently 
pRMBulgiato  CAS  coverage  for 
application  to  coll*;gos  and  uoivendties. 
The  commenters'  concerns  centered 
primarily  on  the  premise  that  the 
Board's  proposal  would  result  in  a 
"second"  set  of  accounting  rules  that 
may  conflict  with  the  accounting 
principles  specified  in  Office  of 
Management  and  Budget  (OMB) 
Circular  A-21,  Cost  Principles  For 
Educational  Institutions.  Establishment 
of  a  "single"  set  of  accounting 
requirements  in  Circular  A-21  was 
recommended.  In  the  promulgations 
referenced  above,  the  Board  stated  that 
its  proposed  requirements  are  intended 
to  be  compatible  with  the  basic 
requirements  of  Circular  A-21.  No 
conflicting  provisions  were  specifically 
identified  by  the  commenters.  The 
Board,  in  its{n-omulgations,  repeatedly 
stated  that  it  expected  OMB  to  extend 
the  CAS  coverage  established  for 
contracts  to  grants  and  other  fonns  of 
financial  assistance  by  forma!  rerisian 
of  Grcular  A-21. 

On  July  26, 1903,  OMB,  in  the 
preamble  comments  to  a  Fedeval 
Register  proposal  making  certain  final 
revisions  to  Qrcular  A-21  (58  FR 


39997),  stated  that  "Consistent  with  the 
Board's  stated  expectations,  OMB  plans 
to  extend  the  CASB's  regulations  and 
Standards  applicable  to  educational 
institutions  to  all  awards  (contracts  and 
grants)  made  to  institutions  that  are 
major  recipients  of  Federal  research 
funds." 

Consistent  with  the  CASB's  stated 
expectations  and  independent  statutory 
nuemaking  authority,  the  CASB  is 
promulgating  this  final  rule  in  today's 
Federal  Register.  The  Board  has 
purposefully  delayed  the  effective  date 
of  this  final  rule  by  60  days  so  that 
OMB,  by  separate  action,  can  amend 
Qicular  A-21  to  incorporate  the  Board's 
requirements.  Once  promulgated,  the 
Qrcular  A-21  amendments 
incorporating  CAS  should  mitigate  the 
basis  for  the  commenters'  concerns 
regarding  "two"  sets  of  rules. 

A  number  of  commenters  expressed 
opposition  to  the  Board's  proposal  from 
administration  and  cost  of 
implementation  viewpoints,  but  su<:h 
commenters  generally  did  not  take  issue 
with  the  technical  aspects  of  the 
proposed  coverage.  Some  commenters 
endorsed  the  Board's  proposal.  Several 
commenters  provided  constructive 
editorial  and  technical  comments 
which,  in  their  opinion,  would  improve 
and  clarify  the  Board's  proposed 
regulatory  coverage. 

The  commenters'  overall  concerns 
and  suggestions  are  addressed  in  greater 
detail  under  Section  £.,  Public 
Comments.  The  Board  and  the  CASB 
staff  express  their  appreciation  for  the 
constructive  suggestions  and  criticisms 
provided  by  the  commenters, 
particularly  those  offered  to  clarify  and 
improve  the  proposed  language  in  Parts 
9903  and  9905,  and  the  content  of  the 
proposed  Disclosure  Statement.  Many  of 
the  commenters'  suggested 
improvements  have  been  incorporated 
into  the  final  rule  being  promulgated 
today. 

Benefits:  After  consideration  of  the 
public  comments  received,  it  is  the 
Board's  opinion  that  the  application  of 
the  CAS  provisions  being  promulgated 
today  will  improve  the  cost  accounting 
practices  followed  by  educational 
institutions  when  estimating, 
accumulating  and  reporting  costs  under 
Federal  awards,  and  that  the 
incremental  costs  of  compliance  with 
the  Board's  specific  requirements  will 
be  minimal.  Costs  associated  with  the 
initial  preparation  and  maintenance  of  a 
Disclosure  Statement  should  be  offset  by 
reductions  in  the  recurring 
administrative  costs  currently 
associated  with  the  preparation  of  cost 
accounting  data  being  submitted 
routinely  to  the  cognizant  Federal 


agencies  for  inform^ional  support, 
evaluation  and  negotiation  of  the 
institutions'  indirect  cost  rate  proposals. 
Use  of  the  Disclosure  Statement  being 
promulgated  today  should  also  reduce 
tbe  potential  fits  disa^eements  between 
the  contracting  parties  regarding  an 
institution's  cost  accounting  practices. 

The  Board  believes  this  final  rule  will 
promote  uniformity  and  consistency  in 
the  educational  institutions'  cost 
accoimting  practices.  The  potential 
benefits  accruing  to  the  Goverrunent's 
audit,  negotiation  and  general  contract 
administration  processes  will  be 
substantial  and  will  greatly  outweigh 
any  added  costs. 

Proposed  Amendments:  A  brief 
description  of  the  proposed 
amendmmits  follows: 

Part  9903.  Contract  Covemge:  In 
Subpart  9903.2,  CAS  Program 
Requirements,  existing  subparagraph 
9903.201-l(b)(10).  exempUng  certain 
contracts  awarded  to  educational 
institutions  firom  CAS,  is  deleted. 
Subsections  9903.201-1  and  9903.201- 
2  are  amended  to  identify  which 
Standards  shall  continue  to  be  applied 
to  contractors  other  than  educational 
institutions,  and  a  new  para^aph 
(9903.201-2(c))  is  added  to  establish  the 
particular  Standards  and  associated 
contractual  provisions  to  be  applied  to 
educational  institutions.  Subsection 
9903.201-3  is  amended  to  conform  the 
prescribed  solicitation  notice  for  use  by 
educational  institutions.  Subsecticm 
9903.201-4  is  amended  to  establish  a 
unique  contract  clause  for  inclusion  in 
CAS«oveied  contracts  awarded  to 
educational  institutions.  Subsection 
9903.201-6  is  amended  to  reference  the 
new  contract  clause's  provision 
permitting  equitable  adjustments  when 
a  change  in  cost  accounting  practice  is 
found  to  be  desirable  and  not 
detrimental.  Section  9903.201-7  is 
added  to  specify  cognizant  Federal 
agency  responsibilities  for 
administering  CAS-covered  contracts. 
Section  9903.202  is  amended  to 
establish  Disclosure  Statement  filing 
requireflMnts  for  educational 
institutions  (including  temporary 
transiticHi  period  filing  requirements), 
prescribe  the  disclosure  form  to  be 
submitted  by  ediKational  institutions, 
and  add  new  provisions  requiring  the 
cognizant  Pednal  i^eney  to  establish 
policies  and  procedures  for  promptly 
determimng  the  adequacy  of  submitted 
Disclosure  Statements.  In  Subpart 
9903.3,  CAS  Rules  and  Regulations, 
Secti(Mi  9903.301  is  amencfod  to 
incorporate  cioss-reiiBfences  to 
definkions  for  certain  new  and  existing 
terms. 


Port  9905.  Cost  Accounting  Standards 
For  Educationai  Institutions:  A  new  Part 
9905  is  added  to  incorporate  four  new 
Standards  applicable  to  educational 
institutions,  i.e.,  one  requiring 
consistency  in  estimatii^  accumulating 
and  reporting  costs  (Section  9903.501), 
one  requiring  consistency  in  allocating 
costs  (Section  9903.502),  one  requiring 
contractor  identification  of  specific 
unallowable  costs  (Section  9903.505), 
and  one  requiring  consistency  in  the 
selection  and  use  of  a  cost  accounting 
period  (Section  9903.506). 

Summary  Description  of  Amended 
CAS  Coverage:  As  amended.  Part  9903 
and  Part  9905  apply  to  educational 
institutions.  A  prescribed  CAS  contract 
clause  must  be  incorporated  in  any 
negotiated  Federal  contract  or 
subcontract  awarded,  in  excess  of 
$500,000,  to  an  educational  institution. 
An  institution  receiving  a  CAS-covered 
award  will  be  contractually  required  to 
(1)  consistently  follow  its  established 
cost  accounting  practices  when 
estimating  (proposed  costs), 
accumulating,  and  reporting  costs  under 
that  and  any  subsequent  CAS-co\'ered 
award(s),  (2)  consistently  allocate  costs 
incurred  for  the  same  purpose,  (3) 
identify  unallowable  costs  and  exclude 
from  its  billings,  claims  and  proposals 
costs  that  are  expressly  unallowable  or 
mutually  agreed  to  be  unallowable,  and 
(4)  consistently  use  the  same  cost 
accounting  period  for  p\uposes  of 
estimating,  accumulating  and  reporting 
costs.  Institutions  receiving  CAS- 
covered  contracts  will  also  be  required 
to  formally  disclose,  in  a  prescribed 
Disclosure  Statement,  and  consistently 
follow  their  disclosed  cost  accounting 
practices,  when  a  business  unit  of  an 
institution: 

(a)  receives  a  CAS-covered  contract  or 
subcontract  of  $25  million,  or  more, 

(b)  received  more  than  $25  million  of  CAS- 
covered  contracts  and  subcontracts  in  its 
preceding  cost  accounting  period,  of  whidi  at 
least  one  award  exceeded  $1  million,  or 

(c)  receives  a  CAS-covered  contract  or 
subcontract  in  excess  of  $500,000  aad  is  one 
of  the  major  recipients  of  Federal  funds  that 
is  listed  in  Exhibit  A  of  OMB  Circular  A-21. 

Transition  period  Disclosure 
Statement  filing  requirements  and 
temp>orary  agtttcy  waiver  authority  are 
provided  so  agencies  can  phase-in  the 
basic  disclosure  taquireaaents  in  an 
orderly  manner. 

The  CAS  contract  clause  further 
provides  for  equitable  price  and  cost 
adjustments  in  the  event  an  institution 
is  required  to  or  elects  to  change  its 
established  or  disclosed  cost  accountmg 
practices  (including  cost  accounting 
practice  cbaagas  wiaiidnted  by  future 
amendments,  if  any,  to  Circular  A-21>, 


fails  to  consistently  follow  its 
established  or  disclosed  cost  accounting 
practices,  or  fails  to  comply  with 
applicable  Standards. 

C  Paperwork  Reductioa  Ad 

The  information  collection  aspects  of 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget,  and 
assigned  Control  Niunber  0348-0055, 

D.  Execa*iv« OrdkrlZtM and  tbe 
Regulatory  Flexibility  Act 

This  rule  affects  educational 
institutions  receiving  negotiated  Federal 
umtracts  or  subcontracts  in  excess  of 
$500,000.  The  economic  impact  on 
educational  institutions  resulting  from 
this  rule  is  expected  to  be  minor. 
Therefore,  the  Board  has  determined 
that  this  is  not  a  "major  rule"  under 
Executive  Order  12866,  and  that  a 
regulatory  impact  analysis  is  not 
required.  Furthermore,  this  regulation 
will  not  have  a  significant  effect  on  a 
substantial  number  of  smell  entities 
because  small  businesses  are  exempt 
from  the  application  of  the  Cost 
Accounting  Standards.  Therefore,  this 
final  rule  does  not  require  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  of  1980, 

E.  Public  Comments 

This  final  rule  is  based  upon  the 
NPRM  published  in  the  Federal 
Register  on  December  21,  1992,  57  FR 
60503,  wherein  public  comments  vreie 
invited.  Seventy  commenters 
responded.  Their  comments  were 
considered.  The  Board's  actions  taken  in 
response  thereto  are  summarized  in  the 
paragraphs  that  follow: 

OMB  Circular  A-21 

Comment:  Many  educational 
institutions  opposed  the  CASB  proposal 
to  independently  promulgate 
regulations  for  application  to  colleges 
and  universities.  Instead,  they 
recommended  that  the  Board  "adopt" 
the  provisions  contained  in  the  OMB 
Circular  A-21  which  they  stated  is  also 
being  revised  to  resolve  the  same  type 
of  problems  cited  as  the  reason  for 
applying  the  proposed  CAS  provisions 
to  educational  institutions.  Such 
commenters  stated: 

The  proposed  Standards  duplicate  A-21 

requirements. 
Extra  Standards  are  urmecessary.  A-21  is 

adequate  with  planned  changes,  etc 
CAS  will  increase  the  potential  for  conflicts 

between  the  two  regulations. 
The  Government  has  failed  to  demonstrate 

the  need  for  two  sets  of  regulations. 
The  Board  should  work  with  0^fB  to  iteveKjp 

a  mutually  acceptable  single  A-21  rule. 


UMI 
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Response:  In  the  NPRM.  the  Board 
specifically  responded  to  virtually 
identical  concerns  which  were 
expressed  by  commenters  in  response  to 
the  ANPRM. 

The  Board  strongly  disagrees  with  the 
commenters'  perceptions  that  the 
Board's  proposal  is  duplicative  of  the 
accounting  principles  speciHed  in 
Circular  A-21  and  therefore  is 
unnecessary. 

Circular  A-21  does  not  require 
educational  institutions  to  formally 
disclose  the  cost  accounting  practices 
they  use  to  estimate,  accumulate  and 
report  the  costs  of  performing  Federal 
awards.  Information  currently  obtained 
by  Federal  ofncials  concerning  an 
institution's  cost  accounting  practices  is 
generally  limited  to  data  (1)  indirectly 
reflected  in  an  institution's  individual 
cost  proposals  or  reimbursement  claims. 
(2)  sampled,  reviewed  and  reported  on 
b)^ auditors,  and/or  (3)  provided  in 
conjunction  with  the  submission  of  the 
institution's  indirect  cost  rate  proposals 
to  the  extent  specifically  required  by  the 
Federal  negotiator.  Consequently,  when 
such  cost  accounting  information  is 
obtained  by  Federal  officials,  it  is 
acquired  sporadically,  in  varying 
degrees  of  uniformity  and  thoroughness. 

Circular  A-21  does  not  contain  the 
speciTic  criteria  and  guidance  provided 
in  the  four  Standards  under 
consideration.  Proposed  Standards 
9905.501  and  9905.502  establish 
fuodamental  consistency  requirements, 
define  terms,  detail  techniques  and 
provide  illustrations  for  achieving 
compliance  with  the  Standards' 
fundamental  requirements.  These  two 
Standards  constitute  a  significant 
expansion  and  clarification  of  the 
general  consistency  concepts  specified 
in  Circular  A-21.  Standard  9905..S05 
prescribes  alternate  methods  that  may 
be  applied  in  meeting  the  fundamental 
requirement  to  identify  and  exclude 
costs  that  are  not  allowable  under  the 
terms  of  Federal  awards.  Standard 
9905.506  requiring  that  a  consistent  cost 
accounting  period  be  used,  additionally 
specifies  how  an  institution  can  comply 
with  that  requirement,  including  the  use 
of  specified  transition  periods  in  cases 
where  a  change  in  cost  accounting 
periods  is  necessary  or  alternate 
methods  where  use  of  a  twelve  month 
period  is  not  appropriate.  Again,. the 
specificity  and  detailed  guidance 
contained  in  the  four  Standards  is  not 
contained  in  Circular  A-21. 

Accordingly,  it  is  the  Board's  view 
that: 

The  commenters  generdi  objfxtions  appear 
tn  deal  more  with  the  form  of  regulatory 
coverage  rather  than  the  substance  of  the 
coverage. 


Promulgation  of  the  Board's  proposal  will 
provide  for  disclosure  of  an  institution's  coct 
accounting  practices  in  a  structured  manner 
that  is  more  efficient  and  effective  than  the 
current  unspecified  process. 

Disclosure  and  application  of  the  proposed 
Standards  will  fecilitate  and  improve  the 
administration  of  Federal  payments  to 
recipients  of  Federal  funds  and  provide 
greater  assurances  that  the  educational 
institutions  follow  their  cost  accounting 
practices  in  a  consistent  manner. 

The  Board's  statutory  authority  for 
promulgating  cost  accounting  rules, 
regulations  and  Standards  resides  with  the 
Board.  Delegation  of  such  authority  to  other 
Federal  officials  is  not  authorized  under  the 
statute. 

The  Board's  proposed  provisions  augment, 
but  do  not  duplicate,  the  requirements  of 
Circular  A-21.  Thus,  adoption  of  Circular  A- 
21  requirements  in  lieu  of  the  Board's 
proposal  would  be  inappropriate. 

Comment:  Several  commenters  stated 
that  CAS  should  be  implemented  after 
expected  OMB  Circular  A-21 
"accounting"  changes  go  into  effect. 
This  would  avoid  the  necessity  for  filing 
Disclosure  Statement  (DS)  revisions  and 
cost  impact  statements. 

Response:  The  referenced  accounting 
principle  changes  were  incorporated  in 
Circular  A-21  on  July  15. 1993.  The 
Circular's  amended  provisions  are  to  be 
"•   •   *  implemented  with  the 
establishment  of  indirect  cost  rates  for 
all  fiscal  years  beginning  on  or  after 
January  1. 1994."  It  is  the  Board's 
understanding  that  these  amendments 
need  not  be  implemented  during  any 
fiscal  years  where  predetermined 
indirect  cost  rates  have  already  been 
established.  Thus,  the  date  the 
Circular's  provisions  "go  into  effect" 
will  vary  from  institution  to  institution. 
The  CASB's  provisions  are  designed  to 
be  compatible  with  existing  and  future 
amended  A-21  accounting  principles. 
Whenever  an  OMB  Circular  A-21 
mandated  accounting  principle  change 
requiring  an  institution  to  change  its 
cost  accounting  practice(s)  is  actually 
implemented,  only  the  page(s)  in  the  DS 
pertaining  to  the  changed  practice(s) 
need  be  amended  and  filed  prior  to 
actual  implementation  of  the  change.  In 
such  cases,  the  institution,  pursuant  to 
provision  (a)(4)(iv)  of  the  contract  clause 
at  9903.201-4(e).  must  also  resolve  with 
their  cognizant  Federal  agency  officials 
whether  an  equitable  adjustment  is  or  is 
not  required  under  existing  CAS- 
covered  contracts.  Guidance  for 
effecting  equitable  price  adjustments  is 
contained  in  9903.305,  Materiality,  and 
9903.306.  Interpretations. 

Accordingly,  it  is  not  feasible, 
desirable  or  necessary  for  the  Board  to 
establish  a  concurrent  effective  date  as 
suggested  for  implementation  of  this 
final  rule. 


Administrative  Costs  to  Implement  CAS 

Comment:  Many  of  the  commenters 
stated  that  the  CASB  rules  impose  an 
administrative  cost  burden. 

Response:  The  commenters  various 
concerns  that  application  of  the  Board's 
proposed  CAS  coverage  will  impose  an 
administrative  cost  burden  generally 
evolved  into  two  basic  questions: 

1.  What  presently  constitutes  an  adequate 
cost  accounting  system  under  the  terms  and 
conditions  of  existing  Federal  awards? 

2.  What  are  the  additional  costs  imposed 
by  CAS? 

Educational  institutions  are  required 
to  maintain  adequate  records  for  the 
accumulation  and  identification  of 
allowable  costs  under  thewsxisting 
regulatory  requirements  incorporated  in 
their  existing  Federal  awards.  It  is  not 
altogether  clear  if  the  cited 
administrative  cost  concerns  are  solely 
attributable  to  the  Board's  proposal  or  a 
possible  indication  of  a  lack  of 
compliance  with  the  existing 
contractual  requirements  concerning  the 
maintenance  of  adequate  estimating  and 
cost  accounting  systems.  Educational 
institutions  must  presently  administer 
their  Federal  awards  and  resolve  any 
cost  accounting  issues  raised  by  Federal 
officials  in  accordance  with  existing 
administrative  processes.  The 
administrative  costs  that  were  or  are 
currently  being  incurred  by  some  of  the 
major  universities  to  resolve  the  recent 
Federal  challenges  to  proposed  and 
claimed  costs  were  not  mentioned. 

When  several  universities  were 
recently  subjected  to  increased  Federal 
audit  scrutiny,  millions  of  dollars  of  . 
claimed  costs  were  questioned  and 
recovered  by  Federal  agencies.  The  basis 
for  such  Federal  challenges  were 
attributed  to  (1)  differing  interpretations 
regarding  the  propriety  of  the 
institutions'  cost  allocation  processes 
and  (2)  the  institutions'  failure  to 
identify  and  exclude  unallowable  costs 
from  their  proposals  and  cost- 
reimbursement  claims.  The  CASB's 
proposal  requires  formal  disclosure  of 
the  major  institutiotis'  cost  accounting 
practices:  and.  provides  Standards  for 
attaining  consistency  and  for 
identification  and  exclusion  of 
unallowable  costs.  The  additional  costs 
imposed  by  CAS  are  the  incremental 
costs  required  to  complete  and  maintain 
Disclosure  Statements.  The  CAS 
consistency  and  unallowable  cost 
provisions  are  Standards  for  meeting 
existing  contractual  requirements.  Thus, 
the  Board  views  the  administrative  costs 
associated  with  the  latter  as  part  of  the 
normal  costs  of  compliance  with  the 
basic  contractual  requirements  that  are 
imposed  under  existing  regulations. 


Further,  the  Board  believes  the  proposal 
will  reduce  the  potential  for  after-the- 
fact  disagreeiBents  over  the  educational 
institutions'  cast  allocatioB  processes, 
establish  a  mate  stractused  process  tot 
resolving  cost  acceMBtiag  issues  and 
wilU  ia  the  king  run,  benefit  both  the 
Govflteisent  and  the  educational 
institutions. 

The  expressed  concerns  did  not  result 
in  mndificatiMi  of  the  Board's  proposed 
regulatory  rat^urements.  However,  the 
content  of  the  proposed  CASB  Form 
DS-2  was  significantly  lednced  to 
minimize  Disclosure  Statement 
preparation  costs,  as  discussed  is 
Paragraph  F. 

Civilian  Agencies  ere  Not  Staffed  to 
Administer  CAS 

Comments:  Several  commenters 
stated  that  they  would  be  adversely 
impacted  because  fancies  are  not 
staffed  to  admii>ister  Disclosure 
Statements  (DSs)  and  routine  changes  in 
their  accounting  systems.  The 
Department  of  Health  ami  Human 
Services  confirmed  that  it  too  was 
concerned  about  its  abilities  to 
immediately  implement  the  proposed 
CAS  requireraents  for  alt  CAS-cav»ed 
entities. 

Response:  In  consideration  of  the 
expressed  concerns,  the  Board 
concluded  that  delayed  implementation 
of  the  DS  submission  requirements 
would  benefit  ttie  contracting  parties. 
Under  the  r<ff*RM,  educational 
institutions  meeting  specified  criteria 
were  required  to  submit  a  DS  prior  to 
receipt  of  a  CAS-covered  contract  It  is 
not  ^e  Board's  intent  to  preclude  the 
award  of  a  contract  where  an  institutkm 
has  not  yet  become  familiar  with  the 
Board's  new  disclosure  requirements  or 
been  provided  a  reasonable  opportunity 
to  disclose  its  cost  accounting  practices. 
Further,  the  Board  views  an  orderly 
phased-in  implementation  period  as 
preferable  to  the  proposed  requirement 
which  could  clearly  strain  cognizant 
Federal  agency  resources  if  concurrent 
receipt  of  a  significant  number  of  DSs 
occurred.  Accordingly,  the  Board  has 
delayed  implementation  of  the  basic 
requirement  and  established  transiti<Hi 
period  requirements  for  the  filing  of 
new  DSs,  applicable  exclusively  to 
educational  institutions,  at  9903^02- 
1(0. 

Under  the  cited  transition  period 
provisions,  educational  institutions  are 
authorized  to  file  completed  DSs  aft^ 
receipt  of  a  CAS-cowered  contract  that  is 
placed  on  or  before  December  31. 1995. 
Six  month  filing  periods  ending  six, 
twelve,  and  eighteen  months  after 
'  receipt  of  such  contracts  were 
established  to  phase-ia  the  basic 
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disclosure  raqviienent  ia  order  to 
minimize  the  impact  on  educational 
institutifnis  and  Federal  agencies.  The 
twenty  largest  reapimts  ol  Federal 
funds  were  OEsqwcted  to  sufanut 
completed  DSs  first  and  are,  therefore, 
subject  to  the  six  OKmth  alter  award 
filing  requiienwit.  The  next  largest 
group  of  Fedetal  fcmds  recipients  are 
subject  to  tbe  twelve  month 
requirement,  etc 

Im  pl«nentatioB  of  the  basic 
requirement  that  a  completed  DS  be 
provided  or  be  on  file  with  the 
cognizant  Federal  ^ency  prior  to  award 
applies  to  CAS-covered  contracts  placed 
on  or  after  January  l,  1996.  However, 
where  the  cognizant  Federal  agency  and 
the  educational  institutioD  have 
established  a  DS  due  date  {ailing 
between  January  1, 1996  and  June  30. 
1997  pursuant  to  9903.^)2-1  ff)(3)  and 
(4).  individual  awarthng  agencies  are 
provided  authorization  to  waive  the 
preaward  filing  requirement  for 
contracts  placed  during  that  period 
when  necessary  to  avoid  any  potential 
due  date  conflicts. 

For  those  edMcati<»^  institutions 
required  to  discioee  their  cost 
accounting  practices,  the  transition 
provisions  are  intended  to  permit  the 
larger  recipients  of  Federal  funds  to 
complete  and  file  DSs  on  or  before  June 
30, 1996  and  the  smaller  recipients  to 
complete  and  file  DSs  no  later  than  June 
30, 1997.  Earlier  compliance  with  the 
basic  disclosure  requirement  is 
encouraged. 

The  Board  has  also  established 
additional  provisions  at  9903.201-7  and 
9903.202-6  requiring  Federal  agencies 
toestabbsh  appropriate  policies  and 
procedures  to  administer  CAS  ^k1  to 
determine  the  adequacy  of  submitted 
DSs  in  a  timely  manner. 

Predetermined  Indirect  Cost  Rates 
(PDICRs) 

Background:  Predetermined  fixed 
rates  or  negotiated  fixed  rales  are  used 
by  some  agencies  to  (eiraburse 
educational  institutions  for  indirect 
costs  associated  with  their  cost- 
reimbursement  type  contracts  and 
grants.  Generally,  such  PEMCRs  are 
negotiated  in  advance,  and  are  applied 
to  direct  base  costs  incuned  and  billed 
in  subsequent  periods.  FDlCRs  are  final 
rates,  i.e.,  the  indirect  costs  so 
determined  and  paid  under  Federal 
awards  are  not  subsequently  adjusted  to 
reflect  the  actual  allowable  indirect 
costs  incurred  during  the  subsequent 
periods  of  performance.  At  some 
locations  where  a  dviBan  agency  is  the 
cognizant  Federal  agmcy,  an 
institution's  PDiCR  proposal  may  be 
based  on  actual  costs  extrapolated  from 


the  institution's  fond  accounting 
records  that  were  maintained  for  a 
completed  fiscal  year,  i.e.,  a  prior  base 
year  (e.g.,  year  1).  The  base  year's  costs 
may  be  adjusted  to  reflect  estimated 
base  and  pool  costs  for  future  fiscal 
years  (e.g..  PCMCRs  negotiated  in  year  2 
may  cover  years  3, 4,  etc).  Under  the 
cunent  Fedetal  Acquisition  Regutation 
(FAR).  FAR  42.705-3(b)  only  pCTmJte 
the  use  of  "predetermined  final  irtdiiect 
cost  rates"  for  contract  awards  when 
specified  conditions  am  met 
Predetermined  rates  covering  more  than 
a  one  year  period  are  prohibited  under 
FAR  42.705-3(bM6).  » 

Comment:  The  Department  of  Heahh 
and  Human  Services  asked  the  Board  to 
"*  *  •  explicitly  state  that  the 
standards  do  not  preclude  the  use  of 

PDICRs. 

Response:  The  use  of  PDICRs  is 
subject  to  agency  procurem«it 
regulations.  Where  permitted  by  statute 
and  implementing  agency  regulatians, 
negotiated  PDICRs  can  continue  to  be 
used  provided  that,  in  the  completed 
base  year  and  in  subsequent  cost 
accounting  periods.  (1)  all  costs 
incurred  for  the  same  purpose,  in  like 
circumstances,  are  consistently  treated 
as  either  direct  costs  only  or  as  indwect 
costs  only  and  (2)  the  allocation  base 
costs  (e.g..  Modified  Total  Direct  Costs) 
and  allowable  indirect  cost  pool 
amounts  are  grouped,  acrumulated  and 
allocated  in  a  consistent  manner.  The 
base  costs  and  pool  costs  used  to 
calculate  predetermined  or  negotiated 
fixed  rates  should  be  estimated  by  using 
the  same  cost  accounting  practices  that 
were  used  to  measure.  as-<ign  and 
allocate  actual  base  costs  and  indirect 
pool  costs  for  a  completed  fiscal  year.  If 
different  cost  accounting  practices  ate 
used  to  estimate  and  accumulate  base  or 
pool  costs  of  a  future  period,  the  rhimi 
in  cost  accounting  practice  must  be 
disclosed  under  the  terms  of  CAS- 
covered  contracts.  The  cost  accounting 
practices  used  to  determine  estimated 
(predetermined)  and  actual  indirect 
costs  are  subject  to  the  Board's  CAS  and 
Disclosure  Statement  requirements. 

The  use  of  predetermined  or 
negotiated  fixed  rates,  for  administrative 
convenience  or  for  other  reasons,  should 
not  be  viewed  as  a  CAS  noncompliance 
issue,  provided  the  institution 
maintainsxostaccounting  records 
»which  clearly  demonstrate  that  direct 
and  indirect  costs  are  determined  in  a 
consistent  maimer,  when  the  institution 
estimates,  accumulates  and  reports  costs 
applicable  to  Federal  awards  (See 
9905.501). 

Comment:  One  unrversity 
representative  requested  the  Board  to 
'**  •  *  comment  on  the  significance  of 
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•  •  *"PDICRs  and  compliance  with 
CAS.  The  conunenter  believes  that  CAS 
compliance  is  achieved  if  the  PDICR  is 
"*  *  *  multiplied  by  the  applicable 
direct  cost  base.  Any  further  inquiry 
into  actual  indirect  costs  would  be 
inconsistent  with  the  premise  of 
predetermined  rates  *  *  *". 

Response:  The  Board  does  not  agree 
with  the  commenter's  perceptions. 
Under  existing  Federal  contractual  audit 
and  record  keeping  requirements,  an 
institution  must  maintain  a  complete  set 
of  accounting  records,  supported  by 
source  documents,  that  adequately 
reflect  all  cq^ts  incurred  and  claimed 
under  their  Federal  awards.  Such 
records  must  also  be  made  available  for 
audit  pursuant  to  applicable  Federal 
audit  requirements.  Under  the  CAS 
being  promulgated  today,  an 
educational  institution  is  required  to 
maintain  cost  accounting  records  which 
reflect  the  consistent  application  of  the 
institution's  established  cost  accounting 
practices,  including  those  used  to 
classify  a  cost  either  as  a  direct  or 
indirect  cost,  when  estimating, 
accumulating  and  reporting  costs  during 
each  cost  accounting  period. 
Memorandum  or  work  sheet  records  are 
acceptable. 

Based  on  this  comment,  the  Board  is 
concerned  that  some  institutions  may 
not  be  maintaining  annual  cost 
accounting  records  that  adequately 
identify  how  their  total  direct  and 
indirect  costs  are  treated  during  each 
cost  accounting  period.  Without  such 
annual  records,  the  institution's  internal 
controls  and  the  "audit  trail"  (hx}m 
source  documents  to  fmal  cost 
accumulation  points)  would  be 
obscured.  Consequently,  the 
institution's  ability  to  demonstrate  the 
consist  application  of  its  established 
cost  accounting  practices  when 
estimating,  accumulating  and  reporting 
direct  and  indirect  costs  may  be 
irre{>arably  impaired. 

Educational  institutions  are  advised 
that  failure  to  maintain  adequate  cost 
accounting  records  for  each  cost 
accounting  period  may  be  viewed  as  a 
violation  of  their  existing  contractual 
record  keeping  requirements  and/or 
result  in  a  determination  that  the 
institution  has  failed  to  comply  with  an 
applicable  CAS  or  to  consistently  follow 
its  established  cost  accounting  practices.  , 

Negotiated  Fixed  Fates  and  Carry- 
Forward  Provisions  (NFR-CFPs) 

Background:  OMB  Circular  A-21 
provides  that  where  NFR-CFPs  are 
used,  the  over-  or  under-recovery  in  a 
particular  year  may  be  included  as  an 
adjustment  to  the  indirect  cost 


recognized  as  allowable  and  allocable  in 
a  subsequent  year. 

Comment:  An  accounting  association 
expressed  concerns  that  use  of  NFR- 
ChVs  may  result  in  significantly 
inacciuate  measurements  of  cost  for  a 
particular  cost  accounting  period. 
Response:  To  some,  this  overall 
adjustment  process  may  raise  vaUd  cost 
assignment  and  allocation  issues. 
However,  the  carry  forward  provision  is 
viewed  by  the  Board  as  essentially  an 
administrative  expedient.  It  is  the 
Board's  understanding  that  the  carry- 
forward provision  is  generally  used 
where  the  number  of  Federal  awards  is 
signiflcant  but  the  volume  of  Federal 
activity  is  relatively  stable  and 
predictable.  Rather  than  adjust  the 
individual  amounts  billed  for  a  large 
number  of  awards,  necessary 
adjustments  are  effected  in  an  overall 
manner  by  offsetting  different  amounts 
otherwise  considered  allowable.  Such 
offsets  made  in  a  subsequent  period  for 
adjustments  attributable  to  a  prior 
period  represent,  in  essence,  the 
implementation  of  an  administrative 
policy  on  how  to  best  efliect  adjustments 
for  any  over-  or  under-payments  after 
the  actual  allowable  costs  are 
determined  for  a  prior  period. 
Where  agency  procurement 
regulations  permit  the  use  of  NFR-CFPs, 
the  resulting  cost  adjustment  process 
should  not  be  viewed  as  a  CAS 
noncompliance  issue  per  se.  Necessary 
adjustments  may  be  applied  under  CAS- 
covered  contracts  if  the  cost  accounting 
practices  used  to  initially  determine 
forecasted  or  actual  indirect  costs  and 
rates  (exclusive  of  any  carry  forward 
adjustments)  for  each  year  comply  with 
the  Board's  rules,  regulations,  and 
Standards.  In  such  cases,  however,  a 
distinctive  two  step  procedure  must  be 
followed.  First,  the  forecasted  or  actual 
indirect  expense  pool(s)  used  to  initially 
determine  the  forecasted  rates  and  the 
actual  prior  year  rates  must  be 
determined  exclusive  of  any  carry 
forward  adjustments.  The  cost 
accounting  practices  used  to  do  so  must 
meet  applicable  CAS  requirements. 
Then,  after  the  rates  are  so  determined, 
the  institution  and  cognizant  Federal 
negotiator  may,  if  permitted  by  agency 
regulations,  effect  appropriate 
adjustments  to  a  forecasted  year  rate  to 
compensate  for  any  over-  or  imder- 
'  estimated  indirect  cost  payments  made 
in  a  prior  year. 

Part  9903  CAS  Applicability  Provisions 

Comment:  A  commenter  asked  if  a 
negotiated  contract  would  be  considered 
CAS-covered,  where  a  contract  initially 
awarded  for  $325,000  to  cover  a  three 
year  performance  period  were  increased 


to  $625. OCX)  and  the  performance  period 
were  extended  to  five  years. 

Response:The  CAS  applicability 
threshold  is  determined  at  the  time  the 
basic  contract  is  awarded  based  on  the 
total  negotiated  price  for  the  entire 
scope  of  work  contemplated,  including 
all  options.  If  only  a  three  year  contract 
was  contemplated,  the  described 
contract  action  totaling  $325,000  would 
not  incorporate  a  CAS  contract  clause. 
However,  if  the  Government  had 
initially  contemplated  a  Ave  year 
contract  performance  period  but 
available  funds  were  obligated  to  only 
cover  the  first  three  years,  CAS 
appUcability  would  be  determined 
based  upon  the  negotiated  contract  price 
for  the  full  five  year  period.  That  is, 
where  a  negotiated  contract  is 
incrementally  funded,  the  individual 
amounts  of  funding  provided  in  the 
basic  award  and  subsequent  funding 
modifications  are  not  to  be  used 
individually  in  determining  CAS 
applicability.  Rather,  the  entire 
estimated  contract  cost,  plus  fee,  if  any 
(for  the  entire  period  of  performance),  is 
used  to  determine  CAS  applicability. 

Comment:  A  commenter  asked  if  an 
existing  negotiated  contract  in  excess  of 
$500,000  that  is  not  currently  CAS- 
covered  would  become  CAS-covered 
after  promulgation  of  this  final  nile  if  a 
contract  modification  increases  the        • 
contract  price  by  $100,000. 

Response:  No.  The  existing  non-CAS- 
covered  contract  would  not  become 
CAS-covered  even  if  the  modification 
was  in  excess  of  $500,000. 

Comment:  A  commenter  asked  if  a 
$200,000  subcontract  awarded  under  a 
CAS-covered  prime  contract  would  be 
CAS-covered? 

Response:  No.  Only  negotiated 
subcontracts  in  excess  of  $500,000  will 
be  required  to  be  CAS-covered. 

Comment:  Several  commenters 
expressed  opposition  to  the  proposed 
CAS  applicability  provision  that 
requires  full  coverage  when  an 
institution  receives  a  single  CAS- 
covered  award  in  excess  of  $500,000 
and  the  institution  is  listed  in  Exhibit  A 
ofOMB  Circular  A-21. 

Response:  Exhibit  A  of  the  Circular 
lists  the  99  educational  institutions  that 
receive  the  preponderant  amount  of 
Federal  research  funds  under  their 
contracts  and  grants.  The  listed 
institutions  receive  Federal  funds 
ranging  fit)m  more  than  $25  million 
annually  to  amounts  in  excess  of  $250 
million  annually.  Unlike  commercial 
organizations,  however,  many  of  these 
educational  institutions  do  not  receive 
large  individual  dollar  value  contracts 
that  could  be  used  as  an  effective 
applicability  threshold,  e.g.,  to  trigger  a 


Disclosure  Statement  requirement. 
Rather,  they  receive  a  large  niunber  of 
small  dollar  value  contract  and  grant 
awards.  The  Board  believes  it  would  be 
beneficial  to  the  contracting  parties  if 
the  larger  recipients  of  Federal  research 
funds  formally  disclosed  their  cost 
accounting  practices.  Accordingly,  use 
of  only  a  $25  million  contract  threshold 
to  initiate  the  disclosure  requirement 
being  promulgated  today  was  not 
considered  sufiicient  to  meet  the 
Board's  objective. 

Comment:  There  is  an  inconsistency 
in  the  proposed  threshold  coverage: 
Coverage  is  set  at  "$500,000  or  more" 
and  at  "in  excess  of  $500,000." 

Response:  The  NPRM  proposed 
language  has  been  revised  to 
consistently  dte  "in  excess  of 
$500,000." 

Comment:  If  educational  institutions 
are  to  be  covered  by  CAS.  whereas  only 
their  FFRDCs  were  covered  previously, 
all  future  CAS-covered  contracts 
awarded  to  educational  institutions 
should  be  subject  to  the  same  coverage. 
The  proposal  to  retain  modified  and  full 
coverage  for  such  FFRDCs  should  be 
eliminated.  

Response:  FFRDCs  are  generally 
treated  as  an  independent  segment  of  an 
educational  institution  and  have  been 
subject  to  full  or  modified  CAS  coverage 
prescribed  by  the  CASE  and 
incorporated  in  Part  9903  and  Part  9904 
by  the  Board.  That  poescribed  coverage 
for  FFRDCs  is  not  modified  or  revised 
by  this  final  rule. 

Part  9905  Cost  Accounting  Standards 

Standard  9905.501 

Comment:  If  an  institution  installs  a 
new  accounting  system  with  a  new 
chart  of  accounts  during  the 
performance  of  a  contract  and  it  cannot 
report  actual  costs  consistent  with  the 
way  the  costs  were  estimated,  does  this 
constitute  a  violation  of  the 
Fundamental  Requirement  at  9905.501-^ 
40(b)? 

-    Response:  Yes.  Changes  made  in  an 
institution's  general  accounting  systems 
used  for  financial  management  and 
reporting  purposes  that  result  in  a 
change  in  the  institution's  cost 
accounting  practices  or  noncompliance 
with  a  Standard  are  subject  to 
paragraphs  (a)(4)  and  (a)(5), 
respectively,  of  the  contract  clause  at 
9903.201-4(e). 

Comment:  A  commenter  suggested 
that  the  Board  clarify  that  the  providing 
of  estimated  cost  data  in  greater  detail 
than  the  institution's  accounting  system 
can  handle  should  not  constitute  a 
violation  of  Standard  9905.501. 

Response:  The  Board's  proposal  was 
predicated  on  Standard  9904.401. 


However,  the  Interpretation  at 
9904.401-61  that  addressed  to  what 
degree  the  costs  for  estimated  scrap  and 
shrinkage  costs  in  a  manufacturing 
production  oriented  environment 
should  be  accounted  for  in  a 
contractor's  cost  accounting  records  was 
not  included  in  9905.501.  Scrap  and 
shrinkage  costs  were  not  considered  a 
material  cost  item  under  research 
contracts  performed  by  educational 
institution.  The  Board  believes  that  the 
record  keeping  concepts  expressed  in 
the  referenced  Interpretation  apply 
equally  to  this  commenter's  concern  and 
that  such  guidance  would  facilitate 
implementation  of  9905.501. 
Accordingly,  the  portions  of  the 
referenced  Interpretation  concerning  the 
amount  of  detail  required  in 
accumulating  and  reporting  costs  have 
been  incorporated  at  9905.501-50(c). 

Standard  9905.502 

Comment:  One  commenter  expressed 
difficulty  in  understanding  the  concepts 
of  Standard  9905.502  where  the 
university  engages  in  cost  sharing, 
where  projects  have  multiple  sponsors 
particularly  in  light  of  the  university's 
desire  to  acconunodate  the  different 
requirements  imposed  by  Federal  and 
private  supporters  and  the  different 
fund  accounting  methods  it  uses  to 
account  for  restricted  and  unrestricted 
funds. 

Response:  The  statements  provided  by 
this  commenter  infer  that,  in  a 
university  "fund"  accounting  system, 
direct  and  indirect  costs  for  a  particular 
project  cannot  always  be  allocated  to 
final  cost  objectives  on  a  consistent 
basis.  Thus,  the  proposed  Standard 
requires  revision.  If  that  was  the 
commentera  intent,  the  Board  does  not 
agree. 

One  of  the  Board's  primary  objectives 
is  to  prescribe  rules  and  regulations  that 
will  result  in  the  consistent  and 
equitable  allocation  of  direct  and 
indirect  costs  to  CAS-covered  contracts. 
The  purpose  of  Standard  9905.502  is  to 
require  consistency  in  the  institution's 
cost  accounting  practices  followed  for 
determining  the  direct  and  indirect 
costs  to  be  allocated  to  all  final  cost 
objectives.  The  Standard  requires  that 
the  institution's  cost  accounting 
practices  consistently  treat  costs 
incurred  for  the  same  purpose,  in  like 
circumstances,  as  either  a  direct  cost  or 
an  indirect  cost,  without  regard  to  the 
source  or  type  of  funds  (restricted  or 
unrestricted)  involved.  While  multi- 
sponsored  projects  and  cost-sharing 
arrangements  are  not  specifically 
addressed,  this  Standard  requires  that 
direct  and  indirect  costs  be  allocated  to 
all  final  cost  objectives  established  for 


each  project  on  a  consistent  basis  in  the 
institution's  cost  accounting  system.  A 
project's  costs  may  be  accumulated 
under  one  final  cost  objective  and  be 
identified  with  individual  sponsors  on  a 
pro  rata  basis,  and/or  project  costs  may 
be  accumulated  and  recorded  in  sub- 
accounts or  individual  cost 
accumulation  points  (final  cost 
objectives)  associated  with  each 
sponsor.  This  Standard  does  not 
prescribe  criteria  for  determining  what 
constitutes  a  project  or  the  number  of 
final  cost  objectives  required  to 
accumulate  costs  for  a  project. 

Comment:  Where  a  large  major 
research  contract  involves  the 
management  of  major  subcontracts, 
complex  procurements  and  equipment 
fabrications,  award  and  administration 
costs  of  such  activities  may  be  directly 
attributable  to  the  research  project  and 
are  charged  directly.  Conversely, 
procurements  under  smaller  projects 
that  are  relatively  simple  to  administer, 
may  be  administered  by  the 
department's  general  business  manager, 
who  is  included  in  Departmental 
Administration  indirect  cost  pool.  The 
Board  should  recognize  that  this  is  not 
a  violation  of  the  Standard. 

Response:  Where  an  institution  can 
demonstrate  different  circumstances. 
Standard  9905.502  permits  the  use  of 
different  allocation  methods.  However, 
the  described  circumstances  appear 
identical  to  the  illustration  of  costs  that 
are  incurred  for  the  same  purpose,  at 
9905.502-60(a)(l),  where  the  institution 
elects  to  charge  travel  costs,  normally 
treated  as  an  indirect  cost,  directly  to  a 
contract.  That  illustration  provides  that 
similar  travel  costs  incurred  under  other 
contracts  may  no  longer  remain  in  the 
indirect  expense  pool.  The  described 
subcontract  administration  costs  appear 
to  be  incurred  for  the  same  purpose, 
regardless  of  the  subcontracts'  size, 
nature  or  complexity.  Double  counting 
may  occur  if  the  costs  of  administering 
other  subcontracts  under  the  smaller 
projects  are  not  removed  ftt)m  the 
Departmental  Administration  indirect 
cost  pool  and  charged  directly. 
Determinations  on  whether  different 
circumstances  are  or  are  not  involved 
must  be  made  on  a  case-by-case  basis. 

Comment:  In  9905.502-30(a)(4).  it 
should  be  made  clear  that  the  term 
"final  cost  objective"  is  not  intended  to 
mean  each  individual  contract. 

Response:  The  term  "final  cost 
objective"  as  defined  in  the  Standards, 
applies  to  individual  cost  objectives, 
e.g..  individually  sponsored  projects 
(contracts,  grants,  etc.),  co-sponsored 
projects,  in-house  projects,  and  similar 
cost  objectives.  Normally,  costs 
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■ocamulatod  ia  •  final  ooal  * 

not  aliaofd  tm  «thmt  out  ahi>ctiiw. 

Comum0OL  A  Ftdani  t^Bacy 
recoain«ad«d  tkat  ia  WtS.SOI- 
60(ai}(2).  Om  DKpoMd  twM  "plaiuiii^ 
cosU"  be  lefuaoad  with  »  men 
represenUtiv*  tonn  nicfa  «8  "purchasiog 
activity"  which  is  a  mm  significant 
cost  item  at  luUvarsitaas. 

Response:  The  illustration  was 
appropriately  revised. 

Comment:  A  cominenter  su^jgesled 
that  certain  prescribed  0MB  policies 
and  procedures  be  iltu^raled  as  an 
acceptable  practice  in  the  Standard. 

Response:  T\m  soggBSHon  wonM 
result  in  the  dwplicatttm  and 
unnecessary  proliferation  of  existing 
regulations.  The commenter  did  not 
indicate  if  dieie  was  a  potential  confNct 
between  CAS  and  CMB  Chmlar  A-21 . 
accordingly  die  proposed  Standard  was 
not  ntOQined. 

Standard  SflOSLSOS 

Gofwiwent:  A  comiaeater  from  a  maior 
university  stMed  that  pwagi  aph 
990&.SOS-«O(f)  doKJibes  how  to  handle 
a  cost  ovwTua  oa  a  contract.  However, 
it  does  not  cemider  Ika  w«y  in  %vhicii 
coat  ovomais  aavst  be  handled  in  a  fand 
accounting  syslem.  This  pnngraph 
shoald  either  be  delfllad  or  modified  to 
recognize  the  requireniMit  of  a  fond 
acoounting  contractor. 

Response:  Tbm  Board's  Standards 
pertain  to  (he  complete  set  of  oosi 
aooouating  practices  used  by  an 
instttotion  to  estimate,  aocumttlate  and 
raport  coats  under  negotiated  Federal 
awards.  Concafttnally.  the  sasM  coat 
aooeunting  practices  are  apphed  lo  aU 
aoNvities  of  a  nagnwiiH  perforniingCAS- 
covered  oontraots  in  order  to  ensure  ail 
coate  ai«  aUocated  on  a  coasistent  basis 
to  aU  find  coal  Objectives.  The 
particular  provision  in  qvestion  reqairas 
that  an  intiftion  be  able  to  identify  the 
total  OMii  toOMlod  with  respect  to  a 
porticalar  ooatiact  or  similar  cost 
obfoctive.  ragardleas  of  available 
funding  oonsideratioRS.  ta  ceaes  of  a 
contract  cost  ovamm.  (he  Standaid  does 
not  prescribe  how  the  coat  ovenrm  is  to 
be  treated  in  the  educational 
institution's  "hind"  aocouniing  system. 

The  coaHaanlar's  staleroents  remain  a 
coacara  to  the  Boaid,  as  this  issue  was 
disoQsaed  in  the  preamble  conunents  to 
the  NPKM.  The  explanatory  statements 
cuirently  provided  ioler  that  ooat 
overruns  caoaot  be  accumulated  and 
reported  in  a  university  anviroaiaoat. 
Because  all  corts  must  be  hwded  in 
order  to  be  recorded  in  a  hsnd 
accounting  system,  the  ooounenter 
advised  that  the  direct  costs  of  an 
ovurrun  contract  must  be  transferred  lo 
other  proieds  or  to  other  indirect  cost 


centers  (e.g^ 

btstraoliaa^  Wiihialhieei  of  coat 

determiaingi 

such  tr 

allocation  ofdifiaaaat  i 

a«M»HA(s«otho] 

the  amoaat  eff  iadiraoi  ooata  < 

other  fiaal  oaat  ol^eoltvos.  If  ao.  the 

described  paafilioaa  temikl  not  be  in 

compliaaoe  wiUi  tha  oaaaialaacy 

requiremeots  hoiag  piiran>i|gmB<l  today. 

The  comaiontiag  amiversity  is 

encouraged  to  laviaw.  and  poasiUy 

MfKxlify.  its  coat  aooaaMtiag  paactices 

being  followad  andar  Federal  awaids  to 

ensure  that  they  will  be  ia  cowip4iaact 

with  the  Board's  coasisteacy 

reQuueaaants. 

Comment:  One  commentor  aaked: 
After  ideatifying  an  indirect  ooat  that 
has  beea  ouaatieoad  by  the  aaditor  aad 
sustained  by  the  contracting  officer, 
must  the  university  also  deduct  it  from 
subsequant  ptoaaaalapaBdiagaapaal? 

Response;  No.  Tfae  type  of  coats  1 
appeal  nwsi  be  ideatifiad  ia.  but  i 
not  be  excluded  fcaaa,  propoaah  aad 
reiodMiraaawat  ctakns.  it  aflar  the 
appeal  is  adiadicatod,  the  Contracting 
OfTioar's  fiaal  dacisioa  ia  aol  overtataed 
and  the  coats  raaiaia  onaUowabla.  tiM 
Standard's  idantification  and  enchtsion 
provtsioas  wonid  apply. 

Connment:  A  ooinmentor  suggested 
that,  in  9905.505-60(d),  the  phrase 
"'interim  bidding  and  billing  nftas"  be 
replaced  by  a  more  commonly  used 
term. 

Aesponse:  The  phsesa  was  replaced  by 
the  generic  lena  "indirect  cost  rates." 

Standard  9905.506 

Comment:  Under  parapaph 
990S.5O&-Se(aX2i. a  i  BmailiiUBi 
suggested  adding  the  words  "or  cost 
grawp"  af^  the  words  "indirect  coal 
pool."  By  way  of  oxphnation.  the 
commenter  aduiaad  the  only  vuy  one 
could  haadle  a  sKaation  of  an  ioiohrect 
cast  hiaction  which  exists  ibr  only  poit 
of  a  year  is  to  set  up  a  aopar  ate  coot 
gitmp  wtthin  one  of  the  A-11  specified 
indirect  cost  pools. 

Response:  This  aaggestion  was 
partially  adopted.  Ths  toraa  "oKpenae 
pool "  was  added  hulaad  of  the 
suggested  tona. 

The  conuneater's  soggastion  and 
rationale  oouid  he  erroneously 
ioterpreted  by  some  to  mean  that  a 
separate  pool  and  ailocetioa  base 
applicable  to  the  partial  period  need  not 
be  established.  This  Standard  requires 
the  use  of  a  hill  cost  aooeunting  period. 
e.g..  norauUy  the  institation's  fiscal 
year.  An  exception  provision  permits 
the  use  of  a  shorter  period  for  the 
allocation  of  indirect  coats  that  fmly 


exist  dariaga  paitiaa 
acaatartiagpa«iad.hi 
9g05.S«»-«0(a| 


base,  (hiriag  «ha  partM  period,  that  ts 
repreaaataUaa  of  ihaahart  torn 
function.  Tkat  praaWaa  also  reqairas 
that  the  ndiiecl  oasts  asnoiBtBd  arMh 
the  uiaiqua  short  tona  hxaotionhe 
accaoMilotad  in  a  sapamto  tadireol  cost 
pool.  The  reaahant  aHocatioa  to  Anal 
cost  obieodvos  of  tfaaahoit  torn  patted 
would  generally  be  independent  oTihe 
normal  A-Zl  allocotian  process  that  is 
predicated  on  allocation  bases  and 
indirect  coet  pools  applicaMe  to  aN 
work  performed  daring  a  full  cost 
accounting  period.  The  Board  believes 
incorporation  of  the  term  '^expense 
pool"  will  clarify  that  unique  indirect 
costs  that  only  exist  during  a  portion  of 
the  cost  accounting  period  may  he 
accumulated  in  a  separate  pool  and 
allocated  to  final  cost  ohjectives  of  that 
shorter  period. 

Comment:  A  commenter  stated  that 
in  the  ilhistration  at  990S.506-6D(a),  die 
proposed  phrase  "estimated  amount  Of 
the  Organized  Research  expense  pool" 
was  unclear  and  suggested  use  of  the 
phrase  **estimated  amount  of  indirect 
costs  allocated  to  Oiganized  Research." 

Response:  The  suggested  change  was 
adopted. 

Disciofiare  S^tement  fOSf 

Comment:  One  commenter 
recommended  that  the  Board  clarify  that 
the  different  and  special  handling  of 
direct  vs.  indivBOtooetsof  an  FFIOIC 
contract  from  all  other  CAS<»vered 
contracts  does  not  constitute  a  violation 
of  Standard  9905.S0Z. 

Response:  When  the  cost  accounting 
practices  of  the  FFRDC  activity  and 
other  institutional  activities  differ,  the 
FFRDC  should  be  treated  as  a  separate 
"segment"  and  file  its  own  DS.  Where 
costs  of  the  institution  are  allocated  to 
both  FFRDC  and  non-FFRDC  activities, 
the  segments'  DSs  should  appropriately 
detail  how  institution-wide  costs  are 
allocated  to  the  segments.  Each  segment 
must  then  disclose  its  particular  cost 
accounting  practices. 

Likewise,  if  two  departments  at  a 
campus  location  follow  diiferant  cost 
accounting  practices,  the  institution 
must  decide  if  the  two  departments 
should  be  treated  as  separata  segments 
and  file  separate  OSs  for  each  or  i(  the 
cost  accounting  praotioas  of  the  two 
departments  should  be  conformed. 

ComateM:  A  Federal  agency  aad  otiier 
commenters  advised  that  the  level  of 
detailed  ooat  accounting  racxads 
maintained  by  educalioaal  inatitutioas 
to  a(xum«iate  costs  aaay  vary  depending 


upon  the  indirect  cost  category  or 
functional  activity  involved. 

Response:  In  determining  the  costs  of 
performing  Federal  awards,  an 
institution's  cost  accounting  records 
nmst  be  able  to  first  identify  and 
acciunulate  the  total  costs  of  each 
indirect  cost  category  to  be  allocated  to. 
all  major  functions  and  activities  of  the 
institution.  The  accounting  records 
maintained  for  this  purpose  must  be 
sufBciently  detailed  to  enable  the 
contracting  parties  to  reasonably 
establish  base  costs  and  indirect  pool 
costs,  applicable  to  all  functions  and 
activities,  in  a  consistent  manner. 
However,  decisions  on  the  level  of 
detailed  accounting  records  to  be 
maintained  should  be  influenced  by  the 
materiality  of  the  costs  being  allocated 
to  Federal  awards.  Reasonable 
approximations  of  costs  may  be  used 
when  the  costs  are  immaterial  or  the 
resultant  allocations  to  intermediate  and 
final  cost  objectives  will  not  diffier 
materially  from  the  amounts  that  would 
be  obtained  if  more  precise  and  detailed 
records  were  maintained.  The  level  of 
accounting  detail  considered  necessary 
in  the  circumstances  must,  therefore,  be 
determined  on  a  case-by-;^ ase  basis  and 
remains  a  matter  subject  to  review  and 
approval  by  the  cognizant  Federal 
agency. 

In  light  of  the  commenter's 
statements.  Item  3.1.0.  of  the  Disclosure 
Statement  was  expanded  to  require 
disclosure  of  how  the  costs  of  the 
individual  indirect  cost  categories  are 
identified  and  accumulated.  Where  the 
costs  associated  with  a  particular 
indirect  cost  category  are  not  formally 
accumulated  and  recorded  in  the 
institution's  formal  accounting  system, 
the  cost  accounting  practices  followed 
to  identify  such  costs  for  allocation  to 
the  major  functions  and  activities  of  the 
institution  must  be  fully  described  on  a 
continuation  sheet. 

F.  Additional  Revisions — ^Disclosure 
Statement  (DS)  Form  CASB  DS-2 

By  memorandum  dated  February  1, 
1994,  the  Deputy  Administrator.  Office 
of  Information  and  Regulatory  Affairs 
(OIRA),  advised  the  Board  that  some 
representatives  from  0MB  and  the 
Department  of  Health  and  Human 
Services  (HHS)  had  recently  informed 
OIRA  that  the  Board's  proposed  DS 
Form  CASB  DS-2  could  be  improved. 

The  Board  advised  OIRA  that  in  order 
to  meet  its  primary  objective,  the 
promulgation  of  a  useful  DS  Form,  it 
would  consider  any  additional  OMB 
suggestions  or  Federal  agency 
elaborations  regarding  their  previously 
submitted  responses  to  the  Board's 
NPRM.  Representatives  from  OMB's 


Office  of  Federal  Financial 
Management,  HHS  and  the  Department 
of  Defense  proceeded  to  develop  a  list 
of  suggested  changes  which,  in  their 
view,  would  further  clarify  the  proposed 
disclosure  requirements  or  curtail  the 
amount  of  disclosure  needed  for  certain 
cost  elements  that  were  not  considered 
to  be  significant  or  problematic.  The  list 
was  informally  coordinated  with  the 
CASB's  staff.  A  revised  CASB  Form  DS- 
2  was  then  prepared  by  the  CASB  staff 
and  submitted  to  the  Board.  Most  of  the 
suggested  changes  were  adopted  by  the 
Board  and  are  reflected  in  the  CASB 
Form  DS-2  being  promulgated  today. 

Essentially,  a  number  of  DS  items 
contained  in  the  NPRM  were  deleted 
and/or  restated  to  facilitate  disclosure. 
Consequently,  the  Board  believes  the  DS 
being  promulgated  today  is  more  useful 
and  cost  effective  than  that  proposed  in 
the  NPRM.  To  that  end,  the  Board 
expresses  its  appreciation  for  the 
assistance  provided  by  OMB  and  agency 
representatives. 

On  July  21, 1994,  OMB  promulgated 
a  Notice  in  the  Federal  Register  (59  FR 
37276)  for  paperwork  clearance 
purposes  and  copies  of  the  revised  Form 
CASB  DS-2  were  made  available  to 
interested  parties.  Based  on  the  public 
comments  received,  the  promulgated 
Form  CASB  DS-2  was  fiulher  revised  as 
follows: 

Item  2.4.0  was  revised  to  clarify  that  the 
temi  "direct  personal  service  costs"  may 
include  applicable  fringe  benefits  costs 
consistent  with  OMB  Circular  A-21 
provisions. 

Item  3.1.0  was  revised  to  include  the  word 
"other"  to  clarify  that  costs  from  one  indirect 
cost  category  may  be  allocated  to  "other" 
indirect  cost  categories. 

In  Part  VI,  the  instructions  were  expanded 
to  provide  the  reporting  unit  with  the  option 
of  completing  the  fonn  for  any  costs  incurred 
by  another  organizational  entity  where  it  has 
access  to  the  necessary  data  or  of  requesting 
that  entity  to  complete  the  pertinent  items. 

The  Federal  Acquisition  Streamlining 
Act  of  1994,  in  Section  2191  titled 
"Travel  Expenses  of  Government 
Contractors"  repealed  Section  24  of  the 
Office  of  Federal  Procurement  Policy 
Act  (41  U.S.C.  420).  Since  proposed 
item  2.7.1.  was  predicated  on  the 
repealed  statutory  provisions,  it  was 
deleted. 

In  the  General  Instructions  to  the 
Disclosure  Statement,  Instruction 
Number  8,  was  modified  to  permit 
incorporation  of  written  cost  accounting 
polices  and  procedures  by  specific 
reference  or  alternatively  by 
incorporation  as  appendices.  As 
promulgated  today,  Instruction  8  is 
intended  to  facilitate  full  disclosure  and 
minimize  Disclosure  Statement 


preparation  costs  whenever  an 
established  cost  accounting  practice  is 
adequately  described  in  an  institution's 
formal  accounting  system. 

List  of  Subiects  in  4«  CFR  Parts  9903. 
9905 

Cost  accounting  standards. 
Government  procurement. 
RichardCLo^ 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  amended 
as  set  forth  below: 

1.  The  authority  citation  for  Part  9903 
continues  to  read  as  follows: 

Authority:  Public  Law  100-679. 102  Stat. 
4056,  41  U.S.C.  422. 

PART  9903— CONTRACT  COVERAGE 

Subpart  9903.1— General 

2.  Section  9903.102  is  amended  by 
revising  the  last  sentence  of  this 
paragraph  to  read  as  follows: 

9903.102    OMB  Approval  Underthe 
Paperworlt  Reduction  Act 

*  •  *  OMB  has  assigned  Control 
Numbers  0348-0051  and  0348-0055  to 
the  paperu'ork,  recordkeeping  and  forms 
associated  with  this  regulation. 

Subpart  9903.2— CAS  Program 
Requirements 

3.  Section  9903.201-1  is  amended  by 
revising  paragraph  (a)  and  removing  and 
reserving  paragraph  (b)(10)  to  read  as 
follows: 

9903.201-1    CAS  appiicabiltty. 

(a)  This  subsection  describes  the  rules 
for  determining  whether  a  proposed 
contract  or  subcontract  is  exempt  from 
CAS.  (See  9904  or  9905,  as  applicable.) 
Negotiated  contracts  not  exempt  in 
accordance  with  9903.201-l(b)  shall  be 
subject  to  CAS.  A  CAS-covered  contract 
may  be  subject  to  full,  modified  or  other 
types  of  CAS  coverage.  The  rules  for 
determining  the  applicable  type  of  CAS 
coverage  are  in  9903.201-2. 

(b)«  *   * 

(7)-{10)  [Reserved! 

4.  Section  9903.201-2  is  amended  by 
revising  the  first  sentence  in  paragraph 
(a)  and  adding  a  new  paragraph  (c)  to 
read  as  follows: 

9903.201  -2    Types  of  CAS  coverage, 
(a)  Full  coverage.  Full  coverage 
requires  that  the  business  unit  comply 
with  all  of  the  CAS  specified  in  Part 
9904  that  are  in  effect  on  the  date  of  the 
contract  award  and  with  any  CAS  that 
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become  applicable  because  of  later 

a  wd  of  a  CAS-coreied  contrart.  *  *  * 

•        •        •       •        • 

(c)  Coverage  for  educational 
institutions — ( 1 )  Regulatary 
requirements.  Parts  9903  and  9905 
apply  to  educatiooal  institutions  except 
as  otherwise  provided  in  this  paragraph 
(c)  and  at  9903. 202-11  f)- 

(2)  Definitions,  (i)  The  following  term 
is  prominent  hi  Parts  9903  and  9905. 
Other  terms  defined  elsewhere  in  this 
Chapter  99  shall  have  the  meanings 
ascribed  to  them  in  thow  definitions 
unless  paragraph  (cK2)(ii)  of  dits 
subsection  below  requiras  otherwise. 

Edacational  institution  means  a 
public  or  nonprofit  institution  of  higher 
education.  e.g..  an  accredited  college  or 
university,  as  defined  in  section  1201(a) 
of  Public  Law  89-329.  November  8. 
196S.  Higher  Education  Act  of  1965;  (20 
U.S.C.  1141(a)). 

(ii)  The  following  modifications  of 
terms  dafiiwd  elsewhere  in  this  Chapter 
99  are  applicable  to  educational 
institutions: 

Business  unit  means  any  segment  of 
an  educational  institution,  or  an  entire 
educational  institution  which  is  ruA 
divided  into  segments. 

Segment  means  one  of  two  or  laore 
divisions,  campus  locations,  or  other 
subdivisions  of  an  educational 
institution  that  operate  as  independent 
organizational  eirtities  under  the 
auspices  of  the  parent  educational 
institation  and  report  diractiy  to  an 
iatermediary  group  o^ice  or  the 
governing  caotral  system  oQtoe  of  the 
parent  educational  institution.  Two 
schools  of  instruction  operating  under 
one  division,  campus  location  or  other 
subdivision  would  not  be  separate 
segments  unless  they  follow  different 
cost  accounting  practices,  for  example, 
the  5<chool  of  Engineering  should  not  be 
treated  as  a  separate  segment  from  the 
Scteol  of  Humanities  if  tiiey  both  are 
part  of  the  saatte  division's  cost 
accounting  system  and  are  subject  to  the 
same  cost  accounting  practices.  The 
teras  inckides  Government-owned 
contractor-operated  (GCXX))  facilities. 
Federally  Funded  Research  and 
Developments  Centers  (FFRDCs),  and 
joint  ventures  and  subsidiaries 
(doaiestic  and  fiareign)  in  wludi  the 
institution  has  a  OMfonty  ownership. 
The  term  also  iadades  those  joint 
ventures  and  subsidiaries  (liieiiiitii  and 
foreign)  in  which  the  institution  has  less 
than  a  majority  of  ownership,  bat  over 
which  it  exercises  control. 

(3)  AppliotMe  Stmndarth.  Coverege 
for  edacational  instltntkns  requires  that 
the  business  unit  comply  with  mH  of  the 
CAS  specified  in  Part  9MIS  tint  are  in 


effect  on  the  date  of  the  ctmtract  award 
and  with  aay  CAS  that  become 
applicable  because  of  later  award  of  a 
CAS-covered  contract.  This  coverage 
applies  to  business  units  that  receive 
negotiated  contracts  in  excess  of 
$500,tX)0,  except  for  CAS-covered 
contracts  awarded  to  FFKDCs  operated 
by  an  educatitntal  institution. 

(4)  FFRDCs.  Negotiated  contracts 
awarded  to  an  FFROC  operated  by  an 
educational  institution  are  subject  to  the 
full  or  modified  GAS  coverage        ' 
prescribed  in  paragraphs  (a)  and  (b)  of 
this  subsection.  CAS-covered  FFRDC 
contracts  shall  be  excluded  from  the 
institution^  universe  of  contracts  when 
determining  CAS  applicability  and 
disclosure  requirements  for  contracts 
other  than  those  to  be  performed  by  the 
FFRIX:. 

(5)  Contract  Chnises.  The  contract 
clause  at  9903.201-4(e)  shall  be 
incorporated  in  each  negotiated  contract 
and  subcontract  awarded  to  an 
educational  institution  when  the 
negotiated  contract  or  subcontract  price 
exceeds  $500,000.  For  CAS-covered 
contracts  awartled  to  a  FFROC  operated 
by  an  educational  itistitation,  however, 
the  full  or  modified  CAS  contract  daose 
specified  at  9903.201-4  (a)  or  (c),  as 
applicable,  shall  be  incorporated. 

(6)  Confmuify  in  Fully  CAS-Coverwf 
Contracts.  Where  existing  contracts 
awarded  to  an  educational  institution 
incorporate  &di  CAS  coverage,  the 
contracting  officer  may  continue  to 
apply  full  CAS  coverage,  as  prescribed ' 
at  9903.201-2(a).  in  future  awards  made 
to  that  educational  institution. 

•        •        •        •        • 

5.  Section  9903.201-^  is  amended  by 
rednstgnatiog  the  introductory  heading 
as  tiic  iaeading  of  para^ph  (a): 
redesignating  the  existing  introductory 
text  and  paragraphs  (a)  through  (d)  as 
pEuagraph  (a)(1)  introductory  text  and 
paragraphs  (a)(1)  (i)  through  (iv) 
respectively;  addirtg  a  new  paraqgraph 
(a)(2):  revising  the  beading  of  the 
solicitation  notice;  adding  a  new 
para^vph  at  the  end  of  the  introductory 
"Note:"  amending  Part  I  of  the  baste 
provision  by  revising  paragraph  (a),  the 
first  and  second  sentences  in  paragraph 
(b)  and  paragraphs  (cHl)  and  (cK2);  and 
adding  a  new  Alternate  I  at  the  end  of 
the  basic  provision  to  read  to  foUows: 

9903.201-4  «o4te>tt»wpwwisiena. 

(a)  Goat  Aoomxxinii  Standvris  NoiiOBs  and 
Certincatioos. 

(D*  *  • 

(2)  If  an  award  lo  an  adycational  institution 
is  contemplatod  prior  to  )uly  1. 1997.  tka 
contracting  olTicar  shall  uae  the  basic 
provision  bM  Tbith  tielow  wtth  Its  Alternate 
I,  unlets  tha  contract  is  to  be  perfbrrned  by 


an  FFRDC  (see  9903.201(c)(5]l.  or  tb« 
provision  at  9903.2ei(c)(6) applies. 


Coat  Aocountiag 

Certification  (Oct  ia0«) 

Note:  *  •   • 

If  the  offerar  is  aa  aducatioaal  iostitutioa. 
Part  II  does  not  apply  unlass  the 
contemplated  contract  will  be  Bubjact  to  hill 
or  modiGed  CAS<overage  pursuant  to 
9903.201-2(c)(5)  or  9«)3.201-2(c)(6). 

/.  Disclosure  StaUmeiU — Cost  Aocoumtii^ 
Practices  and  Cetiificati»a 


(a)  Any  ooamot  in  «Mceas  of  SseaoOO 
resulting  bon  tlus  wUritalioa.  except 
contracts  in  which  the  price  aegotiatad  is 
based  oa  (1)  established  catalog  or  market 
prices  of  conunercial  items  sold  in 
substantial  quantities  to  tfae  general  public, 
or  (2)  prices  se<  by  law  or  reguhition.  will  be 
subject  to  tbe  requirements  of  the  Cost 
Accounting  Staodards  Board  (4«CPR. 
Chapter  99),  except  far  tboaa  contracts  wliich 
are  exempt  as  specified  in  9903.201-1. 

(b)  Any  offeror  submitting  a  proposal 
which,  if  aoceptad.  will  result  in  a  contract 
subject  to  the  requirements  of  48  CFR. 
Chapiter  99  must,  as  a  condition  of 
contracting,  submit  a  Disclosure  Statement  as 
required  by  9903.202.  When  required,  the 
Disdoaure  Statement  must  be  submitted  at  a 
pait  of  tbe  oOaror's  proposal  undar  tlu> 
solicitation  untaas  tfae  offeror  has  ainady 
submitted  a  Disclosure  Stelemeot  diadosii^ 
the  practicas  uaad  in  cooaaction  with  tiia 
pricing  of  this  proposal.  •  •   • 

(c)  Check  the  appropriate  box  below: 

O  (1)  Certificate  of  Concurrent  Submission 
of  Disclosure  Statement. 

The  offeror  hereby  certifies  that,  as  a  part 
of  the  offer,  copies  of  the  Disclosure 
Statemeet  have  been  submitted  as  follows:  (i) 
Chiginal  and  one  copy  to  tiie  cognizant 
Administrative  Cootracting  OfQoer  (AGO)  or 
cognizant  Federal  apnncy  official  autfaoriaad 
to  act  in  that  capacity,  as  applicattle,  and  (it) 
one  copy  to  the  cngnizant  Fadaral  auditor. 

(Disclosure  must  be  on  Form  No.  CASB 
DS-1  or  CASB  DS-2.  as  applicable.  Forms 
may  be  obtained  from  tbe  cognizant  ACX)  or 
cognizant  Federal  agency  official  acting  in 
that  capacity  attd/or  firtMn  tbe  looseleef 
version  of  the  Federal  Acquiaitian 
Regulation.) 

Date  of  Disclosure  Statement  

Name  and  Address  of  Cognizant  AGO  or  Fed- 
eral Official  wl»re  filed:   

The  offeror  Ajrtber  certifies  that  the 
practices  used  in  estimating  costs  in  pricing 
this  proposal  are  consistent  with  the  cost 
accounting  practicas  disclosed  in  the 
Disclosure  Statement. 

D  (2)  Oertificate  of  Previously  SubmiTted 
Disclosure  Statement.  The  offeror  hereAiy 
certiHes  tiiat  the  raqairad  Oiadosara 
Statement  was  filed  as  follows: 
Date  of  Ois  Joaere  Statement  .^ 


Name  and  Addfees  of  CogMaaait  AGO  or  Fed- 
eral Official  whon  fUad:   

The  offeror  furtiier  cartlfias  tiat  the 
practices  used  in  estimating  costs  in  pricing 
this  proposal  are  consistent  with  the  cost 
accoonting  pracricss  cftsdosed  in  the 
appl  icaMe  Usdosore  StMsmenl. 


(End  of  basic,  pravisioni 

Alternate  I  (OCT  1994)  Iwsct  the  foUewiag 
subfaragraph  (a),  at  the  and  aCPact  I  of  tiie 

basic  clause.' 

□  (ST  rartifirate  alDisdowa  Statameat 
Due  Data  by  E(hicad(Hul  lastibitKn.  If  tfae 
offeror  is  an  educational  institution  that, 
under  the  tmnsitinn  provisians  of  9903.202- 
1(f),  is  or  win  be  required  to  subaait  a 
Disclo8)B8  Statement  after  receipt  efthia 
award,  the  oShmt  heieby  certifies  diat  (check 
one  and  compieSt); 

a  (a)  A  DIaeloaMDa  Statement  filing  Due 

Date  of kas  been  cstaUished 

with  the  cognizant  Federal  agency. 

O  (b)  The  Disclosure  Statement  will  be 
subiuitteu  within  the  six  mondt  period 

ending months  after  receipt  of 

this  award. 

Nfflaa  antl  Address  of  Cognizant  AGO  or  Fed- 
eral Official  vAtme  DiaclMura  Statement  is  to 
be  filed: 


(End  of  Alternate  I) 

6.  Section  9903'.201-4  is  amended  by 
revising  the  text  of  paragiaphs  (a)(1)  and 
(a)(2)  preceding  the  clause  and  by 
adding  a  new  paragraph  (e^  incl  tiding  a 
new  dauae  lo  read  as  fellows: 

9903.20t-«    CemneteiaMsaa. 

(a)  Cost  Accounting  Standards.  (1) 
The  contracting  officer  shall  insert  the 
clause  set  foith  below.  Cost  Accounting 
Standards,  in  negotiated  contracts, 
unless  the  contract  is  e^iempted  (see 
9903.201-1),  the  contract  is  subject  hJ 
modified  coverage  (see  9903.201-2),  or 
the  clause  prescribed  in  paragrapths  fd) 
or  (e)  of  th^  section  is  used. 

(2)  Tbe  clause  below  requires  the 
contractor  to  comply  with  all  CAS 
specified  In  Part  9904,  to  disclose  actual 
cost  accounting  practices  (applicable  to 
CAS-covered  contracts  only),  and  to 
follow  disclosed  and  established  cost 
accoimting  practices  consistently. 
•        •        •        •        • 

(e)  Cost  Aecvantiitg  Standbrds — 
Educationai  Institutions.  (1 )  The 
contracting  officer  ^lall  insmt  the  clause 
set  forth  below.  Cost  Accoimting 
Staaderde— Edttcationel  Iiutitution.  in 
negotiated  contracts  awarded  to 
educational  institutions,  unless  the 
contract  is  exempted  (see  9903.201-t}^ 
the  contract  ie  to  be  performed  by  an 
FFRDC  (see  g903.201-2(c)(5)),  er  Ae 
provisioa  at  9e03.2(n-2[cK€)  applies. 

(2)  Tbe  clause  befow  requires  the 
educational  institution  to  comply  w£A 
al?  CAS  specified  in  Part  9905.  to 
disclose  actuaf  cost  accotmting  practices 
as  required  by  9903.202.-1  ff),  and  to 
follow  disclosed  arrd  established  cost 
accounting  practices  consistently. 


Cest 

InstflMknt  (Oct  ISatf 

(a)  Unless  the  coatiact  is  aMmpt 
9903.20t-t  and  9903.201-2.  the  jXQviaiaoa 
of  9903  are  incorpmated  henin  by  reference 
and  tfae  Qmtractor  fai  comiectiou  with  this 
contract  sfaeH^ 

(1)  fCAS-oo«ersd  CaiUzactB  Obit^  If  a 
business  unit  of  mi  educatkiaai  institution 
required  to  submit  a  Otaciosure  Statemant. 
discbse  in  writing  the  Conteactoc's  caat 
accounting  practicas  as  required  1^ 
9903.202-1  through  9903.202-5  including 
methods  of  distinguishing  direct  easts  firom 
indirect  costs  and  the  basis  used  for 
accumulating  and  allocating  indirect  OMts. 
The  practicas  disclosed  far  tliis  contract  sfaaU 
be  the  same  as  the  practices  currently 
diaclosad  an^  applied  on  ail  other  contxacts 
and  subcontracts  being  petfarmed  by  the 
Contractor  and  which  contain  a  Cost 
Accounting  Standards  (CAS)  clause.  If  the 
ContractoE  has  notified  tbe  Coatracting 
Officer  that  the  Disclosure  Statement 
contains  trade  secrets,  and  commercial  or 
financial  information  which  is  privileged  and 
confidential,  die  Disdosvre  Statement  shall 
be  protected  and  sfaai^l  net  be  released  outside 
of  the  Government.. 

(2)  Foliow  cenaistentiy  the  Contractor's 
cost  accounting  practices  in  accumulating 
and  ApcMing  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in 
cost  accounting  practices  is  made  for  tfae 
purposes  of  any  contract  or  subcontract 
subject  to  CAS  requirements,  dw  change 
must  be  applied  peospecti'vely  to  this 
contract  and  the  Disclosara  Statement,  if 
required,  must  be  amended  accordingiy.  If  an 
accounting  principle  change  mandatMl  under 
Office  of  Management  and  Bwdgst  (OMB) 
Circular  A-21,  Cost  Principles  for 
Educational  Institutions,  requires  that  a 
change  in  the  Contractor's  cost  accounting 
practices  be  made  after  the  date  of  diis 
contract  award,  the  change  must  be  applied 
prospectively  to  this  contract  and  the 
Disclosure  Statement  if  required,  must  be 
amended  accocdiiKly.  If  the  contract  price  or 
cost  allowance  of  this  contract  is  affected  by 
such  changes,  adjustment  shall  be  made  in 
accordance  with  sotrparagraph  (a)(4)  or  (a)(5) 
of  this  clause,  as  appropriate. 

(a)  Comply  with  alt  CAS,  including  any 
modificatioas  usd  intarpretatietta  indicated 
thereto  contained  in  48  CFR  9905,  in  effect 
on  the  date  of  award  of  this  contract  or,  if  the 
Contractor  has  submitted  cost  er  pricing  data, 
on  the  date  of  final  agreement  en  price  as 
shown  on  the  Contractor's  signed  certificate 
of  current  cost  or  pricing  data.  The 
Contractor  shall  also  comply  with  any  CAS 
(or  modificationeteCAS^which  hereafter 
become  appticabllr  ti»a  caattact  or 
subcontract  of  die  CeakadOE:  Such 
compUaace  shall  be  saviiaedpreapecaively 
from  the  date  o£  appUc^ilit^p^  ta  sim±  caatnct 
or  subcontract 

(4)(i)  Agree  to  an  equitable  adjustment  as 
provided  in  the  Changes  clause  of  this 
contract  if  the  contract  cost  is  aflected'  by  a 
change  which,  puBsuaaf  lesitbpvagrapk 
(a)(3)  of  diis  duac;. Ike CeBttaEtH-i» 
required  te  ataka  ta  thcCantoackK's 
established  caat  accountiaKpnctfces. 

(ii)  Negotiate  with  tiie  Contractiiig  Office 
to  determine  tlM.tBnn&and.GaaditiensaadQr 


which  a  chaaga  anj^  be  made  to  a  oast 
accouatiag  practice,  other  than  a  ( 
made  under  etlier  pmvisions  of  sub, 
(aM4)  of  this  clause;  provided  that  no 
agraemeat  may  be  miade  uader  tlUa  pcovisioa 
that  will  increase  costs  paid  by  the  United 
States. 

(iii)  When  the  parties  agree  tu  a  cban^  te 
a  cost  acoounting  pcactice,  ether  tlua  a 
change  under  subdivisioa  (a)(4Xi)  or  (aM4)liv) 
of  this  clause,  negotiate  an  equitable 
ad|ustment  as  provided  in  the  rbangf  clause 
oftiiiscoalzacL 

(iv)  Agree  to  an  equitable  adiusbnent  as 
provided  in  the  Changes  clause  of  this 
contract,  if  the  contract  cost  is  materially 
afiiectad  l^  an  OMB  Cincoiar  A-2] 
accouating  principle  amendaient  which,  an 
becoming  effective  after  the  date  of  contract 
award,  requires  the  Contractor  to  make  a 
change  to  the  Contractor's  estafelisiwd  cest 
accounting  practices. 

(S)  Agree  to  an  ad^ustraeat  of  the  contract 
price  or  cost  allowance,  as  appropriate,  if  the 
Contractor  or  a  subcontractor  bilk  to  comply 
with  an  applicable  Cost  Accounting 
Standard,  or  to  follow  any  cost  accounting 
practice  consistently  and  such  failure  results 
in  any  increased  costs  paid  by  tfae  United 
States.  Such  adjustment  shall  provide  fisr 
recovery  of  the  increased  costs  to  the  United 
States,  together  with  interest  thereon 
computed  at  the  annual  rate  established 
under  section  6621  of  the  Internal  Revenue 
Code  of  1986  (26  U.S.C  6621)  for  such 
period,  from  the  time  the  payment  by  the 
United  States  was  made  to  the  time  the 
adjustment  is  effected.  In  no  case  shall  tfae 
Government  recover  costs  greater  than  the 
increased  cost  to  the  Government,  in  the 
aggregate,  on  tfae  relevant  contracts  subject  to  . 
the  price  adjustment  unless  the  Contractor 
made  a  change  in  its  cost  accounting 
practices  of  which  it  was  aware  or  should 
have  been  aware  at  the  time  of  price 
negotiations  and  which  it  iailed  to  disclose 
to  the  Government 

(b)  If  the  parties  fail  to  agree  whether  the 
Contractor  or  a  subcontractor  has  complied 
with  an  applicable  CAS  or  a  CAS  rale  or 
regulation  in  9903  and  as  to  atty  east 
adjustment  demanded  by  tlie  iJniMdSMaSi 
such  fiailtire  to  agree  will  constitute  a  diapaSe 
under  the  Contract  Disputes  Act  (41  IXSJC 
601). 

(c)  rhe  Contractor  shall  penmit  any 
authorized  representatives  of  the  Goverameat 
to  examine  and  make  copies  of  any 
documents,  papers,  or  records  relating  to 
complianoewith  the  requirements  of  this 
clause. 

(d)  The  Contractor  shall  include  in  aH 
negotiated  subcontracts  which  tiie  CoDttactoc 
enters  into,  the  substance  of  this  clause, 
except  paragraph  (b).  and  shall  require  such 
inclusion  in  ail  other  subcootracts,  of  aay 
tier,  including  the  obligation  to  comply  with 
all  applicable  CAS  in  effect  on  the 
subcontractor's  awerd  date  or  if  the 
subcontractor  has  submitted  cost  or  priciag 
data,  on  tfae  date  of  final  agreement  on  price 
as  shown  on  the  subcontractor's  signed' 
Certificate  of  Current  Cost  or  Priciaig  Data, 
except  that — 

(1)  If  the  subcfuitract  is  awaaded  to  a 
business  unit  which  puEsuant  ta  9893.3(^-2 
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is  mibiact  to  other  types  of  CAS  coverage,  the 
mbttance  of  the  applicable  clause  set  forth  in 
9903.201-4  shall  be  inserted:  and 

(2)  This  requirement  shall  apply  only  to 
negotiated  subcontracts  in  excess  of  SSOO.OOO 
where  the  price  negotiated  is  not  based  on — 

(i)  Established  catalog  or  market  prices  of 
commercial  items  sold  in  substantial 
quantities  to  the  general  public:  or 

(ii)  Prices  set  by  law  or  regulation,  and 
except  that  the  requirement  shall  not  apply 
to  negotiated  subcontracts  otherwise  exempt 
from  the  requirement  to  include  a  CAS  clause 
as  speciHed  in  9903.201-1. 
(End  of  clause) 

7.  Section  9903.201-6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

9903.201-6    Findings. 

(a)  Prior  to  making  any  equitable 
adjustment  under  the  provisions  of 
paragraph  (a)(4)(iii)  of  the  contract 
clause  set  forth  in  9903.201-4(a)  or 
9903.201-4(e),  the  Contracting  Officer 
shall  make  a  finding  that  the  change  is 
desirable  and  is  not  detrimental  to  the 
interests  of  the  Government. 


8.  A  new  section  9903.201-7  is  added 
to  read  as  follows: 

9909.201-7    CognUant  Federal  Agency 
Reaponsibllltles. 

(a)  The  requirements  of  Part  9903 
shall,  to  the  maximum  extent 
practicable,  be  administered  by  the 
cognizant  Federal  agency  responsible 
for  a  particular  contractor  organization 
or  location,  usually  the  Federal  agency 
responsible  for  negotiating  indirect  cost 
rates  on  behalf  of  the  Government.  The 
cognizant  Federal  agency  should  take 
the  lead  role  in  administering  the 
requirements  of  Part  9903  and 
coordinating  CAS  administrative  actions 
with  all  affected  Federal  agencies.  When 
multiple  CAS-covered  contracts  or  more 
than  one  Federal  agency  are  involved, 
agmcies  should  discourage  Contracting 
OfBoers  from  individually 
administering  CAS  on  a  contract-by- 
contract  basis.  Coordinated 
administrative  actions  will  provide 
greater  assurances  that  individual 
contractors  follow  their  cost  accoimting 
practices  consistently  under  all  their 
CAS-covered  contracts  and  that  changes 
in  cost  accounting  practices  or  CAS 
noncompliance  issues  are  resolved, 
equitably,  in  a  uniform  overall  manner. 

(b)  Federal  agencies  shall  prescribe 
regulations  and  establish  internal 
policies  and  procedures  governing  how 
agencies  will  administer  the 
requirements  of  CAS-covered  contracts, 
with  particular  emphasis  on  inter- 
agency coordination  activities. 
Procedures  to  be  followed  when  an 
agency  is  and  is  not  the  cognizant 
Federal  agency  should  be  clearly 


delineated.  Internal  agency  policies  and 
procedures  shall  provide  for  the 
designation  of  the  agency  office(s)  or 
o£Bcials  responsible  for  administering 
CAS  under  the  agency's  CAS-covered 
contracts  at  each  contractor  business 
unit  and  the  delegation  of  necessary 
contracting  authority  to  agency 
individuals  authorized  to  administer  the 
terms  and  conditions  of  CAS-covered 
contracts,  e.g..  Administrative 
Contracting  Officers  (ACOs)  or  other 
agency  officials  authorized  to  perform  in 
that  capacity.  Agencies  are  urged  to 
coordinate  on  the  development  of  such 
regulations. 

9.  Section  9903.202-1  is  amended  by 
adding  a  new  paragraph  (f)  to  read  as 
follows: 

9903.202-1    General  Requiramenta. 

(f)  Educational  institutions — 
disclosure  requirements.  (1)  Educational 
institutions  receiving  contracts  subject 
to  the  CAS  specified  in  Part  9905  are 
subject  to  the  requirements  of  9903.202. 
except  that  completed  Disclosure 
Statements  are  required  in  the  following 
circiunstances. 

(2)  Basic  requirement.  For  CAS- 
covered  contracts  placed  on  or  after 
lanuary  1. 1996,  completed  Disclosure 
Statements  are  required  as  follows: 

(i)  Any  business  unit  of  an 
educational  institution  that  is  selected 
to  receive  a  CAS-covered  contract  or 
subcontract  in  excess  of  $500,000  and  is 
part  of  a  college  or  university  location 
listed  in  Exhibit  A  of  Office  of 
Management  and  Budget  (OMB) 
Circular  A-21  shall  submit  a  Disclosiue 
Statement  before  award.  A  Disclosure 
Statement  is  not  required,  however,  if 
the  listed  entity  can  demonstrate  that 
the  net  amount  of  Federal  contract  and 
financial  assistance  awards  received 
during  its  immediately  preceding  cost 
accounting  period  was  less  than  $25 
million. 

(ii)  Any  business  unif  that  is  selected 
to  receive  a  CAS-covered  contract  or 
subcontract  of  $25  million  or  more  shall 
submit  a  Disclosure  Statement  before 
award. 

(iii)  Any  educational  institution 
which,  together  with  its  segments, 
received  net  awards  of  negotiated  prime 
contracts  and  subcontracts  subject  to 
CAS  totaling  $25  million  or  more  in  its 
most  recent  cost  accounting  period,  of 
which,  at  least  one  award  exceeded  $1 
million,  must  submit  a  Disclosiue 
Statement  before  award  of  its  first  CAS- 
covered  contract  in  the  immediately 
following  cost  accounting  period. 
However,  if  the  first  CAS-covered 
contract  is  received  within  90  days  of 
the  start  of  the  cost  accounting  period. 


the  institution  is  not  required  to  file 
until  the  end  of  90  days. 

(3)  Transition  period  requirement.  For 
CASl-covered  contracts  placed  on  or 
before  December  31. 1995.  completed 
Disclosure  Statements  are  required  as 
follows: 

(i)  For  business  units  that  are  selected  to 
receive  a  CAS-covered  contract  or 
subcontract  in  excess  of  SSOO.OOO  and  are 
part  of  the  first  20  college  or  university 
locations  (i.e.,  numbers  1  through  20)  listed 
in  Exhibit  A  of  OMB  Circular  A-21. 
Disclosure  Statements  shall  be  submitted 
within  six  months  after  the  date  of  contract 
award. 

(ii)  For  business  units  that  are  selected  to 
receive  a  CAS-covered  contract  or 
subcontract  in  excess  of  5500.000  and  are 
part  of  a  college  or  university  location  that 
is  listed  as  one  of  the  institutions  numbered 
21  through  50,  in  Exhibit  A  of  OMB  Circular 
A-21.  Disclosure  Statements  shall  he 
submitted  during  the  six  month  [>eriod 
ending  twelve  months  after  the  date  of 
contract  award. 

(iii)  For  business  units  that  are  selected  to 
receive  a  CAS-covered  contract  or 
subcontract  in  excess  of  $300,000  and  are 
part  of  a  college  or  university  location  that 
is  listed  as  one  of  the  institutions  numbered 
51  through  99,  in  Exhibit  A  of  OMB  Circular 
A-21.  Disclosure  Statements  shall  be 
submitted  during  the  six  month  period 
ending  eighteen  months  after  the  date  of 
contract  award. 

(iv)  For  any  other  business  unit  that  is 
selected  to  receive  a  CAS-covered  contract  or 
subcontract  of  S25  million  or  more,  a 
Disclosure  Statement  shall  be  submitted 
within  six  months  after  the  date  of  contract 
award. 

(4)  Transition  period  due  dates.  The 
educational  institution  and  cognizant 
Federal  agency  should  establish  a 
specific  due  date  within  the  periods 
prescribed  in  9903.202-l(f)(3)  when  a 
Disclosure  Statement  is  required  under 
a  CAS-covered  contract  placed  on  or 
before  December  31, 1995. 

(5)  Transition  period  waiver  authority. 
For  a  CAS-covered  contract  to  be 
awarded  during  the  period  January  1, 
1996  through  June  30. 1997,  the 
awarding  agency  may  waive  the 
preaward  Disclosure  Statement 
submission  requirement  specified  in 
9903.202-1(0(2)  when  a  due  date  for  the 
submission  of  a  Disclosure  Statement 
has  previously  beep  established  by  the 
cognizant  Federal  agency  and  the 
educational  institution  under  the 
provisions  of  9903.202-l(fl  (3)  and  (4). 
CAUTION:  This  waiver  authority  is  not 
available  unless  the  cognizant  Federal 
agency  and  the  educational  institution 
have  established  a  disclosure  statement 
due  date  pursuant  to  a  written 
agreement  executed  prior  to  January  1 , 
1996.  and  award  is  m^e  prior  to  the 
established  disclosure  statement  due 
date. 


10.  Section  9903JiOZ-&».wmisaA\» 
read  as  follows: 

9903.202-6    Filing  DiBClos4M«  SMMnants. 

(a)  Disclosure  must  be  ok  Farn» 
Number  CASE  DS^l  or  CASB  DS-2,  as 
applicable.  Forms  may  be  obtained  from 
the  cognizant  Federal  agency  Ccogmaaat 
ACO  or  cognizant  Federal  agency 
official  authorized  to  act  in  that 
capacity)  or  from  the  looseteaf  vei^Mon: 

.of  the  Federal  Acquisition  Rcgulatieo. 
When  requested  in  advanea  by  a 
contractor,  the  cognizant  Feclecal  agency 
may  authorize  contractor  cfisclosuie 
based  on  computer  generated 
reproductions  of  the  applicabla 
Disclosure  Statement  Form. 

(b)  Offerors  are  re^uire^  to  fUe  ' 
Disclosure  Statements  as  feftowa: 


(f  fUfi^Hwt  and'  otte'Copy  witti  tite 
cognizant  ACO  at  copiizant  Fede»l 
agency  official  aetiag  ia  that  capacity,  as 
applicable;  and 

(2)  One  cap;  widt  IhecoKitizanl 
Federal  audiit«c; 

(c)  AaienAaaHte  and  revisions  shaM 
be  submittecl  tft  dkr  ACO  or  agency 
official  acting  oi  that  capacity,  as 
applicable,  ndtbe  Federal  auditor  of 
the  cunently  cognizant  Fedeval  agency. 

11.  Section  990Q.2Q2-6  is  added  to 
lead  as  follows: 


9993.201-6 
Statement 


>  Ojnai  f  at  Dtaatosttf 


Federal  agencies  sbell'  prescribe 
segulations  andestaUsh  intamal 
procedures  by  which  each  will 
promptly  detesnine  as  befani?  of  tbe 
GmemmeBt„  whan  sawing  as  the 
cognizant  Fofecri  agency  far* 


particular  contiactm  location,  that  a 
DisefosuK  Statement  has  adequately 
disclosed  the  practices  required  to  be 
disclosed  by  the  Cost  Accounting 
Standafds  Board's  rules*  regulations  and 
Standards.  The  determination  of 
adequacy  shall  be  distributed  to  all 
affected  agencies.  Agencies  are  urged  to 
coordinate  on  the  development  of  such 
regidatiens. 

12.  Section  9983.202-10  is  added  to 
read  as  follows: 

9909.202-10    llhiatratlon  of  Dtsdoaufe 
StalanentFonn,  CASB  DS-2. 

The  data  which  are  required  to  be 
disclosed  by  educationaJ  institutions  are 
set  fbEtfa  in  detail  in  the  Disclosure 
Statement  Form,  CASB  DS-2,  which  is 
illustrated  below: 
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Subpwt  M03.3-CAS  RulM  and 
RegulatkNW 

13.  Section  9903.301  is  amended  by 
redesignating  the  etcisting  introductory 
text  and  definitions  as  paragraph  (a)  and 
by  adding  a  new  paragraph,  (b)  to  read 
as  follows: 

M08.301    DsflniUone. 


(b)  The  definitions  set  forth  below  aze 
applicable  exclusively  to  educational 
institutions  and  apply  to  this  chapter 
99. 

Business  unit.  See  9903.201- 
2(c)(2)(ii). 

Educational  inttttutiom.  See 
9903.201-2(c)(2)(il 

Intermediate  cost  objective.  See 
9905.502-30(a)(7). 

Segment.  See  9903.20t-2(c}(2)(ii). 

14.  A  new  Part  9605  is  added  to  read 
as  follows: 

PART  9905— COST  ACCOUNTINQ 
STANDARDS  FOII  EDUCATIONAL 
INSTITUTIONS 

9905.501  Cost  acooaniing  standard — 
consistency  in  asHmaiing,  accumulating 
and  repotting  costs  hy  sducalioaal 
institutions. 

9905.501-10     IReaenredl 
9905.501-20    PurpoM. 
9905.501-30    Defmitions. 
9905.501-40    FundanMntsI  requirement. 
9905.501-50    Techniques  for  application. 
9905.501-60    Illustration.  |  Reserved) 
9905.501-61     Interpretation.  |Reserved| 
9905.501-62     Exemption. 
9905.501-63    Effective  [)ate. 

9905.502  Cost  accounting  standard — 
consistency  in  allocatiftg  costs  incuired 
for  the  same  purpose  by  educational 
institutions. 

9905.502-10    IReasfvedl 
9905.502-20    Purpose. 
9905.502-30    Definitions. 
•005.502-40    Fundamental  requirement. 
9905.50^-50    Techntques  for  application. 
9905.502-60    Illustrations. 
i.502-61     Interpietation. 
S.502-62    Exemption. 
OOOS.502-63     Effective  dale. 

9905.505  Accounting  for  unallowable 
costa — Educational  institutions. 

990S.505-10    IReserved) 
9906.505-20    Purpoee. 
9905.505-30    Definitions. 
9905.505-40    FundMnenlal  requirement. 
9905.505-50    Techaiques  for  application. 
9905.505-60    Uluslntions. 
9005.505-61     Interpsetatian.  IReserved) 
9903.505-62    Exemption. 
9905.505-63    Effective  date. 

9905.506  Cost  accaanttng  period — 
Educational  instttulions. 

9905.506-10  (Reservedl 

9905.506-20  Purpose. 

9905.506-30  Defmitions. 

9905.506—40  Fundamental  requirement. 

1.506-50  Techniques  for  applicstion. 

1.506-60  lllustrstions. 


9905.506-61    hitarpreUlioa.  IRaservedl 
9905.508-62    Exemption. 
9906.506-63    Eflastlve  date 

Aalhority:  PuMis  Uw  l00-«n»  W2  Stat 
4090.  41  U.S.C  40X. 

9901.601    Cost 
cenelatency  In 
■od  rapoflino 
IneMutlona. 

9900.501-10    [RMWved] 


9000.5Q«-20 

The  purpose  of  this  Coat  Accounting 
Standard  is  to  ensure  that  aech 
educational  inatitution's  practices  used 
in  estimating  costs  for  a  proposal  are 
consistent  wilb  cost  accoanting 
piBctioss  used  b;  the  institntioiLin 
accunrulating  and  reporting  costs. 
Consistency  in  the  applicatien  of  cost 
accounting  practices  is  necessary  to 
enhance  the  likelihood  that  comparable 
transactions  a«  treated  afike.  With 
respect  to  individual  contracts^  the 
consistent  application  of  cost 
accounting  practicas  will  facilitate  the 
preparation  of  reliable  cost  estimates 
used  in  nri<-ing  ^  proposal  and.  theix 
comparison  with  the  costs  of 
performance  of  the  resulting  contract. 
Such  comparisons  provide  one 
important  basis  for  financial  control 
over  costs  during  contract  performance 
and  aid  in  establishing  accountability 
for  costs  in  the  manner  agreed  to  by 
both  parties  at  the  time  of  contracting. 
The  comparisons  also  provide  an 
improved  basis  for  evaluating  estimating 
capabilities. 

9906.501-30    Oaffnttlons. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Chapter  99  ahell  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  fb)  of  this 
subsection  requires  otherwise. 

(1)  Accumulating  costs  meois  the 
collecting  of  cost  data  in  an  ocganiaed 
manner,  such  as  throu^  a  system  of 
accounts. 

(2)  Actual  cost  means  ananount 
determined  on  the  basis  oicost  incuned 
(as  distinguished  from  forecasted  cost), 
including  standard  cost  properly 
adjusted  for  applicab)e  variance. 

(3)  Estimating  costs  means  the  process 
of  forecasting  a  future  result  in  terms  of 
cost,  based  upon  information  available 
at  the  time. 

(4)  fndirecT  cost  pool  means  a 
grouping  of  incurred  costs  identified 
with  tvMO  or  mora  obiecti«es-but  not 
identified  specifically  with  any  final 
cost  objective. 

(5)  Pricing  means  the  process  of 
establishing  the  amoimt  or  amounts  to 
be  paid  in  return  for  goods  or  services. 


(6)  Proposal  means  any  offer  or  other 
submission  used  as  a  basis  fbr  pricing  a 
contract,  contract  modification  or 
termination  settlement  or  for  seciuing 
payments  thereunder. 

(7)  Rgporting  costs  means  the 
providing  of  cost  infonnation  to  others. 

(b)  The  following  modincations  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard: 
None. 

9906J01-40    Fundsmsntat  requirsmsni 

(a)  An  educational  institution's 
practices  used  in  estimating  costs  in 
pricing  a  proposal  shall  be  consistent 
with  the  institution's  cost  accounting 
practices  used  in  acctimulating  and 
reporting  costs. 

(b)  An  educational  institution's  cost 
accounting  practices  used  in 
accimiulating  and  reporting  actual  costs 
for  a  contract  shall  be  consistent  with 
the  institution's  practices  used  in 
estimating  costs  in  pricing  the  related 
proposal. 

(c)  The  grouping  of  homogeneous 
costs  in  estimates  prepared  for  proposal 
purposes  shall  not  per  se  be  deemed  an 
inconsistent  application  of  cost 
accounting  practices  imder  paragraphs 
(a)  and  (b)  of  this  subsection  when  such 
costs  are  accumulated  and  reported  in 
greater  detail  on  an  actual  cost  basis 
during  contract  performance. 

0905.501-60    TscllnlqMSS  for  application. 

(a)  The  standard  allows  grouping  of 
homogeneous  costs  in  order  to  cover 
those  cases  where  it  is  not  practicable  to 
astimate  contract  coats  by  individual 
cost  element.  However,  costs  estimated 
for  proposal  purposes  shall  be  presented 
in  such  a  manner  and  in  such  detail  that 
any  significant  cost  can  be  compared 
with  the  actual  cost  accimiulated  and 
reported  therefor,  hi  any  event,  the  cost 
accounting  practices  used  in  estimating 
costs  in  pricing  a  proposal  and  in 
accumulating  and  reporting  costs  on  the 
resulting  contract  shall  be  consistent 
with  respect  to: 

(1)  The  classification  of  elements  of 
cost  as  direct  or  indirect; 

(2)  The  indirect  coat  pools  to  which 
each  element  of  cost  is  charged  or 
proposed  to  be  charged;  and 

(3)  The  methods  of  allocating  indirect 
costs  to  the  contract 

(b)  Adherence  to  the  requirement  of 
9905.501-40(a)  of  this  standard  shall  be 
determined  as  of  the  date  of  award  of 
the  contract,  unless  the  contractor  has 
submitted  coat  or  pHHng  data  pursuant 
to  10  U.S.C.  2306(a)  or  41  U.S.C  254(d) 
(Pub.  L.  87-€53).  in  which  case 
adherence  to  the  requirement  of 
9905. 501 -40(a)  shall  be  determined  as 
of  the  date  of  final  agreement  on  price. 


as  shown  on  the  signed  certificate  of 
current  cost  or  pricing  data. 
Notwithstanding  99!>5.501-40(b). 
changes  in  established  cost  accounting 
practices  during  contract  performance 
may  be  made  in  accordance  wilh  Part 
9903  (48  CFR  part  9903). 

(c)  The  standard  does  not  prescribe 
the  amount  of  detail  required  in 
accimiuiating  and  reporting  costs.  The 
basic  requirement  which  must  be  mrt. 
however,  is  that  for  any  significant 
amount  of  estimated  cost,  the  contractor 
must  be  able  to  accumulate  and  report 
actual  cost  at  a  level  which  permits 
sufficient  and  aMaaio^fol  comparison 
with  its  estimates.  The  amount  of  detail 
required  may  vary  considerably 
depending  on  how  the  proposed  costs 
were  estimated,  the  data  presented  in 
iustification  or  lad^  diereof,  and  the 
significance  of  each  situation. 
Accordingly,  it  is  neither  appropriate 
nor  practical  to  prescribe  a  single  set  of 
accounting  practices  which  would  be 
coasisleot  in  ail  situatiotts  with  tike 
practioss  of  estimatiag  costs.  Tbeieiote. 
the  anaount  of  aooountiog  and  statistical 
detail  to  be  required  and  maintained  in 
accounting  for  estimated  costs  has  been 
and  continues  to  be  a  natter  to  be 
decided  by  Government  (nocurement 
authorities  on  the  basis  of  the  individual 
facts  and  circumstances. 

9006.6D1-00   llhiairallon.IReserMiq 
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990&60l-«2   Exaniptien. 
None  Cor  this  Standard. 

9906.601-63    Erfecllys  (tats. 

This  Standard  is  effective  as  of 
January  9.  1995. 

9006.502    OaaiaccounOeg 

histitutions. 
9906.802-19    IReservecQ 

9905.508-90    Porpess. 

The  purpose  of  this  Standard  is  to 
require  that  each  type  of  cost  is 
allocated  only  once  and  on  only  one 
basis  to  any  contract  or  other  cost 
objective.  The  criteria  for  determining 
the  allocation  of  costs  to  a  tx)ntract  or 
other  cost  objective  should  be  the  same 
for  all  similar  ob}ectives.  Adherence  to 
these  cost  acooirating  concepts  is 
necessary  to  gtiard  against  the 
overcharging  of  some  cost  objectives 
dod  to  prevent  double  counting.  Double 
counting  occurs  most  commonly  when 
cost  items  aie  allocated  directly  to  a  cost 
objective  withoot  eliminating  tike  cost 
items  from  indirect  cost  pools  which  are 
allocated  to  that  cost  objective. 


9905.S02-40   Definitions. 

ta)  TTie  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Oiapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (bj  of  this 
subsection  requires  otherwise. 

(Ij  Alkxate  means  to  assign  an  Hen 
of  cost,  or  a  grtnip  of  items  of  cost,  to 
one  or  more  cost  objectives.  This  term 
includes  both  direct  assignment  of  cost 
and  ttie  reassignment  of  a  share  from  an 
indirect  cost  pool. 

(2)  Cost  o6^?ctive  means  a  function, 
organizational  subdivision,  contract,  or 
other  woik  unit  for  which  cost  data  are 
desired  and  for  whidi  prorision  is  made 
to  accumulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalised 
pTOTerts,  etc. 

(3)  Dimct  cost  means  any  cost  which 
is  identified  specifically  wtA  a 
particular  final  cost  ol^ective.  Direct 
coifts  are  not  limited  to  items  which  ae 
incorporated  in  the  end  product  as 
material  or  labor.  Costs  klentified 
specifically  %rith  a  omtraot  are  direct 
costs  of  that  contract.  A!l  co^s 
identified  specifically  with  other  final 
cost  objectives  of  the  educational 
institution  are  direct  costs  of  those  cost 
objectives. 

(4)  Final  cost  objective  means  a  cost 
objective  which  has  allocated  to  it  both 
direct  and  indirect  costs,  and  in  the 
ediKsational  institution's  accumnlation 
system,  is  one  of  the  final  acciunulation 
points. 

(5)  Indirect  cost  means  any  cost  not 
directly  identified  with  a  «ngle  final  - 
cost  obfBctive,  but  identified  with  t%vo  or 
more  final  cost  objectives  or  wiA  at 
least  one  intermediate  cost  objective. 

(6)  indirect  cost  pool  means  a 
grouping  of  incurred  costs  identified 
with  two  or  more  cost  oiijectives  but  not 
•dentifiad  with  any  final  cost  objective. 

(7)  bUermedktte  cost  objective  means 
a  coet  objective  that  is  used  to 
accuauilete  indirect  costs  or  servioe 
center  costs  that  aie  subaeqeently 
allocated  to  one  or  jaoie  indivect  cost 
pools  and/or  final  cost  obiactives. 

(bj  The  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard: 
None. 

9005^02^0    rimdMnental  lecjcf  rement. 

All  costs  incurred  for  the  same 
purpose,  in  like  circumstances,  are 
either  direct  costs  only  or  Indirect  costs 
only  wdth  respect  to  &ial  cost 
objectives.  No  final  cost  objective  sh^l 
have  allocated  to  it  as  an  indirect  cost 
any  cost,  if  other  costs  incurred  for  die 
same  purpose,  in  like  circumstances, 
have  been  included  as  a  direct  cost  of 


that  or  any  other  final  cost  objective. 
Further,  no  final  cost  objective  shall 
have  allocated  to  it  as  a  direct  cost  any 
cost,  if  other  costs  incinred  for  the  same 
purpose,  in  like  circumstances,  have 
been  included  In  any  indirect  cost  pool 
to  be  allocated  to  that  or  any  other  final 
cost  objective. 

9905.502-50    Techniques  lor  appHcaOon. 

(a)  The  Fundamental  Requirement  is 
stated  in  terms  of  cost  incurred  and  is 
equally  applicable  to  estimates  of  costs 
to  be  incurred  as  used  in  contract 
proposals. 

(b)  The  KsclosuTB  Statement  to  be 
submitted  by  the  educational  institution 
will  require  that  the  institution  set  forth 
its  cost  accounting  practices  with  regard 
to  the  distinction  between  direct  and 
indirect  costs.  In  addition,  for  those 
types  of  cost  which  are  sometimes 
accounted  for  as  direct  and  sometimes 
accoimted  for  as  indirect,  the 
educational  institution  will  set  forth  in 
its  Disdosxue  Statement  the  specific 
criteria  and  circumstances  for  making 
such  distinctions.  In  essence,  the 
Disclosure  Statement  submitted  by  the 
educational  institution,  by 
distinguishing  between  direct  and 
indirect  costs,  and  by  describing  the 
criteria  and  circumstances  for  allocating 
those  items  which  are  sometimes  direct 
and  sometimes  indirect  will  be 
deteiminatix'e  as  to  whether  or  not  costs 
are  incurred  for  the  same  purpose. 
Disclosure  Statement  as  used  herein 
refers  to  the  statement  required  to  be 
submitted  by  educational  institutions  as 
a  condition  of  cfwitracting  as  set  forth  in 
Subpart  9903.2. 

(a  In  the  event  that  an  educational 
institution  has  not  submitted  a 
Disclosure  Statement,  the  determination 
of  whether  specific  costs  are  directiy 
allocaUe  to  contracts  shall  be  based 
upon  the  educational  institution's  cost 
accounting  practices  used  at  the  time  of 
contract  proposaL 

(d)  Whenever  costs  which  serve  the 
same  purpose  cannot  equitably  be 
indirectly  allocated  to  one  or  more  final 
cost  objectives  in  accordance  with  die 
educational  institution's  disclosed 
accounting  practices,  the  educational 
institution  may  either  use  a  method  for 
reassigning  all  such  costs  which  would 
provide  an  equitable  distribution  to  all 
final  cost  objectives,  or  directly  assign 
all  such  costs  to  final  cost  objectives 
with  which  they  are  specifit:ally 
identified.  In  the  event  the  educational 
institution  decides  to  make  a  rhango  for 
either  purpose,  the  Disclosure  Statement 
shall  be  amended  to  xeflect  the  revised 
accounting  practices  involved. 

te)  Any  direct  cost  of  minor  dollar 
amount  may  be  treated  as  an  indirect 


UMI 


55772     Federal  Register  /  Vol.  59,  No.  215  /  Tuesday,  November  8,  1994  /  Rules  and  Regulations 


V  Vol.  59.  No.  mi  lHw6d«y,  Ifeyemter  6.  1994  /  Utiles  «nd 


SS77S 


cost  for  WMWU  of  practicality  where  the 
accounting  treatment  for  such  cost  is 
consistently  applied  to  all  final  cost 
objectives,  provided  that  such  treatment 
produces  results  which  are  substantially 
the  same  as  the  results  which  would 
have  been  obtained  if  such  cost  had 
been  treated  as  a  direct  cost. 

tM6.S02-«0    Mustoations. 

(a)  Illustrations  of  costs  which  are 
inciured  for  the  same  purpose: 

(1)  An  educational  instuution 
normally  allocates  all  travel  as  an 
indirect  cost  and  previously  disclosed 
this  accounting  practice  to  the 
Government.  For  purposes  of  a  new 
proposal,  the  educational  institution 
intends  to  allocate  the  travel  costs  of 
personnel  whose  time  is  accounted  for 
as  direct  labor  directly  to  the  contract. 
Since  travel  costs  of  personnel  whose 
time  is  accounted  for  as  direct  labor 
working  on  other  contracts  are  costs 
which  are  inciured  for  the  same 
purpose,  these  costs  may  no  longer  be 
included  within  indirect  cost  pools  for 
purposes  of  allocation  to  any  covered 
Government  contract.  The  educational 
institution's  Disclosure  Statement  must 
he  amended  for  the  proposed  changes  in 
accounting  practices. 

(2)  An  educational  institution 
normally  allocates  purchasing  activity 
costs  indirectly  and  allocates  this  cost  to 
instruction  and  research  on  the  basis  of 
modified  total  costs.  A  proposal  for  a 
new  contract  requires  a  disproportionate 
amount  of  subcontract  administration  to 
be  performed  by  the  purchasing  activity. 
The  educational  institution  prefers  to 
continue  to  allocate  purchasing  activity 
costs  indirectly.  In  order  to  equitably 
allocate  the  total  purchasing  activity 
costs,  the  educational  institution  may 
use  a  method  for  allocating  all  such 
costs  which  would  provide  an  equitable 
distribution  to  all  applicable  indirect 
cost  pools.  For  example,  the  institution 
may  use  the  number  of  transactions 
processed  rather  than  its  former 
allocation  base  of  modified  total  costs. 
The  educational  institution's  Disclosure 
Statement  must  be  amended  for  the 
proposed  changes  in  accounting 
practices. 

(b)  Illustrations  of  costs  which  are  not 
incurred  for  the  same  purpose: 

(1)  An  educational  institution 
normally  allocates  special  test 
equipment  costs  directly  to  contracts. 
The  costs  of  general  purpose  test 
equipment  are  normally  included  in  the 
indirect  cost  pool  which  is  allocated  to 
contracts.  Both  of  these  accounting 
practices  were  previously  disclosed  to 
the  Government.  Since  both  types  of 
costs  involved  were  not  incurred  for  the 
same  purpose  in  accordance  with  the 


criteria  set  forth  in  the  educational 
institution's  Disclosure  Statement,  the 
allocation  of  general  purpose  test 
equipment  costs  from  the  indirect  cost 
pool  to  the  contract,  in  addition  to  the 
directly  allocated  special  test  equipment 
costs,  is  not  considered  a  violation  of 
the  Standard. 

(2)  An  educational  institution 
proposes  to  perform  a  contract  which 
will  require  three  firemen  on  24-hour 
duty  at  a  fixed-post  to  provide 
protection  against  damage  to  highly 
inflammable  materials  used  on  the 
contract.  The  educational  institution 
presently  has  a  firefighting  force  of  10 
employees  for  general  protection  of  its 
facilities.  Tlie  educational  institution's 
costs  for  these  latter  firemen  are  treated 
as  indirect  costs  and  allocated  to  all 
contracts:  however,  it  wants  to  allocate 
the  three  fixed-post  firemen  directly  to 
the  particular  contract  requiring  them 
and  also  allocate  a  portion  of  the  cost  of 
the  general  firefighting  force  to  the  same 
contract.  The  institution  may  do  so  but 
only  on  condition  that  its  disclosed 
practices  indicate  that  the  costs  of  the 
separate  classes  of  firemen  serve 
different  purposes  and  that  it  is  the 
institution's  practice  to  allocate  the 
general  firefighting  force  indirectly  and 
to  allocate  fixed-post  firemen  directly. 

9906.502-61    Intsfpretstton. 

(a)  9905.502.  Cost  Accounting 
Standard — Consistency  in  Allocating 
Costs  Incurred  for  the  Same  Purpose  by 
Educational  Institutions,  provides,  in 

9905.502-40,  that no  final  cost 

objective  shall  have  allocated  to  it  as  a 
direct  cost  any  cost,  if  other  costs 
incurred  for  the  same  purpose,  in  like 
circiunstances,  have  t>een  included  in 
any  indirect  cost  pool  to  be  allocated  to 
that  or  any  other  final  cost  objective." 

(b)  This  interpretation  deals  with  the 
way  9905.502  applies  to  the  treatment  of 
costs  incurred  in  preparing,  submitting, 
and  supporting  proposals.  In  essence,  it 
is  addressed  to  whether  or  not,  under 
the  Standard,  all  such  costs  are  incurred 
for  the  same  purpose,  in  like 
circumstances. 

(c)  Under  9905.502.  costs  incurred  in 
preparing,  submitting,  and  supporting 
proposals  pursuant  to  a  specific 
requirement  of  an  existing  contract  are 
considered  to  have  been  incurred  in 
different  circumstances  from  the 
drciunstances  under  which  costs  are 
incurred  in  preparing  proposals  which 
do  not  result  from  such  a  specific 
requirement.  The  circumstances  are 
different  because  the  costs  of  preparing 
proposals  specifically  required  by  the 
provisions  of  an  existing  contract  relate 
only  to  that  contract  while  other 


proposal  costs  relate  to  all  work  of  the 
educational  institution. 

(d)  This  interpretation  does  not 
preclude  the  allocation,  as  indirect 
costs,  of  costs  incurred  in  preparing  all 
proposals.  The  cost  accounting  practices 
used  by  the  educational  institution, 
however,  must  be  followed  consistently 
and  the  method  used  to  reallocate  such 
costs,  of  coiu-se,  must  provide  an 
equitable  distribution  to  all  final  cost 
objectives. 

9906.502-62    Exemption. 

None  for  this  Standard. 

9905.502-63    Effsctiva  date. 

This  Standard  is  eff^ective  as  of 
January  9, 1995. 

9906.505    Accounting  for  unallowat>la 
costa— Educational  Institutions. 

9906.505-10    [Reserved] 

9906.506-20    Purpose. 

(a)(1)  The  purpose  of  this  Cost 
Accounting  Standard  is  to  facilitate  the 
negotiation,  audit,  administration  and 
settlement  of  contracts  by  establishing 
guidelines  covering: 

(i)  Identification  of  costs  specifically 
described  as  unallowable,  at  the  time 
such  costs  first  become  defined  or 
authoritatively  designated  as 
unallowable,  and 

(ii)  The  cost  accounting  treatment  to 
be  accorded  such  identified  unallowable 
costs  in  order  to  promote  the  consistent 
application  of  soimd  cost  accounting 
principles  covering  all  incurred  costs. 

(2)  'The  Standard  is  predicated  on  the 
proposition  that  costs  incurred  in 
carrying  on  the  activities  of  an 
educational  institution — regardless  of 
the  allowability  of  such  costs  under 
Government  contracts — are  allocable  to 
the  cost  objectives  with  which  they  are 
identified  on  the  basis  of  their  beneficial 
or  causal  relationships. 

(b)  This  Standard  does  not  govern  the 
allowability  of  costs.  This  is  a  function 
of  the  appropriate  procurement  or 
reviewing  authority. 

9906.506-30    Daflnitiona. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 
elsewhere  in  this  Chapter  99  shall  have 
the  meanings  ascribed  to  them  in  those 
definitions  unless  paragraph  (b)  of  this 
subsection  requires  otherwise. 

(1)  Directly  associated  cost  means  any 
cost  which  is  generated  solely  as  a  result 
of  the  incurrence  of  another  cost,  and 
which  would  not  have  been  incurred 
had  the  other  cost  not  been  incurred. 

(2)  Expressly  unallowable  cost  means 
a  particular  item  or  type  of  cost  whicli. 


under  the  ex|Mass  pravisiaos  of  an 
^qplicaUa  law,  aspiiataaa.  or  GootiacL 
is  apadficaily  oaned  aad  atatad  to  he 


jX)  ladinctmit  — nwi  any  cost  not 

diiaody  idntifiad  wAfa  a  siaKla  fiaal 
cost  objective,  but  identified  arith  t«M>  or 
mora  eoal  oaet  obteoiises  or  with  at 
least  oaa  krtaimadiais  cost  objecti«<e. 

(4)  UimUrmuUe  cost  aaeans  any  cost 
«%^du  under  tbe  pniviswQS  of  any 
pertinent  law,  regulatioa,  or  contract 
cannot  be  iacMed  in  prices,  ooet 
reimbwras— snUi,  or  iiUiuiatiute  under  a 
GovsfHWiUtOBMtracttowhkfeitts 
alldcdUa. 

(bj  The  following  modificatkns  of 
terms  4t6amd  Mmmiimn  in  fSais  Chapter 
W  an  applicable  lo  this  Sttftdani: 
None. 

9906.506  40   Fundamental  requirement 
(a)  Costs  expressly  unrilowable  or 
mOlaaUy  agraed  to  be  unalloweMe. 
iadwiing  costs  mutually  agreed  to  be 
unallowable  directly  associated  costs, 
shall  be  tdentified  nd  excluded  from 
any  billing,  claim,  or  proposal 
applicrf>le  to  a  Govenunent  contract. 

Vi)  Costs  which  specifically  become 
desipMted  as  unallowsble  as  a  result  of 
a  written  decision  furnished  by  a 
contracting  oCBcer  pursuant  to  contract 
disputes  procedures  shall  be  identified 
if  included  in  or  used  in  tbe 
comptitation  of  any  billing,  claim,  or 
protpoeal  applicable  to  a<k>vemment 
contract.  Tids  identification 
requirement  applies  also  to  any  costs 
incurred  for  the  same  purpose  tmder 
like  crrcnmstances  as  ^e  costs 
specificaUy  identified  as  unallowable 
under  either  diis  paragraph  or  paragraph 
(a)  of  this  subsection. 

(c)  Costs  wlm^,  in  a  contracting 
officer's  written  decision  famished 
pursuant  to  contract  disputes 
pcocedures.  are  designated  as 
uaatlow^le  dire<Aly  associated  costs  of 
unallowable  costs  covered  by  ei'dier 
paragraph  fa)  or  (b)  of  this  subsection 
shall  be  accorded  ^e  identification 
required  by  paragraph  {b)  oTthis 
subsection. 

(d)  "nie  costs  of  any  work  project  not 
contractually  authorized,  whether  or  not 
related  to  periiarmanae  of  a  proposed  or 
existing  con^ct,  shall  be  accounted  for, 
to  the  extent  appropriate,  in  a  manner 
which  permits  ready  separation  from 
the  costs  of  authorized  work  projects. 

(e)  Ali  uoaliowabla  costs  covered  by 
paragraphs  M  through  (di  of  this 
subsection  shall  be  wsb||ect  to  the  same 
cost  acuMHlti<^  principles  goweraii^ 
cost  allocabiiky  af  aiiowaUe  costs.  In 
circumstances  where  these  unallowable 
costs  nomislly  would  be  part  of  a 
regular  i«MUrBct-oost  allocation  base  or 


bases,  thejr  flhaU  veoBain  in  sDch  base  or 
bases.  Where  a  directly  associated  cost 
is  part  «f  a  category  of  ooste  nonn^ly 
included  in  an  imfoect-oort  pool  tl»t 
wilt  be  allecaied  over  a  base  oonMning 
the  uaallowahleoeet  with  whidi  it  is 
associrted.  andi  a  dtracdy  associated 
cost  shalt  be  feiained  in  the  indimot- 
cost  pool  and  be  allocated  throu^  the 
regular  allocation  process. 

(f)  Where  dw  total  of  tiae  aUocable  and 
otherwtee  aUowabia  oasts  eiQceeds  a 
limitBlion-of-coet  or  oeifing-piioe 
provision  in  a  oanimot,  faH  diiectaad 
indirect  ooet  allocation  shall  be  made  to 
the  contract  cost  ob^eotiwe.  in 
accordaace  with  eitahliihud  cost 
accounting  piactaoes  and  Standards 
which  tagidaily  govern  a  given  entity's 
sUocatioasteCovecnnMntconHaotoDst 
objectives,  in  any  detenaisation  of 
unallowable  ooet  overran,  the  amount 
thereof  shyt  be  identified  in  terms  of 
the  excess  of  attoMnbis  oosts  over  the 
ceilii^  amount.  latherlhaia  through 
specific  tdentificatioB  of  particular  cost 
itean  or  oast  elenmxts. 

9905.505-60   Techniques  for  applicallon. 

(a}  The  detail  and  depth  of  reoonis 
required  as  backup  support  for 
proposals,  billings,  or  claims  shall  be 
that  which  is  adequate  to  establish  and 
maintain  visibility  of  identified 
unallovwable  costs  (includii^  directly 
associated  costs),  their  accounting  status 
in  terms  of  their  alloc:abiIity  to  contract 
cost  objectivM.  snd  the  cost  eocoooSi^ 
treatment  which  has  been  accorded 
such  costs.  Adherence  to  this  cost 
accounting  principle  does  not  require 
that  allocation  of  udaUowable  costs  to 
final  cost  objectives  be  aaade  in  the 
detailed  aoA  accounting  records.  It  does 
require  that  unallowable  costs  be  given 
appropriate  coasidaratioo  in  any  cost 
accouatii^  detenaiaations  govamij^ 
the  content  of  alkxxtion  bues  used  for 
distributing  indinct  costs  to  cost 
objectives.  Uaallowabls  costs  involved 
in  the  determination  of  rates  used  far 
standard  costs,  or  lor  iadirect-cost 
bidding  or  billiAg.  need  be  identified 
only  at  the  time  rates  are  proposed, 
established,  revised  or  adjusted. 

(b)(1)  The  visibility  reqidreaient  of 
para(sn^  (aj  of  this  subsection,  may  be 
satisfied  by  any  form  of  cost 
identification  which  is  adequate  for 
parposes  <rfooBtgart  coet  detenmnation 
and  verification.  The  ftendsid  does  not 
require  such  oast  idsadfioatioB  for 
purposes  which  are  not  retevaat  to  die 
detenniaelion  of  GosanMoeot  oootxaot 
cost.  Thus,  to  provide  visibility  Sot 
incunad  costs,  arrnplahla  akeraatiw 
piactioM  ssDidd  iadudR 

<ij  Tin  saBNgadon  of  nnaUowtahie 
costs  in  separate  accouiAs  aaaintaiaed 


for  this  purpose  in  the  r^ular  books  af 
account 

(ii)  The  devefapnertl  aad 
nuuntenanoe  of  separate  acooantia^ 
records  «r  arartqnpars,  or 

(iai)  Hw  use  of  any  Im 
accounting  terhnwinec  which 
establishes  and  TnainlaH 
idealtification  to  paraut : 
verification  of  the  acoowntii^ 
rec(»nition  ^vea  wkaUowable  ousts. 

(2rEducational  institMlieaa  ouqr 
satisfy  the  visibility  requirements  for 
estimated  costs  mther 

(ij  By  dssignatian  and  deschptaaa  (in 
backup  data,  workpapers,  sdc)  of  (he 
amounts  and  types  of  any  onaUowAle 
costs  which  hava  specifically  been 
identified  and  reoo^iaed  in  »»»n*»g  (he 
estimates,  or 

(ii)  By  deacriptiai  of  aay  other 
n'TimKing  (arhminiin  >enpb>f  u1  lu 
provide  appropriale  reco^utson  af  any 
unallowable  costs  pertiiiant  to  the  * 
estimates. 

(d  specific  identification  of 
unallowable  costs  is  not  required  in 
circumsitaoces  where,  based  upon 
considerations  of  mattetiafhty.  the 
Goveianaent  and  the  edncatiooal 
institution  reach  agreenMni  on  an 
alternate  method  (hat  aatis&es  the 
purpose  of  the  Standard. 

9906.506-60   lUuatratioaa. 

(a)  An  auditor  reconuaands 
disallowance  of  certain  dirnct  labor  and 
direct  matorial  costs,  for  which  a  hillii^ 
has  been  suboMttad  under  a  contxaot.  on 
the  basis  that  these  particular  costs  arare 
not  reqoirsd  for  perfannaaoe  and  were 
not  authoriaed  by  the  coertfacL  The 
contracting  officer  issues  a  written 
decision  which  supports  the  aiKJitar's 
posttioa  (htt  the  quBstioned  costs  an 
unallowable.  FoUowiog  receipt  of  the 
contracting  officer^  decision,  (he 
educational  institutMn  aaust  deaHy 
identify  the  dtsaUowod  direct  Wior>Mid 
direct  material  costs  in  the  iastitiition's 
■mnuntinE  rrrorrii  end  irpfirli  mrriiiig 
any  subsequent  suhmisaon  which 
includes  such  costs.  Also,  if  the 
educational  institutitm's  base  for 
allocation  of  any  indirBCt  cost  pool 
relevant  to  the  mbject  coatnct  oonsists 
of  direct  labor,  direct  matariaL  total 
prime  cost  total  cost  input,  etc.  the 
institution  auirt  include  the  disallowed 
direct  labor  and  aaterial  costs  in  its 
allocatioo  base  far  such  pool.  Had  the 
contracting  officer's  decision  been 
against  the  auditor,  the  oihscation^ 
institution  swMtId  not  of  course,  have 
been  required  to  aocouaft  aepoiSlely  for 
the  costs  questioaed  by  Ike  aiulitor. 

(b)  Aa  educatiaaal  inOaaien  ioonrs. 
and  sepatotely  idantifias.  as  a  part  of  a 
service  center  or  expense  pw^  oertite 
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costs  which  are  expressly  unallowable 
under  the  existing  and  currently 
effective  regulations.  If  the  costs  of  the 
service  center  or  indirect  expense  pool 
are  regularly  a  part  of  the  educational 
institution's  base  for  allocation  of  other 
indirect  expenses,  the  educational 
institution  must  allocate  the  other 
indirect  expenses  to  contracts  and  other 
final  cost  objectives  by  means  of  a  base 
which  includes  the  identified 
unallowable  indirect  costs. 

(c)  An  auditor  recommends 
disallowance  of  certain  indirect  costs. 
The  educational  institution  claims  that 
the  costs  in  question  are  allowable 
imder  the  provisions  of  Office  Of 
Management  and  Budget  Circular  A-21, 
Coat  Principles  For  Educational 
Institutions;  the  auditor  disagrees.  The 
issue  is  referred  to  the  contracting 
ofBcer  for  resolution  pursuant  to  the 
contract  disputes  clause.  The 
contracting  officer  issues  a  written 
decision  supporting  the  auditor's 
position  that  the  total  costs  questioned 
are  unallowable  under  the  Circular. 
Following  receipt  of  the  contracting 
officer's  decision,  the  educational 
institution  must  identify  the  disallowed 
costs  and  specific  other  costs  incurred 
for  the  same  purpose  in  like 
circumstances  in  any  subsequent 
estimating,  cost  accumulation  or 
reporting  for  Government  contracts,  in 
which  such  costs  are  included.  If  the 
contracting  officer's  decision  had 
supported  the  educational  institution's 
contention,  the  costs  questioned  by  the 
auditor  would  have  been  allowable  and 
the  educational  institution  would  not 
have  been  required  to  provide  special 
identification. 

(d)  An  educational  institution 
incurred  certain  unallowable  costs  that 
were  charged  indire<:tly  as  general 
administration  and  general  expenses 
(CA&GE).  In  the  educational 
instittition's  proposals  for  final  indirect 
coat  rates  to  be  applied  in  determining 
allowable  contract  costs,  the  educational 
institution  identified  and  excluded  the 
expressly  unallowable  GA&GE  costs 
form  the  applicable  indirect  cost  pools. 
In  addition,  during  the  course  of 
negotiation  of  indirect  cost  rates  to  be 
used  for  bidding  and  billing  purposes, 
the  educational  institution  agreed  to 
classify  as  unallowable  cost,  various 
directly  associated  costs  of  the 
identifiable  unallowable  costs.  On  the 
basis  of  negotiations  and  agreements 
between  the  educational  institution  and 
the  contracting  officer's  authorized 
lapresentatives.  indirect  cost  rates  were 
•Mablished.  based  on  the  net  l>a  lance  of 
allowable  GA&GE.  AppUcation  of  the 
rates  negotiated  to  proposals,  and  to 
billings,  for  covered  contracts 


constitutes  compliance  with  the 
Standard. 

(e)  An  employee,  whose  salary,  travel, 
and  subsistence  expenses  are  charged 
regularly  to  the  general  administration 
and  general  expenses  (GA&GE),  an 
indirect  cost  category,  takes  several 
business  associates  on  what  is  clearly  a 
business  entntalnment  trip.  The 
entertainment  costs  of  sucn  trips  is 
expressly  unallowable  because  it 
constitutes  entertainment  expense 
prohibited  by  OMB  Circular  A-21 .  and 
is  separately  identified  by  the 
educational  institution.  In  these 
circumstances,  the  employee's  travel 
and  subsistence  expenses  would  be 
directly  associated  costs  for 
identification  with  the  unallowable 
entertainment  exp>enso.  However,  unless 
this  type  of  activity  constituted  a 
significant  part  of  the  employee's 
regular  duties  and  responsibilities  on 
which  his  salary  was  based,  no  part  of 
the  employee's  salary  would  be  required 
to  be  identified  as  a  directly  associated 
cost  of  the  unallowable  entertainment 
expense. 

9906.506-41    mterpratation.  [Reserved] 

9906.806-62    Exemption. 
None  for  this  Standard. 

9906.506-63    Effective  date. 

This  Standard  is  effective  as  of 
January  9,  1995. 

9906.606    Cost  accounting  period— 
Educational  Institutions. 

9906.506-10    [ReseoMd] 

9906.506-20    Purpose: 

The  purpose  of  this  Cost  Accounting 
Standard  is  to  provide  criteria  for  the 
selection  of  the  time  periods  to  be  used 
as  cost  accounting  periods  for  contract 
cost  estimating,  acciunulating.  and 
reporting.  This  Standard  will  reduce  the 
effects  of  variations  in  the  ffow  of  costs 
within  each  cost  accounting  period.  It 
will  also  enhance  objectivity, 
consistency,  and  verifiability,  and 
promote  uniformity  and  comparability 
in  contract  cost  measurements. 

9906.506-30    Definitions. 

(a)  The  following  are  definitions  of 
terms  which  are  prominent  in  this 
Standard.  Other  terms  defined 

elsewhere  in  this  Part  99  shall  have  the 
meanings  ascribed  to  them  in  those 
definitions  imless  paragraph  (b)  of  this 
subsection  requires  otherwise. 

(1)  Allocate  means  to  assign  an  item 
of  cost,  or  a  group  of  items  of  cost,  to 
one  or  more  cost  objectives.  This  term 
includes  tx>tb  direct  assignment  of  cost 
and  the  reassignment  of  a  share  from  an 
indirect  coat  pool. 


(2)  Cost  objective  means  a  function, 
organizational  subdivision,  contract,  or 
other  work  unit  for  which  cost  data  are 
desired  and  for  which  provision  is  made 
to  accumulate  and  measure  the  cost  of 
processes,  products,  jobs,  capitalized 
projects,  etc. 

(3)  Fiscal  year  means  the  accounting 
period  for  which  annual  financial 
statements  are  regularly  prepared, 
generally  a  period  of  12  months,  52 
weeks,  or  53  weeks. 

(4)  Indirect  cost  pool  means  a 
grouping  of  inctirred  costs  identified 
with  two  or  more  cost  objectives  but  not 
identified  si>ecifically  with  any  final 
cost  objective. 

(b)  Tne  following  modifications  of 
terms  defined  elsewhere  in  this  Chapter 
99  are  applicable  to  this  Standard: 
None. 

9906.506-40    Fundamental  requirement 

(a)  Educational  institutions  shall  use 
their  fiscal  year  as  their  cost  accounting 
period,  except  that: 

(1)  Costs  of  an  indirect  function 
which  exists  for  only  a  part  of  a  cost 
accounting  period  may  be  allocated  to 
cost  objectives  of  that  same  part  of  the 
period  as  provided  in  9905.506-50(a). 

(2)  An  annual  period  other  than  the 
fiscal  year  may,  as  provided  in 
9905.506-50(d),  be  used  as  the  cost 
accounting  period  if  its  use  is  an 
established  practice  of  the  institution. 

(3)  A  transitional  cost  accounting 
period  other  than  a  year  shall  be  used 
whenever  a  change  of  fiscal  year  occurs. 

(b)  An  institution  shall  follow 
consistent  practices  in  the  selection  of 
the  cost  accounting  period  or  periods  in 
which  any  types  of  expense  and  any 
types  of  adjustment  to  expense 
(including  prior-period  adjustments)  are 
accumulated  and  allocated. 

(c)  The  same  cost  accoimting  period 
shall  be  used  for  accumulating  costs  in 
an  indirect  cost  pool  as  for  establishing 
its  allocation  base,  except  that  the 
contracting  parties  may  agree  to  use  a 
different  period  for  estabUshing  an 
allocation  base  as  provided  in 
9905.506-50(e). 

9906.506-60    Techniques  for  application. 

(a)  The  cost  of  an  indirect  function 
wbich  exists  for  only  a  part  of  a  cost 
accounting  p>eriod  may  be  allocated  on 
the  basis  of  data  for  that  part  of  the  cost 
accounting  period  if  the  cost  is: 

(1)  Material  in  amoimt, 

(2)  Acciunulated  in  a  separate  indirect 
cost  pool  or  expense  pool,  and 

(3)  Allocatea  on  the  basis  of  an 
appropriate  direct  measure  of  the 
activity  or  output  of  the  function  during 
that  part  of  the  period. 

(b)  The  practices  required  by 
9905.506-40(b)  of  this  Standard  shall 


include  appropriate  practices  for 
deferrals,  accruals,  and  other 
adjustments  to  be  used  in  identifying 
the  cost  accounting  periods  among 
which  emy  types  of  expense  and  any 
types  of  adjustment  to  expense  are 
distributed.  If  an  expense,  such  as 
insurance  or  employee  leave,  is 
identified  with  a  fixed,  recxirring, 
aimual  period  which  is  different  bom 
the  institution's  cost  accounting  period, 
the  Standard  permits  continued  use  of 
that  different  period.  Such  expenses 
shall  be  distributed  to  cost  accounting 
periods  in  accordance  with  the 
institution's  established  practices  for 
accruals,  deferrals,  and  other 
adjustments. 

(c)  Indirect  cost  allocation  rates,  based 
on  estimates,  which  are  used  for  the 
purpose  of  expediting  the  closing  of 
contracts  which  are  terminated  or 
completed  prior  to  the  end  of  a  cost 
accounting  period  need  not  be  those 
finally  determined  or  negotiated  for  that 
cost  accounting  period.  "They  shall, 
however,  be  developed  to  represent  a 
full  cost  accounting  period,  except  as 
provided  in  paragraph  (a)  of  this 
subsection. 

(d)  An  institution  may,  upon  mutual 
agreement  with  the  Government,  use  as 
its  cost  accounting  period  a  fixed  annual 
period  other  than  its  fiscal  year,  if  the 
use  of  such  a  period  is  an  established 
practice  of  the  institution  and  is 
consistently  used  for  managing  and 
controlling  revenues  and  disbursements, 
and  appropriate  accruals,  deferrals  or 
other  adjustments  are  made  with  respect 
to  such  annual  periods. 

(e)  The  contracting  parties  may  agree 
to  use  an  annual  period  which  does  not 
coincide  precisely  with  the  cost 
accoimting  period  for  developing  the 
data  used  in  establishing  an  allocation 
base:  Provided, 

(1)  The  practice  is  necessary  to  obtain 
significant  administrative  convenience, 

(2)  The  practice  is  consistently 
followed  by  the  institution, 

(3)  The  annual  period  used  is 
representative  of  the  activity  of  the  cost 
accoimting  period  for  which  the  indirect 
costs  to  be  allocated  are  accumulated, 
and 

(4)  The  pracyce  can  reasonably  be 
estimated  to  provide  a  distribution  to 
cost  objectives  of  the  cost  accounting 
period  not  materially  different  firom  that 
which  otherwise  would  be  obtained. 

(f)(1)  When  a  transitional  cost 
accounting  period  is  required  under  the 
provisions  of  9905.50&-40(a)(3).  the 


institution  may  select  any  one  of  the 
following:  (i)  "The  period,  less  than  a 
year  in  length,  extending  from  the  end 
of  its  previous  cost  accounting  period  to 
the  b^inning  of  its  next  regular  cost 
accounting  period, 

(ii)  A  period  in  excess  of  a  year,  but 
not  longer  than  15  months,  obtained  by 
combining  the  period  described  in 
paragraph  (f)(1)  of  this  subsection  with 
the  previous  cost  accoimting  period,  or 

(iii)  A  period  in  excess  of  a  year,  but 
not  longer  than  1 5  months,  obtained  by 
combining  the  period  described  in 
subparagraph  (f)(1)  of  this  subsection 
with  the  next  regular  cost  accounting 
period. 

(2)  A  change  in  the  institution's  cost 
accounting  period  is  a  change  in 
accounting  practices  for  which  an 
adjustment  in  the  contract  price  may  be 
required  in  accordance  with  subdivision 
(a)(4)(ii)  or  (iii)  of  the  contract  clause  set 
out  at  9903.201-4(e). 

9906.506-60    lllustrationa. 

(a)  An  institution  allocates  indirect 
expenses  for  Organized  Research  on  the 
basis  of  a  modified  total  direct  cost  base. 
In  a  proposal  for  a  covered  contract,  it 
estimates  the  allocable  expenses  based 
solely  on  the  estimated  amount  of 
indirect  costs  allocated  to  Organized 
Research  and  the  amount  of  the 
modified  total  direct  cost  base  estimated 
to  be  incurred  during  the  8  months  in 
which  performance  is  scheduled  to  be 
commenced  and  completed.  Such  a 
proposal  would  be  in  violation  of  the 
requirements  of  this  Standard  that  the 
calculation  of  the  amounts  of  both  the 
indirect  cost  pools  and  the  allocation 
bases  be  based  on  the  contractor's  cost 
accounting  period. 

(b)  An  institution  whose  cost 
accounting  period  is  the  calendar  year, 
installs  a  computer  service  center  to 
begin  operations  on  May  1.  The 
operating  expense  related  to  the  new 
service  center  is  expected  to  be  material 
in  amount,  wrill  be  accumulated  in  an 
intermediate  cost  objective,  and  will  be 
allocated  to  the  benefiting  cost 
objectives  on  the  basis  of  measured 
usage.  The  total  operating  expenses  of 
the  computer  service  center  for  the  8- 
month  part  of  the  cost  accounting 
period  may  be  allocated  to  the 
benefiting  cost  objectives  of  that  same  8- 
month  period. 

(c)  An  institution  changes  its  fiscal 
year  from  a  calendar  year  to  the  12- 
month  period  ending  May  31.  For 
financial  reporting  purposes,  it  has  a  6- 


month  transitional  "fiscal  year."  The 
same  5-month  period  must  be  used  as 
the  transitional  cost  accounting  period; 
it  may  not  be  combined  as  provided  in 
9905.506-50(f),  because  the  transitional 
period  would  be  longer  than  15  months. 
The  new  fiscal  year  must  be  adopted 
thereafter  as  its  regular  cost  accounting 
period.  The  change  in  its  cost 
accounting  period  is  a  change  in 
accounting  practices;  adjustments  of  the 
contract  prices  may  thereafter  be 
required  in  accordance  with  subdivision 
(a)(4)  (ii)  or  (iii)  of  the  contract  clause 
at  9903.201-4(e). 

(d)  Financial  reports  are  prepared  on 
a  calendar  year  basis  on  a  university- 
wide  basis.  However,  the  contracting 
segment  does  all  internal  financial 
planning,  budgeting,  and  internal 
re|}orting  on  the  basis  of  a  twelve  month 
period  ended  June  30.  The  contracting 
parties  agree  to  use  the  period  ended 
June  30  and  they  agree  to  overhead  rates 
on  the  June  30  basis.  They  also  agree  on 
a  technique  for  prorating  fiscal  year 
assignment  of  the  imiversity's  central 
system  office  expenses  between  such. 
June  30  periods.  This  practice  is 
permitted  by  the  Standard. 

(e)  Most  financial  accounts  and 
contract  cost  records  are  maintained  on 
the  basis  of  a  fiscal  year  which  ends 
November  30  each  year.  However, 
employee  vacation  allowances  are 
regularly  managed  on  the  basis  of  a 
"vacation  year"  which  ends  September 
30  each  year.  Vacation  expenses  are 
estimated  uniformly  during  each 
"vacation  year."  Adjustments  are  made 
each  October  to  adjust  the  accrued 
liability  to  actual,  and  the  estimating 
rates  are  modified  to  the  extent  deemed 
appropriate.  This  use  of  a  separate 
aimual  period  for  determining  the 
amounts  of  vacation  expense  is 
permitted  under  9905.506-50(b). 

9906.506-61    Interpretation.  [Reserved| 

9905.506-62    Exemption. 

None  for  this  Standard. 

9905.506-63    Eflecth>e  date. 

This  Standard  is  effective  as  of 
January  9. 1995.  For  institutions  with  no 
previous  CAS-covered  contracts,  this 
Standard  shall  be  applied  as  of  the  start 
of  its  next  fiscal  year  beginning  after 
receipt  of  a  contract  to  which  this 
Standard  is  applicable. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  264, 205, 270,  and  271 

[Fra.-S100-2) 
nN  2060-AD66 

Standards  Apptlcabla  to  Owmars  and 
Operators  of  Closed  and  Closing 
Hazardous  Wssts  Managemsnt 
Facilities;  Post-Oosure  Permit 
Requirement;  Closure  Process;  State 
CofTsctive  Action  Enforcement 
Auttiority 

AQCNCV:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule  and  request  for 

public  comment. 

•UMMAftv:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  amend  the 
regulations  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
in  two  areas.  First,  the  Agency  is 
proposing  to  remove  the  current 
requirement  for  a  post-closure  p>ermit, 
and  allow  the  Agency  to  use  alternative 
authorities  to  address  facilities  v«nth 
units  requiring  post-closure  care,  h) 
addition,  the  Agency  is  proposing  to 
amend  the  regulations  governing  State 
authorization  to  require  authorized 
States  to  adopt,  as  part  of  an  adequate 
enforcement  program,  authority  to 
address  corrective  action  at  interim 
status  facilities.  This  mtdatkaho  solicits 
comment  on  several  issues  related  to 
closure  and  corractrve  action  at 
hazardous  waste  management  facilities. 
DATES:  Comments  must  be  received  on 
or  before  January  9. 1995. 
AOOfiesSES:  Written  comments  on 
today's  proposal  should  be  addressed  to 
the  docket  clerk  at  the  following 
address:  Environmenlal  Protection 
Agency.  RCRA  Docket  (OS-305).  401  M 
St..  SW..  Washington.  DC  20460. 
Conunentors  shottkl  send  one  originel 
and  two  copies  and  place  Ifce  dooet 
number  (F-94-PCPP-FFFFn  on  the 
comments.  The  docket  is  open  hxim  9:00 
ajn.  to  4:00  p.m.,  Monday  through 
Friday,  except  for  Federal  holidays. 
Docket  materials  may  be  reviewed  by 
appointment  bv  calling  202-260-9327. 
A  maximum  of  100  pages  of  material 
may  be  copied  at  no  cost  from  any  one 
regulatory  docket.  Additional  copies  are 
SO.  15  per  (Mge. 

FOR  RIRTHER  INFOMMTION  CONTACT:  The 
RCRAySuperfund  Hotline  (1-800-424- 
9346)  toll  free,  or  (202-260-9327)  in 
Washington,  D.C  (for  technical 
information);  Barfaiara  Foster  (703-308- 
7057).  Office  of  Solid  Waste.  Mail  Code 
5303W,  U.S.  Environmental  Protection 


AgencT.  Weshingtrn  D.C  20460  (issues 
reastea  to  doeuie  er  post -closure  care), 
or  Ellen  Kandell  (703-603-81B6),  T  ~ 
of  Enforcement  and  Compliaaoe 
Assiirance,  Mail  Code  5502G;  VS. 
Environmental  Protection  Agaacy. 
Washington.  DC  20460  (enfoscenoeat- 
related  issues). 
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Action  Pennitted  Facilities  in  Lieu  of 
Sections  3004(u)  and  (v) 
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A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
Q  Paperwork  Reduction  Act 

I.  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  2G02(a].  3004, 
3005.  and  3006  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended.  42  U.S.C.  6912(a),  6924, 6925. 
and  6926. 

n.  Proposed  Provisions  Related  to 
Closure  and  Post-Closure  Requirements 

A.  Background  Information 

1.  Overview  of  RCRA  Permit 
Requirements 

Section  3004  of  the  Resource 
Conservation  Recovery  Act  (RCRA) 
requires  the  Administrator  of  EPA  to 
develop  regulations  applicable  to 
owners  and  operators  of  hazardous 
waste  treatment,  storage,  or  disposal 
facilities,  as  necessary  to  protect  human 
health  and  the  environment.  Section 
3005  requires  the  EPA  Administrator  to 
promulgate  regulations  requiring  each 
person  owning  or  operating  a  treatment, 
storage,  or  disposal  facility  to  have  a 
permit,  and  to  establish  requirements 
for  permit  applications.  Recognizing 
that  the  Agency  would  require  a  period 
of  time  to  issue  permits  to  all  facilities, 
Congress  provided,  under  section 
3005(e)  of  RCRA,  that  qualifying  owners 
and  operators  could  obtain  "interim 
status"  and  be  treated  as  having  been 
issued  permits  until  EPA  takes  final 
administrative  action  on  their  permit 
applications.  The  privilege  of 
continuing  hazardous  waste 
management  operations  during  interim 
status  carries  with  it  the  responsibility 
of  complying  with  appropriate  poriions 
of  tlM  section  3004  standards. 

EPA  has  issued  numerous  regulaticms 
to  implement  RCRA  requirements  for 
hazardous  waste  management  facilities. 
These  regulations  includb  the  standards 
of  40  CFR  part  264  (which  ^ply  to 
facilities  that  have  been  issued  RCRA 


permits),  part  265  (which  apply  to 
interim  status  facilities),  and  part  270 
(which  provide  standards  for  permit 
issuance).  The  general  re^urements  for 
closure  are  found  at  40  CFR  parts  264 
and  265,  subpart  G. 

2.  The  Closure  Process 

The  closure  regulations  at  40  CFR 
parts  264  and  265,  subpart  G  require 
owners  and  operators  of  hazardous 
waste  management  units  to  close  these 
units  in  a  manner  that  is  protective  of 
htmian  health  and  the  environment  and 
that  minimizes  the  post-closure  release 
of  hazardous  constituents  to  the 
environment.  These  regulations  also 
establish  procediues  for  closure:  they 
require  owners  and  operators  to  submit 
closure  plans  to  the  Agency  fortheir 
hazardous  wcute  management  units,  and 
they  require  Agency  approval  of  those 
closiue  plans. 

In  addition,  parts  264  and  265 
establish  specific  requiremex^  for 
dosiue  of  di£ferent  types  of  units.  Under 
parts  264  and  265.  subpart  L.  owners 
and  operators  of  landfill«  are  required  to 
cover  the  unit  with  an  impermeable  cap 
designed  to  prevent  infiltration  of  liquid 
into  the  unilU  Uien  owners  or  operators 
must  conduct  post-<Josure  care 
(including  maintenance  of  the  cap  and 
grotmdwater  monitoring).  Owners  and 
operators  of  surface  impoundments  and 
waste  piles  have  the  opticm  either  to 
remove  or  decontaminate  all  hazardous 
waste  and  constituents  from  the  unit,  or 
to  leave  waste  in  place,  cover  the  unit 
with  an  impermeable  cap.  and  conduct 
post-closure  carft,  Closure  of  land 
treatment  facilities  must  be  conducted 
in  accordance  with  closure  and  post- 
closiue  care  procedures  of  $§  264.280 
and  265.280.  As  pert  of  the  closure  plan 
approval  process,  the  Agency  has  the 
authority  to  require  owners  and 
operators  to  remove  some  or  all  of  the 
waste  from  any  type  of  unit  at  the  time 
of  closure,  if  doing  so  is  necessary  for 
the  closure  to  meet  theperfarmance  -  . 
standard  of  §264.111  or  §265.111. 

Owners  and  operators  of  incinerators 
and  storage  and  treatment  units  (e.g.. 
tanks  and  containers)  are  required  to 
remove  or  decontaminate  all  soils, 
structures,  and  equipment  at  closure. 
Owners  and  operators  of  tanks  who  are 
imaUe  to  do  so  must  close  the  unit  as 
a  landfill  and  conduct  post-closure  care. 

3.  Post-Closure  Care 

As  discussed  above,  owners  and 
operators  of  hazardous  waste 
management  units  that  close  with  waste 
in  place  must  conduct  post-closure  care 
at  those  units,  including  groundwater 
monitoring  and  maintenance  of  the  cap. 
EPA's  current  regulaticms  anticipate  that 


these  requirements,  for  the  most  part, 
will  be  imposed  through  RCRA  permits. 
Under  40  CFR  270.1,  permits  are 
required  for  the  post-closure  period  for 
any  landfill,  waste  pile,  surface 
impoundment,  or  land  treatment  unit 
that  received  waste  afta  July  26. 1982. 
or  ceased  the  receipt  of  wastes  prior  to 
July  26, 1982,  but  did  not  certify  closure 
until  after  January  26, 1983.  In  addition. 
§  270.1(c)(5)  requires  owners  and 
operators  of  surface  impoimdments. 
land  treatment  tmits.  and  waste  piles 
that  closed  by  removal  or 
decontamination  imder  former  part  265 
standards  to  obtain  a  post-closure 
permit  imless  they  demonstrate  that  the 
clostire  met  the  currert  standards  for 
closure  by  removal  or  decontamination. 

In  the  case  of  operating  land  disposal 
facilities,  the  RCRA  permit,  when  first 
issued,  incorporates  the  closure  plan 
and  applicable  post-closure  provisions. 
These  post-closiue  conditions  beonne 
effective  after  the  facility  ceases  to 
manage  hazardous  waste  and  the 
closure  plan  has  been  implemented.  The 
permit,  when  issued,  also  requires 
compliance  with  part  264  subpart  F 
groundwater  monitoring  standards,  and 
(if  the  permit  was  issued  after 
November,  1984)  it  would  include  terms 
implementing  the  focility-wide 
corrective  action  requirements  of  RCRA 
section  3004(u).  Like  the  post-closure 
care  provisions,  these  requirements 
remain  in  effect  after  closure  of  the 
hazardous  waste  management  imit. 

For  interim  status  facilities  that  close 
without  having  obtained  an  operating 
permit,  the  post-closure  permit 
(typically  issued  after  completian  of 
closiue)  performs  a  critical  r^ulatcny 
fimction.  First,  in  securing  a  permit,  the 
facility  must  meet  the  permit 
application  requirements  of  part  270, 
which  require  extensive  information  on 
the  hydrogeologic  characteristics  of  the 
site  and  extrait  of  any  groimdwater 
contamination.  Second,  once  the  post- 
closure  permit  has  been  issued,  the 
facility  dien  becomes  subject  to  the 
standards  of  part  264  rather  than  part 
265.  most  significantly  to  the  site- 
specific  groundwater  monitoring 
requirements  of  part  264.  subpart  P. 
Third,  the  post-clostue  permit  imposes 
facility-wide  corrective  action  to  satisfy 
the  requirements  of  section  3tX)4(u}. 
Finally,  the  public  involvement 
procediues  of  the  permitting  process 
assure  that  the  public  is  informed  of  and 
has  an  opportunity  to  comment  on 
permit  conditions. 

4.  Developments  Since  1982 

Though  EPA  has  amended  the  1982 
subpart  G  regulations  on  several 
occasions,  the  basic  closure  process  and 


the  requirement  for  a  post-closure 
permit  remain  in  place.  Several 
significant  developments  since  1982. 
howrever,  suggest  that  the  closure 
process  and  standards  ^ould  be 
revisited. 

a.  The  agency  has  gained  expehenct 
in  the  area  of  closure  and  post-dosun. 
In  1982.  when  the  regulatory  stroctuie 
for  closure  was  established,  the  Agency 
had  no  experience  writh  closure  of  RC3tA 
regulated  units.  Since  1982,  the  Agency 
and  authorized  States  have  q>prowMi 
thousands  of  closure  plans,  and 
oversell  the  closure  activities  taldag^ 
place  under  those  plans.  It  has  beccune 
evident  that  closure  of  these  units  is 
frequently  more  complex  than  EPA 
envisioned  in  1982.  In  many  cases, 
particularly  with  unlined  land-baaed 
imits,  the  unit  has  released  hazardous 
waste  and  constituents  into  the 
surroiuuling  soils  and  groundwater.  In 
these  cases,  the  closure  activity  is  not 
simply  a  matter  of  capping  a  unit,  or 
removing  waste  from  the  unit,  but 
instead  may  require  a  significant 
imdertaking  to  clean  up  contaminated 
soil  and  groundwater.  The  procedures 
established  in  the  closure  regulaticms 
were  not  designed  to  address  these 
types  of  activities. 

For  example,  it  has  become  evident 
that  the  two  options  for  closure 
provided  in  the  current  regulations  (i.e., 
remove  or  decontaminate  all  waste  from 
the  unit,  or  cover  the  entire  imit  with  an 
impermeable  cap)  do  not  provide  the 
best  remedy  in  all  situations,  in  fact,  the 
requirement  that  an  impermeable  cap  be 
placed  on  the  imit  if  all  waste  has  not 
been  removed  may,  if  read  narrowly, 
discourage  implementation  of  mcne 
protective  remedies.  This  issue  is 
discussed  later  in  this  preamble. 

In  addition  to  gaining  experience  in 
the  closure  process,  EPA  and  the  States 
have  issued  more  than  150  post-closure 
permits  since  1982.  In  the  course  of 
reviewing  post-closure  permit 
applications,  however,  the  EPA  Regions 
and  States  have  encountered  many 
facilities  where  post-closure  permit 
issuance  proved  difficult  or,  in  some 
cases,  impossible.  Generally,  the 
Regions  and  States  have  found  two 
major  difficulties  in  post-closure  permit 
issuance.  The  first  is  that,  in  many 
cases,  the  facility  chose  to  close,  or  was 
forced  to  close,  because  it  could  naU 
comply  with  pari  265  standards — 
particularly,  groundwater  monitoring 
and  financial  assurance.  If  a  facility 
cannot  meet  these  requirements,  EP\ 
caimot  issue  a  permit  to  it  because 
section  3005(c)  of  RCRA  requires 
facilities  to  be  in  compliance  vintli 
applicable  requirements  at  the  time  of 
permit  issuance.  The  second  difficulty 
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is  that  the  owner  or  operator  often  has 
little  incentive  to  leek  a  post-closure 
peiniit.  Without  a  strong  incentive  on 
the  part  of  the  facility  owner  or  operator 
to  provide  a  complete  application,  the 
permitting  process  can  be  significantly 
protracted.  These  difficulties  are 
discussed  further  in  section  IV.A.  of  this 
preamble. 

b.  The  agency  has  acquired  new 
comctive  action  authority.  In  1984.  the 
Hazardous  and  Solid  Waste 
AmendroenU  (HSWA)  to  RCRA 
provided  EPA  with  broad  new 
authorities,  under  sections  3004(u), 
3004(v).  and  3008(h).  to  compel 
corrective  action  (i.e..  cleanup)  of 
facilities  subject  to  regulation  under 
RCRA  Subtitle  C.  Corrective  action  has 
since  become  a  major  component  of  the 
RCRA  Subtitle  C  program. 
Approximately  1 100  hazardous  waste 
management  facilities  are  now  in  the 
process  of  implementing  corrective 
action  requirements  specified  under 
orders  or  permits. 

The  RCRA  corrective  action 
authorities,  and  the  process  that  has 
been  developed  for  implementing  these 
authorities,  require  owners  and 
operators  to  investigate  the  nattira  and 
extent  of  releases  ofhazardoua  waste  or 
hazardous  constituents  at  RCRA 
facilities  (i.e..  to  soils,  groundwater,  and 
other  environmental  media).  Owners 
and  operators  are  required  to  investigate 
releases  from  solid  waste  managemant 
units  at  the  facility,  including  releases 
from  "regulated  units"  not  addressed 
imder  subpart  F  of  part  264.  At  the 
direction  of  the  Agency,  owners  and 
operators  are  also  required  to 
characterize  the  sources  of  releases  (i.e.. 
the  units  bom  which  wastes  or 
constituents  have  been  released),  and  to 
develop  options  for  remediation  of  the 
facility.  Remediation  will  typically 
address  cleanup  of  the  media 
contaminated  by  releases,  and  removal 
or  containment  of  the  source. 

In  practice,  the  corrective  action 
process  is  highly  site-specific,  and 
involves  direct  oversight  by  the 
reviewing  Agency.  The  process  provides 
considerable  Hexibility  to  the  Agency  to 
tailor  investigations,  and  to  decide  on 
remedies  that  reflect  the  conditions  and 
the  complexities  of  each  facility.  The 
process  of  investigating  and  achieving 
cleanup  goals  at  facilities  is  often 
technically  complex,  and  can  take  many 
years  to  complete.  This  is  the  case 
particularly  for  groundwater 
contamination  in  complex 
hydrogeologic  conditions.  Given  the 
site-specific  nature  of  corrective  action, 
the  technical  challenges  involved,  and 
the  large  number  of  RCRA  facilities  that 
may  require  cleanup.  EPA  Is  ptirsuing 


an  implementation  strategy  for  the 
corrective  action  program  that  involves 
assessing  the  environmental  priority  of 
each  facihty  from  the  standpoint  of  its 
need  for  corrective  action,  and  focusing 
the  program's  resources  on  high  priority 
facilities.  This  implementation  strategy 
is  discussed  in  more  detail  below. 

c.  The  agency  has  developed  a 
strategy  for  addressing  worst  sites  first 
under  RCRA.  hi  1990,  EPA  conducted 
the  RCRA  Implementation  Study  (RIS). 
This  was  the  Agency's  first 
comprehensive,  in-depth  evaluation  of 
the  RCRA  hazardous  waste  program,  its 
evolution,  and  its  future.  EPA  produced 
the  RIS  after  extensive  discussion  with 
stakeholders,  private  and  public,  in  the 
RCRA  program  (i.e.,  industry, 
environmental  groups.  States,  and  the 
Agency).  The  RIS  set  forth  a  series  of 
detailed  recommendations  regarding 
how  to  best  ensure  effective 
implementation  of  the  RCRA  program. 
An  underlying  theme  throughout  was 
the  need  to  identify  sound, 
environmentally-based  implementation 
priorities  in  each  area  of  the  RCRA 
program  and  to  demonstrate  that  those 
priorities  are  being  e^ectively  and 
efficiently  addressed.  The  RIS 
advocated  the  use  of  strategic  planning 
to  define  expectations  and  make  choices 
among  competing  priorities. 

In  response  to  the  RIS 
recommendations,  EPA  has  developed 
and  is  implementing  a  comprehensive 
strategy  for  addressing  the  RCRA 
treatment,  storage,  and  disposal 
universe.  At  the  heart  of  this  strategy  is 
the  principle  that  EPA  and  the 
authorised  States  should  address  the 
universe  of  haxardous  waste 
management  facilities  on  the  basis  of 
environmental  priorities.  Further,  at  any 
given  site.  EPA  or  the  State  should  use 
whatever  regulatory  authority  is  best 
suited  to  achieving  environmental 
success.  One  essential  element  of  this 
strategy  is  a  system  to  prioritize 
facihties  based  upon  their  risk.  This 
allows  the  Agency  to  address  the  RCRA 
universe  on  a  "worst-site-first"  basis. 
Another  is  providing  the  regulator 
Hexibility  in  choosing  regulatory 
options  to  address  a  given  problem, 
rather  than  focusing  on  the  number  of 
particular  regulatory  actions  taken. 

This  approach  is  consistent  tvith  the 
Agency's  response  to  recent 
recommendations  from  the  General 
Accounting  Office  (GAO).  In  two 
recently  issued  reports.  GAO  evaluated 
EPA's  progress  in  implementing  the 
RCRA  closure  and  post-closure  program 
at  land  disposal  facilities.  In  the  first 
report,  entitled  Progress  in  Closing  and 
Cleaning  Up  Hazardous  Waste 
Facilities,  issued  in  May  of  1991,  GAO 


criticized  the  Agency's  progress  in 
closing  land  disposal  fiacilities  that  lost 
interim  status  in  1985.  The  report  cited 
limited  progress  in  this  area  as  a  basis 
for  its  concern  that  the  Agency  was 

{(lacing  too  little  emphasis  on  closing 
and  disposal  facilities,  even  though 
these  facilities  may  pose  some  of  the 
greatest  environmental  threats.  In  April 
of  1992,  GAO  issued  another  report 
entitled  Impediments  Delay  Timely 
Closing  and  Cleanup  of  Facilities.  This 
rep>ori  criticized  the  Agency's  progress 
in  issuing  post-closure  permits  and 
cited  facility  non-compliance  with 
groundwater  monitoring  requirements 
as  a  result  of  permitting  delays.  In  both 
of  these  reports,  GAO  recommended 
that  EPA  devote  more  of  its  time  and 
resources  specifically  to  addressing 
closed  and  closing  land  disposal 
facilities. 

The  Agency  agrees  with  GAO's 
concerns  about  addressing  risk  at  closed 
and  closing  land  disposal  facilities,  but 
beUeves  that  those  risks  must  be 
addressed  within  the  context  of  the 
Agency's  overall  strategy  for 
implementing  the  RCRA  program.  The 
Agency  has,  for  several  years,  been 
carrying  out  a  combined  closure  and 
corrective  action  strategy  that  relies  on 
all  of  EPA's  authorities  to  address 
environmental  issues  at  all  RCRA 
facilities  on  a  worst-site-first  basis.  The 
foundation  of  this  strategy  is  the 
Agency's  system  for  ranking  RCRA 
facilities  based  on  environmental 
priority.  This  system  was  developed  to 
enable  EPA  to  focus  its  resources  on 
deterring  violations  and  remediating 
contamination  at  RCRA  facilities  that 
present  the  highest  priority  for  risk 
reduction  and  prevention.  (It  should  be 
noted  that,  because  of  their  nature, 
closed  and  closing  land  disposal 
facilities  often  rank  as  high  priority.) 
EPA's  priority-based  approach  dictates 
that  resource  commitments  be  made 
based  on  the  priority  ranking  of 
facilities.  This  strategy  acknowledges 
that  activities  to  address  risk  at  high 
priority  facilities  may  take  precedence 
over  procedural  activities  (e.g., 
permitting)  at  lower  priority  facilities. 
EPA  believes  that  this  priority-based 
approach  to  RCRA  implementation 
provides  the  best  use  of  available 
resources  by  ensuring  progress  at  high 
priority  facilities  across  the  RCRA 
imiverse.  including  closed  and  closing 
land  disposal  facihties. 

5.  Response  to  Post-1982  Developments 

In  light  of  the  developments 
discussed  above,  the  Agency  is 
reviewing  the  current  closure  and  post- 
closure  regulations.  EPA's  goals  are  to 
make  the  closiue  process  more  reaUstic. 


integrate  tha  ckwure  and  corrective 
action  processes,  and  provide  greater 
flexibility  in  addressii^  risks  at  closed 
sites.  Today's  notice  is  the  first  step  in 
that  direction.  It  sets  out  several 
amendments  to  the  closure  regulations, 
including  a  new  approach  to  addressing 
post-closure  needs  at  Cadlities  currently 
subject  to  post-closure  permit 
requirements. 

In  addition  to  the  regulatory  changes 
in  today's  proposal,  section^  of  tUs 
preamble  soUcits  comment  on  further 
changes  to  the  closure  process.  After 
reviewing  pubUc  comment  submitted  in 
response  to  today's  notice,  the  Agency 
will  consider  proposing  further 
revisions  to  the  closure  process. 


6.  State  Involvement  in  Development  of 
This  Proposed  Rule 

Under  the  terms  of  Executive  Order 
12875,  the  Federal  Government  is  urged 
to  establish  regular  and  meaningful 
consultation  and  collaboration  with 
State,  local,  and  tribal  governments  on 
Federal  mattera  that  significantly  or 
imiquely  affect  their  communities. 

Because  this  proposed  nde  would 
affect  State  RCRA  pro^^ms,  we 
provided  the  rule  to  the  Association  of 
State  and  Territorial  Sofid  Waste 
Management  Officials  (ASTSWMO)  to 
obtain  their  reaction.  Seven  States 
submitted  written  comments  and  nine 
States  participated  in  a  conference  call 
with  EPA  on  April  7, 1994,  to  discuss 
States'  concerns.  The  States'  written 
comments  and  a  summary  of  the  April 
7  conference  call  can  be  found  in  the 
docket  for  this  proposed  rule. 

The  States  supported  the  proposal  to 
remove  the  post-closure  permit 
requirement  The  States  strongly 
supported  removing  the  distinction 
between  closing  regulated  units  and 
solid  waste  management  units,  which  is 
discussed  in  section  III.B.  of  this 
preamble. 

Generally,  States  supported  the 
inclusion  of  a  ccwiective  action  order 
authority  as  part  of  an  adequate 
enforcement  program.  Concerns  were 
expressed  that  the  Agency's  review 
procedure  of  such  order  authorities 
would  be  dupUcative  of  efforts 
undertaken  during  a  State's 
authorization  of  HSWA  corrective 
action  at  permitted  facilities.  The 
Agency  recognizes  that  in  some  cases 
States'  corrective  action  enforcement 
authorities  may,  indeed,  have  been 
reviewed  by  EPA  during  the 
authorization  process  for  section 
3004(u)  authority,  and  determined  to 
meet  the  requirements  of  this  proposal. 
Where  EPA  determines  this  is  the  case, 
this  prc^Kised  rule  would  not  require 
States  to  submit  additional  information; 


in  addition,  EPA  would  minimi^y  its 
review. 

B.  Summary  and  Discussion  of  Proposed 
Provisions 

Today's  notice  proposes  a  new 
approach  to  addressing  post-^Josure 
environmental  needs  at  fadlities  that 
have  not  received  an  opiating  permit, 
and  that  have  units  requiring  post- 
closure  care.  It  proposes  to  modify  the 
post-closure  permit  requirement  to 
allow  the  Agency  either  to  issue  a 
permit  to  address  post-closure  care  at  a 
facility,  or  to  impose  the  same 
substantive  requirements  at  the  Cacility 
using  alternative  legal  authorities  (e.g..  a 
post-closure  plan  to  address  the 
regulated  imit.  and  an  enforcement 
action  to  address  the  solid  waste 
management  units  at  the  facility). 

Today's  proposal  reaffirms  that  post- 
closure  care  requirements  apply  to  all 
landfills,  waste  piles,  surface 
impoundments,  and  land  treatment 
units  that  received  waste  after  July  26, 

1982,  or  that  ceased  the  receipt  of 
wastes  prior  to  July  26, 1982.  but  did 
not  certify  closure  until  after  January  26, 

1983.  Under  current  regulations  at 

§  270.1(c).  all  Eunlities  subject  to  post- 
closure  care  requirements  must  obtain 
RCRA  permits.  Today's  proposal  is 
intended  to  allow  EPA  or  an  authorized 
State  to  use  any  other  available  legal 
authority  as  an  alternative  to  the  post- 
closure  permit,  as  long  as  that  authority 
provides  the  same  level  of  protection 
and  public  participation  as  does  the 
post-closure  permit. 

As  discussed  above,  tmder  the  current 
regulations,  facilities  that  cease 
operation  without  obtaining  a  {>ermit  are 
required  to  close  and  conduct  post- 
closure  care  under  the  self- 
implementing  standards  of  Part  265 
until  the  Agency  issues  a  post-closure 
permit  to  the  facility.  This  proposed 
rule  would  not  modify  those  interim 
status  standards  applicable  to  closed 
and  closing  land  disposal  £aciUties. 
Thus,  for  example,  those  facilities 
would  continue  to  be  required  to 
conduct  closure  under  approved  closure 
plans,  conduct  post-closure  care  under 
an  approved  pKJst-closure  plan,  and 
obtain  financial  assurance. 

As  a  result  of  this  pn^osal,  rather 
than  issue  a  post-closure  permit  to 
impose  requirements  beyond  the  self- 
implementing  interim  status  standards, 
the  Agency  could  use  a  variety  of 
regulatory  authorities.  To  ensure  that 
the  authority  chosen  by  the  Agoicy  will 
provide  the  same  level  of  environmental 
protection,  this  proposal  specifically 
requires  owners  and  operators  to 
comply  with  the  same  regulatory 
requirements  that  would  be  imposed 


through  a  post-closure  pennit  when 
those  requirements  are  imposed  by  the 
Agency,  regardless  of  the  regulatory 
authority  selected.  Those  requirements 
include  the  requirements  of  Part  264, 
Subpart  F.  facility-wide  corrective 
action,  and  public  involvement  at  the 
time  of  remedy  selection  (if  corrective 
action  is  required). 

The  Agency  is  proposing  to  remove 
the  permit  requirement  and  allow  the 
use  of  other  authorities  at  post -closure 
facilities  because  it  has  concluded  that 
a  permit  is  not  always  the  best  authority 
for  addressing  environmental  risk  at 
these  facilities.  In  fact,  as  was 
mentioned  earlier,  in  the  course  of 
issuing  post-closure  permits  over  the 
past  several  years,  EPA  and  the  States 
have  encountered  many  facilities  at 
which  post-closure  permit  issuance  was 
difficult  or,  in  some  cases,  imp>ossible. 
Several  obstacles  to  post-closure  pennit 
issuance  have  been  identified. 

One  obstacle  is  a  lack  of  incentive  on 
the  part  of  post-closure  pennit 
applicants.  Unlike  facility  owners  or 
operators  seeking  operating  permits, 
owners  or  operators  of  closed  or  closing 
facilities  often  have  litUe  incentive  to 
obtain  post-closure  permits,  particularly 
where  the  post-closure  unit  is  the  only 
unit  at  the  facility.  While  permit  denial 
is  a  significant  threat  to  a  fai^ty  owner 
seeking  an  operating  permit,  it  makes 
Utile  difference  to  the  ovmer  of  a  facihty 
that  is  already  closed  and  that  no  longer 
actively  manages  hazardous  waste.  In 
the  past,  where  the  owner  or  operator 
has  been  uncooperative  in  obtaining  a 
post-closure  permit,  the  Agency  and 
authorized  States  have  taken 
enforcement  actions  to  facifitate  the 
permit  issuance  process,  and  to  bring 
facilities  into  compfiance  with  the  ■ 
applicable  regulatory  requirements  so 
that  a  permit  could  be  issued.  Today's 
rule  would  allow  the  Agency  to  bring  an 
imcooperative  fticihty  into  compliance 
with  the  regulations  through  an 
enforcement  action,  and  relieve  the 
Agency  of  its  obligation  to  force  the 
facihty  through  the  permit  application 
process,  whidi  was  generally  designed 
imder  the  assimiption  that  the  pennit 
applicant  desired  a  permit.  Under  the 
proposal,  while  the  Agency  would  not 
lose  its  authority  to  issue  a  post -closure 
pennit  at  the  faciUty  by  taking  action 
under  an  alternative  authority  (e.g.,  an 
enforcement  action),  it  would  no  longer 
be  required  to  do  so  if  all  applicable 
regulatory  requirements  have  been 
iniposed  at  the  focility. 

The  financial  status  of  the  facihty 
owner  or  operator  is  often  another 
obstacle.  Closed  and  closing  land 
disposal  facilities  subject  to  post-closure 
permit  requirements  are  in  many  cases 
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businMMS  that  are  no  longer  operating 
and  may  be  in  poor  financial  condition, 
or  they  may  be  without  significant 
resource*.  In  fact,  many  facilities 
currently  in  the  closure  universe  were 
forced  to  close  because  they  could  not 
meet  the  RCRA  rinancial  assurance 
requirements.  Yet  meeting  these 
requirements  is  a  precondition  for 
receiving  an  RCRA  permit,  regardless  of 
whether  it  is  an  operating  permit  or  a 
post -closure  permit.  Where  an  owner  or 
operator  is  financially  unable  to  meet 
the  threshold  post -closure  financial 
requirements  tor  permit  issuance,  the 
current  regulations  do  not  allow  EPA  to 
issue  a  post-closure  permit — despite  the 
regulatory  requirement  that  these 
facilities  obtain  such  a  permit. 

Similarly,  some  closing  facilities  are 
located  in  areas  where  it  is  difficult  to 
satisfy  the  Part  264.  Subpart  F  and  Part 
270  groundwater  monitoring  standards. 
For  example,  in  some  areas  of  complex 
hydrogeoiogy.  it  may  be  technically 
impractical  for  a  facility  to  install  an 
adequategroundwater  monitoring 
system.  The  regulatory  agency  would 
deny  a  permit  application  from  an 
operating  facility  in  such  a  situation, 
because  denial  prevents  further  receipt 
of  waste  and  forces  the  facility  to  close. 
Denial  of  a  post-cloaure  permit 
application  from  a  closed  facility, 
however,  is  meaningless  in  such  a 
situation,  because  it  would  have  no 
effect  on  management  of  wastes  already 
disposed  of  at  the  site  and  would  leave 
any  environmental  problems  there 
unaddressed. 

To  address  environmental  risk  at 
facilities  such  as  those  described  above. 
Regions  and  States  have  frequently 
utilized  legal  authorities  other  than 
permits.  Use  of  enforcement  actions 
enables  the  Agency  to  place  these 
facilities  on  a  schedule  of  compliance 
for  meeting  financial  assurance  and/or 
groundwater  monitoring  requirements 
over  a  period  of  time.  And.  even  where 
enforcement  actions  caimot  bring  about 
full  regulatory  compliance  (e.g.,  where 
the  owner  or  operator  cannot  secure 
financial  assurance),  they  will  enable 
the  Agency  to  prescribe  actions  to 
address  the  most  significant 
environmental  risks  at  the  facility.  For 
example.  EPA  has  often  issued 
corrective  action  orders  under  the 
authority  of  section  3008(h)  to  address 
releases  from  solid  waste  management 
units  at  these  facilities.  In  other  cases. 
Federal  or  State  Superfund  authorities 
have  been  used  to  address  cleanup  at 
sites.  However,  under  the  current 
regulations,  EPA  or  the  State  is  still 
required  to  issue  a  poet-closure  permit 
even  where  the  environmental  risks 


associated  with  the  fiscility  have  been 
addressed  through  other  authorities. 

EPA  believes  that  this  proposed  rule, 
by  allowing  the  use  of  alternative 
authorities  will  enable  the  Agency  more 
effectively  to  address  post-closure  care 
at  a  significant  number  of  uncooperative 
and  financially  burdened  facilities.  The 
Agency  recognizes,  however,  that 
today's  proposal  may  have  little 
practical  effect  on  the  Agency's  ability 
to  address  those  facilities  that  are  in  too 
precarious  a  financial  state  to  meet  even 
an  extended  schedule  of  compUance  for 
financial  assurance  or  groundwater 
monitoring.  It  is  important  to  note, 
however,  that  EPA's  prioritization 
strategy  considers  the  financial  status  of 
facilities  and  elevates  in  importance 
those  whose  financial  condition 
indicates  that  timely  action  will 
increase  the  likelihood  that  owners  or 
operators  will  be  able  to  meet  their  post- 
closure  obligations.  And.  in  some  cases, 
where  the  owner  or  operator's  financial 
condition  prevents  it  from  fulfilling  its 
obligations  under  RCRA,  the  facility 
may  be  referred  to  Superfund. 

EPA  believes  that  more  flexible  use  of 
the  full  range  of  available  authorities 
will  provide  a  more  comprehensive 
approach  to  ensuring  effective  post- 
closure  care  at  RCRA  facilities.  This 
approach  will  enable  the  Agency  to 
address  facilities  on  a  worst-site-first 
basis  using  the  regulatory  or  legal 
authority  that  is  most  effective  at  a  given 
site.  Examples  of  when  an  authority 
other  than  a  post-closure  permit  may  be 
most  appropriately  applied  include 
cases  where  the  owner  or  operator  is 
financially  incapable  of  meeting  the 
threshold  requirements  for  f)ermit 
issuance,  such  as  compliance  with  the 
financial  assurance  requirements,  or 
where  the  owner  or  operator  may  be 
uncooperative  and  an  enforcement 
action  is  necessary. 

On  the  other  hand,  a  post-closure 
permit  will  generally  be  the  preferable 
mechanism  for  cooperative  facilities 
capable  of  meeting  financial  assurance 
requirements.  It  has  been  the  experience 
of  several  EPA  Regions  and  States  that 
many  facility  owners  or  operators  will 
cooperate  in  the  development  of  a  post- 
closure  permit,  while  they  would 
oppose  the  same  conditions  in  an 
enforcement  order.  Additionally,  permit 
issuance  may  be  advantageous  in  some 
situations  because  it  enables  the 
Regional  Administrator  or  State  Director 
to  invoke  the  omnibus  authority  of 
section  3005(c)(3)  of  RCRA  at  facilities 
with  special  environmental  needs  that 
are  outside  the  scope  of  the  current 
regulations.  In  these  cases,  post-closure 
permits  would  continue  to  provide  the 


best  means  of  addressing  the  needs  of 
the  facility. 

EPA  has  always  interpreted  sections 
3004(a)  and  3005  of  RCRA  to 
authorize — but  not  compel — the 
issuance  of  permits  to  implement  post- 
closure  care  requirements  at  facilities 
that  have  ceased  operating.  As  EPA 
explained  when  it  first  established  the 
post-closure  permit  requirement,  it 
"could  have  issued  regulations  *  *  * 
that  are  enforceable  independent  of  a 
permit  to  impose  many  of  the 
requirements  that  apply  to  a  facility 
after  closure  •   *  •'^  (47  FR  32366,  July 
26, 1982).  EPA,  however,  believed  diat 
permits  would  be  the  most  effective 
enforcement  vehicle,  primarily  because 
they  facilitate  the  development  of  site- 
specific  conditions  tailored  to 
individual  waste  management  facilities. 
Id.  The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  also 
ruled  that  the  statute  authorizes,  but 
does  not  require,  post-closure  permits. 
[See  In  re  Consolidated  Land  Disposal 
Regulation  Litigation.  938  F2d  1386. 
1388-89  (D.C.  Cir.  1991)). 

Today's  proposed  amendments  would 
eliminate  the  regulatory  requirement 
that  EPA  issue  permits  to  all  facilities 
subject  to  post-closure  care 
requirements.  This  proposal,  EPA  has 
concluded,  not  only  makes  policy  sense 
but  is  fully  consistent  with  the  statute, 
because  the  post -closure  permit 
requirement  is  a  regulatory  rather  than 
a  statutory  construct. 

Although  EPA  is  proposing  to  allow 
alternatives  to  post-closure  permits, 
today's  proposed  regulations  ensiue  that 
all  substantive  conditions  currently 
imposed  through  post-closure  permits 
are  imposed  at  all  facilities  subject  to 
post-closure  care  requirements, 
regardless  of  which  regulatory  or  legal 
authority  is  used.  This  proposal 
specifies  that  the  Agency  must  impose 
at  these  facilities,  through  enforceable 
legal  authorities,  the  requirements  of 
part  264.  subpart  F  and  facility-wide 
corrective  action.  In  addition,  this 
proposal  would  require  that  the  owner 
or  operator  provide  to  the  Agency  the 
same  information  required  by  the  permit 
issuance  process.  It  would  also  maintain 
the  requirement  for  facility-wide 
corrective  action,  and  it  would  require 
public  involvement  at  the  time  of 
remedy  selection,  if  corrective  action 
were  necessary,  or  when  the  Agency 
determines  that  corrective  action  is  not 
required  at  the  facility. 

these  provisions  would  ensure  that 
all  the  substantive  requirements  of  a 
post-closure  permit  would  be  imposed 
when  an  alternative  mechanism  was 
used.  In  combination  with  requirements 
already  imposed  on  interim  status 


facilities  through  the  part  265  interim 
status  standards,  these  minimum 
requirements  would  ensiue  that  all 
aspects  of  post-closure  care  are  fully 
addressed. 

C.  Section-By-Section  Analysis 

Today's  proposal  would  modify 
several  provisions  of  the  RCRA 
regulations  in  both  the  permit  issuance 
procedures  of  part  270,  as  well  as  the 
requirements  for  interim  status  facilities 
of  part  265.  Each  modification  is 
described  in  detail  below. 

1.  Section  270.1(c) — Use  of  Alternative 
Legal  Authorities  to  Address  Post- 
Closure  Care 

EPA  is  proposing  two  amendments  to 
S  270.1(c).  First,  the  Agency  is 
proposing  to  revise  §  270.1(c)  to  provide 
an  alternative  to  the  requirement  that 

f)ost-closuTe  permits  be  issued  to  closed 
andfiUs,  waste  piles,  surface 
impoundments,  and  land  treatment 
units,  where  post-closure  care  and 
corrective  action  are  imposed  through 
an  enforceable  alternative  authority. 
Second,  EPA  is  proposing  a  new 
§  270.1(c)(7),  which  allows  the  EPA 
Regional  Administrator  (or  an 
authorized  State)  to  use  alternate 
authorities  to  impose  post-closure  care 
requirements  in  lieu  of  a  permit.  Under 
this  section,  the  Agency  would  be 
required  to  impose  on  post-closure 
facilities  subject  to  alternative 
authorities  the  basic  requirements 
imposed  through  post-closure  permits. 
(These  requirements  are  specified  in 
proposed  §  265.121,  described  below.) 
However,  the  Agency  would  have  the 
discretion  to  impose  those  conditions 
through  a  permit,  a  RCRA  enforcement 
authority,  a  Superfund  authority,  or  a 
combination  of  these  or  other  legal 
authorities.  Similarly,  an  authorized 
State  could  impose  conditions  imder  a 
State  cleanup  authority.  What  is 
essential,  in  EPA's  view,  is  that  facilities 
meet  the  substantive  standards  currently 
imposed  through  post-closure  permits, 
not  that  a  specific  regulatory  authority 
be  used  to  impose  these  standards. 

2.  Section  265.121— Interim  Status  Post- 
Closure  Care  Requirements  for  Facilities 
Subject  to  Section  270.1(c)(7) 

The  cunent  regulations  at  §§  265.117 
through  265.120  govern  post-closure 
care  at  interim  status  regulated  units 
that  close  and  conduct  post-closure  care 
without  obtaining  a  permit.  Under 
today's  proposal,  regulated  units  would 
continue  to  be  subject  to  the 
requirements  of  part  265  for  post- 
closure  care,  including  the  requirement 
to  obtain  a  post-closure  plan.  Following 
the  post-closure  care  period,  the 


regulated  units  would  remain  in  interim 
status  until  and  imless  interim  status 
were  terminated  by  the  Agency  through 
one  of  the  available  means  (e.g.,  final 
permit  determination). 

However,  the  current  interim  status 
post-closiire  care  requirements  are  in 
some  respects  less  stringent  than  post- 
closure  permit  requirements, 
specifically,  the  groundwater 
requirements  of  part  264,  the  faciUty- 
wide  corrective  action  requirements, 
and  the  public  involvement  procedures 
associated  with  permit  issuance. 
Therefore,  to  assure  that  facilities  that 
do  not  obtain  a  post-closure  permit  are 
^ubject  to  the  same  requirements  as 
uose  that  do,  today's  proposal  would 
add  a  new  §  265.121.  That  section, 
which  would  be  applicable  to  those 
facilities  subject  to  the  requirements  of 
§  270.1(c)(7)  that  close  and  conduct 
post-clostue  care  without  obtaining  a 
permit,  would  require  that  those 
facilities  meet  the  same  substantive 
requirements  as  permitted  facilities 
must  meet  before  the  Regional 
Administrator  can  consider  the  post- 
closure  needs  at  the  facility  to  be 
addressed.  Those  requirements  are 
described  below. 

a.  Part  264  subpart  F  ground-water 
monitoring  and  corrective  action 
program  (sections  264.90-264.100). 
Currently,  the  post-closure  permit 
imposes  part  264,  subpart  F 
requirements  at  closed  land  disposal 
units.  Today's  proposal  would  require 
that  post-closure  enforcement  actions  or 
other  mechanisms  used  as  alternatives 
to  post-closure  permits  include 
conditions  imposing  part  264,  subpart  F 
standards  on  closed  and  closing  land 
disposal  units.  Part  265  groundwater 
monitoring  requirements  for  interim 
status  land  disposal  units  are  less 
comprehensive  than  those  established 
under  the  part  264,  subpart  F  standeuds 
for  permitted  faciUties.  Whereas  part 
265  sets  minimum  standards  for  the 
installation  of  detection  monitoring 
wells  (e.g.,  one  upgradient  and  three 
downgradient  wells),  part  264 
establishes  broader  standards  for 
establishing  a  more  comprehensive 
monitoring  system  to  ensure  early 
detection  of  any  releases  of  hazardous 
constituents.  The  specific  details  of  the 
system  are  worked  out  through  the 
permitting  process.  Consequently, 
compliance  with  part  264  standards 
usually  results  in  a  more  extensive 
network  of  monitoring  wells.  Similarly, 
part  265  s]>ecifies  a  limited  set  of 
indicator  parameters  that  must  be 
monitored,  while  part  264  establishes  a 
more  comprehensive  approach  under 
which  the  owner  or  operator  is  required 
to  design  a  monitoring  program  around 


site-specific  indicator  parameters.  As  a 
result,  monitoring  systems  designed  in 
accordance  with  part  264  standards  are 
sp>ecifically  tailored  to  the  constituents 
of  concern  at  each  individual  site. 
Additionally,  part  264  compliance 
monitoring  standards  are  more 
comprehensive  than  part  265  standards 
both  in  terms  of  monitoring  frequency 
and  the  range  of  constituents  that  must 
be  monitored.  Finally,  the  part  264, 
subpart  F  regulations  provide  for 
corrective  action  for  releases  to 
groundwater  whereas  part  265  does  not. 

In  Ught  of  these  differences,  the 
Agency  is  proposing  that  all  units 
subject  to  post-closure  care 
requirements  be  required  to  meet  part 
264,  subpart  F  standards.  This  approach 
is  designed  to  ensure  equivalent 
protection  of  human  health  and  the 
environment  at  all  facilities,  regardless 
of  which  legal  authority  used  to  address 
post-closure  care. 

b.  Facility-wide  corrective  action. 
Under  section  3004(u)  of  RCRA,  which 
was  added  to  the  statute  as  part  of  the 
1984  Hazardous  and  Solid  Waste 
Amendments  (HSWA),  hazardous  waste 
permits  issued  after  November  8,  1984, 
must  include  provisions  requiring  the 
facility  owner  or  operator  to  take 
corrective  action  to  address  releases  of 
hazardous  waste  or  hazardous 
constituents  from  solid  waste 
management  units  (SWMUs)  at  the 
facility.  Section  3004(v)  of  HSWA 
extends  corrective  action  authority  to 
cover  releases  migrating  off-site;  section 
3008(h)  provides  EPA  enforcement 
authority  to  require  corrective  action  at 
interim  status  fecilities. 

EPA  has  codified  corrective  action 
requirements  at  40  CFR  264.101  and 
currently  implements  these 
requirements  through  the  permitting 
process;  at  the  same  time,  the  Agency 
has  made  extensive  use  of  the  section 
3008(h)  authority  to  impose  corrective 
action  at  interim  status  facilities.  In 
addition,  to  facilitate  the  process,  EPA 
proposed  more  extensive  corrective 
action  regulations  in  July,  1990,  under 
a  new  part  264,  subpart  S,  and  recently 
finalized  several  sections  of  that 
proposal  related  to  temporary  units  and 
corrective  action  management  units  [see 
58  FR  8658,  February  16, 1993).  The 
subpart  S  proposal  set  forth  EPA's 
interpretation  of  the  statutory 
requirements  at  that  time. 

EPA  recognizes  that  corrective  action 
requirements  are  a  central  aspect  of  the 
HSWA  amendments  and  that  the  post- 
closure  permit  ciurently  provides  the 
primary  means  of  ensuring  that 
corrective  action  will  be  adequately 
addressed  at  RCRA  land  disposal 
facilities  that  close  without  first 
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racekriagaa  cyeratigg  pwmiL  la 
all»wiag  abamtiwet  to  tiM  jpgst-closuie 
peaoiU  BPA  hat  jao  iBteotkUAf 

action  aMthodty^ritae  aoGfie  of  tiie 
correctiva  aoUoo  xwafMin.  CaosMtent 
%vith  this  firinryrfl.  today'*  prapoMl 
would  requuB  taat  Authoiities  uwd  at 
post^osufia  farilitiat  as  an  altemative 
to  post-<doauca  pmautM  impose 
corrective  action  xaquuemaots 
consistent  wUh  the  statute  and 
§  264.101  aftha  jegulsiiona.  as 
described  in  this  preamhia. 

Today's  lUBpoal  would  sot  specify 
the  authfuitiaB  that  EPA  xira  State  could 
use  to  impose  conectiva  action  as  an 
alternative  to  a  poat-cloauie  pennit — 
only  that  the  autkonty  ount  he 
consistent  with  RCBA  cocrective  action 
requlraments.  Certaiixly.  JICRA  sactioa 
3008(h)  .ordets  would  be  a|>propQata. 
but  EPA  does  not  believe  it  makes  sense 
to  hmit  alternative  authorities  to  this 
section.  For  example,  many  States 
(including  SMtas  not  jwt  aulhariawd  ior 
section  3004  (u)  and  (v)  conective 
action  authority),  have  their  ovm 
cleanup  orStateSuperfuad  authorities 
that  an  oonai stent  wixb  KCRA  corrective 
actiosi  authority.  EPA  believes  that 
actions  uader  these  authorities  should 
be  allowed  as  altamatives  to  post- 
closure  permits,  as  loAg  as  they  are 
consistent  with  RCRA  corrective  action 
requireunents.  Siauiarly,  if  a  facility  is 
being  addreased  under  a  federal 
Superfund  action,  and  the  action 
addsesses  all  releases  at  the  site, 
issuance  xitfa  ftast-olosuie  permit  should 
be  unnecesaaiy . 

In  requiring  facilitywide  corrective 
action  oonaistent  with  RCRA  section 
3004  (uJ  aad  (vj  pfovisions.  ERA  does 
not  intend  to  require  that  alternative 
authorities  use  pieceduies  identical  to 
those  in  EPA's  Subpart  S  proposal.  For 
example,  coinpiiance  Mdth  the  NCP 
procedures  for  remedy  selection  would 
satisfy  these  pE^posed  requirements. 
EPA  unshes  lo  emphaaiae,  however,  that 
to  be  conaidared  consistent,  an 
altamative  .^pproaoh  to  cosMctive  action 
at  a  Xacility  would  have  lo  include 
facility-wide  astetamenta.  and  it  would 
have  to  address  posaihle  taleases 
(indudiqg  off-site  releases)  from  ail 
solid  waste  ttanaoemeut  units  «vithin 
the  lacility  -boundary.  Anythiqg  less 
than  that.  In  EPA's  view,  would  not 
meet  the  basic  requiremeuis  of  RCRA 
sections  3004  (u)  and  (v).  EPA  believes 
that  this  proposed  .approach  is 
appropriate  hecause  it  provides 
reasonable  flexihihty  ior  nguiaiory 
agencies  usiug  available  authori,t1e»  lo 
address  anviiaomental  problems  at 
RCRA  sites.  At  ihe  same  itiiae,  however, 
the  Agency  lequests  comment  xm  *htf 


Mproarh  aad  augQWitiaas  for 
autnuaaWyes. 

c  Public  fHuHai/tatitui.  Sedkui  7004 
of  RCRA  requiias  public  participatioB  in 
the  permit  issuanoe  paaoesa.  £PA  has 
codi&ed  this  aaquistmeBt  aad  has 
estahlifihed  epeci&c  puUic  pwtiripatkm 
proceduces  far  ilCRA  permittiB(at4A 
CFRpart  124.  iaihe  case  of  post-doeure 
permits,  thsae  pieoedusns  asaure  tket 
the  public  has  acoese  to  isJonBalMa 

Slathered  by  the  Agency  about  the 
acility,  anid  has  as  opportunity  to 
review  the  Agency's  deciaiotts  roisiad  to 
the  nguiated  urat  and  te  facility-wi«le 
conective  actiea.  in  addition,  ^A's 
permit  legulatiesis  is  pact  274i  typically 
requiae  a  paiHUt  modification — with 
pubUc  pakicipation — at  the  tiaae  a 
corrective  action  remedy  is  seleolad,  if 
section  3004(u)  oonective  actioa  is 
requirad  a*  part  of  a  faciiity's  permit. 
La  develepiAg  today's  proposal,  the 
Agency  sought  la  asaure  that  h)f 
allowing  alteaaative  poet'cloaure 
mechanisBM,  the  Agaacy  wbuU  provide 
adequate,  mandatory  public 
participation  in  the  post-cloeure  and 
corrective  acttaa  processes.  EPA 
believes  that  tbe-curtent  iatariiB  status 
procedures  for  closure  and  post-doaute 
plan  appseval  and  jnodificatioa 
(§§  265.112  aad  265.116)  pro VMfe  for 
acceptable  pubhc  partidpation.  M^iile 
the  procedures  lor  plan  approval  aw  not 
identical  to  thoas  vaed  in  permit 
issuance,  Ifaeydk)  tequtre  piddiciKitiae 
and  provide  an  opportunity  for  written 
public  CQBiaDent;  they  also  indude  an 
opfHHtettity  for  a  hearing.'  In  Q'A's 
view,  these  requlBeaaents  eosunea 
reaaondbte  opportunity  ior  public 
participatiaa  in  dedsioas  that  affect 
long-tena  case  of  (be  legulated  unit. 

At  the  sema  time.  &A  acknowledges 
that  the  public  cunnntly  has  no  abaolute 
asaaraoce  that  it  wlill  iiave  an 
opportunity  ta  paetidpate  in  the 
corrective  action  precees  when 
corrective  action  is  imposed  throu^  an 
enforcement  order.  EPA's  enforcement 

f>rogNBS  have  ralained  discretion  ta 
imit  public  partidpatsisn  u^en 
drcvunstanoas  sequise  it.  Hvummr, 
where  orders  will  operate  in  lieu  &! 
permits  (whiob  always  require  public 
participation),  EPA  is  proposing  to  limit 


■  Tha  apacSc  (iUhMnoM  baDann  'f  ultlic 
puticiptiion  in^pMiiiti  iwiiaaM  and  pMt<ckMum 
pUa  apptoMal  an:  paimiU4dUew«4S^4Uy  pubUc 
comment  pariod.  plan*  allow  30  day*:  oppoctunity 
to  comnwnt  inu«t  be  Doiicad  in  local  nawipapan 
and  tbMtigh  ra^ia  aynufa  parmMa.  but  orily  in 
nawtpapanivyliaiKitka  Ragtonal  AdmlniiHilBr  ia 
raquired  to  b«l<i4.^bUc  haarl^g  if  aahad  io  Iha 
caaa  of  ,panniu,  buLa.baanog  on  a  plan  is  bold  at 
tba  Ragional  Adminlstraton  discretion:  and  permit 
dacial— a  aie  iiOitaat  *o  A^mcy  appeal  fwooaduiai. 
«<aiUaL'«ppam«dfrilBBa«(»  DM.  Boib.  4wi«a>«r,  may 
ba4 


this  diaaetjoi,!  asd  Boquise  a  j 
level  of  paUk:  partidpatix>n  for  ail 
facilities,  nwoapi  in  naie  caaesas 
descnbedibalmv. 

In  proposing  to  make  public 
participation  mandatory,  EPA  notes  that 
many  cleanup  authorities,  including  the 
federal  ISupariand  authnrity  and  a 
number  of  .State  adeanup  pfagrams, 
akeady  praeide  far  aignificant  levels  of 
public  partictpntian  in  the  maprity  of 
cases,  in  tiW'Oase.cf  CXnCXAadiens, 
procediuee  lor  public  partidpation  at 
point  of  remedy  aelection  are 
estabhshed  in  §  300.430(f)  of  the 
National  GKl  and  Hazardous  Substances 
Pollution  Contingency  Flan  (NCP).  In 
addition,  the  CERCLA  Community 
Relations  Program  giudanoe 
("Community  IMatiem  in  Superfund,  A 
Haodouf)  ppavides  for  extensive 
invtdveraent  of  <be  puMic  in  Superfund 
adions.  This  guidance  sets  forth  a 
commimity  rolatieHS  plan  designed  te 
promote  two-way  ooiMRUHication 
between  the  puhiAic  end  the  lead 
Agency,  la  the  «ase  etf  corrective  adion 
imposed  tbi>ough  RCRA  enfspceroent 
orders.  EPA  has  issued  giiidenoe 
announcing  its  policy  te  provide 
opportimity  for  public  involvement  at 
the  time  of  semedy  «eleotien  {see 
"RCKA  Corsective  Aoti«n  Decision 
Documents:  The  Statement  of  Basis  aad 
Response  teXjamment"  issued  on  AprH 
29,  1991,  wliioh  is  avaslafatle  ta  the 
docket  for  Ihis  rulemaking). 

Today'*  psBposal  would  establifAi,  at 
§  265.121(bL  JBUiimuis  sequiremesnts  lor 
pubUc  tevshwanant  in  the  xenedy 
selection  'pracess.  These  requirements 
would  apply  to  both  regulated  units  and 
solid  waste  management  units  subbed  lo 
the  requiteotentsof  §  270.1(q)(7),  at 
which  dosttfe  and/or  carradive  adion 
is  imposed  ibiough  an  akecnative 
authority,  in  ^u  of  a  post-closure 
parout  Section  26&.121<(b)  would 
require,  at  the  point  of  remedy  seleotion, 
public  innwivanent  that  indudes,  at  a 
minimum,  the  faUewing  prooedufes: 
Public  AOtiiicalion  of  the  piopoaed 
remedy  ithsfHiflh  a  a^jor  inewsp^par: 
opportuni^  far  puUic  commeat  (at  least 
30  days):  opportimity  for  a  public 
meeting:  av^lrtritity  of  a  transcript  df 
tbe  public  meeting:  avaiUbiHty  of 
written  summary  of  significant 
comments  and  infoimatinn  sufamittad 
and  ihe  £PA  «r  State  napoase;  and,  if 
the  MBiedy  asaipttficantiy  seviaed 
daning  the  public  partidpation  pnoees. 
a  written  atimiaaiy  ^f aignificant 
chaaigaB4ir«ippcatunily  tsoaauBBOttui 
a  revised  reoadyseiai^tei. 

In  de>«ik>ping;lhe  pK^>flsed  jBiinimttm 
rsQuiremeiUs  iar  pubhc  iinwolwament 
under  aa  aitemote  aaachaBianx.  the 
Agency  intsads  tapcotride  States  and 


Regions  the  opportuinity  to  continue  to 
use  public  partidpation  procedures 
established  under  existing  authorities, 
provided  that  they  meet  the 
requirements  in  §265. 121(b).  Most 
Federal  and  State  statutes  and 
regulations  already  require  that  affeded 
communities  be  informed  about  and 
involved  in  decisions  regarding 
response  to  hazardous  releases.  In 
developing  today's  proposal,  the  Agency 
wished  to  avoid  imposing  new 
requirements  that  would  force  EPA  and 
States  to  amend  existing  public 
partidpation  procedures  in  order  to  use 
an  alternate  mechanism  in  lieu  of  a 
permit. 

The  Agency  believes  that  today's 
proposal  establishes  minimum 
requirements  necessary  for  adequate 
pubhc  involvement  that  are,  at  the  same 
time,  likely  to  be  met  by  most  public 
involvement  procedures  for  remedy 
selection.  For  example,  compliance  with 
either  the  permit  issuance  procedures  of 
part  124  or  the  NCP  procedures  for 
remedy  selection  would  satisfy  these 
proposed  requirements.  Similarly,  use 
of  public  partidpation  procedures 
imposed  under  other  Federal  and  State 
authorities  would  also  be  allowed,  if 
those  procedures  met  the  minipium 
criteria  set  forth  under  §  265.121(b)  of 
today's  proposal.  The  Agency  sohcits 
comment  on  the  requirements  for  public 
involvement  at  remedy  selection 
proposed  today.  Spedfically,  the 
Agency  solidts  comment  on  State  or 
Federal  authorities  with  public 
involvement  requirements  that  would 
not  satisfy  today's  proposed  rule,  and  on 
the  adequacy  of  today's  proposed 
minimum  requirements. 

While  today's  proposed  rule  would 
require  public  participation  at  the  point 
of  remedy  selection  for  fadlities  subjed 
to  §  270.1(c)(7).  the  Agency  recognizes 
that  there  may  be  cases  where 
emergency  remedial  actions  may  be 
needed  to  address  immediate  threats. 
Therefore,  while  today's  proposal  would 
ensure  a  minimum  36-day  public 
comment  period  for  corrective  action 
remedies  imposed  under  an  alternative 
mechanism  in  most  cases,  EPA  is 
proposing  to  allow  reduction  or 
elimination  of  the  public  comment 
period  if  the  Regional  Administrator 
determines  that  even  a  short  delay  in 
the  implementation  of  the  remedy 
would  adversely  impad  bimian  health 
or  the  environment.  The  Agency 
antidpates  that  this  discretionary 
authority  will  be  invoked  only  in  rare 
dnnimstances.  Where  the  Agency  finds 
it  is  necessary  to  implement  the  remedy 
prior  to  the  public  comment  period, 
S  265.121(b)  of  today's  proposal  would 
require  the  Regional  Administrator  to 


solidt  public  comment  on  the  remedy 
before  making  a  determination  that  the 
facility's  corrective  action  needs  have 
been  addressed  in  full. 

As  an  alternative  to  providing  an 
exemption  to  the  public  involvement 
procedures  for  section  3008(h),  as 
described  above,  EPA  solidts  comment 
on  whether  to  rely  on  RCRA,  CERCLA, 
and  State  imminent  and  substantial 
endangerment  authorities  where 
immediate  action  is  necessary. 

Also,  the  Agency  recognizes  that 
corrective  action  at  some  fJacilities 
subject  to  §  270.1(c)(7)  may  have  been 
implemented  through  a  non-permit 
audiority  prior  to  the  effective  date  of 
today's  proposal.  In  these  cases, 
§  265.121(c)  would  require  the  Regional 
Administrator  to  evaluate  whether  the 
remedy  satisfies  the  requirements  of  this 
rule  before  considering  the  fadlity 
addressed.  This  process  is  discussed  in 
more  detail  in  section  II.C.4.  of  this 
preamble. 

d.  Section  270.27  information 
requirements.  RCRA  permitting 
regulations  do  nd  distinguish  between 
information  requirements  for  operating 
permits  and  post-closure  permits. 
Facilities  seeking  post-closure  permits 
must  generally  provide  EPA,  as  part  of 
their  Part  B  permit  applications,  the 
facility-level  information  required  in 
§  270.14  as  well  as  relevant  unit-specific 
information  required  in  §§  270.16, 
270.17.  270.18,  270.20,  and  270.21.  EPA 
needs  this  information  to  ensure 
compliance  with  part  264  requirements 
during  operation  and  throughout  the 
post-closure  care  period.  Information 
required  under  §  270.14  indudes  such 
areas  as  general  Inspection  schedules, 
floodplain  information,  the  post-closure 
plan,  the  notice  of  deed  or  appropriate 
alternate  instrument,  dosure  and  post- 
closure  care  cost  estimates,  site 
characterization  and  groundwater 
monitoring  for  land  disposal  facilities, 
and  exposure  information  for  landfills 
and  surface  impoundments. 

The  Agency  has  found  that  certain  of 
the  270  Information  requirements  are 
essential  to  ensuring  proper  post-closure 
while  others  are  generally  less  relevant 
to  post-dosure.  The  most  important 
information  for  setting  long-term  post- 
closure  conditions  are  groimdwater 
charaderization  and  monitoring  data, 
long-term  care  of  the  regulated  unit  and 
monitoring  systems  (e.g.,  inspections 
and  systems  maintenance),  and 
Information  on  SWMUs  and  possible 
releases.  Therefore,  EPA  is  today 
proposing  to  add  a  new  section 
(§  270.27)  to  identify  that  subset  of  the 
Part  B  appUcatlon  information  that  must 
be  submitted  for  post-closure  permits. 
Under  today's  proposal,  an  owner  or 


operator  seeking  a  post-closure  permit 
would  have  to  submit  only  that 
information  specifically  required  for 
such  permits  under  newly  added 
§  270.27,  unless  otherwise  specified  by 
the  Regional  Administrator.  The  spedfic 
items  required  in  post-closure  permit 
applications  are: 

— A  general  description  of  the  facility; 

— ^A  description  of  security  procedures 
and  equipment; 

— ^A  copy  of  the  general  inspedion 
schedule; 

— Justification  for  any  request  for  waiver 
of  preparedness  and  prevention 
requirements; 

— ^Fadhty  location  information: 

— ^A  copy  of  the  post-closure  plan; 

— ^Dociunentation  that  required  post- 
dosure  notices  have  been  filed; 

■»-The  post-closure  cost  estimate  for  the 
faciUty; 

— Proof  of  finandal  assivance; 

— A  topographic  map:  and 

— Information  regarding  protedion  of 

groundwater  (e.g.,  monitoring  data. 

groundwater  monitoring  system 

design,  site  charaderization 

information) 
— Information  regarding  solid  waste 

management  units  at  the  fadhty. 

In  many  cases,  this  information  will 
be  sufficient  for  the  permitting  agency  to 
develop  a  draft  permit.  However,  since 
RCRA  permits  are  site-dependent,  EPA 
believes  it  is  important  that  the  Regional 
Administrator  have  the  abihty  to  spedfy 
additional  information  needs  on  a  case- 
by-case  basis.  Accordingly,  to  ensure 
availability  of  any  information  needed 
to  address  post-closure  care  at  surface 
impoundments  (§  270.17),  waste  piles 
(§270.18),  land  treatment  fadlities 
(§  270.20)  and  landfills  (§  270.21), 
§  270.27  of  today's  proposal  would 
authorize  the  Regional  Administrator  to 
require  any  of  the  Part  B  information 
specified  in  these  sections  in  addition  to 
that  already  required  for  post-dosure 
]>ennlts  at  these  types  of  imits.  This 
approach  would  enable  the  Regional 
Administrator  to  require  additlonal>» 
Information  as  needed  but  would  not 
otherwise  compel  the  owner  or  operatw 
to  submit  information  that  is  irrelevant  ' 
to  post-closure  care  determinations. 

To  ensure  substantive  equivalency  of 
authorities  used  in  lieu  of  post -closure 
permits,  today's  proposal  would  require 
that  part  270  information  spedfically 
required  for  post-closure  permits  must 
also  be  provided  upon  request  by  the 
Agency  when  an  alternative  authority  is 
used  in  place  of  a  post-closure  permit. 
EPA  requests  comment  on  this 
approach. 
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3.  PMMTkiMMFlaiis 

EPA  anticipates  that,  in  many  cases 
where  a  poU-dLonav  pemnlt  Is 
in^propdate  or  difficult  to  issue,  the 
regalatory  agency  wttl  choose  to  issue  a 
postrclosure  plan  under  interim  status 
authorities  to  address  leqg-tenn  care^f 
the  regulated  unit  (e.g.,  groundwater 
moeltertfig  nd«Minl«naiiae  af  Ifaeoip) 
and  a  MCtkm  d«oa(hj  oidar  iar  faoiiity- 
wide  corrective  action.  BPA^BMHlUy 
believes  ifaat  itfaia  apfMwack  frovides  a 
reasonable  alternative  to  a  poat'Cliiiw 
pannit  as  ioag — Abe  aittwtanHwe  poat- 
closure  case  if  uiiemnnta^rf fiepesod 
§  265.121  are  satisfied. 

EPA  believes  that  ier  the  most  pert 
proposed  §  265.121  requirements  can  be 
satisHed  usmg  (his  approach.  The 
section  SMU^)  corrective  action  order 
would  be  structured  to  address  aH 
SWMUs  en  4ie  facfKty ,  and  pubHc 
participation,  under  EPA's  current 
policy.  wotM«aettrat4Maiine^ 
corrective  action  maadiraeilectian.  Tim 
post-cloaMnalaB<«pipniMl  wmuMhe 
subject  to  fMhc  flomiaeMt,  im 
accordaace  avith  f  MS.!  M,  and  it  «wttki 
in  most  respeoto  iafiaee  apfwotprMfte 
long-term  care  reouirements. 

To  assuaa  that  iae  poat<iasure  plan 
will  prodvidaiiM  •ama^egraeAf 
environmental  protection  as  would  a 
permit.  EPA  Is  proposiiw  in 
§  26S.12*teKll  to  provide  CTA  the 
authority  to  Impose  part  "SM 
groundwater  menltoring  requirements 
through  the  part  265  post-cfosiue  plan 
process.  In  adAtion,  proposed 
§  265.1 21(a)t7)  would  pro\^ide  EPAfhe 
authority  to  require  submission  of 
information  necessary  to  impose  part 
264  groundwater  monltaring 
requirements  through  a  post -closure 
plan.  This  authority  would  expand  the 
options  available  to  the  Agency  to 
address  poat-i^osute  facilities,  without 
affecting  the  level  at  enviionmental 
protection  or  public  participation. 

4.  Akemate  Aathxiri  ties  Issued  Priarte 
the  EfiactivaQale  of  the  FJaoal  Rule 


It  is  Itkeljrlfaat  prior  lo  final 
prorttidgation  of  (nis  rule,  EPA  and 
authorized  States  will  have  initiated 
aiid.  in  some  cases,  completed  actions 
under  a  variety  of  regulator^'  aittborMes, 
other  than  post-<ilosure  permits,  to 
address  post<citD6Hre  and  oerrecfhw 
actioB  at  CaeiMes  cumntSy  eubjeet  4o 
pest-destne  peiiah  leqtareoients.  It  also 
is  likely  Aiat  Aeae  actions,  if  taken  after 
promulgatiea,  ^vtraM  %eve  aatisfied  lite 
requirements^  this  rule.  The  Agency 
daea  not  believe  it  wrotddini^  sense  to 
raqnire  EPA  er  ^w  Stale  te-ge  through 
procedural  tape  4e  satirfy  ragtdatt>ry 
requirements  where  environmentorl 


needs  al  a  iauttHy  hmmi 
adequflW^r.  TbMian.  ibe  40MKgr  is 
proposiag.  *m4m  «aK.t2a(M.« 

procedure  for  the  Agsacy  toeswiaar 
activities  initiated  or  caniattid  4a  Ml 
prior  te  pvontugafien  ei  tins  nne,  ta 
determine  wheUier  4h«  fequiiuiaeiits 
appiicaole  tO  iBe  xBCuMy  nave  veanmet. 

Under  proposed  ^■265.'T21tc),BPA 
would  provide  ptAAlt  <u0tiL8  of  its 
activities  at Ifae  EBcdhy.and)t8 
determination  Ihat  "die  fBcitlty  has  been 
addressed,  and  aotidt  piiblic  comment. 
After  review  ef  pUfaUc^xunment,  the 
Agency  would  determine  whether  the 
activities  conducted  at  Xhe  facility  weie 
adequate  to  satisfy  (he  jefuJrements  of 
part  265.  U  Ihe  activitias  were  {aund  to 
be  da&denLEPA  would  impose 
additkmal  joBquirements  «'tt>«»r  by 
amending  (he  exiatijig  nrdar.  issuing  a 
new  ardor.  jnadUyii\g  Ibe  poat-olaaure 
plan,  or  nquidnga  poct-cuasuiepennit 

III.  Request  for  Public  ConuneDl«a 
Cloaura  and  feal-Oasm«  ftalatai  fssaea 

Today  'a  natioe  faeposas  sevesal 

governing  r  Insure  aBapoat-clesure  caM. 
It  is  import  Ml!  >0daE%4hatlh« 
regtdalrwy  amaadbaoata  prapasad  iaday 
repreaaat  an  iniliii  alep  IB  a 'biaader 
effort  ao  iiBfaesie  the  eyislinB'Cioaure 
paaoaas.  Tha  Aaeac^y  awmpaians  Ike 
need  to  aauaui  Sk 
beyaad  -what  is  f  lynwri  tadaf. 

Specific  atty.  tha  A^BBcr  «acofnizat.a 
nend  ie  Mail  afiii  111  vBly  iokagiateiiie 
closuBB  and  canacdiv  1 
at  fiiriliiin.Md  lai 

ilfaataaflact 
the'  nasnpiwriHaa  «f auoh  nrfiiiiiia  la 
the  faUoMriag  diacuaaiaa.  the . 
soltclts  coaaaant  aa  koth  of  Asse 
isstws.  In  addMaaao  aoiictting 
comment  aa  Wii  gpaiJie  iaaaaa 
discussed 'below,  the  Ageacyadaa 
so  lictts  general  ■riawiwa»a:<ia<Ao>ure 
prooeM,  includiag  iaipwHiinaats  <a 
implementing  ^le  ^»ueent  aaqmmaents 
and  options  te  imprawe  the  preoess. 

A.  Regulatory  Tiaufiviaes 

As  WttS  flMOtt990Q  QOOAfOf  nW  CtlSTSlii 

before  the  ^geacy  had  anyeKpenenoe 
with  oftastire  unaar  WCRI\  etancnros^  net 
surpnsmgly .  Aefefere. 'dwy  do  net 
aWmys  f^eot  Ae  «)empleidty  af  fjleauve 
activities.  Oae  «»«is>mjiliBcatipn  in  Ibe 
current  cleeare  pfooess  is  llie 
imposition  efiimebames  for  clesure 
activitiesandt^esure  fdan  approval. 
Expectations  built  based  -en  iheae 
timeframes  ^as'ieeU  as  efber  -bekMe) 
nave  'Caasea  \mWw  to  cji  iticiao  tne  sece 
at  w^Ttch  tfw  Agancy  is  Stringing 
facilities  fet^kisuie. 


ki  a  tapoat  asauad  4b  May  arf  t«9L 
entitled  ftayBK  iaClawi^*Bd 
CleamM^tOpHamrdetismmete 
Facilities.  GAOco^cizedlhe  Agenc^ 
progress  in  coaBpletB^>doaure  actudtiet 
at  the  approwwaatoiy  MM  iand  diipasd 
facilities  that  lost  inteiiaiatatusan  MSS. 
GAP  ^loiirted  <e  the  rogidatoiy 
timeframes  in  'thexdaeuw  prooess  and 
determined  (that  idie'dlosuje  aotivsties 
skawld  W<x)mpl0te  at  those  fecilittes.  fn 
a  later  report  entitled  Imped/meats 
Dehy  Timdl^'Cioung  and  Ckmnapt^ 
Facilities,  iaaaed  m  AfuJl  <rf  1«82.  GMO 
expsessed  canoems  Aiat  owtners  and 
operators  «an  eimoct  imMlnitely  delay 
the  closure  process.  GAO  suggested  'Aiat 
the  Agency  ehould  <use  <he  regulatory 
closure  timeframes  to  prevent  pretengod 
cleannp  activities. 

The  Agency  disagrees  that  ibe  cursent 
regulatory  tintefranes  far  closiue 
compleboB  ootdd  ke  «aed  ta  enewre  that 
desnre  is  oanfteted  wilbin  4hoae 
tHnOframes.  Katker,  f be  Agency  believea. 
as  wasdiecusaedeaKier  ta^is 
preamble,  Aiat  in  <nany  caees the 
tim^amea  for  -dkjtmn  <oomyiKiaB  do 
not  reflect  the  tedufkal  camplesdty  «tf 
the  pjooDsa.  ta #m  fctla>ring  disousaiaiv. 
the  Agency  wiiuHa  ^aaomeBt  on  ^tians 
for  removing  «r  owtonding  4ie 
timeframes  in -Aie  current  <4oeure 
regidations. 

1.  Closure  Plan  BeuiewABd  Ajiftfovail 
Process 

In  IMSUi^a  Afeaefr  fcaaudgated 
regulations  Ant  iartlarkid  tiaaeframes  tm 
review  and  appPMjdeaf  nlaaiire  ftons.  dt 
the  tkne,  the  Agency  toiieKod  the 
timeframes  snare  jeasoaAla.  Uader 
these  regulations.  &A  jnuat  appaaare. 
modify.ar  ^sapptaae  axjkwtnefdan 
wi&tB  M  daysaif te  inibsll  eubniission. 
Upon  disapptevai  of  ^ke  plan,  tke  owner 
or  operator 'Biust  stiknitaaewiir 
revised  plan  %v«(hiB  M  days.  The 
Agency  then  kas  M  days  4e  approve  «r 
modify  flie  resubmitted  plan. 

Theee  linieframcs  were  deawfleped 
before  the  Agoncy  *had  «xperience 
impleiBeBtutg<Aoaufe.  and  prior  to  <ke 
enactinewt  4f  HSWA.  Since  'diat  ttme, 
experience  baa  indicated  ibat  dleouww 
are  often  more  complex  than 
anticipated,  particulai^y  fervMer^inits 
requiring  oorreoliveafltieB. 
Gonseqvenfffy.iJBe  tuneiMHnes 
established  in  tke  fegtdatiens  eften  ere 
not  mtA  ^y  4he  Agencjy  and  Ike  regidated 
commimity.  flaaed  en  lUs  exjperience. 
the  Agency  today  aeeks  -eoBHaewt  on  the 
need  to  revise  existing  Timeframes,  and 
on  alternative  approaches  to^tte  review 
and  approvnprocess. 

EPA  apecgiLaBy  eeeks  <»nunent  «b 
the  «]!^on  ef  fAi  miBflling  mandatory 
timeframes.  T%is  -cAiaBge  iMetdd  allow 


for  casahy-caae  variatiaa  in  die  time 
allowed  for  doaura  plan  review  and 
revisim.  The  time  raqoired  to  process 
individual  doaum  plans  varies  widely 
accxmliBg  to  the  ao^  and  cnnplexity 
of  the  doeure  activity,  the  quality  of  Uie 
plan  submitted,  and  the  extent  of 
revision  required.  An  additional 
important  variable  ia  the  need  to 
coordinate  closure  with  cotrective 
action  laqoired  at  the  site.  In  addition 
to  providing  flexibibty  to  account  for 
site-specific  variation,  removing 
timeframes  wotild  allow  EPA  and  the 
States  to  prioritize  their  worUoads  and 
to  process  closure  plans  on  a  tvorst-site 
first  bests. 

On  the  other  hand,  EPA  recognizes 
the  need  to  maintain  accountalnlity  for 
timely  and  efiiBctive  implementation  of 
RCRA.  Timeframes  provide  a  simple, 
straightforward  means  of  auditing 
performance  md,  by  removing  them,  the 
Agency  may  be  removing  an  impcntant 
means  of  insuring  accountalnlity.  ha 
light  of  this  concern,  a  second 
alternative  may  be  to  retain  but  extend 
the  current  timeframes  to  more 
accuratdy  reflect  time  needed  to 
complete  specific  closure  activities.  The 
Agency  is  not  now  suggesting  alternate 
time  pmiods.  but  solicits  comment  on 
specific  timeframes  that  may  be  more 
reasonaUe  and  apfnopriate. 

2.  Timeframes  fior  Completitm  of 
Cloaure  Activitias 

Under  existing  regulationa.  fiMaBties 
must  complete  closure  within  180  dajw 
of  receipt  of  the  final  volume  of 
hazardous  waste,  or  180  days  aftm  the 
dosura  plan  has  been  approved, 
whichever  is  later.  Extensions  may  be 
approved  upon  demonstrati(»  of  need. 
These  timeframes  are  designed  to 
prevent  doeiires  from  dra^^g  on  for 
indefinite  periods.  The  Agency  is 
concerned  that  if  dosura  is  not 
addressed  in  a  timely  manner,  there  is 
an  increased  likelihood  of  releases  fitHn 
the  unit  into  the  environment,  and  that 
the  financial  situaticm  of  the  fadlity 
may  deteriorate  such  that  it  will  be 
un^le  to  ccHnplete  cloaure  activities  on 
its  own. 

On  the  other  hand,  die  Agency  has 
found  that  the  180-day  time  period  has 
been  insuffident  far  a  mafority  of  dosed 
and  dosing  RCRA  fKilities.  Activities 
required  to  complete  closure  (e.g. 
securing  contracts,  developing  plans 
and  ^Mdfications,  bidding  and 
construction)  have  jwoven  to  be  more 
time  consuming  and  complicated  than 
originaUy  antidpated.  As  noted  above, 
the  size  and  sct^ie  of  the  dosure 
activities  are  important  variables  that 
may  significantly  affsct  time  required  to 
achieve  final  dcmne.  Appropriate 


timefirames  may  also  vary  widely  based 
on  the  type  of  zemedies  pursued. 
Bioremeoiatian  or  waste  fixation,  for 
example,  may  constitute  efliective,  albeit 
longer-term  means  of  meeting  dosure 
performance  standards.  Anodier 
important  consideration  dial  frequently 
warrants  extension  of  the  dosure  period 
is  the  need  to  adtedule  dostue  activities 
to  correspond  with  required  correcti've 
action. 

Extensions  may  be  granted  if  the 
owner  or  operstor  can  demonstrate  need 
in  accordance  with  existing  provisions. 
EPA  is  concerned.-however.  that 
extensions  may  have  become  the  rule 
rather  than  the  exception.  Based  on 
these  concerns,  EPA  is  considering 
revision  of  the  18(^day  dosure 
completion  period^  Givoi  the  site- 
spedfic  nature  of  time  needed  to 
complete  closure,  EPA  is  considering 
proposing  that  time  periods  for 
completing  dosure  be  developed  on  a 
&dlity  spedfic  basis  through  the 
dosure  plan  process.  Another 
alternative  would  be  to  establish  a 
longer  more  appropriate  mandatory  time 
period  for  completing  dosure. 

Under  any  alternative,  EPA  believes  it 
is  appropriate  to  retain  the  existing 
provision  that,  in  instances  where 
dosure  will  take  longer  than  180  days, 
the  owner  or  operator  must  certify  that 
he  has  taken  and -mil  continue  to  take 
all  steps  to  prevent  threats  to  human 
health  and  the  environment. 

EPA  solidts  comments  on  whether 
the  180-day  dosure  completion  period 
should  be  revised  and,  if  so.  how  it 
should  be  amended  to  provide 
necessary  flexilMlity  while  ensuring 
effective  and  timely  dosinres. 

B.  Regulatoiy  Distinction  Between 
Aeguloted  Units  Vndergmng  Corrective 
Action  and  NonS^utated  Solid  Waste 
Management  Units 

The  universe  of  closed  and  dosing 
regulated  land  disposal  units  includes  a 
number  of  units  that  have  releesed 
hazardous  «vastes  and  constituents  into 
soils  and  groundwater  surrounding  the 
unit.  In  terms  of  tha  environmental  risk 
associated  with  these  ragidated  units, 
and  the  activities  necessary  to  address 
that  risk,  these  units  are 
indistinguishaUe  fitnn  non-regulated 
solid  waste  management  units.  In  many 
cases,  particularfy  in  the  case  of  unlined 
land-based  units,  dosure  of  the 
regulated  unit  will  involve  many  of  the 
same  activities  as  do  corrective  actions 
conduded  under  the  authority  of 
§  264.101  or  RCRA  section  3008Ch). 
However,  in  the  case  of  regulated  units, 
the  regulations  erf' parts  264  and  265 
governing  groundwater  monitiuing. 
closure  and  post-closure  care,  and 


finandal  assxirance  continue  to  apply 
during  deanup. 

The  Agency  is  concerned  that  this 
dual  regulatory  scheme  often  limits  the 
Agency's  ability  to  determine  the  best 
remedy  at  regulated  units.  The  Agency 
believes  that  there  are  many  situations 
where  allowing  the  Regional 
Administrator  to  make  a  site-specific 
determination,  rather  dian  strictfy 
applying  the  full  range  of  parts  264  and 
265  requirements,  would  better  serve 
the  goal  of  expedited  dosure  of  the  unit. 

Consider,  for  example,  the  situation 
where  EPA  or  an  authmized  State 
addresses,  through  its  corrective  actioB 
autfafirities.  a  collectiiw  of  adjacent 
units  relea^ng  hazardous  ctmstituents 
to  the  environment  If  one  of  those  units 
were  a  regulated  unit,  wdiile  the  others 
were  non-regidated  solid  waste 
management  units,  two  regulatory 
regimes  would  arguably  apply.  Under 
the  current  regulatory  structure,  EPA 
might  select  remedies  for  the  solid 
waste  management  units  throu^  die 
proposed  40  CFR  subpart  S  process, 
while  the  regulated  unit  would  remain 
subject  to  part  264  and  part  265  closure 
and  poundwatM'  mcmitoring 
requirements.  Thus,  in  one  case 
groimdwater  cleanup  levels  would  be    - 
selected  through  a  belandng  process 
comparable  to  Superfund's.  while  for 
the  regulated  unit,  the  owner  or  operator 
might  be  required  to  dean  the  site  up  to 
background,  or  sedc  an  Ahemative 
Concentration  Limit  under  §264.94.  In 
this  case,  EPA  does  not  believe  retaining 
a  dual  regulatory  structxire  serves  the 
goal  of  expedited  cleanups.  Rather,  it 
believes  that  the  corrective  action 
process,  which  was  spedfically 
designed  for  remedial  activities,  would 
be  more  appropriate  to  address  the 
closed  regulated  units. 

In  other  cases,  the  r^ulations  mi^t 
prevent  the  ovtmer  oi  operator  from 
closing  the  unit  in  a  mannar  that  meets 
the  dosure  performance  standard  of 
§§264.111  and  265.111.  For  example, 
where  waste  has  been  removed  frcun  a 
unit  but  contaminated  soils  remain,  the 
remedy  that  might  best  prevent  future 
releases  from  the  unit  could  indude 
installation  of  an  infiltration  system  and 
flushing  of  soils  ova  time  to  remove 
remaining  contamination.  However,  the 
requirement  of  §§  264.310  and  265.310 
that  the  unit  be  covered  with  an 
impermeable  RCRA  cap  would  arguably 
rule  out  or  significantly  complicate  the 
remedy,  because  soils  could  not  be 
flushed  beneath  a  cap,  and  the 
contaminated  soils  would  remain 
untreated. 

The  Agency  is  considering 
amendments  to  the  requirements  of 
parts  264  and  265  that  would  reduce  or 
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eliminate  the  regulatory  distinction 
between  closed  or  closing  regulated 
luiits  that  require  corrective  action  and 
other  solid  waste  management  units. 
EPA,  therefore,  solicits  comment  on 
whether  to  allow  the  Regional 
Administrator  to  establish  groundwater 
monitoring,  closure  and  post-closure 
care,  and  financial  assurance 
requirements  on  a  site-specific  basis  at 
regulated  units  addressed  through  the  ' 
corrective  action  process.  Under  this 
approach,  the  Regional  Administrator 
would  look  to  the  corrective  action 
process,  rather  than  the  unit-specific 
technical  standards  designed  for 
regulated  units,  to  determine  remedial 
objectives  and  standards.  This  would 
allow  EPA  to  develop,  through  the 
corrective  action  process,  a  consistent 
overall  remedy,  tailored  to  the  specifics 
of  the  situation. 

The  Agency  sp>ecifically  solicits  the 
following  information: 

(1)  Situations  where  it  is  important  to 
retain  the  regulatory  distinction 
between  regulated  units  undergoing 
corrective  action  and  other  solid  waste 
management  units, 

(2)  Specific  requirements  applicable 
to  regulated  units  that  should  be 
retained  (if  any), 

(3)  Situations  where  it  is  important  to 
eliminate  the  distinction  between 
regulated  units  undergoing  corrective 
action  and  other  solid  waste 
management  units,  and 

(4)  Specific  requirements  applicable 
to  regulated  units  that  impede  cleanup 
at  those  units. 

IV.  Proposed  Provisions  Related  to 
State  Enforcement  Authority  to  Compel 
Corrective  Action  at  Interim  Status 
Facilities 

A.  Background  Information 

The  HSWA  amendments  of  1984 
substantially  expanded  corrective  action 
authorities  for  both  permitted  RCRA 
facilities  and  facilities  operating  under 
interim  statiu.  Section  3004(u)  requires 
that  any  hazardous  waste  management 
permit  issued  after  November  8, 1984, 
address  corrective  action  for  releases  of 
hazardous  waste  or  hazardous 
constituents  firom  any  solid  waste 
management  unit  (SWMU)  at  the 
facility.  Section  3004(v)  extends 
corrective  action  authority  to  cover 
releases  migrating  off-site.  Section 
3008(h)  provides  EPA  with  enforcement 
authority  to  require  corrective  action  at 
interim  status  facilities.  Sections  3004 
(u)  and  (v)  became  immediately 
effective  in  all  States  and  are 
administered  by  EPA  until  States 
berome  authorized  for  HSWA  corrective 
action  {see  section  VI  of  this  preamble 


for  further  discussion).  Section  3008(h) 
also  became  effective  immediately. 

On  July  15. 1985,  and  December  1, 
1987,  the  Agency  codified  in  §  264.101 
the  requirements  of  sections  3004  (u) 
and  (v)  for  addressing  corrective  action 
at  permitted  facilities  (see  50  FR  28747 
and  52  FR  45788).  As  a  result,  States 
wishing  to  obtain  or  retain  authorization 
to  implement  subtitle  C  hazardous 
waste  management  programs  must 
adopt  permitting  authorities  that  are  at 
least  as  stringent  as  the  provisions  in 
$264,101. 

Prior  to  today's  rule,  however,  the 
Agency  had  not  proposed  that  States 
adopt  as  pari  of  an  adequate 
enforcement  program,  the  authority  to 
issue  enforcement  orders  to  compel 
corrective  action  at  interim  status 
facilities  (section  3008(h)  authority). 
While  many  States  may  have  authorities 
comparable  to  section  3008(h),  they 
have  not  been  reviewed  by  the  Agency 
through  the  State  authorization  process. 
EPA  is  proposing  today  to  require  States 
to  adopt  such  authority.  As  with  all 
other  EPA  enforcement  authorities,  EPA 
will  maintain  it's  authority  to 
implement  section  3008(h). 

B.  Sununary  of  Proposed  Provisions 

The  Agency,  through  today's 
proposal,  would  require  States  to  adopt, 
as  part  of  an  adequate  enforcement 
program,  the  authority  to  issue 
enforcement  orders  to  compel  corrective 
action  at  interim  status  facilities.  States 
will  now  need  to  be  authorized  for  both 
corrective  action  at  permitted  facilities 
under  authorities  comparable  to 
sections  3004  (u)  and  (v)  and  at  interim 
status  facilities  under  an  authority 
comparable  to  section  3008(h).  States 
may  choose  to  enhance  their 
enforcement  program  by  adopting  an 
authority  comparable  to  section  3008(h) 
prior  to  authorization  for  corrective 
action  at  permitted  facilities.  For 
example,  a  State  with  a  cleanup 
authority  that  can  address  interim  status 
facilities  could  include  such  authority 
as  part  of  its  adequate  enforcement 
program,  even  if  it  did  not  yet  have 
authority  to  address  corrective  action  at 
permitted  facilities. 

The  Agency  would  require  that  the 
State  interim  status  enforcement 
authorities  be  comparable  in  scope  to 
section  3008(h)  authority.  Section  ni.C. 
of  this  preamble  describes  conditions 
that  a  State  enforcement  authority 
would  have  to  meet  to  be  considered 
comparable  to  section  3008(h)  authority. 

C.  Analysis  and  Discussion 

The  RCRA  regulations  at  §  271.16 
specify  the  requirements  for 
enforcement  authorities  that  States  must 


meet  in  order  to  gain  and  maintain 
authorization  to  administer  the  RCRA 
program.  The  Agency  is  proposing  to 
amend  the  requirements  for 
enforcement  authorities  at  §  271.16  to 
require  States  to  have  authority  to 
eompel  corrective  action  at  interim 
status  facilities. 

The  Agency  believes  that  requiring 
States  to  adopt  such  authority  will 
enhance  the  State's  role  as  the  primary 
implementing  authority  for  the  RCRA 
Subtitle  C  program.  Furthermore, 
today's  proposal  will  ensure  that  States 
have  the  full  range  of  RCRA  clean  up 
authority  granted  EPA  by  Congress,  and. 
therefore,  will  promote  a  more  complete 
and  consistent  delegation  of  the 
corrective  action  program  to  the  States. 
As  currently  practicctd,  delegation  of  the 
corrective  action  program  to  address 
permitted  facilities,  but  not  interim 
status  facilities,  causes  confusion  in  the 
regulated  community  and  makes  it  more 
difficult  for  the  States  to  establish 
priorities  and  manage  resources 
efficiently.  Furthermore,  redundant  or 
inconsistent  regulation  may  result. 
Today's  proposal  enhances  the  State's 
ability  to  take  the  lead  for  RCRA 
cleanup  activities  at  all  RCRA  treatment, 
storage,  and  disposal  facilities — interim 
status  as  well  as  permitted. 
Furthermore.  EPA  believes  that  this  will 
promote  consistency  between  corrective 
actions  compelled  by  the  Federal  and 
State  corrective  action  programs.  The 
proposed  regulations  will  ensure  that 
equivalent  corrective  action  activities 
are  implemented  at  interim  status . 
facilities,  regardless  of  whether  the 
action  is  initiated  by  EPA  or  a  State. 

The  Agency  believes  that  most  States, 
especially  those  authorized  for 
corrective  action  under  sections  3004 
(u)  and  (v),  may  already  have  the  type 
of  enforcement  authority  that  would  be 
required  by  today's  proposal.  EPA 
specifically  requests  comment  fi'om 
States  as  to  whether  the  Agency  is 
correct  in  this  assimiption.  In  addition, 
the  Agency  requests  comment  regarding 
the  difficulty  of  obtaining  such  an 
enforcement  authority  in  States  where  it 
does  not  already  exist. 

Requiring  States  to  obtain  the  ability 
to  issue  interim  status  corrective  action 
orders  also  complements  today's 
proposal  to  allow  alternative 
mechanisms  (i.e.,  orders)  to  replace 
post-closure  permits.  Today's  proposal 
ensures  that  all  States  have  authority  to 
address  both  corrective  action  and  post- 
closure  care  at  interim  status  facilities. 

The  Agency  will  retain  its  ability  to 
issue  section  3008(h)  orders.  The 
Agency  believes  that  in  many  cases,  it 
will  be  more  efficient  to  continue  to 
implement  section  3008(h)  orders 


already  in  place,  even  if  the  facility  is 
located  in  a  State  which  has  adopted  a 
corrective  acticn  order  authority  as  part 
of  their  adequate  enforcement  program. 
Issuance  of  a  State  corrective  action 
order  to  an  interim  status  facility  would 
not  preclude  subsequent  corrective 
action  requirements  pursiiant  to 
sections  3004  (u)  and  (v).  Although  EPA 
would  retain  the  authority  to  issue 
section  3008(h)  orders  to  interim  status 
facilities,  the  Agency  anticipates  that 
such  actions  wmild  be  filed  in  States 
authorized  for  interim  status  corrective 
action  authority  mily  after  careful 
consideration  and  cmly  in  cases  that 
meet  any  of  tiie  foUowing  criteria: 

(1)  The  State  fails  to  take  timely  and 
appropriate  acticm; 

(2)  The  State's  action.is  clearly 
inadequate;  or 

(3)  Cases  that  are  of  national 
significance.  Of  course,  the  Agency  will 
consider  using  its  section  3008(h) 
authority  to  compel  corrective  action  if 
requested  by  a  State. 

The  Agency  does  not  intend  to 
duplicate  past  efforts  ctMiducted  as  part 
of  the  State  authorization  process  for 
HSWA  corrective  action  through  this 
rulemaking.  Yfhere  appropriate,  the 
Agency  will  review  previously 
submitted  State  corrective  action 
authorization  packages  for  permitted 
facilities  to  evaluate  a  State's  interim 
status  corrective  actitm  order  authority. 
However,  it  may  be  necessary  for  States 
to  augment  previous  authorization 
packi^ges  with  supplemental 
informatifm  to  enri>le  the  Agency  to 
evaltiate  fully  such  order  authorities. 

Under  this  proposed  rule.  States  that 
have  not  yet  been  authorized  for 
corrective  action  at  permitted  facilities 
could  apply  for  authorization  for 
corrective  action  authority  at  interim 
status  facilities.  In  such  a  case,  EPA 
would  require  the  State  to  develop  a 
Memorandum  of  Agreement  (MOA) 
with  EPA  to  provide  the  Agmcy  the 
opportiuiity  to  comment  on  draft  orders 
prior  to  issuaince.  Pricx-  to  today's 
proposal,  EPA  has  not  established  a 
riglu  to  comment  on  draft  orders. 
However,  in  the  case  where  States  are 
not  yet  authorized  ftu-  corrective  action 
at  permitted  facilities,  the  Agency 
believes  that  it  would  be  important  to 
have  such  opportunity  to  ensure 
consistent  implementatiim  of  the  RCRA 
corrective  action  program.  To 
accommodate  variations  in  State 
procedural  rules.  EPA  would  allow 
these  States  and  the  Regions  to  decide 
exactly  how  and  when  EPA  would 
submit  comments  on  State  orders  in  the 
State/EPA  MOA. 


D.  BPA's  Interpntation  of  the  Scope  of 
Section  300a(b) 

The  Agency  uses  section  3008(h) 
audiority  to  address  releases  at  interim 
status  facilities  authoriaed  to  (tpente 
under  section  300S(e)  of  RCRA.  In  a 
December  16, 1965,  memorandum  from 
).  Winston  Porter,  tiien  Assistant 
Administrator  of  the  Office  of  Solid 
Waste  and  Emergency  Re^wnse. 
"Interpretation  of  Section  3008(h)  of  the 
Solid  Waste  Disposal  Act,"  EPA 
interpreted  section  3008(h}  to  mable  the 
Agency  to  respond  to  releases  of 
hazardous  waste  at  hazardous 
constituents  at  facilities  that  have,  had, 
or  should  have  had  authorization  to 
operate  under  interim  status  by  taking 
either  judicial  or  administrative  action. 
States  must  demonstrate  that  their 
authority  can  address  an  equally  broad 
imiverse  of  facilities,  throi^  either 
judicial  or  administrative  action,  and 
that  their  order  authorities,  at  a 
minimum,  meet  the  criteria  discussed 
below.2 

1.  Definition  of  Facility 

In  a  recent  rule,  (Corrective  Action 
Management  Units  and  Temporary 
Units  (58  FR  8658.  February  16, 1993)), 
EPA  defined  "fecility'*  for  corrective 
action  purposes  as  "all  contiguous 
property  under  the  control  of  the  owner 
or  operator  seeking  a  permit  under 
Subtitle  C  of  RCRA."  The  Agency 
interprets  "feaKty"  to  have  the  same 
meaning  under  section  3f>08(h).  EPA  is 
proposing  that  States  must  demonstrate 
tliat  their  cleanup  order  authorities 
contain  a  definition  of  "facifity"  that  is 
at  least  as  broed  as  that  available  under 
section  3008(h)  or  that  the  State 
authority  otherwise  has  a  scope  as  broad 
as  secticm  3008(h).  . 

2.  Definition  of  Release 

While  the  statute  does  not  define  the 
term  "release,"  the  Agency  has 
interpreted  the  term  to  be  at  least  as 
broad  as  the  definition  of  release  under 
CERCLA  section  101  (22).  The  Agmcy 
considers  a  release  to  be  any  spilling, 
leaking,  pumping,  poiuing,  emitting, 
empt3ang.  discharging,  injecting, 
escapihg,  leaching,  diunping,  or 
disposing  into  the  environment.  The 
legislatit^e  history  {*•*)  also  makes  it 
clear  that  the  term  release  is  not  limited 
to  releases  to  ground  water.  Therefore, 
the  Agency  uses  section  3008(b)  to 


^  The  Agency's  interpreMion  of  ibe  carrective 
action  autfaoritM*  uimIw  Mction  300a(b)  and 
sections  30M  (u)  and  |v)an  virtualty  identical. 
Therefora,  criteria  discxiased  in  this  section  related 
to  the  Agency's  interpretation  of  section  3008th)  are 
applicable  to  lb*  diiomiOB  of  sections  3004  (u) 
and  (v)  in  section  IV  of  this  ptaanifaie,  lutiess 
otherwise  noted. 


address  releases  of  hazardous  waste  or 
hazardous  constituents  ^  from  a  facility. 
EPA  is  proposing  that  States 
demonstrate  that  their  corrective  action 
order  authorities  indude  a  definitiaa  of 
release  that  is  as  broad  as  that  being 
used  by  EPA  under  secticm  3008(h),  or 
otherwise  has  the  authority  to  address 
all  "releases"  as  defined  under  that 
section. 

3.  Off-Site  Releases 

EPA  interprets  section  3fK)8(h)  to 
include  the  responsibility  to  address 
corrective  action  beyond  the  facility 
boundaries  as  set  out  in  section  3004(v). 
Section  3004(v)  requires  owners  and 
operatOTs  to  take  corrective  action 
beyond  the  fecibty  boundary  where 
such  action  is  necessary  to  protect 
human  health  and  the  envinmment 
unless  the  owner  or  opwator  of  the 
facility  demonstrates  that,  despite  best 
efforts,  it  is  unable  to  obtain  the 
necessary  permission  to  undertake  such 
actioii.  EPA  proposes  to  require  States  to 
be  able  to  impose  similarly  stringent 
requirements. 

4.  Compelling  Compliance 

In  cases  of  failure  to  comply  with  an 
order  issued  under  section  3008(h)  of 
RCRA,  EPA  may  assess  a  civil  penalty 
of  up  to  $25,000  for  each  day  of  non- 
compliance. Section  3008(h)  also  allows 
EPA  to  commeiice  a  civil  action  for 
appropriate  relief  including  a  temporary 
or  permanent  injunction,  or  a 
suspension  or  revocation  of  a  facility's 
authority  to  operate  under  interim 
status. 

Before  States  enforcement  jH'ograms 
can  be  deemed  adequate  under  today's 
proposal  (i.e.,  authority  to  address 
corrective  action  at  interim  status 
facilities),  they  must  have  the  ability, 
either  judicial  or  administrative,  to 
assess  and  collect  civil  penalties. 
Current  requirements  for  adequate 
enforcement  programs  found  in 
§§  271.15  and  271.16,  require  States  to 
have  administrative  or  judicial  authority 
to  assess  penalties  up  to  $10,000  per 
day.  Although  section  3008(h)  enables 
the  Agency  to  assess  penalties  up  to 
$Z5,000  per  day.  at  this  time,  EPA  is  not 
proposing  to  require  States  programs  to 
meet  the  penalty  amounts  currently 
specified  in  section  3008(h).  However, 
the  .'\gency  is  seeking  comment  on 
whether  §§  271.15  and  271.16  should  be 
amended  to  require  States  to 
demonstrate  that  their  penalty  authority 
is  consistent  with  EPA's  (tlie  ability  to 
collect  penalties  of  up  to  $25,000  per 


^Hazardous  coostituents  are  tbe 
in  40CFR.  Part  261.  Appeadix  a 
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day  for  non-compliance  with  RCRA 
and'or  its  regulations). 

In  addition,  EPA  %vill  accept  any  State 
authority  as  part  of  their  adequate 
enforcement  program  that  allows 
assessment  and  collection  of  penalties 
for  non-compliance  with  a  cleanup 
order.  States  must  be  able  to  apply  such 
penalty  authority  to  facilities  stibject  to 
interim  status  requirements  under 
Subtitle  C. 

Today's  proposal  would  also  require 
States  to  demonstrate  that  they  have  the 
ability  to  suspend  or  revoke  a  facility's 
authority  to  operate  under  interim  status 
and  commence  a  civil  action  for 
appropriate  relief,  including  a 
temporary  or  permanent  injunction 
under  the  cleanup  order  authority  or 
under  a  separate  authority  that  can  be 
applied  to  interim  status  facilities. 

5.  Application  of  Order  Authority 

EPA  believes  that  State  enforcement 
programs  will  be  enhanced  by  requiring 
that  such  programs  have  the  authority  to 
use  orders  to  address  corrective  action 
at  interim  status  facilities.  To  provide 
States  flexibility  to  satisfy  this  newly 
proposed  reqxiirement  for  authorization, 
EPA  would  allow  States  to  request 
authorization  for  any  State  law  or 
enforcement  authority  that  meets  the 
minimum  requirements  of  section 
3008(h)  as  discxissed  earlier  in  this 
section  of  the  preamble. 

Furthermore,  the  Agency  has  found 
that  in  some  States,  those  agencies 
responsible  for  the  RCRA  program  may 
not  be  responsible  for  enforcing  RCRA 
order  requirements.  For  example,  the 
State's  interim  status  corrective  action 
orders  might  only  be  enforceable 
through  the  State  Attorney  General's 
Office.  In  this  case,  a  Memorandum  of 
Agreement  (MOA)  would  be  required 
between  the  two  State  agencies  to 
allocate  responsibilities  for  any 
necessary  enforcement.  Such  MOA  must 
be  available  for  Agency  review. 

In  order  to  facilitate  authorization  of 
State  enforcement  programs,  the  Agency 
requests  comment  on  whether  or  not  it 
would  be  appropriate  to  provide  interim 
authorization  for  the  corrective  action 
order  authority  as  proposed  in  today's 
rule. 

V.  Request  for  Comment  on  Authorizing 
States  to  Use  State  Orders  to  Impoae 
Corrective  Action  at  Permitted 
Facilities 

In  the  course  of  authorizing  States  for 
sections  3004  (u)  and  (v)  authority,  the 
Agency  has  recognized  that  some  States 
would  like  to  compel  corrective  action 
at  permitted  faciUties  (all  TSD  faciUties) 
through  a  State  order,  in  lieu  of  writing 
specific  permit  conditions  to  implement 


section  3004  (u)  and  (v).  For  example, 
a  State  that  has  years  of  experience 
implementing  a  broad  and  powerful 
cleanup  order  authority  may  prefer  to 
rely  on  this  authority  rather  than 
imposing  corrective  action  through 
permits;  or  a  State  that  is  already 
requiring  facility-wide  cleanup  through 
an  order  issued  under  a  State  statute 
may  find  that  at  the  time  of  permit 
issuance,  no  additional  permit 
requirements  are  necessary. 

To  ensure  that  such  cleanup  orders 
meet  the  requirements  of  sections 
3004(u)  and  (v),  EPA  would  require 
States  to  assess  the  completed  cleanup 
conducted  under  an  order  against  the 
requirements  of  sections  3004(u)  and 
(v).  In  addition,  such  orders  must  be 
incorporated  by  reference  in  the  permit, 
which  means  the  State's  normal  permit 
ap{>eal  procedures  apply  to  the 
provisions  of  the  order.  Finally,  the 
permit  would  need  to  include 
"reopener"  language  to  ensure  that  if 
the  requirements  of  sections  30O4(u) 
and  (v)  were  not  met,  the  State  would 
have  the  opportunity  to  modify  the 
permit  to  require  any  additional  work. 

EPA  is  seeking  comment  on  whether 
this  concept  (i.e.,  using  orders  in  lieu  of 
section  3004(u)  and  (v)  permit 
conditions)  should  be  made  available  to 
the  States  as  an  option  for  implementing 
corrective  action,  and  whether  it  would 
be  useful  to  facilitate  cleanups  and 
provide  flexibility  to  States  seeking 
authorization  for  corrective  action.  If 
this  concept  were  eventually  adopted. 
States  wishing  to  use  cleanup  order 
authority  as  the  principal  vehicle  for 
corrective  action  at  permitted  facilities 
would  have  to  demonstrate  to  EPA  that 
the  order  authority  is  at  least  as  broad 
as  the  requirements  of  sections  3004(u) 
and  (v).  "The  specific  requirements  for 
section  3004(u)  and  (v)  can  be  found 
under  the  similar  discussion  of  section 
3008(h)  requirements  found  in  section 
IV.  of  this  preamble.  Please  note, 
however,  that  the  Agency  is  not 
expanding  its  interpretation  of  section 
3008(h)  authority  to  include  permitted 
faciUties.  Rather,  the  Agency  believes 
that  some  States  may  have  very  broad 
authorities  that  can  address  both  interim 
status  and  permitted  facilities. 

VI.  Public  Participation 

It  is  the  Agency's  policy  to  provide  a 
meaningful  opportunity  for  members  of 
the  public  to  be  informed  of,  and 
participate  in,  decisions  that  affect  them 
and  their  communities.  This  policy 
appUes  to  corrective  action  conducted 
under  both  orders  and  permits. 

In  this  notice,  the  Agency  is 
proposing  to: 


(1)  Allow  the  use  nf  orders  in  lieu  nf 
post-closure  permits,  and 

(2)  Reauire  States  to  adopt  authority, 
as  part  of  their  authorized  programs,  to 
address  corrective  action  at  interim 
status  facilities.  Furthermore,  the 
Agency  has  asked  for  comment  on 
allowing  States  to  address  corrective 
action  through  order  authorities  in  lieu 
of  sections  3004(u)  and  (v)  at  permitted 
faciUties.  The  Agency  would  involve  the 
pubUc  in  each  of  these  scenarios 
through  the  following  procedures. 

A.  Public  Participation  Requirements 
When  Issuing  a  Section  3008(h)  Order  in 
Lieu  of  a  Post-Closure  Permit 

Under  today's  proposal,  all  orders 
issued  in  Ueu  of  post-closure  permit 
conditions,  in  conformance  with 
proposed  §  270.1(c)(7),  must  follow  the 
pubUc  participation  procedures  of  40 
CFR  part  121,  which  are  discussed  in 
section  V.A.2.C.  of  this  preamble. 

B.  Public  Participation  Requirements  for 
State  Corrective  Action  Orders  at 
Interim  Status  Facilities 

Today's  proposal  would  require  States 
to  obtain  the  abiUty  to  address 
corrective  action  at  interim  status 
facilities  with  an  order  authority. 
Current  Agency  policy  strongly 
encourages  that  the  opportunity  for 
public  participation  be  provided  prior  to 
final  remedy  selection.*  Therefore, 
States  seeking  authorization  for  3008(h) 
order  authority  must  have  a  rule  or  a 
poUcy  for  public  participation  that  is 
consistent  with  EPA's  current  poUcy. 

At  this  time,  the  Agency  is  also  asking 
for  comment  on  whether  it  would  be 
appropriate  to  mandate  the  use  of  pubUc 
participation  through  regulation 
(specifically  the  pubUc  participation 
regulations  proposed  under  today's  rule 
at  section  V  A.2.c.  (40  CFR  part  121)), 
for  all  orders  addressing  RCRA 
corrective  action  at  interim  status 
faciUties. 

C.  Public  Participation  Requirements  for 
Orders  Used  to  Address  Corrective 
Action  at  Permitted  Facilities  in  Lieu  of 
Sections  3004(u)  and  (v) 

The  Agency  is  asking  for  comment  on 
whether  it  would  be  appropriate  to 
allow  State  corrective  action  order 
authorities  to  address  corrective  action 
at  permitted  faciUties  in  Ueu  of  sections 
3004(u)  and  (v).  States  seeking  to  be 
authorized  for  such  authority  would 
have  to  demonstrate  that  their  cleanup 
order  authority  provides  for  public 
participation  prior  to  final  remedy 


*  This  policy  reflecu  section  7004(b)  of  RCRA. 
which  requires  EPA  to  provide  for  and  encourage 
public  participation  in  RCRA  actions,  including 
enforcement. 


selection.  The  Agency  soUcits  comment 
on  whether  it  should  require  that  those 
pubUc  participation  requirements  be 
equivalent  to  the  requirements  of  parts 
124  and  270,  or  whether  it  should 
approve  the  use  of  alternative 
procedures. 

VIL  Efifect  of  Today's  Proposed  Rule  on 
SUte  Authorization 

t 

A.  Applicability  of  Rules  in  Authorized 
States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  States  to 
administer  and  enforce  the  RCRA 
program  within  the  State  (See  40  CFR 
part  271  for  the  standards  and 
requirements  for  authorization). 
Following  authorization,  EPA  retains 
the  enforcement  authorities  of  sections 
3008,  7003.  and  3013  of  RCRA,  although 
authorized  States  have  primary 
enforcement  responsibiUty. 

Prior  to  the  Hazardous  and  SoUd 
Waste  Amendments  of  1984  (HSWA).  a 
State  with  final  authorization 
administered  its  hazardous  waste 
program  entirely  in  Ueu  of  the  Federal 
program.  The  Federal  requirements  no 
longer  appUed  in  the  authorized  State, 
and  EPA  could  not  issue  permits  for  any 
facilities  in  a  State  where  the  State  was 
authorized  to  permit.  When  new,  more 
stringent  Federal  requirements  were 
promulgated  or  enacted,  the  State  was 
obUgated  to  enact  equivalent  authority 
within  specified  time&ames.  New 
Federal  requirements  did  not  take  effect 
in  an  authorized  State  lutil  the  State 
adopted  the  requirements  as  State  law. 

In  contrast,  under  section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  new 
requirements  and  prohibitions  imposed 
by  HSWA  take  effect  in  authorized 
States  at  the  same  time  they  take  effect 
in  unauthorized  States.  EPA  is  directed 
to  carry  out  those  requirements  and 
prohibitions  in  authorized  States, 
including  issuance  of  {>ermits.  imtil  the 
State  is  granted  authorization  to  do  so. 
While  States  must  stiU  adopt  more 
stringent  HSWA-related  provisions  as 
State  law  to  retain  final  authorization, 
the  HSWA  requirements  apply  in 
authorized  States  in  the  interim. 

B.  Effect  of  Today's  Proposed  Revisions 
to  Closure  and  Post-Closure 
Requirements  on  State  Authorizations 

This  rule  proposes  revisions  to  the 
post-closure  requirements  under  HSWA 
and  non-HSWA  authorities.  The 
proposed  requirements  in  §§  265.110, 
265.121  (except  for  paragraph 
265.121(a)(2)),  270.1,  and  270.27  are 
proposed  tmder  non-HSWA  authority. 
Thus,  those  requirements  would  become 
immediately  effective  only  in  States  that 


do  not  have  final  authorization,  and 
would  not  be  appUcable  in  authorized 
States  unless  and  imtil  the  State  revises 
its  program  to  adopt  equivalent 
requirements.  Section  265.121(a)(2)  is 
proposed  imder  HSWA  authority.  Thus, 
that  section  would  become  immediately 
effective  in  all  States. 

In  general,  40  CFR  271.21(e)(2) 
requires  States  that  have  final 
authorization  to  modify  their  programs 
to  reflect  Federal  program  changes  and 
to  subsequently  subiAit  the 
modifications  to  EPA  for  approval.  It 
should  be  noted,  however,  that 
authorized  States  are  only  required  to 
modify  their  programs  when  EPA 
promulgates  Federal  standards  that  are 
more  stringent  or  broader  in  scope  than 
the  existing  Federal  standards.  Section 
3009  of  RCRA  allows  States  to  impose 
standards  more  stringent  than  those  in 
the  Federal  program.  For  those  Federal 
program  changes  that  are  not  more 
stringent  or  reduce  the  scope  of  the 
Federal  program.  States  are  not  required 
to  modify  their  programs  {See  40  CFR 
271.1(i)). 

The  provisions  of  today's  rule  related 
to  post-closure  permit  requirements  are 
not  more  stringent  than  the  existing 
Federal  requirements.  Therefore, 
authorized  States  are  not  required  to 
modify  their  programs  to  adopt 
requirements  equivalent  to  the 
provisions  contained  in  today's 
proposed  rule.  If  the  State  does  modify 
its  program,  EPA  must  approve  the 
modification  for  the  State  requirements 
to  become  subtitle  C  RCRA 
requirements. 

C.  Effect  of  Today's  Proposed  Revisions 
to  Requirements  for  Enforcement 
Authority  on  State  AuUiorizations 

1.  Requirement  to  Adopt  Provisions  of 
Today's  Proposal 

The  provisions  of  today's  rule 
requiring  States  to  adopt  enforcement 
authorities  comparable  to  section 
3008(h)  are  more  stringent  than  the 
current  Federal  program.  Therefore, 
States  wishing  to  seek  or  retain 
authorization  would  be  required  to 
adopt  those  provisions. 

2.  Effect  of  Proposed  Rule  on  Federal 
Enforcement  Authorities  in  States  that 
Obtain  Authorization  for  Today's 
Proposed  Provisions 

Since  1980,  EPA  has  required  States 
to  adopt  dvil  and  criminal  enforcement 
authorities  to  enforce  violations  of  . 
authorized  State  statutes  and 
regulations.  EPA's  authority  to  use  its 
own  enforcement  authorities,  however, 
does  not  terminate  when  it  authorizes  a 
State's  enforcement  program. 


Section  3008(a)  allows  EPA  to  enforce 
any  "requirement"  of  subtitle  C.  This 
provision  allows  EPA  to  bring 
administrative  and/or  judicial 
enforcement  actions  to  enforce  subtitle 
C  requirements  even  in  States 
authorized  to  implement  subtitle  C 
programa  in  Ueu  of  the  federal  program. 
(Section  3008(a)(2)  clearly  reflects  this 
authority.)  EPA  has  always  used  this 
authority  sparingly  because  it  beUeves 
States  should  take  the  lead  role  in 
enforcing  their  authorized  programs. 
Nevertheless,  EPA's  continuing 
enforcement  authority  can  be  an 
essential  tool  in  ensvuing  that  the 
regulated  commimity  meets  its 
obUgations  to  manage  hazardous  waste 
in  a  manner  that  provides  adequate 
protection  for  hiunan  health  and  the 
environment.  For  the  same  reasons,  EPA 
will  retain  its  authority  to  issue 
corrective  action  orders  to  interim  status 
faciUties  under  section  3008(h). 

Vm.  Regulatory  Impact  Anafysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  which 
was  published  in  the  Federal  Register 
on  October  4. 1993  (see  58  FR  51735), 
the  Agency  must  determine  whether  a 
regulatory  action  is  "significant"  and, 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  Ukely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  miUion  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  poUcy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  the  terms  of  Executive  Order 
12866,  OMB  has  notified  EPA  that  it 
considers  this  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  EPA  has  submitted 
this  action  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  pubUc  record  for  this  ralemaking 
(see  Docket  #  F-94-PCPP-^TTFF). 
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Under  the  "Regulatory  TlexibTUty  Adl, 
5  U.S.C.  601  et  se^.  at  (he  time  (he 
Agency  publishes  a  proposed  or  final 
rule,  it  must  pr^a«e  a  Hegulatory 
Flexibility  Analysis  (hat  describes  the 
iim>act  of  the  rule  on  small  entities, 
unless  (he  Administrator  certifies  ihti 
the  rule  will  not  have  significant 
econonuc  impact  on  a  substantial 
number  of  small  entities.  The  provisions 
of  today's  nile  would  expand  the 
options  available  to  address  post -closuw 
care  so  that  a  permit  would  not  he 
required  in  every  case,  would  impose  no 
requirements  on  owners  and  operators 
in  addition  to  those  already  in  effect — 
nor  would  the  previsions  of  this 
proposal  (hat  would  require  States  to 
adopt,  as  part  of  an  adequate 
enforcement  program,  authority  to 
compel  corrective  action  at  interim 
status  facOiiies.  Therefore,  pursuant  to  5 
U.S.C.  60Tb.  1  certify  (hat  (his  regulation 
will  not  luve  significasM  eooiiaiiic 
impact  on  a  substantial  number  of  small 
entities. 

C.  Paperwvi^  Redaction  Art 

The  recordkeeping  and  reporting 
requirements  of  ifais  proposed  rule 
would  ^replace  similar  tequirements 
already  promulgated.  Thus,  ihis  rule 
ijoposes  no  net  increase  in 
recordkeeping  and  reporting 
requirements.  As  a  result,  the  reporting, 
notification,  or  feoardkeeping 
(information)  provisions  of  this  rule  do 
not  need  to  be  submitted  for  approval  to 
the  Office  oT  Management  and  Budget 
(OMB)  under  section  3504(b)  of  the 
PaperwoAHsduction  Act,  44  U.S.C. 
3501  et  seq. 

Li8tOf^1l*|lLll 

40  CFR  Part  264 

Air  pollution  control,  Hafsardous 
waste.  InsuranoB.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds. 

40  CFR  Part  aeS 

Air  pollution  control.  Hazardous 
waste.  Insurance.  Packaf^ngend 
contenecs.  Veporthig  and  reaordkeeping 
requirements.  Security  measures.  Surety 
bonds.  Water  sufipky. 

40CJVrart270 

Administrative  practice  and 
procedoae.  (Confidential  busineas 
intnfilian.  tiaaardbus  nateh^ 
tran^yrlahmi.  annardmis  twaate, 
Repefti^g  and  ncoEdlseepiqg 
requifcmaata.  Mlaier  poAution  cootrol. 
Water  aqpidy. 


40  CPU  Part  277 

Administrative  practice  and 
procedure,  tk)nfidential  business 
inforraatieo.  Hazardous  materials 
transport^oa.  Hazardous  waste. 
Indiana— lands.  Intergovernmental 
relations, Penalties.  Reporting  and 
recordkeeping  requirements.  Water 
pollution  control.  IVater  sHpply. 

D>t«d:Xktobar  2&.  19M. 
CamiM.MmmuK, 

Administrator. 

For  the  reasons  s^  oat  in  the 
preamble,  chapter  1.  title  40  c/f  ftetDode 
of  Federal  Kegiilations  is  proposed  to  "be 
amended  as  follows: 

PART  2§4— STMIDMI08FQn 


H  AZMIOCW5  WkS^  TPtEATMEMT. 
STOMOC,  AMD  OOPOSM. 
FAdUTIES 

1.  The  autiMtcity  citation  lor  part  264 
contiaues  ito  iread  as  iollows: 

:  <2  •UStC  «90&.  «M  2le(|.  «»B4. 


and  6925. 

2.  Section  264.90  is  amended  by 
adding  a  new  paragraph  tel  to  read  as 
follo%vs: 

f264JD  AppMcablNly. 


(e)  The  regulations  of  this  stibpart 
apply  to  all  owners  and  opeiators 
subject  to  fhe  Teqttirements-of 
§  Z/O.TjcitTl  crfrfWs  dinpterto  dbtain 
eifhcr  a  poSt-closnre  permit  or 
equivalent  mechanism.  Where  these 
facilities  are  addressed  throu^ 
mechanisms  other  than  a  permit 
references  to  "in  ibe  permit"  in  this 
subpart  jnean  in  twbateviersMchsniem 
the  Agency  uses  to  in\plement  the  post- 
closure  requirements.  In  thetase  erf 
unpermitted  facilities  that  are  required 
by  §265.121  of  this  chapter  to  x»mply 
with  <tbe  jaquiremeifts  of  this  eeotion. 
any  necessary  corrective  action  will  ke 
specified  in  die  enforcement  order  or 
other  enforceable  document  issued  by 
the  Agency  in  lieu  of  a  post-closuae 
permit 

PART  265— INTERIM  STATUS 


TREATMENT,  STOMAOE,  AND 
DISPOSAL  FAauTies 

1.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  42  U.SXL  «0Q5, 6912W.  «fi24, 
692S,  6935.  and  6936. 

£.  Section 3S&.i ao as  amended!^ 
adding  a  anar  pan^rapii  4c^  te  soadas 
follows: 


(c)  Section  265.121  applies  to  owners 
amS  'Operators  of  units  'fiiat  are  siibject  to 
the  requirements  cff  §  270.T(c)(7*)  of  Ibis 
chapter  and  do  not  obtain  a  post-dlosaie 
permit  for  the  unit. 

a.  A  new  §265.121  isadded  to 
subpart  G  to  read  as  fioUows: 


§tt5.l2l    AddWeitalpoat-olBaafe 
requirements. 

(a)  The  Agency  will  impose  the 
following  additional  requirements  on 
owners  or  qperators  that  tlo  not  olftain 
a  post-dosure  permit  but  are  subject  to 
post-closure  care  requirements: 

(1 )  The  requirements  of  §§  264.9l>- 
264.100  of  this  chapter: 

(Z)  Faahty-wide  corrective  action, 
consistent  with  ^  264.101  of  this 
chapter; 

(3)  The  information  submission 
requirements  off  270.27  of  this  dlapter; 

(b)  T'fae  Hegtoiial  Adiiilnisti  atui  must 
elQiei: 

(1)  Provide  eppertunity  for  public 
participation,  at  the  poiirt  of  remedy 
selection  if -corrective  action  is  requited 
at  the  facility,  or -upon  making  a 
determination  "fiiat 'Corrective  action  is 
not  needed,  "fcat  int^des  the  following: 

(i)  Publication  of  a  notice  of 
availability  and  a  brief  andj^s  of  "(he 
proposed  remedy,  or  notice  di  tbe 
determinatien  that  corrective  action  is 
not  needed,  in  a  major  local  newspaper 
of  general  oircMlation; 

(•ii>)  A  reasonable  opportunity,  not  less 
than  30  oallendar  days,  for  pulAic 
connnent  and,  open  timely  requert, 
extend  Ate  piAdic  comment  for  a  period 
by  a  minimum  of  90  additional  days: 

(ni)  Opportunity  for  a  pubhc  meeting 
to  be  held  during  the  public  <;omment 
period  at  a  location <oon<wBnient  to  the 
p<qn<}8tion  center  nearest 'fee  <ite  at 
issue; 

(iv)  A  ■t^eer'written  transcript  elf  the 
pi^Aic  meeting  availrtile  to  the  puUic; 

[r)  A  9vr)tten  -aunnnary  of  signiificant 
commanteand  infonnatifm  submitted 
diuing  the  public  conraient  period  and 
the  EPA  «T  State  response  to  each  issue 
available  Ito  the  public; 

(vi)  In  theaoiiten.iaiinmaTy  reqnired 
inparagr^h  (b)(l)(vj  of  this  section,  a 
discussion  of  significant  <:hanges  in 
documentation  supporting  (he  final 
remedy  selected  or  a  request  for 
additaonal  comment  'On  -a  (revised 
remedy  seAeCtioa  if,  -after  publication  -nt 
the  propaeadjeaaady  and  prior  to  ^fce 
adopttaa  •c^:#ie  ••eleoted  Temedy ,  i^ 
remedy  is  cfaanged  audhlhat  it 
significanfly  diffors  beaa4he-ia!igina( 
pn^osal-wMiire^eatte  scape, 
p—ifcifmuiimj,  -ertwet  as«  eenilt  -otnem 
itffannatiaa; -or 


(2)  If  the  Regional  Administrator 
determines  that  even  a  short  delay  in 
the  implementation  of  the  remedy 
would  adversely  affect  human  health  or 
the  environment,  the  Regional 
Administrator  may  comply  with  the 
requirements  of  paragraph  (b)(1)  of  this 
section  after  initiation  of  the  remedy. 
These  requirements  must  be  met  before 
the  Regional  Administrator  may 
consider  the  facility  addressed  under 
§  270.1(c)(7)  of  this  chapter. 

(c)  If  the  activities  required  of  the 
owner  or  operator  by  this  section  were 
initiated  or  conducted  prior  to  [effective 
date  of  the  final  rule],  the  Regional 
Administrator  may  make  a 
determination  that  the  requirements  of 
paragraphs  (a)  (1),  (2),  and  (3)  of  this 
section  have  been  met.  Upon  making 
that  determination,  the  Regional 
Administrator  must,  before  considering 
the  facility  to  be  fully  addressed  under 
§270.1(c)(7)(ii)  of  this  chapter,  provide 
the  public  notice  of  that  determination 
in  accordance  with  the  procedures 
outlined  in  paragraph  (b)(1)  of  this 
section. 

PART  270-EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

1.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905, 6912,  6924, 
6925,  6927.  6939,  and  6974. 

2.  Section  270.1  is  amended  by 
revising  paragraph  (c)  introductory  text 
and  adding  a  new  paragraph  (c)(7)  to 
read  as  follows: 

§  27ai    Purpose  and  scope  of  these 
regulationa. 

(c)  Scope  of  the  RCRA  permit 
requirement.  RCRA  requires  a  permit  for 
the  "treatment,"  "storage,"  and 
"disposal"  of  any  "hazudous  waste"  as 
identified  or  listed  in  pari  261  of  this 
chapter. 

The  terms  "treatment,"  "storage," 
"disposal,"  imd  "hazardous  waste"  are- 


defined  in  §  270.2.  Owners  and 
operators  of  hazardous  waste 
management  units  must  have  permits 
during  the  active  life  (including  the 
closure  period)  of  the  unit.  Owners  and 
operators  of  surface  impoundments, 
landfills,  land  treatment  units,  and 
waste  pile  units  that  received  waste 
after  July  26, 1982,  or  that  certified 
closure  (according  to  §  265.115  of  this 
chapter)  after  January  26, 1983,  must 
have  post-closure  permits,  imless  they 
demonstrate  closure  by  removal  or 
decontamination  as  provided  under 
§  270.1(c)  (5)  and  (6),  or  they  comply 
with  the  alternative  post-closure 
requirements  of  §270.1(c)(7)(i)(B).  If  a 
post-closure  permit  is  required,  the 
permit  must  address  apphcable  part  264 
Groimdwater  Monitoring,  Unsaturated 
Zone  Monitoring,  Corrective  Action, 
and  Post-closure  Care  Requirements  of 
this  chapter.  The  denial  of  a  permit  for 
the  active  life  of  a  hazardous  waste 
management  facility  or  tinit  does  not 
affect  the  requirement  to  obtain  a  post- 
closure  permit  under  this  section. 
•        •        *        •        • 

(7)  Post-closure  care  permits,  (i) 
Unless  they  demonstrate  closure  by 
removal  or  decontamination  as  provided 
by  §  270.1  (c)(5)  and  (c)(6),  owners  or 
operators  of  surface  impoundments, 
landfills,  land  treatment  units,  and 
waste  pile  units  that  received  wastes 
after  July  26, 1982,  or  that  certified 
closure  (according  to  §265.115  of  this 
chapter)  after  January  26, 1983,  must 
comply  with  either  of  the  following 
requirements,  as  determined  by  the 
Regional  Administrator: 

(A)  Obtain  a  post-closure  permit  in 
accordance  with  §  270.1(c);  or 

(B)  Obtain  an  enforceable  order  or 
other  enforceable  document  (or 
combination' thereof),  or  be  subject  to  a 
CERCLA  response  action  or  state 
response  action  imposing  the  conditions 
specified  in  §  265.121  of  this  chapter. 

(ii)  The  Regional  Administrator  must 
assure  that  post-closure  needs  at 
facilities  subject  to  the  requirements  of 
this  paragraph  (c)(7)  are  addressed 


under  either  paragraph  (c)(7)(i)(A)  or 
(c)(7)(i)(B)  of  this  section. 

4.  Section  270.14  is  amended  by 
adding  a  sentence  to  the  end  of 
paragraph  (a)  to  read  as  follows: 

§270.14    Contenta  of  part  B:  General 
requirements. 

(a)  *  •  *  For  post-closure  permits, 
only  the  information  specified  in 
§  270.27  is  required  in  Part  B  of  the 
permit  application. 


5.  A  new  §  270.27  is  added  to  subpart 
B  to  read  as  follows: 

§  270^    Part  B  information  requirements 
for  post^iosure  permits. 

For  post-clos\ire  permits,  the  owner  or 
operator  is  required  to  submit  only  the 
information  specified  in  §§  270.14(b) 
(1),  (4).  (5),  (6),  (11).  (13),  (14).  (16),  (18) 
and  (19),  270.14(c).  and  270.14(d), 
unless  the  Regional  Administrator 
determines  that  additional  information 
fitim  §§270.14,  270.16.  270.17,  270.18, 
270.20,  or  270.21  is  necessary. 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

1.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C  6905. 6912(a).  and 
6926. 

2.  Section  271.16  is  amended  by 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  271 .1 6    Requirements  for  enforcement 
authorfty. 


(e)  Any  State  administering  a  program 
shall  have  available  judicial  or 
administrative  action  to  respond  to 
releases  of  hazardous  waste  or 
hazardous  constituents  at  interim  status 
facilities  as  provided  by  section  3G08(h). 

(PR  Doc.  94-27300  Filed  11-7-94: 8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Recombinant  ONA  Advisory 
Commitiss;  Notic*  of  Meeting 

Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Recombinant  DNA  Advisory 
Committee  on  December  1-2, 1994.  The 
meeting  will  be  held  at  the  National 
Institutes  of  Health.  Building  31C,  6th 
Floor,  Conference  Room  6,  9000 
Rockville  Pike,  Bethesda,  Maryland 
20892,  starting  on  December  1, 1994,  at 
approximately  9  a.m.,  and  will  recess  at 
approximately  6  p.m.  The  meeting  will 
reconvene  on  December  2, 1994,  at 
approximately  8:30  a.m.  and  will 
adjourn  at  approximately  5  p.m.  The 
meeting  will  be  open  to  the  public  to 
discuss  Proposed  Actions  under  the  NJH 
Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  PR 
34496)  and  other  matters  to  be 
considered  by  the  Committee.  The 
Proposed  Actions  to  be  discussed  will 
follow  this  notice  of  meeting. 
Attendance  by  the  public  will  be  limited 
to  space  available.  Members  of  the 
public  wishing  to  speak  at  this  meeting 
may  be  given  such  opportunity  at  the 
discretion  of  the  Chair. 

Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities,  Suite 
323.  National  Institutes  of  Health,  6006 
Executive  Boulevard.  MSC  7052, 
Bethesda,  Maryland  20892-7052.  Phone^ 
(301)  496-9838,  FAX  (301)  496-9839, 
will  provide  materials  to  be  discussed  at 
this  meeting,  roster  of  committee 
members,  and  substantive  program 
information.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Dr.  Wivel  in  advance  of  the 
meeting.  A  summary  of  the  meeting  will 
be  available  at  a  later  date. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  Jime  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 


attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing.  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  October  26, 1994. 
SoMii  K.  Feldman, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-27574- Filed  11-7-94;  8:45  am) 
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Recombinant  DNA  Research: 
Proposed  Actions  Under  the 
Guidelines 

AGENCY:  NaUonal  Institutes  of  Health 
(NIH).  PHS.  DHHS. 
ACTION:  Notice  of  Proposed  Actions 
Under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules 
(59  FR  34496). 

SUMMARY:  This  notice  sets  forth 
proposed  actions  to  be  taken  imder  the 
NIH  Guidelines  for  Research  Involving 
Recombinant  DNA  Molecules  (59  FR 
34496).  Interested  parties  are  invited  to 
submit  comments  concerning  these 
proposals.  These  proposals  will  be 
considered  by  the  Recombinant  DNA 
Advisory  Committee  at  its  meeting  on 
December  1-2. 1994.  After 
consideration  of  these  proposals  and 
comments  by  the  Recombinant  DNA 
Advisory  Committee,  the  Director  of  the 
National  Institutes  of  Health  will  issue 
decisions  in  accordance  with  the  NIH 
Guidelines. 

DATES:  Comments  received  by 
November  22. 1994.  will  be  reproduced 
and  distributed  to  the  Recombinant 
DNA  Advisory  Committee  for 
consideration  at  its  December  1-2. 1994. 
meeting. 

ADDRESSES:  Written  comments  and 
recommendations  should  be  submitted 
to  Dr.  Nelson  A.  Wivel,  Director,  Office 
of  Recombinant  DNA  Activities.  Suite 
323. 6006  Executive  Boulevard.  MSC 
7052,  Bethesda.  Maryland  20892-7052. 
or  sent  by  FAX  to  301-496-9839. 

All  comments  received  in  timely 
response  to  this  notice  will  be 
considered  and  will  be  available  for 
public  inspection  in  the  above  office  on 
weekdays  between  the  hours  of  8:30 
a.m.  and  5  p.m. 


FOR  FURTHER  INFORMATION  CONTACT: 
Background  docuimentation  and 
additional  information  can  be  obtained 
from  the  Office  of  Recombinant  DNA 
Activities.  Suite  323, 6006  Executive 
Boulevard.  MSC  7052.  Bethesda. 
Maryland  20892-7052.  Phone  301-496- 
9839.  FAX  to  301-496-9839. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
will  consider  the  following  actions 
under  the  NIH  Guidelines  for  Research 
Involving  Recombinant  DNA  Molecules: 

I.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Reganling  a  Human  Gene 
Transfer  ProtocoI^>rs.  Venook  and 
Warren 

In  a  letter  dated  October  3, 1994,  I>rs. 
Alan  Venook  and  Robert  Warren  of  the 
University  of  California.  San  Francisco. 
San  Francisco,  California,  submitted  a 
human  gene  transfer  protocol  entitled: 
Gene  Therapy  of  Primary  and  Metastatic 
Malignant  Tumors  of  the  Liver  Using 
ACN53  Via  Hepatic  Artery  Infusion:  A 
Phase  I  Study  to  the  Recombinant  DNA 
Advisory  Conunittee  for  formal  review 
and  approval. 

U.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Gluckman 

In  a  letter  dated  October  6, 1994,  Dr. 
Jack  Gluckman  of  the  University  of 
Cincinnati  Medical  Center,  Cincinnati, 
Ohio,  submitted  a  human  gene  transfer 
protocol  entitled:  Intratumoral  Injection 
of  Herpes  Simplex  Thymidine  Kinase 
Vector  Producer  Cells  (PA31 71 
Gl  TklSvNa.7)  and  Intravenous 
Ganciclovir  for  the  Treatment  of  Locally 
Recurrent  or  Persistent  Head  and  Neck 
Cancer  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

m.  Addition  to  Appendbt  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Hersh.  et.  al. 

In  a  letter  dated  September  16. 1994. 
Drs.  Evan  Hersh,  Emmanuel  Akporiaye, 
David  Harris.  Alison  Stopeck,  Evan 
Unger.  James  Wameke.  of  the  Arizona 
Cancer  Center,  Tucson,  Arizona, 
submitted  a  human  gene  transfer 
protocol  entitled:  Phase  /  Trial  of 
Interleukin-2  Plasmid  DNA/DMRIE/ 
DOPE  Lipid  Complex  as  an 
Immunotherapeutic  Agpnt  in  Solid 
Malignant  Tumors  or  Lymphomas  by 
Direct  Gene  Transfer  to  the 
Recombinant  DNA  Advisory  Committee 
for  formal  review  and  approval. 


IV.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Grosnnan  and 
Woo 

In  a  letter  dated  September  27, 1994, 
Drs.  Robert  Grossman  and  Savio  Woo  of 
the  Baylor  College  of  Medicine  & 
Methodist  Hospital,  Houston,  Texas, 
submitted  a  human  gene  transfer 
protocol  entitled:  Phase  I  Study  of 
Adenoviral  Vector  Delivery  of  the  HSV- 
TK  Gene  and  the  Intravenous 
Administration  of  Ganciclovir  in  Adults 
with  Malignant  Tumor  of  the  Central 
Nervous  System  to  the  Recombinant 
DNA  Advisory  Committee  for  formal 
review  and  approval. 

V.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Dr.  Clayman 

In  a  letter  dated  October  5, 1994,  Dr. 
Gary  Clayman  of  the  MD  Anderson 
Cancer  Center,  Houston,  Texas, 
submitted  a  human  gene  transfer 
protocol  entitled:  Clinical  Protocol  for 
Modification  of  Tumor  Suppressor  Gene 
Expression  in  Head  and  Neck 
Squamous  Cell  Carcinoma  (HNSCC) 
with  an  Adenovirus  Vector  Expressing 
Wild-type  p53  to  the  Recombinant  DNA 
Advisory  Committee  for  formal  review 
and  approval. 

VI.  Addition  to  Appendix  D  of  the  NIH 
Guidelines  Regarding  a  Human  Gene 
Transfer  Protocol/Drs.  Dorkin  and 
Lapey 

In  a  letter  dated  October  11, 1994,  Dr. 
Henry  Dorkin  of  the  New  England 
Medical  Center,  Boston,  Massachusetts, 
and  Dr.  Allen  Lapey  of  Massachusetts 
General  Hospital,  Harvard  Medical 
School,  Boston,  Massachusetts, 
submitted  a  human  gene  therapy 
protocol  entitled:  Adenovirus  Mediated 
Gene  Transfer  for  Cystic  Fibrosis:  Safety 
of  Single  Administration  in  the  Lung  to 
the  Recombinant  DNA  Advisory 
Committee  for  formal  review  and 
approval. 

Vn.  Report  on  Minor  Modifications  to 
NIH-Approved  Human  Gene  Transfer 
ProtocoLs 

Dr.  LeRoy  Walters.  Chair  of  the 
Recombinant  DNA  Advisory  Committee, 


will  present  an  update  on  minor 
modifications  to  NIH-approved  human 
gene  transfer  protocols. 

Vni.  Woriung  Group  on  Data 
Management 

Dr.  Brian  Smith,  Chair  of  the  Woiking 
Group  on  Data  Management,  will 
provide  a  summary  of  the  reports 
submitted  to  the  Office  of  Recombinant 
DNA  Activities  by  the  principal 
investigators  of  NIH-approved  protocols, 
and  make  recommendations  regarding 
actions  to  be  taken  in  the  event  of  non- 
reporting. 

K.  Amendments  to  Appendix  B  of  the 
NIH  Guidelines  Regarding  Updating  the 
Classification  of  Microorganisms/ 
Fleming 

In  a  letter  dated  June  24, 1993,  Dt. 
Diane  Fleming,  President  of  the  Mid- 
Atlantic  Biological  Safety  Association 
requested  updating  Appendix  B, 
Classification  of  Microorganisms  on  the 
Basis  of  Hazard.  The  Mid-Atlantic 
Biological  Safety  Association  submitted 
an  updated  list  of  the  classification  of 
microorganisms  for  the  Committee  to 
review  which  included  the  latest 
taxonomy  and  agent  risk  group 
classifications  as  defined  by  the  Centers 
for  Disease  Control  and  Prevention.  This 
request  was  published  for  public 
conunent  in  the  Federal  Register 
(August  18, 1994,  58  FR  44098). 

During  the  September  9-10, 1993, 
meeting,  the  Recombinant  DNA 
Advisory  Conunittee  recommended  by 
consensus  that  the  current  classification 
of  etiological  agents  described  in  the 
Biosafety  in  Microbiological  and 
Biomedical  Laboratories,  3rd  edition. 
May  1993,  U.S.  Departinent  of  Health 
and  Human  Services,  should  be 
endorsed  by  the  Conunittee.  The 
Committee  retains  the  option  to  adopt 
any  modification  to  the  CDC  listing.  The 
Committee  recommended  that  the 
revised  Appendix  B,  Classification  of 
Microorganisms  on  the  Basis  of  Hazard, 
submitted  by  Dr.  Fleming  should  not  be 
adopted  until  the  Committee  receives 
letters  of  concurrence  from  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  NIH  Division  of 
Safety. 


In  a  telephone  call  on  October  20. 
1994,  Dr.  Fleming  stated  that  Appendix 
B.  Classification  of  Microoiganisms  on 
the  Basis  of  Hazard,  would  be  reviewed 
by  experts  bom  the  Centers  for  Disease 
Contnd  and  Prevention  and  the 
American  Society  for  Microbiology.  The 
revised  Appendix  B  will  be  submitted  to 
the  Conunittee  for  the  December  1-2. 
1994.  meeting  for  review  and 
discussion.  If  accepted,  the  revised 
Appendix  B  will  he  published  in  the 
Federal  Register  for  public  comment, 
and  voted  on  during  the  March  meeting. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance 
Program  Announcements"  (45  FR 
39592,  June  11, 1980)  requires  a 
statement  concerning  the  official 
government  programs  contained  in  the 
Catalog  of  Federal  Domestic  Assistance. 
Normally,  NIH  lists  in  its 
announcements  the  number  and  title  of 
affected  individual  programs  for  the 
guidance  of  the  public.  Because  the 
guidance  in  this  notice  covers  not  only 
virtually  every  NIH  program  but  also 
essentially  every  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it 
has  been  determined  not  to  be  cost 
effective  or  in  the  public  interest  to 
attempt  to  list  these  programs.  Such  a 
list  would  likely  require  several 
additional  pages.  In  addition,  NIH  could 
not  be  certain  that  every  Federal 
program  would  be  included  as  many 
Federal  agencies,  as  well  as  private 
organizations,  both  national  and 
international,  have  elected  to  follow  the 
NIH  Guidelines.  In  lieu  of  the  individual 
program  listing,  NIH  invites  readers  to 
direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  are 
affected. 

Dated:  October  31 .  1994. 
Daryl  A.  Chamblee, 

Acting  Deputy  Director  for  Science  Policy  and 

Technok^  Transfer. 
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DEPARTMEHT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Offlca  of  the  Aaalatant  Secretary  for 
Houatng-Federal  Houaing 
Commlaaloner 

(DociMt  No.  N-»«-3719:  FR-3473-N-04] 

NOFA  for  Intarmediariea  To  Adminiater 
Preaarvatton  Technical  Aaalatance 
Qranta:  Limited  Reiaauance 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice  of  funding  availability. 

8UMMARY:  The  Department  previously 
published  a  NOFA  requesting 
applications  from  intermediaries 
seeking  to  administer  technical 
assistance  grant  funds  as  described  in  an 
April  6. 1994,  Federal  Register 
publication  (59  FR  16366).  In  that 
NOFA.  the  Department  requested 
applications  from  intermediaries  to 
administer  funds  on  a  State-by-State 
basis:  it  also  requested  applications 
from  any  intermediary  interested  in 
administering  fiinds  as  a  national 
intermediary  to  cover  States  ior  which 
acceptable  State  and  regional 
intermediaries  had  not  applied.  The 
selection  process  for  the  April  6,  1994. 
NOFA  is  complete.  However,  because 
no  national  intermediary  was  selected 
and  the  Department  is  now  aware  of 
intermediaries  interested  in 
administering  these  grant  funds  in 
geographic  areas  not  coverad  by 
selections  nader  the  April  6. 1994. 
NOFA.  the  Department  ia  reissuing  the 
NOFA  for  intermediaries  iatereatad  in 
administering  funds  in  those  uncovered 
areas  (a  copy  of  that  NOFA  is  included 
in  the  apfkfication  kitK  M  addition,  the 
DepaitBMnt  is  establishing  a  maadatory 
training  program  for  intermediaries 
selected  under  the  NOFA. 

DATES:  The  deadline  for  submission  of 
Intermediary  appbcakioDS  undar  the 
reissued  NOFA  is  430  p.m.lEST)  on 
December  S.  1994. 

ADDRESSES:  Application  kits  for 
intermediaries  contain  a  copy  of  the 
NOFA  and  may  be  obtained  from  the 
Multifamily  Housing  Clearinghouse, 
P.O.  Box  6424,  Rockville,  MD  20850, 
telephone  1-800-685-8470.  Completed 
applications  must  be  physically 
received  in  the  Preservation  Division. 
Department  of  Housing  and  Urban 
Development,  Room  6284,  451  Seventh 
Street,  SW.  Washington.  DC  20410.  by 
the  submission  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kerry  Mulholland.  Acting  Chief, 
Affordable  Housing  Branch. 


Preservatioa  Division,  Department  of 
Housing  and  Urban  Development.  Room 
6164.  451  Seventh  Street.  NW, 
Washington.  DC  20410;  telapbaoe  f202) 
708-2300.  To  provide  service  for 
persons  who  are  hearing-  or  qseeck- 
im paired,  this  number  may  be  reached 
via  TDD  by  dialing  the  Fedanl 
Information  Relay  Service  ob  1-MO- 
877-TDDY  (1-800-877-833^  or  202- 
708-9300.  (Except  for  the  '•800** 
number,  telephone  numbers  are  not  toU- 
free.) 

SUPPLEMENTARY  INFORMATION: 
Purpose  and  Substantive  DasoripliaB 

The  funding  made  available  under 
this  NOFA  is  authorized  by  sectioa  312 
of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28, 1992).  in 
order  to  provide  assistance  to  resident 
groups  and  Community-Based  Nonprofit 
Housing  Developers  (CBDb)  involved  in 
projects  proceeding  under  the 
provisions  of  the  Emergency  Low- 
Income  Housing  Preservation  Act  of 
1987  (title  n  of  the  Housing  and 
Community  Development  Act  of  1987; 
Pub.  L.  100-242.  approved  February  5. 
1988)  (ELIHPA)  or  the  Low  hcoase 
Housing  Preservation  and  RasidsBt 
Homeownership  Act  of  1990  (title  VI  of 
the  National  Affordable  Housing  Act 
(NAHA):  Pub.  L.  101-625.  approved 
November  28,  1990)  (LIHPRHA). 

On  April  6. 1994.  the  Depeitment 
published  a  NOFA  requestiag 
appUcationa  firom  intermedisnea 
seeking  to  administer  technical 
assistance  grant  funds  (59  FR  16366). 
The  requirements  of  the  April  6. 1994. 
NOFA  are  incorporated  into  tUs 
reissuance,  except  for  Section  II.C, 
"Allocation  and  Funding,"  and  Section 
UI3.  "Fees."  Both  SecUons  ILCnd  IHB 
have  been  revised  to  encourage 
additional  intermediary  applk:ants  in 
certain  geographic  areas  to  apply  ior 
funds.  The  Department  is  alao  adding  a 
traiiting  requirement,  wher^iy  selected 
intermediaries  will  be  required  to  attend 
an  intermediary  training  session  in 
Washington,  D.C. 

The  April  6, 1994.  NOFA  has  a 
complete  description  of  the  authority 
and  background,  eligibility  <tf 
intermediaries,  intermediary 
responsibilities,  and  program 
requirements  for  technical  asnstance 
applicants  applying  for  funds  through 
selected  intermediaries  (see  Appendix  A 
ofthe  April  6  NOFA). 

Because  the  intermediary  program  is 
already  in  place,  intermediaries 
applying  for  funds  under  this  leissttance 
will  be  given  only  30  days  to  submit 
applications.  Likewise,  the  Department 


will  review  and  approve  applications  in 
30  days.  The  following  are  the  States 
and  territories  for  which  the  Department 
is  seeking  additional  intermediaries  and 
the  amounts  (rounded)  that  are  available 
in  each  of  those  areas: 

ALASKA  ..: 67,807.00 

ARIZONA  524317.01 

ARKANSAS  793,800.05 

CARIBBEAN 396.854.21 

COLORADO  725,901.42 

DELAWARE  67,807.00 

FLORIDA 2,480.819.88 

GEORGIA  911.316.91 

HAWAII  ...f^. 396,854.21 

IDAHO 652,779.82 

IOWA 509,148.10 

KENTUCKY 1,135,904.69 

LOUISIANA  778,131.14 

MAINE 156,597.52 

MISSISSIPPI 224,496,15 

MISSOURI  (EAST) 156.597.52 

MONTANA  164,431.97 

NEBRASKA  300,229.24 

NEVADA  214.050.20 

NEW  HAMPSHIRE  156,597.52 

NORTH  DAKOTA  289,783.29 

OKLAHOMA  422,969.07 

SOUTH  CAROUNA  1,156,796.58 

SOUTH  DAKOTA 600,550.10 

TEXAS  3,253,819.68 

UTAH  310,675.18 

VIRGIN  ISLANDS  33,857.68 

WEST  VIRGINIA 133,094.14 

WYOMING  185,323.86 

Total  — 17,201,811.15 

Training 

The  Department  will  conduct  a  two- 
day  training  program  for  intermediaries 
selected  under  both  this  NOFA  and  the 
April  6, 1994  NOFA.  At  least  one  staff 
person  from  each  selected  intermediary 
will  be  required  to  attend.  The 
Department  will  reimburse  each 
intermediary  for  allowable  expenses 
related  to  attendance  by  its  staff  person. 
The  intermediary,  at  its  option,  may 
send  an  additional  staff  person;  however 
the  Department  will  not  reimburse  the 
intermediary  for  expenses  related  to 
attendance  ofthe  additional  person. 

Accordingly.  FR  Doc.  94-8065.  NOFA 
for  Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants,  published  on  April  6,  1994  (59 
FR  16366),  is  amended  as  follows: 

1.  On  page  16372,  in  the  second 
column,  the  first  paragraph  of  Section 
D.C,  "Allocation  and  Funding,"  is 
amended  by  adding  two  new  sentences 
after  the  third  sentence,  to  read  as 
follows: 

C.  Allocation  and  Funding 

•  •  *  However,  the  Department  will 
guarantee  sufficient  funds  for  eadi  State 
to  cover  Intermediary  start-up  fees,  in 
accordance  with  Section  lU.B  ("Fees") 
of  this  NOFA.  Also,  to  the  extent 
necessary,  the  Department  may 
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maintain  a  reserve  of  funds  to  assure  the 
availability  of  funds  in  geographic  areas 
where  there  is  the  potential  for 
Preservation  activity,  but  no  such 
activity  currently  exists. 
•        •        *        *        • 

2.  On  page  16373.  in  the  first  column, 
the  first  paragraph  of  Section  III.B, 
"Fees."  is  revised  to  read  as  follows: 

B.Fees 

Each  selected  intermediary  will 
receive  processing  fees.  The  fees  will 
include  a  start-up  fee.  For  any 
intermediary  that  was  selected  under 
the  April  6, 1994.  NOFA  (59  FR  16366) 
to  administer  funds  and  that  seeks, 
under  the  November  8. 1994,  reissuance 
ofthe  NOFA,  to  expand  its  coverage  and 
administer  funds  in  additional  States, 
the  start-up  fee  shall  include  $15,000. 
plus  an  appropriate  adjustment  for  the 


required  training  of  one  staff  person, 
under  the  April  6  NOFA  and  an 
additional  $5,000  per  State  under  the 
November  8. 1994.  reissuance  ofthe 
NOFA.  For  any  intermediary  that  did 
not  receive  funds  under  the  April  6 
NOFA  and  that  applies  imder  the 
November  8, 1994.  reissuance  of  the 
NOFA  to  administer  funds  for  one  State 
or  an  area  smaller  than  one  State,  the 
start-up  fee  shall  be  $15.600.  For  any 
intermediary  that  did  not  receive  funds 
under  the  April  6  NOFA  and  that 
applies  under  the  November  8, 1994, 
reissuance  of  the  NOFA  to  administer 
funds  in  more  than  one  State,  the  start- 
up fee  will  be  $15,000  for  the  first  Sute 
and  $5,000  for  each  additional  State  in 
which  the  intermediary  is  selected  to 
administer  funds.  These  fees  are  based 
on  the  intermediary  performing  the 
following  activities:  aimouncing  the 


availability  of  grant  funds;  producing 
and  distributiiig  application  kits; 
accepting,  reviewing  and  approving 
and/or  rejecting  grant  applications; 
executing  grant  agreements;  disbursing 
grant  fimds;  monitoring  the  grantees' 
activities  under  the  grant  award; 
monitoring  compliance  with  the  grant 
agreement  through  the  term  of  the  grant; 
and  maintaining  documentation  of  grant 
activities  for  the  Department's 
monitoring  ofthe  intermediary. 

Authority;  42  U.S.C.  4101  et  seq.;  42  U.S.C 
3535(d). 

Dated:  November  2. 1994. 
Nicolas  P.  Retsinas, 

Assi:>tant  Secretary  for  Housing-Federal 
Housing  Commissioner. 
(FR  Doc.  94-27642  Filed  11-7-94:  8:45  am) 
8ILUN0  CODE  4210-27-P 
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Proclamation  6754  of  November  4,  1994 

National  Military  Families  Recognition  Day,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

Military  families  play  an  integral  role  in  ensuring  the  effectiveness  of  Ameri- 
ca's Armed  Forces.  Without  fanfare,  they  selflessly  provide  behind-the-scenes 
support  to  service  members,  their  units,  and  commands  worldwide.  Their 
devotion  to  their  loved  ones,  to  the  military,  and  to  their  country  is 
unfaltering. 

Time  and  again,  military  families  bravely  bid  farewell  as  wives  and  husbands, 
children  and  parents  depart  for  missions  in  far-off.  often  hostile  areas.  Com- 
mitted to  preserving  freedom  and  democracy  for  all  of  us.  these  families 
provide  the  continuity  and  stability  essential  to  the  well-being  of  our  soldiers, 
sailors,  airmen.  Marines,  and  the  members  of  our  Coast  Guard,  National 
Guard,  and  Reserves. 

Military  families  face  abrupt  separations,  moves  to  foreign  soil,  and  tours 
in  isolated  locations  away  from  Jriends.  As  they  adjust  to  conditions  around 
the  world,  they  learn  to  do  without  many  of  the  conveniences  that  most 
Americans  view  as  basics.  They  quickly  and  adeptly  transform  unfamiliar 
quarters  into  welcoming  homes,  forming  bonds  of  friendship  with  others 
in  the  unit,  sharing  in  their  hopes,  dreams,  and  aspirations. 

Commanders  and  other  Department  of  Defense  leaders  have  long  recognized 
the  paramount  importance  of  families  in  the  retention  and  readiness  of 
military  members.  Indeed,  America  reaps  invaluable  benefits  from  the  dedica- 
tion of  military  families  as  they  support  America's  mission  to  promote 
democracy  and  to  secure  peace. 

NOW.  THEREFORE,  I,  WILUAM  J.  CUNTON.  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  November  21,  1994. 
as  "National  Military  Families  Recognition  Day."  I  call  upon  all  Americans 
to  join  in  honoring  military  families  throughout  the  world  and  in  recognizing 
their  integral  role  in  supporting  the  men  and  women  who  defend  the  cause 
of  freedom  at  home  and  abroad.  I  ask  Federal,  State,  and  local  officials 
and  private  organizations  to  obser\'e  this  day  with  appropriate  ceremonies 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four, 
and  of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth.  . 


IFR  Uoc.  94-278S9 
filed  ll-7-«4:  llJB  ami 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  576 
RIN  3206-AG20 

Waiver  of  Repayment  of  Voluntary 
Separation  Incentive  Payments 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Interim  rules  with  request  for 
comments. 

SUMMARY:  The  Federal  Workforce 
Restructuring  Act  of  1994,  Public  Law 
103-226,  enacted  March  30, 1994. 
generally  requires  that  an  employee  who 
accepts  a  voluntary  separation  incentive 
payment  must  repay  the  entire  amount 
of  the  payment  to  the  agency  that  paid 
the  payment  if  the  employee  is 
reemployed  by  the  Federal  Government, 
in  either  a  temporary  or  permanent 
status,  within  5  years  followring  the 
effective  date  of  separation  on  which  the 
payment  was  based.  The  payment  must 
also  be  repaid  if  the  employee  accepts 
a  personal  services  contract  with  the 
Federal  Ckjvemment  within  the  5-year 
period.  The  Act  allows  Executive 
agencies  to  request  waivers  of 
repayment  from  the  Office  of  Personnel 
Management  if  the  individual  the 
agency  wants  to  reemploy  possesses 
unique  abilities  and  is  the  only  qualified 
applicant  available  for  the  position. 
TTiese  regulations  implement  this 
waiver  authority. 

DATES:  Interim  rules  effective  on 

November  9, 1994.  Written  comments 

will  be  considered  if  received  no  later 

than  January  9, 1995. 

ADDRESSES:  Send  or  dehver  written 

comments  to  Leonard  R.  Klein, 

Associate  Director,  Career  Entry  Croup, 

Room  6F08, 1900  E  Street,  NW. 

Washington,  DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Betty  Pickering  of  the  Workforce 


Restructuring  OfBce,  Career  Entry 
Group,  on  202-606-0960  or  fax  202- 
606-2329. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Workforce  Restructuring  Act  of 
1994,  PubUc  Law  103-226,  enacted 
March  30, 1994,  authorizes  the  payment 
of  voluntary  separation  incentive 
payments  to  employees  of  executive 
branch  agencies. 

Public  Law  103-226  does  not 
authorize  the  Department  of  Defense, 
the  Central  Intelligence  Agency,  or  the 
General  Accounting  Office  to  pay 
voluntary  separation  incentive 
payments  to  their  employees  since  they 
have  separate  voluntary  separation 
incentive  program  authorities.  However, 
Public  Law  103-226  covers  the 
Department  of  Defense  and  the  Central 
InteUigence  Agency  under  the 
provisions  dealing  with  employee 
repayment  of  voluntjuy  separation 
incentive  payments  on  reemployment 
with  the  Federal  Government.  The 
provisions  dealing  with  employee 
repayment  of  voluntary  separation 
incentive  payments  on  reemployment 
do  not  apply  to  the  General  Accoimting 
Office. 

Public  Law  103-226  requires  an 
employee  who  receives  a  separation 
incentive  payment  on  or  after  March  30, 
1994,  from  any  executive  branch 
agency,  including  the  Department  of 
Defense  and  the  Central  Intelligence 
Agency,  to  repay  the  entire  amoimt, 
including  all  deductions  for  taxes,  etc., 
if  reemployed  in  the  Federal 
Government  of  the  United  States  within 
5  years  of  the  separation  date.  This 
requirement  applies  to  any  employment, 
of  any  length,  in  any  entity  of  the 
Federal  Government  of  the  United 
States,  including  the  United  States 
Postal  Service,  the  White  House,  and 
non-appropriated  fund  activities. 
Employees,  except  employees  of  the 
Department  of  Defense,  who  receive  a 
voluntary  separation  incentive  payment 
and  accept  employment  with  the 
Federal  Government  under  a  personal 
services  contract  within  5  years  of  the 
date  of  separation  must  also  repay  the 
entire  amoimt  of  the  incentive  payment. 

The  statute  estabfishes  specinc 
limited  conditions  under  which 
repayment  of  the  voluntary  separation 
incentive  pa)mient  may  be  waived.  If  the 
individual  is  to  be  reemployed  by  an 
Executive  agency,  the  Director  of  the 
Office  of  Personnel  Management  may 
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waive  repayment.  For  reemployment  in 
the  Legislative  branch,  the  head  of  the 
organization  or  the  appointing  official 
may  waive  the  repayment.  For 
reemployment  in  the  Judicial  branch, 
the  Director  of  the  Administrative  Office 
of  the  United  States  Courts  has  waiver 
authority.  In  all  cases,  a  waiver  is 
permitted  if  the  individual  possesses 
unique  abilities  and  is  the  only  qualified 
applicant  available  for  the  position.  The 
Office  of  Personnel  Management  does 
not  have  authority  to  approve  waivers  of 
repayment  for  individuals  who  accept 
personal  service  contracts,  or  for 
individuals  reemployed  in  the 
Legislative  or  Judicial  branches  of  the 
Federal  Government.  These  regulations, 
therefore,  apply  only  to  individuals  who 
are  otherwise  subject  to  the 
reemployment  provision  of  the  Federal 
Workforce  Restructuring  Act  and  have 
accepted  reemployment  with  the 
executive  branch  agencies. 

Reemployment  and  Waivers  of 
Repayment 

The  Office  of  Personnel 
Management's  specific  criteria  for 
waiving  repayment  of  a  separation 
incentive  payment  are  similar  to  criteria 
used  for  waiving  reduction  in  salary  or 
retirement  pay  for  reemployed 
annuitants  in  that  waivers  will  be 
approved  in  response  to  exceptional 
recruiting  difficulty.  Requests  for 
waivers  must  be  submitted  to  the  Office 
of  Personnel  Management  by  the  agency 
head  or  a  designee  at  the  agency  or 
departmental  headquarters  level.  Two 
special  provisions  reflect  the  intent  of 
Pubhc  Law  103-226. 

If  the  employee  will  be  reemployed  in 
the  same  agency,  the  request  for  a 
waiver  must  show  that  the  recruiting 
need  could  not  have  been  forseen  before 
the  employee's  separation.  An  agency 
should  not  need  to  rehire  employees  to 
whom  it  pays  separation  incentives 
since  Public  Law  103-226  gives 
agencies  authority  to  control  separations 
ft-om  critical  or  hard-to-fill  positions. 
The  Office  of  Personnel  Management 
will  approve  waivers  of  repayment  for 
reemployment  in  the  same  agency  only 
in  rare  and  unusual  circumstances. 

The  law  authorizes  waivers  of 
repayment  only  for  reemployment  in 
exceptionally  hard-to-fill  positions. 
Therefore,  any  waiver  approved  by  the 
Office  of  Personnel  Management  will 
apply  to  a  specific  position  and  the 


UMI 


55808  Federal  Register  /  Vol.  59.  No.  216  /  Wednesday.  November  9,  1994  /  Rules  and  Regulations 


FedCTal  Register  /  Vol.  59.  No.  216  /  Wednesday,  November  9.  1994  /  Rules  and  Regulations  55809 


employee  appointed  to  it  may  not  be 
reassigned  during  the  5-year  period 
following  separation  unless  the 
employee  repays  the  separation 
incentive  or  the  Office  of  Personnel 
Management  approves  a  new  waiver. 

Waiver  of  Notice  of  Proposed 
Rulemaking  and  Delay  in  Efiective  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B).  I 
find  that  good  cause  exists  for  waiving 
the  general  notice  of  proposed 
rulemaking  because  the  statutory  basis 
for  these  regiUations  (Pub.  L.  103-226) 
was  effective  March  30. 1994.  and  it 
would  be  contrary  to  the  public  interest 
to  delay  implementation  of  rules 
covering  reemployment  and  waivers  of 
repayment.  For  the  same  reasons,  and 
pursuant  to  5  U.S.C.  553(d)(3].  I  find 
that  good  cause  exists  to  waive  the  delay 
in  effective  date  and  make  these 
regulations  effective  in  less  than  30 
days. 

E.0. 12866.  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  %vim  E.0. 12866. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
t)ecause  it  affects  only  certain  Federal 
employees. 

Liat  of  Subfects  ia  S  CFR  Port  576 

Government  employees,  wages. 
U.S.  OfBce  of  Personnel  Management. 
Janm  B.  King. 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  adding  a  new  Part  576 
to  title  5,  Code  of  Federal  Regulations, 
as  follows: 

PART  576— WAIVER  OF  REPAYMENT 
OF  VOLUNTARY  SEPARATION 
INCENTIVE  PAYMENTS 

Subpart  A— AMmployment  and  Waiver  of 
Repayment 

Sec 

576.101  Repayment  requirement. 

576.102  Requesting  Office  of  Personnel 
Management  approval  for  waiver  of 
repayment. 

Authority:  5  U.S.C.  2101  note. 

Subpart  A— Reemployment  and  Waiver 
of  Repayment 

§  576. 1 01    Repayment  requirement 

(a)  Who  is  covered.  This  subpart 
covers  any  executive  agency  employee 
who  received  a  voluntary  separation 
incentive  payment  on  or  after  March  30. 
1994,  including  employees  of  the 


Department  of  Defense  and  Central 
Intelligence  Agency. 

(b)  What  is  covered.  This  subpart 
covers  reemployment  of  any  duration, 
under  any  authority,  in  the  Federal 
Government  of  the  United  States,  within 
5  years  of  the  date  of  the  separation  on 
which  payment  of  an  incentive  is  based. 

(c)  What  is  required.  The  employee 
must  repay  the  entire  amount  of  the 
volimtaiy  separation  incentive  payment, 
including  all  deductions  for  taxes,  etc., 
to  the  agency  that  made  the  payment. 
Repayment  will  be  made  as  provided  in 
5  U.S.C  5514.  as  implemented  in  part 
550.  subpart  K.  of  this  chapter,  or  other 
appropriate  authority. 

(d)  Exception  to  the  repayment 
requirement.  If  the  individual  accepts 
reemployment  with  an  Executive 
agency,  the  Office  of  Personnel 
Management  may  waive  repayment  if 
the  individual  involved  possesses 
unique  abiUties  and  is  the  only  qualified 
appUcant  available  for  the  position. 
Each  waiver  must  be  approved 
individually,  as  provided  in  §  576.102  of 
this  part.  Waivers  of  repayment  are  not 
required  for  individuals  who  work  as 
unpaid  volimteers  for  the  Federal 
Govenunent. 

S  576.102    Requesting  Office  of  Personnel 
Managemem  approval  for  waiver  of 
repeyment 

(a)  Request  by  agency  head.  The  head 
of  an  Executive  agency  may  request  the 
Office  of  Personnel  Management  to 
approve  a  waiver  of  repayment  for  an 
individual  when  the  agency  has 
determined  that  the  individual  involved 
possesses  unique  abilities  and  is  the 
only  qualified  applicant  available  for 
the  position.  Authority  to  submit  such 

a  request  may  not  be  redelegated  to  an 
official  below  the  agency's  headquarters 
level  (or.  in  the  case  of  the  Department 
of  Defense,  to  an  official  below  the 
headquarters  level  of  the  military 
department  or  Defense  agency). 

(b)  Content  of  requests.  Eadi  request 
must: 

(1)  Identify  the  individual  for  whom 
the  exception  is  requested,  the 
appointing  authority  to  be  used,  and  the 
position  to  which  he  or  she  will  be 
appointed. 

(2)  Describe  how  the  position  is 
essential  to  accomplishing  the  agency's 
mission  and  how  the  individual  is 
uniquely  qualified  for  the  position. 

(3)  Describe  the  length,  breadth,  and 
results  of  the  agency's  recruiting  efforts 
for  the  position  and  any  other  factors 
demonstrating  that  the  individual  is  the 
only  qualified  applicant  available  for 
the  position. 

(4)  If  the  individual  is  being 
reemployed  in  the  agency  that  paid  the 


separation  incentive,  demonstrate  why 
the  recruiting  need  could  not  be 
foreseen  at  the  time  of  separation, 
(c)  Application  of  exceptions.  A 
waiver  of  repayment  of  a  separation 
incentive  approved  by  the  Office  of 
Personnel  Management  under  this  part 
applies  only  while  the  individual  for 
whom  it  was  approved  continues  to 
serve  in  the  same  or  a  successor 
position.  The  waiver  terminates  if  the 
individual  is  assigned  to  a  different 
position  during  the  5-year  period  in 
which  repayment  is  required,  unless 
OPM  approves  a  new  waiver. 

[PR  Doc.  94-27743  Filed  11-8-94;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  097 

[Docket  No.  FV64-0O7-2FIR] 

Clarifying  and  Updating  Provisions 
Regulating  ttie  Quality  of  Domesticaily 
Produced  Peanuts  Handled  by  Persons 
Not  Subfect  to  ttte  Peanut  Marketing 
Agreement 

agency:  Agricultiural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  rule  that 
clarified  that  peanut  handlers  not 
signatory  to  Peanut  Marketing 
Agreement  No.  146  (Agreement)  may 
store  and  shell  certain  Segregation  2 
seed  i}eanut  lots  with  Segregation  1  seed 
peanut  lots  when  such  lots  are  produced 
under  the  auspices  of  a  State  agoncy 
which  regulates  or  controls  their 
production.  The  interim  rule  also 
updated  information  on  the  laboratories 
qualified  to  perform  aflatoxin  testing  of 
shelled  peanuts,  and  certain  cleaned 
inshell  peanuts.  Allowing  peanut '"^ 
'handlers  to  commingle  certain  seed 
peanut  lots  reduces  the  space  and  costs 
needed  to  store  seed  peanuts.  Updating 
laboratory  information  should  assist 
handlers  in  moving  peanuts  to  market. 
These  changes  are  intended  to  bring  the 
non-signatory  handling  requirements 
into  conformity  with  those  specified  in 
the  Agreement. 

EFFECTIVE  DATE:  December  9,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Lower,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA.  P.O. 
Box  96456,  room  2523-S.  Washington, 


DC  20090-6456.  telephone  (202)  720- 
2020.  facsimile  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  pursuant  to  requirements  of 
the  Agricidttmil  Marketing  Agreement 
Act  of  1937.  as  amended  (7  U.S.C.  601- 
674).  hereinafter  referred  to  as  the 
"Act." 

The  Department  is  isstung  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Qvil  Justice 
Reform.  This  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  luiless  they  present  an 
irreconcilable  conflict  with  this  rule. 
This  action  is  not  intended  to  have 
retroactive  effect.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Piu^uant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultiu^I 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
rule  on  small  entities.  The  purpose  of 
the  RFA  is  to  fit  regulatory  actions  to  the 
scale  of  business  subject  to  such  actions 
in  order  that  small  businesses  will  not 
be  tmduly  or  disproportionately 
biudened. 

There  are  approximately  45  handlera 
of  peanuts  who  have  not  signed  the 
Agreement  who  are  subject  to  the 
regulations  contained  herein.  Small 
agricultiual  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000.  It  is 
estimated  that  most  of  the  handlera  are 
small  entities.  Most  producera  doing 
business  with  these  handlera  are  also 
small  entities.  Small  agricultural 
producera  have  been  defined  as  those 
having  annual  receipts  of  less  than 
$500,000. 

In  1993,  the  reported  U.S.  production, 
mostly  covered  under  the  Agreement, 
was  approximately  3.33  billion  pounds 
of  peanuts,  a  22  percent  decrease  from 
1992  and  the  lowest  level  since  1983. 
The  preliminary  1993  peanut  crop  value 
is  $991.65  million.  77  percent  of  the 
1992  crop  value. 

After  aflatoxin  was  foimd  in  peanuts 
in  the  mid-1960's.  the  domestic  peanut 
industry  has  sought  to  minimize 
aflatoxin  contamination  in  peanuts  and 
peanut  products.  Under  authority  of  the 
Act,  Peanut  Marketing  Agreement  No. 
146  and  the  Peanut  Administrative 
Committee  (Committee)  were 
estabhshed  by  the  Secretary  in  1965. 
The  Agreement  was  signed  by  a  majority 
of  domestic  peanut  handlera. 

Pubhc  Law  101-220,  enacted 
December  12, 1989,  amended  section 


608(b)  of  the  Act  to  require  that  all 
peanuts  handled  by  [>eraons  who  have 
not  entered  into  the  Agreement  (non* 
signers)  be  subject  to  quality  and 
inspection  requirements  to  the  same 
extent  and  manner  as  are  required  under 
the  Agreement.  It  is  estimated  that  5 
percent  of  the  domestic  peanut  crop  is 
marketed  by  non-signatory  handlera  and 
the  remainder  of  the  crop  is  handled  by 
signatory  handlera. 

Under  the  non-signer  provisions,  no 
peanuts  may  be  sold  or  otherwise 
disposed  of  for  human  consumption  if 
the  peanuts  fail  to  meet  the  quality 
requirements  of  the  Agreement. 
Regulations  to  implement  Public  Law 
101-220  were  issued  and  made  effective 
on  December  4, 1990  (55  FR  49980)  and 
amended  several  times  thereafter,  and 
are  pubhshed  in  7  CFR  part  997.  All 
such  amendments  were  made  to  ensure 
that  the  non-signer  handling 
requirements  remain  consistent  with 
modifications  to  the  handling 
requirements  applied  to  signatory 
handlera  imder  the  Agreement. 
Violation  of  those  regulations  may  result 
in  a  p>enalty  in  the  form  of  an 
assessment  by  the  Secretary  equal  to  140 
percent  of  the  support  price  for  quota 
peanuts.  The  support  price  for  quota 
peanuts  is  determined  under  section 
108B  of  the  Agricultural  Act  of  1949  (7 
U.S.C.  1445C-3)  for  the  crop  year  during 
which  the  violation  occura. 

The  intent  of  P.L.  101-220  and  the 
objective  of  the  Agreement  are  to  instue 
that  only  wholesome  peanuts  of  good 
quality  enter  edible  market  channels. 
Under  the  non-signer  and  Agreement 
regulatory  provisions,  farmera'  stock 
peanuts  with  visible  Aspergillus  flavus 
mold  (the  principal  source  of  aflatoxin) 
are  required  to  be  diverted  to  non-edible 
uses.  Each  lot  of  shelled  peanuts  and 
certain  lots  of  inshell  peanuts,  destined 
for  edible  channels,  must  be  officially 
sampled  and  chemically  tested  for 
aflatoxin  by  the  Department  or  in  other 
laboratories  listed  in  the  regulations. 
Inspection  and  chemical  analysis 
programs  are  administered  by  the 
Department. 

Under  the  non-signer  provisions,  the 
second  sentence  of  paragraph  (e)  Seed 
peanuts,  prohibits  the  commingling  of 
Segregation  2  seed  lots  with  Segregadon 
1  peanut  lots  intended  for  human 
consiimption.  The  difference  between 
Segregation  1  and  Segregation  2  lots  is 
that  Segregation  1  lots  may  contain  no 
more  than  2  percent  damaged  kernels 
and  no  more  than  1  percent  concealed 
damaged  kernels,  while  Segregation  2 
lots  may  contain  more  than  2  percent 
damaged  kernels  and  1  percent 
concealed  damaged  kernels.  Both 
Segregation  1  lots  and  Segregation  2  lots 


must  be  bee  of  visible  Aspergillus 
flavus. 

This  rule  continues  in  effect  the 
clarification  of  the  handling  provisions 
in  paragraph  (e)  of  §  997.20  Incoming 
regulation  allowing  Segregation  2  seed 
peanut  lots  containing  up  to  3  percent 
total  damaged  kernels  to  be  stored, 
shelled  and  commingled  with 
Segregation  1  seed  peanut  lots  if  both 
lots  were  produced  imder  the  auspices 
of  a  State  peanut  agency  which  regulates 
or  controls  the  production  of  the  lots 
being  commingled. 

The  Committee  meets  in  February  or 
March  each  year  and  recommends  to  the 
Secretary  such  rules  and  regulations  as 
may  be  necessary  to  keep  the  Agreement 
consistent  with  current  industry 
practice.  The  Committee  met  on  March 
16, 1994,  and  unanimously 
recommended  clarification  of  seed 
peanut  handling  regulations  under  the 
Agreement.  Members  of  the  Committee 
noted  the  impracticality  of  having 
separate  storage  bins  for  each  of  the 
various  types  and  varieties  of  seed 
peanuts  with  up  to  3  percent  damage.  It 
was  noted  that,  if  Segregation  2  seed  lots 
with  up  to  3  percent  damage  must  be 
stored  separate  from  Segregation  1  seed 
lots,  "foundation,"  "registered,"  and 
"certified"  seed  lots  would  have  to  be 
segregated  into  separate  categories.  This 
could  increase  the  number  of  separate 
bins  and  space  needed  to  store  seed 
peanut  lots.  The  cvirrent  regulations  for 
both  signera  and  non-signera  do  not 
specifically  address  commingling 
Segregation  1  seed  lots  with  Segregation 
2  seed  lots. 

The  Committee  concluded  that  it  is 
impracticable  to  require  such 
Segregation  2  seed  peanuts  be  stored 
and  shelled  separate  iroia  Segregation  1 
seed  peanuts.  The  E)epartment  has 
.completed  rulemaking  implementing 
such  a  clarification  in  handling 
requirements  applied  on  signatory 
handlers. 

Continuation  of  the  amendment  to 
paragraph  (e)  of  §  997.20(e)  for  non- 
signer  seed  peanuts  will  continue  the 
continuity  between  the  non-signatory 
handling  requirements  and  those 
specified  in  the  Agreement,  and 
facilitate  the  movement  of  peanuts  to 
market. 

This  rule  will  not  affect  the  outgoing 
quality  regulation  of  the  non-signer 
provisions.  The  quaUty  and  handling 
requirements,  as  specified  in  §  997.30 
Outgoing  regulations  applicable  to  non- 
signatory  1993-94  crop  peanuts, 
continue  to  be  effective  for  1994-95 
crop  peanuts. 

Ine  interim  rule  also  updated 
addresses  and  facsimile  numbere,  where 
applicable,  of  approved  aflatoxin  testing 
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laboratories  that  perfonn  chemical 
analyses  required  by  the  non-signatory 
handling  regulations.  This  information 
is  provided  in  paragraph  (c)(5)(i)  of 
8997.30  Outgoing  regulations.  Non- 
signatory  handlers  may  send  peanut 
samples  to  any  laboratory  on  the  list, 
per  instructions  specified  in  paragraph 
(c)  of  the  outgoing  regulation.  The 
interim  rule  also  updated  information  in 
paragraph  (c)(5)(ii)  identifying  the 
contact  point  of  the  USDA  Science 
Division  headquarter's  office.  This  final 
rule  continues  the  aforementioned 
changes. 

The  interim  final  rule  was  published 
in  the  Federal  Register  on  August  30, 
1994  (59  FR  44610).  That  interim  final 
rule  provided  that  interested  persons 
could  file  comments  through  September 
29, 1994.  No  comments  were  received. 

Based  on  available  information,  the 
Administrator  of  the  AMS  has 
determined  that  the  issuance  of  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

After  consideration  of  all  available 
information,  it  is  found  that  this  rule,  as 
hereinafter  set  forth,  will  tend  to 
effectuate  the  declared  policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  097 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  997  is  amended  as 
follows: 

PART  997— PROVISIONS 
REGULATINQ  THE  QUALITY  OF 
DOMESTICALLY  PRODUCED 
PEANUTS  HANDLED  BY  PERSONS 
NOT  SUBJECT  TO  THE  PEANUT 
MARKETING  AGREEMENT 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  997  which  was 
published  at  59  FR  44610.  on  August  30, 
1994,  is  adopted  as  a  final  rule  without 
change. 

Dated:  November  3. 1994. 

Martha  B.  Ransom. 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

IFR  Doc.  94-27768  Filed  11-8-94;  8:45  aral 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administratiofl 

14  CFR  Part  71 

[Airspace  Docket  No.  94-AEA-13I 

Modification  of  Class  0  Airspaca 
Areas;  Nortti  Philadelphia.  PA  and 
Willow  Grove,  PA 

agency:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACTXM:  Final  rule:  request  for 
comments. 

SUMMARY:  This  action  modifies  the  Class 
D  airspace  areas  at  North  Philadelphia, 
PA,  and  Willow  Grove.  PA,  by 
amending  these  area's  effective  hours  to 
coincide  with  the  associated  control 
tower  hours  of  operation.  This  action 
also  reduces  the  Class  D  airspace  at 
Willow  Grove,  PA,  due  to  the  closure  of 
the  Waminster  NAWC,  PA.  Air  Traffic 
Control  Tower.  External  dimensions  of 
these  Class  D  airspace  areas  are  being 
reduced  and  minor  changes  to  the 
internal  boimdary  between  the  North 
Philadelphia,  PA,  and  Willow  Grove, 
PA,  Class  D  airspace  areas  are  being 
made.  The  intended  effect  of  this  action 
is  to  clarify  when  two  way  radio 
communication  with  these  air  traffic 
control  towers  is  required. 
DATES:  Effective  date.  0901  U.T.C. 
December  8, 1994. 

Comment  date.  Comments  must  be 
received  on  or  before  December  1,  1994. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager.  Air  Traffic 
Division,  AEA-500,  Airspace  Docket 
Number  94-AEA-13.  F.A.A.  Eastern 
Region,  Fitzgerald  Federal  Building 
#111,  John  F.  Kennedy  International 
Airport,  Jamaica.  New  York  11430.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the 
address  Usted  above.  The  official  docket 
may  also  be  examined  in  the  Office  of 
the  Assistant  Chief  Counsel,  AEA-7,  at 
the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Jordan,  Alrapace  Specialist, 
System  Management  Branch,  AEA-530, 
F.A.A.  Eastern  Region.  Fitzgerald 
Federal  Building  #111.  John  F.  Kennedy 
International  Airport,  Jamaica,  New 
York  11430:  telephone:  (718)  553-0857. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments  on  the  Rule 

Although  this  action  is  a  final  rule, 
and  was  not  preceded  by  notice  and 
public  procedure,  comments  are  invited 
on  the  rule.  This  rule  will  become 
effective  on  the  date  specified  in  the 
"DATES"  section.  However,  after  the 


review  of  any  comments  and  if  the  FAA 
finds  that  further  changes  are 
appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
of  the  rule  or  to  amend  the  regulation. 
Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  eff'ects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  modifies  the  Class  D  airspace 
areas  at  North  Philadelphia.  PA,  by 
amending  the  area's  effective  hours  to 
coincide  with  the  associated  control 
tower  hours  of  operation.  Prior  to 
Airspace  Reclassification,  an  airport 
traffic  area  (ATA)  and  a  control  zone 
(CZ)  existed  at  these  airports.  However, 
Airspace  Reclassification,  effective 
September  16, 1993,  discontinued  the 
use  of  the  term  "airport  traffic  area"  and 
"control  zone,"  replacing  them  with  the 
designation  "Class  D  airspace."  The 
former  CZ  was  continuous,  while  the 
former  ATA  was  contingent  upon  the 
operation  of  the  Air  Traffic  Control 
Tower.  The  consolidation  of  the-ATA 
and  CZ  into  a  single  Class  D  airspace 
designation  makes  it  necessary  to 
modify  the  effective  hours  of  the  Class 
D  airspace  to  coincide  with  the  control 
tower's  hours  of  operation. 
Additionally,  this  action  reduces  the 
lateral  limits  of  the  Willow  Grove,  PA, 
Class  D  airspace  area  due  to  the  closure 
of  the  NAWC  Warminster,  PA  Air 
Traffic  Control  Tower,  and  redefines  the 
internal  boundary  between  Wiilow 
Grove,  PA.  and  North  Philadelphia,  PA. 
Class  D  airspace  areas.  The  intended 
effect  of  this  action  is  to  clarify  when 
two  way  radio  communication  with 
these  air  traffic  control  towers  is 
required. 

'The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datiun  83.  Class  D  airspace  designations 
are  pubUshed  in  Paragraph  5000  of  FAA 
Order  7400.9B  dated  July  18, 1994.  and 
effective  September  16,  1994,  which  is 
Incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
Because  this  action  merely  makes  minor 
changes  to  the  Class  D  airspace 
boundaries,  reduces  the  total  coverage 
of  Class  D  airspace ,  and  modi  fies  the 
effective  hours  to  coiuclde  with  the 
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existing  houre  of  operation  of  the 
associated  control  towers,  this  is  a  rule 
insignificant  in  nature  and  impact  and 
in  which  the  pubUc  Is  not  particularly 
interested.  Therefore.  1  find  that  notice 
and  pubhc  procediu^s  under  5  U.S.C. 
553(b)  are  unnecessary. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It  therefore — (1)  is  not  a 
"significant  regulatory,  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUcies  and  Procedures  (44 
FR  11034:  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexlbihty  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (Air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— (AMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C  40103, 40113, 40120: 
Executive  Order  10854,  24  FR  9565,  3  CFR, 
1959-1963  Comp..  p.  389;  49  U.S.C  106(g); 
14  CFR  11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9B,  Airepace 
Designations  and  Reporting  Points, 
dated  July  18, 1994,  and  effective 
September  16, 1994.  is  amended  as 
follows: 

Paragraph  5000—Geneml 

•        *        •        »        • 

AEA  PA  D  North  Philadelphia.  PA 

[Revised] 

Northeast  Philadelphia  Airport,  Philadelphia. 
PA 
(let.  40t)4'55"N.,  long.  75"00'39nV.) 
Willow  Grove  NAS,  Willow  Grove,  PA 
(lat.  40»12'00^.,  long.  75*08'53"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,600  feet  MSL 
within  a  4.2-imle  radius  of  Northeast 
Philadelphia  Airport  extending  clockwise 
from  a  030°  bearing  to  a  252°  bearing  from 


the  airport  and  within  a  5.3-mile  radius  of 
the  Northeast  Philadelphia  Airport  extending 
clockwise  bom  a  252*  bearing  to  a  030* 
bearing  from  the  airport,  excluding  that 
portion  within  the  Willow  Grove,  FA,  4.4- 
mile  radius  Class  D  airspace  area.  This  Qass 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


AEA  PA  D  WUlow  Grove.  PA    (ReviiMl] 
Willow  Grove  NAS,  Willow  Grove,  PA 

(lat.  40*12'00"N.,  long.  75»08'53"W.) 
Willow  Grove  TACAN 

(lat.  40"11'40"N.,  long.  75"08'47"W.) 
Northeast  Philadelphia  Airport,  Philadelphia, 
PA 

(lat.  40'04'55"N.,  long.  75'W39"W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  2,900  feet  MSL 
within  a  4.4-miIe  radius  of  Willow  Grove 
NAS  extending  cloclcwise  from  a  34 7" 
bearing  to  a  253°  bearing  from  the  airport  and 
within  a  4.8-mile  radius  of  Willow  Grove 
NAS  extending  clockwise  from  a  253° 
bearing  to  a  347°  bearing  from  the  airp<Ht  and 
within  2.6  miles  each  side  of  the  Willow 
Grove  TACAN  136°  radial  extending  from  the 
TACAN  to  6.1  miles  southeast  of  the  TACAN, 
excluding  the  southeast  extension  of  the 
Qass  D  airs];>ace  area  that  coincides  with  the 
5.3-nule  radius  of  the  Class  D  airspace  area 
at  Northeast  Philadelphia  Airport.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
•         •         •         •         • 

Issued  in  Jamaica,  New  York,  on  October 
19, 1994. 

James  K.  Buckles. 

Acting  Manager,  Air  Traffic  Division. 

IFR  Doc.  94-27776  Filed  11-8-94;  8:45  am) 
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LIBRARY  OF  CONGRESS 

36  CFR  Part  701 
[Docket  Na  LOG  »4-3] 

Credit  and  Recognition  Policy  on  the 
Use  of  the  Library  of  Congress  Name, 
Seal,  or  Logo 

agency:  Library  of  Congress. 
ACTKM:  Final  regulation. 

SUMMARY:  The  Ubrary  of  Congress 
issues  this  final  regulation  to  revise  its 
pohcy  on  the  use  of  its  name,  seal,  or 
logo  to  asstire  that  the  Library  of 
Congress  is  properly  and  appropriately 
identified  and  credited  as  a  source  of 
materials  in  publications  that  rely  on 
Library  resources,  so  that  the  public 
may  know  that  the  resources  in  its 
national  Ubrary  are  being  used 


productively  and  in  fulfillment  of  its 
mission. 

EFFECTIVE  DATE:  November  9, 1994. 
FOR  FURTHER  iNFORMATION  COIfTACT: 
Johnnie  M.  Barksdale,  Regulations 
Officer,  Office  of  the  General  Counsel, 
Library  of  Congress,  Washington,  DC 
20540-1050.  Telephone  No.  (202)  707- 
1593. 

SUPPl£MENTARY  INFORmAnON:  Under  the 
authority  of  2  U.S.C  136,  the  Librarian 
of  Congress  is  authorized  to  make  rules 
and  regulations  for  the  government  of 
the  Library.  18  U.S.C.  1017  contains 
criminal  provisions  on  the  misuse  of 
official  U.S.  Government  seals.  Part  701 
is  revised  to  clarify  the  boimdaries  of 
when  and  how  much  credit  or 
recognition  the  Library  of  Congress 
should  appropriately  receive  when  its 
name,  seal,  or  logo  are  used  in 
conjunction  with  a  commercial  product. 
It  outlines  also  the  current 
circumstances  under  which  the  use  of 
both  the  name  and  seals  of  the  Library 
may  be  granted  and  the  procedures  for 
doing  so.  This  part  combines  and 
revises  the  provisions  set  forth  in 
§  §  701.35  and  701.36  of  36  CFR  Chapter 
VII.  Section  701.36  of  36  CFR  Chapter 
Vn,  Use  of  the  Seal  of  the  Library  of 
Congress  and  the  Library  of  Congress 
Trust  Fund  Board,  will  be  removed. 

Comments 

The  Library  of  Congress  received  one 
comment  on  the  proposed  regulation; 
that  comment  submitted  by  Jay  L.  Hack. 
Esqtilre,  of  Serchuk  &  Zelermyer. 
Attorneys  at  Law.  White  Plains.  New 
York.  Mr.  Hack  objected  to  the  language 
in  §  701.35,  paragraph  (c)(1)  in  the 
proposed  regulation,  regarding  the  use 
of  the  Library's  name  only  when  it  is  in 
the  interest  of  the  Library.  Mr.  Hack 
believes  that  this  language  constitutes  a 
violation  of  First  Amendment  rights. 
The  Library  agrees  that  the  purpose  and 
focus  of  this  proposed  regulation  was 
obsciued  by  the  language  used. 
Accordingly.  §  701.35,  paragraph  (c)(1) 
has  been  revised  to  clarify  the  Library's 
policy  on  the  use  of  its  name. 

List  of  Subfecls  in  36  CFR  Part  701 

Libraries,  Seals  and  insignias. 

Final  Regulation 

In  consideration  of  the  foregoing  the 
Library  of  Congress  amends  36  OT?  Part 
701  as  follows: 

PART  701— PROCEDURES  AND 
SERVICES 

1.  The  authority  citation  for  part  701 
is  revised  to  read  as  follows: 
AodMriij:  2  U.S.C  136;  18  U.S.C  1017. 
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2.  Section  701.35  is  revised  to  read  as 
follows: 

1701.35    CrwINandRwiognHlonPollcyon 
Itw  Um  of  the  Library  Nam*.  SmI,  or  Logo. 

(a)  Purpose.     ^ 

The  purpose  of  this  section  is  to 
assure  that  the  Library  of  Congress  is 
properly  and  appropriately  identified 
and  credited  as  a  source  of  materials  in 
publications  that  rely  on  Library 
resources,  so  that  the  public  may  know 
that  the  resources  in  its  national  library 
are  t>eing  used  productively  in 
fulfillment  of  its  mission. 

(b)  Definitions. 

(1)  Publication  means  any  tangible 
expression  of  words  or  thoughts  in  any 
form  or  format,  including  print,  soimd 
recording,  television,  optical  disc, 
software,  online  delivery,  or  other 
technology  now  known  or  hereinafter 
created.  It  includes  the  whole  range  of 
tangible  products  from  simple  signs, 
posters,  pamphlets,  and  brochures  to 
books,  television  productions,  and 
movies. 

(2)  Internal  Library  publication  means 
a  publication  over  which  any  unit  of  the 
Library  has  complete  or  substantial 
control  or  responsibility. 

(3)  Collaborative  publications  means 
those  in  which  any  unit  of  the  Library 
is  providing  more  than  routine 
assistance.  The  assistance  may  be 
pursuant  to  a  formal  agreement  or  may 
simply  be  an  extensive  courtesy. 

(4)  Commercial  publications  means 
those  known  or  likely  to  involve 
subsequent  mass  distribution,  whether 
by  a  for-profit  or  not-for-profit 
organization  or  individual. 

(5)  Noncommercial  user  means  an 
individual  whose  publication  includes  a 
significant  niunber  of  Library  references, 
but  the  intended  purpose  of  which  is 
personal,  scholarly,  or  noncommercial. 

(6)  Official  Library  logo  means  any 
o^cial  seal  of  the  Library. 

(c)  Credit  and  recognition  policy. 

(1)  The  luune  "Library  of  Congress," 
or  any  abbreviation  thereof,  is  used 
officially  to  represent  the  Library  of 
Congress  and  its  programs,  projects, 
fimctions,  activities,  or  elements 
thereof.  In  addition,  the  Library 
recognizes  that  its  name  may  be  used 
informationally  by  others  in 
publications.  Except  as  provided  for  in 
this  part,  however,  the  use  of  the 
Library's  name,  explicitly  or  implicitly 
to  endorse  materials  in  any  publication, 
is  prohibited. 

(2)  The  Library  of  Congress  seal 
symbolizes  the  Library's  authority  and 
standing  as  an  official  agency  of  the  U.S. 
Government.  As  such,  it  shall  be 
displajred  only  on  official  dociunents  or 
publications  of  tlie  Library.  The  seal  of 


the  Library  of  Congress  Trust  Fund 
Board  shall  be  affixed  to  documents  of 
that  body  as  prescribed  by  the  Librarian 
of  Congress.  Frocediues  governing  the 
use  of  any  other  Library  of  Congress 
logo  are  set  out  in  paragraphs  (c)(3) 
throuch  (c)(10)  of  this  section. 

(3)  Questions  regarding  the 
appropriateness  of  the  recognition  or 
credit  shall  be  referred  to  the  Public 
Affairs  Office. 

(4)  Internal  Publications.  Each 
internal  Library  publication  shall 
include  a  copy  of  an  official  Library  logo 
in  a  position,  format,  and  location 
suitable  to  the  particular  media 
involved.  The  logo  may  be  alone  or  in 
addition  to  an  approved  unit  or  activity 
logo,  but  shall  be  no  less  prominent 
than  any  other  logo  used,  except  in  the 
cases  of  the  Copyright  Office,  the 
Congressional  Research  Service,  and  the 
Center  for  the  Book.  Other  exceptions  to 
this  policy  may  be  made  only  if  a 
written  request  is  approved  by  the 
Management  Team  member  under 
whose  jurisdiction  the  publication  falls. 

(5)  Collaborative/Commercial 
Publications 

(i)  Individuals  with  whom  the  Library 
is  engaged  in  a  collaborative 
publication,  and  individuals  requesting 
assistance  for  commercial  publications, 
shall  be  instructed  regarding  Library 
policy  on  credit,  recognition,  and 
endorsement  by  the  Library  employee 
with  whom  they  are  dealing. 

(ii)  Ordinarily,  the  Library  logo 
accompanied  by  a  concise 
acknowledgement  should  appear  in  an 
appropriate  and  suitable  location  on  all 
collaborative  and  all  commercial 
publications.  The  Library  requires  that  a 
credit  line  accompany  reproductions  of 
images  from  its  collections. 

(iii)  The  size,  location,  and  other 
attributes  of  the  logo  and  credit  line 
should  be  positioned  in  such  a  way  that 
they  do  not  imply  Library  endorsement 
of  the  publication  unless  such 
endorsement  is  expressly  intended  by 
the  Library,  as  would  be  the  case  in 
copublication  or  coproduction 
activities.  Use  of  the  Library  name  or 
logo  in  any  context  suggesting  an 
explicit  or  implicit  endorsement  may  be 
approved  in  only  those  instances  where 
the  Library  has  sufficient  expertise  to 
pass  Judgment  on  the  subject  matter, 
where  that  expertise  has  been  engaged 
or  applied,  and  where  the  terms  of  the 
collaborative  undertaking  are  such  that 
the  Library  has  sufficient  control  over 
the  publication  to  make  changes 
necessary  to  reflect  Library  expertise. 

(iv)  Library  officers  womng  on 
commercial  publication  projmrts  shall 
notify  all  collaborators  of  Library  poUcy 
in  writing  if  the  colkdwraUon  is 


arranged  through  an  exchange  of 
correspondence.  A  statement  of  Library 
policy  shall  be  incorporated  into  the 
agreement  if  the  terms  of  the 
collaboration  are  embodied  in  any 
written  instnunent,  such  as  a  contract  or 
letter  of  understanding. 

(6)  Noncommercial  Users.  Staff 
members  assisting  individuals  who  are 
noncommercial  users  of  Library 
resources  shall  encourage  them  to 
extend  the  customary  professional 
courtesy  of  acknowledging  their  sources 
in  publications,  including  films, 
television,  and  radio,  and  to  use 
approved  credit  lines. 

(7)  Each  product  acquired  for  resale 
by  the  Library  that  involves  new 
labeling  or  packaging  shall  bear  a 
Library  logo  and  shall  contain 
information  describing  the  relevance  of 
the  item  to  the  Library  or  its  collections. 
Items  not  involving  new  packaging  shall 
be  accompanied  by  a  printed 
description  of  the  Library  and  its 
mission,  with  Library  logo,  as  well  as 
the  rationale  for  operating  a  gift  shop 
program  in  a  statement  such  as, 
"Proceeds  from  gift  shop  sales  are  used 
to  support  the  Library  collections  and  to 
further  the  Library's  educational 
mission." 

(8)  Each  item  authorized  by  the 
Library  pursuant  to  a  Ucensing 
agreement  (directly  or  through  a  tliird 
party)  shall  bear  a  Library  logo  and  shall 
contain  information  describing  the 
relevance  of  the  item  to  the  Library  or 
its  collections. 

(9)  Office  Systems  Services  shall  make 
available  copies  of  the  Library  seal  or 
logo  in  a  variety  of  sizes  and  formats, 
including  digital  vereions. 

(10)  Each  service  unit  head  shall  be 
responsible  for  devising  the  most 
appropriate  way  to  carry  out  and 
enforce  this  poUcy. 

(d)  Violations. 

(1)  All  violations  or  susfiected 
violations  of  this  section  or  of  18  U.S.C 
1017  shall  be  reported  to  the  Office  of 
tlie  General  Counsel  as  soon  as  they 
become  known. 

(2)  Whenever  the  General  Counsel  has 
determined  that  any  person  or 
organization  is  engaged  in  or  about  to 
engage  in  an  act  or  practice  that 
constitutes  or  will  constitute  conduct 
prohibited  by  this  part  or  a  violation  of 
any  requirements  of  this  section,  the 
General  Counsel  shall  take  whatever 
action  necessary,  including  seeking  the 
assistance  of  the  U.S.  Department  of 
Justice,  to  obtain  injtmctive  reliefer 


Dated:  November  2, 1994. 
James  H.  BiUiogton, 

The  Librarian  of  Congress. 

(FR  Doc.  94-27652  Filed  ll-«-04;  8:45  am] 
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40  CFR  Part  70 
[AD-FRL-6103-8] 

Clean  Air  Act  Final  Interim  Approval  of 
Ojserating  Permits  Programs  in 
Washington 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  interim  approval. 

SUMMARY:  EPA  is  promulgating  interim 
approval  of  the  operating  permits 
program  submitted  by  the  State  of 
Washington  for  the  purpose  of 
complying  with  Federal  requirements 
for  an  approvable  State  program  to  issue 
operating  permits  to  all  major  stationary 
sources  and  to  certain  other  sources. 
The  Washington  program  includes 
submittals  by  the  Washington 
Department  of  Ecology  (Ecology),  the 
Washington  Energy  Facility  Site 
Evaluation  Council  (EFSEC),  and  seven 
local  air  authorities:  the  Benton- 
Franklin  Counties  Clean  Air  Authority 
(BFCCAA),  the  Northwest  Air  Pollution 
Authority  (NWAPA),  the  Olympic  Air 
Pollution  Control  Authority  (OAPCA), 
the  Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCA),  the  Spokane  Coimty 
Air  Pollution  Control  Authority 
(SCAPCA).  the  Southwest  Air  Pollution 
Control  Authority  (SWAPCA),  and  the 
Yakima  Coimty  Clean  Air  Authority 
(YCCAA). 

EFFECTIVE  DATE:  December  9, 1994.  . 
ADDRESSES:  Copies  of  Washington's 
submittal  and  other  supporting 
information  used  in  developing  the  final 
interim  approval  are  available  for 
inspection  during  normal  business 
hotus  at  the  following  location:  U.S. 
Environmental  Protection  Agency. 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington. 

FOn  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Waddell.  U.S.  Environmentel 
Protection  Agency,  1200  Sixth  Avenue, 
AT-082,  Seattle,  Washington  98101. 
(206) 553-4303 

SUPPLEMENTARY  INFORMATION: 
I.  Background  and  Purpose 

Introduction 

Title  V  of  the  Clean  Air  Act 
Amendments  of  1990  (sections  501-507 


of  the  Clean  Air  Act  ("the  Act"))  and 
implementing  regulations  at  40  Code  of 
Federal  Regulations  (CFR)  part  70, 
require  that  States  develop  and  submit 
operating  permits  programs  to  EPA  by 
November  15. 1993,  and  that  EPA  act  to 
approve  or  disapprove  each  program 
within  one  year  after  receiving  the 
submittal.  EPA's  program  review  occurs 
pursuant  to  Section  502  of  the  Act  and 
the  Part  70  regulations,  which  together 
outline  criteria  for  approval  or 
disapproval.  Where  a  program 
substantially,  but  not  fully,  meets  the 
requirements  of  Part  70,  EPA  may  grant 
the  program  interim  approval  for  a 
period  of  up  to  two  years.  If  EPA  has  not 
fully  approved  a  program  by  two  years 
after  the  November  15, 1993  date,  or  by 
the  end  of  an  interim  program,  it  must 
establish  and  implement  a  Federal 
program. 

On  August  18, 1994,  EPA  proposed 
interim  approval  of  the  operating 
permits  program  for  Ecology,  EFSEC, 
NWAPA,  OAPCA.  PSAPCA,  SCAPCA, 
and  SWAPCA.  The  same  Federal 
Register  notice  proposed  disapproval  of 
the  programs  for  BFCCAA  and  YCCAA 
and,  in  the  alternative,  interim  approval 
of  these  programs  if  certain  regulatory 
changes  were  made  before  EPA  took 
f^al  action  on  the  proposal.  See  59  FR 
42552  (Aug.  18, 1994).  EPA  received 
eleven  public  comments  on  the 
proposal.  In  this  notice  EPA  is  taking 
final  action  on  its  proposal  to 
promulgate  interim  approval  of  the 
operating  permits  program  for  Ecology, 
EFSEC,  and  all  seven  local  air 
authorities  in  Washington  (collectively, 
"the  local  air  authorities"). 

n.  Final  Action  and  Implications 

A.  Analysis  of  State  Submission  and 
Response  to  Public  Comments 

Both  BFCCAA  and  YCCAA  made  the 
regulatory  changes  necessary  to  receive 
interim  approval.  The  board  of  directors 
of  BFCCAA  repealed  BFCCAA  Reg.  1 , 
§§4.01,  4.02,  4.04,  4.05,  4.06,  and  4.07 
on  August  18, 1994.  The  revised 
regulations  were  submitted  to  the 
Washington  State  register  and  became 
effective  on  September  23, 1994.  On 
September  14, 1994,  the  board  of 
directors  of  YCCAA  repealed  YCCAA 
Reg.  1,  §§  6.02, 6.04, 6.05. 6.07.  and 
6.08;  revised  YCCAA  Reg.  1.  §  12.01  to 
provide  that  the  identified  provisions  of 
the  Washington  State  Administrative 
Code  are  incorporated  by  reference 
unless  the  YCCAA  regulation  is  more 
stringent;  Revised  YCCAA  Reg.  1. 
§  12.02  so  that  the  identified  provisions 
of  Federal  law  are  incorporated  by 
reference.  The  revised  regulations  were 
submitted  to  the  Washington  State 


register  and  became  effective  on  October 
22,  1994.  The  revised  regulations  for 
BFCCAA  and  YCCAA  were  submitted 
by  the  State  of  Washington  on 
September  29, 1994  as  an  amendment  to 
the  Washington  Title  V  program. 

EPA  received  eleven  pubuc  comments 
on  the  proposed  interim  approval  of  the 
Washington  program,  including 
comments  from  the  Washington 
Department  of  Ecology  and  the  Puyallup 
Tribe  of  Indians.  No  commenters 
objected  to  approval  of  the  Washington 
permit  program,  although  one 
commenter  requested  that  the  program 
not  be  approved  before  November  15, 
1994  because  of  the  substantial  time 
needed  to  complete  permit  applications. 

1.  Insignificant  Emissions  Units 

Most  of  the  commenters  stated  that 
the  insignificant  emissions  units 
provisions  of  the  State  operating  permit 
regulation  (WAC  173-401-200(16)  and 
173-401-530)  should  be  granted  full 
approval  rather  than  interim  approval. 
These  commenters  disagreed  with  EPA's 
interpretation  that  no  unit  for  which 
there  is  an  applicable  requirement  could 
be  defined  as  "insignificant."  They 
further  stated  that  such  an  interpretation 
would  prevent  Washington  and  most 
other  States  from  granting  any  relief  for 
insignificant  emission  imits,  which  they 
argue  is  inconsistent  with  the  intent  of 
Part  70.  The  result  would  be  that  all 
emissions,  regardless  of  size  and 
environmental  impact,  would  be  subject 
to  all  Part  70  requirements,  including 
periodic  monitoring,  reporting, 
recordkeeping  and  compliance 
certification.  Permit  applications  would 
have  to  describe  emissions  from  all 
units  and  responsible  officials  would  be 
required  to  conduct  extensive  due 
diligence  efforts  in  order  to  certify  the 
compliance  of  emission  units  that  emit 
very  small  quantities  of  pollutants. 
Commenters  emphasized  that  this  was 
an  uiu«asonable  regulatory  burden  that 
would  result  in  excessive  paperwork 
and  would  likely  decrease  the  ability  of 
permitting  agencies  to  effectively 
enforce  Tide  V  permits  because 
inspectors  would  have  to  read  through 
numerous  pages  of  specifications  and 
requirements  to  determine  which 
emission  units  actually  have  permit 
conditions. 

EPA  maintains,  however,  that  Title  V 
and  the  Part  70  nUes  preclude  the 
exemption  of  emission  units  as 
"insignificant"  when  such  units  are 
subject  to  an  applicable  requirement 
Section  504(a)  of  the  Act  requires  that 
"each  permit  issued  under  this  title 
shall  include  enforceable  emission 
limitations  and  standards,  a  sched\ile  of 
compliance,  a  requirement  that  the 
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permittee  submit  to  the  permitting 
authority,  no  less  often  man  every  6 
months,  the  resul|^  of  any  required 
monitoring,  and  such  other  conditions 
as  are  necessary  to  assure  compliance 
with  applicable  requirements  of  the  Act. 
including  the  requirements  of  the 
applicable  implementation  plan." 
(emphasis  added).  Section  70.6(a)(1) 
provides  that  each  permit  shall  include 
"emission  limitations  and  standards, 
including  those  operational 
requirements  and  limitations  that  assure 
compUance  with  all  applicable 
requirements  at  the  time  of  permit 
issuance."  Furthermore,  §  70.6(c)(1) 
requires  that  each  permit  shall  contain 
"compliance,  certification,  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  sufficient  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit."  The  fact  that 
an  emission  unit  may  emit  only  small 
quantities  of  pollutants  does  not  provide 
a  basis  to  exempt  it  from  the 
fundamental  statutory  requirement  that 
the  permit  specifically  include,  and 
ensure  comphance  with,  all  applicable 
requirements. 

EPA  understands  the  implementation 
concerns  expressed  by  the  commenters 
but  disagrees  that  the  Part  70  permit 
requirements  need  be  unduly 
burdensome  for  these  smaller  emission 
units  with  only  generally  appUcable 
requirements.  For  example,  the 
requirement  to  "describe"'  emissions  of 
regulated  pollutants  in  a  permit 
application  is  not  a  requirement  to 
quantify  those  emissions.  These  smaller 
units  can  be  aggregated  and  described  in 
very  general  terms  (e.g.  all  valves  and 
flanges  not  otherwise  speciHed). 
Furthermore,  the  requirement  to  include 
in  a  permit  compliance  certification, 
test,  monitoring,  reporting,  and 
recordkeeping  sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit  does  not 
impose  the  same  level  of  rigor  with 
respect  to  small  emission  units  that  do 
not  require  extensive  testing  or  .^ 

monitoring  in  order  to  determine 
compliance  with  the  applicable 
requirements. 

Several  commenters  also  stated  it  was 
unreasonable  and  inappropriate  to 
require  Washington  to  change  its 
proWsions  for  insignificant  emission 
imits  at  this  time  because  this  issue  is 
part  of  ongoing  litigation  over  the  part 
70  rules  and  may  be  revised.  EPA 
acknowledges  that  it  may  be  both 
burdensome  and  confusing  if  the  Part  70 
rules  on  insignificant  emission  units  are 
changed  and  Ecology  is  required  to 
revise  its  rules  tvirice,  once  to  meet 
EPA's  current  objection  and  later  if  part 
70  is  revised.  EPA  has  no  legal 


mechanism,  however,  to  either  grant  a 
longer  Interim  approval  period  or  to 
grant  full  approval  imder  the  ciurent 
part  70  rules  based  on  a  possibility  that 
the  part  70  regulations  may  change  as  a 
result  of  notice  and  comment 
rulemaking  sometime  in  the  future. 

2.  Definition  of  Title  I  Modification 

In  its  August  18. 1994  Federal 
Registnr  notice  proposing  interim 
approval  for  the  Washington  program, 
EPA  advised  the  State  that  it  would  be 
required  to  revise  its  definition  of  the 
term  "title  I  modification"  to  obtain  full 
EPA  approval: 

Revise  WAC  173-401-200(33),  the 
definition  of  "Title  I  modificatioD,"  to 
include  any  modirication  permitted  through 
a  minor  source  preconstrucfion  permit.  The 
EPA  believet  the  phrase  "modirication  under 
anlyl  provision  of  title  1  of  the  Act"  In  40 
CFR  70.7(e)(2)(l)(A)(5)  is  best  interpreted  to 
mean  literally  any  change  at  a  source  that 
would  trigger  permitting  authority  review 
under  regulations  approved  or  promulgated 
under  Title  I  of  the  Act.  This  would  include 
State  preconstruction  review  programs 
approved  by  EPA  as  part  of  the  Stale 
Implementation  Plan  under  aection 
110(a)(2)(C)  of  the  Clean  Air  Act  and 
regulations  addressing  source  changes  that 
trigger  the  application  of  NESHAP 
established  pursuant  to  section  112  of  the  Act 
prior  to  the  1990  amendments.  The  EPA 
intends  to  revise  its  criteria  for  interim 
approval  in  40  CFR  70.4(d)  prior  to  taking 
final  action  on  this  proposal  to  grant 
Washington  interim  approval  so  that  interim 
approval  may  be  granteid  to  State  programs 
like  Washington's  that  currently  allow  a  more 
naiTow  definition  of  Title  I  modification.  (59 
FR  42557). 

On  August  29, 1994,  EPA  proposed 
revisions  to  the  interim  approval  criteria 
in  40  CFR  70.4(d)  to,  among  other 
things,  allow  State  programs  with  a 
more  narrow  definition  of  "title  I 
modification"  to  receive  interim 
approval  (59  FR  44572).  The  Agency 
also  solicited  public  conunent  on  the 
proper  interpretation  of  "title  I 
modifications"  (59  FR  44573).  The 
Agency  stated  that  if,  after  considering 
the  public  comments,  it  continues  to 
believe  that  the  phrase  "title  I 
modifications"  should  be  interpreted  as 
including  minor  NSR  changes,  it  would 
revise  the  interim  approval  criteria  as 
needed  to  grant  states  that  adopted  a 
narrower  definition  interim  approval. 

In  response  to  Er  A's  proposed  interim 
approval  of  the  Washington  program, 
several  commenters  questioned  whether 
the  State's  adoption  of  a  narrower  "title 
I  modification"  definition  justified 
anything  other  than  full  approval.  These 
commenters  asserted  that  Washington's 
current  definition  is  the  correct  one 
under  the  existing  regulations  and  the 
Clean  Air  Act  and  that  a  broader 


interpretation  including  minor  NSR 
would  be  wholly  unworkable. 

One  commenter,  the  National 
Environmental  Development 
Association/Clean  Air  Regidatory 
Project  (NEDA/CARP).  ftmher 
contended  that  EPA  was  using  the 
August  20, 1994  proposed  rule  to 
effectively  require  revision  of  a  State 
operating  permits  program  that  was 
otherwise  consistent  with  current  Part 
70  and  that  such  an  approach  was 
unauthorized,  not  supported  by  the 
Clean  Air  Act  or  Part  70,  and  poor 
public  policy.  NEDA/CARP  also 
suggested  that  EPA's  August  18, 1994 
proposal  to  require  Washington  to  adopt 
a  broader  interpretation  of  "title  I 
modification"  to  obtain  full  approval 
indicated  that  the  Agency  does  not 
intend  to  consider  public  comment  on 
the  August  29, 1994  proposal  that 
sohcits  comments  on  the  proper 
interpretation  of  "title  I  modifications." 

As  noted  in  the  August  18, 1994 
Federal  Register  notice,  proposing 
interim  approval  of  Washington's 
operating  permit  program,  EPA 
intended  to  finalize  its  revisions  to  the 
interim  approval  criteria  under  40  CFR 
70.4(d)  before  taking  final  action  on  part 
70  programs  submitted  by  the  States. 
However,  that  is  no  longer  possible. 
Publication  of  the  proposed  revisions 
was  delayed  until  August  29, 1994,  and 
EPA  received  several  requests  to  extend 
the  public  comment  period.'  Given  the 
importance  of  the  issues  in  that 
rulemaking  to  States,  sources  and  the 
public,  but  mindful  of  the  need  to  take 
action  quickly,  EPA  agreed  to  extend  the 
comment  period  until  October  28, 1994 
(see  59  FR  52122  (October  14, 1994)). 
Consequently,  final  action  to  revise  the 
interim  approval  criteria  will  not  occur 
before  the  deadline  for  EPA  action  on 
StatQ  programs,  such  as  Washington's, 
that  were  submitted  on  or  before 
November  15. 1993.^ 

EPA  believes  it  would  be 
inappropriate  to  delay  action  on 
Washington's  program,  perhaps  for 
several  months,  luitil  final  action  is 
taken  on  the  interim  approval  revisions. 
EPA  also  believes  it  would  be 
inappropriate  to  grant  interim  approval 
to  Washington  on  this  issue  before  final 
action  is  taken  to  revise  the  ciurent 
interim  approval  criteria  of  40  CFR 


■  EPA  originally  MUblisbed  a  30-day  public 
comment  period  for  the  August  29, 1994  proposal. 
In  response  to  several  requests  for  extension, 
however,  EPA  agreed  to  allow  an  additional  thirty 
days  for  public  comments.  See  59  FR  S2122 
(October  14. 1994). 

'Section  502(d)  requires,  in  relevant  part,  that 
"(n)ot  later  than  1  year  after  receiving  a  program, 
and  after  notice  and  opportunity  for  public 
comment,  the  Administrator  shall  approve  or 
disapprove  such  program,  in  whole  or  in  part." 


70.4(b)  to  provide  a  legal  basis  for  such 
an  interim  approval.  Until  the  revision 
to  the  interim  approval  criteria  is 
promulgated,  EPA's  choices  are  to  either 
fully  approve  or  disapprove  the 
narrower  "title  I  modification" 
definition  in  States  such  as  Washington. 
For  the  reasons  set  forth  below,  EPA 
believes  that  disapproving  such 
programs  at  this  time  solely  because  of 
this  issue  would  be  inappropriate. 

First,  EPA  has  not  yet  conclusively 
determined  that  a  narrower  definition  of 
"title  1  modifications"  is  incorrect  and 
thus  a  basis  for  disapproval  (or  even 
interim  approval).  The  Agency  has 
received  numerous  comments  on  this 
issue  as  a  result  of  the  August  29, 1994 
Federal  Register  notice,  and  EPA  cannot 
and  will  not  make  a  final  decision  on 
this  issue  until  it  has  evaluated  all  of  the 
comments.  Second,  EPA  believes  that 
the  Washington  program  should  not  be 
disapproved  because  EPA  itself  has  not 
yet  been  able  to  resolve  this  issue 
through  rulemaking.  Moreover, 
disapproving  programs  from  States  such 
as  yVashington  that  submitted  their 
programs  to  EPA  on  or  before  the 
November  15, 1993  statutory  deadline 
could  lead  to  the  perverse  result  that 
these  States  would  receive  disapprovals, 
while  States  which  were  late  in 
submitting  programs  could  take 
advantage  of  revised  interim  approval 
criteria  if  and  when  these  criteria 
become  final.  In  effect.  States  would  be 
severely  penaUzed  for  having  made 
timely  program  submissions  to  EPA. 
Finally,  disapproval  of  a  State  program 
for  a  potential  problem  that  primarily 
affects  permit  revision  procedures 
would  delay  the  issuance  of  Part  70 
permits,  hampering  State/Federal  efforts 
to  improve  environmental  protection 
through  the  operating  permits  system. 

For  the  reasons  mentioned  above, 
EPA  is  approving  the  Washington 
program's  use  of  a  narrower  definition 
of  "title  1  modifications"  at  this  time.' 
However,  should  EPA  in  the  interim 
approval  criteria  rulemaking  make  a 
final  determination  that  sudi  a  narrow 
definition  of  "title  I  modification"  is 
incorrect  and  that  a  revision  of  the 
interim  approval  criteria  is  warranted, 
the  Agency  will  propose  fiuther  action 
on  Washington's  program  so  that  the 
State's  definition  of  "title  I 
modifications"  could  become  grounds 
for  interim  approval.^  A  State  program 


'  For  similar  reasons,  the  EPA  will  not  construe 
40  CFR  70.7(e)(2)(i)(A)(3)  to  prohibit  Washington 
from  allowing  minor  NSR  changes  to  tie  processed 
as  minor  permit  modifications.  See  59  FR  44573- 
44574. 

'State  programs  with  a  narrower  "title  I 
modifications"  definition  that  are  acted  upon  by 
EPA  after  an  Agency  decision  that  such  a  narrower 


like  Washington's  that  receives  full 
approval  of  its  narrower  "title  I 
modification"  definition  pending 
completion  of  EPA's  rulemaking  must 
ultimately  be  placed  on  an  equal  footing 
with  States  that  receive  interim     ^ 
approval  in  later  months  under  any 
revised  interim  approval  criteria 
because  of  the  same  issue.  Converting 
the  full  approval  on  this  issue  to  an 
interim  approval  after  EPA  completes  its 
rulemaking  will  avoid  this  inequity. 
EPA  anticipates  that  an  action  to 
convert  the  full  approval  on  the  "title  I 
modification"  issue  to  an  interim 
approval  would  be  effected  through  an 
additional  rulemaking,  so  as  to  ensure 
that  there  is  adequate  notice  of  the 
change  in  approval  status. 

3.  Section  112(g)  Modifications 

One  commenter  stated  that  EPA  has 
proceeded  in  a  confusing  and 
unauthorized  fashion  by  proposing  a 
construction  ban  on  section  112(g) 
modifications  and  that  EPA  should  not 
delegate  section  112(g)  authority  until  it 
completes  its  own  rulemaking. 

EPA  did  not  propose  a  construction 
ban  but  simply  noted  the  provision  of 
section  112(g)(2)  of  the  Act  which 
prohibits  the  modification,  construction, 
or  reconstruction  of  a  source  after  the 
date  of  approval  of  a  Title  V  program 
unless  maximum  achievable  control 
technology  (MACT),  determined  on  a 
case-by-case  basis  if  necessary,  is  met. 
Although  section  112(g)(1)  requires  the 
Administrator  to  publish  guidance  with 
respect  to  the  implementation  of  section 
112(g),  the  plain  meaning  of  section 
112(g)(2)  is  that  it  takes  effect  on  the 
effective  date  of  the  Title  V  program  in 
any  State. 

EPA  has  acknowledged  that  States 
may  encounter  difficulties 
implementing  section  112(g)  prior  to  the 
promulgation  of  final  EPA  regulations 
(see  June  28, 1994  guidance 
memorandum  entitled  "Guidance  for 
Implementation  of  Section  112(g)" 
signed  by  John  Seitz).  EPA  has  issued 
guidance,  in  the  form  of  a  proposed  rule 
implementing  112(g),  which  may  be 
used  to  determine  whether  a  physical  or 
operational  change  at  a  source  is  not  a 
modification  either  because  it  is  below 
de  minimis  levels  or  because  it  has  been 
offset  by  a  decrease  of  more  hazardous 
emissions  (see  59  FR  15004  (April  1, 
1994)).  EPA  beUeves  the  proposed  rule 
provides  sufficient  guidance  to 
permitting  authorities  and  sources  until 
such  time  as  EPA's  section  112(g) 
rulemaking  is  finalized. 


definition  is  inappropriate  would  be  considered 
deficient,  but  would  be  eligible  for  interim  approval 
under  revised  40  CFR  70.40)). 


Although  EPA  does  not  have  a 
program  designed  specifically  to 
implement  section  112(g).  Washington 
does  have  a  preconstruction  review 
program  that  could  serve  as  a 
procedural  vehicle  for  rendering 
federally  enforceable  a  case-by-case 
MACT  or  offset  determination. 
Although  the  scope  of  Washington's 
program  may  not  cover  every  situation 
where  a  section  112(g)  modification, 
construction,  or  reconstruction  may 
occur,  it  would  cover  most 
circumstances.  In  order  to  pronde  a 
federally-recognized  mechanism  to 
implement  section  112(g)  on  an  interim 
b^is  until  final  EPA  regulations  are 
promulgated,  EPA  intends  to  propose 
approval  of  Washington's 
preconstruction  review  program  in  a 
separate  Federal  Register  notice.  Final 
approval  of  Washington's 
preconstruction  review  program,  and 
not  this  final  approval  of  its  Title  V 
operating  permit  program,  would 
represent  EPA's  delegation  of  section 
112(g)  authority  to  the  State. 

4.  Limitations  on  Potential  To  Emit 

One  commenter  objected  to  EPA's 
requirement  that  OAPCA  revise  its 
definition  of  "potential  to  emit"  to 
include  only  those  limitations  on  a 
source's  capacity  to  emit  that  are 
federally  enforceable,  arguing  that  it 
requires  local  authorities  to  ignore  their 
own  and  other  State-enforceable 
limitations. 

The  cited  definition  appears  in 
OAPCA  Reg.  1,  Art.  6,  which  addresses 
the  operating  permit  program.  As  such, 
the  definition  of  potential  to  emit  must 
be  consistent  with  the  Part  70  rules 
which  require,  for  the  purposes  of  the 
Title  V  operating  permit  program,  that 
all  limits  on  potential  to  emit  be 
federally  enforceable.  EPA  does  not 
place  any  restrictions  on  a  local 
authority's  use  of  non-Federally 
enforceable  emission  limits  on  non-Title 
V  sources  or  on  establishing  additional, 
non-federally  enforceable  emission 
Umits  on  Title  V  sources.  However,  in 
order  for  such  limitations  to  be 
recognized  for  purposes  of  the  Federal 
Clean  Air  Act,  they  must  he  enforceable 
by  EPA  and  by  citizens  imder  the  Act. 

5.  Scope  of  the  Program — Trilwl  Lands 

EPA  proposed  to  exclude  from  the 
Washington  Title  V  program.  Title  V 
sources  located  on  any  trust  or  restricted 
lands  within  the  Puyallup  1873  Survey 
Area  or  any  other  lands  within  the 
exterior  reservation  boundaries  of  a 
Federally-recognized  Indian  Tribe 
because  Ecology  did  not  estabUsh  that  it 
had  jiuisdiction  over  soiuces  on  these 
lands.  EPA  proposed  to  apply  the 
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Ecology  and  PSAPCA  Title  V  program  to 
non-trust  lands  within  the  1873  Survey 
Area  of  the  Puyallup  Reservation 
because  Ecology  and  PSAPCA 
submitted  legal  analysis  demonstrating 
their  authority  to  administer 
environmental  laws  on  these  lands.  See 
59  FR  at  42554. 

Ecology  and  PSAPCA  presented  legal 
analysis  based  on  the  Washington 
Indian  (Puyallup)  Land  Claims 
Settlement,  which  expressly  allocates 
jurisdiction  according  to  a  settlement 
agreement  between  the  Tribe,  Federal, 
State  and  local  governments  and  certain 
private  property  owners.  25  U.S.C. 
1773-1773J.  The  settlement  agreement, 
in  turn,  gives  Federal,  State  and  local 
governments  exclusive  jurisdiction  for 
the  administration  of  environmental 
laws  on  all  non-trust  lands  within  the 
1873  Survey  Area  and  gives  the  Federal 
government  and  the  Tribe  exclusive 
jurisdiction  for  the  administration  of 
environmental  laws  on  all  trust  and 
restricted  lands  within  the  Area. 

The  Puyallup  Tribe  of  Indians 
commented  that  EPA  correctly  applied 
the  settlement  agreement  in  its  proposed 
determination  not  to  approve  the 
application  of  Washington's  Title  V 
program  to  trust  and  restricted  lands 
within  the  1873  Survey  Area.  The  Tribe 
also  commented  that  Washington's 
request  for  authority  over  non-trust 
lands  within  the  Survey  Area  was 
consistent  with  the  settlement 
agreement. 

In  today's  action,  EPA  fmalizes  its 
proposed  determination  that  the 
Washington  Title  V  program  apply  to 
Title  V  sources  located  on  non-trust 
lands  within  the  Survey  Area. 

During  the  pubhc  comment  period. 
Ecology  commented  "that  (it)  has 
requisite  authority  to  enforce  and  nm 
the  Air  Operating  Permits  Program  on 
tribal  lands."  Ecology's  comments  do 
not  appear  to  challenge  EPA's  prop>osed 
allocation  of  jurisdiction  over  die 
Puyallup  Reservation.  Rather,  Ecology 
appears  to  contend  that  EPA  has  erred 
in  proposing  to  exclude  application  of 
the  State's  Title  V  program  to  Title  V 
sources  within  the  exterior  reservation 
boundaries  of  all  other  Federally- 
recognized  Tribes  located  within  the 
State. 

In  support  of  this  contention,  Ecology 
generally  asserts  tliat  Ecology  has 
"necessary  jurisdiction  to  regulate  Title 
V  sources  throughout  the  state."  Ecology 
also  appears  to  be  alleging  that,  at  a 
minimum,  it  has  authority  over  non- 
Indian  owned  Title  V  sources  on  non- 
Indian  owned  fee  lands  within 
reservations.  Ecology  states  that  the  law 
presumes  it  has  authority  over  such 
sources  and  that  the  legal  opinion 


accompanying  its  Title  V  program 
submittal  should  be  interpreted  to  apply 
consistently  at  least  to  all  fee  lands 
within  the  exterior  boundaries  of  the 
State.  Ecology  comments  that  "(c)ourts 
have  ohly  found  for  tribal  jiurisdiction 
when  the  weight  of  tribal  interests  is 
great  enough"  and  that  "(sjeveral 
potential  major  sources  owned  by  non- 
[ijndians  with  no  tribal  relationships 
can  be  found  in  the  State  on  fee  Ifmds 
within  reservations." 

To  obtain  Title  V  program  approval  a 
State  must  demonstrate  that  it  has 
adequate  authority  to  issue  permits  and 
assure  compliance  by  all  sources 
required  to  have  permits  under  Title  V 
with  each  applicable  requirement  under 
the  Act.  See  Section  502(b)(5)  of  the  Act; 
40  CFR  70.4(b)(3)(i).  The  authority  must 
include: 

A  legal  opinion  from  the  Attorney  General 
from  the  State  or  the  attorney  for  those  State, 
local,  or  interstate  air  pollution  control 
agencies  that  have  independent  counMl. 
stating  that  the  laws  of  the  State,  locality,  or 
interstate  compact  provide  adequate 
authority  to  carry  out  all  aspects  of  the 
program.  This  sutement  shall  include 
citatioiu  to  the  specific  statiutjes, 
administrative  regulations,  and.  where 
appropriate,  judicial  decisions  that 
demonstrate  adequate  authority.  40  CFR 
704(bK3). 

Thus,  the  Act  requires  States  to 
support  their  Title  V  program  submittals 
with  a  specific  showing  of  adequate 
legal  authority  over  all  regulated 
sources,  including  sources  located  on 
lands  within  Indian  reservations. 

EPA  concludes  that  Ecology  has  not 
adequately  demonstrated  authority  to 
regulate  Title  V  sources  owned  by  Tribal 
members  or  located  on  their  territory  or 
trust  lands.  Ecology's  inability  to  reach 
into  Indian  country  and  apply 
environmental  regulation  to  Tribal 
members,  their  territory  or  trust  lands  is 
not  a  new  issue.  Ecology  previously 
asserted  regulatory  jurisdiction  over 
Tribal  lands  in  a  submittal  to  EPA  under 
the  Resource  Conservation  and 
Recovery  Act  program.  EPA  declined  to 
apply  the  program  to  waste-related 
activities  on  Tribal  lands  and  its 
decision  was  upheld  on  judicial  review. 
See  Washington  Department  of  Ecology 
V.  EPA,  752  F.2d  1465  (9th  Qr.  1985). 

The  court's  conclusion  was  informed 
by  "well-settled  principles  of  Indian 
law"  including  the  principle  that 
"States  are  generally  precluded  from 
exercising  jurisdiction  over  Indians  in 
Indian  country  imless  Congress  has 
clearly  expressed  an  intention  to  permit 
it."  Washington  Department  of  Ecology, 
752  F.2d  at  1469-1479  (citations 
omitted);  see  also  United  States  v. 
Mazurie.  419  U.S.  544.  556  (1975)  (the 


inherent  sovereign  authority  of  Indian 
Tribes  extends  "over  both  their 
members  and  their  territory");  Montana 
v.  United  States.  450  U.S.  544,  556-557 
(1981)  (Tribes  generally  have  extensive 
authority  to  regulate  activities  on  lands 
that  are  held  by  the  United  States  in 
trust  for  the  Tribe). 

Washington  has  also  asserted 
jurisdiction  over  underground  injection 
activities  on  Indian  lands  under  the  Safe 
Drinking  Water  Act.  claiming  its  laws 
are  applicable  throughout  the  borders  of 
the  State.  EPA  concluded  that 
Washington  could  not  regulate  these 
activities  on  Indian  lands  because  it  had 
failed  to  demonstrate  that  its  authority 
to  regulate  was  not  preempted  by 
Federal  law,  and  that  the  State 
regulation  would  not  infringe  on  Tribal 
self-government.  53  FR  43080-43081- 
43082  (Oct.  25, 1988);  see  White 
Mountain  Apache  Tribe  v.  Bracker,  448 
U.S.  136  (1980):  California  v.  Cahazon 
Band  of  Mission  Indians.  408  U.S.  202 
(1987). 

Ecology  contends  that  EPA  should 
nevertheless  presume  that  Ecology  at 
least  has  authority  over  non-Indian 
owned  Title  V  sources  on  fee  lands 
w-'thin  the  exterior  boimdaries  of 
Federally-recognized  Indian 
reservations.  EPA  concludes  that 
Ecology  has  also  failed  to  adequately 
demonstrate  authority  over  Title  V 
sources  located  on  fee  lands  within 
reservations. 

EPA's  regulations  require  specific 
evidence  of  legal  authority.  Adequate 
authority  is  especially  necessary  in 
these  circumstances  where,  as  set  out 
below.  Supreme  Court  case  law 
recognizes  inherent  sovereign  Tribal 
authority  to  regulate  activities  on  fee 
lands  where  the  conduct  may  have  a 
serious  and  substantial  impact  on  Tribal 
health  or  welfare,  air  pollution  activities 
generally  pose  serious  health  risks,  EPA 
has  propfwed  to  interpret  the  Tribal 
authority  provisions  of  the  Act  as 
granting  Tribes  authority  over  air 
pollution  activities  on  fee  lands  within 
reservations,  and  Federal  Indian  law 
and  policies  direct  EPA  to  treat  Tribes 
as  sovereigns  and  to  consider  Tribal 
interests  in  taking  Federal  actions  that 
affect  Tribes. 

The  Supreme  Coiul  has  indicated  that 
a  Tribe  "may  •  •  *  retain  inherent 
power  to  exercise  civil  authority  over 
the  conduct  of  non-Indians  on  fee  lands 
within  its  reservation  when  that 
conduct  threatens  or  has  some  direct 
effect  on  the  *  *   •  health  or  welfare  of 
the  tribe."  Montana,  450  U.S.  at  566.  A 
Tribe's  inherent  authority  must  be 
determined  on  a  case-by-case  basis, 
considering  whethek  the  conduct  being 
regulated  has  a  direct  effect  on  the 


health  or  welfare  of  the  Tribe  substantial 
enough  to  support  the  Tribe's 
jurisdiction  over  non-Indians.  See 
Brendale  v.  Confederated  Tribes  and 
Bands  of  the  Yakima  Indian  Nation.  492 
U.S.  408  (1989). 

The  case  law  addressing  a  Tribe's 
authority  over  non-members  on  non- 
Indian  owned  fee  lands  within  the 
exterior  boundaries  of  a  reservation 
must  be  viewed  in  light  of  the  concerns 
presented  by  air  pollution  activities  and, 
importantly,  the  1990  Amendments  to 
the  Act.  In  1990,  Congress  broadly 
addressed  Tribal  authority  under  the 
Act,  adding  sections  110(o)  and  301(d) 
to  the  Act.'  Section  301(d)(2)  of  the  Act 
authorizes  EPA  to  issue  regulations 
specifying  those  provisions  of  the  Act 
for  which  it  is  appropriate  "to  treat 
Indian  Tribes  as  States."  Further,  it 
addresses  the  potential  jurisdictional 
scope  of  Tribal  programs  under  the  Act, 
authorizing  EPA  to  treat  Tribes  in  the 
same  manner  as  States  for  "the 
management  and  protection  of  air 
resources  within  the  exterior  boundaries 
of  the  reservation  or  other  areas  within 
the  tribe's  jtirisdiction."  Section 
301(d)(2)(B)  of  the  Act.  In  addition, 
section  llO(o)  provides  that  Tribal 
implementation  plans  under  the  Act 
"shall  become  applicable  to  all  areas 
*  *  *  located  within  the  exterior 
boundaries  of  the  reservation, 
notwithstanding  the  issuance  of  any 
patent  and  including  rights-of-way 
running  through  the  reservation." 

EPA  has  proposed  to  interpret  these 
and  other  provisions  of  the  Act  as 
granting  Tribes — approved  by  EPA  to 
administer  Clean  Air  Act  programs  in 
the  same  manner  as  States — authority 
over  all  air  resources  within  the  exterior 
boundaries  of  a  reservation  for  such 
programs.  EPA  has  explained  that 
"(tjhis  grant  of  authority  by  Congress 
would  enable  such  Tribes  to  address 
conduct  on  all  lands,  including  non- 
Indian  owned  fee  lands,  within  the 
exterior  boundaries  of  a  reservation."  59 
FR  43956,  43958-43960  (Aug.  25. 1994) 
(legal  rationale). 

Further,  EPA  observed  that  even 
without  this  proposed  grant  of 
authority,  Indian  Tribes  would  very 
likely  have  inherent  authority  over  all 
activities  within  reservation  boundaries, 
including  non-Indian  owned  activities 
on  fee  lands,  that  are  subject  to 
regulation  under  the  Act.  The  high 
mobility  of  air  pollutants,  resulting  area- 
wide  effects  and  the.  seriousness  of  such 


'fa)  the  1977  Ameodnwnts  to  the  Act.  Congress 
gave  Tribes  authority  to  redesignate  "(Hands  within 
the  exterior  boundaries  of  reservations"  for 
purposes  of  the  Preveotion  of  Significant 
Deterioration  of  Air  Quality  program.  Section  164(c] 
of  the  Act. 


impacts  would  all  tend  to  support  such 
inherent  Tribal  authority.  See  59  FR 
43958,  n.  5;  see  also  56  FR  64876  at 
64877-64879  (Dec.  12. 1991).  In  fact. 
Congress  relied  on  the  serious  harm 
posed  by  air  pollution  in  adopting  the 
Act.  Congress  found  that  "the  growth  in 
the  amount  and  complexity  of  air 
pollution  •  •  •  has  resulted  in 
moimting  dangers  to.  the  public  health 
and  welfare,  including  injury  to 
agricultural  crops  and  livestock,  damage 
to  and  deterioration  of  property  and 
hazards  to  air  and  groimd 
transportation."  Section  101(a)(2)  of  the 
Act;  see  also,  e.g.,  H.R.  Rep.  No.  490, 
101st  Cong.  2d  Sess.  (1990):  S.Rep.  No. 
228,  lOlst  Cong.,  1st  Sess.  (1989). 

Ecology  advances  various  reasons 
why  it  makes  "practical  sense"  for  EPA 
to  allow  Ecology  to  regulate  all  Title  V 
sources  throughout  the  State,  including 
those  within  reservation  boundaries.  For 
example.  Ecology  contends  that: 

(1)  Ecology  is  more  protective  of  air 
quality  than  minimum  Federal 
standards  require  and  therefore 
regulation  by  EPA  or  the  Tribe  in  lieu 
of  the  State  would  represent  backsUding 
to  minimum  Federal  standards  and  may 
give  reservation  residents  inequitable 
protection; 

(2)  The  nature  of  air  pollution 
transport  and  impacts  renders  it 
undesirable  to  have  different  regulator)' 
bodies  within  the  State  and  within 
reservations; 

(3)  Non-Indian  populations  will  be 
impacted  because  of  the  proximity  of 
trust  and  fiae  lands  as  well  as  the 
proximity  of  reservation  lands  and  non- 
reservation  populations;  and 

(4)  The  State  is  well-situated  to 
regulate  all  Title  V  sources,  having 
extensive  experience  with  air  quality 
protection  and  a  comprehensive, 
effective  program. 

These  argmnents  do  not  provide 
adequate  evidence  to  conclude  that 
Washington's  program  should  apply  to 
Title  V  sources  within  the  exterior 
reservation  boundaries  of  Federally- 
recognized  Indian  Tribes  or,  in 
particular.  non-Indian  activities  on  fee 
lands.  As  indicated  previously,  the  legal 
test  for  determining  whether  a  Tribe  has 
inherent  sovereign  authority  over  non- 
Indian  activities  centers  on  the  conduct 
at  issue.  That  the  State  may  effectively 
regulate  the  conduct  in  lieu  of  a  Tribe 
does  not  defeat  Tribal  sovereign 
interests.  Otherwise,  inherent  Tribal 
sovereignty  would  be  determined  not  by 
the  Tribal  interests  at  stake  but  by  a 
State's  willingness  to  infringe  upon 
Tribal  domain. 

Nor  does  the  fact  that  Ecology  has 
adopted  reqiiirements  more  stringent 
than  the  federal  minimum  support 


Ecology's  claim  of  authority.  Ecology's 
pohcy  choices  about  the  nature  and 
desirability  of  State-wide  air  quahty 
management  cannot  displace  any 
inherent  authority  Tribes  may  have  or 
any  authority  that  Congress  may  have 
granted  to  Tribes  under  the  Clean  Air 
Act  Tribes  may  very  well  have  inherent 
sovereign  authority  over  air  pollution 
activities  on  fee  lands  and  may  exercise 
that  authority  to  regulate  more 
stringently  than  Federal  law  requires.  In 
addition,  the  adoption  of  sections  301(d) 
and  llO(o)  of  the  Act  evince 
Congressional  intent  to  allow  Tribes  to 
implement  Clean  Air  Act  programs  in 
the  same  manner  as  States.  Congress 
gave  EPA  the  responsibility  of 
identifying  the  programs  under  the  Act 
for  which  such  treatment  is  appropriate. 
EPA's  proposed  Clean  Air  Act  Tribal 
authority  rule  provides  that  Tribes,  like 
States,  will  retain  authority  under  the 
Act  to  impose  requirements  that  are 
more  stringent  than  Federal  standards. 
59  FR  43967. 

At  the  same  time.  Congress  and  EPA 
recognize  that  it  may  take  time  for 
Tribes  to  develop  the  air  quahty 
management  expertise  that  States  have 
amassed  for  20  years.  Nevertheless, 
Tribes  must  demonstrate  adequate 
capabiUty  before  EPA  will  authorize 
them  to  implement  a  Clean  Air  Act 
program.  In  reviewing  tribal  programs, 
EPA  was  directed  by  Congress  to  assure 
that  the  Tribe  is  "capable  *  *   *  of 
carrying  out  the  functions  to  be 
exercised  in  a  manner  consistent  with 
the  terms  and  purposes  of  (the  Act)  and 
all  applicable  regulations."  Section 
301(d)(2)(C)  of  the  Act.  Further,  EPA 
will  fill  gaps  in  air  quahty  protection  in 
the  interim  period  before  trit>al  Clean 
Air  Act  programs  are  approved,  as 
necessary  to  ensure  that  reservation  air 
quality  is  adequately  protected.  59  FR  at 
43960-43961. 

Ecology  also  reUes  on  the  legal 
opinion  submitted  with  its  Title  V 
program  stating  that  it  applies 
consistently  at  least  to  all  fee  lands 
within  the  State.  The  opinion  relied  on 
by  Ecology,  however,  does  not 
specifically  address  or  analyze  the  legal 
basis  for  application  of  the  Title  V 
program  to  sovuces  on  fee  lands  within 
the  exterior  reservation  boundaries  of 
Federally-recognized  Tribes.  Ecology 
submitted  a  specific,  sound  legal 
analysis  to  support  its  authority  over  the 
non-trust  lands  within  the  Puyallup 
1873  Sun'ey  Area.  Ecology  now 
requests,  without  specific  legal  analysis, 
that  EPA  give  Ecology  authority  over  all 
Title  V  sources  on  all  other  Federally- 
recognized  Indian  reservations. 

EPA  is  guided  by  Federal  and  Agency 
Tribal  policy  in  making  decisions 
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affiecting  Tribes.  Washington 
Department  of  Ecology.  752  F.2d  at  1471 
&  n.  5.  As  outlined  below,  these  policies 
direct  EPA  to  treat  Tribes  as  sovereign 
governments  not  as  subdivisions  of 
States. 

On  January  24, 1983,  the  President 
issued  a  Federal  Indian  Policy  stressing 
two  related  themes:  (1)  That  the  Federal 
government  will  pursue  the  principle  of 
Indian  "self-government"  and  (2)  that  it 
will  work  directly  with  Tribal 
governments  on  a  "govemment-to- 
govemment"  basis.  An  April  29. 1994 
Presidential  Memorandum  reiterated 
that  the  rights  of  sovereign  Tribal 
governments  must  be  fully  respected.  59 
FR  22951  (May  4. 1994).  EPA's  Tribal 
policies  commit  to  certain  principles, 
including  the  following: 

EPA  recognizes  Tribal  Governments  as 
sovereign  entities  with  primary  authority  and 
responsibility  for  the  reservation  populace. 
Accordingly.  EPA  will  work  directly  with 
Tribal  Governments  as  the  independent 
authority  for  reservation  affairs,  and  not  as 
the  ptolitical  subdivisions  of  States  or  other 
governmental  unita. 
•  •         •         •         • 

In  keeping  with  the  principal  of  Indian 
self-government,  the  Agency  will  view  Tril)al 
Governments  as  the  appropriate  non-Federal 
parties  for  making  decisions  and  carrying  out 
program  responsibilities  affecting  Indian 
reservations,  their  environments,  and  the 
health  and  welfare  of  the  reservation 
populace,  lust  as  EPA's  deliberations  and 
activities  have  traditionally  involved 
interests  and/or  participation  of  State 
Coverrunenls.  EPA  will  look  directly  to 
Tribal  Governments. to  play  this  lead  role  for 
matters  affecting  reservation  environments. 

November  8. 1984  "EPA  Policy  for  the 
Administration  of  Environmental 
Programs  on  Indian  Reservations": 
Policy  Reaffirmed  by  Administrator 
Carol  M.  Browner  in  a  Memorandum 
issued  nn  March  14,  1994. 

The  United  States  also  has  a  imique 
fiduciary  relationship  with  Tribes,  and 
EPA  must  consider  Tribal  interests  in  its 
actions.  Nance  v.  EPA,  645  F.2d  701, 
710  (9th  Cir.  1981),  cert,  denied.  Crow 
Tribe  of  Indians  v.  EPA.  454  U.S.  1081 
(1981).  Taken  together.  Federal  law  and 
policy  counsel  that  it  would  be 
inappropriate  for  EPA  to  approve  a  State 
program  covering  activities  within 
reservation  boundaries  without  an 
adequately  demonstrated  legal  basis. 

For  the  foregoing  reasons,  EPA 
concludes  that,  except  for  the  non-trust 
lands  identiTied  within  the  1873  Survey 
Area  of  the  Puyallup  reservation. 
Ecology  has  not  adequately 
demonstrated  that  it  has  authority  over 
Title  V  sources  located  on  lands  within 
the  exterior  reservation  boundaries  of 
Federally-recognized  Tribes.  In  sum. 
Ecology  relies  on  a  general  legal  opinion 


and  associated  assertion  that  its 
authority  should  apply  throughout  the 
State,  an  imdociunented  claim  that 
several  potential  major  sources  owned 
by  non-Indians  with  no  "tribal 
relationships"  can  be  foimd  in  the  State 
on  fee  lands  within  reservations,  and 
several  practical  reasons  why  EPA 
should  allow  Washington's  Title  V 
program  to  regulate  Title  V  sources 
within  reservations  and  at  least  on  fee 
lands  within  reservations.  Title  V 
plainly  requires  a  specific 
demonstration  of  authority  over 
regulated  soiuces.  Based  on  the  Clean 
Air  Act  and  Federal  Indian  law  and 
policies,  EPA  concludes  that  Ecology 
has  not  adequately  supported  the 
application  of  its  Title  V  program  to 
reservations  generally  or  to  fee  lands 
within  reservation  boundaries. 

6.  Criminal  Authorities 

Ecology  has  also  commented  that  the 
State  currently  has  sufficient  legal 
authority  to  recover  criminal  fines  for 
false  material  statements  and  tampering 
with  monitoring  devices,  as  required  by 
40  CFR  70.11(a)(3)(iii).  EPA  disagrees. 
Ecology  has  submitted  no  additional 
authority  to  support  this  assertion. 
Instead,  Ecology  relies  on  the  Jiuie  7, 
1994,  opinion  of  the  Washington 
Attorney  General,  which  EPA  reviewed 
and  considered  before  proposing 
interim  approval  of  the  Washington 
operating  permits  program  in  part 
because  Washington  law  did  not  contain 
these  necessary  criminal  authorities.  As 
previously  stated,  EPA  does  not  believe 
that  the  authorities  discussed  in  the 
Attorney  General's  opinion  are  as  broad 
as  the  authorities  required  by  40  CFR 
70.11(a](3)(iii)  [see  59  FR  42552  (August 
18, 1994)).  Therefore.  EPA  maintains  its 
position  that  in  order  to  receive  full 
approval.  Ecology  must  revise  RCW 
70.94.430  to  incorporate  the  criminal 
authorities  required  by  40  CFR 
70.11(a)(3)(iii). 

B.  Options  for  Approval/Disapproval 

EPA  is  promulgating  interim  approval 
of  the  operating  permits  programs 
submitted  by  Ecology,  EFSEC  and  the 
local  air  authorities  on  November  1, 
1993.*'  In  order  to  receive  full  approval, 
the  Washington  permitting  authorities 
must  make  the  following  changes: ' 


*The  scope  of  this  action  does  not  Include  the 
issuance  of  permits  or  the  enforcement  of  standards 
for  sewage  sludge  incinerators  under  Section  405  of 
(lie  Clean  Water  Ad.  42  USC  1345.  Delegation  of 
sewage  sludge  incinerator  permitting  under  the 
Clean  Water  Act.  if  requested  by  the  State,  would 
be  considered  in  a  separate  administrative  action 
(see  40  CFR  ParU  122  and  501). 

'All  changes  required  for  Ecology  to  receive  full 
approval  must  be  made  before  Et'SEC  or  any  local 
air  authority  may  receive  full  approval.  In  addition. 


Ecology 

(1)  Revise  RCW  70.94.430(1)  to 
provide  for  maximum  criminal  penalties 
of  not  less  than  $10,000  per  day  per 
violation,  as  required  by  40  CFR 
70.11(a)(3)(ii). 

(2)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against 
any  f)erson  who  knowingly  makes  any 
false  material  statement,  representation 
or  certification  in  any  form,  in  any 
notice  or  report  required  by  a  permit,  as 
required  by  40  CFR  70.11(a)(3)(iii).  This 
provision  must  include  maximum 
penalties  of  not  less  than  $10,000  per 
day  per  violation. 

(3)  Revise  RCW  70.94.430  to  allow  the 
imposition  of  criminal  penalties  against 
any  person  who  knowingly  renders 
inaccurate  any  required  monitoring 
device  or  method,  as  required  by  40  CFR 
70.11(a)(3)(iii).  This  provision  must 
include  maximum  penalties  of  not  less 
than  $10,000  per  day  per  violation. 

(4)  Delete  WAC  173-401-735(3) 
entirely  or  revise  it  so  that  it  refers  to 
RCW  34.05.570(4)(b).  rather  than  RCW 
7.16.360. 

(5)  Revise  WAC  173-401-530(2)  to 
define  an  emissions  unit  as  insignificant 
only  if  it  is  subject  to  no  federally 
enforceable  appUcable  requirement  and 
delete  the  last  sentence  in  WAC  173- 
401-200(16)  ("These  units  and  activities 
are  exempt  from  permit  program 
requirements  except  as  provided  in 
WAC  173-401-530."). 

EFSEC 

No  additional  changes  are  necessary 
for  the  EFSEC  operating  permits 
program  to  receive  full  approval  other 
ihan  those  that  may  be  necessary  under 
applicable  State  and  local  law  to 
incorporate  into  EFSEC's  regulations  all 
changes  to  the  State  operating  permits 
program  required  for  full  approval. 

BFCCAA 

No  additional  changes  are  necessary 
for  the  BFCCAA  operating  permits 
program  to  receive  full  approval  other 
than  those  that  may  be  necessary  under 
applicable  State  and  local  law  to 
incorporate  into  BFCCAA's  regulations 
all  changes  to  the  State  operating 
permits  program  required  for  full 
approval. 

NWAPA 

(1)  Revise  NWAPA  Section  132.1  to 
provide  for  maximum  criminal  penalties 
of  not  less  than  $10,000  per  day  per 


in  order  to  receive  full  approval,  EFSEC  and  each 
local  air  authority  must  make  such  changes  to  their 
regulations  as  are  necessary  under  applicable  State 
and  local  law  to  incorporate  into  their  respective 
regulations  all  required  changes  to  Ecology's 
operating  permits  program. 


violation,  as  required  by  40  CFR 
70.11(a){3)(ii). 

(2)  Revise  NWAPA  Section  132  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or  certification 
in  any  form,  in  any  notice  or  report 
required  by  a  permit,  as  required  by  40 
CFR  70.11(a)(3)(iii).  This  provision  must 
include  maximum  penalties  of  not  less 
than  $10,000  per  day  per  violation. 

(3)  Revise  NWAPA  Section  132  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  method, 
as  required  by  40  CFR  70.11{a)(3)(iii). 
This  provision  must  include  maximum 
penalties  of  not  less  than  $10,000  per 
day  per  violation. 

(4)  Revise  NWAPA  §  133.1  to  provide 
for  maximiun  civil  penalties  of  not  less 
than  $10,000  per  day  per  violation  in 
the  case  of  violations  of  multiple 
standards  by  a  specific  emissions  unit, 
as  required  by  40  CFR  70.11(a)(3). 

PSAPCA      . 

(1)  Revise  PSAPCA  Reg.  I,  §  3.13(a)  to 
provide  for  maximimi  criminal  penalties 
of  not  less  than  $10,000  per  day  per 
violation,  as  required  by  40  CFR 
70.11(a)(3Kii). 

(2)  Revise  PSAPCA  Reg.  I,  §  3.13  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or  certification 
in  any  form,  in  any  notice  or  report 
required  by  a  permit,  as  required  by  40 
CFR  70.11(a)(3)(iii).  This  provision  must 
include  maximiun  penalties  of  not  less 
than  $10,000  per  day  per  violation. 

(3)  Revise  PSAPCA  Reg.  I,  §  3.13  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  method, 
as  required  by  40  CFR  70.11(a)(3)(iii). 
This  provision  must  include  maximum 
penalties  of  not  less  than  $10,000  i>er 
day  per  violation. 

OAPCA 

(1)  Revise  OAPCA  Reg.  1,  §  3.27(b)(1) 
to  provide  for  maximimi  criminal 
penalties  of  not  less  than  $10,000  per 
day  per  violation,  as  required  by  40  CFR 
70.11(a)(3)(ii). 

(2)  Revise  OAPCA  Reg.  1,  §  3.27(b)  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or  certification 
in  any  form,  in  any  notice  or  report 
required  by  a  permit,  as  required  by  40 
CFR  70.11{a)(3)(iii).  This  provision  must 


include  maximum  penalties  of  not  less 
than  $10,000  per  day  per  violation. 

(3)  Revise  OAPCA  Reg.  1,  §  3.27(b)  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  renders  inaccuirate  any 
required  monitoring  device  or  method, 
as  required  by  40  CFR  70.11(a)(3)(iii). 
This  provision  must  include  maximutm 
penalties  of  not  less  than  $10,000  per 
day  per  violation. 

(4)  Revise  the  definition  of  "potential 
to  emit"  in  OAPCA  Reg.  1,  §  6.00  to 

f)rovide  that  any  physical  or  operational 
imitation  on  the  capacity  of  a  source  to 
emit  a  pollutant  shaill  be  treated  as  part 
of  its  design  only  if  the  limitation  is 
/ederoiiy  enforceable  (see  40  CFR  70.2 
(definition  of  potential  to  emit)). 

SCAPCA 

(1)  Revise  SCAPCA  Reg.  I,  §  2.04(B)  to 
eliminate  the  limitation  on  the  control 
officer's  authority  to  request  criminal 
penalties  to  cases  in  which  a  violator 
has  failed  to  correct  the  violation  after 

a  "reasonable  and/or  required  period  of 
time." 

(2)  Revise  SCAPCA  Reg.  I,  §  2.11(AKl) 
to  provide  for  maximum  criminal 
penalties  of  not  less  than  $10,000  per 
day  per  violation,  as  required  by  40  CFR 
70.11(a)(3)(ii). 

(3)  Revise  SCAPCA  Reg.  I,  §  2.11(A)  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  makes  any  false  material 
statement,  representation  or  certification 
in  any  form,  in  any  notice  or  report 
required  by  a  permit,  as  required  by  40 
CFR  70.11(a)(3)(lii).  This  provision  must 
include  maximum  penalties  of  not  less 
than  $10,000  per  day  per  violation. 

(4)  Revise  SCAPCA  Reg.  I,  §  2.11(A)  to 
allow  the  imposition  of  criminal 
penalties  against  any  person  who 
knowingly  renders  inaccurate  any 
required  monitoring  device  or  method, 
as  required  by  40  CFR  70.11(a)(3)(iii). 
This  provision  must  include  maximiun 
penalties  of  not  less  than  $10,000  per 
day  per  violation. 

SWAPCA 

No  changes  in  the  SWAPCA  operating 
permits  program  are  necessary  to 
receive  full  approval  other  than  those 
that  may  be  necessary  under  applicable 
State  and  local  law  to  incorporate  into 
SWAPCA 's  regulations  all  required 
changes  to  Ecology's  operating  permits 
program. 

YCCAA 

Revise  YCCAA  Reg.  I.  §  2.01.  to  delete 
the  requirement  that  violations  be 
"knov^ng."  Part  70  prohibits  a 
permitting  authority  from  including  a 


mental  state  as  an  element  of  proof  for 
civil  violations  (see  40  CFR  70.11(a)(i)). 

This  interim  approval,  which  may  not 
be  renewed,  extends  until  November  9. 
1996.  During  this  interim  approval 
period,  the  State  is  protected  from 
sanctions  and  EPA  is  not  obligated  to 
promulgate  a  Federal  permits  program 
in  the  State.  Permits  issued  during  the 
interim  approval  period  of  Washington's 
operating  permits  program  have  full 
standing  with  respect  to  Part  70.  -In 
addition,  the  180  day  time  period  under 
State  law  for  submittal  of  permit 
applications  by  subject  sources  and  the 
three-year  time  period  for  processing 
initial  permit  applications  begin  upon 
interim  approval. 

If  the  State  fails  to  submit  a  complete 
corrective  program  for  full  approval  by 
May  9, 1996,  EPA  will  start  an  18-month 
olock  for  mandatory  sanctions.  If  the 
State  fails  to  submit  a  corrective 
program  that  EPA  finds  complete  before 
the  expiration  of  that  18-month  period, 
EPA  must  apply  sanctions.  If  EPA 
disapproves  a  State's  corrective 
program,  and  the  State  has  not 
submitted  a  subsequent  corrective 
program  that  EPA  determines  corrects 
the  deficiencies  of  the  disapproved 
program  within  18  months  after  the 
disapproval,  then  EPA  must  apply 
sanctions.  In  both  cases,  if  the  State  has 
not  corrected  the  deficiency  within  six 
months  after  EPA  applies  the  first 
sanction,  a  second  sanction  is  required. 
In  addition,  discretionary  sanctions  may 
be  applied  where  warranted  any  time 
after  the  end  of  the  interim  approval 
period  if  the  State  has  failed  to  submit 
a  complete  corrective  program  or  after 
EPA  disapproves  a  submitted  corrective 
program.  If  the  EPA  has  not  granted  full 
approval  to  the  State  program  by 
November  9, 1996,  EPA  must 
promulgate,  administer,  and  enforce  a 
Federal  permits  program  for  Washington 
upon  expiration  of  the  interim  approval. 

ni.  Administrative  Requirements 

A.  Docket 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  interim  approval,  including  public 
comments  on  the  proposal  received  and 
reviewed  by  EPA,  are  maintained  in  the 
docket  at  the  EPA  Regional  Office.  The 
docket  is  an  organized  and  complete  file 
of  information  submitted  to,  or 
otherwise  considered  by.  EPA  in  the 
development  of  this  final  interim 
approval.  The  docd^et  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 
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B.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  Executive 
Order  12866  review. 

C.  Regulatory  Flexibility  Act 

EPA's  actions  under  section  502  of  the 
Act  do  not  create  any  new  requirements, 
but  simply  address  operating  permits 
programs  submitted  to  satisfy  the 
requirements  of  40  CFR  part  70.  Because 
this  action  does  not  impose  any  new 
requirements,  it  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

List  of  SubjecU  in  40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  October  28, 1994. 
Oiuck  Clark. 
Regional  Administrator. 

Part  70,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART7a-{AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401.  et  seq. 

2.  Part  70  is  amended  by  adding  a 
new  appendix  A  as  follows: 

Appandix  A  to  Pari  70 — Approval  Statue  of 
Stat*  and  Local  Oporatiiig  Pennits  Programa 

This  appendix  provides  information  on  the 
approval  statu*  of  Stata  and  Local  operating 
Permit  Programs. 

Washington. 

(a)  Department  of  Ecology  (Ecology): 
submitted  on  November  1, 1993;  effective  on 
December  9, 1994:  interim  approval  expires 
November  9, 1996. 

(b)  Energy  Facility  Site  Evaluation  Council 
(EFSEC):  submitted  on  November  1, 1993; 
affective  on  December  9, 1994;  interim 
approval  expires  November  9, 1996. 

(c)  Benton-Franklin  Counties  Clean  Air 
Authority  (BFCCAA):  submitted  on 
November  1. 1993  and  amended  on 
September  29, 1994:  effective  on  December  9. 
1994:  interim  approval  expires  November  9, 
1996. 

(d)  Northwest  Air  Pollution  Authority 
(NWAPA):  submitted  on  November  1. 1993; 
effective  on  December  9, 1994;  interim 
approval  expires  November  9, 1996. 

(e)  Olympic  Air  Pollution  Control 
Authority  (OAPCA):  submitted  on  November 
1. 1993:  effective  on  December  9, 1994; 
interim  approval  expires  November  9, 1996. 

(0  Puget  Sound  Air  Pollution  Control 
Agency  (PSAPCAl:  submitted  on  November 
1.  1993;  effective  on  December  9,  1994; 
interim  approval  expires  November  9, 1996. 

(g)  Southwest  Air  Pollution  Control 
Authority  (SWAPCA):  submined  on 


November  1, 1993;  effective  on  December  9, 
1994;  interim  approval  expires  November  9, 
1996. 

(h)  Spokane  County  Air  Pollution  Control 
Authority  (SCAPCA):  submitted  on 
November  1, 1993;  effective  on  December  9, 
1994;  interim  approval  expires  November  9, 
1996. 

(i)  Yakima  County  Qean  Air  Authority 
(YCCAA):  submitted  on  November  1. 1993 
and  amended  on  September  29. 1994; 
effective  on  December  9, 1994;  interim 
approval  expires  November  9, 1996. 

jFR  Doc.  94-27683  Filed  11-6-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

43  CFR  Public  Land  Ontor  7100 
[WY-030-1430-01;  WYW-83357] 

Partial  Revocation  of  Secretarial 
Orders  of  Octot>er  20. 1917,  May  6, 
1918,  May  16, 1918,  August  28, 1934, 
and  July  12, 1939;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
five  Secretarial  Orders  insofar  as  they 
affect  20.247  acres  of  public  lands 
withdrawn  for  stock  driveway  purposes. 
The  lands  are  no  longer  needed  for  this 
purpose,  and  the  revocation  is  needed  to 
permit  disposal  of  the  lands  through 
exchange  or  sale  imder  the  authority  of 
the  Federal  Land  Management  Policy 
Act.  This  action  will  open  the  lands  to 
surface  entry  unless  closed  by 
overlapping  withdrawals  or  temporary 
segregations  of  record.  The  lands  have 
been  and  will  remain  open  to  mining 
location  and  mineral  leasing,  unless 
closed  by  temporary  segregations  of 
record. 

EFFECTIVE  DATE:  December  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT. 
Duane  Feick,  BLM  Wyoming  State 
Office.  P.O.  Box  1828.  Cheyenne, 
Wyoming  82003,  307-775-6127. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Sefrtion 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  The  Secretarial  Orders  of  October 
20, 1917,  May  6, 1918,  May  16. 1918. 
August  28. 1934,  and  July  12, 1939, 
which  withdrew  the  following  public 
lands  for  stock  driveway  purposes,  are 
hereby  revoked  insofar  as  they  affect  the 
following  described  lands: 

Sixth  Principal  Meridian 
T.  34  N.,  R.  70  W.. 


Sec  7,  lot  4  and  E'/^WV*. 
T.  35  N.,  R.  70  W., 

Sec.  21,  NEVt  and  Ni/J«JWV«. 
T.  36  N.,  R.  70  W., 

Sec.  4,  lots  1  and  2,  S*/>NEV4,  and  SE'A. 
T.  33  N.,  R.  72  W., 

Sec  4,  lots  6, 11,  and  13  to  15,  inclusive. 
T.  34  N.,  R.  72  W., 

Sec  15,  S>/^WV4  and  SWV4SEV4; 

Sec  19,  loU  2  and  3,  E>/<iSWV4,  and 
S»/iSEV4; 

Sec.  20.  SWV4SWV4: 

Sec.  21,  NEV4  and  S»/iS'/j; 

Sec.  22,  NWV*  and  W»/iSWV4; 

Sec.  28.  all; 

Sec  29.  all; 

Sec.  33,  N>/i  and  SWV.. 
T.  34  N.,  R.  73  W.. 

Sec  3,  lots  2  to  4,  inclusive; 

Sec  5,  NEV4SWV4  and  W'ASEVi;     . 

Sec.12,  W'/iSE"/!; 

Sec.  13,  WV4NEV4,  SEV4NEV4.  E'/iSW'A. 
and  SEV4. 
T.  35  N.,  R.  73  W., 

Sec  5.  SWV4NWV4  and  SW'A; 

Sec.  6.  lots  1  to  6.  inclusive.  S>/^NEV4. 
SEV4NWV4,  NEV4SWV4.  N'/iSE'A.  and 
SEV4SEV4; 

Sec  8,  N'ANEV4,  SWV4NEV4,  W'/i.  and 
W'/iSE'A; 

Sec  17,  E«/iiSWV4  and  SWVtSW'A; 

Sec  18,  lots  3  and  4.  E</^SWV4,  and  SEV4; 

Sec  20,  W»/i  and  S'/iSE'/.; 

Sec.  34,  W>/.SWV4  and  SEV4SWV4. 
T.  35  N.,  R.  74  W., 

Sec  1,  loU  1  to  4,  inclusive,  S'/zNE'/i,  and 
SEV4; 

Sec  2,  lots  1  to  4,  inclusive; 

Sec.  12.  N»/jNEV4  and  SEV4NEV4. 
T.  36  N.,  R.  74  W., 

Sec  22,  E'/i; 

Sec.  25,  W'/i; 

Sec  26,  all; 

Sec  27,  E"/i; 

Sec  35,  all. 
T.  37  N.,  R.  74  W.. 

Sec  14,  NWV4,  N«/iSWV4,  and  SWV4SWV4; 

Sec  15,  all: 

Sec  22,  NE'/.: 

Sec  23,  NWV4NWV4  and  S^/^SWA; 

Sec  26,  WVi  and  WV2SEV4; 

Sec  27,  E'/iE'/i; 

Sec  35,  W>/iNEV4  and  NW'/i. 
T.  38  N.,  R.  74  W.. 

Sec.  1,  lots  1  to  4,  inclusive,  Si/zN</t,  and 
S'/i; 

Sec  2,  loU  1  to  4,  inclusive,  S>/^N*j^, 
E'/iSWV..  and  SEV.; 

Sec.  3,  loU  1  to  4,  inclusive,  and  S'/iN^/i; 

Sec  11,  N'/iNEV4  and  NEV4NWV4; 

Sec  24.  E'/i  and  E>/iW>/i: 

Sec.  26,  E>A: 

Sec  35,  E</^ 
T.  39  N..  R.  74  W.. 

Sec  6,  lots  1  to  6,  inclusive,  S</iiNEV4, 
SEV4NWV4,  NEV4SWV4.  and  N'/iSE'A; 

Sec  19,  E'/iNEV4; 

Sec  20,  all; 

Sec  21,  NWV4  and  SVk; 

Sec.  28,  N</>; 

Soc.  29  NEV4' 

Sec  34!  E^/t.  EViNWVi.  SWV4NWV4.  and 
SWV4; 

Sec  35,  all. 
T.  40  N..  R.  74  W.. 

Soc  30.  iota  1  to  4.  inclusive,  and  E^/zW^/t. 


Sec.  31,  lots  1  to  4,  inclusive,  E^/i,  and 
EViWVi. 
T.  40N.,R.75W.. 

Sec  14,  S'/4NWV4  and  SWV4; 

Sec  15,  SV2NEV4  and  SEV4: 

Sec  22,  E'/i; 

Sec.  23,  NV2NWV4,  SWV4NWV4,  N»/iSWV4. 
SWV4SWV4,  and  SEV4; 

Sec.  24,  SWV4  and  WVtSEV4; 

Sec  25,  NVi; 

Sec  26,  N'/iNEV4. 

The  areas  aggregate  approximately  20,247 
acres  in  Converse  County. 

2.  At  9:00  a.m.  on  December  9, 1994, 
the  lands  described  in  paragraph  1  will 
be  opened  to  the  operation  of  die  public 
land  laws  generally,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9:00  a.m.  on 
December  9, 1904  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

Dated:  October  21, 1994. 
Bob  Araatrong, 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  94-27690  Filed  11-8-94;  8:45  am] 
BNJJNQ  COOC  4310-22-# 


43  CFR  Public  Land  Order  7101 

(AZ-e30-421(M)6;  AZA-26586] 

Withdrawal  of  Public  Land  for  the 
Forest  Service's  Clifton  Ranger  District 
Administrative  Site;  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  34.18 
acres  of  public  land  fit>m  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  use  and  protection  of  the  Forest 
Service's  Clifton  Ranger  District 
Administrative  Site.  The  land  has  been 
and  remains  open  to  mineral  leasing. 
EFFECTIVE  DATE:  November  9, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Mezes,  BLM  Arizona  State  Office,  P.O. 
Box  16563,  Phoenix,  Arizona  85011, 
602-650-0509. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existii^  rights,  the 
following  described  public  land  is 
hereby  withdrawn  bom  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C  Ch.  2  (1988)). 
but  not  firom  leasing  under  the  mineral 


leasing  laws,  and  reserved  for  use  by  the 
Forest  Service  as  an  administrative  site: 

Gila  and  Salt  River  Meridian 

Apache  National  Forest 

T.  6  S.,  R.  30  E.. 

Sec  1,  lot  14. 

The  area  described  contains  34.18  acres  in 
Greenlee,  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  land  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  its  mineral 
or  vegetative  resources  other  than  imder 
the  mining  laws. 

3.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  tliis 
order  unless,  as  a  residt  of  a  review 
conducted  l>efore  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1988),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  21, 1994. 
Bob  AnnstitMig, 

Assistant  Secretary  of  the  Interior. 

[FR  Doc  94-27691  Filed  11-8-94;  8:45  am) 

■MJJNQ  COOE  4S10-42-P 


DEPARTMENT  OF  COMMERCE . 

National  Oceanic  and  Atmospheric 
Administration 

50CFRPart285 
HtJO.  110494A] 

Atlantic  Tuna  Fisheries;  Bluefin  Tuna 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospberic  Administration  (NOAA). 
Commerce. 

ACTION:  Bluefin  ttma  quota  transfer  from 
the  longline-south  Incidental 
subcategory  to  the  longline-north 
Incidental  subcategory. 

summary:  NMFS  transfers  5  metric  tons 
(mt)  of  bluefin  tuna  from  the  longline- 
south  Incidental  subcategory  to  the 
longline-north  Incidental  subcategory. 
NMFS  has  determined  that  the  fisheries 
landing  bluefin  under  the  longline- 
south  hicidental  subcategory  will  not 
achieve  the  full  1994  quota  allocation. 
This  action  is  being  taken  to  extend  the 
season  for  the  longline-north  Incidental 
subcategory,  which  will  assure 
additional  collection  of  biological 
assessment  and  monitoring  data  and 
increase  the  economic  benefits  bom  this 
fishery  without  contributing 
significanUy  to  additional  bluefin 
mortality.  In  addition,  this  action  will 


prevent  waste  of  bluefin  tuna  which 
might  othervdse  be  discarded  dead. 
EFFECTIVE  DATE:  November  4, 1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347. 

SUPPLEMENTARY  INFORMATION:  Bluefin 
tuna  are  currently  in  their  fall  feeding 
grounds  in  New  England  and  Mid- 
Atlantic  waters,  so  incidental  catch  by 
longline  vessels  operating  south  of  34" 
N.  lat.  is  not  expected  to  occur  at  high 
levels.  The  longline-north  Incidental 
subcategory  has  only  .8  mt  remaining  of 
its  allocation  of  23  mt  for  vessels  fishing 
north  of  34°  N.  lat.  Once  the  quota  is 
reached  for  this  northern  subcategory, 
any  bluefin  tuna  incidentally  taken  by 
longline  vessels  must  be  discarded  at 
sea.  In  order  to  prevent  waste  of  bluefin 
tuna,  which  would  otherwise  be 
discarded  dead,  NMFS  is  transferring  5 
mt  of  quota  from  the  southern  to  the 
northern  subcategory.  This  amoimt 
should  be  sufficient  to  accoimt  for 
incidental  take  of  bluefin  by  the 
northern  subcategory  for  the  remainder 
of  this  year  wliile  the  balance  for  the 
southern  subcategory  will  be  added  to 
their  1995  quota. 

Classification 

This  action  is  authorized  by  50  CPU 
285.22(i)  and  is  exempt  from  re\iew 
under  E.0. 12866. 

Dated:  November  4, 1994. 
David  S.  Crestin. 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management.  Sational 
Marine  Fisheries  Senice. 
(FR  Doc  94-27747  Filed  11-4-94;  2:34  pmj 
MUJNQ  cooc  3610-22-r 


50  CFR  Part  625 

P.D.  0926948] 

Summer  Flounder  Fishery;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration,  (NOAA), 
Commerce. 

ACTION:  Commercial  quota  transfer: 
correction. 

SUMMARY:  Tbis  document  corrects  a 
notification  of  commercial  quota 
transfer  (I.D.  092694B)  published  on 
Tuesday,  October  4, 1994  (59  FR  50512). 
that  annoimced  the  transfer  of 
commercial  quota  imder  the  regulations 
implementing  the  Fishery  Management 
Plan  for  the  Simimer  Flounder  Fishery 
(FT^). 

EFFECTIVE  DATE:  September  29. 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hannah  Goodale,  508-281-9101. 
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Conection  of  Publication 

Accordingly,  the  publication  October 
4, 1994,  of  the  final  rule  that  was  the 
subject  of  FR  Doc.  94-24489  is  changed 
to  correct  an  error  in  the  calculation  of 
the  adjusted  quota  figure  for  the  State  of 
Connecticut  as  follows: 

1.  On  page  50512,  in  the  third 
column,  first  full  paragraph,  line  10,  the 
words  •'384,343  lb  (174.335  kg)'  should 
be  corrected  to  read  "384.247  lb 
(174,292  kg)". 

2.  On  page  50512,  in  the  third 
column,  first  full  paragraph,  line  3  after 
the  word  "Connecticut.",  insert  the 
following  sentence:  "By  pubUcation  in 
the  Federal  Register  on  June  6. 1994  (59 
FR  29207),  a  transfer  of  96  lb  (44  kg)  of 
quota  from  Connecticut  to  Delaware  was 
made  efiiective  on  June  1. 1994,  and 
Connecticut's  adjusted  quota  figure  was 
361,162  lb  (163,820  kg)." 

Dated:  November  3, 1994. 
David  S.  OMtiB. 

Acting  Director.  Offfice  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-27746  Filed  ll-«-94:  8:45  un| 
MUMO  COM  Mte-ta-p 


50  CFR  Part  675 

[Docket  No.  M110IM043:  LD.  1101940) 

Groundflsh  of  the  Bering  Sea  and 
Aleutian  Islands  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTKM:  aosure. 

summary:  NMFS  is  closing  the  Herring 
Savings  Areas  of  the  Bering  Sea  and 
Aleutian  klands  management  area 
(BSAI)  to  directed  fishing  for  pollock  by 
vessels  using  trawl  gear.  This  action  is 
necessary  because  the  1994  trawl 
bycatch  allowance  of  Pacific  herring 
specified  for  the  mid  water  pollock 
fishery  category  in  the  BSAJ  has  been 
reached. 

EFFECTIVE  DATE:  12  noon.  Alaska  local 
time  (A.l.t.),  November  4,  1994,  through 
12  noon,  A.Lt.,  March  1, 1995. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michael  L.  Sloan,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  lone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islandi  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson  Fishery 
Conservation  and  Management  Act 
Fishing  by  U.S.  vessels  is  governed  by 


regulations  implementing  the  FMP  at  50 
CFR  parts  620  and  675. 

The  1994  trawl  bycatch  allowance  for 
Pacific  herring  specified  for  the 
midwater  pollodc  fishery  category, 
which  is  defined  at 

§  675.21  (b)(l)(iii)(A),  was  established  as 
1,419  metric  tons  by  the  final  1994 
initial  specifications  (59  FR  7656. 
February  16. 1994). 

The  Director,  Alaska  Region,  NMFS. 
has  determined,  in  accordance  with 
§  675.21  (c)(2)(i),  that  the  trawl  bycatch 
allowance  of  Pacific  herring  specified 
for  the  midwater  pollock  fishery 
category  has  been  reached.  Therefore. 
NMFS  is  closing  the  Herring  Savings 
Areas  of  the  BSAI  to  directed  fishing  for 
pollock  by  vessels  using  trawl  gear  from 
12  noon.  A.l.t.  November  4, 1994, 
through  12  noon,  A.l.t..  March  1, 1995. 

Directed  fishing  standards  for 
applicable  gear  types  may  be  found  in 
the  regulations  at  §  675.2b(h). 

Classification 

This  action  is  taken  under  SO  CFR 
675.20  and  is  exempt  fiom  review  tmder 
E.0. 12866. 

Aatharity:  16  U.S.C  1801  et  seq. 

Dited:  November  3, 1994 
Dirid  S.  Cmtlii, 

Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 

IFR  Doc  94-27733;  Filed  11-4-94;  11:59  am) 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMEffT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  181 
[CQD  92-065] 
RIN2115-nAE37 

Expanded  Hull  Identification  Number 
and  New  Requirements  for  Certificates 
of  Origin 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  workshop  and 
reopening  of  comment  period. 

summary:  In  a  notice  of  proposed 
rulemaking  (NPRM)  published  May  6r 
1994,  the  Coast  Guard  proposed 
amendments  to  the  regulations 
concerning  vessel  Hull  Identification 
Numbers  (HIN)  and  new  regulations 
requiring  Certificates  of  Origin  for  new 
vessels  offered  for  sale  in  the  United 
States.  Comments  were  required  to  be 
received  by  September  6, 1994.  The 
Coast  Guard  has  received  comments 
from  various  parties  opposing  the 
proposed  19  character  HIN  and  one 
comment  from  an  association  seeking  an 
extension  of  the  comment  period.  This 
notice  announces  a  workshop  to  discuss 
the  proposed  expanded  HIN,  and 
reopens  the  comment  period  on  this 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  January  9, 1995.  The 
Workshop  vvrill  be  held  from  9  a.m.  to 
1  p.m.  on  Thursday,  December  8, 1994 
in  room  2415  at  U.S.  Coast  Guard 
Headquarters  in  Washington,  DC. 
Individuals  wishing  to  make  oral 
presentations  at  the  workshop  should 
contact  Mr.  Alston  Colihan,  as  further 
explained  under  SUPPt^MENTARY 
INFORMATION,  at  least  ten  days  before  the 
workshop. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Executive  Secretary,  Marine  Safety 
Council  (G-LRA/3406)  (CGD92-065), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW,  Washington,  DC 
20593-0001,  or  may  be  delivered  to 
room  3406  at  the  above  address  between 


8  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
telephone  number  is  (202)  267-1477. 
Comments  on  collection  of  information 
must  be  mailed  also  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  725 
17th  Street,  NW,  Washington.  DC  20503, 
Attn:  Desk  Officer.  U.S.  Coast  Guard. 
Requests  to  make  presentations  at  the 
workshop  should  be  sent  to 
COMMANDANT  (G-NAB-6),  room 
1505,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Street  SW,  Washington, 
DC  20593-0001,  Attn:  Mr.  Alston 
Colihan. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Alston  Colihan,  Auxiliary,  Boating, 
and  Consumer  Affairs  Division,  (202) 
267-0981. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  tliis 
rulemaking  by  submitting  written  views, 
data,  or  aigiunents.  Persons  submitting 
conmients  should  include  their  name 
and  address,  identify  this  rulemaking 
(CGD  92-065)  and  the  specific  section  of 
the  proposal  to  which  each  conunent 
applies,  and  give  a  reason  for  each 
comment  Please  submit  two  copies  of 
all  comments -and  attachments  in  an 
imbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgement  of  receipt  of 
comments  should  enclose  stamped,  self- 
address  postcards  or  envelopes. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  All  comments  received  after  the 
close  of  the  initial  comment  period  and 
before  the  reopening  of  the  comment 
period  will  also  be  considered.  The 
Coast  Guard  may  change  the  proposal  in 
\'iew  of  the  comments. 

Background  Information 

The  NPRM  published  May  6, 1994  (59 
FR  23651),  proposed  to  expand  the 
existing  12  character  HIN  to  19 
characters.  The  additional  seven 
characters  would  indicate  the  country 
code,  vessel  length,  hull  materials, 
principal  means  of  propulsion,  vessel 
type  and  a  check  digit  to  make  alteration 
of  an  HIN  more  difficult. 

Under  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  the  Office  of 
Management  and  Budget  (OMB)  reviews 


each  proposed  rule  that  contains  a 
collection  of  information  requirement  to 
determine  whether  the  practical  value  of 
the  information  is  worth  the  burden 
imposed  by  its  collection.  Collection  of 
information  requirements  include 
reporting,  recordkeeping,  notification, 
labeling  and  other,  similar 
requirements.  Both  OMB  and  the  Coast 
Guard  have  received  a  number  of 
comments  opposing  a  19  character  HIN 
because  of  the  information  collection 
burdens  that  would  be  imposed, 
particularly  with  the  calculation  of  the 
check  digit.  When  using  simple 
arithmetic,  those  calculations  may  take 
as  long  as  15  minutes  per  vessel.  Some 
States  are  also  opposed  to  a  19  character 
HIN  because  of  significant  costs  to  adapt 
computers  and  computer  programs  for 
State  vessels  registration  and  numbering 
systems  to  19  characters.  In 
consideration  of  these  comments,  the 
Coast  Guard  is  conducting  a  workshop 
to  solicit  additional  comments  from  the 
public  and  to  serve  as  an  open  forum  for 
discussing  the  proposed  HIN 
regulations.  The  workshop  will  explore 
various  alternatives  to  a  19  character 
HIN. 

The  NPRM  also  proposed  to  require 
that  manufacturers  issue  Certificates  of 
Origin  for  new  vessels  offered  for  sale  in 
the  United  States.  The  workshop  wrill 
not  include  a  discussion  of  those 
proposed  requirements.  Due  to  limited 
time,  and  in  an  effort  to  ensure  that  the 
workshop  is  as  productive  as  possible, 
discussion  will  be  strictly  limited  to  the 
issues  raised  by  the  proposed  expansion 
of  the  HIN. 

Workshop  Format 

The  workshop  format  will  consist  of 
presentations  by  a  panel,  followed  by 
discussions  and  a  question  and  answer 
period.  The  workshop  is  open  to  the 
public,  however,  due  to  limited  time, 
the  Coast  Guard  will  limit  the  number 
and  duration  of  panel  presentations. 
Panelists  will  be  allowed  seven  minutes 
to  make  their  presentation.  The  Coast 
Guard  will  select  panel  members  in  a 
manner  designed  to  ensure  the  broadest 
possible  representation  of  viewpoints. 
The  Coast  Guard  specifically  solicits 
representatives  of  the  following  groups 
to  participate  in  the  workshop  as 
panelists: 

The  International  Organization  for 
Standardization  (ISO) 


UMI 
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The  National  Asaodation  of  State 

Boating  Law  Administrators 
The  National  Marine  Manufiicturers 

Association 
The  American  Boat  and  Yacht  Council 
The  National  Association  of  Marine 

Investigators 
The  North  American  Paddlesports 

Aaaodation 

Those  wishing  to  participate  as  a 
panel  member  and  give  an  oral 
presentation  should  submit  their  name, 
address,  telephone  number, 
organization  represented  (if  any),  and 
provide  a  summation  of  their 
presentation  at  least  ten  days  prior  to 
the  workshop,  as  directed  under 
AOOACSSES.  bidividuals  selected  to  be 
panelists  will  be  notified  by  the  Coast 
Guard.  Any  changes  in  the  location  or 
time  of  the  workshop  will  be  announced 
in  the  Federal  Register. 

Dsted:  November  3.  1994. 
G.  A.  Pnminglon, 

Fear  Admiral,  U.S.  Coast  Guard,  Chief.  Office 
of  Navigatiotx  Safety  and  Waterway  Services. 

(FR  Doc  94-277Sa  FiM  ll-«-04;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CfRPart52 

^-17-1-4636;  A-1-FRL-610»^ 

Approval  and  Promulgation  of  Air 
Quality  knplamantatlon  Plana: 
Connactlcut;  VOC  RACT  Calch-Upa 

AQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Revisions  to  the  Sute 
Implementation  Flan  (SIP)  for  the  State 
of  Connecticut  were  received  by  the 
Environmental  Protection  Agency  (EPA) 
on  January  5, 1994.  The  intended  effect 
of  the  revisions  was  to  change  three 
regulations  and  to  add  one  regulation, 
all  of  which  require  the  implementation 
of  reasonably  available  control 
technology  (RACT)  for  certain  sources  of 
volatile  organic  compounds  (VOCs),  as 
required  by  the  Qean  Air  Act,  as 
amended  in  1990  (the  Act).  The  EPA  has 
evaluated  these  modifications  to 
Connecticut's  regulations  and  by  this 
notice  is  proposing  to  approve  the 
changes  to  the  three  existing  regulations 
as  part  of  the  SIP.  EPA  is  also  proposing 
a  limited  approval/limited  disapproval 
of  the  new  regulation. 
DATES:  Comments  must  be  received  on 
or  before  December  9, 1994.  Public 
comments  on  this  document  are 


requested  and  will  be  considered  before 
taking  final  action  on  this  SIP  revision. 
AOORCSSES:  Comments  may  be  mailed  to 
Linda  M.  Murphy,  Director,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  JFK  Federal  Bldg., 
Boston,  MA  02203-2211.  Copies  of  the 
State  submittal  and  EPA's  technical 
support  document  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Air,  Pesticides  and  Toxics' Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street. 
10th  floor,  Boston.  MA  and  the  Bureau 
of  Air  Management,  Department  of 
Environmental  Protection,  State  Office 
Building.  79  Ehn  Street,  Hartford.  CT 
06106-1630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Rapp.  (617)  565-9024. 
SUPPLEMENTARY  INFORMATION:  On 
January  5, 1994,  the  Connecticut  DEP 
submitted  a  revision  to  its  SIP.  The 
revision  consists  of  changes  made 
pursuant  to  the  requirements  of 
§  182(b)(2)  of  the  Act  to  the  following 
Connecticut  Regulations  for  the 
Abatement  of  Air  Pollution: 
§§  22a-l74-20(s),  Miscellaneous  Metal 

Parts  and  Products. 
§§  22a-174-20(v),  Graphic  Arts 

Rotogravures  and  Flexography. 
§§  22a-174-20(ee),  Reasonably 

Available  Ccmtrol  Technology  for 

Large  Sources,  and 
%  22a-l 74-32.  Reasonably  Available 

Control  Technology  for  Volatile 

Organic  Compounds. 

I.  Backgrooad 

Under  the  pre-amended  Clean  Air  Act 
(i.e..  the  Clean  Air  Act  before  the 
enactment  of  the  amendments  of 
November  15. 1990).  ozone 
nonattainment  areas  were  required  to 
adopt  RACT  rules  for  sources  of  VOC 
emissions.  EPA  issued  three  sets  of 
control  technique  guideline  (CTG) 
documents,  establishing  a  "presumptive 
norm"  for  RACT  for  various  categories 
of  VOC  sources.  The  three  sets  of  CTGs 
were:  (1)  Group  I — issued  before  January 
1978  (15  CTGs);  (2)  Group  11— issued  in 
1978  (9  CTGs);  and  (3)  Group  m— issued 
in  the  early  1980's  (5  CTGs).  Those 
sources  not  covered  by  a  CTG  were 
called  non-CTG  sources.  EPA 
determined  that  the  area's  SIP-approved 
attaiimient  date  established  which 
RACT  rules  the  area  needed  to  adopt 
and  implement.  Under  Section 
172(a)(1).  ozone  nonattainment  areas 
were  generally  required  to  attain  the 
ozone  standard  by  December  31, 1982. 
Those  areas  that  submitted  an 
attainment  demonstration  projecting 


attainment  by  that  date  were  required  to 
adopt  RACT  for  sources  covered  by  the 
Group  I  and  n  CTGs.  Those  areas  that 
sought  an  extension  of  the  attainment 
date  under  Section  172(a)(2)  to  as  late  as 
December  31 ,  1987  were  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e..  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTG  sources. 

Under  the  pre-amended  Clean  Air 
Act,  Connecticut  was  designated  as 
nonattaiimient  for  ozone  and  sought  an 
extension  of  the  attainment  date  under 
Section  172(a)(2)  to  December  31, 1987. 
Therafore,.the  State  was  required  to 
adopt  RACT  for  all  CTG  sources  and  for 
all  major  (i.e.,  100  ton  per  year  or  more 
of  VOC  emissions)  non-CTC  sources. 
However,  the  State  of  Connecticut  did 
not  attain  the  ozone  standard  by  the 
approved  attainment  date.  On  May  25, 
1988,  EPA  notified  the  Governor  of 
Connecticut  that  p<»tions  of  the  SIP 
were  inadequate  to  attain  and  maintain 
the  ozone  standard  and  requested  that 
deficiencies  in  the  existing  SIP  be 
corrected  (EPA's  SIP-Call).  On 
November  15, 1990,  amendments  to  the 
Clean  Air  Act  were  enacted.  Pub.  L. 
101-549, 104  Stat.  2399,  codified  at  42 
use.  S§  7401-7671q.  In  Section 
182(a)(2)(A)  of  the  amended  Act. 
Congress  adopted  the  requirement  that 
pre-enactment  ozone  nonattainment 
areas  that  retained  their  designation  of 
nonattainment  and  were  classified  as 
marginal  or  above  fix  their  deficient 
RACT  rules  for  ozone  by  May  15. 1991. 
All  of  Connecticut,  with  the  exception 
of  the  portion  of  Connecticut  located  in 
the  New  York-New  Jersey-Long  Island 
Consolidated  Statistical  Metropolitan 
Area  (NY-NJ-CT  CMSA).  was  classified 
as  serious  nonattainment  for  ozone.  The 
remaining  portion  of  the  State,  i.e..  the 
Connecticut  portion  of  the  NY-NJ-CT 
CMSA,  was  classified  as  severe 
nonattainment  for  ozone.  56  FR  56694 
(Nov.  6. 1991).  The  State  submitted 
revisions  to  meet  the  RACT  fix-up 
requirement  and  EPA  approved  those 
revisions  to  the  Connecticut  SIP  on 
October  18, 1991  (56  FR  52205). 

Section  182(b)(2)  of  the  amended  Act 
requires  States  to  adopt  RACT  rules  for 
all  areas  designated  nonattainment  for 
ozone  and  classified  as  moderate  or 
above.  There  are  three  parts  to  the 
Section  182(b)(2)  RACT  requirement:  (1) 
RACT  for  sources  covered  by  an  existing 
CTG — i.e..  a  CTG  issued  prior  to  the 
enactment  of  the  1990  amendments  to 
the  Act;  (2)  RACT  for  sources  covered 
by  a  post-enactment  CTG;  and  (3)  all 
major  sources  not  covered  by  a  CTG, 
i.e.,  non-CTG  sources.  This  RACT 
requirement  applies  to  nonattainment 
areas  that  were  previously  exempt  from 
certain  RACT  requirements  to  "catch 


up"  to  those  nonattainment  areas  that 
became  subject  to  such  requirements 
during  an  earlier  period.  In  addition,  it 
requires  newly  designated  ozone 
nonattainment  areas  to  adopt  RACT 
rules  consistent  with  those  for 
previously  designated  nonattainment 
areas. 

Since  Connecticut  was  previously 
required  to  adopt  RACT  regulations  for 
all  the  CTG  and  major  non-CTG  sources 
to  meet  the  RACT  "catch-up" 
requirement,  the  State  did  not  need  to 
adopt  any  additional  RACT  rules. 
However,  imder  Section  182  of  the  Act. 
the  major  source  definition  for  serious 
and  severe  nonattaiiunent  areas  was 
lowered  to  include  sources  that  have  a 
potential  to  emit  greater  than  50  or 
greater  than  25  tons  per  year  of  VOC, 
respectively.  Therefore,  the  State 
needed  to  lower  the  applicability  cutoff 
of  its  non-CTG  and/or  relevant  CTG- 
based  regulations  to  include  newly 
classified  major  sources  in  these 
categories. 

VOCs  contribute  to  the  production  of 
ground  level  ozone  and  smog.  These 
rules  were  adopted  as  part  of  an  effort 
to  achieve  the  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
The  following  is  EPA's  evaluation  and 
proposed  action  for  the  changes  to 
Connecticut's  Regulations  for  the 
Abatement  of  Air  Pollution,  subsection 
22a-174-20(s),  subsection  22a-174- 
20(v),  subsection  22a-174-20(ee).  and 
Section  22a-l  74-32. 

n.  EPA  Evaluation  and  Proposed 
Action 

In  determining  the  approvability  of  a 
VOC  rule,  EPA  must  evaluate  the  rule 
for  consistency  with  the  requirements  of 
the  Act  and  EPA  regulations,  as  foimd 
in  section  110  and  Part  D  of  the  Act  and 
40  CFR  Part  51  (Requirements  for 
Preparation,  Adoption,  and  Submittal  of 
Implementation  Plans).  EPA's 
interpretation  of  these  requirements, 
which  forms  the  basis  for  today's  action, 
appears  in  various  EPA  policy  guidance 
documents.  The  specific  guidance  relied 
on  for  this  action  is  referenced  within 
the  technical  support  document  and  this 
notice.  For  the  purpose  of  assisting  State 
and  local  agencies  in  developing  RACT 
rules,  EPA  prepared  a  series  of  CTG 
documents.  The  CTGs  are  based  on  the 
underlying  requirements  of  the  Act  and 
specify  pres\m[iptive  norms  for  RACT  for 
specific  source  categories.  EPA  has  not 
yet  developed  CTGs  to  cover  all  sources 
of  VOC  emissions.  Further 
interpretations  of  EPA  policy  are  found 
in,  but  not  limited  to,  the  following:  (1) 
The  proposed  Post-1987  ozone  and 
carbon  monoxide  policy,  52  FR  45044 
(November  24, 1987);  (2)  the  document 


entitled,  "Issues  Relating  to  VOC 
Regulation  Cutpoints,  Deficiencies,  and 
Deviations,  Clarification  to  Appendix  D 
of  November  24, 1987  Federal  Register 
Notice,"  otherwise  known  as  the  "Blue 
Bo(^"  (notice  of  availability  was 
published  in  the  Federal  Register  on 
May  25, 1988  and  in  the  existing  CTGs); 
and  (3)  the  "Model  Volatile  Organic 
Compound  Rules  for  Reasonably 
Available  Technology."  (Model  VOC 
RACT  Rules)  issued  as  a  staff  working 
draft  in  June  of  1992.  In  general,  these 
guidance  documents  have  been  set  forth 
to  ensure  that  VOC  rules  are  fully 
enforceable  and  strengthen  or  maintain 
the  SIP.  The  changes  to  Connecticut's 
VOC  regulations  that  were  included  in 
the  January  5. 1994  submittal  are  briefly 
summarized  below. 

Subsection  22a-174-20(s) 

This  regulation  was  amended  to 
include  an  exemption  for  noncompliant 
coatings  used  in  amoimts  less  than  55 
gallons  in  the  aggregate  for  any 
consecutive  12  month  period  at  a 
miscellaneous  metal  parts  facility.  The 
change  is  consistent  with  EPA's  August 
10, 1990  policy  memorandum  fiom  G. 
T.  Helms.  Chief  of  the  Ozone/Carbon 
Monoxide  Programs  Branch  of  the 
Office  of  Air  Quality  Planning  and 
Standards,  entitled,  "Exemption  for 
Low-Use  Coatings."  Section  193  of  the 
Clean  Air  Act  (i.e..  the  General  Savings 
Clause),  requires  that  any  regulation  in 
effect  before  the  date  of  the  enactment 
of  the  Clean  Air  Act  Amendments  of 
1990  in  any  nonattainment  area  may 
only  be  modified  if  the  modification 
insures  equivalent  or  greater  reductions 
of  the  same  pollutant.  Although  the 
proposed  change  to  22a-174-20{s) 
represents  a  small  relaxation  of  an 
existing  control  requirement,  the 
requirements  of  Section  193  are  met  by 
the  reductions  resulting  from  other 
changes  being  proposed  in  this  notice. 

Subsection  22a-174-20(v) 

This  regulation  was  amended  to 
define  RACT  for  graphic  arts  sources 
with  potential  emissions  from  all 
printing  operations  of  50  tons  or  more 
per  year  in  the  serious  ozone 
nonattainment  area  or,  25  tons  or  more 
per  year  in  the  severe  ozone 
nonattainment  area,  which  were  not 
previously  subject  to  the  rule.  The 
adopted  regulation  maintains  the 
applicability  of  any  printing  line  with 
actual  emissions  of  40  pounds  or  more 
per  day.  This  change  is  consistent  with 
the  requirements  of  Section  182  of  the 
Act. 


Subsection  22a-174-20(ee) 

Most  of  this  subsection  has  been 
deleted  and  replaced  with  a  reference  to 
the  new  Section  32, 
enUtled,"Reasonabiy  Available  Control 
Technology  for  Volatile  Organic 
Compounds."  The  amended  regulation 
removes  the  previous  major  source 
limits  on  applicability  and  refers  all 
sources  of  VOC  to  Section  32.  Sources 
previously  subject  to  22a-174-20(ee) 
that  have  enforceable  consent  orders  or 
permits  which  currently  define  RACT  at 
those  facilities  will  continue  to  be 
regulated  by  those  orders  until 
Connecticut  decides  otherwise. 

Section  22a-l  74-32 

For  major  non-CTG  sources  of  VOCs. 
the  addition  of  this  section  sets  forth 
both  presumptive  RACT  norms  and 
processes  by  which  RACT  can  be 
established  for  those  sources  that  cannot 
meet  the  presumptive  norms.  However, 
Section  182(b)(2)  of  the  Clean  Air  Act 
requires  that  a  SIP  revision  be  submitted 
by  November  15. 1992  including 
"provisions  to  require  the 
implementation  of  reasonably  available 
control  technology  *  *  *"  In  addition, 
the  necessary  SIP  revision  is  required  to 
"provide  for  the  implementation  of  the 
required  measures  as  expeditiously  as 
practicable  but  no  later  than  May  31, 
1995."  Since  the  first  two  options  of 
Section  22a-174-32  define  presumptive 
norms  for  RACT,  and  are  consistent 
with  EPA's  Model  VOC  RACT  Rules  for 
"Other  Facilities  that  Emit  Volatile 
Organic  Compounds,"  that  portion  of 
the  regulation  meets  the  requirements  of 
Section  182  and  is  approvable. 
However,  since  the  third  and  fourth 
options  describe  a  process  by  which 
RACT  can  be  defined  but  do  not 
specifically  define  RACT  for  each 
source  to  which  such  options  apply, 
that  portion  of  the  rule  is  not 
approvable.  Therefore,  EPA  is  proposing 
a  limited  approval/limited  disapproval 
of  Section  22a-l 74-32.  To  receive  full 
approval,  Connecticut  will  need  to 
define  explicitly,  and  have  approved  by 
EPA,  RACT  for  all  of  those  sources 
which  do  not  conform  to  the 
presimiptive  RACT  options  outlined  in 
the  regulation.  Alternatively,  if  it  is 
determined  that  none  of  the  affected 
sources  vdll  rely  on  the  third  or  fourth 
process  options  contained  in  the  rule  to 
implement  RACT,  Section  22a-l  74-32 
can  be  fully  approved  upon  Connecticut 
making  such  a  demonstration. 

Proposed  Action 

EPA  has  evaluated  Connecticut's 
submittal  for  consistency  with  the  Act. 
EPA  regulations,  and  EPA  policy.  EPA 
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has  determined  that  the  changes  made 
to  subsection  22a-174-20(s),  subsection 
22a-174-20(v),  and  subsection  22a- 
174-20(ee)  of  Connecticut's  Regulations 
for  the  Abatement  of  Air  Pollution  meet 
the  requirements  of  the  Act.  Therefore, 
EPA  is  proposing  approval  under 
Section  110(k)(3]  of  those  changes. 

However,  EPA  has  determined  that 
the  proposed  Section  22a-l  74-32  does 
not  meet  all  of  the  Act's  requirements 
for  the  reasons  described  above.  EPA 
believes  that  approval  of  the  submitted 
rule  will  strengthen  the  SIP  but  because 
of  the  above-mentioned  deficiencies,  the 
rule  does  not  meet  the  requirements  of 
Section  182(b)(2)  of  the  CAA.  In  light  of 
such  deficiencies.  EPA  cannot  grant  full 
approval  of  this  rule  under  section 
110(k)(3)  and  Part  O.  However,  EPA  may 
grant  a  limited  approval  of  the 
submitted  rule  under  Section  110(k)(3) 
and  EPA's  authority  pursuant  to  Section 
301(a)  to  adopt  regulations  necessary  to 
further  air  quality  by  strengthening  the 
SIP.  The  approval  is  limited  because 
EPA's  action  also  includes  a  limited 
disapproval,  due  to  the  fact  that  this 
rule  does  not  meet  the  requirement  of 
Section  182(b)(2)  because  of  the 
deficiencies  noted  above.  Thus,  in  order 
to  strengthen  the  SIP,  EPA  is  proposing 
a  limited  approval  of  Connecticut's 
submitted  Section  22a-l  74-32  under 
Section  110(k)(3)  and  301(a)  of  the  CAA. 

As  stated,  EPA  is  also  proposing  a 
limited  disapproval  of  this  rule  under 
Sections  110(k)(3)  and  301(a)  of  the  Act 
because  the  rule  contains  deficiencies 
that  have  not  been  corrected  as  the  Act 
requires.  Under  Section  179(a)(2).  if  the 
Administrator  disapproves  a  submission 
imder  Section  llO(k)  for  an  area 
designated  nonattainment  based  on  the 
submission's  failure  to  meet  one  or  more 
of  the  elements  required  by  the  Act,  the 
Admin i.strator  must  apply  one  of  the 
sanctions  set  forth  in  Section  179(b) 
unless  the  deficiency  has  been  corrected 
within  18  months  of  such  disapproval. 
Section  179(b)  provides  two  sanctions 
available  to  the  Administrator:  highway 
funding  and  offsets.  The  18-month 
period  referred  to  in  Section  179(a)  will 
begin  at  the  effective  date  established  in 
this  limited  disapproval.  Moreover,  the 
final  disapproval  triggers  the  federal 
implementation  plan  (PIP)  requirement 
under  section  110(c). 

EPA's  evaluation  of  all  the  submitted 
regulations  is  detailed  in  a 
memorandum,  dated  June  2,  1994 
entitled  "Techiucal  Support 
Document — Connecticut— VOC  RACT 
Catch-ups."  Copies  of  that  dociunent  are 
available,  upon  request,  ft'om  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  action.  Interested  parties 
may  participate  in  the  Federal 


rulemaking  procedure  by  submitting 
virritten  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
estabUshing  a  precedent  for  any  future 
request  for  revision  to  any  State 
implementation  plan.  Each  request  for 
revision  to  the  State  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

This  action  has  been  classified  as  a 
Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993, 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  future  notice  will 
inform  the  general  public  of  these 
tables.  The  Office  of  Management  and 
Budget  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  §  600  et.  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
§§  603  and  604.  Ahematively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  ^mall  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

SIP  approvals  under  Section  110  and 
subchapter  1,  Part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  federal  SIP-approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small. entities  affected. 
Moreover,  due  to  the  nature  of  the 
federal-state  relationship  under  the 
CAA,  preparation  of  a  regulatory 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  E.P.A..  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
§  7410(a)(2). 

List  ofSubiecti  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
incorporation  by  reference,    • 
Intergovernmental  regulations,  Ozone, 
Reporting  and  recordkeeping 


requirements.  Volatile  organic 
compounds. 

Authority:  42  U.S.C  7401-7671q. 

Dated:  October  6, 1994. 
John  P.  Devillan, 
Regional  Administrator,  Region  I. 
[FR  Doc.  94-27684  Filed  ll-ft-94.  8:45  am) 
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FEDERAL  MARITIME  COMMISStON 

46  CFR  Parts  514, 580  and  581 
[Dociwt  No*.  93-22  and  94-26] 

Coioading  Practices  by  Non-Vessel- 
Operating  Common  Carriers;  Shipper 
Affiliate  Access  to  Service  Contracts 
and  lr>quiry  into  Statutory  Basis  for 
Coioading  Practices  and  Possible 
Section  16  Exemption  for  Coioading 

AGENCY:  Federal  Maritime  Commission. 
ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Proposed  Rule  in  Docket 
No.  93-22,  which  would  modify  and 
clarify  the  Federal  Maritime 
Commission's  coioading  regulations,  is 
held  in  abeyance,  pending  an  inquiry  to 
explore  whether  existing  coioading 
practices  are  consistent  with  statutory 
requirements,  and,  if  not,  whether  an 
exemption  proceeding  should  be 
initiated.  The  purpose  of  the  Inquiry  is 
to  serve  notice  that  the  Commission  has 
preliminarily  determined  that  coioading 
practices  appear  to  contravene  the  tariff 
filing  requirements,  and  to  provide 
another  opportunity  to  the  interested 
public  to  comment  on  whether,  absent 
an  exemption  under  section  16  of  the 
1984  Act.  a  statutory  basis  for  such 
practices  exists.  The  Inquiry  also  solicits 
comments  on  whether  the  Commission 
should  initiate  a  proceeding  under 
section  16  to  exempt  some  aspect  of 
coioading  activity  from  otherwise 
applicable  requirements  if  no  other 
statutory  basis  for  coioading  exists. 
DATES:  Comments  due  on  or  before 
December  27, 1994. 
ADDRESSES:  Send  Comments  (original 
and  20  copies)  to:  Joseph  C.  Polking, 
Secretary,  Federal  Maritime 
Commission,  800  North  Capitol  Street 
NW.,  Washington.  DC  20573.  (202)  523- 
5725. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  D.  Bourgoin,  General  Counsel, 
Federal  Maritime  Commission,  800 
North  Capitol  Street  NW..  Washington, 
DC  20573.  (202)  523-5740. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Maritime  Commission 
("Commission")  initiated  Docket  No.       i 
93-22.  Ooloading  Practices  by  Non- 


Vessel-Operating  Common  Carriers; 
Shipper  Affiliate  Access  to  Service 
Contracts,  for  the  purpose  of  addressing 
the  practice  of  non-vessel-operating 
comjnoo  canien  ("NVOCCs")  of  rating 
combined  or  consolidated  cargoes  under 
privately  arranged  rates  rather  than  the 
rates  in  their  tuiffis.  In  its  Notice  of 
Proposed  Rulemaking  ("NPR"  or 
"Proposed  Rule"),  the  Commission 
noted  that  its  cuirent  rules  governing 
this  practice,  known  as  coioading. 
which  were  promulgated  in  1985.  have 
been  variously  interpreted  by  the 
NVOCC  industry,  due  in  pari  to 
apparent  ambiguities  in  the  rule's 
definitioas  and  attendant  enumeration 
of  responsibilities  of  coioading 
NVOCCs. 

Accordingly,  the  Commission 
proposed  to  revise  the  definition  of 
consolidated  cargo  shipments  which 
qualify  to  be  ratctd  off-tariff  as  coload 
cargo. 

In  the  NPR,  the  Commission 
expressed  its  concern  about  diverse 
interpretations  of  and  ambiguities  in  its 
coioading  rules  as  reflected  in  coioading 
activity  since  1985.  The  Commission 
also  noted  that  a  larger  voliune  of 
NVOCC-carried  cargo  was  being  rated  as 
coload  cargo  than  was  anticipated  when 
the  coload  regulations  were  crafted, 
possibly  resulting  in  an  inordinate 
percentage  of  NVOCC  shipments  being 
rated  irrespective  of  the  NVOCCs'  tariff 
rates.  With  coioading  being  used  as  a 
device  to  gain  access  to  other  NVOCCs* 
service  contracts,  the  Commission  noted 
that  consolidated  cargoes  being  deemed 
coload  cargo  by  some  NVOCCs  now 
include  multiple  full  containerloads 
("FCLs").  not  just  the  small,  less-than- 
containerioad  ("LCL")  shipments  that 
constituted  the  objective  of  the 
Commission's  current  coioading  rule. 
The  Commission  was  also  concerned 
that  there  was  too  wide  a  variety  of 
interpretations  of  the  regulatory 
responsibilities  of  coioading  NVOCCs. 
with  some  NVOCCs  assiduously 
adhering  to  the  regulations  and  others 
adopting  practices  based  on  looser 
interpretations  of  those  somewhat 
ambiguous  rules. 

The  NPR  sought  comment  on: 

1.  A  proposafto  redefine  the  term 
"coioading"  to  mean  the  combining  of 
cargo  pursuant  to  the  rates,  charges  and 
terms  of  an  agreement  (vis-a-vis  a  tariff), 
which  agreement  must  be  in  writing  and 
made  avail^le  to  the  Commission; 

2.  An  ahem^ve  proposal  limiting 
coioading  to  LCL  cargo; 

3.  A  proposal  to  prohibit  coloaded 
cargo  from  being  carried  under  a  service 
contract;  and 

4.  A  proposal  to  define  an  "affiliate" 
having  access  to  service  contracts. 


The  Commission  also  sought 
comment  on: 

5.  Whether  to  restrict  applicability  of 
time-volume  rates  to  coloaded  cargo; 
and 

6.  Whether  to  proscribe  coioading 
altogether. 

The  Proposed  Rule  generated  58 
comments.  Conferences  of  vessel- 
operating  common  carriers  ("VOCCs"), 
and  some  larger  NVOCCs,  generally 
supported  the  Proposed  Rule,  but  urged 
that  the  Commission  go  further  and  ban 
coioading  altogether.  Some  of  these 
entities  argued  that  the  Shipping  Act  of 
1984, 46  U.S.C  app.  1701  et  seq.  ("1984 
Act"),  provided  no  basis  either  for 
coioading  or  for  unaffiliated  NVOCCs 
jointly  having  access  to  service  contracts 
other  than  through  the  statutorily 
sanctioned  mechanism  of  a  shippers' 
association.  46  U.S.C.  app.  1702(24). 

Most  of  the  comments,  however,  were 
from  smaller  to  mid-sized  NVOCCs, 
who  opposed  the  Proposed  Rule.  With 
few  exceptions,  these  parties  did  not 
address  the  legal  ramifications  of  the 
Proposed  Rule,  but  instead  focused  on 
what  they  believed  to  be  the  practical 
impact  of  the  proposal  on  their 
operations.  The  NVOCC  community's 
comments  collectively  conveyed  the 
prevalence  of  coioading,  estimated  as 
40%  or  more  of  NVOCC  carr>'ings  by 
one  commenter,  and  characterized 
coioading  practices  as  highly  beneficial 
to  the  many  smaller  NVOCCs  who  rely 
on  coioading  to  remain  competitive. 

The  threshold  question  remains, 
however,  whether  the  very  concept  of 
coioading  is,  or  ^an  be  made,  consistent 
with  the  1984  Act.  Section  8(a)(1)  of  the 
Act,  46  U.S.C.  app.  1707(a)(1),  states: 
"[Elach  common  carrier  and  conference 
shall  file  with  the  Conunission,  and 
keep  open  to  public  inspection,  tariffis 
showing  all  its  rates,  charges, 
classifications,  rules,  and  practices 
•   •  *  ."  Both  NVOCCs  and  VOCCs  are 
defined  in  the  1984  Act  as  "common 
carriers."  46  U.S.C.  app.  1702  (17),  (18). 
By  defining  NVOCCs  as  common 
carriers.  Congress  quite  intentionally 
determined  to  subject  them  to  the  tariff- 
filing  provisions  of  section  8.  The 
Senate  Commerce  Committee  Report 
advised  that  "all  'common  carriers,* 
including  both  vessel  operators  and 
non-vessel  operators,"  would  have  to 
publish  tariffs  under  the  bill.  S.  Rep.  No. 
3.  98th  Cong.,  1st  Sess.  30  (1983).  That 
NVOCCs  file  tariffs  under  the  1984  Act 
is  not  an  accidental  by-product  of  a 
complicated  regulatory  regime;  it  is  a 
deliberate  statutory  mandate  to  which 
the  Commission,  in  implementing  that 
statute,  must  adhere. 

In  1990,  Congress  reiterated  its 
intention  that  NVOCCs  file  tariffs  when 


it  enacted  the  Non-Vessel-Operating 
Common  Carrier  Amendments  of  1990 
("1990  Amendments"),  section  710  of 
Pub.  L.  No.  101-595.  The  1990 
Amendments  were  based  upon  the 
principle  of  NVOCC  tariff  filing  and 
were  devised  in  part  to  secure  NVOCC 
compliance  with  section  8  of  the  1984 
Act. 

Thus,  the  current  statutory  scheme 
not  only  includes  provisions  for  NVOCC 
tariff  filing,  but  has  used  that  principle 
as  the  premise  for  other  statutory 
proscriptions  and  obligations. 
Meanwhile,  the  1984  Act  makes  no 
special  provision  for,  or  even 
acknowledgement  of,  consolidators  and 
coioading.  The  Commission  rejects  the 
arguments  of  some  NVOCCs  that  this  is 
a  signal  that  Congress  intended 
coioading  activity  to  remain  unfettered 
by  regulation  or  excused  frxam  the 
general  statutory  scheme.  The  law  on  its 
fece  effectively  mandates  that  an 
NVOCC  include  in  its  tariff  all  rates  and 
charges.  Those  would  include  not  only 
those  charged  the  underlying  shipper, 
but  also  any  rate  charged  another 
NVOCC,  whatever  its  arrangement  with 
that  NVOCC  may  be.  An  NVOCC  is 
given  no  express  statutory  authority  to 
charge  off-tariff  rates  or  make  private 
arrangements  for  the  transportation  of 
cargo  in  its  capacity  as  a  common 
carrier. 

The  Commission  therefore  makes  the 
preliminary  determination  that  the  off- 
tariff  rating  of  cargo  by  NVOCCs  under 
the  rubric  of  coioading  contravenes  the 
tariff-filing  requirement  of  section  8  of 
the  1984  Act  1  If  that  is  the  case,  there 
would  appear  to  be  no  present  statutory 
basis  for  either  the  Proposed  Rule  on 
coioading  or  the  Conunission's  existing 
coioading  rules  as  well. 

Before  disposing  of  Docket  No.  93-22 
in  accordance  with  these  conclusions, 
however,  the  Commission  has 
determined  to  provide  interested  parties 
one  final  opportunity  to  offer  legal 
arguments  as  to  whether  coioading 
practices  are  currently  consistent  with 
section  8.  The  purpose  of  this  endeavor 
is  to  ensure  that  the  Commission  has  the 
benefit  of  all  possible  statutory 
interpretations  on  this  issue.  The  policy 
arguments  for  and  against  coioading, 
which  were  more  than  adequately 


*  Another  concern  of  the  Commission,  raised  in 
the  tiPK.  is  that  Congress  established  the  shippers' 
association  roechanism  as  the  means  by  which 
unaffiliated  shippers  may  jointly  access  service 
contracts.  The  NPR  also  expressed  the  view  that  th* 
19S4  Act  contemplates  that  service  contract  rata* 
are  available  only  to  the  shipper  signatory  to  the 
contract.  These  issues  were  adequately  addressed 
by  the  commenters  on  the  Propoised  Rule.  Further 
comment  on  the  statutory  basis  for  coioading 
activity  is  tberafore  soiicited  only  as  it  relate*  to  the 
issue  of  section  8's  tariff  filing  requiremeot 
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explored  in  the  comments  on  the 
/     Proposed  Rule,  should  not  be  reiterated 
in  this  proceeding. 

If.  after  consideration  of  comments 
received  in  response  to  this  Notice,  the 
Commission  remains  unpersuaded  that 
there  is  a  present  statutory  basis  for 
coloading,  it  would  be  its  intention  to 
explore  whether  a  section  16  exemption 
is  appropriate  by  initiating  a  separate 
proceeding  under  section  16  of  the  1984 
Act,  46  U.S.C.  app.  1715.  following  this 
Inquiry.  That  section  provides: 

The  Gsmmission,  upon  application  or  on 
its  owD  motion,  may  by  order  or  rule  exempt 
for  the  future  any  class  of  agreements 
between  persons  subject  to  this  Act  or  any 
specified  activity  of  those  persons  from  any 
requirement  of  this  Act  if  it  flnds  that  the 
■xemption  will  not  substantially  impair 
•fbctive  regulation  by  the  Commiuion,  be 
unjustly  discriminatory,  result  in  a 
substantial  reduction  in  competition,  or  be 
detrimental  to  commerce.  The  Commission 
may  attach  conditions  to  any  exemption  and 
may,  by  order,  revoke  any  exemption.  No 
order  or  rule  of  exemption  or  revocation  of 
•xemption  may  be  issued  unless  opportunity 
for  hMring  hat  been  aSbrded  inteiwtad 
peraons  and  departments  and  agmciM  of  the 
United  States. 

To  this  end.  the  Commission  seeks 
input  from  interested  parties  on  whether 
a  section  16  exemption  proceeding 
should  be  initiated  to  determine  if  some 
form  and  degree  of  coloading  activity 
should  be  exempted  from  the 
requirements  of  section  8  or  other 
relevant  provisions  of  the  1984  Act. 
Short  of  remedial  legislation,  section  16 
would  appear  to  provide  the  only 
possible  avenue  for  excusing  coloading 
NVCXX)s  from  the  otherwise  applicable 
provisions  of  the  1984  Act,  should  those 
provisions  be  found  to  preclude  existing 
coloading  practices. 

If  the  Commission  initiates  a  section 
16  proceeding,  whether  an  exemption  is 
ultimately  deemed  appropriate  for 
coloading  activities  will  depend  on 
several  factora.  A  threshold 
consideration  is  the  scope  of  coloading 
activity  which  is  proposed  to  be 
exempted.  Is  relief  required  for  LCL 
coloading  only,  or  also  for  FCL 
coloading  by  NVCXXi?  How  common  is 
the  off-tariff  rating  of  FXIL  cargo  as 
coload  cargo?  In  assessing  the  need  and 
desirability  of  coloading.  the 
Commission  is  also  desirous  of 
ascertaining  the  extent  to  which  the 
discount  rates  achieved  through 
coloading  inure  to  the  benefit  of  the 
underlying  shippers  themselves,  in 
addition  to  the  coloading  NVOCCs. 

Many  NVCXXs  commenting  on  the 
Proposed  Rule  raised  the  issue  of  certain 
voce  space-chartering  arrangements, 
which  include  off-tariff  compensation, 
and  which  were  likened  to  NVOCC 


coloading  arrangements.  Accordingly, 
the  Commission  seeks  views  on  whether 
such  arrangements  by  VOCCs  are 
inconsistent  with  the  1984  Act  and  also 
whether  those  activities  should  be 
addressed  in  any  forthcoming  section  16 
exemption  proceeding. 

The  major  determinant  on  the 
appropriateness  of  a  section  16 
exemption  would  be  the  applicability  of 
the  specific  criteria  listed  in  that 
section.  Regardless  of  the  fervency  with 
which  coloading  NVOCCs  argue  that 
coloading  is  essential  to  their 
operations,  no  exemption  may  issue  if 
doing  so  would  substantially  impair  the 
Commission's  regulatory 
responsibilities,  result  in  unjust 
discrimination  (such  as  between 
shippera,  or  between  carriere),  or  foil  to 
meet  the  other  statutorily  imposed 
criteria.  Commentera  are  therefore  urged 
to  address,  albeit  on  a  preliminary  basis, 
how  exemption  of  the  various  categories 
of  coloading  or  other  activity,  discussed 
supra,  would  or  would  not  meet  the 
section  16  criteria.  The  Commission 
emphasizes  that  the  reason  for  this 
proceeding  is  to  give  the  interested 
public  the  opportunity  to  address  these 
legal  issues,  and  not  merely  to  reiterate 
preferences  based  on  the  financial 
interests  of  the  commentera. 

The  preliminary  determinations  to 
find  coloading  practices  inconsistent 
with  the  1984  Act  (absent  a  formal 
section  16  exemption)  and  to  initiate  a 
separate  section  16  exemption 
proceeding  following  thfs  Inquiry,  may 
be  revised,  if  comments  responding  to 
this  notice  persuade  the  Commission 
that  those  determinations  are  incorrect. 
The  scope  and  breadth  of  any 
exemption  proceeding  to  be  initiated 
may  also  be  expected  to  reflect  the 
argimients  advanced  by  commenting 
parties.  During  the  pendency  of  this 
proceeding,  the  Proposed  Rule  will 
remain  in  abeyance,  and  will  be 
reconsidered  should  a  resolution  of 
these  issues  not  result  from  this  Inquiry. 

Therefore,  it  is  ordered.  That  this 
Notice  of  Inquiry  be  published  in  the 
Federal  Regiiter,  and 

It  is  further  ordered.  That  the 
Proposed  Rule  in  Docket  No.  93-22  is 
held  in  abeyance  pending  further  notice. 

By  the  Commission. 
Jowph  C  Polkins, 
Sucntary. 

jFR  Doc.  94-27756  Filed  11-6-04:  8:45  am) 
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47CFRPart97 

[Pfl  Docket  No.  92-167;  RM-7680;  FCC  04- 
■274] 

Special  Temporary  Licensing 
Procedure  for  Visiting  Foreign 
Amateur  Operations 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  termination. 

SUMMARY:  This  action  terminates  the 
proposal  in  this  proceeding  to  amend 
the  amateur  service  rules  to  provide  a 
temporary  licensing  procedure  for 
amateur  operatore.  such  as  tourists  and 
convention  attendees,  so  that  they  can 
operate  their  amateur  stations  during 
brief  visits  to  the  United  States.  The 
action  is  necessary  so  that  the  matter 
will  not  remain  in  a  pending  status.  The 
effect  of  this  termination  is  that  foreign 
amateur  operatora  will  continue  to  use 
the  current  means  of  obtaining  operating 
authority,  that  is,  obtaining  a  United 
States  or  a  reciprocal  license. 
FOR  FURTHER  tNFORMATKM  CONTACT: 
Maurice  J.  DePont,  Federal 
Communications  Commission,  Private 
Radio  Bureau,  Washington.  DC  20554. 
(202)  632-4964. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandum  Opinion  and  Order, 
adopted  October  24, 1994,  and  released 
November  2, 1994.  The  complete  text  of 
this  Commission  action  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC  20554.  The  complete 
text  of  this  Memorandum  Opinion  and 
Order  may  also  be  purchased  from  the 
Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.  (ITS,  Inc.),  2100  M  Street,  NW.. 
Suite  140.  Washington.  DC  20037. 
Telephone  number  (202)  857-3800. 

Summary  of  Memorandum  Opinion 
and  Order 

1.  The  Notice  of  Proposed  Rule 
Making  in  FCC  92-346.  57  FR  37758. 
published  August  20. 1992,  in  this 
proceeding,  addresses  a  need  that 
visiting  foreign  amateur  operators  have 
for  a  convenient  procedure  by  which 
they  can  obtain  authority  to  operate 
their  amateur  stations  while  they  are 
here  in  the  United  States  for  brief  visits. 

2.  Commenters  were  concerned  that 
language  barriere  might  pose  a  problem 
for  volunteer  examinera  who  would  be 
lequiied  to  verify  the  foreign  amateur 
operator's  license.  Also  raised  in  the 


comments  was  the  matter  of  whether  the 
volunteer  examiner  system  should  be 
used  for  the  purpose  of  authorizing 
visiting  foreign  amateur  operatore. 
Another  concern  was  that  authorizing 
operation  by  visitore  from  countries  Uiat 
do  no  currently  have  reciprocal 
agreements  with  the  United  States  might 
reduce  the  incentive  for  those  countries 
to  enter  into  such  agreements. 

3.  The  Commission  said  that  because 
of  the  concerns  expressed,  the  amateur 
service  rules  would  not  be  amended  as 
proposed.  The  Commission  recognizes, 
however,  the  need  a  convenient 
licensing  procedure  for  visiting  foreign 


amateur  operatore.  Other  ways  to  meet 
the  need,  therefore,  will  continue  to  be 
explored.  The  Commission  said  that,  in 
particular,  it  would  work  to  ensure  the 
reciprocal  treatment  of  United  States 
amateur  operatore,  whether  through 
bilateral  or  multilateral  arrangements. 
4.  A  related  petition  for  rule  making 
(RM-7680),  filed  by  Stephen  R. 
Hutchins,  was  dismissed  without 
prejudice  because  the  Commission  did 
not  want  to  retain  it  in  a  pending  status 
while  various  international  negotiations 
(such  as  the  mutiial  recognition  of 
Conference  of  Europeene  des 
Administrations  de  la  Post  et 


Telecommimication  (CEPT)  licenses)  are 
being  pureued. 

5.  This  Memorandum  Opinion  and 
Order  is  issued  under  the  authority  of 
47  U.S.C  154(i). 

List  of  Sobjects  in  47  CFR  Part  97 

Amateur  radio.  Examinations,  Radio. 
Treaties. 

Federal  Communications  Commission. 
William  F.  Catoa. 

Acting  Secretary. 

(FR  Doc.  94-27757  Filed  ll-d-94;  8:45  am| 
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DEPARTMENT  OF  AQRtCULTURE 

Fonne  Under  Review  by  Office  of 
Managefnent  and  Budget 

November  4. 1994. 

The  Department  of  Agriculture  has 
submitted  to  OMB  for  review  the 
following  propoaal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C 
Chapter  35)  since  the  last  list  was 
published.  This  list  is  grouped  into  new 
proposals,  revisions,  extension,  or 
reinstatements.  Each  entry  contains  the 
following  information: 

(1)  Agency  proposing  the  information 
collection;  (2)  Title  the  information 
collection:  (3)  Form  numbers),  if 
applicable:  (4)  How  often  the 
information  is  requested:  (S)  Who  will 
be  required  or  asked  to  report:  (6)  An 
estimate  of  the  number  of  responaes:  (7) 
An  aatimate  of  the  total  number  of  hours 
needed  to  provide  the  information:  (8) 
Name  and  telephone  number  of  the 
agency  contact  person. 

Questions  about  the  items  in  the 
listing  should  be  directed  to  the  agency 
person  named  at  the  end  of  each  entry. 
Copies  of  the  proposed  forms  and 
supporting  doounents  may  be  obtained 
from:  Department  Clearance  Officer, 
USD  A,  OIRM,  Room  404- W  Admin. 
Bldg..  Washington.  D.C.  20250,  (202) 
690-2118. 

Extension 

•  Agricultural  Marketing  Service 
Irish  Potatoes  Crown  in  Certain 

Designated  Counties  in  Idaho  and 

Malheur  County,  Oregon-Marketing 

Order  No.  945 
FV-131.  FV-132.  FV-132A,  FV-133 
Recordkeeping:  on  occasion,  monthly: 

biennially 
Farms,  businesses  or  other  for-profit: 

60,903  responses;  387  hours 
Teresa  L  Hutchinson  (503)  326-2724 

•  Agricultural  Marketing  Service 
Poultry  Market  News  Reports 
PY-90 


Weddy;  monthly 

Businesses  or  other  for-profit;  small 

businesses  or  organizations;  212.740 

responses;  17,657  hours 
Grover  T.  Hunter  (202)  720-6911 

ReyisioB 

•  Fanners  Hcnne  Administration 

7  CFR  1946-C.  Intermediary  Relending 
Program 

FmHA1948-l,3.4 

Recordkeeping;  on  occasion 

State  or  local  governments;  businesses 
or  other  for-profit;  non-profit 
institutions:  small  businesses  or 
organizations;  4.022  responses;  17.122 
hours 

Jack  Holston  (202)  720-9736 

Larry  K.  Robanaa, 

Deputy  Departmental  Clearance  Officer. 

(FR  Doc  94-27769  Filed  ll-«-94;  8:45  tin] 
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Forest  Sarvica 

NawafMparsTo  Ba  Uaad  for 
Publication  of  Legal  Notice  of 
Appaalabia  Dacistons  and  Publication 
of  Notica  on  fVopoaad  Actions  for 
Souttiam  Region;  Alabama,  Kentucky, 
Oaorgia,  Tannasaaa,  Flortda, 
Louisiana,  MIsaissippi,  Virginia,  Wast 
Virginia,  Arltanaas,  Otdahoma,  North 
Carolina,  Souttt  Carolina,  Texas, 
Puerto  Rico 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  and  correction. 

SUMMARY:  Deciding  Officers  in  the 
Southern  Region  will  publish  notice  of 
decisions  subject  to  administrative 
appeal  under  36  CFR  217  in  the  legal 
notice  section  of  the  newspapers  listed 
in  the  Supplementary  Information 
section  of  this  notice.  As  provided  in 
217.5(d),  the  public  shall  be  advised, 
through  Federal  Register  notice,  of  the 
principal  newspaper  to  be  utilized  for 
publishing  legal  notices  of  decisions. 
Newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
of  decisions  to  those  known  to  be 
interested  in  or  affected  by  a  specific 
decision.  The  Responsible  Official 
under  36  CFR  part  215  gave  annual 
notice  in  the  Federal  Register  published 
in  May  23,  1994,  of  principal 
newspapers  to  be  utilized  for  publishing 
notices  of  proposed  actions  and  cf 
decisions  subject  to  appeal  under  36 
CFR  part  215.  The  list  of  newspapers  to 


be  used  for  215  notice  and  decision  is 
corrected. 

DATES:  Use  of  these  newspapers  for 
purposes  of  publishing  legal  notices  of 
decisions  subject  to  appeal  under  36 
CFR  part  217  and  the  use  of  the 
corrected  newspapers  listed  imder  36 
CFR  part  215  shall  begin  on  or  after  the 
date  of  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Paul  Kruglewicz,  Regional  Appeals 
Coordinator,  Southern  Region,  Planning 
and  Budget,  1720  Peachtree  Road,  NW, 
Atlanta,  Georgia  30367-9102,  Phone: 
404-347-4867. 

SUPPLEMENTARY  INFORMATION:  Deciding 
Officers  in  the  Southern  Region  will 
give  legal  notice  of  decisions  subject  to 
appeal  under  36  CFR  Part  217  in  the 
following  newspapers  which  are  listed 
by  Forest  Service  Administrative  unit. 
Where  more  than  one  newspaper  is 
listed  for  any  unit,  the  first  newspaper 
listed  is  the  principal  newspaper  that 
will  be  utilized  for  publishing  the  legal 
notices  of  decisions.  Additional 
newspapers  listed  for  a  particular  unit 
are  those  newspapers  the  Deciding 
Officer  expects  to  use  for  purposes  of 
providing  additional  notice.  The 
timefi-ame  for  appeal  shall  be  based  on 
the  date  of  publication  of  the  legal 
notice  of  the  decision  in  the  principal 
newspaper. 

The  following  newspaper  will  be  used 
to  provide  notice. 

Southern  Region 

Regional  Forester  Decisions 

afiiacting  National  Forest  System  lands 
in  more  than  one  state  of  the  13  states 
of  the  Southern  Region  and  the 
Commonwealth  of  Puerto  Rico. 

Atlanta  loximal,  published  daily  in 
Atlanta,  GA 

Southern  Region 

Regional  Forester  Decisions 

afi'ecting  National  Forest  System  lands 
in  only  one  state  of  the  13  states  of  the 
Southern  Region  and  the 
Commonwealth  of  Puerto  Rico  will 
appear  in  the  principal  newspaper 
elected  by  the  National  Forest  (s)  of 
that  state. 

National  Forests  in  Alabama,  Alabama 

Forest  Supervisor  Decisions 

Montgomery  Advertiser,  published 
daily  in  Montgomery,  AL 


District  Rangers  Decisions 

Bankhead  Ranger  District:  Northwest 

Alabamian,  published  weekly 

(Monday  &  Thursday)  in  Haleyville, 

AL 
Conecuh  Ranger  District:  The  Andalusia 

Star,  published  daily  (Tuesday 

throiuh  Satimlay)  in  Andalusia.  AL 
Oakmulgee  Ranger  District,  The 

Tuscaloosa  News,  published  daily  in 

Tuscaloosa,  AL 
Shoal  Creek  Ranger  District:  The 

Anniston  Star,  published  daily  in 

Anniston,  AL 
Talladega  Ranger  District:  The  Daily 

Home,  published  daily  in  Talladega, 

AL 
Tuskegee  Ranger  District;  Tuskegee 

News,  published  weekly  (Thursday) 

in  Tuskegee.  AL 

Caribbean  National  Forest,  Puerto  Rico 

Forest  Supervisor  Decision 

El  Nuevo  Dia,  published  daily  in 
Spanish  in  San  Juan.  PR.  San  Juan 
Star,  published  daily  in  San  Juan.  PR 

District  Ranger  Decisions 

El  Horizonte,  published  weekly 
(Wednesday)  in  Fajardo,  PR 

Chattachoochee-Oconee  National 
Forest,  Geoi^gia 

Forest  Supervisor  Decisions 

The  Times,  published  daily  in 
Gainesville.  GA 

District  Ranger  Decisions 

Armuchee  Ranger  District:  Walker 

County  Messenger,  published  bi- 
weekly (Wednesday  &  Friday)  in 

LaFayette,  GA 
Toccoa  Ranger  District;  The  News 

Observer  published  weekly 

(Wednesday)  in  Blue  Ridge,  GA 
Chestatee  Ranger  District:  Dahlonega 

Nugget,  published  weekly  (Thursday) 

is  Dahlonega,  GA 
Brasstown  Ranger  District:  North 

Georgia  News,  published  weekly 

(Wednesday)  in  Blairsville,  CA 
Towns  Coimty  Herald,  published 

weekly  (Thursday)  in  Hiawesse,  GA 
Tallulah  Ranger  District:  CIa>1on 

Tribune,  published  we^dy 

(Thursday)  in  Clayton,  GA 
Chattooga  Ranger  District:  Northeast 

Georgian,  published  weekly  (Tuesday) 

in  Cornelia,  GA 
Toccoa  Record,  published  weekly 

(Thursday)  in  Toccoa,  GA 
The  Telegraph,  published  weekly 

(Wednesday)  in  Cleveland,  GA 
Cohutta  Ranger  District:  Chatsworth 

Times,  published  weekly  (Tuesday)  in 

Chatsworth,  GA 
Oconee  Ranger  District:  Monticello 

News,  published  weekly  (Thursday) 

in  Monticello,  GA 


Cherokee  National  Fmest,  Tennessee         District  Rangers  Decisions 


Forest  Supervisor  Decisions 

Knoxville  News  Sentinel,  published 
daily  in  Knoxville.  TN  (covering 
McMinn,  Monroe,  and  Polk  Coimdes) 

Johnson  City  Press,  published  daily  in 
Johnson  City,  TN  (covering  Carter, 
Cocke.  Greene.  Johnson.  Sullivan, 
Unicoi  and  Washington  Counties) 

District  Rangers  Decisions 

Ocoee  Ranger  District:  Polk  County 
News,  published  weekly  (Wednesday) 
in  Benton.  TN 

Hiwassee  Ranger  District:  Daily  Post- 
Athenian,  published  daily  (Monday- 
Friday)  in  Ath«i8,  TN 

Tellico  Ranger  District:  Monroe  County 
Advocate,  published  weekly 
(Thursday)  in  Sweetwater.  TN 

Nolichucky  Ranger  District:  Greenville 
Sun,  published  daily  (Monday- 
Saturday)  in  Greenville.  TN 

Unaka  Ranger  District:  Johnson  City 
Press,  published  daily  in  Johnson 
City,  TN 

Watauga  Ranger  District:  Elizabethton 
Star,  published  daily  (Sunday-Fridbiy) 
in  Elizabethton,  TN 

Daniel  Boone  National  Forest, 
Kentucky 

Forest  Supervisor  Decisions 

Lexington  Herald-Leader,  published 
daily  in  Lexington,  KY 

District  Rangers  Decisions 

Morehead  Ranger  District:  Morehead 
News,  published  bi-weekly  (Tuesday 
and  Friday)  in  Morehead,  KY 

Stanton  Ranger  District:  The  Clay  City 
Times,  published  weekly  (Thursday) 
in  Clay  City.  KY 

Berea  Ranger  District:  Jackson  County 
Sun,  published  weekly  (Thursday)  in 
McKee.  KY 

London  Ranger  District:  The  Sentinel- 
Echo,  published  tri-weekly  (Monday, 
Wednesday,  and  Friday)  in  London. 
KY 

Somerset  Ranger  District: 
Commonwealth-Journal,  published 
daily  (Sunday  through  Friday)  in 
Somerset,  KY 

Steams  Ranger  District:  McCreary 
County  Record,  published  weekly 
(Tuesday)  in  Whitley  City,  KY 

Redbird  Ranger  District:  Manchester 
Enterprise,  published  weekly 
(Thursday)  in  Manchester,  KY 

National  Forests  in  Florida,  Florida 

Forest  Supervisor  Decisions 

The  Tallahassee  Democrat,  published 
daily  in  Tallahassee,  FL 


Apalachicola  Ranger  District:  The 

Weekly  Journal,  published  weekly 

(Wednesday)  in  Bristol,  FL 
Lake  George  Ranger  District:  The  Ocala 

Star  Baimer.  published  daily  in  Ocala, 

FL 
Osceola  Ranger  District:  The  Lake  Qty 

Reporter,  published  daily  (Monday- 
Saturday)  in  Lake  City.  FL 
Seminole  Ranger  District:  The  Daily 

Commercial,  published  daily  in 

Leesbuig.  FL 
Wakulla  Ranger  District:  The 

Tallahassee  Democrat,  published 

daily  in  Tallahassee.  FL 

Francis  Marion  ft  Sumter  National 
Forest,  South  Carolina 

Forest  Supervisor  Decisions 

The  State,  published  daily  in  Columbia, 
SC 

District  Rangers  Decisions 

Enoree  Ranger  District:  Newberry 
Observer,  published  tri-weekly 
(Monday.  Wednesday,  and  Friday) 
Newberry.  SC 

Andrew  Pickens  Ranger  District:  Seneca 
Journal  and  Tribune,  published  bi- 
weekly (Wednesday  and  Friday)  in 
Seneca,  SC 

Long  Cane  Ranger  District:  The  State, 
published  daily  in  Columbia,  SC 

Wambaw  Ranger  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Witherbee  Ranger  District:  News  and 
Courier,  published  daily  in 
Charleston,  SC 

Tyger  Ranger  District:  The  Union  Daily 
Times,  published  daily  in  Union,  SC 

Geoi:ge  Washington  National  Forest, 
Virginia 

Forest  Supervisor  Decisions 

Daily  News  Record,  published  daily 
(except  Sunday)  in  Harrisonburg,  VA 

District  Rangers  Decisions 

Lee  Ranger  District:  Shenandoah  Valley 

Herald,  published  weekly 

(Wednesday)  in  Woodstock.  VA 
Warm  Springs  Ranger  Kstrict:  The 

Recorder,  published  weekly 

(Thursday)  in  Monterey.  VA 
Pedlar  Ranger  District:  News-Gazette, 

published  weekly  (Wednesday)  in 

Lexington.  VA 
James  River  Ranger  District:  Virginian 

Review,  published  daily  in  Covington. 

VA 
Deerfield  Ranger  District:  Daily  News 

Leader,  published  daily  in  Staunton. 

VA 
Dry  River  Ranger  District:  Daily  News 

Record,  published  daily  (except 

Sunday)  in  Harrisonburg.  VA 


UMI 
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JeffcrwMt  NatioMl  FothI.  Virgiaia 

Forest  Supervisor  Decisions 

Roanoke  Times  k  World-News, 
published  daily  in  Roanoke.  VA 

District  Rangers  Decision 

Blacksburg  Ranger  District:  Roanoke   . 
Times  *  World-News,  published  daily 
in  Roanoke,  VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for 
those  decisions  in  West  VA — notice 
yn\l  be  published  in  the  Roanoke 
Times  and  Monroe  Watchman.) 

Glenwood  Ranger  District:  Roanoke 
Times  k  World-News,  published  daily 
in  Roanoke.  VA 

New  Castle  Ranger  District:  Roanoke 
Times  k  World-News,  published  daily 
in  Roanoke,  VA 

Monroe  Watchman,  published  weekly 
(Thursday)  in  Union,  WV  (only  for 
thoae  decisions  in  West  VA — notice 
will  be  published  in  the  Roanolw 
Times  and  Monroe  Watchman.) 

Mount  Rogers  National  Recreation  Area: 
Bristol  Herald  Courier,  published 
daily  in  Bristol.  VA 

Clinch  Ranger  District:  Kingsp<vt-Times 
News,  published  daily  in  Kingsport, 
TN 

Wythe  Ranger  District:  Southtvest 
Virginia  Enterprise,  published  bi- 
weekiy  (WedxiMday  and  Saturday)  in 
Wytheville.  VA 

KiaelcUe  Nalkmal  Fetesl,  Loidsiaiia 

Forest  Supervisor  Decisions 

AkouDdria  Daily  Town  Talk,  pubUshed 
didly  in  Alexandria,  LA 

District  Ranger  Decisions 

Caney  Ranger  District:  Minden  Prssa 
Herald,  published  daily  in  Minden, 
LA 

Homer  Guardian  Journal,  published 
weekly  (WediMwday)  in  Homer,  LA 

Catahoula  Ranger  District:  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Colfax  Chronicle,  published  weekly 

(Wednesday)  in  Colfax,  LA 
Evangeline  Ranger  District:  Alexandria 

Daily  Town  Talk,  published  daily  in 

Alexandria,  LA 
Kisatchie  Ranger  District:  Natchitoches 

Times.  pubUshed  bi-weekly  (Simday 

and  Wednesday)  in  Natchitoches,  IJ\ 
Vernon  Ranger  District:  Leesville 

Leader,  published  daily  in  Leesville, 

LA 
Winn  Ranger  District:  Winn  Parish 
.      Enterprise,  pubUshed  weekly 
i     (Wednesday)  in  Winnfield,  LA 


NatioBal  Forests  in  Mississippi, 
Mississippi 

Forest  Supervisor  Decisions 

Clarion-Ledger,  pubUshed  daily  in 
Jackson,  MS 

District  Ranger  Decisions 

Bienville  Ranger  District:  Clarion- 
Ledger.  pubUshed  daily  in  Jacksoa, 
MS 

Biloxi  Ranger  District:  Clarion-Ledger, 
pubUshed  daily  in  Jackson,  MS 

Black  Creek  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson, 
MS 

Bude  Ranger  District:  Clarion-Ledger, 
pubUshed  daily  in  Jackson,  MS 

Qiickasawbay  Ranger  District:  Clarion- 
Ledger,  pubUshed  daily  in  Jackson. 
MS 

Delta  Ranger  District:  Clarion-Ledger. 
pubUshed  daily  in  Jackson.  MS 

Holly  Springs  Rsinger  District:  Clarion- 
Ledger,  pubUshed  daily  in  Jackson, 
MS 

Homochitto  Ranger  District:  Clarion- 
Ledger,  pubUshed  daily  in  Jackson, 
MS 

Strong  River  Ranger  District:  Clarion- 
Ledger,  pubUshed  daily  in  Jackson, 
MS 

Tombigbee  Ranger  District:  Clarion- 
Ledger,  published  daily  in  Jackson. 
MS 

Ashe-Erambert  Project:  Clarion-Ledger. 
pubUshed  daily  in  Jackson,  MS 

National  Forests  in  North  Carolina. 
North  Carolina 

Forest  Supervisor  Decisions 

The  Asheville  Qtizen-Times,  pubUshed 
daily  in  Asheville,  NC 

District  Ranger  Decisions 

Cheoah  Ranger  District:  Graham  Star, 

pubUshed  weekly  (Thursday)  in 

Robbinsville,  NC 
Croatan  Ranger  District:  The  Sun 

Journal,  pubUshed  weekly 
Croatan  Ranger  District:  The  Sun 

Journal.  pubUshed  weekly  (Sunday 

through  Friday)  in  New  Bern,  NC 
French  Broad  District:  The  Asheville 

GUzen-Times,  pubUshed  daily  in 

Asheville,  NC 
Grandfather  Ehstrict:  McDowell  News, 

published  daily  in  Marion.  NC 
Highlands  Ranger  District:  The 

Highlander,  published  weekly  (May- 

Oct  Tues  It  Fri;  Oct-April  Tues  only) 

in  Highlands,  NC 
Pisgah  Ranger  District:  The  AsheviUe 

Gtizen-Times,  pubUshed  daily  in 

Asheville,  NC 
Toecane  Ranger  District:  The  Asheville 

Qtixen-Times,  pubUshed  daily  in 

Asheville,  NC 


Tusquitee  Ranger  District:  Cherokee 

Scout,  published  weekly  (Wednesday) 

in  Murphy.  NC 
Uwhairie  Ranger  District:  Montgomery 

Herald.  pubUshed  weekly 

(Wednesday)  in  Troy,  NC 
Wayah  Ranger  District:  The  Franklin 

Press,  pubUshed  tri-weekly  (Monday. 

Wednesday,  and  Friday)  in  Franklin. 

NC 

Ouachita  National  Forest.  Arkansas, 
Oklahoma 

Forest  Supervisor  Decisions 

Aricansas  Democrat-Gazette.  pubUshed 
daily  in  UtUe  Rock.  AR 

District  Ranger  Decisions 

Caddo  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock.  AR 
Cold  Springs  Ranger  District:  Aiicansas 

Democrat-Gazette,  pubUshed  daily  in 

Little  Rock,  AR 
Fourche  Ranger  District:  Arkansas 

Democrat-Gazette,  pubUshed  daily  in 

Little  Rock,  AR 
Jessieville  Ranger  EHstrict:  Arkansas 

Democrat-Gazette,  pubUshed  daily  in 

Little  Rock,  AR 
Mena  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Oden  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Poteau  Ranger  District:  AiiLsnsas 

Democrat-Gazette,  published  daily  in 

Little  Rock.  AR 
Winona  Ranger  District:  Arkansas 

Democrat-Gazette,  published  daily  in 

Little  Rock,  AR 
Womble  Ranger  District:  Aricansas 

Democrat-Gazette,  pubUshed  daily  in 

Little  Rock.  AR 
Choctaw  Ranger  District:  Tulsa  World, 

published  daily  in  Tulsa,  OK 
Kiamichi  Ranger  District:  Tulsa  World. 

pubUshed  daily  in  Tulsa,  OK 
Tiak  Ranger  District:  Tulsa  World, 

pubUshed  daily  in  Tulsa.  OK 

Ozark-St  Francb  National  Forest: 
Arkansas 

Forest  Supervisor  Decisions 

The  Courier,  pubUshed  daily  (Sunday 
through  Friday)  in  Russellville,  AR 

District  Ranger  Decisions 

Sylamore  Ranger  District:  Stone  County 

Leader,  published  weekly  (Tuesday) 

in  Mountain  View,  AR 
Bu^lo  Ranger  District:  Newton  County 

Times,  published  weekly 

(Wedneisday)  in  Jasper,  AR 
Bayou  Ranger  District:  The  Courier. 

pubUshed  daily  (Sunday  through 

Friday)  in  RusseUville,  AR 


Pleasant  HiU  Ranger  District:  Johnson 
County  Graphic,  pubUshed  weekly 
(Wednesday)  in  Clarksville.  AR 

Boston  Mountain  Ranger  District: 
Southwest  Times  Record,  pubUshed 
daily  in  Fort  Smith,  AR 

Magazine  Ranger  District:  Southwest 
Times  Record,  pubUshed  daily  in  Fort 
Smith,  AR 

St.  Francis  Ranger  District:  The  Daily 
World,  pubUshed  daily  (Sunday 
througj^  Friday)  in  Helena,  AR 

National  Forests  in  Texas,  Texas 

Forest  Supervisor  Decisions 

The  Lufkin  Daily  News,  published  daily 
in  Lufkin.  TX 

District  Rangers  Decisions 

Angelina  Ranger  District:  The  Lufkin 

Daily  News,  pubUshed  daily  in 

Lufldn.TX 
San  Jacinto  Ranger  District:  The 

Houston  Post,  published  daily  in 

Houston.  TX 
Neches  Ranger  District:  The  Lufkin 

Daily  News,  pubUshed  daily  in 

Lufldn,  TX 
Raven  Ranger  District:  The  Courier, 

pubUshed  daily  in  Conroe,  TX 
Tenaha  Ranger  District:  The  Lufkin 

Daily  News,  published  daily  in 

Lufkin,  TX 
Trinity  Ranger  District:  The  Lufkin 

Daily  news,  pubUshed  daily  in 

Lufkin,  TX 
Yellowpine  Ranger  District:  The 

Beauimont  Enterprise,  pubUshed  daily 

in  Beaumont,  TX 
Caddo-LBJ  Ranger  District— Caddo-LBJ 

National  Grassland:  Denton  Record- 
Chronicle,  published  daily  in  Denton, 

TX 

The  Responsible  Official  under  36 
CFR  part  215  gave  annual  notice  in  the 
Federal  Register  pubUshed  in  May  23, 
1994,  of  principal  newspapers  to  be 
utilized  for  pubUshing  notices  of 
proposed  actions  and  of  decisions 
subject  to  appeal  under  36  CFR  215.  The 
Ust  of  newspapers  to  be  used  for  21 5 
notice  and  decision  is  corrected  as 
follows: 

Correction  of  Newspapers  of: 

Chattahoochee-Oconee  National 
Forests,  Georgia 

District  Ranger  Decisions 

Brasstown  Ranger  District:  North 
Georgia  News,  pubUshed  weekly 
(Wednesday)  in  Blairsville,  GA. 

Tov^rns  County  Herald,  published 
weekly  (Thursday)  in  Hiwassee,  GA 

Chattooga  Ranger  District:  Northeast 
Georgian,  pubUshed  weekly  (Tuesday) 
in  CorneUa,  GA. 


Francis  Marion  k  Sumter  National 
Forest,  South  Carolina 

District  Ranger  Decisions 

Long  Cane  Ranger  District:  The  State, 
published  daily  in  Columbia,  SC 

George  Washington  National  Forest, 
Virginia 

Forest  Supervisor  Decisions 

Daily  News  Record,  pubUshed  daily 
(except  Sunday)  in  Harrisonburg,  VA. 

District  Rangers  Decisions 

Dry  River  Ranger  District:  Daily  News 
Record,  published  daily  (except 
Simday)  in  Harrisonburg,  VA. 

Deletion  of  Newspaper  of: 

Francis  Marion  ft  Sumter  National 
Forest,  South  Carolina 

District  Ranger  Decisions 

Edgefield  Ranger  District:  Augusta 
Herald,  published  daily  in  Augusta, 
GA. 

Dated:  November  2, 1994. 
Midiael  L.  Sparks, 
Acting  Deputy  Regional  Forester  for 
Resources. 

(FR  Doc.  94-27718  Filed  11-8-94;  8:45  am) 
BKJJNG  CODE  34ie-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
Of  the  Nevada  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Gvil  Rights,  that  a  meeting  of  the 
Nevada  Advisory  Committee  to  the 
Commission  wiU  convene  at  9:00  a.m. 
and  adjourn  at  4:00  p.m.  on  December 
2. 1994,  at  the  Hotel  San  Remo,  115  East 
Th)picana  Avenue,  Las  Vegas,  Nevada 
89109.  The  purpose  of  the  meeting  is  to 
sponsor  a  seminar  on  fair  housing 
issues. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Committee  Chairperson  Margo 
Piscevich  or  PhiUp  Montez,  IDirector  of 
the  Western  Regional  Office,  213-894- 
3437  (TDD  213-894-0508).  Hearing- 
impaired  persons  who  ^^ill  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contltct 
the  Regional  Office  at  least  five  (5) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 


Dated  at  Wasiiington,  DC,  November  2, 
1994. 

Carol-Lee  Hurley. 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc  94-27692;  Filed  11-8-94;  8:45  am] 
BIUJNQ  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Agency  Form  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  foUowing  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Patent  and  Trademaric  Office 
(PTO). 

Title:  Deposit  of  Biological  Materials 
for  Patent  I^l^poses. 

Agency  Approval  Number:  0651- 
0022. 

Type  of  Request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

Burden:  3,325  hoiu^. 

Number  of  Respondents:  3,325. 

Avg  Hours  Per  Response:  1  hour. 

Needs  and  Uses:  Information  on 
depositing  of  biological  materials  in 
depositories  is  required  for  (1)  PTO 
determination  of  compliance  with 
patent  statute  where  invention  sought  to 
be  patented  reUes  on  biological  material 
subject  to  deposit  requirement,  which 
includes  notification  to  interested 
pubUc  where  to  obtain  samples  of 
deposits,  and  (2)  depositories  desiring  to 
be  recognized  as  suitable  by  PTO. 

Affected  Public:  Individuals  or 
households,  state  or  local  governments, 
farms,  businesses  or  other  for-profit 
institutions.  Federal  agencies  or 
employees,  non-profit  institutions,  and 
small  businesses  or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Maya  A.  Bernstein, 
(202)  395-3785. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  room 
5312, 14tii  and  Constitution  Avenue, 
NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Maria  Gonzalez,  OMB  Desk  Officer, 
room  10201,  New  Executive  Office 
Building,  Washington,  DC  20503. 


UMI 
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Dated:  Novembw  3. 1904. 
GvaMTacM. 

Depaitnwntal  Foans  aearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc  94-27717  Filed  11-6-94;  8:45  ami 
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COMIMTTEE  FOn  THE 
MPLEMEHTATION  OF  TEXTILE 
AQREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton.  Wool  and  Man-Made  Fibar 
Taxtlla  Products  and  Silk  Blend  and 
Othar  Vagetabia  Fibar  Apparel 
Produced  or  Manufactured  in  Sri  Lanka 

November  3, 1994. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(OTA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  OATE:November  10. 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande.  International  Trade 
Specialist,  OfHce  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  l>oards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854). 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  swing.  s{>ecial  shift  and  carryover. 
The  limits  for  Categories  334/634.  336/ 
636/836  and  342/642/642  are  being 
increased  an  additional  5  percent  for 
garments  made  from  locally-woven, 
handloomed  fabrics. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Taritf 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645. 
published  on  November  29. 1993).  Also 
see  59  FR  14152.  published  on  March 
25. 1994. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  bilateral 
agreement,  but  are  designed  to  assist 


only  in  the  implementation  of  certain  of 
its  provisions, 
lita  D.  Hayes. 

Chairman.  Conunittee  for  the  Implementation 
of  Textile  Agreements. 

CoouKHtM  fat  the  iBplMaenUtioa  af  Textile 


November  3. 1994. 
Commitaioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dsv  Commissioner:  This  directive 
■mends,  but  does  not  cancel,  the  directive 
issued  to  you  on  March  22. 1994,  by  the 
Chairman.  Committee  fior  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fibtr  textile  products  and  silk 
blend  and  other  vegetable  Tiber  apparel, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
January  1. 1994  and  extends  through  June  30. 
199S. 

Bflacttve  on  November  10, 1994,  you  are 
directed  to  amend  tlvs  directive  dated  March 
22. 1994  to  adjust  the  limiu  for  the  following 
categories,  as  provided  under  the  terms  of  the 
current  bilateral  agreement  between  the 
Governments  of  the  United  States  and  the 
Democratic  Socialist  Republic  of  Sri  Lanka: 


Category 

Adjusted  eighteen- 
montti  limit' 

237  

393,936  dozen 

331/631  

3.756,446  dozen  pairs. 

333/633 

40,766  dozen. 

334/634  ... 

876.806  dozen. 

335^35 

368,572  dozen. 

336/636«36  „     ...... 

634.244  dozen. 

338/339 _... 

1,675,325  dozea 

34(V640  

1,622.643  dozen  o( 

which  rwt  more  than 

649.058  dozen  shall 

t)e  in  Categories 

340-Y/640-Y2. 

341/641 

2.612.138  dozen  Of 

which  not  more  than 

1.741,425  dozen 

shall  be  In  Category 

341  and  not  more 

than  1.684.463 

dozen  shall  be  in 

Category  641. 

342/642^42  _ 

944,444  dozen. 

345/845  _ „.. 

234,047  dozen. 

347/348«47 

2.138,777  dozen. 

350/660 

156.363  dozen. 

351/651  

456.347  dozen. 

352/652  

1,676,882  dozea 

369-C/659-C» 

913,534  Idlograms. 

363  

8.644.419  numbers. 

369-0*          .. 

772,778  kHograme. 

369-S».„    

993,288  kilograms. 

435  

23.704  dozen. 

635 „ 

491 ,430  dozen. 

638«39«38  „... 

1.238.429  dozea 

644  

695.181  numbers. 

645^46 

149,554  dozen. 

647/648  .. 

1,359,274  dozen. 

840 

424.255  dozen 

^Category 
6205.205015. 
6205.20.2050 
640-Y:    only 
6205.30.2020, 
6206.30.2060. 

^Category 
6103.425025. 
6104.69.3010, 
6203.42.2010. 
6211.32.0010. 
6211.42.0010; 
numbers  6103.23.0(J55, 
6103.432025,    6103.49.2000, 


340-Y:     only    HTS     numbers 

6205.20.2020.    6205.20.2046. 

and   6205.20.2060;    Category 

HTS    numbers   6205.30.2010, 

6205.30.2050  and 

359-C:    only    HTS    numbers 

6103.49.3034,    6104.62.1020, 

6114.20.0048,    6114.20.0052, 

6203.42.2090,    6204.62.2010. 

6211.32.0025  and 

Category    659-C:    only    HTS 

6103.43.2020, 

6103.49.3038, 


6104.69.1000, 
6114.30.3054, 
6203.49.1010, 
6204.69.1010, 
6211.33.0017 


numbers 
and 

numtMT 


*  The  Umlts  have  not  been  adjusted  to  ac- 
count for  any  impods  exported  after  Oecember 
31.  1993. 


6104.63.1020,  6104.63.1030, 
6104.69.3014.  6114.30.3044. 
6203.43.2010,  6203.43.2090, 
6203.49.1090.  6204.63.1510, 
6210.10.4015.  6211.33.0010. 
and  621 1.43.0010. 

*  Category     369-0:     only     HTS 
6302.60.0010,  6302.91.0006 

6302.91.0045. 

sCategory     369-S:     only     HTS 
6307.10ilo65. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  aRiairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553{a)(l>. 

Sincerely, 

RiU  D.  Hayes. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  94-27719;  Filed  11-8-94;  8:45  am] 
BiUMO  cooE  Mio-oe-r 


E8tat)(i8hmant  and  Adjustment  of 
Import  Restraint  Limits  and 
Transshipment  Charges  for  Certain 
Cotton,  Wool.  Man-Made  Fiber,  Silk 
Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  In 
Indonesia 

November  3, 1994. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
and  adjusting  limits  and  charging 
imports. 

EFFECTIVE  DATE:  November  9, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Tallarico.  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-6704.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Executive  Order  11651  of  March 
3. 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C  1854). 


In  a  Memorandum  of  Understanding 
(MOU)  dated  September  23. 1994,  the 
Governments  of  the  United  States  and 
Indonesia  agreed  to  amend  and  extend 
their  current  Bilateral  Cotton.  Wool. 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of 
May  8, 1992.  The  agreement  is  extended 
through  December  31, 1995 — ^July  1, 
1994  through  December  31. 1994  and 
January  1. 1995  through  December  31, 
1995.  The  agreement  has  been  converted 
to  a  calendar  year  agreement.  Also, 
agreement  was  reached  to  charge  5.083 
dozen  to  Category  341  for  the  period 
July  1. 1994  through  December  31. 1994 
for  goods  improperly  eintered  into  the 
United  States. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
limits  for  the  July  1,  1994  through 
December  31, 1994  period.  The  Group  II 
Subgroup  includes  an  increase  for 
carryover.  The  limit  for  Category  433, 
within  the  subgroup,  includes  increases 
for  carryforward  and  special 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  58  FR  62645, 
published  on  November  29, 1993). 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  tc  implement  all 
of  the  provisions  of  the  MOU,  but  are 
designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Rita  D.  Hayes, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

November  3, 1994. 
Commissioner  of  Customs. 
Department  of  the  Treasun;  Washington,  DC 
20229. 

Dear  Commissioner.  This  directive  cancels 
and  supersedes  the  directive  issued  to  you  on 
June  27, 1994  by  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements.  That  directive  directed  you  to 
count  imports  of  certain  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  period  July  1, 1994 
through  June  30, 1995.  Import  charges 
already  made  to  these  categories  shall  be 
retained  and  applied  to  the  limits  established 
in  this  directive. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C  1854),  and  the  Arrangement  Regarding 
International  Trade  in  Textiles  done  at 
Geneva  on  December  20. 1973.  as  further 
extended  on  December  9. 1993;  pursuant  to 


the  Memorandum  of  Understanding  dated 
September  23. 1994  between  the 
Governments  of  the  United  States  and 
Indonesia;  and  in  accordance  with  the 
provisions  of  Executive  Order  11651  of 
March  3, 1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  November  9. 1994, 
entry  into  the  United  States  for  consumption 
and  withdrawal  £rom  warehouse  for 
consumption  of  cotton,  wool,  man-made 
fiber,  silk  blend  and  other  vegetable  fiber 
textiles  and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Indonesia  and  exported  during  the  six-month 
period  beginning  on  July  1, 1994  and 
extending  through  December  31. 1994,  in 
excess  of  the  following  levels  of  restraint: 


Category 

Six-month  restraint  NmK 

Levels  in  Group  1 

200 

325,000  kilograms. 

219  

3,610,234  square  me- 
ters. 

225  

2,528,100  square  me- 
ters. 

300/301  

1,544.950  kikigrams. 
6,550,732  square  me- 

313 .._ „... 

ters. 

314  

22.873,516  square  me- 
ters. 

315  -.... 

10.393,300  square  me- 

ters. 

317/617/326 

10.038,429  square  me- 

ters of  wtuch  not 

more  than  1 .483,287 

square  meters  shall 

be  In  Category  328. 

331/631  ..„ 

921 ,837  dozen  pairs. 

334/335 

84,474  dozea 

336/636  

235,956  dozea 

338/339 ^ 

456,182  dozea 

340/640  ...,..„ 

561.800  dozen. 

341  

337.896  dozen. 

342/642  ... 

140.450  dozea 

345  „ 

163,370  dozen 

61 7.980  dozen. 

350/650  

64,888  dozea 

351/651  

182,585  dozea 

359-C/659-C'  

533,710  kilograms. 

359-S/659-S2  

561.800  kitogranw. 

360 

500,000  numbers. 

361  

500,000  numtsers. 

369-S  3 

344.857  kitograms. 

443  

40,804  numbers. 

445/446  

27,342  dozea 

600  

375.000  kitograms. 

604-A* 

268,220  kikigrams. 

61 1  

2.382,199  square  me- 
ters. 

613/614/615  

9,522.510  square  me- 

ters. 

618 

2.247,200  square  me- 

ters. 

619/620  

3,483.160  square  me- 

ters. 

625/626/627/628/ 

10,658,304  square  me- 

629. 

ters. 

634/635  

112,360  dozea 

638/639 

584,272  dozea 

641  „ 

856.578  dozea 

643  

125,000  numbers. 

644 

175,000  numbers. 

645«46  

295.659  dozen. 

647/648 

1.224,873  dozen. 

669-PS 

500.000  kik>grams. 

Category 

Six-month  restraim  limit 

670-L« „„ 

500,000  kitograms. 

847 

154.760  dozea 

Group  II 

201.218,220. 

33,500,000  square  me- 

222-224. 226, 

ters  equivaier«. 

227.  229,  237, 

239.  330.  332. 

333.  349.  352- 

354,359-0''. 

362,363,369- 

0«,  400.  410. 

414,431,432, 

433.  434.  435. 

436.  438.  439, 

440.  442,  444. 

447.  448,  459. 

464.  465.  469. 

603.  604-O». 

606,607.621. 

622,  624.  630. 

632,  633,  649. 

652-664.659- 

0^0,665,  666. 

669-O'\670- 

0 '2,  831-836. 

838,  839.  840. 

842-846.850- 

852.  868  and 

. 

859,  as  a  group. 

Subgroup  in  Group 
II 

400,410,414, 

1,358.773  square  me- 

431.432,433. 

ters  equivalent. 

434.  435.  436. 

438.  439.  440, 

442.  444,  447, 

448.  459.  464. 

465  and  469. 

as  a  group. 

In  Group  II  sutv 

group 

433 

6.655  dozea 

447 

8.161  dozen. 

^Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.3034,  6104.62.1020. 
6104.69.3010,  6114.20.0048,  6114.20.0052. 
6203.42.2010,  6203.42.2090,  6204.622010. 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
6103.43.2020. 


numbers        61 03.23.0055, 
6103.43.2025,    6l  03.49.2000, 


6103.49.3038. 
6104.69.1000, 
6114.30.3054, 
6203.49.1010. 
6204.69.1010, 
6211.33.0017 


6104.63.1020.  6104.63.1030, 
6104.69.3014,  6114.30.3044, 
6203.43.2010,  6203.43.2090. 
6203.49.1090,  6204.63.1510. 
6210.10.4015.  6211.33.0010. 
and  621 1.43.0010. 

2  Category  359-S:  only  HTS  nunr*)ers 
6112.39.0010.  6112.49.0010,  6211.112010, 
6211.112020.  6211.12.3003  and 

6211.12.3005;  Category  659-S:  only  HTS 
numbers  61l2.3l.00l0.  6ii2.3i.0020. 
6112.41.0010.  6112.41.0020.  6ll2.41.0030. 
6112.41.0040.  6211.11.1010,  6211.11.1020. 
6211.12.1010  and  6211.12.1020. 

aCategofv     369-S:     only    HTS     number 


6307.10.2005. 

*  Category 
5509.32.0000. 

5  Category 
6305.31.0010. 
6305.39.0000. 

eCat< 
4202.12.1 


604-A:     only    HTS     number 

669-P:     only    HTS     numtjers 
6305.31.0020  and 

670-L;    only    HTS    numtjers 
4202.12.8070,    4202.92.3020. 


4202.92.3030  and  4202.92.9025. 


UMI 
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'Calnofy  aao-O:  al  HTS  numtera  except 
6103.42^2025.  6103.49.3034.  6104.62.10^ 
6104.e0.30ia  6114.204)048.  6114.20.0062. 
6203.42.201  a  6203.42.2090.  6204.62.2010. 
6211.32.0010.    6211.32.0025;    6211.42.0010 

fCrtMoor         3se-C):  6ii2.30i»ia 

611^40^010.  6211.11.2010,  6211.11.2020. 
6211.12J003  and  6211.12.3006  (Calaaory 
9S»S). 

•Caiagofv  36»-0:  al  HTS  numtera  mcaol 
6307.102006  (Calagofy  380-S). 

•CalaQory  604-0:  al  HTS  numbara  awapl 
5600.32.0000  (CalMOfy  604-A) 

*°Calagory  660-O:  al  HTS  numbers  aNoepi 
6103.23.0066,  6103.43.2020.  6103.43^62^. 
6103.48.2000.  6103.49.3036.  6104.63.1020, 
6104.63.1030.  6104.00.1000,  6104.60^014. 
6114.30J044.  6114.30.3064.  6203.43.2010, 
6203.43.2000.  6203.49.1010.  6203.40.1090. 
6204.63.15ia  62O4.e6.10ia  62iai0.4015, 
6211.33.00ia  6211J3.0017,  6211.43.0010 
fCateoory  660-C):  61 1 2.31 .001 0, 

6l12.3l.002a  6112.41.0010.  6112.41.0020, 
6112.41.0030.  6112.41.0040,  6211.11.1010. 
6211.11.1020.  6211.12.1010  and 

6211.12.1020  (Category  659-^). 

**  Category  669-0:  a«  HTS  nurrbers  except 
6306.31 .001 6.  6306.31.0020  and 

6305.39.0000  (Category  669-P). 

^'Category  670-0:  al  HTS  nurnbers  except 
4202.12.8030.  4202.12.8070.  4202.92.3020. 
4202.92J030  and  4202.92.9025  (Category 
670-L). 

Imports  charged  to  theae  category  liinlta  for 
the  period  July  1. 1993  through  )uoe  30. 1994 
shall  be  charged  against  thos«  levels  of 
restraint  to  the  extent  of  any  unfilled 
belancee.  In  the  event  the  limiu  established 
for  that  period  have  been  exhausted  by 
previous  entries,  such  goods  shall  be  subject 
to  the  levels  set  forth  in  this  directive. 

The  limits  set  forth  above  are  subject  to 
adjustment  in  the  fut\ire  pursuant  to  the 
provisions  of  the  Bilateral  Cotton,  Wool, 
Man-Made  Fiber.  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Agreement  of  May  8. 
1992  and  the  MOU  dated  September  23. 1994 
between  the  GovemmenU  of  the  United 
Statee  and  Indonesia. 

You  are  directed  to  charge  5.083  dozen  to 
the  July  1. 1994  through  December  31. 1994 
period  for  Category  341. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  (or  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Conaalttaa  ior  the  Implementation  of 
Textile  Affmnaaaa  hae  determined  that 
these  actions  fall  within  the  foreign  affsirs 
exception  of  the  rulemaking  provisions  of  S 
U.S.C  553(a)(1). 


Siocacely. 

Riu  D.  Hayes. 

Chairman.  Committaeforthelmpleinmtation 
0/  Textile  A^eeanents. 

(FR  Doc.  94-27720:  Filed  11-8-94;  8:45  am) 


CONSUMER  PRODUCT  SAFETY 


(CP8C  Dockal  No.  tO-COOOS] 

Concord  Entarprtoes,  Inc.,  a 
Corpocatton;  ProvMonai  AcceptMW* 
of  a  Saqiament  Agr— mant  and  Order 

AQENCV:  Consumer  Product  Salety 
Commission. 

action:  Provisional  Acceptance  of  a 
Settlemant  Agreement  under  the 
Consimier  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Regiater  in  accordance  with  the 
terms  of  16  CFR  1118.20  (e)-{h). 
Published  below  is  a  provisionally- 
accepted  Settlement  Agreement  with 
Concord  Enterprises,  Inc.,  a  corporation. 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  November 
25,  1994. 

ADDRESSES:  Persons  wishing  to 
comment  on  tliis  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  95-C0003,  Office  of  the 
Secretary.  Consimier  Product  Safety 
Commission,  Washington,  DC  20207. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Earl  A.  Gershenow,  Trial  Attorney, 
Office  of  C^ompliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0626. 

SUPPt.EMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 


Dated  November  3, 1994. 
Sadye  E.  Oima. 

Secretary. 

Sattwiuaut  Afrennent 

1.  Concord  Enterprises,  Inc. 
(hweinafter  "Concord"),  a  corporation, 
enters  into  this  Settlement  Agreement 
and  Order  (hereinafter  "Settlement 
Agreement")  with  the  staff  of  the 
Consumer  Product  Safety  Commission, 
and  agrees  to  the  entry  of  the  Order 
described  herein.  The  purpose  of  the 
Settlement  Agreement  is  to  settle  the 
staffs  allegations  that  Concord 
knowingly  caused  the  introduction  into 
interstate  commerce  of  certain  banned 
hazardous  toys,  in  violation  of  section 
4(a)  of  the  Federal  Hazardous 
Substances  Act,  IS  U.S.C  1263(a). 

/.  Jurisdiction 

2.  The  Commission  has  jurisdiction 
over  Concord  and  the  subject  matter  of 
this  Settlement  Agreement  pursuant  to 
section  30(a)  of  the  Consumer  Product 
Safety  Act  (hereinafter  "CPSA"),  15 
U.S.C  2079(a),  and  sections  2(0(1)(D), 
4(a),  and  5(c)  of  the  Federal  Hazardous 
Substances  Act  (hereinafter  "^SA"), 
15  U.S.C  1261(f)(1)(D).  1263(a),  and 
1264(c). 

n.  The  Parties 

3.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission, 
an  independent  regulatory  commission 
of  the  United  States  established 
pursuant  to  section  4  of  the  CPSA,  15 
U.S.C  2053. 

4.  Concord  is  a  corporation  organized 
and  existing  imder  the  laws  of  the  State 
of  Cahfomia,  with  its  principal 
corporate  offices  located  at  2957  E.  46th 
Street,  Los'Angeles,  California  90058. 
Concord  is  a  wholesaler  of  general  and 
non-durable  merchandise,  including 
toys. 

in.  Allegations  of  the  Staff 

A.  Toys 

5.  On  five  occasions  between  June  27. 
1991.  and  December  17. 1991.  Concord 
caused  the  introduction  into  interstate 
commerce  of  7  kinds  of  toys  (107.040 
imits)  intended  for  use  by  children 
under  three  years  of  age,  which  are 
identified  and  descritwd  below: 


SampieNc. 


P-860-7237. 
M-667-2964 
P-867-7604  . 
P-867-7606  . 
P-867-7716 


Product 

Baby  Angela  ....„..._ 

3'^iaoa  Dos  .»MM.....«.....M..«.MM» 

PlBsSc  Del 

Plastic  Wind  Up  Famiy  Car  ..„. 
Soft  vmyi  Animal  In  F>lastic  Box 


Emrydata 


6/27/91 

7/20/91 

10/31/91 

10/31/91 

11/11/91 


Expt/Mfg 


LAA  Company. 
L&A  Company. 
LAAComiiany. 
L&A  Company. 
Mantey  Toys. 


Samptehk). 

Product 

Entry  date 

Expt/M(g 

P-860-7238 

Baby  &  Bear 

12/17/91 
12/17/91 

Sunlight  Industries, 
prises. 

P-860-7236 

Two  Do«s  In  Plastic  Vinyl  .„, . 

6.  The  toys  identified  in  paragraph  5 
above  are  subject  to,  but  failed  to 
comply  with,  the  Commission's  Small 
Parts  Regulation.  16  CFR  part  1501,  in 
that,  when  tested  under  the  "use  and 
abuse"  test  methods  specified  in  16  CFR 
1500.51  and  1500.52,  (a)  one  or  more 
parts  of  each  tested  toy  separated;  and 
(b)  one  or  more  of  the  separated  parts 
from  each  of  the  tested  toys  fit 
completely  within  the  test  cylinder,  as 
set  forth  in  16  CFR  1501.4. 

7.  Because  separated  parts  fit 
completely  within  the  test  cylinder  as 
described  in  paragraph  6  above,  each  of 
the  toys  identified  in  paragraph  5 
presents  a  "mechanical  hazard"  within 
the  meaning  of  section  2(s)  of  the  FHSA, 
15  U.S.C.  1261(s)  (choking,  aspiration 
and/or  ingestion  of  small  parts). 

8.  Each  of  the  toys  identified  in 
paragraph  5  above  is  a  "hazardous 
substance"  pursuant  to  section  2(f)(1)(D) 
of  the  FHSA.  15  U.S.C.  1261(f)(1)(D). 

9.  Each  of  the  toys  identified  in 
paragraph  5  above  is  a  "banned 
hazardous  substance"  pursuant  to  (a) 
section  2(q}(l){A)  of  the  FHSA.  15 
U.S.C.  1261(g)(1)(A)  (any  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance):  and  (b)  16  CFR 
1500.18(a)(9). 

B.  Baby  Rattles 

»  10.  On  November  21. 1990.  Concord 
caused  the  introduction  into  interstate 
commerce  of  4,320  units  of  a  baby  rattle. 
"Set  of  Two  Assorted  Baby  Rattles" 
("Rattle"),  purchased  from  Manley  Toys 
(Sample  No.  M-867-2411). 

11.  When  tested  imder  the  methods 
and  procedures  prescribed  in  16  CFR 
1500.51,  the  Rattle  entered  and 
penetrated  the  full  depth  of  the  cavity 
of  the  test  fixture  specified  in  16  CFR 
1510.4. 

12.  Pursuant  ta  16  CFR  1500.18(a)(15), 
the  Rattle  presents  a  "mechanical 
hazard"  (i.e..  choking,  aspiration,  and/or 
ingestion  of  small  parts)  within  the 
meaning  of  section  2(s)  of  the  FHSA.  15 
U.S.C  1261(s)  because  it  failed  to 
comply  with  16  CFR  1510.4. 

13.  The  Rattle  is  a  "hazardous 
substance"  pursuant  to  section  2(n(l)(D) 
of  the  FHSA,  15  U.S.C.  1261(f)(1)(D), 
because  it  is  a  toy  or  other  article 
intended  for  use  by  children  which 
presents  a  "mechanical  hazard"  under 
16  CFR  1500.18(a)(15). 


14.  The  Rattle  is  a  "banned  hazardous 
substance"  pursuant  to  section 
2(q){l)(A)  of  the  FHSA.  15  U.S.C. 
1261(q)(l)(A).  because  it  is  a  toy  or  other 
article  intended  for  use  by  children 
which  bears  or  contains  a  hazardous 
substance. 

15.  The  introduction  into  interstate 
commerce  of  the  aforesaid  banned 
hazardous  Rattle  is  a  violation  of  section 
4(a)  of  the  FHSA.  15  U.S.C.  1263(a).  for 
which  a  civil  penalty  may  be  imposed 
pursuant  to  section  5(c)  of  the  FHSA.  15 
U.S.C  1264(c). 

rv.  Response  of  Concord 

16.  Concord  denies  the  allegations  of 
the  staff  set  forth  in  paragraphs  5 
through  15  above  that  it  has  knowingly 
caused  the  introduction  into  commerce 
of  the  aforesaid  banned  hazardous  toys 
or  rattles,  or  that  it  has  violated  the 
FHSA  as  alleged  by  the  staff. 

V.  Agreement  of  the  Parties 

17.  The  Consumer  Product  Safety 
Commission  has  jurisdiction  over 
Concord  and  the  subject  matter  of  this 
Settlement  Agreement  imder  the 
following  acts:  Consimier  Product  Safety 
Act,  15  U.S.C.  2051  et  seq.,  and  the 
Federal  Hazardous  Substances  Act,  15 
U.S.C.  1261  et  seq. 

18.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 
Agreement  and  issuance  of  the  Final 
Order,  Concord  agrees  to  pay  to  the 
Commission  a  civil  penalty  in  the 
amount  of  SDCTY  THOUSAND  AND  00/ 
100  DOLLARS  ($60,000.00).  in  three  (3) 
payments  of  TWENTY  THOUSAND 
AND  00/100  ($20,000.00)  each.  The  first 
payment  shall  be  due  vdthin  twenty  (20) 
days  after  service  of  the  Final  Order  of 
the  Commission  accepting  the 
Agreement,  hereinafter,  the 
"anniversary  date."  The  second 
payment  shall  be  made  within  one  year 
of  the  anniversary  date,  and  the  third 
payment  shall  be  made  within  two  years 
of  the  anniversary  date.  Payment  of  the 
full  amount  of  the  civil  penalty  shall 
settle  fully  the  staffs  allegations  set 
forth  in  paragraphs  5  through  15  above 
that  Concord  violated  the  FHSA.  Upon 
the  failure  by  Concord  to  make  a 
payment  or  upon  the  making  of  a  late 
payment  by  Concord  (a)  the  entire 
amount  of  the  civil  penalty  shall  be  due 
and  payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  of  interest 


under  the  provisions  of  28  U.S.C. 
1961(a)  and  (b). 

19.  The  Commission  does  not  make 
any  determination  that  Concord 
knowingly  violated  the  FHSA.  The 
Commission  and  Concord  agree  that  this 
Agreement  is  entered  into  for  the 
purposes  of  settlement  only. 

20.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Concord  knowingly,  voluntarily 
and  completely,  waives  any  rights  it 
may  have  in  this  matter  (1)  to  an 
administrative  or  judicial  hearing,  (2)  to 
judicial  review  or  other  challenge  or 
contest  of  the  vahdity  of  the 
Commission's  actions.  (3)  to  a 
determination  by  the  Commission  as  to 
whether  Concord  failed  to  comply  with 
the  FHSA  as  aforesaid,  and  (4)  to  a 
settlement  of  findings  of  fact  and 
conclusions  of  law. 

21.  For  purposes  of  section  6(b)  of  the 
CPSA.  15  U.S.C.  2055(b),  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued;  and,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  the  Order. 

22.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  by  the 
Commission,  this  Settlement  Agreement 
and  the  Provisional  Order  shall  be 
placed  on  the  pubfic  record  and  shall  be 
published  in  the  Federal  Register  in 
accordance  with  the  procedures  set 
forth  in  16  CFR  1118.20(e)-{h).  If  the 
Commission  does  not  receive  any 
written  request  not  to  accept  the 
Settlement  Agreement  within  15  days, 
the  Settlement  Agreement  shall  be 
deemed  finally  accepted  and  the  Final 
Order  shall  be  deemed  issued  on  the 
16th  day  after  the  date  the  Settlement 
Agreement  is  published  in  the  Federal 
Register. 

23.  The  parties  further  agree  that  the 
Commission  shall  issue  the  attached 
Order  incorporated  herein  by  reference: 
and  that  a  violation  of  the  Order  shall 
subject  Concord  to  appropriate  legal 
action. 

24.  No  agreement,  understanding, 
representation,  or  interpretation  not 
contained  in  this  Settlement  Agreement 
may  be  used  to  vary  or  to  contradict  its 
terms. 

25.  The  provisions  of  the  Settlement 
Agreement  and  Final  Order  shall  apply 
to  Concord  and  each  of  its  successors 
and  assigns. 

Dated:  May  10, 1994. 


UMI 
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Raspondaat  Coacord  Entmptimn.  Inc. 
Haald  Shayan. 

Fretidgnt,  Coacord  EnterphtM,  Inc..  2957  E 
46th  Stimt.LiMAngBlm.  CA  90058. 

Commission  Stall 

David  Schmeltzar, 

Assistant  Emcutiva  Dinctor,  Office  of 

Compliance  and  Enforcement 

EricLStoaa. 

Acting  Director.  Division  of  Administrative 

Litigation.  Office  of  Compliance  and 

EnforcemenL 

Dated:  May  13. 1994  by: 
Eari  A.  Garahanow, 

Thai  Attorney.  Division  of  Administrative 
Litigation.  Office  of  Compliance  and 
Enforcement 

Datad  May  31. 1994  by: 
niliT  rill  J  anil 
Trial  Attorney.  Otvition  of  Administrative 
Litigation,  Office  of  Compliance  and 
Enforcement. 

Order 

UpoD  consideration  of  the  Settlement 
Agreement  entered  into  between 
respondent  Concord  Enterprises,  Inc..  a 
corporation,  and  the  staff  of  the 
Consumer  Product  Safety  Commission; 
and  the  Commission  having  jurisdiction 
over  the  subject  matter  and  Concord 
Enterprises.  Inc:  and  it  appearing  that 
the  Settlement  Agreement  and  Order  is 
in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  and  Order  be  and  hereby  is 
accepted,  as  indicated  below;  and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement  Agreement 
and  Order,  Concord  Enterprises,  Inc. 
shall  pay  to  the  Commission  a  civil 
penalty  in  the  amount  of  SIXTY 
THOUSAND-FIVE  AND  00/100 
DOLLARS  ($60,000.00)  in  three  (3) 
payments  of  TWENTY  THOUSAND 
AND  00/100  DOLLARS  ($20,000.00) 
each.  The  first  payment  shall  be  due 
within  twenty  (20)  days  after  service  of 
the  Final  Order  of  the  Commissioo 
accepting  the  Settlement  Agreement, 
hereinafter,  the  "anniversary  date."  The 
second  payment  shall  be  made  within 
one  year  of  the  anniversary  date,  and  the 
third  payment  shall  be  made  within  two 
years  of  the  anniversary  date.  Payment 
of  the  full  amount  of  the  civil  penalty 
shall  settle  fully  the  staffs  allegations 
set  forth  in  paragraphs  5  through  15  of 
the  Settlement  Agreement  and  Order 
that  Concord  Enterprises.  Inc.  violated 
the  FHSA.  Upon  the  failure  by  Concord 
to  make  a  payment  or  upon  the  making 
of  a  late  payment  by  Concord  (a)  the 
entire  amount  of  the  civil  penalty  shall 
be  due  and  payable,  and  (b)  interest  on 
the  outstanoing  balance  shall  accrue 
and  be  paid  at  the  federal  legal  rate  of 


interest  under  the  provisions  of  28 
U.S.C  1961  (a)  and  (b). 

Provisionally  accepted  and  ~ 

Provisional  Order  issued  on  the  3rd  day 
of  November.  1094. 

By  Order  of  the  Commission 
Sadye  E  Dunn. 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  94-27M1  FUed  11-6-94;  8:45  am) 


DEPARTMEHT  OF  ENERGY 

F«dwal  EiMrgy  R«guMofy 
Coinini  H  ton 

[DoclMt  No.  RP»4-164-00q 

TrunMbw  Gas  Co.;  Complianc*  Filing 

Nowmbor  3. 1994. 

Take  notice  that  on  October  31, 1994. 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  a  filing  in  compliance 
with  the  Commission's  Letter  Order 
dated  October  14. 1994  in  Docket  No. 
RP94-164-004. 

Tnmkline  states  that  this  filing 
contains  the  required  reconciliation  and 
workpapers  in  accordance  with  the 
directives  of  the  above-mentioned  order. 

Trunkline  requests  that  the 
Commiscioo  grant  such  waivers  as  may 
be  necessary  for  the  acceptance  of  this 
filing  as  being  in  compliance  with  the 
Commission's  Letter  Order  dated 
October  14, 1994  in  Do(±et  No.  RP94- 
164-004. 

Tnmkline  further  states  that  copies  of 
the  filing  are  being  served  on  all  parties 
to  this  proceeding  and  applicable  state 
regulatory  agencies. 

Any  jperson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  Practice  and  Procedure  18  CFR 
385.211.  All  such  protests  should  be 
filed  on  or  before  November  10. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lim*«adA.Walna.)r.. 
Acting  Secretary. 

IFR  Doc  94-27708  Piled  11-8-94;  8:45  am] 
■UMO  OOM  snr-ai-M 


[Docket  Na  RPtS-34-OIXq 

Tran«eofitifwntal  Gas  Pip*  Una  Corp.; 
Tanff  rlHitQ 

November  3. 1994. 

Take  notice  that  on  November  1. 
1994,  Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
certain  revised  tariff  sheets  to  its  FEKC 
Gas  Tariff.  Third  Revised  Volume  No,  1 
listed  in  Appendix  A  thereto.  The 
proposed  effective  date  of  such  tariff 
sheets  is  December  1. 1994. 

TGPL  states  that  the  instant  filing  is 
for  the  limited  purpose  of  revising 
TGPL's  Rate  Schedule  FT  reservation 
rates  and  Rates  Schedule  ESS 
(Eminence  Storage  Service)  demand  and 
capacity  charges  in  order  to  provide  for 
the  recovery  of  certain  costs  attributable 
to  expansion  of  TGPL's  Eminence 
Storage  Field.  The  revision  to  the  Rate 
Schedule  FT  reservation  charges  will 
necessarily  resiUt  in  revisions  to  charges 
under  Rate  Schedules  FT-R.  FTN.  FTN- 
R.  and  FT-G;  similarly,  the  revisions  to 
the  Rate  Schedule  ESS-R  charges. 
Moreover,  the  reservation  rate  surcharge 
applicable  to  Incremental  Leidy  Line 
Aiinual  Firm  Transportation  service  and 
the  Niagara  Import  Project — System 
Expansion  which  have  been  assigned 
and  converted  from  Section  7(c)  to 
service  under  part  284  have  been 
reduced  in  order  to  offset  the  increase 
in  the  Rate  Schedule  FT  reservation  rate 
such  that  the  total  reservation  rate  for 
such  service  remains  unchanged. 

TGPL  states  that  copies  of  the  instant 
filing  are  being  mailed  to  customers. 
State  Commissions  and  other  interested  ^ 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E.,  Washington. 
D.C  20426.  in  accordance  with 
§§  385.214  and  385.211  Of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  Mrith  the  Commission  and  are 
available  for  ptiblic  inspection  in  the 
Public  Referraoe  Room. 
Lin«irood  A.  Walaaa,  Jr., 
Acting  Secrekuy. 

[PR  Doc  94-27707  Filed  ll-«-94;  6:45  am] 
MJJNQ  COM  cnr-oi-M 


pocket  No.  TllMfr-2-20-«00I 

Algonquin  Gas  Transmission  Co.; 
Notice  of  Proposed  Ctianges  in  FERC 
Gas  Tariff 

November  3, 1994. 

Take  notice  that  on  November  1, 
1994,  Algonquin  Gas  Transmission 
Company  (Algonquin)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Volume  No.  1.  the 
following  revised  tariff  sheet,  effiective 
November  16, 1994: 

Fourth  Revised  Sheet  No.  40 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  reflect  changes  in  its 
requireuient  to  retain  gas  in-kind  in 
compensation  for  the  quantities  of 
company  use  gas  used  to  provide 
service  to  Algonquin's  customers. 

Algonquin  further  states  that  copies  of 
this  filing  were  mailed  to  all  affected 
customers  of  Algonquin  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Stieel,  NE.  Washington. 
DC  20426,  in  accordance  with  18  CFR 
Sections  385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
10, 1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  94-27706  Filed  11-8-94;  8:45  am] 

BtLUNG  CODE  STIT-OI-M 


[Docket  No.  RP95-32-00(q 

NorAm  Gas  Transmission  Co.;  Notice 
of  Filing 

November  3. 1994.  • 

Take  notice  that  on  November  1. 
1994,  NorAm  Gas  Transmission 
Company  (NGT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff  the  following 
tariff  sheets,  to  become  effective 
December  1, 1994: 

Third  Revised  Volume  No.  1 
Second  Revised  Sheet  No.  131 
Fourth  Revised  Volume  No.  1 
Ist  Rev  Original  Sheet  Na  233 
Original  Sheet  No.  233A 


NGT  states  that  these  revised  tariff 
sheets  modify  the  provisions  of  NGT's 
compressor  hiel  assessment  and 
retention  percentage,  to  provide  that  for 
transactions  that  provide  an  operational 
benefit  to  NGT  or  that  do  not  entail  the 
use  of  NGT's  compressors  or 
consumption  of  fuel  in  other  gas 
handling  equipment  on  NGT's  system, 
NGT  may  determine  that  the  compressor 
fuel  assessment  or  retention  percentage 
should  include  only  company  usied  gas 
and  gas  lost  or  otherwise  accounted  for. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  SUeet,  NE.,  Washington, 
DC  20426,  in  accordance  with  Rules  214 
and  211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.214 
and  385.211).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwrood  A.  Watson,  Jr.. 
Acting  Secretary. 
[PR  Doc.  94-27705  Filed  ll-S-94;  8:45  am) 

BtLUNQ  COOC  1717-01-M 


[Docket  No.  RP95-33-000] 

Williston  Basin  Interstate  f>ipeline  Co.; 
Notice  of  Tariff  Revisions 

November  3, 1994. 

Take  notice  that  on  November  1, 
1994,  Williston  Basin  Interstate  Pij»line 
Company  (Williston  Basin),  tendered  for 
filing  revised  tariff  sheets  to  Second 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff. 

Williston  Basin  states  that  the  revised 
tariff  sheets  are  designed  to  implement 
procedures  to  allow  each  Shipper  the 
opportunity  to  trade  and/or  transfer 
telemetered  imbalances  below  a 
specified  tolerance  level  (four  percent) 
and  non-telemetered  imbalances 
between  Service  Agreements  and/or 
Shippers  on  Williston  Basin's  system  to 
the  extent  such  imbalances  originated 
under  the  same  Rate  Schedule,  prior  to 
the  imbalance  cash-out  procedures  as 
more  fully  detailed  in  Williston  Basin's 
FERC  Gas  Tariff. 

Williston  Basin  respectfully  requests 
that  the  tariff  sheets  be  made  effective 
December  1. 1994. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20246,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  10, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc  94-27712  Filed  ll-*-94;  8:45  am] 

BILUNG  coos  (717-01-11 


[Docket  No.  CP9S-45-000I 

Williston  Basin  Interstate  Pipeline  Co.; 
Notice  of  Application 

November  3, 1994. 

Take  notice  that  on  November  1 , 
1994,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  Suite  300, 
200  North  Third  Street.  Bismarck,  North 
Dakota  58501,  filed  in  Docket  No.  CP95- 
45-000  an  appUcation  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act  for 
authorization  to  amend  the 
authorization  in  Docket  No.  CP91- 
1897-000  *  by  deleting  a  receipt  point 
and  reassigning  the  natural  gas  volumes 
delivered  to  the  receipt  point  for 
Northern  States  Power  Company,  (NSP). 
all  as  more  fully  set  forth  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection. 

Williston  Basin  proposes  to  delete  the 
West  Short  Pine  Hills-Mainline  receipt 
point  in  Harding  County,  South  Dakota 
from  its  FERC  Rate  Schedule  X-13  for 
service  to  NSP  and  to  reassign  those 
quantities  to  the  Lignite  Plant  receipt 
point  in  Burke  County,  North  Dakota,  to 
its  FERC  Rate  Schedule  X-13  for  NSP. 
The  affected  quantities  of  250 
dekatherms  for  each  of  the  two  periods 
from  April-October  and  from 
November-March  at  the  West  Short 
Pine  Hills  point  would  be  reassigned  to 
the  Lignite  point  during  the  same 
months. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
November  14, 1994,  file  with  the 


>  58  FERC  161.344  (1992). 


UMI 
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Fedwal  Eoergy  Regulatory  Commission. 
WasUi^on,  D.C.  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  tlia  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  l>ecome  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pitfsuant  to 
the  authority  contained  in  and  subject  to 
the  furisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  ivithin  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certiTicate  is  required  by  the  public 
convenience  and  jecessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commiscion  on  its  own  motion 
believes  that  a  formal  hearing  is 
reauired.  furtlier  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for.  iinlaes  otherwise  advised,  it  will  be 
unnaoaaaery  for  WiUiston  Basin  to 
appear  or  be  represented  at  the  hearing. 
liawood  A.  WateMi.  |r.. 
Acting  Sacrakay. 
|FR  Doc  M-27711  Filed  11-8-94:  8:45  am] 


{Docket  No.  RPafr-177-124] 

Texas  Eastern  Transmission  Corp.; 
Notlcs  of  Refund  Report 


NownlMr  3. 1994 

Take  notice  that  on  October  27, 1994, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  pursuant  to  Article  VI  of 
the  final  and  non-appealable  Stipulation 
and  Agreement  filed  January  31, 1994  in 
Docket  No.  RP85-177-119,  et  al..  and 
approved  by  FERC  Orders  dated  May 
12, 1994  >  and  July  13. 1994.'  filed  its 
report  of  refunds. 

Texas  Eastern  states  that  the  refund 
report  documents  the  information 

to  support.Texas  Eastern's 


■  T«M*  EMtani  Corp..  67  FERC  1 67.170  (1994). 
'  TaxM  EMtarn  TrantmiMkm  Corp..  66  FERC  1 
61.062(1994). 


refund  of  approximately  $84  million 
(inclusive  of  principal  and  interest  as  of 
December  1. 1994)  representing 
amoimts  received  from  its  customers  of 
Gas  Supply  Realignment.  Contract 
Assignment  Program,  and  Account  No. 
191  costs  provided  for  in  Article  IH  of 
the  Settlement.  Texas  Eastern  states  that 
it  is  also  refunding  all  payments 
received  (inclusive  of  bodi  principal 
and  interest)  under  Rate  Schedules  CD- 
1.  GD-2.  DCQ.  GS,  ACQ.  SGS.  and  SCQ 
of  Contrast  Assignment  Program  costs  as 
a  result  of  Docket  No.  RP93-122  and 
Docket  No.  RP94-16. 

Texas  Eastern  also  states  that 
Philadelphia  Gas  Works'  (PGW) 
continued  pursuant  to  its  position  in 
certain  proceedings  amounts  to  a  breach 
of  the  settlement,  and  therefore,  Texas 
Eastern  is  placing  refunds  due  PGW  into 
an  escrow  account,  until  PGW  comes 
into  compliance. 

Texas  Eastern  states  that  a  copy  of  the 
refund  report  summary  together  with  a 
list  of  terminated  dockets  has  been  sent 
to  each  of  Texas  Eastern's  affected 
customers  as  well  as  the  detailed 
calculations  for  such  customers  refund. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  Street,  NE., 
Washington.  DC  20426,  in  accordance 
with  Rule  211  of  the  Commission's 
Rules  of  I^ractice  and  Procedure  16  CFR 
385.211.  All  stich  protests  should  be 
filed  on  or  before  November  25, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwead  A.  Watsoo,  |r.. 
Acting  Secretary. 
(FR  Doc  94-27709  Filed  11-8-94;  8:45  am) 

BMjjNa  ooM  9m-*^-m 

[DodMt  Na  ER94-1530-000I 

AcMM  Power  Marketing,  Inc.;  Issuance 
of  Order 

October  28. 1994. 

On  July  15, 1994  and  August  15, 1994. 
Acme  Power  Marketing,  Inc.  (ACME) 
submitted  for  filing  a  rate  scheduled 
under  which  ACME  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  ACME  also 
requested  waiver  of  various  Commission 
regulations.  In  particular,  ACME 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  ACME. 


On  October  18, 1994,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  ACME  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  N.E..  Washington. 
D.C.  20426,  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Prt)cedure  (18  CFR 
385.211  and  385.214). 

Absent  a  request  fbr  hearing  within 
this  period,  ACME  is  authorind  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  anofther  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purpoaes  of  the  appUcant,  and 
compatible  with  the  public  interests, 
and  is  reasonably  necessary  or 
appropriate  for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  ACME's  issuances  of 
securities  or  assumptions  of  liabiUty. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is 
November  17, 1994. 

Copies  of  the  full  text  of  the  order  are 
available  from  the  Commission's  Public 
Reference  Branch,  Room  3308.  941 
North  Capitol  Street,  N.E.  Washington, 
D.C  20426. 
Lote  D.  CaaiwU, 
Secretary. 
(FR  Doa  94-27715  Filed  11-8-94;  8:45  ami 
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[Docket  No.  MTSS-S-OOq 

Iroquois  Qas  Transmission  System, 
LP.;  Notica  of  Proposed  Changes  In 
FERC  Qas  Tariff 

November  3, 1994. 

Take  notice  that  on  November  1, 
1994.  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  follovdng 
revised  tariff  sheets: 

Second  Revised  Sheet  No.  17 
Second  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  51 
First  Revised  Sheet  No.  55 
First  Revised  Sheet  Na  88 


First  Revised  Sheet  No.  89 
First  Revised  Sheet  No.  90 
Second  Revised  Sheet  No.  118 
First  Revised  Sheet  No.  119 

The  piroposed  effective  date  of  the  above 
tariff  sheets  is  November  1, 1994. 

Iroquois  states  that  the  purpose  of  its 
filing  is  to  conform  Iroquois'  FERC  Gas 
Tariff  to  recent  regulatory  changes 
promulgated  by  the  Commission  in 
Order  Nos.  566  and  566-A,  including 
specifically:  (1)  The  removal  of  certain 
tariff  provisions  no  longer  required  by 
Section  250.16(b)  of  the  Commission's 
regulations;  (2)  removal  of  tariff 
languages  requiring  the  posting  of  non- 
affiliate  discounts  on  Iroquois' 
electronic  bulletin  board  (EBB);  (3) 
elimination  of  certain  information  items 
no  longer  required  to  be  included  in 
requests  for  service;  and  (4)  revision  of 
information  required  to  be  posted  on 
Iroquois'  EBB  concerning  discounts  to 
mariceting  affiliates  and  contract  data 
relevant  to  the  allocation  of  capacity  to 
marketing  affiliates.  In  addition. 
Iroquois  is  updating  its  list  of  marketing 
affiliates  to  reflect  the  Commission's 
determinations  in  previous  orders  that 
the  marketing  affiliates  of  certain  of 
Iroquois'  partnere  do  not  qualify  as 
marketing  affiliates  of  Iroquois  pursuant 
to  Section  161.2  of  the  Commission's 
regulations,  and  to  reflect  certain  other 
corporate  changes. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customera  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  10, 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  pfulies  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  94-27713  Filed  11-8-94;  8:45  am] 
BiLUNO  oooc  srir-oi-M 


[Docket  Na  TM95-3-29-000] 

Trwiscontinental  Gas  Pipe  Una  Corp.; 
Proposed  Changes  in  FERC  Gas  Tariff 

November  3, 1994. 

Take  notice  that  on  October  31, 1994, 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL)  tendered  for  filing 
as  part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1 ,  filing  certain 
revised  tariff  sheets,  which  tariff  sheets 
are  enumerated  in  Appendix  A  attached 
to  the  filing. 

TGPL  states  that  the  purpose  of  the 
instant  filing  is  to  track  rate  changes 
attributable  to: 

(1)  Transportation  services  purchased 
from  National  Fuel  Gas  Supply 
Corporation  (National  Fuel)  under  its 
Rate  Schedule  X-42  the  costs  of  which 
are  included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
LSS, 

(2)  TransjKirtation  services  purchased 
from  National  Fuel  under  its  Rate 
Schedule  X-54  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  imder  TGPL's  Rate  Schedule 
SS-2, 

(3)  Storage  services  purchased  from 
Texas  Eastern  Transmission  Corporation 
(TETCO)  under  its  Rate  Schedule  X-28 
the  costs  of  which  are  included  in  the 
rates  and  charges  payable  under  TGPL's 
Rate  Schedule  S-2, 

(4)  Transportation  services  purchased 
fit)m  National  Fuel  under  its  Rate 
Schedule  X-58  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Niagara  Import 
Point  Project — System  Expansion 
(NIPP-SE), 

(5)  Transportation  services  purchased 
from  Texas  Gas  Transmission 
Corporation  (Texas  Gas)  under  its  Rate 
Schedule  FT  the  costs  of  which  are 
included  in  the  rates  and  charges 
payable  under  TGPL's  Rate  Schedule 
FT-NT.  and 

(6)  Transportation  services  purchased 
from  CNG  "Transmission  Corporation 
(CNG)  under  its  Rate  Schedule  X-74  the 
costs  of  which  are  included  in  the  rates 
and  charges  payable  under  TGPL's  Rate 
Schedule  FT-NT.  This  tracking  filing  is 
being  made  pursuant  to  Section  4  of 
TGPL's  Rate  Schedule  LSS,  Section  4  of 
TGPL's  Rate  Schedule  SS-:2,  Section  26 
of  the  General  Terms  and  Conditions, 
Section  8.01  (i)  of  TGPL's  NIPP-SE  Rate 
Schedules  X-314,  X-315,  X-316,  X-318 
and  X-324  and  Section  4  of  TGPL's  Rate 
Schedule  FT-NT. 

TGPL  states  that  Appendices  B 
through  F  attached  to  the  filing  contain 
explanations  of  the  rate  changes  and 
details  regarding  the  computation  of  the 
revised  LSS.  SS-2.  S-2,  NIPP-SE  and 
FT-NT  rates,  respectively. 


TGPL  states  that  copies  of  the  filing 
are  being  mailed  to  each  of  its  LSS,  SS- 
2.  S-2.  NIPP-SE  and  FT-NT  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington. 
DC  20426,  in  accordance  with 
§§385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  November  10. 1994. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubUc  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  94-27714  Filed  11-8-94;  8:45  am) 

BILLMG  COOE  e717-01-M 


[Project  No.  1494-038.  -051,  -059; 
Oklahoma] 

Grand  Rh^er  Dam  Autt>orfty;  Notice  of 
Availability  of  Environmental 
Assessment 

Novemt>er  3, 1994. 

In  accordance  with  the  National 
Environmental  PoUcy  Act  of  1969  and 
the  Federal  Enei^  Regulatory 
Commission's  regulations,  18  CFR  Part 
380  (Order  No.  486,  52  F.R.  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
reviewed  three  appfications  for  non- 
project  use  of  project  lands  for  the 
Pensacola  Hydroelectric  Project. 
Application  number  1  proposes 
excavating  4,000  cubic  yards  of  material 
from  the  bottom  of  Grand  Lake  O'  The 
Cherokees,  in  Delaware  County, 
Oklahoma,  for  the  purpose  of  raising  a 
private  property  to  the  757-foot 
elevation.  Application  number  2 
proposes  excavating  a  750-foot-long, 
150-foot-wide  area  to  735  feet  mean  sea 
level,  for  the  purpose  of  providing  boat 
access  from  a  protected  cove  in  Elk 
River  area  of  Grand  Lake  O'  The 
Cherokees,  in  Delaware  County, 
Oklahoma.  Application  number  3 
proposes  to  excavate  989.87  feet  of 
shoreline,  containing  approximately 
12,000  cubic  yards  of  material,  for  the 
purpose  of  providing  boat  access  to  the 
Ketchum  Cove  area  of  Grand  Lake  O' 
The  Cherokees,  in  Delaware  Coimty, 
Oklahoma.  The  staff  prepared  an 
Environmental  Assessment  (EA)  for  the 
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three  proposals.  In  the  EA,  staff 
concludes  that  approval  of  these  non- 
project  uses  of  project  lands  would  not 
constitute  a  major  federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308,  of  the  Commission's 
offices  at  941  North  Capitol  Street.  N.E., 
Washington.  D.C  20426. 
Uawood  A.  WatMMi.  )r.. 
Acting  Secretary. 

IFR  Doc.  94-27710  Filed  1  \-»-94;  8:45  am) 
nuMQ  ooei  «n7-oi-«i 

(Prolwrt  Noe.  2216-^)28.  et  aL] 

Hydroelactric  Applications  [Power 
Authortty  of  the  State  of  New  York,  et 
ai.];  Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

1  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  2216-028. 
c:  Dated  Filed:  May  26. 1994. 

d.  Applicant:  Power  Authority  of  the 
State  of  New  York. 

e.  Name  of  Project:  Niagara  Power 
Project. 

f.  Location:  The  project  is  located  on 
the  Niagara  river  in  the  Towns  of 
Lewiston  and  Niagara.  Niagara  County, 
New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §  791(a)-B25(r). 

h.  Applicant  Contact:  Power 
Authority  of  the  State  of  New  York, 
Charles  M.  Pratt,  General  Counsel.  1633 
Broadway,  New  York,  NY  10019,  (212) 
468-6751. 

i.  FERC  Contact:  David  T.  Tran.  Civil 
Engineer.  (202)  219-2674. 

j.  Comment  Date:  December  IS,  1994. 

k.  Description  of  Proposed  Action: 
The  Power  Authority  of  the  State  of 
New  York,  licensee  for  the  Niagara 
Power  Project,  proposes  to  remove  the 
Lewiston  Pump-Generating  Plant 
(LPGP)  expansion  from  the  project 
license.  The  LPGP  expansion  consists  of 
a  new  intake/outlet  structure  at  the 
Lewiston  Reservoir,  two  new  22-foot- 
diameter  steel  and  concrete  power 
tunnels,  a  new  powerhouse  containing 
two  30  MW  pump-turbine  unils.  a  new 
tailrace  channel,  and  a  new  l,5nO'foot 
long,  230-kW  transmission  line 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl . 
and  D2. 

2  a.  Type  of  Application  Amendment 
to  Project  Design. 

b.  Project  No:  10228-007 


c  Date  Filed:  October  14.  1994. 

d.  Applicant:  Cannelton  Hydroelectric 
Project.  L.P. 

e.  Name  of  Project:  Cannelton. 

f.  Location:  On  the  existing  United 
States  Army  Corps  of  Engineers' 
Cannelton  Locks  and  Dam  on  the  Ohio 
River  in  Hancock  County,  Kentucky. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §791(a)-825(r). 

h.  Applicant  Contact:  James  B.  Price, 
President,  Cannelton  Hydro  Project, 
L.P.,  120  Calumet  Court.  Aiken,  SC 
29803,  (803)  642-2749. 

i.  FERC  Contact:  Mohamad  Fayyad, 
(202)  219-2665. 

i.  Comment  Date:  December  15,  1994. 

k.  Description  of  Amendment: 
Licensee  proposes  the  following  design 
changes:  (1)  histalling  240  bulb-type 
generating  units  rated  at  330  kW  each, 
instead  of  the  licensed  three  26,670-kW 
large  units,  and  (2)  extending  the 
project's  transmission  line  about  8.3 
miles.  The  change  in  project  design 
eliminates  the  need  for  a  powerhouse, 
where  the  smaller  units  would  be  fitted 
in  modules  in  the  gate  bays  of  the 
existing  dam;  each  module  will  contain 
30  units  in  two  horizontal  rows  of  15 
units.  The  proposed  transmission  line 
alignment  will  be  along  an  existing 
utiUty  line  to  the  point  of 
interconnection  with  LG&E's  Cloverport 
substation.  This  proposed  alignment 
would  require  the  clearing  of  about  52 
acres  of  woods. 

I.  This  notice  also  consists  of  the 
foUouring  standard  paragraphs:  B,  Cl. 
andD2. 

3  a.  Type  of  Application:  Amendment 
of  License. 

b.  Project  No.:  10934-003. 

c.  Dated  Filed:  August  23.  1994. 

d.  Applicant:  William  B.  Ruger,  Jr. 

e.  Name  of  Project:  Sugar  River  II. 

f.  Location:  Sugar  River,  Sullivan 
County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S  C  S  791(a>-825(r). 

h.  Applicant  Contact:  John  R.  Asp,  33 
Roosevelt  Drive,  Suite  404,  Derby,  CT 
06418,(203)732-3525. 

i.  FERC  Contact:  David  T.  Tran  (202) 
219-2674. 

L Comment  Date:  December  12, 1994. 
Description  of  Amendment:  To 
shorten  the  bypass  reach  of  river  by  650 
feet  by  relocating  the  proposed  dam  in 
a  downstream  direction  and  substituting 
an  open  canal  with  a  seven-foot- 
diameler  buried  steel  penstock. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 
and  D2 

4  a.  Type  of  Application:  Small 
Conduit  Exemption. 

b.  Project  No.:  11459-001  (Note: 
Duplicate  notices  nf  this  application 


were  issued  on  October  21. 1994  and 
October  31,  1994.) 

c.  Date  filed:  March  18. 1994. 

d.  Applicant:  Washington  County 
Water  Conservancy  District. 

e.  Name  of  Project:  Quail  Creek  No.  2 
Hydroelectric  Facility. 

L  Location:  On  the  existing  Quail 
Creek  irrigation  and  water  supply 
project  on  the  Virgin  River  and  Quail 
Creek  in  Washington  County,  Utah. 
Section  36,  Township  41  South,  Range 
14  West,  Salt  Lake  Base  and  Meridian. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  use  §§  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Morgan  S. 
Jensen.  Planning  and  Environmental 
Coordinator,  Washington  County,  Water 
Conservancy  District,  136  North  100 
East,  Suite  1.  St.  George,  UT  84770, 
(801)  673-3617. 

i.  FERC  Contact:  James  Himter,  (202) 
219-2839. 

L Comment  Date:  December  23, 1994. 
Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  a 
new  pipeline  connecting  to  the  existing 
Quail  Creek  Reservoir  supply  pi{>eline; 
(2)  a  40-foot-wide,  85-foot-long 
powerhouse  containing  two  generating 
units  rated  at  1.8  MW  and  producing  an 
average  annual  output  of  3.08  GWH;  (3) 
a  tailrace  discharging  flows  to  Stratton 
Regulating  pond;  and  (4)  a  new  outlet 
from  the  regulating  pond  returning 
flows  to  the  Virgin  River  at  the  same 
point  as  the  existing  Quail  Creek 
Reservoir  outlet. 

1.  P\irpose  of  Project:  Energy  produced 
would  be  sold  to  Dixie/  Escalante  Rural 
Electric  Association  and  the  City  of 
Hurricane. 

m.  This  notice  also  consists  of  the 
foUoMdng  standard  paragraphs:  A2,  A9. 
B.  and  D4. 

Standard  Paragraphs 

A2.  Development  Application — Any 
qualified  applicant  desiring  to  file  a 
competing  application  must  submit  to 
the  Commission,  on  or  before  the 
specified  deadline  date  for  the 
particular  application,  a  competing 
development  application,  or  a  notice  of 
intent  to  file  such  an  application. 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  development  application  no 
later  than  120  days  after  the  specified 
deadline  date  for  the  particular 
application.  Applications  for 
preliminary  permits  will  not  be 
accepted  in  response  to  this  notice. 

A9.  Notice  ot  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  imequivocal  statement  of 
intent  to  submit,  if  stich  an  application 


may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
apphcation  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  apphcant(s)  named  in  this 
public  notice. 

B.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 

Erotests.  or  motions  to  intervene  must 
a  received  on  or  before  the  specified 
comment  date  for  the  particxilar 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  hear  in 
all  capital  letters  the  tide 
•COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  apphcation  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  niunber  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Conmiission.  825 
North  Capitol  Street.  N.E..  Washington. 
D.C  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  A^ncy  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  conunents  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directiy 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presimied  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 

D4.  Filing  and  Service  of  Responsive 
Dooiments — The  application  is  ready 
for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
section  4.34(b)  of  the  regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108.  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
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issuance  date  of  this  notice  (December 
30, 1994  for  Project  No.  11459-001).  All 
reply  comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice  (February  13. 1995  for 
Project  No.  11459-001). 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Conmiission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  v^th  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST".  "MOTION 
TO  INTERVENE".  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPUCATION,"  "COMPETING 
APPUCATION,"  "COMMENTS," 
"REPLY  COMMENTS," 
"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS."  or 
"PRESCRIPTIONS;"  (2)  set  forth  in  the 
heading  the  name  of  the  appUcant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
nimiber  of  the  person  protesting  or 
intervening;  and  (4)  otherwise  comply 
with  the  requirements  of  18  CFR 
385.2001  through  385.2005.  All 
comments,  recommendations,  terms  and 
conditions  or  prescriptions  must  set 
forth  their  evidentiary  basis  and 
otherwise  comply  with  the  requirements 
of  18  CFR  4.34(b).  Agencies  may  obtain 
copies  of  the  application  directiy  from 
the  applicant.  Any  of  these  docimients 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  required  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  825  North  Capitol  Street. 
N.E..  Washington.  D.C.  20426.  An 
additional  copy  must  be  sent  to 
Director.  Division  of  Project  Review. 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Room  1027.  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application.  A  copy  of 
all  other  filings  in  reference  to  this 
application  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  in 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b)  and 
385.2010. 

Dated:  November  3, 1994,  Washington.  DC 
Lois  0.  Cashell, 
Secretary. 

[FR  Doc  94-277M  Filed  11-6-94;  8:45  am) 
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ENVIRONMENTAL  PnOTECTION 
AGENCY 

[FRL-«101-1] 

Agenqf  Information  Coliaction 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  (PRA)  (44 
U.S.C  3501  et  seq.).  this  notice 
announces  the  Office  of  Management 
and  Budget's  (OMB)  responses  to 
Agency  PRA  clearance  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740. 

SUPPI.EMENTARY  INFORMATION: 

OMB  Responses  to  Agency  PRA 
Qeerance  Requests 

OMB  Approvals 

EPA  ICR  No.  1721.01.  Subpoenas 
Served  to  U.S.  Parent  Companies  with 
FaciUties  in  the  Vicinity  of  Mexicaii; 
was  approved  09/20/94;  OMB  No.  2070- 
0140;  expires  03/30/95. 

EPA  ICR  No.  1287.04;  Operations  and 
Maintenance  (D&M),  Biosolids  Use 
(BiosoUds),  Storm  Water  Management 
(SW).  and  Combined  Sewer  Overflow 
(CSO)  Management  Awards  Nominees 
under  EPA's  Wastewater  Excellence 
Awards  Program;  was  approved  10/07/ 
94;  OMB  No.  2040-0101;  expires  10/31/ 
97. 

EPA  ICR  No.  1711.01;  Information 
Collection  Request  for  Customer 
Satisfaction  Surveys;  was  approved  10/ 
13/94;  OMB  No.  2090-0019;  expires  10/ 
31/97. 

EPA  ICR  No.  1676.01;  Clean  Air  Act 
Tribal  Authority;  was  approved  10/04/ 
94;  OMB  No.  2060-0306;  expires  10/31/ 
97. 

EPA  ICR  No.  1714.01;  Mandatory 
Patent  Licenses  under  Section  308  of  the 
Clean  Air  Act  (CAA);  was  approved  10/ 
03/94;  OMB  No.  2060-0307;  expires  10/ 
31/97. 

EPA  ICR  No.  0370.12;  Underground 
Injection  Control  Program  FaciUty  and 
Well  Inventory  Information;  was 
approved  09/30/94;  OMB  No.  2040- 
0042;  expires  03/31/95. 

EPA  ICR  No.  1718.01;  Regulations  of 
Fuels  and  Fuel  Additives,  Fuel  Quality 
Regulations  for  Highway  Diesel  Fuel 
Sold  in  1993  and  Later  Calendar  Years 
(Interim  Fintd  Rule);  was  approved  10/ 
03/94;  OMB  No.  2060-0308;  expires  10/ 
31/97. 

OMB  Disapproval 

EPA  ICR  No.  0270.33;  Disinfectants 
and  Disinfection  By-Products  Rule;  was 
disapproved  09/30/94. 
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Dated:  Novembar  3. 1M4. 
Paul  Lapabjr. 

Dlnctor.  Regulatory  itonagunent  Division. 
(FR  Doc  94-27685  Filed  ll-S-94;  8:45  am] 
■ajJNQ  COM  ( 


FEDERAL  RESERVE  SYSTEM 

FCNB  Corp.,  •!  al.;  Formations  of; 
Acquisitions  by;  and  Mergers  of  Banic 
Holding  Companiss 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and 
S  225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  s  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  request  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  2. 1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian,  Jr.,  Senior 
Vice  President)  701  East  Byrd  Street, 
Richmond.  Virginia  23261: 

1.  FCNB  Corp.,  Frederick.  Maryland; 
to  merge  with  ENB  Financial 
Corporation,  Elkridge,  Maryland,  and 
thereby  indirectly  acquire  Elkridge 
National  Bank.  Elkridge,  Maryland. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street.  Chicago,  Illinois 
60690: 

1.  Prairie  Financial  Corporation, 
Bridgeview.  Illinois;  to  bcKcome  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Prairie 
Bank  and  Trust  Company,  Bridgeview, 
Illinois. 

C  Federal  Reserre  Bank  of  St  Loais 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St  Lx>uis.  Missouri  63166: 


1.  Bamtville  Corporation,  Barretville, 
Tennessee;  to  become  a  l>ank  holding 
company  by  acquiring  39.4  percent  of 
the  voting  shares  of  Sommerville  Bank 
and  Trust  Company,  Somerville. 
Tennessee. 

D.  Federal  Reserve  Bank  of  Kansas 
Qty  (John  E.  Yoike,  Senior  Vice 
President)  925  Grand  Avenue,  Kansas 
aty.  Missouri  64198: 

].  Bancook  Corporation.  Cook. 
Nebreska;  to  acquire  98  percent  of  the 
voting  shares  of  The  First  National  Bank 
of  Sununerfield,  Summerfield,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3. 1994. 
lenniibr  J.  Joluson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  94-27726  Filed  11-0-94: 8:45  am] 
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Bantsrra  Corp.;  Acquisition  of 
Company  Engaged  in  Permissibis 
Nonbanking  Activities 

The  organization  listed  in  this  notice 
has  applied  under  $  225.23(a)(2)  or  (f)  of 
the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 
1843(c)(8))  and  §  225.21(a)  of  Regulatory 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulatory  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  .party 


commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  receiveid  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  23, 
1994. 

A.  Federal  Reserve  Bank  of  St  Louis 
(Randall  C  Sumner,  Vice  President)  411 
Locust  Street,  St  Louis,  Missouri  63166: 

1.  Banterra  Corp.,  Eldorado,  Illinois; 
to  acquire,  through  its  subsidiary, 
Eldorado,  Illinois,  and  indirectly 
acquire  Banterra  Insurance  Services, 
Inc..  the  assets  of  Ron  Clark  Insurance. 
Inc.,  and  thereby  engage  in  general 
insurance  agency  activities  in  Eldorado. 
Illinois,  and  five  other  Illinois  towns 
with  poptilations  of  less  than  5,000,  in 
which  Banterra  Corp.,  or  a  subsidiary 
thereof  has  a  lending  office,  pursuant  to 
§  225.25(b)(8)(iii)(A)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  3, 1994. 

JenaifiBr,  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doa  94-27725  Filed  ll-»-94: 8:45  am] 
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FEDERAL  TRADE  COIMIMISSION 

Policy  Statement  With  Request  for 
Public  Comment  Regarding  Duration 
of  Competition  Orders  and  Request  for 
Public  Comment  Regarding  Duration 
of  Consumer  Protection  Oniers 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Extension  of  time  for  filing 
conmients. 

summary:  The  Federal  Trade 
Commission  ("Commission")  has 
requested  public  comments  on  a  polic>' 
statement  regarding  duration  of 
competition  orders,  and  also  has 
requested  public  comments  as  to  the 
duration  of  consumer  protection  orders. 
59  FR  45286  (September  1, 1994). 
DATES:  Written  comments  will  be 
accepted  until  December  5, 1994. 

ADDRESSES:  Comments  should  be 
directed  to:  Secretary,  Federal  Trade 
Commission,  Room  H-159,  6th  and 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 
As  to  competition  orders.  Daniel  P. 
Ducore,  Assistant  Director  for 
Compliance  (202)  326-2526.  As  to 
consumer  protection  orders.  Dean  C. 
Graybill.  Associate  Director  for 
Enforcement  (202)  326-3284.  As  to  all 
mattere,  Donald  S.  Clark.  Secretary  (202) 
326-2514. 


SUPPLEMENTARY  INFORMATION:  On 
September  1. 1994,  the  Commission 
published  a  request  for  comments  on  a 
policy  statement  made  effective  July  22. 
1994.  with  regard  to  the  dvuation  of 
competition  (antitrust)  ordera.  Under 
the  policy  statement,  the  Commission 
will  presimie  that  core  injimctive 
provisions  in  future  competition  orders 
should  terminate  automatically  (or 
"sunset")  after  twenty  years.  TTie 
Commission  will  also  presimie  that  all 
supplemental  provisions  to  future 
competition  orders  should  sunset  after 
no  more  than  ten  years.  In  addition,  the 
statement  articulates  the  Commission's 
policy  determination  to  apply,  in  the 
context  of  petitions  to  reopen  and 
modify  existing  administrative  orders 
(16  CFR  2.51)  a  rebuttable  presumption 
that  the  public  interest  warrants 
terminating  orders  that  have  been  in 
force  more  than  twenty  years.  Although 
these  policies  are  already  in  effect,  the 
Commission  is  soliciting  comment  fit)m 
interested  persons.  The  Commission  is 
also  soliciting  comment  on  adopting 
policies  affecting  the  duration  of 
administrative  and  court  orders  entered 
in  consumer  protection  matters. 

The  comment  period  was  scheduled 
to  close  on  November  4. 1994.  However, 
the  American  Association  of  Retired 
Persons  requested  an  extension  of  time 
to  file  comments.  Staff  has  received  oral 
communications  from  several  other 
interested  persons  expressing  concern 
about  meeting  the  original  deadline  for 
filing  comments.  In  its  discretion,  the 
Commission  hereby  extends  the 
comment  period  until  December  5, 
1994. 

Authority:  15  U.S.C.  41-58. 

By  direction  of  the  Commission. 
Donald  S.  Qark, 
Secretary. 
IFR  Doc.  94-27687  Filed  11-8-94;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Altered  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notification  of  altered  system  of 
records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Office  of  the  Secretary  (OS)  is 
publishing  a  notice  of  altered  system  of 
records.  The  purpose  of  the  alteration  is 
to  add  a  new  routine  use  to  51  Office  of 


the  Secretary  Privacy  Act  systems  of 
records. 

DATES:  OS  invites  interested  parties  to 
submit  comments  on  the  proposed 
routine  use  on  or  before  December  9. 
1994.  OS  has  sent  a  Report  of  Altered 
System  of  Records  to  the  Congress  and 
to  the  Office  of  Management  and  Budget 
(OMB)  on  November  2. 1994.  The  new 
routine  use  will  be  effective  40  days 
after  the  date  of  publication  unless  OS 
receives  comments  that  would  result  in 
a  contrary  determination. 
ADDRESSES:  Please  submit  comments  to:  ^ 
HHS  Privacy  Act  Officer.  Room  645-F. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 

Comments  received  will  be  available 
for  inspection  at  this  same  address  from 
8:30  a.m.  to  4  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
HHS  Privacy  Act  Officer  at  the  address 
listed  above.  (Telephone:  202-690- 
7453;  not  a  toll  free  number.) 

SUPPLEMENTARY  INFORMATION:  OS  is 
proposing  to  add  a  new  routine  use  to 
51  Office  of  the  Secretary  Privacy  Act 
systems  of  records  listed  below.  This 
routine  use  will  permit  the  disclosure  of 
information  from  these  systems  to 
certain  individuals  working  in  various 
OS  offices  but  who  do  not  have  the 
status  of  agency  employees  and,  in 
many  instances,  do  not  receive  pay  for 
their  work.  Examples  of  such  categories 
of  non-employee  workers  are: 
Individuals  working  under  a  personal 

services  contract. 
Student  volunteers  engaged  under  5 

U.S.C.  3511. 
Job  Corps  enrollees  engaged  imder  the 

Job  Training  Partnership  Act. 
Older  American  Community  Service 

Employment  Act  enrollees. 

Some  OS  offices  that  use  these  non- 
employee  workers  may  wish  to  have 
them  perform  functions  that  require 
access  to  records  in  Privacy  Act  systems 
of  records.  Therefore  we  have  decided 
to  promulgate  a  new  routine  use  rather 
than  rely  on  subsection  (b)(1)  of  the 
Privacy  Act.  which  authorizes  access  to 
officers  and  employees  of  the  agency 
who  need  the  records  in  the 
performance  of  their  duties. 

The  records  will  continue  to  be 
adequately  protected,  since  the 
individuals  to  whom  the  information 
will  be  disclosed  work  imdcr  the 
supervision  of  agency  employees.  They 
must  observe  the  same  safeguards  that 
agency  employees  do  in  the 
maintenance  of  Privacy  Act  records. 

The  proposed  new  routine  use  is 
compatible  with  the  data  collection, 
since  the  disclosures  are  being  made  for 


the  very  purpose  for  which  the 
information  was  collected,  i.e.,  to  carry 
out  the  particular  agency  or  program 
function  for  which  the  specific  system 
of  records  was  established. 

Dated:  November  2, 1994. 
AvisLaVeUe. 
Assistant  Secretary  for  Public  Affairs. 

Altered  Systems 

09-90-0001    Telephone  Director/Locator 

System,  HHS/OS/ASMB 
09-90-0002    Investigatory  Material 

Compiled  for  Security  and  Suitability 

Purposes,  HHS/OS/OIG 
09-90-0003    Criminal  Investigative  Files  of 

the  Inspector  General  HHS/OS/OIG 
09-90-0005    Safety  Management 

Information  System,  HHS/OS/ASMB 
09-90-0006    Applicants  for  Employment 

Records,  HHS/OS/ASPER 
09-90-0007    Complaints  and  Inquiries 

Records.  HHS/OS/ASPER 
09-90-0008    Conflict  of  Interest  Records. 

HHS/OS/ASPER 
09-90-0009    Discrimination  Complaint 

Records,  HHS/OS/ASPER 
09-90-0010    Employee  Assistance  Program 

Records.  HHS/OS/ASPER 
09-90-0011    Employee  Appraisal  Program 

Records,  HHS/OS/ASPER 
09-90-0012    Executive  Development 

Records.  HHS/OS/ASPER 
09-90-0013    Federal  Employees 

Occupational  Health  Program  Records, 

HHS/OS/ASPER 
09-90-0014    Grievances  Filed  Under  Part 

771  of  5  CFR,  HHS/OS/ASPER 
09-90-0015    Grievance  Records  Filed  Under 

Procedures  Established  by  Labor- 
Management  Negotiations,  HHS/OS/ 

ASPER 
09-90-0016    HHS  Motor  Vehicle  Operator 

Records,  HHS/OS/ASPER 
09-90-0017    Pay,  Leave,  and  Attendance 

Records,  HHS/OS/ASPER 
09-90-0018    Personnel  Records  in 

Operating  Offices,  HHS/OS/ASPER 
09-90-0019    Special  Employment  Program 

Records,  HHS/OS/ASPER 
09-90-0020    Suitability  for  Employment 

Records,  HHS/OS/ASPER 
09-90-0021    Training  Management 

Information  System.  HHS/OS/ASPER 
09-90-0022    Volunteer  EEO  Support 

Personnel  Records,  HHS/OS/ASPER 
09-90-0023    Departmental  Parking  Control 

Policy  and  Records  Systems.  HHS/OS/ 

ASMB 
09-90-0024    Financial  Transactions  of  HHS 

Accounting  and  Finance  Offices,  HHS/ 

OS/ASMB 
09-90-0025    Central  Registry  of  Individuals 

Doing  Business  with  HHS,  HHS/OS/ 

ASMB 
09-90-0027    Congressional  Correspondence 

Unit,  HHS/OS/ASL 
09-9O-O028    Biographies  and  Photographs 

of  HHS  Officials,  HHS/OS/ ASPA 
09-9O-0036    Employee  Suggestion  Program 

*  Records,  HHS/OS/ASPER 
09-90-0037    Secretariat's  Correspondence 

Control  System,  HHS/OS/ES 
09-90-0038    Secretary's  Official  Files,  HHS/ 

OS/ES 
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09-W-0041    GoHuiner  Mailing  List.  HHSy 

OS/OCA 
00  Q»  om    CoosuBwr  Complaint 

Coamfamifiocm  Syaiam.  HHS/OS/OCA 
0»-gO-0049    DefMitmeatal  AppaaU  Bovd 

Case  and  Appeal  Records.  HHS/OS/DAB 
09-90-0050    Case  Infonnation  Management 

System.  HHS/OS/tXX 
09-00-0101    Health  Care  Pro-am 

Violations,  HHS/OS/OIG 
09-90-0051    Complaint  Files  and  Log.  HHS/ 

OS^OCX 
09-90-0058    Freedom  of  Infonnation  Case 

File  and  Cuiiaapuudance  Cbntro)  Log, 

HHS/OS/ASFA 
09-90-0059    Federal  Advisory  Committee 

Merabership  Files.  HHS/OS/ASFCR 
09-90-0062    Administrative  Claims.  HHS/ 

OS/OGC 
09-90-0004    Litigation  Files.  Administrative 

ComplaiBts.  and  Adverse  Pbisonnel 

AcUons.  HHS/OS/OGC 
09-90-O065    Conflict  of  Interest— Standards 

of  Conduct  Records.  HHS/OS/OGC 
09-90-0066    OGC  Attorney  Applicant  Files, 

HHS/OS/OGC 
09-90-0068    Federal  Private  Relief 

Legislation.  HHS/OS/OGC 
09-90-0069    Unfair  Labor  Practice  Records, 

HHS/OS/ASPER 
09-90-0072    Coapaasioanl  GranU 

Notification  Unit  HHS/OS/ASL 
09-90-0079    Weliare  Fraud  Detection  File. 

HHS/OS/OiG 
09-90-0080    The  Secretary's  Advisoty 

Committee  Candidate  Files.  UHS/OS/ES 
09-90-0083    Jobs  OpportuBitiaB  and  Basic 

Skills  BvahiatioQ  Data  System  (JOBS). 

HHSyOS/ASPE 
09-90-0088    National  Long-Term  Care 

Channeling  DemoostBtioii.  HHS/OS/ 

ASPE 
09-80-0085    Management  Information 

System  EfBciency  Reporter  (MISER) 

HHS/OS/ ASPBl 
09-90-0100    Civil  and  Administrative 

Investigative  Files  of  the  Inspector 

GeasnL  HHS/OS/OIG 
09-90-0101    Hsahh  Care  Program 

VioUtions.  HHS/OSA)IG 
09-9O-O19O    Research  and  Demonstratioo 

Data  System.  HHS/ACF/OCSE 

The  foUowing  routijM  use  should  be 
added  as  the  U^  routine  use  in  all 
systenw  listed  above: 


RoHtine  Uses  of  Records  Maintained  in 
the  Sjrafeni,  Incindfaig  Categories  of 
Users  and  the  Purposes  of  Such  Use 

Records  may  be  disclosed  to  student 
voluntews.  individuals  working  under  a 
personal  services  contract,  and  other 
individuals  perfonning  functions  for  the 
Department  but  technically  not  having 
the  stattjs  of  agency  empk^ees.  if  they 
need  access  to  the  records  in  order  to 
perfonn  their  assigned  agency  functions. 

(PR  Doc  94-27702  Filed  11-8-94;  8:45  am) 
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Fooo  sno  DniQ  Administration 

John  Di  Copsnos;  PrapoMl  to 
OpportwAy  for  a  HMrtng 

AOEMCV:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUftMAfir:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
issue  an  order  permanently  debarring 
Mr.  John  D.  COpanos  tmder  the  Fedenn 
Food,  Drug,  and  Cosmetic  Act  (the  act). 
Once  debarred,  Mr.  COpanos  woidd  be 
prohibited  from  providing  services  in 
any  capacity  to  a  person  mat  has  an 
approved  or  pending  drug  product 
application.  FDA  bases  this  proposal  on 
a  finding  that  Mr.  Copanos  was 
convicted  of  a  felony  under  Federal  krw 
for  condnct  relating  to  the  regulaticm  of 
a  drug  product  under  the  act.  This 
notice  also  offers  Mr.  Copanos  an 
opportunity  for  a  Iwiiiig  on  the 
proposaL  The  agency  is  isming  this 
notice  in  the  Federal  B agister  because 
all  other  appropriate  means  of  service  of 
the  notice  upon  Mr.  Copanos  have 
proven  inalbctive. 

DATES:  Written  requests  for  a  hearing  by 
Decen^wr  9. 19M;  infonnation  in 
support  of  the  hearing  request  due  by 
January  9, 1995. 

ADDRESSES:  Sulnnit  written  requests  for 
a  hearing  and  supporting  information  to 
the  Dockets  Maugement  Brancb  (HFA- 
305),  Food  and  Drug  Administration. 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTMER  INFORMATION  CONTACT: 
Megan  L.  Foster,  Center  for  Drag 
Evaluation  and  Research  (HFD-366). 
Food  and  Drug  Administration.  7500 
Standish  PL,  Rodiville.  MD  20855, 301- 
594-2041. 
SUPPLEMOrrARY  INFORMATION: 

I.  Conduct  Related  to  Conviction 

On  ^k>vember  13, 1989,  Mr.  Copanos 
agreed  to  pleed  guihy  to  one  count  of 
distributing  misbranded  drugs  with 
intent  to  de&aud  and  misleed,  a  Federal 
felony  offense  under  21  U.S.C.  331(a) 
and  333(a)(2)  (formerly  333(b)),  and  one 
count  of  manufacturing  aduItMated 
drugs  with  intent  to  defraud  and 
mislead,  a  Fedmal  fekmy  offense  under 
21  U.S.C  331(k)  and  333(a)(2).  On 
February  16. 1990,  the  United  States 
District  Cowt  for  the  ENstrict  of 
Maryland  accepted  Mr.  Copanos'  plea  of 
guilty  and  ratered  judgment  against  him 
for  one  count  of  distributing  misbranded 
drugs  with  intent  to  defraud  and 
mislead.  The  underlying  facts 


supporting  diese  felony  convictians  are 
as  follows: 

Mr.  Cc^ienos  is  and  was.  at  the  time 
of  Us  criminal  actions,  the  owner  and 
president  of  John  D.  Copanos  aitd  Sons, 
Inc.,  and  Kanasco,  Ltd.,  both  companies 
located  at  a  common  faolity  in 
Baltimore,  MD.  He  was  directly 
responsible  for  the  manufacturing, 
packaging,  and  shipping  of  his  firms' 
drug  products  for  consumption  by  the 
puUic.  Inherent  in  these  responsibilities 
was  the  duty  t^  ensure  that  a  drug  was 
mannfictiired  in  conformance  with  the 
current  good  manufacturing  practice 
(CGMP)  regulatioDS.  induing,  but  not 
limited  to,  the  duty  to  ensure  that 
accurate  manufacturing  and  testing 
records  were  apt  ind  ^at  the 
components  of  the  driigs  were  (nue, 
safe,  and  nnaduheratedl 

An  investigation,  condticted  prior  to 
Mr.  C(^;>anos'  coovicttoQ.  revealed  that 
he  engaged  in  ntunerous  illegal  and 
fraudulent  acts.  In  April  1989,  the  U.S. 
Attorney  for  the  District  of  Maryland 
filed  a  20-couBt  indictmoit  against  him. 
his  firms,  and  3  empk>yees  of  his  fimu. 
In  hkyvember  1989,  he  agreed  to  plead 
guilty  to  two  cotmts  of  this  indictment 

The  first  count  revealed  that  Mr. 
Copanos,  along  with  other  employees  of 
his  firms,  distributed  a  drug  for  puUic 
use  that  was  misbraiMied  in  that  its 
labeling  failed  to  bear  adequate 
directions  for  use  because  its  labeling 
failed  to  warn  of  the  ^pnseace  of 
phenylalanine,  a  component  of 
aspartame.  In  fact.  Mr.  Copanoa  could 
not  accurately  describe  the  conditions 
for  use  because  he  had  not  conducted 
adequate  testing  to  determine  the  effect 
of  aspartame  on  the  stability,  potency, 
and  effectiveness  of  this  drug.  This  drug 
was  also  misbranded  because  its 
labeling  was  misleading  in  that  it  failed 
to  reveal  the  presence  and  amount  of 
phenylalanine,  infonnation  that  is 
pertinent  to  the  treatment  of  dxildren 
afflicted  with  phenylketonuria,  who 
could  suBet  irreversible  mental 
retaniation  if  tbey  ingested  too  much 
phenylalanine. 

The  second  count  for  which  Mr. 
Copanos  was  charged  also  revealed  his 
disregard  for  CGMP  by  his  intentional 
failure  to  prepare  and  maintain  batch 
production  and  control  records  in  order 
to  disguise  the  adulteration  of  several  of 
his  products.  Specifically,  Mr.  Copanos 
failed  to  pr^>are  and  maintain  results  of 
laboratory  tests  concerning  the  sterility 
of  his  injectable  drug  products  which 
tests  showed  that  the  product  samples 
tested  were  contaminated  with  bacteria. 

n.  FDA's  Finding 

Section  306(aX2)(B)  of  the  act  (21 
U.S.C.  335a(a)(2)(B)  requires  debarment 


of  an  individual  if  FDA  finds  that  the 
individual  has  been  convicted  of  a 
felony  under  Federal  law  for  conduct 
relating  to  the  regulation  of  any  drug 
product.  Mr.  Copanos'  felony 
convictions  for  distributing  misbranded 
drugs  and  for  manufacturing  adulterated 
drugs  are  both  related  to  the  regulation 
of  a  drug  product  in  that  the  convictions 
themselves  are  felony  drug-related 
convictions  under  the  act.  The  illegal 
acts  leading  to  the  convictions  are  direct 
violations  of  the  primary  legislation  (the 
act)  regulating  diitgs.  In  ad(^tion,  the 
convictions  relate  to,  in  part,  Mr. 
Copanos'  failure  to  follow  the  CGMP 
regulations,  which  are  enforced  by  FDA, 
to  ensure  the  safety,  identity,  strength, 
quality,  and  purity  of  drug  products. 

Under  section  306(1)(2)  of  the  act  (21 
U.S.C.  335a(l)(2)),  mandatory 
debarment  pursuant  to  section  306(a)(2) 
applies  to  an  individual  convicted  of  up 
to  5  years  prior  to  initiation  of  agency 
debarment  action  (such  as  this  notice). 
Section  306(c)(2)(A)(ii)  of  the  act  (21 
U.S.C.  335a(c)(2)(A)(ii))  requires  that 
Mr.  Copanos'  debannent  be  permanent. 

m.  Proposed  Action  and  Notice  of 
Opportunity  for  a  Hearing 

Based  on  the  findings  discussed 
above.  FDA  proposes  to  issue  an  order 
under  section  306(a)(2)(B)  of  the  act, 
permanently  debarring  Mr.  John  D. 
Copanos  from  providing  services  in  any 
capacity  to  a  person  that  has  an 
approved  or  pending  drug  product 
application. 

m  accordance  with  section  306  of  the 
act  and  21  CFR  part  12,  Mr.  Copanos  is 
hereby  given  an  opportunity  for  a 
hearing  to  show  why  he  should  not  be 
debarred. 

If  Mr.  Copanos  decides  to  seek  a 
hearing,  he  must  file:  (1)  A  written 
notice  of  appearance  and  request  for  a 
bearing  on  or  before  December  9, 1994; 
and  (2)  the  information  on  which  he 
relies  to  justify  a  hearing  on  or  before 
January  9, 1995.  The  procedures  and 
requirements  governing  this  notice  of 
opportunity  for  a  hearing,  a  notice  of 
appearance  and  request  for  a  hearing, 
information  and  analyses  to  justify  a 
hearing,  and  a  grant  or  denial  of  a 
hearing  are  contained  in  21  CFR  part  12 
and  section  306(i)  of  the  act  (21  U.S.C. 
335a(i)). 

Mr.  Copanos'  failure  to  file  a  timely 
written  notice  of  appearance  and 
request  for  a  hearing  constitutes  an 
election  by  him  not  to  use  the 
opportunity  for  a  hearing  concerning  the 
action  proposed,  and  a  waiver  of  any 
contentions  concerning  his  debarment. 
If  he  does  not  request  a  hearing  in  the 
manner  prescribed  by  the  regulations, 
the  agency  will  not  hold  a  hearing  and 


will  issue  the  debarment  order  as 
proposed  in  this  notice. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  If  it 
conclusively  appears  from  the  face  of 
the  information  and  factual  analyses  in 
Mr.  Copanos'  request  for  a  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  whidi  precludes  the  order  of 
debarment,  the  Commissioner  of  Food 
and  Drugs  wiU  enter  summary  judgment . 
against  faim,  making  findings  and 
conclusions,  and  denying  a  hearing. 

The  facts  imderlying  Mr.  Copanos' 
conviction  are  not  at  issue  in  this 
proceeding.  The  only  material  issue  is 
whether  hAi.  Copanos  was  convicted  as 
alleged  in  this  notice  and,  if  so, 
whether,  as  a  matter  of  law,  this 
conviction  mandates  his  debarment. 

A  request  for  a  hearing,  including  any 
information  or  facttial  analyses  relied  on 
to  justify  a  hearing,  must  be  identified 
with  Docket  No.  94N-0033,  and  sent  to 
the  Dockets  Management  Branch 
(address  above).  All  submissions 
pursuant  to  this  notice  of  opportunity 
for  a  hearing  are  to  be  filed  in  four 
copies.  The  public  availability  of 
information  in  these  submissions  is 
governed  by  21  CFR  10.20(j).  Publicly 
available  submissions  may  be  seen  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  notice  is  issued  imder  section 
306  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  335a)  and 
under  authority  delegated  to  the  Interim 
Deputy  Commissioner  for  Operations 
(21  CFR  5.20). 

Dated:  November  2. 1994. 
Linda  A.  Suydam, 

Interim  Deputy  Commissioner  for  Operations. 
[FR  Doc.  94-27724;  Filed  11-8-94;  8:45  am] 
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[Docket  No.  94M-0363] 

ExogenTM,  Inc.;  Premarket  Approval  of 
Sonic  Accelerated  Fracture  Healing 
System  (SAFHS®) 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
approval  of  the  application  by 
Exogen™,  hic.  West  Caldwell,  NJ,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Sonic  Accelerated  Fracture 
Healing  System  (SAFHS®).  After 


reviewing  the  recommendation  of  the 
Orthopedic  and  Rehabilitation  Devices 
Panel,  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  13, 
1994,  of  the  approval  of  the  appUcation. 
DATES:  Petitions  for  administrative 
review  by  December  9, 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklawn  Dr..  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marie  A.  Schroeder,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
594-1296. 

SUPPLEMENTARY  INFORMATION:  On  July 
18, 1990,  Interpore  Therasonics,  Inc., 
West  Caldwell,  NJ  07006.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  SAFHS®.  Subsequently, 
the  ownership  was  transferred  to 
ExogenTM,  Inc.,  West  Caldwell.  NJ 
07006.  The  Sonic  Accelerated  Fracture 
Healing  System  (SAFHS®)  is  indicated 
for  acceleration  of  the  time  to  a  healed 
fracture  for  fresh,  closed,  distal  radius 
(Colles')  fractures,  and  fresh,  closed  or 
Grade  I  open  tibial  diaphysis  fractures 
in  skeletally  mature  individuals  when 
these  fi^ctures  are  orthopedically 
managed  by  closed  reduction  and  cast 
immobilization.  The  SAFHS®  emits  a 
low  intensity  pulsed  ultrasound 
collimated  beam.  Ultrasound  coupling 
gel  is  used  on  the  skin  sinface  at  the 
fiacture  location  where  the  signal  is  to 
be  applied. 

On  November  22, 1991,  the 
Orthopedic  and  Rehabilitation  Devices 
Panel,  an  FDA  advisory  panel,  reviewed 
the  appUcation.  The  original  indication 
in  the  premarket  approval  application 
(PMA)  stated  that  the  device  was  to  be 
used  to  accelerate  the  time  to  heal  for  all 
fresh  cancellous  and  cortical  bone 
fractures.  The  panel  concluded  that  the 
safety  of  the  device  had  been 
established  and  that  the  supporting 
preclinical  studies  had  shown  an  effect 
of  the  device  on  bone  healii^.  However, 
the  panel  membera  questioned 
extending  the  indications  to  all  cortical 
and  cancellous  fresh  fractures  because 
the  data  presented  in  the  PMA  was 
limited <o  besh  closed,  Grade  I  tibia 
diaphyseal  fractures  and  fresh  Colles' 
fiactures.  Therefore,  the  panel 
recommended  that  the  PMA  be  found 
not  approvable  for  the  indication  stated 
in  the  PMA.  There  were  two  votes  for 
approval  with  conditions  and  three 
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votes  for  not  approvabte.  Tbe  panel 
discttsaad  a  very  limited  indication  fot 
the  device  to  recthct  its  application  to 
fresh  tibia  and  fresh  CoIIes'  Eractxires. 
However,  tbey  could  not  reach  a 
consensus  on  whether  the  sponsor  had 
demonstrated  effectiveness  for  tbe 
device  for  both  fracture  tv'pes. 
Nevertheless,  it  was  the  panel's  opinion 
that  the  effectiveness  already  seen  in 
some  areas  could  eventually  be 
applicable  to  others  if  further  data  were 
to  be  obtained  from  the  study  already 
accomplished.  They  also  suggested  that 
data  obtained  from  a  new  study  could 
be  used  to  verify  the  device's 
performance  in  the  PMA  study.  The 
panel  recommended  that  several 
conditions  be  satisfied  to  place  the  PMA 
in  approvabie  form.  The  conditions 
included  a  modification  to  the 
indication  statement  to  restrict  the 
device's  toe  to  the  treatment  of  fresh, 
closed,  distal  radius  (Colles')  fractures 
and  fresh,  closed  or  Grade  I  open  tibial 
diaphyseal  fractures  in  skeletally  mature 
individuals  when  these  fractures  are 
orthopedically  managed  by  closed 
reduction  and  cast  immobilization.  The 
applicant  amended  the  PMA  to  Limit  the 
use  of  the  device  to  this  indication.  In 
addition,  the  panel  suggested  that  the 
appbcant  expand  the  data  base  to 
provide  additional  supportive 
infonnalion.  They  stated  that  approval 
could  be  granted  if  the  new  data  were 
found  acceptable  by  FDA  after 
appropriate  review.  At  the  request  of 
FDA.  the  appbcant  submitted  the  results 
of  a  long-term  foUowup  study  of  ail 
patients  clas&ified  as  healed  at  the  time 
the  PMA  was  presented  before  the 
panel,  and  a  protocol  for  a  2-year  post 
approval  sttidy  to  assess  the 
perfonBance  of  the  device  as  it  is 
muketad  for  the  approved  indicatioos. 
Based  oo  the  data  submitted  in  tbe  PMA 
and  tbe  long-term  followup  study. 
CDRH  determined  that  the  data  provide 
reasonable  aMuiancs  that  tbe  device  is 
safe  and  effective  for  the  indications  as 
specifiad  in  the  labeling. 

On  September  13,  1994,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  shoilkl 
be  identified  with  the  name  of  tiie 
device  and  the  docket  number  found  in 
brackets  in  the  beading  of  this 
documenL 


Opportuaity  far  Adaaimstrative  Review 

Section  515(d)0)  of  the  act  (21  U.S.C. 
360efdK3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
appUcatioo.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and 
CDRH's  action  by  an  independent 
advisory  committee  of  experts.  A 
petition  Is  to  be  in  the  form  of  a  petition 
for  reconsideration  imder  §  10.33(b)  (21 
CFR  10.33fb)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shidi  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  December  9, 1994,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  51S(d).  520(h)  (21  U.S.C  360e(d). 
360i(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Healtii  (21  CFR  5.53). 

DalMi  October  27. 1994. 
loaeph  A.  Levitt. 

Deputy  Director  for  Regulattoas  Policy.  Center 
for Dexices and  Radiological  Health. 
IFR  Doc  94-27222:  Filed  11-8-94;  8:45  am) 
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National  Institutea  of  Haalth 

Divlaion  of  n—aarch  Qrarrts;  Notice  of 
Closed  MaevnQS 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 


is  hereby  given  of  the  following  Division 
of  Resevch  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/ Agenda:  To  re%iew  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Bchaviora)  and 
Neuiosciences. 

Date:  November  18. 1994. 

Time:  9:00  a.m. 

Place:  OMNI  Shoreham  Hotel.  Washington. 
D.C 

Contact  Person:  Dr.  [oseph  Kimm. 
Scientific  Review  .administrator.  5333 
Westbard  Ave..  Room  3t)9.  Betiiesda.  MD 
20892,(301)594-7257. 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  CHnlcal  Sciences. 

E)ate:  .November  29. 1994. 

Time:  4:00  p  m. 

Place:  NIH.  Wesrwood  Building.  Room 
219A.  Telephone  Confereikce. 

Contact  Person:  Dr.  Larry  Piakus.  Scientific 
Review  Administrator.  5333  Westbard  Ave.. 
Room  219A.  BeChesda.  MD  20892.  (301)  594- 
7315. 

Name  of  SEP:  Clinical  Sciences. 

Date:  November  29. 1994. 

Time:  1:00  p.m. 

Place:  NIR  Westwood  Building.  Room 
219C.  Telephone  Conference. 

Contact  Person:  Dr  Gopal  Sharma. 
Scientific  Review  Administrator.  5333 
Westbard  Ave..  Room  219C.  Bethesda.  MD 
20892.  (301)  594-713a 

Name  of  SEP.  Biological  and  Phvstological 
Sciences. 

Date:  December  1. 1994. 

Time:  9:00  a.m. 

Place:  Holiday  Inn,  Bethesda.  MD. 

Contact  Person:  Di.  Clver>i  Corsaro. 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  Room  425A,  Bethesda,  MD 
20892.  (301)  594-7336. 

Name  of  SEP:  Multidiecipltnary  Sciences. 

Date:  )anuary  5. 1995. 

Time:  1:00  p.m. 

Place:  Doubletree  Hotel.  Arlington.  VA. 

Contact  PersoD:  Dr.  Donald  Schneider. 
Scientific  Review  Adxninistrator.  5333 
Westbard  Ave..  Room  2A0S.  Bethesda.  MD 
20892.  (301)  ^94-7053. 

The  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sec.  552b(c)(4)  anti  552b(c)(6),  Title  5. 
U.S.C.  Applications  and/or  proposals 
and  the  discussions  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material 
and  personal  information  concerning 
individuals  associated  with  the 
applications  and/or  prop>osaIs.  the 
disclosure  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  pubUshed  less 
than  15  days  prior  to  the  meeting  due 
to  the  difficulty  of  coordinating  the 
attendance  of  members  because  of 
conflicting  schedules. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Noa.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892. 93.893,  National  Institutes  of  Healtti. 
HHS) 

Dated  November  4. 1994. 
Susan  K.  FaidMaa, 
Committee  Manag/ment  Officer,  SDL 
[FR  Doa  94-27802  Filed  11-8-94;  8:45  am) 
BtLUNO  CCeC  4M»-et-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Aasistant  Secretary  for 
PiiMte  and  Indian  Houaing 

[Docket  No.  N-04-3781:  FR-3683-N-031 

Annotmcamant  of  Funding  Awarda  for 
Training  o1  Trainers  and  Technical 
Asalatanca  for  public  Houaing 
nesiQeni  reuuia 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing. 

ACTION:  Aimoimcement  of  Funding 

Awards. 

StJklMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  EKovelopment 
Reform  Act  of  1989,  this  docimient 
notifies  the  public  of  the  fimding  award 
for  Fiscal  Year  (FY)  1994  Technical 
Assistance  to  Public  Housing 
Authorities  and  Public  Housing  Police 
De|>artments.  The  purpose  of  this 
document  is  to  annoimce  the  names  and 
addresses  of  the  award  winner  and  the 
amoimt  of  the  award. 
FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  A.  Cocke.  Drug-Free 
Neighborhoods  Division.  Office  of 
Resident  Initiatives,  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urban  Development.  Room  4116, 451 
Seventh  Street.  S.W..  Washingtcm.  D.C. 
20410.  telephone  (202)  708-1197.  A 
telecommimications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  telephone  numbers.) 

SUPPLEMENTARY  MFORMATION: 

I.  Authority 

This  grant  is  authorized  under 
Chapter  2,  Si^ititle  C.  Title  V  of  the 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C. 
11901  et.  seq.),  as  amended  by  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA).  approved 
November  28, 1990,  Pub.  L.  101-€25, 
and  Section  161  oi  the  Housing  and 
Commtinity  Dew^fHnent  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28. 1992). 


n.  Federal  Hacal  Year  1994  Fonding 

The  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development. 
and  Independmit  Agencies 
Appropriations  Act  1993,  (approved 
October  28, 1993.  Pub.  L.  103-124),  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
$5  million  is  to  be  used  fot  funding 
technical  assistance  and  training.  The 
funding  available  imder  this  program  is 
a  part  of  this  $5  million. 

m.  Grant  Award 

On  June  24, 1994  (59  FR  32824),  HUD 
pt^>lished  a  Notice  of  Funding 
Availability  (NOFA)  aimouncii^  the 
availabihty  of  $300,000.00  in  FY  1994 
funds  for  Technical  Assistance  to  Ptiblic 
Housing  Authcaities  and  Public  Housing 
PoUce  Departments.  The  Department 
reviewed,  evaluated  and  sc(Hed  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result.  HUD 
has  funded  the  application  annoimced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Envelopment 
Reform  Act  of  1989  (Pub.  L.  101-235. 
approved  December  15, 1989),  the 
Etepartment  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 
Grant  Recipient:  Virginia  Crime 

Prevention  Association 
Recipient  Contact  Person:  Harold 

Wri^t 
Address:  4914  Radford  Ave.,  #306. 

Ridmaond.  VA,  23230 
Telephone  Number  (804)  35»-8120 
Amount  Awarded:  $300,000.00 
General  Objectives: 

The  United  States  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  Virginia  Crime  Prevention 
Association  (grantee)  have  entered  into 
a  grant  agreement  for  $300,000.00  of 
Public  and  Indian  Housing  Drug 
Elimination  Program  Technical 
Assistance  fimds  to:  (1)  develop  a 
training  program  to  train  teams  of  public 
housing  residents  and  staff  in  the 
development  and  administration  of 
resident  patrols,  and  (2)  to  provide  the 
training  in  at  least  six  venues. 

This  is  a  cost-reimbursable  grant  for 
$300,000.00  for  a  1-year  base  period, 
with  possible  optional  years.  Each 
additional  fiscal  year  award  will  be  for 
comparaUe  amounts  based  upon  an 
evaluation  of  grant  performance  and  the 
availability  of  funds. 

Dated:  November  3, 1994. 
Joseph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

[FR  Ddc.  94-2774a  FUed  11-8-94;  8:45  am) 
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[Docket  No.  N-04-3780:  FR-3687-N-0S] 

Announcamant  of  Funding  Awards  for 
Technical  Assistanca  and  Training  to 
PubHc  Housing  Authorities  for  Crima 
Prevenlfon  Through  Environmental 
Design 

AGENCY:  Office  of  the  Assistant 
Secretary  for  PubUc  and  Indian 
Housing. 

ACTION:  Annoimcement  of  Funding 
Awards. 

SUMMARY:  In  accordance  with  secti'on 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989.  this  document 
notifies  the  pubhc  of  the  funding  award 
for  Fiscal  Year  (FY)  1994  Technical 
Assistance  and  Training  to  Public 
Housing  Authorities  for  Crime 
Prevention  Through  Environmental 
Design.  The  purpose  of  this  document  is 
to  annotmce  the  names  and  addresses  of 
the  award  winner  and  the  amoimt  of  the 
award. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Cocke,  Drug-Free 
Neighborhoods  Division.  Office  of 
Resident  Initiatives.  Public  and  Indian 
Housing.  Department  of  Housing  and 
Urlian  Development.  Room  4116.  451 
Seventh  Street.  S.W.,  Washington,  D.C 
20410.  telephone  (202)  708-1197.  A 
telecommunications  device  for  hearing 
or  speech  impaired  persons  (TDD)  is 
available  at  (202)  708-0850.  (These  are 
not  toll-free  teleplume  numbers.) 

SUPPLEMENTARY  INFORMATION: 

I.  Autborily 

This  grant  is  authorized  under 
Chapter  2.  Subtitle  C.  Titie  V  (rf  die 
Anti-Drug  Abuse  Act  of  1988  (42  U.S.C 
11901  el  seq.).  as  amended  by  Section 
581  of  the  National  Affordable  Housing 
Act  of  1990  (NAHA).  approved 
November  28.  1990.  Pub.  L.  101-625, 
and  Section  161  of  the  Housing  and 
Community  Development  Act  of  1992 
(HCDA  1992)  (Pub.  L.  102-550, 
approved  October  28,  1992). 

n.  Federal  Fiscal  Year  1994  Funding 

The  Departments  of  Veterans  Affeirs 
and  Housing  and  Urban  Development. 
and  Independent  Agencies 
Appropriations  Act  1993,  (approved 
October  28, 1993.  Pub.  L.  103-124).  (94 
App.  Act)  appropriated  $265  million  for 
the  Drug  Elimination  Program  of  which 
$5  million  is  to  be  used  for  binding 
technical  assistance  and  training.  The 
funding  available  imder  this  program  is 
a  part  of  this  $5  million. 
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m.  Grant  Award 

On  June  24,  1994  (59  FR  32818),  HUD 
published  a  Notice  of  Funding 
Availability  (NOFA)  announcing  the 
availability  of  S200.000  in  FY  1994 
funds  for  Technical  Assistance  and 
Training  for  Public  and  Indian  Housing 
for  Crime  Prevention  Through 
Environmental  Design.  The  Department 
reviewed,  evaluated  and  scored  the 
applications  received  based  on  the 
criteria  in  the  NOFA.  As  a  result.  HUD 
has  funded  the  application  announced 
below,  and  in  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Davelopment 
Reform  Act  of  1989  (Pub.  L.  101-235, 
approved  December  15. 1989),  the 
Etepartment  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

Grant  Recipient:  SPARTA  Consulting 
Corporation 

Recipient  Contact  Person:  Severin 
.  Sorensen 

Address:  P.O.  Box  34469.  Bethesda, 
Maryland.  20827 

Telephone  Number.  (301)  656-6600 

Amount  Awarded:  $200,000.00 

General  Objectives: 

The  United  States  Department  of 
Housing  and  Urban  Development  (HUD) 
and  the  SPARTA  Consulting 
Corporation  (grantee)  have  entered  into 
a  grant  agreement  for  $200,000.00  of 
Public  and  Indian  Housing  Drug 
Elimination  Program  Technical 
Assistance  funds  to:  (1)  develop  a 
technical  assistance  (TA)  and  training 
program  to  improve  the  capacity  of 
public  housing  sta^and  residents  in 
their  plans  for  physical  changes  to 
enhance  security,  and  (2)  to  provide  the 
TA  and  training  in  a  seminar  format  in 
at  least  three  venues. 

This  is  a  cost-reimbursable  grant  for 
$200,000  for  a  1-year  base  period,  with 
possible  optional  years.  Each  additional 
fiscal  year  award  will  be  for  comparable 
amounts  based  upon  an  evaluation  of 
grant  performance  and  the  availability 
of  funds. 

Dated:  November  3. 1994. 

|onph  Shuldiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc  M-27749:  Filed  11-8-94;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-«3&-143(M)1;  COC-«7S07] 

Propoaed  Withdrawal:  Opportunity  tor 
Public  Meeting;  Colorado 

November  2, 1994. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  4,580  acres  of 
National  Forest  System  land  for  50  years 
to  protect  recreational  resources  and 
planned  and  constructed  facilities  at  the 
Adam's  Rib  Ski  Area.  This  notice  closes 
this  land  to  location  and  entry  under  the 
mining  laws  for  up  to  two  years.  The 
land  remains  open  to  mineral  leasing. 
DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  publia 
meeting  must  be  received  on  or  before 
February  7. 1994. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM.  2850 
YoungHeld  Street,  Lakewood.  Colorado 
80215-7076. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
October  26, 1994,  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  lands 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C.  Ch 
2): 

White  River  National  Forest— Sixth 
Principal  Meridian 

T.  6  S..  R  83  W.. 
Sec.  16.  SWV«SWV4NWV4. 

NW'ANW'/tSWV*.  S'/iNW'aSWV*, 

SVV'ASW'/.,  W'/iSEV4SWV«,  and 

SEV4SEV«SWV«; 
Sec.  17.  SEV«NEV4NEV«, 

N'/2NEV«SEV4NEV4,  S>/iN'/»S'/xNEV4. 

S'/iS'/iN'/i,  N«/2SWV4NWV4. 

S'/iNE'ASE'ANW'A,  NWV4SEV«NWV4, 

and  S'/i: 
Sec.  18,  E»/iE'/i  lot  11,  loti  13. 14, 15. 16, 

19.  20,  22.  and  23.  and 

W'/iE'/iNE'ANE'A,  W/liNE'ANEV.. 

S'/iNEV4,  and  SE'/.; 
Sec.  19.  lots  9  and  14  and  E</^; 
Sec.  20; 
Sec.  21.  W'/iNEV4NEV4.  S'/liNEV., 

NWV4NEV4,  NWV4,  and  SVi: 
Sec.  22,  S>/jSWV4SWV4; 
Sec  27.  W'/iW',^; 
Sec.  28: 

Sec.  29,  N»/i  and  SEV4; 
Sec.30,NEV4; 
Sec  33,  N>/!i. 

The  area  described  contains  4,580  acres  of 
National  Forest  System  land  in  Eagle  County. 


The  purpose  of  this  withdrawal  is  to 
protect  recreational  resources  and 
planned  recreational  facilities  at  the 
Adam's  Rib  Ski  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  public  meeting,  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer 
determines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
conducted  in  accordance  with  43  CFR 
2310.3-l(c)(2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  from  the 
date  of  pubUcation  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
these  lands. 
Doris  E.  CheUus, 

Acting  Chief,  Branch  of  Realty  Programs. 
|FR  Doc.  94-27766;  Filed  11-8-94;  8:45  am) 
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(00-930-1430-01;  COC-67598] 

Proposed  Withdrawal:  Opportunity  for 
Public  Meeting;  Colorado 

November  2, 1994. 

AOENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  U.S.  Department  of 
Agriculture,  Forest  Service,  proposes  to 
withdraw  approximately  40  acres  of 
National  Forest  System  land  for  20  years 
to  protect  the  proposed  Nederland  Work 
Center.  This  notice  closes  this  land  to 
location  and  entry  under  the  mining 
laws  for  up  to  two  years.  The  land 
remains  open  to  mineral  leasing. 

DATES:  Comments  on  this  proposed 
withdrawal  or  requests  for  public 
meeting  must  be  received  on  or  before 
February  7, 1995. 

ADDRESSES:  Comments  and  requests  for 
a  meeting  should  be  sent  to  the 
Colorado  State  Director,  BLM,  2850 
Yoimgfield  Street,  Lakewood,  Colorado 
80215-7076. 

FOR  FURTI^R  INFORMATION  CONTACT: 
Doris  E.  Chelius.  303-239-3706. 
SUPPLEMENTARY  INFORMATION:  On 
October  27, 1994,  the  Department  of 
Agriculture,  Forest  Service,  filed  an 
application  to  withdraw  the  following 


deacribed  NatioDal  Forest  Syston  lands 
from  location  and  entry  undw  the 
United  Statea  mining  laws  (30 
U.S.C.  Ch  2): 

Roosevelt  National  Forest 

T.1S..R.72W.. 

Sec  7,  lots  30,  31,  and  32. 

The  area  described  contains  approximately 
39.99  acras  of  National  Forost  System  Land 
in  Boulder  County. 

The  purpose  of  this  withdrawal  is  to 
provide  protection  for  capitol 
investmoits  on  a  proposed  Forest 
Service  Yfaik  Center. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  parties 
wfaio  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  this  proposed  withdrawal,  or  to 
request  a  public  meeting,  may  present 
their  views  in  writing  to  the  Colorado 
State  Director.  If  the  authorized  officer 
detannines  that  a  meeting  should  be 
held,  the  meeting  will  be  scheduled  and 
OHiducted  in  accordance  with  43  CFR 
2310.3-l(cK2). 

This  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  Part  2310. 

For  a  period  of  two  years  btun  the 
date  of  publication  in  the  Federal 
Register,  this  land  will  be  segregated 
from  the  mining  laws  as  specified  above 
unless  the  application  is  denied  or 
cancelled  or  the  withdrawal  is  approved 
prior  to  that  date.  During  this  period  the 
Forest  Service  will  continue  to  manage 
diese  lands. 
Dorto  E.  OmUus, 

Acting  Chief,  Branch  of  Realty  Programs. 
(FR  Doc  04-27767;  Filed  11-8-94;  8:45  am] 
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{OR  512»t;  OfM)eO-0»-143(M>1:  GS-MM; 
S-00151) 

Realty  AcUon;  Propoaed  Direct  Sirfe 

October  28, 1994. 

The  following  described  public  land 
has  been  examined  and  detennined  to 
be  suitabto  fw  transfer  out  ot  Federal 
ownenhip  by  modified  competitive  sale 
under  the  authority  of  Sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  as  amended 
(90  Stat  2750;  43  U.S.C  1713  and  90 
Stat.  2757;  43  U.S.C  1719).  at  not  less 
than  the  appraised  fair  nuiricet  value: 

Willamette  Meridian,  Oreg 

T.  1  N.,  R.  3  W.. 

Sec  3.  Lot  2.  ,       . 

The  above-described  paical  contains  0.80 
acre  in  Washington  County. 

The  parcel  %vill  not  be  oSsred  for  sale 
until  at  least  60  days  after  publication 
of  this  notice  in  the  Federal  Register. 


The  fair  market  value  of  the  parcel  has 
not  yet  been  determined.  Anyone 
interested  in  knowing  the  values  may 
request  this  information  from  the 
address  shown  below. 

The  above-described  land  is  hereby 
segregated  from  appropriation  tmder  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  under  the  above- 
cited  statute,  for  270  days  or  tmtil  title 
transfer  is  completed  or  the  segregation 
is  terminated  by  publication  in  the 
Federal  Re^ster,  whichever  occurs  first. 

The  parcel  is  difficult  and 
imeconomic  to  manage  as  part  of  the 
public  lands  and  is  not  suitable  for 
management  by  another  Federal 
department  or  agency.  No  significant 
resource  values  will  be  affected  by  this 
transfer.  Because  of  the  parcel's 
relatively  small  size  and  equities  of  two 
adjoining  landowners,  its  best  use  is  to 
merge  it  with  one  of  the  adjoining 
ovraerships.  The  sale  is  consistent  with 
the  Westside  Management  Framework 
Plan  and  the  public  interest  will  be 
served  by  ofi^ering  this  parcel  for  sale. 

Modified  Bidding  Procedores 

Modified  bidding  procedures  are 
being  used  piusuant  to  43  CFR  2711.3- 
2.  The  parcel  is  being  offered  only  to 
Robert  F.  Dersham  et  al.  (fee  owners  of 
Tax  Lot  600,  Map  IN  3  3)  and  William 
Tolke  et  al.  (fee  owners  of  Tax  Lot  300. 
Map  IN  3  11).  Use  of  the  modified 
competitive  sale  procedures  will  avoid 
an  inappropriate  land  ownership 
pattern  and  would  recognize  equities  of 
the  individuals  involved. 

Sealed  written  bids,  delivered  or 
mailed,  must  be  received  by  the  Bureau 
of  Land  Management,  Salem  District 
Office,  1717  Fabry  Road  SE.  Salem, 
Oregon  97306.  prior  to  11:00  a.m.  on 
Wedbaesday,  DcK^ember  28, 1994.  Each 
written  sealed  bid  must  be  accompanied 
by  a  certified  check,  postal  money  order, 
bank  draft  or  cashier's  check,  made 
payable  to  USDI — ^Biueau  of  Land 
Management  for  not  less  than  die 
appraised  value  of  the  parcel  to  be%Old, 
and  ^lall  be  enclosed  in  a  sealed 
envelope  clearly  maiked  in  the  lower 
left  hand  comer.  "Bid  for  Public  Land 
Sale  OR  51291".  The  written  sealed  bids 
will  be  opened  and  declared  at  the  sale. 
'The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1 .  The  mineral  interests  being  ofiimed 
for  conveyance  have  no  known  mineral 
value.  A  bid  submitted  will  also 
constitute  an  applicadon  for  conveyance 
of  the  mineral  estate,  in  accordance  with 
Section  209  of  the  Federal  Land  Policy 
and  Management  Act  All  qualified 
bidders  must  include  with  their  bid  a 


nonrefundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate. 
2.  Tne  patent  will  be  subject  to: 

a.  Ri^ts-of-way  for  ditches  or  canals 
will  be  reswved  to  the  United  States 
under  43  U.S.C  945;  and 

b.  All  valid  existing  rights  and 
reservations  of  recordC 

Detailed  information  concerning,  the 
sale  is  available  for  review  at  the  Salem 
District  Office,  address  above. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Tillamook  Area 
Manager,  Tillamook  Resource  Area 
Office,  4610  Tliird  Street.  Tillamook,  OR 
97141.  Any  adverse  comments  will  be 
reviewed  by  the  Salem  District  Manager, 
who  may  sustain,  vacate,  or  mcxlify  this 
realty  action.  In  the  absence  of  any 
adverse  comments,  this  realty  action 
will  become  the  final  determination  of 
the  Department  of  the  Interior. 
CharlM  E.  Hawkins. 
Acting  Tillamook  Area  Manager. 
[FR  Doc.  94-27688  Filed  11-8-94;  8:45  ami 
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FIsti  and  WIWHfe  Sarvica 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangwed  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  F.ndangered  Species  Act  of 
1973.  as  amended  (16  U.S.C  1531.  et 
seq.): 

PRT-793049 

Applicant:  Gems  of  the  Jungle,  Surfside 
Beach,  Soudi  Carolina 

The  applicant  requests  a  multiple  use 
p>ennit  to  export,  import  and  reexport  13 
tigers  (Ponthera  tigris]  and  3  leopards 
[Panthera  pardus)  for  enhancement  of 
the  species  through  conservation 
education. 

PRT-796321 

Applicant:  Peruvian  American  Chamber  of 
Commerce.  Miami,  Florida 

The  applicant  requests  a  permit  to 
import  and  reexport  two  captive-bred 
white-wdnged  guans  [Penelope 
albipennis)  from/to  Gustavo  del  Solai^ 
Rojas  of  Lima,  Peru,  for  the  piupose  of 
enhancement  of  siuvival  of  the  species 
through  conservation  education  at  the 
upcoming  "Siunmit  of  the  Americas"  in 
Miami.  Florida. 

Written  data  ot  comments  should  be 
submitted  to  the  Director.  U.S.  Fish  and 
Wildlife  Service.  Office  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  420(c).  Arlington,  Virginia  22203 


UMI 
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and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

Documents  and  other  infonnation 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  ofBce  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  WildUfe  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  420(c),  Arlington, 
Virginia  22203.  Phone:  (703/358-2104); 
FAX:  (703/358-2281). 

DatMl:  November  3. 1904. 
Maifarst  Ttapr, 

Acting  Chief.  Branch  ofPermttM,  Office  of 
ManagBment  Authority. 
(PR  Doc  94-27660  Piled  ll-S-94:  8:45  am) 
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Notice  of  Extension  of  Public 
Cofnment  Period  on  an  Environmental 
Assesement/Hal>ltat  Conservation  Plan 
for  an  Incidental  Take  Permit  for  the 
Proposed  Barton  Creek  Development, 
Austin,  Travis  County,  Texas 

AOENCY:  Fish  and  Wildlife  Service. 

biterior. 

ACTION:  Notice  of  extension  of  public 

comment  period. 

•UMMARV:  The  U.S.  Fish  and  Wildlife 

Service  gives  notice  that  the  public 
comment  period  on  the  environmental 
assessment/habitat  conservation  plan 
for  F.M.  Properties  Operating  Co.,  Inc's 
application  for  an  incidental  lake  permit 
pursuant  to  section  10(a)  of  the 
Endangered  Species  Act  is  being 
extended.  The  Applicant  has  been 
..  assigned  ]>ermit  number  PRT-782833. 
During  the  public  comment  period,  the 
Austin  Ecological  Services  Field  Office 
moved  causing  delays  in  some 
recipients  obtaining  the  environmental 
assessment/habitat  conservation  plan 
for  review. 

DATES:  The  comment  period  for  this 
proposal,  which  originally  closed 
November  7,  1994,  is  now  extended 
until  November  18, 1994. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  the  Assistant  Regional  Director, 
Ecological  Services,  U.S.  Fish  and 
Wildlife  Service,  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
Persons  wishing  to  review  the  EA/HCP 
may  obtain  a  copy  by  contacting  Joe 
Johnston,  U.S.  Fish  and  Wildlife 
Service,  Austin  Ecological  Services 
Field  OfBce.  10711  E.  Burnet  Road. 


Suite  200.  Austin,  Texas  78758  (512/ 
490-0057).  Documents  will  be  available 
for  public  inspection,  bv  written  request 
and  by  appointment  only,  during 
normal  business  hoiirs  (8:00  to  4:30). 
Written  data  or  comments  concerning 
the  application  and  EA/HCP  should  be 
submitted  to  the  Acting  Field 
Supervisor,  Ecological  Services  Field 
OfHce,  Austin,  Texas  at  above  address. 
Please  refer  to  permit  number  PRT- 
782833  when  submitting  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Joe  Johnston  at  the  above  Austin 
Field  Office  address. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species,  like  the  golden- 
cheeked  warbler,  (iowever.  the  Service, 
under  limited  circiunstances.  may  issue 
permits  to  take  endangered  wildhfe 
species  if  such  taking  is  incidental  to, 
and  not  the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  endangered  species  are  at  50 
CFR  17.22. 

The  Applicant  plans  to  build  a 
Residential-Resort  and  commercial 
development  located  just  west  of  Capital 
of  Texas  Highway  360,  south  of  FM 
2244,  and  north  of  Midway  290, 
Austin,  Travis  County.  Texas.  The 
development  will  occupy  approximately 
4,684  acres.  These  activities  will 
permanently  eliminate  about  1,036  acres 
of  the  3,830  acres  of  occupied  and/or 
suitable  warbler  habitat.  The  Applicant 
proposes  to  mitigate  the  incidental  take 
via  acquisition  and  donation  of  3,923 
acres  of  land,  provision  of  operating  and 
maintenance  funds  for  these  preserve 
lands,  minimize  impacts  to  warbler 
habitat,  avoidance  of  direct  impacts  to 
warblers,  preservation  of  undeveloped 
areas,  and  environmental  monitoring. 
The  Applicant  considered  four 
alternatives  but  rejected  three  of  them 
because  they  were  not  economically 
viable. 

Lynn  B.  Stamea. 
Regional  Director. 

IFR  Doc.  94-27721  Filed  11-8-94;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[InvestfgatkMi  No.  731-TA-723 
(Prsliminary)] 

Certain  Drawer  Slides  From  China 

AGENCY:  International  Trade 

Conunission. 

ACTION:  Institution  and  scheduUng  of  a 

preliminary  antidumping  investigation. 


SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  preliminary 
antidumping  investigation  No.  731-TA- 
723  (Preliminary)  imder  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C 
§  1673b(a])  to  determine  whether  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  estabUshment  of 
an  industry  in  the  United  States  is   ' 
materially  retarded,  by  reason  of 
imports  from  China  of  partial  extension 
commercial  roller  drawer  slides  of  steel 
provided  for  in  subheading  8302.42.30 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value.  The  Commission  must  complete 
preliminary  antidiunping  investigations 
in  45  days,  or  in  this  case  by  December 
15. 1994. 

For  further  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  October  31,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  bivestigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8.1).     . 

SUPPLEMENTARY  INFORMATION: 

Background. — This  investigation  is 
being  instituted  in  response  to  a  petition 
filed  on  October  31,  1994,  by  Hardware 
Designers,  Inc.,  Dtmbury,  CT. 

Participation  in  the  investigation  and 
public  service  list. — Persons  (other  than 
petitioners)  wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
(7)  days  hfier  publication  of  this  notice 
in  the  Federal  Register.  The  Secretary 
will  prepare  a  public  service  list 
containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 


upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  preliminary 
investigation  available  to  authorized 
applicants  under  the  APO  issued  in  the 
investigation,  provided  that  the 
appUcation  is  made  not  later  than  seven 
(7)  days  after  the  publication  of  this 
notice  in  the  Federal  Register.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Conference. — ^The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  this 
investigation  for  9:30  ajn.  on  November 
22, 1994,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Olympia  DeRosa  Hand  (202- 
205-3182)  not  later  than  November  16. 
1994,  to  arrange  for  their  appearance. 
Parties  in  support  of  the  imposition  of 
antidumping  duties  in  this  investigation 
and  parties  in  opposition  to  the 
imposition  of  sudi  duties  will  each  be 
collectively  allocated  one  hour  within 
which  to  make  an  oral  presentation  at 
the  conference.  A  nonparty  who  has 
testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
November  28. 1994,  a  written  brief 
containing  infonnation  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigation.  Parties  may  file  written 
testimony  in  connection  with  their 
presentation  at  the  conference  no  later 
than  three  (3)  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6.  207.3.  and  207.7  of  the 
Commission's  rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  dociunent 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
pubUc  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
docxmient  for  filing  vdthout  a  certificate 
of  service. 


Audmity:  This  investigation  Is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930,  title  VIL  This  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  1, 1994. 
Donna  R.  Kodmke, 
Secretary. 

(FR  Doc.  94-27772  Piled  11-8-04;  8:45  am] 
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InvestlgatkMi  No.  731-TA-701  (Fkial) 
Disposable  Lighters  From  Thailand 

AGENCY:  International  Tr^de 

Commission. 

ACTION:  Institution  and  scheduling  of  a 

final  antidumping  investigation. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  final 
antidimiping  investigation  No.  731-TA— 
701  (Final)  under  section  735(b)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1673d(b)) 
(the  Act)  to  determine  whether  an 
industry  in  the  United  States  is 
materially  injured,  or  is  threatened  with 
material  injury,  or  the  establishment  of 
an  industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Thailand  of  disposable 
pocket  lighters,  provided  for  in 
subheadings  9613.10.00  and  9613.20.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

For  further  infonnation  concerning 
the  conduct  of  this  investigation, 
hearing  procedures,  and  rules  of  general 
application,  consult  the  Commission's 
Riiles  of  Practice  and  Procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A  and  C  (19 
CFR  part  207). 

EFFECTIVE  DATE:  October  24, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tedford  Briggs  (202-205-3181),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW.. 
Washington,  E)C  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobiUty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Information  can  also  be  obtained  by 
calling  the  Office  of  Investigations' 
remote  bulletin  board  system  for 
personal  computers  at  202-205-1895 
(N,8,l). 
SUPPLEMENTARY  INFORMATION: 

Background. — ^This  investigation  is 
being  instituted  as  a  result  of  an 
affirmative  preliminary  determination 


by  the  Department  of  Commerce  that 
imports  of  disposable  pocket  lighters 
from  Thailand  are  being  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  §  1673b).  The 
investigation  was  requested  in  a  petition 
filed  on  May  0. 1994.  by  the  BIC 
Corporation,  Milford,  CT. 

Participation  in  the  investigation  and 
public  service  list. — Persons  wishing  to 
participate  in  the  investigation  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11  of  the 
Commission's  rules,  not  later  than 
twenty-one  (21)  days  after  publication  of 
this  notice  in  the  Federal  Register.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  this  investigation 
upon  the  expiration  of  the  period  for 
filing  entries  of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  this  final  investigation 
available  to  authorized  applicants  imder 
the  AP*0  issued  in  the  investigation, 
provided  that  the  appUcation  is  made 
not  later  than  twenty-one  (21)  days  after 
the  publication  of  this  notice  in  the 
Federal  Register.  A  separate  ser\'ice  list 
will  be  maintained  by  the  Secretary  for 
those  parties  authorized  to  receive  BPI 
under  the  APO. 

Staff  Report. — ^The  prehearing  staff 
report  in  this  investigation  will  be 
placed  in  the  nonpubhc  record  on 
December  22, 1994,  and  a  pubUc  version 
will  be  issued  thereafter,  pursuant  to 
section  207.21  of  the  Commission's 
rules. 

Hearing. — ^The  Commission  will  hold 
a  hearing  in  connection  with  this 
investigation  beginning  at  9:30  a.m.  on 
January  10, 1995.  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  December  27, 19d4.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  January  4, 
1995,  at  the  U.S.  fatemational  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
sections  201.6(b)(2),  201.13(f),  and 
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207.23(b)  of  the  Commission's  rules. 
Parties  are  strongly  encouraged  to 
submit  as  early  in  the  investigation  as 
possible  any  requests  to  present  a 
portion  of  their  hearing  testimony  in 
camera. 

Written  submissions. — Each  party  is 
encouraged  to  submit  a  prehearing  brief 
to  the  Commission.  Prehearing  briefs 
must  conform  with  the  provisions  of 
section  207.22  of  the  Commission's 
rules:  the  deadline  for  filing  is  January 
4. 1995.  Parties  may  also  file  written 
testimony  in  connection  with  their 
presentation  at  the  hearing,  as  provided 
in  section  207.23(b)  of  the  Commissicm's 
rules,  and  posthearing  briefs,  which 
must  confonn  with  the  provisions  of 
section  207.24  of  the  Commission's 
rules.  The  deadline  for  filing 
posthearing  briefs  is  January  19, 1995; 
witness  testimony  must  be  filed  no  later 
than  three  (3)  days  before  the  hearing. 
In  addition,  any  person  who  has  not 
entered  an  appearance  as  a  party  to  the 
investigation  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  investigation  on  or 
before  January  19, 1995.  All  writien 
submissions  must  conform  with  the 
provisions  of  section  201.8  of  the 
Commission's  rules:  any  submissicms 
that  contain  BPI  must  also  conform  with 
the  requirements  of  sections  201.6, 
207.3,  and  207.7  of  the  Commission's 
rules. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
doctunent  for  filing  without  a  certificate 
of  service. 

AallMrity:  This  invmtigation  Is  being 
conducted  under  authority  of  the  Tariff  Act 
of  1930.  title  Vn.  This  notice  is  published 
pursuant  to  section  207.20  of  the 
Commission's  rules. 

By  order  of  the  Commission. 

Issued:  November  2, 1994. 
Donna  R.  Koehnke, 
Sacretafy. 
(FR  Doc.  94-27770  nied  11-A-94: 8:45  am) 
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[invectigatton  No.  337-TA>34q 

In  ttM  ItettM^  of :  Certain  OiiteMm 
Hydrochlorid*  and  OMttuwn 
Praparatfons;  Dadalon  NotTo  Raviaw 
an  Initial  Dalanninatlon  Qranling 
Partial  Summary  Oatarmination  of 
Patent  Non-lnfr1ng«m«nt 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  41)  issued  on  September  29, 
1994,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation  granting  partial  summary 
determination  of  patent  non- 
infringement. 

FOR  FURTHER  MFORMATION  CONTACT: 
Maik  D.  Kelly,  Eaq.,  Office  of  the 
General  Counsel,  U.S.  Intematicmal 
Trade  Commission.  500  E  Street.  S.W.. 
Washington,  DC.  20436,  telephone  202- 
205-3106. 

8UPn.EMENTARY  INFORMATION:  The 
Conunission  instituted  this 
investigation,  which  concerns 
allegations  of  violations  of  section  337 
of  the  Tariff  Act  of  1930  in  the 
importation,  sale  for  importation,  and 
sale  after  importation  of  certain 
diltiazem  hydrochloride  and  diltiazem 
preparations,  on  March  25. 1993. 
Complainants  Marion  Merrell  Dow.  Inc. 
and  Tanabe  Seiyaku  Co..  Ltd.  allege  the 
importation  and  sale  of  diltiazem 
hydrochloride  and  diltiazem 
preparations  manufactured  abroad  by  e 
process  covered  by  claim  1  of  U.S. 
Letters  Patent  4.438,035  (the  '035 
patent).  The  notice  of  investigation 
named  nine  respondents:  Profarmaco 
Nobel  SRL  ("Profarmaco  ").  Mvlan 
Pharmaceuticals.  Inc.  and  Mylan 
Laboratories.  Inc.  (collectively, 
"Mylan"),  Gyma  Laboratories  of 
America,  Int  ("Gyma"),  Abie  Ltd,, 
Orion  Corporation.  Copley 
Pharmaceuticals.  Inc.  Interchem 
Corporation,  and  Rhone-Poulenc  Rorer, 
be.  58  FR  16846,  March  31, 1993. 
Plantex  USA,  Inc.  was  subsequently 
added  as  a  respondent.  58  FR  34063, . 
June  23, 1993. 

On  November  5, 1993,  respondents 
Mylan  and  Profarmaco  filed  a  motion 
for  partial  summary  determination  of 
non-infringement  that  Profarmaoo's 
"alternative  process"  does  not  InfrLige 
claim  1  of  the  '035  patent.  Respondent 
Gyma  subsequentiy  filed  its  own  motion 
for  partial  summary  determination  on 
the  same  grounds  alleged  by  Mylan/ 
Profarmaca  Cte  Septwiber  29, 1994,  the 


presiding  ALJ  issued  an  ID  (Order  No. 
41)  granting  respondents'  motions  for 
partial  simimary  determination  of  non- 
infringement. 

Complaihants  filed  a  petition  for 
review  of  the  ID  on  October  7, 1994. 
Respondents  Mylan/Profarmaco  and 
Gyma  and  the  Commission  investigative 
attorneys  filed  responses  in  opposition 
to  the  petition  for  review. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and  §  210.53  of 
the  Commission's  Interim  Rules  of 
Practice  and  Procedure.  19  CFR  210.53. 
No  agency  comments  on  the  ID  were 
received. 

Copies  of  the  nonconfidential  version 
of  the  ID  and  all  other  nonconfidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  btisiness 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary.  U.S. 
International  Trade  Commission.  500  E 
Street  S.W..  Washington.  D.C  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  November  1, 1994. 
Donna  R.  Koehnke, 
Secretaiy. 

(FR  Doc  94-27771  Filed  11-8-94: 8:45  am) 
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PnvtMlgMion  332-367] 

Lamb  Maat:  Compatitiva  CondMona 
Affacting  tha  U^  and  Foraign  Lamb 
induatriaa 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  public  hearing. 

SUMMARY:  Following  receipt  of  a  request 
on  Octc^r  12. 1994.  from  the  United 
States  Trade  Representative  (USTR).  the 
Commission  instituted  investigation  No. 
332-357.  Lamb  Meat:  Competitive 
Conditions  Afiiscting  the  U.S.  and 
Foreign  Lamb  Indtistries.  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C  1332(g))  for  the  purpose  of 
investigating  the  competitive  conditions 
affecting  the  U.S.  lamb  industry. 
EFFECTIVE  DATE:  October  31.  1994. 
FOR  FURTHER  MFORMATION:  Information 
on  industry  sectors  may  be  obtained 
from  Rose  Steller.  Office  of  Industrieh 
(202-205-3323)  or  David  Ludwick. 
Office  of  Industiies  (202-205-3329); 
econcanic  aspects,  from  Ronald  B^mla, 


Office  of  Industries  (202-205-3331); 
and  legal  aspects,  fiom  William 
Gearhart.  Office  of  the  General  Counsel 
(202-205-3091).  The  media  should 
contact  Margaret  O'Laughlin,  Office  of 
Public  AfEedrs  (202-205-1819).  Hearing 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the  TDD 
terminal  on  (202-205-1810). 

Backgroimd:  As  requested  by  the 
USTR.  the  Conunission  in  its  report  will 
provide,  to  the  extent  practicable,  the 
following:     ' 

(1)  U.S.  and  foreign  industry  profiles; 

(2)  With  respect  to  Australia  and  New 
Zealand,  such  information  as  the 
Conunission  develops  concerning  whether 
there  is  government  assistance  to  the 
industries  in  those  countries  without  regard 
to  whether  that  assistance  may  constitute  a 
subsidy  imder  U.S.  countervailing  duty  law; 

(3)  Information  concerning  U.S.  and 
foreign  markets.  U.S.  imports  and  exports, 
and  U.S.  market  penetration: 

(4)  Price  comparisons  of  domestic  and 
im(K)rted  lamb  meat;  and 

(5)  Any  other  information  relating  to 
competitive  factors  tliat  affect  the  U.S.  Iamb 
industry. 

As  requested,  the  report  will  focus  on 
the  period  1991-94  and  be  similar  in 
structiue  to  the  last  Commission  section 
332  report  on  lamb:  U:S.  Imports  of 
Lamb  Meat:  Final  Monitoring  Report 
(Inv.  no.  332-264,  USITC  Publication 
2345.  December  1990).  The 
Commission's  report  will  be  submitted 
to  the  USTR  at  the  earliest  possible  date, 
but  no  later  than  August  14, 1995. 

Public  Hearing:  A  public  hearing  in 
coimection  with  the  investigation  will. 
be  held  at  the  U.S.  International  Trade 
Conunission  Building.  500  E  Street  SW, 
Washington,  DC,  beginning  at  9:30  a.m. 
on  February  23, 1995.  All  persons  will 
have  the  right  to  appear,  by  coimsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  Street  SW, 
Washington,  DC  20436,  no  later  than 
5:15  p.m.  February  9, 1995.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.  February  13, 1995;  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.  March  9, 1995. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  concerning  the 
matters  to  be  addressed  by  the 
Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 


paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Conunission 's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Commission  for  inspection  by 
interested  parties.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  March  9, 1995.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000. 

By  order  of  the  Commission. 

Issued:  November  1. 1994. 
Donna  R.  Koebnlce. 
Secretory. 
(FR  Doc.  94-27773  Filed  11-8-94;  8:45  am) 

BILLMGCOOC  TOZIMtt-P 

pnvestigation  No.  337-TA-36q 

Certain  Microsphere  Adhesives, 
Process  for  Making  Same,  and 
Products  Containing  Siame,  including 
Self-Stick  Repositionabie  Notes; 
Notice  of  Decision  Not  To  Review  an 
Initial  Determination  Granting  a  Motion 
for  Summary  Determination  That  ttte 
Economic  Tests  for  EstatHishing  a 
Domestic  Industry  Are  Met 

AGENCY:  U.S.  International  Trade 

Conunission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Conunission  has  determined  not  to 
review  an  initial  determination  (ID) 
(Order  No.  9)  issued  on  October  10, 
1994,  by  the  presiding  administrative 
law  judge  (ALJ)  in  the  above-captioned 
investigation.  The  ED  granted  a  motion  " 
of  complainant  Minnesota  Mining  and 
Manufacturing  (3M)  for  summary 
determination  that  the  economic  tests 
for  establishing  a  domestic  industry  in 
this  investigation  are  met. 
FOR  FURTHER  INFORMATKM  CONTACT:  Tim 
Yaworski.  Esq..  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission.  500  E  Street,  S.W., 


Washington.  D.C  20436.  telephone  202- 
205-3096. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this 
investigation,  which  concerns 
allegations  of  section  337  violations  in 
the  importation,  the  sale  for 
importation,  and  the  sale  within  the 
United  States  after  importation  of 
certain  microsphere  adhesives,  and 
products  containing  same,  including 
self-stick  repositionabie  notes,  said  to 
infringe  eight  claims  of  U.S.  Letters 
Patent  4,166,152,  on  )ime  8, 1994  (59  FR 
29620) 

On  August  22, 1994,  3M  filed  a 
motion  that,  inter  alia,  requested 
summary  determination  that  the 
economic  tests  for  establishing  a 
domestic  industry  set  forth  in  section 
337(a)(3)  (19  U.S.C.  1337(a)(3))  are  met 
in  this  investigation.  That  request  was 
opposed  by  the  respondents  to  the 
investigation  and  supported  by  the 
Commission  investigative  attomev. 

On  October  10, 1994,  the  presiding 
ALJ  issued  an  ID  granting  summary 
determination  that  the  economic  tests 
for  establishing  a  domestic  industry  are 
met.  There  were  no  petitions  for  review 
of  the  ID  and  no  agency  comments  were 
filed. 

This  action  is  taken  imder  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930, 19  U.S.C.  1337,  and 
Commission  interim  rule  210.53, 19 
C.F.R.  210.53. 

Copies  of  the  ID  and  all  other 
nonconfidential  docimients  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Conunission,  500  E 
Street,  S.W.,  Washington.  D.C.  20436. 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

Issued:  November  1, 1994. 

By  order  of  the  Conunission. 
Douia  R.  Koelmke. 
Secretary. 

[FR  Doc.  94-27774  Filed  11-8-94;  8:45  ami 
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PnvrtgaMon  No.  731-TA-721 
(Pranminary)] 

fvfiOTi  msOTiB  riuiii  lanMn 

Detenninatioo 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the 
Commission  determines.^  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a)),  that  there  is  no 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  material 
injury,  or  that  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Taiwan  of  wheel  inserts.' 
provided  for  in  subheading  8708.70.60 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  in  the  United  States  at  less  than  fair 
value  (LTFV). 

Background 

On  September  IS.  1094.  a  petition    '' 
was  filed  with  the  Commission  and  the 
Department  of  Commerce  (Commerce) 
by  Consolidated  International 
Automotive.  Inc..  Los  Angeles,  CA.  The 
petition  alleged  that  an  industry  in  the 
United  States  is  being  materially  injured 
and  is  threatened  with  further  material 
injury,  and  cited  the  possibility  that  the 
establishment  of  an  industry  producing 
wheel  inserts  in  the  United  States  is 
materially  retarded,  by  reason  of 
allegedly  LTFV  imporis  from  the 
People's  Republic  of  China  (China)  and 
Taiwan  of  wheel  inserts.  Accordingly, 
effective  September  15.  1994,  the 
Commission  instituted  antidumping 
investigations  Nos.  731-TA-720  and 
721  (Preliminary).* 

Notice  of  the  mstitution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  b<e  held  in 
connection  therewith  was  given  by 


'  Hm  racord  u  defined  in  mc  207.2(f)  of  tba 
Ccwnhtkw'*  RuIm  of  Practice  and  Procedure  (19 
CFR  207.2(0). 

'CommiMioner  Newqultl  diuenting. 

*T1m  ilema  coverad  by  ibe  icope  of  Commerce '• 
tanMli|liion  are  wheel  ineerU.  also  referred  to  as 
lag  how  Inaertt  and  inaert  buahings,  made  from 
•lael,  aluminum,  brais.  or  zinc.  A  wbeel  inaart  ia 
a  wasber-like  product  with  a  circular  collar  that 
ptotnidae  into  a  dud  hole  to  provide  i  prtxective 
•eel  between  a  lug  nut  and  an  aluminum  or  alloy 
wbeel  mounted  on  ground  tranaportation  vehicle*. 
A  wheel  iniert  can  be  heat-treated  or  non-heat- 
treated,  with  or  without  knurl*,  and  with  or  without 
•urfaca  coatings.  Surface  coatings  include,  but  are 
not  lunited  to.  chrome  plating,  nickel  plating,  zinc 
plating  (with  or  without  wax  coating),  oxide 
coating,  and  powder  coating. 

«On  October  S.  1M4.  the  petitioner  filed  a  letter 
with  the  Commission  and  Commerce  withdrawing 
the  petition  concerning  China.  Accordingly, 
•fiactive  October  5. 1994.  the  Commiaaion 
discontinued  its  antidumping  investigation 
concerning  wheel  inserts  from  China  (inv.  No.  731- 
TA-720  (Preliminary)). 


posting  copies  of  the  notice  in  the  Office 
of  the  Secretary.  U.S.  International 
Trade  Commission.  Washington.  DC, 
and  by  publishing  the  ixitice  in  the 
Fsdenl  la^star  of  September  22, 1994 
(59  FR  48639).  The  conference  was  held 
in  Washington,  OC,  on  October  6. 1994. 
and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  October 
31, 1994.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
2824  (October  1994).  entitled  "Wheel 
Inserts  firom  Taiwan:  Investigation  No. 
731-TA-721  (Preliminary)." 

Issued:  November  3, 1994 

By  order  of  the  Cnmmissioo. 
DiMUM  IL  Keeimln, 
Secretary. 

(FR  Doc  94-27775  Filed  ll-»-94;  8:45  am] 
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INTERSTATE  COMMERCE 
COMMISStON 

Availablltty  of  Envtronmental 
Assessments 

Pursuant  to  42  U.S.C.  4332,  the 
Commission  has  prepared  and  made 
available  environmental  assessments  for 
the  proceedings  listed  below.  Dates 
environmental  assessments  are  available 
are  listed  below  for  each  individual 
proceeding. 

To  obtain  copies  of  these 
environmental  assessments  contact  Ms. 
Tawanna  Glover-Sanders  or  Ms.  Judith 
Groves.  Interstate  Commerce 
Commission,  Section  of  Environmental 
Analysis.  Room  3219,  Washington.  E)C 
20423.  (202)  927-6203  or  (202)  927- 
6246. 

Comments  on  the  following 
assessment  are  due  15  days  after  the 
date  of  availability: 

AB-No.  42  (Sub-No.  79X).  The 
Atchison.  Topeka.  and  Santa  Fe  Railway 
Company— Abandonment  Elxemption — 
In  Atchison  County.  KS.  EA  available 
10/24/94. 

AB-No.  290  (Sub-No.  148X).  Norfolk 
and  Western  Railway  Company — 
abandonment — Between  Lakeside  and 
Hanging  Rock.  Virginia.  EA  available 
10/28/94. 

AB-No.  290  (Sub-No.  147X).  Norfolk 
Southern  company — Ababnonment — At 
Hilltop  (Martinsville).  Virginia.  EA 
available  10/28/94. 

AB-290  (Sub-No.  151X).  Norfolk  and 
Western  Railway  Company — 
abandonment — Between  Phoebe  and 
Concord.  Viiginia.  EA  available  11/4/94. 


AB-303  (Sub-No.  13X).  Wisconsin 
Central  LTD. — Abandonment 
Ejcemption — In  Brown  County. 
Wisconsin.  EA  available  ll/4i/94. 

Comments  on  the  following 
assessment  are  due  30  days  alter  the 
data  of  availability: 

AB-167  (SUB-NO.  1141). 
Consolidated  Rail  Corporation — 
abandonment  in  Hardin  Couinty.  Cttiio. 
EA  available  11/1/94. 

AB-167  (ub-No.  1142).  Consolidated 
Rail  Corporation — Abandonment — in 
Summit  County,  Ohio.  Ea  available  11/ 
2/94. 

VenMMi  A.  WillUnu.. 
Secretary. 
|FR  Doc.  94-27751  Filed  11-«-44: 8:45  am) 

aUMQ  COM  7MS-*1-P 


Federal  Register  /  Vol.  59,  No.  216  /  Wednesday.  November  9.  1994  /  Notices  55857 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Application 

Pursuant  to  §  1301.43(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  August  2. 1994, 
Johnson  Matthey,  Inc.,  Custom 
Pharmaceuticals  Department.  2003 
Nolle  Drive.  West  Deptford.  New  Jersey 
08066,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  Schedule  I  controlled  substance 
Difenoxin  (9168). 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  above  application  and 
may  also  file  a  written  request  for  a 
hearing  thereon  in  accordance  with  21 
CFR  1301.54  and  in  the  form  prescribed 
by  21  CFR  1316.47. 

Any  such  comments,  objections,  or 
requests  for  a  hearing  may  be  addressed 
to  the  Deputy  Assistant  Administrator, 
Office  of  Diveraion  Control,  Drug 
Enforcement  Administration.  United 
States  Department  of  Justice. 
Washington.  DC  20537.  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
December  9, 1994. 

Dated:  November  1, 1994. 
Gene  R.  HaisUp, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Contro!.  Drug  Enforcement 

Administration. 

[FR  Doc  94-27753  Filed  11-8-94;  8:45  am] 
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Manufacturer  Of  ControHed 
Sulwtancas;  Registration 

.  By  Notice  dated  March  28, 1994,  and 
published  in  the  Federal  Register  on 
April  1. 1994.  (59  FR  15458),  Johnson 
Matthey.  Inc.,  Custom  Pharmaceutic:als 
Department.  2003  Nolle  Drive,  West 
Deptford.  New  Jersey  08066.  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manuCacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

2.5-(imeltK>xyaniphetamine 

1 

(7396). 

Mettiylphenidate  (1724)  

ir 

Hydromorptwoe  (9150)  ...._ 

II 

Diphenoxytele  (9170)  — -.. 

II 

Meperidhie  (9230) 

11 

Moiphine  (9300) > 

II 

Alfenlani  (9737) 

N 

Sufentam  (9740)  ^ 

II 

Carfentani  (9743)  

II 

Fentanyl  (9801) 

II 

A  registered  manufacturer  did  file  a 
written  request  for  a  hearing  with 
respect  to  Methylphenidate.  Therefore, 
pursuant  to  section  303  of  the 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  and  Title  21. 
Code  of  Federal  Regulations. 
§  1301.54(e).  the  Deputy  Assistant 
Administrator.  Office  of  Diveraion 
Control,  hereby  orden  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted  with 
the  exception  of  Methylphenidate. 

Dated:  November  3, 1994. 

Gene  R.  HaMip, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 

(PR  Doc  94-27754  Filed  11-8-94;  8:45  am] 
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DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

PuiJiic  Masting;  Federal  Committee  on 
Appranticaship 

AGENCY:  Employment  and  Training 
Administration.  Labor. 
ACTION:  Notice. 

Piusuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C  App.  1),  notice  is 
hereby  given  that  the  Federal  Committee 
on  Apprenticeship  (FCA)  will  conduct 
an  open  meeting  rai  the  following  three 


dates  and  at  the  following  three 
locations: 

November  29, 1804 

The  Washington  Court  Hotel  on  Capitol 
Hill,  525  New  Jersey  Avenue,  N.W., 
Washington,  D.C  20001. 
West  Ballroom 

The  agenda  on  November  29  will  include: 

9:00  a.m.— Orientation/ Administrative 

Matters 
—Call  to  ortier.  Introduction  of  FCA 

Members 
— Advisory  Committee  Video 
— Advisory  Committee  Procedures/Ethics 
— Election  of  FCA  Vice  Chairs 
— Overview  of  Registered  Apprenticeship 

System 

1.  National  Apprenticeship  Act 

2.  29  CFR  Parts  29  and  30 

3.  Federal/State  Partnership  (BAT;  SAAs) 

4.  Registered  Apprenticeship  System 
Demographics 

5.  Apprenticeship  Information 
Management  (AIMS)  Demonstration 

12:00  Noon— Committee  Recesses  until  11/ 
30/94;  9:00  a.m. 

Novndierao,  1994 

The  Washington  Court  Hotel  on  Capitol 
Hill,  525  New  Jersey  Avenue,  N.W.. 
Washington,  D.C.  20001. 

Montpeiier  Room  (2nd  Floor) 

The  agenda  on  November  30  will  include: 
9:00  a.m. 
—Remarks:  Assistant  Secretary  for  ETA 
and  Assistant  Secretary  for  Adult  and 
Vocational  Education   ' 
—BAT  Report/Introduction  of  BAT 

National  SUff 
— Coounittae  Goals/Priorities  (expansion. 

awards  [utigram,  others) 
— Formation  of  Subcommittees 
12:00  Noon — Committee  Recesses  for  Lunch 
1:30  p.m. 
— Implementation  of  School-to-Worii 

Opportunities  Act 
— Upcoming  Federal  Legislation  Affecting/ 

of  Interest  Apprenticeship 
— Women's  Bureau  Report 
— OFCCP  Report 
4:(X)  p.m. — Public  Comment  Period 
5:00  p.m. — Committee  Recesses  until  12/1/ 
94,  9:<X)  a.m. 

December  1. 1994 

Note  Location  Change 

Prances  Perkins  Building,  U.S.  Department 
of  Labor,  2(X)  Constitution  Avenue.  N.W., 
Washington,  D.C  20210. 
Dept  of  Labor  Academy,  Room  C-5515. 

Seminar  Room  6 

The  agenda  on  Decwnber  1  will  include: 
9:00  a.m.— Reports: 

— Subcommittee  Reports 

— NAGLO  Report 

— NASTAD  Report 

— Remarks:  Secretary  of  Labw 
11:30  ajn.— Other  Business 
12:00  Noon — ^Adjournment 

The  agenda  is  subject  to  change  due 
to  time  constraints  and  priority  items 
which  may  come  before  the  Committee 


between  the  time  of  this  publication  and 
the  scheduled  date  of  the  FCA  meeting. 

Membere  of  the  public  are  invited  to 
attend  the  proceedings.  Individuals  with 
disabilities  should  contact  Marion  W. 
Winters  at  (202)  219-5943  no  later  than 
November  18. 1994.  if  special 
accommodations  are  needed. 

Any  member  of  the  public  who 
vdshes  to  file  written  data,  views  or 
arguments  pertaining  to  the  agenda  may 
do  so  by  furnishing  it  to  the  I^signated 
Federal  Official  at  any  time  prior  to  the 
meeting.  His  address  is:  Mr.  Anthony 
Swoope,  Director,  Bureau  of 
Apprenticeship  and  Training.  ETA.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Room  N-4649, 
Washington.  D.C.  20210.  Fifteen 
duplicate  copies  are  needed  for  the 
members  and  for  inclusion  in  the 
minutes  of  the  meeting. 

Any  member  of  the  public  who 
wishes  to  speak  at  this  meeting  should 
so  indicate  the  nature  of  intended 
presentation  and  the  amount  of  time 
needed  by  furnishing  a  written 
statement  to  the  Designated  Federal 
Official  by  November  25.  The 
Chairperson  will  announce  at  the 
begiiming  of  the  meeting  the  extent  to 
which  time  will  permit  the  granting  of 
such  requests. 

Signed  at  Washington,  DC.  this  3rd  day  of 
November  1994. 
DougKoes, 

Assistant  Secretary  of  Labor  for  Employment 
and  Training. 

[FR  Doc  94-27763  Filed  11-8-94;  8:45  am] 
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Office  Of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training; 
Advisory  Committee  on  Veterans' 
Employment  and  Training;  Open 
Meeting 

Summary:  Pureuant  to  Section  8  of 
the  Veterans'  Benefits  Amendments  Act 
of  1991  (Public  Law  102-16}  and  section 
9  of  the  Federal  Advisory  (Committee 
Act  (FACA)  (Public  Law  92-462,  5 
U.S.C.  app.  n)  the  Advisory  Conmiittee 
on  Veterans'  Employment  and  Training 
was  established.  Notice  of  its 
establishment  was  published  in  the 
Federal  Register  on  August  10, 1994 
(Voliune  59  FR  40923).  Pursuant  to 
section  10(a)  of  FACA,  this  is  to 
announce  a  meeting  of  the  Advisory 
Committee  which  is  to  take  place  en 
December  15, 1994.  The  purpose  of  the 
Advisory  Conmiittee  is  to:  Assess  the 
employment  and  training  needs  of 
veterans;  determine  the  extent  to  which 
the  programs  and  activities  of  the 
Department  of  Labor  are  meeting  such 
needs;  carry  out  such  other  activities 


UMI 
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that  are  necessary  to  make  the  reports 
and  recommendations  required  by  law; 
and.  not  later  than  July  1  of  each  year, 
the  Advisory  Committee  shall  submit  to 
the  Secretary  of  Labor  a  report  on  the 
employment  and  training  needs  of 
veterans. 

Time  and  Place:  The  meeting  will  be 
held  on  Thursday.  December  15. 1994, 
from  10:00  AM  to  approximately  12:30 
PM,  in  Room  S-2508  at  the  Frances 
Perkins  Building.  U.S.  Department  of 
Labor.  200  Constitution  Avenue,  N.W., 
Washington.  D.C. 

Agenda:  The  agenda  for  the  meeting  is 
as  follows: 

•  Opening  of  Meeting  and  Welcoming 
Remarks 

•  Introduction  of  Advisory 
Committee  Members 

•  Solicitor's  Legal  Guidance  to  the 
Advisory  Committee 

•  Remarks  by  Assistant  Secretary  for 
Veterans'  Employment  and  Training 

•  Discussion  of  Focus  of  Advisory 
Committee 

•  Procedures  for  Presentation  of 
Views  to  the  Advisory  Committee 

•  Closing  Remarks  and  Adjournment 

•  PubUc  comments,  time  permitting 
Hast  */z  hour). 

Public  Participation:  The  meeting  will 
be  open  to  the  public.  Seating  will  be 
available  on  a  ftrst-come.  first-served 
basis.  Seats  will  be  reserved  for  the 
media.  Disabled  individuals  should 
contact  Mr.  Thomas  S.  Kecfe  at  the 
address  indicated  below  no  later  than 
December  12, 1994,  if  special 
accommodations  are  needed. 
Individuals  or  organizations  wishing  to 
submit  written  statements  should  send 
ten  (10)  copies  to  Mr.  Thomas  S.  Keefe. 
Special  Assistant,  Office  of  the  Assistant 
Secretary  for  Veterans*  Employment  and 
Training.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W.. 
Washington,  D.C.  20210. 

For  Further  Information  Contact:  Mr. 
Thomas  S.  Keefe,  Special  Assistant. 
Office  of  the  Assistant  Secretary  for 
Veterans'  Employment  and  Training, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue.  N.W.,  Room  S- 
1315,  Washington,  D.C.  20210. 
telephone:  (202)  219-«116. 

Signed  at  Washington.  D.C,  this  3rd  day  of 
November.  1994. 
Preston  M.  Taylor  |r„ 

Assistant  Secretary  for  Veterans'  Employment 

and  Training. 

IFR  Doc.  94-27764  Filed  ll-«-94: 8:45  am) 


Office  of  Wortwrs'  Compenaatlon 
PfOQrwns 

Prtvacy  Act  of  1974;  New  Computer 
Matching  Program 

AGENCY:  Office  of  Workers' 
Compensation  Programs,  United  States 
Department  of  Labor. 

ACTION:  Notice  of  computer  matching 
program  between  the  Office  of  Workers' 
Compensation  Programs  (OWCP)  and 
the  United  States  Postal  Service  (USPS) 
for  public  comment. 

SUMMARY:  Subsection  (e)(12)  of  the 
Privacy  Act  of  1974,  as  amended,  (5 
U.S.C.  552a),  requires  agencies  to 
publish  advance  notice  of  computer 
matching  programs  as  a  means  of 
informing  benefit  recipients/employees 
of  plans  to  conduct  computer  matches 
and  to  allow  public  comment.  This 
publishes  notice  that  the  OWCP  intends 
to  conduct  a  computer  matching 
program  with  the  United  States  Postal 
Service  (USPS).  This  matching  program 
will  compare  OWCP  delinquent  debtor 
records  with  USPS  payroll  records  to 
identify  postal  employees  who  are 
delinquent  in  their  repayment  of  debts 
owed  to  the  federal  government  under 
the  Federal  Employees'  Compensation 
Act  so  as  to  permit  OWCP  to  pursue  and 
collect  the  debt  by  voluntary  repayment 
or  by  salary  ofliset  procedures  under  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365). 

DATES:  Comments  must  be  received  no 
later  than  December  9,  1994.  Unless 
comments  are  received  that  result  in  a 
contrary  determination,  this  matching 
program  will  become  effective  40  days 
aher  transmittal  of  a  matching  report  to 
the  Office  of  Management  and  Budget 
(OMB)  or  40  days  after  transmittal  of  a 
matching  report  and  a  copy  of  the 
matching  agreement  to  the  Congress  or 
30  days  after  the  date  of  this  notice, 
whichever  occurs  last. 

ADDRESSES:  Comments  may  be  mailed  to 
the  Director  for  Federal  Employees' 
Compensation,  U.S.  Department  of 
Labor,  OWCP,  200  Constitution  Avenue. 
NW.,  Room  S-3229,  Washington.  DC 
20210-0002  or  delivered  to  the  above 
address  between  8:15  a.m.  and  4:45  p.m. 
Conunents  received  may  also  l>e 
inspected  during  the  above  hotirs. 
FOR  FliRTHER  MFORMATKM  CONTACT: 
Mr.  Alex  ).  Seneca]  at  the  above  address 
or  at  telephone  (202)  219-8461. 
SUPPi^MENTARY  INFORMATION:  Pursuant 
to  subsection  (o)  of  the  Privacy  Act  of 
1974,  OWCP  and  USPS  have  concluded 
an  agreement  to  conduct  a  computer 
matching  program  between  the  agencies. 
The  purpose  of  the  match  is  to  exchange 


personal  data  between  the  agencies  for 
debt  collection.  The  match  will  yield 
the  identity  and  location  of  OWCP 
debtors  employed  by  USPS  so  that 
OWCP  can  pursue  recoupment  of  the 
debt  by  voluntary  payment  or  by  salary 
offset  procedures.  Computer  matching 
appeared  to  be  the  most  efficient  and 
ehiective  manner  to  accomplish  this  task 
with  the  least  amount  of  intrusion  of 
personal  privacy  of  the  individuals 
concerned. 

A  copy  of  the  computer  matching 
agreement  between  OWCP  and  USPS  is 
available  to  the  public  upon  request. 
Requests  should  be  submitted  to  the 
address  caption  above  or  to  the  USPS 
Records  Office,  475  L'Enfant  Plaza.  SW., 
Washington,  DC  20260-5240. 

Pursuant  to  subsection  (r)  of  the 
Privacy  Act  of  1974  and  the  reporting 
requirements  set  forth  in  paragraph  4d 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  Revised.  "Management  of  Federal 
Information  Resources,"  dated  July  2. 
1993  (58  FR  36068-36086),  a  computer 
matching  program  report,  including  an 
advance  copy  of  this  notice,  was 
submitted  to  Congress  and  to  the  Office 
of  Management  and  Budget  on 
November  4, 1994.  The  matching 
program  is  subject  to  review  by  OMB 
and  Congress  and  shall  not  become 
effective  until  that  review  period  has 
elapsed. 

Notice  of  a  Compater  Matching 
Program  Between  the  Office  of 
Workers'  Compensation  Programs  and 
the  United  States  Foetal  Service  for 
Debt  CoUectioo 

A.  Participating  agencies:  The  United 
States  Postal  Service  (USPS)  is  the 
recipient  agency  and  will  perform  the 
computer  match  with  debtor  records 
provided  by  the  Department  of  Labor. 
Office  of  Workers'  Compensation 
Programs  (OWCP),  the  source  agency  in 
this  matching  program. 

B.  Purpose  of  the  matching  program: 
The  computer  match  will  compare 
USPS  payroll  and  OWCP  delinquent 
debtor  records  so  that  OWCP  can 
identify  and  locate  postal  employees 
who  owe  delinquent  debts  to  the  federal 
government  under  the  Federal 
Employees'  Compensation  Act 
administered  by  OWCP.  The  pay  of  an 
employee  verified  as  a  delinquent 
debtor  may  be  offset  imder  the 
provisions  of  the  Debt  Collection  Act  of 
1982  when  volimtary  payment  is  not 
made. 

C  Legal  authority  for  conducting  the 
match:  This  matching  program  will  be 
conducted  under  the  authority  of  the 
Debt  Collection  Act  of  1982  (Pub.  L.  97- 
365)  which  authorizes  federal  agencies 
to  offset  a  federal  employee's  salary  as 


a  means  of  satisfying  delinquent  debts 
owed  to  die  United  States  (5  U.S.C 
5514(a)).  The  implementing  regulations 
are  contained  in  4  CFR  Chapter  II, 
Federal  Claims  Collection  Standards 
(General  Accounting  Office— 
Deportment  of  Justice).  20  CFR  10.320- 
324  (Department  of  Labor)  contains 
OWCP's  regulations  governing  the 
establishment  and  recovery  of 
overpayments  and  29  CFR  20.74-20.90. 
Salary  Offset  (Department  of  Labor), 
establishes  the  Department's  regulations 
governing  salary  offset  when  the  debtor 
is  a  current  employee  of  the  United 
States. 

D.  Categories  of  individuals  involved 
and  identification  of  records  used:  The 
systems  of  records  maintained  by  the 
participant  agencies  under  the  Privacy 
Act  of  1974  from  which  records  will  b« 
disclosed  for  the  purpose  of  this 
computer  match  are: 

1.  The  USPS  will  use  records  from  its 
system  "Finance  Records — Payroll 
System.  USPS  050.020"  containing 
payroll  records  for  approximately 
700,000  current  USPS  employees 
Disclosure  will  be  made  under  routine 
use  24  of  that  system,  a  full  description 
of  which  was  last  published  in  57  FR 
57515.  dated  December  4, 1992. 

2.  OWCP  will  use  records  from  its 
system  identified  as  DOL/ROVT-l. 
entitled  "Office  of  Workers' 
Compensadon  Programs,  Federal 
Employees'  Compensation  Act  Fiie"  and 
containing  approximately  1,000 
delinquent  debt  accouni  records. 
Disclosure  will  be  made  under  routine 
use  "n"  of  that  system,  a  full  description 
of  which  was  last  published  in  the 
Federal  Re^ster  at  58  FR  49548. 49556- 
8.  on  September  23. 1993  with 
amendments  published  at  59  FR  47361 
on  September  IS,  1994. 

E.  Description  of  the  computer 
matching  program:  OWCP  will  provide 
to  USPS  a  magnetic  computer  tape 
containing  the  names  and  Social 
Security  Numbers  (SSNs)  of  its 
delinquent  debtors.  By  computer,  the 
USPS  will  compare  that  information 
with  its  payroll  file,  establishing 
matched  individuals  (i.e.,  "hits")  on  the 
basis  of  like  SSNs.  For  each  matched 
individual,  the  USPS  will  provide  to 
OWCP  the  name,  SSN,  date  of  birth, 
home  address,  woik  address,  and 
employee  type  (permanent  or 
temporary).  OWCP  will  be  responsible 
for  verifying  and  determining  if  the  data 
of  the  USPS  matched  records  are 
consistent  with  OWCP's  source  data  and 
will  resolve  any  discrepancies  or 
inconsistencies  on  an  individual  basis, 
conducting  independent  inquiries  when 
necessary  to  resolve  questionable 
'dentities.  OWCP  vdll  also  be 


responsible  for  making  final 
determinations  as  to  positive 
identification,  amoimt  of  indebtedness 
and  recovery  efforts  as  a  result  of  the 
match. 

F.  Beginning  and  ending  dates  of  the 
matching  program:  This  computer 
matching  program  is  expected  to  begin 
in  December.  1994.  By  agreement 
between  OWCP  and  USPS,  the  matching 
program  will  continue  in  effect  for  a 
period  of  18  months  and  may  be 
extended  for  12  aaditional  months 
unless  one  of  the  parties  to  the 
agreement  advises  the  other  by  written 
request  to  terminate  or  modify  the 
agreement. 

Daied:  November  4, 1994. 

Shelby  Hallmark. 

Acting  Deputy  Assistant  Secretary,  Office  of 
Workers'  Compensation  Programs. 

(FR  Doc  94-27765  Filed  11-8-94;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(Notice  94-0881 

Intent  To  Grant  a  Partially  Exchisiva 
Patent  Llconaa 

AGENCY:  Naticmal  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Intent  to  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Veatronics  Corporation  of 
Charlotte.  North  Carolina  28205,  a 
partially  exclusive  license  to  practice 
the  invention  protected  by  U.S.  Patent 
No.  5,140,992  entitled  "PASSIVE 
FETAL  MONITORING  SENSOR,"  whicn 
was  granted  on  August  25, 1992,  by  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 

The  partially  exclusive  license  will 
contain  appropriate  terms  and 
conditions  to  be  negotiated  in. 
accordance  with  NASA  Patent  Licensing 
Regulations  (14  CFR  1245).  NASA  will 
negotiate  the  final  terms  and  conditions 
and  grant  the  license  unless,  within  60 
days  of  the  date  of  this  notice,  the 
Director  of  Patent  Licensing  receives 
written  objections  to  the  grant,  together 
with  supporting  documentation.  The 
Director  of  Licensing  will  review  all 
written  responses  to  the  notice  and  then 
reconunend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  license. 

DATES:  Comments  to  the  notice  must  be 
received  by  January  9, 1995. 


ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP. 
Washington,  DC  20546. 

FOR  FURTHER  WFORMATION  CONTACT: 

Mr.  Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing,  (202)  358-2041. 

Dated:  November  1. 1994. 
Edward  A.  Frankle. 
General  Coiuise/. 

(FR  Doc  94-27727  Filed  11-8-94;  8:45  am] 
BILUNQ  CODE  TSW-ei-M 


[Notiee94-0eq 

Intent  To  Grant  an  Excluaive  Patent 
License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Intent  To  Grant  a 
Patent  License. 

SUMMARY:  NASA  hereby  gives  notice  of 
intent  to  grant  Pacific  Scientific 
Company  of  Chandler,  Arizona  85226. 
an  exclusive  license  to  practice  the 
invention  protected  by  U.S.  Patent  No. 
5,160,233  entitled  "Fastening  Apparatus 
Having  Shape  Memory  Alloy  Actuator." 
which  was  issued  on  November  3, 1992. 
by  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration. 

The  exclusive  license  will  contain 
appropriate  terms  and  conditions  to  be    i 
negotiated  in  accordance  with  NASA 
Patent  Licensing  Regulations  (14  CFR 
part  1245).  NASA  will  negotiate  the 
final  terms  and  conditions  and  grant  the 
license  unless,  within  60  days  of  the 
date  of  this  notice,  the  Director  of  Patent 
Licensing  receives  written  objections  to 
the  grant,  together  with  supporting 
documentation.  The  Director  of 
Licensing  will  review  all  written 
responses  to  the  notice  and  then 
recommend  to  the  Associate  General 
Counsel  (Intellectual  Property)  whether 
to  grant  the  license. 

DATES:  Comments  to  the  notice  must  be 
received  by  January  9. 1995. 

ADDRESSES:  National  Aeronautics  and 
Space  Administration,  Code  GP, 
Washington,  DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Harry  Lupuloff,  NASA,  Director  of 
Patent  Licensing.  (202)  358-2041. 

Dated:  November  1, 1994. 
Edward  A.  Fruikls, 
CeneraJ  Couitsel. 

IFR  Doc  94-27761  Filed  ll-*-fl4;  8.45  am) 
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NATIONAL  SCIENCE  FOUNDATION 
Coileetion  of  InfonnatkNi  Submitted  for 


In  aocordanoe  «irith  the  Paperwork 
Reduction  Act  and  OMB  Guidelines,  tlie 
National  Science  Foundation  is  posting 
a  notice  of  information  collection  that 
will  affect  the  public.  Interested  persons 
are  invited  to  submit  comments  by 
December  6, 1994.  Copies  of  materials 
may  be  obtained  at  the  NSF  address  or 
telephone  number  shown  below. 

(A)  Agency  Clearance  Officer.  Herman 
G.  Fleming,  Divisions  of  Contracts, 
Policy  and  Oversight.  National  Science 
Foundation,  4201  Wilson  Boulevavd, 
Arlington.  VA  22230,  or  by  telephone 
(703)  306-1243.  Comments  may  also  be 
submitted  to: 

(B)  OMB  Desk  Officer.  OfBce  of 
Information  and  Regulatory  Affairs, 
ATTN:  Dan  Chenok.  Desk  Officer.  OMB, 
722  Jackson  Place,  Room  3208.  NEOB. 
Washington.  DC  20503. 

Title:  Impact  of  Industry — Engineering 
Research  Center  (ERC)  Interaction  and 
Effectiveness  of  ERC-Trained 
Industrially  Employed  Engineers. 

Affected  Public:  Individuals. 
Businesses  or  other  for-profit,  and  small 
businesses  or  organizations. 

Respondents/Reporting  Burden:  918 
respondents:  25  minutes  per  response. 

Abstract:  The  evaluation  examines 
two  aspects  of  NSF's  Engineering 
Research  Center  program's  mission:  the 
impact  (1)  on  industry  of  di^erent  types 
of  ERC-industry  interaction  and  (2)  of 
ERC  training  on  industrially  employed 
graduates.  Survey  participants  include: 
ERC  industrial  partner  firm 
representatives,  industrially  employed 
ERC  masters  and  doctoral  graduates, 
graduates'  supervisors. 

Dated:  November  2. 1994. 
Herman  G.  Fleming, 
Reports  Clearance  Officer. 
(PR  Doc  94-27701  Filed  11-8-94;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  C^ce 
of  Management  and  Budget  (OMB) 
Review 

agency:  Nuclear  Regidatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  has  recently  submitted  to 
OMB  for  review  the  following  proposal 


for  collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1980  (44  U.S.C  Chapter  35). 

1.  Tjrpe  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Parts  50,  55.  and 
73 — Reduction  of  Reporting 
Requirements  Imposed  on  NRC 
Licensees. 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  is  the  collection 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Nuclear  power  reactors  and 
material  Ucensees  under  Parts  50.  55, 
and  73. 

6.  An  estimate  of  the  number  of 
responses  annually:  A  reduction  of  33 
submittals  of  containment  leakage  test 
simimary  test  reports  (.3  per  licensee);  a 
reduction  of  50  notifications  under 

§  55.25  (.5  per  licensee):  and  a  reduction 
of  284  submittals  of  safeguards  log 
events  (4  per  licensee). 

7.  An  estimate  of  the  number  of  hours 
needed  annually  to  complete  the 
requirement  or  request:  Total  reduction 
of  1888.5  hours  or  10  hours  per  licensee. 

8.  An  indication  of  whether  Section 
3504(h).  Public  Law  96-511  applies: 
Applicable. 

9.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  regulations  to  reduce  reporting 
requirements  currently  imposed  on 
water-cooled  nuclear  power  reactor  and 
nuclear  material  Ucensees.  This  action 
will  result  in  reducing  the  regulatory 
burden  on  NRC  licensees  and  is  the 
result  of  an  NRC  initiative  to  review  its 
current  regulations  with  the  intent  to 
revise  or  eliminate  duplicative  or 
unnecessary  reporting  requirements. 
The  proposed  amendments  will:  (1) 
Eliminate  the  current  requirement  for 
licensees  to  submit  to  the  NRC  summary 
reports  of  containment  leakage  rate  tests 
(10  CFR  Part  50-Appendix  J),  but 
preserve  the  requirements  in  §§  50.72 
and  50.73  under  which  licensees 
currently  report  any  instances  of  leakage 
exceeding  authorized  limits  in  the 
technical  specifications  of  the  license; 
(2)  revise  10  CFR  55.25  to  refer  licensees 
to  a  similar  reporting  requirement  in  10 
CFR  50.74(c)  and  require  notification  of 
operator  incapacity  only  in  case  of 
permanent  disability  or  illness;  and  (3) 
eliminate  the  requirement  for  quarterly 
submittal  of  safeguards  event  logs 
presenUy  contained  in  10  CFR 
73.71(c)(2)  and  Appendix  G  to  Part  73. 

Copies  of  the  submittal  may  be 
inspected  or  obtained  for  a  fee  itom  the 
NRC  Public  Document  Room,  2120  L 
Street  NW.  (Lower  Level),  Washington, 
DC 


Comments  and  questions  can  be 
directed  by  mail  to  the  OMB  reviewer 
Troy  Hillier,  Office  of  Information  and  . 
Regulatory  AfEairs,  (3150-0011,  -0018. 
-0002),  NEOB-10202,  Office  of 
Management  and  Budiget,  Washingttn, 
DC  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  2d  day 
of  November,  1994. 

For  th«  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfbrd, 

Designated  Senior  Official  for  Information 
Resources  Management. 
[FR  Doc  94-27738  Filed  11-8-94;  8:45  am) 
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P>ocket  Nos.  50-373  and  50-374] 

Commonwealth  Ediaon  Co.;  Notice  of 
Wntidrawai  of  Application  for 
Amendment  to  Facility  Operating 
Licenae 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Commonwealth 
Edison  Company  (the  licensee)  to 
withdraw  its  April  16, 1990,  application 
for  proposed  amendment  to  Facility 
Operating  License  No.  NPF-1 1  and 
Facility  Operating  License  No.  NPF-18 
for  the  LaSalle  County  Station,  Units  1 
and  2,  located  in  Brookfield  Township, 
LaSalle  County,  Illinois. 

The  proposed  amendment  would 
have  revised  the  technical  specification 
testing  requirements  for  the  charcoal 
adsorber  beds  and  HEPA  filters  of  the 
Standby  Gas  Treatment  System  and 
Control  Room  Emergency  Filtration 
System  and  Supply  Filter. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  27, 1990 
(55  FR  26278).  However,  by  letter  dated 
September  27, 1994,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  16, 1990,  and 
the  licensee's  letter  dated  September  27. 
1994,  which  withdrew  the  application 
for  license  amendment.  The  above 
doc\mients  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington,  DC  20555,  and  at  the 
Public  Library  of  Illinois  Valley 
Community  College.  Rural  Route  No.  1. 
Oglelsby,  Illinois  61348. 

Dated  at  Rockville,  Maryland,  this  2Dd  day 
of  November,  1994. 


For  the  Nuclear  Regulatory  Commission. 
WliUwnaKMddey, 

Prefect  Manager,  Project  Directorate  in-2. 
Division  €^  Reactor  Profecta—lV/V,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc  94-27734  Piled  ll-»-94;  8:45  am] 
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(Dockat  Noa.  5fr-317  and  50-3iq 

BaWmora  Qas  A  Electric  Co^  Calvert 
Cliffs  Nudaar  Power  Plant.  Unit  Nos.  1 
and  2;  Exemption 

I 

The  Baltimore  Gas  and  Electric 
Company  (BGftE/licensee)  is  the  holder 
of  Facility  Operation  License  Nos.  DPR- 
53  and  DPR-69,  which  authorizes 
operation  of  the  Calvert  Cliffs  Nuclear 
Power  Plant,  Unit  Nos.  1  and  2  (the 
facilities),  respectively.  The  license 
provides,  among  other  things,  that  the 
facilities  are  subject  to  all  rules, 
regulations  and  Orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facilities  are  pressurized  water 
reactors  located  at  the  licensee's  site  in 
Calvert  County,  Maryland. 

The  licensee  is  implementing 
upgrades  to  the  existing  safety-related 
emergency  diesel  generators  (EEXSs)  to 
increase  their  load  capacity.  The  first 
pcul  of  this  effort  was  to  upgrade  Unit 
1  EDG  No.  11  during  the  previous  Unit 
1  refueling  outage  (RFO-11).  The 
second  part  of  the  EDG  upgrade  project 
is  to  upgrade  Unit  2  EDG  No.  21  during 
the  upcoming  Unit  2  refueling  outage 
(RFO-10).  RFO-10  is  scheduled  to 
commence  on  March  17, 1995.  and  to  be 
completed  in  late  May  1995.  To  support 
this  second  portion  of  the  upgrades,  the 
licensee  has  identified  one  temporary 
exemption  required  at  this  time.  The 
exemption  is  specified  below. 

n 

The  Code  of  Federal  Regulations  at  10 
CFR  Part  50,  Appendix  A,  General 
Criterion-2  (GE)C-2),  requires  that 
Structures,  systems,  and  components 
important  to  safety  shall  be  designed  to 
withstand  the  effects  of  natural 
phenomena  such  as  *  *  *  tornadoes, 
•  •  *  without  loss  of  capability  to 
perform  their  safety  functions. 

The  licensee  has  requested  the 
temporary  exemption  bom  GDC-2 
because  of  the  planned  upgrade  of  the 
Unit  2  EDG  No.  21.  The  effort  will 
require  temporary  removal  of  a  steel 
missile  door  which  will  expose  portions 
of  the  support  systems  of  EX>G  Nos.  11 
and  12.  'These  EDGs  are  required  to  be 
operable  to  support  the  operation  of 
Unit  No.  1  and  the  shutdown  or 


refueling  of  Unit  No.  2.  These  EDGs 
require  protection  from  the  potential 
effects  of  postulated  missiles  generated 
by  natural  phenomena.  The  licensee 
indicates  that  the  steel  missile  door  will 
be  removed  4  times  during  RFO-10.  The 
licensee  estimates  that  each  of  the 
missile  dom  removals  will  last  for  about 
24  hours  which  will  result  in  a  total 
removal  time  of  about  100  hours  during 
the  scheduled  65  day  outage. 

The  licensee  is  providing 
compensatory  action  to  assure  the  safe 
operation  of  Unit  No.  1  and  refueling  of 
Unit  No.  2  for  the  short  periods  of  time 
during  which  the  steel  missile  door  will 
be  removed.  To  encompass  all  severe 
weather  conditions  as  defined  in  the 
plant  site  Emergency  Response  Plan 
Implementing  Procedures  3.0, 
Attachment  17,  a  concerted  effort  will 
be  made  to  reinstall  the  missile  door  if 
a  tornado  or  hurricane  watch  is  issued 
or  if  sustained  winds  are  predicted  to  be 
greater  than  50  miles/hour  at  the  site. 
The  only  factor  which  would  impede 
the  reinstallation  of  the  missile  door 
would  be  to  ensure  the  safety  of  the 
individuals  performing  the 
reinstallation. 

Considering  the  existing  design 
features  and  compensatory  measure 
proposed  by  the  licensee,  the  likelihood 
of  damage  to  the  exposed  EDG  support 
systems  from  postulated  missiles 
generated  by  natural  phenomena  is 
minimal  for  the  short  periods  of  time 
that  the  protective  door  will  be 
removed.  Also,  based  on  the 
compensatory  measure  provided, 
reasonable  assurance  exists  that  the 
ability  to  reinstall  the  missile  door  will 
be  maintained  prior  to  any  severe 
weather  which  could  result  in  airborne 
missiles.  Therefore,  there  is  reasonable 
assurance  that  the  proposed  GDC-2 
exemption  will  present  no  undue  risk  to 
public  health  and  safety. 

m 

The  Conunission  has  determined, 
pursuant  to  10  CFR  50.12(a),  that, 
special  circumstances  as  set  forth  in  10 
CFR  50.12(a)(2)(v)  exist.  The  exemption 
would  provide  only  temporary  relief 
fit>m  the  applicable  regulation  (GDC-2). 
The  exemption  is  requested  for  a 
specific  time  period  after  which  the 
facility  would  again  be  in  conformance 
with  aH  the  requirements  of  GDC-2.  The 
licensee  has  made  good  faith  efforts  in 
considering  alternatives  to  the 
exemption  request  and  has  concluded 
that  the  EDG  upgrades  can  only  be 
conducted  without  the  subject 
exemption  during  a  period  when  both 
units  are  shut  down. 

Based  on  the  above  and  on  review  of 
the  licensee's  submittal,  as  summarized 


in  the  Safety  Evaluation,  dated  October 
28, 1994,  the  NRC  staff  concludes  that 
the  likelihood  of  unacceptable  damage 
to  the  exposed  portions  of  the  operable 
EDGs  support  systems  due  to  weathn^ 
induced  missiles  during  the  shcHt 
duration  exposures  occuning  in  the 
exemption  period  is  low. 

Based  on  the  low  probability  of 
unacceptable  events,  coupled  with  the 
compensatory  measiue  which  the 
licensee  has  committed  to,  the  NRC  staff 
finds  the  proposed  exemption  from 
GDC-2  to  be  acceptable. 

Accordingly,  the  Commission  has 
determined  that,  pureuant  to  10  CFR 
50.12,  the  subject  exemption  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  the  public  hedth  and 
safety,  and  is  consistent  with  the 
common  defense  and  security.  The 
Commission  further  determines  that 
special  circumstances,  as  provided  in  10 
CFR  50.12(a)(2)(v),  are  present  justifying 
the  exemption;  namely,  that  the 
exemption  would  provide  only 
temporary  relief  irom  the  applicable 
regulations  and  that  the  licensee  has 
made  good  faith  efforts  to  comply  with 
the  regulations. 

Therefore,  the  Commission  hereby 
approves  the  following  exemption: 
Calvert  Cliffs  Nuclear  Power  Plant,  Unit 
Nos.  1  and  2,  may  operate  without 
conforming  to  the  requirements  of  GDC- 
2  as  they  apply  to  the  exposed  portions 
of  the  support  systems  for  EDG  Nos.  11 
and  12  providing  that  the  compensatory 
measure  as  described  herein  is  in  place 
for  the  period  of  the  exemption. 

Pursuant  to  10  CFR  51.32.  the 
Conmiission  has  determined  that 
granting  the  above  exemption  will  have 
no  significant  impact  on  the  quality  of 
the  human  envirotunent  (October  27, 
1994,  58  FR  54013). 

The  subject  Unit  No.  2  EDG  No.  21 
upgrade  GIX>-2  exemption  if  effective 
from  its  date  of  issuance  through  May 
31, 1994. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Steven  A.  Varga, 

Director,  Division  of  Reactor  Projects — l/U, 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  94-27737  Filed  11-8-94:  8:45  ami 
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i64«2-os  (Expirad):  EA  M-saq 

OW  Porga  TMling  Co.;  Okf  Forgt,  PA; 
Ord«r  to  Cmm  and  OMist  Um  and 
Poswslon  of  Regulated  Byproduct 


Old  Foige  Tasting  Company  (Licensee 
or  Old  Foige)  is  the  holder  of  expired 
Byproduct  Materials  License  No.  37- 
21381-01  (license)  issued  by  the 
Nuclear  Regulatory  Commission  (NRC 
or  Commission)  pursuant  to  10  CFR  Part 
30  on  )uly  7.  1983.  The  license 
authorized  the  possession  and  use  of 
byproduct  material,  cesium-137  and 
ameridum-241  sealed  80urce(s)  in 
gauges,  in  accordance  with  the 
conditions  specified  therein.  The 
License  expired  on  December  31. 1993. 

n 

Since  the  expiration  of  the  License, 
the  byproduct  material  has  remained  in 
the  possession  of  Old  Forae  at  its  S. 
Keyser  Avenue  fsdlity,  old  Forge, 
Pennsylvania.  The  Licensee  did  not 
submit  an  application  for  renewal  of  the 
License  pursuant  to  10  CFR  30.37  prior 
to  its  expiration:  nor  did  the  Licensee 
notify  the  Commission  of  a  decision  not 
to  renew  the  License,  dispose  of  the 
byproduct  material,  and  submit  a 
completed  form  NRC-314.  as  required 
pursuant  to  10  CFR  30.36. 

On  May  6. 1994.  the  NRC  Region  I, 
issued  a  Notice  of  Violation  (NOV)  to 
Old  Forge  Testing  Company,  ATTN: 
Jonathan  ^zostek.  President  and 
Radiation  Safety  Officer,  for  possession 
of  material  without  a  valid  license  in 
violation  of  10  CFR  30.3.  The  letter 
forwarding  the  NOV  directed  Old  Forge 
to  place  the  radioactive  material  in  its 
possession  in  secure  storage  until  such 
time  as  it  acquired  an  NRC  license,  and 
stated  that  no  other  use  of  that  material 
or  purchase  of  additional  material  was 
authorized.  Old  Forge  did  not  respond 
to  the  NOV.  Old  Forge  was  contacted  on 
numerous  occasions  between  March  2. 
1994  and  June  10. 1994.  by  Region  I  staff 
to  determine  the  disposition  of  the 
byproduct  material.  In  a  March  10, 1994 
telephone  conversation  with  NRC 
Region  I,  Mr.  Szostek  stated  that  he  is 
aware  that  Old  Forge  needs  a  license, 
but  could  not  cimently  effort  to  apply 
for  one.  He  also  stated  that  the  gauge 
was  not  being  used  and  that  it  was  in 
loclied  storage.  On  June  15, 1994.  the 
NRC  sent  Old  Forge  a  letter  reminding 
it  that  it  is  in  continuous 
noncompliance  with  NRC  regulations 
for  possessing  byproduct  material 
without  a  valid  NRC  license,  and  must 
1  transfer  the  byproduct  material  to  an 


authorized  recipient.  By  that  letter.  Old 
Forge  was  informed  that  it  it  was  unable 
to  transfer  the  material  to  an  authorized 
recipient  within  30  days  of  the  date  of 
that  letter,  it  must  inform  the  NRC.  in 
writing,  of  the  reason  why  it  was  unable 
to  do  so.  As  of  this  date.  Old  Forge  has 
not  responded  to  the  letter,  not  has  it 
transfnTed  the  byproduct  material  to  an 
authorized  recipient.  Further,  as  of  this 
date.  Old  Forge  has  not  applied  for.  nor 
obtained,  an  NRC  license. 

in 

Old  Forge  is  in  possession  of 
byproduct  material  without  a  valid  NRC 
license.  This  is  prohibited  by  Secti(m  81 
of  the  Atomic  Energy  Act  (AEA)  of  1954. 
as  amended.  Based  on  the  above.  Old 
Forge  has  violated  10  CFR  30.3.  which 
states  that,  except  for  persons  exempt  as 
provided  in  10  CFR  Parts  30  and  150, 
no  person  shall  possess  or  use 
byproduct  material  except  as  authorized 
in  a  specific  or  general  NRC  license.  Old 
Forge  has  failed  to  comply  with  10  CFR 
30.36(b)  which  requires,  in  part,  that 
each  licensee  notify  the  Commissicm 
prompUy,  in  writing,  and  request 
termination  of  the  license  when  the 
licensee  decides  to  terminate  all 
activities  involving  materials  authorized 
under  the  license. 

Furthermore,  notwithstanding  the 
several  notices  concerning  the  above 
from  the  NRC  and  the  corresponding 
opportunities  to  achieve  compliance 
Mnth  the  applicable  requirements.  Old 
Forge  has  deliberately  violated  NRC 
requirements  by  possessing  cesium-137 
and  americium-241  sealed  source(s) 
without  a  Ucense.  This  cdnclusion  U 
based  on  the  facts  that  Old  Foige  never 
filed  a  renewal  application  before  the 
license  issued  tq  Old  Foige  expired  on 
December  31. 1993,  as  provided  in  10 
CFR  30.37;  Old  Forge  has  not  responded 
to  the  NRC  Notice  of  Violation  issued  an 
May  6,  1993;  Old  Forge  has  not 
responded  to  an  NRC  letter  dated  June 
15. 1994,  addressing  the  previous  failure 
of  Old  Forge  to  respond  to  the  Notice  of 
Violation;  Old  Forge  has  deliberately 
not  disposed  of  the  radioactive  material; 
Old  Forge  possesses  the  radioactive 
material  contrary  to  10  CFR  30.3, 
without  a  valid  NRC  specific  license; 
and  Mr.  Szostek  has  stated  to  the  NRC 
on  niunerous  occasions  that  Old  Forge 
Testing  Company  intends  to  apply  for  a 
new  license  but  has  not  done  so. 

The  Atomic  Energy  Act  and  the 
Commission's  regulations  require  that 
the  possession  of  licensed  material  be 
under  a  regulated  system  of  licensing 
and  inspection.  Improper  handling  of 
the  byproduct  material  can  resuh  in 
unnecessary  exposure  to  radiation. 
Because  Old  Foige  has  continued  to 


possess  byproduct  material  without  a 
valid  license  after  being  notified  by  NRC 
that  the  license  has  expired  and  that, 
since  thev  have  not  obtained  a  new 
license,  the  material  must  be  transferred 
to  an  authorized  recipient.  Old  Forge 
has  demonstrated  that  they  are  either 
unwilling  or  unable  to  comply  with 
Commission  requirements.  Given  the 
circumstances  surrounding  the 
possession  of  the  byproduct  material 
without  a  license  by  Old  Forge,  and  its 
failure  to  respond  to  the  NOV  dated 
March  8, 1993.  and  to  the  letter  dated 
Jime  2. 1994. 1  lack  the  requisite 
reasonable  assurance  that  the  health  and 
safety  of  the  public  will  be  protected 
while  Old  Forge  remains  in  possession 
of  the  radioactive  material  without  the 
required  NRC  Ucense. 

IV 

Accordingly,  in  accordance  with 
Sections  81, 161b,  161c,  161i,  and  161o 
of  the  Atomic  Energy  Act  of  1954,  as 
amended,  and  10  CFR  Parts  20  and  30 
of  the  Commission's  regulations,  it  is 
hereby  ordered  that  Old  Foige  Testing 
Company  shall: 

A.  Immediately  cease  and  desist  trom 
any  further  use  of  byproduct  material 
now  in  its  possession  with  the 
exception  that  sealed  source(s) 
containing  cesium-137  or  americium- 
241  shall  be  tested  for  leakage  by  a 
person  authorized  to  perform  the  test 
prior  to  transfer  of  the  source(s)  to 
another  person  or  entity,  if  a  leak  test 
has  not  been  performed  within  the  last 
six  months  prior  to  transfer. 

B.  Maintam  safe  control  over  the 
byproduct  material,  as  required  by  10 
CFR  part  20.  by  keeping  the  material  in 
locked  storage  and  not  allowing  any 
person  access  to  the  material,  except  for 
purposes  of  assuring  the  material's 
continued  safe  storage,  until  the 
material  is  transferred  to  a  person 
authorized  to  receive  and  possess  the 
material  in  accordance  with  the 
provisions  of  this  Order  and  the 
Commission's  regulations. 

C  Transfer  all  byproduct  material  to 
a  person  authorized  to  receive  and 
possess  it  within  30  days  of  the  date  of 
this  Order.  If  Old  Forge  does  not  have 
sufficient  funds  to  complete  the  transfer, 
Old  Forge  must  provide,  within  10  days 
of  this  Order,  evidence  supporting  such 
a  claim  by  submitting  to  the  Director, 
Office  of  Enforcement.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555:  (1)  An  estimate  of  the  cost  of 
the  transfer  and  the  basis  for  the 
estimate,  including  the  license  numbers 
and  identities  of  the  persons  who  have 
provided  estimates  of  the  cost  of  the 
transfisr  (2)  written  statements  from  at 
least  two  banks  stating  that  Old  Foige 


does  not  qualify  for  a  loan  to  pay  for  the 
transfer;  (3)  copies  of  the  Federal 
income  tax  returns  of  Old  Forge  for  the 
years  ending  1993, 1992, 1991,  and 
1990;  and  (4)  a  signed  statement 
agreeing  to  allow  the  NRC  to  receive 
credit  information  on  Old  Forge  from  a 
credit  agency.  In  addition,  if  Old  Forge 
has  not  been  able  to  find  a  person  who 
will  accept  the  byproduct  material.  Old 
Foige  must  provide  to  the  Director, 
Office  of  Enforcement,  at  the  address 
stated  above,  within  10  days  of  the  date 
of  this  Oder,  the  names  of  the  persons 
who  have  been  contacted  regarding 
acceptance  of  the  byproduct  material 
and  the  dates  that  the  contacts  were 
made.  A  submittal  of  evidence 
supporting  the  lack  of  sufficient  funds 
does  not  excuse  noncompliance  with 
this  order. 

D.  At  least  two  working  days  prior  to 
the  date  of  the  transfer  of  the  byproduct 
materiaL  notify  Dr.  Ronald  Bellamy. 
Chief.  Nuclear  Materials  Safety  Branch. 
NRC,  Region  I.  by  telephone  (610-337- 
5200)  so  that  the  NRC  may,  if  it  elects, 
observe  the  transfer  of  the  material  to 
the  authorized  recipient. 

E.  Within  seven  days  following 
completion  of  the  transfer,  provide  to 
the  Regional  Administrator,  Region  I.  in 
writing,  under  oath  or  affirmation:  (1) 
Confirmation,  on  NRC  Form  314.  that 
the  cesium-137  has  been  transferred,  (2) 
the  last  date  that  the  byproduct  material 
was  used,  (3)  a  copy  of  the  leak  test 
performed  prior  to  the  transfer.  (3)  a 
copy  of  the  survey  performed  in 
accordance  with  10  CFR  30.36{c){l)(v), 
and  (5)  a  copy  of  the  certification  from 
the  authorized  recipient  that  the  source 
has  been  received. 

Copies  of  the  response  to  this  Order 
shall  be  sent  to  the  Regional 
Administrator,  Region  I,  475  Allendale 
Road.  King  of  Prussia.  Pennsylvania 
19406.  and  to  the  Assistant  General 
(Counsel  for  Hearings  and  Enforcement, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555. 

After  reviewing  your  resjxinse.  the 
NRC  will  determine  whether  further 
action  is  necessary  to  ensure 
compliance  with  NRC  requirements. 

Dated  at  Rockville,  Maryland  this  1st  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 

Hugh  L.  Thompson.  Jr., 

Deputy  Executive  Director  for  Nuclear 
Materials  Safety,  Safeguards,  and  Operations 
Support. 

[FR  Doc  94-27742  Filed  11-8-94;  8:45  am) 
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[Docket  Nos.  50-352  and  50-353] 

Philadelphia  Electric  Co.;  Limerick 
Generating  Station,  Units  1  and  2; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regxilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  to  Facility  Operating  License 
Nos.  NPF-39  and  NPF-85,  issued  to 
Philadelphia  Electric  Company  (the 
licensee),  for  operation  of  the  Limerick 
Generating  Station  (LGS).  Units  1  and  2. 
located  in  Montgomery  County, 
Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  allow 
implementation  of  a  hand  geometry 
biometric  system  of  site  access  control 
such  that  photograph  identification 
badges  can  be  taken  offsite. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  10. 1994  for  exemption  from 
certain  requirements  of  10  CFR  73.55. 
"Requirements  for  physical  protection 
of  hcensed  activities  in  nuclear  power 
plant  reactors  against  radiological 
sabotage." 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  73.55.  paragraph 
(a),  the  licensee  shall  establish  and 
maintain  an  onsite  physical  protection 
system  and  security  organization. 

"Access  Requirements,"  of  10  CFR 
73.55(d),  paragraph  (1),  specifies  that 
"licensee  shall  control  all  points  of 
personnel  and  vehicle  access  into  a 
protected  area  *   •   *."  It  is  specified  in 
10  CFR  73.55(d)(5)  that  "A  nuiribered 
picture  badge  identification  system  shall 
be  used  for  all  individuals  who  are 
authorized  access  to  protected  areas 
without  escort."  It  also  states  that  an 
individual  not  employed  by  the  licensee 
(i.e.,  contractors)  may  be  authorized 
access  to  protected  areas  without  escort 
provided  the  individual  "receives  a 
picture  badge  upon  entrance  into  the 
protected  area  which  must  be  returned 
upon  exit  from  the  protected 
area  *  •  •." 

Currently,  imescorted  access  into 
protected  areas  of  the  LGS  is  controlled 
through  the  use  of  a  photograph  on  a 
combination  badge  and  keycaid. 
(Hereafter,  these  are  referred  to  as 
badges).  The  security  officers  at  each 
entrance  station  use  the  photograph  on 
the  badge  to  visually  identify  the 
individual  requesting  access.  The 
badges  for  both  licensee  employees  and 
contractor  personnel  who  have  been 


granted  unescorted  access  are  issued 
upon  entrance  at  each  entrance/exit 
location  and  are  returned  upon  exit.  The 
badges  are  stored  and  are  retrievable  at 
each  entrance/exit  location.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  individuals  are  not  allowed 
to  take  badges  offsite.  In  accordance 
with  the  plants'  physical  security  plans, 
neither  licensee  employees  nor 
contractors  are  allowed  to  take  badges 
offsite. 

The  licensee  proposes  to  implement 
an  alternative  unescorted  access  control 
system  which  would  eliminate  the  need 
to  issue  and  retrieve  badges  at  each 
entrance/exit  location  and  would  allow 
all  individuals  with  unescorted  access 
to  keep  their  badges  with  them  when 
departing  the  site. 

An  exemption  bom  10  CFR 
73.55(d)(5)  is  required  to  permit 
contractors  to  take  their  badges  offsite 
instead  of  returning  them  when  exiting 
the  site. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action. 
Under  the  proposed  system,  each 
individuftl  who  is  authorized  for 
unescorted  entry  into  protected  areas 
would  have  the  physical  characteristics 
of  their  hand  (hand  geometry)  registered 
with  their  badge  number  in  the  access 
control  system.  When  an  individual 
enters  the  badge  into  the  card  reader 
and  places  the  hand  on  the  measuring 
surface,  the  system  would  record  the 
individual's  hand  image.  The  unique 
characteristics  of  the  extracted  hand 
image  would  be  compared  with  the 
previously  stored  template  to  verify 
authorization  for  entry.  Individuals, 
including  licensee  employees  and 
contractors,  would  be  allowed  to  keep 
their  badge  with  them  when  they  depart 
the  site. 

Based  on  a  Sandia  report  entitied  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices"  (SAND91-0276 
UC-906  Unlimited  Release,  Printed  June 
1991),  and  on  its  experience  with  the 
ciirrent  photo-identification  system,  the 
licensee  demonstrated  that  the  proposed 
hand  geometry  system  would  provide 
enhanced  site  access  control  Since  both 
the  badge  and  hand  geometry  would  be 
necessary  for  access  into  the  protected 
area,  the  proposed  system  would 
provide  for  a  positive  verification 
process.  Potential  loss  of  a  badge  by  an 
individual,  as  a  result  of  taking  the 
badge  offsite,  would  not  enable  an 
unauthorized  entry  into  protected  areas. 
The  Ucensee  will  implement  a  process 
for  testing  the  proposed  system  to 
ensure  continued  overall  level  of 
performance  equivalent  to  that  specified 
in  the  regulation.  The  Physical  Security 
Plans  for  both  sites  will  be  revised  to 
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include  implenMntation  and  testing  of 
the  hand  geometry  acceu  control 
S3rstein  and  to  allow  Ucenaee  employees 
and  contractor*  to  take  their  badges 
offsite. 

The  access  process  will  continue  to  be 
under  the  observation  of  security 
persooneL  A  numbered  picture  badge 
identification  system  %vill  continue  to  be 
used  for  ail  individuals  who  are 
authorized  access  to  protected  areas 
%vithout  escorts.  Badges  will  continue  to 
be  displayed  by  all  individuals  while 
inside  the  protected  area. 

Environmental  Impacts  of  the  Proposed 
Action 

The  change  will  not  increase  the 
probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  ofbite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  Such  action  would  not  change 
any  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  related  to  the  operation  of 
Limerick  Generating  Sution.  Uniu  1 
and  2."  dated  April  1984. 

Agencies  and  Persons  Consulted 

The  NRC  suff  consulted  with  the 
Stele  ot  Pennsylvania  regarding  the 
envtacnmantal  impact  of  the  proposed 
action.  The  Sute  official  had  no 
comments. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's 
letters  dated  August  10,  October  7, 1994. 
and  October  13, 1994,  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Docimient  Room, 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC  20555  and  at  the 
local  pubhc  document  room  located  at 
Pottstown  Public  Library,  500  High 
Street,  Pottstown,  Pennsylvania  19464. 

Dated  at  Rockville.  Maryland,  this  3d  day 
of  November,  1M4. 

For  the  Nuclear  Regulatory  Commissioa. 

John  F.  Stolx, 

Director,  Project  Directorate  1-3,  Division  of 
Reactor  Projects-I/II.  Office  of  Nuclear 
Reactor  Regulation. 
jFR  Doc.  94-27740  Filed  11-8-94;  8:45  am] 
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Illinois  Power  Co.  et  el.;  Notice  of 
Environmental  Ateeetment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is  ° 
considering  issuance  of  an  amendment 
to  FaciUty  Operating  License  No.  NPF- 
62,  issued  to  Ilhnois  Power  Company 
(the  licensee),  for  operation  of  the 
Clinton  Power  Station.  Unit  1  (CPS), 
located  in  Dewitt  County.  Illinois. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  amendment  will 
replace  the  existing  Technical 
Specifications  (TS)  in  their  entirety  with 
the  Improved  Technical  Specifications 
(ITS).  The  proposed  action  is  in 
accordance  with  the  licensee's 
amendment  request  dated  October  26, 
1993. 

The  Need  for  the  Proposed  Action 

It  has  been  recognized  that  nuclear 
safety  in  all  plants  would  benefit  from 
improvement  and  standardization  of  TS. 
The  "NRC  Interim  PoUcy  Statement  on 
Technical  Specification  Improvements 
for  Nuclear  Power  Reactors."  ("Federal 
Register  52  FR  3788.  Febriiary  6,  1987) 
and  later  the  Final  Pohcy  Sutement, 
formalized  this  need.  To  facilitate  the 
development  of  individual  ITS,  each 
reactor  vendor  owners  group  (OG)  and 


the  NRC  staff  developed  standard 
Technical  Specifications.  For  General 
Electric  (GE)  plants,  the  standard  TS 
(STS)  are  NUREG-1433  for  BWR/4 
reactor  facilities  and  NUREG-1434  for 
BWR/6  lacilities.  NUREG-1434  formed 
the  basis  of  the  CPS  ITS.  The  NRC 
Committee  to  Review  Generic 
Requirements  (CRGR)  reviewed  the  STS 
and  made  note  of  the  safety  merits  of  the 
STS  and  indicated  its  support  of 
conversion  by  operating  plants  to  the 
STS. 

Description  of  the  Proposed  Change 

The  proposed  revision  to  the  TS  is 
based  on  NUREG-1434  and  on  guidance 
provided  in  the  Policy  Statement.  Its 
objective  is  to  completely  rewrite, 
reformat,  and  streamline  the  existing 
TS.  Emphasis  is  placed  on  human 
&ctors  principles  to  improve  clarity  and 
understanding.  The  Bases  section  has 
been  significantly  expanded  to  clarify 
and  better  explain  the  purpose  and 
foimdation  of  each  specification.  In 
addition  to  NUREG-1434,  portions  of 
the  existing  TS  were  also  used  as  the 
basis  for  the  ITS.  Plant-specific  issues 
(unique  design  features,  requirements, 
and  operating  practices)  were  discussed 
at  length  with  the  licensee,  and  generic 
matters  with  the  GE  and  other  OGs. 

The  proposed  changes  from  the 
existing  TS  can  be  grouped  into  four 
general  categories,  as  follows: 

1.  Non-technical  (administrative) 
changes,  which  were  intended  to  make 
the  ITS  easier  to  use  for  plant  operations 
persfMinel.  They  are  purely  editorial  in 
nature  or  involve  the  movement  or 
reformat  of  requirements  without 
affecting  technical  content.  Every 
section  of  the  CPS  TS  has  imdergone 
these  types  of  changes.  In  order  to 
ensure  consistency,  the  NRC  staff  and 
the  licensee  have  used  NUREG-1434  as 
guidance  to  reformat  and  make  other 
administrative  changes. 

2.  Relocation  of  requirements,  which 
includes  items  that  were  in  the  existing 
CPS  TS  but  did  not  meet  the  criteria  set 
forth  in  the  Policy  Statement  for 
inclusion  in  TS.  In  general,  the 
proposed  relocation  of  items  in  the  CPS 
TS  to  the  Updated  Safety  Analysis 
Report  (USAR),  appropriate  plant- 
specific  programs,  procedures  and  ITS 
Bases  follows  the  guidance  of  the  BWR/ 
6  STS,  NUREG-1434.  Once  these  items 
have  been  relocated  by  removing  them 
from  the  TS  to  other  licensee-controlled 
documents,  the  Ucensee  may  revise 
them  under  the  provisions  of  10  CFR 
50.59  or  other  NRC  staff-approved 
control  mechanisms  which  provide 


appropriate  procedural  means  to  control 
oianges. 

3.  More  restrictive  reqiiirements. 
which  consist  of  proposed  CPS  ITS 
items  that  are  either  more  conservative 
than  corresponding  requirements  In  the 
existing  CPS  TS.  or  are  additional 
restrictions  which  are  not  in  the  existing 
CPS  TS  but  are  contained  in  NUREG- 
1434.  Examples  of  more  restrictive 
requirements  include:  Placing  a 
Limiting  Condition  of  Operation  (LCO) 
on  plant  equipment,  which  is  not 
required  by  the  present  TS  to  be 
operable;  more  restrictive  requirements 
to  restore  inoperable  equipment;  and 
more  restrictive  siuveillance 
requirements. 

4.  Less  restrictive  requirements, 
which  are  relaxations  of  corresponding 
requirements  in  the  existing  CPS  TS 
which  provided  little  or  no  safety 
benefit  and  placed  unnecessary  burden 
on  the  licensee.  These  relaxations  were 
the  result  of  generic  NRC  action  or  other 
analyses.  They  have  been  justified  on  a 
case-by-case  basis  for  CPS  as  described 
in  the  Safety  Evaluation  to  be  issued 
vyith  the  license  amendment,  which  will 
be  noticed  in  the  Federal  Register. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  revision  to 
the  TS.  Changes  which  are 
administrative  in  nature  have  been 
found  to  have  no  effect  on  technical 
content  of  the  TS,  and  are  acceptable. 
The  increased  clarity  and  understanding 
these  changes  bring  to  the  TS  are 
expected  to  improve  the  operatw's 
control  of  the  plant  in  normal  and 
accident  conditions. 

Relocation  of  requirements  to  other 
licensee-controlled  documents  does  not 
change  the  requirements  themselves. 
Future  changes  to  these  requirements 
may  be  made  by  the  hcensee  under  10 
CFR  50.59  ot  other  NRC-approved 
control  mechanisms,  whidi  assures 
continued  maintenance  of  adequate 
requirements.  All  such  relocations  have 
been  found  to  be  in  conformance  with 
the  guidelines  of  NUREG-1434  and  the 
Policy  Statement,  and.  therefore,  to  be 
acceptable. 

Changes  involving  more  restrictive 
requirements  have  been  found  to  be 
acceptable. 

Changes  involving  less  restrictive 
requirements  have  been  reviewed 
individually.  When  requirements  have 
been  shown  to  provide  litde  or  no  safiaty 
benefit  or  to  place  udnecessary  burden 
on  the  licensee,  their  removal  from  the 
TS  was  justified.  In  most  cases, 
relaxations  previonsly  granted  to 
individual  plants  on  a  plant-specific 


•basis  were  the  result  of  a  generic  NRC 
action,  or  of  agreements  readied  during 
discussions  with  the  OG  and  foimd  to 
be  acceptable  for  CPS.  Generic 
relaxations  contained  in  NUREG-1434 
have  also  been  reviewed  by  the  NRC 
staff  and  have  been  foimd  to  be 
acceptable. 

In  simimaiy.  the  proposed  revision  to 
the  TS  was  found  to  provide  control  of 
plant  operations  such  that  reasonable 
assurance  will  be  provided  that  the 
health  and  safety  of  the  public  will  be 
adequately  protected. 

These  TS  changes  will  not  increase 
the  probability  or  consequences  of 
accidents,  no  changes  are  being  made  in 
the  types  of  any  effluent  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Therefore,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
TS  amendment. 

With  regard  to  potential  non- 
radiological impacts,  the  pnqiosed 
amendment  involves  features  located 
entirely  within  the  restricted  areas  as 
defined  in  10  CFR  20.  It  does  not  affect 
non-radiological  plant  effluents  and  has 
no  other  environmental  impacL 
Therefore,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological impacts  associated  with  the 
proposed  amoidment 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
im{>act  associated  with  the  proposed 
amendment,  any  ahematives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  amendment  wotild  be 
to  deny  the  amendment  request  Such 
action  would  not  enhance  the  protection 
of  the  environment. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  resources  not  considered  previously 
in  the  Final  Environmental  Statement 
for  Clinton  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  consulted  with  the 
State  of  Illinois  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 

comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  environment  Accoidin^y.  the 


CommissioD  has  determined  not  to 
prepare  an  environmental  impact 
statemoit  for  the  proposed  amendment 
For  further  detaib  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  October  26. 1993.  This  letter  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  DC  20555,  and  at  the 
local  pubhc  document  room  located  at 
the  Vespasian  Warner  PubUc  Library. 
120  West  Johnson  Street.  Clinton, 
Illinois  61727. 

Dated  at  RodcviUe,  Maryland  this  1st  day 
of  November.  1994. 

Fofthe  Nuclear  Regulatory  Commission. 
Cyntliia  A.  Carpenter, 
Acting  Director,  Project  Directorate  ni-3, 
Division  of  Reactor  Projects  IWIV.  Office  of 
Nudear  Reactor  Regulation. 
jFR  Doc.  94-27741  Filed  11-8-94;  8:45  am) 
aa.UNG  CODE  7BS0-et-«l 


BIweetdy  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Invohrtng  No  SIgnmcant 
Hatarde  Considerations 

I.  Background 

Pursuant  to  PubUc  Law  97-415.  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biwecddy  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954.  as 
amended  (the  Act),  to  require  the 
Commission  to  pubUsh  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  efiiective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  tram  any  person. 

This  biweeidy  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  October  1 7, 
1994.  through  October  28. 1994.  The  last 
biweekly  notice  was  pubUshed  on 
October  26. 1994  (59  FR  53834). 

Notice  of  Consideration  of  Issuance  of 
Amendmoits  to  Facility  Operating 
Licenses.  Proposed  No  Significant 
Hazards  Consida^on  Determination, 
and  Opportonity  Cor  a  Hearing 

The  Commission  has  made  a 
proposed  detramination  that  the 
following  anaendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
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10  CFR  50.92,  thi«  meuu  that  operation 
of  the  facility  in  accordance  «vitn  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated:  or  (2) 
cnate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of    • 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services.  Office  of  Administration.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22,  Two  White  FUnt  North. 
11545  Rockville  Pike,  Rockville, 
Maryland  frt>m  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC  20555.  The  filing  of 
requests  for  a  hearing  and  [wtitions  for 
leave  to  intervene  is  discussed  below. 

By  December  9.  1994.  the  hcensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 


to  participate  as  a  party  in  the 
prooeeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Beard  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  w'th  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  sp>ecifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 


statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportiuiity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
Mritnesses. 

If  a  hearing  is  requested,  the 
Commission  will  inake  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Docimient  Room,  the  Gelman  Building, 
2120  L  Street,  NW..  Washington  DC 
20555,  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  noUce  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-free  telephone 
call  to  Western  Union  at  1-800-24&- 
5100  (in  Missouri  1-800-342-6700). 
The  Western  Union  op>erator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 


addressed  to  (Project  Directoi): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  (J.S.  Nuclear  Regulatory 
CtHnmission.  Washington.  DC  20555. 
and  to  the  attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervraie.  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR  2.714(a)(1) 
(iHv)  and  2.714(d). 

For  fiirtber  details  with  respect  to  this 
action,  see  the  application  fcH- 
amendment  wdiich  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington.  DC  20555.  and  at  the  local 
public  document  room  for  the  particular 
facility  involved. 

Carolina  Power  S"  Light  Company,  et  al. 
Docket  Nos.  50-325  and  50-324 

Brunswick  Steam  Electric  Plant,  Units 
1  and  2,  Brunswick  County.  North 
Carolina. 

Date  of  amendments  request: 
September  30, 1994. 

Description  of  amendments  request: 
The  amendments  would  revise  the 
Technical  Specifications  to  eliminate 
the  scram  and  isolation  trip  functions 
from  the  main  steam  line  radiation 
monitor  (MSLRM).  This  change  would 
specifically  remove  the  reactor  scram, 
main  steam  line  isolation  valve  closure, 
main  steam  line  drain  vaWe  closure, 
reactor  water  sample  line  isolation,  and 
mechanical  vacuiun  pump  line  isolation 
actuated  on  a  MSLRM  High-High 
Radiation  signal.  The  actuation  signal 
for  isolation  of  the  reactor  water  sample 
line  will  be  replaced  with  a  low 
condenser  vacuum  signal.  The  isolation 
of  the  mechanical  vacuum  piunp  hne 
will  be  changed  to  a  signal  from  the 
main  stack  radiation  monitor. 

The  MSLRMs  will  have  both  High 
Radiation  and  High-High  Radiation 
alarms.  The  setpoint  for  the  MSLRM 
High  Radiation  alarm  will  be  set  at  or 
below  1.5  times  the  nominal  full  power 
background  radiation  adjusted  for 
Hydrogen  water  chemistry  operation. 
The  setpoint  for  the  condenser  off-gas 
radiation  monitor  will  be  set  at  a  value 
of  1.5  times  background  radiatioa,  but 
not  less  than  1.5  Rem  per  hour. 


Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendments  do  not 
involve  a  significant  increase  in  the 
probabiUty  or  consequences  of  an 
accident  previously  evaluated.  The 
deletion  of  the  MSLRM  trip  function 
from  the  reactor  scram  and  the  Group  1 
isolation  initiation  logic  removes  a 
potential  transient  initiation  and 
therefore  decreases  the  probability  of 
plant  transients  occurring  due  to 
inadvertent  scrams  resulting  fix>m  this 
system. 

The  deletion  of  the  MSLRM  trip 
function  from  the  Main  Steam  Drain 
Valve,  the  Reactor  Water  Sample 
Isolation  Valve,  and  ttie  Mechanical 
Vacuum  Pump  line  isolation  logic,  does 
not  affect  the  initiators  of  any  accident 
previously  evaluated  in  the  Safety 
Analysis  Report.  Therefore,  the 
proposed  change  does  not  involve  an 
increase  in  the  probabihty  of  occurrence 
of  any  accident  previously  evaluated. 

The  NRC  staff  acceptance  criterion  for 
the  Control  Rod  Drop  Accident  is  that 
the  doses  from  the  accident  fall 
significantly  below  the  limits  given  in 
10  CFR  Part  100.  The  releases  calculated 
for  accident  during  plant  operations 
when  the  Steam  Jet  Air  Ejectors  (SJAE) 
are  operating  and  when  the  Mechanical 
Vacuum  Pumps  are  operating  are  within 
these  acceptance  limits. 

In  NEDO-31400.  GE  shows  that  the 
occurrence  of  a  CRDA,  with  the  MSL 
high  radiation  isolation  removed,  and 
SJAE  in  operation,  results  in  offsite 
radiological  exposures  that  are  small 
fiBctions  of  lOCFRlOO  guidelines.  Since 
the  Brunswick  specific  CRDA  doses  are 
lower  than  the  (sic]  calculated  by  GE 
and  the  GE  dose  parameters  envelope 
those  used  for  the  Brunswick  analysis, 
it  is  concluded  that  the  NRC's  findings 
that  the  radiological  release 
consequence  is  within  the  staffs 
acceptance  criteria,  even  wnthout  the 
automatic  MSIV  trip,  is  applicable  to 
Brunswick. 

While  not  specifically  addressed  In 
the  GE  evaluation,  Carolina  Power  and 
Light  also  proposes  to  eliminate  the 
Main  Steam  Line  Drain  valves,  the 
Reactor  Water  Sample  Line  isolation 
valves,  and  the  mechanical  vacuum  line 
isolation  valves  torn  the  MSLRM 
isolation  logic.  Main  Steam  Line  Drain 
Valves  B21-F016  and  B21-F019  drain 
to  the  main  condenser,  which  is  the 
same  flow  path  as  the  MSIVs.  The 
discharge  of  both  the  MSIV  and  MSL 
drain  flow  paths  is  processed  through 


the  of^as  system.  Any  radiation 
released  through  the  drain  valves  during 
a  control  rod  drop  accident  will  be 
negligible  and,  for  Brunswick,  is 
bounded  by  the  NEDO  analysis. 
The  reactor  water  sample  line 
provides  a  small  amount  of  reactor 
water  to  the  Reactor  Building  Sample 
Panel.  The  discharge  of  the  Reactor 
Building  Sample  Panel  is  routed 
through  the  floor  drain  sump  to  the 
Uquid  radwaste  system.  Any  releases 
through  this  path  would  be  negligible 
and,  for  Brunswick,  is  bounded  by  the 
NEDO  analysis. 

The  mechanical  vacuum  pumps  are 
used  only  when  the  reactor  is  at  low 
power  (less  than  5%)  and  there  is 
insufficient  steam  flow  to  operate  the 
Steam  Jet  Air  Ejectors.  The  increase  in 
radiation  will  be'detected  by  the 
MSLRMs  and  annunciated  in  the  Main 
Control  Room.  Operators  will  be 
instructed,  in  the  annunciator  response 
procedures,  to  take  action  to  stop  the 
Mechanical  Vacuum  Pump(s)  and 
isolate  the  Mechanical  Vacuum  Pump 
line.  The  amount  of  radiation  releas^ 
prior  to  isolating  the  fine  would 
represent  the  most  limiting  case  for  this 
accident.  However,  it  will  still  be  well 
v«thin  10  CFR  Part  100  limits. 
Additionally,  the  dose  received  in  the 
Main  Control  Room  as  a  result  of  this 
accident  is  within  General  Design 
Criteria  19  (SRP  6.4)  limits. 

Therefore,  since  elimination  of  the 
MSIV  [sic,  MSLRM)  scram  and  isolation 
functions  would  not  result  in  an 
increase  in  exposure  above  NRC 
acceptance  limits,  the  proposed  changes 
will  not  significantly  increase  the 
consequences  of  a  previously  evaluated 
accident 

2.  The  proposed  amendments  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
function  of  a  MSL.RM  trip  is  to  detect 
abnormal  fission  product  release  and 
isolate  the  steam  lines,  thereby  stopping 
the  transport  of  fission  products  from 
the  reactor  to  the  main  condenser.  The 
monitors  do  not  perform  a  prevention 
function  for  any  kind  of  accident  The 
existence  of  a  MSLRM  trip  does  not 
prevent  the  occurrence  of  a  fuel  failure 
event  or  any  other  type  of  event.  The 
elimination  of  these  signals,  which 
served  only  in  a  mitigative  function, 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  fix>m  those 
previously  evaluated.  Also,  radiation 
monitors  with  alarm  functions  will 
remain  installed  in  the  plant  to  warn  the 
operators  of  a  high  radiation  condition 
in  the  main  steam  lines,  or  in  the  off- 
gas  system.  Thus  no  new  or  different 
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accident  can  be  poatulated  by  the 
propoaed  changes. 

3.  The  propoiaed  amendments  do  not 
involve  a  dg^ficant  reduction  in  a 
margin  of  safety.  As  shown  in  the 
topical  report,  the  changes  represent  an 
overall  improvement  in  plant  safety. 
Safe  operation  of  the  plant  is  further 
enhanced  by  elimination  of  the 
unnecessary  scram  and  isolation  of  the 
reactor  vessel.  With  implementation  of 
these  rhinnaa.  1)  the  primary  heat  sink 
(main  cooMiiMr)  remains  available,  2) 
large  transients  on  the  reactor  vessel,  as 
well  as  challenges  to  the  ESF,  are 
avoided,  and  3)  the  Offgas  system 
remains  available  to  control  the 
pathway  of  potential  releases.  As  such, 
the  margin  of  safety  is  enhanced  by  the 
proposed  changes. 

Tne  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
signiHcant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  North  Carolina  at 
Wilmington.  William  Madison  Randall 
Library.  601  S.  College  Road, 
Wihnington,  North  Carolina  28403- 
3297. 

Attorney  for  licensee:  R.  E.  lones. 
General  Counsel.  Carolina  Power  k 
Light  Company.  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Acting  Project  Director:  Michael 
L.  Boyle. 

Carolina  Power  &■  Light  Company 

Docket  Na  50-261 

H.  B.  Robinson  Steam  Electric  Plant, 
Unit  No.  2.  Darlington  County.  South 
Carolina. 

Date  of  amendment  request:  October 
7,1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  introduction  to  TS  Section  6.9.3.3  to 
require  the  approved  revision  number 
for  the  referenced  analytical  methods  be 
listed  in  the  Core  Operating  Limits 
Report.  The  methodology  referenced  in 
6.9.3.3.b.f  (XN-NF-B2-49(A))  will  be 
updated  to  clarify  that  all  supplements 
are  included.  New  methodologies  ANF- 
89-151(A)  and  EMF-92-081(A)  wrill  be 
added  to  TS  Section  6.9.3. 3.b. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated.  The 
proposed  changes  will  have  no 
influence  on  the  probability  of  an 
accident  previously  evaluated.  No 
changes  will  be  made  to  any  safety 
related  equipment,  systems,  or  setpoints 
used  in  determining  the  probability  of 
an  evaluated  accident.  The  plant  design 
basis  will  not  be  altered.  Therefore, 
there  will  be  no  significant  increase  in 
the  probability  of  an  accident  previously 
evaluated. 

Consequences  are  dependent  on  the 
type  of  accident  and  the  mitigating 
response  of  safety  related  equipment. 
Furthermore,  the  magnitude  of 
consequences  are  calculated,  directly  or 
through  supporting  calculations,  by  use 
of  NRC  approved  methodologies.  The 
proposed  license  amendment  will  not 
alter  the  function  of  safety  related 
equipment  designed  to  mitigate  the 
consequences  of  an  accident  previously 
evaluated  or  allow  operation  of  the 
facility  outside  any  current  limitations 
or  restrictions.  Also,  this  amendment 
will  not  alter  the  requirement  that 
evaluation  of  the  conseouences  of  an 
accident  previously  evaluated  by 
determined/supported  with  NRC 
reviewed  and  approved  methodologies. 
The  change  to  TS  Section  6.9.3. a.b's 
introductory  wording  satisfies  an 
administrative  commitment  and  the 
requirements  it  adds  are  administrative 
in  nature.  Accordingly  the  proposed 
license  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
addition  of  and  update  to  NRC 
previously  reviewed  and  approved 
methodologies  in  TS  Section  6.9.3.3.b 
will  not  result  in  any  design  or  function 
changes  to  any  safety  related  equipment 
designed  to  prevent  and/or  mitigate 
accidents,  to  any  setpoints  or  systems, 
or  to  any  portion  of  the  plant  design 
basis.  Otperation  of  the  facility  will 
remain  within  all  required  limitations 
and/or  restrictions.  The  change  to  TS 
Section  6.9.3.3.b's  introductory  wording 
satisfies  an  administrative  commitment 
and  the  requirements  it  adds  are 
administrative  in  natiue.  Therefore,  the 
proposed  amendment  wilFnot  create  the 
possibility  of  a  new  kind  of  accident 
from  any  accident  previously  evaluated. 

The  addition  of  and  update  to  NRC 
previously  reviewed  and  approved 
methodologies  in  TS  Section  6.9.3.3.b 
will  not  result  in  any  design  or  function 
changes  to  any  safety  related  equipment 
designed  to  prevent  and  or  mitigate 


accidents,  to  any  setpoints  or  systems, 
or  to  any  portion  of  the  plant  design 
basis.  Operation  of  the  facility  will 
remain  within  all  required  limitations 
and/or  restrictions.  The  changes  to  TS 
Section  6.9.3.3.b's  introductory  wording 
satisfies  an  administrative  commitment 
and  the  requirements  it  adds  are 
administrative  in  nature.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  the 
margin  of  sdfety.  The  proposed  license 
amendment  is  defined  as  administrative 
in  nature.  No  current  operational  limits, 
restrictions,  or  operating  modes  of  the 
facihty  and  its  equipment,  safety  related 
or  otherwise,  designed  to  preserve  the 
margin  of  safety  will  be  changed  or 
affected  by  the  proposed  amendment. 
There  will  be  no  changes  to  setpoints  or 
to  the  plant  design  basis.  The 
methodology  proposed  for  addition  to 
TS  Section  6.9.3.3.b  and  the 
inethodology  that  will  be  updated  has 
been  previously  reviewed  and  approved 
by  the  NRC.  The  change  to  TS  Section 
6.9.3. 3.b's  introductory  wording 
satisfies  an  administrative  commitment 
and  the  requirements  it  adds  are 
administrative  in  nature.  Accordingly 
the  proposed  license  amendment  will 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Hartsville  Memorial  Library, 
147  West  College  Avenue,  Hartsville, 
South  Carolina  29550. 

Attorney  for  licensee:  R.E.  Jones, 
General  Counsel,  Carolina  Power  & 
Light  Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Project  Director:  William  H. 
Bateman. 

Entergy  Operations,  Inc.,  et  al. 

Docket  No.  50-416 

Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi. 

Date  of  amendment  request:  October 
12, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  requests  the 
closure  and  deletion  of  License 
Condition  2.C.(26)  related  to  turbine 
disk  integrity. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
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As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  No  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  results 
from  this  change. 

The  proposed  change  would  close  and 
delete  License  Condition  2.C.(26).  The 
approved  methodology  currently  used 
to  evaluate  the  probability  of  rotor 
failure  and  the  inspection  interval  will 
not  be  changed.  The  closure  and 
deletion  of  the  license  condition  is  an 
administrative  change  and  will  affect 
any  accident  previously  evaluated. 

'The  boundmg  accident  for  the 
turbine-generator  as  analyzed  in  the 
Grand  Gulf  Nuclear  Station  (GGNS) 
Updated  Final  Safety  Analysis  Report 
(UFSAR)  is  the  occurrence  of  an 
external  missile  resulting  from  the 
failure  of  a  low  pressure  (LP)  turbine 
disc.  The  probability  of  this  incident 
occurring  is  less  than  1  x  10  "*  per  year, 
which  is  the  NRC  acceptable  failure 
criterion  for  probabiUty. 

Any  extension  to  the  service  interval 
in  the  future  will  be  evaluated  in 
accordance  with  the  current 
methodology.  The  original  acceptable 
levels  of  failure  will  be  maintained. 
Therefore,  no  significant  increase  in  the 
probability  or  consequences  of  a 
previously  evaluated  accident  results 
from  this  change. 

2.  The  change  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  does  not 
involve  a  change  to  the  control  logic  or 
op>erating  procedures  for  the  turbine  but 
rather  transfers  the  control  of  the  LP 
turbine  disc  inspection  interval  from  the 
Operating  License  to  administrative 
control.  The  current  approved 
methodology  will  continue  to  be  used 
when  determining  future  inspection 
intervals. 

Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  The  change  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

Closing  and  deleting  the  currei^t 
hcense  condition  for  LP  turbine  disc 
inspections  and  controlling  the 
inspection  interval  administratively  has 
no  adverse  effects  to  the  margin  of 
safety.  The  current  approved 
methodology  for  failures  will  continue 
to  be  used  and  any  changes  to  future 
inspection  intervals  will  be  evaluated  by 
the  methodology.  This  change  does  not 
affect  any  previous  safety  analysis 


presented  in  the  UFSAR  and  does  not 
affect  the  criteria  used  to  establish  safety 
limits,  the  basis  for  limiting  safety 
system  settings,  the  basis  for  limiting 
conditions  of  operation,  a  change  to  the 
technical  specifications  or  a  change  in 
plant  operations. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Judge  George  W.  Armstrong 
Library.  220  S.  Commerce  Street, 
Natchez,  Mississippi  39120. 

Attorney  for  licensee:  Nicholas  S. 
Reynolds,  Esquire,  Winston  and  Strawn, 
1400  L  Street,  N.W.,  12th  Floor. 
Washington,  DC  20005-3502. 

NRC  Project  Director:  William  D. 
Beckner. 

Florida  Power  and  Light  Company 
Docket  Nos.  50-250  and  50-251 

Turkey  Point  Plant,  Units  3  and  4, 
Dade  County,  Florida. 

Date  of  amendment  request:  October 
20, 1994. 

Description  of  amendment  request: 
The  licensee  proposes  to  change  Turkey 
Point,  Units  3  and  4  Technical 
Specifications  (TS)  by  revising  TS  1.9, 
Definitions— CORE  ALTERATIONS  to 
only  address  activities  which  may,  in 
actuality,  affect  core  reactivity,  hi 
addition,  the  licensee  proposes  to  revise 
TS  3.9.4.  Containment  Building 
Penetrations  to  allow  both  containment 
personnel  airlock  (PAL)  doors  to  be 
open  during  core  alterations  and 
movement  of  irradiated  fuel  in 
containment  provided  (a)  that  at  least 
one  PAL  door  is  capable  of  being  closed; 
(b)  the  plant  is  in  Mode  6  with  at  least 
23  feet  of  water  above  the  fuel;  and  (c) 
a  designated  individual  is  available 
outside  the  PAL  to  close  the  door.  The 
licensee  also  proposes  a  revision  to  the 
footnote  of  TS  3.9.4,  to  remove  the 
description  of  the  purpose  for  imposing 
administrative  controls. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

The  change  in  the  definition  of  CORE 
ALTERATIONS  would  allow  the 
movement  of  a  temporary  source  range 
detector  or  other  small  components, 
such  as  cameras,  tools,  etc.,  within  the 
reactor  vessel  without  the  activity  being 
considered  CORE  ALTERATIONS.  The 
potential  exists,  however  small,  that  an 
object  can  be  dropped  into  the  reactor 
vessel.  However,  the  justification  for 
this  change,  is  that  the  insertion  of  small 
components  into  the  reactor  vessel  will 
have  no  effect  on  core  reactivity  since 
these  items  displace  a  small  volume  of 
borated  water,  and  sufficient  borated 
water  will  surround  the  components 
and  provide  the  necessary  neutron 
absorption  to  neutronically  isolate  the 
components  from  the  reactor.  The 
consequences  of  dropping  one  of  these 
small  components  into  the  vessel  are 
bounded  by  the  In-Containment  Fuel 
Handling  Accident  Analysis  discussed 
in  Chapter  14.2.1  of  the  Turkey  Point 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  Therefore,  the  proposed 
change  is  bounded  by  the  cujrrent  and 
the  proposed  In-Containment  Fuel 
Handling  Accident  Analyses  and  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  to  TS  3.9.4 
would  allow  the  containment  personnel 
airlock  (PAL)  doors  to  be  open  during 
fuel  movement  and  core  alterations. 
Currently,  a  single  PAL  door  is  closed 
during  fuel  movement  and  core 
alterations  to  prevent  the  escape  of 
radioactive  material  in  the  event  of  a  in- 
containment  fuel  handling  accident. 
The  PAL  is  not  an  initiator  of  an 
accident.  Whether  the  PAL  doors  are 
open  or  closed  during  fuel  movement 
and  core  alterations  has  no  affect  on  the 
probability  of  any  accident  previously 
evaluated. 

Allowing  the  PAL  doors  to  be  open 
during  fuel  movement  and  core 
alterations  does  not  increase  the 
consequences  from  a  fuel  handling 
accident.  The  calculated  offsite  doses 
are  well  within  the  hmits  of  10  CFR  Part 
100.  In  addition,  the  calculated  doses 
are  larger  than  the  expected  doses 
because  the  calculation  does  not 
incorporate  the  closing  of  the  PAL  door 
after  the  containment  is  evacuated.  The 
proposed  change  should  significantly 
reduce  the  dose  to  workers  in 
containment  in  the  event  of  a  fuel 
handling  accident  by  reducing  the  time 
required  to  evacuate  the  containment. 
The  proposed  change  will  also 
significantly  decrease  the  wear  on  the 
PAL  doors  and,  consequently,  increase 
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the  availability  of  the  PAL  doors  in  the 
event  of  an  accident. 

Th*  propoaad  change  to  the  footnote 
of  TS  3.9.4  is  administrative  in  nature, 
and  does  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  changes  being  proposed  do  not 
afiect  assumptions  contained  in  plant 
sifBty  analyses  or  the  physical  design  of 
the  plant,  nor  do  they  affect  Technical 
SpeciRcations  that  preserve  safety 
analysis  assumptions.  Therefore. 
operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

(2)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  in  the  definition  of  CORE 
ALTERATIONS  vrould  allow  the 
movement  of  a  temporary  source  range 
detector  or  otbar  small  components, 
such  as  caoMns.  tools,  etc.,  within  the 
reactor  vessel  without  the  activity  being 
considered  CORE  ALTERATIONS.  The 
potential  exists  however  small,  that  an 
object  can  be  dropped  into  the  reactor 
vessel.  However,  the  justification  for 
this  change,  is  that  the  insertion  of  small 
compooents  into  the  reactor  vessel  will 
have  no  effect  on  core  reactivity  since 
these  items  displace  a  small  volume  of 
berated  water,  and  sufficient  borated 
water  will  surround  the  components 
and  provide  the  necessary  neutron 
absorption  to  neutronically  isolate  the 
components  from  the  reactor.  The 
consequences  of  dropping  one  of  these 
small  oomponsnts  into  the  vessel  are 
bounded  l:^  the  In-Containment  Fuel 
Handling  Accident  Analysis  discussed 
in  Chapter  14.2.1  of  the  Turkey  Point 
UFSAR.  Therefore  the  proposed  change 
is  bounded  by  the  current  and  the 
proposed  In-Containment  Fuel  Handling 
Accident  Analyses  and  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident 

The  proposed  change  to  Specification 
3.9.4  affects  a  previously  evaluated 
accident,  i.e..  in-containment  fuel 
handling  accident.  Both  the  current  and 
the  proposed  In-Containment  Fuel 
Handling  Accident  Analysis  assume 
that  all  of  the  iodines  and  noble  gases 
that  become  airborne  within  the 
containment  escape  and  reach  the  site 
boundary  and  low  population  zone  with 
no  credit  taken  for  the  containment 
building  barrier  or  for  decay  or 
deposition  taken.  Since  the  proposed 
change  does  not  involve  the  addition  or 


modification  of  equipment  nor  does  it 
alter  tlie  design  of  plant  systems  and  the 
revised  analysis  is  consistent  with  the 
aurent  In-Contairunent  Fuel  Handling 
Accident  Analysis,  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  to  the  footnote 
of  TS  3.9.4  is  administrative  in  nature 
and  does  not  create  the  possibiUty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

(3)  Operation  of  the  ncility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  change  in  the  definition  of  CORE 
ALTERATIONS  would  allow  the 
movement  of  a  temporary  source  range 
detector  or  other  small  components, 
such  as  cameras,  tools,  etc..  within  the 
reactor  vessel  without  the  activity  being 
considered  CORE  ALTERATIONS.  The 
potential  exists  however  small,  that  an 
object  can  be  dropped  into  the  reactor 
vessel.  However,  the  justification  for 
this  change,  is  that  the  insertion  of  small 
components  into  the  reactor  vessel  will 
have  no  effect  on  core  reactivity  since 
these  items  displace  a  small  volume  of 
borated  water,  and  sufficient  borated 
water  will  surround  the  components 
and  provide  the  necessary  neutron 
absorption  to  neutronically  isolate  the 
com[>onents  from  the  reactor.  The 
consequences  of  dropping  one  of  these 
small  components  into  the  vessel  are 
bounded  by  the  Fuel  Handling  Accident 
Analysis  discussed  in  Chapter  14.2.1  of 
the  Turkey  Point  UFSAR.  Therefore,  the 
proposed  change  is  bound  by  the 
current  In-Containment  Fuel  Handling 
Accident  Analyses  and  as  a  result  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  as  defined  by  10 
CFR  Part  100  has  not  been  reduced. 
There  is  no  increase  in  calculated  offsite 
dose  resulting  from  a  fuel  handling 
accident  in  containment  and  the 
calculated  dose  is  a  small  fraction  of  the 
limiu  given  in  10  CFR  Part  100.  The 
proposed  changes  do  not  alter  the  bases 
for  assurance  that  safety-related 
activities'are  performed  correctly  or  the 
basis  for  any  Technical  Specification 
that  is  related  to  the  establishment  of  or 
maintenance  of  a  safety  margin. 
Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  the  footnote 
of  TS  3.9.4  is  administrative  in  nature 
and  does  not  relate  to  or  modify  the 
safety  margins  defined  in,  and 


maintained  by.  the  Technicid 
Specifications. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
revfew,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
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Attorney  for  licensee:  Harold  F.  Reis, 
Esquire,  Newman  and  Holtzer.  P.C. 
1615  L  Street.  NW..  Washington.  IX: 
20036. 

NRC  Project  Director:  Mohan  C. 
Thadani,  (Acting) 

Florida  Power  and  Light  Company 

Docket  Nos.  S0-250  and  50-251 

Turkey  Point  Plant,  Units  3  and  4, 
Dade  County,  Florida. 

Date  of  amendment  request:  October 
20,  1994. 

Description  of  amendment  request: 
This  supersedes  the  licensee's  original 
request  dated  July  19, 1994,  and  noticed 
in  the  Federal  Register  on  August  3, 
1994  (59  FR  39588).  The  licensee 
proposes  to  change  Turiiey  Point.  Units 
3  and  4  Technical  Specifications  (TS) 
4.8.1.1.2e.  and  4.8.1.1.2r,  which  address 
Emergency  Diesel  Generator  (EDG)  fuel 
oil  testing,  by  replacing  the  specific  EDG 
fuel  oil  Surveillance  Requirements  with 
the  requirement  to  verify  new  and 
stored  EDG  fuel  oil  in  accordance  with ' 
the  Diesel  Fuel  Oil  Testing  Program.  In 
addition,  the  Uoensee  proposes  the 
addition  of  ACTION  statements  g.  and 
h..  to  TS  3.8.1.1,  to  address  the  required 
action  in  the  event  the  diesel  fuel  oil 
does  not  meet  the  Diesel  Fuel  Oil 
Testing  Program  limits.  The  Diesel  Fuel 
Oil  Testing  Program  will  be  described  in 
both  TS  6.8.4  and  the  BASES  Section  to 
the  Technical  Specifications.  In 
addition,  FPL  proposes  revising  TS  6.8.1 
to  include  the  requirement  that  written 
procedures  shall  be  established, 
implemented  and  maintained  for 
implementation  of  the  Diesel  Fuel  Oil 
Testing  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  prenousiy 
evaluated. 


The  proposed  changes  to  the 
Technical  Specifications  will  permit  the 
Technical  Specification  required  testing 
of  Emergency  Diesel  Generator  (EDG) 
fuel  oil  in  accordance  with  the  Turkey 
Point,  Units  3  and  4  Diesel  Fuel  Oil 
Testing  Program.  The  proposed  change 
will  permit  FPL  to  use  more  recent 
editions  of  the  American  Society  for 
Testing  and  Materials  (ASTM)  standards 
currently  listed  in  Technical 
Specification  Surveillance 
Requirements  4.8.1. 1.2e.  and  4.8.1.1.2f. 
Prior  to  changing  the  Diesel  Fuel  Oil 
Testing  Program,  the  proposed  change 
will  be  evaluated  pursuant  to  Title  10 
Code  of  Federal  Regulations  §  50.59  (10 
CFR  §  50.59),  "Changes,  tests,  and 
experiments."  Title  10  CFR  §  50.59 
permits  a  licensee  to  make  changes  in 
the  procedures  as  described  in  the  safety 
analysis  report  without  prior 
Commission  approval,  provided  that  the 
proposed  changes  does  not  involve  an 
unreviewed  safety  question. 

Title  10  CFR  §  50.59(a)(2)  states  that  a 
proposed  change  involves  an 
unreviewed  safety  question  (i)  if  the 
probability  of  occurrence  or  the 
consequences  of  an  accident  or 
malfunction  of  equipment  important  to 
safety  previously  evaluated  in  the  safety 
analysis  report  may  be  increased. 
Consequently,  since  any  change  to  the 
Diesel  Fuel  Oil  Testing  Program, 
including  the  ASTM  standard  or  ASTM 
edition  standard  to  be  used  to  evaluate 
EDG  fuel  oil  acceptability,  the  change 
must  be  evaluated  relative  to  the  more 
restrictive  evaluation  criterion  of  10 
CFR  §  50.59,  then  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  EDG  fuel  oil  TS 
Surveillance  Requirements  will  be 
replaced  with  a  requirement  to  test  the 
EDG  fuel  oil  in  accordance  with  the 
Turkey  Point  Units  3  and  4  Diesel  Fuel 
Oil  Testing  Program. 

ACTION  statement  g.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in 
the  event  the  new  fuel  oil  properties  do 
not  meet  the  Diesel  Fuel  Oil  Testing 
Program  limits.  A  failure  to  meet  the 
American  Petroleimi  Institute  (API) 
gravity,  kinematic  viscosity,  flash  point 
or  clarity  limits  is  cause  for  rejecting  the 
new  fuel  oil  prior  to  the  addition  to  the 
Diesel  Fuel  Oil  Storage  Tanks,  but  does 
not  represent  a  failure  to  meet  the 
Limiting  Condition  for  Operation  (LCO) 
of  TS  3.8.1.1,  since  the  new  fuel  oil  has 
not  been  added  to  the  storage  tanks. 
Provided  these  new  fuel  oil  properties 
are  met  subsequent  to  the  addition  of 
the  new  fuel  oil  to  the  storage  tanks,  30 
days  is  provided  to  complete  the 


analyses  of  the  other  fuel  oil  properties 
specified  in  Table  1  of  ASTM-D975-81, 
except  sulfur  which  may  be  performed 
in  accordance  with  ASTM-D1552-79  or 
ASTM-D2622-82.  In  the  event  the  other 
new  |uel  oil  properties  specified  in 
Table  1  of  ASTM-D975-81  are  not  met, 
ACTION  statement  g.  of  TS  3.8.1.1 
provides  an  additional  30  days  to  meet 
the  Diesel  Fuel  Oil  Testing  Program 
limits.  This  additional  30  day  period  is 
acceptable  because  the  fuel  oil 
proi>erties  of  interest,  even  if  they  are 
not  within  limits,  would  not  have  an 
immediate  effect  on  EDG  operation. 

ACTION  statement  h.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in 
the  event  the  stored  fuel  oil  total 
particulates  do  not  meet  the  Diesel  Fuel 
Oil  Testing  Program  limits.  Fuel  oil 
degradation  during  long  term  storage 
shows  up  as  an  increase  in  particulate, 
due  mostly  to  oxidation.  The  presence 
of  particulate  does  not  mean  the  fuel  oil 
will  not  btim  properly  in  a  diesel 
engine.  The  frequency  for  performing 
surveillance  on  stored  fuel  oil  is  based 
on  stored  fuel  oil  degradation  trends 
which  indicate  that  particulate 
concentration  is  unlikely  to  change 
significantly  between  surveillances. 

Prior  to  changing  the  Tiu-key  Point 
Units  3  and  4  Diesel  Fuel  Oil  Testing 
Program,  FPL  will  need  to  determine  if 
the  proposed  program  change  is  at  least 
as,  if  not  more,  effective,  in  detecting 
unsatisfactory  fuel  oil.  The  EDGs  will 
thus  continue  to  function  as  designed 
and  the  probability  or  consequences  of 
previously  evaluated  accidents  will  be 
unaffected. 

(2)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the 
Technical  Specifications  will  permit  the 
Technical  Specification  required  testing 
of  Emergency  Diesel  Generator  fuel  oil 
using  more  recent  editions  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  standards  currently 
listed  in  Technical  Specification 
Surveillance  Requirements  4.8.1. 1.2e. 
and  4.8.1. 1.2f.  Prior  to  changing  the 
edition  of  the  previously  approved 
ASTM  standard  being  used  to  evaluate 
the  EDG  fuel  oil,  the  proposed  edition 
standard  will  be  evaluated  pursuant  to 
10  CFR  §  50.59,  "Changes,  tests,  and 
experiments."  Title  10  CFR  §  50.59 
permits  a  licensee  to  make  changes  in 
the  procedures  as  described  in  the  safety 
analysis  report  without  prior 
Commission  approval,  provided  that  the 
proposed  changes  does  not  involve  an 
imreviewed  safety  question.  Title  10 


CFR  §  50.59(a)(2)  states  that  a  proposed 
change  involves  an  unreviewed  safety 
question  (ii)  if  a  possibility  for  an 
accident  or  malfunction  of  a  different 
type  than  any  evaluated  previously  in 
the  safety  analysis  report  may  be 
created.  Consequently,  since  any  change 
to  the  edition  of  the  ASTM  standard  to 
be  used  to  evaluate  EDG  fiiel  oil 
acceptability  must  be  evaluated  relative 
to  the  more  restrictive  evaluation 
criterion  of  10  CFR  §  50.59,  then 
operation  of  the  faciUty  in  accordance 
with  the  proposed  amendments  would 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

ACTION  statement  g.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in 
the  event  the  new  fuel  oil  properties  do 
not  meet  the  Diesel  Fuel  Oil  Testing 
Program  limits.  A  failure  to  meet  the 
API  gravity,  kinematic  viscosity,  flash 
point  or  clarity  limits  is  cause  for 
rejecting  the  new  fuel  oil  prior  to  the 
addition  to  the  Diesel  Fuel  Oil  Storage 
Tanks,  but  does  not  represent  a  failure 
to  meet  the  Limiting  Condition  for 
Operation  (LCO)  of  TS  3.8.1.1.  since  the 
new  fuel  oil  has  not  been  added  to  the 
storage  tanks.  Provided  these  new  fuel 
oil  properties  are  met  subsequent  to  the 
addition  of  the  new  fuel  oil  to  the 
storage  tanks.  30  days  is  provided  to 
complete  the  analyses  of  the  other  fuel 
oil  properties  specified  in  Table  1  of 
ASTM-4)975-81,  except  sulfur  which 
may  be  performed  in  accordance  with 
ASTM-D1552-79  or  ASTM-D2622-82. 
In  the  event  the  other  new  fuel  oil 
properties  specified  in  Table  1  of 
ASTM-D975-81  are  not  met.  ACTION 
statement  g.  of  TS  3.8.1.1  provides  an 
additional  30  days  to  meet  the  Diesel 
Fuel  Oil  Testing  Program  limits.  This 
additional  30  day  i>eriod  is  acceptable 
because  the  fuel  oil  properties  of 
interest,  even  if  they  are  not  within 
limits,  would  not  have  an  immediate 
effect  on  EDG  operation. 

ACTION  statement  h.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in  - 
the  event  the  stored  fuel  oil  total 
particulates  does  not  meet  the  Diesel 
Fuel  Oil  Testing  Program  limits.  Fuel  oil 
degradation  during  long  term  storage 
shows  up  as  an  increase  in  particulate, 
due  mostly  to  oxidation.  The  presence 
of  particulate  does  not  mean  the  fuel  oil 
will  not  biun  properly  in  a  diesel 
engine.  The  frequency  for  performing 
surveillance  on  stored  fuel  oil  is  based 
on  stored  fuel  oil  degradation  trends 
which  indicate  that  particulate 
concentration  is  unlikely  to  change 
significantly  between  surveillances. 
Prior  to  changing  the  Turkey  Point 
Units  3  and  4  Diesel  Fuel  Oil  Testing 
Program,  FPL  will  need  to  determine  if 
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the  propoeed  program  change  is  at  least 
as.  if  not  more,  efiective,  in  detecting 
unsatisfactory  fuel  oil.  Since  the 
propoaed  changes  do  not  involve  a 
change  in  the  design  of  any  plant  system 
or  component,  and  since  the  proposed 
changes  will  need  to  evaluate  the  effect 
of  any  ASTM  standard  edition  change 
on  the  level  of  EDG  reliability,  the 
change  proposed  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  to  the 
Technical  Specifications  will  permit  the 
Technical  SpeciHcation  required  testing 
of  Emergency  Diesel  Generator  (EDG) 
fuel  oil  using  more  recent  editions  of  the 
American  Society  for  Testing  and 
Materials  (ASTM)  standards  currently 
listed  in  Technical  Specification 
Surveillance  Requirements  4.8.1.1.2e. 
and  4.8.1.1.2f.  Prior  to  changing  the 
edition  of  the  previously  approved 
ASTM  standard  being  used  to  evaluate 
the  EDG  fuel  oil.  the  prop»osed  edition 
standard  tvill  be  evaluated  pursuant  to 
10  CFR  §  50.59.  "Changes,  tests,  and 
experiments."  Title  10  CFR  §  50.59 
permits  a  Ucensee  to  make  changes  in 
the  procedures  as  described  in  the  safety 
analysis  report  without  prior  NRC 
approval,  provided  that  the  proposed 
changes  does  not  involve  an  unreviewed 
safety  question.  Title  10  CFR 
§  50.59(a)(2)  states  that  a  proposed 
change  involves  an  unreviewed  safety 

3uestion  (iii)  if  the  margin  of  safety  as 
efined  in  the  basis  for  any  technical 
specification  is  reduced.  Consequently, 
since  any  change  to  the  edition  of  the 
ASTM  standard  to  be  used  to  evaluate 
EDG  fuel  oil  acceptability  must  be 
evaluated  relative  to  the  more  restrictive 
evaluation  criterion  of  10  CFR  §  50.59. 
then  operation  of  the  facility  in 
accordance  with  the  proposed 
amendments  would  not  involve  a 
significant  reduction  in  a  margin  of 

safety. 

ACTION  statement  g.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in 
the  event  the  new  fuel  oil  properties  do 
not  meet  the  Diesel  Fuel  Oil  Testing 
Program  bmits.  A  failure  to  meet  the 
API  gravity,  kinematic  viscosity,  flash 
point  or  clarity  Umits  is  cause  for 
rejecting  the  new  fuel  oil  prior  to  the 
addition  to  the  Diesel  Fuel  Oil  Storage 
Tanks,  but  does  not  represent  a  failure 
to  meet  the  Limiting  Condition  for 
Operation  (LCD)  of  TS  3.8.1.1.  since  the 
new  fuel  oil  has  not  been  added  to  the 
storage  tanks.  Provided  these  new  fuel 


oil  properties  are  met  subsequent  to  the 
addition  of  the  new  fuel  oil  to  the 
storage  tanks,  30  days  is  provided  to 
complete  the  analyses  of  the  other  fuel 
oil  properties  specified  in  Table  1  of 
ASTM-D975-81,  except  sulfur  which 
may  be  performed  in  accordance  with 
ASTM-Dl  552-79  or  ASTM-D2622-82. 
In  the  event  the  other  new  fuel  oil 
properties  specified  in  Table  1  of 
ASTM-0975-81  are  not  met.  ACTION 
statement  g.  of  TS  3.8.1.1  provides  an 
additional  30  days  to  meet  the  CNesel 
Fuel  Oil  Testing  Program  limits.  This 
additional  30  day  period  is  acceptable 
because  the  fuel  oil  properties  of 
interest,  even  if  they  are  not  within 
limits,  would  not  have  an  immediate 
effect  on  EDG  operation. 

ACTION  statement  h.  of  TS  3.8.1.1  is 
added  to  address  the  required  action  in 
the  event  the  stored  fuel  oil  total 
particulates  does  not  meet  the  Diesel 
Fuel  Oil  Testing  Program  limits.  Fuel  oil 
degradation  during  long  term  storage 
shows  up  as  an  increase  in  particulate, 
due  mostly  to  oxidation.  The  presence 
of  particulate  does  not  mean  the  fuel  oil 
will  not  bum  properly  in  a  diesel 
engine.  The  frequency  for  performing 
surveillance  on  stored  fuel  oil  is  based 
on  stored  fuel  oil  degradation  trends 
which  indicate  that  particulate 
concentration  is  unlikely  to  change 
significantly  between  surveillances. 

Prior  to  changing  the  Turkey  Point 
Units  3  and  4  Diesel  Fuel  Oil  Testing 
Program,  FPL  will  need  to  determine  if 
the  proposed  program  change  is  at  least 
as,  if  not  more,  effective,  in  detecting 
unsatisfactory  fuel  oil.  Since  the 
proposed  changes  will  require  a  safety 
evaluation  to  assure  that  the  reliability 
of  the  EDGs  using  fuel  oil  tested  in 
accordance  with  the  different  ASTM 
standard  edition  maintains  the  ciurent 
margin  of  safety,  the  proposed  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Florida  International 
University.  University  Park.  Miami, 
Florida  33199. 

Attorney  for  licensee:  Harold  F.  Reis. 
Esquire,  Newman  and  Holtzer,  P.C. 
1615  L  Street.  NW..  Washington.  DC 
20036. 

NRC  Project  Director:  Mohan  C 
Thadani,  Acting. 


Florida  Power  Corporation,  et  al. 

Docket  No.  50-302 

Crystal  River  Nuclear  Generating 
Plant.  Unit  No.  3,  Citrus  County, ' 
Florida. 

Date  of  amendment  request: 
September  30, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Crystal  River  3  (CR3)  Nuclear 
generating  Plant  Technical 
Specifications  (TS)  to  allow  an  increase 
in  the  rated  thermal  power  (RTP)  for 
CR-3  from  the  current  2544  level  to 
2568  Megawatt  thermal  (\Vt). 
Accordingly,  in  TS  1.1.  "Definitions," 
would  be  revised  to  indicate  the  new 
power  level  of  2568  MWt.  The  proposed 
change  would  not  require  any  hardware 
modifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
Currently.  CR-3  is  operating  at  a 
maximum  RTP  of  2544  MWt.  The 
licensee  proposes  to  operate  at  a 
maximum  RTP  of  2568  MWt,  an 
increase  of  24  MWt  over  the  current 
licensed  power  of  2544  MWt. 

The  licensee  states  that  the  Babcock 
and  Wilcox  (B&W)  177  Fuel  Assembly 
(FA)  Nuclear  Steam  Supply  System 
(NSSS)  in  the  CR3  design  is  capable  of 
operating  at  a  thermal  power  level  of 
2772  MWt.  Due  to  limitations  in  the 
secondary  area  of  the  plant,  the  licensee 
requests  authorization  to  operate  at  2568 
MWt  which  is  less  than  the  design  level 
of  2772  MWt.  The  Ucensee  performed  a 
detailed  engineering  study  on  this 
power  increase. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an 
accident  previously  evaluated.  The 
thermal-hydraulic  and  nuclear 
characteristics  of  the  reactor  core  were 
originally  designed  for  a  rated  thermal 
power  of  2568  MWt  or  higher. 
Therefore,  the  proposed  thermal  power 
increase  to  the  reference  power  level  of 
2568  MWt  does  not  change  the  original 
design  assumptions  and  analyses  for  the 
reactor  core.  Most  of  the  design  basis 
accidents  and  transients  were  originally 
evaluated  at  the  proposed  power  level. 
As  described  more  fully  in  this 
submittal,  those  transients  and 
accidents  that  were  not  originally 
evaluated  at  2568  MWt  were  re- 
evaluated using  CR-3  FSAR  (Final 
Safety  Analysis  Report)  Chapter  14 


accident  sequence  of  events,  reactor 
protection  criteria,  and  a.pfiroved 
calculational  methods.  Based  on  this 
evaluation  and  initial  plant  design 
evaluations.  FPC  [Florida  Power 
Corporation,  the  licensee  for  CR3]  has 
determined  that  the  probability  and 
consequences  of  design  basis  transients 
and  accidents  are  not  significantly 
increased  and  that  the  radiological 
consequences  from  the  design  basis 
transiaits  and  accidents  remain  well 
below  10  CFR  100  limits. 

FPC  has  also  reviewed  CR-3  balance 
of  plant  and  safety  related  systems  to 
determine  which  systems  and 
components  could  be  affected  by  the 
proposed  power  increase.  The  clianges 
to  the  reactor  coolant  system  and 
secondary  conditions  and  parameters 
are  discussed  in  this  sulnnittaL  These 
changes  are  minor  in  nature.  The  only 
Tectmical  Specification  cliange  is  to 
revise  the  reference  power  to  2568  MWt. 
No  facility  modifications  will  be 
required.  FPC  evaluated  the  systems  and 
components  and  concluded  that  these 
systems  and  components  will  rmitimia 
to  perform  within  their  design 
parameters  with  the  unit  operating  at 
2568  MWt 

Based  oa  the  foregoing,  the  proposed 
amendment  does  not  significantly 
increase  the  prt^biiity  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  thermal  power 
increase  does  not  create  tlie  possibility 
of  a  new  or  difiiarent  kind  of  accident 
from  previously  evaluated  accidents.  As 
noted  above,  the  thermal-hydraulic  and 
nixJear  characteristics  of  the  reactor 
core  were  originally  designed  for 
operation  at  the  proposed  thermal 
power.  Thereibre.  operation  at  the 
proposed  power  level  does  not 
introduce  new  or  different  performance 
characteristics  that  create  the  possibility 
of  a  ne^M  or  different  kind  of  accident 

FPC  has  also  reviewed  QR-3  safety- 
related  systems  and  balance  of  plant 
systems  to  determine  which  systems 
could  be  affected  by  the  prop<ked  power 
increase  and  the  resultant  minor 
changes  in  plant  parameters  and 
operating  conditions.  Systems  that 
could  be  affected  were  evaluated  using 
the  licensing  basis  criteria  described  in 
the  CR-3  F^AR  to  assure  their  adequacy 
at  the  increased  power  leveL  Included 
in  these  evaluations  were  plant  features 
that  are  not  power  level  related  or 
directly  affected  by  an  increase  in  powa 
level,  as  well  as.  associated  issues  such 
as  environmental  considerations. 
Equipment  perfonnance  and  plant 
operation  were  evaluated  with  tespod 
to  actual  performance  versus  projected 
operating  conditions  to  identify  any 
iiardwara  modifications  required  to 


achieve  the  upgraded  power.  Based  oa 
this  evaluatioo.  FPC  has  determined 
that  all  systems  will  continue  to  perfonn 
within  their  design  parameteis  at  2568 
MWt  and  that  no  physical  modifications 
to  these  systems  will  be  necessary  to 
accommodate  a  2568  MWt  rating.  Only 
minor  re-calibratioa  of  plant 
instrumentation  to  reflect  the  increased 
power  will  be  needed.  The  proposed 
power  level  does  not  introduce  any  new 
performance  characteristics  or -modes  of 
operaticm  for  plant  systems  and 
components,  and  does  not  introduce 
any  new  failure  modes. 

Based  on  the  foregoing,  the  proposed 
amendment  does  not  create  the 
po^bihty  of  a  new  or  different  kind  of 
acddenL  .• 

3.  The  proposed  amendment  does  not 
involve  a  si^iiificant  reduction  in  a 
margin  of  s^ety.  The  thomal-hydraulic 
and  nuclear  characteristics  ot  the  reactor 
core  were  originally  designed  for 
operation  at  the  prtqposed  power  level. 
Most  of  the  design  basis  transients  and 
accidents  were  cniginally  analyzed 
assuming  a  power  level  of  256S  MWt  or 
highffl'.  As  described  more  fully  in  this 
submittal,  those  transients  and 
accidents  that  weie  not  oiiginally 
analyzed  at  2568  MWt  were  re- 
evaluated using  CR-3  FSAR  Chapter  14 
accident  sequence  of  evraits.  reactor 
protectioD  criteria,  and  approved 
calculational  methods.  FPC  has 
determined  that  operation  with  the 
pr^msed  thermal  power  will  be 
botmded  by  the  original  anafyses.  in 
addition.  FPC's  eviduation  of  aSiected 
plant  systems  and  compcments  revealed 
that  plant  systems  and  components  will 
ccBitinue  to  operate  within  thrir  design 
parameters  with  no  significant  change 
in  a  margin  of  safiety. 

Based  on  the  foregoing,  the  proposed 
amendment  does  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Docoment  Rotrni 
location:  Coastal  Region  Litwwy.  8619 
W.  Crystal  Street.  GrysUl  River.  Florida 
32629 

Attorney  for  licensee:  A.  R  Stephens, 
General  Counsel.  Florida  Power 
Corporation.  MAC-A5D.  P.  O.  Box 
14042.  St.  Petersburg.  Florida  33733. 

NRC  Ph^ectOiiector:  Mohan  C  . 
Hiadani.  (Acting). 


IndioMilitichigim  Power  Company    - 
Docket  No*.  50-315  and  50-316 

Donald  C  Cook  Nuclear  Plant.  Unit 
Nos.  J  and  2,  Berrien  County,  Michigan. 

Date  of  amendment  request:  August  3, 
1994. 

Description  of  amendment  requests: 
The  proposed  amendments  would  allow 
the  radiological  effluent  technical 
specifications  (TS)  to  be  relocated  to 
other  controlled  documents.  Procedural 
details  contained  in  the  current 
radiological  effluents  TS  have  been 
relocated  to  either  the  Oflisite  Dose 
Calculation  Manual  (OCZ»^)  or  the 
Process  Control  Prog^ram  (PCP).  as 
applicable.  Proposed  revisions  to  the 
OCDM  and  PCP  have  been  prepared  in 
accordance  with  the  proposed  changes 
to  the  administrative  controls  section  of 
theTS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  has  provided  its  analysis  of  the 
issue  ot  no  significant  hazards 
consideration,  which  is  presented 
below: 

Criterion  1 

The  changes  described  above  in  no 
way  negatively  impact  the  requirements 
of  the  T/Se.  Separating  the  turbine  room 
sump  releases  from  the  others  is  purely 
a  clairificaticm  of  the  loethod  wre  handle 
releases.  The  six  ground  monitoring 
wells  added  to  the  T/S  table  updates  our 
current  monitoring  practice.  With  the 
six  extra  wells  to  monitor,  we  exceed 
the  monitoring  requirements  of  the  T/ 
Ss.  Therefore,  it  is  concluded  that  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probebiUty  or 
conseq\>enc8s  of  an  accident  previoitsly 
evaluated. 

Criterion  2 

No  changes  to  the  LCOs  for  either  T/ 
S  are  proposed  as  part  of  this 
amendmoit  request.  The  proposed 
change  does  not  involve  any  ph3^cal 
changes  to  the  plant  or  any  fttangiwt  to 
plant  operations.  The  changes  merely 
propoae  to  update  our  methods  (tf 
imfrienaenting  the  T/S  with  our  current 
practices.  Thus,  the  pn^xised  change 
does  not  create  the  pos^hihty  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evahiated. 

Criferion  3 

The  changes  described  above  in  no 
way  negatively  impact  the  requirentents 
of  the  T/Ss.  Separating  the  turbine  room 
sump  releases  from  the  othen  is  purely 
a  clarification  (rf  the  method  we  handle 
releases.  The  six  ground  monitoring 
wells  added  to  the  T/S  table  updates  our 
current  monitcring  fuactice.  With  the 
extra  wells  to  monitor,  we  exceed  tiw 
monitoring  requirements  called  for  in 
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the  T/Ss.  Therefore,  it  is  concluded  that 
the  proposed  changes  do  not  involve  a 
reduction  in  the  margin  of  safety- 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Maud  Preston  Palenske 
Memorial  Library.  500  Market  Street,  St. 
Joseph.  Michigan  49085. 

Attorney  for  licensee:  Gerald  Chamoff, 
Esq..  Shaw.  Pittman.  Potts  and 
Trowbridge,  2300  N  Street,  NW. 
Washinston.  DC  20037. 

NRC  Project  Director:  John  N. 
Hannon. 

Niagara  Mohawk  Power  Corporation 

Docket  No.  50-410 

Nine  Mile  Point  Nuclear  Station,  Unit 
2,  Oswego  County.  New  York. 

Date  of  amenament  request:  October 
5,1994. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  applicability 
requirements  of  Technical  Specification 
(TS)  3.7.3  to  require  operability  of  the 
Control  Room  Outdoor  Air  Special 
Filter  Train  System  in  Operational 
Conditions  1.  2,  3  and  **  (when 
irradiated  fuel  is  being  handled  in  the 
reactor  building  and  during  CORE 
ALTERATIONS  and  opwrations  with  a 
potential  for  draining  the  reactor  vessel 
and  uncovering  irradiated  fuel)  rather 
than  in  all  Operational  Conditions  and 
*  *  *.  The  applicability  requirements 
for  Action  Statement  b  of  TS  3.7.3  and 
for  the  Radiation  Monitoring 
Instrumentation  required  operable  by 
TS  Tables  3.3.7.1-1  and  4.3.7.1-1  would 
be  changed  in  a  similar  manner.  The 
proposed  amendment  would  also  add  a 
notation  to  Action  Statement  b.l  of  TS 
3.7.3  stating  that  the  provisions  of 
Specification  3.0.4  are  not  applicable 
provided  an  operable  control  room  filter 
train  is  in  the  emergency  pressuhzation 
mode  of  operation.  The  licensee  stated 
that  these  proposed  changes  are 
consistent  with  the  requirements  of  the 
NRC's  Improved  Standard  Technical 
Specifications  (NUREG-1433)  and  with 
Generic  Letter  87-09,  "Section  3.0  and 
4.0  of  the  Standard  Technical 
Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requirements." 

Basis  for  propoted  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 


issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Control  Room  Outdoor  Air 
Special  Filter  Train  System  is  not  an 
initiator  or  precursor  to  an  accident.  The 
Control  Room  Outdoor  Air  Special 
Filter  Train  System  responds  to  a 
release  of  radioactivity  to  the  outside 
environment  as  detected  in  the  air 
supply  to  the  control  room  by  providing 
a  radiologically  controlled  environment 
within  the  control  room.  In  operational 
conditions  4  and  5.  the  probability  and 
consequences  of  a  design  basis  accident 
are  reduced  due  to  the  pressure  and 
temperature  limitations  in  these 
operational  conditions.  Therefore, 
maintaining  the  chiller  subsystem 
operable  is  not  required  in  operational 
conditions  4  and  5,  except  for  the  *  *  * 
operational  condition.  Therefore,  a 
change  to  applicability  and  action 
statements  of  LCO  (Limiting  Condition 
For  Operation]  3.7.3  cannot  affiect  the 
probability  of  a  previously  evaluated 
accident. 

All  accidents  which  take  credit  for 
operation  of  the  Control  Room  Outdoor 
Air  Special  Filter  Train  System  in  the 
emergency  pressuhzation  mode  of 
operation  are  analyzed  and  presented  in 
Chapter  15  of  the  USAR  |Up(3ated  Safety 
Analysis  Report].  These  accidents  can 
only  occur  in  operational  conditions  1. 
2,  3  and*  •  *. 

Accordingly,  the  proposed  change  in 
the  applicability  of  LCO  3.7.3  from  all 
Ofwrational  conditions  (i.e..  1.  2,  3,  4,  5 
and  *  *  *)  to  operational  conditions  1, 
2,  3  and  •  *  *  does  not  significantly 
increase  the  consequences  of  an 
accident  previously  evaluated.  The 
proposed  change  to  action  statement  b 
of  LCO  3.7.3  and  to  Tables  3.3.7.1-1  and 
4.3.7.1-1  of  LCO  3.3.7.1  is  consistent 
with  the  above  change. 

Sections  15.7.4  and  15.7.5  of  the 
USAR  evaluate  a  fuel  handling  accident 
and  a  spent  fuel  cask  drop  accident, 
respectively.  The  radiological 
evaluation  of  these  accidents  considere 
the  unfiltered  radioactivity  that  entere 
the  control  room  prior  to  the  automatic 
operation  of  the  Control  Room  Outdoor 
Special  Filter  Train  System  in  the 
emergency  pressurization  mode  of 
operation.  The  radiological 
consequences  of  these  accidents  are 
within  the  limits  of  GDC  [General 
Design  Criterion]-19. 

With  one  control  room  filter  train 
inoperable  and  prior  to  entering  the 


operational  condition,  the  proposed 
change  to  action  statement  b.l  of  LCO 
3.7.3  would  require  an  operable  control 
room  filter  train  be  placed  in  the 
emergency  presstirization  mode  of 
operation.  During  an  accident  involving 
the  release  of  radioactivity  to  the 
environment,  an  operable  control  room 
filter  train  would  already  be  running  in 
the  emergency  pressurization  mode  and 
performing  its  safety  function,  thereby 
preventing  the  entry  of  unfiltered 
radioactivity  into  the  control  room. 
Therefore,  if  a  fuel  handling  accident  or 
a  spent  fuel  cask  drop  accident  were  to 
occur  and  release  radioactivity,  the 
control  room  personnel  radiological 
doses  would  be  less  than  the  doses 
depicted  in  the  USAR.  Accordingly,  the 
Technical  Specification  change  to  action 
statement  b.l  does  not  significantly 
increase  the  consequences  of  a 
previously  evaluated  accident. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

This  amendment  does  not  involve  any 
accident  precursora  or  initiatora.  In 
addition,  this  amendment  does  not 
require  any  changes  to  plant  equipment. 

During  an  accident  involving  the 
release  of  radioactivity  to  the 
environment  an  operable  control  room 
filter  train  would  already  be  running  in 
the  emergency  pressurization  mode  and 
performing  its  safety  function. 
Furthermore,  the  operating  status  of  a 
running  control  room  filter  train  would 
be  unaffected  by  the  receipt  of  an 
automatic  start  signal  due  to  high 
radiation  in  either  air  intake  to  the 
Control  Room  Outdoor  Air  Special 
Filter  Train  System.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  in  the 
applicability  of  LCO  3.7.3  from  all 
operational  conditions  (i.e.,  1,  2,  3,  4.  5 
and  •  *  *)  to  operational  conditions  1, 
2,  3  and  *  *  *  is  consistent  with  the 
safety  analysis  contained  in  the  USAR. 
The  proposed  changes  to  action 
statement  b  of  LCO  3.7.3  and  to  Tables 
3.3.7.1-1  and  4.3.7.1-1  of  LCO  3.3.7.1  is 
consistent  with  the  above  change. 

Entry  into  the  *  *  operational 
condition  for  LCO  3.7.3  with  one 
control  room  filter  train  inoperable  and 
the  other  control  room  filter  train 


opeiable  and  (^Mrating  in  the 
emergency  [Hessuiization  mode 
provides  a  comparable  level  of  safety  to 
two  c^>erable  non-running  ccntrol  room 
filter  trains.  The  reniedial  measure 
prescribed  by  Technical  Specificatian 
action  statement  b.l  (placing  an 
operable  control  room  filter  train  in  the 
emergency  pressurization  mode  of 
operation)  for  which  the  exception  to  - 
LCO  3.0.4  is  proposed  provides  a 
sufficient  level  of  protection  to  permit 
operational  mode  changes  and  safe  long- 
term  of>eration  of  NMP2  [Nine  Mile 
Point  Unit  2]  consistent  with  the 
hcensing  basis  described  in  the  USAR. 
Therefore,  the  proposed  change  to 
action  statement  b.l  is  consistent  with 
Generic  Letter  87-09.  "Sections  3.0  and 
4.0  of  the  Standard  Technical 
Specifications  (STS)  on  the 
Applicability  of  Limiting  Conditions  for 
Operation  and  Surveillance 
Requiremraits."  Accordingly,  this 
change  mtIII  not  significantly  reduce  the 
marcin  of  safety. 

This  proposed  amendment  is 
consistent  with  the  Improved  Standard 
Technical  Specifications.  NUREG-1433. 
Accordingly,  as  determined  by  the 
analysis  above,  this  proposed 
amendment  involves  no  significant 
hazards  consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winst<m  &  Strawn, 
1400  L  Street.  NW.,  Washington,  DC 
20005-3502. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Niagara  Mohawk  Power  Corporation 

Docket  Na  50-410 

Nine  Mile  Point  Nuclear  Station,  Unit 
2,  Oswego  County,  New  York. 

Date  of  amenament  request:  October 
21. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
footnote  to  Technical  Specificatian  (TS) 
4.8.1. 1.2.ftil  which  would  permit 
performance  of  the  24-hour  functional 
test  of  the  emergoicy  diesel  generators 
(EDGs)  during  power  operation.  TS 
4.8.1. 1.2.e.8  currently  requires  the  24- 
hour  functional  test  of  the  EDGs  be 
performed  at  least  once  per  18  mcmths 


during  shutdown;  the  proposed 
amendment  would  penait  this  testing  to 
be  performed  during  power  operation 

provided  the  other  two  EDGs  are 
operable.  If  either  of  the  other  two  EDGs 
become  inoperable,  the  test  would  be 
aborted. 

Basis  for  proposed  no  agnificant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  operation  of  Nine  MUe  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  increase  in  the  probalulity  or 
consequetuxs  of  an  accident  previously 
evaluated. 

The  proposed  diange  to  permit  the  24 
hour  functional  test  of  the  diesels  to  be 
performed  during  power  operation  does 
not  increase  the  chances  for  a 
previously  analyzed  accident  to  occur. 
The  function  of  the  diesels  is  to  supply 
emergency  power  in  the  event  of  a  loss 
of  offsite  power.  Operatitm  of  the  diesels 
is  not  a  precursor  to  any  accident 
Furthermore,  the  diesel  generator  being 
tested  will  remain  operable  and  will  be 
available  to  supply  emergency  loads 
within  the  required  time.  In  addition, 
the  two  remaining  diesel  generatcHS  will 
be  operable  during  the  test. 
Consequently,  if  an  ofiisite  distiirbance 
were  to  occur  that  afiiected  the 
operability  of  the  diesel  being  tested,  the 
two  remaining  diesels  would  be  capable 
of  feeding  the  loads  necessary  for  safe 
shutdown  of  the  plant.  This  addresses 
the  concerns  raised  in  Information 
Notice  84-69  regarding  the  operaticm  of 
emergency  diesel  generatora  connected 
in  parallel  wifii  offsite  power.  In 
summary,  the  proposed  changes  do  not 
adversely  affect  the  performance  or  the 
ability  of  the  diesel  generators  to 
perform  their  intended  function. 

Therefore,  the  prof>osed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  amendment  to  the  24 
hour  functional  surveillance  test  will 
not  affect  the  operation  of  any  safety 
system  or  alter  its  response  to  any 
previously  analysed  accident.  The 
diesel  vfiU  automatically  transfer  fitun 
the  test  mode  if  necessary  to  supply 
emergency  loeds  in  the  requried  time. 
The  test  mode  is  used  for  the  monthly 
surveillanoe  of  the  diesel  generatora  as 
well,  thereibre.  no  new  plant  operating 


modes  are  introduced.  In  the  event  the 
diesel  fails  the  functional  test  it  will  be 
declared  inoperable  and  the  actions 
required  for  an  inopnable  diesel  will  be 
performed.  The  remaining  two  diesel 
generators  will  be  operable  and  are 
capable  of  feeding  the  loads  necessary 
for  safe  shutdown  of  the  plant. 

Therefore,  the  proposed  change  will 
not  create  the  possilrility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

The  operation  of  Nine  Mile  Point  Unit 
2,  in  accordance  with  the  proposed 
amendment,  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  proposed  amendment  will  not 
reduce  availability  of  the  diesel 
generator  being  tested  to  provide 
emergency  power  in  the  event  of  a  loss 
of  offsite  power.  If  a  loss  of  offsite  power 
or  a  loss  of  coolant  accident  occurs 
during  the  surveiUance  test,  the 
emergency  bus  %vould  de-energize  and 
shed  load.  The  diesel  generator  would 
then  transfer  from  the  test  mode  to  the 
emergency  mode.  It  would  then  be 
available  to  automatically  supply 
emergency  loads.  In  addition,  the  two 
remaining  generators  will  be  operable 
during  the  test.  Consequently,  if  an 
offsite  disturbance  were  to  occur  that 
affected  the  operability  of  the  diesel 
begin  tested,  the  two  remaining  diesels 
would  be  capable  of  feeding  the  loads 
necessary  for  safe  shutdovm  of  the 
plant.  The  time  required  for  the  diesel 
being  tested  to  pick  up  emergency  loads 
will  not  be  affected  by  performing  the 
24  hour  functional  test  during  power 
operation. 

Therefore,  the  proposed  change  will 
not  involve  a  si^ficant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 

location:  Reference  and  Documents 
Department,  Penfield  Library.  State 
University  of  New  Yoric.  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Maii  ). 
Wetteihahn.  Esquire,  Winston  A  Strawn, 
1400  L  Street,  NW..  Washington.  DC 
20005-3502. 

AfflC  AD>ec(  Dlirector  Ledyard  B. 
Marsh. 
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Northeast  Nuclear  Energy  Company  et 
al. 

Docket  Na  SO-336. 

Millstone  Nuclear  Power  Station.  Unit 
No.  2,  New  London  County. 
Connecticut. 

Date  of  amendment  request:  October 
18.  1994. 

Description  of  amendment  request: 
The  proposed  unendment  would 
require  three  type  A  overall  Integrated 
Containment  Leakage  Tests  be 
'y     conducted  at  approximately  equal 
V    intervals  during  shutdowns  during  each 
10-year  service  period.  For  the  third 
Type  A  test  for  the  second  10-year 
period,  it  would  be  conducted  during 
the  thirteenth  refueling  outage 
extending  the  second  10-year  service 
period  to  the  end  of  the  thirteenth 
refueling  outage.  The  amendment  would 
also  change  the  Containment  Leakage 
Bases  by  reflecting  the  conditions  of  a 
proposed  exemption  to  10  CFR  50. 
Appendix  J.  that  would  remove  the 
requirement  that  the  third  Type  A  test 
for  each  10-year  period  be  conducted 
when  the  plant  is  shutdown  for  the  10- 
year  plant  inservice  inspection. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

•   •   *  The  proposed  changes  do  not 
involve  a  SHC  (significant  hazards 
consideration]  because  the  change 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

Type  A  tests  are  performed  to  ensure 
that  the  total  leakage  from  containment 
does  not  exceed  the  maximum 
allowable  primary  containment  leakage 
rate  at  the  design  pressure.  This  ensures 
compliance  with  the  dose  limits  of  10 
CFR  100. 

The  proposal  to  revise  Surveillance 
Requirement  4.6.1. 2.a  of  the  Millstone 
Unit  No.  2  Technical  Specifications  will 
increase  the  flexibility  for  scheduling 
the  Type  A  tests.  It  does  npt  modify  the 
maximum  allowable  leakage  rate  at  the 
design  containment  pressure,  does  not 
impact  the  design  basis  of  the 
containment,  and  does  not  make  any 
physical  or  operational  changes  to 
existing  plant  structures,  systems,  or 
components. 

The  first  two  Type  A  tests  of  the 
second  10-year  service  period  for 
Millstone  Unit  No.  2  have  been 
conducted.  The  results  of  these  tests 
demonstrate  that  Millstone  Unit  No.  2 
has  maintained  control  of  containment 


integrity  by  maintaining  margin 
between  the  acceptance  criterion  and 
the  "As-Found"  and  "As-Uft"  leakage 
rates. 

Historically.  Type  A  tests  have  a 
relatively  low  failure  rate  where  Type  B 
and  C  testing  (local  leakage  rate  tests) 
could  not  detect  the  leakage  path.  Most 
Type  A  test  {ailures  are  attributed  to 
failures  to  Tjrpe  B  or  C  components 
(containment  penetrations  and  isolation 
valves).  Type  B  and  C  components  are 
tested  per  Surveillance  Requirement 
4.6.1. 2.d  for  the  Millstone  Unit  No.  2 
Technical  Specifications.  These  tests  are 
required  to  be  conducted  at  intervals  no 
greater  than  24  months,  and  the 
acceptance  criterion  for  the  combined 
leakage  rate  for  all  penetrations  and 
valves  subject  to  the  Type  B  and  C  tests 
is  0.6  L..  These  local  leakage  rate  tests 
provide  assurance  that  containment 
integrity  is  maintained.  The  relatively 
low  "As-Left"  Type  B  and  C  total 
leakage  resulting  from  the  past  outage 
indicates  that  the  leakage  has  been 
maintained  within  the  technical 
specification  acceptance  criterion.  The 
Type  B  and  C  tests  will  continue  to  be 
performed  in  accordance  with  the 
requirements  of  Surveillance 
Requirement  4.6.1.2.d.  However,  on 
September  26. 1994,  NNECO  submitted 
a  request  for  a  one-time  technical 
specification  change,  request  for 
enforcement  discretion,  and  a  request 
for  a  scheduler  exemption  from 
Appendix )  to  10  CFR  50  regarding  the 
Schedule  for  Type  B  and  C  testing.  The 
NRC  verbally  granted  enforcement 
discretion  on  September  24, 1994,  and 
written  enforcement  discretion  on 
September  30. 1994.  The  schedular 
exemption  request  was  granted  on 
October  12, 1994. 

The  previous  Type  A.  B.  and  C  tests 
demonstrate  that  Millstone  Unit  No.  2 
has  maintained  control  of  containment 
integrity  by  maintaining  a  conservative 
margin  between  the  acceptance  criterion 
and  the  "As-Found"  and  "As-Left" 
leakage  results.  Based  on  this,  the 
Millstone  Unit  No.  2  containment  is 
considered  to  be  in  sound  condition.  No 
operations  are  known  to  have  occurred 
which  would  suggest  any  substantial 
degradation  of  these  results. 

Based  on  the  above,  the  proposal  to 
revise  Surveillance  Requirement 
4.6.1.2.8  of  the  Millstone  Unit  No.  2 
Technical  Specifications  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

The  proposal  to  revise  Surveillance 
Requirement  4.6.1. 2.a  of  the  Millstone 


Unit  No.  2  Technical  Specifications  will 
increase  the  flexibility  in  scheduling  the 
Type  A  tests.  It  does  not  make  any 
physical  or  opterational  changes  to 
existing  plant  structures,  systems,  or 
components.  In  addition,  the  proposal 
does  not  modify  the  acceptance 
criterion  for  the  Type  A  tests. 
Maintaining  the  leakage  through  the 
containment  boundary  to  the 
atmosphere  within  a  specific  value 
ensures  that  the  plant  complies  with  the 
requirements  of  10  CFR  100.  The 
containment  boundary  serves  as  an 
accident  mitigator;  it  is  not  an  accident 
initiator.  Therefore,  the  proposal  to 
revise  Surveillance  Requirement 
4.6.1. 2.a  does  not  create  the  i)ossibihty 
of  a  new  or  different  kind  of  accident 
from  any  previously  analyzed. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  proposal  to  revise  Surveillance 
Requirement  4.6.1.2.a  of  the  Millstone 
Unit  No.  2  Technical  Specifications  will 
increase  the  flexibility  for  scheduling 
the  Typ>e  A  tests.  It  does  not  modify  the 
maximum  allowable  leakage  rate  at  the 
design  containment  pressure,  does  not 
impact  the  design  basis  of  the 
containment,  and  does  not  make  any 
physical  or  operational  changes  to 
existing  plant  structures,  systems,  or 
components. 

The  first  two  Type  A  tests  of  the 
second  10-year  service  period  for 
Millstone  Unit  No.  2  have  been 
conducted.  The  results  of  these  tests 
demonstrate  that  Millstone  Unit  No.  2 
has  maintained  control  of  containment 
integrity  by  maintaining  margin 
between  the  acceptance  criterion  and 
the  "As-Found"  and  "As-Left"  leakage 
rates.  Additionally,  the  results  of  the 
last  Type  B  and  C  tests  had  significant 
margin  with  respect  to  the  acceptance 
criterion.  Based  on  the  previous  Type  A. 
B,  and  C  tests,  the  Millstone  Unit  No.  2 
containment  is  considered  to  be  in 
sound  condition.  No  operations  are 
known  to  have  occurred  which  would 
suggest  any  substantial  degradation  of 
these  results. 

Based  on  the  above,  the  proposal  does 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
Location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 


New  London  Turnpike.  Norwich.  CT 
06360. 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company. 
Post  Office  Box  270.  Hartford.  CT 
06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company,  et 
al. 

Docket  No.  50-423 

Millstone  Nuclear  Power  Station.  Unit 
No.  3.  New  London  County, 
Connecticut. 

Date  of  amendment  request: 
September  30. 1994. 

Description  of  amendment  request: 
The  licensee  has  proposed  to  revise  the 
Technical  Specifications  (1)  to  clarify 
the  definition  of  core  alterations,  (2)  to 
change  the  verbiage  in  the  Limiting 
Condition  For  Operation  (LCO) 
addressing  the  refueling  operations,  (3) 
to  make  changes  to  three  surveillance 
requirements  involving  source  range 
instnmientation,  and  (4)  to  change  the 
LCO  regarding  the  Residual  heat 
Removal  and  coolant  circulation  water 
levels  to  be  consistent  with  the  guidance 
provided  in  NUREG-1431. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

The  proposed  changes  do  not  involve 
an  SHC  (significemt  hazards 
consideration]  because  the  changes 
would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Boron  EMlution  in  Mode  6 — A  boron 
dilution  in  Mode  6  is  precluded  by 
technical  specification  requirements  to 
close  and  lock  all  dilution  source 
valves.  There  is  a  provision  for  dilution 
valves  to  be  opened  under 
administrative  controls;  in  this  case, 
cautionary  measures  will  be  taken  to 
control  and  monitor  the  reactivity 
addition.  Deletion  of  the  source  range 
analog  operational  test  prior  to  core 
alterations  will  not  impact  an  accident 
previously  evaluated  since  the  sources 
range  monitors  are  verified  operable 
prior  to  entry  into  Mode  6  and  every  7 
days  thereafter.  The  change  in  definition 
for  a  core  alteration  means  that 
components  which  do  not  effect 
reactivity  may  be  moved  within  the 
reactor  vessel  without  any  additional 
condition  such  as  direct  supervision  of 
anSRO. 


Since  a  boron  dilution  would  not  be 
initiated  by  movement  of  nonfiiel 
components  within  the  reactor  vessel,  it 
is  not  impacted  by  the  change  in 
definition  of  a  core  alteration. 

Inadvertent  Loading  of  a  Fuel 
Assembly — Movement  of  a  fuel 
assembly  would  be  performed  as  a  core 
alteration  imder  the  supervision  of  an 
SRO,  therefore,  it  would  not  be 
impacted  by  the  change  to  the  definition 
of  a  core  alteration.  The  change  to  the 
source  range  monitors  also  will  not 
affect  the  probability  of  occurrence  of  a 
misloaded  fuel  assembly  since  this 
accident  is  precluded  by  administrative 
controls,  as  well  as  the  source  range 
monitors.  Also,  there  will  be  no 
degradation  in  the  reliability  or 
accuracy  of  the  source  range  monitors 
due  to  this  change.  The  deletion  of  the 
requirement  to  perform  the  analog 
channel  operational  test  within  eight 
hours  prior  to  core  alterations  will  not 
impact  performance  of  the  monitors, 
since  they  have  to  be  checked  prior  to 
entry  into  Mode  6  and  every  7  days 
thereafter. 

Fuel  Handling  Accident — Movement 
of  fuel  will  not  affect  this  accident, 
because  it  will  still  be  considered  a  core 
aheration.  Therefore,  there  is  no  effect 
on  the  probability  of  a  fuel  handling 
accident.  The  source  range  monitors  are 
not  involved  in  the  occurrence  of  a  fuel 
handling  accident.  The  fuel  handling 
accident  is  the  only  accident  considered 
here  with  radiological  consequences.  It 
will  not  be  impacted  by  the  proposed 
changes. 

Loss  of  RHR  in  Mode  6 — ^The 
probability  of  this  accident  will  not  be 
changed  since  the  new  requirement  is 
the  same  as  before.  As  before,  RHR  may 
be  secured  for  up  to  one  hour  per  eight- 
hour  period  and  boron  dilution 
operations  may  not  be  performed  with 
RHR  secured  (although  this  requirement 
is  being  added  to  the  notes,  the 
requirement  is  also  given  elsewhere  in 
the  technical  specifications). 
Additionally,  Uie  existing  reactor 
coolant  system  (RSC)  temperature  limits 
must  still  be  met. 

Based  on  the  above,  the  proposed 
changes  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fi-om  any 
previously  analyzed. 

All  required  systems  will  continue  to 
operate  as  before.  Therefore,  there  is  no 
possibility  of  a  new  or  different  kind  of 
accident.  The  deletion  of  the  source 
range  analog  channel  operational  test 
within  eight  hours  prior  to  core 
alterations  will  not  affect  the 


performance  of  the  monitors  since  they 
will  have  had  this  test  completed  prior 
to  entry  into  Mode  6  and  every  7  days 
thereafter.  The  change  in  definition  of  a 
core  alteration  Cannot  create  the 
possibihty  of  a  new  type  of  accident 
because  those  initiating  events  for 
accidents  will  remain  classified  as  core 
alterations. 

3.  Involve  a  significant  reduction  in 
the  margin  of  safety. 

The  margin  of  safety  for  the  above 
listed  accidents  will  remain  as  before. 

a.  Boron  dilution  in  Mode  6 — This 
accident  calculates  the  time  from  receipt 
of  a  shutdown  margin  monitor  dilution 
alarm  until  the  core  reaches  criticality. 
Since  this  time  is  not  changed,  there  is 
no  reduction  in  the  margin  of  safety.  In 
this  case,  the  dilution  is  precluded  by 
administrative  controls  which  will  not 
be  impacted  by  the  proposed  changes. 

b.  Inadvertent  Loading  of  a  Fuel 
Assembly— Technical  Specification 
3.9.1.1  protects  against  this  accident  by 
requiring  sufficient  boron  in  the  RCS  to 
prevent  criticality  for  any  core 
configuration  including  two  stuck 
RCCAs  [rod  cluster  control  assemblies) 
in  the  fully  withdrawn  position.  Since 
this  requirement  will  not  change,  the 
margin  of  safety  will  not  change. 

c.  Fuel  Handling  Accident— The 
margin  of  safety  for  the  radiological 
limits  is  not  changed. 

d.  Loss  of  RHR^Changes  are  editorial 
due  to  the  revised  definition  of  a  core 
alteration.  There  is  no  change  to  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resource  Center, 
Three  Rivers  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Tuwipike.  Norwich,  CT 
06360. 

Attorney  for  licensee:  Ms.  L.M.  Cuoco, 
Senior  Nuclear  Counsel.  Northeast 
Utilities  Service  Company.  Post  Office 
Box  270,  Hartford,  CT  06141-0270. 

NRC  Project  Director:  Phillip  F. 
McKee. 

Northern  States  Power  Company 
Docket  Nos.  50-282  and  50-306 

Prairie  Island  Nuclear  Generating 
Plant,  Unit  Nos.  1  and  2,  Goodhue 
County,  Minnesota. 

Date  of  amendment  requests:  October 
3, 1994. 

Description  of  amendment  requests: 
The  proposed  amendment  would  revise 
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Prairie  island  Nuclear  Generating  Plant 
Technical  Specification  4.6.  "Periodic 
Testing  of  Emergency  Power  Systems." 
Specifically,  tlie  proposed  amendment 
would  modify  the  emergency  diesel 
generator  [EDG)  24-hour  load  test 
requirements  to  provide  a  indicated 
load  range  of  103-110%  of  the 
continuous  rating.  The  proposed 
amendment  would  also  rephrase  various 
EDG  test  requirements  to  provide  clarity 
and  delete  the  requirement  to  verify  that 
the  auto-coimected  loads  do  not  exceed 
3000  kw  (Unit  2  SlOOkw). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
t)elow: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

Changing  the  specification  from 
"unit"  to  "diesel  generator"  does  not 
change  the  intent  of  the  specification,  it 
merely  clarifies  the  original  intent  and 
therefore  cannot  involve  a  change  in  the 
probability  or  consequences  of  an 
accident. 

Changing  the  22-hour  lower  range 
limit  trmn  a  load  of  90%  to  an  indicated 
load  of  92%  removes  possible  ambiguity 
from  the  specification  but  does  not 
change  the  actual  requirement,  therefore 
it  cannot  involve  a  change  in  the 
probalrility  or  consequences  of  an 
accident. 

Removing  the  22-hour  upper  range 
limit  from  the  specification  does  not 
reduce  the  conservatism  of  the  test  since 
operating  at  a  higher  load  provides  more 
evidence  of  the  ability  of  the  machine  to 
carry  the  accident  loads.  For  this  reason, 
this  change  will  not  involve  any 
increase  in  the  consequences  of  an 
accident.  Also,  increasing  the  load  at 
which  the  diesel  generator  is  tested 
cannot  affect  the  probability  of  an 
accident. 

The  NRC  staff  has  pointed  out,  in 
Generic  Letter  88-15,  the  hazards  of 
testing  the  Diesel  Generator  at  a  load 
greater  than  the  design  rating.  The 
proposed  change  is  intended  to  ensure 
that  the  design  rating  is  not 
inadvertently  exceeded.  Since  the  recent 
installation  of  two  additional  emergency 
diesel  generators,  the  highest 
anticipated  event  loads  are:  Unit  1- 
241 4kW,  Unit  2-3813  kW.  For  these 
diesel  generators,  then,  103%  of  the 
continuous  ratings: 

•  Unit  1, 103%  of  2750  kW 
(continuous  rating]  =  2832.5  kW 
represents  117.3%  of  the  highest 
anticipated  event  load  and;' 


•  UnU  2. 103%  of  5400  kW 
(continuous  rating)  =  5562  kW 
represents  145.9%  of  the  highest 
anticipated  event  load. 

A  test  load  of  103%.  thereibre  would 
still  be  significantly  greater  than  thn 
load  required  during  accident 
conditions.  Since  an  adequate  level  of 
electrical  load  carrying  capacity  of  the 
diesel  generators  (and  thus  their 
accident  mitigating  functions)  would 
still  be  demonstrated  by  tlie  surveillance 
test,  the  consequences  of  an  accident 
would  be  unaffected  by  the  proposed 
change.  The  probability  of  occurrence  of 
a  previously  evaluated  accident  would 
be  unaffected  since  testing  a  diesel 
generator  at  load  between  103  and  HO 
percent  instead  of  at  load  between  105 
and  1 10  percent  could  not  cause  or 
contribute  to  the  initiation  of  an 
accident.  For  these  reasons,  this  change 
rnuld  have  nn  effect  on  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

Allowing  momentary  transients 
outside  of  the  test  band  does  not  affinct 
the  conduct  of  the  test,  it  merely  allows 
momentary  swing  outside  the  specified 
band  to  not  invalidate  the  test.  Not 
allowing  momentary  transients  would 
not  prevent  them,  it  would  only  require 
conducting  the  test  longer  until  the 
specified  time  period  was  achieved 
without  moving  outside  the  band.  Since 
the  machine  will  not  be  operated  any 
differently,  this  specification  change 
cannot  aSect  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Proposed  changes  A.  B.  C.  D,  and  the 
first  part  of  E I  identified  as  such  in  t>^0 
submittal]  are  intended  to  clarify  the 
meaning  of  the  existing  specifications 
without  changing  the  requirements.  For 
this  reason,  these  proposied  changes  to 
the  Technical  Specifications  will  not 
change  the  maniMr  in  which  the  plant 
is  operated  or  maintained.  These 
administrative  changes,  therefore,  will 
effect  on  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  second  part  of  E  (verification  of 
the  bypass  of  diesel  generator  trips 
during  a  simulated  safety  injection 
signal  vs  conciirrent  safety  injection  and 
loss  of  offsite  power  signals)  does  not 
change  the  intended  function  which  is 
to  be  tested  but.  rather,  reduces  the 
special  conditions  (temporary  electrical 
jumpers  to  simulate  the  loss  of  offsite 
power)  in  which  the  plant  needs  to  be 
placed  in  order  to  perform  the  test. 

Proposed  change  F  (removal  of  the 
verification  that  the  auto-connected  load 
do  not  exceed  3000  or  5100  kW)  does 
not  reduce  the  assurance  of  the  ability 
of  the  diesel  generators  to  perform  the 


accident  mitigation  functions  since  this 
verification  is  performed  by  other,  more 
pertinent,  means. 

Therefore,  these  changes  cannot 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  amendment  mil  not 
create  the  possibility  of  a  new  or 
different  king  of  accident  from  any 
accident  previously  analyzed. 

Changing  the  specification  from 
"unit"  to  "diesel  generator"  does  not 
change  the  intent  of  the  specification,  it 
merely  clarifies  the  original  intent  and 
therefore  cannot  create  the  possibility  of 
a  new  or  different  kind  of  accident. 

Changing  the  22-hour  lower  range 
limit  from  a  load  of  90%  to  an  indicated 
load  of  92%  removes  possible  ambiguity 
from  the  specification  but  does  not 
change  the  actual  requirement 

Removing  the  22 -hour  upper  range 
limit  from  the  specification  does  not 
change  the  manner  in  which  the 
surveillance  is  performed.  It  only  affects 
whether  the  time  spent  above  100% 
load  can  be  miinted  toward  22  hours  in 
the  22-hour  portion  of  the  test.  This 
change  would  not  allow  any  new  mnde«; 
of  operation  nor  does  it  allow  any 
modification  to  the  plant. 

As  stated  above,  testing  a  diesel 
generator  at  a  load  between  103  and 
110%  instead  of  between  105  and  110% 
could  not  cause  or  contribute  to  the 
initiation  of  an  acrid«pt. 

Allowing  momentary  transients 
outside  of  the  test  band  does  not  affect 
the  conduct  of  the  test,  it  merely  allows 
momentary  swings  outside  the  specified 
band  to  not  invalidate  the  test.  Not 
allowing  momentary  transients  would 
not  prevent  them,  it  would  only  require 
conducting  the  test  longer  until  tHe 
specific  time  period  was  achieved 
without  moving  outside  the  band. 

Therefore,  for  these  reasons,  operation 
of  the  Cacihty  in  accordance  with  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
analyzed. 

As  stated  above  {for  changes  A-F),  the 
proposed  changes  will  not  cause  a 
change  in  the  way  in  which  the  plant  is 
operated  or  maintained,  excepted  for  the 
reduction  of  the  special  conditions  in 
which  the  plant  needs  to  be  placed  in 
order  to  test  the  bypass  of  the  diesel 
generator  trips.  Thereibre,  these 
administrative  clianges  will  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  analyzed. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a 
margin  of  salety. 

Changing  the  specification  from 
"unit"  to  "diesel  generator"  does  not 


change  the  intent  of  the  specification,  it 
merely  clarifies  the  original  intent  and 
therefore  cannot  affect  the  margin  of 
safety. 

Changing  the  22-hoiu-  lower  range 
hmit  from  a  load  of  90%  to  an  indicated 
load  of  92%  removes  possible  ambiguity 
from  the  specification  but  does  not 
change  the  actual  requirement  and 
therefore  cannot  affect  the  margin  of 
safety. 

The  margin  of  safety  is  not  affected  by 
removal  of  the  22-hour  upper  range 
limit  on  the  operation  of  the  diesel 
generators  during  surveillance  testing 
since  the  margin  of  safety  is  related  to 
the  magnitude  of  the  accident  loads  and 
the  maximum  capacity  of  the  machine 
to  carry  load  and  this  margin  would  be 
unaffected  by  this  change. 

The  capacity  of  each  diesel  generator 
to  carry  electrical  load  can  not  be 
diminished  by  being  tested  at  a  lower 
load.  Also,  load  testing  to  less  than 
105%  but  more  than  103%  does  not 
lessen  the  confidence  in  the  ability  of 
the  diesel  generators  to  carry  adequate 
load  for  this  facility  since  these  diesel 
generators  have  significantly  greater 
load  capacity  than  required  by  Standard 
Review  Plan  guidance  in  this  regard  (the 
guidance  allows  peak  accident  load  up 
to  100%  of  the  continuous  rating  versus 
Unit  1  diesel  generators  peak  accident 
load  of  87.8%  and  Unit  2  diesel 
generators  peak  accident  load  of  70.6%). 
Therefore,  this  change  will  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

Allowing  momentary  transients 
outside  of  the  test  band  does  not  affect 
the  conduct  of  the  test,  it  merely  allows 
momentary  swings  outside  the  specified 
band  to  not  invaUdate  the  test.  Not 
allowing  momentary  transients  would 
not  prevent  them,  it  would  only  require 
conducting  the  test  longer  until  the 
specified  time  period  was  achieved 
without  moving  outside  the  band.  Since 
the  machine  will  not  be  operated  any 
difiisrently  per  the  new  specification, 
the  margin  of  safety  is  unaffected. 

As  stated  above  [for  changes  A-F],  the 
proposed  changes  will  not  cause  a 
change  in  the  way  in  which  the  plant  is 
operated  or  maintained,  except  for  the 
reduction  of  the  special  conditions  in 
which  the  plant  needs  to  be  placed  in 
order  to  test  the  bypass  of  the  diesel 
generator  trips.  Therefore,  these 
administrative  change  will  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
ficensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  requests  involve  no  . 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Miimeapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  mall,  Minneapolis, 
Minnesota  55401. 

Attomey  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts,  and  Trowbridge, 
2300  N  Street,  N\V,  Washington,  DC 
20037. 

NRC  Project  Director:  ]ohnN.    ' 
Harmon. 

Omaha  Public  Power  District 
Docket  No.  50-285 

Fort  Calhoun  Station,  Unit  No.  1. 
Washington  County.  Nebraska. 

Date  of  amendment  request:  October 
7, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  to  the 
Tedmical  Specifications  (TSs)  would 
(1)  delete  the  surveillance  requirements 
contained  in  TS  3.6(3)a  for  the  raw 
water  backup  valves  to  the  contaiimient 
cooling  coils,  (2)  delete  the  surveillance 
requirements  contained  in  TS  3.2,  Table 
3-5,  item  6,  for  raw  water  valves,  and 
(3)  revise  the  basis  of  TS  2.4  to  reflect 
these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
hcensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
The  deletion  of  surveillance 
requirements  contained  in  Technical 
Specifications  (TS)  3.2,  Table  3-5,  Items 
6  and  3.6(3]a  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

TS  3.6(3)a  requires  the  Raw  Water 
(RW)  backup  valves  to  the  containment 
air  coolers  to  be  tested  each  refueling 
outage.  In  1990,  during  the  process  of 
reviewing  several  open  items  created  by 
the  design  basis  reconstitution  project, 
an  engineering  analysis  determined  that 
RW  direct  cooling  of  the  containment 
air  cooling  coils  ^otdd  not  be  used  after 
an  accident  that  has  created  elevated 
temperature  conditions  inside 
containment.  The  high  containment  air 
temperatures,  in  conjunction  with  the 
low  back  pressure  in  the  containment 
cooling  coils  when  in  the  RW  direct 
cooling  mode,  introduces  the  possibiUty 
of  vaporization  inside  the  coils. 
Therefore,  the  use  of  RW  direct  cooling 
for  the  contaiiunent  air  coolers  has  been 
discontinued  in  post-Loss  of  Coolant 


Accident  (LOCA)  or  post-Main  Steam 
Line  Break  (MSLB)  situations.  The  issue 
of  not  being  able  to  utilize  RW  direct 
cooling  to  the  containment  air  cooling 
coils  was  reported  to  the  NRC  in  LER- 
90-25,  dated  October  29, 1990  and  LER- 
90-25  Revision  1,  dated  December  17, 
1990. 

Raw  water  direct  cooling  of  the 
containment  air  coolers  is  possible  if  the 
contaiiunent  atmospheric  temperatures 
are  less  that  ISO'F.  If  RW  direct  cooling 
of  the  containment  air  coolers  was 
utilized  after  a  LOCA  or  MSLB  accident, 
it  could  only  be  used  for  long-term 
containment  atmospheric  cooling.  These 
conditions  are  essentially  equivalent  to 
that  associated  with  conditions  in 
containment  during  normal  plant 
operation.  RW  direct  cooling  of  the 
containment  air  coolers  is  not  a  required 
post-accident  function  to  maintain 
containment  pressure  below  60  psig. 
Since  these  valves  are  not  required  to 
perform  a  post-accident  function, 
deletion  of  the  requirements  to  test 
these  valves  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

TS  3.2,  Table  3-5,  Item  6  requires  that 
valves  in  the  RW  system  be  tested  every 
refueUng  outage.  The  valves  tested  by 
this  surveillance  that  could  perform  a 
safety  function  are  already  tested  in 
accordance  with  TS  3.3(1).  Therefore 
testing  of  these  valves  under  TS  3.2, 
Table  3-5,  Item  6  is  redimdant  to  TS 
3.3(l)a. 

(2)  The  proposed  changes  do  not 
create  the  possibiUty  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

There  will  be  no  physical  alterations 
to  the  plant  configuration,  changes  to 
setpoint  values,  or  changes  to  the 
implementation  of  setpoints  or  limits  as 
a  result  of  this  proposed  change.  Valves 
that  are  required  to  be  repositioned 
during  an  accident  to  mitigate  the 
consequences  will  still  be  tested  on  a 
refueling  frequency.  The  proposed 
change  only  deletes  unnecessary  or 
redundant  testing  requirements  from  the 
TS.  Therefore,  the  proposed  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  analyzed. 

(3)  The  proposed  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  delete 
unnecessary  or  redundant  surveillance 
requirements  within  the  TS.  The 
deletion  of  TS  3.2,  Table  3-5  Item  6, 
only  deletes  testing  requirements  that 
are  already  required  to  be  conducted  by 
TS  3.3(l)a.  The  deleUon  of  the 
requirement  to  test  the  RW  backup 
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valves  to  the  coatainment  air  coolers  in 
TS  3.6(3)  culy  deletes  an  unnecessaiy 
surveiilanoe.  RW  direct  cooling  of  the 
containment  air  coolers  is  not  required 
to  maintain  containment  pressure  below 
the  design  limit  of  60  psig.  llifArefore. 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  sta^ 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Oaric  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
68102. 

Attorney  for  licensee:  LeBoeuf,  Lamb, 
L^iby.  and  MacRae,  1875  Connecticut 
Avenue. N.W.,  Washington, DC.  20009- 
5728. 

NRC  Project  Director:  Theodore  R. 
Quay. 

Pennsylvania  Power  and  Light  Company 

Docket  Nos.  50-387  and  50-388 

Susquehanna  Steam  Electric  Station, 
Units  1  and  2.  Luzerne  Coimty. 
Pennsylvania. 

Date  of  amendment  request 
September  26, 1994. 

Description  of  amendment  request: 
The  amendment  would  remove  the 
requirement  for  operability  of  the 
Average  Power  Range  Monitors 
(APRMs)  while  the  plant  is  in 
Operational  Condition  5.  However,  the 
requirement  for  the  APRMs  to  be 
operable  during  a  shutdown  margin 
demonstration,  when  the  mode  switch 
is  in  Startup,  mil  remain  unchanged. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
construction,  which  is  presented  below: 

I.  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Not  requiring  APRMs  to  be 
OPERABLE  in  OPCON  5  will  not 
increase  the  probability  of  inadvertent 
reactor  critically  during  refueling 
operations.  Refueling  Interlocks,  NMS 
(Neutron  Monitoring  System)  (SRMs 
(Source  Range  Monitor),  IRMs 
[Intermediate  Range  Monitor]),  and 
procedural  restrictions  provide 
assurance  that  inadvertent  criticality 
does  not  occur  due  to  the  simultaneous 
withdrawal  or  removal  of  two  control 
rods  or  doe  to  the  inadvertent  insertion 


of  a  fuel  bundle  into  a  core  location 
with  a  oootrol  blade  removed. 

The  FSAR  (Final  Safety  Analysis 
Report]  Section  15.4.1  discusses  the 
potential  far  a  control  rod  withdrawal 
error  during  refueling  and  start-up 
operations.  The  discussion  concludes 
that  the  withdrawal  of  one  control  rod 
does  not  require  a  safety  action  because 
the  total  wovth  of  one  control  rod  is  not 
sufficient  to  cause  criticality.  The 
attempted  withdrawal  of  two  control 
rods,  assuming  an  operator  error  and  a 
single  active  failure,  would  result  in  a 
control  rod  block  initiated  by  the 
RefueHng  Interlocks.  The  safety-related 
IRM  subsystem,  which  is  required  by 
Technical  Specifications  to  be 
OPERABLE  while  in  OPOON  5.  is 
designed  to  generate  a  rod  block  or 
reactor  scram  on  hi^  neutron  flux  and 
is  therefore  a  backup  protective  system 
for  the  Refueling  Interlocks  during 
refueling. 

The  Safety-related  IRM  subsystem  of 
the  NMS  is  required  by  Technical 
Specifications  to  be  OPERABLE  during  • 
OPCON  5  to  support  the  safety  design 
bases  of  the  NMS  and  RPS  (Reactor 
Protection  System).  The  SRM  is  not  a 
safety-related  subsystem  but  is 
important  to  plant  safety  and  is  required 
by  Technical  Specifications  to  be 
OPERABLE  in  OPCON  5.  The  SRM 
subsystem  provides  the  plant  operator 
with  neutron  flux  levels  from  startup 
conditions  to  the  IRM  operating  range. 
The  SRMs  and  IRMs  are  designed  to 
respond  to  local  core  conditions  and 
would  indicate  and  respond  (control  rod 
block  or  scram)  to  an  accident  craidition 
to  mitigate  the  transient.  Thus,  the 
APRMS  are  not  necessary  to  be 
OPERATOR  in  OPCON  5.  The  proposed 
Technical  Specification  change  will  not 
alter  the  ciinent  requirements  that  the 
APRMs  be  OPERABLE  during  shutdown 
margin  demonstrations  in  OPCON  5 
when  the  mode  switch  is  in  Startup. 

The  proposed  Technical  Specification 
change  would  reduce  the  AERM 
operability  requirement  in  OPCON  5 
and  would  not  affect  the  FSAR 
evaluation  of  the  inadvertent  criticality 
due  to  the  withdrawal  or  removal  of  the 
highest  worth  cootrol  rod  or  due  to  the 
insertion  of  fiiel  bundles  in 
uncontrolled  cells.  The  FSAR  concludes 
that  the  Refueling  Interlocks  and  plant 
procedures  provide  assurance  that 
inadvertent  criticality  does  not  occur 
during  refueling. 

The  consequences  of  an  accident  will 
not  be  increased  by  the  proposed 
Technical  Specification  change  because 
of  the  existing  lines  of  defense  which 
prevent  an  inadvertent  criticality  event 
during  refueling.  e.g..  administrative 
restrictions,  rehieling  procedures. 


licensed  plant  operators,  SRMs. 
Refueling  Interlocks,  and  IRMs. 
Furthermore,  should  the  number  of 
operator  IRM  or  SRM  channels  be  less 
than  that  required  by  Technical 
Specifications,  the  Technical 
Specifications  require  that  core 
alteration  activities  be  suspended  and 
all  insertable  control  rods  be  inserted 
into  the  core. 

Therefore,  the  proposed  changes  do 
not  result  in  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

II.  This  prop>osal  does  not  create  the 
possibihty  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  to  the 
Technical  Specifications  will  remove 
the  APRM  operability  requirement 
while  in  OPCON  5  (except  for  shutdown 
margin  demonstraticMi  testing);  however, 
the  SRMs  and  IRMs  will  still  be 
required  to  be  OPERABLE  in  OPCON  5. 

The  IRMs  are  safety-related  and  are 
designed  to  detect  and  respond  to 
increases  in  neutron  flux  within  the 
local  core  regions.  Any  inadvertent 
increases  in  neutron  flux  during 
refueling  would  originate  at  a  local  core 
location,  i.e.,  rod  withdrawal  error  or 
fuel  bundle  insertion.  Technical 
Specifications  require  IRM  operability 
and  will  generate  an  RPS  scram  or 
control  rod  block  if  neutron  flux 
increased  to  the  setpoint.  Therefore, 
removing  the  APRMs  opjerability 
requirement  in  OPCON  5  would  not 
effect  any  safety  related  equipment  or 
equipment  important  to  safe^. 

The  APRMs  provide  core  power 
information  to  the  control  room  operator 
and  also  provide  trip  signals  to  the 
RMCS  (Reactor  Manual  Control  System] 
and  RPS  as  required.  The  absence  of  an 
APRMs  input  signal  will  not  affect  these 
systems  during  refueling  operations. 

Removing  the  APRMs  operability  in 
OPCON  5  will  not  affect  the  response  of 
safety-related  equipment  as  previously 
evaluated  in  the  FSAR.  The  proposed 
changes  to  the  Technical  Specifications 
do  not  affect  any  safety-related 
equipment  or  equipment  important  to 
safety. 

The  proposed  changes  to  the 
Technical  Specifications  would  remove 
the  APRMs  operability  requirement 
during  refueling  operations.  Technical 
Specifications  require  IRM  operability 
and  will  generate  an  RPS  scram  or 
control  rod  block  if  neutron  flux 
increased  to  the  applicable  setpoint. 

No  new  types  of  accidents  would  be 
introduced  since  the  SRMs  and  IRMs 
are  available  and  required  to  be 
OPERABLE  in  OPCON  5.  Both  SRMs 
and  IRMs  would  indicate  and  provide  a 


control  rod  block  or  scram  signal,  as 
appropriate,  to  an  increase  in  neutrrai 
flux  to  mitigate  a  transient  event. 
Furthermore,  should  the  number  of 
OPERABLE  IRM  or  SRM  channels  be 
less  than  that  required  by  Technical 
Specifications,  the  Technical 
Specifications  require  that  core 
alteration  activities  be  suspended  and 
all  insertable  control  rods  be  inserted 
into  the  core. 

Therefore,  the  proposed  Technical 
Specification  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

m.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of 
safety. 

For  the  reasons  discussed  in  items  1 
and  2  above  and  because  the  Technical 
Specification  Bases  do  not  discuss  or 
reqviire  APRMs  operabihty  during 
OPCON  5,  Refueling,  the  proposed 
Technical  Specification  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRS  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff     • 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Local 
Public  Document  Room  location: 
Osterhout  Free  Library.  Reference 
Department,  71  South  Franklin  Street. 
Wilkes-Barre,  Pennsylvania  18701 
Attorney  for  licensee:  Jay  Silberg, 
Esquire.  Shaw,  Pittman,  Potts  and 
Trowbridge.  2300  N  Street  NW., 
Washington.  DC  20037. 

NRC  Profect  Director:  John  F.  Stolz. 

Philadephia  Electric  Company 

Docket  Nos.  50-352  and  50-353 

Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania. 

Date  of  amendment  request:  August 
22, 1994. 

Description  of  amendment  request: 
The  amendment  consists  of  five  (5) 
sections  of  Technical  Specifications 
changes  which  reflect  the  Improved 
Standard  Technical  Sjiecifications 
(NUREG-1433): 
Section  1:  Control  Rod  Block 

Instrumentation. 
Section  2:  Standby  Liqmd  Control 

System  Operabihty  in  Mode  5. 
Section  3:  Scram  Discharge  Volume 

Valve  Testing, 
Section  4:  Optional  Method  of  Scram 

Timing,  and 
Section  5:  Definition  of  Core  Alteration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Section  1:  Control  Rod  Block 
Instrumentation 

1.  The  proposed  Technical 
Specifications  (TS)  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  changes  can  be 
divided  into  two  general  categories,  the 
deletion  of  the  "S/U"  requirements,  and 
the  change  in  frequency  of  the  SRM 
[Source  Range  Monitor]  and  IRM 
[Intermediate  Range  Monitor] 
Calibration  and  Functional  Tests.  In 
each  case  in  which  the  "S/U" 
requirement  has  been  deleted,  the 
normal  surveillance  frequency  specified 
for  the  required  Operating  Condition 
remains.  The  equipment's  associated 
probability  of  failure  remains 
unchanged.  In  the  case  of  the 
surveillance  &«quency  changes 
proposed  for  the  SRMs  and  IRMs.  the 
probability  of  an  accident  evaluated  in 
the  SAR  [Safety  Analysis  Report] 
occurring  does  not  increase  since  there 
is  no  credit  taken  in  the  SAR  for  those 
Control  Rod  Block  functions  with 
respect  to  an  accident  As  such,  the 
proposed  changes  will  not  result  in  an 
increase  in  the  probability  of  occurrence 
of  an  accident  previously  evaluated  in 
the  SAR.  The  proposed  TS  changes  do 
not  alter  the  method  of  operation  or 
performance  of  the  equipment  in 
canying  out  associated  Control  Rock 
BlodiL  functions.  Thus,  the 
consequences  of  an  accident  previously 
evaluated  in  the  SAR  are  not  increased. 

Therefore,  the  proposed  TS  changes 
do  not  involve  an  increase  in  the 
probabihty  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  changes  do  not 
create  the  possibitity  of  a  new  or 
different  kind  of  accident  fiom  any 
accident  previously  evaluated. 

The  proposed  TS  changes  do  not  alter 
the  configuration  of  the  plant  or  the  way 
that  the  plant  is  operated.  The 
equipment  can  perform  no  other 
function  than  it  is  presently  capable  of. 
or  Cause  or  permit  any  other  accident 
than  is  now  possible.  Thus,  the 
possibility  of  an  accident  of  a  different 
type  than  previously  evaluated  in  the 
SAR  cannot  be  created. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fiom  any 
previously  evaluated. 


3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Since  the  proposed  TS  changes  affect 
only  the  surveillance  &«quency 
intervals  and  do  not  change  the  plant 
configuration  or  associated  instrument 
setpoints,  there  is  no  quantitative  or 
qualitative  reduction  in  the  margin  of 
safety.  Thus,  the  margin  of  safety  as 
defined  in  the  bases  of  any  Technical 
Specification  is  not  reduced. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

Section  2:  Standby  Liquid  Control 
System  Operability  in  Mode  5 

1 .  The  proposed  Technical 
Specifications  (TS)  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  change  will  remove 
the  SLCS  operability  requirement  in 
OPCON  5.  The  purpose  of  the  SLCS  is 
to  bring  the  reactor  to  and  maintain  it 
in  a  cold  shutdown  condition  from 
normal  power  operations  following 
failure  to  scram  during  power 
operations.  Initiation  of  the  SLCS  is  not 
a  preciursor  to  any  accident.  Therefore, 
inoperability  of  the  SLCS  in  OPCON  5 
caimot  increase  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  TS  change  does  not 
involve  a  physical  change  in  any 
system's  configuration  and  no  new 
modes  of  operation  are  introduced.  The 
SLCS  has  not  analyzed  function  OPCON 
5.  The  probabihty  of  fuel  failure  will  not 
be  increased  by  this  change.  Shutdown 
margin,  in  conjunction  with  TS 
requirements  and  procedural  controb, 
will  assure  that  an  inadvertent 
criticality  event  will  not  occiu-  during 
refueling.  In  addition,  the  Reactor 
Protection  System  (RPS)  and  Control 
Rod  System  will  provide  protection  in 
the  unlikely  event  that  an  inadvertent 
criticality  should  ocxmi. 

Therefore,  the  proposed  TS  change 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

liie  proposed  TS  changes  does  not 
involve  a  physical  change  in  any 
system's  configuration  and  no  new 
modes  of  operation  are  introduced.  The 
SLCS's  only  purpose  is  to  mitigate  the 
consequences  of  a  failure  to  scram 
during  power  operation.  In  OPCON  5, 
the  SLCS  has  no  analyzed  function, 
therefore,  the  proposed  TS  change  will 
not  create  the  possibihty  of  a  new  or 
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different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
mugin  of  safety. 

The  purpose  of  the  SLCS  is  to  bring 
the  reactor  to  and  maintain  it  in  a  cold 
shutdown  condition  from  normal  power 
operations  following  a  failure  to  scram 
during  power  operations.  The  SLCS  is 
not  designed  to  terminate  an  inadvertent 
criticality  during  OPCON  5.  Shutdowm 
margin,  either  demonstrated  or 
analytically  determined,  in  conjunction 
with  Technical  Specifications  and 
procedural  controls,  will  assure  that  an 
inadvertent  criticality  event  will  not 
occur  during  refueling  operations.  In 
addition,  the  RPS  and  Control  Rod 
System,  which  are  extremely  reliable, 
will  provide  protection  in  the  unlikely 
event  that  an  inadvertent  criticality  does 
occur.  Therefore,  the  proposed  TS 
change  does  not  involve  a  reduction  in 
a  margin  of  safety. 

Section  3:  Scram  Discharge  Volume 
Valve  Testing 

1.  The  proposed  Technical 
SpeciHcalions  (TS)  change  does  not 
involve  a  signiHcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  Scram  Discharge  Volume  (SDV)  is 
not  an  accident  initiator.  Deletion  of  the 
requirement  that  the  SDV  be  determined 
OPERABLE  by  testing  the  SDV  vent  and 
drain  valves  when  control  rods  are 
scram  tested  from  a  normal  control  and 
configuration  of  less  than  or  equal  to 
50%  rod  density  at  least  once  per  24 
months,  as  proposed,  will  have  no  effect 
on  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

This  proposed  TS  will  have  a 
negligible  impact  on  the  conditions 
experienced  by  the  vent  and  drain 
valves  as  they  stroke  closed,  since  the 
SDV  is  initially  vented  to  the 
atmosphere,  and  the  valves  close  before 
the  SDV  becomes  pressurized,  even 
during  a  scram  at  full  reactor  power. 
Reactor  pressure  and  Control  Rod  Drive 
(CRD)  discharge  flow  conditions  do  not 
influence  the  SDV  vent  and  drain 
closure  rates,  since  the  SDV  is  of 
sufficient  volume  and  initially  vented 
such  that  peak  pressure  prior  to  the  SDV 
complete  isolation  will  not  be 
substantial.  In  addition,  lower  coolant 
temperatures  expected  during  testing  at 
shutdown  conditions  will  also  have  a 
negligible  impact  on  the  performance  of 
the  test.  Although,  there  could  be  some 
variation  in  the  performance  (of]  the 
SDV  vent  and  drain  valves  to  re-op)en 
when  performing  the  test  during 
shutdown  conditions,  as  opposed  to 
conducting  the  test  during  power 


operation,  the  ability  of  the  valves  to  re- 
open is  demonstrated  after  each  reactor 
scram  during  power  operation. 

In  the  event  and  SDv  vent  or  drain 
valve  failed  to  open,  increasing  SDV 
level  during  reactor  operation  would 
cause  1)  an  alarm  in  the  Main  Control 
Room  (MCR),  2)  a  control  rod  block,  and 
fmally  a  reactor  scram  initiated  by  the 
Reactor  Protection  System  (RPS)  if 
action  is  not  taken  to  drain  the  SDV. 
Therefore,  the  ability  to  shut  down  the 
reactor  is  not  impaired.  If  a  SDV  vent  or 
drain  valve  fails  to  close,  the  redundant 
valve's  closure  would  provide  the 
required  function.  If  both  valves  failed 
to  close,  a  loss  of  reactor  coolant  in  the 
form  of  water  discharged  from  the  CRD 
system  would  occur.  The  amount  of 
water  discharged  will  be  relatively 
small,  and  is  more  of  a  concern  from  the 
standpoint  of  contamination  to  the 
Secondary  Contaiimient  rather  than  a 
loss  of  reactor  water  inventory.  A 
structural  failure  of  the  SDV,  which 
bounds  this  case  of  an  open  SDV  vent 
or  drain  line,  has  been  previously 
evaluated  in  NUREG-0808,  "Generic 
Safety  Evaluation  Report  Regarding 
Integrity  of  BWR  Scram  System  Piping." 
In  this  evaluation,  the  NRC  concluded 
that,  for  a  bounding  leakage  case 
corresponding  to  a  rupture  of  the  SDV, 
the  offsite  doses  would  be  well  within 
the  limits  of  lOCFlOO,  and  that  adequate 
core  cooling  would  be  maintained. 

Deletion  of  the  requirement  that  the 
SDV  be  determined  OPERABLE  by 
testing  the  SDV  vent  and  drain  valves, 
as  proposed  in  this  TS  Change  Request. 
will  have  an  insignificant  effect  on  the 
probability  of  occurrence  of  malfunction 
of  any  plant  equipment.  The  conditions 
in  the  SDV  at  the  time  of  vent  and  drain 
valve  closiue  are  not  appreciably 
different  whether  a  scram  is  initiated 
from  power  operation  or  during 
shutdown  conditions.  In  addition,  this 
proposed  TS  change  eliminates  the 
potential  need  for  an  additional  startup 
and  shutdown  cycle,  along  with  the 
associated  challenges  to  all  systems  and 
components,  that  would  be  required  to 
satisfy  the  current  TS  requirements  in 
the  event  a  unit  were  to  trip  ofl'-line 
shortly  before  a  plaimed  outage  when 
the  surveillance  was  scheduled  to  be 
performed.  Furthermore,  this  proposed 
TS  changes  does  not  affect  the  testing 
frequency  for  the  valves. 

Tnis  proposed  TS  change  will  not 
result  in  appreciably  difl^erent 
conditions  experienced  by  the  valves  as 
they  close,  and  their  ability  to  re-open 
is  confirmed  following  each  reactor 
scram  from  power  conditions.  The 
consequences  resulting  from  a  failed 
closed  or  failed  open  SDV  vent  or  drain 
line  have  been  evaluated  and 


determined  not  to  result  in  offsite  doses 
that  would  exceed  the  limits  specified 
in  lOCFRlOO,  or  jeopardize  adequate 
reactor  core  cooling  capability. 
Therefore,  the  consequences  of  a 
malfunction  of  equipment  important  to 
safety  previously  evaluated  is  not 
increased. 

Therefore,  the  proposed  TS  change 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  irom  any 
accident  previously  evaluated. 

The  SDV  is  not  an  accident  initiator. 
Deletion  of  the  requirement  that  the 
SDV  be  determined  OPERABLE  by 
testing  the  SDV  vent  and  drain  valves 
from  a  configuration  of  less  than  or 
equal  to  50%  rod  density,  as  proposed, 
will  not  create  the  possibility  of  a 
different  type  (of)  accident  than  any 
previously  evaluated. 

No  plant  equipment  is  added  or 
deleted  as  a  result  of  this  proposed 
change.  Since  the  initial  conditions  of 
pressure,  temperature,  and  CRD  system 
discharge  flowrate  have  no  appreciable 
effect  on  the  SDV  vent  and  drain  valve 
performance,  no  different  type  of 
malfunction  of  any  equipment 
imp>ortant  to  safety  is  created. 

Therefore,  the  proposed  TS  change 
does  not  create  the  possibility  of  a  new 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Since  the  initial  test  conditions  of 
pressure,  temp>erature,  and  CRD 
discharge  Howrate  will  have  no 
appreciable  effect  on  the  SDV  vent  and 
drain  valve  performance,  conducting  the 
surveillance  test  during  shutdown 
conditions,  as  specified  in  this  proposed 
TS  change,  will  not  affect  the  validity  of 
the  surveillance  results  with  respect  to 
the  operability  of  the  SDV  to  perform  its 
intended  safety  function.  Furthermore, 
every  reactor  scram  is  a  serious  plant 
transient  and  a  potential  challenge  to 
safety-related  systems  and  equipment. 
The  potential  decrease  in  future  scrams 
which  could  result  frY)m  this  proposed 
TS  change  will  represent  an 
improvement  in  overall  safety. 

Therefore,  the  proposed  TS  change 
does  not  involve  a  reduction  in  a  margin 
of  safety. 

Section  4:  Optional  Method  of  Scram 
Timing 

1.  The  proposed  Technical 
Specification  (TS)  changes  involves  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

Scxam  testing  control  rods  at  zero 
reactor  coolant  pressure  will  not 
increase  the  probability  of  any  control 
rod  related  transient  or  accident 
discussed  in  the  UFSAR  [Updated  Final 
Safety  Analysis  Report).  UFSAR 
Sections  15.4.1.1  and  15.4.1.2  discuss 
the  consequences  of  inadvertent 
reactivity  insertion  errors  due  to  the 
withdrawal  of  one  or  more  control  rods. 
The  probability  of  one  of  these  events 
occurring  is  a  function  of  operator  error 
and  equipment  malfunction  and  is  not 
related  to  scram  insertion  times. 

An  inadvertent  reactivity  insertion 
error  is  prevented  by  existing  system 
hardware  interlocks  and  procedural 
controls  that  are  not  affected  by  scram 
time  testing,  e.g.,  core  design,  control 
and  design,  one-rqd-out  interiocks, 
refueling  interlocks,  control  rod 
sequence  designations,  and  neutron 
monitoring  systems. 

USFAR  Section  15.4.9  discusses  the 
control  rod  drop  accident  (CRDA).  The 
CRDA  assumes  that  a  control  rod 
suddenly  drops  out  of  the  core  due  to 
equipment  malfunction.  The  probability 
of  occurrence  of  this  accident  is  based 
on  an  equipment  malfunction  and  is  not 
affected  by  scram  testing. 

Engineering  analysis  and  control  rod 
scram  test  data  demonstrate  that  a 
control  rod  drive  that  will  meet  the  2.0 
second,  scram  inserti(m  time,  test 
criteria  at  zero  reactor  coolant  pressure 
will  also  meet  all  scram  insertion 
criteria  during  reactor  startup  and  up  to 
40%  rated  thermal  power. 

The  2.0  second  criterion  was  chosen 
to  conservatively  envelop  scram  time 
criteria  and  reactivity  insertion  criteria 
during  reactor  startup  and  up  to  40% 
rated  power  conditions.  Therefore, 
.scram  testing  affected  control  rods  at 
zero  reactor  pressure  will  not  increase 
the  consequences  of  an  accident 
previously  evaluated. 

UFSAR  Sections  15.4.1.1  and  15.4.1.2 
evaluate  reactivity  insertion  transients 
at  low  power  conditions  due  to 
inadvertent  control  rod  withdrawal 
errors.  The  UFSAR  concludes  that  rod 
withdrawal  errors  at  low  power  are 
adequately  precluded  by  refueling 
interlocks,  rod  worth  minimizer, 
operating  procedures,  core  design,  and 
control  rod  hardware  design.  However, 
should  operator  errors  followed  by 
equipment  malfunctions  result  in  an 
inadvertent  criticality  event,  the  IRMs 
would  provide  the  necessary  rod  blocks 
or  reactor  scram  to  preclude  the 
operational  transient  Scram  insertion 
time  limits  for  the  continuous  rod 
withdrawal  error  during  startup  is  5.U 
seconds.  This  scram  time  criterion  will 


be  met  by  a  control  rod  that  scrams 
within  2.0  seconds  at  zero  reactor 
pressure.  The  2.0  second  scram  criterion 
was  established  to  ensure  that  affected 
control  rods  will  meet  scram 
requirements  bom  zero  reactor  pressure 
up  to  40%  core  thermal  power. 

Also,  during  low  power  operation 
(UFSAR  Subsection  15.4.1.2)  the  rod 
worth  minimizer  (RWM)  prevents  the 
operator  from  selecting  and 
withdrawing  an  out-of-sequence  control 
rod.  During  reactor  operation  in  the 
power  range  (UFSAR  subsection  15.4.2) 
the  rod  block  monitor  (RBM)  prevents  a 
rod  withdrawal  error  by  inhibiting 
inadvertent  control  rod  withdrawal.  The 
RWM  and  RBM  do  not  rely  on  a  scram 
function  to  mitigation  the  consequences 
of  a  rod  withdrawal  error,  and  therefore 
the  consequences  of  an  accident 
evaluated  in  the  UFSAR  wall  not  be 
affected  by  the  proposed  changes  to  the 
Technical  Specifications. 

The  consequences  of  a  control  rod 
drop  accident  (UFSAR  Section  15.4.9) 
would  not  be  affected  by  scram  testing 
a  control  rod  at  zero  reactor  pressure. 
The  design  basis  accident  of  the  rod 
drop  accident  assumes  that  control  rods 
scram  within  5.0  seconds.  This  5.0 
second  scram  test  requirement  will  be 
met  by  control  rods  that  meet  the  2.0 
second  criterion  at  zero  reactor  pressure. 

Therefore,  the  proposed  TS  changes 
do  not  involve  an  increase  in  he 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  changes  to  the  Technical 
Specifications  will  allow  control  rods  to 
be  scram  tested  at  zero  reactor  pressure 
and  then  again  at  rated  reactor  pressure 
prior  to  achieving  40%  rated  reactor 
power.  No  new  types  of  accidents  will 
be  introduced  since  control  rods  that 
meet  the  2.0  second  scram  criterion  at 
zero  reactor  pressure  will  also  meet  all 
scram  test  criteria  during  reactor  startup 
and  at  rated  reactor  pressure. 

Therefore,  the  proposed  TS  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  basis  for  shutdown  margin  (TS 
Bases  3/4.1.1)  states  that  the  reactor 
shall  be  made  subcritical  by  all  certain 
margin  in  all  operating  and  shutdown 
conditions.  The  prop<^ed  changes  to  the 
Technical  Specifications  will  not  affect 
the  shutdown  margin  requirements. 
Adequate  shutdown  margin  is  assured 


by  core  design,  the  one-rod-out 
interlock,  and  administrative  controls. 

The  basis  for  the  control  rod  insertion 
times  (TS  Bases  3/4.1.3)  states  that  the 
scram  times  are  to  be  consistent  with 
those  used  in  the  transient  and  accident 
analysis.  The  proposed  Technical 
Specifications  changes  will  add  an 
additional  scram  test  verification  for 
affected  control  rods  at  zero  reactor 
pressure.  The  zero  reactor  pressure 
scram  Umit  (2.0  seconds)  was  designed 
to  ensure  that  the  scram  times  assumed 
in  the  transient  analysis  will  remain 
bounding  from  zero  reactor  pressure  up 
to  40%  rated  core  thermal  power. 

The  basis  for  the  control  rod  drop 
accident  (TS  Bases  3/4.1.3)  states  tiiat 
the  potential  effects  of  a  CRDA  are 
limited.  The  proposed  Technical 
Specifications  changes  will  not  effect 
the  control  rod  drop  results  as  the 
changes  do  not  affect  the  reactivity  of 
the  rod  or  the  rod  drop  velocity.  The 
CRDA  analysis  is  based  on  a  5.0  second 
scram  insertion  time  criterion.  The  2.0 
second  time  criterion  was  established  to 
ensure  that  the  5.0  second  scram  time 
criterion  was  valid  from  zero  reactor 
pressure  to  950  psig  reactor  pressure. 

The  basis  for  MCPR  limits  (TS  Bases 
3/4.1.3  and  2.3)  states  the  CRD  system 
must  bring  the  reactor  subsubcritical  at 
a  rate  fast  enough  to  prevent  MCPR  from 
becoming  less  than  the  fuel  cladding 
safety  limit  during  the  limiting  power 
transient  analyzed  in  the  UFSAR.  The 
proposed  changes  to  the  Technical 
Specifications  will  not  affect  the  scram 
insertion  rates  that  are  used  as  input  to 
the  transient  analysis.  The  zero  reactor 
pressure  scram  limit  of  2.0  seconds  was 
developed  to  ensure  that  the  control 
rods  would  meet  their  design  scram 
insertion  times  from  zero  reactor 
pressure  up  to  40%  rated  power. 

The  proposed  changes  to  the 
Technical  Specifications  will  not 
increase  the  probabiUty  of  inadvertent 
criticality  because  the  changes  do  not 
affect  the  reactivity  worth  of  control 
rods. 

Therefore,  the  proposed  TS  changes 
do  not  involve  a  reduction  in  a  margin 
of  safety. 

Section  5:  Definition  of  Core  Alteration 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  definition  change 
removes  the  requirement  to  have  a  SRO 
or  LSRO  supervise  control  rod 
withdrawal  in  an  off-loaded  cell  (i.e.  no 
fuel  assemblies).  The  evaluated  accident 
potentially  affected  by  this  change  is  a 
control  rod  movement  error  during 
refueling  resulting  in  inadvertent 
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criticality.  The  supervision  by  a  SRO  or 
LSRO  does  not  solely  preclude 
inadvertent  criticality  and  was  not 
relied  upon  in  the  accident  analysis 
contained  in  Section  15.4  of  the  LCS 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  LGS  reactor  core  is 
designed  to  have  adequate  shutdown 
margin  with  the  highest-reactivity-worth 
control  rod  withdrawn.  The  withdrawal 
of  a  second  rod  with  fuel  assemblies 
loaded  in  the  associated  cell  is 
prevented  by  a  combination  of  the 
refueling,  one-rod-out  interlock,  and  the 
Limiting  Conditions  for  Operation 
(LCO)  requirement  of  TS  3.9.10.2.  The 
LCO  requirements  ensure  adequate 
shutdown  margin  is  present  prior  to 
control  rod  withdrawal.  This  is 
accomplished  by  testing  during  startup 
following  a  refueling  outage  or  by 
analytical  calculations  during  refueling. 
The  refueling  interlock  will  provide  a 
rod  block  upon  an  attempt  to  withdraw 
a  second  control  rod  and  is  required  to 
be  operable  in  accordance  with  TS 
3.9.10.2  except  for  rods  which  have  no 
fuel  assemblies  in  the  associated  cell. 
The  removal  of  the  fuel  assemblies  from 
a  cell  eliminates  the  need  for  the 
reactivity  control  function  of  the 
associated  rod.  The  physical  removal  of 
a  control  blade  from  the  core  by  means 
of  the  refueling  floor,  first  requires  the 
removal  of  the  four  associated  fuel 
assemblies  in  the  cell.  This  design 
inherently  prevents  inadvertent 
criticality.  Finally,  this  change  is 
consistent  with  NUREG-1433  "Standard 
Technical  Specifications."  Since  current 
analysis  permits  the  withdrawal  of  a 
control  rod  blade,  provided  the 
associated  cell  is  unloaded,  and 
refueling  mode  interlocks, 
administrative  TS  Requirements  and  the 
physical  design  of  the  control  blade  and 
fuel  cell,  which  preclude  inadvertent 
criticality.  will  remain  unchanged,  this 
proposed  change  to  the  TS  definition  of 
CORE  ALTERATION  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  LCS  UFSAR  currently  permits 
control  rod  withdrawal  and  or  removal, 
provided  there  are  no  fuel  assemblies  in 
the  associated  fuel  cell.  The  definition 
change  removes  the  requirement  to  have 
a  SRO  or  LSRO  supervise  rod 
withdrawal  in  an  off-loaded  cell.  The 
change  potentially  lalffects  a  control  rod 
movement  error  during  refueling 
resulting  in  inadvertent  criticality 
which  has  been  previously  evaluated.  In 
addition,  the  proposed  change  will 


make  no  physical  changes  to  equipment 
or  remove  administrative  controls 
which  solely  preclude  inadvertent 
criticality.  Therefore,  this  change  will 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  fi'om  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  LGS  TS  bases  address  reactivity 
concerns,  radiological  releases,  control 
rods,  and  monitoring  of  the  facility 
related  to  this  change.  With  the  four  fuel 
assemblies  removed  horn  a  cell,  the 
control  rod/blade  in  the  associated  cell 
has  no  reactivity  function.  The 
reactivity  issues  addressed  by  TS  are 
therefore  unafl'ected.  The  rod/blade 
coupUng  integrity  is  maintained  by  the 
requirement  to  perform  a  coupling 
check  following  maintenance.  Section 
15.4  of  the  UFSAR  states  that  there  are 
no  radiological  releases  in  association 
writh  a  rod  withdrawal  error  during 
refueling.  This  conclusion  is  maintained 
by  the  administrative  requirements  of 
TS  3.9.10.2,  the  refueling  interlocks  for 
one-rod-out.  and  the  physical  design  of 
the  blade  and  cell.  Lastly,  the  TS 
requirements  for  Emergency  Core 
CooUng.  Plant  System.  Containment, 
and  Electrical  Power  Distribution 
System,  which  provide  the  systems 
necessary  to  mitigate  the  effects  of  a 
radiological  release  during  control  rod 
movement  in  an  unloaded  cell  were 
reviewed  and  were  found  not  to  be 
adversely  lajffected  by  the  proposed 
change.  Therefore,  this  change  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  J.W.  Durham. 
Sr..  Esquire.  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company.  2301  Market  Street. 
Philadelphia.  Pennsylvania  19101. 
NEC  Project  Director  John  F.  Stolz. 

Philadelphia  Electric  Company 

Docket  Nos.  50-352  and  50-353 

Limerick  Generating  Station.  Units  1 
and  2,  Montgomery  County, 
Pennsylvania. 

Date  of  amendment  request:  August 
31, 1994. 


Description  of  amendment  request: 
The  proposed  amendments,  which  are 
consistent  with  the  Improved  Standard 
Technical  Specifications  (NUREG- 
1433),  involve  the  following  six  (6) 
sections  of  TS  changes: 
Section  1:  Relocation  of  Turbine 
Overspeed  Protection  System 
Requirements; 
Section  2:  Relocation  of  Primary 
Containment  Conductor  Protection 
Devices  Requirements; 
Section  3:  Feedwater/Main  Turbine  Trip 
System  Actuation  Instrumentation 
Requirements; 
Section  4:  Permit  Operability  of  Low 
Pressure  Coolant  Injection  While 
Aligned  to  Shutdown  Cooling: 
Section  5;  Remove  Temperature 
Requirement  for  Operational 
Condition  (OPCONj  5;  and 
Section  6:  Reduce  Frequency  of 
Alternate  Decay  Heat  Demonstration 
Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Section  1:  Relocation  of  Turbine 
Overspeed  Protection  System 

Requirements 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  relocates 
requirements  from  the  TS.  to  Ucensee 
controlled  documents.  The  licensee 
controlled  documents  containing  the 
relocated  requirements  will  be 
maintained  using  the  provisions  of  10 
CFR  50.59  and  are  subject  to  the  change 
control  process  in  the  Administrative 
Controls  Section  6.0  of  the  TS.  Since 
changes  to  licensee  controlled 
documents  will  be  evaluated  per  10  CFR 
50.59,  no  increase  (significant  or 
insignificant)  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed.  Therefore, 
this  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  previously 
evaluated. 

This  change  relocates  requirements  to 
licensee  controlled  documents.  This 
change  will  not  alter  the  plant 
configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  make 
changes  in  methods  governing  normal 
plant  operation.  This  change  will  not 


impose  different  requirements  and 
adequate  control  of  information  will  be 
maintained.  This  change  will  not  alter 
assumptions  made  in  the  safety  analysis 
and  licensing  basis.  Therefore,  this 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  relocates  requirements 
bom  the  TS  to  licensee  controlled 
documents.  This  change  will  not  reduce 
a  margin  of  safety  since  it  has  no  impact 
on  any  safety  analysis  assumptions.  In 
addition,  the  requirements  to  be 
transferred  irova  the  TS  to  licensee 
controlled  documents  are  the  same  as 
the  existing  Technical  Specifications. 
Since  any  future  changes  to  these 
licensee  controlled  documents  will  be 
evaluated  per  the  requirements  of  10 
CFR  50.59,  no  reduction  (significant  or 
insignificant)  in  [a]  margin  of  safety  will 
be  allowed.  Therefore,  this  change  will 
not  involve  a  significant  reduction  in  a 
man;in  of  safety. 

The  existing  requirements  for  NRC 
review  and  approval  of  revisions,  in 
accordance  with  10  CFR  50.59,  to  these 
details  and  requirements  proposed  for 
relocation,  does  not  have  a  specific 
margin  of  safety  upon  which  to 
evaluate.  However,  since  the  proposed 
change  is  inconsistent  vv-ith  the  BWR 
(boiling-water  reactor]  Improved 
Standard  Technical  Specifications 
(NUREG-1433  approved  by  the  NRC 
Staff)  and  the  change  controls  for 
proposed  relocated  details  and 
requirements  provide  an  equivalent 
level  of  regulatory  authority,  revising 
the  TS  to  reflect  the  approved  level  of 
detail  and  requirements  ensures  no 
reduction  to  the  margin  of  safety. 

Section  2:  Relocation  of  Primary 
Containment  Conductor  Protection 
Devices  Requirements 

1.  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

This  proposed  change  relocates 
requirements  bom  the  TS  to  licensee 
controlled  documents.  The  Ucensee 
controlled  documents  containing  the 
relocated  requirements  will  be 
maintained  using  the  provisions  of  10 
CFR  50.59  and  are  subject  to  the  change 
control  process  in  the  Administrative 
Controls  Section  6.0  of  the  TS.  Since 
changes  to  these  licensee  controlled 
docimients  will  be  evaluated  per  10  CFR 
50.59,  no  increase  (significant  or 
insignificant)  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated  will  be  allowed.  Therefore, 


this  change  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or . 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

This  change  relocates  requirements  to 
licensee  controlled  documents.  This 
change  will  not  alter  the  plant 
configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  make 
changes  in  methods  governing  plant 
operation.  This  change  will  not  impose 
different  requirements  and  adequate 
control  of  information  will  be 
maintained.  This  change  will  not  alter 
assumptions  made  in  the  safety  analysis 
and  licensing  basis.  Therefore,  this 
change  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
marein  of  safety.  , 

This  change  relocates  reqilijements 
bom  the  TS  to  licensee  controlled 
documents.  This  change  will  not  reduce 
a  margin  of  safety  since  it  has  no  impact 
on  any  safety  analysis  assumptions.  In 
addition,  the  requirements  to  be 
transferred  from  the  TS  to  the  licensee 
controlled  docimients  are  the  same  as 
the  existing  TS.  Since  any  future 
changes  to  these  licensee  controlled 
documents  will  be  evaluated  per  the 
requirements  of  10  CFR  50.59,  no 
reduction  (significant  or  insignificant) 
in  [a]  margin  of  safety  will  be  allowed. 
Therefore,  this  change  will  not  involve 
a  significant  reduction  in  a  margin  of 
safety. 

The  existing  requirements  for  NRC 
review  and  approval  of  revisions,  in 
accordance  with  10  CFR  50.59,  to  these 
details  and  requirements  proposed  for 
relocation,  does  not  have  a  specific 
margin  of  safety  upon  which  to 
evaluate.  However,  since  the  proposed 
change  is  consistent  with  the  BWR 
Improved  Standard  TS  (NUREG-1433 
approved  by  the  NRC  Staff)  and  the 
change  controls  for  proposed  relocated 
details  and  requirements  provide  an 
equivalent  level  of  regulatory  authority, 
revising  the  TS  to  reflect  the  approved 
level  of  detail  and  requirements  ensures 
no  reduction  to  the  margin  of  safety. 

Section  3:  Feedwater/Main  Turbine  Trip 
System  Actuation  Instrumentation 
Requirements 

1 .  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

For  the  proposed  TS  chcuige,  in  the 
event  of  a  Reactor  Vessel  Water  Level — 


High  Level  8  transient,  operator  action 
per  existing  plant  procedures  would 
terminate  the  event  and  prevent  damage 
to  the  Main/RFP  [reactor  feed  pump) 
Turbine  due  to  water  carry  over.  The 
Main/RFP  Turbine  do  not  serve  a  safety 
function,  also  at  <25%  [Rated  Thermal 
Power]  RTP  a  level  8  transient  event 
will  not  cause  a  reactor  scram.  An 
analysis  of  information  in  the  bases  for 
APLHCR  [average  planar  linear  heat 
generation  rate]  and  MCPR  [minimum 
critical  power  ratio]  has  shown  that  a 
sufficient  margin  to  core  safety  limit 
exist,  so  fuel  integrity  levels  are  not 
violated.  Therefore,  the  proposed  TS 
change  does  not  involve  an  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Should  the  feedwater/main  turbine 
trip  system.  Reactor  Vessel  Water  Level- 
High  Level  8.  not  actuate  in  OPCON  1 
at  <25%  RTP,  operator  action  per 
existing  plant  startup  procedures  would 
protect  the  Main/RFT  turbines.  If 
operator  action  is  not  performed, 
damage  to  Balance  of  Plant,  non-safety 
related  equipment  could  occiu'.  High 
Reactor  Vessel  Water  Level  is  not  a 
concern  for  reactor  core  safety  at  <25% 
RTP.  Therefore,  the  proposed  TS  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  bom  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  saJfety. 

The  proposed  TS  change,  which 
revises  the  feedwater/main  turbine  trip 
system  actuation  instrumentation. 
Reactor  Vessel  Water  Level-High  Level 
8,  operability  requirements,  does  not 
affect  the  TS  bases.  The  trips  are 
designed  to  protect  Balance  of  Plant 
Equipment  at  all  Rate  Power  Levels.  The 
Reactor  Vessel  Water  Level-High  Level  8 
trips  also  protects  fuel  integrity  at  >25% 
RTP.  Therefore,  the  proposed  TS  change 
to  the  operability  requirements  for  the 
feedwater/main  turbine  trip  system 
actuation  instnmientation  does  not 
involve  a  reduction  in  a  mai^gin  of 
safety. 

Section  4:  Permit  Operability  of  Low 
Pressure  Coolant  Injection  While 
Aligned  to  Shutdown  Cooling 

1.  The  proposed  Technical 
Specifications  change  does  not  involve 
a  significant  increase  in  the  probability 
or  consequences  of  an  accident 
previously  evaluated. 

The  LPCI  (low  pressure  coolant 
injection]  mode  of  RHR  is  an  accident 
mitigator,  not  an  initiator.  Currently,  the 
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LPa  mode  of  RHR  i*  an  automatic 
Emergency  Core  Cooling  System  (ECCS) 
function  during  OPOONs  4  and  5. 
However,  shutdown  cooling  has  been  an 
accident  initiator  in  many  industry 
events.  Reliance  on  tills  loop  of  RHR  for 
LPQ  does  not  increase  the  probability  of 
an  accident  in  shutdown  cooling,  iHit 
the  alignment  for  LPCI  will,  in  itself, 
terminate  the  draindown  event  by 
exiting  the  shutdown  cooling  mode. 
This  proposed  change  H-ill  permit  the 
operability  of  one  LPCI  subsystem  while 
the  components  of  that  subsystem  are 
aligned  and  operating  in  the  Shutdown 
Cooling  mode  of  RHR.  provided  all 
other  components  of  that  subsystem  are 
operable  and  can  be  manually  realigned 
from  the  Main  Control  Room,  if 
required.  The  required  number  of 
operable  Emergency  Core  Cooling 
Systems  (ECCS)  remains  unchanged, 
thus  maintaining  the  TS  required 
subsystem  redundancy  (TS  Section  3.5.2 
requires  two  operable  ECCS  subsystems 
with  exception  for  Reacts  level).  With 
this  change,  the  required  number  of 
LPCI  subsystems  are  capable  of 
|>erfonning  iheir  function  of  limiting 
and/ or  mitigating  the  consequences  of 
an  accident,  by  allowing  the  manual 
alignment  of  one  LPO  subsystem, 
during  OPCONs  4  and  5.  This  allowance 
is  justified  since  the  change  only  applies 
to  OPCONs  4  and  5,  when  reactor 
temperature,  and  associated  heat  loads 
are  sufRdently  low  to  provide  the 
operator  sufficient  time  to  p)erfonn  the 
manual  realignment,  from  the  Main 
Control  Room,  of  the  RHR  pump  suction 
valves  and  restart  of  the  pump  following 
LPQ  injection  conditions.  Similar 
allowances  for  LPCI  are  currently 
permitted  dtuing  OPCON  3,  since  the 
decay  heat  loads  are  significantly 
reduced  compared  to  OPCON  1,  which 
is  the  mode  of  operation  under  which 
ECCS  capability  is  analyzed  (Section  6.3 
of  the  LCS  (Limerick  Generating 
Station]  Updated  Final  Safety  Analysis 
Report  (PFSAR)).  The  change  will  not 
increpf-  the  probability  of  occurrence  or 
consequences  of  a  malfunction  of 
equipment  since  there  will  be  no 
physical  changes  made  to  plant 
equipment  nor  the  method  of  their 
operation  that  would  result  in  an 
unanalyzed  condition.  PECO  Energy 
(Philadelphia  Electric  Company] 
evaluated  the  need  for  manual 
realignment  of  the  pump  minimum  flow 
path  since  operating  in  Shutdown 
Cooling  typically  results  in  the  isolation 
of  the  pump  minimum  flow  path  to 
prevent  inadvertent  draining  of  the 
reactor  vessel.  The  associated  pump  is 
still  operable  since  this  change  is 
limited  to  OPCON*  4  and  S.  when 


reactor  pressure  is  suificieatly  low  to 
allow  immediate  injection  to  the  reactor 
vessel  without  a  minimum  flow  path.  In 
situations,  while  in  OPCON  4,  where 
reactor  pressure  may  not  be  sufficiently 
low  to  ^low  injectifm.  the  RHR  system 
will  not  be  aligned  for  ^utdown 
Cooling,  since  the  reactor  vessel 
presatue  will  be  greater  than  the  RHR 
"cut-in"  permissive  pressure.  In 
addition,  Administrative  Controls  are 
currently  in  place  to  realign  RHR  to  the 
LPQ  mode  for  plaiwed  pressure 
increases.  Finally,  this  change  is 
consistent  with  NUREG-1433  "Standard 
Technical  Specifications."  Therefore, 
these  changes  will  not  involve  a 
significant  increase  in  the  phibability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  LPCI  mode  of  RHR  is  an  accident 
mitigator,  not  an  initiator.  This  change 
will  not  reduce  the  number  of  required 
ECCS  during  OPCONs  4  and  5.  This 
change  will  permit  the  operability  of 
one  LPCI  subsystem  while  the 
components  of  that  subsystem  are 
aligned  and  operating  in  the  Shutdown 
Cooling  mode  of  RHR.  The  change  does 
not  alter  current  methods  of  plant 
operation  nor  does  the  change  make  a 
physical  change  to  plant  equipment 
resulting  in  an  unanalyzed  malfunction 
of  equipment.  Therefore,  this  change 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  basis  of  TS  Section  3.5.2  is  to 
ensure  sufficient  ECCS  capacity  to 
maintain  core  cooling  in  OPCONs  4  and 
5.  This  proposed  change  does  not  affect 
the  required  number  of  ECCS  during 
OPCONs  4  and  5;  therefore,  adequate 
capability  through  subsystem 
redundancy  is  maintained.  The  amount 
of  time  required  to  obtain  vc*ed  LPCI 
conditions  is  increased  due  to  the 
manual  reaUgnment,  from  the  Main 
Control  Room,  of  the  suction  valves  and 
restart  of  the  RHR  pump  following  LPQ 
injection  conditions.  This  change  is  in 
conformance  with  the  current  TS  bases, 
since  the  operator  has  sufficient  time  to 
perform  the  manual  realignment,  during 
OPCONs  4  and  5,  enstiring  sufficient 
ECCS  capability  to  maintain  core 
coverage.  In  addition.  NUREG-1433 
BASES  states,  in  part.  "One  LPQ 
subsystem  may  be  aligned  for  decay 
heat  removal  and  considered 
OPERABLE  for  the  ECCS  fimction.  if  it 
can  be  manually  realigned  (remote  or 


local)  to  the  LPCI  mode  and  is  not 
otherwise  inoperable.  Because  of  low 
pressure  and  k>w  temperature 
conditions  in  MODES  4  and  5,  sufficient 
time  will  be  available  to  manually  aliga 
and  initiate  LPQ  subsystem  operation  to 
provide  core  cooling  prior  to  postulated 
fuel  uncover."  Therefore,  this  change 
will  not  involve  a  significant  reduction 
in  a  margin  of  safety. 

Section  5:  Remove  Temperature 
Requirement  for  Operational  Condition 
5 

1 .  The  proposed  Technical 
Specifications  (TS)  change  does  not 
involve  a  signiGcant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  change  does  not 
involve  a  physical  change  in  the 
configuration  of  any  systems  important 
to  safety.  The  elimiaation  of  a 
temperature  requirement  from  the 
definition  of  OPCON  5  was  reviewed  for 
potential  effect  on  reactor  coolant 
system  materials  and  for  potential  effect 
on  reactivity.  This  TS  change  does  not 
result  in  system  temperature  and 
pressure  change  or  reactivity  changes 
not  previously  analyzed.  The  reactor 
pressure  vessel  will  still  be  restricted  to 
the  temperature  and  pressure  limits  of 
TS  Section  3/4.4.6  which  includes 
heatup/cooldown  rates  and  minimum 
boltup  limits.  The  reactor  pressure 
vessel  temperature  and  pressure  limits 
will  still  ensure  proper  protection  of  the 
reactor  coolant  system  materials. 
Therefore,  this  TS  change  does  not 
increase  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  TS  change  does  not 
involve  any  physical  change  in  plant 
configuration,  and  reactor  coolant 
system  temperature  and  pressing  are 
still  restricted  per  TS  Selection  3/4.4.6. 
The  decrease  in  moderator  density 
corresponding  to  the  potential  change  in 
temperature  (i.e.,  above  140°F  and 
below  ZOO'F)  would  have  a  negligible, 
however  conservative  effect  on 
shutdown  margin.  Therefore,  this  TS 
change  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
muvin  of  safety. 

This  proposed  TS  change  does  not 
change  the  reactor  coolant  system 
material  restrictions  as  defined  in  TS 
Section  3/4.4.6.  Therefore,  the  reactor 
pressure  vessel  will  still  be  maintained 
under  the  current  tonperature  and 


pressure  restrictions  as  well  as  the 
current  boltup  limits. 

The  decrease  in  moderator  density 
corresponding  to  the  potential 
temperatiire  change  from  140''F  to  200*'F 
is  insignificant  and  would  afford 
approximately  the  same  moderator 
effect.  Therefore,  shutdown  margin 
could  only  be  improved  (although 
marginally)  at  these  evaluated 
temperatures.  The  actual  coolant 
temperature  will  be  administratively 
controlled  to  provide  for  personnel 
safety.  Therefore,  this  change  will  not 
involve  a  reduction  in  a  margin  of 
safety. 

Section  6:  Reduce  Frequency  of 
Alternate  Decay  Heat  Demonstration 

1 .  The  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probabilit)^r  consequences  of  an 
accident  previously  evaluated. 

The  proposed  TS  change  does  not 
involve  any  physical  changes  to  plant 
systems  or  equipment.  This  proposed 
TS  change  will  allow  the  use  of  either 
an  "analytical  approach"  (i.e.. 
calculation)  or  "demonstration"  to 
ensure  the  operabiUty  of  an  alternate 
decay  heat  removal  method.  This 
proposed  TS  change  does  not  involve 
any  physical  changes  to  plant  systems 
or  components,  nor  does  it  affect  the 
capability,  availability,  or  operability  of 
any  decay  heat  removal  systems/ 
methods  (e.g..  Shutdown  Cooling).  The 
Shutdown  Cooling  mode  of  operation  of 
the  Residual  Heat  Removal  (RHR) 
system,  and  Residual  Heat  Removal 
Service  Water  (RHRSW)  system,  are  not 
impacted  by  this  proposed  TS  change, 
and  will  continue  to  function  as 
designed  to  remove  decay  heat  loads 
from  the  reactor  primary  coolant  system. 
The  RHRSW  system  and  various  modes 
of  operation  of  the  RHR  system,  e.g.. 
Low  Pressure  Coolant  Injection  (LPQ) 
are  not  accident  initiators,  since  these 
systems  function  to  mitigate  the 
consequences  of  an  accident.  This 
proposed  TS  change  is  consistent  with 
the  criteria  delineated  in  the  Improved 
Standard  TS  (i.e.,  NUREG-1433, 
"Standard  Technical  Specifications, 
General  Electric  Plants,  BWR/4,"  dated 
September  28, 1992). 

Therefore,  the  proposed  TS  change 
does  not  involve  an  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  TS  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

Hiis  proposed  TS  change  does  not 
involve  any  physical  changes  to  plant 
systems  or  equipment.  The  proposed  TS 
change  will  allow  the  use  of  a 


"calculation"  or  "demonstration"  as  the 
means  for  determining  the  operability  of 
an  alternate  decay  heat  removal  method. 
The  proposed  TS  change  does  not 
involve  any  physical  changes  to  plant 
systems  or  equipment.  This  proposed 
TS  change  will  not  afiect  the  operation 
of  the  Shutdown  Cooling  mode  of  the 
RHR  system.  This  mode  of  operation 
will  continue  to  function  as  designed  to 
remove  decay  heat  loads  from  the 
reactor  primary  coolant  system.  This 
proposed  TS  change  will  not  impact  the 
operation  of  the  o&er  modes  of 
operation  of  the  RHR  system  (e.g.,  LPQ), 
nor  will  it  affect  the  operation  of  the 
RHRSW  system.  These  systems  will 
continue  to  function  as  designed,  which 
is  to  mitigate  the  consequences  of  an 
accident.  This  proposed  TS  change  will 
not  introduce  the  potential  for 
equipment  malfunctions  or  failures. 
This  proposed  TS  change  is  consistent 
vdth  the  criteria  delineated  in  the 
Improved  Standard  TS  (i.e.,  NUREG- 
1433). 

Therefore,  the  proposed  TS  change 
does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a 
marain  of  safety. 

The  proposed  change  to  the  TS  does 
not  involve  any  physical  changes  to 
plant  systems  or  equipment.  This 
proposed  TS  change  does  not  make  any 
physical  modifications  to  plant  systems 
or  equipment,  and  is  consistent  with  the 
criteria  delineated  in  the  Improved 
Standard  TS  (i.e.,  NUREG-1433).  The 
proposed  TS  change  will  not  impact  any 
mode  of  operation  of  the  RHR  system  or 
the  RHRSW  system. 

This  proposed  TS  change  involves 
revising  TS  ACTION  statements,  and  . 
associated  supporting  Bases  sections,  to 
allow  for  the  use  of  a  "calculation"  or 
"demonstration"  to  ensure  the 
operability  of  an  alternate  decay  heat 
removal  method.  The  bases  for  the  TS 
sections  afiected  by  this  proposed 
change  indicate  that  sufficient  heat 
removal  capability,  system  redundancy, 
and  coolant  circulation  will  be  available 
to  facilitate  decay  heat  removal  and 
mixing  to  assure  accurate  temperature 
indication. 

This  proposed  TS  change  does  not 
affect  the  function  or  availability  of  any 
decay  heat  removal  system  or  method. 

Therefore,  the  proposed  TS  change 
does  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Pottstown  Public  Library,  500 
High  Street,  Pottstown,  Pennsylvania 
19464. 

Attorney  for  licensee:  ].Y1 .  Durham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel,  Philadelphia  Electric 
Company,  2301  Market  Street, 
Philadelphia,  Pennsylvania  19101. 

NRC  Project  Director  John  F.  Stolz. 

Power  Authority  of  the  State  of  New 
York 

Docket  No.  50-333 

James  A.  FitzPatrick  Nuclear  Power  ' 
Plant,  Oswego  Coxmty,  New  York. 

Date  of  amendment  request:  October 
3, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  extend 
the  functional  test  intervals  and 
allowable  out-of-service  times  for  some 
of  the  instruments  subject  to 
requirements  of  the  Technical 
Specifications  (TSs).  These  proposed 
changes  are  based  upon  NRC-approved 
Licensing  Topical  Reports  prepared 
imder  the  direction  of  the  Boiling  Water 
Reactors  Owners  Group  and  intended  to 
enhance  plant  safety  by  reducing  the 
potential  for  test  related  scrams, 
excessive  test  cycles  on  equipment,  and 
operator  errors.  The  proposed 
amendment  would  also:  (1)  Remove  the 
Average  Power  Range  Monitor  (APRM) 
downscale  scram  fimction  from  the  TSs, 
remove  instrument  response  time  values 
from  the  TSs  in  accordance  with 
Generic  Letter  93-08,  and  incorporate 
various  editorial  changes  and 
clarifications  into  the  TSs.  The 
proposed  amendment  involves  reactor 
protection  system,  primary  containment 
isolation,  emergency  core  cooling, 
control  rod  block,  and  anticipated 
transient  vdthout  scram  recirculation 
pump  trip  instnmientation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  FitzPatrick  plant  in 
accordance  with  the  proposed 
Amendment  would  not  involve  a 
significant  hazards  consideration  as 
defined  in  10  CFR  50.92,  since  it  would 
not: 

1.  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because: 
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a.  Incorporate  STI  ISurvaillance  Test 
IntavQlJ  and  AOT  lAllowabh  Out-Of- 
Service  TImeJ  improvement— Category  1 

The  propoMd  cbangec  are  limited  to 
an  axtension  of  the  mirvaillance  mting 
intervals  and  allowable  out-of-aervice 
times  of  plant  instrumentation.  The 
changes  do  not  introduce  any  new 
modes  of  plant  operation,  make  any 
physical  changes,  or  alter  any 
operational  setpoints.  Therefore,  the 
changes  do  not  degrade  the  performance 
of  any  safety  system  assumed  to 
function  in  the  accident  analysis. 
Consequently,  there  is  no  affect  on  the 
probability  of  occurrence  of  an  accident. 

Regarding  the  consequences  of  an 
accident,  the  GE  [General  Electric 
Company)  Licensing  Topical  Reporta 
(References  1  throu^  7)  concluded  that 
the  proposed  extensions  in  the  STI  and 
AOT  for  the  safety  system 
instrumentation  results  in  an 
insignificant  change  in  the  core  damage 
frequency.  The  extension  of  the  STI/ 
AOTs  results  in  a  slight  increase  in  the 
unavailability  of  the  safety  functions. 
However,  this  efi^ect  is  offset  by  a 
reduction  in  the  probability  of 
inadvertent  plant  trips  due  to  reduced 
testing.  The  overall  eflisct  on  the 
probability  of  an  accident  is  negligible. 
While  the  effects  of  reducing 
unnecessary  cycles  on  safety  system 
instrumentation  is  not  quantifiable,  the 
effect  will  be  to  further  reduce  the  core 
damage  frequency.  The  NRC  concurred 
in  their  SERs  (Safety  Evaluation 
Repoitsl  (References  8  through  15)  with 
these  conclusions.  Consequently,  there 
is  not  a  significant  increase  in  the 
consequences  of  an  accident. 

6.  Relocation  of  the  Instrument 
Response  Time  Limits — Category  2 

The  change  involves  the  use  of  an 
alternate  regulatory  process  for 
controlling  the  instrument  response 
time  limits.  The  change  does  not 
introduce  any  new  modes  of  plant 
operation,  maJie  any  physical  changes, 
alter  any  operational  setpoints.  or 
change  the  siirveillance  requirements. 

c.  Delete  APRM  DownscaJe  Scram— 
CategoryS 

The  design  basis  accident  applicable 
to  the  startup  power  region  is  the 
Control  Rod  Drop  Accident  (CRDA).  The 
FSAR  (Final  Safety  Analysis  Report) 
does  not  credit  the  APRM  downscale 
scram  in  the  termination  of  th<« 
accident.  Accident  mitigation  is 
provided  by  the  APRM  fixed  high 
neutron  flux  scram.  Therefore, 
elimination  of  this  scram  functions  has 
no  adverse  affect  on  previously 
evaluated  accidenta. 


d.  Misceltaneous  Chartgte— Category  4 

The  changes  do  not  introduce  any 
new  modes  of  plant  operation,  make  any 
physical  changes,  or  alter  any 
operational  setpoints.  The  changes 
involve  enhancements  that  clarify  the 
Technical  Specification  lequirements. 

2.  Osate  toe  possibility  of  a  new  or 
different  kind  of  accident  from  those 
previously  evaluated  because: 

a.  Incorporate  Sn  and  AOT 
Improvements — CSats;goiy  1 

The  proposed  changes  do  not 
Introduce  any  new  accident  initiators  or 
failure  mechanisms  since  the  changes 
do  not  introduce  any  new  modes  of 
plant  operation,  make  any  physical 
changes,  or  alter  any  operational 
setpoints.  The  changes  reduce  the 
probability  of  accidents  initiated  by  test- 
induced  plant  tripa. 

b.  Relocation  of  the  Response  Time 
Limifis— Category  2 

The  change  involves  the  use  of  an 
alternate  process  for  controlling  the 
instrument  response  time  limits.  The 
change  does  not  introduce  any  accident 
initiators  since  it  does  not  Involve  any 
new  modes  of  plant  (^Mtation,  make  any 
physical  changes,  alter  any  operational 
setpoints,  or  change  the  surveillance 
requirements. 

c.  Delete  APRM  Downscale  Scram— 
Category  3 

Scram  functions  are  intended  to 
shutdown  the  reactw  following 
transients  or  accidents  and  th^ 
removal  does  not  introduce  an  accident 
initiator.  The  limiting  aocident 
evaluated  in  the  FSAR  for  the  startup 
power  region  is  the  ocmtrol  rod  drop 
accident  This  accident  is  ascumed  to 
occur  irrespective  of  the  scram 
functions  provided  to  terminate  this 
accident 

d.  Adiscellaneous  Changes — Category  4 

The  changes  do  not  introduce  any 
new  accident  initiators  or  failure 
mechanisms  since  the  changes  do  not 
alter  the  physical  characteristics  of  any 
plant  system  or  component.  The 
changes  involve  enhancements  that 
clarify  the  Technical  Specification 
requirements. 

3.  Involve  a  significant  rediictian  in 
the  margin  of  safety  because: 

o.  Incorporate  STI  and  AOT 
Improvements — Category  1 

The  proposed  changes  do  not  alter  the 
manner  in  which  saiiety  Units,  limiting 
safety  syston  settings,  or  limiting 
conditions  for  operation  are  determined. 
The  affected  instrumentation  setpoints 
already  account  for  the  efiects  of  drift 


and  include  sufficient  allowance  for  an 
extension  in  the  STls.  The  evaluations 
presented  in  the  referenced  Licensing 
Topical  Reports  concluded  that  the 
overall  effiact  of  the  proposed  changes 
provides  a  net  increase  in  plant  safety. 
The  improvement  is  achieved  by 
reducing  the  potential  for  (a)  Test 
related  plant  scrams  (reduced 
challenges  to  plant  shutdown  systems 
and  improved  plant  availability);  (b) 
excessive  test  cycles  on  equipment 
(reduced  wear-out  potential);  (c) 
operator  errors  (AOT  provides 
reasonable  time  for  "^^'ng  repairs  and 
tests);  (d)  scrams  that  occur  wnen 
inoperable  channels  are  tripped  because 
insufficient  repair  time  exists;  and  (ej 
diversion  of  plant  personnel  and 
resources  on  uimecessary  testing 
(potential  safety  and  operational 
improvement).  " 

b.  Relocation  of  the  Response  Time 
Limits — Category  2 

The  change  involves  the  use  of  an 
alternate  regulatory  process  for 
controlling  the  instrument  response 
time  limits.  The  change  does  not 
introduce  any  new  modes  ot  plant 

r  ration,  make  any  physical  changes, 
r  any  operational  setpoints,  or 
change  the  surveillan(»  requirementa 

c.  Delete  APRM  Downscale  Scram— 
Category  3 

The  only  scram  function  that  the 
UFSAR  (Updated  Final  Safety  Analysis 
Report)  takias  credit  for  in  the  mitigation 
of  the  limiting  accident  (control  rod 
drop  accident)  is  the  APRM  15%  power 
fixed  high  neutron  Oux  scram.  This 
scram  fimction,  as  well  as  the  IRM 
[Intermediate  Range  Monitor)  h^  fl\u 
scram  functitm  in  the  startup  mode 
which  could  also  terminate  this 
accident,  are  not  affiacted  by  this  diange. 
Only  the  APRM  downscale  scram,  for 
which  the  UFSAR  takes  no  credit  in  the 
termination  of  any  analyzed  event,  is 
eliminated  by  this  diange.  The  APRM 
downscale  control  rod  Uock  is  not 
affected  by  this  change.  Elimination  of 
the  APRM  downscale  scram  will  avoid 
the  need  to  operate  the  plant  in  a  "half 
scram"  condition  for  certain  IRM/ APRM 
channel  bypass  combin^ons,  therefore 
eliminating  the  potential  for  an 
inadvertent  plant  transient.  For  these 
reasons,  the  change  does  not  involve  a 
significant  reduction  in  the  safety 
margin. 

d.  Miscellaneous  Changes — Categpry  4 

The  chaitges  assure  compliance  with 
the  TechnicHi  Specifications  by 
improving  lu  clarity  and  accuracy.  For 
these  recaons  the  changss  will  improve 
the  plant's  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt.  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Power  Authority  of  the  State  of  New 
York 

Docket  No.  50-333 

James  A.  FitzPatrick  Nuclear  Power 
Plant,  Oswego  County,  New  York. 

Date  of  amendment  request:  October 
7, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  4.6.E.4  to 
establish  that  the  manual  cycling  of 
reactor  coolant  system  (RCS)  safety/ 
relief  valves  (SRVs)  during  plant 
startups  is  to  be  accomplished  within  12 
hours  after  steam  pressiue  and  flow  are 
adequate  to  perform  the  testing.  TS 
4.6.E.4  currently  requires  this  testing  to 
be  performed  within  12  hours  of 
continuous  power  operation  at  a  reactor 
steam  dome  pressure  of  at  least  940 
psig.  This  change  was  proposed  to 
minimize  the  potential  for  undesirable 
pressure  transients  in  the  RCS.  The 
amendment  would  also  make  several 
editorial  changes  to  clarify  the  intent  of 
TS's  involving  SRV  valve  testing  and 
performance  requirements. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  James  A.  FitzPatrick 
Nuclear  Power  Plant  in  accordance  with 
the  proposed  amendment  would  not 
involve  a  significant  hazards 
consideration  as  defined  in  10  CFR 
50.92,  since  it  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated  because 
the  proposed  changes  do  not  change  the 
test  method  or  conditions  under  which 
valve  testing  may  be  performed  and 
there  is  no  affiect  on  assumptions  used 
for  previously  analyzed  accidents.  The 
original  operating  ficense  for  FitzPatrick 
did  not  specify  any  time  limit  for 


completing  manual  testing  of  the  safety/ 
relief  valves. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  fi'om  those 
previously  evaluated  because  the 
proposed  amendment  does  not  involve 
any  modification  of  plant  equipment  or 
changes  in  plant  operating  conditions. 

3.  Involve  a  sigmficant  reduction  in 
the  margin  of  safety  because  the 
proposed  amendment  makes  no  changes 
to  the  operability  of  performance 
requirements  for  the  safety /relief  valves 
including  the  ADS  [Automatic 
Depressuhzation  System]  function. 
Valve  lift  setpoints  and  the  minimum 
number  of  operable  valves  required  are 
not  affected. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c]  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  tequest 
involves  no  sigmficant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Reference  and  Documents 
Department,  Penfield  Library,  State 
University  of  New  York,  Oswego,  New 
York  13126. 

Attorney  for  licensee:  Mr.  Charles  M. 
Pratt,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Project  Director:  Ledyard  B. 
Marsh. 

Public  Service  Electric  &■  Gas  Company 

Docket  Nos.  50-272  and  50-311 

Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Salem  County,  New 
Jersey. 

Date  of  amendment  request: 
September  9, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
visual  inspection  for  snubbers  in  the 
Technical  Specifications  and  is 
consistent  with  the  guidance  provided 
in  Generic  Letter  90-09. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  sigmficant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  involve  no 
hardware  changes,  no  changes  to  the 
operation  of  snubbers,  and  does  not 
change  the  ability  of  the  snubbers  to 
perform  tbeir  intended  functions.  Visual 
inspection  of  snubbers  is  a  separate 
process  that  complements  the  functional 
testing  program.  The  NRC  has 


cpncluded  that  functional  testing  of 
snubbers  provides  a  95  percent  ♦• 

confidence  level  and  90  to  100  percent 
of  the  snubbers  will  operate  within  the 
specified  acceptance  limits.  Any  change 
in  the  visual  inspection  frequency  will 
not  have  any  significant  impact  on  the 
operability  of  the  snubbers. 

2.  Will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from 
any  previously  evaluated. 

The  proposed  changes  will  not  result 
in  an  unanalyzed  condition.  Replacing 
the  current  method  of  determining 
visual  surveillance  intervals  with  a  new 
method  approved  by  the  NRC  in  Generic 
Letter  90-09  will  not  change  the  level  of 
confidence  in  snubber  operability.  A 
new  procedure  for  determining  visual 
inspection  frequencies  will  not  result  in 
an  unreviewed  failure  mechanism. 

3.  Will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  incorporate  the 
alternate  Technical  Specification 
requirements  for  visual  inspection  of 
snubbers  identified  in  Generic  Letter 
90-09.  The  alternate  visual  inspection 
criteria  consider  the  size  of  the  category 
of  snubbers  when  evaluating  inspection 
intervals  due  to  failure  rates.  Since  the 
functional  testing  requirements  remain 
imchanged  and  do  not  reduce  the 
operability  confidence  levels,  there  is  no 
resultant  change  in  any  margins  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn,  1400  L  Street,  NW.  Washington. 
DC  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 

Public  Service  Electric  &  Gas  Company 

Docket  Nos.  50-272  and  50-31 J 

Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Salem  County,  New 
Jersey. 

Date  of  amendment  request: 
September  20, 1994 

Description  of  amendment  request: 
The  proposed  amendment  modifies  the 
Teclmical  Specifications  for  auxiliary 
feedwater  to  reduce  the  secondary  side 
steam  pressure  required  for  testing  the 
steam  turbine  driven  auxiliary 
feedwater  pimip  (AFW).  The  proposed 
amendment  also  clarifies  the  time 
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required  to  perform  the  steam  turbine 
i^iven  auxiliary  feedwater  pump 
surveillance  test  when  entering  Mode  3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  analyzed. 

The  proposed  change  to  the  minimum 
required  test  pressure  for  the  steam 
tiubine  driven  AFW  pump  does  not 
affect  the  operation  of  the  pump  during 
conditions  when  it  is  required  to 
performed  its  safety  function.  The 
clarification  that  the  secondary  side 
steam  pressure  is  steam  generator 
pressure  is  editorial.  Reduced  Tavg  and 
increased  steam  generator  tube  plugging 
will  affect  the  normal  operating 
secondary  side  steam  pressure. 

However,  the  zero  load  secondary 
side  steam  pressure  is  not  affiected. 
therefore,  the  conditions  in  which  the 
steam  turbine  driven  AFW  pump  will  be 
required  to  perform  its  safety  function 
are  not  changed. 

Providing  a  specific  time  frame  in 
which  to  perform  the  surveillance  test 
after  attaining  the  required  steam 
pressure  ensures  that  the  test  will  be 
performed  in  a  timely  manner.  The  time 
frame  specified  is  consistent  with 
NUREG-1431,  Standard  Technical 
Specifications — VVestinghouse  Plants. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
difi'erent  kind  of  accident. 

The  proposed  changes  do  not  change 
system  configurations,  plant  equipment.' 
or  analysis.  Therefore,  the  proposed 
changes  will  not  increase  the  possibility 
of  a  new  or  diflierent  kind  of  accident 
from  any  accident  previously  identified. 

3.  Involve  a  significant  reduction  in  a 
marain  of  safety. 

The  proposed  change  to  the  minimum 
required  steam  pressure  will  not  affect 
the  heat  removal  capability  of  the  AFW 
System.  Therefore,  the  value  assumed  in 
the  safety  analysis  is  not  chang^.  The 
change  to  the  specification  4.0.4 
exemption  to  provide  a  specific  time 
period  does  not  affect  any  margins  of 
safety.  Therefore,  these  changes  do  not 
involve  a  significant  reduction  in  any 
maiyin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 


proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  and 
Strawn.  1400  L  Street,  NW.  Washington. 
DC  20005-3502 

NRC  Project  Director:  John  F.  Stolz. 

Public  Service  Electric  &■  Gas  Company 

Docket  Nos.  50-272  and  50-311 

Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2.  Salem  County.  New 
Jersey. 

Date  of  amendment  request: 
September  20. 1994. 

Description  of  amendment  request: 
These  proposed  changes  would  adopt 
the  Westinghouse  Standard  Technical 
Specifications  (NUREG-1431)  Channel 
Functional  Test  surveillance  frequency 
for  the  Manual  Reactor  Trip  Switches 
and  for  the  Reactor  Trip  Breakers  (RTB) 
and  relocate  RTB  maintenance 
requirements  from  the  Technical 
Specifications  to  the  Salem,  Units  1  and 
2,  Updated  Final  Safety  Analysis 
Report. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  n6t  involve  a  significant 
increase  in  the  probabiUty  or 
consequence  of  an  accident  previously 
evaluated. 

The  proposed  changes  do  not  affect 
accident  conditions  or  assumptions. 
They  change  the  existing  surveillance 
test  and  their  frequencies  to  make  them 
consistent  with  industry  standards,  and 
relocate  maintenance  requirements  to 
the  UFSAR  (Updated  Final  Safety 
Analysis  Report). 

The  changes,  for  the  Manual  Reactor 
Trip  Switch  and  Reactor  Trip  Breaker 
(RTB)  CHANNEL  FUNCTIONAL  TEST 
frequency,  incorporate  the  established 
Westinghouse  STS  surveillance 
frequencies.  These  surveillance 
frequencies  have  received  previous  NRC 
review  and  generic  approval  via  the 
issuance  of  NUREG-1431.  The 
Westinghouse  STS  does  not  require 
Channel  Functional  Test  for  the  Manual 
Reactor  Trip  Switches  or  the  RTB  prior 
to  each  reactor  startup. 

The  addition  of  the  RTB  shunt  trip 
feature  for  automatic  reactor  trips,  the 
improved  RTB  maintenance  activities 
developed  over  the  past  several  years, 
and  the  implementation  of  10  CFR  50.62 
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requirements  have  improved  RTB 
reliability.  These  features  are  unaffected 
by  the  proposed  changes.  Excessive  RTB 
testing  results  in  increased  component 
wear  and  possibly  reduced  component 
Hfe.  Testing  the  RTBs  with  associated 
logic  trains  reduces  the  potential  for 
human  errors  and  associated  plant 
transients. 

The  consequences  of  accidents 
previously  evaluated  are  unaffected  by 
the  proposed  changes. 

2.  Does  not  create  the  possibihty  of  a 
new  or  different  kind  of  accident  from 
any  accident  previotisly  evaluated. 

The  proposed  changes  do  not  modify 
any  system  or  equipment,  nor  alter  any 
process  function.  TTie  Manual  Reactor 
Trip  Switch  and  RTB  functionality 
remains  unchanged.  Therefore  these 
changes  do  not  create  a  new  or  un- 
evaluated  accident  or  operating 
condition. 

3.  Does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  proposed  changes  adopt  the  NRC 
approved  Westinghouse  STS 
surveillance  testing  frequencies  to 
maintain  RTB  reliability.  Reduced 
testing  at  power,  consistent  with  the 
associated  logic  train  test  frequency, 
reduces  the  potential  for  inadvertent 
actuation  and  personnel  errors.  Thus, 
the  proposed  changes  enhance  plant 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem,  New  Jersey 
08079 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire.  Winston  and 
Strawn,  1400  L  Street,  NW,  Washington, 
IX;  20005-3502. 

NRC  Project  Director:  John  F.  Stolz. 

Saxton  Nuclear  Experimental  . 
Corporation 

Docket  No.  50-146 

Saxton  Nuclear  Facility,  Bedford 
County,  Pennsylvania. 

Date  of  amendment  request:  August  8, 
1994.  This  supersedes  the  request  dated 
June  23, 1993. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  to  allow 
characterization  activities  related  to  the 
decommissioning  of  the  Saxton  Nuclear 
Facility  and  add  administrative 
activities  associated  with  the 
characterization  activities. 


Basis  for  Proposed  No  Significant 
Hazards  Consideration  Determination: 
As  required  by  10  CFR  50.91(a),  the 
hceosee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below; 

The  proposed  changes  do  not  involve 
a  significant  hazards  considerations 
because  the  changes  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

.    The  activities  associated  with 
characterization  of  the  facility  will  have 
a  minimtim  impact  on  the  physical 
condition  of  the  containment  vessel  as 
it  relates  to  the  risk  of  fire  and  has  no 
effect  on  the  risk  of  flooding. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  analyzed. 

In  its  present  condition,  the  only 
accidents  applicable  to  the  site  are  fire, 
flood,  and  radiological  hazard.  The 
possibility  of  a  new  or  different  type  of 
accident  ihan  that  previously  evaluated 
in  the  FSAR  will  not  be  created  by  the 
implementation  of  activities  permitted 
by  the  approval  of  this  amendment 
request. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No  margins  of  safety  relevant  to  the 
equipment  at  the  facility  exist. 
Activities  involved  in  characterization 
will  not  involve  a  reduction  in  a  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
analysis  of  the  licensee  and,  based  on 
this  review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
detennine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
Location:  Saxton  Commimity  Library, 
911  Church  Street.  Saxton, 
Pennsylvania  16678. 

Attorney  for  the  Licensee:  Ernest  L. 
Blake,  Jr..  Esquire,  Shaw,  Pittman,  Potts, 
and  Trowbridge.  2300  N  Street,  NW, 
Washington.  DC  20037. 

NRC  Project  Director:  Seymour  H. 
Weiss. 

Southern  California  Edison  Company,  et 
al. 

IDocket  Nos.  50-361  and  50-362 
San  Onofre  Nuclear  Generating 

Station,  Unit  Nos.  2  and  3,  San  Diego 

County.  California. 
Date  of  amendment  request:  August 

26, 1994. 
Description  of  amendment  requests: 

The  licensee  proposes  to  revise 

lechnical  Specification  (TS)  3/4.7.5. 

"Control  Room  Emergency  Air  Cleanup 


System."  The  proposed  revision  to  TS 
3/4.7.5  will  provide  a  Limiting 
Condition  of  Operation  (LCO)  3.0.4 
exception  for  MODES  5. 6,  or  a  defueled 
configuration. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
Ucensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated? 

Response:  No. 

The  Control  Room  Emergency  Air 
Cleanup  System  (CREACUS)  provides  a 
protected  environment  from  which 
operators  can  control  the  plant 
following  an  uncontrolled  release  of 
radioactivity  or  toxic  gas. 

[The  following  are  tne  proposed 
changes  to  Technical  Specification  3/ 
4.7.5  "Control  Room  Emergency  Air 
Cleanup  System:"] 

Proposea  Change  1  [adds  the 
following  statement  to  the  Applicability 
statement  of  TS  3.7.5:  "or  during 
movement  of  irradiated  fuel 
assemblies.")  will  replace  the  existing 
wording  of  the  Applicability  with  the 
following  words  "ALL  MODES  or 
during  movement  of  irradiated  fuel 
assemblies."  The  requirement 
concerning  movement  of  irradiated  fuel 
assemblies  was  added  because  the 
existing  Applicability  statement  does 
not  reflect  the  possibility  of  radiation 
exposure  to  the  operators  inside  the 
control  room  during  this  event.  A  fuel 
handling  accident  can  happen  during 
defueled  operations.  In  this  case, 
movement  of  the  last  irradiated  fuel 
assembly  from  the  empty  core  inside 
containment  is  not  covered  by  the 
existing  Applicability. 

Also,  a  fuel  handling  accident  can 
happen  inside  the  Fuel  Handling 
Building  when  irradiated  fuel  is  moved 
from  one  location  to  another  in  the 
Spent  Fuel  Pool  (SEP).  The  need  for  the 
CREACUS  during  Kiel  handling  is  based 
on  safety  analysis  assumptions  which 
are  specified  in  Chapter  IS  of  the 
SONGS  Unit  2  and  3  Updated  Final 
Safety  Analysis  Report  (UFSAR). 

Addition  of  the  new  Applicability 
requirement  will  not  involve  a 
significant  increase  in  the  possibihty  or 
consequences  of  any  accident 
previously  evcduated. 

Proposed  Change  2  [a  new  Action  d): 
"The  provisions  of  Specification  3.0.4 
are  not  applicable  when  entering 
MODES  5. 6.  or  defueled  configuration" 
is  added  to  the  Action  section  of  TS 


3.7.5]  will  add  a  new  Action  d)  which 
reads:  "the  provi^ons  of  Specification 
3.0.4  are  not  apphcabie  when  entering 
MODES  5,  6,  or  defueled  configiuBtion." 
Existing  Technical  Specification  3/4.7.5 
prohibits  entering  MODE  6  from  a 
defueled  configuration  unless  both 
CREACUS  trains  are  OPERABLE.  With 
the  addition  of  the  statement  "or  during 
movement  of  irradiated  fuel  assembUes" 
to  the  Apphcability.  OPERABUJTY  of 
the  CREACUS  will  be  ensured  prior  to 
movement  of  irradiated  fuel  assemblies. 
Therefore,  the  only  threshold  between 
defueled  configuration  and  MODE  6  is 
the  position  of  the  first  irradiated  fuel 
assembly — ^whether  it  is  in  the  reactor 
vessel  or  external  to  it.  This  threshold 
has  no  safety  significance  because  the 
only  credible  event  during  the  transition 
from  a  defueled  configuration  to  MODE 
6  and  bom  MODE  6  to  defueled 
configuration  is  a  Design  Basis  Fuel 
Handling  Accident  which  is  covered  by 
the  proposed  Apphcability.  Therefore, 
this  threshold  can  be  expected  from 
Limiting  Condition  for  Operation  (LCO) 
3.0.4. 

The  threshold  of  entering  MODE  5 
from  MODE  6  consists  of  fully 
tightening  the  last  reactor  vessel  head 
closure  bolt.  This  evolution  has  no 
safety  significance  from  the  point  of 
view  of  isolating  the  control  room  from 
external  hazards.  Therefore,  this  MODE 
change  can  be  excepted  from  LCO  3.0.4. 
The  threshold  of  entering  MODE  6  from 
MODE  5  consists  of  untightening  at  least 
one  reactor  vessel  head  closure  bolt.  If 
no  irradiated  fuel  assembUes  are  being 
moved,  this  evolution  has  no  safety 
significance  from  the  point  of  view  of 
isolating  the  control  room  frt}m  external 
hazards.  Therefore,  this  MODE  change 
can  be  excepted  fi^m  LCO  3.0.4  also. 

The  threshold  of  entering  MODE  5 
from  MODE  4  consists  of  decreasing 
Reactor  Coolant  System  (RCS) 
temperature  from  350'F  >  Tavg  >  200''F 
to  Tavg  [less  than  or  equal  to]  200°F  by 
initiating  shutdovkTi  cooling.  If  no 
irradiated  fuel  assembUes  are  being 
moved,  this  evolution  has  no  safety 
significance  from  the  point  of  view  of 
isolating  the  control  room  from  external 
hazards.  Therefore,  this  MODE  change 
can  be  excepted  from  LOO  3.0.4. 

The  MODE  changes  have  no 
significance  relative  to  releases. 
Therefore,  since  CREACUS  can  be 
inoperable  during  each  individual 
mode,  it  should  not  be  required  to  have 
two  OPERABLE  CREACUS  trains  before 
mode  changes. 

Therefore,  addition  of  the  new  Action 
will  not  involve  a  significant  increase  in 
the  probabiUty  or  consequences  of  any 
accident  previously  evaluated. 
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Proposed  Change  3  (adds  the 
following  words  "or  defueled 
conHguration  when  moving  irradiated 
fuel  assemblies"  after  the  words  "Units 
2  and  3  in  MODE  5  or  6  '  in  the  Action 
statement  of  TS  3.7.5)  will  add  the 
words  "or  defueled  when  moving 
irradiated  fuel  assemblies"  to  the  Action 
statement  when  either  Unit  is  in  MODE 
5  or  6.  These  words  are  added  for 
consistency  with  a  proposed 
Applicability  statement  "or  during 
movement  of  irradiated  fuel 
assemblies."  Without  these  words  it  is 
not  clear  what  Actions  should  be 
entered  if  the  LCO  requirement  is  not 
met  in  a  defueled  configuration  when 
moving  irradiated  fuel  assemblies.  By 
adding  these  words  Actions  (a)  and  (b) 
became  applicable  in  a  defueled 
configuration  when  moving  irradiated 
fuel  assemblies.  This  change  applies  the 
requirement  of  the  proposed 
Applicability  to  the  Action  when  either 
Unit  is  in  MODES  5  or  6.  Therefore, 
addition  of  these  words  to  the  Action 
statement  will  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

Proposed  Change  4  (adds  the 
following  words  "or  movement  of 
irradiated  fuel  assemblies"  after  the 
words  "suspend  all  operations 
involving  CORE  ALTERATIONS  or 
positive  reactivity  changes"  in  the 
Action  (b)  statement  of  TS  3.7.5)  will 
add  the  words  "or  movement  of 
irradiated  fuel  assemblies"  in  the  Action 
(b)  statement.  These  words  are  added  for 
consistency  with  the  proposed 
Applicability  statement  and  proposed 
Action  statement  when  either  Unit  is  in 
MODES  5  or  6.  or  a  defueled 
configuration  when  moving  irradiated 
fuel  assemblies.  Without  addition  of 
these  words  Action  (b)  did  not  specify 
what  should  be  done  when  any  Unit  is 
in  a  defueled  configuration  when 
moving  irradiated  fuel  assemblies. 
Therefore,  addition  of  these  words  to 
the  Action  statement  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated? 
Respons^  No. 

The  chanMs  proposed  herein  do  not 
reduce  the  reliability  or  performance  of 
the  Control  Room  Emergency  Air 
Cleanup  System  (CREACUS).  The 
proposed  LCO  3.0.4  exception  for 
CREACUS  permits  MODE  5.  MODE  6,  or 
defueled  configuration  entry  with  one 
train  of  CREACUS  inoperable.  This 


change  does  not  a%ct  CREACUS 
reliability  and  its  capability  to  perform 
its  intended  design  functions. 

Additional  requirements  in  the 
Applicability  to  have  two  Control  Room 
Emergency  Air  Cleanup  Systems 
OPERABLE  during  movement  of 
irradiated  fuel  covers  the  consequences 
of  a  fuel  accident  in  the  Fuel  Handling 
Building  and  in  containment  when  the 
reactor  vessel  is  defueled.  Operation  of 
the  facility  will  remain  unchanged  as  a 
result  of  the  proposed  changes. 

Also,  addition  of  the  requirement  to 
suspend  movement  of  irradiated  fuel 
assemblies  when  either  Unit  is  in  a 
defueled  configuration  when  moving 
irradiated  fuel  is  made  for  consistency 
with  the  proposed  Applicability 
statement  and  Action  statement.  The 
proposed  Action  statement  emphasize 
that  Actions  (a)  and  (b)  are  applicable 
not  only  when  either  Unit  is  in  MODES 
5  or  6,  but  also  when  in  a  defueled 
configuration  when  moving  irradiated 
fuel  assemblies.  This  change  does  not 
affect  CREACUS  reliability  and  its 
capability  to  perform  its  intended 
design  functions.  Therefore,  the 
proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 
Response:  No. 

Operation  of  the  facility  in  accordance 
with  these  changes  will  not  be  adversely 
effected  as  a  result  of  the  changes 
proposed  herein.  The  proposed  changes 
include  a  change  to  the  Applicability, 
adding  the  new  Action  (d).  modifying 
the  Action  statement  when  either  Unit 
is  in  MODES  5  or  6,  and  modifying  the 
Action  (b).  The  proposed  LCO  3.0.4 
exception  for  CREACUS  permits  MODE 
5,  MODE  6,  or  defueled  configuration 
entry  with  one  train  of  CREACUS 
inoperable.  Additional  requirements  in 
the  Applicability  statement  to  have  two 
Control  Room  Emergency  Air  Cleanup 
Systems  OPERABLE  during  movement 
of  irradiated  fuel,  covers  the 
consequences  of  the  fuel  accident  in  the 
Fuel  Handling  Building.  Also,  this 
requirement  covers  the  movement  of 
irradiated  fuel  when  the  reactor  vessel 
is  defueled.  Modified  Action  statement 
for  either  Unit  in  MODES  5  or  6  is  made 
for  consistency  with  the  proposed 
Applicability  statement.  Modified 
Action  (b)  covers  the  possibility  of  both 
the  CREACUS  trains  being  ino]}erab)e  in 
a  defueled  configuration  when  moving 
irradiated  fuel  assemblies. 

The  margin  of  safety  as  defined  in 
Bases  3/4.7.5  is  limiting  the  dose  to 


control  room  personnel  to  5.0  rem  or 
less  whole  body,  or  its  equivalent.  As 
discussed  above,  operation  of  the 
CREACUS  will  be  unchanged  as  a  result 
of  the  proposed  changes.  Therefore, 
operation  of  the  facility  in  accordance 
with  this  proposed  change  will  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  stan  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  prof>oses  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.  O.  Box  19557.  bvine. 
California  92713. 

Attorney  for  licensee:  T.  E.  Oubre, 
Esquire,  Southern  Califomia'Edison 
Company,  P.  O.  Box  800.  Rosemead. 
California  91770. 

NRC  Project  Director  Theodore  R. 
Quay. 

fiouthern  California  Edison  Company,  et 
al. 

Docket  Nos.  50-361  and  50-362. 

San  Onofre  Nuclear  Generating 
Station,  Unit  Nos.  2  and  3.  San  Diego 
County.  California. 

Date  of  amendment  requests: 
September  16, 1994. 

Description  of  amendment  requests: 
The  licensee  proposes  to  revise  the 
linear  heat  rate  (LHR)  limit  in  Technical 
Specification  fTS)  3/4.2.1.  "Linear  Heat 
Rate."  TS  3/4.2.1  requires  maintaining 
the  LHR  at  or  below  13.9  kilowatts  per 
linear  foot  (kw/ft)  for  steady-state 
operation.  This  amendment  request  is  to 
revise  this  value  from  13.9  kw/ft  to  13.0 
kw/ft.  The  Bases  of  TS  3/4.2.1,  "Linear 
Heat  Rate,"  are  also  being  revised  to 
reflect  the  new  value. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facihty  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated? 

Response:  No. 

The  only  event  impacted  by  this 
Technical  Specification  (TS)  change  is 
the  Large  Break  Loss  of  Coolant 
Accident  (LBLOCA)  which  has  been 
reanalyzed.  There  is  a  direct  correlation 
between  the  magnitude  of  the  TS  3/4.2.1 
Linear  Heat  Rate  (LHR)  limit  and  the 
calculated  peak  cladding  temperature 


(PCT)-  Since  the  LHR  is  being  reduced 
in  value,  which  is  a  conservative 
change,  there  will  be  no  increase  in  the 
consequences  of  the  event.  The 
LBLOCA  reanalysis,  performed  using 
the  new  LHR  limit  in  support  of  an 
optimized  fuel  loading  pattern,  resulted 
in  a  reduction  of  the  calculated 
LBLOCA  PCT.  Therefore,  this  change 
will  not  involve  an  increase  in  the 
probability  or  consequences  of  any 
accident  previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated? 

Response:  No. 

This  amendment  request  does  not 
involve  any  change  to  plant  equipment 
or  operation.  The  linear  heat  rate  limit 
provided  in  T/S  3.2.1  is  used  only  in  the 
LBLOCA  analysis.  No  change  to  the 
LBLOCA  methodology  was  made. 
Therefore,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a 
margin  of  safety? 

Response:  No. 

This  amendment  does  not  change  the 
manner  in  which  safety  limits,  limiting 
safety  settings,  or  limiting  conditions  for 
operation  are  determined.  There  is  no 
change  in  the  PCT  acceptance  criterion 
for  this  event  as  a  result  of  the  proposed 
reduction  in  the  LHR  limit.  Therefore, 
there  is  no  reduction  in  the  margin  of 
safety  from  the  acceptance  limit  to  the 
mechanical  failure  point  of  the  fiiel. 
Additionally,  the  analysis  value  for  the 
LBLOCA  PCT  is  reduced  to  2160  "F. 
This  results  in  an  increase  in  the 
analysis  margin  between  the  acceptance 
criterion  and  the  analysis  value. 
Therefore,  this  proposed  change  does 
not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  requests 
involve  no  significant  hazards 
consideration. 

Local  Public  Document  Room 
location:  Main  Library,  University  of 
California,  P.O.  Box  19557,  Irvine, 
Cahfomia  92713. 

Attorney  for  licensee:  T.E.  Oubre, 
Esquire,  Southern  California  Edison 
Company.  P.O.  Box  800,  Rosemead, 
California  91770. 

NRC  Project  Director:  Theodore  R. 

Quay. 


Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company 

Docket  No.  50-346 

Davis-Besse  Nuclear  Power  Station, 
Unit  No.  1,  Ottawa  County,  Ohio. 

Date  of  amendment  request:  October 
7, 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would 
remove  the  existing  Surveillance 
Requirement  (SR)  4.5.2.d.3  for  the  Low 
Pressure  Injection  (LPI)  System  and  the 
existing  SR  4.6.2.1.C  for  the 
Containment  Spray  (CS)  System  since 
the  requirement  to  leak  test  these 
systems  is  programmatically  covered  in 
TS  6.8.4.a,  "Primary  Coolant  Sources 
Outside  Contaiiunent."  Additionally, 
changes  are  proposed  to  TS  Bases  3/ 
4.5.f^d  3/4.6.2.1  to  reflect  the 
elimination  of  the  above  SRs. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
NRC  staff  has  reviewed  the  hcensee's 
analysis  against  the  "standards  of  10  CFR 
50.92(c).  The  staff's  review  is  presented 
below: 

(1)  The  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  change  does  not  involve  a 
significant  increase  in  the  probability  of 
an  accident  previously  evaluated  nor 
does  it  involve  a  significant  increase  in 
the  consequences  of  an  accident 
previously  evaluated  because  no 
accident  initiators,  conditions  or 
assumptions  are  affected  by  removing 
the  leak  test  requirements  of  LPI  System 
SR  4.5.2.d.3  and  CS  System  SR  4.6.2.I.C. 
The  purpose  of  these  SRs  is  already 
encompassed  by  the  existing  program 
requirements  of  TS  6.8.4.a,  "Primary 
Coolant  Sources  Outside  Contaiiunent." 
TS  6.8.4.a  requires  integrated  leak 
testing  at  refueling  cycle  intervals  or 
less,  for  each  system  outside 
containment,  that  could  contain  highly 
radioactive  fluids  duiring  a  serious 
transient  or  accident. 

The  proposed  changes  do  not  alter  the 
source  term,  containment  isolation,  or 
allowable  releases.  The  proposed 
changes,  therefore,  will  not  increase  the 
radiological  consequences  of  a 
previously  evaluated  event. 

These  changes  are  consistent  with 
NUREG-1430,  Revision  0,  "In^)roved 
Standard  Technical  Specifications  for 
B&W  Plants."  The  associated  changes  to 
TS  Bases  3/4.5.2  and  3/4.6.2.1  are 
administrative. 

(2)  The  proposed  changes  do  not 
create  the  possibility  of  a  new  or 


different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  changes  do  not  create 
the  possibility  of  any  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  because  no  new 
accident  initiators  or  assumptions  are 
introduced  by  these  proposed  changes 
to  LPI  System  SR  4.5.2.d.3  and  CS 
System  SR  4.6.2.I.C.  The  purpose  of 
these  SRs  is  already  encompassed  by  the 
existing  program  requirements  of  TS 
6.8.4.a,  "Primary  Coolant  Sources 
Outside  Contaiiunent,"  which  requires 
leak  testing  to  be  performed  on  the  LPI 
and  CS  Systems.  These  changes  are 
consistent  with  NUREG-1430.  The 
associated  changes  to  TS  Bases  3/4.5.2 
and  3/4.6.2.1  are  administrative.  The 
proposed  changes  do  not  alter  any 
accident  scenarios. 

(3)  The  proposed  changes  do  not 
result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  changes  do  not  involve  a 
significant  reduction  in  the  margin  of 
safety  because  the  proposed  changes  to 
the  LPI  System  SR  4.5.2.d.3  and  CS 
System  SR  4.6.2.1.C  do  not  reduce  or 
adversely  affect  the  capabilities  of  any 
plant  structures,  systems  or 
components.  The  purpose  of  these  SRs 
is  already  encompassed  by  the  existing 
program  requirements  of  TS  6.8.4.a, 
"Primary  Coolant  Sources  Outside 
Containment."  These  changes  are 
consistent  with  NUREG-1430.  The 
associated  changes  to  TS  Bases  3/4.5.2 
and  3/4.6.2.1  are  administrative. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue,  Toledo,  Ohio  43606. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington,  DC  20037. 

NRC  Acting  Project  Director:  C.A. 
Carpenter. 

Virginia  Electric  and  Poi%'er  Company 

Docket  Nos.  50-280  and  50-281 

Surry  Power  Station,  Unit  Nos.  1  and 
2.  Surry  County,  Virginia. 

Date  of  amendment  request:  October 
11. 1994. 

Description  of  amendment  request: 
The  proposed  changes  would  modify 
the  surveillance  frequencies  of  the 
containment  hydrogen  analyzers. 
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Basis  for  proDosed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.gi(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  signiRcant  hazards 
coiuideration.  which  is  presented 
below: 

Specifically,  operation  of  Surry  Power 
Station  in  accordance  with  the  proposed 
Technical  Specifications  will  not; 

1.  Involve  a  significant  increase  in  the 
probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  the 
surveillance  requirements  for  the 
hydrogen  analyzers  have  no  impact  on 
the  probability  of  any  accident 
occurrence.  The  hydrogen  analyzers  are 
maintained  in  a  standby  mode  during 
normal  operation  and  are  made  fully 
operable  within  thirty  minutes  after  • 
safaty  injection  signal  to  provide 
indication  of  the  hydrogen 
concentration  in  cuntainmeni  after  a 
loss-of-coolant  accident.  This 
instrumentation  is  used  solely  post- 
accident  to  monitor  containment 
conditions.  Reduc^  testing  of  a  post- 
accident  mcHiilor  does  not  contribute  to 
the  pmhability  of  any  previously 
analyzed  accident.  These  monitors  have 
no  automatic  safety  function. 
Furthermore,  the  hydrogen  analyzers 
will  be  operated  in  the  same  maimer, 
and  the  operabiiity  requirenmnts  are  not 
being  altered.  In  addition,  the  Post- 
Accident  Sampling  System  serves  as  a 
diverse  means  to  confirm  post-accident 
hydrogen  concentration  in  containment. 
Tlierefore.  the  coiisequenc«)s  of  a  Design 
Basis  Accident  are  not  being  increased 
by  the  proposed  change  in  surveillance 
test  frequency  of  the  hydrogen 
analyzers. 

Reducing  the  frequency  of 
surveillance  testing  could  however 
decrease  the  timeliness  in  identifying  an 
inoperable  hydrogen  analyzer.  However, 
our  surveillance  test  experience  has 
shown  that  the  analyzers  have  been  very 
stable  with  repeatable  results,  and  we 
conclude  that  the  change  in  test 
frequency  should  not  affect  the 
reliability  or  operabiiity  of  the 
analyzers.  Likewise,  the  NRC  has 
determined  in  Generic  Letter  93-05  that 
a  reduced  frequency  of  surveillance 
testing  during  power  is  acceptable  to 
determine  hydrogen  analyzer 
operabiiity. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  frtHn  any 
accident  previously  evaluated. 

There  are  no  plant  modifications  or 
changes  in  methods  of  plant  operation 
introduced  by  this  change  in  hydrogen 
analyzer  surveillance  fr<M}uencies.  The 
hydrogen  analyzers  are  maintained  in  a 


standby  mode  during  normal  operation 
and  are  fully  operable  within  thirty 
minutes  after  a  safiaty  infection  signal  to 
provide  indication  of  the  hydrogen 
concentration  in  containment  aHer  a 
loss-of-coolant  accident.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  than  previously  evaluated  is 
not  created  by  the  proposed  changes  in 
surveillance  frequency  of  the  contrql 
rods  [hydrogen  analyzers  surveillance 
frequencies). 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  hydrogen  analyzer  surveillance 
requirements  do  not  affect  the  margin  of 
safety  in  that  the  operabiiity 
requirements  for  the  safety  systems  and 
containment  remain  unchanged.  The 
hydrogen  analyzers  only  provide        ' 
indication  and  do  not  ]}erforro  any 
direct  function  to  mitigate  the      « 
consequences  of  any  previously 
analyzed  accidents.  Furthermore,  the 
change  in  surveillance  frequency  is 
associated  with  a  post-accident  monitor 
with  no  automatic  safety  functions  and 
a  diverse  means  of  confirming  the 
parameter  by  the  Post-Accident 
Sampling  System.  Therefore,  the  margin 
of  safety  is  not  altered  by  this  proposed 
change  in  the  surveillance  frequencies 
of  the  hydrogen  analyzers. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
cxinsideration. 

Local  Public  Document  Room 
location:  Swem  Library,  College  of 
William  and  Mary,  Williamsburg, 
Virginia  23185. 

Attorney  for  licensee:  N4ichael  W. 
Maupin.  Esq..  Hunton  and  WiUiams, 
Riverfront  Plaza.  East  Tower.  951  E. 
Byrd  Street.  Richmond.  Virginia  23219. 

NRC  Project  Director:  Monan  C. 
Thadani  (Acting). 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  fior  a  Hearing 

The  follo%ving  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 


involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  dted.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Northeast  Nuclear  Energy  Omtpany,  at 
al. 

Docket  No.  50-336 

h4illstone  Nuclear  Po\yer  Station,  Unit 
No.  2,  New  London  County, 
Connecticut. 

Date  of  amendment  request: 
September  26. 1994. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Sjjecifications  by  adding 
a  footnote  to  Surveillance  Requirement 
4.6.1.2.d  that  defers  the  performance  of 
Type  B  and  C  containment  leak  rate 
tests  to  the  end  of  the  twelfth  refueling 
outage. 

Date  of  publication  of  individual 
notice  in  Federal  Register  October  13, 
1994.  (59  FR  52005). 

Expiration  date  of  individual  notice: 
November  14,  1994. 

Local  Public  Document  Room 
location:  Learning  Resource  Center. 
Three  Rivers  Community — ^Technical 
College,  Thames  Valley  Campus.  574 
New  London  Turnpike,  Norwich.  CT 
06360. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
.the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
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prepared  an  environmental  assessment 
imder  the  special  circimistanoes 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC  20555.  and 
at  the  local  public  document  rooms  for 
the  particular  facilities  involved. 

Arizona  Public  Service  Company,  et  al. 

Docket  Nos.  STN  50-528,  STN  50-529,  and 
STN  50-530 

Palo  Verde  Nuclear  Generating 
Station,  Units  1,  2,  and  3,  Maricopa 
County,  Arizona. 

Date  of  application  for  amendments: 
August  23. 1993.  as  supplemented  by 
letter  ofjuly  21, 1994. 

Brief  description  of  amendments: 
These  amendments  remove  the  Units  1 
and  3  license  condition  regarding  an 
augmented  reactor  coolant  pump 
vibration  monitoring  program  and  the 
confirmatory  order  modifying  the  Unit  2 
license  regarding  the  same  issue. 

Date  of  issuance:  October  27.  1994. 

Effective  date:  October  27.  1994. 

Amendment  Nos.:  84,  72,  and  56. 

Facility  Operating  License  Nos.  NPF- 
41.  NPF-51.  and  NPF-74:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  29, 1993  (58  FR 
50963). 

The  additional  information  in  the 
letter  dated  July  21, 1994.  was  clarifying 
in  nature  and  did  not  afi^ect  the  staffs 
previously  published  no  significant 
hazards  determination. 

The  Conunission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  27. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Phoenix  Public  Library.  12 
East  McDowell  Road,  Phoenix,  Arizona 
85004 

Baltimore  Gas  and  Electric  Company 

Docket  Nos.  50-317  and  50-318 

Calvert  Cliffs  Nuclear  Power  Plant, 
Unit  Nos.  16- 2.  Calvert  County. 
Maryland.  ^ 

Date  of  application  for  amendments: 
August  4, 1994. 

Brief  description  of  amendments:  The 
amendments  delete  'Technical 


Specifications  3/4.3.3.3, 6.9.2.b,  6.9.2.d, 
and  Bases  3/4.3.3.3,  which  provide  the 
requirements  for  the  operation  and  the 
testing  of  seismic  monitoring 
instrumentation,  and  relocates  them  to 
the  Updated  Final  Safety  Analysis 
Report  and  plant  procedures. 

Date  of  issuance:  October  21, 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  199  and  176 

Facility  Operating  License  No.  DPR- 
53  and  DPR-69:  Amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  14, 1994  (59  FR 
47165). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  21, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  Coimty  Library,  Prince 
Frederick,  Maryland  20678. 

Baltimore  Gas  and  Electric  Company 
Docket  Nos.  50-317  and  50-318 

Calvert  Cliffs  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2,  Calvert  County. 
Maryland. 

Date  of  application  for  amendments: 
November  4, 1993. 

Brief  description  of  amendments: 
These  amendments  revise  the  Updated 
Final  Safety  Analysis  Report  to  address 
the  removal  of  orifice  plates  in  the 
containment  vent/purge  lines  of  each 
unit  and  revise  the  maximum 
hypothetical  accident  analysis  to 
address  the  increased  flow  as  the  result 
of  removing  the  orifice  plates. 

Date  of  issuance:  October  21, 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  200  and  177. 

Facility  Operating  License  No.  DPR- 
53  and  DPR-69:  Amendment  revised  the 
Licenses. 

Date  of  initial  notice  in  Federal 
Register:  February  25. 1994  (59  FR 
9254). 

The  Commission's  related  evaluation 
of  these  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  21. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Calvert  County  Library.  Prince 
Frederick,  Maryland  20678. 

Commonwealth  Edison  Company 

Docket  Nos.  STN  50-^54  and  STN  50-455 

Byron  Station,  Unit  Nos.  1  and  2,  Ogle 
County,  Illinois. 


Date  of  application  for  amendments:     j 
August  1. 1994.  as  supplemented  by  1 

your  letters  dated  September  7. 1994,        ! 
and  September  17, 1994  (two  letters), 
with  clarifying  information  submitted       j 
by  letters  dated  September  22. 1994, 
September  23 , 1 994 ,  September  30, 
1994.  October  17. 1994.  and  October  24. 
1994. 

Brief  description  of  amendments:  The 
purpose  of  the  amendment  is  to 
Incorporate  voltage-based  repair  criteria 
into  the  Byron,  Unit  1,  technical 
specifications,  thereby  permitting  the 
use  qf  voltage-based  steam  generator 
(SO)  tube  plugging  criteria  for  a  specific 
class  of  SO  tube  defects. 

Date  of  issuance:  October  24,  1994. 

Effective  date:  October  24, 1994. 

Amendment  Nos.:  66  and  66. 

Facility  Operating  License  Nos.  NPF- 
37  and  NPF-66:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  23, 1994  (59  FR 
48917). 

The  clarifying  information  in  the 
September  22, 1994,  September  23, 
1994,  September  30. 1994,  October  17. 
1994,  and  October  24, 1994,  submittals 
did  not  affect  the  initial  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  24,  1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Byron  Public  Library,  109  N. 
Franklin,  P.O.  Box  434,  Byron,  Illinois 
61010. 

Commonwealth  Edison  Company 

Docket  Nos.  STN  50-454  and  STN  50-455 

Byron  Station,  Unit  Nos.  1  and  2,  Ogle 
County,  Illinois. 

Docket  Nos.  STN  50-456  and  STN  50-457 

Braidwood  Station,  Unit  Nos.  1  and  2. 
Will  County,  Illinois. 

Date  of  application  for  amendments: 
March  23, 1994.  as  supplemented  on 
July  26, 1994. 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
Specifications  to  reflect  a  reduced 
thermal  flow  to  com{>ensate  for 
Increased  steam  generator  tube  plugging 
up  to  15  percent  of  the  total  nimiber  of 
tubes.  The  amendment  also  approves 
the  use  of  higher  boron  concentration  in 
the  refueling  water  storage  tank,  the 
reactor  coolant  system  accumulators, 
and  the  refueling  cavity. 

Date  of  issuance:  October  21, 1994. 

Effective  date:  October  21, 1994. 

Amendment  Nos.:  65.  65.  56.  and  55. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66.  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 
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Dateof  initial  notice  in  Fadenl 
Kaglater.  August  15. 1994  (59  PR 
41802). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  21. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Locai  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library.  109  N.  Franklin.  P.O.  Box  434. 
Byron.  Illinois  61010;  for  Braidwood. 
the  Wilmington  Township  Public 
Library,  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481. 

Consumers  Power  Company 

Docket  Na  50-255 

Palisades  Plant,  Van  Buren  County, 
Michigan. 

Date  of  application  for  amendment: 
November  15.  1991.  supplemented 
February  22,  March  11.  April  7.  and 
August  23. 1994. 

Brief  description  of  amendment:  This 
amendment  is  a  complete  rewrite  of  the 
instrumentation  operability 
requirements. 

tkite  of  issuance:  October  26, 1994. 

Effective  date:  October  26,  1994. 

Amendment  No.:  162. 

Facility  Operating  License  No.  DPR- 
20.  Amendinent  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25. 1994  (59  PR  27052) 

The  August  23, 1994.  request 
contained  editorial  changes  within  the 
scope  of  the  initial  notice  and  did  not 
affect  the  staff's  proposed  no  significant 
hazards  consideration  findings.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  October  26, 1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Van  Wylen  Library,  Hope 
College.  Holland.  Michigan  49423. 

Entergy  Operations,  Inc., 
Docket  No.  50-313 

Arkansas  Nuclear  One.  Unit  No.  1, 
Pope  County,  Arkansas. 

Date  of  amendment  request:  January 
13, 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  specifications 
governing  the  reactor  protection  system 
(IU>S)  to  permit  the  plant  to  operate 
indefinitely  with  one  RPS  channel  in 
by-pass. 

Date  of  issuance:  October  24, 1994. 

Effective  date:  October  24, 1994. 

Amendment  No.:  174. 

Facility  Operating  Ucense  No.  DPR- 
St.  Amendment  revised  the  Technical 
Specifications. 
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Date  oflnitid  notice  in  Federal 
Regietar  March  2, 1994  (59  FR  10005). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  Octobn  24, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Tomlinson  Library,  Arkansas 
Tech  University,  Russellville,  Arkansas 
72801. 

Florida  Power  and  Light  Company 
Docket  No8.  90-250  and  50-251 

Turkey  Point  Plant  Units  3  and  4, 
Dade  County,  Florida. 

Date  of  application  for  amendments: 
February  18. 1994,  as  supplemented  by 
letter  dated  August  5, 1994. 

Brief  description  of  amendments: 
These  amendments  delete  the  audit 
fiequencies  from  the  Technical 
Specifications  (TS)  and  modify  the  TS 
administrative  control  requirements  for 
emergency  and  security  plans. 
Date  of  issuance:  October  26, 1994. 
Effective  date:  October  26. 1994. 
Amendment  Nos:  168  and  162. 
Facility  Operating  Licenses  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Roister:  March  30. 1994  (59  FR  14889). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  October  26,  1994. 

No  significant  hazards  consideration 
comments  received:  Nd. 

Local  Public  Document  Room 
location:  Florida  International 
University,  University  Park.  Miami. 
Florida  33199. 

GPU  Nuclear  Corporation,  et  al. 
Docket  Na  90-21S 

Oyster  Creeic  Nuclear  Generating 
Station,  Ocean  County,  New  Jersey. 

Date  of  application  for  amendment: 
August  19. 1994. 

Brief  description  of  amendment:  The 
amendment  updates  and  clarifies  the 
surveillance  requirements  for  control 
rod  exercising  and  standby  bquid 
control  pump  operability  testing  to  be 
consistent  with  Generic  Letter  93-05. 

Date  of  Issuance:  October  19. 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days. 

Amendment  No.:  172. 

Facility  Operating  License  No.  DPR- 
16.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  September  14. 1994  (59  FR 
47168). 

The  Commission's  related  evaluatian 
of  this  amendment  is  contained  in  a 


Safety  Evaluation  dated  October  19. 
1994. 

No  significant  hazards  consideration 
comments  received;  No. 

Local  Public  Document  Roan 
location:  Ocean  County  Library, 
Reference  Department,  101  Washington 
Street.  Toms  River,  NJ  08753. 

IBS  Utilities  Inc. 
Docket  Na  50-331 

Duane  Arnold  Energy  Center,  Linn 
County,  Iowa. 

Date  of  application  for  amendment: 
May  28. 1992.  as  supplemented  on 
January  6.  May  27  and  October  20. 1994. 

Brief  description  of  amendment:  The 
amendment  revised  the  Technical 
Specifications  by  changing  the  limiting 
conditions  for  operation  and 
surveillance  requirements  for  primary 
containment  integrity,  secondary 
containmait  integrity,  and  other 
systems  and  equipment  of  Section  3.7, 
Containment  Systems.  Limiting 
conditions  for  operation  and 
surveillance  requirements  for  drywell 
average  air  temperature  and  secondary 
contaiimient  automatic  isolation 
dampen  were  also  added. 

Date  of  issuance:  October  26, 1994. 

Effective  date:  October  26, 1994,  to 
implemented  within  120  days. 

Amendment  No.:  201 

Facility  Operating  Ucense  No.  DPR- 
49.  Amendment  revised  the  Techidcal 
Specifications. 

Date  of  Initial  notice  in  Federal 
Register  July  6, 1994  (59  FR  34665). 
The  licensee's  October  20, 1994, 
submittal,  provided  clarifying 
information  at  the  reouest  of  the  NRC 
staff.  This  submittal  did  not  change  the 
initial  application  or  the  no  significant 
hazards  determination  as  originally 
noticed.  Therefore,  renoticing  was  not 
warranted. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  26, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Cedar  Rapids  Public  Library. 
500  First  Street,  S.  E.,  Cedar  Rapids. 
Iowa  52401. 

Northeast  Nuclear  Energy  Company,  et 
al. 

Docket  No.  50-423 

Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County. 
Connecticut. 

Date  of  application  for  amendment: 
Septemhiw  30, 1993,  as  supplemented 
July  8,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 


Specifications  fay  increasing  the 
minimum  volume  of  fuel  oil  required  to 
be  stored  in  the  emeiganqr  diesel 
generator  (EDG)  day  tank  from  205 
gallons  to  278  galkms,  and  clarifies  the 
bases  for  the  EDG  fiid  oil  stoi^e  tanV 
and  day  tank  mimmum  fuel  oil  volume 
requirements. 

Date  o/ issuance.' October  17. 1994. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  97. 

Facility  Operating  License  No.  NPF- 
49.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  10, 1993  (58  FR 
59753). 

The  July  8, 1994,  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  CommissifHk's  relied  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  17, 
1994. 

No  significant  hazards  consideration 
conunents  recmved:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivera  Community-Technical 
College,  Thames  Valley  Campus,  574 
New  London  Turnpike,  Norwich,  CT 
06360. 

Pennsylvania  Power  and  Lig/it  Company 
Docket  Nos.  50-387  sad  50-388 

SusqaeharuHi  Stetmt  Electric  Station, 
Units  1  and  2,  Luzerne  County, 
Pennsylvania. 

Date  of  application  for  amendments: 
May  31, 1994. 

Brief  description  of  amendments: 
These  amendments  change  the 
frequency  for  monitming  the 
Susquehanna  site  spray  pond  ground 
water  level  from  cmce  per  month  Xo  once 
every  6  months. 

Dote  of  issuance:  Oddbei  20, 19^4. 

Effective  date:  Both  units;  as  of  date 
of  issuance  and  to  be  implemented 
within  30  days  after  the  date  of 
issuance. 

Amendment  Nos.:  135  and  105. 

Facility  Operating  License  Nets.  NPF- 
14  and  NPF-22.  These  amendments 
revised  the  Technical  Specific^ons. 

Date  of  initial  notice  in  Federal 
Register  July  6,  1994  (59  FR  34668). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  20. 
1994. 

No  significant  hazards  considoatioo 
comments  received:  Nol 

Local  Public  Document  Room 
location:  Osterhout  Free  Library, 


Reference  Department.  71  South 
Franklin  Street.  Wilkes-Barre. 
Penn^lvaoia  18701. 

Philadelphia  Electric  Company.  Pubhc 
Service  Electric  and  Gas  Company 
DehnoTva  Power  and  Light  Company, 
and  Atlantic  City  Electric  Company 

Docket  No.  50-277 

Peach  Bottom  Atomic  Power  Station, 
Unit  No.  2.  York  County.  Pennsylvania. 

Dote  of  of^dicotion  far  amendment: 
June  23. 1993.  as  supplonented  by 
letters  dated  April  5,  May  2,  Jime  6,  Juike 
8,  July  6  (two  letters),  July  7.  July  20. 
July  28. 1994  (two  letters).  September 
16.  September  30,  and  October  14,  1994. 
The  supplemental  tettera  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

Brief  description  of  amendment:  The 
amendment  raises  the  authorized 
maximum  power  ievel  from  3293  MWt 
to  a  new  limit  tA  3458  MWt. 
Date  of  issuance:  October  18, 1994. 
Effective  dote:  Unit  2,  elective  as  of 
its  date  of  issuance  leni  is  to  be 
implemokted  prior  to  startup  in  Cycle 
11  currently  scheduled  for  October  28, 
1994. 
Amendment  No.:  198. 
Facility  Operating  License  No  DPR- 
44:  The  amendment  revised  the  license 
and  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  29. 1994  (59  FR 
44432). 

The  Commission's  related  e%'aluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  18. 
1994. 

No  significant  hazards  coitsideraticm 
comments  received:  No. 

Local  Public  Document  Room 
location:  Government  Publicatitms 
Section,  State  Librarv  of  Pennsylvania, 
(REGIONAL  OEPOSfrORY)  Education 
Building.  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  Pennsylvania  17105. 

Public  Service  Electric  &■  Gas  Company 

Docket  Nos.  50-272  and  50-311 

Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Satem  County,  New 
Jersey. 

Date  of  apptication  for  amendments: 
February  18,  as  supplemented  by  letter 
dated  Apvil  6. 1994  fbt  Salem  Unit  1 
and  March  28. 1994  far  Salem  Unit  2. 

Brief  descriptiou  of  amendments:  The 
change  to  Salem  Unit  1  Technical 
S{iecifications  (TS)  replaces  the  main 
feedwater  control  and  umtrol  bjrpaas 
valves  with  the  main  feedwater  stc^ 
check  valves  for  the  Containment 


Isolation  Fxmctioa.  The  change  to  Salem 
Unit  2  TS  adds  a  footnote  to  the  21-24 
BP22  {main  feedwater  stop  dieck 
valves)  on  Table  3.6-1 , 'Xkmtainment 
Isolation  Vahres. "  This  note  identifies 
those  containment  isolation  Valves  that 
are  not  sut^ect  to  10  CFR  Ptet  50, 
Appendix  J,  Type  C  leakage  testing. 

Date  of  issuance:  OcXdbet  20, 1994. 

Effective  date:  Units  1  and  2,  effective 
as  of  date  of  issuance  and  shall  be 
implemented  within  60  days  of  the  date 
of  issuance. 

Amendment  Nos.:  158  and  139. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  am«idmenls 
revised  the  Technical  Specifications. 

Date  (^initial  notice  in  Federal 
Register  July  20, 1994  (59  FR  37083). 

The  Commission's  related  evaluation 
of  the  amendments  b  contained  in  a 
.Safety  Evaluation  dated  October  20. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library.  112 
West  Broadway,  Salem,  New  Jersey 
08079. 

Southern  California  Edison  Company,  et 
al. 

Docket  No*.  50-361  and  5(^362 

San  Onofre  Nuclear  Generating 
Station.  Unit  Nos.  2  and  3,  San  Diego 
County,  California 

Date  of  application  for  amendments: 
December  31, 1992. 

Brief  description  c^  amendments: 
These  amendments  revise  the  Technical 
Specifications  (TS)  to  (1)  distinguish 
between  the  core  operating  limit 
supervisory  system  (CCH.SS)  in  service 
and  the  COLS'S  out  of  service  (OOS).  (2) 
add  surveillances  to  monitor  departure 
from  nucleate  boiling  ratio  PN'BR)  and/ 
or  linear  heat  rate  (LHR)  every  15 
minutes  wdten  the  COLSS  is  OOS  and 
the  corresponding  parameter  is  not 
being  maintained  as  required,  (3) 
increase  the  ACTICWJ  time  from  1  hour 
to  4  hours  when  the  COLSS  is  OOS  and 
either  the  LHR  or  DNBR  margin  is  not 
being  maintained  within  the  required 
limits.  (4)  diange  the  power  reduction 
requirements  from  "HOT  STANDBY"  to 
"less  than  or  equal  to  20  percent  of 
Rated  Thermal  Power"  when  the  DNBR 
margin  and/or  the  LHR  limiting 
condition  for  operation  (LCO)  cannot  be 
met  within  the  aHowed  ACTION  time, 
and  (5)  revise  the  Bases  to  die  TS  to 
reflect  these  changes. 

Date  of  issuance:  October  27, 1994. 

Effective  date:  October  27, 1994. 

Amatdment  Nosj  113  and  102. 

Facility  Operating  License  Nos.  AffT"- 
10  and  NPF-IS:  The  amendmcBts 
revised  tbe  Tarhntcal  Specificatk»s. 


UMI 
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Date  of  initial  notice  in  Federal 
Rndster.  N4arch  3, 1993  (58  FR  12269). 

"nie  (Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  October  27, 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Locay  Public  Document  Room 
location:  Main  Library.  University  of 
California,  P.O.  Box  19557,  Irvine, 
California  92713. 

Tennessee  Valley  Authority 

Docket  Not.  50-327  and  50-328 

Sequoyah  Nuclear  Plant.  Units  1  and 
2,  Hamilton  County.  Tennessee. 

Date  of  application  for  amendments: 
May  18. 1994;  revised  September  9, 
1994  (TS  94-05). 

Brief  description  of  amendments:  The 
amendments  revise  the  action  statement 
to  provide  a  fixed  duration  that  the 
control  room  emergency  ventilation 
system  may  be  inoperable  due  to  actions 
taken  as  a  result  of  a  tornado  warning. 

Date  of  issuance:  October  17, 1994. 

Effective  date:  October  17, 1994. 

Amendment  Nos.:  187  and  179. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  22. 1994  (59  FR  32237). 

The  Commission's  related  evaluation 
of  the  amendments  are  contained  in  a 
Safety  Evaluation  dated  October  17, 
1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Teimessee  37402. 

Tennessee  Valley  Authority 

Docket  Nos.  50-327  and  50-328 

Sequoyah  Nuclear  Plant.  Units  1  and 
2.  Hamilton  County,  Tennessee. 

Date  of  application  for  amendments: 
August  19.  1994  (TS  93-09). 

Brief  description  of  amendments:  The 
amendments  delay  implementation  of 
Amendments  Nos.  182  and  174  from  the 
Unit  2  Cycle  6  refueling  outage  to  as 
soon  as  acceptable  plant  conditions  and 
modification  activities/procedures  are 
established  in  fiscal  year  1995. 

Date  of  issuance:  October  17, 1994. 

Effective  date:  October  17, 1994. 

Amendment  Nos.:  188  and  180. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPFt-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  September  14, 1994  (59  FR 
47182). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 


Safety  Evaluation  dated  October  17, 
1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library.  1101  Broad  Street,  Chattanooga. 
Teimessee  37402. 

Tennessee  Valley  Authority 
Docket  Nos.  50-327  and  50-328 

Sequoyah  Nuclear  Plant,  Units  1  and 
2.  Hamilton  County.  Tennessee. 

Date  of  application  for  amendments: 
September  8, 1994  (TS  94-14). 

Brief  description  of  amendments:  The 
amendments  incorporate  clarifications 
regarding  the  evaluation  of  steam 
generator  tube  defects  by  separating  the 
portion  of  the  steam  generator  tube 
starting  at  the  end  of  the  tube  up  to  the 
start  of  the  tube-to-tube  sheet  weld  from 
the  remainder  of  the  tube  for  the 
purposes  of  sample  selection  and  repair 
when  defects  are  found  in  this  section 
of  a  steam  generator  tube. 

Date  of  issuance:  October  20. 1994. 

Effective  date:  October  20, 1994. 

Amendment  Nos.:  189  and  181. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  September  19, 1994.  (S9  FR 
47962). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  20, 
1994. 

No  significant  hazards  consideration 
comments  received:  None. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Toledo  Edison  Company,  Centerior 
Service  Company,  and  The  Cleveland 
Electric  Illuminating  Company 

Dockat  No.  50-346 

Davis-Besse  Nuclear  Power  Station. 
Unit  No.  1,  Ottawa  County,  Ohio. 

Date  of  application  for  amendment: 
April  5.  1994. 

Brief  description  of  amendment:  The 
amendment  increases  the  surveillance 
test  interval  for  the  turbine-driven 
auxiliary  feedwater  pump  and  motor- 
driven  feedwater  pump  from  31  days  to 
92  days;  clarifies  a  requirement  for  a 
dedicated  individual  to  be  stationed  at 
manual  valves  during  surveillance 


testing  because  of  the  availability  of  the 
motor-driven  feedwater  system; 
addresses  miscellaneous  editorial 
corrections,  and  revises  TS  3/4.7.1.2  and 
TS  3/4.1.7  and  their  associated  bases. 

Date  of  issuance:  October  18, 1994. 

Effective  date:  October  18, 1994. 

Amendment  No.:  193. 

Facility  Operating  License  No.  NPF-3: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  25, 1994  (59  FR  27068). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  18. 
1994. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Toledo  Library, 
Documents  Department,  2801  Bancroft 
Avenue.  Toledo,  Ohio  43606. 

Union  Electric  Company 

Docket  No.  50-483 

Callaway  Plant,  Unit  1,  Callaway 
County,  Missouri. 

Date  of  application  for  amendment: 
February  10,  1994. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  Table  2.2-1,  "Reactor  Trip 
System  Instnunentation  Trip 
Setpoints,"  to  correct  Total  Allowance 
values.  The  associated  Bases  section 
clarifies  the  relationship  between  the 
power  supply  and  undervoltage  relays. 

Date  of  issuance:  October  27, 1994. 

Effective  date:  Date  of  issuance  to  be 
implemented  within  30  days. 

Amendment  No.:  93. 

Facility  Operating  License  No.  NPF- 
30.  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  30.  1994  (59  FR  14897). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  October  27. 
1994. 

No  Significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Callaway  County  Public 
Library.  710  Court  Street,  Fulton. 
Missouri  65251. 

Vermont  Yankee  Nuclear  PoHvr 
Corporation 

Docket  No.  50-271 

Vermont  yonicee  Nuclear  Power 
Station,  Vernon,  Vermont. 

Date  of  application  for  amendment: 
December  6, 1993. 

Brief  description  of  amendment:  The 
proposed  change  removes  the 
requirement  to  perform  jet  pump 


integritj  and  operdiility  sorveiUanoes 
in  tbs  idle  kxqp  dnnng  opentiaa  with 
ooe  iwrfmnlatiop  loop. 

Date  of  issuance:  October  26. 1994. 

Effective  date:  October  26, 1994. 

AmoHbanrnttNo.:  141. 

Facility  Operating  License  No.  DPR- 
28:  Amendmoat  revised  the  Tedmical 
Specifications. 

Date  of  initial  aotice  in  Federal 
Register  ]uiie  IB.  1994  (59  FR  29637). 

The  Commission's  related  evahution 
of  die  amendment  is  contained  in  a 
Safety  Evaliiation  dated  October  26. 
1994. 

No  significant  hazards  coDsideration 
comments  received:  No. 

Local  Pubtc  Document  iiooiD 
location:  Brooks  Memorial  Library.  224 
Main  Street,  Biattteboro.  Vermont 
05301. 

Virginia  Electric  and  Power  Ctanpany 
Docket  Nos.  50-280  and  SO-Z81 

Surry  Powa- Station,  Unit  Nos.  1  and 
2.  Suny  County.  Virginia. 

Date  of  application  for  amendments: 
October  19. 1983. 

Brief  deacription  of  amendaenis: 
These  wmendments  will  add  c^ieralMlity 
requirements,  action  statements,  and 
surveillanoe  reqidreoMmts  farthia 
reciroilation  spray  heat  exchanger 
service  water  outlet  radiation  monitors. 
Also,  surveillance  requframents  for 
several  post-acadent  instruments  are 
being  reinstated. 

Date  of  issuance:  October  27, 1994. 

B^Ktrv9  date:  October  27, 1994. 

Amenthnent  Nog.:  193  and  193. 

PiocilityOptraangUcen»eNos.a>B- 
32  and  DPR-37:  Amendmeots  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  December  22, 1993  (58  FR 
678641. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  EvaluatioB  dated  October  27. 
1994. 

No  significant  hazards  consideration 
conuneots  received:  No. 

Zoca/ Pti^c  Document  iiooni 
locatitm:  Swem  Library.  College  of 
William  and  Mary.  Wilhamsburg. 
Virginia  23185. 

Notice  oTIasoance  o^  Amendments  to 
Facility  Operating  Lkanses  and  Ffaaal 
Detemifnatlaa  of  No  Significant 
Hazards  CmuideratioB  and 
Oppoitnnity  for  a  Hearing  (Exigent 
Public  Announcement  or  Eniergency 
Circnmstances) 

During  the  period  since  puUicj^ion  of 
the  last  biwec^  notice,  the 
Commission  has  issued  the  iollowing 

determined  for  eadb  of  these 


amendments  that  the  ^iplicatkm  far  the 
amendment  complies  whh  the 
standards  and  requirements  of  die 
Atomic  Energy  Act  ol  1954,  as  asnended 
(the  Act),  and  the  Commission's  rules 
and  regulatioQs.  The  Conunissian  hjx 
made  apprc^uiate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  r^ulations  in  10  CFR  Chapto'I. 
which  are  set  forth  in  the  bcenae 
amendment 

Because  of  exigent  or  anergency 
circnmstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publidi, 
for  public  oranment  before  issuance,  its 
usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
DetenninaticHi,  and  0|^>ortunity  for  a 
Hearing. 

For  exigent  circumstances,  the 
Ccmimission  has  either  issued  a  Federal 
Register  notice  providing  o;^>orttinity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surTonnding  a  licensee's  fodhty 
of  the  Kcensee's  application  and  of  the 
Commission's  proposed  determination ' 
of  no  significant  hazards  considerstiott. 
The  Commission  has  provided  a 
reasonable  opportunity  for  the  public  to 
comment,  using  its  best  eflbrts  to  make 
available  to  the  ptddic  means  of 
communication  for  Ae  pubbc  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  Ucensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  urould  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  puMic 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  ntay  provide  an 
opportunity  for  public  comment  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amanHirp^nt 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  conipletioo  of  any 
lequired  hearing.  «dkeie  it  has 


determined  that  no  •ignifi<~ffnf  hazards 
consjderatkm  is  involved. 

The  rommifMUon  has  ^{died  the 
standards  erf  10  CFR  50.92  and  has  made 
a  final  determinatioa  that  the 
amendment  involves  no  Mgivifimt^t 
hazards  consideration.  The  bMis  lor  this 
determination  is  contained  in  the 
documeskts  related  to  this  action. 
Accwdingly.  the  amendmento  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categ(Hica]  exclusion  in  accordance 
vnth  10  OK  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  enviroaiaental 
impact  stMement  or  environmental 
assessment  need  be  prepared  for  these 
amendnwnts.  If  the  r^MmTrtiti^fTn  has 
prepared  an  environmental  assessment 
under  the  ^lecial  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  re^Mct  to  tfw 
action  see  (1)  the  ^>plication  for 
amendment.  (2)  the  amendment  to 
Facility  Oper^ing  License,  and  (3)  the 
Commission's  related  letter.  Saiiety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  availabfe  for  public  inspection 
at  the  Commission's  Pid>lic  E)ocument 
Room,  the  Gelman  RuilHing  2120  L 
Street,  NW..  Washington,  DC  20S55,  and 
at  the  local  public  document  room  for 
thepaiticular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  isstiance  of  the  amendment  By 
December  9, 1994,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
sub)ect  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  writtoi  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Pt^tlic  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washingtcm,  DC  20555  and  at  the  local 
public  document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  t<<»«igi>st<Ml  by  the 
Conwniision  oi  by  the  Chainnan  of  the 
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Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition:  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  bearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
bow  that  interest  may  be  a^ected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
efl^ect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petitipn  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  Hrst 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  p>etitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
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contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inclu(hng  the  opportunity  to 
present  evidence  and  cross-examine 
«vitnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  IX!  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  PubUc 
Document  Room,  the  Gebnan  Building. 
2120  L  Street.  NW..  Washington,  DC 
20555.  by  the  above  date.  Where 
petitions  are  filed  during  the  last  10 
days  of  the  notice  period,  it  is  requested 
that  the  petitioner  promptly  so  inform 
the  Commission  by  a  toll-firee  telephone 
call  to  Western  Union  at  l-{800)  24&- 
5100  (in  Missouri  l-{800)  342-6700). 
The  Western  Union  operator  should  be 
given  Datagram  Identification  Number 
N1023  and  the  following  message 
addressed  to  [Project  Director): 
petitioner's  name  and  telephone 
number,  date  petition  was  mailed,  plant 
name,  and  publication  date  and  page 
number  of  this  Federal  Register  notice. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Counsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555, 
and  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR  2.714(a)(1) 
(i)-(v)  and  2.714(d). 

VVjsconsj'n  Electric  Power  Company 

Docket  Nos.  50-266  and  50-301 

Point  Beach  Nuclear  Plant.  Unit  Nos. 
1  and  2,  Town  of  Two  Creeks, 
Manitowoc  County,  Wisconsin. 

Date  of  application  for  amendments: 
October  20.  1994. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  Section*15.3.1.G, 
"Operational  Limitations,"  to  reduce  the 


reactor  coolant  system  raw  measured 
total  flow  rate  and  operating  pressure, 
modify  TS  Section  15.2.3.1.B  to  increase 
the  required  reduction  in  the  delta-T 
trip  setpoint,  and  modify  TS  Figure 
15.2.1-1  to  reflect  new  reactor  core 
safety  limits,  all  for  Unit  2  only.  The 
applicable  bases  are  also  revised. 

Date  of  issuance:  October  28, 1994. 

Effective  date:  October  28, 1994. 

Amendment  Nos.:  156  and  160. 

Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27.  Amendments  revised 
the  Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendments,  finding  of 
emergency  circumstances,  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  October  28, 1994. 

Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street,  Two  Rivera.  Wisconsin 
54241. 

Attorney  for  licensee:  Ernest  L.  Blake. 
Jr.,  Shaw,  Pittman,  Potts  &  Trowbridge, 
2300  N  Street.  N.W..  Washington,  DC. 
20037. 

Acting  NRC  Project  Director:  Cynthia 
A.  Carpenter. 

Dated  at  Rockville.  Maryland,  this  2nd  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Elinor  G.  Adensam, 

Acting  Director.  Division  of  Reactor  Projects — 
ni/IV,  Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-27613  Filed  11-8-94;  8:45  am) 
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[Docket  Not.  50-361  and  Sfr-M2] 

Southern  Califomla  Edison  Co.,  et  al.; 
San  Onofre  Nuclear  Qenerating  Station 
Receipt  of  Petition  For  Director's 
Decialon  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  Petition 
dated  September  19, 1994,  Mr.  Richard 
M.  Dean  requested  that  the  Nuclear 
Regulatory  Commission  (NRC)  take 
action  with  regard  to  San  Onofie 
Nuclear  Generating  Station  (SONGS). 
Petitioner  requests  that  the  NRC  use  its 
ownvpower  to  "shut-down"  the 
operation  of  the  SONGS  facility  based 
upon  gross  negligence  by  Southern 
California  Edison  in  not  having  an 
"escape  plan." 

Petitioner  asserts  as  a  basis  for  this  ° 
request  that  although  originally 
Southern  California  Edison  had  a  plan 
to  evacuate  the  city  residents  of  San 
Clemente  in  the  event  of  an  emergency 
at  the  SONGS  facility,  there  is  now  no 
emergency  plan.  In  addition,  the 


Petitioner  also  asserts  that  since  last 
winter,  a  very  large  landslide 
permanently  closed  the  Pacific  Coast 
Highway  at  the  Dana  Point/San 
Clemente  border,  and  since  this 
highway  was  one  of  two  exit  routes  out 
of  the  area,  Southern  California  Edison 
now  requests  that,  in  the  event  of  a 
nuclear  emergency,  all  San  Clemente 
residents  shoidd  stay  home. 

The  Petition  has  biaen  referred  to  the 
Office  of  Nuclear  Reactor  Regulation 
pursuant  to  10  CFR  2.206.  As  provided 
by  Section  2.206,  appropriate  action 
will  be  taken  with  regard  to  the  specific 
issues  raised  by  the  Petition  in  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Dociunent  Room  at  2120  L  Street,  NW., 
Washington,  DC  20555-0001  and  local 
public  document  room  at  the  California 
Poljrtechnic  State  Univeraity,  Robert  E. 
Kennedy  Library,  Government 
Dociunents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Dated  at  Rockville,  Maryland  this  28th  day 
of  October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
William  T.  Russell. 

Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  94-27739  Filed  11-8-94;  8:45  am) 
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Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  planned  for  its  Regulatory 
Guide  Series.  This  series  has  been 
developed  to  describe  and  make 
available  to  the  pubUc  such  information 
as  methods  acceptable  to  the  NRC  staff 
for  implementing  specific  parts  of  the 
Commission's  regulations,  techniques 
used  by  the  staff  in  evaluating  specific 
problems  or  postulated  accidents,  and 
data  needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

The  draft  guide  is  temporarily 
identified  as  IXJ-1027,  "Format  and 
Content  of  Application  for  Approval  for 
Thermal  Annealing  of  Reactor  Pressure 
Vessels,"  and  is  intended  for  Division  1, 
"Power  Reactore."  DG-1027  is  being 
developed  to  describe  a  format  and 
content  acceptable  to  the  NRC  staff  or 
the  application  to  perform  a  thermal 
annealing  of  a  reactor  vessel.  This  guide 
also  would  describe  acceptance  criteria 
that  the  NRC  staff  would  use  in 
evaluating  the  applications  to  ensure 
that  the  annealing  conditions  imposed 
on  the  reactor  and  other  equipment, 
components,  and  structures  do  not 


degrade  the  original  design  of  the 
system. 

This  draft  guide  is  being  issued  to 
involve  the  pubUc  in  the  early  stages  of 
the  development  of  a  regulatory  position 
in  this  area.  The  draft  guide  has  not 
received  complete  staff  review  and  does 
not  represent  an  official  NRC  staff 
position. 

Public  comments  are  being  solicited 
on  the  guide.  Comments  should  be 
accompanied  by  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  Review  and  Directives  Branch, 
Division  of  Freedom  of  Information  and 
Publications  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  2120  L  Street  NW.,  Washington, 
DC.  Comments  will  be  most  helpful  if 
received  by  January  3, 1995. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  pubhshed  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street  NW., 
Washington,  DC.  Requests  for  single 
copies  of  draft  guides  (which  may  be 
reproduced)  or  for  placement  on  an 
automatic  distribution  list  for  single 
copies  of  future  draft  guides  in  specific 
divisions  should  be  made  in  writing  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Attention:  Distribution  and  Mail 
Services  Section.  Telephone  requests 
cannot  be  accommodated.  Regulatory 
guides  are  not  copyrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

[5  U.S.C.  552(a)l 
Dated  at  Rockville,  Maryland,  this  25lh  day 


of  October,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  C  Shao, 

Director,  Division  of  Engineering.  Office  of 
Nuclear  Regulatory  Research. 
(FR  Doc.  94-27736  Filed  11-8-94;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C  Chapter  35),  the  Railroad 
Retirement  Board  has  sulnnitted  the 
following  proposal(s)  for  the  collection 


of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Statement  of 
Claimant  or  Other  Person 

(2)  Fonn[s)  submitted:  G-93 

(3)  OMB  Number:  3220-0183 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently 
approved  collection  without  any 
change  in  the  substance  or  in  the 
method  of  collection 

(6)  Frequency  of  response:  On  occasion 

(7)  Respondents:  Individuals  or 
households,  business  or  other  for- 
profit 

(8)  Estimated  annua]  number  of 
respondents:  900 

(9)  rota7  annual  responses:  900 

(10)  Average  time  per  response:  0.25000 
houra 

(11)  Total  annual  reporting  hours:  225 

(12)  Collection  description:  Under 
Section  2  of  the  Railroad  Retirement 
and  the  Railroad  Unemployment 
Insurance  Acts.  i>ertinent  information 
and  proofs  must  be  submitted  by  an 
applicant  so  that  the  Railroad 
Retirement  Board  can  determine  his 
or  her  entitlement  to  benefits.  The 
collection  obtains  information 
supplementing  or  changing 
information  previously  provided  by 
an  applicant. 

Additional  Information  or  Comments 

Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.'the  agency  clearance  officer 
(312-751-4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  3002,  New  Executive 
Office  Building,  Washington,  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  94-27689  Filed  11-8-94;  8:45  ami 
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SECURITIES  AND  EXCHANGE 


Issuer  Delisting:  Notice  of  Applicstlon 
to  Withdraw  From  UsUng  and 
Registration:  (TSX  Corporation, 
Common  Stock.  $0.01  Par  Vahie)  Hie 
No.  1-11814 

November  3. 1994. 

TSX  Corporation  ("Compahy")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Boston  Stock  Exchanse.  Inc.  ("BSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
Security  has  been  listed  for  trading  on 
the  American  Stock  Exchange.  Inc. 
("Amex")  since  April  29, 1993.  and  has 
been  listed  for  trading  on  the  BSE  since 
May  3, 1993.  The  Company  believes  that 
the  cost  of  maintaining  a  listing  on  the 
BSE.  in  addition  to  the  listing  on  the 
Amex.  exceeds  the  benefits  gained 
thereby. 

Any  interested  person  may.  on  or 
before  November  25, 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549. 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  impoted  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marlwt  Regulation,  pursuant  to  delegated 
authority. 

loMihaaG.Kalx. 

SocfvSBjr. 

|FR  Doc  94-27693  Filed  ll-«-94:  8:45  am) 
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issuer  Delisting;  Notice  of  Application 
to  Withdraw  From  Listing  and 
Registration;  (Weatt>errord 
IntefTiational  Incorporated,  Common 
Stock.  $0.10  Par  Value)  File  No.  1-7867 

November  3. 1994. 

Weatherford  International 
Incorporated  ("Company")  has  filed  an 


application  with  the  Securities  and 
Exchange  Commission  ("CommissioD"). 
pursuant  to  Sactioo  12(d)  of  the 
Securities  Kxrhaiy  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  vrithdraw  the  above 
specified  security  ("Security")  from 
listing  aad  registiatioa  on  the  American 
Stock  Exchange,  Inc.  ("Amex"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  in 
addition  to  being  listed  on  the  Amex, 
the  Security  is  listed  on  the  New  York 
Stock  Exchange.  Inc.  ("NYSE").  The 
Security  commenced  trading  on  the 
NYSE  at  the  opening  of  business  on 
October  19.  1994  and  concurrently 
therewith  the  Security  was  suspended 
from  trading  on  the  Amex. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  costs  and  expenses  attendant  on 
maintaining  the  dual  listing  of  its 
securities  on  the  NYSE  and  on  the 
Amex.  The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  the  Security  and  believes  that  dual 
listing  would  fragment  the  market  for 
the  Semrity. 

Any  interested  person  may,  on  or 
before  November  24.  1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington.  D.C  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
bearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Marlwt  Regulation,  pursuant  to  delegated 
authority. 
JsMlkaB  G.  Katz. 
Secntary. 

(FR  Doc  94-27e94  Filed  11-8-94;  8:45  am] 
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Issuer  Delisting;  Notice  of  AppUcstton 
to  Withdraw  From  Listing  and 
Registration:  (Action  Psrlormance 
Companies,  Inc.,  Common  Stock.  $0.01 
Par  Value  and  Warrants  Expiring  April 
27, 1998)  File  No.  1-1 1866 

November  3. 1994. 

Action  PerfcHinance  Companies.  Inc. 
("Company")  has  filed  an  application 


with  the  Securities  and  Exchange 
Coimnission  ("Conunission"),  pursuant 
to  Section  12(d)  of  the  Secnuities 
Exchange  Act  of  1934  ("Act")  and  Rule 
12d2-2(d)  promulgBted  thereunder,  to 
withdraw  the  above  specified  securities 
("Securities")  frtan  listing  and 
registration  on  the  Pacific  Stock 
Exchange,  Inc.  ("PSE"). 

The  reasons  alleged  in  the  application 
for  withdrawing  the  Securities  frt>m 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the 
Securities  have  been  listed  and  traded 
on  both  the  Exchange  and  the  NASDAQ 
National  Market  System  (NASDAQ/ 
NMS)  since  the  Company's  April  1993 
initial  public  offering  of  the  Securities. 
Since  April.  1993,  the  primary  trading 
market  for  the  Securities  has  developed 
on  the  NASDAQ/NMS.  As  a  resuh.  the 
officers  and  directors  of  the  Cum^^any 
have  determined  that  there  is  not 
sufficient  trading  volume  on  the 
Exchange  to  warrant  the  expenses 
involved  with  continued  listing  on  both 
the  Exchange  and  NASDAQ/NMS.  The 
Company  also  find  that  multiple  listing 
results  in  an  uimecessarily  burdensome 
duplication  of  filing  documents  with 
both  the  Exchange  and  NASDAQ 
whenever  the  Company  makes  any 
filing  with  the  Commission. 

Any  interested  person  may,  on  or 
before  November  25. 1994  submit  by 
letter  to  the  Secretary  of  the  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  N.W..  Washington,  D.C.  20549, 
facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the 
exchanges  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
lonatfaan  G.  Katz, 
Secntary. 
[FR  Doc.  94-27695  Filed  11-8-94: 8:45  am) 


[investment  Company  Act  Rel.  No.  20681; 
812-8942] 

The  Woodward  Funds;  Notice  of 
Application 

November  2. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 


ACTION:  Notice  of  application  for 
exemption  imder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPLICANT:  The  Woodward  Funds  (the 
"Trust"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  for  an  exemption 
from  sections  13(a)(2),  13(a)(3),  17(a)(1), 
18(f)(1),  22(f).  and  22(g)  of  the  Act  and 
rule  2a-7  thereunder  and  under  section 
17(d)  of  the  Act  and  rule  17d-l 
thereimder  permitting  certain  joint 
transactions. 

SUMMARY  OF  APPLICATION:  AppUcant 
requests  an  order  to  permit  it  to  offer 
new  account  allocation  options  under 
its  deferred  compensation  plan  for  its 
trustees. 

FIUNG  date:  The  application  was  filed 
on  April  14, 1994  and  amended  on  July 
25. 1994  and  October  14. 1994. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  28, 1994,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  such  notification 
by  writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street  NW.,  Washington,  DC  20549. 
Applicant,  c/o  NBD  Bank.  N.A.,  P.O. 
Box  7058.  Troy.  Michigan  48007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fran  PoUack-Matz,  Senior  Attorney, 
(202)  942-0570,  or  Robert  A.  Robertson, 
Branch  Chief,  (202)  942-0564  (Division 
of  Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
organized  as  a  Massachusetts  business 
trust  that  currently  offers  eighteen 
investment  portfolio  series.  NBD  Bank, 
N.A.,  a  national  banking  association, 
serves  as  investment  adviser,  transfer 
agent  and  custodian  for  each  of  the 
Trust's  series. 


2.  The  Trust  has  seven  trustees,  a 
majority  of  whom  are  not  "interested 
persons"  of  the  Trust  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 
Each  of  the  trustees,  including  the 
interested  trustees,  currently  receives  an 
annual  fee  of  $6,000  plus  an  additional 
$1,000  for  each  board  meeting  attended. 
The  amounts  paid  to  the  trustees  are 
expected  to  continue  to  be  insignificant 
in  comparison  to  the  total  net  assets  of 
the  Trust.  Liability  for  payment  of  the 
trustee's  fees  is  allocated  equally  among 
each  of  the  Trust's  series. 

3.  Under  the  Deferred  Compensation 
Plan  (the  "Plan")  now  in  effect,  a  trustee 
may  defer  all  or  a  portion  of  the  trustee's 
fees  until  a  specified  later  date.  All 
deferred  amounts  are  credited  with 
interest  at  the  end  of  each  month  at  the 
"average  rate"  earned  on  90-day  United 
States  Treasury  Bills.  > 

4.  Under  the  proposed  Plan,  the 
trustees  could  allocate  their  deferred 
trustee's  fees  among  all  or  some  of  the 
Trust's  series,  including  any  series 
created  in  the  future,  pursuant  to  a 
deferred  compensation  agreement  (the 
"Agreement")  executed  by  the  trustee. 
Under  the  Agreement,  the  trustees  may 
elect  to  defer  receipt  of  their  fees,  to 
defer  payment  of  income  taxes  on  such 
fees,  or  for  other  reasons.  Shares  of  the 
series  selected  by  a  trustee  are 
hereinafter  called  "Underlying 
Securities." 

5.  Under  each  Agreement,  deferred 
trustee's  fees  payable  by  the  Trust  are 
credited  to  an  accoimt  on  the  books  of 
the  Trust  at  the  time  the  trustee's  fees 
would  otherwise  have  been  payable.  A 
trustee's  account  will  be  credited  or 
charged  with  book  adjustments 
representing  interest,  dividends,  and 
other  earnings,  gains,  and  losses  that  ~ 
would  have  been  realized  if  an  amount 
equal  to  the  account  balance  had  been 
invested  in  accordance  with  the 
trustee's  instructions.  The  value  of  a 
trustee's  accoimt  on  any  day  will  be 
equal  to  the  value  it  would  have  had,  if 
the  deferred  fees  credited  to  it  had 
actually  been  invested,  and  all 
dividends  and  distributions  reinvested, 
in  the  Underlying  Secvuities  as  of  the 
date  the  fees,  dividends  and 
distributions  were  credited. 

6.  The  Trust's  obligation  to  make 
payments  of  amounts  accrued  in  the 
trustee's  account  will  be  a  general 


'  The  SEC's  Division  of  Investment  Management 
has  stated  that  it  would  not  recommend  that  the 
Commission  take  any  enforcement  action  under  the 
Act  if  registered  investment  companies  establish 
deferred  compensations  plans  where  the  rate  of 
return  on  the  deferred  compensation  is  l>ased  on  the 
return  on  U.S.  Treasury  Bills.  See,  e.g..  The  North 
Carolina  Management  Trust  (pub.  avail.  Jan.  23, 
1992). 


imsecured  obligation  payable  solely 
from  the  Trust's  general  assets  and 
property.  As  a  matter  of  prudent  risk 
management,  the  Trust  intends,  and 
with  respect  to  each  of  the  money 
market  series  of  the  Trust  that  values  its 
assets  using  the  amortized  cost  method, 
undertakes  to  set  aside  amounts  to  cover 
its  obligations  under  the  proposed  Plan 
by  purchasing  and  maintaining  the 
Underlying  Securities  selected  by  the 
trustees.  The  Trust  is  under  no 
obligation  to  purchase,  hold,  or  dispose 
of  any  investment,  and  if  the  Trust 
chooses  to  purchase  investments  to 
cover  its  obligations  imder  the  Plan,  any 
and  all  such  investments  will  remain 
part  of  the  general  assets  and  property 
of  the  Trust. 

7.  At  the  option  of  the  trustees, 
deferred  payments  of  fees  may  be  made 
either  in  a  lump  sum  or  as  annual 
payments  over  a  period  of  2-15  years. 
A  trustee's  election  regarding  the  time 
and  manner  of  distributions  must  be 
made  when  an  Agreement  is  executed 
and  may  not  be  changed  with  respect  to 
any  year  covered  by  that  Agreement.  If 
the  services  of  a  trustee  are  terminated, 
commencement  of  his/her  annual 
payments  may  be  triggered  by  the 
provisions  of  his/her  Agreement,  but  the 
Trust  does  not  have  the  right  under  the 
Plan  to  accelerate  payment  of  deferred 
trustees  fees  into  an  immediate  lump- 
sum distribution  payable  upon  the 
trustee's  termination.  The  trustee's 
benefits  are  not  transferable  or 
assignable  except  in  the  event  of  death. 

8.  The  amounts  paid  to  the  trustees 
under  the  Plan  are  expected  to  be 
insignificant  in  comparison  to  the  total 
net  assets  of  the  Trust.  In  addition,  the 
proposed  Plan  vdll  not  obligate  the 
Trust  to  retain  a  trustee  in  such 
capacity,  nor  will  it  obligate  the  Trust  to 
pay  any,  or  any  particular  level  of. 
trustee's  fees  to  any  trustee. 

Applicant's  Legal  Analysis 

1.  In  connection  with  the  adoption 
and  implementation  of  the  Plan, 
applicant  requests  an  order  under 
section  6(c)  of  the  Act  exempting  the 
Trust  bom  sections  13(a)(2),  13(a)(3), 
17(a)(1).  18(f)(1),  22(f),  and  22(g)  of  the 
Act  and  rule  2a-7  thereunder  and  under 
section  17(d)  of  the  Act  and  rule  I7d- 
1  thereunder  to  permit  certain  joint 
transactions.  The  order  would  permit 
the  Trust  to  enter  into  deferred  fee 
arrangements  with  certain  of  its  trustees, 
and  to  effect  transactions  incident  to 
those  arrangements.  Section  6(c) 
authorizes  the  SEC  to  exempt  any 
person,  security,  or  transaction  from  any 
provision  of  the  Act  if  such  exemption 
is  necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
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protectkm  of  investors  and  the  purposes 
fairly  intended  by  the  pobcy  and 
provisions  of  the  Act. 

Apphcant  beUeves  that  its  proposal 
meets  the  section  6(c)  standards. 

2.  Section  18(f)(1)  prohibits  a 
registered  open-end  investment 
company  from  issuing  senior  securities, 
except  in  connection  with  a  bank 
borrowing.  Section  13(a)(2)  requires 
each  registered  investment  company  to 
obtain  authorization  by  a  vote  of  a 
majority  of  its  outstanding  voting 
securities  before  issuing  any  senior 
securities  not  contemplated  by  the 
recitals  of  policy  contained  in  its 
registration  statement. 

3.  Applicant  contends  that  the  Plan 
does  not  possess  any  of  the 
characteristics  of  senior  securities  that 
led  Coogiees  to  enact  sections  18(f)(1) 
and  13(a)(2).  The  Trust  will  not  be 
borrowing  from  its  trustees  in  the  sense 
that  concerned  Congress.  All  liabilities 
created  by  accruals  under  the  Plan 
would  be  offset  by  essentially  equal 
amounts  of  assets  of  the  Trust  that 
would  not  otherwise  exist  if  the  fees 
were  paid  on  a  current  basis.  The  Plan 
would  not  induce  speculative 
investments  by  the  Trust  or  provide 
opportunity  fur  manipulative  allocation 
of  the  Trust's  expenses  and  profits  of 
any  series:  control  of  each  Trust  will  not 
be  affected:  and  the  Plan  will  not 
confuse  stockholders  or  convey  a  false 
impression  of  safety. 

4.  Section  13(a)(3)  provides  that  no 
registered  Investment  company  shall, 
unless  authorized  by  the  vote  of  a 
majority  of  its  outstanding  voting 
securities,  deviate  from  any  investment 
policy  that  is  changeable  only  if 
authorized  by  shareholder  vote.  Three  of 
the  series  have  limitations  on  their 
ability  to  purchase  securities  issued  by 
other  investment  companies.  Applicant 
believes  it  is  appropriate  to  exempt 
these  three  series  from  section  13(a)(3) 
to  allow  them  to  invest  in  affiliated 
investment  companies  without  a 
shareholder  vote.  The  value  of  the 
Underlying  Securities  will  be  de 
minimis  compared  to  the  total  net  assets 
of  the  respective  series  and  will  at  all 
times  eqiial  the  value  of  such  series' 
obligation  to  pay  deferred  fees.  Changes 
in  the  value  of  the  Underlying  Securities 
tvill  not  affect  the  value  of  shareholders'  • 
investments.  Thus,  permitting  the  series 
to  invest  in  Underlying  Securities 
without  obtaining  the  shareholder 
approval  required  by  section  13(a)(3) 
would  result  in  no  harm  to 
shareholders. 

5.  Section  17(aKl)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  any  afBliated 
person  of  such  person.  frt)m  selling  any 


security  to  sw^  registered  investment 
company.  Applicant  submits  that  the 
sale  of  securities  issued  by  the  Trust's 
series  under  the  Plan  does  not  implicate 
Congress'  concerns  in  enacting  section 
17,  but  merely  facilitates  the  matching 
of  the  Trust's  liability  (and  each  series' 
derivative  liability)  for  the  deferred 
trustee's  fees  with  the  sectirities  that 
determine  the  amoimt  of  that  liability 
(and  such  derivative  ability). 

6.  Section  17(d)  and  rule  17d-l 
thereimder  prohibit  an  affiliated  person 
of  a  registered  investment  company, 
acting  as  principal,  from  participating 
in,  or  effecting  any  transactions  in 
connection  writh,  any  joint  enterprise  or 
other  joint  arrangement  or  profit-sharing 
plan  in  which  such  registered  company 
is  a  participant,  without  prior  receipt  of 
an  order  of  the  SEC.  The  effect  of  the 
Plan  is  to  defer  the  payment  of  fees  that 
the  Trust  otherwise  would  be  obligated 
to  pay  on  a  current  basis  as  services  are 
performed  by  the  trustees.  Liabilities 
created  by  the  accruals  under  the 
agreement  vAll  be  offset  by  essentially 
equal  amounts  of  assets  consisting  of 
Trust  shares. 

7.  Section  22(f)  prohibits  undisclosed 
restrictions  on  transferability  or 
negotiability  of  redeemable  securities 
issued  by  open-end  investment 
companies.  The  restrictions  under  the 
Plan  are  clearly  set  forth  in  the  Plan  and 
do  not  adversely  affect  the  interests  of 
the  trustees  or  of  any  Trust 
shareholders. 

8.  Section  22(g)  generally  prohibits  an 
open-end  investment  company  from 
issuing  any  of  its  securities  for  services 
or  for  property  other  than  cash  or 
securities.  The  Plan  provides  for 
deferred  payment  of  fees  and  thus,  the 
Agreement  should  not  be  viewed  as 
being  issued  in  return  for  services,  but 
in  return  for  the  Trust  not  being 
required  to  pay  such  fees  on  a  current 
basis. 

9.  Rule  2a-7  requires  a  registered, 
investment  company  to  limit  its 
portfolio  to  securities  meeting  certain  ' 
standards  of  maturity,  quaUty,  and 
diversification.  The  rule  also  contains  a 
number  of  conditions  designed  to 
reduce  the  likelihood  that  the  net  asset 
value  of  a  money  market  fund  as 
determined  by  the  amortized  cost 
method  will  deviate  materially  from  its 
net  asset  value  as  determined  by  the 
mark-to-market  method.  Any  money 
market  series  that  values  its  assets  using 
the  amortized  cost  method  will  buy  and 
hold  Underlying  Securities  to  achieve 
an  exact  match  between  such  series' 
liability  to  pay  deferred  fees  and  the 
assets  that  Uabihty.  This  would  ensure 
that  the  deferred  fee  arrangements  will 


not  affect  the  net  asset  value  of  the 
money  market  series. 

Applicant's  Conditimis 

1 .  With  respect  to  the  requested  relief 
from  rule  2a-7.  for  any  money  market 
series  that  values  its  assets  using  the 
amortized  cost  method,  the  Trust  will 
(a)  buy  and  hold  the  securities  that 
determine  performance  of  the  deferred 
compensation  plan  to  achieve  an  exact 
match  between  such  series*  liability  to 
pay  deferred  fees  and  the  assets  that 
offset  that  liability  and  (b)  allocate  such 
securities  to  each  money  market  series. 

2.  If  the  Trust  purchases  Underlying 
Securities  issued  by  an  affiliated  series, 
the  Trust  will  vote  such  shares  in 
proportion  to  the  votes  of  all  other 
holders  of  shares  of  such  affiliated 
series. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  dalegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  94-27696  Filed  11-6-94:  8:45  am] 
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pnvestment  Company  Act  Release  No. 
20685;  81 1-378()] 

PMC  Capital,  Inc.;  Notice  of  Proposed 
Deregistration 

November  3. 1994. 

AGENCY:  Securities  and  Exchange 

Commission  ( "SEC"). 

ACTION:  Notice  of  proposed 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

RELEVANT  ACT  SECTIONS:  Sections  8(f) 
and  54(a). 

SUMMARY  OF  NOTICC:  The  SEC  proposes 
to  declare  by  order  on  its  own  motion 
that  PMC  Capital,  Inc.  ("PMC")  ceased 
to  be  an  investment  company  when  it 
elected  on  June  7, 1994  to  be  regulated 
as  a  business  development  company 
("BDC")  pursuant  to  section  54(a)  of  the 
Act. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  of  deregistration  will  be  issued 
unless  the  SEC  orders  a  bearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  28,  1994.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC.  450  Fifth 
Street,  N.W.,  Washii^on,  DC.  20549. 
FOR  FURTHER  WFORMATION  CONTACT: 
Marianne  H.  Khawly,  Law  Clerk,  at 


(202)  942-0562.  or  Q  David  Messman. 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

Stateoaent  of  Facts 

1.  PMC  is  a  registered,  closed-end, 
diversified,  management  investment 
company.  On  June  24, 1993.  PMC  filed 
a  Notification  of  Registration  on  form 
N-8A  pursuant  to  section  8(a)  of  the  Act 
and  a  registration  statement  on  formY^ 
1 A  under  section  8(b)  of  the  Act.  On 
Jime  28, 1963,  PMC  filed  a  registration 
statement  under  the  Securities  Act  of 
1933.  The  registration  statement  became 
effective  on  November  23. 1993. 

2.  PMC  is  organized  as  a  corporation 
under  the  laws  of  the  state  of  Florida 
and  has  its  principal  place  of  business 
in  the  state  of  Texas. 

3.  Section  54(a)  of  the  Act  provides 
that  any  company  that  satisfies  the 
definition  of  a  BDC  imder  section 
2(a)(48)(A)  and  (B)  may  elect  to  be 
subject  to  the  provisions  of  sections  55 
through  65  and  be  regulated  as  a  BDC 
by  filing  with  the  SEC  a  notification  of 
such  election,  if  such  company:  (i)  has 
a  class  of  its  equity  securities  registered 
imder  section  12  of  the  Securities 
Exdiange  Act  of  1934  (the  "'Exchange 
Act");  or  (i)  has  filed  a  registration 
statement  piusuant  to  section  12  of  the 
Exchange  Act  for  a  class  of  its  equity 
securities. 

4.  On  June  7. 1994.  PMC  elected  BDC 
status  by  filing  a  form  N-54A. 

5.  Section  8(f)  of  the  Act  permits  the 
SEC  to  deregister  a  registered 
investment  company  on  its  own  motion 
if  it  finds  that  the  company  has  ceased 
to  be  an  investment  company. 

6.  Section  8  of  the  Act,  requiring 
registration  of  investment  companies, 
does  not  apply  to  BDCs.  After  an 
existing  registered  investment  company 
has  filed  an  election  to  be  regulated  as 

a  BDC.  the  SEC  on  its  own  motion  will 
declare  by  order  under  section  8(f)  that 
the  company's  registration  under  the 
Act  has  ceased  to  be  in  effect.  Such  an 
order  will  be  made  effective 
retroactively,  as  of  the  time  the  SEC 
received  the  company's  election.' 

7.  TTie  SEC  finds  that  PMC  ceased  to 
be  a  registered  investment  company  on 
Jime  7, 1994. 

For  the  SEC,  by  tbe  Division  of  Investment 
Management,  under  delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc  94-27755  Filed  11-6-94;  8:45  am) 
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(inwestinsnt  Company  Act  Ralaase  No 
20680;  811-M31 

Jupiter  National,  Inc.;  Notice  of 
Proposed  Deregistration 

November  2, 1994. 

AQBICV:  Securities  and  Exchange 

Commission  ("SEC'). 

ACTION:  Notice  of  Proposed 
Deregistrati(Hi  tmder  the  Investment 
Company  Act  of  1940  (the  "Act"). 

RELEVANT  ACT  SECTIONS:  Secti(His  8(Q 
and  54(a). 

SUMMARY  OF  NOTICE:  The  SEC  proposes 
to  declare  by  order  on  its  own  motion 
that  Jupiter  National,  Inc.  ("Jupiter") 
ceased  to  be  an  investment  company 
when  it  elected  on  F^ruary  6. 1987  to 
be  regulated  as  a  business  development 
company  ("BDC")  pursuant  to  section 
54(a)  of  the  Act. 

HEARING  OR  NOTIFICATKM  OF  HEARING:  An 
order  of  deregistration  will  be  issued 
unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary.  Hearing  requests  shotdd  be 
received  by  the  SEC  by  5:30  p.m.  on 
November  28. 1994.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W..  Washington.  D.C.  20549. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Marianne  H.  Khawly,  Law  Clerk,  at 
(202)  942-0562.  or  C.  David  Messman, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

Statement  of  Facts 

1.  Jupiter  is  a  registered,  closed-end, 
non-diversified,  management 
investment  company.  On  September  2, 
1959.  Jupiter  filed  a  Notification  of 
Registration  on  form  N-8A  pursuant  to 
section  8(a)  of  the  Act  and  a  registration 
statement  on  form  N-lA  under  section 
8(b)  of  the  Act.  On  December  20, 1968, 
Jupiter  filed  a  registration  statement 
under  the  Securities  Act  of  1933.  The 
registration  statement  became  effective 
on  February  14, 1969. 

2.  Jupiter  is  organized  as  a  corporation 
under  the  laws  of  the  state  of  Delaware 
and  has  its  principal  place  of  business 
in  the  District  of  Columbia. 

3.  Section  54(a)  of  the  Act  provides 
that  any  company  that  satisfies  the 
definition  of  a  BDC  under  section 
2(a)(48)(A)  and  (B)  may  elect  to  be 

subject  to  the  provisions  of  section  55 
through  65  and  be  regulated  as  a  BDC 


by  filing  with  the  SEC  a  notification  of 
such  election,  if  such  company:  (i)  has 
a  class  of  its  eqidty  securities  registered 
imder  section  12  of  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act");  or  (ii)  has  filed  a  registration 
statement  pursuant  to  section  12  of  the 
Exchange  Act  for  a  class  of  its  equity 
securities. 

4.  Chi  October  9, 1981.  Jupiter  elected 
BDC  status  by  filing  a  fcmn  N-54A.  On 
December  23. 1983.  Jupiter  withdrew  its 
election  of  BDC  status  by  filing  a  form 
N-54C.  On  February  6. 1987  Jupiter 
again  elected  BE)C  status  and  filed  a 
form  N-54A.* 

5.  Section  8(f)  of  the  Act  permits  the 
SEC  to  deregister  a  registered 
investment  company  on  its  own  motion 
if  it  finds  that  the  company  has  ceased 
to  be  an  investment  company. 

6.  Section  8  of  the  Act,  requiring 
registration  of  investment  companies, 
does  not  apply  to  BDCs.  After  an 
existing  registered  investment  company 
has  filed  an  electicm  to  be  regulated  as 

a  BDC,  the  SEC  on  its  own  motion  will 
declare  by  order  under  section  8(f)  that 
the  company's  registration  under  the 
Act  has  ceased  to  be  in  effect  Such  an 
order  will  be  made  effective 
retroactively,  as  of  the  time  the  SEC 
received  the  company's  election.' 

7.  The  SEC  finds  that  Jupiter  ceased 
to  be  a  registered  investment  company 
on  February  6. 1987. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delisted  autborily. 
Jonathan  G.  Katz, 
Secretory. 

[FR  Doc.  94-27699  Filed  11-8-94;  845  amj 
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[RsL  No.,34-34928:  File  Na  SR-NASO-94- 
4«! 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Approving 
Proposed  Rule  Change  Amending 
Certain  Current  Terms  and  Adopting 
Hem  Terms  Relating  to  the  NASDAQ 
System  That  Are  Used  In  Schedule  D 
to  the  NASO  By-Laws  and  Other  Parts 
of  the  NASO's  Rules  and  Regulations 
That  Are  Contained  in  the  NASD 
Manual 

November  2, 1994. 

On  September  20, 1994,  the  National 
Association  of  Securities  Dealers,  Inc. 


'  On  January  7, 1988,  due  to  a  reorganization  froro 
tlie  District  of  Columbia  to  Delawara,  Jupiter  Hied 
a  form  N-S4C  to  withdraw  its  election  of  BDC  suttat 
as  a  District  of  Columbia  corporstioo  and 
simuhaoeously  filed  a  form  N-54A  to  elect  BDC 
status  as  a  Delaware  corporstioo. 

2  Investment  Company  Act  Release  Na  11703 
(Mar.  28, 1981). 
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("NASD"  or  "Association")  filed  with 
the  Secxirities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  proposed  rule  change  ^  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") »  and  Rule 
19b-4  thereunder.  3  The  NASD  proposes 
to  amend  certain  currant  terms  and 
adopt  new  terms  related  to  the 
NASDAQ  System  that  more 
appropriately  describe  the  current 
technological  facilities  and  services 
provided  by  this  seciihties  market 
throughout  Schedule  D  to  the  NASD  By- 
Laws  ("Schedule  D")  and  other  parts  of 
the  NASD's  rules  and  regulations  in  the 
NASD  Manual. 

Under  the  proposal,  new 
nomenclature  will  be  utilized  and 
defined.  For  example,  "The  Nasdaq 
Stock  Market"  will  replace  the  phrase 
"the  NASDAQ  System  "  The  Nasdaq 
Stock  Market  will  be  defined  as  an 
electronic  seciirities  market  comprised 
of  competing  market  makers  whose 
trading  is  supported  by  a 
communications  network  linking  them 
to  quotation  dissemination,  trade 
reporting,  and  order  execution  systems. 
Further,  it  will  be  noted  that  The 
Nasdaq  Stock  Market  provides 
specialized  automation  services  for 
screen-based  negotiations  of 
transactions,  on-line  comparison  of 
transactions,  and  a  range  of 
informational  services  tailored  to  the 
needs  of  the  securities  industry, 
investors  and  issuers.  The  proposal  will 
clarify  that  The  Nasdaq  Stock  Market 
consists  of  two  distinct  tiers.  The  first 
tier  will  be  labeled  "The  Nasdaq 
SmallCap  Market"  or  "SCM"  and  the 
second  tier  will  be  labeled  the  "Nasdaq 
National  Market"  or  "NNM".  Securities 
included  for  quotation  in  these  two  tiers 
will  be  labelled  "Nasdaq  Small  Cap 
Market  Securities"  or  "SCM  securities" 
and  "Nasdaq  National  Market 
securities"  or  "NNM  securities," 
respectively. 

Notice  of  the  proposed  rule  change,  as 
amended,  together  with  its  terms  of 
substance,  tiras  provided  by  issuance  of 
a  Commission  release  *  and  by 
publication  in  the  Federal  Register.'  No 
comments  were  received  in  response  to 
the  notice.  This  order  approves  the 
proposed  rule  change. 

Tne  Commission  oas  determined  to 
approve  the  NASD's  proposal.  The 
Commission  finds  that  the  rule  change 


■  The  NASD  amendad  the  propotad  rub  changs 
MibMquant  to  tb«  original  filing  on  Augual  23. 
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is  consistent  with  the  requirement  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD, 
including  the  requirements  of  Section 
15A(b)(6)  of  the  Act.«  Section  15A(b)(6) 
requires,  among  other  things,  that  the 
rules  of  a  national  securities  association 
be  designed  to  f>erfect  the  mechanism  of 
a  free  and  open  market  and  a  national 
market  system,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
The  proposed  rule  change  is  consistent 
in  that  the  proposed  new  terms  will 
indicate  more  clearly  the  current 
operation  of  the  system  as  a  market  for 
securities  with  quotation  dissemination, 
trade  reporting,  order  execution 
capability,  screen-based  negotiation  of 
transactions,  on-line  comparison  of 
transactions,  and  informational  services. 
The  prop>08ed  new  terms  mil  also 
clarify  that  the  market  is  composed  of 
two  distinct  maricet  tiers,  each  with 
different  inclusion  criteria  that  are  set 
forth  in  different  parts  of  Schedule  D. 
Further,  the  proposed  rule  change  will 
make  clear  that  The  Nasdaq  Stock 
Market  is  operated  by  The  Nasdaq  Stock 
Market,  Inc.,  a  whoUy-fOwned  subsidiary 
of  the  Association. 

It  is  therefore  ordered,  ptirsuant  to 
Section  19(b)(2)  of  the  Act.  that  the 
proposed  rule  change  SR-NASD-94-48 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Jonathan  G.  Katx. 

Secretary. 

|FR  Doc.  94-27697  Filed  ll-»-94:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
(CGD  94-097] 

Review  of  Icebreaking  Resource 
Requirements  in  the  Great  Lakes 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

summary:  The  Coast  Guard  is 
conducting  a  review  of  icebreaking 
requirements  in  the  Great  Lakes  and  is 
seeking  public  comment.  It  may  also 
hold  a  public  meeting  to  provide 
additional  opportunity  for  pubUc  input. 
The  Coast  Guard  currently  provides 
icebreaking  services  in  the  Great  Lakes 
to  support  maritime  commerce,  respond, 
to  urgent  search  and  rescue  and  other 
emergency  situations,  and  to  prevent 


•IS  U.SX.  7So-3(b)(S). 
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flooding  caused  by  ice.  It  is  interested 
in  continuing  to  provide  the  appropriate 
level  of  icebreaking  services,  while  also 
seeking  to  reduce  costs. 
DATES:  Comments  must  be  received  on 
or  before.  January  9, 1995. 
ADDRESSES:  Written  comments  may  be 
mailed  to  the  Chief,  Ice  Operations 
Division,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001,  or  may  be 
delivered  to  room  1 202A  at  the  above 
address  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  (202) 
267-1450. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Robert  Garrett,  Icebreaker 
FaciUties  Branch,  Ice  Operations 
Division,  Office  of  Navigation  Safety 
and  Waterway  Services.  Telephone 
(202)  267-1460,  telefax  (202)  267-4425. 
Normal  office  hours  are  between  7:30 
a.m.  and  4:00  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
8UPPI.EMENTARY  INFORMATION:  If  it 
receives  indication  of  sufficient  interest, 
the  Coast  Guard  may  hold  a  public 
meeting  tt>  discuss  its  plan  to  provide 
icebreaking  services  in  the  Great  Lakes,  - 
and  to  obtain  input  from  the  shipping 
community  and  general  pubUc  on  the 
needs  and  benefits  of  icebreaking 
services.  The  most  Ukely  site  for  a 
meeting  would  be  Sault  Ste.  Marie, 
Michigan.  Such  a  meeting  would  be 
announced  by  separate  notice  published 
in  the  Federal  Register.  The  Coast 
Guard  is  interested  in  providing  the 
appropriate  level  of  icebreaking  services 
to  the  maritime  community  in  the  Great 
Lakes,  while  seeking  to  reduce  costs.  It 
specifically  solicits  comments  on 
whether  or  not  it  should  hold  a  public 
meeting. 

Background  and  Purpose 

The  Coast  Guard  currently  provides 
icebreaking  services  within  the  United 
States  to  support  the  reasonable 
demands  of  commerce,  respond  to 
urgent  search  and  rescue  and  other 
emergency  situations,  and  to  prevent 
flooding  caused  by  ice. 

Executive  Order  7521  (December  21, 
1936)  directs  the  Coast  Guard  domestic 
ice  operations  program  to  "assist  in 
keeping  open  to  navigation  by  means  of 
icebreaking  operations  *  *  *  channels 
and  harbors  in  accordance  with  the 
reasonable  demands  of 
comment  *  *  •." 

The  U.S.  Army  Corps  of  Engineers  has 
the  responsibility  for  flood  control  and 
determines  if  icebreaking  will  assist  in 
the  regulation  and  operation  of  an 
affected  waterway.  Upon  request  of  the 
appropriate  Corps  of  Engineers 


authority,  the  Coast  Guard  may, 
pursuant  to  14  U.S.C.  141(a)  and  14 
U.S.C.  88(a),  provide  ice  management 
facihties  and  services  to  aid  in  the 
prevention  of  floods  and  hazardous 
water  stages  caused  by  ice  obstructions. 
The  Coast  Guard  may  also  provide  ice 
management  fedlities  and  services  for 
flood  control  in  response  to  requests 
from  other  Federal,  State,  or  local 
governmental  agencies  or  private 
interests,  after  appropriate  consultations 
with  the  Corps  of  Engineers.  Icebreaking 
for  flood  control  is  conducted  to  the 
extent  Coast  Guard  resources  are 
available  and  can  be  effectively  used. 

Request  fbr  Comments 

The  Coast  Guard  solicits  comments 
from  all  segments  of  the  Great  Lakes 
maritime  community  cm  their 
reasonable  requirements  for  icebreaking 
services.  Persons  submitting  comments 
should  include  their  name  and  address, 
identify  this  docket  {CCD  94-097), 
identify  the  aspect  of  icebreaking 
operations  on  which  comments  are 
submitted,  and  state  tlw  expected 
impacts  on  current  icebreaking 
operations  and  the  reasons  for  those 
impacts.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  endose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  is  particulariy  interested  in 
receiving  views,  data,  and  reasons  on 
the  following  review  questions 
regarding  two  hypothetical  scenarios  of 
available  icebreaking  services  in  the 
Great  Lakes.  These  scenarios  do  not 
indicate  any  future  proposed  level  of 
service  for  Coast  Guard  icebreaking 
resources,  but  are  designed  to  determine 
the  total  economic  costs  and  benefits 
associated  with  icebreaking  support. 

•  Scenario  One-Limited  Coast 
Guard  icebreaking  services  would  be 
available  in  the  Ckeat  Lakes,  but  due  to 
the  severe  ice  conditions,  would 
generally  not  permit  any  degree  of 
certainty  for  plaiming  vessel  transits. 
Some  ports  may  be  inaccessible  and 
some  routes  impassable  for  extended 
periods. 

•  Scenario  TVo— Coast  Guard 
icebreaking  services  would  be  available 
in  the  Oeat  Lakes  but.  on  average, 
transit  in  ice  conditions  would  generally 
take  twice  as  long  as  when  there  is  no 
ice.  Most  ports  and  routes  would  remain 
open,  but  may  be  temporarily  closed 
due  to  ice  conditions. 

—Compared  to  your  typical  level  of  lake 
shipping  during  this  period,  would 
your  shipping  decrease  under  either 
scenario,  and,  if  so.  by  approximately 
what  percentage? 


— ^Assess  the  impact  of  each  scenario  on 
your  operations.  Would  either  force 
you  to  significanUy  change  yoiur 
business  operations? 
— Would  the  changes  to  your  business 
operations  associated  with  either 
scenario  affect  your  costs?  Explain  the 
effects  and  estimate  the  applicable 
costs  as  best  as  possible,  including 
lost  plant  revenue,  additional 
shipping  costs  (rail,  truck,  or 
increased  shipping  during  non-ice 
season),  increased  inventory  costs,  or 
increased  warehouse/storage  facility 
costs,  additional  material  handling 
costs,  additional  interest  costs, 
additional  inventory  tax  habilities.  or 
other  relevant  costs. 
— What  other  considerations  are 

relevant  to  your  business  or  interests? 
— Consider  any  environmental  issues  of 
each  scenario.  Explain  any  additional 
impacts  from  increased  truck  or  rail 
shipping  during  the  ice  season. 
All  comments  received  by  the  Coast 
Guard  as  a  result  of  this  notice  will  be 
summarized  for  ctmsideration  prior  to 
any  public  meeting  and  will  also  be 
included  in  the  analysis  of  icebreaking 
requirements  in  the  Great  Lakes.  The 
Coast  Guard  will  consider  all  relevant 
comments  in  the  fwmulation  of  any 
changes  to  its  domestic  ice  operations 
program. 

Dated:  November  3. 1994. 
G.A.  PmingloB, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief.  Offux 
of  Navigation  Safety  and  Waterway  Service. 
(PR  Doc  94-27760  Filed  11-8-94;  8:45  am) 
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FEDERAL  RAILROAD 
ADMINISTRATION 

Notica  of  Revision  to  Submission 
Deadlina  for  Grant  Applications  for 
Next  Oaneration  High-Speed  RaH 
Program:  DemonstraHon  of  High 
Speed  Positive  Train  Control  System 
(HSPTC) 

AGENCY:  Federal  Raib-oad 
Administration;  Department  of     - 
Transportation. 
ACTION:  Notice. 

SUMMARY:  In  Federal  Register  Notice 
Vol  59.  No.  173,  46470.  dated 
September  8, 1994,  the  FRA  encouraged 
interested  parties  to  attend  a  pubUc,  pre- 
application  forum  relating  to  grant(s) 
anticipated  to  be  awarded  as  a  result  of 
the  Next  Generation  High-Speed  Rail 
Program,  Demonstration  of  High  Speed 
Positive  Train  Control  System  (HSPTC) 
("Program")  to  demonstrate  advanced 
train  control  tedmology  that  can 


contribute  to  more  effective  train  control 
systems  for  emerging  high-speed 
passenger  rail  corridors  in  the  United 
States.  Eligible  applicants  were 
informed  of  the  opportunity  to  submit 
applications  for  funding  to  demonstrate 
an  advanced  positive  train  control 
s}rstem  for  high-speed  passenger  rail 
service  on  a  mixed  passenger  and  freight 
corridor.  At  the  time  of  the  pre- 
apphcation  forum  held  October  6, 1994, 
the  apphcation  deadline  was  set  at 
November  30, 1994. 

REVISED  DEADLINE  FOR  SUBMBSKM  OF 
APPUCATKMS:  The  deadline  for 
submission  of  applications  is  hereby 
revised  to  the  close  of  business,  Friday, 
January  6,  1995. 

ADDRESS  FOR  SUBMttSKM  OF 
APPUCATKMS:  Applicants  are  requested 
to  submit  an  original  and  six  (6)  copies 
of  their  applications  to  Federal  Railroad 
Administration.  Attention:  Robert  L. 
Carpenter,  Office  of  Acqtiisition  and 
(kants  Services  (RAD-30).  Federal 
Railroad  Administration,  400  Seventh 
Stieet,  S.W.,  Room  8222.  Washington. 
DC  20590. 

FOR  FURTHER  TECHMCAL  INFORMATION 
CONTACT:  Robert  J.  McCown,  Acting 
Director,  Technology  Development 
Programs,  Office  of  Railroad 
Development  (RDV-30),  Federal 
Railroad  Administration.  400  Seventh 
Street.  S.W..  Washington.  DC  20590. 
Phone:  (202)  366-0462;  Fax:  (202)  366- 
7150. 

AUTHORITY:  The  authority  for  the 
Program  can  be  found  in  Section 
1036(c)(1)(b)  of  the  bitermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA)  (49  U.S.C  309(b)).  and  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
fiscal  year  1995  (beginning  October  1, 
1994).  The  Secretary's  responsibilities 
imder  this  program  wiU  be  administered 
by  the  Federal  Railroad  Administration 
(FRA). 

MISCELLANEOUS:  Prospective  applicants 
that  have  not  previously  received  a  copy 
of  the  application  packet  released  at  the 
pre-applicAtion  fonun  or  mailed 
thereafter,  may  request  a  copy  of  the 
apphcation  by  contacting  either  Mr. 
McCown  or  Mr.  Carpenter.  Except  as 
provided  herein,  all  other  conditions 
and  requirements  of  the  application  and 
application  process  remain  unchanged. 

Dated:  November  3, 1994. 
James  T.  McQueen, 
Associate  Administrator  for  Railroad 
Development. 
(PR  Doc  94-27732  Piled  ll-«-94:  8:4S  am] 
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This  section  ot  the  FEDERAL  REGISTER 
contains  notices  of  meetings  published  under 
the  "Govefnment  in  ttie  Sunshine  Act"  (Pub. 
L  94-409)  5  U.S.C.  552b<e)(3). 


UNTTED  STATES  DEPARTMENT  OT 
AGRICULTURE 

RURAL  TELEPHONE  BANK,  USOA 

Staff  Briefing  for  the  Board  of  Directors. 

TIME  AND  DATES:  2  p.m..  Tuesday. 

November  15,  1994. 

PLACE:  Room  0305.  South  Building. 

Department  of  Agriculture.  14th  and 

Independence  Avenue,  SW.. 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED:  General 

discussion  involving  privatization 

planning  including  reviewing  a  draft 

Request  for  Proposals  for  a  financial 

advisor.  Also  discussion  concerning  the 

November  1  election  results  and  general 

loan  program  business. 

ACTION:  Regular  Meeting  of  the  Board  of 

Directors. 

TIME  AND  DATES:  10  a.m..  Wednesday, 

November  16, 1994. 

PLACE:  Jefferson  Auditorium.  South 

Building.  Department  of  Agriculture. 

14th  and  Independence  Avenue,  SW.. 

Washington.  DC. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 

following  matters  have  been  placed  on 

the  agenda  for  the  Board  of  Directors 

meeting: 

1.  Call  to  Order. 

2.  Swearing  in  newly  elected  Board 
members. 

3.  Approval  of  Minutes  of  the  August  11. 
1994.  Board  meeting. 

4.  Report  on  loans  approved  in  the  fourth 
quarter  of  FY  1994. 

5.  Summary  of  fourth  quarter  FY  1994 
nnancial  activity. 

6.  Report  of  ad  hoc  committee  on 
privatization  of  the  RTB. 

7.  Consideration  of  draft  scope  and 
obiective  for  the  Request  for  Proposals  to 
assess  the  privatization  of  the  Rural 
Telephone  Bank. 

8.  Election  of  Board  Officers:  Chairperson. 
Vice  Chairperson.  Secretary,  and  Treasurer. 

9.  Establish  date  and  location  of  next 
regular  Board  meeting. 

10.  Adjournment. 

ACnOM:  11th  Biennial  Stockholders 

Meeting. 

TMC  AND  DATE:  Following  the  Board  of 

Directors  Meeting  (time  approximate,  1 1 

a.m.),  Wednesday.  November  16, 1994. 


PLACE:  Jefferson  Auditorium,  South 
Building.  Department  of  Agriculture, 
14th  and  Inde{>endence  Avenue,  SW.. 
Washington,  EX:. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  stockholders  meeting: 

1.  Call  to  Order. 

2.  Establishment  of  a  quorum  of 
stockholders. 

3.  Approval  of  Minutes  of  the  March  24. 
1993.  stockholders  meeting. 

4.  Secretary's  annual  report  on  loans 
approved  in  FY  1993  and  FY  1994. 

5.  Treasurer's  annual  report  for  FY  1993 
and  FY  1994. 

6.  Annual  committee  report  on 
privatization  of  the  RTB. 

7.  Annual  committee  report  on 
prepayments. 

8.  New  Business. 

9.  Adjoummeiit. 

Registration  for  the  stockholders 
meeting. 

(a)  Voting  Representatives  may 
register  on  Tuesday,  November  15,  the 
day  before  the  meeting,  between  1-4 
p.m.  in  Room  2832,  South  Building, 
USDA;  or 

(b)  Wednesday,  November  16, 
between  ^11  a.m.  at  the  entrance  to  the 
Jefferson  Auditorium. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Matthew  P.  Link,  Assistant  Secretary, 
Rural  Telephone  Bank  (202)  720-0530. 

Dated:  November  4. 1994. 
WalljrB^rmr, 

Covemor,  Rural  Telephone  Bank. 

[FR  Doc.  94-27818  Filed  11-7-94;  8:45  am] 
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coMMOomr  futures  trading  commission 

TIME  AND  DATE:  10:00  a.m.,  Tuesday. 
November  22, 1994. 

PLACE:  2033  K  St.,  N.W.,  Washington, 
DC,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

iMiAWebb. 

Secretary  of  the  Commission. 

(FR  Doc.  94-27855  Piled  11-7-94;  10:46  am] 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
November  30, 1994. 

PUCE:  2033  K  St..  N.W..  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 
Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-254-6314. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  94-27856  Filed  11-7-94;  10:48  am] 
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COMMODITY  FUTURES  TRADING  COMMISSION 

TIME  AND  DATE:  10:30  a.m.,  Wednesday, 
November  30, 1994. 

PLACE:  2033  K  St..  N.W.,  Washington. 
D.C.,  8th  Floor  Hearing  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rule 
Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-254-6314. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR Doc.  94-27857-^iled  11-7-94: 1048  am] 
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BOARD  OF  GOVERNORS  OF  THE  FEDERAL 
RESERVE  SYSTEM 

TIME  AND  DATE:  12:00  noon,  Monday, 
November  14, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets. 
N.W..  Washington.  D.C.  20551 . 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments,  reassignments.  and 
salary  actions)  involving  individual  Federal 
Reserve  System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  may  call 
(202)  452-3207.  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 


Dated:  November  4, 1994. 
JennifiBr  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-27858  Filed  11-7-4;  11:06  am) 
BILUNQ  COOC  m»-1-P 

NATIONAL  SCIENCE  FOUNDATION 

NATIONAL  SCIENCE  BOARD 

DATE  AND  TIME: 

November  18, 1994 — 7:30  a.m.— Closed 

Session 
November  18. 1994 — 8:30  a.m.— Open 

Session 
PUkCE:  National  Science  Foundation, 
4201  Wilson  Boulevard,  Room  1235. 
Arlington,  Virginia  22230. 
STATUS: 
Part  of  this  meeting  will  be  open  to  the 

public. 
Part  of  this  meeting  will  be  closed  to  the 

public. 
MATTERS  TO  BE  CONSIDERED: 

Friday.  November  18, 1994 

Closed  Session  (7:30  a.m.-8:30  a.m.) 

— Minutes  from  October  Meeting 

■MSrants  and  Contracts 
Open  Session  (8:30  a.m.-9:30  a.m.) 

— Minutes  from  October  Meeting 

— Chairman's  Report 

— ^Director's  Report 

— Committee  Reports 

— Other  Business/ Adjourn 
Marta  Cefaebkjr, 
Executive  Officer. 
(FR  Doc  94-27846  Filed  11-7-94;  9:54  am] 
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RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  November  15, 1994,  9:00 
a.m..  at  the  Board's  meeting  room  on  the 
8th  floor  of  its  headquarters  building, 
844  North  Rush  Street,  Chicago,  lUinois. 
60611.  The  agenda  for  this  meeting 
follows: 

Portion  Open  to  the  Public 

(1)  Proposal  to  Close  the  Springfield,  MA 

Base  Point  Office 

(2)  Revision  to  Board  Order  75-3,  Section 

XIX.  Agency  Grievance  Procedure 

(3)  Reengineering  Initiative — Initial  Flan 


(4)  Management  of  the  Payment,  Rate  and 

Entitlement  History  (PREH)  Project 

(5)  Pending  Legislative  Issues: 

A.  H.R.  4277  and  H.R.  4278— Amendments 
to  Conform  RRA  to  SSA 

B.  Draft  Legislative  Language  to  Preclude 
Payment  of  Annuities,  Tier  I,  tier  II,  & 
Supplemental,  to  Incarcerated  Felons, 
Criminally  Insane,  etc. 

C.  Legislative  Proposals  for  the  Fiscal  Year 
1996  Budget  Submission 

D.  Draft  Bill  Embodying  Legislative 
Proposals  for  2nd  Session  of  103rd 
Congress 

E.  Disclosiue  of  Tax  Return  Information 

(6)  Ethics  issues: 

A.  Frequent  Traveler  Programs 

B.  Agency  Designee  for  Etetermination 
Agency  Interest  in  Acceptance  of  Free 
Attendance  at  Certain  Meetings 

(7)  Proposed  Revision  to  Incentive  Awards 

Plan 

(8)  Filling  Supervisory  and  Managerial  GS- 

13  through  GS-15  Vacancies 

(9)  Medicare  Transaction  System  (MTS)  Issue 

(10)  Plan  to  Improve  the  Quality  and 
Timeliness  of  Claims  Processing  (BUSI) 

(11)  Cbst-Saving  Concepts 

(12)  Waiver  of  Contributions: 

A.  Ellis  &  Eastern  Comptany 

B.  Employee  Status  Determination  (Roth  A. 
Gatewood)     , 

C  Timeline  of  Key  Events  and 
Contributions.  Interest,  and  Penalties 
Due  from  Livingston  Rebuild  Center,  Inc 

(13)  Coverage  Determinations: 

A.  Mariana  Industrial  Enterprises.  Inc. 

B.  Great  Southern  Contracting,  Inc. 

C  Pacific  Standard  Corporation — Request 
for  Reconsideration  of  Employer  Status 

D.  Herzog  Transit  Services.  Inc. 

E.  Appeal  of  Border  Pacific  Railroad 
Company 

F.  Appeal  of  National  Railway  System,  Inc. 

(14)  Railroad  Retirements  Board 
Correspondence  Manual 

(15)  Regulations: 

A.  Parts  202  and  301 ,  Employers  Under  the 
Rairoad  Retirement  Act  and  I^ilroad 
Unemployment  Insurance  Act 

B.  Part  203.  Employees  Under  the  Railroad 
Retirement  Act 

C.  Part  220.  Disability 

D.  Part  226,  Computing,  Employee  Spouse 
and  Divorced  Spouse  Annuities 

E.  Part  228  and  237,  Computation  of 
Survivor  Annuities 

F.  Part  230,  Reduction  and  Non-Payment  of 
Annuities  by  Reason  of  Work 

G.  Part  225,  Recovery  of  Overpayments 
H.  Part  320,  Initial  Determinations  under 

RUIA  and  Reviews  and  Appeals  from 
Such  Determinations 
L  Part  328,  Voluntary  Leaving  of  Work 


J.  Part  345,  Contribution  and  Contribution 

Reports — 
(1)  Policy  for  Considering  the  Waiver  of 

Interest  and/or  Penalty  Assessments  for 

Railroad  Employers 

(16)  Labor-Management  Partnership- 
Management  Member  Kever's 
Memorandum  of  October  11, 1994,  and 
Related  Issues 

(17)  Reorganization  Memos:  Mr.  Kever's  of 
October  26;  Mr.  Bower's  of  November  1, 
and  Mr.  Speakman's  of  November  2, 
1994. 

(18)  Field  Service  Issues: 

A.  Field  Migration  Schedule 

B.  Recommendations  Concerning  the 
Function  and  Structure  of  the  Field 
Service 

C  Base  Point  Office  Smdy 

(19)  Fiscal  Year  1994  Performance  Appraisal 
Plans 

Portion  Closed  to  the  Public 

(A)  Acting  Director  of  Office  of  Retirement 
and  Survivor  Benefits 

(B)  Restructuring  of  the  Washington 

Legislative  Liaison  Office  (Abolishment 
of  GS-4  Ofc.  Automation  Qerk  Position 
&  Establishment  of  GS-7.  Olc.  Asst 
Position) 

(C)  Vacancy  Announcement  for  Facility 

Manager  Position 

(D)  Pending  Board  Appeals: 

1.  Lila  Church  Settlement  Offer 

2.  Amsk,  Michael  P. 

3.  Barron,  Wiley  W. 

4.  Baumgardner,  Susan  J. 

5.  Beahm,  Winston  G. 

6.  Benbow.  Philip  K. 

7.  Cobum,  Jr.,  Joe 

8.  Deni,  Margaret  E. 

9.  Grissom,  Marcella 

10.  Harrison.  Robert  T. 

11.  Hunn,  James  L. 

12.  King,  Mary  J. 

13.  Kline,  Woodrow  C 

14.  Land,  Doris  L. 

15.  L'Heureux,  Authur/Dorothy 

16.  Price,  Edward  R  "= 

17.  Puffinbarger,  Larry  D. 

18.  Quick.  Jr.,  Edwin  B. 

19.  Watts,  Gloria 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski, 
Secretary  to  the  Board,  Phone  No.  312- 
751-4920. 

Dated:  November  4, 1994. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
(FR  Doc.  94-27845  Filed  11-7-94;  9:55  amj 
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Wednesday 
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This  MCtion  of  ttw  FEDERAL  REGISTER 
contains  adlorW  corrections  of  previously 
puMstad  PwsidentW.  Rule.  Proposed  Rute. 
and  NoNoe  etocurwus.  These  corrections  are 
prepared  by  the  Office  o(  the  Federal 
Riglilir.  Agency  prepared  corrections  are 
iMiMd  M  signed  documeniB  and  appear  m 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMEHT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  214 

PNS  Na  1451-93]  "- 
RtN1115-AC72 

Tamporary  Allon  Worlcars  Seeliing  H- 
1 B,  O,  and  P  Classifications  Under  the 
Immigration  and  Nattonality  Act 

Correction 

In  rule  document  94-16674  beginning 
on  page  41818  in  the  issue  of  Monday. 


August  15, 1994.  make  the  following 
corrections; 

f  214.2    [Correcledl 

In  §214.2: 

1.  On  page  41835.  in  the  second 
column,  in  paragraph  (o)(8)(ii),  in  the 
last  line,  "practitioner"  should  read 
"petitioner". 

2.  On  page  41837.  in  the  third 
colunui,  in  paragraph  (p)(3),  in  the 
definition  for  Competition,  event,  or 
performance,  in  the  last  line,  "lien's" 
should  read  "alien's". 

3.  On  page  41840.  in  the  first  colunui. 
after  paragraph  (p)(7)(i)(A),  insert  the 
following: 

"(B)  Except  as  provided  in  paragraph 
(p)(7)(i)(E)  of  this  section,  evidence  of 
consultation  shall  be  a  written  advisory 
opinion  from  an  appropriate  labor 
organizatioD." 

4.  On  page  41841.  in  the  first  column, 
in  the  first  line,  the  paragraph 
designation  "(i)"  should  read  "(8)". 

BiLijNG  cooc  taw«i-o 


DEPARTMENT  OF  THE  TREASURY 

Offlca  of  the  Under  Secretary  for 
Domestic  Finance 

17  CFR  Part  405 


RIN  1506- A  A48 

ImplenMnting  Regulations  for  the 
Government  Securities  Act  of  1986 

Correction 

In  rule  document  94-26545  beginning 
on  page  53728  in  the  issue  of 
Wednesday.  October  26.  1994.  make  the 
following  correction: 

§405.3    [Corrected] 

On  page  53731.  in  the  second  column, 
in  §  405.3,  in4)aragraph  (c)(5).  in  the 
paragraph  designated  (B),  in  the  second 
line,  "finds"  should  read  "funds". 

BILUNO  cooc  1S0S-01-D 


Part  II 

Environmental 
Protection  Agency 

40  CFR  Part  82 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[FRL-6101-8] 
raN2O6O-AF0S 

Protection  of  Stratospheric  Ozone; 
Refrigerant  Recycling 

AQENCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  rules  on 
refrigerant  recycling  promulgated  under 
section  608  of  the  Clean  Air  Act  to 
clarify  the  conditions  under  which 
technician  certification  programs  will  be 
grandfathered,  allowing  technicians 
who  had  participated  in  voluntary 
technician  training  and  certification 
programs  prior  to  the  publication  of  the 
rule  to  receive  formal  certification.  EPA 
is  also  amending  the  rule  to  clarify  the 
scope  of  the  technician  certincation 
requirement  and  to  provide  a  limited 
exemption  from  certification 
requirements  for  apprentices. 

EFFECTIVE  DATE:  October  28. 1994. 
ADDRESSES:  Materials  relevant  to  the 
rulemaking  are  contained  in  Air  Docket 
No.  A-92-01  at:  Environmental 
Protection  Agency.  401  M  Street.  S.W.. 
Washington.  O.C.  20460.  The  Air  and 
Radiation  Docket  and  Information 
Center  is  located  in  room  M-1500, 
Waterside  Mall  (Ground  Floor) 
Environmental  Protection  Agency,  401 
M  Street.  S.W..  Washington.  D.C.  20460. 
Dockets  may  be  inspected  from  8:00 
a.m.  to  5:30  p.m.,  Monday  through 
Friday.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Debbie  Ottinger,  Program 
Implementation  Branch,  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs.  Office  of  Air 
and  Radiation  (6205-)),  401  M  Street. 
S.W..  Washington,  DC.  20460  (202- 
233-9200).  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Final  regulations  published  on  May 
14, 1993  (58  FR  28660)  establish  a 
recycling  program  for  ozone-depleting 
refrigerants  recovered  during  the 
servicing  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment,  llie  regulations  require 
technicians  to  observe  practices  that 


minimize  release  of  refrigerant  to  the 
environment  To  ensure  that  technicians 
become  knowledgeable  of  these 
requirements,  §  82.161  of  the  final  rule 
mandates  that  technicians  be  certified 
by  passing  a  test.  For  Type  II,  Type  ID, 
and  Universal  technicians,  the  test  must 
be  a  closed-book,  proctored  examination 
drawn  from  a  bank  of  test  questions  kept 
by  the  Environmental  Protection  Agency 
(EPA)  and  administered  in  a  secure 
environment  by  an  EPA-approved 
certifying  program.  For  Type  I 
technicians,  a  mail-in  program  is 
permitted.  Testing  and  training 
organizations  can  apply  to  EPA  to 
become  EPA-approved  technician 
certifiers  under  §  82.161(c)  by 
demonstrating  that  they  can  ensure  test 
security,  provide  an  adequate  number  of 
proctors  during  the  examination,  select 
questions  randomly  from  the 
appropriate  sections  of  the  test  bank, 
and  provide  proof  of  certification  to. 
technicians  who  pass  the  exams.  Testing 
and  training  organizations  must  also 
demonstrate  that  they  grade  objectively 
and  keep  adequate  records.  The  specific 
requirements  of  the  program  are 
presented  in  §82.161  and  appendix  D  of 
the  final  rule.  To  date,  EPA  has 
authorized  over  90  organizations  as 
technician  certifying  organizations. 

II.  This  Action 

A.  Grandfathering 

Under  §  82.161(g),  organizations  that 
seek  approval  as  certifying  orgeuiizations 
can  also  apply  to  grandfather 
technicians  who  received  training  and 
testing  under  programs  estabUshed  prior 
to  publication  of  the  final  rule  in  May 
1993,  which  established  the  approval 
process  for  certification  programs. 
Specifically,  §  82.161(g)  states: 

Persons  seeking  approval  of  a  technician 
certification  program  may  also  seek  approval 
for  technician  certifications  granted 
previously  under  the  program.  Interested 
persons  may  submit  to  the  Administrator  at 
the  address  in  $  82.160(a)  verification  that  the 
program  met  all  of  the  standards  of 
§82.161(c)  and  appendix  D,  *   *  'exceptfor 
some  elements  of  the  test  subject  material,  in 
which  case  the  person  must  submit 
verification  that  supplementary  information 
on  that  material  will  be  provided  pursuant  to 
appendix  D,  section  (j). 

When  EPA  initially  drafted  the 
language  requiring  programs  to  meet 
"all  of  the  standards  of  §82. 161(c)  and 
appendix  D,"  these  standards  were 
considerably  more  general  than  those 
that  were  ultimately  incorporated  into 
the  rule.  The  proposal  had  discussed 
possible  requirements  in  broad  terms. 
For  instance,  although  the  proposal 
anticipated  that  tests  would  be 
proctored,  it  did  not  suggest  a  specific 


ratio  of  proctors  to  examinees,  such  as 
the  1:50  ratio  that  appetired  in  the  final 
rule.  Similarly,  the  proposal  did  not 
specify  whether  tests  would  be  open-  or 
closed-book.  Instead,  the  proposal 
included  general  requirements  that  tests 
be  proctored,  that  test  security  measures 
be  in  place,  and  that  tests  be  graded 
objectively.  EPA  believed  that  many 
voluntary  programs  would  meet  thes« 
general  requirements. 

In  response  to  comments,  the 
requirements  for  certifying 
organizations  grew  more  specific.  EPA 
believed  that  increasing  the  specificity 
of  the  standards  strengthened  the 
technician  certification  program  overall. 
However,  EPA  did  not  thoroughly 
reevaluate  and  revise  its  grandfathering 
provision  to  reflect  the  new,  detailed 
requirements.  Instead,  the  provision 
inappropriately  continued  to  allow 
voluntary  programs  to  be  grandfathered 
only  if  they  meet  all  the  requirements  of 
§  82.161(c)  and  appendix  D,  with  a 
limited  exemption  concerning  test 
subject  material. 

Tne  Agency  recognizes  that  if 
voluntary  programs  were  held  to  each  of 
the  detailed  standards,  no  voluntary 
technician  certification  program  could 
be  grandfathered.  Appendix  D  contains 
the  specific  requirements  of  the 
technician  certification  program. 
Voluntary  programs  prior  to  the 
promulgation  of  the  final  rule  could  not 
have  complied  with  these  requirements, 
as  they  were  not  yet  in  existence. 
Section  (a)  (Test  Preparation)  of 
appendix  D  requires  that  "(e|ach 
certifying  program  must  assemble  tests 
by  choosing  a  prescribed  subset  from 
the  EPA  test  bank."  However,  the  test 
bank  did  not  become  available  until 
September  30,  1993.  In  addition,  EPA 
requires  programs  to  certify  technicians 
with  Type  I.  Type  II,  or  Type  III 
certifications,  depending  on  the  level  of 
the  test  passed  by  the  technician.  EPA 
developed  these  categories  after  the 
close  of  the  public  comment  period  to 
the  proposed  rule.  However,  other 
logical  categorization  systems  are 
possible,  and  until  EPA  promulgated  the 
final  rule,  many  technician  certification 
organizations  categorized  technician 
types  differently.  Furthermore,  section 
(a)  requires  a  closed-book  test,  yet  most 
testing  organizations  prior  to  the  final 
rule  offered  only  open-book  tests. 
Finally,  appendix  D  defines  the  ratio  of 
technicians  to  proctors,  and  establishes 
recordkeeping  and  reporting 
requirements,  all  requirements  that 
organizations  certainly  could  not  have 
complied  with  prior  to  the  promulgation 
of  the  final  rule. 

Nevertheless,  many  volimtary 
programs  substantially  complied  with 


most  of  the  sUadards  of  appendix  D. 
even  though  they  used  alternative 
precetkires  to  those  eventually  specified 
in  appendix  D.  Thus,  many  programs 
did  proctor  tests  (at  least  the  equivalent 
of  Type  II.  Type  UI.  uid  Universal  tests), 
ensure  test  security,  objectively  ^ade 
tests,  and  ke^  records.  Several 
prograeos  also  covered  most  of  the 
required  subject  aiatter  in  the  core  and 
at  least  some  technical  sectkms,  even 
when  they  did  not  estaUish  the  same 
categories  in  their  testing  as  were 
established  in  the  final  rule  (Type  I,  U, 
etc).  Where  the  content  of  their 
voluntary  testing  fsU  short  of  that 
required  by  the  final  rule,  programs 
expressed  their  willingness  to  provide 
additional  testing  and  training  as 
needed,  and  the  final  rule  provided  for 
this  remedy. 

EPA  has  always  intended  to 
grandfather  these  reasonably  stringent 
programs.  The  porposes  of  the 
technician  certification  requirement  are 
discussed  fully  in  the  preamble  tathe 
rule  establishing  the  program  (58  FR 
28660.  May  14, 1993).  A  primary  goal  of 
the  requirement  is  to  guarantee  that 
technicians  who  handle  refrigerants 
understand  and  practice  safe  refrigerant 
recovery  and  recycling  techniques. 
Proper  handling  will  minimize  release 
of  reftigerants  to  the  atmosphere  and  the 
accompanying  environmental  harm. 

hi  promulgating  the  certification 
provision,  EPA  determined  that 
grandfathering  reasonabfy  stringent 
voluntary  certification  programs  would 
significantly  further  the  goals  of  the 
certification  requirement  in  a  number  of 
ways.  By  training  and  testing 
technicfans  in  recych'ng  refrigerants 
before  the  rule  was  promulgated  (on 
May  14, 1993),  reasonably  stringent 
voluntary  programs  prepared 
technicians  to  comply  with  the 
prohibition  on  venting  that  became 
effective  on  July  1 ,  1992,  and  probably 
significantly  reduced  refrigerant 
emissions.  These  programs  also  served 
as  an  impetus  for  developing  a 
mandatory  program,  providing  ajnodel 
for  that  program.  Indeed,  EPA  worked 
with  several  volurvtary  programs  to 
develop  the  requirements  of  the 
mandatory  program.  In  addition,  many 
voluntary  organizations  provided 
questions  for  the  test  bank,  determining 
the  scope  of  the  training  and  the  current 
exam.  FinaUy.  EPA  does  not  want  to 
discourage  future  participation  in 
voluntary  environmental  training 
Requiring  repeat  testing  for  all 
technicians  who  voluntarily  took 
adequate  testing  and  training  could 
discourage  people  from  participating  in 
future  vf^uBtacy  pra^ams. 


Any  potcBtial  karai  bom 
grandfathering  would  arise  frtHn 
certifying  some  tecimioans  on  the  basis 
of  their  participation  in  testing  programs 
that  unavoidably  deviated  from  some  of 
the  specific  requirements  in  appendix 
D.  However.  EPA  will  only  grandMher 
those  programs  that  substantiaUy 
complied  vrith  most  of  the  certification 
standards,  and  tberefore  largely 
achieved  the  basic  goat  of  \£e 
certificatioD  requirement,  to  ensure  that 
technicians  understand  proper 
refrigerant  handling  practices  and  the 
importance  of  such  practices.  In 
addition,  a  program  can  address  any 
gaps  in  its  coverage  by  providing 
supplementary  information.  Given 
substantial  compliance  and 
supplementary  information,  the 
marginal  benefits  derived  from  retesting 
would  be  relatively  small.  Moreover, 
such  benefits  must  be  compared  to  the 
burden  of  requiring  retesting.  Over 
100,000  technicians  participated  in 
voluntary  programs.  Retesting  would 
require  almost  all  of  these  technicians  to 
incur  costs  for  time,  travel  and  test 
administration.  In  light  of  the  significant 
benefits  and  small  potential  harm 
expected  frtMn  grandfathering 
reasonably  stringent  voluntary 
programs,  EPA  is  modifying  the 
requirements  for  grandfathering  to 
ensiue  that  an  Agency  drafting  error 
does  not  disqualify  these  programs 
outright. 

To  carry  out  this  intent,  EPA  today  is 
amending  the  grandfathering  provision 
of  §  82.161(g)  as  the  Agency  proposed  in 
the  August  15, 1994  Federal  Register 
notice  (59  FR  41968).  This  paragraph 
currently  states  that  "(ibiterested 
persons  may  submit  to  the 
Administrator  at  the  address  in 
§  82.160(a)  verification  that  the  program 
met  all  of  the  standards  of  §  82.161(c) 
and  app^idLx  D,  or  verification  that  the 
program  met  all  of  the  standards  of 
§  82.161(c)  and  appendix  D,  except  for 
some  elements  of  the  test  subject 
material,  in  which  case  the  person  must 
submit  verification  that  supplementary 
information  will  be  provided  pursuant 
to  ap{>endLx  D,  section  (j)."  (emphasis 
added).  EPA  is  amending  §82. 161(g)  to 
read  "Interested  persons  must  submit  to 
the  Administrator  at  the  address  in 
§  &2.160(a)  verification  that  the 
voluntary  certification  program 
substantiaUy  complied  with  most  of  the 
standards  of  §  ft2.161(c)  and  appendix  D 
of  subpfkrt  F.  (emphasis  added).  If  the 
program  did  not  test  or  train 
participants  on  some  elements  of  the 
test  subject  material,  the  person  must 
submit  verification  that  supplementary 
informalion  on  the  omitted  material  will 


be  provided  pursuant  to  appendix  D  of 
subpart  F,  sectioa  (j)." 

In  reviewing  requests  to  grandfather 
technicians.  EPA  will  assess  the  extent 
to  which  a  program  substantially 
complied  with  mo^t  of  the  requirements 
in  each  p^agraph  of  §  82.161(c)  and 
appendix  D  (paragraph  (a)  of  af  oendix 
D  being  test  preparation,  (b).  pro-:toring. 
(c),  test  security,  etc.)  and  most  of  the 
basic  concerns  addressed  by  those 
paragraphs,  considering  the  information 
that  was  available  to  the  program  at  the 
time  of  its  initial  development.  EPA 
believes  that  this  is  reasonable  given  th» 
limited  information  available  to  th^sp 
programs  before  the  final  rule  was 
published  and  the  question  bank  was 
released.  For  example,  the  proposed 
rule  published  on  December  10, 1992, 
discussed  tb«»  need  for  organization^  to 
provide  proctored  tests  under 
conditions  t>iat  ensured  test  security, 
but  did  not  specify  that  one  proctor  be 
provided  for  every  50  individuals  taking 
the  test  as  specified  in  the  final  rule. 
Under  the  approatdi  taken  in  this 
document,  voluntary  programs  that 
provided  proctors,  but  did  not 
necessarily  provide  exactly  one  proctor 
for  every  50  individuals  ta^ng  the  test, 
would  not  be  disqualified  on  that  basis 
alone.  EPA  beUeves  that  the 
modification  of  the  final  rule  to  replace 
"met  all"  with  "substantially  compilied 
with  most"  allows  EPA  to  review  these 
programs  taking  such  circimistaQces 
into  account. 

Almost  all  commenters  supported 
changing  the  language  of  §  82.161(g)  to 
permit  grandfathering  of  voluntary 
programs,  although  one  commenter 
opposed  grandfathering.  A  few 
commeiiters  only  supported 
grandfathering  for  the  Type  I  level. 
Commenters  who  sui>ported 
grandfathering  cited  EPA's  rationale  for 
making  the  change  to  permit  it.  stating 
that  technicians  and  contractors  in  the 
air-conditioning  and  refrigen-ation 
industry  required  education  on  the  new 
recycling  reqtiirements,  and  that 
voluntary  programs  fulfilled  this  need, 
probably  significantly  reducing 
refrigerant  emissions.  These 
commenters  stated  that  any  shortfalls  in 
early  testing  and  training  could  (and 
should)  be  remedied  through  providing 
supplemental  information.  Commenters 
ako  noted  that  failure  to  grandfather 
voluntary  programs  could  discourage 
future  participation  in  voluntary 
envirorunental  education  programs. 

The  commenter  who  opposed 
grand&thering  argued  that  the 
certification  testing  being  c^fered  by 
new  programs  approved  after  the  rule 
was  published  is  si^iificantly  more 
difficult  than  that  ofiered  bv  one 
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voluntary  certiHcation  program.  As 
discussed  below,  EPA  plans  to  evaluate 
voluntary  certification  programs  on  a 
case-by-case  basis  and  to  consider  the 
content  of  the  programs'  testing  in  its 
grandfathering  decisions.  As  discussed 
above,  EPA  will  only  grandfather 
voluntary  programs  that  substantially 
complied  with  most  of  the  certification 
standards  and  that  send  out  any 
supplementary  information  that  EPA 
considers  necessary.  EPA  believes  that 
the  benefits  of  grandfathering  such 
programs  significantly  outweigh  the 
costs. 

Three  commenters  supported 
grandfathering  of  volimtary  programs 
only  to  the  Type  I  level.  These 
commenters  claimed  that  none  of  the 
voluntary  programs  were  as 
comprehensive  or  stringently 
administered  as  new  programs  approved 
after  the  rule  was  published;  therefore, 
grandfathering  of  technicians  who 
participated  in  these  programs  to  the 
Type  II  or  Type  III  level  would  be 
dangerous  to  the  environment  and 
unfair  to  technicians  who  worked  hard 
to  successfully  complete  new  programs. 
However,  the  commenters  believed  that 
grandfathering  to  the  Type  I  level  was 
acceptable  because  of  the  smaller  charge 
sizes  and  lesser  safety  concerns 
associated  with  small  appliances.  One 
of  the  commenters  stated  that  EPA 
should  not  grandfather  programs  simply 
because  they  offered  an  appropriate 
testing  environment,  but  should 
examine  content  of  voluntary  exams  to 
ensure  that  those  exams  were 
"reasonably  similar"  to  the  exams  now 
being  used  for  certification.  This 
commenter  argued  that,  for  example, 
programs  that  did  not  test  participants 
on  the  final  rule,  including  all  of  those 
offered  before  publication  of  the  final 
rule,  should  nut  be  grandfathered  even 
to  Type  I  unless  participants  took  and 
passed  a  test  drawn  from  the  Core 
section  of  the  question  bank. 

The  commenters  also  stated  that 
requiring  grandfathered  technicians  to 
take  further  testing  before  granting  them 
Type  II  or  Type  III  certification  would 
not  represent  an  undue  burden.  One  of 
the  commenters  expressed  the  opinion 
that  the  organizations  that  operated 
voluntary  programs  should  make  any 
retesting  an  administratively  simple  and 
accessible  option,  because  they  assumed 
this  responsibility  when  they  made  a 
conscious  decision  to  offer  testing 
before  certification  requirements  were 
finalized. 

EPA  agrees  with  these  commenters 
that  the  content  of  voluntary  testing  and 
training,  along  with  the  administrative 
criteria  listed  in  appendix  D,  must  be 
considered  in  any  grandfathering 


decision.  EPA  does  not  intend  to 
grandfather  a  voluntary  program  for  a 
given  Type  if  the  program  did  not 
include  ai\y  test  questions  or  training  for 
that  Type.  Indeed,  voluntary  programs 
differed  significantly  in  their  coverage 
of  the  various  Types.  Some  programs 
focussed  exclusively  on  Type  I,  while 
others  covered  Types  I  through  III.  EPA 
considers  it  appropriate  to  evaluate 
these  programs  individually,  rather  than 
adopting  an  across-the-board  policy  to 
grandfather  them  all  to  the  same  level. 

EPA  considers  it  appropriate  to 
permit  voluntary  programs  to  address 
gaps  within  the  Types  covered  by  their 
original  testing  and  training  by 
providing  additional  materials  to  past 
participants.  If  a  program  has 
substantially  complied  with  the 
standards,  the  voluntary  certification 
should  have  largely  met  the  educational 
purposes  of  requiring  certification. 
While  there  may  be  some  areas  that  a 
voluntary  program  did  not  cover, 
providing  additional  information  should 
ensure  that  technicians  achieve  an 
acceptable  level  of  competency. 
Moreover,  requiring  voluntary  programs 
to  have  anticipated  all  of  the  topics 
within  a  Type  constitutes  just  as 
impossible  a  hurdle  as  requiring  them  to 
have  anticipated  every  administrative 
requirement  in  appendix  D.  Even  the 
original  final  rule  published  on  May  14, 
1994,  recognized  this  and  permitted 
programs  to  be  grandfathered  as  long  as 
they  "submit  verification  that 
supplementary  information  on  that 
material  will  be  provided." 

ThuS)  voluntary  programs  that  did  not 
fully  cover  the  requirements  of  the  final 
rule,  for  instance,  will  be  permitted  to 
address  the  omission  by  developing 
supplementary  materials  on  that  topic, 
submitting  these  materials  to  EPA  for 
review  and  revision,  and  then  sending 
these  materials  to  past  participants.  Past 
participants  will  be  required  to  sign  a 
statement  that  they  have  read  the  new 
materials  and  to  return  it  to  the 
voluntary  program  operator  before 
receiving  their  certification  cards.  EPA 
believes  that  this  process  will  ensure 
that  supplementary  materials  are  of 
acceptable  quality  and  that  past 
participants  read  and  learn  them  before 
being  certified. 

EPA  disagrees  with  the  assertion  that 
retesting  on  a  Type  would  not  represent 
an  undue  burden  to  technicians  who 
participated  in  a  voluntary  program  that 
covered  that  Type.  Although  EPA 
strongly  believes  that  proctored  testing 
in  Types  II  and  III  is  worthwhile  for 
technicians  who  have  not  already  been 
tested  on  those  Types,  the  Agency 
believes  that  the  costs  of  such  testing 
outweigh  its  benefits  for  technicians 


who  have  already  been  tested  in  the 
Types.  Those  costs  include  time  taken 
to  travel  to  the  test  site  and  take  the  test, 
travel  costs,  and  the  cost  of  the  test 
itself.  The  differences  between  the  Type 
II  and  Type  III  tests  being  offered  by 
new  programs  and  those  offered  by 
many  voluntary  programs  are  not 
significant  enough  to  warrant  these 
additional  investments.  However,  the 
Agency  again  emphasizes  that  if  Type  II 
or  Type  III  was  not  covered  by  a 
voluntary  program,  then  past 
participants  in  that  program  will  have  to 
take  proctored  testing  before  they  can  be 
certified  for  that  Type. 

One  commenter  argued  that  EPA 
should  require  programs  that  operated 
after  the  publication  of  the  final  rule 
(May  14,  1993)  to  have  met  stricter 
standards  than  programs  that  operated 
before  publication  of  the  final  rule.  This 
commenter  stated  that  programs 
operating  after  publication  of  the  final 
rule,  unlike  programs  operating  earlier, 
knew  both  the  administrative  and 
content  requirements  that  would  have  to 
be  met  by  technician  certification 
programs.  The  commenter  claimed  that 
some  programs  "enticed  technicians  to 
be  certified  through  an  abridged,  open- 
book  testing  methodology  prior  to 
October  15, 1994,  with  promises  of 
these  substandard  processes  being 
grandfathered."  The  commenter 
believed  that  rewarding  these  programs 
and  the  technicians  who  participated  in 
them  by  grandfathering  the  programs 
would  be  unfair  to  programs  and 
technicians  who  attempted  to  meet 
higher  standards. 

Although  EPA  will  consider  the 
efforts  of  voluntary  programs  to  update 
their  testing  content  and  procedures  to 
conform  to  the  requirements  of  the  final 
rule  after  May  14. 1993,  EPA  will  not 
require  voluntary  programs  to  have  met 
all  of  those  requirements  to  be 
grandfathered.  First,  grandfathering 
voluntary  programs  that  substantially 
complied  with  the  standards  of  §  82.161 
and  appendix  D  should  further  the 
environmental  goals  of  requiring 
certification,  even  if  such  programs  did 
not  fully  update  in  conformity  with  the 
requirements  of  the  final  rule.  If  a 
voluntary  program  was  already 
substantially  complying  with  the 
requirements  of  §82.561  and  Appendix 
D  before  May  14, 1993,  then  changes  to 
its  administrative  practices  after  May 
14.  probably  would  not  have  had  a 
significant  impact  on  the  overall  quality 
of  the  program.  At  the  same  time, 
omissions  from  a  program's  training  and 
testing  can  be  addressed  by  supplying 
past  participants  with  supplcmenlary 
materials  that  participants  must  read 
before  they. receive  their  certification 


cards,  as  discussed  above.  Omissions 
can  be  rectified  in  this  manner 
regardless  of  when  the  original  training 
and  testing  occurred. 

The  process  of  developing  and 
disseminating  supplementary  materials 
also  mitigates  the  unfairness  perceived 
by  the  commenter.  programs  that 
updated  their  testii^  and  training  more 
swiftly  need  not  develop,  and  their 
participants  need  not  review,  as  much 
supplementary  information  as  programs 
that  did  not  update  their  testing  and 
training.  In  addition,  until  September 
30.  1993,  voluntary  programs  continued 
to  provide  the  only  source  of  training  in 
refrigerant  handling.  EPA  believes  that 
the  environmental  benefit  of  timely, 
reasonably  stringent  training  and  testing 
outweighed  any  costs  associated  with 
programs'  failure  to  adhere  to  every 
requirenvent  in  the  final  rule. 

Second,  it  was  not  possible  for 
programs  to  fully  comply  with  the 
standards  of  the  final  rule  until 
September  30. 1993.  The  bank  ol  test 
questions  was  not  available  to  programs 
until  EPA  approved  the  first  set  of 
programs,  so  programs  could  not  have 
included  these  questions  in  their  testing 
before  that  date.  Requiring  voluntary 
prograois  to  have  included  such 
questions  would  automatically  prevent 
all  voluntary  programs  from  being 
grandfathered. 

Third,  programs  were  understandably 
reluctant  to  ^ange  their  procedures  and 
materials  given  their  uncertainty  over 
when  EPA  would  announce  the 
approval  of  the  first  set  of  technician 
certification  programs  and  thereby  make 
the  bank  of  test  questions  available.  As 
discussed  below,  the  process  of 
reviewing  certification  programs  can 
vary  greatly  in  length,  depending  upon 
the  completeness  of  initial  submissions 
and  the  speed  with  virbich  programs 
respond  to  later  inquiries.  Voluntary 
programs,  therelbre.  could  not  be  certain 
whether  the  effort  and  expense  of 
revising  and  reprinting  old  tests  would 
be  justified,  since  such  revised  tests 
would  become  obsolete  once  the 
program  operator  had  access  to  the  bank 
of  test  questions.  The  same  uncertainty 
surrounded  efforts  to  develop  and 
disseminate  new  administrative 
procedures,  since  such  procedures 
would  also  probably  be  revised  once 
programs  were  approved. 

Finally,  while  EPA  did  not  approve  of 
programs  advertising  an  "easy" 
ahemative  to  a  future,  closed -book  test, 
determining  whether  each  program  that 
applies  for  grandfathering  did  or  did  not 
engage  in  such  advertising  would  be 
very  diffkuh.  It  would  be  even  harder 
for  EPA  to  determine  whether 
advertising  that  did  occur  was  a 


centrally  organized  can^iaign  or  an 
isolated  incident  Thus.  EPA  does  not 
plan  to  use  reports  of  such  advertising 
as  a  criterion  in  its  grandfethehng 
decisions. 

EPA  will,  however,  consider  requiriitg 
recertification  of  grandfathered 
technicians  after  some  period,  perhaps 
two  years,  if  EPA's  experience  enforcing 
the  rule  indicates  that  tbeir  training  was 
not  adequate.  As  noted  in  the  final  rule 
published  on  May  14, 1993,  EPA 
reserves  the  right  to  require 
recertification  of  any  or  all  technicians, 
if  necessary. 

Another  commenter  argued  that  EPA 
should  grandfather  only  programs  that 
included  a  "live"  instructor  and  should 
not  grandfather  programs  that  offered 
testing  without  training.  EPA  will 
consider  the  training  and  testing  offered 
by  programs  in  their  entirety  rather  than 
requiring  a  specific  instruction 
technique.  While  a  videotape  cannot 
respond  to  questions  firom  technicians 
as  a  "live"  instructor  can.  a  thorough 
and  accurate  videotape  is  preferable  to 
an  ill-informed  instructor.  Moreover,  if 
technicians  have  succeeded  in  passing  a 
comprehensive,  difficult  test  without 
taking  a  special  training  course,  EPA 
believes  that  they  have  demonstrated 
their  knowledge  of  proper  and  legal 
techniques  for  refrigerant  handling, 
which  is  the  goal  of  technician 
certification. 

EPA  is  extending  the  November  14. 
1994  deadline  until  May  15, 1994,  for 
those  technicians  who  successfully 
completed  a  voluntary  program  that 
applies  for  grandfathering  no  later  than 
Ctecember  9, 1994.  During  the  extension 
period,  those  technicians  who 
successfully  completed  a  voluntary 
program  may  continue  to  service, 
maintain,  repair,  and  dispose  of 
appliances  and  may  buy  refrigerant 
using  the  certificates  or  cards  issued  by 
the  voluntary  program.  This  additional 
time  will  allow  EPA  to  consider 
applications  by  voluntary  programs  for 
grandfathering  and  will  enable 
grandfathered  voluntary  programs  to 
provide  stipplementary  information,  if 
necessary,  and  proof  of  EPA-approved 
certification  to  grandfathered 
technicians.  To  make  their  past 
participants  eligible  for  this  extension, 
programs  must  apply  (or  have  already 
applied)  within  30  days  of  publication 
of  this  amendment  (1)  to  be  aj^roved  as 
a  technician  certification  program  under 
§  82.161(c),  and  (2)  to  grandfather 
technicians.  This  extension  does  not 
apply  to  technicians  who  did  not 
participate  in  any  vohmtary  program,  or 
who  participsted  in  voluntary  programs 
that  have  not  applied  and  do  not  apply 
vrithin  the  set  period.  These  technicians 


must  still  be  certified  by  Novemb^  14. 
1994. 

This  extension  provision  is  very 
similar  to  the  one  proposed.  The  one 
difference  between  the  proposed  and 
final  provisions  is  that  the  proposed 
provision  would  have  made  the 
extension  effective  until  six  months 
after  publication  of  the  final  rule,  and 
the  final  provision  makes  the  extension 
effective  until  May  15, 199S,  six  months 
after  the  effective  date  of  the  technician 
certification  requirement.  EPA  made 
this  change  to  establish  a  simple, 
memorable  date  for  the  expiration  of  the 
extension.  Because  EPA  expects  to 
announce  most  of  its  grandfathering 
decisions  when  the  nde  becomes 
effective,  and  because  EPA  expects  the 
rule  to  become  effective  tiefore 
November  14,  1994,  technicians  who 
successfully  completed  voluntary 
programs  will  still  have  at  least  six 
months  to  complete  any  additional 
training  or  testing  necessary  to  become 
certified. 

All  commenters  in  favor  of 
grandfathering  supported  providing  an 
extension  of  the  November  14  deadline 
to  past  participants  in  voluntary 
programs.  Many  commenters  dted  the 
reasons  in  the  piroposal.  noting  that  the 
November  14  deadline  did  not 
anticipate  the  delay  caused  by  this 
amendment  to  the  regulations.  The 
commmters  agreed  that  it  would  be 
counter-productive  to  force  technicians 
who  completed  a  voluntary  program  to 
take  additional  testing  simply  because 
they  do  not  know  whether  or  not  their 
voluntary  program  will  be 
grandfathered.  However,  some 
commenters  believed  that  this  extension 
should  be  linked  to  the  date  that  EPA 
approves  or  disapproves  grandfathering 
of  the  voluntary  program,  rather  than 
the  date  of  publication  of  the  final 
amendment  or  any  other  specific  date. 
This  would  ensure,  these  commenters 
argued,  that  participants  in  these 
programs  had  sufficient  time  to 
compfete  additional  testing  and/or 
training,  if  necessary.  In  addition,  two 
commenters  argued  that  EPA  ^ould  be 
required  to  complete  review  of 
'  grandfothering  applications  within  a 
specific  period  (one  commenter 
suggested  30  days).  Finally,  one 
comm«iter  believed  that  voluntar>- 
programs  should  be  required  to  inform 
their  past  participants  within  a  specific 
period  both  whether  or  not  the  programs 
applied  for  grandfathering  and  whether 
EPA  approved  or  disapproved  their 
applications. 

EPA  agrees  with  the  ctMnmenters  that 
voluntary  programs  and/or  their  past 
participants  should  have  sufficient  time 
to  provide  or  obtain  additional  training 


UMI 


55916  Federal  Register  /  Vol.  59.  No.  216  /  Wednesday.  November  9.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  216  /  Wednesday.  November  9,  1994  /  Rules  and  Regulations  55917 


or  testing  before  the  certification 
requirements  go  into  effiect  for  all 
technicians.  Consequently,  EPA  has 
made  a  considerable  effort  to  review 
grandfathering  applications  in  a  timely 
fashion.  The  Agency  plans  to  annoimce 
the  majority  of  its  grandfathering 
decisions  when  this  rule  is  published  or 
shortly  thereafter.  EPA  believes  that  this 
will  leave  voluntary  programs  and  their 
past  participants  enough  time  to  provide 
any  required  supplementary 
information  and  to  complete  any  needed 
additional  training  or  testing  before  the 
general  six-month  extension  expires, 
making  it  unnecessary  to  issue  separate, 
six-month  extensions  to  each  program. 

Moreover,  the  Agency  considers  a 
fixed,  uniform  deadline  for  certiHcation 
essential  to  effective  compliance  with 
and  enforcement  of  the  sales  restriction. 
The  sales  restriction  requires  that  every 
refrigeration  wholesaler  in  the  U.S. 
understand  which  certification  cards 
issued  by  approved  programs  and  which 
credentials  issued  by  voluntary 
programs  are  valid  for  refrigerant 
purchase.  If  the  credentials  issued  by 
voluntary  programs  "expired"  on 
different  dates,  and  if  each  expiration 
date  were  announced  individually, 
compliance  with  the  sales  restriction 
would  become  unacceptably 
complicated  for  wholesalers. 

EPA  does  not  believe  that  imposing  a 
deadUne  for  review  on  itself  is  either 
necessary  or  practical.  As  noted  above, 
the  Agency  expects  to  announce  most, 
if  not  all,  of  its  grandfathering  decisions 
when  this  amendment  is  pubUshed.  The 
only  voluntary  programs  on  which  EPA 
will  not  have  issued  decisions  will  be 
those  that  have  not  yet  appUed  at  all 
and  those  that  have  not  completed  the 
necessary  information  requirements. 
The  review  process  typically  involves 
multiple  contacts  between  EPA  and  the 
applying  program;  the  speed  with  which 
it  is  completed  depends  as  much  upon 
the  time  taken  by  the  program  to 
respond  to  inquiries  and  develop 
submissions  as  the  time  taken  by  EPA 
to  review  them.  Thus,  even  if  it  devotes 
all  of  its  resources  to  the  review  process, 
EPA  cannot  guarantee  that  reviews  will 
be  completed  within  a  given  period. 

EPA  agrees,  however,  that  voluntary 
programs  should  be  required  to  inform 
past  participants  of  EPA 's  decision  and 
to  provide  any  required  supplementary 
information  within  a  set  period,  so  that 
technicians  have  sufficient  time  to 
review  the  supplementary  information 
or  to  obtain  additional  training  and 
testing  if  it  is  required.  EPA  is  therefore 
modifying  the  proposed  amendment  to 
require  that  (1)  voluntary  programs  that 
EPA  has  disapproved  inform  their  past 
participants  of  EPA 's  decision  within  30 


days  of  their  disapproval,  and  (2) 
programs  that  EPA  has  approved  inform 
their  past  participants  of  EPA's  decision 
and  provide  any  supplementary 
information  within  60  days  of  their 
approval.  EPA  believes  that  30  days  will 
provide  sufficient  time  for  disapproved 
voluntary  programs  to  generate  and  mail 
their  notifications  while  allowing 
technicians  sufficient  time 
(approximately  five  months,  in  most 
cases)  to  complete  a  certification 
program  approved  after  May  14.  1994. 

EPA  is  allowing  60  days  rather  than 
30  days  for  approved  programs  because 
the  Agency  recognizes  that  printing  and 
disseminating  supplementary 
information  may  take  longer  than 
printing  and  maiUng  simple 
notifications.  In  addition,  technicians 
who  successfully  completed  voluntary 
programs  that  are  approved  for 
grandfathering  will  need  less  additional 
training  and  testing  than  technicians 
who  participated  in  voluntary  programs 
that  are  not  approved.  Finally,  EPA  is 
requiring  programs  approved  for 
grandfathering  to  issue  certification 
cards  to  technicians  within  60  days  of 
the  programs'  receipt  of  signed 
statements  from  the  technicians 
indicating  that  the  technicians  have 
read  the  supplementary  information. 
Based  on  discussions  with  voluntary 
programs,  EPA  believes  that  this  will 
allow  sufficient  time  for  voluntary 
programs  to  generate  and  mail  the  cards, 
while  allowing  technicians  enough  time 
to  read  the  supplementary  information. 

EPA  does  not  believe  that  this 
notification  requirement  will  impose  an 
unreasonable  burden  on  the  voluntary 
programs  that  apply  for  grandfathering. 
These  volimtary  programs  have 
undertaken  to  certify  technicians  in 
advance  of  the  final  regulations  and 
have  applied  to  EPA  for  grandfathering. 
Given  their  voluntary  assiunption  of 
responsibility,  it  is  reasonable  to  place 
on  the  voluntary  programs  the 
responsibihties  (1)  to  inform  their 
participants  whether  their  appUcations 
for  grandfathering  were  successful  and 
(2)  to  send  their  participants 
certification  cards  in  a  timely  fashion. 

However,  EPA  is  not  requiring 
voluntary  programs  to  notify 
participants  whether  or  not  the  program 
has  applied  for  grandfathering.  EPA 
believes  that  it  is  the  responsibility  of 
technicians  and/or  their  employers  to 
obtain  this  information,  and  this 
information  is  (and  has  been)  readily 
available  from  both  EPA  and  voluntary 
technician  certification  programs.  The 
Stratospheric  Ozone  Hotline  has  been 
distributing  a  list  of  programs  that  have 
applied  for  grandfathering  since  March, 


1994.  The  list  includes  the  following 
programs: 

Amtrak  Technical  Training  Outer 
Air  Conditioning  Contractors  of 

America 
CFC  Reclamation  and  Recycling 
Climate  Control  Institute,  Inc. 
Delaware  County  Commimity  College 
Environmental  Training  Group 
Hartsog  Trade  School 
Johnson  Controls.  Inc. 
National  Apartment  Association 
National  Association  of  Power 

Engineers 
People's  Natural  Gas 
Refrigeration  Environmental  Protection 

Association 
Refrigeration  School.  Inc. 
Refrigeration  Service  Engineers  Society 
Rock  Valley  College 
State  of  Alaska 
State  of  Wisconsin,  Department  of 

Industry.  Labor  and  Human  Relations 
Sears  Product  Services 
Sequoia  Institute 

Tennessee  Valley  Technical  Program 
Texas  Engineering  Extension  Service 
United  Association  of  Journeymen  and 

Apprentices  of  the  Plumbers  and  Pipe 

Fitting  Industry  of  the  United  States 

and  Canada 
VGI  Training  Division.  Video  General 

Inc. 
York  International 

Since  they  first  appeared  on  this  list, 
six  of  the  programs,  including  Delaware 
County  Commimity  College.  National 
Apartment  Association,  People's 
Natural  Gas,  Rock  Valley  College, 
Sequoia  Institute,  and  Tennessee  Valley 
Technical  Program,  have  withdrawn 
their  applications  for  grandfathering. 
However,  because  these  programs 
appeared  on  the  list,  and  because  some 
of  these  programs  withdrew  relatively 
recently.  EPA  will  grant  past 
participants  in  these  programs  the  six- 
month  extension.  These  programs  must 
inform  their  past  participants  that  they 
have  withdrawn  their  request  for 
grandfathering  by  December  9. 1994,  if 
they  have  not  done  so  already,  so  that 
past  participants  can  obtain  certification 
through  a  program  approved  after  May 
14. 1993. 

Additional  programs  may  apply  for 
grandfathering  until  December  9, 1994. 
EPA  will  provide  wholesalers  and  other 
interested  parties  with  a  revised  list  at 
that  time,  if  necessary. 

One  commenter  believed  that  the 
amendment  should  allow  technicians  to 
continue  to  service  equipment  for  six 
months  from  the  promulgation  date,  as 
long  as  the  equipment  owner  or  oi}erator 
could  demonstrate  that  its  technicians 
attended  a  voluntary  certification 
program.  This  commenter  beUeved  that 


the  extension  should  apply  even  if  the 
voluntary  program  does  not  apply  for 
grandfathering.  EPA  believes  that  only 
technicians  who  participated  in 
voluntary  programs  that  apply  for 
grandfathering  should  be  granted  the 
six-month  extension.  Without  an 
application  for  grandfathering,  EPA  has 
no  reason  to  assume  that  the  training 
might  have  been  adequate  to 
significantly  meet  the  goals  of  the 
technician  certification  program.  The 
extension  is  premised  on  the 
assumption  that  in  many  cases  the 
voluntary  programs  have  ensured 
technician  training  adequate  to  meet  the 
certification  program  goals,  as  would  be 
shown  by  substantial  compliance  with 
most  of  the  standards  in  §82.161  and 
appendix  D.  In  such  cases,  EPA  expects 
to  approve  the  grandfathering 
applications,  and  thus  the  extension 
will  have  avoided  the  need  to  recertify 
technicians  who  eventually  would  be 
grandfathered.  Where  the  program  has 
not  applied  for  grandfathering,  however, 
EPA  has  no  basis  for  believing  either 
that  there  was  a  reasonable  possibility 
that  the  program  significantly  met  the 
goals  of  certification,  or  that  the 
technician  would  not  have  to  recertify  at 
the  expiration  of  the  extension  period. 
EPA  believes  that  bona  fide  voluntary 
certification  programs  will  make  the 
effort  to  apply  for  grandfathering,  and 
that,  in  fact,  most  of  those  programs 
have  applied  afready. 

In  addition  to  the  changes  outlined 
above,  in  this  amendment  EPA  is 
clarifying  how  it  will  determine 
whether  programs  and  individual 
technicians  will  be  grandfathered  for  a 
given  Type.  Whether  a  voluntary 
certification  program  will  be 
grandfathered  for  a  Type  will  depend 
upon  the  coverage  by  the  program  of  the 
material  in  that  Type.  Whether  an 
individual  technician  will  be 
grandfathered  for  a  given  Type  will 
depend  upon  (1)  whether  the  technician 
successfully  completed  a  voluntary 
program  that  has  been  grandfathered  for 
that  Type,  (2)  whether  the  technician 
successfully  completed  the  portions  of 
the  volimtary  certification  program  that 
correspond  to  that  Type,  and  (3) 
whether  the  technician  reads  any 
supplementary  information  required  by 
the  Administrator  pursuant  to 
§  82.161(g)(1)  and  returns  a  signed 
statement  to  that  effect  to  the  program. 
For  clarity.  EPA  is  also  adding  a 
definition  of  "voluntary  certification 
program."  EPA  had  also  proposed 
adding  a  definition  of  "to  be 
grandfathered"  but  the  Agency  has 
determined  that  this  definition  is 
unnecessary.  The  regulations  will 


simply  refer  to  the  "approval"  of  a 
voluntary  program  or  the  "certification" 
of  a  technician  under  a  voluntary 
program. 

To  maintain  consistency,  EPA  is  also 
modifying  appendix  D,  section  j.  The 
revised  section  reads: 

EPA  will  grandfather  technicians  who 
successfully  completed  voluntary 
programs  whose  operators  seek  and- 
receive  EPA  approval  to  grandfather 
these  technicians,  in  accordance  with 
§  82.161(g).  As  part  of  this  process,  these 
certifying  programs  may  be  required  to 
send  EPA-approved  supplementary 
information  to  ensure  the  level  of  the 
technicians'  knowledge.  Technicians 
will  be  required  to  read  this 
supplementary  information  as  a 
condition  of  certification.  The  certifying 
programs  will  also  issue  new 
identification  cards  meeting  the 
requirements  specified  above. 
EPA  is  deleting  the  second  paragraph  of 
appendix  (D)(j).  The  deleted  material 
reads: 

Persons  who  are  currently  technicians 
must  be  certified  by  November  14, 1994. 
Technicians  that  participated  in 
certification  programs  which  do  not 
become  EPA-approved  certifying 
programs  must  either  receive  EPA- 
approved  supplemental  information 
from  the  original  testing  organization  or 
be  certified  by  taking  a  test  given  by  an 
EPA-approved  certification  organization 
by  November  14, 1994. 
This  provision  has  been  rendered 
redundant  by  the  more  specific 
requirements  in  §  82.161  (a)  and  (g). 
Also,  technicians  who  participated  in 
programs  that  are  not  approved  for 
grandfathering  do  not  have  the  option  of 
becoming  certified  through  receipt  of 
EPA-approved  supplemental 
information. 

B.  Clarification  of  the  Scope  of  the 
Technician  Certification  Requirement 

EPA  is  making  several  changes  to 
clarify  the  scope  of  the  technician 
certification  requirement.  Four 
provisions  related  to  the  scoi>e  of  this 
requirement  were  somewhat 
inconsistent:  the  definitions  of 
"technician,"  and  "opening,"  the 
provision  at  §  82.154(1)  that  prohibits 
anyone  but  certified  technicians  fi^m 
opening  or  disposing  of  appliances,  and 
the  technician  certification 
requirements  at  §  82.161(a).  In  the 
August  15, 1994  notice,  EPA  proposed 
changes  intended  to  eliminate  the 
inconsistencies.  First.  EPA  proposed  to 
modify  the  definition  of  "opening"  in 
order  to  distinguish  it  more  clearly  from 
the  definition  of  "technician. "  In  the 
proposed  change,  "opening"  would 


have  been  defined  as  any  service, 
maintenance,  or  repair  on  an  appliance  / 
that  would  (instead  of  "could")  be 
reasonably  expected  to  release 
refrigerant  from  the  appUance  to  the 
atmosphere  unless  the  refrigerant  were 
previously  recovered  from  the 
appliance.  Second,  EPA  proposed  to        j 
modify  the  disposal  provision  of  the 
definition  of  "technician"  to  include 
only  those  parts  of  the  disposal  process 
(e.g.,  evacuation  of  the  equipment)  that 
have  the  potential  to  release  refrigerant. 
Third,  the  proposal  linked  the  definition 
of  technician  to  the  certification 
requirement  at  §  82.161  by  replacing  the 
term  "person"  in  that  requirement  with 
the  term  "technician."  Fourth,  EPA 
proposed  to  eliminate  the  prohibition 
requiring  technician  certification  for 
"opening"  appliances. 

Commenters  supported  EPA's  efforts 
to  clarify  the  scope  of  the  technician 
certification  requirement.  In  particular, 
commenters  supported  EPA's  efforts  to 
exclude  persons  from  the  requirement 
who  performed  activities  that  have  very 
little  chance  of  releasing  refrigerant, 
such  as  painting  appliances  or  repairing 
empty  appliances.  However,  some 
commenters  disagreed  with  the 
proposed  scope,  and  others  believed 
that  the  proposed  clarification  either 
failed  to  remove  all  of  the  ambiguities 
or  introduced  new  ones. 

The  proposed  clarifications  are 
necessary  to  accomplish  the  intended 
purposes  of  the  provisions  being 
revised.  One  important  goal  of  die 
refrigerant  recycling  provisions  is  to 
clearly  identify  those  conditions  that 
vdll  require  evacuation  of  an  appliance. 
Another  critical  element  of  the 
provisions  is  to  state  the  kinds  of 
activities  that  may  be  performed  only  by 
a  certified  technician.  In  addition,  EPA 
intends  the  regulations  to  clearly 
indicate  the  types  of  situations  that  do  _ 
not  require  evacuation  and  those 
activities  that  need  not  be  performed  by 
a  certified  technician. 

In  their  current  form,  the  provisions 
do  not  clearly  distinguish  maintenance, 
service,  repair  and  disposal  that  should 
require  technician  certification  from 
maintenance,  service,  repair  and 
disposal  that  should  require  evacuation  - 
of  the  appliance  or  component  to  be 
serviced.  EPA  believes  that  technician 
certification  requirements  should  be 
triggered  by  activities  that  carry  a 
reasonable  risk  or  probability  of 
refrigerant  release.  Where  there  is  a 
reasonable  risk  of  release,  certification 
ensures  among  other  things  that  the 
technician  knows  how  to  minimize  that 
risk  and  understands  the  environmental 
importance  of  avoiding  a  release. 
However,  EPA  beUeves  that  evacuation 
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requiranMnts  should  be  triggBied  by 
activities  that  would  release  refrigerant 
unless  the  refrigerant  «vera  recovered 
previously.  Evacuation  avoids  such  an 
otherwise  inevitable  release  by 
emptying  the  appliance  of  refrigerant 
prior  to  the  contemplated  activity. 
(While  some  refrigerant  will  remain  in 
an  appliance  evm  after  the  appliance 
has  been  evacuated  pursuant  to 
§82.156,  the  Agency  does  not  intend  to 
require  evacuation  to  levels  below  thoee 
specified  in  $82,156.) 

In  the  rule  published  May  14. 1993, 
EPA  had  linked  both  the  technician 
certification  and  evacuation 
requirements  to  the  definition  of 
"opening."  Thus,  "technician"  was 
defined  as  "any  penoa  who  performs 
maintenance,  service,  or  repair  that 
could  reasonably  be  expected  to 
release"  refrigerant,  and  "opening"  was 
defined  as  "any  service,  maintenance,  or 
repair  ■  •  •  that  could  reasonably  be 
expected  to  release  refrigerant." 
Evacuatioo  was  required  prior  to 
opening,  and  only  technicians  were 
aflowed  to  open  appliances.  EPA  had 
linked  these  raquirementa  believing  that 
the  same  group  of  people  who 
performed  service  the*  required 
evacuation  would  be  those  who  engaged 
in  activities  that  carry  significant  rUk  of 
refrigerant  release. 

In  the  proposed  amendment,  EPA 
recognized  that  there  are  some  types  of 
service,  such  as  charging  appliances, 
that  should  not  trigger  evacuation 
requirements  but  t^t  carry  a  significant 
risk  of  refrigerant  release.  On  the  other 
hand,  there  are  other  types  of  service, 
such  as  replacement  of  compressora, 
that  should  trigger  evacuation 
requirements  but  that,  once  evacuation 
is  complete,  carry  no  risk  of  refrigerant 
release.  Moreover,  there  are  some 
people  who  engage  only  In  one  or  the 
other  of  these  types  of  maintenance, 
service,  repair,  and  disposal 

Accordingly,  EPA  proposed  to  detach 
the  certification  requirement  from 
"opening"  appliances  by  deleting 
prohibition  §82.154(1),  which  had 
required  certification  for  persons  who 
open  apphances.  In  addition,  EPA 
popoMd  to  sharpen  the  distinction 
between  the  definitions  of  "opening" 
and  "technician."  Whereas  both 
definitions  had  referred  to  maintenance, 
service,  or  repair,  "that  could" 
{emphasis  added]  reasonably  be 
"expected  to  release  refrigerant  to  the 
atmosphere."  the  proposed  definition  of 
"opening"  was  changted  to  "service, 
maintenance,  or  repair  *  *  •  that  would 
(emphasis  added]  be  reasonably 
expected  to  release  refrigerant  to  the 
atmosphere."  The  evacuation 
requirements  remained  triggered  by 


"opening"  of  appliances.  Finally,  EPA 
tied  the  certification  requirements  at 
§82.161  to  the  definition  of  technician, 
clarifying  that  maintenance,  service, 
repair,  and  disposal  that  has  no 
reasonable  chance  of  releasing 
refrigerant  would  not  require 
certification.  In  this  fashion,  EPA 
attempted  to  convey  that  while 
technician  certification  requirements 
would  be  triggered  by  activities  carrying 
a  reasonable  risk  or  probability  of 
refrigerant  release,  evacuation 
requirements  would  be  triggered  by 
activities  that  certainly  would  release 
significant  quantities  of  refrigerant 
unless  the  refrigerant  were  recovered 
previously. 

Commenters  have  stated,  however, 
that  changing  the  "could"  in  the 
definition  of  "opening"  to  "would" 
does  not  sufficienUy  define  the  types  of 
maintenance,  service,  repair,  and 
disposal  that  require  evacuation  of  the 
appliance  or  component  to  be  serviced. 
In  addition,  commenters  asserted  that, 
due  to  the  ambiguity  of  the  term 
"could,"  the  proposed  definition  of 
technician  fails  to  sufficiently  define  the 
types  of  maintenance,  service,  repair, 
and  disposal  that  should  require 
technician  certification.  Commenters 
noted  that  there  are  a  variety  of  types  of 
activities  that  might  still  be  inducted  in 
the  cettification  requirement  although 
EPA  did  not  intend  certification  to  cover 
these  activities.  Procedures  stich  as 
painting  appliances,  tightening  nuts  and 
bolts  on  fiilly  charged  appliances,  and 
disposing  evactiated  appuances  "could" 
release  refrigerant.  As  commenters 
pointed  out,  a  dropped  paint  brush  or 
wrench  has  a  minute  chance  of 
rupturing  a  refrigerant  line,  while 
tightening  nuts  and  bohs  could  release 
refrigerant  in  the  unlikely  event  of  boh 
shearing  or  failure.  In  addition, 
commenters  noted  that  under  the 
current  definition,  certification  might  be 
required  for  maintenance,  service, 
repair,  and  disposal  of  evacuated 
appliances  because  small  amounts  of 
refrigerant  would  be  released  even  fit>m 
evacuated  appliances. 

Commenters  suggested  a  variety  of 
alternative  methods  for  clarifying  the 
scope  of  the  evacuation  and  tedmician 
certification  requirements.  Many 
commenters  suggested  that  EPA 
explidtly  list  in  the  definitions  of 
"opening"  and  "technidan"  the 
activities  that  it  intended  to  indude  in 
or  exdude  from  those  definitions.  For 
instance,  one  commenter  proposed 
explidUy  excluding  disposal  of  empty 
appliances  from  the  definition  of 
"technidan."  Another  commenter 
recommended  adding  a  statement  to  the 
definition  of  "opening"  that  read. 


"opening  does  not  indude  any  activity 
intended  by  design  to  close  or  tighten 
the  system,  including  but  not  limited  to 
tightening  nuts  and  bolts  to  reduce 
refiigerant  leaks."  A  third  commenter 
suggested  induding  "adding  or 
removing  class  I  or  dass  D  refrigerant 
from  an  appliance"  in  the  definition  of 
"opening." 

Commenters  also  suggested  explidtly 
listing  induded  or  excluded  activities  in 
other  provisions  of  the  regulation,  such 
as  the  evacuation  requirements  at 
§  82.156(a)  and  the  prohibition  at 
§  82.154(1).  (Some  commenters  did  not 
appear  to  realize  that  EPA  was 
proposing  to  delete  this  prohibition.) 
One  commenter  suggested  that  EPA  add 
language  to  §  82.156(a)  clarifying  that 
"lajdding  refrigerant  does  not,  in  itself, 
require  evacuation."  A  second 
commenter  proposed  exduding  from 
§  82.154(1)  "persons  who  repair,  service, 
or  maintain  appliances  that  do  not 
contain  refrigerant  at  the  time  work  is 
performed."  A  third  commenter 
suggested  addins  a  provision  that  would' 
prohibit  anyone  out  certified 
technidans  fiom  adding  or  removing 
refiigerant  from  appliances. 
In  addition,  commenters 
recommended  other  changes  to  the 
definition  of  "opening."  These 
commenters  focussed  on  the  phrase, 
"would  be  reasonably  expected  to 
release  refrigerant,"  whidi  they  found 
subjective  and  unclear.  One  commenter 
suggested  substituting  "would  create  a 
reasonable  probability"  for  "would  be 
reasonably  exneded."  Two  commenters 
recommended  eliminating  the  concept 
of  refiigerant  release  from  the  definition 
altogether  and  defining  "opening"  as 
"entry  into  the  refiigeration  circuit  of  an 
appUance."  One  of  these  defined 
"entry"  as  "any  action  that  is  intended 
by  dewign  to  violate  the  integrity  of  an 
enclosure  that  contains  or  would 
contain  the  refrigerant." 

There  are  clearly  a  number  of  ways  In 
which  the  scopes  of  the  certification  and 
evacuation  requirements  could  be 
clarified.  To  keep  the  rule  as 
straightforward  as  possible,  EPA  has 
chosen  to  place  the  conditions  that 
trigger  these  requirements  in  the 
definitions  of  "technician"  and 
"opening"  respectively  and  to  use  the 
definitions  alone  to  delineate  the 
scopes.  In  addition,  as  proposed,  EPA  is 
eliminating  the  prohibition  at 
§82.154(1).  which  introduced  confusion 
by  linking  technidan  certification 
requirements  to  the  definition  of 
"opening." 

As  discussed  above,  EPA  believes  that 
evacuation  requirements  should  be 
triggered  by  activities  that  would  release 
refrigerant  tmlass  the  refiigerant  were 


recovered  previously.  This  includes  any 
maintenance,  service,  or  repair  that 
leaves  the  appliance  open  to  the 
atmosphere  for  more  than  an  instant.  It 
does  not  include  connecting  and 
disconnecting  hoses  and  gauges  to  and 
from  the  appliance  to  measure  pressures 
within  the  appliance  and  to  charge 
refrigerant  into  or  recover  refrigerant 
from  the  appliance.  While  these 
procedures  may  release  refrigerant,  the 
releases  are  small  and  unavoidable. 
Moreover,  most  of  the  procedures  are 
fundamentally  inconsistent  with 
refrigerant  recovery;  their  purpose 
would  be  defeated  by  it. 

In  view  of  these  considerations,  EPA 
is  establishing  the  following  definition 
of  "opening:" 

Opening  an  appliance  means  any 
service,  maintenance,  or  repair  on  an 
appliance  that  would  release  class  I  or 
class  II  refiigerant  from  the  appliance  to 
the  atmosphere  unless  the  refrigerant 
were  recovered  previously  from  the 
appliance.  Connecting  and 
disconneding  hoses  and  gauges  to  and 
from  the  appliance  to  measure  pressures 
within  the  appliance  and  to  add 
refrigerant  to  or  recover  refrigerant  from 
the  appliance  shall  not  be  considered 
"opening." 

EPA  believes  that  the  revised 
definition  of  "opening"  responds  to  the 
concerns  raised  about  the  proposed 
definition  and  clarifies  the  scope  of 
activities  subject  to  evacuation 
requirements.  By  replacing  "would  be 
reasonably  expected"  with  "would,"  the 
revision  minimizes  any  subjectivity  that 
may  have  been  in  the  proposed      « 
definition  and  clarifies  that  the 
activities  covered  are  those  that  would 
release,  not  just  could  release, 
refrigerant  if  the  refrigerant  were  not 
recovered  first.  The  revised  definition 
also  recognizes  that  there  are  some  types 
of  maintenance,  repair,  and  disposal 
whose  purpose  is  not  consistent  with 
refrigerant  recovery  and  that  therefore 
should  not  trigger  evacuation 
requirements. 

EPA  does  not  believe  that  "entry  into 
the  refrigerant  circuit"  is  sufficiently 
clear,  in  itself,  to  serve  as  the  definition 
of  "opening."  Even  combined  with  the 
suggested  definition  for  "entry,"  the 
suggested  definition  of  "opening"  may 
be  interpreted  to  include  more  than  the 
commenters  evidently  intended.  One 
could  argue,  for  instance,  that  attaching 
hoses  and  gauges  to  an  appliance  could 
be  construed  as  an  "action  that  is 
intended  by  design  to  violate  the 
integrity  of  an  enclosure  that  contains  or 
would  contain  the  refiigerant."  When 
the  hose  is  attached,  the  previously  self- 
contained  appliance  has  an  opening  in 
it,  even  if  tltis  opening  leads  cmly  to  a 


charging  cylinder  or  gauge  instead  of  to 
the  atmosphere.  In  fad,  EPA  believes 
that  the  language  in  the  proposed 
definition  of  "entry"  is  more  useful  in 
the  definition  of  "technician"  than  in 
the  definition  of  "opening,"  and  as  . 
discussed  below,  the  Agency  is  using 
this  language  in  the  former. 

Some  of  the  commenters  suggested 
defining  "opening"  in  a  way  that  would 
prevent  "opening"  from  ever  occurring 
if  the  evacuation  requirements  of 
§  82.156(a)  were  observed.  One 
commenter,  for  example,  suggested  that 
EPA  revise  the  definition  to  read, 
"Opening  an  appliance  means  entry  into 
the  refrigerant  circuit  of  an  appliance 
containing  a  class  I  or  class  II 
refiigerant,  unless  the  refrigerant  were 
previously  recovered  from  the 
appliance."  Another  commenter 
recommended  that  EPA  change  the 
definition  to  read,  "Any  repair,  service, 
or  maintenance  on  an  appliance  that 
would  create  a  reasonable  probability 
that  the  physical  integrity  of  the 
refrigeration  circuit  would  be 
compromised  and  allow  a  release  of 
refrigerant  from  the  appliance  to  the 
atmosphere.  Recovery  of  the  refrigerant 
fi^m  the  refiigeration  circuit  by  a 
certified  technician  before  beginning 
such  repairs,  service,  or  maintenance 
shall  create  a  rebuttable  presumption 
that  there  is  no  reasonable  probability 
that  a  release  of  refrigerant  from  the 
appliance  would  be  allowed  as  a  result 
thereof." 

EPA  developed  the  term  "opening"  to 
describe  the  activities  before  which 
refrigerant  should  be  recovered.  Neither 
the  existing  nor  the  proposed  definition 
of  "opening"  requires  actual  refrigerant 
release;  instead,  the  definitions  refer  to 
activities  that  would  ("could"  in  the 
existing  definition)  release  refrigerant  if 
the  refrigerant  were  not  previously 
recovered.  The  activities  can  take  place 
either  while  the  appliance  is  fully 
charged  or  after  it  is  evacuated;  they  are 
considered  "opening"  either  way.  In 
this  way,  EPA  established  a  simple 
trigger  that  can  be  invoked  in  the 
evacuation  requirements  at  §  82.156(a) 
as  follows:  "all  persons  opening 
appliances  *  •  •  must  evacuate 
*   •   *  ."  If  "opening"  never  occurs,  then 
the  evacuation  requirements  are  never 
triggered.  Alternative  ways  of  triggering 
evacuation  requirements,  such  as  stating 
that  recovering  refrigerant  establishes  a 
rebuttable  presumption  that  opening 
does  not  occur,  add  unnecessary 
complication  and  confusion  to  the 
regulatory  strudure. 

As  stated  above,  EPA  believes  that 
technician  certification  requirements 
should  be  triggered  by  activities  that 
carry  a  reasonable  risk  or  probability  of 


refrigerant  release.  The  Agency  believes 
that  activities  that  carry  a  reasonable 
risk  of  refrigerant  release  are  those  that 
are  intended  to  move  across  the 
boundary  of  the  refiigerant  circuit,  or 
"violate  the  integrity  of  the  refiigerant 
circuit,"  as  one  commenter  put  it,  while 
refrigerant  remains  in  the  appliance. 
These  conclusions  flow  directly  from 
the  physical  structure  of  refiigeration 
systems,  including  enclosed  refiigerant 
circuits.  As  long  as  the  refrigerant 
circuit  is  not  violated,  there  is  no  risk 
of  release  expected.  However,  the  risk  of 
release  increases  dramatically 
immediately  upon  violation  of  the 
refrigerant  circuit. 

Violation  of  the  refrigerant  circuit 
includes  attaching  hoses  and  gauges  to 
add  or  remove  refrigerant  and  to 
measure  pressures  within  the  appliance. 
It  also  includes  field  assembly  of  pre- 
charged  split  systems,  which  involves 
establishing  a  new  connection  between 
previously  separate  refiigerant 
enclosures.  It  does  not  include  activities 
such  as  painting  the  appliance,  re- 
wiring an  external  electrical  circuit, 
replacing  insulation  on  a  length  of  pipe, 
or  tightening  nuts  and  bolts  on  the 
appliance  (unless  the  nut  or  bolt  is 
obviously  weakened  and  may  be 
reasonably  expected  to  shear  and  result 
in  refrigerant  release).  EPA  agrees  with 
commenters  that  the  chances  of  release 
during  these  activities  are  remote.  EPA 
intended  the  phrase  "could  be 
reasonably  expected  to  release"  to 
prevent  these  remote  possibilities  from 
triggering  the  certification  requirements, 
particularly  since  certification  would 
not  reduce  the  likelihood  of  such 
accidents  occurring. 

Activities  that  carry  a  reasonable  risk 
of  refrigerant  release  also  exclude 
maintenance,  service,  repair,  or  disposal 
of  appliances  that  have  already  been 
evacuated  pursuant  to  §82.156,  unless 
the  ser\'ice  consists  of  recharging  the 
appliance.  As  stated  in  the  proposal. 
EPA  does  not  believe  that  individuals 
who  service,  maintain,  repair,  or 
dispose  of  only  empty  appliances  need 
to  be  certified,  since  releases  have 
already  been  minimized  to  the  extent 
possible  through  evacuation.  While 
maintenance,  service,  or  repair  on  the 
empty  appliance  could  conceivably 
have  an  impact  on  future  releases, 
particularly  if  performed  incorrectly, 
technician  certification  does  not,  and 
cannot,  address  every  asped  of  repair 
that  could  lead  to  such  releases.  Thus, 
requiring  persons  who  repair  empty 
appUances  to  be  certified  would  not 
significantly  reduce  the  likelihood  of 
such  releases.  However,  requiring  ! 

certification  for  the  individual  who 
recharges  the  appliances  probably  will 
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significantly  reduce  the  likelihood  of 
such  raleaaea.  because  EPA's  bank  of 
test  questions  emphasizes  the  need  to 
test  appliances  for  leaks  before 
recharging  them.  By  performing  such 
testing,  the  individual  who  recharges 
the  appliance  will  be  able  to  detect  and 
rectify  many  of  the  problems  that  would 
lead  to  subsequent  emissions  from  the 
appliance. 

Just  as  EPA  considers  certification 
important  for  persons  recharging 
appliances,  the  Agency  considers 
certification  important  for  persons  who 
determine  whetner  or  not  appliances 
have  been  evacuated  adequately  to  be 
opened   However,  the  revised  definition 
of  technician,  without  changes 
elsewhere  in  the  rule,  might  permit 
uncertified  persons  to  make  this 
determination  in  one  instance. 
Specifically,  the  revised  definition 
excludes  individuals  who  move 
refrigerant  within  an  appliance  (e.g.. 
into  a  receiver)  and  who  thereby 
evacuate  a  component  to  be  serviced. 
The  revised  definition  also  excludes 
individuals  who  open  evacuated 
appliances  or  components.  While  EPA 
does  not  believe  that  either  of  these 
activities  requires  certification  in  itself, 
EPA  recognizes  that  when  they  are 
performed  in  sequence  by  uncertified 
technicians,  there  is  a  risk  that  the 
appliance  will  be  opened  before  it  has 
been  properly  evacuated  pursuant  to 
§  82.154(a).  Thus,  EPA  is  ins.'^ning  a 
sentence  into  §  82.154(a)  that  will 
require  verification  of  evacuation  by 
certified  technicians.  §  82.156(a)  is 
amended  to  read: 

(a)  Effective  July  13,  1993,  all  persons 
opening  appliances  except  for  MVACs 
for  maintenance,  service,  or  repair  must 
evacuate  the  refrigerant  in  either  the 
entire  unit  or  the  part  to  be  serviced  (if 
the  latter  can  be  isolated)  to  a  system 
receiver  or  a  recovery  or  recycling 
machine  certified  pursuant  to  §  82.158. 
All  persons  disposing  of  appliances, 
except  for  small  appliances.  MVACs, 
and  MVAC-like  appliances  must 
evacuate  the  refrigerant  in  the  entire 
unit  to  a  recovery  or  recycling  machine 
certified  pursuant  to  $82,158.  Effective 
December  9.  1994.  certified  technicians 
must  verify  that  the  applicable  level  of 
evacuation  has  been  reached  in  the 
appliance  or  the  part  before  it  is  opened. 

To  make  the  definition  of  technician 
as  clear  as  possible,  EPA  is  explicitly 
listing  activities  that  do  or  do  not  have 
a  reaaonable  probabifity  of  releasing 
refrigerant  in  the  definition  of 
technician.  The  revised  definition  reads 
as  follows: 

Technician  means  any  person  who 
performs  maintenance,  service,  or  repair 
that  could  be  reasonably  expected  to 


release  class  I  or  class  11  refrigerants 
from  appliances,  except  for  MVACs. 
into  the  atmoaphere.  Technician  also 
means  any  person  who  performs 
disposal  of  appliances,  except  for  small 
appliances,  MVACs.  and  MVAC-like 
appliances,  that  could  be  reasonably 
expected  to  release  class  I  or  class  U 
refrigerants  frtmi  the  appliances  into  the 
atmosphere.  Performing  maintenance, 
service,  repair,  or  disposal  could  be 
reasonably  expected  to  release 
refrigerants  only  if  the  activity  is 
reasonably  expected  to  violate  the 
integrity  of  the  refrigerant  circuit. 
Activities  reasonably  expected  to  violate 
the  integrity  of  the  refrigerant  circuit 
include  activities  such  as  attaching  and 
detaching  hoses  and  gauges  to  and  from 
the  appliance  to  add  or  remove 
refrigerant  or  measiu^  pressure  and 
adding  refrigerant  to  and  removing 
refrigerant  from  the  appliance. 
Activities  such  as  painting  the 
appliance,  re-wiring  an  external 
electrical  circuit,  replacing  insulation 
on  a  length  of  pipe,  or  tightening  nuts 
and  bolts  on  the  appUanca  are  not 
reasonably  expected  to  violate  the 
integrity  of  the  refrigerant  circuit. 
Performing  maintenance,  service,  repair, 
or  disposal  of  appliances  that  have  been 
evacuated  pursuant  to  §82.156  could 
not  be  reaaonably  expected  to  release 
refrigerants  from  the  appliance  unless 
the  maintenance,  service,  or  repair 
consists  of  adding  refrigerant  to  the 
appliance.  Technician  includes  but  is 
not  limited  to  installers,  contractor 
employees,  in-house  service  personnel, 
and  in  some  cases,  owners. 

EPA  is  also  adding  the  following 
definition  of  "refrigerant  circuit:" 

Refrigerant  circuit  means  the  parts  of 
an  appliance  that  are  normally 
connected  to  each  other  (or  are 
separated  only  by  internal  valves)  and 
are  designed  to  contain  refrigerant. 

There  was  some  disagreement  among 
the  commenters  regarding  the  kinds  of 
maintenance,  service,  repair,  and 
disposal  that  should  require  technician 
certification.  Two  commenters 
supported  requiring  certification  of 
individuals  who  add  refrigerant  to 
appliances;  however,  one  commenter 
opposed  this  requirement.  This 
commenter  argued  that  requiring 
certification  for  persons  who  add 
refrigerant  to  industrial  process 
refrigeration  was  "extremely 
burdensome,"  since  even  transferring 
refrigerant  from  one  portion  of  an 
industrial  process  refrigeration 
appliance  to  another  (such  as  an 
internal  receiver)  could  be  construed  as 
"adding  refrigerant."  In  addition,  the 
commenter  stated  that  "the  regulated 
community  was  lead  (sic)  to  believe  that 


the  simple  addition  of  refrigerant  to  a 
system  *  *  *  did  not  have  to  be 
certified."  The  commenter  also  staled 
that  EPA  staff  told  him  in  March  of  1994 
that  persons  who  charge  equipment  do 
not  need  to  be  certified.  Finally,  the 
commenter  stated  that  if  EPA  intended 
to  require  certification  of  persons  who 
add  refrigerant  to  industrial  process 
refrigeration  systems.  EPA  should 
establish  a  new  certification  category  for 
such  persons  and  should  permit  such 
persons  an  additional  six  months  to 
become  certified,  since  EPA  was 
reversing  its  earlier  position  regarding 
the  need  for  such  persons  to  be  certified. 

EPA  does  not  befieve  that  requiring 
certification  for  persons  who  add 
refrigerant  to  industrial  process      •^ 
refrigeration  systems  is  unduly 
burdensome.  First,  transferring 
refiigerant  from  one  part  of  a 
refrigeration  circuit  to  another 
(including  receivers  that  are  separated 
frt>m  the  operating  circuit  only  by 
internal  valves)  will  not  require 
certification  under  the  new  definition  of 
technician.  The  definition  excludes 
activities  that  do  not  "violate  the 
integrity  of  the  refrigerant  circuit." 
Thus,  technicians  who  only  transfer 
refrigerant  within  industrial  process 
units  will  not  have  to  be  certified. 
Second,  at  least  three  other  users  of 
industrial  process  refiigeration 
commented  on  the  rule,  and  none  of 
them  expressed  concern  that 
certification  of  persons  adding 
refrigerant  to  industrial  process 
refiigeration  systems  would  be 
"burdensome."  In  fact,  one  of  these 
commenters  recommended  that  EPA 
add  a  provision  to  the  regulation  to 
specifically  prohibit  anyone  but 
certified  technician.s  from  adding  or 
removing  refrigerant  from  appliances. 
Third,  EPA  believes  that  certification  of 
persons  adding  refiigerant  to  industrial 
process  systems  (as  opposed  to 
transferring  refrigerant  within  such 
systems)  is  justified  because  any 
disturbance  of  a  refrigeration  circuit  has 
the  potential  to  release  significant 
quantities  of  refrigerant,  for  instance  if 
a  charging  hose  is  not  properly  attached 
to  a  servicing  aperture  or  if  a  valve  is 
not  resealed  after  charging. 

To  support  the  position  that  persons 
charging  appliances  should  not  be 
certified,  the  commenter  also  cited 
language  fitim  the  preamble  to  the  May 
14. 1993  rule.  This  stated  that  persons 
who  charge  appliances  during  • 
manufacture  and  transfer  refrigerant 
from  container  to  container  did  not  have 
to  be  certified.  The  commenter  impUed 
that  these  activities  were  equivalent  to 
charging  appUances  diuing  servicing. 
However,  in  the  same  discussion  cited 


by  the  commenter,  EPA  repeatedly 
distinguished  between  these  activities 
and  servicing  of  appliances.  EPA 
believes  that  transferring  refrigerant 
between  containers  and  charging  during 
manufocture  are  in  general  less 
complex,  more  routinized.  and  in  the 
case  of  charging  during  manufacture, 
more  automated  than  charging 
appliances  in  the  field.  Thus,  while  EPA 
did  not  include  appliance 
manufacturing  persmmel  in  its 
definition  of  "technician,"  it  did 
include  appliance  "installers,"  whose 
only  contact  with  refrigerant  may  be 
during  the  diargine  process. 

EPA  recognizes  that  there  was  some 
confusion  within  the  regulated 
community  regarding  the  scope  of  the 
certification  requirement.  In  fact,  EPA 
undertocA  this  rulemaking  in  part  to 
eliminate  such  confusion.  However, 
EPA  does  not  believe  that  the  confusion 
justifies  granting  persons  charging 
appliances  their  ovm  category  of 
certification  or  an  additional  six  inonths 
to  meet  certification  requirements.  As 
noted  above,  only  one  commenter 
objected  to  the  clarification  that  persons 
adding  refrigerant  must  be  certified; 
other  commenters  from  the  same  sector 
supported  this  requirement. 

One  commenter  supported  EPA's 
clarification  that  installers  of  appliances 
must  be  certified.  This  commenter 
stated  that  the  appUcability  of  the 
certification  requirement  to  installers 
had  not  been  clear  in  the  final  rule 
pubHshed  on  May  14, 1993.  but  that  the 
proposed  definition  corrected  this 
problem.  The  commenter  requested  that 
EPA  "ctxttinue  to  be  consistent  on  this 
matter  by  prohibiting  the  sale  of  pre- 
charged  split  systems  and  components 
to  'do-it-yourself  installers  such  as 
homeowners.** 

Precharged  components  are  parts  of 
appliances  that  are  sold  with  refrigerant 
already  contained  in  them.  Pre-charged 
split  systems  are  air  conditioners  that 
are  typically  sold  as  two  parts,  one  of 
which  contains  the  evaporator,  the 
other,  the  condenser.  Both  parts  also 
contain  refrigerant  and  must  be  joined  at 
the  installation  site  for  the  air 
conditioner  to  function. 

As  noted  above,  EPA  agrees  with  the 
commenter  that  installers  of  pre-charged 
split  systems  and  components  should  be 
certified,  because  joining  the  two  halves 
of  a  spbt  system  during  installation 
involves  violation  of  the  refrigerant 
circuit.  Moreover,  EPA  agrees  that  sales 
of  pre-charged  split  systems  and  other 
pre-charged  a{^liance  components 
should  be  limited  to  certified 
technicians  to  ensure  that  only  certified 
technicians  install  them.  The  sales 
restriction  provision  (§82.154(n)  in  the 


rule  pubhshed  on  May  14, 1994) 
contains  an  excepition  permitting  the 
sale  to  uncertified  persons  of  refrigerant 
contained  in  an  appbance.  While 
individual  pre-charged  ctHnponents  are 
clearly  not  "appliances,**  pre-charged 
split  systems,  although  not  fully 
assembled,  arguably  could  be 
considered  "appliances."  Thus,  the 
exception  might  be  interpreted  to  permit 
the  sale  of  pTe-<Jiarged  split  systems  to 
uncertified  persons.  EPA  is  revising  this 
exception  to  remove  this  ambiguity  and 
clarify  that  it  allows  the  sale  to 
uncertified  persons  of  refrigerant 
contained  in  appliances  only  with  fully 
assembled  refrigerant  circuits.  This  will 
prohibit  the  sale  of  split  systems  to 
anyone  but  certified  technicians. 

While  this  fiarification  of  the  sales 
restriction  follows  logically  from  the 
clarificaticHis  to  the  scope  of  the 
technician  certification  requirement  that 
were  proposed,  the  regulated 
community  should  have  a  reasonable 
period  of  time  to  conform  to  the  revised 
sales  restricticm.  The  old  exception  to 
the  sales  restriction  for  refrigerant 
contained  in  appliances  will  therefore 
remain  in  effect  until  60  days  after 
publication  of  this  final  rule. 

Another  commenter  argued  that 
persons  performing  maintenance, 
service,  or  repair  that  are  required 
during  emergencies  or  that  release  only 
"de  minimis"  quantities  of  refrigerant 
should  not  need  to  be  certified.  This 
commenter  stated  that  in  an  emergency, 
prompt  action  is  often  necessary  in 
order  to  protect  lives,  property,  and  the 
environment.  If  a  system  were  to 
devefop  a  large  leak  during  the  night 
shift,  for  example,  the  entire  refrigCTant 
charge  could  be  lost,  necessitating 
shutdown  of  the  process,  before  a 
certified  technician  was  able  to  respond 
to  a  special  call.  All  that  might  be 
required  to  repair  the  leak  is  tightening 
the  nuts  holding  a  flange  together,  an 
operaticMi  that  would  not  be  performed 
any  better  by  a  certified  technician  than 
by  other  plant  personnel.  The 
commenter  stated  that  if  EPA  did  not 
allow  an  exception  to  the  certification 
requirements  for  emergencies,  the 
commenter's  staff  may  have  no  option 
but  to  "sit  idly  as  entire  charges  of 
refrigerant  escape.**  The  commenter 
recommended  that  EPA  establish  the 
following  exception  to  the  certification 
requirements: 

Nothing  in  this  subpart  is  intended  to 
prohibit  servicing  or  maintenance 
activities  performed  by  a  person  not 
certified  as  a  technician  pursuant  to 
§82.161.  if  the  person  is  qualified  by 
training  and/or  experience  to  perform 
the  task  safrfy  and  effectively,  where: 
*  *   *  (2)  The  servicing  or  maintenance 


activity  is  necessary  due  to  an 
emergency;  no  technician  certified  for 
that  type  of  af^liance  pursuant  to 
§  82.161  is  available-,  and  postponing  the 
activity  is  likely  to  residt  in  significant 
releases  of  refrf^rant,  significant 
hazards  to  health,  safety  or  the 
environment,  or  substantial  property 
damage. 

EPA  recognizes  that  emergency 
situations  may  arise  where  a  certified 
technician  is  not  immediately  available 
to  perform  needed  repairs.  However. 
EPA  is  reluctant  to  establish  a  special 
exception  for  emergencies  for  a  number 
of  reasons.  First.  EPA  has  clarified 
above  that  many  procedures  that  would 
reduce  leakage,  such  as  tightening  the 
nuts  on  the  flange  in  the  commenter's 
example,  do  not  require  certification 
because  they  are  not  expected  to  violate 
the  integrity  of  the  refrigeration  circuit. 
Second.  EPA  does  not  consider  the 
certification  requirement  overly 
burdensome.  If  operators  of  air- 
conditioning  and  refrigeraticm 
equipment  believe  that  there  is  a 
significant  chance  that  an  emergency 
leak  may  occur,  they  can  ensure  that  a 
certified  technician  is  available  on-site 
or  on-call  during  every  shift.  This 
certainly  provides  a  credible  alternative 
to  sitting  "idly  as  entire  charges  of 
refrigerant  escape."  Third,  the  language 
suggested  by  the  commenter  for  the 
exception  includes  several  undefined. . 
subjective  terms,  including  "qualified." 
"emergency."  "available."  "significant" 
(applied  both  to  "releases"  and 
"hazards '),  and  "substantial."  Even  if 
EPA  considered  the  excepticm 
necessary,  defining  these  terms  would 
be  very  difficult.  Consequently,  the 
exception  would  be  difficult  to  apply 
and  enforce,  and  absent  a  clearly 
demonstrated  need  for  such  a  provision, 
EPA  is  reluctant  to  adopt  this  exception. 

The  commenter  also  requested  an 
exception  from  certification 
requirements  for  persons  performing 
maintenance,  service,  of  repair  that 
release  only  "de  minimis"  quantities  of 
refrigerant  and  that  do  not  require  the 
use  of  recycling  or  recovery  equipment. 
The  commenter  argued  that  plant 
operators  would  be  fully  qualified  to 
perform  minor  repairs  sucb  as  changing 
a  gauge,  if  the  maintenance  does  not 
involve  evacuating  the  appliance  and 
any  resulting  losses  of  refrigerant  are  de 
minimis.  According  to  the  commenter, 
such  operators  are  already  familiar  v*ith 
procedures  such  as  closing  valves  to 
isolate  high-pressure  materials  and 
removing  and  installing  gauges;  these 
procedures  apply  to  much  of  the 
equipment  in  industrial  facilities  in 
addition  to  refrigeration  equipment. 
Thus,  workers  who  are  not  refiigeration 
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technicians  would  be  able  to  perform 
these  tasks  with  no  greater  loss  of 
reftigerant  than  a  certified  technician 
would  experience.  The  commenter 
claimed  that  if  technicians  were 
required  to  be  certified  to  perform  these 
procedures,  the  commenter 's  training 
costs  would  rise  by  a  factor  of  ten.  based 
on  the  need  to  have  at  least  two  certified 
technicians  on-site  (in  case  one  went  on 
vacation)  for  four  or  five  shifts  per  day. 
The  commenter  recommended  that  EPA 
adopt  an  exemption  for  activities 
releasing  "de  minimis"  quantities  of 
refrigerant  very  similar  to  the  exemption 
recommended  for  emergencies. 

Again.  EPA  is  reluctant  to  establish  an 
exemption  based  upon  subjective  terms 
such  as  "quahfied"  and  "de  minimis." 
absent  a  clearly  demonstrated  need  for 
such  a  provision.  EPA  is  especially 
reluctant  to  adopt  a  provision  that  might 
invite  uncertified  technicians  to 
speculate  whether  releases  would  or 
would  not  be  "de  minimis."  While 
uncertified  technicians  may  be 
sufficiently  "qualified  by  training  or 
experience"  to  make  an  appropriate 
determination  of  a  repair  that  would 
produce  only  de  minimis  releases  and  to 
complete  the  repair  with  minimal 
release.  EPA  has  no  assurance  that  this 
will  be  the  case.  The  purpose  of 
technician  certification  is  to  provide 
this  assurance.  If  technicians  are  indeed 
"qualified  by  training  or  experience"  to 
violate  the  integrity  of  a  refrigerant 
circuit,  then  they  should  be  able  to  pass 
the  certification  test  without  extensive 
or  expensive  additional  training. 

Moreover.  EPA  believes  that  the 
commenter's  method  for  estimating 
increased  training  expenditures 
exaggerates  these  expenditures.  For 
instance,  rather  than  certifying  nine 
additional  persons  per  plant,  the 
commenter  could  defer  certain  types  of 
n.aintenance  for  less  than  24  hours  until 
a  certified  technician  was  on  shift,  or 
could  arrange  to  have  a  certified 
technician  on-call  during  night  shifts  or 
during  vacations  of  a  shift's  usual 
certified  technician. 

C.  Limited  Exemption  From 
Certification  Requirements  for 
Apprentices 

As  was  proposed,  EPA  is  amending 
the  rule  to  clarify  that  apprentices  who 
meet  certain  requirements  are  exempt 
from  the  certification  requirement  for 
two  years.  A  person  would  be 
considered  an  apprentice  if  he  or  she  (1) 
were  currently  registered  as  an 
apprentice  in  service,  maintenance, 
repair,  or  disposal  of  appliances  with 
the  U.S.  Department  of  Labor's  Bureau 
of  Apprenticeship  and  Training  (or  a 
State  Apprenticeship  Council 


recognized  by  the  Bureau),  and  (2)  had 
been  registered  as  an  apprentice  for  less 
than  two  years.  An  apprentice  would 
not  need  to  be  certified  as  long  as  he  or 
she  were  closely  and  continuously 
supervised  by  a  certified  technician 
while  performing  any  maintenance, 
service,  repair,  or  disposal  that  could 
reasonably  be  expected  to  release 
refrigerant  from  appliances  into  the 
atmosphere.  However,  uncertified 
apprentices  would  not  be  able  to 
purchase  refrigerant  after  November  14, 
1994.  This  provision  clearly  would  not 
permit  uncertified  technicians'who 
were  not  in  a  training  program  to 
perform,  under  a  certified  supervisor, 
service,  maintenance,  repair,  or  disposal 
that  could  reasonably  be  expected  to 
release  refrigerant  from  appliances  into 
the  atmosphere. 

EPA  believes  the  apprenticeship 
exemption  conforms  with  the  goals  of 
requiring  certification.  In  establishing 
this  exemption,  EPA  recognizes  that 
field  training  programs  in  air 
conditioning  and  refrigeration  provide  a 
legitimate  and  valuable  alternative  or 
addition  to  classroom  training.  This 
exemption  will  allow  bona  fide  trainees 
to  gain  field  experience  that  will  help 
them  to  obtain  certification.  Apprentices 
with  such  experience  should  better 
understand  and  apply  the  information 
on  which  certification  tests  them. 

Limiting  this  exemption  to  registered 
apprentices  under  direct  supervision 
and  with  no  more  than  two  years 
experience  ensures  that  the  exemption 
does  not  undercut  the  environmental 
protection  goals  of  certification. 
Limiting  the  exemption  to  apprentice 
programs  helps  to  ensure  that 
supervision  by  certified  technicians  is 
available.  In  addition,  the  provision 
specifically  requires  close  and  continual 
supervision  for  the  exemption  to  apply. 
Supervision  should  ensure  that  the 
apprentice  follows  environmentally  safe 
practices.  Moreover,  the  two-year  time 
limit  provides  adequate  time  for  the 
apprentice  to  gain  useful  field 
experience  and  seek  certification,  but 
narrowly  bounds  the  period  of  any 
remaining  environmental  risk. 

Most  commenters  supported  an 
exemption  from  certification 
requirements  for  apprentices.  However, 
many  commenters  believed  that  the 
exemption  should  be  expanded  to 
include  persons  who  were  not  registered 
as  apprentices  with  the  Bureau  of 
Apprenticeship  and  Training.  Some 
commenters  also  believed  that  the 
exemption  should  be  lengthened 
beyond  two  years.  One  commenter 
opposed  the  exemption. 

Some  commenters  arguing  for 
expansion  of  the  exemption  believed 


that  it  should  also  apply  to  students  in 
classrooms.  EPA  wishes  to  clarify  that 
the  current  rule  already  exempts 
students  in  vocational  schools, 
community  colleges,  and  university 
engineering  programs  from  technician 
certification  requirements,  because  work 
that  is  performed  on  appliances  in 
classrooms  or  teaching  laboratories 
strictly  for  educational  purposes  is  not 
considered  maintenance,  service,  or 
repair.  EPA  issued  an  applicability 
determination  containing  this 
conclusion  on  March  18, 1994  (Number 
20).  To  the  extent  that  prison  training 
programs  involve  work  that  is  strictly 
educational,  students  in  those  programs 
are  also  exempt  from  certification 
requirements. 

Other  commenters  arguing  for 
expansion  of  the  exemption  believed 
that  it  should  also  apply  to  trainees  who 
work  in  the  field  but  who  are  not 
registered  with  the  Bureau  of 
Apprenticeship  and  Training.  One  of 
these  commenters  noted  that  DOL- 
registered  apprenticeship  programs  tend 
to  be  concentrated  in  the  northeast  and 
in  heavily  unionized  areas,  and  that 
trainees  in  other  areas  may  not  use  such 
programs  as  a  means  to  leam  the  trade. 
This  commenter  beUeved  that  trainee^ 
should  be  permitted  to  submit  an 
application  to  EPA  to  defer  certification 
for  up  to  two  years,  during  which  period 
a  "learner's  permit"  could  be  issued  to 
the  trainee.  Another  commenter  stated 
that  many  private  sector  contractors  are 
discouraged  from  committing  to  formal, 
four-year  apprenticeship  programs  by 
the  Bureau's  recordkeeping 
requirements  and  approval  process. 
According  to  this  commenter, 
prospective  trainees  often  share 
contractors'  reluctance  to  commit  to  a 
four-year  program,  preferring  to  be  paid 
by  competency  level  instead  of  by  years 
in  the  program.  The  commenter 
believed  that  the  requirement  that 
trainees  be  supervised  by  certified 
technicians  would  prevent  journeymen 
from  masquerading  as  trainees,  since  it 
is  expensive  to  send  two  workers  to  a 
site  when  one  is  sufficient.  Both 
commenters  believed  that  trainees 
should  be  supervised  by  certified  * 

technicians. 

EPA  recognizes  that  some  trainees  in 
air-conditioning  and  refrigeration 
maintenance,  service,  and  repair  are  not 
currently  registered  with  the  Bureau  of 
Apprenticeship  and  Training  (or  a 
recognized  State  Apprenticeship 
Council).  However,  EPA  believes  that 
third-party  registration  of  apprentices 
and  apprenticeship  programs  is  critical 
to  ensuring  that  only  bona  fide 
apprentices  take  advantage  of  the 
apprenticeship  exemption.  The 


requirement  that  apprentices  be 
supervised  by  certified  technicians  may 
discourage  some  technicians  from 
misrepresenting  themselves  as 
apprentices,  but  does  not  replace  the 
requirement  that  the  apprentice  be 
registered  with  the  Bureau  of 
Apprenticeship  and  Training.  This  is 
because  the  supervision  requirement  is 
more  difficult  to  eoiotce  than  a 
requirement  that  uncertified  apprentices 
be  registered  with  the  Bureau.  The 
suggested  approach  that  EPA  register 
apprentices  and  issue  two-yeai  learner's 
permits  would  demand  more  resources 
to  implement  and  enforce  than  are 
justified  by  the  exemption. 

The  apprenticeship  exemption  is 
practicable  6t>m  an  enforcement  and 
administration  persjiective  only  if  it  can 
be  linked  to  an  existing  registration 
system,  and  the  only  existing,  nation- 
wide registration  system  that  EPA  is 
aware  of  (or  that  commenters 
mentioned)  is  that  opierated  by  the 
Bureau  of  Apprenticeship  and  Training. 
In  discussiwis  with  EPA,  the 
Department  of  Labor  has  emphasized 
that  the  Bureau  registers  any  program 
that  meets  its  requirements,  including 
both  unicm  and  non-union  programs 
throughout  the  U.S.  EPA  considers 
comphance  with  these  requirements  a 
reasonable  condition  for  granting  field 
training  programs  the  privilege  of 
exempting  their  participants  from  the 
technician  certification  requirements. 

Two  coounenteis  believed  that  EPA 
should  extend  the  apprenticeship 
exemption  from  two  years  to  three  to 
five  years  to  better  match  the  length  of 
typical  apprenticeships.  These 
commenters  stated  that  e.xtending  the 
exemption  would  permit  apprentices  to 
thoroughly  learn  proper  and  legal 
refrigeruit  handling  techniques. 
However,  other  commenters  believed 
that  the  two-year  term  was  appropriate 
or  acceptable.  One  trainer  noted  that  the 
end  of  the  second  year  of  training  was 
the  logical  point  at  which  a  trainee 
would  be  prepared  for  certification.  EPA 
agrees  that  a  two-year  exemption 
provides  sufficient  opportunity  for 
trainees  to  become  ready  to  pass  the 
certification  test.  While  beneficial, 
further  training  is  not  essential  to 
certification.  Also,  as  noted  above, 
strictly  limiting  the  lime  period  for  the 
apprenticeship  exemption  constrains 
the  period  of  any  possible  heightened 
environmental  ri^. 

One  commenter  believed  that  there 
should  be  no  exemption  for  apprentices. 
This  commentn  argiied  that  delaying 
the  certification  requir«nent  could  lead 
to  "a  nonchalant  attitude  to  safe 
refrigerant  handling"  among 
apprentices.  In  addition,  the  conun«iter 


claimed  that  close  sufkervision  of 
apprentices  by  certified  technicians  is 
not  always  feasil^.  because  a  single 
journeyman  may  supervise  several 
apprentices  at  once,  at  different 
locations.  Another  cmnmenter  argued 
that  apprentices  should  be  required  to 
be  certified  in  the  Core  Type,  which 
focuses  on  environmental  and  safety 
issues,  because  passage  of  this  section  of 
the  test  does  not  require  a  wc«king 
knowledge  of  the  trade. 

EPA  does  not  believe  that  establishing 
the  two-year  apprenticeship  exemption 
from  the  certificati(Hi  requirement 
would  lead  apprentices  to  develop  a 
cavahei  attitude  toward  safety.  Safety 
and  environmental  training  can  and 
should  begin  as  soon  as  an  apprentice 
begins  his  or  her  training  in  air 
conditioning  and  refrigeration.  Also, 
one  commenter  noted  that  their  program 
provides  classroom  training  for 
certification,  but  they  believe  on-the-job 
training  is  i»ecessary  to  teach  the  proper 
procedures;  this  emphasizes  the 
importance  of  allowing  safety  and 
environmental  procedures  to  be  taught 
in  a  hands-on  setting.  In  addition,  after 
the  certification  requirement  goes  into 
effect,  technicians  learning  proper 
refrigerant  handling  will  have  the 
additional  incoitive  of  realizing  that 
they  must  take  and  pass  a  test  on  this 
topic  after  two  years.  For  the  above 
reasons,  EPA  does  not  believe  that 
certification  in  Core  Type  would 
provide  sufficient  environmental 
benefits  to  justify  the  burden  of 
requiring  apprentices  to  undergo  the 
certificaticHi  process  in  two  separate 
steps. 

Regarding  the  abihty  of  journeymen  to 
closely  supervise  apinentices,  EPA 
emphasizes  that  if  close  supervision  is 
not  possible,  then  unsupervised 
apprentices  must  not  be  permitted  to 
perform  maintenance,  service,  repair,  or 
disposal  that  could  release  refrigerant 
bom  the  appliance  to  the  environment. 
However,  unsupervised  apprentices 
may  perform  maintenance,  service, 
repair,  or  di^>osal  that  could  not  be 
reasonably  expected  to  release 
refrigerant,  such  as  repair  of  evacuated 
appliances^ electrical  work.* 

D.  Miscellaneous  Corrections  and 
Response  to  Comments 

1.  Correction  to  Definition  of  "Recover" 

EPA  is  correcting  a  typographical 
error  in  the  definition  of  "recover."  As 
discussed  in  the  preamble  to  the  May 


>  EPA  is  awat«  that  there  are  ottier  federal  and 
state  requirements  for  proper  supervision,  as  one 
commenter  noted,  and  the  Agency  does  not  intend 
to  ptovtd*  any  kind  «(  •xempUoo  bom  such 
requirements. 


14, 1993,  final  rule  (58  FR  28671).  EPA 
had  intended  to  adopt  the  definition  oi 
"recover"  developed  by  the  American 
Society  of  Heating.  Refrigeration,  and 
Air-ConditicHiing  Engineers  (ASHRAE). 
The  ASHRAE  definition  reads,  "to 
remove  refrigerant  in  any  condition 
from  a  system  and  store  it  in  an  external 
container  without  necessarily  testing  or 
processing  it  in  any  way"  (ASHRAE 
Guideline  3-1990).  However.  EPA 
inadvertently  omitted  the  phrase  "and 
store  it  in  an  external  container"  from 
the  definition  adopted  in  the  £nal  rule. 
EPA  is  therefore  revising  and  clarifying 
the  definition  by  restoring  this  phrase  to 
it- 

2.  Correction  to  Prohibition  §  82.154[g) 

EPA  is  also  correcting  a  typographical 
error  in  prc^ibition  §  82.154(g).  In  the 
direct  final  regulation  published  on 
August  19. 1994,  this  prohibition 
incorrectly  cited  the  definition  of 
"reclaimed"  at  §  82.152(q).  The 
prohibition  indicated  that  the  definition 
was  found  at  §  82.152(g).  With  the 
addition  of  the  definition  of 
"apprentice."  the  definition  of 
"reclaim"  will  now  fouiKi  be  at 
§  82.152(r),  and  EPA  is  revising 
prohibition  §  82.154(g)  to  reflect  this 
change. 

3.  Correction  to  Required  Practice 
§  82.156(e) 

EPA  is  also  restoring  a  phrase  that 
was  inadvertently  omitted  from 
§  82.156(e).  This  provision  states, 
"Refrigerant  may  be  returned  to  the 
appliance  from  which  it  is  recovered  or 
to  another  appliance  owned  by  the  samo 
person  without  being  recycled  or 
reclaimed,  unless  the  appliance  is  an 
MVAC-like  appliance."  EPA  intended  to 
except  MVACs  as  well  as  MVAC-like 
appliances  from  this  provision,  which 
might  otherwise  be  interpreted  to 
supersede  the  recycling  requirements  of 
the  section  609  refrigerant  recycling  rule 
published  on  July  14. 1992.  EPA  has 
always  intended  the  section  609 
regulation  to  govern  the  servicing  of 
MVACs.  Thus,  EPA  is  revising  the 
provision  to  read,  "Refrigerant  may  be 
returned  to  the  appliance  bom  which  it 
is  recovered  or  to  another  appUance 
owned  by  the  same  person  without 
being  recycled  or  reclaimed,  unless  the 
appliance  is  an  MVAC  or  MVAC-like 
appliance." 

4.  Correction  to  Reclaimer  Certification 
Provisions 

• 

In  the  direct  final  rule  published  on 
August  19, 1994,  EPA  revised  the 
reclaimer  certification  provisions  at 
§  82.164  to  reflect  EPA's  adoption  of  the 
updated  ARl  700-1993  industry 
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standard  for  reclaimed  refrigerant.  As 
discnissed  in  the  preamble  to  the  direct 
final  rule  (59  FR  42951),  the  revised 
standard  differs  from  its  predecessor, 
ARI  700-1988,  in  three  main  respects: 
(1)  ARI  700-1993  includes  eleven 
additional  refrigerants,  (2)  ARI  700- 
1993  doubles  the  permissible  water 
levels  in  Hquid  phase  R-11  and  R-113, 
and  (3)  where  ARI  700-1988  allowed 
0.5  as  the  maximum  percentage  by 
weight  of  "other  refrigerants,"  ARI  700- 
1993  allows  0.50  as  the  maximum 
percentage  by  weight  of  "all  other 
organic  impurities,  including  other 
refrigerants." 

Also  as  noted  in  the  direct  final  rule, 
EPA  made  the  change  to  the  reclaimer 
certification  provisions  to  maintain 
consistency  between  these  provisions 
and  the  definition  of  reclaim.  The 
revised  provisions  were  intended  to 
apply  to  reclaimers  who  became 
certified  for  the  first  time  after  October 
18, 1994,  the  effective  date  of  the  direct 
final  rule.  EPA  did  not  intend  to  require 
refrigerant  reclaimers  who  had  already 
been  certified  to  become  certified  again. 
However,  certified  reclaimers  have 
pointed  out  that  the  revised  provisions 
could  be  interpreted  to  require 
recertification. 

EPA  considers  such  recertification 
unnecessary.  As  stated  in  the  preamble 
to  the  final  rule,  the  goal  of  reclaimer 
certification  is  to  ensure  that  reclaimers 
are  "fully  aware  of  the  regulations 
regarding  reclaimed  refrigerant"  (58  FR 
28700).  Certified  reclaimers  have 
afready  demonstrated,  through  their 
original  certifications,  that  they  are 
aware  of  most  of  the  regulations 
regarding  reclaimed  refrigerant, 
including  the  basic  requirements  to 
purify  and  analyze  the  refrigerant,  to 
limit  emissions  to  1.5  percent  of  the 
refrigerant  reclaimed,  and  to  dispose  of 
wastes  from  the  reclamation  process  in 
accordance  with  all  applicable  laws  and 
regulations.  The  only  requirements  of 
which  they  may  not  be  aware  are  the 
changes  to  the  ARI  700  standard 
enumerated  above.  Any  failure  to 
accommodate  these  changes,  while 
undesirable,  is  not  likely  to  have  a 
significant  adverse  environmental  or 
economic  impact.'  In  fact,  one  of  the 


'Th«  on«  possible  exception  to  this 
genariliration  is  the  broadening  of  the  scope  of  the 
standard  to  include  11  additional  refrifaniitt.  Ua 
new  refrigerant  was  not  reclaimed  bacauM  tba 
raclaimar  did  not  know  the  purity  standards  for  that 
refrigerant,  the  dirty  refrigerant  could  harm  air- 
conditioning  and  refrigeration  equipment  in  which 
it  was  tuba«quent)y  iiaed.  However,  the  11 
refrigerants  added  to  the  standard  currently  make 
up  only  a  small  fraction  of  the  refrigerant  that  is 
reclaimed.  Moreover.  EPA  believes  (hat  most 
certified  reclaimen,  when  bead  with  a  refrigerant 
whose  purity  slaitdards  they  do  no(  know,  are  likely 


changes  represents  a  relaxation  of  the 
ARI  700-1988  standard. 

Moreover,  based  on  information 
submitted  by  certified  reclaimers  and 
the  Air-Conditioning  and  Refrigeration 
Institute  (the  industry  standard-setting 
group  that  developed  ARI  700-1988  and 
-1993).  EPA  believes  that  most  certified 
reclaimers  either  are  aware  or  can  be 
made  aware  of  the  new  standard 
without  recertifying.  For  instance,  many 
reclaimers  either  participated  in  the 
development  of  ARI  700-1993  standard 
themselves  or  work  with  analytical 
laboratories  that  participated  in  the 
development  of  the  standard.  In 
addition,  EPA  plans  to  distribute  copies 
of  the  direct  final  regulation,  which 
includes  the  u(>dated  standard,  to  all 
certified  reclaimers. 

Finally,  EPA  will  be  undertaking  a 
rulemaking  in  the  near  future  to  address 
refiigerant  purity  and  transfer  issues 
generally.  EPA  will  be  considering 
changes  to  the  reclaimer  certification 
provisions  at  that  time.  This  will  give 
the  Agency  an  opportunity  to  revisit  the 
recertification  issue,  if  necessary. 

Thus,  in  order  to  clarify  that  certified 
refrigerant  reclaimers  need  not  recertify. 
EPA  is  adding  a  sentence  to  the 
reclaimer  certification  provisions  that 
states  "Persons  who  certified  under 
§82.164  before  October  18. 1994,  need 
not  recertify  under  this  section." 

5.  Comments  Outside  the  Scope  of  This 
Rulemaking 

EPA  received  some  comments  that 
related  to  issues  outside  the  scope  of 
this  rulemaking.  One  commenter 
advocated  requiring  certification  of 
persons  who  dispose  of  small 
appliances.  This  commenter  argued  that 
disposers  might  not  only  release 
refrigerants,  violating  Clean  Air  Act 
requirements,  but  could  be  "Uable  as 
cogenerators"  under  other 
environmental  statutes.  EPA  did  not 
intend  to  request  comment  on  whether 
disposers  should  be  certified  in  the 
proposed  rule  published  August  15. 
1994;  the  part  of  the  proposed  definition 
of  technician  that  excluded  disposers  of 
small  appliances  was  identical  to  that  in 
the  final  rule  published  May  14. 1993. 
The  rationale  for  this  exclusion  may  be 
found  at  58  FR  28705. 

The  same  commenter  recommended 
that  all  certification  programs  that 
conform  to  §82.161  be  eUgible  for  state 
required  continuing  education  credits 
for  licensing.  Although  EPA  believes 
that  this  may  be  a  good  idea,  eligibility 
for  state  continuing  education  credits  is 
determined  by  the  states,  not  EPA. 


to  make  an  effort  to  discover  these  purity  standard* 
in  order  to  retain  their  customers. 


One  commenter  stated  that  EPA 
should  amend  the  rule  to  permit 
transfers  of  used,  imreclaimed 
refrigerant  among  subsidiaries  of  the 
same  company.  This  issue  is  outside  the 
scope  of  this  rulemaking.  However.  EPA 
plans  to  undertake  a  rulemaking  in  the 
near  future  that  will  address  refrigerant 
purity  and  transfer  issues.  EPA  will  take 
the  comment  into  consideration  at  that 
time. 

m.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  milUon  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Older. 

It  has  been  determined  by  OMB  and 
EPA  that  this  amendment  to  the  final 
rule  is  not  a  "significant  regulatory 
action"  under  the  terms  of  Executive 
Order  12866  and  is  therefore  not  subject 
to  OMB  review  imder  the  Executive 
Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a),  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prepare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  pursuant  to  5  ' 
U.S.C.  605(b). 

EPA  believes  that  any  impact  that  this 
amendment  will  have  on  the  regulated 


commimity  will  serve  only  to  provide 
relief  from  otherwise  applicable 
regulations,  and  will  therefore  limit  the 
negative  economic  impact  associated 
wi\h  the  regulations  previously 
promulgated  imder  Section  608.  An 
examination  of  the  impacts  on  small 
entities  was  discussed  in  the  final  rule 
(58  FR  28660).  That  final  rule  assessed 
the  impact  the  rule  may  have  on  small 
entities.  A  separate  regulatory  impact 
analysis  accompanied  the  final  rule  and 
is  contained  in  Docket  A-92-01. 1 
certify  that  this  amendment  to  the 
refiigerant  recycling  rule  will  not  have 
any  additional  negative  economic 
impacts  on  any  small  entities. 

C.  Paperwork  Reduction  Act 

Any  information  collection 
requirements  in  a  rule  must  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  Because  no  additional 
informational  collection  requirements 
are  required  by  this  amendment,  EPA 
has  determined  that  the  Paperwork 
Reduction  Act  does  not  apply  to  this 
rulemaking  and  no  new  Information 
Collection  Request  document  has  been 
prepared. 

rV.  Effective  Date  and  Public 
Participation 

This  amendment  is  effective  upon 
signature  by  the  Administrator.  This 
expedited  effective  date  is  necessary  to 
effectuate  the  provision  of  the 
amendment  extending  the  November  14, 
1994  deadline  for  certification  of 
technicians  that  successfully  completed 
voluntary  certification  programs.  The 
provisions  regarding  grandfathering  do 
not  place  any  significant  burdens  on 
affected  parties  prior  to  thirty  days  after 
publication,  although  programs  that  are 
disapproved  for  grandfathering  will 
have  to  notify  their  participants  within 
thirty  days  of  EPA 's  disapproval  of  their 
application.  The  provision  acts  to  allow 
grandfathering  of  voluntary  certification 
programs  previously  barred  under  the 
regulations.  The  clarification  of  the 
scope  of  the  technician  requirements 
also  should  not  place  any  burden  on 
affected  parties.  The  provision  clarifies 
the  scope  of  the  activities  covered  by  the 
certification  and  evacuation 
requirements.  This  relieves  persons 
performing  activities  that  might  have 
been  previously  covered  by  the 
requirements  from  complying  with  the 
requirements.  The  apprenticeship 
exemption  is  similar.  Given  the  lack  of 
burden  upon  affected  parties  and  the 
need  to  grant  an  immediate  exemption 
from  the  November  14, 1994  deadline, 
the  Agency  finds  good  cause  for 


expediting  the  effective  date  of  the  rule. 
EPA  believes  that  this  is  consistent  with 
5  U.S.C.  553(d)(1)  and  (3). 

Three  provisions  of  this  rule  are  being 
issued  without  notice  and  comment. 
The  first  provision  corrects  the 
typographical  error  in  §  82.154(g) 
mistakenly  citing  the  definition  of 
"reclaimed"  as  §  82.152(g)  instead  of 
§  82.152(q).  The  error  was  introduced  in 
the  direct  final  rule  of  August  19. 1994 
(59  FR  42950).  The  context  of  the 
citation  makes  it  clear  that  this  is  an 
erroneous  citation,  thus  raising  no  need 
for  public  notice  of  its  correction.  The 
Agency  believes  that  this  circumstance 
provides  good  cause  to  find  public 
notice  of  this  amendment  unnecessary 
under  sections  307(d)  and  553(a)(3)(B). 

The  second  provision  adds  MVACs  to 
the  exclusion  of  MVAC-like  appliances 
from  §  82.156(e).  That  section  allows 
refrigerant  to  be  returned  to  the 
appliance  from  which  it  is  recovered  or 
another  appliance  owned  by  the  same 
person  without  being  recycled  or 
reclaimed.  Applying  §  82.156(e)  to  allow 
the  return  of  refrigerant  to  MVACs 
without  being  recycled  or  reclaimed 
would  directly  conflict  with  the 
requirements  for  "properly  using" 
equipment  for  servicing  MVACs  under 
section  609  of  the  Clean  Air  Act,  as 
amended  and  EPA's  implelmenting 
regulations.  See  §  82.30(e).  This  conflict 
was  the  reason  that  MVAC-like 
equipment  was  excluded  from 
§  82.156(e)  in  the  May  1993  final  rule 
(59  FR  28708).  The  rationale  applies 
even  more  strongly  to  MVACs 
themselves,  which  were  erroneously 
omitted  from  the  exclusion.  This  is  a 
minor  correction  that  merely  eliminates 
the  conflict  between  the  two  provisions 
and  any  resulting  confusion  over  which 
provision  governs.  This  correction  does 
no  more  than  clarify  the  regulations  to 
be  consistent  vdth  the  section  609 
regulations  and  the  current  general 
understanding  throughout  the  industry. 
These  circumstances  provide  good 
cause  for  the  Agency  to  find  public 
notice  of  this  amendment  unnecessary 
under  sections  307(d)  and  553(a)(3)(B). 

The  third  provision  clarifies  the 
Agency's  position  on  certification  of 
reclaimers  under  §  82.164.  In  the  August 
19. 1994  direct  final  rule  (59  FR  42950), 
EPA  updated  the  refrigerant  purity 
standards  in  accordance  with  the  most 
recent  industry  standards,  and  set  a  new 
deadline  of  October  18, 1994  for 
reclaimers  to  be  certified  under  these 
standards.  The  Agency  intended  this 
change  to  require  reclaimers  to  certify 
under  the  new,  rather  than  the  old, 
standard,  but  only  for  those  reclaimers 
that  certified  for  the  first  time  after  the 
October  1994  effective  date.  It  did  not 


intend  to  require  recertification  of 
already  certified  reclaimers. 

The  deadline  for  certification  under 
the  new  standard  has  already  passed, 
and  all  reclaimers  that  have  not 
recertified  could  be  considered 
technically  out  of  compliance.  This 
makes  it  important  for  the  Agency  to 
clarify  the  coverage  of  the  rule 
expeilientl)»,  and  makes  the  delay  of  a 
notice  and  comment  rulemaking 
procedure  contrary  to  the  public 
interest.  The  Agency  finds  that  these 
circumstances  provide  good  cause 
imder  sections  307(d)  and  553(a)(3)(B) 
to  proceed  with  this  rulemaking  without 
public  notice. 

V.  Judicial  Review 

Under  Section  307(b)(1)  of  the  Act, 
EPA  finds  that  these  regulations  are  of 
national  applicability.  Accordingly, 
judicial  review  of  this  action  is  available 
only  by  the  filing  of  a  petition  for  review 
in  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
within  sixty  days  of  publication  of  this 
action  in  the  Federal  Register.  Under 
Section  307(b)(2),  the  requirements  of 
this  rule  may  not  be  challenged  later  in 
judicial  proceedings  brought  to  enforce 
those  requirements. 

List  of  Subjects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Chemicals. 
Chlorofluorocarbons, 
Hydrochlorofluorocarbons,  Recovery 
and  recycle.  Reporting  and 
recordkeeping  requirements. 
Stratospheric  ozone  layer. 

Dated:  October  28. 1994. 
Carol  M.  Browner, 
Administrator. 

Title  40,  Code  of  Federal  Regulations, 
part  82,  is  amended  to  read  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7601,  7671- 
7671q. 

2.  Section  82.152  is  amended  by 
redesignating  paragraphs  (u)  through  (y) 
as  (w)  through  (aa),  redesignating 
paragraphs  (b)  through  (t)  as  paragraphs 
(c)  through  (u),  revising  newly 
designated  paragraphs  (o),  (s),  and  (z), 
and  by  adding  new  paragraphs  (b),  (v), 
and  (bb)  to  read  as  follows: 

$82,152    Definitions. 

*        •        •        *        • 

(b)  Apprentice  means  any  person  who 
is  currently  registered  as  an  apprentice 
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in  service,  maintenance,  repair,  or 
disposal  ofapfpliances  with  the  U.S. 
Department  of  Labor's  Bureau  of 
Apprenticeship  and  Training  (or  a  State 
Apprenticeship  Council  recognized  by 
the  Bureau  of  Apprenticeship  and 
lYaining).  If  mora  than  two  years  have 
elapsed  since  the  person  first  registered 
as  an  apprentice  with  the  Bureau  of 
Apprenticeship  and  Training  (or  a  State 
Apprenticeship  Counci)  recognized  by 
the  Bureau  of  Apprenticeship  and 
Training),  the  person  shall  not  be 
considered  an  apprentice. 

•  •        •        •        • 

(o)  Opening  an  appliance  means  any 
service,  maintenance,  or  repair  on  an 
appliance  that  would  release  class  I  or 
cuMS  n  refrigerant  from  the  appliance  to 
the  atmosphere  unless  the  renigerant 
were  recovered  previously  from  the 
appliance.  Connecting  and 
disconnecting  hoses  and  gauges  to  and 
from  the  appliance  to  measure  pressures 
within  the  appliance  and  to  add 
refrigerant  to  or  recover  refrigerant  from 
the  appliance  shall  not  be  cxmsidered 
"opening." 

•  •        •        •        • 

(s)  Recover  refrigerant  means  to 
remove  refrigerant  in  any  condition 
from  an  appliance  and  to  store  it  in  an 
external  container  without  necessarily 
testing  or  prooeasing  it  in  any  way. 

•  •        •        •        • 

(v)  Refriganua  circuit  meana  the  parte 
of  an  appbanca  that  are  nonnaliy 
connected  to  each  other  (or  are 
separated  otdy  by  internal  valves)  and 
are  designed  to  contain  refrigerant. 

•  •        •        •        • 

(z)  Technician  meana  any  person  who 
performs  maintenance,  service,  or  repair 
that  could  be  reasonably  expected  to 
release  class  I  or  class  D  refrigerants 
from  appliances,  except  for  NfVACs. 
into  the  atmosphere.  Technician  also 
means  any  person  who  perfonns 
disposal  of  appliances,  except  for  small 
appliances.  MVACs.  and  MVAC-Iike 
appliances,  that  could  be  reasonably 
expected  to  release  class  I  or  class  II 
refrigerants  from  the  appliances  into  the 
atmosphere.  Performing  maintenance, 
service,  repair,  or  disposal  could  be 
leasonsbly  expected  to  release 
fsMgwants  only  if  the  activity  is 
reasonably  expected  to  violate  the 
integrity  of  the  refrigerant  circuit. 
Activities  reesonably  expected  to  violate 
the  integrity  of  the  refrigerant  circuit 
include  activities  such  as  attaching  and 
detaching  hoses  and  gauges  to  and  frtnn 
the  appliance  to  add  or  remove 
refrigerant  or  to  measiire  pressure  and 
adding  refrigerant  to  and  Amoving 
refrigerant  from  the  appliance. 
Activities  such  as  painting  the 


appliance,  re-wiring  an  external 
electrical  circxiit,  replacing  instdation 
on  a  length  of  pipe,  or  tightening  nuts 
and  bolts  on  the  appliance  are  not 
reasonably  expected  to  violate  the 
integrity  of  the  refrigerant  circuit. 
Performing  maintenance,  service,  repair, 
or  disposal  of  appliances  that  have  been 
evacuated  pursuant  to  §  82.156  could 
not  be  reasonably  expected  to  release 
refrigerants  from  the  appliance  »nU»i^ 
the  maintenance,  service,  or  repair 
consists  of  adding  refrig^snt  to  the 
appliance.  Technician  includes  but  is 
not  limited  to  installers,  contractor 
employees,  in-houae  service  persoonel, 
and  in  some  caaes,  owners. 


(bb)  Voluntary  certification  program 
means  a  technician  testing  program 
operated  by  a  person  before  that  person 
obtained  approval  of  a  technician 
certification  program  pursuant  to 
S  82.161(c). 

182.154    (Amende^ 

3.  Section  82.154  ia  amended  by 
revising  paragraph  (gNl):  by  lenKndng 
paragra|rii  (1);  by  redesignating 
paragraphs  Un)  tbrou^  (o)  as  (1)  through 
(n)  respectively,  by  redesignating  newly 
designated  paragnphs  (mX2)  through 
(m)(6)  as  (m)(3)  through  (mN7) 
respectively;  by  adding  paragraphs 
(mM2)  and  (m)(8):  aodby  revising 
paragrapha  {wV»)  and  (bi)(7)  to  i 
follows: 

182.154    PrbhIMttow. 


(g)*  •  • 

(1)  The  class  I  or  class  D  substance  haa 
been  reclaimed  aa  defined  at  $  82.1524r); 

•  •        •        •        • 

(2)  The  buyer  has  successfully 
completed  a  voluntary  certification 
program  requesting  approval  under 

§  82.161(g)  by  December  9. 1994.  This 
paragraph  (m)(2)  expires  on  Nfay  15. 
1995. 

•  •        •        •        • 

(6)  The  rei^gerant  is  contained  in  an 
appliance,  and  after  January  9. 1995.  the 
refrigerant  is  contained  in  an  appliance 
with  a  fully  assonbled  refrigerant 
circuit: 

(7)  The  refrigerant  is  charged  into  an 
appliance  by  a  certified  technician  or  an 
apprentice  during  maintenance,  service, 
or  repair;  or 

(8)  The  refrigerant  is  charged  into  an 
appliance  by  a  technician  who 
successfully  completed  a  voluntary 
certification  program  requesting 
approval  under  §  82.161(g)  by  December 
9. 1904.  This  paragraph  (mK8)  expires 
on  May  15. 1995. 


4.  Section  82.156  is  amended  by 
revising  paragraph  (aj  introductory  text 
and  by  revising  paragraphs  (a)(l  \{\), 
(aK2)(i)  introductoiy  text,  and  (e)  to  read 
as  follows: 

J82.158    Requifes practices. 

(a)  Effective  July  13, 1993.  all  persons 
disposing  of  appliances,  except  far 
small  appliances.  NfVACs,  and  MVAC- 
like  appliances  must  evacuate  the 
refrigerant  in  the  entire  unit  to  a 
recovery  or  recycling  machine  certified 
pursuant  to  §  82.158.  All  persons 
opening  appliances  except  for  MVACs 
for  maintenance,  service,  or  repair  must 
evacuate  the  refrigerant  in  either  the 
entire  unit  or  the  part  to  be  serviced  (if 
the  latter  can  be  isolated)  to  a  system 
receiver  or  a  recovery  or  recycling 
machine  certified  pursuant  to  §  82.158. 
Effective  January  9. 1995.  certified 
technicians  must  verify  that  the 
applicable  level  of  evacuation  has  been 
reached  in  the  appliance  or  the  part 
before  it  is  opened. 

(I)*** 

(i)  Evacuation  <A  the  appliance  to  the 
atmosphere  is  irat  to  be  performed  after 
completion  of  the  maintenance,  service, 
or  repair,  and  the  maintenance,  service, 
or  repair  is  not  major  as  defined  at 
§82.152(k):or 

•  •        •        •        • 

(2)(i)  If  evacuation  of  the  appliance  to 
the  atmosphere  is  not  to  be  per  farmed 
after  completion  of  the  maintenance, 
service,  or  repair,  and  if  the 
maintenance,  service,  or  repair  is  not 
ma)or  as  defined  at  $  82.152(k).  the 
appliance  must: 

•  •        •        •        • 

(e)  Refrigerant  may  be  returned  to  the 
appliance  from  which  it  is  recovered  or 
to  another  appliance  owned  by  the  same 
person  without  being  recycled  or 
reclaimed,  unless  the  appliance  is  an 
MVAC  or  MVAC-like  appliance. 

•  •        •        •        • 

5.  Section  82.161  is  amended  by 
revising  paragraph  (a)  introductory  text; 
by  removing  the  word  "Persons"  and 
adding  io  its  place  'Techniciana"  in 
paragraphs  (a)(2)  tiirough  (a)(5);  by 
revising  paragraph  (a)(1),  by  revising 
paragraph  (g);  and  by  adding  paragraph 
(a)(6)  to  read  as  follows: 

182.161    Technician  cerflflcatlon. 

(a)  Effective  November  14. 1994, 
technicians,  except  technicians  who 
successfully  completed  volimtary 
certification  programs  that  apply  for 
approval  under  §  82.161(g)  by  December 
9, 1994.  must  be  certified  by  an 
approved  technician  certification 
program  under  the  requirements  of  this 
paragraph  (a)-  Eflactive  May  15, 1995. 


all  technicians  must  be  certified  by  an 
approved  technician  certification 
program  under  the  requirements  of  this 
paragraph  (a). 

(1)  Technicians  who  maintain, 
service,  or  repair  small  appliances  as 
defined  in  §  82.152(x)  must  be  properly 
certified  as  Type  I  technicians. 
•        •        *        *        • 

(6)  Apprentices  are  exempt  from  this 
requirement  provided  the  apprentice  is 
closely  and  continually  supervised  by  a 
certified  technician  while  performing 
any  maintenance,  service,  repair,  or 
disposal  that  could  reasonably  be 
expected  to  release  refrigerant  from 
appliances  into  the  environment.  The 
supervising  certified  technician  is 
responsible  for  ensuring  that  the 
apprentice  complies  with  this  subpart. 
****** 

(g)(1)  Any  person  seeking  approval  of 
a  technician  certification  program  may 
also  seek  approval  to  certify  technicians 
who  successfully  completed  a  voluntary 
certification  program  operated 
previously  by  that  person.  Interested 
persons  must  submit  to  the 
Administrator  at  the  address  in 
§  82.160(a)  verification  that  the 
voluntary  certification  program 
substantially  complied  with  most  of  the 
standards  of  §  82.161(c)  and  appendix  D 
of  subpart  F  of  this  pan.  If  the  program 
did  not  test  or  train  participants  on 
some  elements  of  the  test  subject 
material,  the  person  must  submit 
supplementary  information  on  the 
omitted  material  to  the  Administrator 
for  approval  and  verify  that  the 
approved  information  will  be  provided 
to  technicians  pursuant  to  section  j  of 
appendix  D  of  subpart  F  of  this  part.  In 
this  case,  the  person  may  not  issue  a 
certification  card  to  a  technician  until 
he  or  she  has  received  a  signed 
statement  from  the  technician  indicating 
that  the  technician  has  read  the 
supplementary  information.  Approval 
may  be  granted  for  Type  I,  Type  II,  or 
Type  III  certification,  or  some 
combination  of  these,  depending  upon 
the  coverage  in  the  voluntary 


certification  program  of  the  information 
in  each  Type.  In  order  to  have  their 
voluntary  programs  considered  for 
approval,  persons  must  submit 
applications  both  for  approval  as  a 
technician  certification  program  and  for 
approval  as  a  voliuitary  program  by 
December  9, 1994. 

(2)(i)  Persons  who  are  approved  to 
certify  technicians  who  successfully 
completed  their  voluntary  programs 
pursuant  to  §  82.161(g)(1)  must: 

(A)  Notify  technicians  who 
successfully  completed  their  voluntary 
programs  of  the  Administrator's 
decision  within  60  days  of  that  decision; 

(B)  Send  any  supplementary  materials 
required  pursuant  to  §  82.161(g)(1)  to 
technicians  who  successfully  completed 
their  voluntary  programs  within  60  days 
of  the  Administrator's  decision;  and 

(C)  Send  certification  cards  to 
technicians  who  successfully  completed 
their  voluntary  programs  within  60  days 
of  receipt  of  signed  statements  from  the 
technicians  indicating  that  the 
technicians  have  read  the 
supplementary  information. 

(ii)  Persons  who  are  disapproved  to 
certify  technicians  who  successfully 
completed  their  voluntary  programs 
j/ursuant  to  §  82.161(g)(1)  must  notify 
technicians  who  successfully  completed 
their  voluntary  programs  of  the 
Administrator's  decision  within  30  days 
of  that  decision. 

(iii)  Persons  who  withdraw 
applications  for  voluntary  program 
approval  submitted  pursuant  to 
§  82.161(g)(1)  must  inform  technicians 
who  successfully  completed  their 
voluntary  programs  of  the  withdrawal 
by  the  later  of  30  days  after  the 
withdrawal  or  December  9, 1994. 

(3)  Technicians  who  successfully 
completed  voluntary  certification 
programs  may  receive  certification  in  a 
given  Type  through  that  program  only 
if: 

(i)  The  voluntary  certification 
program  successfully  completed  by  the 
technician  is  approved  for  that  Type 
pursuant  to  §  82.161(g)(1); 


(ii)  The  technician  successfully 
completed  the  portions  of  the  volimtary 
certification  program  that  correspond  to 
that  Type;  and 

(iii)  The  technician  reads  any 
supplementary  materials  required  by  the 
Adininistrator  pursuant  to  §  82.161(g)(1) 
and  section  j  of  appendix  D  of  subpart 
F  of  this  part,  and  returns  the  signed 
statement  required  by  §82. 161(g)(1). 
•        «        •        *        * 

6.  Section  82.164  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§82.164    Reclaimer certirication. 

Effective  October  18, 1994.  all  persons 
reclaiming  used  refrigerant  for  sale  to  a 
new  owner,  except  for  persons  who 
properly  certified  under  this  section 
prior  to  October  18,  1994,  must  certify 
to  the  Administrator  that  such  person 
will: 
***** 

7.  Appendix  D  to  subpart  F  is 
amended  by  revising  section  j  to  read  as 
follows: 

Appendix  D  to  Part  82  Subpart  F— 
Standards  for  Becoming  a  Certifying 
Program  for  Technicians 

***** 

j.  Grandfathering 

EPA  will  grandfather  technicians  who 
successfully  completed  voluntary 
programs  whose  operators  seek  and 
receive  EPA  approval  to  grandfather 
these  technicians,  in  accordance  with 
§  82.161(g).  As  part  of  this  process,  these 
certifying  programs  may  be  required  to 
send  EPA-approved  supplementary 
information  to  ensure  the  level  of  the 
technicians'  knowledge.  Technicians 
will  be  required  to  read  this 
supplementary  information  as  a 
condition  of  certification.  The  certifying 
programs  will  also  issue  new 
identification  cards  meeting  the 
requirements  specified  above. 
***** 

[FR  Doc.  94-27532;  Filed  11-9-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  89  and  91 

IFRL-6102-2] 
R1N2060-AE54 

Control  of  Air  Pollution;  Emission 
Standards  for  New  Gasoline  Spark- 
ignition  and  Diasal  Compression- 
ignition  Marine  Engines 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  Today's  notice  proposes 
emission  standards  for  new  gasoline 
spark-ignition  and  diesel  compression- 
ignition  marine  engines.  This  action  is 
required  by  section  213(a)(3)  of  the 
Clean  Air  Act  as  amended.  The 
proposed  standards  for  gasoline  spark- 
ignition  marine  engines  are  expected  to 
result  in  a  75  percent  reduction  in 
hydrocarbon  (HC)  emissions  from 
outboard  and  personal  watercrafl 
engines.  EPA  proposes  to  phase-in  HC 
emission  standards  for  gasoline  spark- 
ignition  outboard  and  personal 
watercraft  engines  over  a  period  of  9 
years.  The  emission  standards  would  be 
phased-in  by  equal  yearly  percentage 
emission  reductions  from  a  baseline 
curve  (g  HC/kW-hr  vs.  engine  power) 
beginning  with  the  1998  model  year 
through  the  2006  model  year.  For 
gasoline  spark-ignition  stemdrive/ 
inboard  engines  the  emission  standards 
would  also  become  effective  during  the 
1998  model  year.  Emission  standards  for 
oxides  of  nitrogen  (NOx)  and  carbon 
monoxide  (GO)  are  also  proposed  for 
gasoline  spark-ignition  marine  engines. 
EPA  proposes  to  include  marine  diesel 
compression-ignition  engines  under  the 
same  regulatory  framework  as  the  land- 
bsaed  nonroad  compression-ignition 
engines  at  or  above  37  kW,  with 
comparable  NOx  reductions  per  engine 
of  about  37  percent.  Emission  standards 
for  HC.  CO.  NOx.  particulate  matter 
(PM),  and  smoke  are  also  proposed  for 
compression-ignition  marine  engines. 
DATES:  Comments  must  be  received  on 
or  before  January  9.  1995.  A  public 
hearing  will  be  held  December  9, 1994. 
at  10  a.m.;  requests  to  present  oral 
testimony  must  be  received  on  or  before 
November  29,  1994. 
ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  triplicate, 
if  possible)  for  EPA  consideration  by 
addressing  them  as  follows:  EPA  Air 
Docket  (LE-1 31).  Attention:  Docket 
Number  A-92-28,  room  M-1500.  401  M 
Street.  SW..  Washington.  IX  20460. 
Materials  relevant  to  this  rulemaking  are 


contained  in  this  docket  and  may  be 
reviewed  at  this  location  bom  8:00  a.m. 
until  noon  and  firom  1:30  p.m.  until  3:30 
p.m.  Monday  through  Friday.  As 
provided  in  40  CFR  part  2.  a  reasonable 
fee  may  be  charged  by  EPA  for 
photocopying.  Unless  otherwise  notified 
through  a  notice  in  the  Federal  Register. 
the  public  hearing  wrill  be  held  in  the 
conference  room  at  the  National  Vehicle 
and  Fuel  Emissions  Laboratory.  2565 
Plymouth  Road,  Ann  Arbor.  Ml  48105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ketmeth  L.  Zerafa.  Office  of  Mobile 
Sources,  Certification  Division,  (313) 
668-4331. 

SUPP(.EMENTARY  INFORMATION: 

I.  Obtaining  Copies  of  the  Regulatory 
Language 

EPA  has  not  included  in  this 
document  the  proposed  regulatory 
language.  Electronic  copies  (on  3.5" 
diskettes)  of  the  proposed  regulatory 
language  may  be  obtained  free  of  charge 
by  visiting,  writing,  or  calling  the 
Environmental  Protection  Agency, 
Certification  Division.  2565  Plymouth 
Road.  Ann  Arbor,  MI  48105,  (313)  668- 
4288.  Refer  to  Docket  A-92-28.  A  copy 
is  also  available  for  inspection  in  the 
docket  (see  ADDRESSES). 

The  preamble,  regulatory  language 
and  regulatory  support  document  are 
also  available  electronically  on  the 
Technology  Transfer  Network  (TTN), 
which  is  an  electronic  buHetin  board 
system  (BBS)  operated  by  EPA's  Office 
of  Air  Quality  I^lanning  and  Standards. 
The  service  is  fiee  of  charge,  except  for 
the  cost  of  the  phone  call.  Users  are  able 
to  access  and  download  TTN  files  on 
their  first  call  using  a  personal  computer 
and  modem  per  the  following 
information. 
TTN  BBS:  919-541-5742  (1200-14400 

bps,  no  parity,  8  data  bits,  1  stop  bit) 

Voice  Helpline:  919-541-6384 
Also  accessible  via  Internet:  TELNET 

ttnbbs.rtpnc.epa.gov  Off-line: 

Mondays  fi-om  8:00  AM  to  12:00  Noon 

ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 

<T>  GATEWAY  TO  TTN  TECHNICAL 

AREAS  (Bulletin  Boards) 
<M>  OMS — Mobile  Sources  Information 
<K>  Rulemaking  &  Reporting 
<6>  Non-Road 
<2>  File  area  #1  .  .  .  Non-Road  Marine 

Engines 


At  tbis  point,  the  system  will  list  all 
available  files  in  the  chosen  category  in 
chronological  order  with  brief 
descriptions.  To  download  a  file,  select 
a  transfer  protocol  that  is  supported  by 
the  terminal  software  on  your  own 
computer,  then  set  your  own  software  to 
receive  the  file  using  that  same  protocol. 

If  unfamiliar  with  handling 
compressed  (i.e.  ZIP'ed)  files,  go  to  the 
TTN  top  menu.  System  Utilities 
(Conmiand:  1)  for  information  and  the 
necessary  program  to  download  in  order 
to  unZIP  the  files  of  interest  after 
downloading  to  your  computer.  After 
getting  the  files  you  want  onto  your 
computer,  you  can  quit  the  TTN  BBS 
with  the  <G>  oodbye  command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 

II.  Table  of  Contents  for  Rest  of  Preamble 

III.  Statutory  Authority  and  Background 

A.  Statutory  Authority 

B.  Background 

IV.  Requirements  of  the  Proposed  Rule 

A.  Overview 

B.  Deflnition  of  Marine  Engine 

C.  General  Enforcement  Provisions 

D.  Program  Description  and  Rationale 

1.  Applicability 

2.  Emission  Standards  for  Gasoline 
spark-ignition  Outboard  and  Personal 
Watercraft  Engines 

3.  Emission  Standards  for  Gasoline 
spark-ignition  Stemdrive  Inboard 
Engines 

4.  Emission  Standards  for  Compression- 
ignition  Marine  Engines 

5.  Crankcase  Emission  Controls 

6.  Compliance  with  Gasoline  spark- 
ignition  Marine  Engine  Emission 
Standards 

7.  Effective  Dates  for  Certification 

8.  Model  Year  Designation 

9.  Engine  Family  Categorization 

10.  Certification  Testing 

11.  Engine  Family  Certification 

12.  Diirability  Demonstration 
Requirements 

13.  Certification  Test  Procedure  for  HC, 
CO.  NOx.  and  PM 

14.  Certification  Test  Procedure  for 
Smoke  from  Marine  Compression- 
ignition  Engines 

15.  Certification  Test  Fuel  Requirements 

16.  Labeling  Requirements 

17.  Manufacturer  Self-Audit  Program 

18.  Selective  Enforcement  Auditing 
Program 

19.  In-use  Enforcement  and  Recall 

20.  Defect  Reporting  and  Warranty 
Requirements 

21.  Tampering  Enforcement 

22.  Importation  of  Nonconforming 
Marine  Engines 

V.  Discussion  of  Issues 

A.  Choice  of  Exhaust  Constituents  to  be 
Regulated 
1.  Gasoline  spark-ignition  Engines 


2.  Compression-i^ition  EagiaM 
B.  Water  Quality  Impacts/Scrubbing 
C  Certification  Durability  Demonstration 

1.  Self  Approval/In-use  Tatting  Feedback 
Requirement  Program 

2.  New  Engine  Standards/In-usa  Testing 
Requirement  Program 

3.  Specified  Service  Accumulation 
Program 

4.  No  Certification  Durability 
Demonstration 

D.  Use  of  an  HC  Emission  Standards  Curve 
for  Outboard  and  Personal  Wateroafi 
Engines 

E.  C^>tions  &1C  Averagiag  Sets  and  Efiiact  on 
HC  Standards  for  GasoUne  spark- ignition 
Marine  Engines 

F.  Electric  Outboard  Motors 

G.  Level  of  HC  Standard  for  Spark-ignition 
Outboards  and  Personal  Watercraft 
Engines 

1.  Marginal  CosNEflectiveness  Curve 

2.  Elasticity  Effects 

3.  Leadtime  and  Pbase-ln  Considerations 

4.  Level  of  NOx  Standard 

5.  Proposed  Standards  Fit  Statutory 
Critaria 

H.  NOx  Emission  Standards  for  Gasoline 
spark-ignition  Engines  and  NOx/HC 
Tradeoff 

I.  Effect  of  Available  Technologies  on 
Emissions  and  Performance  from 
Gasoline  sparic-ignition  Engines 

1.  Sparic-ignition  Outix>ard  and  Personal 
Watercraft  Engines 

2.  Spark-ignitioQ  Stemdrive  and  Inboard 
Engines 

}.  Efiect  of  Available  Technologies  on 
Emissions  and  Performance  frt>m 
Compression-ignition  Engines 

1.  Types  of  Compression-ignition  Marine 
Engines 

2.  Leadtime  and  Cost 

3.  Test  Procedure 

K.  Representativeness  of  the  Test 
Procedures 

1.  ISO  E4  Cycle  for  Gasoline  spark* 
ignition  Marine  Engines 

2.  ISO  E5  Cycle  for  Propulsion 
Compression-ignition  Marine  Engines 

3.  ISO  Cl  Cycle  for  Marine  Non- 
Propulsion  Compressionrignitioa 
Engines 

L  Safety/Noise/Energy  Issues 

1.  Noise 

2.  Energy 

3.  Srffety 

M.  Banking  of  Emission  Credits  for 
Gasoline  Spark-ignition  Marine  Engines 

1.  Banking  Unused  Credits  During  the 
Phase-in  Period  for  Future  Use 

2.  Early  Banking  (Banking  Prior  to  Phase- 
in  Period) 

3.  Credit  Life 

4.  Determiniation  of  Amount  of  Credit: 
Year  of  Use  v.  Year  of  Generation 

5.  Banking  Restriction  for  Outboard/ 
Personal  Watercraft  NOx  Emissions 

N.  Tracking  Engine  Sales  fo  Point  of  First 

Retail  Sale 
O.  Nonconfbnnanca  Panaltiss  for  Marine 

Engines 
P.  New  Vessels  KbHt  bio^orala  New 

Engines 


Q.  Emerging  Market  SegjBieiits 
VI.  Cost  Analysis 

A.  Gasoline  Spark-ignition  Engine  Cost 
Analysis 

1.  Aggr^ate  Annual  Cost 

2.  Consumer  Cost  Sommaiy 

B.  Compression-ignitioa  Engine  Cost 
Analysis 

Vn.  Environmental  Benefit  Assessment 

A.  Gasoline  %>ark-ignitioo  Engine  HC 
Reduction 

B.  Diesel  Coniptession-ignitian  Engine 
NOx  Reduction 

C.  Health  and  Welfare  Effects  of 
Troposhpwic  Ozone 

D.  Roles  of  VOC  and  NOx  in  Ozone 
Formation 

E.  Smoke 

VIII.  Cost-Effectiveness 

A.  Gasoline  Spark-ignitioO' Engines 

B.  Diesel  CompresioO'tgnition  Engines 

IX.  Public  Participation 

A.  Comments  and  the  Public  Docket 

B.  Public  Hearing 

X.  Administrative  Requirements 

A.  Executive  Order  12886 

B.  Reporting  and  Recordkeeping 
RequirErxents 

C.  Impact  on  Small  Entities 

m.  SUtutory  Autkority  and 
Backgrottnd 

A.  Statutory  Authority 

Authority  for  the  acticms  proposed  in 
this  notice  is  granted  to  EPA  by  sections 
203,  204, 205,  206, 207, 208,  209,  213. 
215,  216,  and  301(a)  of  the  Clean  Air 
Act  as  amended  [42  U.S.C.  7522,  7523. 
7524,  7525,  7541, 7542.  7543.  7547. 
7549.  7550,  and  7e01(a)J. 

Section  213(a)  of  the  Clean  Air  Act 
(CAA)  directs  EPA  to:  (1)  conduct  a 
study  of  emissions  from  nonroad 
engines  and  vehicles;  (2)  determine 
whether  emissions  of  carbon  monoxide 
(CO),  oxides  of  nitrogen  (NOx),  and 
volatile  organic  compoimds  (VOCs) 
fi-om  nonroad  engines  and  vehicles  are 
significant  contributors  to  ozone  or  CO 
in  more  than  one  area  which  has  failed 
to  attain  the  national  ambient  air  quality 
standards  (NAAQS)  for  ozone  or  CO; 
and  (3)  if  nonroad  emissions  are 
determined  to  be  significant,  regulate 
those  categories  or  classes  of  new 
nonroad  engines  and  vehicles  that 
contribute  to  such  air  pollution.  Under 
CAA  section  213(aK4),  EPA  may  also 
regulate  emissions  other  than  CO,  NOx. 
and  VOCs  &om  new  nonroad  engines  or 
vehicles  if  EPA  determines  that  such 
other  Rmi.ssions  contribute  to  air 
pollution  that  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

The  Nonroad  Engine  and  Vehicle 
Emission  Study  (hereafter,  "Nonroad 
Study")  required  by  section  213(a)(1) 
was  completed  in  November  1991 .  llie 
Nonroad  Study  is  available  in  docket  A- 
92-28.  The  deteimination  of  the 


significance  of  emissions  from  nonroad 
engines  and  vehicles  in  naore  than  one 
NAAQS  nonattainment  area,  roquuad 
by  section  213(a)(2),  was  published  on 
June  17, 1994  (59  FR  31306).  At  the 
same  time,  the  first  set  of  regulations  for 
a  class  or  category  of  new  lumroad 
engines  that  contribute  to  air  pollution, 
required  by  section  213(a)(3),  was 
promulgated.  That  rule  controlled 
emissions  from  new  nonroad 
compression-ignition  engines 
(excluding  marine  engines)  at  or  above 
37  kilowans  (kW).  EPA  also  has 
proposed  emission  standards  for 
nonroad  gasoline  engines  less  than  19 
kW  used  in  lawn  and  garden  equipment 
and  in  utility  applications  (May,  16, 
1994,  59  FR  25399).  Today's  actioo 
continues  to  implement  section 
213(1)(3)  and  (4),  by  proposing  emission 
standards  for  gasoline  spark-ignition 
and  diesel  compression-ignition  marine 
engines. 

B.  Background 

Based  on  the  results  of  the  1991 
Nonroad  Study,  EPA  has  determined 
that  emissions  of  VOCs,  NOx,  and  GO 
fiom  nonroad  engines  and  vehicles 
contribute  significantly  to  ozone  or  CO 
levels  in  more  than  one  NAAQS 
nonattainment  area  (see  59  FR  31306, 
June  17, 1994).  As  presented  in  the 
Nonroad  Study,  nonroad  ei^ines  and 
vehicles  contribute  an  average  of  10 
percent  of  siunmer  VOCs  in  the  19 
ozone  nonattainment  areas  included  in 
the  study.  Gasoline  spark-ignition 
marine  engines  make  up  nearly  30 
percent  of  these  siunmertime  nonroad 
VOC  emissions  and  three-quarters  of 
these  gasoline  spark-ignition  marine 
engine  HC  emissions  are  from  2-stroke 
outboard  engines.  EPA  therefore  has 
determined  that  it  is  required  to  regulate 
new  gasoline  spaik-ignition  marine 
engines  under  Section  213(a)  of  the 
Clean  Air  Act. 

EPA  held  a  public  woriishop  on  July 
29, 1992,  to  solicit  information  on 
technical  characteristics,  emissons.  and 
general  regulatory  issues  related  to 
marine  engines.  Fubhc  notice  of  the 
meeting  and  comments  submitted  by 
interested  parties  can  be  found  in  the 
docket  for  this  rulemaking  (see 
ADDRESSES  section  at  beginning  oi 
notice).  Subsequent  to  the  public 
workshop,  EPA  met  several  times  with 
the  National  Marine  Manufacturers 
Association  (NMMA).  NMMA  has 
encouraged  federal  regulation  of  marine 
engine  emissions,  stating  that  the  U.S. 
government  should  take  the  lead  in 
developing  emission  standards  and  test 
procedures  that  could  be  a  model  for 
other  countries.  One  of  the  marine 
industry'*  m^r  coiuxms  is  that 
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without  such  a  U.S.  federal  effort,  a 
patchwork  of  difleient  emission 
standards  and  test  procedures  would 
proliferate  throughout  the  world,  ■ 
subjecting  the  manufacturers  to 
excessive  costs  and  administrative  - 
burdens  resulting  from  the  lack  of 
harmonized  standards  and  procedures. 
The  marine  engine  manufacturers  have 
been  very  helpful  in  providing  EPA 
with  information  and  data  used  in  the 
development  of  a  number  of  emission 
control  options  presented  in  this  notice. 
Also,  NMMA  has  presented  to  EPA  their 
analysis  of  potential  emission  reduction 
strategies  for  marine  engines.  The 
dociimentation  of  NMMA's  analysis  can 
be  found  in  the  public  docket. 

The  settlement  of  Sierra  Club  v. 
Browner,  Civ.  No.  93-0197  NHJ  (D.D.C. 
1993),  requires  EPA  to  propose  emission 
standards  for  marine  engines  by 
September  30,  1994  (extended  to 
October  30, 1994),  and  to  promulgate 
final  regulations  by  November  22, 1995. 
The  time  schedule  resulting  from  this 
settlement  has  influenced  a  number  of 
EPA  decisions  regarding  regulatory 
options  and  proposals  which  are 
discussed  in  more  detail  in  this  notice. 
In  this  notice,  EPA  is  also  proposing 
to  set  emission  standards  for  new  diesel 
compression-ignition  marine  engines. 
EPA  promulgated. rules  for  nonroad 
compression-ignition  engines  above  37 
kW  (59  FR  31306,  June  17, 1994),  but 
this  rule  did  not  include  marine 
engines.  During  the  development  of  that 
rtilemaking.  EPA  decided  to  exclude 
marine  propulsion  engines  and  marine 
auxiliary  engines  because  little 
information  was  available  at  the  time  to 
determine  whether  the  test  procedure 
was  sufficiently  representative  of  the 
operating  cycle  of  marine  engines  and 
also  because  of  uncertainty  of  how  such 
regulations  may  impact,  or  conflict 
with,  the  U.S.  Coast  Guard  safety 
requirements.  EPA  now  believes  that 
marine  compression-ignition  engines 
should  be  covered  by  the  same 
regulation  as  other  compression-ignition 
engines  over  37  k\V,  with  appropriate 
amendments  pertaining  to  testing 
procedures. 

EPA  proposes  to  amend  40  CFR  part 
89  to  include  all  marine  compression- 
ignition  engines  below  560  kiv 
manufactured  after  January  1,  1999  and 
all  marine  compression-ignition  engines 
equal  to  or  above  560  kW  after  January 
1 ,  2000.  Many  of  the  marine  engines 
used  for  auxiliary  power  are  very 
similar  in  design  and  operation  to  land- 
based  nonroad  engines  that  are  required 
to  be  certified  under  the  existing 
nonroad  large  compression-ignition 
engine  regulations.  However,  marine 
compression-ignition  engines  used  for 


propulsion  may  be  less  similar  in 
operation  and  design  than  land-based 
compression-ignitian  nonroad  engines 
uid  require  additional  considerations 
for  possible  inclusion  in  40  CFR  part  89. 
These  issues  are  discussed  in  greater 
detail  in  the  issues  section  of  uiis 
notice. 

The  International  Maritime 
Organization  (IMO),  a  subgroup  of  the 
United  Nations  is  currently  developing 
an  agreement  (in  the  form  of  the 
addition  of  a  new  annex  to  the  Marine 
PoUuUon  Convention  (MARPOL  73/78)) 
to  control  emissions  from  ships  on 
international  voyages.  Such  an 
agreement  would  provide  important 
measures  to  control  emissions  from 
ships  that  are  outside  U.S.  teititorial 
watere  for  which  national  standards 
could  not  apply.  Efforts  are  being  made 
by  the  EPA  and  the  U.S.  Coast  Guard 
(who  represents  the  U.S.  at  IMO)  to 
ensure  that  test  procedures  and 
certification  procedures  are  harmonized 
between  the  IMO  regulations  and 
national  regulations.  The  IMO  annex 
%vill  cover  new  diesel  marine  propulsion 
and  auxiliary  engines  used  on  ships  on 
international  voyages.  The  current 
proposal  at  IMO  covers  engines  over  100 
kW  used  on  such  ships.  The  current 
draft  IMO  aimex  is  contained  in  the 
docket. 

IV.  Requirements  of  the  Proposed  Rule 

The  general  provisions  of  the 
regulation  are  briefly  described  in  the 
following  section,  and  the  rationale  for 
key  parts  of  the  proposal  is  discussed. 
A  more  thorough  discussion  of  issues 
raised  in  the  rulemaking  follows  in 
Section  V. 

A.  Overview 

EPA  proposes  to  regulate  the 
emissions  of  exhaust  pollutants  for  both 
new  gasoline  spark-ignition  marine 
engines  and  new  diesel  compression- 
ignition  marine  engines.  For  gasoline 
spark-ignition  marine  engines,  the 
primary  focus  of  the  regulations  is  to 
significantly  reduce  hydrocart>on  (HC) 
emissions.  For  gasoline  spark-ignition 
outboard  and  personal  watercraft 
engines.  EPA  proposes  average  HC 
emission  standards  that  are  a  function  of 
the  rated  power  of  the  engine  and  will 
result  in  a  75  percent  reduction  in  HC 
emissions  from  current  technology  2- 
stroke  marine  engines.  A  more  complete 
explanation  for  this  form  of  emission 
standard  is  given  in  Section  IV(D)(2)  of 
this  preamble.  For  gasoline  spark- 
ignition  stemdrive  and  inboard  engines. 
EPA  proposes  an  average  HC  emission 
standard  of  8.0  g/kW-hr.  EPA  also 
proposes  average  emission  standards  for 
oxides  of  nitrogen  (NOx)  of  6.0  g/kW-hr 


and  6.5  g/kW-hr  for  outboard/personal 
watercraft  and  stemdrive/inb<»rd 
engines  respectively.  These  standards 
are  discussed  in  more  detail  in  Section 
V.  A  carbon  monoxide  (CO)  cap  of  400 
g/kW-hr  is  also  proposed,  although  CO 
is  of  secondary  importance  for  gasoline 
spark-ignition  marine  engines. 

For  new  diesel  compression-ignition 
marine  engines.  EPA  proposes 
appropriate  amendments  to  the  existing 
nonroad  compression-ignition  engine 
regulatigns  (40  CFR  part  89)  to  include 
marine  engines.  This  approach  would 
thiu  subject  marine  compression- 
ignition  engines  to  the  same  emission 
standard  levels  as  required  for  other 
nonroad  compression-ignition  engines. 
The  proposed  emission  standards  are 
9.2  g/kW-hr  for  NOx,  1.3  g/kW-hr  for 
HC,  11.4  g/kW-hr  for  CO.  0.54  g/kW-hr 
for  PM,  and  smoke  standards  of  20/50 
maximum  percentage  opacity  for 
acceleration/peak  operating  modes.   . 
These  standards  would  apply  to  all  new 
compression-ignition  marine  propulsion 
engines  and  auxiliary  engines, 
regardless  of  power  rating. 

Today's  proposal  includes  a 
compliance  program  involving  pre-sale 
certification,  assembly  Una  testing,  and 
in-use  enforcement  for  both  gasoline 
spark-ignition  and  compression-ignition 
marine  engines.  The  proposed  program 
would  be  similar  to  the  existing 
compression-ignition  noiuoad 
regulatory  program  and  include: 

•  designation  of  product  line  into 
groups  of  engines  with  similar  emission 
characteristics  (such  groups  are  called 
engine  families). 

•  averaging  and  trading  program 
elements  modified  to  suit  the  proposed 
emission  standard  levels  and  industry 
structure. 

•  manufacturer  emission  testing  of 
selected  engines  with  the  specified  test 
procedure  to  demonstrate  compliance 
with  emission  standards, 

•  labeling  of  engines  from  each 
engine  family, 

•  submission  of  application  for 
certification  for  each  engine  family  by 
model  year, 

•  issuance  of  an  emission  compliance 
certificate  for  each  engine  family, 

•  prohibition  against  U.S.  sale  of 
engines  not  certified  by  EPA, 

•  recordkeeping  and  reporting 
requirements, 

•  EPA  confirmatory  certification 
testing. 

•  banking  of  unused  emission  credits 
for  use  in  future  model  years, 

•  manufacturer  production  line 
testing  backed-up  by  EPA  Selective 
Enforcement  Auditing  (SEA), 

•  in-use  testing  and  enforcement. 


•  warranty  and  prohibition  on 
tampering,  and 

•  importation  provisions. 

For  new  gasoline  spark-ignition 
marine  engines,  EPA  proposes  that  the 
effective  date  of  the  emission  control 
requirements  of  these  regulations  begin 
in  model  year  1998.  For  gasoline  spark- 
ignition  outboard  and  personal 
watercraft  marine  engines,  the 
stringency  of  the  HC  standards  is 
proposed  to  be  proportionately  phased- 
in  each  year  through  model  year  2006. 
Engines  on  average,  will  be  required  to 
meet  a  consistently  lower  standard  for 
each  year  from  model  year  1998  to  2006. 

For  new  diesel  compression-ignition 
marine  engines,  the  standards  would  be 
effective  for  engines  up  to  560  kW  on 
January  1, 1999;  for  engines  including 
and  above  560  kW,  the  proposed 
effective  date  is  January  1,  2000. 

B.  Definition  of  Marine  Engine 

EPA  proposes  to  define  marine 
engines  as  any  engine  which  is  used  on 
a  "vessel"  as  defined  in  1  U.S.C.S.  3 
(1992)  for  the  piuposes  of  propulsion 
and/or  auxiliary  power.  The  word 
"vessel"  includes  every  description  of 
watercraft  or  another  artificial 
contrivance  used,  or  capable  of  being 
used,  as  a  means  of  transportation  on 
water.  This  definition  applies  equally  to 
gasoline  spark-ignition  and  diesel 
compression-engines  unless  specifically 
stated  otherwise. 

Purauant  to  section  203(b)(1)  of  the 
CAA,  the  Agency  proposes  categories  of 
exemptions  from  new  marine  engine 
regulations  similar  to  the  existing 
exemptions  for  new  noiuoad 
compression-ignition  engines  at  or 
above  37  kW  (50  horsepower)  (see  40 
CFR,  Part  89.  Subpart  I).  These  include 
exemptions  for  purposes  of  research, 
investigations,  studies,  demonstrations, 
training,  or  for  reasons  of  national 
security.  Exemptions  are  obtained  either 
categorically,  that  is  without  application 
to  the  Administrator,  or  by  submitting  a 
written  application  to  the 
Administrator.  Export  exemptions  and 
manufacturer-owned  engine  exemptions 
are  granted  without  application.  Testing 
exemptions,  national  security 
exemptions,  and  exemptions  for  engines 
used  solely  for  competition  are  obtained 
by  application. 

Exemptions  are  justified  in  these 
cases  because  the  sources  are  limited  in 
niunber  or  scope  so  no  environmental 
harm  results;  the  particular  use  of  the 
soiux%  is  determined  to  further  air 
quality  research;  and/or  the  exemption 
is  vital  to  the  seciuity  of  the  nation.  (See 
39  FR  10601,  March  21. 1974,  for 
.  history  of  on-highway  exemptions 
policy.) 


C.  General  Enforcement  Provisions 

Any  manufacttuer  of  .a  gasoline  spark- 
ignition  or  diesel  compression-ignition 
marine  engine  would  be  responsible  for 
obtaining  from  the  Administrator  a 
certificate  of  conformity  covering  any 
engine  introduced  into  commerce  in  the 
United  States  before  such  an  engine  is 
sold,  offered  for  sale,  introduced  or 
delivered  for  introduction  into 
commerce,  or  imported  into  the  United 
States.  All  such  engines  must  comply 
with  the  standards  promulgated  in 
EPA's  final  regulations. 

Section  213(d)  of  the  Clean  Air  Act 
states  that  the  Agency  shall  enforce  new 
nonroad  engine  and  vehicle  standards 
in  the  same  manner  as  on-higbway 
vehicle  and  engine  standards  are 
enforced.  *  Therefore  EPA  is  authorized 
to  submit  nonroad  engines  to 
certification  requirements,  assembly 
line  testing,  and  in-use  enforcement  that 
apply  to  on-highway  engines,  with 
modifications  that  EPA  deems 
appropriate.  Section  213(d)  also  grants 
EPA  the  authority  to  revise  or 
promulgate  regulations  as  may  be 
necessary  to  determine  compliance 
with,  and  to  enforce  the  nonroad 
standards.  Further,  EPA  is  authorized  to 
prohibit  certain  acts,  such  as  tampering 
with  a  certified  engine. 

Pursuant  to  this  authority,  the  Agency 
is  proposing  today  to  require  marine 
engine  manufactutrers  to  obtain 
certification  and  to  subject  them  to 
manufacturer  assembly  line  testing 
backed-up  by  selective  enforcement 
auditing  and  in-use  enforcement.  The 
Agency  is  also  proposing  regulations  for 
marine  vessels  that  are  similar  to  those 
for  on-highway  vehicles  under  sections 


'  Section  21 3(dl  of  the  Act  provides  that  the 
standard5  under  213  "be  subject  to  sections  (206, 
207, 208,  and  209],  with  such  modiftcations  of  the 
applicable  regulations  implementing  such  sections 
as  the  Administrator  deems  appropriate,  and  shall 
be  enforced  In  the  same  manner  as  standards 
prescribed  under  section  |202].  The  Administrator 
shall  revise  or  promulgate  regulations  as  may  be 
necessary  to  determine  compliance  with,  and 
enforce,  standards  in  effect  under  this  section." 
Section  206  specifies  requirements  for  motor 
vehicle  and  motor  vehicle  engine  compliance 
testing  and  certification:  Section  207  requires 
manufacturers  to  warrant  compliance  by  motor 
vehicles  and  motor  vehicle  engines  in  actual  use 
among  other  things;  section  208  requires 
recordkeeping  by  manufacturers  of  new  motor 
vehicles  or  new  motor  vehicle  engines  and 
authorizes  EPA  to  require  testing,  collect 
information  and  require  reports:  and  section  209 
preempts  states  and  political  sul>divisions  from 
adopting  or  enforcing  standards  relating  to  emission 
control,  certification,  or  inspection  of  new  motor 
vehicles  or  new  motor  vehicle  engines,  and  from 
adopting  or  enforcing  emission  control  standards 
for  certain  new  nonroad  engines  or  new  nonroad 
vehicles,  unless  speciTically  authorized  to  do  so  liy 
EPA. 


203. 204. 205,  and  208  of  the  Act.2  ' 
These  general  enforcement, regulations 
include  prohibitions  contained  in 
section  203(a);  prohibited  acts,  if 
committed,  subject  persons  to  the 
assessment  of  civil  penalties  under 
section  205.  As  applied  to  nonroad 
engines  imder  section  213(d),  such  acts 
include,  but  are  not  limited  to,  the 
introduction  into  commerce  in  the  U.S. 
of  marine  engines  which  are  not  covered 
by  a  certificate  of  conformity  issued  by 
EPA,  tampering  with  emission  control 
devices  or  elements  of  design  installed 
on  or  in  a  certified  marine  engine,  and 
failing  to  provide  information  to  the 
Agency  if  requested.  The  Agency  is  also 
proposing  regulations  imder  the 
authority  of  section  205  of  the  Act 
which  sets  forth  the  maximum  statutory 
penalties  for  violating  the  prohibitions. 

The  Agency  is  proposing  general 
information  collection  provisions 
similar  to  current  on-highway 
provisions  imder  section  208  of  the  Act 
which  include,  but  are  not  limited  to, 
the  manufacturer's  responsibility  to 
provide  information  to  the  Agency, 
perform  testing  if  requested  by  the 
Agency,  and  maintain  records.  In 
addition,  EPA  is  proposing  emission 
defect  reporting  regulations  which 
require  manufacturers  to  report  to  EPA 
emission-related  defects  that  affect  a 
given  class  or  category  of  engines.  The 
emission  defect  reporting  regulations 
also  specify  procedural  and  reporting 
requirements  for  manufacturers  that 
initiate  voluntary  emission-related 
recalls.  The  general  information 
collection  provision  vnll  also  provide 
authority  for  EPA  enforcement 
pereonnel  to  gain  entry  and  access  to 
various  facilities  under  section  208. 

EPA  is  authorized  under  section  217 
of  the  CAA  to  establish  fees  to  recover 
compliance  program  costs  associated 
with  sections  206  and  207.  EPA  will 
propose  to  establish  fees  for  today's 
marine  engine  emission  compliance 
program  at  some  future  time,  after  the 
program  has  been  promulgated  and 
associated  costs  are  determined.  • 

D.  Program  Description  and  Rationale 

This  section  describes  several  features 
of  EPA's  marine  engine  emission 
compliance  program  and  EPA's 
rationale  for  including  these  features  in 
the  program.  Specific  issues  related  to 


'Section  203  s]>eciiies  prohibited  acts  and 
exempted  motor  vehicles:  section  204  provides  for 
federal  court  injunctions  of  violations  of  section 
203(a);  section  205  provides  for  the  assessment  of 
civil  penalties  for  violations  of  section  203;  and 
section  208  provides  the  Agency  with  information 
collection  authority.  The  general  enforcement 
language  of  section  213(d)  provides  the  Agency's 
authority  for  applying  sections  203.  204.  205.  and 
208  of  the  Act  to  nonroad  engines  and  vehicles. 
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tlie  pfoposeu  pragrain  wniich  KNiuifB  in- 
depth  discussion  are  pmented  in 
Section  V  "DiscnMion  of  hmtes." 

I.AppUcabilky 

/.  Cosofine  S^fotk-i^^tion  Enginet. 
Under  th«  proposed  regulations,  all 
gasoline  spark-ignition  marine  engines 
for  a  given  manufacturer  are  included  in 
determirung  compliance  with  the 
avorage  standards  for  each  year. 
Complianoe  is  determined  taking  into 
acootmt  any  trading  or  banking  of 
emission  credits. 

a.  Diesel  Compression-ignition 
Enginet.  Today's  proposal  covers  all 
compression-ignitian  anrine  engines 
regardless  of  rated  pemtn.  EPA  proposes 
to  require  compression-ignition  marine 
engines  to  meet  the  standards  that  new 
nonroad  large  compression-ignition 
engines  at  or  above  37  kW  are  required 
to" meet,  with  appropriate  changes  to  test 
procedures  as  discussed  in  Set.1ion  V. 

EPA  has  not  proposed  to  set  a  lower 
power  rating  limit  of  37  kW  or  an  upper 
power  rating  limit  for  marine  engines. 
EPA  solicits  comments  regarding 
whether  such  limits  should  be  set  and. 
if  so,  the  levels  at  which  they  should  be 
set  and  the  reasons  why  they  should  be 
set  at  those  leveb. 

As  described  in  the  background 
section  of  this  preamble,  the 
Intcnnational  Maritime  Organization 
'  (IMO)  is  developing  an  agreement  to 
control  emissions  from  ships  on 
international  voyages.  The  largest  diesel 
marine  engines  will  moat  likely  be 
covered  by  the  IMO  annex,  as  these 
engines  are  typically  used  on  ocean 
going  vessels  which  traverse 
international  waters.  However,  some 
large  engines  and  auxiliary  power 
engines  may  be  used  on  U.S.  flag  vessels 


that  nmmkn  in  iatenMl  w>MS  (e.g.. 

Great  Lakes  freighters).  There  is  no  clear 
engine  cut-point  in  terms  of  power  (kW) 
above  which  the  IMO  annex  will  cover 
and  below  wiiich  the  national  marine 
regulations  will  cover.  Therefore,  EPA  is 
not  proposing  an  opper  limit  for  the 
application  irftbe  national  regulations 
to  control  emissions  from  compression- 
ignition  marine  engines.  EPA  requests 
comments  on  whether  an  upper  limit 
should  be  established  and,  if  so,  at  what 
level  and  why. 

Hi.  Ahemative-fueled  Marine  Engines. 
EPA  does  not  believe  that  new  emission 
standards  for  raariae  engines  will 
require  increased  use  of  alternative        ' 
fuels.  Test  procedures  and  standards  for 
alternative  fuels  require  significant 
effort,  which  could  not  be  completed  by 
the  couit  deadline  for  this  rulemaking. 
Therefore,  EPA  proposes  not  lo  include 
test  procedures  or  emission  standards 
for  ahemative-fueled  marine  engines. 
EPA  requests  coounent  on  the  need  for 
regulations  and  the  potential  for 
increased  market  share  for  marine 
engines  that  operate  on  alternative  fuels 
such  as  electricity,  natural  gas. 
methanol,  ethanol,  or  other  alternative 
fuels.  Commenters  eocouraging  EPA  to 
adopt  alternative  fuels  standards  and 
test  procedures  in  this  rule  should 
review  the  alternative  fuels  rules  for  on- 
highway  engines  for  information 
regarding  how  such  rules  would  work. 

2.  Emission  Standards  for  Gastdine 
Spark-ignibon  Outboard  and  Personal 
Watercnft  Engines 

i.  Hydrocarbon  Standards.  EPA  is 
proposing  that  manufacturers  comply 
with  corporate  average  emission 
standards  requiring  a  75  percent 
reduction  in  HC  emissions  from  1990 


outboard  aod  peraoBal  waftercraft  base 
levels  when  fully  implemented.  The 
standards  would  be  phased-in  over  9 
years.  Each  year  a  manufacturer's  fleet 
would  need  to  meet  a  lower  average 
emission  standard.  T^e  standard  would 
be  a  work  specific  emission  rate  limit  (g/ 
kW-hr)  wliicli  is  a  function  (curve)  that 
varies  with  engine  power.  Complianoe 
by  a  manufacturer's  fleet  as  a  whole  is 
determined  by  comparing  each  engine 
family  against  the  curve  and  summing 
the  differences. 

To  derive  the  yearly  compliance 
curves  for  the  emission  standards.  EPA 
first  had  to  calculate  a  base  HC  emission 
standards  curve  from  which  equally 
proportional  reductions  would  be  taken 
over  the  phase-in  period.  EPA  proposes 
the  following  equation  as  the  base  HC 
emission  standards  curve: 

HCb«.=151+557/P>»  or  300  g/kW-ht. 
whichever  is  lower 

where: 

HCbae^ydrocarbon  base  emission 

standard  in  g/kW-hr  P=rated  power 
of  the  engine  family  in  kilowatts.^ 
This  function  best  fits  the  data 
provided  by  manufacturers  for  marine 
outboard  and  personal  watercrafl 
engines.  With  this  functional  format,  the 
HC  base  emission  standard  is  a  function 
of  the  power  rating  of  the  engine  family. 
However,  EPA  is  also  proposing  that 
HCh«c  is  not  to  exceed  300  g/kW-hr.  Tbe 
HC  baseline  curve  is  shown  in  Figure  1; 
also  shown  are  the  standard  curves  for 
the  phase-in  years,  which  are  described 
in  the  following  paragraphs. 

BiLUNQCOOe 


'  Refer  to  Imum  MCtion  V.D.  for  •  discussiOD  of 
the  HC  baselina  emitsion  function. 
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Figure  1 

C  standard  Curves  for  Outboard/Personal  Watercrafl 
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The  average  HC  standard  curve  for  a 
given  model  year  is  determined  by  the 
product  of  the  HCk«c  curve  function  and 
the  nodel  year  factor  as  shown  in  Table 
1.  The  model  year  factor  reflects  equal 
percentage  reductions  per  year  from  the 
baseline  over  the  nine  year  phase- in 
period,  resulting  in  a  75  perceot 
decrease  when  tully  implemented.  For 
example,  the  average  HC  emission 
standard  in  2004  is  the  product  of  the 
2004  HC  model  year  factor,  0.417,  and 
the  HCtMw  function.  The  resulting 
average  emission  standard  function  for 
model  year  2004  is  as  follows: 


0.4I7X   I5U 


557 
P     J 


or 


62.97 -► 


232.27 

_0J 


Also,  given  the  limitation  on  HCb««  of 
300g/kW-hr  maximum,  the  2004 
emission  standard  may  not  be  greater 
than  0.41 7x300=125.1  g/kW-hr. 

Table  i.— Gasoline  Spark-ignition 
Marine  Engines  Average  Emis- 
sion Standards 


Model  year 


199S  ... 
199«  ... 
2000... 

2001 

2002 

2003 

2004  ...*••• ••• 

200»  ....- 

200*  and  after 


HC  model 
year  factor 


0J17 
0J3S 
O.fSO 
0.667 
0.583 
0.500 
«.417 
0.333 
0.250 


//.  Oxides  of  Nitrogen  Standards.  EPA 
is  also  proposing  NOx  emission 
standards  for  gasoline  spark-ignition 
outboard  and  personal  watercraft 
engines.  EPA  believes  that  the  proposed 
corporate  average  standard  level  of  6.0 
g/kW-hr  is  at  a  level  appropriate  for  the 
types  of  technologies  that  will  be  used 
for  neeting  the  stringent  proposed  HC 
standards.  EPA  proposes  full 
implementation  of  the  NOx  standard 
beginning  with  the  1998  model  year 
without  phase-in.  However,  EPA 
requeats  comment  on  whether  or  not  a 
phase-in  period  would  be  appropriate, 
and  if  so,  what  length  and  why. 
Hovrever,  EPA  requests  comment  on 
whether  or  not  a  phase-jn  period  would 
be  appropriate,  and  if  so,  what  length 
and  why.  EPA  proposes  not  to  allow 
banking  of  NOx  credits  for  outboard/ 
personal  watercraft  engines  during  the 
phase-in  years  1998  through  2005  (this 


is  discussed  in  more  detail  in  the  issues 
section,  item  M(5)). 

UL  CO  standards  leap).  EPA  is  also 
proposipg  to  cap  CO  emissions  at  400  g/ 
kW-hr.  This  standard  is  the  standard 
proposed  for  many  utility  engines  (see 
59  FR  25399.  May  16, 1994).  While 
some  marine  engines  currently  have  CO 
emissions  higher  than  this  level.  EPA 
expects  that  the  standard  can  be  met 
with  small  adjustments.  When  engines 
are  tutttroHed  for  HC.  this  CO  standard 
will  be  easier  to  achieve.  Therefore, 
every  engine  must  meet  the  CO 
emission  standard.  The  CO  emission 
standard  remains  constant  over  the 
phase-in  period  and  is  set  only  to 
eliminate  very  high  CO  levels,  which 
generally  are  far  above  the  CO  emission 
levels  of  most  other  engines  sold.  Most 
of  the  NAAQS  nonattainment  episodes 
for  CO  occur  in  the  winter,  while  most 
boating  activity  in  the  U.S.  occurs 
during  the  summer  months,  when  CO 
air  quality  standards  are  rarely  in 
nonattainment.  However,  very  high 
levels  of  CO  can  have  severe  impacts  on 
the  health  of  users  of  such  engines  and 
in  these  cases  boat  design  must  be  taken 
into  account.  Therefore,  EPA  requests 
comment  on  the  need  for  CO  control 
and  on  the  proposed  cap  standard  level. 

3.  Emission  Standards  for  Gasoline 
Spark-Ignition  Stemdrive/Inboard 
Engines 

For  gasoline  spark-ignition  stemdrive/ 
inboard  engines,  the  proposed  corporate 
average  standards  for  HC  and  NOx  ere    * 
S.Og/kW-hr  and  6.5  g/kW-hr 
respectively.  Theee  proposed  standards 
are  HisriiRSpH  io  greater  detail  in  Section 
V.  As  with  outboard  and  personal 
watercraft  engines,  and  for  similar 
reasons.  EPA  is  proposing  to  cap  CO 
levels  from  such  engines  at  400  g/kW- 
hr. 

4.  Emission  Standards  for  Diesel 
Cuiupiession -Ignition  Marine  Engines 

EPA  is  proposing  appropriate 
amendments  to  the  existing  nonroad 
compression-ignition  engine  regulatioas 
(40  CFR  Part  89)  to  include  all  marine 
compression-ignition  propulsion  and 
auxiliary  engines,  regardless  of  power 
rating.  This  approach  would  thus 
subject  marine  compression-ignition 
engines  to  the  same  emission  standard 
levels  as  required  for  new  nonroad 
compression-igmtion  er>gines  at  and 
above  37  kW.  The  proposed  emission 
standards  are  9.2  g/kW-hr  for  NOx.  1-3 
g/kW-hr  for  HC.  11.4  g/kW-hr  for  CO. 
0.54  g/kW-hr  for  PM.  and  smoke 
standards  of  20/50  maximum  percentage 
opacity  for  acceleration/peak  operating 
modes. 


5.  Crankcase  Emission  Controls 

In  addition  to  the  numerical  exhaust 
pmifcinn  standards,  EPA  proposes  to 
prohibit  direct  emissions  of  crankcase 
vapors  into  the  atmosphere  for  both 
gasoline  spark-ignition  and 
compression-igaition  marine  engines. 
Motor  vehicles  have  been  subject  to  an 
analogous  requirement  since  the  first 
steps  of  emission  control  regulation. 

6.  Compliance  with  Gasoline  Spark- 
ignition  Marine  Engine  Emission 
Standards 

Compliance  with  the  HC  and  NOx 
emission  standards  is  based  on  an 
averaging,  banking  and  trading  (ABT) 
provisions  determined  by  calculating 
the  lifetime  engine  emissions  difference 
between  the  engine  family  emission 
level  and  the  standard  (compliance 
curve).  At  the  end  of  eech  model  year, 
each  manufacturer  must  have  as  many 
or  more  emissions  below  the  standards 
than  above  the  standards  for  the 
manufacturer's  product  line  (with 
allowances  for  trading  and  banking). 

For  a  given  engine  £unily.  the  amount 
of  emission  credit  or  shortfall  will  be 
based  on  the  difference  in  emission  rate 
(g/kW-hr)  between  the  family  emission 
level  [VEh)  which  is  determined  with 
the  deterioration  factor  applied  and  the 
emission  standard  level  (STD).  The  HC 
emission  standard  level  for  outboard 
and  personal  viratercraft  engines  is 
calculated  using  the  model  year  specific 
emission  standard  function.  The 
huction  utilizes  the  rated  power  for  the 
engine  family  to  determine  the  emission 
standard  level,  in  conjunction  with  the 
HC  model  year  factor  given  in  Table  1. 
The  NOx  emission  standard  level  for 
outboard  and  personal  watercraft 
engines  is  proposed  to  be  6.0  g/kW-hr. 
For  stemdrive  and  inboard  spark- 
ignition  engines,  the  emission  standard 
levels  (STD)  are  proposed  to  be  8.0  g/ 
kW-hr  ibr  HC  and  6.5  g/kW-hr  for  NOx. 
The  emission  rate  di^erence  between 
the  family  emission  level  (FEL)  (with 
deterioration  factor  applied)  and  the 
emission  staiKlard  level  (STD)  is  used  to 
calculate  the  lifetime  emission  credK. 
To  calculate  lifetime  emission  credits, 
the  following  variables  are  necessary. 

•  FEL:  Engine  family  eokission  limit 

•  STD:  The  model  year  specific 
emission  standard  level 

•  power:  Power  rating  of  the  engine 
family 

•  load  foctor:  Fraction  of  rated  engine 
power  utilized  in-use,  assumed  to  be 
0.207  for  all  gasoline  spark-ignition 
engines 

•  max  useful  life:  Maximum  useful 
life  specific  to  the  power  rating  and  the 
application 
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•  hours  per  yean  Usage  rate  specific  •  S(t):  Cumulative  fraction  survived 
to  the  application                                         at  time  t 

•  sales:  Consiunption  of  engines  in  The  following  equation  is  used  to 

the  U.S.  for  the  engine  family  calculate  credit  generation  and  usage  ka 

•  0.03:  Discount  rate  for  all  emissions     a  given  engine  bimily. 


■■ft  McMlife 


S(t)  X  sales  X  (STD  -  FEL)  X  power  X  hours  per  yearx.207 


Credits  are  generated  when  the  FEL  is 
lower  than  the  «nissian  standard  and 
are  represmted  by  positive  numbos, 
while  shortfalls  (or  credit  usage)  occurs 
when  the  FEL  is  above  the  emission 
standard  and  are  represented  by 
negative  numbers. 

EPA  requests  comment  on  the 
individual  elements  used  in  the 
equation  above,  specifically  the 
following:  estimates  of  maximum  useful 
life  according  to  power  rating,  survival 
probalnlities,  discount  rate,'*  hours  per 
year,  and  identification  of  U.S.  sales. 
Refer  to  the  benefits  chapter  of  the 
Regulatory  Impact  Analysis  lot  furth«' 
information  on  useful  life,  survival 
probability,  discount  rate,  and  hours  per 
year. 

Manubcturers  choose  the  FEL  for 
each  engine  family  based  on  testing  and 
their  estimate  of  deterioration.  Each 
engine  family  must  certify  to  the  chosen 
FEL,  and  the  FEL  would  be  treated  as 
the  enforceable  emission  limit  for 
certification,  manufacturer  assembly 
line  testing.  Selective  Enforcement 
Auditing,  and  in-use  testing 

Compliance  with  the  emission 
standards  will  be  determined  by 
summing  the  positive  and  negative 
emission  credits  for  all  the 
manufacturer's  engine  famihes.  Fm  each 
model  year,  the  manufacturer,  at  the 
models  year's  end,  must  have  as  many 
or  more  positive  credits  as  negative  for 
the  manufacturer's  product  line.  In 
other  words,  each  manufacturer  must 
maintain  a  positive  or  zero  balance  in 
their  emission  account  with  EPA. 

Manufacturers  would  prepare  an 
overall  compliance  strategy  and  submit 
an  initial  credit  generation  at  usage 
report  along  with  the  application  for 
certification  for  ea«:h  engine  family.  To 
demonstrate  compliance  %vith  the 
standards,  the  manufacturer  would  have 
to  submit  an  end  of  the  year  report 
within  90  days  of  the  end  of  the  model 
year.  The  manufacturer  would  be 
allowed  an  additional  180  days  afto-  the 
end  of  the  year  reports  are  due  to  submit 


*  DiscooBt  rate,  m  naad  tMn.  rafan  to  an 
■ppropriata  rata  tor  cakulatioc  pf  unt  «akN  of  tha 
useful  life  stream  of  emission  credits  generated.  A 
discount  rate  of  3%  is  proposad  bocausa  tbeae  are 
ooosumptioa  goods. 


1.03* 


a  final  report  for  credit  counting  and 
calculation  revisions.  The  end  of  the 
year  report  will  contain  the 
manufacturer's  data  on  U.S.  engine 
family  sales  to  the  point  ctf  "first  retail 
sale.  EPA  would  adjust  the 
manufacturer  account  balances  to  reflect 
the  sales  niunbov  contained  in  the  final 
report.  Certificates  awarded  to  a 
manufacturer  for  its  engine  families 
could  be  rendered  void  ab  initio  if  the 
manufacturer  does  not  achieve  an 
emission  accoiuit  balance  greater  than 
or  equal  to  zero  at  the  end  of  this  time 
period. 

When  credits  are  generated  and 
traded  in  the  same  model  year,  EPA 
proposes  to  make  both  buyers  and 
sellers  of  credits  potentially  liable  for 
accurate  credit  estimation,  except  in 
cases  of  fraud.  This  policy  would 
provide  additional  incentives  for  buyers 
and  sellers  to  take  the  steps  necessary  to 
ensure  the  integrity  of  the  transactions 
and  to  place  contractual  liability  on  the 
appropriate  party.  EPA  requests 
comment  as  to  whether  it  should  allow 
trading  of  emission  credits  during  the 
model  year  in  which  they  are  generated. 
If  credits  are  traded  only  alter  the  end 
of  year  reports  are  finalized,  the  risk  that 
the  seller  of  credits  would  not  have  the 
full  amount  contracted  in  the  account 
would  be  virtually  eliminated. 

In  order  to  maintain  the  integrity  of 
the  balance  of  emissions  for  the  new 
engine  fleet,  manufacturers  must  use 
accurate  sales  data  when  calculating 
credits  which  reinesent  United  States 
consimiption  of  engines.  Since  engines 
sold  to  other  coun^es,  including 
Canada  and  Mexico,  are  excluded  from 
this  program,  manulactuirers  are 
required  to  obtain  data  pertaining  to 
engine  sales  to  calculate  accurate  credit 
generation  and  usage.  Howew,  to  ease 
the  burden  on  manufacturers  of  tracking 
engines  to  the  end  user,  manufacturers 
would  only  need  to  trade  engines  to  the 
location  where  the  completed  vessel  or 
outboard  engine  is  purchased,  otherwise 
known  as  a  point  of  first  retail  sale.  In 
cases  where  the  end  user  purchases  the 
completed  vessel  directly  &t>m  the 
manufacturer,  the  end  usct  is  the  point 
of  first  retail  sale.  Ahematively,  a  boat 
dealer  may  be  the  point  of  first  retail 


sale.  Engine  sales  data  pertaining  to 
engines  that  have  already  been  dipped 
to  a  point  of  first  retail  sale  is  also 
known  as  "first  delivery"  information. 

-  7.  Effective  Dates  for  Certificaticui 

For  gasoline  spark-ignition  outboard 
and  personal  watercraft  engines,  EPA 
proposes  to  phase-in  average  HC 
emission  standards  beginning  with 
model  year  1998.  The  HC  emission 
standards  would  be  phased-in  through 
model  year  2006,  becoming  more 
stringent  each  year.  The  definition  of 
model  year  is  discussed  in  the  following 
section.  The  HC  onission  standards  for 
gasoline  spark-ignition  stemdrive/ 
inboard  engines,  along  with  the  NOx 
and  CO  emission  standards  for  all 
gasoline  spark-ignition  marine  engines 
are  proposed  to  be  effective  with  the 
1998  model  year,  with  no  phase-in. 
However,  EPA  requests  comments  on 
whether  or  not  the  emission  standards 
for  gasoline  spark-ignition  stemdrive/ 
inboard  engines  should  include  a  phase- 
in  period,  and  if  so,  what  length  and 
why. 

In  the  NPRM  for  the  Federal 
Implementation  Plan  for  California  (59 
FR  23264),  EPA  pn^)osed  to  allow 
personal  watercraft  manufacturers  one 
additional  year  of  leadtime.  However, 
the  standards  proposed  in  today's  notice 
were  developed  by  analyzing  emissions 
from  outboard  and  personal  watercraft 
as  one  category  with  a  con»stent  phase- 
in  period.  "IlierefKHe,  EPA  is  not 
proposing  an  additional  year  of  leadtime 
in  today's  proposal  for  outboard/ 
personal  watercraft  engines,  but  EPA  is 
requesting  comment  on  the  necessity  of 
an  additional  year  of  leadtime  given  the 
standards  structure  which  contains 
provisicHi  for  averaging  and  trading  of 
emissicm  credits  with  outboard 
manufacturers. 

EPA  proposes  that  diesel 
compression-ignition  engines  less  than 
560  kW  meet  the  emissions  standards 
beginning  January  1, 1999,  and  those 
560  kW  and  above  meet  the  standards 
beginning  January  1 ,  2000. 

8.  Model  Year  Designation 

Section  202(b)(3)(AKi)  of  the  Qeen 
Air  Act  defines  the  term  "model  year" 


UMI 
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with  reference  to  any  specific  calendar 
year  as  "the  manufacturer's  annual 
production  period  (as  determined  by  the 
Administrator)  which  includes  January 
1  of  the  calendar  year.  If  the 
manufacturer  has  no  annual  production 
period,  the  term  'model  year'  means  the 
•  calendar  year." 

In  connection  with  the  certification  of 
on-highway  engines  and  vehicles,  EPA 
interprets  the  Act  to  define  a  model  year 
as  a  period  determined  on  an  engine 
family  by  engine  family  basis  including 
ooly  one  January  1.'  EPA  believes  this 
meaning  of  model  year  is  also 
appropriate  for  marine  engines,  because 
it  allows  manufacturers  to  retain  the 
flexibility  to  introduce  models  at 
different  times  of  the  year.  EPA  includes 
this  more  detailed  model  year  defmition 
in  the  proposed  regulations  (§  91.2]  and 
requests  comments  on  the 
appropriateness  of  this  definition  for 
marine  engines.  EPA  requests  comment 
on  the  relationship  between  the 
proposed  model  year  definition  and 
inventory  issues,  particularly  left  over 
inventory  of  engines  at  the  end  of  the 
model  year  in  the  engine  manufacturers 
possession.  On-highway  guidance 
documents  on  related  stockpiling  issues 
are  contained  in  the  docket  for  the 
readers  reference. 

9.  Engine  Family  Categorization 

For  the  purpose  of  demonstrating 
emission  compUance.  manufacturers  of 
on-highway  motor  vehicles  and/or  large 
nonroad  compression-ignition  engines 
currently  divide  their  product  line  into 
groups  of  engines  called  engine  families. 
Engine  families  are  composed  of  engines 
which  have  similar  emission 
characteristics  over  their  useful  lives. 
EPA  is  proposing  that  gasoline  spark- 
ignition  marine  and  diesel  compression- 
ignition  marine  engine  families  be 
determined  using  the  same  criteria  (type 
of  fuel,  method  of  air  aspiration,  number 
of  cylinders,  and  so  forth)  currently 
used  to  define  on-highway  engine 
families.  EPA  includes  a  more  detailed 
description  of  engine  family 
determinants  in  the  proposed 
regulations  i§91.11&-98|,  and  requests 
comments  on  the  appropriateness  of 
these  determinants  for  marine  engines. 

For  the  same  reasons,  as  explained  in 
the  nonroad  large  compression-ignition 
engine  rule  (59  FR  31306),  a 
compression-ignition  marine  engine 
mmufactiuer  could  choose  not  to  use 
the  criteria  to  separate  engines  by 
number  of  cylinders  and  cylinder 
arrangement  unless  a  manufacturer 
employs  an  aftertreatment  device  on  its 
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compression-ignition  marine  engines 
(see  40  CFR  89.116-96).  This  is 
necessary  because  the  performance  of  an 
aftertreatment  device  can  vary  with  the 
space  velocity  through  the  device.  The 
space  velocity  will  vary  as  the  number 
of  cylinders  and  cylinder  arrangement 
vary.  However,  manufacturers  have 
indicated  aftertreatment  devices  will  not 
be  needed  to  meet  the  requirements  in 
this  proposal  for  compression-ignition 
marine  engines. 

10.  Certification  Testing 

To  obtain  a  certificate  of  conformity, 
all  of  the  configiuadons  within  an 
engine  family  would  be  expected  to 
meet  each  emission  standard  or  family 
emission  limit.  Since  it  would  be 
unreasonable  to  require  that 
manufacturers  emission  test  all  engine 
configurations  within  an  engine  family 
to  demonstrate  compliance  with  the 
standards,  EPA  is  proposing  that  one 
test  engine  from  each  engine  family  be 
selected  and  tested  by  the  manufacturer. 
Choice  of  that  test  engine  is  discussed 
below. 

i.  Gasoline  Spark-Ignition  Engines. 
For  gasoline  spark-ignition  marine 
engines,  the  engine  selected  for  testing 
should  be  from  the  engine  configuration 
the  manufacturer  expected  to  be  the 
worst  case  hydrocarbon  emitter.  Since  it 
may  be  difficult  to  determine  which 
configuration  is  the  worst  case 
hydrocarix)n  emitter,  EPA  is  proposing 
to  use  the  criteria  of  brake-specific  fuel 
consumption  (BSFC)  to  determine 
which  engine  configuration  within  an 
engine  family  will  be  selected  as  the 
certification  test  engine.  EPA  believes 
that  an  engine  configiuation  with  high 
BSFC  will  generally  emit  higher  levels 
of  hydrocarbons  and  carbon  monoxide 
than  other  configurations  in  the  same 
engine  family  which  exhibit  lower 
BSFC.  EPA  solicits  comments  on  the 
appropriateness  of  BSFC  as  the  criterion 
to  be  used  for  selecting  the  certification 
test  engine  for  a  given  engine  family. 

Although  not  proposed  in  today's 
notice,  EPA  also  considered  another 
alternative  which  would  require  the 
manufacturer  to  select  and  test  the 
engine  configuration  expected  to  exhibit 
the  highest  hydrocarbon  emission  level 
using  their  own  sound  technical 
justification.  EPA  could  verify  the  test 
results  by  confirmatory  testing  of  this 
engine.  EPA  would  also  have  the  option 
to  test  or  require  testing  of  any  available 
test  engine  representing  other 
configurations  in  the  engine  family  and 
review  a  manufacturer's  technical 
justification  to  verify  worst  case 
selection.  EPA  solicits  comment  on  the 
appropriateness  of  this  approach  for 


selecting  the  worst  case  hydrocarbon 
emitter. 

jj.  Diesel  Compression-Ignition 
Engines.  For  diesel  compression- 
ignition  marine  engines.  EPA  is 
proposing  that  the  manufacturer  must 
select  one  engine  trom  each  engine 
family  which,  at  maximum  power,  has 
the  greatest  amount  of  fuel  injected  per 
injection  stroke.  This  is  the  same  criteria 
ciurently  tised  for  test  engine  selection 
for  nonroad  large  compression-ignition 
engines  used  in  land-t)ased  applications. 
EPA  soUdts  comment  on  the 
appropriateness  of  this  method  of  test 
engine  selection  for  marine  engines. 

Before  emission  testing  is  carried  out 
on  marine  compression-ignition 
engines,  the  manufacturer  would 
perform  service  accumulation  on  each 
emission  test  engine  over  the 
dynamometer  cycle  of  its  choice  based 
on  good  engineering  practice  (for 
example,  a  cycle  representative  of 
typical  "break-in"  operation  of  a  new 
production  engine  in  actual  use).  For 
each  engine  family,  the  manufacturer 
would  determine  the  number  of  hours 
required  to  stabilize  the  emissions  of  the 
test  engine.  However,  the  number  of 
hours  which  the  manufacturer  chooses 
may  not  be  more  than  125  hours.  This 
limitation  is  necessary  because  on- 
highway  experience  has  demonstrated 
that  NOx  will  decrease  with  hourly  use 
for  some  engine  family  designs.  The 
manufacturer  should  maintain,  and 
provide.in  its  application  to  the 
Administrator,  a  record  of  the  rationale 
used  in  making  the  dynamometer  cycle 
selection  and  the  rationale  used  in 
making  the  service  accumulation  hours 
determination  for  emission  testing. 

Hi.  Both  Gasoline  Spark-Ignition  and 
Diesel  Compression-Ignition  Engines. 
EPA  proposes  to  allow  manufactiu«rs 
the  flexibility  to  submit  emission  test 
data  used  to  certify  engine  families  in 
previous  years  in  lieu  of  actual  testing 
for  current  model  year  certification. 
This  can  be  done  to  certify  engine 
families  similar  to  the  previously 
certified  engine  family,  provided  these 
data  show  that  the  test  engine  would 
comply  with  the  applicable  regulations. 
This  allows  manufacturers  the  ability  to 
"carry  across"  test  data  between  similar 
engine  families  or  to  "carry  over"  test 
data  from  the  same  engine  family  bom 
one  year  to  another. 

As  in  the  case  for  on-highway 
vehicles  and  engines,  the  proposed 
regulations  make  it  illegal  for  any 
person  to  use  a  device  on  a  nonroad 
engine  which  senses  operation  outside 
normal  emission  test  conditions  and 
reduces  the  ability  of  the  emission 
control  system  to  control  the  engine's 
emissions.  Such  "defeat"  devices  would 


render  the  proposed  test  procedures 
inadequate  to  predict  in-use  emissions. 
To  guard  against  use  of  these  devices, 
EPA  would  reserve  the  right  to  audit  test 
a  certification  test  engine,  or  require  the 
manufacturer  to  perform  such  testing 
over  a  modified  test  procedure  if  EPA 
suspects  a  defeat  device  is  being  used  by 
an  engine  manufacturer  on  a  particular 
engine. 

Engines  equipped  with  adjustable 
operating  parameters  would  have  to 
comply  with  all  the  regulations  with  the 
parameters  adjusted  to  any  setting  in  the 
full  range  of  adjustment.  For  example,  a 
maximum  fuel  system  pressure  screw 
that  is  readily  adjustable  with  a 
screwdriver  or  wrench  could  be 
adjusted  by  EPA  to  any  setting  within 
its  adjustable  range  for  emission  testing. 
This  ensures  that  changes  to  the 
adjustable  operating  parameters  that  can 
readily  occur  in-use  will  not  cause  the 
engine  to  £ail  to  comply  with  these 
regulations. 

11.  Engine  Family  Certification 

Upon  approval  by  the  Administrator, 
an  emission  compliance  certificate 
would  be  issued  by  EPA  for  each  engine 
family.  The  engine  manufacturer  must 
submit  an  application  to  EPA  requesting 
a  certificate  of  conformity  for  eadi 
engine  family  every  model  year,  as 
required  by  the  CAA."  Applications 
must  be  submitted  every  model  year 
even  when  the  engine  family  does  not 
c:hange  from  the  previous  certificate, 
although  representative  test  data  could 
be  reused  in  the  succeeding  year's 
application.  However,  EPA  is  proposing 
the  option  of  a  letter  notifying  EPA  of 
carryover  and  the  next  jwar's  projected 
sales  in  lieu  of  the  full  certification 
apphcation. 

The  application  would  give  EPA 
sufficient  information  leguding  test 
results,  deterioration  factors,  emission 
control  system  description,  and  other 
information  necessary  for  determining 
compliance  with  the  emission 
standards.  The  application  would  allow 
EPA  to  determine  compliance  with  the 
applicable  emission  standards  in  a 
timely  manner.  It  is  important  that  the 
engine  manufacturer  succinctly,  fully, 
and  accurately  submit  all  pertinoit 
information  to  EPA  and  maintain 
internal  records  which  can  be  easily 
accessed  if  such  access  is  detenniDfld 
necessary  by  EPA. 

If  changes  to  an  engine  family 
configuration  occurred  that  caused  the 
changed  version  to  be  the  engine 


0  Section  206  of  th«  a«an  Air  Act  raqnixM 
certiOcatioD  on  a  yearly  basis.  Thii  ha*  bean 
inteqireted  to  mean  certification  tor  each  model 
year,  as  defined  in  sactioa  302(b)(SNANi)  of  Iha 
CAA  and  in  §91.1  of  tfaa  proptiaad  nguktioM. 


family's  worst  case  emitter,  then 
emission  testing  of  the  changed  version 
would  be  required.  Manufia<^urers 
would  be  expected  to  conduct  emission 
testing  if  proposed  dianges  oould  cause 
an  increase  in  emissions.  Additionally, 
the  Administrator  could  require  a 
manufacturer  to  conduct  testing  to 
demonstrate  compliance. 

12.  Durability  Demonstration 
Requirements 

Marine  engines  for  which  a  certificate 
of  conformity  has  been  granted  are 
expected  to  meet  the  emissicm  standards 
not  only  when  the  engines  are  new,  but 
also  throughout  their  useful  lives. 
Therefore,  as  described  in  the  following, 
EPA  is  proposing  emission  control 
durability  requirements  as  part  of  the 
certification  process. 

i.  Gasoline  Spark-ignition  Engines. 
For  gasoline  spark-ignition  engines  used 
for  on-highway  applications,  HPA's 
experience  indicates  that  emission 
control  efficiency  generally  decreases 
with  the  accumulated  use  of  the  engine. 
However,  it  is  believed  that  much  of  this 
deterioration  results  from  deterioration 
of  the  catalysts  that  are  used  on  these 
vehicles.  EPA  does  not  have  sufficient 
data  for  determining  if  the  types  of 
marine  emission  control  technologies 
expected  to  be  used  to  meet  the 
requirements  of  this  rule  (such  as,  direct 
injection)  will  be  durable  during  the 
useful  life  of  the  engines.  Since  EPA 
views  this  rulemaking  as  a  long  term 
strategy  to  reduce  emissions  fitjm 
gasoline  sparic-ignition  marine  engines, 
and  new  technologies  with  unknown 
emission  control  durability  vrill  be  used 
by  manufacturers  to  meet  the  standards, 
a  demonstration  of  emission  control 
durability  is  necessary  during  the 
certification  process. 

For  gasoline  spark-ignition  marine 
engines,  EPA  is  proposing  a  durability 
demonstration  program  similar  to  that 
used  for  gasoline  spark-ignition  on- 
highway  heavy-duty  engines.  This 
program  includes  a  requirement  that  for 
each  engine  family,  the  manufacturer 
shall  determine  onission  deterioratim 
factors  for  each  pollutant  based  on 
testing  of  engines,  subsystems,  or 
components  and/or  sound  technical 
judgment.  The  deterioration  factors 
would  be  submitted  to  EPA  and  applied 
to  the  new  engine  emissian  results  (as 
proposed  in  91.105  erf  the  regulations)  to 
determine  compliance  with  the 
emission  standards.  The  deterioratitxi 
factors  would  be  required  to  simulate 
deterioration  for  350  hours  of  use  for  all 
gasoline  spark-ignition  marine  oigines. 
These  factors  would  also  be  expected  to 
simulate  deterioration  over  a  period  of 
10  years  far  all  gasoline  qwric-ignition 


engines  except  p»sonal  wateicraft. 
which  would  be  expected  to  simulate  5 
years.  As  a  check  of  the  adequacy  of  the 
methodologies  used  to  determine  the 
deterioration  factors,  EPA  will  use  data 
from  the  recall  testing  program.  See 
section  19  regarding  in-use  testing  and 
recall  for  further  discussion  of  these 
program  elements. 

EPA  has  considered  an  additional 
feature,  although  not  proposed  in 
today's  notice,  which  would  require  the 
engine  manufacturer  to  procure  and  test 
a  sample  of  in-use  engines  covered  by 
a  certificate  and  submit  the  data  to  EPA 
as  a  condition  of  certification.  The  in- 
use  data  would  be  used  to  assess  the 
adequacy  of  the  methodology  used  by 
the  manufactxirers  to  determine 
deterioration  factors. 

Under  this  feature,  a  manufacturer's 
failure  to  fully  execute  the  in-use  tests 
will  be  considered  a  failure  to  satisfy  the 
conditions  under  which  the  certificate  is 
issued.  An  engine  will  be  considered  to 
be  covered  by  the  certificate  cmly  if  the 
manufacturer  fulfills  the  conditions 
upon  which  the  certificate  was  issued. 
Thus,  failure  to  satisfy  the  conditions  of 
the  certificate  for  this  reason  may 
subject  a  manufacturer  to  similar 
penalties  as  any  other  type  of  violation 
of  the  certification  cx)nditions.  Although 
not  proposed  in  today's  notice,  EPA 
requests  comments  on  requiring  an  in- 
use  testing  program  as  a  condition  of 
certification  as  well  as  the 
appropriateness  of  su<±  a  program  for 
the  stated  purposes. 

a.  Diesel  Compression-ignition 
Engines.  EPA  is  proposing  no 
requirements  for  the  submission  of 
durabilify  demonstration  test  data  or  use 
of  a  deterioration  factor  when  certifying 
engine  families  that  do  not  employ 
aftertreatment.  For  on-highway  vehicle 
certification,  EPA  has  found  that  NO, 
emissions  from  compression-igniticm 
engines  experience  very  little,  if  any, 
increase  over  time.  Therefore,  EPA 
believes  that  rec]uiring  durabiUty 
demonstration  test  data  and 
deterioration  factor  requirements  during 
certification  would  impose  an 
unnecessary  cost  burden  on 
manufacturers. 

Shcmld  a  manufacturer  (±oose  to  use 
exhaust  aftertreatment  to  meet  the 
emission  standards  for  any  engine 
family,  deterioration  factors  would  have 
to  be  determined  and  applied  in  the 
same  manner  as  is  currently  done  for 
on-highway  compression-ignition 
engine  durabilify  demonstration. 
However,  no  durabilify  demonstration 
or  deterioration  factors  are  required  by 
this  rule  when  an  engine  that  was 
certified  without  aftertreatment  is  later 
retrofitted  with  an  aftertreatment  device 
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or  package.  These  retrofits  are  not 
designed  to  interfere  with  the  original 
design  and,  therefore,  should  not  result 
in  worse  emissions  than  the  original 
design.  Since  the  engine  has  already 
been  demonstrated  to  be  in  compliance 
without  the  aftertreatment  device, 
demonstration  of  the  durability  of  a 
retrofitted  aftertroatment  device  is  not 
necessary. 

13.  Ceitification  Test  Procedure  for  HC. 
NOx.  CO.  and  FM 

The  proposed  marine  engine 
certification  test  procedure  for  gasoline 
spark-ignition  engines  will  be  based  on 
the  steady  state  test  cycle  developed  by 
the  International  Council  of  N4arine 
Industry  Associations  (ICOMIA)  as 
described  in  Society  of  Automotive 
Engineers  (SAE)  Paper  901597.  This 
cycle  is  named  E4  by  the  International 
Standards  Organization  (ISO)  and  is 
contained  in  test  procedure  ISO  817a- 
4.  EPA  requests  comments  on  the 
appropriateness  of  the  E4  cycle  for 
testing  gasoline  spark-ignition  marine 
engine*. 

The  proposed  test  cycle  for  diesel 
compression-ignition  marine  propulsion 
engines  is  the  ISO  E5  steady  state  test 
procedure  developed  from  operational 
data  supplied  by  Volvo  and  the 
Norwegian  government.  However,  as 
more  fully  described  in  Section  V,  EPA 
requests  comments  on  the 
appropriateness  of  the  ISO  E3  cycle  for 
compression-ignition  marine  engines. 
Although  tiie  E5  cycle  is  proposed  in 
today's  notice.  EPA  is  also  seriously 
considering  the  E3  cycle,  and  the  final 
rule  may  require  the  ES  or  the  E3 
depending  on  the  analysis  of  comments 
received  on  this  issue  in  response  to  the 
proposed  rule. 

EPA  is  proposing  the  ISO  Cl  cycle  for 
compression-ignition  marine  auxiliary 
engines.  EPA  bsUeves  that  this  cycle  fs 
more  representative  of  the  type  of 
operation  these  engines  experience  in 
use  than  the  E5  or  E3  cycles.  However, 
as  described  in  more  detail  in  Section  V. 
EPA  requests  comment  on  the 
appropriateness  of  the  ISO  D2  cycle  for 
both  compression-ignition  marine 
auxiliary  engines  and  compression- 
ignition  generator  sets  used  for  nonroad 
land-based  applications. 

EPA  believes  that  most  marine  engine 
operation  is  well  represented  by  steady 
state  test  cycles.  However,  preliminary 
data  shows  that  certain  emissions,  such 
as  hydrocarbons  from  inboard/ 
stemdrive  (gasoline  spark-ignition) 
marine  engines,  are  highly  sensitive  to 
transient  operation.  EPA  has  not  yet 
gathered  enough  data  to  determine 
whether  a  transient  test  procedure 
would  be  appropriate  for  marine 


engines.  For  this  reason,  the  marine 
steady  state  test  cycles  are  being 
proposed  for  this  rulemaking.  Q*A 
requests  comments  on  all  the  test  cycles 
proposed  in  today's  notice  as  well  as 
other  test  cycles  that  may  be  appropriate 
with  a  discussion  of  why  they  may  be 
more  appropriate  than  those  proposed. 

EPA  is  proposing  to  allow  the  use  of 
either  the  raw  gas  (raw)  or  constant 
volume  sampling  (CVS  or  dilute)   * 
method  of  emission  sampling  for 
exhaust  gas  emission  measurement  from 
gasoline  spark-ignition  marine  engines. 

EPA's  past  experience  with 
automotive  engines  has  been  to  perform 
emission  testing  using  the  CVS  method. 
For  engine  exhaust  gas  testing  in 
general,  EPA  believes  the  CVS  method 
to  be  more  accurate  and  repeatable.  EPA 
recognizes  the  difficulties  of  dilute 
sampling  for  outboard  marine  engines 
and  recognizes  that  all  marine  engine 
manufacturers  testing  laboratories  are 
currently  using  raw  sampling  to 
measure  emissions  from  outboards. 
These  difficulties  include  possible 
compromising  of  the  exhaust  tuning  and 
the  unknown  effects  on  emission  results 
of  the  cooling  water  mixing  with  the 
exhaust.  Therefore,  this  proposal  will 
allow  raw  sampling  for  these  engines. 
Although.  EPA  is  unaware  of  any  dilute 
testing  having  been  performed  on  an 
outboard  marine  engine,  dilute  testing 
of  outboard  exhaust  is  still  being 
considered  as  an  option.  One  suggestion 
is  that  the  power-head  could  be 
removed  from  the  gearbox  for  emission 
testing.  If  the  appropriate  exhaust 
backpressure  were  known  and  applied 
to  each  test  mode,  then  dilute  sampling 
would  be  feasible.  EPA  requests 
comments  on  the  appropriateness  of 
power-head  testing  for  outboard  marine 
engines. 

Testing  at  EPA's  National  Vehicle  and 
Fuel  Emissions  Laboratory  (NVFEL)  has 
shown  that  inboard  marine  engines  can 
be  tested  using  dilute  sampling  by 
blocking  off  (and  re-routing)  the  cooling 
water  in  the  exhaust  manifold  and 
extracting  the  total  exhaust.  However. 
EPA  recognizes  that  all  of  the  marine 
data  used  in  generating  the  baseline 
emissions  inventory  for  stemdrive  and 
inboard  engines,  as  well  as  outboard 
and  personnel  watercraft  engines,  is 
based  on  emission  measurements  taken 
using  the  raw  gas  sampling  method. 
EPA  believes  it  would  be  inappropriate 
to  require  marine  engines  to  be  sampled 
using  the  CVS  method  at  this  time 
without  additional  data  which  indicates 
marine  engines  can  not  be  sampled 
acciuBtely  using  the  raw  gas  method. 

EPA  requests  comments  on  the 
appropriateness  of  dilute  or  raw 


sampling  for  emission  testing  of  marine 
engines.  • 

14.  Certification  Test  Procedure  for 
Smoke  from  Diesel  Compression- 
ignition  Marine  Engines 

EPA  is  proposing  that  compression- 
ignition  marine  engines  comply  with 
the  proposed  smoke  standards  by  using 
a  smoke  test  procedure  similar  to  the 
current  on-highway  heavy-duty  engine 
smoke  test  procedure  described  in  40 
CFR  part  86,  subpart  I.  Though, 
specifically  designed  for  on-highway 
truck  engines,  at  this  time  is  the  most 
applicable  test. 

The  subpart  I  smoke  test  procedure 
cycle  consists  of  an  idle  mode  followed 
by  an  acceleration  and  deceleration, 
followed  by  another  acceleration  and  an 
engine  loading  mode  down  to  peak 
torque.  This  simulates  a  truck  starting 
bom  rest,  performing  a  gear  shift,  and 
then  pulling  a  heavy  load  up  a 
reasonably  steep  grade.  EPA  does  not 
consider  this  "lugging"  mode  to  be 
representative  of  in-use  marine 
operation.  Therefore,  the  smoke  test 

{>rocedura  will  be  modified  so  that  the 
ugging  mode  will  not  be  applied  to 
marine  engines.  In  this  aspect,  the 
smoke  test  procedures  are  modified  in 
this  regulatory  proposal. 

EPA  believes  that  these  modified 
subpart  I  procedures  are  reasonable  for 
compression-ignition  marine  engine 
smoke  control  within  the  proposed 
timeline.  While  marine  applications 
experience  some  differences  in 
operation  compared  to  on-highway 
applications.  EPA  has  determined  that 
the  same  technologies  will  be  used  to 
control  smoke  in  nonroad  applications 
as  are  used  in  on-highway  applications. 
EPA  has  determined  that  the  modified 
subpart  I  procedures  will  provide  the 
smoke  reduction  desired  from  certified 
marine  engines.  Therefore,  the 
differences  in  marine  and  on-highway 
operation  with  respect  to  smoke 
generation  are  not  large  enough  to  hold 
up  this  proposal  for  the  significant  time 
period  required  to  make  changes. 

EPA  proposes  this  procedure  for 
marine  engines  because  it  brings  these 
engines  under  the  same  regulatory 
franiewoik  that  currently  governs 
nonroad  compression-ignition  engines 
at  or  above  37  kW.  EPA  requests 
comments  on  the  appropriateness  of 
applying  this  procedure  to  marine 
engines.  Particularly.  EPA  requests 
comment  on  the  need  for  a  smoke  test 
procedure  for  compression-ignition 
marine  auxiliary  engines.  EPA  may 
consider  excluding  such  engines  from 
the  smoke  requirements  pending  the 
response  to  today's  proposal. 


15.  Certification  Test  Fuel  Requirements 

EPA  is  proposing  test  fuel  properties 
that  will  oisure  that  fiiel  used  for 
emission  testing  is  representative  of 
commercially  available  marine  fuel. 
Because  most  of  the  fuel  used  in 
gasoline  spark-ignition  marine  engines 
is  the  same  fuel  sold  for  automotive 
applications,  the  certification  test  fuel 
for  gasoline  spari^-ignition  marine 
engines  will  be  similar  to  the  baseline 
gasoline  fuel  defined  in  section  211  of 
the  1990  Clean  Air  Act  Amendments. 
For  two-stroke  gasoline  spark-ignition 
engines,  when  required,  two-stroke  oil 
wiU  be  mixed  into  the  certification  fuel 
according  to  the  ratio  recommended  by 
the  engiiie  manufacturer.  The  oil  grade 
for  testing  two-stroke  engines  will  be 
TCW3  provided  that  the  manufacturer 
reconunend  this  oil  in  the  owner's 
manual,  otherwise.  TCW2  oil  shall  be 
used.  For  compression-ignition  engines, 
the  grade  of  diesel  fuel  commercially 
designated  as  "Type  2-D"  would  be 
used,  as  is  the  regulatory  requirement 
for  other  nonroad  compression-ignition 
engines. 

The  manufacturer  would  be  required 
to  ensure  that  the  properties  of  the  test 
fuel  used  for  all  certification  and 
compliance  testing  be  within  the  ranges 
specified  in  §91.308  of  the  proposed 
regulations.  A  manufacturer  could  use 
any  commercially  available  marine  fuel 
that  stays  within  the  proposed 
regulatory  specifications  for  its 
certification  tests.  However,  the  engine 
family  would  be  required  to  be  able  to 
comply  with  the  proposed  emission 
standards  when  any  other  commercially 
available  marine  fuel  within  these 
specifications  is  used.  Therefore.  EPA 
would  reserve  the  right  to  choose  any 
commercially  available  marine  fuel 
within  the  regulated  specifications  for 
certification,  manufacturer  assembly 
line,  SEA,  or  in-use  compliance  testing. 

16.  Labeling  Requirements 

EPA  is  proposing  that  manufacturers 
label  each  engine  and  that  the  label 
meet  the  same  requirements  with 
respect  to  durability,  visibility,  and 
information  as  required  in  the  current 
on-highway  heavy-duty  engine  and  the 
nonroad  large  compression-ignition 
engine  certification  label  requirements.' 
In  addition,  EPA  is  proposing  that  each 
engine  must  have  a  imique  engine 
identification  nimiber  which  may  be 
part  of  the  engine  label  or  engraved  on 
the  engine.  Such  identification  is 
necessary  for  tracking  engines  for  the 


manufacturer  assembly  line  testing,  the 
Selective  Enforcement  Auditing,  import, 
and  recall  programs.  EPA  requests 
comment  on  this  proposal  as  well  as  on 
current  engine  identification  practices 
within  the  industry. 

EPA  is  also  proposing  a  volimtary 
labeling  program  for  manufacturers  of 
gasoline  spark-ignition  engines  who 
produce  engines  that  meet  or  exceed  the 
final  model  year  2006  phase-in  ]}eriod 
HC  emission  standards.  A  label  such  as 
this  could  assist  states  and  local  areas  in 
the  development  of  programs  to 
encourage  the  turn-over  of  older,  higher 
polluting  engines,  since  this  label  would 
identify  the  cleanest  engines  to  replace 
older  engines.  This  label  would  contain 
the  words  "Green  Engine"  and  would 
state  that  the  engines  emissions  are 
below  the  federal  standard  for  HC 
planned  for  model  year  2006.  EPA 
requests  comment  on  how  such  a 
voluntary  labeling  program  could  be 
implemented  and  on  the  content  of  the 
label. 

17.  Manufacturer  Self-Audit  Program 

EPA  is  proposing  that  manufactiuers 
of  spark-ignition  marine  engines  and 
compression-ignition  marine  engines 
perform  self-audits  of  new  marine 
engines.  The  self-audit  program  would 
be  an  emission  compliance  program  for 
new  production  marine  engines  in 
which  manufacturers  would  be  required 
to  test  engines  as  they  leave  the 
assembly  line,  without  EPA  oversight. 
The  objective  of  the  self-audit  program 
is  that  manufacturers  and  EPA  could 
determine,  with  reasonable  statistical 
certainty,  whether  or  not  new  engines 
are  in  compliance  with  the  regulations. 

The  manufactiu«r  self-audit  program 
would  be  the  main  assembly-line 
emission  test  program  for  marine 
engines.  The  Selective  Enforcement 
Auditing  (SEA)  ^  program  will  serve  a 
spot-check  function  and  enable  EPA  to 
evaluate  testing  practices  used  by  the 
manufactiuer  and  follow-up  on 
concerns  EPA  may  have  with  regard  to 
a  particular  engine  family. 

EPA  believes  that  a  post-production 
compliance  program  is  necessary  to 
verify  that  production  engines  comply 
with  appUcable  regulations.  A  reliable 
new  engine  testing  program  is 
particularly  vital  in  a  regulatory 
situation  in  which  manufactiu«rs 
participate  in  an  averaging,  banking, 
and  trading  program  and  receive  usable 
or  salable  credits  for  declaring  FELs 
below  standard.  A  self-audit  program 
would  reduce  the  need  for  an  S^ 


'  See  34  FR  12633  (August  2. 1969)  where 
labeling  requirements  for  new  motor  vehicles  and 
new  motor  vehicle  engines  were  originally 
proposed. 


•SEA  is  a  program  in  which  EPA  selects  engines 
from  one  engine  family  conflguration,  directly  from 
the  assembly  line,  for  emissions  testing. 


program  by  providing  a  means  to  test  a 
portion  of  producticm  engines  from  each 
manufacturer  as  they  came  off  the 
assembly  line.  All  self-audit  emission 
test  results,  statistical  calcudations  to 
determine  compliance  levels,  and 
quarterly  production  figures  would  be 
reported  electronically  to  EPA.  EPA 
would  review  self-audit  data  and 
procedures  used  in  acquiring  the  data  to 
assess  the  validity  and 
representativeness  of  each 
manufacturer's  self-audit  program. 

One  new  engine  testing  scheme  which 
would  be  acceptable  to  EPA  for  any 
manufacturer  is  CARB's  current  Quahty 
Audit  Program  for  new  utility  and  lawn 
and  garden  engines.  This  program 
assures  that  engines  from  each  engine 
family  will  be  tested  periodically  and 
their  compliance  evaluated  on  a 
quarterly  basis.  This  program  also 
provides  for  greatly  reduced  testing 
when  sufficient  engines  are  within 
standards  to  pass  a  statistical  evaluation 
or  when  the  production  volume  of  an 
engine  family  is  below  a  prescribed 
minimum  level. 

EPA  recognizes  the  need  to  develop  a 
testing  scheme  or  several  schemes  to 
provide  assurance  that  new  engines  are 
meeting  standards  while  minimizing 
burden  on  the  manufacturers.  Marine 
engine  manufacturers  have  indicated 
that  imique  characteristics  of  the 
industry  may  warrant  testing  schemes 
that  reflect  this  diversity.  EPA  intends 
to  develop  manufacturer  self-auditing 
programs  which  take  into  account  the 
needs  of  this  industry.  This  testing 
scheme  or  set  of  schemes  could  replace 
CARB's  Quality  Audit  Program  which  is 
outlined  in  subpart  F:  "Manufacturer 
Self-Auditing"  of  the  draft  regulatory 
language.  EPA  believes  that  alternative 
plans  may  be  developed  that  better 
account  for  the  needs  of  this  industry. 

EPA  would  prefer  to  implement  one 
or  a  few  testing  schemes  which 
accommodate  production  differences 
between  manufacturers  or  across  engine 
families  where  the  validity  of  the 
scheme(s)  is  established  prior  to 
promulgation.  This  will  provide  greater 
assurance  to  the  public  that  this  rule 
will  result  in  new  engines  that  meet 
standards  and  provide  more  consistency 
and  equity  between  similarly  situated 
manufacturers. 

EPA  recognizes  that  unique 
circumstances  siuroimding  a  low 
production  engine  family  or  a  very 
specialized  engine  family  could 
necessitate  an  individual  plan. 
Consequently,  we  are  providing  an 
option  in  this  proposal  for  such  a  plan 
in  special  cases. 

In  any  manufacturer  self-audit 
program,  if  an  engine  family  is  foimd  to 
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be  in  noncompUcnce  or  the  engine 
manulKturar's  subraittel  revealed  that 
the  asMinbly-liBe  Ml^atldit  tests  were 
not  perfiormed  in  accordance  with  the 
applicabie  testing  scheme,  the 
Administrator  may  suspend  or  revoke 
the  manu&crnrer's  certificate  of 
conformity  in  whole  or  in  part  for  that 
engine  family.  The  nianufi»cturer  must 
then  address  the  engines  produced  prior 
to  the  suspension  or  revocation  of  the 
certificate  of  conformity.  EPA  will 
notify  manufocturers  of  the  suspension 
or  revocation  of  the  certificate  of 
conformity  within  10  days  of  the 
nonconformity  determination.  To  have 
the  certificate  reinstated  subsequent  to  a 
suspension,  or  reissued  subsequent  to  a 
revocation,  the  manufacturer  would  be 
required  to  demonstrate  through  its  self- 
audit  program,  that  improvements, 
modiGcations,  or  replacement  had 
brought  the  engine  or  lamily  into 
compliance.  The  proposed  regulations 
include  hearing  provisions  which  allow 
the  manufacturer  to  challenge  EPA's 
suspension  or  revocation  dedskm  based 
on  application  of  the  statistical  criteria 
or  the  manner  in  which  tests  were 
conducted. 

EPA  does  not  intend  to  routinely  test, 
under  the  SEA  program,  the  engines  of 
a  manufecturer  that  has  a 
comprehensive  and  effective  self-audit 
program.  The  Agency  requests  comment 
on  possible  designs  of  assembly- line 
testing  programs  that  may  rediice  the 
testing  burden  on  manufacturers,  be 
more  effective  and  less  costly. 

18.  Selective  Enforcement  Auditing 
Program 

EPA  is  proposing  to  implement  a 
Selective  Enforcament  Auditing  (SEA) 
program  of  spark-ignition  and 
compression-ignition  marine  engimts  as 
authorized  by  section  213  of  the  Clean 
Air  Act.  The  marine  engine  SEA 
program  would  be  a  secondary  emissioD 
compliance  program  for  new  production 
marine  <»«g<«»«»«  in  which  manufacturers 
would  be  raquliad  to  test  engines  as 
they  leave  tlM  aasembly  line,  with  EPA 

oversight. 

The  SEA  program  would  typically  be 
employed  when  EPA  determines  that 
the  ramilts  of  the  manufacturer  self- 
audit  program  reveal  noncompliance  or 
when  EPA  determines  that  other 
evidence  of  suspected  noncomplianoe 
by  the  manufacturer  exists.  In  addition. 
SEAs  will  be  utilized  aa  a  spot-check  to 
enable  EPA  to  evahiala  tMting  practices 
used  by  the  manufacturer.  foUow-up  on 
concerns  reported  to  EPA.  and  address 
any  ooofiguiatkns  not  covered  by 
manufacturers  in  their  setf-audit  testing 
program.  The  SEA  program  strives  to 
encourage  manufarturers  to  perionn 


proper  self-auditing  and  prompdy 
reowdy  an  emission  noncompliance  that 
it  may  discover. 

Manufacturers  would  be  notified  of  an 
SEA  by  means  of  a  test  order.  This  test 
order  would  specify  the  engine  family  to 
be  audited.  EPA  mi^t  also  specify  one 
or  more  engine  configurations  from  a 
family  to  be  audited.  To  minimize  the 
burden  on  manufacturers,  EPA  would 
consider  requests  by  manufacturers  to 
exclude  particular  engines  or  engine 
configurations  from  a  test  sample. 
Justification  for  such  requests  could  be 
a  manufacturer's  desire  to  avoid  a  delay 
in  shipment  of  urgent  customer-ordered 
engines  or  to  minimize  test  cell  set-up 
time  by  selecting  engines  of  similar 
physical  configurations. 

Test  orders  would  include 
information  relevant  to  the  SEA.  The 
test  order  would  indicate  any  specific 
procedures,  such  as  the  time  to  begin 
selecting  engines,  to  be  followed  during 
the  course  of  the  audit.  Additionally, 
the  test  order  would  authorize  EPA 
enforcement  officers,  upon  presentation 
of  enforcement  credentials,  to  inspect 
engine  production,  test  facilities,  storage 
facilities,  and  records  necessary  to 
demonstrate  compliance  with  marine 
regulations. 

Engines  for  SEA  would  typically  be 
selected  from  a  point  of  final  engine 
assembly  or  from  a  storage  or  shipping 
facility.  Most  often,  this  selection  point 
would  be  at  the  end  of  the  engine 
assembly  line.  The  location  of  these 
selections  could  be  designated  by  the 
manufacturer  to  minimize  disruption 
and  shipping  costs. 

EPA  proposes  to  include  ports  of 
entry  or  storage  locations  in  the  United 
States  as  locations  for  EPA  selection  of 
foreign- produced  marine  engines  for 
SEA  emission  testing  at  laboratories  in 
the  United  Sutes.  In  this  rule.  EPA  is 
proposing  that  SEAs  will  not  likely  be 
conducted  unless  a  manufacturer's  self- 
audit  program  indicates  non-conformity 
or  unless  □'A  has  reason  to  believe  that 
test  procedures  are  not  in  accordance 
with  the  applicable  testing  scheme.  If 
EPA  initiales  an  SEA  of  a  foreign 
manufacturer,  these  audits  will  be  most 
easily  and  expeditiously  conducted  in 
the  U.S.  EPA  anticipates  that  engines 
would  be  selected  at  a  port  of  entry  and 
the  foreign  manufacturer  would  then 
conduct  emission  testing  at  its  test 
facility  in  the  U.S.  or  be  responsible  for 
contracting  for  testing  at  a  U.S.  facility. 
EPA  would  allow  the  manufacturer 
reasonable  time  to  locate  a  contract 
testing  fiscility  in  the  U.S.  and  to 
schedule  such  testing.  EPA  requests 
oDounents  on  the  port  selection  aspect 
of  the  SEA  program. 


Engines  for  SEA  could  not  receive  any 
additional  inspections  or  quality  control 
other  than  that  of  normal  production 
engines  and  pre-test  safety  checks. 
Engines  would  be  tested  in  the  same 
order  as  they  were  selected. 

Prior  to  testing  SEA  engines. 
manufBCturers  could  operate  engines  to 
break-in  engine  components.  This 
break-in  or  service  accumulation  of  an 
SEA  engine  family  would  follow  the 
same  procedures  as  certification  and 
could  be  up  to  the  same  number  of 
break-in  hours  accumulated  for  that 
family's  emission  data  engine  during 
certification. 

Audit  engines  would  be  tested  using 
the  same  test  cycle  as  was  used  in 
certification;  however,  deviations 
allowed  in  certification  from  the  full  test 
procedures  would  not  necessarily  be 
permitted  in  SEAs. 

EPA  is  proposing  that  marine  engines 
will  be  selected  for  SEA  tests  at  a  rate 
of  at  least  four  engines  per  day.  unless 
production  is  less  than  four  engines  per 
day.  To  minimize  delays  in  shipment  of 
engines  to  customers,  manufacttu^rs 
could  test  the  first  engines  selected  for 
an  audit  while  additional  engines  were 
produced. 

The  total  number  of  engines  tested  in 
an  SEA  would  be  dictated  by  the 
number  of  engines  required  to  reach  the 
statishcally  acceptable  pass/fail 
decision  within  the  sampling  plan 
applied.  EPA  is  proposing  a  sequential 
sampling  plan  for  marine  engine  SEAs. 
These  sampting  plans  have  been 
designed  to  meet  a  40  percent 
Acceptable  Quality  Level  (AQL)  and  to 
ensure  low  statistical  risks  of  incorrect 
[>ass/fail  determinations.  The  maximum 
theoretical  percentage  of  failing  engines 
for  passing  an  SEA  is  40  percent.  EPA 
is  proposing  a  40  percent  AQL  for  the 
marine  engine  SEA  program.  EPA  has 
used  this  AQL  since  the  1970s  for  the 
on-highway  program,  and  has  al.so 
promulgated  It  in  the  large  compression- 
ignition  nonroad  engine  rule.  EPA 
currently  has  no  reason  to  propose  a 
different  AQL  for  this  program.  EPA  is 
proposing  that  the  marine  engine  SEA 
program  use  the  same  sampling  plans 
used  for  the  on-highway  heavy-duty 
engine  and  nonroad  large  compression- 
ignititMi  engine  SEA  programs. 

EPA  proposes  that  engine 
manufacturers  %vith  projected  United 
States  annual  sales  of  7.500  or  greater 
must  complete  a  minimum  of  two 
engine  tests  per  day  during  an  SEA. 
Engine  manufacturers  with  projected 
United  States  annual  sales  of  less  than 
7,500  would  be  required  to  complete  a 
minimiun  of  one  engine  test  per  day 
during  an  SEA.  A  valid  emission  test  or 
a  voided  test  would  each  count  as  one 


test  toward  meeting  the  requirement. 
EPA  requests  comments  on  this  aspect 
of  the  proposal. 

A  test  engine's  pass  or  fail 
determination  would  be  made  by 
comparing  final  test  results  to  the 
applicable  federal  emission  standard. 
Within  five  working  days  of  the 
conclusion  of  an  audit,  manufacturers 
would  be  required  to  submit  a  report  to 
EPA  stmimarizing  engine  test  results, 
test  procedures,  and  audit  events  such 
as  the  date,  time,  and  location  of  each 
test,  repairs  to  engines,  and  the  reason 
for  the  repair. 

Failure  of  an  SEA  could  result  in 
suspension  or  revocation  of  the 
certificate  of  conformity  for  that  family. 
To  have  the  certificate  reinstated 
subsequent  to  a  suspension,  or  reissued 
subsequent  to  a  revocation,  the 
manufacturer  would  be  required  to 
demonstrate,  by  showing  passing  data 
through  a  re-audit,  that  improvements, 
modifications,  or  replacement  had 
brought  the  family  into  compliance.  The 
proposed  regulations  include  hearing 
provisions  which  allow  the 
manufacturer  to  challenge  EPA's 
suspension  or  revocation  decision  based 
on  application  of  the  sampling  plans  or 
the  manner  in  which  tests  were 
conducted. 

To  maintain  uniformity  among  all 
nonroad  SEA  regulations,  procedures 
for  marine  engine  SEA  will  parallel 
those  in  the  large  nonroad  compression- 
ignition  engine  rule  (59  FTl  June  17, 
1994).  with  appropriate  modifications. 

19.  In-Use  Enforcement  and  Recall 

EPA  believes  that  a  critical  element  in 
the  success  of  its  marine  program  is 
ensuring  that  manufacturers  build 
engines  that  continue  to  meet  emission 
standards  beyond  certification  and 
production  stages.  Section  213(d)  of  the 
CAA  specifically  subjects  nonroad 
engines  to  the  recall  provision  of  section 
207(c}.8  EPA  has  authority  to  subject 
manufacturers  to  in-use  testing 
(conducted  by  the  Agency  or  by  the 
manufacturer  imder  section  208  of  the 
Act)  and  recall  for  the  full  useful  life  of 
an  engine.  EPA's  authority  to  recall 
engines  which  do  not  comply  with 
emission  standards  in-use  provides  an 
important  incentive  to  manufacturers  to 
design  tmd  build  durable  engines  and 
vehicles.  The  in-use  enforcement  and 
recall  programs  for  spark-ignition  and 


•Section  207(c)  of  the  Act  authorizes  EPA  to 
enforce  compliance  by  vehicles  and  engines  to 
applicable  standards  in  actual  use.  Manufacturers 
ore  subject  to  recall  "|I)f  the  Administrator 
determines  that  a  substantial  number  of  any  class 
or  category  of  vehicles  or  engines,  although 
properly  maintained  and  us«d,  do  not  conform  to 
the  regulations  *  *  *  when  in  actual  use.*  *  *.". 


compression-igniticm  marine  engines 
are  described  in  the  remainder  of  this 
section. 

The  current  in-use  liability  period  for 
on-highway  heavy-duty  engines  holds 
an  engine  manufacturer  subject  to  recall 
testing  for  approximately  75  percent  of 
an  engine's  full  useful  life.'**  Spark- 
ignition  marine  engines  covered  by  this 
proposal  have  an  average  useful  life 
period  of  between  14  and  27  years 
depending  on  the  engine  power.  This 
period  is  substantially  longer  than  other 
engines.  EPA  is  proposing  an  in-use 
testing  and  recall  program  for  spark- 
ignition  marine  engines  under  which  a 
manufacturer  would  test  marine  engines 
for  the  purpose  of  determining  recall 
liability  for  a  period  of  10  years  or  350 
hours  of  operation  (whichever  occurs 
first),  except  personal  watercraft,  which 
would  be  5  years  or  350  hours  of 
operation  (whichever  occurs  first). 
While  this  period  is  somewhat  longer 
than  the  in-use  testing  period  for  on- 
highway  heavy-duty  engines  and  large 
compression-ignition  nonroad  engines, 
EPA  believes  it  is  reasonable  due  to  the 
long  useful  lives  and  the  difficulties 
involved  in  finding  engines  for  testing 
or  repair  beyond  this  period.  For 
compression-ignition  marine  engines. 
EPA  proposes  the  same  recall  liability 
period  as  for  land-based  large 
compression-ignition  nonroad  engines 
(see  59  PR  31306).  EPA  requests 
comment  on  this  recall  testing  liability 
proposals. 

Manufactiuer  in-use  testing 

EPA  is  proposing  pursuant  to  section 
208  of  the  CAA  an  in-use  compliance 
(recall)  program  based  primarily  on 
testing  conducted  by  the  manufactiuers 
of  spark-ignition  and  compression- 
ignition  marine  engines.  Although  the 
program  will  have  many  similarities  to 
EPA's  current  motor  vehicle  program,  it 
will  contain  elements  designed  to 
minimize  the  burden  on  the  industry 
while  maintaining  a  strong  incentive  to 
build  engines  that  meet  applicable 
standards  when  in  actual  use. 

In  addition,  EPA  proposes  that  in-use 
compliance  with  emission  standards 
would  be  determined  based  on  test 
results  using  the  same  basic  test 
procedure  that  is  used  for  certification 
purposes  with  an  opportunity  for 
alternative  test  schemes  to  be  approved 
in  advance  by  the  Administrator. 
Manufacturers  of  spark-ignition  marine 
engines  would  be  subject  to  recall 
testing  up  to  10  years  or  350  hours  of 
operation  whichever  occurs  first,  except 
in  the  case  of  personcd  watercraft.  which 
would  be  subject  to  testing  for  5  years 


•»48  FR  52170. 52173.  November  16. 1963. 


or  350  hours  of  operation. 
Manufacturers  of  compression-ignition 
marine  engines  would  be  subject  to  the  ■ 
same  recall  liability  period  as  those  in 
the  current  nonroad  compression- 
ignition  engine  rule  (59  FR  31306). 
Actual  repair,  however,  would  not  be 
limited  by  actual  years  or  hours.  For 
example,  compliance  testing  of  an 
engine  family  might  be  limited  to  10 
years,  5  years,  or  350  hours  of  operation; 
however,  any  resulting  recall  repair 
would  be  required  to  be  applied  to  all 
engines  of  that  family,  regardless  of  the 
years  or  hours  on  an  individual  engine. 
This  is  consistent  with  EPA's  recall 
repair  policy  for  on-highway  vehicles 
and  engines  and  on  large  compression- 
ignition  nonroad  engines. 

Under  this  proposed  testing  scheme, 
EPA  will  specify  the  engine  families  to 
be  tested  each  year,  with  selection  based 
on  criteria  such  as  production  quantity, 
past  emission  performance,  and  engine 
and  emission  control  technology. 
Manufacturers  will  perform  testing  on 
the  engine  families  selected  by  EPA  up 
to  a  total  of  25  percent  of  a  model  year's 
engine  families.  EPA  requests  comment 
on  the  level  of  testing  burden  which 
would  be  appropriate  to  assure  in-use 
compliance  giving  consideration  to  the 
industry's  limited  resources  and  the 
substantial  research  and  development 
effort  it  will  require  to  comply  with  the 
declining  certification  standards  over 
the  nine  year  phase-in  period 
(applicable  to  spark-ignition  outboard 
and  personal  watercraft  engines)  of  this 
rule.  Additionally  EPA  requests 
comment  on  whether  it  would  be 
appropriate  to  phase-in  in-use  liability 
through  a  graduated  or  tiered  level  of 
testing  plan  for  the  period  of  the  new 
standards  phase-in. 

An  example  of  one  proposed  in-use 
engine  testing  scheme  which  would  be 
acceptable  to  EPA  for  any  manufacturer 
is  described  in  the  following 
paragraphs.  This  scheme  provides  that 
each  engine  family  will  be  tested 
periodically  and  provides  for  greatly 
reduced  testing  if  the  initial  engines 
tested  are  clean  enough  to  indicate 
compliance.  The  Agency  acknowledges 
that  this  testing  scheme  may  not  be 
appropriate  for  all  marine 
manufacturers  and  requests  comment  on 
what  segments  of  the  marine  industry 
would  find  it  inappropriate  and  why. 

EPA's  current  motor  vehicle  program 
tests  approximately  ten  vehicles  or 
engines  of  a  specific  engine  family  when 
determining  in-use  compliance.  To 
satisfy  our  goal  of  establishing  a  strong 
enforcement  program  while  minimizing 
the  burden  on  manufacturers,  EPA  is 
proposing  a  sampling  process  which  is 
designed  to  provide  adequate  data  on 
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which  to  make  compliance  dectsions 
while  aUowing  the  tasting  of  fiuniUes 
which  are  found  to  emit  helow  the 
standard  to  be  concluded  as 
expeditiously  as  possible. 

EPA  requests  comment  on  ahematives 
to  this  iMting  scheme.  NMMA  member 
manulbetiuers  or  other  engine 
manufacturers  may  wish  to  provide 
examples  of  the  in-use  testing  programs 
they  would  recommend  as  alternative 
testing  schemes.  EPA  would  like  to  have 
a  more  detailed  description  of  what 
NMMA  has  referred  to  as  an  in-use 
testing  program  which  would  provide  a 
"reasonable  degree  of  certainty"  as  to 
whether  the  engine  bmily  at  issue 
complies  mth  applicable  regulations. 
The  Agency  requests  a  description  of 
what  drcumstanoes  exist  or  are 
anticipated  which  would  create  the 
need  for  individual  test  plans.  It  would 
be  helpful  to  learn  whether  a  limited 
menu  of  plans  would  possibly  meet 
these  nccKls. 

NMMA  has  suggested  that  upon 
approval  of  a  manufacturer's  testing 
plan  by  the  Administrator  a 
manu^cturer  be  allowed  to  use  fleets 
instead  of  individually  owned  engines 
for  in-use  compliance  testing.  The 
Agency  is  aware  that  mapufacturers 
have  access  to  fleets  of  marine  engines 
as  a  source  for  the  procurement  of  in- 
use  engines.  These  engines  will 
accumulate  hours  of  use  before  most 
other  engines  because  they  are  used  for 
significantly  more  hours  per  year  than 
individually  owned  engines.  Thus, 
testing  on  these  engines  could  highlight 
problems  long  before  they  would 
become  wide^read  in  engines  owived 
by  individual  purchasers.  Although 
these  fleet  engines  may  not  have 
experienced  maintenance  and  usage 
patterns  identical  to  private  ownera.  the 
Agency  recognizes  value  in  the 
aooakrated  usage  patterns  that  these 
engiaaeeoqperience.  While  the  Agency  is 
inclined  to  accept  the  use  of  fleeU  in  an 
in-use  testing  program  conducted  by 
engine  manufacturers.  EPA  wishes  to 
evaluate  the  relationship  between  the 
emissions  performance  of  such  fleets 
and  the  in-use  performance  of 
individually  owned  and  nxmiwttmAm^A 
engines.  The  Agency  is  intaiMlad  in  an 
engineering  analysis  and/ or  data  which 
indicates  that  a  fleet  engine  bmily 
which  indicated  passing  emissions 
performance  would  be  repreaentative  of 
an  engine  family  in  non-fleet  service.  In 
addition,  the  Agency  is  interested  in  any 
criteria,  which  if  applied  to  fleets, 
wrould  better  assure  th^  their 
performance  adequately  reflected  real 
world  perfonnance  of  marine  nngitwa 
:such  m,  required  storage  periods). 


In  addition  to  recommending  the  use 
of  fleeU  to  EPA.  NMMA  has  suggested 
that  manufacturers  be  permitted  to 
develop,  and  submit  for  approval, 
within  120  days  of  a  request  for  in-use 
testing  from  EPA,  individual  in-use 
testing  programs  for  fleet  marine 
engines  tailored  to  the  specific 
circumstances  of  the  particular 
manufacturer.  NMMA's  proposal  would 
be  subject  ocdy  to  the  requirements  that 
the  programs  oe  designed  to 
demonstrate  with  a  reasonable  degree  of 
certainty  whether  or  not  the  engines  are 
in  compliance.  Under  this  proposal, 
EPA  will  approve  or  disapprove  the 
program  witnin  60  days  of  submission. 
A  disapproved  program  must  be  revised 
and  resubmitted  to  EPA  within  60  days. 
An  approved  program  must  be 
implemented,  and  testing  must  be 
completed,  within  eighteen  months  of 
approval  of  the  program  by  EPA.  The 
proposal  suggests  that  the  Agency  be 
willing  to  consider  extensions  to  the 
requirements  when  the  manufacturer 
presents  circumstances  that  warrant 
such  extensions.  The  manufacturer 
would  be  required  to  submit  to  the 
Administrator  within  three  months  of 
completion  of  testing,  all  emission 
testing  results  generated  from  the  in-use 
testing  program. 

While  the  length  of  time  a 
manufacturer  is  afforded  by  NMMA's 
schedule  to  complete  in-use  compliance 
testing  is  in  the  range  of  acceptability  to 
EPA.  the  Agency  is  concerned  that 
because  there  are  11  different  gasoline 
marine  engine  manufacturers.  NMMA's 
suggestion  would  create  at  least  11 
diflisrent  plans  for  gasoline 
manuhcturers  and  more  for  diesel 
manufacturers.  As  with  new  engine 
testing.  EPA  would  prefer  to  implement 
one  or  a  fsw  testing  schemes  which 
accommodate  production  differences 
between  manufacturers  or  across 
engines  families  where  the  validity  of 
the  scheme(s)  is  established  prior  to 
final  promulgatioiL  This  would  provide 
greater  assurance  to  the  public  that  this 
rule  will  resuh  in  new  engines  that  meet 
standards  and  provide  more  consistency 
and  equity  between  manubcturers.  EPA 
realizes  that  unique  circumstances 
surrounding  a  very  low  production 
engine  or  a  very  specialized  engine 
could  necessitate  an  individual  plan. 
Consequently,  if  manufacturen 
comments  warrant,  it  may  be 
appropriate  to  consider  an  additional 
regulatory  provision  which  would 
accommodate  special  drcumstanoes  on 
a  case-by-case  basis. 

Under  aection  207(c)  of  the  CAA.  the 
Administrator  requires  manufacturers  to 
submit  a  remedial  plan  to  recall 
applicable  engines  if  a  determination  is 


made  that  a  substantial  number  of 
properly  maintained  and  used  engines 
do  not  conform  with  the  requirements 
prescribed  imder  section  202  of  the  Act 
(an  administratively  ordered  situation). 
Other  statutory  requirements  include 
submit^  of  the  manufactxuer's 
remedial  plan  for  EPA  approval, 
procedures  for  notification  of  engine 
owners,  submittal  of  quarterly  reports 
on  the  progiess  of  the  recall  campaign, 
and  procedures  to  be  followed  in  the 
event  that  the  manufacturer  requests  a 
public  hearing  to  contest  the 
Administrator's  finding  of 
nonconformity. 

Number  and  types  of  engines  to  be 
tested:  Under  EPA's  currently  proposed 
testing  program,  a  manufacturer  would 
be  required  to  test  in-use  engines  from 
an  engine  family  specified  by  EPA  when 
that  family  reached  an  appropriate  age 
(in  calend^  age  and/ot  usage  hours).  If 
an  engiiw  family  did  not  change  fit>m 
one  model  year  to  the  next,  testing 
requimnents  would  be  reduced.  The 
number  of  marine  engines  of  a  targeted 
family  to  be  tested  by  a  manufacturer 
would  be  determined  by  the  following 
method: 

1.  A  minimum  of  four  (4)  engines  per 
family  per  year  for  each  family  that 
reaches  the  minimum  age  specified, 
provided  that  no  engine  fails  any 
standard.  For  each  failing  engine,  two 
more  engines  would  be  tested  until  the 
total  number  of  engines  equals  10. 

2.  For  engine  families  of  less  than  500 
engines  per  year  or  for  engine 
manufacturera  of  less  than  2.000  engines 
per  year,  a  minimum  of  two  (2)  engines 
per  targeted  family  per  year,  provided 
that  no  engine  fails  any  standard.  For 
each  failing  engine,  two  more  engines 
would  be  tested  until  the  total  number 
of  engines  equals  10. 

3.  If  an  engine  family  has  not  changed 
fit}m  one  year  to  the  next  or.  has  been 
certified  using  carryover  emission  data 
or.  has  been  previously  tested  under 
options  1  or  2  and.  EPA  has  not  ordered 
or  informed  the  manufacturer  of  an 
emission  concern  with  that  family,  then 
only  one  engine  per  family  per  year 
must  be  tested.  If  that  one  engine  fails 
for  any  pollutant,  testing  must  be 
conducted  as  outlined  in  1  or  2. 
whichever  is  appropriate. 

A  manufactiuer  may  test  more 
en^es  than  the  minimums  above  or 
may  concede  that  the  engine  family  fails 
to  comply  with  applicable  standards 
before  reaching  engine  number  10.  EPA 
will  consider  failure  rates,  average 
emission  levels,  and  the  existence  of 
any  defects,  among  other  things  in 
determining  whether  to  pursue  remedial 
action.  EPA  may  order  a  recall  befcxe 


testing  reaidies  tbe  aaxinnan  number  of 
engines^ 

As  dtscusaed  above*  EPA  w^ 
c—nidor  requests  foraipproval  of 
alternate  ptopeaajg  far  assuring  ia-uae 
engine  family  complianoe.  Ahemative 
proposals  might  be  particularly 
apfaapriatm  in  cases  where  (1)  ammal 
piodrKtiaa  is  eeiy  \tm;  or  (2)  engines 
cannol  be  obtained  for  testing  because 
diey  are  Dsed  snbsfeaetiaUy  ia  craft 
which  are  not  conduciTe  to  en^ae 
removdi.  such  as  large  vessels  when  the 
cngias  camot  be  removed  without 
dismantling  eilfaer  the  engine  or  the 
vessel;  or  (3)  other  compelling 
circumstances  associated  with  the 
structure  of  the  iikhistry  and  uniqueness 
of  marine  otgiae  applications. 

CoUactioB  and  testing  of  in-use 
engines:  While  ceitificatioo  testing 
demoastrates  the  efifiectiveness  of 
prototype  ttosigns  and  maaufactuier 
assembly-tine  testing  and  SEA 
demoBstnte  the  performance  of  newly 
assembled  anginna  only  an  in-use  test 
program  caa  determine  the  effect  that 
actual  engine  use  has  on  emission 
pcrfennanoe.  Uader  the  current  . 
pfopoeet,  an  engine  manufacturer 
wonld,  tfaerefoee,  be  required  to  procuee 
a  representative  sample  of  in-nee 
engines  which  hsfve  been  operated  up  to 
the  recaM  habifity  period  (in  calendar 
tuaeer  in  hours  of  usage).  EPA  would 
hkriy  target  prinarify  ene  past  model 
yeareadi  year.  An  engine  raanufactwer 
conld  test  more  than  one  model  years' 
engines  in  a  given  year,  provided  die 
engines  had  been  operetsd  for  up  to  the 
noitt  Mabiiity  period.  Manufacturers 
would  be  MspoBsible  for  assuring  that 
they  niet  their  testmg  responsibilities  for 
all  families  of  a&  modri  yean. 

While  EPA  determines  the  schedule 
for  testing  engine  families  in  its  on- 
high  way  program,  the  marine 
manufacturers  will  be  afforded 
mexxBRBn  flexibility  in  determining  the 
test  schedules  for  their  own  in-ose 
testing  programs  so  mat  these  programs 
may  be  eoorchnated  with  other 
manufectuier  activities.  Ho%vever.  die 
A^sncy  wrB  require  that  the  testing  of 
a  selected  en^ne  firanly  begin  witidB 
twelve  months  after  receiving  testing 
notification  from  tke  Agency  and  that 
Hds  testing  be  completed  within  a 
twelve  mendi  period.  Tbetingof  an 
engine  famiiy  in  the  on-hi^wey 
pfogram  is  usnaFfy  completed  within  a 
three  month  period.  The  Agency  is 
awnr  e  tiiat  maaine  engine  manufactmers 
may  have  difRcuky  procttring  engines 
which  could  lengthen  the  time  needed 
to  complete  the  testing  of  an  engine 
f^ily.  The  Agency  beKeves  that 
providing  manufarturers  with  twelve 
months  to  complete  this  testing 


provides  tbe  mwifactuwrs  fkxftifity  in 
conducting  their  test  pro-ams  and 
adequately  addresses  most  difficulties 
which  would  arise.  Fuithermore.  the 
Agency  is  willing  to  consider  extensions 
to  this  requirement  when  the 
manufacturers  represent  cixcumstances 
which  warrant  suich  extensions. 

Typically  a  test  engine  would  be 
procured  from  sources  independent 
bom  and  luuelated  to  the  engine 
manufiacturer  or  equipment 
maiuifecturer.  With  prior  approval  of 
the  Administrator,  an  migine 
manufacturer  with  annusJ  sales  of  less 
than  50,000  engmes  might  obtain  in-use 
engines  associated  with  itself  or  its 
equipment  manufacturer.  Furthermore, 
as  discussed  above,  the  Agency  is 
inclined  to  accept  the  use  of  fleets  in  an 
in-use  testing  propam  conducted  by 
manufacturers. 

A  test  engine  wotdd  be  required  to 
have  a  majntenance  and  nse  history 
representative  of  a  properly  mainteined 
and  used  engine.  To  comply  with  this 
requirement  a  manufacturer  would 
question  the  end  user  regarding  the 
accumulated  usage,  maintenance, 
operating  conditions,  md  storage  of  the 
test  engine. 

The  manufactuiei  wouH  perform 
minimel  set-to-spec  maintenance  on  a 
test  engine.  Such  mainteuanoe  would 
include  no  mere  than  vrhat  is  Ksted  in 
tbe  owner's  instmctioTW  for  engines 
with  the  amount  of  service  and  age  of 
die  acquired  test  engine.  One  vriid 
emission  test  conducted  under  the 
Federal  test  pmceduie  estebfished  for 
marine  engines  would  be  leqmred  for 

EPA  lecogniaes  the  need  to  devetepa 
testing  sdieme  er  limited  set  of  schemes 
to  provide  assarance  tet  in-use  engines 
are  maetiiqr  standards  while  takBig  inte 
aujmmt  the  diverse  needs  of  marine 
engine  manufacturers.  To  this  end.  EPA 
requests  comnents  and  specific 
proposals  far  ia-iMe  engme  test  schemes 
that  wiQ  address  the  coiKems  descried 
aboee  and  on  any  possible  alternative 
designs  of  in-use  testing  programs  (sodi 
as  independent  diird  party  testing  paid 
for  by  mantiiacturers  or  their 
nisecjationp)  or  enforcement  that  may 
bemoeeefiacttve.  The  Agency  will  work 
with  maoufactorers  during  the  comment 
period  to  create  a  limited  m«iu  of 
optioDid  test  plans  which  wiB  meet  the 
needs  of  yia  entiie  mdasfery.  Ifuwerei, 
any  alternatives  mtat  produce  » 
cempltence  scheme  tlart  provides  B'A 
with  an  enfofceaUe  program  which 
provides  substantiat  incentive  to 
manufacturen  to  produce  ctean,  durable 
engmes. 

hi-MM  teat  ptogsBBs  v^iorting 
reqniNnMats:  Under  the  current 


proposal,  tbe  nuaMfacturer  would  be 
raqoind  to  svbait  to  l^e  A<teuna66ator 
within  ^ree  moaths  of  completioB  ef 
testing,  all  emission  testing  results 
genen^ed  from  the  in-use  testing 
pro-am.  EPA  envisaeos  that 
maniAfJurers  will  simpiy  provide 
qoatterly  statements  of  all  emission 
results  obtained  daring  the  previous 
quarter,  tacluding  a  sonunary  table  of 
aay  engiiw  family  that  has  completed 
testing  during  that  qtarter.  At  the 
Administratar's  request,  a  nmnufactuier 
would  be  required  to  provide 
documents  used  in  the  procurement 
process,  including  criteria  used  in  the 
procurement  screening  process  and 
information  bom  the  end  user{s)  related 
to  use,  maintenance,  and  storage  of  the 
selected  engines. 

NMMA  suggested  that  when  a 
determination  of  nonconformity  is  made 
(a  class  is  ordered  to  be  recalled)  that  a 
manufactttier  have  the  option  of  an 
atoemative  tpmrdiai  actinn  or  a  recall 
According  to  hOiA4A,  an  abemative 
remedial  action  might  include  re- 
certification  of  tbe  nonconforming 
engine  at  the  higher  emissaoa  level,  and 
use  of  the  averaging,  banking,  and 
trading  ptogram  elements  to 
demonstrate  manufacturer  compliance 
with  tbe  emission  stendards  on  a 
corporate  avesage  basis.  Alternatively, 
the  manufacturer  could  impleaaent  a 
recall  and  repair  program.  A  recaH 
program,  or  an  akonate  remedial 
action,  aaust  achieve  ewissjon 
reductions  sufficient  te  demoostrate 
compliance  with  the  national  standard 
on  a  corporate  avasage  basis. 

For  the  rsoseos  described  below 
NMMA's  suggestions  as  we  understand 
them  are  either  inconsistent  %vith  the 
Clean  Air  Act  or  with  essential  tenets  of 
both  certification  and  ABT.  The  issue  of 
whether  the  Agency  can  allow  some 
alternative  to  recall  and  repair  after  a 
determination  of  nonconformity  has 
been  made  was  litigsted  in  Center  for 
Auto  Safety  v.  EPA,  747  F2d  1  (DlC  Cir. 
1984).  where  the  court  concluded  that 
"  *  •  *section  207(c)  requires  recaH  and 
repair  as  the  onfy  statutory  remedy  for 
nonconfomrity."  Therefore,  after  a 
determination  of  nonconformity  the 
Agency  mey  not  aHow  an  alternative 
remedy  such  as  NMMA  suggested. 

NMMA  has  suggested  that  non- 
conformity deteiaiinations  made  in 
assenridy  fine  or  in-use  testing  not 
require  action  by  a  manufacturer  if  the 
mannfactiuer  had  or  could  obtain 
credits  from  averaging,  banking  or 
tracfing  to  cover  the  nonconformity  aitd 
still  maintain  a  corporate  average  befcnr 
stanchrd. 

As  was  stated  in  the  assembly  bne 
testing  discussion  abem.  EPA  believes 
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that  such  an  optioi>  nins  counter  to 
essential  tenets  of  both  certification  and 
ABT.  For  an  engine  bmily  involved  in 
ABT.  the  PEL  takes  the  place  of  the 
standard  for  certification,  assembly  line 
and  in-use  testing.  For  reasons  stated 
earlier,  the  FELs  must  remain  firm  for 
those  engines  already  introduced  into 
commerce,  otherwise,  a- manufacturer 
could  certify  to  an  overly  optimistic 
FEL.  knowing  that  if  the  engines  drifted 
over  the  FEL  either  in  assembly  line  or 
in-use  testing,  it  need  only  cover  a 
credit  shortfall  and  not  recall  engines. 

If  a  determination  of  nonconformity 
with  the  requirements  of  section  213  of 
the  Act  is  made  (that  is.  if  EPA  orders 
a  recall  under  the  provisions  of  section 
207(c)),  the  manufacturer  would  not 
have  the  option  of  an  alternate  remedial 
action  and  an  actual  recall  would  be 
required. 

Alternatives  to  Recall  and  Repair 
EPA  also  requests  comment  regarding 
the  circumstances  under  which 
alternatives  to  conventional  recall 
would  be  considered  as  a  voluntary 
action.  These  alternatives  would  be 
required  to  have  the  same  or  greater 
environmental  benefit  as  conventional 
recall  and  provide  equivalent  incentives 
to  manufacturers  to  produce  engines 
which  durably  and  reliably  control 
emissions.  For  instance,  a  manufacturer 
might  establish  or  increase  the  size  of  an 
in-house  engine  fleet  designed  to 
quickly  accumulate  usage.  This  fleet 
would  be  tested  for  emissions  and  any 
failures  diagnosed  would  provide  the 
manufactiirer  with  information  on 
needed  design  or  calibration  changes. 
EPA  requests  comment  on  bow 
manufacturers  who  have  repeated 
nonconformities  should  be  handled  as 
compared  to  those  who  only 
occasionally  have  problems.  The 
Agency  invites  comment  on  this 
alternative  as  well  as  others  and  on  the 
factors  the  Agency  should  consider  in 
evaluating  proposed  alternatives. 

EPA  is  aware  that  the  program 
described  above  may  not  be  appropriate 
for  all  marine  manufacturers  or 
circiunstances.  More  information  is 
needed  to  evaluate  the  appropriateness 
of  today's  proposal  for  this  industry. 
EPA  believes  that  today's  proposed  in- 
use  testing  and  recall  program  is  one 
appropriate  way  to  enforce  in-use 
compliance.  However,  as  this  is  EPA's 
first  regulation  of  marine  engines,  EPA 
requests  comment  on  additional  or 
alternative  ways  of  enforcing  in-use 
compliance  or  remedying 
noncompliance.  EPA  also  requests 
comments  on  the  legal  authority  for  any 
suggested  alternatives. 


20.  Defect  Reporting  and  Warranty 
Requirements 

While  the  Agency  is  not  wedded  to 
the  number  25,  EPA  is  proposing  that 
manufacturers  of  marine  spark-ignition 
and  compression-ignition  engines  file  a 
defect  information  report  whenever  a 
manufacturer  identifies  the  existence  of 
a  specific  emission-related  defect  in  25 
or  more  engines  manufactiued  in  the 
same  model  year.  However,  no  report 
would  need  to  be  filed  if  the  defect  was 
corrected  prior  to  the  sale  of  the  affected 
engines  to  the  ultimate  purchaser.  These 
proposed  reporting  requirements  are 
similar  to  the  requirements  found  in  the 
on-highway  program  and  in  the  nonroad 
large  compression-ignition  engine 
program.  EPA  is  considering  a  revision 
of  the  on-highway  reporting  program. 
Any  new  regulations  may  encompass 
both  on-highway  and  the  nonroad 
sector.  The  Agency  invites  comment  on 
the  appropriate  numerical  trigger  and  an 
estimation  of  how  many  reports  a 
commenter  would  expect  to  be 
generated  by  such  a  suggested  trigger. 

NMMA  suggested  that  having  25 
defects  of  a  component  of  system  trigger 
a  reporting  requirement  would  be  too 
onerous.  NMMA  would  prefer  to  have 
as  a  trigger  the  identification  of  a 
specific  defect  in  one  percent  or  more 
engines  of  the  same  engine  family 
manufactured  in  the  same  model  year, 
or  25  engine  or  more  of  the  same  engine 
family  manufactured  in  the  same  model 
year.  Because  the  production  volume  of 
heavy-duty  manufacturers  is  similar  to 
the  marine  industry,  EPA  has  examined 
the  level  of  reporting  which  currently  is 
shouldered  by  the  onroad  heavy-duty 
manufactures.  As  a  result  of  that 
review,  EPA  estimates  that  the  marine 
industry,  as  a  whole,  will  only  be 
expected  to  file  5-15  defect  reports  per 
year  with  EPA.  A  fuller  analyris  can  be 
found  in  the  ICR  supporting  this 
regulation.  In  addition  to  currently 
believing  that  25  is  not  a  burdensome 
trigger,  EPA  would  be  concerned  that 
limiting  the  cotmting  of  defects  to  an 
engine  family  or  model  year  could  mask 
wider  spread  defects  which  occur  in  a 
part  or  component  which  is  installed  in 
several  model  years  or  several  engine 
families  in  a  given  model  year. 

EPA  is  also  proposing  a  warranty 
period  under  authority  of  section  207(a) 
of  the  CAA  for  spark-ignition  marine 
engine  emission-related  parts  of  4  years. 
This  is  the  average  period  that  the  first 
owner  possesses  the  engine  as  indicated 
by  the  engine  manufacturers.  EPA 
requests  comments  on  the 
appropriateness  of  the  length  of  the 
warranty  period  and  also  if  the  period 
should  restrict  the  hours  of  use.  EPA  is 


currentiy  developing  more  detailed 
regulations  that  will  further  clarify 
manufacturers'  responsibilities  under 
section  207(a)  for  both  on-highway  and 
marine  engines.  EPA  will  rely  on  the 
existing  207(a)  practices  until  those 
regulations  are  finalized. 

An  advisory  parts  list  issued  by  EPA 
on  July  15,  1991,  gives  manufacturers 
notice  of  EPA's  current  view  concerning 
the  emission-related  parts  that  must  be 
covered  by  warranty  under  section 
207(a).  A  copy  of  this  list  is  in  the 
docket  for  this  rulemaking.  This  list  will 
also  cover  marine  engines. 

21.  Tampering  Enforcement 

As  required  under  sections  213(d)  and 
203  of  the  CAA,  it  will  be  illegal  for  any 
person  to  tamper  with  any  engine 
emission-related  component  or  system 
installed  on  or  in  a  marine  engine  in 
compliance  with  this  proposal.  EPA  is 
proposing  that  existing  on-highway 
tampering  provisions  apply  to  marine 
engines  covered  by  this  rule.'^ 

EPA  is  aware  that  original  nonroad 
equipment  manufacturers  often  supply 
the  engine  accessories  designed  for  their 
si}ecific  applications.  At  the  same  time, 
it  is  required  that  the  engine  tested  to 
certify  an  engine  family  represent  the 
worst-case  configuration  of  that  faibily. 
EPA  requests  comment  on  how  to 
establish  specific  criteria  or  parameters 
under  which  a  manufacturer  would  be 
allowed  to  continue  to  modify  an  engine 
without  (1)  jeopardizing  the  integrity  of 
this  proposed  emission  control  program. 
and  (2)  causing  the  equipment 
manufacturer  to  have  to  recertify  or  risk 
being  in  violation  of  the  tampering 
provisions  of  EPA's  tampering  guidance 
in  Memorandum  l-A." 

22.  Importation  of  Nonconforming 
Marine  Engines 

EPA  is  proposing  to  prohibit  the 
importation  of  nonconforming  marine 
engines  originally  manufactured  after 
the  effective  date  of  this  rule,  except  as 
provided  below.  Such  prohibition  is 
based  in  part  on  the  existing  regulations 
for  the  importation  of  nonconforming 
motor  vehicles  and  motor  vehicle 
engines  (on-road  program)  and  nonroad 
laige  compression-ignition  engines. 

For  the  on-road  program.  Independent 
Commercial  Imjxtrters  (Ids)  are 
responsible  for  all  aspects  of  compliance 
required  of  the  original  manufacturers 
for  their  U.S.  market  production  (for 
example,,  certification,  testing,  labeling, 
warranty,  recall,  maintaining  records). 


>  >  Office  of  Enforcement  and  General  Counsel; 
Mobile  Source  Enforcement  Memorandum  No.  lA. 
lune  2S.  1974. 

"Mobile  Sourca  Enforcement  Memorandum  No. 
lA. 


Wkite  ^A  ptmhdts.  foe  an  ICl  program 
for  molar  vehicles  and  raotor  vehicle 
engines,  EPA  is  not  proposing  to  have 
an  ICI  pragram  for  marine  engines.  EPA 
believes  tlMrt  an  IQ  program  for  marine 
engines  wmtld  not  be  cost-effective 
because  of  the  expected  low  volume  of 
importations  of  nonconforming  marine 
engines  and  the  high  costs  associated 
with  an  ICI  program.  Therefore,  unless 
otherwise  exempted  or  excluded, 
nonconforming  marine  engines  may  not 
be  imported  into  the  U.S.  In  such  cases, 
a  marine  vessel  containing  a 
nonconforming  marine  engine  must 
have  the  marine  engine  replaced  vrith 
an  EPA  certified  marine  engine  in  order 
to  be  imported.  EPA  requests  comment 
on  the  ateence  of  an  Id  program  for 
merioe  eagtoes. 

This  proposal  provides  for  certain 
exemptions  to  the  prohibition  against 
importing  nonconforming  marine 
engines.  These  include  temporary 
importation  exemptions  for  repairs  and 
alterations,  testing  and  display,  and 
permanent  importation  exemptions  for 
national  security  and  certain  marine 
engines  proven  to  be  identical,  in  all 
material  respects,  to  their  corresponding 
EPA  certified  versions.  In  previous 
rulemakings,  EPA  has  provided  for  a 
permanent  importatioa  exemption  for 
vehicles  or  engines  greater  than  20 
original  production  years  old.  EPA  is 
not  |tsopesing  an  exemptioB  for  mariae 
engines  ^eaftar  tkan  20  original 
production  years  old.  EPA  requests 
comment  on  the  absence  of  such  an 
exemption. 

Importation  regulations  are  pint 
reflations  between  EPA  and  the  United 
States  Department  of  the  Treasury 
(Customs  Service).  The  citation  for 
United  States  Customs  Service. 
Depertment  of  Treasury  regulatioaas 
governing  impart  requirements  is 
reserved.  The  citatioB  will  be  inserted 
upon  pronHiJgBtioa  by  the  United  States 
Customs.  Service  o£  the  applicable 
regulations. 

EPA  is  also  providing  for  the 
exchision  of  mmcoRfomHng  engines 
usedsofety  tn  competition.  EPA  will 
exclude  engines  used  in  vessels  whose 
use,^  because  of  features  tint  are  not 
easily  removed  in  anything  other  than 
competition,  would  be  imsafle, 
inxpractical  or  highfy  unlikely.  EPA  wiB 
employ  a  capability  test  as  it  has  done 
with  motor  vducles  since  the  1970s. 
Engines  used  in  vessels  that  are 
incapable  of  uses  other  than 
rximpetitioa  will  be  excluded  bom  the 
larine  engine  emission  requirements. 


This  section  contains  further 
discnssiOB  on  a  nwnber  of  issues  raised 
durhig  the  development  of  this  notice. 

A.  Choice  ofExhattst  Constituents  to  be 
Regidtted 

1.  Gasohne  Sperk-ignition  En^es 

EPA  is  propoeiog  to  regulate  total 
exhaust  hydrocarbons  (HC),  carbon 
monoxide  (CO),  and  oxides  of  nitrogen 
(NOx)  from  gasoline  spark-ignition 
marine  engines.  Standards  for 
particulate  matter  (PM),  carbon  dioxide 
(CO2),  and  evaporative  hydrocarbons  are 
not  being  proposed  in  this  rulemaking 
for  gasoline  spark-ignition  engines  for 
the  reasocts  discussed  below. 

PM  emissions  from  gasoline  engines 
are  small  when  compared  to  emissions 
of  HC  CO,  and  NOx-  When  compared 
to  other  sources,  marine  gasoline  spark- 
ignition  engines  contribute  between  0.0 
percent  and  0.3  percent  of  the  PM 
inventory  in  cities  studied  by  EPA.*' 
This  regoktioQ  will  reduce  HC 
emissions  hom  these  engines  and  as  a 
result,  PM  emissions  should  also 
decrease.  The  length  of  the  test 
procedure  would  need  to  be  gready 
increased  in  order  to  collect  a  lage 
enough  sample  on  a  particulate  filter  for 
an  accurate  measurement.  At  this  time. 
EPA  does  not  consider  the  benefits  of  a 
PM  standard  for  gasoHne  engines  to  be 
sufficient  to  justify  the  increased  costs 
of  ncasuriag  PM  emissions  from 
gasoline  spark-ignition  marine  engines. 
Therefore,  EPA  believes  that  separate 
emission  standards  for  particulate 
emissions  for  gasolkie  spark-ignition 
marine  ei^ines  are  not  appropriate  at 
this  time.  EPA  reqaests  comments  on 
this  issne. 

The  focus  of  this  rulemaking  is  to 
re<kice  ^eusd  level  ozone.  Carbon 
dioxide  is  considered  a  "greenhouse" 
gas  due  to  its  role  is  global  climate 
change.  However,  the  HC  emission 
standards  ef  Ais  rule  are  expected  to 
result  in  significant  improvements  in 
fuel  economy  for  marine  engines  and, 
therefore,  significant  reductions  in  OO2 
emissions.  For  these  reasons,  EPA  is  not 
proposing  to  regulate  CO2  from  marine 
sources  at  this  time.  EPA  requests 
comment  on  this  issue. 

EPA  requests  comment  on  the 
possibtlrty  of  adopting  evaporative 
emission  standards  for  gasoHne  sparfc- 
ignition  marme  engines.  All  on-higfcway 
vehicles  sold  in  the  U.S.  have  been 
designed  to  control  evapoiHtive 
emissions  for  many  years;  however,  the 
characteristics  of  marine  engine 
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operation  may  prevent  the  same  level  ef 
control  for  these  applications. 
Specifically,  the  cartxHi  canister-based 
control  sy^ems  used  in  motor  vehicles 
deperitl  on  lelatiTsly  frequent  engine 
opccatian  to  restore  vapor  storage 
capacity.  Mnrine  engines  are  probably 
used  too  i&freqoentiy  for  such  a  deaga 
to  be  effective. 

Sealed  fuel  ^sterns  on  the  other  hand 
would  contain  vapors  otherwise 
generated  by  fuel  heating  (either  from 
engine  operation  or  from  daily 
temperature  swings).  Coast  Guard 
regulations  discourage,  but  do  not 
prohibit,  pressurized  fuel  svstems  (33 
CFR  183.524(c)).  EPA  tiierefore  requests 
comment  on  the  legality  as  well  as  the 
practicahty  of  designing  sealed  fuel 
tanks  to  control  e\'aporative  emissions. 
A  sealed  taidc  would  have  to  be 
designed  with  a  valve  to  allow  entry  of 
makeup  air  as  fuel  volume  decreased. 
The  portable  nature  of  gas  tanks/cans  for 
outboard  engines  would  perhaps  require 
a  more  complex  connection  to  the  fuel 
line  to  allow  for  repeated  opening  and 
closing,  rf  foei  tanks  cannot  be  sealed 
during  engine  operation,  it  may  still  be 
possible  to  design  the  fuel  system  in  a 
way  tint  seals  the  fuel  tank  during 
engiae-off  periods. 

Fuel  permeation  is  another  issue 
related  to  evaporative  emissions. 
Gasoline  is  kwiwn  to  permeate  through 
plastic  and  rubber  components  to  the 
atmosphere  at  surprisingly  high  rates. 
The  tedmologies  being  developed  for 
on-highway  vehicles,  primarily 
coextrusion  for  fuel  tanks  and 
fluorination  for  foel  lines  and  grommets, 
should  also  be  feasible  and  effective  in 
the  marine  environmenL  EPA  requests 
comment  on  lequimnents  to 
demonstrate  reduced  permeatioQ  losses 
from  m^ne  foel  systems. 

2.  Compression-Ignition  Engines 

EPA  proposes  that  all  compression- 
ignition  marina  engines  be  included  in 
the  canent  legutations  for  new  nonroad 
compression-ignition  engines, 
regardless  of  power  rating  or  usage  (both 
prepulsianattd  non-propulsion).  HC 
CO.  NOx..  PM.  and  snake  are  proposed 
to  be  regulated  as  in  the  current 
regulations.  EPA  is  requesting  conunent 
on  the  appropriateness  of  removing  the 
luggin^mode  from  the  smoke  test  for 
marine  propulsion  engines. 

EPA  is  proposing  to  regulate  all 
compression-ignition  marine  engines  in 
diis  rule.  Given  the  coverage  of  die  large 
compressioa-ignition  engine  nde.  this 
chDoice  raises  two  issues.  (1)  Why 
reguble  compnssioB-ignitioa  engines  at 
th^  time  and  (2)  why  regulate  even  lite 
smallest  engines?  The  questions  will  be 
answemd  sequenciatiy. 


UMI 
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EPA  is  proposing  to  regulate 
compression-ignition  marine  engines 
today  although  they  were  not  regulated 
in  the  original  large  compression- 
ignition  engine  rule  for  several  reasons. 
First,  in  developing  inventories  for  the 
California  Federal  Implementation 
Plans,  EPA  found  that  these  engines 
were  a  very  significant  source  of 
emissions  (1.65  tones  NOx  per  siunmer 
day  in  Ventura  in  1990).  Second,  the 
large  compression-ignition  nonroad 
engine  rule  had  very  favorable  cost 
effectiveness  and  there  was  no  reason  to 
believe  that  benefit  wouldn't  carry  over 
to  marine  engines.  Third,  the  knowledge 
gained  from  working  with  the  Coast 
Guard  on  the  gasoline  spark-ignition 
engines  was  appropriately  carried  over. 
Finally,  the  best  reading  of  the  Sierra  • 
Club  lawsuit  settlement  requires  EPA  to 
regulate  all  marine  engines. 

EPA  chose  to  propose  regulations  of 
even  the  smaller  compression-ignition 
marine  engines  because  they  too  seemed 
to  fit  under  the  settlement  agreement. 
Further,  these  small  diesels  are 
generally  used  in  outboards.  EPA 
believes  that  diesel  outboards  are 
substitutable  for  some  gasoline 
outboards.  Thus  the  market  for  these 
engines  could  grow  substantially  after 
regulation.  Given  the  extremely  high 
relative  NOx  emission  from  these 
engines,  EPA  believed  it  was  important 
to  control  the  emissions. 

Smoke  from  marine  engines  is 
perceived  as  a  significant  local  air 
pollution  concern  in  many  areas.  These 
areas  have  developed  local  regulations 
to  discourage  smoking  engines. 
However,  the  U.S.  Coast  Guard  has 
informed  EPA  that,  often,  properly 
maintained  compression-ignition 
marine  engines  will  fail  local 
regulations.  The  continued  smoking  is 
not  only  unsightly,  but  it  also  created 
clean-up  costs  and  may  lead  to  health 
problems. 

The  emissions  of  primary  concern 
from  diesel  engines  are  NOx  and  PM/ 
smoke.  Only  NOx  causes  tropospheric 
ozone  formation  that  is  significant  from 
these  engines.  The  standards  therefore 
require  a  reduction  in  NOx-  The  HC  and 
CO  standards  are  included  here  to  be 
consistent  with  the  large  compression- 
ignition  nonroad  engine  rule.  PM  and 
smoke  emissions  are  regulated  for  the 
reasons  described  above. 

B.  Water  Quality  Impacts/Scrubbing 

The  primary  focus  of  today's  notice  is 
on  the  effects  of  marine  exhaust 
emissions  on  ambient  air  quality.  As  a 
resuh.  regulatory  efi'orts  and  testing 
programs  focus  on  air  effects.  However, 
another  asf>ect  of  marine  exhaust 
emissions  is  their  impact  on  water 


quality.  While  EPA  acknowledges  that 
marine  engine  emissions  also  have  an 
impact  on  water  quality,  EPA  proposes 
to  measure  all  emissions  as  if  they  go 
into  the  air,  and  not  to  specifically 
address  the  impact  these  emissions  have 
on  water  quality  for  this  rulemaking. 
EPA  believes  this  is  appropriate  for 
three  reasons:  (1)  The  efforts  contained 
in  this  rulemaking  for  reducing  air 
quality  effects  will  also  act  to  reduce 
adverse  water  quahty  effects;  (2)  it  is 
difficult  to  determine  how  mucb  of  the 
unbumed  fuel  and  oil  present  in  marine 
environments  comes  from  marine 
engine  sources;  (3)  prior  research 
regarding  the  effects  of  marine  exhaust 
on  water  quality  generally  conclude  that- 
marine  exhaust  may  not  be  a  significant 
problem.  Each  of  these  are  discussed  in 
further  detail  below. 

First,  EPA  believes  that  the  cross- 
media  effects  on  water  are  alleviated  by 
this  rulemaking.  In  feet,  controls  on 
exhaust  emissions  from  marine  engines 
designed  primarily  to  reduce  their 
efiects  on  ambient  air  quality  will  also 
benefit  water  quality.  Many  of  the 
pollutants  associated  with  marine 
engine  emissions  are  actually  fit>m 
unbumed  oil  and  fuel:  current 
technology  2-stroke  engines,  the  most 
popular  kind  for  pleasure  craft, 
discharge  unbumed  oil  and  fuel  into  the 
water  and  the  atmosphere  along  with 
other  exhaust  compounds.  Today's 
proposal  is  expected  to  eliminate  85% 
or  more  of  the  sales  of  this  old,  2-stroke 
technology  from  the  marketplace.  This 
will  be  replaced  with  technologies 
which  do  not  emit  significant  amounts 
of  unbumed  fuel  and  oil  into  the  water 
or  the  atmosphere.  Therefore,  the 
overall  emissions  levels  in  both  air  and 
water  will  be  significantly  reduced  as  a 
result  of  this  rulemaking. 

Second,  many  studies  conclude  that  it 
is  difficult,  if  not  impossible,  to 
ascertain  how  much  of  the  unbumed 
fuel  and  oil  present  in  marine 
environments  comes  specifically  from 
marine  engine  sources.  An 
undetermined  portion  of  fuel  and  oil 
pollutants  comes  from  sources  such  as 
parking  lots,  especially  around  marinas, 
and  storm  water  runoff.  Thus,  while  the 
regulations  contemplated  in  this 
rulemaking  would  significantly  reduce 
discharges  of  unbumed  fuel  and  oil 
&t>m  marine  engines,  the  overall  effiects 
of  these  pollutants  will  not  be 
completely  eliminated  because  of  these 
additional  sources. 

Third,  most  research  studies  of  the 
impact  of  marine  exhaust  emissions  on 
water  quality  indicate  that  these 
emissions  have  only  moderate  to  small 


impacts  on  water.  >^  According  to  thes^ 
studies,  as  much  as  65  percent  of  the 
harmful  pollutants  released  into  the 
water  from  marine  engines  evaporate 
into  the  air,  and  the  remainder  are  not 
present  in  Ituge  enough  concentrations 
to  be  harmful  to  marine  plants  and 
animals.  These  studies  seem  to  indicate 
that  the  gaseous  exhaust  emissions 
evaporated  into  the  air  are  more 
voluminous  than  the  concentrations  of 
emittants  in  water.  Fiuther  study  would 
need  to  be  done  to  definitively  evaluate 
the  contribution  of  exhaust  emissions  to 
water  quality  problems. 

C.  Certification  Durability 
Demonstration 

One  of  the  main  goals  of  this 
regulation  is  to  ensure  that  marine 
engines  meet  the  emission  standards 
throughout  their  useful  lives  while 
operating  in-use.  The  objective  of  the 
certification  process  is  to  ensure  that  the 
designs  of  the  emission  control  systems 
are  capable  of  meeting  the  emission 
standards  not  only  when  such  engines 
are  new,  but  also  during  typical  in-use 
operation  through  the  engine's  useful 
life.  Given  the  long  useful  lives  of 
marine  engines,  an  up  bont 
determination  of  emission  control 
durability  is  most  important  since 

{)roblems  may  not  be  detected  in-use  for 
ong  periods  of  time.  EPA  considered  a 
nimiber  of  options  regarding  the 
demonstration  of  durable  emission 
control  systems  for  certification.  The 
following  discusses  these  options  in 
more  detail. 

1.  Self  Approval/In-use  Testing 
Feedback  Requirement  Program 

EPA  is  proposing  this  option  in 
today's  notice.  This  option  consists  of  a 
self  approval  process  with  in-use  testing 
feedback.  Based  on  good  engineering 
practice,  the  manufacturer  would 
determine  the  fomi  and  the  extent  of 
engine  and/or  component  selection  and 
testing  methodologies.  The 
manufacturer  would  establish 
deterioration  factors  which  would  be 
applied  to  the  new  engine  emission 
levels;  the  resulting  emission  levels, 
taking  into  account  the  deterioration 
factors,  would  be  required  to  comply 
with  the  emission  standards  (or  the 
family  emission  limits).  The 
manufacturer  would  also  be  required  to 
perform  in-use  testing  for  the  recall 
program  (see  Section  IVp)(19)  "In-Use 
Enforcement  and  Recall").  EPA  would 
use  this  in-use  data  to  confirm  the 
methodology  for  establishing 
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deterioration  factors.  For  example,  if  in- 
use  testing  indicates  that  an  engine 
family's  emission  ccmtrol  system  is 
deteriorating  at  a  faster  rate  than 
predicted  by  the  manufacturer's 
deterioration  factor  (DF),  EPA  would 
challenge  the  use  of  the  manufacturer's 
methodology  for  determining  DFs  for 
that  engine  family  as  well  as  for  other 
engine  families.  The  manufactiuer 
would  have  to  revise  its  methodology 
for  determining  DFs  or  provide  data  and 
information  to  supf>ort  the  use  of  the  DF 
generation  methodology  for  other  engine 
families.  Failure  of  the  manufacturer  to 
correctly  estimate  the  deterioration 
factor  in  the  case  of  data  indicating  a 
faster  rate  of  deterioration,  would 
subject  the  manufacturer  to  the  recall 
program  penalties. 

EPA  believes  that  this  approach  will 
best  ensure  that  marine  emission  control 
systems  will  be  designed  and  built  to  be 
durable.  This  program  requires 
manufacturers  to  assess  deterioration  of 
emission  control  systems  before  such 
engines  enter  into  commerce.  Therefore, 
systems  with  inadequate  durability  can 
be  identified  and  corrected  before  they 
are  used  on  the  waterways.  Also,  this 
approach  provides  a  means  of 
determining  the  adequacy  of  the 
deterioration  factor  methodology 
through  actual  in-use  data. 

2.  New  Engine  Standards/In-use  Testing 
Requirement  Program 

This  option  would  include  emission 
standards  for  new  engines  and  a  data 
collection  program  for  establishing  a 
certification  durability  requirement  at  a 
future  date.  During  certification,  engine 
manufacturers  would  need  only  to 
demonstrate  that  new  engines  (perhaps 
after  a  break-in  period)  meet  the  new 
engine  emission  standards.  However,  as 
a  condition  of  certification,  the 
manufacturers  would  be  required  to 
agree  to  collect  data  on  in-use  engines, 
lliis  data  would  be  used  to  establish 
certification  durability  requirements  at  a 
future  date  when  sufficient  information 
exists  on  the  durability  of  marine 
emission  control  systems. 

This  program  would  significantly 
delay  the  establishment  of  a  certification 
durability  program.  The  average  useful 
lives  of  current  technology  2-stroke 
marine  engines  are  estimated  to  be 
between  14  and  27  years.  Therefore,  a 
substantial  amount  of  time  would  pass 
before  sufficient  data  were  collected  to 
establish  a  certification  durability 
demonstration  program.  Therefore.  EPA 
is  not  proposing  this  option.  However, 
EPA  requests  comments  on  this  type  of 
program  for  certification  diuability 
demonstration. 


3.  Specified  Service  Accumulation 
Program 

Another  option  considered  by  EPA  is 
a  pre-production  durability 
demonstration  program  for  marine 
engines  similar  to  that  used  for  on- 
hig^ay  light-duty  vehicles.  Such  a 
pro^l^m  consists  of  operating  engines  to 
the  end  of  their  useful  life  over  a 
specified  accelerated  service 
accumulation  cycle  to  generate 
deterioration  factors,  libe  deterioration 
factors  would  then  be  applied  to  the 
new  engine  emission  levels  and  the 
resulting  emission  levels  would  be 
required  to  comply  with  the  emission 
standards  (or  the  family  emission 
limits).  The  advantages  of  this  type  of 
program  are  that  the  service 
accumulation  and  the  deterioration 
factor  generation  methods  would  be 
consistent  among  manufacturers.  Also, 
EPA  has  many  years  of  experience  in 
administering  such  a  program. 

However,  the  main  disadvantages  are 
related  to  establishing  a  service 
accumulation  cycle  that  is 
representative  of  actual  in-use 
operation.  EPA  currently  has 
insufficient  information  to  develop  a 
representative  accelerated  cycle  for 
gasoline  spark-ignition  marine  engines. 
Also,  experience  with  the  on-highway 
certification  durability  program  has 
shown  that  such  accelerated  cycles 
alone  do  not  do  a  good  job  of  simulating 
the  in-use  conditions  and  operation  that 
can  lead  to  emission  control 
deterioration.  This  option  does  not 
contain  any  in-use  testing  feedback, 
therefore,  any  proposed  service 
acciunulation  cycle  would  go 
unchecked  with  respect  to  how  well  it 
represents  conditions  that  can  result  in 
emission  control  deterioration. 
Therefore,  EPA  is  not  proposing  this 
option  in  today's  notice. 

EPA  requests  comments  on  whether 
this  type  of  program  is  desirable  for 
demonstrating  me  emission  control 
system  durability  at  the  time  of  " 
certification.  Specifically,  EPA  requests 
conunents  on  appropriate  service 
accumulation  cycles  for  this  type  of 
approach  and  on  how  this  type  of 
program  could  meet  the  goals  of 
ensuring  that  emission  control  systems 
are  designed  and  built  to  be  durable 
while  operating  in-use. 

4.  No  Certification  Duj*ability 
Demonstration 

One  option  considered  by  EPA  would 
be  to  have  no  requirements  for  emission 
control  durability  demonstration  for 
certification  purposes.  This  approach 
would  require  manufacturers  to 
demonstrate  that  new  engines  meet  the 


emission  standards  but  would  not 
require  fiuther  demonstration  diuing 
the  certification  process  that  the 
emission  control  system  designs  are 
durable.  Instead,  this  program  would 
rely  on  in-use  enforcement  (recall) 
programs  to  ensm«  that  manufacturers 
build  durable  systems. 

The  advantages  of  this  option  are  that 
it  is  simple  and  low  cost.  Also,  it  allows 
manufacturers  to  establish  their  own 
internal  programs  to  ensure  that 
emission  control  systems  are  durable 
and  balance  the  associated  risks  of 
recall. 

However,  the  primary  disadvantages 
of  this  approach  relate  to  the  long  useful 
lives  of  the  engines  and  the  potential 
problems  associated  with  in-use  testing 
of  marine  engines.  The  average  useful 
lives  of  current  technology  2-stroke 
outboard  marine  engines  are  estimated 
to  be  between  14  and  27  years. 
Therefore,  a  substantial  amount  of  time 
would  pass  before  problems  writh 
emission  control  durabiUty  would 
surface  as  a  result  of  in-use  enforcement 
testing.  During  this  time,  there  would  be 
no  assurance  that  emissions  control 
systems  were  performing  properly  in- 
use.  Also,  in-use  engines  may  be  very 
difficult  to  track  for  in-use  testing 
purposes,  as  previously  discussed  (see 
Section  IV(D)(19)  "In-use  Enforcement 
and  Recall").  Since  this  approach  relies 
heavily  on  in-use  testing  as  the 
incentive  for  manufacturers  to  build 
dmable  emission  control  systems,  the 
potential  problem  of  limited  resources 
to  perfomi  testing  on  a  sufficient 
number  of  engine  famihes  could 
undermine  the  objective  of  this 
approach. 

Due  to  the  disadvantages  discussed 
here,  EPA  is  not  proposing  this 
approach  in  today's  notice.  However, 
EPA  requests  conunent  on  the  general 
approach  of  no  durability  demonstration 
requirements  during  the  certification 
process.  More  specifically,  EPA  solicits 
conunents  on  whether  such  an  approach 
could  be  as  effective  as  other  options 
and  on  how  the  potential  difficulties 
associated  with  this  approach  could  be 
overcome. 

EPA  requests  comment  on  the 
appropriateness  of  the  proposed  option 
as  well  as  the  other  options  discussed  or 
other  options  for  certification  durability 
demonstration. 

D.  Use  of  an  HC  Emission  Standards 
Curve  for  Outboard  and  Personal 
Watercraft  Engines 

EPA  is  proposing  HC  emission 
standards  ciuves  for  spark-ignition 
outboards  and  personal  watercraft 
specific  to  the  power  output  of  an 
engine  as  explained  in  Section  IV(D)(2). 
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EPA  bmUmwm  tkat  •  alaiidnds  curre  is 
neoanary  bacMH*  of  the  widb  imnge  of 
flogiiM  timm  MbtMt  to  this  prapossL 
Quiaat  angtais  das  svaUatitiity  rangss 
froB  1.5  kW  to  ov«r  2S0  kW  far 
outboard  engines.  Historically,  with  this 
wi<le  spread  of  engine  sizes,  EPA  has 
considered  different  standard  levels  for 
diCforsnt  sixs  ranges  of  snginss  This  has 
partly  been  due  to  separate  regulatory 
efforts  tor  engines  of  diftrent  size  and 
partly  due  to  diffsreat  usss  for  difbrent 
size  engines.  For  example,  guoline  on- 
highway  sngines  are  classified  as  light- 
duty  or  heavy-duty  with  separate 
emission  standards  for  each.  If  EPA 
were  to  regulate  outboard  marine 
engines  in  this  histcuical  manner,  the 
resuh  would  be  a  set  of  step  function 
emission  standards  which  would  group 
engines  by  power  rating  and  apply 
separate  standards  to  each  group.  EPA 
requests  comments  on  this  traditional 
approach  to  emission  regulation  as  it 
might  apply  to  HC  emissions  from 
gasoline  spark- ignition  engines. 
Commenters  should  include 
reoommendations  for  specific  engine 
groupings,  criteria  for  engine 
claesifiaition  and  standards  levels  for 
each  group. 

As  an  attemative.  EPA  believes  that 
the  curve  concept  is  much  better  suited 
for  this  regulation  for  several  reasons. 
The  curve  eliminates  the  "steps" 
between  emission  standards  and  the 
associated  problems  of  determining 
appropriate  engine  ranges  for  each  step. 
ManuJarturers  could  "game"  step 
function  standards  by  derating  the 
power  of  engines  so  that  they  are 
classiHed  into  a  group  with  higher 
emission  standards.  Another  downside 
of  step  function  standards  is  that  for 
smaller  (lo%v«r  power)  engines  in  s  given 
step  you  are  limiting  the  credit 
generation  potential,  while  for  larger 
(higher  power)  engines  in  the  same 
range  you  are  increasing  the  credit 
generstion  potential,  compared  to  the 
inherent  relationship  between  the  wrork 
specific  HC  emission  rate  (g/kw-hr)  and 
power.  For  laige  engines,  the  emission 
rate  difference  is  marginal.  But  for  the 
small  engines,  particularly  below  100 
kW.  the  slope  of  the  curve  changes  at  ao 
increasing  rate  and  results  in  significant 
emission  rats  differences  for  sinall 
power  changes.  The  use  of  a  curve 
allows  the  optimization  of  the  work 
specific  emission  rate-power 
relationship. 

Alternatively,  having  one  HC  standard 
for  the  entire  power  range  of  gasoline 
marine  engines  is  not  appropriate  for 
the  range  of  engine  sizn  proposed  to  be 
regulated.  HC  eajaakms  on  s  work 
specific  basis  (g/kw-hr)  inhsrantly 
incrsase  with  Soulier  engines  due  to 


higher  surface  to  volume  mtioa.  The 
proposed  standards  curve  concept  takes 
into  account  those  inhsrant  difEwoDcss 
in  HC  emissions  for  difisraBt  size 
engines  snd  rsquiias  equal  percentage 
reductions  of  HC  emissions  from  both 
large  and  small  engines  on  a  g/kw-hr 
basis.  Therefore,  the  goal  of  reducing  the 
emission  rates  for  all  sngines  is  not 
compromised  by  the  standards  curve 
structure.  In  addition,  this  approach 
avoids  setting  rather  arbitrary  cutpoints 
for  step  change  standards,  thus 
eliminating  the  potential  for  mis- 
classifying  engines  by  artificially 
changing  their  power  ratings  so  that  less 
stringent  standards  apply.  EPA  requests 
comments  on  the  proposed  standards 
curve  for  controlling  HC  emissions  for 
outboard  and  personal  watercraft 
engines.  EPA  also  requests  comments  on 
other  possible  forms  of  the  standards 
such  as  one  level  for  all  such  engines. 

E.  Options  for  Averaging  Sets  and  Effect 
on  HC  Standards  for  Gamline  Spark- 
ignition  Marine  Engines 

Based  on  the  estimsted  potentisl 
emission  reductions  that  are  expected 
from  feasible  future  technology.  EPA  is 
proposing  to  set  emissions  standards 
that  will  achieve  a  75  percent  reduction 
in  HC  mnisdons  of  2-strdw  outboard/ 
personal  watercraft  engines.  As 
discussed  in  Section  IV(DM2),  the 
specific  starMlards  fat  each  outboard  and 
personal  watercraft  engine  family  are 
determined  by  the  power  output  of  the 
engine  and  must  be  met  on  a  corporate 
average  basis.  For  the  purpose  of 
determining  compliance  with  the 
average  HC  stanckrds.  EPA  proposes  to 
construct  two  separate  averaging  sets; 
Set  1 :  Including  outboard/personal 
watercraft  engines  snd  Set  2:  including 
inboards/stemdriva  engines.  EPA 
proposes  to  allow  trading  only  within 
an  averaging  set,  with  no  trading 
permitted  between  averaging  sets.  By 
constructing  two  averaging  sets,  EPA 
intends  to  geneiats  two  separate 
standards  curves  based  on  the  emissions 
of  the  engines  within  each  set.  It  is  from 
these  standards  curves  that  emission 
credits  and  debits  would  be  calculated 
for  each  engine  family  and  corporate 
average  compliance  would  be 
determined  for  each  manufacturer.  Hw 
mathematical  formula  for  calcidating 
the  standards  curve  for  Set  1  is 
discussed  in  section  IV(D)(2)  and 
reflects  only  the  emissions  of  outboard/ 
personal  watercraft  engines  and  the 
reductions  that  can  be  achievad  from 
those  engines  through  the  application  of 
exp>ected  feasible  technology.  Due  to  the 
narrower  range  in  power  output  in  the 
engines  included  in  Set  2  and  their 
more  uniform  amissions  characteristics. 


the  curve  representing  their  emissions 
standard  is  flat.  Therefore,  EPA  believes 
that  a  straight  line  standard  is 
appropriate  for  determining  compliance 
on  average  for  these  engines.  EPA 
requests  comments  on  the 
appropriateness  of  s  straight  line 
standard  for  Set  2. 

EPA  coosiderad  several  options  in 
constracting  averaging  sets  and 
standards  curves,  including  combining 
all  gasoline  spark-ignititm  engines  into 
a  single  averaging  set  and  generating 
one  standards  curve  based  on  the 
baseline  emissions  of  all  such  engines. 
EPA  decided  against  proposing  the 
single  set  option  for  the  foUovring 
reasons. 

First,  Section  213  of  the  Clean  Air 
Act,  directs  EPA  to  set  emissions 
standards  for  new  nonroad  engines  that 
will  achieve  the  greatest  degree  of 
emissions  reduction  achievable  throu^ 
the  application  of  technology  which  the 
Agencv  believes  will  be  available,  taking 
^veral  factors  into  account,  in^liiHing 
the  cost  of  applying  available 
technology.  The  emissions  levels  in  the 
compliance  curve  generated  in  the 
single  set  option  in  the  final  year  of 
phase-in  are  approximately  10-15 
percent  below  the  levels  in  the  final 
standards  curve  describing  the 
emissions  of  outboard/personal 
watercraft  engines.  To  comply  with  the 
emissions  levels  in  the  single  standards 
curve,  outboard/personal  watercraft 
engine  manufacturers  would  have  to 
achieve  approximately  a  90  percent 
reduction  from  current  levels  or 
purchase  credits  from  other 
manufacturers  of  inboard/sterodrive 
engines.  EPA  believes  that  feasible 
technologies  for  outboard/personal 
watercraft  engines  will  not  achieve  such 
levels  without  excessive  NOx  Increases. 
Further,  EPA  acknowledges  that  for 
some  applications,  especially  for 
engines  between  10-50  kw,  only 
outboard  technology  is  appropriate. 

While  the  single  set  option  results  in 
a  standards  curve  which  is  more 
stringent  on  its  face.  EPA  believes  that 
the  real  emissions  reductions  achieved 
will  be  the  same  \mder  either  the  single 
set  or  two  set  options.  If  the  single  curve 
is  promulgated,  the  outboard/personal 
watercraft  engine  manufacturers  could 
most  cost  effectively  achieve  about  a  75 
percent  reduction  throu^  application 
of  the  feasible  technology  and  would  be 
forced  to  buy  credits  to  make  up  the 
difference.  This  would  have  the  efilect  of 
making  trading  maiklatory  for  some 
comptmies,  creating  the  possibility  for 
companies  that  generate  credits  to 
exploit  this  need.  EPA  is  very  txmcemed 
that  the  marine  engine  market  is  already 
oligopolistic  and  that  the  single  curve 


option  carries  significant  risk  of  further 
limiting  the  competition  in  the  market. 

The  effects  of  tJbe  single  curve  option 
in  forcing  the  purchase  of  credits  by 
manufacturers  of  outboard/personal 
watercraft  engines  are  especially 
pronounced  in  the  first  years  of  the 
program.  Using  the  single  set  option,  the 
baseline  standards  curve  in  year  one 
would  be  approximately  50  percent 
below  the  baseline  compliance  ctirve  for 
outboards/personal  watercraft  under  the 
two  set  option.  Thus  to  comply  with  the 
baseline  curve,  manufacturers  of 
outboard/personal  watercraft  would  be 
forced  to  either  (1)  buy  credits 
immediately  ,  or  (2)  reduce  emissions  by 
50  percent  in  year  one.  EPA  does  not 
believe  reducing  emissions  by  50 
percent  in  year  one  through  application 
of  new  technology  is  feasible.  Nor  is  it 
appropriate  to  in  effect  require  outboard 
and  personal  watercraft  manufacturers 
to  purchase  a  large  number  of  credits 
from  inboard/stemdrive  manufacturers 
in  year  one.  The  resulting  market 
ramifications  could  be  unacceptable. 

Because  of  this  problem,  EPA  did 
consider  a  third  option  of  maintaining 
separate  averaging  sets  during  the  nine 
year  phase-in  and  then  combining  all 
engines  into  a  single  set  in  year  ten. 
However,  analysis  showed  that  after  the 
proposed  phase-in,  outboard 
manufacturers  would  not  be  able  to 
comply  with  a  final  year  standards 
curve  generated  under  the  single  set 
option  through  re-engineering  of  their 
products  alone,  and  would  still  be 
forced  to  purchase  credits.  The  concerns 
about  competitiveness  in  the  market 
remain  ujider  this  third  option,  although 
to  a  lesser  degree.  Additionally,  EPA 
believes  that  §  213  requires  the  Agency 
to  set  standards  that  can  be  met  either 
through  existing  or  foreseeable 
technology.  Therefore,  EPA  believes  that 
two  averaging  sets  with  separate 
standards  curves  for  each  set  is  the  most 
appropriate  option  for  regulating  HC 
emissions  fiom  gasoline  spark-ignition 
marine  engines. 

However,  the  single  set  option  does 
have  several  advantages.  It  provides  the 
greatest  opportimity  for  trading  and 
more  acctirately  assigns  relative  values 
to  emissions  fiom  various  technologies 
in  the  market.  This  relative  valuation 
maximizes  the  incentive  to  substitute 
potentially  cleaner  inboard/stemdrives 
where  substitution  is  appropriate. 
Combining  all  gasoline  spark-ignition 
marine  ^gines  into  one  set  simplifies 
compliance  and  enforcement  and 
minimizes  the  chance  of  confusion  over 
engine  classification  as  new  engine 
types  (i.e.  "jet  drive"  engines)  emerge. 

EPA  is  interested  in  encouraging  the 
substitution  of  inboard/stemdrive 


technology  for  outboard  technology 
since  the  former  is  expected  to  emit 
lower  hydrocaibon  emissions  than 
future  technology  outboards.  If  inboard/ 
stemdrive  engines  are  cleaner  than 
future  technology  outbotuds,  EPA 
would  like  to  encourage  marine  engine 
manufecturere  to  sell  inboard/stemdrive 
engines  in  place  of  outboard  engines 
where  such  substitution  is  possible. 
However,  EPA  recognizes  that  such 
substitution  may  not  be  possible  for 
some  applications.  EPA  believes  that  the 
proposed  two  set  option  will  also 
encourage  such  substitution,  since 
outboard  engines  will  reflect  the  cost  of 
emission  control  strategies.  The  price  of 
inboard/stemdrive  engines  sfiould 
remain  relatively  constant  in 
comparison,  because  these  engines  are 
expected  to  meet  the  standard  without 
additional  controls  or  with  minor 
calibration  adjustments.  However,  if  a  . 
single  set  standards  curve  were  adopted, 
inboard/stemdrive  engines  would 
potentially  generate  larger  emission 
credits  and  become  even  less  expensive 
relative  to  outboards.  thus  encouraging 
substitution  with  inboard/stemdrive 
engines  to  a  greater  degree  than  does  the 
two  set  option. 

EPA  understands  that  the  proposed 
two  set  option  may  limit  the  emission 
trading  pool,  creating  a  smaller  market 
than  would  occur  with  a  broader,  single 
averaging  set.  Credits  could  cost  more 
and  be  traded  less  frequently  than  in  a 
larger,  more  efficient  market.  In  the  long 
run.  emission  reductions  could 
potentially  be  more  expensive  under  the 
two  set  option  than  with  the  single 
averaging  set.  EPA  understands  that  this 
argument  is  largely  theoretical  and 
requests  comment  on  how  markets 
would  actually  function  under  both 
averaging  set  options. 

EPA  believes  that  the  potential 
advantages  of  a  single  averaging  set  may 
not  offset  the  problems  inherent  in 
requiring  engines  to  meet  a  standard 
that  cannot  bie  met  through  feasible 
future  technology  as  outlined  in  Section 
213  of  the  Act.  Further,  EPA  believes 
that  constructing  two  averaging  sets 
meets  the  Agency's  emission  reduction 
goals  and  still  encourages  substitution 
of  the  cleanest  technologies.  For  these 
reasons  and  others  discussed  at  the 
beginning  of  this  section,  EPA  today 
proposes  to  construct  two  averaging  sets 
with  separate  HC  compliance  curves  for 
each  set.  However,  EPA  requests 
comment  on  the  option  of  combining  all 
gasoline  spark-ignition  marine  engines 
into  a  single  averaging  set  with  one 
standard  curve.  Particularly,  EPA  is 
interested  in  comments  regarding  how 
the  price  to  the  consumer  differs 
between  the  proposed  option  and  the 


single  set  curve  option.  EPA  also  is 
interested  in  comments  related  to 
implementation  of  such  a  single  curve 
fiom  the  onset  of  the  proposed  program 
as  opposed  to  implementation  of  a 
single  curve  in  the  years  after  phase-in 
is  complete.  To  facilitate  comments, 
section  IV(D)(6)  contains  a  full 
discussion  of  how  the  proposed 
averaging  sets  and  standards  curves 
would  be  implemented. 

F.  Electric  Outboard  Engines 

EPA  has  not  included  electric  motors 
in  the  baseline  even  though  they  are 
clearly  substitutable  and  have  the 
potential  for  further  development  as  a 
marine  power  source.  However,  EPA 
lacks  an  appropriate  emission  factor  to 
assign  them.  An  emission  factor  is 
needed  before  including  them  in  the 
baseline  because  electricity  from  a 
power  plant  must  be  used  to  recharge 
the  battery.  The  appropriate  emission 
factor  is  debatable.  EPA  requests 
comments  on  including  electric  motors 
in  the  baseUne  and  on  an  appropriate 
emission  factor  for  electric  motors. 

G.  Level  ofHC  Standard  for  Spark- 
ignition  Outboards  and  Personal 
Watercraft  Engines 

EPA  is  proposing  an  HC  average 
emission  standard,  which  when 
completely  phased-in  (model  year 
2006),  will  result  in  an  overall  75 
percent  reduction  in  HC  emissions  from 
spaik-ignition  outboard  and  personal 
watercraft  engines  fiom  baseline  levels. 
The  HC  emission  reduction  will  come 
fiom  the  use  of  cleaner  technologies, 
such  as  2-stroke  direct  injection,  4- 
stroke,  catalyst  or  other  technologies,  for 
outboard  and  personal  watercraft 
engines. 

The  following  issues  are  related  to  the 
level  of  the  HC  standard: 

1.  The  marginal  cost-effectiveness  of 
emission  control 

2.  Consideration  of  price  elasticity 
effects 

3.  Spreading  capital  control  costs  over 
time 

4.  The  level  of  the  NOx  standard 

5.  Adherence  to  statutory  criteria 
EPA's  proposal  balances  these 

concerns.  Comments  are  requested  on 
the  proposed  regulatory  package, 
including  comments  on  any  individual 
element.  If  comments  prompt  EPA  to 
change  any  individual  element  in  the 
Final  RulemeOung,  changes  in  other 
elements  may  be  necessary  as  outUned 
in  the  follouring  sections. 

1.  Marginal  Cost-Effectiveness  Curve 

EPA  used  the  marginal  cost- 
effectiveness  curve  in  Figure  2  as  an 
analytical  tool  for  choosing  the  target 
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reduction  from  oulbiMnk  and  pfTfnml 
watercrall.  EPA  i*  pcopoaing  a  75 
percent  reductioo  in  HC  mmimkom 
outboanls  and  panonal  KwataicialL  EPA 
believes  tlMt  tba  narginal  ooal- 
efJBCtivanaat  of  amissioa  oontral  begins 
to  dacraaaa  draasatically  after  a  75--80 
percent  radactka.  EPA  baberes  that 
there  is  a  confidanre  range  around  tiia 
marginal  ooat-affBctiveoess  curve, 
because  of  the  poaaibility  that  either  the 
costs  or  the  effectiveness  of  various 
technologies  in  reducing  emissions  is 
over  or  underestimated  If  coats  (and 
therefore  engine  prices)  are  higiiar  than 
predicted,  there  couki  be  a  negative 


impact  OB  turnover  to  clean  engines. 
Consumers  may  choose  to  hold  on  to 
old  highar  emitting  engines,  and 
therafara  expected  benefita  vKwld  not 
be  achieved.  The  data  on  which  the 
benefits  have  bean  estimated  is  new 
engine  data.  EPA  and  the  nanufKturers 
have  little  dite  on  in-ttsa  dalwiomtion 
in  these  mgiiies  and  no  data  on  in-uae 
deterioratkn  fron  engines  equipped 
with  certain  Kiture  technologies  (such  as 
direct  infection).  B*A  propoees  tiiat  die 
emission  leveb  remhred  under  the 
standards  curve  to  oe  maintained  in-use. 
Although  EPA  does  not  have  haid  data 
for  in-nse  emissions  for  all  technologies. 


EPA  expects  that  some  deterioration 
may  occur.  Therefore,  setting  the 
standards  curve  at  a  75  percent 
reduction  to  account  for  in-use 
emissions  seems  reasonable.  Requiring 
an  80  percent  reduction  carries  the  risk 
that  engines  could  not  comply  in-use. 
EPA  requests  in-use  testing  data  on  all 
emission  reduction  technologies.  EPA 
believes  that  an  HC  reduction  level  of  75 
percent  for  outboards  and  personal 
%vatercrafl  allows  for  these  uncertainties 
in  predicted  murginal  costs  and 
eSectiveness. 
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However,  EPA  believes  that  estimated 
benefits  of  control  technology  could  be 
understated  by  the  manufacturers. 
EPA's  analysis  of  emission  levels 
submitted  by  manufacturers  found  that 
for  the  different  control  technologies,  a 
range  of  emission  results  were  reported. 
While  it  is  expected  that  costs  should 
differ  between  manufacturer  due  to  the 
industry  structure,  one  would  expect 
less  variation  in  the  emission  results  for 
the  same  control  technology.  There  may 
be  a  learning  curve  for  manufacturers  in 
the  calibration  of  control  technology 
which  explains  the  variation  in 
controlled  emission  levels  which  EPA 
saw  in  the  manufacturers  data.  A 
reduction  of  this  variation,  however,  is 
only  estimated  to  at  best  make  85 
percent  an  appropriate  HC  reduction 
level  based  on  the  marginal  cost- 
effectiveness  ciu-ve. 

EPA  is  requesting  comment  on 
requiring  a  reduction  of  60-85  percent 
for  outboards  and  personal  watercraft. 
Looking  simply  at  the  curve  as  shown 
in  Figure  2.  in  EPA's  judgement  an  80 
percent  reduction  reflects  the  level  at 
which  additional  reductions  are  shown 
to  become  relatively  expensive  per  unit 
of  emission  reduction  achieved.  Since 
the  data  was  supplied  by  engine 
manufacturers,  who  do  not  have  an 
interest  in  imderstating  costs,  EPA 
believes  actual  costs  are  close  to  these 
levels,  if  not  lower.  This  data  shows  that 
the  cost  of  additional  control  increases 
relatively  quickly  at  the  80  percent 
point.  However,  the  expected  cost  of 
control  at  80  percent  reduction  is 
relatively  moderate  ($2,000/ton  of  HC 
reduced)  compared  to  other  programs 
EPA  has  implemented  for  HC  control. 

Reductions  beyond  80  percent  from 
outboards/personal  watercraft  are 
possible,  as  are  reductions  from 
stemdrive/inboard  engines.  These 
reductions  tend  to  be  quite  expensive  as 
they  involve  engines  which,  due  to  their 
size,  sales,  or  use  are  expensive  to 
control.  EPA  requests  comments  on 
reductions  at,  and  beyond  the  75-80 
percent  level  from  outboard/personal 
watercraft. 

2.  Elasticity  Effects 

Price  elasticity  is  the  economic  term 
for  the  degree  to  which  changes  in 
product  prices  influence  sales.  Based  on 
the  best  information  available,  EPA 
expects  that  a  given  percentage  price 
increase  due  to  production  cost 
increases  will  have  at  least  as  large  a 
corresponding  percentage  impact  on 
sales.  Such  a  response  is  customary 
with  discretionary  products  and  most 
marine  engines  are  discretionary 
purchases. 


Two  effects  of  the  price  increase 
expected  due  to  this  regulation  should 
be  recognized.  First,  as  mentioned 
above,  the  price  increase  can  be 
expected  to  lead  to  a  decline  in  sales  of 
new  engines.  Second,  the  decline  in 
sales  means  either  that  people  find  new 
forms  of  recreation  or  buy  used  marine 
engines.  EPA  is  not  in  a  position  to 
determine  the  extent  to  which  people 
will  substitute  other  forms  of  recreation, 
such  as  sailing,  or  will  buy  a  greater 
number  of  used  marine  engines. 
Substitution  of  some  forms  of 
recreation,  such  as  sailing,  will  likely 
benefit  the  environment.  However,  if  the 
increased  price  of  new  marine  engines 
results  in  increased  demand  for  used 
marine  engines,  the  environment  may 
be  harmed  in  the  short  run  because 
people  will  not  be  buying  the  newer, 
cleaner  engines  to  replace  old  engines. 
The  useful  life  of  unregulated  engines 
may  be  extended. 

EPA  is  concerned  about  the  effect  of 
a  price  increase  on  new  engine  sales.  If 
people  continue  to  boat,  it  would  be 
better  for  the  environment  if  people  buy 
and  use  new,  clean,  controlled  engines 
rather  than  old,  dirty,  uncontrolled 
engines.  Therefore,  when  setting  the  HC 
emission  standard  level.  EPA  has 
decided  to  err  on  the  conservative  side 
of  the  confidence  range  about  the 
marginal  cost-effectiveness  curve  and 
propose  a  level  of  75  percent  HC 
emission  reduction  for  outboard  and 
personal  watercraft  engines.  The  price 
effect  for  outboard/personal  watercraft 
will  be  less  than  if  EPA  chose  80 
percent  or  85  percent  HC  emission 
reduction,  as  discussed  previously 
regarding  marginal  cost-effectiveness. 

EPA  requests  comment  as  to  whether 
price  elasticity  concerns  should  be  used 
as  a  criterion  for  setting  emission 
standards.  Additionally,  comment  is 
requested  on  what  the  appropriate  HC 
emission  reduction  target  should  be  for 
outboards  and  personal  watercraft  if 
price  elasticity  is  not  a  concern. 

Finally,  EPA  requests  comments  on 
programs  which  may  be  constructed  to 
encourage  turnover  of  the  in-use  fleet  of 
marine  engines.  EPA  believes  that 
scrappage  programs  may  be  a  way  of 
influencing  the  attrition  of  old  marine 
engines  and  the  demand  for  new  marine 
engines.  It  is  conceivable  that  such  a 
program  could  be  constructed  in 
conjunction  with  a  national  standard  if 
issues  surrounding  stuplus  and 
quantification  of  emissions  could  be 
addressed.  Interested  readers  should  see 
EPA's  MERC  guidance  for  more 
information  on  this  topic  (Feb  23, 1993; 
58  FR  11134). 


3.  Leadtime  and  Phase-In 
Considerations 

EPA  is  proposing  a  phase-in  of  the 

required  emission  reductions  for 
outboard  and  personal  watercraft 
engines  over  a  period  of  9  model  years 
beginning  with  model  year  1998.  EPA 
recognizes  that  this  is  a  long  phase-in 
period  with  a  short  leadtime  period. 
However,  it  is  justified  by  the  standards 
structure,  the  large  reduction  in  HC 
proposed,  the  expected  costs  of  this  to 
be  imposed  by  regulation,  and  the 
related  revolutionary  changes  to  engines 
and  production  lines. 

The  technologies  needed  to  achieve 
the  proposed  HC  emission  reductions 
are  revolutionary  technologies  for  this 
industry.  Sufficient  time  is  necessary  to 
allow  industry  to  design  engine  models 
and  alter  production  lines.  Consumer 
acceptance  of  the  new  types  of 
outboards  and  personal  watercraft  will 
be  critical  to  future  viability  of  the 
industry.  This  is  because  the  engine 
technologies  will  be  different  and 
imfamiliar.  The  proposal  takes  the 
market  in  one  step  from  2-stroke 
technology,  which  has  not  changed 
since  the  1950's.  to  technologies 
associated  with  4-stroke  hydrocarbon 
levels,  which  include  4-stroke,  direct 
injection  2-stroke,  or  catalyst 
technologies.  Further,  for  some  types  of 
engines,  particularly  larger  outboard 
motors,  technical  difficulties  exist  in 
applying  emission  reduction  technology 
which  necessitate  a  longer  phase-in 
(such  as,  development  of  direct 
injection  2-stroki9  technology  for  large 
outboards). 

Compounding  these  concerns  is  the 
fact  that  industry  is  coming  out  of  a 
recessionary  period  in  1991  and  1992 
which  drained  resources.  Companies  are 
in  the  process  of  rebuilding  financial 
resources  after  these  setbacks.  The 
economic  recovery  should  allow 
companies  to  regcdn  resources,  although 
perhaps  lagging  behind  the  economy  as 
a  whole.  In  the  future,  with  ample 
phase-in,  companies  should  be  in  a 
good  position  to  handle  the  product 
development  and  production  line  costs 
which  will  be  incurred  due  to  this 
regulation.  EPA  believes  that  spreading 
the  cost  increases  due  to  the  proposed 
regulations  over  a  longer  period  is 
important  for  those  reasons  and  because 
industry  estimates  indicate  that 
consumers  are  price  sensitive.  Estimates 
indicate  that  shortening  the  phase-in 
period  to  7  years  would  increase  annual 
costs  by  over  30  percent  for  the 
proposed  level  of  reductions.  Given  that 
the  emission  reductions  will  result  from 
new  engine  sales  and  not  firom  the  entire 
fleet.  EPA  believes  that  the  small 


amount  of  reduction  foregone  by  the 
long  phaae-in  is  worth  the  expected 
reduction  in  cost  and  price  allowed  by 
spreading  the  costs  over  a  Icmger  period. 
Allowing  time  for  the  market  to  adjust 
to  a  changing  cost  structure  will  help  to 
maintain  the  economic  vitality  of  the 
matket  and  potentially  mitigate  large 
adjustments  to  sales  volumes.  Therefore, 
it  is  essential  that  ample  time  be  givm 
for  industry  and  consumer  adjustment 
to  the  new  cost  structure  imposed  by 

Tlation. 
oreover,  nonattainment  areas  need 
to  achieve  emission  reductions  from 
gasoline  marine  engines  as  a  long  term 
attainment  maintenance  strategy.  EPA  is 
proposing  a  long  term  strategy  that  will 
achieve  as  much  HC  emission  reduction 
as  is  relatively  cost-effective  from  this 
source  as  explained  above  in  the 
discussion  of  marginal  cost- 
effectiveness.  EPA  is  proposing  a 
reduction  level  which  pushes  the  limits 
of  the  marginal  cost-effectiveness  cuirve. 
It  is  EPA's  opinion  that  the  proposed 
emission  reductions  reflect  the  most 
aggressive  emission  reduction  strategy 
feasible  as  an  attainment  maintenance 
strategy.  Therefore,  EPA  is  proposing  a 
maintenance  strategy,  allowing  a  9 
model  year  phase-in  period. 

In  additicm.  incentives  are  proposed 
to  fedlitate  early  emission  reductions 
beyond  the  requirements.  Manufacturers 
have  an  incentive  to  achieve  emission 
reductions  in  excess  of  the 
requirements,  especially  in  the  early 
years  of  the  pha^in.  because  the 
average  standard  level  is  not  as  low  in 
the  early  years  of  the  phase-in  as  it  is 
in  the  later  years.  Manufacturers  have 
the  opportunity  of  banking  unused 
emission  credits,  thereby  attaining 
reductions  in  excess  of  program  targets. 
This  issue  is  discussed  further  in  issue 
section  M.  "Banking  of  Emission 
Credits". 

Additionally,  the  proposed  phase-in 
regulatory  structure  nas  the  advantage  of 
requiring  specific  emission  reduction 
progress  eiK:h  year  of  the  phase-in.  The 
regulatory  structure  requires  that  the 
new  engine  fleet  for  each  model  year  of 
the  phase-in  reduce  emissions  by  a  set 
percentage  firom  the  baseline  new 
engine  fleet  level 

Last,  leadtime  has  been  reduced  by 
the  standards  structme.  Implementation 
b^ins  only  2  years  after  scheduled  final 
rule  promulgation.  This  2  year  leadtime 
is  si^oificanUy  less  than  leadtime  given 
in  the  past  for  on-highway  motor 
vehicle  regulations.  The  implementation 
date  is  sooner  than  it  would  have  to  be 
for  a  program  in  which  all  engines 
would  meet  a  certain  level,  because  EPA 
believes  that  averaging  and  trading 
affords  early  reductions  for  those 


engines  which  are  most  cost-effiactive  to 
controL 

En  light  of  these  points.  EPA  believes 
that  the  2  year  leadtime  and  9  year 
phase-in  period  are  appropriate  and 
feasible  for  the  proposed  emission 
reduction  requirements.  Because  EPA  is 
taking  comment  on  the  level  of  the  HC 
emission  standard,  it  should  be  noted 
that  deviations  from  the  proposed  level 
would  impact  the  length  of  die  phase- 
in  period.  For  example,  if  EPA  were  to 
finalize  a  less  stringent  HC  emission 
standard  level  in  response  to  comment, 
then  less  costs  would  be  imposed  on 
industry  and  consumers,  and  regulatory 
costs  could  be  spread  over  fewer  model 
years.  If  EPA  finalizes  a  more  stringent 
HC  emission  standard  level  than  that 
proposed,  the  additional  costs  imposed 
may  require  a  longer  phase-in  period. 
However.  EPA's  opinion  is  that  it  is 
unlikely  that  the  2  year  leadtime  would 
need  to  be  changed  as  the  result  of 
either  a  less  or  more  stringent  HC 
emission  standard. 

4.  Level  of  NOx  Standard 

EPA  is  profKMing  to  set  average  NOx 
emission  standards  for  outboard  and 
personal  watercraft  engines  at  6.0  g/kW- 
hr  and  for  stemdrive  and  inboard 
engines  at  6.5  g/kW-hr.  The  level  of  the 
HC  standards  impacts  the  level  of  the 
NOx  standards.  The  types  of 
technologies  used  to  reduce 
hydrocai^ns  from  current  technology 
2-stroke  engines  will  likely  result  in 
increased  NOx  levels.  EPA  believes  that 
the  proposed  standards  reflect  the 
proper  oalance  between  HC  and  NOx 
standards:  lliey  achieve  significant 
reductions  in  HC  emissions  while 
minimizing  the  increase  in  NOx 
emissions.  Therefore,  in  considering 
different  levels  of  HC  standards  bom 
those  proposed  in  today's  notice, 
commenters  must  also  consider  the 
impact  on  NOx  standards  and  inventory 
levels.  EPA  requests  comments  on  NOx 
standards  below,  above,  or  at  the 
proposed  levels  of  6.0  g/kW-hr  for 
spark-ignition  outboard/personal 
watercraft  engines  and  6.5  g/kW-hr  for 
stemdrive/inboard  spark-ignition 
engines.  The  HC/NGbc  tradeoff  issues  is 
an  important  issue  which  is  discussed 
in  much  greater  detail  in  several  other 
sections  of  this  preamble. 

5.  Proposed  Standards  Fit  Statutory 
Criteria 

EPA  beUeves  that  the  proposed 
standards  structure  is  consistent  with 
the  statutory  requirements  of  Clean  Air 
Act  (CAA)  section  213.  The  Act  requires 
EPA  to  consider  costs,  leadtime,  and 
odier  fectors  in  nmking  its 
determination  of  the  "greatest  degree  of 


emission  reduction  achievable  through 
the  appbcation  of  technology  wiiich  the 
Administrator  determines  vnll  be 
available."  Though  the  language  of  CAA 
section  213  is  silent  on  the  issue  of 
averaging  and  trading,  it  allows  EPA 
considerable  discretion  in  determining 
what  regulations  are  most  appropriate 
for  implementing  CAA  section  213.  The 
statute  does  not  require  a  specific 
standard  or  technology  to  be 
implemented.  Further,  the  emission 
standards  under  CAA  section  213(a)(3) 
are  "applicable  to  emissions  from  *  •  • 
classes  or  categories"  of  new  nonroad 
engines  or  vehicles.  This  indicates  that 
EPA's  regulations  may  apply  to  nonroad 
engine  classes  in  the  aggregate,  and 
need  not  apply  to  each  nonroad  engine 
individually. 

At  the  same  time,  EPA  believes  that 
any  averaging  and  trading  program  must 
be  consistent  with  the  statutory 
requirement  that  the  standards  reflect 
the  greatest  degree  of  emission 
reduction  achievable  through  the 
application  of  available  technology.  EPA 
believes  that  the  proposed  standards  are 
fully  consistent  with  this  requirement. 
The  proposed  emission  standards  have 
been  established  in  light  of  averaging 
and  trading  program  elements.  EPA  is 
proposing  average  emission  standard 
levels  that  are  set  lower  than  they  would 
be  if  all  engines  had  to  meet  these 
standards  because  averaging  and  trading 
allow  EPA  to  set  a  higher  target  level  of 
reduction,  yet  still  at  a  reasonable  cost. 
In  essence,  the  cost  advantages  of 
averaging  and  trading  would  be  used  to 
achieve  a  larger  emission  reduction. 

The  averaging  and  trading  program 
elements  are  inherent  in  the  proposed 
standards  structure  and  w^e  not 
designed  to  simply  increase  regulatory 
flexibiUty  to  manufacturers  and/cw 
lower  costs.  EPA  does  not  consider 
these  program  elements  to  be  optional. 
While  averaging  and  trading  do  increase 
flexibiUty  and  lower  cost  compared  to 
command-and-control.  the  command- 
and-control  option  is  infeasible  at  the 
proposed  standard  levels  due  to  the 
high  costs  of  trying  to  achieve  the 
proposed  levels  with  every  engine. 

The  proposed  standards  structure 
contains  emission  standard  levels 
determined  by  appljong  the  concept  of 
cost-effectiveness.  This  is  explained 
previously  in  section  IV(D)(2). 

EPA  believes  that  the  proposed 
standards  level  is  consistent  ivith  the 
statutory  requirements  of  CAA  section 
213.  A  discussion  of  the  technologies 
and  levels  considered  by  EPA  can  be 
found  in  section  V(I). 
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H.  NOx  Emission  Standards  for  Gasoline 
Spark-Ignition  Engines  and  NOx/HC 
Tradeoff 

The  main  focus  of  this  regulation  is  to 
reduce  the  extremely  high  HC  emission 
rates  of  currant  technology  2-stroke 
marine  engines.  However,  EPA  is 
striving  to  minimize  any  increase  in 
NOx  emissions  which  could  occur  as  a 
result  of  the  stringent  HC  standards. 
Information  gathered  during  the 
development  of  this  proposal  suggests 
that  for  outboard  engines.  HC  emission 
rates  of  4-stroke  outboards  are  roughly 
10-14  times  lower  than  current 
technology  2-stroke  outboards. 
However.  NOx  emission  rates  are 
roughly  2-4  times  higher  for  4-strokes 
than  for  2-strokes.  Direct  injection  2- 
stroke  technology  is  also  expected  to 
substantially  reduce  HC  emissions 
while  increasing  NOx  emissions  beyond 
the  levels  emitted  by  the  2-stroke 
technology  levels. 

The  high  HC  and  low  NOx  levels  of 
ciurent  technology  2-stroke  engines  are 
inherent  in  the  operation  of  such 
engines.  For  such  engines  the  air/fuel 
intake  mixture  is  used  to  push  the 
exhaust  gas  out  of  the  cylinder,  resulting 
in  a  substantial  dilution  of  the  exhaust 
gases  with  unbumed  intake  fuel.  This 
"scavenging"  of  exhaust  gases  by  fresh 
air/fuel  charge  results  in  a  substantial 
portion  of  unbumed  fuel  being  pushed 
out  with  the  exhaust  gases.  As  a  result. 
HC  emissions  are  extremely  high. 
However,  NOx  emissions  are  low  due  to 
the  lower  combustion  temperature 
resulting  from  exhaust  being  mixed  in 
with  the  air/fuel  intake  mixture  and 
from  low  oxygen  levels  due  to  rich  air/ 
fuel  mixtures.  Any  modifications  that 
raise  combustion  temperatures  would  be 
expected  to  increase  NOx  levels. 

Most  of  the  technologies  being 
considered  to  reduce  HC  bom  spark- 
ignition  marine  engines  will  result  in 
NOx  increases.  For  example,  with  4- 
stroke  technology,  exhaust  gases  are 
pushed  out  of  the  cylinder  by  the  piston 
during  the  exhaust  stroke.  Therefore, 
compared  to  the  pre-combustion  air/fuel 
mixture  of  a  current  technology  2-stroke 
engine,  the  mixture  of  a  4-stroke  engine 
contains  much  less  exhaust  gas.  This  in 
tiun  results  in  higher  combustion 
temperatures,  and  therefore  higher  NOx 
emissions  frvm  4-stroke  engines. 

EPA  believes  that  the  increased  NOx 
emissions  bom  technologies  that  will 
replace  current  technology  2-stroke 
engines  can  be  somewhat  offset  by 
reductions  in  NOx  emissions  from  4- 
stroke  spark-ignition  stemdrive  and 
inboard  engines.  These  NOx  reductions 
are  available  from  at  least  three 
mechanisms:  Exhaust  gas  recirculation 


(EGR),  catalysts,  and  racalibration.  In 
developing  the  standard  to  propose  for 
these  engines,  EPA  only  considered 
recalibration  and  EGR  because  these 
changes  can  be  performed  by  the 
manufacturer  at  reasonably  low  cost. 
Three  way  catalysts  are  more  expensive 
equipment  and  their  performance  has 
not  been  demonstrated  in  the  marine 
environment.  EPA  wants  to  ensure  that 
inboard/stemdrive  engines  (which  are 
relatively  low  emitting  engines)  will  be 
attractive  substitutes  for  outboards  and 
personal  watercraft  in  those 
applications  where  substitution  is  a 
viable  option,  and  is  therefore 
concerned  that  the  regulations  proposed 
today  should  not  significantly  increase 
the  cost  of  inboard/stemdrive  engines. 

EPA  performed  emission  testing  on  3 
inboard  marine  engines  which  had  a 
range  of  calibrations  resulting  in  various 
levels  of  HC  and  NOx  emissions.  The 
HC  vs.  NOx  emissions  were  plotted  and 
a  calibration  was  extrapolated  which 
could  potentially  reduce  NOx  emissions 
with  a  slight  penalty  for  HC  emissions. 
As  a  result,  EPA  is  proposing  an  average 
NOx  standard  of  6.5  g/kW-hr  for  spark- 
ignition  stemdrive  and  inboard  engines, 
which  represents  about  a  10  percent 
reduction  in  NOx  emissions  from 
today's  stemdrive  and  inboard  engines. 
This  results  in  an  increase  in  overall 
NOx  emissions  from  all  gasoline  spark- 
ignition  marine  engines  of  32  percent.  If 
EPA  did  not  require  this  10  percent 
reduction  in  NOx  emissions  from  1990 
stemdrive/inboard  engine  NOx 
emissions  levels  (which  average  at  7.0  g/ 
kW-hr),  the  overall  increase  in  NOx 
bom  all  gasoline  spark-ignition  marine 
engines  would  be  38  percent.  While  the 
additional  6  percent  reduction  (32 
percent  versus  38  percent)  may  not 
appear  to  be  significant,  manufacturera 
claim  that  1994  engines  have 
significantly  higher  NOx  than  did  1990 
engines  due  to  recalibration  to  meet 
customer  desires.  Therefore.  EPA  may 
be  mitigating  larger  NOx  increases  not 
reflected  by  the  1990  sales  fleet  of 
stemdrive/inboard  engines  by  requiring 
the  6.5  g/kW-hr  average  NOx  emission 
standard. 

Although  not  proposed  in  today's 
notice.  EPA  has  also  considered  setting 
NOx  levels  below  6.5  g/kW-hr.  EPA  has 
estimated  that  to  totally  offset  the 
increase  in  NOx  from  spark-ignition 
outboards  and  personal  watercraft,  a 
level  of  3.9  g/kW-hr  would  be  required 
for  spark-ignition  stemdrive  and 
inboard  engines.  EPA  rejected  the  3.9  g/ 
kW-hr  standard  because  EPA  believes 
that  there  are  substantial  technological 
problems  with  achieving  this  level  bom 
these  engines.  For  example,  if  this  level 
were  to  TO  achieved  by  recaUbration  and 


or  timing  adjustment.  HC  and  CO 
emissions  would  increase  substantially 
for  these  engines.  EPA  believes  that  to 
meet  such  a  standard  and  keep  HC  and 
CO  low.  all  stemdrive  and  inboard 
engines  would  have  to  utilize  closed 
loop  fuel  systems  with  three-way 
catalytic  converters.  The  costs  for  such 
controls  would  not  justify  the  relatively 
small  benefit  from  these  marine  engines, 
which  are  already  relatively  clean. 

EPA  has  more  seriously  considered 
levels  between  3.9  g/kW-hr  and  the 
proposed  level  of  6.5  g/kW-hr.  A  level 
of  6.0  g/kW-hr  has  been  considered  for 
inboards  and  stemdrives.  This  would 
result  in  an  overall  increase  in  NOx 
emissions  from  all  gasoline  spark- 
ignition  engines  of  25  percent  as 
compared  to  32  percent  for  the  proposed 
6.5  g/kW-hr  standard.  EPA  currently 
does  not  have  sufficient  information 
regarding  the  effects  of  calibrations  and 
EGR  to  attain  such  standards  on  the 
drivability  and  durability  of  gasoline 
spark-ignition  stemdrive  and  inboard 
marine  engines.  EPA  requests 
information  on  such  effects  at  the  level 
of  6.0  g/kW-hr.  It  must  be  noted  that  any 
increase  in  NOx  emissions  fit>m  spark- 
ignition  marine  engines  will  be  more 
than  offset  by  the  reduction  in  NOx 
expected  from  the  proposed  NOx 
standards  for  diesel  compression- 
ignition  marine  engines. 

EPA  requests  comments  on  the 
feasibility  of  the  proposed  NOx 
emission  standards  for  spark-ignition 
stemdrive/inboard  engines  and 
outboards  and  personal  watercraft 
engines.  EPA  requests  comments 
regarding  the  trade-off  between  HC 
reductions  and  NOx  increases  for 
marine  engines.  EPA  also  requests 
comments  on  whether  or  not  the 
proposed  NOx  standards  are 
appropriate,  or  if  they  should  be  higher 
or  lower  in  light  of  the  HC/NOx  trade- 
off. Specifically,  EPA  requests 
comments  on  the  proposed  level  and 
structure  of  the  emission  standards  as  a 
way  of  meeting  the  goal  of  significant 
HC  reductions  while  minimizing  NOx 
increases. 

While  the  NOx  standards  are  different 
for  outboard/personal  watercraft  and 
stemdrive/inboard  categories.  EPA  is 
proposing  to  allow  emissions  averaging 
to  achieve  standard  for  the  following 
reasons.  First,  an  average  standard  may 
be  set  that  results  in  greater  economic 
efficiency  than  a  cap  type  of  standard 
which  all  engines  must  meet.  Second, 
an  average  NOx  standard  provides 
incentives  for  the  manufacturer  to 
achieve  levels  lower  than  the  standard 
using  new  technologies.  These  new 
technologies  might  be  useful  not  only 
for  reducing  the  emissions  frtim  the  ' 


engine  on  which  they  are  used  but  also 
for  setting  more  stringent  standards  in 
the  futiue  in  other  rules. 

/.  Effect  of  Available  Technologies  on 
Emissions  and  Performance  From 
Gasoline  Spark-Ignition  Engines 

Chapter  1 M  the  draft  Regulatory 
Support  Document  describes  the 
technologies  EPA  has  determined  will 
be  capable  of  meeting  the  proposed 
standards.  This  section  will  discuss  the 
emission  reductions  EPA  believes  can 
be  expected  fit>m  these  technologies, 
and  the  impact  of  these  technologies  on 
performance.  The  discussion  is 
organized  by  equipment  types  because 
the  equipment  type  has  a  large  impact 
on  which  control  technologies  are 
available. 

When  considering  an  appropriate 
standard  level  for  marine  engines.  CAA 
Section  213  requires  EPA  "In 
determining  what  degree  of  reduction 
will  be  available,  the  Administrator 
shall  first  consider  standards  equivalent 
in  stringency  to  standards  for 
comparable  motor  vehicles  or  engines  (if 


any)  regulated  imder  section  202.  taking 
into  account  the  technological 
feasibility,  costs,  safety,  noise  and 
energy  factora  associated  with 
achieving,  as  appropriate,  standards  of 
such  stringency  and  lead  time."  This 
section  will  discuss  the  automotive 
technologies  considered,  primarily  four- 
stroke  engines  and  catalytic  converters, 
and  why  EPA  is  not  purposing 
standards  of  equivalent  numerical  value 
to  standards  applied  to  motor  vehicles. 
The  use  of  catalytic  converters  on 
current  two-stroke  crankcase  charge 
scavenged  outboard  and  personnel 
watercraft  engines  is  discussed,  along 
with  the  technological  difficulties 
associated  with  the  application  of 
catalytic  converten  to  such  engines.  In 
addition,  EPA  considered  the 
application  of  catalytic  converters  to 
four-stroke  outboard  and  personnel 
watercraft  engines  as  well  as  stemdrive 
and  inboard  engines.  The  technological 
difficulties  of  applying  catalytic 
converters  to  marine  engines,  while  not 
insurmountable,  would  be  costly.  When 
considering  the  level  of  the  standard  on 


a  marginal  cost  effectiveness  basis,  the 
application  of  catalytic  convertere  to 
four-stroke  marine  engines  was  found  to 
be  relatively  expensive  for  the  emission 
benefit  derived  from  the  technology. 

1.  Spark-ignition  Outboard  and  Personal 
Watercraft  Engines 

Several  technologies  were  considered 
for  reduction  of  HC  emissions  bom 
current  two-stroke  outboard  and 
personal  watercraft  engines:  conversion 
to  four-stroke,  direct-injection  two- 
stroke,  recalibration  of  current  two- 
strokes,  and  the  use  of  catalytic 
converters.  In  determining  the  benefits 
from  these  technologies,  EPA  compared 
emissions  rates  (on  a  brake  sp>ecific 
work  basis)  from  current  two-stroke 
outboard  and  personal  watercraft 
engines  without  these  emission  control 
technologies  to  estimates  and  test  data 
from  engines  with  these  emission 
control  technologies.  Most  of  this  data 
was  received  bom  the  marine  engine 
manufacturers.  EPA  has  also  made 
independent  estimates  as  well  and  both 
are  summarized  in  Table  2. 


Table  2.— EPA  and  Marine  Engine  Manufacturer  Range  of  Estimates  of  Potential  Hydrocarbon  Emission 
Reduction,  per  Engine,  for  Current  Two-Stroke  Outboards  and  Personal  Watercraft 


Tectmoiogy 


Conversion  to  Four-Stroke  

Two-stroke  direct  injection 

RecaNbration  of  current  two-strokes 

Catalytic  converters  on  cunent  two-strokes 

Electronic  Fuel  Injection  on  current  two-strokes  (crankcase  injection)  .. 
Bectronk:  Fuel  Injectkxi  w/  Catalytk:  converter  on  current  two-strokes 


HC  percent 

reduction 

estimate 

ranges,  per 

engine 
mass  spe- 
cific emis- 
sk>n  rate 
(%) 


75-95 
75-90 
&-20 
65-75 
15-25 
65-75 


EPA's  estimate  for  per  engine  mass 
emission  rate  reductions  of  carbon 
monoxide  (CO)  for  personal  watercraft 
and  outboards  ranges  between  8  and  45 
percent  for  most  technologies, 
depending  on  the  engine  size.  The 
direct  injection  two-stroke  technology  is 
the  one  exception.  Due  to  the  lean-bum 
nature  of  direct  injection,  EPA  expects 
this  technology  to  result  in  a  per  engine 
reduction  in  the  brake  specific  emission 
rate  of  CO  to  be  between  40  and  80 
percent,  depending  on  the  particular 
engine  size. 

One  inherent  characteristic  of  current 
air-fuel  crankcase  scavenged  two-stroke 
engines  is  the  low  emission  rate  for 
oxides  of  nitrogen  (NOx).  The  primary 
source  of  NOx  in  spark-ignition  engines 
is  the  oxidation  of  atmospheric  nitrogen. 


The  chemical  reactions  for  production 
of  NOx  have  large  activation  energies, 
therefore  NOx  formation  is  strongly 
dependent  on  temperature.  In  addition, 
since  NOx  is  formed  by  the  oxidation  of 
nitrogen  (N2),  NOx  formation  is  also 
dependent  on  the  availability  of  oxygen, 
(excess  oxygen  results  from  lean  air-fuel 
ratios  (A/F)).  The  condition  at  which  the 
A/F  ratio  is  chemically  balanced  for  full 
combustion  is  called  stoichiometry.  At  a 
rich  A/F,  when  there  is  not  enough 
oxygen  present  to  fully  bum  the  fuel, 
NOx  formation  will  be  low  relative  to 
the  same  engine  running  under  lean  A/ 
F,  when  there  is  more  oxygen  than 
necessary  to  fully  bum  the  fuel.  The 
current  state  of  the  marine  outboard  and 
personal  watercraft  industry  has 
developed  around  the  two-stroke  crank- 


case charge  scavenged  gasoline  spark- 
ignition  power  source.  These  engines 
are  run  at  A/Fs  on  the  rich  side  of 
stoichiometry.  resulting  in  relatively 
low  combustion  temperature, 
incomplete  combustion,  and,  therefore. 
low  NOx  production. 

However,  the  richness  of  the  charge 
does  not  explain  why  current  two-stroke 
engines  have  lower  mass  emission  rates 
of  NOx  than  comparably  powered  four- 
strokes  running  at  the  same  A/F.  The 
explanation  lies  in  the  exhaust 
remaining  in  the  combustion  chamber  of 
two-stroke  engines  from  the  previous 
power  stroke.  This  exhaust,  which  was 
not  completely  scavenged  by  the  air-fuel 
intake  mixture,  acts  as  internal  exhaust 
gas  recirculation  (EGR).  EGR  is  a  well 
documented  technique  used  to  lower 
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NOx  produdioo  in  fbar-4lrak*  gpsntinc 
spark- ignitioB  »ngiiw  EGR  acts  ••  • 
diluant  to  tbe  frwb  cfan*  in  the 
cylindar.  mducina  paak  bunied  gw 
tempentuTM.  and  UMraby  ladHcias 
NOx  formation. 

Currently  uiuvguiatad  two-«troke 
crankcase  charge  scavanged  outboard 
and  paraonal  watarcraft  anginw  have 
NOx  amiaaion  ratea  which  range  from 
0.5  g/kW-hr  up  to  4.0  g/kW-hr.  EPA 
estimates  that  the  two  primary 
technologies  which  will  be  used  to  meet 
the  proposed  HC  standard,  conversion 
to  four-stroke  engines  and  two-stroke 
direct  infection,  will  both  result  in  an 
increase  in  the  level  of  NOx  produced 
by  outboard  and  personal  watercrail 
engines.  In  order  to  meet  the  proposed 
level  of  HC  emissions.  EPA  estimates 
that  manufacturers  will  need  to 
recalibrate  their  engines  to  run  at  leaner 
air-fuel  ratios,  resulting  in  higher 
combustion  temperatures,  more 
complete  combustion,  and  some 
increase  in  NOx  formation.  In  addition. 
4-stroke  technology  has  little  "internal 
EGR"  which  could  reduce  NOx 
emission  rates.  On  a  per  engine  basis, 
depending  on  the  engine  size  and 
technology  used  to  meet  the  proposed 
HC  standard,  the  mass  speciRc  emission 
rate  of  NOx  will  increase  to  values  in 
the  range  between  4  and  12  g/kW-hr. 
However,  EPA  estimates  the  overall 


aveiaga  NOx  for  all  ontboaidMad 

personal  watarcraft  — «g'»»f  to  ha  6  g/ 

kW-hr  after  HC  standaitk  ■«  IM 

of  this  incieaaa  in  NOx  amjaainnw  cm  ba 

cotmter-balanrad  by  oaa  of  aoctamal  EGR 

technolo^. 

Tba  prunary  perfonnance  efiact  from 
tha  coavanion  from  2-8troke  crankcase 
charge  scavenged  engines  to  4-stroke 
engines  is  the  dacieaaa  in  power  to 
weight  ratio.  Based  on  informatioo 
available  on  currently  marketed  2-  and 
4-stroke  outboard  engines,  EPA 
estimates  the  weight  of  the  power  unit 
for  both  outboards  and  personal 
w&tercraft  will  increase  between  23  and 
35  percent  for  a  given  rated  power. 
Power  to  weight  impacts  reeuMing  from 
the  use  of  2-stroke  direct  iniaction 
technology  should  ba  mininwil.  EPA 
estimates  the  additional  weight  increase 
from  the  added  components  necessary 
for  2-stroke  direct  injection  technology 
will  result  in  power  unit  weight 
increases  between  5  and  10  peicant  for 
a  given  rated  power. 

As  discussed  previously,  EPA 
considers  the  use  of  catalytic  convwtors 
in  certain  applications  (with  limited 
conversion  efficiency)  on  2-stroke 
crankcase  charge  scavenged  engines  as  a 
potentially  feasible  and  cost  effective 
control  method  for  outboards  and 
personal  watercraft.  The  increase  in 
packaging  size  will  add  some  additional 


weight  to  the  en^ne;  bowerar.  EPA 
does  not  bebeve  this  weight  inoaaw 
will  be  as  great  as  ia  involved  wkb  tha 
conversion  to  four-stroke  anginw  EPA 
does  not  believe  there  will  be  any 
significant  performance  changes  to 
engines  with  the  appUcation  of  catalytic 
converters  other  thmi  the  decrease  in 
power  to  weight  ratio.  However,  EPA 
requests  comment  on  any  safsty  or 
performance  effects  %vith  the  potential 
use  of  catalytic  convertois  on  marine 
engines. 

2.  Spark-IgnitkiB  Stenidrive  and  Inboard 

Engines 

EPA  has  examined  a  range  of 
technologies  for  the  control  of  exhaust 
emissions  frttm  stemdrive  and  inboard 
spark-ignited  engines.  These 
technologies  include  the  following: 
recalibration  of  current  carbureted  and 
electronic  fiiel  injection  (EFI)  «>pginf>s 
for  maximum  emissicm  reduction 
benefit,  conversion  of  cuneut 
carbureted  n>»r»np  engines  to  electronic 
port  fuel  injection,  and  the  applic«uon 
of  oxidizing  (or  three-way)  catalytic 
convertors  to  current  4-stroke  spaik- 
ignition  marine  engines.  Table  3  shows 
the  range  of  hydrocarbon  reductions 
estimated  by  EPA  and  industry  on  a  per 
engine  basis  for  the  three  technologies 
investigated  by  EPA. 


Table  3.— EPA  and  Marine  Engine  Manufacturer  Range  of  Estimates  of  Potential  Hydrocarbon  Emission 
Reduction,  per  Engine,  for  Current  Sternorive  and  inboard  Engines 


Tachnotogy 


Recalit)ration  of  Current  Engines  ... 

Elecfeonic  Fuel  Infection  

AppKcaHon  of  Catalytic  Convertora 


HC 


<C  percent 
reduction 


wnges,  per 


ispa- 
dlc  emis- 
sion rate 


&-20 

8-20 

66-75 


EPA  has  determined  that  recalibration 
of  current  engines  is  the  most  coat 
effective  approach. 

/.  Effect  of  Available  Technologies  on 
Emissions  and  Perforatapce  From 
Compressian-Ignition  Enpnes 

EPA  proposes  that  the  existing 
nonroad  compression-ignitioB 
regulations  (40  CFR  89)  to  cover 
compression-ignition  "tyrin*  engines, 
with  appropriate  modifications  to  test 
procedures  and  implemantatioo  dates. 
Both  tha  floqtansion  to  marine  englaas 
and  the  two  areas  of  modification  will 
affect  to  sone  extant  the  technologies 


which  are  available  to  control 
emissions.  Interested  readers  should 
review  the  existing  nonroad 
compression- ignition  regulations  Qune 
17, 1994;  59  FR  31306)  for  mora  detailed 
information  about  the  technologies 
needed.  The  discussion  below  considers 
the  changes  to  technologies  used  due  to 
the  differences  between  this  prc^Kisal 
and  the  existing  nonroad  regulations. 

1 .  Types  of  Compression-Ignition 
Marine  Engines 

EPA  is  proposing  to  regulate  the  two 
different  types  of  compression-ignition 
marine  engine  appUcatioiia:  aiodtiary 


power  units  and  propulsion  engines. 
Auxiliary  power  units  are  generally  the 
same  engines  as  those  used  as  nonroad 
generator  sets  for  land-based 
applications.  Many  marine  propulsion 
engines  also  have  similar  land-baaed 
engine  counterparts,  though  marine 
engines  often  have  cooling  ^rstems 
which  take  advantage  of  the  abundant 
water  supply.  Since  NOx  is  hi^ily 
temperature  dependant,  the  inicre»sed 
cooling  availability  should  make 
achieving  lower  NOx  standards  simpler 
than  it  would  be  for  other  ettginea. 


2.  Leadtime  and  Cost 

EPA's  existing  nonroad  compression- 
ignition  engine  rule  phases  in  fix>m  1996 
through  2000  by  different  power 
categories.  Today's  rule  is  proposed  to 
be  effective  for  all  except  the  largest 
marine  engines  on  January  1, 1999.  The 
standards  are  proposed  to  be  effective 
for  the  largest  marine  engines  (at  or 
above  560  kW)  on  January  1,  2000. 
which  is  the  same  as  the  effective  date 
for  similar  size  new  nonroad  land-based 
engines.  The  technologies  that  EPA 
expects  to  be  used  to  meet  the  proposed 
compression-ignition  marine  engine 
standards  are  available  technologies  that 
can  be  applied  within  the  proposed 
timeline  and  at  low  cost,  lliese 
technologies  have  been  used  for  on- 
highway  engines  for  several  years  and 
are  now  being  applied  to  nonroad 
engines  in  response  to  the  California  Air 
Resources  Board's  heavy  duty  off -road 
equipment  and  EPA's  rules.  Further, 
cooling  is  already  more  effective  on 
marine  engines  than  on  other  nonroad 
engines,  since  a  ready  supply  of  water 
is  available.  More  cooling  is  needed 
since  the  engines  are  in  a  confined 
place.  Therefore,  compliance  for  these 
engines  should  be  simpler  than  for  other 
compression- ignition  nonroad  engines. 
However,  in  tropic  regions,  this  cooling 
water  may  be  as  warm  as  90-95°  F. 

The  Agency  is  proposing  that  all 
compression-ignition  marine  engines 
comply  with  the  proposed  standards  in 
1999  except  those  over  560  kW,  which 
would  be  required  to  comply  in  2000. 
This  would  allow  marine  engine 
manufacturers  to  continue  their 
development  plans  for  nonroad  engines 
generally,  while  requiring  them  to  apply 
it  to  marine  engines  as  soon  as  possible. 
EPA  believes  that  the  larger  engines 
should  be  able  to  comply  with  the 
standards  on  the  same  timeline  as  other 
nonroad  engines  because  5  years 
leadtime  is  quite  generous  given  that  no 
new  technology  is  required  to  meet  the 
standaids  proposed. 

EPA  believes,  however,  that  allowing 
this  much  leadtime  is  not  excessive 
because  many  of  the  manufacturers  of 
these  engines  are  the  same 
manufacturers  who  must  also  comply 
with  the  1998  on-highway  engine 
standard  and  the  other  nonroad  engine 
standards.  While  the  various  engines  are 
similar  and  the  technologies  needed  are 
available,  engineering  effort  is  needed  to 
accommodate  the  differences  between 
engines. 

As  discussed  at  length  in  the  existing 
nonroad  compression-ignition  engine 
rule,  the  technologies  determined  by 
EPA  to  be  feasible  to  meet  the  proposed 
standards  will  be  available  for 


reasonably  low  cost,  at  approximately 
$110  per  engine,  and  will  have  high 
cost-effectiveness,  at  approximately  $86 
per  ton  of  NOx  reduction.  EPA  expects 
that  these  cost  and  cost  effectiveness 
numbers  will  also  be  the  same  for 
compression-ignition  marine  engines. 
EPA  requests  comments  on  the 
proposed  standards,  leadtime  and  costs 
for  compression-ignition  marine 
engines. 

3.  Test  Procedure 

The  test  procedure  used  for  diesel 
compression-ignition  marine  engines  is 
different  from  that  used  for  most  other 
compression-ignition  engines  (this  is 
discussed  in  more  detail  in  a  later 
section:  "Representativeness  of  the  Test 
Procedures.")  This  difference  results 
from  the  different  duty  cycles  involved 
in  marine  as  opposed  to  other 
applications.  The  test  cycle  for  marine 
compression-ignition  engines  and  the 
test  cycle  for  land-based  compression- 
ignition  engines  weight  the  test  points 
differently,  but  both  weight  the  high 
power  levels  significantly.  While  the 
ISO  E5  5-Mode  test  cycle  for 
compression-ignition  marine  engines 
used  as  propulsion  engines  has  a  lower 
load  factor  than  the  ISO  Cl  8-Mode  test 
cycle  adopted  for  other  large  nonroad 
compression-ignition  engines,  both 
cycles  characterize  a  number  of  steady- 
state  modes  between  idle  and  wide  open 
throttle  operation.  The  emission  control 
technologies  predicted  to  meet  the  large 
nonroad  compression-ignition  engine 
rule  (59  FR  31306.  June  17,  1994)  are 
capable  of  proportional  emission  control 
over  the  entire  range  of  operation 
covered  by  both  ISO  E5  and  ISO  Cl. 
Therefore,  proposing  the  same  level  of 
emission  standards  tested  over  the  ISO 
E5  test  cycle  as  were  promulgated  for 
use  with  the  ISO  Cl  test  cycle  will 
result  in  use  of  the  same  technologies 
(some  caUbration  differences  may  be 
needed).  However,  EPA  is  interested  in 
comments  on  whether  the  leadtime 
should  be  extended  to  allow  more 
testing  to  ensure  engines  meet  the  new 
standards. 

K.  Representativeness  of  the  Test 
Procedures 

1.  ISO  E4  Cycle  for  GasoUne  Spark- 
ignition  Marine  Engines 

The  emission  standards  in  this 
proposal  for  gasoline  spark-ignition 
marine  engines  are  based  on  the  5-mode 
steady  state  test  procedure  developed  by 
the  International  Coimcil  of  Marine 
Industry  Associations  (ICOMIA)  and 
referred  to  by  ISO  as  the  E4  cycle.  EPA's 
primary  concerns  in  the  choice  of  a  test 
procedure  are  that  the  test  procedure 


must  accurately  predict  actual  in-use 
emissions  of  the  engine  being  tested  and 
that  the  emission  control  tet^ologies 
applied  to  the  test  engine  to  meet  &e 
proposed  standard  result  in  comparable 
emission  reduction  when  applied  to 
production  engines  in  actual  use. 

EPA  believes  that  a  standard  based  on 
the  ICOMIA  test  procedure  is 
appropriate  to  ensure  that  marine 
engines  will  meet  the  emission 
reduction  goals  of  this  regulation  while 
operating  in-use.  Although  preliminary 
data  show  that  emissions  fi^m  marine 
engines  are  highly  sensitive  to 
transience.  EPA  has  not  yet  gathered 
enough  data  to  determine  whether  or 
not  a  transient  test  cycle  better 
represents  actual  in-use  engine 
operation  than  a  steady  state  cycle.  For 
these  reasons,  the  duty  cycle  from  the 
ICOMIA  test  procedure  is  being 
proposed  for  this  rulemaking. 

Tne  International  Bodensee  Shipping 
Commission  has  also  developed  an  8- 
mode  steady  state  cycle  (BSO  cycle) 
fit>m  the  same  data  that  was  used  to 
develop  the  ICOMIA  cycle.  This  cycle 
contains  the  five  modes  frt>m  the 
ICOMIA  plus  an  additional  three  modes. 
Consequently,  different  weighting 
factors  are  used  to  calculate  composite 
emissions.  Neither  EPA  nor  industry 
testing  has  shown  that  significant 
additional  control  would  be  gained  by 
using  the  three  additional  operating 
points  in  the  BSO  cycle.  There^pre.  the 
additional  test  length  of  the  BSO  cycle 
would  not  be  justified.  In  addition, 
emissions  from  engines  tested  on  the 
BSO  steady  state  cycle  could  easily  be 
converted  to  represent  ICOMIA  cycle 
results.  Therefore,  EPA  proposes  the 
option  of  using  the  BSO  cycle  and 
calculating  the  results  based  on  the 
modes  and  weightings  of  the  ICOMIA 
cycle. 

2.  ISO  E5  Cycle  for  Marine  Propulsion 
Compression-ignition  Engines 

The  ISO  E5  test  procedure  was 
developed  from  operational  data 
collected  by  Volvo  on  recreational  boats 
and  data  collected  by  the  Norwegian 
government  on  several  classes  of 
commercial  fishing  vessels.  For  the 
purpose  of  developing  the  cycle,  data 
frt)m  vessels  with  engines  rated  over  375 
kW  (500  hp)  were  not  used. 

EPA  is  proposing  a  marine  cycle  for 
compression-ignition  marine  engines 
different  from  that  proposed  for  gasoline 
spark-ignition  marine  engines  due  to  the 
significantly  higher  power  factor  typical 
of  compression-ignition  marine  engine 
operation.  This  higher  power  factor  is 
attributed  to  the  typical  use  of  large 
displacement  hull  vessels  with 
compression-ignition  marine  engines. 
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while  gasoliiM  spaik-igpitiaa  marine 
•ngines  are  typically  used  in  SBMikr 
planing  bull  craft. 

BPA  raquests  comnMnt  on  the 
posrible  use  of  the  ISO  E2  constant 
speed  cycle  for  oompfesrion-ignition 
marine  engines,  as  well  as  the  ISO  E3 
propeller  law  cycle  for  compression- 
ignition  marine  engines.  The  principle 
difference  between  the  ISO  C3  and  E5 
cycle  is  the  exclusion  of  an  idle  mode 
firom  the  ISO  E3  cycle  which  is  included 
in  the  ISO  E5  cycle.  EPA  requests 
comments  on  the  distinction  between 
the  E3  and  E5  cycles  and  the  merits  of 
including  or  not  including  an  idle  mode 
for  compression-igDition  marine 
propulsion  engines. 

3.  ISO  Cl  Cycle  for  Marine  Non- 
Propulsion  Compression-Ignition 
Engines 

EPA  proposes  to  adopt  the  ISO  Cl  8- 
mode  test  cycle  for  all  non-propulsion 
marine  engines  covered  under  this 
rulemaking  to  maintain  consistency 
with  similar  requirements  for  other 
nonroad  compression-ignition  engines. 
The  Cl  cycle  is  identical  to  the  8-mode 
cycle  used  in  40  CFR  89  for  nonroad 
compression-ignitian  engines  greater 
than  37  kW.  EPA  solicits  comment  on 
the  appropriateness  of  the  ISO  Cl  cycle 
for  non-propulsion  compression- 
ignition  marine  engines. 

However,  the  ISO  D2  cycle  may  be 
more  appropriate  for  generator  sets 
because  ISO  D2  is  intended  to  represent 
the  generator  set  duty  cycle.  EPA 
solicits  comment  on  the  ISO  D2  cycle  as 
an  alternative  cycle  for  compression- 
ignition  generator  sets  used  on  marine 
vessels.  In  addition.  EPA  solicits 
comment  on  the  appropriateness  of  the 
6-mode  ISO  02  cycle  for  compression- 
ignition  non-propulsion  marine  engines 
less  than  or  equal  to  20  kVV.  EPA  is 
aware  that  this  cycle  is  being  utilized  by 
the  California  Air  Resources  Board  in 
their  small  utility.  lawn  and  garden 
regulation  for  compression-ignition 
engines.  EPA  solicits  comment  on  the 
rationale  for  using  the  6-mode  ISO  G2 
cycle  and  the  20  kW  break-point  as 
opposed  to  the  8-niode  ISO  Cl  cycle  for 
all  compression-ignition  non-propulsion 
marine  engines. 

L.  Safety fNoise/Energyhgue* 

Pursuant  to  section  213(aM3)  of  the 
1990  Clean  Air  Act.  if  EPA  decides  to 
promulgate  standards  for  new  nonroad 
engines.  EPA  must  consider  the  noise, 
energy,  and  saisty  fsctoffs  associated 
with  such  regulations.  Each  of  these 
fKtors  is  considered  below. 


1.  Noise 

.EPA  does  not  believe  that  die 
regulations  proposed  in  this  nde  will 
significantly  affect  the  noise  levels 
associated  with  marine  engines  or 
marine  vessds.  The  type  of  engine 
changes  which  EPA  bislieves  will  be 
used  to  meet  the  proposed  exhaust 
emission  standards  %iriU  not  increase 
engine  noise.  Noise  levels  from  new 
technology  engines  as  a  result  of  this 
rule  are  expected  to  remain  the  same  or 
be  reduced  compared  to  current 
technology  engines.  EPA  requests 
comments  on  this  issue. 

2.  Energy 

The  regulations  proposed  in  this 
-  rulemaking  should  resuh  in  significant 
fuel  savings.  Current  technology  two- 
stroke  engines,  which  are  widely  used 
in  marine  vessels,  do  not  use  fuel 
efficiently.  An  unbumed  fuel/oil/air 
mixture  is  used  to  push  the  exhaust  gas 
out  of  the  cylinder  (this  is  called 
"scavenging").  As  a  result,  a  substantial 
portion  of  the  unburned  fiiel  and  oil  is 
pushed  out  of  the  cylinder  with  the 
exhaust  gases.  This  combustion 
technology  can  result  in  wasting  more 
than  25-35  percent  of  the  fuel 
consumed.  These  losses  will  be  greatly 
alleviated  by  the  proposed  regulations 
because  emissions  of  such  magnitude 
would  fell  to  meet  the  standards.  The 
regulations  are  hkely  to  encourage  the 
widespread  use  of  4-stroke  technology, 
2-stroke  direct  injection  technology,  or 
other  "clean"  technologies  to  alleviate 
the  problem.  These  technologies  use  a 
more  complete  combustion  process  and 
do  not  use  air/fiiel  scavenging  of 
exhaust.  As  a  result,  more  fuel  will  be 
burned  in  the  engine  instead  of  being 
exhausted  unburned,  and  work  done  per 
unit  of  fuel  will  be  increased. 

For  example,  based  on  manufacturer 
data  from  1991.  EPA  estimates  that 
changing  outboard  engines  from  current 
technology  2-stroke  to  4-stroke 
technology  will  result  in  an  average 
decrease  in  fuel  consumption  of 
approximately  31.5  percent.  EPA 
expects  similar  results  from  engines  that 
use  direct  injection  technolof^. 

3.  Safety 

The  federal  agency  that  regulates 
safety  issues  for  marine  vessels  is  the 
U.S.  Coast  Guard.  The  regulations 
promulgated  by  the  Coast  Guard  fall 
into  three  general  categories:  (1) 
Ensuring  the  safety  of  passengers 
(regulations  for  personal  floUtion 
devices,  and  so  forth):  (2)  reducing  the 
risk  of  fire  hazards  (regulations  for 
electrical  systems,  fuels  systems,  and 
ventilaticm  systems):  and.  (3)  for  larger 


vessels,  ensuring  vessel  integrity 
(strength  and  adequacy  of  d^gn, 
coDstruction.  choice  of  materials  for 
machinery,  boilers,  pressure  vessels, 
and  safety  valves  and  piping). ^^ 

EPA  has  sent  the  proposra  regulations 
to  the  Coast  Guard  for  review,  and  their 
comments  are  in  the  docket.  R  is  EPA's 
view  that  the  proposed  regulations  do 
not  violate  or  conflict  with  Coast  Guard 
safety  mandates.  The  regulations 
proposed  in  this  rulem^ung  could  be 
affected  by  two  sets  of  Coast  Guard 
regulations:  (1)  Compartment 
ventilation  requirements  and  (2)  fuel 
tank  ventilation  requirements. 

Coast  Guard  reguMions  require  that 
boats  with  ccunpartments  not  open  to 
the  air  and  containing  a  permanently 
installed  gasoline  engine  with  a 
cranking  motor  be  equipped  with 
power-assisted  ventilation.  This 
ventilation  system  is  necessary  because 
gasohne  fumes  may  accumulate  in  these 
compiartments  throu^  evaporation, 
posing  a  fire  hazard  when  the  engine  is 
started.  The  Coast  Guard  also  mandates 
that  compartments  that  contain:  (1)  An 
enclosed  engine,  (2)  openings  between  it 
and  a  compartment  that  requires 
ventilation,  (3)  permanently  installed 
fuel  tanks,  (4)  a  fuel  tank  with  a  vent 
that  opens  into  the  compartment,  or  (5) 
a  nonmetallic  fiiel  tank  be  equipped 
with  natural  ventilation  to  the  exterior 
of  the  boat.  The  regulations  proposed  in 
this  rulemaking  do  not  require  any 
sjrstems  that  would  violate  any  of  these 
requirements.  If  EPA  determines  that 
evaporative  emissions  regulations  are 
necessary,  EPA  will  work  with  the  Coast 
Guard  to  ensure  that  safety  is  ncrt 
compromised. 

Second,  Coast  Guard  regulations 
mandate  fuel  tank  vents  on  all  fuel 
tanks.  Since  fuel  gauges  are  not  well- 
calibrated  on  boats,  in  part  because  fiiel 
tanks  come  in  so  many  sizes  and  shapes, 
and  since  boat  operators  want  to  be  siue 
they  have  a  full  tank  when  they  leave 
the  dock,  refueling  often  continues  until 
some  fuel  spills  out  of  the  tank.  The 
vent  is  to  ensure  that  the  spillage  does 
not  fall  in  the  boat,  creating  a  fire 
hazard.  However,  fuel  vents  also  permit 
the  release  of  evaporative  emissions. 
Coast  Guard  representatives  expressed 
'concern  about  closed  fuel  systems  that 
could  be  mandated  to  reduce  these 
evaporative  emissions.  Closed  fuel 
systems  are  not  currently  permitted 
under  Coast  Guard  regulations  and 
could  cause  a  potential  safety  hazard. 
Again,  the  regulations  proposed  in  this 
rulemaking  do  not  require  any  systems 
that  would  violate  any  of  these 


requjnmsnts,  sinee  EPA  bes  decided 
not  to-rspdeteseepondve  emissioBs  at 
this  tkse^  However.  EPA  intends  to 
contimie  working  with  the  Coast  Guard 
and  beet  OBsnufecterar  groups  to 
encourage^dostoe  of  th^  vent  at  moat 
times  aadespedsHy  when  fueling  is 
completed. 

At  the  same  time,  the  proposed 
regulations  ^ve  rise  to  a  safety  issue 
that  has  not  yet  been  considered  by  the 
Coast  Gutfd.  In  discussions  with  EPA. 
representatives  of  the  Coast  Guard 
expressed  concern  about  the  use  kA  huA 
injection  systems  on  marine  engines.^ 
In  these  systems,  the  fuel  must  be  undm 
pressure  in  the  fuel  line.  This  is  s 
potential  safety  bazsid  that  could  be 
dangerous,  especially  when  the  craft  is 
br  from  ^lore.  Although  the  regulations 
proposed  in  this  preamble  do  not 
specifically  call  for  fuel  injectiiHi 
systnns,  it  is  the  case  that  marine 
engine  monufecturers  already  include 
these  ^rstems  on  some  sogines  uid  may 
use  them  more  in  reqxmse  to  these 
regulations.  For  this  reason,  it  is 
important  for  EPA  and  the  Coast  Guard 
to  consider  the  safety  issues  relevant  to 
foel  injection  systems.  EPA  requests 
comment  from  both  the  general  public 
and  the  Coast  Guard  on  the  issue  of  the 
safety  of  fuel  injection  systems  on 
marine  engines.  Comments  from  the 
Coast  Guard  are  iiuiluded  in  the  docket 
for  this  r\ilemadung  and  are  described 
above. 

M.  Banking  afEmiasioa  Credits  for 
Gasohne  Spaik-lgpiOon  Marine  Ei^^es 

1.  Banking  Unused  Credits  During  the 
Phese*in  Period  for  Ftttuie  Use 

EPA  is  proposing  to  allow 
manufacturers  to  carry  positive  credit 
balances  over  to  fiitiue  model  years  to 
help  achieve  comphance  with  standards 
applicable  in  those  future  years.  This  is 
known  as  an  emission  credit  banking 
program.  The  rationale  for  allowing 
banking  is  that  the  value  to  society  of 
achieving  greater  emission  reductions 
early  is  greater  than  the  detriment 
caused  by  smaller  reductions  in  the 
future,  just  as  we  value  money  more 
today  than  tomonow  (and  hence  pay 
intevnt  on  loans).  However,  dnce  there 
is  also  an  interest  in  mwintaiwing 
reductions  into  the  future,  EPA  in 
general  has  not  allowed  unrestricted 
banking  and  does  not  propose  to  do  so 
today.  As  the  program  proposed  today 
phases  in  the  required  reductions  and 
allows  im  lead  time,  special  issues  need 
to  be  considered. 
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2.  Eariy  Banking 
Phase-in  Period) 

EPA  is  not  proposing  to  allow  eariy 
banking  of  emission  credits,  that  is, 
banking  of  credits  prior  to  the 
implementation  date  of  model  year 
1998.  Hie  main  reason  for  this  is  that 
allowing  early  banking  would  require 
early  cotification  of  every  engine  fiamily 
of  a  given  manufecturer  since  net 
emissions  credits  are  determined  based 
on  the  entire  product  lias.  EPA  believes 
that  allowing  early  lumlfing  for  new 
product  offerings  with  fower  Mnisifionff 
will  not  encourage  manufacturers  to 
bring  such  engines  into  the  market 
sooner  or  ease  the  transition  to  control 
technology  since  all  families  would 
have  to  be  certified  early.  The  standards 
structure  already  provides  incentives  to 
bring  new  product  offerings  into  the 
market  sooner  because  there  is  greater 
credit  generation  potential  in  the  early 
phase-in  years.  EPA  requests  comment 
on  allowing  early  hanking. 

3.  Credit  Life 

Other  mobile  source  credit  banking 
programs  allow  banked  credits  to  be 
used  in  the  three  years  following 
generation.  This  is  rafarrad  to  as  a  three 
year  potential  credit  life.  EPA  is 
proposing  a  three  year  potmtial  credit 
life  for  this  rule  in  ordmr  to  be  consistent 
with  the  other  mobile  source  piograms 
on  this  aspect.  However.  EPA  is 
requesting  comment  on  shortening  this 
credit  life  to  a  two  year  or  one  year 
credit  life.  Given  that  the  standards 
structure  is  based  on  a  declining  average 
emission  level,  it  may  be  reasonable  to 
limit  the  potent  credit  life  to  two 
years  because  credits  genoeted  in 
previous  years  would  hsve  been 
calculated  frtun  a  higher  average 
standard  leveL  EPA  is  not  proposing  in 
this  rulemaking  to  limit  die  potential 
credit  life  to  two  years  or  one  year 
because  of  the  posnbiUty  that  shorter 
creditiife  may  discourage  eedy 
emission  reduction.  Mcoeover,  even  if 
the  past  year's  credits  were  generated 
from  a  higher  average  standard  level, 
they  would  stiU  represent  emission 
'  reductitms  beyond  the  average  standard 
level  requirement  This  reducticm  is 
good  for  the  environment.  EPA  requests 
comments  on  the  potential  benefits 
associated  with  a  credit  life  of  three 
years,  of  less  than  three  3reais.  or  of 
greater  thm  three  yeare. 

As  described,  society  values  eariier 
emission  reductions  more  than  later 
ones.  Therefore,  the  yeer  after  emission 
reductions  ate  earned,  society  values 
them  less  than  it  did  in  the  year  they 
were  earned,  and  the  longer  the  period 
between  credits  ssnied  and  used,  the 


^eater  the  benefits  to  sedety.  Sinil^. 
from  the  manufactums'  point  of  view, 
there  is  an  incentive  to  use  credits 
sooner  rather  than  later.  WA  is 
proposing  exptraticm  of  credits  since  if 
it  is  not  profitable  fat  the  menufacturers 
to  use  credits  within  the  proposed  3 
vear  life,  then  the  necessity  of  the 
banked  credits  intended  to  eese  the 
transition  to  tighter  regulations  is 
questionable.  Further,  by  limiting  oedit 
life.  EPA  can  better  msure  that  no 
manufecturer  will  stodEjufe  credits  eaiiy 
in  the  program  when  they  may  be  easier 
to  obtain  and  then  turn  them  loose  in  a 
later  year  when  they  could  significantly 
impact  implementaticm  of  dechning 
standards.  Therefcm,  EPA  is  not 
proposing  to  extend  the  potential  credit 
life  beyond  3  yeers. 

4.  Determination  of  Amount  of  Credit: 
Year  of  Use  v.  Year  of  Generation 

Under  the  regulations  pn^KMed  today, 
the  amount  of  banked  credits  would  be 
determined  as  of  the  year  they  are 
generated.  EPA  has  considered  and  is 
requesting  comment  on  whether  the 
amount  of  banked  credits  should 
instead  be  determined  in  the  year  of  use. 
Under  this  option,  if  a  manufacturer 
generated  banked  credits  in  the  first 
year  of  the  phase-in,  but  waited  to  use 
those  credits  until  the  third  yeer  of  the 
phase-in,  the  manufecturer  could  only 
claim  the  credits  that  the  engine  would 
have  generated  in  the  third  year  of  the 
phase-in. 

For  example,  if  the  average  emission 
standard  for  a  100  kW  engine  was  100 
g/kw-hr  in  1998  and  the  engine 
achieved  a  contrt^ed  emission  level  of 
20  g^kw-hr,  then  the  engine  brake 
specific  emission  credit  amount  would 
be  80.  However,  the  same  engine  wiMild 
generate  less  credit  in  the  year  2001 
because  dw  average  cmissian  staodaid 
would  be  less,  at  approximately  67  g/ 
kw-hr.  In  the  year  2001 ,  the  engine 
would  only  generate  a  brake  spedbc 
credit  amount  of  47.  Therefore,  under 
this  alternative,  if  the  manufecturer  had 
banked  credits  calculated  using  80  brake 
specific  credits  after  model  year  1 998 
and  had  wanted  to  use  them  in  the 
model  year  2001,  thai  only  47  of  the  80 
brake  ^ledfic  credits  would  be  avail^le 
for  use.  This  is  called  determination  of 
the  amount  of  credits  by  year  of  credit 
use.  EPA  is  not  proposing  this.  EPA  is 
proposing  to  determine  the  amount  of 
credits  by  year  of  credit  generation. 
The  amount  of  bankeocredits  is 
reduced  under  this  option  where  the 
amount  of  credits  is  determined  by  year 
of  credit  use.  EPA  is  not  proposing  this 
option  because  the  Agency  believes  that 
it  reduces  the  incentive  to  achieve 
emission  reductions  beyond  die 
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requiTMl  level  In  the  early  yeen  of  the 
program. 

Inis  {Hogram  may  be  appropriate  for 
today's  proposal  but  is  unlikely  to  be 
appropriate  for  other  regulations.  In 
today's  proposal  the  standard  is  phased 
in  ^dually,  vet  it  is  very  unlikely  that 
engine  manuiactiirers  would  choose  to 
lower  the  emissions  of  any  particular 
engine  gradually.  The  technologies 
which  will  be  uiaed  to  meet  the 
standards  proposed  today  achieve  very 
significant  reductions;  the  reductions 
will  be  achieved  in  large  "chunks." 
However,  manufacturers  phase  in  new 
technologies  by  using  the  technology  on 
a  portion  of  their  fleet,  not  by  adding 
more  and  more  control  to  the  flee\^as  a 
whole.  Thus,  in  the  third  year, 
manufacturers  are  still  earning  credits 
and  selling  the  engine  that  earned 
credits  in  the  first  year.  Under  today's 
proposal  the  same  engine  earns  more 
credits  in  the  first  year  than  in  the  third. 
Since  we  would  like  engines  cleaned  up 
as  early  as  possible,  EPA  is  proposing 
this  as  the  standard  structure. 

5.  Banking  Restriction  for  Outboard/ 
Personal  Watercrafi  NOx  Emissions 

EPA  proposes  no  banking  of  NOx 
emission  credits  for  the  model  years 
1998  through  2005  for  the  outboard/ 
personal  watercraft  averaging  set.  The 
reason  for  this  concerns  the  level  of  the' 
NOx  standard  in  relation  to  the  HC 
emission  standards  in  the  phase-in  years 
for  this  averaging  set.  So  as  not  to  limit 
the  HC  credit  generation  capabilities  of 
the  engine  families  during  phase-in, 
EPA  thinks  it  necessary  to  set  the  NOx 
standard  during  phase-in  at  the  level 
most  appropriate  for  the  fully  phased-in 
HCreductions  for  model  year  2006.  This 
means  that  the  NOx  standard  is  a  fairly 
loose,  flexible  standard  for  the  phase-in 
years.  Because  it  is  fairly  loose  and 
flexible,  an  additional  banking 
provision  would  be  excessively  flexible 
and  is  unjustified. 

EPA  tvill  not  consider  allowing  NOx 
credit  banking  during  the  model  years 
1998  through  2006  at  the  6.0  g/kW-hr 
standard.  EPA  would  only  consider 
NOx  credit  banking  if  the  NOx  standard 
was  incrementally  increased  in 
confunction  with  the  phased-in  HC 
emission  standards  for  model  years 
1998  through  2006.  EPA  requests 
comment  on  this  option  or  other  options 
which  would  make  NOx  credit  banking 
acceptable  during  phase-in. 

N.  Tracking  Engine  Sales  to  Point  of 
First  Retail  Sale 

For  purposes  of  calculating  emission 
credits,  accurate  sales  levels  must  be 
used.  EPA  intends  manufacturers  to 
include  all  engines  which  are 


introduced  into  commerce  in  the  U.S. 
for  sale  in  the  U.S.  in  the  sales  estimate. 
EPA  does  not  include  exports  in  this 
regulation.  Therefore,  it  is  important 
that  manufacturers  report  sales  levels  to 
EPA  which  account  for  those  engines 
actually  introduced  into  commerce  in 
the  U.S.,  excluding  any  engines  which 
are  exported  either  by  the  engine  or 
vessel  manufacturer. 

EPA  is  proposing  to  define  "eligible 
sales"  for  the  purposes  of  averaging, 
trading,  and  banking  provisions  as 
"marine  engines  sold  for  purposes  of 
being  used  in  the  United  States  and 
include  any  engine  introduced  into 
conunerce  in  the  U.S.  to  be  sold  for  use 
in  the  U.S."  Therefore,  EPA  is  requiring 
manufactiuers  to  track  the  sales  of 
epgines  to  the  point  of  first  retail  sale  to 
determine  which  engines  will  remain  in 
the  U.S.  and  which  engines  will  be 
exported.  EPA  is  proposing  to  define 
"point  of  first  retail  sale"  to  mean  "the 
point  at  which  the  engine  is  first  sold 
directly  to  an  end  user."  Generally,  this 
point  is  with  the  boat  or  engine  dealer. 
If  the  engine  is  sold  first  to  a  boat  or 
vessel  manufacturer,  the  boat  or  vessel 
manufocturer  may  serve  as  point  of  first 
retail  sale  if  that  manufacturer  can 
determine  «vith  certainty  whether  the 
boat  is  to  be  exported  or  sold  to  a  U.S. 
purchaser. 

The  main  issue  regarding  tracking 
engine  sales  is  the  issue  of  determining 
which  engines  are  exported  and  which 
engines  are  sold  for  use  in  the  U.S. 
EPA's  intent  is  to  require  manufacturers 
to  track  sales  of  engines  only  up  to  the 
point  in  the  distribution  chain  where 
this  determination  can  be  made.  EPA  is 
willing  to  assume  that  if  the  engine  is 
sold  to  a  retail  boat  dealer  in  the  U.S. 
that  the  engine  is  not  exported.  Further. 
EPA  is  willing  to  assume  that  if  the 
engine  is  exported  to  a  foreign  dealer, 
then  the  engine  does  not  re-enter  the 
U.S. 

EPA  requests  comment  on  these 
definitions  and  alternative  methods  of 
tracking  engines  to  satisfactorily 
determine  whether  an  engine  is 
exported  so  that  accurate  U.S.  sales  are 
known.  Comments  are  also  requested  on 
the  nature  of  the  distribution  diain  for 
the  various  types  of  marine  engines. 

O.  Nonconformance  Penalties  for 
Marine  Engines 

Section  213(d)  of  the  Act  requires 
marine  engine  emissions  standards  to  be 
subject  to  sections  206.  207,  208.  and 
209  of  the  Act,  with  such  modifications 
as  EPA  deems  appropriate.  Pursuant  to 
section  206(g)(1)  of  the  CAA,  the  on- 
highway  heavy-duty  engine  emission 
compliance  program  provides  that,  in 
certain  cases,  engine  manufacturers 


whose  engines  cannot  meet  emission 
standards  may  continue  to  receive  a 
certificate  of  conformity  and  continue  to 
sell  their  engines  provided  they  pay  a 
nonconformance  penalty  (NCP).  EPA 
believes  that  it  has  the  authority, 
pursuant  to  section  213  of  the  CAA,  to 
permit  such  a  program  for  marine 
engines.  However.  EPA  believes  that  the 
use  of  NCPs  may  not  be  warranted  given 
the  form  of  the  standards  proposed  in 
today's  action  and  EPA  is  not  proposing 
NCPs  for  the  engines  included  in  this 
proposal.  NCPs  are  designed  to  provide 
relief  for  engine  manufacturers  who 
cannot  develop  the  emission  control 
technology  needed  to  meet  technology 
forcing  standards.  The  Agency  believes 
the  proposed  averaging,  banking,  and 
trading  program  should  provide 
manufacturers  sufficient  flexibility  to 
meet  the  proposed  standards  and  should 
alleviate  any  concerns  that 
manufacturers  may  have  regarding  their 
inability  to  bring  some  engines  into 
compUance  with  the  proposed 
standards.  EPA  requests  comment  on 
whether  or  not  NCPs  would  be 
appropriate  in  the  context  of  this 
proposed  rulemaking. 

P.  New  Vessels  Must  Incorporate  New 
En^nes 

EPA  is  aware  that  some  new  vessels 
are  currently  manufactured  without  new 
engines  incorporated  (e.g.,  air  boats). 
EPA  is  concerned  that  such  practices 
may  compromise  the  intent  and 
integrity  of  the  proposed  regulations. 
EPA  is  proposing  to  prohibit  the  sale  of 
new  vessels  with  old  engines.  This 
prohibition  is  contained  in  §  91.8  in  the 
proposed  regulations. 

EPA  does  not  intend  this  proposed 
restriction  on  new  vessels  to  apply  to 
vessels  normally  sold  without  any 
engine,  such  as  rowboats  and  canoes. 
EPA  requests  comment  on  the  adequacy 
of  the  proposed  §  91.8  to  meet  this 
intent.  Also,  EPA  requests  comment  on 
the  necessity  of  this  restriction. 

Q.  Emerging  Market  Segments 

EPA  is  aware  of  several  emerging 
market  segments  of  marine  vessels.  Both 
jet  boats  and  air  boats  are  new  types  of 
vessels  gaining  in  popularity.  EPA  is 
proposing  to  include  jet  boats  in  the 
outboard/personal  watercraft  category 
and  aiiboats  in  the  stemdrive/inboard 
category.  However,  EPA  requests 
comments  on  jet  boats,  air  boats,  or  any 
type  of  vessel  not  mentioned  in  this 
NPRM.  Commenters  should  address 
how  any  such  vessel  should  be  handled 
in  the  regulations. 
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Refer  to  Chapters  1  and  2  of  the 
Regulatory  Impact  Analysis  for  furAer 
diacttssian  of  all  indhriaua)  cost 
components  and  ealcolatioii 
methodology. 

A.  GnoUne  Spatk-Iffution  Engine  Coat 
Analysis 

1.  Aggregate  Annual  Cost 

EPA  estimates  the  cost  of  this  rale  to 
be  ^pnudmetely  $14  milUon  in  1998 
increasing  to  approximately  S300 
million  in  the  year  of  2006.  The  cost 
analysis  estimates  the  annual  cost  and 
the  price  increase  to  consumers 
assiuning  that  all  manufactiuers 
participate  in  averaging  and  trading  of 
emission  credits. 

EPA  calculated  manufacturers'  costs 
on  an  aggregate  annual  basis.  These 
costs  consider  the  aggregate  cost  to  all 
engine  manufacturers  to  design,  certify, 
and  produce  all  current  engines  to  meet 
the  standards  prc^Kised  in  this  nils.  This 
average  annual  cost  estimate  includes 
costs  for  hardware.,  research  aad 
development,  test  Cacilities,  certification 
and  enforcement  of  engine  families. 

2.  Consumer  Cost  Summary 

In  assessing  the  cost  to  the  consumer,  . 
three  areas  are  analyzed:  change  to  the 
cost  of  the  engine,  cost  of  fuel,  and  cost 
of  maintenance. 

As  a  conservative  assumption.  EPA 
assumes  that  increased  costs  to  the 
manufacturers  will  be  fully  passed  on  to 
the  consumer  through  an  increase  in  the 
retail  price  of  the  engine.  The  increase 
in  the  retail  price  of  the  engine  to  die 
consumer  is  estimated  using  a 
percentage  increase  over  the  average 
amortiz^  and  discounted  per  engine 
manufacturers'  cost  The  estimated  price 
increase  to  consxuner  per  engine  on 
average  due  to  the  proposed  rule  in 
2006  is  approximately  $700  per  engine. 
Because  of  the  phase-in  structure  of  die 
proposal,  costs  are  less  during  phase-in. 
For  instance,  EPA  estimates  the  price 
increase  in  year  one  to  be  approximately 
$32  per  engine  on  average.  Over  time, 
EPA  estimates  the  cost  increase  will 
stabilize  at  approximately  $565  once 
research  and  developmant  and  other 
capital  costs  have  been  recovered. 

B.  Catnpression-lgjiition  Engine  Cost 
Analysis 

Because  EPA  is  proposing  the  same 
emission  standards  and  comparable 
certification  and  enforcement  measures 
for  dompression-ignition  marine  engines 
as  the  Agency  promulgated  for  large 
lonroad  ctanpression-ignition  engines, 
the  cost  estimates  for  the  final  rule  for 
nonroad  compression-ignition  ei^ines 


greetar  than  37  kw  have  been  used  to 
estimate  the  ooet  of  the  proposed 
compressi(»-ignitian  aaerine  engine 
emission  standard. 

The  pei^engiBe  cost  esttmate  is  $220 
per  engine  for  the  noozoed  compresaian- 
ignitian  engine  legulatfon  for  engines 
greater  then  37  kw.  EPA  estimates  sales 
of  marine  compraaiioii  ignitian  mgines 
to  be  approxiniatdy  16,000  units  in 
1999,  Uie  proposed  first  year  of 
imi^emaitation  of  tibe  compressian- 
ignitlon  marine  engine  emissioa 
standards.  This  inmates  a  total 
a^regate  cost  in  1999  of  aboat  $2 
million. 

EPA  requests  comment  from  the 
compression-iguitioD  marine  engine 
manufacturers  regarding  their  cost 
estimates  specific  to  marine 
applications  of  compression-ignition 
engines.  Ctunments  are  requested  on  the 
fixed  costs  of  production  such  as 
development  and  producticm  line  costs, 
testing  and  test  facility  coets,  and 
administrative  costs.  Variable  costs 
should  also  be  submitted,  including  cost 
for  additional  hardware,  fuel 
consumption  impacts,  maintenance 
impacts,  and  waixaaty  related  costs. 

Vn.  Environmental  Benefit  Assessment 

National  Ambient  Air  Quality 
Standards  (NAAQS)  have  been  set  for 
criteria  pollutants  which  adversely 
affect  human  health,  vegstation, 
materials,  and  visibility.  The  primary 
criteria  pollutants  affected  by  this  rule 
include,  ozodb  and  hydrocarixtns  (HC) 
for  gasoline  spark-ignition  engines  and 
oxides  of  nitrogen  (NOxJ  for 
compression-ignitieo  «»ngin«»iT  in 
addition,  this  rule  will  have  some 
impact  on  the  other  criteria  pollutants, 
particles  ginnll<»r  than  10  micnxis 
(PMio).  and  carbon  monoxide  (CO).  EPA 
has  determined  the  standards  set  in  this 
rule  will  reduce  HC  emissions  from 
spark-ignition  engines  and  reduce  NOx 
from  compression-igniti<m  engines  and 
help  areas  OHue  into  OHapliance  with 
the  ozone  NAAQS.  The  following 
provides  a  Mmmaiy  ef  the  reduction 
expected  and  the  health  eOacts  of  HC 
and  NOx  emissions.  The  imderlying 
analysis  is  described  in  gieeter  detail  in 
Chapter  3  of  the  draft  Regulatory  Impact 
Analysis. 

A.  Gasoline  Spark-Ignition  Engine  HC 
Reduction 

The  proposed  gasoline  spark-ignition 
marine  engine  HC  emission  standards 
should  deoreeae  HC  «»'ni*»ions  from 
marine  engines  by  approximately  75% 
from  profected  besetine  emission  levels 
by  the  year  202S.  HC  emission  levels  are 
estimated  to  be  stabilized  at  this 
percentage  redHTtion  through  complete 


fleet  turnover  by  the  year  2051.  Resutls 
are  summaiiaed  in  Table  4. 

Table  4.-+1C  Emssion  Summary: 

GASOUNE    SPAFW-lGNmON    MARINE 

Engines 


Yew 

Jectad  ag- 
gregate 

---»,, ill      I 

GOPWQBBQ 

HC  level 
(tons) 

%HC 

tian 

tram 

fciees- 

1998 

520.000 
410.000 
310,000 
210,000 
220.000 

1 

2006  . 

32 

2010  . 

S2 

2025  . 
2051  . 

..:...«»•„... 

»•••»•-• 

74 
74 

B.  Diesel  Compression-Ignition  Engine 
NOx  Reduction 

Emission  reductions  due  to  this 
regulation  for  diesel  compression- 
ignition  marine  engines  are  expected  to 
be  equivalent  on  a  per-engine  basis  to 
the  reductions  achieved  from  land- 
based  compression-ignition  engines. 
Land-based  con^uession-ignition 
engines  were  estimated  to  achieve  a 
reduction  in  NOx  of  approximately  37% 
per  year  on  a  per-engine  basis  (see  59  FR 
31306). 

Reductions  in  the  inventory  will 
occur  through  the  introduction  of  new, 
controlled  engines  into  the  in-use  fleet. 
The  annual  percmtage  reduction  in  the 
NOx  inventory  of  marine  diesel  engines 
is  dependent  upon  the  useful  Uves  of 
these  oigines,  the  rate  of  attrition  of  old 
engines  from  the  in-use  fleet,  and  the 
rate  pf  new  sales  added  to  the  in-use 
fleet  each  year.  EPA  does  not  have 
sufTicient  information  at  this  time  to 
estimate  future  inventory  levels  and 
requests  comment  on  the  hours  engines 
are  used  per  year,  the  loads  placed  on 
engines,  the  average  and  full  useful  lives 
of  these  engines  iiiicluding  rebuilds,  the 
survival  probabiUty  function,  engine 
populations,  aggregate  sales  estimates 
according  to  engine  size  (i.e..  kiloWatt), 
estimates  of  future  sales  growth,  and 
any  related  information. 

C.  Health  and  Welfare  Effects  of 
Troposphehc  Ozone 

EPA's  primary  reason  far  controlling 
HC  and  NOx  emissions  from  marine 
engines  is  the  role  of  these  pollutants  in 
forming  ozena  (Oj).  Of  the  major  air 
pollutants  for  which  national  ambient 
air  quality  standards  (NAAQS)  have 
been  designated  under  the  Qean  Air 
Act.  the  most  widespread  problem 
continues  to  be  ozone,  which  is  the 
most  prevalent  photochemical  oxidant 
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and  an  important  component  of  smog. 
Ozone  is  a  product  of  the  atmospheric 
chemical  reactions  involving 
hydrocarbons,  nitrogen  oxides  and  other 
compoimds.  These  reactions  occur  as 
atmospheric  oxygen  and  sunUght 
interact  with  hydrocarbons  and  nitrogen 
oxides  from  both  mobile  and  stationary 
sources. 

A  critical  part  of  this  problem  is  the 
formation  of  ozone  both  in  and 
downwind  of  large  urban  areas.  Under 
certain  weather  conditions,  the 
combination  of  HC  and  NOx  can  result 
in  urban  and  rural  areas  exceeding  the 
national  ambient  ozone  standard  by  a 
factor  of  three.  The  ozone  NAAQS 
represents  the  maximum  level 
considered  protective  of  public  health 
by  the  EPA. 

Ozone  is  a  powerful  oxidant  causing 
lung  damage  and  reduced  respiratory 
function  after  relatively  short  periods  of 
exposure  (approximately  one  hour).  The 
oxidizing  effect  of  ozone  can  irritate  the 
nose,  mouth,  and  throat  causing 
coughing,  choking,  and  eye  irritation.  In 
addition,  ozone  can  also  impair  lung 
function  and  subsequently  reduce  the 
respiratory  system's  resistance  to 
disease,  including  bronchial  infections 
such  as  pneumonia. 

Elevated  ozone  levels  can  also  cause 
aggravation  of  pre-existing  respiratory 
conditions  such  as  asthma.  Ozone  can 
cause  a  reduction  in  performance  during 
exercise  even  in  healthy  persons.  In 
addition,  ozone  can  also  cause 
alterations  in  pulmonary  and 
extrapulmonary  (nervous  system,  blood, 
liver,  endocrine)  function. 

The  ctirrent  NAAQS  for  ozone  of  0.12 
ppm  is  based  primarily  on  the  level  at 
which  human  health  effects  begin  to . 
occur.  However,  ozone  has  also  been 
shown  to  damage  forests  and  crops, 
watershed  areas,  and  marine  life.*'  The 
NAAQS  for  ozone  is  frequently  violated 
across  large  areas  in  the  U.S.,  and  even 
after  20  years  of  efforts  aimed  at 
reducing  ozone-forming  pollutants,  the 
ozone  standard  has  proven  to  be 
exceptionally  difficult  to  achieve.  High 
levels  of  ozone  have  been  recorded  even 
in  relatively  remote  areas,  since  ozone 
and  its  preciusors  can  travel  hundreds 
of  miles  and  persist  for  several  days  in 
the  lower  atmosphere. 

Ozone  damage  to  plants,  including 
both  natural  forest  ecosystems  and 
crops,  occurs  at  ozone  levels  between 
0.06  and  0.12  ppm.^"  Repeated  exposure 
to  ozone  levels  as  low  as  0.04  ppm  can 


cause  reductions  in  the  yields  of  some 
crops  above  10%.**  While  some  strains 
of  colli  and  wheat  are  relatively 
resistant  to  ozone,  many  crops 
experience  a  loss  in  yield  of  30%  at 
ozone  concentrations  below  the 
NAAQS.20  The  value  of  crops  lost  to 
ozone  damage,  while  difficult  to 
estimate  precisely,  is  on  the  order  of  $2 
biUion  per  year  in  the  U.S.**  The  effect 
of  ozone  on  complex  ecosystems  such  as 
forests  is  even  more  difficult  to  quantify. 
However,  growth  in  many  species  of 
pine  appears  to  be  particularly  sensitive 
to  ozone.  Specifically,  m  the  San 
Bemadino  Mountains  of  southern 
California,  the  high  ozone 
concentrations  are  believed  to  be  the 
predominant  cause  of  the  decline  of  th» 
endangered  ponderosa  pine.'' 

Finiuly,  by  trapping  energy  radiated 
from  the  earth,  tropospheric  ozone  may 
contribute  to  heating  of  the  earth's 
surface,  thereby  contributing  to  global 
warming  (that  is,  the  greenhouse 
effiect)." 

D.  Roles  of  VOC  and  NOx  in  Ozone 
Formation 

Both  volatile  organic  compounds 
(VOC)  (used  interchangeably  with 
hydrocarbons  for  the  purposes  of  this 
rule)  and  NOx  contribute  to  the 
formation  of  tropospheric  ozone  through 
a  complex  series  of  reactions.  EPA's 
understanding  of  the  importance  of 
these  pollutants  in  this  process  has  been 
evolving  along  with  improved  emission 
inventories  and  modeling  techniques. 
The  role  of  NOx  has  been  controversial 
because,  depending  on  local  conditions. 
NOx  reductions  can  either  promote  or 
retard  ozone  formation  near  the 
emission  source(s),  while  downwind 
ozone  concentrations  will  eventually 
decline  in  response  to  NOx  reductions. 

In  general,  the  ratio  between  the 
ambient  concentrations  of  VOC  and 
NOx  in  a  localized  area  is  an  indicator 
of  the  likely  effectiveness  of  VOC  and/ 
or  NOx  reductions  as  ozone  control 
measures.  If  the  level  of  VOC  is  high 
relative  to  the  level  of  NOx  (that  is,  a 
ratio  of  20  to  1),  ozone  formation  is 
limited  by  the  amount  of  NOx  present, 
making  reduction  of  NOx  emissions  an 
effiective  strategy  for  reducing  ozone 
levels.  Alternatively,  if  the  level  of  VOC 
is  low  relative  to  the  level  of  NOx  (that 
is,  in  a  ratio  of  8  to  1),  efforts  to  control 
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VOC  would  be  expected  to  be  a  more 
effective  means  of  reducing  ozone 
concentration. 

For  many  years,  it  was  believed  that 
ozone  formation  was  VOC-limited  in 
most  nonattainment  areas. 
Consequently,  although  both  NOx  and 
VOC  emissions  are  regulated  for  certain 
source  types,  the  primary  focus  of  past 
ozone  abatement  strategies  has  been 
VOC.  However,  many  areas  have  yet  to 
attain  the  ozone  standard.  In  recent 
years,  state-of-the-art  air  quality  models 
and  improved  knowledge  of 
atmospheric  chemistry  have  indicated 
that  control  of  NOx  in  addition  to  VOC 
is  necessary  for  effective  reduction  of 
ozone  in  many  parts  of  the  United 
States. 

Based  upon  recent  scientific  research. 
National  Academy  of  Science  has 
determined  that  in  many  parts  of  the 
country  NOx  control  is  generally  a  very 
beneficial  strategy  for  ozone  reduction. 
However,  under  some  circumstances, 
NOx  reductions  without  accompanying 
VOC  control  may  actually  increase 
ozone  in  a  few  urban  cores  such  as 
downtown  Los  Angeles  and  New  York 
Qty.'*  In  the  recent  report,  researchers 
emphasize  that  both  VOC  and  NOx 
controls  are  needed  in  most  areas  of  the 
U.S." 

E.  Smoke 

Smoke  from  compression-ignition 
engines  has  long  been  considered  a 
significant  nuisance  that  can  cause 
considerable  economic,  visibility,  and 
aesthetic  damage.  The  large  carbon 
particles  remain  suspended  for  long 
periods  and  refract  light,  thus  causing 
the  negative  environmental  effect  of 
reduced  visibility.  Furthermore,  these 
particles  are  often  wet  and  cause  costly 
damage  through  soiling  of  urban 
buildings,  homes,  cars  and  other 
property.  Such  particles  also  soil  htunan 
skin  and  clothes  and  are  associated  with 
increased  odor.  While  there  is  no 
concrete  connection  between  visible 
smoke  and  direct  health  effects,  there 
are  indications  that  visible  smoke  may 
have  an  adverse  effect  on  health.  In  any 
case,  there  are  substantial  costs  to 
-society  in  terms  of  living  with  a  dirtier 
environment  or  alternatively,  paying  to 
clean  it  up.  Further,  the  public  is 
particularly  aware  of  this  highly  visible 
pollutant  that  comes  into  contact  with 
them  and  their  property.  Public  support 
for  effective  environmental  programs  is 
hampered  by  the  negative  impression 
brought  about  by  the  substantial 
nuisance  of  a  visible  pollutant  that  is 
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left  imcontrolled,  even  given  that  the 
health  effects  of  such  pollutant  are 
imcertain.  It  undermines  EPA  emission 
control  programs  to  allow  a  highly 
visible  pollutant  that  can  have 
substantial  cost  to  society  remain 
uncontrolled  while  tightly  controlling 
sources  that  emit  no  visible  pollutants. 
The  compression-ignition  smoke 
standards  proposed  today  should  reduce 
smoke  significantly. 

Vm.  Cost-Effectiveness 

In  evaluating  various  pollution 
control  options.  EPA  considers  the  cost- 
effectiveness  of  the  control.  Also,  §  213 
of  the  Act  requires  that  EPA  consider 
cost  when  developing  emission 
standards.  The  cost-effectiveness  of  a 
pollution  control  measure  is  typically 
expressed  as  the  cost  per  ton  of 
pollutant  emissions  reduced.  Other 
things  being  equal,  the  Agency  prefers 
to  target  emission  reductions  that  cost 
less  per  ton  of  emissions  reduced. 

A.  Gasoline  Spark-ignition  Engines 

The  proposed  HC  standard  for  spark- 
ignition  marine  engines  is  estimated  to 
have  a  cost-effectiveness  of  $718  per  ton 
of  HC  removed  frtim  the  exhaust  of  the 
affected  engines.  This  is  based  on  the 
ratio  of  the  present  value  of  the  stream 
of  projected  costs  to  the  present  value  of 
the  stream  of  projected  benefits. 

B.  Diesel  Compression-ignition  Engines 

The  proposed  NOx  standard  for 
compression-ignition  marine  engines  is 
estimated  to  have  the  same  cost- 
effectiveness  as  the  final  nonroad 
compression-ignition  engine  regulation 
for  engines  above  37  kw,  which  is  $188 
per  ton  of  NOx  removed  from  the 
exhaust  of  the  affected  engines.  This  is 
based  on  the  ratio  of  the  present  value 
of  the  stream  of  projected  costs  to  the 
present  value  of  the  stream  of  projected 
benefits. 

IX.  Public  Participation 

A.  Comments  and  the  Public  Docket 

EPA  welcomes  comments  on  all 
as]>ects  of  this  proposed  rulemaking. 
While  EPA  is  not  pubhshing  the 
proposed  regtilatory  language,  EPA 
welcomes  comments  on  it.  EPA  has  sent 
copies  of  the  language  to  those  business, 
environmental,  and  governmental 
entities  expressing  interest  in  this, 
proposal  and  invites  others  to  request  a 
copy  immediately.  See  the  "Obtaining 
Copies  of  the  Regulatory  Language"  at 
the  beginning  of  SUPPLEMENTARY 
INFORMATION.  Commenters  are  especially 
encouraged  to  give  suggestions  for 
changing  any  aspects  of  the  proposal 
that  d»ey  find  objectionable.  All 
comments,  with  the  exception  of 


proprietary  infbnnation,  should  be 
directed  to  the  EPA  Air  Docket  Section, 
Docket  No.  A-92-28  (see  ADDRESSES). 

Commenters  who  wish  to  submit 
proprietary  information  for 
consideration  should  clearly  separate 
such  information  from  other  comments 
by  (1)  labeling  proprietary  information 
"Confidential  Business  Information" 
and  (2)  sending  proprietary  information 
directly  to  the  contact  person  listed  (see 
FOR  FURTHER  INFORMATION  CONTACT)  and 
not  to  the  public  docket.  This  will  help 
insure  that  proprietary  information  is 
not  inadvertently  placed  in  the  docket. 
If  a  commenter  wants  EPA  to  use  a 
submission  labeled  as  confidential 
information  as  part  of  the  basis  for  the 
final  rule,  then  a  nonconfidential 
version  of  the  document,  which 
summarizes  the  key  data  or  information, 
should  be  sent  to  the  docket. 

Information  covered  by  a  claim  of 
confidentiality  will  be  disclosed  by  EPA 
only  to  the  extent  allowed  and  by  the 
procediues  set  forth  in  40  CFR  Part  2. 
If  no  claim  of  confidentiality 
accompanies  the  submission  when  it  is 
received  by  EPA.  it  will  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

B.  Public  Hearing 

Any  person  desiring  to  present 
testimony  regarding  this  proposal  at  the 
public  hearing  (see  DATES)  must  notify 
the  contact  person  listed  above  of  such 
intent  at  least  ten  days  prior  to  the 
opening  day  of  the  hearing.  The  contact 
person  should  also  be  given  an  estimate 
of  the  time  required  for  the  presentation 
of  the  testimony  and  notification  of  any 
need  for  audio/visual  equipment. 
Testimony  will  be  scheduled  on  a  first 
come,  first  serve  basis.  A  sign-up  sheet 
also  will  be  available  at  the  registration 
table  the  morning  of  the  hearing  for 
scheduling  testimony. 

EPA  suggests  that  approximately  50 
copies  of  the  statement  or  material  to  be 
presented  be  brought  to  the  hearing  for 
distribution  to  the  audience.  In 
addition,  EPA  would  find  it  helpful  to 
receive  an  advance  copy  of  any 
statement  or  material  to  be  presented  at 
the  hearing  at  least  one  week  before  the 
scheduled  hearing  date.  This  is  to  give 
EPA  staff  adequate  time  to  review  such 
material  before  the  hearing.  Advance 
copies  should  be  submitted  to  the 
contact  person  listed. 

The  official  records  of  the  hearing  will 
be  kept  open  for  30  days  following  the 
hearing  to  allow  submission  of  rebuttal 
and  supplementary  testimony.  All  such 
submittals  should  be  directed  to  the  Air 
Docket,  Docket  No.  A-92-28  (see 
ADDRESSES). 


Ms.  Mary  Smith,  Acting  Director  of 
the  Office  of  Mobile  Sources,  is  hereby 
designated  Presiding  Officer  of  the 
hearing.  The  hearing  will  be  conducted 
informally,  and  technical  rules  of 
evidence  will  not  apply.  A  written 
transcript  of  the  hearing  will  be  placed 
in  the  above  docket  for  review.  Anyone 
desiring  to  purchase  a  copy  of  the 
transcript  should  make  individual 
arrangements  with  the  court  reporter 
recording  the  proceeding. 

X.  Administrative  Requirements 

A.  Executive  Order  12886 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obUgations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  it  may  adversely  affect 
in  a  material  way  that  sector  of  tbe 
economy  involved  with  the  production 
of  marine  engines.  As  such,  this  action 
was  submitted  to  OMB  for  review. 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

B.  Reporting  and  Recordkeeping 
Requirements 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  EPA  has 
prepared  eight  Information  Collection 
Request  (ICR)  dociunents  for  this 
proposal.  Copies  of  the  ICR  documents 
may  be  obtained  from  Sandy  Farmer. 
Information  Policy  Branch;  EPA;  401  M 
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St..  SW.  (m*ii  code  2136);  Wariiington. 
DC  20460  or  by  calling  (202)  260-2740 

The  eight  ICR  documents  that  have 
been  prepared  are: 


EPA  ICR 

document 

No. 


1722.01  .... 

282.07 

1723.01  ..- 

1724.01  ._. 

12.0B 

96.07 

1725.01  .... 

172»i)1  .„ 


Type  of  intormation 


CwtMcatiorVABT. 
cfnssion  ueieci  nnuiiuiMi. 

ol    Nonconforming 


Selecthw  Enforcement  Auditing. 
Engine  Exclusion  Determination. 
Precertiication  and  Testing  Ex- 


Manulacturers'    AssenMy    Line 

Teeing. 
liMWlaoluren' m^ae  Testing. 


Each  ICR  docuineot  estimates  the 
public  reporting,  reconlkaeping.  and 
testing  burden  for  collecting  the 
specified  infocmatiao.  including  time 
for  reviewing  instructions,  searching 
existing  data  •ouroes,  gathering  and 
maintaining  the  data  needed,  and 
completing  the  collection  of 
informatioa.  EPA  has  estimated  that  the 
public  burden  for  the  ooUectioo  of 
informatioa  for  all  ICRs  under  this 
proposed  rule  would  average 
approximately  6.050  hours  annually  for 
a  typical  engine  manulKturer.  The 
hotus  spent  by  a  manufacturer  on 
information  collection  activities  in  any 
given  year  would  be  highly  dependent 
upon  manufacturer  specific  variables, 
such  as  the  nun^ier  of  engine  families, 
production  changes,  emissions  defects, 
etc. 

Send  oonunents  regarding  the  burden 
aitfaute  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden  to 
Chief.  Informaftion  Policy  Branch;  EPA: 
401  M  SL.  SW.  (mail  code  2136); 
Washington.  DC  20460;  and  to  die 
OfBce  of  information  and  Regulatory 
Afiurs,  Office  of  Maaagement  and 
Budget.  Washington.  IX  20503.  marked 
"Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  oommspts  on  the  infonnotiaa 
collection  requirements  contained  in 
this  proposal. 

C.  Impact  on  Small  Entities 

The  Regulatory  FiexibilUy  Act  of  1960 
lequiies  federal  agonriew  to  identify 
potentially  adverse  impacts  of  federal 
regulatioiu  upon  saaall  entities.  In 
instances  wiwce  significant  impacts  am 
possible  on  a  substantial  nunabBt  of 
these  entities,  agencies  am  required  to 


perfom  a  Regulatoiy  FlexibiUty 
Analysis  (RFA).  The  RFA  explores 
options  for  minimizing  those  impacts. 

EPA  has  recently  adopted  a  new 
approach  to  regulatory  flexibility:  >■  for 
purposes  of  EPA's  impleoientatioa  of 
the  Act.  any  impact  is  a  significant 
impact,  and  any  number  of  small 
entities  is  a  sutntantial  number.  Thus. 
EPA  will  consider  regulatory  optiaas  for 
every  ngulatiaa  subject  to  tlie  Act  that 
can  reasonably  be  expected  to  have  an 
impact  on  snail  entities.  Therefore,  in 
light  of  this  new  approach.  EPA  has 
detennined  that,  in  the  absence  of 
provisions  to  take  economic  effects  into 
account,  this  rule  would  likely  have  a 
significant  efiiect  on  a  substantial 
number  of  small  entities.  As  a  result,  in 
addition  to  the  flexibility  inherent  in 
averaging,  trading,  and  banking  of 
emissions.  EPA  has  tailored  this  rule  to 
minimize  the  cost  burdens  imposed  on 
smaller  engine  manufecturers. 

T^  proposed  regulations  contain 
certification  requirements  for  new 
engines,  in-use  testing  requirements  for 
controlled  engines,  mazuifecturer 
assembly  line  and  Selective 
Enfoicemeot  Auditing  provisioas  for  the 
testing  of  production  engines. 

The  certification  program  has  been 
structured  in  this  proposal  such  that  all 
manufacturers  may  take  advantage  of  a 
mora  simplified  certification  process 
than  that  currently  mandated  in  the  oc- 
highway  program.  Testing  requirements 
for  test  engines  are  reduced.  The 
application  and  certification  process  is 
mora  stiaightforward. 

The  in-use  testing  program  is 
structured  such  that  manuiacturers  with 
lower  annjial  productloo  volumes  have 
a  lower  »"'"*"'■■'"  number  of  engines 
which  must  be  tested.  This  places  the 
burden  of  the  in-use  tasting  mostly  on 
manuiacturers  with  high  production 
volimies.  Provisions  are  also  allowed  for 
manufacturers  with  a  limited  number  of 
product  lines.  Also,  manuiacturen  with 
very  low  production  volumes  are 
allowed  maximum  Dexibility  in 
procuri^  engines  to  be  tested. 

The  s£\  program  is  structured  such 
that  the  annual  limit  on  the  number  of 
SEA'S  that  EPA  may  perfonn  is  lower 
for  manufacturers  %vith  lower  projected 
annual  production.  Additionally, 
manufacturers  with  high  projected 
annual  productioi  but  fewer  engine 
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{amilies  will  have  a  lower  annual  limit. 
Furthermore,  manufecturers  vdth  low 
projected  annual  production  may 
perform  fewer  audit  tests  per  day  to 
minimize  the  SEA  burden  on  its  test 
facilities. 

EPA  is  proposing  that  vessel 
manufacturers  must  correctly  use 
engines  that  are  certified  upon 
implementation  of  these  regulations. 
However,  EPA  has  decided  to  make  the 
use  of  non-certified  engines  for  United 
States-maiketed  vessels  a  prohibited  act 
rather  than  requiring  vessel 
manufacturers  to  report  to  EPA  that  they 
are  using  certified  engines  in  their 
vessels  being  fxmsumed  in  the  United 
States.  EPA  decided  to  make  these 
provisions  prohibited  acts  in  order  to 
reduce  any  potential  reporting  or 
recordkeeping  burden  for  engine  and 
vessel  manufacturers.  Manufacturers 
who  attempt  to  sell  vessels  to  the  United 
States  market  which  uses  nonoertified 
engines  will  be  voluntarily  reported  to 
EPA  by  their  competitors.  EPA  has 
proposed  stiff  fines  on  prohibited  acts. 
Competition  should  effectively  police 
theee  prohibited  acts  ms  competitors 
have  a  conpetitive  incentive  to  make 
sure  that  no  vessel  manufacturer  is 
dumping  equipment  with  lower  cost, 
unlawful,  nonoertified,  or  inoonectly 
used  engines  into  the  U.S.  market. 

EPA  considered,  but  rejected,  the 
notion  of  exempting  small 
manufacturers  from  enforcement 
programs  or  from  the  regulation 
entirely.  A  mora  proportionate  sharing 
of  cost  burden  was  deemed  appropriate. 
The  pollutton  emitted  by  each  of  these 
engines  not  only  contributes  to  ambient 
air  quality  problems  but  also  has  beahfa 
impiNts  on  the  user  of  the  engine  who 
is  in  dose  proximity  to  the  eidiaust 
emissions.  See  **VI.  Environmental 
Benefit  Assessment"  for  a  discussion  of 
the  health  impacts  of  the  related  exhaust 
pollutants. 

List  af  Svhiaols  a  40  CFK  Parts  M  and 
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Environmental  protection. 
Administrative  practice  and  procedure. 
Air  polhition  oootrot  Confidential 
bmiiaeas  infonnatioci.  Imports,  Labeling. 
Nonraed  source  poUutioa.  Reporting 
and  recordkeeping  lequirements. 

Dated:  October  28. 19M. 
Carol  M.  Brewnsr, 
Admimistratot. 
IFR  Doc.  94-27401  Filed  ll^a-44;  8.-4S  aaj 
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DEPARTMEMT  OF  THE  INTERIOR 
Bureau  of  Indian  Affaire 

Indian  Gaming 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice  of  Approved  Tribal-State 

Compact. 

summary:  Pursuant  to  25  U.S.C.  §  2710. 
of  the  Indian  Gaming  Regulatory  Act  of 
1988  (Pub.  L.  100-497),  the  Secretary  of 


the  latmkor  ahaU  publish,  in  the  Federal 
Rtffatmr.  notice  of  approved  Tkibal-State 
Compacts  for  the  purpose  of  wifliBing  in 
Class  ni  (casino)  gambling  on  Indian 
reservations.  The  Assistant  Sacrataiy  • 
Indian  Afiiairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  TiifaaKState 
Compact  between  the  Tonkavra  Tribe  of 
Oklahoma  and  the  State  of  Oklahoma, 
which  was  executed  on  June  10. 1994. 


DATES:  This  action  is  elective  upon  date 
of  publication. 

FOR  njRTHER  MFORMATION  CONTACT: 
Larry  Scrivner.  Acting  Director,  Indian 
Gaming  Management  Staff.  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240 
(202) 219-4068. 

Dated:  October  28. 1994. 
Ada  E.  Deer, 

Assistant  Secretary.  Irniian  Affairs. 
mt  Doc.  94-27728:  Piled  11-8-94: 8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indtan  Affair* 
Indian  Qaming 

October  28. 1994. 

AGENCY:  Bureau  of  Indian  Afiiairs, 
Interior.     , 

ACTION:  Notice  of  Amendment  to 
Approved  Tribal-State  Compact. 

SUMMARY:  Puirsuant  to  25  U.S.C.  §  2710. 
of  the  Indian  Gaming  Regulatory  Act  of 


1988  (Pub.  L.  100-497),  the  Secretary  of 
the  Interior  shall  publish,  in  the  Fedend 
Register,  notice  of  approved 
Amendments  to  THoal-State  Compacts 
for  the  purpose  of  engaging  in  Class  III 
(casino)  gambling  on  Indian 
reservations.  The  Assistant  Secretary- 
Indian  Affairs,  Department  of  the 
Interior,  through  her  delegated 
authority,  has  approved  the  Amendment 
to  the  Tribal-State  Compact  Between  the 
Mississippi  Band  of  Choctaw  Indians 
and  the  State  of  Mississippi,  which  was 
executed  on  August  26, 1994. 


DATES:  This  action  is  eCfoctive  upon  date 
of  publication. 

FOR  FURTHER  MFORMATION  CONTACT: 
Larry  Scrivner,  Acting  Director,  Indian 
Gaming  Management  Staff,  Bureau  of 
Indian  Affairs,  Washington.  D.C.  20240 
(202)  219-4068. 

Dated:  October  28, 1994. 
AdaE-Dev. 

Assistant  Secretary,  Indian  Affairs. 

(FR  Doc  94-27729:  Filed  11-8-94;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 
IDoetot  No.  930-0194] 

Intomational  Conferenc*  on 
HarmoniMtlon;  Doa*-R««pona« 
Infonnation  to  Support  Drug 
R«glstratk>n;  Quidellfw;  Availability 

AOCNCT:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
final  guideline  entitled  "E)ofle-Rbsponse 
Information  To  Support  Drug 
Registration."  The  guideline  is 
applicable  to  both  drugs  and  biological 
products.  This  guideline  was  prepared 
by  the  Efficacy  Expert  Working  Group  of 
the  International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Pharmaceuticals  for  Human  Use  (ICH). 
The  guideline  describes  why  dose- 
response  information  is  useful  and  how 
it  should  be  obtained  in  the  course  of 
drug  development.  This  information  can 
help  identify  an  appropriate  starting 
dose  as  well  as  how  to  adjust  dosage  to 
the  needs  of  a  particular  patient.  It  can 
also  identify  the  maximum  dosage 
beyond  which  any  added  benefits  to  the 
patient  would  be  unlikely  or  would 
produce  unacceptable  side  effects.  This 
guideline  is  intended  to  help  ensure  that 
dose  response  information  to  supp>ort 
drug  registration  is  generated  according 
to  sound  scientific  principles. 
EFFECnVE  DATE:  November  9, 1994. 
A00RC8SES:  Submit  written  comments 
on  the  guideline  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Faiidawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857.  Copies  of  the  guideline  are 
available  from  the  CDER  Executive 
Secretariat  Staff  (HFD-6).  Center  for 
Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855. 
FOR  FURTHER  INFORkUTION  CONTACT: 
Regarding  the  guideline:  Robert 
Temple.  Center  for  Drug  Evaluation 
and  Research  (HFD-100),  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301- 
443-4330. 
Regarding  ICH:  Janet  Showalter, 
Office  of  Health  Affairs  (HFY-1), 
Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857, 301-443-1382. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  many  important  initiatives  have 


been  undertaken  by  regulatory 
authorities  and  industry  associations  to 
promote  international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  many  meetings  designed 
to  enhance  harmonization  and  is 
committed  to  seeking  scientifically 
based  harmonized  technical  procedures 
for  pharmaceutical  development.  One  of 
the  goals  of  harmonization  is  to  identify 
and  then  reduce  differences  in  technical 
requirements  for  drug  development 
ICH  was  organized  to  provide  an 
opportimity  for  harmonization 
initiatives  to  be  developed  with  input 
&t>m  both  regulatory  and  industry 
representatives.  FDA  also  seeks  input 
from  consumer  representatives  and 
others.  ICH  is  concerned  with 
harmonization  of  technical 
requirements  for  the  registration  of 
pharmaceutical  products  among  three 
regions:  The  European  Union,  Japan, 
and  the  United  States.  The  six  ICH 

Sonsors  are  the  European  Commission, 
e  European  Federation  of 
Pharmaceutical  Industry  Associations, 
the  Japanese  Ministry  of  Health  and 
Welfare,  the  Japanese  Pharmaceutical 
Manufacturers  Association,  FDA,  and 
the  U.S.  Pharmaceutical  Research  and 
Manufacturers  of  America.  The  ICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  International 
Federation  of  Pharmaceutical 
Manufacturers  Associations  (IFPMA). 

The  ICH  Steering  Committee  includes 
representatives  bom  each  of  the  ICH 
sponsors  and  IFPMA,  as  well  as 
observers  firom  the  World  Health 
Organization,  the  Canadian  Health 
Protection  Branch,  and  the  European 
Free  Trade  Area. 

At  a  meeting  held  on  March  8,  9.  and 
10. 1993.  the  ICH  Steering  Committee 
agreed  that  the  draft  tripartite  guideline 
entitled  "Dose-Response  Information  To 
Support  Drug  Registration"  should  be 
made  available  for  comment.  (The 
document  is  the  product  of  the  Efficacy 
Export  Working  Group  of  ICH.) 
Subsequently,  the  draft  guideline  was 
made  available  for  comment  by  the 
European  Union  and  Japan,  as  well  as 
by  FDA  (see  58  FR  37402,  July  9, 1993), 
in  accordance  with  their  consultation 
procedures.  The  comments  were 
analyzed  and  the  guideline  was  revised 
as  necessary.  At  a  meeting  held  on 
March  10. 1994,  the  ICH  Steering 
Committee  agreed  that  this  final 
guideline  should  be  published. 

With  this  notice,  FT)A  is  publishing  a 
final  guideline  entitled  "Dose-Response 
Information  To  Support  Drug 
Registration."  It  is  applicable  to  both 
drugs  and  biological  products.  This 
guideline  has  been  endorsed  by  all  ICH 


sponsors.  The  gmdeline  describes  the 
value  and  uses  of  dose-response 
information  and  the  kinds  of  studies 
that  can  obtain  such  information,  and 
gives  specific  guidance  to  manufacturers 
on  the  kinds  of  information  they  should 
obtain. 

In  the  past,  guidelines  have  generally 
been  issued  under  §  10.90(b)  (21  CFR 
10.90(b)).  which  provides  for  the  use  of 
guidelines  to  state  procedures  or 
standards  of  general  applicability  that 
are  not  legal  requirements  but  that  are 
acceptable  to  FDA.  The  agency  is  now 
in  the  process  of  revising  §  10.90(b). 
Therefore,  the  guideline  is  not  being 
issued  under  the  authority  of  current 
$  10.90(b),  and  it  does  not  create  or 
confer  any  rights,  privileges,  or  benefits 
for  or  on  any  person,  nor  does  it  operate 
to  bind  FDA  in  any  way. 

As  with  all  of  FDA's  guidelines,  the 
public  is  encouraged  to  submit  written 
comments  with  new  data  or  other  new 
information  pertinent  to  this  guideline. 
The  comments  in  the  docket  will  be 
periodically  reviewed,  and  where 
appropriate,  the  guideline  will  be 
amended.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

Interested  persons  may.  at  any  time, 
submit  written  comments  on  the 
gmdeline  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
any  comments  are  to  be  submitted, 
except  the  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
doctunent.  The  guideline  and  received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

The  text  of  the  final  guideline  follows: 

DoM-Retponse  Information  to  Support  Drug 
Registration 

I.  Introduction 

Purpose  of  Dose-Response  Information 

Knowledge  of  the  relationships  among 
dose,  drug  concentration  in  bloixi,  and 
clinical  response  (effectiveness  and 
undesirable  effects)  is  important  for  the  safe 
and  effective  use  of  drugs  in  individual 
patients.  This  information  can  help  identify 
an  appropriate  starting  dose,  the  best  way  to 
adjust  dosage  to  the  needs  of  a  particular 
patient,  and  a  dose  beyond  which  increases 
would  be  unlikely  to  provide  added  benefit 
or  would  produce  unacceptable  side  effects. 
Dose-concentration,  concentration-  and/or 
dose-response  information  is  used  to  prepare 
dosage  and  administration  instructions  in 
product  labeling.  In  addition,  knowledge  of 
dose-response  may  provide  an  economical 
approach  to  global  drug  development,  by 
enabling  multiple  regulatory  agencies  to 
make  approval  decisions  from  a  common 
database. 


Historically,  drugs  have  often  been  initially 
marketed  at  what  were  later  recognized  as 
excessive  doses  (i.e.,  doses  well  onto  the 
plateau  of  the  dose-respwnse  curve  for  the 
desired  effect),  sometimes  with  adverse 
consequences  (e.g.,  hypokalemia  and  other 
metabolic  disturbances  with  thiazide-type 
diuretics  in  hypertension).  This  situation  has 
been  improved  by  attempts  to  find  the 
smallest  dose  with  a  discernible  useful  effect 
or  a  maximum  dose  beyond  which  no  further 
beneficial  effiect  is  seen,  but  practical  study 
designs  do  not  exist  to  allow  for  precise 
determination  of  these  doses.  Further, 
expanding  knowledge  indicates  that  the 
concepts  of  minimum  effective  dose  and 
maximum  useful  dose  do  not  adequately 
account  for  individual  differences  and  do  not 
allow  a  comp>arison,  at  various  doses,  of  both 
beneficial  and  undesirable  effects.  Any  given 
dose  provides  a  mixture  of  desirable  and 
undesirable  effects,  with  no  single  dose 
necessarily  optimal  for  all  patients. 

Use  of  Dose-Response  Information  in 
Qtoosing  Doses 

What  is  most  helpful  in  choosing  the 
starting  dose  of  a  drug  is  knowing  the  shape 
and  location  of  the  fvopulation  (group) 
average  dose-response  curve  for  both 
desirable  and  undesirable  effects.  Selection 
of  dose  is  best  based  on  that  information, 
together  with  a  judgment  about  the  relative 
importance  of  desirable  and  undesirable 
effects.  For  example,  a  relatively  high  starting 
dose  (on  or  near  the  plateau  of  the 
effectiveness  dose-response  curve)  might  be 
recommended  for  a  drug  with  a  large 
demonstrated  separation  between  its  useful 
and  undesirable  dose  ranges  or  where  a 
rapidly  evolving  disease  process  demands 
rapid  effective  intervention.  A  high  starting 
dose,  however,  might  be  a  poor  choice  for  a 
drug  with  a  small  demonstrated  separation 
between  its  useful  and  undesirable  dose 
ranges.  In  these  cases,  the  recommended 
starting  dose  might  best  be  a  low  dose 
exhibiting  a  clinically  important  effect  in 
even  a  fraction  of  the  patient  population, 
with  the  intent  to  titrate  the  dose  upwards  as 
long  as  the  drug  is  well  tolerated.  Choice  of 
a  starting  dose  might  also  be  affected  by 
potential  intersubject  variability  in 
pharmacodynamic  response  to  a  given  blood 
concentration  level,  or  by  anticipated 
intersubject  pharmacokinetic  differences, 
such  as  could  arise  from  nonlinear  kinetics, 
metabolic  polymorphism,  or  a  high  potentietl 
for  pharmacokinetic  drug-drug  interactions. 
In  these  cases,  a  lower  starting  dose  would 
protect  patients  who  obtain  higher  blood 
concentrations.  It  is  entirely  possible  that 
different  physicians  and  even  different 
regulatory  authorities,  looking  at  the  same 
data,  would  make  different  choices  as  to  the 
appropriate  starting  doses,  dose-titration 
steps,  and  maximum  recommended  dose, 
based  on  different  perceptions  of  risk/benefit 
relationships.  Valid  dose  respmnse  data  allow 
the  use  of  such  judgment. 

In  adjusting  the  dose  in  an  individual 
patient  after  observing  the  response  to  an 
initial  dose,  what  would  be  most  helpful  is 
knowledge  of  the  shape  of  individual  dose- 
response  curves,  which  is  usually  not  the 
same  as  the  population  (group)  average  dose- 


response  curve.  Study  designs  that  allow 
estimation  of  individual  dose-respMsnse 
curves  could  therefore  be  useful  in  guiding 
titration,  although  experience  with  such 
designs  and  their  analysis  is  very  limited. 

In  utilizing  dose-response  information,  it  is 
important  to  identify,  to  the  extent  possible, 
factors  that  lead  to  differences  in 
pharmacokinetics  of  drugs  among 
individuals,  including  demographic  factors 
(e.g.,  age,  gender,  race),  other  diseases  (e.g., 
renal  or  hepatic  failure),  diet,  concurrent 
therapies,  or  individual  characteristics  (e.g.. 
weight,  body  habitus,  other  drugs,  metabolic 
differences). 

Uses  of  Concentration-Response  Data 

Where  a  drug  can  be  safely  and  effectively 
given  only  with  blood  concentration 
monitoring,  the  value  of  concentration- 
response  information  is  obvious.  In  other 
cases,  an  established  concentration-resp>onse 
relationship  is  often  not  needed,  but  may  be 
useful:  (1)  For  ascertaining  the  magnitude  of 
the  clinical  consequences  of  pharmacokinetic 
differences,  such  as  those  due  to  drug-disease 
(e.g.  renal  failure)  or  drug-dnig  interactions; 
or  (2)  for  assessing  the  effects  of  the  altered 
pharmacokinetics  of  new  dosage  forms  (e.g.. 
controlled  release  formulation)  or  new 
dosage  regimens  without  need  for  additional 
clinical  trial  data,  where  such  assessment  is 
permitted  by  regional  regulations. 
Prospective  randomized  concentration- 
response  studies  are  obviously  critical  to 
defining  concentration  monitoring 
theraf)eutic  "windows,"  but  are  also  useful 
when  pharmacokinetic  variability  among 
patients  is  great;  in  that  case,  a  concentration- 
response  relationship  may  in  principle  be 
discerned  in  a  prospective  study  with  a 
smaller  number  of  subjects  than  could  the 
dose-response  relationship  in  a  standard 
dose-response  study.  Note  that  collection  of 
concentration-response  information  does  not 
imply  that  therapeutic  blood  level 
monitoring  will  be  needed  to  administer  the 
drug  properly.  Ck)ncentration-response 
relationships  can  be  translated  into  dose- 
resp>onse  information.  Concentration- 
response  infomiation  can  also  allow  selection 
of  doses  (based  on  the  range  of 
concentrations  they  will  achieve)  most  likely 
to  lead  to  a  satisfactory  response. 
Alternatively,  if  the  relationships  between 
concentration  and  observed  effects  (e.g..  an 
undesirable  or  desirable  pharmacologic 
effect)  are  defined,  the  drug  can  be  titrated 
according  to  patient  response  without  the 
need  for  further  blood  level  monitoring. 

Problems  With  Titration  Designs 

A  study  design  widely  used  to  demonstrate 
effectiveness  utilizes  dose  titration  to  some 
effectiveness  or  safety  endpoint.  Such 
titration  designs,  without  careful  analysis,  are 
usually  not  informative  about  dose-response 
relationships.  In  many  studies,  there  is  a 
tendency  to  spontaneous  improvement  over 
time  that  is  not  easily  distinguishable  from   ' 
an  increased  response  to  higher  doses  or 
cumulative  drug  exposure.  This  leads  to  a 
tendency  to  choose,  as  a  recommended  dose, 
the  highest  dose  used  in  such  studies  that 
was  reasonably  well  tolerated.  Historically, 
this  approach  has  often  led  to  a  dose  that  was 


well  in  excess  of  what  was  really  necessary, 
resulting  in  increased  undesirable  effects, 
e.g.,  to  high-dose  diuretics  used  for 
hypertension.  In  some  cases,  notably  where 
an  early  answer  is  essential,  the  titration-to- 
highest-tolerable-dose  approach  is 
acceptable,  because  it  often  requires  a 
minimum  number  of  patients.  For  example, 
the  firet  marketing  of  zidovudine  ( AZT)  for 
treatment  of  people  with  acquired  immune 
deficiency  syndrome  (AIDS)  was  based  on 
studies  at  a  high  dose;  later  studies  showed 
that  lower  doses  were  as  effective  and  far 
better  tolerated.  The  urgent  need  for  the  first 
effective  anti-HTV  (human  immunodeficiency 
virus)  treatment  made  the  absence  of  dose- 
respxinse  information  at  the  time  of  approval 
reasonable  (with  the  condition  that  more  data 
were  to  be  obtained  after  marketing),  but  in 
less  urgent  cases  this  approach  is 
discouraged. 

Interactions  Between  Dose-Response  and 
Time 

The  choice  of  the  size  of  an  individual 
dose  is  often  intertwined  Mrith  the  frequency 
of  dosing.  In  general,  when  the  dose  interval 
is  long  compared  to  the  half-life  of  the  drug, 
attention  should  be  directed  to  the 
pharmacodynamic  basis  for  the  chosen 
dosing  interval.  For  example,  there  might  be 
a  comparison  of  the  long  dose  interval 
regimen  with  the  same  dose  in  a  more 
divided  regimen,  looking,  where  this  is 
feasible,  for  persistence  of  desired  effect 
throughout  the  dose  interval  and  for  adverse 
effects  associated  with  blood  level  peaks. 
Within  a  single  dose  interval,  the  dose- 
response  relationships  at  peak  and  trough 
blood  levels  may  differ  and  the  relationship 
could  depend  on  the  dose  interval  chosen. 

Dose-resf>onse  studies  should  take  time 
into  account  in  a  variety  of  other  ways.  The 
study  period  at  a  given  dose  should  be  long 
enough  for  the  full  effect  to  be  realized, 
whether  delay  is  the  result  of 
pharmacokinetic  or  pharmacodynamic 
factors.  The  dose-response  may  also  be 
different  for  morning  versus  evening  dosing. 
Similarly,  the  dose-response  relationship 
during  early  dosing  may  not  be  the  same  as 
in  the  subsequent  maintenance  dosing 
period.  Responses  could  also  be  related  to 
cumulative  dose,  rather  than  daily  dose,  to 
duration  of  exposure  (e.g.,  tachyphylaxis, 
tolerance,  or  hysteresis)  or  to  the 
relationships  of  dosing  to  meals. 

n.  CH>taining  Dose-Response  Information 

Dose-Response  Assessment  Should  Be  an 
Integral  Part  of  Drug  Development 

Assessment  of  dose-response  should  be  an 
integral  component  of  drug  development 
with  studies  designed  to  assess  dose- 
response  an  inherent  ptart  of  establishing  the 
safety  and  effectiveness  of  the  drug.  If 
development  of  dose-response  information  is 
built  into  the  development  process  it  can 
usually  be  accomplished  with  no  loss  of  time 
and  minimal  extra  effort  compared  to 
development  plans  that  ignore  dose- 
response. 

Studies  in  Life-Threatening  Diseases 

In  particular  therapeutic  areas,  different 
therapeutic  and  investigational  behaviors 
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hav«  ■tolvd:  Uwm  aflKt  the  kinds  of 
studiM  typtolly  cvried  out.  P»nilM  doae- 
response  •tudy  dasigiM  with  placebo,  or 
plaoebo-controUed  titration  atudy  decigns 
(very  efliactive  designt,  typically  ined  in 
studies  of  angiiM,  depraeston.  hypertension, 
etc.)  wouM  aot  be  acceptable  in  the  study  of 
some  coodhioiu,  audi  m  lifa-tfareMening 
infectioiM  or  potentially  curable  tumors,  at 
least  if  there  wen  effcctive  treatments 
linown.  Moreover,  becauae  in  thoae 
therapeutic  areaa  considerable  toxicity  could 
be  accepted,  ralativety  high  doees  of  drugs 
ara  usually  choaen  to  achieve  the  greetest 
poesible  beneficial  efCsct  rapidly.  This 
approech  may  lead  lo  recommended  doses 
(hat  deprive  aome  patients  of  the  potential 
benefit  of  a  drug  by  inducing  toxicity  that 
leads  to  cessation  of  therapy.  On  the  other 
hand,  use  of  low.  poasibly  subeffactive, 
doses,  or  of  titration  to  desired  efiisct  may  be 
unacceptable,  as  an  initial  fiilura  in  these 
cases  may  represent  an  opportunity  for  cure 
forever  lost 

Nonetheless,  even  for  life-threatening 
diseases,  drug  developers  should  always  be 
weighing  the  gains  and  disadvantages  of 
varying  reglmans  and  considering  how  best 
to  chooee  doae,  doae  interval  and  dose- 
escalation  steps.  Even  in  indications 
involving  life-threatening  diseases,  the 
highest  tolerated  dose,  or  the  dose  with  the 
largest  effect  on  a  surrogate  marlcer  will  not 
always  be  the  optimal  dose.  Where  only  a 
single  dose  is  studied,  blood  concentration 
data,  which  will  almost  always  show 
considerable  Individual  variability  due  to 
pharmacokinetic  differences,  may 
retrospectively  give  clues  to  possible 
concentration -response  relationships. 

Use  of  iust  a  single  doee  has  been  typical 
of  laiga-acala  intarvantion  studiea  (a.g.,  poat- 
myocardial  infarction  studies)  because  of  the 
large  sample  sixes  needed.  In  planning  an 
intervention  study,  the  potential  advantages 
of  studying  mora  than  a  single  dose  should 
be  considered.  In  some  cases,  it  may  be 
poaaible  to  simplify  the  study  by  collecting 
less  information  on  each  patient,  allowing 
study  of  a  laigar  population  treated  with 
Mveral  dosas  without  significant  increase  in 
costs. 

RegukOory  Comidentiont  When  Date- 
Responm  Data  An  Impafeci 

Even  well-laid  plans  are  not  invariably 
successful.  An  otherwise  well-designed  doee- 
responee  study  may  have  utilized  doees  that 
were  too  high,  or  too  close  together,  so  that 
all  appear  equivalent  (albeit  superior  to 
placebo).  In  that  caae.  there  is  the  possibility 
that  the  lowest  doae  atudied  is  still-graatsr 
than  nanded  to  aocait  tisa  drug's  mairim<im 
•Act.  Noaathalaas.  an  acoafMaUa  balanoa  of 
obaarrad  undaalrad  ethcte  and  beneficial 
effects  might  aaka  aarkMlag  at  one  of  the 
doees  stiidM  iMBOHUak  Thia  decisian 
would  be  eaataat.  of  oo«na.  if  tbe  drag  had 
5pecial  vafaia.  but  even  if  it  did  not.  in  light 
of  the  studiaa  that  partly  dafined  the  proper 
dose  range,  faithar  daee-fkadiag  might  be 
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range  (but  without  valid  doee  response 
information)  might  be  appropriate  wrhere 
benefit  from  a  new  thaiapy  in  traating  or 
preventing  a  aerious  disaiise  is  dear. 

EKominutg  the  Eidin  Databaae  for  Dom- 
Rasponaa  li^oimation 

In  addition  to  — king  dose-raapoaae 
information  fron  studies  specifically 
designed  to  provide  it  the  entire  databass 
shotjJd  ha  •wminail  iataaslvely  for  poaaibla 
dose-raapoaaa  affactt.  Tba  limitatioiis 
imposed  by  oartate  atudy  design  fsaturas 
shtiuld.  of  oouiee,  be  appraciatod.  For 
example,  many  studies  titrate  the  doaa 
upward  for  safety  reasons.  As  most  side 
effects  of  drugs  occur  early  and  may 
disappear  with  continued  treatment,  this  can 
result  in  a  spuriously  higher  rate  of 
undesirable  efiscts  at  the  lower  doaaa, 
Similarly,  is  studies  where  patients  are 
titrated  to  a  daeirad  reeponsa.  thoae  patients 
relatively  unieaponaiv  to  the  drug  ara  more 
likely  to  recaiv*  the  higher  doaa.  ^ving  an 
apparent,  but  mlsliiailliig.  invartad  "U- 
shaped"  doee  rsspoase  curva.  Daspito  such 
limitations,  clinical  data  from  all  souicaa 
should  be  aaalyaad  for  doaa  ralatod  cfiKta 
using  multivariato  or  other  appraacfaaa.  even 
if  the  analyaes  can  yield  principally 
hypotheses,  not  definitive  conchiskins.  For 
example,  asi  inverse  leUtioB  oCafisct  to 
weight  or  creetixune  clearance  could  rafleol  a 
doee-related  oovariato  nlatioaahip.  If 
pharmacokinetic  screening  (obtaining  a  somU 
number  of  steady  state  blood  concentration 
measuraownts  in  moat  Phaaa  2  and  Phase  3 
study  patients)  ia  carried  out,  or  if  othar 
appraachee  to  obtaining  drug  concentrations 
during  trials  are  uaad.  a  relation  of  efiiscts 
(desirable  or  undeainible)  to  blood 
concentrations  may  ha  diaoamed.  The 
relationship  may  by  itself  be  a  persuasiw 
description  of  concentration-response  or  may 
suggest  further  stu4y. 
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pursued  in  the  postmarketing  period. 
Similarly,  althtxigh  seeking  doae  response 
data  should  be  a  goal  of  every  development 
prograa.  appraval  baaed  tm  data  from  studies 
1  a  fcaa  aiagia  doae  or  a  defined  I 


General 

The  riioice  of  study  design  und  study 
populstion  in  dose  response  trials  will 
depend  on  the  phase  oif  developaent  the 
therapeutic  indtcatioa  under  invnatigatioa. 
and  the  severity  of  the  diaeaae  hi  the  patieat 
popuhitioa  of  IntaiaaL  For  axampta.  the  lack 
of  appropriato  aalvage  therapy  for  llfe- 
threetening  or  serious  oonditioos  with 
irrevarsiUa  otitnnmaa  may  ethically  piaclude 
conduct  of  alufdias  at  doaaa  bahm  the 
maximum  toteiatad  dnaa.  A  hoaaoganaoui 
patient  population  will  generally  allow 
achievement  of  study  objectives  with  small 
nuiubeis  of  subverts  given  aach  liaalnaBt.  Ob 
the  other  hand,  laifar.  mofa  dltaisa 
populations  allow  detoctiun  of  potentially 
unportant  oovarlaAe  efsscts. 

in  general,  useftil  doee  response 
informetion  Is  beet  obtained  from  trials 
specifically  deelgned  to  cumpara  aeveral 
doses.  A  oomperieoa  of  reeults  from  t%M>  or 
more  controlled  triate  with  efngle  fboed  doees 
might  sonaathnae  be  Iniutmatlv.  a.g..  If 
control  gronpa  were  similar,  ahhoi^  evaa  in 
that  case,  the  aany  acnea^tudy  dUhraacee 
that  occur  In  aafonto  trials  umulbf  aiaka  this 
appcoach  uaaatMactosy.  It  la  alao  poaaibla  la 


some  cases  to  derive,  retrospectively,  blood 
conceutialma-  respoBia  lautionshipa  from 
the  variaUe  concentrations  attained  in  a 
fixed-dose  trial.  While  theee  analyses  are 
potentially  oonfotmded  by  disease  severity  or 
other  patient  hctora.  die  infotmatitm  can  be 
useful  and  can  guide  subsequent  studies. 
Conducting  dose-responae  studies  at  an  early 
stage  of  clinical  development  may  reduce  the 
number  of  fiiiled  Phase  3  trials,  speeding  the 
drug  developmeBt  pnxxss  and  conserving 
development  resources. 

Pharmacokinetic  information  can  be  used 
to  choose  doses  that  ensure  adequate  spread 
of  attained  concentration-response  values 
and  diminish  or  eliminate  overiap  between 
attained  conoentretions  in  dose-response 
trials.  For  drugs  writfa  hi^  pharmacokinetic 
variability,  a  gi eater  spread  of  doses  could  be 
chosen.  Altemativ«iy.  (he  doaing  groups 
could  be  individualiaed  by  edjusting  for 
pharmacokinetic  oovariates  (e.g.,  correction 
for  weight,  leen  body  mass,  or  renal  function) 
or  a  concentiation-caatiolied  study  could  be 
carried  out 

As  a  practical  matter,  valid  dose-response 
data  can  be  obtained  more  reedily  when  the 
response  is  measured  by  a  continuous  or 
categorical  variable,  is  relatively  rapidly 
obtained  after  therapy  is  started,  and  is 
rapidly  dissipated  afbsr  therapy  is  stopped 
(e.g.,  blood  press uie.  anal^Bsia, 
bronchodilation).  In  this  caae,  a  wider  range 
of  study  designs  can  be  used  and  relatively 
small,  simple  studies  can  ^ve  useful 
information.  Placebo-controlled  individual 
subject  titration  designs  typical  of  many  eariy 
drug  development  studies,  for  example, 
properly  condticted  and  analyzed 
(quantitative  analysis  that  models  and 
estimates  the  population  and  individual 
dose-reeponee  relatioBahlps).  can  give 
guidance  for  more  deflnitiva  parallel,  fixed- 
dose,  doee-response  studies  or  may  be 
definitive  on  meir  owil 

In  contrast,  when  the  study  endpoint  ox 
adverse  efnct  is  delayed,  persistent,  or 
irreversible  (e.g..  stroke  or  heart  attack 
prevention,  asdnna  prophylaxis,  arthritis 
treetments  with  late  onset  response,  survival 
in  cancer,  treatment  of  depression),  titration 
and  simultaneoua  asseesment  of  respoaae  is 
usually  not  poaaible.  and  the  peralM  dosor 
response  study  is  usually  needed.  The 
parallel  doae  rasponsa  study  also  offers 
protection  against  ralaeing  an  eflective  dose 
because  of  an  inverted  "U^haped"  (umbrella 
or  ball-ahaped)  doaa  respoaae  curve,  where 
higher  doeee  are  leas  afisctive  than  lower 
doees,  a  reapoaaa  thai  can  occur,  for  example, 
with  mixed  agonist-antagonists. 

Trials  intended  to  evaltiate  doee-  or 
concentiation-fespopse  should  be  well- 
controlled,  using  randomization  and  blinding 
(unlees  blinding  is  unnecessary  or 
impossible)  to  aasurs  comparability  of 
treatment  giuupa  and  to  minimise  potential 
patient,  Jnvnstigatnt.  asid  analyat  btes.  and 
should  be  of  adaquala  aica. 

It  is  important  to  chooee  as  wide  a  range 
of  doses  as  is  oompatMe  with  practicality 
and  patieat  safMy  to  disGeni  clinically 
meaning^!  diffstaoces.  This  is  especially 
important  whaia  there  are  no  iriwfmaoologic 
or  plausible  sui lugata  andpofajts  togive 
initial  guidance  as  to  doaa. 


Specific  Trial  Designs 

A  number  of  specific  study  designs  can  be 
used  to  assess  dose-response.  The  same 
approaches  can  also  be  used  to  measure 
concentration-response  relationships. 
Although  not  intended  to  be  an  exhaustive 
list,  the  following  approaches  have  been 
shown  to  be  useful  ways  of  deriving  valid 
dose-response  information.  Some  designs 
outlined  in  this  guidance  ara  better 
established  than  othera.  but  all  ara  worthy  of 
consideration.  These  designs  can  be  applied 
to  the  study  of  established  clinical  endpoints 
or  surrogate  endpoints. 

1.  Parallel  Dose-Response 

Randomization  to  several  fixed-dose 
grouf>8  (the  randomized  parallel  dose- 
response  study)  is  simple  in  concept  and  is 
a  design  that  has  had  extensive  use  and 
considerable  success.  The  fixed  dose  is  the 
final  or  maintenance  doee;  patients  may  be 
placed  immediately  cm  that  doee  or  titrated 
gradually  (in  a  acbeduled  "forced"  titration) 
to  it  If  that  seems  safisr.  In  either  case,  the 
final  doae  should  be  maintained  for  a  time 
adequate  to  allow  the  doae-response 
comparison.  Although  including  a  placebo 
group  in  dose-response  studies  is  desirable, 
it  is  not  theoretically  necessary  in  all  cases; 
a  positive  slope,  even  writhout  a  placebo 
group,  provides  evidence  of  a  drug  effect  To 
measiire  the  absolute  size  of  the  drug  effect, 
however,  a  placebo  or  comparator  with  very 
limited  efiisct  on  the  endpoint  of  interest  is 
usually  needed.  Moreover,  because  a 
difference  between  drug  groups  and  placebo 
unequivocally  shows  efiectiveness,  inclusion 
of  a  placebo  group  can  salvage,  in  part,  a 
study  that  used  doees  that  were  all  too  high 
and,  therefore,  showed  no  dose-response 
slope,  by  showing  that  all  doses  were 
superior  to  placebo.  In  principle,  being  able 
to  detect  a  statistically  significant  difference 
in  pair-wise  comparisons  between  doses  is 
not  necessary  if  a  statistically  significant 
trend  (upward  sloi>e)  across  doses  can  be 
established  using  all  the  data.  It  should  be 
demonstrated,  however,  that  the  lowest 
dose(s)  tested,  if  it  is  to  be  reconunended,  has 
a  statistically  significant  and  clinically 
meaningful  efiisct 

The  parallel  doee-response  study  gives 
group  mean  (population-average)  dose- 
response,  not  the  distribution  or  shape  of 
individual  doae-response  curves. 

It  is  all  too  common  to  discover,  at  the  end 
of  a  parallel  dose-response  study,  that  all 
doses  were  too  high  (on  the  plateau  of  the 
dose-response  curve),  or  that  doses  did  not  go 
high  enough.  A  formally  planned  interim 
analysis  (or  other  multi-stage  design)  might 
detect  such  a  problem  and  allow  study  of  the 
proper  doee  range. 

As  with  any  placebo-controlled  trial,  it 
may  also  be  useful  to  include  one  or  more 
doses  of  an  active  drug  control.  Inclusion  of 
both  placebo  and  active  control  groups 
allows  assessment  of  "assay  sensitivity," 
permitting  a  distinction  between  an 
ineffective  drug  and  an  "Ineffective"  (null, 
no  test)  study.  Comparison  of  dose-response 
curves  for  test  and  control  drugs,  not  yet  a 
common  design,  may  also  represent  a  more 
valid  and  informative  comparative 
eflisctiveness/safety  study  than  comparison  of 
single  doses  of  the  two  agents. 


The  fectorial  trial  is  a  special  case  of  the 
parallel  dose-response  study  to  be  considered 
when  combination  therapy  is  being 
evaluated.  It  is  particularly  useful  when  both 
agents  are  intended  to  affect  the  same 
response  variable  (a  diuretic  and  another 
anti-hypertensive,  for  example),  or  when  one 
drug  is  intended  to  mitigate  the  side  effects 
of  the  other.  These  studies  can  show 
effectiveness  (a  contribution  of  each 
component  of  the  combination)  and.  in 
addition,  provide  dosing  information  for  the 
drugs  used  alone  and  together. 

A  factorial  trial  employs  a  parallel  fixed- 
dose  design  with  a  range  of  doses  of  each 
separate  drug  and  some  or  all  combinations 
of  these  doses.  The  sample  size  need  not  be 
large  enough  to  distinguish  single  cells  from 
each  other  in  pair-wise  comparisons  because 
all  of  the  data  can  be  used  to  derive  dose- 
response  relationships  for  the  single  agents 
and  combinations,  i.e.,  a  dose-response 
surface.  These  trials,  therefore,  can  be  of 
moderate  size.  The  doses  and  combinations 
that  could  be  approved  for  marketing  might 
not  be  limited  to  the  actual  doses  studied  but 
might  include  doses  and  combinations  in 
between  thoae  studied.  There  may  be  some 
exceptions  to  the  ability  to  rely  entirely  on 
the  response  siirface  analysis  in  choosing 
dose(s).  At  the  low  end  of  the  dose  range,  if 
the  doses  used  are  lower  than  the  reco^iized 
effective  doses  of  the  single  agents,  it  would 
ordinarily  be  important  to  have  adequate 
evidence  that  these  can  be  distinguished 
from  placebo  in  a  pair-wise  comparison.  One 
way  to  do  this  in  the  fectorial  study  is  to  have 
the  lowest  dose  combination  and  placebo 
groups  be  somewhat  larger  than  other  groups; 
another  is  to  have  a  separate  study  of  the 
low-dose  combination.  Also,  at  the  high  end 
of  the  dose  range,  it  may  be  necessary  to 
confirm  the  contribution  of  each  component 
to  the  overall  effect. 

2.  Cross-over  Dose-Response  . 

A  randomized  multiple  cross-over  study  of 
different  doses  can  be  successful  if  drug 
effect  develops  rapidly  and  patients  return  to 
baseline  conditions  quickly  after  cessation  of 
therapy,  if  responses  ara  not  irreveraible 
(cure,  death),  and  if  patients  have  reasonably 
stable  disease.  This  design  suffera,  however, 
from  the  potential  problems  of  all  cross-over 
studies:  It  can  have  analytic  problems  if  there 
are  many  treatment  withdrawals;  it  can  be 
quite  long  in  duration  for  an  individual 
patient;  and  there  is  often  uncertainty  about 
carry-over  effects  (longer  treatment  periods 
may  minlmiae  this  prolan),  baseline 
comparability  after  the  first  period,  and 
period-by-treatment  interactions.  The  length 
of  the  trial  can  be  reduced  by  approaches  that 
do  not  require  all  patients  to  receive  each 
dose,  such  as  balanced  incomplete  block 
designs. 

The  advantages  of  the  design  are  that  each 
individual  receives  several  different  doses  so 
that  the  distribution  of  individual  dose- 
response  curves  may  be  estimated,  as  well  as 
the  population  average  curve,  and  that, 
compared  to  a  parallel  design,  fewer  patients 
may  be  needed.  Also,  in  contrast  to  titration 
designs,  dose  and  time  are  not  confounded 
and  carry-over  effects  are  better  assessed. 


3.  Forced  Titration 

A  forced  titration  study,  where  all  patients 
move  through  a  series  of  rising  doses,  is 
similar  in  concept  and  limitations  to  a 
randomized  multiple  cross-over  dose- 
response  study,  except  that  assignment  to 
dose  levels  is  ordered,  not  random.  If  most 
patients  complete  all  doses,  and  if  the  study 
is  controlled  with  a  parallel  placebo  group, 
the  forced  titration  study  allows  a  series  of 
comparisons  of  an  entire  randomized  group 
given  several  doses  of  dnig  with  a  concurrent 
placebo,  just  as  the  paraUel  fixed-dose  trial 
does.  A  critical  disadvantage  is  that,  by  itself, 
this  study  design  cannot  distinguish  response 
to  increased  dose  from  response  to  increiased 
time  on  drug  therapy  or  a  cumulative  drug 
dosage  effect  It  is  therefore  an  unsatisfactory 
design  when  response  is  delayed,  unless 
treatment  at  each  dose  is  prolonged.  Even 
where  the  time  until  development  of  effect  is 
known  to  be  short  (from  other  data),  this 
design  gives  poor  information  on  adverse 
effiects,  many  of  which  have  time-dependent 
characteristics.  A  tendency  toward 
spontaneous  improvement,  a  very  common 
circumstance,  will  be  revealed  by  the  placebo 
group,  but  is  nonetheless  a  problem  for  this 
design,  as  over  time,  the  hi^ier  doees  may 
find  little  room  to  show  an  increased  effect. 
This  design  can  give  a  reasonable  first 
approximation  of  both  population-average 
dose  response  and  the  distribution  of 
individual  dose-response  relationships  if  the 
cumulative  (time-dependent)  drug  effect  is 
minimal  and  the  number  of  treatment 
withdrawals  is  not  excessive.  Compared  to  a 
parallel  dose-response  study,  this  design  may 
use  fewer  patients,  and  by  extending  the 
study  duration,  can  be  used  to  investigate  a 
wide  range  of  doses,  again  ""Hng  it  a 
reasonable  first  study.  With  a  concurrent 
placebo  group  this  design  can  provide  clear 
evidence  of  effectiveness,  and  may  be 
especially  valuable  in  helping  choose  doses 
for  a  paraUel  dose-response  study. 

4.  Optional  Titration  (Plaoebo<}ontrolled 
Titration  to  Endpoint) 

In  this  design,  patients  are  titrated  until 
they  reach  a  well-characterized  fevorable  or 
unfavorable  response,  defined  by  dosing 
rules  expressed  in  the  protocol.  This 
approach  is  most  applicable  to  conditions 
where  the  response  is  reasonably  prompt  and 
is  not  an  irreveraible  event,  such  as  stroke  or 
death.  A  crude  analysis  of  such  studies,  e.g.. 
comparing  the  effects  in  the  subgroups  of 
patients  titrated  to  various  dosages,  often 
gives  a  misleading  inverted  "U-shaped" 
curve,  as  only  poor  respondera  are  titrated  to 
the  highest  dose.  However,  more 
sophisticated  statistical  analytical 
approaches  that  correct  for  this  occurrence, 
by  modeling  and  estimating  the  population 
and  individual  dose-response  relationships, 
appear  to  allow  calculation  of  valid  dose- 
response  information.  Experience  in  deriving 
valid  dose-respwnse  information  in  this 
feshion  is  still  limited  It  is  important  in  this 
design,  to  maintain  a  concurrent  placebo 
group  to  correct  for  spontar>eous  changes, 
investigator  expectations,  etc.  Like  other 
designs  that  use  several  doses  in  the  same 
patient,  this  design  may  use  fewer  patients 
than  a  parallel  fixed-dose  study  of  similar 
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statictical  powor  and  can  pravidB  both 
population  avaraga  and  individual  doaa 
TMponaa  iaionnation.  Tha  daaign  doaa, 
however,  risk  confounding  at  time  and  doaa 
effects  and  ««ould  ba  axpactad  to  have 
particular  problatns  la  finding  doaa  feaponae 
relatioiiahipa  fcr  advaraa  aflbcti.  Uka  tfaa 
forcad  titiaition  riaalgn.  H  can  be  uaad  to 
5tudy  a  wide  doaa  range  and.  with  a 
concurrent  placebo  group,  can  provide  dear 
evideoce  of  efiactivanaaa.  It  too  may  be 
eapecially  vahiabla  aa  an  early  itudy  to 
identify  doaes  for  a  definitive  parallel  itudy. 

IV.  GidaaK*  aMl  Advice 

1.  Doaa  reaponaa  data  are  dealnble  far 
almoat  all  new  chemical  antitioa  entariag  the 
markat  Tbeee  data  abould  be  derived  from 
study  deaigni  that  are  aound  and 
scientifically  baaed:  a  variety  of  different 
designs  can  give  valid  information.  The 
studies  should  be  %vell-control}ed,  using 
accepted  approaches  to  minimize  bias.  In 
addition  to  carrying  out  formal  doae-response 
studies,  sponsors  should  examine  the  entire 
database  for  possible  does  response 
information. 

2.  Tha  information  obtained  through 
targeted  studies  and  analysea  of  the  entire 
databeae  should  be  need  by  the  sponair  to: 

a.  Identify  a  raaaonable  starting  doae. 
ideally  with  spedflc  ad^stments  (or  a  nrm 
basis  for  believing  none  is  needed)  for  petient 
siae.  gender,  age.  concomitant  illness,  and 
cooooroitant  tharapy.  reflecting  an 
integration  of  what  is  known  about 
pharmacokinetic  and  pharmacodynamic 
variability.  Depending  on  circumstancea  (the 
disease,  tlw  dnig's  toxicity),  the  starting  dose 
may  range  from  a  low  dose  with  some  useful 
afllKt  to  a  dose  that  is  at  or  mar  the  full-effect 
dose. 

b.  Identify  reaaonaMa.  response-guided 
titration  atepa,  and  the  interval  at  which  they 
should  be  taken,  again  with  appropriate 
adjustments  for  petient  characteristica.  Tbeee 
steps  tvould  be  baaed  either  on  the  shape  of 
the  typical  individual's  doaa  afcct  curves 
(for  both  desirable  and  undaalnbk afiacta),  if 
individual  doae-response  data  ware  avail^le. 
or  if  not.  on  the  shape  of  the  population 
(group)-avarage  doae-respoose,  and  the  time 
naaded  to  detect  a  change  in  these  effects.  It 
should  be  noted  that  methodology  for  Hnding 
the  population  (group )-average  doae- 
response.  at  present,  is  better  established 
than  is  methodology  tor  finding  individual 
dose-response  relationships. 

c.  Identify  a  doM.  or  a  response  (desirable 
or  undasir^le),  beyond  which  titration 
should  not  ordinarily  be  attempted  because 
of  a  lack  of  further  benefit  or  an  unacceptable 
increase  in  undesirable  efCacts. 


3.  k  is  prwleat  to  carry  otit  doaa-raagiiig 
or  eancaatiattoB  laauunaa  atudiaa  aartr  to 
developmoat  aa  wail  aa  la  lalar  alipa  oi 
order  to  avoid  MM  Mnae  3  sludlaa  or 
accumulatea  of  a  dalabaaa  iIhI  ooBaiali 
laigety  of  anpaauiaa  at  lueHsutlaa  ov 
axoaaalTa  doaea.  The  endpolata  ofatudlaa 
may  vary  at  diflarent  stagiiM  of  drag 
developmaaL  For  axampla,  la  atadying  a 
dr^  ficff  haitt  Wlura,  a  phanBacodynudc 
endpoint  might  be  uaad  early  (a^..  cardiac 
output  pulmfwary  capillary  war^  prasaure), 
an  intermediate  aodpoint  might  ba  uaad  latar 
(e.g..  exerdae  tolaraaca,  symptooM)  and  a 
mortality  or  irreversible  mofbldlty  endpoint 
might  be  the  final  assessment  (survival,  new 
infarction).  II  should  be  anticipated  that  the 
doae  response  for  these  endpoints  may  be 
different  Of  course,  the  choice  of  endpoints 
that  must  be  studied  for  marketing  approval 
will  depend  on  the  specific  sltuatltm. 

4.  A  widely  used,  successful,  and 
acceptable  design,  but  not  the  tmly  study 
design  for  obtaining  population  avwage  doae- 
response  data,  is  the  rvKlomlzad  paruM, 
doae-response  study  with  three  or  more 
dosage  levels,  one  of  which  may  be  zero 
(placebo).  From  such  a  trial,  if  doaa  laaala  are 
well  choaen.  the  relatiooahlp  of  dragdoaaga. 
or  drug  oonoantratloa,  to  dlalcal  beoeftcial 
or  undaairahle  affacts  can  be  dafhiad 

Several  doae  levala  are  needed,  at  least  two 
in  additkn  to  placebo,  but  in  ganarai.  atady 
of  more  than  the  minimum  aumbar  of  doses 
is  desirablaL  A  single  doaa  level  of  drug 
versus  placebo  allows  a  teat  of  tha  Bull 
hypothesis  of  ao  dlfifareDca  betweaa  drug  and 
placebo,  but  cannot  define  the  ilnaa  t»a|iuiiaii 
relatiooahip.  SimilaTly,  although  a  Itoaar 
relationship  can  be  derived  froaa  the 
response  to  two  active  doaea  (without 
placebo),  this  approximation  is  usually  not 
sufTicieatly  infonnativa.  Study  deaigas 
usually  should  amphasiae  eludd^ion  of  the 
doee-response  function,  not  individual  pair- 
wise  comparisons.  If  a  particular  point  on  the 
curve,  e.g..  whether  a  certain  low  doae  is 
uaaful.  beaiinaa  an  iaaua.  It  should  ba 
studied 


5.  Doea  reaponaa  data  far  both  baoeficial 
and  undaalraMe  offsets  may  provide 
infbrmatton  that  ellowa  approval  of  s  range 
of  doaea  that  anooaapaaa  an  appropriata 
beneftt-to-risk  ratio.  A  weli-controbod  ( 
response  study  is  also  a  study  that  chi  i 
as  primary  evidence  of  effectisaaaaa, 

6.  Regulatory  agenclea  and  drag  developers 
should  be  open  to  new  approachea  and  to  the 
concept  of  reasoned  and  well-documented 
exploratory  data  analysis  of  axlatlng  or  future 
databaaaa  la  aaarch  of  doae  rarpooaa  data. 
Agenclaa  alMuld  alao  ba  opan  to  tlM  uM  of 
varioua  statistical  and  pharmaoometric 
techni(}ue8  such  »m  Bayesian  and  population 


methods,  modeling,  and  phannacokinetk:- 
paanMCotqriiiMic  appfoaohea.  However, 
these  apfiiiafhas  alMMld  not  aubvert  the 
requirement  lor  doaa  aaapooaa  data  from 
prospactlva,  faadooUaed.  muHl-doee  level 
clinical  (riala.  Poat-hoc  oxptoratoty  data 
analysis  hi  search  of  doae'responae 
infomatioa  fron  dalabaaes  generated  to  meet 
other  objectives  will  often  generate  new 
hypotheses,  but  will  only  occasionally 
provide  definitive  asaeaament  of  doae- 
response  relationships, 

A  variety  of  data  analytical  techniques, 
including  increased  use  of  retrospective 
population-type  analyaaa,  and  novel  designs 
(e.g.,  sequential  designs)  may  help  define  the 
dose-responaa  relationafaip.  For  example, 
fixed-doee  designs  can  be  reanalyzed  as  a 
continuum  of  doae  levels  If  doees  ara 
refigured  on  a  milligram  par  Vil^gpin  (mg/ 
kg)  besis.  or  adjusted  far  renal  function,  lean 
body  mass,  etc  Similarly,  blood  levels  taken 
duriog  a  dose  reaponaa  atudy  may  allow 
estimates  of  ooocentratiow-response 
relationships.  Ad)ualment  of  drag  exposure 
levels  might  be  inade  on  the  basis  of  reliable 
information  on  drug-tridng  compliance.  In  all 
of  these  cases,  one  should  always  be 
conscious  of  confounding,  i.e.,  the  presence 
of  a  factor  that  alters  both  the  refigured  dose 
and  response  or  that  alters  both  blood  level 
and  response,  compliance  and  response,  etc. 

7.  Dose-response  data  should  be  explored 
for  possible  differences  in  subsets  based  on 
denaographic  characteristics,  such  as  age, 
gender,  or  race.  To  do  this,  it  is  important  to 
know  whether  there  are  pharmacokinetic 
differences  among  theae  groups,  e^,  due  to 
metabolic  differences,  differences  in  body 
habitus,  or  composition,  etc 

8.  Approval  deciaions  ara  basad  on  a 
consideration  of  tha  totality  of  iafarmation 
on  a  drug.  Although  doae  raaponie 
information  abould  be  available,  depending 
on  the  kind  and  degree  of  effectiveness 
shown,  imperfections  in  the  database  may  be 
acceptable  with  the  eicn£cUtloa  that  further 
studies  will  be  carried  out  after  approval 
Thus,  informative  dose-response  data,  like 
information  on  responses  in  special 
populations,  on  loog-tenn  use,  on  potential 
drug-drag  and  dn^  diaeaaa  iataraoioua.  la 
expected,  bat  adght.  la  the  face  of  a  ma^or 
therapeutic  baaafit  or  m^frnt  need,  or  vary 
low  levels  of  oboervod  toaddty.  become  a 
defemd  ratfuiraaaenL 

Deted.  October  2S.  1094. 
waUam  K.  Hahbard. 
Interim  Deputy  Comtmisgioaer  for  Policy. 
IFR  Doc.  94-27723:  Piled  ll-S-^;  8:45  am? 
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Presidential  Determination  No.  95-2  of  November  1.  1994 

Determinatioii  Pursuant  to  Section  523  of  the  Foreign  Oper- 
ations, Export  Financing,  and  Related  Programs  Appropria- 
tions Act,  1995  (Public  Law  103-306) 


19  94 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  523  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Act,  1995  (Act)  (Public  Law  103-306), 
I  hereby  certify  that  withholding  funds  from  international  financial  institu- 
tions and  other  international  organizations  and  programs,  pursuant  to  the 
limitation  contained  therein  prohibiting  the  obligation  of  funds  appropriated 
or  otherwise  made  available  pursuant  to  this  Act  to  finance  indirectly  any 
assistance  or  reparations  to  certain  specified  countries,  is  contrary  to  the 
national  interest. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


IXrtUAfUOA'j^O^iodk-^A/x 


IFR  Doc.  94-27936 
Filed  11-a-94:  9:34  am) 
Otlling  code  47ia-lO-M 


THE  WHITE  HOUSE 
Washington,  November  1,  1994. 
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Proclamatioii  6755  of  November  5,  1994 

National  Women  Veterans  Recognition  Week,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

During  the  American  Civil  War,  both  Union  and  Confederate  forces  relied 
on  the  skill  and  courage  of  women.  Thousands  volunteered  as  nurses;  others 
spied  on  the  enemy;  many  disguised  themselves  as  men  and  stood  to  fight 
in  battle.  As  our  Nation  has  grown,  so  too  has  the  number  of  women 
veterans.  From  Europe  to  Korea  to. the  Persian  Gulf,  then-  knowledge  and 
leadership  have  been  essential  in  maintaining  the  unparalleled  effectiveness 
of  every  branch  of  the  United  States  Armed  Forces. 

Today,  American  women  share  the  responsibility  of  defending  the  cause 
of  freedom  around  the  worid.  Time  and  again,  women  have  demonstrated 
their  professionalism  in  peacetime  and  have  proven  their  mettle  in  combat. 
Their  heroism,  their  bravery,  and  their  tireless  devotion  to  duty  have  helped 
to  ensure  all  Americans  the  protection  of  the  greatest  fighting  force  the 
world  has  ever  known. 

America  is  blessed  with  more  than  1  million  living  women  veterans.  In 
myriad  different  roles,  they  have  brought  honor  to  our  country  and  strength 
to  our  cause.  As  more  and  more  women  answer  the  call  to  military  service, 
we  salute  the  many  proud  veterans  who  served  before  them  and  paved 
the  way.  Our  veterans  exemplify  the  spirit  of  patriotism  and  service  that 
has  characterized  American  women  in  uniform  throughout  our  Nation's 
history. 

In  respect  for  and  recognition  of  these  distinguished  citizens,  the  Congress, 
by  Public  Law  103-148,  has  designated  the  week  of  November  6,  1994, 
through  November  12,  1994,  as  "National  Women  Veterans  Recognition 
Week""  and  has  authorized  and  requested  the  President  to  issue  a  proclama- 
.tion  in  observance  of  this  week. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  the  week  of  November  6,  1994,  through 
November  12, 1994,  as  National  Women  Veterans  Recognition  Week.  I  encour- 
age all  Americans  to  join  in  acknowledging  the  tremendous  contributions 
and  sacrifices  of  these  noble  veterans  with  appropriate  programs,  ceremonies, 
and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-fovur,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


(FR  Doc.  94-27937 
Filed  ll-ft-04;  9:35  am] 
Billing  coda  3195-01-P 
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Proclamation  6756  of  November  5,  1994 

National  American  Indian  Heritage  Month,  1994 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

There  is  a  yearning  among  American  people  for  a  sense  of  community, 
a  sense  of  belonging,  a  sense  of  shared  beliefis  and  common  goals.  Today, 
across  the  country,  we  are  searching  for  ways  to  come  together  in  friendship 
and  mutual  respect.  As  we  look  toward  the  promise  of  the  21st  century, 
it  is  important  that  we  reflect  on  our  shared  heritage  and  on  the  valuable 
lessons  history  teaches. 

At  this  momentous  time,  we  pay  tribute  to  this  country's  first  peoples — 
the  American  Indians.  We  celebrate  the  innumerable  contributions  that  gen- 
erations of  American  Indians  and  Alaska  Natives  have  made  to  our  country 
and  to  our  world.  Before  there  were  colonists  on  these  shores,  long  before 
our  Nation's  foimders  drafted  the  U.S.  Constitution,  American  Indians  had 
established  powerful  civilizations  and  rich  and  thriving  cultures.  Govern- 
ment, art,  music,  spirituality,  and  a  deep  and  abiding  respect  for  the  natural 
environment — all  of  these  are  enduring  traditions  of  the  American  Indians. 

Native  peoples  were  the  first  enviroimientalists,  understanding  that  air,  water, 
plants,  and  animals  must  be  treated  with  respect  if  they  are  to  remain 
available  for  generations  to  come.  American  Indians  taught  the  first  European 
settlers  how  to  survive  in  new  surroundings  and  helped  them  to  explore 
uncharted  wilderness.  Native  peoples  have  represented  this  country  in  every 
war,  fit)m  the  American  Revolution  to  the  Persian  Gulf,  and  are  proud 
members  of  every  branch  of  the  U.S.  Armed  Forces.  Artists  such  as  R. 
C.  Gonrian  and  Fritz  Scholder  and  writers  such  as  Louise  Erdrich  and 
N.  Scott  Momaday  have  made  remarkable  contributions  to  art  and  literature. 

The  relationship  between  the  U.S.  Government  and  the  American  Indians 
has  not  been  without  controversy.  As  we  look  back  on  our  history,  we 
must  acknowledge  often  profound  mistakes.  But  we  also  must  look  to  and 
plan  for  a  future  of  cooperation  and  respect.  With  the  recent  passage  of 
the  Indian  self-governance  and  self-determination  amendments  of  1994,  we 
celebrate  the  govemment-to-govemment  relationship  that  exists  between  the 
Indian  tribes  and  the  United  States.  This  legislation  reaffirms  and  strengthens 
the  political  ties  between  all  of  the  nations  of  this  land. 

To  acknowledge  the  varied  and  inestimable  contributions  of  the  native  peo- 
ples and  to  celebrate  this  proud  legacy,  the  Congress,  by  House  Joint  Resolu- 
tion 271,  has  designated  November  1994  as  "National  American  Indian 
Heritage  Month"  and  has  authorized  and  requested  the  President  to  issue 
a  proclamation  in  observance  of  this  month. 

NOW,  THEREFORE,  I,  WILLIAM  J.  CLINTON,  President  of  the  United  States 
of  America,  do  hereby  proclaim  November  1994  as  National  American  Indian 
Heritage  Month.  I  urge  all  Americans,  as  well  as  their  elected  representatives 
at  the  Federal,  State,  and  local  levels,  to  observe  this  month  with  appropriate 
programs,  ceremonies,  and  activities. 


/  ¥A  St.  Mo.  216  > 


§»  19M  I  Prasklentfri 


IN  WITNESS  WESKBOF.  1  ha««  kerannto  set  my  hand  this  fifth  day  of 
November,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-four,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  nineteenth. 


fFR  Doc  M-2793a 
FiM  11-B-M:  ftrse  am) 
BiUii«  cod*  31«»-01-P 


OsXt^J^AJUA^'J\Oou^ 


Reader  Aids 


IHPORtlATION  AND  ASSISTANCE 

Fadaral  Registor 

Index,  finding  aids  ft  general  infonnation 
Public  inspection  announcement  line 
Corrections  to  published  documents 
Document  drafting  information 
Machine  readable  documents 

Cod*  of  Fedsrai  Regulations 

Index,  finding  aids  ft  general  information 
Printing  schadulac 


Public  Laws  Update  Service  (numbers,  dates,  etc.) 
Additional  information 

Presidential  Documents 

Executive  orders  and  proclamations 

Public  Papers  of  the  Presidents 

Weekly  Compilation  of  Presidential  Documents 

Tbe  Unltsd  Stadss  Qovemment  Manual 
General  infonnation 

Data  base  and  machine  readable  specifications 

Guide  to  Record  Retention  Requirements 

Legal  staff 

Privacy  Act  Compilation 

Piiblic  Uws  Update  Service  (PLUS) 

TDD  for  tiie  hearing  impaired 


202^523-6227 
523-6215 
523-6237 
523-9187 
523-3447 


523-6227 
523-3418 


523-8641 
523-6230 


523-6230 
523-6230 
523-6230 


523-5230 


523-3447 
523-3187 
523-4534 
523-3187 
523-6641 
523-6229 


ELECTRONIC  BULLETIN  BOARD 

Free  ElectreMic  Biilletui  Beerd  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  list  of 


documents  on  public  inspection. 
FAX-ON-DEMAND 


202-275-0920 


The  daily  Federal  Register  Table  of  Contents  and  the  list  of 

documents  on  public  inspection  are  a\'ailable  on  the 

National  Archives  fax-on-demand  system.  You  must  call 

from  a  fax  machine.  There  is  no  charge  for  the  service 

except  for  long  dietanoa  telephone  charges.  301-713-6805 


FEDERAL  REGISTER  PAGES  AND  DATES.  NOVEMBER 

5451 3-54786 1 

54787-55018 .2 

55019-55198 3 

55199-55328 .4 

55329-55570. 7 

55571-55806 8 

55807-55984 :„...9 


Federal  Register 

Vol.  59.  No.  216 

Wednesday,  November  9.  1994 


CFR  PARTS  AFFECTED  DURWG  MOVEyBER 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
puUshes  separately  a  List  of  CFR  Sections  Affected  (LSA).  iwhioh 
Ksts  parts  and  sections  affected  t>y  documents  published  since  the 
revision  date  of  each  title. 


3  CFR 

PfocUwnstions: 

6752 .54513 

6753 55329 

6754 „.S5805 

DrOO  ..»*M....H...«..... .....•*..  •56001 

d75d .56003 

Man:h21,1917 

(Revoked  in  pent  by 

PLO  7096) 55371 

Ejcecuthva  Onfaret 
12710  (See  Treasury 

Department  final  rule 

of  October  11) 55209 

12933 54949 

Adi  nil  tlsli  alive  OfdarK 
Memorandums: 

October  27. 1994 .54515 

NobC6S* 

October  12,  1994 54785 

Presidential  Detemwiations: 
Na  95-2  of  November 

1.1994 55979 

5CFR 

532 54787 

576 - 55807 

1600 55331 

1605 55331 

1630 ,... -56331 

1631 .55331 

1632- 56331 

1650 .56331 

riopond  Rules 

21 1  _ 55212 

230 .55212 

300 56212 

301 55212 

307 S5212 

310 .55212 

316 55212 

330 55212 

333 _ 55212 

339 „ 55212 

340 -.... 55212 

351 55212 

353 55212 

831 5521 1 

842 „ 5521 1 

930 55212 

7CFR 

905 55332.  55571 

927 _ 55333 

929 „55336 

931 55337 

932 55338 

934 55338 

944 . 55571 

955 55019 


...55020 

997 

1902 

...55606 
...54787 

1941 

1942  ._ 

1943 

...54787 

...54787 

54787 

1944 

1945 

1951 - 

...54787 
....54787 
...54789 

Proposed  Rules: 

68- 

1011 

...55067 
....55377 

1030 _!. 

..964952 

1065.- 

...54952 

1068-. 
1076.. 
1079... 
1413- 


8CFR 
214 

9CFR 

94_ 

10  CFR 


..54952 
..54962 
..54952 
..55378 


.56910 


..S6(B1 


20.. 

35 

50... 
55... 
73... 


.55224 


..-54843 
.54843 
.54843 


12  CFR 

5 54789 

16 54789 

21 1 55026 

225 54801,  54805 

262 - -54806 

701 ..- 5451 7 

Proposed  Rules: 

900 -55379 


14  CFR 

39 54517.  55199.  55203, 

55341 

71 55029,  55810 

73 55030 

97 55205.  55206 

121 55208 

125 „ 55208 

135.... 55206 

Proposed  Rules: 

23 55225 

35 55070 

39 54535.  54847.  54849, 

55380. 55382. 55383. 55595 

16  CFR 

410 -54809 

17  CFR 

240 54812,  55006,  56342 


UMI 


ii 


Federal  Register  /  Vol.  59,  No.  216  /  Wednesday,  November  9,  1994  /  Reader  Aids 


248. 

290. 

406. 


..56342 

.56673 
.56910 


228..... 
228-... 

230 — 
238..-. 
240™.. 
274..... 


18CFR 
2 „ 

ii'""..Z 


56386 

„ 56385 

56386 

..56014.  55385 
^ 56385 


56031 

.54816 


Ch.1. 


18CFR 

12 


10 

20CFR 


..64861 

..54817 
..54537 


2lCFt 

522 

568 


54... 
182. 


312„ 
314. 
320.. 
380. 


601. 
807. 

812 

814 

800 

1300 

1313 

22CFR 

40 

84  cm 


.54639 


..64617 

..54618 

.55071 
.56072 
.55071 
..«C71 
.56071 
.56071 
..56071 

.56071 
..66071 
..56071 
..56071 
..54949 

.54949 


.56046 


38 

28CFR 


.54984 


.56226 


UMI 


27CFn 
PropoMd  RuIeK 

28CFR 


..56226 


524 

29CFR 

1801  — ..~... 
1910 


..54782 


1926 

30CFR 


54818 

,——...  1 56208 


Ch.ll. 
42 — 
48 


..55597 
..54866 


..54855 


70.-. 

71. 

76.- 

77.- 

90... 

913. 


31CFR 
566 

32CFR 

701 

33CFR 

100 

117.... 
165.-, 
166.... 


...54866 
...54855 
...54856 
..54856 
..54865 
...56597 


.56209 


.J6348 


.56583 
...54518 
...56583 
...54619 


110. 
117.. 
165.. 
181. 


.-- .55598 

..-55602.56603 
.55823 


34CFR 

690 -. A4718 

801 A4718 


36CFR 

701 


.-.56811 


40CFR 

52 54521.  54523.  56045. 

56063. 55059. 55368. 55584. 
55585.55586 


70™, 
82™ 
180. 
271. 


-.«56qi3 


...55912 
...55588 
...55368 


52. 


..64640.  54544,  54866. 
56072.55400.55824 
...54869 
54869 

...56053.56059 

.- 55830 

56030 


83. 

70.- 

80™ 

81-. 

89.- 

91... 

180 64818.  54821 .  54822. 

54824. 64825. 54827. 54869. 
54871.54872.55605 

188 54829 

264 55778 

266 55778 

270 55778 


271. 

300... 

721.. 

746.. 

763.. 


.55322.  55778 
.-..54830.  55606 

(••••••••••••■•■■O^Of  ^ 

64746 


41CFR 

101-6 

43CFR 

PuMe  Land  Ortfw*: 

7098 

7009 

7101 


..54524 


..56371 
.-66371 
...55820 
..55821 

1 1 54877 

44CFR 

67 55060.  55590 

PfOpOMd  Ruiw: 

67 - 55607 

46CFR 

1180 55592 

48CFR 


.55232 
.55826 
..54878 


171.. 
514.. 
540.. 
562.. 
580.. 
581.. 


— 55232 
.™55826 
™.55826 


47CFR 

2...-.-.... 


.55372 


16...™-.— —.—————56372 

24 -..56209.  56372 

73 54632.  54533.  55374, 

55375.55593.55594 
97-...- 54831 


.- 54878 

54546.  55402 

™ 55828 


68... 
73... 
97.., 


48CFR 

9903 

9905..- 

48CFR 

171 

173 - 

178 

180 

571 


.56746 
...55746 


...56162 
...56162 
.-56162 
...56162 
54835 


571 54881.  55073 

580 56404 

&OCFR 

20 - 56631 

32 56182.  55190.  55194 

285 55821 

625 56821 

630 56060 

638 54841 

672 -.55066 

675 54842.  55822 

678- _ 55066 


.56235.55617 

.™ 55074 

56406 

„.„.54883 

.54883.  55076 


23.-. 
32-.. 
654. 
672. 
675.. 


LIST  OF  PUBLIC  LAWS 

Note:  No  pubHc  bills  wNch 
have  becorne  law  were 
received  by  the  Office  of  the 
Federal  Register  for  inclusion 
in  today's  LIct  of  PubNc 
Law*. 

Last  List  November  7.  1994 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  formal  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(Uet  of  CFR  Sections  Affected)  and  the 
Cumulaii>«  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulatioiis 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  rewsed  at  least  once  a  year  on  a 
quarterly  basis.  Is  puiilished  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subacribers  as  Issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $433.00 
Six  months:  $216.50 

Code  d  Federal  Regulations: 

Current  year  (as  issued):  $264.00 


Oidar  nooMting  Cod* 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 


C]    YES,  enter  the  following  indicated  sutKcriptions  in  24»  micro&die  format:  ^*  *"*  ''*"'  ■''"'  ^**'^  S12-22JJ 


Federal  Register  (MFFR)  Q  One  year  at  $433  each        Q  Six  moi^hs  at  $216.50 

Code  of  Federal  Regulatiens  (CFRM5)    Q  One  year  at  $264  each 

The  total  cost  of  my  order  is  $ .  Price  indiides 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


Fee  privacy  cteck  mm  kdow; 

□  Do  not  aiake  Biy  oame  avaiaUe  lo  other 


(Company  or  petsonal  name) 

(Please  type  or  pciaO 

(  Additional  address/atteotion  line) 

(Sdcct  address) 

(City.  Surte.  Zip  cndc) 

(Daytine  phoae  iadnding  area  code) 

□  Check  payabfe  to  S(4)erinteixient  of  Documents 
□GPO  Deposit  Acootmt       f  I    I    I    I    I    PI  -Q 
a  VISA  a  MasterCard  I    I    I    I    Ifemkatioa) 

I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  iTn 


( Auttwriziiig  sigpature) 


(Purchase  onler  na) 


Maflto:    Superintmdem  of  Documents 

EO.  BOK  371954.  Pittsbuigh.  FSIMS2S(^7954 


UMI 


Public  Papers 
off  the 
Presidents 
offttie 
United  States 


AiMiiial  vofviMS  ooittaHiini  the  pMbnc  i 
newv  coniafeiweSi  aAd 
I  pepew  ffeieeaaQ  oy  vm  ^vmw  i 

V«1«M«  for  Iht  fbUowing  ytart  arc  avsiUbt*.  other 
voliMW*  not  listed  or*  oitt  of  prmt. 

Ronald  Reagan  William  J>Clintc 

iiM  ms 

(Book  n) JS6.00  (Book  I) . 

MIS 

(Book  I) $34.00 

IMS 

(Book  n) $30  JW 

IiM 

(Book  I) $37iW 

ItM 

(Book  II) J35.00 

lit7 

(Book  I) 433J» 

ltt7 

(Book  II) _435.00 

ItM 

(Book  I) 439.00 

IMS-M 

(Book  n) J38.00 

George  Bush 

IMt 

(Book  I) JS8M 

iMi 

(Book  II) 440.00 

IIM 

(Book  I) $41 JM 

IMI 

(Book  II) 441.00 

Ittl 

(Book  I) $41JI0 

IMl 

(Book  n) $44iW 

ItM 

(Book  I) $4740 

19n-B3 

(Book  II) 44940 


Pitbiiakcd  by  the  OfTic*  of  the  Federal  Regitier.  National 
Archive*  and  Record*  Adminislraiion 

Mail  order  to: 

New  Orders.  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtioii  o( 

Presidential 
Documents 


M  •§•)   <>»*»  U.  WW 
Vi*iK«-l>Mii<n«I 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  anrxxjncements.  It  contains  the 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Cor>gress,  news  conferences,  and  other 
Pre^dentiai  materials  released  by  the 
White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  cf  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checklist  of  White 


House  press  releases,  and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements. 
indexes  are  published  quarteriy. 

Put)ltshed  by  the  Offk»  of  tt>e  Federal 
Register,  National  Archives  and 
Records  Administration. 


Order  Processing  Code: 

*5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order,  [^^^gp^ 


It's  easy! 


I 1  YES,  please  enter. 


can  keep  up  to  date  on  Presidential  activities. 

Q  $132.00  First  Class  Mail 

The  total  cost  of  my  order  is  $ . 


To  fax  your  oniers  (202)  512-2233 
one  year  subscriptions  for  the  WeeUy  Compilation  of  Presidentiai  Documents  (PD)  so  I 

Q  $75.00  Regular  Mail 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  t>pe  or  prim) 


For  privacy,  check  box  below: 

Q  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

G  Check  payable  to  Superintendent  of  EHKuments 


(Additional  address/attention  line) 


□  GPO  Deposit  Account        |    J                          - 

Q  VISA  a  MasterCard  1    1    1    1    Ueroiration) 

1    1    1    1    1    1    1    1    1    1    1    1        1    i    1    1    1    1 

(Street  address) 


(City.  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  t<M« 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PC.  Box  371954.  Pittsburgh.  PA  15250-7954 


(ffev  •-<M) 


Public  Laws 


load  CongrMS,  2d  SMskm.  1994 


PampWe!  prints  of  poWic  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
?21."?^  »"f«"r »  «^  a^e  Pnnted  as  soon  as  possible  after  approval  by  he  President 
Ljg«tativ«  hiitofY  reJ«rences  appev  on  MCh  Imt.  sJtecriplion  service  incSdS  all  pubfc  S' 
•«u«J«»gyliirty  upon  enactmwa,  lor  lhet03dCongrw»!2dS«SK)n.  1994^      Pudhc  laws. 

SSS^o??  a*«> "»»  ^  porchas*!  Iran  tht  StipmMm&^rH  of  Documents.  Washington  DC 
^'^J^'Sli^  **^  ^  ^•'*"  °'  *•  ^"^^  "^'^'*'  '^  announc^Sis  df 


^^^^^^^  Superintendent  of  Documents  Subscriptions  Order  Form 

LJ  YES.  emer  my  s«ibKripij(M(s)  at  follows: 


Charg0  four  onl0r. 

It%  Easy! 


ft^I^ 


lb  flu  your  orders  (202)  512-2233 
._     s-bKrvfen,  ,o  TOBtlC  LAWS  for  Ukt  IOM  Co«p«s.  U  Scsuon.  1»4  f«  $136  p.,  sul«:rip.i«,. 


ICompmy  or  IVfiuiiii  Mmmt} 


ifkm€  type  or  prim) 


McthsdafL-^ 

LJ  Check  Payable  lo  the  Supcrimendein  of  Documents 
D  GPO  Deposit  Account        I    I    I    I    I    [    I    }-[~] 


tCily.  Stoir.  ZIT  Co4c) 

( 

(PtirdiaK  Onler  Na) 


U  VISA  or  MaslerCMd  Account 

I  M  M  M  I  M  I  I  I  I  I  M  M  n 

I — 1 — I I I  (Cicdii  card 


»p<rMion  daftt) 


(AMhorixMg  Sigaautre) 


Thtutk  ftm  Jgr 
yomr  order! 


YES    NO 


Mail  lb:    New  Orders.  Superiniendem  of  Documents 
PQ  Boa  371954.  Piosbuigb.  R^  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
Inexpensive 

On  a  WAIS  server  with  full  text 
and  graphics  through  Internet  using 
local  WAIS  client  software  from  GPO 


UMI 


Order  Now! 

The  United  States 
Government  Manual 
1994/95 

As  the  official  handbook  of  the  Federal  Government, 
Ihe  Manual  is  the  best  source  of  infoimation  on  the 
activities,  functions,  organization,  arni  principal  officials 
of  the  agencies  of  the  legislative,  judicial,  and  executive 
branches.  It  also  induda  information  on  quasi-official 
agerKies  and  international  organizations  in  which  the 
United  States  participates. 

Particularly  helpful  for  those'tnterested  in  where  to  go 
and  who  to  see  about  a  subject  of  particular  concern  is 
each  agency's  "Sources  of  Information"  section,  which 
provides  addresses  and  telephone  numbers  for  use  in 
obtaining  specifics  on  cor>sumer  activities,  contracts  and 
grants,  employment,  puWicatlofW  ar>d  films,  and  many 
other  areas  of  citizen  interest.  The  Manual  also  includes 
comprehensive  name  arxJ  agency/subject  indexes. 

Of  significant  historical  interest  is  App>endix  C, 
which  lists  the  agencies  and  functions  of  the  Federal 
Government  abolished,  transferred,  or  changed  in 
name  subsequent  to  March  4,  1933. 

The  Manual  is  publisfied  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 

$30.00  per  copy 


f  u.%jrrn  s 'ati: 


.*•  n  •' 


Superintendent  of  Documents  PubUcatioas  Order  Form 


CiMwy  yourordiy. 


DYES, 


please  send  ine 


To  te  ymv  ordcn  (202)  S12-22St 
copies  of  the  The  Dolled  Sdrtcs  Govcramcnt  Manual,  1994/95 


S/N  069-000-OOQSS-4  at  $30  00  ($37.30  foreigii)  each. 
The  total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


(Compwiy  or  pciwal  i 


lypcorphM) 


(AadMonal  addre«/aiiciMioa  line) 


laddrem) 


(Cli)LSuie.Zipcod«) 


(Oayiime  phtMe  iwcliwtiwg  afca  eode) 


(Purctafc  order  im.) 


\  ckMMC  awthod  of  payawnt: 
Q  Check  payable  to  the  Superintendent  of  Docuioents 

□GPO  Deposit  Account        |    |    |    ||    iTI  -  Q 

Q  VISA  Q  MasterCard  Account 


I  M  I  I  I  I  I  I  I  I  I  I  I  I  I  I  I  m 


a 


(Credit  card  expiration  dale) 


Tkmmky9mfor 
yomr  order! 


(Authorizing  signature) 


(RavWM) 


Mail  to:    Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


UMI 


VOL 

5  9 

11-10-94 

Vol.59  No.  217 


ISS 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


Thursday 
November  10, 1994 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMtNTS 
Washington,  DC  20402 


OFFIOAL  BUSINESS 
Psnalty  for  private  UM,  $300 


UMI 


«««)i(««x:i(iic«*3k«e«*«]ic3. DIGIT 

«  FR        Ut1ISE346U   DEC     94 

UMI  SERIALS  ACQUISITIONS 

300  N  2EEB  RO 

PO  BOX  1346 

ANN  ARBOR      MI   48106 


481 


SECOND  CLASS  NEWSPAPER 

Postage  and  Fees  Paid 

U.S.  Governmept  Printing  Office 

(ISSN  0097-63261 


11-10-04 

Vol.  59       No.  217 

Pages  55985-66372 


M9] 


Thursday 
November  10,  1994 


BriBfingi  on  How  To  Uw  tkt  Fkdwal 

For  iofonnation  on  briefings  in  New  York.  NY  and 
Washington.  DC,  see  announceroent  on  the  inside  cover 
of  this  issue. 


UMI 


11 


Fadfl  Ragtotor  /  Vol.  59,  No.  217  /  Thursday.  November  10.  1994 


III 


raDOAL  KEGISm  PuUMwd  daily.  Mondavthrough  Friday, 
(not  published  on  Saturdays.  Sundays,  or  oo  official  holidays),  by 
tba  OfBca  of  tha  Federal  ^agister.  National  Archives  and  Records 
Administration.  Washington,  DC  20408.  under  the  Federal  Reoitter 
Act  (49  Stat  SOD.  as  amended;  44  U.S.C  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Refuster 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents.  U.S.  Government  Printing  Office.  Washinaton.  DC 
.  20402. 

The  Federal  Kagietar  provides  a  uniform  system  fior  making 
available  to  the  public  regulations  and  legal  notices  inuedby 
Federal  agencies.  These  include  Presidential  proclamations  ud 
Executive  Ordera  and  Federal  agency  documents  having  general 
applicability  and  legal  etEsct.  documenU  required  to  be  published 
by  ect  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  DocumenU  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  Is  requested  by  tJie  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
autiienticates  this  issue  of  Uie  Federal  KecMsr  as  Uie  official  serial 

?ublication  established  under  the  FederaTRe^er  Act  44  U.S.C 
507  provides  that  the  contenu  of  the  Fadaral  Wsatolw  »)»li  be 
Judicially  noticed.  " 


The  Federal  KagMsr  is  published  in  paper,  24x  microfiche  and  as 
an  online  daUbese  through  CPO  Acca$a,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federd  Eagialer  Is  pubUshed.  The  database 
includes  both  text  and  graphics  from  Volume  59.  Number  1 
Oanuary  2.  1994)  forward.  It  is  available  on  a  Wide  Area 
InnmnaUon  Server  (WAIS)  through  tiie  Internet  and  via 
asynchronous  dial-in  The  annualsubacription  fse  for  a  single 
workstation  is  $375.  Six-monUi  subscriptions  era  availablefor  $200 
and  one  month  of  access  can  be  purchased  for  $35.  DiscounU  are 
available  for  multiple-workstation  subscriptions.  To  subscribe, 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lo*ver  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lo*ver  case);  no  password  is 
required:  at  the  second  login  prompt,  lo^  as  ne«vuser  (all  lower 
caae);  no  password  is  required.  Follow  tBe  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  laglater  Online 
via  GPO  Accets.  For  assistance,  contact  the  CPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 
herp«Bids05.eids.gpagov.  or  a  fax  to  (202)  512-1262,  or  by  calling 
(202)  512-1530  between  7  a.m.  and  5  p.m  Eastern  time.  Monday 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  nrice  for  the  Federal  Esgtotar  paper 
edition  is  $494.  or  $544  for  a  combined  FedardJ  f^star  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Fsdaru  ■■gfrttr 
includin((  the  Federal  Resistor  Index  and  LSA  is  $433.  Six  month 
subscripUons  are  available  for  one-half  the  annual  rate.  The  charRo 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  each  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  Intomational  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Accourt.  VISA  or  MasterCard.  Mail  to:  New  Orders. 
Superintendent  of  DocumenU.  P.O.  Box  371954,  Pittsburgh.  PA 

There  are  no  restrictions  on  the  republicatfon  of  material  appearina 
in  the  Federal  ■—*-»—  •^'^       * 


How  To  Oie  Thia  PnbUcatioa:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 


0 


SUBSCRIPTIONS  AND  COPIES 


202-512-1800 
512-1806 


PUBLIC 
Sabacriptloas: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
ObUbk 

Telnet  wais.access.gpD.gov.  login  as  newuser  <enter>,  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661, 
login  as  wrais,  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>,  no  password  <entor>. 

Assistance  with  online  subscriptions  202-812-1S30 

Siagb  ooptaaAKk  copiBK 

Psper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDEXAL  AGENCIES 
Siibacriptiaiis: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


523-5243 
523-5243 


For  odMrtslephaat 
atdMsndoftUa 


■00  dM 


Ai^ 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 

FOB:         Any  porsoa  who  uses  the  Federal  Ragister  and  Code  of  Federal 
Ragulation*. 

WHCk       The  Office  of  the  Federal  Register. 

WHAT     Febo  public  brienngs  (approximately  3  Bours)  to  praaent: 

1.  The  regulatory  procM*.  with  a  focut  on  the  Federal  Register 
■ystam  and  the  public's  role  in  the  development  of 
regulation*. 

2.  The  roiaUonship  between  the  Federal  Ragister  and  Code  of 

Federal  Regulations. 
X  The  important  elements  of  typical  Federal  Register 

documents. 
4.  An  introddction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:       To  provide  the  public  with  access  to  infDnnation  nacesaary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

(TWO  BRIEFINGS) 

November  21  at  9:00  am  and  1:30  pm 
Office  of  the  Federal  Register  ConflBience 
Room.  800  North  Capitol  Street  NW, 
Washington,  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:    202-523-4538 


WHEN: 
WHERE: 


NEW  YORK,  NY 

WHEN:  December  y.  9:30  am-12:30  pro 

WHERE:  National  Archives — Northeast  Region.  201 

Varick  Street,  12th  Floor,  New  York.  NY 
RESERVATIONS:    1-800-347-1997 
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Agricultural  Marketing  Servica 

RULES 

Olives  grown  in  Galifoniia  and  imported  olives,  55985- 

55987 
PROPOSED  RULES 

Cranberries  grown  in  Massachusetts  et  al.,  56007-56008 
Onions  (sweet)  grown  in  Washington  and  Oregon,  56254- 

56273 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Federal  Crop  Insurance  Corporation 
See  Forest  Service 

Army  Department 
NoncEt 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 

Sacramento  Army  Depot,  CA,  56062 
Fort  Rucker,  AL;  installations  and  master  plan  update 
operations,  56061-56062 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Pim±ase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Commerce  Department 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  Minority  Business  Development  Agency 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

See  National  Telecommimications  and  Information 

Administration 
See  Patent  and  Trademark  Office 
NOTICES 
Agency  information  collection  activities  under  OMB 

review,  56033 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  56061 

Customs  Service 

RULES 

Fines,  penalties,  and  forfeitures: 
Transshipped  textiles  and  textile  products;  penalty 
guidelines,  55997-55999 
North  American  Free  Trade  Agreement  (NAFTA): 
Customs  modernization;  technical  corrections,  55996- 
55997 
PROPOSED  RULES 

Customs  inspectional  services;  baggage  examination, 
56014-56015 

Defense  Department 
See  Army  Department 
See  Navy  Department 


NOTICES 

Meetings: 
Armed  Forces  Roles  and  Missions  (Commission,  56063 
U.S.  (Court  of  Appeals  for  Armed  Forces  Cknie  (Committee, 
56063 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances:  production  quotas: 
Schedules  I  and  n — 
1994  aggregate,  56094 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Independent  living  services  for  older  individuals  who  are 
blind  program,  56322 

Energy  Department 

See  Energy  EfBciency  and  Renewable  Energy  Office 
See  Energy  Information  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Environmental  statements;  availability,  etc: 
Paducah,  KY,  et  al.— 
Depleted  luaniiun  hexafluoride;  long-term  management 
and  use,  56324-56328 
Meetings: 
(Demonstration  and  Commercial  Application  of 
Renewable  Energy  and  Energy  Effidency 
Technologies  Advisory  (Committee,  56063-56064 
Environmental  Management  Site  Specific  Advisory 
Board — 
Savannah  River  Site,  56064 

Energy  Efficiency  and  Renewable  Energy  Office 

NOTICES 

(Consumer  product  test  features;  waiver  petitions: 
York  International,  56064-56066 

Energy  Information  Administration 

NOTICES 

Agency  information  collection  activities  imder  OMB 
review.  56066-56070 

Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 

North  Carolina,  56000-56003 

Utah 
Correction,  56114 

PROPOSED  RULES 
Air  programs: 
Stratospheric  ozone  protection — 
Production  and  consimiption  of  various  ozone- 
depleting  substances;  phaseout  requirements, 
56276-56320 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
New  Jersey,  56019-56027 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricidtural  commodities: 
FD  &  C  Yellow  No.  6  Alumintun  Lake,  eic,  56027-56029 
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NOTICES 

Agency  information  collection  activities  under  OMB 

review,  56076-56077 
Environmental  statements:  availability,  etc.: 
Agency  statements — 
Comment  availability,  56077-56078 
Weekly  receipts.  56078 
Hazardous  waste: 
Land  disposal  restrictions — 
CSiemical  Waste  Management,  Inc.,  56078 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council.  56078-56079 
Pesticide  registration,  cancellation,  etc.: 
Mevinphos  et  al..  56079 

Exacutiva  Offtca  of  tha  Praaldant 

See  Trade  Representative,  Office  of  United  States 

Export  Administration  Bureau 

NOTICES 

Export  privileges,  actions  affecting: 
Govaerts,  Frandscus  B.,  56033 

Fadaral  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bombardier.  55990-55992 

British  Aerospace,  55992-55993  . 

Fokker.  55988-55990 

McDonnell  Douglas.  55993-55995 
Correction,  56114 

Teledyne  Continental  Motors,  55995 
Restricted  areas,  55995-55996 
PNOrOSEO  RULES 
Airworthiness  directives: 

Boeing.  56008-56011 

McDonnell  Douglas,  56011-56014 
NOTICES 
Meetings: 

Aviation  Rulemaking  Advisory  Committee,  56104 
Propeller  and  rotor  driven  aircraft  quiet  aircraft  technology. 
Congressional  report;  availability,  56104-56105 

Fadaral  Communications  Commission 

PROPOSED  RULES 

Radio  stations;  table  of  assignments: 
Texas,  56029 

Fadaral  Crop  insurance  Corporation 

NOTICES 

Crop  insurance: 
Small  grains,  nursery,  potatoes,  and  sugarcane 

endorsements:  sales  closing  date  extension,  56030 

Fadaral  Election  Commission 

NOTICES 

Meetings;  Sunshine  Act,  56113 

Fadaral  Emargancy  Management  Agency 

RULES 

Flood  elevation  determinations: 
Florida  et  al.,  56003-56004 

Fadaral  Energy  Regulatory  Commiaalon 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Commonwealth  Edison  Co.  et  al.,  56072-56073 


Wisconsin  Power  ft  Light  Co.  et  al.,  56073-56074 
Nattiral  gas  certificate  filings: 

Texas  Gas  Transmission  Corp.  et  aL,  56074-56076 
Applications,  hearings,  determinations,  etc.: 

Algonquin  Gas  Transmission  Co.,  56070 

Allard,  Jean.  56070 

ANR  Pipeline  Co.,  56070-56071 

KN  Interstate  Gas  Transmission  Co.,  56071 

Natural  Gas  Pipeline  Co.  of  America,  56071 

Reed,  Cordell.  56071 

Texas  Gas  Transmission  Corp.,  56072 

Fadaral  Marltlma  Commission 


Freight  forwarder  licenses: 
Advanced  International  Freight  Services  Inc  et  al., 

56079-56080 
Pactrans  (USA)  Inc.  et  al.  56080 

Fadaral  Raaarva  System 

RULES 

Membership  of  State  banking  institutions  (Regulation  H): 

State  member  bank  condition  reports;  removal  of 
requirement  to  publish,  55987-55988 
NOTICES 

Meetings;  Sunshine  Act,  56113 
Applications,  hearings,  determinations,  etc.: 

Cho  Hung  Bank  et  al..  56080 

Community  First  Bankshares,  Inc.,  56080-56081 

Lewis,  Fred  C,  56081 

PAB  Bankshares,  Inc..  et  al.,  56081 

Finartcial  Management  Sarvica 
See  Fiscal  Service 

Hacal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Frontier  Pacific  Insurance  Co..  56106 

Fish  and  Wlldilfa  Service 

RULES 

Endangered  and  threatened  species: 
Mann's  bluegrass,  56330-56333 

Pendant  kihi  fern,  etc.  (12  plants  from  Hawaii),  56333- 
56351 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
56089 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Sponsor  name  and  address  changes — 
SmithKline  Beecham  Animal  Health,  55999-56000 

ForaigivTrada  Zones  Board 
Nonccs 

Applications,  hearings,  determinations,  etc.: 
South  Carolina,  56034 
Tennessee 
Columbia  Specialties,  Inc.,  56033-56034 

Foraat  Sarvica 

NOTICES 

Environmental  statements;  availability,  etc.: 
Caribou  National  Forest,  ID,  56030-56032 
Exxon  Valdez  oil  spill  area;  Prince  WilUam  Sound,  Gulf 
of  Ala^a,  and  Alaska  Peninsula,  AK,  56032-56033 


Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 
See  I*ublic  Health  Service 

Health  Care  Financing  Administration 

RULES 

Medicare  and  medicaid: 
Skilled  nursing  faciUties;  survey,  certification,  and 
enforcement,  56116-56252 

Health  Resources  and  Services  Administration 

See  Public  Health  Service 

Housing  and  Urt>an  Development  Department 

RULES 

Public  and  Indian  housing: 

Section  5(h)  homeownership  program,  56354-56371 
NOTICES 
Fair  housing: 

Substantially  equivalent  agencies  certification;  list, 
56086-56089 
Grants  and  cooperative  agreements;  availability,  etc.: 

Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  56086 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
NOTICES 

Environmental  statements;  availability,  etc.: 
Exxon  Valdez  oil  spill  area;  Prince  WilUam  Sound,  Gulf 
of  Alaska,  and  Alaska  Peninsula,  AK,  56032-56033 

International  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  angle  from — 

Japan,  56053-56055 
Tapered  roller  bearings,  four  inches  or  less  in  outside 
diameter,  and  components,  from — 
Japan,  56035-56053 
Antidumping  and  countervailing  duties: 

Administrative  review  requests,  56034-56035 
Countervailing  duties: 
Agricultural  tillage  tools  from — 

Brazil.  56057 
Ceramic  tile  bom — 

Mexico,  56057-56059 
Cut-to-length  carbon  steel  plate  from — 

Belgiiun  and  Spain,  56056 
Textile  mill  products  from — 
Peru,  56057 
Applications,  hearings,  determinations,  etc.: 
University  of— 
Cahfomia.  et  al..  56056-56057 
Michigan  et  al,  56055-56056 

Interstate  Commerce  Commission 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  Inc,  et  al.,  56089-56093 
Railroad  services  abandonment: 

Consolidated  Rail  Corp.,  56093 

Norfolk  ft  Western  Railway  Co.,  56093 

Justice  Department 

See  Drug  Enforcement  Administration 


Labor  Department 

NOTICES 

North  American  Agreement  on  Labor  Cooperation; 
submission  acceptance  for  review: 
United  Electrical,  Radio,  and  Machine  Workers  of 
America,  56094-56095 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Caribou  National  Forest,  ID,  56030-56032 

Legal  Services  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  56113 

Minority  Business  Development  Agency 

NOTICES 

Business  development  center  program  appUcations: 
Alaska,  56059-56060 

National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 
Rulemaking,  research  and  enforcement  programs,  56105- 
56106 

National  institute  of  Standards  and  Technology 

NOTICES 

Information  processing  standards,  Federal: 
POSIX;  portable  operating  system  interface;  correction, 
56114 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Advisory  Committee  to  Director,  56081 
National  Heart,  Lung  and  Blood  Institute,  56082 
Research  Grants  Division  special  emphasis  panels,  56082 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Western  Pacific  crustacean,  56004-56006 
PROPOSED  RULES 
Fishery  conservation  and  management: 

Gulf  of  Mexico  reef  fish 
Hearings,  56029 
NOTICES 
Permits: 

Endangered  and  threatened  species,  56060 

National  Telecommunications  and  information 
Administration 

NOTICES 
Meetings: 
Information  Society  G-7  ministerial  level  conference. 
56060-56061 

Navy  Department 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Base  realignment  and  closure — 
Naval  Base,  Charleston,  SC,  56062-56063 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availabihty,  etc.: 
Commonwealth  Edison  Co.,  56095-56096 


UMI 


VI 


Fadcral  Registtr  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Contents 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday.  November  10.  1994  /  Contents 


vn 


19  94 


Maine  Yankee  Atomic  Power  Co.,  56096-56097 
Applications,  hearings,  determinations,  etc.: 

Power  Authority  of  State  of  New  York,  56097-56098 
Radiation  Management  Consuhants,  56096-56099 

Ofllc#  of  United  Ststes  Trade  RapfwenMNe 

See  Trade  Representative.  Office  of  United  States 

Patent  and  Trademarli  Offica 

PROPOSED  RULES 
Patent  cases: 
Term  extensions  for  patents,  58015-56019 

Public  Health  Servica 

See  Food  and  Drug  Administratioa 
See  National  Institutes  of  Health 
Nonccs 

Agency  information  collection  activities  under  OMB 
review.  56083-56086 

Securities  and  Excttange  Commission 

NOTICCS 

Self-regulatory  organizations:  proposed  rule  changes: 
Delta  Government  Options  Corp..  56099-56100 
Depository  Trust  Co.:  correction.  56114 
Government  Securities  Clearing  Corp.,  56100-56102 
Midwest  Clearing  Corp.  et  al.:  correction.  56114 
National  Association  of  Sefnirities  Dealers,  faic..  56102- 
56103 

Smalt  Buelneas  AdmMatrattofi 

NOTICES 

Disaster  loan  areas: 

Georgia,  56103-56104 

Wisconsin,  56104 
Meetings:  district  and  regional  advisory  councils: 

Hawaii,  56104 

Special  Counaal  Offica 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board:  membership.  56099 

Thrift  Supervision  Office 

NOTICES 

Receiver  appointments: 
Carteret  Federal  Savings  Bank  of  Florida,  56106 
Cherokee  Valley  Federal  Savings  Association,  56106 
Home  F.S.B..  56106 


Second  National  Federri  Savings  Association.  56106- 

56107 
TransOhio  F.S.B.,  56107 
Applications,  hearings,  determinations,  etc.: 
Catlettsburg  Federal  Savings  &  Loan  Association.  56107 
Central  Kentucky  Federal  Savings  ft  Loan  Association. 

56107 
Fed  One  Bank.  M.H.C.,  56107 
First  Federal  Savings  ft  Loan  Association.  56107 
First  Federal  Savings  Bank  of  Frankfort,  56107 
First  Keystone  F.S.B.,  56107-56108 
.  Gilmer  Savings  Bank  F.S.B..  56108 
Home  Building  Savings  Bank,  F.S.B..  56108 
Huntington  Federal  Savings  &  Loan  Association,  56108 
hivestors  Federal  Savings.  56108 
Lafayette  Savings  Bank.  F.S.B.,  56108 
Mutual  Savings  Bank,  F.S.B.,  56108 
Perry  County  Savings  Bank.  F.S.B..  56109 
Twin  City  F.S.B..  56109 
Washington  Federal  Bank  for  Savings.  56109 
Watsonville  Federal  Savings  ft  Loan  Association.  56109 

Trade  Representative,  Offica  of  Unfled  States 

NOTICES 
Japan: 
Auto  parts  replacement  market  access  barriers: 
investigation  and  request  for  comments.  56099 

Transportation  Department 

See  Federal  Aviation  Administration 

See  National  Highway  TrafBc  Safety  Administration 

Traaaury  Department 

See  Customs  Service 

See  Fiscal  Service 

See  Thrift  Supervision  Office 

United  Statea  Information  Agency 

NOTICES 

Grants  and  cooperative  agreements:  availability,  etc.: 
Newly  Independent  States  (NIS) — U.S.  academic  studies 
inlxiund/outboimd  program.  56109-56111 

Vatarans  Affairs  Department 

NOTICCS 

Advisory  committees:  annual  reports:  availability.  56111- 
56112 


Separata  Parts  In  Thia  Issue 

Part  II 

Department  of  Health  and  Human  Services.  Health  Care 
Financing  Administration,  56116-56252 

Part  Hi 

Department  of  Agricultive,  Agricultural  Marketing  Service, 
56254-56273 

Part  IV 

Environmental  Protection  Agency,  56276-56320 

PartV 

Department  of  Education.  56322 

Part  VI 

Department  of  Energy,  56324-56328 


PartVH 

Department  of  the  Interior,  Fish  and  Wildlife  Service, 
56330-56351 

Part  VIII       * 

Department  of  Housing  and  Url>an  Development,  56354- 
56371 


Reader  Aids 

Additional  information,  including  a  list  of  pubUc  laws, 
telephone  numbers,  and  finding  aids,  appears  in  the  Reader 
Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
niunbers,  Federal  Register  finding  aids,  and  a  Ust  of 
docimients  on  pubUc  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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A  cumulative  list  of  the  parts  affected  this  month  can  bo  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Mariceting  Service 

7  CFR  Parts  932  and  944 
{Docket  Na  FV94-032-1FIR] 

OHves  Grown  in  Ciriifomla  and 
Imported  Olives;  Hnai  Rule 
EstabUstilng  Umited  Use  Olive 
Requirements  During  the  1994-95 
Crop  Year 

AQENCV:  Agricultural  Mariceting  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Acpricultiue  (Department)  is  adopting  as 
a  final  rule  without  change,  the 
provisions  of  an  interim  final  rule 
which  authorized  the  use  of  smaller 
sized  olives  in  the  production  of  limited 
use  styles  for  California  olives  during 
the  1994-95  crop  year.  This  rule  is 
intended  to  allow  more  olives  into  fresh 
market  channels  and  is  consistent  with 
current  market  demand  for  olives.  As 
required  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  this  rule  also  changes  the  olive 
import  regulation. 
EFFECTIVE  DATE:  December  12, 1994. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Caroline  C  Thorpe,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  Room  2523-S,  Washington, 
D.C  20090-6456;  telephone  (202)  720- 
5127,  or  Terry  Vawter,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  2202 
Monterey  Street,  Suite  102-B,  Fresno, 
CA  93721,  telephone  (209)  487-5901. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  148  and  Order  No.  932  (7  CFR  Part 
932),  as  amended,  regulating  the 
handling  of  olives  grown  in  California, 
hereinafter  referred  to  as  the  order.  The 
order  is  effective  under  the  Agricultural 


Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C  601-€74),  hereinafter 
referred  to  as  the  Act 

This  rule  is  also  issued  under  secticoi 
8e  of  the  Act.  which  requires  the 
Secretary  of  Agriculture  to  issue  grade, 
size,  quahty,  or  maturity  requirements 
for  certain  listed  commodities, 
including  olives,  imparted  into  the 
United  S^tes  that  are  the  same  as,  or 
comparable  to.  those  requirements 
imposed  upon  the  domestic 
commodities  regulated  imder  the 
Federal  mariceting  orders. 

The  Department  ig  issuing  this  rule  in 
conformance  Mrith  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608(1 5)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  tiie  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  imder 
Federal  marketing  orders. 

There  are  5  handlers  of  California 
olives  that  will  be  subject  to  regulatian 
under  the  order  during  the  current 
season,  and  there  are  al>out  1,200  olive 
producers  in  California.  There  are 
approximately  25  importers  of  olives 
subject  to  the  olive  import  regulation. 
Small  agricultural  producers  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $500,000,  and  small  agricultural 
service  firms,  v^di  include  handlers 
and  importers,  have  been  defined  by  the 
Small  Business  Administration  as  those 
having  annual  receipts  of  less  than 
$5,000,000.  None  of  the  domestic  olive 
handlers  may  be  classified  as  small 
entities.  The  majority  of  olive  producers 
and  importers  may  be  classified  as  small 
entities. 

Nearly  all  of  the  olives  grown  in  the 
United  States  are  produced  in 
California.  The  growing  areas  are 
scattered  throughout  California  with 
most  of  the  commercial  production - 
coming  from  inland  valleys.  The 
majority  of  olives  are  produced  in 
central  California.  CaUfornia  olives  are 
primarily  used  for  canned  ripe  whole 
and  whole  pitted  olives  M^ch  are  eaten 
out  of  hand  as  hors  d'oeuvres  or  used 
as  an  ingredient  in  cooking  and  in 
salads.  The  canned  ripe  oUve  market  is 
essentially  a  domestic  market.  A  few 
shipments  of  Cahfomia  olives  are 
exported. 

Olive  production  has  fluctuated  from 
a  low  of  24,200  tons  during  the  1972- 
73  crop  year  to  a  high  of  163.023  tons 
during  the  1992-93  crop  year.  The 
Cahfomia  Olive  Committee  (committee) 
indicated  that  1993-94  production 
totalled  about  120.049  tons.  Total 
production  for  the  1994-95  crop  year  is 
estimated  to  be  95,000  tons.  Because 
olive  trees  need  to  restore  their  nutrients 
from  one  season  to  the  next,  various 
varieties  of  ofives  produced  in 
Cahfomia  have  alternate  bearing 
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tendencies.  This  results  in  high 
production  one  year  and  low  the  next, 
which  usually  causes  the  total  crop  to 
vary  greatly  from  year  to  year.  This  crop 
year's  estimated  production  is  expected 
to  be  smaller  than  last  year  due  to 
weather  conditions  early  in  the  season 
which  resulted  in  poor  fruit  pollination. 

However,  based  on  past  production 
and  marketing  experience,  the 
committee  believes  that  handlers  will 
need  smaller  sized  olives  during  the 
1094-95  crop  year  to  meet  market 
demand  for  limited  use  styles  of  canned 
olives.  Limited  use  olives  are  too  small 
to  meet  the  minimum  size  requirements 
established  for  whole  and  whole  pitted 
canned  ripe  olives.  However,  they  are 
large  enough  to  be  suitable  for 
processing  into  limited  use  styles  such 
as  wedges,  halves.  sUces,  or  segments. 
Absent  this  action,  olives  which  are 
smaller  than  those  authorized  for  whole 
and  whole  pitted  canning  uses  would 
have  to  be  disposed  of  by  handlers  into 
non-canning  uses  such  as  crushing  into 
oil. 

Paragraph  (a)(3)  of  §  932.52  of  the 
order  provides  that  processed  olives 
smaller  than  tke  sizes  prescribed  for 
whole  and  whole  pitted  styles  may  be 
used  for  limited  uses  if  recommended 
by  the  committee  and  approved  by  the 
Secretary.  Until  October  1, 1991, 
paragraph  (a)(3)  also  prescribed 
minimum  sizes,  by  variety  group,  which 
could  be  authorized  for  use  in  the 
production  of  limited  use  styles  by  the 
Secretary. 

Effective  October  1, 1991.  certain  non- 
canning  size  disposition  requirements 
speciHed  in  §932.Sl(a)(3]  and  minimum 
sizes  authorized  for  limited  use 
specified  in  §g32.52(a)(3)  of  the 
marketing  order  were  suspended.  The 
committee  may  now  recommend  the  use 
of  olives  for  Umited  uses  that  are 
smaller  than  those  previously  permitted 
under  the  order.  Minimum  size  and 
grade  requirements  may  be 
recommended  annually  by  the 
committee  and  approved  by  the 
Secretary.  During  the  past  three  crop 
years.  1991-92.  1992-93.  and  1993-94, 
the  committee  recommended  sizes 
smaller  than  those  previously 
authorized. 

The  minimum  sizes  which  could 
previously  be  authorized  for  limited 
uses  were  established  in  a  1971 
amendment  to  the  marketing  order. 
Olives  smaller  than  the  prescribed 
minimum  sizes  which  could  be 
authorized  for  limited  uses  had  to  be 
disposed  of  through  less  profitable  non- 
caxming  uses  such  as  crushing  for  oil. 
Retximsto  producers  are  lower  on  fruit 
used  for  such  purposes.  The  use  of 
smaller  sized  olives  for  limited  use 


styles  has  been  authorized  in  all  but  two 
crop  years  since  the  order  was 
promulgated  in  1965. 

This  final  rule  finalizes  an  interim 
final  rule  that  will  help  growers  and 
handlers  to  meet  the  growing  market 
demand  for  limited  use  style  oUves 
based  upon  current  conditions.  The 
limited  use  size  requirements  allow  the 
use  of  sizes  which  would  otherwise 
have  to  be  disposed  of  for  less 
profitable,  non-canning  uses.  Permitting 
the  use  of  such  smaller  olives  for 
limited  use  styles  would  therefore 
improve  grower  returns. 

On  July  13. 1994,  the  committee 
reconunended  by  a  vote  of  15-1,  to 
establish  grade  and  size  regulations  for 
limited  use  size  olives  during  the  1994- 
95  crop  year  pursuant  to  paragraph 
(a)(3)  of  S  932.52  of  the  order.  The  one 
handler  member  who  dissented  was 
concerned  that  approval  of  limited  use 
size  olives  would  be  detrimental  to 
handlers,  due  to  already  large 
inventories  of  such  olives  from  the  two 
previous  seasons.  The  recommended 
grade  and  size  requirements  are  the 
same  as  those  established  during  the 
1990-91  crop  year,  which  means 
slightly  larger  minimum  sizes  than  were 
in  effect  during  the  1991-92. 1992-93. 
and  1993-94  crop  years. 

The  specified  sizes  for  the  different 
olive  variety  groups  are  the  minimum 
sizes  which  are  deemed  desirable  for 
use  in  the  production  of  Umited  use 
styles  at  this  time.  As  in  i}ast  years, 
permitting  the  use  of  the  smaller  olives 
in  the  production  of  limited  use  styles 
allowed  handlers  to  take  advantage  of 
the  strong  market  for  halved,  segmented, 
sliced,  and  chopped  canned  ripe  olives. 
Handlers  will  bie  able  to  market  more 
olives  with  this  relaxation  in  size 
requirements  than  under  regulations 
effective  prior  to  the  interim  final  rule. 

The  committee  also  based  its  decision 
on  certain  production  and  market 
factors.  The  last  three  crop  years  were 
the  first  crop  years  that  limited  use 
olives  were  authorized  at  sizes  below 
the  1990-91  crop  year  minimum  size 
requirements.  Prior  to  the  1990-91  crop 
year,  the  committee  investigated  limited 
use  olives  that  were  below  permitted 
minimum  sizes.  From  investigations 
and  sur\'eys  within  the  industry,  the 
committee  determined  that  limited  use 
olives  below  1990-91  minimiun  sizes 
could  be  efficiently  sliced  using  oirrent 
technology.  However,  consumer  interest 
in  and  need  for  such  olives  also  bad  to 
be  determined,  specifically  for  smaller 
sliced  olive  rings.  Thus,  minimtun  size 
requirements  below  the  1990-91  crop 
3rear  were  recommended  and  became 
effective  for  limited  use  oUves. 


During  tha  following  three  seasons, 
the  industry  experienced  a  higher 
percentage  of  broken  pieces  in  the 
smaller  olives  than  with  the  slightly 
larger  sizes.  The  U.S.  Standards  for 
Grades  of  Canhed  Ripe  Olives 
(Standards)  define  a  broken  piece  as  any 
piece  of  olive  that  is  less  than  three' 
quarters  of  a  full  unit.  This  situation  had 
a  negative  impact  on  the  California  olive 
market  as  the  extra  broken  pieces 
caused  ciistomers  to  complain  about  the 
lack  of  imiformity  and  poorer  quaUty  of 
product  from  these  smaller  sizes.  Such 
olives  also  had  to  compete  with 
imported  siloed  oUves  that  had  fewer 
broken  pieces.  Therefore,  the  committee 
recommended  sUghtly  larger  minimum 
size  requirements  for  limited  use  olives 
in  order  to  improve  the  quality  of  and 
enhance  the  market  for  California 
hmited  use  olives. 

Also,  the  committee  estimates  that 
production  for  this  crop  year  is  expected 
to  be  at  95,000  tons,  which  is  smaller 
than  the  previous  two  seasons.  Weather 
conditions  early  in  the  crop  year  caused 
poor  pollination  resulting  in  a  smaller 
crop  with  an  uneven  distribution  of 
sizes.  The  1992-93  and  1993-94  crop 
years  produced  large  crops  of  163,023 
tons  and  120,049  tons,  respectively. 
During  years  with  large  oUve  crops,  the 
ratio  of  limited  use  olives  to  other  sizes 
tends  to  be  higher;  there  are  more 
limited  use  size  olives  in  proportion  to 
the  other  sizes.  During  years  with  small 
olive  crops,  the  ratio  of  smaller  olives  to 
other  sizes  is  smaller;  there  tends  to  be 
fewer  limited  use  size  olives  in 
proportion  to  the  other  sizes.  The 
increased  availability  of  limited  use 
sized  fruit  could  be  reflected  in  handler 
processing  for  the  last  three  seasons.  For 
example,  during  the  1992-93  crop  year, 
19  percent  of  the  olives  (163,024  tons) 
processed  by  handlers  were  Umited  use, 
and  during  the  1991-92  crop  year,  11 
percent  of  total  olives  (63,259  tons) 
processed  by  handlers  were  limited  use. 
Although  limited  use  minimum  sizes 
were  larger  dtuing  the  1990-91  season, 
limited  use  olives  processed  by  handlers 
were  16  percent  of  total  olives  (126,879 
tons)  purchased  by  handlers.  Thus, 
unlike  the  two  previous  seasons,  fewer 
small  limited  use  olives  are  expected  to 
be  harvested  this  season.  The  percentage 
of  limited  use  olives  is  expected  to  be 
smaller.  The  sUght  increase  in  minimum 
limited  use  size  requirements  being 
established  for  the  1994-95  season  is 
therefore  not  expected  to  greatly  impact 
available  supplies. 

Thus,  it  is  found  that  permitting 
limited  use  olives  as  recommended  by 
the  conunittee  is  expected  to  improve 
market  conditions,  and  grower  returns. 


and  meet  market  needs  for  limited  use 
style  olives. 

Section  8(e)  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
olives  imder  a  domestic  marketing 
order,  imported  olives  must  meet  the 
same  or  comparable  requirements.  This 
action  allows  smaller  olives  for  limited 
use  styles  under  the  marketing  order. 
Therefore,  a  corresponding  change  is 
needed  in  the  olive  import  rraulation. 

Canned  ripe  olives,  and  buu  olives 
for  processing  into  canned  ripe  olives, 
imported  into  the  United  States  must 
meet  certain  minimum  grade  and  size 
requirements  specified  in  Olive 
Regulation  1  (7  CFR  944.401).  All 
caimed  ripe  olives  are  required  to  be 
inspected  and  certified  prior  to 
importation  (release  bora  custody  of  the 
United  States  Custom  Service),  and  all 
bulk  olives  for  processing  into  canned 
ripe  olives  must  be  inspected  and 
certified  prior  to  canning.  "Canned  ripe 
olives"  means  olives  in  hermetically 
sealed  containers  and  heat  sterilized 
under  pressure,  of  two  distinct  types, 
"ripe"  and  "green-ripe",  as  defined  in 
the  Standards.  The  term  does  not 
include  Spanish-style  ^reen  olives. 

Any  lot  of  olives  failing  to  meet  the 
import  requirements  may  be  exported, 
disposed  of.  or  shipped  for  exempt  uses. 
Exportation  or  disposal  of  such  olives 
would  be  accomplished  imder  the 
supervision  of  the  Processed  Products 
Branch  of  the  Fruit  and  Vegetable 
Division,  with  the  costs  of  certifying  the 
disposal  of  the  olives  borne  by  the 
importer.  Exempt  olives  are  those 
imported  for  processing  into  oil  or 
donation  to  charity.  Any  person  may 
also  import  up  to  100  pounds  (drained 
weight)  of  canned  ripe  olives  or  bulk 
olives  exempt  from  Uiese  grade  and  size 
requirements. 

This  final  rule  finaUzes  an  interim 
final  rule  that  modified  paragraph 
(b)(12)  of  the  olive  import  regulation  to 
authorize  the  importation  of  oulk  olives 
which  do  not  meet  the  minimum  size 
requirements  established  for  oUves  for 
whole  and  whole  pitted  uses  to  be  used 
in  the  production  of  limited  use  styles 
during  the  1994-1995  crop  year.  This 
rule  also  finalizes  establishment  of  size 
regulations  for  such  olives  in  paragraph 
(b)(l2). 

The  committee  recommended 
authorizing  establishment  of  minimum 
sizes  for  use  in  the  production'  of 
limited  use  styles  during  the  1994-95 
crop  year.  The  sizes  are  specified  in 
terms  of  minimum  weights  for 
individual  olives  in  various  variety 
groups  and  are  the  same  for  both 
domestic  and  imported  oUves.  An  extra 
category  is  continued  in  the  import 


regulation  to  apply  comparable 
requirements  for  varieties  not  grown 
domestically.  The  minimum  sizes  for 
import  requirements  are  as  follows:    • 
Variety  Grdhp  1,  except  the  Ascolano, 

Barouni.  or  St.  Agostino  varieties — ^/oo 

poimd 
Variety  Group  1  of  the  Ascolano, 

Baroimi,  or  St.  Agostino  varieties — 

Vi4o  pound 
Variety  Group  2.  except  the  Obliza 

variety — Vibo  pound 
Variety  Ooup  2  of  the  Obfiza  variety — 

Vi4o  poimd 
Olives  not  identifiable  as  to  variety  or 

variety  group^Viso  pound 

Each  of  the  categories  includes  a  35 
percent  tolerance  for  olives  weighing 
less  than  the  specified  minimum  size. 

Continuing  to  permit  the  use  of 
smaller  olives  in  the  production  of 
limited  use  styles  will  allow  importers 
to  take  better  advantage  of  the  strong 
market  for  halved,  segmented,  sliced, 
and  chopped  canned  ripe  olives. 
Importers  will  be  able  to  import  and 
market  more  ohves  than  would  be 
permitted  under  regulations  prior  to  the 
interim  final  rule  that  relaxed  size 
requirements.  This  additional 
opportimity  is  provided  to  maximize  the 
use  of  the  available  olive  supply  and 
faciUtate  market  expansion.  Prior  to  the 
interim  final  rule,  the  smaller  fruit 
could  not  be  imported  for  limited  uses, 
and  would  have  to  be  disposed  of 
through  less  profitable,  non-canning 
uses  uinder  the  su[>ervision  of  the 
inspection  service,  exported,  or  utilized 
in  exempt  outlets. 

Based  on  these  considerations,  the 
Administrator  of  the  AMS  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  accordance  with  section  8e  of  the 
Act,  the  U.S.  Trade  Representative  has 
concurred  with  the  issuance  of  this  final 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
committee's  recommendation,  and  other 
available  information,  it  is  found  that 
this  final  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
pohcy  ofthe  Act. 

ListofSubjjBcts 

7CFRPart932 

Marketing  agreements,  Olives, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  944 

Avocados,  Food  grades  and  standards, 
Grapefruit,  Grapes,  Imports.  Kiwifruit, 
Limes.  Olives,  Oranges. 


For  the  reasons  set  forth  in  the 
preamble  7  CFR  Parts  932  and  944  are 
amended  as  follows: 

1.  The  authority  citation  for  7  CFR 
Parts  932  and  944  continue  to  read  as 
follows: 

Authority:  7  U.S.C  601-674. 

PART  932— OLIVES  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  932  which  was 
published  at  59  FR  46907  on  September 
13, 1994,  is  adopted  as  a  final  rule 
without  change. 

PART  944-FRUITS:  IMPORT 
REGULATIONS 

Accordingly,  the  interim  final  rule 
amending  7  CFR  Part  944  which  was 
published  at  59  FR  46907  on  September 
13, 1994,  is  adopted  as  a  final  rule 
without  change. 

Dated:  November  4, 1994. 
Eric  M .  Fonum, 

Deputy  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc  94-27920  Filed  11-9-^94;  8:45  am) 
muMta  ooet  un-ta-r 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulation  H;  Docket  No.  R-oe54] 

Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System 

AGBICY:  Board  of  Governors  ofthe 
Federal  Reserve  System. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  is  amending  its 
Regulation  H  to  remove  the  requirement 
that  a  state  member  bank  publish  its 
reports  of  condition.  The  amendment 
implements  section  308  of  the  Riegle 
Commtmity  Development  and 
Regulatory  Improvements  Act  of  1994 
which  contains  a  number  of  measures  to 
reduce  the  burden  of  federal  regulation 
in  depository  institutions. 
EFFECTIVE  DATE:  November  10, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lawranne  Stewart,  Senior  Attorney 
(202/452-3513),  Legal  Division;  or 
Nancy  Rawlings,  Senior  Financial 
Analyst,  (202/  452-3059),  Division  of 
Banking  Supervision  and  Regulation. 
For  the  hearing  impaired  only. 
Telecommunications  Device  for  the  Deaf 
("TDD"),  Dorothea  Thompson  (202/ 
452-3544). 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Riegle  Community  Development  and 
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Regulatory  Improvements  Act  of  1994 
(Pub.  L.  103-325. 108  Stat.  2160)  (the 
Act)  contains  a  number  of  measures  to 
reduce  the  burden  of  federal  regulation 
on  depository  institutions.  Title  m, 
section  308,  amended  the  Federal 
Reserve  Act  to  repeal  the  requirement  in 
section  9.  paragraph  6(12  U.S.C.  324) 
that  state  member  banks  publish  their 
reports  of  condition.  Section  308  also 
removed  similar  publication 
requirements  in  the  National  Bank  Act 
and  the  Federal  Deposit  Insurance  Act. 

The  Board's  Regulation  H, 
Membership  of  State  Banking 
Institutions  in  the  Federal  Reserve 
System,  currently  requires  that  a  state 
member  bank  publish  its  report  of 
condition  (Forms  FFIEC  031-034) 
within  20  days  of  the  date  the  call  for 
a  report  of  condition  is  issued.  12  CFR 
208.10(a).  The  report  of  condition  is 
included  in  the  Consolidated  Reports  of 
Condition  and  Income,  usually  referred 
to  as  the  "Call  Report,"  that  state 
member  banks  generally  are  required  to 
submit  on  a  quarterly  basis. 

In  order  to  achieve  the  reduction  in 
regulatory  burden  intended  under  the 
Act,  the  Board  is  removing  the 
provisions  of  Regulation  H  that  require 
publication  of  a  state  member  bank's 
report  of  condition.  The  amendments 
delete  paragraphs  (a)  and  (b)  of  §  208.10 
of  the  regulation.  Additionally,  the 
section  is  renamed  to  reflect  the  subject 
of  the  remaining  paragraph,  in  which 
the  Board  exercises  its  authority  under 
section  21  of  the  Federal  Reserve  Act  to 
waive  submission  of  reports  of  affiliates 
by  state  member  banks  required  under 
section  9  of  the  Federal  Reserve  Act. 

The  Board  notes  that  a  bank's  Call 
Reports,  including  its  reports  of 
condition,  will  continue  to  be  publicly 
available  through  the  National 
Technical  Information  Service  of  the 
United  States  Department  of  Commerce 
under  the  Board's  Rules  Regarding 
Availability  of  Information.  See  12  CFR 
261.6(c)(3).  Additionally,  state  member 
banks  will  continue  to  be  required  to 
advise  shareholders,  customers,  and  the 
general  pubUc  of  the  availability  of  year- 
end  Call  Reports  or  other  financial 
information  under  §  208.17  of 
RegulaUon  H.  See  12  CFR  208.17.  The 
Board  beUeves  that  these  provisions  are 
sufficient  to  ensure  that  adequate 
information  is  available  to  the  public 
with  respect  to  the  condition  of  a  state 
member  bank.  Additionally,  the 
amendment  has  no  effect  on  any 
publication  requirements  that  may  be 
imposed  on  a  state  member  bank  under 
state  law. 


Notice  and  Public  Participation 

The  provisions  of  the  Administrative 
Procediue  Act  relating  to  notice  and 

Eublic  participation  (5  U.S.C  553(b)) 
ave  not  been  followed  in  connection 
with  the  adoption  of  these  amendments. 
as  the  amendments  implement  a 
statutory  provision  that  is  intended  to 
reduce  the  regulatory  burden  on  banks. 
The  Board  therefore  finds  good  cause  for 
determining,  and  so  determines,  that 
notice  and  public  participation  are 
unnecessary  and  contrary  to  the  pubUc 
interest. 

The  provisions  of  the  Act  relating  to 
notice  of  the  effective  date  of  a  rule  (5 
U.S.C  553(d))  have  not  been  followed  in 
connection  with  the  adoption  of  these 
amendments.  Section  308  of  the  Act  was 
effective  as  of  the  date  of  enactment 
(September  24. 1994),  and  the  Board  is 
amending  Regulation  H  promptly  to 
implement  the  statutory  provision.  For 
this  reason,  the  Board  finds  there  is 
good  cause  to  determine,  and  so 
determines,  that  notice  is  not  necessary 
and  would  be  contrary  to  the  purpose  of 
section  308.  These  amendments  have 
therefore  been  published  in  final  with 
an  immediate  effective  date. 

Regulatory  Flexibility  Act 

Because  the  Board  finds  that  no  notice 
of  proposed  rulemaking  is  required,  a 
statement  concerning  the  efliscts  of  the 
rule  on  small  entities  is  also  not 
required  under  the  Regulatory 
Flexibility  Act.  5  U.S.C  604.  The  Board 
notes,  however,  that  the  proposed 
amendments  will  reduce  the  regulatory 
burden  imposed  on  all  state  member 
banl^  The  amendments  should  be 
particularly  helpful  to  smaller 
institutions  for  which  the  publication 
requirement  represent  a  more  significant 
cost  burden. 

List  of  Subiects  in  12  CFR  Part  206 

Accounting,  Agriculture,  Banks, 
banking.  Capital  adequacy.  Confidential 
business  information.  Currency,  Federal 
Reserve  System,  Reporting  and 
recordkeeping  requirements.  Securities. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  amends  12  CFR 
part  208  as  set  forth  below. 

PART  20e-MEMBER8HIP  OF  STATE 

BANKma  MSTmmoNS  in  the 

FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  Fait  208 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C  36,  248(a),  248(c). 
321-330a.  371d,  461,  481-486.  601,  611, 
1814, 1823(i),  1828(0),  18310. 1831p-l.  310S. 
3310.  3331-3351  and  3M6-3909: 15  U.S.C 


78b,  781(b).  781(g).  781(i).  78o-4(cKS).  78q. 
78q-1  and  78w-,  31  U.S.C  5318. 

2.  Section  208.10  is  amended  as 
follows: 

a.  The  section  heading  is  revised: 

b.  Paragraphs  (a)  and  (b)  are  removed; 
and 

c.  The  paragraph  designation  and 
heading  for  paragraph  (c)  are  removed. 

The  revised  Section  heading  reads  as 
follows: 

1206.10   Waiver  of  report*  of  affiliates. 


Subpart  A— {Amanded] 

3.  In  Subpart  A.  footnotes  11  through 
13  are  redesignated  as  footnotes  9 
through  11,  respectively. 

{206.17    [AmandMJ] 

4.  Section  208.17  is  amended  by 
removing  the  undesignated  text 
following  paragraph  (a)(2). 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  November  4, 1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
IFR  Doc  94-27870  Filed  11-9-94;  8:45ani) 

Cod*  stie-ei-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14CFRPart39 

[Docket  No.  »3-Niyi-197-AD;  Amendment 
39-0064;  AO  04-22-06] 

Airworthineaa  Diractivea;  Fokkar 
Model  F28  Mark  0100  Serie*  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
appUcable  to  certain  Fokker  Model  F28 
Mark  0100  series  airplanes,  that  requires 
inspections  to  detect  cracks  of  certain 
demountable  flange  (inboard]  wheel 
subassemblies  and  of  the  bolt  bosses  on 
certain  demountable  flange  (outboard) 
wheel  subassemblies,  and  modification 
or  replacement  of  the  wheel 
subassemblies.  This  amendment  is    . 
prompted  by  reports  of  cracks  and 
broken  spokes  found  on  certain  main 
wheel  assemblies  of  these  airplanes.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  loss  of  a  main 
wheel  assembly  during  takeoff  or 
l^^nding  ^ 

DATES:  Effective  December  12, 1994. 
The  incorporation  by  refiarence  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
12. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fiom  Fokker  Aircraft  USA.  Inc..  1199 
North  Fairfax  Street.  Alexandria, 
Virginia  22314.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Docket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
Standardization  Branch.  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2141;  fax  (206)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Fokker 
Model  F28  Mark  0100  series  airplanes 
was  pubUshed  in  the  Federal  Register 
on  February  28.  1994  (59  FR  9450).  That 
action  proposed  to  require  inspections 
to  detect  cracks  of  certain  demountable 
flange  (inboard)  wheel  subassembhes 
and  of  the  bolt  bosses  on  certain 
demountable  flange  (outboard)  wheel 
subassembhes,  and  modification  or 
replacement  of  the  wheel 
subassemblies. 

Interested  persons  have  been  afforded 
cm  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

One  commenter  requests  that 
proposed  paragraphs  (a)  and  (b)  be 
revised  to  provide  credit  for  inspections 
accomplished  within  the  last  500 
landings  before  the  final  rule  becomes 
effective.  This  commenter  has  been 
performing  the  repetitive  inspections 
proposed  in  the  AD.  The  commenter 
indicates  that  accomplishment  of  these 
inspections  has  proven  to  provide  an 
acceptable  level  of  safety  by  detecting 
all  cracking  before  a  critical  ciunulative 
defect  size  has  been  exceeded. 

The  FAA  does  not  concur  with  the 
commenter's  request.  The  FAA  finds 
that  the  requested  change  is 
unnecessary  because  such  credit  is 
provided  by  the  statement  in  the  AD, 
"Required  as  indicated,  unless 
accomphshed  previously."  Any 
operator  that  has  accomplished  the 
required  inspections  may  take  credit  for 
those  inspecticms  provided  that  the 


repetitive  inspections  are  accomplished 
in  accordance  with  the  requirements  of 
this  AD. 

The'  same  commenter  also  requests 
that  paragraphs  (a)(1)  and  {b)(l)  of  the 
proposed  rule  be  revised  to  clarify  that 
the  modification  must  be  accomplished 
prior  to  further  flight  following  (he  third 
inspection  accomphshed  after  the 
effective  date  of  the  AD.  Since  the 
commenter  has  been  conducting  the 
proposed  inspections,  the  FAA  infers 
from  this  commenter's  request  that  it 
would  like  credit  for  those  inspections 
without  having  to  modify  the  wheel 
subassemblies  sooner  than  the  AD 
would  require  had  the  operator  not 
conducted  any  inspections. 

The  FAA  concurs  that  clarification  is 
necessary,  and  has  revised  paragraphs 
(a)(1)  and  (b)(1)  of  the  final  rule  to 
clarify  its  intent  that  the  modification 
must  be  accomplished  prior  to  further 
flight  following  the  third  inspection 
accomplished  after  the  effective  date  of 
this  AD. 

This  commenter  also  requests  that 
paragraph  (c)  of  the  proposed  rule  be 
revised  to  delete  the  words  "and 
modified."  The  commenter  points  out 
that  wheel  subassembhes  that  are 
inspected  in  accordance  with  the 
proposal  may  remain  in  service  imtil  the 
third  inspection  after  the  effective  date 
of  the  AD,  at  which  time  those 
subassembhes  must  be  modified. 
Therefore,  a  wheel  subassembly  that  has 
been  inspected  in  accordance  with  the 
proposed  rule  would  be  considered  to 
be  safe.  The  FAA  finds  that  clarification 
is  necessary.  Paragraph  (c)  of  the  final 
rule  has  been  revised  to  specify  that 
certain  parts  may  not  be  installed  on  the 
airplane  unless  the  part  has  been 
inspected  and  subsequently  modified  in 
accordance  with  the  requirements  of 
this  AD. 

The  FAA  has  revised  paragraphs  (a)(2) 
and  (b)(2)  of  the  final  rule  to  indicate 
that  the  replacement  procedures 
required  by  those  paragraphs  are  found 
in  the  Airplane  Maintenance  Manual. 
This  information  was  omitted 
inadvertently  from  the  proposal. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  pubUc  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  87  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  14 
work  hours  per  airplane  to  accompUsh 
the  required  actions,  and  that  the 


average  labor  rate  is  S55  per  work  hotu". 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $66,990,  or  $770  per 
airplane. 

The  total  cost  impact  figure  discnssed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accompfish 
those  actions  in  the  hituie  if  this  AO 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantia]  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States.,  or 
on  the  distribution  of  power  and 
responsibihties  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  PoUdes  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
v«rill  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit>m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(g);  and  14  CFR 
11.89. 
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2.  Section  39.13  is  ameiided  by 
adding  the  foUowing  oew  airworthiness 
directive: 

•4-02-09  Fokkan  Amendment  30-fle$4. 
Docliat  03-NM-197-Aa 

ADplicability:  Modal  F2S  Mark  0100  Mriat 
airplanes  equipped  with  Aircraft  Braking 
SytteoM  Cntporatiaa  (ABSQ  main  wheel 
aaaamUy.  p«t  number  S006131-4,  serial 
numbers  APR91-0570  througii  FEB93-0965 
inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  lose  of  a  main  wheel  aasemfoly 
during  takeoff  or  landing,  aooomplish  the 
foUowing: 

(a)  For  airplanes  equipped  with  a 
demountatUe  flange  (inboard)  wheel 
subassembly,  part  number  5008142-4.  serial 
numbers  APR91-0570  through  CXrr92-08S8 
inclusive,  or  S-APR91-0097  through  S- 
MAYg2-012e  inclusive:  Within  100  landings 
after  the  effective  date  of  ttiis  AD.  or  at  the 
next  tire  change,  whichever  occurs  first, 
perform  an  eddy  currant  inspection  to  detect 
cracks  of  the  wheel  subassembly,  in 
accordance  with  p>aragraph  C  of  SECTION 
0— A(XOMPLISHMENT  INSTRUCTIONS  of 
ABSC  Service  Bulletin  FolOO-32-46,  dated 
December  24. 1902.  Repeal  this  inspactioD 
thereafter  at  intervals  not  to  exceed  500 
landint{S  or  at  each  tire  change,  whichever 
occurs  first. 

(1)  If  oo  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD:  Prior  to  fiirther  flight  following  the  third 
inspection  accomplished  afte;  the  eSective 
date  of  this  AD.  modify  the  wheel 
subassembly  in  accordance  with  paragraph 
D.  of  SECTION  II— ACCOMPUSHMENT 
INSTRUCTIONS  of  the  service  bulletin.  After 
modification,  continue  to  inspect  in 
accacdaaoa  with  paragraph  (a)  of  this  AD  If 
no  cnck  it  found  during  the  first  two 
inspections  conducted  after  modification,  no 
further  action  is  required  by  this  paragraph. 

(2)  If  any  crack  is  found  during  any 
inspection  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  tli^t.  replace  the  wheel 
subassembly,  part  number  5008142-4,  with  a 
serviceable  part  in  accordance  with  the 
Airplane  Maintenance  Manual.  Such 
replacement  constitutes  terminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (a)  of  this  AD. 

(b)  For  airplanes  equipped  with  a 
demountable  flange  (outboard)  wheel 
subassembly,  part  number  5008140-1.  serial 
numbers  APIt91-OS70  through  FEB93-OW5 
inclusive,  or  S-MAR91-0002  through  S- 
FEB93-0010  iodusive:  Within  100  landii^ 
after  the  effective  date  of  this  AD,  or  at  the 
next  tire  change,  whichever  occurs  first, 
perform  an  edidy  current  inspection  to  detect 
cracks  of  the  bolt  bosses  of  the  wheel 
subassembly,  in  accordance  with  paragraph 
B.  of  SECTION  11— ACCOMPUSHMENT 
INSTRUCITONS  of  ABSC  Service  Bulletin 
FolOO-32-48,  dated  March  10. 1903.  Repeat 
this  iiupection  thereaher  at  intervals  not  to 
exceed  500  landings  or  at  each  tire  change, 
whichever  occurs  first. 

(1)  If  no  crack  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 


AD:  Pitor  to  further  Di^t  <oUowiag  the  thM 
inepectiop  accomplished  aDar  the  efiintiva 
date  of  this  AD,  modify  the  wheel 
suhassamhly  in  armniinre  with  paragraph  C 
of  SECTION  n— ACCOMPUSHMENT 
INSTRUCITONS  of  the  service  bulletin.  Such 
nuxllfication  constitutes  terminating  action 
for  the  lepetltive  inspections  required  by 
parapaph  (b)  of  thia  AD. 

(2)  If  asqr  cxack  is  found  during  any 
inspection  raqnired  by  paragraph  (b)  of  this 
AD,  prior  to  funhar  Qi^t.  replace  the  whaail 
subassembly,  part  number  5008140-1.  with  a 
servioeabla  part  in  acoordanca  with  the 
Airplane  Maintenance  Manual.  Such 
replacement  constitutes  tnrminating  action 
for  the  repetitive  inspections  required  by 
paragraph  (b)  of  this  AD. 

(c)  After  the  effactive  date  of  this  AD,  no 
person  shall  install  any  of  the  following  parts 
on  any  airplane  unkas  that  part  has  been 
inspected  in  accordance  with  paragraph  (a) 
or  (b)  of  this  AD,  as  applicable.  Following 
installation  of  any  such  part,  the  part  must 
be  repetitively  inspected  and  modified  in 
accordance  with  paragraphs  (a)  or  [b]  of  this 
AD,  as  applicable. 

(1)  ABIsC  demountable  flange  (inboard) 
wheel  subassembly,  part  number  5006142-4, 
having  serial  numbers  APR91-OS70  through 
OCT92-Oe58  inclusive,  or  S-APR91-0097 
through  S-MAYg2-0126  inchuive; 

(2)  ABSC  demountable  flange  (outboard) 
wheel  sufaasaembly.  part  nuc^er  5008140-1. 
having  serial  numbers  APRgi-0570  through 
FEB93-0965  inclusive,  or  S-MAR91-0002 
through  S-FEB93-O010  inclusive: 

(3)  Main  wheel  assembly,  part  number 
5008131-4,  having  serial  numbers  APR91- 
0570  through  FEB03-Oe65  inclusive. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manner, 
Standardization  Branch,  ANM-113,  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Princtpel  Maintenance 
Inspector,  «rho  may  add  comments  and  than 
sand  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note:  Information  concerning  the  existeaca 
of  approvnd  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.190 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  inspisctions  and  modifications  shall 
be  done  in  aooordance  with  ABSC  Service 
Bulletin  Fo10O-32-4e,  dated  December  24. 
1992;  or  ABSC  Service  Bulletin  FolOO-32- 
48.  dated  March  10, 1903.  This  incorporation 
by  refennce  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  5S2(a)  and  1  CFR  pari  51.  Copies  may 
be  obtained  from  Fokker  Aircraft  USA.  Ina. 
1199  North  Fair^  Street.  Alexandria. 
Virginia  22314.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SW..  Renton, 
Washington:  or  at  the  Office  of  the  Federal 


Register,  800  North  Capital  Street.  NW..  suite 
700.  Washington,  DC 

(g)  This  amendment  becomes  effective  on 
December  12, 1994. 

Issued  in  Renton.  Washii^gton.  on  October 
24, 1994. 

Dartell  M.  PadctraoB. 

Aetiag  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  04-2fi71»:  Filed  11-0-^04: 8:45  am] 


14  CFR  Part  39 

[Docket  No.  9»-NM-t13-A0:  Amendment 
39-M6S;  AO  94-21-0^ 

AinwoHMnMsOlractfvM;  Bombardiar 
(Formally  CanacWr)  MocM  CL-60(K- 
2B19  (Ragkmal  Jet  Sartea  100)  Sariaa 
Airplaifiaa 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directiva  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  series  airplanes,  that 
reqtiires  modification  of  the  stall 
prtjtection  system  (SPS)  input  wiring;  a 
revision  to  the  FAA-approved  Airplane 
Flight  Manual  (AFM)  to  specify  that  a 
pre-flight  check  of  the  slip/skid 
indications  must  be  conducted  prior  to 
engine  start;  and  modification  of  the 
stall  protection  computer  (SPC)  to 
accept  restored  dual  attitude  and 
heading  reference  system  (AHRS)  input. 
This  amendment  is  prompted  by  a 
report  that  the  AHRS  could  send 
conflicting  input  to  the  SPC  on  the 
airplane.  The  actions  specified  by  this 
AD  are  intended  to  prevent  the  loss  of 
stall  warning  protection  on  the 
airplanes. 

DATES:  Effective  December  12. 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  December 
12,  1994. 

AOOKESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc..  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centreville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  Rules  Dkocket. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Engine  and 
Propeller  Directorate,  New  York  Aircraft 
Certification  Office.  181  South  Franklin 
Avenue,  Valley  Stream,  New  York;  or  at 
the  Office  of  the  Federal  Register.  800 


North  Capitol  Street,  NW.,  suit^OO, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Cimeo,  Electrical  Engineer, 
Systems  and  Equipment  Branch,  ANE- 
173,  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  181  South  Franklin 
Avenue,  Room  202,  Valley  Stream,  New 
YoA  11581;  telephone  (516)  791-6427; 
fax  (516)  791-9024. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100)  series  airplanes  was 
published  in  the  Federal  Register  on 
March  4, 1994  (59  FR  10340).  That 
action  proposed  to  require  modification 
of  the  stall  protection  system  (SPS) 
input  wiring;  a  revision  to  the  Normal 
Procedures  section  of  the  FAA-approved 
Airplane  Flight  Manual  (AFM)  to 
specify  that  a  pre-flight  che^k  of  the 
slip/skid  indications  must  be  conducted 
prior  to  engine  start;  and  modification  of 
the  attitude  and  heading  reference 
system  (AHRS)  to  restore  the  dual  AHRS 
inputs  to  the  SPC 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  requests  that  the  FAA 
revise  the  final  rule  to  indicate  that  it  is 
not  the  AHRS  that  will  be  modified,  but 
the  stall  protection  computer  (SPC).  The 
FAA  concius,  and  has  revised  the 
preamble  and  paragraph  (c)  of  the  final 
rule  to  clarify  its  intent  that  the  SPC  be 
modified  to  restore  the  dual  AHRS 
inputs  to  the  SPC. 

The  commenter  also  requests  that  the 
propostfd  compliance  time  of  6  months 
for  modification  of  the  SPC,  as  specified 
in  paragraph  (c)  of  the  proposed  rule,  be 
extended  due  to  the  complex  nattire  of 
the  SPC  modification  and  the  need  to 
modify  additional  equipment  to  support 
the  Src  change.  The  commenter 
proposes  a  target  date  of  April  4, 1995. 
for  accomplishment  of  the  modification. 
As  justification  for  this  suggested 
extension,  the  commenter  states  that  the 
SPG  software  will  Hetect  a  loss  of  AHRS 
input  to  both  SPC  channels,  and  a 
"STALL  FXIL"  amber  message  will  be 
displayed;  additionally,  the  AFM 
defines  abnormal  procedures  to  be 
followed  when  loss  of  the  SPS  occurs. 
The  commenter  adds  that  there  are 
several  components  in  the  SPS  that  can 
fail  and  cause  the  loss  of  stall  protection 
on  any  one  flight.  The  commenter 
bebeves  that  the  loss  of  AHRS  input  is 


no  worse  than,  and  the  system  is  just  as 
reliable  as,  a  system  with  two 
independent  AHRS  inputs. 

The  FAA  does  not  conciu'. 
Compliance  times  for  AD's  are  normally 
based  on  a  (wrameter  related  to  failme 
of  a  particular  component.  The  FAA  has 
determined  that  there  is  no  apparent 
direct  relationship  between  the 
transmittal  of  conflicting  input  from  the 
AHRS  to  the  SPC  (and  subsequent  loss 
of  stall  warning  protection  on  the 
airplane)  and  a  (»lendar  date.  Therefore, 
the  FAA  does  not  consider  that  the 
compliance  time  for  modificaticm  of  the 
SPC  should  be  expressed  in  terms  of  a 
calendar  date,  as  suggested  by  the 
commenter. 

Further,  in  developing  a  compbance 
time  for  this  requirement  of  the  rule,  the 
FAA  considered  not  only  the  safety 
impUcations,  but  the  availability  of 
required  parts  and  the  practical  aspect 
of  installing  the  required  modification 
within  a  maximum  interval  of  time 
allowable  for  all  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  In  Ught  of  these 
items,  the  FAA  finds  that  a  compbance 
time  of  6  months  is  appropriate. 
(Additionally,  based  on  the  efliective 
date  of  this  final  rule,  the  compliance 
time  for  operators  to  perform  the 
modification  will  fall  close  to  the 
calendar  date  requested  by  the 
commenter.) 

A  new  paragraph  (d)  has  been  added 
to  the  final  rule  to  clarify  the  FAA's 
intent  that  modification  of  the  SPC 
constitutes  terminating  uction  for  the 
AFM  revision  required  by  paragraph  (b) 
of  this  AD.  Therefore,  once  the  SPC  is 
modified,  the  AFM  revision  may  be 
removed  from  the  AFM. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  2  work 
hours  per  airplane  to  accompbsh  the 
required  actions,  and  that  the  average 
labor  rate  is  $55  per  work  hour.  The  cost 
for  required  parts  will  be  minimal. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $990,  or  $110  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 


that  no  operator  would  accompUsh 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  govenament  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
impbcations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  ntmiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fiom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g);  and  14  CFR 
11.89. 

§39.13    [AmMKfed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-22-06  Bombardier,  Inc.  (Formerly 

Canadair):  Amendment  39-9055.  Docket 
93-NM-213-AD. 

Applicability:  Model  CL-60O-2B19 
(Regional  Jet  Series  100)  series  airplanes; 
serial  numbers  7003  through  7026,  inclusive; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


UMI 
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To  pnv«at  tfa>  km  (rfatall  uramiag 

Uowing: 

(a)  Within  30  days  after  the  effective  date 
of  this  M),  modify  the  stall  protection  system 
(8PS)  input  wiriaa  la  aooarauK*  with 
CumJMk  tagfaMaTM  Alwt  Serrica  BitUetiii 
AeoiR-M-a2a.  WmrMaa  "A,"  datMl  October 
22. 1993. 

(b)  Prior  to  further  flight  aftar 
accomplish  man  t  of  tiie  modification  raquirad 
by  puagraph  (a)  of  this  AD.  revise  the 
Normal  Procaduras  saction  of  the  FAA- 
appraved  Aiipbme  Flight  Maniial  (APM)  by 
inserting  the  following  into  the  AFM  as 
facing  pa0B  04-20-13  <FAA>  to  advise  the 
flight  crew  that  a  paa-Oight  check  of  dw  slip/ 
skid  indirations  muat  fa*  accompUshad  as  a 
"Before  Start"  item.  This  may  ba 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AI^. 

"Change  step  (4)  within  paragraph  E, 
Before  Start,  to  imd  aa  ibllowr 
(4)  BFIS Checked  and  Set 

•  Check  that  BO  annunciations  are 

diepiayad  on  EFIS 

•  EFIS  sUp/skid  indications Normal 

•  Indications  of  a  one-half  {Vi)  symbol 

width  lateral  deviation  should  be 
intarpreted  as  an  AHRS  bilure. 

Nore 

•  One-half  (V^)  symbol  «fidth 

displacament  corresponds  to 
approxioataly  one-half 
displacement  on  a  conventional 
inclinometer. 

•  EFIS „ Set  for  Departure" 

Note  1:  Insertion  of  Caaadair  Regional  )et 

Airplane  Flight  Manual  CSP  A-012. 
Temporary  Revision  RJ/26,  dated  October  21, 
1993,  in  the  Normal  Procedures  section  of  the 
AFM  is  an  acceptable  method  of  compliance 
with  the  requirements  of  paragraph  (b)  of  this 
AD. 

(c)  Within  9  asonths  after  the  effective  date 
of  this  AO,  modify  the  stall  protection 
computer  (SPG)  to  accept  restored  dual 
attitude  and  heading  reference  system 
(AHRS)  input,  in  accordance  with  a  method 
approved  by  the  Manager,  New  York  Aircraft 
Certification  Office  (AGO).  FAA.  Engine  and 
Propeller  Directorate. 

(dj  Modification  of  the  SPC  in  accordance 
with  paragraph  (c)  of  this  AD  constitutes 
terminating  action  far  the  AFM  revision 
required  by  paragraph  (b)  of  this  AD. 
Following  aoooaspliahment  of  that 
modification,  the  AFM  revision  may  be 
removed  from  the  FAA-approved  AFM. 

(a)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inapactor,  who  may  add 
comments  and  than  send  it  to  Iha  Manager, 
New  York  AJX). 

Note  2:  lafonaation  ooncaming  the 
existence  of  approved  alternative  methods  of 
compliance  %rith  this  AD.  if  any.  may  be 
obtained  from  the  New  York  AGO. 

(f)  Special  fli(ht  parmiu  may  be  issued  in 
accordance  with  aectioM  21.197  nd  21.1M 


of  Ike  Padard  AvMian  Ragulationa  (14  CFR 
21.197  and  2l.1]»|  toopesale  the  airpiana  to 
a  location  where  the  raquiremeots  of  this  AD 
can  be  accompliafaed. 

(g)  Tka  modification  ahaU  be  done  in 
•ccordanGB  with  CanadAk  JUgioaal  }at  Alart 
Service  Bulletin  A601R-^4-02a.  Revision 
"A,"  dated  October  22, 1993.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  In 
aooordance  with  S  U.S.C  5S2(a)  and  1  CFR 
part  St.  Copiea  may  be  obtained  frtxn 
Bombardier,  Inc..  Canadair,  Aerospaoe 
Gaoup.  P.O.  Box  «oe7.  Station  CanlreviUa. 
Montreal,  Quabac  H3C  309,  GanMia.  Copiea 
may  ba  ioapacted  at  tba  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton.  Washington;  or  at  the  FAA. 
Engine  and  Propeller  Directorate,  New  York 
Aircraft  Certification  Office,  181  South 
Franklin  Avenue.  Valley  Stream,  New  York; 
or  at  tlw  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  7<», 
Washington,  DC 

(h)  This  amandmant  becomes  affactive  on 
Decamber  12. 1994. 

Issued  in  Ronton,  Washington,  oo  Odobsr 
24. 19*4. 
DarraUM.! 


Acting  Manager,  Thmsport  Airphna 
DindontB.  Aircraft  Ceitificatioa  Senrice. 
(FR  Doc  94-26721;  Filed  11-«-«4:  6:45  am] 
sata^fs-a 


14CFRPartM- 

(Ooctot  No.  •4-Nfl»-41-AD;  AmandmMit 
3»-0O61:AO»4-n22-11] 

AlrwonMnoM  Olracffvos;  British 
Aofoipoce  Model  ATP  Ahptanee 

AOCNCV:  Fedanl  Aviation 
Administratioii.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD). 
appUcable  to  certain  British  Aerospaoe 
Model  ATP  airplanes,  that  requires 
modification  of  the  power  supply  for  the 
communications  system.  This 
amendment  is  prompted  by  reports  of    ' 
loss  of  power  to  the  commimications 
system  due  to  an  electrical  faidt  in  the 
ground  crew  jack  box  or  the  handset  of 
the  public  addreas  (PA)  system.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  inability  of  the 
flight  crew  to  communicate  with 
passengers  via  the  PA  system  and  with 
air  traiBc  control  due  to  loss  of  power 
to  the  communication  system,  which 
may  lead  to  imsafe  operation  of  the 
airplane. 

DATES:  Efiective  December  12, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Diractor 
of  the  Federal  Register  as  of  December 
12. 1994. 


:  The  service  infbnnation 
referenced  in  this  AD  may  be  obtained 
from  Jetotieem  Aircraft,  Incorporated, 
P.O.  Box  16029,  DuUes  International 
Airport,  Wadilngton,  DC  20041-6029. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
(FAA).  TraB^MHt  Airplane  Directorate. 
Rtilea  Docket,  1601  Lind  Avenue,  SW.. 
Renton.  Washington;  or  at  the  Office  <rf 
the  Federal  Register,  800  Noi^  Capitol 
Street,  NW..  saite  700.  Washingioo.  DC 

PON  PimTHER  MFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer, 
Standardization  Brandi,  ANM-113, 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renttm. 
Washington  98055-4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
inchide  an  airworthiness  directive  (AD) 
that  is  applicahle  to  certain  British 
Aerospace  Model  ATP  airplanes  series 
airplanes  was  published  in  the  Federal 
Register  on  May  11. 1994  (59  FR  24382). 
That  action  proposed  to  require 
modification  of  the  power  supply  for  the 
communications  system. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
maldng  of  this  amendment  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
detenaination  of  the  cost  to  the  public 

Since  issuance  of  the  notice,  Jetstream 
has  issued  enafta  sheets  Numbers  1,  2, 
and  4,  pertaining  to  Service  Bulletin 
ATP-23-21-3S288A.  Erratum  No.  1  was 
issued  March  14. 1994.  and  adds  an 
additional  part  number  to  the  list  of 
pertinent  cable  looms  that  appeared  in 
Revision  2  of  Jetstream  Service  BuUetiii 
ATP-23-21-352e8A.  Eiratimi  No.  2  was 
issued  April  25, 1994,  and  corrects 
certain  editorial  errors  that  appeared  in 
that  same  service  bulletin.  Enetum  No. 
4  was  issued  June  1. 1994,  and  includes 
an  additional  reference  to  the  fuse  and 
circtiit  breaker  index  that  appeared  in 
that  same  service  bulletin.  The  final  rule 
has  been  revised  to  add  a  note 
referencing  the  existence  of  these  errata 
sheets.  These  errata  sheets  do  not 
require  any  further  woric  by  operators 
who  have  previously  complied  with 
Jetstream  Service  Bulletin  ATP-23-21- 
35288A.  Revision  2,  dated  February  15, 
1994. 

After  carehil  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
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operatcH'  not  increase  the  scope  of  the 
AD. 

The  FAA  estimates  that  10  airplanes 
of  U.S.  registry  will  be  affiected  by  this 
AD,  that  it  will  take  approximately  30 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operator. 
Based  on  these  figures,  the  total  cost 
impact  of  the  AD  on  U.S.  operators  is 
estimated  to  be  $18,000,  or  $1,800  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requimnents  of  this  AD  action,  and 
that  no  operator  would  accomphsh 
those  actions  in  the  futiue  if  this  AD 
were  not  adtjpted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Oder  12612, 
it  is  detennined  that  this  final  rule  does 
not  have  sufficient  federalism 
imphcatioas  to  warrant  the  preparation 
of  a  Federalism  Assessment 

For  the  reasons  disctissed  above.  I 
certify  that  this  action  (J)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12666;  (2)  is  not  a 
"significant  JTule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  n<M  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  mimber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSiAiccts  in  14  CFR  Part  39 

Air  transportatitm.  Aircraft,  Aviation 
safety,  Incoiporation  by  reference. 
Safety. 

Adoptioa  of  IIm  Aneiulawnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  folltnvs: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  VS.C  App.  1354(a),  1421 
and  1423: 49  U.S.C  106(gh  and  14  CFR 
11.89. 

$39.13   {Amendatq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

94-22-M  Brittah  Aaraapaoe:  Amendment 
39-9061.  Docket  94-NM-41-AO. 

Applicabilitjr:  Modri  ATP  airplanes  having 
constructor's  numbers  2002  throu^  2063 
inclusive,  certificated  in  any  categcHy. 

Compliance:  Raquirad  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  flight  crew 
to  communicate  with  passengers  via  the 
public  address  system  and  with  air  traffic 
control  due  to  loss  of  power  to  the 
communication  system,  which  may  lead  to 
unsafe  operation  of  the  airplane,  acoompHsh 
the  following: 

(a)  Within  675  hours  time-in-service  after 
the  effective  date  of  this  AD,  modify  the 
power  supply  of  the  cotmnunicatioos  system 
(Modification  35288A)  in  accordance  with 
Jetstream  Service  Bulletin  ATP-23-21- 
3S288A,  Revision  2.  dated  February  15, 1994. 

Nala  1:  Jetstzeam  Service  Bulletin  AlT-23- 
21-3S288A  Erratum  Na  1,  dated  March  14. 
1994;  Erratum  No.  2,  dated  April  25,  19^; 
and  Errattmi  No.  4,  dated  June  1, 1994; 
describe  certain  editorial  corrections  to 
Jetstream  Service  Bulletin  ATP-23-21- 
3S288A  Rsviskio  2. 

(b)  An  alternative  method  of  compliance  or 
adiustment  of  tiie  compliance  time  that 
provides  an  aooeptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113,  FAA. 
Transport  Airplane  Diractonle.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
acoordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  modification  shall  be  done  in 
acoofdance  with  Jetstream  Service  Bulletin 
ATP-23-21-35288A.  Revision  2,  dated 
February  IS,  1994,  which  contains  the 
following  list  of  efisctive  pages: 


Page  No 

nsvteion 

level 
shown  on 

Date  shown  on 
page 

1,3.6.15  — 

2. 4.  5.  7-14. 
16-19. 

2 

1 

February  15. 

1994. 
February  1. 

1994. 

This  incorporation  by  reference  was 
approved  by  the  Dirertor  of  the  Federal 


Register  in  accordance  with  5  U.S.C  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Jetstream  Aircraft,  Incorporated,  P.O. 
Box  16029.  DuUes  Interaatioimi  Airport. 
Washington,  DC  20(M1-6029.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW..  Rentm. 
Washington;  or  at  the  0£riC8  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington,  DC 

(e)  Tbis  amendment  becomes  effiective  on 
December  12. 1994. 

Issued  in  Renton,  Washington,  on  October 
26,1994. 

DarraUM.  Pedetssa, 

Acting  Manager,  Transport  Airphne 
Directorate.  Aircraft  Certification  Senrice. 
(FR  Doc  •4-27046  Filed  ll-'9-94:  6:45  am] 

BNiJNe  CODE  4tie^n-ti 


14  CFR  Part  99 

(Docket  Mo.  94  HK  W  AO;  Amendment 
39-9056;  AD  94-22-07] 

AirwortMiMss  DiractivM;  McDonn«a 
Douglas  Modal  DC~6^70  Saries 
Airplanas 

AQEMCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  all  McDonnell  Douglas 
Model  DC-6-70  series  airplanes,  that 
ciurently  requires  replacement  of  all 
attachment  screws  at  the  exhaust  nozzle 
plug  splice,  and  a  ched:  of  nut  plates  for 
running  torque  and  replacement  of  nut 
plates,  if  necessary.  This  amendment 
requires  modification  of  the  engine 
exhaust  plug  assemblies  as  terminating 
action  for  the  currently  required 
replacement  and  check.  This 
amendment  is  prompted  by  reports  of 
loose  or  missing  attachments  at  the 
splice  joint  of  the  engine  forward  and  aft 
exhaust  plugs,  and  loss  of  the  rear 
exhaust  plug  following  an  engine  bird 
strike.  The  actions  specified  by  this  AD 
are  intended  to  prevent  reduced 
integrity  of  the  engine  exhaust  plug 
installation,  vdiich  may  lead  to 
separation  of  e^diaust  plugs  from  the 
airplane,  and  create  a  hazard  to  persons 
and  property  on  the  groimd. 
DATES:  Effective  December  12, 1994. 
The  incorporation  by  reference  of 
certain  publications  listed  in  th'e 
regulations  is  approved  by  the  Director 
of  the  Federal  Roister  as  of  December 
12. 1994. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  McDonnell  Douglas  Corporation, 
P.O.  Box  1771,  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager,  Technical  Adminislrative 
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Support.  Dept.  L51.  M.C.  2-98.  This 
inroimation  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue.  SW.. 
Ronton.  Washington:  or  at  the  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.. 
suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Robert  Baitoo.  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L,  FAA. 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office. 
3229  East  Spring  Street,  Long  Beach, 
California  90806-2425:  telephone  (310) 
988-5245:  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  83-02-05, 
amendment  39-4544  (48  FR  5539. 
February  7. 1983).  which  is  applicable 
tu  all  McDonnell  Douglas  Model  DC-8-. 
70  series  airplanes,  was  published  in  the 
Federal  Register  on  July  27. 1994  (59  FR 
38144).  The  action  proposed  to  require 
replacement  of  all  attachment  screws  at 
the  exhaust  nozzle  plug  splice,  and  a 
check  of  nut  plates  for  running  torque 
and  replacement  of  nut  plates,  if 
necessary.  The  action  also  proposed  to 
require  modification  of  the  engine 
exhaust  plug  assemblies:  when 
accomplished,  this  modification  would 
terminate  the  need  for  the  currently 
required  replacement  and  check. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  Iwen  given  to  the  two 
comments  received. 

One  commenter  supports  the 
proposed  rule. 

Chie  commenter  requests  that  the 
compliance  time  for  the 
accomplishment  of  the  modification  be 
extended  from  the  proposed  24  months 
to  60  months.  This  commenter  states 
that  it  would  have  to  procure  additional 
spare  engines  and  would  need  to  special 
schedule  its  fleet  of  airplanes  to 
accomplish  this  modification  within  the 
proposed  compliance  time.  This  would 
entail  considerable  expense  over  what 
was  estimated  in  the  FAA's  cost  impact 
analysis.  The  commenter  indicates  that 
a  compliance  time  of  60  months  would 
allow  the  modification  to  be 
accomplished  during  regularly 
scheduled  maintenance,  thereby 
eliminating  any  additional  expenses. 

The  FAA  does  not  concur.  In 
developing  an  appropriate  compliance 
time  for  this  action,  the  FAA  considered 


the  safety  implications,  parts 
availability,  and  the  practical  aspect  of 
installuig  the  required  modification 
during  normal  maintenance  schedules. 
In  light  of  this,  the  FAA  does  not 
consider  it  appropriate  to  change  the 
compliance  time  for  all  operatora  based 
on  the  unique  circumstances  of  an 
individual  operator.  On  the  other  hand, 
paragraph  (c)  of  the  AD  provides  that  an 
individual  may  request  an  adjustment  of 
compliance  time  that  provides  an 
acceptable  level  of  safety,  and  this 
would  be  the  appropriate  means  for  the 
commenter  to  seek  the  requested  relief. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

There  are  approximately  110  Model 
DC-A-70  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  78  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  46  work 
houre  per  airplane  to  accomplish  the 
required  modification,  and  that  the 
average  labor  rate  is  $55  per  work  hour. 
Required  parts  will  cost  approximately 
$21,400  per  airplane.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operatora  is  estimated  to  be 
$1,866,540,  or  $23,930  per  airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  .assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"si(;nificant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 


Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  ofSubiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  lQ6(g);  and  14  CFR 
11.89. 

f  39.1 3    [Amendad] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-4544  (48  FR 
5539,  Februarv  7, 1983),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-9056,  to  read  as  follows: 

M-22-07  McDonneU  Douglas:  Amendment 
39-9056.  Docket  94-NM-65-AD. 
Supersedes  AD  83-02-05,  Amendment 
39-4544. 

Applicability:  All  Model  DC-8-70  series 
airplanes,  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  reduced  integrity  of  the  engine 
exhaust  plug  installation,  which  may  lead  to 
separation  of  exhaust  plugs  from  the 
airplane,  and  create  a  hazard  to  persons  and 
property  on  the  ground,  accomplish  the 
following: 

(a)  Within  300  flight  hours  after  February 
7,  1983  (the  effective  date  of  AD  83-02-05, 
amendment  39-4544),  accomplish  the 
procedures  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD  in  accordance  with 
McDonnell  Douglas  DC-8-70  Alert  Service 
Bulletin  A78-107,  dated  November  30, 1982; 
McDonnell  Douglas  DC-8-70  Service 
Bulletin  78-107.  dated  lanuary  16. 1984;  or 
McDonnell  Douglas  DC--8-70  Service 
Bulletin  78-107,  Revision  1,  dated  )une  12, 
1984. 

(1)  Replace  all  NAS560XK4-S  screws  with 
NAS560XK4-4  screws  at  the  exhaust  nozzle 
plug  splice. 

(2)  Check  nut  plates  for  running  torque  and 
replace  all  nut  plates  not  meeting  the 
minimum  run  down  torque  of  five  inch- 
pounds. 

|b)  Within  24  months  after  the  effective 
date  of  this  AD.  modify  the  engine  exhaust 
plug  assemblies  in  accordance  with 
McDonnell  Douglas  DC-8-70  Servic« 


BoUstin  7S-112.  Revision  2.  dated  March  8, 
1994.  Aooomplislimentof  this  modification 
cooatitutes  tarminatiag  actioa  £ar  the 
replacameot  and  check  requirements  of 
paragraph  (a)  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  t>y  the  Manager,  Los 
Aa^eles  Aircraft  Certification  Office  [ACO), 
FAA.  Transport  Airplane  Directorate. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  theh 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Nate:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  AGO. 

(d)  Special  |1ight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accoiapliahed. 

(e)  The  modification  shall  l>e  done  in 
accordance  with  McDonnell  Douglas  DC-8- 
70  Service  Bulletin  78-112,  Revision  2.  dated 
March  8, 1994.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  McDonnell  Douglas 
Corporation,  P.O.  Box  1771,  Long  Beach, 
California  90801-1771,  Attention:  Business 
Unit  Manager,  Technical  Administrative 
Support,  Dept  LSI,  M.C.  2-98.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  FAA.  Transport  Airplane 
Directorate.  Los  Angeles  Aircraft  Certification 
Office,  3229  East  Spring  Street.  Long  Beach, 
California  90806-2425;  or  at  the  Office  of  the 
Federai  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
Decemlier  12, 1994. 

Issued  in  Renton,  Washington,  on  Octolier 
25, 1994. 

Darrell  M.  Pederscn, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-26875  Filed  11-9-94;  8:45  am] 

BILUNO  CODE  4910-1S-U 


14  CFR  Part  39 

[Docket  No.  93-ANE-44;  AmendmofU  39- 
9006;  AO  94-01-03  R1] 

Alrworlhiweee  Dlr»c1iv«8;  Teledyne 
Continental  Motors  (Formerty  Bendtx) 
S-20.  S-200.  S-600,  and  S-1200  Series 
Magnetos 

AGENCY:  Federal  Aviation 
Administration,  E>OT. 
ACTION:  Final  rule;  correction. 

SUMMART:  This  doctunent  makes  a 
correction  to  Airworthiness  Directive 
(AD)  94-17-11  applicable  to  Teledyne 
Continmital  Motora  (TCM)  (formerly 


Bendix)  S-20,  S-200.  S-600,  and  S- 
1200  series  magnetos  that  was 
pid^idiad  in  the  Federal  Register  on 
August  22, 1994  (59  FR  43029).  The  AD 
number  is  incorrect.  This  document 
corrects  the  error  in  the  AD  number.  In 
all  other  respects,  the  original  document 
remains  the  same 

DATES:  Effective  November  10,  1994. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  (AD) 
applicable  to  Teledyne  Continental 
Motors  (TCM)  (formerly  Bendix)  S-20, 
S-200.  S-600,  and  S-1200  series 
magnetos,  was  pubhshed  in  the  Federal 
Register  on  August  22, 1994  (59  FH 
43029).  The  AD  was  inadvertently 
assigned  a  new  number.  94-17-11. 
Since  the  AD  is  a  revision  to  a  current 
AD,  it  should  retain  the  original  AD 
number,  94-01-03,  with  the  suffix  Rl. 
The  following  (X)rrection  is-needed: 

On  page  43029,  in  the  center  column, 
in  the  header,  in  the  second  line,  "AD 
94-17-11"  should  read  "AD  94-01-03 
Rl." 

On  page  43030,  in  the  right  column, 
in  the  title  of  the  compliance  section,  in 
the  first  line,  "94-17-11"  should  read 
"94-01-03  Rl." 

Issued  in  Burlington,  MA.  on  November  3. 
1994. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doa  94-27851  Filed  ll-»-94;  8:45  ami 
BILLING  oooe  4aio-is^ 


14  CFR  Part  73 

[Airspace  Dod(St  No.  S4-AGL-271 

Addition  of  ControlHng  Agency  for 
Restricted  Area  R-3302;  Savanna.  IL 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 

summary:  This  action  adds  the  Chicago 
Air  Route  Traffic  Control  Center 
(ARTCC)  as  the  controlling  agency  for 
Restricted  Area  R-3302,  Savanna,  IL. 
This  is  an  administrative  change 
initiated  by  the  Chicago  ARTCC  to 
facihtate  joint  use  of  the  airspace.  There 
are  no  changes  to  the  boundaries, 
altitudes,  time  of  designation,  or 
activities  codiucted  within  the 
restricted  area. 

EFFECTIVE  DATE:  0901  UTC,  February  2. 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Kadechka,  MiUtary  Operations 
Program  Office  {ATM-420).  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 


Washington.  DC  20591;  telephone:  (202) 
267-7683. 

SUPPLEMENTARY  INFORMATION: 
The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  adds  the 
Chicago  ARTCC  as  the  controlling 
agency  for  R-3302,  Savanna.  IL.  This 
change  was  initiated  by  the  Chicago 
ARTCC  and  coordinated  with  the  U.S. 
Army  to  facilitate  joint  use  of  the 
airspace.  This  will  allow  access  for 
general  aviation  aircraft  when  the 
special  use  airspace  is  not  active. 
Because  this  action  is  a  minor  technical 
amendment  in  which  the  public  is  not 
particularly  interested.  1  find  that  notice 
and  pubhc  procediu*  under  S  U.S.C. 
553(b)  are  unnecessary.  Section  73.33  of 
part  73  of  the  Federal  Aviation 
Regulations  was  repubhshed  in  FAA 
Order  7400.83  dated  March  9.  1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  «vill  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  anail  entities 
imder  the  criteria  of  the  Regulaloiy 
Flexibility  Act. 

Environmental  Review 

This  action  adds  the  controlling 
agency  for  the  restricted  area.  There  are 
no  changes  to  the  boimdaries,  altitudes, 
time  of  designation,  or  activities 
conducted  within  the  restricted  area. 
Accordingly,  this  action  is  not  subject  to 
environmental  assessments  and 
procediu«s  as  set  forth  in  FAA  Order 
1050. ID,  "Policies  and  Procedures  for 
Considering  Environmental  Impacts." 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73— {AMENDED] 

1.  The  audiority  citation  for  part  73 
continues  to  read  as  follows: 


UMI 
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:  49  use  app.  1348(a).  1354(a). 
ISIO.  1522:  EO.  10854.  24  FR  9565.  3  CFR, 
196»-ig63  Comp..  p.  389;  49  U.&C  106(g): 
14  CPR  11.69. 

f73^    [Aimnctodl 

2.  Section  73.33  is  amended  as 
follows: 

It-d302    SavaniM,  IL  (ABMiMiwI) 

By  adding  tlie  following;  "Controlling 
agency.  FAA,  Chicago  ARTCC" 

Issued  in  Washington,  DC,  on  November  2. 
1994. 

Nancy  B.  KaliMwaki. 
Acting  Manager.  Aimpace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  94-27911  Filed  11-9-94:  8:45  am) 
MJJNa  COM  4ei»-13-» 


14  CFR  Part  73 

[Alrsfwc*  Oockat  No.  »4^0L-22| 

Amendment  to  Using  Agency  for 
Restricted  Areas  R-3403A,  B,  and  C; 
Jefferson  Proving  Ground,  IN 

AOEMCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  changes  the  using 
■gmcy  for  Restricted  Areas  R-3403A,  B, 
and  C,  from  "Commanding  Officer, 
Jefferson  Proving  Ground,  Madison,  IN" 
to  "Adjutant  General.  Indiana  National 
Guard."  This  is  an  administrative 
change  initiated  by  the  U..S.  Army  due 
to  decisions  of  the  Base  Realignment 
and  Qosure  Commission.  There  are  no 
changes  to  the  boundaries,  designated 
altitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  areas. 

EFflCnvE  OATl:  0901  UTC.  February  2. 
1995. 
FOn  FUflTHER  INf  ORMATION  CONTACT: 

Robert  Kadechka.  Mihtary  Operations 
Program  Office  (ATM-42n),  Office  of 
Air  Traffic  System  Management,  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW., 
Washington.  DC  20591:  telephone:  (202) 
267-7683. 

SUPPtEMCNTARV  INFOftMATION: 

The  Rule 

This  amendment  to  part  73  of  the 
Federal  Aviation  Regulations  changaa 
the  using  agency  for  Restricted  Areas  R- 
3403A,  B.  and  C,  Jefferson  Proving 
Ground,  IN,  from  "Commanding  Officer. 
Jefferson  Proving  Ground,  Madison,  IN" 
to  "Ad|utant  General.  Indiana  National 
Guard."  This  is  an  administrative 
dMmge  initiated  by  the  U.S.  Army  due 
to  decisions  of  the  Baas  BsaHgnmant 
and  Closure  Oimmlaaton  Tbsre  are  no 


changes  to  the  boundaries,  designated 
altitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  areas.  Because  this  action  is  a 
minor  technical  amendment  in  which 
the  public  is  not  particularly  interested, 
I  find  that  notice  and  public  procedure 
under  S  U.S.C.  553(b)  are  unnecessary. 
Section  73.34  of  part  73  of  the  Federd 
Aviation  Regulations  was  republished 
in  FAA  Order  7400.8B  dated  March  9. 
1994. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
'frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sul>stantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Environmental  Review 

This  action  changes  the  using  agency 
of  the  restricted  areas.  There  are  no 
changes  to  the  boundaries,  designated 
altitudes,  times  of  designation,  or 
activities  conducted  within  the  affected 
restricted  areas.  Accordingly,  this  action 
is  not  subiect  to  environmental 
assessments  and  procedures  as  set  forth 
in  FAA  Order  1050. ID,  "Policies  and 
Procedures  for  Considering 
Environmental  Impacts." 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFK  part  73  as  follows: 

PART  73— (AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows:  ' 

AwAarttr.  49  U.S.C  app.  1  Asia),  1354(a). 
1510. 1522:  E.O.  10854,  24  FR  9565,  3  CFR. 
19S9-1963  Comp.,  p.  389:  49  U.SC  ia6(g): 
14  CFR  11.69. 

f7S.34    (ARMndedl 

2.  Section  73.34  is  amended  as 
follows: 

R-3403A    leflanon  Provliig  Ground,  IN 


By  removing  "Using  agency.  Commanding 
Officer,  Jefferson  Proving  Ground,  Madison. 
IN."  and  substituting  the  following:  "Using 
agency.  Adjutant  General,  Indiana  National 
Guard." 

K-3403B    Jefferson  Proving  Ground,  IN 
(Amended] 

By  removing  "Using  agency.  Commanding 
Officer,  Jefferson  Proving  Ground.  Madison, 
IN."  and  substituting  the  following:  "Using 
agency.  Adjutant  General,  Indiana  National 
Guard." 

R-3403C    Jeffieraon  Proving  Ground,  IN 
jAmendod] 

By  removing  "Using  agency.  Commanding 
Ofllcer,  Jefferson  Proving  Ground.  Madison, 
IN."  and  substituting  the  following:  "Using 
agency.  Adjutant  General,  Indiana  National 
Guard."  • 

Issued  in  Washington,  DC,  on  November  2. 
1994. 

Nancy  B.  Kalinowrskl. 
Acting  Manager,  Airspace-Rules  and 
Aeronautical  Information  Division. 
(FR  Doc.  94-27910  Filed  11-9-94:  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  133 
[T.D.  94-901 

Technical  Corrections  to  the  Customs 
Regulations  Relating  to  Customs 
Modernization 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Final  rule. 

summary:  This  document  amends  the 
Customs  Regulations  by  making  certain 
technical  corrections  necessitated  by 
one  of  the  Customs  Modernization 
provisions  of  the  North  American  Free 
Trade  Agreement  Implementation  Act, 
which  went  into  effect  when  signed  on 
December  8, 1993.  The  changes  involve 
the  time  period  that  Customs  must 
retain  goods  seized  for  certain 
intellectual  property  violations  before 
the  goods  can  be  sold. 

EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  F.  McCray,  Intellectual  Property 
Rights  Branch,  at  202-482-6960. 

SUPPI-EMENTARY  INFORMATION: 

Background 

The  Customs  Modernization 
provisions  contained  in  Title  VI  of  the 
North  American  Free  Trade  Agreement 
Implementation  Act  of  1993,  Public  Law 
103-182, 107  Stat.  2057  (the  NAFTA 
Act),  went  into  effect  when  the  NAFTA 


Act  was  signed  on  December  8, 1993 
(section  692  of  the  NAFTA  Act).  One  of 
the  changes  effected  by  this  legislation 
was  an  amendment  to  19  U.S.C. 
lS26(e)(3),  which  Involves  the  time 
period  for  retention  of  goods  seized  by 
Customs  for  certain  intellectual  property 
rights  violations.  Section  663  of  the 
NAFTA  Act  amended  19  U.S.C. 
1526(e)(3)  to  allow  Customs  to  sell 
merchandise  bearing  a  counterfeit 
trademark  at  a  public  auction  90  days 
after  the  forfeiture  of  the  merchandise  if 
Customs  has  determined  that  a  need  for 
the  merchandise  has  not  been 
established  by  any  federal,  state,  or  local 
government  or  eleemosynary  institution. 
Prior  to  this  amendment,  the  statute  had 
required  Customs  to  wait  more  than  one 
year  before  the  sale  6f  the  merchandise 
by  appropriate  Customs  officers. 

As  a  result  of  the  changes  in  19  U.S.C. 
526(e)(3),  corresponding  changes  are 
required  in  the  Customs  Regulations,  in 
§  133.52(c)(3)  (19  CFR  133.52(c)(3)). 

Discussion  of  Changes 

In  19  CFR  133.52(c)(3),  the  time 
period  is  changed  from  "one  year"  to 
"90  days,"  and  the  entity  responsible  for 
the  sale  is  changed  from  "the 
Commissioner  or  his  designee"  to  "the 
Customs  Service." 

Inapplicability  of  Public  Notice  and 
Comment  Requirements,  Delayed 
Effective  Date  Reguirements,  the 
Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Inasmuch  as  these  amendments 
merely  conform  the  Customs 
Regulations  to  existing  law,  pursuant  to 
5  U.S.C(a)(2)  and  (b)(3)(B),  good  cause 
exists  for  dispensing  with  notice  and 
public  procedure  thereon  as 
unnecessary.  For  the  same  reason,  good 
cause  exists  for  dlsi^nsing  with  the 
requirement  for  a  delayed  effective  date, 
under  5  U.S.C.  (a)(2)  and  (d)(3).  Since 
this  document  is  not  subject  to  the 
notice  and  public  procedure 
requirements  of  5  U.S.C.  553,  it  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  amendment  does  not  meet 
the  criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  Information 

The  principal  author  of  this  dociunent 
was  Janet  L.  Johnson,  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development 

List  of  Subjects  in  19  CFR  Part  133 

Copyright,  Customs  duties  and 
inspei^on.  Imports,  Reporting  and 


recordkeeping  requirements.  Trade 
names.  Trademarks. 

Amendments  to  the  Regulations 

Part  133  of  the  Customs  Regulations 
(19  CFR  Part  133)  is  amended  as  set 
forth  below: 

PART  133— TRADEMARK,  TRADE 
NAMES  AND  COPYRIGHTS 

1.  The  general  authority  citation  for 
Part  133  continues  to  read  and  specific 
authority  for  §  133.52  is  added  to  read 
as  follows: 

Authority:  17  U.S.C  101, 601, 602, 603: 19 
U.S.C  66, 1624;  31  U.S.C  9701. 

•         •         *         •         • 

Section  133.52  also  issued  under  19 
U.S.C.  1526; 


§133.52    [Amended] 

2.  Section  133.52(c)(3)  is  amended  by 
removing  the  words  "1  year"  in  the  first 
sentence  and  adding  in  their  place  "90 
days":  and  removing  the  words 
"Commissioner  or  his  designee" 
wherever  they  appear  and  adding  in 
their  place  the  words  "Customs 
Service". 
George  ).  Weise, 
Commissioner  of  Customs. 

Approved:  October  24, 1994. 
Dennis  M.  CConnell. 
Acting  Deputy  Assistant  Secretary  of  the 
Treasury/ 

(FR  Doc  94-27906  Filed  11-9-94:  8:45  am] 
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19  CFR  Part  171 
(TJD.  94-89) 

Penalty  Guidelines  Applicable  to 
Transshipped  Textiles  and  Textile 
Products 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
revised  penalty  guidelines  pertaining  to 
section  592  of  the  Tariff  Act  of  1930,  as 
amended,  by  adopting  the  Interim  rule 
that  added,  as  an  example  of  an 
aggravating  factor  in  arriving  at  a  final 
administrative  penalty  decision, 
violations  involving  the  illegal 
importation  and  entry  of  transshipped 
textiles  and  textile  products.  This 
amendment  will  enhance  the  U.S. 
textile  Import  program  and  other 
programs  or  laws  administered  or 
enforced  by  Customs  which  involve  a 
determination  of  the  coimtry  of  origin  of 
imported  merchandise. 
DATES:  Final  rule  is  efiiectlve  on 
November  10, 1994.  This  final  rule  is 


applicable  to  all  textiles  and  textile 
products  entered  or  withdrawn  from 
warehouse  for  consiunptlon.  on  or  after, 
November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Pisani,  Penalties  Branch,  Office 
of  Regulations  and  Rulings  (202-482- 
6950). 

SUPPLEMENTARY  INFORMATION: 

Background 

Customs  is  confix)nted  with  a 
continuing  problem  involving  textiles 
and  textile  products  which,  after 
exportation  from  their  country  of  origin, 
are  transshipped  through  a  second 
country,  thereby  facilitating  a  false  or 
otherwise  unlawful  statement,  act,  or 
omission  regarding  the  country  of  origin 
of  the  merchandise  when  ultimately 
imported  and  entered  in  the  United 
States.  Such  statements,  acts  or 
omissions  may  impinge  on  a  number  of 
programs  or  laws  administered  or 
enforced  by  Customs,  including  country 
of  origin  maridng  requirements,  textile 
quota  limitations  and  visa  requirements 
under  the  U.S.  textile  import  program, 
duty  assessment  and  collection,  and 
collection  of  trade  statistics.  The 
consequences  of  such  unlawful 
statements,  acts  or  omissions  may 
include  interference  with  the 
consumer's  right  to  make  an  informed 
decision  regarding  a  prospective 
purchase,  imdermining  of  bilateral  and 
multilateral  textile  agreements  to  which 
the  United  States  is  a  party  and  with 
resulting  injury  to  domestic  producers 
of  textiles  and  textile  products,  loss  of 
revenue,  and  inability  to  maintain 
proper  trade  statistics  to  support  overall 
U.S.  trade  policy  and  analysis. 

Under  section  592  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1592).  a 
penalty  may  be  assessed  against  any 
party  who  has  committed  fraud,  gross 
negligence  or  negUgence  in  connection 
with  the  unlawful  entry  of  any 
merchandise  in  the  United  States, 
including  textiles  and  textile  products 
that  have  been  transshipped  in  the 
circiunstances  described  above. 
Provisions  relating  to  the  filing  of 
petitions,  and  action  upon  petitions,  for 
relief  firom  fines,  penalties  and 
forfeitures  incurred  under  laws 
administered  by  Customs,  Including 
penalties  under  section  592,  are  set  forth 
in  Part  171  of  the  Customs  Regulations 
(19  CFR  Part  171).  Appendix  B  to  Part 
171  sets  forth  Revised  Penalty 
GUideUnes  imder  section  592.  Although 
App>endix  B  is  not  intended  to  have 
regulatory  effect,  it  represents  the 
official  Customs  position  regarding  the 
standards  that  are  generally  applicable 
to  the  administrative  review  of  petitions 
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for  remiMioo  or  mitigttion  of  pendtiat 
incurred  under  aection  592.  Appendix  B 
includes,  in  Mctioo  (G).  certain  {actors 
that  may  be  determined  by  Customs  to 
be  aggravating  iiM:ton  in  arriving  at  a 
final  administrative  penalty  dacWaB. 
Appendix  B  is  currently  undaigolag 
review  within  Customs  %vith  a  view  to 
publicadon  of  a  proposed  revision  of 
those  guidelines,  with  opportunity  for 
pubUc  comment,  in  the  near  future. 

Notwithstanding  the  upcoming 
revision  of  Appendix  B  to  Part  171  and 
the  intended  solicitation  of  public 
comments  thereon.  Customs  determined 
that  immediate  action  should  be  taken 
in  a  penalty  mitigation  context  to 
address  the  textile  and  textile  products 
transshipment  problem  described  above. 
Customs  notes  that  transshipments  have 
resulted  in  material  false  statements, 
acts  or  omissions  regarding  the  country 
of  origin  of  the  imported  merchandise. 
inchifflag  false  designations  of  origin. 
CoBseqittsntly,  it  is  Customs  position 
thai  tmaahipment  must  be  susceptible 
to  treatment  aa  an  aggravating  factor  in 
arriving  at  a  final  mitigated  section  592 
penalty  decision  under  Part  171  of  the 
regulations. 

On  March  30. 1994,  Customs 
pubhahad  as  TJ).  94-29  an  interim  rule 
La  tba  Padaral  Register  (59  PR  14745)  to 
amend  section  (G)  of  Appendix  B  to  Part 
171  by  adding  a  reference  to 
**trans8hlpment  in  the  case  of  textiles 
and  textile  products  affocting  a  country 
of  origin  determination"  as  an 
aggravating  fiKrtor.  Although  this  change 
was  effective  for  merchandise  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  April  1, 1994. 
Customs  stated  that  it  would  consider 
any  comments  submitted. 

Customs  received  eleven  comments  in 
response  to  the  interim  rule.  The 
comments  rsceived.  and  Customs 
responses  to  them,  where  appropriate, 
are  set  forth  below. 

Cwmaaent  Analysis 

The  comments  received  ostensibly  fell 
into  two  categories:  those  unequivocally 
endorsing  the  interim  rule  as  «vritten 
(three  comments);  and  those  opposing 
the  interim  rule  or  seeking  to  limit  its 
application  (eight  comments). 

Comments  Supporting  the  Interim  Rule 

The  three  commenters  supporting  the 
interim  rule  expressed  concern  over 
Customs  ability  to  combat 
transshipment  resulting  in  an  unlawful 
entry  of  textiles  and  textile  products, 
and  were  of  the  opinion  that  the  interim 
rule,  aa  written,  would  serve  ss  a  useful 
deterrent  to  such  unlawful  practices. 


Conunenta  Opposing  the  Interim  Rule 

Regarding  the  eight  commenters 
opposing  the  interim  rule  or  seeking  to 
bmit  its  application,  three  claimed  that 
the  interim  ride  unftirly  discriminated 
against  textile  importers  by  holding 
such  importers  to  s  higher  standard  of 
care  than  that  required  of  parties 
importing  other  merchandise.  Two  of 
these  three  commenters  indicated  that  it 
was  illogical  for  Customs  to  consider  the 
act  of  transshipment  an  aggravating 
factor  when,  in  bet,  the  act  of 
transshipment  constitutes  the  violation 
in  Question  or,  at  least,  an  element  of  the 
violation.  Put  another  way,  these  two 
commenters  were  of  the  opinion  that 
aggravating  factors  cannot  constitute  the 
violation  in  question.  Otherwise, 
according  to  one  of  these  commenters, 
undervaluation  logically  would  have  to 
be  an  aggravating  factor  in  cases 
involving  understatement  of  value. 

Two  other  commenters  stated  that  the 
interim  rule  should  be  limited  in  its 
application  to  those  instances  where  the 
Importer  bad  actual  knowledge  of  the 
improper  transshipment  of  the  textile 
products  at  issue. 

Regarding  the  remaining  three 
commentera  fully  opposed  to  the 
interim  rule,  they  objected  on  the  basis 
that  the  rule  constituted  the  imposition 
of  unfair  additional  penalties  and  that 
mitigation  in  such  cases  would  become 
meaningless.  These  commenters  felt  that 
existing  guidelines  were  adequate  and 
that  the  interim  rule  was  not  in  keeping 
with  the  spirit  of  the  recently  enacted 
Customs  Modernization  Act.  One  of 
these  commenters  also  expressed 
concern  that  the  rule  would  permit 
Customs  to  raise  the  assessed  penalty  in 
cases  involving  transshipment.  Finally, 
one  of  the  commentera  indicated  that 
rules  such  as  the  interim  rule  have 
forced  the  closure  of  his  apparel 
importing  company. 

Customs  Response 

Customs  acknowledges  the  concerns 
expressed  by  those  commentera 
op{>osed  to  the  interim  rule  on  the  basis 
that  the  rule  discriminates  against 
textile  impoctera,  but  the  importing 
community  and  domestic  industry 
must,  in  Customs  opinion,  acknowledge 
the  dilemma  faced  by  the  agency, 
namely,  balancing  the  interests  of  the 
importer  against  the  explosion  of  illegal 
transshipments  to  the  IJnited  States. 
Aside  from  the  obvious  negative  impact 
such  shipments  can  have  on  domestic 
industry,  illegally  transshipped  goods 
deceive  U.S.  consumera  regarding  the 
country  of  origin  of  imported 
merchandise,  as  well  as  distort  the 
spplication  of  bilateral  agreements  with 


oiu-  trading  partnera.  When  faced  with 
similar  sitiiations.  Customs  has  had  to 
take  enforcement  actions  which  focus 
on  specific  commodities  or  types  of 
merchandise,  in  effect,  the  interim  rule 
provides  a  warning  to  textile  importen 
about  the  threat  of  illegal  transshipment 
and  suggests  that  such  importen  take 
extra  pre-importation  measiu^s  to 
ensure  the  accuracy  of  the  country  of 
oriein  of  the  products  in  question. 

Contrary  to  some  commentera'  views, 
it  is  clear  that  these  textile 
transshipments  do  not,  per  se.  constitute 
a  violation  of  section  1592.  Such 
transshipments  may,  or  may  not.  result 
in  &lse  statements  concerning  the 
countiy  of  origin  on  entry  documents,  or 
goods  being  falsely  marked  with  an 
incorrect  coiuitry  of  origin. 
Conseouently,  a  violation  occurs  at  the 
time  when  the  transshipped  textile 
goods  arrive  for  entry  in  the  United 
States  and  are  falsely  marked,  or  the 
entry  documents  contain  culpable, 
material  false  statements,  omissions  or 
acts.  In  other  words,  with  respect  to  the 
circumstances  under  discussion,  the  act 
of  textile  transshipment  does  not,  in  and 
of  itself,  constitute  a  violation  of  section 
1592. 

With  respect  to  those  commentera 
who  recommended  implementation  of 
the  rule  provided  that  it  only  apply  to 
those  instances  where  the  importer  has 
actual  knowledge  of  the  improper 
transshipment.  Customs  notes  that 
application  of  this  aggravating  factor 
would  first  require  that  Customs 
establish  a  violation  of  section  1592.  If 
the  importer  is  an  innocent  party  to  the 
transaction,  then  that  importer  will  not 
be  considered  culpable,  and  therefore, 
cannot  be  charged  with  a  violation  of 
section  1592. 

Customs  also  would  like  to  clear  up 
what  appeara  to  be  a  misunderstanding 
regarding  the  meaning  of  the  term 
"aggraviating  factor"  and  the  practical 
impact  of  the  presence  of  an  aggravating 
factor  in  a  penalty  situation.  First,  as 
indicated  aoove.  aggravating  factore 
alone  do  not  constitute  a  violation  of 
section  1592.  Second,  contrary  to  some 
commentera'  belief,  the  presence  of  an 
aggravating  factor  does  not  increase  or 
decrease  the  asserted  level  of  culpability 
set  forth  in  Customs  section  1592 
prapenalty  and/or  penalty  notices.  For 
example,  in  the  case  of  an  importer's 
material  grossly  negligent  false 
statement  of  origin  on  an  entry 
document.  Customs  does  not  increase 
4he  asserted  level  of  culpability  to  baud 
because  the  goods  were  transshipped. 
Rather,  in  arriving  at  the  administrative 
disposition  in  a  penalty  action.  Customs 
treats  the  presence  of  an  aggravating 
factor  (designated  as  such  in  the 


Customs  guidelines)  as  an  offset  to  the 
presence  of  a  mitigating  factor.  It  should 
also  be  noted  that  oecause  the  interim 
rule  involves  Customs  penalty 
guidelines  and  such  guidelines  are 
neither  statutory  nor  regulatory,  per  se, 
certain  circtunstances  may  warrant 
deviation  from  the  ordinary  application 
of  the  guidelines. 

Customs  also  is  of  the  opinion  that  the 
interim  rule  is,  in  fact,  in  keeping  with 
the  spirit  of  the  Customs  Modentization 
provisions  (Title  VI)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (the  Act),  Public 
Law  103-182. 107  StaL  2057  (December 
8, 1993).  Both  the  language  of  the  Act 
and  its  legislative  history  clearly  set 
forth  the  concepts  of  "shared 
responsibility"  and  "informed 
compliance"  as  critical  to  its 
effectiveness  and  application.  In  the 
instant  situation,  the  interim  rule  is  one 
of  the  measures  Customs  intends  to  use 
to  address  the  significant  problem  of 
illegal  transshipment.  The  interim  rule 
informs  the  textile  importer  that  he  or 
she  can  avoid  application  of  the  interim 
rule  by  taking  adequate  measures  prior 
to  importation  to  attempt  to  ensure  the 
accuracy  and  completeness  of  the 
information  provided  to  Customs  at  the 
time  of  entry,  including  proper  marking 
or  other  indication  of  the  coimtry  of 
origin  of  the  articles.  In  light  of  the 
problems  associated  with  illegal 
transshipment.  Customs  believes  that  it 
is  not  unreasonable  to  expect  textile 
importen  to  exert  diligence  in 
attempting  to  verify  the  source  of  their 
goods  prior  to  importation 
commensurate  with  the  statutory 
requirement  to  exercise  reasonable  care 
in  presenting  documentation  to  Customs 
during  the  entry  process.  If  a  textile 
importer  can  demonstrate  that  such 
measures  were  taken  (i.e.,  the  importer 


was  not  culpable  and  acted  with 
reasonable  care),  then  there  can  be  no 
violation  of  section  1592  because 
culpability  is  a  requisite  element  of  such 
a  violation.  Put  another  way,  the  interim 
rule  does  not  apply  to  those  textile 
importen  who  responsibly  take  such 
adequate  measures  prior  to  importation. 

In  view  of  the  foregoing.  Customs  is 
adopting  the  text  of  the  interim  rule  as 
final  without  change. 

The  Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Punuant  t(^he  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  document 
does  not  meet  the  criteria  for  a 
"significant  regulatory  action"  as 
specified  in  Executive  Order  12866. 

List  of  Subjects  in  19  CFR  Part  171 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Law  enforcement.  Penalties, 
Seizures  and  forfeitures. 

Amendment  to  19  CFR  Chapter  I 

For  the  reasons  stated  above,  the 
interim  rule  amending  part  171  of  the 
Customs  Regulations  (19  CFR  part  171), 
which  was  published  at  59  FR 14745- 
14746  on  March  30, 1994  (T.D.  94-29), 
is  adopted  as  a  final  rule  without    . 
change. 

Michael  H.  Lane. 
Acting  Commissioner  of  Customs. 

Approved:  October  24, 1994. 
Dennis  M.  CConnell. 

Acting  Deputy  Assistant  Secretary  of  the 

Treasury. 

(FR  Doc.  94-27905  Filed  11-9-94;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Parts  520  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products;  Change  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  eight  new  animal 
drug  applications  (NADA's)  from 
Hoffinann-La  Roche,  Inc.,  to  SmithKline 
Beecham  Animal  Health. 

EFFECTIVE  DATE:  November  10,  1994 
FOR  FURTHER  INFORMATION  CONTACT: 

Benjamin  A.  Puyot,  Center  for 
Veterinary  Medicine  (HFV-130),  Food 
and  Drug  Administration,  7500  Standisb 
PL.  Rockville.  MD  20855,  301-594- 
1646. 

SUPPLEMENTARY  INFORMATION:  Hoffmann- 
LaRoche,  Inc.,  Nutley,  NJ  07110,  has 
informed  FDA  that  it  has  transferred 
ownership  of.  and  all  rights  and 
interests  in,  the  following  approved 
NADA's  to  SmithKline  Beecham  Animal 
Health,  1600  Paoli  Pike,  West  Chester, 
PA  19380: 


NAOA  Number 

Ingredient 

Trade  name 

1 5-1 02  

Sulfadimethoxine 

Sulfadimethoxine . 

Sulfadimethoxine 

Albon  Tablets. 

Albon  Drinking  Water  Solution. 

Alhnn  Rnlii<% 

31-205  

41-245  

43-785  .-      ...... „.. 

SuHadimethoxine ~ ... 

SuHadimettwxine       ~.      ■ 

Albon  Injection  40%. 
Albon  Oral  Suspension  5%. 
Attxxi  Soluble  Powder. 
Alt)on  Sustained-Release  Bolus 

46-285 

93-1 07 ..„. 

Sulfadimethoxine 

Sulfadimethoxine  .. 

100-929  

Suifadimethoxine/omtetoprim 

Primor  Tablets. 

Accordingly,  the  agency  is  amending 
the  regulations  in  21  CFR  520.2220a(b). 
520.2220b(b)(l),  520.2220c(c), 
520.2220d(b)  and  522.2220(a)(2)(i)  to 
reflect  the  change  of  sponsor. 

ListofSubiects 

21  CFR  Part  520 
Animal  drugs. 


21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  parts  520  and  522  are  amended  as 
follows: 


PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 
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2.  Section  520.2220* 
Suifadimethoxine  omJ  $oIution  and 
§olublB  powder  iBuamadmd  in  paragraph 
(b)  by  removing  "000004"  and  by 
adding  in  its  place  "053571". 


%  920-2230^ 

3.  Section  520.2220b 
Suifadimethoxine  tablets  and  bolu$e$  is 
amended  in  paragraph  (b)(1)  by 
removing  "000004"  and  by  adding  in  its 
place  "053571". 

|820i2220c    [Amandad] 

4.  Section  520.2220c 
Suifadimethoxine  oral  suspension  is 
amended  in  paragraph  (c)  by  removing 
"000004"  and  by  adding  in  iu  place 
"053571". 

|820L2220d    [Amandad] 

5.  Section  520.2220d 
Sutfadimethoxine-ormetoprim  tablets  Is 
amended  in  paragraph  (b)  by  removing 
"000004"  and  by  adding  in  iU  place 
"053571". 

FART  S22— MPLANTATION  OR 
MJCCTABUE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

6.  The  authority  ciUtion  of  21  CFR 
part  522  continues  to  read  as  follows: 

AaliMriljr:  Sec.  512  of  Um  Federal  Pood. 
Drug,  and  CoemeUc  Act  (21  MSXL  360b). 

1822.2220    [Amandad] 

7.  Section  522.2220  Suifadimethoxine 
infection  is  amended  in  paragraph 
(a)(2)(i)  by  removing  "000004"  and  by 
adding  in  its  place  "053571". 

Dated:  November  2. 1904. 

Dirsctor,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
|FR  Doc.  94-27793  Filed  11-9-94;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

IFra.-6ioi-4i 

North  Carolina:  Rnal  Authorization  of 
Revislona  to  Stale  Hazardous  Waste 
Management  Program 

AQENCY:  Environmental  Protection 
Agency. 

action:  hnmediate  final  rule. 


North  Carolina  has  applied 
for  final  authorization  of  revisions  to  its 
hazardous  %vaste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  North  Carolina's  revisions 


consist  of  the  provisions  of  HSWA 
Chister  I  promulgated  November  8, 
1964,  through  June  30. 1967.  The 
Enviranmaotal  Protection  Agency  has 
reviewed  North  Carolina's  application 
and  has  made  a  decision,  suhlact  to 
review  and  comment,  that  Ncnih 
Carolina's  hazardous  waste  program 
revision  setlsfies  all  of  the  requirements 
necessary  to  qualify  fcr  final 
authorization.  Thus.  EPA  intends  to 
spprove  North  Carolina's  hazardous 
waste  program  revisions.  North 
Carolina's  apphcation  fen'  program 
revisions  is  available  for  piblic  review 
and  comment 

DATES:  Final  authorization  for  North 
Carolina's  program  revisions  shall  be 
effective  January  9. 1995  unleaa  EPA 
publiahea  a  prior  Federal  Ragister 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  North  Carolina's 
program  revision  application  must  be 
received  by  the  close  of  business, 
December  12. 1994. 
AD0RE8SC8:  Copies  of  North  Carolina's 
program  revisian  application  are 
available  during  normal  business  houn 
at  the  following  addreases  for  inspection 
and  copying:  North  Carolina 
Department  of  Environment.  Health, 
and  Natural  Raaourcea.  Hazardous 
Waste  Branch.  P.O.  Box  27687.  Raleigh, 
North  Carolina  27611-7687:  U.S.  EPA 
Region  IV.  Library,  345  Courtland 
Street.  NE.  Atlanta.  Georgia  30365;  (404) 
347-4216.  Written  comments  should  be 
sent  to  Al  Hanke  at  the  address  Usted 
below. 

FOn  FURTHER  MFORMUTION  CONTACT:  Al 
Hanke.  Chief.  State  Programa  Section, 
Waste  Programs  Branch,  Waste 
Management  Division.  U.S. 
Environmental  Protection  Agency.  345 
Courtland  Street.  NE,  AtlanU,  Georgia 
30365;  (404)  347-2234. 

SUPPI^MCNTARY  MFONMATION 

A.  Background 

States  «vith  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
("RCRA  "  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing  obligation  to 
maintain  a  hazardous  waste  program 
that  is  eqtiivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program.  In  addition, 
as  an  interim  measure,  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(Public  Law  98-616,  November  8, 1984, 
hereinafter  "HSWA")  allows  Ststes  to 
revise  their  programs  to  become 
substantially  equivalent  instead  of 
equivalent  to  RCRA  requirements 
promulgated  under  HSWA  authority. 
States  exercising  the  latter  option 
receive  "interim  authorization"  for  the 


HSWA  requirements  under  Section 
3006(g)  of  RCRA,  42  U.S.C  6926(g),  and 
later  apply  for  final  authorization  for  the 
HSWA  requirementa. 

In  aoooidanoe  with  Part  271, 
§  271.21(a)  of  Title  40  of  the  Code  of 
Federal  Regulations  (40  CFR  271.21(a)), 
revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  commonly.  State  program 
revisions  are  necessitated  by  chaises  to 
EPA's  regulations  in  40  CFR  parts  124, 
260  through  268  and  270. 

B.  North  CaroUoa 

North  Carolina  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  31, 1984.  (49  FR 
48694).  North  Carolina  most  recently 
received  final  authorization  efiiactive 
June  3. 1004.  for  RCRA  Cluster  n  (59  FR 
15633.  April  4, 1994).  On  October  29. 
1991,  North  Carolina  submitted  a 
program  revision  appUcation  for 
additional  program  approval  for  the 
requirements  of  HSWA  Cluster  I.  EPA 
granted  Ncuth  Carolina  interim 
authorization  for  HSWA  Cluster  I 
effective  June  1. 1993.  Today,  North 
Carolina  is  seeking  final  authorization  of 
its  program  revisions  in  accordance 
with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  North  Carolina's 
application  and  has  made  an  inunediate 
final  decision  that  North  Carolina's 
hazardous  waste  program  revisions 
satisfy  all  of  the  requirements  necessary 
to  qualify  for  final  authorization. 
Consequently,  EPA  intends  to  grant 
final  authorization  for  the  HSWA 
Cluster  I  program  modifications  to 
North  Carolina.  The  public  may  submit 
written  comments  on  EPA's  immediate 
final  decision  up  until  December  12. 

1994. 

Copies  of  North  Carolina's  application 
for  these  program  revisions  are  available 
for  inspection  and  copying  at  the 
locations  indicated  in  the  "Addresses" 
section  of  this  notice. 

Approval  of  North  Carolina's  program 
revisions  shall  become  efiective  January 
9. 1995.  unless  an  adverse  comment 
pertaining  to  the  State's  revisions 
discussed  in  this  notice  is  received  by 
the  end  of  the  comment  period. 

If  an  adverse  comment  is  received, 
EPA  will  publish  either  (1)  A 
withdrawal  of  the  immediate  final 
decision;  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

EPA  issues,  administen,  and  enforces 
RCRA  hazardous  waste  permits,  or 
portions  of  permits,  that  contain 


conditions  based  upon  the  Federal 
program  provisions  for  which  the  State 
has  not  received  authorization.  Upon 
the  effective  date  of  this  authorization, 
EPA  will  suspend  issuance  of  any 
further  permits  under  the  provisions  for 
which  the  State  is  being  authorized. 
Any  permits,  or  portions  of  permits,  that 


were  issued  by  EPA  prior  to  the 
effective  date  of  this  authorization  will 
be  terminated  pursuant  to  40  CFR 
124.5(d).  Those  permits,  or  portions  of 
permits,  issued  by  EPA  not  terminated 
pursuant  to  40  CFR  124.5(d)  v\rill  either: 
(1)  Be  modified  to  allow  for  an  earlier 
expiration  date  pursuant  to  40  CFR 


270.41  (a):  or  (2)  be  administered  by  the 
State  until  the  permit  is  reissued.    * 

North  Carolina  is  today  seeking 
authority  to  administer  the  following 
Federal  requirements  promulgated 
between  November  8, 1984,  through 
June  30, 1987: 


Federal  requvamems 

HSWA  or  FR  notice 

Promulgation 

State  authority 

Hazardous    and    Used    Oi    Fuel 

Criminal  Penalties. 
Dioxin  Waste  Using  and  Manage- 

HSWA 3006(h),  3008(d),  3014 

50  FR  1978 

1/1 4«5 

NCOS  130A-294(c)(1)&(15) 
NCGS  150B-14(a)(1)4(c) 
15A  NCAC  13A.0006(a) 

ment  Standards. 

15A  NCAC  13A.0006(d) 
15A  NCAC  13A.0006(e) 
15A  NCAC  13A.0009(j) 
15A  NCAC  13A.0009(k) 
ISA  NCAC  13A.0009(I)(1) 
15A  NCAC  13A.0009(m) 
15A  NCAC  13A.00b9(n) 
15A  NCAC  13A.0009(o) 

ISA  NCAC  13A.0009(q) 
15A  NCAC  13A.0010{a) 
ISA  NCAC  13A.0010(o) 
ISA  NCAC  13A.0010(p) 

Fuel  Lat)eling 

HSWA  3004(r)(1) 

15ANCAC  13A.00 13(b) 
NCGS  130A-294(c)(1)&(15) 
NCOS  150B-14(a)(1)&(c) 
15A  NCAC  13A.0009(C) 

Paint  Filter  Test  

50  FR  18370 

4/30/85 

, 

ISA  NCAC  13A.0009(f) 

« 

ISA  NCAC  13A.0009(o) 
ISA  NCAC  13A.0010(b) 
ISA  NCAC  13A.0010(e) 

Prohiiition  of  UquMs  in  Landfills  .... 

HSWA  3004(c) 

5W85 

ISA  NCAC  13A.0010(n) 
NCGS  130A-294(c){1)&(15) 

Expansion  During  Interim  Status— 

HSWA  3015(a)  „ 

5W85 

NCGS  150B-14(a)(1)4{c) 
NCGSl30A-294(c)(1)&(15) 

Waste  Piles. 
Expansion  During  Interim  Status- 

HSWA  3015(b)  

5/8/85 

NCGS1S0B-14(a)(1)&(c) 
NCGS  130A-294(c)(1)&(1S) 
NCGS  150B-14(a)(1)&(c) 

Landfills  and  Surface  Impound- 
ments. 

• 

Sharing  of  Information  Agency  for 

HSWA  3019(b) _.. 

7/lS/flS 

NCGS  130A-294(c)(1)&(1S) 
NCGS  150B-14(a)(1)&(c) 

Toxic  Sut)stances  and  Disease 
Registry. 

Delisting  

50  FR  28702 „ 

7/1 5«5 

ISA  NCAC  13A.0003(b) 

Household  Waste 

50  FR  28702 _ 

7/15/85 

ISA  NCAC  13A.0006(a) 

Waste  Minimization  

50  FR  28702 

7/15/8S 

ISA  NCAC  13A.0007(d) 
ISA  NCAC  13A.0007(h) 

ISA  NCAC  13A.0009(f) 

ISA  NCAC  13A.0013(0 

Location  Standards  for  San  Domes, 

50  FR  28702 

7/15/85 

ISA  NCAC  13A.0013(j) 
ISA  NCAC  13A.0009(C) 
ISA  NCAC  13A.001 0(b) 

Salt  Beds.   Undergrourxj  Mines 
and  Caves. 

Liquids  k\  Landfills 

50  FR  28702 

7/1 5«5 

ISA  NCAC  13A.0009(o) 

ISA  NCAC  13A.0010(n) 
ISA  NCAC  13A.0013(t4 

Dust  Suppression 

50  FR  28702  ._ _._ 

7/1 5«5 

ISA  NCAC  13A.001 1(a) 

Double  Liners  

50  FR  28702 

7/1 5«5 

ISA  NCAC  13A.0009(I)(1) 
ISA  NCAC  13A.0009(o) 
ISA  NCAC  13A.0010(k) 
15A  NCAC  13A.0010(I) 

Groundwater  Monitoring 

50  FR  28702 „.... „ 

7/15«5 

ISA  NCAC  13A.0010(n) 
ISA  NCAC  13A.0009(g) 
ISA  NCAC  13A.OOO9(0(1) 

m . 

ISA  NCAC  13A.0009(m) 
ISA  NCAC  13A.0009(o) 

Cement  Kilns  

50  FR  28702  ....'. 

7/1 5«5 

ISA  NCAC  13A.0006<a) 
ISA  NCAC  13A.0006(d) 
ISA  NCAC  13A.0011(b) 

Fuel  LatwHng _   

50  FR  28702 

7/15/85 

ISA  NCAC  13A.0011(b) 

50  FR  28702 _ 

7/1 5«5 

ISA  NCAC  13A.0009(g) 

ISA  NCAC  13A.0013(0 

Pre-Construction  Ban 

50  FR  28702 _ 

7/1 5«5 

ISA  f^fCAC  13A.W13(b) 

UMI 
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HSWA  or  FR  noioe 

rfOnlUQKmJn 

State  authority 

Pern*  Ule  

50  FR  28702 

7/15/85 

ISA  NCAC  13A.0013(g) 
15A  NCAC  13A.00l3(h) 

OmntM  ProvWon 

SO  FR  28702 

7/1 5«5 

ISA  NCAC  13A.00l3(f) 

MMtmSMus 

50  FR  28702 

7/15/85 

ISA  NCAC  13A.0013<b) 
ISA  NCAC  13A.0013(f) 
ISA  NCAC  13A.0013(J) 

Ressarch  and  06vek)Dnwn(  ......„.„ 

50  FR  28702 

7/1S/85 

ISA  NCAC  13A.0013(b) 

ISA  NCAC  l3A.0013{i) 

50  FR  28702 

7/1 5«5 

ISA  NCAC  13A.0013{b) 

Listing    o<    TDI.    DNT.    and    TDA 

50  FR  42936 

10/23/85 

ISA  NCAC  13A.0006(d) 

Waste. 

ISA  NCAC  l3A.0006(e) 

Burning  ol  Waste  Fuel  and  Us«d 

50  FR  49164 

11/2*85 

ISA  NCAC  13A.0006(a) 

Oil  Fuel  In  Boilers  tni  Industrial 

ISA  NCAC  13A.0009(q) 

Furnaces. 

- 

ISA  NCAC  13A.00l0<o) 
ISA  NCAC  13A.001 1(b) 
ISA  NCAC  13A.001 1(c) 

Listing  ol  Spent  SotverMs - 

50  FR  53315 

12/31/86 

ISA  NCAC  13A.0006(d) 

Listing  of  EDB  Waste 

61  FR  5327 

2/13/86 

ISA  NCAC  13A.0006(d) 

ISA  NCAC  13A.0006(e) 

Listing  ol  Four  Spent  Solvenis 

51  FR  6537 

2/25/86 

ISA  NCAC  l3A.0006<d) 
ISA  NCAC  13A.0006(e) 

Generators  of  100  to  lOOOtig  Haz- 

51 FR  10146 «.... 

3/24/86 

ISA  NCAC  13A.0002(b) 

ardous  Waste. 

ISA  NCAC  13A.0006(a) 
ISA  NCAC  13A.0006(d) 
ISA  NCAC  13A.0007(b) 
ISA  NCAC  13A.0007(c) 
ISA  NCAC  13A.0007(d) 
ISA  NCAC  13A.0008(b) 
ISA  NCAC  l3A.0013(a) 
ISA  NCAC  13A.0013(b) 

CodHication  Rule  

51  FR  19176 _ 

5/28^ 

ISA  NCAC  13A.0010(n) 

Standards   lor   Ha2ardous   Waste 

51  FR  25422 

7/14/86 

ISA  NCAC  13A.0002(b) 

Storage    and    Treatment    Tank 

ISA  NCAC  13A.0006<a) 

Systems. 

ISA  NCAC  13A.0007(c) 
ISA  NCAC  13A.000»(c) 
ISA  NCAC  13A.0009(f) 
ISA  NCAC  13A.0009{h) 
ISA  NCAC  13A.0009(i) 
ISA  NCAC  13A.0009(k) 
ISA  NCAC  13A.0010(b) 

ISA  NCAC  13A.0010(e) 
ISA  NCAC  13A.0010(g) 
ISA  NCAC  13A.00l0(h) 
ISA  NCAC  13A.00l0(j) 
ISA  NCAC  13A.0013(b) 

DiennMi  iiepon _.. 

61  FR  28666 

8/8/86 

ISA  NCAC  13A.0009(0 
ISA  NCAC  13A.0010(e) 

Standards  tor  Qeneralors.  Waste 

51  FR  36190 _... 

1(V1/86 

ISA  NCAC  13A.0007(h) 

Mirwnzation  Ceftificat)ons. 

Listing  of  EBOC  _ - 

61  FR  37725 - 

10«4/86 

ISA  NCAC  13A.0006(d) 
ISA  NCAC  13A.0006(e) 

With  the  passage  of  the  Hazardous 
and  Solid  Waste  Amendments  of  1984 
(HSWA),  responsibihties  for  hazardous 
waste  permitting  in  North  Carolina  were 
split  between  EPA  and  the  State.  Upon 
receiving  interim  authorization  for 
HSWA  corrective  action.  North  Carolina 
assumed  responsibility  for  HSWA 
corrective  action  for  new  permits.  EPA 
continued  to  administer  and  enforce 
federal  permits  issued  prior  to  the 
interim  authorization.  Upon  final 
authorization  of  the  State  program  for 
those  provisions  specified  above.  EPA 
will  suspend  issuance  of  federal  permits 
in  those  areas  for  which  the  State  is 
receiving  authorization.  Additionally. 
EPA  will  terminate,  pursuant  to  40  CFR 


124.5(d),  federal  permits  or  portions  of 
permits  containing  those  provisions 
specified  above  and  issued  prior  to  the 
effective  date  of  this  authorization.  A 
discussion  of  how  North  Carolina  and 
EPA  will  delineate  permitting 
responsibilities  is  contained  in  the  EPA- 
North  Carolina  Memorandum  of 
Agreement. 

North  Carolina  is  not  authorized  to 
operate  the  federal  program  on  Indian 
lands.  This  authority  remains  with  EPA 
unless  provided  otherwise  in  a  future 
statute  or  regulation. 
C  Decision 

I  conclude  that  North  Carolina's 
application  for  program  revision  meets 
all  of  the  statutory  and  regulatory 


requirements  established  by  RCRA. 
Accordingly,  North  Carolina  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

North  Carolina  now  has  responsibility 
for  permitting  treatment,  storage,  and 
disposal  facilities  within  its  borders  and 
carrying  out  other  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 
limitations  of  HSWA,  the  Memorandum 
of  Agreement,  and  this  notice.  North 
Carolina  also  has  primary  enforcement 
responsibilities,  although  EPA  retains 
the  right  to  conduct  inspections  under 
Section  3007  of  RCRA  and  to  take 
enforcement  actions  under  Sections 
3008,  3013,  and  7003  of  RCRA. 


Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  North  Carolina's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a),  6926,  6974(b)). 

Dated:  October  25, 1994. 
Patrick  M.  ToUn, 
Acting  Regional  Administrator. 
IFR  Doc  94-27296  Filed  11-9-94;  8:45  am] 

BILUNQ  COOC  S6SC  M  l» 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

[Docket  No.  FEMA-711£»] 

Changes  In  Rood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 

summary:  Hiis  interim  rule  Usts 
communities  where  modification  of  the 
base  (100-year)  flood  elevations  is 
appropriate  because  of  new  scientific  or 
technical  data.  New  flood  insurance 
premium  rates  will  be  calculated  from 
the  modified  base  (100-year)  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Associate  Director  reconsider  the 
changes.  The  modified  elevations  may 
be  changed  during  the  90-day  period. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Chief,  Hazard 
Identification  Branch,  Mitigation 
Directorate,  500  C  Street,  SW., 
Washington,  DC  20472,  (202)  646-2756. 
SUPPLEMENTARY  INFORMATION:  The 

modified  base  (100-year)  flood 
elevations  are  not  listed  for  each 
community  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  base  flood  elevation 
determinations  are  available  for 
inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  up>on  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  (100-year)  flood 
elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  commimity  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  conununity  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 


management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Enyironmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  Part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Associate  Director,  Mitigation 
Directorate,  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Qassification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26. 1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65-{AMEN0ED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authonty:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127.  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 


§65.4    [Ar 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


UMI 
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Stale  and  ooumy 

Location 

Dates  and  name  of 

newspaper  wtiere 

notice  was  puty 

iatiad 

Chief  executive  officer  of  community 

Effective  date 
ot  modifica- 
tion 

Community 
Na 

FlorldK  Pasco  County  .. 

Unincotporaled  Areas  . 

August  19.  1994, 

Mr.  John  Gallagher,  Pasco  County  Ad- 

August 12. 

120230  0 

August  26,  1994. 

ministrator.  7530  Little  Road.  New 

1994. 

West  Pasco 

Port  Richey,  Fkxida  34654. 

Press. 

iHtnots:  wa  County 

Vilage  ol  Crela „... 

August  18.  1994, 

Mr.  David  L.  Wallace,  Crete  Vitage  Ad- 

August 11. 

170700  B 

August  25,  1994, 

ministrator,    524    Exchange    Street, 

1994. 

Crete  Record. 

Crete,  IHinois  60417. 

Maryland:  Pnnce 

Unincorporated  Areas 

March  18,  1994, 

Mow-Soung  Cheng.  Ph.D.,  P.E..  S«:- 

March  10, 

245208 C 

Geofga's. 

ol  Prinoe  George's 

March  25,  1944, 

tion  Head,  Watershed  Programs  Sec- 

1994. 

County. 

The  Prince 
George's  Journal. 

tion  of  Environmental  Department, 
9400  Peppercorn  Place,  Sixth  Floor, 

Landover.  Maryland  20785. 

Olio:  Faif«eid  &  Fraf*- 

City  ol  Cotumbus 

August  24,  1994, 

The    Honoratjie    Greg    S.    Ushutka. 

Fetxuary  16, 

390170  B 

hnCountos. 

August  31,  1994, 
The  Co»urT*)us 
Dispatch. 

Mayor  of  the  City  of  Columbus,  99 
t^orth  Front  Street,  ColurrtMJS.  Ohio 
43215-2838. 

1995. 

Ohio:  Unincofporated 

Franidin  County 

August  24,  1994, 

Ms.  Dorothy  Tester.  President  of  the 

February  16, 

390167  B 

Areas. 

August  31.  1994, 
The  Columbus 
Areas. 

Franklin  County  Board  of  Commis- 
sioners. 373  South  High  Street.  Co- 
lumbus. Ohio  43215. 

1995. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance"). 

Dated:  November  1, 1994. 
Frank  H.  Thomas, 

Deputy  Associate  Director,  Mitigation 
Directorate. 

|FR  Doc.  94-27884;  Filed  11-9-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Natlortal  Oceanic  and  Atmospharic 
Administration 

50  CFR  Part  681 

(Dockat  No.  940818-4301;  1.0. 072094A] 

raN064S-AF82 

Waatam  Pacific  Crustacean  Fisharlas 

AQCNCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

summary:  NMFS  issues  a  final  rule  to 
implement  selected  measures  of 
Amendment  8  to  the  Fishery 
Management  Plan  for  the  Cnistacean 
Fisheries  of  the  Western  Pacific  Region 
(FMP).  The  rule  eliminates  a  2-year 
landing  requirement  for  permit  renewal, 
which  had  an  unintended  detrimental 
effect  on  lobster  fishery  permit  holders. 
The  rule  also  modiOes  existing 
notification  and  reporting  procedures. 
The  implemented  changes  are  intended 
to  improve  administration,  monitoring, 
and  enforcement  of  the  fishery. 
EFFECTIVE  OATI:  December  12, 1994. 


AOORESSES:  Copies  of  Amendment  8 
and  the  associated  environmental 
assessment  may  be  obtained  from  Ms. 
Kitty  M.  Simonds.  Executive  Director. 
Western  Pacific  Fishery  Management 
Council  (WPFMC),  1164  Bishop  St., 
Suite  1405.  Honolulu,  HI  96813. 
Comments  on  the  information 
co!le<:tion  should  be  sent  to  the  Director, 
Southwest  Region.  NMFS.  501  W. 
Ocean  Blvd.,  Long  Beach,  CA  90802- 
4213,  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB). 
Washington.  D.C.  20503  (Attention: 
NOAA  Desk  Officer). 

FOR  FURTHER  INFORMATION  COI«TACT:  Ms. 
Kitty  M.  Simonds,  WPFMC,  at  (808) 
522-6220:  Mr.  Svein  Fougner,  NMFS,  at 
(310)  980-^034;  or  Mr.  Alvin  Z. 
Katekaru.  NMFS,  at  (808)  973-2937. 

8UPPI.EMENTARY  INFORMATION:  The 
WPFMC  developed  Amendment  8  to  the 
FMP  and  submitted  it  to  NMFS  for 
approval.  A  proposed  rule  to  implement 
Amendment  8  was  published  in  the 
Federal  Register  on  August  9, 1994  (59 
FR  40515).  The  proposed  rule  provided 
background  on  the  following  provisions 
of  Amendment  8:  (1)  Removing  the 
requirement  for  a  vessel  to  land  at  least 
four  lobsters  for  each  trap  normally  used 
during  1  of  the  2  most  recent  years  in 
which  fishing  was  allowed  as  a 
condition  of  permit  renewal;  (2) 
establishing  a'framework  procedure  for 
reviewing,  with  the  possibility  of 
changing,  the  target  catch-per-unit-of 
effort  (CPUE)  used  in  the  formula  to 
derive  the  quota  for  the  fishery  from  1.0 
lobster  per  trap-haul  to  a  number  that  is 
more  reflective  of  the  current  status  of 
the  lobster  resource;  (3J  establishing  a 


framework  procedure  authorizing, 
under  some  circumstances,  fishing  for 
the  purposes  of  obtaining  fisheries  data 
or  alleviating  economic  hardship,  when 
the  initial  quota  is  zero;  (4)  requiring 
vessel  owners  to  notify  NMFS  of  the 
location  and  time  of  offloading  of  their 
catch;  and  (5)  requiring  information 
from  the  first-level  buyer  to  be  attached 
to  the  Sales  Report,  if  available,  and 
requiring  first-level  buyers  to  make 
records  of  their  transactions  involving 
management  unit  species  available  to 
authorized  officials. 

The  measures  establishing  framework 
procedures  for  the  review  and  possible 
change  of  the  target  level  of  the  CPUE 
in  the  model  used  to  calculate  the 
annual  quota  and  to  allow  fishing  under 
some  circumstances  when  the  initial 
quota  is  zero  (numbers  2  and  3  above) 
have  been  disapproved  by  NMFS.  These 
two  measures  are  neither  necessary  nor 
appropriate  for  conservation  and 
management  of  the  fishery  as  required 
by  section  303(a)(1)(A)  of  the  Magnuson 
Act. 

There  has  been  a  substantial  decrease 
in  recruitment  to  the  lobster  fishery. 
This,  the  total  closure  of  the  fishery 
during  the  1993  season,  and  the  great 
difference  between  the  initial  quota  and 
the  final  quota  during  ihn  1994  season 
has  prompted  a  complete  review  of  the 
model  used  to  determine  the  aiuiual 
quotas  and  the  quota  system  in  general. 
For  this  reason,  the  provision  allowing 
changes  in  the  target  CPUE  pursuant  to 
homework  procedures  is  premature. 
Any  change  in  the  model  should  be 
postponed  until  an  analysis  of  the 
model  is  available. 

The  purposes  of  the  framework 
procedure  under  which  fishing  might  be 


allowed  when  the  initial  quota  is  zero 
are  to  obtain  fisheries  data  or  to  relieve 
economic  hardship.  The  proposal  to 
consider  allowing  fishing  to  relieve 
economic  hardship  is  ambiguous 
because  the  term  "economic  hardship" 
is  not  defined.  Without  defining  the 
term,  it  is  unclear  how  and  when 
allowing  fishing  would  be  considered 
and  bow  it  would  meet  the  goals  of  the 
FMP.  Allowing  fishing  to  collect  data 
duplicates  section  681.26  of  the 
implementing  regulations  regarding 
experimental  fishing.  Issuing 
experimental  fishing  permits  is  an 
effective  way  of  allowing  fishing  that 
ordinarily  would  not  be  permitted  so 
that  fisheries  data  can  be  collected.  The 
other  provisions  of  Amendment  8  have 
been  approved. 

Comment  and  Response 

Only  one  comment  was  received  on 
the  proposed  rule. 

Comment:  One  individual  commented 
that  eliminating  the  landing 
requirement  gives  the  resource  in 
perpetuity  to  those  who  currently  hold 
permits.  He  felt  the  point  system  for 
new  entry  should  be  maintained.  The 
holders  of  these  permits  may  or  may  not 
view  the  fishery  as  a  long-term  trust. 
This  commenter  also  indicated  it  was  a 
mistake  to  allow  the  transfer  of  permits 
given  that  carrying  capacity  now 
exceeds  the  capacity  of  the  resource. 

Response:  Tne  issues  of  maintaining 
the  point  system  or  not  allowing  the 
transfer  of  permits  are  not  within  the 
scope  of  Amendment  8. 

Nevertheless,  the  landing 
requirement,  coupled  wdth  transferable 
limited  entry  permits,  was  intended  to 
ensure  that  there  always  would  be 
sufficient  capacity  to  harvest  the 
optimum  yield.  The  number  of 
permitted  vessels  was  based  on  an 
assumption  of  stable  recruitment  and 
would  provide  the  greatest  economic 
return  from  the  fishery.  Presently, 
productivity  of  the  resource  is  low  and 
the  harvesting  capacity  of  the  fleet  is 
greater  than  needed;  however,  the 
Council  did  not  propose  changing  the 
number  of  permits  allowed  in  the 
fishery.  There  are  numerous  restrictions 
to  protect  the  resource,  including  size 
limits,  a  closed  season,  protection  of 
berried  females,  and  a  quota  based  on 
productivity  of  the  resource.  When 
productivity  is  low,  the  quota  is  low. 

Eliminating  the  landing  requirement 
relieves  vessel  owners  from  fishing  for 
lobster  when  investing  fishing  effort 
would  be  poor  business;  therefore,  an 
unforeseen  and  unintended  economic 
burden  will  be  removed.  The  point 
system  has  not  resulted  in  and  would 
not  be  expected  to  result  in  new  entry. 


Permits  are  transferable,  and  permit 
holders  would  likely  transfer  permits 
rather  than  forfeit  them.  In  addition,  at 
low  quota  levels,  there  may  be  risks  of 
overrunning  the  quota  before  the  fishery 
canbecloseid. 

Changes  From  the  Proposed  Rule 

The  changes  in  the  Quota 
Management  Program  (§681.31) 
described  in  the  proposed  rule  have  not 
been  approved;  therefore,  those 
revisions  have  been  dropped  from  the 
final  rule  and  §  681.31  remains 
unchanged.  Also  in  the  final  rule,  the 
definition  of  "forecast  quota"  is  not 
added  to  replace  the  definition  of 
"initial  quota"  because  this  was 
intended  to  Implement  one  of  the 
disapproved  measures.  No  other 
changes  were  made  to  the  proposed 
rule. 

Classification 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  been 
approved  by  the  OMB  under  OMB 
Control  Number  0648-0214.  A 
notification  requirement  before 
offloading  of  the  catch  is  added.  The 
existing  sales  report  is  modified  by 
eliminating  certain  data  elements.  First- 
level  buyers  can  choose  to  submit  a 
worksheet  in  lieu  of  allowing  an 
authorized  officer  to  access,  inspect,  and 
copy  records  relating  to  their  sales.  The 
estimated  total  reporting  burden 
(assiuning  that  all  15  permit  holders 
will  take  4  trips  per  year)  is  estimated 
at  5  minutes  per  response.  This  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  this  burden,  to 
NMFS  and  OMB  (see  ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  681 

Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  4, 1994. 

Charles  Karaella. 

Acting  Program  Management  Officer, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  SO  CFR  part  681  is  amended 
as  follows: 


PART  681— WESTERN  PACIRC 
CRUSTACEAN  FISHERIES 

1.  The  authority  citation  for  part  681 
continues  to  read  as  follows: 

Authority:  16  U.S.C  1801  et  seq. 

2.  In  §  681.2.  the  definition  of  "Land 
or  Landing"  is  removed,  and  definitions 
of  "Council",  "First-level  buyer", 
"Landing",  "Management  unit  species", 
and  "Ofi'-loading"  are  added,  in 
alphabetical  order,  to  read  as  follows: 

§681.2    Definitions. 

•  •»••■ 

Council  means  the  Western  Pacific 
Fishery  Management  Council 
estabUshed  by  the  Magnuson  Act. 

•  •        •        •        • 

First-level  buyer  means: 

(1)  The  first  person  who  purchases, 
with  the  intention  to  resell,  management 
unit  species,  or  portions  thereof,  that 
were  harvested  by  a  vessel  that  holds  a 
permit  under  tliis  part  or  that  is 
otherwise  regulat^  under  this  part;  or 

(2)  A  person  who  provides 
recordkeeping,  purchase,  or  sales 
assistance  in  the  first  transaction 
involving  management  unit  species  . 
(such  as  the  services  provided  by  a 
wholesale  auction  facility). 

•  •        •        •        • 

Landing  means  bringing  management 
unit  species  to  shore  for  the  purpose  of 
offloading. 

•  *        •        *        • 

Management  unit  species  means 
spiny  lobster  {Panulirus  spp.),  sUpper 
lobster  (family  Scyllaridae),  and  Kona 
crab  (family  Raninidae). 

Off-loading  means  removing 
management  unit  species  from  a  vessel. 

•  •        •        •        * 

3.  Section  681.5  is  amended  by 
revising  paragraph  (a),  the  heading  in 
paragraph  (b),  paragraphs  (c)  and  (d). 
and  by  adding  a  new  paragraph  (e)  to 
read  as  follows: 

§681.5    Recordkeeping  and  reporting. 

(a)  Daily  Lobster  Catch  Report.  The 
operator  of  any  vessel  engaged  in  j 

commercial  fishing  for  lobster  subject  to 
this  part  must  maintain  onboard  the 
fishing  vessel,  while  fishing  for  lobster, 
an  accurate  and  complete  NMFS  Daily 
Lobster  Catch  Report  on  a  form 
provided  by  the  Regional  EKrector.  All 
information  specified  on  the  form  and 
specified  in  paragraph  (b)  of  this  section 
must  be  recorded  on  the  form  within  24 
hours  after  the  completion  of  the  fishing 
day.  The  Daily  Lobster  Catch  Reports  for 
a  fishing  trip  must  be  submitted  to  the 
Regional  Director  within  72  hours  of 
each  landing  of  lobsters. 
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(b)  Infonnation  Rtquirements  for 
Daily  Lob$t0r  Catch  Report.  •  *  * 

(c)  LofasCH' Solas  Report.  The  operator 
of  any  veasd  angaged  in  commendal 
fishing  for  lohster  subject  to  this  part 
must  submit  to  the  Regional  Director, 
wMkIn  72  hours  of  off-loading  of  lobster, 
an  acxnirate  and  complete  Lotoer  Sales 
Report  on  a  form  provided  by  the 
Regional  Director,  and  sttsch  packing  or 
weighout  slips  provided  to  the  o(>enitor 
by  the  first-level  buyerls),  unless  the 
packing/weighout  slips  have  not  been 
provided  in  time  by  the  buyerfs). 

(d)  Infonnation  nequinments  for 
Lobster  Sales  Report.  The  Lobster  Sales 
Report  must  be  signed  and  dated  by  the 
vessel  operator  and  include  the 
following  information: 

(1)  Vessel  information, 
(i)  Name  of  veeseL 

(ii)  Permit  number.  . 

(2)  First-level  buyer  information, 
(i)  Name  of  first-level  buyer(s). 

(ii)  Address(es)  and  phone  number(s). 

(3)  Landing  information, 
(i)  Date  of  off-loading, 
(ii)  Port  of  landing. 

(4)  Sales  informauon. 

(i)  Total  number  or  tveight  of  spiny 
lobsters  sold  and  total  number  or  weight 
not  sold  by  product  type. 

(ii)  Total  number  or  weight  of  slipper 
lobstera  sold  and  total  number  or  weight 
not  sold  by  product  type. 

(iii)  Total  number  or  weight  of 
octopus  sold  and  total  number  or  weight 
not  sold  by  product  type. 

(iv)  Total  number  or  weight  of  other 
fishery  products  sold  and  total  number 
or  weiftht  not  sold  by  product  type. 

(v)  Ifavailable,  packing/weignout  slip 
or  other  sales  information,  induding 


information  on  revenue  by  species, 
prodiict  type,  and  size  categories. 

(e)  Moaification  of  reporting 
requirements.  The  Flegional  Director 
may,  after  consultation  with  the 
Council,  initiate  rulemaking  to  modify 
the  information  to  be  provided  on  the 
Daily  Lobster  Catch  Report  or  the 
Lobster  Sales  Report. 

4.  Section  681.7  is  amended  by 
revising  paragraph  (b)(5)  and  by  adding 
paragraph  (b)(14)  to  rmd  as  follows: 

IM1.7    ProMbMona. 

•  •        •  ^      •        • 

a»)' '  • 

(5)  Fail  to  report  before  landing  or  off- 
loading as  specified  in  §-681.25. 

•  •        •        •        • 

(14)  Refuse  to  make  available  to  an 
authorized  officer  for  inspection  and 
copying  any  records  that  must  be  made 
available  in  accordance  with  §681.11. 

•  •        •        •        • 

5.  Section  681.11  is  added  to  subpart 
A  to  read  as  follows: 

(681.11    AvellaMllty  ol  teccfda  fof 

(a)  Upon  request,  any  first-level  buyer 
must  allow  an  authorized  officer  to 
access,  inspect,  and  copy  all  records 
relating  to  the  harvest,  sale,  or  transfer 
of  management  unit  species  taken  by 
vessels  that  have  permits  issued  under 
this  part  or  that  are  otherwise  subject  to 
this  part,  including,  but  not  limited  to, 
infonnation  concerning: 

(1)  The  name  of  the  vessel  involved  in 
each  transaction  and  the  owner  or 
operator  of  the  vessel; 

(2)  The  amount,  number,  and  size  of 
eech  species  of  fish  involved  in  each 
transaction:  and 


(3)  Prices  paid  by  the  buyer  and 
proceeds  to  the  aeUer  in  each 
transaction. 

(b)  This  requirement  may  be  met  by 
furnishing  the  information  on  a 
worksheet  provided  by  the  Regional 
Director. 

6.  Section  681.25  is  revised  to  read  as 
follows: 

§461.25    NotNlcalkMi  raqulfements. 

(a)  The  operator  of  any  vessel  that  has 
on  board  management  unit  species 
taken  from  Permit  Area  I  must: 

(1)  Report,  not  less  than  24  hours,  but 
not  more  than  36  hours,  before  landing, 
the  port,  the  approximate  date  and  the 
approximate  time  at  which  lobsters  will 
be  landed;  and 

(2)  Report,  not  less  than  6  hoius  and 
not  more  than  12  hours  before 
offioading.  the  location  and  time  that 
ofiloading  of  the  lobster  will  begin. 

(b)  The  Regional  Director  shall  notify 
permit  holders  of  any  change  in  the 
reporting  method  and  schedule  at  least 
30  days  prior  to  the  opening  of  the 
fishing  season. 

7.  In  §  681.30,  paragraph  (c)  is  revised 
to  read  as  follows: 
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1661.30    UmNad  accasa  management 


(c)  Renewal.  AppUcations  for  renewal 
of  a  limited  entry  permit  for  the  next 
calendar  year  must  be  submitted  to  the 
Pacific  Area  Office  by  December  31. 

•        •        •        •        • 

IFR  Doc.  94-27840  Filed  11-0-.94:  8:45  am) 
aajjNacoof  Mie-si-4M 


This  section  of  ttie  FEDERAL  REGISTER 
contams  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  ttie 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart929 

(FV»4-e29-3PRl 

Crant>eiTle8  Qrowm  In  Statee  of 
Massachusetts.  Rhode  island, 
Connecticut,  New  Jersey,  Wisconsin, 
Michigan,  Minnesota,  Oregon, 
Washington,  and  Long  Island  in  the 
State  of  New  York;  Establishment  of 
Late  Payment  and  Increase  in  Interest 
Charges  on  Delinquent  Assessments 

AOENCY:  Agricultiual  Marketing  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
increase  the  interest  charge  from  1 
percent  to  1 V2  percent  f>er  month  and 
add  a  late  payment  charge  of  5  percent 
on  delinquent  assessments  owed  by 
handlers  under  Marketing  Order  No. 
929  covering  cranberries  grown  in  ten 
states.  This  rule  would  contribute  to  the 
efficient  operation  of  the  program  by 
ensuring  that  adequate  funds  are 
available  to  cover  budgeted  expenses 
incurred  imder  the  marketing  order. 

DATES:  Comments  must  be  received  by 
December  12, 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk.  Fruit  and  Vegetable  Division, 
AMS,  USDA,  Room  2525-S.  P.O.  Box 
96456,  Washington,  D.C.  20090-6456. 
All  comments  should  reference  the 
dockefnumber  and  the  date  and  page 
number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Docket  Clerk  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Hessel  or  Patricia  Petrella, 
Marketing  Specialists,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA.  Room  2522-S.  P.O.  Box  96456, 


Washington,  D.C  20090-6456: 
telephone:  (202)  720-5127. 
SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  under  Marketing 
Agreement  and  Order  No.  929  (7  OH 
Part  929),  as  amended,  regulating  the 
handling  of  cranberries  grown  in  ten 
states,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agricultxire 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
imder  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  stiit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  date 
of  the  entry  of  the  ruling. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 


small  entities  acting  on  thefr  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiUty. 

There  are  approximately  30  handlers 
of  cranberries  who  are  subject  to 
regulation  under  the  order  and 
approximately  1,050  producers  of 
cranberries  in  the  regulated  area. 

Small  agricultiual  service  firms  have 
been  defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
j(5,000,000,  and  small  agricultural 
producera  are  defined  as  those  having 
annual  receipts  of  less  than  $500,000. 
The  majority  of  handlers  and  producers 
of  cranberries  may  be  classifi^  as  small 
entities. 

The  Cranberry  Marketing  Committee 
(committee),  the  agency  responsible  for 
local  administration  of  the  order,  met  on 
August  23, 1994.  and  unanimously 
recommended  modifying  the 
administrative  rules  in  effect  imder  the 
order  concerning  delinquent  handler 
assessments.  The  modification  would 
increase  the  interest  charge  fiom  1 
percent  to  1 V2  percent  per  month  and 
add  a  late  payment  charge  of  5  percent 
on  delinquent  handler  assessments. 

Under  section  929.41  of  the  order, 
each  person  who  first  handles 
cranbisrries  is  required  to  pay  a  pro-rata 
share  of  the  cost  of  administering  the 
program.  This  cost  is  in  the  form  of  a 
uniform  assessment  rate  appUed  to  each 
handler's  acquisitions. 

Section  929.41  also  provides  that  if  a 
handler  does  not  pay  an  assessment 
within  the  time  prescribed  by  the 
committee,  the  assessment  may  be 
subject  to  an  interest  or  late  payment 
charge,  or  both. 

Section  929.152  of  the  rules  and 
regulations  in  effect  under  the  order 
specifies  that  delinquent  assessments  be 
subject  to  an  interest  charge  of  1  percent 
per  month  on  any  unpaid  assessment 
balance  begiiming  30  days  from  the  due 
date  prescribed  by  the  committee.  The 
committee  currently  schedules  two 
assessment  payments  during  the  crop 
year  which  begins  on  September  1. 
Assessments  equal  to  100  percent  of  the 
prior  crop  year's  assessment  obligation 
are  due  on  October  1.  If  a  handler's 
October  1  payment  is  not  sufficient  to 
meet  the  current  crop  year's  assessment 
obligation  then  a  second  payment, 
making  up  the  difference,  is  required  by 
April  1.  If  the  October  1  pajment 
exceeds  the  current  crop  year's 
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replacement  of  certain  fiise  pins  on  the 
upper  link  of  the  inboard  and  outboard 
struts.  This  AD  also  would  require 
inspections  to  detect  corrosion  or  cracks 
of  certain  fuse  pins,  and  replacement,  if 
necessary.  This  proposal  is  prompted  fay 
reports  of  cradced  or  corroded  fuse  pins 
on  the  upper  link  of  the  inboard  and 
outboard  struts,  which  could  result  in 
fracturing  of  the  pins.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  strut 
and  separation  of  an  engine  from  the 
airplane  due  to  fracturing  of  the  fuse 
pins. 

DATES:  Conunents  must  be  received  by 
January  10, 1995. 
ADDRESSES:  Submit  comments  in 
tiipUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attentitm:  Rules  Docket  No.  94-NM- 
123-AD.  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  in8i}ected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  mformation  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTNER  INFORMATION  CONTACT:  Tim 
Backman,  AerosjMoe  Engineer,  Airframe 
Brandi.  ANM-120S,  FAA,  Transport 
Airplane  Directorate,  Seattle  Airoafl 
Certification  Office.  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056; 
telephone  (206)  227-2776;  fax  (206) 
227-1181. 
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lent  obligation  then  the 
committee  refunds  the  difieiefice  on  or 
before  April  IS. 

Assessments  are  the  main  source  of 
funds  to  pay  committee  expenses.  The 
fdhire  of  handlers  to  pay  assessment 
obligetioDS  promptly  results  in  added 
expense  and  operational  problems  for 
the  committee.  The  committee  has 
frequently  encountered  difficulty  in 
collecting  assessments  from  some 
handlers.  To  attempt  to  collect,  the 
committee  must  incur  the  added 
expense  of  sending  out  additional 
invoices  and  contacting  each  delinquent 
handler  by  phone,  in  person,  or  by  fru. 
Nonpayment  or  late  payment  of 
assessments  hampers  the  operation  of 
the  committee. 

The  authority  to  levy  late  payment 
and  interest  charges  on  delinquent 
assessments  was  added  in  1973  to 
address  the  failiue  of  handlers  to  pay 
their  assessments  promptly. 
Consequently,  in  1978  an  informal 
rulemaking  change  (43  FR  29764.  July 
11, 1978)  was  approved  which 
established  a  one  percent  interest  charge 
per  month  to  address  this  problem. 

However,  the  current  interest  charge 
of  one  percent  per  month  is  not 
sufficient  to  induce  handlers  to  comply 
with  the  assessment  provisions. 
Competition  in  the  oanbeny  industry 
has  increased.  The  number  of  handlers 
regulated  by  the  order  has  increased, 
and  many  of  these  additional  handlers 
have  been  more  reluctant  to  pay 
assessments  in  a  timely  manner.  The 
increase  in  charges  on  delinquent 
assessments  would  encourage  these 
handlers  to  pay  their  assessments  more 
promptly. 

Charges  would  not  be  imposed  until 
the  end  of  the  month  if  handler 
assessments  are  invoiced  up  to  the  15th 
of  the  month  and  would  be  levied  at  the 
end  of  the  following  month  if  the 
handler  assessment  is  invoiced  later 
than  the  15th  of  the  month.  Handlers 
would  have  ample  time  to  f>ay  their 
assessments  and  avoid  incurring  the 
additional  charges.  Any  amotmt  paid  by 
the  handler  would  be  credited  upon 
receipt  in  the  committee  office.  These 
additional  charges  would  apply  to  any 
unpaid  assessments  which  become  due 
to  the  committee  after  the  effective  date 
of  this  rule  change. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  an 
opportunity  to  respond  to  this  proposal. 
All  written  comments  timely  received 
will  be  considered  before  a  final 
determination  is  made  on  this  matter. 


List  of  Sublets  fai  7  CFK  Pavt  S20 

Cranberries,  Mari»ting  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 

Ereamble.  7  CFR  Part  929  is  proposed  to 
B  amended  as  follows: 

1.  The  authority  dUtion  for  7  CFR 
Part  929  continues  to  read  as  follows: 

Aelfaertiy:  7  \i.SJC.  601-874. 

PART  929-CRANBERRIE8  GROWN  IN 
STATES  OF  MASSACHUSETTS, 
RHODE  ISLAND,  CONNECTICUT,  NEW 
JERSEY.  WISCONSIN.  MCHIQAN, 
MMNESOTA,  OREGON. 
WASHmOTON,  AND  LONG  ISLAND  IN 
THE  STATE  OF  NEW  YORK 

2.  Section  929.152  is  revised  to  read 
as  follows: 


There  shall  be  a  late  payment  charge 
of  five  percent  and  an  interest  charge  of 
1\^  percent  per  month  applied  to  any 
assessment  not  received  at  the 
conunittee's  office  before  the  end  of  the 
month  in  which  such  assessment  was 
first  invoiced  to  the  handler:  Provided, 
That  if  an  assessment  is  first  invoiced 
later  than  the  15th  of  the  month,  no  late 
payment  or  interest  charge  shall  be 
levied  if  such  assessment  is  received  at 
the  committee  office  by  the  end  of  the 
folloMdng  month  in  which  the 
assessment  was  first  invoiced  to  the 
handler. 

Dated:  November  4, 1994. 
EricKLFonMO. 

Deputy  Dinctor,  Fruit  and  Vegetable  Division. 
(FR  Doc  94-27921  Piled  11-9-94;  8:45  am] 
COM  MM 
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DEPARTMENT  OF  TRANSPORTATION      Comments  Invited 


Fodaral  Aviation  Administration 

14  CFR  Part  39 

[Doeiwt  Na  94-NM-123-ADI 

AlrwortMnMS  Dlractivas;  Boaing 
Modal  747  Sariaa  Alrplanaa,  Excluding 
Airplanaa  Equlppad  with  Pratt « 
Whitnay  PW4000  and  Qanaral  Electric 
CF6-80C2  Sarfaa  Englnaa 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes.  This  proposal  would  require 


Interested  persons  are  Invited  to 
participate  in  the  maidng  of  the 
propoMd  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  fight 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-public  ccmtact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-123-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPI^  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-123-AD.  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

Hie  FAA  received  several  reports  of 
cracked  fuse  pins  on  the  upper  link  of 
the  inboard  and  outboard  stixits  on 
Boeing  Model  747  series  airplanes. 
Several  pins  also  showed  evidence  of 
corrosion.  The  fuse  pins  involved  in 
these  reports  were  "bottle  bore  style" 
fuse  pins  installed  in  the  forward 
position  of  the  struts.  The  cracking 
initiated  in  a  machining  groove  in  the 
inner  recess  of  the  pin  bore,  and  it 
propagated  due  to  fatigue.  Cracking  of 
the  pins  occurred  on  some  airplanes  as 
early  as  9,366  total  flight  cycles  (on  the 
airplane)  and  42,493  total  flight  hours. 
One  of  the  reports  involved  the 
complete  fracture  of  both  shear  planes 
on  the  fuse  pin;  consequently,  that  pin 
had  no  load  carrying  capability. 
Analysis  of  several  of  the  cracked  fuse 
pins  indicated  that  fiacturing  occurred 
in  the  recess  area  of  the  pin  bore. 

Corrosion  may  cause  cracking  of  the 
fiise  pins;  this  could  lead  to  fractiuing 
of  the  fuse  pins.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 
strut  and  separation  of  an  engine  &t>m 
the  airplane. 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2166.  dated  April  28, 1994,  which 
describes  procedures  for  replacement  of 
"bulkhead  st>'le"  and  "bottle  bore  style" 
fuse  pins,  installed  in  the  forward 
position  of  the  upper  link  on  the 
inboard  and  outboard  struts,  with  either 
a  15-5  corrosion-resistant  steel  fuse  pin 
(also  luiown  as  a  "third  generation"  pin) 
or  a  new  bulkhead  style  pin.  (This  alert 
service  bulletin  specifies  that 
installation  of  the  third  generation  pin 
is  preferred.)  The  alert  service  bulletin 
also  describes  procedures  for  repetitive 
detailed  visual  inspections  to  detect 
corrosion  of  the  bulkhead  style  pins; 


magnetic  particle  inspections  to  detect 
cracks  in  these  pins;  and  replacement  of 
any  cracked  or  corroded  pin  with  a  third 
generation  pin  or  a  new  bulkhead  style 
pin. 

The  alert  service  bulletin  references 
Boeing  Service  Bulletin  747-54-2155, 
dated  September  23, 1993,  as  an 
additional  source  of  service  information 
for  replacement  of  certain  fuse  pins, 
installed  in  the  forward  and  aft 
positions  of  the  upper  link,  with  third 
generation  pins.  (Although  there  have 
been  no  reports  of  cracked  pins  in  the 
aft  position,  replacement  of  the  pin  in 
the  forward  position  with  a  third 
generation  pin  necessitates  that  the  aft 
pin  also  be  replaced  with  a  third 
generation  pin  in  order  to  preserve  the 
function  and  location  of  the  primary 
structural  fuse.) 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  replacement  of  bottle  bore  style 
fuse  pins,  installed  in  the  forward 
position  of  the  upper  link  on  the 
inboard  and  outboard  struts,  with  either 
third  generation  fuse  pins  or  new 
bulkhead  style  pins.  This  proposed  AD 
also  would  require  repetitive  detailed 
visual  inspections  to  d«tect  corrosion  of 
bulkhead  style  fuse  pins;  magnetic 
particle  inspections  to  detect  cracks  in 
those  pins;  and  replacement  of  any 
corroded  or  cracked  bulkhead  style  fuse 
pin  with  a  third  generation  fuse  pin  or 
with  a  new  bulkhead  style  pin. 
Installation  of  a  third  generation  fuse 
pin,  if  accomplished,  would  constitute 
terminating  action  for  the  inspection 
requirements  of  the  proposed  AD.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  described 
previously. 

The  manufactiuer  has  advised  that  it 
is  ciurently  developing  a  modification 
program  for  the  engine  strut  that  will 
positively  address  the  unsafe  condition 
addressed  by  this  AD.  Once  this 
modification  program  is  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

There  are  approximately  869  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  147  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  122  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  fuse  pins  with 
bulkhead  style  pins.  The  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  on 
U.S.  operators  who  replace  fuse  pins 


with  bulkhead  style  pins  is  estimated  to 
be  $7,320  per  airplane. 

It  would  take  approximately  140  vtaA 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  fuse  pins  with 
third  generation  pins.  The  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  total  cost  impact  on 
U.S.  operators  who  replace  fuse  pins 
with  third  generation  pins  is  estimated 
to  be  $8,400  per  airplane. 

It  would  take  approximately  1.5  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections  (in  addition  to  the 
work  hours  necessary  for  fuse  pin 
replacement).  The  average  labor  rate  is 
$60  per  work  hour.  Base^  on  these 
figures,  the  total  cost  impact  on  U.S. 
operators  for  the  proposed  inspections 
is  estimated  to  be  $90  per  airplane  per 
inspection. 

The  cost  of  required  replacement 
parts  would  vary  from  airplane  to 
airplane,  depending  upon  the  current 
airplane  configuration. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  op>erator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  proposed 
inspection  and  replacement  actions 
were  to  be  conducted  as  "stand  alone" 
actions.  However,  in  actual  practice, 
these  actions,  for  the  most  part,  would 
be  accomplished  coincidentally  or  in 
combination  with  normally  scheduled 
airplane  inspections  and  other 
maintenance  program  tasks.  Therefore, 
the  actual  nimiber  of  necessary 
additional  work  hours  would  be 
minimal  in  many  instances. 
Additionally,  any  costs  associated  with 
special  airplane  scheduling  would  be 
minimal. 

The  FAA  recognizes  that  the 
obligation  to  maintain  aircraft  in  an  . 
airworthy  condition  is  vital,  but 
sometimes  expensive.  Because  AD's 
require  specific  actions  to  address 
specific  unsafe  conditions,  they  appear 
to  impose  costs  that  would  not 
otherwise  be  borne  by  operators. 
However,  because  of  the  general 
obligation  of  operators  to  maintain 
aircraft  in  an  airworthy  condition,  this 
appearance  is  deceptive.  Attributing 
those  costs  solely  to  the  issuance  of  this 
AD  is  uiu«alistic  because,  in  the  interest 
of  maintaining  safe  aircraft,  prudent 
operators  would  accomplish  the 
required  actions  even  if  they  were  not 
required  to  do  so  by  the  AD. 

A  full  cost-benefit  analysis  has  not 
been  accomphshedfor  this  proposed 
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AD.  As  a  matter  of  law,  in  order  to  be 
airworthy,  an  aircraft  must  conform  to 
its  type  design  and  be  in  a  condition  for 
safe  operation.  The  type  design  is 
approved  only  after  the  FAA  makes  a 
determination  that  it  complies  with  all 
applicable  airworthiness  requirements. 
In  adopting  and  maintaining  those 
requirements,  the  FAA  has  already 
made  the  determination  that  they 
establish  a  level  of  safety  that  is  cost- 
beneficial.  When  the  FAA,  as  in  this 
proposed  AD,  makes  a  finding  of  an 
unsafe  condition,  this  means  that  the 
original  cost-beneficial  level  of  safety  is 
no  longer  being  achieved  and  that  the 
proposed  actions  are  necessary  to 
restore  that  level  of  safety.  Because  this 
level  of  safety  has  already  been 
determined  to  be  cost-beneficial,  a  full 
cost-benefit  analysis  for  this  proposed 
AD  would  be  redundant  and 
unnecessary. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  su^icient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

^      For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423:  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

139.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  94-NM-123-AD. 

Applicability:  Model  747  series  airplanes: 
line  numbers  1  through  967  inclusive,  and 
969  through  992  inclusive:  excluding 
airplanes  equipped  with  Pratt  &  Whitney 
PW4000  or  General  Electric  CF6-80C2  series 
engines:  certificated  in  any  category. 

Note  1:  This  AD  does  not  require  that  the 
actions  be  accomplished  on  the  struts  of 
airplanes  having  straight  bore  fuse  pins 
(installed  on  Model  747  series  airplanes 
equipped  with  Pratt  &  Whitney  PW4000  or 
General  Electric  CF6-60C2  series  engines)  or 
15-5  corrosion  resistant  steel  (third 
generation)  fuse  pins. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and  loss  of 
an  engine  due  to  corrosion  or  cracking  of  the 
fuse  pins,  accomplish  the  following: 

(a)  For  airplanes  having  bottle  bore  style 
fuse  pins  in  the  forward  position  on  the 
upper  link:  Replace  any  bottle  bore  style  fuse 
pin  with  a  new  bulkhead  style  fuse  pin  in  the 
forward  ptosilion.  or  with  15-5  corrosion 
resistant  steel  (third  generation)  fuse  pins  in 
the  forward  position,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2166, 
dated  April  28,  1994.  at  the  later  of  the  times 
specified  in  paragraphs  (aKD  and  (a)(2)  of 
this  AD. 

(1)  Prior  to  the  accumulation  of  5.000 
landings  on  the  fuse  pin,  or  within  5  years 
since  installation  of  the  pin.  whichever 
occurs  first.  Or 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

Note  2:  Third  generation  fuse  pins  are 
installed  in  pairs  (in  the  forward  and  aft 
positions).  Therefore,  replacement  of  an 
individual  upper  link  fuse  pin  in  the  forward 
position  with  a  third  generation  pin  also 
would  necessitate  replacement  of  the  pin  in 
the  aft  position. 

Note  3:  The  alert  service  bulletin  references 
Boeing  Service  Bulletin  747-54-2155,  dated 
September  23.  1993.  as  an  additional  source 
of  service  information  for  replacement  of  the 
fuse  pins  with  15-5  corrosion  resistant  steel 
(third  generation)  fuse  pins.  Installation  of 
these  third  generation  fuse  pins  is  preferred 
over  installation  of  bulkhead  style  fuse  pins. 

(b)  For  airplanes  having  bulkhead  style 
fuse  pins  in  the  forward  position  on  the 
upper  link:  Perform  a  detailed  visual 
inspection  to  detect  corrosion  of  the  pins, 
and  a  magnetic  particle  inspection  to  detect 
cracks,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2166,  dated  April 
28, 1994,  at  the  later  of  the  times  specified 
in  paragraphs  (b)(1)  and  (b)(2)  of  this  AD. 


(1)  Prior  to  the  accumulation  of  8.000 
landings  on  the  fuse  pin,  or  within  8  years 
since  installation  of  the  pin,  whichever 
occurs  first.  Or 

(2)  Within  12  months  after  the  effective 
date  of  this  AD. 

(c)  If  no  corrosion  or  crack  is  found  during 
the  inspection  required  by  paragraph  (b)  of 
this  AD,  repeat  the  inspections  thereafter  at 
the  intervals  specified  in  paragraph  (c)(1)  or 
(c)(2)  of  this  AD,  as  applicable. 

(1)  For  the  inboard  and  outboard  struts  on 
airplanes  other  than  those  identified  in 
paragraph  (c)(2)  of  this  AD:  Repeat  the 
inspections  at  intervals  not  to  exceed  1,000 
landings. 

(2)  For  the  outboard  struts  on  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines:  Repeat  the  inspections 
at  intervals  not  to  exceed  2,000  landings. 

Note  4:  The  outboard  struts  of  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines  are  equipped  with  thick 
wall  "4330  steel"  bulkhead  style  fuse  pins  in 
the  forward  position  of  the  upf)er  link.  Crack 
propagation  to  critical  length  in  these  thick 
wall  pins  is  slower  than  for  pins  installed  on 
the  struts  of  airplanes  equipped  with  engines 
other  than  the  Rolls-Royce  RB211-524G  or 
-524H  series. 

(d)  If  any  corrosion  or  crack  is  found 
during  any  inspection  required  by  this  AD, 
prior  to  further  flight,  replace  the  corroded  or 
cracked  pin  with  either  a  new  bulkhead  style 
fuse  pin  in  the  forward  position  of  the  upper 
link,  or  with  15-5  corrosion  resistant  steel 
(third  generation)  fuse  pins  in  the  forward 
and  aft  positions  of  the  upper  link,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2166.  dated  April  28, 1994. 

(1)  If  the  corroded  or  cracked  fuse  pin  is 
replaced  with  a  new  bulkhead  style  fuse  pin, 
prior  to  the  accumulation  of  8,000  landings 
on  the  new  pin,  or  within  8  years  since 
installation  of  the  new  pin,  whichever  occurs 
first,  perform  a  detailed  visual  inspection  to 
detect  corrosion  of  the  new  pin,  and  a 
magnetic  particle  inspection  to  detect  cracks 
of  the  new  pin.  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-54A2166.  dated 
April  28. 1994.  Repeat  these  inspections 
thereafter  at  the  interval  specified  in 
paragraph  (d)(l)(i)  or  (d)(l)(ii)  of  this  AD.  as 
applicable. 

(i)  For  the  inboard  and  outboard  struts  on 
airplanes  other  than  those  identified  in 
paragraph  (d){l)(ii)  of  this  AD:  Repeat  the 
inspections  at  intervals  not  to  exceed  1.000 
landings. 

(ii)  For  the  outboard  struts  on  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines:  Repeat  the  insptections 
at  intervals  not  to  exceed  2.000  landings. 

(2)  If  the  corroded  or  cracked  fuse  pin  is 
replaced  with  a  15-5  corrosion  resistant  steel 
(third  generation)  fuse  pin.  no  further  action 
is  required  by  this  AD. 

(e)  Installation  of  15-5  corrosion  resistant 
steel  (third  generation)  fuse  pins  in  the 
forward  and  aft  positions  of  the  upper  link 
on  the  inboard  or  outboard  strut  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(0  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21  197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on 
November  4, 1994. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice. 
|FR  Doc  94-27852  Filed  11-9-04;  8:45  ani) 
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14  CFR  Part  39 

[Docket  No.  94-NM-02-AD] 

Airworthiness  Directives;  McDonneii 
Douglas  Model  DC-9,  DC-9-80,  and  C- 
9  (Military)  Series  Airplanes,  and  Model 
MD-88  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaldng 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  McDonnell 
Douglas  Model  DC-9,  DC-9-80,  and  G- 
9  (military)  series  airplanes,  and  Model 
MD-88  airplanes,  that  currently  requires 
certain  inspections  and  structural 
modifications.  This  action  would 
require  additional  inspections  and 
structural  modifications.  This  proposal 
is  prompted  by  an  evaluation  conducted 
by  the  Airworthiness  Assurance 
Working  Group  (AAWG),  Model  DC-9/ 
MD-80  Task  Group,  which  identified 
additional  modifications  for  mandatory 
action.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
degradation  in  the  structviral  capabilities 
of  the  affected  airplanes.  This  action 
also  reflects  the  FAA's  decision  that 
long  term  continued  operational  safety 
should  be  assured  by  actual 
modification  of  the  airframe,  where 
feasible,  rather  than  only  by  repetitive 
inspections  for  known  service  problems. 
DATES:  Comments  must  be  received  by 
December  23, 1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  94-NM- 
92-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  hohdays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O. 
Box  1771,  Long  Beach,  California 
90801-1771,  Attention:  Business  Unit 
Manager,  Technical  Administrative 
Support,  Department  LSI,  M.C.  2-98. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW., 
Renton,  Washington;  or  at  the  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  y.  J.  Hsu,  Aerospace  Engineer, 
Airframe  Branch,  ANM-122L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street,  Long  Beach. 
California  90806-2425;  telephone  (310) 
988-5323;  fax  (310)  988-5210. 

SUPPLEMENTARY  INFORMATKM: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shaill 
identify  the  Rules  Docket  number  and 
be  submitted  in  triphcate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-pubbc  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-92-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103.  Attention:  Rules  Docket  No. 
94-NM-92-AD.  1601  Und  Avenue. 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

On  August  6,  1990,  the  FAA  issued 
AD  90-18-03,  amendment  39-6701  (55 
FT?  34704,  August  24, 1990).  applicable 
to  Model  DC-9,  DC-9-80,  and  C-9 
(militar>')  series  airplanes,  and  Model 
MD-88  airplanes,  to  require  certain 
inspections  and  structural 
modifications.  That  action  was 
prompted  by  reports  of  incidents 
involving  fatigue  cracking,  corrosion, 
and  stress  corrosion  cracking  in 
transport  category  airplanes  that  are 
approaching  or  have  exceeded  their 
economic  design  goal.  These  incidents 
have  jeopardized  the  airworthiness  of 
the  affected  airplanes.  The  requirements 
of  that  AD  are  intended  to  prevent 
degradation  in  ihe  structural  capabilities 
of  the  affected  airplanes. 

Since  the  issuance  of  that  AD,  the 
Airworthiness  Assurance  Working 
Group  (AAWG),  Model  DC-9/MD-80 
Task  Group,  comprised  of 
representatives  from  operators  of  Model 
DC— 9/MD-80  series  airplanes,  the 
manufacturer,  and  the  FAA,  has 
completed  its  review  of  certain  service 
bulletins  that  are  applicable  to  aging 
Model  DC-Q/MD-SO  series  airplanes. 
The  Task  Group  has  recommended 
these  service  bulletins  for  mandatory 
inspection  and  structural  modification 
in  order  to  reduce  the  potential  for 
major  structural  failure  of  those 
airplanes. 

Consequently,  McDonnell  Douglas 
has  issued  Revision  B  to  Report  No. 
MDC  K1572.  ••DC-g/MDSO  Aging 
Aircraft  Service  Action  Requirements 
Document,"  dated  January  15, 1993  The 
Task  Group's  most  recent 
recommendations  for  mandatory  actions 
are  contained  in  Tables  2.3,  2.4,  and  3.1 
of  that  document.  (The  actions 
contained  in  Tables  2.1  and  2.2  wer- 
made  mandatory  by  AD  90-18-03.)  The 
FAA  has  reviewed  and  approved  that 
document.  Tables  2.3  and  2.4  of  the 
document  reference  the  following 
service  bulletins: 

1.  One  service  bulletin  that  describes 
inspections  and  modification  of  the  slat 
drive  mechanism; 

2.  Four  service  bulletins  that  describe 
inspections  and  modifications  of  the 
doors; 

3.  Eleven  service  bulletins  that 
describe  inspections  and  modifications 
of  the  fuselage; 
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4.  Four  service  bulletins  that  describe 
inspections  and  modifications  of  the 
horizontal  stabilizers; 

5.  Two  service  bulletins  that  describe 
inspections  and  modifications  of  the 
wings: 

6.  One  service  bulletin  that  describes 
inspections  and  modification  of  ih€ 
engine  thrust  reverser  system; 

7.  One  service  bulletin  that  describes 
inspections  and  modification  of  the 
nose  gear  steering; 

8.  Two  service  Dulletins  that  describe 
inspections  and  modifications  of  the 
engine  pylon; 

9.  One  service  bulletin  that  describes 
inspections  and  modification  of  the 
rudder;  and 

10.  Two  service  bulletins  that 
describe  inspections  and  modifications 
of  the  main  landing  gear  structures. 

Table  3.1  of  the  document  references 
the  following  service  bulletins  for 
mandatory  inspections; 

1.  One  service  bulletin  that  describes 
inspections  of  the  doors: 

2.  One  service  bulletin  that  describes 
inspections  of  the  engine  pylons;  and 

3.  Two  service  bulletins  that  describe 
inspections  of  the  wings.  (These  two 
service  bulletins  were  made  mandatory 
by  AD  90-18-03.) 

The  Task  Group  has  also 
recommended,  for  mandatory 
modification,  the  actions  contained  in 
McDonnell  Douglas  DC-9  Service 
Bulletin  53-230.  Revision  1,  dated 
January  12, 1993.  The  FAA  has 
reviewed  and  approved  this  service 
bulletin,  which  describes  procedures  for 
installation  of  doublers  and  clips  at  the 
intersections  of  upper  longerons/ 
intercostals  and  fuselage  fiames 
between  longerons  lOL  and  lOR  at 
various  overwing  stations  between 
Y=484.000  and  Y=85 1.000.  as 
applicable,  depending  upon  series  of  the 
airplane.  Accomplishment  of  these 
modifications  would  terminate  the 
inspections  required  by  AD  88-24-08 
R2,  amendment  39-6469  (55  FR  1002. 
January  11. 1990).  which  requires 
external  eddy  current  inspection  to 
detect  cracking  of  the  fuselage  skin  and 
certain  longerons,  internal  visual 
inspections  of  certain  longerons,  and 
repair  of  any  findings  of  cracking. 

Since  an  unsafe  condition  has  oeen 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  9(>-18-03  to  require 
additional  structural  modifications  and 
inspections.  The  actions  would  be 
required  to  be  accompUshed  in 
accordance  with  the  document 
described  previously.    — 

There  are  approximately  892  Model 
DC-9  and  C-9  (military)  series  airplanes 


of  the  afiiected  design  in  the  worldwide 
fleet. 

The  FAA  estimates  that  568  Model 
DC-9  and  C-9  (miUtar\')  series  airplanes 
of  U.S.  registry  were  originally  affected 
by  AD  90-18-03.  The  requirements  of 
that  AD  were  estimated  to  take 
approximately  946  work  hours  to 
accomplish,  at  a  current  average  labor 
rate  of  $55  per  work  hour.  The  cost  for 
required  modification  kits  was 
estimated  to  be  $15,140  per  airplane. 
Based  on  these  figures,  the  FAA 
estimated  that  the  total  cost  impact  of 
AD  90-18-03  on  U.S.  operators  of 
Model  EX3-9  and  C-9  (military)  series 
airplanes  would  be  $38,152,560,  or 
$67,170  per  airplane,  over  the  initial  4- 
year  time  period.  (These  figures  do  not 
include  the  cost  of  downtime,  plaiming, 
set-up.  familiarization,  or  tool 
acquisition.) 

The  FAA  estimates  that  a  total  of  511 
Model  DC-9  and  C-9  (military)  series 
airplanes  of  U.S.  registry  would  be 
affected  by  the  new  requirements 
specified  in  this  proposed  AD.  The  new 
additional  requirements  proposed  by 
this  AD  action  would  take 
approximately  638  additional  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $55  per  work  hour. 
Required  parts  would  cost  an  additional 
$37,027  per  airplane.  Based  on  these 
figures,  the  total  additional  cost  impact 
of  this  proposed  AD  on  U.S.  operators 
is  estimated  to  be  $36,851,787,  or 
$72,117  per  airplane,  over  a  4-year  time 
period.  (These  figures  do  not  include 
the  cost  of  downtime,  planning,  set-up, 
familiarization,  and  tool  acquisition.) 

There  are  approximately  1,090  Model 
DC-9-80  series  airplanes  and  Model 
MD-88  airplanes  of  the  affected  design 
in  the  worldwide  fleet. 

The  FAA  estimates  that  173  Model 
DC-9-80  series  airplanes  and  Model 
MI>-88  airplanes  of  U.S.  registry  were 
originally  affected  by  AD  90-18-03.  The 
requirements  of  that  AD  were  estimated 
to  take  approximately  47  work  hours  to 
accomplish,  at  a  current  average  labor 
rate  of  $55  per  work  hour.  The  cost  for 
required  modification  kits  was 
estimated  to  be  $752  per  airplane.  Based 
on  these  figuj«s,  the  FAA  estimated  that 
the  total  cost  impact  of  AD  90-18-03  on 
U.S.  operators  of  Model  DC-9-80  series 
airplanes  and  Model  MD-88  airplanes 
would  be  $577,301,  or  $3,337  per 
airplane,  over  the  initial  4-year  time 
period.  (These  figures  do  not  include 
the  cost  of  downtime,  planning,  set-up. 
familiarization,  or  tool  acquisition.) 

The  FAA  estimates  that  a  total  of  615 
Model  DC-9-80  series  airplanes  and 
Model  MD-88  airplanes  of  U.S.  registry 
would  be  affected  by  the  new 
requirements  specified  in  this  proposed 


AD.  This  increase  in  the  number  of 
affected  airplanes  is  due  to  various 
reasons,  including  transfer  of  ownership 
and  the  fact  that  additional  airplanes 
have  accumulated  time-in-service  since 
the  issuance  of  AD  90-18-03  and  have 
reached  the  threshold  for  modification/ 
inspection.  The  new  additional 
requirements  proposed  by  this  AD 
action  would  take  approximately  13 
additional  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$55  per  work  hour.  Required  paris 
would  cost  an  additional  $943  per 
airplane.  Based  on  these  figures,  the 
total  additional  cost  impact  of  this 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,019,670.  or  $1,658 
per  airplane,  over  a  4-year  time  period. 
(These  figiu«s  do  not  include  the  cost  of 
downtime,  planning,  set-up. 
familiarization,  or  tool  acquisition.) 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  the 
currently  required  or  the  newly 
proposed  requirements  of  this  AD 
action;  however,  it  can  reasonably  be 
assumed  that  a  majority  of  affected 
operators  have  already  initiated  the 
inspections  and  structural  modifications 
required  by  AD  90-18-03  [retained  in 
paragraphs  (a)  and  (d)  of  this  AD]  and 
many  may  have  already  initiated  the 
additional  inspections  and  structural 
modifications  proposed  in  this  new  AD 
action. 

The  number  of  required  work  hours, 
as  indicated  above,  is  presented  as  if  the 
accomplishment  of  the  actions  proposed 
in  this  AD  were  to  be  conducted  as 
"stand  alone"  actions.  However,  in 
actual  practice,  these  actions  for  the 
most  part  would  be  accomplished 
coincidentally  or  in  combination  with 
normally  scheduled  airplane 
inspections  and  other  maintenance 
program  tasks.  Therefore,  the  actual 
number  of  necessary  additional  work 
hours  would  be  minimal  in  many 
instances.  Additionally,  any  costs 
associated  with  special  airplane 
scheduling  would  be  minimal. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federahsm  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
econmnic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  E>ocket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  inl  4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3&-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a),  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-6701  (55  FR 
34704,  August  24, 1990),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  Docket  94-NM-92-AD. 
Supersedes  AD  90-18-03,  Amendment 
39-^701. 

Applicability:  Model  DC-9-10.  -20,  -30. 
-40,  -50  series  airplanes;  Model  DC-9-81 
(MD-81).  -82  (MD-^2),  -83  (MD-83),  and  -87 
(MD-87)  series  airplanes;  Model  MD-88 
airplanes:  and  C-9  (military)  series  airplanes; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure,  accomplish 
the  following: 

(a)  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
either  Table  2.1  (for  Model  DC-9-10,  -20,  -30, 
-40.  -50,  and  C-9  (military)  series  airplanes], 
or  Table  2.2  {for  Model  DC-9-81,  -82.  -83,  -87 
(MD-81,  -82.  -83,  -87),  and  Model  MD-88 
airplanes),  as  applicable,  of  McDonnell 
Douglas  Report  No.  MDC  K1572,  "DC-g/MD- 
80  Aging  Aircraft  Service  Action 
Requirements  Document,"  Revision  A,  dated 
June  1, 1990  (hereinafter  referred  to  as 
"SARD,  Revision  A"),  or  within  one 
repetitive  insf)ection  period  specified  in 
those  service  bulletins  after  September  24, 
1990  (the  effective  date  of  AD  9O-18-03. 
Amendment  39-6701),  whichever  occurs 
later:  Inspect  to  detect  cracks  in  accordance 


with  those  service  bulletins.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  in  the  service  bulletins  listed  in 
either  Table  2.1  [for  Model  DC-9-10,  -20,  -30, 
-40,  -50,  and  C-9  (military)  series  airplanes), 
or  Table  2.2  [for  Model  DC-9-81,  -82.  -83,  -87 
(MD-81,  -82.  -83.  -87),  and  Model  MD-88 
airplanes),  as  applicable,  of  SARD,  Revision 
A,  until  the  applicable  terminating 
modification  required  by  paragraph  (d)  of 
this  AD  is  accomplished. 

Note  1:  Paragraph  (a)  of  this  AD  restates  the 
requirements  for  an  initial  inspection  and  the 
repetitive  inspections  contained  in  paragraph 
A.  of  AD  90-18-03.  Therefore,  for  operators 
who  have  previously  accomplished  at  least 
the  initial  inspection  in  accordance  with  AD 
90-18-03,  paragraph  (a)  of  this  AD  requires 
that  the  next  scheduled  inspection  be 
performed  within  the  specified  repetitive 
inspection  interval  after  the  last  inspection 
performed  in  accordance  with  paragraph  A. 
of  AD9O-18-03. 

(b)  Within  the  threshold  for  inspections 
specified  in  the  service  bulletins  listed  in 
Tables  2.3  and  3.1  (for  Model  DC-9-10.  -20, 
-30,  -40,  -50,  and  C-9  (military)  series 
airplanes),  or  Table  2.4  (for  Model  DC-9-81, 
-82,  -83.  -87  (MD-81,  -82,  -83.  -87),  and 
Model  MD-88  airplanes),  as  applicable,  of 
McDonnell  Douglas  Report  No.  MDC  K1572, 
"DC-9/MI>-80  Aging  Aircraft  Service  Action 
Requirements  Document, '  Revision  B,  dated 
January  15, 1993  (hereinafter  referred  to  as 
"SARD,  Revision  B"),  or  within  one 
repetitive  inspection  period  specified  in 
those  service  bulletins  after  the  effective  date 
of  this  AD,  whichever  occurs  later:  Inspect  to 
detect  cracks  in  accordance  with  those 
ser\ice  bulletins.  Repeat  these  inspections 
thereafter  at  the  intervals  specified  in  the 
service  bulletins  listed  in  either  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  as  applicable,  until 
the  applicable  terminating  modification 
required  by  paragraph  (e)  of  this  AD  is 
accomplished. 

(1)  For  Model  DC-9-10.  -20,  -30.  -40,  -50, 
and  C-9  (military)  series  airplanes:  The 
service  bulletins  listed  in  Tables  2.3  and  3.1 
of  SARD,  Revision  B.  Or 

(2)  For  Model  DC-9-81,  -82,  -83.  -87  {MD- 
81,  -82.  -83,  -87),  and  Model  MD-88 
airplanes:  The  service  bulletins  listed  in 
Table  2.4  of  SARD,  Revision  B. 

(c)  If  any  crack  is  found  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  either  accomplish  the 
applicable  terminating  modification  in 
accordance  with  paragraph  (d)  or  (e)  of  this 
AD,  or  repair  in  accordance  with  a  method 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 
Transport  Airplane  Directorate. 

Note  2:  Detection  of  any  discrepancy,  other 
than  cracking,  necessitates  appropriate 
corrective  action  in  accordance  with  the 
provisions  of  part  43  of  the  Federal  Aviation 
Regulations  (14  CFR  part  43). 

(d)  Prior  to  reaching  the  incorporation 
thresholds  listed  in  either  Table  2.1  [for 
Model  DG-9-10,  -20,  -30,  -40,  -50,  and  C-9 
(military)  series  airplanes),  or  Table  2.2  (for 
Model  DC-9-81.  -82.  -83.  -87  (MD-81,  -82. 
-83.  -87),  and  Model  MD-88  airplanes),  as 
applicable,  of  SARD.  Revision  A  or  Revision 


B,  or  within  4  years  after  September  24, 1990 
(the  effective  date  of  AD  90-18-03). 
whichever  occurs  later:  Accomplish  the 
structural  modifications  specified  in  the 
service  bulletins  listed  in  either  Table  2.1  jfor 
Model  DC-9-10,  -20,  -30,  -40,  -50,  and  C-9 
(military)  series  airplanes),  or  Table  2.2  (for 
Model  DC-9-81,  -82,  -83,  -87  {MD-81,  -82, 
-83.  -87).  and  Model  MD-88  airplanes),  as 
applicable,  of  SARD,  Revision  A  or  Revision 
B.  Accomplishment  of  these  modifications 
constitutes  terminating  action  for  the 
applicable  inspections  required  by  paragraph 
(a)  of  this  AD. 

Note  3:  Paragraph  (d)  of  this  AD  restates 
the  modification  requirements  of  paragraph 
B.  of  AD  90-18-03.  As  allowed  by  the 
phrase,  "unless  accomplished  previously."  if 
the  requirements  of  paragraph  B.  of  AD  90- 
18-03  have  been  accomplished  previously, 
paragraph  (d)  of  this  AD  does  not  require  that 
they  be  repeated. 

Note  4:  The  service  bulletin  revision  levels 
listed  under  "Recommended  Modification" 
in  either  Table  2.1  (for  Model  DC-9-10.  -20. 
-30.  -40.  -50.  and  C-9  (military)  series 
airplanes),  or  Table  2.2  (for  Model  DC-9-81, 
-82,  -83.  -87  (MD-81,  -82,  -83,  -87),  and 
Model  MD-88  airplanes],  as  applicable,  of 
SARD.  Revision  B,  are  acceptable  revisions 
for  modifications  accomplished  prior  to 
September  24,  1994. 

(e)  Prior  to  reaching  the  incorporation 
thresholds  listed  in  either  Table  2.3  (for 
Model  DC-9-10,  -20,  -30,  -40,  -50,  and  C-9 
(military)  series  airplanes),  or  Table  2.4  (for 
Model  bC-9-81,  -82.  -83,  -87  {MD-81,  -82. 
-83,  -87).  and  Model  MD-88  airplanes),  as 
applicable,  of  SARD.  Revision  B,  or  within  4 
years  after  the  effective  date  of  this  AD. 
whichever  occurs  later;  Accomplish  the 
structural  modifications  specified  in  the 
service  bulletins  listed  in  either  Table  2.3  jfor 
Model  DC-9-10.  -20,  -30,  -40,  -50.  and  C-9 
(military)  series  airplanes],  or  Table  2.4  (for 
Model  DC-9-81,  -82,  -83,  -87  (MD-ei,  -82, 
-83.  -87).  and  Model  MD-88  airplanes),  as 
applicable,  of  SARD,  Revision  B. 

Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
applicable  inspections  required  by  paragraph 
(b)  of  this  AD. 

Note  5:  The  service  bulletin  revision  levels 
listed  under  "Recommended  Modification" 
in  either  Table  2.3  (for  Model  DC-9-10,  -20, 
-30,  -40.  -50.  and  C-9  (militar>')  series 
airplanes),  or  Table  2.4  (for  Model  DC-9-81. 
-82.  -83.  -87  {MD-81,  -82,  -83,  -87),  and 
Model  MD-88  airplanes]  of  SARD,  Revision 
B,  are  acceptable  revisions  for  modifications 
accomplished  prior  to  the  effective  date  of 
this  AD. 

Note  6:  The  modifications  required  by 
paragraphs  (d)  and  (e)  of  this  AD  do  not 
terminate  the  inspection  requirements  of  any 
other  AD  unless  that  AD  specifies  that  any 
such  modification  constitutes  terminating 
action  for  those  specified  inspection 
requirements. 

(f)  For  Model  DC-9-10,  -20,  -30,  -40,  -50. 
and  C-9  (military)  series  airplanes;  Prior  to 
the  accumulation  of  100,000  total  landings, 
accomplish  the  modifications  specified  in 
McDonnell  Douglas  DC-9  Service  Bulletin 
53-230,  Revision  1,  dated  January  12, 1993. 
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Accomplishment  of  these  modifications 
oon^ilQte  tomtOBniu  srtion  for  the 
iiupectkMi  nquirad  by  AD  B»-24-'(M  R2. 

(g)  Accomplrshment  of  th«  modirications 
in  aocordsiice  with  tlie  mrvice  bulletins 
listed  in  TaMes  2.1  and  2.3  \k!t  Model  DC- 
»-t«.  -20.  -30,  -40.  -50.  and  C-9  (militmy) 
sertea  aiiptanec],  or  Tables  2.2  and  2.4  {for 
Model  IX>»-81.  -82.  -«3.  -87  (MD-81.  -82. 
-83.  -87).  and  Model  MD-M  airplanes)  of 
SARD,  Rwiaion  A  or  B,  terminates  tne 
individual  UnpectioB  requirements  of  the 
■p^licaMa  anvica  bulletin. 

(h)  The  raquirements  of  this  AD  exclude 
the  acttoaa  apacifiad  in  die  following 
MdDsnaaU  OoMgIn aervice  buUatins  that  are 
referenoed  in  tfaa  fattowing  tables  of  SARD. 
Revtsioa  A  or  B: 


TaMNl) 


Swvice  OUIrtn 


MD-60  Service  Buiteiin  53- 

186. 
MO-ao  Service  BuHein  53- 

21« 


(i)  An  akarmaliTa  aaethod  of  compUaoca  or 
adjustaoMit  of  the  coaapliance  time  that 
providaa  an  accaptabla  lavai  of  safety  majr  be 
used  if  approrad  by  the  ManiBar,  Los 
Angelea  Akcrafi  Cactification  Office  (AGO). 
FAA.  Transport  Airplane  Directorata. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

NelB  7:  InhMmation  concerning  the 
existence  of  approved  alternative  methods  of 
corapliaoce  with  this  AD,  if  any,  may  be 
obtained  firom  the  Loa  Angeles  AGO. 

(j)  AtemaMwe  methods  of  compliance 
previoualy  ^aalad  far  amendment  AD  00- 
18-03.  39-6701  ooatiaue  lo  be  considered  m 
acceptable  alternative  methods  of  compliance 
with  this  amaodanent. 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  lo  operate  the  airplane  to 
a  location  where  the  raquirements  of  this  AD 
can  ba  accooaplisbad. 

Issued  in  Renton,  Washington,  on 
Noveraber  4. 1994. 

PafwJMN  <■!■■. 

Acting  MonqgBr,  TVmisport  Airphne 
Directonte.  Aircraft  Certification  Service. 
(PR  Doc.  94-278S3  Filed  11-9-94:  8  45  am] 

aujNQ  COM  4eie-«s-u 


DEPARTMENT  OF  THE  TREASURY 

Custoon  S«r«io* 

19  CFR  ^wt8 1t9  and  148 


RIN  ISIfr^ABM 

Examination  of  Baggage 

AOCNCy.  VS.  Cmtaai  Service. 
Department  of  tlw  Treasuiy . 
ACTION:  Proposed  rule. 


SUMMARY:  This  doctunent  proposes  to 
amend  the  Customs  Regulations  in  order 
to  more  deaily  reOed  riittoms  statutory 
authority  to  open  and  examine  baggage 
aad  vehk:les  without  the  permission  of 
the  owiMn  of  Ifae  baggage  and  vehicles. 
These  iiiwitaaaim  will  make  the 
pertinent  Gmtoms  regulations 
consistent  with  Customs  statutory 
authority  to  inspect  and  search  baggage 
and  vehicles  coming  into  the  United 
States. 

DATES:  Comments  must  be  received  on 
or  before  January  9.  1995. 
ADOWesscs:  Written  comments 
(prefacably  ia  triplicate)  may  be 
subnritled  lo  md  inspected  at  the 
Regulations  Branch.  Office  of 
Regulatitms  and  Rulings,  U.S.  Customs 
Serrice,  1301  Constitution  Avenue  NW., 
Washington.  D.C.  20229.  Comments 
submitted  may  be  inspected  at  the 
Regulations  Branch.  OfBce  of 
Regulations  A  RuUr^.  1099  14th  Street 
NW..  Sua*  4000.  Washington.  D.C 
FOM  fUNVHER  WPQ— ATIOW  CONTACT: 
Lars-Erik  H|elm.  Office  of  the  Chief 
CoMRsei.  U^.  Castoms  Service.  202- 
927-MM. 

SUPPLEMEMTAAV  INPORMATICN: 
Background 

There  aie  several  statutory  provisions 
itfhiph  give  the  U.  S  Cuafeoms  Service 
the  authority  to  open  and  examine 
baggage.  The  primary  provisions  are 
sections  462. 1461. 1462. 1496, 1581 
and  1582  of  Title  19.  United  States  Code 
(19  U.SC  462. 1461. 1462. 1496. 1581. 
and  1582}.  Section  482  authorizes 
Customs  to  aaarch  vehkJes  and  persons 
and  to  seize  undeclared  merchandise  or 
merchandise  imported  contrary  to  law. 
Section  1481  authorizes  Customs  to 
inspect  all  merchandise  end  baggage 
brought  into  the  United  States  from 
contiguous  countries.  Section  1461  also 
authorizes  Customs  ofBcers  to  reqtiire 
that  owners  of  baggage  open  it  or 
fiimish  keys  for  doing  so. 

Section  1462  authorizes  Customs  to 
inspect  the  contents  of  all  baggage  and 
vehicles  brought  into  the  United  States. 
Section  1462  also  authorizes  Customs  to 
seiee  and  fcafcit  the  contents  of  such 
imported  baggage  or  vehicle  which  is 
subject  to  duty  or  which  constitutes  a 
prohibited  importation.  Section  1496 
authorizes  Customs  to  examine  the 
btH^ge  of  people  arriving  in  the  United 
States.  Section  1581(a)  aiUhorizes 
Customs  to  board  vessels  and  vehicles 
and  to  examine,  inspect  and  search  the 
vessels  or  vehicles  and  everyone  and 
everything  thereon.  Section  1562 
authorizes  the  Secralary  of  the  Treasury 
to  write  legulatkms  concerning  the 
seatcAi  of  persons  and  baggage.  It  also 


authorizes  officers  or  agents  of  the 
United  States  Government  to  detain  and 
seaiT:h.  imder  such  regulations,  any 
persons  coming  into  the  United  States 

from  foreign  coimtries. 

Pra|H»al 

The  statutes  cited  above  grant 
Customs  broad  authority  to  inspect, 
search  and  seize  baggage  and  vehicles 
coming  into  the  United  States.  The 
current  Customs  Regulations  do  not 
acciuately  reflect  these  statutes; 
therefore.  Customs  intends  to  revise  the 
regulations,  specifically  19  CFR  123.63 
and  19  CFH  14S.21.  to  man  deaily 
reflect  the  fact  that  Customs  has  the 
statutor>'  authority  to  open  and  examine 
baggage,  vehicles  and  compartments 
thereof  without  the  permission  of  the 
owners.  Of  course,  if  at  all  posable. 
Customs  mil  ask  the  owmer  or  operator 
to  unlock  the  vehicle,  compartment  or 
b^gage. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  written 
comments  timely  submitted  to  Customs. 
Submitted  comments  will  be  available 
for  public  inspection  in  accordance  with 
the  Freedom  of  Inspection  Act  (5  U.S.C. 
552).  §  1.4.  Treasury  Department 
Regulations  (31  <71t  1.4).  and 
§  103.11(b).  Customs  Regulations  (19 
CFR  103.11(b)),  on  regular  business  days 
between  the  hours  of  9:00  a.m.  and  4:30 
p.m.,  at  the  Regulations  Branch.  Office 
of  Regulations  and  Rulings,  1099  14th 
Street  NW..  Suite  4000.  Washington. 
DC. 

Regulatery  Flexibilfty  Act  and 
Executive  Order  12896 

Based  upon  the  supplementary 
information  set  forth  above  and  because 
the  opening  and  examination  of  baggage 
and  merciiandise  is  mandated  by  the 
*  statutes  cited  above,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibilrty 
Act  (5  U.S.C.  ©01  et  seq.),  it  is  certified 
that  the  proposed  amendments  would 
not  have  a  significant  economic  Impact 
on  a  substantia]  number  of  small 
entities.  Accordingly,  the  proposed 
amendments  are  not  subject  to  the 
regulatory  analysts  cv  other 
requirements  of  5  U.S.C.  603  or  604. 
This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Drafting  infermation 

The  principal  aathor  of  this  docmaent 
was  faaat  L.  Johnson.  Regulations 
Branch.  However,  personnel  from  other 
offices  participated  in  its  development. 


List  of  Subjects 

19  CFR  Part  123 

Canada,  Customs  duties  and 
inspection.  Freight,  International 
boimdaries,  Mexico,  Motor  carriers. 
Railroads,  Reporting  and  recordkeeping 
requirements,  Vessels. 

19  CFR  Part  148 


Airmen,  Customs  duties  and 
inspection.  Foreign  officials. 
Government  employees.  International 
organizations,  Reporting  and 
recordkeeping  requirements.  Vessels. 

Proposed  Amendments 

For  the  reasons  set  forth  above,  it  is 
proposed  to  amend  parts  123  and  148  of 
the  Customs  Regulations  (19  CFR  parts 
123  and  148)  as  set  forth  below. 

PART  123-CUSTOMS  RELATIONS 
WITH  CANADA  AND  MEXICO 

1.  The  general  authority  citation  for 
part  123  and  the  specific  relevant 
authority  citation  for  §  123.63  continue 
to  read  as  follows: 

Authority:  19  U.S.C.  66. 1202  (General 
Note  17,  Harmonized  Tariff  Schedule  of  the 
United  States],  1624. 


Section  123.63  also  issued  under  19 
U.S.C.  1461, 1462; 

*        •        •        •        • 

2.  It  is  proposed  to  revise  §  123.63  to 
read  as  follows: 

S  123.63    Examtnation  of  t>aggage  from 
Canada  or  Mexico. 

(a)  Opening  vehicle  or  compartment 
to  examine  baggage.  Customs  officers 
are  authorized  to  imlock,  open,  and 
examine  vehicles  and  compartments 
thereof  for  the  purposes  of  examining 
baggage  imder  sections  461, 462, 496, 
581(a)  and  582,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1461. 1462, 1496, 
1581(a).  and  1582)  and  19  U.S.C.  482. 
However,  to  the  extent  practical,  the 
Customs  officer  should  ask  the  owner  or 
operator  to  imlock  such  vehicle  or 
compartment  first.  Where  the  owner  or 
operator  is  unavailable  or  refuses  to 
imlock  the  vehicle  or  compartment  or 
where  it  is  not  practical  to  ask  the 
owner  or  operator  to  unlock  the  same, 

it  shall  be  opened  by  the  Customs 
Officer.  If  any  article  is  subject  to  duty, 
or  any  prohibited  article  is  found  upon 
opening  by  the  Customs  Officer,  the 
whole  contents  and  the  vehicle  shall  be 
subject  to  forfeiture  pursuant  to  19 
U.S.C.  1462. 

(b)  Inspection  of  baggage.  A  Customs 
officer  has  the  right  to  inspect  all 
merchandise  and  baggage  brought  into 
the  United  States  from  contiguous 


countries  under  19  U.S.C.  1461.  He  also 
has  the  right,  under  the  same  statute,  to 
require  that  owners  of  such  baggage 
open  it  or  furnish  keys  for  doing  so. 
Where  the  owner  or  agent  is  unavailable 
or  refuses  to  open  the  baggage  or  furnish 
keys  or  where  it  is  not  practical  to  ask 
the  owner  or  agent  to  open  or  furnish 
keys  to  the  same,  it  shall  be  opened  by 
the  Customs  Officer.  If  any  article  is 
subject  to  duty,  or  any  prohibited  article 
is  found  upon  opening  by  the  Customs 
Officer,  the  whole  contents  and  the 
baggage  shall  be  subject  to  forfeiture 
pursuant  to  19  U.S.C.  1462. 

PART  148-PERSONAL 
DECLARATIONS  AND  EXEMPTIONS 

1 .  The  general  authority  citation  for 
Fart  148  will  be  revised  to  read  as  set 
forth  below,  and  the  uiecific  sectional 
authority  for  §  148.21  will  continue  to 
read  as  follows: 

Authority:  19  U.S.C  66, 1496, 1624.  The 
provisions  of  this  part,  except  for  subpart  C, 
are  also  issued  under  19  U.S.C.  1202  (General 
Note  17,  Harmonized  Tariff  Schedule  of  the 
United  States). 

Section  148.21  is  also  issued  under  19 
U.S.C.  1461, 1462: 


2.  It  is  proposed  to  revise  §  148.21  to 
read  as  follows: 

§  146.21    Opening  of  t>aggage. 
compartments,  or  vehicles. 

A  Customs  officer  has  the  right  to 
open  and  examine  all  baggage, 
compartments  and  vehicles  brought  into 
the  United  States  under  Sections  461, 
462,  496  and  582,  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1461, 1462, 1496, 
and  1582)  and  19  U.S.C.  482.  To  the 
extent  practical,  the  owner  or  his  agent 
should  be  asked  to  open  the  baggage, 
compartment  or  vehicle  first.  If  the 
owner  or  his  agent  is  unavailable  or 
refuses  to  open  the  baggage, 
compartment,  or  vehicle,  it  shall  be 
opened  by  the  Customs  officer.  If  any 
article  subject  to  duty,  or  any  prohibited 
article  is  found  upon  opening  by  the 
Customs  officer,  the  whole  contents  and 
the  baggage  or  vehicle  shall  be  subject 
to  forfeiture,  pursuant  to  19  U.S.C  1462. 

Peter  J.  Baish, 

Acting  Commissioner  of  Customs. 

Approved:  October  20, 1994. 

Dennis  M.  CConnell, 

Acting  Deputy  Assistant  Secretary-  of  the 
Treasury. 
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[Docket  No.  941087-4287] 

RIN  0651-AA52 

Amendment  to  Rules  for  Extension  of 
Patent  Term 

agency:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Patent  and  Trademark 
Office  (Office)  proposes  to  amend  the 
rules  directed  to  the  extension  of  patent 
term  to  implement  the  provisions  of 
Public  Law  103-179  (December  3, 1993) 
and  to  clarify  the  requirements  for 
eligibility.  The  proposed  rules  establish 
procedures  for  the  Commissioner  to 
issue  an  interim  extension  of  the  term 
of  a  patent  where  the  original  term 
would  expire  before  a  product  covered 
by  the  patent  has  received  regulatory 
approval  for  commercial  marketing  or 
use.  The  rules  also  are  propx>sed  to  be 
amended  to  clarify  that  an  application 
for  patent  term  extension  must  be  based 
on  regulatory  activities  performed  by 
the  patent  owner  or  its  agent. 
DATES:  Written  comments  must  be 
submitted  on  or  before  January  12. 1995. 
There  will  be  no  oral  hearing. 
ADDRESSES:  Address  vmtten  comments 
to  Commissioner  of  Patents  and 
Trademarks,  Washington,  D.C.  20231 
marked  to  the  attention  of  Charles  E. 
Van  Horn,  Deputy  Assistant 
Commissioner  for  Patent  Policy  and 
Projects,  or  by  FAX  to  (703)  305-8825. 
FOR  FURTHER  INFORMATION  CONTACT: 

Charles  E.  Van  Horn  by  telephone  at 
(703)  305-9054  or  Gerald  A.  Dost  by 
telephone  at  (703)  305-9282  or  by  mail 
addressed  to  Commissioner  of  Patents 
and  Trademarks,  Washington,  D.C. 
20231  marked  to  the  attention  of  Charles 
E.  Van  Horn,  Deputy  Assistant 
Commissioner  for  Patent  Policy  and 
Projects,  or  by  FAX  to  (703)  305-8825. 
SUPPLEMENTARY  INFORMATION:  Patent 
term  extension  has  been  available  under 
35  U.S.C.  156  for  patents  that  claim 
certain  products  that  are  subject  to 
regulatory  review  before  being 
commercially  marketed  or  used.  Prior  lo 
enactment  of  Public  Law  103-179, 
eligibility  for  patent  term  extension  was 
dependent  on  regulatory  approval  of  the 
product  before  the  original  patent  term 
expired.  Public  Law  103-179  has  made 
it  possible,  under  appropriate 
circumstances,  to  obtain  interim 
extensions  of  patent  term  where  the 
regulatory  process  is  likely  to  extend 
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beyond  tlie  expiration  of  the  patent 
term. 

One  purpoM  of  tlw  proposed  rule 
change  is  to  revise  the  present 
regulations  contained  in  37  CFR  Part  1, 
Subpart  F.  to  include  provisions  for 
interim  extension  of  the  patent  term 
prior  to  regulatory  approval  of  the 
product  that  can  now  fonn  the  basis  of 
patent  term  extension.  These  proposed 
rules  set  forth  procedures  that  govern 
the  content  and  submissioo  of 
applications  for  an  interim  extension  of 
a  patent  term,  and  procedures  governing 
the  interim  extension  determinatifm  and- 
issuADoe  of  intenin  patent  term 
extexisioo  certificates  by  theOfBce. 

Initial  guidelines  directed  to  the 
preparation  tad  fiUsg  of  applications 
fcM-  interim  exiMMians  cf  patent  terms  as 
authorized  by  Public  Law  103-179  were 
published  as  "Cuidolines  For  Interim 
Extension  Under  35  U.S.C.  15jB(d)(5)  of 
a  Patent  Term  Priw  To  Regulatory 
Approval  of  a  Product  For  GMnninciai 
Marketing  or  Use— Public  Law  103-179 
(December  3, 1993)"  in  the  Official 
Gaxette  at  1 1S9  Off.  Gaz.  Pat.  Office  12 
(February-  1, 1994).  It  is  intended  that 
those  giiidelines  vtrill  continue  in  effect 
until  the  promulgation  of  fiaal  rules 
based  on  the  pn>posed  rulemakins. 

It  is  important  to  keep  in  mind  Uie 
distinction  between  an  interim  patent 
term  extension  under  §  156(e)(2)  and  the 
interim  patent  term  extension  provided 
for  by  Public  Law  103-179  under 
§  lS6(d)(5].  The  former  applies  after 
regulatory  approval  has  occurred  and  is 
addressed  in  37  CFR  1.706.  Interim 
patent  term  extensions  imder  §  156(e)(2) 
are  not  affected  by  the  proposed  changes 
to  the  rules.  The  latter  applies  before 
regulatory  approval  has  occurred  and  is 
addressed  in  37  CFR  1.780  and  1.790. 

The  eligibility  criteria  for  obtaining  an 
interim  extension  under  §  156(d)(5]  are 
substantially  the  same  as  for  (Staining 
patent  term  extension  under  §  156  after 
regulator^'  approval  has  occurred.  Under 
the  prorisions  of  Public  Law  103-179, 
a  patent  owner  or  its  agent  may  submit 
an  application  for  an  interim  patent 
term  extension  within  six  months,  but 
not  later  than  15  days,  of  the  original 
expiration  date  of  the  patent.  At  the 
time  the  apphcation  is  submitted,  the 
regulatory  review  period  must  have 
advanced  to  the  approval  phase  a 
d«fi«ed  in  §  15G(g),  but  must  not  have 
ended.  For  a  new  drug,  for  example,  tiM 
approFal  phase  is  defined  in 
§  156(g)(lMBKii)  as  the  poiod  beginning 
on  the  date  a  new  drug  application  was 
initialiy  submitted  for  the  new  drug 
under  section  SOS  of  the  Federal  Food, 
Drug  and  Cosmetic  AcL 

The  ooBlant  of  the  appUcatton  for 
interim  extension  is  propoaed  to  be  the 


as  {or  an  application  for  patent 
term  extension  following  regulatory 
review,  with  certain  modifications 
necessitated  by  the  circumstances.  For 
example,  the  application  for  interim 
term  extansion  will  not  be  required  to 
contain  information  about  regulatory 
approval  since  that  event  has  not 
occurred.  A  fee  is  proposed  for  each 
interim  extension  application  filed 
before  regulatory  approval  occurs — 
$400.00  for  the  initial  application  for 
interim  extension  and  $200.00  for  each 
supplementary  application  for  interim 
extension. 

The  processing  of  an  application  for 
interim  patent  term  extension  under 
Pub.  L.  No.  103-179  will  not  require 
transmission  of  a  copy  of  the 
application  to  the  regulatory  agency. 
However,  it  is  contemplated  Ihat  the 
Office  will  consult  with  the  regulatory 
agency,  as  it  has  been  doing  for  the  past 
10  years  under  §  156,  on  the  question  of 
eligibility  for  patent  term  extension. 

I7  the  patent  is  eligible  for  extension 
but  for  toe  fact  that  it  is  still  under 
regulatory  review,  the  Office  can  extend 
the  patent  term  is  one-year  increments 
not  to  exceed  five  years  from  the 
expiration  date.  Any  such  extension 
would  terminate  60  days  after  market 
approval.  Before  the  60-day  period 
expires,  the  patentee  could  submit  an 
application  for  patent  term  extension, 
supplying  any  additional  information 
necessary  to  obtain  any  additional 
extension  available  under  §  156. 

The  interim  extension  of  patent  terra 
Available  under  §  156(d)(5)  caimot 
exceed  the  extension  fiom  the  original 
patent  terra  that  would  be  available  after 
regulatory  approval.  Thus,  for  example, 
a  patent  that  was  subject  to  the  two-year 
extension  limitation  of  §  156(g)(6XC), 
could  not  otrtain  interim  extension 
beyond  two  years  from  the  original 
patent  term  evpiration  date.  However, 
after  an  interim  extension  under 
§  156(dK5]  has  been  granted,  the  amount 
of  patent  term  extension  available  after 
regulatory  review  is  controlled  by  either 
§  156(d)(S)  or  $  156(g)(6)  (A)  or  (B).  In  no 
case  woald  the  extension  go  beyond  five 
years  bom  the  original  expiraticm  date 
of  the  patent.  However,  for  those 
situations  falling  imder  §  15G(g}(6)(C). 
where  regulatory  approval  occurs 
within  the  two-year  period  after  the 
original  expiration  date  of  the  patent, 
the  extension  after  approval  is  measured 
from  the  date  on  which  the  product 
receives  permission  for  commercial 
marketing  or  use.  §  156(d)(5)(£)(u). 

Review  of  recent  applications  for 
patent  tma  extension  has  revealed  that 
the  provisions  of  37  CFR  1.785(c)  may 
be  read  as  being  inconsistent  with  35 
U.S.C  156.  The  statute  rsquiiesthat  an 


application  for  patent  terra  extension  be 
filed  by  the  patent  owner  or  its  agent.  35 
U.S.C  156(d)(1).  The  statute  further 
requires  under  §  156(d)(1)(D)  a 
description  of  the  activities  undertaken 
by  the  applicant  (i.e.,  the  patent  owner 
or  its  agent)  during  the  regulatory 
review  period,  and  specifies  in 
§  156(d)(2)(B)(i)  that  the  lack  of  due 
diligence  by  the  applicant  during  the 
regulatory  review  period  may  be  taken 
into  account.  Given  these  statutory 
requirements,  the  Office  has  held  that  in 
order  to  be  eligible  for  patent  term 
extension,  the  patent  owner  or  its  agent 
must  have  undertaken  the  activities  that 
lead  to  regulatory  approval.  If  a  patent 
owner  has  not  been  involved,  either 
directly  or  indirectly,  in  the  regulatory 
review  process,  that  patent  owner  has 
not  lost  any  effective  patent  life  since  it 
never  invested  time  and  resources 
necessary  to  obtain  approval  for 
commercial  marketing  or  use. 
Accordingly,  to  the  extent  that  §  1.785 
could  be  interpreted  to  permit  a  patent 
owner  to  obtain  a  patent  term  extension 
where  neither  the  patent  owner  nor  its 
agent  were  responsible  for  activities 
leading  to  regulatory  approval,  it  was 
misleading  and  contrary  to  both  the 
letter  and  intent  of  §  156. 

Diacimiam  of  Specie  Rules 

Section  1.750,  if  amended  as 
proposed,  would  be  changed  to  also 
provide  for  an  eligibility  determination 
which  will  be  made  on  applications  for 
interim  extension  filed  in  compliance 
with  5 1.790.  The  section  is  further 
modified  to  limit  the  mailing  of  a  notice 
of  a  final  determination  to  applications 
filed  in  compliance  with  §  1.740  after 
the  regulatory  approval  process  is 
complete. 

Section  1.760,  if  amended  as 
proposed,  would  have  the  title  recite 
that  the  section  is  directed  to  requests 
for  interim  extensions  of  patent  term 
under  35  U.S.C.  156(e)(2),  to  distinguish 
it  from  interim  extensions  available 
under  Pub.  Law  No.  103-179,  proposed 
to  be  addressed  in  §  1.780. 

Section  1 .765(a)  if  amended  as 
proposed,  would  change  the  phrase  (two 
occturences)  "the  Office  of  the 
Secretary"  to  read  "the  Office  or  the 
Secretary."  The  change  provides  that 
the  applicant  has  a  duty  of  disclosure  to 
both  the  Patent  and  Trademark  Office 
and  the  Secretary  of  Health  and  Human 
Services  or  the  Secretary  of  Agricuhure. 

Section  1.780.  if  amended  as 
proposed,  would  provide  that  a 
certificate  of  interim  extension  under  35 
U.SjC  t9e(d)(5)  will  be  issued  to  the 
applicant  Sebtion  1.780  ivould  also 
provide  far  vodficattoB  of  the  issuance 
of  the  oertificMe  of  interim  extension 


under  35  U^.C  §  156(dH5).  including 
the  Identity  of  the  product  currently 
under  regulatory  review,  to  be 
published  in  the  Federal  Register. 

Section  1.785,  if  amended  as 
proposed,  would  require  the  applicant 
for  extension,  i.e.,  the  patent  owner  or 
its  agent,  to  also  have  been  the 
marketing  applicant  who  obtained 
regulatory  approval  of  the  product  for 
commercial  marketing  or  use.  While 
regulatory  approval  can  be  obtained  by 
a  party  other  than  the  patent  owner,  that 
other  party  must  have  been  an  agent  of 
the  patent  owner  when  obtaining  the 
regulatory  approval  in  order  for  the 
patent  owner  to  be  eligible  to  apply  for 
extension  of  the  patent  term. 

Section  1.790,  if  added  as  proposed, 
would  provide  for  one  or  more  interim 
extensions  for  periods  of  up  to  one  year 
for  patents  where  the  applicable 
regulatory  review  period  described  in 
paragraph  (l)(BKii).  (2MB)(ii).  (3)(BMii). 
(4)(B)(ii),  or  (5)(BKii)  of  section  156(g) 
that  began  for  the  patented  product  may 
extend  beyond  the  expiration  of  the 
patent  term  in  effect. 

Paragraph  (a)  of  proposed  §  1790 
defines  the  time  periods  in  wdiich  the 
initial  interim  extension  application  and 
each  subsequent  interim  extension 
application  must  be  filed  in  the  Office. 
In  no  event  will  interim  extensions  be 
granted  under  proposed  §  1.790  for  a 
period  of  extension  longer  than  that  to 
which  the  applicant  would  be  entitled 
to  under  35  U.S.C  156(c). 

Paragraph  (b)  of  proposed  §  1.790 
would  establish  that  the  content 
requirements  of  the  initial  interim 
extension  applications  are  substantially 
the  same  as  the  content  requirements  for 
a  formal  application  for  extension  of 
patent  term  under  §  1.740  and  a 
complete  application  under  §  1.741, 
except  that  the  content  requirements 
relate  to  a  product  currently  undergoing 
regulatory  review.  In  other  words,  the 
interim  extension  applications  contain 
information  available  to  the  pat«it 
owner  or  its  agent  at  the  time  the 
application  is  filed. 

Paragraph  (c)  of  proposed  §  1.790 
permits  each  interim  extension 
application  after  the  initial  interim 
extension  application  to  be  limited  to  a 
request  for  a  subsequent  interim 
extension  along  with  a  statement  that 
the  regulatory  review  period  has  not 
been  completed  and  any  materials  or 
information  required  under  §§  1.740  and 
1.741  not  present  in  the  preceding 
interim  extension  application. 

Section  §  1.795,  if  added  as  proposed, 
would  provide  that  any  interim 
extension  granted  imder  35  U.SXl 
156(dK5)  terminates  at  the  end  of  the 
60-day  poiod  b^giiming  on  the  date  on 


which  the  product  involved  receives 
permission  for  comraerciy  marketing  or 
use.  If  within  that  60-day  period  the 
patent  owner  or  its  a^goit  files  additional 
information  required  under  35  U.S.C 
lS6(dMl)  not  contained  in  the 
applications  for  interim  extension,  tiie 
patent  shall  be  further  extended  in 
accordance  with  the  provisions  of  35 
U.S.C.  156. 

Other  CfHisideratioin 

The  proposed  rule  changes  are  in 
conformity  with  the  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.SXL  601 
el  seq.,  E.0. 12612,  and  the  Paperwork 
Reduction  Act  of  1980, 44  U.S.C  3501 
et  seq.  The  proposed  rule  changes  have 
been  determined  to  be  not  significant  for 
the  purposes  of  E.0. 12866. 

The  General  Counsel  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  dbat  the 
proposed  rule  changes  will  not  have  a 
significant  economic  impact  cm  a 
substantial  number  of  small  entities 
(Regulatory  FlexibiHty  Act,  5  USXl 
605(b)).  because  the  proposed  rules 
would  affect  only  a  \ery  small  number 
of  patents  eligible  for  interim  patent 
term  extension. 

The  Office  has  also  determined  that 
this  notice  has  no  federalism 
implications  affecting  the  relationship 
bettveen  the  National  GovAnraent  and 
the  States  as  outlined  in  E.0. 12612. 

These  rule  changes  will  impose  no 
substantial  additional  burden  under  the 
Paperwork  Reduction  Act  of  1980, 44 
U.S.C.  3501  8t  seq.  The  paperwork 
burden  imposed  by  adherence  to  the 
patent  term  extension  rules  is  currently 
approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
0651-0020.  Comments  relating  to  this 
requirement  should  be  directed  to  the 
Office  of  Information  and  Regulatory 
Affairs  of  ONfB,  Attention:  Desk  Officer 
for  Commerce,  Patent  and  Trademark 
Office. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procedure.  Authority  delegations 
(government  agencies),  Conflict  of 
interest.  Courts,  Inventions  and  patents. 
Lawyers. 

For  the  reasons  given  in  the  preamble 
and  pursuant  to  the  authority  granted  to 
the  Commissioner  of  Patents  and 
Trademarks  by  35  U.S.C.  6  and  156.  the 
Office  proposes  to  amend  Title  37  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

It  is  proposed  to  amend  37  CFR  Part 
1,  Subparts  A  and  F,  as  follows  wherein 
removals  are  indicated  by  brackets  and 
additions  by  arrows: 


PAflT  1—flUljeS  OF  PRACTICE  M 
PATENT  CASS 

1.  (a)  An  authority  citation  for  37  CFR 
Part  1,  subpart  A  would  be  added  to 
read  as  follows: 

Authority:  35  U.SJC  6,  ualess  odaerwite 
noted. 

1.  (b)  The  authority  citation  for  37 
CFR  Part  1,  subpart  F  would  continue  to 
read  as  follows: 

Aodiorily:  35  U.SX1  6  and  156. 

2.  Section  1.20  is  proposed  to  be 
amended  by  revising  paragraph  (f)  to 
read  as  follows: 

fl.20    Post-issuanca  fees. 

•        *        •        •        * 

(j)  For  filing  an  appUcation  for 
extension  of  the  term  of  a  patent 
>(1)  Application  for  extension  under 

§  1.740<((§  1.740)1— $1,000.00 
>(2)  Initial  application  for  interim 

extension  under  §  1.790— $400XK) 
(3)  Subsequent  application  for  interim 

extension  under  §  1.790 — $200.00< 

3.  Section  1.750  is  proposed  to  be 
revised  to  read  as  follows: 

fl.750    OetarminallenofaUgitoililytar 
axtanskm  of  patent  lenn. 

A  determination  as  to  whether  a 
patent  is  eligible  for  extension  may  be 
made  by  the  Commissioner  solely  on  the 
basis  of  the  representations  contained  in 
the  application  for  extension  filed  in 
compliance  with  §  1.740>  or  §  1.790<. 
This  determination  may  be  delegated  to 
appropriate  Patent  and  Trademark 
Office  officials  and  may  be  made  at  any 
time  before  the  certificate  of  extension 
is  issued.  The  Commissioner  or  other 
appropriate  officials  may  require  from 
applicant  fiuther  information  or  make 
such  independent  inquiries  as  desired 
before  a  final  determination  is  made  on 
whether  a  {latent  is  eligible  for 
extension.  >In  an  application  for 
extension  filed  in  compliance  with 
§  1.740,a<  (AJ  notice  will  be  mailed  to 
applicant  containing  the  determination 
as  to  the  eligibility  of  the  patent  for 
extension  and  the  period  of  time  of  the 
extension,  if  any.  This  notice  shall 
constitute  the  final  determination  as  to 
the  eligibility  and  any  period  of 
extension  of  the  patent.  A  single  request 
for  reconsideration  of  a  final  ■ 
determination  may  be  made  if  filed  by 
the  applicant  within  such  time  as  may 
be  set  in  the  notice  of  final 
determination  or,  if  no  time  is  set. 
within  one  month  torn  the  date  of  the  • 
final  determination.  The  time  periods 
set  forth  herein  are  subject  to  the 
provisions  of  137  CFR1>  §  <1.136. 

4.  In  §  1.760,  the  heading  is  proposed 
to  be  revised  to  read  as  follows: 


UMI 
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f  1.760    Intarim  extMision  of  patent  tenn  > 
under  35  U.S.C.  1 1S6<e)(2K 

5.  Section  1.765(a)  is  proposed  to  be 
revised  to  read  as  follows: 

1 1 .765    Duty  of  disclosure  in  pstent  term 
extension  proceedings. 

(a)  A  duty  of  candor  and  good  faith 
toward  the  Patent  and  Trademark  Office 
and  the  Secretary  of  Health  and  Human 
Services  or  the  Secretary  of  Agriculture 
rests  on  the  patent  owner  or  its  agent, 
on  each  attorney  or  agent  who 
represents  the  patent  owner  and  on 
every  other  individual  who  is 
substantively  involved  on  behalf  of  the 
patent  owner  in  a  patent  term  extension 
proceeding.  All  such  individuals  who 
are  aware,  or  become  aware,  of  material 
information  adverse  to  a  determination 
of  entitlement  to  the  extension  sought, 
which  has  not  been  previously  made  of 
record  in  the  patent  term  extension 
proceeding  must  bring  such  information 
to  the  attention  of  the  Office  [of]  >  or  < 
the  Secretary,  as  appropriate,  in 
accordance  with  paragraph  (b)  of  this 
section,  as  soon  as  it  is  practical  to  do 
so  after  the  individual  becomes  aware  of 
the  information.  Information  is  material 
where  there  is  a  substantial  Ukelihood 
that  the  Office  (of)  >  or  <  the  Secretary 
would  consider  it  important  in 
determinations  to  be  made  in  the  patent 
term  extension  proceeding. 

6.  Section  1.780  is  proposed  to  be 
revised  to  read  as  follows: 


f  1.780 
term. 


Certlflcate  of  extension  of  patent 


If  a  determination  is  made  pursuant  to 
§  1.750  that  a  patent  is  eligible  for 
extension  and  that  the  term  of  the  patent 
is  to  be  extended,  a  certificate  of 
extension,  imder  seal,>or  certificate  of 
interim  extension  under  35  U.S.C. 
156(d)(5)<will  be  issued  to  the  appUcant 
for  the  extension  of  the  patent  term. 
Such  certiRcate  will  be  recorded  in  the 
ofHcial  file  of  the  patent  and  will  be 
considered  as  part  of  the  original  patent. 
Notification  of  the  issuance  of  the 
certificate  of  extension  will  be 
published  in  the  Official  Gazette  of  the 
Patent  and  Trademark  Office. 
>Notification  of  the  issuance  of  the 
certificate  of  interim  extension  under  35 
U.S.C.  156(d)(5),  including  the  idenUty 
of  the  product  currently  under 
regulatory  review,  will  be  published  in 
the  Official  Gazette  of  the  Patent  and 
Trademark  Office  and  in  the  Federal 
Register.<  No  certificate  of  extension 
will  be  issued  if  the  term  of  the  patent 
cannot  be  extended,  even  though  the 
patent  is  otherwise  determined  to  be 
eligible  for  extension.  In  such  situations 
the  final  determination  made  pursuant 


to  8 1.750  will  indicate  that  no 
certificate  will  issue. 

7.  Section  1.785  is  proposed  to  be 
revised  to  read  as  follows: 

$  1.785    Multiple  applications  for  extansion 
of  tsrm  of  the  same  patent  or  of  different 
patents  for  the  same  regulatory  review 
parlod  for  a  period. 

(a)  Only  one  patent  may  be  extended 
for  a  regulatory  review  p>eriod  for  any 
product  (§  1.720((g))>(h)<).  If  more  than 
one  application  for  extension  of  the 
same  patent  is  filed,  the  certificate  of 
extension  of  patent  term,  if  appropriate, 
will  be  issued  based  upon  the  first  filed 
application  for  extension. 

fb)  If  more  than  one  application  for 
extension  is  filed  by  a  single  appUcant 
which  seeks  the  extension  of  the  term  of 
two  or  more  patents  based  upon  the 
same  regulatory  review  period,  and  the 
[appUcations  or]  >  patents  are  < 
otherwise  ehgible  for  extension 
pursuant  to  the  requirements  of  this 
subpart,  in  the  absence  of  an  election  by 
the  applicant,  the  certificate  of 
extension  of  patent  term,  if  appropriate, 
will  be  issued  upon  the  appUcation  for 
extension  of  the  patent  >  term  <  having 
the  earliest  date  of  issuance  of  those 
patents  for  which  extension  is  sought. 

(c)  If  an  application  for  extension  is 
filed  which  seeks  the  extension  of  the 
term  of  a  patent  based  upon  the  same 
regulatory  review  period  as  that  relied 
upon  in  one  or  more  applications  for 
extension  pursuant  to  the  requirements 
of  this  subpart,  the  certificate  of 
extension  of  patent  term  will  be  issued 
on  the  application  only  if  [ — 

(1)  The  applicant  for  extension]  >  the 
patent  owner  or  its  agent  <  is  the  holder 
of  the  regulatory  approval  granted  with 
respect  to  the  regulatory  review  period 
[.or 

(2)  The  holder  of  the  regulatory 
approval  granted  with  respect  to  the 
regulatory  review  period  is  not  an 
applicant  and  the  applicant  for 
extension  holds  express  and  exclusive 
authorization  from  the  holder  of  the 
regulatory  approval  to  rely  upon  the 
regulatory  review  period  as  the  basis  for 
the  application  for  extension,  or 

(3)  The  holder  of  the  regulatory 
approval  granted  with  respect  to  the 
regulatory  review  period  is  not  an 
applicant  and  no  applicant  for  extension 
holds  an  express  and  exclusive 
authorization  from  the  holder  of  the 
regulatory  approval  to  rely  upon  the 
regulatory  review  period  as  the  basis  for 
the  application  for  extension  and  the 
application  is  for  extension  of  the  patent 
having  the  earliest  date  of  issuance  of 
those  patents  for  which  extension  is 
sought  based  upon  the  same  regulatory 
review  period]. 


(d)  An  application  for  extension  shall 
be  considered  complete  and  formal 
regardless  of  whether  it  contains  the 
identification  of  the  holder  of  the 
regulatory  approval  granted  with  respect 
to  the  regulatory  review  period  [or 
express  and  exclusive  authorization 
from  the  holder  of  the  regulatory 
approval  to  rely  on  the  regulatory 
review  period  for  extension).  VVhen  an 
application  contains  such  information, 
or  is  amended  to  contain  such 
information,  it  will  be  considered  in 
determining  whether  an  application  is 
eligible  for  an  extension  under  this 
section.  A  request  may  be  made  of  any 
applicant  to  supply  such  information 
within  a  non-extendable  period  of  not 
less  than  one  (1)  month  whenever 
multiple  applications  for  extension  of 
more  than  one  patent  are  received  and 
rely  upon  the  same  regulatory  review 
period.  Failure  to  provide  such 
information  within  the  period  for 
response  set  shall  be  regarded  as 
conclusively  establishing  that  the 
applicant  is  not  the  holder  of  the 
regulatory  approval  [and  is  not 
expressly  and  exclusively  authorized  by 
the  holder  of  the  regulatory  approval  to 
seek  the  extension  being  sought]. 

(e)  Determinations  made  under  this 
section  shall  be  included  in  the  notice 
of  final  determination  of  eligibility  for 
extension  of  the  patent  term  pursuant  to 
§  1.750  and  shall  be  regarded  as  part  of 
that  determination. 

8.  Section  1.790  is  proposed  to  be 
added  to  read  as  follows: 

>§  1 .790    Interim  extension  of  patent  term 
under  35  U.S.C.  156(d)(5). 

(a)  An  owner  of  record  of  a  patent  or 
its  agent  who  reasonably  expects  that 
the  applicable  regulatory  review  period 
described  in  paragraph  (l)(B)(ii), 
(2)(B)(ii),  (3)(B)(ii).  (4}(B)(ii).  or  (5)(B)(ii) 
of  subsection  (g)  of  35  U.S.C.  156  that 
began  for  a  product  that  is  the  subject 
of  such  patent  may  extend  beyond  the 
expiration  of  the  patent  term  in  effect 
may  submit  one  or  more  applications  for 
interim  extensions  for  periods  of  up  to 
one  year  each.  The  initial  application 
for  interim  extension  must  be  filed 
during  the  period  beginning  6  months 
and  ending  15  days  before  the  patent 
term  is  due  to  expire.  Each  subsequent 
application  for  interim  extension  must 
be  filed  during  the  period  beginning  60 
days  before  and  ending  30  days  before 
the  expiration  of  the  preceding  interim 
extension.  In  no  event  will  the  interim 
extensions  granted  under  this  section  be 
longer  than  the  maximum  period  of 
extension  to  which  the  applicant  would 
be  entitled  under  35  U.S.C.  156(c). 

(b)  A  complete  appUcation  for  interim 
extension  under  this  section  shall 


include  all  of  the  information  required 
for  a  formal  appUcation  uoder  §  1.740 
and  a  complete  appUcation  under 
§  1.741.  Sections  (a)(1).  (a)(2).  (a)(4).  and 
(a)(6)  through  (a)(17)  of  §  1.740  aiid 
§  1.741  shall  be  read  in  the  context  of  a 
product  currently  undergoing  regulatory 
review.  Paragraphs  (a)(3)  and  (aKS)  of 
§  1.740  are  not  applic^le  to  an 
application  for  interim  extension  under 
this  section. 

(c)  The  content  of  each  subsequent 
interim  extension  appUcation  may  be 
limited  to  a  request  for  a  subsequent 
interim  extension  along  with  a 
statement  that  the  regulatory  review 
period  has  not  been  completed  and  any 
materials  or  information  required  under 
§  1.740  and  §  1.741  not  present  in  the 
preceding  interim  extension 
application.  < 

9.  Section  1.791  is  proposed  to  be 
added  to  read  as  follows: 

>$  1.791    Termination  of  interim  extension 
granted  prior  to  regulatory  approval  of  a 
product  for  commercial  marketing  or  use. 

Any  interim  extension  granted  under 
35  U.S.C  156(d)(5)  terminates  at  the  end 
of  the  60-day  period  beginning  on  the 
date  on  which  the  product  involved 
receives  permission  for  commercial 
marketing  or  use.  If  within  that  60-day 
period  the  patent  owner  or  its  agent  files 
an  appUcation  for  extension  under 
§  1.740  and  §  1.741  including  any 
additional  information  required  under 
35  U.S.C.  156(d)(1)  not  contained  in  the 
application  for  interim  extension,  the 
patent  shall  be  further  extended  in 
accordance  with  the  provisions  of  35 
U.S.C.  156.  < 

Dated:  November  2. 1994. 
Bruce  A.  Lehman, 

Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks. 
IFR  Doc.  94-27881  Filed  11-9-94;  8;45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  11  Docltet  No.  131.  NJ  15-1-6341; 
FRL-6104-8] 

Approval  and  Promulgation  of 
implementation  Plans;  Cartxui 
Monoxide  State  implementation  Ran 
Revision,  State  of  New  Jersey 

agency:  Environmental  Protection 
Agfflicy  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  prc^xieing  to  approve 
portions  of  a  request  from  New  Iwsey  to 
revise  its  ^ate  Implementation  Plan' 


(SIP)  related  to  the  control  of  carbon 
moooxide  and  disapprove  remaining 
portions.  EPA  is  proposing  approval  of 
New  Jersey's  vehicle  miles  traveUed 
forecast,  carbon  monoxide  emission 
inventory,  oxygenated  fuels  rule,  and 
muiU-state  coordination.  EPA  is  also 
proposing  approval  of  the  employee 
commute  option  and  transportation 
control  measures  as  contingency 
measures.  In  addition,  EPA  is  proposing 
a  Umited  approval  and  a  limited 
disapproval  of  New  Jersey's  new  source 
review  regulation  which  covers  all 
nonattainment  pollutants.  EPA  proposes 
to  disapprove  New  Jers^'s  November 
15, 1993,  proposal  for  an  enhanced 
inspection  and  maintenance  program.  In 
addition,  the  attairunent  demonstration 
is  also  being  disapproved  since  it  relies 
on  the  enhanced  inspection  and 
maintenance  program  as  a  control 
measure.  These  revisions  have  been 
submitted  in  response  to  requirements 
established  in  the  Clean  Air  Act  as 
amended  in  1990. 

DATES:  Comments  must  be  received  on 
or  before  December  12.  1994. 

ADDRESSES:  Written  comments  should 
be  addressed  to: 

WilUam  J.  Muszynski.  P.E.,  Deputy 
Regional  Administrator, 
Environmental  Protection  Agency, 
Region  U  Office.  26  Federal  Plaza, 
New  York.  New  York  10278 
Attention:  VViiUam  S.  Baker. 
Copies  of  the  State  submittal  are 

available  at  the  following  addresses  for 

inspection  during  normal  business 

hours: 

Environmental  Protection  Agency, 
Region  II  Office,  Library,  26  Federal 
Plaza,  Room  402,  New  York.  New 
York  10278. 
New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Energy,  Biueau  of  Air  Quality 
Planning,  401  East  State  Street, 
CN027,  Trenton.  New  Jersey  06625. 
FOR  FI/RTHER  INFORMATION  CONTACT: 
William  S.  Baker,  Chief,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  26  Federal  Plaza,  room  1034.\. 
New  York,  New  York  10278,  (212)  264- 
2517. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Clean  Air  Act  (Act),  as  amended 
in  1990,  sets  forth  a  number  of 
requirements  that  states  designated  as 
moderate  nonattainment  for  carbon 
monoxide  had  to  submit  as  revisions  to 
their  State  Implementation  Plans  (SIPs) 
by  November  15. 1992.  These 
requirements  are:  an  attainment 
demonstration,  an  nnhanoed  vehicle 


inspection  and  maintenance  prx^ram, 
an  oxygenated  iuels  rule,  a  vehicle  miles 
travelled  forecast,  contingency 
measures,  a  caibon  monoxide  emission 
invwjtory,  a  revised  New  Source  Review 
program,  and  multi-state  coordination. 
In  addiUon,  aconfcHmity  plan  is 
required  to  be  submitted  by  November 
25, 1994. 

On  November  15, 1992,  New  Jersey 
submitted  to  the  Environmental 
Protection  Agency  (EPA)  proposed 
revisions  to  its  cadxm  monoxide  SIP 
that  addressed  each  of  the  above 
requirements  for  its  two  moderate 
caibon  monoxide  nonattainment  areas. 
In  addition,  in  a  submittal  dated 
October  4, 1993,  New  Jersey  submitted 
to  EPA  information  on  TCMs  which 
New  Jerse>-  will  use  as  a  contingency 
measure. 

The  New  Jersey  portion  of  the  New 
York-Northem  New  Jersey-Long  Island 
carbon  monoxide  nonattainment  area  is 
classified  as  a  moderate  2  area  (an  area 
that  has  a  design  value  of  12.8-16.4 
ppm.),  while  the  other  area,  Camden 
County,  is  classified  as  a  moderate  1 
area  (an  area  with  a  design  value  of  9.1- 
12.7  ppm).  The  New  York-Northern 
New  Jersey-Long  Island  caihon 
monoxide  nonattainment  area  is  part  of 
the  New  York-?<4orthem  New  Jersey- 
Long  Island  ConsoUdated  Metropolitan 
Statistical  Area  and  includes  the 
Counties  of  Bergen,  Essex,  Hudson, 
Union,  and  parts  of  Passaic.  The 
nonattainment  area  in  Passaic  County 
includes  the  Cities  of  Clifton.  Peterson, 
and  Pasfajc.  The  remainder  of  the  State 
is  either  in  attainment  or  is  not 
classified. 

EPA  has  issued  a  "General  Preamble" 
describing  its  preliminary  views  on  how 
it  intends  to  review  SIPs  and  SIP 
revisions  submitted  in  order  to  meet 
title  I  requirements  (see  generally  57  FR 
13498  (April  16, 1992)  and  57  FR  18070 
(April  28, 1992)).  The  reader  should 
refer  to  the  General  Preamble  for  a  more 
detailed  discussion  of  the  title  I 
requirements  and  what  EPA  views  as 
necessary  to  adequately  comply  >vith 
title  I  provisions.  The  following 
summarizes  EPA's  evaluation  of  New 
Jersey's  SIP  submittals  and  EPA's 
proposed  actions.  The  details  of  EPA's 
review  of  New  Jersey's  submittals  are 
contained  in  the  Technical  Support 
Document  available  at  EPA's  Region  D 
office. 

Attainment  Demonstration 

Section  187(aK7)  of  the  Act  requires 
each  state  that  contains  all  or  part  of  a 
moderate  2  area  to  submit  to  the 
Administrator  an  attainment 
demonstration  by  November  IS,  1992. 
This  attainment  d^nonstration  should 
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document  how  the  State  will  attain  the 
8-hour  carbon  monoxide  National 
Ambient  Air  QuaUty  Standard  (NAAQS) 
of  9  ppm  by  December  31, 1995. 

New  Jersey,  using  emissions  from  the 
EPA-approved  MOBILE4.1  model, 
demonstrated  attainment  of  the  carbon 
monoxide  standard  with  the  EPA- 
approved  CAL3QHC  air  quality 
dispersion  model.  New  Jersey  took 
emission  reductions  credit  from  an 
enhanced  inspection  and  maintenance 
program,  oxygenated  fuels,  and  the 
federal  motor  vehicle  control  program 
(vehicle  turnover)  as  control  measures 
to  attain  the  standard.  The  following  is 
a  summary  of  the  methods  and 
modeling  techniques  New  Jersey  used  in 
its  attainment  demonstration.  A  more 
detailed  explanation  of  this  modeling  is 
contained  in  the  Technical  Support 
Document. 

To  begin  the  modeling  process.  New 
Jersey  first  selected  then  ranked  the 
"worst  case"  intersections  that  the  New 
Jersey  Department  of  Transportation, 
working  in  conjunction  with  the  county 
and  local  governments,  had  identified. 
Next.  New  Jersey  chose  a  background 
concentration  and  an  ambient 
temperature  for  use  in  the  CAL3QHC 
intersection  model.  Once  all  the 
parameters  were  selected,  the  modeling 
was  performed  and  maximum  future 
carbon  monoxide  concentrations  were 
predicted. 

New  Jersey  ranked  the  "worst  case" 
intersections  with  a  technique  other 
than  that  prescribed  by  the  EPA 
guidance,  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections."  This  guidance  specifies 
that  such  rankings  use  Level  Of  Service 
(LOS)  calculations  which  measure  the 
operating  conditions  in  the  intersection 
and  how  those  conditions  affect  traffic 
flow  and  delay.  As  such.  LOS  is  a 
measure  of  the  combined  traffic  volume, 
signal  timing,  and  related  congestion 
and  delay.  New  Jersey  did  not  have  LOS 
data  in  its  database,  and  the  time  and 
cost  of  collecting  this  data  prohibited 
the  use  of  this  method,  bistead,  New 
Jersey  used  traffic  volume  information 
and  a  survey  conducted  by  the  New 
Jersey  Department  of  Transportation 
which  examined  the  geometry  of 
various  intersections.  Since  this  traffic 
volume  information  is  closely  related  to 
delay,  it  is  a  valid  alternative  method  for 
ranking. 

New  Jersey  then  used  the  EPA  default 
background  carbon  monoxide  value  of 
3.5  ppm  for  a  central  business  district 
from  the  "Guideline  for  Modeling 
Carbon  Monoxide  from  Roadway 
Intersections."  This  background  was 
used  in  place  of  EPA's  Urban  Airshed 
Model  (UAM)  or  RAM  model.  Given  the 


lack  of  reliable  gridded  traffic 
information,  the  UAM  or  RAM  model 
would  have  no  advantage  over  the 
default  value  in  this  instance.  Further, 
the  default  value  was  shown  to  be 
conservative  when  compared  with 
background  values  for  the  entire  New 
York-Northern  New  Jersey-Long  Island 
carbon  monoxide  nonattainment  area. 

New  Jersey,  using  the  above 
parameters  along  with  additional  traffic 
and  air  quaUty  data  inputs  required  by 
the  CAL3QHC  intersection  model,  then 
performed  an  air  quality  modeling 
analysis  on  the  25  "worst  case" 
intersections.  This  analysis 
demonstrated  that  all  of  the  modeled 
intersections  will  attain  the  8-hour 
carbon  monoxide  standard  of  9  ppm. 
The  highest  value  obtained  was  8.0 
ppm,  which  is  11%  below  the  8-hour 
carbon  monoxide  standard.  Since  air 
quality  at  the  most  congested 
intersections  was  determined  to  be 
below  the  standard,  New  Jersey  has 
demonstrated  that  the  entire  area  will  be 
in  attainment  for  carbon  monoxide  by 
IDecember  31. 1995. 

New  Jersey  used  appropriate 
modeling  techniques  and  modeling 
inputs  in  this  demonstration,  however 
one  of  the  control  measures  used  to 
demonstrate  attainment,  the  enhanced 
inspection  and  maintenance  program, 
submitted  on  November  15, 1993  has 
not  been  fully  adopted  in  accordance 
with  State  requirements.  In  addition. 
New  Jersey  has  publicly  declared  its 
intention  to  make  a  revised  submittal  at 
a  later  date.  Therefore,  EPA  is  proposing 
to  disapprove  the  attainment 
demonstration  because  it  is  dependent 
on  an  unadopted  program. 

Enhanced  Inspection  and  Maintenance 
Program 

Section  187(a)(6)  of  the  Act  requires 
implementation  of  enhanced  inspection 
and  maintenance  programs  in  moderate 
2  carbon  monoxide  nonattainment  areas 
which  includes  provisions  as  required 
under  section  182(c)(3)  concerning 
serious  ozone  nonattainment  areas. 
Such  provisions  require  implementation 
of  an  enhanced  inspection  and 
maintenance  program  in  urbanized 
areas  with  a  population  greater  than 
200.000. 

On  November  15, 1993  New  Jersey 
submitted  proposed  regulations  and 
other  information  pertaining  to  the 
enhanced  inspection  and  maintenance 
program.  Since  New  Jersey  did  not 
submit  a  fully  adopted  enhanced 
inspection  and  maintenance  program, 
on  February  2, 1994  EPA  notified  the 
State  that  this  submittal  was  incomplete 
and  a  sanctions  process  was  begiui. 
Because  these  regulations  were  not 


adopted  at  the  time  of  their  submittal  (or 
since),  EPA  is  proposing  the  disapproval 
of  the  enhanced  inspection  and 
maintenance  program  as  submitted. 

Oxygenated  Fuels  Rule — Subchapter  25 

Section  211(m)  of  the  Act  requires 
that  states  submit  revisions  to  their  SIPs 
to  require  an  oxygenated  gasoline 
program  by  no  later  than  November  1, 
1992.  This  requirement  applies  to  all 
states  with  moderate  carbon  monoxide 
nonattainment  areas  having  a  design 
value  of  9.1  ppm  or  greater  based 
generally  on  1988  and  1989  air  quaUty 
data.  Each  state's  oxygenated  gasoline 
program  must  require  gasoline  for  the 
specified  control  area(s)  to  contain  not 
less  than  2.7%  oxygen  by  weight  during 
that  portion  of  the  yetu  in  which  the 
areas  are  prone  to  high  ambient 
concentrations  of  carbon  monoxide. 
Under  section  211(m)(2),  the  oxygenated 
gasoline  requirements  generally  are  to 
cover  all  gasoline  sold  or  dispensed  in 
the  larger  of  either  the  Consolidated 
Metropolitan  Statistical  Area  or  the 
Metropolitan  Statistical  Area  in  which 
the  nonattairunent  area  is  located. 
Under  section  211(m)(2).  the  length  of 
the  control  period,  to  be  established  by 
the  EPA  Administrator,  shall  not  be  less 
than  four  months  unless  a  state  can 
demonstrate  that,  because  of 
meteorological  conditions,  a  reduced 
control  period  will  assure  that  there  will 
be  no  c^bon  monoxide  exceedances 
outside  of  such  reduced  period.  EPA 
announced  guidance  on  the 
establishment  of  control  periods  by  area 
in  the  Federal  Register  on  October  20, 
1992  (57  FR  47849). 

In  this  guidance,  EPA  also  announced 
the  availability  of  an  oxygenated 
gasoline  credit  program.  Under  a  credit 
program,  marketable  oxygen  credits  may 
be  generated  from  the  sale  of  gasoline 
with  a  higher  oxygen  content  than  is 
required  (i.e.  an  oxygen  content  greater 
than  2.7%  by  weight).  These  oxygen 
credits  may  be  used  to  offset  the  sale  of 
gasoline  with  a  lower  oxygen  content 
than  is  required.  Where  a  credit  program 
has  been  adopted,  EPA's  guidelines 
provide  that  no  gallon  of  gasoline 
should  contain  less  than  2.0%  oxygen 
by  weight.  EPA  also  issued  labeling 
regulations  under  section  211(m)(4)  of 
the  Act,  which  were  published  in  the 
Federal  Register  on  October  20, 1992. 

New  Jersey  was  required  to  submit  a 
revised  SIP  by  November  15. 1992 
under  section  110  and  part  D  of  title  I 
of  the  Act  and  which  was  to  include  an 
oxygenated  gasoline  program  for  the 
New  Jersey  portions  of  the  New  York- 
Northern  New  Jersey-Long  Island 
Consolidated  Metropolitan  Statistical 
Area  and  the  Philadelphia-Wilmington- 


Trenton  ConsoUdated  Metropolitan 
Statistical  Area. 

As  part  of  the  November  15, 1992, 
submittal,  the  New  Jersey  Department  of 
Environmental  Protection  (NJDEP) 
submitted  adopted  amendments  and 
new  rule  Subchapter  25,  "Control  and 
Prohibition  of  Air  Pollution  by 
Vehicular  Fuels."  of  Chapter  27,  Title  7 
of  the  New  Jersey  Administrative  Code. 
Subchapter  25  contains  the 
requirements  for  New  Jersey's 
oxygenated  gasoline  program,  which 
was  adopted  by  New  Jersey  on 
September  1, 1992. 

A  more  detailed  analysis  of  the 
submittal  is  contained  in  the  Technical 
Support  Document.  The  following  is 
EPA's  review  of  the  major  elements  of 
the  State's  submittal. 

Type  of  Program  and  Oxygen  Content 
Requirement 

New  Jersey  has  elected  to  adopt  a 
regulation  requiring  2.7%  oxygen 
content  for  each  gallon  of  gasoline  sold 
in  a  control  area.  The  regulation  also 
contains  a  variance  that  allows,  upon 
individual  facility  request  and 
subsequent  State  approval,  the 
establishment  of  a  2.0%  minimum 
oxygen  content.  Under  EPA's  credit 
program  guidelines,  all  gasoline  sold  or 
dispensed  during  the  control  period  by 
each  control  area  responsible  party 
(CAR  or  Blender  CAR)  must  contain  an 
average  oxygen  content  of  not  less  than 
2.7%  by  weight.  New  Jersey  has  adopted 
an  oxygen  content  requirement,  though 
it  also  provides  for  variances  from  this 
requirement. 

Applicability  and  Program  Scope 

Section  211(m)(2)  requires  oxygenated 
gasoline  to  be  sold  during  a  control 
period  established  by  the  EPA 
Administrator  based  on  air  quality 
monitoring  data.  New  Jersey  has 
established  control  periods  consistent 
with  the  EPA  guidance. 

Subchapter  25  has  an  "averaging 
period"  scheme  which  provides  that  all 
gasoline  sold  or  dispensed  within  the 
control  areas  during  a  one  month 
averaging  period  must  comply  with  the 
2.7%  average  oxygen  content  standard. 

Subchapter  25  requires  oxygenated 
gasoline  to  be  sold  statewide  and 
divides  New  Jersey  into  a  northern  and 
southern  area.  The  two  areas  differ  only 
in  the  relative  length  of  their  control 
periods:  seven  months  (October  1  to 
April  30)  in  the  northern  area  and  four 
months  (November  1  to  the  last  day  of 
February)  in  the  southern  area.  The 
le.igth  of  each  control  period  is 
consistent  with  the  requirements  of 
section  211(m)(2)  of  the  Act. 


Registration  and  Reporting 
Requirements 

EPA's  credit  program  guidelines 
specify  that  all  parties  intending  to  sell 
or  dispense  gasoline  obtained  from  a 
Control  Area  Terminal  should  register 
with  the  state  at  least  30  days  in 
advance  of  each  control  season.  At  the 
time  of  registration,  every  CAR  will  be 
required  to  declare  its  intention  to 
comply  with  the  regulation.  Upon 
acceptance,  CAR  identification  numbers 
should  be  issued  by  the  state.  EPA 
guidelines  specify  that  no  party  should 
be  allowed  to  generate,  trade,  buy  or  sell 
credits  without  a  CAR  identification 
number. 

Subchapter  25  provides  CAR 
identification  niunbers.  However,  if  the 
applicant  fails  to  provide  all 
information  requested  by  the  NJDEP,  the 
application  may  be  denied. 

EPA  has  also  specified  that  records 
should  be  retained  by  all  parties  in  the 
gasoline  distribution  system.  EPA's 
guidelines  impose  responsibihties  on 
various  parties  in  the  gasoline  industry. 
Persons  who  produce  or  import  gasohne 
are  responsible  for  assuring  that  the 
gasoline  is  tested  and  that  the 
accompanying  documentation 
accurately  reflects  oxygen  content. 
Persons  who  transport,  store,  or  sell 
gasoline  have  various  responsibilities 
associated  with  assuring  that  only 
oxygenated  gasoline  is  sold  or 
dispensed  for  use  in  control  areas. 
Terminal  owners  and  operators  are 
responsible  for  assuring  that  the  oxygen 
content  of  the  gasoline  they  receive, 
handle,  or  dispense  is  accurate. 
Retailers  and  wholesale  purchaser- 
consumers  are  responsible  for  assuring 
that  gasoline  intended  for  sale  during 
the  control  period  contains  at  least  2.0% 
oxygen  by  weight  if  they  are 
participating  in  the  averaging  program. 

New  Jersey  requires  all  parties  in  the 
gasoline  distribution  network  who  are 
located  or  do  business  within  a  control 
area,  and  whose  product  is  eventually 
sold  into  the  control  area  for  ultimate 
use,  to  keep  records  concerning  certain 
day-to-day  activities. 

New  Jersey's  regulation  requires  any 
terminal  or  faciUty  that  is  granted  a 
variance  to  submit  to  the  NJDEP,  on  a 
monthly  basis  during  the  applicable 
averaging  period,  a  report  that  states  the 
contemporaneous  average  of  the  oxygen 
content  of  the  gasoUne  transferred  to  or 
from  that  terminal  or  facility  during  that 
month. 

With  respect  to  the  implementation  of 
an  averaging  program,  EPA  guidelines 
also  require  that  CARs  commission  an 
annual  attest  engagement  (a  report 
detailing  relevant  activities),  performed 


by  either  an  internal  auditor  or 
independent  Certified  PubUc 
Accountant.  Since  New  Jersey  does  not 
provide  for  the  use  of  oxygenate  credits 
in  their  averaging  program,  there  is  no 
need  for  a  requirement  to  conduct  a 
review  or  audit  for  averaging  purposes. 

Prohibited  Activities 

EPA's  credit  program  guidelines 
contain  provisions  designed  to  ensure 
that  gasoline  that  fails  to  meet  the 
minimum  oxygen  content  requirement 
is  not  available  for  use  within  a  control 
area.  Generally,  CARs  or  blender  CARs 
may  not  transfer  gasoline  for  use  in  a 
control  area  that  contains  less  than  the 
minimum  percentage  of  oxygen  by 
weight  to  parties  who  are  not 
themselves  registered  as  CARs  or 
blender  CARs.  EPA's  guidelines  further 
recommend  that  records  be  maintained. 
New  Jersey's  program  addresses  these 
requirements. 

Transfer  Documents 

EPA's  credit  program  guidelines 
specify  that  transfer  dociunents  should 
include  the  following  information:  date 
of  the  transfer,  name  and  address  of  the 
transferor,  name  and  address  of  the 
transferee,  the  volume  of  gasoline  which 
is  being  transferred,  the  proper 
identification  of  the  gasoline  as 
oxygenated  or  nonoxygenated,  the 
location  of  the  gasoline  at  the  time  of 
the  transfer,  the  type  of  oxygenate,  and 
the  oxygen  content  of  the  gasoline  (for 
transfers  upstream  of  the  control  area 
terminal  and  for  transfers  between 
CARs,  include  the  oxygenate  voliune  of 
the  gasoline).  Records  are  to  be  kept  in 
a  location  where  they  are  available  for 
state  review. 

Subchapter  25  requires  that  facilities 
and  terminals  keep  such  records 
available,  upon  request,  for  review  by 
the  NJDEP. 

Subchapter  25  includes  requirements 
related  to  transfer  dociunentation  in  its 
regulation.  These  transfer  document 
requirements  will  enhance  the 
enforcement  of  the  oxygenated  gasoline 
regulation  by  providing  a  paper  trail  for 
each  gasoline  sample  taken  by  State 
enforcement  personnel. 

Enforcement  and  Penalty  Schedules 

State  oxygenated  gasoline  regulations 
must  be  enforceable  by  the  state 
oversight  agency.  EPA  recommends  that 
states  visit  at  least  20%  of  the  regulated 
parties  during  a  given  control  period. 
Inspections  should  consist  of  product 
sampling  and  record  review.  In 
addition,  EPA  guidelines  recommend 
that  each  state  should  devise  a 
comprehensive  penalty  schedule. 
Penalties  should  reflect  the  severity  of  a 
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party's  violation,  the  compliance  history 
of  the  party,  as  well  as  the  potential 
environmental  barm  associated  with  the 
violation.  New  Jersey's  regulation 
contains  a  comprehensive  penalty 
schedule  in  accordance  with  EPA 
guidance.  New  Jersey,  in  addition  to 
having  authority  to  assess  a  civil 
administrative  penalty,  reserves  its 
authority  to  revoke  a  violator's  operating 
certificate  or  variance. 

Test  Methods  and  Laboratory  Review 

EPA's  sampling  procedures  are 
detailed  in  Appendix  D  of  40  Code  of 
Federal  Regulation  part  80.  EPA  has 
recommended,  in  its  credit  program 
guidelines,  that  states  adopt  these 
sampling  procedures.  New  Jersey  has 
adopted  EPA  sampling  procedures, 
which  include  established  federal 
testing  procedures  and  tolerances. 


Labeling 

EPA  requires  the  labeUng  of  gasoline 
pumps  and  has  strongly  recommended 
that  states  adopt  their  own  labeling 
regulations,  consistent  with  the  federal 
regulation.  New  Jersey  has  adopted 
labeling  regulations  consistent  with  the 
federal  regulation. 

EPA's  review  of  subchapter  25  and 
supporting  materials  indicates  that  New 
Jersey  has  adopted  an  oxygenated 
gasoline  regulation  that  meets  the 
requirements  of  the  Act.  Therefore,  EPA 
is  proposing  to  approve  New  Jersey's 
Subchapter  25  oxygenated  fuels 
program. 

Vehicle  Miles  Travelled  Forecast 

Section  187(a)(2)(A)  of  the  Act 
requires  moderate  carbon  monoxide 
nonattainment  areas,  such  as  that 
portion  of  New  Jersey  included  in  the 
New  York-Noithem  New  Jersey-Long 
Island  nonattainment  area,  to  submit  a 
SIP  revision  that  forecasts  vehicle  miles 
travelled  (VMT)  through  the  year  1995. 
In  addition,  annual  reports  and  annual 
updates  are  required  by  the  state,  the 
first  of  these  is  required  by  September 
30.  1994. 

The  VMT  forecast  must  meet  two 
requirements.  First,  it  must  estimate  the 
VMT  from  1990  through  1995  using  a 
method  acceptable  to  EPA.  and  must  be 
conducted  in  the  appropriate  geographic 
area.  Second,  there  must  be  proper 
coordination  between  the  state  agencies 
involved  in  developing  the  VMT 
forecast. 

Contingency  measures  are  to  be 
implemented  in  a  case  where  the  actual 
annual  VMT  or  the  updated  forecast 
exceeds  the  most  recent  prior  VMT 
forecast  by  5.0  percent  in  1994,  4.0 
percent  in  1995,  and  3.0  percent 
thereafter.  In  addition,  if  these  annual 


exceedances  are  less  than  these 
maximum  percentages  but  cumulatively 
exceed  5  percent,  then  contingency 
measures  are  also  triggered. 

The  estimated  VMT  for  1990  and  1991 
are  94.9  and  97.4  million  miles  per  day. 
resi}ectively.  In  addition,  the  future 
forecasts  are  (in  million  miles  per  day) 
99.8  for  1992,  102.2  for  1993. 104.6  for 
1994.  and  107.1  for  1995. 

EPA  proposes  to  find  that  New  Jersey 
has  submitted  documentation  satisfying 
these  requirements,  and  therefore 
proposes  approval  of  its  VMT  forecast 
SIP  revision. 

Contingency  Measures 

Section  187(a)(3)  of  the  Act  requires 
that  states  adopt  contingency  measures 
to  take  effect  without  further  action  by 
the  Administrator  or  the  state  if  the  state 
fails  to  attain  the  NAAQS  by  the 
required  date  or  if  the  VMT  forecast  is 
exceeded  beyond  the  allowable  limit  as 
discussed  in  the  VMT  forecast  section. 
New  Jersey  submitted  three  contingency 
measures,  the  Employee  Commute 
Option  (ECO)  program,  an  enhanced 
inspection  and  maintenance  program 
(benefit  from  emission  reductions 
outside  of  the  carbon  monoxide 
nonattainment  area),  and  Transportation 
Control  Measures  (TCMs)  to  fulfill  this 
requirement.  The  ECO  program  will  act 
as  a  contingency  measure  for  failure  to 
attain  the  carbon  monoxide  standard 
while  the  state- wide  enhanced 
inspection  and  maintenance  program 
and  the  TCMs  will  be  used  as  measures 
for  exceeding  the  VMT  forecast. 

1.  ECX)  Program  New  Jersey  is 
required  by  section  182(d)(1)  of  the  Act 
to  submit  its  ECO  program  as  part  of  its 
ozone  nonattainment  SIP.  New  Jersey's 
program  will  apply  to  employers  with 
100  or  more  employees  who  arrive  at 
the  workplace  between  the  hours  of  6 
and  10  a.m.  The  goal  of  this  program  is 
to  increase  the  average  passenger 
occupancies  (APO)  by  25%  above  the 
average  for  vehicles  arriving  at  the 
workplace.  This  would  decrease  the 
amount  of  au'omobiles  arriving  at  the 
workplace,  and  therefore,  decrease  the 
VMT. 

New  Jersey  submitted  a  SIP  revision 
on  November  15,  1993  that  contained  an 
adopted  ECO  program.  EPA  is  proposing 
to  approve  the  State's  ECO  program  as 
a  carbon  monoxide  contingency 
measure  since  it  is  an  adopted  measure 
which  will  serve  to  reduce  VMT. 
However.  EPA  will  be  taking  action  on 
the  ECO  program  submittal  as  a 
requirement  of  the  ozone  SIP  in  a 
separate  Federal  Register  notice  since 
there  are  specific  requirements  an  ECO 
program  must  meet  for  an  ozone  SIP  but 
not  for  a  caiimn  monoxide  SIP. 


2.  Statewide  Enhanced  Inspection  and 
Maintenance  Pmgram  New  Jersey  also 
submitted  this  program  as  a  revision  for 
its  ozone  SIP.  and  it  is  identical  to  that 
required  by  section  187(a)(6)  of  the  Act 
(see  section  on  enhanced  inspection  and 
maintenance  program  earlier  in  this 
notice).  Since  the  program  is  being 
established  on  a  state-wide  basis,  carbon 
monoxide  reductions  derived  from 
outside  of  the  Northeastern  New  Jersey 
nonattainment  area  will  have  a  benefit 
in  the  carbon  monoxide  nonattainment 
areas  and  could  be  used  for  contingency 
purposes.  Once  adopted,  the  enhanced 
inspection  and  maintenance  program 
will  act  as  an  additional  contingency 
measure  should  the  VMT  forecast  be 
exceeded. 

3.  TCMs  The  Act  requires  states  in 
carbon  monoxide  non-attainment  areas 
to  develop  VMT  forecasts.  In  addition, 
states  must  develop  TCMs  that  will  be 
used  as  contingency  measures  in  the 
event  that  the  VMT  forecast  included  in 
the  1992  cari>on  monoxide  SIP  is 
exceeded. 

New  Jersey's  SIP  submittal  includes 
TCMs  as  contingency  measures.  These 
TCMs  are  incorporated  into  three  major 
program  areas,  which  includes  traffic 
flow  improvements,  park  &  ride  lots, 
and  increased  ridesharing.  EPA 
proposes  to  approve  these  TCMs  as 
viable  contingency  measures  to  offset 
excess  growth  in  VMT. 

EPA  proposes  to  approve  the  ECO 
program  as  an  adequate  contingency 
measure  for  failure  to  attain  the  carbon 
monoxide  standard.  While  New  Jersey 
identified  two  contingency  measures 
should  the  VMT  forecast  be  exceeded, 
only  one  measure  was  adopted.  EPA 
proposes  to  approve  the  TCMs  as  an 
adequate  contingency  measure  for 
exceeding  the  VMT  forecast.  Once  the 
enhanced  inspection  and  maintenance 
program  is  adopted,  it  will  act  as  an 
additional  contingency  measure  should 
further  carbon  monoxide  reductions  be 
necessary. 

Carbon  Monoxide  Emission  Inventory 

New  Jersey  submitted  a 
comprehensive  carbon  monoxide 
emission  inventory  on  November  15, 
1992  as  required  by  section  187(a)(1) 
and  as  described  in  section  172(c)(3)  of 
the  Act.  Additional  inventory 
information  was  submitted  on  January 
12, 1993. 

The  emission  inventory  represents  a 
comprehensive,  actual  inventory  of  all 
carbon  monoxide  emission  sources  in 
the  nonattainment  areas.  It  includes 
emissions  from  point,  area,  and  mobile 
sources  (see  1990  base  year  carbon 
monoxide  emissions  summary  in  Tables 
1  and  2). 


The  inventory  was  developed 
according  to  EPA  guidance  and  has  been 
quality  assured.  Sources  that  emit  in 
excess  of  100  tons  per  year  of  carbon 
monoxide  are  defined  as  point  sources. 
Stationary  sources  that  emit  below  this 
threshold  are  too  small  to  be  considered 
point  sources  and  are.  therefore, 
considered  to  be  area  sources.  The  area 
and  off- highway  mobile  sources  include 
such  categories  as  stationary  source  fuel 
combustion,  aircraft,  marine  vessels, 
and  railroads.  Highway  mobile  source 
emissions  were  calculated  using  EPA's 
MOBILE  4.1  model.  Input  parameters  to 
this  model  included  VMT.  speed, 
temperature,  and  registration 
distribution. 

EPA  proposes  to  approve  New  Jersey's 
1990  base  year  emission  inventory  for 
carbon  monoxide. 

In  addition,  it  should  be  noted  that 
New  Jersey  may  be  undertaking  a 
revised  analysis  of  its  attainment 
demonstration  and  emissions  budget 
based  on  more  recent  traffic  information 
now  being  developed.  EPA  would 
evaluate,  in  a  future  Federal  Register 
notice,  any  additional  information 
provided  by  New  Jersey. 

Table  i.— Summary  of  1990  Base 
Year  Carbon  Monoxide  Emis- 
sions BY  Source  Category  for 
New  Jersey  Portion  of  the  New 
York-Northern  New  Jersey- 
Long  Island  Carbon  Monoxide 
Nonattainment  Area 


Source  categofy 

CO  emis- 
sions 
(tons/day) 

Point „ „ 

Area  „ 

Non-Road  Mobile 

36.43 

31.98 

228  40 

On-Road  Motile  

1613.56 

Total 

1910  37 

Table  2.— Summary  of  1990  Base 
Year  Carbon  Monoxide  Emis- 
sions BY  Source  Category  for 
Camden  County  Carbon  Mon- 
oxide Nonattainment  Area 


Source  category 

CO  emis- 
sions 
(tons/day) 

Point „ „. 

Area 

Non-Road  Mobile 

On-Road  Mobile  

1.12 

11.78 

33.47 

576.39 

Total 

622.76 

Multi-State  Coordination 

Section  187(e)  of  the  Act  establishes 
the  requirements  for  "multi-state  carbon 


monoxide  nonattainment  areas."  which 
are  defined  as  single  carbon  monoxide 
nonattainment  areas  that  cover  more 
than  one  state.  To  satisfy  this 
requirement,  states  must  develop  and 
submit  to  EPA  a  joint  workplan  to 
demonstrate  early  cooperation  and 
integration.  This  workplan  can  be  in  the 
form  of  a  letter  co-signed  by  all  states  in 
the  nonattainment  area,  or  EPA  has 
decided,  it  can  consist  of  signed 
individual  letters  from  each  of  the 
states.  New  Jersey  submitted  its  letter, 
containing  a  detailed  schedule  of 
milestones  and  a  commitment  to 
coordinate  with  EPA  and  each  of  the 
states  involved,  on  October  27,  1992. 

Therefore.  EPA  proposes  to  find  that 
New  Jersey  has  fulfilled  this 
requirement  and  proposes  approval  of 
this  SIP  revision. 

Conformity  Plan 

Section  176(c)  of  the  Act  requires 
states  to  revise  their  SIPs  to  establish 
criteria  and  procedures  to  ensure  that 
federal  actions,  before  they  are  taken, 
conform  to  the  air  quality  planning 
goals  in  the  appUcable  state  SIP.  The 
requirement  to  determine  conformity 
applies  to  transportation  plans, 
programs  and  projects  developed, 
funded  or  approved  imder  title  23 
U.S.C.  or  the  Federal  Transit  Act 
("transportation  conformity"),  as  well  as 
to  all  other  federal  actions  ("general 
conformity").  Section  176  further 
provides  that  the  conformity  revisions 
to  be  submitted  by  states  must  be 
consistent  with  federal  conformity 
regulations  that  the  Act  required  EPA  to 
promulgate.  Congress  provided  for  the 
state  revisions  to  be  submitted  one  year 
after  the  date  for  promulgation  of  final 
EPA  conformity  regulations.  When  that 
date  passed  without  such  promulgation, 
EPA's  General  Preamble  for  the 
Implementation  of  title  I  informed  states 
that  its  conformity  regulations  would 
establish  a  submittal  date  (see  57  FR 
13498  (April  16, 1992)). 

The  USEPA  promulgated  final 
transportation  conformity  regulations  on 
November  24, 1993  (58  FR  62188)  and 
general  conformity  regulations  on 
November  30, 1993  (58  FR  63214). 
These  conformity  rules  require  that 
states  adopt  both  transportation  and 
general  conformity  provisions  in  the  SIP 
for  areas  designated  nonattainment  or 
subject  to  a  maintenance  plan  approved 
under  section  175  A  of  the  Act.  Pursuant 
to  §  51.396  of  the  transportation 
conformity  rule,  the  State  of  New  Jersey 
is  required  to  submit  a  SIP  revision 
containing  transportation  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  federal  rule  by 
November  25, 1994.  Similarly,  New 


Jersey  is  required  to  submit  a  SIP 
revision  containing  general  conformity 
criteria  and  procedures  consistent  with 
those  established  in  the  federal  rule  by 
November  30,  1994,  pursuant  to 
§  51.851  of  the  general  conformity  rule. 
Those  deadlines  have  not  yet  come  due. 

The  State  of  New  Jersey  has 
committed  to  develop  and  submit  a  SIP 
revision  containing  conformity 
procedures  that  are  consistent  with  the 
final  federal  conformity  rules.  EPA  will 
evaluate  and  take  action  at  a  later  time 
on  any  such  submittal.  Until  EPA 
approves  a  conformity  SIP  revision  for 
New  Jersey,  EPA's  general  conformity 
and  transportation  conformity  rules, 
along  with  the  provisions  of  section 
176(c),  will  govern  conformity 
determinations. 

According  to  EPA's  transportation 
conformity  regulation,  40  CFR  93.128. 
the  conformity  status  of  the 
transportation  plan  and  TIP  shall  lapse 
120  days  following  the  date  of  final 
disapproval  of  the  control  strategy 
implementation  plan  revision,  and  no 
new  project-level  conformity 
determinations  may  be  made.  No  new 
transportation  plans.  TIPs.  or  projects 
may  be  found  to  conform  until  another 
control  strategy  implementation  plan 
revision  is  submitted  and  conformity  is 
demonstrated  according  to  transitional 
period  criteria  and  procedures. 
Therefore,  should  EPA's  proposed 
disapproval  be  finalized,  the  conformity 
status  of  the  North  Jersey  Transportation 
Planning  Authority's  transportation 
plan  and  TIP  will  lapse  120  days  later. 

New  Source  Review  Regulation — 
Subchapter  18 

Section  173  of  the  Act  requires  states 
to  submit  New  Source  Review  (NSR) 
revisions  that,  among  other  things, 
incorporate  new  offset  ratios  and 
applicability  limits  in  new  source 
review  permitting  regulations  by 
November  15,  1992. 

/.  Background 

EPA  is  currently  developing  a 
proposed  rule  to  implement  all  changes 
required  by  the  1990  Amendments  in 
the  new  source  review  provisions  in 
parts  C  and  D  of  title  I  of  the  Act.  EPA 
will  refer  to  the  proposed  rule  as  the 
most  authoritative  guidance  available 
regarding  the  approvability  of  the 
submittals.  When  final  federal 
regulations  are  promulgated,  EPA  will 
review  those  NSR  SIP  submittals  on 
which  it  may  have  taken  final  action  to 
determine  whether  additional  SIP 
revisions  are  necessary. 

In  this  proposed  rulemaking  on  New 
Jersey's  nonattaiiunent  NSR  SIP. 
Subchapter  18  "Control  and  Prohibition 
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of  Air  Pollution  from  New  and  Altered 
Sources  Afliacting  Ambient  Air 
Quality."  EPA  is  applying  its  ciurent 
view  of  the  Act's  requirements.  New 
Jersey  addressed  all  pollutants  in  its 
revision  to  Subchapter  18  and  therefore. 
EPA  is  taking  action  on  the  NSR 
program  as  it  relates  to  all  criteria 
pollutants. 

11.  Evaluation  of  State  Program 

The  following  summarizes  EPA's 
evaluation  of  New  Jersey's  revised  NSR 
rule  and  EPA's  proposed  action.  "Die 
State  of  New  Jersey  held  a  public 
hearing  on  November  5.  1992  to 
entertain  public  comment  on  its  revised 
NSR  implementation  plan.  Subchapter 
18  was  adopted  on  February  19,  1993, 
and  submitted  to  EPA  on  the  same  date 
as  part  its  proposed  revision  to  its  ozone 
SIP.  EPA  found  the  submittal  to  be  . 
complete  on  April  29. 1993. 

General  Nonattainment  NSR 
Requirements 

The  statutory  requirements  for 
nonattainment  NSR  review  permitting 
SIPs  are  found  at  sections  172. 173  and 
182-189  of  the  Act.  It  is  on  this  basis 
that  EPA  is  making  its  decision  today. 
The  Act  requires  all  states  to  have 
submitted  the  following  nonattainment 
NSR  requirements  to  EPA  by  November 
15.  1992: 

1.  Provisions  to  ensure  that  the 
construction  bans  imposed  by  EPA  may 
be  lifted  by  states.  New  Jersey  had  no 
such  bans  because  it  had  an  approved 
nonattainment  NSR  regulation  in  place. 
This  provision,  therefore,  does  not 
apply  to  New  Jersey. 

2.  Provisions  to  assure  that 
calculation  of  emissions  offsets,  as 
required  by  section  173(a)(1)(A)  of  the 
Act,  are  based  on  the  same  emissions 
baseline  used  in  the  demonstration  of 
reasonable  further  progres.*!.  New 
Jersey's  emissions  baseline  for  offsets 
calculation  is  an  inventory  based  on 
actual  1990  emissions.  This  provision 
meets  federal  requirements  and  is. 
therefore,  approvable. 

3.  Provisions,  in  accordance  with 
section  173(c)(1)  of  the  Act.  to  allow 
offsets  to  be  obtained  in  another 
nonattaiiunent  area,  if  the  cuea  has  an 
equal  or  higher  nonattainment 
classification  and  emissions  from  the 
other  nonattainment  area  contribute  to  a 
NAAQS  violation  in  the  area  in  which 
the  source  would  construct.  New  Jersey 
has  chosen  not  to  allow  offsets  from 
other  nonattainment  areas.  This 
approach  is  more  restrictive  than  the 
federal  requirement  and  is,  therefore, 
approvable. 

4.  Provisions,  in  accordance  with 
section  173(c)(1)  of  the  Act.  to  assure 


that  any  emissions  ofibets  obtained  in 
conjimction  with  the  issuance  of  a 
permit  to  a  new  or  modified  source 
must  be  in  effect  and  enforceable  by  the 
time  the  new  or  modified  source 
commences  operation.  New  Jersey  has 
included  a  provision  requiring  such  a 
demonstration  from  all  permit 
applicants.  However  subchapter  16  does 
not  contain  definitions  of  "initiation  of 
construction  or  operation."  In  addition 
New  Jersey's  rule  does  not  specify  that 
changes  to  existing  permits  from  sources 
which  are  to  provide  offsets  must  be  in 
place  by  the  time  of  permit  issuance  to 
the  new  or  altered  source.  New  Jersey's 
rule  must  be  clarified  accordingly. 
Therefore,  these  deficiencies  are  a  basis 
for  disapproval. 

5.  Provisions  to  assure  that  emissions 
increases  from  new  or  modified  major 
stationary  sources  are  offset  by  real 
reductions  in  actual  emissions  as 
required  by  section  173(c)(1)  of  the  Act. 
New  Jersey  has  defined  reductions  to  be 
used  as  oflisets  as  actual  reductions  in 
emissions  that  must  be  federally 
enforceable.  This  definition  also  applies 
to  the  use  of  banked  emission 
reductions.  This  definition  meets 
federal  requirements  and  is.  therefore, 
approvable. 

6.  Provisions,  in  accordance  with 
section  173(c)(2)  of  the  Act,  to  prevent 
emissions  reductions  otherwise  required 
by  the  Act  from  being  credited  for 
purposes  of  satisfying  the  part  D  offset 
requirements.  New  Jersey  has  defined 
reductions  used  as  offsets  as  reductions 
not  otherwise  required  pursuant  to  any 
federal  or  state  law,  rule,  order,  permit, 
or  other  legal  document.  In  addition,  its 
definition  states  that  emission 
reductions  to  be  used  as  offsets  cannot 
have  been  relied  upon  to  demonstrate 
attainment,  maintenance  of  reasonable 
further  progress  or  of  a  NAAQS.  This 
definition  satisfies  the  requirenients  of 
the  Act  and  is.  therefore,  approvable. 

7.  Provisions,  in  accordance  with 
sections  172(c)(4)  and  173(a)(1)(B)  of  the 
Act.  that  reflect  changes  in  the  use  of 
growth  allowances.  Though  New  Jersey 
has  no  growth  allowance  program  in 
place,  it  does  have  a  program  for 
banking  emissions  r^luctions  to  be-used 
as  offsets.  This  program  incorporates 
pre-1990  reductions  which  have  been 
incorporated  into  the  emission 
inventory  as  future  growth.  This 
approach  is  consistent  with  the 
requirements  for  the  achievement  of 
reasonable  further  progress.  This 
provision  meets  the  requirement  of 
section  172(c)(4)  of  the  Act  and  is, 
therefore,  approvable. 

8.  Provisions,  in  accordance  with 
section  173(a)(5)  of  the  Act.  that  require 
as  a  prerequisite  to  the  issuance  of  any 


part  D  permit,  an  analysis  of  alternative 
sites,  sises,  production  processes,  and 
environmental  control  techniques  for 
proposed  sources  that  demonstrates  that 
the  benefits  of  the  proposed  source 
significantly  outweigh  the 
environmental  and  social  costs  imposed 
as  a  result  of  its  location,  construction, 
or  modification.  New  Jersey  has 
included  this  analysis  as  part  of  its 
permit  requirements.  This  provision  is. 
therefore,  approvable. 

9.  Provisions,  in  accordance  with 
section  173(d)  of  the  Act,  for  supplying 
informaticm  from  nonattainment  N-SR 
permits  to  EPA's  control  technology 
clearinghouse.  New  Jersey  has  not 
included  this  provision  in  its  revised 
NSR  nonattainment  mle.  New  Jersey 
must  revise  its  rule  to  incorporate  this 
provision.  Therefore,  EPA  finds  this  as 
a  basis  for  disapproval. 

10.  Provisions,  in  accordance  with 
section  173(e)  of  the  Act.  that  allow  any 
existing  or  modified  source  that  tests 
rocket  engines  or  motors  to  use 
alternative  or  innovative  means  to  offset 
emissions  increases  from  firing  and 
related  cleaning  if  certain  conditions  are 
met.  or  impose  a  fee  on  such  source. 
New  Jersey's  NSR  nonattainment  rule 
does  not  include  provisions  which 
allow  for  these  alternative  means  of 
meeting  offset  requirements.  While  the 
Act  requires  this  provision,  since  New 
Jersey  has  no  sources  which  fall  into 
this  category,  we  are  not  proposing  to 
disapprove  on  this  basis. 

11.  Provisions,  in  accordance  with 
section  819  of  the  Act.  that  effectively 
exempt  activities  related  to  stripper 
wells  from  the  new  NSR  requirements  of 
new  subparts  2,  3,  and  4  for  PM-10, 
ozone,  or  carbon  monoxide 
nonattainment  areas  classified  as 
serious  or  less,  and  having  a  population 
of  less  than  350,000.  New  Jersey's  NSR 
nonattainment  mle  does  not  include 
provisions  which  allow  for  these 
exemptions.  However,  since  states  are 
allowed  under  the  Act  to  implement 
NSR  provisions  that  are  more  stringent 
than  the  Act  requirements.  New  Jersey's 
approach  is  acceptable. 

12.  Provisions,  in  accordance  with 
section  328  of  the  Act,  to  assure  that 
sources  located  on  the  outer  continental 
shelf  are  subject  to  the  same 
requirements  applicable  if  the  source 
were  located  in  the  corresponding 
onshore  area.  New  Jersey's  NSR 
nonattainment  rule  does  not  include 
provisions  which  address  this 
requirement.  It  is  EPA's  understanding 
that  New  Jersey  has  no  sources  to  which 
this  requirement  would  apply. 

13.  A  definition,  in  accordance  with 
sections  302(z)  and  111(a)(3)  of  the  Act, 
of  "stationary  source"  reflecting 


Congressional  intent  that  certain 
internal  combustion  engines  be  sub}ect 
to  control  under  state  programs,  but 
excluding  the  newly  defined  category  of 
"nonroad  engines."  New  Jersey's  NSR 
nonattainment  rule  does  not  include 
provisions  which  address  this 
requirement.  New  Jersey  must  revise  its 
definition  of  "stationary  source"  to 
exclude  this  category.  EPA.  therefore, 
finds  this  as  a  basis  for  disapprovaL 
EPA  will  be  proposing  a  definition  of 
"nonroad  engines"  in  its  rulemaking 
package  to  implement  provisions  of  part 
D  of  the  Act. 

14.  Exemptions,  in  aocon^nce  with 
section  415(b)(2)  of  the  Act,  bom 
nonattainment  NSR  provisions  for 
installation,  operation,  cessation,  or 
removal  of  a  temporary  clean  coal 
technology  demonstration  project  New 
Jersey's  NSR  nonattainment  mle  does 
not  include  provisions  which  allow  for 
these  exemptions.  However,  since  states 
are  allowed  under  the  Act  to  implement 
NSR  provisions  that  are  more  stringent 
than  the  Act  requirements.  New  Jersey's 
approach  is  acceptable. 

15.  Provisions  in  accordance  with 
section  173(a)(3)  of  the  Act,  that  owners 
or  operators  of  each  proposed  new  or 
modified  major  stationary  source 
demonstrate  the  compliance  of  all  other 
major  stationary  sources  under  the  same 
ownership  in  the  state.  New  Jereey's 
revised  rule  requires  this  demonstration 
from  all  permit  applicants.  This 
provision  is  approvable. 

16.  For  new  major  stationary  sources. 
Lowest  Achievable  Emission  Rate 
(LAER)  is  to  apply  to  each 
nonattainment  pollutant  which  the 
source  has  the  potential-to-emit  in  major 
amounts.  New  Jersey's  definition  of 
LAER  incorporates  all  necessary 
requirements.  New  Jersey's  regulations 
specify  that  LAER  applies  to  sources 
which  have  the  potential  to  emit 
regulated  pollutants  above  threshold 
levels.  Application  of  LAER  to  the 
equipment  constmcted  or  altered  is  a 
requirement  for  permit  issuance.  "Hiese 
provisions  meet  the  federal 
requirements  and  are  approvable. 

NSR  Requirements  for  Ozone 

The  statutory  permit  requirements  for 
ozone  nonattainment  areas  are  generally 
contained  in  sections  172  and  173.  and 
in  suljpart  2  of  part  D  of  the  Act.  For  all 
classifications  of  ozone  nonattainment 
areas  and  for  ozone  transport  regions, 
states  must  adopt  the  appropriate  major 
source  thresholds  and  offset  ratios,  and 
provisions  to  ensure  that  any  new  or 
modified  major  stationary  source  of 
nitro^n  oxides  (NOx)  satisfies  the 
requirements  apphcable  to  any  major 
souroe  of  volatile  organic  compoimds 


(VOC),  unless  a  special  NOx  exempUon 
is  granted  by  the  Administrator  under 
the  provision  of  section  182(f)  of  the 
Act.  For  serious  and  severe  ozone 
nonattainment  areas,  state  plans  must 
implement  the  requirements  of  sections 
182(c)  (6).  (7)  and  (8)  with  regard  to 
modifications. 

Though  New  Jersey  contains 
marginal,  moderate  and  severe  ozone 
nonattainment  areas,  it  has  elected  to 
treat  the  entire  State  as  a  severe 
nonattainment  areas  for  purposes  of 
nonattainment  review.  Consequently,  it 
has  adopted  uniform  major  source 
threshold,  offset  ratio,  and  NOx 
provisions  for  the  entire  State. 

These  are: 


Area 
dassi- 
rication 

Major 

source 

threshold 

Minimum 
Offset 
raiio 

f>»Ox  provi- 
sions 

Severe 

25tof«/ 
year. 

1-3:1.0 

LAER/Emis- 
sion  off- 
sets 
equiva- 
lent to 
VOCre- 
quire- 
merts. 

These  provisions  meet  the 
requirements  for  severe  nonattainment 
areas  at  sections  182(d)  and  (d)(2)  of  the 
Act.  In  addition,  New  Jersey  has 
adopted  offset  ratios  for  all  pollutants, 
except  lead,  which  increase  with 
distance  from  the  source.  Since  this 
approach  is  stricter  than  that  required 
under  the  Act,  these  offset  ratios  are 
approvable. 

New  Jersey's  mle  submittal  does  not 
include  the  additional  modification 
provisions  for  serious  and  severe  areas 
required  by  sections  182(c)  (6).  (7)  and 
(8)  of  the  Act.  First,  the  amended  Act 
establishes  a  de  minimis  emissions 
threshold  of  25  tons  for  both  VOC  and 
(where  applicable)  NOx.  Second,  it 
requires  an  aggregation  of  past  net 
increases  over  a  5-year  period,  even 
when  the  proposed  increase  itself  is 
below  the  de  minimis  level.  The  Act 
establishes  different  requirements  if  the 
modification  occurs  at  sources  emitting 
less  than  100  tons  per  year  (TPY)  of 
VOC  or  emitting  100  TPY  or  more  of 
VOC.  New  Jersey  must  revise  its  mle  to 
conform  to  these  requirements. 
Therefore.  EPA  finds  this  as  a  basis  for 
disapproval. 

NSR  Requirements  for  Carbon 
Monoxide 

The  general  statutory  permit 
requirements  for  carbon  monoxide 
nonattainment  areas  are  contained  in 
revised  section  173,  and  in  subpart  3  of 
part  O  of  the  Act.  States  must  adopt  the 


appropriate  major  source  threshold  and 
offset  ratio. 

New  Jersey  contains  areas  classified 
as  moderate  nonattainment  for  carbon 
monoxide.  New  Jersey  has  established  a 
major  source  threshold  of  100  TPY  and 
an  offset  ratio  that  equals  or  exceeds 
1.0:1.0  for  these  areas.  These  provisitms 
meet  the  federal  requirements  and  are, 
therefore,  approvable. 

NSR  Requirements  for  PM-10 

The  general  statutory  permit 
requirements  for  PM-10  nonattainment 
areas  are  contained  in  section  173  and 
in  subpart  4  of  part  D  of  the  Act.  For 
both  classifications  of  PM-10 
nonattainment  areas,  moderate  and 
severe,  states  must  adopt  the 
appropriate  major  source  threshold, 
offeet  ratio,  significance  level  for 
modifications,  and  provisions  for  PM- 
10  precursors. 

New  Jersey  has  no  areas  classified  as 
PM-10  nonattainment  areas.  New  Jersey 
has  established  a  major  source  threshold 
of  25  TPY,  a  minimum  offset  ratio 
which  equals  or  exceeds  1.0:1.0.  and  a 
modification  significance  le\'el  of  15 
TPY.  These  provisions  exceed  the 
minimum  federal  requirements  and  are. 
therefore,  approvabb.  If  any  area  is 
subsequently  reclassified  as 
nonattainment  for  PM-10,  New  Jersey 
will  be  required  to  amend  its  SIP  and 
include  the  requirements  for  PM-10 
precursors  and  the  applicable  threshold 
offset  and  significance  level 
requirements  for  that  area  classification 

NSR  Requirements  for  Sulfur  Dioxide 

The  general  statutory  permit 
requirements  for  SO2  nonattainment 
areas  are  contained  in  section  173.  and 
in  subpart  5  of  part  D  of  the  Act.  For  SO2 
nonattainment  areas,  states  must  adopt 
the  appropriate  major  source  threshold, 
offset  ratio,  and  significance  level  for 
modifications. 

New  Jersey  has  one  SOj 
nonattainment  area.  New  Jersey  has 
established  a  major  source  threshold  of 
100  TPY  a  minimum  of^  ratio  which 
equals  or  exceeds  1.0:1.0,  and  a 
modification  significance  level  of  40 
TPY.  These  provisions  meet  the  federal 
requirements  and  are.  therefore, 
approvable. 

NSR  Requirements  for  Lead 

The  general  statutory  permit 
requirements  for  lead  nonattainment 
areas  are  generally  contained  in  section 
173.  and  in  subpart  5  of  part  D  of  the 
Act.  For  lead  nonattainment  areas,  states 
must  adopt  the  appropriate  major  source 
threshold,  ofket  ratio,  and  significance 
level  for  modifications. 
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New  Jersey  has  no  lead  nonattaininent 
areas.  New  Jersey  has  established  a 
major  80iut:e  threshold  of  10  TPY,  an 
ofTset  ratio  of  1.0:1.0,  and  a  modification 
significance  level  of  0.6  TPY.  These 
provisions  meet  the  federal 
requirements  for  offiset  ratio  and 
significance  level,  and  exceed  the 
requirements  for  major  threshold  level 
and  are,  therefore,  approvable. 

NSR  Requirements  for  Nitrogen  Dioxide 

The  statutory  permit  requirements  for 
nitrogen  dioxide  nonattainment  areas 
are  contained  in  section  173.  and  in 
subpart  5  of  part  D  of  the  Act.  For 
nitrogen  dioxide  nonattainment  areas, 
states  must  adopt  the  appropriate  major 
source  threshold,  offset  ratio,  and 
significance  level  for  modifications. 
New  Jersey  did  not  address  this 
requirement  since  there  are  no  nitrogen 
dioxide  nonattainment  areas  in  the 
State. 

General  Savings  Clause 

Section  193  of  the  Act  states  that  no 
control  requirement,  in  effect  before 
November  15, 1990,  in  any  area  which 
is  a  nonattainment  area  for  any  air 
pollutant,  may  be  modified  after 
November  15, 1990  unless  the 
modification  ensures  equivalent  or 
greater  emission  reductions  of  that  air 
pollutant.  New  Jersey's  revised  NSR  rule 
contains  three  modifications  to  control 
requirements.  First,  the  revised 
regulations  relax  the  NOx  emissio.. 
offset  ratio  from  2.0:1  0  to  1.3:1.0. 
Second,  the  revised  r6gulations  relax  the 
VOC  offset  ratio  from  2.0:1.0  to  1.3:1.0. 
Third,  the  revised  regulations  relax  the 
carbon  monoxide  applicability 
threshold  from  50  to  100  TPY.  In  all 
three  instances.  New  Jersey  has 
demonstrated  that  the  revised  rule, 
taken  as  a  whole,  provides  equivalent  or 
greater  emission  reductions  than  the. 
current  rule.  It  thus  complies  with 
section  193,  the  General  Savings  Clause. 

EPA  Policy  Issues 

EPA  has  identified  the  following 
provisions  of  New  Jersey's  NSR  rule 
which  do  not  adhere  to  current  EPA 
guidance. 

1.  Net  Air  Quality  Benefit.  Ciurent 
EPA  guidance  (1989  SO3  Guidance 
EPA-450/2-e9-019)  states  that  a  net  air 
quality  benefit  analysis  must  be 
demonstrated  for  sources  that  do  not 
satisfy  the  location  requirements  for 
emission  offsets  as  specified  in  40  CFR 
part  51,  appendix  S.  According  to  that 
guidance,  the  net  air  quality  benefit  is 
made  with  a  modeling  analysis  that 
predicts  that  the  LAER  and  emission 
offsets  proposed  will  result  in  a  net 
^  concentration  change  that  is  less  than 


zero  at  an  agreed  upon  number  of 
receptors  within  the  nonattainment  area 
of  the  emission  increase. 

As  in  the  Act  prior  to  1990.  section 
173(a)  specifies  that  emission  increases 
from  a  proposed  major  source  or  major 
modification  must  achieve  LAER  and 
sufficient  offsetting  emission  reductions 
in  order  to  represent,  when  considered 
together  with  other  provisions  of  the 
SIP,  reasonable  further  progress  towards 
attainment  of  the  NAAQS. 

Section  173(c)(1),  which  was  added  in 
the  1990  amendments,  specifies 
conditions  on  the  location  of  emission 
reductions  that  may  qualify  as  offsets. 
EPA  intends  to  continue  to  require  the 
net  air  quality  benefit  test  consistent 
with  prior  practice,  so  that  it  can  be 
assured  that  the  area  affected  by  the 
source  progresses  toward  attainment  on 
balance.  It  need  not  be  interpreted  as 
requiring  an  air  quality  improvement  at 
every  location  affected  by  the  new 
source  (44  FTl  3279,  (January  16,  1979)). 
but  rather  assuring  progress  toward 
attainment  for  the  area  where  the  new 
source  is  locating.  Also,  as  explained  in 
the  Offset  Rule,  the  reviewing  authority 
should  consider  atmospheric  simulation 
modeling  for  SO2,  particulates,  and 
carbon  monoxide  sources.  Also.  EPA's 
view  in  the  Offset  Rule  continues  to 
apply  that  in  most  cases  the  permitting 
authority  may  assume  that  offsets 
obtained  from  an  existing  source  on  the 
same  premises  or  in  the  immediate 
vicinity  of  the  new  source  and  from  the 
same  effective  stack  height  satisfy  the 
net  air  quality  benefit  test. 

EPA  believes  that  it  is  prudent  for 
states  to  reserve  the  right  in  their 
regulations  to  reject  emission  reductions 
proposed  to  satisfy  offset  requirements 
which  do  not  provide  a  net  air  quality 
benefit  in  the  nonattainment  area  where 
the  proposed  emission  increase  will 
occur.  EPA  does  not  believe  that  a  new 
source  should  be  permitted  which  will 
inhibit  progress  toward  attainment  due 
to  the  fact  that  the  offsets  are  obtained 
from  an  inappropriate  location. 

New  Jersey's  approach  toward  a  net 
air  quality  benefit  analysis  is 
inadequate.  This  is  because  the  Air 
Quality  Impact  Analysis  Section  dpes 
not  specifically  require  a  dispersion 
modeling  analysis  which  demonstrates  a 
net  decrease  in  ambient  impacts  on 
balance  in  the  nonattainment  area 
where  the  net  emission  increase  is 
proposed.  This  test  is  required  for  major 
new  or  modified  sources  whose 
emission  decrease  (offset)  does  not  meet 
the  location  requirements  specified  in 
40  CFR  part  51,  appendix  S.  This  test 
need  not  be  performed  at  every  location 
but  rather  on  balance  in  the 
nonattainment  area  of  the  proposed 


emission  increase  (refer  to  Technical 
Support  Document).  EPA  requires  that 
the  NJDEP  modify  subchapter  18.  7:27- 
18.4  to  18.5  to  include  a  net  air  quality 
benefit  test.  Therefore,  EPA  finds  this  as 
a  basis  for  disapproval. 

2.  Calculation  of  "Net  Emission 
Increase".  EPA  has  identified  a  problem 
with  the  provision  which  requires  the 
calculation  of  "Net  Emission  Increase." 
As  part  of  EPA's  review  of  New  Jersey's 
revised  nonattainment  NSR  rule,  EPA 
evaluated  whether  the  formula  used  to 
determine  whether  a  source  is  subject  to 
this  rule  follows  EPA  guidance  for 
determining applicabiUty.  New  Jersey's 
rule  determines  a  "net  emission 
increase"  by  using  a  modified  "potential 
to  potential"  test.  However,  40  CFR 
51.165  requires  that  an  "actual  to 
potential"  test  be  performed. 
Consequently,  EPA  caimot  approve  this 
methodology  and  New  Jersey  must 
correct  this  deficiency  in  its  rule. 
Therefore,  EPA  finds  this  as  a  basis  for 
disapproval. 

3.  Definition  of  "Contemporaneous". 
New  Jersey  defines  "contemporaneous," 
in  reference  to  the  construction  of  new 
or  altered  equipment  as  "*  *  * 
occurring  within  a  time  period  which 
includes:  1.  The  five  years  prior  to  the 
initiation  of  the  construction;  and  2.  The 
period  between  the  initiation  of 
construction  and  the  initiation  of 
operation  of  that  new  or  altered 
equipment."  However,  New  Jersey  has 
not  specifically  defined  the  terms 
"initiation  of  construction"  and 
"initiation  of  operation."  Consequently, 
EPA  cannot  approve  this  definition  of 
"contemporaneous"  and  New  Jersey 
must  correct  this  deficiency  in  its  rule. 
Therefore,  EPA  finds  this  as  a  basis  for 
disapproval. 

NSR  Conclusion 

The  EPA  is  proposing  to  grant  a 
limited  approval  and  limited 
disapproval  to  New  Jersey's  rule  for 
NSR  in  nonattainment  areas  (NJAC 
7:27-18).  EPA  cannot  grant  hill 
approval  imder  section  110(k)(3)  of  the 
Act  because  the  rule  does  not  fully  meet 
the  requirements  of  part  D  of  the  Act. 

In  addition,  because  the  provisions 
are  not  composed  of  separable  parts, 
EPA  cannot  grant  partial  approval  as 
provided  under  section  110(k)(3). 
However,  the  rule  does  contain  the 
major  new  requirements  under  the  Act 
for  new  offset  requirements,  lower 
emission  thresholds,  and  new 
provisions  for  NOx  in  ozone 
nonattainment  areas.  Consequently,  this 
rule  strengthens  New  Jersey's  SIP.  In 
light  of  EPA's  rulemaking  authority 
under  section  301(a),  EPA  is  granting  a 
limited  approval  of  the  rule  in  order  to 


further  progress  in  air  quality  in  the 
state. 

At  the  same  time,  EPA  is  also 
proposing  a  limited  disapproval  of  New 
Jersey's  nonattainment  NSR  rule 
because  the  rule  lacks  provisions  that 
will: 

1.  RcN-ise  offset  provisions  such  that 
permit  changes  in  existing  permits 
proN-iding  offsets  must  be  in  effect  by 
the  time  of  permit  issuance. 

2.  Supply  information  bam 
nonattainment  NSR  permits  to  EPA's 
control  technology  clearinghouse; 

3.  Revise  the  definition  of  "stationary 
source"  to  exclude  the  new  category 
of  "nonroad  engines;" 

4.  Add  provisions  for  modifications  in 
serious  and  severe  ozone 
nonattainment  areas  required  under 
sections  182(c)(6),  (7)  and  (8); 

5.  Provide  a  net  air  quality  benefit  test; 
£ind 

6.  Provide  a  methodology  for  calculating 
net  emissions  increase  that  adheres  to 
EPA  guidance  and  policy. 

7.  Provide  definitions  for  "initiation  of 
construction"  and  "initiation  of 
operation." 

If  finalized,  this  disapproval  would 
constitute  a  disapproval  under  section 
179(a)(2)  of  the  Act  (see  generally  57  FR 
1356&-13567).  It  should  be  noted  that 
EPA's  limited  disapproval  does  not 
prevent  EPA  and  the  State  of  New  Jersey 
from  enforcing  the  NSR  rule. 

Summary 

EPA  is  proposing  approval  of  New 
Jersey's  vehicle  miles  travelled  forecast, 
emission  inventorj'.  Subchapter  25 — 
oxj'genated  fuels  rule,  and  the  employee 
commute  option  and  transportation 
control  measures  as  contingency 
measures,  and  the  multi-state 
coordination  as  revisions  to  its  carbon 
monoxide  SEP.  EPA  is  also  proposing  a 
limited  approval  and  a  limited 
disapproval  of  New  Jersey's  Subchapter 
18 — new  source  review  regulation.  EPA 
is  proposing  a  disapproval  of  New 
Jersey's  enhanced  inspection  and 
maintenance  program  since  if  has  not 
been  adopted.  In  addition,  since  the 
attainment  demonstration  relies  on  the 
enhanced  inspection  and  maintenance 
program,  the  attainment  demonstration 
is  also  being  proposed  for  disapproval. 

For  those  elements  for  which  EPA  is 
proposing  disapproval,  under  section 
179(a)  of  the  Act,  the  State  of  New 
Jersey  would  have  up  to  18  months  after 
final  disapproval  to  correct  the 
deficiencies  responsible  for  the 
disapproval  before  EPA  would  be 
required  to  impose  sanctions.  Section 
179(b)  describes  the  sanctions  available 
to  the  Administrator.  Any  final 


disapproval  also  would  trigger  the 
section  110{cKl)  Federal 
Implementation  Plan  provision  of  the 
Act.  To  obtain  full  approval  of  this 
carbon  monoxide  SIP.  New  Jersey  must 
correct  the  identified  deficiencies  in  the 
new  source  review  regulation,  and  an 
enhanced  inspection  and  maintenance 
program  must  be  submitted  and 
approved. 

Nothing  in  this  rulemaking  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  fiiture 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  any  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

This  proposed  rule  has  been  classified 
as  a  Table  2  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro. 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  A  fiiture  document  will 
inform  the  general  p(d>lic  of  these 
tables.  On  January  6, 1989,  the  Office  of 
Management  and  Budget  waived  Table 
2  and  3  SIP  revisions  (54  FR  2222)  from 
the  requirements  of  section  3  of 
Executive  Order  12291  for  two  years. 
The  EPA  has  submitted  a  request  for  a 
permanent  waiver  for  Table  2  and  3  SIP 
revisions.  The  Office  of  Management 
and  Budget  has  agreed  to  continue  the 
temporary  wavier  until  such  time  as  it 
rules  on  EPA's  request.  This  request 
continues  in  effect  imder  Executive 
Order  12866  which  superseded 
Executive  Order  12291  on  September 
30. 1993. 

Under  5  U.S.C.  605(b),  the 
Administrator  certifies  that  SIP 
approvals  under  sections  107, 110  and 
172  will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  SIP  approvals  do  not  create  any 
new  requirements  but  simply  approve 
requirements  that  are  already  state  law. 
SIP  approvals,  therefore,  do  not  add  any 
additional  requirements  for  small 
entities.  Moreover,  due  to  the  nature  of 
the  federal-state  relationship  imder  the 
Act,  preparation  of  a  flexibility  analysis 
for  a  SIP  approval  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  the  state  actions.  The 
Act  forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 

List  of  Subjects  in  40  CFR  Part  52 

Air  pollution  control,  Carbon 
monoxide,  Hydrocarbons, 
Intergovernmental  relations,  Nitrogen 
dioxide,  Particulate  matter.  Reporting 


and  recordkeeping  requirements.  Sulfur 
dioxide.  Volatile  organic  compounds. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  October  3, 1994. 
William  J.  Muszynski, 
Deputy  Regional  Administrator. 
[FR  Doc.  94-27876;  Filed  ll-«-94:  8:45  am] 
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40  CFR  Part  180 
[OPP-30036S:  FRL-4917-«1 
RIN  207&-AC18 

FD  &  C  Yenow  No.  6  Ahjtnimim  Lake, 
2-(2'-Hydroxy-5'- 
Methy(phenyl)B6nzotriazole  arxJ 
Octadecyt  3,5-Oi-Tert-Biftyt-4- 
Hydroxyhydrocbmafnate:  Tolerance 
Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACDOM:  Proposed  rule. 

SUMMARY:  This  document  proposes  that 
an  exemption  frt>m  the  requirement  of  a 
tolerance  be  est^lished  for  residues  of 
FD  &  C  Yellow  No,  6  Aluminum  Lake 
(CAS  Reg.  No.  15790-07-5).  2-(2'- 
hydroxy-5'-methyiphenyl)benzotriazole 
(CAS  Reg.  No.  2440-22-4).  and  ocUdecyl 
3,5-di-tert-butyl-4- 

hydroxyhydrocinnamate  (CAS  Reg.  No. 
2082-79-3)  when  used  as  inert 
ingredients  (components  of  ear  tags  and 
similar  slow-release  devices)  in 
pesticide  formulations  apphed  to 
animals.  Y-Tex  Corp.  requested  this 
proposed  regulation. 
DATES:  Comments,  identified  by  the 
document  control  number  (OPP- 
300365).  must  be  received  on  or  before 
December  12,  1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SVV., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  of  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  v\ill  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket  by 
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the  EPA  without  prior  notice.  The 
public  docket  is  available  for  public 
insf)ection  in  Rm.  1132,  at  the  address 
given  above,  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

f  OR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kerry  B.  Leifer.  Registration 
Support  Branch,  Registration  Division 
(7505W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
2800  Crystal  Drive,  Arlington,  VA 
22202,  (7031-308-8323. 
SUPPLEMENTARY  INFORMATION:  Y-Tex 
Corp..  P.O.  Box  1450,  182.')  Big  Horn 
Ave.,  Cody,  WY  82414.  submitted  a 
pesticide  petition  to  EPA  requesting  that 
the  Administrator,  pursuant  to  section 
408(e)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act.  21  U.S.C.  ,346a(e), 
propose  to  amend  40  CFR  180. 1001(e) 
by  establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  acrylonitrile-butadiene  copolymer 
(CAS  Reg.  No.  900318-3).  FD  &  C  Yellow 
No.  6  Aluminum  Lake  (CAS  Reg.  No. 
15790-07-5),  2-(2'-hydroxy-5'- 
methylphenyU-benzotriazole  (CAS  Reg. 
No.  244022-4).  and  octadecyl  3.5-di-tert- 
butyl-4-hydroxyhydrocinnamate  when 
used  as  inert  ingredients  (components  of 
ear  tags  and  similar  slow-release 
devices)  in  pesticide  formulations 
applied  to  animals.  In  the  Federal 
Register  of  February  3, 1989  (54  FR 
5502),  EPA  proposed  such  exemptions. 
One  comment  was  received  in  response 
to  the  proposal.  The  commenter  claimed 
that  among  the  bases  for  approval  of  the 
acrylonitrile-butadiene  copolymer  was 


an  erroneous  interpretation  of  the 
results  of  a  risk  assessment  conducted 
on  acrylonitrile-butadiene  copolymer  by 
the  U.  S.  Food  and  Drug  Administration 
(FDA).  The  Agency  agreed  with  the 
commenter  and,  based  upon  additional 
information,  reproposed  the  exemption 
for  acrylonitrile-butadiene  copolymer  in 
the  Federal  Register  of  )uly  27, 1994  (59 
FR  38151). 

No  comments  were  received  in 
response  to  the  February  3, 1989 
proposal  on  the  tolerance  exemptions 
for  residues  of  the  other  three 
substances,  FD  &  C  Yellow  No.  6 
Aluminum  Lake,  2-(2'-hydroxy-5'- 
methylphenyU-benzotriazole.  and 
ociadecyl  3,5-di-tert-butyI-4- 
hydroxyhydrocinnamate.  However, 
because  of  the  length  of  time  that  has 
elapsed  since  the  original  proposal,  EPA 
is  reproposing  the  exemption  for  FD  & 
C  Yellow  No.  6  Aluminum  Lake,  2-(2'- 
hy  droxy-5 '-methy  1  phen  y  I  )- 
benzotriazole,  and  octadecyl  3,5-di-fert- 
butyl-4-hydroxyhydrocinnamate . 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number,  |OPP-300365|.  All 
written  comments  filed  in  response  to 
this  petition  will  be  available  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  except  legal  holidays. 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  2  of  Executive 
Order  12866. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 


354,  94  Stat.  1164,  5  U.S.C.  601  612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Fan  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Recording  and  recordkeeping 
requirements. 

Dated:  October  26,  1994. 

Stephen  L.  Johnson, 

Dintctor,  Registration  Division,  Officf  o/ 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

Part  180 — [Amencledl 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1001(e)  is  amended  in 
the  table  therein  by  adding  and 
alphabetically  inserting  the  inert 
ingredients,  to  read  as  follows: 

§180.1001     Exemptions  from  the 
requirement  of  a  tolerance. 


(e) 


Inert  ingredients 


Limits 


Uses 


FD  A  C  Yellow  No  6  Aluminum  Lake  (CAS  Reg.  No.  Not  more  ft^an  2%  t)y  weight  ot  Pigment  in  animal  tag  and  similar  slow-release  de- 

15790-07-5).  pesticide  lormulation.  vices. 

•  •••••« 

2-(2'-Hydroxy-5'-mettiylphenyl)-benzotfia2ote        (CAS  Not  more  ttian  0.5%  by  weight  Ultraviolet  light  at}sort>er/stabd2er  m  arwmal  tag  and 

Reg.  No.  2440-22-4).  ot  pesbcide  formulation.  similar  slow-release  devices. 

Octadecyl     3.5-dhleft-butyl-4-hydroxyhydrocinnamate  Not  more  than  0.5%  t)y  weight  Thermal  stabilizer/antioxidant  in  arumal  tag  and  sirm- 

(CAS  Reg.  No  2082-79-3).  of  pesticide  formulation.  lar  slow-release  devices. 


(FR  Doc.  94-27843  Filed  11-9-94;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  94-125,  RM-8534] 

Radio  Broadcasting  Services; 
Fredericksburg  and  Heiotes,  Texas 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  October 
Communications  Group,  Inc.,  seeking 
the  reallotment  of  Channel  266C  from 
Fredericksburg,  Te.xas,  to  Heiotes, 
Texas,  and  the  modification  of  Station 
KONO-FM's  license  to  specify  Heiotes 
as  its  community  of  license.  Channel 
266C,  if  reallotted,  would  provide 
Heiotes  with  its  first  local  aural 
transmission  service.  Channel  266C  can 
be  allotted  to  Heiotes  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at 
Station  KONO-FM's  presently  licensed 
transmitter  site,  at  coordinates  29-50-26 
North  Latitude  and  98-49-32  West 
Longitude,  which  is  32.2  kilometers  (20 
miles)  northwest  of  Heiotes. 
DATES:  Comments  must  be  filed  on  or 
before  December  29, 1994,  and  reply 
comments  on  or  before  January  13, 
1995. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  Joseph  McVeigh,  Esq., 
Multinational  Legal  Services,  F.C.,  11 
Dupont  Circle,  Suite  700,  Washington, 
D.C.  20036  (Counsel  to  petitioner). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
94-125,  adopted  October  26, 1994,  and 
released  November  7. 1994.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  D.C.  The 


complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Services,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  D.C.  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  fi-om  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission 
John  A.  Karousos, 

Acting  Chief,  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 
[FR  Doc.  94-27875  Filed  11-9-94;  8:45  am] 
BILUNG  CODE  6712-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  641 
P.D.  110294q 

Reef  Fish  Fishery  of  the  Gulf  of 
Mexico;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Public  hearings;  request  for 
comments. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  nine 
public  hearings  on  Draft  Amendment  8 
to  the  Fishery  Management  Plan  for  the 
Reef  Fish  Resources  of  the  Gulf  of 
Mexico.  Draft  Amendment  8  contains 
alternatives  for  limited  access  systems 
for  the  Gulf  commercial  red  snapper 
fishery,  including  hcense  limitation  and 
individual  transferable  quota  systems. 
DATES:  Written  comments  on  the 
proposed  amendment  will  be  accepted 


imtil  January  4, 1995.  Public  hearings 
wrill  be  held  in  December.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times  of  the  hearings. 
ADDRESSES:  Comments  should  be 
addressed  to  Wayne  E.  Swingle, 
Executive  Director,  Gulf  of  Mexico 
Fishery  Management  Council,  5401 
West  Keimedy  Boulevard,  Suite  331, 
Tampa,  FL  33609;  fax:  813-225-7015. 
Public  hearings  will  be  held  in  TX,  LA. 
MS,  AL,  and  FL.  See  SUPPLEMENTARY 
INFORMATION  for  locations  of  the 
hearings. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
hearings  are  scheduled  fi-om  7  p.m.  to 
10  p.m.  as  follows: 

1.  December  5, 1994— Port  Isabel 
Community  Center.  Comer  of  Yturia 
and  Maxan,  Port  Isabel,  TX. 

2.  December  6, 1994 — Visitor's  Center 
Auditorium,  University  of  Texas,  750 
Channel  View  Drive.  Port  Aransas,  TX. 

3.  December  7, 1994 — Hofiday  Inn  on 
the  Beach,  Ballroom  South,  5002 
Seawall  Boulevard,  Galveston,  TX. 

4.  December  8, 1994 — Poficy  Jury 
Annex,  Courthouse  Square,  Cameron, 
LA. 

5.  December  12, 1994— Venice  Fire 
House,  Highway  23,  Venice,  LA. 

6.  December  13, 1994 — Larose 
Regional  Park,  Versailles  Room,  2001 
East  5th  Street,  Larose,  LA. 

7.  December  14, 1994 — ^J.L.  Scott 
Marine  Education  Center  and 
Aquarium,  Auditorium,  115  East  Beach 
Boulevard  (U.S.  Highway  90),  Biloxi, 
MI. 

8.  December  15, 1994 — Orange  Beach 
Community  Center,  27301  Canal  Road, 
Orange  Beach,  AL. 

9.  December  16, 1994— NMFS, 
Panama  City  Laboratory,  Conference 
Room,  3500  Delwood  Beach  Road, 
Panama  City,  FL. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Julie  Krebs  (see 
ADDRESSES)  by  November  28, 1994. 

Dated:  November  4, 1994. 
David  S.  Crestin, 
Acting  Director,  Office  of  Fisheries 
Conservation  and  Management,  National 
Marine  Fisheries  Service. 
(FR  Doc.  94-27891  Filed  11-9-94;  8:45  am) 
BILUNG  CODE  3510-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  ctocumenls  other  then  rules  or 
proposed  nAes  ttwt  are  applicable  to  the 
pljblic.  Notices  ol  hea/ings  and  investigations, 
conxnttee  meetings,  agency  decisions  arxj 
rulings,  delegations  ot  authority,  filing  of 
petitions  and  applications  and  agerxry 
statements  of  organization  and  functions  are 
examples  ol  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Wheat  Crop  Insurance 

AGENCY:  Fedtiral  Crop  Insurance 

Corporation,  USDA. 

ACTION:  Notice  of  extension  of  sales 

closing  date  (acceptance  of 

applications). 

SUMMARY:  Effective  for  the  1995  crop 
year  only,  the  Federal  Crop  Insurance 
Corporation  (FCIC)  gives  notice  of  its 
dotormination  to  extend  the  date  for 
acceptance  of  wheat  crop  insurance 
applications  for  those  counties  where 
producers  arc  offered  the  winter 
coverage  endorsement.  The  sales  closing 
dale  of  September  30  previously 
extended  to  October  31  shall  be  furthrr 
extended  to  November  4.  1994. 
EFFECTIVE  DATE:  Octolier  .11,  1W4. 
FOR  FURTHER  INFORMATION  CONTACT: 
loan  Rogers,  Regulatory'  Specialist, 
Federal  Crop  Insurance  Corporation, 
U.S.  Department  of  Agriculture, 
Washington.  DC  20250,  telephone  (202) 
254-8314. 

SUPPLEMENTARY  INFORMATION:  Under  its 
regulations  for  insuring  crops,  FQC 
requires  that  applications  for  crop 
insurance  protection  must  be  nicNl  on  or 
before  the  policy  sales  closing  date.  On 
Tuesday  October  4. 1994.  FQC 
published  in  the  Federal  Register  (59 
FR  50559).  effective  for  the  1«J95  winter 
wheat  crop  year  only,  a  sales  closing 
date  extension  to  October  31.  FCJC  has 
determined  that  an  additional  extension 
of  the  sales  closing  date  may  be  ne<>ded 
for  wheat  counties  in  which  the  winter 
coverage  endorsement  is  available.  By 
extending  the  sales  closing  date,  farmers 
will  have  more  time  to  make  crop 
insurance  decisions  for  the  1995  wheat 
crop  year.  The  Manager  has  determined 
that  extension  of  the  sales  closing  date 
for  the  1995  wheat  crop  year  only  in 
counties  in  which  the  winter  coverage 
endorsemtmt  is  available  will  not 


adversely  affect  the  actuarial  status  of 
the  crop  insurance  program.  Therefore, 
the  Manager  of  FQC  has  determined 
that  the  October  31  sales  closing  date 
shall  be  further  extended  to  November 
14  for  wheat  counties  in  which  the 
winter  coverage  endorsement  is 
available.  No  other  crop  insurance 
program  dates  are  affected  cm'  extended 
at  this  time. 

Under  the  provisions  of  the  General 
Crop  Insurance  Regulations  (§457.8), 
the  sales  closing  date  for  accepting 
applications  may  be  extended  by  notice 
in  the  Federal  Register  upon 
determination  that  no  adverse  effect  will 
result  from  such  extension.  FQC  has 
determined  that  no  adverse  effect  will 
result  from  this  extension. 

FCIC  will  discontinue  the  accep|ance 
of  applications  if  it  determines  that 
adverse  conditions  develop  and  that 
insurance  risk  becomes  excessive. 

Notice 

Accordingly,  pursuant  to  the 
authority  contained  in  the  Federal  Crop 
Insurance  Act,  as  amended  (7  U.S.C 
1 501  et  seq.),  the  Federal  Crop 
Insurance  Corporation  (FCIC)  herewith 
gives  notice  that,  effective  for  the  1995 
crop  year  only,  applications  for  wheat 
crop  insurance  in  counties  in  whicJi  the 
winter  coverage  endorsement  is 
available  with  published  sales  closing 
dates  of  September  30,  1994,  will  be 
accepted  up  to  the  close  of  business  on 
November  4,  1994.  This  sales  closing 
date  may  be  terminated  by  the 
Corporation  prior  to  November  4,  1994, 
if  FCIC  determines  that  adverse 
conditions  develop  and  that  insurance 
risk  becomes  excessive. 

Authority:  7  L'.S.C.  1501.  as  amended. 

Done  in  Washini^ton,  DC  on  November  3, 
1994. 

Kaaoatli  O,  Ackanaan, 

Acting  Deputy  Administzalnr.  Federal  Crop 

Insurance  Corporotion. 

|FR  Doc  94-27777  Filed  11-9-94:  8:45  am) 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Phosphate  Leasing,  Caribou  National 
Forest,  Caribou  County,  ID 

agency:  Forest  Service,  USDA  and 
Bureau  of  Land  Management,  USDI. 

ACTION:  Notice  of  intent  to  prepare 
environmental  impact  statement. 

SUMMARY:  The  Department  of 
Agriculture,  Forest  Service  (FS),  Caribou 
National  Forest,  and  the  Department  of 
the  Interior,  Bureau  of  Land 
Management  (ELM),  Idaho  Falls  District, 
will  jointly  prepare  an  Environmental 
Impact  Statement  (EIS)  for  a  proposal  to 
issue  two  new  phosphate  leases  within 
the  Caribou  National  Forest.  The  Dairy 
Syncline  Tract  lies  about  13  air  miles 
east  of  Soda  Springs,  Idaho,  and  the 
Manning  Creek  Tract  lies  about  14  air 
miles  southwest  of  Afton,  Wyoming.  If 
a  leasc(s)  is  issued  pursuant  to  the 
mineral  leasing  regulations  at  43  CFR 
part  3500.  the  lessee  has  a  right  to 
develop  a  mine  and  necessary  ancillary 
facilities  for  the  purposes  of  mining  the 
phosphate  ore  reserves  within  the  lease 
boundaries.  However,  before  actual 
mining  could  occur,  the  lessee  would  be 
required  to  obtain  an  approved  mining 
and  reclamation  plan,  which  would 
require  a  NEPA  document  addressing 
the  site  specific  proposed  mine 
development. 

SCOPING  PROCEDURE:  The  scoping 
procedure  to  be  used  for  this  EIS  has  or 
will  involve  the  following:  a  wide-scale 
mailing  asking  for  comments,  issues  and 
concerns  to  interested  and  potentially 
affected  individuals,  groups.  Federal, 
State,  and  local  governments;  public 
information  gathering  meetings;  news 
releases;  and  a  scoping  meeting.  The 
scoping  meeting  will  be  held  in 
Chubbuck,  Idaho  on  Monday,  November 
21, 199^.  at  7:00  p.m.  in  the  Aspen- 
Willow  Room,  Days  Lm,  133  West 
Bumside  Avenue.  Public  information 
meetings  were  announced  in  a 
newsletter  by  the  EIS  contractor  and 
held  in  Pocatello  and  Soda  Springs, 
Idaho  and  Afton,  Wyoming  on  October 
18-20. 1994,  respectively. 


DATE:  Written  comments  concerning  the 
scope  of  the  analysis  described  in  this 
Notice  should  be  received  by  December 
12,  1994. 

ADDRESSES:  Send  written  comments  and 
suggestions  to  Steve  Robison,  Caribou 
National  Forest,  250  South  4th  Avenue, 
Pocatello,  Idaho  83201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  concerning  the  proposed 
action  and  EIS  should  be  directed  to 
Steve  Robison,  Geologist,  Caribou 
National  Forest,  250  South  4th  Avenue, 
Pacatello,  Idaho  83201,  phone:  (208) 
236-7573,  or  Dennis  Hoyem, 
Environmental  Coordinator,  Bureau  of 
Land  Management,  940  Lincoln  Rd., 
Idaho  Falls,  Idaho,  phone:  (208)  524- 
7525. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  (ELM)  has 
received  proposals  to  lease  two  parcels 
of  land  for  the  development  and  mining 
of  phosphate  reserves  within  the 
Caribou  National  Forest  (FS).  The  1920 
Leasing  Act,  as  amended,  gives  the 
primary  responsibility  for  leasing  of 
solid  minerals,  like  phosphate,  to  the 
BLM,  even  though  the  surface  of  the 
lands  may  be  adininistered  by  other 
agencies  «uch  as  the  FS.  The  FS 
develops  recommendations  to  the  BLM 
concerning  whether  or  not  leases  should 
be  issued,  and  if  so,  what  stipulations  or 
mitigation  measures  should  be  included 
with  each  lease  to  protect  the  surface 
resources.  Although  the  BLM  decision 
to  be  made  based  on  this  EIS  (the  FS 
only  makes  recommendations)  is 
whether  or  not  to  lease  the  two 
proposed  Tracts,  and  if  so,  under  what 
conditions,  lease  issuance  confers  a 
right  to  mine.  Therefore,  the  anticipated 
impacts  from  mining  and  transportation 
of  the  ore  must  also  be  analyzed  in  this 
EIS. 

These  Tracts  have  only  received 
sufficient  exploration  to  determine  the 
presence  of  mineable  phosphate  ore  and 
rough  estimates  of  ore  reserves.  Because 
of  this  limited  information,  and  because 
there  is  no  lessee  that  has  developed  a 
site-specific  mining  and  reclamation 
plan,  only  conceptual  mine  plans  have 
been  developed  for  analysis  in  this  EIS. 
The  ore  from  both  Tracts  would  be 
removed  by  surface  mining  methods. 

The  proposed  Dairy  Syncline  Tract 
contains  3,380  acres,  with  preliminary 
phosphate  ore  reserves  estimated  at 
about  20  million  tons.  Phosphate  rock 
mined  from  the  Tract  woi^d  probably  be 
transported  to  primary  users  (phosphate 
fertilizer  or  elemental  phosphorus 
plants)  by  one  of  the  following  methods: 
hauling  ore  by  truck  or  conveyor  to 
existing  railroad  loading  facilities 
located  about  4.5  road  miles  from  the 


Tract;  by  building  a  new  railroad  spur 
to  the  Tract  (about  5-7  road  miles 
depending  on  where  loading  facilities 
were  located);  or  by  the  development  of 
a  slurry  pipeline  (it  could  parallel  an 
existing  slurry  pipeline  for  all  but  about 
4  miles  of  its  length).  About  14  miles  of 
existing  road  into  the  area  may  need  to 
be  upgraded  to  accommodate  mine 
related  traffic  (not  ore  hauj),  and  new 
power/phone  lines  to  the  lease  Tract 
area  would  need  to  be  constructed. 
Mine  life  for  this  lease  Tract  is 
estimated  at  10-20  years,  depending  on 
annual  mine  production. 

The  proposed  Manning  Creek  Tract 
covers  2,000  acres,  with  preliminary 
estimated  phosphate  ore  reserves  in  the 
range  of  18-50  million  tons.  Mineable 
reserves  may  be  about  30  million  tons. 
The  lease  Tract  could  be  developed  as 
an  extension  of  an  existing,  operating 
mine,  or  ore  could  be  transported  from 
the  lease  Tract  in  a  slurry  pipeline. 
Based  on  the  phosphate  ore  reserves  in 
the  proposed  leases,  the  following 
options  do  not  appear  to  be 
economically  feasible  at  this  time:  build 
a  phosphate  processing  plant  near  the 
lease  Tract;  build  a  railroad  facility  to 
the  lease  Tract  area;  or  transport  the  ore 
to  existing  railroad  facilities  or 
phosphate  plants  by  means  other  than  a 
slurry  pipeline.  If  this  proposed  lease 
Tract  were  to  be  developed  separate 
from  the  existing  mine,  as  many  as  8 
miles  of  new  pipeline  may  be  necessary 
to  reach  an  existing  slurry  line  corridor, 
about  5  miles  of  new  mine  access  road 
would  be  required,  as  many  as  7  miles 
of  existing  road  upgraded  to 
accommodate  mine  traffic  (not  ore 
haul),  and  new  power/phone  lines  built. 
Mine  life  is  estimated  to  be  10-25  years. 

This  EIS  will  tier  to  the  final  EIS  for 
the  caribou  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan).  The  Caribou  Forest  Plan  provides 
the  overall  guidance  (Goals,  Objectives, 
Standards,  and  Management  Area 
direction)  to  achieve  the  Desired  Future 
Condition  for  the  area  being  analyzed, 
and  contains  specific  management  area 
prescriptions  for  the  entire  Forest. 

Preparation  of  the  EIS  will  include  the 
following  steps: 

1.  Define  the  purpose  of  and  need  for 
action. 

2.  Identify  potential  issues. 

3.  Eliminate  issues  of  minor 
importance  or  those  that  have  been 
covered  by  previous  and  relevant 
environmental  analysis. 

4.  Select  issues  to  be  analyzed  in 
depth. 

5.  Identify  reasonable  alternatives  to 
the  proposed  action. 

6.  Describe  the  affected  environment. 


7.  Identify  the  potential 
environmental  effects  of  the 
alternatives. 

Steps  2,3,  and  4  have  started  and  will 
be  completed  through  the  scoping 
process. 

Step  5  will  consider  a  range  of 
alternatives  developed  from  the  key 
issues.  Four  alternatives  have  been 
drafted  to  date: 

Alternative  1,  no  lease  ofthe  no 
action  alternative. 

Alternative  2,  issue  both  leases  as 
delineated  (proposed  action). 

Alternative  3.  issue  the  Manning 
Creek  lease  only. 

Alternative  4,  issue  the  Dairy 
Syncline  lease  only. 

Other  alternatives  could  be  developed 
based  on  key  issues. 

Step  6  will  describe  the  physical 
attributes  of  the  area  to  be  affected  by 
this  proposal,  with  special  attention  to 
the  environmental  factors  that  could  be 
adversely  affected. 

Step  7  will  analyze  the  environmental 
effects  of  each  alternative.  This  analysis 
will  be  consistent  with  management 
direction  outlined  in  the  Forest  Plan. 
The  direct,  indirect,  and  cumulative 
effects  of  each  alternative  will  be 
analyzed  and  documented.  In  addition, 
the  site  specific  mitigation  measures  for 
each  alternative  will  be  identified  and 
the  effectiveness  of  these  mitigation 
measures  will  be  disclosed. 

The  Forest  Service  and  BLM  are 
seeking  information  and  comments  from 
Federal,  State  and  local  agencies  as  well 
as  individuals  and  organizations  who 
may  be  interested  in,  or  affected  by,  the 
proposed  action  as  part  of  the  scoping 
process.  The  scoping  process  is 
designed  to  guide  project  analysis  and 
documentation  and  obtain  input  to 
identify  significant  issues  and 
alternatives  to  the  proposal.  The  EIS 
will  consider  a  range  of  alternatives 
based  on  the  issues,  concerns  and 
opportunities  identified  for  the  project. 
Comments  should  be  submitted  to  the 
Forest  Service  within  30  days  from  the 
date  of  pubUcation  of  this  Notice  in  the 
Federal  Register. 

The  estimated  date  for  completion  of 
the  draft  EIS  is  June,  1995.  A  pubhc 
meeting(s)  will  be  held  in  conjunction 
with  the  issuance  of  the  draft  EIS.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  and  BLM  believe 
it  is  important  to  give  reviewers  notice 
at  this  early  stage  in  the  process  of  court 
rulings  related  to  public  participation  in 
the  environmental  review  process. 
Reviewers  of  draft  EISs  must  structure 


UMI 


S6032 


Fsdaral  Bagicter  /  VoL  59.  Na  217  /  Thursday,  November  10.  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday,  November  10,  1994  /  Notices  56033 


their  participation  in  the  environmental 
review  of  the  propoaal  to  that  it  ia 
meaningful  and  alerts  the  agnciaa  to 
the  reviewers'  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NHDC.  435  U.S.  519.  553  (1978). 
Environmental  ob^actions  that  could 
have  been  raised  at  the  draft  stage  may 
be  waived  if  not  raised  until  after 
completion  of  the  final  EIS.  City  of 
Angoon  v.  Model.  (9th  Qrcuit.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris.  490 
F.  Supp.  1334. 1338  (E.D.  Wis.  1980). 
We  mention  these  court  cases  to  ensure 
that  substantive  comments  and 
objections  are  made  available  to  the 
BLM  and  FS  at  a  time  when  they  can 
meaningfully  consider  them  and 
ranMod  in  the  Final  EIS. 

To  aasist  the  Forest  Service  and  BLM 
in  identifying  and  considering  issues 
and  concerns  related  to  the  proposed 
action,  comments  for  scoping,  and  later 
for  the  draft  EIS.  should  be  as  specific 
as  possible.  It  would  be  helpful  if 
comments  on  the  draft  EIS  refer  to 
specific  pages  or  chapters  of  the  draft  or 
the  merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 
Reviewers  may  wish  to  refer  to  the 
Council  on  Envirormiental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  PoUcy  Act.  40  CFR 
1503.3,  in  addressing  these  points. 

The  fmal  EIS  is  expected  to  be 
available  in  December.  1995. 

The  BLM  Idaho  State  Director,  who  is 
the  responsible 'official  for  the  EIS,  will 
then  make  a  decision  regarding  this 
proposal,  considering:  FS 
recommendations:  comments; 
responses:  anticipated  environmental 
consequences  discussed  in  the  Final 
EIS,  and  applicable  laws  regulations, 
and  policies.  The  reasons  for  the 
decisiun  will  be  documented  in  the 
Record  of  Decision. 

Dated:  November  3, 1994. 
Harold  W.  KMb. 

Acting  Forest  Supervisor,  Caribou  NationaJ 
Foimt. 

|effS>  Steew. 

Ana  Managm.  Pocatello  Resource  Area 

|FR  Doc.  94-27882  Filed  11-9-94;  8:45  ami 
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Forest  Servico 

Nottco  of  Avaitabtmy  of  ttw  ftecord  of 
Docislon  for  th«  "Exxon  Vaidaz"  Oil 
Spin  Reotorstlon  Plan 

AGENCIES:  Department  of  Agriculture 
and  the  Department  of  the  Interior.  The 


National  Oceanic  and  Atmoapheric 
Administratioo,  Department  of 
Commeroe  is  a  cooperating  agency. 
ACTION:  Notice  of  availability  of  the 
record  of  decision  for  the  Exxon  VaJdez 
restoration  plan. 


On  behalf  of  the  Exxon 
Valdez  Trustee  Council,  the  Department 
of  Agriculture,  Forest  Service  and  the 
Department  of  the  Interior  announce  the 
availabihty  of  the  Record  of  Decision 
(ROD)  for  the  Exxon  Valdez  Oil  Spill 
Restoration  Plan.  The  responsible 
officials  for  the  ROD  are  me  Secretaries 
of  the  Departments  of  Agriciilture  and  of 
the  Interior,  and  the  Administrator  for 
the  National  Oceanic  and  Atmospheric 
Administration.  U.S.  Department  of 
Commeroe.  The  Restoration  Plan  will 
establish  management  direction  and 
guide  all  natural  resource  restoration 
activities  covered  by  the  civil  settlement 
following  the  Exxon  Valdez  oil  spill. 
DATE:  The  decision  was  made  on  the 
Restoration  Program  by  the  responsible 
ofHcials  on  October  31, 1994. 
AOOAESSES:  Copies  of  the  ROD  are 
available  on  request  from  the  Oil  Spill 
Public  Information  OHice,  645  G.  Street, 
Anchorage.  Alaska  99501.  Phone 
number  (907)  278-8008  or  %vithin 
Alaska  (800)  478-7745.  outside  Alaska 
(800)  283-7745.  Copies  also  will  be  sent 
to  public  Ubraries  in  Anchorage,  Juneau, 
Fairbanks.  Valdez.  Cordova.  Kodiak, 
Homer,  and  Seward,  Alaska. 

SUPPLEMENTARY  INFOfONATION: 

A.  Introduction 

On  October  8. 1991 .  a  federal  court 
approved  settlement  between  the  State 
and  Federal  governments  and  Exxon 
under  which  Exxon  will  pay  $1  billion 
in  criminal  restitution  and  civil 
damages  to  the  govenunents.  The  State 
and  Federal  Trustees  will  receive  $900 
million  in  civil  damages  from  Exxon 
over  the  10  years.  The  funds  are  to  be 
used  to  restore  the  natural  resources  and 
the  services  they  provide,  injured  by  the 
Exxon  Valdez  oil  spill.  This  includes 
the  restoration  of  any  natural  resources 
injured,  lost  or  destroyed  and  the 
services  provided  by  that  resource  or 
which  replaces  or  substitutes  for  the 
injured,  lost  or  destroyed  resource  and 
affected  services.  Restoration  includes 
all  phases  of  injury  assessment, 
restoration,  replacement,  and 
enhancement  of  natural  resources,  and 
acquisition  of  equivalent  resources  and 
services. 

Under  the  appUcable  court  decrees, 
all  decisions  about  restoration  and  use 
of  the  civil  settlement  funds  are  made 
by  six  natural  resources  Trustees,  three 
Federal  and  three  State.  The  three 


Federal  Trustees  are:  The  Administrator 
for  the  National  Oceanic  and 
Atmospheric  Administration.  U.S. 
Department  of  Commerce,  and  the 
Secretaries  of  the  Departments  of 
Agriculture  and  of  the  Interior.  The 
thiree  State  Trustees  are:  The 
Commissioners  of  Fish  and  Came,  and 
Environmental  Conservation,  and  the 
Alaska  Attorney  General.  A  Trustee 
Couiunl,  located  in  Alaska,  composed  of 
the  three  State  Trustees  and  designees  of 
the  three  Federal  Trustees,  has  been 
assigned  responsibiUty  for  decisions 
relating  to  the  assessment  of  injuries. 
use  of  the  civil  settlement  funds,  and  all 
restoration  activities  including  the 
preparation  of  a  Restoration  Plan. 

On  April  10, 1992  (57  FR  12473- 
12475)  on  behalf  of  the  Exxon  Valdez 
Oil  Spill  Trustee  Council,  the  Forest 
Service  published  a  Notice  of  Intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  on  the  Restoration  Plan. 
This  was  later  revised  on  January  14, 
1994  (59  FR  2352-2353). 

The  Trustee  Council  released  a  Draft 
Restoration  Plan  in  November  1993, 
which  was  the  projjosed  action  for  the 
analysis  conducted  in  the  EIS.  The  Draft 
EIS  was  released  for  public  comment  on 
June  17, 1994  (59  FR  31191)  followed  by 
a  45-day  comment  period  ending  on 
August  1, 1994.  This  was  followed  by 
the  release  of  the  Final  EIS  on 
September  30.  1994  (59  FR  49925). 

B.  The  DecisioH 

The  proposed  action  (Draft 
Restoration  Plan)  consisted  of  policy 
statements,  a  discussion  of  categories  of 
restoration  actions  and  broad  objectives 
for  injiued  resources  and  services.  The 
poUcies  for  identifying  and  conducting 
restoration  actions  have  been  revised 
and  reorganized  into  policy  groups  in 
response  to  public  comments  received 
on  the  Draft  EIS.  People  commented  that 
some  of  the  policies  needed 
clarification.  This  was  done  in  the  Final 
EIS. 

Based  on  the  analysis  contained  in  the 
EIS  and  the  recommendation  of  the 
Trustee  Council,  it  is  the  decision  of  the 
Federal  Trustees  to  adopt  Alternative  5 
and  its  policies  as  identified  in  the  Final 
EIS.  This  includes  the  establishment  of 
a  restoration  reserve. 

Copies  of  the  ROD  may  be  requested 
from  the  Oil  Spill  Public  Information  ^ 
Office,  645  G.  Street,  Anchorage.  Alaska 
99501.  Phone  number  907  278-8008  or 
within  Alaska  800  478-7745,  outside 
Alaska  800  283-7745. 


Dated:  November  3, 1994. 
Deborah  L.  Wiiliams, 

Special  Assistant  to  the  Secretary  for  Alaska. 

Department  of  the  Interior. 

Philjanik, 

Regional  Forester,  Alaska  Region.  Forest 

Service,  Department  of  Agriculture. 

(FR  Doc.  94-27904  Filed  11-9-94;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Agency  Forms  Under  Review  by  the 
Office  of  Management  and  Budget 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  for  clearance 
the  following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  International  Trade 
Administration. 

Title:  Mission/Exhibition  Evaluation.  ' 

Agency  Form  Number:  ITA-4075P. 

OMB  Approval  Number:  0625-0034. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  167  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  Information  is 
collected  on  the  results  of  a  firm's 
participation  in  an  overseas  trade  event 
managed  and  funded  from  participant 
contributions.  The  information  is  used 
to  evaluate  the  efficiency,  impact  and 
effectiveness  of  an  event  from  the 
participant's  perspective. 

Affected  Public:  Businesses  or  other 
for-profit  institutions,  small  businesses 
or  organizations. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Vohxaiaiy. 

OMB  Desk  Officer:  Don  Aibuckle, 
(202) 395-7340. 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Ocean  Thermal  Energy 
Conversion  Licensing  Regulations. 

Agency  Form  Number:  None  but 
requirements  are  found  at  15  C.F.R, 
Chapter  IX,  Part  981. 

OMB  Approval  Number:  0648-0144. 

Burden:  1  hour  assigned  f<»-  purposes 
of  OMB  approval. 

Number  of  Respondents:  None 
anticipated  at  this  time. 
Avg  Hours  Per  Response:  N/A. 
Needs  and  Uses:  In  order  to  own, 
construct  and  operate  an  Ocean  Thermal 
Energy  Conversion  facility  or  plantship, 
a  U.S.  citizen  requires  a  license  issued 
by  NOAA.  The  application  to  NOAA  is, 
by  statute,  also  an  application  for  all 
other  Federal  licenses,  permits  and 
authorizations  required.  The  regulations 
specify  what  information  must  be 


submitted  for  these  purposes.  No 
applications  are  expected  to  be 
submitted  imtil  there  is  a  sufBcient 
profit  incentive  to  do  so. 

Affected  Public:  State  or  local 
govenunents,  businesses  or  other  for- 
profit  institutions,  federal  agencies. 

Frequency:  On  occasion,  annually, 
recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  Don  Arbuckle. 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposals  can  be  obtained  by 
calling  or  writing  Gerald  Tache,  DOC 
Forms  Clearance  Officer,  (202)  482- 
3271,  Department  of  Commerce,  Room 
5327, 141h  and  Constitution  Avenue, 
N.W.,  Washington,  D.C.  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collections  should  be  sent 
to  Don  Arbuckle,  OMB  Desk  Officer, 
Room  10202,  New  Executive  Office 
Building,  Washington,  D.C.  20503. 

Dated:  November  4. 1994 
Gerald  Tache, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  94-27915  Filed  11-9-94:  8:45  amj 
BILLING  CODE  SSIO-CW-f 


Bureau  of  Export  Administration 
(Docket  No.  01 08-01] 

Action  Affecting  Export  Priviieges 
Order 

IWiereas,  on  March  6, 1991,  then- 
Under  Secretarj'  for  Export 
Administration  Dennis  E.  Kloske 
entered  an  Order '  denying  Franciscus 
B.  Govaerts,  individually  and  doing 
business  as  Printlas  Europe  (hereinafter 
collectively  referred  to  as  Govaerts),  all 
U.S.  export  privileges  for  a  period  of  10 
years,  five  of  which  were  suspended 
during  a  five-year  probationary  period, 
based  on  a  finding  that  Govaerts  had 
violated  the  Export  Administration  Act 
of  1979,  as  amended  (currently  codified 
at  50  U.S.C.A.  app.  §§  2401-2420  (1991, 
Supp.  1993,  and  Pub.  L.  No.  103-227, 
July  5, 1994))  (the  Act),^  and  the  Export 
Administration  Regulations  (currently 
codified  at  15  C.F.R.  Parts  768-799 
(1994))  (the  Regulations); 

Whereas,  the  March  6, 1991  Order 
entered  against  Govaerts  identified  his 
address  and  that  of  his  business  as 


>  56  FR  10S32,  March  13. 1991. 

*The  Act  expired  on  August  20, 1994.  Executive 
Order  12924  (59  FR  43437.  August  23,  1994) 
continued  the  Regulations  in  effiect  under  the 
International  Emergency  Economic  Power*  Act  (50 
U.S.CA.  §§  1701-1706  (laoiu. 


"Torenakker  8-5731  CC,  Mierlo. 
Netherlands": 

Whereas,  the  Office  of  Export 
Enforcement,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce  (Department),  has  confirmed 
that  Govaerts  has  ceased  doing  business 
at  Torenakker  8-5731  CC,  Mierlo, 
Netherlands,  and  is  presently  operating 
his  business  at  Van  Lokvenstraat  117, 
5731  Mierlo,  Netherlands;  and 

IVhereas,  as  a  result  of  the 
information  the  Department  obtained 
regarding  a  new  address  for  Govaerts, 
the  Department  has  requested  that  an 
order  be  issued  amending  the  March  6. 
1 991  Order  to  reflect  that  new  address 
for  Govaerts; 

Accordingly,  it  is  hereby  ordered  that 
the  March  6. 1991  Order  denying  all 
U.S.  export  priviieges  to  Franciscus  B. 
Govaerts,  individually  and  doing 
business  as  Printlas  Europa.  is  amended 
by  changing  his  address  and  that  of  his 
business  to  "Van  Lokvenstraat  117,5731 
Mierlo,  Netherlands." 

This  Order,  which  is  effective 
immediately,  shall  be  published  in  the 
Federal  Register. 

Entered  this  2d  day  of  November  1994. 
William  A.  Reinsch, 

Under  Secretanfor  Export  Administration. 
(FR  Doc.  94-27790  Filed  11-9-94;  8:45  am] 
BILUNG  CODE  3S1ft-DT-M 


Foreign-Trade  Zones  Board 
[Docket  33-04] 

Foreign-Trade  Zone  78 — Nashville,  TN; 
Application  for  Subzone  Status; 
Columbia  Specialties,  Inc.,  Plant 
(Room  Air  Conditioners^Dehumidifiers) 
Columbia,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Metropolitan  Nashville 
Port  Authority,  grantee  of  FTZ  78, 
requesting  special-purpose  subzone 
status  for  the  room  air  conditioner  and 
dehumidifier  manufacturing  plant  of 
Columbia  Specialties,  Inc.,  (CSI) 
(subsidiary  of  Fedders  North  America, 
Inc.),  located  in  Columbia,  Tennessee. 
The  application  was  submitted  pursuant 
to  the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  October  28, 1994. 

The  CSI  plant  (62  acres/200,000  sq. 
ft.)  is  located  at  1027  Industrial  Park 
Road,  Columbia  (Maury  Coimty), 
Texmessee,  some  30  miles  south  of 
Nashville.  The  facility  (375  employees) 
is  used  to  produce  room  air  conditioners 
and  dehumidifiers  (duty  rate — 2.2%). 
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Materials  and  components  purchased 
from  abroad  (some  15%  of  total  value) 
include  polymers  of  styrene.  articles  of 
plastic  and  rubber,  fasteners,  articles  of 
copper  (bars,  rods,  profiles,  tubes,  pipes, 
fittings),  aluminum  foil.  taps,  cocks, 
valves,  electric  motors  and  switches, 
electric  heating  apparatus,  rotary  and 
other  compressors  and  parts,  capacitors, 
optical  fiber  cables,  and  automatic 
regulating  and  controlling  apparatus 
(duty  rate  range:  free — 14%,  $0.9/ 
kg-f  9.2%).  Some  5  percent  of  the 
finished  units  is  exported. 

Zone  procedures  would  exempt  CSI 
from  Customs  duty  payments  on  the 
foreign  components  used  in  export 
production.  On  its  domestic  sales.  CSI 
would  be  able  to  choose  the  duty  rate 
that  applies  to  finished  room  air 
conditioners  and  dehumidifiers  (2.2%) 
for  the  foreign  components  noted  above. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Sta^ 
has  been  appointed  examiner  to 
investigate  the  appUcation  and  report  to 
the  Board. 

Public  comment  on  the  appUcation  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
raoeipt  is  January  9.  1995.  Rebuttal 
ocunments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  January  24, 1995). 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce  District 
Office.  Parkway  Towers.  Suite  114. 
404  lames  Robertson  Parkway, 
Nashville,  TN  37219 

Office  of  the  Executive  Secretary. 
Foreign-Trade  Zxtnes  Board.  U.S. 
Department  of  Commerce,  Room 
3716, 14th  Street  ft  Constitution 
Avenue,  NW.,  Washington,  DC  20230 

Dated:  October  28. 1994. 
|oha  |.  Da  Ponte,  |r.. 

Executive  Secretary. 

|FR  Doc.  94-27786  Filed  11-9-94:  8:45  am) 
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[DoctotSO-03] 

Foraign-Trada  Zona  21 — Dorchester 
County,  South  Carolina;  Application 
for  Ex|)anaion;  Amendment  of 
Application 

The  pending  application  of  the  South 
Carolina  State  Ports  Authority  (SCSPA), 
grantee  of  FTZ  21,  requesting  authority 
to  expand  its  zone  (Docket  50-93,  filed 
9/14/93.  58  FR  50330.  9/27/93, 
amended  8/9/94,  59  FR  40519).  has  been 
further  amended  to  request  an 
additional  site. 

The  appUcation  as  previously 
amended  requested  authority  to  expand 
the  zone's  two  existing  sites  and  to 
include  within  the  zone  project 
SCSPA 's  terminal  complex  at  the  Port  of 
Charleston  (8  parcels — 2.040  acres)  and 
two  new  industrial  park  sites. 

The  further  amendment  requests 
inclusion  of  an  additional  site  (19  acres) 
located  at  4  Meadow  Street,  Loris.  Horry 
County.  South  Carolina,  some  55  miles 
from  the  Georgetown,  South  Carolina 
Customs  Port  of  Entry.  The  new  site, 
owned  and  operated  by  Southern 
Ammunition  Company,  Inc.  (SACI), 
would  be  used  for  general-purpose  zone 
warehousing  activity.  The  application 
indicates  that  several  firms  are 
interested  in  using  this  site  for  storage 
activity.  SAQ  plans  to  use  zone 
procedures  in  conjunction  with  its 
warehousing  of  small  arms  parts, 
accessories  and  ammunition. 

The  comment  period  is  reopened 
until  [45  days  from  date  of  publication). 

The  application  and  amendment 
materials  are  available  for  public 
inspection  at  the  following  locations: 
U.S.  Department  of  Commerce,  District 

Office.  Room  128  C  Long  Building,  9 

Liberty  Street,  Charleston,  South 

Carolina  29424 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  14th  and 

Pennsylvania  Avenue  NW.,  Room 

3716,  Washington,  DC.  20230. 

Dated:  November  2, 1994. 
(ohn  J.  Da  Ponte,  |r.. 
Executive  Secretary. 

|FR  Doc.  94-27916  Filed  1 1-9-94;  8:45  am] 
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Intenutional  Trada  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administratlva  Review 

agency:  Import  Administration, 
International  Trade  Adqiinistration. 
Department  of  Commerce. 


ACTION:  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  353.22  or 
355.22  of  the  Department  of  Commerce 
(the  Department)  Regulations  (19  CFR 
353.22/355.22  (1993)),  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  November  30, 1994, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
November  for  the  following  periods: 


Antidumping  duty  pro- 
ceedings 


Argentina:  Bart)ed  Wire 
and  Bart}less  Fencing 
Wire  (A-357-405)  

Argentina:  Cartxm  Steel 
Wire  Rods  (A-357- 
007)  

Brazil:  Circular  Welded 
Non-Alloy  Steel  Pipe 
(A-351-809)  

Germany:  Drycleaning 
Machinery  (A-428- 
037)  

Japan:  Bicyde  Speed- 
ometers (A-588-038) 

Japan:  Light  Scattering 
Instruments  (A-588- 
813)  

Japan:  Titanium  Sponge 
(A-588-020)  

Korea:  Circular  Welded 
NorvAlloy  Steel  Pipe 
(A-5a0-«09)  

Mexico:  Circular  Welded 
^4orvAlloy  Steel  Pipe 
(A-201-805)  

Singapore:  Rectangular 
Pipes  &  Tubes  (A- 
559-502)  

Taiwan:  Circular  Weld- 
ed NorvAlloy  Steel 
Pipe  (A-583-814)  


11/1/93-10/31/94 

11/1/93-10/31/94 

11/1/93-10/31/94 

11/1/93-10/31/94 
11/1/93-10/31/94 

11/1/93-10/31/94 
11/1/93-10/31/94 

11/1/9^-10/31/94 

11/1/93-10/31/94 

11/1/93-10/31/94 

11/1,93-10/31/94 


Antxlumptng  di4y  pro- 
ceedings 

Period 

The  People's  ReputJiic 

of  China:  Tungsten 

Ore  CoTKentrales  (A- 

570-909)  

•11/1/93-10/31/94 

Venezuela:  Circular 

Welded  Non-Alloy 

Steel  Pipe  (A-307- 

805)  

11/1/93-10/31/94 

Suspension  agreements 

Period 

Japan:  Certain  SmaH 
Motors  (A-588-090)  . 

11/1/93-10/31/94 

CountervaOng  duty  pro- 
ceedings 

Period 

Argentina:  Ol  Country 
Tutxjiar  Goods  (C- 
367^J03)  

Peru:  Deformed  Steel 
Concrete  f^einkMcing 
Bar  (C-333-602) 

1/1/93-12A31/93 
1/1/93-12/31/93 

In  accordance  with  sections  353.22(a) 
and  355.22(a)  of  the  regulations,  an 
interested  party  as  defined  by  353.2(k) 
may  request  in  writing  that  the 
Secretary  conduct  an  administrative 
review.  For  antidumping  re\iews,  the 
interested  party  must  specify  for  which 
individual  producers  or  resellers 
covered  by  an  antidumping  finding  or 
order  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  resellers.  If  the 
interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  a  reseller  (or  a  producer  if  that     ■ 
producer  also  resells  merchandise  from 
other  suppUers)  which  were  produced 
in  more  than  one  country  of  origin,  and 
each  country  of  origin  is  subject  to  a 
separate  onfer.  then  the  interested  party 
must  state  specifically  which  reseller(s) 
and  which  countries  of  origin  for  each 
reseller  the  request  is  intended  to  cover. 

Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration,  room  B-099,  U.S. 
Department  of  Commerce,  Washington, 
ex:  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping 
Compliance,  Attention:  John  Kugelman, 
in  room  3065  of  the  main  Commerce 
Building.  Furthw,  in  accordance  with 
section  353.31(g)  cm-  355.31(g)  of  the 
regulations,  a  copy  of  each  request  must 
be  served  on  every  party  on  the 
Department's  sovice  Ust. 

The  Department  wiU  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Antidumping  (Countervailing)  Duty 
Administrative  Review."  for  requests 


received  by  November  30,  1994.  If  the 
Department  does  not  receive,  by 
November  30, 1994,  a  request  for  review 
of  entries  covered  by  an  order  or  finding 
Usted  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

.  This  notice  is  not  required  by  statute, 
but  is  published  as  a  service  to  the  • 
international  trading  community. 

E)ated:  November  1, 1994. 
Joseph  A.  Spetrini, 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-27791  Filed  11-9-94;  8:45  am] 
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[A-S88-054] 

Tapered  Roller  Bearings,  Four  Inches 
or  Less  in  Diameler,  and  Components 
Thereof,  From  Japan 

agency:  International  Trade 
Administration/Import  Administration, 
Department  of  Comm»ce. 
ACTION:  Notice  of  Final  Results  and 
Partial  Termination  of  Antidumping 
Duty  Administrative  Reviews. 

SUMMARY:  On  December  30. 1993,  the 
Department  of  Commerce  pubUshed  in 
the  Federal  Register  the  preUminary 
results  of  administrative  reviews  of  the 
antidumping  finding  on  tapered  roller 
bearings,  four  inches  or  less  in  outside 
diameter,  and  components  thereof,  irom 
Japan.  The  reviews  cover  14 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States 
generally  during  the  periods  April  1. 

1979  through  July  31. 1980;  August  1, 

1980  through  July  31, 1981;  August  1. 

1981  through  July  31, 1982;  August  1, 
1982,  through  July  31, 1983;  August  1. 

1983  through  July  31, 1984;  August  1, 

1984  through  July  31. 1985;  and  August 
1, 1985  through  July  31, 1986.  Based  on 
our  analysis  of  comments  received,  the 
dumping  margins  for  some  companies 
have  changed  from  the  margins 
contained  in  the  preliminary  results. 
EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  McPhilUps  (Koyo),  Chip  Hayes 
(NSK),  Valerie  Turoscy  (Toyota),  Lisa 
Raisner  (Yamaha,  Nissan,  Mazda,  MC 
International,  Nachi-Fujikoshi,  Niigata 
Converter.  Toyosha,  Suzuki,  Maekawa, 
SumitcHno  Yale,  Sumitomo  Corp., 


Mitsubishi).  Chip  Hayes.  Charles 
Vannatta,  or  John  Kugelman,  Office  of 
Antidumping  CompUance,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  Washington.  D.C.  20230. 
telephone:  (202)  482-5253. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30, 1993,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  (58  FR  69336)  the  preliminary- 
results  of  administrative  reviews  of  the 
antidumping  finding  on  tapered  roller 
bearings  (TRBs),  four  inches  or  less  in 
outside  diameter,  and  components 
thereof,  from  Japan  (41  FR  34374. 
August  18. 1976).  We  have  now 
completed  these  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930,  as  amended  (the  Tariff  Act). 

Scope  of  the  Reviews 

Imports  covered  by  these  reviews  are 
TRBs,  four  inches  or  less  in  outside 
diameter  when  assembled,  including 
inner  race  or  cone  assemblies  and  outer 
races  or  cups,  sold  either  as  a  unit  or 
separately.  During  the  review  p>eriods 
such  merchandise  was  classifiable 
under  item  numbers  680.3932. 
680.3934.  and  680.3938  of  the  Tariff 
Schedules  of  the  United  States 
/Annotated  (TSUSA).  This  merchandise 
is  currently  classified  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  8708.70.6060.  8708.99,  and 
8482.99.4510.  These  TSUSA  and  HTS 
item  numbers  are  provided  for 
convenience  and  Customs  purposes 
only.  The  written  description  remains 
dispositive. 

These  re\iews  cover  TRB  sales  by 
Koyo  Seiko  Company.  Ltd.  (Koyo).  for 
the  periods  1979  through  1986,  NSK 
Ltd.  (formerly  Nippon  Seiko.  K.K.) 
(NSK),  for  the  periods  1980  through 
1986,  Mitsubishi  Corp.  (Mitsubishi),  for 
the  periods  1980  through  1985, 
Sumitomo  Yale  Co.,  Ltd.  (Sumitomo 
Yale),  for  the  periods  1980  through 
1985,  and  Sumitomo  Corporation 
(Sumitomo  Corp.),  Nachi-Fujikoshi. 
Niigata  Converter,  Toyosha.  Toyota. 
Yamaha,  Suzuki,  and  Maekawa  Bearing 
Manufacturer  (Maekawa),  for  the 
periods  1985  through  1986.  Nachi- 
Fujikoshi  and  Niigata  Converter  claimed 
no  shipments  during  the  1985-86 
period  of  review  (POR)  Consequently, 
for  both  firms  we  have  used  each  firm's 
rate  from  the  last  prior  period  in  which 
they  had  shipments.  Finally,  as  stated  in 
the  preliminary  results,  for  these  final 
results  we  are  terminating  the  reviews  of 
Nissan,  Mazda  (formerly  Toyo  Kogyo 
Co.  Ltd.),  and  MC  International. 
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Analysis  of  ComnMnts  Keceived 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  written 
comments  from  petitioner,  the  Timken 
Company  (Timken),  and  respondents 
NSK,  Koyo,  Mazda,  and  Sumitomo 
Corp.  Rebuttal  briefs  were  submitted  by 
Timken,  NSK,  and  Koyo.  At  the  request 
of  Timken,  NSK,  Koyo,  and  Mazda,  we 
held  a  hearing  on  February  18,  1994. 

Comments  are  addressed  in  the 
following  order: 

1.  General  Issues 

2.  Terminations 

3.  Annual  Average  Foreign  Market 
Value  (FMV),  Model  Match,  and  Cost 
Test  Methodology 

4.  Calculation  of  FMV 

5.  Calculation  of  U.S.  Price  (USP) 

6.  Cost  of  Production  (COP)  and 
Constructed  Value  (CV) 

7.  Use  of  Best  Information  Available 
(BIA) 

8.  Clerical  Errors 

Comments  Regarding  General  Issues 

Comment  1 :  Timken  proposes  that 
assessment  of  duties  should  be  based  on 
the  actual  value  of  the  entries 
suspended  by  the  U.S.  Customs  Service, 
as  Timken  states  was  done  in 
Antifriction  Bearings  from  France,  et  aJ., 
58  FR  39729  (July  26,  1993)  {AFBs  III). 
and  was  upheld  for  the  first  antifriction 
bearing  (AFB)  administrative  review  by 
the  Court  of  International  Trade  (CIT)  in 
Koyo  Seiko  Co..  Ltd.  v.  United  States. 
796  F.  Supp.  1526,  1529.  modified.  806 
F.Supp.  1008  (1992)  [Koyo  Seiko). 
Timken  acknowledges  that,  although  the 
Department's  approach  in  the  AFB  cases 
was  necessary  due  to  the  Department's 
sampling  methodology,  compelling 
reasons  exist  in  these  reviews  to  adopt 
the  same  approach. 

Further.  Timken  cites  Timken 
Company  V.  United  States,  Slip  Op.  94- 
1  at  11-12  (January  3.  1994)  [Timken 
///),  wherein  the  CIT  did  not  order  a 
remand  for  further  investigation,  but 
required  the  Department  to  order 
liquidation  of  the  merchandise  in 
accordance  with  the  AFBs  HI 
methodology  [i.e..  collect  the  full 
amount  of  antidumping  duties 
calculated  to  be  due  in  this  case  by 
assessing  these  duties  over  all 
suspended  entries  of  the  merchandise). 
Timken  submits  that  this  is  the  only 
reasonable  method  of  assessing 
antidumping  duties  in  this  long-delayed 
proceeding. 

Timken  argues  that  assessing 
antidumping  duties  in  these  reviews 
may  be  problematic  because  "it  is 
likely"  that  entries  subject  to  the 
dumping  hnding  have  been  incorrectly 


liquidated.  Similarly.  Timken  notes  that 
the  administrative  record  contains 
evidence  that  an  importer  incorrectly 
entered  certain  merchandise  as  outside 
the  scope  of  the  antidumping  orders  on 
TRBs.  referring  to  U.S.  Customs  Service. 
HQ  222367  (December  28, 1990) 
(Customs  HQ),  originally  submitted  as 
Exhibit  B  of  Koyos October  30,  1991 
submission. 

Timken  acknowledges  that 
identification  of  the  merchandise  is 
complicated  by  the  fact  that  the  subject 
merchandise  was  often  entered  as  part 
of  a  multi-product  shipment  and  points 
out  that,  unless  the  Department  adopts 
an  alternative  assessment  methodology, 
the  correct  amount  of  duty  may  not  be 
assessed  at  liquidation.  Timken  suggests 
that  before  the  DefMUtment  issues  final 
assessment  instructions,  it  should 
require  Customs  to  report  the  value  of 
suspended  entries  during  the  review 
periods  for  each  manufacturer  subject  to 
review.  With  this  information,  Timken 
argues,  the  Department  could  then 
formulate  assessment  instructions  that 
would  ensure  collection  of  the  actual 
amount  of  duty  determined  to  be 
payable  by  each  company. 

Koyo  believes  the  Department  should 
reject  Timken's  claim  for  the  following 
reasons: 

•  Timken  has  provided  no  evidence 
to  support  its  claim  that  entries  subject 
to  the  dumping  finding  have  been 
liquidated  in  error. 

•  Timken's  dte  to  the  CIT  decision  in 
Koyo  Seiko  as  support  for  assessment  on 
the  basis  of  entered  value  is  misleading 
because  the  use  of  sampling  rendered 
assessment  on  entered  value  necessary 
in  the  AFB  cases. 

•  Section  751(a)(2)  of  the  Tariff  Act 
requires  that  the  excess  of  FMV  over 
USP  "shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  the  merchandise  included 
within  the  determination  and  for 
deposits  of  estimated  duties." 

•  Timken's  cite  to  Timken  III  is  not 
valid  because  in  that  case  Timken 
challenged  the  Department °s  failure  to 
address  adequately  Timken's  arguments 
regarding  discrepancies  between  the 
value  of  U.S.  sales  reported  by 
respondents  and  the  value  of  suspended 
entries  reported  by  the  Customs  Service. 
The  CIT  concluded  that  the  Department 
had  fuiniled  its  statutory  obligation  and 
that  Timken  should  have  brought  an 
action  in  mandamus  to  compel  Customs 
to  perform  its  duty.  Moreover,  Koyo 
argues  that  the  CiT's  reference  to 
assessment  based  on  entered  value  was 
obiter  dicta,  as  the  Department  had  not 
instructed  the  Customs  Service  to  assess 
antidumping  duties  based  on  entered 


value  in  the  review  at  issue  in  that 
appeal. 

•  Furthermore,  Koyo  states  that  the 
Department  cannot  legally  order  the 
assessment  of  duties  on  entries  which 
have  already  been  liquidated.  Koyo 
states  that  liquidation  of  entries  is  final 
unless  the  liquidation  is  properly 
protested  in  a  timely  manner,  citing  19 
U.S.C.  §  1514(a)  and  United  States  v. 
Utex  Intern.  Inc..  857  F.2d  1408, 1410- 
iKFed.  Qr.  1988). 

NSK  argues  that  assessment  of 
antidumping  duties  must  be  imposed  on 
an  entry-by-entry  basis  only  on 
unliquidated  entries.  NSK  asserts  that 
the  Department  has  no  statutory 
authority  to  assess  total  antidumping 
duties  (covering  liquidated  and 
unUquidated  entries)  over  unliquidated 
entries. 

Department's  Position:  As  outlined  in 
the  Department's  Advanced  Notice  of 
Proposed  Rule  Making  (56  FR  63696 
(December  5.  1991)),  with  respect  to 
exporter's  sale  price  (ESP)  assessment, 
the  Department  has  experienced 
significant  difficulties  in  issuing 
liquidation  instructions  to  Customs  in 
cases  involving  large  volumes  of  ESP 
entries.  Several  factors  contribute  to  this 
difficulty:  (1)  the  lag  between  entry  date 
and  sale  date  in  ESP  transactions,  (2)  the 
fungibility  of  the  product,  (3)  the 
volume  of  transactions  reviewed,  and 
(4)  the  parties'  own  inability  to  link 
entries  to  sales  or  to  provide  the 
Department  with  the  documentation  to 
do  so.  Given  these  difficulties,  as  noted 
in  the  Advanced  Notice  of  Proposed 
Rule  Making,  the  Department  has 
explored  various  alternative  methods  of 
issuing  ESP  assessment  instructions. 
Such  alternatives,  and  variations, 
include: 

(1)  When  entry  data  are  available,  the 
Department  can  derive  a  per-unit 
margin  by  dividing  the  calculated 
dumping  duties  due  (based  on  sales)  by 
the  number  of  units  entered  and  then 
instruct  Customs  to  apply  the  per-unit 
margin  against  ail  units  entered  during 
the  review  period.  Similarly,  the 
Department  can  derive  a  percentage 
margin  by  dividing  the  calculated 
dumping  duties  due  (based  on  sales)  by 
the  entered  value  of  the  merchandise 
entered  during  the  POR  and  then 
instruct  Customs  to  apply  this 
percentage  margin  against  the  entered 
Customs  value  of  merchandise  entered 
during  the  POR.  This  proposed 
methodology  simplifies  and  streamlines 
assessment  and  liquidation 
dramatically,  yet  still  enables  Customs 
to  collect  the  exact  amount  of  dumping 
duties  due  on  ESP  sales  that  occurred 
during  the  review  periods  (although  the 
lag  between  entry  and  sale  dates  in  an 
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ESP  situation  vdll  still  make  assessment 
problematic). 

(2)  When  entry  data  are  not  available, 
we  can  derive  a  percentage  margin  by 
dividing  the  calculated  dumping  duties 
due  (based  on  sales)  by  the  net  USP 
(which  is  oiu  best  calculation  of  the 
entered  value  of  the  merchandise 
entered  during  the  POR),  and  then 
instruct  Customs  to  apply  that 
percentage  margin  against  the  Customs 
value  of  suspended  entries  of 
merchandise  entered  during  the  POR. 

(3)  The  Department  can  derive  a  per- 
unit  dumping  mcirgin  by  dividing  the 
calculated  dumping  duties  on  ESP  sales 
that  occurred  during  the  POR  by  the 
number  of  units  sold  and  then  apply  the 
per-unit  margin  against  all  units  entered 
during  the  POR. 

We  have  evaluated  these  options  in 
the  context  of  these  reviews  covering 
entries  from  1979  tlirough  1986.  We 
have  determined  that  absolute 
assessment  (option  1).  as  advocated  by 
Timken,  is  not  feasible  for  these 
reviews.  Collection  of  the  entered  value 
of  suspended  entries  of  covered 
merchandise  requires  an  amount  of 
precision  on  a  country-wide  scale  that, 
though  possible  for  current  ongoing 
reviews  given  today's  level  of  electronic 
database  maintenance,  is  clearly  not 
feasible  for  the  time  periods  in  question 
in  these  reviews.  Also,  other  than  a 
limited  number  of  Yamaha  entries  and 
the  single  instance  cited  by  Timken 
(Customs  HQ),  we  have  no  evidence  that 
any  entries  of  covered  TRBs  were 
incorrectly  Uquidated.  Timken's 
concern  about  possible  incorrectly 
liquidated  entries  is  also  unfounded 
conjecture  and  not  based  on  substantial 
evidence.  We  disagree  with  Timken  that 
these  concerns  constitute  compelling 
reasons  to  use  the  AFBs  HI 
methodology.  As  for  Timken's  concern 
that  TRBs  entered  as  a  part  of  a  multi- 
product  shipment  may  escape  coverage 
of  the  finding,  there  is  no  evidence  on 
the  record  to  support  this  conclusion. 
Further,  this  option  is  not  feasible 
because  we  did  not  ask  the  respondents 
for  the  entered  value  data  necessary  to 
implement  this  approach,  and  do  not 
believe  it  appropriate  to  do  so  now, 
given  the  age  of  the  reviews. 

Since  option  1  is  not  feasible,  we  have 
considered  options  2  and  3.  In  order  to 
be  consistent  with  the  Department's 
practice  outlined  in  the  second 
administrative  review  of  the  AFB  orders 
(Antifriction  Bearings  from  the  Federal 
Republic  of  Germany  (57  FR  28395,  June 
24,  1992)  (AFBs  II),  we  will  calculate 
POR-speci£ic  appraisement  rates  using 
option  2,  and  we  will  instruct  Customs 
to  assess  dumping  duties  on  the  entered 


value  of  suspended  entries  of  covered 
TRBs  during  each  POR. 

Comment  2:  Timken  notes  that  cash 
deposits  were  not  required  for  Koyo  and 
NSK  until  the  completion  of  the  first 
administrative  review  in  June  1990. 
Timken  maintains  that  the  Department, 
in  each  of  the  administrative  results  of 
review  issued  to  date  in  this  case,  has 
refused  to  assess  interest  on 
antidumping  duties  secured  by  bonds 
rather  than  cash  deposits.  Timken 
acknowledges  that  the  CIT  has  upheld 
the  Department's  determination  not  to 
assess  interest  and  notes  that  Timken 
has  appealed  those  decisions  to  the 
Court  of  Appeals  for  the  Federal  Circuit 
(Federal  Circuit)  (Timken  Company  v. 
United  States,  15  CIT  526,  777  F.Supp. 
20  (1991).  aff'd  after  remand,  819 
F.Supp.  1093  (CIT  March  4.  1993), 
appeal  docketed.  Fed.  Cir.  No.  93-1312 
(April  16,  1993)). 

Timken  asserts  that  section  778(a)  of 
the  Tariff  Act  contemplates  collection  of 
interest  on  all  "underpayments  of 
amounts  deposited  on  merchandise 
entered"  and  that  the  Department's 
rationale  for  distinguishing  entries 
secured  by  bonds,  as  opposed  to  cash 
deposits,  distorts  the  statutory  purpose 
and  benefits  those  respondents  that 
failed  to  make  cash  deposits  of 
estimated  duties.  Timken  requests  that 
the  Department  address  this  issue  once 
again  in  these  final  results. 

NSK  argues  that  the  Tariff  Act,  the 
Department's  practice,  and  judicial 
precedent  hold  that  no  interest  is 
assessable  on  entries  covered  by  bonds 
rather  than  cash  deposits. 

Koyo  counters  that  Timken  raises  no 
new  argimients  in  this  review  in  support 
of  its  position  and  that  unless  and  imtil 
the  Department's  longstanding 
interpretation  of  the  Tariff  Act  is 
rejected  by  the  Federal  Circuit,  the 
Department  should  continue  to  instruct 
Customs  not  to  assess  interest  on 
antidumping  duties  secured  by  bond 
when  liquidating  the  entries  subject  to 
these  reviews. 

Department's  Position:  We  disagree 
with  Timken.  Section  778(a)  of  the 
Tariff  Act  provides  that  interest  shall  be 
payable  only  on  overpayments  and 
underpayments  of  "amounts 
deposited."  The  CIT  held  in  Timken  Co. 
V.  United  States.  777  F.Supp.  20  (1991), 
that  the  words  "amounts  deposited" 
refer  only  to  cash  deposits  of  estimated 
antidumping  duties  upon  entry,  and  not 
to  other  kinds  of  security,  such  as  a 
bond.  In  considering  Timken's  appeal, 
the  Federal  Circuit  held  that  "the 
requirement  to  make  cash  deposits  of 
estimated  duties,  under  the  duty  order, 
triggers  the  interest  provision.  Without 
the  duty  order,  the  importer  has  no 


obhgation  to  pay  interest.  The  Court  of 
International  Trade  did  not  err  in 
upholding  ITA's  determination  that 
NSK  and  Koyo  Seiko  are  not  Uable  for 
interest  •  *  *  "  (Timken  Co.  v.  United 
States,  Fed.  Cir.  No.  93-1312,  -1455 
(Fed.  Cir.,  September  27, 1994)). 

This  proceeding  concerns  a  1976 
finding,  in  which  the  statute  required 
bonds,  not  cash  deposits.  The  Trade 
Agreements  Act  of  1979  (the  1979  Act) 
did  not  allow  the  collection  (or 
payment)  of  interest  where  the  entry  of 
merchandise  was  permitted  under  bond 
rather  than  by  the  cash  deposit  of 
estimated  dumping  duties.  Further,  the 
1979  Act  contained  no  provision  for  the 
conversion  from  bonds  to  cash  deposits 
for  existing  antidumping  findings, 
except  through  the  administrative 
review  process. 

Therefore,  because  we  required  cash 
deposits  for  the  first  time  on  entries  of 
merchandise  manufactured  by  Koyo  and 
NSK  on  June  1.  1990.  interest  will' only 
be  collected  or  refunded  on  under-  or 
overpayments  of  cash  deposits  on 
entries  after  that  date. 

Comment  3:  Timken  states  that  in  its 
submission  of  October  8,  1991,  it 
requested  that  the  Department  convert 
existing  bonds,  posted  by  Koyo  and 
NSK  as  security  for  antidumping  duties, 
to  cash  deposits.  Since  the  Etepartment 
has  never  formally  responded  to  its 
request,  Timken  is  renewing  that 
request  in  its  case  brief  for  these 
administrative  reviews. 

Timken  maintains  that  the  role  of 
Customs  in  matters  pertaining  to 
antidumping  duties  is  purely 
"ministerial,"  requiring  Customs  to 
implement  the  instructions  of  the 
Department  to  the  extent  those 
instructions  are  not  inconsistent  with 
Customs  regulations,  citing  Diversified 
Products  Corp.  v.  United  States,  6  CIT 
155.  572  F.Supp.  883  (1983).  According 
to  Timken,  the  Department,  therefore, 
has  the  authority  to  require  Customs  to 
collect  cash  deposits  at  this  time,  even 
if  such  deposits  are  nominal  in  amount. 
Timken  argues  that  the  conversion  of 
existing  bonds  to  cash  deposits  would 
permit  the  Department  to  collect  interest 
on  under-deposits  of  antidumping 
duties  as  required  by  section  778(a)  of 
the  Tariff  Act.  Timken  contends  that  the 
Department  should  recognize  that  this 
proceeding  is  sui  generis,  at  least  with 
respect  to  Koyo  and  NSK,  since  the 
Department  published  a  decision  that 
cash  deposits  would  be  imposed  on 
entries  subject  to  existing  findings  as  of 
the  date  of  completion  of  the  first 
administrative  review  (45  FR  1084, 
January  4, 1980).  Timken  points  out  that 
Koyo  and  NSK  posj^ed  bonds  for  all  of 
their  entries  during  each  of  the  PORs. 
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Moraover.  Timken  notes  that  the 
Department's  ruling  with  respect  to 
interest  on  Koyo  and  NSK  entries  was 
issued  in  )une  1990  and  is  still  pending 
before  the  Federal  Circuit  Based  on  this 
experience,  Timken  states  that  it  may 
take  four  years  or  more  before 
asaaaament  occurs.  In  order  to  safeguard 
the  revenue  during  the  inevitahle 
appeals  of  the  final  results  of  these 
reviews,  Timlci^a  urgt-s  the  Department 
to  require  cunversiun  of  bunds  to  cash 
deposits. 

NSK  argues  that  the  Department  has 
consistently  followed  its  policy  of  not 
requiring  cash  deposits  on  entries 
covered  by  pre-1980  findings  until  the 
first  administrative  review  has  been 
completed  under  section  751  of  the 
Tariff  Act.  NSK  contends  that  Timken 
has  cited  no  authority  to  suggest  that  the 
Department's  practice  is  contrary  to  law. 

Koyo  counters  that  OHither  Ihn 
Department  nor  thf  ru.stotns  Service 
poaaasaes  any  authority  to  require  the 
posting  of  rash  deposits  retr<3a(  lively. 
Koyo  remarks.  cit!.n)<  VS.  Cu-toiis 
Service.  HQ  22236  riDeccmUr  28, 
1990).  that  the  Custoni^  Service  has  no 
authority  to  require  posting  of  cash 
deposits  on  entries  that  ha\'e  been 
pntered  and  accepted 

Department's  Position:  In  U^^:0.  the 
Department  of  the  Treasarv  published  a 
notice  (45  FR  1084.  lUdO)  stdling  that 
the  1979  Act  contained  no  provision  for 
the  immediate  conversion  of  existing 
antidumping  flndmgs  from  bonds  to 
cash.  Section  106(a)  of  the  1979  Act 
merely  provides  that  outstanding 
antidumping  findings  would  remain  in 
effect  and  would  be  subject  to  review 
under  section  751  of  the  Tanff  Act. 
Section  751(a)(2)  of  the  Tariff  Act 
provides  that  the  administrative  rt^view 
"shall  be  the  basis  for  *    *    *  deposits  of 
estimated  duties."  Thus,  the  legal  basis 
for  requiring  cash  deposits  ujjder  the 
1979  Act  is  a  review  under  section  751 
of  the  Tariff  Art  or  an  order  pursuant  to 
section  736  of  the  Tariff  Act.  Because 
this  case  Is  not  governed  by  an  order, 
the  D«j  ailment  is  without  pov^er  to 
require  the  imposition  of  a  ca!>h  deposit 
until  the  completion  of  an 
administrative  review. 

Under  U.S.  law,  where  an  affirmative 
dumping  finding  has  been  made, 
seciuity  must  be  provided  upon  entry  of 
the  merchandise  into  the  country,  and  if 
the  form  of  security  is  cash  deposits,  it 
must  be  paid  no  later  than  30  days  af^er 
entry  (19  U.S.C  section  1505).  Because 
the  merchandise  in  question  has  already 
entered  the  country,  the  form  of  security 
cannot  be  changed  retroactively. 
Similarly,  since  interest  is  only 
collectible  on  cash  deposits  pursuant  to 
sections  737  and  778  of  the  Tariff  Act, 


interest  would  accrue  only  from  the 
time  that  the  Department  reouired  a 
cash  deposit  and  would  not  be 
retroactive  to  the  time  of  entry  under 
bond.  The  Depaftaent  has  followed  this 
practice  consistently  and  will  continue 
to  follow  it  for  merchandise  already 
entered  into  the  United  States. 

Comment  4:  Timken  urges  the 
Department  to  release  detailed  computer 
printouts  of  the  final  results  of  review 
as  the  limited  information  released  in 
the  preliminary  resi^lts  is  insufficient  to 
permit  the  parties  to  identify  all  errors 
in  the  computer  printout.  Since  the 
DepamneDt  has  ooasistently  refused  to 
release  "pre-final"  calculations  for 
review  by  the  parties.  Timken  contends 
that  the  final  output  often  provides  the 
only  indication  of  clerical  errors  in  the 
Department's  analysis.  Therefore,  at  a 
minimum.  Timken  believes  the 
Department  should  release  a 
representative  sample  of  ma)or  diitasets 
(i.e..  SCO  observations  for  each  annual 
period). 

NSK  agrees  with  Timken  that  the 
Department  should  release  detailed 
computer  printouts  of  its  final  analysis. 
NSK  also  suggests  that  the  Department 
consider  rele.asing  the  printouts  in 
advance  of  issuance  of  the  final  results, 
in  order  to  expeditiously  identify  and 
correct  any  clerical  errors. 

Koyo  supports  Timken 's  request  for 
pre-disclosure  of  the  final  results  in  this 
case  due  to  the  very  complex  nature  of 
the  preliminary  margin  analysis  and  the 
number  of  clerical  errors  identified  in 
the  preliminary  results  computer 
program. 

Department's  Position:  We  disagree 
with  Koyo  and  NSK.  The  issuance  of 
pre-final  programs  and  printouts  would 
only  serve  to  delay  the  final  results  of 
these  reviews.  We  believe  that  Koyo  has 
misinterpreted  Timken 's  comments 
regarding  release  of  the  "pre-final" 
calculations.  In  iact.  Timken  states  that 
the  Department's  past  consistency  in 
refusing  to  release  pre-final  results 
makes  a  detailed  release  of  the  final 
margin  program  even  more  important. 
We  agree  with  Timken  in  principle,  and 
intend  to  provide  the  parties  to  this 
proceeding  with  a  representative  sample 
of  the  major  datasets  needed  to  identify 
any  clerical  errors  in  the  computer 
programs,  if  they  request  disclosure 
after  issuance  of  the  final  results  to 
identify  and  comment  on  any  clerical 
errors. 

Comments  Regarding  Tenninatioiis 

Comment  5:  Mazda  states  its  concern 
over  the  Department's  refusal  to 
terminate  the  review  of  Sumitomo  Corp. 
with  respect  to  Ma^da  transactions. 
Mazda  notes  that  in  Timken 's  agreement 


to  withdraw  its  request  to  review 
Mazda,  Timken  consented  to  the 
termination  of  the  review  with  regard  to 
resale  transactions  to  Klazda's 
subsidiaries  through  Sumitomo  Corp. 
Mazda  states  its  interest  in  this 
proceeding  is  to  retain  its  zero  margin 
rate  for  all  U.S.  entries  of  Mazda 
replacement-part  TRBs,  without  regard 
to  whether  such  TRBs  are  imported 
directly  from  Mazda  or  indirectly  from 
Mazda  through  resales  by  Sumitomo 
Coro. 

Mazda  suggests  three  alternative 
proposals:  (1)  partial  termination  of  the 
review  of  those  sales  through  Suniitomo 
which  both  originate  and  end  with 
Mazda;  (2)  termination  of  the  review 
with  regard  to  all  sales  for  export  to  the 
United  States  by  Mazda,  whether 
directly  or  indirectly  through  Sumitomo 
Corp.;  or  (3)  termination  of  the  review 
with  regard  to  all  sales  for  export  to  the 
United  States  by  Mazda  and  instructions 
to  Customs  to  liquidate  all  TRBs  sold  by 
Mazda  for  export  to  the  United  States, 
whether  directly  or  indirectly  through 
Sumitomo  Corp.  Mazda  contends  that 
any  of  the  three  ahematives  would  leave 
Sumitomo  Corp.  in  the  review  while 
clarifying  the  Department's  intent  to 
have  all  of  Mazda's  export  sales  of  TRBs 
to  the  United  States,  whether  directly  or 
indirectly  through  Sumitomo  Corp.  as  a 
reshipper,  treated  as  exports  by  Mazda. 
Mazda  maintains  that  such  treatment  is 
consistent  with  both  Mazda's  and 
Timken 's  request  to  terminate  the 
review,  as  well  as  consistent  with 
current  and  past  treatment  by  Customs 
of  Mazda's  exports  to  the  United  States. 

Sumitomo  Corp.  maintains  that  it  is 
not  the  importer  of  record,  and  therefore 
has  no  liability  for  antidumping  duties 
Further,  by  terminating  the  review  of 
Mazda,  the  Department  will  effectively 
terminate  the  review  of  Sumitomo  Corp. 
with  respect  to  Mazda's  exports  during 
thePOR. 

Timken  reaffirms  its  agreement  to  the 
termination  of  the  1985/86  review  with 
respect  to  Mazda  and.  of  the  three 
alternatives  proposed  by  Mazda,  prefers 
the  third,  namely,  the  termination  of  the 
review  with  regard  to  all  sales  for  export 
to  the  United  States  by  Mazda,  with  a 
clarification  to  Customs  of  the 
Department's  intent  that  Mazda's 
exporter  rate  should  be  applied  to  all 
TRBs  sold  by  Mazda  for  export  to  the 
United  States,  whether  directly  or 
indirectly  through  Sumitomo  Corp. 

Department's  Position:  We  agree  with 
Timken  that  alternative  three  offers  the 
best  solution  with  regard  to  termination 
of  the  review  of  Mazda  and  Mazda 
transactions  through  Sumitomo  Corp.  It 
satisfies  Mazda's  request  and  Timkeo's 
affirroatioo  to  terminate  the  review  %vitfa 


regard  to  all  sales  for  export  to  the 
United  States  by  Mazda,  while  enabling 
us  to  appraise  exports  by  Sumitomo 
Corp.  for  sale  to  parties  other  than 
Mazda.  Accordingly,  in  these  final 
results,  we  are  terminating  the/eview  of 
Mazda  with  regard  to  all  sales  for  export 
to  the  United  States  by  Mazda.  In  our 
instructions  to  Customs  we  will  clarify 
our  intent  that  Mazda's  rate  should  be 
applied  to  all  TRBs  sold  by  Mazda  for 
export  to  the  United  States,  whether 
directly  or  indirectly  through  any  entity. 
For  an  explanation  of  our  treatment  of 
Sumitomo  Corp.,  please  see  the 
following  comment. 

Comment  6:  Mazda  argues  that  the 
Department  erroneously  treated 
Sumitomo  Corp.  (also  known  as 
Sumitomo  Shoji  Kaisha,  Ltd.)  and 
Sumitomo  Yale  Co.,  Ltd.  as  one 
company,  when  in  fact  they  are  two 
separate,  independent  firms.  Mazda  also 
notes  that  only  Sumitomo  Yale  was 
included  in  the  1980/85  reviews  (51  FR 
24883)  and  only  Sumitomo  Corp.  was 
included  in  the  1985/86  review  (51  FR 
32817). 

Sumitomo  Corp.  states  that  it  should 
not  have  been  included  in  these  reviews 
and  should  no  longer  be  considered  a 
party  to  this  proceeding  because 
Sumitomo  Corp.  does  not  manufacture, 
import,  or  further  process  TRBs. 
Sumitomo  Corp.'s  role,  for  which  it 
re(%ives  a  fixed  commission,  in  the  sale 
and  shipment  of  TRBs,  has  only  been  to 
arrange  for  the  transport  of  the 
merchandise  from  Japan  to  the  United 
States  in  transactions  between  related 
parties. 

Because  Sumitomo  Corp.  did  not 
respond  to  the  Department's 
questioiuiaire,  Timken  argues  that,  for 
exports  by  Sumitomo  Corp.  for  sale  to 
parties  other  than  Mazda,  the 
Department  should  apply  BIA  to 
Sumitomo  Corp.'s  entries  both  for 
appraisement  and  to  derive  the  cash 
deposit  rate  for  future  entries. 

Department's  Position:  Evidence  on 
the  record  indicates  that  Sumitomo  Yale 
and  Sumitomo  Corp.  are,  in  fact,  two 
separate  firms.  Evidence  on  the  record 
also  indicates,  however,  that  we  sent 
Sumitomo  Yale  questionnaires  for  the 
1980/85  periods  to  which  the  firm 
declined  to  respond.  Therefore,  in 
accordance  with  section  776(c)  of  the 
Tariff  Act  and  the  methodology  outlined 
in  the  notice  of  preliminary  results,  we 
have  used  first-tier  BIA  to  determine  the 
margins  for  Sumitomo  Yalp. 

Although  the  Department  initiated  a 
review  of  Simutomo  Corp.  only  for  the 
1985/86  FOR,  we  inadvertently  sent 
Sumitomo  Corp.  a  questionnaire  for 
several  periods  preceding  that  FOR.  In 
addition,  we  cannot  confirm  that  we 


sent  a  questionnaire  to  Sumitomo  Corp. 
for  the  1985/86  review.  Therefore,  it  is 
inappropriate  to  use  BIA,  since 
Sumitomo  Corp.  did  not  fail  to  respond 
or  othervnse  impede  the  proceeding. 

We  have  considered  several 
additional  facts:  (1)  the  age  of  the 
proceeding  does  not  allow  for  efficient 
retrieval  firom  Customs  of  information 
on  suspended  entries;  and  (2)  Timken 
has  withdrawn  its  request  for  a  review 
of  Sumitomo  Corp.'s  shipments  with 
respect  to  Mazda  for  the  1985/86  FOR. 
Therefore,  we  have  accepted  the  portion 
of  Sumitomo  Corp.'s  case  brief  with 
comments  regarding  its  activities  for  the 
1985/86  FOR  which  provides  evidence 
that  Sumitomo  Corp.  did  not  sell  TRBs 
to  the  United  States  during  the  1985/86 
FOR. 

Therefore,  for  entries  suspended  as 
"Sumitomo  Corp."  entries  for  the  1985/ 
86  FOR,  we  will  notify  Customs  to 
liquidate  them  at  the  manufacturer's 
rate,  either  based  on  the  final  results  of 
this  review  or  as  provided  for  by  19  CFR 
353.22(e).  Specifically,  in  accordance 
with  19  CFR  353.22(e),  Mazda  entries 
suspended  as  "Sumitomo  Corp."  entries 
will  be  liquidated  at  the  amount  of  cash 
deposit  required  at  the  time  of  entry.  We 
further  note  that  we  are  currently 
conducting  a  review  of  Sumitomo  Corp. 
for  the  1992/93  FOR,  and  we  will 
determine  in  that  review  the  role  of 
Sumitomo  Corp.  in  U.S.  TRB 
transactions  based  on  the  information 
on  the  record  for  that  review. 

For  entries  by  all  firms  for  which  we 
are  terminating  these  reviews,  in 
accordance  with  19  CFR  353.22,  we  will 
instruct  Customs  to  assess  antidumping 
duties  in  the  amount  of  the  cash  deposit 
required  at  time  of  entry.  Existing  cash 
deposit  rates  will  remain  in  effect  for 
those  firms  until  the  next  publication  of 
final  results  of  review. 

Conunents  Regarding  Annual  Average 
FMV,  Model  Match,  and  Cost  Test 
Methodology 

Comment  7:  Both  NSK  and  Timken 
argue  that  the  Department's  calculations 
incorrectly  excluded  home-market 
models  which  lacked  physical  criteria 
information  from  the  model-match 
portion  of  the  analysis.  NSK  and 
Timken  contend  that,  where  possible, 
the  Department  should  match  such 
home-market  models  with  U.S.  models 
virith  identical  nomenclature. 

Department's  Position:  We  agree.  In 
the  preliminary  results  of  review  we  did 
not  intend  to  exclude  from  the  model- 
match  analysis  any  home-market 
models  lacking  physical  criteria 
information.  We  have  made  the 
necessary  correction  to  our  calculations 
for  these  final  results  of  review  to 


ensure  that  we  consider  all  home- 
market  models  in  determining  whether 
they  are  identical  to  models  respondents 
sold  in  the  United  States. 

Comment  8:  Koyo  states  that  for  the 
final  results  the  Department  should 
follow  the  CTT's  direction  in  Koyo  Seiko 
Co.,  Ltd.  and  Koyo  Corporation  of 
U.S.A.  V.  United  States,  834  F.Supp.  431 
(Crr  1993).  In  that  case,  the  CIT 
concluded  that  a  10-percent  cap  was 
required  to  limit  the  permissible 
deviation  of  the  criteria  used  to  match 
TRB  models  and  agreed  with  Koyo  that 
the  use  of  a  10-percent  cap  on  the 
comparison  of  each  physical  criterion  is 
necessary  to  avoid  "comparisons 
between  products  which  differ  so 
dramatically  that  they  simply  cannot  be 
considered  commercially  similar"  [Koyo 
Seiko,  Co.,  834  F.Supp.  435). 

Timken  disagrees  with  Koyo,  stating 
that  the  "sum  of  the  deviations"  method 
of  determining  comparison 
merchandise,  in  conjunction  with  the 
20-percent  difference-in-merchandise 
(difiner)  limit,  implements  the  intent  of 
section  771(16)  of  the  Tariff  Act  that  the 
comparison  merchandise  be  "like"  the 
merchandise  sold  in  the  United  States, 
and  of  approximately  equal  commercial 
value.  Section  771(16)  of  the  Tariff  Act. 
Timken  argues,  does  not  require  that 
home-market  models  be  technically 
substitutable.  Therefore,  in  Timken's 
opinion,  because  this  issue  is  currently 
under  judicial  review,  the  Department 
should  decUne  to  modify  its 
methodology,  pending  a  "final"  judicial 
decision  on  the  issue. 

Department's  Position:  We  agree  with 
Timken.  As  we  stated  in  Tapered  Roller 
Bearings,  Four  Inches  or  Less  in  Outside 
Diameter,  and  Certain  Components 
Thereof,  from  Japan  (58  FR  64721, 
December  9, 1993)  (1990/91  and  1991/ 
92  TRBs),  we  are  satisfied  that  use  of  the 
original  sum  of  the  deviations 
methodology,  without  the  10-percent 
cap  but  including  the  20-percent  difiner 
cap,  accurately  determines  the  most 
similar  model  sold  in  the  home  market. 
We  have,  therefore,  used  the  original 
sum  of  the  deviations  methodology  for 
model-match  comparisons  in  these  final 
results  of  review. 

Because  we  use  the  original  sum  of 
the  deviations  model-match 
methodology,  rather  than  the  single 
greatest  deviation  methodology  we  used 
in  conjunction  with  the  10-percent 
deviation  cap  in  the  less-than-fair-value 
(LTFV)  investigation  of  TRBs  over  4 
inches,  application  of  a  10-percent 
deviation  cap  to  each  physical  criterion 
would  mean  that  the  best  overall  match 
could  be  eliminated  simply  because  a 
single  physical  criterion  deviated  by 
more  than  10  percent.  By  using  the  sum 
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of  Um  daviadoiM  methodokigjr,  all  fiv« 
matffciiig  critaru  1mv«  equal  weight  By 
coQtrut.  the  appUcation  of  a  lO-perceat 
cap  to  each  physical  criterioo  repraMots 
a  olfltortian  of  the  modal-match 
methodology,  in  that  it  establidMia 
raDdomlT-selected  hieraicfay,  ratfaar 
than  evaluating  each  criterion  on  an 
equal  basis.  The  lO-peroent  cap  can 
result  in  our  inabihty  to  match  aome 
VS.  aalaa  of  TRBa  which  the 
Oapartment  conaidais  jBoat  aimilar 
ovaell.  but  which  have  a  giaatar  than 
10-peroent  daviation  in  only  one 
criterion.  This  results  in  reliance  on  CV 
to  a  much  greater  degree  when  the 
statutory  preference  is  for  price 
compahsons. 

Fiulbennora.  if  the  Department  wera 
to  apply  both  the  10-percent  cap  and  the 
20-percent  dlhner  cap,  the  methodology 
ivould  become  too  restrictive,  since  in 
some  cases  the  only  matches  passing  the 
20-percent  dihner  test  may  vary  by  more 
than  10  percent  in  one  or  more  physical 
criteria.  Using  both  tests  might 
eliainate  matches  of  otherwise 
comparable  aawJiandise.  Thus,  this 
methodology  would  result  not  in  more 
precise  matches  but  in  fewer  matches  to 
such  or  similar  merchandise,  and  an 
overreliance  on  CV. 

Finally,  although  the  OT  held  in  NTN 
Bmmit^  Corp.  v.  United  States.  Slip  Op. 
94-3S  (Febmary  11,  1994),  that  the 
Dipartment  must  apply  the  10-peroent 
tap  to  the  sum  of  the  deviatioDs 
methodology,  the  Department 
iMpactfully  disagrees  ivith  this 
dadaion.  Because  apphcation  of  the  10- 
percent  cap  in  that  oaae  does  not  altar 
the  margins,  the  Depaitmanl  cannot 
appeal  that  case  (see  Zenith  Electronic 
Corp.  v.  United  States,  895  F.2d  291 
(Fed.  dr.  1989)).  However,  tve  have 
appealed  the  next  case  involving  this 
iaaue  {Koyo  Seiko  Co..  Ltd  and  Koyo 
Corporation  of  U.S.A.  v.  United  States. 
SUp  Op.  93-185).  Tberafofe,  for  all  of 
thoe  reaaons,  and  for  the  raaaons 
explained  in  the  notices  of  prior  TRB 
final  results  of  review,  we  have  not 
changed  our  methodology  for  thaaa 
reviews. 

Comment  9:  Kayo  objects  to  the 
Department's  use  of  aet-splitting  to 
create  artificial  home-marlfLet  salss  of 
cups  and  cones  for  comparison  to  sales 
of  cups  and  cones  aoM  separately  in  the 
United  States.  Koyo  aMaa  that  thara  ara 
sufficient  actual  sales  of  cupa  and  cones 
in  the  home  market  to  allow  the 
Depertment  to  avoid  comparison  with 
CV.  ha  addition,  the  uae  a/ annual 
avaaaga  FMVs  in  these  reviews  permits 
the  Depaitment  to  match  a  V.S.  sale  of 
a  cup  or  cone  to  a  home-maiicet  sale  of 
a  such  or  similar  cup  or  cone  raada  at 
any  time  in  the  home  market,  rather 


than  within  the  six-month  window  the 
Depeitaaant  uses  with  monthly 
weighted-average  FMVs.  Kojro  asaarts 
that  this  fabrication  of  artificial  sales  by 
set-epUtting  violates  the  statute,  skews 
the  margins,  and  creates  unneoessary 
work  and  expenaa. 

Koyo  cites  section  773(aMl)  of  the 
Tariff  Act  as  providing  that  "lijn  the 
aaoertainment  of  foreign  market  value, 
for  tfaa  purpose  of  this  title,  no 
pretendad  sale  or  offer  for  sale,  and  no 
sale  or  ofier  for  sale  intended  to 
estabUsh  a  fictitious  market,  shall  be 
taken  into  account."  Koyo  contends  that 
there  may  have  been  a  "sale",  but  not 
of  the  type  of  product  to  which  it  was 
matched  in  the  U.S.  market 

Acknowledging  that  the  CFT  upheld 
the  Department's  splitting  of  sets  in 
NTN  Bearing  Corp.  of  America  v.  United 
States.  747  F.Supp.  726  (OT 
■1990)(NTN).  Koyo  contends  that  the 
facts  of  that  LTFV  investigadon  are 
different  fitmi  the  facts  of  these  reviews. 
Koyo  explains  that  in  the  LTFV 
inveatigBtian,  to  avoid  over-reliance  on 
CV,  the  Department  spfit  home-market 
sales  of  TRBe  into  "sales"  of  cups  and 
cooes.  Koyo  contends,  however,  that  in 
theM  reviews  there  were  sufficient 
actual  home-market  sales  of  cups  and 
cones  to  match  «vith  the  U.S.  sales  of 
cups  and  conaa.  In  addition.  Koyo  states 
that  reliaaoa  on  actual  sales  would 
simplify  the  calculations  and  lessen  the 
administrative  burden.  If  the 
De|>artment  determines  that  it  is 
necesaary  to  continue  to  split  TRB  sets. 
Koyo  raquaati  that  the  Department  at 
least  combine  the  sales  of  cups  and 
oones  in  order  to  conduct  a  fair  anal)rsi8, 
citing  Timken  Co.  v.  United  States.  673 
F.Supp.  495,  505  (OT  1987)  (Timken  ll\. 

Timken  asserts  that  a  TRB  set  is 
nothing  more  than  a  cup  or  cone  sold 
together  as  a  unit.  The  practice  of  selling 
cups  and  cones  as  individual 
components  in  some  markets  does  not 
render  the  components  distinct  articles 
of  commerce.  Timken  challenges  Koyo's 
contention  that  cups  and  cooes  have 
difliarent  commercial  values  than 
complete  sets,  when,  in  fact,  Koyo 
points  to  no  evidence  in  the 
administrative  record  to  support  its 
contention. 

Timken  identifies  several  court  cases 
where  the  CIT  upheld  the  Department's 
set-splitting.  For  example,  in  Timken  11, 
Timken  notes  that  the  CIT  rejected 
NTN's  aigiunent  that  the  Department 
was  creating  pretended  sales  of  cups 
and  oones  in  the  home  market.  Timken 
also  cites  NTN  as  support  for  the 
Department's  set-splitting  methodology. 

Moreover,  Timken  notes  that  the  CTT 
has  upheld  the  Department's  use  of  set- 
sphtting  in  the  context  of  using  home- 


market  annual  avenge  prices  in  NTN 
Bearing  Corp.  of  America  v.  United 
States.  835  F.Supp.  646  (OT  1993KWTN 
I).  Although  this  issue  was  not 
specifically  addressed  in  this  case, 
Timken  notes  that  the  Department's 
oan«stent  practice  has  bcien  to  split  TRB 
sets,  no  matter  how  FMV  was 
determined  (e.g..  1990/91  and  1991/92 
TRBs.  58  FR  64720). 

Finally.  Timken  sees  no  merit  in 
Kojro's  argument  that  the  Department 
and  respondents  would  be  spared  the 
additional  %vork  necessary  to  split 
home-market  set  sales  into  cups  and 
cones. 

Timken  concludes  that  Ko3ro  has 
provided  no  reason  for  the  Department 
to  modify  its  present  approach,  and 
urges  the  Depertment  to  continue  to 
split  home-mariiet  TRB  sets  into 
individual  cup  and  cone  components 
for  the  final  results  of  these  reviews. 

Department's  Position:  We  ^ree  with 
Timken.  In  its  most  recent  decision  on 
this  matter,  the  CIT  again  reaffirmed  the 
Department's  practice  of  .set  splitting 
(NTN  I).  In  Timken  II  the  OT  pointed 
out  that  these  spUt  sales  are  not 
"fictitious"  sales,  but  real  sales  made  to 
real  customers.  The  CTT  upheld  the 
Department's  decision  to  split  sales  of 
sets  because,  otherwise,  respondents 
could  have  forced  the  Department  to  use 
CV  in  its  analysis  by  simply  selling  sets 
in  one  market  and  cups  and  cones  in  the 
other:  "the  Court  declines  to  read 
section  1677b(a)(l)  to  permit  such 
control  by  foreign  manufacturers  of  the 
manner  in  which  FMV  is  determined" 
[Timken  II.  at  495.  504-505).  In 
addition,  the  CTT  has  also  stated  in  NTN 
I  that,  if  NTN's  interpretation  of  the 
statute  were  followed,  "such 
interpretations  would  encourage 
importers  to  circumvent  the 
antidumping  laws  by  simply  using 
divergent  invoicing  methods"  (NTN  I, 
726,  741).  The  Department  considers 
set-splitting  to  be  necessary  far  these 
reviews;  cups  and  cones  split  from  sets 
are  potentially  the  most  similar 
meitiiandise  to  the  products  sold  in  the 
United  States.  Because  they  may  be  the 
most  similar  products,  it  is  appropriate 
to  include  this  merchandise  in  the  pool 
of  home-market  sales. 

Comments  Swarding  Calculation  of 
FMV 

Comment  10:  Timken  argues  that  the 
adjustment  to  FMV  for  early-payment 
discounts  as  direct  aeUing  expenses, 
which  the  Department  granted  NSK  in 
the  preliminary  results  of  the  1984/85 
and  1985/86  reviews,  is  unsupported. 
Timken  contends  that  the  discoimts 
were  not  related  to  specific  merchandise 
and  notes  that,  undn  identical 


circumstances,  the  Department  has  in 
the  past  denied  a  respondent's  claim  for 
a  direct  adjustment. 

NSK  concedes  that,  using  its  present 
methodology,  the  Department  requires 
discounts  to  be  reported  on  a 
transaction-specific  basis.  However, 
NSK  argues  that  in  this  case  the 
Department's  1986  questionnaire  did 
not  require  NSK  to  report  early-payment 
discounts  on  a  transaction-specific 
basis,  reflecting  the  Department's 
practice  at  the  time.  Furthermore,  NSK 
notes  the  company  was  unable  to  tie  its 
cash  discounts  to  specific  merchandise 
because  the  same  discounts  were 
granted  on  all  merchandise.  NSK 
explains  that  its  allocation  of  total 
discounts  over  total  sales  was  consistent 
with  its  record-keeping  at  the  time. 

Department's  Position:  The 
Department's  current  practice  is  indeed 
to  require  that  discounts  be  reported  on 
a  transaction-specific  basis  (see  AFBs  III, 
39729,  39759).  However,  in  our  original 
questionnaires  for  these  reviews  we  did 
not  require  NSK  to  report  discounts  on 
such  a  basis,  and  we  did  not  issue 
supplementary  instructions  when  our 
practice  changed.  TTierefore,  because 
NSK's  submitted  discount  information 
represents  the  only  information  on  the 
record,  we  have  continued  to  rely  on 
these  data  for  these  final  results  of 
review. 

Comment  11:  Timken  contends  that 
the  Department  incorrectly  treated 
Koyo's  post-sale  price  adjustments 
(FSPAs)  and  rebates  as  direct  selling 
expenses  in  the  home  market  when,  in 
fact,  Koyo  reported  these «ijustments  as 
aggregate  amounts,  attributable  to  all 
products,  and,  therefore,  did  not  report 
them  on  a  transaction-specific  basis. 
Timken  states  that  at  verification  the 
Departmrait  determined  that  Koyo 
calculated  (a)  a  lump-sum  discount 
amount,  and  (b)  a  part-number-specific 
debit/credit  PSPA,  and  then  reported  a 
FSPA  ratio  based  on  the  aggregate  of 
these  two  values.  Timken  notes  that  19 
CFR  353.56(a)  requires  that  billing 
adjustments  bear  "a  direct  relationship 
to  the  sales  compared"  in  order  to  be 
treated  as  a  direct  selling  expense.  In 
addition,  Timken  notes  that,  according 
to  several  court  decisions,  the  burden  of 
proving  entitleinent  to  adjustments  rests 
with  respondents.  Further,  Timken  cites 
Torrington  Company  v.  United  States, 
818  F.Supp.  1563, 1579  (1993) 
(Torringfon).  as  evidence  that  the  CIT 
disallowed  a  methodology  which  would 
include  PSPAs  and  rebates  on  out-of- 
scope  merchandise  in  calculating  an 
FMV. 

Timken,  however,  befieves  that  the 
Departmrait  should  continue  to  adjust 
for  home-market  price  increases,  by 


using  Koyo's  "positive"  price 
adju^ments,  as  these  data  constitute  the 
best  information  on  the  record 
concerning  price  increases  during  the 
periods  of  review. 

Koyo  states  that  the  Department 
correctly  accepted  Koyo's  home-market 
billing  adjustments  as  direct  selling 
expenses.  Koyo  argues  that  Timken's 
reliance  on  Torrington  is  misplaced 
because,  although  the  OT  stated  that  the 
Department  should  not  include  billing 
adjustments  for  out-of-scope 
merchandise,  the  CTT  proposed  an 
alternative  methodology  whereby  billing 
adjustments  for  in-scope  merchandise 
can  be  calculated  by  identifying  the 
ratio  of  in-scope  merchandise  to  total 
sales  to  which  these  billing  adjustments 
apply,  and  applying  that  ratio  to  total 
billing  adjustments  (Torrington,  1578- 
79).  Koyo  maintains  that  the  Department 
has  verified  and  accepted  Koyo's 
methodology  in  previously  completed 
TRB  reviews  (1990/91  and  1991/92 
TRBs;  Tapered  Roller  Bearings  and 
Parts  Thereof,  Finished  or  Unfinished, 
fromfapan,  57  FR  4951  (February  11, 
1992))(THBs/). 

Koyo  concludes  that  the  Department 
properly  treated  Koyo's  home-maricet 
PSPAs  as  direct  selling  expenses.  Koyo 
adds  that  if  the  Department 
contemplates  rejecting  Koyo's  billing 
adjustments,  it  must,  at  a  minimum,  re- 
open the  administrative  record  to  allow 
Koyo  to  resubmit  information  that 
conforms  to  any  new  standard  the 
Department  may  use  in  lieu  of  the 
standard  prevailing  in  1991  when  Koyo 
submitted  its  cons^idated  response. 

Department's  Position:  We  disagree  in 
part  with  Timken  and  Koyo.  For  these 
review  periods.  Koyo  pooled  all  debit 
and  credit  notes  associated  with  the 
PSPAs  and  rebates  of  each  customer  and 
allocated  the  amounts  over  the  total 
purchases  (i.e.,  in-scope  and  out-of- 
scope  merchandise)  of  each  customer.  In 
our  supplemental  questionnaire  we 
asked  Koyo  to  demonstrate  how  each 
price  adjustment  was  linked  to  each 
transaction.  Koyo  only  provided  a 
computer  printout  showing  price 
adjustments  by  customer  code.  The 
price  adjustments  were  divided  by  the 
customer's  total  piuchases  during  each 
POR.  Since  Koyo's  records  diuing  the 
PORs  did  not  reveal  the  exact  nature  of 
the  price  adjustments,  we  have  not 
treated  these  expenses  as  direct  seUing 
expenses.  Nor  have  we  Umited  the 
adjustments  to  only  positive  values,  as 
Timken  suggests,  because  the  use  of 
only  positive  values  would  dist(Ht  the 
informatioD  submitted  by  Koyo. 
Therefore,  we  have  classified  Koyo's 
PSPAs  and  rebates  as  indirect,  rather 
than  direct,  expenses. 


Comment  12:  Koyo  states  that  the  OT 
held  in  Koyo  Seiko  Co.,  Ltd.  v.  United 
States.  810  F.Supp.  1287, 1292  (CIT 
1993)  (Koyo  Seiko),  and  in  numerous 
other  cases  that  the  antidumping  statute 
requires  the  Department  to  make  a 
circumstance-of-sale  (COS)  adjustment 
to  FMV  for  U.S.  direct  selling  expenses. 
Koyo  dtes  as  examples  NSK  Lid.  v. 
United  States,  No.  92-03-00158.  Slip 
Op.  93-216  (OT  Nov.  18. 1993),  and 
NTN  Bearing  Corp.  of  America  v.  United 
States,  No.  91-08-00576,  Shp  Op.  93- 
56  (CIT  April  21. 1993)).  Given  such 
clear  and  consistent  instruction  from  the 
OT.  Koyo  argues  that  the  Department, 
for  these  final  result^,  must  adjust  for 
U.S.  direct  seUing  expenses  by  adding 
these  expenses  to  FMV,  rather  than  by 
subtracting  them  from  USP. 

NSK  argues  that  the  Department's 
treatment  of  U.S.  direct  selling  expenses 
as  adjustments  to  USP  was  contrary  to 
law  and  judicial  precedent.  NSK  argues 
that  U.S.  direct  selling. expenses  are 
properly  treated  as  upward  adjustments 
to  FMV. 

Timken  counters  that  the  law  requires 
Customs  to  collect  the  full  amotmt  of 
the  difference  between  USP  and  FMV, 
and  if  an  improper  denominator  is  used 
in  calculating  the  ad  valorem 
appraisement  rate,  respondents  will 
escape  collection  of  the  full  aniount  of 
duties.  Timken  asserts  that  in  order  for 
Customs  to  apply  appraisement  rates  to 
the  entries  subject  to  these  reviews,  the 
Department  should  calculate  the 
percentage  rates  on  the  basis  of  entered 
value.  If  this  is  done,  Timken  claims 
there  will  be  no  difference  in  the  rates 
calculated  regardless  of  whether  the 
expenses  are  subtracted  from  USP  or 
added  to  FMV. 

Moreover,  Timken  notes  that  the 
Department  has  declined  to  follow  the 
decisions  cited  by  NSK  and  Koyo  (J  990/ 
91  and  1991/92  TRBs).  on  the  grounds 
that  an  appeal  of  the  underlying  issue  is 
pending  in  other  TRB  litigation. 
Therefore,  Timken  states  that  the 
Department  should  continue  to  deduct 
direct  selling  expenses  from  USP  rather 
than  add  them  to  FMV. 

Depariment's  Position:  It  is  our 
longstanding  practice,  piusuant  to 
section  772(e)(2)  of  the  Tariff  Act,  to 
deduct  all  expenses  inciured  in  the 
United  States,  including  direct  selling 
expenses,  in  calculating  ESP.  In 
calculating  purchase  price  (PP), 
adjustments  for  differences  in  COS  " 
pursuant  to  19  CF.R.  §  353.56, 
including  direct  selling  expenses,  are 
made  to  FMV,  and  no  deduction  of 
direct  selling  expenses  is  made  from  PP. 
This  is  necessary  to  avoid  a  sjrstematic 
distortion  in  the  amounts  of  duty 
assessed  which  would  resuh  if  the  value 
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on  which  dumping  margins  weie 
calculated  were  consistently  different 
than  the  entered  value,  to  which 
Customs  will  apply  te  margin 
luelsi 


Entered  value Is'most  commonly 
based  on  the  price  to  the  United  States 
bistween  the  exporter  and  the  importer. 
In  contrast,  the  basis  of  ESP  is  the  resale 
price  in  the  United  States  to  the  first 
unrelated  purchaser,  which  will 
approximate  the  entered  value  only  after 
all  expenses  incurred  in  the  United 
States  (including  direct  selling 
expenses)  are  deducted.  PP  will 
approximate  the  entered  value  without 
the  deduction  of  any  expenses  because 
the  direct  selling  expenses  are  incurred 
in  the  exporting  country  and  included 
in  the  price  to  the  United  States  used  for 
t>oth  PP  and  entered  value. 

On  September  30.  1994.  the  Federal 
Circuit  reversed  the  decisions  of  the  CTT 
in  JCoyo  Seiko  Co.,  Ltd.  and  Koyo 
Corporation  of  U.S.A.  and  Isuzu  Motors, 
Ltd.  and  American  Isuzu  Motors,  Inc.,  v. 
United  States  and  The  Timken 
Company  (93-1525,  93-1534).  holding 
that  "(n)othing  in  the  plain  language 
•   •   •  of  the  Antidumping  Act 
precludes  Commerce's  approach  of 
adjusting  exporter's  sales  price  by 
deducting  therefrom  certain  direct 
selling  expenses  incurred  in  the  United 
States.  Indeed.  Commerce's  stated 
rationale  for  its  approach  is  well  within 
the  bounds  of  reasonableness." 
Therefore,  we  have  maintained  our 
practice  for  these  final  results. 

Comment  13:  Timken  maintains  that 
Koyo  caimot  consolidate  its  sales  to  a 
related  distributor  and  then  report  the 
selling  expenses  of  that  distributor  (e.g., 
indirect  selling  exfwnses,  credit),  when 
it  reported  the  sale  between  Koyo  and 
its  related  distributor  and  did  not  report 
the  distributor's  re-sale  prices  to 
unrelated  parties.  In  Timken's  view. 
Koyo's  ad  hoc  treatment  of  related 
distributors'  expenses  and  sales 
information,  which  were  consolidated 
for  some  purposes  and  not  for  others, 
renders  the  entire  indirect  selling 
expense  claim  invalid. 

Koyo  states  that  Timken 
misinterpreted  the  verification  report, 
which  makes  clear  that  Koyo  reported 
only  selling  expenses  incurred  by  Koyo 
at  its  headquarters  and  sales  offices,  and 
did  not  include  any  expenses  incurred 
by  related  companies. 

Department's  Position:  We  disagree 
with  Timken.  We  have  reexamined  the 
documents  cited  by  Koyo.  including  the 
home-market  verification  report,  and 
have  concluded  that  the  information  on 
the  record  regarding  Koyo's  indirect 
selling  expenses  is  accurate.  Although 
we  have  aidjusted  Koyo's  home-market 
indirect  selling  expenses  as  a  resuh  of 


other  positions  taken  by  the  Department 
for  these  final  results,  we  are  satisfied 
that  Koyo  submitted  only  those 
expenses  it  inciured  at  its  headquarters 
and  sales  offices. 

Comment  14:  Timken  maintains  that 
in  the  preliminary  results  of  review  for 
Yamaha,  the  Department  erroneously 
deducted  an  imputed  adjustment  for 
home-market  credit  expense  from  FMV. 
Because  Yamaha  made  no  claim  for  this 
adjustment.  Timken  asserts  that  the 
Department  is  under  no  obligation  to 
adjust  for  this  expense,  and  that  for  the 
final  results  the  Department  should  not 
make  the  credit  exp>ense  adjustment  to 
FMV. 

Department's  Position:  We  agree.  The 
CTT  has  stated  that  the  burden  of 
proving  entitlement  to  adjustments  rests 
with  the  respondent  making  the  claim 
[Timken  //).  Therefore,  we  have  not 
made  an  adjustment  to  FMV  for 
Yamaha's  imputed  credit  expenses. 

Comments  Regarding  Calculation  of 
USP 

Comment  15:  Timken  asserts  that 
section  772  of  the  Tariff  Act  requires  the 
Department  to  adjust  USP  for  "all  costs, 
charges,  and  expenses  .  .  .  incident  to 
bringing  the  merchandise  from  the  place 
of  shipment  in  the  country  of 
exportation  to  the  place  of  delivery  in 
the  United  States.  .  .  ."  Timken  states 
that  this  includes  pre-sale  inland 
freight.  In  contrast.  Timken  observes 
that  there  is  no  similar  provision  for 
deduction  of  such  expenses  from  FMV. 
Therefore.  Timken  argues  that  the 
statute  calls  for  distinct  treatment  of 
pre-sale  inland  freight,  depending  upon 
whether  USP  or  FMV  is  at  issue. 

Timken  notes  that  the  Federal 
Circuit's  rejection  of  the  Department's 
practice  of  treating  home-market  pre- 
sale  inland  freight  as  a  direct  deduction 
from  FMV  is  categorical  and  not  limited 
to  the  PP  context  (Ad  Hoc  Committee  of 
AZ-NM-TX-FL  Producers  of  Gray 
Portland  Cement  v.  United  States,  Slip 
Op.  93-1239  (Fed.  Cir..  January  S,  1994) 
(Ad  Hoc  Committee)).  Timken  asserts 
that  the  Department's  implementation  of 
Ad  Hoc  Committee  requires  that  any 
adjustment  for  pre-sale  inland  freight  be 
made  pursuant  to  the  ESP  offset  (as  an 
indirect  selling  expense),  rather  than 
pursuant  to  the  COS  provision  of 
section  773  of  the  Tariff  Act. 

Koyo  points  out  that  the  Department 
treated  pre-sale  inland  freight  as  an 
indirect  expense,  which  is  contrary  to 
the  Department's  established  practice  in 
previous  reviews  of  this  case  of  treating 
pre-sale  inland  freight  as  a  direct  selling 
expense.  Koyo  cites  1990/91  and  1991/ 
92  TRBs. 


Koyo  states  that  in  Ad  Hoc 
Committee,  which  involved  PP  sales, 
the  Federal  Circuit  held  that  the 
Department  may  not  make  a  deduction 
for  pre-sale  inland  freight  in  calculating 
FMV.  Koyo  notes,  moreover,  that  the 
Federal  Circuit's  decision  explains  that 
the  case  before  it  was  a  departure  from 
the  Department's  longstanding  practice 
of  deducting  pre-sale  transportation 
expenses  from  FMV  in  ESP  situations. 

Therefore,  Koyo  maintains  that  the 
Department  should  continue  its  practice 
of  deducting  pre-sale  inland  freight 
expenses  as  direct  selling  expenses  from 
FMV.  Koyo  also  asserts  that  Timken's 
reliance  on  Ad  Hoc  Committee  is 
misplaced  because  the  decision  applied 
only  to  situations  involving  PP 
transactions  and  does  not  apply  to 
Koyo's  transactions  in  these  reviews 
where  USP  is  calculated  using  ESP. 

NSK  argues  that  the  Ad  Hoc 
Committee  decision  has  no  bearing  on, 
NSK's  sales.  NSK  contends  that  the 
Federal  Circuit  decision  involved  PP 
sales,  in  which  foreign  inland  freight 
was  post-sale  freight,  whereas  NSK's 
sales  are  ESP  sales,  in  which  all  inland 
freight  is  pre-sale  freight.  NSK  argues 
that,  in  an  ESP  analysis,  the  deduction 
of  pre-sale  bright  from  USP  but  not 
from  home-market  price  would  result  in 
an  unequal  comparison. 

Department's  Position:  The  Ad  Hoc 
Committee  decision  states  that  the 
statute  does  not  give  the  Department  the 
authority  to  deduct  home-market 
movement  expenses  from  FMV  by 
invoking  its  inherent  power  to  fill  in 
"gaps"  in  the  antidumping  statute  (Ad 
Hoc  Committee,  Slip.  Op.  93-1239). 
Consistent  with  the  rationale  of  this 
decision,  the  Department  applies  this 
methodology  to  both  PP  and  ESP 
situations.  As  a  result,  we  must  now 
evaluate  a  claim  for  pre-sale  inland 
freight  within  the  context  of  the  COS 
adjustment  provision  of  the  Tariff  Act. 
With  respect  to  Koyo's  and  NSK's 
claims  of  having  incurred  pre-sale 
freight  expenses,  we  find  that  neither 
claim  is  directly  related  to  any  specific 
sale  and  no  specific  sale  is  anticipated 
at  the  time  when  respondents  incurred 
the  pre-sale  inland  freight  expense. 
Consistent  with  our  practice  regarding 
non-sales-specific  expenses,  we  have 
treated  pre-sale  inland  freight  for  NSK 
and  Koyo  as  a  home-market  indirect 
selling  expense  (19  CFR  353.56(b)(2)). 

Comment  16:  Timken  notes  that  in  the 
preUminary  results  the  Department 
excluded  NSK's  sales  with  prices  of  zero 
from  the  margin  analysis.  Timken 
contends  that  these  sales  are  Ukely 
sample  or  promotional  sales,  and  should 
be  included  in  the  margin  calculation  as 


required  by  both  the  statute  and  past 
Department  practice. 

NSK  argues  that  transactions  showing 
zero  prices  are  not  "sales"  because  sales 
require  the  payment  of  money,  and  are 
thus  more  properly  viewed  as  Selling 
expenses.  NSK  notes  that,  as  verified  by 
the  Department,  sample  sales  are 
included  in  NSK's  reported  SG&A 
expenses,  and  thus  should  not  be 
included  in  the  Department's  analysis  of 
sales. 

Department's  Position:  We  agree  with 
Timken.  Our  general  practice  has  been 
to  include  zero-priced  sample  U.S.  sales 
in  margin  calculations.  In  AfBs  D, 
where  our  policy  is  discussed  at  length, 
we  stated. 

Sample  sales  Call  outside  tl>e  scope  of  the 
review  when  the  respondent  can  demonstrate 
that  no  transfer  of  ownraship  has  occurred 
between  the  exporter  and  the  unrelated  U.S. 
purchaser  ...  the  statute  and  the  regulations 
require  the  Dep>artnient  to  analyze  all  sales 
within  the  period  of  review. .  .  . 
Consequently,  all  U.S.  zero-price  sales  have 
been  included  for  the  final  margin 
calculation. 

In  Granular  PTFEfrom  Japan  we 
excluded  certain  U.S.  sample  sales  frvm 
our  analysis.  In  that  case,  however, 
sample  goods  were  provided  to 
customers  for  testing.  Because  of  the 
nature  of  the  product,  once  tested,  the 
sample  could  not  be  returned.  Although 
a  transfer  of  ownership  had  occxured, 
the  product  had  not  been  used  for 
commercial  consumption,  and  thus 
could  not  be  said  to  have  been  "sold" 
(see  Granular  Polytetrafluoroethylene 
Resin  from  Japan;  Final  Results  of 
Review.  58  FR  50345  (September  27. 
1993)).  In  this  case  NSK  states  that  its 
sample  sales  involve  transfer  of 
ownership  and  makes  no  claim  that  the 
samples  are  destroyed  or  rendered 
unusable,  as  in  Granular  PTFE  from 
Japan.  Accordingly,  we  have  included  ' 
all  U.S.  sample  sales  in  our  analysis  for 
these  final  results  of  review. 

Comment  1 7:  Timken  argues  that 
NSK's  selling,  general,  and 
administrative  expenses  (SC&A)  for  U.S. 
sales  are  imderreported.  Timken  notes 
that  NSK  excluded  SG&A  expenses 
which  it  claimed  to  be  related  to  NSK's 
U.S.  subsidiary's  manufacturing 
operations.  Timken  argues  that  NSK  has 
not  provided  evidence  to  support  such 
a  claim,  and  that  the  E)epartment,  in  the 
1974/80  reviews,  rejected  a  similar 
claim.  Timken  contends  that  the 
Department  should  recalculate  NSK's 
SG&A  expenses  to  include  the 
"manufacturing-related"  expenses. 

NSK  argues  that  expenses  specifically 
related  to  U.S.  manufactiuing  should 
not  be  included  in  SG&A  expenses.  NSK 
maintains  that,  in  the  administrative 


reviews  of  the  AFB  wders,  the 
Department  recognized  that  a  portion  of 
NSK's  SG&A  expenses  are  properly 
related  to  U.S.  manufJacturing.  NSK 
contends  that  it  would  be  unreasonable 
to  deny  NSK  a  similar  allocation  in 
these  reviews. 

Department's  Position:  We  agree  with 
Timken.  NSK  has  fJsiled  to  support  its 
claimed  allocation  in  either  these  or 
previous  segments  of  this  proceeding. 
At  verification  we  noted  that  while  total 
SG&A  expenses  attributable  to 
manufacturing-related  ex]}enses  had 
been  verified,  "NSK  did  not  provide 
evidence  to  substantiate  the  amounts  to 
be  allocated  to  manufacturing  only"  (see 
Verification  Report.  March  27, 1987,  p. 
10).  TTierefore,  for  these  final  results  of 
review  we  have  recalculated  NSK's 
SG&A  expenses  to  be  deducted  from 
USP  to  include  the  "manufacturing- 
related"  expenses. 

Comment  18:  Timken  notes  that  NSK 
reported  an  export  inspection  fee 
appUcable  to  exports  to  the  United 
States  in  1985/86,  and  Timken 
presumes  that  similar  expenses  were 
also  incurred  for  other  periods.  Timken 
contends  that  the  Department  has  not 
adjusted  USP  for  these  expenses  in  the 
1980/85  reviews. 
NSK  agrees  with  Timken's  contention. 
Department's  Position:  In  the 
preliminary  results  we  did  not  adjust 
USP  for  export  inspection  fees.  We  have 
made  the  necessary  changes  to  our 
calculations  for  these  final  results  of 
review. 

Comment  19:  Timken  argues  that  for 
1980  through  1982,  NSK  claims  that  it 
had  no  loans  in  the  United  States,  and 
challenges  the  "average  lending  rate" 
methodology  NSK  used  to  determine 
credit  expenses  and  inventory  carrying 
costs.  Timken  claims  that  the  "average 
lending  rate"  used  by  NSK  is  the  rate 
charged  on  intra-company  loans. 
Timken  argues  that  the  Department 
should  recalculate  the  U.S.  interest  rate 
based  on  the  formula  used  by  NSK  for 
the  other  periods  (i.e.,  the  U.S.  prime 
lending  rate  plus  a  given  factor). 

NSK  argues  that  its  reported  "average 
lending  rate"  was  in  fact  the  average 
interest  received  on  short-term  deposits, 
and  thus  reflects  NSK's  true  credit  costs. 
NSK  argues  that,  as  verified  by  the 
Department,  NSK  had  no  loans  for  the 
period  1980  through  1982,  and, 
therefore,  its  cost  of  credit  is  properly 
the  opportimity  cost  of  late  payment, 
i.e.,  unrealized  interest  from  short-term 
deposits. 

Department's  Position:  We  agree  with 
NSK.  We  verified  that  NSK  had  no  loans 
for  the  period  1980  through  1982  and 
agree  that  NSK's  credit  costs  are  the 
opportunity  costs  of  late  payment,  and 


therefore,  properly  captured  using  the 
average  interest  rates  on  short-term 
deposits. 

tkutunent  20:  Timken  maintains  that 
Koyo's  conclusion  that  50  percent  of  its 
inland  freight  costs  are  direct  aad  50 
percent  are  indirect  is  an  imsupported 
estimate  of  pre-sale  and  post-sale  inland 
freight  expense  and,  therefore,  should 
be  rejected  in  its  eiuirety,  or,  at  a 
minimum,  all  of  Koyo's  inland  freight 
expenses  should  be  considered  as 
indirect  selling  expenses. 

Koyo  counters  that  there  is  no 
evidence  that  its  reported  freight 
expenses  are  inaccurate  or  unreliable. 
Koyo  states  that  the  Department  verified 
the  accuracy  of  its  frei^t  expense 
amoimt,  and  that  the  Department's 
practice  of  treating  pre-sale  and  post- 
sale  inland  freight  as  direct  selling 
expenses  renders  the  amount  of  the 
allocation  between  the  two  types  of 
expenses  immaterial. 

Department's  Position:  Although 
Koyo  requested  that  we  deduct  pre-sale 
inland  frieight  as  direct  selling  expenses 
frxjm  FMV,  it  allocated  total  freight 
expenses  into  direct  and  indirect 
categories  in  its  submission.  Koyo 
contends  that  it  did  not  distinguish 
post-sale  and  pre-sale  freight  expenses 
in  its  records  at  that  time  and,  therefore, 
allocated  half  of  the  expenses  to 
warehouse  transfers  and  half  to  direct 
inland  freight.  We  verified  the  acctu^cy 
of  Koyo's  total  freight  expenses  and 
accept  Koyo's  allocation  of  these 
expenses  as  the  best  estimate  possible 
given  the  lack  of  specificity  of  Koyo's 
records  at  the  time.  Therefore,  we  have 
continued  to  accept  Koyo's  allocation  of 
direct  and  indirect  home-market  freight 
expenses  in  these  final  results,  treating 
50  percent  of  total  freight  expenses  as 
pre-sale  freight  (an  indirect  selUng 
expense)  and  50  percent  as  post-sale 
freight  (a  direct  selhng  expense 
deduction  fitMn  FMV). 

Comment  21.- Timken  contends  that 
the  Department  should  deduct  a 
reasonable  profit  amount  from  ESP. 
Timken  concedes  that  the  statute  is 
silent  on  this  question,  but  states  that 
there  is  broad  international 
understanding  that  reseller  profits 
should  be  deducted  in  ESP-type      , 
situations. 

NSK  argues  that  the  E>epartment  has 
consistently  rejected  Timken's 
argiunent,  and  has  been  sustained  by  the 
err.  Therefore,  the  Department's 
treatment  of  profit  is  in  accordance  with 
the  law. 

Koyo  behaves  that  Timken's  argument 
should  be  rejected  not  only  because 
there  is  no  statutory  basis  for  deducting 
profit  from  ESP,  but  Timken's 
interpretation  of  the  statute  would 
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raquiie  a  fundamental  change  in  a  well- 
established  Department  practice. 
According  to  Koyo,  section  772(e)  of  the 
Tariff  Act  directs  that,  for  purposes  of 
calculating  ESP.  the  price  shaU  be 
reduced  by  the  amount  of  "commissions 
for  selling  in  the  United  States  the 
particular  merchandise  under 
consideration."  Koyo  asserts  that  the 
Department  (and.  prior  to  1980.  the 
Department  of  the  Treasury),  interprets 
this  provision  literally  [i.e.,  that 
"commission"  does  not  include 
"profit"),  citing  Timken  //and  Timken 
Co.  V.  United  States.  630  F.Supp.  1327. 
17783-44  (CIT  1986).  Koyo  concludes 
that  there  is  no  basis  upon  which  to 
overturn  the  Department's  decision  not 
to  deduct  profits  fiom  ESP. 

Department's  Position:  We  agree  with 
Koyo  and  NSK.  Sections  772(d)  and  (e) 
of  the  Tariff  Act  do  not  include  resale 
profits  among  the  detailed  list  of 
adjustments  that  the  Department  is 
authorized  to  make  to  USP  in  ESP 
situations.  Thus,  there  is  no  provision  in 
the  statute  by  which  we  can  make  the 
adjustment  that  Timken  requests. 

Comment  22:  Timken  points  out  that 
the  Department,  in  several  recent 
administrative  reviews,  rejected  Koyo's 
U.S.  discount  data  because  they  were 
aggregated,  rather  than  transaction- 
specific.  Timken  states  that  aggregated 
discounts  or  price  adjustments  are 
imreliable  for  purposes  of  antidumping 
analysis.  Timken  cites  AFBs  Ul,  wherein 
the  Department  rejected  Koyo's  U.S. 
discounts  and  sales  allowances  because 
Koyo  did  not  report  them  on  a 
transaction-specific  basis.  In  that 
review,  Timken  asserts  that  the 
Department  assigned  to  Koyo,  as  BIA, 
the  highest  percentage  discount  or  sales 
allowance  of  any  U.S.  sale  to  all  sales 
that  received  a  discount  or  sales 
allowance.  Timken  believes  the 
Department  should  he  consistent  with 
its  approach  in  AFBs  III. 

Moreover,  Timken  maintains  that  the 
Department  should  not  grant  any 
adjustment  for  upward  PSPAs  to  USP 
given  that  Koyo's  claim  is  based  on 
averages  of  price  adjustments  and 
discounts  on  in-scope  and  out-of-scope 
merchandise  rather  than  transaction- 
specific  price  adjustments  and 
discounts  on  in-scope  merchandise. 

Koyo  contends  that  the  application  of 
BIA  for  U.S.  discounts  would  be 
inappropriate  for  these  reviews  because 
BIA  is  normally  reserved  for  situations 
in  which  a  respondent  fails  to  comply 
%irith  an  information  request  from  the 
Department.  Koyo  cites  Olympic 
Adhetives  v.  United  States,  899  F.2d 
1S6S.  1572  (Fed.  Or.  1090).  in  support 
of  its  contention. 


In  this  instance,  according  to  Koyo. 
the  Department  never  informed  Koyo 
that  the  methodology  Koyo  used  in  1991 
for  reportiitg  U.S.  discounts  and  sales 
allowances  would  no  longer  satisfy  the 
Department's  new  standard  in  the  more 
recent  final  results  of  review  the 
Department  pubUshed  for  TRBs  and 
AF3s  in  1993.  Thus.  Koyo  concludes 
that  it  would  be  extremely  unfair  for  the 
Department  to  reject  Koyo's  claimed 
U.S.  discounts  at  this  late  stage  of  these 
long-delayed  reviews. 

Department's  Position:  We  agree  with 
Timlien.  In  these  reviews  of  TRBs  it  has 
been  the  consistent  practice  of  the 
Department  to  require  that  discoimts  be 
reported  on  a  transaction-specific  basis. 
As  early  as  June  6, 1991,  in  our  final 
results  of  review  for  the  1987/88  POR 
( Tapered  Roller  Bearings  from  Japan; 
Final  Results  of  Review.  56  FR  26059) 
{TRBs).  we  stated  that  Koyo's 
methodology  of  calculating  one 
discount  factor  for  all  bearing  sales  and 
assigning  it  to  a  group  of  customers  is 
not  representative  of  actual  TRB  sales 
experience,  since  it  fails  to  tie  the  actual 
discounts  granted  to  the  sales  to  which 
they  apply  (56  FH  26059).  Thus,  we  did 
not  allow  discounts,  rebates,  or  price 
adjustments  based  on  broad  allocations 
in  that  review.  Moreover,  in  our  1993 
supplemental  questionnaire  for  these 
administrative  reviews,  we  requested 
doounentation  of  the  discount  rates  in 
effect  during  each  of  the  PORs.  We  also 
asked  Koyo  to  report  discounts  and 
sales  allowances  on  a  transaction- 
specific  or.  if  that  were  not  possible,  on 
a  customer-specific  basis.  However. 
since  Koyo  did  not  report  its  U.S. 
discounts  and  sales  allowances  on  a 
transaction-specific  basis  for  the  reviews 
in  question,  we  assigned,  as  BIA,  the 
highest  percentage  discoimt  reported  for 
any  U.S.  sale  to  all  sales  that  received 
a  discount  during  each  POR. 

Comment  23:  Timken  contends  that 
Koyo's  ESP  offset  cap  is  infiated  due  to 
the  Department's  inclusion  of  freight- 
out  expense  and  commissions  which  the 
Department  should  re-classify  as  direct 
selling  expenses,  not  indirect.  Timken 
points  out  that  Koyo  reported  its  U.S. 
sales  commissions  on  a  transaction-by- 
transaction  basis  as  direct  expenses. 
Similarly,  Timken  states  that  there  is  no 
basis  for  including  freight-out  in 
indirect  selling  expenses  since  freight, 
in  general,  is  considered  a  movement 
charge  when  calculating  USP. 

Koyo  agrees  that  the  Department 
should  define  the  ESP  offset  cap  in  the 
same  manner  as  in  its  other  recent  TRB 
reviews. 

Department's  Position:  We  agree  with 
Timken  that  freight  incurred  in  the 
United  States  should  be  treated  as  a 


direct  deduction  from  USP  pursuant  to 
19  CFR  353.41(d)  and  have  done  so  for 
these  final  results.  However,  the 
Department  rejected  Koyo's  claim  for  a 
deduction  for  home-market 
commissions  because  Koyo  was  unable 
to  tie  the  total  ctmmiission  amount  to 
sales  of  covered  merchandise  at 
verification.  We  have,  therefore, 
included  U.S.  commissions  in  the  ESP 
cap.  pursuant  to  19  CFR  353.56(b). 

Comment  24:  Timken  objects  to 
Koyo's  reporting  of  U.S.  freight 
expenses  based  on  sales  value.  Timken 
notes  that  the  Department  requested  that 
Koyo  report  its  &«ight-in  expense  based 
on  the  cost  of  goods  sold,  but  Koyo 
indicated  that  it  was  unable  to  comply. 
Timken  cites  TRBs  to  assert  that  the 
Department's  consistent  position  is  that 
"allocation  of  freight  costs  by  volume, 
weight,  distance,  or  a  combination  of 
these,  is  preferable  to  allocations  based 
on  sales  value"  (TRBs  56  FR,  41508, 
Comment  17).  Timken  requests  that  the 
Department  re-allocate  freight  expenses 
based  on  the  weight  of  the  merchandise, 
since  the  net  weight  of  individual 
bearings  is  available  in  the 
administrative  record  of  these  reviews. 

Koyo  claims  that  its  method  of 
allocating  freight  expenses  over  the 
sales  value  of  the  subject  merchandise 
remains  the  most  acciuate  method 
available  to  account  for  these  expenses. 
Koyo  asserts  that  the  Department 
accepted  this  method  as  reasonable  in 
prior  reviews  and  should  continue  to  do 
so  for  these  final  results. 

Department's  Position:  We  agree  with 
Koyo.  While  we  have  stated,  as  Timken 
notes,  that  allocations  of  freight  costs  by 
volume,  weight,  distance,  or  a 
combination  of  these  elements  are 
preferable  to  allocations  based  on  sales 
value,  we  have  also  recognized  that 
individual  bearing  firms  do  not 
maintain  records  of  freight  expenses 
based  on  weight  (see  TRBs).  "Therefore, 
we  determined  that  Koyo's  allocation  of 
freight  expense  based  on  value  is  a 
reasonable  method  and  does  not 
produce  distorted  results. 

Comment  25:  Timken  states  that  the 
Department  is  faced  with  competing 
data  for  export  sales  expenses  reported 
in  May  1991  (revised  November  1993) 
and  export  department  expenses 
verified  in  1987  for  the  period  1974/85. 
Since  both  the  March  1987  and 
November  1993  verification  reports 
indicate  that  total  export  expenses  were 
"imsubstantiated"  or  an  aspect  of  the 
expense  was  "not  verified,"  the 
Department  should  use  the  highest 
figure  on  the  record  for  determining 
export  selling  expenses. 

Koyo  counters  that  Timken  has 
misconstrued  language  in  the 


Department's  verification  report  that 
Koyo  failed  verification  regarding  its 
selling  expenses.  Koyo  asserts  that  the 
statement  that  the  breakdown  of 
employees  into  various  categories  "was 
not  verified"  means  that  the  verification 
team  did  not  address  that  issue  in  detail, 
and  not,  as  Timken  has  interpreted  it, 
that  Koyo  failed  verification  regarding 
its  selling  expenses. 

Department's  Position:  We  agree  with 
Koyo  that  Timken  misinterpreted  the 
verifiers'  explanation  of  Koyo's  home- 
market  indirect  selling  expenses, 
specifically  selling  expenses  incurred  in 
Japan  vfith  respect  to  U.S.  sales.  Since 
export  selling  expenses  were,  indeed, 
satisfactorily  verified  in  November 
1993,  we  have  used  the  e.xport  selling 
expenses  reported  in  Exhibit  C-16  of 
Koyo's  November  10, 1993,  submission. 

Comment  26:  Timken  asserts  that 
Koyo.  in  its  calculation  of  U.S. 
inventory  carrying  costs,  failed  to 
include  the  imputed  interest  expense  for 
time  in  transit  bom  Japan  to  its  U.S. 
subsidiary,  American  Koyo  Company   - 
(AKC).  Timken  cites  Silver  Reed 
America,  Inc.  v.  United  States,  12  CIT 
250.  683  F.Supp.  1393  (1988),  as 
support  for  its  position  that  such  an 
interest  expense  can  be  deducted  from 
ESP.  Although  Koyo  contends  that  the 
U.S.  inventory  period  includes  time  in 
transit,  Timken  maintains  that  there  is 
no  support  for  that  claim  in  the 
administrative  record.  Timken  cites  the 
Department's  U.S.  verification  report 
(March  27. 1987),  covering  the  PORs 
from  1974/85  wherein  the  Department 
determined  that  inventory  carrying 
costs,  which  were  reported  on  a  similar 
basis  as  the  present  period,  did  not 
include  time  in  transit  from  Japan. 
Timken  urges  the  Department  to 
increase  the  reported  inventory  time  by 
a  reasonable  time  for  shipment  from 
Japan  to  the  United  States,  using  data 
supplied  by  another  producer,  or  by 
assuming  at  least  thirty-five  days  in 
transit. 

Koyo  states  that  Timken  is  incorrect 
in  its  assertion  that  Koyo's  U.S. 
inventory  carrying  cost  does  not  include 
"time  on  the  water".  Koyo  explains  that 
AKC  takes  title  to  merchandise  when  it 
leaves  Koyo's  warehouse  in  Japan,  and 
it  is  booked  into  AKC's  inventory  at  that 
time.  Therefore,  Koyo  contends  ihat 
AKC's  inventory  values  used  to 
determine  the  average  time  in  inventory 
include  the  value  of  the  inventory  in 
transit. 

Department's  Position:  We  disagree 
with  Timken.  Koyo  submitted  U.S. 
inventory  carrying  costs  in  two  separate 
stages,  the  expenses  inciured  in  Japan 
for  exported  goods  and  the  inventory 
expenses  associated  with  U.S.  sales. 


Koyo  states  that  these  costs  include 
"time  on  the  water".  Because  its  sales 
were  satisfactorily  verified,  and  we  have 
no  reason  to  believe  that  this  exp>ense  is 
inaccurate,  we  have  continued  to  use 
Koyo's  U.S.  inventory  carrying  costs  as 
reported. 

Comments  Regarding  COP  and  CV 

Comment  27:  Timken  argues  that  NSK 
reported  interest  expenses  for  COP  net 
of  interest  income,  but  NSK  did  not 
demonstrate  that  this  income  stemmed 
solely  firom  short-term  deposits  or 
normal  operations.  Timken  contends 
that  the  Department  should  recalculate 
NSK's  COP  based  on  gross  interest 
expenses,  or  in  the  alternative, 
recalculate  the  interest  expense  factor  to 
exclude  long-term  interest  income  based 
on  a  supplementary  cost  response  in 
which  NSK  segregated  short-term  and 
long-term  interest  revenue. 

NSK  agrees  with  Timken 's  contention 
that  the  submitted  COP  figures 
incorrectly  included  an  interest  expense 
net  of  all  interest  income.  NSK  suggests 
that  the  Department  should  recalculate 
the  interest  expense  factor  based  on  the 
supplementary  cost  response  figures. 

Department's  Position:  The  interest- 
expense  factor  should  reflect  only  short- 
term  interest  income  attributable  to  the 
normal  production  of  the  merchandise 
within  the  scope  of  the  order.  We  have 
reviewed  NSK's  data  for  this  claimed 
adjustment  and  are  satisfied  that  the 
firm  attributed  the  reported  interest 
income  only  to  the  production  of 
merchandise  within  the  scope  of  the 
order.  We  did  not  find  evidence  on  the 
record  to  suggest  that  some  portion  of 
the  claimed  interest  income  is 
attributable  to  the  production  of  other 
merchandise  or  associated  with  long- 
term  deposits. 

Therefore,  for  these  final  results  we 
have  recalculated  NSK's  interest    . 
expenses  based  on  a  NSK's 
supplementary  COP  response,  wherein 
NSK  segregated  short-term  and  long- 
term  interest  income. 

Comment  28:  Timken  argues  that  the 
Department's  deduction  from  CV  for 
home-market  selling  expenses  is 
overstated  for  NSK.  Timken  contends 
that  the  Department  calculated  selling 
expenses  by  applying  reported  factors  to 
CV  to  determine  the  amount  of  selling 
expenses  to  deduct  from  CV,  which 
already  includes  selling  expenses,  rather 
than  applying  those  factors  to  COP. 
NSK  argues  that  CV  is  a  proxy  for 
price,  and  that  since  the  selling  expense 
factors  reported  were  calculate  as  a 
percentage  of  total  sales,  these  factors 
are  correctly  applied  to  CV. 

Department's  Position:  We  agree  with 
Timken  in  part.  To  avoid  overstating  the 


home-market  seUing  expense 
adjustments,  and  given  that  we  have  the 
home-market  unit  prices,  we  have 
applied  the  reported  selling  expense 
factors,  expressed  as  a  fiercentage  of 
unit  price,  to  obtain  a  yen  amount  for 
the  expense.  We  then  deducted  the 
resulting  amounts  from  CV. 

Comment  29:  According  to  Timken. 
the  Department  should  exclude  below- 
cost  sales  in  calculating  profit  for  CV. 
Timken  cites  section  773(e)  of  the  Tariff 
Act  to  argue  that  CV  includes  profit 
earned  on  sales  "in  the  ordinary  course 
of  trade".  Since  CV  is  merely  an 
alternative  basis  for  determining  FMV, 
and  the  Department  disregards  below- 
cost  sales  when  sales  form  the  basis  of 
FMV,  Timken  asserts  that  the 
Department  should  not  include  any 
below-cost  sales  in  its  calculation  of 
profit  for  CV. 

Timken  notes  that  the  E)epartment 
recognized  the  need  for  this  balance  in 
Timken  II  and  in  Asociacion 
Colombiana  de  Exportadores  de  Flares 
v.  United  States,  13  CIT  25.  704  F.Supp. 
1114, 1124,  (1989),  aff'd,  901  F.2d  1089. 
cert,  denied.  498  U.S.  848  (1990). 
Timken  points  out  that  in  these  cases 
the  question  was  whether  CV  is 
properly  subject  to  COS  adjustments 
pursuant  to  19  CFR  353.56,  which 
provides  for  adjustments  to  home- 
market  price  for  certain  types  of  selling 
expenses.  Timken  notes  tl^t  the  QT 
held  that  adjustments  were  proper, 
given  the  functional  equivalent  of  CV 
and  FMV. 

Timken  states  that  in  Certain 
Stainless  Steel  Wire  Rods  from  France, 
58  FR  68865  (December  29. 1993),  the 
Department  recognized  that  non-arm 's- 
length  sales  to  related  parties  should  not 
be  included  in  the  profit  calculation  for 
CV.  Timken  concludes  that  the  same 
reasoning  applies  to  below-cost  sales  in 
the  home  market  and  that  the  statute's 
reference  to  sales  in  the  ordinary  course 
of  trade  does  not  include  below-cost 
sales  when  those  sales  are  made  in 
substantial  quantities  over  an  extended 
period  of  time. 

Citing  section  773(e)  of  the  Tariff  Act. 
NSK  argues  that  the  statute  does  not 
require  that  sales  below  cost  be 
excluded  in  the  calculation  of  profit  of 
the  class  or  kind  of  merchandise  under 
consideration. 

Koyo  asserts  that  Timken 's  arguments 
run  contrary  to  the  statute  and  represent 
imprecedented  and  radical  departure 
from  the  Department's  past 
administrative  practice.  Koyo  notes  that 
the  Department  has  recently  rejected 
substantially  identical  argtunents  made 
by  Timken  in  the  most  recent  TRB 
reviews  and  the  two  most  recent  AFB 
reviews  {1990/91  and  1991/92  TRBs.  58 
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FR  64728:  AFBtlB,  M  FR  39751;  AFB» 
II.  57  FR  2B374\.  Kayo  concludes  that 
the  Departnont  should  reject  Timken's 
arguments  and  continue  its 
longstanding  practice  of  including  all 
home-market  sales  in  the  calculation  of 
profit  for  CV. 

Department's  Position:  As  noted  by 
Koyo,  the  Department  has  rejected 
Timken's  arguments  that  below-cost 
sales  should  not  be  included  in  the 
calculation  of  profit  because  (a)  the 
statute  does  not  exphcitly  provide  that 
below-cost  sales  should  be  disregarded 
in  the  calculation  of  profit,  (bj  the 
definition  of  "ordinary  course  of  trade" 
(section  771(15)  of  the  Tariff  Act)  does 
not  exclude  or  even  mention  sales 
below  cost,  and  (c)  the  provision 
requiring  the  Department  to  disregard 
certain  sales  below  COP  in  the 
calculation  of  FMV  suggests  that  below- 
cost  sales  are  not,  per  se.  outside  the 
ordinary  course  of  trade.  Therefore,  in 
these  reviews  we  have  not  excluded 
below-cost  sales  in  calculatmg  profit  for 
CV  (see,  e.g..  AFBs  III)- 

Comment  30:  Koyo  objects  to  the 
Department's  initiation  of  a  sales-below- 
cost  investigation  on  the  grounds  that 
the  Department  has  acknowledged,  and 
the  err  has  held,  that  Timken's  below- 
cost  allegation  in  1963  for  the  1974 
through  1979  reviews  formed  an 
inadequate  basis  for  a  below-cost 
investigation.  Because  the  1989 
allegation  for  the  1979/86  PORs  was 
based  on  the  1983  allegation.  Koyo 
asserts  that  the  later  allegation  is  also 
inadequate,  in  addition.  Koyo  maintains 
that  both  allegations  were  untimely. 

Koyo  points  to  section  773(b)  of  the 
Tariff  Act.  which  states  that  the 
Department  may  initiate  a  below-cost 
investigation  whenever  it  has 
"reasonable  grounds"  to  believe  sales  of 
subject  merchandise  in  the  home  market 
are  being  made  at  prices  which 
represent  less  than  the  cost  of  producing 
the  merchandiae.  Koyo  maintains  that 
Timken's  1983  and  1989  cost  allegations 
were  not  company-specific  and  instead 
relied  entirely  upon  references  to  public 
sources  and.  therefore,  should  be 
rejected,  Koyo  cites  Ai  Tech  Specialty 
Steel  Corp.  v.  United  States.  575 
F.Supp.  1277  (OT  1983).  in  support  of 
its  position  that  COP  allegations  must  be 
company-specific.  Koyo  states  that 
despite  the  CIT's  decision  that  Timken's 
allegations  were  deficient  with  respect 
to  the  1974/79  PORs.  TLmken  never 
attempted  to  remedy  the  deficiencies  in 
its  cost  allegations  regarding  the  periods 
covered  by  the  1979/86  administrative 
revie%w. 

Koyo  states  that  prior  to  the 
promulgation  of  19  CFR  353.31.  which 
requires  all  below-cost  allegations  to  be 


filed  within  120  days  of  the  initiation  of 
the  administrative  review,  the 
Department  examined  the  span  of  time 
be^veen  wtien  Tixakeo  possessed 
sufficient  information  to  make  the 
allegation  and  when  the  beknv-cost 
allegation  was  actually  made.  Ko)ro  cites 
Color  Television  Receivers,  Except  for 
Video  Monitors,  from  Taiwan  (51  FR 
46895.  December  29.  1986).  which 
stated  that  possessing  information  4 
months  prior  to  making  a  COP 
allegation  was  enough  time  to  make  the 
allegation  untimely.  Koyo  states  that  the 
Department  relied  on  these  parameters 
in  dismissing  two  below-cost 
allegations,  one  10  months  after  the 
release  of  cost -of-manufacture  data,  the 
other  12  months  later,  submitted  by 
Timken  against  NSK  m  the  1974/80 
reviews. 

In  contrast  to  the  NSK  situation,  Koyo 
notes  that  the  Department  initiated  a 
below-cost  iii'.estigatiun  of  Koyo  for  the 
1974/79  revievirs  based  on  Timken's 
1983  allegation  despite  the  fact  that  it 
was  based  on  information  that  was 
available  to  Timken  nearly  two  years 
before  it  filed  the  allegation.  Koyo  notes 
that  Timken's  1989  allegation  for  the 
1979/86  reviews  was  filed  three  years 
after  the  end  of  the  final  period  covered 
by  these  reviews,  and  nine  years  after, 
the  end  of  the  first  period  covered  by 
these  reviews. 

Koyo  concludes  that  the  below-cost 
allegation  on  which  the  Department 
predicated  its  cost  investigation  in  the 
1979/86  periods  of  review  was  both 
factually  deficient  and  untimely  and. 
accordingly,  the  Department  should  not 
investigate  whether  Koyo  sold  such  or 
similar  merchandise  in  the  home  market 
at  pncas  below  the  COP.  ° 

'Timken  disagrees  with  Koyo's 
assessment  of  Timken's  1983  below-cost 
allegation  for  the  1974/79 
administrative  reviews;  stating  that 
Koyo's  argument  contains  several  key 
errors  and  omissions,  namely  its  failure 
to  mention  Timken's  supplemental  COP 
allegation  of  April  28. 1992.  or  its 
submission  of  August  19, 1988. 

Timken  notes  that  although  the 
Department  initiated  a  sales-below-cost 
investigation  for  the  1974/79  periods  in 
September  1983.  that  investigation  was 
subsequently  interpreted  to  cover  only 
the  1978/79  period,  and  was  to 
encompass  subsequent  periods  only  if 
the  Department  found  below-cost  sales 
in  the  1978/79  POR.  Timken  states  that 
when  the  Department  found  that  Koyo 
made  below-cost  sales  during  the  1978/ 
79  POR.  it  issued  a  COP  questionnaire 
for  the  1979/86  PORs  in  July  1989. 

Timken  states  that,  upon  completion 
of  the  1974/79  reviews.  Koyo  filed  a  OT 
action  challenging  the  Department's 


decision  to  conduct  a  COP  investigation 
of  Koyo.  Timken  elaborates  on  the 
history  of  that  litigation:  1)  the  court 
ruled  that  Timken's  original  1983 
submission  did  not  meet  the  AI  Tech 
standard  for  initiation  f^a  cost 
investigation  and  remanded  the  case  for 
re-calculation  of  the  margin  without  a 
COP  analysis  {Koyo  Seiko  Co.,  Ltd.  v. 
United  States,  796  F.Supp.  517  (CIT 
1992):  2)  on  Timken's  motion  for 
rehearing,  the  CTT  modified  the  remand 
order,  permitting  Timken  to  supplement 
its  COP  allegation  without  recourse  to 
information  obtained  during  the 
Department's  initial  COP  investigation 
(JCoyo  Seiko  Co.,  Ltd.  v.  United  States, 
16  QT  92-139  at  11  (August  21. 1992)); 
3)  the  Department  determined  and  the 
CTT  affirmed  that  Timken's 
supplemental  allegation  was  a  sufficient 
basis  for  the  below-cost  sales 
investigation  [Koyo  Seiko  Co.,  Ltd.,  et  al. 
V.  United  States  v.  United  States,  819 
F.Supp.  1093  (CTT  1993)). 

With  regard  to  the  1979/86  reviews. 
Timken  asserts  that  it  supplemented  its 
prior  allegations  for  the  1979  through 
1986  reviews  in  April  1992,  based  on 
the  COP  data  Koyo  submitted  in 
response  to  the  July  1989  questiotmaire 
and  the  variable  cost  data  that  would 
have  been  on  the  administrative  record 
in  any  event  Timken  notes  that  Koyo 
failed  to  address  Timken's  April  1992 
submission. 

Department's  Position:  If  we  find  sales 
below  cost  in  the  immediately 
preceding  segment  of  a  proceeding,  we 
have  reasonable  grounds  to  beUeve  or 
suspect  below-cost  sales  in  the 
subsequent  segment  of  the  proceeding 
pursuant  to  section  773(b)  of  the  Tariff 
Act.  Therefore,  we  require  a  response  to 
a  cost  questionnaire  in  an 
administrative  review  subsequent  to 
finding  sales  below  cost  in  a  previous 
segment  of  the  proceeding.  We  decided 
to  proceed  in  the  1979/86  reviews  with 
a  cost  investigation  since,  upon  remand 
in  the  1974/79  litigation,  the 
Department  conducted  a  cost 
investigation  for  1978/79  and  found 
sales  below  cost.  The  Department's 
finding  of  sales  below  cost  in  the  1978/ 
79  review  is  an  adequate  foundation  to 
conduct  a  cost  investigation  in  the 
subsequent  administrative  reviews. 

Comment  31:  Timken  maintains  that 
Koyo's  COP  information  should  be 
rejected  in  its  entirety  as  imreliable 
because  Koyo  admitted  that  its  primary 
records  for  COP  prior  to  1984  were 
destroyed.  According  to  Timken,  the 
information  submitted  by  Koyo  is 
simplv  an  extrapolation  of  data  from  the 
1985/86  POR.  Moreover,  the  data  have 
never  been  verified. 


Timken  points  out  that  the 
Department  rejected  Koyo's  COP  data 
for  the  1978/79  review  as  inconsistent 
and  unreliable  and  consequently  used 
BIA.  According  to  Timken,  Koyo  has  not 
demonstrated  that  the  cost  information 
submitted  for  these  reviews  is  any  more 
acctirate  or  reliable  than  the  cost  data 
rejected  by  the  Department  in  the  1978/ 
79  review.  Moreover,  Timken  notes  that 
corporate  losses  sustained  by  Koyo  in 
the  late  1970's  and  early  1980's  makes 
it  inherently  imreasonable  to  extrapolate 
1985/86  costs  to  this  earlier  period. 

Timken  identifies  the  following 
specific  deficiencies  in  Koyo's  COP 
submissions: 

•  From  1980-86  Koyo  used  three 
separate  and  irreconcilable  COP 
systems. 

•  Post-1983  standards  and  variances 
were  projected  backward  to  yield  costs 
for  the  1979/83  PORs. 

•  "Actual"  and  "reconstructed"  costs 
for  a  limited  sample  of  bearings  differed 
substantially,  calling  into  question  the 
reUability  of  Koyo's  methodology. 

•  Koyo  failed  to  provide  information 
on  transfers  of  production  equipment 
bom  related  parties,  although  Koyo  is  a 
major  manufacturer  of  bearing- 
production  equipment. 

•  Koyo  failed  to  provide  part-number- 
specific  data  regarding  material  usage 
and  prices  during  the  PORs. 

•  The  responses  contain  no  detailed 
information  on  calculation  of  research 
and  development  expenses. 

Timken  asserts  that  the  Department 
should  reject  Koyo's  COP  data  unless  it 
can  establish  that  the  newly-submitted 
data  are  consistent  with  previously- 
verified  information  on  the  record.  If  the 
Department  determines  to  accept  the 
data  as  submitted.  Timken  argues  that 
the  Department  should  make  the 
following  modifications: 

•  Timken  states  that,  under  the 
Department's  precedent  in  AFBs  III  and 
Minivansfrom  Japan  (57  FR  21933,  May 
26, 1992),  interest  income  must  be 
related  to  production  of  the  subject 
merchandise  to  be  allowed  as  ah  offset 
to  interest  expense.  Since  Koyo  was 
unable  to  report  separately  long-  and 
short-term  interest  income  for  the  1979/ 
83  periods,  and  instead  used  net  interest 
expense  based  on  its  experience  during 
the  1983/86  PORs,  Timken  urges  the 
Department  to  use  the  interest  expense 
contained  in  Koyo's  consolidated 
financial  statements. 

•  Timken  maintains  that  the 
Department  should  ensure  that  all 
adjustments  to  CV  are  consistent  with 
the  price-based  adjustments  Koyo 
reported.  If  it  is  not  possible  to  adjust 
the  reported  expenses  in  this  manner, 
the  Department  should  decline  to  make 


any  adjustment  to  CV  for  selling 
expenses. 

•  Timken  claims  that  the  Department 
misconstrued  Koyo's  reporting  of  direct 
and  indirect  selling  expenses,  G&A 
expenses,  and  interest  expenses  as  a 
fixed  amoimt  per  unit  rather  than  as  a 
percentage  of  the  cost  of  manufacturing 
(COM).  Timken  urges  the  Department  to 
revise  its  calculations  accordingly. 

Koyo  reiterates  its  contention  that  the 
Department's  initiation  of  a  below-cost 
investigation  in  these  reviews  was 
improper  (see  Comment  30).  In  response 
to  Timken's  arguments  Koyo  makes  the 
following  points: 

•  TimKen's  assertion  that  Koyo's  costs 
for  the  1979/85  periods  are  merely  an 
extrapolation  of  Koyo's  1985/86  costs  is 
incorrect.  Koyo  submits  that  the  costs 
for  all  the  periods  covered  by  these 
reviews  can  be  reconciled  to  total  cost 
of  goods  sold  as  reported  in  the  annual 
financial  statements. 

•  Contrary  to  Timken's  conclusion 
that  essential  records  were  destroyed, 
Koyo  states  that  it  did  retain  a  complete 
historical  record  of  total  standard  costs, 
or  COM,  by  bearing  model  and  year. 

•  Koyo  argues  that  it  is  normal  for  a 
firm  to  change  its  cost  accounting 
procedures  in  the  ordinary  course  of 
business  over  a  ten-year  period. 

•  Koyo  maintains  that  nothing  in  its 
submission  suggests  that  the  ratio  of 
interest  expenses  for  the  later  period 
was  applied  to  the  earlier  period,  as  . 
Timken  impfies. 

•  Koyo  aid  not  project  post-1983 
standards  and  variances  backwards,  but 
applied  standard  costs  and  variances  for 
each  review  year  to  obtain  the  actual 
costs  for  that  year. 

•  Contrary  to  Timken's  assertion  that 
Koyo  failed  to  provide  information  on 
transfers  of  production  equipment  ft-om 
related  parties,  Koyo  maintains  that  it 
fully  disclosed  all  consolidated 
subsidiaries  and  subcontractors. 

Koyo  maintains  that  differences  in 
how  it  accounted  for  various  expenses 
in  different  years  do  not,  in  themselves, 
suggest  that  Koyo's  system  is  inaccurate 
or  unreliable.  "ITierefore,  Koyo 
concludes  that  the  Department  should 
continue  to  use  these  data  if  it  decides 
to  pursue  the  below-cost  investigation. 

Moreover.  Koyo  contends  that  Timken 
fails  to  produce  new  evidence  of  any 
deficiencies  in  Koyo's  cost  data,  relying 
only  on  references  to  Koyo's  cost 
submissions  in  the  1974/79  reviews. 
Koyo  argues  that  references  to  those 
reviews  are  irrelevant,  and  Koyo  is 
under  no  burden  to  draw  comparisons 
between  its  current  submissions  and 
submissions  in.fMevious  reviews.  Koyo 
adds  that  the  Department  has  had 
Timken's  comments  for  over  two  and  a 


half  years  and  has  not  seen  fit  to  request 
additional  or  clarifying  data  finm  Koyo. 
For  the  Department  to  decide  that  these 
data  are  inadequate  would  be  grossly 
unfair  and  prejudicial  to  Koyo's 
interests. 

Department's  Position:  We  disagree 
with  Timken's  assertion  that  Koyo's  cost 
response  should  be  rejected  in  its 
entirety.  Timken  does  not  explain  why 
or  how  Koyo's  cost  accoimting  systems 
are  irreconcilable.  Moreover,  there  is  no 
evidence  on  the  record  that  Koyo 
extrapolated  data  fi-om  the  1985/86 
review  period  and  applied  a  deflator  for 
previous  years  included  in  these 
reviews.  Koyo  stated  in  its  responses  to 
our  COP  questionnaires  that  all  cost 
data  for  these  reviews  can  be  traced  to 
its  financial  statements.  While  we  did 
not  verify  these  specific  cost  data  from 
the  October  1989  and  April  1990 
submissions,  we  did  verify  a  significant 
portion  of  Koyo's  data  fi-om  these  review 
periods  and  found  the  reported 
information  in  the  vast  majority  of  cases 
to  be  accurate. 

We  agree  with  Koyo  that  Timken  is 
incorrect  in  its  assertion  that  Koyo  used 
net  interest  exf)ense  for  the  1979/83 
PORs  extrapolated  from  its  experience 
in  the  1983/86  PORs.  In  its  1990 
supplemental  response  Koyo  explained 
that  it  does  not  separate  long-  and  short- 
term  interest  expense  in  the  normal 
course  of  business.  However,  Koyo 
stated  that  it  was  able  to  separate  these 
expenses  for  the  periods  1983/1986.  For 
the  periods  1979/83  Koyo  estimated  the 
short-term  element  based  on  the  ratio  of 
short-term  to  long-term  liabiUties 
actually  paid  rather  than  accrued  each 
year.  Koyo  deducted  short-term  interest 
income  to  derive  a  net  interest  expense 
ratio  which  was  then  appHed  to  each 
model's  basic  cost.  Therefore,  Timken  is 
incorrect  in  its  contention  that  1979/83 
net  interest  expenses  were  based  on 
Koyo's  experience  in  the  1983/86 
review  periods. 

We  agree,  however,  with  Timken's 
contention  that  not  all  of  the  expenses 
reported  by  Koyo  as  direct  expenses 
should  be  deducted  from  CV.  For  these 
final  results  we  have  not  used  the  direct 
selling  expense  variable  as  submitted  in 
the  CV  database  because  this  variable 
represented  commissions,  which  we 
disregarded  (see  our  response  to 
Comment  23),  and  rebate  expenses, 
which  we  did  not  treat  as  a  direct 
adjustment  to  Koyo's  home-market  unit 
prices  (see  our  response  to  Comment  11) 
in  these  final  results.  We  have  used  the 
weighted-average  home-market  credit 
expense  of  all  sales  reported  in  each 
POR  as  the  only  direct  deduction  from 
CV. 
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We  beheve  that  the  cost  infonnatian 
submitted  by  Koyo  provides  the 
necessary  data  to  conduct  a  cost  test  for 
each  of  these  periods  of  review. 
Therefore,  for  these  final  results  of 
review,  we  have  continued  to  use 
Koyo's  coet  data  as  submitted,  with 
certain  changes  exphiined  in  this  notice 
which  >ve  deemed  appropriate  (see 
Comments  33.  3S.  41,  and  46). 

As  for  Koyo's  conteotioo  that 
initiation  of  a  below-cost  investigation 
is  improper,  see  our  position  ou 
Ctimment  30. 

Comments  Regarding  Use  of  BIA 

(Comment  32:  Timken  asserts  that  in 
ali  instances  BIA  for  missing  data 
should  be  based  oo  adverse  inferences. 
Timken  points  out  that  in  Rhone 
Poulenc  Inc.  v.  United  States  (B99  F.2d 
1185.  1190  (Fed.  Cir.  1990))  the  Federal 
Circuit  upheld  the  Department's  use  of 
the  highc^  prior  margin  as  BIA.  In  this 
instance,  however.  Timken  notes  that 
for  those  home-market  models  lacking 
variable  cost  of  manufacture  (VCOM) 
information,  the  Department  set  the 
difference  in  merchandise  (difraer)  to  20 
percent,  the  maximuui  difference 
allowed  for  matching  bearings  under  the 
Department's  model-match 
methodology.  Timkken  claims  that  this 
approach  infers  that  the  match  is 
otheru'ise  valid,  and,  in  practice, 
provides  an  incentive  for  respondents  to 
manipulate  the  model-match  process. 
Timken  concludes  that  the  Department 
should  apply  the  highest  rate  in  any 
previous  administrative  review  (o  any 
U.S.  sales  that  are  missing  cost  data.  In 
Timken's  view,  such  a  choice  would 
reflect  "a  common  sense  inference  that 
the  highest  prior  margin  is  the  most 
probative  evidence  of  current  margins 
because,  if  it  were  not  so.  the 
(respondent!,  knowing  of  the  rule. 
would  have  produced  current 
information  showing  the  margin  to  be 
less"  (Rhone  Poulenc). 

NSK  argues  that  at  the  time  that  the 
VmM  data  w*»rr  submitted  in  this  case 
the  Department  did  not  use  a  20-percent 
diftuer  as  BIA,  and,  therefore, 
respondents  had  no  incentive  to 
selectively  report  VCOM  information. 

Dr-partment's  Position:  We  disagree 
with  Timken's  contention  that  setting 
the  difmer  eqtial  to  20  percent  when 
home- market  sales  lack  VCOM  data 
provides  an  iricentive  for  respondents  to 
manipulate  the  model-match  process. 
We  have  no  reason  to  beUeve  that  such 
manipulation  is  taking  place.  As  a 
result.  «re  do  not  agree  with  Timken  that 
the  highest  rate  from  a  previous 
eiministrative  review  should  be  applied 
to  U.S.  sales  which  match  to  home- 
market  sales  for  which  respondents  did 


not  provide  VOOM  data.  Rather,  fbr 
these  final  results  we  have  set  the 
difmer  eqtial  to  20  percent  We  have 
used  this  approach  in  previous  TRB 
reviews  (see  TTtBs.  56  FR  2(K)57  (Jtme  6. 
1991).  TRBsI.  57  FR  498©  (February  11, 
1992),  1990/91  and  1991/92  TRBs  58  FR 
64731  (December  9. 1993}). 

Comment  33:  NSK  dis^jrees  with  the 
Department's  application  of  NSK's  rate 
for  the  April  1. 1978  throu^  July  31. 
1978,  period  as  BIA  for  these  reviews. 
NSK  argues  that  the  Department  should 
not  have  used  as  BIA  a  weighted- 
average  rate  resulting  from  a  four-month 
period.  NSK  contends  that  the 
Department  has  never  relied  on  a  rate 
from  a  prior  .idministrative  review  that 
covered  such  a  brief  period  of  time. 

Timken  notes  that  the  Department 
frequently  apphes  as  BIA  nrargins  from 
LTFV  investigations,  which  generally 
cover  six-month  periods.  Timken  argues 
that  NSK  has  not  offered  any  evidence 
that  a  BIA  rate  from  a  four-month  period 
should  be  deemed  unreUable. 
particularly  where  the  underlying 
determination  has  been  through  judicial 
review. 

Department's  Position:  We  agree  with 
Timken.  As  stated  in  our  preUminary 
results,  the  Department  sought  to  use,  as 
B!.^,  the  highest  rate  NSK  received  in  a 
previous  FOR.  which  in  this  instance 
was  a  rate  for  a  four-month  FOR.  In  the 
final  results  of  review  covering  the  1974 
through  1900  period  the  Department 
found  a  rate  of  23.43  percent  for  the 
period  August  1, 1977  through  )uly  31. 
1978  (55  ni  369,  )une  1  1990).  NSK 
challenged  those  results  and  the  CIT 
remanded  them  to  the  Department  with 
instructions  to  use  Treasury  master  lists 
for  sales  made  fr^m  August  1, 1977, 
through  March  31.  1978,  and  to 
recalculate  the  margin  for  the  remaining 
(non-master  hst)  period  in  accordance 
with  the  errs  instructions.  Thus,  the 
margin  from  the  previous  review 
covered  four  months. 

We  note  that  NSK  has  not  cited  any 
instance  where  the  Department  deemed 
a  rate  from  a  four-month  f)eriod  to  be 
unsuitable  as  BIA.  Furthermore.  NSK 
has  not  provided  evidence  that  the  rate 
in  question  is  not  representative  of  the 
rate  that  we  would  have  obtained  from 
a  longer  FOR.  Therefore,  for  U.S.  sales 
for  which  we  have  relied  on  BIA.  we 
have  applied  the  margin  from  the  four- 
month  FOR,  since  it  is  the  highest 
margin  for  NSK  in  a  previous  segment 
of  the  proceediiig. 

Comment  34:  Timken  states  that  as  a 
result  of  Koyo's  model-match  exercise  it 
became  clear  that  Koyo  failed  to  provide 
VCOM  data  for  a  number  of  U.S.  and 
home-market  part  numbers.  In  these 
instances  the  Department  applied  a  20 


percent  variable-cost  differential  as  BIA. 
Timken  suggests  that  splitting  the 
variable  costs  of  the  sets  would  provide 
VCOMs  for  those  cups  and  cones  which 
lacked  variable  costs  in  the  preliminary 
results. 

Koyo  acknowledges  that  there  may 
still  be  some  part  numbers  for  which  no 
VCOM  can  be  found  after  correction  of 
the  VCOM  error.  Howrever,  Koyo 
submits  that  the  Department's  present 
BIA  approach  is  more  efficient  and 
reUable  than  the  alternative  of  set- 
splitting  advocated  by  Timken. 

Department's  Position:  In  our 
calculations  of  FMV  we  did  split  the 
variable  costs  of  the  home-market  sets. 
There  were  four  TRB  sets  sold  in  the 
home  market  with  no  reported  cost  data 
which  resulted  in  four  cup  and  cone 
models  with  no  reported  VCOM  after  set 
splitting.  For  these  sales  we  have 
continued  to  calculate  a  20-percent 
VCOM  differential  as  BIA.  There  were 
no  models  of  cups  and  cones  sold  in  the 
home  market  for  which  Koyo  did  not 
report  a  variable  cost. 

Whne  the  variable  cost  of  models 
sold  in  the  U.S.  was  missing,  wre  did  not 
use  BIA  to  calculate  a  dihner  adjustment 
to  FMV.  For  U.S.  sales  of  those  models 
with  no  variable  cost  information,  we 
either  matched  them  to  identical  home- 
market  models  or  we  have  used  CV  as 
the  basis  for  FMV  pursuant  to 
§  773(aMl)  and  S  773(a)(2)  of  the  Tariff 
Act. 

Comment  35:  Timken  argues  that  the 
Department  should  base  NSK's  margin 
on  total  BIA.  Timken  contends  that  NSK 
failed  to  submit  complete  home-market 
sales  data  on  a  sale-by-sale  basis, 
despite  a  specific  request  from  the 
Department  to  do  so.  Timken  notes  that 
NSK  reported  only  home-market  sales 
with  quantities  equal  to  five  percent  or 
more  of  the  corresponding  U.S.  sales, 
and  generally  utilized  its  own  model- 
match  criteria,  which  deviated 
substantially  from  those  currently 
appUed  by  the  Department. 

"rimken  further  ai^ues  that  the 
Department  should  determine  that  NSK 
was  "non-cooperative"  and  should 
apply  first-tier  BIA  to  NSK  for  all 
periods  [i.e..  use  the  highest  margin 
calculated  for  any  respondent  in  either 
prior  or  concurrent  periods  of  review). 

NSK  argues  that  there  are  no  grotmds 
for  the  Department  to  base  NSK's 
margin  on  total  BIA.  NSK  contends  that 
the  Department  verified  that  the  home- 
market  sales  list  reported  by  NSK  was 
complete.  NSK  contends  that  the 
Department,  after  verification,  did  not 
challenge  or  further  investigate  the 
model-matching  method  employed  by 
NSK. 


NSK  further  argues  that  the 
Department's  request  for  a  sale-by-sale 
listing  of  home-market  sales  was  made 
in  the  context  of  a  cost  investigation, 
and  came  two  years  after  the  submission 
of  the  ori^nal  home-market  sales 
listing. 

Finally,  NSK  argues  that  to  the  extent 
that  NSK  responses  may  have  been 
deficient,  the  omissions  were  minor  and 
not  intended  to  impede  the  reviews,  and 
first-tier  BIA  should  not  be  applied. 

Department's  Position:  Wo  agree  %vith 
NSK  that  the  Department  verified  the 
general  completeness  of  NSK's  reported 
home-market  sales  listing.  We  also  agree 
with  NSK  that  the  Department's  request 
for  a  sale-by-sale  listing  of  home-market 
sales  was  pursuant  to  a  cost 
investigation. 

However,  as  NSK  has  conceded  both 
in  its  rebuttal  brief  and  at  the  hearing, 
NSK  never  responded  to  our  July  1, 
1988.  request  for  a  complete  home- 
market  sales  listing.  This  failure  to 
report  a  sale-by-sale  listing  has  major 
implications  with  r^pect  to  the  cost  test 
and  the  model  match.  By  selectively 
reporting  home-market  sales.  NSK  could 
have  arguably  contrived  a  result  where 
U.S.  models  would  be  matched  with 
low-cost,  low-price  "similar"  models. 
Therefore,  while  we  appreciate  NSK's 
candor  in  admitting  that  it  never 
provided  the  complete  sales  hsting,  we 
cannot  ignore  the  fact  that  the  cost  test 
and  model  match  were  compromised. 
We  note  that  this  conclusion  appUes 
only  to  U.S.  models  which  do  not  have 
"ioentical"  matches  in  the  home 
market.  Throughout  the  TRB  reviews, 
all  parties  have  operated  on  the  premise 
that  bearings  with  identical 
nomenclature  (i.e.,  product  or 
identification  ntunber)  are  identical  in 
all  physical  aspects.  Thus,  models  with 
identical  nomenclature  will  in  every 
instance  be  matched  to  each  other,  and 
NSK's  incomplete  sales  listing  does  not 
compromise  such  a  comparison. 

Therefore,  for  these  final  results  of 
review,  we  have  relied  on  BIA  for  sales 
of  U.S.  models  for  which  NSK  did  not 
make  sales  of  identical  merchandise  in 
the  home  market.  Where  identical 
bearings  were  sold  in  both  markets,  we 
have  used  NSK's  reported  data. 

With  respect  to  the  choice  of  BIA,  we 
note  that,  throughout  the  many  delays 
that  have  arisen  in  the  course  of  the 
1980/86  reviews,  NSK  has  generally 
been  a  cooperative  respondent. 
Accordingly,  for  those  U.S.  sales  where 
no  identical  matches  are  possible,  we 
have  relied  on  a  second-tier  BIA  rate, 
which  is  the  highest  margin  for  NSK 
from  any  preceding  review  period. 

Comment  36:  NSK  takes  issue  with 
the  Department's  application  of  BIA  for 


U.S.  sales  lacking  VCOM  information. 
NSK  contends  that  its  COM  records  are 
tied  to  the  year  of  production,  rather 
than  the  year  of  sale  and,  therefore,  the 
Department  should  use  cost  data  from 
another  year  within  the  1980/86  PORs 
for  any  U.S.  sale  lacking  difrner  cost 
data. 

NSK  further  notes  that  in  the  1974/80 
segment  of  this  proceeding,  the 
Department  used  1980/85  cost  data,  if 
available,  as  BIA  when  cost  data  for  the 
1974/80  period  were  missing. 

Timken  argues  that  while  it  may  be 
reasonable  for  the  Department  to  search 
the  annual  period  immediately  prior  to 
the  period  in  which  the  sale  took  place, 
any  search  beyond  one  period  would  be 
affected  by  fluctuations  in  steel  prices 
and  changes  in  labor  efficiency  over  the 
course  of  the  six-year  review  period. 

Timken  further  notes  that  NSK's 
citation  of  the  1974/80  results  is 
misleading.  In  that  case,  the  Department 
relied  on  NSK's  1980/85  cost  data  as 
BIA  because  NSK  had  not  retained  cost 
information  for  the  1976/80  PORs. 
Timken  contends  that  for  the  1980/86 
PORs,  NSK  simply  failed  to  provide . 
complete  review-specific  VCOM  data 
despite  the  Department's  request  for  the 
information. 

Timken  counters  that  the  Department 
specifically  requested  VCOM 
information  in  both  markets  for  the 
entire  POR,  and  NSK  failed  to  provide 
it.  Under  these  circumstances  Timken 
concludes  that  application  of  a  BIA  rate 
for  sales  with  missing  data  is 
reasonable. 

Department's-Position:  In  our 
preUminary  results  of  review  we 
applied  BIA  to  sales  of  U.S.  models 
lacking  VCOM  data  which  were 
matched  with  similar  home-market 
models.  For  these  final  results  of  review, 
we  applied  BIA  to  sales  of  all  U.S. 
models  when  we  did  not  find  an 
identical  match  in  the  home  market. 
Since  we  are  not  attempting  to  find 
matches  for  U.S.  models  with  no 
identicals  in  the  home  market,  VCOM 
data  is  not  relevant  to  these  results. 
Therefore,  the  issue  of  missing  VOOM 
data  is  moot. 

Comment  37:  Koyo  contends  that  the 
Department  should  not  apply  BIA  to 
Koyo's  U.S.  sample  sales  because  the 
Department  did  not  specifically  request 
this  information  until  September  1 7, 
1993, 13  years  after  the  end  of  the  first 
period  and  7  years  after  the  end  of  the 
final  period  covered  by  these  reviews. 
Koyo  asserts  that  it  was  not  the 
Department's  practice  to  require  the 
submission  of  information  regarding 
such  sales  during  the  periods  under 
review  (1979/86).  Koyo  argues  that  it 
may  have  been  able  to  provide 


information  regarding  its  U.S.  sample 
sales  had  the  Department  completed 
these  reviews  in  a  timely  manner,  hi 
Koyo's  view,  the  application  of  BIA  to 
these  sales,  in  effect,  would  punish 
Koyo  for  the  Department's  own  delay.  In 
the  interest  of  fairness,  Koyo  states  that 
the  Department  should  not  apply  any 
BIA  to  these  sales. 

Timken  agrees  with  the  Department's 
proposal  to  use  BIA  for  U.S.  sample 
sales,  based  on  the  value  of  sample  sales 
in  the  home  market,  as  obtained  at 
verification.  Timken  also  states  that  the 
Department  should  guard  against 
increasing  the  value  of  U.S.  sales  (the 
denominator  of  the  weighted-average    • 
margin)  and  increasing  the  value  of  the 
duties  due  (the  numerator  of  the 
weighted-average  margin)  by  a  BIA 
factor  which  would  result  in  the  same 
amount  of  duties  collected  absent  the 
application  of  BIA. 

Department's  Position:  In  its  response 
to  our  supplemental  questionnaire, 
Koyo  failed  to  comply  with  our  request 
for  a  list  of  U.S.  sample  sales,  stating 
that  "to  produce  such  a  sales  hsting, 
AKC  would  have  to  review  manually  all 
of  its  sales  invoices  and  records  for  the: 
covered  periods"  (November  1, 1993 
submission,  p.  6).  In  that  letter  Koyo 
stated  that  time  restraints  were  the  only 
obstacles  to  producing  a  list  of  U.S. 
sample  sales.  However,  in  its  case  brief 
Koyo  stated  that  "it  is  unable,  at  such 
a  removed  point  in  time,  to  identify  its 
U.S.  sample  sales,  because  (it)  did  not 
maintain  a  database  of  its  U.S.  sales  thai 
identified  its  sample  sales." 

Section  776(c)  of  the  Tariff  Act 
requires  that  BIA  be  applied  when  a 
party  does  not  produce  requested 
information  whether  the  non- 
compliance is  due  to  refusal  or  mere 
inabiUty  to  produce  the  desired  data 
(Olympic  Adhesives,  Inc.,  v.  United 
States.  899  F.2d  1565, 1574  (1990)). 
Koyo  failed  to  reply  to  our  request  for 
a  hst  of  U.S.  sample  sales,  saying  the 
effort  would  be  too  great.  In  our 
preliminary  analysis  memorandtun  for 
these  reviews  we  identified  the 
methodology  we  intended  to  use  as  BLA 
for  the  missing  U.S.  sample  sales  in  our 
final  results  of  review.  Tlierefore,  we  are 
applying  BIA  to  these  sales.  We  only 
have  information  on  Koyo's  home 
market  sample  sales.  Therefore,  we  used 
the  data  for  home  market  sample  sales 
from  the  1985/86  period.  We  used  the 
relationship  of  home  market  sample 
sales  to  total  home  market  sales  to 
represent  the  relationship  of  U.S. 
sample  sales  to  total  U.S.  sales.  With 
this  information,  we  deteimined  a  value 
for  those  U.S.  sample  sales  and  appUed 
a  BIA  margin  to  that  value.  We  added 
both  the  resulting  duties  due  amount 
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and  the  calculated  value  of  the  sample 
U.S.  sales  to  our  respective  margin  and 
value  totals  in  deriving  our  weighted- 
average  margin. 

Comment  38:  Tfanken  asserts  that 
Koyo's  failure  to  report  home-market 
sample  sales  in  its  original  submission, 
and  then,  at  the  Department's  request. 
Koyo's  submission  of  a  list  rather  than 
a  computer  tape,  should  not  be 
countenanced.  Timken  claims  that  the 
printout  of  home-market  sample  sales 
Koyo  provided  in  its  supplemental 
response  is  clearly  from  a  computer  file. 

Therefore,  Timken  concludes  that 
submission  of  a  computer  tape  of  home- 
market  sample  sales  could  not  be  as 
difficult  as  Koyo  professes.  Moreover, 
Timken  chides  the  Department  for  not 
requesting  such  data  despite  Timken's 
timely  protest  of  Koyo's  failure  to  report 
home-market  sample  sales.  Absent 
sample  sales,  the  home-market  sales 
listing  is  incomplete  and  unreliable.  In 
Timken's  view,  the  only  proper 
solution,  short  of  rejecting  the  entire 
response,  is  to  require  inunediate 
submission  of  a  computer  tape  listing  of 
sample  sales. 

Timken  maintains  that  Koyo  elected 
not  to  comply  because  the  Department 
has  only  limited  options  regarding  "best 
information"  under  these 
circumstances.  Timken  states  that  in 
1990/91  and  1991/92  TRBs  the 
Department  addressed  Koyo's  failure  to 
support  its  claim  that  particular  home- 
market  sales  were  samples. 

Koyo  argues  that  the  Department 
properly  excluded  its  home-market 
sample  sales  because  they  are  de 
minimis  in  volume  and  value  and  have 
been  verified  by  the  Department  as 
sample  sales  outside  the  ordinary  course 
of  trade.  Koyo  characterizes  Timken's 
suggestion  that  Koyo  be  required  to 
submit  an  entire  new  computer  tape  of 
the  home-market  sales,  including  these 
sales,  as  "ridiculous"  and  contrary  to 
Timken's  own  stated  desire  not  to 
"increase  the  cost  of  bringing  this 
proceeding  to  a  final  conclusion." 

Department's  Position:  In  our  October 
1993  supplemental  questionnaire  we 
requested  that  Koyo  ^ubmit  a  listing  of 
its  home-market  sample  sales.  In 
response  to  our  supplemental 
questionnaire  Koyo  submitted  a  hard 
copy  computer  printout  of  its  home- 
market  sample  sales  (November  1, 1993, 
Exhibit  1).  At  verification  we  confirmed 
the  acctiracy  of  the  nature  of  these  sales 
(i.e.,  samples)  and  the  value  and  volume 
reported.  We  determined  that  the 
volume  and  value  of  these  sales  were 
indeed  minuscule  and  the  fact  that  we 
did  not  have  them  electronically  could 
not  have  any  measurable  or  significant 
impact  on  our  abiUty  to  conduct  these 


administrative  reviews.  We  are 
confident  that  the  home-market  data 
base  we  used  for  comparison  purposes 
was  indeed  sufficient  and  complete. 
Requiring  a  computer  tape  of  the  home- 
market  sample  sales  would  be,  in  this 
instance,  superfluous  and  unnecessarily 
time-consuming. 

Comment  39:  Timken  notes  that  the 
Department  relied  upon  the  revised  data 
submitted  by  Koyo  in  1991  for  its 
analysis  and  did  not  consider  other 
information  contained  in  the 
administrative  record.  In  view  of  Koyo's 
decision  to  revise  its  data,  Timken 
asserts  that  the  Department  should  draw 
adverse  inferences  in  any  instance 
where  data  are  deficient  or  missing. 
According  to  Timken,  the  Department's 
failure  to  draw  any  adverse  inference 
based  on  the  omission  of  various  data 
[e.g.,  home-market  sample  sales,  some 
variable  costs)  allowed  Koyo  to  control 
in  part  the  Department's  calculation  of 
margins. 

Koyo  asserts  that  it  is  absurd  for 
Timken  to  suggest  that  Koyo's  co- 
operation in  the  resubmission  of  its  data 
for  the  1979  through  1986  PORs  should 
be  used  against  Koyo.  when  Koyo  is  in 
no  way  responsible  for  the  delays  in  this 
proceeding.  Koyo  states  that  the  QT 
made  it  clear  that  res(>ondents  must  not 
be  prejudiced  by  the  government's 
undue  delays  in  the  completion  of 
administrative  reviews,  and,  similarly, 
respondents  cannot  be  punished  for 
intervening  changes  in  the  Department's 
antidumping  methodologies  [Koyo 
Seiko). 

Koyo  also  objects  to  Timken's 
conclusion  that  Koyo's  cost  data  should 
be  rejected  in  their  entirety.  In  Koyo's 
opinion  the  Department  should  not  even 
conduct  a  below-cost  investigation  (see 
Comment  30).  However,  should  the 
Department  do  so.  Koyo  states  that  the 
Department  has  had  several  years  in 
which  to  request  supplemental  cost  data 
or  other  germane  information,  and  the 
Department  cannot  now  decide  that 
Koyo's  data  are  inadequate  without 
unduly  and  illegally  prejudicing  Koyo's 
rights  in  these  proceedings. 

Department's  Position:  We  disagree 
with  Timken's  contention  that  we 
should  draw  the  most  adverse       •- 
inferences  in  applying  BLA  to  Koyo's ' 
revised  submission  where  data  are 
deficient  or  missing.  The  Department 
agreed  to  accept  a  consolidated  response 
from  Koyo  to  facilitate  and  expedite  the 
completion  of  these  administrative 
reviews.  We  verified  Koyo's 
consohdated  response  and  found  that, 
for  the  most  part.  Koyo's  data  were 
reasonable  and  accurate  (see 
Verification  Report,  November  22. 1993. 
and  Comment  31  regarding  the 


adequacy  of  Koyo's  cost  data).  We  used 
BLA  when  we  did  not  agree  with  Koyo's 
methodology  in  calculating  an  expense, 
or  when  data  were  missing  from  the 
submission.  Therefore,  we  do  not 
believe  that  we  allowed  Koyo  to  control 
the  calculation  of  the  margins  in  any 
wray. 

Comments  Regarding  Clerical  and 
Ministerial  Errors 

Comment  40:  Both  Timken  and  Koyo 
addressed  the  following  clerical  errors: 

1.  The  preliminary  program 
erroneously  sets  the  VCOM  and  other 
variables  equal  to  zero  (see  Comment 
45). 

2.  The  denominator  for  recalculating 
the  home-market  credit  expense  in 
1979/80  must  be  added  to  the  program. 

3.  The  ratio  of  inventory  carrying 
costs  to  toUl  U.S.  sales  for  the  1980/81 
FOR  should  be  multiplied  by  the  landed 
cost,  consistent  with  the  other  PORs. 

4.  The  Department  failed  to  adjust 
Koyo's  reported  home-market  unit  price 
for  post-sale  freight- expense  in 
calculating  FMV.  However.  Timken 
believes  that  no  change  is  necessary 
because  Koyo  failed  to  report  its  freight 
expenses  correctly  (see  Comment  20). 

5.  The  Department  should  delete 
certain  duplicate  observations  in  the 
home-market  database. 

6.  Timken  maintains  and  Koyo 
confirms  that  Koyo  reported  direct  and 
indirect  selUng  expenses,  G&A  expense, 
and  interest  expense  as  a  percentage  of 
COM,  not  fixed  amounts  per  unit  as 
interpreted  by  the  Department. 

Department's  Position:  We  agree  with 
Koyo  and  Timken  and  have  made  each 
of  these  changes  in  the  calculations  for 
these  final  results  of  review. 

Comment  4 1 :  Timken  states  that  the 
Department  inadvertently  reversed  signs 
in  its  preliminary  program  for  Koyo  by 
applying  the  20-percent  BIA  rate  for 
models  with  no  reported  home-market 
VCOM. 

Department's  Position:  We  agree  with 
Timken  and  have  corrected  the  program 
for  these  final  results. 

Comment  42:  Timken  asserts  that  the 
Department  must  ensure  that  selling- 
expense  adjustn^pnts  to  CV  are 
consistent  in  all  respects  with  price- 
based  adjustments.  Timken  contends 
that  not  all  of  the  expenses,  originally 
reported  as  direct  selling  expenses,  were 
ultimately  considered  direct  by  the 
Department  (e.g.,  freight,  discounts). 

Department's  Position:  We  agree  with 
Timken's  assertion  that  deducting  the 
expenses  reported  as  "direct"  selling 
expenses  in  Koyo's  CV  database  was 
incorrect.  For  these  final  results  we  have 
not  used  this  variable  in  our  CV 
calculation  because  it  represented 


commissioD  and  rebate  expenses,  both 
of  which  we  did  not  treat  as  direct 
selling  expenses  for  Koyo  in  these  final 
results  (see  our  responses  to  Comments 
11  and  23,  respectively).  Therefore,  the 
only  valid  direct  deduction  bom  CV  is 
the  weighted-average  credit  expense  tor 
home  market  sales  from  the  sales 
database  for  each  POR. 

Comment  43:  Koyo  maintains  that  the 
Department's  constant  practice  in  its 
TRB  determinations  has  been  to  break 
ties  between  two  equally  similar 
matches  by  first  comparing  the  sum  of 
the  deviations  for  the  two  models,  then 
comparing  the  levels  of  trade  for  the  two 
models,  then  comparing  the  cost 
deviations  for  the  two  modeb.  and 
finally  by  ranking  the  two  models 
alphaiinmierically.  According  to  Koyo, 
the  Department  inadvertently  omitted 
the  level-of-trade  (LOT)  tie-breaker  in 
conducting  the  model  match  for  these 
PORs.  Koyo  notes  that  this  is  not  the 
same  issue  regarding  LOTs  that  Koyo 
has  raised  imsuccessfully  in  previous 
reviews — that  the  Department  should 
not  cross  levels  of  trade  in  comparing 
identical  models  before  looking  for 
similar  models  at  the  same  level  of 
trade. 

Timken  agrees,  stating  that  where  two 
matches  with  equivalent  "simis  of  the 
deviations"  are  found,  each  at  a 
different  LOT,  the  Department  should 
select  the  match  at  the  same  level  of 
trade. 

Department's  Position:  Koyo's 
statement  that  we  have  consistently 
selected  the  best  model  match  based  on, 
in  order,  "sum  of  the  deviations,"  LOT. 
and  cost  differences  in  all  of  its  recent 
TRB  determinations,  is  correct  in  the 
context  of  our  computer  programs  for 
some  previous  reviews  of  this  finding 
and  the  1987  order  of  Koyo's  U.S.  sales 
of  TRBs.  However.  In  those  previously 
completed  reviews,  the  Department's 
stated  methodology  was  to  rank  similar 
merchandise  by  minimizing  first  the 
"sum  of  the  deviations",  second,  the 
difference  in  the  VCOM  of  the  U.S.  and 
similar  home-market  product,  third,  the 
differences  in  LOT,  and  lastly, 
alphanumerically.  When  the  "sum  of 
the  deviations"  was  the  same  for  two  or 
more  bearings,  tlie  Department  ranked 
them  according  to  the  similarity  in 
costs,  and,  if  the  costs  were  the  same, 
according  to  the  similarity  in  LOT 
(.TRBs  1.  57  FR  4978  (February  11. 
1992)).  In  our  computer  programs  for 
these  administrative  reviews,  we  have 
followed  this  methodology,  ranking 
similar  bearings  by  "sum  of  the 
deviations",  din^erences  in  cost,  LOT, 
and,  lastly,  alphanumerically. 

Comment  44:  Koyo  states  that  the  load 
rating  for  s<Hne  sales  of  one  model  was 


reported  incorrectly  on  Koyo's 
submitted  comptiter  tape.  Although  the 
cup  and  cone  of  each  model  should 
have  the  same  basic  load  rating  as  the 
assembled  model,  in  this  instance  a 
computer  input  error  on  Koyo's  part 
resulted  in  an  incmsistency  in  reporting 
the  load  rating  of  the  cup.  cone,  and  set. 
Koyo  requests  that  the  Department 
correct  this  error  for  these  final  results 
and  cites  AFBs  IIJ  as  precedent. 

Timken  contends  that  the  Department 
should  make  the  requested  correction 
only  if  the  error  is  discernible  based  on 
the  evidence  of  record  at  the  time  the 
error  was  identified.  Timken  notes  that 
the  documents  cited  by  Koyo  that 
contain  corroborating  evidence  were  all 
submitted  in  administrative  reviews  for 
periods  other  than  1979/86. 

Department's  Position:  "The  load 
rating  of  individual  bearings  for  the 
periods  under  review  is  available  in  any 
Koyo  catalogue  and.  as  such,  is  part  of 
the  pubhc  domain.  Therefore,  we  have 
made  the  appropriate  corrections  in  the 
load  rating  of  the  model  designated  by 
Koj^o. 

Comment  45:  Timken  points  out  that 
the  preliminary  program  erroneously 
sets  certain  home-market  VCOMs  equal 
to  zero.  Timken  states  that  for  certain 
set-split  bearings  only  VCOM  is  zero. 
For  others  the  VCOM.  net  unit  price, 
and  indirect  selling  expenses  are  zero. 
resulting  in  erroneous  calculations  fior 
FMV  and  the  weighted-average  home- 
market  indirect  selline  expenses. 

Timken  notes  that  this  problem  has 
been  discussed  with  Department 
personnel  and  revision  of  the  program 
instructions  will  apparently  result  in 
assignment  of  correct  values. 

Koyo  affirms  Timken's  observation, 
stating  that  "the  Department  erred  in  its 
calculation  of  the  cup  and  cone  ratios 
during  the  set-splitting  exercise, 
resulting  in  the  progressive  reduction  of 
the  cup  and  cone  ratio  variables  and, 
consequently,  the  VCOM  ratio. 

Department's  Position:  We  agree  with 
Koyo  and  Timken.  We  inappropriately 
altered  VCOM  when  we  merged  the 
home-market  sales  and  cost  data  files 
and  split  the  home-market  sales  of  TRB 
sets  into  sales  of  cups  and  cones. 
However,  Koyo's  explanation  that  the 
cup  and  cone  ratios  are  progressively 
reduced  toward  zero  is  wrong,  as 
evidenced  from  the  computation  of  the 
home-market  net  imit  prices  and 
indirect  selhng  expenses  for  sales  of 
^ht  sets.  We  have  determined  that  the 
value  for  the  VCOM  itself  was  reduced 
toward  zero,  and  have  corrected  the 
calculations  accordingly. 

We  also  found  a  «milar  error  in  the 
calculations  where  we  split  home- 
market  sales  of  TRB  sets  with  no 


reported  cup  or  cone  ratios  using  the 
weighted-average  of  the  reported  cup 
and  cone  ratios  as  BIA  for  each  PCHl.  We 
have  also  corrected  this  error. 

Comment  46:  Timken  befieves  that  a 
discrepancy  in  the  U.S.  sales  values 
reported  by  Koyo  and  those  analyzed  by 
the  Department  in  its  preliminary 
resuhs  signifies  that  the  Department 
either  dropped  some  U.S.  sales  from  the 
database  or  it  perhaps  dropped  sales 
that  lacked  data. 

Koyo  claims  that  Timken  is 
OMnparing  apples  to  oranges.  The  U.S. 
sales  numbers  from  the  Department's 
analysis  memorandum  appear  to 
represent  net  USP  figures,  whereas  the 
figures  dted  btnn  Koyo's  1991 
submission  are  gross  figures.  Kovo  adds 
that  it  has  found  no  discrepancies  in  the 
value  of  U.S.  sales  used  by  the 
Department. 

Department's  Position:  We  agree  with 
Koyo.  It  is  impossible  to  arrive  at  any 
definitive  conclusion  by  comparing 
Koyo's  gross  sales  figiu-es  to  the  net 
sales  figures  calculated  by  the 
Department  We  are  satisfied  that  we 
used  all  of  Koyo's  reported  U.S.  sales  in 
our  analysis. 

Comment  47:  Timken  maintains  that 
in  analyzing  Koyo's  transactions,  the 
Department  failed  to  make  any 
adjustment  to  USP,  FMV.  or  CV  for 
packing  expenses.  In  addition,  Timken 
states  that,  if  it  is  not  practical  to  apply 
packing  expenses  on  a  IXDT  basis.  %ve 
should  apply  the  higher  value  to  all 
sales. 

Koyo  states  that  the  De|>artment 
deducted  home-market  packing  from 
FMV,  but  that  the  Department  failed  to 
adjust  FMV  for  U.S.  packing.  Both 
Timken  and  Koyo  urge  the  Department 
to  adjust  for  packing  in  accordance  with 
its  normal  practice. 

Department  s  Position:  We  agree  with 
Koyo  that  we  inadvertently  failed  to  add 
U.S  packing  expenses  to  FMV  and  CV. 
For  these  final  results  we  have  made 
this  correction  pursuant  to  19  CFR 
353.56  and  353.50. 

Comment  48:  NSK  notes  that  it 
inadvertently  included  in  its  U.S.  sales 
listing  certain  U.S.  sales  of  TRBs  over 
four  inches  in  outside  diameter  (i.e.. 
outside  the  scope  of  the  finding).  NSK 
contends  that  it  advised  the  Department 
of  this  oversight  in  a  timely  manner,  and 
points  out  that  the  Department 
nonetheless  included  these  sales  in  its 
analysis. 

NSK  notes  further  that  a  reported 
1986  sale  of  a  U.S.  bearing  which  lacked 
a  part  number  and  had  an  unusually 
high  price  in  fact  corresponded  to  the 
sale  of  &  four-row  cylindrical  roller 
bearing.  NSK  claims  that  cylindrical 
roller  bearings  are  outside  the  scope  of 
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the  finding  and.  thus,  the  Department 
should  exclude  this  U.S.  sale  from  its 
analysis. 

Timicen  agrees  with  NSK  that  the 
above-cited  models  are  out-of-scope 
merchandise  and  should  not  be 
included  in  the  Department's  analysis. 

Department's  Position:  We  agree.  We 
have  excluded  all  U.S.  sales  of  bearings 
over  four  inches  in  diameter,  as  well  as 
the  one  U.S.  sale  of  cylindrical  roller 
bearings,  from  our  analysis. 

Comment  49:  NSK  and  Timken  point 
out  that  the  Department  incorrectly 
treated  certain  U.S.  expenses 
(warehousing,  inventory  carrying  costs, 
duty,  and  inland  freight)  as  factors, 
rather  than  as  actual  amounts.  Both 
parties  agree  that  NSK  reported  these 
expenses  as  actual  amounts,  e.g.,  an 
expense  of  ".25"  should  be  read  as 
twenty-five  cents  rather  than  twenty- 
five  percent. 

Department's  Position:  We  agree.  We 
inadvertently  treated  the  reported 
expenses  as  factors  rather  than  as  actual 
amounts.  We  have  made  the  appropriate 
correction  to  the  computer  program  for 
these  final  results  of  review. 

Comment  50:  NSK  contends  it 
reported  certain  export  expenses  (ocean 
freight,  export,  insiuvnce,  SGftA)  as  a 
percentage  of  C.I.F.  price,  and  that  the 
Department  incorrectly  treated  these 
expenses  as  a  percentage  of  reported 
unit  price.  tJSK  argues  that  the 
Department  should  only  apply  these 
factors  to  unit  price  where  NSK  has  not 
reported  a  C.I.F.  price. 

Timken  agrees  with  NSK's  position, 
and  emphasizes  that  expenses  reported 
by  NSK  as  a  percentage  of  C.I.F.  price 
should  be  appUed  to  unit  price  where  a 
C.I.F.  price  has  not  been  reported. 

Department's  Position:  We  agree.  We 
have  made  the  appropriate  correction  to 
our  calculations  for  these  final  results  of 
review.  We  have  applied  expenses, 
which  NSK  reported  as  a  percentage  of 
C.I.F.  price,  to  unit  price  where  NSK  did 
not  report  a  C.I.F.  price. 

Comment  51:  Timken  contends  and 
NSK  agrees  that  in  adjusting  NSK's  CV 
for  direct  and  indirect  selling  expenses, 
the  Department  reversed  the  relevant 
variables  in  its  computer  program. 

Department's  Position:  We  agree  and 
have  made  the  necessary  corrections  for 
these  final  results. 

Comment  52:  Timken  notes  that  the 
CV  calculations  for  NSK  do  not  include 
export  packing  expenses.  Timken  argues 
that  the  CV  calculation,  in  accordance 
with  the  statute,  must  include  export 
packing  expenses.  Timken  also 
contends  that  "palletizing"  expenses 
should  be  included  as  packing 
expenses. 


NSK  agrees  with  Timken 's 
observations. 

Department's  Position:  We  agree  that 
CV  must  include  export  packing 
expenses  pursiiant  to  section  773(e)  of 
the  Tariff  Act  We  have  therefore  added 
NSK's  export  packing  expenses,  which 
were  reported  as  a  {>ercentage  of 
"processing  cost",  as  well  as  palletizing 
expenses,  to  CV.  In  addition,  we  note 
that  in  our  preliminary  results  we  did 
not  add  NSK's  U.S.  packing  expenses  to 
FMV  for  price-to-price  comparisons,  but 
we  have  corrected  this  for  these  final 
results. 

Tojrota  Correction 

Although  no  parties  submitted 
comments  regarding  the  preliminary 
results  for  Toyota,  we  discovered  a 
programming  error  in  our  preliminary 
calculations  for  Toyota  that  resulted  in 
the  exclusion  of  all  FP  sales  from  the 
preliminary  weighted-average  margin 
calculation.  For  these  final  results  we 
have  corrected  this  error  by 
incorporating  all  sales  in  our  final 
weighted-average  margin  calculation  for 
Toyota. 

Final  Results  of  the  Reviews 

After  analysis  of  the  comments 
received,  we  determine  that  the 
following  weighted-average  margins 
exist  for  the  reviewed  periods: 


Manufacturer/exporter 


Manufacturer/exportef 

Percent 
margin 

April    1,    1979    through    July    31. 

1980: 

Koyo  Seiko _ 

44.60 

August  1,  1960  ttvough  July  31, 

1981: 

Koyo  Seiko „ 

35.44 

NSK  Ltd. 

16.55 

MitsubisN  

39.60 

Sumitomo  Yale 

39.60 

August  1,  1981  through  July  31. 

1982: 

Koyo  Seiko 

33.10 

NSK  Lid. ; 

14.34 

Mitsubishi  

39.60 

Sumitomo  Yale 

39.60 

August  1,  1962  through  July  31, 

1983: 

Koyo  Seico 

13.30 

NSK  Ltd ~ 

11.93 

Mitsut)i8hl  

39.60 

Sumitomo  Yale 

39.60 

August  1,  1983  ttvough  July  31. 

1984: 

Koyo  Seiko 

20.38 

NSK  Ltd .. 

19.52 

Mitsut)i$W 

39.60 

39.60 

August  1,  1984  through  July  31, 

1985: 

Koyo  Seiko „ 

8.68 

NSK  Lid 

8.14 

Mitsubishi  

39.60 

Sumitomo  Yale 

39.60 

August  1,  1985  through  July  31. 
1986: 

NSK  Ltd ™. _ 

NachW=uiiko8hi 

Nigata  Converter 

Toyota  .^...^ 

Toyosha ... 

Yamaha 

Suzuki  

Maekawa 

SumitoTTK)  Corp 


Percent 
margin 


30.94 
43.23 
•18.70 
•0.00 
28.24 
39.60 
15.25 
39.60 
39.60 
•0.00 


•  No  shipments  durirtg  the  period;  rate  from 
ttte  last  period  in  wtiich  there  were  shipments. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  on  each 
exporter  directly  to  the  Customs 
Service.  • 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  for  by  section  751(a)(1)  of  the 
Tariff  Act: 

(1)  All  exports  of  subject  merchandise 
by  firms  covered  in  these  reviews  will 
be  subject  to  cash  deposit  rates  as 
follows: 

a.  for  Koyo,  NSK.  and  Nachi- 
Fujikoshi.  see  the  final  results  of  the 
1991/92  review  (58  FR  64720,  December 
9, 1993); 

b.  for  Toyota,  see  the  final  results  of 
the  1986/87  review  (55  FR  38720. 
September  20, 1990); 

c  for  those  firms  that  have  not  been 
covered  in  reviews  of  later  periods,  the 
cash  deposit  rates  will  be  those  rates 
established  in  the  final  results  of  the 
1985/86  review,  as  outlined  above; 

(2)  For  previously  reviewed  or 
investigated  companies  not  listed  in  this 
notice  and  not  reviewed  in  subsequent 
periods,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and 

(4)  If  neither  the  expdrter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  others"  rate.  The  "all  others" 
rate  is  the  "new  shipper"  rate 
established  in  the  first  review 


conducted  by  the  Department  in  which 
a  "new  shipper"  rate  was  established,  as 
discussed  below. 

On  May  25. 1993.  the  CIT,  in  Floral 
Trade  Council  v.  United  States,  822 
F.Supp.  766  (1993),  and  Federal-Mogul 
Corporation  and  the  Torrington 
Company  V.  United  States,  839  F.Supp. 
864  (1993)  decided  that  once  an  "all 
others"  rate  is  established  for  a 
company,  it  can  only  be  changed 
through  an  administrative  review.  The 
Department  has  determined  that  in 
order  to  implement  these  decisions,  it  is 
appropriate  to  reinstate  the  "all  others" 
rate  from  the  LTFV  investigation  (or  that 
rate  as  amended  for  correction  of 
clerical  errors  or  as  a  result  of  litigation) 
in  proceedings  governed  by 
antidumping  duty  orders. 

In  proceeoings  governed  by 
antidumping  findings,  unless  we  are 
able  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
we  have  determined  that  it  is 
appropriate  to  adopt  the  first  "new 
shipper"  rate  established  in  the  final 
results  of  an  administrative  review  of 
this  finding  pubhshed  by  the 
Department  (or  that  rate  as  amended  for 
correction  of  clerical  errors  as  a  result  of 
litigation)  as  the  "all  others"  rate  for  the 
piuposes  of  establishing  cash  deposits 
in  all  current  and  future  administrative 
reviews. 

Because  this  proceeding  is  governed 
by  an  antidumping  finding,  and  we  are 
unable  to  ascertain  the  "all  others"  rate 
from  the  Treasury  LTFV  investigation, 
the  "all  others"  rate  for  the  purpose  of 
these  reviews  is  18.07  percent  from 
Tapered  Roller  Bearings  and  Certain 
Components  Thereof  from  Japan,  Final 
Results  of  Administrative  Review  of 
Antidumping  Finding,  49  FR  8976 
(March  9, 1984),  the  first  review 
conducted  by  the  Department  in  which 
a  "new  shipper"  rate  was  established. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibiUty 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  3S3.34(d).  Timely  written 
notification  of  return/destruction  of 


APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiu*  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

These  administrative  reviews  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19U.S.C. 
1675(a)(1))  and  19  CFR  353.22(c). 

Dated:  November  2, 1994. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

A  dm  inistration. 

[FR  Doc.  94^27783  Filed  11-9-94;  8  45  amj 
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[A-688-834] 

Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Antidumping  Duty  Investigation  of 
Stainless  Steel  Angle  From  Japan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Crow,  Office  of  Antidumping 
Investigations,  Import  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  D.C.  20230;  telephone 
(202)  482-0116. 

PRELIMINARY  DETERMINATION:  We 
preliminarily  determine  that  stainless 
steel  angle  (SSA)  &t>m  Japan  is  being 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  733  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
The  estimated  margins  are  shown  in  the 
"Suspension  of  Liquidation"  section  of 
this  notice. 

Case  History 

Since  the  initiation  of  this 
investigation  on  April  28, 1994  (59  FR 
23052,  May  4, 1994),  the  following 
events  have  occurred. 

On  May  23, 1994.  the  Litemational 
Trade  Commission  (ITC)  issued  an 
affirmative  preliminary  injury 
determination  in  this  proceeding  (see 
ITC  Investigation  No.  731-TA-699). 

On  June  2, 1994,  the  Department  of 
Commerce  (the  Department)  issued  an 
antidumping  questionnaire  to  Aichi 
Steel  Works,  Ltd.,  (Aichi).  Aichi 
submitted  responses  to  the  Department's 
questionnaire  in  Jime  and  July  1994. 

On  August  23, 1994,  the  Department" 
issued  a  supplemental  sales 
questionnaire  to  the  respondent.  Aichi 
submitted  its  response  to  the 
supplemental  questionnaire  on 
September  19, 1994. 


On  August  17, 1994,  the  petitioners. 
Slater  Steels  Corporation  and  United 
Steelworkers  of  America,  requested  that 
the  Department  postpone  the 
prehminary  determination  until 
November  4, 1994,  pursuant  to  19  CFR 
353.15(c)(1994).  The  Department 
granted  this  request  on  August  24,  1994 
(59  FR  44966,  August  31, 1994). 

On  August  10,  1994,  the  petitioners 
alleged  that  Aichi  was  selling  the 
subject  merchandise  in  the  home  market 
at  below  its  cost  of  production.  On 
August  16, 1994,"Qie  respondent 
submitted  comments  which  questioned 
the  methodology  employed  in  the 
petitioners'  below-cost  allegation.  On 
August  22, 1994,  the  petitioners  revised 
their  original  cost  allegation.  After 
analyzing  the  petitioners'  allegation,  we 
found  reasonable  grounds  to  beUeve  or 
suspect  that  sales  in  the  home  market 
were  being  made  at  less  than  the  cost  of 
production.  Consequently,  on 
September  7, 1994,  the  Department 
initiated  an  investigation  of  sales  below 
cost  for  Aichi's  home  market  sales,  in 
accordance  with  section  773(b)  of  the 
Act  and  19  CFR  353.51.  On  this  date,  we 
presented  Aichi  v«th  Section  D  of  the 
antidumping  questionnaire  concerning 
cost  of  production.  Aichi  submitted  its 
response  to  Section  D  of  the 
questionnaire  on  October  17, 1994. 

On  November  2,  1994,  in  accordance 
with  19  CFR  353.20(b),  the  respondent 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination, 
the  Department  postpone  the  final 
determination  due  to  the  complexity  of 
the  cost  information,  and  the  problems 
associated  with  scheduling  verification 
because  of  the  year-end  holidays. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  angle"  includes 
hot-rolled,  whether  or  not  annealed  or 
descaled,  stainless  steel  products  angled 
at  90  degrees,  that  are  not  otherwise 
advanced. 

The  stainless  steel  angle  subject  to 
this  investigation  is  cxurently 
classifiable  under  subheadings 
7222.40.30.20  and  7222.40.30.60  of  the 
Harmonized  Tariff  Schedules  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
November  1, 1993,  through  April  30. 
1994. 


UMI 


5C054 


Fedwl  Regigter  /  Vol.  59.  No.  217  /  Thursday,  November  10.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday.  November  10,  1994  /  Notices 


56055 


Suck  or  Siniler  Comparisons 

For  purposes  of  the  preliminary 
determination,  we  have  determined  that 
stainless  steel  angle  constitutes  a  single 
"such  or  similar"  category  of 
merchandise. 

The  respondent  reported  that  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  during  the  POI. 
Because  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  tales,  we  made  similar 
merchandise  comparisons  on  the  basis 
of:  (1)  stainless  steel  grade;  (2)  leg- 
length:  (3)  thicluiess;  (4)  spine  length: 
and  (5)  other  characteristics.  The 
Department  used  Aichi's  reported  costs 
to  adjust  for  physical  differences  in 
merchandise. 

Fair  Value  Compariaons 

To  determine  whether  sales  of 
stainless  steel  angle  from  Japan  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  United 
States  price  (USF)  to  the  foreign  market 
value  (FNfV).  as  specified  in  the  "United 
States  Price"  and  "Foreign  Market 
Value"  sections  of  this  notice.  When 
comparing  the  U.S.  sales  to  sales  of 
similar  merchandise  in  the  home 
market,  we  made  adjustments  for 
differences  in  physical  characteristics, 
pursuant  to  19  CFR  353.57.  In 
accordance  witii  19  CFR  353.58.  we 
made  comparisons  at  the  same  level  of 
trade,  where  possible. 

United  States  Price 

We  based  USP  on  purchase  price,  in 
accordance  with  section  772(b)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  an  unrelated  purchaser 
before  importation  into  the  United 
States  and  because  exporter's  sales  price 
methodology  was  not  otherwise 
indicated. 

We  made  deductions  from  the  U.S. 
sales  price,  where  appropriate,  for 
foreign  brokerage,  foreign  inland  freight, 
and  insurance. 

We  recalculated  U.S.  credit  expense 
based  on  Aichi's  lending  rate  to  its 
customers  as  opposed  to  Aichi's 
investment  return  rate. 

We  made  an  adjustment  to  U.S.  price 
for  a  consumption  tax  levied  on 
comparison  sales  in  Japan  in  accordance 
with  our  practice,  pursuant  to  the 
decision  of  the  Court  of  International 
Trade  (CTT)  in  Federal-Mogul 
Corporation  and  The  Tonington 
Company  v.  United  States.  834  F.  Supp. 
1391  (OT  1993).  See  Preliminary 
Antidumping  Duty  Determination:  Color 
Negative  Photographic  Paper  and 
Chemical  Components  from  )ap>an  (59 
FR  16177, 16179.  April  6, 1994),  for  an 
explanation  of  this  methodology. 


ForeigB  Market  Value 

We  compared  the  volume  of  home 
market  sales  of  SSA  to  the  volume  of 
third-coimtry  sales  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  FMV,  in 
accordance  with  section  773  (a)(1)(B)  of 
the  Act.  We  found  that  the  home  market 
was  viable  for  sales  of  stainless  steel 
angle,  in  accordance  with  19  CFR 
353.48(a). 

We  excluded  from  our  analysis  those 
sales  in  the  home  market  database  with 
negative  quantities  or  negative  sales 
prices. 

We  used  the  Department's  arm's- 
length  test  to  determine  whether  sales  to 
related  customers  were  made  on  an 
arm's-length  basis.  Where  possible,  we 
compared  related  and  unrelated  party 
sales  at  the  same  level  of  trade.  For 
purposes  of  the  preliminary 
determination,  we  considered  a  party  as 
related  to  respondent  whenever 
respondent  had  substantial  ownership 
in  the  party.  See  Appendix  II  to  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina  (58  FR  37077,  July  9, 1993) 
for  more  information  on  the 
Department's  arm's-length  test. 

In  the  home  market.  Aichi  sells  SSAs 
through  several  distribution  channels. 
Where  Aichi  sold  SSAs  through  its 
subsidiary,  that  subsidiary's  sales  to 
unrelated  parties  formed  the  basis  of  our 
FMV  calculation.  Only  a  minuscule 
proportion  of  Aichi's  sales  were  made  to 
related  parties,  either  directly,  or 
through  its  subsidiary.  We  only 
included  sales  to  the  related  parties  that 
were  made  at  arms  length.  We  also 
excluded  certain  related  party  sales 
from  our  analysis  because  those 
products  could  not  be  compared  to 
unrelated  sales  and  because  these  were 
made  in  insignificant  Quantities. 

We  calculated  FMV  based  on 
delivered  prices.  We  made  deductions 
for  discounts  and  rebates,  where 
applicable. 

In  light  of  the  Court  of  Appeals  for  the 
Federal  Circuit's  (CAFC)  decision  in  Ad 
Hoc  Contmittee  of  AZ'-NM-TX-FL 
Producers  of  Gray  Portland  Cement  v. 
United  States.  13  F.3d  398  (Fed.  Cir. 
1994),  the  Department  no  longer  can 
deduct  home  market  movement  charges 
from  FMV  pursuant  to  its  inherent 
power  to  fill  in  gaps  in  the  antidumping 
statute.  Instead,  we  will  adjust  for  those 
expenses  under  the  circumstance-of-sale 
provision  of  19  CFR  353.56(a).  as 
appropriate.  Accordingly,  in  the  present 
case,  we  deducted  post-sale  home 
market  inland  freight  and  insurance 


from  FMV  under  the  circmnstance-of- 
sale  provision  of  19  CFR  353.56(a). 

For  one  expense  claimed  as  a  rebate 
by  Aichi,  we  preliminarily  determined 
that  the  expense  was,  in  fact,  a  transfer 
of  funds  from  the  parent  to  its 
subsidiary.  This  rebate  was  not  passed 
on  to  the  uruelated  purchaser. 
Consequently,  we  did  not  make  any 
adjustments  to  FMV  for  this  claimed 
rebate. 

We  deducted  home  market  packing 
costs  and  added  U.S.  packing  costs  in 
accordance  with  section  773(a){lJ  of  the 
Act.  We  also  made  circiunstance  of  sale 
adjustments  for  home  market  direct 
selling  expenses,  which  included  credit, 
in  accordance  with  19  CFR  353.56(a)(2). 
We  reclassified  pre-sale  warehousing 
expenses  as  indirect  selUng  expenses. 

We  adjusted  for  the  consumption  tax 
in  accordance  with  our  practice  (see 
"United  States  Price"  section  of  this 
notice). 

Cost  of  Production  (COP) 

In  order  to  determine  whether  home 
market  sales  prices  were  below  COP 
within  the  meaning  of  section  773(b)  of 
the  Act,  we  calctdated  COP  based  on  the 
sum  of  the  respondent's  cost  of 
materials,  fabrication,  general,  and 
packing  expenses,  in  accordance  with 
19  CFR  353.51(c).  (See  e.g.,  PreUminar>' 
Results  of  Antidumping  Duty 
Administrative  Review:  Pol)rethylene 
Terrephthalate  Film,  Sheet,  and  Strip 
from  the  Republic  of  Korea  (59  FR 
35098,  35099.  July  8,  1994).  We  then 
compared  the  COP  to  the  home  market 
selling  prices,  net  of  movement  charges 
and  discounts  and  rebates. 

In  accordance  with  Section  773(b)  of 
the  Act.  we  followed  our  standard 
methodology  to  determine  whether  the 
home  market  sales  of  each  product  were 
made  at  prices  below  their  COP  in 
substantial  quantities  over  an  extended 
period  of  time,  and  whether  such  sales 
were  made  at  prices  that  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  the  normal  course  of 
trade. 

To  satisfy  the  requirement  of  773(b)(1) 
that  below-cost  sales  be  disregarded 
only  if  made  in  substantial  quantities, 
we  applied  the  following  methodology. 
Where  we  found  that  over  90  percent  of 
a  respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP,  we  did 
not  disregard  any  below-cost  sales 
because  we  determined  that 
respondent's  below-cost  sales  are  not 
made  in  substantial  quantities.  If 
between  ten  and  90  percent  of  a 
respondent's  sales  of  a  given  product 
were  at  prices  above  the  COP.  we 
disregarded  only  the  below-cost  sales  if 
made  over  an  extended  period  of  time. 


Where  we  found  that  more  than  90 
percent  of  a  respondent's  sales  of  a 
given  product  were  at  prices  below  the 
COP  and  were  sold  over  an  extended 
period  of  time,  we  disregarded  all  sales 
for  that  model  and  calculated  FMV 
based  on  constructed  value  (CV),  in 
accordance  with  section  773(b)  of  the 
Act. 

In  accordance  with  section  773(b)(1) 
of  the  Act,  in  order  to  determine 
whether  below-cost  sales  had  been 
made  over  an  extended  period  of  time, 
we  compared  the  nimiber  of  months  in 
which  below-cost  sales  occurred  for 
each  product  to  the  number  of  months 
in  the  POI  in  which  that  product  was 
sold.  If  a  product  was  sold  in  three  or 
more  months  of  the  POI,  we  did  not 
exclude  below-cost  sales  unless  there 
were  below-cost  sales  in  at  least  three 
months  during  the  POI.  When  we  found 
that  sales  of  a  product  only  occurred  in 
one  or  two  months,  the  number  of 
months  in  which  the  sales  occurred 
constituted  the  extended  period  of  time; 
i.e.,  where  sales  of  a  product  were  made 
in  only  two  months,  the  extended 
period  of  time  was  two  months,  where 
sales  of  a  product  were  made  in  only 
one  month,  the  ex-tended  period  of  time 
was  one  month.  (See,  Prehminary 
Results  and  Partial  Termination  of 
Antidumping  Ehity  Administrative 
Reviews:  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  From  Japan  (58 
FR  69336,  69338,  December  10.  1993). 

Constructed  Value  (CV) 

We  calculated  constructed  value 
based  on  the  sum  of  the  cost  of 
materials,  fabrication,  general  expenses, 
profit,  and  U.S.  packing  cost.  In 
accordance  with  section  773  (e)(1)(B)  of 
the  Act,  for  general  expenses,  which 
include  selling  and  financial  expenses 
(SG&A),  we  used  the  greater  of  the 
reported  general  expenses  or  the 
statutory  minimum  often  percent  of  the 
cost  of  production.  For  profit,  we  used 
the  statutory  minimimi  of  eight  percent 
of  the  cost  of  manufacturing  and  general 
expenses,  because  Aichi's  reported 
profit  was  less  than  eight  percent  of  the 
total  of  cost  of  manufacturing  and 
general  expenses. 

Currency  Conversion 

We  have  made  currency  conversions 
based  on  the  official  exchange  rates, 
certified  by  the  Federal  Reserve  Bank  of 
New  York,  in  effect  on  the  dates  of  the 
U.S.  sales. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  will  verify  the  information  used 
in  making  our  final  determination. 


Suspension  of  Liquidation 

In  accordance  with  section  733(d)(1) 
of  the  Act.  we  are  directing  the  Customs 
Service  to  suspend  liquidation  of  all 
entries  of  steunless  steel  angle  from 
Japan,  as  defined  in  the  "Scope  of 
Investigation"  section  of  this  notice,  that 
are  entered,  or  withdrav\'n  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pubhcation  of  this  notice  in 
the  Federal  Register. 

The  Customs  Service  shall  require  a 
cash  deposit  or  posting  of  a  bond  equal 
to  the  estimated  preUminary  dumping 
margin,  as  shown  below.  The 
suspensidh  of  liquidation  will  remain  in 
effect  until  further  notice. 


Producer/manufacturer/exporler 


Aichi  Steel  Works,  LTD. 
All  others 


Margin 
percent- 
age 


14.92 
14.92 


ITC  Notification 

In  accordance  with  section  733(f)  of 
the  Act,  we  have  notified  the  ITC  of  our 
determination. 

If  our  final  determination  is 
affirmative,  the  ITC  will  determine 
whether  these  imports  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry  before  the  later  of  120 
days  after  the  date  of  this  preliminary 
determination  or  45  days  after  our  final 
determination. 

Postponement  of  Final  Determination 

On  November  1, 1994,  in  accordance 
with  19  CFR  353.20(b),  respondent 
requested  that,  in  the  event  of  an 
affirmative  preliminary  determination 
by  the  Department,  the  Department 
postpone  the  final  determination  due  to 
the  complexity  of  the  cost  information 
and  problems  associated  with 
scheduling  verifications  with  the  year- 
end  holidays.  We  find  no  compelling 
reason  to  deny  the  request.  Accordingly, 
we  are  postponing  the  date  of  the  final 
determination  until  not  later  than  135 
days  after  the  date  of  publication  of  this 
notice. 

Public  Comment 

In  accordance  with  19  CFR  353.38, 
case  briefs  or  other  written  comments  in 
at  least  ten  copies  may  be  submitted  by 
any  interested  party  to  the  Assistant 
Secretary  for  Import  Administration  no 
later  than  February  10, 1995,  and 
rebuttal  briefs  no  later  than  February  17, 
1995.  We  request  that  parties  in  this 
case  provide  an  executive  summary  of 
no  more  than  2  pages  in  conjunction 
with  case  briefs  on  the  major  issues  to 
be  addressed.  Further,  briefs  should 
contain  a  table  of  authorities.  Citations 


to  Commerce  determinations  and  court 
decisions  should  include  the  page 
number  where  cited  information 
appears.  In  preparing  the  briefs,  please 
begin  each  issue  on  a  separate  page.  In 
accordance  with  19  CFR  353.38(b),  we 
will  hold  a  pubfic  hearing,  if  requested, 
to  give  interested  parties  an  opportunity 
to  comment  on  arguments  raised  in  casie 
or  rebuttal  briefs.  Tentatively,  the 
hearing  will  be  held  on  February  23. 
1995,  at  9  a.m.  at  the  U.S.  Department 
of  Commerce,  Room  3708,  14th  Street 
and  Constitution  Avenue  NW. 
Washington,  D.C.  20230.  Parties  should 
confirm  the  time,  date,  and  place  of  the 
hearing  48  hours  before  the  scheduled 
time. 

Interested  parties'who  wish  to  request 
a  hearing  must  submit  a  written  request 
to  the  Assistant  Secretary  for  Import 
Administration,  U.S.  Department  of 
Commerce,  Room  B-099,  within  ten 
days  of  the  publication  of  this  notice  in 
the  Federal  Register.  Requests  should 
contain:  (1)  the  party's  name,  address, 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  Hst  of  the  issues 
to  be  discussed.  In  accordance  with  19 
CFR  353.38(b).  oral  presentations  will 
be  limited  to  the  issues  raised  in  the 
briefs. 

This  determination  is  published 
pursuant  to  section  733(f)  of  the  .Act  [19 
U.S.C.  1673b(f))  and  19  CFR 
353.15(a)(4). 

Dated:  November  4, 1994. 
Susan  G.  Esserman. 

Assistant  Secretary  for  Im  pan 

Administration. 

IFR  Doc.  94-27917  Filed  11-9-94;  6  45  am) 
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University  of  Michigan,  et  al.;  Notice  of 
Consolidated  Decision  on  Application 
for  Duty-Free  Entry  of  Scientific 
Instrument 

This  is  a  decision  consolidated 
pursuant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  301). 
Related  records  can  be  viewed  between 
8:30  AM  and  5:00  PM  in  Room  421 1 . 
U.S.  Department  of  Commerce.  14th  and 
Constitution  Avenue,  N.W.. 
Washington,  D.C. 

DECISION:  Denied.  Applicants  have 
failed  to  establish  that  domestic 
instruments  of  equivalent  scientific 
value  to  the  foreign  instruments  for  the 
intended  purposes  are  not  available. 

REASONS:  Section  301.5(e)(4)  of  the 
regulations  requires  the  denial  of 
applications  that  have  been  denied    ' 
without  prejudice  to  resubmission  if 
they  are  not  resubmitted  within  the 
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specified  dm*  nriod.  This  is  the  case 
for  each  of  the  Usied  dockets. 

Docket  Number.  04-041.  Applicant: 
The  University  of  Michigan.  1150  W. 
Medical  Center  Drive.  Ann  Artrar.  MI 
48109^)628.  Instnunent:  Rapid  Kinetic 
Spectrofluorimeter.  Model  SX.17MV. 
Manufacturer:  Applied  Photophysics 
Ltd..  United  Kingdom.  Date  of  Denial 
Without  Pre/udice  to  Resubmissioa: 
August  10. 1004. 

Docket  Nuatker  04-047.  Applicant: 
University  of  South  Dakota.  414  E.  Clark 
Street.  Vermillion.  SD  57069. 
Inttrument:  Rapid  Kinetics  Access<My. 
Manufacturer:  Hi-Tech  Scientific. 
United  Kingdom.  Date  of  Denial 
Without  Prejudice  to  Resubmission: 
August  10. 1004. 


Acting  Ditectar,  Statutory  Import  Programs 

Staff 

IFR  Doc.  •4-Z77»  Piled  ll-»-94:  S.45  na| 


(C-423-KM,  C  «6>  I0<  and  C-4Z7-Sia] 

Certain  Cut-to-Length  Cartwn  Sta«t 
Plate  From  Belgium  and  Spain  and 
Certain  CorrMlon-Reslstant  Slael  Flat 
Products  From  France:  Termination  of 
CountervaiUng  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
countervailing  duty  administrative 
reviews  of  certain  cut-to- length  carbon 
steel  plate  from  Belgium  and  Spain  and 
certain  corrosion-resistant  steel  flat 
products  from  France  initiated  on 
September  8. 1004. 
EFFECTIVE  DATE:  November  10.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michad  Seiders  or  Kelly  Parkhill.  OfTice 
of  Countervailing  Compliance,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW.,  Washington.  DC,  20230: 
telephone:  (202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  August  31. 1994,  AK  Corporation, 
Bethlehem  Steel  Cor[>oration.  Geneva 
Steel.  Gulf  States  Steel  of  Alabama. 
Inland  Steel  bidustries.  LTV  Steel 
Company.  Laclede  Steel  Company, 
Lukens  Steel  Company.  National  Steel 
Corporation.  Sharon  Steel  Corporation. 


US  Steel  Corpovatioa  and  WQ  Steel. 
Inc.  (hereinafter  "domestic  producers") 
requested  administrative  reviews  of  the 
countervailing  duty  orders  on  certain 
cut-to- length  carbon  steel  plate  from 
Belgium  and  Spain  and  on  certain 
corrosion-resi^ant  steel  flat  products 
from  France  for  the  period  December  7, 
1992,  throu^  December  31, 1993.  No 
other  interested  party  requested  a 
review.  On  September  8. 1994.  the 
Department  pubUshed  a  notice  initiating 
the  administrative  reviews  for  that 
period  (59  FR  46391).  On  September  20 
1994,  the  domestic  producers  submitted 
a  timely  withdrawal  of  their  request  for 
review.  As  a  resuh.  pursuant  to  19  CFR 
8  355.22(a)(3).  the  Department  is 
terminatiag  the  reviews. 

This  notice  is  published  in 
accordance  with  19  CFR  S  355.22(a)(3). 

Dated:  October  28. 1994. 
Joeepb  A.  Spetrtni.  x 

Deputy  Assistant  Secretary  for  Compliance. 
[FR  Doc.  94-27787:  Filed  11-9-94:  8:45  am] 
SNXaiQ  coot  MIS-OS-^ 


University  of  CaUfomla,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Scientific 
Instruments 

This  is  a  decision  consoUdated 
pursuant  to  Section  6(c)  of  the 
Educational.  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  SUt.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  A.M.  and  5:00  P.M.  in 
Room  4211.  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W..  Washington.  DC. 

Comments:  None  received.  Decision: 
Approved.  No  instniment  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  94-074.  Applicant: 
University  of  Cahfomia.  Livermore,  CA 
94551.  Instrument:  Mass  Spectrometer. 
Manufacturer:  Fisons  InstrumentsA^G 
Isotech,  United  Kingdom.  Intended  Use: 
See  notice  at  59  FR  32418/4une  23, 
1994.  Heosons: The  foreign  instrument 
provides:  (1)  an  abundance  sensitivity  of 
2  ppm  for  C  or  N.  (2)  an  internal 
precision  of  0.005  per  mil  for  3  bar  |il 
samples  of  CO2  and  (3)  4  Faraday 
collectors.  Advice  Received  From: 
National  Institutes  of  Health.  August  22, 
1994. 

Docket  Number:  94-083.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  Urbana,  IL  61801. 
Instrument:  Biological  Monitor.  Model 
MOSSELMONITOR.  h4anufacturer: 


Delta  Cansult.  The  Netherlands. 
Intended  Use:  See  notice  at  59  FR 
38439,  July  28. 1994.  Reasons:  The 
foreign  instnnnent  provides  capability 
to  use  hve  mussels,  clams  or  other 
aquatic  test  organisms  as  an  early 
warning  or  monitoring  pollutant  sensor. 
Advice  Received  From:  National 
Institutes  of  Health.  September  9. 1994. 

Docket  Number:  94-087.  Applicant: 
University  of  Maryland.  Baltimore,  MD 
21201.  Insfrumen/.  Robotic 
Micromanipulator  System. 
Manufacturer:  Scientific  Precision      ^ 
Instruments.  Germany.  Intended  Use: 
See  notice  at  59  FR  38439.  July  28. 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  hardware/software  that  can 
remember  and  repeat  exact  cell 
locations  and  (2)  20  nm  spatial 
resolution.  Advice  Received  From: 
National  Institutes  of  Heahh.  September 
9. 1994. 

Docket  Number:  94-088.  Applicant: 
University  of  Hawaii  at  Manoa. 
Honolulu.  HI  96822.  Instrument: 
Portable  Cholorphyll  Fluorometer, 
Model  PAM-200.  Manufacturer:  Heinz 
Walz  GmbH.  Germany.  Intended  Use: 
See  notice  at  59  FR  38585,  July  29. 1994. 
Reasons:  The  foreign  instrument 
provides:  (1)  measurement  and 
calculation  of  quantiun  yield  within  ± 
0.001  units.  (2)  LED  light  modulated  at 
600  and  20  000  Hz  and  (3)  tolerance  of 
high  levels  of  background  light.  Advice 
Received  From:  National  Institutes  of 
Health.  September  9,  1994. 

Docket  Number:  94-090.  Applicant: 
Howard  Hughes  Medical  Institute,  New 
Haven.  CT  06536.  Instrument: 
Phospboimager  X-ray  Diffraction  Area 
Detector.  Manufacturer  MacScience  Co. 
Ltd..  Japan.  Intended  Use:  See  notice  at 
59  FR  46963.  September  13, 1994. 
Reasons:  The  foreign  instrument 
provides  sensitivitj^f  1  x-ray  proton 
per  level  and  minimized  measurement 
time  using  Weissenberg  geometry  and 
simultaneous  movements  of  specimen 
rotation  and  film  translation.  Advice 
Received  From:  The  National  Institutes 
of  Health,  September  9, 1994. 

The  National  Institutes  of  Health 
advises  that  (1)  the  capabiUties  of  each 
of  the  foreign  instruments  described 
above  are  pertinent  to  each  appUcant's 
intended  purpose  and  (2)  they  know  of 
no  domestic  instrument  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 

We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 


scientific  value  to  any  of  the  foreign 

instnunents. 

PameU  Woods. 

Acting  Director.  Statutory  Import  Programs 
Staff 

IFR  Doc.  94-27919  Piled  11-9-94: 8:45  am] 
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[C-351-40q 

Certain  Agricultural  Tillage  Tools  From 
Brazil;  Termination  of  Countervailing 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  On  November  27, 1992.  the 
Department  of  Commerce  (the 
Department)  initiated  an  administrative 
review  of  the  countervailing  duty 
administrative  review  of  certain 
agricultural  tillage  tools  from  Brazil. 
"Hie  Department  has  now  decided  to 
terminate  this  review. 

EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dawn  Carroll  or  Kelly  Parkhill,  Office  of 
Countervailing  Compliance,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.,  20230; 
telephone:  (202)  482-2786. 

Background 

On  October  9, 1992,  the  Department 
received  a  request  for  an  administrative 
review  of  this  countervailing  duty  order 
from  Marchesan  Implementos  Agricolas, 
S.A..  an  importer  of  the  subject 
merchandise,  for  the  period  January  1 , 
1991,  through  December  31, 1991.  No 
other  interested  party  requested  a 
review.  On  November  27. 1992,  the 
Department  pubUshed  in  the  Federal 
Register  (57  FR  56318]  a  notice  of  • 
"Iiiitiation  of  Countervailing  Duty 
Administrative  Review"  initiating  the 
administrative  review  for  that  period. 
On  August  19. 1994.  Marchesan 
Implementos  Agricolas,  S.A.,  submitted 
a  withdrawal  of  its  request  for  review. 

Section  §  355.22(a)(3)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  alter  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  This 
regulation  also  provides  that  the 
Secretary  may  extend  the  time  limit  for 
withdrawal  of  a  request  if  it  is 
reasonable  to  do  so. 


Because  no  significant  work  has  been 
completed  on  this  review,  the 
aforementioned  importer's  request  does 
not  imduly  btuden  the  Department 
Moreover,  we  have  received  no 
objections  to  terminating  this  review 
from  other  interested  parties.  Therefore, 
imder  the  circumstances  presented  in 
this  review,  we  are  waiving  the  90-day 
requirement  in  19  CFR  355.22(a)(3). 
Accordingly,  we  are  terminating  this 
review.  This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

Dated:  November  1, 1994. 
Jos^h  A.  ^petrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(FR  Doc.  94-27788  FUed  11-9-94;  8:45  am) 

BILUNG  CODE  3510-06-^ 

[C-333-402]  ^ 

Certain  Textile  Mill  Products  From 
Peru;  Termination  of  Company- 
Specific  Administrative  Review  of 
Countervailing  Duty  Order 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Termination  of 
Company-Specific  Administrative 
Review  of  Countervailing  Duty  Order. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  terminating  the 
company-specific  administrative  review 
of  the  countervailing  duty  order  on 
certain  textile  mill  products  from  Peru, 
initiated  on  April  15, 1994. 
EFFECTIVE  DATE:  November  10, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martina  Tkadlec  or  Kelly  Parkhill, 
Office  of  Countervailing  Compliance, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230.  telephone: 
(202)  482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  29. 1994.  Credisa  Division 
Textil.  S.A.  (Credisa),  a  producer  and 
exporter  of  the  subject  merchandise, 
requested  a  company-specific 
administrative  review  of  the 
countervailing  duty  order  on  certain 
textile  mill  products  &t)m  Peru  for  the 
period  May  18, 1992.  through  December 
31. 1993.  pursuant  to  19  CFR 
355.22(a)(2).  No  other  interested  party 
requested  a  review.  On  April  15, 1994, 
the  Department  published  a  notice 
initiating  the  company-specific 
administrative  re\dew  for  that  period  (59 
FR  18099).  On  September  28, 1994, 
Credisa  withdrew  its  request  for  review. 


Section  355.22(aK3)  of  the 
Department's  regulations  (19  CFR 
355.22(a)(3))  stipulates  that  the 
Secretary  may  permit  a  party  that 
requests  a  review  to  withdraw  the 
request  not  later  than  90  days  after  the 
date  of  publication  of  the  notice  of 
initiation  of  the  requested  review.  This 
regulation  also  provides  that  the 
S&cretary  may  extend  the  time  limit  for 
withdrawal  of  a  request  if  it  is 
reasonable  to  do  so. 

Because  no  significant  work  has  been 
done  on  this  review,  Credisa 's  request 
does  not  unduly  burden  the  Department 
under  the  circumstances  presented  in 
this  review,  we  are  waiving  the  90-day 
requirement  in  19  CFR  355.22(a)(3). 
Accordingly,  we  are  terminating  this 
review. 

This  notice  is  published  in 
accordance  with  19  CFR  355.22(a)(3). 

Dated:  November  1. 1994. 
Joseph  A-  Spetrini. 

Deputy  Assistant  Secretary  for  Compliance. 
(PR  Doc.  94-27789  Filed  11-9-94:  8:45  am) 

BILUNG  CODE  3S10-OS-^ 


[C-201-003] 

Ceramic  Tile  from  IMexico;  Proliminary 
Results  of  Countervailing  Duty 
Administrative  Review 


I 


i 


AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the  € 

countervailing  duty  order  on  ceramic      ] 
tile  from  Mexico.  "1116  review  period  is     ; 
January  1, 1992  through  December  31.     ' 
1992.  We  preliminarily  determine  the      ' 
total  boimty  or  grant  to  be  zero  or  de       \ 
minimis  for  32  com{>anies.  and  2.55         ^ 
percent  ad  valorem  for  all  other 
companies  during  this  review  period.  In 
accordance  with  19  CFR  355.7,  any  rate 
less  than  0.5  percent  ad  valorem  is  de 
minimis.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 

EFFECTIVE  DATE:  November  10, 1994.       J 

FOR  FURTHER  INFORMATION  CONTACT:  1 

Gayle  Longest  or  Kelly  Parkhill,  Office  | 

of  CountervaiUng  CompUance.  i 

International  Trade  Administration.  1 

U.S.  Department  of  Commerce.  14th  \ 

Street  and  Constitution  Avenue,  N. W. ,  ' 
Washington,  D.C.  20230:  telephone: 
(202) 482-2786. 


UMI 


56058 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday,  November  10,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday,  November  10,  1994  /  Notices  56059 


SUPPLEMENTARY  MFORMAIION: 
Background 

On  April  28, 1993.  the  Department 
published  a  notice  of  "Opportunity  to 
Request  Administrative  Review"  (58  FR 
25802)  of  the  countervailing  duty  order 
on  ceramic  tile  from  Mexico.  We 
received  a  request  for  review  from 
Ceramica  Regiomontana,  S.A., 
(Ceramica)  a  Mexican  exporter  of  the 
subject  merchandise.  We  initiated  the 
review  on  June  25, 1993  (58  FR  34414). 
The  review  period  is  January  1.  1992 
through  December  31. 1992.  This  review 
involves  33  companies  and  10 
programs. 

On  February  7, 1994,  the  Government 
of  Mexico  submitted  a  request  for  partial 
revocation  for  14  companies  with  their 
questionnaire  response.  According  to  19 
CFR  355.25(b)(3).  a  request  for 
revocation  can  only  be  submitted  in  the 
fifth  and  subsequent  anniversary 
months  of  an  order.  Since  the 
anniversary  month  for  the  review  period 
January  1, 1992  through  December  31. 
1992  is  May  1993,  and  the  request  was 
submitted  on  Februarj-  7. 1994.  the 
request  was  untimely.  Therefore,  the 
Department  is  unable  to  consider  partial 
revocation  for  these  14  companies  in 
this  administrative  review. 

The  Department  is  conducting  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930  (the  Act),  as 
amended.  The  final  results  of  the  last 
administrative  review  of  this  order  were 
published  in  the  Federal  Register  on 
January  19.  1994  (59  FR  2823). 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  Mexican  ceramic  tile, 
including  non-mosaic,  glazed,  and 
unglazed  ceramic  floor  and  wall  tile. 
During  the  review  period,  such 
merchandise  was  classifiable  under  the 
Harmonized  Tariff  Schedule  (HTS)  item 
numbers  6907.10.0000.  6907.90.0000. 
6908.10.0000,  and  6908.90.0000.  The 
HTS  item  numl>ers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Puqposes 

In  calculating  the  benefits  received 
during  the  review  period,  we  followed 
the  methodology  described  in  the 
preamble  to  19  CFR  355.20(d)  (53  FR 
52306.  and  52325;  December  27. 1988). 
We  calculated  a  country-wide  rate, 
weight-averaging  the  benefits  received 
by  the  33  companies  subject  to  review 
to  determine  the  overall  subsidy  from 
all  programs  benefitting  exports  of  the 
subject  merchandise  to  the  United 


States.  In  weight-averaging  the  benefits, 
we  used  each  firm's  share  of  exports  to 
the  United  States  as  weights. 

Because  the  overall  weighted-average 
country-wide  rate  was  above  de 
minimis,  as  defined  by  19  CFR  355.7, 
we  proceeded  to  the  next  step  in  our 
analysis  and  examined  the  ad  valorem 
rate  we  had  calculated  for  each 
company  for  all  programs  combined,  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate. 
Thirty-two  companies  received 
aggregate  benefits  which  were  zero  or  de 
minimis  (significantly  different  within 
the  meaning  of  19  CFR  355  22(d)(3)(ii)). 
Therefore,  these  companies  were  treated 
separately  for  assessment  and  cash 
deposit  purposes. 

Ceramica's  rate  was  not  significantly 
different  from  the  weighted-average 
country-wide  rate.  Since  Ceramica  was 
the  only  company  receiving  subsidies 
greater  than  de  minimis,  the  all  other 
rate  was  calculated  based  on  the 
unweighted  aggregate  benefits  thai 
Ceramic  received  from  all 
countervailing  programs. 

Analysis  of  Programs 

(1)  BANCOMEXT  Financing  for 
Exporters 

Effective  January  1,  1990.  the  Mexican 
Treasury  Department  eliminated  the 
Forjdo  para  el  Fomento  de  las 
Exportaciones  de  Productos 
Manufacturados  (FOMEX)  loan  program 
and  transferred  the  FOMEX  trust  to  the 
Banco  Nacional  de  Comercio  Exterior. 
S.N.C.  (BANCOMEXT).  BANCOMEXT 
offers  short-term  financing  to  producers 
or  trading  companies  engaged  in  export 
activities;  any  company  generating 
foreign  currency  through  exports  is 
eligible  for  financing  under  this 
program.  The  BANCOMEXT  program 
operates  much  like  its  predecessor. 
FOMEX.  BANCOMEXT  provides  two 
types  of  financing,  both  in  U.S.  dollars, 
to  exporters:  working  capital  loans  (pre- 
export  loans),  and  loans  for  export  sales 
(export  loans).  In  addition, 
BANCOMEXT  may  provide  financing  to 
foreign  buyers  of  Mexican  goods  and 
services. 

The  Department  has  previously  found 
this  program  to  confer  an  export  subsidy 
to  the  extent  that  the  loans  are  provided 
at  preferential  terms  [See  Ceramic  Tile 
From  Mexico;  Preliminary  Results  of 
Countervailing  Duty  Review  (57  FR 
5997;  February  19.  1992)  and  Ceramic 
Tile  From  Mexico;  Final  Results  of 
Countervailing  Duty  Review  (57  FR 
24247;  June  8, 1992)).  In  this  review  the 
Government  of  Mexico  provided  no  new 
information  or  evidence  of  changed 


circumstances  that  would  lead  the 
Department  to  alter  that  determination. 

We  found  that  the  annual  interest 
rates  that  BANCOMEXT  charged  to 
borrowers  for  certain  loans  on  which 
interest  payments  were  due  during  the 
review  period  were  lower  than 
commercial  rates.  The  BANCOMEXT 
dollar-denominated  loans  under  review 
were  granted  at  annual  interest  rates 
ranging  from  7.1  percent  to  9.8  percent. 
As  discussed  in  Certain  Steel  Products 
from  Mexico:  Final  Countervailing  Duty 
Determination  (58  FR  37357;  July  9. 
1993),  because  loans  are  funded  by 
BANCOMEXT  through  commercial 
banks  in  dollars  and  indexed  to  dollars 
for  repayment,  we  used  a  dollar 
benchmark.  As  the  benchmark  for 
BANCOMEXT  pre-export  and  export 
dollar-denominated  loans  granted  in 
1992.  we  used  the  average  of  the 
quarterly  weighted-average  effective 
interest  rates  published  in  the  Federal 
Resen'e  Bulletin,  which  resulted  in  an 
annual  benchmark  of  7.18  percent  in 
1992. 

We  consider  the  benefits  from  short- 
term  loans  to  occur  at  the  time  the 
interest  is  paid.  Because  interest  on 
BANCOMEXT  pre-export  loans  is  paid 
at  maturity,  we  calculated  benefits 
based  on  loans  that  matured  during  the 
review  period;  these  were  obtained 
between  March  1992  and  May  1992. 
Interest  on  BANCOMEXT  export  loans 
is  paid  in  advance;  we  therefore 
calculated  benefits  based  on 
BANCOMEXT  loans  received  during  the 
review  period. 

Two  exporters  of  ceramic  tile 
products  used  BANCOMEXT  pre-export 
and  export  financing.  Because  we  found 
that  the  exporters  were  able  to  tie  their 
BANCOMEXT  loans  to  specific  sales, 
we  measured  the  benefit  only  from  the 
BANCOMEXT  loans  tied  to  sales  of  the 
subject  merchandise  to  the  United 
States.  To  determine  the  benefit  for  each 
exporter,  we  multiplied  the  difference 
between  the  interest  rate  charged  to 
exporters  for  these  loans  and  the 
benchmark  interest  rate  by  the 
outstanding  principal  and  then 
multiphed  this  amount  by  the  term  of 
the  loan  divided  by  365.  Because  one 
company's  monthly  sales  figures  are 
indexed  to  account  for  inflation,  we 
adjusted  that  company's  benefit 
amounts  to  be  on  the  same  terms  as  the 
sales  figures.  On  this  basis,  we 
preliminarily  determine  the  benefit  from 
this  program  to  be  0.01  percent  ad 
valorem  for  Internacional  de  Ceramica 
and  zero  for  all  other  companies  listed 
in  the  preliminary  results  of  review 
section  of  this  notice. 


(2)PITEX 


The  Program  for  Temporary 
Importation  of  Products  used  in  the 
Production  of  Exports  (PITEX)  was 
established  by  a  decree  published  in  the 
Diario  Oficial  on  May  9. 1985,  and 
amended  in  the  Diario  Oficial  on 
September  19, 1986,  and  May  3. 1990. 
The  program  is  jointly  administered  by 
the  Ministry  of  Commerce  and 
Industrial  Development  (SECOFI)  and 
the  Customs  Administration.  Under 
PITEX,  exporters  with  a  proven  export 
record  may  receive  authorization  to 
temporarily  import  products  to  be  used 
in  the  production  of  exports  for  up  to 
five  years  without  having  to  pay  tlie 
import  duties  normally  imposed  on 
those  imports.  PITEX  allows  for  the 
exemption  of  import  duties  for  the 
following  categories  of  merchandise 
used  in  export  production:  raw 
materials,  packing  materials,  fuels  and 
lubricants,  machinery  used  to 
manufacture  products  for  export,  and 
spare  parts  and  other  machinery.  The 
importer  must  post  a  bond  or  other 
security  to  guarantee  the  reexportation 
of  the  temporary  imports.  Because  it  is 
only  available  to  exporters,  the 
Department  previously  foimd  in  Certain 
Textile  Mill  Products  From  Mexico; 
Final  Results  of  Countervailing  Duty 
Administrative  Review  (56  FR  50859; 
October  9, 1991)  and  Ceramic  Tile  From 
Mexico;  Final  Results  of  Countervailing 
Duty  Administrative  Review  (57  FR 
24247;  June  8,  1992)  that  PITEX 
provides  countervailable  benefits  to  the 
extent  that  it  provides  duty  exemptions 
on  imports  of  merchandise  not 
physically  incorporated  into  exported 
products.  The  Government  of  Mexico 
provided  no  new  information  or 
evidence  of  changed  circumstances  that 
would  lead  the  Department  to  alter  that 
determination. 

During  the  review  period.  Ceramica 
used  the  PITEX  program  for  imports  of 
machinery  and  spare  parts  which  are 
not  physically  incorporated  into 
exported  products.  To  calculate  the 
benefit  from  this  program,  we  calculated 
the  duties  that  should  have  been  paid 
on  the  non-physically  incorporated 
items  that  were  imported  under  the 
PITEX  program  during  the  review 
period.  We  then  divided  that  amount  by 
the  company's  total  exports.  On  this 
basis,  we  preliminarily  determine  the 
t»enefit  from  this  program  to  be  zero  for 
the  32  companies  listed  in  the 
preliminary  results  of  review  section  of 
this  notice  and  2.55  percent  ad  valorem 
for  all  other  companies. 


(3)  Other  Programs 

We  also  examined  the  following 
programs  and  preliminarily  determine 
that  exporters  of  the  subject 
merchandise  did  not  use  them  during 
the  review  period: 

(A)  Other  BANCOMEXT  preferential 
financing; 

(B)  Other  Dollar-Denominated 
Financing  Programs; 

(C)  Fiscal  Promotion  Certificates 
(CEPROn); 

(D)  Import  duty  reductions  and 
exemptions; 

(E)  State  tax  incentives; 

(F)  Article  15  Loans; 

(G)  NAFINSA  FONEI-type  financing; 
and 

(H)  NAHNSA  FOGAIN-type 
financing. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  32  companies  received  zero  or 
de  minimis  benefits  during  the  1992 
review  period.  In  accordance  with  19 
CFR  355.7,  any  rate  less  than  0.5  percent 
ad  valorem  is  de  minimis. 

(1)  Adrian  Sifuentes  Jimenez. 

(2)  Agustin  Cedillo  Ruiz. 

(3)  Alejandro  Estrada  Silva. 

(4)  Apolonio  Arias  Vasquez. 

(5)  Arturo  Leija  Lucio. 

(6)  Aurelio  Cedillo  Ruiz. 

(7)  Azuelejos  Decorativos  Carrillo, 
S.A. 

(8)  Efrain  Medina  Carrillo. 

(9)  Emilio  Pacheco. 

(10)  Faustino  Nuncio  Silva. 

(11)  Ima  Regiomontana,  S.A.  de  C.V. 

(12)  Industrias  Intercontinental.  S.A. 
de  C.V. 

(13)  Internacional  de  Ceramica,  S.A. 
de  C.V. 

(14)  Javier  Leija  Lucio. 

(15)  Jesus  Gallegos  Olivares. 

(16)  Jesus  Jimenez  Lucio. 

(17)  Jose  Arellano  Valdez. 

(18)  Jose  Dolores  Hernandez. 

(19)  Jose  Silva  Romero. 

(20)  Juan  Cortex  Coronel. 

(21)  Leopoldo  Montiel  Rincon. 

(22)  Luis  Najera  Flores. 

(23)  Luis  Paulino  Flores. 

(24)  Norberto  Cuellar  Zuniga. 

(25)  O.H.  Internacional,  S.A.  de  C.V. 

(26)  Pedro  Lopez  Alonso. 

(27)  Raul  Leija. 

(28)  Recubrimientos  Mezquital.  S.A. 
de  C.V. 

(29)  Ricardo  Berrones. 

(30)  Taller  de  Azuelejos  Coloniales. 

(31)  Vicente  Jalomo  Reyna. 

(32)  Zenon  Cortez  Coronel. 
In  addition,  we  preliminarily 

determine  the  total  boimty  or  grant  to  be 
2.55  percent  ad  valorem  for  all  other 
companies  during  the  period  January  1. 
1992  through  December  31. 1992. 


If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  Customs  Service  to 
liquidate,  without  regard  to 
countervaihng  duties,  shipments  of  this 
merchandise  frtjm  Mexico  exported  by 
the  32  companies  listed  above  for  the 
period  on  or  eAer  January  1. 1992.  and 
on  or  before  December  31.  1992.  and  to 
assess  countervailing  duties  of  2.55 
percent  of  the  f.o.b.  invoice  price  of 
shipments  frx>m  all  other  companies  for 
the  same  period. 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  mav 
request  a  hearing  not  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Pursuant  to  19  CFR  355.38(c). 
interested  parties  may  submit  written 
arguments  in  case  briefs  on  these 
preliminary  results  within  30  davs  of 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  argiunents  raised  in  case 
briefs,  may  be  submitted  seven  days 
after  the  time  limit  for  filing  the  case 
brief.  Any  hearing,  if  requested,  will  be 
held  seven  days  after  the  scheduled  date 
for  submission  of  rebuttal  briefs.  Copies 
of  case  briefs  and  rebuttal  briefs  must  be 
ser\ed  on  interested  parties  in 
accordance  with  19  CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal 
brief,  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  November  4.  1994 
Susan  G.  Esserman. 

Assistant  Secretary  for  Import 

Administration. 

(FRDoc  94-27918  Filed  11-9-94;  8  45  air. | 
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Minority  Business  Development 
Agency 

Business  Development  Center 
Applications:  Alaska 

AGENCY:  Minority  Business 
Development  Agency,  Commerce. 

ACTION:  Cancellation. 
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56060  Federal  Register  /  Vol.  59,  No.  217  /  Thursday,  November  10.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday.  November  10.  1994  /  Notices  56061 


■•J 


SUMMARY:  The  Kfinority  Business 
Development  Agency  is  cancelling  the 
announcement  to  solicit  competitive 
applications  under  its  Minority 
Business  Development  Center  (MBDC) 
Program,  to  operate  an  MBDC  in  the 
Alaska  MetropoUtan  Area.  The  previous 
announcement  was  published  in  the 
Friday.  August  19. 1994  issue  of  the 
Federal  Renter. 

11.800    Minority  Business  Development 

Center 
(Catalog  of  Federal  Domestic  Assistance) 

Dated:  November  4. 1994. 
Donald  L.  Powers. 

Federal  Register  Liaison  Officer,  Minority 
Business  Development  Agency. 

[FR  Doc.  94-27854  Filed  11-9-94;  8;45  am) 

BtLLMO  COOC  3S10-41-M 


National  Oceanic  and  Atmospheric 
Administration 

P.O.  102194A] 

Endangered  Species;  Permits 

AQENCV:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Issuance  of  Permit  929  (P163A). 
the  First  Modification  to  Permit  923 
(P509A),  and  the  Second  Amendment  to 
Permit  802  (P512). 

On  April  28. 1994.  notice  was 
published  (59  FR  22824)  that  an 
application  had  been  filed  by  John 
Musick  of  the  Virginia  Institute  of 
Marine  Science  (P163A)  to  take  listed 
sea  tiulles  to  study  population  trends, 
migration,  and  habitat  as  authorized  by 
the  Endangered  Species  Act  of  1973 
(ESA)  (16  use.  1531-1543)  and  the 
NMFS  regulations  governing  listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  is  hereby  given  that  on 
November  2, 1994.  as  authorized  by  the 
provisions  of  the  ESA,  NMFS  issued 
Permit  Number  929  for  the  above  taking 
subject  to  certain  conditions  set  forth 
therein. 

On  September  13. 1994,  notice  was 
pubUshed  that  an  appUcation  had  been 
filed  by  Robert  van  Dam  of  Scripps 
Institute  of  Oceanography  for  a 
modification  to  Permit  923  (F509A),  to 
take  an  additional  eighty  listed 
hawksbill  sea  turtles  for  habitat  and 
population  studies  as  authorized  by  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  Usted  fish  and 
wildlife  permits  (50  CFR  parts  217-227). 

Notice  is  hereby  given  that  on  October 
21. 1994.  as  authorized  by  the 


provisions  of  the  ESA.  NMFS  issued 
Modification  One  to  Permit  929  for  the 
above  taking,  subject  to  certain 
conditions  set  forth  therein. 

Notice  is  hereby  given  that  on 
September  23. 1994.  NMFS  issued  a 
Second  Amendment  to  Permit  802  to  Dr. 
Andre  Landry  of  Texas  A&M  University 
(P512),  to  take  Usted  species  as 
authorized  by  the  ESA.  This  Second 
Amendment  to  Permit  802  involved 
buoys,  net  length  and  monitoring,  and 
water  depth  of  the  research  area. 

Issuance  of  these  actions,  as  required 
by  the  ESA.  were  based  on  findings  that 
such  actions:  (1)  Were  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  Usted  species  which 
are  the  subject  of  these  actions;  (3)  are 
consistent  with  the  purposes  and 
poUcies  set  forth  in  section  2  of  the 
ESA.  These  actions  were  also  issued  in 
accordance  with  and  are  subject  to  parts 
217-^22  of  Title  50  CFR.  the  NMFS 
regulations  governing  listed  species 
permits. 

The  appUcations,  permits,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS, 
1335  East- West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-2322);  and 

Southeast  Region,  NMFS.  NOAA. 
9721  Executive  Center  Drive.  St. 
Petersburg,  FL  33702-2432  (813-893- 
3141);  also 

Northeast  Region.  NMFS,  NOAA.  One 
Blackburn  Drive.  Gloucester.  MA  01930 
(508-281-9250)  for  Permit  929  only; 
and 

Director,  Southwest  Region,  NMFS. 
NOAA,  501  West  Ocean  Blvd.,  Suite 
4200.  Long  Beach.  CA  90802-4213 
(310-980-4016)  for  Permit  923  only. 

Dated:  November  2, 1994. 

WilUan  W.  Fox.  Jr.,  FhJ)., 

Director,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 

IFR  Doc.  94-27892  Filed  11-9-94:  8:45  am) 
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p.D.  110194C] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACHON:  Issuance  of  Modification  4  to 

Permit  825  held  by  the  Columbia -River 

Inter-Tribal  Fish  Commission  (P513). 

Notice  is  hereby  given  that  on 
November  4, 1994,  NMFS  issued 
Modification  4  to  Permit  Number  825 
held  by  the  Columbia  River  Inter-Tribal 


Fish  Commission  (P513)  to  take  Usted 
Snake  River  chinook  salmon  as 
authorized  by  the  Endangered  Species 
Act  of  1973  (ESA)  (16  U.S.C.  1531- 
1543)  and  the  NMFS  regulations 
governing  Usted  fish  and  wildlife 
permits  (50  CFR  parts  217-222),  and 
subject  to  certain  conditions  set  forth 
therein.  The  modification  authorizes  an 
increase  in  take  of  juvenile  Snake  River 
chinook  salmon  at  two  fish  counting 
facilities,  due  to  higher  than  expected 
oulmigration. 

Issuance  of  this  modification,  as 
required  by  the  ESA.  was  based  on  a 
finding  that  such  modification:  (1)  Was 
appUed  for  in  good  faith;  (2)  will  not 
operate  to  the  disadvantage  of  the  Usted 
species  which  is  the  subject  of  this 
modification;  (3)  is  consistent  with  the 
purposes  and  policies  set  forth  in 
section  2  of  the  ESA.  This  modification 
was  also  issued  in  accordance  with  and 
is  subject  to  parts  217-222  of  Title  50 
CFR,  the  NMFS  regulations  governing 
Usted  species  permits. 

The  application,  permit,  and 
supporting  documentation  are  available 
for  review  by  interested  persons  in  the 
following  offices,  by  appointment: 

Office  of  Protected  Resources,  NMFS. 
1335  East- West  Highway,  Silver  Spring, 
MD  20910-3226  (301-713-1401);  and 

Environmental  and  Technical 
Services  Division.  NMFS,  NOAA,  911 
North  East  11th  Ave..  Room  620, 
Portland,  OR  97232  (503-230-5400). 

Dated:  November  4, 1994. 
Patricia  A.  Nfontanio, 

Acting  Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  94-27893  Filed  11-^-94;  8:45  ami 
BNJJNO  COOC  3510-22-P 


National  Telecommunications  and 
Information  Administration 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA). 
Department  of  Commerce. 
ACTION:  Notice  of  public  meeting  on 
November  16, 1994,  regarding  the  G-7 
ministerial  level  conference  on  the 
Information  Society  on  February  25-26, 
1995.  in  Brussels. 

summary:  NTIA  is  convening  a  public 
meeting  to  discuss  U.S.  government 
goals  and  technology  demonstration  for 
the  up-coming  G-7  ministerial  level 
conference  on  the  Information  Society. 
The  G-7  conference  is  scheduled  for 
February  25-26. 1995.  in  Brussels. 

The  public  meeting  will  be  chaired  by 
Larry  Irving.  Assistant  Secretary  of 
Commerce  for  Communications  and 
Information  and  Administrator  of  NTIA. 
The  purpose  of  the  meeting  is  to  brief 


the  public  and  obtain  input  on  U.S. 
government  goals  for  the  meeting  in 
Brussels  and  to  soUcit  industry  interest 
in  participating  in  technology 
demonstrations,  which  will  be  held  in 
conjunction  with  the  G-7  conference. 

DATES:  The  public  meeting  will  be  held 
from  11:00  a.m.  to  12  noon  on 
Wednesday.  November  16, 1994,  in  the 
main  auditoriiun  at  the  U.S.  Department 
of  Commerce.  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC. 
Members  of  the  pubUc  should  use  the 
main  entrance  to  the  Department  of 
Commerce  building,  on  14th  Street 
between  Pennsylvania  Avenue  and 
Constitution  Avenue. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Charles  M.  Rush.  Chief  Scientist,  NTIA; 
U.S.  Department  of  Commerce.  Room 
4701;  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Telephone:  (202)  482-1866;  Fax:  (202) 
482-1865;  E-mail:  crush@ntia.doc.gov. 

SUPPt.EMENTARY  INFORMATION:  At  the 
Naples  G-7  Summit  in  July  1994,  the  G- 
7  leaders  emphasized  the  necessity  of 
encouraging  the  development  of  a 
worldwide  information  society  and  they 
agreed  that  the  relevant  ministers 
should  meet  in  Brussels.  The  European 
Conunission  extended  an  invitation  to 
the  G-7  to  convene  a  ministerial  level 
conference  on  the  Information  Society 
on  February  25-26, 1995.  The 
Information  Society  Conference  will 
include  ministerial  level  discussions  on: 
(1)  Regulatory  and  competitive 
frameworks;  (2)  the  development  of  the 
infrastructure  and  access  to  it;  emd,  (3) 
essential  appUcations  as  well  as  the 
social,  societal,  and  cultural  aspects  of 
the  information  society. 

Each  G-7  Country,  plus  the  European 
Union,  will  send  Ministers  responsible 
for  telecommunications  and  information 
matters.  The  conference  will  include  a 
session  with  private  sector 
representatives,  both  users  and 
producers  of  telecommvmications  and 
information  equipment  and  services 
from  each  of  the  Member  states 
participating  in  the  G-7  conference. 
Technology  demonstrations  will  be 
given  by  govermnents  and  industry 
during  the  conference  to  showcase  the 
benefits  and  capabilities  of  information 
technology.  The  United  States 
delegation  will  be  led  by  Ronald  H. 
Brown,  the  Secretary  of  Commerce. 

Dated:  November  7. 1994. 
Larry  Irving. 

Assistant  Secretary  of  Commerce  for 
Communications  and  Information. 
IFR  Doc.  94-27923  Filed  11-9-94;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Addition 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  service  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 


Customer  Supply  and  Industrial 

Products  Center 
Springfield,  Virginia 
(40%  of  the  Government's  requirement) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
Beverly  L.  Milkman. 
Executive  Director. 
IFR  Doc.  94-27889  Filed  11-9-94;  8:45  amj 

BILLING  CODE  6820-33-P 


DEPARTMENT  OF  DEFENSE 


EFFECTIVE  DATE:  December  12, 1994.  Office  of  the  Secretary  of  the  Army 


ADDRESSES:  Committee  for  Piu-chase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
September  30, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  BUnd 
or  Severely  Disabled  pubUshed  notice 
(59  FR  49913)  of  proposed  addition  to 
the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quaUfied  nonprofit  agencies  to  provide 
the  service,  fair  market  price,  and 
impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  service  listed 
below  are  suitable  for  procurement  by 
the  Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  followring  action  wiU 
not  have  a  significant  impact  on  a 
substantial  number  of  smaU  enUties. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  ciurent 
contractors  for  the  service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-\VSgner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 

Accordingly,  the  following  service  is 
hereby  added  to  the  Procurement  List: 
Order  Processing  Service 
General  Services  Administration 


Notice  of  Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Installation  Operations 
and  Master  Plan  Update,  U.S.  Army 
Aviation  Center  (USAAC)  and  Fort 
Rucker,  Fort  Rucker,  Alabama 

AGENCY:  Department  of  Army.  DoD. 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  United  Slates  Army 
proposes  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  changes  to  the  operation  and 
ongoing  mission  of  the  U.S.  Army 
Aviation  Center  and  Fort  Rucker, 
Alabama.  The  DEIS  will  identify  and 
evaluate  the  envirorunental.  social,  and 
economic  aspects  of  the  installation 
operation,  master  planned  component 
plans  and  their  alternatives  for  the 
proposed  changes  to  the  ongoing 
mission  and  training  activities  of  the 
USAAC  and  Fort  Rucker.  Alternatives  to 
be  evaluated  include: 

a.  No  action.  Installation  ongoing 
operations,  development  and  training 
would  continue  at  cturent  levels. 

b.  Master  plan  and  component  plans 
would  be  implemented  and  current 
operations,  development  and  training 
levels  would  be  maintained. 
Construction  Usted  in  the  master  plan 
would  be  implemented. 

c.  Master  plan  and  component  plans 
would  be  revised  and  expanded  to 
support  new  and  changing  missions. 
Operations,  development  and  training 
programs  may  be  expanded. 
Construction  above  the  level  outlined  in 
the  master  plan  would  be  implemented 
as  necessary  to  meet  total  requirements. 

The  U.S.  Army  will  conduct  scoping 
meetings  on  or  near  Fort  Rucker.  As 
soon  as  dates  and  locations  of  the 
scoping  meetings  have  been  estabUshed. 
they  will  be  pubUshed  in  local 
newspapers.  The  purpose  of  the 
meetings  will  be  to  gather  information   . 
from  the  pubUc  about  the  issue  they 
would  like  to  see  addressed  in  the  DEIS. 


UMI 
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Comments  may  be  made  orally  or  in 
ifvriting  at  the  meetings. 
Fon  FURTHen  mformation: 
Questions  regarding  this  action  may  be 
directed  to  Mr.  Larry  Neai  at  (803)  234- 
3000  or  at  the  following  address:  RUST 
Environment  and  Infrastructure  Inc.. 
ATTN:  Mr.  Larry  Neal.  Post  Office  Box 
24000,  Greenville.  SC  29616. 

Dated:  October  28. 1994. 
LewtoCWalhw. 

Deputy  Assistant  Secretary  of  the  Army, 
Environment,  Safety  and  Occupational 
Health.  OASA{lX&E). 
(FR  Doc.  94-277S4  Filed  11-0-94;  8:45  ami 
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Depanmwit  of  ttM  Army 

Notice  of  Availability  of  the  Final 
Environmental  Impact  Stalamant 
(FEIS)  for  Closura  and  Disposal  of 
Sacramento  Army  Depot,  CA 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice  of  availability. 

81MMMARY:  In  accordance  with  Public 
Law  101-510,  the  Defense  Base  Closure 
and  Realignment  Act  of  1990,  the  1991 
Defense  Base  Closure  and  Realignment 
Commission  recommended  the  closure 
of  Sacramento  Army  Depot  and  transfer 
of  depot  missions  to  other  installations/ 
agencies.  Maintenance  missions  would 
be  competed  to  determine  location  of 
transfer.  In  accordance  with  the  Act.  the 
Secretary  of  Defense  must  implement  all 
recommendations  for  closure  or 
vaiignment.  The  FEIS  focuses  on  the 
en^  ironmental  and  socioeconomic 
impacts  and  mitigations  associated  with 
the  disposal  and  reuse  of  Sacramento 
Army  Depot. 

No  long-term  adverse  ecological  or 
environmental  healdi  effects  are 
expected  due  to  this  action.  The 
increase  in  population  anticipated  by 
the  reuse  and  disposal  activities  is 
expected  to  have  a  net  positive  impact 
on  the  local  economy.  The  preferred 
alternative,  prepared  wrtth  the 
cooperation  of  the  local  community,  is 
not  expected  to  signiHcantly  impact 
environmental  resources. 
DATES:  Written  public  comments  and 
suggestions  can  be  submitted  within  30 
days  of  this  Notice  of  Availability 
(December  12, 1994)  to  the  address 
shown  below. 

ADOnESSES:  Copies  of  the  FEIS  can  be 
obtained  by  writing  to  the  United  States 
Army  Corps  of  Engineers,  Sacramento 
District,  ATTN:  CESPK-ED-M  (ISS), 
1325  )  Street.  Sacramento.  California 
95814-2922. 

FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Wandeil  Carhon  (916)  557-7424. 


Dated:  November  4, 1994. 
Letvto  D.  Walkar, 

Deputy  Assistant  Secntary  of  the  Army. 
(Environment,  Safety  and  Occupational 
HealthlOASA(ILS€). 
(FR  Doc.  94-27883  Filed  11-9-94;  8:45  am] 


Departmant  Of  Iha  Navy 

liOiica  Oi  raof  ic  naanng  ror  Vn9  onn 
Envlronmantal  Impact  Statemant  for 
Disposal  and  TWdavalopiwant  of  Naval 
Base  Chartaaton,  Nofth  Chartaslon, 
South  CaroNna 

Pursuant  to  Council  on 
Environmental  Quality  regtilations  (40 
CFR  Parts  15CO-1S08).  Implementing 
procedural  provisions  of  the  Nadonal 
Environmental  PoUcy  Act.  the 
Department  of  the  Navy  has  prepared 
and  filed  with  the  U.S.  Environmental 
Protection  Agency  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  the  disposal  and  subsequent 
redevelopment  of  the  Naval  Base 
Charleston.  North  Charleston.  South 
Carolina.    ■ 

In  response  to  the  recommendations 
of  the  1993  Defense  Base  Qosure  and 
Realignment  Commission  and  to 
legislative  requirements  in  the  1990 
Base  Clostue  and  Realignment  Act 
(BCRA)  (Pub.  L.  101-510),  Naval  Base 
Charleston  is  to  be  closed.  Activities 
included  in  the  closure  are  the  Naval 
Station,  the  Naval  Shipyard,  the  Fleet 
Industrial  Support  Cento-,  the  Fleet  and 
Mine  Warfare  Training  Center,  the 
Submarine  Training  Facility,  and  the 
Naval  Reserve  Center. 

Naval  Base  Charleston  is  located  in 
the  City  of  North  Charleston 
approximately  five  miles  north  of  the 
City  of  Charleston.  The  Base 
encompasses  approximately  1,575  acres 
of  land  along  the  Cooper  River  and 
includes  about  2.3  miUion  square  feet  of 
industrial  space,  1.8  milhon  square  feet 
of  warehouse  space,  2.2  milUon  square 
feet  of  administrative  space,  86 
residences.  19  barradcs,  152  marina 
sUps.  23  piers.  5  dry-dock  facilities,  and 
a  wide  range  of  recreational  fadUties. 

The  proposed  action  addressed  in  the 
DEIS  is  the  disposal  and  subsequent 
redevelopment  of  lands/facihties 
determined  surplus  to  the  needs  of  the 
federal  government.  A  Charleston  Naval 
Complex  ReiTse  Plan  was  prepared  by 
the  Building  Economic  Solutions 
Together  (BEST)  Committee,  which 
included  representation  of  over  40  local 
groups  and  organizations  from 
throughout  the  region.  This  plan,  which 
identifies  a  preferred  development  plan, 
was  approved  by  both  the  BEST 


Committee  and  the  recently  created 
Charleston  Naval  Base  Redevelopment 
Authority.  The  I^S  has  been  prepared 
to  address  the  environmental 
consequences  of  the  implementation  of 
this  comprehensive  reuse  plan. 

In  the  preparation  of  the 
Redevelopment  Plan,  consideration  was 
given  to  the  possible  reuse  of  the  Base 
by  other  federal,  state,  and  local 
agencies,  homeless  support 
organizations,  business  interests  (i.e., 
privatization  of  the  Shipyard),  and 
recreational  users.  Various  reuse 
scenarios  were  developed  by  BEST,  and 
a  preferred  reuse  plan  was  identified 
and  approved  following  pubUc  review 
and  evaluation.  The  Preferred 
Alternative  evaluated  in  the  DEIS  is  the 
Preferred  Development  Plan  as 
approved  by  BEST  and  the 
Redevelopment  Authority. 

The  Preferred  Redevelopment  Plan 
identifies  areas  of  the  Naval  Base  for  use 
as  a  Cargo  Terminal,  Intermodal  Rail 
Yard,  Marine  Industrial  Park, 
recreational  areas,  cultural  park 
warehouse  space  and  open  space/ 
stormwater  management.  The  Shipyard 
is  to  be  privatized  for  continued  use  as 
a  shipyard.  The  preferred  plan  also 

Erovides  fiiciUties  for  local/regional 
omeless  service  agencies  including 
residential,  training,  and  administrative 
uses.  The  plan  also  provides  for  use  of 
lands/facilities  for  the  National  Oceanic 
and  Atmospheric  Agency  (NOAA),  the 
Defense  Finance  Accounting  Service 
(DFAS),  and  interim  use  of  facilities  by 
the  Navy. 

In  response  to  environmental 
concerns  and  the  current  unavailabiUty 
of  information  from  ongoing  Installation 
Restoration  efforts,  a  Contingent 
Redevelopment  Plan  is  being  considered 
as  part  of  the  Preferred  Alternative.  The 
Contingent  Redevelopment  Plan 
includes  all  the  same  components  as  the 
Preferred  Development  Plan  and  will 
result  in  similar  beneficial  economic 
impacts,  but  will  avoid  restoration  sites 
if  necessary.  The  DEIS  also  addresses 
potential  impacts  to  community 
services,  traffic,  air  quality,  water 
quality,  vegetation  and  wildlife,  cultural 
resources,  noise  and  land  use. 

The  DEIS  has  been  distributed  to 
various  federal,  state,  and  local 
government  agencies  and  elected 
officials,  special  interest  groups, 
libraries  and  the  media.  A  limited 
number  of  single  copies  are  available  at 
the  address  listed  at  the  end  of  this 
notice. 

The  Department  of  the  Navy  will  hold 
two  public  hearings  to  inform  the  public 
of  the  DEIS  findings  and  to  solicit 
comments.  One  hearing  will  be  held 
from  7:30  pjn.  to  10:00  pjn.  on 


Monday,  November  28, 1994,  at  the 
Chicora  Neighborhood  Center,  North 
Charleston.  The  second  hearing  will  be 
held  from  7:00  PM  to  10:00  PM  on 
Tuesday,  November  29, 1994,  at  the 
North  Charleston  City  Hall.  Public 
hearing  times  will  be  as  scheduled  or 
until  the  conclusion  of  public 
comments.  The  hearings  will  be 
conducted  by  the  Navy.  Federal,  state, 
and  local  agencies  and  interested  parties 
are  invited  and  urged  to  attend  or  be 
represented  at  the  hearings.  Oral 
statements  will  be  heard  and  transcribed 
by  a  stenographer,  however,  to  assure 
the  accuracy  of  the  record,  all 
statements  should  be  submitted  in 
writing.  All  statements,  both  oral  and 
written,  will  become  part  of  the  public 
record.  Equal  weight  will  be  given  to 
both  oral  and  written  comments. 

In  the  interest  of  available  time,  each 
speaker  wrill  be  asked  to  Umit  remarks 
to  five  minutes.  Longer  statements 
should  be  summarized  at  the  public 
hearing  and  submitted  in  writing  either 
at  the  hearing  or  mailed  to  the  address 
listed  at  the  end  of  this  announcement. 
All  written  statements  must  be 
postmarked  by  Monday,  December  12, 
1994  to  become  part  of  the  official 
record. 

Additional  information  concerning 
this  notice  may  be  obtained  by 
contacting  Mr.  William  Sloger,  PE  (Code 
203WS),  Southern  Division,  Naval 
Facilities  Engineering  Command,  2155 
Eagle  Drive,  North  Charleston,  South 
Carolina,  29419-9010,  telephone  (803) 
743-0797. 

Dated  November  8, 1994. 
L.R.  McNees. 

LCDR.  JAGC,  USN,  Federal  Register  Liason 
Officer 

|FR  Doc.  94-28002  Filed  11-9-94;  8:45  am) 

BILLING  CODE  M10-AE-P 


U.S.  Court  Of  Appeals  for  the  Armed 
Forces  Code  Committee  Meeting 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  notice  announces  the 
forthcoming  pubfic  meeting  of  the  Code 
Committee  estabUshed  by  Article  146(a), 
Uniform  Code  of  MiUtary  Justice,  10 
U.S.C.  §  946(a).  to  be  held  at  2:00  p.m. 
on  December  12, 1994  in  the  Court 
Conference  Room,  United  States  Court 
of  Appeals  for  the  Armed  Forces,  450  E 
Street,  Northwest,  Washington,  DC 
20442-0001.  The  agenda  for  this 
meeting  will  include  consideration  of 
proposed  changes  to  the  Rules  of 
Practice  and  Procedure,  United  States 
Court  of  Appeals  for  the  Armed  Forces, 
as  well  as  other  matters  relating  to  the 
operation  of  the  Uniform  Code  of 


Military  Justice  throughout  the  Armed 

Forces. 

DATES:  December  12, 1994. 

FOR  FURTHER  INFORMATION  contact: 
Thomas  F.  Granahan,  Clerk  of  Court, 
United  States  Court  of  Appeals  for  the 
Armed  Forces,  450  E  Street,  Northwest, 
Washington,  DC  20442-001,  telephone 
(202)  272-1448. 

Dated:  November  4, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

(FR  Doc.  94-27795  Filed  11-9-94;  8:45  am] 

BILUNQ  CODE  S0OO-O4-« 


Office  of  the  Secretary 

Meeting  of  the  Commission  on  Roles 
and  Missions  of  the  Armed  Forces 

AGENCY:  Commission  on  Roles  and 
Missions  of  the  Armed  Forces, 
Department  of  Defense. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
forthcoming  meeting  of  the  Commission 
on  Roles  and  Missions  of  the  Armed 
Forces.  The  Commission  will  meet  in 
open  session  from  10:00  a.m.  until  1:30 
p.m.,  and  in  closed  session  from  1:30 
p.m.  imtil  6:00  p.m.  The  purpose  of  the 
meeting  will  be  to  present  and  discuss 
alternative  strategies  and  force  postures. 
In  addition,  the  Commission  will  solicit 
the  ofiinions  and  perspectives  of  recent 
conunanders  and  other  authorities  on 
roles  and  missions  issues,  future 
national  security  requirements,  and 
warfighting  in  a  joint  force  environment. 
During  the  closed  portion  of  the 
meeting,  the  Commission  will  consider 
issues  that  will  include  the  disclosure 
and  discussion  of  classified  information. 
In  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-453,  as  amended  (5  U.S.C.  App 
II),  it  has  been  determined  that  these 
portions  of  the  Commission  on  Roles 
and  Missions  meeting  concerns  matters 
Usted  in  5  U.S.C.  S52b(c)(1),  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public  during  these  times. 
dates:  November  16, 1994, 10:00  a.m. 
until  6:00  p.m. 

addresses:  Hyatt  Regency  Arlmgton. 
Ravensworth  Ballroom — ^West  1325 
Wilson  Blvd.  Arlington,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Gregg  Hartimg,  E>irector  for 
PubUc  Affairs,  Commission  on  Roles 
and  Missions,  1100  Wilson  Boulevard. 
Suite  1200F.  Arlington.  Virginia  22209; 
telephone  (703)  696-4250. 
SUPPI.EMENTARY  INFORMATION:  Seating 
will  be  available  on  a  first-come,  first- 


served  basis.  Members  of  the  press  who 
wish  to  reserve  seating  should  contact 
Commander  Gregg  Hartung,  Director  for 
PubUc  Affairs,  in  advance  at  (703)  696- 
42S0. 

Extraordinary  cimimstances  created 
by  coordination  difficulties  compel 
notice  of  this  meeting  to  be  posted  in 
less  than  the  15-day  requirement. 

Dated:  November  4, 1994. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  94-27794  Filed  11-9-94;  8:45  amj 

BILUNOCODE  S000-04-M 


DEPARTMENT  OF  ENERGY 

Nevada  Solar  Enterprise  Zone  Task 
Force  to  the  Advisory  Committee  on 
Demonstration  and  Commercial 
Applications  of  Renewable  Energy  and 
Energy  Efficiency  Technologies 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 

the  Federal  Advisory  Committee  Act 

(Public  Law  92-463,  86  Stat.  770), 

notice  is  hereby  given  of  the  following 

meeting: 

DATES:  Tuesday,  December  6, 1994:  9:00 

a.m.— 4:00  p.m. 

ADDRESSES:  Las  Vegas  Convention  and 

Visitor  Authority  Board  Room,  3150 

Paradise  Road,  Las  Vegas,  NV  89109. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 

DiNunzio,  Office  of  Solar  Energy 

Conversion,  EE-13, 1000  Independence 

Avenue.  SW.,  Washington,  EX:  20585, 

(202) 586-1720. 

SUPPLEMENTARY  INFORMATION:  The 

Nevada  Solar  Enterprise  Zone  Task 
Force  to  the  Advisory  Committee  on 
Etemonstration  and  Commercial 
Application  of  Renewable  Energy  and 
Energy  Efficiency  Technologies  advises 
the  Department  of  Energ}'  on  making  the 
best  use  of  the  solar  resource  in 
southern  Nevada.  The  Task  Force  will 
seek  public  input  and  focus  attention  on 
significant  issues,  develop  solutions  to 
problems,  organize  public  and  private 
support  for  implementing  a  solar 
enterprise  zone,  and  incorpiorate 
appropriate  Task  Force  findings  and 
results  into  a  final  report  and 
recommendations  for  implementing  a 
solar  enterprise  zone. 

Tentative  Agenda 

Tuesday,  December  6, 1994 
9:00  am 

Call  to  Order 

Review  of  September  30th  Meeting 
Minutes' 


UMI 
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Presentation  of  Recommendations 

(Robert  Annan) 
Teak  Force  Questions  for  Support 

SUff 
Public  Comment 

Task  Force  Vote  on  Recommendations 
Set  Date  for  Task  Force  Review  of 

Implementation 
Adjoum 

Public  Participation:  Tlie  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Subcommittee 
either  before  or  after  the  meeting. 
Members  of  the  pubUc  who  wish  to 
make  oral  statements  pertaining  to 
agenda  items  should  contact  Lisa 
DiNunzio  at  the  address  or  telephone 
number  listed  above.  Requests  must  be 
received  five  (5)  days  prior  to  the 
meeting  and  reasonable  provision  will 
be  made  to  include  the  presentation  on 
the  agenda.  Depending  on  the  number  of 
requests,  comments  may  be  Hmited  to 
five  minutes.  The  Elesignated  Federal 
Officer  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  ForresUl 
Building.  1000  Independence  Avenue, 
S.W..  Washington,  D.C.  20585  between 
9:00  a.m.  and  4:00  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
Copies  of  the  minutes  will  also  be 
available  by  request. 

issued  at  Washingtoo.  IXI.  on  Novemtwr  7, 
1994. 

KaclHl  M.  SaanH. 

Acting  Adviaoiy  Committer  Management 
Officer. 

|FR  Doc.  94-27901  Filed  lt-9-94:  845  am] 
ilLUNa  COM  MM-fl-* 


Envifonmantai  Managamant  Site 
Specific  Advtaory  Board,  Savannah 
Rivar  Stta 

agency:  Department  of  Energy 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Slat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site 
Specific  Advisory  Board  (EM  SSAB), 
Savannah  River  Site. 
DATES  AND  TMES:  Monday,  hOovember 
28, 1994:  6  p.m.-7  p.m  (public 
comment  session);  Tuesday.  November 
29. 1994:  8:30  «.in.  to  4:00  pjn. 
AOORESSCS:  The  public  comment 
session  will  be  held  at:  The  Winton  Inn, 
1003  Marlboro  Avenue.  Barnwell,  South 
Carolina.  The  board  meeting  (Tuesday, 


November  29)  will  be  held  at:  Barnwell 
County  Museum.  Marlboro  Avenue, 
Barnwell.  South  Carolina. 

FOft  RiRTHEn  INfONMATION  CONTACT:  Tom 
Heenan,  Manager,  Environmental 
Restoration  and  Solid  Waste. 
Department  of  Energy  Savannah  River 
Operations  Office,  P.O.  Box  A.  Aiken. 
S.C  29802  (803) 725-8074. 

SUPP1.EMENTARY  INfORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management  and  related  activities. 

Tentative  Agenda: 

Monday,  November  28. 1994 

6HX)  p.m.  Public  Comment  Session  (5- 
rainute  rule) 

7:00  pjn.  Ad)oum 

Tuesday,  November  29. 1994 

8:00  a.m.  Coffee 

8:30  aan.  Board  organizational  issues 

3:30  p.m.  Public  Comment  Session  (S- 
minute  rule) 

4:00  p.m.  Adjoum 

If  needed,  time  will  be  allotted  after 
public  comments  for  items  added  to  the 
agenda,  and  administrative  details. 

A  final  agenda  will  be  available  at  the 
meeting  Monday.  November  28, 1994. 
F^iblic  {Participation  The  meeting  is^ 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Tom  Heenan 's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  fedlitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
PubUc  Reading  Room,  1E-I9p.  Forrestal 
Building,  1000  hidependence  Avenue, 
SW.  Washington,  EX:  20585  between 
9:(X)  a.m.  and  4  p.m.,  Monday-Friday 
except  Federal  hoUdays.  Minutes  vrill 
also  be  available  by  writing  to  Tom 
Heenan,  Department  of  Energy 
Savannah  River  Operations  Office,  P.O. 
Box  A.  Aiken.  S.C  29802,  or  by  calling 
him  at  (B03)-725-6074. 


Issued  at  Washington,  DC,  on  November  7, 
1994. 

RecM  M.  Saaiuei, 

Acting  Advisory  Committee  Management 
Officer. 

IFR  Doc  94-27902  Filed  11-9-94;  8:45  an) 
MLUNO  bOOC  M8»-01-r 


Offloa  of  Enargy  Effidancy  and 
Renawabla  Enargy 

Energy  Consarvation  Program  for 
CoAsumar  Prodticts;  Qranting  of  ttw 
AppUcallOfi  fof  Intwlin  Waivar  and 
Publishing  of  Iha  Patitlon  for  Wafvar  of 
DOE  Fumaca  last  Prooaduras  From 
York  Intamational;  Caaa  No.  F-077 


AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice. 

SUMMARY:  Today's  noUce  publishes  a 
letter  granting  an  Interim  Waiver  to 
York  International  (York)  from  the 
existing  Department  of  Enei^  (DOE) 
test  procedure  regarding  blower  time 
delay  for  the  company's  P2LN,  and 
PBNL  lines  of  condensing  furnaces. 

Today's  notice  also  publishes  a 
"Petition  for  Waiver"  from  York.  York's 
Petition  for  Waiver  requests  DOE  to 
grant  reUef  from  the  DOE  furnace  test 
procedure  relating  to  the  blower  time 
delay  specification.  York  seeks  to  test 
using  a  blower  delay  time  of  30  seconds 
for  ito  P2LN.  and  PBNL  lines  of 
condensing  furnaces  instead  of  the 
specified  1.5-nunute  delay  between 
burner  on-time  and  blower  on -time.  The 
Department  is  soUciting  comments, 
data,  and  information  respecting  the 
Petition  for  Waiver. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than 
December  12, 1994. 
ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Case  No.  F-077, 
Mail  Stop  EE-43.  Room  5E-066. 
Forrestal  Building.  lOOO'lndependence 
Avenue,  SW..  Washington,  DC  20585, 
(202) 586-7574. 

FOR  FURTHER  aiFORMATION  CONTACT: 
Cyrus  H.  Nasseri,  U.S.  Depkartment  of 
Eneigy.  Office  of  Energy  Efficiency 
and  Renewablis  Energy.  Mail  Station 
EE-431,  Forrestal  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585.  (202)  586- 
9138 
Eugene  Margolis.  Esq..  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Mail  Station  GC-72,  Foneital 
Building,  1000  Independence  Avenue, 


SW.,  Washington.  DC  20585,  (202) 
586-9507. 

SUPPLEMENTARY  MFORMATION:  The 
Enogy  Conservation  Program  for 
Consumer  fttiducts  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Pobcy  and  Conservation 
Act  (EPCA).  Public  Law  94-163, 89  Stat. 
917. as  amended  by  the  Natio&al  Energy 
Conservation  Polic^  Act  (NEC? A), 
Public  Law  95-619. 92  St^.  3266,  the 
National  Applituice  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  109-12.  the  National  , 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988). 
Public  Law  100-357.  and  the  Energy 
Policy  Act  oi  1992  (EPAct).  Public  Law 
102  486. 106  Slat.  2776.  Vftacb  requires 
DOE  to  prescrfbe  standardized  test 
procedures  to  measure  the  energy 
consumption  of  certain  consumer 
products,  including  furnaces.  The  intent 
of  the  test  procedures  is  to  fHt>vide  a 
compaiaUe  meesure  of  energy 
consumption  that  will  as»st  consumers 
in  making  purchasing  decisions.  These 
test  procedures  appear  at  10  CFR  I*art 
430.  Subpart  B. 

The  Department  amended  the 
prescribed  test  procedures  by  adding  10 
CFR  430.27  on  September  26. 1980, 
creating  the  waiver  process.  45  FR 
64108.  Thereafter,  DOE  further  amended 
the  appliaiu:e  test  procedure  waiver 
process  to  allow  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to  grant  an 
Interim  Waiver  bora  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823, 
November  26. 1966. 

The  waiver  process  allows  the 
Assistant  Secretary  to  waive 
temporarily,  test  procedures  for  a 
particular  basic  model  when  a  petitioner 
shows  that  the  besic  model  contains  one 
or  more  design  characteristics  which 
prevent  testing  according  to  the 
prescribed  test  pioceduies.  or  when  the 
prescribed  test  procedures  may  evaluate 
the  basic  model  in  a  manner  so 
uiuepresentative  of  its  true  energy 
consumption  as  to  provide  materially 
inacctirate  comperative  data.  Waivers 
generally  remain  in  effect  imtil  final  test 
procedure  amendments  become 
effective,  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

The  Interim  Waiver  provisions  added 
by  the  1986  amendment  allow  the 
Secretary  to  ^ant  an  Interim  Waiver 
when  it  is  determined  that  the  apphcant 
will  experience  economic  hardship  if 
the  Application  for  Interim  Wafver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  vrill  be  granted,  and/ 


or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  leaeoBS  to  grant  imnwdiate  relief 
pending  a  detnminatioo  on  the  Petition 
for  Waiver.  An  fattexim  Waiver  remaiiis 
in  effect  for  a  period  of  180  days  or  until 
IXDE  issues  its  determination  on  the 
Petition  for  Waiver,  whichever  is 
sooner,  and  may  be  extended  for  an 
additional  180  days,  if  necessary. 

On  September  22. 1994.  York  filed  an 
Application  for  Interim  Waiver 
regarding  blower  time  delay.  York's 
AppUcation  seeks  an  Interim  Waiver 
frx>m  the  DCS  test  provisions  that 
require  a  1.5-minute  time  delay  between 
the  ignition  of  the  burner  and  starting  of 
the  circulating  air  blower.  Instead.  York 
requests  the  allowance  to  test  using  a 
30-second  blower  tiiqe  delay  when 
testing  its  P2LN.  and  PBNL  lines  of 
condensing  furnaces.  York  states  that 
the  30-secoiMl  delay  is  indicative  of  how 
these  furnaces  actually  operate.  Sirch  a 
delay  resuhs  in  an  ovefall  furnace  AFUE 
improvement  of  approximately  1.5 
percent  points.  Since  current  DC^  test 
procedm-es  do  not  address  this  variable 
blower  time  delay,  York  asks  that  the 
Interim  Waiver  be  aanted. 

The  Department  nas  published  a 
Notice  of  E'roposed  Rulemaking  on 
August  23, 1993.  (58  FR  44583)  to 
amend  the  furnace  test  procedure, 
which  addresses  the  above  issue 

Previous  waivers  for  this  type  of  time 
blower  delay  control  have  been  granted 
by  DOE  to  Coleman  Company,  50  FR 
2710.  January  18, 1985;  Magic  Chef 
Company,  50  FR  41553.  October  11. 
1985;  Rheem  Manufacturing  Company. 
53  FR  48574.  December  1. 1988.  56  FR 
2920,  January  25, 1991.  57  FR  10166. 
March  24, 1992. 57  FR  34560,  August  5, 
1992,  and  59  FR  30577.  June  14, 1994; 
Trane  Company.  54  FR  19226,  May  4, 

1989.  56  FR  6021.  February  14. 1991,  57 
FR  10167.  March  24, 1992,  57  FR  22222, 
May  27. 1992.  and  58  FR  68138. 
December  23. 1993;  Lennox  hidustries, 
55  FR  50224,  December  5, 1990,  57  FR 
49700.  November  3. 1992.  58  FR  68136. 
December  23. 1993.  and  58  FR  68137. 
December  23. 1993;  Intcr-City  Products 
Corporation.  55  FR  51487,  IDecember  14, 

1990.  and  56  FR  63945,  December  6, 
1991;  DMO  hidustries,  56  FR  4622, 
February  5, 1991,  and  59  FR  30579,  June 
14.  1994;  Heil-Quaker  Corporation,  56 
FR  6019,  February  14. 1991;  Carrier 
Corporation,  56  FR  6018,  February  14. 
1991. 57  FR  38830.  August  27. 1992.  58 
FR  68131.  December  23. 1993.  58  FR 
68133.  December  23. 1993  and  59  FR 
14394,  March  28. 1994;  Amana 
Refrigeration  Inc.,  56  FR  27958.  June  IB. 

1991.  56  FR  63940,  December  6, 1991. 
57  FR  23392.  Jane  3, 1992,  and  58  FT? 
68130,  December  23, 1993;  Snyder 


Genetal  Corporation.  56  FR  54960. 
September  9, 1991;  Goodman 
Manufacturing  Corporation.  56  FR 
51713.  October  15, 1991, 57  FR  27970, 
June  23, 1992  and  59  FR  12586,  March 
17, 1994;  The  Ducane  Company  hic.,  56 
FR  63943.  December  6, 1991.  57  FR 
10163.  March  24, 1992,  and  58  FR 
68134,  December  23, 1993;  Armstrong 
Air  Conditioning.  Inc.  57  FR  899. 
January  9, 1992.  57  FR  10160.  March  24, 
1992.  57  FR  10161.  Mardi  24. 1992.  57 
FR  39193,  August  28. 1992,  57  FR 
54230.  November  17, 1992,  and  59  FR 
30575,  June  14, 1994;  Thwrno  Products, 
hic,  57  FR  903,  January  9. 1992; 
Consolidated  Industries  Corporation,  57 
FR  22220,  May  27, 1992;  Evcon 
hidustries.  Inc.  57  FR  47847.  October 
20. 1992.  and  59  FH  46968.  September 
13, 1994;  Bard  Manufacturing  Company, 
57  FR  53733,  November  12, 1992,  and 
59  FR  30578.  June  14. 1994;  and  York 
International  Ccnporation,  59  FH  46969. 
September  13, 1994.  Thus,  it  appears 
likely  that  the  Petition  for  Waiver  will 
be  granted  for  blower  time  delay. 

In  those  instances  where  the  likely 
success  of  the  Petition  for  Waiver  lias 
been  demonstrated  based  upon  DOE 
having  granted  a  waiver  for  a  similar 
product  design,  it  is  in  the  pubhc 
interest  to  have  similar  products  tested 
and  rated  for  energy  consumption  on  a 
comparable  basis. 

Therefore,  based  on  the  ^>ove,  DOE  is 
granting  York  an  Interim  Waiver  for  its 
P2LN.  aiHi  PBNL  lines  of  condensing 
furnaces.  Piu-suant  to  paragraph  (e)  of 
Section  430.27  trf  the  Code  of  Federal 
Regulations  Part  430.  the  following 
letter  granting  the  Application  for 
Interim  Waiver  to  York  was  issued. 

Pursuant  to  paragraph  (b)  of  10  CFR 
Part  430.27.  DOE  is  hereby  pubKshing 
the  'Tetition  for  Waiver"  in  its  entirety. 
The  petition  contains  no  confidential 
information.  The  Department  solicits 
comments,  data,  and  information 
respecting  the  petition. 

Issiied  in  Washington.  DC.  November  2. 
1994. 

Christiiie  A.  ErviB, 

Assistant  Secretary.  Ejiergy  Efficiency  and 
flenewoWe  Energy. 

September  22,  1994. 

Assistant  Secretary.  Conser\'atioQ& 

Renewable  Energy,  U.S.  Department  of 

Energy,  lOGOlndefjendence  Ax^enue, 

SW..  Washington.  DC  205«5 
Subject:  PetitioD  for  Waiver  and  Application 

for  Interim  Waiver. 
Centlenten:  This  is  a  Petition  for  Waiver 
and  Application  ibr  Interim  Waiver 
submitted  pursuant  to  Title  10  CFR  430.27. 
as  amended  14  November  1986.  Waiver  is 
requested  from  the  test  procedures  ibr 
measuring  the  Energy  Consumption  of 
Furnaces  found  in  Appendix  N  of  Subftart  B 


UMI 
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to  Ptrt  430.  tpecifically  the  section  requiring 
a  1.5  minute  delay  between  burner  ignition 
and  ttart-up  of  the  circulatiiig  air  blower. 

York  International  requests  a  waiver  from 
the  specified  l.S  minute  delay,  and  seeks 
authorization  in  its  furnace  efficiency  test 
procedures  and  calculations  to  utilize  a  Tixed 
timing  control  that  will  energize  the 
circulating  air  blower  30  seconds  after  the  gas 
valve  opens.  A  control  of  this  type  with  a 
Tixed  30  second  blower  on-time  will  be 
utilized  in  our  P2LN  and  PBNL  lines  of 
condensing  fumacas. 

The  current  lest  procedure  does  not  credit 
York  for  additional  energy  savings  that  occur 
when  a  shorter  blower  on-time  is  utilized. 
Test  data  for  thete  furnaces  with  a  30  second 
delay  indicate  that  the  overall  furnace  AFUE 
will  Increase  approximately  1.5  percentage 
points  compared  to  the  same  furnace  when 
tested  with  the  1.5  minute  delay.  Copies  of 
the  confidential  test  data  conforming  these 
energy  savings  will  be  forwarded  to  you  upon 
request. 

York  International  is  confident  that  this 
waiver  will  be  granted,  as  similar  waivers 
have  been  granted  in  the  past  to  Coleman 
Company.  Magic  Chef  Company.  Rheem 
Manufacturing,  the  Trane  Company.  Carrier 
Corporation.  Lennox  Industries.  Amana 
Refrigeration.  Goodman  Manufacturing 
Company  and  others 

Manufacturers  that  domrsticaUy  market 
similar  products  are  being  sent  a  copy  of  this 
Petition  for  Waiver  and  Application  For 
Interim  Waiver. 
Sincerely. 

Michael  B  Eberlein.  P  E.. 
Engineering  Af jnoger— Furnore  Products. 
Unitary  Products  Croup.  York  *  Central 
Environmental  Syitems,  York  International. 
Mr.  Vlichael  B  bberlein.  P.E  .  Engine<>ring 
Manager — Furnace  Products.  Lnitary 
Products  Group.  York  Inlemational.  P.O. 
Box  4022.  Elyria.  OH  44036 
Dear  Mr  Eberlein:  This  is  in  response  to 
your  September  22. 1994.  Application  for 
Interim  Waivpr  and  Petition  for  Waiver  from 
the  Departmrnt  of  Energy  (DOE)  le^t 
procedure  regarding  blower  time  del«v  for 
York  Inlernational  (YorkI  P2LN.  and  PBNL 
lines  of  condensing  furnaces. 

Previous  waivers  for  this  type  of  timed 
blower  delay  control  have  been  granted  by 
[X)E  to  Coleman  Company.  50  FR  2710. 
January  18.  1985:  Magic  Chef  Companv.  50 
FR  41553.  October!  1. 1985;  Rheem 
Manufacturing  Company.  53  FR  48574. 
December  1.  1988.  56  FR  2920.  January  25. 
1991  .'57  FR  10166.  March  24,  1992.  57  FR 
34560.  August  5.  1992,  and  59  FR  30577. 
June  14. 1994:  Trane  Company.  54  FR  19226. 
May  4. 1989,  56  FR  6021.  February  14, 1991. 
57  FR  10167.  March  24.  1992.  57  FR  22222. 
May  27. 1992,  and  58  FR  68138.  December 
23.  1993:  Lennox  IndusUies.  55  VH  50224. 
Dacwnber  5. 1990.  57  FR  49700.  November 
3. 1992.  58  FK  68136.  Dwxmber  23,  1993, 
and  58  FR  68137.  December  23, 1993:  Inter- 
City  Products  Corporation.  55  FR  51487, 
Dacember  14.  1990.  and  56  FR  63945, 
Dtcwnber  6. 1991,  DMO  Industries,  56  FR 
4622,  February  5,  1991,  and  59  FR  30579, 
June  14. 1994:  Heil-Quakar  Corporation,  56 
FR  6019,  February  14. 1991 ,  Carrier 


Corporation.  56  FR  6018,  February  14, 1991, 
57  FR  38830,  August  27,  1992,  58  FR  68131. 
December  23,  1993,  58  FR  68133,  December 
23,  1993  and  59  FR  14394.  March  28,  1994; 
Amana  Refrigeration  Inc  .  56  FR  27958.  June 
18,  1991.  56  FR  63940,  December  6,  1991,  57 
FR  23392,  June  3, 1992.  and  58  FR  68130, 
December  23, 1993:  Snyder  General 
Corporation,  56  FR  54960,  September  9, 
1991:  Goodman  Manufacturing  Corporation, 

56  FR  51713,  October  15, 1991,  57  FR  27970. 
June  23, 1992  and  59  FR  12586.  March  17. 
1994:  The  Ducane  Company  Inc.,  56  FR 
63943,  [)ecember6,  1991.  57  FR  10163, 
March  24,  1992,  and  58  FR  68134,  [)ecember 
23,  1993:  Armstrong  Air  Conditioning,  Inc.. 

57  FR  899.  January  9,  1992,  57  FR  10160. 
March  24.  1992,  57  FR  10161,  March  24. 
1992.  57  FR  39193,  August  28.  1992,  57  FR 
54230,  November  17,  1992.  and  59  FR  30575, 
June  14. 1994;  Thermo  Products, Inc..  57  FR 
903,  January  9, 1992;  Consolidated  Industries 
Corporation,  57  FR  22220,  May  27. 1992: 
Evcon  Industries,  Inc.,  57  FR  47847,  October 
20,  1992,  and  59  FR  46968.  September  13. 
1994:  Bard  Manufacturing  Company,  57  FR 
53733,  November  12. 1992.  and  59  FR  30578. 
June  14.  1994:  and  York  International 
Corporation.  59  FR  46969.  September  1 3, 
1994.  Thus,  it  appears  likely  that  the  Petition 
for  Waiver  will  be  granted  for  blower  time 
delay. 

York's  Application  for  Interim  Waiver  does 
not  provide  sufficient  information  to  evaluate 
what,  if  any.  economic  impact  or  competitive 
disadvantage  York  will  likely  experience 
absent  a  favorable  determination  on  its 
application. 

However,  in  those  instances  where  the 
likely  success  of  the  Petition  for  Waiver  has 
been  demonstrated,  based  upon  DOE  Having 
granted  a  waiver  for  a  similar  product  design, 
it  is  in  the  public  interest  to  have  similar 
products  tested  and  rated  for  energy 
consumption  on  a  comparable  basis 

Therefore,  York's  Application  for  an 
Interim  Waiver  from  the  DOE  lest  proc  edure 
for  its  P2LN,  and  PBNL  lines  of  condensing 
furnaces  regarding  blower  time  delay  is 
granted 

York  shall  be  permitted  to  test  its  P2LN, 
and  PBNL  lines  of  condensing  furnaces  on 
the  basis  of  the  test  procedures  specified  in 
10  CFR  Part  430,  Subpart  B,  Appendix  N. 
with  the  modification  set  forth  below: 

(i)  Section  3.0  in  Appendix  N  is  deleted 
and  replaced  with  the  following  paragraph: 

3.0  Ta«t  Procedure.  Testing  and 
meaiurenMnts  shall  be  as  specified  in 
Section  9  in  ANSI/ASHRAE  103-82  with  the 
exception  of  Sections  9.2.2.  9.3  1,  and  9.3.2, 
and  the  inclusion  of  the  following  additional 
procedures: 

(ii)  Add  a  new  paragraph  3.10  in  Appendix 
N  as  follows: 

3.10  Gas-  and  Oil-Fueled  Central  Furnaces. 
After  equilibrium  conditions  are  achieved 
following  the  cool-down  test  and  the 
required  measurements  performed,  turn  on 
Ihe  furnace  and  measure  the  flue  gas 
teroparature,  using  the  thermocouple  grid 
deacribed  above,  at  0.5  and  2  5  minutes  after 
the  main  bumerfs)  comes  on.  After  the 
burner  start-up,  delay  the  blower  start-up  by 
1  5  minutes  (t  - )  unless:  ( 1 )  the  furnace 
employs  a  single  motor  to  drive  the  power 


burner  and  the  indoor  air  circulation  blower, 
in  which  case  the  burner  and  blower  shall  be 
started  together;  or  (2)  the  furnace  is  designed 
to  operate  using  an  unvarying  delay  time  that 
is  other  than  1.5  minutes,  in  which  case  the 
bn  control  shall  be  permitted  to  start  the 
blower:  or  (3)  the  delay  time  results  in  the 
activation  of  a  temperature  safety  device 
which  shuts  off  the  burner,  in  which  case  the 
fan  control  shall  be  permitted  to  start  the 
blower.  In  the  latter  case,  if  the  fan  control 
is  adjustable,  set  it  to  start  the  blower  at  the 
highest  temperature.  If  the  fan  control  is 
fiermitted  to  start  the  blower,  measure  time 
delay  (t  - )  using  a  stop  watch.  Record  the 
measured  tempieratures.  During  the  heat-up 
test  for  oil-fueled  furnaces,  maintain  the  draft 
in  the  flue  pipe  within  ±0.01  inch  of  water 
column  of  the  manufacturer's  recommended 
on-period  draft. 

This  Interim  Waiver  is  based  upon  the 
presumed  validity  of  statements  and  all 
allegations  submitted  by  the  company.  This 
Interim  Waiver  may  be  removed  or  modified 
at  any  time  upon  a  determination  that  the 
factual  basis  underlying  the  application  is 
incorrect. 

The  Interim  Waiver  shall  remain  in  effect 
for  a  period  of  180  days  or  until  DOE  acts  on 
the  Petition  for  Waiver,  whichever  is  sooner, 
and  may  be  extended  for  an  additional  180- 
day  pieriod,  if  necessary. 

Sincerely, 
Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 

Renewable  Energy. 
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Energy  Information  Administration 

Inventory  of  Current  DOE  Reporting 
and  Recordlteeping  Requirements 

AGENCY:  Energy  Information 

Administration. 

ACTION:  Department  of  Energy's 

inventory  of  energy  information 

collections,  including  reporting  and 

recordkeeping  requirements. 

SUMMARY:  The  Energy  Information 
Administration  (ElA)  of  the  Department 
of  Energy  (DOE)  herein  publishes  an 
inventory  of  energy  information 
collections  (including  reporting  and 
recordkeeping  requirements)  which  had 
Office  of  Management  and  Budget 
(OMB)  approval  on  October  1,  1994,  the 
first  day  of  Fiscal  Year  (FY)  1995.  The 
inventory  is  published  for  the  use  of 
respondents  and  other  interested 
parties.  DOE's  management  and 
procurement  collections  are  the 
responsibility  of  DOE's  Assistant 
Secretary  for  Human  Resources  and 
Administration  and  are  not  included  in 
these  notices. 

The  listing  that  is  attached,  hereto, 
includes  DOE  energy  information 
collections  that  had  OMB  approval  as  of 
October  1, 1994.  For  each  information 


collection  utilizing  a  structured  form. 
Fart  I  lists  the  current  EXDE  control  or 
form  nunyber,  the  title  of  the 
requirement,  the  OMB  control  number, 
and  the  C^4B  approra)  expiration  date. 
Pwt  n  lists  those  information  coiiections 
Mrhich  do  not  utiHze  structured  forms 
and  the  corresponding  citations  firom 
the  Code  of  Federal  Regulations. 
FOn  FURTHER  INFOmMTtON  CONTACT: 
Herbert  Miller.  Energy  Information 
AdministratioD  (EI-73),  1000 
Irulependence  Avenue,  SW., 
Washington.  DC  20585,  (202)  254-5346. 
Information  on  the  availability  of  single, 
blank  copies  of  those  information 


collections  utilizing  stractuied  forms 
can  be  obtained  by  contacting  the 
National  Energy  Information  Center  (EI- 
231),  1000  Independence  Avenue,  SW., 
Washington.  DC  20585,  (202)  586-6800. 
StiPPLEMEHTARY  INFORMATION:  As  DOE's 
energy  information  collections  are 
submitted  for  review  and  approval  to 
OMB  during  FY  1995  (October  1,  1994 
through  September  30, 1995),  Federal 
Register  notices  will  be  published 
informing  the  public.  Such  notices  not 
only  provide  an  opportunity  for  the 
public  to  review  and  comment  on  the 
collections,  but  also  notify  the  public  of 
proposed  changes  to  the  inventory. 


Questions  coDceming  the  inventory  or 
the  changes  that  take  place  during  FY 
1995  may  be  directed  to  Mr.  Miller  at 
the  address  above. 

STATUTORY  AUTHORITY:  Section  2(a)  of 
the  Papervrork  Reduction  Act  of  1980, 
(Pub.  L.  No.  96-511).  which  amended 
Chapter  35  of  Title  44  United  Stales 
Code  (See  44  U.S.C  3506  (a)  and  (c)(1). 

Issued  in  Washington.  DC,  November  3. 
1994. 

Yvonne  M.  Bisfasp, 

Director.  Office  of  Statistical  Standards. 
Energy  Information  Administration. 


Part  I.— DOE  Active  Information  Collections,  October  1. 1994  Inventory 


DOENa 


Civilian  Radioacfive 
Waste  Management: 
NWPA-a30R-A-G  .. 

RW-659 _. 

Consetvation  and  f^ 
neMwat}ie  Energy: 
CE-63A/B 

Emergency  Planning  and 
Operatioris: 

OE-411   ._. 

OE-417R 

Energy  Information  Ad- 
nnotsUabon: 
ElA-t  

ElA-3 

EIA-3A  

ElA-«* 

ElA-5 

EIA-6A  

EIA-6 

EIA-7A 

EIA-14 

EIA-20 

EIA-23 

E1A-23P 

EIA-28 

EIA-64A 

EIA-t76  .._ 

EIA-t82 

ElA-t91  . 

EIA-T91S  

EIA-254 

EIA-412 

EIA-457A/H 

EIA-627 

EiA-759 

EIA-782A  

EIA-782B  

EIA-782C  

EiA-800 

EIA-601  

EIA-802  .. ^ 

EIA-803 

EIA-804 

EIA-807 

EIA-810 

EIA-811 

EIA-812 

EIA-813 


Title 


Standard  Contract  for  Disposal  of  Spent  Nuclear  Fuel  and/or  High  Level  Waste 
Nuclear  Fuel  Data  ■..,'%:  - _ „.,. 


Annual  Solar  Thermal  Collectof  Manufacturers  Survey  and  Annual  Photovoltaic  Mod- 
ule/Cell Manufacturers  Survey. 


Coordinated  Regional  Bulk  Power  Supply  Program  Report 
Power  System  Emergerxiy  Reporting  Procedures 


Weekly  Coal  Monitoring  Report— General  hxlustnes  and  Blast  Furnaces  (Starxlby 
Form). 

Quarterly  Coal  Consumption  Report — Manufacturing  Plants 

Annual  Coal  Quality  Report — Manufacturing  Ptants „ 

Weekly  Coal  Monitoring  Report— Coke  Plants  (Standby  Form) „... 

Coke  Plant  Report — Quarterty .-. 

Annual  Coal  Quality  Report — Cote  Plants  .J _ 

Coal  Distribution  Report  _^ . .. 

Coal  Production  Report . 

Refiners'  Monthly  Cost  Report _ 

Weekly  Telephone  Survey  of  Coal  Burning  Utilities  (Standby  Form) „ _ 

Annual  Survey  of  Domestic  Oil  and  Gas  Reserves _ _. 

Oi  and  Gas  Well  Operator  List  Update  Report  „ __ _ 

Financial  Reporting  System  _ „ _....... 

Annual  Report  of  the  Origin  of  Natural  Gas  Liquids  Production „ 

Annual  Report  of  Natural  and  Supplemental  Gas  Supply  and  Disposition  

Domestic  Crude  Oil  First  Purchase  Report _ _._ 

Underground  Gas  Storage  Report  

Weekly  Underground  Gas  Storage  Report  (Standby  Form) 

Semiannual  Report  on  Status  of  Reactor  Construction 

Annual  Report  of  Public  Electric  Utilities  _ _ 

Residential  Energy  Consumption  Survey 

Annual  Quantity  and  Value  of  Natural  Gas  Report 

Monthly  Power  Plant  Report  _ ^^. 

Refiners'/Gas  Plant  Operators"  Monthly  Petroleum  Product  Sales  Report  

Resellers'/Retailers'  Monthiy  Petroteum  F*roduct  Sales  Report _.„ 

Monthly  Report  of  Pnme  Supplier  Sales  of  Petroleum  Products  Sokj  for  Local  Con- 
sumption. 

Weekly  Refinery  Report  

Weekly  Bulk  Terminal  Report 

WeeWy  Product  Pipeline  Report  . 

Weekly  Crude  Oil  Stocks  Report  - ., 

Weekly  Imports  Report 

Propane  Telephone  Survey „; ...., „ ; 

Monthly  ReSnery  Report ....__, _^_«_.« - 

Monthly  Bulk  Terminal  Report __ „.. , ._ .„ 

Monthly  Product  Pipeline  Report  _ 

Monthly  Cmde  Oil  Report  _ 


OMBcon- 
UoirOa 


19010260 
190102S7 

19010292 


19010286 
19010288 


19050167 


Expiration 
date 


0S3t/97 

12/31/94 

06.31/95 


10/31/96 

10/31/95 


03/31/96 


19050167 

03/31/96 

19050167 

03/31/96 

19050167 

0331/96 

19050167 

03/31/96 

19050167 

03/31/96 

19050167 

03/31/96 

19050167 

03/31/96 

19050174 

09/30/96 

19050167 

03/31, "96 

19050057 

12AJ1/94 

19050057 

12/31, -94 

19050149 

12/31/96 

19050057 

12/31/94 

19050175 

12/31/96 

19050174 

09/30(96 

19050175 

12/31/96 

19050175 

12/31/96 

19050160 

01/31/97 

19050129 

^2I2W5 

T9050092 

06/30/96 

19050175 

12/31/96 

19050129 

12/31/95 

19050174 

09'30/96 

19050174 

09/30/96 

19050174 

09/30/96 

19050165 

01/31/96 

19050165 

01/31/96 

19050165 

01/31/96 

19050165 

01/31/96 

19050165 

01/31/96 

19050165 

01/31/96 

19050165 

01/31/96 

19050165 

01/31/96 

19060165 

01/31/96 

19050165 

01/31/96 

UMI 
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Part  I.~00E  active  Information  CoaECTKDNS.  October  i.  1994  Inventory— Continued 


OOENa 


EIA-«14  ..... 
EIA-«16  ..... 
EIA-817  -... 
EIA-619A  .. 
EIA-«19M  .. 
EIA-820  ..... 
EIA-«1  «... 
EIA-825  -... 
EIA-826  ..... 
EIA-a4eA/D 

EIA-8S1  

EIA-866 

EIA-B57  ...... 

EIA-857S  ... 

EIA-868 

EIA-«60 

EIA-861  

EIA-663 

EIA-«67  „... 
EIA-871A/F 
EIA-6/6A/E 

EIA-«77 

EIA-e78 

EIA-«82T  ... 
EIA-886  «... 

EIA-887 

EIA-888  ..... 

EiA-ago 


Federal  Energy  Regu- 
latory ComfTusswn: 

FERC-1  

FERC-1-f 


FERC-2 

FERC-2A  .„„ 

FERC-6 

FEflC-8 

FERC-1 1  

FERC-73 

FERC-flO  

FERC-423 

FERC-566 _... 

FERC-561  

FERC-580 

FERC-592 

FERC-697 

FERC-714  „ 

FERC-715 

FPC-14  

Fossil  Energy: 

EIA-767(3)  

FE-748  

PoMcy.  Safety,  and  Erwi- 
ronoiefit: 

EIA-767(2)  


TNto 


MonMy  Imports  Report .^ «_«.^....^ 

MorUWy  Ntfural  Q«s  Liquids  Rspoft 

MoflMy  Tinkv  and  Baiga  Movsnwnt  Report , 

Annual  Oxygwials  Capadty  Report 

MonWy  Oxygenate  Telephone  Report 

Annual  Re«ne»y  Report 

Annual  Fuel  Oil  and  Kerosene  Sales  Report ™™!...!!~  ."7! 

PaWaum  Facility  Operator  ktonNfcation  Survey 

MonMy  Electric  Utility  Sales  and  Revenue  Report  with  State  Oistrtxjtions _. 

Manufacturing  Energy  Cormxnptton  Survey 

Domeste  Uranium  Mining  Production  Report 1" 

Monny  Foreign  Crude  Oil  Acquisition  Report 

MonWy  Report  o(  Natural  Gas  Purchases  and  Oeiveries  to  Consumers  .".. 

WeeMy  Report  of  Natural  Gas  Supplies  and  DeNvertes  to  Consumers  (Standby  Form) 

Uranium  mduatry  Annual  Survey  „ 

Annual  Electric  Generator  Report  . 

Annual  Electric  Utiity  Report _„.._«... 

Psiraleum  Product  Sales  Identfication  Survey „ 

Annual  Nooutility  Povver  Producer  Report  

Commercial  Buildings  Energy  Consumption  Survey  ««. 

Residential  Transportation  Energy  Consumption  Survey  

WMer  Heating  Fuels  Telephone  Survey 

Motor  Gasoline  Price  Survey  ' 

Generic  Clearance  lor  Questionnaire  Testing.  Evaluation,  and  Research 

Propane  Provider  Fleet  Survey 

DOE  Customer  Surveys „ _.«„..„ 

On  Highway  Diesel  Fuel  Price  Survey '. !Z!~* 

AManta  Clean  City  Vehicle  Fleet  Suri«f 


Annual  Report  of  Major  Electric  Utilities.  Licensees  and  Others 
Annual  Report  of  Nonmajor  Public  Utilities  and  Licensees  


Anntial  Report  of  Ma)or  Natural  Gas  Corrpanies  

Annual  Report  of  Nonmajor  Natural  Gas  Companies 

Annual  Report  of  Oil  Pipeline  Companies  

UndergrourxJ  Gas  Storage  Report  _ __ „.-. 

Natural  Gas  Pipeline  Company  MoriMy  Statement  

Oil  Pipeline  Service  Life  Datm  _ «„ 

Licensed  Hydropower  Development  Reaeation  Report 

MonMy  Report  of  Cost  and  Quality  of  Fuels  for  Electric  Plants 

Cogeneration  and  Small  Power  Production 

Anrwal  Report  of  Interiocking  Posittorts « 

Fuel  Purchase  Practices  

Maf1<efing  Affiliates  of  Interstate  Pipelinaa  ...~. ".'. 

Customer  Satisfaction  Survey ■,., ,         . . 

Anruial  Electric  Power  System  Report 


Annual  Transmission  Planning  and  Evaluation  Report 

Annual  Report  for  Importers  and  Exporters  of  Natural  Gas 

Steam  Electric  Plant  Operation  and  Design  Report  

Enhanced  Oil  Recovery  Annual  Report 


Steam  Electric  Plant  Operation  and  Design  Report 


OMB  con- 
trol Na 


19050165 

19050165 

19050165 

19050165 

19050165 

19050165 

19050174 

19050165 

19050129 

19060169 

19050160 

19050174 

19050175 

19050175 

19050160 

19050129 

19050129 

19050174 

19050129 

19050145 

19050068 

19050174 

19050174 

19050186 

19050187 

19050188 

19050174 

19050189 


19020021 
19020029 

19020028 

19020030 

19020022 

19020026 

19020032 

19020019 

19020106 

19020024 

19020075 

19020099 

19020137 

19020157 

19020163 

19020140 

19020171 

19020027 

19010298 
19010291 


19010267 


Expiration 
date 


01/31«6 

01/31/96 

01/31/96 

01/31/96 

01/31/96 

01/31/96 

09/30/% 

01/31/96 

12/31/95 

11/30^ 

12/31/97 

09/30/96 

12/31/96 

12/31/96 

01/31/97 

12/31/95 

12/31/95 

09/30/^ 

12/31/95 

12/31/94 

01/31/97 

09/30/96 

09/30/96 

06/30/96 

04/30/97 

05/31/97 

09/30/96 

06/30/97 


07/31/95 
07/31/95 

07/31/96 
07/31/96 
06/30/% 
08/31/95 
06/30/% 
Cfe/31/95 
10/31/95 
12/31/% 
11/30/94 
10/31/% 
06/30/97 
12/31/% 
11/30/% 
01/31/97 
01/31/97 
08/31/95 

0501/97 
12/31/% 


05/31/97 


Part  II.— DOE  Active  Information  Collections.  Not  Utilizing  Structured  Forms.  October  1. 1994  Inventory 


OOENa 

Title 

OMB  con- 
trol No. 

Expiration 
date 

CFR  citation 

Economic  Regulatory 
Administration: 
ERA-766R  

Recordkeeping  Requirements  of  DOE'S  General 
Allocation  and  Price  Rules. 

Monitonng  (Omnibus)  Report(stand^  authority) ... 
Irterstala  PipaSne  Curtailment  (Telephone)  Suoirey 
Appicalion  For  Uoanaa  tor  Hydropower  Proiects 
Greater  Than  5MW. 

19030073 

19020106 
19020139 
19020058 

10^31/96 

10/31/% 
11/30/% 
11/30/94 

Federal  Energy  Regu- 
latory Commiseion: 

FERC-18A 

FERC-16AT 

FERC-500  

10  CFR  210.1 

18  CFR  375.307 
By  FERC  Order 

18  CFR  4.38,  4.39,  4.40.  4.41,  4.50. 
4.51.  4.200-.202, 16.1. 16.14-16 

Part  II.— DOE  Active  Information  Collections,  Not  Utiuzing  Structured  Forms,  October  l,  1994 

Inventory— Continued 


doe  No. 


FERC-505  . 

FERC-510  . 
FERC-611  . 
FERC-612  . 
FERC-515  . 
FERC-516  . 

FERC-519  . 

FERC-520  .. 

FERC-521  ., 
FERC-523  .. 

FERC-625  .. 

FERC-537  .. 

FERC-538  .. 
FERC-539  .. 
FERC-S41  .. 
FERC-542  .. 

FERC-542A 

FERC-543  .. 


FERC-644 
FERC-645 
FERC-546 
FERC-647 

FERC-549 


FERC-649B 
FERC-550  .. 
FERC-555  .. 


FERC-566  „., 
FERC-667  .... 


FERC-574 
FERG-676 


FERC-677  .... 
FERO-677(A) 

FERC-581  

FERC-682  


FEPfC-583  .. 
FERC-585  .. 

FERC-688  .. 

FERC-698  .. 

FERC-716  .. 

FERC-716A 


TWe 


Application  for  License  for  Water  Projects  5MW  or 
Less. 

Application  for  Surrender  of  Electric  License 

ApiJlication  for  Transfer  of  Electric  License  

Application  for  Preliminary  Permtt 

Hydropower  License — Declaration  of  Intention 

Electric  Rate  Schedule  Filings  

Disposition  of  FactNties,  Mergers,  arKJ  Acquisitions 
of  Securities. 

Application  for  Authority  to  Hold  Interlocking  Direc- 
torate Positions. 

Headwater  Benerits 

Application  for  Authorization  of  The  Issuance  of 
Securities  or  the  Assumption  of  Liabilities. 

Financial  Audits _ 

Gas  Pipeline  Certificates:  Constructkin,  /Acquisition 
&  Abandorvnent. 

Gas  Pipeline  Certificate:  Initial  Service 

Gas  Pipeline  Certificate:  Import/Export  Related  

Gas  Pipeline  Certifk:ate:  Curtailment  Plan 

Gas  Pipeline  Rates:  Initial  Rates,  Rate  Change, 

and  PGA  Tracking. 
Tracking  and  Recovery  of  Alaska  Natural  Gas 

Transportation  System. 
Gas  Pipeline  Rates:  Purchased  Gas  Ac^ustment 

Tracking. 

Gas  Pipeline  Rates:  Rate  Change  (Formal) 

Gas  Pipeline  Rates:  Rate  Change  (Non-Formal)  ... 

Gas  Pipeline  Rates:  Certificated  Rate  Filings 

Gas  Pipeline  Rates:  Refund  Ot)iigations  

Gas  Pipeline  Rates:  Natural  Gas  PoUcy  AcX  Title  III 
Transactions. 

Gas  Pipeline  Rates:  Capacity  Release  Informatkxi 

Oil  Pipeline  Rates:  Tariff  Filings 

Records  Retentk>n  Requirements 

Report  of  Utility's  Twenty  Largest  Purchasers 

Gas  Pipeline  Certificates:  Annual  Reports  of  Sys- 
tem Flow  Diagrams  and  System  Capacity. 

Gas  Pipeline  Certificates — Hinshaw  Exemption  

Report  by  Certain  Natural  Gas  Ck>mpanies  on 
Service  Interruptions. 

Gas  Pipeline  Certif»ates:  Environmental  Impact 
Statement 

Gas  Pipeline  Certificates:  Environmental  Impact 
Statement  (Interim  Rule). 

Management  and  Procurement  Reporting  and 
Recordkeeping  Requirements. 

Oil.  Gas,  and  Electric  Fees  and  Anruial  Charges  ... 

Hydroelectric  Fees  and  Anmjal  Charges 

Reports  on  Electric  Energy  Shortages  &  (Contin- 
gency Plans  Under  PURPA  2%. 

Emergency  Natural  Gas  Sale,  Transportation  arxJ 
Exchange  TransactkKis. 

Certification  of  Entities  Seeking  Exempt  Wholesale 
Generator  Status. 

Good  Faith  Request  for  Transmisskxi  Services 
and  Response  by  Transmitting  Utility. 

Application  for  Transmissktn  Servk:es  Under  Sec- 
tion 21 1  of  the  Federal  Power  AcL  I 


OMBcorv 
trolNo. 


19020115 

19020068 
19020069 
19020073 
19020079 
19020096 

19020082 

19020083 

19020087 
19020043 

19020092 

19020060 

19020061 
19020062 
19020066 
19020070 

19020129 

19020152 

19020153 
19020154 
19020155 
19020084 

19020086 

19020169 
19020089 
19020098 

19020114 
19020005 

19020116 
19020004 

19020128 

19020161 

19020130 

19020132 

19020136 
19020138 

19020144 

19020166 

19020170 

19020168 


Expiratkxi 
date 


11/30/94 

05/31/% 
11/30/94 
11/30/94 
12/31/94 
05/31/95 

03/31/% 

02/28/% 

08/31/95 
09/30/95 

02/28/95 

04/30/95 

04/30/97 
05/31/97 
05/3W7 
05/31/97 

02/28/97 

05/31/97 

05/31/97 
06/30/96 
05/31/97 
05/31/97 

11/30/94 

12/31/% 
08/31/95 
04/30/95 

02/28/95 

08/31/% 

08/31/95 
05/31/95 

12/31/94 

10/31/% 

11/30/% 

10/31/% 

10/31/% 
12/31/% 

05/31/97 

04/30/% 

11/30/% 

10/31/% 


CFRcitatfon 


18    CFR    4.61,    4.71,    4.92,    4.93. 

4.107.      4.108,     4.112,      4.113. 

4.201-.202 
18  CFR  6.1,  6.3 
18  CFR  9.1.  9.2,  9.10 
18  CFR  4.31,  4.32,  4.33,  4.81,  4.82 
18  CFR  24.1 
18  CFR  35.  Subpart  A,  35.12-.16, 

35.26,  35.30.  35.31,  292.  301 
18  CFR  33 

18  CFR  45 

18  CFR  11.16 

18CFR20.  34.  131.43. 131.50 

18  CFR  41.  101,  116,  125,  141.1, 

158.216.225.260,351. 
18    CFR    2.79.     157.5-.21.     .100. 

.201-.218,  159.1.  284.107.  .127. 

.221 
18CFR156.3.  156.4,  156.5 
18  CFR  153 
18  CFR  2.78.  281 
18  CFR  154.38.  154.61-154.67 

18  CFR  154.201-154.213 

18  CFR  154.38 

18  CFR  154.63-154.67 
18  CFR  154.63-154.67 
18  CFR  154.62-154.67 
18  CFR   154.38(5)(V)(H).  270.101. 

273.301.273.302 
18  CFR  284  Sub.  A/D/E/H.  284.7- 

.11.  .102.  .105.  .1%.  .122.  and 

otfiers 
18  CFR  284(b)(5) 
18  CFR  340-345,347 
18    CFR    125,    150,    160.1.    225, 

276.108,277.210.356 
18  CFR  46.3 
18  CFR  260.8,  284.12 

18  CFR  152 
18  CFR  260.9 

18  CFR  157.14 

18CFR2.80.  2.82, 157.14 

48  CFR  30  Subtitle  A,  Chapter  9 

18     CFR     381.106.     382.105(A). 

382.201(B)(4) 
18  CFR  11.1,  11.3.11.4.11.6 
18  CFR  294.202 

18  CFR  284,  Subpart  I 

18  CFR  365 

18  CFR  2.20 

18  CFR  36 


UMI 
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Part  IL— DOE  AcnyE  Information  Cou-ections,  Not  Utkjzmg  Structured  f=ORMS.  October  1. 1994 

INVEMTORY— Continued 


DOENol 

T«a 

OMBoon- 

tfOl  No. 

Expinriion 
date      - 

CFRdtakm 

FoMil  Energy 

FE-a2»R 

FE-746R 

Rf/tMatOTf  Reporting  and  Recordkeeping  Require- 
rnvMi  Poreuani  to  10  CFR  500.  501,  503.  and 
504. 

Import  and  Ei^ort  of  Natual  Gee       

19010207 
19010294 

0600/95 

01/31/96 

10  CFR  500.  501,  503.  504.  505, 
508.515 

10  CFR  205.  500 

(FR  Odc  M-}???*:  FUed  11-«^94:  S:4S  a| 


Federal  Energy  ReguMofy 
Commlseion 

[Docket  Na  aT96-9-000] 

Algonquin  Qas  Transmission  Co.; 
Notice  of  Proposed  Cttanges  In  FERC 
Qas  Tariff 

November  4, 1904. 

Take  notice  that  on  November  1, 
1994.  Algonquin  Gas  Transmission 
Company  (Algonquin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Fourth  Revised  Volume  1^.  1,  the 
following  tariff  sheets: 

Third  Revised  Sheet  No.  1100 
Third  Revised  Sheet  No.  1 101 
Third  Revised  Sheet  No.  1 102 
Third  Revised  Sheet  No.  1103 
Third  Revised  Slteet  No.  1104 
Third  Revised  ShMt  Na  llOS 
Third  Revised  Sheet  No.  1106 
Third  Revised  Sheet  Na  1107 
Third  Revised  Sheet  No.  1106 
Second  Revised  Sheet  No.  1100 

The  proposed  efliective  date  of  the 
tariff  sheets  is  December  1. 1994. 

Algonquin  states  that  tiie  purpose  of 
this  filing  is  to  revise  Algonquin's  index 
of  purchasers. 

Algonquin  states  that  copies  of  this 
filing  were  served  upon  each  affected 
pariy  and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE..  Washington. 
DC  20426.  in  accordance  with  Sections 
385.214  and  385.211  of  tlie 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
should  be  filed  on  or  before  November 
14,  1994.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Referenoe  Room. 
Liawm4A.WatMa.lr.. 
Acting  Secretary. 

(FR  Doc  94-27803  Filed  11-9-94;  8:45  am] 
ienr-at-M 


[Docket  No.  ID-2a67-000| 
Jssn  Allard;  Notica  of  Filing 

November  3, 1994. 

Take  notice  that  on  October  26. 1994. 
Jean  Allard  (Applicant)  tendered  for 
filing  a  supplemental  application  tmder 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 
Director  Commonwealth  Edison 

Company  < 
Director  LaSalle  National  Bank' 
Director  LaSalle  National  Corporation  ' 
Director  LaSalle  National  Trust,  N.A.> 
Director  LaSalle  Cr^in  Bank.  F.S.B.S 
Director  LaSalle  Talman  Bank.  F.&B.' 

Any  penon  desiring  to  be  heard  or  to 
pretest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


•  On  )uly  15.  I9M.  tlM  CommiMion  approved  the 
holding  company  ieo(]|aitMtk>a  (the 
RaofsuueikmlarEdiaaa  wheteby  Initiatiy  100% 
of  tlM  axBmoo  stock  of  Edison  tvUl  be  owaad  by 
s  newly  formad  holding  corapsny  (initially  refarred 
to  as  CECo  Holding  Company  but  raDamad  Unicom 
(Unicom)l.  CoMXunonwtnlth  £d/soa  Company 
(Docket  No.  BC94-iO-00a).  es  FERC  1  62.tM9,  Quly 
IS,  IQM).  The  holding  company  reorganiration 
described  in  that  dodLat  became  eflactive  on 
Sapieaibar  1. 19M,  and  Appiicant  became  a 
director  of  Unicom  which  controls  Edison  as  a 
subaidiary.  To  the  axlaat  raquirad.  this  application 
seeks  approval  of  such  interlocking  position 
together  with  the  other  positions  described  herein. 

'  Applicant  seeks  authority  to  hold  interlocking 
positions  with  Edisoa.  s  public  utility,  and  Tive 
other  ccnipenies  which  ara  affiliates  of  cerlaia 
companies  which  are  authorized  by  law  to 
underwrite  or  participate  in  the  marketing  of 
securities.  Authority  to  hold  a  position  with  each 
LjiSalia  Eatity  Is  sought  because  the  LaSalia  Emitiaa 
are  aucb  wholly  owmad  iadiract  subsidiaries  of 
ABN  AMRO  Bank  N.V..  a  foreign  corporation,  and 
(i)  ABN  AMRO  Securities  (USA)  Inc..  a  registered 
brokar.daaIar  ander  the  Securitiaa  fLrrhei^  Act  of 
1934.  is  anotiier  wholly  owned  indirect  subsidiary 
of  ABN  AIMO  Beak  N.V.  and  is  authorized  to 
undsrwritecMtaia  aecurities  as  more  fully 
described  herein  and  (ii)  ABN  AMRO  Bank  N.V. 
and  certain  fareign  sabsidiaries  it  owns  or  controls 
are  authorized  by  law  to  underwrite  or  peitklpele 
intheaMTkatiegofi  -         - 

issued  tiy  public  utJlilie 


Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C  20426,  in  accordance  with  Rules 
211  and  214  of  the  Conunission's  Rules 
of  Practice  and  I*rocedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
November  17, 1994.  Protests  will  be 
considered  by  the  CommissitHi  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Qjpies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available.for  public 
inspection. 
Lin  wood  A.  Watsoa,  |r.. 
Acbag  Secretary. 

|FR  Doc  94-27804  Piled  11-9-94: 8:45  am) 
aaxsia  cooc  artr-et-M 


[Dodtet  No.  RP94-221-«01] 

AMR  npaUna  Co.;  Notice  of  Proposed 
Changes  In  FERC  Qas  Tariff 

November  4. 1994. 

Take  notice  that  on  November  1, 
1994,  ANR  Pipeline  Company  (ANR), 

tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets: 

Third  Revised  Sheet  Na  8 
Seooed  Revised  Sheet  Na  177 
Second  Revised  Sheet  No.  181 
SaooDd  Revised  Sheet  Na  183 
Second  Revised  Sheet  No.  184 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  purstiant  to 
Ordering  Paragraph  (A)  of  the 
Commission's  "Order  'Terminating 
Technical  (Conference  Subject  to  ^ 
Conditions"  in  this  proceeding.  Such 
order  required  ANR  to  adjust  its  Rate 
Schedule  .FTS-2  overrun  rates  to 
include  the  GSR  incremental  cost 
component  associated  with  ITS  service, 
and  to  use  known  and  measurable  Rate 
Schedule  FTS-2  overrun  volumes  in  the 
derivation  of  rates  associated  with  the 
allocatian  of  10%  of  GSR  costs  to 
intermptible  service. 


ANR  states  that  all  parties  and 
interested  State  Commissions  have  been 
mailed  a  copy  of  this  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Commission,  825  North  Capitol  Street, 
NE..  Washington,  DC  20426  in 
accordance  with  Rule  211  of  the 
Commission's  Rules  of  Pi'actice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  should  be  filed  on  or  before 
November  14, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vtrill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  application  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  94-27805  Filed  11-9-94;  8:45  am] 
BUXMO  CODE  C717-01-H 


[Docket  No.  RP95-35-000] 

K  N  Interstate  Gas  Transmission  Co.; 
Notice  of  Tariff  Filing 

November  4, 1994. 

Take  notice  that  on  November  2. 
1994,  K  N  Interstate  Gas  Transpiission 
Co.  (KNI)  tendered  for  filing  an 
application  and  proposed  First  Revised 
Volume  Nos.  1-C  and  1-D.  KNI  states 
that  the  proposed  First  Revised  Volume 
Nos.  1-C  and  1-D  are  to  apply  solely  to 
its  Buffalo  Wallow  System  and  will 
enable  KNI  to  implement  the  following 
market  center  services,  at  cost-based 
rates,  on  that  system:  (1)  firm  and 
interruptible  transportation  (Rate 
Schedules  FT-BW  and  IT-BW);  and  (2) 
an  optional  Aggregation  Pooling  Service 
available  as  a  component  of  Rate 
Schedules  FT-BW  and  IT-BW. 

KNI  also  requests  that  the  tendered 
volumes  be  accepted  for  filing  and 
permitted  to  become  effective  on 
December  2, 1994,  without  suspension. 

Finally,  KNI  requests  that  the 
Commission  waive  all  other  regulations 
that  may  otherwise  be  applicable  so  as 
to  permit  proposed  First  Revised 
Volume  Nos.  1-C  and  1-D  to  become 
effective  as  of  December  2, 1994. 

KNI  states  that  copies  of  the  filing 
were  served  upon  KNI's  customers  and 
interested  public  bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street  NE., 
Wtkshington,  DC  20426,  in  accordance 
with  sections  385.214  and  385.211  of 
the  Conunission's  Rules  and 
Regulations.  All  such  motions  or 


protests  should  be  filed  on  or  before 

November  14, 1994.  Protests  will  be 

considered  by  the  Cx)mmission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene,  ciopies 

of  this  application  are  on  file  with  the 

(Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  94-27806  Filed  11-9-94;  8:45  am] 

BILUNQ  CODE  6717-01-M 


[Docket  No.  GT95^4-000] 

Natural  Gas  Pipeline  Co.  of  America; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

November  4, 1994. 

Take  notice  that  on  November  2, 
1994,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  the  below  listed 
tariff  sheets  to  be  effective  December  2, 
1994: 

Third  Revised  Sheet  No.  601 

Fifth  Revised  Sheet  Nos.  602,  603.  604.  and 

60S 
First  Revised  Sheet  No.  609 
Fifth  Revised  Sheet  No.  611 
Second  Revised  Sheet  Nos.  612  andj614 

Natural  states  that  the  purpose  of  the 
filing  is  to  update  the  Index  of 
Purchasers  contained  in  Natural's  Tariff. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets  to 
become  effective  December  2,  1994. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  Natural's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  and 
Regvdations.  All  such  protests  should  be 
filed  on  or  before  November  14, 1994. 
Protests  will  be  considered  by  the 
Conunission  in  determining  die 
appropriate  action  to  be  tiiken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  94-27807  Filed  11-9-94;  8:45  am] 

BILLINQ  CODE  STIT-OI-M 


[Docket  No.  ID-2858-000] 
Cordell  Reed;  Notice  of  Filing 

November  3, 1994. 

Take  notice  that  on  October  26. 1994, 
Cordell  Reed  (Applicant)  tendered  for 
filing  a  supplemental  applic:ation  under 
Section  305(b)  of  the  Federal  Power  Act 
to  hold  the  following  positions: 

Senior  Vice  President:  Commonwealth 

Edison  Company 
Director:  LaSalle  National  Bank  * 
Director:  LaSalle  National  Corporation  ^ 
Director:  LaSalle  National  Trust,  N.A.* 
Director:  LaSalle  Cragin  Bank,  F.S.B.> 
Director:  LaSalle  Tahnan  Bank,  F.S.B.» 

Any  person  desiring  to  be  beard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street.  NE.,  Washington. 
DC  20426.-  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before 
November  17, 1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  94-27808  Filed  11-9-94;  8:45  am] 
BIUJNG  CODE  6717-01-M 


>  Applicant  seeks  authority  to  hold  interlocking 
positions  with  Edison,  a  public  utility,  and  five 
other  companies  which  are  affiliates  of  certain 
companies  which  are  authorized  by  law  to 
underwrite  or  participate  in  the  marketing  of 
securities.  Authority  to  hold  a  position  with  each 
LaSalle  Entity  is  sought  because  the  L.aSalle  Entities 
are  each  wholly  owned  indirect  subsidiaries  of  ABN' 
AMRO  Bank  N.V.,  a  foreign  corporation,  and  (i) 
ABN  AMRO  Securities  (USA)  Inc.,  a  registered 
broker-dealer  under  the  Securities  Exchange  Act  of 
1914.  is  another  wholly  owned  indirect  subsidiar)' 
of  ABN  AMRO  Bank  N.V.  and  is  authorized  to 
underwrite  certain  securities  as  more  fully 
described  herein  and  (ii)  ABN  AMRO  Bank  N.V. 
and  certain  foreign  subsidiaries  it  owns  or  controls 
are  authorized  by  law  to  underwrite  or  participate 
in  the  marketing  of  securities,  including  securities 
issued  by  public  utilities. 


UMI 
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{DoolM  Nee.  nP*4-11»-«B0k  eliL] 

Texas  Qes  Transmlselon  Cofpw;  Notfoe 
of  Informal  Settlement  Conference 

Nmtmbm4.t9H, 

Take  notice  that  an  informal 
settlement  coniiarenoe  wrill  be  convened 
in  the  above-captioned  proceeding  on 
November  16. 1994.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  HE.  Washington,  O.C. 
for  the  purpose  of  exploring  the  possible 
settlement  of  the  above-referenced 
dodMts.  The  conferencs  will 
immediately  follow  the  prehearing 
conferencR  scheduled  for  10:00  a.m.  on 
that  date  in  Texas  Gas'  new  rate  filing 
in  Docket  No.  RP94-423-000. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385. 102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervme  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information  please 
contact  Michael  D.  Cotleur.  (202)  208- 
1076.  or  Russell  B.  Mamone  (202)  208- 
0744. 

Ltoiwsi  A.  WalMm.  Jr.. 
Acting  Sacntory. 
|FR  Doc  e4-2780e  PiiMi  ll-S-M;  8:45  «nj 


(DodMt  No.  ERtS-^-OOO.  af  sL] 

ComnioiiweeiUi  EcMeen  Compeny,  el 
al.;  Electric  Rats  and  Corporate 
Regulation  FMInga 

November  3, 1994. 

Take  notioe  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Conunon wealth  Edison  Company 

Docket  No.  ER95-5-000 

Take  notioe  that  on  October  25.  1994, 
Commonwealth  Edison  Company 
(ComEd)  submitted  an  amendment  to  its 
October  3.  1994.  filing  k>r  a  revision  to 
its  Power  Sales  Tariff  (PS^l  Tariff).  The 
amendment  seeks  to  reduce  ComEd's 
propoaed  rates  for  third  party 
transmission  service  in  its  Power  Sales 
Schedule  4.  Negotiated  Capacity. 

ComEd  continues  to  request  an 
effective  date  of  ^^"-mrAm  3. 1994. 
Copies  of  tUs  lUiB|  wen  served  upon 
current  custaasfs,  BCI.  Heartland. 
MidCon.  NSP  and  the  Illinois 
Cor 


17, 1994,  in 

accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notics. 


2.  Tbs  Nertheast  IMUtias  Ssrvica 
Company 

Docket  Na  ER9S-<1-00e 

Take  notice  that  on  October  17. 1994. 
The  Northeast  Utilities  Service 
Company  CNUSOO],  tendered  for  filing 
on  behalf  of  The  Connecticut  Light  and 
Power  Company  (CL&P)  a  Letter 
Agreement  dateid  September  28, 1994,  to 
change  the  delivery  point  for  a  portion 
of  service  being  taken  under  an  existing 
Capacity  Sales  Agreement  between 
CL&P  and  New  England  Power 
Company  (NEP). 

^NUSCO  reqtiests  that  the  Commission 
waive  its  standard  notice  and  filing 
requirements  to  the  extent  necessary  to 
permit  the  change  in  delivery  point  to 
become  effective  Novembsr  1. 1994, 
until  otherwise  instructed  by  NEP. 

NUSOO  siatas  that  a  copy  of  the  rate 
schedule  has  been  mailed  to  NEP. 

USCO  further  states  that  the  filing  is 
in  sccordance  with  Section  35  of  the 
Commission's  Regulations. 

Comment  date:  Naren^ter  17. 1994.  in 
acrordanoe  with  Standard  Para^aph  E 
at  the  end  of  thisnotioa 

3.  Oklaliama  Gas  and  Electric  Company 

Dockot  No.  ERSS-eS-OOO 

Take  notice  that  on  October  21,  1994, 
Oklahoma  Gas  and  Electric  Company 
(OGaE).  teiMlered  for  filing  a  proposed 
extension  to  a  Letter  Agreement  dated 
April  18,  1994.  with  AES  Power,  Inc. 
(AESPI)  for  the  sale  of  capacity  and 
energy  (Extension  Agreement).  Sudi 
Extension  Agreement  extends  the 
termination  of  the  Letter  Agreement 
bum  October  31, 1994  to  December  31. 
1994.  OG&E  has  also  provided  a  notice 
of  termination  of  the  Letter  Agreement 
to  become  effective  as  of  December  31. 
1994. 

Copies  of  this  filing  have  been  sent  to 
AESPI,  the  Oklahoma  Corporation 
Conunission,  and  the  Arkansas  Public 
Service  Commission. 

Comment  date:  November  17.  1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Povirer  ExfJuinge  Corporation 

Docket  No.  ER95-72-000 

Take  notioe  that  on  Oaober  26. 1994. 
Power  Exchange  Corporation 
(Petitioner),  tendered  for  filing  pursuant 
to  Rule  207  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.207  (1993),  a  petition  ior  waivers 
and  blanket  approvals  undar  various 
regulations  of  the  Commissian.  and  an 
ofdar  aooepting  its  Rate  Schedule  FERC 
No.  1 .  to  be  e^aodve  on  or  prior  to 
December  28. 1994. 

Petitiuai  iiUmdi  to  engage  in  electric 
power  and  energy  transactions  as  a 


marketer  and  a  broker.  In  transactions 
were  Petitianer  purchaaes  power, 
including  capacity  aod  related  services 
from  electric  utilities,  exempt  wholesale 
generators,  qualifying  itcilities,  and 
independent  power  producers,  and 
resells  such  power  to  other  purchasers. 
Petitioner  will  be  fonctioiung  as  a 
marketer.  In  Petitioner's  marketing 
transactions,  Petitioner  proposes  to 
charge  rates  mutually  agreed  upon  by 
the  parties,  in  transactions  where 
Petitiono'  does  not  take  title  to  electric 
power  and/or  eneigy.  Petitioner  will  be 
limited  to  the  role  of  a  broker  and 
charge  a  fee  for  its  services.  Petitioiter  is 
not  in  the  business  of  producing  or 
transmitting  electric  power.  Petitioner 
does  not  currently  have  or  contemplate 
acquiring  title  to  any  electric  power 
transmission  facilities. 

Comment  dote;  November  17. 1994.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Public  Service  Company 

Oockel  No.  ER9S-73-000 

Take  notioe  that  on  October  25, 1994, 
Maine  Public  Servioe  Company  (Maine 
Public),  tendered  for  filing  an  agreement 
pro\'iding  for  short-term  interim 
transmission  for  Central  Maine  Power 
Company. 

Comment  date:  November  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Meaquite  Energy  Services,  Inc. 

Docket  No.  ER95-74-000 

Take  notice  that  on  October  26, 1994, 
Mesquite  Energy  Services,  Inc. 
(Mesquite),  tendered  for  filing  its  irdtial 
FERC  electric  service  tariff,  fete 
Schedule  No.  1,  under  which  Mesquite 
Energy  Services,  Inc..  will  engage  in 
wholesale  power  and  energy 
transactions  as  a  marketer,  and  for 
blanket  approvals  and  waivers  of  certain 
regulations  of  the  Commission. 

Mesquite's  power  marketing  activities 
will  include  purchases  of  capacity, 
energy,  and/or  transmission  services 
from  electric  utilities,  qualifying 
facilities,  indepfmdent  power  producers, 
or  other  power  marketers  and  rebelling 
such  powCT  to  other  purchasers.  From 
time  to  time,  it  may  act  as  a  broker. 
Mesquite  is  not  currently  in  the 
business  of  generating,  transmitting,  or 
distributing  electric  power. 

Comment  date:  November  1 7, 1994,  in 
accordance  with  Standard  Para^ph  E 
at  the  end  of  this  notice. 

7.  Vermont  Yankee  Nuclear  Power 
Corporation 

Docket  Na  ER9S-67-000 

Take  notice  that  on  October  28, 1994. 
Vermont  Yaaitee  Nuclear  Power 


Corporation  (Vermont  Yankee), 
tendered  for  filing  proposed  changes  in 
its  FPC  Electric  Service  Tariff  No.  1. 
Vermont  Yankee  states  that  the  rate 
change  proposed  would  result  in  a 
decrease  in  Vermont  Yankee's  revenues 
requirement  of  approximately  $175,636 
during  1994  and  an  increase  of  $54,688 
during  1995  based  on  the  12  months 
ending  December  31, 1993. 

Vermont  Yankee  is  making  a  limited 
Section  205  filing  solely  for  amounts  to 
fund  post-retirement  braefits  other  than 
pensions  (PROPs)  pursuant  to  the 
requirement  of  SFAS  106. 

Vermont  Yankee  states  that  copies  of 
its  filing  have  been  provided  to  its 
customers  and  to  state  regulatory 
authorities  in  Vermont,  New 
Hampshire,  Maine,  Massachusetts, 
Coimecticut  and  Rhode  Island. 

Comment  date:  November  17, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  LG&E-Westmoreland  Rensselaer 

Docket  Nos.  QF91-13&-O02  and  EL95-7-00O 
Take  notice  that  on  October  20. 1994, 
LG&E-Westmoreland  Rensselaer  (LG&E- 
Westmoreland),  tendered  for  filing  a 
request  for  limited  waiver  of  the 
Qnnmission's  Regulations  under  the 
Public  Utility  Re^atory  Policies  Act  of 
1978  (PURPA).  LG&E-Westmoreland 
requests  the  Commission  to  temporarily 
waive  the  operating  and  efficiency 
standards  for  qualifying  cogeneration 
facilities  as  set  forth  in  Section  292.205 
of  the  Commission's  Regulations, 
implementing  Section  201  of  PURPA,  as 
amended.  18  C.F.R.  §  292.205,  with 
respect  to  its  79  MW  cogeneration 
facihty  located  in  Rensselaer.  New  YorlL 
Specifically,  LG&E-Westmoreland 
requests  waiver  of  the  operating  and 
efficiency  standards  for  calendar  year 
1993,  and  waiver  of  the  efficiency 
standard  for  1994. 

Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E., 
Washington,  D.C  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  p^y 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 


Commission  and  are  available  for  ptiblic 
inspection. 

Linwood  A.  Waisaa.  |r.. 

Acting  Secretary. 

(PR  Doc  94-27799;  Piled  11-9-94;  8:45  am) 
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[Docket  No.  ER95-22-O00,  et  al.] 

Wisconsin  Power  &  Light  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

November  2, 1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Wisconsin  Power  and  Light  Co. 

(Docket  No.  ER95-22-0001 

Take  notice  that  on  October  28, 1994, 
Wisconsin  Power  and  Light  Company 
(WP&L),  tendered  for  filing  an 
amendment  in  the  above  designated 
docket.  WP&L  respectfully  requests 
waiver  of  the  Conunission 's  notice 
requirements,  and  an  effective  date  of    , 
October  1, 1994. 

Comment  date:  November  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Commonwealth  Edison  Co.  v. 
American  Electric  Power  Service  Corp. 

(Docket  Na  EL95-4-000] 

Take  notice  that  on  October  18. 1994, 
as  amended  on  October  20, 1994, 
Commonwealth  Edison  Company 
(ComEd)  filed  a  complaint  against 
American  Power  Service  Corporation 
(AEP).  ComEd  alleges  that  the  rate  AEP 
or  its  operating  su^idiaries  charge  for 
hourly  and  daily  purchase  and  resale 
service  rendered  during  off-peak  hours 
or  weekend  days  or  holidays  are  unjust, 
uiueasonable,  imduly  discriminatory 
and  preferential  in  violation  of  section 
205(b)  of  the  Federal  Power  Act. 

Comment  date:  December  2, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

3.  Wisconsin  Power  and  Light  Co. 

[Docket  No.  ER95-24-000) 

Take  notice  that  on  October  28, 1994, 
Wisconsin  Power  and  Light  Company 
(WP&L)  tendered  for  filing  an 
amendment  in  the  above  designated 
docket.  WP&L  respectfully  requests  a 
waiver  of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
October  1,1994. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


4.  Rochester  Gas  sad  Electric  Corp. 

(Docket  No.  ER95-48-000] 

Take  notice  that  on  October  19, 1994, 
Rochester  Gas  and  Electric  Corporatioi 
(RG&E),  tendered  for  filing  a  Service 
Agreement  for  acceptance  by  the 
Federal  Energy  Regulatory  Commission 
(Commission)  between  RG&E  and  Enron 
Power  Marketing,  Inc.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to  RG&Fs 
FERC  Electric  Rate  Schedule,  Original 
Volume  1  (Power  Sales  Tariff)  accepted 
by  the  Commission  in  Docket  No.  ER94- 
1279.  RG&E  also  has  requested  waiver  of 
the  60-day  notice  provision  pursuant  to 
18CFR35.il. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  November  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notioe. 

5.  niinois  Power  Co. 

[Docket  No.  ER9S-70-000) 

Take  notice  that  on  October  25, 1994, 
UUnois  Power  Company  (Illinois), 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and  AES 
Power,  Lie.  (AESPI).  Illinois  states  that 
the  purpose  of  this  agreement  is  to 
provide  for  the  buying  and  selling  of 
capacity  and  energy  between  Illinois 
and  AESPI. 

Comment  date:  November  16. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Great  Bay  Power  Corp. 

[Docket  No.  ER95-75-000J 

Take  notice  that  on  October  26, 1994, 
Great  Bay  Power  Corporation  (Great 
Bay),  tendered  for  filing  an  executed 
service  agreement  between  Enron  Power 
Marketing  Inc.  and  Great  Bay  for  service 
under  Great  Bay's  Tariff  for  Short  Term 
Sales.  This  Tariff  was  accepted  for  filing 
by  the  Commission  on  November  1 1 , 
1993,  in  Docket  No.  ER93-924-000.  The 
servioe  agreement  is  proposed  to  be 
effective  November  1, 1994. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Mid-American  Resources,  Inc. 

(Docket  No.  ER9S-78-000I 

Take  notice  that  on  October  27, 1994, 
Mid-American  Resources,  Inc.,  tendered 
for  filing  the  Application  of  Mid- 
American Resources,  Inc.  for  Waivers, 
Blanket  Approvals  and  Order 
Approving  Rate  Schedule.  The 
Application  seeks  certain  waivers  and 
blanket  approvals  under  the  Federal 
Power  Act.  Mid-American  further  seeks 
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improva]  of  an  initial  rate  schedule  to  be 
emctive  December  27, 1994. 

Comment  date:  November  16. 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PacifiCorp 

(Docket  No.  ER95-79-000J 

Take  notice  that  on  October  27. 1994. 
PacifiCorp.  tendered  for  GUng  in 
accordance  with  18  CFR  Part  35  of  the 
Commission's  Rules  and  Regulations, 
revisions  to  Exhibit  B.  Table  1  and 
Exhibit  D  of  the  General  Transfer 
Agreement  between  PacifiCorp  and 
Bonneville  Power  Administration. 
PacifiCorp  Rate  Schedule  FERC  No.  237. 

PacifiCorp  requests  a  waiver  of  prior 
notice  and  that  an  effective  date  of 
November  1 ,  1994  be  assigned  to  the 
revised  Exhibits. 

Copies  of  this  filing  were  supplied  to 
Bonneville,  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  UtiUty  Commission  of  Oregon. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Northeast  Utilities  Service  Co. 

[Docket  No.  ER9S-8O-O001 

Take  notice  that  on  October  27. 1994, 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  fiUng  a  Service 
Agreement  to  provide  non-firm 
transmission  service  to  Enron  Power 
Marketing  Inc.  (Enron)  under  the  NU 
System  Companies'  Transmission 
Service  Tariff  No.  2. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  Enron. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  sixty  (60J 
days  after  receipt  of  this  filing  by  the 
Commission. 

Comment  date:  November  16,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Illinois  Fo%irer  Co. 

(Docket  No.  ER95-81-000J 

Take  notice  that  on  October  27, 1994, 
IHinois  Power  Company  (Illinois) 
tendered  for  filing  an  Interchange 
Agreement  between  Illinois  and  Enron 
Power  Marketing,  Inc.  (EPMI).  Illinois 
states  that  the  purpose  of  this  agreement 
is  to  provide  for  the  buying  and  selling 
of  capacity  and  energy  between  Illinois 
and  EPMI. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services.  Inc. 

(Docket  No.  ER95-8e-000) 

Take  notice  that  on  October  28.  1994, 
Entergy  Services,  Inc.  (Entergy 


Services),  filed  the  Transmission 
Service  Agreement  (TSA),  dated  as  of 
October  1, 1994,  between  South      ^ 
Mississippi  Electric  Power  Association 
(SMEPA)  and  Arkansas  Power  &  Light 
Company,  Gulf  States  UtiUties 
Comptany,  Louisiana  Power  ft  Light 
Company,  Mississippi  Power  ft  Light 
Company,  and  New  Orleans  Public 
Service  Inc.  (collectively,  Entergy 
Operating  Companies).  The  TSA 
provides  for  the  firm  transmission  of 
SMEPA 's  purchase  of  power  and  energy 
from  Cajun  Electric  Power  Cooperative, 
Inc.  Entergy  Services  requests  that  the 
TSA  be  made  effective  as  of  October  1. 
1994. 

Comment  date:  November  16, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Kentucky  Utilities  Co. 

(Docket  Nos.  ES95-7-000  and  ES95-7-001] 

Take  notice  that  on  October  27, 1994, 
Kentucky  Utilities  Company  filed  an 
application  and  on  October  28, 1994, 
filed  an  amendment  to  its  appUcation 
'under  §  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  up  to 
$100  million  of  unsecured  promissory 
notes  and  commercial  paper  to  be 
issued  from  December  1, 1994  through 
November  30.  1996.  with  a  final 
maturity  date  no  lat^r  than  December 
31.1996. 

Comment  date:  November  21,  1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Central  Louisiana  Electric  Co.,  Inc. 

(Docket  No.  ES9S-a-000| 

Take  notice  that  on  October  28, 1994, 
Central  Louisiana  Electric  Company, 
Inc.,  filed  an  application  under  %  204  of 
the  Federal  Powe^  Act  seeking 
authorization  to  issue  not  more  than 
$123  million  of  short-term  indebtedness 
through  December  31,  1996,  due  within 
one  year  from  the  respective  dates  of 
their  issuance. 

Comment  date:  November  28, 1994,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Goal  Line,  LJ>. 

(Docket  Nos.  QF92-1 79-002  and  EL9S-6- 
000] 

On  October  28. 1994.  Goal  Line.  LP. 
tendered  for  filing  an  amendment  to  its 
October  18. 1994,  filing,  and  additional 
information  in  support  of  its  request  for 
waiver  of  the  technical  standards 
relating  to  its  cogeneration  fadUty. 

Conmient  date:  November  23, 1994,  in* 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraphs 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
825  North  Capitol  Street,  N.E.. 
Washington,  D.C.  20426,  in  accordance 
with  Rules  211  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and  18  CFR 
385.214).  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Lin%vood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  94-27800  Filed  11-^-94;  8:45  am) 
■  WLUMQ  COOC  STir-OI-^ 

[Docket  No.  CP»5-3ft-000,  et  al.] 

Texas  Gas  Transmission  Corp.,  et  al.; 
Natural  Gas  Certificate  Filings 

November  2.  1994. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Texas  Gas  Transmission  Corporation 

(Docket  No.  CP95-36-000) 

Take  notice  that  on  October  26. 1994, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  1160,  Owensboro, 
Kentucky,  42302,  filed  in  Docket  No. 
CP95-36-000,  an  application  pursuant 
to  Section  7(b)  of  the  Natural  Gas  Act 
(NGA),  requesting  authority  to  abandon 
in  place  a  purchase  meter  station  and 
related  pipeline  located  in  Panola 
County,  Texas,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  for  pubUc 
inspection. 

Texas  Gas  asserts  that  the  facihties 
proposed  to  be  abandoned  consist  of  a 
dual  12-inch  purchase  meter  station 
known  as  the  Union  Pacific  PMS  ("old" 
Union  Pacific  PMS)  and  approximately 
1,298  feet  of  related  20-incb  pipeline,  as 
well  as  approximately  20  feet  of  20-inch 
line  installed  in  conjunction  with  the 
installation  of  a  "new"  Union  Pacific 
PMS,  with  all  appurtenances,  located  at 
the  Union  Pacific  Resources  Company's 
East  Texas  Plant  (East  Texas  Plant)  in 
Panola  Coimty,  Texas. 

It  is  stated  that  Te)cas  Gas  proposes  to 
transfer  ownership  to  Union  Pacific 
Resources  Company  (UPRC)  the  "old". 
Union  Pacific  PMS,  approximately 


1,248  feet  of  the  "old"  20-inch  pipeline, 
and  approximately  20  feet  of  "new"  20- 
inch  pipeline  installed  in  conjunction 
with  the  construction  of  the  "new" 
Union  Pacific  PMS.  The  remaining 
approximately  50  feet  of  "old"  20-inch 
pipeline  located  downstream  of  the 
"new"  Union  Pacific  PMS  will  be 
abandoned  in  place,  but  not  transferred 
to  UPRC 

It  is  also  stated  that  the  facilities  for 
which  Texas  Gas  seeks  abandonment 
approval  are  utilized  to  receive  natural 
gas  purchased  by  Texas  Gas  or 
transported  by  Texas  Gas  from  various 
producers  located  in  the  Carthage  Area 
in  Texas.  However,  because  the  "old" 
Union  Pacific  PMS  is  located  inside  the 
East  Texas  Plant  yard,  Texas  Gas  states 
that  operation  of  the  facilities  has 
become  increasingly  difficult.  Therefore, 
UPRC  and  Texas  Gas  agreed  to 
"relocate"  the  Union  Pacific  PMS  to  an 
area  outside  the  plant  property 
downstream  of  the  "old"  Union  Pacific 
PMS.  (The  "new"  Union  Pacific  PMS 
was  constructed  and  installed  pursuant 
to  Section  157.208  of  the  Commission's 
regulations.)  In  the  instant  appfication, 
Texas  Gas  is  requesting  authority  to:  (1) 
Abandon  by  transfer  to  UPRC  the  "old" 
Union  Pacific  PMS  and  all  the  related 
20-inch  pipeline  located  upstream  of  the 
"new"  Union  Pacific  PMS,  as  well  as  a 
small  portion  of  "new"  20-inch  pipeline 
installed  in  conjunction  with  the  "new" 
meter  station;  and  (2)  abandon  in  place 
a  portion  of  the  "old"  20-inch  pipeline 
located  downstream  of  the  "New" 
Union  Pacific  PMS.  Texas  gas  states  that 
the  relocation  of  these  facilities  will 
eliminate  the  operational  problems  now 
existing  at  the  location  of  the  "old" 
Union  Pacific  PMS  while  continuing  to 
allow  Texas  Gas  to  receive  gas  into  its 
system  from  the  East  Texas  Plant. 

Comment  date:  November  23, 1994,  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

2.  Columbia  Gas  Transmission 
Corporation 

(Docket  No.  CP9&-37-000I 

Take  notice  that  on  October  26, 1994, 
pursuant  to  Section  7(c)  and  Section 
7(b)  of  the  Natural  Gas  Act,  as  amended 
(NGA)  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  (18  CFR  Section  157.7). 
Columbia  Gas  Transmission  Corporation 
(Applicant),  1700  MacCorkle  Avenue, 
SE,  P.O.  Box  1273,  Charleston,  West 
Virginia  25325-1273,  filed  an 
application  for:  (1)  A  certificate  of 
public  convenience  and  necessity 
authorizing  construction  and  operation 
of  certain  natural  gas  {sdlities  to 
provide  firm  transportation  service 
under  Rate  Schedule  FTS  pursuant  to 


Part  284  of  the  Commission's  regulation 
for  Panda-Brandywine,  L.P.  (Panda),  a 
new  firm  service  customer,  and  (2)  an 
order  granting  permission  and  approval 
to  abandcm  an  existing  segment  of 
natural  gas  transmission  facilities  to  be 
replaced  to  aid  in  providing  the  service 
to  Panda;  all  as  more  fully  set  forth  in 
the  apphcation  which  is  on  file  with  the 
Commission  and  open  to  pubfic 
inspection. 

Specifically,  Applicant  states  that 
Panda  has  requested  up  to  24,240  Dth/ 
d  of  firm  service  under  Rate  Schedule 
FTS,  which  will  be  used  to  supply 
natural  gas  to  its  Brandywine.  Maryland 
cogeneration  plant.  Applicant  states  that 
the  proposed  construction  will  consist 
of  three  segments:  (a)  The  first  segment's 
construction  will  be  approximately  4.1 
miles  of  36-inch  pipeline  loop  on  Line 
WB  in  Hardy  County,  West  Virginia;  (b) 
the  second  segment's  construction  will 
be  approximately  1.6  miles  of  36-inch 
pipeline  designated  as  Line  WB-S. 
which  will  replace  by  abandonment 
approximately  1.5  miles  of  26-inch 
pipeline  in  three  sections  designated  as 
Line  WB,  Braxton  County,  West 
Virginia;  and  (c)  the  third  segment's 
construction  will  be  approximately  0.6 
miles  of  36-inch  pipeline  loop  on  Line 
WB-5  in  Clay  County,  West  Virginia. 

Applicant  estimates  that  the  proposed 
facilities  total  cost  will  be  $11,448,000. 
AppUcant  states  that  Panda  has  agreed 
to  make  a  contribution-in-aid  of 
construction  of  up  to  $8,772,590,  toward 
the  actual  cost  of  construction  of  the 
proposed  facilities,  plus  any  gross-up 
for  income  taxes.  AppUcant  claims  that 
the  remaining  balance  for  construction 
will  be  financed  through  funds 
generated  from  internal  sources. 
Applicant  states  that  the  net  book  value 
of  the  1.5  mile  segment  of  Line  WB,  to 
be  abandoned  by  replacement,  is 
$727,000.  Applicant  estimates  that  the 
revenues  associated  with  its  proposal 
are  greater  than  the  cost  of  service 
which  results  in  a  net  benefit  to 
Applicant  and  its  customers.  Finally, 
Applicant  states  that  the  proposed 
construction  will  aid  in  the 
development  of  a  natural  gas-fired 
electric  power  generation  in 
Washington,  DC  and  a  major  portion  of 
Montgomery  and  Prince  George's 
Counties,  Maryland. 

Comment  date:  November  23, 1994.  in 
accordance  with  Standard  Paragraph  F 
at  the  end  of  this  notice. 

3.  National  Fuel  Gat  Soppljr 
CofporatkM 

(Docket  Na  CP95-41-000I 

Take  notice  that  on  October  28, 1994, 
National  Fuel  Gas  Supply  Corporation 
(Naticmal),  10  Lafeyette  Square,  BufEalo, 


New  York,  14203,  filed  in  Dod^el  No. 
CP95-41-000  a  request  pursuant  to 
Section  157.205  of  the  Commission's 
Regulations  to  construct  and  operate  a 
new  sales  tap  to  serve  a  new  residential 
customer  of  National  Fuel  Gas 
Distribution  Corporation  (Distribution), 
a  local  distribution  company,  in  Clarion 
Ckmnty,  Pennsylvania  under  National's 
blanket  certificate  issued  in  Docket  No. 
CP83-4-000,  pursuant  to  Section  7  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

National  proposes  to  construct  and 
operate  one  new  sales  tap  on  its  K-2 
line  in  MiUcreek  Township,  Clarion 
County,  Pennsylvania  to  provide  service 
to  a  new  residential  customer  of 
Distribution  pursuant  to  National's  Rate 
Schedule  EFT.  National  states  that  the 
estimated  deliveries  for  this  sales  tap  is 
150  Mcf  of  natural  gas  per  year.  National 
states  that  the  estimated  cost  to  install 
these  facihties  is  $1,500,  for  which 
National  would  be  reimbursed  by 
Distribution.  National  states  that  the 
volumes  to  be  deUvered  to  Distribution 
at  this  sales  tap  would  have  a  minimal 
impact  on  National's  peak  day  and 
aruiual  deliveries.  National  states  that 
the  addition  of  new  sales  taps  are  not 
prohibited  by  National's  existing  tariff 
and  National  has  sufficient  capacity  to 
accomphsh  deliveries  at  this  new  sales 
tap  without  detriment  or  disadvantage 
to  National's  other  customers. 

Comment  date.- December  19, 1994.  in 
accordance  with  Standard  Paragraph  G 
at  the  end  of  this  notice. 

4.  Kem  River  Gas  Transmission 
Company 

(Docket  No.  CP9S-44-000J 

Take  notice  that  on  October  31, 1994, 
Kem  River  Gas  Transmission  Company 
(Kem  River),  P.O.  Box  2511,  Houston, 
Texas  77252.  filed  in  Docket  No.  CP95- 
44-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.212)  for  authorization  to  construct, 
own  and  operate  facilities  located  in  the 
Qty  of  Bakersfield,  Kem  County, 
CaUfcmiia,  to  permit  the  delivery  of  gas 
to  Bear  Mountain  Limited,  a  Texas 
Umited  partnership,  under  the  blanket 
certificate  issued  in  Docket  No.  CP89- 
2048-000,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  vnth 
the  Commission  and  open  to  public 
inspection. 

Kem  River  proposes  to  construct  and 
operate  a  6-inch  tap,  a  meter  station 
virith  two  4-tDch  meter  tuties  and 
appurtenant  fiacilities  and  a  150-foot 
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section  of  6-inch  lateral  pipeline  located 
immediately  downstream  of  the  meter 
station.  Kem  River  states  that  the 
delivery  point  would  have  a  nominal 
design  capacity  of  approximately  12,500 
Mcf  per  day.  It  is  indicated  that,  upon 
completion  of  the  facihty.  it  would 
provide  transportation  service  at  the 
new  delivery  point  for  any  of  its 
shippers  under  the  terms  and  conditions 
of  its  Part  284.  Subpart  G  blanket 
certificate.  Kem  River  states  that  the  gas 
delivered  at  the  dehvery  point  would  be 
used  in  connection  with  the  proposed 
Bear  Mountain  Cogeneration  Facility. 
which,  it  is  indicated,  is  scheduled  to 
commence  service  on  March  1. 1995. 
Kem  River  states  that  deliveries  to  Kem 
River  at  the  proposed  delivery  point 
would  have  no  impact  upon  Kem 
River's  peak  day  and  annual  deliveries. 

Kem  Kiver  states  that  the  facilities 
would  be  located  adjacent  to  the  East 
Side  Lateral  of  the  Common  Facilities 
owned  jointly  by  Kem  River  and  Mojave 
Pipeline  Company  (Mojave)  as  tenants- 
in-common  and  would  be  operated  and 
maintained  on  behalf  of  Kem  River  by 
Mojave  Pipeline  Operating  Company 
(MroC)  as  operator  of  the  Common 
Facilities  punuant  to  a  construction, 
operation,  and  maintenance  agreement 
between  Kem  River.  Mojave.  and 
MPOC. 

Comment  date:  December  19, 1994,  in 
accordance  with  Standard  Paragraph  C 
at  the  end  of  this  notice. 

Standard  Paragraphs 

F.  Any  person  desiring  to  be  heard  or 
to  make  any  protest  with  reference  to 
said  application  should  on  or  before  the 
comment  date,  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  punuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  %vithout  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  and/or  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  beUeves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  applicant  to  appear  or 
be  represented  at  the  hearing. 

G.  Any  person  or  the  Commission's 
staff  may,  within  45  days  after  issuance 
of  the  instant  notice  by  the  Commisijon, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  purauant  to  Section  7  of 
the  Natural  Gas  Act. 
Uawead  A.  Waisaa.  Jr.. 
Acting  Secretary. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6104-31 

Ag«ncy  lnfonn«tion  Coilectton 
ActivittM  Und«r  0MB  R«vl«w 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  12, 1994. 

FOn  FURTHER  INFORMATION  CONTACT: 


For  further  information  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  MFORMATION: 

Office  of  Administration  and  Resources 
Management 

Title:  Cooperative  Agreements  and 
Superfund  State  Contracts  for 
Superfund  Res[>onse  Actions  (OMB 
Control  No.  2010-0020;  EPA  ICR  No. 
1487.05). 

Abstract:  This  is  an  extension  of  an 
existing  collection  of  information  to 
support  the  administrative  requirements 
set  forth  for  cooperative  agreements 
funded  under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  LiabiUty  Act 
(CERCLA),  also  knovra  as  "Superfund". 
CERCLA,  as  implemented  at  40  CFR 
Part  35  Subpart  O.  sets  forth  the  pre- 
award.  post-award,  and  after-the-grant 
requirements  for  receiving  and 
managing  a  Superfund  State  contract  or 
Superfund  cooperative  agreement.  The 
information  is  necessary  to  qualify 
granty cooperative  agreement  applicants 
for  funding,  monitor  compliance  of 
grant/cooperative  agreement  recipients 
with  statutory  and  regulatory 
requirements,  perform  cost  recovery, 
and  close-out  awards. 

Recipients  must  perform  activities 
that  include  preparing  and  submitting: 

(1)  standardized  applications  for 
funding;  (2)  certifications;  (3)  technical 
performance,  property  inventory, 
procurement  and  financial  reports;  and 
(4)  other  information  necessary  to 
support  cost  recovery  and  provide  EPA 
with  the  status  of  activities  imder  the 
grant/cooperative  agreement.  Recipients 
must  also  develop  and  maintain  records 
related  to:  (1)  accounting  and  finances; 

(2)  cost  comparis(>n  and  user  rate 
analysis,  (3)  property  disposition  and  (4) 
health  and  safety  plans,  community 
relations  plans,  and  quality  assurance 
plans. 

The  information  is  used  by  EPA 
project  officers,  grant  specialists,  and 
finance  onicials  to  manage/oversee 
clean-up  activities  at  Superfund  sites. 
The  information  is  also  used  to  update 
the  CERCLA  information  system 
(CERCLIS)  which  tracks  progress  made 
at  Superfund  sites. 

Burden  Statement:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9  hour  per 
response  aimually,  including  time  for 
gathering  information,  completing  and 
reviewing  the  collection  of  information, 
and  submitting  the  information  to  the 
EPA.  Public  recordkeeping  is  estimated 
to  average  1  hour  per  recordkeeper 
annually,  including  the  time  for' 


preparing  and  maintaining  records, 
plans  and  other  information. 

Respondents:  Local,  State  and  Indian 
tribe  applicants  for,  and  recipients  of, 
Siiperfund  grant/cooperative  awards. 

Estimated  Number  of  Respondents: 
1110. 

Estimated  Number  of  Responses  Per 
Respondent:  1. 

Frequency  of  Collection:  Quarterly 
and  annually. 

Estimated  Total  Annual  Burden  on 
Respondents:  9,990  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (2136),  401  M  Street,  SW.. 

Washington,  DC  20460, 
and 
Timothy  Hunt,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  St.,  NW., 

Washington,  DC.  20503. 

Dated:  November  4. 1994. 
David  Schwarz. 

Acting  Director  for  Regulatory  Management 
Division. 
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[FRL-6104-4] 

Agency  information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  December  12, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  or  to  obtain  a 
copy  of  this  ICR,  contact  Sandy  Farmer 
at  EPA,  (202)  260-2740. 

SUPPLEMENTARY  INFORMATION:  . 

Office  of  Water 

I     Title:  National  Pollutant  Discharge 
Elimination  System  (NPDES)  and 
Sewage  Sludge  Monitoring  and 
Reporting  Requirements  (OMB  Control 
No.  2040-0004;  EPA  ICR  No.  0229.09). 

I     Abstract:  This  ICR  extends  the 
collection  of  information  for  the  current 


monitoring,  reporting  and 
recordkeeping  requirements  associated 
with  Discharge  Monitoring  Reports 
(DMRs),  and  other  monitoring  reports 
EPA's  National  Pollutant  Discharge 
System  (NPDES)  program.  This  ICR  has 
incorporated  the  ICR  for  the  "Standards 
for  the  Use  and  Disposal  of  Sewage 
Sludge  at  40  CFR  Part  503"  (OMB 
control  no.  2040-0157)  and  recent 
OMB-approved  amendments  for  "Storm 
Water  Implementation"  (EPA  ICR 
229.07)  and  the  "State  Sludge 
Management  for  NPDES/ State  Sludge 
Monitoring"  (EPA  ICR  229.08).  The 
information  collected  in  support  of 
these  programs  is  authorized  under 
Clean  Water  Act  (CWA)  Section  308, 
402  and  405,  as  promulgated  at  40  CFR 
Parts  122  through  125,  40  CFR  Part  501, 
and  40  CFR  Part  503.  The  information 
is  necessary  to  ensure  that  permit 
holders  comply  with  CWA  mandates  by 
fulfilling  the  terms  and  conditions  of 
their  NPDES  permits. 

Respondents  must  perform  activities 
that  include  (1)  monitoring,  sample 
collection  and  analysis  of  water 
samples;  and  (2)  reporting  of  monitoring 
results  (DMRs,  stormwater  and  sewage 
sludge  monitoring  reports,  as 
appropriate)  to  the  permitting  authority. 
In  general,  with  the  exception  of  certain 
sludge  records  that  must  be  kept 
indefinitely,  respondents  must  maintain 
records  for  five  years. 

Reporting  information  received  by  the 
permitting  authority  is  entered  into  the 
Permit  Compliance  System  (PCS) 
national  computer  database.  The 
permitting  authority  will  use  the 
reporting  information  stored  on  PCS  to 
assess  permittee  compliance, 
modifying/and  new  permit 
requirements  and  revise  effluent 
guidelines. 

Burden  Statement:  PubUc  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1 7  hours  per 
response,  including  time  for  reviewing 
the  institutions,  searching  existing  data 
sources,  gathering  the  data  needed,  and 
completing  and  reviewing  the 
information.  PubUc  recordkeeping 
burden  is  estimated  to  average  19  hours 
per  recordkeeper,  including  time  for 
gathering  and  maintaining  monitoring 
data  and  other  records,  as  appropriate. 
Repondents:  State  NPDES  permitting 
authorities,  NPDES  permittees 
(including  local  governments  and 
businesses),  and  domestic  sewage 
treatment  works  and  domestic  septic 
haulers. 

Estimated  Number  of  Respondents: 
123,277  respondents,  11,914 
recordkeepers. 

Estimated  Number  of  Respondents  Per 
Respondent:  9. 


Frequency  of  Collection:  Varies  with 
respondent  (Monthly,  quarterly,  semi- 
annually, annually). 

Estimated  Total  Annual  Burden  on 
Respondents:  17,947,910  reporting 
hours,  225,235  recordkeeping  hours. 

Send  comments  regarding  the  burden 
estimate,  or  any  other  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to: 
Sandy  Farmer,  U.S.  Environmental 

Protection  Agency,  Information  Policy 

Branch  (21 36),  401  M  Street,  SW.. 

Washington,  DC  20460, 

and 
Matt  Mitchell,  Office  of  Management 

and  Budget,  Office  of  Information  and 

Regulatory  Affairs,  725  17th  St..  MV.. 

Washington,  DC  20503. 

Dated:  November  4, 1994 

David  Schwarz, 

Acting  Director  for  Regulatory  Management 
Division. 

[PR  Doc.  94-27878  Filed  11-9-94;  8:45  am) 
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[ER-FRL-4717-21 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  October  24, 1994  through 
October  28,  1994  pursuant  to  the 
Environmental  Review  Process  (ERP). 
under  Section  309  of  the  Clean  Air  Act 
and  Section  102(2)(C)  of  the  National 
Environmental  Policy  Act  as  amended. 
Requests  for  copies  of  EPA  comments 
can  be  directed  to  the  Office  of 
FEDERAL  ACTIVITIES  AT  (202)  260- 
5076. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  PR 
dated  April  08,  1994  (59  FR  16807). 

Draft  EISs 

ERP  No.  D-FHW-K40207-CA  Rating 
LO,  CA-41  Route  Adoption  of 
Alignment  Project,  between  El  Paso 
Avenue  and  CA-145,  Fimding,  Right-of- 
Way  Acquisition  and  COE  Section  404 
Permit,  Fresno  and  Madera  Counties. 
CA. 

Summary:  EPA  expressed  a  lack  of 
objections  with  the  draft  EIS,  it  noted 
that  the  rating  does  not  preclude  EPA 
from  having  ftjture  comments  on  site- 
specific  environmental  impacts  and 
mitigation  that  may  be  identified  or 
required  during  the  Tier  II  NEPA 
review. 

ERP  No.  DR-COE-K35035-CA  Rating 
E02,  San  Gabriel  Canyon  Sediment 
Management  Plan,  Dredging  and 
Disposal  of  Sediments,  Revised 
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(nformatioo.  OOE  Section  404  Pennit. 
Special  Ua*  Pumit  and  Right -of-Entry 
Issuance.  Angeles  National  Forest,  San 
Gabriel  River.  Los  Angeles  County.  CA. 

Summary:  EPA  expressed 
environmental  ob|ections  due  to 
(>otential  adverse  impacts  to  riparian 
habitat,  aquatic  biota,  biodiversity  and 
water  quality.  EPA  recommended  that 
upstraaai  aadiBMBl  iMMigMient 
technique*  and  leMrvoir  operation  be 
included  to  help  avoid  potential  adverse 
impacts. 

Final  EISs 

ERP  No.  F-COE-G30013-LA  West 
Bank  of  the  Mississippi  River  Hurricane 
Protection  Plan.  Implementation,  east  of 
the  Harvey  Canal.  New  Orleans,  LA. 

Summary:  EPA  had  no  objection  to 
the  proposed  acUon.  ERP  No.  F-FHW- 
G40129-AR  US  67  Construction.  US  67/ 
167  to  1-40  West/I-430  Interchjinge 
around  the  North  Little  Rock 
Metropolitan  Area.  Funding.  Pulaski 
County.  AR. 

Summary:  EPA  concurs  with  the 
selection  of  Alternative  1  as  the 
preferred  alternative.  Based  upon  our 
review  of  the  information  presented,  we 
find  that  all  areas  of  EPA 
responsibilities  and  concerns  have  been 
adequately  addressed  in  the  Hnal  OS. 

ERP  No.  F-NRC-G060G8-LA 
Claiborne  Uranium  Enrichment  Center. 
Construction  and  Operation.  (NUREG- 
1482).  NPDES  Permit  and  Licensing. 
Homer.  Claiborne  Parish,  LA. 

Summary:  EPA  expressed 
environmental  concern  that  the  analysi.^ 
did  not  provide  assurance  that  the 
facility  siting  and  operation  would  not 
result  in  significant  disproportionate 
adverse  impact  upon  the-  local 
communities. 

Dated:  November  7.  1994. 
VViltiaB  D.  Dickamn. 

Director.  FALD.  Officti  of  Federal  Activities. 
|FR  Doc.  94-27899;  Filed  11-9-94;  8:45  ami 
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[ER-FRL-4717-11 

Environmental  Impact  Statements; 
Notice  of  AvailaMMty 

Responsible  Agency:  Office  of  Federal 

Activities.  General  Information  (202) 

260-5076  OR  (202)  260-5075. 
Weekly  receipt  of  Environmental 

Impact  Statements  Filed  October  31. 

1994  Through  November  4.  1994 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  940448,  DRAFT  EIS.  BLM.  CO, 
White  River  Resource  Area.  Land  and 
Resource  Management  Plan, 
Implementation.  Craig  District. 
Meeker.  CO.  Due:  February  10. 1995. 


Contact:  B.  Curtis  Smith  (303)  878- 
3601. 

EIS  No.  940449.  DRAFT  EIS.  CCNE.  CA. 
Montezuma  Wetlands  Project.  Use  of 
Cover  and  Non-cover  Dredged 
Materials  to  restore  Wetland. 
Implementation.  Conditional-Use- 
Permit.  NPDES  aiui  COE  Section  10 
and  404  Permit.  Suisum  Marsh. 
Collinsville.  Solano  County,  CA.  Due: 
Decemijer  27, 1994.  Contact:  Dr.  Peter 
Baye (415) 744-3322. 

EIS  No.  940450.  FINAL  EIS,  BLM.  CA, 
Oro  Cruz  Operation  of  the  American 
Girl  Canyon  Project.  Surface  and 
Underground  Mining.  Plan  of 
Operations  Approval.  Imperial 
County.  CA.  Due:  December  12, 1994, 
Contact  Thomas  Zale  (619)  353-1060. 

EIS  No.  940451.  DRAFT  SUPPLEMENT, 
GSA,  WA,  Seattle  Federal  Courthouse 
Building  (Proiect  iZWA  81061), 
implementation.  Site  Selection, 
Construction  and  Operation,  King 
County,  WA,  Due:  December  27, 1994, 
Contact:  Donna  M.  Meyer  (206)  931- 
7675. 

EIS  No.  940432.  FINAL  EIS,  NOA.  Deep 
Seabed  Hard  Mining  Exploration 
Project.  License  Issuaru:e  for  the 
former  Kennecott  Mining  Site  (USA- 
4)  to  Ocean  Minerals  Mining.  Pacific 
Ocean.  Central  America  to  HI,  EHie: 
December  27. 1994,  Contact:  W. 
Stanley  Wilson  (301)  713-3074. 

Dated:  November  7. 1994. 
WilUani  D.  Dickenon. 
Director.  FALD,  Office  of  Federal  Activities. 
IFR  Doc.  94-27898:  Filed  11-9-94:  8:45  ami 
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Underground  injection  Control 
Program  Hazardous  Waste  Disposal 
injection  Restrictions;  Petition  for 
Exemption — Class  I  Hazardous  Waste 
injection;  Chemical  Waste 
Management,  Inc. 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Final  Decision  on 

Exemption  Reissuaooe. 

SUMMARY:  Notice  is  hereby  given  that  a 
request  for  reissuance  of  an  exemption 
to  the  land  disposal  restrictions  under 
the  1984  Hazardous  and  Solid  Waste 
Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  Chemical  Waste 
Management.  Inc..  for  the  Class  I 
injection  well  located  at  Corpus  Christi, 
Texas.  As  required  by  40  CFR  Part  148. 
the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 


petition  and  supporting  documentation 
that,  to  a  reasonsible  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  Chemical 
Waste  Management,  Inc.,  of  the  specific 
restricted  hazardous  waste  identified  in 
the  reissued  petition,  into  the  Class  I 
hazardous  waste  injection  well  at  the 
Corpus  Christi.  Texas  facility 
specifically  identified  in  the  petition  for 
as  long  as  the  basis  for  granting  an 
approval  of  this  petition  remains  valid, 
under  provisions  of  40  CFR  148.24.  As 
required  by  40  CFR  124.10,  a  public  ' 
notice  was  issued  on  September  2, 1994. 
The  public  comment  period  ended  on 
October  17, 1994.  EPA  received  no 
comments.  This  decision  constitutes 
final  Agency  action  and  there  is  no 
Administrative  appeal 

DATES:  This  action  is  effective  as  of 
October  27, 1994. 

ADDRESSES:  Copies  of  the  petition  for 
reissuance  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency,  Region  6.  Water 
Management  Division.  Water  Supply 
Branch  (6W-SU),  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Dellinger,  Unit  Leader,  UIC  State 
Programs/Land  Ban,  EPA  -  Region  6. 
telephone  (214)  665-7142. 

Oscar  Cabra, 

Acting  Director,  Water  Management  Division 

(6W). 

(FR  Doc.  94-27879  Filed  ll-9-»l:  8:45  am] 
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Sustainat>le  Economics  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Techrtoiogy; 
Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACnOtt:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory- 
Committee  Act.  PL  92463,  EPA  gives 
notice  of  a  one-day  meeting  of  the 
Sustainable  Economies  Committee  of 
the  National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT).  NACEPT  provides  advice 
and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues,  and  the 
Sustainable  Economies  Committee  was 


formed  to  identify  opportunities  for 
harmonizing  environmental  policy, 
economic  activity,  and  ecosystem 
management. 

The  meeting  is  being  held  to  discuss 
initial  recommendations  the  Committee 
plans  to  submit  to  the  Agency  in   ' 
January,  1995.  Scheduling  constraints 
preclude  oral  comments  fi'om  the  public 
during  the  meeting.  Written  comments 
can  be  submitted  by  mail,  and  will  be 
transmitted  to  Committee  members  for 
consideration. 

DATES:  The  pubUc  meeting  will  be  held 
on  Tuesday,  December  6,  1994,  from  9 
a.m.  to  5  p.m.  in  Room  383  at  the 
National  Governors'  Association  Hall  of 
the  States,  444  North  Capitol  Street, 
Washington,  D.C. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Mark  Joyce,  Office  of 
Cooperative  Environmental 
Management,  U.S.  EPA  (1601F),  401  M 
Street  SW.,  Washington,  D.C.  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Joyce,  Designated  Federal  Official, 
Direct  Une  (202)  260-6889,  Secretary's 
line  (202)  260-9744. 

Dated:  November  3, 1994. 
Marie  Joyce, 

Designated  Federal  Official. 

(FR  Doc.  94-27880  Filed  11-9-94;  8:45  am) 
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Reregistratlon  Eligibility  Decision 
Documents  for  Mevinphos,  et  al.; 
Notice  of  Availability;  Opportunity  to 
Comment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of 
Reregistratlon  Eligibility  Decision 
documents;  opportunity  to  comment. 

SUMMARY:  This  Notice  aimounces  the 
availability  of  the  Reregistratlon 
EUgibility  Decision  (RED)  documents  for 
the  active  ingredients  Mevinphos  (List 

A,  case  0250),  N6-Benzyladenine  (List 

B,  case  2040),  and  Periplanone  B  (List 
D,  case  4115).  This  notice  also 
announces  a  60-day  public  comment 
period.  The  REDs  for  the  chemicals 
listed  above  are  the  Agency's  formal 
regulatory  assessments  of  the  health  and 
environmental  data  base  of  the  subject 
chemicals  and  present  the  Agency's 
determination  regarding  which 
pesticidal  uses  are  eligible  for 
reregistratlon. 

DATES:  Written  comments  on  the  REDs 
must  be  submitted  by  January  9, 1994. 
ADDRESSES:  Three  copies  of  comments 
identified  with  the  docket  number 


"OPP-00392"  and  the  case  number 
(noted  above),  should  be  submitted  to: 
By  mail:  OPP  Pesticide  Docket,  Public 
Response  and  Program  Resources 
Branch,  Field  Operations  Division 
(7506C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460.  In 
person,  deliver  comments  to:  OPP 
Pesticide  Docket,  Rm.  1132,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arhngton,  VA.  Copies  of  the  REDs  may 
be  obtained  fi-om  the  Docket  Office 
listed  above  or  by  calling  703-305- 
5805. 

Information  submitted  as  a  comment 
in  response  to  this  Notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information 
(CBI)."  Information  so  marked  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  pubfic  docket. 
Information  not  marked  confidential 
will  be  included  in  the  public  docket 
without  prior  notice.  The  public  docket 
and  docket  index  will  be  available  for 
public  inspection  in  Rm.  1132  at  the 
Virginia  address  listed  above,  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  hoUdays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  questions  on  the  above  listed 
RED  documents  should  be  directed  to 
the  appropriate  Chemical  Review 
Managers:  Mevinphos — Joshua  First 
(703)  308-8032;  N6-Benzyladenine— 
Ruby  Whiters  (703)  308-8079;  and. 
Periplanone  B— WilUam  Wooge  (703) 
308-8794. 

SUPPLEMENTARY  INFORMATION:  The 

Agency  has  issued  Reregistration 
Eligibility  Decision  (RED)  documents  for 
the  pesticidal  active  ingredients  listed 
above.  Under  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act,  as 
amended  in  1988,  EPA  is  conducting  an 
accelerated  reregistration  program  to 
reevaluate  existing  pesticides  to  make 
sure  they  meet  current  scientific  and 
regulatory  standards.  The  data  base  to 
support  the  reregistration  of  each  of  the 
chemicals  listed  above  is  substantially 
complete.  EPA  has  determined  that  all 
currently  registered  products  subject  to 
reregistration  containing  these  active 
ingredients  are  eUgible  for 
reregistration. 

All  registrants  of  products  containing 
one  or  more  of  the  above  listed  active 
ingredients  have  been  sent  the 
appropriate  RED  documents  and  must 
respond  to  labeling  requirements  and 
product-specific  data  requirements  (if 
applicable)  within  8  months  of  receipt. 


Products  containing  other  active 
ingredients  will  not  be  reregistered  until 
those  other  active  ingredients  are 
determined  to  be  eligible  for 
reregistration. 

The  reregistration  program  is  being 
conducted  under  Congressionally 
mandated  time  frames,  and  EPA 
recognizes  both  the  need  to  make  timely 
reregistration  decisions  and  to  involve 
the  public.  Therefore,  EPA  is  issuing 
these  REDs  as  final  documents  with  a 
60-day  comment  period.  Although  the 
60-day  public  comment  period  does  not 
affect  the  registrant's  response  due  date, 
it  is  intended  to  provide  an  opportimity 
for  public  input  and  a  mechanism  for 
initiating  any  necessary  amendments  to 
the  RED.  All  comments  will  be  carefully 
considered  by  the  Agency.  If  any 
comment  significantly  affects  a  RED, 
EPA  will  amend  the  RED  by  publishing 
the  amendment  in  the  Federal  Register. 

Dated:  October  31, 1994. 
Louis  True, 

Acting  Director,  Special  Review  ond 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

IFR  Doc.  94-27844  Filed  11-9-94;  8:45  ami 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  License 
Revocations 

Notice  is  hereby  given  that  the 
following  ocean  freight  forwarder 
licenses  have  been  revoked  by  the 
Federal  Maritime  Commission  pursuant 
to  section  19  of  the  Shipping  Act  of 
1984  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  Ucensing  of  ocean 
freight  forwarders,  46  CFR  510. 
License  Number:  3797 
Name:  Advanced  International  Freight 

Services  Inc. 
Address:  1722  Nokia  Way,  Eagan,  MN 

55121 
Date  Revoked:  September  26,  1994 
Reason:  Surrendered  license 

voluntarily. 
License  Number:  1231 
Name:  Fermin  R.  Morales,  Inc. 
Address:  P.O.  Box  2050,  Recinto  Sur 

259,  San  Juan,  P.R.  00902 
Date  Revoked:  October  7, 1994 
Reason:  Surrendered  license 

voluntarily. 
License  Niunber:  3577 
Name:  Spartan  Worldwide  Deliver^',  Inc. 
Address:  55  Commerce  Street,  New 

York,  NY  11231 
Date  Revoked:  October  8, 1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
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License  Number.  1150 
Name:  AnMricaa  IntemAtiotul 

Forwarder  Corp. 
Address:  2044  Edison  Ave..  San 

Leandro.  CA  94577 
Date  Revoked:  October  12. 1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
License  Number:  986 
Name:  Frank  B.  Kennedy  dba  Albatross 

Shipping  Company 
Address:  214  Peckham  Place,  Encinitas, 

CA  92024 
Date  Revoked:  October  12. 1994 
Reason:  Failed  to  furnish  a  valid  surety 

bond. 
Bryant  L.  VaaBrakle. 

Dinctor.  Bureau  of  Tariffs.  Certification  and 
Licensing. 

!FR  Doc.  94-27797  Filed  11-9-94;  8:45  Mnl 
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Oceen  FrelQtit  Fofwerder  Lteefiee 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510) 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders. 
Federal  Maritime  Commission, 
Washington.  DC  20573. 

Pactrans  (USA)  Inc.  167-55  148th  Av«.. 

•288.  ianiaica.  NY  11434.  Officers:  Henry 

Lau.  President.  Anna  To.  Vice  President 
C  ft  Y  International.  Inc..  22.157  68tb  Ave  . 

South.  Kent.  WA  98032.  OfTicers:  Glendy 

Chiu.  President.  Shu-Chiu  Wang,  Vice 

President.  Cordon  J.  Yeh.  Vice  President 
Alice  Sharon  Welsch.  4872  SW  74th  Court. 

Miami,  FL  33155.  Sole  Proprietor 
I.e.  Assemblies,  Inc..  6815  NW  84th  Ave  . 

Miami.  FL  33166,  Officers:  Abelardo 

Gomez.  President.  Lucila  Gomez,  Vice 

President 
International  Transportation  Experts  Limited, 

1801  H  Crossbeam  Drive,  Charlotte.  NC 

28217.  Officers:  Klaus  Hesae.  President. 

Doris  Larkin,  Vice  President 
Mohawk  Customs  &  Shipping  Corp.,  3 

Northern  Concourse.  North  Syracuse.  NY 

13212.  OfTicers:  Michael  Bronowich. 

President.  Anthony  B.  Borowiecki. 

Secretary.  Robert  Lynch.  Treasurer 
Mona  Forwardin((Co..  2118  Collingsfield, 

Sugar  Land.  TX  77478.  Amecra  Yassir,  Sole 

Proprietor 
Ocean  Trade  International.  Inc..  9600  NW 

25th  Street.  Suite  2-0.  Miami,  FL  33172. 

Officers-  laime  Blanca  President.  Ana 

Blancc,  Vice  President 
General  Construction  ft  Industrial 

Equipment.  Inc..  dba  Cencia.  39(X>  NW 

79th  Ave  .  Suite  211.  Miami.  FL  33166. 

Oflkers:  Frad  Nordenson.  President.  Bryn 

Nordenson.  Secretary 


By  tbe  Federal  Maritime  CoramissioiL 
Dated  November  4. 19M. 
feaq^CPaHdng. 

Secretary. 

[FR  Doc  94-27798  Filed  11-9-94;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Cho  Htmg  Bank,  et  aL;  Formations  of; 
AcquiaMons  by;  and  Morgara  of  Bank 
Holding  Companies 

The  companies  Usted  in  this  notice 
have  appUed  for  the  Board's  approval 
under  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(cl). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  abo  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Covemors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  bearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
Decembers,  1994. 

A.  Federal  Reserve  Bank  of  New 
York  (William  L.  Rutledge,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045: 

1.  Cho  Hung  Bank,  Seoul.  Korea;  to 
acquire  100  percent  of  the  voting  shares 
of  Seoul  Bank  of  California,  Los 
Angeles,  California. 

B.  Federal  Reserve  Bank  of  Chicago 
(lames  A.  Bluemle.  Vice  President)  230 
South  LaSalle  Street,  Chicago.  Illinois 
60690: 

1 .  Citizens  Banking  Corporation, 
Flint.  Michigan;  to  acquire  100  percent 
of  the  voting  shares  of  Bank  One  Fenton. 
NA,  Fenton.  Michigan;  Bank  One 
Ypsilanti,  Ypsilanti,  Michigan:  Bank 
One  East  Laiosing.  East  Lansing, 
Michigan;  and  Bank  One.  Sturgis, 
Sturgis,  Michigpui. 


Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1994. 
lemufBr ).  Jehaaaa, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  94-27871:  Filed  11-9-94;  8:45  am) 
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Community  First  Bankshares,  inc; 
Notice  of  Application  to  Engage  de 
novo  In  Permissft>le  NontMnUrtg 
Activities 

The  company  listed  in  this  notice  has 
filed  an  application  under  §  225.23(a)(1) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(1))  for  the  Board's  approval 
under  section  4(c)(8)  of  the  Bank 
Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  commence  or  to 
engage  de  novo,  either  directly  or 
through  a  subsidiary,  in  a  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would  . 
not  suffice  in  fieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regaraing  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  25, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (lames  M.  Ly'on.  Vice 
President)  250  Marquette  Avenue. 
Minneapolis,  Minnesota  53480: 

1.  Comamnity  First  Bankshares.  Inc., 
Fargo,  North  Dakota:  to  engage  de  novo 
through  its  nonbank  subsidiary. 


Cranmiinity  Fiist  Service  CoqxirBtion, 
Inc.,  Fargo.  North  Dakota,  in  providing 
management  consulting  to  nonaffiliated 
depository  institutions,  pursuant  to  § 
225.25(b)(ll)  of  the  Board's  Regulation 
Y. 

Board  of  Governors  of  tbe  Federal  Reserve 
System,  November  4, 1994. 
Jennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  94-27872;  Filed  11-9-^94;  8:45  am] 
BIUJNO  OOOC  6>10-01-# 


Fred  C.  Lewis;  Change  In  Bank  Control 
Notice 

Acquisition  of  Shares  of  Banks  or 
Bank  Hokling  Companies 

The  notificant  listed  below  has 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  notices  are  set 
forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notice  is  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  Once  the  notice  has  been 
accepted  for  processing,  it  will  also  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  to  the  Reserve  Bank  indicated 
for  the  notice  or  to  the  offices  of  the 
Board  of  Governors.  Comments  must  be 
received  not  later  than  November  25, 
1994. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (James  M.  Lyon,  Vice 
President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480: 

1.  Fred  C.  Lewis,  Twig,  Minnesota;  to 
acquire  23.17  percent  of  the  voting 
shares  of  North  Shore  Financial 
Corporation,  Duluth,  Minnesota,  and 
thereby  indirectly  acquire  North  Shore 
Bank  of  Commerce,  Ckiluth,  Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1994. 
JennifiBr  J.  Jolmson, 
Deputy  Secretary  of  the  Board. 
IFR  Doa  94-27873;  Filed  11-9-94;  8:45  am) 
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PAB  Bankstiares,  Inc.,  et  ai.; 
Acquisitions  of  Companies  Engaged  In 
Permissit>ie  Nonbanking  Activities 

The  organizations  listed  in  this  notice 
have  apphed  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (0)  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C 


1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  fisted  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throuBhout  the  United  States. 

Each  appUcation  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  ofiices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubfic,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  rmiuest  for  a 
hearing  on  this  questitm  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  fieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  siunmarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  appfications 
must  be  received  at  the  Reserve  Bank 
indicated  for  the  application  or  the 
offices  of  the  Board  of  Governors  not 
later  than  November  25, 1994. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Zane  R.  Kelley,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303: 

2.  PAB  Bankshares,  Inc.,  Valdosta, 
Georgia;  to  acquire  First  Federal  Savings 
Bank  of  Bainbridge,  Brainlnidge, 
Georgia,  and  thereby  indirectly  acquire 
First  Service  and  Development 
Corporation,  and  Empire  Financial 
Services,  Inc.,  both  of  Bainbridge, 
Georgia,  and  thereby  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.25(b)(g)  of  the  Board's 
Regulation  Y,  and  making  and  servicing 
loans,  pursuant  to  §  225.25(b)(1)  of  the 
Board's  Regulation  Y.  The  proposed 
activity  will  be  conducted  throughout 
the  state  of  Georgia. 

B.  Federal  Reserve  Bank  of  Chicago 
(James  A.  Bluemle,  Vice  President)  230 
South  LaSalle  Street,  Chicago,  Ilfinois 
60690: 

1.  Republic  Bancorp,  Inc..  Owosso, 
Midiigan:  to  acquire  through  >ts 


majority  owned  subsidiary,  CUB 
Funding.  Calahesas,  California,  a  one- 
third  equity  interest,  in  Premier  Partners 
(a  California  Joint  Venture),  Northridge, 
CaUfomia,  and  thereby  engage  in  the 
nonbanking  activity  of  originating, 
funding,  and  servicing  residential 
mortgage  loans  on  a  retail  basis, 
pursuant  to  §  225.2S(b)(l)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  November  4, 1994. 

Jennifier  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc  94-27874;  Filed  11-9-94;  8:45  an) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutee  of  Heettti 

Notice  of  Meeting  of  the  Advisory 
Committee  to  tfte  Director,  MH 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Committee  to  the  Director, 
NIH,  December  1-2, 1994,  Conference 
Room  10.  Building  31,  National 
Institutes  of  Health,  Bethesda,  Maryland 
20892. 

The  entire  meeting  will  be  open  to  the 
pubfic  from  1:30  p.m.  on  December  1.  to 
recess  and  on  December  2  from  8:30 
a.m.  to  adjournment.  The  topics 
proposed  for  discussion  include  (1) 
Report  of  the  Human  Embryo  Panel;  (2) 
Implementation  of  External  Advismv 
Report  on  the  Intramural  Program;  (3) 
Clinical  Research  Plans  for  the  Future; 
(4)  Reinvention  of  Extramural  Research 
Administration;  and  (5)  Report  of 
Meetings  on  Cooperative  Research  and 
Development  Agreements  (CRADAs). 
Attendance  by  the  pubfic  will  be  limited 
to  space  available. 

Ms.  Janice  Ramsden,  Program 
Assistant,  Office  of  the  Deputy  Director. 
National  Institutes  of  Health,  1  Center 
Drive  MSC  0159,  Bethesda,  Maryland 
20892-0159,  telephone  (301)  496-0959, 
fax  (301)  402-1229,  will  furnish  the 
meeting  agenda,  roster  of  committee 
members,  and  substantive  program 
information  upon  request  Any 
individual  who  requires  special 
assistance,  such  as  sign  language 
interpretation  or  other  reasonable 
accommodations,  should  contact  Ms. 
Ramsden  no  later  than  November  18, 
1994. 

Dated:  November  4, 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  SBi. 
[FR  Doc.  94-27813  Filed  11-9-94;  8:45  am) 
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NatiOfMl  Heart.  Lung,  and  Blood 
Inatitula;  Notice  of  Cloaed  MeetlnBa 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Heart. 
Lung,  and  Blood  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Intervention  to  Improve 
Asthma  Management  and  Prevention  at 
School. 

Date:  November  29-30. 1994. 

Time:  7:00  p.m. 

Place:  Holiaay  Inn.  Bethesda.  Maryland. 

Contact  Person:  Anthony  M.  Coelho.  Jr., 
Ph.D..  5333  Westbard  Avenue.  Room  548. 
Bethesda.  Maryland  20892.  (301)  594-7452. 

Purpoae/ Agenda:  To  review  and  evaluate 
contract  propoaals. 

Name  of  SEP:  Genetic  Determinants  of 
High  Blood  Pressure. 

Date:  December  11-13, 1994. 

Time:  7:00  p  m. 

Place:  Hyatt  Regency.  Bethesda.  Maryland. 

Contact  Person:  Lynn  Amende.  Ph.D..  5333 
Westbard  Avenue.  Room  5A10.  Bethesda. 
Maryland  20892.  (301)  594-7480. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Review  of  NHLBI  Minority 
Training  Applications. 

Date:  December  15-16. 1994 

Time:  8:00  a.m. 

Place:  Holiday  Inn.  Bethesda.  Maryland 

Contact  Person:  Kathryn  W.  Ballard.  Ph.D.. 
5333  Westbard  Avenue.  Room  550.  Bethesda. 
Maryland  20892.  (301)  594-7450. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sec.  552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  informaUon 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Noe.  93.837.  Heart  and  Vascular 
DtaeeMt  Rassarch;  93.838.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  November  4. 1994. 
Susan  K.  Fatdman. 
Committee  Management  Officer,  NIH. 
|FR  Doc.  94-27814  Filed  ll-»-94:  8:45  am) 
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National  Heart  Lung,  and  Blood 
Inatltuta;  Notice  of  Cloaed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  liereby  given  of  the  following  Initial 
Review  Group  (IRC)  meeting: 


Name  of  IRC:  Heart,  Lung,  and  Blood 
Program  Project  Review  Committee. 

Date:  December  1. 1994. 

Time:  8:00  a.m. 

Place:  Holiday  Inn  Chevy  Chase.  Chevy 
Chase,  Maryland 

Contact  Person:  Dr.  Jeffrey  Hurst,  5333 
Westbard  Avenue.  Room  555.  Bethesda. 
Maryland  20892.  (301)  594-7418. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.837.  Heart  and  Vascular 
Diaaaws  Research;  93.838.  Lung  Diseases 
Research:  and  93.839.  Blood  Diseases  and 
Resources  Research.  National  Institutes  of 
Health) 

Dated:  November  4. 1994. 
Susan  K.  Feldman, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  94-27815  Filed  ll-»-94;  8:45  am) 
KLUNO  COOf  414a-01-M 


DIviaion  of  Reeearch  Qranta;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panels  (SEPs)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  Novemt>er  28.  1994. 

Time:  2:00  p.m. 

Place:  NIH,  Westwood  Building,  room  226. 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  room  226.  Bethesda,  MD 
20892.  (301)  594-7167. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  November  30, 1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood  Building,  room  226, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  5333 
Westbard  Ave.,  room  226.  Bethesda,  MD 
20892  (301)  594-7167. 

Name  of  SEP:  Microbiological  and 
Immimological  Sciences. 

Date:  December  1, 1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood  Building,  room  A23, 
Telephone  Conference. 

Contact  Person:  Dr  AniU  Weinblatt, 
Scientific  Review  Admin.  5333  Westbard 


Ave.,  room  A23,  Bethesda.  MD  20892,  (301) 
594-7175. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  6, 1994. 

Time:  1:30  p.m. 

Place:  NIH.  Westwood  Building,  room  349, 
Telephone  Conference. 

Contact  Person:  Dr.  Gopa  Rakhit,  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
room  349,  Bethesda.  MD  20892,  (301)  594- 
7166. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  7, 1994. 

Time:  2:00  p.m. 

Place:  NIH.  Westwood  Building,  room 
334A.  Telephone  Conference. 

Contact  Person:  Dr.  John  Beisler.  Scientific 
Review  Administrator,  5333  Westbard  Ave., 
room  334A.  Bethesda,  MD  20892.  (301)  594- 
7149. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  December  13, 1994. 

Time:  1:00  p.m. 

Place:  NIH,  Westwood  Building,  room  334, 
Telephone  Conference. 

Contact  Person:  Dr.  Ronald  Dubois, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  room  334,  Bethesda.  MD 
20892,  (301)  594-7163. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research  Program  grant 
applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  December  2. 1994. 

Time:  9:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Keith  Murray, 
Scientific  Iteview  Administrator.  5333 
Westbard  Ave.,  room  325,  Bethesda,  MD 
20892,  (301)  594-7145. 

Name  of  SEP:  Microbiological  and 
Irrmiunological  Sciences. 

Date:  December  7-8. 1994. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda.  MD. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator.  5333 
Westbard  Ave.,  room  226,  Bethesda.  MD 
20892.  (301)  594-7167. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sec  552b(c)(4) 
and  552b(c)(6).  Title  5,  U.S.C.  Applications 
and/or  proposals  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337,  93.393- 
93.396,  93.837-93.844,  93.846-93.878, 
93.892,  93.893,  National  Institutes  of  Health, 
HHS) 

Dated:  November  4. 1994. 
Susan  K.  Feidnun, 
Committee  Management  Officer,  SJH. 
|FR  Doc.  94-27816  Filed  ll-«-94;  8:45  am) 

MUMQ  COM  414a-ai-M 


Public  Health  Serviee 

Agency  Forma  Submitted  to  the  Office 
of  Management  and  Budget  for 
Clearance 

The  following  request  has  Iwen 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  in 
comphance  with  the  Paperworlc 
Reduction  Act  (44  USC  Chapter  35). 
Expedited  review  by  OMB  has  been 
requested  as  described  below. 

Call  PHS  Reports  Clearance  Officer  on 
202-690-7100  for  a  copy  of  the 
submission. 

Cosmetics  Adverse  Reaction  Hotline 
Reports  Guide — New — ^In  support  of  the 
Food  and  Drug  Administration's  (FDA) 
Women's  Health  Initiatives  Program,  the 
agency  is  imdertaking  a  consumer 
cosmetics  adverse  reaction  program  to 
enable  the  public  to  report  directly  to 
FDA  any  adverse  reactions  they 
encounter  with  cosmetic  product  usage. 
Both  men  and  women  will  be  able  to 
report  adverse  rections  encountered. 

Under  the  Food,  Drug  and  Cosmetic 
Act,  cosmetics  are  defined  as  "articles 
intended  to  be  rubl)ed,  poured, 
sprinliled,  or  sprayed  on,  introduced 
into,  or  otherwise  applied  to  the  human 
body  or  any  part  thereof  for  cleansing, 
beautifying,  promoting  attractiveness,  or 
altering  the  appearance."  Cosmetic 
products  and  ingredients  are  regulated 
after,  not  before,  they  are  marketed  and 
thus  are  not  subject  to  premarlcet 
approval  for  safety  or  effectiveness  for 
their  intended  use.  They  can  only  be 
removed  from  the  market  place  when  it 
can  be  demonstrated  that  they  are 
adulterated  or  misbranded  under 
sections  601  and  602  of  the  Act. 

Almost  everyone  uses  some  cosmetic 
products,  and  many  people  use  a  great 
many.  The  number  of  cosmetic  products 
grows  daily  and  there  is  great  diversity 
of  intended  uses  and  a  potential  for 
consumer  harm.  In  additioii,  product 


formulation  technology  has  advanced  to 
the  point  where  manufacttuers  can  put 
together  highly  sophisticated  products 
that  were  unknown  even  a  few  yrears 
ago.  With  this  vigorotis  activity  in  the 
cosmetic  market  place,  there  is 
considerable  imcertainty  about  the 
prevalence  and  intensity  of  product 
problems  being  experienced  by  the 
pubhc  and  there  is  Umited  capability  to 
detect  emerging  problems  due  to  new 
types  of  products  or  changing  consumer 
usages. 

The  agency  currently  has  two 
monitoring  systems  in  place,  the 
Cosmic  Adverse  Reaction  Monitoring 
Program  and  the  Voluntary  Cosmetic 
Product  Experience  Program.  However, 
both  of  these  systems  are  passive  in 
nature  and  eadi  has  Umitations  in  terms 
of  timeliness  or  completeness  of 
reporting. 

The  toll-free  hotline  program  will 
allow  consumers  to  report  to  the  agency 
detailed  information  on  the  nature  and 
severity  of  cosmetic  adverse  reactions 
that  they  experience.  Direct  entry  of 
information  reported  into  an  on-line 
computer  database  will  minimize 
possible  errors  and  expedite  the 
timeliness  of  data  processing. 

Such  information  will  enable  the 
agency  to  Icnow  the  magnitude  of  a 
problem  in  real  time.  'The  agency  also 
intends  to  provide  the  cosmetic  industry 
with  a  listing  of  their  products  which 
have  adverse  reaction  rates  greater  than 
the  norm  for  similar  products.  This  will 
enable  cosmetic  companies  to  compare 
their  products  to  the  rest  of  the  industry 
and  to  correct  quickly  a  problem  with  a 
cosmetic  product. 

The  cosmetic  adverse  reaction  reports 
received  through  the  hotline  will  be 
used  in  conjunction  with  the  cosmetic 
product  ingredient  registration  program 
information  received  in  accordance  with 
21  CFR  720.  Correlation  of  hotline  data 
with  ingredient  data  from  over  28.000 


cosmetic  product  formulations  will  give 
FDA  scientists  a  valuable  insight  into 
potentially  unsafe  ingredients  in 
cosmetic  products. 

OMB  has  l)een  requested  to  rexiew 
and  approved  the  hotline  reports  guide 
on  an  expedited  basis  by  Friday, 
December  2.  This  approval  date  is 
necessary  in  order  to  implement  the 
national  toll-free  hotline  service  on 
December  7.  This  date  is  crucial  because 
of  the  outreach  program  needed  to 
promote  consumer  awareness  of 
cosnetic  adverse  reactions  and  have  the 
hotline  available  for  the  holiday  season. 
In  keeping  with  the  requirements  for 
expedited  review,  we  are  publishing  the 
interview  guide  and  associated 
instructions.  It  should  be  noted  that  the 
information  will  actually  be  collected 
using  a  computer  assisted  telephone 
interview  program  which  presents  to  the 
interviewer  screens  containing  the  data 
items  and  associated  instructions. 

Respondents:  Individuals  or 
households;  Number  of  Respondents: 
30,000;  Number  of  Responses  per 
Respondent;  1;  Average  Burden  per 
Response:  .25  hour;  Estimated  Annual 
Biu^en:  7.500  hoius. 

OMB  Desk  Officer:  Steve  Semenuk 

Because  of  the  time  frame  in  which 
OMB  has  been  asked  to  act  on  this 
submission,  any  comments  and 
recommendations  for  the  proposed 
information  collection  should  be 
provided  directly  to  the  OMB  [)esk 
Officer  designated  above  by  telephone  at 
(202)  395-7316  or  by  express  mail  at  the 
following  address:  Human  Resources 
and  Housing  Branch,  New  Executive 
Office  Building,  Room  10235, 
Washington,  D.C.  20503. 

Dated:  November  7, 1994. 
faoMS  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 
Health  Planning  and  Evaluation. 
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Expiration  Date: 


Public  Reporting  burden  for  the  hotline  calls  is  estimated  to  ave.age  15  minutes  per  call   \o^ 
may  send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this  collection  of 
information,  including  suggestions  for  reducing  this  burden  to:   Reports  Clearance  Office-- 
PHS.  Hubert  H.  Humphrey  Building,  Room  72i-b,  200  Independence  Avenue,  S.W.,  Washington  'K 
20201,  Attn:  PPA .  3    ,  .- 

Guide  for  Collection  of  Conauaer 
Cosaatlca  Advaraa  Reaction  and  Injury  CoMplainta 

Version  10  94 


Preliainary  Information:   Where  did  you  learn  of  tne  H0TL:;:E?  : 
Adverse  Reaction  or  Injury:   A   I    Date. Dates  of  Incident 
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Skin  Type 


Sex   M   F 


Mailing  Addrets 
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Healt.h   Problems 
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IFR  Doc.  94-27888  Filed  ll-»-94;  8:45  ami 
WUMO  COM  41«»-11-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  th«  Assistant  Secretary  for 
Community  Planning  and 
Development 

(Docket  No.  N-94-1917:  FR-4778-N-10] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTIOM:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATES:  (Insert  date  of 
publication.) 

ADDRESS:  For  further  information, 
contact  William  Molster.  Department  of 
Housing  and  Urban  Development,  room 
7262. 451  Seventh  Street  SW. 
Washington.  DC  20410:  telephone  (202) 
708-1226;  TDD  number  for  the  hearing- 
and  speech-impaired  (202)  708-2565, 
(these  telephone  numbers  are  not  toll- 
free),  or  call  the  toll-free  Title  V 
information  line  at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis. 
identifying  unutilized,  underutilized. 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  prop>erties  have  been 
determined  suitable  or  pnsuitable  this 
week. 

Dated:  November  4. 1994. 
lacquie  M.  Lawiag, 

Deputy  Assistant  Secretary  for  Economic 

Development. 

IFR  Doc.  94-27750  Filed  11-9-94;  8:45  am) 
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Office  of  ttie  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

[Oednt  No.  N  9*  >t<0;  FR  334S-N-0«) 

Certification  of  Substantially 
Equivalent  Agencies;  and  lateriin 
Retorral  Agencies;  Annual  Notice 

AQENCV:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity.  HUD. 
ACTION:  Notice. 

SUMMARY:  As  required  by  24  CFR 
1 15.6(0.  this  Notice  announces:  (1)  An 
updated  consolidated  list  of  all  certified 
agencies:  (2)  a  list  of  all  agencies  whose 
certification  has  been  withdrawn  since 
publication  of  the  previous  notice  on 
July  23. 1993  (58  FR  39561);  (3)  a  fist  of 
agencies  for  which  notice  of  denial  of 
certification  has  been  published,  in 
accordance  with  24  CFR  115.7(c)  since 
publication  of  the  July  23. 1993  notice; 
(4)  a  list  of  agencies  for  which  a  notice 
of  comment  has  been  published  in 
accordance  with  24  CFR  115.6(b),  and 
whose  status  remains  pending:  (5)  a  list 
of  agencies  for  which  notice  oif  proposed 
withdrawal  of  certification  has  been 
published  in  accordance  with  24  CFR 
115.8(c),  and  whose  withdrawal  remains 
pending;  and  (6)  a  fist  of  agencies  with 
which  an  agreement  for  interim  referrals 
or  other  utilization  of  services  has  been 
entered  into  under  24  CFR  1 1 5 . 1 1  uid 
remains  in  effect  These  aimoimcements 
are  applicable  for  calendar  year  1993. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  Brown,  Chief,  Fair  Housing 
Assistance  Programs  Division,  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street,  SW, 
Room  5234.  Washington,  DC  20410- 
2000,  telephone  number  (202)  708-0455 
(voice/TDD). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Fair  Housing  Act  (42  U^.C. 
3600-3619).  the  Department  is 
authorized  to  mvestigate  complaints 
alleging  discrimination  in  housing. 
Section  810(f)  of  the  Fair  Housing  Act 
requires  the  Department  to  refer 
complaints  to  agencies  that  have 
"substantially  equivalent"  fair  housing 
standards,  as  determined  and  certified 
by  the  Department.  The  certification 
standards  are  codified  at  24  CFR  part 
115. 

Announcements 

This  notice  announces,  among  other 
things,  the  1993  list  of  agencies  certified 
under  24  CFR  1 15.6(f}.  and  the  agencies 
with  which  the  Department  has  entered 


into  an  agreement  for  interim  referrals  of 
complaints  in  accordance  with  24  CFR 
115.11. 

In  accordance  with  the  requirements 
of  24  era  115.6(f).  the  Department 
makes  the  aimouncements  set  forth 
below.  These  announcements  are 
applicable  for  the  calendar  year  1993. 

Updated  Consolidated  List  of  Certified 
Agencies 

The  agencies  administering  the  fair 
housing  laws  of  the- following  States  and 
localities  were  certified  under  section 
BlO(f)  of  the  Fair  Housing  Act  and  24 
CFR  Part  115.6(d). 

States  12) 

North  Carolina 
Texas 

Localities  (0) 

Withdrawal  of  Certification:  Denial  of 
Certification;  and  Pending  Requests  for 
Certification 

The  Department  announces  that  for 
calendar  year  1993  no  certification  has 
been  withdrawn  since  publication  of  the 
July  23, 1993  notice;  no  notice  of  denial 
of  certification  has  been  published  since 
the  July  23.  1993  notice;  and  no 
agencies  for  which  a  notice  of  comment 
was  published  under  24  CFR  115.6(b) 
have  pending  requests  for  certification. 

Interim  Certification 

The  Department  also  announces  that 
the  agencies  administering  the  fair 
housing  laws  of  the  following  States  and 
localities  entered  into  an  agreement  for 
interim  referrals  subsequent  to 
September  12. 1988.  These  agencies 
were  also  considered  to  have  interim 
certification  in  accordance  with  section 
810(f)(4)  of  the  Act.  The  agencies  and 
the  dates  of  dieir  agreements  are  as 
follows: 

States  (24) 

Arizona^May  4.  1992 
Colorado— September  13.  1992 
Connecticut^^ovember  25. 1992 
Florida— December  12.  1991 
Georgia— November  19. 1992 
Hawaii— May  14.  1993 
Illinois — September  11,  1992 
Indiana— August  9. 1991 
Iowa— December  3,  1992 
Kansas— September  11. 1992 
Kentucky— April  6, 1993 
Louisiana— April  29, 1993 
Massachusetts — September  11.  1992 
Missouri — December  3. 1992 
Montana— September  24. 1992 
Nebraska— April  20, 1992 
Ohio— November  16. 1992 
Oklahoma— October  7.  1992 
Pennsylvania — October  19. 1992 
South  Carolina— December  31. 1990 


Tennessee — March  29, 1993 
Utah— December  16, 1993 
Virginia^February  5, 1993 
West  Virginia — October  19, 1992 

Localities  (32) 

Phoenix.  AZ— March  29, 1993 
Clearwater.  FL— August  12, 1993 
Orlando,  FL— November  19, 1992 
Pinellas  County,  Fl^-October  29,  1992 
St.  Petersburg.  FL— March  10,  1993 
Tampa,  FL — December  3.  1992 
Springfield,  IL— October  7, 1992 
Olathe,  KS— November  16. 1993 
Sahna,  KS— October  20, 1992 
Louisville-Jefferson  County,  KY — May  5, 

1993 
Lexington-Fayette  Urban  County,  KY— 

November  15, 1993 
Elgin.  IL— June  1, 1993 
Evanston,  IL — September  13, 1993 
Springfield.  IL— October  7. 1992 
Gary,  IN— July  19. 1993 
South  Bend,  IN— December  21, 1993 
Dubuque,  lO — ^January  12, 1993 
Cambridge,  MA — December  3, 1992 
Kansas  City,  MO— June  14, 1993 
Asheville-Buncombe  County,  NC — May 

18,  1992 
Charlotte.  NC— August  11. 1992 
Charlotte-Mecklenburg  County — August 

11,  1992  ^ 

Greensboro,  NC — October  7,  1992 
New  Hanover.  NC— July  3, 1993 
Winston-Salem.  NC— August  11, 1992 
Omaha,  NE^— June  18, 1993 
Dayton,  OH— June  18. 1993 
Shaker  Heights.  OH — September  24, 

1992 
Dallas.  TX— June  12. 1992 
Knoxville.  TN— July  27. 1993 
Charleston,  WV— September  11, 1992 
King  County,  WA— October  19. 1992 

Dated:  September  15. 1994. 
Roberta  Achtenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  94-27896  Filed  11-9-94;  8:45  ami 
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[Docket  No.  N-94-3691:  FR-3348-N-11] 

State  and  Local  Fair  Housing  Laws: 
Notice  of  Initial  Determination 
Concerning  Sut>stantial  Equivalency  of 
the  Fair  Housing  Laws  of  the  States  of 
Connecticut,  Ohio,  South  Carolina,  and 
the  City  of  Cambridge,  Massachusetts 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  hi  accordance  with  24  CFll 
1 15.6(c),  this  notice  announces  the 
Department's  initial  determination  that 


the  fair  housing  laws  of  the  States  of 
Connecticut,  Ohio  and  South  Carolina, 
and  the  city  of  Cambridge, 
Massachusetts,  are  substantially 
equivalent,  on  their  face,  to  the  Fair 
Housing  Act.  This  notice  solicits 
comments  from  the  public  on  the  initial 
determinations  made  with  respect  to 
these  three  States  and  this  locality.  This 
notice  also  solicits  comments  on  the 
Department's  proposed  determinations 
that  the  present  practices  and  past 
performance  of  the  agency  enforcing  the 
fair  housing  law  of  the  three  States  and 
the  locality  demonstrate  that,  in 
operation,  the  fair  housing  laws  of  the 
States  and  the  locahty  provide  rights 
and  remedies  that  are  substantially 
equivalent  to  those  available  under  the 
Fair  Housing  Act. 

DATES:  Comment  Due  Date:  December 
12.  1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  Room 
10276.  E)epartment  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.  Washmgton,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  pubhc  insi>ection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcella  O.  Brown.  Chief.  Fair  Housing 
Assistance  Programs  Division.  Office  of 
Fair  Housing  and  Equal  Opportimity, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW, 
Room  5234,  Washington,  DC  20410, 
telephone  (202)  708-0455  (voice/TDD). 
(This  is  not  a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Fair  Housing  Act  (42  U.S.C. 
3600-3619).  the  Department  is 
authorized  to  investigate  complaints 
alleging  discrimination  in  housing. 
(Title  Vra  of  the  Qvil  Rights  Act  of 
1968,  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988.  is  cited  as  the 
"Fair  Housing  Act.")  Section  810(f)  of 
the  Fair  Housing  Act  requires  the 
Department  to  refer  complaints  to  State 
and  local  agencies  that  have 
"substantially  equivalent"  fair  housing 
standards,  as  determined  and  certified 
by  the  Department. 

Part  115  of  the  Department's 
regulations  (24  CFR  part  115)  contains 
the  certification  standards  and  the 
procedures  for  certifying  State  and  local 
fair  housing  laws  that  provide 
substantive  rights  and  remedies  for 
alleged  discriminatory  housing  practices 


that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act. 

Announcement  of  Initial 
Determinations  and  Solicitation  of 
Conunents 

In  accordance  with  24  CFR 
115.6(c)(1).  this  notice  announces  that 
the  fair  housing  laws  of  the  States  of 
Connecticut.  Ohio.  South  Carolina  and 
the  city  of  Cambridge.  MA.  have  been 
determined  by  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
to  be  substantially  equivalent,  on  their 
face,  to  the  Fair  Housing  Act.  The 
Assistant  Secretary  has  determined, 
after  application  of  the  criteria  set  forth 
in  24  CFR  115.3  and  115.4,  Uiat  the  fair 
housing  laws  for  these  three  States  and 
this  locahty  provide,  on  their  face. 
substantive  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act. 

Following  a  review  of  performance 
standards  and  other  materials  pertaining 
to  the  fair  housing  laws  of  these  three 
States  and  this  locality,  the  Department 
expects  to  make  final  determinations  ' 
that  the  law  of  each  of  the  three  States 
and  the  locaUty.  in  operation,  provides 
rights  and  remedies  that  are 
substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 
The  Department  intends  to  execute  a 
Memorandum  of  Understanding  with 
the  agency  chai^ged  with  enforcement  of 
the  fair  housing  law  of  each  State  and 
locality  in  accordance  with  24  CFR 
115.6(c}. 

In  accordance  with  24  CFR  1 15.6(b), 
the  public  is  invited  to  submit  written 
comments  on  this  notice.  Specifically, 
the  Department  requests  written 
comments  on  the  proposed 
determinations  that  the  current 
practices  and  past  performance  of  the 
agencies  charged  with  administration 
and  enforcement  of  the  fair  housing 
laws  of  the  three  States  and  the  locality 
demonstrate  that,  in  operation,  these 
laws  provide  substantive  rights  and 
remedies  that  are  substantially 
equivalent  to  the  Fair  Housing  Act.  This 
notice  also  invites  comments  from  the 
public  on  the  Department's 
determination  that  the  fair  housing  laws 
of  these  three  States  and  the  locality  are. 
on  their  face,  substantially  equivalent  to 
the  Fair  Housing  Act. 

In  commenting  on  this  notice,  the 
Department  requests  that  commenters 
clearly  identify  the  State  or  the  locality 
for  which  comments  are  submitted. 


UMI 


Foieral  Rigiiter  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday,  November  10.  1994  /  Notices  560891 


DMad:  StftMikur  IS.  1994. 
UbmiiM  AthtmkH%. 

Assistant  Secrvtary  for  Fair  Housing  and 

Equal  Opportunity: 
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State  and  Local  Fair  Housing  Laws: 
Notice  of  InMal  Oslarminatton 
Concerning  Substantial  Equivalency  of 
the  Fair  Housing  Laws  of  Various 
States  and  Localitiss 

agency:  Office  of  the  Assistant 

Secretary  for  Fair  Housing  and  Equal 

Opportunity,  HUD. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARV:  In  accordance  with  24  CFR 
1 15.6(c),  thii  notice  announces  the 
Depaitmant's  initial  determination  that 
the  fair  housing  laws  of  certain  States 
and  localities  are  substantially 
equivalent,  on  their  face,  to  the  Fair 
Housing  Act.  The  States  and  localities 
are  listed  in  the  Supplementary 
Information  section  of  this  notice.  This 
notice  solicits  comments  firom  the 
public  on  the  initial  determinations 
made  with  respect  to  each  State  and 
locality.  This  notice  also  solicits 
comments  on  the  Department's 
proposed  determinations  that  the 
present  practices  and  past  performance 
of  the  agency  enforcing  the  fair  housing 
law  of  the  States  and  localities 
demonstrate  that,  in  operation,  the  fair 
housing  laws  of  these  States  and 
localities  provide  rights  and  remedies 
that  are  substantially  equivalent  to  those 
available  imder  the  Fair  Housing  Act. 
DATES:  Comment  Due  Date:  December 
12. 1994. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Office  of  General 
Counsel,  Rules  Docket  Clerk,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW,  Washington,  DC  20410. 
Commtinications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  on  weekdays  between  7:30  a.m. 
and  5:30  p.m.  at  the  above  address. 
FOR  RMTMER  MfOMMTION  CONTACT: 
Marcella  O.  Brown,  Chief,  Fair  Housing 
Assistance  Programs  Division.  Office  of 
Fair  Housing  and  Equal  Opportunity, 
Departaient  of  Housing  and  Urban 
Development.  451  Seventh  Street.  SW. 
Room  5234.  Wasbiagton,  DC  20410. 
telephone  (202)  708-0455  (voice/TDD). 
(This  is  not  a  toll-bee  niunber.) 


8UPW  rMTNTANY  MRMWATION: 
Backgiound 

Under  the  Fair  Housing  Act  (42  U.S.C 
3600-3619),  the  Department  is 
authoriaMi  to  investigate  complaints 
alleging  discrimination  in  housing. 
(Title  Vm  of  the  Qvil  Rights  Act  of 
1968,  as  amended  by  the  Fair  Housing 
Amendments  Act  of  1968.  is  cited  as  the 
"Fair  Housing  Act")  Section  810(f)  of 
the  Fair  Housing  Act  requires  the 
Department  to  refer  complaints  to  State 
and  local  agencies  that  hJave 
"substantially  equivalent"  fair  housing 
standards,  as  determined  and  certified 
by  the  Depertmmit. 

Fart  115  of  the  Department's 
regulations  (24  CFR  part  115)  contains 
the  certification  standards  and  the 
procedures  for  certifying  State  and  local 
fair  housing  laws  that  provide 
substantive  rights  and  remedies  for 
alleged  discriminatory  housing  practices 
that  are  substantially  equivalent  to  those 
provided  in  the  Fair  Housing  Act. 

Annouuceieut  of  Initial 
Determinations  and  Solicitation  of 
Comments 

In  accordance  with  24  CFR 
115.6(c)(1).  this  notice  announces  that 
the  fair  housing  laws  of  the  following 
States  and  localities  have  been 
determined  by  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
to  be  substantially  equivalent,  on  their 
face,  to  the  Fair  Housing  Act.  The 
Assistant  Secretary  has  determined, 
after  application  of  the  criteria  set  forth 
in  24  CFR  115.3.  that  the  fair  housing 
laws  for  these  States  arui  localities 
provide,  on  their  face,  substantive  rights 
and  remedies  for  alleged  discriminatory 
housing  practices  that  are  substantially 
equivalent  to  those  provided  in  the  Fair 
Housing  Act.  ■ 

The  States  and  localities  are  as 
follows: 

States  (23) 

California 

Colorado 

Delaware 

Florida 

Ceoi;gia 

Hawaii 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maryland 

Missouri 

Montana 

Oklahoma 

Pennsylvania 

Rhode  Island 

Tennessee 

Utah 


Virginia 
Washington 
West  Virginia 

Localitifls  (SS) 

Phoenix.  AZ 

Clearwater,  FL 

Hillsborough  County,  FL 

Orlando,  FL 

Pinellas  County,  FL 

Sl  Petersburg,  FL 

Tampa,  FL 

Des  Moines.  lA 

Springfield,  IL 

Hanunond.  IN 

Olathe.  KS 

Salina.  KS 

Louisville-Jefferson  County,  KY 

Lexington-Fayette  Urban  County,  KY 

Elgin, IL 

Evanston,  IL 

Springfield,  IL 

Gary,  IN 

South  Bend.  IN 

Dubuque,  lO 

Kansas  City,  MO 

Asheviile-fiuncombe  County,  NC 

Charlotte-Mecklenburg  County,  NC 

Greensboro,  NC 

New  Hanover,  NC 

Winston-Salem,  NC 

Omaha,  Nfi 

Dayton.  OH 

Shak«r  Heights.  OH 

Dallas.  TX 

Fort  Worth,  TX 

Knoxville.  TN 

Charleston,  WV 

Huntington,  WV 

King  County,  WA 

Following  a  review  of  performance 
standards  and  other  materials  pertaining 
to  the  fair  housing  laws  of  the  above- 
listed  States  and  localities,  the 
Department  expects  to  make  final 
determinations  that  the  law  of  each 
State  and  locality,  in  operation, 
provides  rights  and  remedies  that  are 
substantially  equivalent  to  those 
available  under  the  Fair  Housing  Act. 
The  Department  intends  to  execute  a 
Memorandum  of  Understanding  with 
the  agency  charged  with  enforcement  of 
the  fair  hniiginp  law  of  esch  State  and 
locality  in  accordance  with  24  CFR 
115.6(c). 

In  accordance  with  24  CFR  115.6(b). 
the  public  is  invited  to  submit  written 
oonuneots  on  this  notice,  .^ecifically. 
the  Department  requests  ivritten 
comments  on  the  proposed 
determinations  that  the  current 
practices  and  past  performance  of  the 
State  and  local  egencies  charged  with 
administration  and  enforcement  of  ibe 
fair  housing  laws  of  the  above-listed 
States  and  bx:abties  demonstrate  that,  in 
operation,  these  laws  provide 
substantive  rights  and  remedies  that  are 
substantially  equivalent  to  the  Fair 
Housing  Act.  This  notice  also  invites 
comments  Bon  the  puMic  on  Ae 


Department's  determination  that  the  fair 
housing  laws  of  the  above-listed  States 
and  localities  are,  on  their  face, 
substantially  equivalent  to  the  Fair 
Housing  Act. 

In  commenting  on  this  notice,  the 
Department  requests  that  commenters 
clearly  identify  the  State  or  locality  for 
which  comments  are  submitted. 

Dated:  September  23, 1994. 
Roberta  Acfatenberg, 
Assistant  Secretary  for  Fait  Housing  and, 
Equal  Opportunity. . 

[FR  Doc.  94-27895  Filed  11-9-94;  8:45  am) 

NLUNG  CODE  4210-28-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Receipt  of  Application(s)  for  Permit 

The  following  applicant  has  applied 
for  a  permit  to  conduct  certain  activities 
with  endtmgered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.) 

PRT-676811 

APPLICANT:  Regional  Director,  Region  2, 
U.S.  Fish  and  Wildlife  Service, 
Albuquerque,  New  Mexico. 

The  appUcant  requests  an  amendment 
to  the  Regional  Director's  Blanket 
Endangered  Species  Permit  to  include 
take  activities  for  the  Louisiana  black 
bear  (Ursus  americanus  luteolus)  for  the 
purpose  of  scientific  research  and 
enhancement  of  propagation  and 
survival  of  the  species  as  prescribed  by 
Service  recovery  documents. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Albuquerque,  New  Mexico  87103, 
and  must  be  received  by  the  Assistant 
Regional  Director  within  30  days  for  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the  above 
office  within  30  days  of  the  date  of 
publication  of  this  notice.  (See 
ADDRESSES  above.) 
Lynn  B.  Stames, 
Acting  Regional  Director. 
(FR  Doc.  94-27847  Filed  ll-«-94;  8:45  am) 
BH.UNQ  CODE  43ie-66-M 


INTERSTATE  COMMERCE 
COMMISSION 

[Finance  Docket  No.  32549] 

Burlington  Northern  Inc.  and 
Burlington  Northern  Railroad 
Company — Control  and  Merger— Santa 
Fe  Pacific  Corporation  and  The 
Atchison,  Topeka  and  Santa  Fe 
Railway  Company 

AGENCY:  Interstate  Conunerce 
Commission. 

ACTION:  IDecision  No.  5;  Notice  of 
Acceptance  of  AppUcation. 

SUMMARY:  The  Commission  is  accepting 
for  consideration  the  application  filed 
October  13, 1994,  by  Burlington 
Northern  Inc.  (BNI),  Burlington 
Northern  Railroad  Company  (BN),  Santa 
Fe  Pacific  Corporation  (SFP),  and  The 
Atchison,  Topeka  and  Santa  Fe  Railway 
Company  (Santa  Fe)  (collectively 
applicants),  seeking  Commission 
approval  and  authorization  under  49 
U.S.C.  11343-45  for  (1)  BNI's 
acquisition  of,  control  of,  and  merger 
with  SFP;  (2)  the  resulting  common 
control  of  BN  and  Santa  Fe  by  the 
merged  company;  and  (3)  the  merger  of 
the  two  railroad  entities.  Applicants  are 
directed  to  provide  certain  additional 
information. 

DATES:  The  effective  date  of  this 
decision  is  November  10, 1994.  Written 
comments  on  the  primary  application, 
including  initial  lists  of  protective 
conditions,  must  be  filed  with  the 
Commission  no  later  than  December  27, 

1994,  and  second  lists  of  protective 
conditions  must  be  filed  by  January  24, 

1995.  Responsive  applications  must  be 
filed  by  February  8, 1995.  For  further 
information,  see  the  attached  procedural 
schedule. ' 

ADDRESSES:  An  original  and  20  copies  of 
all  dociunents  must  refer  to  Finance 
Docket  No.  32549  and  be  sent  to  Office 
of  the  Secretary,  Case  Control  Branch, 
Attn:  Finance  Docket  No.  32549, 
Interstate  Commerce  Commission,  1201 
Constitution  Avenue,  NW,  Washington, 
DC  20423. 

In  addition,  one  copy  of  all 
documents  in  this  proceeding  must  be 
sent  to  each  of  applicants' 
representatives;  (1)  Betty  Jo  Christian, 
Esq.,  Steptoe  &  Johnson,  1330 
Connecticut  Avenue,  N.W..  Washington, 
DC  20036-1795;  and  (2)  Erika  Z.  Jones, 
Esq.,  Mayer,  Brown  &  Piatt,  2000 
Pennsylvania  Avenue,  N.W.,  Suite  6500, 
Washington,  DC  20006. 


FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon  or  Chris  Oehrle  (202)  927- 
5610.  (TDD  for  the  hearing  impaired: 
(202)  927-5721.) 

SUPPLEMENTARY  INFORMATION:  On 
October  13,  1994.  pursuant  to  49  U.S.C. 
1 1343-45  and  our  rules  at  49  CFR 
1180.4.  applicants  filed  an  application 
for  approval  of  BNI's  acquisition  of, 
control  of,  and  merger  with  SFP.  the 
resulting  conunon  control  of  BN  and 
Santa  Fe  by  the  merged  company,  the 
consolidation  of  BN  and  Santa  Fe 
railroad  operations  and  the  merger  of 
BN  and  Santa  Fe.  Applicants  are  also 
seeking  exemption  from  regulation 
under  49  U.S.C.  10505  for  the  merged 
holding  company  and  merged  railroad 
to  control  The  Wichita  Union  Terminal 
Railway  Company  (WUTR)  (Finance 
Docket  No.  32549  (Sub-No.  1)]  and  for 
eleven  construction  projects  related  to 
the  primary  application  (Finance  Docket 
No.  32549  (Sub-No.  2  through  Sub-No. 
12)].^  We  are  accepting  for  consideration 


I 


■  Tbe  proceduial  schedule  sat  forth  below  was 
adopted  in  Decision  No.  4  in  this  proceeding, 
served  October  S,  1994. 


-  Under  49  CFR  llB0.4(c)(2)(vi).  all  directly 
related  applications,  petitions,  and  notices  of 
exemption  must  be  filed  concurrently  with  the 
primary  control  and  merger  application.  We  note 
that  there  are  two  pending  proceedings  that  may  be 
related  to  the  proposed  merger.  The  question  is 
whether  these  proceedings  are  directly  related  to 
the  merger  within  the  meaning  of  49  CFR 
n80.4(c}(2)(vi). 

The  first  proceeding  is  Docket  No.  AB-423  (Sub- 
No.  IX).  which  involves  a  petition  for  exemption 
to  discontinue  the  lease  and  operation  of  a  rail  yard 
in  Houston  filed  by  the  Houston  Belt  &  Terminal 
Railway  Company  (HBT).  Although  HBT  is  not  an 
applicant  carrier  in  the  merger  proceeding.  BN  has 
a  24%  interest  and  Santa  Fe  has  a  25%  interest  in 
HBT.  See  the  waiver  decision  in  Finance  Docket 
No.  32549.  Decision  No.  3.  sened  Oct.  4. 1994.  The 
ftetition  in  Docket  No.  AB-423  (Sub-No.  IX)  was 
filed  on  July  8. 1994.  which  was  the  same  day  that 
applicants  filed  their  notice  of  intent  to  file  the 
merger  application  in  Finance  Docket  No.  32549.  A 
separate  decision  is  being  issued  in  Docket  No.  AB- 
423  (Sub-No.  1X1  directing  petitioner  to  clarify  the 
relationship,  if  any.  between  the  subject  matter  of 
the  petition  for  exemption  and  the  merger 
transaction  in  Finance  Docket  No.  32549. 

The  second  proceeding  is  Finance  Docket  Nn. 
32593.  which  is  a  notice  of  a  corporate  family 
reorganization  filed  by  Santa  Fe  under  the  class 
exemption  procedures  at  49  CFR  1180.2(dH3).  The 
reorganization  involves  the  purchase  by  Santa  Fe  of 
all  of  the  reel  estate  and  improvements  now  owned 
by  four  of  its  subsidiary  railroads.  According  to  the 
notice  filed  by  Santa  Fe.  the  purpose  of  the 
reorganization  is  to  concentrate  Santa  Fe's  railroad 
real  estate  holdings  in  a  single  corporation  and  to 
reduce  administrative  expenses.  There  is  no 
mention  of  the  proposed  merger  application  M-hicfa 
was  filed  10  days  after  the  filing  of  the  notice  in 
Finance  Docket  No.  32593.  Notice  of  the  transaction 
in  Finance  Docket  No.  32593  will  be  published         i 
septarately  in  the  Federal  Register.  Santa  Fe  is  I 

directed  in  tfiat  proceeding  to  explain  the  I 

relationship,  if  any.  between  the  corporate  family 
reorganization  in  Finance  Docket  No.  32593  and  the 
proposed  mei^r  in  Finance  Docket  No.  32549.  . 

Comments  from  other  parties  on  Santa  Fe's-  J 

corporate  family  reorganization  (including  any        " 
comments  alleging  that  the  reorganization  is 
directly  related  to  the  application  in  Finance  Docket 

Continued 
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the  control  and  merger  appHcation  hied 
in  this  proceeding. 

Upon  receipt  of  Commission  approval 
and  authorization  and  satisfaction  of 
other  conditions  to  closing  under  an 
Agreement  and  Plan  of  Merger  dated 
June  29. 1994,  SFP  will  merge  with  and 
into  BNI.  which  will  change  its  name  to 
Burlington  Northern  Santa  Fe 
Corporation.  Each  share  of  SFP  common 
stock  will  be  exchanged  for  0.34  shares 
of  newly  issued  BNI  common  stock. 
Upon  the  BNI-SFP  merger,  BNI  will 
acquire  and  exercise  control  of  Santa  Fe 
in  common  with  its  existing  control  of 
BN.i  The  operations  of  BN  and  Santa  Fe 
will  be  consoUdated  and  fully  integrated 
following  the  holding  company  merger. 
Applicants  also  seek  Commission 
approval  to  merge  the  BN  and  Santa  Fe 
legal  entities,  although  the  timing  of  the 
railroad  merger  will  depend  on  tax. 
legal  and  other  considerations. 

As  a  result  of  the  proposed 
transaction,  the  merged  company  will 
also  acquire  control  of  WUTR,  in  which 
BN  and  Santa  Fe  each  own  a  one-third 
stock  interest.  A  petition  for  exemption 
under  49  U.S.C.  10505  from  the  prior 
approval  requirements  of  49  U.S.C. 
11343-47  for  the  acquisition  and 
-exercise  of  control  of  WUTR  was  filed 
concurrently  with  the  primary 
application  (Finance  Ctocket  No.  32549 
(Sub-No.  1)1. 

No  new  securities  will  be  issued  by 
any  company  subject  to  Commission 
regulation  under  49  U.S.C.  11301  to 
effect  the  merger  of  BNI  and  SFP  or  the 
common  control  of  BN  and  Santa  Fe.  To 
the  extent  BN's  succession  to  then- 
outstanding  debt  obligations  of  Santa  Fe 
in  the  merger  of  the  railroad  entities 


No.  32549)  should  be  addratsad  in  Finance  Docket 
No.  32S93. 

>  Santa  Fa  and  it*  maiority.ownad  railroad 
tub«idiarie»— The  Dodge  City  and  Cimarron  Valley 
Railway  Company.  The  Gulf  and  Inter -State 
Railway  Company  of  Texaa,  Loa  Angeles  Junction 
Railway  Company.  Oklahoma  City  Junction  Railway 
Company.  Rio  Grande.  El  Paso  and  Santa  Fe 
Railway  Company  and  Star  Lake  Railroad 
Company — are  an  integrated  single  system  railroad. 
Santa  Fe  Pacific  Railroad  Company,  a  non-operating 
rail  carrier  entity,  likewise  is  part  of  Santa  Fe's 
single  system.  As  such,  the  acquisition  of  control 
of  Santa  Fe  by  B)MI  involves  the  control  nf  a  single 
carrier  within  the  meaning  of  49  U.S.C  11343.  See 
Fobert  W  Bethge  6-  Raymond  K.  Wilson— Control 
Exemption — Canal  Cartage  Co .  Finance  Docket  No. 
MC-F- 19525  (served  Nov.  29,  1989);  Burlington 
Northern,  IrK— Control  and  Merger^— St.  Louit-San 
Francisco  Ry.  306  I.C.C.  862,  865,  affd  sub  nom. 
Brotherhood  of  Ry  #■  Airline  Clerks  v.  Burlington 
Northern  Inc.  722  F.2d  380  (8lh  C^r.  1983);  Katy 
Indus..  Inc— Control— MissouriKansasTexas  R.R.. 
331  I.C.C  405,  41&-tll  (1967);  Kansas  City 
Southern  Indus.  Inc —Control— Kansas  CityS.  Ry, 
317  I.CC.  1.  4  (1962):  Woods  Indus.  Inc  — 
Control— United  Transports.  Inc  .  85  M.C.C.  672, 
675  ( 1960h  Louisville  6-  Jeffersonville  B  »  R.  Co. 
Merger.  295  I.CC.  11.  17-18  (1955).  afTd  sub  nom. 
Alleghany  Corp.  v  Bretwick  fr  Co.,  353  U.S.  151 
(1957). 


may  be  deemed  to  require  Commission 
authorization  imder  49  U.S.C.  11301, 
applicants  seek  such  authorization,  and 
provide  the  relevant  information  in 
accordance  with  49  CFR 
1180.6(a)(l)(iv). 

In  connection  with  the  transaction, 
applicants  propose  to  construct  new 
railroad  lines  that  are  or  may  be  subject 
to  the  jurisdiction  of  the  Commission 
under  49  U.S.C.  10901.  Petitions  for 
exemption  under  49  U.S.C.  10505  from 
the  prior  approval  requirements  of  49 
use.  10901  for  the  construction  of 
those  railroad  lines  were  filed 
concurrently  with  the  primary 
apphcation  [Finance  I>ocket  No.  32549 
(Sub-No.  2  through  Sub-No.  12)). 

BN  operates  approximately  25,000 
miles  of  road  and  second  main  track  in 
the  United  States  and  Canada.  BN's 
principal  routes  are  as  follows:  a  route 
that  extends  from  the  Pacific  Northwest 
(Washington,  Oregon.  Idaho,  and 
southern  British  Columbia)  across 
Montana,  North  Dakota,  Minnesota,  and 
the  western  edge  of  Wisconsin  to 
Chicago;  a  route  extending  from  the 
Powder  River  Basin  in  Wyoming  in  a 
southeasterly  direction  through  Lincoln 
to  Chicago  and  Kansas  City;  a  second 
route  extending  from  the  Powder  River 
Basin  in  Wyoming  south  to  Denver  and 
Fort  Worth;  a  route  extending  from  the 
Powder  River  Basin  in  Montana  to 
Bismarck  and  Minneapolis/St.  Paul, 
with  an  auxiliary  line  to  the  Head  of  the 
Lakes;  a  route  from  Denver  to  Chicago 
with  a  jimction  at  Lincoln;  a  route  from 
Avard.  Oklahoma  east  to  Memphis  and 
Birmingham;  and  a  route  from  Chicago 
to  Houston  through  Kansas  City  and 
Dallas,  with  an  auxiliary  line  from  St. 
Louis  to  a  junction  point  east  of  Tulsa. 
BN's  principal  termini  are  at  Seattle, 
Tacoma,  and  Spokane,  Washington; 
Portland,  Oregon;  Bieber,  California; 
Vancouver,  British  Columbia:  Winnipeg, 
Manitoba;  Billings,  Montana;  Cheyenne, 
Wyoming;  Denver.  Colorado:  Duluth, 
Minnesota/Superior,  Wisconsin;  Fargo, 
North  Dakota/Moorhead,  Minnesota; 
Minneapolis/St.  Paul,  Minnesota; 
Chicago,  Illinois;  Omaha  and  Lincoln, 
Nebraska;  Des  Moines,  Iowa;  Wichita 
and  Kansas  City,  Kansas:  Kansas  City, 
Springfield,  and  St.  Louis,  Missouri; 
Tulsa,  Oklahoma;  Fort  Worth,  Dallas, 
Houston,  and  Galveston,  Texas; 
Memphis,  Tennessee;  Birmingham  and 
Mobile,  Alabama;  and  Pensacola, 
Florida.  BN's  principal  points  of 
interchange  are  at  those  termini  and  at 
Avard,  Oklahoma. 

As  of  December  31, 1993,  BN  operated 
approximately  22,506  miles  of  road 
track,  2,134  miles  of  second  main  track 
and  39  miles  of  other  main  tracks  in  the 
United  States  and  Canada. 
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Santa  Fe  operates  approximately 
10,400  miles  of  road  and  secondary 
main  tracks,  creating  a  system  of  8,500 
route  miles.  Santa  Fe's  principal  routes 
are  as  follows:  a  route  from  Chicago 
across  Illinois,  Iowa,  Missouri,  Kansas, 
Oklahoma,  Texas,  New  Mexico,  and 
Arizona  to  California;  a  second  route 
from  Kansas  City  to  Colorado  and  New 
Mexico  with  an  auxiliary  line  to 
Superior,  Nebraska;  and  a  route  from 
Chicago  to  Dallas/Fort  Worth  and 
Houston  with  an  auxiliary  line  to  East 
Texas  and  Louisiana.  Santa  Fe's 
principal  termini  are  at  San  Francisco/ 
Oakland,  Los  Angeles,  San  Diego,  and 
Barstow,  California;  Phoenix,  Arizona; 
Albuquerque  and  Clovis,  New  Mexico; 
Denver,  Colorado;  El  Paso,  Dallas,  and 
Houston,  Texas:  Kansas  City,  Kansas: 
and  Chicago,  Illinois. 

As  of  December  31,  1993,  Santa  Fe 
operated  approximately  8,536  miles  of 
road  track,  1,812  miles  of  second  main 
track  and  45  miles  of  other  main  tracks, 
including  the  lines  of  its  wholly  owned 
subsidiaries  and  leased  lines. 

According  to  applicants,  the 
consolidation  of  BN  and  Santa  Fe  would 
be  almost  entirely  an  end-to-end 
transaction,  which  would  create  new 
single-line  routes  and  increase,  not 
reduce,  competition.  In  terms  of  both 
geographic  configuration  and 
commodities  handled,  applicants 
indicate  that  their  existing  rail 
operations  are  essentially 
complementary  to  one  another.  BN's 
routes  are  concentrated  in  the  Upper 
Midwest,  the  Northern  Plains  and  the 
Pacific  Northwest.  From  this  defining 
core,  BN's  lines  extend  into  the  south 
central  region  of  the  country,  but  with 
much  less  market  coverage  than  in  the 
North.  Santa  Fe  serves  the  area  from 
CaUfomia  through  the  Southwest, 
reaching  up  through  the  Midwest  to 
Chicago.  The  principal  commodities 
handled  by  BN  are  coal  and  grain.  A 
primary  focus  of  Santa  Fe's  business  is 
intermodal  traffic. 

According  to  applicants,  both  BN  and 
Santa  Fe  operate  in  a  highly  competitive 
environment  and  face  p>ervasive 
competition  from  other  rail  carriers  as 
well  as  from  trucks  and  barges  in  many 
markets.  Applicants  contend  that,  with 
only  a  few  limited  exceptions,  the 
proposed  transaction  does  not  threaten 
any  reduction  in  the  vigor  of  intramodal 
competition.  AppUcants  contend  that 
the  bulk  of  the  BN  and  Santa  Fe  systems 
do  not  overlap  in  horizontal 
competition.  Applicants  also  indicate 
that  no  horizontal  overlap  exists  in  the 
three  major  corridors  from  the  mid- 
continent  to  the  west  coast.  BN  operates 
in  the  Northern  Corridor,  Santa  Fe 
operates  in  the  Southern  Corridor. 


Where  overlap  is  present,  applicants 
indicate  that  it  almost  always  occurs  in 
the  presence  of  extensive  competition 
with  other  providers  of  freight 
transportation  services.  Applicants' 
analyses,  however,  indicate  the 
possibility  for  some  limited  reduction  in 
competition  in  the  areas  of  Amarillo  and 
Lubbock.  Texas.  Concerning  this  area, 
applicants  say  that  they  are  prepared  to 
negotiate  ameliorative  arrangements  to 
address  any  such  reductions  in 
competition. 

Applicants  state  that  there  will  be  few 
basic  changes  in  the  existing  route 
structure.  AppUcants  find  that  the 
Avard,  OK  gateway  route  will 
experience  the  most  pronounced 
change.  AppUcants  also  project  that 
CaUfomia-Southeast  traffic  will  increase 
significantly  and  that  traffic  on  the  route 
east  of  Avard  to  Tulsa  will 
approximately  double  due  to  a 
combination  of  growth  and  internal 
reroutes.  AppUcants'  traffic  projections 
also  involve  increases  in  intermodal, 
merchandise,  and  grain  traffic. 

BN  and  Santa  Fe  routes  between 
Denver  and  Texas  and  between  Chiqago 
and  Texas  also  possess  some  parallel 
characteristics.  Applicants,  however, 
find  that  each  route  is  generally  far 
removed  from  its  counterpart  and  each 
serves  other  diHerent,  but  important, . 
traffic  lanes  and,  therefore,  no  major 
change  in  overall  uses  and  traffic 
density  is  plaimed. 

We  are  accepting  the  application  for 
consideration  because  it  compUes  with 
the  applicable  regulations,  waivers,  and 
requirements.  See  49  U.S.C.  11343-45; 
49  CFR  Part  1180.  We  reserve  the  right, 
however,  to  require  the  filing  of 
supplemental  information  from 
applicants  or  any  other  party  or 
individual,  as  necessary  to  complete  the 
record  in  this  matter. 

Although  appUcants  have  provided 
sufficient  market  analysis  under  49  CFR 
1180.7  for  usto  accept  their  application 
for  consideration,  we  find  that 
additional  information  will  be  necessary 
for  us  to  analyze  the  effect  of  this 
transaction  on  certain  other  railroads. 
Specifically,  we  are  concerned  about 
railroads  which  have  interests  in  either 
WUTR  or  HBT. 

In  our  decision  served  October  3, 
1994  (Decision  No.  3],  we  waived  our 
regulations  at  49  CFR  1180.3(b) 
pertaining  to  WUTR  and  HBT  by  not 
considering  either  of  them  an  "applicant 
carrier."  Consequently,  we  are  lacking 
certain  information  that  we  believe  is 
necessary  to  conduct  our  market 
analysis.  Therefore,  appUcants  are 
directed  to  provide  us  with  additional 
information  concerning  WUTR  and 
HBT 


In  Finance  Dodtet  No.  32549  (Sub-No. 
1),  appUcants  seek  an  exemption  for 
their  control  of  WUTR.  In  their  petition, 
applicants  indicate  that  the  Missouri 
Pacific  Railroad  Company  (MP)  owns 
the  other  one-third  stock  interest  in 
WUTR.  AppUcants  state  in  the  petition 
that  they  expect  MP  will  continue  to 
participate  in  WUTR's  management  and 
that  appUcants'  control  wiU  not  impair 
MP's  abiUty  to  obtain  service  from 
WUTR.  AppUcants  are  directed  to 
provide  copies  of  any  agreement 
concerning  use  of  that  property. 

Although  BN  ai^d  Santa  Fe  currently 
own  only  24%  and  25%  of  HBT, 
respectively,  in  the  event  of 
consoUdation,  their  combined  interests 
may  constitute  control  of  HBT. 
Therefore,  we  will  direct  applicants  to 
provide  us  with  the  following 
information: 

1.  Identify  the  owners  of  HBT  and 
their  respective  ownership  percentages. 

2.  Identify  any  railroads  oependent  on 
HBT  in  order  to  interchange  with  other 
carriers  (specify  which  carriers)  or  to 
connect  their  own  lines  through  the 
city.  Explain  each  dependent 
circimistance. 

3.  Explain  whether  the  agreement  or 
agreements  governing  the  use  of  the 
property  held  or  ow^ned  by  HBT  protect 
any  other  owners  of  HBT  fixim  adverse 
effects  in  the  event  of  consolidation. 
Provide  copies  of  any  agreement 
concerning  use  of  that  property. 

Because  of  the  expeditea  procedural 
schedule,  additional  information  will  be 
necessary  to  assist  us  in  preparing 
prompt  and  complete  analysis  of  the 
transaction.  Therefore,  appUcants  are 
directed  to  provide  us  with  a  current 
complete  set  of  employee  operating 
timetables  for  both  BN  and  Santa  Fe. 

In  our  Decision  No.  4,  served  October 
5, 1994,  we  adopted  an  expedited 
procedural  schedule,  and  we  have 
attached  it  here  to  give  notice  to  all 
interested  persons.  All  of  the  fiUng 
deadlines  are  in  accordance  with  the 
statute  and  governing  regulations,  as 
modified  by  the  expedited  procedural 
schedule.  We  advise  applicants  and  all 
other  parties  to  this  proceeding  that, 
particularly  because  of  the  accelerated 
schedule  we  have  adopted,  they  must 
strictly  comply  with  all  requirements.* 


*  By  petition  filed  October  28. 1994,  The  National 
Industrial  Transportation  League  (hfTTL)  requests 
that  the  procedural  schedule  adopted  in  and 
attached  to  our  decision  served  October  5. 1994. 
Decision  No.  4.  be  extended  by  addi.-ig  30  days  to 
each  of  the  time  periods  specified.  NTTL's  primary 
concern  is  the  possibility  that  the  application  will 
be  modified  or  withdrawn  as  a  result  of  the  actions 
of  SFP's  shareboldars  at  their  meeting  scheduled  for 
November  16,  1994. 

Under  49  CFR  1180.4(b)(7)(i),  our  decision  to 
accept  the  application  cannot  be  extended .  Further, 


If  questions  arise  concerning  an 
interpretation  of  a  requirement,  they 
may  contact  the  Commission's  Office  of 
Proceedings  at  202-927-5610  for 
assistance.  See  49  CFR  1180.4(c)(6)(iii). 

The  application  and  accompanying 
exhibits  are  available  for  inspection  in 
the  PubUc  Docket  Room,  room  1221,  at 
the  offices  of  the  Interstate  Commerce 
Commission  in  Washington,  DC. 

Any  interested  persons,  including 
government  parties,  may  participate  in 
this  proceeding  by  submitting  written 
comments  regarding  the  application. 
Comments  must  be  filed  no  later  than 
December  27, 1994.  An  original  and  20 
copies  must  be  filed  with  the  Secretary, 
Interstate  Commerce  Commission, 
Washington,  DC  20423. 

Written  comments  must  be 
concurrently  ser\'ed  by  first  class  mail 
on  the  United  States  Secretary  of 
Transportation  (DOT),  the  Attorney 
General  of  the  United  States  (DOJ),  and 
applicants'  representatives.  Written 
comments  must  also  be  served  upon  all 
parties  of  record  within  10  days  of 
service  of  the  service  list  by  the 
Conmiission.  We  plan  to  issue  the 
service  Ust  shortly  after  comments  have 
been  received.  Any  person  who  files 
timely  written  comments  shall  be 
considered  a  party  of  record  if  he.  she, 
or  it  so  indicates  in  their  comments.  In 
this  event,  no  petition  for  leave  to 
intervene  need  be  filed.  Written 
comments  shall  include: 

1.  The  docket  number  and  title  of  the 
proceeding; 

2.  The  name,  address,  and  telephone 
number  of  the  commenting  party  and  its 
representative  upon  whom  service  shall 
be  made; 

3.  The  commenting  party's  position, 
J. e,,  whether  it  supports  or  opposes  the 
proposed  transaction; 

4.  A  statement  on  whether  the 
commenting  party  intends  to  participate 
formally  in  the  proceeding  or  merely 
comment  upon  the  proposal: 

5.  A  Ust  of  all  information  sought  to 
be  discovered  from  applicant  carriers: 

6.  An  Initial  Ust  of  specific  protective 
conditions  sought: 

7.  An  analysis  of  the  issues  the 
Commission  must  consider  in  this 
proceeding.  Particular  attention  should 
be  given  to  our  general  policy  statement 
for  the  merger  or  control  of  at  least  two 
class  I  raifroads,  49  CFR  1180.1.  the 
statutory  criteria,  and  antitrust  poUcy. 

Because  we  have  determined  that  this 
proceeding  constitutes  a  major 
transaction  within  the  meaning  of  our 


comments  by  parties  and  interested  persons  are  not 
due  until  December  27, 1994.  We  *ee  no  reason  to 
extend  the  procedural  schedule  at  this  time. 
Accordingly  petitioner's  request  is  denied. 


UMI 
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rail  consolidation  rules.  49  CFR  Part 
1180.  railroads  filing  written  comments 
must  also  submit  at  that  time  a 
statement  of  whether  the  commenting 
railroad  intends  to  file  inconsistent 
applications,  petitions  for  inclusion, 
trackage  rights,  or  any  other  affirmative 
relief  requiring  an  appUcation  to  be  filed 
with  the  Commission  and  a  general 
statement  of  what  that  application  is 
expected  to  include.  THIS  WILL  BE 
CONSIDERED  A  PREFIUNG  NOTICE 
WITHOUT  WHICH  THE  COMMISSION 
WILL  NOT  ENTERTAIN 
APPUCATIONS  FOR  THIS  TYPE  OF 
RELIEF. 

Cbnunents  from  (he  Secretary  of 
Transportation  and  Attorney  General 
must  be  filed  by  January  11, 1995. 
Parties  seeking  to  modify  any  protective 
conditions  specified  in  their  initial 
comments  must  file  a  second  list  of 
protective  conditions  no  later  than 
January  24, 1995.  Parties  shall  not  be 
permitted  to  seek  any  protective 
conditions  other  than  those  requested  in 
their  final  list. 

Parties  seeking  to  file  responsive 
apphcations  must  do  so  no  later  than 
February  8. 1995.  Responsive 
applications  include  inconsistent 
applications,  petitions  for  inclusion,  or 
any  other  affirmative  relief  that  requires 
an  application  to  be  filed  with  the 
Commission  (such  as  trackage  rights, 
purchase,  purchase  of  a  portion, 
acquisition,  extension,  construction, 
operation,  pooling,  terminal  operations, 
abandonment,  etc.).  Parties  should 
contact  Chris  Oehrle  (202)  927-6288  to 
obtain  docket  numbers  for  their 
responsive  applications. 

Petitions  for  waiver  or  clarification  by 
responsive  applicants  shall  be  filed  no 
later  than  December  27. 1994.  Each 
responsive  application  filed  and 
accepted  will  be  consolidated  with  the 
primary  application  in  this  proceeding.' 

Discovery  may  begin  immediately. 
The  Commission  will  not  tolerate 
dilatory  tactics  in  response  to  discovery 
requests  designed  to  elicit  relevant 
evidence.  A  refusal  voluntarily  to 
supply  information  will  be  treated  as  an 
objection  to  the  request  for  discovery. 
Responses  must  be  served  upon  all 


'  In  addition  to  submitting  an  original  and  20 
copies  of  all  documants  filed  with  the  Commission, 
the  parties  are  encouraged  to  submit  all  pleadings 
and  attachments  as  computer  data  contained  on  a 
3.S-inch  floppy  diskette  which  is  formatted  for 
WordPerfect  5.1  (or  formatted  so  that  it  can  be 
converted  by  WordPerfect  5.1).  The  computer  data 
contained  on  the  computer  diskettes  submitted  are 
subject  to  the  protective  order  attached  to  the 
Cotnmission's  decision  served  July  IS.  1994,  and 
are  for  the  exclusive  use  of  Conunission  employees 
working  directly  with  review  of  substantive  matters 
in  this  proceeding.  The  flexibility  provided  by  such 
computer  file  data  will  bcilitala  expedited  review 
by  the  Commissioa  and  its  staff. 
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parties  of  record,  and  five  copies  of 
those  responses  must  be  concurrently 
filed  with  the  Commission. 

We  plan  to  conclude  the  evidentiary 
phase  of  this  proceeding  by  January  2. 
1996.  The  initial  decision  will  be 
waived,  and  the  determination  of  the 
merits  of  the  appUcation(s)  will  be  made 
in  the  first  instance  by  the  entire 
Commission  under  49  U.S.C.  11345. 

Any  traffic  studies  and  data  submitted 
in  opposition  to  the  primary  application 
must  use  calendar  year  1993  data  and, 
where  relevant,  use  depreciation 
accounting,  in  order  to  be  comparable 
with  the  evidence  submitted  by 
applicants.  Evidence  supporting 
protestants'  responsive  applications 
must  use  1993  as  the  base  year  and  the 
depreciation  accounting  system,  and 
applicants'  evidence  in  opposition  to 
the  responsive  applications  must  use 
1993  and  depreciation  accounting. 

We  advise  protestants  that,  if  they 
seek  to  have  the  primary  application 
denied,  or  seek  conditions  if  approved, 
because  they  contend  their  ability  to 
provide  essential  service  and/or 
competition  will  be  harmed,  they  must 
present  substantial  evidence  in  support 
of  their  positions.  See  Lamoille  Valley 
B.R.  Co.  V.  ICC,  711  F.2d  295  (DC.  Cat. 
1983). 

This  acrtion  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1.  The  application  in  Finance  Docket 
No.  32549  is  accepted  for  consideration. 

2.  The  parties  snail  comply  with  all 
provisions  as  stated  above. 

3.  Applicants  are  directed  to  provide 
the  Commission's  Office  of  Compliance 
and  Enforcement  with  a  current 
complete  set  of  employee  operating 
timetables  for  both  BN  and  Santa  Fe 
within  30  days  of  the  effective  date  of 
this  decision. 

4.  Applicants  are  directed  to  provide 
copies  of  any  agreement  concerning  use 
of  property  operated  by  WUTR  within 
10  days  of  the  effective  date  of  this 
decision. 

5.  Applicants  are  directed  to  provide 
the  following  information  within  10 
days  of  the  efliective  date  of  this 
decision: 

a.  Identify  the  owners  of  HBT  and 
their  respective  ownership  percentages. 

b.  Identify  any  railroads  oependent  on 
HBT  in  order  to  interchange  with  other 
carriers  (specify  which  carriers)  or  to 
connect  their  own  lines  through  the 
city.  Explain  each  dependent 
circumstance. 

c.  Explain  whether  the  agreement  or 
agreements  governing  the  use  of  the 
property  held  or  owned  by  HBT  could 


adversely  affect  any  other  owners  of 
HBT  in  the  event  of  consolidation. 
Provide  copies  of  any  agreement 
concerning  use  of  that  property. 
6.  This  decision  is  effective  on 
November  10. 1994. 

Decided:  November  3, 1994. 

By  the  Commission,  Chainnan  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan,  and  Owen.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 
Vernon  A.  Williams, 
Secretary. 

Procedural  Schedule 

October  13. 1994 — Primary  application 

filed. 
November  10, 1994 — Commission 
notice  of  acceptance  of  primary 
application  published. 
December  27, 1994 — Comments  on 
primary  application  (except  DO), 
DOT)  due.  including  initial  list  of 
protective  conditions;  petitions  for 
waiver  or  clarification  by  responsive 
applicants  due. 
January  11,  1995— DOJ.  DOT  comment"! 

on  primary  application  due. 
January  24, 1995 — Second  lists  of 

protective  conditions  due. 
February  8, 1995 — Responsive 
applications  due;  opposition  to 
primary  application  due. 
March  10,  1995— Commission  notice  of 
acceptance  of  responsive  applications 
published. 
June  8, 1995 — Government  parties' 
evidence  due;  opposition  to 
responsive  applications  due;  rebuttal 
in  support  of  primary  application  due. 
July  24, 1995 — Responses  to  government 
parties'  evidence  due;  rebuttal  in 
support  of  responsive  applications 
due. 
August  14. 1995-August  18. 1995— 
Hearing  on  all  evidence;  witnesses  to 
be  to  cross-examined  only  to  the 
extent  specific  need  is  shovtm  in  order 
to  resolve  material  issues  of  disputed 
fact. 
October  2. 1995 — Opening  briefs  due. 
November  16,  1995 — Reply  briefs  due. 
January  2.  1996  Oral  argiunent. 
February  16. 1996  Voting  Conference. 
April  1, 1996  Final  decision. 

Notes:  Immediately  upon  each 
evidentiary  filing,  the  filing  party  will 
place  all  dociunents  relevant  to  the 
filing  (other  than  documents  that  are 
privileged  or  otherwise  protected  from 
discovery)  in  a  depository  open  to  all 
parties,  and  will  make  its  witnesses 
available  for  discovery  depositions. 
Access  to  documents  subject  to 
protective  order  will  be  appropriately 
restricted.  Parties  seeking  discovery 
depositions  may  proceed  by  agreement. 


Relevant  excerpts  of  transcripts  will  be 
received  in  Ueu  of  cross-examination  at 
the  hearing,  unless  cross-examination  is 
needed  to  resolve  material  issues  of 
disputed  {act.  Discovery  on  responsive 
applications  will  begin  immediately 
upon  their  filing.  The  Administrative 
Law  Judge  assigned  to  this  proceeding 
will  have  the  authority  initially  to 
resolve  any  discovery  disputes.  The 
dates  for  filing  post-hearing  briefs  and 
for  oral  argument  before  the 
Commission  will  be  set  upon 
completion  of  oral  hearings. 

[PR  Doc.  94-27903  Filed  11-9-94;  8:45  am) 
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[Docket  No.  AB-167;  Sub-No.  1141] 

Consolidated  Rail  Corporation- 
Abandonment — Between  Kenton  and 
Alger.  OH 

The  Commission  has  issued  a 
certificate  authorizing  the  Consolidated 
Rail  Corporation  (Conrail)  to  abandon 
its  14.34-mile  Alger  Industrial  Track 
between  Kenton  (milepost  25.16)  and 
Alger  (milepost  39.50  in  Hardin, 
Counfy.  OH.  The  abandonment  was 
granted  subject  to  standard  employee 
protective  conditions  and  the  condition 
that  Conrail  must  not  salvage  or  dispose 
of  9  bridges  on  the  line  until  completion 
of  the  section  106  process  of  the 
National  Historic  Preservation  Act.  16 
U.S.C.  470f. 

The  abandonment  certificate  will 
become  effective  30  days  after  this 
publication  unless  the  Commission 
finds  that:  (1)  a  financially  responsible 
person  has  offered  financial  assistance 
(through  subsidy  or  purchase)  to  enable 
rail  service  to  be  continued  and  (2)  it  is 
likely  that  the  financial  assistance  will 
fully  compensate  Conrail. 

Requests  for  public  use  conditions 
must  be  filed  with  the  Commission  and 
Conrail  within  10  days  after  publication. 

Any  offers  of  financial  assistance 
must  be  filed  with  the  Commission  and 
Conrail  no  later  than  10  days  fi-om  the 
publication  date  of  this  Notice.  The 
following  notation  must  be  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer: 
"Office  of  Proceedings,  AB-OFA".  Any 
offer  previously  made  must  be  remade 
within  this  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C.  10905 
and  49  CFR  1152.27.  Requests  for  public 
use  conditions  must  conform  with  49 
CFR  1152.28(a)(2). 

Decided:  November  4, 1994. 


By  the  Commission,  David  M.  Konschnik, 
Director,  OSice  of  Proceedings. 
Vernon  A.  William*, 
Secretary. 

[FR  Doc.  94-27886  Filed  11-9-94;  8:45  ami 
BILUNQ  CODE  703S-01-# 

[Docket  No.  AB-290  (Sub-No.  150X)] 

Norfolk  and  Western  Railway 
Company— Abandonment  Exemption— 
in  Mercer  County,  WV 

Norfolk  and  Western  Railway " 
Company  (NW)  has  filed  a  notice  of 
exemption  under  49  CFR  Part  1152 
Subpart  F— Exempt  Abandonments  to 
abandon  a  6.22-mile  line  of  railroad:  (1) 
between  milepost  BE-fl.59  at  Montcalm 
and  milepost  BE-13.9  at  McComas: ' 
and  (2)  between  milepost  WF-12.69  and 
milepost  WF-13.6  at  McComas,  in 
Mercer  County,  WV. 

NW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (service  of  environmental 
report  on  agencies),  49  CFR  1105.8 
(service  of  historic  report  on  State 
Historic  Preservation  Officer).  49  CFR 

1105.11  (transmittal  letter).  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (service  of  verified 
notice  on  governmental  agencies)  have 
been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  adversely 
affected  by  the  abandonment  shall  be 
protected  under  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.C.C. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10505(d) 
must  be  filed. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  10, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 


issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1152.27(c)(2).5  and  trail  use/rail  banking 
requests  under  49  CFR  1152.29  *  must 
be  filed  by  November  21. 1994.  Petitions 
to  reopen  or  requests  for  public  use 
conditions  imder  49  CFR  1152.28  must 
be  filed  by  November  30. 1994,  with: 
Office  of  the  Secretary,  Case  Control 
Branch.  Interstate  Commerce 
Commission.  Washington.  DC  20423. 

A  copy  of  any  petition  filed  vdth  the 
Commission  should  be  sent  to 
applicant's  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicant  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any.  on  the 
environment  and  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  15, 1994. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219, 
Interstate  Commerce  Commission. 
Washington,  DC  20423)  or  by  calling 
Elaine  Kaiser,  Chief  of  SEA,  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
pubUc  use.  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  4, 1994. 

By  the  Commission,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  94-27887  Filed  11-9-94;  8:45  am] 
BILLING  CODE  703S-01-P 


■  NW  was  authorized  to  discontinue  operations 
between  milepost  BE-8.6  at  Montcalm  and  milepost 
BE-13.9  at  McComas  in  Norfolk  and  Western 
Railway  Coaxpany — Discontinuance  Exemption — In 
Mercer  County.  WV.  Docket  No.  AB-290  (Sub-No. 
83X)  (ICX:  served  May  17. 1990). 


^  A  stay  will  be  issued  routinely  by  the 
Commission  in  tbose  proceedings  where  an 
informed  decision  on  environmental  issues 
(whether  raised  by  a  patty  or  by  the  Commission's 
Section  of  Environmental  Analysis  in  its 
independent  investigation)  cannot  be  made  prior  to 
the  effective  date  of  the  notice  of  exemption:  See 
Exemption  of  Out-of-Service  Rail  Lines,  5  LCC.2d 
377  (1989).  Any  entity  seeking  a  stay  on 
environmental  concerns  is  encouraged  to  file  its 
request  as  soon  as  possible  in  order  to  permit  the 
Commission  to  review  and  act  on  the  request  before 
the  eflective  date  of  this  exemption. 

'See  Exempt,  of  Rail  Abandonment — Offers  of 
Finan.  Assist.  4  LCC2d  164  (1987). 

*The  Commission  will  accept  a  late-filed  tMil  use 
request  as  long  as  it  retains  jurisdiction  to  do  so. 


5fie«4 
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DEPARTMENT  OF  JUSTICE 

Dnig  EnforcenMnt  Adminteftayon 

Controlied  Substances:  Estat)iished 
nwissa  iV94  AQgregais  Kfoaucuon 
Quota 

AQENCY:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Nodce  of  a  final  revised   - 
aggregate  production  quota  for  1994. 


The  interim  notice  (59  FR 
49256.  September  27, 1994)  which 
established  a  revised  1994  aggregate 
production  quota  for  methylphenidate,  a 
Schedule  II  controlled  substance,  as 
required  under  the  Controlled 
Substances  Act  (CSA)  (21  USC  826),  is 
adopted  without  change. 
EFFECTIVE  DATE:  This  order  is  effective 
upon  November  10, 1994. 

FOR  FUimCR  INFORMATION  CONTACT: 
Howard  McClain,  \r..  Chief.  Drug  & 
Chemical  Evaluation  Section,  Drug 
EnfcHtxment  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPP(.E1MENTARV  INFORMATION:  Section 
306  of  the  Controlled  Substances  Act 
(21  U.S.C.  826)  requires  the  Attorney 
General  to  estabUsh  aggregate 
production  quotas  for  controlled 
substances  in  Schedules  I  and  II  each 
year.  This  lesponsibility  has  been 
delegated  to  the  Administrator  of  the 
DEA  pursuant  to  Section  0.tOO  of  Title 
28  of  the  Code  of  Federal  Regulations. 
The  Administrator,  in  turn,  has 
redelegated  this  function  to  the  Deputy 
Administrator  pursuant. to  59  FR  23637 
(May  6. 1994). 

On  September  27, 1994,  an  interim 
notice  establishing  a  revised  1994 
aggregate  production  quota  for 
methylphenidate  was  published  in  the 
Federal  Register  (59  FR  49256).  All 
interested  persons  were  invited  to 
comment  on  or  object  to  this  proposed 
aggregate  production  quota  on  or  before 
October  27, 1994.  No  comments  or 
objections  were  received.  The  interim 
notice  is  adopted  without  change. 

The  Office  of  Mani^gement  and  Budget 
has  detennined  that  notices  of  aggregate 
production  quotas  are  not  subject  to 
centrahzed  review  under  Executive 
Order  12866.  This  action  has  been 
analyzed  in  accordance  with  the 
principles  and  oitaria  contained  in 
Executive  Order  12612,  and  it  has  been 
detenninad  that  this  matter  does  not 
have  Miflkiettt  fBdaraUsm  impHcatians 
to  wanaut  the  preparation  of  a 
Federalism  Assessment 

The  Deputy  Administiator  herd>y 
certifies  tiiat  this  actien  will  have  no 
significant  ^'"paTt  upon  small  entities 


adiaee  interests  must  be  considered 
under  the  Regulatory  Flexibitity  Act,  5 
U.S.C  601,  et  seq.  The  astabfishoent  of 
annual  aggregate  production  quotas  for 
Schedules  I  and  D  controlled  sobstances 
is  mandated  by  law  and  by  inleniuti<mal 
treaty  obUgations.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  raanufectiuers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Deputy  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  Section  306 
of  the  Controlled  Substance  Act  of  1970 
(21  U.S.C  826),  delegated  to  the 
Administrator  of  the  DEA  by  Section 
0.100  of  Title  28  of  the  Code  of  Federal 
Regulations,  and  redelegated  to  the 
Deputy  Administrator,  pursuant  to  59 
FR  23637  (May  6, 1994),  the  Deputy 
Administrator  hereby  orders  that  the 
1994  revised  aggregate  productioD  quota 
for  methylphenidate,  expressed  in 
grams  of  anhydrous  base,  be  established 
as  follows: 


Basic  ciass 

Established 

revised 

1994  quotas 

(in  grams) 

Metttylpheniriale 

8.188.000 

Dated:  Novembw  3, 1994. 
(FR  Doc  94-27812  Filed  ll-»-M;  6:45  ami 


DEPARTMENT  OF  LABOR 

Ofllcs  of  th«  Secrstary 

Bureau  of  Intamatfonal  Labor  Affairs; 
U.S.  National  Adminiatrattva  Omca; 
North  Amarlcan  Aorssiwsnt  on  Labor 
Cooperation;  NoUca  of  Datarmlnatlon 
RsQardlng  ftavtew  of  Sutxnissiofi 
#940004 

AQENCY:  Office  of  the  Secretary.  Labor. 
ACnOM:  Notice. 

StlMMARV:  The  U.S.  National 
Administrative  OfGce  (NAO)  gives 
notice  that  oo  November  4, 1994. 
Submission  #940004  wras  accepted  far 
review.  The  submissioD  was  fiJed  with 
the  NAO  OB  September  12, 1994  by  the 
United  Electrical,  Radio  and  Maddne 
Workers  of  America  (l^)  aad  concerns 
the  t^peiatiaiia  of  an  asaployer  in  Qudad 
Juarez,  State  of  Chihuahua.  Mexico.  The 
allegations  of  the  safaniasioB  relate 
prtecipaUy  to  the  ri^  of  freedoB  of 
assodatkn  and  the  right  to  organize. 

Artide  16(3)  of  the  North  Amezicaa 
Agreement  on  Labor  Coopeiatioa 


(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO.  The  objective  of  the  review 
of  the  submisnon  will  be  to  ^ther 
information  to  assist  the  NAO  to  better 
understand  and  publicly  report  on  the 
Government  of  Mexico's  promotion  of 
compliance  with,  and  effective 
enforcement  of,  its  labor  law  through 
appropriate  government  action,  the 
availability  of  enforcement  procedures, 
and  procedural  guarantees,  as  set  out  in 
Articles  3, 4,  and  5  of  the  NAALC. 

EFFECTIVE  DATE:  November  4, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office, 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  C-4327. 
Washington.  DC  20210.  Telephone: 
(202)  501-6653  (this  is  not  a  toll-fi«e 
number). 

SUPPt.EMENTARY  INFORMATION:  On 
September  12. 1994  the  UE  filed  a 
submission  with  the  NAO  concerning 
allegations  involving  the  operations  of 
an  employer  in  Qudaid  Juarez,  State  of 
Chihuahua.  Mexico.  The  allegations  of 
the  submission  relate  principally  to  the 
right  of  freedom  of  association  and  the 
right  to  organize. 

Article  16(3)  of  the  NAALC  provides 
for  the  review  of  labor  law  matters  in 
Canada  and  Mexico  by  the  NAO.  "Labor 
law"  is  defined  in  Article  49  of  the 
NAALC  to  include  freedom  of 
association  and  the  right  to  organize. 

The  procedural  guidelines  for  the 
NAO.  published  in  the  Fedwal  Register 
on  April  7. 1994.  specify  that,  in 
general,  the  Secretary  of  the  NAO  shall 
accept  a  submission  for  review  if  it 
raises  issues  relevant  to  labor  law 
matters  in  Canada  or  Mexico  and  if  a 
review  would  further  the  objectives  of 
the  NAALC 

Submission  #940004  relates  to  labor 
law  matters  in  Mexica  A  review  would 
also  appear  to  further  the  obiactives  of 
the  NAALC  as  set  out  in  Article  1, 
which  include  ifiaproving  working 
conditions  and  living  standards  in  each 
Party's  territory;  promoting,  to  the 
maximum  extent  possible,  the  labor 
principles  set  out  in  Annex  1  of  the 
NAALC  among  them  fieedom  of 
association  and  the  right  to  organize; 
promoting  compliance  with,  and 
effective  enforcement  by  eadi  Party  of, 
its  labor  law;  and  fostering  transparency 
hi  the  administration  of  l^Mr  law. 
Accordiagly.  the  snbmission  has  been 
aooepted  tat  review.  However, 
acceptance  for  review  is  not  intended  to 
indicate  any  determination  as  to  the 
validity  or  accuracy  of  the  aUegations 
contained  in  tiM  submission. 


The  objective  of  the  review  will  be  to 
gather  information  to  assist  the  NAO  to 
better  imderstand  and  publicly  report 
on  the  Government  of  Mexico's 
promotion  of  compliance  with,  and 
effective  enforcement  of,  its  labor  law 
through  appropriate  government  action, 
the  availability  of  enforcement 
procedures,  and  procedural  guarantees, 
as  set  out  in  Articles  3,  4,  and  5  of  the 
NAALC.  The  review  will  focus  on  labor 
laws  that  guarantee  the  right  of 
association  and  the  right  to  organize 
freely  and  prohibit  interference  with  the 
efforts  of  workers  to  exercise  those 
rights.  The  review  will  be  completed, 
and  a  pubUc  report  issued,  within  120 
days,  or  180  days  if  circiunstances 
require  an  extension  of  time,  as  set  out 
in  the  procedural  guidelines  of  the 
NAO. 

Signed  at  Washington,  DC,  on  November  4, 
1994. 

Iraaema  T.  Garza, 

Secretary.  U.S.  National  Administrative 
Office. 

[FR  Doc.  94-27885  Filed  11-9-94;  8:44  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-237] 

Commonwealth  Edison  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  a  schedular 
exemption  from  the  requirement  of  10 
CFR  Part  50,  Appendix  J,  to  FaciHty 
Operating  License  No.  DPR-19,  issued 
to  Comicfonwealth  Edison  Company, 
(ComEd  the  licensee),  for  operation  of 
the  Dresden  Nuclear  Power  Station, 
Unit  2,  located  in  Grundy  Coiuity. 
Illinois. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  exemption  from  the 
requirements  of  Section  III.A.6.(b)  (Type 
A  test)  of  Appendix  J  to  10  CFR  Part  50 
relating  to  the  primary  reactor 
containment  l^kage  testing  for  water 
cooled  reactors.  The  purpose  of  the  test 
is  to  assure  that  leakage  through  the 
primary  reactor  containment  shall  not 
exceed  allowable  leakage  rate  values  as 
specified  in  the  Technical 
Specifications  (TS)  and  that  periodic 
surveillance  is  performed. 

The  proposed  action  is  in  accordance 
with  the  hcensee's  request  fm  an 
exemption  dated  October  28, 1994. 


Need  for  the  Proposed  Action 

The  licensee  requested,  pursuant  to 
10  CFR  50.12(a),  a  one-time  scheduler 
exemption  for  Dresden,  Unit  2,  from  the 
integrated  leak  rate  test  (ILRT)  intervals 
for  the  Type  A  leak  rate  test  required  by 
10  CFR  Part  50,  Appendix  J.  Section 
lIl.A.6.(b).  The  exemption  is  requested 
to  avoid  the  potential  for  a  reactor 
shutdowrn.  If  a  forced  outage  is  imposed 
to  perform  testing,  it  would  present 
undue  hardship  and  cost  in  the  form  of 
increased  radiological  exposure. 
Furthermore,  if  a  forced  outage  is 
imposed  to  perform  the  required  testing, 
an  additional  plant  shutdown  and 
startup  will  be  required.  ComEd  has  had 
to  reschedule  the  Dresden,  Unit  2, 
refueling  outage  from  September  1994  to 
July  1995,  because  of  two  forced 
maintenance  outages.  Increasing  the 
interval  between  refueling  outages  will 
cause  Dresden,  Unit  2,  to  exceed  the 
Type  A  leak  rate  testing  surveillance 
interval  required  for  the  Type  A  leak 
rate  test  which  can  not  be  performed 
during  reactor  operation. 

Environmental  Impacts  of  the  Proposed 
Action 

The  proposed  action  includes  an 
exemption  from'performing  the  Type  A 
test  for  a  maximum  period  of  242  days 
beyond  the  required  Appendix  J  test 
interval.  As  stated  in  10  CFR  Part  50, 
Appendix  J,  the  purpose  of  the  primary 
containment  leak  rate  testing 
requirements  is  to  ensure  that  leakage 
rates  are  maintained  vnthin  the  TS 
requirements  and  to  assure  that  proper 
maintenance  and  repairs  are  performed 
throughout  the  service  life  of  the 
containment  boundary  components.  The 
requested  exemption  is  consistent  with 
the  intent  of  10  CFR  50.12(a),  in  that  it 
represents  a  one-time  only  schedular 
extension  of  short  duration.  The 
required  leak  tests  will  still  be 
performed  to  assess  compliance  with  TS 
requirements,  albeit  later,  and  to  assure 
that  any  required  maintenance  or  repair 
is  performed.  As  noted  in  Section 
in.A.6.(b)  of  Appendix  J,  it  was 
intended  that  the  testing  be  performed 
during  refueling  outages  or  other 
convenient  intervals.  Extending  the 
Appendix  J  interval  by  a  small  amoimt 
to  reach  the  next  refueling  outage  will 
not  significantly  impact  the  integrity  of 
the  containment  boundary  and, 
therefore,  will  not  significantly  impact 
the  consequences  of  an  accident  or 
transient  in  the  unlikely  event  of 
occurrence  during  the  242  day  extended 
period.  In  order  to  provide  an  added 
margin  of  safety  and  to  account  for 
possible  increases  in  the  leakage  rates  of 
imtested  volimies  during  the  relatively 


short  period  of  the  exemption.  Dresden 
Unit  2  will  impose  an  administrative 
limit  for  minimum  pathway  leakage  of 
85  percent  of  0.75La  for  the  remaining 
Unit  2  fuel  cycle.  Past  Unit  2  local  leak 
rate  test  data  have,  in  general, 
demonstrated  good  leak  rate  test  results. 
The  two  consecutive  Type  A  ILRT 
failures  that  have  placed  Unit  2  on  the 
accelerated  test  schedule  were  the  result 
of  the  addition  of  Type  B  and  C  test 
results  to  the  Type  A  leakage  and  not 
problems  with  the  Type  A  test 
boundaries.  The  containment  leakage 
rate  minus  the  Type  B  and  C  leakages 
for  the  last  two  Type  A  test  failures 
during  D2R12  and  D2R13  were  285.50 
standard  cubic  feet  per  hour  (scfh)  and 
302.62  scfh,  respectively.  These  values 
are  47  percent  and  50  percent  of  the 
Type  A  ILRT  acceptance  criteria  of 
610.56  scfh  (.75La).  The  above  data, 
along  with  the  station  imposed  limit  for 
minimum  pathway  leeikage,  provide  a 
basis  for  showing  that  the  probability  of 
exceeding  the  off  site  dose  rates 
established  in  10  CFR  Part  100,  will  not 
be  increased  by  extending  the  current 
Type  A  testing  interval  for  a  maximum 
of  242  days.  "Hie  proposed  exemption 
does  not  affect  plant  nonradiological 
effluents  and  has  no  other 
environmental  impact.  Therefore,  the 
Commission  concludes  there  are  no 
measurable  environmental  impacts 
associated  with  the  proposed 
exemption. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no.  measurable  environmental 
impact  associated  with  the  proposed 
exemption,  any  alternatives  with  equal 
or  greater  environmental  impact  need 
not  be  evaluated.  The  principal 
alternative  to  the  exemption  would  be  to 
require  rigid  compliance  with  the 
requirements  of  Section  III.A.6.(b)  of 
Appendix  J  to  10  CFR  Part  50.  Such 
action  would  not  enhance  the  protection 
of  the  environment  and  would  result  in 
unjustified  costs  for  the  licensee. 

Alternate  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  considered 
previously  in  the  Final  Environmental 
Statements  for  Dresden,  Units  2  and  3, 
dated  November  1973. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  Illinois 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 
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Band  upon  the  foregoing 
environmental  assessment,  the 
Commission  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  envinmment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  exempticm. 

For  further  details  with  respect  to  this 
action,  see  the  licensee's  request  for 
exemption  dated  October  28, 1994. 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room.  The  Gelman  Building.  2120  L 
Street.  NW..  Washington.  D.C,  and  at 
the  local  pubUc  document  room  located 
at  the  Morris  Public  library,  604  Liberty 
Street.  Morris.  Illinois  60451. 

Dated  at  Rockville,  Maryland,  diia  4th  day 
of  November.  1994. 

For  the  Nuclear  Regulatory  Commission. 
Robart  A.  Capra, 

Dir&dor,  Profeet  Directomte  nJ/2.  Division  of 
Beactor  Projecta—tn/IV.  Offico  OfNudoar 
Baactor  Keguhtion. 
(PR  Doc  04-27860  Filed  ll-9-«4:  «:45  am] 
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MahM  Yank**  Atomic  Power  Co.; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regtilatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  Facility  Operating  Ucense  No. 
DFR-36,  issued  to  Maine  Yankee 
Atomic  Power  Company,  (the  licensee), 
for  operation  of  the  Maine  Yankee 
Atomic  Power  Station,  located  in 
Wiscasset,  Maine. 

Eavironniental  Assessment 

Identification  of  the  Imposed  Action 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
August  5, 1994.  for  an  exemption  from 
certain  requirements  of  10  CFR  Part  73, 
Appendix  B,  '■General  Criteria  for 
Security  Personnel."  The  requested 
exemption  would  relieve  two  security 
officers  from  meeting  the  distant  visual 
acuity  requirements  in  one  eye,  which 
was  not  discovered  at  the  time  of  their 
initial  employment  screening  in  1989 
and  1990. 

The  Need  for  the  Proposed  Action 

Pursuant  to  10  CFR  Part  73.  Appendix 
B,- security  persannel  who  are 
responsible  for  the  protection  of  special 
nuclear  n^aterial  on  site  or  in  transit 
ahould.  like  other  elements  of  the 


physical  security  system,  be  required  to 
meet  minimum  criteria  to  ansure  that 
they  will  eSactively  perfiann  their 
tfajpTMMt  security-related  job  duties. 

Tne  Code  of  Federal  Regulations  at  10 
CFR  Part  73,  Appendix  B,  Section 
I.B.b.(l)(a).  "Vision."  specifies,  in  part 
that:  For  each  individtial  (security 
officer),  distant  visual  acuity  in  each  eye 
shall  be  correctable  to  20/30  (Snellen  or 
equivalent)  in  the  better  eye  and  20/40 
in  the  other  eye  with  eye^asses  or 
contact  lenses. 

At  the  time  of  their  employment  in 
1989  and  1990,  the  two  subject  security 
ofRcers  were  screened  using  a  licensee- 
generated  form  that  was  based  on  the 
requirements  of  Appendix  B  to  10  CFR 
Part  73.  However,  the  form  did  not 
properly  reflect  the  correct  distant 
visual  acuity  requirements  of  the  "other 
eye."  On  July  28. 1994.  the  discrepancy 
between  the  licensee's  form  and  the 
requirements  of  10  CFR  Part  73. 
Appendix  B,  Section  LB.b.(l)(a)  was 
noted  for  the  first  officer.  A  review  of 
the  visual  examination  records  for  all 
security  officers  found  a  second 
fnft<"¥y  in  which  the  distant  visual 
actiity  requirement  was  not  met  for 
another  sectirity  officer. 

The  licensee  nas  provided  expert 
professional  medical  opinions  asserting 
that  each  officer  has  normal  peripheral 
vision,  normal  peripheral  depth 
perception,  and  normal  binocular 
acuity.  Further,  each  security  officer 
uses  the  right  eye  for  firearms  siting  and 
each  currently  tests  20/20  in  the  right 
eye.  Finally,  the  licensee  has  conunitted 
to  have  each  security  officer's  vision 
tested  by  its  optometrist  every  6  months 
to  ensure  no  significant  visual 
deterioration  occivs.  The  criteria  to 
establish  that  no  significant  visual 
deterioration  has  occurred  will  be: 

1.  Vision  in  the  better  eye  will  be  at 
least  20/30  corrected  or  uncorrected. 

2.  Vision  in  the  other  eye  will  be 
monitored.  If  eyesight  in  the  other  eye 
should  worsen,  immediate  testing  will 
be  performed  to  demonstrate  that  the 
individual  is  physically  capable  of 
meeting  all  the  requirements  of  the 
Maine  Yankee  Security  Training  and 
Qualification  Plan  prior  to  being 
reassigned  duties  of  an  armed  security 
officer.  (This  testing  will  include  the 
complete  firearms  qualification  cotirse.) 

3.  The  remaining  vision  criteria  of  10 
CFR  Part  73.  Appendix  B.  will  be  niet 
or  exceeded. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Cammissioo  has  completed  its 
evaluation  of  the  proposed  action, 
including  the  expert  proCessioBal 
medical  opinions,  vision  screening 


resuhs,  firearms  quaUficatkms,  and  the 
proposed  aheniate  quaUficatioo  criteria 
the  Hcensee  has  docomented.  The 
expert  profisssional  medical  opinions 
assert  that  the  diminished  central  visual 
acuity  for  each  officer's  left  03^0  has 
existed  since  Imth  for  one,  and  dnoe 
about  the  age  of  four,  for  the  other. 
Thus,  the  early  age  of  onset  and  the 
nature  of  both  conditions  contribute  to 
relative  functional  normafity  for  eacji 
officer.  Further,  each  officer  has  normal 
periphwal  vision,  normal  peripheral 
depdi  perception,  and  noimal  oinocuiar 
acuity. 

The  imderlying  purpose  for  requiring 
vision  criteria  for  security  officers  is  to 
ensure  that  they  can  efiectively  perform 
their  assigned  security-related  job 
duties.  E3q)ert  professional  opinions 
assert  that  each  officer  has  relative 
functional  normahty  and  that  an 
exception  could  thus  l>e  made  because 
of  the  longevity  of  their  vision  loss  (they 
have  adapted  and  effectively 
compensate  for  diminished  central 
visual  acuity  in  their  left  eye). 

Accordingly,  the  Commission 
concludes  that  an  exemption  to  allow 
continued  service  of  the  two  subject 
employees  as  seciuity  officers  at  Maine 
Yankee  Atomic  Power  Station  would 
not  result  in  a  reduction  in  the  physical 
protection  capabilities  for  the  protection 
of  special  nuclear  material — either  on 
site  or  in  transit — or  of  Maine  Yankee 
Atomic  Power  Station.  Consequently, 
the  Commission  concludes  that  there 
are  no  significant  radiological  impacts 
associated  with  the  proposed  action. 

AHemativea  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  enviroiunental  impact  need  not 
be  evaluated.  The  principal  alternative 
to  the  action  would  be  to  deny  the 
request.  £)enial  of  the  requested  action 
would  not  significantly  enhance  the 
environment  in  that  the  proposed  action 
will  resuh  in  visual  capabilities  for  two 
security  officers  that  are  substantially 
equivalent  to  the  existing  requirements. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  Related  to  Operation  of 
Maine  Yankee  Atomic  Power  Station. 

Agencies  and  Persons  Consulted 

The  NRC  staff  reviewed  the  licensee's 
request  and  did  not  consult  otiier 
agencies  or  persons. 


Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Conunission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  enviroiunent.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  5, 1994.  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
The  Gelman  Building.  2120  L  Street 
NW..  Washington,  DC  20555,  at  the 
local  public  document  room  located  at 
the  Wiscasset  Public  Library.  High 
Street.  P.O.  Box  367.  Wiscasset,  Maine 
04578. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Commission. 
Walter  R.  Butler. 

Director,  Prefect  Directorate  1-3,  Division  of 
Reactor  Projects — I/n.  Office  of  Nuclear 
Reator  Regulation. 

(FR  Doc.  94-27861  Filed  11-9-94;  8:45  am) 

BILLMG  COOE  7SM-01-M 


[Docket  No.  50-286] 

Power  Authority  of  the  State  of  New 
York;  Notice  of  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  Ucensa 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
gremted  the  request  of  the  Power 
Authority  of  the  State  of  New  York  (the 
licensee)  to  withdraw  its  September  29, 
1994,  application  for  proposed 
amendment  to  Facility  Operating 
License  No.  0111-64  for  Indian  Point 
Nuclear  Generating  Unit  No.  3.  located 
in  Westchester  County,  New  York. 

The  proposed  amendment  would 
have  revised  the  facility  technical 
specifications  to  allow  a  one-time 
extension  to  the  30-month  interval 
requirement  for  the  leak  rate  testing  of 
Residual  Heat  Removal  contaiim[ient 
isolation  valves  AC-732.  AC-741,  AC- 
MOV-743.  AC-^OV-744.  and  AC- 
MOV-1870. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  October  5. 1994 
(59  FR  50777).  However,  by  letter  dated 
November  2, 1994,  the  licensee 
withdrew  the  proposed  amendment. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  29, 1994. 
and  the  licensee's  letter  dated  November 
2. 1994.  whidi  withdrew  the 


application  for  license  amendment.  The 
above  dociunents  are  available  for 
public  inspection  at  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building.  2120  L  Street  NW., 
Washington,  DC  and  at  the  White  Plains 
Public  Library.  100  Marline  Avenue, 
White  Plains,  New  York  10610. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
John  E.  Menning, 

Acting  Project  Manager,  Project  Directomte 
I-I,  Division  of  Reactor  Projects— I/II.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  94-27862  Filed  11-9-94;  8:45  am] 
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Power  Authority  of  the  State  of  New 
York;  Indian  Point  Nuclear  Generating 
Unit  No.  3;  Exemption 

I 

The  Power  Authority  of  the  State  of 
New  York  (the  licensee]  is  the  holder  of 
Facility  Operating  License  No.  DPR-64, 
which  authorizes  operation  of  the 
Indian  Point  Nuclear  Generating  Unit 
No.  3  (IP3).  The  license  provides,  among 
other  things,  that  the  licensee,  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  now  or 
hereafter  in  effect. 

The  facility  consists  of  a  pressurized 
water  reactor  at  the  licensee's  site 
located  in  Westchester  County,  New 
York. 

n 

By  letter  dated  September  29, 1994, 
the  licensee  requested  an  amendment  to 
the  Technical  Specifications  (TSs)  that 
would  allow  Residual  Heat  Removal 
(RHR)  containment  isolation  valves  AC- 
732,  AC-741.  AC-MOV-743,  AC-MOV- 
744,  and  AC-MOV-1870  Type  C  local 
leak  rate  tests  (LLRTs)  to  be  performed 
during  refueling  outage  (RFO)  9/10, 
scheduled  for  spring  of  1996.  In 
addition,  the  licensee's  letter  requested 
an  exemption  from  the  requirements  of 
the  Code  of  Federal  Regulations  (CFR) 
since  10  CFR  Part  50,  Appendix  J, 
Paragraph  ni.D.3,  requires  that  licensees 
perform  Type  C  tests  during  each 
reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years. 
Type  C  tests  are  LLRTs  of  containment 
isolation  valves. 

The  Ucensee  commenced  operating  on 
24-month  fuel  cycles  in  August  1992, 
instead  of  the  previous  18-month  fuel 
cycles,  starting  with  fuel  cycle  9.  The 
requirements  of  10  CFR  Part  50, 
Appendix  J,  Paragraph  in.D.3,  indicate 


that  Type  C  LLRTs  must  be  performed 
during  each  reactor  shutdovm  for 
refueling  at  intervals  no  greater  than  2 
years  (24  months).  On  January  12, 1993, 
the  NRC  staff  issued  an  exemption  that 
allowed  Type  C  LLRTs  to  be  performed 
at  intervals  up  to  30  months,  thus, 
permitting  operating  on  a  24-month  fuel 
cycle. 

Approximately  6  months  after  startup 
from  RFO  8/9,  IP3  began  an  extended 
unplanned  nonrefueling  outage.  In 
November  and  December  of  1994,  RHR 
containment  isolation  valves  AC-732, 
AC-741.  AC-MOV-743.  AC-MOV-744. 
and  AC-MOV-1870  are  due  for  their 
Type  C  LLRT.  Currently,  the  interval  for 
Type  C  testing  of  these  valves  is  30 
months.  Therefore,  the  licensee 
requested  a  one-time  schedular 
exemption  to  allow  Type  C  LLRTs  of  the 
above  listed  valves  to  be  deferred  until 
the  9/10  RFO.  which  is  currently 
scheduled  for  the  spring  of  1996. 

By  letter  dated  November  2, 1994,  the 
licensee  requested  withdrawal  of  the 
proposed  changes  to  the  TSs  and 
modified  the  exemption  request. 
Specifically,  the  licensee  requested  that 
the  exemption  extend  until  the  return  to 
power  following  the  ciurent  outage, 
which  is  defined  as  prior  to  T,vg 
exceeding  350°  F.  The  NRC  staff  granted 
the  request  for  withdrawal  of  the 
proposed  changes  to  the  TSs  in  a  letter 
dated  November  3, 1994. 

Ill 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  pubUc 
health  and  safety,  and  are  consistent 
with  the  common  defense  and  security 
and  (2)  when  special  circumstances  are 
present.  According  to  10  CFR 
50.12(a)(2)(ii),  special  circiunstances  are 
present  whenever  application  of  the 
regulation  in  the  particular 
circumstances  is  not  necessary  to 
achieve  the  imderlying  purpose  of  the 
rule.  

The  CFR  at  10  CFR  part  50,  Appendix 
J,  Paragraphs  ni.D.3.  states:  'Type  C 
tests  shall  be  performed  during  each 
reactor  shutdown  for  refueling  but  in  no 
case  at  intervals  greater  than  2  years 
*  *  *."  The  imderlying  purpose  of  the 
requirement  to  perform  Type  C 
containment  leak  rate  tests  at  intervals 
not  to  exceed  2  years  is  to  ensure  that 
any  potential  leakage  pathways  through 
the  containment  boundary  are  identified 
within  a  time  span  that  prevents 
significant  degradation  from  continuing 
or  being  unknovm.  and  long  enough  to 
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allow  the  test  to  be  conducted  during 
scheduled  refueling  outages.  The 
requirements  to  perform  Type  C  LLRTs 
at  intervals  no  greater  than  2  years 
presumed  the  2-year  time  interval  was 
adequate  to  accommodate  the  12-month 
fuel  cycles  which  were  common  when 
Appendix )  to  10  CFR  part  50  was 
published  in  1973.  However,  IP3,  along 
with  several  other  facilities,  are  utilizing 
core  designs  which  allow  operation  on 
a  24-month  cycle.  In  January  12.  1993. 
the  NRC  staff  issued  an  exemption  that 
allowed  Types  B  and  C  LLRTs  to  be 
performed  at  intervals  up  to  30  months, 
thus,  permitting  operation  on  a  24- 
month  fuel  cycle. 

The  licensee  conmienced  operating  on 
24-month  fuel  cycles,  instead  of  the 
previous  18-month  fuel  cycles,  starting 
with  fuel  cycle  9.  Fuel  cycle  9  started 
in  August  1992.  Approximately  6 
months  after  startup  6x>m  8/9  RFO,  IPS 
began  an  extended  implanned 
nonrefueling  outage.  Startup  from  the 
outage  is  currently  expected  for  early 
1995.  After  startup  from  the  current 
outage,  the  plant  expects  to  tun  until  its 
next  FRO  9/10  which  is  scheduled  to 
begin  in  spring  of  1996.  In  November 
and  December  of  1994.  RHR 
containment  isolation  valves  AC-732, 
AC-741.  AC-MOV-743.  AC-MOV-744, 
and  AC-MOV-1870  are  due  for  their 
Type  C  LLRT. 

Currently,  the  interval  for  Type  C 
testing  of  these  valves  is  30  months. 
These  LLRTs  are  normally  performed 
during  a  refueling  outage  when  the 
reactor  is  defueled  and  the  RHR  system 
is  not  providing  a  source  of  cooling 
water.  The  current  outage  is  a 
nonrefueling  outage;  therefore,  the 
reactor  is  not  defueled  and  RHR  system 
is  providing  core  cooling  water.  The 
licensee's  procedure  and  the  system 
design  require  the  RHR  system  to  be  out 
of  service  in  order  to  perform  the 
LLRTs.  The  licensee  has  requested  a 
one-time  schedular  exemption  to  allow 
Type  C  LLRTs  of  the  above  listed  valves 
to  be  deferred  to  provide  additional  time 
to  Rnalize  plans  to  accomplish  this 
testing. 

The  NRC  staff  has  reviewed  the  LLRT 
data  provided  by  the  licensee  as  well  as 
methodology  used  by  the  licensee  to 
extrapolate  LLRT  data  to  a  30-month 
test  interval  and  the  staff  concludes  that 
there  is  reasonable  assurance  that  the 
containment  leakage  rate  would  be 
maintained  within  acceptable  limits 
with  a  one-time  LLRT  interval  increase 
until  the  return  to  power  following  the 
current  outage,  which  is  deHned  as  prior 
T,vg  exceeding  350  "F.  As  a  result,  the 
application  of  the  regulation  in  the 
particular  ciroimstances  is  not 
necessary  to  achieve  the  underlying  * 


purpose  of  the  rule.  Thus,  there  are 
special  circumstances  present  which 
satisfy  the  requirements  of  10  CFR 
50.12(a)(2)(ii). 

IV 

Accordingly,  the  Commission  has 
determined,  pursuant  to  10  CFR  50.12, 
that  (1)  the  exemption  as  described  in 
Section  III  are  authorized  by  law,  will 
not  endanger  life  or  property,  and  are 
otherwise  in  the  public  interest  and  (2) 
special  ciraunstances  exist  pursuant  to 
10  CFR  50.12(a)(2)(ii).  Therefore,  the 
Commission  hereby  grants  the  following 
exemption: 

The  Power  Authority  of  the  State  of  New 
York  is  exempt  from  the  requirement  of  10 
CFR  part  50,  Appendix ).  Paragraph  III.D.3. 
in  that  the  interval  for  Type  C  tests  of  RHR 
containment  isolation  valves  AC-732,  AC- 
741,  AC-MOV-743.  AC-MOV-744,  and  AC- 
MOV-1870  may  be  extended  until  the  return 
to  power  following  the  current  outage  at 
Indian  Point  Nuclear  Generating  Unit  No.  3, 
which  is  defined  as  prior  to  T.,,  exceeding 
350  •?. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  Exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (59  FR  54478). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockeville,  Maryland,  this  4th  day 
of  November,  1994. 

For  the  Nuclear  Regulatory  Conunission.  . 
Frederick  J.  Hebdoa, 

Acting  Director.  Division  of  Reactor  Projects — 
////,  O^ce  of  Nuclear  Reactor  Regulation. 

|FR  Doc.  94-27863  Filed  11-9-94:  8:45  ami 
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[Docket  No.  030-06300;  Uc«ns«  No.  37- 
13129-01;  EA  94-114] 

Radiation  Management  Consultants; 
Ptiiladelphia,  Pennsylvania;  Order 
Imposing  Civil  Monetary  Penalty 

1 

Radiation  Management  Consultants 
(Licensee)  is  the  holder  of  Byproduct 
Materials  License  No.  37-13129-01 
(License)  issued  by  the  Nuclear 
Regulatory  Commission  (NRC  or 
Commission)  on  April  13, 1992.  The 
license  authorizes  the  Licensee  to 
possess  and  use  certain  byproduct 
materials  in  accordance  with  the 
conditions  specified  therein.  The 
license  is  due  to  expire  on  April  30. 
1997.  In  addition,  on  December  13. 
1993,  the  Licensee  requested 
termination  of  the  license. 

II 

An  inspection  of  the  Licensee's 
activities  was  conducted  on  December 


9-10,  1993.  The  results  of  this 
inspection  indicated  that  the  Licensee 
had  not  conducted  its  activities  in  full 
compliance  with  NRC  requirements.  A 
written  Notice  of  Violation  and 
Proposed  Imposition  of  Civil  Penalty 
(Notice)  was  served  upon  the  Licensee 
by  letter  dated  July  11. 1994.  The  Notice 
states  the  nature  of  the  violations,  the 
provision  of  the  NRC's  requirements 
that  the  Licensee  had  violated,  and  the 
amount  of  the  civil  penalty  proposed  for 
the  violations. 

The  Licensee  responded  to  the  Notice 
in  letters  dated  August  10,  and  August 
19, 1994.  In  its  response,  the  Licensee 
denies  two  of  the  violations  (F  and  G). 
and  either  admits  or  partially  admits  the 
other  six  violations.  In  addition,  the 
licensee  requests  remission  of  the  civil 
penalty. 

in 

After  consideration  of  the  Licensee's 
response  and  the  statements  of  fact, 
explanation,  and  argument  for 
mitigation  contained  therein,  the  NRC 
staff  has  determined,  as  set  forth  in  the 
Appendix  to  this  Order,  that  Violation 
F  should  be  withdrawn  and  that 
Violations  A-E,  G,  and  H,  occurred  as 
stated  in  the  Notice  and  that  the  penalty 
proposed  for  the  violations  designated 
in  the  Notice  should  be  imposed. 

IV 

In  view  of  the  foregoing  and  pursuant 
to  Section  234  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (Act),  42  U.S.C. 
2282,  and  10  CFR  2.205,  It  is  Hereby 
Ordered  That: 

The  Licensee  pay  a  civil  penalty  in  the 
amount  of  SI, 500  within  30  days  of  the  date 
of  this  Order,  by  check,  draft,  money  order, 
or  electronic  transfer,  payable  to  the 
Treasurer  of  the  United  States  and  mailed  to 
the  Director,  Office  of  Enforcement,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington,  D.C. 
20555. 

The  Licensee  may  request  a  hearing 
within  30  days  of  the  date  of  this  Order. 
A  request  for  a  hearing  should  be  clearly 
marked  as  a  "Request  for  an 
Enforcement  Hearing"  and  shall  be 
addressed  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission  Washington.  D.C.  20555. 
with  a  copy  to  the  Commission's 
Document  Control  Desk,  Washington, 
D.C.  20555.  Copies  also  shall  be  sent  to 
the  Assistant  General  Covmsel  for 
Hearings  and  Enforcement  at  the  same 
address  and  to  the  Regional 
Administrator,  NRC  Region  I,  475 
Allendale  Road,  King  of  Prussia,  PA 
19406. 

If  a  hearing  is  requested,  the 
Commission  will  issue  an  Order 
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designating  the  time  and  place  of  the 
hearing.  If  the  Licensee  fails  to  request 
a  hearing  within  30  days  of  the  date  of 
this  Order,  the  provisions  of  this  Order 
shall  be  effective  without  further 
pro(«edings.  If  payment  has  not  been 
made  by  that  time,  the  matter  may  be 
referred  to  the  Attorney  General  for 
collection. 

In  the  event  the  Licensee  requests  a 
hearing  as  provided  above,  the  issues  to 
be  considered  at  such  hearing  shall  be: 

(a)  Whether  the  Licensee  was  in 
violation  of  the  Commission's 
requirements  as  set  forth  in  the  Notice 
referenced  in  Section  II  above,  and 

(b)  Whether,  on  the  basis  of  such 
violations,  this  Order  should  be 
sustained. 

Dated  at  Rockville,  Maryland  this  3rd  day 
of  November,  1994. 

lames  Liebennan, 

Director,  Office  of  Enforcement. 

IFR  Doc.  94-27864  Filed  11-9-94;  8:45  am] 
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OFFICE  OF  SPECIAL  COUNSEL 

Appointment  of  Members  to  the 
Performance  Review  Board 

AGENCY:  U.S.  Office  of  Special  Counsel. 

ACTION:  Notice  of  appointment  of 
members  to  the  Performance  Review 
Board. 

SUMMARY:  This  notice  publishes  the 
name$  of  three  Performance  Review 
Board  members  as  required  by  5  U.S.C. 
4314(c)(4). 

The  following  persons  have  been 
appointed  to  and  will  serve  on  the 
Performance  Review  Board  for  Senior 
Executives  in  the  U.S.  Office  of  Special 
Counsel:  Susan  D.  McCluskey,  Chief 
Counsel  to  the  Chair,  Federal  Labor 
Relations  Authority;  Michael  W. 
Doheny.  Regional  Director,  Washington 
Regional  Office.  Federal  Labor  Relations 
Authority:  and  Mark  K.  Stephens, 
Associate  General  Counsel.  Office  of 
SBIC  Liquidation/Litigation,  Small 
Business  Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

M.  Marie  Glover.  Personnel  Officer. 
Management  Division,  U.S.  Office  of 
Special  Counsel.  1730  M  Street  NVV., 
Suite 300,  Washington,  DC.  20036- 
4505.  (202)  653-8964. 

Signed  on  this  4th  day  of  November  1994. 
Kathleen  D^  Kodi. 
Special  Counsel. 
IFR  Doc.  94-27796  Filed  11-9-94;  8:45  ami 
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OFFICE  OF  THE  UNITEO  STATES 
TRADE  REPRESENTATIVE 

[Docket  No.  301-93] 

Extension  of  Comment  Period  for 
Section  302  Investigation  of  Barriers  to 
Access  to  the  Auto  Parts  Replacement 
Market  in  Japan 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Extension  of  comment  period 
for  investigation  under  section 
302(b)(1)(A)  of  the  Trade  Act  of  1974.  as 
amended  (19  U.S.C.  2412(b)(1)(A),  of  the 
replacement  market  for  auto  parts  in 
Japan. 

summary:  On  October  1. 1994,  the 
United  States  Trade  Representative 
(USTR)  initiated  (59  FR  52034)  an 
investigation  under  section  302(b)(l)(A} 
of  the  Trade  Act  of  1974.  as  amended 
(the  Trade  Act),  with  respect  to  certain 
acts,  policies  and  practices  of  the 
Government  of  Japan  that  restrict  or 
deny  U.S.  auto  parts  suppliers'  access  to 
the  auto  parts  replacement  and 
accessories  market  in  Japan.  Parties  with 
a  significant  interest  in  the  Japanese 
auto  parts  replacement  amd  accessories 
market  have  requested  that  USTR 
extend  the  period  for  comments.  In 
response  to  this  request,  USTR  has 
decided  to  extend  the  closing  date  for 
the  comment  period  from  November  10. 
1994  until  Decnnber  1. 1994. 
ADDRESSES:  Office  of  the  United  States 
Trade  Representative,  600  17th  Street 
NW.,  Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Bums,  Director,  Japan  Affairs, 
(202)  395-5050,  or  James  Southwick, 
Assistant  General  Counsel,  (202)  395- 
7203.  For  further  information  regarding 
filing  procedures,  contact  Sybia 
Harrison,  Special  Assistant  to  the 
Section  301  Committee.  (202)  395-3432. 
SUPPLEMENTARY  INFORMATION:  Comments 
must  be  filed  in  accordance  with  the 
requirements  set  forth  in  15  CFR 
2006. 8(b)  (55  FR  20593)  and  are  due  no 
later  than  noon  on  December  1, 1994. 
Comments  must  be  in  English  and 
provided  in  tw^enty  copies  to:  Chairman, 
Section  301  Committee,  Room  223, 
USTR.  600  17th  Street,  NW., 
Washington,  DC  20506. 

Comments  will  be  placed  in  a  file 
(Docket  301-93)  open  to  public 
inspection  pursuant  to  15  CFR  2006.13, 
except  confidential  business 
information  exempt  from  public 
inspection  in  accordance  with  15  CFR 
2006.15.  Confidential  business 
information  submitted  in  accordance 
vdth  15  CFR  2006.15  must  be  clearly 
marked  "Business  Confidential"  in  a. 


contrasting  color  ink  at  the  top  61  each 

page  on  each  of  20  copies,  and  must  be 

accompanied  by  a  nonconfidential 

summary  of  a  confidential  informati(Hi. 

The  nonconfidential  summary  will  be 

placed  in  the  file  that  is  open  to  public 

inspection. 

Irving  A.  WilUamson. 

Chairman.  Section  301  Committee. 

[FR  Doc.  94-27908  Filed  11-9-94;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^939;  File  No.  SR-DGOC- 
94-06] 

Self-Regulatory  Organizations;  Delta 
Government  Options  Corp.;  Notice  of 
Filing  of  Proposed  Rule  Change 
Relating  to  the  Over-the-Counter 
Options  Tradtoig  System  Procedures 
for  Emergency  Contingencies  and 
Disaster  Recovery 

November  3.  1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  notice  is  hereby  given  that  on 
September  9. 1994.  the  Delta 
Government  Options  Corp.  ("Delta") 
filed  with  the  Securities  and  Exchange        V 
Commission  ("Commission")  the 
proposed,  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  items 
have  been  primarily  prepared  by  the 
self-regulator>'  organization.  On 
September  23, 1994.  Delta  filed  an 
amendment  to  the  proposed  rule 
change. 2  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulator>'  Organization's 
Statement  of  the  Terms  of  Sul>stance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  modify 
Delta's  Over-The-Counter  Options 
Trading  System  Procedures 
("Procedures")  relating  to  emergency 
contingencies  and  disaster  recovery.  In 
particular.  Delta  is  adopting  provisions 
governing  (1)  the  waiver  or  suspension 
of  Delta's  procedures;  (2)  action  by 
Delta's  management  on  behalf  of  Delta; 
and  (3)  interpretation  of  Delta's  rules. 


>  15  U.S.C.  Sr8s(bi;i)  (1988). 

'  The  amendment  modified  certaic  sections  of  the 
proposed  rule  change  to  correct  typographical 
errors  and  to  specify  which  members  of  Delta's 
senior  management  will  have  authority  under  the 
proposed  rule  change.  Letter  from  B8rr>'  E. 
Silverman,  President.  Delta,  to  Jerry  W.  Carpenter. 
Assistant  Director.  Securities  Processing  Regulation. 
Division  of  Market  Regulation.  Commission 
(September  22. 1994). 


UMI 
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II.  Self-Regulatory  Orsanization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Delta  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change^  The  text  of  these  statements 
may  be  examined  at  the  places  specifled 
in  Item  IV  below.  Delta  has  prepared 
summaries,  set  forth  in  sections  (A),  (B). 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
ChangB 

(a)  The  proposed  rule  change  will  add 
■  new  Article  XIX  to  Delta's  Procedures. 
Article  XIX  contains  Section  1901, 
"Waiver  or  Suspension  of  Procedures," 
Section  1902,  "Action  by  Delta."  and 
Section  1903.  "Interpretation  of  Rules." 
These  new  provisions  codify  Delta's 
existing  policies  regarding  emergency 
contingencies  and  disaster  recovery. 

Section  1901  will  permit  Delta's 
Board  of  Directors.  Chairman  of  the 
Board.  President.  Vice  President.  Chief 
Financial  Officer,  Secretary,  or 
Controller  (1)  to  extend  the  time  fixed 
by  any  provision  of  Delta's  Procedures 
or  any  regulations  issued  by  Delta  for 
the  doing  of  any  act  or  acts  or  (2)  to 
waive  or  to  suspend  any  provision  of 
Delta's  Procedures  or  any  regulations 
issued  by  Delta  if  they  judge  such 
extension,  waiver,  or  suspension  to  be 
necessary  or  expedient.  The  extension, 
waiver,  or  suspension  may  remain  in 
effect  only  for  sixty  days  unless 
approved  by  Delta's  Board  of  Directors. 

Section  1901  will  require  that  a 
written  report  of  the  extension,  waiver. 
or  suspension  be  filed  with  Delta  and 
shall  be  available  for  inspection  by  any 
participant.  The  written  report  will  set 
forth  the  pertinent  facts,  the  identity  of 
the  person  who  authorized  the 
extension,  waiver,  or  suspension,  and 
the  reason  the  extension,  waiver,  or 
suspension  was  deemed  necessary  or 
expedient.  No  written  report  will  be 
required  for  extensions  of  time  of  less 
than  eight  hours. 

Section  1902  will  permit  Delta's 
Board  of  Directors.  Chairman  of  the 
Board.  President,  Vice  President,  Chief 
Financial  Officer.  Secretary.  Controller, 
or  other  persons  designated  by  Delta's 
Board  of  Directors  to  act  on  behalf  of 
Deha  except  where  Delta's  Procedures 
require  action  by  the  Board  of  Directors. 
Section  1903  will  authorize  Deha's 
Board  of  Directors.  Chairman  of  the 


Board,  President,  any  committee  of  the 
Board  of  Directors,  or  any  designee  of 
the  Board  of  Directors  to  interpret 
Delta's  Procedures. 

(b)  The  proposed  rule  change  will 
enable  Delta  to  establish  contingency 
planning  and  disaster  recovery 
procedures  that  can  be  used  in  the  event 
of  an  emergency,  market  disruption,  or 
other  unanticipated  event  and  will 
permit  Delta  to  maintain  continuous 
operations  while  safeguarding  the  assets 
under  its  custodianship.  Delta  believes 
that  the  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  and  in  particular 
vdth  Section  17A(b)(3)(F)  of  the  Act 
which  requires  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Delta  believes  the  proposed  rule  change 
will  greatly  reduce  the  possibility  of 
market  disruption  and  insure  the 
prompt  and  accurate  clearance  and 
settlement  of  transactions  in  Delta's 
system  in  the  event  of  an  emergency  or 
other  unanticipated  event. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Delta  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  have  neither  l)een  solicited 
nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
mil: 

(A)  by  order  approve  such  proposed 
rule  change  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rul*> 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  provisions  of 
5  U.S.C.  §  552,  will  be  available  for 
inspection  and  cop3ring  in  the 
Commission's  Public  Reference  Section, 
450  Fifth  Street,  Washington,  D.C. 
20549.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  File  No 
SR-DGOC-94-5  and  should  be 
submitted  by  December  1,  1994. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  94-27810  Filed  11-9-94;  845  am| 

■N.UNO  cooE  seie-ai-M 


[Release  No.  34-34935;  File  No.  SR-GSCC- 
94-04] 

Self-Regulatory  Oi^nizations; 
Government  Securities  Clearing 
Corporation;  Order  Approving 
Proposed  Rule  Change  Establishing 
New  Categories  of  Netting  System 
Membership  for  Futures  Commission 
Merchants 

November  3. 1994. 

On  July  5, 1994,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-94-04)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").»  The  proposed  rule 
change  establishes  new  categories  of 
netting  system  membership  for  futures 
commission  merchants  ("FCMs").  The 
Commission  published  notice  of  the 
proposed  rule  change  in  the  Federal 
Register  on  August  23, 1994.'  No 


comments  were  received.  For  the 
reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

I.  Description 

Backfftyund 

GSCC  was  established  primarily  to 
provide  the  government  seciuities 
marketplace  with  risk  protections  and  a 
means  of  ensuring  orderly  settlement  of 
member  trading  activity  in  U.S. 
Treasury  securities.  Initially, 
membership  criteria  were  specified  for 
large  dealers,  interdealer  brokers,  and 
clearing  banks  that  might  benefit  fit)m 
GSCC's  services.  Following  expressions 
of  interest  in  netting  system 
membership  by  several  FCMs,  GSCC  is 
establishing  a  Category  1  and  a  Category 
2  FCM  netting  system  membership 
class. 

An  FCM  is  generally  an  entity  that 
solicits  orders,  accepts  orders,  and/or 
accepts  funds  for  the  purchase  or  sale  of 
exchange  traded  futures  or  options  on 
futures.  In  effect,  an  FCM  is  the 
equivalent  in  the  futures  industry  of  a 
securities  broker.  ^  The  determination  of 
whether  an  applicant  is  considered  a 
Category  1  FCM  or  a  Category  2  FCM 
will  be  based  on  the  determination  by 
GSCC  as  to  which  minimum  financial 
admission  criteria  such  FCM  satisfies.* 

Proposed  Minimum  Financial 
Standards 

The  term  "net  capital"  as  used  in 
GSCC's  rules  and  the  Commission's 
imiform  net  capital  rule  is  the 
approximate  accounting  equivalent  of 
the  term  "adjusted  net  capital"  as  that 
term  is  used  in  the  CFTC  financial 
requirement  rule.'  In  addition,  the  term 


■  IS  U.S.C.  $  7B»(b)(l)  (1988). 
'SocuritiM  Exchange  Act  Releate  No.  34529 
(August  12.  1904)  SO  FR  43365. 


>  Under  GSCC'i  rule*,  the  term  FCM  U  defined  as 
having  the  meaning  set  forth  in  Section  2(a)(1)(A) 
of  the  Commodity  Exchange  Act  ("CEA")  except 
that  no  entity  will  t>e  considered  an  PCM  for 
purposes  of  GSCC's  rules  unless  it  is  registered  as 
such  with  the  Commodity  Futures  Trading 
Commission  ("CFTC").  Section  2(a)(1)(A)  of  the 
CEA  defines  an  FCM  to  include  individuals, 
associations,  partnerships,  corporations,  and  trusts 
engaged  in  soliciting  or  in  accepting  orders  for  the 
purchase  or  sale  of  any  commodity  for  future 
delivery  on  or  subject  to  the  rules  of  any  contract 
market  and  that,  in  or  in  connection  with  such 
solicitation  or  acceptance  of  orders,  accepts  any 
money,  securities,  or  property  (or  extends  credit  in 
lieu  thereof)  to  margin,  guarantee,  or  secure  any 
trades  or  contracts  that  result  or  may  result 
therefrom.  GSCC  Rule  1.  "Definitions." 

*In  addition,  because  many  participants  are  both 
broker-dealers  and  FCMs,  GSCC  is  amending  its 
rules  to  expressly  provide  that  if  an  applicant 
qualifies  for  more  than  one  category  of  netting 
system  memt>ership.  GSCC  will  determine  in  its 
sole  discretion  the  proper  category  of  netting  system 
membership  for  which  the  FCM  will  be  considered. 
This  determination  will  t>e  made  at  the  time  of 
admission  as  a  netting  system  member. 

*  Under  GSCC's  rules,  the  term  "net  capital"  is 
defined  as  the  amount  equal  to  the  net  capital  of 


"net  worth"  as  used  in  GSCC's  rules  is 
comparable  to  the  concept  of  "net 
capital"  in  the  CFTC's  financial 
requirement  rule.® 

Given  these  similarities,  GSCC 
established  categories  of  FCM  netting 
membership  with  minimum  financial 
standards  and  margin  requirements  that 
are  equivalent  to  those  for  Category  1 
and  Category  2  dealer  netting  members. 
Specifically,  if  an  applicant  is  applying 
to  become  a  Category  1  FCM,  it  must 
have,  as  of  the  end  of  the  calendar 
month  prior  to  the  effective  date  of  its 
membership,  $50  million  in  net  worth 
and  $10  million  in  excess  adjusted  net 
capital '  and  must  meet  the  same 
clearing  fimd  requirements  as  a 
Category  1  dealer  netting  member.  If  an 
applicant  is  applying  to  become  a 
Category  2  FC^,  it  must  have,  as  of  the 
end  of  the  calendar  month  prior  to  the 
effective  date  of  its  membership,  $25 
million  in  net  worth  and  $10  million  in 
excess  adjusted  net  capital  and  must 
meet  the  same  clearing  fund 
requirements  as  a  Category  2  dealer  - 
netting  member.*  The  minimum 
financial  admission  criteria  are 
continuing  membership  standards,  and 
a  member  must  promptly  inform  GSCC 
any  time  it  is  not  in  compliance  with 
any  of  the  financial  standards. 

GSCC's  rules  require  dealers  to  submit 
to  GSCC  certain  financial  reports  that 
the  dealers  are  required  to  file  with  their 
regulatory  authorities.  Because  the 
CFTC  requires  all  FCMs  as  of  the  close 
of  business  each  month  only  to  make 
and  to  keep  a  record  of  their 
computation  of  adjusted  net  capital  and 
does  not  require  FCMs  to  file  such 
computations  with  their  regulatory 
authorities,  GSCC  specifically  will 
require  every  FCM  netting  member  to 
submit  to  GSCC  each  month  a  copy  of 
the  computation  of  adjusted  net  capital 


a  broker  or  dealer  as  defined  in  Commission  Rule 
lSc3-l(c)(2)  or  any  successor  rule  or  regulation 
thereto.  GSCC  Rule  1.  "Definitions." 

■  Under  GSCC's  rules,  for  purposes  of  Category  1 
and  Category  2  FCMs,  the  term  "net  worth"  is 
defined  as  the  amount  equal  to  the  excess  of  the 
assets  of  the  FCM  over  the  liabilities  of  the  FCM 
computed  in  accordance  with  generally  accepted 
accounting  principles,  including  liabilities  that  are 
subordinated  to  the  claims  of  creditors  pursuant  to 
a  satisfactory  subordination  agreement  as  defined  in 
17  CFR  1.17'(b)  for  an  FCM  that  is  not  a  registered 
broker-dealer.  GSOC  Rule  1.  "Definitions." 

'  Under  GSCC's  rules,  for  purposes  of  Category  1 
and  Category  2  FCMs,  the  term  "excess  adjusted  net 
capital"  is  defined  as  the  amount  equal  to  the 
difference  between  the  adjusted  net  capital  of  an 
FCM  and  the  minimum  adjusted  net  capital  that 
such  FCM  must  have  to  comply  with  the 
requirements  of  17  CFR  1.17  (a)(1)  or  (a)(2)  or  any 
successor  regulations.  GSCC  Rule  1,  "Definitions." 

■If  an  applicant  satisfies  the  minimum  financial 
standards  required  to  become  a  Category  1  FCM. 
they  will  be  subject  to  lower  margin  requirements 
than  those  imposed  on  a  Category  2  FCM. 


required  by  the  CFTC.  GSCC  also  will 
require  FCMs  to  submit  to  GSCC  a  copy 
of  the  CFTC's  regulatory  financial  report 
at  the  time  that  the  form  is  filed  with  the 
CFTC  each  quarter. 

n.  Discussion 

The  Commission  believes  that  GSCC's 
proposed  rule  change  is  consistent  with 
Section  17A  of  the  Act »  and  in 
particular  with  Section  17A(b)(3)(F)  of 
the  Act.io  Section  17A(b)(3)(F)  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  assure 
the  safeguarding  of  securities  and  funds 
within  its  possession  or  control  or  for 
which  it  is  responsible  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
The  Commission  believes  that  GSCC's 
proposal  to  establish  new  categories  of 
netting  system  membership  for  FCMs  is 
consistent  with  these  obligations. 

In  their  trading  of  futures  on 
government  securities.  FCMs  may  be 
required  to  deliver  or  to  accept  delivery 
of  Treasury  securities  but  under  certain 
circumstances  may  not  be  required  to 
register  as  broker-dealers.^'  By 
permitting  FCMs  to  become  GSCC 
members,  the  proposed  rule  change 
allows  GSCC  to  extend  the  ser\'ices  and 
benefits  it  offers  as  a  registered  clearing 
agency  to  a  greater  number  of  maricet 
pariicipants  and  thereby  should 
promote  the  establishment  of  a  national 
system  for  the  prompt  clearance  and 
settlement  of  securities  transactions. 

The  minimum  financial  requirements 
implemented  by  GSCC  for  Category  1 
and  Category  2  FCI^s  mirror  those  for 
Category  1  and  Category  2  dealer  netting 
members.  The  Commission  believes  that 
given  the  similarities  between  the 
concepts  of  net  capital  and  net  worth  in 
GSCC.  CFTC.  and  Commission  rules. 
there  is  a  basis  for  establishing 
categories  of  FCM  netting  membership 
with  net  capital,  net  wpilh,  clearing 
fund,  and  margin  requirements  that  are 
equivalent  to  those  for  Category  1  and 


•15U.S.C.  S78q-l(1988). 

">15  U.S.C  S78q-l(b)(3)(F)  (1988). 

*Mn  connection  with  the  proposed  rule  change. 
GSCC  will  require  each  FCM  who  is  not  registered 
with  the  Commission  as  a  broker-dealer  or 
government  securities  broker-dealer  and  who 
applies  to  become  a  Category  1  or  Category  2  FCM 
netting  system  member  to  send  a  representation  to 
the  Conunission  that  the  FCM  is  in  compliance  with 
Commission  Rules  3843-1  and  3a44-l  (17  CFR 
240.3a43-l  and  240.3a44-l  |1994|)  and  will  remain 
in  compliance  with  Conrunission  Rules  3a43-l  and 
3a44-l.  Telephone  conversation  between  leff 
Ingtier,  General  Counsel,  GSCC.  and  |err\'  Carpenter. 
Assistant  Director,  Division  of  Market  Regulation, 
Commission,  and  Ari  Burstein.  Attorney.  Division 
of  Market  Regulation.  Commission  (November  2. 
1994). 
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Category  2  dealer  netting  members.  The 
Commiaaioo  therefore  believes  Ihel  the 
Wnenctal  and  reporting  requlraBHrti 
asUbUahed  by  CSCC  fur  Category  1  and 
Catasory  2  FCMs  along  with  GSCCa 
leguhr  risk  management  procedures 
should  allow  CSCC  to  provide 
ntembership  to  FXIMs  consistent  with 
CSCCs  safeguarding  obligations. 

m.  Conclusioa 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act. 
particularly  with  Section  17A  of  the 
Act,  and  with  the  rules  and  regulations 
thereunder. 

It  is  thenfon  ordered.  Pursuant  to 
section  19(b)(2)  of  the  Act.*'  that  the 
proposed  rule  change  (File  No.  SR- 
GSOC-94-04)  he.  and  hereby  is. 
approved. 

For  lb«  CominiMion  by  lb«  Division  of 
Market  Regulation,  pursuant  to  delegated 
authorit>  " 

Margaret  H.  McFarland. 

Deputy  Secretary. 

IFROoc  94-27811  Filed  ll-«-<M:  8:45  ami 
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[Hsiaese  Me.  34""3ev4 1 1  iniaviiettoftai  8eflee 
nsleaas  Ne.  744;  FMs  No.  8A-NASO-94- 
81] 

8ell-Regul«lory  Organlialtons;  Notice 
of  Filing  of  Proposed  Rule  Change  t>y 
National  Asaodatlon  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  Parts  VI  and  X  of  Schedule  C  of  the 
NASO  By-Laws  Relating  to  Foreign 
Finders  and  Foreign  Associates 

Nov«mbOT4.  1994. 

Pursuant  to  SectiA^n  19(bMl)  of  the 
Securities  Exchange  Act  of  1934 
("Act").  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  September  27. 
1994.  the  National  Association  of 
Securities  Dealers.  Inc.  ("NA.SD"  or 
"Association")  Tiled  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
diange  as  described  in  Items  I.  U.  and 
lU  below,  which  Items  have  been 
prepared  by  the  NASO.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Ragalatory  Organization's 
SlateaMBt  of  the  Terns  of  Substance  of 
the  Prepesad  Rale  Change 

The  NASO  is  proposing  to  amend 
Pane  VI  and  X  of  Schedule  C  of  the 
NASD  By-Laws  relating  to  foreign 
finders  utd  foreign  associates.  Below  is 


••  IS  USX.  rsMMi)  oasa). 
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the  text  of  the  proposed  rule  change. 
Piopoeed  new  language  is  italicized  and 
propoaed  deletions  are  bracketed. 

PART  VI 

PERSONS  EXEMPT  FROM 
REQSTRATION 


(2)  Member  firms,  and  persons 
associated  \%itb  a  member,  may  pay  to 
nonregistered  foreign  persons 
transaction-related  compensation  based 
upon  the  business  of  customers  they 
direct  to  member  firms  if  the  foUowng 
conditions  are  met: 

(a)  the  member  firm  has  asMund  ittelf 
that  the  nonregistered  foreifft  person 
who  will  receive  the  compensation  (the 
"pnder")  is  not  required  to  register  in 
the  U.S.  as  a  broker/dealer  nor  is  subfect 
to  a  disqualification  as  defined  in 
Article  U.  Section  4  of  the  NASD  By- 
Laws,  and  has  further  assured  itself  that 
the  compensation  arrangement  does  not 
violate  applicable  foreign  law; 

(b)  the  finders  are  foreign  nationals 
(not  U.S.  citizens)  or  foreign  entities 
domiciled  abroad; 

(c)  the  customers  are  foreign  nationals 
(not  U.S.  citizens)  or  foreign  entities 
domiciled  abroad  transacting  business 
in  either  foreign  or  U.S.  securities; 

(d)  customers  receive  a  descriptive 
document,  similar  to  that  required  by 
Rule  206(4)-3(b)  of  the  Investment 
Advisers  Act  of  1940,  that  discloses 
what  compensation  is  being  paid  to 
finders; 

(e)  customers  provide  written 
acknowledgement  to  the  member  firm  of 
the  existence  of  the  compensation 
arrangement  and  that  such 
acknowledgement  is  retained  and  mode 
available  for  inspection  by  the 
Association; 

(f)  records  reflecting  payments  to 
fiiider  are  maintained  on  the  member 
firm  "s  books  and  actual  agreements 
between  the  member  firm  and  persons 
compensated  are  available  for 
inspection  by  the  Association;  and 

(g)  the  confirmation  of  each 
transaction  indicates  that  a  referral  or 
finder's  fee  is  being  paid  pursuant  to  an 
agreement. 

PARTX 

roREIGN  ASSOCIATES 

All  persons  aasodated  with  a  member 
who  «•  designated  as  Foreign 
Associates  shall  [not]  be  required  to  be 
registered  (and)  hut  shall  be  exempt 
frain  the  requirement  to  pass  a 
Qualification  Examination. 


n.  Self-Regulatory  Oiganizatkm'a 
Statement  of  the  Purpose  of,  and 
Statutory  Basaa  Car,  the  Propoaed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  siunmaries,  set  forth  in 
Sections  (A),  (B),  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

At  its  January  1994  meeting,  the 
NASD  Board  of  Governors  approved  the 
issuance  of  a  Notice  to  Members 
soliciting  comments  on  amondmcnts  to 
the  foreign  associate  provisions  in  Fart 
X  of  Schedule  C  to  the  NASD  By-Laws. 
These  propoaed  amendments  would 
substantially  conform  NASD 
requirements  for  "foreign  finders"  to 
certain  interpretations  under  New  York 
Stock  Exchange  (NYSE)  Ride  345 
recently  approved  by  the  Commission  in 
SEC  Rel.  No.  34-32431;  File  No.  SR- 
NYSE-92-33.  These  amendments 
would  permit  the  payment  of 
transaction-related  compensation  to 
non-registered  foreign  finders  who  are 
not  subject  to  the  jurisdiction  of  U.S. 
securities  laws,  subject  to  certain 
disclosure  and  recordkeeping 
requirements  by  the  U.S.  broker-dealer. 

The  proposed  amendment  to  Fart  VI 
of  Schedule  C  of  the  NASD  By-Laws  is 
limited  in  application  only  to 
compensation  arrangements  that  involve 
foreign  (i.e.,  noo-U.S.  citizens)  finders 
who  are  domiciled  abroad  and 
customers  who  are  not  U.S.  citizens  or 
U.S.  institutions  that  are  also  domiciled 
abroad.  Additionally,  as  one  of  the 
conditions  under  the  proposed 
interpivtation,  customers  must 
acknowledge  receipt  of  information,  in 
the  form  of  a  descriptive  document, 
regarding  the  compensation 
arrangement.  If  all  the  specified 
conditions  of  the  proposed 
interpretation  are  met,  members  may 
pay  transaction-related  compensation  to 
nonregistered  foreign  finders  based  on 
the  business  of  non-U.S.  customers  that 
the  finders  refer  to  the  member.  The 
propoaed  amendment  would  also 
require  member  firms  to  verify  that 
these  foreign  finders  are  not  subject  to 
a  disqualification  as  defined  in  Article 
n.  Section  4  of  the  NASD  By-Laws. 


While  the  foreign  finders'  sole 
involvement  would  be  the  initial 
referral  to  a  member  or  a  member 
organization,  compensation  could  be 
made  on  an  ongoing  basis  and  tied  to 
such  variables  as  the  level  of  business 
generated  or  assets  under  control.  All 
accounts  referred  by  such  foreign 
finders  would  be  carried  on  the  books 
of  the  member. 

The  proposed  amendment  will  allow 
member  organizations  the  opportunity 
to  enhance  their  competitive  position  in 
foreign  countries  where  new  accoiuits 
are  routinely  opened  on  a  referral  basis 
with  ongoing  compensation. 

The  proposed  amendment  to  Part  X  of 
Schedule  C  of  the  By-Laws  would  allow 
members  to  continue  to  use  Part  X  to 
register  Foreign  Associates  with  the 
NASD  but  would  require  members  to 
file  Form  U— 4  to  register  such  persons. 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act  in  that  the  proposed  changes  to 
Parts  VI  and  X  of  Schedule  C  of  the  By- 
Laws  will  impose  substantial  regulatory 
requirements  on  the  relationship 
between  members  and  foreign  finders 
while  at  the  same  time  allowing 
members  to  use  foreign  finders  to 
expand  the  members'  business 
opportunities  overseas. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Association  received  7  letters 
commenting  on  Notice  to  Members  94- 
6,  the  proposed  amendments  to  the 
Interpretation.  The  commenters  include 
the  Securities  Industry  Association 
(SIA),  two  law  firms,  and  four  broker- 
dealers.  Below  is  a  sujtnmary  of  the  more 
significant  and/or  recurring  issues 
raised  in  the  letters  and  the  NASD's 
position  in  connection  with  the  same. 

One  letter  dealt  with  the  narrow  issue 
of  whether  the  drafting  of  the  foreign 
associate  provisions  inadvertently 
conflicted  with  the  provisions  of  SEC 
Rule  15a-6.  The  NASD  does  not  believe 
the  amended  proposal  conflicts  with 
Rule  15a-6. 

Of  the  remaining  six  letters,  one  was 
from  the  SIA  and  another  from  counsel 
representing  five  large,  full  service 
member  firms.  All  of  these  comment 
letters  supported  the  NASD's  attempt  to 


comport  its  requirements  to  the 
disclosure  provisions  of  the 
interpretation  to  NYSE  Rule  345,  but 
opposed  both  the  requirement  to 
include  foreign  finders  imder  the 
definition  of  foreign  associates  and  the 
provision  subjecting  such  persons  to  full 
U-4  registration.  The  commenters 
argued  that  foreign  finders  are  not 
associated  persons  of  a  member.  TTie 
commenters  noted  that,  if  NASD  rules 
required  such  persons  to  file  U-4 
registration  documents,  the  foreign 
finders  would  likely  refuse  to  do  so  and 
would  redirect  their  business  to  foreign 
broker-dealers  and  banks.  Such  a  result 
would  contradict  the  purpose  of  the 
NYSE  interpretation  which  was 
designed  to  permit  U.S.  broker-dealers 
to  be  more  competitive  in  global 
markets  where  finding  arrangements  are 
common  practice.  The  commenters  also 
noted  that  it  would  be  very  difiicult,  if 
not  impossible,  for  NASD  members  to 
exert  meaningful  supervision  over 
foreign  finders  even  if  they  did  file  U- 
4  registration  documents,  because  these 
individuals  and  firms  view  themselves 
as  independent  contractors  not 
otherwise  subject  to  supervision  of  the 
broker-dealer.  Furthermore,  the  filing  of 
such  documents  through  a  firm  may 
raise  regulatory,  tax  and  other  issues  in 
the  coimtry  of  domicile  for  the  foreign 
finders  and  increase  the  overall  burden 
of  regulation  of  member  firms. 

The  NASD  Board  of  Governors 
("Board")  foimd  the  commenters' 
arguments  persuasive  and  developed  a 
different  approach  to  the  foreign  finder 
issue.  In  keeping  with  a 
recommendation  from  counsel  for  the 
five  large  member  firms,  the  Board 
determined  to  include  foreign  finders 
under  the  portion  of  Schedule  C  that 
identifies  persons  exempt  from 
registration  and  to  incorporate  the 
information  disclosure  requirements  of 
the  interpretation  to  NYSE  Rule  345  into 
the  section.  The  Board  also  added  a 
provision  requiring  firms  to  take 
reasonable  steps  to  assure.that  foreign 
finders  are  not  subject  to  the 
disqualification  provisions  of  Article  n, 
Section  4  of  the  NASD  By-Laws.  The 
Board  also  decided  it  is  important  to 
coordinate  its  activities  with  the  NYSE 
to  ensure  consistency  in  the  NASD's 
requirements  with  those  of  the  NYSE. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  he  appropriate  and 


publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-94-51  and  should  be 
submitted  by  December  1, 1994. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland. 
Deputy  Secretary. 

IFR  Doc.  94-27890  Filed  11-9-94;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Loan  Area  #2749 
AmdLI] 

Georgia;  Declaration  of  Disaster  Loan 
Area  Amendment  #1 

The  above-numbered  Declaration  is 
hereby  {imended,  in  accordance  with 
notices  from  the  Federal  Emergency 
Management  Agency  dated  October  25 
and  28, 1994,  to  include  Brooks 
Bulloch,  Clinch,  Colquitt,  Effingham, 
Thomas,  and  Worth  Counties  in  the 
State  of  Georgia  as  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
weather,  heavy  rains,  floochng,  high 
winds,  and  tornadoes  beginning  on 
October  1, 1994,  and  continuing. 


M7CFR2O0.3O-3(a)(12). 
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In  Mlditioa.  application*  (or  •oonomic 
infury  louu  from  •mail  butinoiwn 
located  in  the  following  contiguous 
counties  may  be  Hied  until  the  specified 
data  at  the  previously  designated 
location:  Atkinson.  Candler,  Crisp. 
Dougherty,  Echols,  Emmanuel,  Jenkins. 
Lanier,  Lee.  Lo%vndes,  Screven,  and 
Ware  Counties  in  Georgia:  Baker. 
Columbia,  Jefferson,  and  Madison 
Counties  in  Florida;  and  Hampton 
County  in  South  Carolina. 

Any  counties  contiguous  to  the  above- 
named  primary  counties  and  not  listed 
herein  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  termination  date  for  filing 
applications  for  physical  damage  is 
Dacember  17, 1994  and  for  economic 
injury  the  deadline  is  July  19,  1995. 

The  economic  injiiry  nimibers  are 
838000  for  Ge<»gia;  838100  for  South 
Carolina:  and  838200  for  Florida. 

(Catalog  of  PadenI  DotnMtic  AMl«t«noe 
Program  Noa.  S9002  and  SWOS.) 

Oatad:  Octobar  31, 1994. 
laaMaB-Uvara, 

Acting  AMoeiatr  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  94-27065  Piled  11-0-94;  8:45  ami 


(Declaration  of  DIsaatar  Loan  Area  •ZTSO] 

Wiacoftain;  Declaration  of  Disaster 
Loan  Araa 

Adams  County  and  the  contigiious 
Counties  of  Columbia.  Juneau. 
Marquette,  Portage,  Sauk,  Waushara, 
and  Wood  in  the  State  of  Wisconsin 
constitute  a  disaster  area  as  a  result  of 
damages  caused  by  severe  storms  and 
tornadoes  which  occurred  on  August  27, 
1994.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  December  27, 1994 
V>d  for  economic  injui^  until  the  close 
of  business  on  July  26. 1995  at  the 
address  listed  below: 
U.S.  Small  Business  Administration, 

Disaster  Area  2  Office,  One  Baltimore 

Place,  Suite  300,  Atlanta,  GA  30308 
or  other  locally  announced  locations. 

The  interest  rates  are: 


OOieis  (InciudinQ  non-prott  org^ 
nizationa)  wUh  credM  aviabta 


For   economic   in|ury:   business 
and  small  agriculturai  coopera- 
imMwU    credK    avaitabte 


7.125 


4.000 


-The  number  assigned  to  this  disaster 
for  physical  damage  is  275012  and  fw 
economic  injury  the  number  is  838300. 

(Catalog  of  Federal  Dranestic  Assittanca 
Prapam  Nos.  59002  and  59008) 

Dated:  October  26, 1994. 
Richard  Hemandaa, 
Acting  Administrator. 
IFR  Doc  94-27866  Piled  11-9-94;  8:45  am] 
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Honolulu  District  Advisory  Council; 
Public  Masting 

The  U.S.  Small  Business 
Administration  Honolulu  District 
Advisory  Council  will  hold  a  public 
meeting  on  Tuesday,  November  15, 
1994  at  11:30  a.m.  at  the  Prince  Kuhio 
Federal  Building,  300  Ala  Moana 
Boulevard.  Conference  Room  4113A, 
Honolulu,  Hawaii  96850,  to  discuss 
such  matter  as  may  be  presented  by 
members,  staff  of  the  U.S.  Small 
Business  Administration,  or  others 
present 

For  further  information,  write  or  call 
Mr.  Andrew  K.  Poepoe,  District 
Director,  U.S.  Small  Business 
Administration,  300  Ala  Moana 
Boulevard,  Room  2314.  Honolulu, 
Hawaii  96850  (808)  541-2965. 

Dated:  November  3, 1994. 
Dorotfajr  A.  Ovaral. 

Acting  Assistant  Administrator.  Offkx  of 
Advisory  Councils. 

IFR  Doc  94-27867  Filed  11-0-94:  8:45  ara| 
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DEPARTMENT  OF  TRANSPORTATKM 

r edaral  Aviation  Adrnkilatiatton 

Aviation  Rulemaking  Advisory 
Committaa  Meeting  on  Rotorcrafl 


For  physical  damage: 


wMh   aedH   aval- 
wNhoul  credM  avaA- 


noivprolli  o>9a- 
wNhoul  credH  avall- 


AOEMCY:  Federal  AviaUon 

Administration,  DOT. 

8  000    *^'*'**'  Notice  of  public  meeting. 


4.000 


summary:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 

8.000    Rulemaking  Advisory  Committee  on 
rotorcrafl  issues  to  discuss  current 
rulemaking  actions  and  future  activities 

4iX)0    and  plans. 


DATES:  The  meeting  will  be  held  on 
November  29. 1994.  at  9  a.m.  CST. 
Arrange  for  oral  presentations  by 
November  15. 1994. 
ADOftESSES:  The  meeting  will  be  held  at 
the  FAA  Southwest  llegional  Office. 
Rotarcraft  Directorate,  2601  Meacham 
Blvd.,  Fort  WcHth.  TX  76137-0110. 

FOR  RIRTHER  MTORMATION  CONTACT: 
Ms.  Barbara  Herber,  Office  of 
Rulemaking,  Aircraft  &  Airport  Rules 
Division,  AIR-200,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-3498. 
SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  annoimced 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463;  5  U.S.C  App.  II).  The  agenda 
will  include: 

•  Review  of  up-dated  AARC 
Operating  Procedures. 

•  Report  from  the  External  Load 
Working  Group. 

•  Discussion  of  relationship  of  the 
rotorcraft  interests  in  the  ARAC  "^ngle- 
Engine  IMC  with  Passengers"  issue. 

•  Discussion  of  future  activities  and 
plans. 

•  Develop  meeting  schedule  for  1995. 
Attendance  is  open  to  the  interested 

public  but  will  be  limited  to  the  spacQ 
available.  The  public  must  make 
arrangements  by  November  15,  1994,  to 
present  oral  statements  at  the  meeting. 
Written  statements  may  be  presented  to 
the  committee  at  any  time  by  providing 
16  copies  to  the  Assistant  Executive 
Director  or  by  providing  the  copies  to 
him  at  the  meeting.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
Usted  under  the  heading  FOR  FURTHER 
•(FORMATION  CONTACT. 

in  Forth  Worth,  Texas,  on 
7,1994 


nt  Executive  Director  for  Rotoraaft 
,  Aviation  Fulemaking  advisory 

CamaUttee. 
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Pocket  No.  2795^ 

Report  to  Congress  on  Quiet  Aircraft 
Technology  for  Propeller  and  Rotor 
Driven  Aircraft 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice,  request  for  comment. 

SUMMARY:  This  notice  requests  comment 
and  information  to  help  hilfill  a 


requirement  from  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994  that  requires  the  Federal  Aviation 
Administration  (FAA)  and  the  National 
Aeronautics  and  Space  Administration 
(NASA)  to  conduct  a  joint  study  to 
identify  the  technologies  for  noise 
reduction  in  propeller-driven  airplanes 
and  rotorcraft.  This  notice  soficits 
Information  and  comment  on  specific 
issues:  the  FAA  will  consider  all 
responses  in  preparing  its  report  to 
Congress  on  the  Quiet  Aircraft 
Technology  for  Propeller  and  Rotor 
Driven  Aircraft. 

DATES:  Conunents  must  be  received  on 
or  before  December  27. 1994. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate,  to  the 
Federal  Aviation  Administration.  Office 
of  the  Chief  Counsel,  Attn:  Rules 
Docket.  Docket  No.  27954.  BOG 
Independence  Avenue,  SW.,  Room 
915G,  Washington.  DC  20591. 

Comments  may  be  inspected  in  Room 
915G  l)etween  8:30  a.m.  and  5:00  p.m.. 
weekdays,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Mehmet  Marsan,  Research  and 
Engineering  Branch  (AEE-110).  Office 
of  Environment  and  Energy,  Federal 
Aviation  Administration.  800 
Independence  Avenue.  SW., 
Washington,  DC  20591;  phone  (202) 
7703;  fax  (202)  267-5594. 

SUPPLEMENTARY  N«FORMATI0N: 
Background 

Section  308  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994  requires  the  FAA  and  NASA  to 
jointly  conduct  a  noise  study  and  report 
the  results  to  Congress.  This  study  shall 
identify  technologies  for  noise  reduction 
of  propeller-driven  airplanes  and 
rotorcraft.  The  goal  of  the  study  is  to 
determine  the  status  of  research  and 
development  now  imderway  in  the  area 
of  noise  reduction  technology  for 
propeller-driven  airplanes  and 
rotorcraft,  and  to  determine  whether  a 
research  program  to  supplement 
existing  research  activities  is  necessary. 

The  FAA  and  NASA  have  developed 
a  plan  for  conducting  the  required  study 
and  completing  the  report  to  Congress. 
The  plan's  major  elements  include  an 
assessment  of  current  noise  reduction 
technology  for  propeller  driven 
airplanes  and  rotorcraft,  a  review  of  the 
study  findings  with  appropriate  groups, 
and  preparation  of  the  report  to 
Congress. 

The  FAA  and  NASA  are  in  the 
process  of  determining  the  status  of 
research  and  development  now 
underway  within  NASA  in  the  area  of 


noise  reduction  technology  for 
propeller-driven  airplanes  and 
rotorcraft. 

Participation  of  federal  agencies  will 
be  invited  throu^  the  Federal 
Interagency  Committee  on  Aviation 
Noise  (nCAN). 

Request  for  Information 

In  supplementing  the  study  findings, 
the  FAA  is  seeking  comment  and 
information  regarding  the  following  6 
questions.  A  discussion  of  each  will  be 
incorporated  into  the  FAA/NASA  report 
to  Congress.  Additional  comments 
regarding  any  of  the  issues  raised  by 
Congress  under  Section  308  of  the 
Authorization  Act  are  also  invited.  The 
FAA  and  NASA  will  review  and 
consider  all  responses  in  preparing  its 
report  to  Congress. 

1.  What  are  the  existing  and  emerging 
propeller  driven  airplane  and  rotortraft 
noise  reduction  technologies? 

2.  Which  noise  reduction  technologies 
can  be  retrofitted  to  the  current 
propeller  driven  airplanes  and  rotorcraft 
and  what  are  the  economic  impacts? 

3.  To  what  extent  do  existing  noise 
reduction  technologies  succeed  in 
reducing  noise  exposure? 

4.  To  what  extent  is  noise  from 
propeller  driven  airplane  and  rotorcraft 
considered  a  problem  requiring  further 
research  efforts? 

5.  What  aspects  of  propeller  driven 
airplane  and  rotorcraft  noise  create 
impact? 

6.  What  are  the  areas  of  propeller 
driven  airplane  and  rotorcraft  noise 
reduction  technology  that  require 
further  research? 

The  FAA  encourages  public 
participation  in  this  opportiinity  to 
comment  to  comply  with  the 
requirements  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994.  The  data  received  for  this  request 
will  be  considered  in  preparing  the 
report  to  Congress.  Comments 
responding  to  these  questions  should  be 
mailed  to  the  office  designated  in  the 
ADDRESSES  beading  and  include  docket 
number.  Commenters  who  wish  the 
FAA  to  acknowledge  the  receipt  of  their 
comments  must  submit  with  their 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  27954."  The  postcard  virill  be 
date-stamped  by  the  FAA  and  returned 
to  the  commenter. 

Issued  in  Washington,  DC,  on  November  4, 
1994. 

Louise  E.  Maillett. 

Director,  Office  of  Environment  and  Energy. 
(PR  Doc  94-27913  Piled  11-9-94;  8:45  am) 
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National  Higlraay  Traffic  Safety 
Administiation 

Rulemaking,  Research  and 
Enforcement  Programs  Meetings 

agency:  NaUonal  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  NHTSA  bidustry 
Meetings. 

SUMMARY:  This  notice  announces  a 
public  meeting  at  which  NHTSA  will 
answer  questions  from  the  public  and 
the  automobile  industry  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs,  hi  addition,  NHTSA 
will  hold  a  separate  public  meeting  to 
describe  and  discuss  specific  research 
and  development  projects. 
DATES:  The  Agency's  regular,  quarterly 
public  meeting  relating  to  the  agency's 
rulemaking,  enforcement  and  other 
programs  will  be  held  on  December  21, 
1994,  beginning  at  9:30  a.m.  and  ending 
at  approximately  12:30  p.m.  Questions 
relating  to  the  agency's  rulemaking, 
enforcement  and  other  programs  must 
be  submitted  in  writing  by  December  12. 
1994,  to  the  address  shown  below.  If 
sufficient  time  is  available,  questions 
received  after  the  December  12th  date 
may  be  answered  at  the  meeting.  The 
individual,  group  or  company 
submitting  a  question(s)  does  not  have 
to  be  present  for  the  question(s)  to  be 
answered.  A  consolidated  hst  of  the 
questions  submitted  by  December  12th 
1994.  and  the  issues  to  be  discussed  will 
be  mailed  to  interested  persons  by 
December  16, 1994,  and  will  be 
available  at  the  meeting. 

Also,  the  agency  willhold  a  second 
public  meeting  on  December  20, 
devoted  exclusively  to  a  presentation  of 
research  and  development  programs. 
The  meeting  will  being  at  1:00  pjn.  and 
end  at  approximately  4:30  p.m.  This 
meeting  is  described  more  fully  in  a 
separate  announcement. 
ADDRESSES:  Questions  for  the  December 
21,  NHTSA  Technical  Industry  Meeting, 
to  be  held  bom  9:30  a.m.  to  12:30  p.m., 
relating  to  the  agency's  rulemaking  and 
enforcement  programs  should  be 
submitted  to  Barry  Felrice.  Associate 
Administrator  for  Rulemaking,  NRM- 
01,  National  Highway  Traffic  Safety 
Administration,  Room  5401,  400 
Seventh  Street,  SW.,  Washington.  DC 
20590.  Questions  for  the  Research  and 
Development  Program  Meeting  to  be 
held  on  December  20,  from  1:00  p.m.  to 
4:30  pan.  should  be  submitted  to  George 
L  Parker,  Associate  Administrator  for 
Research  and  Development,  NRD-01 , 
National  Highway  Traffic  Safiety 
Administration,  Room  6206, 400 
Seventh  Street,  SW,  Washington.  DC 


UMI 


56106 Fwifl  RagJatT  /  Vol.  59.  No.  217  /  Thursday.  November  10,  1994  /  Notices 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday,  November  10.  1994  /  Notices  56107 


■i^ 


20590.  Both  meetings  will  be  held  at  the 
Department  of  Transportation.  400  7th 
Street  SW,  Washington.  DC  in  Room 
4436-40. 

SUPPLEKIEMTARY  INFORMATION:  NHTSA 
will  bold  its  regular,  quarterly  meeting 
from  9:30  a.m.  to  12:30  p.m..  to  answer 
questions  from  the  public  and  the 
regulated  industries  regarding  the 
agency's  rulemaking,  enforcement  and 
other  programs,  on  December  21. 1994. 
Since  the  agency  is  holding  a  separate 
meeting  on  its  research  and 
development  programs,  any  questions 
on  those  issues  will  only  be  answered 
at  the  afternoon  meeting  to  be  held  on 
December  20.  1994  from  1:00  p.m.  to 
4:30  p.m.  and  should  be  submitted  to 
the  Research  and  Development  OfTice. 
However,  questions  on  aspects  of  the 
agency's  research  and  development 
activities  that  relate  to  ongoing 
rulemaking  procedures  should  be 
submitted,  as  in  the  past,  to  the  agency's 
Rulemaking  Office.  The  December  20th 
and  the  December  21st  meeting  will  be 
held  at  the  Department  of 
Transportation  (IX>T),  400  7th  Street. 
SW,  Washington,  DC  in  Room  2230.  The 
purpose  of  the  meetings  is  to  focus  on 
those  phases  of  NHTSA  activities  which 
are  technical,  interpretative  or 
procedural  in  nature.  Transcripts  of  the 
meetings  will  be  available  for  public 
inspection  in  the  NHTSA  Technical 
Reference  Section  in  Washington.  DC. 
within  four  weeks  after  the  meeting. 
Copies  of  the  transcript  will  then  be 
available  at  ten  cents  a  page,  (length  has 
varied  from  100  to  150  pages)  upon 
request  to  NHTSA  Technical  Reference 
Section,  Room  5108,  400  Seventh  Street, 
SW.,  Washington  DC  20590.  The 
Technical  Reference  Section  is  open  to 
the  public  from  9:30  a.m.  to  4:00  p.m. 

NHTSA  will  provide  auxiliary  aids  to 
participants  as  necessary,  during  the 
NHTSA  Technical  Industry  Meeting  and 
the  NHTSA  bidustry  Research  and 
Development  Meeting.  Thus,  any  person 
desiring  assistance  of  "auxiliary  aids" 
(e.g..  sign-language  interpreter, 
telecommimications  devices  for  deaf 
person  (TDDs),  readers,  taped  texts. 
Brailled  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
please  contact  Bartura  Carnes  on  (202) 
366-1810,  by  COB  December  12,  1994, 
for  the  9:30  a.m.  to  12:30  p.m.  portion 
of  the  meeting  or  Barbara  Coleman  (202) 
366-1537  by  COB  December  12.  1994 
for  the  1:00  p.m.  to  4:30  p.m.  portion. 
BuryFelrtee. 

Associate  Administrator  for  Rulemaking. 
|FR  Doc.  94-27817  Filed  11-9-94;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Fiscal  S«rvic« 

[DepL  Ore.  570, 1994  Rev..  Supp.  No.  2] 

Surtty  CompanlM  Acc«ptabl«  on 
F«d«ral  Bonds;  Frontier  Pacific 
In8urar>c«  Company 

A  Certificate  of  Authority  as  an 
acceptable  surety  on  Federal  Bonds  is 
hereby  issued  to  the  following  company 
under  Sections  9304  to  9308,  Title  31. 
of  the  United  States  Code.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasury  Circular 
570.  1994  Revision,  on  page  34156  to 
reflect  this  addition: 

Frontier  Pacific  Insurance  Company. 
BUSINESS  ADDRESS:  6404  Wilshire 
Blvd.  #850.  Los  Angeles.  CaUfomia. 
90048-5510.  PHONE:  (213)  653-4058. 
UNDERWRITING  LIMITATION  6/: 
$1,511,000.  SURETY  LICENSES  c/:  CA, 
NV.  INCORPORATED  IN:  California 

Certificates  of  Authority  expire  on 
)une  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  (31 
CFR,  Part  223).  A  list  of  qualified 
companies  is  pubUshed  annually  as  of 
July  1  in  Treasury  Department  Circular 
570,  with  details  as  to  underwriting 
limitations,  areas  in  which  licensed  to 
transact  surety  business  and  other 
information. 

Copies  of  the  Circular  may  be 
obtained  from  the  Surety  Bond  Branch, 
Funds  Management  Division,  Financial 
Management  Service,  Department  of  the 
Treasury,  Washington,  DC  20227, 
telephone  (202)  874-6850. 

Dated:  November  4. 1994. 
Charles  F.  Schwui  m. 

Director.  Funds  Management  Division, 

Financial  Management  Service, 
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Offlca  of  Thrift  Suparvision 

Cartarat  Fadaral  Savings  Banic  of 
Florida  Pompano  Baach,  Florida; 
Notica  of  Raplacamant  of  Conservator 
With  a  Racaivar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  §  5  (d)(2)  of  the  Home 
Owners"  Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Carteret  Federal  Savings 
Bank  of  Florida,  Pompano  Beach, 
Florida  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 


Receiver  for  the  Association  on 
September  28. 1994. 

Dated:  November  4. 1994. 
By  the  OfTice  of  Thrift  Supervision. 
Kiraberly  M.  White. 

Corporate  Technician. 

(FR  Doc.  94-27819  Filed  11-9-94:  8:45  am] 

BtLUNQ  CODE  STllMn-M 


Cherokee  Valley  Federal  Savings 
Association,  Cleveland,  Ohio;  Notice  of 
Replacement  of  Conservation  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  §  5(d)(2)  of  the  Home 
Owners'  Loan  Act.  the  Office  of  Thrift 
Super%ision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Cherokee  Valley  Federal 
Savings  Association.  Cleveland,  Ohio 
("Association"),  with  the  Resolution 
Trust  Corporation  as  sole  Receiver  for 
the  Association  on  September  23. 1994. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  94-27820  Filed  11-9-94;  8:45  am] 

8ILUN0  CODE  STZO-OI-M 


Home  Federal  Savings  Bank,  Norfolk, 
VA;  Notice  of  Replacement  of 
Conservator  With  a  Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authoritv  contained  in 
Subdivision  (C)  of  §  5(d)(2)  of  the  Home 
Owners*  Loan  Act.  the  Office  of  Thrift 
Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  Home  Federal  Savings 
Bank,  Norfolk.  Virginia  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
September  30,  1994. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While. 
Corporate  Technician. 
IFR  Doc  94-27821  Filed  11-9-94;  8>45  am] 
MUJNG  CODE  t72fr-01-M 


Second  National  Federal  Savings 
Association,  Salisbury,  MD;  Notice  of 
Raplacamant  of  Consarvator  With  a 
Receiver 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  §  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 


Conservator  Second  National  Federal 
Savings  Association,  Salisbury, 
Maryland  ("Association"),  with  the 
Resolution  Trust  Corporation  as  sole 
Receiver  for  the  Association  on 
September  16. 1994. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc  94-27822  Filed  11-9-44;  8:45  am) 

BN.LINQ  COOE  672I>-«1-M 


TransOhIo  Federal  Savings  Bank, 
Ciaveiand,  OH;  Notica  of  ReptaoBment 
of  Conaarvator  With  a  Racaivar 

Notice  is  hereby  given  that,  pursuant 
to  the  authority  contained  in 
Subdivision  (C)  of  §  5(d)(2)  of  the  Home 
Owners'  Loan  Act,  the  Office  of  Thrift 
Supervision  has  duly  replaced  the 
Resolution  Trust  Corporation  as 
Conservator  TransOhio  Federal  Savings 
Bank.  Cleveland,  Ohio  ("Association"), 
with  the  Resolution  Trust  Corporation 
as  sole  Receiver  for  the  Association  on 
September  16, 1994. 

Dated:  November  4. 1994. 

By  the  OCTice  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
IFR  Doc.  94-27823  Filed  1 1-9-94;  8:45  am) 
aiLUNO  CODE  672(M>1-M 


[AC-71;  OTS  No.  03690] 

Catiettsburg  Federal  Savings  and  Loan 
Association,  Catiettsburg,  KY; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on 
November  2. 1994.  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Catiettsburg  Federal  Saxangs  and  Loan 
Association,  Catiettsburg,  Kentucky,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street,  N.W., 
Washington,  DC.  20552.  and  the  Central 
Regional  OfBce,  Office  of  Thrift 
Supervision,  111  Wacker  Drive,  Suite 
800,  Chicago,  Illinois  60601-4360. 

Dated:  November  4. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
IFR  Doc.  94-27824  Filed  11-9-94;  8:45  am) 
BIUMO  CODE  «72e-01-M 


[AC-«0;OTSNo.064«q 

Central  Kentucky  Federal  Savings  and 
Loan  Association.  DanviHe,  KY; 
Approval  of  Conversion  AppNcatfon 

Notice  is  hereby  given  that  on  October 
3, 1994.  the  Deputy  Assistant  Director, 
Corporate  Activities  Dividon.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Central 
Kentucky  Federal  Savings  and  Loan 
Association,  Danville,  Kentucky,  to 
.   convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street,  N.W., 
Washington.  D.C  20552,  and  the  Central 
Regional  Office,  Office  of  Thrift 
Supervision,  111  Wacker  Drive,  Suite 
800,  Chicago,  Illinois  60601-4360. 

Dated:  November  4. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc  94-27825  Filed  11-9-94;  8:45  am) 
BILUNO  COOE  6720-01-M 

[AC-68;  OTS  Nos.  H-2064  and  02855) 

Fed  One  Bank,  lUiC,  Wheeling,  WV; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  October 
28. 1994.  the  Deputy  Assistant  Director. 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Fed  One 
Bank.  M.H.C.  Wheeling.  West  Virginia, 
to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington,  D.C  20552.  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  Qty,  New  Jersey 
07302, 

Dated:  November  4, 1994. 
'By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-27826  Filed  11-9-94;  8:45  am) 
BILUNQ  COOE  C720-0t-M 

[AC-75:  OTS  No.  03920) 

Rrst  Federal  Savings  and  Loan 
Association,  Bucyrus,  OH;  Approval  of 
Convarston  Application 

Notice  is  hereby  given  that  on 
November  3, 1994.  the  Deputy  Assistant 


Director,  Corporate  Activities  Division. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuam  to  delegated 
authority,  approved  the  appUcation  of 
First  Federal  Savings  and  Loan 
Associaticai,  Bucyrus,  Ohio,  to  convert 
to  the  stock  form  of  organization.  Copies 
of  the  appUcation  are  available  for 
inspection  at  the  Infonnation  Services 
Division,  Office  of  Thrift  Supervision. 
1700  G  Street.  N.W.,  Washington,  D.C 
20552,  and  the  Central  Regional  Office, 
Office  of  Thrift  Supervision,  111  Wacker 
Drive.  Suite  800,  Chicago,  Illinois 
60601-4360. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
|FR  Doc.  94-27827  Filed  11-9-94;  8:45  am) 
MUJNG  COOE  (720-01-11 


[AC-^  OTS  No.  04381] 

First  Federal  Savings  Bank  of 
Frankfort,  Frankfort,  KY;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  1, 1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
First  Federal  Savings  Bank  of  Frankfort, 
Frankfort,  Kentucky,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
appUcation  are  available  for  inspection 
at  the  Infonnation  Services  Division, 
Office  of  Thrift  Superxision.  1700  G 
Street.  N.W.,  Washington.  DC  20552, 
and  the  Central  Regional  Office.  Office 
of  Thrift  Supervision.  Ill  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While, 
Corporate  Technician. 
IFR  Doc  94-27828  Filed  11-9-94;  8:45  ami 
BiLUNO  CODE  «720-01-M 


[AC-73;  OTS  No.  03346) 

First  Keystone  Federal  Savings  Bank, 
Media,  PA;  Approval  of  Convarston 
Application 

Notice  is  her^y  given  that  on 
November  3, 1994.  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  appUcation  of 
First  Keystone  Federal  Savings  Bank, 


UMI 
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Media,  Pennsylvania,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1700  G 
Str«et.  NW,  Washington,  DC  20SS2,  and 
the  Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  November  4, 1994. 

By  the  OfTice  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  Doc.  94-27829  Filed  1 1-9-94;  8:45  am] 

MLUNQ  COM  t7M-«1-M 


(AC-61:OT8  No.  04834] 

Qllmer  Savings  Bank  FSB,  Gilmer,  TX; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  October 
20.  1994,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Gilmer 
Savings  Bank  FSB.  Gilmer.  Texas,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division.  Office  of 
Thrift  Supervision.  1700  G  Street.  N.W., 
Washington.  DC.  20552.  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision.  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039. 

Dated:  November  4. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimbwiy  M.  While. 
Corporate  Technician. 
|FR  Doc.  94-27830  Filed  ll-»-94:  8:45  am| 
■ILUNO  COM  tTM-OI-M 


(AC-62:  OTS  No.  00076] 

Home  Building  Savings  Bank,  FSB, 
Washington,  Indiana;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  October 
27,  1994,  the  Deputy  Assistant  Director. 
Corporate  Activities  Division.  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Home 
Building  Savings  Bank.  FSB. 
Washington,  Indiana,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division. 
Office  of  Thrift  Suporvision.  1700  G 
Street,  N.W..  Washington.  DC.  20552, 
and  the  Central  Regional  Office,  Office 


of  Thrift  Supervision,  111  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision, 
Kimberly  M.  White, 
Corporate  Technician. 
(FR  [)oc  94-27831  Filed  11-9-94:  8:45  am) 

WLUNQ  COM  t720-01-M 


(AC-65;  OTS  No.  00470] 

Huntington  Federal  Savings  and  Loan 
Association,  Huntington,  West 
Virginia;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
28.  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Huntington 
Federal  Savings  and  Loan  Association, 
Huntington,  West  Virginia,  to  convert  to 
the  stock  form  of  organization.  Copies  of 
the  application  are  available  for 
inspection  at  the  Information  Services 
Division,  Office  of  Thrift  Supervision, 
1700  G  Street.  N.W..  Washington,  D.C. 
20552,  and  the  Noriheast  Regional 
Office,  Office  of  Thrift  Supervision,  10 
Exchange  Place,  18th  Floor,  Jersey  City, 
New  Jersey  07302. 

Dated:  November  4.  1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While, 
Corporate  Technician. 
IFR  Doc.  94-27832  Filed  11-^94;  8:45  ami 
BtLUNO  COM  f730-01-M 


(AC-64:  OTS  No.  0081 3] 

Investors  Federal  Savings,  Kensley, 
Kansas;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  October 
27,  1994,  the  Deputy  /\ssistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Investors 
Federal  Savings,  Kensley,  Kansas,  to 
convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision.  1700  G  Street.  N.W  . 
Washington,  DC.  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving. 
Texas  75039. 

Dated:  November  4, 1994. 


By  the  Office  of  Thrift  Supervision. 
Kinberly  M.  White. 
Corporate  Technican. 

[FR  Doc  94-27833  Filed  ll-»-94: 8:45  am] 
Mumo  COM  (TIO-ei-M 


[AC-74:  OTS  No.  08050] 

Lafayette  Savings  Bank,  F.S.B., 
Lafayette,  Indiana;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  3, 1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Lafayette  Savings  Bank,  F.S.B., 
Lafayette,  Indiana,  to  convert  to  the 
stock  forin  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  Wacker  Drive, 
Suite  800,  Chicago,  Illinois  60601-4360. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
|FR  Doc.  94-27834  Filed  11-9-94;  8:45  ami 
■ILUNO  COM  STZO-ei-M 


(AC-72:  OTS  No.  02295] 

Mutual  Savings  Bank,  f.s.b.,  Jefferson 
City,  Missouri;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on 
November  2, 1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division, 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Mutual  Savings  Bank,  f.s.b.,  Jefferson 
City,  Missouri,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Midwest  Regional  Office,  Office 
of  Thrift  Supervision,  122  W.  John 
Carpenter  Freeway,  Suite  600,  Irving, 
Texas  75039. 

Dated:  November  4. 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  While, 
Corporate  Technician. 
IFR  Doc.  94-27835  Filed  11-9-94;  8:45  am) 

BILUNO  COM  672fr-ei-M 


(AC-87;  OTS  No.  0484^ 

Perry  County  Savings  Bank,  FSB, 
Perryville,  IMssourf;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  October 
28,  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  appUcation  of  Perry 
Coimty  Savings  Bank,'FSB,  Perryville, 
Missouri,  to  convert  to  the  stock  form  of 
organization.  Copies  of  the  application 
are  available  for  inspection  at  the 
Information  Services  Division,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W.. 
Washington,  D.C.  20552,  and  the 
Midwest  Regional  Office,  Office  of 
Thrift  Supervision,  122  W.  John 
Carpenter  Freeway.  Suite  600,  Irving, 
Texas  75039. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-27836  Filed  11-9-94;  8:45  am] 
BILUNG  COM  SrZO-OI-M 

[AC-63:  OTS  No.  06300] 

Twin  City  Federal  Savings  Bank, 
Bristol,  Tennessee;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  October 
27, 1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pursuant  to  delegated  authority, 
approved  the  application  of  Twin  City 
Federal  Savings  Bank,  Bristol, 
Tennessee,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  Wacker  Drive, 
Suite  800,  Chicago.  Illinois  60601-4360. 

Dated:  Novemlier  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White. 
Corporate  Technician. 
[FR  Doc.  94-27837  Filed  11-9-94;  8:45  ami 
BILUNG  COM  6720-01-M 

[AC-69;  OTS  No.  12269] 

Washington  Federal  Bank  for  Savings, 
Chicago,  Illinois;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on 
November  1, 1994,  the  Deputy  Assistant 
Director,  Corporate  Activities  Division. 


Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Washington  Federal  Bank  for  Savings, 
Chicago,  Illinois,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision.  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  Central  Regional  Office,  Office 
of  Thrift  Supervision,  111  Wacker  Drive, 
Suite  800,  Qiicago,  Illinois  60601-4360. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision. 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-27838  Filed  11-9-94;  8:45  am] 
BILLING  COM  6720-01-M 


(AC-66;  OTS  No.  01273] 

Watsonville  Federal  Savings  and  Loan 
Association,  Watsonville,  California; 
Approval  of  Conversion  Application 

Notice  is  hereby  given  that  on  October 
28,  1994,  the  Deputy  Assistant  Director, 
Corporate  Activities  Division,  Office  of 
Thrift  Supervision,  or  her  designee, 
acting  pxu«uant  to  delegated  authority, 
approved  the  application  of  Watsonville 
Federal  Savings  and  Loan  Association, 
Watsonville,  Cahfomia,  to  convert  to  the 
stock  form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Information  Services  Division, 
Office  of  Thrift  Supervision,  1700  G 
Street,  N.W.,  Washington,  D.C.  20552, 
and  the  West  Regional  Office,  Office  of 
Thrift  Supervision,  1  Montgomery 
Street,  Suite  400,  San  Francisco, 
Cahfomia  94104. 

Dated:  November  4, 1994. 

By  the  Office  of  Thrift  Supervision, 
Kimberly  M.  White, 
Corporate  Technician. 
[FR  Doc.  94-27839  Filed  11-9-94;  8:45  ami 
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UNITED  STATES  INFORMATION 
AGENCY 

Freedom  Support  Act  Secondary 
School  lnitiativ»-U.SJNIS  Academic 
Studies  Inbound/OuttMund  Program 

ACHON:  Notice — Request  for  Proposals. 

SUMMARY:  The  NTS  Secondary  School 
Initiative  Division,  Office  of  Citizen 
Exchanges  of  the  United  States 
Information  Agency's  Bureau  of 
Educational  and  Cultural  Affairs 
aimounces  an  open  competition  for  an 
assistance  award  to  faciUtate  academic 
exchanges  between  American  high 


school  students  and  students  from  the 
12  Newly  Independent  States  (NIS)  of 
the  former  Soviet  Union.  Public  or 
private  non-profit  organizations  and 
educational  institutions  meeting  the 
provisions  described  in  IRS  regulation 
501(c)(3)  may  apply  to  develop  projects 
that  promote  the  purposes  of  this 
program,  which  are  to:  (a)  Build  the 
capacity  of  organizations  to  conduct 
academic  exchanges  at  the  secondary 
school  level  between  the  U.S.  and  the 
NIS;  (b)  promote  study  abroad 
opportunities  in  the  NIS  for  Americans; 
and  (c)  sponsor  study  opportunities  in 
the  U.S.  for  NIS  high  school-aged 
students.  Applicants  may  apply  for 
grants  of  up  to  two  years  duration.  Full- 
year  exchanges  are  permitted  only  in  the 
second  year  of  the  grant.  Exchanges  of 
three  to  five  months  duration  may  take 
place  during  the  1996  spring  semester, 
the  1996  fall  semester,  the  1997  spring 
semester,  and  the  1997  fall  semester. 
Full  year  exchanges  for  both  inbound 
and  outboimd  students  may  take  place 
during  the  1996-97  academic  year. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the 
Secondary  School  Exchange  Initiative, 
as  originally  authorized  in  the  Freedom 
Support  Act  of  1992  (Pub.  L.  102-391). 
It  is  anticipated  that  $5  miUion  will  be 
allotted  to  this  program.  However, 
grants  are  subject  to  the  availability  of 
funds  in  Fiscal  Year  1995. 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  as  outlined  in  the 
Solicitation  Package. 
ANNOUNCEMENT  NAME  AND  NUMBER:  All 
communications  with  USIA  concerning 
this  announcement  should  refer  to  the 
above  title  and  reference  number  E/P- 
95-24.  This  is  a  request  for  proposals 
only  for  the  program  models  described 
above.  Requests  for  proposals  in  support 
of  other  youth  exchange  programs  with 
the  NIS  are  being  published  separately. 
DATES:  Deadline  for  proposals:  All 
copies  must  be  received  at  the  U.S. 
Information  Agency  by  5  p.m. 
Washington,  E)C  time  on  Friday,  January 
20,  1995.  Faxed  documents  will  not  be 
accepted,  nor  will  documents 
postmarked  on  January  20, 1995  but 
received  at  a  later  date.  It  is  the 
responsibility  of  each  applicant  to 
ensure  that  proposals  are  received  by 
the  above  deadline.  Notification  of 
awards  will  be  annoimced  on  or  after 
March  24, 1995.  Grant  funds  should  be 
available  by  June  1, 1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Dallas,  Division  for  the  Secondary 
School  Initiative,  E/PY,  room  314,  U.S. 
Information  Agency,  301  4th  Street, 
SW.,  Washington,  DC  20547,  telephone: 
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(202)619-6299.  Fax  (202)  619-5311.  to 
request  a  Solicitation  Package.  This 
package  includes  all  application  foims; 
more  detailed  award  criteria;  and 
guidelines  for  preftaring  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 
Interested  applicants  should  read  the 
complete  Federal  Register 
announcement  before  addressing 
inquiries  to  the  Division  of  the 
Secondary  School  Initiative.  Once  the 
RFP  deadline  has  passed.  Agency 
representatives  may  not  discuss  this 
competition  in  any  way  with  applicants 
until  after  the  Bureau's  proposal  review 
process  has  been  completed. 
ADDRESSES:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package  and  send  only  complete 
applications  to:  U.S.  Infurmatiun 
Agency.  Ref.:  E/P-9S-24.  Office  of 
Grants  Management,  E/XE.  Room  336. 
301  4th  Street.  SW..  Washington.  DC 
20547. 

SUPPLEMCNTARV  MFOfMUTION:  Pursuant 
to  the  Bureau's  authorizing  legislation, 
programs  must  maintain  a  non-political 
character  and  should  be  balanced  and 
reprewntative  of  the  diversity  of 
American  political,  social,  and  cultural 
life.  "Diversity"  should  be  interpreted 
in  the  broadest  sense  and  encompass 
differences  including  but  not  limited  to 
race,  gender,  religion,  geographic 
location,  socio-economic  status,  and 
physical  challenges.  Applicants  are 
strongly  encouraged  to  adhere  to  the 
advancement  of  this  principle. 

Overview 

The  purpose  of  this  program  is  to 
provide  the  opportunity  for  American 
students  to  study  at  a  school  and 
experience  life  with  a  host  family  and 
its  community  in  one  of  the  12  Newly 
Independent  States  of  the  former  Soviet 
Union,  and.  to  sponsor  students  from 
countries  of  the  former  Soviet  Union  to 
study  at  an  American  schixil  and 
experience  life  with  a  host  family  and 
its  community  in  the  U.S.  Grant  funding 
is  also  intended  to  provide  avenues  that 
will  enhance  the  students' 
understanding  of  each  country's 
political,  social,  and  cultural  and  ethnic 
diversity:  to  promote  the  exchange  of 
ideas,  and  to  foster  long-term 
friendships.  The  countries  of  the  NIS 
are:  Armenia,  Azerbaijan.  Belarus. 
Georgia,  Kazakhstan,  Kyrogyzstan. 
Moldova.  Russia.  Tajikistan. 
Turkmenistan.  Ukraine,  and  Uzbekistan. 

Guidelines 

This  program  has  four  components. 
Please  note  that  each  component  is 
independent  of  the  other  and  is  not 


subject  to  reciprocity.  However, 
applicants  may  opt  to  apply  for  any 
component  or  a  combination  of  any  or 
all  four. 

A.  Outbound  Semester 

This  component  will  give  American 
high-school  students  a  chance  to  Uve 
with  a  host  family  and  study  at  the 
secondary  school  level  in  an  NIS 
country  for  a  period  of  no  less  than 
three  months. 

B.  Inbound  Semester 

This  component  provides 
opportunities  for  NIS  high  school 
students  to  live  with  a  host  family  and 
study  at  secondary  level  institutions  for 
one  academic  semester  in  the  U.S. 

C  Academic  Year  Outbound 

This  component  provides 
opportunities  for  American  high  school 
students  to  study  for  a  full  year  in  one 
of  the  countries  of  the  former  Soviet 
Union,  and  to  more  fully  experience  the 
life  and  culture  of  a  host  family  and  its 
community. 

D.  Academic  Year  Inbound 

This  component  provides  the 
opportunity  for  students  from  the 
former  Soviet  Union  to  study  for  a  fiill 
year  at  an  American  high  school,  and  to 
more  fully  experience  the  life  and 
culture  of  a  host  family  and  its 
community. 

There  is  no  prescribed  formula  for 
either  component  of  the  program. 
However,  organizations  should 
encourage  students  to  participate  in 
extracurricular  activities  as  well  as 
provide  students  with  community  based 
activities.  Also,  organizations  have  the 
option  to  disperse  students  widely  or 
concentrate  groups  of  students  in 
regional  clusters.  The  purpose  of 
clustering  is  to  facilitate  periodic 
gatherings  for  ongoing  orientation, 
excursions  and  cultural  programming, 
as  well  as  supervision  and  feedback. 
Organizations  should  identify  in  their 
proposals  the  target  regions,  states  and/ 
or  communities  in  which  placements 
will  be  sought.  Regardless  of  the 
placement  plan,  organizations  may 
pro()ose  periodic  gatherings  of  students 
locally,  regionally  or  nationally. 

Grantee  organizations  working  with 
their  offices  overseas  and/or  NIS 
partners  will:  Recmit  and  select 
students  based  on  merit  using  their  own 
criteria:  arrange  for  their  plarament  in 
schools;  select  and  orient  host  families; 
make  all  travel  and  logistical 
arrangements;  conduct  orientation 
'  sessions:  conduct  re-entry  and 
debriefing  sessions:  sufwrvise  students, 
solve  problems,  and  provide  counseling 


as  needed:  develop  a  mechanism  for  the 
transfer  of  academic  credit  and/or  the 
certification  of  school  attendance: 
interact  with  the  sdiools  on  an  ongoing 
basis:  and  evaluate  the  program's 
success.  Proposals  should  succinctly 
describe  how  these  elements  will  be 
handled.  %vith  special  attention  to  the 
following  factors: 

— Organizations  must  demonstrate  the 
capacity  to  secure  quality  homestays 
and  school  placements  for  the  number 
of  students  on  which  they  are  bidding 
in  conformance  with  the  regulations 
governing  )  visas  for  inbound 
secondary  school  students. 
— The  proposal  should  include  a 
description  of  the  process  the 
organization  uses  to  identify  and 
screen  potential  host  families,  as  well 
as  its  system  for  making  school 

Placements, 
roposals  using  the  cluster  method 
should:  Specify  the  cluster  size  and 
likely  locations;  and  include  a 
description  of  how  clustering  vtdll 
affect  the  program,  such  as  scheduling 
periodic  gatherings  of  the  students.  A 
sample  schedule  of  gatherings  and 
topics  or  themes  to  be  addressed 
should  be  included. 

— An  organization  using  the  dispersal 
method  should  include  a  justification 
for  not  using  the  cluster  model  and 
explain  its  placement  philosophy:  and 
if  planning  period  gatherings  the 
proposal  should  include  a  tentative 
itinerary  for  a  sample  meeting. 

— Inbound  students  should  be 

sufficiently  proficient  in  EngUsh  upon 
arrival  in  the  U.S.  to  function  in  a 
high-school  environment.  No  USiA 
grant  funding  will  be  provided  for 
English  training  under  this  program. 
Preference  will  be  given  to  proposals 
that  include  language  skills  as  a 
selection  criterion  for  American 
students  going  to  the  NIS.  Applicant 
organizations  with  alternative 
approaches  to  language  qualifications 
should  discuss  them  in  the  proposal. 

— ^Programs  must  comply  with  J-1  visa 
regulations.  Please  refer  to  program 
specific  guidelines  in  the  Solicitation 
Package  for  further  details. 

Eligibility 

Both  private  not-for-profit 
organizations  and  public  educational 
institutions  including  secondary 
schools,  school  districts  and  state 
education  agencies  are  eligible. 
Organizational  and  educational 
consortiums  are  invited  to  partici{>ate. 

Proposed  Budget 

Applicants  must  submit  a 
comprehensive  line-item  budget  for  the 
entire  program.  There  must  be  a 


summary  budget  as  well  as  a  brake- 
down  reflecting  both  the  administrative 
budget  and  the  program  budget.  For 
better  understanding  or  further 
clarification,  applicants  may  provide 
separate  sub-budgets  for  each  program 
component,  phase,  location,  or  activity 
in  order  to  facilitate  USIA  decisions  on 
funding.  Cost-sharing  is  encouraged  and 
may  be  in  the  form  of  allowable  direct 
or  indirect  costs.  Please  refer  to  the 
Solicitation  Package  and  Guidelines  for 
complete  budget  and  formatting 
instructions. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  also  be  reviewed 
by  the  Agency  contracts  office,  as  well 
as  the  Agency's  Area  Office  and  the 
USIA  post  overseas,  where  appropriate. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  General  Counsel  or  by 
other  Agency  elements.  Funding 
decisions  are  at  the  discretion  of  the 
USIA  Associate  Director  for  Educational 
and  Cultural  Affairs.  Final  technical 
authority  for  grant  awards  resides  with 
the  USIA  grants  officer 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency's  mission  and  the  program  idea 
as  described  above. 

2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guideUnes  described  above. 
Proposals  should  also  clearly 
demonstrate  how  students  will  be 
selected  on  the  basis  of  merit  and  the 
qualifications  needed  for  a  successful 
program. 

3.  Ability  to  achieve  proffwn 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 


how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/ impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages. 

5.  Support  of  diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity  throughout  the  program.  This 
can  be  accomplished  through 
documentation  (such  as  a  uTitten 
statement  or  account)  summarizing  past 
and/or  ongoing  activities  and  efforts  that 
further  the  principle  of  diversity  withyi 
both  the  organization  and  the  program 
activities. 

6.  Institutional  capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  record/ ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
success  of  the  program,  both  as  the 
activities  unfold  and  at  its  conclusion. 
USIA  recommends  that  the  proposal 
include  a  draft  survey  questionnaire  or 
other  technique,  plus  a  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives.  Grantee 
organizations/institutions  will  be 
expected  to  submit  intermediate  reports 
after  each  project  component  is 
concluded  or  quarterly  reports, 
whichever  is  less  Sequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

11.  Cost-sharing:  ft-oposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

12.  Value  to  U.S. -partner  country 
relations:  Proposed  projects  should 


receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country(ies). 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding,  issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  needs  of  the  program 
may  require  the  award  to  be  reduced, 
revised,  or  increased.  Final  awards 
cannot  be  made  until  funds  have  been 
appropriated  by  Congress,  allocated  and 
committed  through  internal  USIA 
procedures. 

Notification 

All  applicants  will  be  notified  of  the 
results  of  the  review  process  on  or  about 
March  24,  1995.  Awards  made  will  be 
subject  to  periodic  reporting  and 
evaluation  requirements. 

.  Dated:  November  1, 1994. 
John  P.  Loiello, 

Associate  Director,  Educational  and  Cultural 
Affairs. 

IFR  Dot  94-27502  Filed  11-9-94:  8  45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials;  Notice  of  Availability  of 
Annual  Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Advisory  Committee  on 
Cemeteries  and  Memorials  for  Fiscal 
Year  1993  has  been  issued.  The  Report 
summarizes  activities  of  the  Committee 
on  matters  relative  to  programs,  policies 
and  accomplishments  wt^ch  have  been 
made,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 

Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632.  Library  of 
Congress,  Washington,  D.C.  20540, 

and 

Department  of  Veterans  Affairs, 
National  Cemetery  System,  810 
Vermont  Ave.,  NW.,  Washington.  D.C. 
20420. 
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FEDERAL  ELECTION  COMMISSKM 

DATE  AND  TIME:  Tuesday.  November  15. 

1994  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DtSGtOSED: 

Compliance  matters  pumiant  to  2  U.S.C 

Audits  conduded  punuant  to  2  U.S.C 
S  437g.  S43aa>).  and  Title  28.  \3S.C. 
Mattery  coBceming  participation  in  civil 

acrions  or  proceedings  or  arbitration 
Internal  personnel  rules  and  procedures  or 
matters  affecting  a  particular  employee. 

PERSON  TO  CONTACT  FOR  MFORMATKM: 

Mr.  Ron  Harris.  Press  OfBcer, 

Telephone:  (202)  219-4155. 

Delores  Hardy, 

Administrative  Assistant. 

(PR  Doc  94-28076  Filed  11-6-94;  3:07  pml 
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COMMTTTEE  ON  EMPLOYEE  BENEFITS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

THE  AND  DATE:  3:00  pan.,  Tuesday, 

November  15, 1994. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Biiilding.  C  Street 

entrance  between  20th  and  2lst  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  of  the  1995  budget  for  the  Office 
of  Employee  Benefits. 

2.  Proposed  chanjies  to  actuarial 
assumptitHM  and  related  delegation  to  the 
Committee  on  Employee  Benefits. 

3.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
beneHt  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 


Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  $5  pet  cassette  by  calling 
(202)  452-3684  or  by  writing  to: 
Freedom  of  Information  Office,  Board  of 

Governors  of  the  Federal  Reserve  System, 

Washington,  D.C  20551 

CONTACT  PERSON  FOR  MORE  MFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)452-3204. 

Dated:  November  8, 1994. 
Jenntfer  ).  JolnMB, 
Deputy  Secretary  of  the  Board. 
(FR  Doc  94-27963  Filed  l}-»-94;  10:56  am) 
BILUNO  COOC  tt1»-9t-^ 


COMMITTEE  ON  EMPLOYEE  BBCFTTS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

TIME  AND  DATE:  Approximately  3:30 

p.m.,  Tiiesday.  Novmnber  15, 1994. 

follomng  a  recess  at  tbe  conclusion  of 

the  open  meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,- C  Street 

entrance  between  20th  and  21st  Streets, 

N.W..  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  The  Committee's  agenda  will  consist  of 
matters  relating  to  (a)  the  general 
administrative  policies  and  procedures  tA  tbe 
Retirement  Plan,  Thrift  Plan,  Long-Term 
Disability  Income  Plan,  and  Insurance  Plan 
for  Employees  of  the  Federal  Reserve  System; 
(b)  general  supervision  of  tbe  operations  of 
the  Plans;  (c)  the  maintenance  of  proper 
accounts  and  accounting  procedures  in 
respect  to  the  Plans;  (d)  the  preparation  and 
submission  of  an  annual  report  on  tbe 
operations  of  each  of  such  Plans;  and  (e)  the 
maintenance  and  staffing  of  the  Offtce  of  the 
Federal  Reserve  Employee  Benefits  System; 
and  (f)  tbe  arrangement  for  such  legal, 
actuarial,  accounting,  administrative,  and 
other  services  as  tl>e  Committee  deems 
necessary  to  carry  out  the  provisions  of  tlie 
Plans.  Specific  items  include:  (A)  A  proposed 
1995  Retiree  Pension  Supplement;  (B) 
retirement  benefits;  and  (C)  proposed 
changes  to  the  Thrift  Plan  Investment 
Options. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 


CONTACT  PERSON  FOR  MORE  BIFOnMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  dw 
Board;  (202)  452-3204. 

Dated:  November  8. 1994. 
Jenaifcr  y.  |«rfuMon, 
Deputy  Secretary  ef  the  Board. 
(FR  Doc  94-27984  Filed  11-8-94;  10:56  am) 
MUMQ  coot  6210-01-P 

LEGAL  SERVICES  CORPORATION 

Operations  and  Regulations  Committee 
Meeting;  Changes 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  59  FR  52861. 
October  19, 1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE:  A 
meeting  of  the  Legal  Services 
CorporaticH)  Board  of  Directors 
Operations  and  Regulaticms  Committee 
will  be  held  on  October  27-28, 1994. 
The  meetings  began  at  10:00  8.m.,  on 
October  27, 1994,  and  at  9:00  a.m.,  on 
October  28, 1994. 

PREVIOUSLY  ANNOUNCED  LOCATION  OF 
MEETING:  Tbe  Marriott  at  Metro  Center, 
775  12th  Street,  N.W..  Salon  "A", 
Washington,  DC,  (202)  737-2200. 

CHANGES  M  THE  MEETINGS: 

MATTERS  TO  BE  CONSOERED:  Tbe 

Committee  also  considered  proposed 
changes  to  45  C.F.R.  Part  1611. 

CONTACT  PERSON  FOR  MFORMATKM: 
Patricia  D.  Batie.  Executive  Office,,  (202) 
336-8800. 

Upon  request,  meeting  notices  will  be 
made  available  in  alternate  fonnats  to 
accommodate  visual  and  hearing 
impairments. 

Individuals  who  have  a  disability  and 
need  an  accommodation  to  attend  the 
meeting  may  notify  Patricia  Batie  at 
(202) 336-8800. 

Date  Issued:  November  7, 1994. 
Patricia  0.  Batie, 
Coiporate  Secretaiy. 

[FR  Doc  94-27939  Filed  1 1-8-94;  9  30  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  sigr^ed  documents  and  appear  in 
tfw  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

[Docket  No.  940816-4216] 

RIN  9693-AA70 

Approval  of  Federal  Information 
Processing  Standards  Publication  189, 
Portable  Operating  System  Interface 
(POSIX):  Part  2:  Shell  and  Utilities 

Correction 

In  the  correction  to  notice  document 
94-25049  appearing  on  page  55531  in 
the  issue  of  Monday,  November  7, 1994. 
correction  2.  is  corrected  to  read  as 
follows: 

2.  On  the  same  page,  in  the  third 
column,  in  the  third  and  fourth  lines. 
"c-1"  should  read  "c;i". 

■tLLMQ  COOC  1S06-01.O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  272 

[FRL— 6090— 3] 

Utah;  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program 

Correction 

In  rule  document  94-25386  beginning 
on  page  52084  in  the  issue  of  Friday. 
October  14.  1994,  make  the  following 
change: 

On  page  52085,  in  the  Hrst  column,  in 
the  second  paragraph,  in  the  11th  line. 
the  parenthetical  phrase  should  not 


have  appeared.  Insert  in  its  place 
"November  13,  1994." 


BILLMQ  CODE  1SM-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34779;  File  No.  SR-DTC- 
•4-13] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  on  a  Temporary  Basis  of 
Proposed  Rule  Change  Implementing 
the  Prime  Broker  Option  in  the 
Institutional  Delivery  System 

Correction 

In  notice  document  94-25002 
beginning  on  page  51465  in  the  issue  of 
Tuesday,  October  11, 1994,  make  the 
following  correction: 

On  page  51467,  in  the  Tirst  column, 
the  signature  and  title  lines  preceding 
the  file  line  were  omitted  and  should 
have  appeared  as  follows: 
Margaret  H.  McFarland, 
Deputy  Secretary. 

MLUNQ  COOC  1SOfr«1-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34780;  File  Nos.  SR-MCC- 
93-07  and  SR-MSTC-93-14] 

Self-Regulatory  Organizations; 
Midwest  Clearing  Corporation  and 
Midwest  Securties  Trust  Company; 
Notice  of  Amendments  and  Order 
Approving  on  an  Accelerated  Basis 
Proposed  Rule  Changes  Establishing  a 
Risk  Assessment  Committee  and 
^king  Various  Other  Changes  to 
MCC's  and  MSTC's  BY-Laws  and  Rules 

Correction 

In  notice  document  94-25040 
beginning  on  page  51462  in  the  issue  of 
Tuesday,  Octoter  11, 1994,  make  the 
following  change: 

On  page  51462.  following  the  subject 
heading,  the  date  was  omitted  and 
should  have  appeared  as  follows: 


"October  3,  1994." 

WUINO  COOC  1606-014 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  34-34875;  File  Nos.  SR-MCC- 
94-13  and  SCCP-94-06] 

Self-Regulatory  Organizations: 
Midwest  Clearing  Corporation  and 
Stock  Clearing  Corporation  of 
Philadelphia;  Notice  of  Filing  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Changes  Expanding 
the  Interfaces  With  the  National 
Securities  Clearing  Corporation's 
Fixed  Income  Transaction  System 

Correction    - 

In  notice  document  94-26766 
beginning  on  page  54228  in  the  issue  of 
Friday,  October  28. 1994  make  the 
following  correction: 

On  page  54229,  in  the  second  column, 
above  the  FR  Doc.  line,  the  signature 
was  omitted  and  should  read  as  set  forth 
below. 

Jonathan  G.  Katz, 
Secretary. 

■iUJNG  COOC  1S06-014 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No  94-NM-78-AD;  Amendment  39- 
9052;  AO  94-22-03] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-80  Series 
Airplanes  and  Model  MD-88  Airplanes 

Correction 

In  rule  document  94-26366,  beginning 
on  page  54123,  in  the  issue  of  Friday, 
October  28.  1994,  in  the  first  column, 
the  first  line  under  DATES,  the  effective 
date  should  read  "November  28. 1994". 

BtLUNG  COOE  1$0»41-0 
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Department  of 
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Services ^ 

Health  Care  Financing  Administration 

42  CFR  Part  401,  et  al. 
Medicare  and  Medicaid  Programs;  Survey, 
Certification  and  Enforcement  of  Skilled 
Nursing  Facilities  and  Nursing  Facilities; 
Final  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Haaith  Can  Financing  Administration 

42  CFR  Parts  401.  431.  435.  440,  441. 
442. 447. 483. 488.  489.  and  498 

[MSa-156-n 

R1N0938-AD94 

Kladicara  and  {Medicaid  Programs: 
Survey,  Certification  and  Enforcement 
of  Skliled  Nursing  Facilities  and 
Nursing  Facilities 

AGENCY:  Healtli  Care  Financing 
Administration  (HCFA).  HHS. 

ACnON:  Final  rule. 

SUMMARY:  This  final  rule  implements 
certain  provisions  of  the  Oninihus 
Budget  Reconciliation  Act  of  1987.  as 
further  amended  by  subsequent  1988, 
1989.  and  1990  legislation.  These 
provisions  make  signiHcant  changes  in 
the  process  of  surveying  skilled  nursing 
facilities  under  Medicare  and  nursing 
facilities  under  Medicaid  and  in  the 
process  for  certifying  that  these  facilities 
meet  the  Federal  requirements  for 
participation  in  the  Medicare  and 
Medicaid  programs.  They  also  set  forth 
a  number  of  alternative  remedies  which 
may  be  imposed  on  facilities  that  do  not 
comply  with  the  Federal  participation 
requirements  (instead  of  or  in  addition 
to  termination),  and  specify  remedies 
for  State  survey  agencies  that  do  not 
meet  surveying  requirements. 

DATES:  These  regulations  are  effective 
July  1. 1995. 

AOORESSES:  Copies:  To  order  copies  of 
the  Federal  Register  containing  this 
document,  send  your  request  to:  New 
Orders.  Superintendent  of  Documents. 
P.O.  Box  371954.  Pittsburgh.  PA  1525Q- 
7954.  Specify  the  date  of  the  issue 
reouested  and  enclose  a  check  or  money 
order  payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  ahemative.  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Dep>ository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Kaplan  Schoenemann.  (410) 
966-6771. 


SUPPLEMENTARY  MFORMATION: 
L  Background 

To  participate  in  the  Medicare  or 
Medicaid  programs,  long-term  care 
facilities  must  be  certihed  as  meeting 
Federal  participation  requirements. 
Long-term  care  facilities  include  skilled 
nursing  facilities  (SNFs)  for  Medicare 
and  nursing  facilities  (NFs)  for 
Medicaid.  The  Fe<}eral  participation 
requirements  for  these  facilities  are 
specified  in  HCFA  regulations  at  42  CFR 
piart  483,  subparts  A  through  C. 

Section  1864(a)  of  the  Social  Security 
Act  (the  Act)  authorizes  the  Secretary  to 
enter  into  agreements  with  State  svuvey 
agencies  to  determine  whether  SNFs 
meet  the  Federal  participation 
requirements  for  Medicare.  Section 
1902(a)(33)(B)  of  the  Act  provides  for 
State  survey  agencies  to  perform  the 
same  survey  tasks  for  facilities 
participating  or  seeking  to  participate  in 
the  Medicaid  program.  The  results  of 
Medicare  and  Medicaid  related  surveys 
are  used  by  HCFA  and  the  Medicaid 
State  agency,  respectively,  as  the  basis 
for  a  decision  to  enter  into.  deny,  or 
terminate  a  provider  agreement  with  the 
facility. 

To  assess  compliance  with  Federal 
participation  requirements,  surveyors 
conduct  onsite  inspections  (surveys)  of 
facilities.  In  the  survey  process 
surveyors  directly  observe  the  actual 
provision  of  care  and  services  to 
residents  and  the  effect  or  possible 
effects  of  that  care  to  assess  whether  the 
care  provided  meets  the  assessed  needs 
of  individual  residents. 

SNFs  that  are  approved  for 
participation  in  the  Medicare  program 
also  meet  the  participation  requirements 
for  the  Medicaid  program.  However,  the 
Medicaid  State  agency  is  not  obligated 
to  enter  into  a  Medicaid  provider 
agreement  with  a  facility  just  because 
the  Secretary  has  entered  into  a 
Medicare  provider  agreement  with  the 
facility.  Additionally,  if  a  State  imposes 
Medicaid  requirements  that  exceed 
those  of  Medicare,  section  1863  of  the 
Act  provides  that  the  higher 
requirements  must  be  met  by  the 
Medicare  SNFs  in  that  State. 

Before  the  1987  legislation,  the  only 
adverse  actions  available  to  HCFA  and 
the  States  against  facilities  that  were 
determined  to  be  out  of  compliance 
with  Federal  {>articipation  requirements 
included  termination,  nonrenewal,  or 
automatic  cancellation  of  provider 
agreements:  denial  of  participation  for 
prospective  facilities;  and  denial  of 
payment  for  new  admissions  in  lieu  of 
termination  when  the  facilities  had 
deficiencies  that  did  not  pose  an 
immediate  and  serious  threat  to  the 


health  and  safety  of  residents.  (The 
denial  of  payment  action  has  been 
considered  an  "alternative"  sanction 
because  it  is  an  alternative  to 
termination.) 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (OBRA  '87).  Public  Law 
100-203.  enacted  on  December  22. 
1987.  amended  the  Act  to  incorporate 
specihc  provisions  for  muring  home 
reform.  These  provisions  included 
specific  revised  requirements  for  the 
survey  and  certification  process  (section 
4202  for  Medicare  and  section  4212  for 
Medicaid)  and  for  the  enforcement 
process  (sections  4203  and  4213). 
Sections  4202  and  4212  of  OBRA  '87 
added  new  sections  1819(g)  and  1919(g) 
to  the  Act  to  revise  and  expand 
Medicare  and  Medicaid  provisions, 
respectively,  on  State  and  Fedesal 
responsibilities  for  survey  and 
certification,  types  of  and  requirements 
for  surveys,  survey  team  composition 
and  responsibilities,  requirements  for 
validation  surveys,  procedures  for 
investigating  complaints  and  monitoring 
compliance,  disclosure  of  results  of 
inspections  and  activities,  and 
provisions  for  penalties  imposed  on  the 
States  for  Eailure  to  comply  with  survey 
process  requirements.  Sections  4203 
and  4213  of  OBRA  '87  added  sections 
1819(h)  and  1919(h)  to  the  Act  to 
specify  the  Medicare  and  Medicaid 
enforcement  process,  respectively,  and 
specified  remedies  for  noncompliance 
to  l>e  used  in  lieu  of  or  in  addition  to 
termination  of  facilities'  participation  in 
the  programs.  Section  411  of  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  (MCCA).  PubUc  Law  100-360. 
enacted  on  )uly  1. 1988.  also  included 
a  number  of  technical  and  correcting 
amendments  afl^ecting  these  OBRA  '87 
provisions.  These  changes  will  be 
discussed  in  detail  later  in  this 
preamble. 

On  August  28. 1992,  we  published  a 
proposed  rule  in  the  Federal  Register 
(57  FR  39278)  setting  forth  our  proposal 
for  altering  the  requirements  for 
surveying  facilities  and  expanding  the 
choice  of  alternative  remedies  for  HCFA 
and  the  Medicaid  State  agency  to  apply 
in  lieu  of  or  in  addition  to  termination 
of  facilities  that  do  not  comply  with 
participation  requirements.  In  the 
proposed  rule  we  said  that  our  goal  is 
to  promote  facility  compliance  by 
ensuring  that  all  deflcient  providers  are 
appropriately  sanctioned.  "Termination 
is  still  possible  any  time  a  facility  is 
identified  as  having  deficiencies,  and  if 
a  facility  continues  to  have  deficiencies 
after  a  specified  period  of  time,  the  law 
requires  that  Federal  payments  for 
services  in  that  facility  cease  at  that 
time. 


In  the  proposed  rule  we  indicated  that 
we  are  implementing  the  Congress' 
mandate,  as  indicated  in  OBRA  '87.  to 
abandon  our  traditional  hierarchical 
requirement  system  and  develop  a 
system  capable  of  detecting  and 
responding  to  noncompliance  with  any 
requirement.  The  system  we  proposed 
was  built  on  the  assumption  that  all 
requirements  must  be  met  and  enforced 
and  that  requirements  take  on  greater  or 
lesser  significance  as  a  function  of  the 
circumstances  and  resident  outcomes  in 
a  particular  faciUty  at  the  time  of 
survey.  The  surveyors  will  determine 
the  existence  or  nonexistence  of 
immediate  and  serious  threat  to 
residents  as  well  as  the  severity  and 
scope  of  a  deficiency  to  arrive  at  a 
conclusion  as  to  the  seriousness  of  that 
deficiency  in  that  facility.  The  proposed 
regulations  incorporated  scope  and 
severity  surveyor  guides  for  determining 
the  remedy  or  remedies  to  apply.  We 
also  proposed  that  the  selection  of  a 
particular  remedy  be  based  on  the 
nature  of  the  deficiencies  and  the 
remedy  (or  remedies)  that  either  HCFA 
or  the  Medicaid  State  agency  believes  is 
most  likely  to  achieve  correction  of  the 
deficiencies.  As  we  stated  in  the 
proposed  rule,  we  believe  that  remedies 
applied  in  the  manner  described  within 
the  proposed  regulations  will  deter 
violations  as  well  as  encourage 
immediate  response  and  sustained 
compUance. 

The  new  system  also  proposed 
changes  in  the  enforcement  authority  for 
dually  participating  (Medicare  and 
Medicaid)  faciUties.  OBRA  '89  provided 
the  basis  for  decisions  as  to  whether  the 
State's  or  the  Secretary's  determination 
of  compliance  or  noncompliance  or 
choice  of  remedies  is  binding  in  the  case 
of  a  dually  participating  facility. 
Moreover,  the  statute  at  section 
1919(h)(8),  provides  that  whether 
certification  decisions  and  enforcement 
actions,  as  appUed  to  Medicaid,  are 
those  of  the  Secretary  or  the  State,  the 
same  certification  decision  and 
enforcement  actions  will  also  apply  to 
Medicare  in  a  dually  participating 
facility.  In  addition,  the  statute  specifies 
whether  the  Secretary's  or  State's 
certification  decision  and  enforcement 
remedies  will  prevail  in  the  case  of 
Federal  validation  surveys.  Our  August 
28, 1992  proposed  rule  reflected  these 
changes. 

n.  Provisions  of  the  Proposed  Rule 

In  the  proposed  rule  published  on 
August  28, 1992  in  the  Federal  Register, 
we  proposed  to  implement  the 
provisions  of  OBRA  '87,  as  further 
amended  by  subsequent  1988, 1989,  and 


1990  legislation.  The  specific  proposals 
were  as  follows: 

A.  Routine  Process  of  Certification  and 
Enforcement 

1.  State-Operated  Facilities 

We  proposed  at  §  488.155  and 
§  488.180  that  in  all  State-operated 
facilities,  the  State  survey  agency 
conduct  the  survey,  recommend  to 
HCFA  a  certification  of  compliance  or 
noncompliance  and  recommend 
appropriate  enforcement  action{s).  After 
the  survey  agency  forwards  its  survey 
findings  and  recommended  certification 
and  enforcement  action(s)  to  HCFA, 
HCFA  in  tiun  would  certify  facility 
compliance  or  noncompliance  and 
impose  any  enforcement  action(s). 

2.  Non-State  Operated  Facilities 

At  §§488.155  and  488.180,  we 
proposed  the  following: 

•  For  non-State  operated  SNFs,  to 
continue  to  use  the  process  in  effect 
before  October  1, 1990,  whereby  the 
State  survey  agency  conducts  the  survey 
and  certifies  compliance  or 
noncompliance  with  Federal 
requirements  subject  to  HCFA  approval. 
We  also  proposed  that  the  survey 
agency  recommend  appropriate 
remedies,  and  that,  after  the  survey 
agency  forwards  its  survey  findings  and 
recommended  enforcement  action(s)  to 
HCFA  for  review,  HCFA  determines  the 
compliance  or  noncompliance  of  the 
facility  and  imposes  any  enforcement 
action(s). 

•  For  non-State  operated  NFs,  to 
continue  to  use  the  process  in  effect 
before  October  1, 1990,  whereby  the 
survey  agency  conducts  the  survey, 
certifies  compliance  or  noncompUance 
with  Federal  requirements,  and 
recommends  appropriate  enforcement 
actions  to  HCFA  and  the  Medicaid  State 
agency.  The  certification  of  compliance 
or  noncompliance  by  the  State  is  final 
except  in  the  case  of  a  complaint  or 
validation  survey,  or  review  of  the 
State's  findings  by  HCFA  in  which  the 
Secretary  sulfetitutes  her  judgment  for 
that  of  the  State.  Except  where  the 
Secretary  intervenes,  the  State  makes  all 
enforcement  decisions  and  imposes 
remedies  after  consideration  of  the 
survey  findings  and  recommended 
enforcement  remedies.  Regardless  of 
which  agency  of  the  State  exercises 
certification  and  enforcement  authority, 
however,  we  look  to  the  Medicaid  State 
agency  to  assure  compliance  with 
Federal  requirements. 

•  For  dually  participating  facifities, 
the  survey  agency  would  conduct  the 
survey,  certify  compliance  or 
noncompliance  with  Federal 


requirements,  and  recommend 
appropriate  enforcement  actions.  The 
certification  of  compliance  or 
noncompliance  and  recommended 
enforcement  action(s)  by  the  State 
would  be  sent  to  both  HCFA  and  the 
Medicaid  State  agency  for  review.  In  a 
new  subpart  F  (Remedies  for  Long-Term 
Care  Facilities  with  Deficiencies),  we 
proposed  to  add  a  new  §488.234,  to  set 
forth  procedures  for  occasions  when 
there  are  State  and  Federal 
disagreements  involving  findings  when 
there  is  no  immediate  and  serious  threat 
to  the  residents.  We  view  section 
1919(h)(8)  of  the  Act  as  calling  for  the 
appUcation  of  the  decision  for  Medicaid 
NFs  to  Medicare  SNFs  when  a  facility 
is  dually  participating. 

B.  Validation  Surveys  and  HCFA 
Oversight 

Sections  1819(g)(3)(A)  and 
1919(g)(3)(A)  of  the  Act  direct  the 
Secretary'  to  conduct  onsite  surveys  of  a 
representative  sample  of  nursing  homes 
within  2  months  of  the  last  day  of 
survey  when  the  Secretary  is  validating 
the  State  survey  agency's  performance. 
If  the  State  determines  that  the  facility 
is  in  compUance.  but  the  Secretary  finds 
that  the  facility  is  out  of  compliance,  the 
Secretary's  determination  as  to  the 
facility's  noncompliance  is  binding  and 
supersedes  that  resulting  from  the  State 
survey  as  specified  at  §  488.234(a)(2)  of 
our  NPRM  and  section  1919(h)(6)(B)  of 
the  Act.  However,  section  1919(h)(6)(A) 
specifies  that  when  the  State  finds 
noncompliance  and  the  Secretary  makes 
no  such  finding,  the  State's 
noncompUance  decision  and 
enforcement  actions  control.  We 
incorporated  this  in  §  488.234(a)(1)  of 
our  proposed  rule.  At  paragraph  (a)(3)  of 
§488.234.  we  proposed  that,  when 
HCFA's  survey  findings  take 
precedence.  HCFA  could — 

•  Impose  any  of  the  alternative 
remedies  we  specify  in  our  proposed 
§488.206  (Available  remedies):  or 

•  Permit  payments  to  continue  to  the 
NF  and  dually  participating  faciUty  if 
the  applicable  conditions  at  our 
proposed  §  488.232  (Continuation  of 
payments  to  a  faciUty  with  deficiencies) 
are  satisfied. 

These  provisions  proposed  to  specify 
the  means  to  determine  compUance  or 
noncompUance  for  the  Medicaid  NF 
which  would  then  become  the 
compliance/noncompiiance  decision  for 
the  Medicare  SNF. 

In  our  proposed  §  488.234(b),  we 
stated  that,  if  both  the  Secretary  and  the 
State  disagree  over  the  decision  to 
terminate  a  non-State  operated  NF  or 
dually  participating  facility — 
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•  HQ^A's  daciuon  lo  termiiMle  the 
participation  of  a  {acihty  takes 
precedence  when — 

•f  Both  HCFA  and  the  Stale  Hnd  that 
the  facility  has  not  met  all  requirements; 
and 

•f  HCFA.  but  not  the  State.  6nds  that 
the  facility's  participation  should  be 
terminated.  We  proposed  that  HCFA 
would  permit  continuation  of  payment 
during  the  period  prior  to  the  effective 
datR  of  termination  not  to  exceed  6 
months  from  the  last  day  of  the  survey. 

•  The  State's  decision  to  terminate  a 
facility's  participation  and  the  timing  of 
termination  would  take  precedence 
when — 

^  The  State,  but  not  HCFA.  fmds  that 
a  facility's  participation  should  be 
terminated:  and 

■f  The  State's  timing  for  the 
termination  is  for  no  later  than  6  months 
after  the  last  day  of  survey. 

In  paragraph  (c)  of  the  proposed 
§  488.234.  we  stated  that  when  the  State 
and  HCFA  disagree  over  timing  of 
termination  of  a  facility,  the  Stale's 
timing  takes  precedence  if  it  does  not 
occur  later  than  6  months  after  the  date 
of  the  finding  to  terminate.  Paragraph 
(d)  stated  that  when  there  is  overlap  of 
State  and  HCFA  remedies,  the  HCFA 
remedies  apply,  and  paragraph  (e)  stated 
that,  regardless  of  whose  decision 
controlled  in  paragraphs  (b).  (c).  or  (d). 
the  compliance  and  enforcement 
decision  for  the  Medicaid  agreement  is 
binding  on  the  Medicare  agreement  in 
the  case  of  a  dually  participating - 
faciUty. 

C.  Hearings  and  Appeals 

At  $488.1B0(e)(1).  we  proposed  that 
the  State  must  impose  remedies  on  any 
Medicaid  providw — 

•  When  the  Slate  identifies  violations 
of  Federal  requiiements  after  notifying 
the  provider  of  the  deficiencies  and 
impending  remedy:  and 

•  Except  for  civil  money  penalties. 
during  the  pendency  of  any  hearing  that 
the  provider  may  request. 

At  §488.180(eM2).  we  proposed  thai 
appeal  procedures  under  42  CFR  pari 
498  (Appeals  Procedures  for 
Determinations  that  Affect  Participation 
in  the  Medicare  Program)  apply  when 
the  provider  requests  a  hearing  ou 
HCFA's  denial  of  participetioo. 
termination  of  provider  agreement,  or 
the  Secretary's  certiBcaliun  of 
noncompliance  l«««**»ng  to  an 
enforcement  remedy,  except  State 
monitoring,  against  all  State-operated 
facilities. »»  a  resuh  of  a  HCFA 
validation  survey  or  HCFA's  review  of 
the  Stale's  survey  findings  and  for  non- 
Slate  operated  SNFs  and  dually 
participating  taciUties.  The  State  must 


impose  the  same  remedy,  which  is  also 
subject  to  these  appeal  procedures.  At 
§  488. 180(e)(3)  of  our  proposed  rule,  we 
proposed  that  the  appeal  procedures 
under  42  CFR  part  431  (Stale 
Organization  and  General 
Administration)  apply  in  cases  when 
the  provider  requests  a  hearing  on  the 
Slate's  denial  of  participation, 
termination  of  provider  agreement,  or 
certification  of  noncompliance  leading 
to  an  alternative  remedy  against  a  non- 
State  operated  Medicaid  NF. 

D.  Prospective  Providers 

At  §488.180(0.  we  proposed  that 
prospective  providers  applying  to 
participate  in  the  Medicare  or  Medicaid 
(or  both)  programs  meet  all  participation 
requirements  as  a  precondition  of  their 
participation.  As  we  explained  in  the 
preamble  of  the  proposed  rule,  we  based 
this  on  variou.s  provisions  of  the  Act 
and  the  legislative  history  and  on  the 
overall  structure  of  the  Act  which 
differs  significantly  horn  the  one 
previously  in  effect 

E.  Substandard  Can 

In  §488.151  (Definitions),  we 
proposed  defining  substandard  care  as 
care  furnished  in  a  facility  that  has  one 
or  more  deficiencies  in  any  area  with  a 
severity  level  of  3  or  4.  regardless  of 
scope:  or  a  level  2  in  severity  with  a 
level  3  or  4  in  scope  in  quality  of  care 
requirements,  as  defined  in  §  483.25 
(Quality  of  care).  We  described  the 
levels  for  severity  and  scope  in  detail 
under  the  section  of  the  preamble 
entitled.  "Enforcement  Options."  That 
discussion  is  summarized  in  section  J.ll 
of  this  background  statement. 

F.  Surveys 

Sections  1819(g)  (2)  and  (3)  and 
1919(g)  (2)  and  (3)  of  the  Act.  as  added 
by  sections  4202  and  4212  of  OBRA  '87. 
specify  the  requirements  for  types  and 
periodicity  of  surveys  that  are  to  be 
conducted  foreech  facihty;  including 
standard,  special,  partial  extended, 
extended,  and  validation  surveys.  These 
provisions  include  specific  contents  and 
procedures,  frequency,  consistency,  and 
team  composition,  and  are  intended  to 
protect  residents'  rights,  health  and 
safety  and  not  unduly  burden  the 
facilities  or  the  survey  agencies.  We 
proposed  to  set  forth  implementing 
regulations  as  follows: 

StaiKlard  Surveys 

At  §  488.155.  we  pcoposed  that,  for 

each  SNF  and  NF.  the  State  survey 
agency  must  conduct  standard  surveys 
and  stated  what  they  roust  iix:lude. 

At  §488.158.  we  proposed  to  require 
each  SNF  and  NF  to  be  subject  to  a 


standard  survey  not  later  than  IS 
months  after  the  last  day  of  the  previous 
standard  survey  and  that  the  statewide 
average  intervals  between  standard 
surveys  must  not  exceed  12  months.  We 
also  specified  when  and  how  the 
average  intervals  would  be  computed. 

Special  Surveys 

SecUons  1819(g)(2MA)(iii)  and 
1919(g)(2)(A)(iii)  of  the  Act.  as  added  by 
OBRA  '87.  specify  that  a  standard 
survey  or  an  abbreviated  standard 
survey  may  be  conducted  within  2 
months  of  any  change  of  ownership, 
administration,  management  of  a 
facility,  or  director  of  nursing  to 
determine  whether  the  change  has 
resulted  in  any  decline  in  the  quality  of 
care  furnished  by  the  facility.  A  survey 
conducted  for  the  purpose  of 
investigating  a  complaint  against  a 
facility  is  also  considered  a  special 
survey.  An  abbreviated  standard  survey 
is  a  partial  survey  that  focuses  on  a 
specific  participation  requirement  or 
requirements.  At  paragraph  (e)  of 
§  486.158.  we  proposc^l  that  the 
decision  of  whether  to  conduct  a 
standard  or  an  abbreviated  standard 
survey  under  these  circumstances  be  at 
a  State  survey  agency's  or  the 
Secretary's  discretion,  based  on  the 
individuals  and  facilities  involved  and 
the  State's  concern  that  the  quahty  of 
care  may  have  declined. 

Extended  and  Partial  Extended  Surveys 

In  accordance  with  Sections 
1819(g)(2)(B)  and  1919  (g)(2)(B)  of  the 
Act.  we  proposed  to  require  that,  during 
an  extended  survey,  the  survey  team 
must  review  and  identify  the  poUcies 
and  procedures  for  those  provisions  of 
the  regulations  that  produced  the 
substandard  quality  of  care  and  must 
determine  whether  a  facility  compUes 
with  all  requirements  of  participation. 
The  extended  survey  must  also  include 
an  expansion  of  the  size  of  the  sample 
of  residents'  assessments  reviewed,  a 
review  of  the  staffing  levels  and  staff 
inservice  training,  and.  if  appropriate, 
an  examination  of  contracts  with 
consultants. 

These  provisions  were  incorporated 
in  the  proposed  rule  at  §  488.160 
(Extended  survey). 

Validation  Surveys 

We  proposed  that  the  validation 
surveys  must  be  conducted  within  2 
months  of  the  date  of  the  State's  surveys 
and  must  be  of  sufficient  number  to 
allow  inferences  about  the  adequacy  of 
the  State's  surveys.  In  addition,  the  Act 
requires  us  to  conduct  validation 
surveys  in  at  least  5  percent  of  the  SNFs 
and  NFs  surveyed  by  each  State  during 
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the  year  but  in  no  case  less  than  5 
facilities  in  each  State.  The  same 
protocol  used  for  the  standard  or  " 
extended  suirvey  must  be  used  for  the 
validation  survey.  We  proposed  to 
incorporate  these  requirements  in 
paragraph  (a)  of  §488.166  (Validation 
surveys). 

In  the  proposed  rule,  we  dealt  with 
four  other  survey-related  issues: 

Composition  of  Survey  Teams 

At  §  488.164.  we  proposed  that— 

— Surveys  must  be  conducted  by  a 
multidisciplinary  team  of  professionals, 
which  must  include  a  registered  nurse. 

—A  surveyor  is  disqualified  for 
surveying  a  particular  facility  if  he  or 
she  currently  serves  or,  within  the 
previous  2  years  has  served  as  a  member 
of  the  staff  of,  or  as  a  consultant  to  that 
facility,  or  if  a  member  of  his  or  her 
immediate  family  has  any  financial 
interest  or  any  direct  or  indirect 
ownership  interest  in  that  facility. 

Surveyors  must  receive 
comprehensive  training,  including  the 
application  and  interpretation  of 
regulations  for  SNFs  and  NFs. 
techniques  and  survey  procedures  for 
conducting  standard  and  extended 
surveys;  and  techniques  and  survey 
procedures  for  auditing  resident 
assessments  and  plans  of  care. 

Consistency  of  Surveys 

The  proposed  regulations  at  §  488.162 
specify  that  the  State  must  conduct 
ongoing  studies  and  analyses,  and/or 
implement  new  programs  to  measure 
and  improve  consistency  in  survey 
results,  such  as  validation  of  surveyor 
findings,  and  the  application  of 
enforcement  remedies.  The  proposed 
regulations  also  specified  that  HCFA 
will  perform  the  same  tasks. 

Unannounced  Surveys 

While  secUons  1819(g)(2)(A)(i)  and 
1919(g)(2)(A)(i)  of  the  Act  specifically 
require  unannoimced  standard  surveys, 
we  proposed  that  all  surveys,  whether 
abbreviated,  extended,  follow-up. 
validation  or  otherwise,  be 
unannounced  and  incorporated  this 
provision  in  the  proposed  regulations  at 
§  488.157.  When  a  survey  agency  is 
found  to  have  notified  a  SNF  or  NF 
through  its  scheduling  or  procedural 
policies,  we  are  authorized  to  apply 
appropriate  sanctions  for  inadequate 
survey  performance  specified  at  the 
proposed  §488.170  and  described 
immediately  below  under  the  section 
entitled,  "Inadequate  Survey 
Performance." 


Inadequate  Survey  Performance 

If  we  find,  as  a  result  of  the  validation 
surveys,  that  the  State  has  failed  to 
perform  the  standard  and  extended 
surveys  properly  or  that  the  State's 
performance  is  otherwise  inadequate, 
we  are  authorized  to  apply  an 
appropriate  sanction  for  inadequate    . 
survey  performance.  Section 
1819(g)(3)(C)  of  the  Act  requires  the 
Secretary  to  provide  an  appropriate 
remedy  (which  may  include  training) 
when  the  State  has  failed  to  perform 
surveys  required  imder  the  Act  or  when 
the  Secretary  has  decided  survey 
performance  is  not  otherwise  adequate. 
At  §  488.170,  we  proposed  the  following 
remedies  to  be  applied  as  appropriate: 

•  For  Medicaid  facilities  HCFA  will— 
+  Reduce  FFP  and  if  appropriate. 

+  Provide  for  training  of  survey 
teams. 

•  For  Medicare  facilities  HCFA  will — 
+  Specify  the  inadequacy  to  the 

survey  agency; 

+  Require  a  plan  of  correction; 

+  Provide  for  training  of  survey 
teams; 

+  Provide  technical  assistance  on 
scheduling  and  procedural  policies; 

+  Provide  HCFA-directed  scheduling; 
or 

+  Initiate  action  to  terminate  the 
agreement  between  the  Secretary  and 
the  Stale  imder  section  1864  of  the  Act. 
either  in  whole  or  in  part. 

G.  Investigations  of  Allegations  of 
Resident  Neglect  and  Abuse  and 
Misappropriation  of  Resident  Property 

In  §488.151,  we  proposed  to  define 
"abuse"  as  physical,  psychological,  or 
verbal  interaction  wiUi  a  facility 
resident,  including,  but  not  limited  to, 
ill  treatment,  physical  violation,  and/or 
other  disregard  of  an  individual  which 
could  cause  or  result  in  mild  to  severe, 
temporary  or  permanent  mental  or 
physical  injury,  harm,  or,  ultimately, 
death.  "Neglect"  would  mean  a  failure, 
through  inattentiveness,  carelessness,  or 
omission,  of  an  individual,  to  provide 
timely,  consistent  and  safe  services, 
treatment,  and  care  to  a  facility  resident. 
"Misappropriation  of  resident  property" 
would  mean  the  deliberate 
misplacement,  exploitation,  or 
wrongful,  temporary,  or  permanent 
taking  or  use  of  a  facility  resident's 
belongings  or  money,  or  both,  without 
the  resident's  consent. 

Sections  1819(g)(1)(C)  and 
1919(g)(1)(C)  of  the  Act,  as  added  by 
OBRA  '87  and  amended  by  section 
411(a)(5)(C)  of  Public  Law  100-360 
(MCCA).  require  the  State,  through  the 
agency  responsible  for  surveys  and 
certification  of  nursing  facilities,  lo 


develop  a  process  for  the  receipt  and 
timely  review  and  investigation  of 
allegations  of  neglect  and  abuse  and 
misappropriation  of  resident  property 
by  a  nurse  aide  of  a  facihty  or  by 
another  individual  used  by  the  facility 
in  providing  services  to  residents.  Thes*- 
sections  also  provide,  after  notification 
of  the  allegations,  for  the  State  to 
provide  the  opportunity  for  a  hearing  to 
the  individual  against  whom  an 
allegation  has  been  made;  and  if  the 
allegations  are  confirmed,  for  the  State 
to  notify  the  individual,  the  nurse  aide 
registry,  and  the  appropriate  licensure 
authorities  if  applicable.  In  §488.185 
(Action  on  complaints  of  neglect,  abuse 
and  misappropriation  of  property),  w*" 
proposed  regulations  that  would 
implement  these  provisions. 

H.  Investigation  of  Complaints  of 
Violations  of  Federal  Participation 
Requirements  and  Monitoring 
Compliance 

In  §488.182  (Investigation  of 
complaints  of  violations:  Investigations 
and  monitoring),  we  proposed  that  the 
survey  agency  be  required  to  conduct 
surveys  as  fi^quently  as  necessary  to 
ascertain  compliance  with  the  Federal 
requirements  of  participation  or  to 
confirm  the  correction  of  deficiencies 
under  the  cited  circumstances.  The 
proposed  regulations  would  also 
incorporate  the  provisions  of  sections 
1819(g)(4)  and  1919(g)(4)  of  the  Act  that 
a  State  may  maintain  and  use  a 
specialized  team  to  identify,  sur\ey. 
gather,  and  preserve  evidence  and  to 
administer  appropriate  enforcement 
remedies  against  substandard  facilities. 

/.  Disclosure  of  Survey  Information 

At  §488.175  (Disclosure  of  survey 
information),  we  proposed  regulations 
to  implement  sections  1819(g)(5)  and 
1919(g)(5)  of  the  Act,  as  added  by  OBRA 
'87.  We  proposed  at  §  488.175  to  accept 
oral  as  well  as  written  requests  for 
information  and  to  charge  the  public  for 
the  cost  of  retrieval,  reproduction,  and 
mailing  information  in  accordance  with 
regulations  under  the  Freedom  of 
Information/Privacy  Act.  The  disclosing 
entity  (HCFA,  the  survey  agency,  or  the 
Medicaid  State  agency)  would  respond 
within  10  days  with  the  requested 
information,  if  releasable  and  already 
available,  or  with  an  interim  response 
explaining  whether  the  information  is 
releasable  and  when  it  will  be  available 
for  release. 

OBRA  '90  specified  which 
information  is  releasable  and  when  it  is 
available  for  release.  Sections 
1819(g)(5)(A)  and  1919(g)(5)(A)  of  the 
Act  provide  that  each  State,  and  the 
Secretary,  shall  make  available  to  the 
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public  infonnation  concerning  all 
surveys  and  certifications  of  NFs  and 
SNFs.  including  statements  of 
deficiencies,  within  14  calendar  days 
after  such  information  is  made  available 
to  those  facilities,  and  approved  plans  of 
correction.  We  proposed  to  implement 
this  provision  at  S  488.175(d)(3). 

Sections  1819(g)(5)(B)  and 
1919(g)(5)(B)  of  the  Act  require  State 
survey  agencies  to  notify  the  State's 
long-term  care  ombudsman  of  any 
adverse  actions  imposed  against  a 
faciUty.  We  proposed  at  488.175(e)  that 
the  State  stirvey  agency  be  required  to 
provide  the  State's  long-term  care 
ombudsman  with  the  report  of 
noncompliance  of  a  faciUty,  report  of 
any  advene  actions  imposed,  any 
written  response  by  the  SNF  or  NF,  and 
the  results  of  any  appeals. 

As  a  resuh  of  sections  4008(h)(2)(E) 
and  4801(e)(5)(D)  of  OBRA  '90.  secUons 
18l9(b)(4)(C)(ii)(]V)and 
1919(b)(4)(C)(ii)(IV)  of  the  Act  require 
the  Secretary  and  the  State,  respectively, 
to  provide  notice  to  the  State  long-term 
care  ombudsman  and  the  State 
protection  and  advocacy  system  for  the 
mentally  ill  and  mentally  retarded  of 
SNF  and  NF  waivers.  Sections 
1819(b)(4)(CMii)(V)  and 
1919(bM4)(CKii)(V).  as  added  by  OBRA 
'90.  require  the  facility  receiving  such 
nursing  waivers  to  notify  the  residents 
of  the  facility  (or,  when  appropriate,  the 
guardians  or  legal  representatives  of 
such  residents)  and  a  resident's 
immediate  family  of  the  waiver.  We 
proposed,  at  secticm  488.175  (f)  and  (g), 
that  facilities  give  this  notice  within  10 
days  from  the  date  the  SNF  or  NF  is 
granted  the  waiver. 

Under  sections  1819(g)(5)(C)  and 
1919(g)(5)(C)  of  the  Act.  the  State  is 
required  to  notify  each  attending 
physician  and  the  State  board 
responsible  for  licensing  nursing  home 
administrators  when  a  facility  has 
provided  substandard  quality  of  care. 
We  proposed  requiring  each  SNF  or  NF 
to  provide  either  HCFA  or  the  State,  no 
later  than  10  days  after  receiving  a 
notice  of  substandard  care,  with  a  list  of 
each  Medicare  and  Medicaid  resident  in 
the  faciUty  and  the  name  and  address  of 
his  or  her  attending  physician.  We  also 
proposed  at  %  488.175  requiring  the 
State  to  notify  the  attending  physicians 
and  the  State  licensing  board  within  30 
days  of  the  date  the  SNF  or  NF  is 
notified  of  a  finding  of  substandard  care. 
We  recognized  that  this  and  the 
notification  requirement  related  to  nurse 
waivers  were  the  only  provisions  in  our 
proposed  regulation  which  set  forth 
requirements  for  nursing  homes.  All 
other  provisions  in  the  proposed  rule  set 
forth  requirements  for  the  Secretary  and 


the  State  in  the  enforcement  of  nursing 
homes  requirements.  We  included  these 
faciUty  requirements  in  the  proposed 
rule  because  they  directly  or  indirectly 
pertain  to  the  enforcement  process.  The 
same  sections  of  the  Act  also  required 
the  State  survey  agency  to  provide 
access  to  any  infonnation  incidental  to 
a  facility's  participation  in  Medicare  or 
Medicaid  upon  request  by  the  State 
Medicaid  fraud  control  unit  established 
under  42  CFR  part  1002.  subpart  C.  We 
proposed  incorporating  this  provision 
under  paragraph  (j)  of  $  488. 1 75. 

/.  Enforcement  Options 

1 .  Overview 

As  stated  earlier,  before  the  passage  of 
OBRA  '87,  the  only  adverse  actions 
available  to  HCFA  and  the  States  for 
imposition  against  long  term  care 
facilities  that  were  out  of  compUance 
with  Federal  requirements  were 
termination  of  piarticipation. 
nonrenewal  and  automatic  cancellation. 
and  denial  of  participation  for 
prospective  providers.  In  addition. 
HCFA  and  the  States  had  authority,  in 
cases  of  long-term  care  facilities,  to  deny 
payment  for  new  admissions  to  facilities 
rather  than  to  terminate  the  provider 
agreements  when  deficiencies  did  not 
present  an  immediate  and  serious  threat 
to  the  health  and  safety  of  residents  of 
the  facilities.  The  denial  of  payment 
provision  was  considered  both  an 
alternative  to  the  more  severe  measures, 
as  well  as  an  intermediate  step  that 
HCFA  or  the  State  could  take  prior  to 
and  possibly  in  lieu  of  termination  from 
the  Medicare  and  Medicaid  programs. 
Tlie  sanction  afforded  HCFA  and  the 
States  the  opportunity  to  defer  the 
decision  to  terminate.  Thus,  the  terms 
"alternative  sanction"  and 
"intermediate  sanction"  came  into  use 
to  designate  denial  of  payment  for  new 
admissions  to  faciUties  for  a  period  of 
up  to  1 1  months  after  the  month  in 
which  the  sanction  was  imposed. 
Former  sections  1866(f)  and  1902(i)  of 
the  Act  were  the  authority  for  the 
alternative  sanction  under  Medicare  and 
Medicaid  respectively.  The  Family 
Support  Act  of  1988,  Public  Law  100- 
345,  repealed  the  Medicare  provision 
and  MCCA  made  the  Medicaid 
provision  applicable  only  to  ICFs/MR. 

OBRA  '87  included  revised  and 
expanded  authority  for  enforcement  of 
the  Federal  participation  requirements 
for  long-term  care  faciUties.  We 
proposed  adding  a  new  subpart,  subpart 
F  (Remedies  for  Long  Term  Care 
FaciUties  with  Deficiencies)  to  part  488 
to  implement  these  new  provisions. 


2.  Determination  of  Deficiencies 

Effective  October  1. 1990,  providers  of 
nursing  services  participating  in  the 
Medicare  or  Medicaid  programs  were 
subject  to  the  requirements  of 
participation  that  were  published  on 
February  2. 1989  (54  FR  5316).  These 
requirements  focus  more  sharply  on  the 
resident  care  practices  and  outcomes, 
and  facility  practices  with  respect  to 
resident  rights. 

In  the  proposed  rule  we  explained 
that  the  collective  exercise  of  surveyor 
judgments,  which  has  always  been  the 
vehicle  for  the  identification  of 
deficiencies  would  remain  unchanged. 
For  this  reason,  we  concluded  that  there 
was  no  more  reason  to  have  specific 
regulations  governing  this  process  than 
there  had  been  in  the  past.  Thus,  we 
proposed  that,  surveyors  would  gather 
information  based  upon  direct 
observations,  record  review,  and 
interviews  with  residents,  staff,  and 
family  members.  Based  on  their 
collection  of  information,  they  would 
collectively  compile  and  analyze  it.  and 
match  the  data  to  the  legal  standards 
facilities  are  obliged  to  meet  to 
determine  if  deficiencies  exist.  As  is 
true  now.  these  conclusions  would  be 
based  upon  single  observations  or 
groups  of  observations,  either  one  of 
which  may  sustain  a  finding  that  a 
requirement  has  not  been  met.  We 
proposed  that  once  the  survey  team 
made  its  judgments  about  whether  the 
facts  supported  a  conclusion  that 
deficiencies  exist,  it  would  be  the  team's 
responsibility  to  assess  the  scope  and 
severity  of  those  deficiencies  (in  the 
manner  described  later  in  this  preamble) 
in  order  to  recommend  one  or  more 
remedies  to  either  HCFA  or  the 
Medicaid  State  agency  for  the 
enforcement  of  the  requirements. 

3.  Remedies  To  Be  Imposed  as 
Alternative  or  Intermediate  Sanctions 

Consistent  with  sections  1819(h)  and 
1919(h)  of  the  Act  as  added  by  OBRA 
'87,  we  proposed  to  add  a  new 
§488.206,  listing  the  available  remedies. 
It  stated  that,  in  addition  to  termination 
of  the  provider  agreement,  the  following 
remedies  would  be  available: 

•  Temporary  management: 

•  Denial  of  payment  including — 
+  Denial  of  payment  for  all  new 

admissions: 

-•■  E)enial  of  payment  for  all  new 
admissions  in  certain  diagnostic 
categories  or  requiring  specialized  care; 
and 

•i-  Denial  of  all  payment  (to  be 
imposed  only  by  HCFA)  to  facilities,  for 
Medicare  and  to  States,  for  Medicaid. 

•  Directed  plan  of  corrections; 


•  State  monitoring;  and 

•  Civil  money  penalties. 

Section  488.206  also  proposed  other 
remedies  for  non-State-operated 
Medicaid-only  and  dually  participating 
facilities.  They  were: 

•  CkMSure  of  the  facility  and  transfer 
of  residents;  and 

•  Additional  or  alternative  State 
remedies. 

Finally,  we  proposed  at  §  488.153 
that,  if  a  State  wi^es  to  use  additional 
or  alternative  Fnnedies,  it  must  specify 
those  remedies  in  the  State  plan,  and 
demonstrate  to  HCFA's  satisfaction  that 
those  remedies  are  as  effective  as  those 
set  forth  in  the  Act 

At  §  488.208,  we  set  forth  proposed 
rules  governing  the  choice  of  remedies. 
We  said  that  the  survey  agency  or  HCFA 
would  assess  individual  deficiencies  or 
clusters  of  deficiencies  first  according  to 
the  presence  or  absence  of  immediate 
and  serious  threat  to  resident  health  and 
safety,  the  severity  of  the  deficiency, 
and  the  scope  of  the  deficiency.  We 
proposed  that,  following  the  initial 
assessment,  HCFA  and  the  survey 
agency  may  ccMisider  the  following 
secondary  factors: 

•  The  relationship  of  one  deficiency 
or  group  (cluster)  of  deficiencies  to 
other  deficiencies;  and 

•  The  facility's  prior  compUance 
history  in  general  and  specifically  with 
reference  to  the  cited  deficiencies. 

We  said  that  the  selection  of  a  remedy 
would  be  based  on  the  natiue  of  the 
deficiencies  or  cluster  of  deficiencies. 
Proposed  §§  488.210  and  488.212  set 
forth  the  rules  for  imposition  of 
particular  remedies  in  specified 
circumstances.  We  said  that,  regardless 
of  which  remedy  or  remedies  are 
imposed,  each  faciUty  that  is  out  of 
compliance  with  a  program  requirement 
would  be  required  to  submit  a  plan  of 
correction  for  approval  by  HCFA  or  the 
survey  agoicy.  except  in  the  case  of 
deficiencies  that  HCFA  or  the  State 
determines  to  be  at  a  scope  and  severity 
level  of  1. 

The  choice  of  remedy,  by  either  HCFA 
or  the  State,  including  the  manner  in 
which  HCFA  or  the  State  uses  the  scope 
and  severity  scales  specified  in 
§  488.204  would  not  be  subject  to 
review  as  part  of  the  appeals  process  set 
forth  in  put  431  or  part  498. 

4.  Temporary  Management  as  a  Remedy 

When  alternative  remedies  are 
imposed  instead  of  termination  to  bring 
a  faciUty  into  compUance  with  program 
requirements  in  an  immediate  and 
serious  threat  situation,  temporary 
management  would  always  be  imposed 
immediately  to  remove  the  threat  to 
residents  in  accordance  with  sections 


1819(h)(2KAKi).  1919(h)(lKA).  and 
1919(hK3)(BHi)  of  the  Act  We  proposed 
that  temporary  management  also  bie 
available  in  additimi  to  termination  in 
an  immediate  and  serious  threat 
situaticm  while  there  is  an  orderly 
termination  or  closure  of  the  faciUty.  In 
situations  vt^ere  deficiencies  do  not 
constitute  an  immediate  and  serious 
threat,  HCFA  or  the  State  also  may 
appoint  a  temporary  manager  to 
substitute  as  a  manager  or  administrator. 
(Other  remedies  in  addition  to 
temporary  management  may  also  be 
imposed  in  the  case  of  immediate  and 
serious  threat  situations.) 

The  temporary  manager  would  have 
the  authority  to  hire,  terminate  and 
reassign  staff,  obUgate  facility  funds, 
alter  faciUty  procedures  as  appropriate, 
or  otherwise  manage  the  faciUty  as 
necessary  to  correct  deficiencies 
identified  in  the  facility's  operation.  The 
temporary  manager  would  be  required 
to  be  a  Ucensed  nursing  home 
administrator  within  the  State  or  have  a 
reciprocal  agreement  with  the  State  in 
which  he  or  she  is  to  serve,  demonstrate 
prior  competence  as  a  nursing  home 
administrator,  and  have  had  no 
disciplinary  action  taken  against  him  or 
her  by  any  Ucensing  board  of  any  State 
or  by  any  professional  society  in  the 
past  5  years.  We  proposed  as  well  that 
neither  the  temporary  manager  nor  his 
or  her  immediate  family  could  have  a 
financial  or  ownership  interest  in  the 
facility.  The  temporary  manager's  salary 
would  be  paid  by  the  faciUty.  We 
proposed  that  the  salary  for  the 
temporary  manager  may  not  exceed  an 
amount  equivalent  to  the  prevailing 
salary  paid  by  providers  in  the 
geographic  area  for  posiUons  of  this 
type,  additional  costs  that  would  have 
reasonably  been  incurred  by  the 
provider  if  such  person  had  been  in  an 
employment  relationship,  and  any  other 
costs  incurred  by  such  a  person  in 
furnishing  services  under  such  an 
arrangement  (for  example,  travel 
allowance)  or  as  otherwise  set  by  the 
State. 

We  proposed  that  termination  would 
be  imposed  if  the  faciUty  does  not  agree 
to  this  remedy  or  refuses  to  relinquish 
authority  to  the  temporary  manager.  In 
addition,  if,  despite  the  appointment  of 
a  temporary  manager,  the  immedfate 
and  serious  threat  is  not  removed  within 
23  days  of  the  appointment  of  the 
temporary  manager  ot  if  non-immediate 
and  serious  threat  deficiencies  are  not 
corrected  within  6  months  from  the  last 
day  of  survey,  the  CadUty's  participation 
would  be  terminated. 

We  proposed  incorporating  the  above 
provisions  regarding  temporary 


management  in  §§488.206, 488.210,  and 
488.215. 

5.  Denial  of  Payment  for  New 
Admissions  As  a  Remedy 

We  proposed  that  a  new  §  488.217  be 
added  to  part  488  to  set  forth  denial  for 
payment  for  aU  new  admissions  as  a 
sanction  as  follows: 

•  For  aU  new  admissions 

— HCFA  or  the  State  may  deny 
payment  for  new  admissions.  However. 
HCFA  will  and  the  State  must  deny 
payment  for  new  admissions  if — 

■f  Any  deficiency  remains 
uncorrected  within  90  calendar  days 
after  the  last  day  of  survey  identifying 
the  deficiencies;  or 

+  The  siuvey  agency  has  cited  a 
faciUty  with  substandard  quaUty  of  care 
on  the  last  3  consecutive  standard 
surveys. 

— It  the  facility  achieves  compUance 
with  the  requirements.  HCFA  does  or 
the  State  must  resume  payments  to  the 
faciUty  prospectively  from  the  date  that 
it  determincKl  that  compliance  has  been 
achieved. 

•  E)enial  of  payment  for  new 
admissions  in  certain  diagnostic 
categories  or  requiring  specialized  care. 

— ^HCFA  or  the  State  may  deny 
payment  for  new  admissions  who  have 
certain  specified  diagnoses  or  speoal 
care  needs  when  HCFA  or  the  State 
finds  that — 

•  The  faciUty  is  not  currently  able  to 
provide  care  for  these  individuals;  or 

+  Caring  for  these  individuals  will 
adversely  affect  care  provided  to  other 
residents. 

— If  the  faciUty  achieves  compliance 
with  the  requirements.  HCFA  does  or 
the  State  must  resume  payment  to  the 
faciUty  prospectively  from  the  date  that 
it  determines  that  compUance  has  been 
achieved. 

6.  Directed  Plan  of  Correction 

Sections  1819(h)(2)(B)  and 
1919(h)(2)(A)  permit  the  Secretary  and 
the  State,  respectively,  to  provide  for 
other  specified  remedies.  At  §  488.224. 
we  proposed  adding  a  directed  plan  of 
correction  as  a  remedy  in  which  a 
faciUty  could  be  required  to  take  action 
within  specified  timeframes  according 
to  the  plan  of  correction  developed  by 
HCFA,  the  survey  agency,  or  the 
temporary  manager  (with  HCFA  or 
survey  agency  approval). 

The  directed  plans  of  correction 
would  set  forth  the  expected  correction 
actions  which  the  facility  must  take  to 
achieve  compliance  and  the  dates  by 
which  the  actions  must  be  taken. 

7.  Use  of  State  Monitoring  As  a  Remedy 

In  §§  488.206  and  488.222.  vire 
proposed  that,  if  State  monitoring  is 
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used  as  a  remedy,  State  monitors  would 
be  required  to  be  onsite  as  frequently  as 
necessary  to  oversee  the  correction  of 
specific  deficiencies  cited.  This  remedy 
differs  from  traditional  revisits  by  the 
survey  agency  in  that  State  monitors  are 
onsite.  as  necessary,  while  corrections 
are  being  made,  as  opposed  to  a  revisit 
which  occurs  after  corrections  are 
completed,  and  serve  to  confirm  that  the 
deficiency  has  been  removed.  We  said 
that  State  monitoring  must  be  used  as  a 
remedy  when  a  survey  agency  has  cited 
a  facility  with  substandard  quality  of 
care  on  the  last  three  consecutive 
standard  surveys. 

We  proposed  that  individuals  serving 
as  State  monitors  would  be  required  to 
be  employees  or  contractors  of  the  State 
survey  agency,  and  maintain 
professional  qualifications  needed  to 
address  the  specific  nature  of  the 
deficiencies.  The  State  would  be 
responsible  for  ensuring  that  the 
monitors  are  appropriate  health  care 
professionals.  A  State  monitor  could  not 
function  as  a  consultant  to  the  facility 
nor  could  the  State  monitor  be  an 
employee  of  the  facility.  We  concluded 
that  a  monitor  serving  a$  a  consultant  to 
a  facility  would  potentially  put  the  State 
in  a  situation  of  defending  the  monitor's 
recommendations  rather  than  making 
the  facility  responsible  for  correcting  its 
deficiencies.  Additionally,  a  monitor 
employed  by  a  facility  and  working  for 
the  State  would  constitute  a  conflict  of 
interest. 

8.  Civil  Money  Penalties 

At  §488.230,  we  proposed  allowing 
civil  money  penalties  to  be  imposed  ^r 
noncompliance  regardless  of  whether  or 
not  the  deficiencies  constitute 
immediate  and  serious  threat  to  resident 
health  and  safety.  However,  we 
proposed  at  §  488.230(b)  that  civil 
money  penalties  would  not  be  imposed 
during  the  pendency  of  a  hearing  on  the 
imposition  of  that  remedy. 

We  proposed  that,  if  HCFA  wants  to 
impose  a  civil  money  penalty,  it  must 
notify  the  provider  in  writing  of  the 
intent  to  impose  a  penalty.  The  notice 
would  include  reference  to  the  statutory 
basis  for  the  penalty,  the  amount  of  the 
penalty  per  day  of  noncompliance,  any 
circumstances  that  were  considered 
when  determining  the  amount  per  day 
of  the  proposed  penalty,  and 
instructions  for  responding  to  the 
notice,  including  a  specific  statement  of 
the  facility's  right  to  a  bearing  and 
implications  of  waiving  a  hearing. 
I     If  the  State  proposes  to  impose  a  civil 
money  penalty,  the  State  would  notify 
the  facility  in  accordance  with  State 
procedures. 
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We  proposed  that  a  penalty  amount 
would  be  permitted  to  be  imposed 
within  the  following  ranges: 

•  For  deficiencies  constituting  an 
immediate  and  serious  threat  (that  is,  a 
severity  level  of  4.  regardless  of  scope) — 
$3,050  to  $10,000  per  day: 

•  For  deficiencies  constituting 
nonimmediate  and  nonserious  threat 
above  a  scope  or  severity  level  of  1 — $50 
to  $3,000  per  day. 

•  For  both  levels,  the  amount  of  the 
civil  money  penalty  would  be  set  at  $50 
increments  within  these  ranges. 

Removal  of  the  immediate  and  serious 
threat,  but  not  the  deficiencies,  would 
justify  the  shift  to  the  range  of  penalties 
that  are  imposed  for  nonimmediate  and 
nonserious  threat  above  a  scope  or 
severity  level  of  1.  A  penalty  would  be 
imposed  at  the  immediate  and  serious 
level  for  the  number  of  days  the 
immediate  and  serious  threat  is  present. 
We  proposed  that  a  provider  may,  in 
lieu  of  contesting  the  deficiency  which 
led  to  the  imposition  of  the  civil  money 
penalty,  waive  the  right  to  a  hearing 
within  the  specified  timeframes  and 
procedures  in  the  regulations  under 
§  498.40  (Request  for  hearing)  for 
Medicare  and  §431.221  (Request  for 
hearing)  for  Medicaid.  If  the  facility 
were  to  waive  the  right  to  a  hearing 
within  60  days  from  the  date  of  notice, 
HCFA  or  the  State  would  be  required  to 
reduce  the  civil  money  penalty  by  35 
percent.  If  the  facility  were  to  waive  the 
right  to  a  hearing  after  the  60th  day, 
HCFA's  or  the  State's  settlement  would 
be  discretionary.  The  reduction  in  the 
civil  money  penalty  would  reflect  the 
savings  to  both  the  government  and  the 
provider  of  costs  that  would  otherwise 
be  incurred  to  formally  adjudicate  the 
dispute.  The  provider  would  be  free  to 
rcgect  the  option  to  waive  the  right  to  a 
hearing.  We  proposed  that  the  daily  fine 
amount  of  a  facility  could  be  increased 
if  the  facility  alleges  compliance,  but  on 
a  revisit  by  HCFA  or  the  State  survey 
agency,  the  facility  is  still  found  to  be 
noncompliant  with  the  Scime 
requirements.  The  purpose  of  giving 
HCFA  or  the  State  discretion  to  increase 
the  daily  fine,  we  believe,  would  be  to 
deter  unfounded  allegations  of 
compliance.  The  amount  of  increase,  if 
any,  would  be  effective  the  day 
following  the  resurvey. 

In  determining  the  amount  of  the 
penalty,  section  1128A(d)  of  the  Act 
requires  the  Secretary  to  consider 
specific  matters  and  also  provides 
authority  to  take  into  account  any  other 
items  relevant  to  the  penalty 
determination.  We  proposed  that  the 
Secretary's  nondiscretionary  and 
discretionary  requirements  l>e 
applicable  to  the  State  as  well  to  make 


the  Medicare  and  Medicaid 
requirements  equivalent  for  SNFs  and 
NFs.  We  do  not  believe  that  the 
Congress  intended  to  have  two  separate 
assessment  methodologies  in  place 
between  both  enforcement  authorities 
when  a  civil  money  penalty  from  each 
could  potentially  be  imposed  on  a  single 
facility.  Our  proposal  included  two 
additional  factors  so  that  the 
noncompliance  itself  is  considered 
when  determining  the  penalty  amount. 

In  determining  the  amount  of  the 
penalty,  we  proposed  at  §  488.230(g) 
that  HCFA  or  the  State  must  take  into 
account  the  following  factors: 

•  The  facility's  degree  of  culpability: 

•  The  facility's  history  of  prior 
offenses,  including  repeat  deficiencies: 

•  The  facility's  financial  condition: 

•  The  nature,  scope,  severity  and 
duration  of  the  noncompliance:  and 

•  The  category  of  requirement  with 
which  the  facility  is  out  of  compliance. 

The  effective  date  for  a  civil  money 
penalty  would  be  the  10th  day  after  the 
last  day  of  the  survey  in  the  case  of 
immediate  and  serious  threat 
deficiencies;  or  the  20th  day  after  the 
last  day  of  survey  in  the  case  of  non- 
immediate  and  non-serious  threat 
deficiencies.  These  timeframes  permit 
time  to  notify  the  facility  of  the  intent 
to  impose  a  civil  money  penalty  5  days 
after  the  last  day  of  survey. 

When  HCFA's  or  the  States 
imposition  of  a  civil  money  penalty  is 
upheld  on  appeal  or  the  facility  waives 
its  right  to  a  hearing,  we  proposed  that 
the  civil  money  penalty  would  be  for 
the  number  of  days  between  the 
effective  date  of  the  penalty  and  the  date 
of  correction  of  deficiencies,  or,  if 
applicable,  the  effective  date  of 
termination.  Penalties  would  be 
computed  after  compliance  is  verified  or 
the  facility  has  been  sent  notice  of 
termination  and  the  effective  date.  In 
the  case  of  the  facility  achieving 
compliance,  HCFA  or  the  State  would 
send  a  separate  notice  to  the  facility 
containing  the  amount  of  penalty  per 
day,  the  number  of  days  involved,  the 
due  date  of  the  penalty,  and  the  total 
amount  due.  In  the  case  of  a  facility  to 
be  terminated,  HCFA  or  the  State  would 
send  this  penalty  information  in  the 
termination  notice. 

The  daily  accrual  of  civil  money 
penalties  would  be  imposed  for  no 
longer  than  6  months  for  non-immediate 
and  non-serious  threat  deficiencies  after 
which  HCFA  would  terminate  a  SNF 
provider  agreement,  or  stop  Federal 
funding  to  the  State  for  a  NF,  and  the 
State  may  terminate  the  provider 
agreement  of  the  NF  if  deficiencies 
remain.  In  the  case  of  immediate  and 
serious  threat  deficiencies,  the  daily 


accrual  of  dvil  money  penalties  would 
continue  until  HCFA  or  the  State 
terminates  the  provider  agreement  or 
the  d^ciencies  are  corrected.  If  the 
facility  can  supply  docimientation 
acceptable  to  HCFA  or  the  State  survey 
agency  that  compliance  with 
participation  requirements  was  attained 
on  a  date  preceding  that  of  the  revisit, 
fines  would  only  accrue  until  that  date. 

Payments  for  civil  money  penjilties 
would  be  due  15  days  after — 

•  Compliance  is  verified,  if  a  hearing 
decision  upholding  the  imposition  of 
the  penalty  had  been  rendered  before 
compliance  had  been  verified,  or  the  60- 
day  period  for  requesting  a  hearing  has 
expired  and  the  facility  has  not 
requested  a  hearing  or  has  weiived  its 
right  to  a  hearing; 

•  A  hearing  decision  upholding  the 
imposition  of  the  penalty  if  compliance 
was  achieved  before  the  hearing 
decision;  or 

•  The  effective  date  of  termination  if 
compliance  has  not  been  achieved  by 
that  time. 

Currently,  §431.153  (Evidentiary 
hearing)  does  not  specify  the  number  of 
days  a  facility  has  to  request  a  hearing. 
We  proposed  amending  §431.153  to  add. 
a  new  paragraph  (b)  which  specifies  that 
a  NF  or  ICF/MR  must  file  a  request  for 
hearing  within  60  days  of  receipt  of  the 
notice  of  denial,  termination, 
nonrenewal,  or  imposition  of  a  civil 
money  penalty  or  other  remedies. 

Consistent  with  the  way  other  civil 
money  penalties  are  recovered,  as 
provided  in  section  1128A(f)  of  the  Act, 
we  proposed  that  the  amount  of  any 
penalty,  when  determined,  may  be 
deducted  from  any  sum  then  or  later 
owing  by  HCFA  or  the  State  to  the 
facility  against  whom  the  penalty  has 
been  ass^sed.  Interest  would  be 
assessed  on  the  unpaid  balance  of  the 
penalty  beginning  on  the  due  date.  We 
proposed  tiiat  the  rate  of  interest  to  be 
assessed  on  the  unpaid  balance  would 
be  negotiable  and  for  that  reason  might 
vary  on  a  case  by  case  basis.  Funds 
collected  by  HCFA  or  the  State  as  a 
result  of  a  civil  money  penalty  would  be 
returned  to  the  Medicare  Trust  Fund  or 
to  the  State,  respectively.  Qvil  money 
penalties  collected  from  dually 
participating  facilities  would  be 
returned  to  the  Medicare  Trust  Fund 
and  the  State  in  proportion 
commensurate  with  the  relative 
proportions  of  the  number  of  Medicare 
and  Medicaid  beds  actually  in  use  at  the 
facility  at  the  time  the  facility  receives 
notice  of  the  imposition  of  the  civil 
money  penalty.  Under  section 
1919(h)(2)(A)(u)  of  the  Act,  fimds 
collected  by  a  Medicaid  State  agency 
must  be  put  into  a  common  hind  to  be 


applied  to  the  protection  of  the  health 
or  property  of  residents  of  any  NF  that 
the  State  <h-  HCFA  finds  deficient, 
including  pa)m[ient  for  the  cost  of 
relocating  residents  to  other  facilities, 
maintenance  of  operation  of  a  facility 
pending  correction  of  deficiencies  or 
closure,  and  reimbursement  of  residents 
for  personal  funds  lost.  Oversight  of  the 
collection  and  use  of  funds  will  be 
addressed  through  HCFA's  State  agency 
evaluation  program  now  in  place. 

With  respect  to  SNFs,  State-operated 
facilities,  or  HCFA  validation  actions 
when  HCFA's  enforcement  choice 
prevails,  HCFA  would  have  the 
exclusive  authority  to  settle  any  case  at 
any  time  prior  to  a  final  administrative 
law  judge  hearing  decision.  With 
respect  to  non-State-operated  NFs  or 
dually  participating  facilities  or  HCFA 
validation  surveys  when  only  the  State's 
enforcement  decision  prevails,  the  State 
would  have  the  authority  to  settle  any 
case  at  any  time  prior  to  the  hearing 
decision. 

9.  Closiu«  of  a  Medicaid  Facihty  and 
Transfer  of  Residents  as  a  Remedy 

Section  1919(h)(2)(A)(iv)  of  the  Act 
.  allows  the  State  to  close  a  Medicaid 
facility  and  transfer  its  residents  as  an 
available  remedy  in  emergency 
situations.  This  provision  appeared  in 
our  proposed  §  488.226  (Closure  of  a 
Medicaid  facility  and  transfer  of 
residents).  Notice  and  appeal  rights 
would  be  in  accordance  with  State 
procedures. 

10.  Other  Alternative  or  Additional 
State  Remedies  Other  Than 
Termination — Medicaid  only 

Section  1919(h)(2KA)  allows  the  State 
to  develop  alternative  or  additional 
State  remedies  (other  than  denial  of 
payment  for  new  admissions  and  State 
monitoring).  At  §488.228  (Alternative 
or  additional  State  remedies),  we 
proposed  that  for  Medicaid  facilities, 
the  State  may  establish  and  impose 
alternative  remedies  if  the  State 
demonstrates  to  HCFA's  satisfaction  that 
the  alternative  remedies  are  as  effective 
in  deterring  noncompliance  and 
correcting  deficiencies  as  the  remedies 
of  temporary  management,  civil  money 
penalties,  and  emergency  closure  of  the 
facihty  and  transfer  of  residents. 
Regardless  of  which  alternative 
remedies  the  State  establishes,  we 
proposed  that  they  must  include  denial 
of  payment  for  new  admissions  and 
State  monitoring  as  remedies.  We 
reached  this  conclusion  because  section 
1919(hK2KD)  of  the  Act  requires  that 
denial  of  payment  for  new  admissions 
and  State  monitoring  be  imposed  when 
a  NF  was  found  to  have  provided 


substandard  quality  of  care  on  three 
consecutive  standard  surveys.  We  also 
required  the  State  to  include  denial  of 
payment  for  new  admissions  because 
section  1919(h)(2)(C)  of  the  Act  requires 
this  remedy  be  imposed  on  a  NF  that 
has  not  complied  with  the  participation 
requirements  vdthin  3  months  after  the 
last  day  of  the  survey  which  found  the 
facility  out  of  compliance  with  the 
requirements.  We  proposed  requiring 
that  these  alternative  or  additional 
remedies  be  approved  by  HCFA  and 
specified  in  the  State  plan. 

11.  Selecting  an  Enforcement  Remedy 

Once  a  State  or  HCFA  determines  that 
violations  of  nursing  home  requirements 
have  occurred,  there  is  an  obligation  to 
assess  what  the  most  effective  remedy 
ought  to  be  to  assure  the  protection  of 
the  well  being  of  the  resident 
population.  At  §  488.208  (Choice  of 
remedies),  we  proposed  that  the  survey 
agency  or  HCFA  assess  individual 
deficiencies  or  clusters  of  deficiencies 
first  according  to  the  following  initial 
factors: 

•  The  presence  or  absence  of 
immediate  and  serious  threat  to  resident 
health  and  safety; 

•  The  severity  of  the  deficiency;  and 

•  The  scope  of  the  deficiency. 

We  also  proposed  that,  following  the 
initial  assessment,  HCFA  and  survey 
agency  could  consider  the  following 
secondary  factors: 

•  The  relationship  of  one  deficiracy 
or  group  (cluster)  of  deficiencies  to 
other  deficiencies;  and 

•  The  facility's  prior  compUance 
history  in  general  and  specifically  with 
reference  to  the  cited  deficiencies. 

We  said  that  the  selection  of  a  remedy 
would  be  based  on  the  nature  of  the 
deficiencies  or  cluster  of  defici«icies.  In 
the  proposed  §§  488.210  (Action  when 
there  is  inunediate  and  serious  threat) 
and  488.212  (Action  when  there  is  no 
immediate  and  serious  threat),  we  set 
forth  rules  for  the  imposition  of 
particular  remedies  in  specified 
circimistances.  Regardless  of  which 
remedy  or  remedies  are  imposed,  each 
facility  that  is  out  of  compliance  with  a 
program  requirement  must  submit  a 
plan  of  correction  for  approval  by  HCFA 
or  the  survey  agency,  except  in  the  case 
of  deficiencies  that  HCFA  or  the  State 
determines  to  be  at  a  scope  and  severity 
level  of  1. 

We  said  that  the  choice  of  remedy,  by 
either  HCFA  or  the  State,  including  the 
maimer  in  which  HCFA  or  the  State 
uses  the  scope  and  severity  scales 
specified  in  §  488.204  (Determination  of 
remedies)  would  not  be  subject  to 
review  as  part  of  the  appeals  process. 


UMI 


56124  Federal  Re^er  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday.  November  10,  1994  /  Rules  and  Regulations   56125 


We  set  forth  the  proposed  severity 
and  scope  scale  in  §  488.204 
(Determination  of  remedies).  We  said 
that,  in  order  to  determine  the 
seriousness  uf  deficiencies,  the  survey 
team  would  apply  the  following  severity 
and  scope  scale  euides: 

•  Severity  scale. 

The  four  levels  of  the  severity  scale 
are  as  follows: 

— Level  1.  Any  deficiency  with 
respect  to  requirements  for  long  term 
care  facilities  that  does  not  meet  the 
criteria  for  severity  levels  2.  3,  or  4. 

— Level  2.  Either  a  negative  outcome 
or  resident  rights  violation  has  occurred, 
or,  in  the  survey  team's  judgment,  the 
ability  of  the  individual  to  achieve  the 
highest  practicable  physical,  mental,  or 
psychosocial  well-being  has  been 
compromised,  or  both. 

— Level  3.  Potential  physical  harm, 
which  could  cause  serious  harm, 
impainnent  or  death.  In  the  survey 
team's  judgment,  there  is  a  recognizable 
health  or  safety  hazard,  which  if  left 
unabated,  is  likely  to  cause  serious 
harm,  impairment  or  death. 

— Level  4.  Actual  physical  harm, 
which  has  caused  serious  impairment  or 
death.  Life  threatening  harm,  severe 
impairment,  or  death  has  occurred. 

•  Scope  scale. 

The  four  levels  of  the  scope  scale  are 
as  follows: 

— Level  1 — Isolated.  The  survey  team 
might  conclude  that  a  deficiency  is 
isolated  if  its  perception  is  such  that,  it 
believed  the  deficiency  to  exist  only  in 
a  very  limited  number  of  cases. 

— Level  2 — Occasional.  The  survey 
team  might  conclude  that  a  deficiency  is 
occasional  if.  in  its  combined  judgment, 
the  deficiency  is  identified  in  a  number 
of  cases,  but  does  not  appear  to  reflect 
a  pattern  of  facility  behavior. 

— Level  3 — Pattern.  The  survey  team 
might  conclude  that  a  pattern  exists 
where,  in  its  judgment,  there  are  a 
sufficient  number  of  repeated 
observations  that  it  is  likely  that  the 
deficiency  might  exist  in  cases  not 
reviewed  by  the  team. 

— Level  4 — Widespread.  The  survey 
team  might  conclude  that  a  deficiency 
exists  in  sufficient  number  that,  in  its 
judgment,  the  deficiency  represents  a 
systemic  or  pervasive  practice  of  the 
faciUty. 

12.  Application  of  Remedies 

At  §  488.210,  we  proposed  that,  if  a 
determination  has  been  made  that  a 
deficiency  would  present  an  immediate 
and  serious  threat  to  resident  health  or 
safety,  HCFA  or  the  State  would  take 
immediate  action  to  appoint  a 
temporary  manager  to  remove  the  threat, 
impose  other  remedies  as  it  determines 


necessary  to  bring  the  facility  into  fiill 

compliance,  and/or  terminate  the 
facility's  participation  in  the  program 
within  23  calendar  days  of  the  last  day 
of  survey.  If  the  facility  does  not  accept 
temporary  management,  HCFA  or  the 
State  would  immediately  terminate  the 
provider  agreement  within  23  calendar 
days  of  the  last  day  of  survey.  If  the 
facility  accepts  temporary  management 
but  does  not  remove  the  immediate  and 
serious  threat  within  23  calendar  days 
of  the  appointment  of  the  temporary 
manager,  HCFA  or  the  State  would 
terminate  the  provider  agreement  on  the 
23rd  day  fi-om  that  appointment.  The  5- 
calendar  day  period  for  providing  notice 
to  facilities  of  termination  of  a  provider 
agreement  as  si>ecified  in  §  489.53 
(Termination  by  HCFA)  of  the 
regulations  would  be  included  within 
this  23-day  period. 

At  §488.212,  we  proposed  that,  if  the 
facility  is  found,  at  the  time  of  the 
survey,  to  have  deficiencies  that  do  not 
pose  an  immediate  and  serious  threat  to 
resident  health  and  safety.  HCFA  or  the 
State  may  allow  the  facility  to  continue 
to  participate  for  up  to  6  months  from 
the  date  of  the  survey  if — 

•  The  State  finds  that  it  is  more 
appropriate  to  impose  alternative 
remedies  than  to  terminate  the  facility; 

•  The  State  survey  agency  has 
submitted  a  plan  of  correction  approved 
by  HCFA:  and 

•  The  facility  (in  the  case  of  a 
Medicare  SNF  or  the  State  in  the  case 
of  a  Medicaid  NF)  agrees  to  repay  to  the 
Federal  govenunent  payments  received 
if  corrective  action  is  not  taken  in 
accordance  with  the  approved  plan  of 
correction. 

We  said  that,  if  a  faciUty  does  not 
meet  these  eligibility  criteria  for 
continuation  of  payment,  HCFA  would 
and  the  State  must  terminate  the 
facility's  provider  agreement.  If  any 
deficiency  at  any  severity  or  scope  level 
remained  uncorrected  within  90 
calendar  days  after  the  last  day  of 
survey.  HCFA  would  and  the  State  must 
deny  payment  for  new  admissions. 

We  proposed  that  HCFA  terminate 
provider  agreements  for  SNFs  and  NFs. 
and  stop  FFP  for  NFs  for  which 
participation  was  continued,  if  cited 
deficiencies  were  not  corrected  within  6 
months  of  the  last  day  of  the  survey. 

In  the  proposed  rule,  we  also  set  forth 
specific  rules  on  how  to  apply  both  low 
severity  and  scope  levels  and  all  other 
severity  and  scope  levels  as  follows: 

•  Low  severity  and  scope  levels 
— If  both  the  severity  level  and  the 

scope  level  are  1,  a  deficiency  still 
exists,  but  no  alternative  remedies  are 
imposed  or  plan  of  correction  required 
as  long  as  correction  is  achieved  within 


90  calendar  days  from  the  last  day  of 

survey- 

— The  survey  agency  would  be 
required  to  give  the  facility  a  summary 
of  the  deficiencies. 

— If  the  survey  agency  identifies  a 
recurrence  of  these  deficiencies  at  the 
next  standard  survey,  HCFA  or  the  State 
would  be  required  to  impose  one  or 
more  remedies  specified  at  §  488.206 
(Available  remedies)  due  to  the 
persistence  of  the  deficiencies  over 
time. 

•  All  other  severity  and  scope  levels 

— If  the  severity  level  is  1  and  the 
scope  is  2,  3,  or  4,  the  State  must  (and 
HCFA  does)  require  a  plan  of  correction 
and  may  impose  one  or  more  remedies 
specified  at  §  488.206. 

— If  the  severity  level  is  2  and  the 
scope  level  is  1  or  2.  the  State  must  (and 
HCFA  does)  impose  one  or  more  of  the 
remedies  specified  at  §  488.206  paired 
with  a  plan  of  correction. 

— If  the  severity  level  is  2  and  the 
scope  level  is  3  or  4  in  quality  of  care, 
the  State  must  (and  HCFA  does)  impose 
one  or  more  of  the  remedies  specified  at 
§  488.206  paired  with  a  plan  of 
correction.  The  State  would  be  required 
to  notify  the  attending  physician  of  each 
resident  to  which  such  finding  is  made, 
as  well  as  any  State  board  responsible 
for  the  hcensing  of  the  facility 
administrator. 

13.  Procedures  for  the  Imposition  of 
Remedies  Notice 

HCFA  or  the  SUte  would  give  the 
facility  notice  of  intent  to  impose  a 
remedy.  At  §  488.202(0.  we  proposed 
that  HCFA  or  the  State  give  the  facility 
notice  of  the  remedy  at  least  2  days  but 
not  more  than  4  days  before  the  effective 
date  of  the  remedy  in  immediate 
jeopardy  situations,  and  at  least  15  days 
before  the  effective  date  of  the  remedy 
when  there  is  no  immediate  jeopardy. 
Therefore,  in  practice,  in  inunediate 
jeopardy  situations,  the  remedy  could 
be  imposed  anytime  after  the  minimum 
2  day  notification  period,  but  not  later 
than  the  10th  day  after  the  last  day  of 
survey.  This  would  allow  up  to  5  days 
for  HCFA  or  the  State  to  send  the  notice 
and  an  additional  2  to  4  days  before  the 
remedy  is  imposed. 

14.  Hearings:  Medicare  and  Medicaid 
Consistency 

We  proposed  revising  §  431.153 
(Evidentiary  hearing)  to  provide  that 
States  must  impose  remedies,  with  the 
exception  of  civil  money  penalties.    ■ 
against  providers  of  services  at  the  time 
that  they  identify  the  existence  of 
violations  of  Federal  requirements, 
notwithstanding  any  other  provision  of 
State  law.  We  intended  that,  under  this 


provision,  sanctions  available  imder  the 
program  would  become  effective 
immediately  after  the  identification  of 
program  violations  and  notification  to 
the  provider  of  the'deficiencies  and  the 
impending  sanction(s). 

We  also  proposed  to  delete  §  442.40 
(Availabihty  of  FFP  during  appeals). 
This  section  has  enabled  States  to 
continue  to  receive  FFP,  under  certain 
circumstances,  for  facilities  whose 
provider  agreement  has  been 
terminated,  for  up  to  120  days  after  the 
effective  date  of  the  termination  if  a 
required  administrative  hearing 
decision  has  not  been  reached.  In  Ught 
of  our  objective  to  be  more  aggressive  in 
the  enforcement  of  nursing  home 
requirements  by  requiring  that  States 
provide  only  post-action  hearings,  just 
as  is  done  under  Medicare,  we  see 
§  442.40  as  plainly  inconsistent  with 
this  objective. 

15.  Continuation  of  Payment  Pending 
Remedies 

At  §  488.232.  we  proposed  that  HCFA 
may  continue  payments  to  a  facility 
with  deficiencies  if  the  following 
criteria  are  met: 

•  The  State  finds  that  it  is  more 
appropriate  to  impose  alternative 
remedies  than  to  terminate  the  facility; 

•  The  State  has  submitted  a  plan  of 
correction  approved  by  HCFA;  and 

•  The  facihty  in  the  case  of  a 
Medicare  SNF  or  the  State  in  the  case 
of  a  Medicaid  NF  agrees  to  repay  the 
Federal  government  payments  received 
if  corrective  action  is  not  taken  in 
accordance  with  the  approved  plan  of 
correction. 

We  also  proposed  that  HCFA  or  the 
State  may  terminate  the  SNF  or  NF 
agreement  before  the  end  of  the  6-month 
correction  period  if  these  criteria  are  not 
met.  We  said  that,  if  any  of  these  criteria 
are  not  met  or  agreed  to  by  either  the 
State  or  the  facility,  the  facility  would 
receive  no  Medicare  or  Federal 
Medicaid  pa)mients,  as  applicable,  from 
the  date  of  the  determination  of 
noncompliance  by  either  HCFA  or  the 
State. 

If  the  criteria  are  met,  HCFA  or  the 
State  may  continue  payments  to  a 
facility  with  deficiencies  that  do  not 
constitute  an  immediate  and  serious 
threat  for  up  to  6  months  from  the  last 
day  of  the  survey.  If  the  facility  does  not 
correct  deficiencies  by  the  end  of  the 
period  specified,  HCFA  would — 

•  Terminate  the  provider  agreement 
for  Medicare  SNFs;  and 

•  Discontinue  FFP  to  the  State  for 
Medicaid  NFs.  The  State  may  terminate 
the  provider  agreement  for  NFs. 

We  proposed  that  the  required 
termination  notice  would  be  sent  15 


days  before  the  end  of  the  6-month 
period,  and  that  the  notice  period  would 
run  concurrently  with  the  last  15  days 
of  the  6-month  period. 

Medicare  SNFs  and  dually 
participating  facihties  adversely  affected 
by  the  requirement  to  repay  to  the 
government  all  payments  received  if 
corrective  action  is  not  taken  could 
appeal  the  decision. 

16.  Resolution  of  Differences  in 
Findings  and  Recommended  Remedies 
Between  State  and  HCFA  for  non-State 
operated  Medicaid  Facilities  and  Dually 
Participating  Facihties. 

Sections  1919(h)  (6)  and  (7)  of  the"  Act 
set  forth  special  rules  for  when  the  State 
and  Secretary  do  not  agree  on  findings 
of  noncompliance,  timing  of  termination 
or  where  remedies  overlap.  To 
implement  these  provisions,  we 
provided  in  §  488.234  that,  if  HCFA 
finds  that  a  non  State-operated  NF  or  a 
dually  participating  faciUty  has  met  all 
requirements,  but  the  State  survey 
agency  finds  that  the  facility  has  not  met 
all  requirements  and  the  failure  does  not 
immediately  jeopardize  the  health  and 
safety  of  its  residents,  the  State  survey 
agency's  finding  will  control  (proposed 
§  488.234(a)(1)).  In  this  instance  the 
State's  certification  of  noncompliance 
would  control.  The  dually  participating 
facility  would  have  its  hearing  rights 
met  tlu-ough  the  procedures  set  forth  at 
42  CFR  part  498.  The  non-State  operated 
NF  would  have  its  hearing  rights  met 
through  the  procedures  set  forth  at  42 
CFR  part  431.  If  HCFA  finds  that  a  NF 
or  a  dually  participating  facihty  has  not 
met  all  requirements  and  the  failure 
does  not  immediately  jeopardize  the 
health  or  safety  of  its  residents,  but  the 
State  siurey  agency  has  not  made  such 
a  finding.  HFCA's  finding  could  control. 
In  this  case.  HCFA  would  impose  the 
remedies  and  would  permit  the  State  to 
continue  payments  to  the  facility  during 
the  correction  period  (proposed 
§  488.234(a)  (2)  and  (3)).  These 
provisions  specify  the  means  to 
determine  compliance  or 
noncompliance  for  the  Medicaid  NF 
which  will  then,  by  virtue  of  section 
1919(h)(8)  of  the  Act,  become  the 
compliance/noncompliance  decision  for 
the  Medicare  SNF. 

If  both  HCFA  and  the  State  find  that 
a  facihty  has  not  met  all  requirements 
and  neither  find  that  the  failure 
immediately  jeopardizes  the  health  or 
safety  of  its  residents,  the  following 
procedures  would  apply: 

•  If  both  HCFA  and  the  State  find  that 
a  facihty's  participation  should  be 
terminated,  the  State's  timing  of  any 
termination  (as  specified  in  proposed 
§  431.153(c))  would  control  so  long  as 


the  termination  date  does  not  occur  later 
than  6  months  after  the  date  of  the 
finding  to  terminate  (§  488.234(b)). 

•  If  HCFA,  but  not  the  State  finds  that 
a  facility's  participation  should  be 
terminated,  HCFA's  decision  to 
terminate  would  prevail  and  HCFA 
would  permit  continuation  of  payment 
during  the  period  prior  to  the  effective 
date  of  termination,  not  to  exceed  6 
months  from  the  last  day  of  survey 

(§  488.234(b)(1)). 

•  If  the  State,  but  not  HCFA  finds  that 
a  facility's  participation  should  be 
terminated,  the  State's  decision  to 
terminate  and  the  timing  of  the 
termination  (as  specified  in  proposed 
section  431.153(c))  would  control 

(§  488.234(b)(2)). 

•  If  HCFA  or  the  State,  but  not  both, 
would  impose  one  or  more  remedies 
that  are  additional  or  alternative  to 
termination,  the  additional  or 
alternative  remedies  would  also  be 
applied  (§  488.234(d)(1)). 

•  If  both  HFCA  and  the  State  would 
impose  one  or  more  remedies  that  are 
additional  or  alternative  to  termination, 
only  the  additional  or  alternative 
remedies  of  HCFA  would  apply 

(§  488.234(d)(2)). 

17.  Termination  of  Provider  Agreements 
and  Discontinuation  of  FFP 

At  §488.238,  we  said  that  termination 
of  the  provider  agreement  would  end 
payment  to  the  facility  and  any 
alternative  remedy.  We  proposed  that 
HCFA  and  the  State  may  terminate  a 
facility's  provider  agreement  if  a 
facility — 

•  Fails  to  correct  deficiencies  within 
the  specified  time; 

•  Fails  to  submit  a  plan  of  correction 
within  the  time  specified  by  HCFA;  or 

•  Does  not  meet  the  eligibility  criteria 
for  continuation  of  payment. 

We  said  that  HCFA  and  the  State 
would  terminate  a  facihty's  provider 
agreement  if  a  facihty  with  immediate 
and  serious  threat  deficiencies  refuses 
temporary  management,  if  that  remedy 
is  offered  by  HCFA  or  the  Medicaid 
agency.  In  addition,  we  proposed  that, 
before  terminating  a  provider 
agreement,  HCFA  does  and  the  State 
must  notify  the  facility  and  the  public — 

•  At  least  2  and  not  more  than  4 
calendar  days  before  termination  for  a 
facility  vdth  immediate  and  serious 
threat  deficiencies;  and 

•  At  least  15  calendar  days  before 
termination  for  a  facihty  with  non- 
inimediate  and  serious  threat 
deficiencies. 

The  current  termination  notification 
requirement  at  §  489.53(c)(1)  requires 
HCFA  to  give  notice  to  any  provider  at 
least  15  days  before  the  actual  effective 
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of  *  tanunaftkio  of  •  [ 
,  tanspactkwa  of  \ 
situattm  fgaaaaa  iaoMdiali  aoid 
aoiaus  tfkiMt.  ocapt  i»  tfw  cu«  of 
Medicara  SNFs.  Swniai  4aas3(<j|2) 
provide*  itMl  SKFs  widk  cbficMnda* 

tkiMt  an  «Btilkd  U»  nock*  •!  1^ 

tttButatioB  at  laMl  2  d»3r»helH»tlw 
effectiva  data  of  Um  iMOiiMftiaa  of  til* 
providax  miaaiaaut.  Siaci  tha  txiatia^ 
regulations  do  not  discxininata  betwaan 
isMsadiata  and  aatkaia  aad 
noninatadiala  and  w>rioaa  thiaat 
situationa  axcapt  in  tha  caaa  of  Madacaie 
SNFs,  wa  pnpoaad  to  aaaad 
i  4a9.S3(<4U)  to  ray*"*  •>  iMal  2  and 


not  maca  tbaa  4  calaadav  day*  Bolka  to 
all  providers  of  a  trirminatiif  i 
invalvia^aBi 
tiuaat. 

If  HCFA  or  Iha  Slata  tan^Mtea  tba 
provider  agraemant.  ate  aioukl  laquua 
the  survey  agency  to  iinaap  km  tba 
orderly  transfer  il  ail  Merhfara  aad 
Medicaid  laaidaBls  to  another  SNF  or 
NF.  If  tliera  ia  a  dosuxe  of  a  Madicaid 
NF  ac  dually  participatinf  fKility  bqr  tba 
State,  wa  ptepoaad  at  §4M.24f>  that  tba 
State  would  be  required  to  artaafa  for 
an  orderly  transfer  of  all  resideatL 

IS.  CoAfUct  Raaoluttoa 

In  the  proposed  rule,  we  sought 
public  coaoniesit  about  tha  daaiaability 
and  faaaibklity  of  eatabUahtaf  a  coafiict 
resolutioa.  system  whereby  {adlitiaa 
diaaatisfiad  with  a  certificaliaB  of 
noncooapliance  would  be  afiaeded  a 
formal  marhaniam  ior  dispatiag 
deficiencies  prior  to  the  admimstrativ* 
and  )udicial  laview  pton^saHS.  Wa  also 
requested  conunents  oai  the  bast  way  for 
anch  a  system  to  be  impleownted. 

K.  IncentiveM  for  High  QaaUty  Care 

Section  1919(hK2KF)  of  the  Act.  as 
added  by  aaction  4213  of  OBRA  '97, 
provides  that,  in  addition  to  tha 
remedies  diacusaed.  a  State  may 
establish  a  prognaa  to  aaward,  thmu^ 
puhiic  recognition,  inceativa  paymaali. 
or  bath,  nursing  taciLitias  that  provide 
the  highaat  quahty  caaa  to  reaidents  who 
are  entitled  to  Medicaid.  A  State  wrould 
incorporala  such  an  incentive  i^ 
in  its  Stata  plan.  Wa  proposed 
incorpoaating  this  paovisicm  in  aur 
propoaad  §488.1&3(b)L 

L  Educational  Ptogmxi 

Seckioos  1819(g)UMB>  and 
igi9(gMlXB)  of  the  Act  provide  that 
each  State  auiat  conduct  periodic 
educational  programs  for  the  staff  and 
reaidents  (asMl  their  tepcaseaMnas)  of 
nursiag  hones  in  ordai  to  presant 
currant  rapdationa.  ptaoadatas,  and 
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discuMMdhitlliai 
pra^paaad  oakiag  ether  caaknaiag 
changaa  to  regttlaboas  uadv  part  431. 
442.  and  489. 

m. 


In  response  to  pubhc  caaajnents,  via 
made  numerous  tnrhairal  changaa  and 
some  majcu"  policy  changes,  which  are 
explained  tn  detail  in  the  foUbwing 
section.  In  summary,  tha  maior  i  tminy 
inchtdatha  follawing: 

•  Itn*  reoonfiguied  tha  crfleria  used  to 
determine  enforcement  remedies  when 
facilities  axe  out  of  compliance  with 
Federal  requirements,  so  that  there  is  a 
clearer  correlation  between  levels  of 
nancompIiaix»  and  type*  of  remedies 
imposed.  We  have  alan  grouped  tha 
remedies  into  three  remedy  rat^gories 
ranging  from  least  to  most  sevara.  In  this 
final  rule,  we  present  an  enforcement 
scheme  in  which  States  may  usa  their 
own  methods  for  interpreting  terana  that 
describe  the  relative  frequeacy  or 
aexiouanass  of  deficiencies,  other  than 
hn mediate  jeopardy,  as  long  as  they  ara 
cnnaistant  with  the  giiidaara  presented 
in  the  regulation. 

•  Weprovidathattaaiadieaakay 
ceaae  when  subatanttal  CQafipli«aoa  ia 
achieved,  and  define  sabctMtiat 
^«mplvan;^^  as  "a  aaasuva  of 
compliance  with  tha  participatioB 
requirements  such  &at  no  deficiancias 
exist  which  pose  actual  huaa  or  bava 
the  potential  iot  more  thuk  o^ipimat 
hamv."  Tha  only  exceptions  to  this  rule 
are  those  involving  temporary 
managemant  and  State  monitoring  aitd 
denial  of  paymeat  imposed  tor  repeated 
noncompliance.  In  these  cases,  in 
addition  to  achieving  substantial 
compliance,  the  facility  must  prove  to 
HCFA's  or  the  State's  satisfaction  that  it 
will  remain  in  substantial  compliance. 

•  We  also  revise  oc  add  definiticHU  lor 
abuse,  neglect,  immadiata  jeopardy. 
aubatandard  quality  of  cara.  stai^^ard 
survey,  validation  survey,  extended 
survey,  partial  extended  survay, 
abbreviated  standard  survey,  deficiency. 
nursing  fKility.  skilled  nursing  fnlity, 
subatantial  compliance.  "^ffymTTpltanr^ 
andravisiL 

•  We  clarify  the  term '^professioaels'* 
a*  it  lahta*  to  tha  BHsnben  of  a  survey 
team  by  setting  fcath  exaasptaa  and  by 
stating  that  Aa  Stata.  subiect  to  HCFA 
appicwa}.  determtnes  adial  ( 
"prafaaaionaJL'* 


circumstances  that  dhaqwdify  a  i 
boaa  SMrvayina  a  particnkr  faci^. 

•  Wa  haiit  oa  mstancas  in  «diich  a 
reductioK  hi  FFP  ia  taken  tor  inadequate 
snrvey  perfatmanca  to  sitaatioas  adbea 
a  State  daaMOfltiatos  a  patten  af  iaikve 
to  identify  daftrianiries  in  Medicaid 

•  We  wdafin*  adial  oonstilutes 
inadequate  survey  piiifiaaainm 

•  V^  aoHBd  ua  taguhaioas  text  at 
$488^2  tS  488.162  of  dto  propoaad 
rule),  rnwiiitemy  of  sarrey lanihs;  to 
reqiaira  that  Stata  survey  agaacae*  stady 
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const 

•  Wadaiily  that  the  sarvey  agency 
will  review  complaint  allegattons  and 
conduct  a  standard  or  abbreviated 
standard  survey  ^die  survey  agency 
concludes  that  a  deficiency  in  one  or 
more  rayiiretoanti  may  hava  eccarred 
and  oojy  a  survey  can  coofina  the 
existence  of  tba  dafidancy  c* 
deficiencies. 

•  Wa  lint  HCFAIs  and  tha  Slate 
agencjr^  diauetioa  to  conduct  an 
aatendad  or  partial  extended  survey  to 
sitaalioB*  ia  which  sxibstandard  quality 
of  care  has  been  identified.  HCFA  or  the 
State  will,  however,  continue  to  have 
complete  discretion  to  examine  any  and 
all  aspects  of  a  raciKty's  performance  in 
order  to  defemino  compnanoe  with  the 
requirements. 

•  We  add  directed  in-service  training 
as  a  new  remedv- 

•  Wa  expressly  state  that  denial  of  all 
payment  for  all  Medicare  residents  in  a 
facility  may  be  imposed  by  HCFA  and 
that  fJCFA  may  deny  payment  to  the 
State  for  all  Medicaid  residents  in  a 
facility. 

•  We  clarify  thet  one  or  mora 
remedies  may  be  imposed  for  one  or 
more  deficiencies. 

•  We  riinnnato  as  a  remedy  denial  of 
payment  tor  certun  diagnostic 
categories. 

•  We  add  the  following  to  cfarify  the 
civil  money  penalty  provisions: 

+  The  aoKMUit  ot  tne  dvi)  money 
penalty  can  ba  adjusted  toreflect 
changes  from  non-immediate  jeopanfy 
to  immadiate  jeopardy  and  from 
immediate  jeopardy  to  non-immediate 
jeopardy. 

4-  A  civil  naeoey  penalty  is  increased 
for  repeated  defidancies  within  the 
same  regulatory  grouping  of 
raquuesMiits  in  those  cases  where  a 
dvil  money  penalty  was  imposed  as  a 
remedy  for  the  first  occufrenca  of  the 
deficiency; 


+  The  interest  rate  for  civil  money 
penalties  is  in  accordance  vtith  the  rate 
fixed  by  the  Secretary  of  the  Treasury 
and  used  by  the  Department  for 
Medicare  and  determined  by  the  State 
for  Medicaid; 

+  The  HCFA  notice  of  the  imposition 
of  the  civil  money  penalty  does  not  have 
to  be  sent  by  mail; 

+  The  HCFA  notice  of  intent  to 
impose  the  civil  money  penalty 
includes  more  infonnation  regarding  the 
nature  of  the  noncompliance,  dates  of 
accrual  and  dates  of  collection; 

+  The  State's  notice  to  non-State 
operated  NFs  when  the  State  takes 
action  must  include  at  a  minimum  the 
information  specified  in  the  HCFA 
notice; 

+  If  the  facility  waives  its  right  to  a 
hearing  in  writing  within  60  days  from 
the  date  of  the  notice  of  intent  to  impose 
the  civil  money  penalty,  HCFA  or  the 
State  reduces  the  civil  money  penalty  by 
35  percent. 

+  The  civil  money  penalty  may  start 
to  accrue  as  early  as  the  date  the  facility 
was  first  found  out  of  compliance,  as 
determined  by  HCFA  or  the  State.  This 
may  be  the  last  day  of  the  survey  or.  in 
certain  situations,  before  that  date. 

•  When  the  basis  for  imposing  a  civil 
money  penalty  exists,  the  administrative 
law  judge  or  State  hearing  officer  may 
not  set  a  penalty  of  zero,  reduce  the 
penalty  to  zero,  or  review  the  exercise 
of  discretion  to  impose  the  civil  money 
penalty. 

•  In  the  case  of  civil  money  penalties, 
facilities  may  challenge  the  level  of 
noncompliance  found  by  HCFA  or  the 
State  if  a  successful  challenge  on  the 
issue  would  affect  the  range  of  civil 
money  penalty  amounts  firom  which 
HCFA  or  the  State  could  collect  a  civil 
money  penalty. 

•  We  add  a  provision  to  direct  the 
State  during  a  complaint  investigation 
to  follow  the  specific  procedures  found 
at  §  488.335  (§488.185  of  the  proposed 
rule),  action  on  complaints  of  resident 
neglect  and  abuse,  and 
misappropriation  of  resident  property, 
when  there  is  reason  to  believe  that  an 
identifiable  individual  neglected  or 
abused  a  resident  or  misappropriated  a 
resident's  property. 

•  We  aad  a  requirement  that  the  State 
must  have  written  procedures  for  the 
timely  review  and  investigation  of 
allegations  of  resident  neglect  and  abuse 
and  misappropriation  of  resident 
property.  In  addition,  we  have  required 
that  the  State  should  take  appropriate 
precautions  to  protect  a  complainant's 
anonjrmity  and  privacy,  if  possible. 

•  If  arrangements  have  l^n  made 
with  other  State  components  for 
investigation  of  complaints,  we  require 


that  the  State  have  a  means  of 
communicating  information  among 
appropriate  entities,  and  that  the  survey 
agency  retain  the  responsibility  for  the 
investigation  process. 

•  We  require  that  findings  of 
investigations  be  included  in  the  niu^e 
aide  registry  within  10  working  days  of 
the  findings. 

•  We  require  that  the  survey  agency 
determine  if  complaints  violate  any 
requirements  of  part  483,  subpart  B  and 
take  appropriate  enforcement  action  as 
necessary  if  the  allegation  of  neglect, 
abuse  or  misappropriation  of  property 
against  an  individual  is  a  complaint 
against  the  facility. 

•  We  require  the  notification  of 
physicians  of  those  residents  identified 
as  receiving  substandard  quality  of  care. 

•  We  clarify  that  survey  findings  are 
reported  with  recommendations  for 
corrective  action  to  officials  in  the 
enforcing  agency  who  determine  what 
remedies  to  impose. 

•  With  respect  to  the  disclosure  of 
survey  information,  we  revise  the 
provisions  on  fees,  charges,  and 
timeframes  for  release  of  information  to 
provide  that,  with  certain  exceptions, 
HCFA  or  the  State  yvill  disclose  siuvey- 
related  information  and  may  charge  the 
public  in  accordance  with  pre-existing 
Federal  regulations  and  State 
procedures. 

•  We  eliminate  120  days  of  FFP  for  a 
Medicaid  NF  and  retain,  for  now,  120 
days  of  FTP  for  an  ICF/MR  while  the 
facility  waits  for  a  post-termination 
hearing. 

•  We  formalize  the  opportunity  for 
informal  dispute  resolution  currently  in 
the  State  Operations  Manual  for 
providers  to  raise  imresolved  issues  to 
the  State  agency  or  the  respective  HCFA 
regional  office  after  the  provider's 
receipt  of  the  official  deficiency 
statement,  and  have  prohibited 
challenges  by  providers  from 
postponing  or  otherwise  delaying  the 
effective  date  of  any  enforcement  action. 

•  We  specify  that  a  provider  in 
substantial  compliance  at  the  end  of  6 
months  may  continue  to  participate 
without  reoayment  of  Federal  funds. 

•  We  delete  the  section  on  validation 
surveys  &t)m  the  regulation  text  because 
the  statutory  provisions  are  self- 
implementing  and  regulatory 
interpretation  is  not  needed  to  clarify 
them.  The  few  elaborations  on  the 
requirements  in  sections  1819(g)(3)  and 
1919(g)(3)  of  the  Act  are  duplicated 
elsewhere  in  the  regulation  and  there  is 
little  reason  to  repeat  them. 

•  Werenimiberpropose<i§§488.150- 
488.185  and  proposed- §§488. 200- 
488.240  as  §§  488.300-488.335  and 
§§488.400-488.456.  respectively,  to 


take  into  account  existing  section 
numbers  already  included  in  part  488. 
subpart  D. 

•  We  incorporate  the  provision  of 
proposed  §  488.240,  Transfer  of 
residents,  into  §  488.426  in  the  final 
rule.  We  revise  the  title  of  §  488.426  to 
Closure  and/ or  transfer  of  residents. 

•  We  incorporate  the  provisions  of 
proposed  §  488.228  into  §  488.406  of  the 
final  rule. 

IV.  Discussion  of  Public  Comments 

We  received  more  than  27,900  timely 
letters  in  response  to  our  August  28, 
1992  proposed  rule.  Most  were  from  the 
owmers  and  operators,  administrators, 
staff,  and  attorneys  of  long  term  care 
facilities.  Others  were  from  professional 
organizations,  chains  of  long  term  care 
facilities,  employee  imions.  and  vendors 
that  supply  facilities.  We  also  heard 
from  consumer  advocates  and 
ombudsmen.  Federal,  State,  and  local 
governments,  consumer  organizations, 
and  residents  of  long  term  care  facilities. 
Families  of  residents  and  their 
guardians  and  other  legal 
representatives  commented  as  well.  A 
discussion  of  the  comments  follows.  We 
do  not  discuss  sections  of  the  rule  on 
which  the  public  had  no  comment. 

Normally,  a  final  rule  is  not  effective 
until  30  or  60  days  after  it  is  published 
in  the  Federal  Register.  Because 
implementation  of  the  complex  and  far- 
reaching  provisions  of  this  final  rule 
will  require  a  major,  nationwide 
training  effort  to  train  siuveyors,  their 
supervisors  and  related  persormel,  this 
rule  is  effective  June  1,  1995. 

Effective  Date 

Comment:  One  commenter  stated  that 
HCFA  must  provide  nursing  homes  with 
a  reasonable  education  and  retraining 
grace  period  of  no  less  than  one  year 
before  implementing  the  new  survey 
standards  so  that  facilities  can  adjust  to 
the  enormous  changes.  The  States  and 
HCFA  should  provide  reasonable 
funding  to  ensure  that  training  is 
completed  before  the  new  requirements 
take  effect.  There  is  a  precedent  for  this 
in  HCFA's  recent  recognition  that  State 
certification  requirements  for  home 
health  care  aides  should  be 
accompanied  by  State  funding  to  help 
facilitate  retraining. 

Response:  HCFA  routinely  provides  a 
long  lag  time  for  the  effective  date  of 
particularly  complicated  regulations 
and  has  done  so  for  this  regulation  as 
well.  The  new  long  term  care 
requirements  were  published  in  the 
Federal  Register  on  September  26, 1991 
(56  FR  48826),  and  were  effective  April 
1, 1992.  This  final  enforcement  rule 
should  have  no  effiect  on  the 
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requiiwuali  fat 

staled  in  th*  Stptmihu  1W1 

and  the  Cacilities  should  have  had 
tim*  to  becoBe  iMiuiur  with  its 
lequiremenU^  Our  primary  concern  ie  lo 
provide  oiversight  far  the  pratectieii  of 
residents  in  nursing  bomee  who  are 
dependent  upon  o^ers  far  the  can  they 
receive^  It  «*miid  serve  no  purpose  to 
•Uow  faci  titles  to  have  additional  time 
to  become  familiar  with  requirements  of 
which  they  are  already  aware.  Our 
responsibility  is  to  continue  to  move 
fcrward  in  enacting  the  enforcement 
provisions  for  kmg  term  care  facilities. 

Part  431    State  Orgpnization  and 
General  Administration 

CommenL  In  response  to  our 
proposed  revisions  to  pert  431.  most 
opposing  comments  concerned  the 
effect  on  ICFs/MR  of  withdrawing  FTP 
during  appeals.  Soom  comnienlers 
noted  that  OBRA  '87  spedficaUy 
exempted  ICFs/MR  from  its  scope,  and 
staled  that  it  is  not  appropriate  to 
charge  the  ICF/MR  rules  in 
implementing  a  law  that  applies  to  other 
facilibes.  Some  commenters  stated  that 
the  discussion  on  ICFs/MR  was  lost 
within  the  SNF/NF  legulatioos.  and 
there  was  no  discussion  in  the  preamble 
concerning  applicability  to  ICFs/MR. 
Some  stated  that  HCFA  provided  no 
rationale  for  this  change  in  the  ICF/MR 
rules,  and  therefore  a  proposed  rule 
should  be  pnbhsbed  which  allows  far 
full  notice  and  comment  rulemaking. 
Some  commented  that  if  the  proposal 
had  been  written  in  a  more  diced 
manner,  more  groups  would  have 
written  to  object. 

Response:  We  agree  that  it  wrautd  be 
preferable  to  include  the  provisions 
applicable  to  ICFs/MR  at  a  later  date  in 
rul«making  focused  on  ICFs/MR. 
Therefore,  we  are  adopting  the 
commenters'  proposals  that  the  120 
days  of  FFP  continue  for  ICFs/MR  until 
this  issue  may  be  more  fairly  resolved 
in  such  a  ruleniaking.  Therefore,  at  this 
time,  we  are  leaving  the  existing  appeals 
system  in  place  for  ICFa/MK  There 
were  other  cpnunents  concerning  ICFs/ 
MR  that  are  outside  the  purview  of  this 
regulation,  and  are  therefore  not 
addressed  in  this  discussion. 

For  the  reasons  stated  directly  above. 
we  are  revising  §§  431.151. 431.1S3.  and 
431.154  to  dalate  nfaieica  to  SNFs  and 
ICFs  as  follows: 

•  $431.1&1  ("Scope  and 
applicabili^."]  is  revised  so  that 
subpart  B  of  part  431  specifies  the 
appeal  procednres  the  State 
aiwaifahto  to  an  ICF/MR  far  vrhicfa  the 
State  denies,  taminatcs,  or  faiialo 
renew  rertlfifatinn  or  a  previdv 
agreemcmt  for  the  ^fadiraidi  psogram. 


•  §  431.153  ("Evidentiary  hearing,**) 
is  revised  to  stete  that 

— An  ICF/MR  whose  cartificafjon  or 
provider  agieenMBt  is  denied, 
terminated,  or  not  renewed  must  be 
given  an  opportimity  for  a  full 
evidentiary  hearing  on  the  denial, 
termination  or  nonrenewal: 
— If  the  facility  requests  a  hewing.  It 
must  be  cofnpleted  either  before  the 
effective  date  of  the  denial, 
termination  or  nonrenewal  or  within 
120  days  af^er  that  date;  and 
— ^Th«  hearing  must,  at  a  minimum, 
include  the  provisions  of  §431.153(e)l 
Comment:  Several  commenters 
responded  to  our  specific  request  for 
comments  on  whether  States,  adversely 
affected  by  the  repayment  statutory 
provisions  of  section  1919(hK3l(D}, 
should  have  the  right  to  appeal  resulting 
disallowances  to  the  E)epartmental 
Appeals  Board  PAB]  in  addition  to 
appealing  a  provider's  certification  of 
nbncomplianca  under  pert  498.  The 
commenters  said  that  States  should 
have  this  right  to  appeal  but  believed 
that  few  States  would  find  it  necessary 
to  exercise  this  right. 

Response:  We  agree  that  States 
probabfy  would  not  often  find  it 
worthwhile  to  challenge  a  decision  that 
had  withstood  the  test  of  an  appeal  in 
accordance  with  part  498.  However, 
because  section  1116(dl  of  the  Act 
provides  States  with  a  statutory  r^krt  to 
reconsideration  whenever  HCFA  takes  a 
disallowance,  and  regulations  at  45  CFR 
part  16  provide  States  with  a  hearing 
before  the  DAB  when  disallowances  are 
made,  we  agree  that  appeal  to  the  DAB 
should  be  an  option  for  the  States.  At 
any  such  DAB  hearing,  the  decision  of 
the  AL}  upholding  HCFA's  adverse 
action  against  the  provider  would,  of 
course,  be  part  of  the  evidence. 

Comment:  A  few  commenters  noted 
that  State  hearings  will  significantly 
increase,  and  stated  that  the  regulatory 
impact  statement  fails  to  consider  the 
amount  of  time  surveyors  and  other 
staff,  including  attorneys,  will  need  to 
prepare  for  and  participate  in  hearings. 
They  comraeated  that  overall  costs  lar 
which  HCFA  n>ust  reimburse  the  states 
will  be  increased. 

Response:  We  recognize  that  the 
reviscKl  regulations  expand  tba  initial 
detenunations  for  wUch  Slates  are 
required  to  g^'ant  an  ^peaL  However, 
wa  have  no  program  expCTianca  upon 
which  to  base  a  prodictioD  o£  appeak 
vohian  or  costs.  Thaia  ianot  e«an  a 
precedent  to  foUow  from  the  Medicare 
pnyam.  inastirh  as  tfw  awpanded 
initial  datemnaaliaaa  ara  alao  new  in 
the  Maiticaia  lagalatfanat  Vfa  Mlh  ipf 
that,  in  many  cases,  provMBS  wiU  h* 


able  to  BMet  the  necessary  reqiairements 
befare  laaedies  are  to  be  imposed,  thus 
obviatiag  tfte  need  far  a  hearing. 
Moreover,  wa  ara  fimdiBg  that  tiba 
pcroenta^B  of  faeiEtfaa  with  no 
deficiencies  continues  to  increaaov 
theraby  causing  us  to  predict  fewer 
facilities  facing  some  form  of  appeaWile 
enforcement  action  than  has  beni  the 
case  previoasly.  Because  of  these  factors 
which  may  affect  the  increased  number 
of  initial  determinations  that  v» 
appealable,  w»  can  ofior  no  valid 
prediction  as  to  affect  aa  volume  or 
costs  of  appeals.  Ho%vever,  we  expect 
that  the  informal  dispute  resolution 
process  will  reduce  the  number  (or 
scope)  of  adverse  actions  that  lead  to  a 
hearing.  Any  increased  net  costs  to 
States  that  are  found  to  occur  will  be 
reflected  in  the  budget  process. 

Because  we  are  now  providing  for  an 
informal  dispute  resolution,  tve  are 
revising  $431,154  ("Informal 
reconsideration")  to  delete  references  to 
SNFs  and  NFs  and  state  that— 

•  If  the  State  decides  to  provide  an 
ICF/MR  with  an  opportunity  for  an 
evidentiary  hearing  required  by 

§  431.153(a)  only  alter  the  effective  date 
of  a  denial  of  participation  or 
termination,  the  State  must  offer  the 
KF/MR  an  inftHmal  reconsideration,  to 
be  comji^ed  hefote  the  effective  date  of 
the  adverse  actim;  and 

•  Hie  infomai)  reconsideration  must, 
at  a  mintmam,  include 

— Written  notice  to  the  facility  of  die 
denial  of  fmrticipation  or  termination, 
and  the  findings  upon  which  it  was 
based; 

— A  reasonable  opportunity  for  the 
facility  to  refute  those  findings  in 
writing;  and 

— A  written  affirmation  or  reversal  of 
the  denial,  termination,  or  non- 
renewal. 

Section  442.40    AvaiiabiJity  of  FFP 
During  Appeals 

We  (Koposed  deleting  §  442.40,  which 

Siresently  provides  far  continuing  FFP 
or  up  to  120  dsjrs  after  the  elective 
date  of  termination  of  a  Medicaid 
provider  agreement  if  an  appeal  is 
pending.  (See  tba  discussion  of 
comments  on  part  431  above.) 

Cammeat:  Several  conunenlers 
wanted  to  rMaio  dw  currant  provisioas 
which  alkiw  for  up  to  120  days  of  FFP 
during  a  Stale's  apperi  process.  A  faw 
wanted  Federal  fnndtng  to  continue 
until  a  final  decision  is  issued  after  a 
hearia^.  A  faw  stated  that  elimination  vt 
the  cnnent  rale  would  proeida  no 
benefit  ta  tba  ovankl  paocasa. 

Aasponse:  As  wa  stated  ia  dw 
proposed  rule.  M  iaovbeliarttat  the 


served  by  the  availability  of  prompt  and 
effective  remedial  action  that  will 
motivate  the  fastest  efforts  by  providers 
to  comply  with  Federal  program 
requirements.  The  Congress  has  already 
set  the  maximum  time  for  a  termination 
at  6  months.  Because  a  State  could  be 
paid  for  perhaps  as  long  as  4  months 
after  the  effective  date  of  provider 
termination,  the  State  would  have  no 
incentive  to  challenge  NFs  to  promptly 
comply  with  all  program  requirements. 
This  is  because,  in  all  likelihood,  the 
State  would  continue  funding  the 
Medicaid  facility  while  receiving 
Federal  payments.  If  we  eUminate 
Federal  funding  to  the  State  on  a  more 
accelerated  schedule.  States  are  likely  to 
stop  funding  the  NF  once  we  stop 
Federal  payments  to  the  State.  Thus,  a 
greater  incentive  will  exist  for  NFs  to 
promptly  comply  with  program  . 
requirements.  Moreover,  b^ause  the 
120-day  provision  would  significantly 
delay  the  imposition  of  certain 
remedies,  it  would  not  be  consistent 
vdth  section  1919(h)(2)  of  the  Act, 
which  calls  for  States  to  minimize  the 
period  of  time  between  the 
identification  of  deficiencies  and  the 
imposition  of  remedies.  In  our  opinion, 
the  residents  will  benefit  because  the 
facilities  in  which  they  reside  will  come 
into  substantial  compliance  faster. 
However,  for  the  reasons  previously 
explained,  we  have  decided  to  continue 
FFP  to  ICFs/MR  whose  agreements  have 
been  terminated  for  up  to  120  days  after 
termination  while  we  work  on  the 
publication  of  a  separate  rulemaking  on 
ICF/MR  policy. 

Comment:  A  few  commenters  stated 
that  if  pre-hearings  were  provided,  the 
120  day  regidation  would  not  be 
necessary  for  SNFs  and  NFs.  but  that  if 
pre-hearings  were  not  provided,  the  120 
regulation  should  be  retained  in  order  to 
give  a  facility  time  to  present  its  side  of 
the  story  before  suffering  irreparable 
harm. 

Response:  As  discussed  elsewhere  in 
this  preambfa,  we  are  providing  for 
dispute  resolution  beginning  with  the 
provider's  receipt  of  the  official 
Statement  of  Deficiencies,  in  order  to 
give  facilities  an  opportimity  to  rebut 
survey  findings  early  in  the  process.  By 
adding  this  featiue  to  the  enforcement 
process,  we  are  balancing  the  needs  of 
facilities  to  avoid  unnecessary  disputes 
and  protracted  htigation,  on  one  hand, 
with  the  interests  of  facility  residents, 
which  we  believe  to  be  paramount,  in 
assuring  the  most  rapid  correction  of 
deficiencies.  In  so  doing,  we  believe  that 
the  continued  application  of  the  120- 
day  rule  would  upset  this  balance  of 
.interests  that  we  believe  the  Congress 
intended  us  to  have. 


Conunent:  A^w  commenters 
predicted  that  the  courts  would  be 
clogged  with  pretermination  or 
presanction  hearings  if  FFP  were  denied 
during  the  State  appeal  procedures. 

Response:  Post-termination  hearings 
have  been  upheld  by  all  the  circuit 
courts  that  have  analyzed  the  issue  of 
whether  poet-termination  hearings 
satisfy  the  due  process  clause  of  the 
Constitution  (see  discussion  titled, 
"Hearings:  Medicare  and  Medicaid 
Consistency").  Moreover,  we  do  not 
believe  that  the  courts  will  be  eager  to 
entertain  legal  challenges  from 
providers  that  have  failed  to  exhaust 
their  administrative  remedies. 

We  note  that  the  Federal  courts  are 
not  clogged  with  pre-termination 
challenges  when  Medicare  agreements 
are  terminated  and  Federal  hmding 
ceases  on  the  effective  date  of 
termination.  Under  both  Medicare  and 
Medicaid,  30  days  of  funding  will  be 
available,  as  it  is  now,  to  provide  a 
period  of  time  for  orderly  transfer  of 
residents. 

Comment:  A  few  commenters 
believed  that  HCFA  would  be  punishing 
those  States  that  aggressively  implement 
the  Act,  and  some  noted  that  States 
would  have  a  financial  incentive  to 
"settle"  during  the  survey  process. 
Response:  Because  the  Medicaid 
program  is  a  joint  Federal-State 
program,  we  do  not  believe  that  States 
have  an  incentive  to  spend  their  own 
State  money  on  nursing  care  provided 
in  a  facility  that  does  not  meet  the 
statutory  requirements. 

Comment:  Some  wondered  why 
HCFA's  finding  of  noncompliance  takes 
precedence  over  a  State  survey  agency's 
finding  of  compliance,  yet  HCFA  has  no 
obligation  to  provide  FFP  during  the 
appeal. 

Response:  HCFA's  finding  of 
noncompliance  takes  precedence  over  a 
State's  finding  of  compliance  because 
the  Act  mandates  this  result  in  sections 
1919(h)(6)  and  1919(g)(3)(A).  The 
Congress  provided  detailed  procedures 
for  resolving  differences  between  a  State 
and  HCFA,  but  did  not  provide  that  FFP 
should  continue  merely  because  HCFA 
and  a  Sfate  disagree  about  a  facility's 
comphance  status.  If  HCFA's 
termination  determination  is  overtxuned 
as  a  result  of  the  appeal  process,  the 
State  would  receive  FFP  based  on  the 
reinstated  provider  agreement  should 
the  State  have  continued  to  make 
Medicaid  payments  to  the  facility. 

Comment:  Some  commenters 
apparently  equated  the  availability  of 
120  days  FFP  during  the  hearing  process 
with  providing  a  pre-termination 
hearing.  These  commenters  noted  that 
Medicare's  post-termination  hearing 


does  not  cause  concern  to  most 
providers  because  Medicare  pays  for 
only  a  small  portion  of  days,  whereas, 
to  require  ix>st-tennination  hearings  for 
Medicaid  will  cause  greater  concern 
because  more  money  is  at  stake. 

Response:  As  we  explain  more  fully 
elsewhere  in  this  preamble,  we  believe 
it  is  important  that,  in  Ught  of  the  great 
similarity  between  facility  requirements 
in  Medicare  and  Medicaid  and  the  fact 
that  such  a  large  percentage  of  facilities 
participate  in  both  programs,  appeal 
procedures  ought  to  be  the  same  for 
both  programs.  Additionally,  because  of 
the  informal  opportunities  to  resolve 
differences  in  the  form  of  an  informal 
dispute  resolution  mechanism,  we 
beUeve  that  a  facihty's  concerns  for  due 
process  are  more  than  adequately 
protected  when  balanced  with  the 
interests  of  nursing  home  residents  in 
the  swift  correction  of  deficiendtK 

Redesignation  of  Sections 

A  new  Subpart  D  of  part  488, 
consisting  of  §§  488.201-488.211, 
became  effective  on  August  31. 1992. 
shortly  after  the  proposed  rule  was 
published  on  August  28.  This  requires 
that  we  designate  Subpart  E,  which  was 
to  consist  of  §§  488.150-488.185,  with 
subsequent  numbers.  To  assist  the 
reader,  we  are  publishing  the  new  table 
of  contents  for  Subpart  E,  with 
designations  of  the  proposed  rule  shown 
in  parenthesis.  In  the  following 
discussions,  we  refer  to  the  sections  as 
renumbered,  with  the  proposal's 
identification  included  only  if 
distinction  is  necessary. 

Cat 

488.300  Statutory  basis.  (§488.150) 

488.301  Definitions.  (§488.151) 

488.303  State  plan  requirement  (§  488.153) 

488.305  Standard  surveys.  (§488.155) 

488.307  Unannounced  surveys.  (§488.157) 

488.308  Survey  frequency.  (§488.158) 
488.310  Extended  survey.  (§488.160) 
488.312  Consistency  of  survey  results. 

(§488.162) 
488.314    Survey  teams.  (§  488.164) 
488.318    Inadequate  survey  performance. 

(§488.168) 
488.320    Sanctions  for  inadequate  survey 

performance.  (§488.170) 
488.325    Disclosure  of  results  of  surveys  and 

activities.  (§488.175) 

488.330  Certification  of  compliance  and 
noncompliance.  (§488.180) 

488.331  Informal  dispute  resolution.  (Not  in 
proposal) 

488.332  Investigation  of  complaints  of 
violations  and  monitoring  of  compliaiKe. 
(§488.182) 

488.334  Educational  programs.  (§  488.184) 

488.335  Action  on  complaints  of  resident 
neglect  and  abuse,  and  misappropriation 
of  resident  property.  (§488.185) 
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Section  488.301    Definitions 

Comment:  Many  commenters  were 
concerned  that  the  proposed  definition 
of  "abuse"  is  too  broad  and  ambiguous. 
Unless  the  definition  is  amended,  they 
believe  it  will  generate  inconsistency  in 
the  survey  process  and  overburden  the 
system  with  complaints  of  abuse.  Other 
suggestions  and  recommendations  are  as 
follows: 

•  Willfulness  and/or  deliberate  intent 
should  be  incorporated  into  the 
deHnition; 

•  Change  "and/or  otherwise  disregard 
of  an  individual  which  could  cause  or 
result  in  mild  to  severe  harm"  and 
replace  with  "has  caused  or  creates  a 
high  probability  of  causing  serious 
harm"; 

•  Physical  harm  should  be  defined; 
include  a  definition  of  assault  suggested 
by  a  particular  State's  definition; 

•  The  phrase  "otherwise  disregard  of 
an  individual"  should  be  deleted  as  this 
statement  more  accurately  describes 
neglect; 

•  Incorporate  the  definition  of  abuse 
as  found  in  the  Older  Americans  Act. 

Response:  We  have  considered  the 
above  comments  and  are  revising  the 
definition  of  abuse  in  §488.301  to 
address  some  of  the  aforementioned 
concerns.  However,  we  do  not  believe  it 
appropriate  to  adopt  any  one  State's 
definition  as  there  is  no  evidence  to 
suggest  that  one  definition  is  superior  to 
another.  We  are  adopting  the  major 
concepts  of  the  definition  in  the  Older 
Americans  Act.  Therefore,  the  modified 
definition  of  abuse  now  reads:  Abuse 
means  the  willful  infliction  of  injury, 
unreasonable  confinement, 
intimidation,  or  punishment  with 
resulting  physical  harm,  pain  or  mental 
anguish. 

Comment:  Some  commenters 
suggested  that  we  require  that  the 
resident  perceive  the  conduct  as 
abusive. 

Response:  We  do  not  accept  this 
comment.  Our  obligation  is  to  protect 
the  health  and  safety  of  every  resident, 
including  those  that  are  incapable  of 
perception  or  are  unable  to  express 
themselves.  This  presiunes  that 
instances  of  abuse  of  any  resident, 
whether  cognizant  or  not,  cause 
physical  harm,  pain,  or  mental  anguish. 

Comment:  Some  commenters  believed 
that  the  definitions  of  abuse  and  neglect  ■ 
should  also  apply  to  nurse  aides  in 
hospitals  as  well  as  in  nursing  faciUties. 

Response:  This  comment  falls  outside 
the  purview  of  this  regulation.  This  rule 
specifically  pertains  to  the  survey, 
certification  and  enforcement  of 
requirements  of  participation  for  SNFs 
andNFs. 


Comment:  Some  commuters  thought 
that  the  proposed  definition  of  abuse 
was  inconsistent  with  that  in  §483.13. 

Response:  Section  483.13(b)  does  not 
provide  a  definition  of  abuse.  What  it 
does  provide  is  a  Ust  of  the  types  of 
abuse  from  which  residents  have  a  right 
to  be  free.  The  definition,  a  statement  as 
to  the  meaning  of  the  term  "abuse."  is 
offered  at  §488.301. 

Comment:  Several  commenters 
thought  the  proposed  definition  of 
"neglect"  was  too  broad  and  ambiguous. 
They  contend  it  is  necessary  to  narrow 
the  definition  in  order  not  to  inundate 
the  system  with  complaints.  Some 
commenters  requested  that  the  terms 
"willful"  and  "intent"  be  inserted  into 
the  definition  to  limit  the  scope  of 
actions  that  could  be  considered 
neglect. 

Response:  to  order  to  promote 
consistency  in  the  survey  process,  there 
needs  to  be  a  common  definition  of 
neglect  for  a  variety  of  applications.  We 
have,  therefore,  adopted  the  concept  of 
the  definition  used  in  the  Older 
Americans  Act,  as  we  explain  below. 
That  definition  does  not  incorporate  the 
terms  "willful"  or  "intent."  While  an 
act  of  neglect  can  be  intentional,  neglect 
can  also  occur  imintentionally. 
However,  we  are  specifying  at 
§  488.335(e) 'that  a  State  must  not  make 
a  finding  that  an  individual  has 
neglected  a  resident  if  the  individual 
demonstrates  that  such  neglect  was 
caused  by  factors  beyond  his  or  her 
control.  If  the  inattentiveness  is  due  to 
factors  within  that  person's  control, 
intentional  or  unintentional,  he  or  she 
can  be  considered  to  have  neglected  the 
resident(s).  Therefore,  while  willfulness 
and  intent  may  be  considered  when  a 
State  finds  that  an  individual  has 
neglected  a  resident,  we  believe  the 
terms  "willful"  or  "intent"  should  not 
be  included  in  the  definition  because 
neglect  can  occur  unintentionally. 

Comment:  Some  commenters 
perceived  that,  in  order  for  a  finding  of 
neglect  to  be  made  against  an 
individual,  the  alleged  neglect  must  be 
within  the  individual's  control  or  job 
responsibility.  It  was  suggested  that  a 
provision  be  added  to  the  proposed 
definition  that  includes  the  individual's 
"breach  of  duty  to  provide  *  *   * 
needed*   *   *  services."  The 
commenters  contend  that  the  proposed 
definition  places  the  blame  upon  the 
individual  and  excludes  the  extent  of 
the  culpability  of  the  facility  to  provide 
the  necessary  services  or  goods. 

Response:  We  agree  that  an  employee 
should  not  be  found  to  have  neglected 
a  resident  if  the  neglect  was  caused  by 
factors  beyond  the  control  of  the 
employee.  As  this  provision  is  already 


addressed  in  §  488.335(e).  we  do  not 
believe  it  needs  to  be  restated  in 
§488.301. 

Comment:  Other  commenters 
suggested  their  own  State  definition  of 
neglect  should  suffice  in  order  not  to 
confuse  facilities  with  separate 
definitions. 

Response:  As  noted  earher,  there  has 
been  no  evidence  to  suggest  that  any 
State  definition  is  preferable  to  ours.  In 
fact,  we  believe  allowing  each  State 
definition  to  stand,  as  is,  would  increase 
confusion  among  the  providers  and 
promote  inconsistency  from  State  to 
State. 

Comment:  Many  commenters  wished 
to  add  the  phrase:  "Each  resident 
should  be  free  from  *   *  •,"  prior  to  the 
proposed  definition  of  neglect. 

Response:  We  a^-ee  that  each  resident 
should  be  fi-ee  from  neglect  as  well  as 
other  forms  of  mistreatment.  This 
prohibition  of  neglect  is  inherent  in 
§  483.13(c).  We  do  not  believe  the 
phrase  suggested  by  the  commenters 
defines  the  term.  Therefore,  we  did  not 
include  it  in  §488.301. 

Comment:  Other  commenters 
requested  that  we  require  (within  the 
definition  of  neglect)  that  evidence  be 
presented  that  physical,  emotional  or 
psychological  harm  or  some  other 
negative  outcome  had  occurred. 

Response:  We  do  not  accept  this 
comment  because  neglect  may  be 
determined  even  if  no  apparent  negative 
outcome  has  occurred.  "The  potential  for 
negative  outcome  must  also  be 
considered.  For  example,  instances  of 
neglect  may  include,  but  are  not  limited 
to,  being  left  to  sit  or  Ue  in  urine  or 
feces,  isolating  dependent  residents  by 
leaving  them  in  their  rooms  or  other 
isolated  locations,  or  faiUng  to  answer 
call  bells  to  provide  needed  assistance. 

Comment:  Many  commenters  believed 
that  "timely"  should  be  removed  from 
the  definition  of  neglect  or  else  be 
defined,  as  it  is  overly  broad.  Other 
commenters  wish  to  add  the  language 
incorporated  within  section  102(37)  of 
the  Older  Americans  Act. 

Response:  Although  the  term  "timely" 
does  not  appear  in  the  final  definition, 
we  believe  timeliness  is  an  integral 
component  in  determining  neglect.  A 
delay  in  providing  needed  services  for 
a  resident  has  the  potential  to  cause 
physical  harm  and/or  mental  anguish. 
Such  a  delay  (or  lack  of  timehness)  can 
be  considered  neglect  under  the 
definition  we  are  incorporating  in  the 
final  regulation.  We  are  adopting  the 
concept  from  the  Older  Americans  Act 
which  provides  that  neglect  means 
failure  to  provide  goods  and  services 
necessary  to  avoid  physical  harm, 
mental  anguish,  or  mental  iltoess. 


Comment  Many  commenters  asked 
that  HCFA  include  the  following 
occupations  in  the  proposed  list  of 
licensed  health  professionals: 

•  CUnical  Nurse  Specialist; 

•  Medical  Records  Specialist: 

•  Dietitian; 

•  Social  Work  Assistant; 

•  Speech  Pathologist  or  Audiologist; 

•  Recreational  or  Activities 
Specialist; 

•  Respiratory  Therapist; 

•  Etentist  or  Dental  Hygienist; 

•  Optometrist; 

•  Podiatrist; 

•  Pharmacist; 

•  Psychologist; 

•  Chiropractor; 

•  Nursing  Home  Administrator;  and 

•  All  other  licensed  health 
professionals. 

Other  commenters  believed  thai 
licensed  practical  nurses  (LPNs)  should 
not  be  included  on  the  list  because, 
although  hcensed,  LPNs  are  not 
professional  nurses  by  education  or  by 
legal  accountability  and  must  work 
under  the  supervision  of  a  registered 
nurse  or  a  medical  doctor.  It  was  also 
suggested  that  the  term  be  changed  to 
"licensed  health  personnel." 

Response:  We  are  deleting  the 
definition  of  "licensed  health 
professional"  as  it  is  not  used  in  this 
part. 

Comment:  Several  commenters 
recommended  changing  the  proposed 
definition  of  "misappropriation  of 
resident  property"  to  apply  to  the 
resident's  "real  or  personal  property," 
as  opposed  to  "belongings  or  money," 
because  they  beUeve  the  current 
language  is  not  broad  enough  to 
encompass  every  type  of  resident 
property.  Other  commenters 
recommended  that  the  definition 
include  "attempted"  misappropriation 
or  the  "intent  to  deprive." 

Response:  We  do  not  discern  any 
substantial  difference  between  the  terms 
"belongings  or  money"  and  "real  or 
personal  property."  We  believe  the 
terms  "belongings  or  money"  are 
sufficient  to  implement  the  statutory 
requirement  in  sections  1819(g)(1)  and 
1919(g)(1)  of  the  Act.  Additionally,  the 
concept  of  "intent  to  deprive"  is 
inherent  within  the  phrase  "deliberate 
misplacement"  in  the  definition. 
Therefore,  we  are  not  accepting  these 
comments  as  we  believe  the  suggested 
changes  do  not  substantially  enhance 
the  proposed  definition. 

Comment:  Some  commenters 
proposed  to  limit  the  definition  of 
misappropriation  to  that  incurred  by  a 
nurse  aide. 

Response:  We  disagree.  Limiting  the 
definition  of  misappropriation  to  a 


specific  individual  would  exempt  all 
others  from  the  provisions  of  the  Act 
which  explicitly  states  in  sections 
1819(g)(1)(C)  and  1919(g)(1)(C): 

•  *  *  allegations  of  *  *  * 
misappropriation  of  resident  property  lis]  by 
a  nurse  aide  of  a  resident  in  a  nursing  facility 
or  by  another  individual  used  by  the  facility 
in  providing  services  to  such  a  resident." 
(emphasis  added) 

Comment:  Some  commenters  wanted 
our  definition  to  set  a  minimum  of  $50 
on  the  amoimt  of  money  or  property 
which  can  be  deliberately  misplaced  or 
wrongfiilly  used  without  the  resident's 
consent  in  order  to  be  considered 
misappropriation  of  resident  property. 

Response:  We  disagree  because  we 
believe  that  it  is  impossible  to  quantify 
the  value  of  some  personal  items. 
Moreover,  possessions,  regardless  of 
their  apparent  value  to  others,  must  be 
treated  with  respect,  for  what  they  are 
and  for  what  they  may  represent  to  the 
resident.  As  no  such  limitations  are 
dictated  by  the  Act,  we  interpret 
misappropriation  to  apply  to  any 
belongings  or  money,  regardless  of  their 
actual  value. 

Comment:  Some  commenters 
questioned  whether  the  proposed 
definition  of  "nurse  aide"  includes 
dietary  aide  or  private  duty  paid 
individuals.  They  recommended  that 
the  definition  of  nurse  aide  be  amended 
to  read  "provides  personal  care  and 
nursing  related  services  under  the 
supervision  of  licensed  nurses." 
Additionally,  commenters  wanted  a  list 
of  distinct  duties  required  of  nui'se  aides 
to  be  added  to  the  final  definition. 

Response:  We  do  not  adopt  these 
comments  because  the  definition  of  a 
nurse  aide  is  specified  by  sections 
1819(b)(5)(F)  and  1919(b)(6)(F)  of  the 
Act  and  by  implementing  regulations  at 
§  483.75(e). 

Comment:  Some  commenters  stated 
that  the  phrase  "substandard  quality  of 
care"  was  specifically  used  in  the  Act 
and  that  HCFA  should  recognize  and 
adopt  the  same  language. 

Response:  We  agree  with  the  above 
comment  To  be  consistent  with  the  Act, 
we  are  using  that  terminology 
throughout  this  final  rule,  where 
appropriate. 

Comment:  Some  commenters  wanted 
HCFA  to  include  "any  violation  of  the 
requirements  that  leads  to,  or  is  likely 
to  lead  to  a  failiue  of  the  resident  to 
achieve  the  highest  practicable  physical 
and  mental  well-being"  in  the  definition 
of  substandard  quaUty  of  care. 

Response:  We  are  not  accepting  this 
suggestion.  We  believe  that  any 
infringement  of  any  requirement  could 
be  construed  to  compromise  some 


ability  of  a  resident  to  achieve  his  or  her 
highest  practicable  well-being.  The 
definition  proposed  by  Uie  commenter 
could  encompass  every  deficiency 
under  every  regulatory  requirement. 
Given  the  ramifications  a  determination 
of  substandard  quality  of  care  has  for  a 
provider  (loss  of  NATCEP,  notification 
of  licensing  boards  and  physicians),  we 
are  hmiting  the  definition  of 
substandard  quality  of  care  to  reflect  the 
most  egregious  situations  related  to 
participation  requirements  imder 
§§483.13  ("Resident  behavior  and 
facihty  practices").  483.15  ("QuaUty  of 
life"),  and  483.25  ("Quality  of  care"). 
However,  we  are  not  minimizing 
deficiencies  in  other  participation 
requirements.  As  discussed  later  under 
the  response  to  public  comments  for 
§  488.401,  it  is  possible  that  a  deficiency 
under  any  requirement  can  encompass 
any  degree  of  seriousness.  Deficiencies 
under  the  remaining  requirements  can 
be  more  appropriately  addressed 
through  specified  remedies  rather  than 
through  the  loss  of  NATCEP  which 
would  be  precipitated  by  a  substandard 
quahty  of  care  determination. 

Comment:  Several  commenters 
thought  that  the  scope  and  severity  grid 
should  not  be  a  determining  factor  in 
defining  substandard  quality  of  care. 

Response:  As  we  discuss  later  at 
§  488.404,  we  are  removing  references  to 
the  scope  and  severity  grid  from  the 
definition  of  substandard  quality  of 
care.  We  are  retaining,  however, 
concepts  of  seriousness  and  frequency 
which  we  believe  are  important  to 
determining  this  type  of  deficient 
facility  practices. 

Comment:  Other  commenters  wished 
to  include  compliance  history  in  the 
final  definition  of  substandard  quality  of 
care. 

Response:  We  do  not  agree  with  this 
comment.  Our  first  priority  is  to  protect 
the  health  and  safety  of  the  residents.  If 
violations  are  identified,  the  problem 
must  be  rectified,  regardless  of  the 
facility's  compliance  history. 

Comment:  Some  commenters  wanted 
us  to  explicitly  state  in  the  definition  of 
substandard  quality  of  care  that 
deficiencies  of  immediate  jeopardy  are 
regarded  as  substandard  quaUty  of  care. 

Response:  We  are  not  adopting  this 
comment.  Given  the  ramifications  a 
finding  of  substandard  quaUty  of  care 
has  for  a  provider,  we  are  limiting  the 
definition  of  substandard  quality  of  care 
to  those  requirements  mentioned 
previously.  The  only  immediate 
jeofjardy  deficiencies  considered  . 

substandard  quality  of  care  are  those        | 
determined  under  the  participation 
requirements  of  §§  483.13  ("Resident 
behavior  and  faciUty  practices"),  483.15 
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("Quality  of  life"),  and  483.25  ("Quality 
of  care").  Because  we  are  removing 
references  to  the  scope  and  severity 
scales  from  the  definition  of 
substandard  quality  of  care  we  beheve 
that  it  is  necessary  to  amend  the 
definition.  We  are  now  defining 
substandard  quahty  of  care  as  care 
furnished  in  a  faciUty  that  has  one  or 
more  deficiencies  related  to 
participation  requirements  under 
§§483.13  ("Resident  behavior  and 
facility  practices"),  483.15  ("Quality  of 
hfe").  or  483.25  ("Quality  of  care ')  that 
constitutes  immediate  jeopardy .  a 
pattern  of  widespread  actual  harm  that 
is  not  immediate  jeopardy,  or 
widespread  potential  for  more  than 
minimal  harm,  but  less  than  immediate 
jeopardy  with  no  actual  harm. 

Comment:  Some  commenters  wanted 
compliance  and  correction  to  be  defined 
as  "substantially  meeting  all  applicable 
certification  requirements." 

Response:  While  we  do  not  agree  with 
the  suggested  definition,  we  do  agree 
with  the  intent  of  the  commenters  that 
there  should  be  some  range  of 
compliance  within  which  prospective 
and  current  providers  may  participate. 
This  concept  is  discussed  further  in 
§488.330  "Certification  of  compliance". 
Accordingly,  in  §488.301,  we  define 
"substantial  compUance"  to  mean  a 
level  of  compUance  with  requirements 
of  participation  such  that  any  identified 
deficiencies  pose  no  greater  risk  to 
patient  health  and  safety  than  the 
potential  for  causing  minimal  harm. 

As  we  discuss  later  in  this  preamble, 
a  faciUty  may  avoid  a  remedy  even  if  it 
has  failed  to  comply  perfectly  with  all 
statutory  requirements.  However,  the 
facility  still  has  the  duty  to  provide  the 
care  to  each  resident  which  enhances 
the  chances  for  positive  outcomes  and 
avoids  negative  ones.  If  a  single  resident 
experiences  any  harm,  no  matter  how 
minimal,  the  facility  will  not  have 
satisfied  its  statutory  obligations. 

We  acknowledge  that  there  might  be 
many  definitions  that  we  could  have 
chosen,  but  in  our  view,  the  definition 
we  have  settled  on  best  implements  the 
Act  and  accommodates  bodi  facility  and 
resident  concerns. 

Additionally,  since  we  are 
incorporating  the  concept  of  substantial 
compliance,  we  believe  it  is  necessary  to 
provide  a  definition  of  noncompliance 
at  §488.301.  NoncompUance  with  the 
requirements  of  participation  is  any 
deficiency  that  causes  a  fadUty  to  not  be 
in  substantial  compliance. 


Section  488.303    State  Plan 
Requirement 

Comment:  There  were  sex'eral 
comments  concerning  the  requirement 
for  and  content  of  incentive  programs. 

•  Some  commenters  suggested  that 
the  incentives  to  reward  quality  care  be 
required  and  implemented  on  a  national 
scale  by  HCFA  as  well  as  the  States. 

•  A  few  commenters  suggested  that 
the  States  develop  incentive  programs 
with  consultation  bom  residents, 
families  and  the  ombudsman. 

•  One  comraenter  presented  an 
elaborate  process  including 
applications,  group  evaluations  and 
resident  participation  for  any  award. 

•  One  conunenter  said  that  the 
regulation  should  define  the  rewards  for 
quality  to  support  quality  improvement. 

Response:  Section  1919(h)(2)(F)  of  the 
Act  does  not  permit  HCFA  to  require  the 
States  to  establish  a  public  recognition 
or  incentive  payment  system  for  nursing 
facilities  that  provide  bdgh  quality  care. 
If  the  commenters  mean  that  the  same 
public  recognition  or  incentive  payment 
system  be  permitted  for  Medicare  SNFs, 
the  Act  does  not  authorize  such 
recognition.  In  addition,  a  HCFA 
program  for  nursing  facilities  would  be 
dupUcative. 

Section  1919(h)(2)(F)  of  the  Act  gives 
States  the  flexibility  to  decide  if  an 
incentive  program  would  be  appropriate 
and  how  they  will  implement  the 
program.  If  a  State  decides  to  implement 
an  incentive  program,  the  State  should 
have  the  option  to  consult  those 
individuals  and  organizations  it  thinks 
necessary.  In  the  same  vein,  it  would  be 
inadvisable  to  restrict  the  States' 
programs  to  elaborate  regulatory 
procedures  because,  in  so  doing,  we 
may  inadvertently  discourage  States 
h-om  establishing  such  programs. 
Although  we  encourage  States  to 
develop  effective  incentive  programs, 
we  are  not  making  any  changes  to 
§  488.303  because  we  want  to  preserve 
the  States'  flexibiUty  in  establishing 
such  incentive  programs. 

Comment:  A  few  commenters 
suggested  that  the  Medicaid  program 
should  fund  the  incentive  payments 
through  civil  money  penalties. 

Response:  The  Act  provides  that  State 
expenses  for  the  implementation  and 
maintenance  of  an  incentive  program  is 
an  authorized  Medicaid  administrative 
expense:  the  Act  does  not  permit  the  use 
of  funds  collected  from  civil  money 
penalties  for  this  purpose,  hideed, 
section  1919(h)(2)(A)(ii)  of  the  Act 
provides  that  when  the  State  uses  the 
specified  dvil  money  penalty  remedy, 
the  State  must  apply  funds  collected 
through  dvil  money  penalties  to  the 


protection  of  the  health  or  property  of 
musing  home  residents.  Therefore,  we 
refect  this  comment. 

Comment:  Several  commenters 
suggested  that  the  regulation  should  go 
beyond  the  Act  and  specify  certain 
topics  and  methods  of  training. 

•  Some  wanted  mandated 
educational  programs  for  assessment 
and  care  planning,  resident  rights  and 
quality  of  care  issues  as  well  as  those  in 
subparts  E  and  F  of  part  488. 

•  Other  commenters  beheve  that  the 
scope  of  the  educational  program 
should  include  a  section  on  complaint 
investigation  and  resolution. 

•  A  few  commenters  asked  that  States 
work  with  the  ombudsman  program  to 
develop  and  present  training. 

•  Another  commenter  befieves  that 
literature  and/or  video  presentations 
would  be  more  effective  than  State 
presentations. 

Response:  Sections  1819(g)(1)(B)  and 
1919(g)(1)(B)  of  the  Act  require  that 
States  conduct  educational  programs  for 
staff  and  residents  of  facilities  regarding 
oirrent  regulations,  procedures  and 
poUcies  of  the  long  term  care  survey  and 
certification  process.  We  agree  with  the 
commenters  that  the  proposed 
regulation  unnecessarily  restricts  the 
scope  of  the  mandated  educational 
programs.  We  are  revising  it  to  permit 
the  education  programs  to  cover  all 
aspects  of  the  long  term  care  survey 
process  so  that  the  States  have  the 
flexibiUty  to  structure  the  educational 
programs  to  the  needs  of  the  facilities. 
The  methods  to  develop  the  programs 
(for  example,  consultation  with  the 
ombudsman  program)  and  the  methods 
of  presentation  are  being  left  to  the 
States. 

Comment:  A  few  commenters 
suggested  that  these  requirements  be 
met,  in  part,  by  giving  faciUty  staff  and 
residents  access  to  HCFA  and  State 
agency  surveyor  training  sessions. 

Response:  We  believe  that  this 
suggestion,  if  done  at  the  participant's 
expense,  may  have  merit.  Traditionally, 
we  have  not  had  the  abiUty  within 
available  resources  to  accommodate  all 
providers  or  other  interested  parties 
wanting  to  attend  training;  our  available 
resources  are  devoted,  for  the  most  part, 
to  providing  timely  training  for 
surveyors.  However,  being  able  to  offer 
siuveyor  training  universally  to 
providers  and  interested  others  at  their 
own  cost,  and  if  space  allows,  may  help 
improve  understanding  and  cooperation 
between  surveyors  and  the  other  parties. 
We  are,  therefore,  seriously  considering 
what  changes  in  policy  and  legislation 
Mrill  be  necessary  to  allow  this. 

Comment:  One  commenter  suggested 
that  a  review  of  the  State  educational 


activities  be  made  a  part  of  HCFA's 
State  agency  evaluation  program  which 
would  assure  its  implementation. 

Response:  The  HCFA  State  Agency 
Evaluation  Program  (SAEP)  currently  is 
undergoing  substantial  review  and 
revision.  We  are  unable,  at  this  time,  to 
assert  that  a  review  of  State  educational 
activities  will  become  a  part  of  the 
revised  SAEP.  Nonetheless,  the  HCFA 
regional  offices  will  continue  to  have 
the  responsibiUty  to  monitor  and  assess 
the  States'  educational  activities. 

Comment:  Several  commenters 
suggested  that  the  States  be  directed  to 
include  bans  on  all  new  admissions  as 
a  required  remedy  because  a  ban  on 
only  Medicaid  admissions  is 
discriminatory.  A  majority  of  those 
commenting  suggested  that  a  directed 
plan  of  correction  also  be  included  as  a 
required  remedy. 

Response:  We  do  not  have  statutory 
authority  to  allow  the  States  the  option 
of  banning  all  new  admissions.  States 
are  free,  however,  to  enact  their  own 
laws  regarding  faciUty  Ucensure  that 
may  extend  enforcement  options 
beyond  the  reach  of  the  Act. 

Section  1919(h)(2)(A)(i)  of  the  Act 
expressly  gives  States  the  authority  to 
impose  payment  denials  with  respect  to 
new  Medicaid  admissions.  While  the 
Act  also  provides  States  with  the 
opportunity  to  design  other  remedies, 
subject  to  Federal  approval,  that  are  as 
effective  as  those  enumerated  in  the 
Medicaid  law,  we  beUeve  that  it  would 
be  inappropriate  for  us  to  evaluate  a 
remedy  that  would  be  aimed  at  the 
admissions  of  persons  over  whom  the 
Medicaid  law  provides  no  jurisdiction. 
We  believe  it  would  be  more 
appropriate  to  leave  to  State  law 
remedies  that  extend  as  far  as  the 
commenters  suggest.  In  any  event,  while 
a  denial  of  payment  for  new  Medicaid 
admissions  does  not  reach  all  potential 
admissions,  it  will  provide  an  incentive 
to  a  faciUty  to  correct  deficiencies 
rapidly,  which  would  serve  to  benefit 
not  only  Medicaid  residents  but  all 
those  persons  who  are  receiving  care  at 
the  faciUty  regardless  of  payment 
source.  Also,  States  may  provide  pubUc 
notice  of  the  imposition  of  the  denial  of 
payment  for  new  admissions  remedy 
which  would  alert  potential  residents  to 
the  situation  in  the  faciUty. 

Wp  are  not  accepting  the  suggestion 
that  directed  plans  of  correction  be  a 
required  remedy.  As  discussed  under 
"Factors  to  be  considered  in  selecting 
remedies"  later  in  this  preamble,  we 
have  provided  a  revised  enforcement 
scheme  in  this  final  rule  that  correlates 
the  seriousness  of  noncompliance  with 
the  selection  of  remedies  from  within 
specified  enforcement  remedy 


categories.  While  we  do  not  intend  to 
mandate  the  specific  selection  of  the 
directed  plan  of  correction  remedy  from 
among  the  available  enforcement 
actions  for  any  specific  level  of 
actionable  noncompUance,  in  other 
words,  when  the  faciUty  is  not  in 
substantial  compUance,  we  note  that  it 
is  always  an  enforcement  option  and  it 
may  be  the  only  remedy  used  for  lower 
level  deficiendes. 

Comment:  Some  commenters 
requested  that  we  require  States  to 
submit  any  alternative  or  additional 
remedies  to  a  full  State  rulemaking 
process  with  an  opportimity  for 
comment.  Other  commenters  believed 
that  States  should  be  allowed  to 
implement  additional  or  alternative 
remedies  unless  HCFA  can  demonstrate 
that  the  State  remedies  are  not  as 
effective  as  the  HCFA  remedies. 

Response:  The  States  must  follow  any 
internal  State  procedures  which  govern 
the  development  and  submittal  of  a 
Medicaid  State  plan  amendment.  The 
Act  does  not  require  nor  do  we  beUeve 
oiu'  regulations  should  require  specific 
procedures  that  would  limit  State 
prerogatives  for  promulgating 
enforcement  policies.  Similarly,  section 
1919(h)(2)(B)(u)  of  the  Ad  states  that 
the  State  must  demonstrate  that  any 
alternative  remedies  are  as  effecUve  as 
the  remedies  specified  in  the  Ad. 

Comment:  Commenters  suggested  that 
the  effective  remedies  established  by  the 
States  be  made  appUcable  to  dually 
participating  facilities. 

Response:  We  are  accepting  this 
comment  with  some  clarification.  Since 
States  may  establish  their  own  sanctions 
through  their  respective  State  plan 
amendment,  and  since  HCFA  wiU  be  the 
entity  imposing  sanctions  for  dually 
participating  faciUties,  it  is  highly  likely 
that  a  State  may  choose  to  impose  one 
of  its  own  remedies  on  a  Medicaid  NF 
which  HCFA  would  have  no  authority 
to  impose  against  the  Medicare  provider 
agreement.  It  would  not  be  rational  for 
us  to  proceed  with  an  enforcement 
scheme  whereby  a  single  facility,  by 
virtue  of  participating  in  both  Medicare 
and  Medicaid,  would  be  subject  to  a 
dual  enforcement  track.  Also,  and  more 
importantly,  since  HCFA  will  be  taking 
the  lead  on  enforcement  actions  against 
dually  partidpating  fadlities  under  part 
498,  we  have  concluded  that  HCFA 
needs  to  have  the  authority  to  impose 
these  alteitiative  or  additional  remedies 
against  Medicare  faciUties  in  the  States 
that  have  established  these  remedies. 
While  we  acknowledge  that  this  would 
not  permit  consistency  nationally 
relative  to  remedies  available  for  dually 
participating  facilities,  we  conclude  that 
it  is  a  realistic  and  necessary  response 


to  statutory  intent  that  enforcement, 
decisions  made  regarding  the  Medicaid 
agreement,  which  could  include 
imposition  of  these  "other"  State 
remedies,  will  be  appUed  by  the 
Secretary  to  the  Medicare  agreement  as 
well.  Therefore,  imder  the  Secretary's 
general  rulemaking  authority,  this  final 
rule  provides  that,  if  the  State's  remedy 
is  unique  to  the  State  plan  and  has  been 
approved  by  HCFA,  then  that  remedy, 
as  imposed  by  the  State  under  its 
Medicaid  authority,  can  be  imposed  by 
HCFA  against  the  Medicare  provider 
agreement  of  a  dually  participating 
faciUty. 

Comment:  One  commenter  suggested 
that  the  regulations  create  penalties  for 
States  that  fail  to  implement  the  State 
enforcement  rules. 

Response:  The  Ad  provides  no 
spedfic  penalty  for  State  failure  to 
implement  the  enforcement  provisions 
of  the  Act,  nor  do  we  wish  to  add  one. 
However,  there  are  existing  Medicaid 
rules  regarding  the  submission  of  and 
adherence  to  State  plan  amendments.  If 
a  State  does  not  comply  with  the 
Medicaid  rules,  the  failure  could  lead  to 
Medicaid  administrative  sanctions. 

Section  488.305    Standard  Surveys 

Comment:  A  large  niunber  of 
conunenters  opposed  the  provision  at 
proposed  488.155(b)  and  suggested  we 
delete  it.  This  section  states  that  the 
State  survey  agency's  failure  to  follow 
HCFA  svuvey  procedtues  wiU  not 
invalidate  otherwise  legitimate 
determinations  that  a  facility's 
deficiencies  exist.  Because  the  provision 
does  not  appear  in  the  Ad,  a  few 
commenters  questioned  whether  the 
Congress  sanctioned  this  policy,  and 
certain  commenters  asked  that  facilities 
be  allowed  to  appeal  surveyor 
noncompliance  with  the  survey 
protocol.  Many  commenters  felt  that 
this  provision  would  encourage 
disregard  of  established  survey 
guideUnes,  and  for  this  reason  one 
commenter  beUeved  this  provision   ' 
would  cause  the  standard  siuvey  to 
violate  the  Fourth  Amendment. 

Response:  We  believe  the  provision 
accurately  reflects  the  intent  of  the  Ad 
and  are  retaining  it  in  §  488.305(b).  To 
invalidate  legitimate  determinations  of 
noncompliance  and  leave  them 
unaddressed  would  be  in  opposition  to 
the  mandate  of  OBRA  '87  that  all 
requirements  be  met  and  enforced,  and 
would  lead  to  inconsistent  application 
of  the  law. 

Sections  1819(g)(2)(C)  and 
1919(g)(2)(C)  of  the  Ad  reveal  the  intent 
of  the  Ad  very  clearly.  These  sections 
state  that  standard  surveys  must  be 
conduded  based  upon  a  protocol,  but 
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add  that  the  failure  of  the  Secretary  to 
develop,  lest  or  vaUdate  such  a  protocol 
will  not  relieve  any  State  or  the 
Secretary  of  the  responsibility  to 
conduct  surveys.  Because  the  Congress 
intended  for  survey  results  to  be  binding 
even  when  surveys  were  conducted  in 
the  sbeence  of  a  fonnal  protocol,  it  is 
clear  that  the  Congress  views  the 
substance  of  survey  findings  to  be  of 
gieatei'  importance  than  tlie  process 
used  to  identify  them.  An  sppeal  of  a 
deficiency  based  on  surveyor 
noncompliance  with  the  established 
protocol  would  be  inconsistent  with  this 
position,  and  as  a  result,  we  will  not 
oifer  facilities  an  sppeal  on  these 
grounds.  In  particular,  we  wish  to  avoid 
situations  where  otherwise  well 
documented  deficiencies  are  subject  to 
challenge,  and  potentially  invalidated, 
simply  because  a  stuveyor  did  not 
follow  every  last  detail  of  the  survey 
protocol.  We  believe  this  would  be 
surrendering  sll  substance  to  form  and 
would  clearly  thwart  Congressional 
will.  Moreover,  siiK»  the  source  of 
binding  requirements  on  Cscilities  is  not 
in  the  survey  protocol,  but  in  the  Act 
and  regulations,  the  ultimate,  and 
proper,  test  of  facility  noncompliance 
will  not  rest  on  whether  the  survey 
protocol  was  rigorously  followed,  but  on 
whether  s  requirement  of  the  Act  or  the 
regulations  has  been  violated. 

The  foregoing  does  not  imply  that 
HCFA  encourages  or  condones  disregard 
of  its  established  survey  policy;  on  the 
contrary,  HCFA  trains  surveyors  in 
survey  poUdes  and  procedures  and  is 
responsible  for  assessing  State  survey 
agency  performance  and  applying 
sanctions  when  there  has  been  s  lailure 
to  use  Federal  standards  and  protocols. 
The  guidance  we  provide  to  surveyors, 
and  the  expectation  we  have  that  they 
adhere  to  our  directives,  contradict  the 
claim  that  surveyors  are  given  unbridled 
discretion  which  would  render  the 
standard  survey  an  unraasonable 
admioistrative  search  in  violation  of  the 
Foiuth  Amendment.  Once  a  facility 
seeks  participation  in  the  Medicare  or 
Medicaid  programs,  it  must  acoept  the 
responsibility  of  demonstrating  its 
compliance  with  Federal  certification 
requirements  which  the  Congress  has 
directed  must  be  done  through  the 
survey  process.  A  fsciUty  cannot  seek 
such  participation,  and  acoept  program 
funds,  and  tlien  argue  that  Federal  or 
Stala  aliovts  to  monitor  compliance  with 
essential  health  or  safety  requirements 
constitute  a  violation  of  the  Fourth 
Amendment  as  an  unreasonable  search 
and  seizure.  In  any  event,  siuveys  that 
nursing  homes  experience  in  the 
Medicare  and  Medicaid  programs  are 


reasonable.  They  advance  the 
government's  interest  in  protecting  the 
health  and  safsty  of  individual 
residents,  and  because  of  the  various 
requirements  for  surveys  in  both  the  Act 
the  Federal  regulations,  no  facility  can 
be  said  to  be  unaware  of  its  obligations 
to  permit  oosite  visits  by  State  or 
Federal  surveyora  as  a  condition  of  its 
participation  in  these  programs. 
Commercial  enterprises,  such  as  nursing 
homes,  do  not  have  the  same 
expectation  to  be  free  of  warrantless 
searches  as  individuals  in  their  homes 
do.  Indeed,  the  United  States  Supreme 
Court  has  ruled  that  warrantless 
searches  of  closely  regulated  businesses 
do  not  pose  s  violation  of  constitutional 
Fourth  Amendment  protections  that 
commercial  enterprises  have. 

We  recognize  that  protocols  and 
guidelines  are  necessary  to  promote 
consistent  survey  practice.  However, 
whether  or  not  a  surveyor  follows 
protocols  must  be  subordinate  in 
importance  to  whether  or  not  a  facility 
meets  Federsl  participation 
requirements.  Violations  must  be 
recognized  and  remedied  appropriately 
if  resident  interests  are  to  be  protected 
and  integrity  is  to  remain  in  tne 
enforcement  system. 

Comment:  One  commenter  questioned 
whether  proposed  §  488.155(a)(3) 
conflicts  witn  subpart  ID  of  Appendix  P 
of  the  State  Operations  Manual. 
Transmittal  No.  250.  Section 
488.155(aN3)  wotdd  reauire  the  State 
survey  agency  to  include  in  the  standard 
siuvey  an  audit  of  %vritten  plans  of  care 
and  residents'  sssessments.  Subpart  HI 
states  that  a  review  of  the  acouacy  of 
resident  assessments  is  to  be  performed 
as  part  of  the  extended  survey  which  is 
tri^red  by  the  identification  of  a 
deficiency  in  quality  of  care  during  the 
standard  survey. 

Besponae:  There  is  no  conflict 
because  a  review  of  comprehensive 
assessments  and  care  plans  is  not 
limited  to  the  extended  survey.  It  is  also 
a  ma)or  part  of  the  Qiiality  of  Care 
A  neasment  performed  during  the    ■ 
standard  survey  (see  Task  5  in 
Appendix  P  of  State  Operations  Manual 
Transmittal  No.  250).  The  review  that 
occurs  during  the  extended  survey  is 
slightly  different,  though,  in  that 
surveyors  are  directed  to  review  more 
recent  care  plan  and  assessment 
information,  and  are  given  more 
flexibility  in  choosing  sample  size  than 
in  the  standard  SAuvey. 

Comment:  One  commenter  suggested 
that  we  require  surveyon  to  determine 
whether  a  facility  attempted  to 
accommodate  both  the  exercise  of  a 
resident's  rights  and  the  resident's 
health  when  there  appears  to  be  a 


conflict.  The  commenter  beUeved  that 
acoommodatlon  should  include 
exploration  of  care  alternatives  through 
a  tnorough  care  planning  process  in 
which  the  resident  may  participate. 

Response:  Surveyors  are  presently 
instructed  to  make  such  determinations. 
At  tag  number  F295  in  the  Interpretive 
Guidance  to  Surveyors,  the  surveyor  is 
directed  to  determine  whether  the  care 
plan  reflects  the  facility's  efforts  to  find 
alternative  means  to  address  a  problem 
if  a  resident  has  refused  treatment. 
Additional  guidance  concerning  this 
matter  is  found  at  tags  F174  and  F158. 
We  beUeve  such  specific  instructions 
are  more  appropriately  located  in  the 
State  Operations  Manual  than  in  the 
regulation  itself,  so  we  are  not 
incorporating  them  into  the  regulation. 

Comment:  A  few  comroentere 
suggested  that  we  explicitly  mention  a 
review  of  the  quanti^  and  quality  of 
nursing  services  stan  in  §  488.305(a)(2) 
where  we  outline  a  survey  of  the  quality 
of  care. 

Response:  Inherent  in  an  evaluation  of 
the  indicatore  of  care  and  services  listed 
at  §  488.305(aM2)  is  an  examination  of 
the  quality  of  the  staff  providing  them. 
As  part  of  the  observational  portion  of 
the  Quality  of  Care  Assessment, 
surveyon  are  directed  to  make 
observations  of  staff/resident 
interactions  which  necessarily  involve 
evaluating  the  quality  of  care  and 
services  provided  by  the  staff,  which  is 
an  indication  of  the  quality  of  the  staff 
itself.  For  this  reason  we  do  not 
explicitly  mention  this  assessment  in 
the  regulation.  We  do  specifically 
address  a  review  of  staffing  in  Appendix 
P  of  the  State  Operations  Manual 
Transmittal  No.  250. 

Comment:  One  commenter 
recommended  that  we  include,  as  part 
of  the  standard  siuvey,  private  meetings 
between  surveyora  and  fomily  groups 
during  evening  and  or  weekend  houre 
and  another  conference  at  the 
conclusion  of  the  survey  process  to 
explain  siuvey  findings  in  lay  person 
language. 

Response:  We  recognize  the  value  of 
fsmily  input  in  the  survey  process,  and 
direct  surveyora  when  interviewing  to 
provide  the  opfmrtunity  for  all 
interested  parties  to  give  what  they 
believe  is  pertinent  information.  We 
expect  this  to  include  accommodating 
&mily  membera  who  wish  to  speak  with 
the  survey  team  but  are  unable  to  be  at 
the  facility  at  the  time  of  the  survey,  h 
is  possible  for  family  members  to  call 
surveyon  at  the  facility  and  be  either 
interviewed  over  the  telephone  or 
scheduled  for  a  personal  meeting  as  the 
survey  schedule  allows.  The  survey 
team  is  in  a  better  position  then  HCFA 


to  know  how  to  best  accommodate  these 
groups  within  the  time  and  personnel 
constraints  of  the  standard  survey,  and 
for  this  reason  it  would  be  unduly 
restrictive  of  us  to  require  evening  and 
week-end  meetings. 

Neither  will  we  require  that  there  be 
an  exit  conference  specifically  for 
family  groups.  If  survey  teams  conduct 
an  exit  conference  for  facility  residents, 
family  members  are  not  prohibited  from 
attending.  If  such  a  conference  does  not 
take  place,  family  members  still  have 
many  other  opportunities  to  learn  about 
the  outcome  of  a  survey.  Survey  results 
are  available  to  family  members 
whenever  they  visit  a  facility,  because 
facilities  are  required  to  accessibly  post 
the  results  of  the  most  recent  survey. 
These  survey  reports  are  thorough  and 
detailed,  and  if  a  family  member  has 
any  difficulty  understanding  the  results, 
he  or  she  may  resolve  it  by  contacting 
either  the  long-term  care  ombudsman  or 
the  State  survey  agency. 

Conunent:  One  commenter  proposed 
that  we  allow  the  survey  team  to  expand 
the  standard  survey  when  it  identifies 
substandard  quality  of  care  instead  of 
requiring  it  to  conduct  an  extended  or 
partial  extended  survey  to  investigate 
the  extent  of  the  facility's  problems. 

Response:  We  must  reject  this 
proposal.  We  are  bound  by  sections 
1819(g)(2)(B)  and  1919(g)(2)(B)  of  Uie 
Act  which  require  a  facility  to  be  subject 
to  an  extended  survey  when  it  is  foimd 
to  have  provided  substandard  quality  of 
care  during  the  standard  survey. 

Comment:  One  commenter  proposed 
that  we  specify  that  the  audit  of  written 
plans  of  care  outlined  at  proposed 
§  488.155(a)(3)  must  include  an 
investigation  of  whether  the  written 
plans  were  implemented  and 
subsequently  reevaluated  and  revised, 
as  necessary. 

Response:  In  Appendix  P  of  State 
Operations  Manual  Transmittal  No.  250, 
surveyors  are  directed,  when 
conducting  an  audit  of  written  plans  of 
care,  to  determine  whether  care  plans 
were  consistently  implemented, 
evaluated,  and  revised  as  necessary.  We 
believe  such  detailed  instruction  is 
more  appropriate  in  the  manual  than  in 
the  regulation  itself,  and  so  we  are  not 
including  it  in  the  regulation. 

Section  488.307    Unannounced 
Surveys 

Comment:  Many  commenters  agreed 
that  all  surveys  should  be  unannounced. 
Some  commenters  stated  that  siuvey 
schedules  should  be  more  unpredictable 
and  one  suggested  that  there  should  be 
even  more  imannounced  inspections. 
Several  commentere  emphasized  that 
many  nuraing  homes  are  aware  that  they 


are  about  to  be  surveyed.  One 
commenter  stated  that  randomness  of 
siuveys  has  not  yet  been  achieved  and 
that  HCFA  should  require  States  to 
demonstrate  through  survey  scheduling 
that  chronically  substandard  facilities 
have  been  targeted.  Another  commenter 
stated  that  annual  licensure  cycles,  such 
as  billings  and  certificates,  may 
compromise  unannoimced  surveys. 
Several  commenters  suggested  that  we 
require  that  the  States  provide  a"^ 
randomization  plan  or  scheduling 
methods  which  would  ensure  that  the 
timing  of  inspections  is  not  predictable. 

Response:  We  realize  that 
commenters.  in  many  cases,  feel  it  is 
preferable  to  have  unannounced  surveys 
for  the  welfare  of  residents  in  nursing 
homes.  However,  after  careful 
consideration,  we  have  concluded  that 
requiring  all  surveys  to  be  unannounced 
is  not  mandated  by  the  Act.  Moreover, 
doing  so  would,  in  some  cases, 
undermine  the  efficiency  of  the  survey 
process  in  which,  for  example,  the  only 
thing  necessary  to  verify  compliance  is 
a  request  for  documentation  or  an 
interview  with  a  particular  part  time 
employee  who  may,  otherwise,  not  be  at 
the  facility  if  a  survey  is  not  announced. 
We  are,  therefore,  revising  §  488.307(a) 
to  require  that  only  standard  surveys  be 
unannounced. 

We  agree  that  survey  schedules 
should  be  more  unpredictable  and  have 
made  this  more  possible  at  §  488.308(a) 
by  allowing  the  flexibility  of  conducting 
standard  surveys  no  later  than  15 
months  after  the  previous  survey.  We 
disagree  with  the  recommendation  that 
there  should  be  more  unannounced 
inspections  than  presently  required  by 
HCFA.  The  States  are  responsible  for 
determining  which  facilities  need  to  be 
surveyed  and  when  the  surveys  should 
be  scheduled,  subject  to  the 
requirements  of  §  488.307.  The  States 
already  have  the  obligation  to  conduct 
extended  surveys  and  complaint 
surveys  as  the  need  arises.  Moreover, 
because  of  time  and  money  constraints 
and  the  difficulty  of  scheduling  the 
surveys  already  required,  it  would  be 
unfair  to  place  an  additional  burden  on 
the  States  for  conducting  more  surveys 
than  required  by  law. 

We  agree  that  complete  randomness 
of  surveys  has  not  been  achieved  but  we 
believe  that  complete  randomness 
should  not  be  our  goal.  Sections 
1819(g)(2)(A)(iii)  and  1919(g)(2)(A)(m) 
of  the  Act  provide  for  a  flexible  survey 
cycle.  While  the  law  does  not  specify 
the  criteria  to  be  used  to  determine 
intervals  between  consecutive  surveys. 
States  will  undoubtedly  use  past 
performance  as  a  primary  criterion.  If 
past  performance  is  considered  in 


determining  how  frequenUy  to  survey 
sptecific  facilities,  the  survey  cycle  can 
not  be  completely  random. 

Our  intention  is  to  strive  to  have 
surveys  conducted  on  as  random  a  basis 
as  possible  consistent  with  effective 
enforcement.  We  are  aware  that  annual 
Ucensure  cycles  may  compromise 
unannounced  surveys.  However,  we 
believe  that,  over  time,  State  licensure 
cycles  will  not  be  a  factor  in  survey 
predictability  since  licensure  and 
certification  surveys  are  generally 
conducted  concurrenUy.  In  the  event 
that  States  do  not  move  to  a  more 
flexible  licensing  schedule,  this  will  not 
create  a  problem  because  licensing 
schedules  will  not  substitute  for 
certification  requirements.  We  believe 
that  it  is  unnecessary  to  require  States 
to  provide  a  randomization  plan  for  the 
timing  of  surveys  because  we  are 
already  stating  at  §  488.307(b)  that  we 
will  review  States'  procedures  on  at 
least  an  armual  basis.  In  addition,  the 
law  does  not  require  States  to 
demonstrate  that  substandard  facilities 
have  been  targeted,  but  in  examining  the 
States'  scheduling  practices  annually, 
we  will  look  for  logical  scheduling 
criteria  and  past  performance  will 
undoubtedly  be  one  of  the  reasonable 
criteria  States  can  use. 

Comment:  Several  commenters  stated 
that  it  is  unfair  for  surveyors  to  come 
into  a  facility  without  any  advance 
notice.  Another  commenter  stated  that 
imaimounced  surveys  are  not  more 
beneficial  than  announced  ones.  This 
commenter  stated  that  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO) 
announces  its  surveys  and  that  this 
practice  is  less  stressful  and  avoids 
placing  an  unnecessary  mystique  on  the 
process  since  it  is  known  that  a  survey 
must  occur  90  days  before  the  license 
expires.  (We  assume  the  commenter  is 
referring  to  the  expiration  of 
accreditation.)  This  commenter  feels 
that  the  same  objective  is  achieved. 
Another  commenter  stated  that  facilities 
should  always  be  given  a  warning  that 
a  survey  will  occur  and  ample  time  to 
correct  whatever  is  wrong. 

Response:  We  cannot  accept  the 
comments  advocating  aimounced 
standard  siuveys.  To  do  so  would  be 
inconsistent  with  sections  1819(g)(2)(A) 
and  1919(g)(2)(A)  of  the  Act.  Moreover, 
warning  facilities  in  all  cases  of  an 
upcoming  survey  can  undermine  the 
accuracy  of  survey  findings  which 
sometimes  is  predicated  on  the  element 
of  surprise. 

Comment:  Two  commenters  proposed 
that  paragraph  (a)  of  §  488.307  be 
revised  as  follows: 


UMI 


5tl36  F«d«nJ  BagjUer  /  Vol.  59.  No.  217  /  Thuraday.  November  10.  1994  /  Rules  and  Regulationa 


"(a)  Basic  rule.  All  surveys  must  be 
unannounced  and  their  timing  should 
be  unpredictable.  State  survey  agencies 
must  adopt  survey  achedulas  that 
maximJMi  the  element  of  surprise. 
Scheduling  procedures  and  practices 
must  not  have  the  effect  of  giving 
facilities  notice  of  inspections.  For 
example,  inspections  should  not  occur 
around  the  same  time  each  year  nor  be 
conducted  in  a  predictable  sequential 
cycle." 

Response:  We  agree  that  the  timing  of 
surveys  should  be  made  as 
unpredictable  to  long  term  care  facilities 
as  possible.  However,  at  this  point,  it 
does  hot  seem  practical  or  even  possible 
to  mandate,  or  enforce  the  total 
unpredictability  of  surveys  by  States  or 
to  require  that  all  surveys  be 
unannounced,  as  explained  in  the 
response  to  prior  comments  in  this 
section.  We  will  be  looking  into  the 
possibility  of  incorporating  some 
guidance  on  ways  in  which  to  maximize 
unpredictability  into  manual 
instructions. 

Comment:  T%vo  commenters  suggested 
that  %  488.307(b)  be  changed  to  provide 
that  HCFA  shall  identify  successful 
scheduling  methods,  distribute  them, 
then  monitor  State  agency  performance, 
taking  corrective  action  when  necessary. 
(tee  commenter  thought  that  the  way 
the  provision  was  written,  an  agency 
gets  constructive  suggestions  about 
scheduling  surveys  only  after  the 
surveys  have  been  done  and  at  the  time 
of  a  review  of  its  procedures.  Two  other 
commenters  suggested  it  would  be 
helpful  if  HCFA  could  put  in  the 
Regional  OfBce  Manual  the  successful 
methods  it  has  identified  that  assure 
that  surveys  are  unaimounced. 

RmponMe:  We  disagree  with  these 
comments  suggesting  that  HCFA  specify 
in  regulations  that  it  will  provide 
successful  scheduling  methods  because 
we  believe  the  States  are  better  able  than 
we  are  to  identify  successhii  scheduling 
methods  which  may  differ  from  one 
locality  or  region  to  another.  Each  State 
uses  the  methods  that  work  best  for  it 
to  sciiaduto  surveys  within  the  required 
tkaafraaMS.  We  believe  that  the  controls 
in  place  at  §488.307,  which  provide 
that  all  standard  surveys  must  be 
unannounced,  and  that  we  will  review 
each  State's  scheduling  procedures  on 
an  aaanal  beats,  are  sufficient. 

Comment:  One  commenter  asked 
what  the  term  "any  individual"  means 
in  reference  to  penalizing  someone  who 
notifies  a  facility  that  a  survey  is 
scheduled.  Another  commenter 
suggested  that  individuals  other  than  an 
employee  of  the  Federal  and  State 
government  should  be  held  harmless 
from  fine  if  he  or  she  notifies  s  facility 


that  it  is  scheduled  to  be  surveyed.  This 
commenter  further  suggests  that  any 
individual  who  is  fined  for  notifying  a 
facility,  should  have  the  right  to  contest 
the  fine  in  a  formal  hearing. 

Response:  The  Act.  in  sections 
1819(g)(2)(AKi)and  1919(g)(2)(A)(i).  is 
clear  that  "any  individual"  who  notifies 
a  nursing  home  of  the  time  and  date  of 
a  standard  survey  is  subject  to  a  civil 
money  penalty.  We,  therefore,  disagree 
that  onty  employees  of  the  Federal  and 
State  governments  should  be  held 
responsible  for  notifying  a  fadUty  that 
it  is  scheduled  to  be  surveyed;  sny 
individual  who  knowingly  advises  a 
facility  that  a  standard  sur\°f>y  is 
scheduled  will  be  held  accountable, 
according  to  the  Act.  Any  individual 
who  is  fined  for  notifying  a  facility  is 
entitled  to  the  appeals  mechanisms 
iraecified  at  section  1128A  of  the  Act. 
loa  administrative  appeals  policy  for 
dvil  money  penalties  impoeed  against 
an  individual  announcing  a  standard 
survey  is  not  estabUshed  by  HCFA  but 
rather  by  the  Office  of  Inspector  General 
(OIC)  and  is  already  in  place. 

Comment:  Two  commenters  suggested 
that  ombudsmen  should  be  informed  in 
advance  of  a  survey  in  order  to  be  able 
to  participate  fully,  provided 
ombudsmen  are  subject  to  the  penalties 
mandated  by  law  and  to  loss  of 
employment  if  they  cause  the  time  of 
the  survey  to  be  known.  One  of  these 
commenters  suggested  that  advance 
notice  of  the  survey  should  be  given  to 
the  local  ombudsman  by  means  of  a 
letter  from  the  survey  agency  stamped 
"CONFIDENTIAL."  This  commenter 
feels  ombudsmen  should  be  informed  in 
advance  because  they  are  currently 
notified  on  the  first  or  second  day  of 
three  or  four  day  surveys  and  may  have 
already  scheduled  appointments  which 
canijot  be  changed  in  order  to 
accommodate  the  survey  schedule.  This 
commenter  feels  that  advance  notice 
would  guarantee  bettor  surveys  by 
strengthening  ombudsman/consumer 
input. 

Response:  We  disagree.  Eacii 
additional  individual  or  organization 
that  has  knowledge  of  a  scheduled 
survey  decreases  the  likelihood  that  the 
survey  will  remain  unannounced.  The 
ombudsman  is  contacted  soon  after  the 
survey  team  has  entered  the  facility  and 
can  partidpate  meaningfully  even  if  not 
present  for  the  initial  tour  of  the  fadlity 
or  other  early  phases  of  the  survey. 

Comment:  Two  commenters  stated 
that  a  $2,000  fine  is  not  a  severe  enough 
penalty  for  willfully  disdosing  in 
advance  the  timing  of  a  nursing  home 
inspection  or  taking  advantage  of 
foreknowledge  of  an  inspectioa. 
Another  suggested  that  this  type  of 


violation  should  also  be  referred  to  the 
Department  of  Justice  for  prosecution 
for  obstruction  of  Justice. 

Response:  The  $2,000  fine  is  the 
maximum  allowable  under  sections 
1819(g){2)(A)(i)  and  1919(g)(2)(A)(i)  of 
the  Ad.  The  exad  amount  of  the  dvil 
money  penalty  is  determined  by  the 
OIG.  La  response  to  the  suggestion  that 
this  violation  be  referred  to  the 
Department  of  Justice.  OIG  deddes 
which  cases  are  appropriate  for  such 
referral. 

Comment:  This  commenter  stated  that 
§  488.307(c)  is  weakened  by  the  use  of 
the  word  "standard"  and  that  dvil 
money  penalties  should  be  applied  as  a 
penalty  for  the  announcement  of  any 
type  of  survey  including  validation, 
complaint,  or  other  surveys. 

Response:  Sections  1819(g)(2)(A)  and 
1919(g)(2)(A)  of  the  Ad  are  applicable 
to  standard  surveys  only,  so  that  the 
dvil  money  penalties  specified  at 
sections  1819(g)(2)(A)(i)  and 
1919(g)(2)(A)(i)  are  imposed  (or 
announdng  standard  surveys.  We  do 
not  have  the  statutory  authority  to 
require  that  civil  money  penalties  be 
imposed  for  announcing  anytiiing  other 
than  standard  surveys. 

Section  488.308    Survey  Frequency 

The  nursing  home  reform  provisions 
of  OBRA  '87  reconfigured  the  way  in 
which  HCFA  and  the  States  would  track 
nursing  home  compliance  with  Federal 
requirements  and  approach  enforcement 
remedies.  The  survey  and  certification 
provisions,  set  forth  at  sections  1819(g) 
and  1919(g)  of  the  Ad,  require 
implementation  of  a  flexible  survey 
cycle  for  Medicare  skilled  nursing 
facilities  and  Medicaid  nursing  facilities 
so  that  standard  surveys  are  conducted 
at  intervals  not  later  than  15  months 
after  the  date  of  the  previous  standard 
survey  with  a  statewide  average  interval 
that  does  not  exceed  12  months. 

The  legislative  history  of  OBRA  "87 
and  the  National  Academy  of  Science's 
Institute  of  Medicine  (loM)  study  (1986) 
are  plain  in  their  stated  reasons  for  this 
change  from  the  rigid,  time  limited 
system  of  having  surveys  for  all 
facilities  follow  a  12  month  cycle.  First, 
a  flexible  survey  cycle  provides  less 
predictabiUty  to  the  scheduling  of 
surveys,  thus  reducing  the  opportunities 
for  certain  providers,  by  anticipating  the 
survey,  to  achieve  only  temporary 
compliance  for  the  short  term  period 
around  the  time  of  siuvey.  Second, 
flexible  survey  cycles  allow  survey 
agendas  to  bc^er  allocate  their  hmited 
resources  by  increasing  the  frequency'  of 
siu-veys  for  problem  facilities  while 
allowing  other  facilities  with  a  better 
record  of  compliance  to  be  less 
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rigorously  monitored.  Additionally, 
because  time  limited  agreements  have 
automatic  cancellation  clauses,  a 
significant  paperwork  and 
recordkeeping  burden  results  bom  the 
frequent  need  to  condud  resurveys  as  a 
means  of  avoiding  provider  agreement 
expirations.  Third,  the  enforcement 
provisions  of  nursing  home  reform,  set 
forth  at  sections  1819(h)  and  1919(h)  of 
the  Ad,  are  designed  to  work  in  the 
context  of  provider  agreements  that  do 
not  have  a  fixed  ending  date. 

Specifically,  sections  1819(h)(2)(C) 
and  1919(h)(3)P)  of  the  Ad  speak  to  the 
ability  of  the  Secretary  to  continue 
payments  for  up  to  6  months  after  the 
identification  of  defidencies  if  certain 
criteria,  described  in  those  sections,  are 
met.  Sections  1819(h)(2)P)  and 
1919(h)(2)(C)  of  the  Ad  require  the 
Secretary  and  States  to  impose  denials 
of  pajrment  for  new  admissions  should 
defident  fadlities  fail  to  achieve 
compliance  within  3  months  after  they 
have  been  determined  not  to  comply 
with  Federal  requirements.  In  both 
cases,  these  remedies  make  sense  only 
where  a  facility's  provider  agreement 
has  no  set  expiration  date. 

We  reach  this  conclusion  because 
under  a  time  limited  agreement  survey 
system  in  which  surveys  are  typically 
conduded  shortly  before  the  expiration 
of  provider  agreements,  fadlities  would 
have  only  the  shortest  period  of  time  to 
corred  deficiendes  if  they  are  to  be 
entitled  to  renewed  agreements.  The 
statutory  remedi^  described  above, 
however,  contemplate  periods  of  time 
that  far  exceed  what  would  be  available 
under  a  time  limited  agreement  system 
for  providers  to  achieve  compliance. 

For  HCFA  and  the  States  to  attempt  to 
fit  this  survey  system  into  the 
procedures  described  in  sections 
1819(h)  and  1919(h)  of  the  Ad  would 
require  the  whol^ale  revamping  of 
surveys  so  that  they  occtn  no  later  than 
mid-way  through  the  term  of  the  12 
month  provider  agreement  Such  a 
radical  departure  from  more  than  20 
years  of  practice  would  require  the  kind 
of  massive  reallocation  of  survey 
resources  that  is  not  possible  under  a 
time  limited  agreement  survey  system 
and  would  likely  cause  many  fadlities 
to  go  imsurveyed  by  the  time  their  time 
limited  agreements  are  scheduled  to 
expire.  Of  equal  significance,  we  do  not 
believe  that  the  Congresa  would  approve 
of  a  survey  system  in  which  the 
decisions  about  renewal  of  a  provider 
agreement  are  made  as  far  as  6  months 
prior  to  the  expiration  of  that  agreement, 
since  determinations  of  compliance 
made  so  far  in  advance  may  not  be 
reflective  of  the  degree  of  facility 


compliance  at  the  time  the  agreement  is 
set  to  expire. 

Continued  implementation  of  time 
limited  agreement  requirements  for 
skilled  nursing  fadlities  and  nursing 
facihties  frustrated  many  aspects  of 
nursing  hmne  reform  and,  in  a  practical 
way,  rendered  them  inoperable.  Fot 
these  reasons,  a  HCFA  Ruling  was 
signed  on  August  26, 1992  eliminating 
time  limited  agreements  for  skilled 
nursing  fadlities  and  muring  fedlities 
partidpating  in  the  Medicare  and 
Medicaid  programs  and  these 
regulations  fiuther  adopt  this  position. 

Section  488.308  implements  sections 
1819(g)(2KA)(iii)  and  1919(g)(2)(AKiii) 
of  the  Act,  which  require  that  each 
skilled  nursing  facility  and  nursing 
facility  be  subjed  to  a  standard  survey 
not  later  than  15  months  after  the  last 
day  of  the  previous  standard  survey  and 
that  the  statewide  average  interval 
between  standard  surveys  not  exceed  12 
months.  The  regulation  spedfies  when 
and  how  the  average  interval  is 
computed,  spedfic  ccmditions  that  may 
prompt  a  standard  or  an  abbreviated 
standard  survey  and  HCFA's  corrective 
action  to  ensure  that  State  survey 
agendes  meet  the  12  month  average 
interval  requirement.  These  final  rules 
also  codify  the  substance  of  the  HCFA 
ruling  described  above  by  eliminating 
from  the  regulations  the  requirements 
for  time  limited  agreranents  for  SNFs 
and  NFs. 

Comment:  One  commenter  requested 
clarification  of  the  15  mcmth  interval  by 
asking  if  determination  would  be  "to  the 
day"  or  "during  the  15th  month." 

Response:  We  intend  to  calculate  the 
15-month  interval  by  counting  days. 
The  siuvey  agency  calculates  the 
number  of  days  between  the  last  day  of 
the  ciurent  standard  survey  and  the  last 
day  of  the  fadlity's  previous  standard 
survey. 

Comment:  Several  commenters 
recommended  that  stuvey  frequency  be 
related  to  the  compUance/ 
noncompliance  history  of  the  facility.  A 
few  commenters  suggested  that  States  be 
required  to  condud  more  frequent 
inspections  of  nursing  homes  with  poor 
care  histories.  One  commenter 
recommended  that  States  take  fadlity 
ccHnphance  histcay  into  accotmt  when 
establishing  survey  cycles  and  condud 
more  frequent  surveys  of  nursing  homes 
with  a  history  of  substandard  quality  of 
care. 

Response:  We  are  retaining  this 
provision  of  the  regulation  as  written 
because  we  believe  that  the  Ad,  as 
previously  cited,  provides  a  frwnewcMii 
within  which  the  State  survey  agency 
can  establish  a  flexible  Starvey  cycle  that 
efiiBdively  ensures  that  quality  health 


care  is  furnished  in  a  safe  enviromnenL 
Without  restricting  this  flexibilitj*,  vre  • 
exped  that  State  siuvey  agendes  will 
consider  a  fadlity's  compliance  history 
when  scheduling  standard  surveys  and 
revisits.  The  survey  agency  may  condud 
surveys  as  frequently  as  necessarj'  to 
determine  compliance  with 
participation  requirements,  to  confirm 
that  previously  died  defidendes  have 
been  correded,  to  investigate 
complaints  and  to  ensure  that  certain 
changes  do  not  cause  a  decline  in  the 
quahty  of  care  furnished  to  the  resident 

Comment:  Several  commenters 
recommended  that  an  additional 
provision  be  incorporated  whidi  would 
allow  State  survey  agendes  to  condud 
tailored  or  abbreviated  surveys  in  those 
facilities  which  were  defidency-free  in 
the  previous  standard  survey.  Some 
additional  commenters  recommended 
that  facilities  with  a  record  of 
deficiency-free  surveys  be  inspeded  less 
frequently  than  every  1 2  months.  One 
commenter  spedfic^y  suggested  that 
sur\'eys  not  bie  conducted  yearly  if  there 
is  in  place  good  siuveillanice  and 
monitoring  from  the  State,  and  that, 
perhaps,  over  time  a  survey  would  be 
conduded  every  third  year  as  hospitals 
are  surveyed  by  the  Joint  Ccmuoaission 
on  the  Accreditation  of  Healthcare 
Organizations.  One  commenter 
recommended  a  demonstration  prefect 
that  would  test  the  possibility  of  an 
extended  survey  cycle  for  excellent 
facilities. 

Response:  We  cannot  accept  the 
comment  to  condud  abbreviated  or 
tailored  surveys  of  fadlities  that  were 
free  of  deficiendes  in  the  previous 
standard  survey,  because  the  Ad  does 
not  include  abbreviated  standard 
surveys  in  the  computation  of  the  1 5 
month  interval  between  standard 
surveys  of  a  fadlity  or  in  the 
computation  of  the  12  month  statewide 
average  for  all  facilities  in  a  particular 
State.  Abbreviated  standard  surveys  are 
premised  on  complaints  received,  or  a 
change  of  ownership,  management  or 
director  of  nursing,  or  other  indicators 
of  spedfic  concern  and,  therefwe,  could 
be  focused  on  certain  spedfic 
requirements,  whereas,  a  standard 
survey  is  a  periodic  inspection  to  gather 
information  about  the  quality  of  service 
furnished  in  a  faciUty  to  determine 
compliance  with  the  certification 
requirements  for  participation.  To  use 
an  abbreviated  standard  survey  instead 
of  a  standard  survey  in  the  computation 
of  the  15  month  siuvey  interval  or  the 
12  mcmth  statewide  average  would  not 
meet  the  intent  (^  the  Ad,  nor  would  it 
be  an  accurate  assessment  of  the  State's 
ability  to  ensure  that  each  facility 
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fumhhes  quality  health  care  in  a  safe 
environment. 

SecUons  18ig(g)(2)  and  1919(gX2)  of 
the  Act  require  that  each  facility  must 
have  a  ctandard  survey  no  less 
frequently  than  every  15  months.  With 
this  constraint,  we  can  accept  the 
comment  to  conduct  a  standard  survey 
of  facilities  with  good  compliance 
histories  less  frequently  than  every  12 
months  but  not  less  frequently  than 
every  15  months.  Once  we  have  had  the 
benefit  of  experience  under  the  new 
survey  process,  we  will  consider 
whether  it  might  be  appropriate  to 
approve  a  demonstration  project  that 
would  explore  whether  other  survey 
frequencies  would  be  more  effective. 

Comment:  A  commenter  stated  that  a 
State  could  survey  small  facilities  or 
facilities  near  the  survey  onice  most 
often  to  meet  the  12  month  average 
interval  requirement. 

Response:  Existing  procedures  call  for 
HCFA  regional  office  review  of  State 
survey  agency  workload  planning.  This 
review  will  continue  and  can  identify 
and  respond  to  inadequate  survey 
practices.  We  do  not  believe  a  regulatory 
requirement  is  necessary  to  ensure  the 
use  of  meaningful  criteria  for 
determining  survey  intervals. 

Comment:  One  commenter  was 
confused  about  how  HCFA  can 
determine  which  facility  survey  did  not 
meet  the  12  month  average  interval 
requirement. 

Response:  The  regulation  specifies 
that  it  is  the  statewide  average  interval 
between  standard  sur\-ey8  that  must  not 
exceed  12  months,  rather  than  the 
interval  between  consecutive  surveys  of 
specific  facilities. 

Comment:  Several  commenters 
suggested  alternative  language  for 
proposed  §4a8.138(b](2).  These  writers 
recommended  that  the  sentence  which 
reads.  "If  the  provider  is  a  Medicaid 
facility.  HCFA  reduces  FFP  in 
accordance  witli  %  488.170"  be  replaced 
with  "HCFA  will  reduce  FFP  in 
accordance  with  $488,170  and  may 
apply  corrective  action  which  includes 

the  following: or  "HCFA 

reduces  FFP  to  the  State  in  accordance 
%vith  §  488.170."  Another  commenter 
recommended  that  HCFA's  corrective 
action  be  limited  to  technical  assistance 
and  inservice  training  during  the  first 
year  and  only  include  FFP  reduction  if 
there  is  a  gross  violation. 

Response:  While  we  appreciate  the 
merits  of  these  suggestions,  the  FFP 
reduction  formula  now  specified  at 
$  488.320  has  certain  limitations  as  it 
cannot  logically  be  used  to  sanction  a 
State  for  fidlure  to  achieve  a  12  month 
statewide  average  Interval  requirement 
for  standard  surveys.  This  is  because  a 


survey  agency's  performance  in 
calculating  tl^  12  month  statewide 
average  interval  is  unrelated  to  the 
terms  of  the  FFP  reduction  formula.  The 
formula  is  comprised  of  two  terms:  the 
total  number  of  residents  in  nursing 
fKilities  surveyed  by  HCFA  during^a 
quarter  and  the  total  number  of 
residents  in  nursing  facilities  found,  in 
accordance  with  HCFA  surveys,  to  be 
noncompliant.  Thus,  the  statutory 
formula  does  not  lend  itself  to 
remedying  problems  States  might  be 
experiencing  in  conducting  timely 
surveys.  However,  section  1919(g)(3)  of 
the  Act  states  that  we  may  respond  to 
inadequate  State  stirvey  performance  in 
Medicaid  facilities  by  providing  for  the 
training  of  the  State's  survey  teams.  We 
are  revising  $§  488.308  and  486.320  in 
this  final  rule  accordingly. 

Comment:  A  commenter  asked  that 
we  explain  which  date  is  used  for 
computation  of  the  12  month  statewide 
average  interval  when  an  extended 
survey  follows  a  standard  survey. 

Response:  The  last  day  of  the  standard 
survey,  not  the  last  day  of  the  extended 
survey,  is  the  date  used  in  the 
computation  of  the  statewide  average 
interval.  Sections  1819(g)(2)(A)(iii)(I) 
and  1919(g)(2)(A)(iii)(I)  of  the  Act 
specify  the  statewide  average  interval 
between  standard  surveys  shall  not 
exceed  1 2  months. 

Comment:  In  examining  the  criteria 
which  trigger  special  surveys,  one 
commenter  agreed  that  survey  agencies 
may  need  to  conduct  a  survey  when 
changes  occur  as  specified  in  the 
regulation.  A  few  other  commenters 
disagreed  and  indicated  that  an 
abbreviated  or  standard  survey  within 
60  days  of  a  change  in  ownership, 
management,  nursing  home 
administrator  and/or  director  of  nursing 
was  stressful,  wasteful  of  taxpayer 
dollars  or  unnecessary.  One  commenter 
specifically  stated  that  the  change  of  a 
director  of  nursing  as  a  survey  trigger 
was  inappropriate  and  should  be 
removed. 

Response:  We  are  retaining  this 
provision  as  written.  Sections 
1819(gH2)(A)(iii)(II)  and 
1919(g)(2)(A)(Ui)(II)  of  the  Act  use  the 
word  "may,"  thus  permitting  the  State 
survey  agency  discretion  in  deciding  to 
conduct  a  standard  survey  or  an 
abbreviated  standard  survey  M-ithin  60 
days  of  any  of  the  above  stated  changes 
to  determine  whether  these  changes 
have  caused  a  decline  in  the  quality  of 
care  furnished  by  the  facility. 

Comment:  A  few  other  commenters 
recommended  that  the  regulation 
specify  that  other  surveys  (§  488.308(c)) 
must  be  conducted  as  fi^uently  as 
necessary  to  determine  compliance  with 


participation  requirements  and  to 
f»nfinn  the  correction  of  previously 
cited  deficiencies. 

Response:  We  are  retaining  this 
provision  in  which  the  decision  to 
conduct  other  surveys  under  the 
circumstances  specified  at  §  488.308(c) 
be  at  the  State  survey  agency's 
discretion.  We  expect  the  survey  agency 
to  base  its  decision  on  the  individuals 
and  facilities  involved  and  the  State's 
concern  that  the  quality  of  care  may 
have  declined,  and  to  conduct  a  sur\'ey 
in  those  cases  where  one  is  necessary  to 
confirm  compliance  with  participation 
requirements.  The  correction  of 
noncompliance  will  be  monitored  and 
verified  by  some  type  of  follow  up 
activity  which  may  or  may  not  be  a 
survey.  Section  488.332  states  that  the 
State  survey  agency  conducts  on-site 
monitoring  as  needed  when:  a  facility  is 
not  in  substantial  compUance  v\ith  the 
requirements  and  is  in  the  process  of 
correcting  deficiencies:  verification  of 
continued  substantial  compUance  is 
needed  after  deficiencies  have  been 
corrected:  or,  the  survey  agency  has 
reason  to  question  the  substantial 
compliance  of  the  facility  with  the 
requirements  of  participation.  (Please 
refer  to  the  discussion  at  S  488.332, 
Investigation  of  complaints  of  violations 
and  monitoring  of  compliance.) 

Comment: Tne  proposed  regulation 
indicates  that  the  survey  agency  may 
conduct  a  standard  or  an  abbreviated 
standard  survey  to  determine  whether 
certain  changes  have  caused  a  decline  in 
the  quality  of  care  furnished  by  a 
facility.  The  commenter  recommended 
that  the  phrase  "decline  in  the  quality 
of  care  furnished  by"  be  modified  to 
allow  special  surveys  for  the  purpose  of 
determining  whether  the  facility  is  out 
of  compliance  with  any  conditions  of 
participation. 

Response:  Since  the  language  of 
concern  to  the  commenter  simply 
reiterates  the  Act,  at  sections 
1819(g)(2)(A)(iii)(lI)  and 
1919(g)(2)(A)(iii)(II),  we  are  not  fne  to 
modify  the  language  as  suggested. 
However,  we  beUeve  the  Act  gives 
States  ample  authority  to  conduct 
surveys  any  time  they  suspect  that 
conditions  at  a  faciUty  may  be 
decUning. 

Comment:  A  commenter  proposed 
amending  the  regulation  to  expressly 
permit  the  survey  agency  to  screen 
complaints  to  decide  if  they  merit  an 
on-site  investigation.  Another 
commenter  wrote  that  this  rule  goes 
beyond  the  Act  and  requires  a  standard 
or  abbreviated  survey  in  every  instance, 
including  those  which  may  be  an 
isolated  complaint  or  abuse.  One 
commenter  proposed  revising 
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$  488.388(eK2)  to  read.  "The  survey 
agency  must  conduct  a  standard  or  an 
abbreviated  standard  survey  to 
investigate  complaints  of  violations  of 
the  requirements  by  SNFs  and  NFs  that 
the  agency  has  reviewed  and 
determined  to  provide  a  reasonable 
basis  for  investigation." 

Response:  We  are  clarifying  the 
wording  of  this  provision  to  say  the 
survey  agency  must  review  all 
complaint  allegations  and  oHidiKJt  a 
standard  or  an  abbreviated  standard 
survey  to  investigate  complaints  of 
deficiencies  in  requirements  by  SNFs 
and  NFs  if  after  reviewing  the 
allegation,  the  survey  agency  concludes 
that  a  violation  of  one  or  more  of  the 
requirements  may  have  occurred  and 
only  a  survey  can  confirm  that  a 
deficieiM:y  or  defioenaes  exist.  A 
survey  will  not  be  conducted  if  the 
complaint  raises  issues  that  are  outside 
the  purview  of  Federal  participation 
requirements. 

Section  488.310    Extended  Surveys 

Comment:  Several  commenters 
advocated  that  HCFA  mandate  extended 
surveys  and/or  more  frequent  surveys 
(every  6  months)  whenever  a  facility  has 
a  nurse  staffing  waiver.  Commenters 
reasoned  that  requiring  extended 
surveys  would  protect  residents  throi^ 
the  process  of  reviewing  a  facility's 
staffing,  as  required  in  sections 
1819(g)(2)(B)(iii)  and  1919(g)(2)(BKiii)  of 
the  Act.  One  commenter  raised  the 
presiunption  that  in  the  case  of  nurse 
staffing  waivers,  quality  of  care 
problems  exist  and  need  to  be  closely 
examined.  Further,  the  commenters 
fundamentally  questioned  the  legality  of 
granting  nurse  staffing  waivers  because 
they  believe  it  contradicts  the  statutory 
definition  of  a  SNF  and  NF. 

Response:  While  wo  agree  that 
facilities  with  nurse  staffing  waivers 
should  be  carefully  examined  to  ensure 
sufficient  staffing,  we  do  not  beheve 
that  conducting  an  extended  survey  is 
the  only  means  available  to  do  so.  The 
standard  survey,  as  described  in  the 
Appendix  P  of  the  State  Operations 
Manual  Transmittal  No.  250,  permits 
surveyors  to  expand  the  standard  survey 
"as  needed"  for  any  reason  without 
requiring  an  extended  survej'.  Subpart  I 
of  the  State  Operations  Manual, 
Appendix  P,  Section  A  states,  "If  in 
conducting  the  information  gathering 
tasks  of  the  standard  survey  you  identify 
a  possible  noncompliant  situation 
related  to  any  requirement,  investigate 
the  situation  to  determine  whether  the 
facility  is  in  full  cmnpliance  with  the 
requirements."  Therefore,  surveyors 
could  review  facility  staffing  records 
during  the  standard  survey  to  assure 


sufficient  staffing.  We  wish  to  reserve 
the  use  of  extended  surveys  to  those 
circumstances  in  which  we  have  found 
substandard  quality  of  care. 

We  are  not  accepting  the  commenters' 
suggestion  that  we  require  more 
frequent  smveys  for  facilities  with  nurse 
staffing  waivers.  To  do  so  would 
undermine  the  State  survey  agency's 
ability  to  dioose  survey  intervals.  We 
believe  that  the  Congress  intended  State 
survey  agencies  to  have  the  flexibility  to 
choose  the  survey  intervals.  The  law 
specifies  that  the  interval  between  2 
successive  standard  surveys  must  not 
exceed  15  months  and  that  the  State 
survey  agency  must  maintain  no  greater 
than  a  12  month  Statewide  average  for 
standard  surveys. 

We  do  not  address  the  comments 
regarding  the  legality  of  nurse  staffing 
waivers.  The  requirements  fat  nurse 
staffing  waivers  are  outside  of  the 
purview  of  this  rule  and  were  included 
in  a  final  rule  published  in  the  Federal 
Register  on  September  26. 1991  (56  FR 
48826). 

Comment:  Se\'eral  commenters 
questioned  the  use  of  the  survey  agency 
and  HCFA  discretion  to  conduct  an 
extended  survej'  at  any  time  for  any 
reason.  Some  commenters  disagreed 
that  the  Act  gives  HCFA  or  the  survey 
agency  the  discretion  to  conduct  an 
extended  siirvey  at  any  time.  These 
commenters  urged  HCFA  to  clarify  that 
the  purpose  of  an  extended  survey  is  to 
identify  policies  and  procedures  that 
caused  the  faciUfy  to  furnish 
substandard  quality  of  care. 

Response:  We  disagree  with 
commenters  who  beheve  that  the  Act 
does  not  give  HCFA  or  the  survey 
agency  the  discretion  to  conduct  an 
extended  survey  at  any  time.  Sections 
1819(g)(2)(B)(i)  and  1919(g)(2)(B)(i)  of 
the  Act  specifically  state.  "Any  other 
facility  may,  at  the  Secretary's  or  State's 
discretion,  be  subject  to  such  an 
extended  survey  (or  a  partial  extended 
survey)."  However,  we  recognize  that 
when  facilities  are  subject  to  an 
extended  survey  or  p>artia]  extended 
siu-vey,  they  are  disadvantaged  because 
they  automatically  lose  approval  of  their 
nurse  aide  training  and  competency 
evaluation  programs  (NATCEP)  for  two 
years.  There  may  be  other  instances 
when  a  faciKty  would  lose  their 
NATCEP,  for  example,  when  a  facility 
has  a  nurse  staffing  waiver  or  has  had 
a  denial  of  payment  for  new  admissions 
remedy,  or  temporary  manager  remedy 
imposed.  Therefore,  as  a  matter  of 
policy,  we  do  not  expect  to  exercise  our 
discretionary  authority  to  conduct  an 
extended  or  partial  extended  survey 
unless  we  have  fbimd  substandard 
quality  of  can  on  a  standard  survey  or 


abbreviated  standard  survey  and  we  will 
advise  the  State  siurey  agencies  in 
manual  instructions  to  adopt  the  same 
pohcy. 

We  have  built  into  our  survey  process 
the  ability  of  the  survey  team  to  expend 
a  standard  survey  at  any  time.  The 
expanded  standard  survey  can  be 
tailored  to  the  unique  situation  in  a 
particular  facility  and  need  not  include 
all  of  the  tasks  Usted  at  §  488.310(b).  It 
allows  more  thorough  investigation  of 
specific  areas  in  order  to  confirm 
noncompliance  when  the  initial  scc^ 
of  the  standard  survey  is  not  adequate 
to  substantiate  a  particular  deficiency. 
But  it  does  not  penalize  a  facility  with 
loss  of  approval  of  a  NATCEP. 

We  are  not  including  proposed 
§  488.160(c)(2)  which  would  spell  out 
the  State  survey  agency's  and 
Secretary's  discretion  to  conduct 
extended  surveys,  as  it  is  unnecessary 
given  the  explicit  language  of  sections 
1819(g)(2)(B)(i)  and  1919(g)(2)(B)(i)  of 
the  Act. 

Comment:  We  received  numerous 
comments  urging  us  to  amend  the 
purpose  of  an  extended  survey  as  stated 
in  §  488.310(a).  One  commeirter 
suggested  the  following  revision: 

The  purpose  of  an  extended  survey  is  to 
deteimine  the  extent  of  tlie  problems  and 
their  effect  on  residents,  when  surveyors 
determine  or  suspect  that  jeopardy  exists,  in 
order  to  document  the  problems  hiIFy  and 
detomine  the  appropriate  combination  of 
remedies.  Extended  surveys  must  be 
conducted  whenever  a  facility  has  been 
granted  a  waiver  of  nurse  staffing 
requirements. 

Responsei^We  are  not  accepting  this 
proposed  change  becaiise  it  is 
inconsistent  with  the  Act.  Sections 
1819(g)(2)(B){i)  and  1919(gK2)(B)(i)  of 
the  Act  specify  that  an  extended  survey 
must  be  ccmducted  when  the  Secretary 
or  State  survey  agency  finds 
substandard  quality  of  care. 
Substandard  quality  of  care  does  not 
necessarily  pose  immediate  jeopardy  to 
residents.  Therefore,  the  commenter's 
proposal  is  more  restrictive  than  the 
Act.  As  we  discussed  previously,  we  are 
not  requiring  that  the  Secretary  or  the 
State  survey  agency  conduct  an 
extended  survey  when  a  facility  has  a 
nurse  staffing  waiver. 

We  believe  that  adding  "to  determine 
the  extent  of  problems  and  their  effect 
on  residents"  to  the  stated  purpose  of  an 
extended  survey  is  not  necessary 
because  it  is  inherent  in  identifying 
pohcies  and  procedures  that  caused 
substandard  quahty  of  care.  For 
example,  if  there  are  poor  policies  and 
procedures  (rather  than  isolated 
practices  that  don't  conform  to 
appropriate  policies  and  procedures). 
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the  extent  of  the  problem  in  the  facility 
could  be  potentially  pervasive. 

Comment:  CXher  commenters 
suggested  that  random  discretionary 
extended  surveys  are  a  good  idea. 
However,  they  do  not  believe  that 
penalties  should  be  applied  to  facilities 
as  a  result  of  such  random  surveys  when 
the  facility  tvas  not  cited  for 
substandard  quality  of  care. 

Response:  Sections 
1819(f)(2)(B)(iii)(I)(b)  and 
1919(f)(2)(B)(iii)(I)(b)  of  the  Act  require 
that  the  approval  of  NATCEP  be 
withheld  or  withdrawn  for  2  years  when 
the  State  or  HCFA  conducts  an  extended 
survey.  The  law  makes  no  exceptions 
for  extended  surveys  conducted  at  the 
discretion  of  the  Secretary  or  the  State. 
However,  we  believe  that  we  can 
achieve  the  indepth  random  sur\'ey 
favored  by  commenters  through  the 
standard  survey.  As  we  discussed 
above,  the  State  survey  agency  or  HCFA 
may  expand  a  standard  survey  at  any 
time  without  the  threat  of  a  loss  of 
NATCEP. 

Comment:  Several  commenters 
disagreed  with  or  suggested  alternatives 
for  the  items  included  in  an  extended 
survey,  as  specified  in  proposed 
§  488.160(b).  Some  commenters  asked 
that  we  add  "and  review  sampled 
residents  in  more  depth"  after 
paragraph  (b)(1).  The  majority  of 
commenters  asked  that  we  delete 
paragraph  (b)(5)  which  requires  that  an 
extended  survey  include  "an 
investigation  of  any  participation 
requirement  at  the  discretion  of  the 
survey  agency."  These  commenters 
believe  that  the  proposed  language 
exceeds  the  concept  of  the  statutory 
language.  In  part  the  commenters  stated: 

It  returns  to  the  old  methodology  of 
checking  everything  in  contrast  to  the  intent 
of  the  loM  study  and  resident-centered 
outcomes.  It  would  also  waste  fiscal 
resources  that  could  be  better  utilized 
elsewhere  in  the  survey  system. 

Response:  We  are  not  accepting  the 
proposed  amendment  to  §  488.310(b)(1) 
which  would  add  the  requirement  that 
the  survey  agency  review  sampled 
residents  in  more  depth.  The  purpose  of 
an  extended  survey  is  to  look  at  the 
policies  and  procedures  that  produced 
substandard  quality  of  care.  The  Act 
only  requires  an  expansion  of  the  size 
of  the  sample  of  resident  assessments 
and  not  the  depth  of  the  reviews  of  the 
residents  themselves.  A  more  indepth 
look  at  residents  will  not  facilitate  an 
investigation  of  policies  and  procedures 
and  should,  therefore,  be  accomplished 
through  a  standard  survey  if  the  survey 
agency  so  desires.  We  also  disagree  with 
commenters  that  S  488.310(b)  should 


not  include  "an  investigation  of  any 
participation  requirement  at  the 
discretion  of  the  survey  agency." 
Section  488.310(h)  says  "all"  and 
paragraph  (b)(5)  says  "any  participation 
requirement  at  the  discretion  of  the 
sur\ey  agency."  This  does  not  mean,  as 
the  commenter  suggests,  that  every 
requirement  would  be  surveyed,  rather, 
only  those  that  the  survey  agency 
chooses. 

Comment:  One  commenter  asked  that 
we  indicate  whether  the  2  weeks 
specified  in  §  488.310(c)  is  2  work  or 
calendar  weeks  (that  is.  10  work  days  or 
14  calendar  days).  Another  commenter 
asked  that  we  define  "partial  extended 
survey."  One  commenter  wondered 
whether  the  survey  agency  would  notify 
facilities  that  they  were  going  to  receive 
an  extended  survey. 

Response:  We  are  revising 
S  488.310(c)  to  state  that  the  2  weeks  are 
computed  in  calendar  days.  We  are 
deflning  the  term  "partial  extended 
survey"  in  §488.301  ("Definitions"). 
The  survey  agency  will  not  notify  a 
facility  when  an  extended  survey  will 
be  conducted.  The  survey  team  will  let 
the  facility  know  at  the  exit  conference 
when  it  finds  substandard  quality  of 
care.  Ba.sed  on  the  finding  of 
substandard  quality  of  care,  the  facility 
will  then  know  that  an  extended  survey 
will  be  conducted  any  time  within  the 
next  14  calendar  days.  In  most  cases,  we 
expect  that  the  survey  team  will 
conduct  the  extended  survey 
immediately  following  the  standard 
survey  especially  when  it  would  be 
more  cost  effective  for  the  State  to 
complete  both  the  standard  and 
extended  survey  while  on  site  rather 
than  scheduling  another  visit 

Section  488.312    Consistency  of  Survey 
Results 

We  specifically  asked  in  the  preamble 
of  the.  proposed  regulation  for  comments 
or  suggestions  for  enhancing  surveyor 
consistency. 

Comment:  Several  commenters 
support  effo/ts  by  HCFA  to  assure 
consistency  of  survey  results  and  the 
application  of  remedies.  However,  it 
was  stressed  that  consistency  should  not 
receive  greater  emphasis  than  accuracy 
and  efficiency.  Increased  accuracy  of  the 
citation  of  deficiencies  will  lead  to 
greater  consistency  within  the  survey 
process. 

Response:  In  the  preamble  of  the 
proposed  rule,  we  stressed  that 
surveyors  should  be  trained  to  "exercise 
consistency  and  accuracy."  We  agree 
that  accuracy  is  as  important  as 
consistency  and  we  are  including  the 
term  in  the  text  of  the  final  regulation. 
Additionally,  we  believe  that  the 


recommendations  of  the  studies  and 
analyses  required  by  the  regulation 
should  be  implemented  to  enhance 
consistency  and  be  monitored  by  each 
HCFA  regional  office.  These  changes  are 
reflected  in  the  final  text  at  §  488.312. 

Comment:  Some  commenters 
suggested  the  use  of  consumers, 
ombudsmen,  other  resident  advocates, 
and  providers  to  evaluate  the  quality  of 
the  survey  process. 

Response:  This  rule  requires  each 
State  survey  agency  to  implement 
programs  to  enhance  consistency.  Each 
State  survey  agency  is  encouraged  to 
gather  pertinent  data  and  consider 
varied  sources  in  its  data  collection. 
While  we  agree  with  this  suggestion,  we 
do  not  want  to  limit,  in  regulations, 
what  data  each  State  may  consider. 

Comment:  Commenters  also  suggested 
that  deference  be  given  to  the  data 
compiled  on  survey  consistency  by 
"entities  and  their  associations."  These 
commenters  believe  that  these  data  are 
valuable  and  often  compiled  in  a 
manner  which  permits  "valid  and 
reliable  statistical  conclusions  about  the 
degree  of  inconsistency  among  surveyor 
results."  Additionally,  these 
commenters  wanted  the  final  regulation 
to  require  survey  agencies  to  consult 
with-the  regulated  entities  as  part  of  the 
effort  to  reduce  inconsistency  among 
survey  teams. 

Resftonse:  We  assume  that  the 
commenters  mean  "long-term  care 
facilities"  when  they  refer  to  "entities 
and  their  associations."  Sections 
1819(g)(2)(D)  and  1919(g)(2)(D)  of  the 
Act  require  that  the  State  (and  the    • 
Secretary  under  section  1819) 
implement  programs  to  improve 
consistency  in  the  interpretation  and 
application  of  survey  results  among 
surveyors.  The  intent  of  the  Act  is  to 
assign  the  authority  to  administer  these 
programs  to  the  States,  not  to  facilities. 
In  fact,  the  compilation  of  data  to  allow 
statistical  conclusions  about  surveyor 
consistency  may  be  a  part  of  the 
programs  that  the  law  requires  the 
States  and  the  Secretary  to  establish.  As 
far  as  mandating  that  the  State  survey 
agency  must  consult  with  facilities  in 
the  effort  to  ensure  consistency,  we 
believe  it  is  unnecessary  to  require  this 
in  regulation  as  it  is  already  inherent 
within  the  survey  process. 

Comment:  Other  commenters  wanted 
the  required  studies  and  programs 
outlined  within  the  final  regulation  or 
the  State  Operations  Manual.  A  few 
commenters  wanted  a  written  quality 
assurance  program  approved  by  HCFA 
which  would  outline  specific  data  to  be 
included  in  the  required  studies  and 
programs. 


Response:  The  only  requirements  that 
we  are  specifying  in  regulations  are  that 
the  State  survey  agencies  must  consider 
surveyor  acciuacy  as  well  as 
consistency.  We  beUeve  that  it  is 
preferable  for  individual  State  survey 
agencies  to  develop  their  own  programs. 

Comment:  Some  commenters  believed 
increased  surveyor  training  and  testing 
would  enhance  surveyor  consistency. 

Response:  As  previously  stated  in  the 
preamble  to  the  proposed  rule,  HCFA 
has  implemented  an  exhaustive 
surveyor  training  and  testing  program 
that  will  ensure  that  surveyors  are 
adequately  trained  and  competent  at 
performing  surveys.  This  requirement  is 
in  §488.314. 

Comment:  Some  commenters 
advocate  the  review  of  every  statement 
of  deficiencies  by  siuvey  agency 
supervisory  personnel  for  compliance 
with  the  requirements  before  the 
statement  is  sent  to  the  provider. 

Response:  As  stated  in  the  preamble 
of  the  proposed  rule,  siuveyors  will, 
based  upon  their  collective  information, 
match  the  data  to  the  legal  standards  the 
faciUties  are  obUgated  to  meet  in  order 
to  determine  if  deficiencies  exist.  Most 
State  sujrvey  agencies  already  employ 
some  type  of  supervisory  review  for  all 
statements  of  deficiencies  prior  to 
provider  notification.  However,  we  will 
not  require  a  100  percent  supervisory 
review  in  all  State  survey  agencies. 

Comment:  A  few  commentera 
suggested  that  a  procedure  for 
maintaining  and  monitoring  records  of 
individual  siuveyor's  proficiency 
should  be  initiated  and  these  records 
should  be  considered  in  the  preparation 
of  deficiency  reports  for  facilities. 

Response:  We  are  not  making  changes 
suggested  by  this  commenter  because 
there  is  no  statutory  basis  for  using  the 
records  of  individual  surveyor's 
proficiency  in  the  preparation  of 
deficiency  reports.  Compliance  is» 
something  achieved  or  not  achieved  by 
the  focihty;  therefore,  individual 
surveyor  proficiency  records  do  not 
obviate  the  obligation  of  each  facility  to 
abide  by  Federal  regulations.  All 
decisions  regarding  the  preparation  of 
deficiency  reports  are  made  as  a  team, 
rather  than  by  individual  members.  In 
fact,  we  require  team  decision  making 
and  provide  comprehensive  training  on 
the  regulations  and  documentation 
techniques  in  order  to  enhance 
consistency. 

Comment:  One  commenter  claimed 
the  section  of  the  proposed  regulation 
regarding  consistency  violates  the 
Congressional  mandate  to  establish  new 
programs  to  improve  consistency  by 
stating"*  *  *  the  collective  exercise  of 
surveyor  judgements,  which  has  always 


been  the  vehicle  for  the  identification  of 
deficiencies,  will  remain  unchanged." 
(57  FR  39290) 

Response:  We  do  not  agree  with  this 
comment.  The  above  passage  refers  to 
the  method  by  which  the  survey  team 
collects  the  data  for  the  identification  of 
deficiencies.  Following  the  above 
passage,  as  stated  in  the  preamble  of  the 
proposed  rule,  this  "collective  exercise" 
is  described  as  how  "*  •  •  surveyors 
will  gather  information  based  upon 
direct  observations,  record  review,  and 
interviews  with  residents,  staff,  and 
family  members"  (emphasis  added).  (57 
FR  39290)  Through  training,  sun'eyors 
are  instructed  on  this  method  of 
information  gathering  which  assists 
them  in  identifying  situations  that  are 
indicative  of  a  facility's  compUance 
with  the  regulations.  Additionally,  the 
Congressional  mandate  refers  to  the 
"establishment  of  new  programs, 
studies  and  analyses"  (emphasis  added], 
not  to  the  method  in  which  the 
information  is  gathered. 

Comment:  A  few  commenters  stressed 
the  importance  of  consistency  being 
sought  in  the  application  of  enforcement 
remedies  as  well  as  the  survey 
procedures. 

Response:  We  agree  with  the 
commenters.  The  final  regulation 
requires  that  State  survey  agencies 
conduct  programs  designed  to  enhance 
consistency  in  the  application  of 
enforcement  remedies  as  well  as  in 
survey  results. 

Comment:  A  few  commenters 
questioned  the  inclusion  of  the 
application  of  remedies  as  part  of  the 
evaluation  of  survey  consistency.  They 
assume  it  is  not  the  surveyors  who 
would  be  responsible  for  the  selection 
and  implementation  of  remedies. 

Response:  We  recognize  that  the 
surveyors  are  not  ultimately  responsible 
for  the  selection  and  implementation  of 
remedies.  As  stated  in  the  preamble  of 
the  proposed  rule,  it  is  the  surveyor's 
responsibility  to  "*  *  *  recommend 
one  or  more  remedies  to  either  HCFA  or 
the  SMA  [State  Medicaid  agency]  for  the 
enforcement  of  the  requirements." 
(emphasis  added)  However,  we  disagree 
with  the  comment  questioning  the 
inclusion  of  the  appUcation  of  remedies 
as  part  of  the  evaluation  of  survey 
consistency.  As  it  was  the  intention  of 
the  Congress  to  "*  *  *  measure  and 
reduce  inconsistencies  in  the 
application  of  survey  resufts  *  •  *," 
(emphasis  added)  we  interpret  sections 
1819(g)(2)P)  and  1919(g)(2)(D)  of  the 
Act  to  include  both  inconsistencies  in 
survey  findings  as  well  as 
inconsistencies  in  the  appUcation  of 
enforcement  remedies.  In  order  for  each 
State  survey  agency  to  measiue  accuracy 


and  consistency  in  the  application  of 
survey  results  among  surveyors,  it  must 
first  ensure  that  these  results  are 
consistent  across  stirveyors.  and  then 
determine  that  the  enforcement  actions 
precipitated  by  the  survey  results  are 
consistently  appUed. 

Comment:  One  commenter  suggested 
that  faciUties  be  requested  to  fill  out  a 
questionnaire  after  their  survey  to  give 
feedback  on  the  quaUty,  competence 
and  attitude  of  their  siuvey  teams. 

Response:  We  beUeve  that  it  is 
uimecessary  to  require  a  questioimaire 
because  feedback  is  inherent  in  the 
survey  process.  There  are  numerous 
times  throughout  the  suirvey  process  for 
the  provider  to  comment  upon  the 
performance  of  the  survey  team. 
Providers  have  the  opportunity  to 
question  survey  findings  during  the 
survey,  at  the  exit  conference,  while 
awaiting  receipt  of  the  official 
deficiency  statement,  upon  receipt  of 
the  same,  and  through  dialogue  with  the 
State  survey  agency  and  HCFA  regional 
officials. 

Section  488.314    Survey  Teams 

Comment:  Virtually  everyone  who 
commented  on  this  proposed  section 
emphasized  the  importance  of  ensuring 
that  surveyors  have  the  appropriate 
professional  credentials  for  the  job  and 
that  they  receive  adequate  training.  For 
the  most  part,  the  only  differences  were 
over  exactly  what  constitutes 
"appropriate"  professional  credentials 
and  "adequate"  training.  Opinion  ran 
the  gamut  from  maintenance/safety 
experts  to  physicians  with  experience  in 
geriatric  medicine  or  long  term  care. 
Some  suggested  that  trainees  work 
under  the  supervision  of  an  experienced 
surveyor. 

Numerous  commenters  offiered 
suggestions  regarding  team  composition. 
Two  examples  included — 

•  A  nurse,  Ucensed  administrator, 
pharmacist,  nutritionist,  and  social 
services/activities  therapist;  and 

•  A  nurse,  a  maintenance/safety 
expert,  and  a  social  worker. 

One  commenter  suggested  that  one 
team  member  must  be  "a  physician 
trained  in  geriatric  and  psycho- 
pharmacology,"  and  said  that,  "To  the 
extent  the  new  survey  process 
incorporates  new  guidelines  for 
chemical  and  physical  restraints,  a 
physician  (MD/DOj  team  member  must 
be  included."  Some  said  that  nurse 
surveyors  should  have,  as  a  minimum 
qualification,  a  B.S.N.  One  commenter 
said  that  the  nurse  on  the  team  should 
have  spent  2  or  3  years  as  a  director  of 
nursing  at  a  long  term  care  facility. 
Other  disciplines  that  commenters  said 
should  be  represented  in  the  ranks  of 
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surveyon  indud*  •peech-languaaB 
pathologiats.  uniUrUns.  geroalolagists. 
and  dietUians.  A  nuniber  of  comioeatara 
•Ufpalad  a  specific  raquiroraeot  that  all 
survayonaiust  havaat  least  1  year  of 
expaiiaooa  ¥riA  pHlatiic  popuiatioos  in 
a  health  can  or  related  setting  or 
exparianoa  In  long  taim  care.  Some  said 
that  this  experience  should  be  "handa 
on"  axperieooe,  and  a  few  conunanten 
suggaalsd  that  we  set  forth  the  siie  of 
the  team  in  regulations,  with  the  siae 
being  proportional  to  the  number  of 
beds  in  the  facility  or  increasing  in 
certain  instanoaa  «M:h  as  a  hi^orical 
pattern  of  swfcMM  dsAciencies  or 
complaints. 

Many  commenlars  asked  for 
clarification  of  the  meaning  of 
"muhidisciplioary"  and 
"professionals."  and  one  suggested  we 
use  the  word  "intardiadpUnary"  instead 
of  "multidisciplinary." 

Finally,  one  commenter  said  that 
surveyors  should  be  sent  to  the  same 
facilities  year  after  year  so  that  they 
become  more  familiar  with  the  facility 
and  its  staff.  This  would,  the  commenter 
suggested,  eoablo  the  team  to  do  a  better 
job.  Another  conuBenter  said  that 
surveyors  should  be  rotated  among 
faciUtias  to  maintain  their  obfectivity 

RmuKMise:  We  are  deleting  the 
modifier,  "health."  and  clahf>'ing  the 
terra,  "professionals."  in  §  488.314{aUll 
by  setting  forth  examples.  Examples  of 
professionals  include  physicians, 
physician  assistants,  nurse  practitioners, 
physical,  speech,  or  occupational 
therapists,  physical  or  occupational 
therapy  assistants,  registered 
professional  nuisas.  oieHrtana.  bqansed 
practical  nurses,  MBiUriaiia.  anglBeers. 
and  social  workers,  but  are  not 
completely  inclusive:  the  State,  subject 
to  HCFA's  approval,  determines  «vhal 
constitutes  a  "pwihssinnal."  We  are 
deleting  the  woid  Ibaalth"  because  it 
may  be  appropriate  in  some  cases  to 
include  other  types  of  protessioaals  on 
a  survey  team.  For  example,  if  the 
facility  has  or  may  have  structural 
problems  or  other  physical  plant 
faciUties.  an  engineer  may  be  needed. 

We  have  chosen  to  continue  to  use  the 
term  "multidisciplinary."  rather  than 
change  it  to  "interdiscipHnary." 
Dictionary  definitions  of  the  prefixes 
"multi-"  and  "inter-"  are  very  broad, 
with  the  former  generally  meaning 
"mora  than  one."  and  the  latter 
generally  meaning  "between  or  among." 
Therefore.  %ve  believe  that 
"multidiaciphnaiy"  is  the  more 
sppropriatechoioai  Furthermore. 
"multidisdpHaaiy"  ia  the  term  used  in 
the  Act 

Difbnnt  Stales  have  difisrant 
licensure  requirements  and  diCCBcent 


sUffing  patterns.  Also,  it  is  difficult  to 
recruit  qualified  prolMfltooals  in  certain 
areas  of  the  country.  Therefore,  other 
than  requiring  that  there  at  least  be  a 
registered  nurse  on  the  team,  we  do  not 
beueve  dictating  to  the  States  in  Federal 
regulations  the  precise  composition  of 
survey  teems  is  neoesaary  at  this  time 
(The  le^ataied  nurse  meinber  of  the 
teem  is  neoeseary  because  SNFs  and 
NFs  are  primarily  engaged  in  providing 
skilled  nursing  care  and/or  related 
services.)  The  most  important 
considerations  sre  that  the  surveys  be 
conducted  by  professionals  and  that  the 
survey  guidelines  be  followed.  All 
surveyors  must  pass  HCFA's  "Surveyor 
Minimum  Quahfications  Test"  (SMQT). 
which  i»  in  itself,  a  test  of  several 
disciplines  diiecthf  felated  to  the  survey 
of  health  can  iHiHtiaB. 

CofHt  cases  OM  be  aada  both  for 
and  sgaiosl  sunoyor  lolatien.  as  is 
evidenced  by  the  comments  themselves. 
For  this  raeson,  we  are  considering  this 
an  administrative  noatter  and  leaving  it 
to  the  discretion  of  the  States. 

Comment:  One  oonunenter  thought 
thst  §4a6.3l4{aM2Xi)  should  be 
expanded  to  include  surveyon  who 
serve,  or  within  the  previous  2  years, 
have  served  as  a  member  of  the  staff  or 
as  a  consuhant  to  the  chain  of  which  the 
facility  is  a  part  (if  appUci^le).  Another 
commenter  said  that  we  should  also 
disqualify  surveyors  who  work  or  who 
have  worked  in  the  previous  2  yeers  as 
agency  staff.  The  commenter  said  that, 
in  many  States,  nurses  who  work  for 
agencies  and  are  sent  to  nureing  homes 
for  discrete  periods  of  time  are  not 
always  considered  to  be  "staff." 

Other  suggestions  were  to  revise 
§  4M.314(aN2Mii)  to  disqualify 
surveyors  who— 

•  dwn  a  part  of  any  nursing  home  in 
the  State; 

•  Own  a  part  of  any  nursing  home  in 
the  United  States; 

•  Have  a  financial  interest  or  any 
direct  or  indirect  ownership  interest  in 
the  Cacihty  to  be  survejred.  or  in  any 
related  facility,  company,  or  chain;  or 

•  Have  an  immediate  family  member 
who  is  a  resident  or  an  employee  of  the 
facility. 

Finally,  one  oomoMOter  %vants  to 
prohibit  any  surveyor  hom  accepting  a 
job  with  a  facility  for  1  year  after  the 
individual  has  last  surveyed  it. 

Response:  In  response  to  comments, 
to  preclude  conflicts  of  interest  and  to 
ensure  survey  obiectivity,  we  are 
expanding  $4a8.314(aH2)  to  disquahfy 
anyone  from  surveying  a  facility  if  he  or 
she  works,  or,  within  the  previous  2 
yean,  has  worked  as  an  employee,  as 
eoiplqjnnaiit  agsncy  ataff  at  the  facility, 
or  as  an  officer,  coosultaot  or  agent  for 


the  feciUty  to  be  surveyed.  The  surveyor 
is  also  disqualified  if  a  member  of  his 
or  her  immediate  family  has.  or.  within 
the  previous  2  years  has  had,  such  a 
relationship  with  the  facihty  or  if  a 
member  of  his  or  her  immediate  femily 
is.  or  within  the  previous  2  years  has 
been,  a  resident  of  the  facility. 

In  $  408.314(a)(2),  we  continue  to 
disqualify  surveyors  who  have  a 
financial  interest  or  any  ownership 
interest  in  the  facihty  but  have  deleted 
the  modifying  phrase  "direct  or 
indirect"  to  preclude 
misunderstandings.  One  commenter.  for 
example,  interpreted  the  restriction 
against  "indirect"  financial  interest  to 
mean  that  a  surveyor  would  be 
disqualified  if  he  or  she  held  shares  in 
a  broad-based  mutual  fund  which 
included  ownership  in  health  care 
facilities.  (This  was  not  our  intent.)  The 
issue  of  what  constitutes  disqualifying 
financial  interest  must  be  discussed  in 
considerable  detail,  and  our  manuals 
provide  the  most  appropriate  vehicle  for 
this  discussion.  However,  we  have 
broken  out  the  parallel  restriction  on 
surveyors  whose  family  members  have 
direct  or  indirect  ownership  interest  and 
placed  it  in  a  new  §  48e.314(a)(2)(iii). 
VVe  are  also  extending  the 
§488.314(a)(2)(i)  disqualifying 
requirement  to  family  members  in 
paragraph  (a)(2)tiii).  Finally,  in  a  new 
paragraph  (aX2Miv).  we  disqualify  any 
surveyor  who  has  an  immediate  family 
member  who  is  a  resident  of  the  bcility. 

We  believe  that  these  safeguards  are 
sufficient  to  ensure  objectivity  and  that 
nothing  beyond  these  is  warranted. 
Finally,  in  our  view,  prohibiting  any 
surveyor  from  accepting  a  Job  with  a 
facility  for  1  year  after  he  or  she  has  last 
surveyed  it  is  unnecessary  and  would  be 
difficult  to  enforce.  Whether  or  not  the 
ex-surveyor  has  siuveyed  that  particular 
facility  before  would  be  of  less  benefit 
to  the  facility  than  the  in-depth 
knowledge  of  Federal  requirements  that 
the  individual  could  share  with  the 
facility.  We  believe  that  such  knowledge 
can  help  the  facility  achieve  and 
maintain  compliance  which  ultimately 
serves  the  residents.  The  protection  of 
the  residents'  health,  safety,  dignity,  and 
general  interests  is  our  primary  goal. 

Comment:  Commenters  were 
generally  critical  of  surveyor  training 
and  skills,  and  most  offered  specific 
suggestions  on  how  training  could  be 
enhanced.  Some  examples  follow: 

•  There  should  be  provider  and/or 
ombudsman  input  for  surveyor  training 
and/or  testing; 

•  "Activity  professionals"  or 
"individuals  with  significant  clinical 
and  investigative  skills"  should  teach  at 


least  part  of  the  surveyor  training 
course; 

•  Training  should  include 

—Interviewing  and  investigatory  skills; 
— Quality  of  cara  standards; 

— Communication  skills,  particularly  for 

commimicating  with  residents  who 

may  have  communication  barriers; 
— How  to  identify  outcomes; 
— How  to  identify  iatrogenic  declines; 
— How  to  identify  care  conditions  that 

could  lead  to  decline  or  failure  to 

improve  if  not  properly  addressed; 
— Standards  of  care  for  the  professional 

disciplines  involved; 
— ^More  training  on  long  term  care 

issues; 
— Rules  of  evidence; 
— 120  hours  or  more  field  work 

experience  in  a  long  term  care  faciUty; 
— Pharmacology; 
— Gerontology; 
— Therapeutic  recreation; 
— ^Training  to  produce  or  to  update 

clinical  competency  in  each 

surveyor's  area  of  expertise; 
— Residents'  rights; 
— Resident  assessment  and  care 

planning; 
— Mental  health  care  and  services; 
— Rehabilitation; 
— Correct  application  of  the  applicable 

statutes  and  regulations:  and 
— Proper  documentation; 

•  Some  of  the  training  should  be  done 
in  the  field; 

•  There  should  be  annual  in-service 
training  for  surveyors; 

•  Training  should  be  held  not  only 
for  surveyors,  but  for  other  State 
personnel  with  related  duties; 

•  There  should  be  a  continuing 
education  requirement  for  surveyors; 

•  Surveyor  training  must  stress  that 
only  the  established  Federal  survey 
methodology  may  be  used  in 
determining  facility  compliance: 

•  The  techniques  taught  in  surveyor 
training  courses  should  be  published  for 
public  comment; 

•  Providers,  at  their  own  expense, 
should  be  permitted  to  take  surveyor 
training  courses; 

•  The  number  of  training  slots  must 
be  increased  so  new  survey  agency 
employees  do  not  have  to  wait  so  long 
to  receive  HCFA  surveyor  training; 

•  Training  should  be  made  available 
locally  or  through  interactive  video; 

•  A  passing  score  on  a  pre-test  should 
not  exempt  a  siurveyor  from  the  final 
test;  all  should  be  required  to  take  and 
pass  the  final  test; 

•  All  Federal  and  State  surveyors 
should  be  trained  by  quahfied,  national 
HCFA  staff; 

•  Survey  agencies  should  have-built 
in  mechanisms  for  quality  assurance 
and  supervision; 


•  The  survey  agency's  leadership 
should  include  health  professionals  and 
attorneys: 

•  There  should  be  a  formal  complaint 
mechanism  that  providers  may  use 
without  fear  of  reprisal  to  challenge  the 
actions  and  activities  of  "rogue" 
surveyors: 

•  No  one  should  be  a  member  of  a 
survey  team  unless  he  or  she  has 
successfully  completed  a  training  and 
testing  program,  not  only  on  how  to 
conduct  a  standard  survey,  but  on  how 
to  conduct  an  extended  survey  as  well. 
Proof  of  successful  completion  of  this 
training  must  be  made  available  to  the 
facility  prior  to  the  initiation  of  a 
survey:  and 

•  Before  a  citation  is  given,  the 
sxirveyoi  must  be  able  to  demonstrate  a 
negative  outcome. 

One  commenter  said  that  the  HCFA 
policy  that  surveyors  are  not  to  be 
consultants  is  a  great  disservice; 
siuveyors  should  adopt  a  role  like  the 
JCAHO  siuveyors.  Another  said  that 
HCFA  should  convene  a  national  group 
of  experts,  including  State  and  Federal 
surveyors  with  extensive  experience, 
niursing  Cacihty  providers,  and 
consumers,  to  identify  the  knowledge 
and  skills  needed  by  survey  teams. 

Some  said  that  surveyors  should  pass 
not  only  the  initial  examination,  but  be 
tested  annually.  The  passing  scores  for 
the  tests  should  be  85  percent  or  more, 
commenters  said,  and  the  results  of  the 
testing  and  remediation  must  be  made 
available  to  the  public. 

One  commenter  said  that,  when 
surveyors  are  cross-trained,  their 
expertise  in  the  new  area  is  not  good 
enough  to  survey  facilities' 
performances  in  that  area.  For  this 
reason,  the  commenter  suggested  that 
§  488.314  be  revised  "•  •  *  to  preclude 
the  use  of  surveyors  without 
demonstrated  professional  training  and 
experience  in  the  substantive  area  being 
surveyed.  By  professional  training  and 
experience,"  the  commenter  said,  "we 
do  not  mean  on-the-job  or  inter-agency 
in-service  training.  Rather,  we  mean 
graduates  of  accredited  or  approved 
educational  institutions." 

One  commenter  said  that  there  should 
be  no  "grandfathering"  of  surveyors. 
Another  asked  the  following  three 
questions: 

•  What  validity  and  reUabihty  studies 
were  conducted  to  ensure  the  test 
measures  the  ability  of  surveyors  to 
perform  their  fimctions  in  a  consistent 
maimer? 

•  Has  the  test  been  validated  to  allow 
States  to  meet  their  affirmative  action 
plans? 

•  Are  the  results  of  the  tests  in  line 
with  the  State's  requirements  for  merit 


systems  and  collective  bargain 
contracts? 

Response:  The  Usting  of  suggested 
topics  for  surveyor  training  was 
extensive.  Some  of  the  items  (for 
example,  correct  application  of  the 
appUcable  statutes  and  regulations, 
quahty  of  care  standards,  and  proper 
dociunentation)  are  already  covered  in 
surveyor  training.  We  believe  others  are 
inappropriate  to  require  as  part  of 
survey  training;  they  should  be 
provided  as  part  of  each  team  member's 
initial  and  continuing  training  within 
the  context  of  training  for  his  or  her  area 
of  professional  expertise. 

We  would  encourage,  but  do  not 
require,  States  to  allow  surveyors  in 
training  to  act  as  observers  on  actual 
surveys  in  the  field,  and  are  taking  all 
possible  measures  to  meet  the  demand 
for  surveyor  training.  For  example,  we 
are  planning  to  use  satellite 
transmissions  for  training  courses.  We 
have  already  began  to  move  ahead  with 
one  of  the  other  suggestions,  interactive 
video  training.  As  for  provider  and/or 
ombudsman  input  for  surveyor  training 
and  testing,  we  have  convened  a 
national  workgroup  which  includes 
provider  organization  and  consumer 
advocacy  group  representatives  to  assess 
the  surveyor  training  program  and  make 
recommendations  for  changes.  Finally, 
we  will  hsten  to  all  reasonable 
suggestions  from  providers  and 
ombudsmen,  but  do  not  agree  that  the 
regulations  need  to  be  revised  to  require 
this  input.  * 

The  quahfications  for  siuveyors,  other 
survey  agency  persormel,  and  HCFA 
trainers,  we  believe,  are  already  high.  In 
our  operating  experience,  we  have  seen 
no  reason  to  believe  otherwise.  Even  if 
we  required  that  each  team  include  a 
physician,  as  some  commenters 
recommended,  we  are  not  certain  that 
some  providers  would  be  any  more 
pleased  with  the  survey  residts  than 
they  are  now.  We  remain  imconvinced 
that  one  must  be  a  physician  or  an 
acknowledged  expert  in  a  clinical 
specialty  in  order  to  perform  a  vahd 
survey.  We  beheve  that  the  heart  of  the 
survey  process  consists  of  clear 
guidelines  and  a  detailed  review  of  the 
results. 

The  suggestions  that  survey  training 
materials  be  pubhshed  for  pubUc 
comment  are  addressed  under  the 
"Determination  of  a  Deficiency"  section 
of  this  preamble. 

The  suggestion  that  providers  be 
permitted  to  attend  survey  training 
courses  at  their  own  exf>ense  has  merit. 
Traditionally,  we  have  had  no 
provisions  for  accommodating  all 
providers  interested  in  attending:  our 
resources  are  taxed  enough  by  simply 
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trying  to  provide  timely  training  for 
furveyort.  However,  being  able  to  offar 
surveyor  trslning  universally  to 
providers  at  their  omtq  cost  may  help 
tanfirmrii  understanding  and  cooperation 
between  surveyors  mm  provider*.  We 
ara  therefore  seriously  considering  the 
changes  in  law  neceasiy  to  allow  this. 

We  do  not  accept  the  euggestion  that 
surveyors  present  providers  with  proof 
of  the  successful  conipletiun  of  siureyor 
training.  The  hct  that  a  surveyor  is  sent 
by  the  State  or  ilCFA  is.  in  itself, 
evidence  that  the  bearer  meets  the 
reauirements  to  tie  a  surveyor. 

A  number  of  the  commenters  did  not 
make  any  suggestions  with  respect  to 
thtf  proposed  rule.  Instead,  their 
comments  were  in  the  context  of 
ctaoteeting  suiveyon  with  whom  they 
hadhed unpleasant  experiences, 
declaring  that  running  a  fociHty  is 
costly.  Crustrating.  and  unappreciated, 
or  protesting  the  whole  survey  process 
in  general.  Because  no  specific 
suggestions  were  nuMie  concerning  the 
proposed  rule,  we  are  unable  to  respond 
to  these  kinds  of  broad  complaints. 

Comment:  Two  commenters  suggested 
revising  the  end  of  the  sentence  at 
proposed  §488. 164(c)  as  followr  •  •  • 
completed  the  required  training  and 
competency  testing  program."  Another 
said  that,  at  the  onset  of  each  s\uvey. 
facilities  should  be  told  which 
surveyors  are  serving  as  observers,  and 
regulations  should  stipulate  that  these 
individuals  should  be  excluded  from 
active  participation  in  the  survey 
process. 

Some  other  commenters  said  that 
surveyors-in-training  should  be  allowed 
to  participate  in  the  survey  prooeM  as 
long  as  they  are  appropriately 
sup«rvised.  They  said  that,  historically, 
these  individuals  have  t>een  used  to 
"•  •   •  collect  information  to  be  used 
by  qualified  sxirveyors  during  the 
deflciency  decision  making  process." 
Further,  two  commenters  said,  not 
allowing  surveyors-in-training  to 
observe  would  mean  that  new  surveyors 
would  fece  significant  periods  of 
nonproductive  time  while  waiting  for 
courses  to  be  offered. 

Response:  We  agree  that  surveyors 
must  not  only  complete  the  required 
training,  but  the  competency  testing 
program  as  well.  However,  paragraph  (c) 
already  requires  that  a  surveyor 
successfully  complete  "  *  *  *  a  training 
and  testing  program."  We  do  not  agree 
that  the  survey  team  should,  at  the 
outset  of  a  survey,  identify  Which  of  its 
members  (if  any)  have  not  yet 
completed  the  required  training  and 
competency  testing  program.  We  also 
disagree  that  surveyors  who  have  not 
yet  completed  the  training  and  testing 


program  should  "be  excluded  from 
active  participation."  We  do  not  want  to 
prohibit  the  "historic"  role  of  observers 
mentioned  by  two  of  the  commenters. 
that  is.  to  "•  •  •  collect  information  to 
be  used  by  qualiHed  surveyors  during 
the  deficiency  decision  making 
process,"  or  forbid  individuals  from 
making  valuable  contributions  to  the 
survey  process  if  they  are  in  a  position 
to  do  so.  We  are,  therefore,  amending 
this  section  (§  488.164(d)  in  the 
proposed  rule)  redesignated  as 
$  488.314(c)(3)  in  the  final  rule,  to 
provide  that  the  survey  agency  may 
permit  an  individual  who  has  not 
completed  a  training  program  to 
participate  in  a  survey  as  a  trainee  if 
accompanied  onsite  by  a  surveyor  who 
has  successfully  completed  the  required 
training  and  testing  program. 

Propomd  §  4SS.  1 66    Validation  Surveys 

We  have  reconsidered  the  necessity  of 
including  this  section  in  the  text  of  the 
regulation,  and  have  concluded  that  it 
would  be  pointless  and  redundant  to 
retain  it.  We  believe  that  the  statutory 
provisions  upon  which  this  section  is 
based  are  self-implementing,  and  that 
regulehMty  interpretation  is  not  needed 
to  clarify  them.  In  addition,  the  few 
elaborations  on  the  reauirements  in 
sections  1819(g)(3)  and  1919(g)(3)  of  the 
Act.  which  are  found  at  §  4B8.316  are 
duplicated  elsewhere  in  the  regulations, 
and  we  believe  there  is  little  reason  to 
repeat  them.  Appeals  applicable  to 
certifications  of  noncompliance  based 
on  validation  surveys  will  be  conducted 
according  to  $488,330,  Certification  of 
compliance  or  noncompliance. 

In  the  absence  of  a  regulatory  section 
devoted  to  validation  surveys,  we  are 
adding  a  definition  of  a  validation 
survey  to  §  488.301 .  Definitions,  to  serve 
as  a  reference  because  the  term  is  used 
elsev^'here  in  the  regulations. 

Our  decision  to  not  finalize  proposed 
§  488. 166  does  not  make  the  public 
comments  we  received  on  this  section 
any  less  valuable  for  they  are  still 
pertinent  commentary  on  validation 
survey  policy  and  we  are  responding  to 
them,  accordingly. 

Comment:  Several  commenters 
insisted  that  HCFA  validation  surveys 
should  be  conducted  concurrently  with 
the  State  survey.  Other  commentere 
encouraged  HCFA  to  use  the  Onsite 
Performance  Assessment  and  Training 
Survey  (OSPATS)  as  the  validation 
survey  method.  Still  other  commenters 
said  the  HCFA  vaUdation  survey  should 
be  as  soon  as  possible  after  the  State 
survey,  but  no  more  than  2  weeks,  3 
weeks  or  30  days  after  the  State  survey. 
Most  conunentera  noted  that  survey 
findings  may  vary  slightly  from  day  to 


day  and  that  it  was  essential  that  both 
survey  teams  were  viewing  the  same  set 
of  facts.  In  addition,  concurrent  surveys 
cause  less  disruption  to  facilities  and 
residents  and  enable  HCFA  to  provide 
immediate  feedback  to  State  surveyors. 
One  commenter  recommended  that 
HCFA  validation  surveys  not  be 
concurrent:  another  said  the  unexpected 
nature  of  the  validation  survey  was 
important  in  that  the  facility  will  return 
to  its  "normal  daily  routine"  after  the 
State  siuvey:  and  one  commenter  said 
the  HCFA  validation  surveys  were  a 
waste  of  time. 

Response:  We  agree  with  the 
commenters  as  to  the  advantages  of  a 
validation  survey  concurrent  with  the 
State  standard  recertiBcation  survey.  To 
that  end.  HCFA  has  developed  the 
OSPATS.  The  OSPATS  long  term  care 
survey  process  has  Federal  surveyors 
assessing  the  facility  while  evaluating 
State  survey  agency  performance.  This 
process,  which  is  fairly  new  for  long 
term  care  surveys,  is  believed  by  some 

i>roviders  to  be  less  disruptive  to 
acilities  and  residents.  It  does  ensure 
that  both  Federal  and  State  surveyon 
observe  the  same  conditions  in  the 
facility.  It  is  our  intent  to  expand  the 
use  of  the  OSPATS  process  for 
validation  surveys.  We  also  agree  that 
when  the  validation  survey  is  not 
concurrent  with  the  State  survey,  it 
should  occur  as  soon  as  possible  after 
the  State  survey.  Sections  1819(g)(3)(A) 
and  1919(g)(3)(A)  of  the  Act  permit  a  2 
month  period;  in  practice  HCFA 
attempts  to  schedule  the  surveys  closer 
to  the  State  survey.  However,  often  there 
are  scheduling  and/or  travel  difficulties, 
which  make  minimum  intervals 
between  the  two  surveys  difficult  to 
achieve.  We  want  to  retain  the 
flexibility  to  use  whatever  survey 
process  best  achieves  the  goals  of  the 
Act  The  commenters  who  said  that  the 
validation  surveys  should  not  be 
concurrent  or  were  a  waste  of  time 
presented  no  reasons  or  alternative 
proposals.  We  can  say  only  that 
validation  surveys,  concurrent  or  not. 
are  mandated  by  sections  1819(g)(3)  and 
1919(g)(3)  of  the  Act. 

Comment:  Several  commenters 
proposed  that  HCFA  establish 
procedures  that  would  enable  resident 
advocates,  families  and  the  interested 
public  to  request  validation  (complaint) 
surveys  for  specific  facilities.  These 
procedures  should  include  public  notice 
including  a  regulatory  requirement  that 
a  poster  notice  be  displayed  in  facilities. 
HCFA  would  be  required  to  respond  to 
such  requests  and  investigate 
complaints  against  fecilities  and 
allegations  of  poor  performance  of  State 
agencies. 


Response:  Disclosure  of  survey- 
related  information  is  in  accordance 
vrith  §  488.325.  and  it  is  also  discussed 
in  detail  under  the  section  of  this 
preamble  entitled,  "Disclosure  of 
Survey  Information." 

We  understand  the  concerns 
expressed  by  the  commenters  who 
would  like  HCFA  to  perform  complaint 
investigations  and  validation  surveys  at 
the  request  of  advocates  and  other 
individuals.  The  Act  and  current 
regulations  ensiue  that  the  State  survey 
agencies  will  respond  to  allegations  of 
poor  care  or  abuse  and  will  investigate 
these  allegations  according  to  State  law 
and  HCFA  requirements.  Most 
complaints  directed  to  HCFA  are 
referred  to  the  State  agencies  for 
investigation.  HCFA  is  not  staffed 
sufficiently  to  respond  directly  to 
complaints  and/or  requests  for 
validation  surveys.  The  small  HCFA 
siurey  staff  is  occupied  fully  in  the 
assessment  of  State  agency  performance 
of  its  survey  and  certification 
responsibilities  under  section  1864  of 
the  Act.  Because  of  these  constraints,  we 
are  unable  to  accept  the  commenters' 
suggestions. 

Comment:  Certain  commentere  asked 
that  we  give  a  facility  that  is  dissatisfied 
with  the  State  survey  the  ability  to 
request  a  vaUdation  siuvey  and  receive 
it  within  a  reasonable  time  j>eriod. 

Response:  As  mentioned  above,  we  do 
not  have  the  resources  to  conduct 
validation  surveys  upon  every  request. 
If  a  provider  believes  that  the  State 
survey  was  done  in  an  inappropriate 
manner,  it  may  file  a  complaint  with  the 
HCFA  regional  office  at  whose 
discretion  a  validation  survey  may  be. 
but  need  not  be.  performed. 

Comment:  One  commenter  was 
concerned  that  when  selecting  facilities 
for  validation  surveys,  HCFA  will  not 
draw  a  random  sample  but  will  select 
inferior  facilities  in  order  to  cut  its 
Medicaid  obligations  to  the  States. 

Response:  This  fear  is  groundless.  It  is 
not  the  quality  of  the  facility  that 
determines  whether  the  State  will  be 
sanctioned  for  inadequate  State  survey 
agency  performance,  but  rather  the 
quahty  of  the  State's  assessment  of  the 
facility  which  is  relevant.  Facility 
noncompliance  does  not  reflect  poorly 
upon  the  State  unless  the  State  has 
failed  to  identify  it. 

Comment:  One  commenter  befieved 
that  the  identities  of  facilities  on  which 
vahdation  surveys  are  to  be  performed 
should  not  be  disclosed  to  the  State 
survey  agency. 

Response:  There  is  no  justification  for 
such  a  policy.  Currently,  HCFA  notifies 
States  of  an  impending  validation 
survey  either  3  days  before  a 


nonconcurrent  Federal  validation 
survey  or  3  weeks  before  a  Federal/State 
OSPATS  survey.  In  the  case  of  the 
nonconcmrent  Federal  validation 
survey,  this  allows  the  State  to  arrange 
to  have  a  surveyor  present  to  observe 
the  Federal  survey  and  take  advantage 
of  the  instructional  opportunities  that  it 
presents. 

Comment:  Several  commentere  with 
recent  experience  with  validation 
surveys  noted  that  the  State  and  Federal 
surveys  were  very  different;  the  Federal 
siuveys  stressed  concepts  (for  example, 
use  of  restraints)  not  emphasized  by  the 
State. 

Response:  The  primary  emphasis  of 
the  Federal  validation  survey  is  on 
assessing  State  survey  performance. 
Therefore,  the  Federal  review  may  stress 
certain  areas  of  compliance  in  which  an 
evaluation  of  State  performance  is 
particularly  important.  In  addition,  the 
long  term  care  survey  protocol  has  only 
been  in  effect  since  October  1990,  with 
appropriate  instruction  enhancements 
for  the  final  long  term  care  regulations 
which  were  effective  April  1, 1992.  It  is 
not  imusual  that  some  variation  in 
emphasis  will  occur  in  a  new  survey 
process.  HCFA  is  committed  to  a  survey 
process  that  produces  accurate  and 
consistent  findings.  To  that  end,  we 
have  organized  numerous  educational 
sessions  for  Federal  and  State  surveyors, 
held  regional  training  conferences  in  the 
HCFA  regions  and  produced  the 
"Principles  of  Docvunentation"  which  is 
an  attempt  to  standardize  the  writing  of 
deficiency  citations.  Despite  all  of  these 
continuing  efforts,  some  variation  will 
remain  as  long  as  human  beings  perform 
surveys  and  statutory  requirements 
involve  the  making  of  professional 
judgments.  As  far  as  the  use  of  restraints 
is  involved,  the  decrease  of  restraints 
has  been  a  HCFA  priority  since  the 
inception  of  the  new  survey  protocol. 

Comment:  One  commenter  suggested 
that  HCFA  perform  validation  surveys 
of  all  facilities  that  have  a  waiver  of  the 
RN  director  of  nursing  or  other  licensed 
nursing  requirements  for  a  year  or  more. 
Othere  suggested  that  HCFA  list  the 
criteria  it  uses  to  select  faciUties  for 
validation  surveys  and  that  the 
vahdation  sample  should  reflect  the 
State's  divereity  in  location,  size  and 
ownership  ef  facilities. 

Response:  The  selection  of  faciUties 
for  vaUdation  surveys  depends  upon 
which  faciUties  the  State  has  surveyed 
recently  or  intends  to  survey 
imminently.  Within  those  constraints, 
the  typical  sampling  process  for 
selecting  faciUties  for  a  vaUdation 
siuvey  ensiues  that  a  wide  variety  of 
faciUties  are  selected.  Because  of  this 
and  the  heavy  demands  placed  upon 


HCFA  survey  staff,  we  do  not  accept 
these  suggestions  that  add  survey 
responsibiUties  not  mandated  by  the 
Act.  Moreover,  we  do  not  see  the 
necessity  of  targeting  faciUties  with 
waivere  for  vaUdation  surveys  because 
an  annual  review  of  the  appropriateness 
of  each  waiver  will  be  conducted 
whether  the  facility  to  which  it  was 
granted  is  subject  to  a  vaUdation  survey 
or  not. 

Comment:  Several  commenters 
suggested  that  HCFA  vaUdation  surveys 
be  required  to  use  the  "methods, 
procedures,  and  forms  prescribed  for 
use  by  the  survey  agency." 

Response:  The  language  used  in  the 
proposed  rule  (that  HCFA  conduct 
validation  surveys  "using  the  HCFA 
protocol  prescribed  for  use  by  the 
survey  agency")  was  derived  from 
sections  1819(g)(3)(A)  and  1919(g)(3)(A) 
of  the  Act,  which  require  that  the 
Secretary  conduct  validation  surveys 
using  "the  same  siuvey  protocols  as  the 
State  is  required  to  use  *  *  '."We  do 
not  beUeve  that  there  is  any  meaningful 
difference  between  the  phraseology 
suggested  by  the  commenter  and  that 
used  in  the  proposed  rule. 

Comment:  A  few  commenters  said 
that  when  HCFA  conducts  a  focused 
review  at  its  discretion,  it  should  not 
exceed  the  authority  contained  in  the 
Act. 

Response:  HCFA's  authority  to 
conduct  a  survey  at  its  discretion  is 
pervasive  in  the  Act. 

Comment:  One  commenter  suggested 
that  all  validation  surveys  should  be 
conducted  by  special  teams  dispatched 
&t>m  and  responsible  to  the  HCFA 
headquarters  office. 

Response:  The  HCFA  survey  staff  is 
located  in  the  ten  HCFA  regional  offices. 
Although  there  are  staff  persons  in  the 
HCFA  headquartere  qualified  to  conduct 
surveys,  surveying  is  not  their  primary 
function. 

Comment:  One  commenter  stressed 
that  the  HCFA  surveyors  should  meet 
with  the  State  surveyora  if  the  Federal 
survey  findings  disagree  with  the  State 
findings.  Another  commenter  said  that 
the  Federal  vaUdation  survey  team 
should  not  review  the  State  survey 
findings  unUl  after  the  Federal  survey. 

Response:  It  is  HCFA  practice  to  meet 
with  the  State  survey  agency  whenever 
possible  if  there  is  a  significant 
difference  of  findings  between  a  State 
survey  and  the  Federal  vaUdaUon 
survey.  Often  this  is  not  possible 
because  of  time  and  travel  constraints. 
In  these  cases,  we  notify  the  State 
survey  agency  of  the  findings  and  b^in 
discussions  regarding  the  appropriate 
enforcement  remedy  to  apply.  We  agree 
with  the  commenter  that  a  face  to  face 
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maatiiig  is  Um  bast  practioa.  Currant 
instructions  to  Federal  and  State 
surveyois  an  to  review  all  pertinent 
documsnts  laearding  tiie  perfonnanoa  of 
the  bciiity  before  starting  the  survey.  In 
practice,  this  review  seldom  covers  the 
most  recent  State  survey,  because  it  is 
not  available,  as  tbaaa  survey  reports  are 
not  aent  routinely  to  dia  HCFA  regional 
offices.  We  appreciate  the  apparent 
concerns  of  the  commenter.  however,  it 
will  be  difficult  to  prevent  Federal 
surveyors  from  seeing  the  most  recent 
State  report  at  some  time  during  the 
Federal  survey  because,  in  aocordanoa 
«vitb  §483.10Cs)(l).  survey  results  must 
be  made  available  in  the  facility.  Despite 
the  concerns  of  dia  oommanter.  we 
believe  that  the  aocoiacy  of  the  Federal 
survey  is  not  compromised  by  the 
knowledge  of  what  the  State  findings 
nvere.  In  any  case,  the  increased  use  of 
the  OSFATS  process  should  reduce  the 
ooDcems  of  both  commenters. 

Conunent:  One  commenter  said  that 
the  statutory  provision  that  requires  no 
fewer  than  five  validation  surveys  in 
each  State  is  discriminatory  to  small 
States. 

Response:  We  understand  the 
cnmmentar's  concerns.  However, 
sections  1819(g)(3KB)  and  1919(g)(3)(B) 
of  the  Act  are  explicit  that  HCFA  must 
conduct  surveys  in  no  fewer  than  five 
facilities  in  each  State. 

Comment:  A  few  commenters  said 
that  validation  surveys  should  be 
focused  on  State  survey  performance, 
not  facility  compliance.  Unless  the 
HCFA  survey  discovers  a  serious  threat 
to  residents,  the  findings  should  be 
directed  toward  the  State.  For  egregious 
failures  of  State  survey  performance, 
HCFA  should  consider  contracting  with 
another  professional  survey  entity. 

Response:  1  be  primary  purpose  of  the 
validation  survey  is  to  assess  State 
survey  performance.  In  the  process,  we 
do  determine  facility  compliance  and 
must  take  action  consistent  with  this 
information.  Therefore,  the  validation 
survey  can  result  in  actions  against  non- 
compliant  facilities  and  against  the 
State.  Section  488.320  provides  the 
sanctions  authorized  by  the  Act  to  be 
imposad  again.nt  the  States. 

Comment:  One  commenter  said  that 
validation  surveys  should  focus  on  the 
validity  of  State  deficiencies  cited  as 
well  as  the  failure  to  cite  deficiencies. 
If  the  focus  is  on  only  the  State's  failure 
to  cite  deficiencies,  it  may  lead  State 
surveyors  to  cite  more  deficiencies  as  a 
means  of  preventing  Federal  sanctions. 

Response:  We  agree  with  this 
comment.  The  HCFA  focus  is  now  and 
«vill  continue  to  be  on  the  accuracy  of 
the  State  survey.  Part  of  that  focus  is  to 
alert  the  State  survey  ageiu:y  to 


situations  where  State  surveyors  are 
failing  to  cite  vaUd  deficiencies.  We  are 
a%vare  of  the  possibiUty  that  some  State 
surveyors  might  cite  more  deficiencies 
in  Older  to  avoid  sanctions  against  the 
State.  We  have  no  concrete  evidence 
that  any  actually  have  done  so.  In  any 
case,  our  education  efforts,  including 
training  on  the  "Principles  of 
Documentation."  are  directed  to  the 
Mrriting  of  accurate,  well  documented 
deficiencies.  Well  documented 
deficiencies  are  more  likely  to  prompt 
corrective  action  and  avoid  uxmecassary 
contentiousness  between  providers  and 
survey  agencies  than  poorly 
documented  deficiencies. 

Comment:  One  commenter  said  that 
HCFA  should  provide  for  two  separate 
hearings  because  the  deficiency 
determinations  and  the  remedies 
selected  ue  based  on  two  sets  of  facts. 
Other  commenters  said  it  would  be 
better  to  have  one  hearing:  either  State 
or  Federal.  One  commenter  suggested 
that  the  closer  the  validation  survey  was 
to  the  State  siuvey,  the  easier  it  would 
be  to  hold  one  hearing. 

Response:  The  Act  is  constructed  so 
that  a  faciUty  subject  to  a  validation 
survey  is  entitled  to  only  one  hearing, 
either  State  or  Federal.  The  provisions 
at  section  1919(h)(7)  of  the  Act  furnish 
the  means  for  resolving  disagreements 
between  HCFA  and  the  State  over 
whose  enforcement  action  will  control, 
which  in  turn,  determines  whether  the 
faciUty  is  entitled  to  a  hearing  under 
part  431  or  part  498.  Moreover,  HCFA 
excludes  fiom  the  validation  sample  any 
facility  against  which  adverse  action  has 
been  initiated  by  the  State  survey 
agency.  Therefore,  if  HCFA  imposes 
remedies  against  s  provider  on  the  basis 
of  noncompliance  identified  diuing  a 
validation  survey,  HCFA's  remedies  are 
the  only  ones  imposed,  and  the  provider 
can  contest  the  determination  of 
noncompliance  leading  to  the 
enforcement  remedy  in  one  Federal 
hearing. 

Section  488.318    Inadequate  Survey 
Performance 

Comment:  Some  commenters  asked 
how  HCFA  would  determine 
"inadequate  survey  performance"  by  a 
State  agency. 

Response:  We  monitor  State  agency 
survey  performance  primarily  by 
reviewing  State  survey  team  findings 
and  by  conducting  validation  surveys. 
Sections  1819(g)(3)  and  1919(g)(3)  of  the 
Act.  aa  added  by  sections  4202  and  4212 
of  OBRA  '87,  require  the  Secretary  to 
conduct  validation  surveys  of  at  least  5 
percent  of  the  SNFs  and  NFs  in  each 
State  that  have  been  surveyed  by  the 
State  survey  agency  (but  in  no  case  less 


dian  5  facilities).  Prior  to  the  effective 
date  of  OBRA  '87,  HCFA,  acting  for  the 
Secretary,  monitored  State  performance 
by  conducting  Federal  monitoring 
surveys.  OBRA  '87  formalizes  this 
process.  The  vaUdation  siirveys  must  be 
conducted  %vithin  2  months  of  the  date 
of  the  State's  surveys  and  must  be  of 
sufficient  number  to  allow  inferences 
about  the  adequacy  of  the  State's 
surveys. 

Comment:  Several  commenters  said 
HCFA  should  sanction  individual 
surveyors  when  they  make  erroneous 
findings  against  facilities,  whether  the 
errors  are  intentional  or  unintentional. 

Response:  Section  1864(a)  of  the  Act 
authorizes  the  Secretary  to  enter  into 
agreements  with  State  survey  agencies 
to  determine  whether  SNFs  meet  the 
Federal  participation  requirements  for 
Medicare.  Section  1902(a)(33)(B)  of  the 
Act  provides  for  State  survey  agencies  to 
perform  the  same  siuvey  tasks  for 
facilities  participating  or  seeking  to 
participate  in  thw  Medicaid  program. 
HCFA  assesses  the  performance  of  each 
State's  survey  and  certification  program 
annually,  and  §  488.320  sets  forth  the 
sanctions  that  HCFA  may  impose  upon 
the  States  for  inadequate  sur\'ey 
performance.  With  respect  to  sanctions 
against  individuals,  we  note  that,  with 
the  exception  of  the  relatively  small 
number  of  HCFA  staff  who  perform 
validation  surveys,  surveyors  are  State 
agency  personnel,  appointed  and  paid 
by  the  State  agency,  and  supervised  by 
State  managers.  For  these  reasons. 
HCFA  considers  that  any  corrective  or 
disciplinary  action  is  a  State  matter. 
Whenever  HCFA  validation  surveys 
uncover  errors  on  the  part  of  any 
individual  State  agency  surveyor,  the 
State  is  informed  so  it  can  take  whatever 
action  is  necessary. 

As  a  final  measure,  formal 
mechanisms  are  in  place  which  provide 
an  opportunity  for  faciUties  to  appeal 
certifications  of  noncompliance  that 
lead  to  enforcement  remedies,  except 
State  monitoring. 

Comment:  A  few  commenters  said 
States  may  begin  to  cite  more 
deficiencies  than  usual  in  order  to  avoid 
sanctions  by  HCFA  based  on  failure  to 
meet  the  requirement  at  §  488.168(c)  of 
the  proposed  rule,  wliich  provided  that 
HCFA  would  consider  it  inadequate 
performance  when  a  State  agency  fails 
to  identify  an  immediate  or 
nonimmediate  jeopardy  situation, 
substandard  care,  or  other  deficiencies. 

Response:  HCFA  monitors  the 
accuracy  of  a  State  survey  agency's 
findings  by  performing  validation 
surveys  and  reviews.  Accuracy  means 
not  only  that  the  State  team  has 
appropriately  cited  all  the  deficiencies 


that  existed,  but  also  that  it  has  not  cited 
a  deficiency  when  no  violation  of  a 
requirement  has  occurred.  HCFA 
conducts  random  surveys  conciurendy 
with  the  State  surveys  as  well  as 
independent  surveys  within  2  months  of 
the  States'  siu-veys,  and  also  conducts 
indepth  reviews  of  selected  State  survey 
documentation.  If  HCFA  discovers  that 
a  State  is  systematically  citing 
unfounded  deficiencies,  HCFA  will 
consider  there  to  be  inadequate  survey 
performance  and  may  apply  any  of  the 
sanctions  provided  for  at  §  488.320(b)(2) 
of  the  proposed  rule.  Sanctions  for 
Inadequate  Survey  Performance,  in  the 
case  of  Medicare  facilities.  In  the  case  of 
Medicaid  facilities,  HCFA  cannot 
reduce  FFT  as  specified  at 
§  488.1 70(b)(l)(i)  of  the  proposed  rule 
because  we  have  concluded  that  section 
1919(g)(3)(C)  of  the  Act  does  not 
accommodate  such  action  under  this 
scenario.  The  two  terms  of  the  FFP 
reduction  formula  at  section 
1919(g)(3)(C)  of  the  Act  are:  the  total 
number  of  residents  in  nursing  facilities 
surveyed  by  HCFA  during  a  quarter; 
and,  the  total  number  of  residents  in 
nursing  facilities  found  pursuant  to 
HCFA  surveys  to  be  noncompliant.  The 
number  of  residents  in  musing  facilities 
which  HCFA  found  to  be  compliant  but 
which  the  State  determined  were 
noncompliant  does  not  figure  info  the 
calculation;  therefore,  no  FFP  reduction 
can  be  taken  when  the  form  of  the  State 
survey  inadequacy  is  the  citation  of 
unfounded  deficiencies,  or  indeed  when 
the  inadequacy  is  anything  other  than 
the  State's  failure  to  identify 
deficiencies.  However,  the  Act  does 
allow  the  Secretary  to  impose  another 
sanction  for  the  citation  of  unfouinded 
deficiencies  in  Medicaid  facihtieS. 
Section  1919(g)(3)  of  the  Act  states  that 
the  Secretary  may  also  respond  to 
inadequate  State  siuvey  performance  in 
Medicaid  faciUties  by  providing  for  the 
training  of  the  State's  survey  teams.  We 
are  amending  §  488.320  of  the  regulation 
to  indicate  this  and  to  clarify  that  the 
citation  of  unfoiuided  deficiencies  will 
be  considered  inadequate  survey 
performance.  An  additional  safeguard 
against  the  citation  of  unfounded 
deficiencies  will  be  afforded  to  fiacilities 
by  their  opportimity  to  engage  in 
informal  dispute  resolution,  as 
described  in  §488.331. 

Comment:  Some  commenters  said  that 
§  488.318  precluded  facilities  from 
informally  challenging  or  expressing 
disagreement  with  survey  findings. 

Response:  All  States  currently  offer 
some  opportunity  for  providers  to  refute 
siuvey  findings.  In  one  State,  the 
process  is  required  by  State  law.  It  is 
State  poUcy  in  the  rest.  Although  these 


poUcies  vary  among  States,  they  all 
apply  to  State  surveys  of  Medicare  and 
Medicaid  providers.  In  addition, 
HCFA's  State  Operations  Manual 
requires  that  States  allow  faciUties  to 
interact  with  the  survey  team  during  the 
survey,  to  discuss  findings  at  an  exit 
conference,  to  raise  unresolved  issues  to 
the  State  survey  agency  or  the  HCFA 
regional  office,  or  both,  and  to  record 
their  disagreement  on  the  HCFA-2567. 
If  none  of  these  courses  of  action  satisfy 
the  provider,  there  are  appeal 
mechanisms  available. 

However,  whenever  possible,  we  want 
to  provide  every  opportunity  to  settle 
disagreements  at  the  earUest  stage, 
before  much  time  and  money  are  spent 
by  the  provider,  the  State  agency,  and 
HCFA.  Therefore,  we  are  requiring,  at 
§  488.331.  that  States  offer  an 
opportunity  for  informal  dispute 
resolution  beginning  with  the  provider's 
receipt  of  the  official  statement  of 
deficiencies.  Although  inadequate 
survey  performance  will  not  invalidate 
adequately  dociunented  deficiencies, 
neither  the  State's  inadequate 
performance  nor  a  resulting  HCFA 
sanction  imposed  on  the  State  will 
prevent  the  facility  from  formally  or 
informally  challenging  or  expressing 
disagreement  with  survey  findings. 

Comment:  One  State  was  concerned 
that  any  disagreement  between  the 
Federal  and  State  agencies  will  equate 
to  inadequate  survey  performance  on 
the  part  of  the  State. 

Response:  We  will  not  automatically 
consider  any  disparity  between 
validation  and  State  survey  findings  as 
inadequate  siuvey  performance.  For 
example,  when  Federal  surveyors  find  a 
facihty  in  compliance  with  a 
requirement  that  the  State  cited  as  a 
deficiency,  Federal  surveyors  are 
directed  to  go  through  a  decision 
making  process  to  determine  if  the 
disparity  is  due  to  facility  correction  or 
a  flaw  of  the  State  survey.  When  Federal 
surveyors  find  deficiencies  that  were 
not  previously  cited  by  the  State,  we 
wiU  consider  whether  the  discrepancies 
can  be  explained  by  changed  facility 
conditions  or  by  other  case  specific 
factors  before  concluding  that  State 
survey  performance  has  been 
inadequate. 

Comment:  One  commenter  suggested 
we  reverse  the  order  of  the  provisions  of 
this  section,  making  the  reference  to  the 
failure  to  identi.fy  poor  resident  care  of 
greater  importance. 

Response:  We  do  not  imply  that  the 
way  in  which  paragraphs  (a),  (b),  and  (c) 
are  ordered  is  of  any  relevance.  All  are 
of  equal  importance. 

Comment:  One  suggestion  was  that 
determinations  of  inadequate  survey 


performance  be  based  on  a  State 
agency's  overall  performance  rather 
than  on  isolated  instances.  Commenters 
believed  that  a  pattern  of 
noncompliance  and  noncorrection 
should  be  established  before  HCFA 
concludes  that  there  is  inadequate 
survey  performance,  and  that  HCFA 
should  only  consider  State  survey 
performance  to  be  inadequate  when  the 
State  "substantially"  fails  to  perform  as 
required.  Others  requested  that  we 
consider  there  to  be  inadequate  survey 
performance  only  when  the  State  fails  to 
identify  serious  deficiencies. 

Response:  Sections  1819(g)(3)(C)  and 
1919(g)(3)(C)  of  tiie  Act  specify  actions 
the  Secretary  may  and  must  take  if  the 
State  has  failed  to  perform  surveys  as 
required  by  the  Act  or  if  a  State's  sur\'ey 
and  certification  performance  is 
otherwise  inadequate.  Although  the  Act 
requires  us  to  apply  sanctions  for 
inadequate  survey  performance,  it  gives 
us  leeway  when  it  comes  to  determining 
what  inadequate  survey  performance 
actually  is.  The  Act  does  not  specify  the 
criteria  by  which  the  Secretary'  is  to 
make  determinations  of  inadequate 
State  performance,  and  does  not  obligate 
us  to  sanction  the  State  for  every  sun*ey 
shortcoming.  It  would  be  inappropriate 
and  unduly  harsh  to  automatically 
consider  any  failure  by  a  State  to  cite  a 
deficiency  or  to  follow  proper  procedure 
to  be  inadequate  survey  performance. 
Rather,  we  beliex'e  it  would  be 
preferable  to  reserve  sanctions  for  States 
that  demonstrate  a  pattern  of  failure  to 
identify  deficiencies,  or  to  follow  proper 
procedure,  or  whose  isolated  oversights 
are  particularly  egregious.  Chan^g 
facility  conditions  may  accoimt  for 
many  of  the  discrepancies  between 
Federal  and  State  survey  findings,  and 
because  not  every  discrepancj'  or 
omission  indicates  systemic  inadequate 
siuvey  performance,  not  every  one 
should  cause  a  State  to  automatically 
lose  FFP  or  be  subject  to  other 
sanctions. 

We  reflect  this  policy  in  §488  320. 
Guidelines  for  making  determinations  of 
inadequate  sur\'ey  performance  will  be 
forthcoming  in  future  manual 
instructions. 

Comment:  Some  commenters  said  that 
any  findings  or  remedies  resulting  from 
inadequate  survey  performance  should 
be  rescinded. 

Response:  As  we  stated  in 
§  488.168(c)  of  the  proposed  rule  (which 
has  been  redesignated  as  §  488.318(b)  in 
this  final  rule),  "Inadequate  survey 
performance  does  not  relieve  a  SNF  or 
NF  of  its  obligations  to  meet  all 
requirements  for  program  participation, 
nor  does  it  invafidate  adequately 
documented. de&ciencies."  (emphasis 
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added)  In  other  words,  a  flawed  survey 
can  still  validly  document  one  or  many 
deficiencies;  the  facility  is  still  Uable  tor 
sanctions  where  deficiencies,  in  fisct. 


r  4MJ20    Sanctions  for 
>  Survty  Perfomiance 

Comment:  Some  commenters  asked  if 
the  State  Agency  Evaluatioo  Pioyam 
(SAEP)  was  going  to  be  used  to  evahiate 

State  survey  agency  performance  under 
this  section.  Certain  commeDters  believe 
that  it  should  be. 

Response:  The  SAEP  is  currently 
undergoing  comprehensive  evaluation. 
We  do  not  know  if  the  program,  in  its 
hiture  form,  will  be  designed  to  identify 
performance  problems  of  individual 
Stalea  for  enforcement  purposes,  or 
whetlMr  the  purpose  of  the  program  will 
be  more  geared  toward  global  evaluation 
of  the  State  agency  survey  and 
certification  process  as  a  whole.  HCFA 
will,  however,  obtain  information  on  the 
adequacy  of  State  agency  survey  activity 
through  validation  surveys  and 
otherwise  through  its  general  oversight 
authority. 

Comment:  Certain  commenters 
recommended  that  we  limit 
delaiminations  of  inadequate  survey 
performance  to  the  OSPATS.  It  was 
their  view  that  it  is  unfair  to  reduce  FFP 
based  on  a  comparison  of  survvj 
findings,  as  conditions  in  nursing 
homaa  change  daily. 

AeqMMise;  As  stated  previously,  we 
acknowledge  that  there  are  great 
advanta^BS  to  conducting  a  validation 
survey  concurrently  with  the  State's 
itHMlvd  recertification  siuvey,  and  it  is 
our  intent  to  expand  the  use  of  the 
OSPATS  process  for  validation  surveys. 
However,  we  reiterate  that  it  is 
necessary  to  continue  to  use 
nonconcurrent  validation  surveys, 
despite  the  preference  of  the  States  and 
HCFA  for  OSPATS.  because  Federal 
surveyors  must  have  at  least  one  year  of 
experience  surveying  before  they  are 
eligible  to  conduct  an  OSPATS. 

Comment:  Some  comments  suggested 
the  rules  should  state  whether  or  not 
■npfli  under  this  section  should  stay 
me  induction  of  FFP  action. 

Response:  Section  1919(g)(3)(C)  of  the 
Act  requires  that  appeals  of  sanctions 
under  this  rule  are  to  be  made  according 
to  section  1 116  of  the  Act.  According  to 
section  1903(d)(5)  of  the  Act.  if  an 
appeal  of  a  disallowance  is  made,  the 
State  has  the  option  of  retaining  the 
funds  disallowed  pending  a  final 
administrative  decision.  If  the  final 
decision  upholds  the  disallowAice  and 
the  State  elected  to  retain  the  fimds 
during  the  appeal  process,  the  proper 
amount  of  the  disallowance,  plus 


interest  computed  in  accordance  with 
$488,442  will  be  offset  in  a  subsequent 
grant  award. 

Comment:  Some  commenters 
complained  that  FFP  reduction  is  an 
woessiv  measure,  and  sxiggested  that 
FFP  not  be  reduoed  as  a  sanction,  or  be 
reduced  only  after  other  methods  of 
addresaing  inadequate  State  agency 
performance  have  been  tried  and  foiled. 
Other  commenters  asked  that  the  same 
sanctions  be  imposed  against  the  State 
for  inadequate  survey  performance 
regardless  of  whether  the  inadequately 
surveyed  facilities  participate  in 
Medicare  or  Medicaid.  An  additional 
commenter  recommended  that  we  levy 
financial  penalties  against  the  survey 
agency  instead  of  reducing  FFP  to  the 
State. 

Response:  While  we  appreciate  the 
merits  of  these  suggestions,  section 
1919(g)(3)(C)  of  the  Act  does  not  give  us 
such  flexibility.  Rather,  it  requires  that, 
when  HCFA  finds,  on  the  basis  of 
validation  surveys  that  the  State  has 
inadequately  surveyed  Medicaid 
nursing  facilities,  HCFA  may  provide 
for  training  of  State  survey  teams,  but 
shall  provide  for  a  reduction  of  FFP 
according  to  a  prescribed  formula. 

However,  the  FFP  reduction  formula 
specified  at  section  1919(g)(3)(C)  of  the 
Act  and  at  §488. 170(c)  of  the  proposed 
rule  has  certain  limitations:  it  cannot  be 
used  to  sanction  a  State  when  it  has 
cited  unfounded  deficiencies  or  when 
its  survey  findings  are  appropriate  but 
its  survey  scheduling,  team  composition 
or  other  practices  are  unacceptable. 
However,  these  survey  defects  are  no 
less  serious  than  a  failure  to  identify 
deficiencies,  and  it  is  unlikely  that  the 
Congress  intended  for  us  to  disregard 
them.  HCFA  does  have  the  authority  to 
provide  for  the  training  of  survey  teams 
in  these  instances.  We  are  revising 
§  488.320(b)(2)  to  provide  that  when  the 
State's  survey  performance  in  Medicaid 
facilities  is  inadequate  but  the 
inadequacy  is  not  accommodated  by  the 
FFP  reduction  formula,  HCFA  will 
provide  for  the  training  of  State  survey 
teams.  In  addition,  HCFA  has  the 
authority  to  consider  the  Medicaid 
provider  agreement  to  be  invaUd  for 
failure  to  follow  proper  survey 
procediuvs,  and  may  invoke  the  FFP 
disallowance  provision  at  §  442.30. 
Agreement  as  evidence  of  certification. 

We  are  unable  to  make  the  sanctions 
for  inadequate  siuvey  performance 
parallel  across  facility  type  as 
commenters  suggested.  As  discussed 
above,  the  Act  does  not  permit  us  to 
eliminate  FFP  reduction  as  a  sanction 
for  inadequate  survey  performance  in 
Medicaid  facilities,  and  neither  does  it 
allow  us  to  expand  the  application  of 


this  sanction  to  inadequate  survey 
performance  in  Medicare  facilities.  The 
conspicuous  absence  of  Federal 
payment  reduction  in  section 
1819(g)(3)(C)  of  the  Act,  which  listo 
sanctions  for  inadequate  survey 
performance  in  Medicare  facilities,  as 
opposed  to  the  inclusion  of  FFP 
reduction  in  section  1919(g)(3)(C). 
which  specifies  sanctions  for  inadequate 
performance  in  Medicaid  facilities,  is  a 
clear  indication  that  the  Congress 
intended  to  restrict  Federal  payment 
reduction  for  inadequate  survey 
performance  in  Medicaid  facilities 
alone.  Likewise,  section  1819(g)(3)(C) 
gives  us  the  flexibility  to  devise  our  own 
sanctions  for  inadequate  survey 
performance  in  Medicare  facilities,  but 
no  comparable  authority  exists  in 
section  1919(g)(3)(C).  Therefore,  we 
must  assume  that  the  Congress  did  not 
intend  for  us  to  impose  sanctions  other 
than  the  two  specified  in  the  statute  for 
inadequate  survey  performance  in 
Medicaid  facilities. 

Comment:  One  commenter  asked  that 
we  convene  a  technical  advisory  group 
composed  of  State  agency  and  HCFA 
regional  office  personnel  to  explore  the 
possibility  of  a  legislative  amendment  to 
the  Act's  FFP  reduction  requirement. 

Response:  We  do  not  see  the  necessity 
of  requesting  a  legislative  amendment, 
but  will  not  discourage  the  States  if  they 
choose  to  pursue  one. 

Comment:  A  question  was  asked 
regarding  whether  the  reduction  of  FFP 
would  be  by  audit  exception  or  through 
a  reduction  in  the  amounts  of  future 
budget  approvals. 

Response:  Procedures  for  such  actions 
will  be  written  following  existing 
procediues  found  in  section  3165, 
"Non-audit  Medicaid  Disallowances", 
of  the  Regional  Office  Manual.  As  noted 
above,  such  procedures  will  be  in 
accordance  with  section  1116  of  the  Act. 

Section  488.325    Disclosure  of  Results 
of  Surveys  and  Activities 

Comment:  A  few  commenters 
suggested  that  §  488.325(a)(1)  be 
expanded  to  require  that  the  scope  and 
severity  levels  of  all  deficiencies, 
including  those  deficiencies  with  a 
scope  and  severity  level  of  1,  be 
recorded  on  and,  therefore  disclosable 
as  part  of,  the  official  deficiency 
statement,  in  an  effort  to  promote 
facility  competition  and  quaUty.  Some 
of  these  commenters  argue  that  we  must 
disclose  notice  of  all  deficiencies, 
regardless  of  scope  and  severity  level,  if 
we  are  to  provide  the  pubUc  with  a 
complete  and  accurate  report  of  a 
facility's  ciurent  compUance  statiis. 
Some  propose  that  another  requirement 


be  added  under  §  488.325(a)  to  read: 
"(9)  The  summary  of  1-1  deficiencies." 

Response:  As  discussed  later  in  this 
preamble,  we  are  revising  the  scheme 
that  appeared  in  the  proposed  rule  by 
eliminating  scope  and  severity  scales,  as 
such,  and  by  substituting  instead  a 
scheme  in  which  HCFA  and  the  State 
will  assess  deficiencies  by  application 
of  several  factors  that  will  gear 
enforcement  remedies  to  the  seriousness 
of  noncompliance  at  facilities.  However. 
we  are  accepting  the  second  comment 
with  some  modification.  With  the 
exception  of  isolated  deficiencies  that 
HCFA  or  the  State  determines  constitute 
no  actual  harm  with  a  potential  for  only 
minimal  harm,  all  deficiencies  will  be 
recorded  on  the  HCFA-2567.  Those 
isolated  deficiencies  will  not  be 
recorded  on  the  official  deficiency 
statement,  but  will  be  recorded  on  a 
separate  document  as  discussed  in  the 
preamble  of  the  proposed  rule. 
However,  all  of  a  facility's  deficiencies, 
including  those  deficiencies  that  HCFA 
or  the  State  determines  constitute  no 
actual  harm  with  potential  for  minimal 
harm,  will  be  disclosable.  We  are 
revising  §  488.325(a)(2)  to  require  the 
release  of  the  siunmary  of  isolated 
deficiencies  that  HCFA  or  the  State 
determines  constitute  no  actual  harm 
with  potential  for  minimal  harm 
deficiencies. 

Comment:  One  commenter  asked  how 
this  information  will  be  disclosed  to  the 
pubUc  and  also  wanted  to  know  if 
facilities  have  any  responsibihty  relative 
to  disclosure.  The  same  commenter 
wasn't  sure  what  we  meant  by  "direct 
or  indirect  interest  in  a  SNF  or  NF"  as 
used  at  §  488.325(a)  (7)  and  (8). 

Response:  Existing  procedural 
requirements  at  §§  401.133-136  and 
431.115  as  well  as  sections  3300-3320 
in  the  State  Operations  Manual  remain 
in  efiiect  relative  to  public  disclosure  of 
Medicare  and  Medicaid  survey 
documents,  resp>ectively.  While 
§  431.115  provides  only  mininipTn 
disclosure  requirements  for  States,  it 
directs  that  States  have  a  procedure  for 
disclosing  the  specified  survey 
information. 

Sections  1819(g)(5)  and  1919(g)(5).of 
the  Act  provide  the  statutory  bases  for 
§488.325  regarding  disclosure  of 
inspection  and  other  information  on 
SNFs  and  NFs  by  the  States  and  HCFA. 
The  only  requir^ent  we  are  imposing 
on  nursing  home  providers  in  this 
regard  is  that,  not  later  than  10  working 
days  after  receiving  a  notice  of 
substandard  quality  of  care,  a  SNF  or  a 
NF  must  provide  the  State  with  a  list  of 
each  resident  in  the  facility  and  the 
name  and  address  of  his  or  her 
attending  physician.  Failure  of  the 


facility  to  disclose  the  information 
timely  will  result  in  termination  or 
alternative  remedies  being  imposed. 
Due  to  an  administrative  oversight, 
the  word  "ownership"  was  omitted 
from  the  proposed  regulation  text  at 
proposed  §488. 175(a)  (7)  and  (8), 
clarifying  "direct  or  indirect  interest." 
We  are  revising  both  cites,  which  have 
been  redesignated  as  §  488.325(a)  (8) 
and  (9).  respectively,  to  specify 
"ownership"  interest.  We  are  also  cross- 
referring  these  cites  to  §  420.201,  which 
defines  "direct"  and  "indirect" 
ownership  interest. 

Comment:  Several  commenters 
suggested  that  results  of  complaint 
surveys  be  disclosable  under  this 
subpart. 

Response:  The  regulation 
implementing  sections  1819(g)(5)  and 
1919(g)(5)  of  the  Act  provides  that 
Information  must  be  made  available  by 
the  State  or  HCFA  for  all  surveys  and 
certifications.  Therefore,  information 
from  any  survey,  including  a  complaint 
survey,  is  disclosable  imder  this 
subpart. 

(Jomment:  We  received  four  distinct 
conunents  on  §  488.325(b),  which 
concerns  charges  associated  with 
making  information  available.  First, 
some  commenters  believe  that,  while 
charges  should  be  permitted,  they 
should  not  be  required,  nor  should  they, 
when  imposed,  exceed  the  amount 
facilities  charge  residents  for  copies  of 
records.  They  proposed  that  the 
requirement  to  follow  42  CFR  401.140 
regarding  fees  and  charges  be  reduced  to 
a  suggestion  by  changing  the  word 
"will"  to  "may."  Second,  other 
commenters  contended  that  §  401.140  is 
'outdated,  too  restrictive,  and  in  conflict 
with  some  States'  Freedom  of 
Information  laws.  Since  many  States 
have  adopted  their  own  fee  schedule, 
they  suggested  that  this  provision  be 
revised  to  permit  States  to  use  their  own 
fee  schedule.  Third,  one  commenter 
questioned  HCFA's  authority  to  require 
States  to  impose  any  charges.  Lastly, 
some  commenters  proposed  that  the 
regulation  allow  for  waiver  of  fees  or 
reduced  fees  so  that  survey  information 
is  truly  accessible  to  all. 

Response:  We  are  not  accepting  the 
suggestion  that  fees  imposed  by  HCFA 
or  the  States  relative  to  disclosiue 
parallel  those  charged  by  facilities  to 
residents  because  we  have  no  basis  to 
develop  a  provider-specific  disclosure 
policy  relative  to  fees.  However,  since 
§  431.115(d)  requires  only  that  the 
Medicaid  agency  "have  a  procediue  for 
disclosing  pertinent  findings  obtained 
from  siuvejrs  made  by  the  State  survey 
agency."  and  since  we  understand  that 
most,  if  not  all,  States  have  their  own 


fee  schedules,  we  are  amending  this 
subsection  to  allow,  but  not  require. 
States  to  use  their  respective  fee 
schedules  for  documents  which  they 
maintain  and  which  they  have  been 
asked  to  disclose.  In  response  to  the 
comments  that  fees  be  permissible  but 
not  required,  as  well  as  the  request  for 
a  fee  exception  clause,  we  refer  the 
commenters  to  §  401.140(c),  which 
provides  for  waiver  or  reduction  of  fees 
for  Medicare.  That  section  discusses 
when  a  waiver  of  fees  and  charges 
would  be  appropriate  and  permissible; 
States  are  free  to  use  any  such  waiver 
provisions  within  their  respective 
disclosiue  procedures  in  the  same  way 
that  they  are  free  to  use  or  not  use  a  fee 
schedule  at  all. 

Comment:  Numerous  commenters 
were  strongly  opposed  to  allowing  oral 
requests  for  information.  Some  say  that 
this  is  clearly  inconsistent  with  past 
practice  which  has  generally  been  that 
requests  be  in  writing.  This  claim  is 
further  substantiated  by  the  Freedom  of 
Information  Act  which  provides  that  all 
agencies  generally  stipulate  that 
requests  for  information  be  in  writing. 
Some  commenters  say  that  only  written 
requests  can  substantiate  specific 
charges  and  fees,  while  others, 
specifically  States,  use  the  written 
requests  as  a  record  of  the  distribution 
of  information  which  is  used  for 
workload  and  expenditure  reporting,  as 
well  as  for  other  administrative 
purposes. 

Response:  Since  pubUshing  the 
proposed  rule,  we  have  concluded  that 
it  is  not  necessary  to  create  a  facility- 
specific  requirement  relative  to  the 
method  by  which  requests  for  survey 
information  should  be  made,  and  we  are 
revising  §  488.325(c)  to  provide  that 
such  requests  are  to  be  made  in 
accordance  with  the  Department  of 
Health  and  Human^rvices'  regulations 
relative  to  disclosure  at  45  CFR  Part  5. 
in  other  words,  generally  in  writing. 

Comment:  Many  commenters 
suggested  that  paragraph  (d)(3)  be 
expanded  to  include  providers' 
responses  in  order  to  be  consistent  with 
§  488.325(a)(1)  as  well  as  to  ensure  full 
disclosure  of  all  affected  parties. 

Response:  With  the  exception  of  those 
isolated  deficiencies  that  HCFA  or  the 
State  determines  constitute  no  actual 
harm  with  potential  for  minimal  harm, 
which  are  recorded  on  a  separate  form 
and  which  can  be  refuted  by  providera 
.during  the  dispute  resolution  process, 
any  provider  response  to  the  deficiency 
statement  itself  would  be  noted  on  the 
plan  of  correction  (both  of  which  are 
exphcitly  releasable  under  the  Freedom 
of  Information  Act),  we  are  making 
explicit  in  §  488.325(d)  that  provider 


UMI 


MISS 
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responMW  to  tb«  deficiency  i 
are  diadoaable. 

Cbminaat.  SnBM  oaoMMBlni  halieved 
that  Statum^md  imiilfltm  shoiild  be 
requkNMi  tepMvUe  iaibrmabon 
iinin«diataly,«qpscially  when  State  Uw 
or  paiky  y  ww>itdM  limweriiate  aooMS. 
Commaalan  ihe  wiwleri  -to  know 
whoM  diaclosuro  provisions  «ppiy 
(HCFA'c  sr  the  State's)  wImu  there  is  a 
diffBrenoe  rimut  what  iaerieeieUe  and 
when.  A  few  conunenlanaaked  ua  te 
specify  whether  the  10  days  refaned  to 
in  jparagraphs  (d)  (1)  and  U)  aie 
calendiu-  or  workiDg  days. 

Response:  As  we  oove  stated  above, 
we  iiave  na  bans  ts  raquiie  frrilitiaa  to 
diadoaaanyiiifoanation  other  thaa -that 
which  is  statutorily  mandated.  OBRA 
'90  ptovidnd  lhat«ach  Stale  and  the 
Secretary  (HCFA).  must  make  avail^tle 
to  the  public  infonnation  oaKMntiiig  all 
surveys  and  oeotifications  ofMFs  and 
SNFs.  including  statements  of 
deficiencies,  and  approved  plans  of 
correction,  within  It  calendar  days  after 
such  information  is  aada  availahie  te 
those  facilities.  For  yaadarei  ralative 
to  raleaae  of  information  not  included  in 
the  OBRA  '00  provision.  HCFA  or  the 
State  should  deier  to  §401.116  or  Stale 
procedures.  laapectiveJy.  Abo.  we  aale 
that  §  468.S2S(d)  implements  aectiona 
4008(h)(2UM)  and  4801i(a)(14)  of  OBRA 
'90.  which  mquira  relaese  of 
information  by  HCFA  and  the  States, 
rMMCtivaly.  aat%  providers. 

Since  MngrulM  (d)  ( 1 )  and  (2)  of  thp 
proposed  rule  nthiad  ao  additional 
guidance  to  HCFA  or  the  States  ibeyond 
what  is  cuirenllyat  §401.U6«r  ia  State 
procedures,  je^peotiwaly.  we  are 
deleting  them.  Hovwaver,  we  are 
clarifying  the  lOnlay  timeframe  at 
§  401.IS(>  as  "woikiag  '  days. 

The  queatiaa  af  Wioae  regulations 
prevail  when  diockisuie  lequirements 
differ  between  HCFA  and  the  Stale 
should  not  arise  asooa  the ; 
Federal  dtsdoaum  i 
separately  fciMB  <aia  anothar.  It  is 
possible  that  the  aamedocmneiit  could 
be  releasiAda 'Under  a  State's  4bsclo«ure 
laws  y»t  not  he  valaaaable  under  Federal 
law,  or  vioe  weraa.  It  is  also  poooible  that 
a  disclosable  decuotadt  jnay  be  releaaed 
by  HCFA  and  the  iUta  iuhjuul  la 
different  diaolaHHa  thBuAKMO.  in  other 

FadHal  apHBlw  ■•  HAlRt  itD  Federal 

State  aiaaab^  ta  (bm  State's 
regiilatioiis. 

Comment:  A  lew* 
ret^Mstad  rlaaflraHa«  a— iiat  ^w  14 
caleadar>d^M  talmm 
(dMa).  They  waaoaK 
was  a  single  raiaaaeof  teioaBMian  Ifaat 
would  aooar  M«alandar<faiya  after 


some  evaaft,  or  wholfafer  flwoe  4faan  one 
release  of  iMfatmution.  each  after  14 
calendar  da^,  was  contemplated. 
Anathar«HHBanter  wanted  to  know  if 
the  8tatnMHt<of  deficiencies  and  plan  of 
correction  are  a  single  document. 

Respamae:  While  the  ataiameat  of 
deficioncias  and  the  fdaoi  orf  corructiou 
areiaoaadad  on  the  some  form 
(Statomant  of  Deficiencies  and  Plan  of 
Correction.  Form  HCFA-2967J,  the 
completion  and  discloanoB  of  eacii  is 
sefpanrte.  not  concuxrest  The  .deficiency 
statement,  as  ivell  as  the 
transmitting  survey  findings  at  ioal 
deficiencies  which  constitute  no  actual 
harm  with  potential  for  mirdBnOlhann. 
are  notices  that  the  oertifyiog  OfOBoy 
gives  to  a  provider  transmitting  its 
official  survey  findings.  We  have 
concluded  that,  since  the  separate 
listing  of  a  facility's  isolated 
deficiencies  which  constitute  no  actual 
harm  with  a  potential  for  minimal  harm 
supplements  the  official  deficiency 
statement,  the  lioling  mutft  be  disoloeed 
along  with  the  official  statoroent  of 
deficiencies  if  we  are  to  provide  the 
pubhc  «rlth  an  auuaiato  and  complete 
report  of  that  ladBty'*  compliance 
status.  This  iHturiaatien  is  dieclosable 
within  14  calendar  dagrs  after  it  is  made 
available  to  the  provider.  Upon  receipt 
of  the  italaaanrt  of  deficiencies,  the 
provider teepapds.  on  the  oame  form, 
with  its  plan  and  timetable  for 
correction  of  cited  deficiencies,  as  well 
as  any  disagreement  wttti  the  survey 
findings.  Sections  1819^)(2)(C)  and 
1919(h)(3)(D)  of  the  Act  reqmrethat  a 
plan  and  timetable  for  oerrective  action 
be  approved  by  HCFA  if  ahemative 
remoGMa  aie^lte  efrly  remetiies  betng 
sao^t,  and  if  the  facfltty  is  to  contintie 
to  participate  with  deficiencies  that  do 
not  ctmstitiite  immediate  ieopardy  in 
either  «r  both  the  Medicare  end 
Medicaid  pragnms.  Infuiuwtion  about 
the  plan  Of  oorrection  must  be  released 
to  the  public,  upon  request,  within  14 
calendar  days  af^er  the  provider  is 
notifiod  of  the  approval  status  of  its 
plan.  Theveibre.  eoc^  port,  that  is,  the 
deficiency  statement  and  the  plan  of 
correction,  is  releasable  wttfain  14 
calendar  days  after  the  provider's 
notification  of  that  port. 

Conunofit:  A  few  oomrnenters  believe 
that  StaMB^hauld  not  charge  ^e  State 
ombudsman  fer  the  natifications 
specified  in  tfiis  subsection. 

Aesponoe:  Since  the  inidamation  in 
this  suheoction  is  boing  diaOiaaed>by  the 
State,  any  foes  and <ClMBM,<ar  waivers 
thereof,  would  be  atlb|ec91o1fae  specific 
StatB's  disclosure  law. 

Coainiatt:  Saaaral  xjanmmnters 
requested  <ttiat  jaapwinl  $4884  75ie)(«l 
(redeajgi lUted  in  this' 


§  48t.525(IK4)).  be«xpandad  to  include 
requests  for  appeals  as  MPdII  as  rcsuMs  c^ 
appsals.  A  few  other  cx>mmenteTS 
suggested  that  the  par^raph  be  revised 
to  include  factHtyoootrefrarts, 
oonfidential  survey  recoids,  for 
example,  surveyor  notes,  etc. 

Response:  We  are  accepting  the  first    . 
suggestion  and  are  revising  redesignated 
paragraph  40(4),  to  provide  that  the 
State  must  firovide  the  State's  long  term 
core  ombudsman  with  requests  for 
appeals  and  results  of  appeals.  We  are 
not  accepting  the  second  suggestion. 
The  fact  that  the  Congress  explicitly 
provided  that  a  facility's  Medicare  and 
Medicaid  ^u>st  reports  are  disclosable  to 
the^iMk:  in  accordance  with 
applicabte  disclosure  laws,  and  not 
routinely  disseminated  to  any  specific 
party,  damonstrates  its  intention  ^at 
release  rftbese  reports  should  be  based 
on  the  requestor's  right  to  know  the 
information.  The  State's  long-term  care 
ombudsman,  as  wcAl  as  any  other 
maihber-of  the  public,  may  request  these 
cost  reports,  ourveyors'  notes,  and  any 
other  survey-related  documents  not 
included  in  this«ubsection  through  the  . 
appoopriate  disclosure  mechanism,  for 
example,  the  Fiaedom  of  information 
Act,  where  they  will  be  evaluated 
accordingly. 

Comment:  Many  conunentors.  mostly 
State  agencies,  were  opposed  to 
routinely  piaviding  ombudsmen  -with 
the  information  inquired  by  this 
subsection.  They  contend  diot  this 
notritaia  a  costly  and  overwhelming 
task  uaaatiiilly  in  tiw  larger  States;  for 
example,  California  has  1300  nursing 
homes  and  42  ombudsman  field  offices. 
They  propoae  that  a  more  reasonable 
approach  te  notificaition  would  be  that 
iihcaoss^wfaere  a  specified  degree  of 
noncompiianoeeKiats,  for  example, 
subetandard  oare,  notification  wouM%e 
automatic;  in  all  other  cases, 
notification  would  be  upon  request. 
Another  comment  was  "diat  HCTA 
should  develop  e  report  ueing  data  from 
current  reporttaig  systems  to  provide  fhe 
needed  information. 

Response:  We  .cannot  accept  these 
suggestions.  Sections  1819(g)t5)(B)  and 
191Vlig)(im  of^ie  Act.  as  amended  by 
sections  4008fh'KZ)fN)  and  4801(e)(ll) 
of  OBRA  "90.  specifically  provide, 
without  exception,  that  '*States*' wiD 
notify  "the  State  long-term  care 
ombudsman*'  af  a  "State  finding  Of 
noncompiianoB  -with  "any" 
porticipatian  ooquiienient  as  w«M  as -of 
"any"  advasoe  adtion  imposed  against  a 
fadtity  in  tlhat  State.  Regarding  the 
nDnAwr>of  cmrbudsmen  offices  within  a 
State  to  wdiich  notificafaons  must  be 
made,  we  aole  that,  sinoethe  statutory' 
requirement  to  ndttfy''^the  State  long- 


term  care  ombudsman"  is  singular,  the 
State's  central  long-term  care 
ombudsman  office  within  each  State's 
organizational  structure  is  the  intended 
contact  point  for  satisfying  such 
notification  requirements.  While  we  see 
the  fimction  of  disseminating  the 
information  further  among  the  district 
and  other  ombudsmen  offices  to  be  the 
responsibility  of  the  State's  central  long- 
term  care  ombudsman  office,  each  State 
has  the  flexibility  to  design  its  own 
system. 

Comment:  A  few  conunenters  wanted 
HCFA  or  the  State  to  notify  the 
ombudsman  of  a  nurse  staffing  waiver 
within  7  days  of  its  approval.  Several 
conunenters  proposed  that  notice  of 
nurse  staffing  waivers  be  provided  to 
prospective  residents,  their  physicians, 
famiUes  or  legal  representatives,  the 
State  licensure  board  for  nursing  and 
the  State  and  local  medical  societies. 
They  based  their  proposal  on  the 
public's  need  to  luaow,  not  only  fiora  a 
consumer's  perspective,  but  as 
taxpayers  who  directly  subsidize  the 
affected  facilities. 

One  conunenter  wanted  te  know  who 
validates  that  nurse  staffing  waiver 
information  is  actually  provided  to 
those  required  to  receive  it. 

A  couple  of  commenters  asked  that 
the  notice  to  residents  about  nurse 
staffing  waivers  be  in  the  form  of  a  sign 
and  be  posted  in  a  prominent  place  in 
the  facility  to  ensiue  that  notice  is 
received. 

Response:  Since  publishing  the 
propoised  rule,  we  found  that  disclosure 
of  nurse  staffing  waivers  is  addressed  in 
regulations  at  42  CFR  483.30.  Also, 
since  sections  1819(g)(5)(C)  and 
1919(g)(5)(C)  of  the  Act  are  clear  as  to 
the  individuals  and  organizations  that 
would  have  the  greatest  need  for 
specified  stirvey-related  information,  we 
believe  that  all  interests  have  been 
adequately  represented  and  that  such 
information  is  easily  accessible  to  any 
other  interested  parties  either  through 
their  respective  professional  affiliations, 
or  through  the  public  disclosure 
mechanism.  Therefore,  we  are 
eliminating  notifications  specific  to 
niuse  staffing  waivers  fiom  this  final 
rule. 

Comment:  Some  conunenters  urge 
that  ombudsmen,  protection  and 
advocacy  systems  for  the  mentally  ill 
and  mentally  retarded,  residents  or  legal 
representatives  and  immediate  family 
members,  and  the  pubhc  should  be 
given  an  opportimity  to  comment  on  a 
proposed  nurse  staffing  waiver  before  it 
is  granted. 

Response:  This  comment  is  outside  of 
the  purview  of  this  regulation. 


Comment:  One  conunenter  suggested 
that  we  delete  the  last  sentence  of 
§488.1 75(h)  (redesignated  in  this  final 
rule  as  §  488.325(g))  relating  to 
enforcement  consequences  to  a  facility 
that  fails  to  satisfy  the  disclosure 
requirement  timely  because  it  is  not 
necessary. 

Response:  We  are  not  accepting  this 
comment.  We  believe  we  must  retain 
this  provision  since  this  final  rule 
provides  HCFA's  and  the  State's 
enforcement  strategy  when  facilities  do 
not  substantially  meet  the  nursing  home 
participation  requirements  which  are 
codified  at  42  CFR  Part  483,  Subpart  B. 
The  requirement  that  facilities  provide 
information  to  the  Slate  relative  to 
specified  residents  so  that  the  State  can 
meet  its  statutory  obligation  to  notify 
attending  physicians  and  licensing 
boards  is  in  addition  to  the  other 
participation  requirements  at  Part  483, 
Subpart  B,  and  we  beheve  that 
consequences  for  faciUty 
noncompliance  with  this  requirement 
are  noteworthy. 

Comment:  Many  commenters  were 
opposed  to  our  proposal  implementing 
sections  1819(g)(5)(C)(i)  and 
1919(g)(5)(C)(i)  of  the  Act  regarding 
notice  to  physicians  when  the  State 
finds  that  a  nursing  home  has  provided 
substandard  quafity  of  care.  All  of  these 
commenters  objected  to  the  requirement 
that  the  attending  physician  of  each 
Medicare  and  Medicaid  resident  receive 
notification  of  the  substandard  quality 
of  care.  Some  believed  that  physicians 
of  all  residents  in  the  facility  should  be 
notified  when  such  care  is  found 
because  they  contend  that  all  residents 
are  vulnerable  to  such  care  and  a 
program  relationship  should  not  need  to 
exist  before  notifications  occxu*.  An 
equal  number  of  commenters  argued 
that  this  subsection  exceeds  the 
statutory  requirement  that  provides  for 
notification  of  "*  •  •  the  attending 
physician  of  each  resident  with  respect 
to  which  such  finding  is  made  *  *  *". 
These  commenters  suggested  that  the 
purpose  of  the  statutory  requirement 
was  to  ensure  that  the  physician  of  a 
resident  who  has  allegedly  received 
substandard  quality  of  care  is  apprised 
of  the  situation  in  order  to  ensure 
appropriate  medical  interventions,  if 
needed. 

Response:  We  are  adopting  a  modified 
version  of  the  above  suggestions  and  are 
requiring  that  the  physician  of  each 
resident  in  the  facility  who  was  found 
to  have  suffered  substandard  quality  of 
care,  regardless  of  payment  source,  be 
notified  of  findings  of  substandard 
quahty  of  care.  Findings  of  substandard 
quality  of  care  are  indicative  of  the 
facility's  inabiUty  or  imwillingness  to 


meet  specific  participation  requirements 
relative  to  the  entire  resident 
population.  While  we  have  the  statutory 
responsibility  to  ensure  the  safety  and 
well-being  of  program  beneficiaries  and 
recipients  in  nursing  homes  that 
participate  in  one  or  both  programs, 
noncompliance  fi-equently  affects 
residents  in  a  fadli^,  other  than  just 
Medicare  and  Medicaid  residents. 
Moreover,  the  Act  plainly  applies  to  all 
residents  receiving  substandard  quality 
of  care  regardless  of  payment  soiut». 
Therefore,  findings  of  substandard 
quality  of  care  must  be  communicated 
to  the  physidan  of  each  resident  who 
was  the  subject  of  such  care. 

Comment:  A  few  commenters 
suggested  that  notification  to  the  State 
board  responsible  for  the  licensing  of 
the  facility  administrator  be  limited  to 
those  situations  where  the  administrator 
is  found  culpable  for  the  violations 
identified.  TTiey  describe  situations  in 
which  a  reputable  administrator  is 
recruited  to  a  problem  fadlity  in  an 
effort  to  txuTi  the  fadUty  around.  Shortly 
thereafter,  a  survey  is  performed  which 
identifies  substandard  quality  of  care, 
and  as  a  result,  the  newly  hired 
administrator  is  reported  to  the 
licensing  board.  They  point  out  that  this 
situation  provides  a  disincentive  for 
quality  administrators  to  assume  control 
.  of  problem  facilities  due  to  the  risk  to 
their  reputation.  A  few  commenters 
wondered  why  licensing  boards  need  to 
be  notified,  while  others  believed  that 
notification  should  be  expanded  to 
include  State  licensure  boards  for 
nursing  and  medidne  as  well  as  the 
State  and  local  medical  societies. 

Response:  We  are  not  accepting  these 
suggestions.  First,  the  requirements  to 
notify  the  licensing  board,  as  well  as 
physidans  of  Medicare  and  Medicaid 
residents,  when  substandard  quality  of 
care  is  identified,  are  statutory  and  do 
not  provide  for  exceptions.  Second,  a 
fadlity  administrator,  regardless  of 
recency  of  appointment,  is  ultimately 
accountable  for  the  care  and  services 
provided  in  his  or  her  fadUty  at  the 
time  of  the  siuvey.  We  would  exp>ed 
that  this  consideration  as  well  as  others 
would  be  evaluated  by  a  prospective 
facihty  administrator. 

Regarding  the  comment  that 
notification  should  be  expanded, 
sections  1819(g)(5)(C)  and  1919(g)(5)(C) 
of  the  Ad  are  clear  as  to  the  individuals 
and  organizations  that  would  have  the 
greatest  need  for  the  spedfied  siuvey- 
related  information.  We  believe  that  all 
interests  have  been  adequately 
represented  and  that  such  information  is 
easily  accessible  to  any  other  interested 
parties  either  through  their  respective 
professional  affiliations,  or  through  the 
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loeiqMPdUw 
must  notify  about 


lets  asked 


subsUndAfd  feelMsr  ef 

Coaunent:  JietMrel  M 
whether  the  Stele 
nH^uiraments  at  aactioDS  lB4BigM5MC) 
and  igi9is)(S)(C)  of  the  Act  apply  to 
surveys  fttkimmd  by  HCFA.. 

Response:  States  will  pfovide  Xbe 
notification  regSHllHS  of  who 
performad  the  survey  that  ideatiled  Ike 
substandard  quality  of  case.  For  all 
State-eperated  facilities,  as  «iietl  mt  non- 
State-operaled  facilities  which  are 
subject  to  a  Federal  survey.  HCFA  will 
nutify  the  State  of  the  finding  of 
substandaid  quality  of  care  so  that  the 
Stale  can  fulfill  the  notification 
requirements.  This  requirement  is  based 
on  the  rationale  that  the  State  "finds" 
noncampUance  when  it  is  notified  of  it 
by  HCFA.  This  approach  oenniU  use  of 
•xieting  State  syeteeas  and  centrahaas 
notification  efforts. 

Comment:  Some  commenters 
complained  that  in  cases  whaee  the 
facility  fails  to  provide  the  list  of 
residents  and  their  pbynirtisBS 
in  proposed  §48B.175(h)  (i 
in  this  rule  as  pai«n>h  §  4a8.a2S(gU. 
the  State  will  M  unable  te  comply  with 
the  State  notificetlep  leqiidsMnenU  in 
proposed  paragraph  (i)  (redesignated  in 
this  rule  as  paragraph  (hi).  If  ths  <scility 
provides  the  list  late,  the  State  will  miss 
iu  M-dM  deertHne  These  com— tms 
belieee  ttet-ftls  pemerapb  aheiildte 
rewritten  to  require  the  State  to  imm 
notice  «within  30  calendar  days  of 
receipt  of  the  resident/pbysiciaa 
information  from  the  faciUty. 

Aaaponstf  We  are  aooapting  this 
mfpHlian  mritb  some  modttittlam  aad 
are  sawMog  ledesignated  fmng^Wfh  fr ) 
to  reed.  "Net  later  than  20  calendar  days 
after  a  SNF  or  NFoa^pUes  erith 
paragreph  (g).  the 

written  netice  of  the  nonoompliaiux 
to—".  This  revisien  impeaes  the 
notification  lequirement  on  the  State 
onoe  4be  Stele  has  saoeAved  the 
mil  iii—y  la<eimaliiM  hon  thefadiity. 
Also.  §4B8.325(g)  provides  that 
facilities  that  fail  to  provide  the 
information  to  the  State  timely  %mil  have 
termination  or  alternative  reniedies 
impoaed. 

Comment:  A  few  commenters 
questioned  whether  there  weuM  be  a 
rrviait  prior  to  the  notification  to 
phyeioians  and  tenmstag  beerds.  and.  if 
so,  aad  ceneobesis  bed  been  made, 
whether  ■elifiratiBni  saaat  still  occur. 

Response:  The  Act  deee  aet  require 
revieita.  appeals  or  any  Other  jue- 
notificatian  aobvity  prior  la •aMficflbon 
to  pbysioiaBs  and  lirenriagh— di  If 
the  facility  does  manage  to  cotieot  the 


deficiuucies< 

quality  of  cars  and  have  <he  ooneotian 
Bubatantieted  by  Slate  or  Federei 
surveyors  beisaalkeiiettficatian,  diat 
nohficatiaai  sbauM  hrfkatf  that 
correctiaasiMwe  been  made.  Howevec. 
the  Act  iscleer  thet  pfayskaans  end 
licensing  boards  are  to  be  notified  whan 
the  facility  has  pnmdedaafaitoairiMd 
quality  of  core.  Tbwefuic.  Bifcutaiwhiiri 
quality  ef  caee  provided  befare 
corrective  ection  was  taken,  still  must 
bereooited. 

Comment:  A  few  commenters  wanted 
to  know  how  physicians  wall  know 
when  a  lacilitv,  prevkMsly  found  to 
have  ptovided  substandard  quality  of 
care,  hesaciiieved  comphance.  O^er 
commenters  questioned  whether 
physician  and  licensing  boarti 
notifications  are  sul^ect  to  an  appeal  b>' 
the  facihty.  and  if  so.  whether  the 
results  of  the  appeal  will  be 
conununicated  to  the  physicians  and 
licensing  board.  These  commenters aleo 
asked  what  becomes  of  this  information. 

Response:  There  is  no  statutory  basis 
for  notifying  pbysidsns  awre  than  ence 
about  a  facility's  conmlianoe  status. 
However,  these  is  »"**''Tg  to  pnchide 
facilities,  physkians.  or  Itomieing 
boards  bom  following  up  on  thisnxatter 
absent  a  statutory  or  regolatery 
requirement.  Physicians  are  h«e  to 
initiate  inquirMS  into  this  matter,  pist  as 
facilities  are  free  to  canted  physioens 
snd  linensing  beards  about  ueittive 
action  having  eocurrvd  lAer  the  faiitisd 
notification  by  tbe  State. 

While  the  notification  in  and  of  itself 
is  not  apaeelable.  psoviders  may  appeal, 
in  accoc^nce  with  perts  4M  «r  498.  as 
applicable,  e  finding  of  noacHBpiianae 
that  caused  a  naaedy  or  remediea  to  he 
impoaed.  However,  there  is  no  statutoiy 
basis  to  reqnre  thatieeults  of  fvovidar 


previcniifyaallAad  of  the  suk 
quality  of  am.  A^ain,  the  pitwiders  ore 
fireelo  notify  physiciaBS  and  licensing 
boards  flhout  the  aatoemaeallhaBe 
appeals  WBti  physitJMis  id  loearing 
boasds  an  &ee  1o  inquiieabaai  each 
matters. 

All  information  related  to  the  survey 
and  cprtificatiao  of  hdedicaee  and 
Medicaid  prewidsES  is  leteined  in 
accordance  with  Federal  and  State 
provider  survey  and  certtficetion 
records  retention  requirements. 

Section  488330    Certification  of 
Compliance  or  Noncompliance 

Conunent:  A  amall  mmsber  of 
commontsrs  suggested  ^lot  HCFA 
delegete  to  the  State  all  ei>irnoeBB«it 
responettnlities  lor  the  SNF  portion  of 
dually  participating  facilities. 


Qmuuenters  believe  that  States  have 
better  resources  to  perform  the 
enfoaoaHMBt  functions  and  this  solution 
would  eliminate  duplicative  efforts  and 
be  more  cost  efiective.  One  commenter 
further  suggested  that  tite  State  handle 
all  enforcement  responsibilitieE  for  adl 
SNFs. 

Beapuose:  We  cannot  accept  this 
soggestian.  Section  1819(b)(i]  oftheAat 
requires  the  Secretary  to  take  certain 
enforcement  actions  when  the  Secretary 
finds  either  through  his  or  her  own 
survey,  or  through  the  State's  survey, 
that  a  SNF  no  longer  meete  the 
requirements  set  forth  in  sactioa 
1819(b).  (c)  or  (d)  of  the  Act.  Thus,  wc 
do  not  have  the  authority  to  delegate  the 
enforcement  antfaarity  for  SNFs  to  tbe 
State. 

Comment:  A  few  cammenters 
believed  that  HCFA.  not  tbe  State, 
should  perform  dw  on-site  surveys  of 
State-opeiated  nnrsing  homes. 

Respoiae:  To  the  extent  poss&le,  we 
have  attempted  to  use  the  survey  and 
certificatioQ  pzocees  is  effect  h^om 
October  1, 1990,  whereby  the  survey 
agency  would  conduct  the  survey  and 
certify  compbapoce  or  noncomp  fiance 
with  Federad  sequiraHiBnts.  subiect  to 
HCFA  approval  as  necessary  ior  Sh8^. 
The  OBRA  'B7  lagislatien  made  a 
distinction  betwasB  fllale  operated  and 
non-State  operated  lacikties. 
Specifically,  <yBRA.  '«7  provided  that 
the  Secretary  would  be  responaftile  for 
certifying  State-operated  facilities.  Tebe 
as  consistent  as  possible  with  our 
preeent  survey  prooess,  we  proposed 
that  the  State  survey  agency  would 
conduct  all  surveys  (with  the  eicoeptioa 
of  validation  sarveys).  We  bofieve  that 
requiiing  survey  agencies  to  survey  all 
facilities  will  make  survejrs  for  all 
nursing  homes  in  a  State  more 
consistent  since  the  saone  entity  will 
conduct  all  surveys.  However.  HCFA 
would  maintain  theoertification 
responsibility,  thus  assuring  oversight 
as  envisioned  by  the  Act. 

Comment:  SesBS  commenters  were 
concerned  that,  ahhough  the  Secretary's 
determinatiiHi  of  a  &ciiity's 
nonoaopUanoe  lakes  precedence  over  a 
State's  finding  of  comphance.  the 
regulation  is  unclear  about  which 
agency^  leaMdiesoaDtrol  when  bo^ 
HCFA  and  the  State  determine  that  the 
fac^y  is  not  incompliance. 

Besponse:  When  both  tbe  Secretary 
and  'te  Stele  survey  agency  agree  that 
a  facility  is  not  in  compliance,  the  rules 
at  piapoeed  $488,232  (redesignated  as 
§«8e.4S2^UcUd)and  (el)  are  eppAied 
to  determine  whether  the  Secietary'svr 
the  State's  taming  and  choice  of 
remedies  controL 


Comment:  A  Sew  commenters  were 
unclear  about  whether  the  validation 
survey  and  the  certification  survey 
would  be  counted  as  separate  surveys 
for  saoction  purposes  because  the  denial 
of  payment  sanction  must  be  imposed 
whan  the  State  or  Secretary  finds 
substandaid  quality  of  care  through 
three  consecutive  standard  surveys. 

Response:  The  Secretary's  findmg  of 
noncompliance  during  a  validation 
survey  would  not  be  counted  toward 
three  consecutive  findings  of 
substandard  quality  of  cane.  Sections 
1819(h)(2)(E)  and  1919(h)(2)(D)  of  the 
Act  refer  to  facilities  being  found  to 
have  provided  substandard  care  under 
three  consecutive  standard  surveys 
conducted  under  sections  1819(g)(2) 
and  1919(g)(2)  of  the  Act,  respectively. 
Sections  1619(g)(2)  and  igi9(gK2)  of  the 
Act  describe  the  State's  standard  survey 
of  a  facility. 

ProspectivB  Providers 

In  the  proposed  rule,  we  asked  for 
public  comments  regarding  our 
requirement  that  prospective  providers 
be  in  full  compliani:e  wdth  the 
requirements  of  sections  1819  (b),  (c) 
and  (d)  and  1919  (b).  (c)  and  (d)  of  the 
Act  in  order  to  participate  in  the 
Medicare  and  Medicaid  programs, 
respectively. 

Comment:  Many  commenters  believe 
that  HCFA's  proposal  ignores  the 
concept  of  substantial  compliance 
because  the  proposed  regulations  define 
any  failure  to  comply  with  the 
regulations  as  a  deficiency.  The 
commenters  suggest  that  the  regulation 
be  rewritten  to  state  that  facilities  will 
be  judged  on  substantial  compliance.  A 
few  commenters  asked  if  a  deficiency 
with  a  KCfjpe  of  1  and  a  severity  of  1 
would  constitute  noncompliaiice  that  is 
sufficient  to  exclude  a  prospective 
provider  from  program  participation. 

Response:  After  carehilly  considering 
the  matter,  we  are  accepting  the 
commenters'  suggestion  to  incorporate 
the  concept  of  substantial  compliance  in 
the  regulation  as  the  standard  that 
prospective  providers  and  existing 
providers  must  meet  in  order  to  begin  or 
continue  to  participate  in  the  Medicare 
and  Medicaid  programs.  We  arrived  at 
this  conclusion  for  several  reasons. 

Based  oa  public  comments  and 
further  consideration  on  our  part,  we 
beheve  that  the  notion  of  perfect 
compliance,  as  discussed  in  the 
proposed  rule,  is  an  impractical  and. 
perhaps,  unrealistic  standard  for 
providers  or  prospective  providers  to 
meet  This  is  because  in  Ueu  of 
approximately  15  statutory 
requirements  with  which  facilities  had 
to  comply  before  OBRA  '67.  the  Act 


now  sets  forth  more  than  100 
requirements  that  facilities  have  to  meet 
in  order  to  participate  in  the  Medicare 
or  Medicaid  programs.  In  fact,  in  1992 
only  7.3  percent  of  all  nursing  homes 
surveyed  were  defidency-fiee.  Under  a 
regulatory  system  defined  by  condition 
and  standard  level  requirements,  su<ji 
as  the  system  in  place  for  many  years, 
we  found  that  almost  all  faciUties  that 
*vere  experiencing  only  minor  problems 
did  retain  program  eligibility  since  the 
system  allowed  for  some 
noncompliance  at  the  standard  level. 
That  is  no  longer  the  case.  By  vastly 
increasing  the  number  of  statutory 
requirements  that  facilities  have  to  meet 
in  order  to  meet  the  statutory  definition 
of  a  SNF  or  NF.  and  by  directing  the 
Department  to  do  away  with  its  former 
hierarchy  of  requirements,  the  Congress 
made  it  far  more  difficult  for  Polities  to 
meet  prerequisites  for  program 
participation.  As  discussed  above, 
however,  we  do  not  believe  that  the 
Congress  intended  to  write  into  law  a 
set  of  requirements  that  would  eliminate 
almost  all  providers  from  the  Medicare 
and  Medicaid  programs.  Accordingly, 
we  have  drawn  upon  the  principles 
enunciated  by  the  Institute  of  Medicine 
in  its  study  of  nursing  home  regulation 
that  helped  spawn  nursing  home 
reform, 

A  benchmark  of  the  IcM  study  was  its 
conclusion  that  the  focus  of  nursing 
home  regulation  should  be  on  resident 
outcomes  and  not  procedural 
requirements  that  do  not  always 
accurately  measure  whether  quality  care 
is  being  rendered.  Sections  1619  and 
1919  of  the  Act,  and  the  implementing 
regulations  at  42  CFR  Part  483,  as  well 
as  our  survey  process,  reflect  this  focus. 

We  believe  uiat  the  Act  sets  forth 
many  examples  of  requirements  which, 
if  violated  by  a  facihty.  would  not 
necessarily  expose  a  resident  to  the 
potential  for  anything  more  than 
minimal  harm,  much  less  actual  harm 
For  example.  §  1919(b)(3MC)  requires 
that  a  facility  conduct  a  resident 
assessment  for  each  individual  no  later 
than  14  days  after  admission.  If  a  faciUty 
were  to  conduct  almost  all  of  its 
assessments  in  compliance  tvith  this 
requirement,  but  failed  in  the  case  of 
only  one  resident  who  was  assessed  on 
the  15th  day  after  admission,  a  verj' 
narrow  reading  of  the  statute  would 
compel  a  conclusion  that  the  facihty 
was  out  of  compliance  and  thereby 
biled  to  meet  the  statutory  definition  of 
a  nursing  facihty  under  §  1919(a)  of  the 
Act.  This  kind  of  approach  to  nursing 
home  r^ulation.  as  we  alluded  to 
above,  would  he  unduly  harsh  and 
impractical  where  the  facility's  failure 
did  not  expose  die  resident  to  any  harm. 


Indeed,  it  may  be  the  case  that  the 

facility  prepared  an  exemplary 
assessment  for  the  one  resident  for 
whom  it  acAed  untimely.  The  same  type 
of  analysis  could  be  made  for  violations 
of  the  requirement  at  §  1919(cM2KB) 
regarding  the  requirement  to  be  given  at 
least  30  days  in  advance  notice  of  a 
resident's  transfer.  M^re  in  a  given 
case,  a  facihty  gives  29  days  advance 
notice,  the  question  might  better  be.  was 
there  a  potential  for  minimal  harm  as  a 
result  of  this  infraction  rather  titiin 
conclude  that  the  Act  was  violated  and 
expose  the  facility  to  one  or  more 
remedies,  even  where  the  resident 
experienced  no  more  than  the  potential 
for  minimal  harm. 

Accordingly,  we  are  defining 
"substantial  compliance"  at  §  488.301  as 
a  level  of  compliance  vi-ith  requirements 
of  participatfon  such  that  any  identified 
deficiencies  pose  no  greater  risk  to 
patient  health  and  safety  than  the 
potential  for  causing  minimal  barm. 
Thus,  while  a  facility  may  avoid  a 
remedy  even  if  it  fails  to  compfy 
perfectly  with  all  statutory 
requirements,  it  still  has  a  duty  to  each 
resident  to  provide  care  that  enhances 
the  chances  of  positive  outcomes  and 
avoids  negative  outcomes.  If  a  single 
resident  experiences  any  harm,  a  facility 
will  not  have  satisfied  its  statutory 
obligations.  Given  the  statute's  focus  on 
each  resident's  ri^  to  receive  quahty 
care,  and  the  facility's  mirrored 
obligation  to  provide  it.  we  t)elieve  that 
we  could  not  adopt  a  less  rigorous 
standard  of  comphance. 

We  acknowledge  that  there  might  be 
many  definitions  that  we  (x>uld  have 
chosen  from,  but  in  our  view  the 
definition  we  have  settled  upon  strikes 
the  appropriate  balance  that  best 
implements  the  statute,  the  foM  study, 
and  accommodates  both  facility  and 
resident  concerns. 

Second,  as  commenters  suggested,  we 
considered  the  lict  that  section 
1866(b)(2)  of  the  Act  altews  the 
Secretary  to  enter  into  provider 
agreements  with  faciUties  that 
"substantially"  meet  apphcabie 
requirements.  Although  there  is  no 
analogous  provision  in  the  Medicaid 
law  for  nursing  facilities,  we  are 
exercising  our  general  rulemaking 
authority  in  section  1 102  of  the  Act.  to 
extend  the  "substantiafity"  concept  to 
Medicaid  providers.  We  believe  that 
since  Congress  stressed  that  it  intended 
to  adopt  the  loM  recommendation  that 
the  same  requirements  apply  to  both 
Medicare  and  Medicaid  facilities,  it  is 
logical  to  recc^iize  substantial 
compliance  as  an  acceptable  standard  to 
meet  for  peurticipation  in  both  programs. 


UMI 
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As  vn  discuss  in  more  detsil  Ister  in 
this  prsunble.  the  scope  and  severity 
gradations  that  appeared  in  the 
ptopoaed  rule  will  only  serve  as  one 
example  of  how  States  can  detennine 
rameoies.  Purthennore,  we  are  removing 
the  numerical  designations  from  the 
scope  and  severity  measure.  In  response 
to  the  commenter  who  asked  if  a 
deficiency  at  a  scope  of  1  and  a  severity 
of  1  would  constitute  noncompliance 
sufficient  enough  to  exclude  a 
prospective  provider  from  program 
participation,  the  answer  is  no.  While 
we  are  not  mandating  the  use  of 
numerical  ranges,  if  States  use  such 
ranges,  and  if  a  1/1  designation  denotes 
a  deficiency  which  is  of  limited  scope 
and  wliich  has  caused  no  harm  and  is 
unUkely  to  cause  more  than  minimal 
harm,  a  facility  with  such  a  deficiency 
would  not  be  precluded  from 
participating  in  the  Medicare  or 
Medicaid  program. 

Comment:  Several  commenters  raised 
concerns  with  the  provision  that 
facilities  must  meet  all  requirements 
because  tiiey  wonder  how  many  follow- 
up  surveys  wrill  be  necessary  to        * 
asceriain  that  a  Iscihty  is  in  full 
compUance. 

Regpoiue:  As  we  discussed  earlier,  we 
reoooaklflfed  our  position  spelled  out  in 
the  proposed  rule  that  prospective 
providers  had  to  comply  perfectly  with 
all  requirements  to  participate  in  the 
Medicare  and  Medicaid  programs. 
Instead,  we  are  requiring  that  providers 
and  prospective  providers  be  in 
substantial  compliance  with  all 
requirements  in  order  to  participate  in 
both  programs.  If  a  State  survey  agency 
is  requested  to  conduct  more  than  one 
initial  survey  of  a  prospective  provider 
because  it  was  not  in  substantial 
compliance,  the  State  survey  agency 
will  have  the  flexibility  to  conduct 
follow-up  surveys  up  to  three  weeks 
af^er  the  facility  alleges  correction  of  the 
noncompliance  that  disqualified  it  from 
Medicare  and/or  Medicaid 
participation.  This  is  consistent  with 
section  2008  of  the  State  Operations 
Manual  which  established  3  weeks  as 
the  timeframe  in  which  the  State  should 
conduct  an  initial  survey  of  a 
prospective  provider  after  its 
notification  of  full  operation.  The  3< 
week  interval  is  necessary  to  allow  the 
State  survey  agency  adequate  time  to 
schedule  a  revisit,  and  gives  the 
prospective  provider  who  has  corrected 
noncompUance  the  opportunity  to 
demonstrate  that  it  is  capable  of 
continued  substantial  compliance. 

Comment:  Some  commenters 
suggested  adding  a  phrase  at  the  end  of 
the  sentence  in  §  488.330(b)(2)(ii)  to 
require  that  when  a  provider  has 


achieved  compliance,  the  State  can  only 
remove  the  remedy  if  the  State  has 
reason  to  beUeve  that  compliance  will 
be  maintained. 

Response:  We  accept  this  suggestion, 
but  only  with  regard  to  the  denial  of 
payment  and  State  monitor  sanctions 
imposed  for  repeated  substandard 
quaUty  of  care,  as  specified  at  sections 
1819(h)(2)(E)  and  1919(h)(2)(D)  of  the 
Act.  and  for  the  imposition  of  temporary 
management  as  specified  at  sections 
1819(h)(2)(B)(iii).  1919(h)(2)(A)(Ui).  and 
igi9(h)(3)(C)(iii)  of  the  Act.  Sections 
1819(h)(2)(E)  and  1919(h)(2)(D)  of  the 
Act  provide  that,  if  the  State  or 
Secretary  finds  substandard  quality  of 
care  on  three  consecutive  standard 
surveys,  the  State  or  the  Secretary  must 
impose  a  denial  of  payment  remedy  and 
monitor  the  fsciUty  until  the  faciUty  has 
demonstrated  to  the  satisfaction  of  the 
Secretary  or  State  that  it  is  in 
compliance  with  the  requirements  of 
sections  1819  (b),  (c),  and  (d)  and  1919 
(b).  (c).  and  (d).  and  that  it  will  remain 
in  compliance  with  such  requirements. 
Likewise  secUons  1819(h)(2)(B)(iii), 
1919(h)(2)(B)(iii)  and  1919(h)(3)(C)(iii) 
of  the  Act  specify  that  temporary 
management  must  not  be  lifted  until  the 
Secretary  or  State  has  determined  that 
the  facility  has  the  management 
capacity  to  ensure  continued 
compliance  with  all  the  requirements  of 
sections  1819  (b).  (c).  and*(d)  and  1919 
(b),  (c).  and  (d)  of  the  Act.  We  are,  as 
explained  earlier  in  this  preamble, 
imposing  a  substantial  compliance 
standard  for  the  purpose  of  imposing 
and  lifting  sanctions.  Therefore,  for  the 
above  mentioned  remedies,  we  are 
requiring  that  the  remedies  be  lifted 
when  the  facility  achieves  substantial 
compliance  and  the  facility  has 
demonstrated  to  the  Secretary  or  the 
State  that  substantial  compliance  can  be 
maintained.  There  is  no  statutory 
authority  for  the  continuation  of  any 
other  remedies  past  the  date  that  a 
facility  achieves  substantial  compliance. 
We  are  making  changes  to 
$488.330(b)(2)(ii)  accordingly  and 
corresponding  changes  to  proposed 
%  488.236  (redesignated  as  §  488.454). 

Conunenf .-  A  few  commentera 
recommended  amending  the  proposed 
text  to  provide  that  a  faciUty  that  is 
certified  meets  all  Federal  requirements, 
except  that  a  facility  may  be  considered 
to  meet  the  requirements  if  it  has 
requested  and  been  granted  a  waiver  by 
either  HCFA  or  the  State  survey  agency. 
Commenters  further  requested  that  we 
clarify  in  the  regulation  that  once  a 
waiver  is  granted,  the  existing  situation 
which  required  the  waiver  is  not 
considered  a  deficiency  for  the  purpose 
of  remedies  or  repeat  deficiencies. 


Response:  We  do  not  believe  the 
regulation  needs  to  be  changed.  Waiving 
requirements  renders  those 
requirements  not  applicable  to  a 
particular  facility  for  the  duration  of  the 
waiver.  If  requirements  are  not 
applicable  to  a  particular  facility,  that 
facility  cannot  be  out  of  comphance 
with  those  requirements.  Therefore, 
when  a  faciUty  has  been  granted  a 
waiver  of  certain  requirements,  there 
would  be  no  remedies  imposed  nor 
would  those  waived  requirements  be 
considered  when  looking  at  a  pattern  of 
repeated  noncompUance. 

Comment:  Some  State  commentera 
believed  that  the  proposed  rule  was 
unclear  about  when  the  certification  of 
compliance  or  noncompliance  would  be 
issued.  For  example,  in  the  case  of  a 
plan  of  correction,  would  HCFA  or  the 
State  certify  compliance  after  an 
acceptable  plan  of  correction  was 
received  or  would  noncompliance  be 
certified,  and  after  successnil 
completion  of  the  plan  of  correction,  a 
subsequent  certification  of  compUance 
be  issued. 

Response:  The  certification  of 
compliance  or  noncompUance  is  issued 
by  the  State  survey  agency 
approximately  20  to  25  days  after  the 
last  day  of  the  survey.  A  finding  of 
substantial  compliance  is  considered 
within  the  range  of  compUance  and 
would  receive  a  certification  of 
compUance.  A  certification  of 
compliance  would  be  issued  after  a 
certification  of  noncompUance  if,  as  in 
the  example  the  commenter  offers,  a 
facility  submits  a  plan  of  correction  and 
achieves  substantial  compUance.  The 
exact  mechanism  by  which  the  faciUty 
will  be  notified  of  the  subsequent 
certification  of  compliance  will  be 
specified  in  manual  instructions. 

Comment:  One  commenter  suggested 
that  HCFA  not  terminate  a  Medicaid 
provider  agreement  based  on  a 
vaUdation  survey  unless  there  is 
immediate  )eopardy  to  resident  health 
and  safety. 

Response:  We  continue  to  beUeve  that 
there  is  ample  authority  in  the  Act  for 
the  Secretary  to  terminate  Medicaid 
provider  agreements  in  situations  that 
do  not  pose  immediate  jeopardy.  First, 
section  1919(h)(3)(B)  of  the  Act  provides 
that  "(njothing  in  this  subparagraph 
shall  be  construed  as  restricting  the 
remedies  available  te  the  Secretary  to 
remedy  a  faciUty 's  deficiencies." 
Second,  section  1919(h)(3)(C)  of  the  Act 
provides  that  the  Secretary  may  provide 
for  other  specified  remedies.  We  view 
these  provisions  as  statutory  authority 
and  Congressional  intent  that  the 
Secretary  design  enforcement  remedies 
that  will  assist  in  effectively  assuring 


prompt  and  lasting  compliance  by 
nursing  facilities  that  serve  the 
Medicaid  population.  Tliird.  the  Act 
already  expressly  provides  for 
terminations  by  the  Secretary  in  non- 
immediate  jeopardy  cases.  SpecificaUy. 
sections  1919(h)(6)  and  191^)(7)  of  die 
Act,  by  their  own  tenns,  apply  to 
findings  of  noncompliance  by  the 
Secretary  when  there  is  no  immediate 
jeopardy  to  resident  health  and  safety. 
Each  of  these  provisions  speaks  to 
actions  of  the  Secretary  to  terminate  the 
provider  agreement  of  such  GaciUties. 
Accordingly,  we  are  not  accepting  the 
commenter's  suggestion. 

Comment:  A  &w  commenters 
recommended  that  we  revise 
§  488  330(d)(1)  to  remove  "nature  of 
noncompUance"  and  replace  it  with 
"basis  for  the  determination."  The 
commenters  suggested  that  the  word 
"nature"  was  not  specific  enough  and 
does  not  furnish  the  provider  with  the 
necessary  information  to  formulate  an 
appropriate  plan  of  correction  or 
response  to  deny  the  allegation.  Some 
commenters  further  suggested  that  the 
facility  should  be  provided  with  full 
information  that  supports  each  citation 
and  the  survey  agency's  decisions 
including  the  underlying  reason,  basis 
or  rationale  for  tlie  findings  of 
noncompliance  with  a  regulatory 
requirement 

Response:  We  are  not  accepting  this 
suggestion  because  we  believe  that  the 
Statement  of  Deficiencies  and  Plan  of 
Collection  Form  (HCFA-2567)  provide 
facilities  with  the  specific  information 
necessary  to  formulate  an  acceptable 
plan  of  correction.  To  include  such 
detailed  information  regarding 
deficiencies  in  the  notice  of 
noncompliance  would  be  dupUcative 
and  administratively  burdensome.  We 
also  are  not  accepting  the  suggestion  to 
replace  "nature  of  noncompliance"  with 
"basis  for  the  determination"  because 
we  beUeve  there  is  virtually  no 
substantive  difference. 

Comment:  A  few  commenters 
suggested  that  the  notice  of  a 
certification  of  noncompUance  should 
include  all  of  the  specified  items  in 
§  488.330(d)  and  not  only  some  of  them. 

Response:  We  agree  with  the 
commenters  and  are  amending 
§  488.330(d)  to  require  that  ail  of  the 
information  included  in  proposed 
paragraph  (d)  must  be  included  in  the 
notice. 

Coounent:  Many  commenters 
supported  our  proposal  to  impose 
remedies  prior  to  the  hearing,  and  noted 
that  from  the  per^>ective  of  the 
residents  and  their  tamiUes  this 
proposal  is  a  strength  of  the  proposed 
rules.  These  commenters  approved  of 


applying  remedies  once  the  violations 
are  found.  Consumer  groups 
emphasized  that  imposing  remedies 
prior  to  appeals  is  essential  to  carrying 
out  the  statutory  requirement  to 
"minimize  the  time  between 
identification  of  violations  and  the  final 
imposition  of  remedies".  They  also 
commented  that  the  loM  report 
expressed  a  similar  view,  stating  that 
HCFA  "should  develop  regulations  that 
would  allow  states  to  implement 
sanctions  prior  to  hearings  and 
appeals."  Many  commenters  stressed 
that  delays  in  enforcement  could  harm 
the  residents,  and  that  remedies  should 
not  be  delayed  pending  a  hearing.  One 
consumer  group  noted  that  immediately 
imposing  a  restriction  on  admissions 
while  a  hearing  is  pending  is 
particularly  effective. 

Many  commenters  also  indicated  that 
facilities  should  initiate  a  plan  of 
correctlun  immediately. 

Response:  We  agree  with  the  above 
comments,  and  are  adopting  procedures 
that  aUow  for  the  swifr  imposition  of 
remedies  prior  to  a  hearing.  We  beUeve 
that  the  intent  of  the  Act  was  that 
remedies  be  imposed  as  soon  as  possible 
in  order  to  protect  the  residents. 

Comment:  Several  commenters  were 
concerned  that  providing  hearings  only 
after  imposition  of  remedies  denied 
providers  their  rights  to  due  process. 
Many  commenters  recognized  that  in 
cases  of  immediate  jeopardy  to  resident 
health  or  safety,  pre-hearings  were  not 
necessary,  but  in  cases  in  which  there 
is  no  immediate  jeopardy,  they  favored 
a  hearing  prior  to  imposition  of  any 
sanctions.  Some  commenters  wanted 
HCFA  to  require  the  States  to  give  an 
informal  hearing  prior  to  imposition  of 
alternative  remedies  if  the  deficiencies 
do  not  pose  immediate  jeopardy  to 
resident  health  or  safety. 

A  few  commenters  recognized  that  the 
majority  of  courts  that  have  addressed 
the  issue  have  found  that  providers  are 
not  constitutionally  entitled  to  pre- 
hearing relief,  but  that  a  minority  of 
courts  have  found  that  hardships  are 
imposed  on  providers  and  residents 
when  no  pre-termination  process  is 
afforded.  These  minority-view  oouits 
have  found  faciUties  entitled  to  a  pre- 
termination  hearing  on  due  process 
grounds  when  no  pre-termination 
procedures  are  available. 

A  few  commenters  challenged 
HCFA's  reliance  on  the  court  cases 
which  have  upheld  post-termination 
hearings  on  the  grounds  that  these  cases 
involved  deficiencies  analogous  to 
immediate  jeopardy  situations.  These 
conunentefs  concede  that  in  immediate 
jeopardy  situations,  the  residents' 
interests  are  compelUng  enough  to 


permit  post-termination  reUef  to 
providers,  but  not  otherwise. 

Several  providers  noted  that  residents 
could  suffer  transfer  trauma,  the 
facility's  business  could  be  destroyed, 
and  faciUty  employees  could  lose  their 
jobs,  none  of  which  could  be  restored  if 
the  facility  were  ultimately  successful 
on  appeal.  A  few  commenters  noted  that 
a  prior  hearing  is  often  the  only 
safeguard  {gainst  a  mistake  or  incorrect 
judgment  of  a  less  experienced 
surveyor. 

A  few  people  commented  that  when 
penalties  become  incrementally  more 
severe  for  repe^ed  non-compUanoe.  and 
imposition  of  penalties  takes  into 
account  a  facility's  compUance  history', 
the  need  for  hearings  becomes  more 
critical. 

A  few  commenters  urged  that 
facilities  be  given  an  opportunity  to 
correct  deficiencies  before  any  remedy 
is  imposed. 

Response:  We  believe  that  post- 
sanction  hearings  are  entirely 
compatible  with  due  process.  Courts 
that  have  addressed  this  issue  have 
concluded  that,  because  the  facility  has 
numerous  opportunities  to  pre\  ent 
mistakes  from  oocurring  and  to  present 
its  side  of  the  story  both  during  the 
survey  process,  at  the  exit  inteniew. 
and  by  submitting  written  statements 
and  a  plan  of  correction,  due  process  is 
satisfied  by  the  avaiiabiUty  of  post- 
sanction  hearings.  See,  for  example  Case 
V.  Weinberger.  523  F.2nd  602  (2nd  Cir. 
1975),  Caton  Ridge  Nursing  Home  v. 
Califano.  596  F.2d  608  (4th  Cir.  1979). 
Green  v.  Casbman.  605  F.2d  945  (6th 
Cir.  1979).  Northlake  Community 
Hospital  V.  United  States,  654  F.'2d  1234 
(7th  Cir.  1981),  Geriatrics,  Inc.  v.  Harris, 
640  F.2d  262  (10th  Cir.  1981),  cert 
denied  454  US.  832. 102  S.Ct.  1295. 
Although  the  Supreme  Court  has  not 
directly  decided  the  issue  of  due 
process  requirements  when  a  provider  is 
terminated,  the  Court  has  decided  in 
O'Bannon  v.  Tou-n  Court.  447  U.S.  773, 
100  set  2467  (1980).  that  residents  are 
not  entitled  to  a  pre-tennination 
hearing.  The  Court  reached  this  result 
notwithstanding  the  fact  that  residents 
were  the  intended  beneficiaries  of  the 
provider  agreement  through  their 
entidement  to  high  quaUty  care. 
Moreover,  consistent  with  the  balancing 
of  interests  fonnula  first  enunciated  by 
the  Supreme  Court  in  Mathews  v. 
Eldridge.  434  U.S.  319  (1976),  we  have 
concluded,  first  and  foremost,  that  the 
pri\'ate  interest  that  feciUties  have  in 
their  continued  participation  in  the 
Medicare  and  htedicaid  programs  must 
give  way  to  the  Government's  interest  in 
protecting  the  heakh  and  safety  of  the 
resident  population.  Additionally,  in 
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light  of  the  opportimities  available  to 
providers  to  question  the  acxnuw:y  of 
survey  findings  at  various  points  during 
the  survey  process  including  during  the 
survey,  exit  conference,  and  through 
informal  meetings  with  State  or  Federal 
officials,  we  believe  that  the  chances  for 
an  erroneous  deprivation  are  quite  small 
when  compared  to  the  enormous  delay 
in  the  correction  of  noncomphance  that 
could  occiu*  were  hearings  to  be 
routinely  held  prior  to  the  institution  of 
remedies.  The  use  of  an  informal 
dispute  resolution  process,  to  be 
discussed  later  in  this  preamble,  should 
serve  to  reduce  even  further  the  chances 
of  an  erroneous  deprivation. 

Apart  from  the  support  of  case  law. 
the  nursing  home  reform  statutory 
provisions  clearly  reflect  the  desire 
expressed  in  the  enactment's  legislative 
history  that  remedies  be  applied  swiftly 
once  deficiencies  are  identified. 
Specifically,  sections  1919(h)(2)(A)  and 
(h)(3)(C)  of  tbe  Act  require  that  when 
States  and  the  Secretary  develop  criteria 
detailing  the  manner  in  which  remedies 
are  to  be  imposed  that  they  be  designed 
so  as  to  minimize  the  time  between  the 
identification  of  violations  and  final 
imposition  of  the  remedies. 
Additionally,  section  igi9(h)(8)  of  the 
Act  specifies  that  States  may  impose  a 
denial  of  payments  for  new  admissions, 
temporary  management,  and  facility 
closures  during  the  pendency  of  any 
hearing.  We  believe  it  would  be 
incompatible  with  these 
pronouncements  were  we  to  devise  an 
appeal  scheme  that  would  provide  for 
hearings  before  the  imposition  of 
remedies.  Moreover,  we  conclude  that 
this  is  the  case  regardless  of  whether  the 
facility's  deficiencies  pose  immediate 
jeopardy  to  resident  health  or  safety 
since  the  Act  makes  no  distinction  on 
this  basis  and  because  the  delay  in 
imposing  remedies  once  noncompliance 
has  been  identified  could  be 
considerable. 

Cbnunenf :  One  commenter  stated  that 
residents  should  have  the  right  to 
remain  in  their  nursing  homes  until 
after  the  alleged  deficiencies  are 
substantiated. 

Response:  The  Supreme  Court  has 
addressed  the  issue  of  the  right  of 
residents  to  a  pre-termination  hearing 
when  the  nursing  home  in  which  they 
reside  loses  its  Medicaid  agreement 
[O'Bannon  v.  Town  Court,  447  U.S.  773. 
100  S.  Q.  2467  (1980)).  The  Court  noted 
that  although  termination  may  be 
harmful  to  some  residents,  residents  are 
moved  to  a  complying  nursing  fadUty 
for  their  own  benefit,  so  that  they  can 
obtain  the  care  to  which  they  are 
entitled  as  Medicaid  residents.  The 
Court  noted  that  Medicaid  residents 


who  are  forced  to  move  may  have 
difficulty  locating  other  homes  they 
consider  suitable  or  may  suffer  both 
emotional  and  physical  harms  as  a 
result  of  the  disruption  associated  with 
their  move,  and  might  have  a  claim  for 
damages  against  the  nursing  home,  yet 
they  would  not  have  any  claim  against 
the  government  for  deprivation  of  an 
interest  in  Ufe,  liberty  or  property  (Id. 
447  U.S.  at  788, 100  S.Ct.  at  2476). 

As  discussed  more  fiilly  below, 
residents  do  have  opportunities  for 
giving  information  to  the  surveyors 
during  the  survey  process. 

Comment:  One  commenter  beUeved 
that  providing  pre-hearings  for 
monetary  penalties,  without  providing 
any  hearing,  formal  or  informal,  prior  to 
imposition  of  harsher  sanctions  is 
irrational. 

Response:  Pre-sanction  hearings  are 
available  when  monetary  penalties  are 
assessed  because  the  provisions  of 
section  1128A  of  the  Act  apply.  These 

Erocediu'es  require  pre-sanction 
earings  when  civil  monetary  penalties 
are  assessed.  As  discussed  above,  the 
statute  clearly  provides  for  the 
inunediate  imposition  of  remedies 
where  dvil  money  {penalties  are  not 
involved. 

Comment:  One  commenter  argued  in 
favor  of  a  written  appeals  process  prior 
to  revocation  of  the  facility's  Ucense. 

Response:  Termination  of  a  provider 
agreement  is  not  termination  of  a  license 
to  do  business;  therefore,  we  do  not 
accept  the  implication  that  pre- 
termination  hearings  should  be 
available  on  the  grounds  that  a  Ucense 
is  being  revoked,  especially  when  the 
statute,  legislative  history  and  case  law 
so  clearly  point  in  the  other  direction. 

Comment:  A  few  commenters  stated 
their  belief  that  HCFA  is  inappropriately 
extending  its  rulemaking  authority  to 
supersede  State  laws  which  provide  pre- 
sanction  hearings.  Some  commenters 
noted  that  current  Medicaid  regulations 
at  S  431.153(b)  allow  States  the  option  of 
providing  pre-hearings. 

A  few  commenters  stated  that  there 
was  no  statutory  basis  for  HCFA's 
proposal  to  eliminate  pre-sanction 
hearings  in  the  Medicaid  program,  and 
no  indication  that  the  Congress 
intended  to  eliminate  this  State  practice. 
These  commenters  noted  that  th«e  is  a 
material  difference  between  the 
Medicare  and  Medicaid  programs  in  the 
impact  of  not  having  a  pre-hearing 
available  because  nursing  homes 
usually  have  many  more  Medicaid 
residents  than  Medicare  residents.  They 
stated  that  loss  of  Medicaid 
reimbursement  has  a  greater  financial 
impact  than  the  loss  of  Medicare 
reimbursement. 


A  few  people  commented  that  the 
statutory  requirement  to  minimize  the 
length  of  time  between  identification  of 
deficiencies  and  imposition  of  remedies 
is  not  a  mandate  to  eliminate  the  time 
between  the  two  events. 

A  few  people  commented  that  the 
proposed  regulation  was  making 
terminations  so  easy  to  accomplish,  by 
providing  only  for  post-termination 
hearings,  that  the  Congressional  intent 
to  provide  alternatives  to  termination 
was  being  undermined. 

One  commenter  noted  that  the 
legislative  history  of  Public  Law  96-499, 
indicated  that  the  Congress  wanted 
providers  to  have  an  opportunity  to 
present  their  cases  at  an  informal 
hearing  prior  to  imposition  of  a 
sanction,  citing  H.R.  1169  at  56, 
reprinted  in  1980  U.S.  Code,  Cong,  k 
Admin  News,  5526,  5569. 

Response:  OBRA  '87,  as  discussed 
more  fully  above.  OBRA  '87  specifically 
provides  that  the  Secretary  must 
"minimize  the  time  between  the 
identification  of  violations  and  final 
imposition  of  the  remedies"  (see 
sections  1819(h)(2)(B)  and  1919(h)(2)(A) 
of  the  Act).  In  addition,  OBRA  '87 
provides  that,  "It  is  the  duty  and 
responsibility  of  the  Secretary  to  assure 
that  requirements  which  govern  the 
provision  of  care  (*  *   "in  both 
Medicare  and  Medicaid  facilities  *  •  *j 
and  the  enforcement  of  such 
requirements,  are  adequate  to  protect 
the  health,  safety,  welfare,  and  rights  of 
residents  and  to  promote  the  effective 
and  efficient  use  of  public  moneys." 
(Sections  1819(f)  and  1919(0  of  the  Act, 
emphasis  added). 

As  we  stated  in  the  proposed  rule,  we 
believe  that  there  are  compelling 
reasons  to  provide  for  an  appeals 
mechanism  under  Medicaid  that  is 
triggered  only  after  an  adverse  action 
has  gone  into  effect.  As  discussed  above, 
we  believe  this  scheme  most  accurately 
reflects  legislative  intent.  Additionally, 
we  believe  the  Act  gives  us  general 
rulemaking  authority  to  achieve  this 
objective  and  that,  in  particular,  we 
have  authority  to  regulate  the  timing  of 
State  Medicaid  hearings  that  may  be 
provided  in  accordance  with  section 
1919(h)(7)  of  the  Act.  We  also  see  no 
reason  why  the  rules  governing  the 
Medicaid  program  in  this  area  should  be 
any  different  than  those  governing  the 
Medicare  program  when  the  substantive 
requirements  affecting  providers  are 
exactly  the  same  and  the  enforcement 
options  are  virtually  identical. 

For  Medicaid,  the  only  hearing  a 
provider  will  receive  is  that  which  is 
provided  for  in  this  final  rule,  as 
determined  by  §  488.330(e)(4).  When 
States  hear  certificadon  and  licensure 


appeals  under  the  same  process,  that 
process  can  be  used  for  Medicaid 
purposes  as  long  as  it  does  not  go 
beyond  the  scope  of  the  hearing 
procedures  in  part  431.  Part  431  only 
provides  for  appeals  of  deficiencies  that 
lead  to  an  enforcement  remedy; 
therefore,  appeals  of  deficiencies  that 
did  not  lead  to  an  enforcement  remedy 
will  not  be  recognized  for  Medicaid 
purposes. 

As  stated  above,  we  believe  that 
residents  are  the  primary  beneficiaries 
of  the  Medicare  and  Medicaid  program, 
and  their  interests  are  paramoimt  The 
Second  Circuit  Court  of  Appeals  stated 
as  follows  in  Case  v.  Weinberger,  523 
F.2d  602.  607  (2nd  Cir.  1975): 

This  anticipated  damage  to  Mrs.  Case, 
which  is  certainly  serious,  does  not  compare 
favorably  with  the  government's  interest  in 
the  safety  of  her  patients.  A  nursing  focility's 
"need"  for  patients  has  nothing  to  do  with 
the  statutory  benefits  structure.  The  facility's 
need  is  incidental.  That  a  particular  nursing 
facility  cannot  survive  without  Medicaid 
participation  was  certainly  not  Congress' 
foremost  consideration  in  its  creation  of  the 
Medicaid  program.  This  is  not  to  derogate 
Mrs.  Case's  property  interest  in  her 
expectation  of  continued  participtation.  We 
must,  however,  place  that  right  in  proper 
perspective  with  regard  to  the  health  and 
safety  expectations  of  the  (>atients,  which 
expectations  the  Secretary  has  a  valid  interest 
in  protecting.  The  lienefits  to  a  nursing  home 
from  its  participaUon  in  Medicaid 
reimbursement  result  from  nothing  more 
than  a  statutory  business  relationship. 

The  above  comments  on  the 
relationship  of  providers  to  the 
Medicare  and  Medicaid  programs  were 
cited  with  approval  by  the  Tenth  Circuit 
Coiut  of  Appeals  in  Geriatrics  v.  Harris. 
640  F.2d  262,  265  cert  denied,  U.S. 
Supreme  Court  (1981). 

Comment:  Several  commenters 
offered  alternatives  to  the  proposed 
post-sanction  hearings.  Some  accepted 
HCFA's  goal  of  applying  remedies 
immediately,  but  proposed  that  States 
should  be  allowed  the  flexibility  to  use 
pre-sanction  hearings  in  limited 
circumstances. 

Some  wanted  the  option  to  use  pre- 
sanction  hearings  in  cases  where 
deficiencies  are  minor  and  States  have 
a  high  caseload  of  appeals  (presumably 
making  it  difficult  to  obtain  a  speedy 
post-remedy  hearing);  some  wanted  pre- 
sanction  hearings  in  all  cases  unless  the 
facihty  was  substantially  out  of 
compliance  or  the  deficiency  was 
deemed  life  threatening. 

Some  stated  that  although  the 
residents'  interests  prevail  when  the 
deficiencies  impair  their  safety,  the 
facility's  interests  should  prevail  when 
the  deficiencies  are  less  serious,  thereby 
justifying  pre-sanction  hearings.  For 


example,  some  commenters  agreed  that 
substandard  care  needed  to  be 
addressed  expeditiously,  prior  to  any 
hearing,  but  other  deficiencies  could  be 
addressed  after  an  expedited  appeals 
process. 

Some  proposed  a  balancing  test  imder 
which  the  procedures  would  vary 
according  to  the  interests  at  stake.  The 
residents'  interests  would  specifically 
be  balanced  against  the  musing  home's 
interests  on  a  case  by  case  basis.  A  post- 
sanction  hearing  would  be  held  in  cases 
of  immediate  jeopardy,  and  pre-sanction 
hearings  would  be  held  when  the  threat 
to  residents  was  less  extreme. 

Some  wanted  States  to  have  the 
option  of  providing  pre-sanction 
hearings  in  all  cases.  Some  wanted  to 
retain  the  present  State  option  in  the 
Medicaid  program,  to  provide  either  pre- 
termination  hearings  or  post- 
termination  hearings  which  must  be 
completed  within  120  days  of  the 
efliective  date  of  the  termination.  A  few 
commented  that  requiring  completion  of 
the  hearing  within  120  days  would 
alleviate  HCFA's  concern  that  pre- 
sanction  hearings  would  delay 
imposition  of  remedies. 

One  commenter  proposed  that  an 
existing  State  procedure  be  adopted, 
whereby  the  State  schedules  an  appeal 
within  30  days  of  receiving  a  request  for 
a  hearing;  an  impartial  decision  maker 
makes  a  recommendation  within  30 
days  of  the  hearing,  and  the  Secretary 
makes  a  final  decision  within  10  days. 
Another  proposed  a  10  day  filing  period 
for  requesting  an  appeal;  a  hearing  held 
within  30  days  of  request;  and  a 
decision  within  30  days  of  the  hearing. 

A  few  commenters  proposed 
minimizing  the  time  between 
identification  of  remedies  and 
imposition  of  remedies  by  instituting 
deadUnes  in  an  expedited  hearing 
process.  These  commenters  proposed 
imposing  time  periods  for  filing  of 
documents  by  all  parties,  and 
mandatory  deadlines  for  decisions  by 
hearing  officers. 

Some  commenters  proposed  allowing 
States  to  follow  their  own 
Administrative  Procediue  Act 
provisions. 

Some  submitted  State  license  laws  for 
our  consideration.  For  example,  under 
one  State's  Ucense  law,  deficiencies  are 
classified  based  on  whether  there  is  a 
substantial  probabiUty  of  death  or 
serious  mental  or  physical  harm  (Class 
A),  a  direct  threat  to  health,  safety  or 
welfare  of  a  resident  (Class  B),  or  no 
direct  threat  to  health,  safety  or  welfare 
of  a  resident  (Class  C).  Class  A 
violations  require  inunediate  abatement, 
subject  to  a  Court  injunction  for  failure 
to  abate;  Class  B  or  C  violations  require 


a  plan  of  correction  within  10  days 
(extendable  to  30).  Timeframes  are 
included,  providing  generally  for 
requesting  hearings  within  10  days  after 
notice,  and  providing  hearings  within 
30  days  of  request. 

Response:  We  are  not  accepting 
suggestions  that  would  require  pre- 
sanction  hearings  because  we  continue 
to  beUeve  that  residents  are  best  served 
if  remedies  are  imposed  promptly.  The 
residents  are  the  beneficiaries  of  the 
Medicare  and  Medicaid  programs,  and 
their  best  interests  are  the  motivating 
force  behind  OBRA  '87  and  these 
regulations.  We  are  not  mandating  post- 
remedy  hearings.  We  are  merely  not 
requiring  a  hearing  to  be  completed 
before  imposing  any  sanction  but  civil 
money  penalties.  Depending  on  the  size 
of  the  case  load  and  processing  times,  a 
State  could  complete  a  hearing  prior  to 
the  imposition  of  a  remedy,  but  to  be 
consistent  with  these  regulations  any 
hearing  would  need  to  be  conducted 
and  concluded  very  shortly  after 
noncompUance  was  identified. 
However,  we  acknowledge  that  the 
abiUty  to  provide  a  pre-sanction  hearing 
would  be  difficult  for  most  States. 

We  are  not  accepting  the  various 
proposals  on  timing  events  within  the 
hearing  process  itself.  With  respect  to 
Medicare,  some  of  these  time  periods 
are  established  by  the  Act,  as  is  true,  for 
example,  for  the  60  day  period  in  which 
to  appeal.  With  respect  to  both  Medicare 
and  Medicaid,  hearings  are  held  by 
independent  hearing  officers  who  are  in 
a  far  better  position  than  HCFA  to 
determine  how  quickly  various  hearings 
can  be  held. 

We  do  not  believe  that  State  Ucense 
law  is  analogous  to  Medicare  and 
Medicaid  provider  agreements.  As  we 
stated  above,  providers  have  entered 
into  agreements  with  Medicare  and 
Medicaid  in  which  they  have  agreed  to 
comply  with  Federal  requirements, 
including  the  requirements  appUcable 
to  remedies  for  noncompliance. 

Comment:  Several  commenters 
proposed  an  expUcit  review  period 
during  which  the  State  survey  agency's 
central  office  woidd  give  providers  an 
opportunity  to  question,  clarify  and 
develop  the  issues. 

Response:  We  are  adopting  this 
proposal  with  some  modification  to 
require  dispute  resolution  by  an  official 
in  the  survey  agency  and/or  HCFA 
regional  office.  See  discussion  under  the 
heading.  Dispute  resolution.  We  beUeve 
that  making  an  informal  dispute 
resolution  process  available  alleviates 
many  of  the  concerns  expressed  above, 
emd  gives  a  provider  an  opportimity  to 
present  its  side  of  the  story  to  the  survey 
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agency  and/or  regional  office  officials 
prior  to  imposition  of  remedies. 

Comment:  Sevaral  comm«nters 
wanted  a  right  to  appeal  all  deficiencies, 
even  if  no  remedy  was  imposed. 

Response:  We  are  not  accepting  this 
suggestion  because  if  no  remedy  is 
imposed,  the  provider  has  suffered  no 
injury  calling  for  an  appeal.  We  agree 
that  deficiencies  that  constitute 
noncompliance  and  that  result  in  a 
remedy  imposed  are  appealable  (except 
for  minor  remedies  such  as  State . 
monitoring). 

Comment:  Several  conunenters 
approved  our  plan  to  provide  a  single 
hearing  for  dually  participating  SNF/ 
NFs.  Chie  commenter  wanted  two 
hearings,  if  the  same  deficiency  was 
dted  by  two  survey  agencies,  unless  the 
provider  requested  a  single  hearing. 

Response:  We  are  adopting  a  single 
hearing,  as  proposed,  in  accordance 
with  procedures  in  42  CFR  part  498. 
because  we  believe  that  it  would  be 
extremely  burdensome  and  costly  for 
the  government  to  participate  in  two 
hearings.  Witnesses  would  need  to 
testify  twice,  in  different  locations. 
Attorneys  would  be  required  to  prepare 
for  two  separate  proceedings,  and 
respond  to  two  different  sets  of 
procedural  rules.  Further,  because  the 
two  hearings  would  be  based  on  the 
same  set  of  facts,  a  second  hearing  is  not 
necessary.  Before  OBRA  '87,  the 
practice  was  to  provide  one  hearing  for 
dually  p>artidpating  facilities,  in 
accordance  with  procedures  at  42  CFR 
part  498,  and  this  proved  to  be 
satisfactory. 

Comment:  One  commenter  stated  that 
the  ombudsman  should  participate  in 
the  hearing  because  sections 
712(a)(3)(E).  and  712(a)(5)(B)(iv)  of  the 
Older  Americans  Act  Amendments  of 
1992  authorize  ombudsmen  to  represent 
the  interests  of  the  residents  before 
governmental  agencies. 

Response:  We  are  not  adopting  tiiis 
suggestion  because  residents  are  not  a 
party  to  the  Medicare  or  Medicaid 
agreements  between  providers  and 
HCFA  or  the  State  agency.  Moreover, 
the  entire  process  of  siu^eys. 
determining  compliance  or 
noncompliance,  and  citing  deficiencies 
is  a  process  designed  to  protect  the 
interests  of  the  residents.  The 
ombudsman  can.  of  course,  advise  the 
survey  agency  of  any  concerns  relevant 
to  a  particular  facility. 

Conunent:  A  few  conunenters 
suggested  that  States  should  be 
necessary  parties  in  any  hearing,  stating 
that  when  HCFA  decertifies  facilities 
the  results  of  the  survey  could  be  used 
as  evidence  that  the  Stale  survey  agency 
was  negligent  in  surveying  the  facility. 


Response:  This  ccmun«it  apparently 
refers  to  deoertificatian  of  a  facility  after 
a  HCFA  vaUdation  survey.  We  are  not 
adopting  this  proposal,  because  in  any 
hearing  the  parties  to  the  hearing  are  the 
complainant  (the  provider,  in  this  case) 
and  the  party  who  made  the  decision 
about  which  the  complaint  is  made 
(HCFA  in  the  case  of  a  validation 
survey). 

Comment:  A  few  commraiters 
recommended  that  residents  be 
permitted  to  be  parties  in  any  hearings, 
to  ensure  that  terminations  are  used 
only  as  a  last  resort.  A  few  also  wanted 
residents  to  be  able  to  initiate  challenges 
through  the  appeal  process  when  either 
HCFA  or  the  State  failed  to  apply 
remedies  when  appropriate.  A  few 
wanted  residents  to  be  notified  of 
enforcement  actions  at  the  same  time  a 
nursing  home  is  notified. 

Response:  We  are  not  adopting  these 
suggestions,  because  we  believe  that  the 
needs  of  the  residents  to  be  heard  are 
addressed  in  other  ways.  As  a  threshold 
matter,  the  Supreme  Court  has  already 
concluded  in  the  previously  cited 
O'Bannon  decision  that  residents  do  not 
have  a  right  to  a  pre-termination  hearing 
when  the  facility  in  which  they  reside 
faces  a  provider  agreement  termination. 
Whether  residents  might  testify  to  a 
facility's  compUance  or  noncompUance, 
arguments  on  both  sides  of  the  issue  are 
already  being  made  by  either  the 
government  or  the  providw.  Certainly,  a 
provider  has  every  incentive  to  state  its 
case  that  it  was  in  compliance  with 
certification  requirements  and  that  it 
ought  not  be  the  subject  of  an  adverse 
action. 

On  the  other  hand,  if  residents  were 
interested  in  contributing  to  the  case 
against  a  facility ,  whatever  evidence 
they  might  have  could  be  shared  with 
surveyors  before,  during,  or  after  the 
completion  of  a  survey.  Residents  have 
always  had,  and  will  continue  to  have, 
opportunities  to  discuss  facihty 
conditions  with  surveyors  either 
individually  or  in  group  meetings,  and 
always  have  the  ri^t  to  comment  on  the 
care  they  are  receiving.  Except  when 
there  is  immediate  jeopardy  to  resident 
health  or  safety,  the  States  and  the 
Secretary  have  very  broad  discretion 
under  the  Act  to  select  among 
enumerated  remedies,  just  as  we  beUeve 
it  is  not  for  Cacihties  to  choose  what 
remedies  they  should  be  subject  to.  we 
do  not  beheve  that  facility  residents 
should  make  that  choice  either. 

Comment:  Many  conunenters  favored 
an  informal  procedure  to  challenge  the 
survey  agency's  findings  prior  to  making 
the  Statement  of  Deficiencies  (HCFA- 
2567)  final 


Response:  As  discussed  in  the  section 
entitled.  Dispute  Resolution,  we  are 
accepting  this  proposal  and  are 
providing  for  such  a  process  in 
§488.331.  We  believe  that  such  a 
process  will  alleviate  many  of  the 
concerns  expressed  on  providing  only 
post-sanction  formal  hearings. 

Comment:  A  fisw  commentera  noted 
that  the  existing  appeals  regulations  at 
42  CFR  pari  498  should  be  amended  to 
reflect  the  additional  issues  which  can 
now  be  appealed  in  addition  to 
termination. 

Response:  We  agree  and  are  amending 
§  498.3  to  make  it  clear  that 
noncompliance  leading  to  an 
enforcement  remedy  (other  than  State 
monitoring)  is  appealable.  These 
changes  are  identified  in  section  V.  of 
this  preamble.  Additional  Conforming 
Changes. 

Comment:  Several  conunenters 
proposed  that  wre  clarify  when  sanctions 
are  to  be  imposed.  Some  feared  that 
sanctions  would  be  imposed  by  the 
survey  team  onsite  as  soon  as  a 
deficiency  is  cited.  Some  wanted 
clarification  that  the  State  survey  agency 
would  be  given  a  reasonable  period  of 
time  in  which  to  review  surveyor 
findings  in  order  to  decide  upon  a 
sanction. 

Response:  It  is  not  oiu  intent  that  the 
survey  team  impose  remedies. 
Moreover,  the  appropriate  agency  for 
imposing  remedies  cioes  not  do  so  prior 
to  the  time  the  facility  receives  written 
notice  of  the  noncompliance  and 
written  notice  of  the  remedy(ies)  to  be 
imposed.  The  siuvey  agency  will  have 
time  to  review  the  fLndings  and  make  a 
decision  as  to  compliance  or 
noncompliance,  and  recommend  a 
remedy  or  remedies  to  the  appropriate 
State  entity  or  to  HCFA.  depending  on 
whose  decision  controls  as  specified  at 
sections  1919(h)(6)  and  (7)  of  the  Act. 

Comment:  A  few  commentere  wanted 
clarification  of  the  timing  and  meaning 
of  a  certification  of  noncompliance 
specified  in  proposed  §  488.180(d).  the 
notice  of  hearing  given  specified  in 
proposed  §  431.153(e).  and  the  notice  of 
imposition  of  remedies  specified  in 
proposed  §488. 202(f). 

Response:  Under  section  1864  of  the 
Act,  the  State  survey  agency  certifies  to 
HCFA,  in  a  document  called  a 
"Certification  and  Transmittal,"  the 
status  of  a  facility's  compliance  with  the 
statutory  and  regulatory  requirements. 
In  certain  situations.  HCFA  itself  makes 
the  decision  on  whether  a  facility 
complies,  as  is  the  case  for  State 
facilities  and  in  the  case  of  validation 
surveys.  This  certification  of 
compliance  or  ncuicompliance  is  a 
decision  made  by  one  of  the 


governmental  agencies  (HCFA  or  the 
State)  prior  to  notification  of  the 
provider. 

If  a  certification  of  noncompUance  is 
made,  the  provider  is  notified  in 
accordance  with  §  488.330(c).  U  is 
usually  notified  in  a  separate  notice  of 
remedies  to  be  imposed,  in  accordance 
with  §  488.402(f).  (There  may  not  be  two 
separate  notices  in  the  case  of 
immediate  jeopardy.)  Except  for  the 
imposition  of  civil  money  penalties, 
providers  are  given  notice  before  the 
effective  date  of  all  remedies.  In  the  case 
of  civil  money  penalties,  providers  are 
given  a  pre-sanction  hearing  before  civil 
money  penalties  can  be  collected.  The 
notice  given  to  the  provider  includes  a 
notice  of  the  remaining  noncompliance, 
(even  if  there  was  a  prior  notice  of 
deficiencies  constituting  noncompliance 
found  on  the  survey)  and  notice  of  an 
opportunity  to  request  a  hearing,  in 
accordance  with  §  431.153(d)  and 
§  498.20(a). 

If  a  hearing  is  requested,  the  hearing 
must  include  the  components  specified 
in  §431. 153(e).  Note  that  the 
requirement  in  §  431.153(e)  that  the 
facility  receive  notice  and  a  copy  of  the 
statement  of  deficiencies  is 
accomphshed  prior  to  the  hearing,  in 
accordance  with  §431. 153(d). 

We  do  not  beUeve  that  the  regulations 
need  to  be  re-written  to  achieve  the 
above  intended  result.  Providers  will  be 
given  notice  of  any  deficiencies  if  HCFA 
or  the  State  survey  agency  determines, 
that  is,  certifies  noncompUance.  They 
will  also  be  given  notice  of  any 
remedies  that  are  imposed,  and  notice  of 
their  right  to  request  a  hearing. 
Comment:  A  tew  commenters 
requested  that  the  notice  given  to  the 
provider  include  not  only  the 
deficiencies  found  and  the  remedies 
selected  but  also  the  severity/scope 
rating  for  each  deficiency.  These 
commenters  wanted  an  opportunity  to 
appeal  the  severity/scope  ratings. 

Response:  We  are  not  accepting  this 
comment  As  we  discuss  later  in  this 
preamble,  with  the  exception  of  certain 
civil  money  penalties,  providers  wiU 
not  have  the  opportunity  to  appeal  the 
scope  and  severity  of  deficiencies. 

Comment:  Many  States  commenting 
on  this  section  believe  that  the  HCFA 
finding  of  noncompUance  should  not 
supersede  a  State  survey  agency 
certification  of  compliance  when  both 
are  available.  States  assert  that  State 
surveyors  are  more  famiUar  with  the 
operation  of  specific  facilities  in  the 
State  and  that  HCFA's  surveyors  may 
impose  remedies  because  of  their  lack  of 
familiarity  with  a  particular  facility. 

Response:  Section  1919(g)(3)(A)  of  the 
Act  mandates  that  the  Secretary's 


determination  as  to  the  fadUty's 
noncompUance  is  binding  and 
supersedes  that  of  the  State  survey. 
Moreover,  HCFA  surveyors  do  not 
impose  remedies.  Rather,  the  managerial 
staff  in  the  HCFA  regional  offices  dedde 
on  the  most  appropriate  remedy  to  be 
imposed.  Therefore,  we  are  not 
accepting  this  suggestion. 

Section  488.332    Investigation  of 
Complaints  of  Violations  and 
Monitoring  of  Compliance 

Comment:  A  few  conunenters  said 
that  the  certification  and  vaUdation 
siuveys  constitute  imreasonable 
administrative  searches  which  \'iolate 
the  Fourth  Amendment  They  stated 
that  routine  inspections  require  a 
warrant  imless  the  siuvey  is  initiated  in 
accordance  with  neutral  criteria  and  the 
surveyor's  discretion  is  limited  by  an 
administrative  plan  defining  the  scope 
and  procedure  of  the  inspection,  citing 
Barlow's  Inc.,  436  U.S.  at  323  and 
Donovan  v.  Dewey,  452  U.S.  594  (1981). 

A  few  commented  that  warrantless 
complaint  investigations  also  violate  the 
Fourth  Amendment  because  the 
proposed  rule  provides  no  assurance 
that  investigations  are  justified  and 
because  the  proposed  rule  contains  no 
limits  on  time,  place,  scope  and  manner 
of  any  complaint  invesUgation. 

Response:  Providers  have  consented 
to  certification  and  vaUdation  surveys 
and  to  complaint  investigations  by 
choosing  to  participate  as  providers  in 
the  Medicare  or  Medicaid  programs,  or 
both.  As  indicated  previously,  the 
Supreme  Court  has  long  upheld 
warrantless  searches  of  closely  regulated 
businesses,  and  the  nursing  home 
industry  is  no  exception.  Moreover, 
section  1128(b)(12)  of  thej\ct  provides 
for  the  exclusion  fi-om  the  Medicare  and 
Medicaid  programs  of  an  individual  or 
an  entity  who  denies  access  to  the 
Secretary  or  the  State  agency  for  the 
purpose  of  a  survey  to  determine  a 
provider's  compUance  with  Federal 
requirements. 

Comment:  Some  commenters 
suggested  that  we  require  coordination 
of  complaint  investigations  with  the 
State  or  local  ombudsman  program. 

Response:  The  Act  does  not  require 
the  State  to  coordinate  complaint 
investigations  with  ombudsman 
programs.  However,  under  the  Act,  each 
State  is  required  to  notify  the  State  long- 
term  care  ombudsman  of  its  findings  of 
noncompUance  as  specified  on  the 
HCFA-2567.  with  any  of  the 
requirements  pertaining  to  provision  of 
services,  resident  rights,  or 
administraUon  and  other  matters.  The 
State  also  provides  the  long  term  care 
ombudsman  with  any  report  of  adverse 


action  (spedfied  at  §  488.406  of  this 
rule)  imposed  on  a  fadUty.  We  are 
including  the  requirement  for  disclosing 
such  information  to  long  term  care 
ombudsman  at  §  488.325. 

Comment:  Some  commenters  beUeved 
that  §  488.332  should  include 
procedures,  induding  timing, 
evaluation  of  severity,  and  protocols,  to 
be  used  in  the  investigation  of 
complaints  of  violations  of  partidpation 
requirements.  These  commenters 
offered  a  variety  of  specific  procedtues 
to  be  induded  in  this  regulator)'  section. 
Also,  commenters  suggested  that  the 
State  investigate  all  complaints 
received,  while  other  commenters 
suggested  giving  States  flexibiUty  to 
determine  whether  there  is  a  reasonable 
basis  for  an  investigation. 

Response:  As  explained  fully  in  the 
preamble  to  the  proposed  rule,  sections 
1819(g)(4)(A)  and  1919(g)(4)(A)  of  the 
Act  require  each  State  to  maintain 
procedures  to  investigate  complaints  of 
violations  of  Federal  participation 
requirements.  AdditionaUy,  the  State 
Operations  Manual  has  prescribed 
procedures  State  agencies  must  follow  if 
complaints  involve  Medicare  and/or 
Medicaid  faciUties.  We  beUeve  these 
procediues,  which  are  subject  to 
ongoing  revisions,  provide  basic 
minimum  instructions,  with  sufficient 
flexibility,  for  State  agencies  to  follow 
when  investigating  complaints. 

We  do  not  beUeve  that  it  would  be 
reasonable  or  economically  feasible  to 
require  States,  especially  those  with 
remotely  located  facilities,  to  siuvey  all 
facilities  for  which  complaints  are 
received.  The  experience  of  State  siuvey 
agencies  has  shown  that  many 
complaints  are  either  groundless  or  are 
not  potential  violations  of  requirements 
for  certification.  This  position,  however, 
does  not  reUeve  the  States  from  their 
responsibilities  to  properly  evaluate  and 
investigate  all  complaints  that  may 
affed  a  faciUty's  certification. 

To  ensure  these  responsibilities  are 
properly  carried  out,  §§  488.318  and 
468.320  of  these  rules  and  sections 
1819(g)(3HC)  and  1919(g)(3)(C)  of  the 
Act  require  that  the  Secretar)'  provide 
appropriate  remedies  when  a  State  fails 
to  perform  survey  and  certification 
responsibiUties  required  under  the  Act 
In  addition.  HCFA  evaluates  the 
Medicare/Medicaid  sur\'ey  and 
certification  performance  of  State  survey 
agencies  with  the  State  Agency 
Evaluation  Program  (SAEP).  The  SAEP 
identifies,  among  other  fadors.  State 
actions  with  regard  to  the  investigation 
of  complaints.  In  Federal  fiscal  year 
1992,  the  SAEP  assessment  of  the  Sute 
agency's  timely  processing  of  general 
certification  related  complaints 
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indicated  that  on  a  national  average 
between  90  and  99  percent  of  all  general 
certification  related  complaints 
reviewed  in  the  sample  were  procesaed 
in  a  timely  manner.  The  evaluation 
included  determining  if  allegations 
which  may  involve  immediate  jeopardy 
were  investigated  within  two  working 
days  of  receipt  and  also  determining  if 
non-immediate  jeopardy  complaints 
were  procesaed  in  accordance  with 
existing  State  agency  procedures  for 
prioritizing  and  investigating  general 
certification  related  complaints.  The 
SAEP  data  for  fiscal  year  1992  also 
confirmed  that  in  the  sample  of 
complaints  reviewed,  which  included 
general  certification  related  complaints, 
complaints  against  accredited  hospitals 
and  violations  of  section  1867  of  the  Act 
(Examination  and  Treatment  for 
Emergency  Medical  Conditions  and 
WoQien  in  Labor),  between  90  and  100 
percent  of  complaints  were  collected, 
logged,  referred  and  acknowledged  in 
accordance  with  the  guidelines 
provided  in  the  State  Operations 
Manual  and  specific  policy  memoranda. 
Any  inappropriate  State  actions  are 
discussed  with  State  survey  agency 
management  and  reconciled 
accordingly. 

Comment:  Some  commentere 
suggested  that  the  regulations  state  that 
complaints  may  be  accepted  from 
anonymous  sources  or  provide  for  the 
anonymity  of  complainants  if  requested. 

Response:  We  recognize  there  are 
instances  when  it  is  necessary  to  protect 
the  identity  of  a  complainant  to  avoid 
possible  reprisal.  In  keeping  with  this. 
States  are  instructed  in  the  State 
Operations  Manual  to  take  appropriate 
precautions  to  protect  a  complainant's 
anonymity  and  privacy,  if  possible. 
While  we  do  not  helieve  we  can 
guarantee  anonymity  should  an  adverse 
action  result  from  the  investigation,  we 
would  expect  that  ultimately  the  issue 
before  a  trier  of  foct  would  be  the 
substantial  compliance  or 
noncompliance  with  certification 
requirements,  not  the  identity  of  the 
individual  who  brought  the  ^legation  to 
the  survey  agency's  attention.  We  are 
nvising  §  488.332  io  provide  that,  if 
possible,  the  State  survey  agency  takes 
appropriate  precautions  to  protect  a 
complainant's  anonymity  and  privacy. 

Comment:  Many  commenters  asked 
for  an  explanation  of  the  term 
"monitoring"  used  in  this  section.  There 
seemed  to  be  a  pervasive  thought  that 
the  term  as  used  in  this  section  was 
analogous  to  the  remedy  of  "State 
monitoring"  found  in  §488.406. 

Response:  We  twUeve  the  term 
"monitoring,"  as  found  in  section 
1819(g)(4)  and  1919(g)(4)  of  the  Act.  is 


intended  to  encompass  the  entire  stuvey 
process,  which  is  to  ascertain  whether  a 
facility  is  in  substantial  compliance 
with  the  requirements  for  participation 
in  the  Medicare  or  Medicaid  programs, 
or  both.  The  use  of  this  term  in  this 
section  of  the  rules  should  not  be 
construed  as  to  alter  the  protocols  for 
long  term  care  stuveys  which  are  found 
in  the  State  Operations  Manual. 

Section  488.332(b)  gives  States 
flexibility  to  visit  facilities  at  their 
discretion  in  order  to  detetniine 
whether  or  not  they  are  in  compliance 
with  program  requirements.  It  should 
not,  as  some  commenters  felt,  be  an 
option  whether  or  not  to  follow  up  on 
deficiencies  cited  on  previous  visits. 
(Note  the  following  comment  and 
response  regarding  follow  up  visits.) 

Finally,  we  are  changing  tne  title  of 
this  section  so  that  "monitoring"  is 
distinct  and  separate  from  complaint 
investigation. 

Comment:  Commenters  asked 
whether  or  not  follow  up  visits  for 
determining  correction  of  all  cited 
deficiencies  must  be  conducted. 

Response:  The  proposed  rules  do  not 
change  oiu-  position  regarding  the 
scheduling  and  conduct  of  follow  up 
visits.  This  position  is  described  in  the 
State  Operations  Manual.  Correction  of 
noncompliance  must  be  verified  by 
some  type  of  follow  up  activity;  albeit, 
not  necessarily  by  an  on-site  visit.  The 
timing  of  follow  up  visits  must  be 
determined  by  factors  such  as  the  effect 
of  the  noncompliance  on  the  care  of  the 
facihty's  residents  and  the  date  of 
correction  specified  in  the  provider's 
plan  of  correction. 

Comment:  Some  commentere 
suggested  that  investigations  of 
complaints  regarding  violations  of 
participation  requirements  be  solely  the 
responsibility  of  the  State  survey 
agency.  Other  commenters  maintained 
that  necessary  referrals  are  not  being 
made  to  other  State  agencies. 

flesponse.- The  Act  provides  that  a 
State  may  maintain  and  utilize  a 
specialized  team  for  the  purpose  of 
identifying,  surveying,  gathering  and 
preserving  evidence  and  does  not 
specify  that  such  team  be  part  of  the 
survey  agency.  However,  iif  a  State  uses 
a  speciaUzed  team  that  is  not  put  of  the 
survey  agency,  the  State  survey  agency 
is  not  absolved  of  its  responsibility  to 
properly  document  complaints  and  their 
Bndings  and  take  required  certification 
action  with  resi>ect  to  a  facility's 
Medicaid  or  Medicare  participation,  or 
both. 

In  keeping  with  this  responsibility, 
we  are  strengthening  $  488.332  by 
requiring  that,  if  arrangements  have 
been  made  with  other  State  components 


for  hivestigation  of  complaints,  the  State 
must  have  a  means  of  communicating 
information  among  appropriate  entities, 
and  the  State  survey  agency  retains 
responsibility  for  the  investigation 
process. 

Also,  we  are  adding  a  paragraph  to 
§488.335  requiring  that  State  survey 
agencies  consider  complaints  of  neglect, 
abuse  or  misappropriation  of  resident 
property  by  an  individual  used  by  a 
facilify  to  provide  services  to  residents 
as  a  potential  reQection  on  a  facility's 
compliance  with  Medicaid  and/or 
Medicare  participation  requirements. 

Comment:  Some  commentere 
expressed  concern  about  the  use  of  an 
attorney  on  a  specialized  investigation 
teem. 

Response:  The  Act,  at  sections 
1819(g)(4)  and  1919(g)(4),  refers  to  an 
"attorney"  as  well  as  other  professions 
(auditor,  appropriate  health  care 
professionals)  to  describe  examples  of 
various  disciplines  that  may  be  used  to 
make  up  specialized  teams  to 
investigate  violations  of  requirements  by 
nursing  facilities  or  skilled  nursing 
facilities  and,  in  a  broader  sense,  to 
monitor  all  facilities  for  compliance 
with  the  requirements  of  sections 
1819(b),  (c),  and  (d)  and  1919(b),  (c), 
and  (d)  of  the  Act. 

We  did  not  intend  that  attorneys  be  a 
routine  part  of  such  teams;  however,  the 
language  of  the  Act  and  proposed  rules 
gives  States  a  broad  choice  of 
occupations  from  which  to  choose  for 
the  survey  and  certification  process. 

Comment:  Several  commenters 
requested  that  a  facifity  have  prior 
notice  of  a  complaint  investigation  to 
notify  its  attorney  in  those  instances 
when  an  attorney  is  part  of  the 
specialized  complaint  investigation 
team. 

Response:  Notifying  a  facility  in 
advance  of  a  complaint  siuvey  so  that 
its  attorney  might  be  present  is,  in  fact. 
announcing  the  survey.  To  do  so  is 
inconsistent  v/ith  HCFA  policy,  which 
intends  that  as  many  siuveys  as  possible 
be  unannounced. 

Comment:  A  few  commenters 
identified  specific  areas  of  concern  in 
the  complaint  investigation  process. 
These  concerns  stemmed  from  the 
general  comment  that  the  complaint 
investigation  team  may  not  have  proper 
training. 

Response:  We  appreciate  the  concern 
of  these  commentera  who  recognize  that 
the  investigation  and  resolution  of 
complaints  is  a  critical  certification 
activity  requiring  properly  trained 
investigatore,  and  we  will  consider 
these  concerns  as  we  strive  to 
continually  improve  our  training 
courses.  However,  we  believe  that  the 


expertise  of  a  special  investigation  team 
and  the  overall  State  survey  agency 
responsibilify  for  cc»nplaint 
investigations  provides  a  coordinated 
effort  that  assures  that  the  complaint 
investigation  process  is  executed  by 
properly  trained  individuals.  Sections 
1819(g)(4)  and  1919(g)(4)  of  the  Act 
provide  that  the  State  may  maintain  and 
utilize  a  speciaUzed  team  which  may 
include  an  auditor,  an  attorney,  and 
appropriate  health  care  professionals  to 
identify,  survey,  gather  and  preserve 
evidence,  and  carry  out  appropriate 
enforcement  action  against  substandard 
facilities.  The  discipline,  specific 
training,  and  education  of  such  a 
specialized  team  provides  the  narrow 
focus  that  is  often  essential  to  conduct 
a  comprehensive  complaint 
investigation.  The  State  survey  agency 
has  the  overall  survey  and  certification 
responsibilify  and  expertise  that  assures 
that  siuA^eyors  can  ascertain  when 
Medicare  and  Medicaid  facilities  meet 
participation  requirements. 

Comment:  A  few  commenters 
recommended  that  a  process  for  appeal 
by  the  complainant  be  implemented. 

Response:  While  we  cannot  deny  that 
there  may  be  instances  in  which  a 
complainant  is  dissatisfied  with  the 
findings  of  a  complaint  investigation, 
we  cannot  accept  the  recommendation 
to  include  an  appeal  process  for  the 
complainant  in  the  regulation  as  the 
complainant  is  not  a  party  to  the 
provider  agreement. 

Comment:  A  commenter  asked  what 
type  of  action  could  be  invoked  when  a 
complaint  was  received  after  the 
violation  occurred  and  was  resolved  by 
the  time  the  siu'veyors  arrived. 

Response:  Although  we  may  have 
discretion  with  the  selection  of 
remedies  to  address  noncompliance 
with  requirements  that  are  corrected  by 
the  time  of  a  survey,  it  is  likely  that  we 
would  give  serious  consideration  to 
imposing  a  civil  money  penalfy  in  such 
cases.  Sections  1819(h)(1)  and  1919(h) 
(1)  and  (3)  of  the  Act  expressly 
authorize  the  impositions  of  these 
sanctions  even  if,  at  the  time  of  the 
survey,  the  facilify  is  in  compUance. 

Comment:  A  few  commenters 
recommeoded  that  the  provision  which 
includes  administering  remedies  to 
noncompliant  facihties  found  during  a 
complaint  investigation  be  revised  to 
say  that  the  State  will  carry  out 
appropriate  enforcement  remedies 
against  chronically  substandard 
facilities. 

Response:  We  do  not  agree.  While  the 
facility's  compliance  history  is  a  factor 
in  g«ieral  and  specifically  with 
reference  to  the  cited  deficiencies  in 
determining  the  appropriate  remedy  or 


remedies,  we  will  not  limit  the  remedies 
to  only  those  facilities  which  have 
chronically  provided  substandard  care. 
To  do  so,  would  be  to  allow  many 
deficiencies  that  constitute 
noncompliance  to  go  unsanctioned. 
This  undermines  the  purpose  of 
remedies  that  are  intended  to  motivate 
prompt  compliance  with  participation 
requirements. 

Section  488.334    Educational  Progmms 

Comment:  The  consensus  of  those 
who  commented  on  §  488.334.  with  the 
exception  of  the  following  two 
conunenters,  was  that  there  is  a  definite 
need  for  educational  programs  for 
facilities,  residents,  and  their 
representatives.  The  two  commenters 
stated  that  it  was  unrealistic  to  expect 
the  States  to  conduct  periodic 
educational  programs  for  the  staff  and 
residents  of  facilities  either  because  of 
the  cost,  because  they  felt  the 
requirement  was  already  met  when 
surveyors  interviewed  residents,  or 
because  the  appearance  of  objectivify 
would  be  jeopardized. 

Response:  The  regulatory  provision 
requiring  the  States  to  conduct  periodic 
educational  programs  stems  from  a 
statutory  requirement  at  sections 
1819(g)(1)  and  1919(g)(1)  of  the  Act.  The 
concept  that  the  requirement  is  met 
when  siuveyors  interview  residents  is 
not  acceptable  for  two  reasons:  First, 
surveyors  do  not  interview  every 
resident.  Secondly,  the  responsibilify  of 
a  surveyor  is  to  svuvey  nursing  homes 
and  not  to  have  attention  defiected  to 
educate  staff  and  residents  as  to 
regulations,  procedures,  and  poUcies.  In 
fact,  even  if  surveyors  were  to  attempt 
an  educational  task,  time  and  money 
constraints  would  prevent  them  from 
being  able  to  provide  complete 
information  to  staff  and  residents.  As  to 
the  appearance  of  objectivity  being 
jeopardized,  this  is  not  an  issue  since 
the  Act  requires  that  States  assume  this 
responsibility.  However,  irrespective  of 
the  Act,  there  is  no  reason  why  a  State's 
educational  program,  explaining  the 
Federal  requirements,  should  jeopardize 
the  State's  objectivity  in  exercising  its 
survey  fimction.  We  believe  that  well- 
informed  staff  and  residents  contribute 
to  nursing  homes'  being  able  to  achieve 
and  maintain  compliance.  If  the 
implementation  of  training  programs  is 
followed  by  a  pattern  of  increased 
facilify  compliance,  one  can  just  as 
easily  conclude  that  providers  and  their 
clients  are  oecoming  more 
knowledgeable  about  the  requirements 
to  ivhich  they  are  subject,  than  that 
surveyors  are  losing  their  objectivity. 

Comment:  Several  commenters 
recommended  that  State  educational 


programs  fw  consumers  be  expanded. 
Several  commenters  suggested  that  we 
require  State  survey  agencies  to  involve 
ombudsmen  in  the  development  of 
educational- programs  and  in  the 
planning  and  implementation  of 
additional  training  of  residents.  Another 
commenter  suggested  that  we  require 
State  agencies  to  give  NFs  access  to 
training  programs  for  State  surveyors. 
Several  commenters  suggested  that  we 
conduct  joint  continuing  education 
programs  for  providers  and  surveyors.  A 
few  commenters  recommended  that  we 
make  HCFA's  inservice  training 
programs  available  to  facilities.  Another 
commenter  recommended  adding  to  this 
regulation  that  the  State  make  available 
to  staff  and  residents  documents  related 
to  current  regulations,  procedures,  and 
poUcies. 

Response:  Sections  1819(g)(1)(B)  and 
1919(g)(1)(B)  of  the  Act  require  that 
States  conduct  educational  programs  for 
facility  staff  and  residents  (and  their 
representatives)  regarding  current 
regulations,  procedures  and  policies  of 
the  loi^-tenn  care  survey  process.  We 
include  ombudsmen  as  representatives 
of  residents.  Such  information  will  be 
provided  during  educational  programs 
as  they  relate  to  the  content  of  the 
IHt>gram.  Such  regulations,  {x>hcies,  and 
procediires  are  also  releasable  under  the 
Freedom  of  Information  Act,  and  can  be 
requested  outside  of  the  scope  of  the 
educational  program.  There  is  no 
statutory  requirement  to  include 
ombudsmen  in  the  development, 
planning,  and  implementation  of 
educational  programs  and  we  feel  that 
each  State  should  develop  its  ottrn 
program  regarding  these  activities.  A 
State  may  or  may  not  choose  to  include 
ombudsmen  in  the  dewlopment  of  its 
program.  In  any  case,  we  are 
interpreting  the  Act  to  include 
ombudsmen  in  educational  programs  as 
representatives  of  residents.  TTie 
suggestion  has  been  made  that  providers 
be  permitted  to  attend  siuvey  training 
courses.  Traditionally,  we  have  had  no 
provisions  for  accommodating  all 
providers  interested  in  attending;  our 
resources  are  taxed  enough  by  simply 
trying  to  provide  timely  training  for 
surveyors.  However,  being  able  to  offer 
surveyor  training  universally  to 
pro\iders  at  their  own  cost  may  help 
improve  understanding  and  cooperation 
between  surveyors  and  providers.  We 
are  therefore  s«iously  considering 
changing  our  policy  to  allow  this. 

Comment:  Two  commenters 
representing  consumer  groups, 
suggested  that  §§488.303  and  488.334 
be  expanded  to  require  State  agencies  to 
provide  education  to  residents  and  their 
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representatives  in  a  variety  of  additional 
areas  such  as 

•  How  to  participate  in  assessment 
and  care  planning. 

•  Resiaents'  ri^ts. 

•  Rights  to  rehabilitaticm  and  other 
services. 

One  of  these  commenters  also 
recommended  that  States  work  with 
residents  and  family  councils  to: 

•  Solicit  recommendations  prior  to 
any  changes  in  the  requirements. 

•  Evaluate  the  e^ectiveness  of  the 
survey  process. 

•  Receive  consultation  prior  to  and 
during  Imposition  of  remedies  to 
determine  their  effectiveness. 

•  Receive  consultation  prior  to 
determining  whether  to  grant  a  waiver 
of  nurse  staffing. 

Another  commenter  suggested  that 
residents'  understanding  is  critical  and 
their  education  should  be  expanded  to 
include: 

•  How  the  siuvey  process  works  and 
how  to  participate. 

•  How  the  investigation  process 
works  and  how  to  participate. 

•  How  the  care  planning  process 
works  and  how  to  participate. 

Response:  These  suggestions  have 
considerable  merit  and  are  within  both 
the  spirit  and  intent  of  the  Act.  We  agree 
with  the  commenters  that  the  proposed 
regulation  unnecessarily  restricted  the 
scope  of  the  mandated  educational 
programs.  The  regulation  is  being 
revised  to  permit  the  education 
programs  to  cover  all  aspects  of  the 
long-term  care  survey  process.  We 
believe  the  States  should  have  the 
flexibility  to  structure  the  educational 
programs  to  the  needs  of  the  faciUties. 
The  methods  of  developing  the 
programs  (for  example,  consultation 
with  the  ombudsmen  program)  and  the 
methods  of  presentation  are  best  left  to 
the  States.  The  comment  that  States 
should  work  with  residents  and  family 
councils  to  solicit  their 
recommendations  prior  to  any  changes 
in  requirements  goes  beyond  the 
educational  process.  In  some  respects, 
this  comment  incorporates  residents 
and  families  as  participants  in  the 
survey  and  enforcement  processes. 
Whenever  there  is  public  rulemaking,  . 
any  member  of  the  pubUc  is  a 
participant  in  the  process  and  can 
comment  and  make  recommendations 
on  such  matters.  In  addition,  when 
surveyors  speak  with  residents  diuing 
the  siuvey,  residents  are  free  to  bring  up 
comments  about  the  survey  process  if 
they  wish.  Regarding  the  comment  that 
residents'  understanding  of  the  siuvey, 
investigation,  and  the  care  planning 
processes  should  be  expanded,  we 
repeat  that  the  regulation  is  being 


amended  to  permit  the  educational 
programs  to  cover  all  aspects  of  the 
long-term  care  process. 

Comment:  One  commenter 
recommended  that  HCFA  share  central 
office  and  regional  office  satellite 
training  to  provide  training 
simultaneously  with  nursing  Cacility       ^ 
staff  and  consumers. 

Response:  It  is  beyond  the  scope  of 
this  regulation  to  institute  such  detailed 
procedures  as  providing  satellite 
training  to  consumers  or  specifying  any 
other  training  medium.  It  is  beyond  our 
technological  capabiUties  to  provide 
training  via  satellite  to  every  SNF  and 
NF  in  the  country.  The  costs  of 
installing  the  necessary  equipment  in 
each  faciUty  would  far  exceed  our 
budgetary  resources. 

Comment:  One  commenter  stated  that, 
although  this  section  providing 
education  to  residents  and  staff  of 
faciUties  is  an  excellent  idea,  it  lacks 
specificity  and  oversight.  Because  of 
budgetary  crises,  this  is  but  another 
educational  program  at  State  expense 
and  will  receive  low  priority.  HCFA 
must  ensure  that  the  State  will  conduct 
educational  programs  at  particular  time 
intervals  or  fiice  sanctioning  by  HCFA. 

Response:  Although  there  is  no 
statutory  provision  requiring  HCFA  to 
oversee  States  to  determine  if  they  have 
failed  to  conduct  educational  programs 
as  required  by  the  Act,  we  recognize 
that  we  have  some  responsibiUty  to  do 
so.  It  is  within  the  purview  of  the  States 
to  decide  how  and  when  to  conduct 
their  educational  programs.  We  believe 
it  is  wiser  to  leave  these  decisions  to  the 
individual  States  since  they  must  design 
the  educational  programs  the  Act 
specifies.  However,  we  are  looking  into 
the  feasibility  of  monitoring  the  States 
in  some  way  to  assure  that  they  are  in 
comphance  with  this  statutory 
requirement.  We  plan  to  find  an 
acceptable  approach  to  evaluating  State 
efforts  in  providing  educational 
programs  to  facilities  and  their  staffs, 
and  residents  and  their  representatives. 

Comment:  A  commenter  stated  that 
further  definition  of  the  nature  and 
frequency  of  educational  programs  is 
needed  and,  for  consistency,  HCFA 
should  establish  the  nature  and  content 
of  such  programs.  There  could  be 
extensive  new  resource  requirements  if 
the  program  is  not  considered  adequate. 
Another  commenter  recommends  Uiat 
we  define  "periodic"  and  detail  the 
process  for  State  compliance. 

Response:  As  previously  mentioned, 
the  nature  and  content  could  cover  any 
of  the  requirements  of  sections  1819  and 
1919  of  the  Act.  When  manual 
instructions  are  developed,  they  will 


provide  guidelines  on  topics  such  as 
frequency  of  educational  programs. 

Comment:  One  commenter  questioned 
whether  on-site  presentations  were 
preferable  to  written  communication. 

Response:  This  is  a  detailed  and 
specific  matter.  The  methods  of  training 
will  be  determined  by  the  States,  but 
HCFA  will  publish  guidelines  in 
manuals  to  assist  States  in  structuring 
their  programs. 

Comment:  This  commenter  also 
recommends  replacing  the  word 
"conduct"  with  "provide"  to  allow  for 
the  use  of  subcontractors,  and  for  the 
distribution  of  written  and/or  auto- 
visual  materials  toward  this  end. 

Response:  We  believe  to  make  such  a 
change  could  be  interpreted  as  changing 
the  intent  of  the  Act,  which  uses  the 
word  "conduct."  The  Act  gives  the 
responsibility  for  developing 
educational  programs  specifically  to  the 
States. 

Comment:  Two  commenters  stated 
that  funds  must  be  made  available  to  the 
States  for  educational  purposes. 

Response:  HCFA  does  make  funding 
available  to  the  States  for  the  required 
periodic  education  program  through  its 
budget  process. 

Section  488.335    Action  on  Complaints 
of  Resident  Neglect  and  Abuse,  and 
Misappropriation  of  Resident  Property 

Upon  further  analysis,  we  revised  the 
title  of  this  section  to  be  more  explicit. 

Comment:  Some  commenters 
suggested  regulatory  language  requiring 
coordination  of  investigations  of 
complaints  of  neglect,  abuse,  or 
misappropriation  of  property  with  the 
State  or  local  ombudsman  program. 

Response:  The  Act  does  not  require 
the  State  to  coordinate  complaint 
investigations  with  the  State  long  term 
care  ombudsman.  However,  under  the 
Act,  each  State  is  required  to  notify  the 
State  long  term  care  ombudsman  of  its 
findings  of  noncompliance  with  any  of 
the  requirements  pertaining  to  provision 
of  services,  resident  rights,  or 
administration  and  other  matters.  The 
State  also  provides  the  State  long  term 
care  ombudsman  with  any  report  of 
adverse  action  (specified  at  §  488.406  of 
this  rule)  imposed  on  a  facility.  We  have 
included  the  requirement  for  disclosing 
such  information  to  the  long  term  care 
ombudsman  at  §  488.325. 

Comment:  Some  commenters  felt 
procedures  for  investigating  complaints 
of  neglect,  abuse,  or  misappropriation  of 
property  should  be  included  in  the  final 
rule. 

Response:  As  stated  in  the  proposed 
rule,  we  believe  such  an  approach  is 
inconsistent  with  our  view  that  States 
should  have  the  flexibifity  to  rely  on 


State  entities  other  than  the  State  sur\'ey 
agency  to  investigate  and  adjudicate 
these  matters.  States  will  likely  use  an 
array  of  different  licensing  or 
investigative  bodies  to  meet  their 
obligations  in  this  area. 

Comment:  Several  conunenters 
suggested  that  investigations  of 
allegations  of  neglect,  abuse,  or 
misappropriation  of  property  be 
integrated  into  the  comprehensive 
survey,  certification  and  enforcement 
process.  Further,  there  were  suggestions 
that  investigations  of  these  complaints 
be  conducted  solely  by  the  State  survey 
agency. 

Response:  The  Act  requires  that  States 
must  provide,  through  the  ^ency 
responsible  for  surveys  and  certification 
of  nursing  facilities,  for  a  process  for  the 
receipt  and  timely  review  and 
investigation  of  allegations  of  resident 
neglect  or  abuse,  or  misappropriation  of 
resident  property. 

As  pointed  out  in  the  preamble  to  the 
proposed  rule,  while  the  State  is  fi^ee  to 
delegate  to  other  State  agencies  the 
adjudicatory  functions  described  in 
sections  1819(gHl)(C)  and  1919(g)(1)(C) 
of  the  Act,  we  fully  expect  State  survey 
agencies  to  retain  ultimate 
respmsibihty  for  compliance  with  these 
statutory  requirements.  If  a  State  uses  an 
agency  which  is  not  part  of  the  State 
survey  agency,  the  State  survey  agency 
cannot  be  absolved  of  its  responsibility 
to  properly  document  complaints  and 
take  required  certificaticm  action  with 
respect  to  a  facility's  participation  in 
either  the  Medicaid  or  Medicare 
programs. 

In  keeping  with  this  responsibifity. 
we  are  strengthening  the  rules  undo- 
§  488.335(a)  by  cross  referencing 
§  488.332,  which  specifies  that  the  State 
survey  agency  retains  responsibiUty  for 
the  investigation  process  and  requiring 
the  State  survey  agency  to  have  a  means 
of  communicating  information  among 
appropriate  entities  if  other  State 
agencies  are  involved  in  the 
invest^ation  of  these  complaints. 

In  response  to  the  above  comments 
we  are  adding  a  new  requirement  that 
State  survey  ^encies  consider  all 
complaints  of  resident  neglect  or  abuse, 
or  misappropriation  of  resident  property 
as  a  potential  reflection  on  a  faciUty's 
compUance  v^th  Medicaid  and/or 
Medicare  participation  requirements. 
This  new  requirement  is  at  §  488.335(h). 
(The  provisions  in  §  488.165  (g)  and  (h) 
of  the  proposed  rule  are  revised  and 
combined  in  §  488.335(g)  and  are 
discussed  later  in  this  preamble.) 

Comment:  Some  commenters 
suggested  that  the  words,  "by  an 
individual  used  by  the  Cacility"  be 
added  to  paragraph  (a)  of  this  section  as 


it  requires  the  State  to  review  all 
allegations  of  neglect,  abuse,  or 
misappropriation  of  resident  property. 
Commenters  pointed  out  that  the 
suggested  text  is  found  in  the  Act  and 
the  preamble  to  the  proposed  rule. 

Response:  We  are  revising  and 
expanding  §  488.335(a),  and  in  doing  so. 
incorporating  the  comment.  This 
paragraph  now  specifies  that  the  State 
revievra  all  aUegations  of  resident  abuse 
and  neglect  and  misappropriation  of 
resident  property.  The  State  also  follows 
the  procedures  of  §  488.332.  We  are 
adding  that,  if  there  is  reason  to  beUeve. 
either  through  oral  or  written  evidence, 
that  an  individual  used  by  the  facility  to 
provide  services  to  residents  could  have 
abused  or  neglected  a  resident  or 
misappropriated  a  resident's  property, 
the  State  must  investigate  the  allegation. 
We  also  now  specify  in  this  section  that 
the  State  must  have  written  procedures 
for  the  timely  review  and  investigation 
of  these  allegations. 

Comment:  Several  commenters 
mentioned  that  the  proposed  rules  do 
not  specify  a  timeframe  for  initiation  of 
an  investigation  nor  a  time  limit  on  the 
lei^th  of  an  investigation  of  neglect, 
abuse,  or  misappropriation  of  resident 
property. 

Response:  Our  intent  in  writing  this 
rule  was  to  not  be  too  prescriptive  of 
State  investigation  processes.  However, 
manual  instructions  to  State  survey 
agencies  specify  a  time&^ame  for 
situaticms  of  immediate  jeopardy  in 
which  they  should  initiate  complaint 
investigations. 

We  chose  not  to  regulate  the  time  in 
which  a  State  must  complete  its 
investigation  of  these  types  of 
complaints.  We  thought  a  specific  time 
limit  could,  in  some  instances, 
compromise  the  outcome  of  the 
investigation. 

Comment:  Some  ccnnmenters 
suggested  that  the  rules  specify  a 
timefirame  in  which  the  State  must 
notify  an  individual  vdien  there  is 
reason  to  beUeve  that  the  abuse,  neglect, 
or  misappropriation  of  resident  prof)erty 
did  occur.  Also,  some  suggested  that  we 
notify  the  administrator  or  owner  of  the 
facility  employing  such  person,  or  both. 

Also,  some  commenters  suggested 
that  we  include  in  the  notice  to  the 
accused  person  the  consequences  of  the 
hearing  determination  ch°  waiving  the 
right  to  a  hearing. 

Response:  We  do  not  accept  the 
comment  to  send  a  notice  to  the 
individual  implicated  in  an  allegation  of 
resident  neglect  or  abuse  or 
misappropriatimi  of  resident  property 
before  the  State  has  conducted  an 
investigation.  To  do  so  could  possibly 
jeopardize  the  outcome  of  the 


investigation  and  in  some  cases  would 
be  premature  as  the  investigation  might 
find  the  aUegation  unsupported. 
However,  we  are  revising  the  final  rule 
at  §  488.335(c)  to  require  that  a  State 
must  notify  the  individual  implicated  in 
the  allegation  and  the  current 
administrator  of  the  facility  in  which 
the  incident  occurred,  in  writing  within 
10  working  days  of- its  preliminary 
determination,  which  is  based  on  oral  or 
written  evidence  and  its  investigation, 
that  resident  neglect  or  abuse,  or 
misappropriation  of  resident  property 
occurred.  This  timeframe  was  selecteid 
to  provide  timely  notice  to  the 
individual  involved  and  yet.  give  States 
sufficient  time  to  provide  such  notice 
We  are  also  revising  the  final  rule  to 
reflect  that  this  notice  to  the  individual 
includes  the  consequences  of  a  hearing 
finding  and  of  waiving  the  right  to  a 
hearing.  We  are  adding  that  the  notice 
includes  a  statement  to  inform  the 
accused  individual  of  the  right  to  be 
represented  by  an  attorney  at  the 
individual's  own  expense. 

Comment:  We  received  several 
comments  suggesting  that  we  establish, 
by  regulation,  a  more  extensive  "due 
process"  appeal  mechanism  for  faciUty 
employees  accused  of  neglect,  abuse,  or 
misappropriation  of  a  resident's 
property. 

Response:  We  recognize  the 
importance  of  the  need  for  a  fair  and 
impartial  hearing  whenever  an 
individual  used  by  the  fecilify  is 
accused  of  resident  neglect  or  abuse,  or 
misappropriation  of  a  resident's 
property.  However,  we  recognize  that  all 
States  have  administrative  procedure 
acts  which  allow  for  resolution  of 
disputed  cases  of  this  nature.  Thus,  we 
chose  to  allow  the  need  for  these 
appeals  to  be  addressed  by  State  law. 

Corrunent:  Some  commenters  felt  the 
provision  to  allow  120  days  for  States  to 
conduct  hearings  of  staff  accused  of 
neglect,  abuse,  or  misappropriation  of  a 
resident's  property  was  excessive  and 
suggested  other  dates,  while  other 
commenters  felt  the  120  day  period  did 
not  allow  sufficient  time  for  a  State's 
administrative  process  to  complete  the 
hearing. 

Response:  While  we  agree  that  a 
person  accused  of  resident  neglect, 
abuse,  or  misappropriation  of  a 
resident's  property  is  entitled  to  swift 
determination  of  die  accusation,  we 
believe  States  must  be  given  reasonable 
time  in  vtrhich  to  schedule  and  conduct 
the  hearing  process  under  their 
administrative  procedure  acts.  Our 
experience  with  other  related  State 
hearings  indicates  that  120  da>-s  is  a 
reasonable  timeframe  for  scheduling 
and  completing  these  appeals. 


UMI 
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Comment:  Several  commenters 
suggested  we  modify  the  rules  so  they 
specify  who  should  be  notified  when  a  ' 
person  accused  of  neglect,  abuse,  or 
misappropriation  of  a  resident's 
property  waives  the  right  to  a  hearing  or 
when  a  State  hearing  finds  that  such  an 
individual  did,  in  fact,  act  as  accused. 
In  addition,  some  commenters  suggested 
we  specify  timeframes  for  such 
reporting. 

Response:  In  response  to  these 
comments,  we  are  rewriting  §  488.335(0 
and  combining  paragraphs  (g)  and  (h) 
into  (g)  to  clarify  the  reporting  process 
and  to  include  timeframes  for  reporting. 
We  are  specifying  that  the  State  survey 
agency,  which  may  not  delegate  this 
responsibility,  must  report  in  writing 
the  finding  that  an  individual  neglected 
or  abused  a  resident  or  misappropriated 
a  resident's  property  within  10  working 
days  of  the  finding  to:  the  individual; 
the  current  administrator  of  the  facility 
in  which  the  incident  occurred;  the 
administrator  of  the  facility  currently 
employing  the  individual,  if  di^erent; 
the  licensing  authority  for  individuals 
other  than  nurse  aides:  and  the  nurse 
aide  registry.  For  nurse  aides,  these 
findings  must  not  only  be  reported  to 
the  nurse  aide  registry  but  must  be 
included  in  the  nurse  aide  registry 
within  10  working  days  of  the  finding 
in  accordance  with  §483.1 56(cKiv)(D). 

Comment:  We  received  comments 
suggesting  that  if  an  allegation  was 
found  to  be  untrue,  that  accusation  be 
expunged  bom  the  muse  aide  registry. 

Response:  An  allegation  of  resident 
abuse  or  neglect  or  misappropriation  of 
resident  property  that  is  not 
substantiated  would  not  be  entered  on 
the  nurse  aide  registry.  Only  a  finding 
of  resident  abuse  or  neglect  or 
misappropriation  of  resident  property 
would  be  entered  on  the  nurse  aide 
registry.  Section  483.156(c)(l)(iv) 
specifies  the  particular  information  that 
the  registry  must  contain  with  regard  to 
any  finding  by  the  State  survey  agency 
of  abuse,  neglect  or  misappropriation  of 
property.  This  information  includes 
documentation  of  the  State's 
investigation  (including  the  nature  of 
the  allegation  and  the  evidence  that  led 
the  State  to  conclude  that  the  allegation 
was  valid),  the  date  of  the  hearing  and 
its  outcome  (if  a  hearing  was  requested), 
and  a  statement  by  the  individual 
disputing  the  allegation  (if  the 
individual  chooses  to  make  one).  The 
rule  also  provides  that  this  information 
must  be  included  in  the  registry  within 
10  working  days  of  the  finding  and  must 
remain  in  the  registry  permanently 
unless  the  finding  was  made  in  error, 
the  individual  was  found  not  guilty  in 


a  court  of  law,  or  the  State  is  notified 
of  the  individual's  death. 

Comment:  We  received  several 
comments  regarding  the  nurse  aide 
registry.  Commenters  offered 
suggestions  for  the  contents  of- the 
registry,  its  availability  to  the  pubhc  and 
action  taken  as  a  result  of  substantiation 
of  abuse,  neglect  or  misappropriation  of 
property. 

Oae  commenter  suggested  that  the 
report  of  findings  provision  include 
notifying  the  appropriate  law 
enforcement  authorities  in  those  cases 
where  a  crime  has  been  committed. 

Another  commenter  suggested  that 
HCFA  ofiiar  guidance  to  facifities 
concerning  die  treatment  of  employees 
who  are  awaiting  the  resolution  of  a 
complaint. 

Response:  These  specific  conunents 
fall  outside  the  purview  of  this 
regulation  on  the  siuvey,  certification 
and  enforcement  of  skilled  nursing 
facilities  and  muring  facilities. 
However,  a  discussion  of  these  and 
other  related  issues  can  be  found  in  a 
final  rule  titled  Medicare  and  Medicaid: 
Requirements  for  Long  Term  Care 
Facilities  and  Nurse  Aide  Training  and 
Competency  Evaluation  Programs, 
published  September  26, 1991  in  the 
Federal  Register  at  56  FR  48880. 

Comment:  Several  commenters 
suggested  that  every  investigation  seek 
to  identify  facility  practices  which  led 
to  the  neglect,  abuse  or 
misappropriation  of  resident  property. 

Response:  We  believe  that  every 
investigation  does  seek  to  identify 
facility  practices  which  led  to  the 
resident  neglect  or  abuse,  or 
misappropriation  of  resident  property 
and  this  is  evidenced  by  the  guidemce 
currently  provided  to  the  States  in 
manual  instructions.  These  guidelines 
include  the  general  procedures  for 
conducting  complaint  investigations 
and  stipulate  that,  if  significant 
problems  are  identified  during  an  initial 
assessment  or  other  observations,  the 
scope  of  the  review  is  expanded  as 
necessary.  The  procedures  also  specify 
that  when  the  team  is  investigating 
allegations  of  substandard  care,  they  are 
to  evaluate  not  only  the  care  of  the 
individuals  involved  in  the  allegation, 
but  also  to  evaluate  the  faciUty's 
patterns  of  related  care.  Also, 
noncompliance  identified  during  the 
survey  is  recorded  on  the  Statement  of 
Deficiencies  and  Plan  of  Correction 
(HCFA-2567)  and  a  plan  of  correction  is 
requested.  When  the  faciUty  is  not  in 
substantial  compliance  as  a  result  of  the 
deficiencies  identified,  enforcement 
actions  could  include  the  imposition  of 
alternative  remedies  or  termination  of  a 
facility's  provider  agreement. 


Comment:  A  few  commenters 
suggested  that  in  those  cases  where 
neglect  was  found  and  determined  to  be 
caused  by  factors  beyond  the  control  of 
the  iiidividual,  the  State  agency  must 
impose  sanctions  upon  the  faciUty  or 
document  why  such  sanctions  are 
inappropriate. 

Response:  We  do  not  accept  this 
suggestion  to  add  a  regulatory 
requirement  that  obligates  HCFA  or  the 
State  to  impose  sanctions  where 
resident  neglect  was  found  and 
determined  to  be  caused  by  factors 
beyond  the  control  of  the  individual. 
Regardless  of  the  cause  of  the 
noncompliance,  a  facility  is  not  relieved 
of  its  responsibility  to  correct  its 
deficiencies.  This  responsibiUty  assures 
that  residents  consistently  receive 
quality  health  care  in  a  safe 
environment  and  it  exists  whether  or 
not  a  remedy  is  imposed.  However, 
there  are  instances  in  which  a  remedy 
will  be  imposed  due  to  the  egregious 
nature  of  the  deficiency  and  to 
encoiu-age  prompt  compliance. 
Conversely,  there  are  situations  in 
which  a  remedy  might  not  be  necessary 
because  the  facility  corrected  the 
practice  which  led  to  the  abuse.  For 
example,  firing  an  employee  who 
neglects  a  resident  or  residents  could 
immediately  correct  that  deficiency. 

We  do  not  accept  the  suggestion  to 
incorporate  into  the  regidation  a 
provision  that  would  require 
dociimentation  for  those  cases  in  which 
a  remedy  is  not  imposed.  We  are  not 
required  by  the  Act  to  document  why 
sanctions  are  not  imposed  and  to 
require  this  through  regulations  would 
impose  a  significant  workload  burden 
because,  as  stated  above,  there  are  many 
cases  in  which  deficiencies  are 
corrected  and  remedies  are  not  imposed. 

Redesignation  of  Subpart  F 

As  noted  earlier,  a  new  Subpart  D  of 
part  488,  consisting  of  §§  488.201- 
488.211,  became  effective  on  August  31, 
1992,  shortly  after  this  proposed  rule 
was  published  on  August  28. 
Consequently,  we  must  designate 
Subpart  F,  which  was  to  consist  of 
§§  488.200-488.240,  with  subsequent 
numbers.  To  assist  the  reader,  we  are 
pubhshing  the  new  table  of  contents  for 
Subpart  F,  with  designations  of  the 
proposed  rule  shown  in  parenthesis.  In 
the  following  discussions,  we  refer  to 
the  sections  as  renumbered,  with  the 
proposal's  identification  included  only 
if  distinction  is  necessary. 

Sec 

488.400  Statutory  basis.  (§488.200) 

488.401  Definitions.  (§488.201) 

488.402  General  provisions.  (§488.202) 


488.404  Factors  to  be  considered  in  selecting 

remedies.  (§488.204) 
488.406  Available  remedies.  (§488.206) 
488.408  Selection  of  remedies.  (§488.208) 
488.410  Action  when  there  is  immediate 

jeopardy.  (§488.210) 
488.412  Action  when  there  is  no  immediate 

jeopardy.  (§488.212) 

488.414  Action  when  there  is  repeated 
substandard  quality  of  care.  (§488.214) 

488.415  Temporary  management  (§  488.215) 

488.417  Denial  of  payment  for  all  new 
admissions.  (§488.217) 

488.418  Secretarial  authority  to  deny  all 
payments. 

488.422  State  monitoring.  (§488.222) 
486-424  Directed  plan  of  correction. 
(§488.224) 

488.425  Directed  inservice  training. 

488.426  Closure  of  a  facility  or  transfer  of 
residenU,  or  both.  (§§488.226  and 
488.240) 

488.430  Civil  money  penalties:  Basis  for 

imposing  penalty.  (§488.230) 
488.432  Civil  money  penalties:  When 

penalty  is  collected. 
488.434  Civil  money  penalties:  Notice  of 

penalty. 
488.436  Civil  money  penalties:  Waiver  of 

hearing,  reduction  of  penalty  amount 
488.438  Civil  money  penalties:  Amount  of 

penalty. 
488.440  Civil  money  penalties:  EfEsctive  date 

and  duration  of  penalty. 
488.442    Qvil  money  penalties:  Due  date  for 

payment  of  penalty. 
488.444    Civil  money  penalties:  Settlement 

of  penalties. 
488.450    Continuation  of  payments  to  a 

facility  with  deficiencies.  (§  488.232) 
488.452    State  and  Federal  disagreements 

involving  findings  not  in  agreement  in 

situations  where  there  is  no  immediate 

jeopardy.  (§488.234) 
488.454    Duration  of  remedies.  (§  488.236) 
488.456    Termination  of  provider  agreement 

(§488.238) 

Section  488.401     Definitions 

It  was  brought  to  oiu-  attention  that 
the  term  "immediate  family"  also 
appears  in  subpart  E  as  well  as  subpart 
F.  Therefore,  in  the  final  regulation  we 
are  moving  the  definition  of  "immediate 
family"  to  subpart  E,  §  488.301.  but  we 
are  stating  the  comments  and  responses 
below. 

Conunent:  A  few  commenters  beUeve 
that  the  definition  of  "immediate 
family"  should  be  expanded  to  include 
niece,  nephew,  and  domestic  partner. 

Response:  We  have  not  accepted  this 
suggestion.  Section  1004,  part  1,  of  the 
Provider  Reimbursement  Manual 
defines  "immediate  family"  for 
Medicare  purposes.  The  commenters 
offered  no  compelling  argiunent  as  to 
why  any  individual  should  be  added  to 
the  definition  of  immediate  family.  In 
fact,  we  are  amending  our  definition  to 
be  consistent  with  the  definition  foimd 
in  the  Provider  Reimbiusement  Manual 


by  deleting  "spouse  of  grandparent  or 
grandchild." 

Comment:  Some  commenters  pointed 
out  that  the  definition  of  "immediate 
jeopardy"  should  be  located  in  subpart 
E  instead  of  subpart  F  because  the  term 
is  first  introduced  in  subpart  E. 

Comment:  We  agree  with  the 
commenters.  In  the  final  rule,  we  have 
relocated  the  definition  of  "immediate 
jeopardy"  from  proposed  §488.201  in 
subpart  F  to  §  488.301  in  subpart  E. 
However,  since  commenters  concerned 
with  responses  regarding  the  definition 
of  immediate  jeopardy  will  fijst  look  in 
this  section,  we  have  retained  the 
comments  and  responses  below. 

Comment:  We  received  numerous 
comments  about  HCFA's  or  the  State 
survey  agency's  ability  to  assign 
resident  rights  and/or  physical 
environment  violations  at  higher 
severity  levels.  These  commenters   . 
believe  that  any  deficiency  could  be 
egregious  enoi^  to  be  considered 
"moderate  harm"  or  "immediate 
jeopardy." 

Response:  We  agree  with  these 
commenters  and  are  allowing  violations 
of  any  participation  requirement, 
including  resident  rights  and  physical 
environment,  to  be  assessed  at  any 
degree  of  seriousness. 

Comment:  Many  commenters  wanted 
clarification  regarding  cases  in  which 
termination  actions  for  immediate 
jeopardy  would  be  applicable. 

Response:  Sections  1819(h)(2)(A)(i), 
1819(h)(4),  1919(h)(1)(A), 
1919(h)(3)(B)(i),  and  1919(h)(5)  of  the 
Act  specifically  state  that  termination  of 
participation  for  a  facility  is  possible 
with  any  determination  of 
noncompliance  where  the  State  or  the 
Secretary  finds  this  noncompliance 
immediately  jeopardizes  the  health  or 
safety  of  the  residents.  For  example, 
immediate  jeopardy  to  resident  health 
or  safety  may  exist,  but  is  not  limited  to. 
the  presence  of  one  of  more  of  the 
following: 

•  Insect  or  rodent  infestation 
indicative  of  food  contamination  or  the 
possible  spread  of  contagion: 

•  Failiue  to  control  imections  as 
evidenced  by  the  presence  of  facility- 
acquired  infections; 

•  Patient  abuse  or  poor  resident  care, 
including; 

+  Instances  of  malnutrition  or 
dehydration  that  are  unrelated  to  the 
resident's  condition  and  are  a  result  of 
patient  care; 

■i-  Neglect  by  the  staff  with  the  resiUt 
that  residents  are  often  left  lying  in 
urine,  fieces  and  other  waste; 

•  Drug  or  pharmaceutical  hazards 
that  directly  affect  resident  health  and 
safety,  such  as: 


*  Excessive  drug  errors  or 
mishandling  of  drugs; 

+  Failure  to  provide  medications  as 
prescribed: 

+  Failiue  to  monitor  drugs  as 
evidenced  by  lack  of  ordered  laboratory 
work,  failure  to  take  vital  signs  as 
indicated  by  drug  regimen,  and  lack  of 
other  nursing  monitoring  practices; 

■*■  Gross  mishandling  of  drugs  such  as 
leaving  drug  trays  unattended  and 
available  to  residents  and  visitors. 

+  Administration  of  drugs  by 
imquaUfied  staff;  or 

-•-  Administration  of  experimental 
drugs  without  the  informed  consent  of 
the  resident  (or  responsible  party).  This 
Ust  is  not  to  be  interpreted  as  all- 
inclusive,  but  rather  as  examples  of 
what  may  be  construed  as  immediate 
jeopardy  situations  warranting 
termination. 

Comment:  Other  commenters  were 
unclear  about  how  the  phrase  "at  any 
time"  constitutes  "immediate  threat" 

Response:  We  agree  that  it  is  unclear 
and  are  removing  the  phrase  in 
§488.401. 

Comment:  Some  commenters  beUeve 
the  definition  in  §  442.2  conflicts  with 
the  proposed  definition  of  immediate 
jeopardy. 

Response:  We  agree  that  these 
definitions  are  in  conflict.  However,  the 
definiUon  in  §  442.2  will  no  longer 
apply  to  nursing  facilities  and  is  being 
revised  to  reflect  this  change.  We  are 
maintaining  two  sep>arate  definitions  of 
immediate  jeopardy  because  of  the 
different  regulations  applicable  to  ICFs/ 
MR  and  SNFs  or  NFs. 

Comment:  Some  commenters 
suggested  striking  references  to  the 
scope  and  severity  scale  and  inserting 
the  phrase  "creates  imminent  danger." 
Other  commenters  recommended  that 
immediate  jeopardy  should  represent 
the  most  severe  or  life  threatening 
violation. 

Response:  We  agree  with  the 
commenters  and  we  have  removed 
references  to  the  scope  and  severity 
scale  irom  the  definition  of  immediate 
jeopardy.  We  are  redefining  inunediate 
jeopardy  to  encompass  all  situations 
that  pose  actual  or  potential  Ufe 
threatening  harm,  death,  serious  injury 
or  impairment.  Therefore,  a  life 
threatening  situation  or  imminent 
danger  will  inevitably  be  considered 
immediate  jeopardy. 

Comment:  Many  commenters  were 
concerned  that  the  definition  of 
immediate  jeopardy  pertains  to  only 
physical  harm  and  not  emotional  harm. 

Response:  We  agree  with  the 
commenters  that  significant  emotional 
as  well  as  physical  harm  may  be 
considered  immediate  jeopardy.  Every 
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detennination  of  the  sariousness  of* 
deficiency  includes  the  coosidflration  of 
whether  a  resident  has  tailed  to  achieve 
his  or  her  highest  practicable  physical, 
mental,  or  psychosocial  functi(». 

Comment:  Many  conunenters 
expressed  the  need  for  us  to  clarify  the 
definition  of  "new  admission"  to 
indicate  whether  or  not  residents 
transferred  to  the  hospital,  with  the 
intention  of  returning,  are  considered 
new  admissions.  They  are  concerned 
that  if  denial  of  payment  for  new 
admissions  is  imposed,  those 
transferred  residents  will  not  be  covered 
if  they  return  to  the  facility. 

Response:  New  admission  is 
described  within  §  442.2  as  well  as 
§  488.401.  We  believe  these  descriptions 
are  sufficient  and  further  clarification  is 
not  necessary. 

Comment:  Some  commenters 
suggested  that  the  definition  of  "plan  of 
correction"  be  amended  to  require  the 
facility  to  identify  the  systemic 
underl)ring  problem,  make  restitution  to 
the  affected  resident  or  residfmts, 
contain  measurable  outcomes  for  all 
quality  of  care  deficiencies,  and  require 
the  facility  to  take  further  measures  to 
ensure  future  compliance. 

Response:  The  purpose  of  a  plan  of 
correction  is  to  identify  and  address  the 
underlying  problem  or  problems  for  the 
facility.  Individual  residents  have  other 
legal  means  at  their  disposal  to  seek 
restitution.  It  is  impracticable  to 
develop  model  thresholds  for  each  and 
every  plan  of  correction  as  each 
situation  is  diflierent  and  is  evaluated 
accordingly.  Plans  of  correction  are 
geared  toward  prospective  compliance 
to  ensure  the  underlying  causes  of  cited 
deficiencies  do  not  recur.  As  it  is 
virtually  impossible  to  afford  retroactive 
restitution  to  residents  who  have  been 
injured  or  have  been  deprived  of  their 
rights,  we  have  not  accepted  these 
suggestions. 

Comment:  Many  commenters  wanted 
to  have  a  definition  of  "highest 
practicable  well-being." 

Response:  The  phrase  "highest 
practicable  well-being"  was  estabhshed 
in  sections  1819(b)(2)  and  191 9(b)(2)  of 
the  Act.  We  believe  the  conspicuous 
absence  of  a  definition  demonstrates 
that  the  Congress  recognized  the 
impossibility  of  establishing  a  single 
definition  of  this  phrase,  as  every 
resident,  and  his  or  her  particular  needs 
and  abilities,  must  be  evaluated 
individually. 

Comment  Some  commenters  wanted 
a  definition  of  "repeat  deficiency." 

Response:  The  Act,  in  section 
1819(h)(2)(B)  and  1919(h)(3)(a, 
specifies  that  incrementally  more  severe 
fines  must  be  imposed  for  repeated  or 


uncorrected  deficiencies.  Repeated 
deficiencies  are  described  in  §488.438 
as  deficiencies  in  the  same  regulatoiy 
grouping  of  requirements  found  at  the 
last  sinrey,  subsequently  corrected,  and 
foimd  again  at  the  next  survey. 

Comment:  A  few  commenters  wanted 
a  definition  of  "distinct  part." 

Response:  "Distinct  part"  is  defined 
in  sections  2110  and  2762  of  the  State 
Operations  Manual.  As  it  is  beyond  the 
scope  of  this  regulation,  we  do  not 
believe  it  is  necessary  to  place  this 
definition  in  these  regulations. 

Comment:  Some  commenters  wanted 
various  other  terms  defined  or  clarified. 

Response:  We  define  terms  in 
regulations  only  if  the  use  of  those 
terms,  within  the  regiilation,  has  a 
different  application  than  that  which  is 
accepted  in  conunon  English  usage. 

Section  488.402    General  Provisions. 

Comment:  We  received  a  number  of 
comments  from  the  health  care  industry, 
from  consumer  organizations,  and  from 
professional  groups  regarding  the 
purpose  of  the  regulations  as  set  forth  in 
proposed  §  488.202.  The  consensus  of 
those  who  commented  on  paragraph  (a) 
was  that  protecting  residents  from 
"actual  or  potential  harmful  outcomes 
resulting  from  deficiencies"  is  but  one 
of  many  purposes  of  the  regulations. 
Other  purposes  commenters  suggested 
we  include  were  to— 

•  Deter  noncompliance; 

•  Punish  noncompliance  through  the 
use  of  appropriate  sanctions; 

•  Ensure  correction  of  deficiencies  for 
residents  whose  care  is  deficient; 

•  Encourage  sustained  compliance; 
and 

•  Protect  patient  rights. 

Two  conunenters  suggested  we 
change  paragraph  (a)  of  proposed 
§  488.202  to  read,  "The  purpose  of 
remedies  is  to  encourage  prompt,  rapid 
compliance  with  program  requirements 
at  the  minimum  level  that  will  achieve 
correction  so  as  to  protect  residents 
from  actual  or  potential  outcomes 
resulting  from  deficiencies."  They  said 
that,  "The  Congress  made  it  clear  that  a 
purpose  of  enforcement  remedies  is  to 
render  the  time  jieriod  between 
identification  of  deficiencies  and 
correction  (emphasis  in  original)  as 
short  as  possible.  This  intent  precludes 
punitive  measures  and  promotes  the 
least  disruption  to  facility  operation. 
Based  on  Congressional  intent,  general 
consensus  now  exists  that  the 
enforcement  process  should  be 
corrective,  not  punitive,  and  that 
enforcement  remedies  should  be  set  at 
the  minimum  level  required  to  achiexe 
the  desired  correction.  Successively 


stricter  measures  would  be  used  as 
needed  for  failure  to  correct." 

Finally,  one  commenter  said  that 
"prompt,  rapid."  is  redundant. 

Response:  A  niunber  of  these 
comments  suggest  to  us  that  thrae  is 
some  confusion  between  the  purpose  of 
these  remedies  and  the  expected 
outcomes  of  the  regulations.  Therefore, 
in  order  to  be  absolutely  unequivocal, 
we  are  revising  S  488.402(a)  to  read, 
"The  purpose  of  remedies  is  to  ensure 
prompt  compliance  with  program 
requirements." 

Comment:  Two  commenters  suggested 
that  the  last  sentence  of  proposed 
§  488.202(b)(1)  be  revised  to  road, 
"Survey  findings  are  reported  to  the 
State  and  HGFA  whidi  will  make 
recommendations  for  corrective  action." 
Their  rationale  was  that  the 
determination  of  remedies  to  fit  a 
particular  deficiency  or  deficiencies 
should  be  made  by  an  obiective  party  in 
the  survey  agency  or  HCFA  who  did  not 
survey  the  faciUty. 

Another  said  that  the  same  sentence 
should  be  revised  to  state,  "Survey 
findings  are  reported  to  the  State  or 
HCFA.  as  appropriate,  with 
recommendations  for  corrective  action." 
Still  another  said  that  we  should  clarify 
the  fact  that  the  survey  findings  are 
reported  with  recommendations  for 
remedies,  and  one  commenter  said  that 
our  proposed  paragraph  (b)(1)  appears 
to  exclude  the  possibility  of  imposing 
remedies  based  on  HCFA's  paper  review 
of  State  survey  agency  findings. 

Two  commenters  suggestea  a  new 
paragraph  (b)(1)  to  read  substantially  as 
follows: 

(b)  Requirement  for  State  enforcement 
plan. 

(1)  The  State  and  HCFA  shall  develop 
a  plan  for  imposing  intermediate 
remedies.  The  plan  shall — 

(i)  Vary  remedies  with  the  scope  and 
severity  so  that  more  substantial 
remedies  are  imposed  for  more  serious 
deficiencies; 

(ii)  Assure  that  the  State  and  HCFA 
minimize  the  time  between 
identificaticH)  of  violations  and  final 
imposition  of  remedies; 

(lii)  Assure  that  remedies  serve  goals 
of  requiring  immediate  correction  of 
deficiencies,  protecting  residents, 
correcting  deficiencies  for  specific 
residents  who  are  harmed,  punishing 
violations  and  deterring  violaticHis; 

(iv)  Include  rules  and  poUcies  about 
when  and  how  various  sanctions  are 
imposed  and  when  remedies  are 
imposed  singly  or  in  combination;  and 

(v)  Develop  procedures  to  solicit  the 
active  participation  of  residents  in  the 
enforcement  process,  including 
permitting  residents  to  participate  in 


any  formal  proceedings  the  State  offers 
to  providers  to  contest  imposition  of  an 
intermediate  remedy. 

The  two  commenters  who  made  this 
suggestion  also  said  that  enforcement 
under  the  reform  law  is  not  a  collection 
of  free-standing  remedies  that  States  and 
the  Secretary  apply  on  an  ad  hoc  basis; 
enforcement  under  the  law  requires 
enforcement  agencies  to  have  a 
systematic  way  of  making  decisions  to 
apply  sanctions.  They  cite  the  Institute 
of  Medicine  (loM)  report,  issued  in 
March  1986.  that  says  that  guidelines  on 
when  to  initiate  sanctions  are  necessary 
for  effective  State  enforcement  The 
conunenters  also  cite  the  October  9, 
1992  final  settlement  of  Valdivia  v. 
California  Department  of  Health 
Services  which  reads  in  part: 

The  enforcement  system  shall: 

A.  Define  the  purposes  of  the  system 
and  of  the  remedies: 

B.  Set  forth  guidelines  for 
appropriately  assessing  monetary 
penalties  and  other  intermediate 
remedies  (in  lieu  of  or  in  addition  to 
termination)  allowed  under  Federal 
requirements; 

C.  Identify  guidelines  for  approving 
and  monitoring  plans  of  correction; 

D.  Define  the  role  of  the  complaint 
investigation  process  in  the 
comprehensive  enforcement  system; 

E.  Encourage  and  promote  use  of 
intermediate  sanctions,  as  appropriate, 
rather  than  termination,  to  achieve  the 
purposes  of  the  comprehensive 
enforcement  system; 

F.  Identify  mechanisms  to  better 
inform  the  public  as  to  actions  taken  by 
the  State  against  facilities  that  are  not  in 
compliance  with  Federal  Requirements 
of  Participation; 

G.  Identify  the  factors  to  be 
considered  in  determining  which 
remedies  may  or  must  be  imposed, 
assuring  that  more  substantial  remedies 
are  imposed  for  more  serious 
deficiencies. 

Finally,  two  of  these  commenters 
suggested  that  HCFA  specify  that  one  of 
the  bases  for  the  imposition  of  remedies 
be  interfering  with  the  work  of  a  survey 
team,  monitor,  and/or  temporary 
manager. 

Response:  We  agree  that  it  would  be 
more  accurate  to  say  that  survey 
findings  are  rejwrted  with 
recommendations  for  remedies,  and  we 
are  making  that  change  in  this  final  rule. 
We  do  not,  however,  believe  that  either 
the  loM  study  or  OBRA  '87  calls  for  an 
inflexible  cookbook  approach  to 
enforcement.  As  noted  in  the  conunent, 
the  loM  study  speaks  of  establishing 
"guidelines,"  and  we  befieve  that  this 
term  connotes  that  there  be  a  range  of 
options  available  to  the  Secretary  and 


the  States  (including  the  option  not  to 
impose  any  remedies).  In  sections  4203 
and  4213  of  OBRA  '87,  the  intent  to 
provide  a  flexible  range  of  options  is 
clearer  still.  Those  sections  amended 
sections  1819(h)  and  1919(h)  of  the  Act 
at  several  places  to  reflect  this  intent. 
For  example,  the  Act  now  provides: 

•  "•  •  •  the  Secretary  may  impose 
any  of  the  remedies  described  in 
subparagraph  (B)."  (1819(h)(2)(A)(ii)); 

•  "Nothing  in  this  subparagraph  shall 
be  construed  as  restricting  the  remedies 
available  to  the  Secretary  •  •  *" 
(1819(hK2MA)); 

•  'The  Secretary  may  take  the 
following  actions***"  (1819(h)(2HB)); 
and 

•  "The  Secretary  may  impose  a  civil 
money  penalty  in  an  amount  not  to 
exceed  $10,000  *  *  *." 
(1819(h)(2)(B)(ii)). 

Ftuther  evidence  of  the  need  to  retain 
flexibility  in  the  choice  of  remedies  is 
found  in  the  House  of  Representatives 
Committee  on  the  Budget  report  (H.R. 
Rep.  No.  391. 100th  Cong..  1st  Sess.  472 
(1987))  that  accompanied  OBRA  '87.  It 
states  that,  "the  Committee  amendment 
would  specify  a  broad  range  of 
sanctions  for  use  by  both  &e  Secretary 
and  the  States."  The  committee  report 
goes  on  to  say  that,  "The  Committee 
emphasizes  that  the  remedies  specified 
under  the  amendment  are  not  exclusive, 
and  should  not  be  construed  to  limit  the 
use  of  other  remedies  that  may  be 
available  to  either  the  States  or  the 
Secretary  under  State  or  Federal  law. '  It 
is  clear  that  flexibility  was  the  statutory 
intent.  Therefore,  in  order  to  ensure  this 
intended  Qexibility.  we  have  set  forth 
minimum  remedies  for  deficiencies 
according  to  their  seriousness  and 
offered  several  additional  optional  ones. 

We  agree,  for  the  most  part,  with  the 
thrust  of  the  final  settlement  in 
Valdivia,  and  are  making  revisions  to 
the  relationship  between  deficiencies 
and  remedies  which  reflect  aspects  of 
the  final  settlement  of  that  case. 
However,  these  revised  poUcies  are  not 
appropriate  for  paragraph  (b),  which  is 
intended  only  to  succinctly  set  forth  the 
basis  for  the  imposition  of  remedies, 
and  not  the  outline  for  the  entire 
enforcement  process.  Rather,  we  have 
specified  the  linkage  between 
deficiencies  and  remedies  imposed  at 
§488.408,  Selection  of  remedies. 

We  do  not  believe  that  proposed 
§  488.202(b)(1)  excludes  the  possibility 
of  imposing  remedies  based  on  "HCFA's 
paper  review  of  survey  agency 
findings."  Since  "HCFA's  "paper  review" 
is  itself  based  on  survey  findings,  it  is 
clear  that  remedies  may  be  imposed  as 
a  result. 


Finally,  in  response  to  the 
commenters  who  suggested  that  HCFA 
specify  that  one  of  the  bases  for  the 
imposition  of  remedies  be  interfering 
with  the  work  of  a  survey  team, 
monitor,  and/w  temporary  manager, 
there  is  authority  at  section  1128(b)(12) 
of  the  Act  to  exclude  a  facility  based  on 
its  failure  to  grant  access  to  the 
Secretary  or  to  the  State  survey  agenc>'. 
and  we  believe  this  includes  not  only  a 
survey  team,  but  a  monitor.  Our 
regulations  at  §  488.415  set  forth  what 
happens  if  a  facility  does  not  reUnquish 
control  to  a  temporary  manager. 

■  Based  on  the  above  discussion,  we  are 
revising  §  488.402(b)(1)  to  state  that  in 
every  instance  of  noncompUance,  one  or 
more  remedies  are  imposed  based  on 
deficiencies  found  during  surveys 
conducted  by  HCFA  or  by  the  surx'ey 
agency.  We  are  deleting  paragraph  (b)(2) 
because  we  believe  that  manual 
issuances  are  the  most  appropriate 
places  for  procedural  information  of  this 
sort. 

Comment:  Two  commenters  suggested 
that  we  set  forth  at  §  488.402(b)(2)  the 
principle  that  termination  of  provider 
agreements  is  a  measure  taken  only  as 
a  last  resort  when  the  imposition  of 
intermediate  remedies  has  failed  to 
correct  the  deficiencies.  One  commenter 
recommends  that  paragraph  (b)(2)  be 
amended  to  state  that  the  survey 
agencies  should  be  allowed  to  impose 
one  or  more  remedies  for  each 
deficiency  or  cluster  of  deficiencies. 

Finally,  one  commenter  said  that 
OBRA  '87  stated  that  when  deficiencies 
constitute  an  immediate  and  serious 
threat  to  residents'  health  and  safety, 
neither  HCFA  nor  the  States  have  any 
discretion  with  regard  to  remedies. 
Rather,  the  commenter  said  that,  in  such 
cases,  HCFA  or  the  States  must  impose 
either  temporary  management  or  a 
provider  agreement  termination. 

Response:  We  agree  that  termination 
of  provider  agreements  is  a  serious 
measure,  but  not  that  it  is  a  "last  resort" 
in  the  strictest  sense.  While  we  believe 
that  the  Congress  wrote  into  the  law  the 
wide  array  of  alternative  remedies  to 
encourage  their  use,  the  Act  does  not 
requue  that  in  every  case  the  States  or 
the  Secretary  may  not  choose  provider 
agreement  termination  imtil  alternative 
remedies  have  been  used.  We  believe 
that  the  Act's  alternative  remedies  offer 
States  and  the  Secretary  a  valuable 
opportunity  to  redress  a  wide  variety  of 
facility  shortcomings  through  means 
that  will  promote  quick  correction 
without  having  to  exclude  the  faciUty 
frnm  program  participation,  and  it  is  oiu 
expectation  not  only  that  serious 
consideration  will  be  given  for  such 
opportimities  when  there  is  fiadlity  non- 
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compliance,  but  that  they  will  be  used 
far  mora  6Bquently  than  they  have  in 
the  past.  It  would  be  an  entirely 
erroneous  impression  of  the  Act. 
however,  to  conclude  that  it  deprives 
States  and  the  Secretary  from  exercising 
discretion  to  choose  any  remedy, 
including  termination,  whenever  they 
determine  it  appropriate  to  do  so.  The 
comment  suggesting  that  the  proposed 
paragraph  (b)(2)  be  amended  to  state 
that  the  survey  agencies  should  be 
allowed  to  impose  one  or  more  remedies 
for  each  deflciency  or  cluster  of 
deficiencies  is  inappropriate;  the 
number  of  remedies  that  may  be 
imposed  is  covered  in  the  proposed 
§  488.202(c).  We  will  discuss  this 
comment  in  connection  with  others  on 
that  paragraph. 

It  is  true  that,  when  no  immediate 
jeopardy  exists,  the  Congress  stated  that 
the  State  or  the  Secretary  may  impose 
termination  or  may  impose  one  or  more 
intermediate  sanctions  against  the 
provider,  or  may  impose  both,  and  that 
this  is  in  contrast  to  the  specific 
measures  that  must  be  imposed  when 
immediate  feopardy  exists.  However,  it 
does  not  follow  that  the  State,  rather 
than  the  Federal  government,  should 
have  the  ability  and  the  obligation  to 
specify  when  and  how  each  remedy  is 
to  be  applied.  The  Committee  report 
that  accompanied  OBRA  '87  clearly 
states: 

*  *  *  it  la  the  rMponsibility  of  th« 
Secntary  to  take  the  enforcement  nMMuret 
necessary  to  assure  compliance  by  Medicaid 
facilities  with  the  requirements  of 
participation  as  well  as  to  assure  that  State 
enforcement  activities  are  adequate  to  protect 
the  health  and  safety  of  residents.  To  enable 
the  Secretary  to  discharge  this  responsibility, 
the  committee  amendment  would  greatly 
expand  the  remedies  availabte  to  the 
SecTBtary  under  current  law. 

*  *   *  Ulfboth  the  State  and  the  Secretary 
decide  that  remedies  other  ihaa  termination 
ara  appnpriala.  the  Secretary's  aaUction  of 
allsmatlve  remedies,  and  not  those  of  the 
Sutm  apply.  (H.R  Rep.  No.  391,  lOOth  Coag.. 
1st  Sess.  475-7(1987)). 

Moreover,  section  1919(h)(2)(B)  of  the 
Act  specifies  that  the  Secretary  shal^ 
provide,  through  regulations,  guidance 
to  States  in  estabhshing  remedies. 

Howrever.  when  there  is  disagreement 
between  HCFA  and  the  State  regarding 
enforcement  action,  the  disagreement  is 
resolved  in  accordance  with  the  policy 
set  forth  in  $488.4S2(d).  For  example, 
paragraph  (d)  says  that  when  HCFA  or 
the  Slate,  but  not  both,  establishes  one 
or  more  remedies,  in  addition  to  or  as 
an  alternative  to  termination,  the 
additional  or  alternative  remedies  will 
also  apply  when — 


•  Both  HCFA  and  the  Sute  find  that 
a  NF  has  not  met  all  the  partidpation 
requirements:  and 

•  Both  HCFA  and  the  State  find  that 
no  immediate  jeopardy  exists. 

In  this  way.  the  sanction(s)  proposed 
by  the  State  can  take  elTect 

Based  on  the  above  discussion  and 
the  need  to  make  conforming  changes 
with  other  provisions  of  the  regulation, 
we  are  revising  §  488.402(b)(2)  to 
indicate  that  the  State  or  HCFA  may 
apply  one  or  more  of  the  remedies 
specified  in  §  488.406  instead  of 
terminating  the  provider  agreement,  or 
in  addition  to  termination  procediues, 
to  continue  until  the  effective  date  of 
the  termination  or  until  substantial 
compUance  is  achieved,  and.  in  some 
cases,  imtil  the  State  or  HCFA  is  assured 
that  substantial  compliance  can  be 
maintained. 

Comment:  As  stated  above,  one  State 
said  that  §  488.402(b)(2)  .should  be 
amended  to  state  that  the  siuvey 
agencies  should  be  allowed  to  impose 
one  or  more  remedies  for  each 
deficiency  or  cluster  of  deficiencies.  The 
State's  rationale  is  that  the  proposed 
paragraph  (c)  would  restrict  both  HCFA 
and  the  States  in  their  efforts  to 
encourage  prompt  corrective  action,  and 
to  protect  residents'  health  and  safety. 
Another  conunenter  said  the  application 
of  a  separate  remedy  for  each  deficieiKiy 
seems  unduly  harsh.  A  remedy  or  set  of 
remedies  should  be  imposed  relating  to 
the  entire  uiiiverse  on  deficiencies  cited. 
Still  another  said  that  one  incident 
should  trigger  the  citing  of  no  more  than 
one  remedy. 

Two  conunenters  said  that  there  is  no 
statutory  basis  for  paragraph  (c).  Other 
commenters  asked  for  clarification, 
suggesting  that  we  use  examples,  limits, 
and  further  guidelines  to  ensure 
consistency.  Of  particular  concern  to 
many  was  the  fear  that,  absent  these 
guidelines  and  limits,  providers  might 
incur  multiple  sanctions  for  single 
deficiencies  or  for  multiple  deficiencies 
arising  from  a  single  act  or  incident. 
Some  suggested  that  HCFA  and  the 
State  be  directed  to  consider  whether  a 
facility's  deficiencies  are  "clustered"  or 
"bundled"  (we  used  the  term 
"interrelated"  in  the  proposed  rule)  or 
scattered  throughout  the  facility  in 
deciding  which  rcmedy(ies)  to  impose 
in  particular  situations. 

A  number  of  conunenters  wanted  lu 
to  specifically  set  forth  in  regulations 
exactly  which  sanctions  should  be 
imposed  for  each  type  of  possible 
deficiency  or  group  of  deficiencies. 

One  State  expressed  concern  about 
the  potentially  large  number  of  separate 
follow-up  visits  required  to  verify 


corrections  of  the  deficiencies  under 
each  remedy.  "For  example,"  it  said — 

If  lepvrate  civil  monetary  penalties  are 
imposed  for  aeveral  deficiencies,  or  groups  of 
deficiencies,  it  would  be  expected  tiiat 
deficiencies  would  be  corrected  on  difteient 
dates  and  that  the  Guuiity  would  insist  on 
immediate  followup  on  each  deficiency  or 
group  of  deficiencies  in  order  to  inunediately 
end  the  daily  monetary  penalty. 
Additionally,  a  follow-up  would  be  required 
at  90  days  after  the  survey  to  determine  if 
denial  of  payments  would  be  required  under 
(the  proposed)  48a.212(aM3),  and  another 
followup  would  be  required  at  six  months  to 
detennine  if  termination  is  required  under 
[the  proposed)  488.212(a)(4). 

Finally,  one  commenter  wranted  us  to 
insert  the  words,  "Subject  to  the 
provisions  of  this  subpmrt,"  at  the 
begiiuiing  of  the  paragraph,  and  another 
wanted  us  to  define  interrelated 
deficiencies  as  deficiencies  caused  by  or 
resulting  from  the  same  action  or 
occiurence. 

Response:  Sections  4203  and  4213  of 
OBRA  '87  and  subsequent  related  . 
legislation  were  enacted  partially 
because  of  the  Congress'  recognition 
that  the  Secretary  and  the  States  needed 
more  flexibility  in  enforcing  regulations 
pertaining  to  Medicare  SNFs  and 
Medicaid  NFs,  and,  therefore,  more 
choices  of  enforcement  actions.  The 
selection  of  a  particular  remedy  is  based 
on  the  natiue  of  noncompliance  and  the 
remedy  (or  remedies)  that  either  HCFA 
or  the  Medicaid  agency  believes  is  most 
likely  to  achieve  correction  of  the 
deficiencies.  We  believe  that  this 
approach  best  fulfills  the  Congressional 
mandate  to  "promote  compfiance  with 
the  requirements  of  participation  and 
assure  high  quality  care  for  nursing 
facility  residents"  (H.R.  Rep.  No.  391, 
100th  Cong..  1st  Sess.  472  (1987)).  In 
some  instances,  the  most  effective 
remedy  may  be  two  or  more  remedies. 
Furthermore,  section  1919(h)(1)  (A)  and 
(B)  of  the  Act  clearly  states  that  this  is 
the  case.  The  first  reads  in  part,  "*   *  * 
the  State  *  •  *  may  provide  *  *  *  for 
one  or  more  of  the  other  remedies,"  and 
the  second,  "•  *  *  the  State  may 
provide  for  one  or  more  of  the 
remedies."  Consequently,  we  are 
revising  §  488.402(c)  to  clearly  state  that 
more  than  one  remedy  may  be 
considered  appropriate  for 
noncompUance  for  each  deficiency. 
However,  it  may  also  be  appropriate  for 
one  remedy  to  be  imposed  for  multiple 
deficiencies  that  constitute 
noncompliance,  and  the  revised 
regulation  reflects  this  poUcy  as  well.  In 
any  case,  the  choice  of  one  or  multiple 
remedies  for  each  deficiency 
constituting  noncompliance  is  part  of 
the  decision  making  process.  The  actual 


imposition  of  a  remedy  or  remedies  is 
imposed  on  a  facility  for  noncompliance 
as  a  whole,  with  participation 
requirements.  We  are  delating  the 
limitation  in  the  proposed  paragraph  (c) 
that,  for  a  single  remedy  for  all 
deficiencies  to  be  imposed,  the 
deficiencies  must  be  interrelated  and 
subject  to  correction  by  the  same 
remedy.  This  change  oiffers  more 
flexibility  to  the  State  survey  agencies 
and  to  HCFA,  and  is  in  keeping  with  the 
statute. 

Further,  setting  forth  specific 
sanctions  to  be  applied  for  each 
deficiency  constituting  noncompliance 
or  a  group  of  deficiencies  constituting 
noncompliance  would  defeat  the  whole 
purpose  of  providing  maximtun 
flexibility  to  both  the  Secretary  and  to 
the  States.  We  are  adopting  certain 
minimum  sanctions  that  will  be 
imposed  according  to  how  serious  the 
noncompliance  is,  but  beyond  that, 
there  is  enough  flexibility  to  tailor  the 
remedy  or  remedies  to  the  specific  case 
at  hand. 

The  statutory  authority  for 
§  488.402(c)  is  found  at  sections  1819(h) 
and  1919(h)  of  the  Act.  We  have 
discussed  this  statutory  authority  in 
both  the  proposed  rule  and  elsewhere  in 
the  preamble  of  this  final  rule. 

The  matter  of  a  potentially  large 
niunber  of  follow-up  visits  is  a 
possibility.  If  it  materializes.  State 
survey  agencies  and  possibly  HCFA's 
regkmal  offices  may  require  additional 
resources.  We  will  be  closely 
monitoring  implementation  of  these 
regulations  to  determine  the  resources 
needed  lot  this  task.  However,  not  every 
deficiency  will  require  or  evaa  merit  a 
separate  revisit  for  certification  of 
substantial  compliance.  As  stated  above, 
sometimes  several  deficiencies  will  lead 
to  the  impontion  of  only  one  remedy. 
Moreover,  even  if  different  remedies  can 
be  traced  to  difiierent  deficiencies,  the 
survey  agency  is  under  no  obligation  to 
make  multiple  revisits.  The 
noncompliance  which  led  to  the 
imfKisition  of  remedies  is  due  entirely  to 
facility  performance.  The  survey  agency 
is  not  responsible  for  the 
noncompliance  and  is  under  no 
obligation  to  spend  valuable  resources 
on  multiple  revisits.  Furthermore, 
remedies  are  imposed  for 
noncompliance  in  a  facility,  rather  than 
for  deficiency  "a"  ot  "b"  or  "c."  etc 
The  survey  agency  is  generally  obligated 
to  revisit  only  when  the  facility  makes 
a  credible  all^ation  of  compliance  with 
all  requirements  and.  in  some  cases,  no 
revisit  is  required  even  then. 

Finally,  we  are  not  adding  the  phrase, 
"Subject  to  the  provisions  of  this 
subpart."  at  the  beginning  of  paragraph 


(c)  because  we  believe  it  to  be 
uimecessary.  Since  we  are  revising  this 
final  rule  to  allow  HCFA  or  the  State  to 
impose  one  or  more  remedies  for  all 
deficiencies  constituting  noncompUance 
whether  they  are  interr^ted  or  not. 
there  is  no  need  to  define  "interrelated 
deficiencies." 

For  the  reasons  given  directly  above, 
we  are  revising  §  488.402(c)  to  provide 
that  HCFA  or  the  State  may  apply  one 
or  more  remedies  for  each  deficiency 
constituting  noncompliance,  or  single  or 
multiple  remedies  for  all  deficiencies 
constituting  noncompliance. 

Comment:  A  number  of  commenters 
said  that  they  opposed  our  proposed 
exemption  of  deficiencies  with  scope 
and  severity  levels  of  1  &t)m  the 
requirement  for  a  plan  of  correction. 
The  consensus  of  these  commenters  was 
that  all  deficiencies  should  require  a 
plan  of  correction.  As  one  conunenter 
remarked: 

While  we  understand  that  it  is 
inappropriate  to  punish  or  sanction  a  facility 
for  an  isolated,  minor  deficiency,  the 
government  should  ask  facilities  to  correct 
such  problems  and  there  should  be  a  public 
record  of  the  facility's  plan  to  do  so.  Since 
the  regulatioos  and  the  reform  law  require 
compliance  with  all  requirements,  there 
cannot  be  any  exclusions  from  completing 
plans  of  correction.  Plans  of  correction  are  a 
management  tool  for  both  the  facility  and  the 
regulators,  not  a  penalty  or  punishment 

Two  commenters  said  the  exception 
should  be  retained,  but  only  if  HCFA 
applies  a  "substantiality  factor"  to  the 
determination  of  what  constitutes  a 
deficiency.  By  "substantiality"  they 
meant  that  nothing  would  be  cited  as  a 
deficiency  unless  it  is  not  an  isolated  or 
occasional  occiurence  or  unless  it  has  a 
significant  impact  on  resident  rights  or 
qiiality  of  life.  If  this  were  the  case,  they 
said,  then  all  deficiencies  should 
require  a  plan  of  correction. 

One  commenter  asked,  "Why  cite  a 
deficiency  at  scope  and  severity  level 
1?" 

Regarding  the  issue  of  approval  of  the 
plans  of  correction,  one  commenter 
suggested  that  HCFA  approve  all  plans 
of  correction.  Another  suggested  we  add 
the  following  specific  language: 

HCFA  will  or  the  survey  agency  must 
approve  the  plan  of  correction  if  it  is 
reasonably  calculated  to  result  in  substantial 
correction  of  the  deficiency  within  a 
reasonable  time.  Neither  HCFA  nor  the 
survey  agency  may  disapprove  a  plan  of 
correction  because  the  facility  denies  the 
existence  of  the  deficiency,  if  the  plan 
otherwise  meets  the  criteria  specified  by  this 
paragraph.  The  facility  may  submit  an 
amended  plan  of  correction  at  any  time,  and 
HCFA  will  or  the  survey  agency  must 
approve  bhe  amended  p^an  if  it  meets  the 
criteria  specified  in  this  paragraph.  A 


facility's  submission  of  a  plan  of  cofiection 
does  not  constitute  an  admission  that  the 
deficiency  exists. 

Finally,  one  commenter  said  that 
there  is  a  need  for  clearer  plans  of 
correction,  and  another  said  that  the 
plans  need  to  be  more  specific  and  focus 
on  care  issues. 

Response:  We  agree  that  all 
deficiencies  should  require  either  a  plan 
of  correction  or  an  agreement  to  correct, 
and  are  revising  this  final  regulation  at 
§488.408  ("Selection  of  remedies. ') 
accordingly.  One  commenter  expressed 
the  rationale  few  this  succinctly:  ••  •  •  • 
the  govenunent  should  ask  facilities  to 
correct  (deficiencies)  and  there  should 
be  a  public  record  of  the  facilities'  plan 
to  do  so." 

We  do  not  accept  the  suggestion  that 
the  regulations  specify  that  HCFA  will 
or  the  survey  agency  must  approve  the 
plan  of  correction  if  it  is  reasonably 
calculated  to  resuh  in  substantial 
correction  of  the  deficiency  within  a 
reasonable  time.  We  have  discussed  the 
meaning  of  substantial  compliance 
elsewhere  in  this  preamble.  As  for  the 
terms  "reasonably  calculated"  and 
"reasonable  time,"  it  has  been  our 
experience  that  putting  general  language 
such  as  this  in  regulations  is  not  useful. 
Plans  of  correction  ara  cmisidered  on  a 
case-by-case  basis  by  both  the  States  and 
by  HCFA  because  drcumstanoes  vary 
greatly  from  facility  to  facility.  To  state 
in  the  regulations  that  HCFA  and  the 
States  have  a  moral  and  legal 
responsibility  to  be  reasonable  in  their 
dealings  with  providers  would  be  to 
belabor  the  obvious;  there  is  no  need  for 
such  a  pronouncement. 

One  of  the  ccMnmenters  who  proposed 
that  plans  of  correction  be  required  for 
all  deficiencies  made  the  observation 
that  some  plans  of  correction  do  nothing 
more  than  complain  about  the  law.  the 
surveyor,  or  the  circumstances,  without 
ever  describing  how  the  violation  will 
be  corrected.  We  agree  and  would  only 
add  that  it  is  highly  prob^ie  that 
facilities  submitting  these  plans 
considered  them  to  be  "reasonable." 
and  extremely  improbable  that  these 
plans  would  be  acceptable  to  HCFA  or 
the  State. 

Finally,  we  agree  that  plans  of 
correction  must  be  clear  and  specific, 
but  beheve  that  there  is  no  need  to  state 
this  in  regulations. 

Comment:  Two  commenters  suggested 
that,  in  addition  to  cross-referring  to 
§  488.234  of  the  proposed  rule 
(redesignated  as  §  488.432,  "State  and 
Federal  disagreements  involving 
findings  not  in  agreement  in  situations 
where  there  is  no  immediate  and  serious 
threat"),  we  should  refer  the  reader  to 
proposed  §  468.212(a)  ("Action  when 
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there  is  no  immediate  and  serious 
threat"),  and  to  §  488.232  of  the 
proposed  rule  (redesignated  as 
$488,430.  "Continuation  of  payments  to 
a  facility  with  denciencies"). 

{Response:  We  beUeve  this  to  be 
liniWfWnrj   We  try,  to  the  greatest 
extent  possible,  to  avoid  redundancy  in 
regulations.  When  trying  to  determine 
what  to  do  whan  there  is  State  and 
Federal  diaagreement.  it  is  most  likely 
that  the  reader  mil  consult  $  488.452. 

Coaunent:  Another  commenter 
suggested  that  the  text  of  our  proposed 
§  488.202(e)  be  revised  to  state,  if  the 
State  and  HCFA  disagree  on  the 
decision  to  impose  remedies  when 
HCFA  has  performed  a  validation 
survey,  the  disagreement  is  resolved  in 
accordance  with  (proposed)  §488.234." 

Response:  Not  allowing  HCFA  to 
impoee  remedies  unless  and  until  it  has 
performed  its  own  validation  survey 
would,  in  most  cases,  significantly 
lengthen  the  amount  of  time  between 
the  facility's  being  cited  for  a  deficiency 
and  the  time  when  a  remedy  would  be 
imposed.  This  would  not  fulfill  the 
intent  of  the  Act.  which  states  that 
criteria  as  to  when  and  how  each  of  the 
remedies  is  to  be  applied  "shall  be 
designed  so  as  to  minimize  the  time 
between  the  identification  of  violations 
and  final  imposition  of  the  remedies 
•   *   •••(sections  1819(h)(2)(B)  and 
1919(h)(2)(B)  of  the  Act).  In  any  event, 
the  Act  does  not  limit  the  Secretary's 
ability  to  make  findings  exclusively 
through  the  use  of  vahdation  surveys. 
The  Act  says  only  that  the  Secretary 
may  impose  sanctions  if  he  or  she 
"hnds"  noncompliance.  There  may  be 
occasions,  for  example,  when  the 
Secretary  may  choose  to  impose 
sanctions  based  on  a  State  agency 
survey.  We  have  therefore  concluded 
that  the  Act  did  not  intend  that  the 
Secretary  exercise  his  or  her  oversight 
authority  only  through  Federal  onsite 
validation  surveys.  Nonetheless,  in 
some  cases  it  will  only  be  possible  to 
draw  conclusions  about  facility 
compliance  through  onsite  surveys. 
Moreover,  sections  lB19(g)(3](B)  and 
1919(g)(3)(B)  of  the  Act  require  the 
Secretary  to  conduct  validation  surveys 
for  at  least  5  percent  of  the  State  survey 
agency's  standard  surveys,  as  long  as  the 
5  percent  equals  at  least  5  facilities. 
Therefore,  many  times  the  Secretary's 
enforcement  decisions  will  arise  as  a 
result  of  Federal  vaUdation  siuveys. 
However,  this  will  not  always  be  the 
case. 

For  the  reasons  listed  immediately 
above,  we  are  making  no  revisions  to 
proposed  §488. 202(e). 

Comment:  Some  members  of  the 
health  care  community  said  that  the 


proposed  2-4  and  15-day  periods  are 
inadequate  to  allow  facilities  a  fair 
opportimity  for  correcting  deficiencies. 
In  addition,  commenters  suggested  that 
HCFA— 

•  Specify  whether  the  days  are 
calendar  days  or  business  days; 

•  Specify  that  the  time  frames  for 
correction  will  not  begin  until  the 
faciUty  receives  the  notice,  rather  than 
when  notice  is  sent: 

•  Specify  that  the  notice  must  be  sent 
by  certified  mail,  return  receipt 
requested  or  by  personal  delivery,  and 
that  the  State  must  give  the  facility 
notice  in  the  same  manner,  and 

•  Provide  an  expedited  hearing 
process  to  safeguard  the  facility's  ability 
to  continue  its  business  and  protect  its 
residents  from  wrongful  government 
action.  This  measure  must  be  taken,  the 
commenter  said,  due  to  the  short  notice 
we  proposed  to  give  in  the  case  of 
immediate  and  serious  threat. 

Other  commenters  said  that  the  time 
frames  we  proposed  are  too  long.  One  of 
these  commenters  expressed  serious 
concern,  noting  that  the  Act  clearly 
requires  that  immediate  action  be  taken 
to  remove  the  |eopardy  in  immediate 
and  serious  threat  situations.  This 
commenter  urged  that  no  notice  be 
given  before  the  imposition  of  a 
sanction  in  these  cases,  and  suggested 
that,  in  nonimmediate  and  serious 
threat  situations.  5  days  notice  should 
be  given.  Another  said  that,  in  many 
cases,  it  is  obvious  that  the  remedy 
should  be  imposed  immediately.  This 
consumer  organization  asked  why  a 
State  survey  agency  should  ever  have  to 
delay  initiating  monitoring  visits  to  a 
facility  or  why  a  faciUty  with 
widespread  quality  of  care  problems 
should  be  allowed  to  admit  new 
,  residents  for  15  days  after  such 
problems  are  discovered.  Other 
commenters  cited  the  possible 
continuance  of  "roller  coaster 
compliance'^  unless  we  shorten  the  time 
frames.  "Roller  coaster  compliance" 
refers  to  the  faciUty  practice  of  coming 
into  compUance  only  long  enough  to 
stave  off  an  impending  remedy,  then 
reverting  to  noncompUant  activities  or 
practices  until  the  next  time  the 
deficiencies  are  cited,  when  the  cycle 
begins  all  over  again. 

Other  commenters  said  that  our 
proposed  time  frames  do  not  adequately 
protect  residents,  referring  to  monitors 
as  an  example.  One  said  that  in  a  case 
of  jeopardy,  the  State  might  feel  it 
necessary  to  have  a  monitor  in  the 
facility  as  the  survey  team  is  leaving. 
Waiting  two  days  without  outside 
scrutiny  may  be  too  long  under  some 
circumstances. 


Two  commenters  said  that,  in  the  case 
of  civil  money  penalties,  notice  before 
an  effective  date  is  meaningless,  since 
the  fine  may  be  imposed  for  a  past 
violation  that  has  already  been 
corrected. 

One  commenter  said  that  the  "not 
more  than  four  days"  notice  in 
§  488.402(f)  confUcts  with  §488.410, 
and  another  that  paragraph  (f)  conflicts 
with  §  488.330(e)(l)(i)  and  (ii).  Another 
said  that  the  clause.  "*  *  *  the  remedy 
could  be  imposed  anytime  after  the 
minimum  2  day  notihcation  period,  but 
not  later  than  the  10th  day  a^er  the  last 
day  of  survey."  is  confusing. 

Finally,  one  commenter  suggested 
that  residents  and  their  representatives 
be  notiHed  of  enforcement  actions  and 
their  implications  at  the  same  time  the 
nursing  home  is  notified.  Two  other 
commenters  said  that  States  should  be 
required  to  compile,  at  least  monthly,  a 
hst  of  facilities  against  which  they  have 
taken  adverse  action  and  imposed 
sanctions.  They  suggested  that  this 
listing  be  sent  to  newspapers,  to  the 
State  long-term  care  ombudsman,  to  the 
State  protection  and  advocacy  agency, 
to  acute  care  hospitals,  and  to  public 
and  private  agencies  that  regularly  make 
referrals  of  individuals  to  nursing 
facilities.  They  also  suggested  that 
States  be  required  to  develop  poster 
notices  for  each  intermediate  remedy, 
and  require  facilities  to  post  the  notice 
in  a  prominent  place. 

Response:  We  are  revising  §  4B8.402(f) 
to  specify  that  the  time  frames  given  are 
calendar  days,  and  that  they  begin  when 
the  facility  receives  the  notice,  but  in  no 
event  will  the  effective  date  of  the 
enforcement  action  be  later  than  20  days 
after  the  notice  is  sent.  We  are  not 
accepting  the  suggestion  that  the  notices 
be  sent  via  certified  mail,  with  return 
receipt  requested.  This  would  preclude 
a  valid  notice  sent  via  other  means,  such 
as  telefax,  telegram,  commercial 
overnight  delivery  services,  or  other 
means  that  may  be  faster.  This  becomes 
an  especially  important  consideration  in 
the  case  of  immediate  jeopardy 
deficiencies. 

The  commenter  who  asks  for  an 
expedited  hearing  process  due  to  the 
short  notice  alleging  immediate 
jeopardy  seems  to  be  suggesting  that  the 
.  hearing  take  place  before  the  effective 
date  of  a  sanction  to  safeguard  the 
facility's  ability  to  continue  its  business 
and  protect  its  residents  frt>m  wrongful 
government  action.  In  the  case  of 
immediate  jeopardy,  this  would  mean  a 
hearing  would  have  to  be  held  as  early 
as  the  first  48  hours  after  the  survey.  It 
is  entirely  possible  that,  when  a  survey 
uncovers  such  jeopardy,  the  State  or 
HCFA  may  immediately  set  an  effective 


date  at  the  minimum  required  time  afier 
notice,  that  is,  2  days.  It  is  virtually 
impossible  to  set  up  a  hearii^  this 
quickly,  and  expanding  the  time 
between  the  notice  and  the  efiiective 
date  of  a  remedy  to  make  it  possible  to 
hold  a  hearing  before  the  effective  date 
would  not  be  in  the  best  interests  of  the 
residents.  The  whole  point  of  a  short 
time  frame  is  to  safeguard  the  lives  and 
the  safety  of  residents  by  taking 
immediate  action.  As  discussed  at 
proposed  §  488.180  (now  designated  as 
§  488.330),  Certification  of  compliance 
or  noncompliance,  it  is  not  necessary  to 
hold  a  hearing  before  the  effective  date 
of  termination  to  adequately  protect  a 
facility's  right  to  due  process. 

As  noted  above,  we  received 
comments  saying  our  time  frames  were 
too  short,  and  others  saying  that  they 
were  too  long.  While  we  are  mindful  of 
the  Act's  requirement  that  the  Secretary 
take  immediate  action  in  the  case  of 
immediate  jeopardy  (sections  1819(h)(4) 
and  1919(h)(4)  of  the  Act),  and  to 
minimize  the  time  between  the 
identification  of  violations  and  final 
imposition  of  the  other  remedies 
(sections  1819(h)(2)(B)  and 
1919(hK2)(B)  of  the  Act),  we  have 
chosen  not  to  shorten  them,  except  for 
the  same  day  (if  necessary)  installation 
of  a  State  monitor  in  the  case  of  an 
immediate  jeopardy.  We  believe  that,  fbr 
other  available  remedies  when  there  is 
an  immediate  jeopardy  deficiency,  the 
facility  should  be  allowed  at  least  2  days 
before  imposition  of  sanctions.  This  is 
because  we  believe  that  even  in  cases  of 
immediate  jeopardy,  providers  are 
entitled  to  some  notice  before  the 
imposition  of  sanctions.  We  belie\'e 
that,  in  tiie  case  of  non-immediate 
jeopardy,  we  should  not  allow  any  less 
than  IS  dzyi  for  similar  reasons. 

We  chose  not  to  set  the  minimum 
amount  of  notice  required  any  higher 
than  2  days  in  the  case  of  immediate 
jeopardy  because  ths  longer  immediate 
jeopardy  persists,  the  greater  the 
likelihood  that  actual  harm  or  even 
death  may  result  or  continue.  We  have, 
for  the  reasons  cited  in  the  paragraph 
immediately  preceding  determined  that 
a  facihty  he  given  no  less  than  2  days 
before  imposition  of  sanctions.  Besides, 
it  has  been  our  experience  that,  as  a 
practical  matter,  it  takes  longer  than  2 
days  to  complete  termination 
proceedings  once  they  are  begun.  It  is 
our  belief  that  we  have  struck  a  fair 
balance  between  giving  facihties  fair 
notice  and  a  reasonable  chance  to 
correct  deficiencies  and  fulfilling  our 
responsibility  to  safeguard  the  health  or 
safety  of  residents. 

We  have  chosen  15  days  in  the  case 
of  nonimmediate  jeopardy  by  carefully 


weighing  the  same  considerations.  It  is 
important  to  understaiKl  that  we  are 
bound  by  Federal  law  to  minimize  the 
time  between  the  identification  of 
violations  and  final  imposition  of 
remedies.  While  sections  1819  and  1919 
of  the  Act  do  not  require  giving  specific 
notice  before  the  imposition  of 
remedies,  constitutional  principles  <d 
due  process  generally  do  require  such  a 
notice  of  agency  adverse  action.  On  the 
other  hand,  neither  the  Act  nor  the 
Constitution  require  that  providers  have 
the  opportimity  to  correct  deficiencies 
before  sanctions  are  imposed.  In  other 
words,  there  is  a  need  for  prior  notice, 
but  not  an  entitlement  on  the  providers' 
part  to  an  opportunity  to  correct 
deficiencies.  "Hiis  policy,  we  believe, 
satisfies  due  process  concerns  of 
providers.  As  we  have  said,  the  only 
exception  is  the  immediate  imposition 
of  a  State  monitor  when  there  is  an 
immediate  jeopardy  situation,  because, 
above  all  else,  it  is  our  responsibifity  to 
protect  the  lives  of  residents.  The 
facility  will  not  be  required  to  pay  the 
salary  of  the  State  monitor;  nor  will  the 
State  monitor  have  managerial  authority 
to  obligate  fecility  funds.  (That  authority 
is  reserved  for  the  temporary  manager 
who  could  be  installed  a  couple  of  days 
later.)  The  State  monitor  can  be 
appointed  immediately,  while  other 
sanctions  are  pending  during  notice 
periods  to  protect  residents.  With 
respect  to  ciAil  money  penalties,  we  do 
not  believe  that  any  notice  is  required 
before  HCFA  or  a  State  advises  a  facility 
that  noncomphance  has  occurred  and 
that  a  penalty  is  to  be  imposed.  As  the 
statute  clearly  suggests,  dvil  money 
penalties  may  be  imposed  for  past 
periods  of  noncompliance  even  if  a 
facility  is  currently  in  compliance. 
Notice  is  required,  however,  l>efore  a 
civil  money  penalty  can  be  collected, 
and  the  regulations  call  for  exactly  this 
procedure.  Like  any  other  commercial 
enterprise,  nursing  homes  must 
structure  their  debits  and  credits  around 
their  cash  flow.  We  believe  that 
notifying  a  facility  that  it  must  pay  a 
civil  money  penalty  instantly  is  unfair, 
unrealistic,  and  not  in  accordance  with 
the  basic  principles  of  due  process. 

In  this  final  rule,  we  are  removing  the 
provision  requiring  a  maximum  of  4 
days  notice  before  the  imposition  of  a 
sanction  in  §  488.402(f).  We  may  impose 
a  remedy  for  immediate  jeopardy,  as 
§  488.410  allows,  as  long  as  we  give  the 
faciUty  at  least  2  days'  notice  liefore  the 
imposition  of  the  remedy  and  no  more 
than  23  days  bom  the  last  day  of  the 
survey  to  remove  the  jeopardy  or  be 
terminated.  In  actual  practice,  the 
facility  is  notified  that  there  is  an 


immediate  jeopardy  deficiency  as  soon 
as  the  survey  has  been  completed.  It  is 
only  the  official  notice  of  the  imposition 
of  a  remedy  that  may  not  be  sent  until 
later,  as  long  as  it  is  received  by  the 
facility  at  least  two  days  before  the 
effective  date  of  the  remedy. 

As  a  result  of  our  review  of  these 
conunents,  we  are  not  making  final 
proposed  §  488.180(e)(l)(i),  Certification 
of  compliance  or  noncompliance, 
because  it  appears  to  conflict  with 
§  488.402(f). 

As  proposed,  we  are  providing  in 
§488.325(i).  that  the  State  must  provide 
the  State's  long-term  care  ombudsman 
with  any  report  of  adverse  actions 
specified  at  §  488.406  imposed  on  a 
facility.  We  believe  that  diis  provision 
will  keep  residents  informed  about  each 
enforcement  action.  Whatever 
additional  puhUdty  States  may  wish  to 
give  notices  of  adverse  action  is  their 
decision. 

We  are  also  revising  paragraph  (f)  to 
note  the  exceptions  in  notification 
requirements  for  civil  money  penalties 
and  restructured  it  to  clarify  them. 

Section  488.404    Factors  To  Be 
Considered  in  Selecting  Remedies 

We  received  comments  on  proposed 
§  488.204,  as  well  as  on  our  solicitation 
of  comments  in  the  preamble  to  the 
proposed  rule,  about  the  scope  and 
severity  measures;  specifically,  we 
asked  for  comments  on  how  scope  and 
severity  values  were  described  and  how 
they  were  to  be  assigned.  We  mil 
address  all  of  the  comments  we  received 
on  scope  and  severity  in  this  section  of 
the  preamble. 

Comment:  The  majority  of 
commenters  did  not  comment  on  the 
scope  sc^e.  Several  commenters 
expressed  support  for  using  scope  and 
sex-erity  scales  to  determine  the 
enforconent  response  to  fedUty 
noncompliance.  Other  commenters 
opposed  using  these  scales.  Of  those 
opposed,  some  beheved  that  the  scales, 
absent  any  measurable  criteria, 
introduce  another  opportimity  for 
surveyor  inconsistraides  to  occur. 

Others  thought  the  scope  and  severity 
level  definitions  were  too  broad  and 
vague  to  be  appUed  consistently  by 
surveyors,  allowing  too  much 
government  discretion  in  the  selection 
of  remedies,  while  one  commenter 
believed  that  the  determination  of 
remedies  should  be  left  to  the  judgment 
of  the  survey  agency. 

A  few  commenters  argued  that  the 
scales  were  impractical  because  they 
were  either  too  complex  or  prescriptive 
and  left  no  room  for  siuveyor  judgment. 

Several  commenters  argued  that  the 
use  of  scope  and  severity  scales  conflict 
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with  Congressional  intent  to  eliminate  a 
hierarchy  of  participation  requirements. 
They  contend  that  by  ranldng  the 
seriousness,  that  is,  importance,  of  a 
fecility's  deficiencies,  the  scope  and 
severity  scales  foster  the  beUef  that 
some  requirements  are  more  important 
than  others. 

One  commenter  questioned  why  the 
scope  and  severity  scales  were  being  put 
into  regulation.  This  commenter 
believed  that  codifying  the  criteria  used 
for  determining  remedies  is 
inappropriate  and  will  invite  additional 
legal  challenges  by  nursing  home 
providers  dissatisfied  with  severity  and 
scope  level  determinations. 

One  commenter  was  concerned  that 
the  scope  and  severity  scales  failed  to 
provide  enough  regulatory  guidance  on 
the  exact  criteria  that  will  be  used  in 
making  remedy  determinations  to 
ensure  that  the  enforcement  response  is 
appropriate  to  the  nature  of  the 
noncompliance. 

We  received  a  variety  of  proposals  for 
reconfiguring  the  sco|}e  and  severity 
scales  from  provider  organizations.  State 
governments  and  consumer  advocate 
organizations. 

One  consumer  advocate  organization 
proposed  a  scope  and  severity  scale 
with  three  tiers  of  severity  (immediate 
jeopardy,  substandard  quality  of  care, 
and  other  violations),  while  retaining 
the  deHnition  of  scope  as  we  proposed. 

This  proposal  called  for  a  plan  of 
correction  for  all  level  1  deficiencies 
(other  violations)  regardless  of  scope 
and  a  mandatory  civil  money  penalty 
for  scopes  of  3  and  4.  Additionally,  the 
proposal  specified  that  the  State  or 
HCFA  must  impose  a  directed  plan  of 
correction  if  the  violation  is  repeated. 
All  other  remedies  could  be  imposed  at 
the  option  of  the  State  or  HCFA. 

The  second  tier  (substandard  quality 
of  care)  would  require  a  civil  money 
penalty,  public  notice,  a  plan  of 
correction  and.  at  the  State's  option,  any 
other  remedy.  If  repeated,  the  State  or 
HCFA  would  require  a  State  monitor 
and  a  directed  plan  of  correction.  There 
were  additional  mandatory  remedies 
imposed  at  higher  scope  levels. 

The  third  tier  (immediate  jeopardy) 
would  require  the  statutorily  mandated 
temporary  management  and  physician 
and  nursing  home  administrator 
licensing  board  notice,  as  well  as  a 
denial  of  payment  for  new  admissions 
and  a  plan  of  correction. 

Another  organization  also  proposed 
three  severity  levels  (Actual  harm, 
impairment  or  death;  potential  harm, 
impairment  and  death;  and  negative 
outcome).  The  scope  levels  were  also 
pared  down  to  three  levels  (isolated, 
occasional  and  widespread/pattern). 


Substandard  quality  of  care  would  be 
defined  as  a  severity  of  2  with  a  scope 
of  3  in  quaUty  of  care  and  all  of  severity 
level  3.  For  non-immediate  jeopardy, 
this  proposal  would  require  termination 
in  180  days  from  the  last  date  of  survey 
unless  compliance  is  achieved  during 
the  correction  period.  For  immediate 
jeopardy,  termination  would  take  effect 
in  23  days  if  no  temporary  manager  is 
appointed  or  accepted.  This  proposal 
would  not  require  any  mandatory  fines 
but  rather,  would  leave  the  choice  of 
remedy  to  the  State  or  HCFA.  Other 
statutorily  driven  remedies  have  also 
been  included  in  the  proposed  plan. 

One  State  organization  proposed  a 
matrix  which  had  five  severity  levels 
(barm  or  death;  negative  outcome  non- 
staff  action;  negative  outcome  staff 
action;  negative  outcome  likely;  and  no 
negative  outcome).  As  in  some  other 
proposals,  the  scope  levels  remained  as 
we  had  provided  in  the  proposed  rule. 
Under  this  plan,  no  remedies  would  be 
imposed  for  severity  level  of  1  and 
scope  of  1  or  severity  level  of  1  and 
scope  of  2  or  severity  level  of  2  and 
scope  of  1.  A  plan  of  correction  would 
be  required  for  a  severity  and  scope  of 
1-3,  1—4  and  2-2.  respectively.  A  civil 
money  penalty  would  be  imposed  for  a 
severity  and  scope  of  2-3  and  2-4.  No 
fine  would  be  imposed  for  a  scope  of  1, 
even  if  a  deficiency  is  at  the  severity  of 
3  or  4.  Denial  of  payment  for  new 
admissions  would  only  be  imposed  for 
severity  levels  of  4  and  5  (except 
severity  4  and  scope  of  1).  This  plan 
also  would  exempt  facilities  from  any 
remedies  in  ceriain  situations  where 
new  requirements  had  not  been 
disseminated  to  nursing  homes. 

Another  State  organization  proposed  a 
scope  and  severity  scale  using  the  four 
scope  levels  defined  in  our  proposed 
rule,  but  defining  the  severity  levels 
differently.  The  four  severity  levels 
would  be  defined  as  level  4 — life 
threatening  harm  or  death;  3 — actual 
harm;  2 — potential  harm;  and  1 — no 
harm  or  likelihood  of  harm.  Severity 
and  scope  of  1  would  have  no  remedies 
imposed.  Severity  level  of  1  and  scope 
of  2  and  severity  of  2  and  scope  of  1  or 
2  would  have  no  remedy  imposed  the 
first  time  the  deficiency  was  cited,  but 
the  State  or  HCFA  would  impose  a 
directed  plan  of  correction  if  the  same 
deficiency(ies)  was  found  at  the  next 
survey.  This  plan  also  requires  the  State 
or  HQ^A  to  choose  between  a  denial  of 
payment  for  new  admissions  or  a  civil 
money  penalty  for  severity  levels  of  3 
and  4. 

Another  State  disagreed  with  our  use 
of  the  term  immediate  jeopardy  relative 
to  the  scales  because  it  believes  that  the 
term,  as  described  for  the  scales,  carries 


no  connotation  of  immediacy  and  is  not 
equivalent  to  the  language  "likely  to 
cause  at  any  time"  we  had  prop<»ed  in 
the  definition  of  the  term  in  §  488.201 
of  the  proposed  rule.  Also,  the  State 
questioned  our  definition  of 
substandard  quality  of  care  in 
relationship  to  severity  and  scope.  It 
believed  that  substandard  quality  of  care 
should  not  apply  to  one  or  two  residents 
but  should  reflect  deficient  patterns  of 
care,  policies  or  procedures  present  in 
or  used  by  the  faciUty.  The  State 
recommended  that  HCFA  provide  that  a 
finding  of  substandard  quality  of  care 
may  be  made  (but  is  not  required)  for 
scope  levels  of  1  and  2  and  severity 
levels  of  3  and  4. 

Several  commenters  suggested  that 
severity  levels  3  and  4  should  be 
redefined.  Specifically,  these 
commenters  found  virtually  no 
difference  in  the  application  of  remedies 
in  the  two  levels.  Other  commenters 
believed  that  a  potential  for  life 
threatening  harm  should  not  be  an 
immediate  jeopardy  finding  subject  to 
harsher  remedies. 

Many  commenters  disagreed  that 
facilities  be  furnished  with  a  separate 
summary  of  all  level  1-1  deficiencies 
rather  than  receiving  notice  of  them  on 
the  official  deficiency  statement.  They 
beheved  that  it  woold  be  confusing  to 
have  a  facility's  deficiencies  recorded. 
In  parts,  between  two  separate 
documents,  as  well  as  harder  to  track 
repeat  deficiencies  at  the  next  standard 
survey. 

Many  commenters  made  specific 
recommendations  of  required  remedies 
for  various  levels  of  severity  and  scope. 
Some  suggested  that  HCFA  or  the  State 
only  impose  a  plan  of  correction  at  the 
lower  scope  and  severity  levels,  while 
other  commenters  wanted  HCFA  to 
mandate  civil  money  penalties  and 
other  remedies. 

Many  consimier  advocates  expressed 
concern  that  the  proposed  scope  and 
severity  scales  did  not  represent  the 
intent  of  the  Congress  to  make  resident 
rights  and  physical  environment 
requirements  equivalent  to  quality  of 
care  requirements.  They  contend  that 
the  way  the  scales  are  currently  written, 
resident  rights  and  physical 
environment  deficiencies  would  never 
rise  above  severity  level  2. 

A  few  commenters  believe  that  the 
scope  and  severity  scales  should  be 
predicated  on  a  statistical  analysis  of 
probability  and  suggest  that  this  could 
be  done  by  health  care  professionals 
who  could  factor  into  the  scales  the 
predisposition  of  a  given  individual  to 
a  particular  incident.  Many  commenters 
asked  that  the  ambiguous  terms  used 
within  the  level  descriptions  be  defined. 


for  example,  how  many  cases  constitute 
"in  a  number  of  cases."  One  commenter 
stiggested  that  a  numerical  or  percentage 
determination  be  made  to  clarify  the 
terms,  for  example.  1-3  instances  = 
isolated,  or  less  than  17  percent 
occurrences  =  isolated.  , 

One  commenter  suggested  that  the 
scope  scale  include  only  three  levels, 
combining  the  proposed  levels  3  and  4 
because  there  was  no  distinction  for  the 
remedies.  Another  commenter  observed 
that  the  scope  scale  level  descriptions 
were  written  in  terms  of  the  number  of 
times  that  the  surveyors  made  a 
particular  observation,  and  contended 
that  while  this  approach  may  be 
appropriate  for  certain  types  of 
problems,  it  is  not  for  others.  For, 
example,  when  surveying  for  hfe  safety 
code  compliance,  what  scope  would  be 
assigned  to  a  total  sprinkler  system 
failure?  This  problem  is  a  single 
observation,  but  it  is  one  that  affects 
every  resident  in  the  facility.  This 
commenter,  therefore,  suggested  that  if 
we  are  to  accurately  reflect  the  extent  of 
the  deficiency,  then  scope  should  be 
based  on  the  number  of  residents  who 
are  affected  by  the  deficient  practice. 
Overall,  many  commenters  feared  that   - 
the  scope  and  severity  scales,  as 
proposed,  give  the  enforcing  agency 
virtually  unlimited  discretion  in 
selecting  remedies.  They  contended  that 
the  proposed  scheme  does  not  limit 
imposition  of  the  most  onerous 
remedies  only  to  the  most  serious 
deficiencies  and  they,  therefore,  suggest 
that  a  prescriptive  approach  be 
developed  for  correlating  deficiencies 
and  remedies. 

Response:  Historically,  the 
enforcement  system  was  based  on  a 
hierarchical  set  of  requirements  called 
conditions  of  participation,  standards, 
and  elements.  Each  condition  of 
participation  included  groups  of 
standards,  and  standards  were  made  up 
of  separate  elements.  Enforcement  was 
based  on  the  level  of  the  requirement  for 
which  a  deficiency  was  cited.  For 
example,  condition-level  deficiencies  in 
a  SNF  resulted  in  the  initiation  of 
termination  procedures  or  a  denial  of 
payment  for  new  admissions.  However, 
if  only  standard- level  deficiencies  were 
found,  only  a  plan  of  correction  was 
required.  Since  the  Congress  has 
expressly  eliminated  the  use  of 
hierarchical  requirements  in  nursing 
homes,  we  needed  an  organized  way  to 
determine  how  serious  a  facility's 
deficiencies  are,  as  well  as  a  consistent 
approach  to  guide  enforcing  agencies  in 
making  enforcement  decisions. 

We  believe  that  we  have  implemented 
the  Congress'  mandate  to  abandon  our 
pre-OBRA  hierarchical  requirements 


and  to  develop  a  system  capable  of 
detecting  and  responding  to  deficiencies 
in  any  participation  requirement.  The 
enforcement  scheme  provided  in  this 
final  rule  is  built  on  the  assumption  that 
all  requirements  must  be  met  and 
enforced  and  that  requirements  take  on 
greater  or  lesser  significance  depending 
on  the  drciunstances  and  resident 
outcomes  in  a  particular  facihty.  In 
addition,  we  wish  to  emphasize  that 
measuring  the  seriousness  of 
deficiencies  is  only  for  the  purpose  of 
determining  the  enforcement  response 
most  appropriate  for  specific  degrees  of 
noncompliance. 

In  order  to  grant  the  statutory 
flexibiUty  given  to  HCFA  and  the  States 
to  design  their  own  enforcement 
approaches  (with  guidance  from  the 
Secretary),  we  are  providing  a  modified 
enforcement  scheme  to  be  used  to  assess 
the  seriousness  of  deficiencies  and  then 
used  to  select  an  enforcement  response. 
The  scheme  requires  that  specified 
factors  be  considered  by  HCFA  or  the 
State  to  assess  the  seriousness  of  a 
faciUty's  deficiencies,  and  it  correlates 
seriousness  to  specific  enforcement 
responses.  However,  with  the  exception 
of  the  immediate  jeopardy  level,  the 
enforcing  agencies  may  exercise  the 
flexibility  to  design  their  own  methods 
of  interpreting  and  applying  the 
assessment  factors  to  the  identified 
deficiencies.  Historically, 
determinations  of  immediate  jeopardy 
to  resident  health  or  safety  have  been 
made  by  HCFA  and  the  States  in 
accordance  with  guidance  provided  in 
Appendix  Q  of  the  State  Operations 
Manual.  We  conclude  that  there  is  no 
compelling  reason  for  States  to  redefine 
this  level  of  noncompliance.  The 
enforcing  agencies  may  also  exercise 
their  statutory  authority  to  determine 
whether  an  alternative  remedy  is  or  is 
not  preferable  to  termination.  In 
determining  the  seriousness  of  Life 
Safety  Code  (LSC)  deficiencies.  States 
are  encouraged  to  apply  the  Fire  Safety 
Evaluation  System  (FSES),  which  is 
Appendix  C  of  the  1985  edition  of  the 
LSC.  Since  the  FSES  is  an  equivalency 
system  based  on  point  values,  it  is 
possible  to  utilize  the  system  to 
document  the  seriousness  of 
deficiencies  on  a  quantitative  basis  in 
accordance  with  the  revised 
enforcement  matrix.  Once  the 
seriousness  of  the  deficiencies  is 
determined  and  the  decision  to  impose 
alternative  remedies  instead  of,  or  in 
addition  to,  termination,  HCFA  or  the 
State  must  make  its  remedy  selection 
firom  the  remedy  category  associated 
with  the  specific  level  of 


noncompliance.  This  correlaticm  is 
provided  in  §  488.408  of  this  final  rule. 

This  approach  has  the  added  benefit 
of  promoting  national  consistancy 
because  all  systems  will  be  considering 
the  same  initial  assessment  factors,  and 
the  remedy  choice  will  then  be  based  on 
the  nature  of  the  noncompUance  and  the 
corrective  action  most  likely  to  achieve 
correction  and  continued  compliance. 
In  other  words,  we  developed,  for  use 
by  the  States  and  by  HCFA,  an 
organized  and  consistent  method  by 
which  to  first,  determine  how  serious  a 
facility's  deficiencies  are,  and  second,  to 
select  an  enforcement  response  from  a 
si>ecified  remedy  category  linked  to  that 
d^ree  of  noncompliance. 

We  beUeve  that  the  enforcement 
scheme  we  are  providing  in  this  final 
rule  for  HCFA  and  the  States  to  use  in 
rating  deficiencies  and  selecting 
remedies  satisfies  a  variety  of  concerns 
posed  by  the  former  scope  and  severity 
scale  and  the  proposed  rule  in  general. 
Under  the  proposed  rule,  we  set  out  two 
scales,  one  for  scope  and  one  for 
severity,  that  HCFA  and  the  States  were 
to  apply  in  determining  which  remedy 
to  apply  once  deficiencies  were 
identified.  While  the  rule  provided 
some  definition  for  each  of  the  levels  of 
scope  and  severity,  HCFA  and  the  States 
were  essentially  free  to  determine  what 
constituted  a  "sufficient"  number  of 
"repeated  observations"  in  concluding 
whether  or  not  a  "pattern"  of 
deficiencies  could  be  said  to  exist. 

In  the  final  rule,  we  have  removed  the 
scope  and  severity  scales,  as  such,  and 
have  replaced  them  with  a  set  of  criteria 
that  must  be  used  (should  a  decision  be 
made  to  impose  alternative  remedies  at 
all)  to  select  an  enforcement  remedy. 
Specifically,  while  the  enforcement 
scheme  in  this  final  rule  is  conceptually 
the  same  as  the  former  scope  and 
severity  scales,  it  differs  from  that 
approach  in  numerous  significant  ways: 

•  It  leaves  to  the  judgment  of  both  ' 
HCFA  and  the  States  whether  to  impose 
alternative  remedies  at  all,  regardless  of 
the  seriousness  of  a  facihty 's 
deficiencies. 

•  It  incorporates  the  concept  of 
substantial  compliance,  whereby 
deficiencies  foimd  which  constitute  no 
more  than  a  potential  for  minimal  harm 
are  not  sanctioned. 

•  With  the  exception  of  immediate 
jeopardy,  a  State  may  use  its  own 
method  for  interpreting  terms  that 
describe  the  relative  frequency  or 
seriousness  of  deficiencies  as  long  as  it 
is  consistent  with  the  guidance 
presented  in  the  regulation. 

•  It  correlates,  to  a  greater  extent  than 
in  the  proposed  rule,  specific 
enforcement  categories  from  which  an 
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enfoii.iiin»nt  mpoiw*  must  be  ( 
with  sp«cified  degraet  of 
Donoomplianoe. 

•  It  can  be  applied  to  physical 
envinnunent  deficiencies,  as  well  as  to 
all  othera,  and  it  riiould  relieve 
commenters'  fsars  that  resident  rights 
violations  and  physical  environment 
deficiencies  could  not  be  considered  as 
serious  deficiencies. 

•  Providen  will  have  a  cleaier  idea  of 
the  enforcement  consequences  they 
could  be  sul>)ect  to  for  specific  degrees 
of  noncompliance  because^in  §  488.408. 
we  have  correlated  enforcement 
categories  with  levels  of 
noncompliance. 

The  establishment  of  these  remedy 
categories  %vill  provide  regulatory 
guidance  to  HGFA  and  the  States  in 
selecting  remedies  and  will  necessitate 
that  States  and  HCFA  clearly  define  the 
seriousness  of  cited  deficiencies  in 
order  to  select  an  appropriate  remedy. 

We  have  not  accepted  any  of  the 
commenters'  proposed  revisions  to  the 
scope  and  severity  scales  for  inclusion 
in  the  modified  enforcement  scheme  in 
this  final  rule.  After  reviewing  the 
proposals,  we  concluded  that,  while  the 
terminology  may  have  been  different,  all 
of  the  proposals  were  conceptually  the 
same  as  the  scales  that  were  published 
in  the  proposed  rule.  In  addition,  those 
commenting  provided  no  evidence  (for 
example,  success  data)  to  indicate  that 
their  respective  pnsposed  enforcement 

rams  would  be  more  effective  than 
scales  we  published  in  the  proposed 
rule.  We,  therefore,  have  not  adopted 
any  of  the  commenters'  proposals  in 
place  of  the  enforcement  model  we  are 
presenting  in  this  final  rule.  In  addition 
and  equally  noteworthy,  we  spent 
considerable  time  meeting  with  various 
groups  representing  the  nursing  home 
industry.  State  agencies  and  consumer 
organizations  to  discuss  and  seeic  input 
on  the  various  approaches  to  restructure 
and  refocus  the  survey  and  enforcement 
processes.  The  resulting  approach  was 
presented  in  the  notice  of  proposed 
rulemaking  as  well  as  in  what  has  been 
carried  over  into  this  final  rule. 

In  response  to  concerns  that  repeated 
1-1  deficiencies  (now  refsiTed  to  as 
isolated  deficiencies  that  HCFA  or  the 
State  determines  constitute  no  actual 
hann  with  a  potential  for  minimtun 
harm)  would  be  hard  to  monitor  on 
subsequent  surveys,  we  note  that,  ivhile 
such  deficiencies  are  not  cited  on  the 
official  deficiency  statement  and  are  not 
sanctioned,  tlieir  existence  is 
maintained  in  the  official  provider  file 
along  writh  the  official  deficiency 
statement  The  separate  listing  of  tbeae 
deficiencias  is  also  accessible  to  the 


surveying  agency  and  disdosable  to  the 
pnbtic 

While  we  intend  that  the  enforcement 
scheme  provide  internal  guidance  to 
States  and  to  HCFA.  we  are  including  it 
in  the  regulations  to  provide  the  pubfic. 
and  particuWiy  regulated  facilities  and 
facility  residents,  wrtth  hill  discloeure  as 
to  how  enforcing  agencies  will 
determine  appropriate  remedies  for 
providers  that  have  been  &>und  out  of 
compliance  with  Federal  participation 
requirements. 

Coaiment:  One  commenter  wanted  a 
remedy  to  be  imposed  for  insufficient 
nurse  staffing. 

flesponse;  The  law  requires  that 
nursing  homes  meet  all  participation 
requirements.  Should  noncompliance 
with  nurse  staffing  requirements  be 
identified,  either  during  an  extended 
survey  or  when  a  waiver  of  KN  and/or 
licensed  nursing  sUffing  has  been 
requested  or  granted,  the  facility  would 
be  subfact  to  an  enforcement  response 
from  HCFA  or  the  State,  fust  as  it  would 
be  for  other  instances  of  noncompliance. 

Comment:  Some  commenters  wanted 
to  remove  the  distinction  between 
initial  and  secondary  factors  in 
§  48a404  (proposed  at  §  488.208) 
believing  that  the  secondary  criteria  are 
equaUy  important  as  the  initial 
assessment 

Response:  The  secondary  factors  are 
not  less  important;  they  just  come  later 
in  the  process  of  selecting  an 
appropriate  remedy  or  remedies. 
However,  we  are  replacing  the  word 
"secondary"  with  the  word  "other"  to 
avoid  any  further  confusion.  The  first 
step  is  to  assess  the  seriousness  of  the 
deficiency(ies).  including  the  presence 
or  absence  of  immediate  jeopardy,  to 
determine  the  minimum  recommended 
categories  of  remedies  to  impose,  as 
well  as  the  suggested  optional  categories 
from  which  to  choose.  The  other  foctors 
(that  is,  the  relationship  of  one 
deficiency  to  other  deficiencies,  and  the 
facility's  prior  compliance  history  in 
general  and  specifically  with  reference 
to  the  cited  deficiencies)  assist  in 
making  choices  from  among  all 
remedies  available  in  any  of  the 
categories  applicable  to  specific 
deficiencies. 

Comment:  Other  comnmnters  wrant 
the  compliance  history  of  the  facility  to 
remain  secondary  because  fedHties  with 
a  change  of  ownership  and/or  personnel 
may  not  be  able  to  otherwise  emerge 
positively  due  to  poor  compliance  in  the 
past,  h  was  suggested  that  we  change 
§  408.4O4  (proposed  at  §  488.208) 
accordingly. 

Response:  We  did  not  revise  the 
regulations  text  to  reflect  this 
suggestion.  A  facility's  prior  compliance 


history  should  be  considered  regardless 
of  a  change  in  owner^p.  A  facility  is 
purchased  "as  is."  'Hie  new  owner 
acquires  the  oompUance  history,  good  or 
bad,  as  weU  as  the  assets.  While  we 
agree  that  after  consideration  of  the 
facility's  compliance  history,  HCFA  at 
the  State  may  condude  that  such 
history  is  no  longer  a  valid  piedictiva 
factor  of  the  Escality's  rirility  to  achieve 
and  maintain  compliance  (for  example, 
following  a  change  of  ownership  where 
the  new  owner  "cleans  house")  the 
burden  of  proof  is  on  the  new  owner  to 
demonstrate  &at  poor  past  performance 
no  longer  is  a  predictive  bctor. 

Comment:  Other  commenters  wanted 
additional  factors  to  be  considered  in. 
addition  to  those  outlined  in  §  488.40^ 
({mjposed  at  $  488.208).  The  suggestions 
for  additional  factors  are: 

•  Whether  the  deficiency  or 
deficiencies  are  directly  related  to 
resident  care; 

•  The  corrective,  long-term 
compliance,  resident  protective,  and 
non-punitive  outcomes  sought  by  the 
agency; 

•  Ine  facility's  degree  of  culpability; 

•  The  accuracy,  extent,  and 
availabiUty  of  facility  reoortis; 

•  The  facility's  financial  oonditioR; 

•  Any  adverse  effect  that  the  remedy 
would  have  on  the  health  and  safety  of 
facility  residents; 

•  Whether  there  has  been  a  change  in 
ownership  or  operation  of  the  facifity; 

•  The  ncility's  action  to  correct  the 
deficiency  prior  to  the  conclusion  of  the 
survey. 

Respoaae:  While  we  are  not 
expanding  §  488.404  to  include  these 
additional  factors,  there  is  nothing  to 
preclude  HCFA  or  the  Stete  from 
considering  any  other  factors  they 
believe  to  bat  relevant  in  the  decision- 
making process.  We  are,  however, 
revising  §  488.404(b)  to  clarify  that  the 
other  facton  that  HCFA  and  the  Stete 
may  consider  include,  but  are  not 
limited  to,  only  those  factors  listed. 
Because  we  do  not  want  to  limit  valid 
assessment  considerations 
unnecessarily,  we  do  not  desire  to 
provide  an  all-inclusive  list.  We  realize 
that  it  is  impossible  to  predict  every 
factor  that  would  have  a  bearing  on 
every  particular  case.  The  two  factors 
that  we  have  included  in  the  regulatory 
model  have  a  direct  bearing  on  the 
determination  of  the  most  appropriate 
remedy  or  remedies.  We  have  explained 
above  how  the  interrelationships  among 
deficienciee  can  impact  the  decision  to 
impoae  one  as  opposed  to  several 
remedies.  The  second  factor,  the 
facility's  prior  compliance  history,  is 
pertinent  because  sections 
1819(h)(2)(B).  1919(h)(2)(A).  and 


1919(h)(3)(C)  of  the  Act  provide  for 
increased  penalty  amounts  for 
uncorrected  or  repeated  noncompliance. 
Moreover,  sections  1819(h)(2)(E)  and 
1919(h)(2)(D)  of  the  Act  require  the 
imposition  of  the  denial  of  payment 
remedy  for  repeated  substandard  quality 
of  care. 

Comment:  One  commenter  didn't 
believe  that  surveyors  should  make 
binding  decisions  regarding  remedies, 
but  rather  this  authority  should  be 
retained  by  the  surveyors'  supervisor  in 
order  to  promote  centralization  as  well 
as  consistency  in  decision  making. 

Response:  Surveyors  do  not  have  the 
authority  to  make  binding  enforcement 
determinations;  rather,  either  HCFA  or 
the  State  makes  binding  enforcement 
determinations  in  accordance  with 
criteria  at  §  488.452. 

Section  488.406    Available  Remedies 

While  analyzing  the  comments  for 
this  section,  we  again  reviewed  the 
provisions  of  the  Act  to  enstire 
conformance  in  the  final  regulation.  In 
doing  so,  we  noted  that  proposed 
§  488.206(c)  did  not  include  the 
remedies  of  civil  money  penalties, 
temporary  management,  and  closure  of 
the  facility  and  transfer  of  residents,  or 
their  equivalents,  in  the  listing  of 
available  remedies.  We  have  also 
clarified  that,  regardless  of  what  other 
additional  remedies  a  State  may  have 
approved,  the  State  must  establish,  at  a 
minimum,  those  specified  remedies,  or 
an  approved  alternative  to  a  specified 
remedy,  that  is.  termination,  Stete 
monitoring,  denial  of  payment  for  new 
admissions,  closure  of  a  facility  by  the 
State  in  emergency  situations  and/or 
transfer  of  residente,  civil  money 
penalties,  and  temporary  management. 
We  are  correcting  this  oversight  in  this 
final  regulation. 

In  addition,  during  the  process  of 
reviewing  and  analjrzing  comments,  we 
added  another  remedy.  This  remedy, 
directed  in-service  training,  is  described 
in  the  discussion  of  §  488.425. 

Also,  since  the  proposed  §  488.228, 
"Alternative  or  additional  State 
remedies",  contained  virtually  the  same 
information  as  this  section,  we  are 
eliminating  the  proposed  §  488.228  and 
moving  the  remaining  non-dupUcative 
provisions  to  this  section.  All  comments 
received  in  response  to  proposed 
§  488.228  are  being  included  and 
addressed  below. 

Comment:  One  of  the  major  concerns 
expressed  throughout  the  comments 
was  that  it  should  be  possible  to  address 
many  or  most  instances  of  facility 
noncompliance  through  a  traditional 
plan  of  correction.  Several  commenters 
indicated  that  plan  of  correction  should 


be  added  to  the  list  of  possible 
remedies. 

Response:  A  plan  of  correction  is  a 
minimum  requirement  for  any  facility 
with  deficiencies  other  than  those 
isolated  deficiencies  that  HCFA  or  the 
State  determines  constitute  no  actual 
harm  with  a  potential  for  minimal  harm, 
and,  as  for  other  providers  and 
suppliers,  it  is  not  considered  an 
enforcement  remedy.  Therefore,  while 
we  are  clarifying  the  regulation  to 
require  that  a  facility  complete  and 
submit  a  plan  of  correction  each  time 
deficiencies  are  noted  (other  than  those 
isolated  deficiencies  that  HCFA  or  the 
State  determines  constitute  no  actiud 
harm  with  a  potential  for  minimal 
harm),  we  are  not  adding  plan  of 
correction  to  the  listing  of  available 
remedies. 

Comment:  Many  commenters 
expressed  concerns  that  the  proposed 
remedies  are  pimitive  rather  than 
corrective  in  nature,  excessively 
burdensome  in  relationship  to  the 
deficiencies,  too  harsh  or  that  they  will, 
direct  the  focus  away  from  resident  care, 
thereby  having  a  negative  effect  on  long 
term  care.  Some  commenters  stated  that 
the  remedies  do  not  allow  for  one  time 
digressions  from  a  facility's  history  of 
compliance.  Others  believed  that  the 
proposed  remedies  would  threaten  job 
security  for  nursing  home  staff  or  the 
security  of  faciUty  residents. 

Response:  As  indicated  in  response  to 
the  previous  comment,  many 
commenters  assumed  that  it  was  not 
possible  to  have  a  plan  of  correction  as 
the  only  corrective  measure  required  in 
a  facility,  even  when  the  deficiencies 
were  of  a  low  degree  of  seriousness.  In 
this  final  regulation,  we  acknowledge 
that  a  traditional  plan  of  correction  may 
be  the  only  measure  needed  to  correct 
deficiencies  in  some  facilities  which 
have  only  lower  level  deficiencies. 
While  we  beUeve  that  using  plans  of 
corrections  in  this  fashion  should 
alleviate  some  of  the  concerns  expressed 
by  the  commenters,  we  do  not  accept 
the  notion  that  the  use  of  more  severe 
remedies  for  more  severe  deficiencies  is 
excessive.  There  can  be  little  question 
that  the  Congress  was  concerned  about 
what  it  concluded  was  an  unsatisfactory 
enforcement  scheme  prior  to  nursing 
home  reform.  As  a  result,  it  wrote  into 
the  law  a  series  of  remedies  that  it 
expects  to  be  used  should  circumstances 
at  individual  facilities  warrant.  The 
driving  force  behind  the  legislation  in 
this  context  was  to  provide  the 
Secretary  and  the  States  with  the 
authority  to  aggressively  enforce  the 
Act's  new  requirements  in  a  way  that 
would  discourage  facility 
noncompliance  that  the  Congress 


believed  to  be  widely  evident  between 
surveys,  and  thereby,  to  encourage 
lasting  compliance.  "The  design  of  these 
enforcement  rules  provides  for 
incrementally  more  severe  remedies  as 
cited  noncompliance  is  more  egregious. 
We  do  not  believe  that  an  enforcement 
approach  styled  this  way  is  harsh  or 
excessive. 

Comment:  Six  commenters  suggested 
that  the  regulation  include  a  remedy 
which  would  allow  a  ban  on  all 
admissions  to  a  facility,  regardless  of  the 
resident's  source  of  payment.  Three 
commenters  further  indicated  that  this 
remedy  should  be  mandatory  in  cases 
involving  immediate  jeopardy. 

Response:  We  cannot  accept  these 
suggestions.  The  Act  does  not  provide 
the  authority  to  ban  admissions  for 
residents  whose  source  of  payment  is 
other  than  Medicare  or  Medicaid.  The 
Act  does  provide  for  the  remedies  of 
denial  of  all  pa>'ment  for  SNFs  and  NFs 
by  the  Secretary  and  for  denial  of 
payment  for  all  new  admissions  for 
SNFs  by  the  Secretary,  and  for  NFs,  by 
the  Secretary  or  the  States.  Tlie 
proposed  rule  included  denial  of 
payment  for  all  new  admissions  in 
certain  diagnostic  categories  or 
requiring  specialized  care,  but  we  ha\e 
not  included  that  remedy  in  this  final 
rule  for  the  reasons  discussed  under 
"Denial  of  Pa\TOent"  later  in  this 
preamble.  We  believe  that  these 
remedies,  along  with  the  other  available 
remedies  for  noncompliance,  should  be 
sufficient  to  promote  a  shift  from 
noncompliance  to  substantial 
compliance. 

Comment:  Two  commenters  stated 
that  the  option  of  closing  the  facility 
should  be  available  for  SNFs  and  not 
just  for  those  faciUties  that  participate  as 
NFs  or  SNF/NFs. 

Response:  For  SNFs,  HCFA  has 
termination  as  an  option  for  remedying 
noncompliance.  While  HCFA  can 
terminate  a  SNF's  Medicare 
participation,  it  caimot  revoke  a 
facility's  license  to  operate  within  a 
State.  Therefore,  actual  closures  of 
facilities  and  transfers  of  residents  are 
remedies  which  are  options  only  for 
those  facilities  for  which  the  State  is  the 
enforcing  agency  because  the  Stete  also 
has  licensing  authority;  closures  of 
facilities  are  license  related  actions. 

Comment:  One  commenter  proposed 
that  off-site  monitoring  be  added  to  the 
list  of  available  remedies. 

Response:  We  are  not  accepting  this       ' 
suggestion.  Enforcement  remedies  are 
designed  to  motivate  providers  to 
achieve  and  maintain  compliance  with 
participation  requirements.  The 
motivation  is  provided  by  the  nature  of 
the  various  available  enforcement 
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reinedi«s  that  eitb«r  require  some  action 
to  be  taken  by  tbe  provider  or  that 
involve  financial  consequences  directly 
or  indirectly  to  the  provider.  Since  off- 
site  monitoring  would  be  performed  by 
the  State  rather  than  imposed  on  the 
facility,  and  since  there  would  be  no 
responsibility  and.  therefore,  no 
incentive  for  a  facility  response,  we 
conclude  that  this  type  of  monitor  is  not 
an  enforcement  remedy  to  be  imposed 
against  facilities  with  deficiencies. 

Comment:  One  commenter  proposed 
the  addition  of  State  and  Secretarial 
authority  to  order  the  hospitalization  of 
residents  in  cases  involving  immediate 
jeopardy,  if  the  facility  is  unable  or 
unwilling  to  respond  to  the  residents' 
needs. 

Response:  We  do  not  believe  an 
additional  remedy  is  needed  in  order  to 
respond  to  this  commenter's  concern. 
As  temporary  management  will  be 
imposed  in  those  cases  where 
immediate  ieopardy  is  identified  in  a 
facility  that  will  not  be  terminated 
immediately,  control  of  the  situation, 
including  determinations  as  to  the  care 
of  individual  residents,  will  be  shifted 
away  from  the  facility's  own 
management  until  the  jeopardy  is 
removed.  Should  the  bcility  fail  to 
relinquish  control  to  the  temporary 
manager,  termination  «vill  result  and 
residents  «vill  be  transferred  to  facilities 
that  are  able  to  provide  care  in  a  manner 
consistent  with  certification 
requirements. 

Comment:  One  commenter  proposed 
that  public  notice  be  included  as  an 
available  remedy. 

Besponse:  Public  notices  are  already 
required  by  regulation  for  any  SNF 
termination.  Public  notices  are  also 
allowed,  but  not  required  (unless  the 
State  has  Its  own  public  notice 
requirement),  for  NFs  that  will  be 
subject  to  termination. 

We  do  not  believe  that  the  regulation 
should  expand  the  use  of  public  notices 
as  a  remedy  for  noncompliance  by 
including  them  in  this  SMction's  listing. 
Public  notices  are  frequently  costly,  and 
they  do  not  always  serve  the  intent  of 
notifying  the  widest  possible  audience 
of  a  ^ciiity's  noncompliance.  Further, 
facilities  are  already  required  to  post  the 
availability  of  the  results  of  their 
surveys  on  their  premises.  Aocxirdingly. 
we  are  not  adopting  this  suggestion  in 
the  final  regulation. 

Comment:  A  few  oommenters 
indicated  that  the  prohibition  of  nurse 
aide  training  and  competency 
evaluation  programs  (NATCEPs)  is  a 
penalty  which  should  be  included  in 
the  listing  of  available  remedies. 

response:  The  prohibition  of  a 
N.\TC£P  is  predicated  on.  among  other 


things,  the  existence  of  a  nurse  staffing 
'waiver,  the  fact  that  a  facility  has  been 
subject  to  an  extended  or  partial 
exteiuled  survey,  or  the  imposition  of  an 
adverse  action,  including  termination  of 
the  provider  ag^'eement  The 
enforcement  remedies,  on  the  other 
hand,  are  the  consequences  of  facility 
noncompliance  once  deficiencies  have 
been  identified  through  the  survey 
process.  While  the  disapproval  of  a 
NATCEP  is  automatic  when  criteria  set 
forth  in  the  Act  are  met.  the  imposition 
of  remedies  is  a  matter  requiring  some 
discreticm  on  the  pail  of  HCFA  or  the 
Stale. 

It  is  possible  for  a  facility  with  a  nurse 
staffing  waiver  to  be  surveyed  and  have 
no  deficiencies  identified  or  have  no 
deficiencies  found  Which  cause  the 
facility  to  be  out  of  compliance.  In  these 
cases,  an  enforcement  action  would  not 
be  in  order,  even  though  other 
provisioaos  of  the  Act  and  regulations 
would  require  that  a  prohibition  of  a 
NATCEP  be  imposed.  Further,  it  would 
be  possible  for  a  facility  with  no  nurse 
staffing  waiver,  which  had  not  been 
sub)ect  to  an  extended  or  partial 
extended  survey,  to  have  a  civil  money 
penalty  imposed  as  a  remedy  for 
deficiencies  identified.  In  this  latter 
case,  the  dvil  money  penalty  is  the 
enforcement  remedy,  and  not  the 
prohibition  of  a  NATCEP,  which  is  an 
automatic  statutory  consequence  of  the 
civil  money  penalty  being  imposed. 

Because  we  believe  that  the  Act,  as 
well  as  regulations  pubUshed  on 
September  26. 1991,  separately  address 
how  the  State  arrives  at  the  disapproval 
of  a  NATCEP  as  opposed  to  how  it  or 
HCFA  determines  that  an  enforcement 
action  is  in  order,  we  are  not  adopting 
these  comments  in  the  final  regulation. 

Comment:  One  commenter  indicated 
that  denial  of  payment  for  new 
admissions  for  certain  diagnostic 
categories  is  too  difficult  to  implement 
or  monitor.  Another  stated  that  it  is  too 
broadly  defined  and  that  it  was  not  the 
intention  of  the  Act  to  modify  remedies 
included  in  the  Act. 

Hesponse:  The  first  comment  is 
discussed  in  detail  under  "Denial  of 
Pa\'ment"  later  in  this  preamble. 

kegarding  the  comment  that  the  Act 
does  not  allow  for  modifications  of  its 
listed  remedies,  we  point  to  the 
provisions  of  the  Act  at  sections 
1819(h)(2)(B).  igi9(h)(2)(A), 
1919(hH2)(B)(ii)  and  1919(h)(3UC),  all  of 
which  indicate  that  remedies  other  than 
those  specified  in  the  Act  are  allowed. 

Comment:  Two  commenters  asked 
that  the  proposed  available  remedy  of 
denial  of  payment  for  new  admissions 
for  certain  diagnostic  categories  be 
amended  to  ensure  that  it  not  promote 


discrimination  agains*  residents  a 
facility  does  not  want  to  admit.  Both 
indicated  that  a  directed  plan  of 
correction  should  be  required  in  these 
situations,  and  one  comment  further 
stated  that  the  directed  plan  of 
correction  should  direct  the  facility  on 
how  to  regain  the  capability  to  cxire  for 
residents  with  the  designated  diagnoses. 

Response:  This  i.ssue  is  discussed  in 
detail  under  "Denial  of  Payment"  later 
in  this  preamble. 

Comment  Five  commenters  indicated 
that  HCFA  should  specify  in  the 
regulation  the  criteria  by  which  the 
Secretary  will  determine  whether  a 
State's  alternative  or  additional 
remedies  are  as  effective  in  determining 
noncompliance  and  correcting 
deficiencies  as  the  remedies  specified  in 
the  Act.  Other  commenters  insisted  that 
any  alternative  or  additional  remedies 
must  be  made  available  for  public 
comment  before  adoption. 

Response:  We  agree  that  there  is  a 
need  for  uniformity  in  the  process 
which  is  used  to  approve  State  remedies 
which  are  alternative  or  additional  to 
those  included  in  the  regulation.  While 
we  will  prepare  manual  instructions 
that  will  address  how  these  reviews  and 
approvals  should  be  processed,  we 
believe  such  information  is  not 
appropriate  for  the  text  of  the  regulation 
itself  since  it  would  be  impossible  to 
contemplate  the  vast  array  of 
alternatives  that  States  might  propose. 
The  Act  does  not  require  and  HCFA  will 
not  require  specific  public  notice 
procedures  that  limit  State  prerogatives 
in  the  State  plan  amendment  process. 

Comment:  One  commenter  indicated 
that  States  should  be  able  to  develop 
and  implement  additional  or  alternative 
remedies  unless  HCFA  can  demonstrate 
that  the  States'  remedies  are  not  as 
effective  as  the  HCFA  remedies. 

Response:  We  cannot  adopt  this 
comment  The  Act  provides,  at  section 
1919(h)(2)(B)(ii).  that  the  State  must 
demonstrate  to  the  Secretary's 
satisfaction  that  the  alternative  or 
additional  remedies  it  proposes  are  as 
effective  in  deterring  noncompliance 
and  correcting  the  noncompliance  as 
those  included  in  the  Act.  To  shift  the 
burden  of  proof  to  HCFA  would  be 
contrary  to  the  Act's  clear  instruction. 

Comment:  One  commenter  indicated 
that  any  State  remedies  approved  as 
alternative  or  additional  remedies 
should  apply  to  SNF/UFs  as  well  as 
NFs.  unless  HCFA  takes  a  different 
action  based  on  a  validation  survey. 

Response:  The  determination  of 
whose  remedies  prevail  in  a  dually 
participating  facility  is  made  in 
accordance  with  section  1919(h)(7)  of 


the  Act  and  codified  at  §  488.452  of  this 
final  rule. 

Comment:  One  commenter  indicated 
that  the  final  rule  should  clarify  and 
refer  to  the  relationship  of  these  rules  to 
the  sanctions  avail^le  under  section 
1128  of  the  Act  and  to  how  the  Office 
of  Inspector  General's  (OIG)  actions  will 
have  an  impact  on  enforcement  actions 
taken  imder  this  regulation. 

Response:  The  provisions  of  sections 
1819(h}  and  1919(h)  of  the  Act,  for 
which  HCFA  takes  action,  and  the 
provision  of  section  1128  of  the  Act,  for 
which  the  OIG  takes  action,  are  two 
independent  sources  of  enforcement 
authority  that  are  triggered  by  separate 
considerations.  Section  1128  of  the  Act 
contains  mandatory  and  permissive 
exclusions  which  are,  for  the  most  part, 
applied  in  cases  of  individuals  and 
entities  who  have  been  charged  with  or 
convicted  of  certain  types  of  behavior 
(such  as  fraud  and  abuse,  and 
obstruction  of  investigation)  under 
Federal  or  State  law.  Section  1128  does 
not  generally  apply  to  cases  of  facility 
noncompliance,  which  are  covered 
under  sections  1819  and  1919  of  the  Act 
that  specify  survey  and  enforcement 
provisions.  Section  1128A  is  cited  in 
sections  1819  and  1919  to  give  guidance 
on  the  imposition  of  civil  money 
penalties  which  will  be  imposed  in 
accordance  with  common  statutory 
provisions  by  HCFA  and  OIG  for  their 
respective  purposes.  If  a  case  happens  to 
involve  both  noncompliance  and  fi^ud, 
abuse  or  obstruction  of  investigation, 
each  agency  has  the  authority  to  take 
separate  action,  independently  of  the 
other. 

Comment:  Commenters  irom  several 
States  indicated  that  their  States  had 
effective  remedies  that  should  be 
adopted  without  change.  One 
commenter  stated  that  HCFA  approval 
of  alternative  or  additional  remedies 
should  not  be  required. 

Response:  The  Act  gives  the  States  the 
option  of  requesting  that  HCFA 
authorize  the  adoption  of  existing  State 
remedies.  The  regulation  follows  the 
Act,  which  leaves  the  decision  to 
request  the  adoption  of  these  remedies 
up  to  each  State.  However,  the  Act 
provides  that  HCFA  approval  is 
necessary  and  that  the  State  must  bear 
the  burden  of  proof  that  any  alternative 
or  additional  remedies  are  as  effective  as 
the  remedies  specified  in  the  Act. 

Comment:  Several  commenters  were 
concerned  that  the  State's  ability  to 
impose  alternative  remedies  instead  of 
termination  was  impaired  by  the 
proposed  provision  that  would  require 
the  repayment  of  the  Federal  share  of 
the  Medicaid  payment  (FFP)  if  the 
correction  of  the  deficiencies  was  not 


made  in  accofdance  with  the  approved 
plan  and  timetable.  These  commenters 
said  that  the  regulations  should  allow 
States  to  enter  into  agreements  under 
which  the  facilities  Would  agree  to 
repay  States,  which  would  then  repay 
the  Federal  government  FFP  if 
compliance  was  not  achieved  according 
to  the  approved  plan. 

Response:  Neither  the  Act  nor  the 
proposed  or  final  regulations  prevent 
the  Stat^l  from  entering  into  agreements 
with  Docilities  to  repay  States  if  the 
facility  fails  to  adhere  to  its  plan  of 
correction.  The  Act  is  silent  on  this 
issue.  Therefore,  it  follows  that  the 
States  have  the  option  to  consider  such 
agreements  with  facilities.  Many 
facilities  may  find  such  agreements 
preferable  to  termination. 

Comment:  One  commenter  stated  that 
the  authority  to  implement  alternative 
or  additional  remedies  should  rest 
within  the  single  State  agency. 

Response:  The  Act  gives  the  States  the 
authority  to  elect  alternative  or 
additional  remedies  through  the  use  of 
the  Medicaid  State  plan  process. 
Medicaid  regulations  at  §  431.10  specify 
that  a  single  State  agency  administer  or 
supervise  the  administration  of  the  State 
plan.  In  most  States,  the  Medicaid 
agency  is  the  single  State  agency  that 
implements  the  current  tiansitional 
enforcement  remedies  against  Medicaid 
facilities.  In  some  States,  enforcement 
remedies,  such  as  civU  money  penalties, 
are  implemented  by  the  survey  agency. 
We  believe  that  States  should  retain  the 
flexibility  to  organize  their  enforcement 
activity  as  they  deem  necessary  as  long 
as  the  organizations  meet  Medicaid 
regulations. 

Comment:  One  commenter  believed 
that  every  State  should  implement  the 
same  penalty  system. 

Response:  We  cannot  accept  this 
suggestion  because  the  Act  permits  the 
States  to  elect  alternative  or  additional 
remedies  if  they  can  demonstrate  that 
the  alternative  or  additional  remedies 
are  as  effective  as  the  remedies  specified 
by  the  Act.  Further,  section 
1919(h)(2)(A)  of  the  Act  provides  that 
the  State  shall  specify  criteria,  as  to 
when  and  how  each  remedy  is  to  be 
appUed,  the  amount  of  any  fines,  and 
the  severity  of  each  of  these  remedies, 
to  be  used  in  the  imposition  of  such 
fines. 

Comment:  One  commenter  suggested 
that  the  final  rule  include  a  hst  of 
remedies  other  than  termination  which 
HCFA  finds  acceptable. 

Response:  Such  a  list  is  provided  at 
§  488.406(a)  and  (b). 


Section  488.408  Selection  of  Remedies 

The  comments  we  received  on  this 
section,  as  it  was  proposed,  which  relate 
to  the  factors  considwed  when  making 
remedy  determinations,  have  already 
been  included  and  addressed  in  our 
discussion  of  §  488.404  of  this  preamble. 

Comment:  Some  commenters  were 
uncertain  about  how  the 
"determination"  of  remedies  in 
§  488.404  and  the  "choice"  of  remedies 
in  §488.408  differ. 

Response:  We  are  retithng  §§  488.404 
and  488.408  to  "Factors  to  be 
considered  in  selecting  remedies"  and 
to  "Selection  of  remedies,"  respectively, 
and  are  revising  the  content  of  both 
sections  as  a  result  of  the  revision  to  the 
criteria  for  selecting  among  enforcement 
options  as  discussed  earlier  in  this 
preamble.  After  the  survey  team  has 
determined  that  a  deficiency  or 
deficiencies  exist,  it  is  required  to 
determine  the  seriousness  of  the 
violations.  The  factors  that  HCFA  and 
the  States  must  and  may  consider  in 
determining  the  seriousness  of  a 
facility's  deficiencies  can  be  found  at 
§  488.404.  The  optional  process  of 
determining  the  most  appropriate 
enforcement  action  is  described  at 
§  488.408,  which  correlates  the  level  of 
noncompliance  with  a  required  and/or 
optional  category  of  remedies. 

Comment:  A  few  commenters  wanted 
HCFA  to  include  a  statement  from  the 
preamble  of  the  proposed  rule  that 
asserts  "the  more  pervasive  or  severe 
the  facihty's  shortcomings,  the  more 
severe  the  penalty." 

Response:  We  agree  with  the 
commenters,  and  are  providing  such  a 
Unkage  in  the  revised  §  488.408. 

Comment:  Some  commenters  wanted 
HCFA  to  explain  the  purpose  of 
intermediate  sanctions. 

Response:  The  purpose  of  an 
intermediate  sanction  (or  alternative 
remedy)  is  to  motivate  providers  to 
achieve  and  maintain  substantial 
compliance  before  termination  becomes 
necessary.  Prior  to  OBRA  '87,  the  term 
"intermediate  sanction"  was  Umited  to 
a  denial  of  payment  for  new  admissions. 
Sections  1819(h)  and  1919(h)  of  the  Act 
specify  that  remedies  for 
noncompliance  are  to  be  imposed  in 
lieu  of,  or  in  addition  to,  the  remedy  of 
termination  of  a  facility's  participation 
in  the  programs.  This  legislation 
expanded  the  range  of  alternative 
remedies  for  the  Secretary  and  the  State 
to  use  as  an  incentive  for  correction  and 
as  a  way  that  might  avoid  termination 
of  the  provider  agreement. 

Comment:  A  few  commenters  wanted 
to  revise  §  488.408  to  require  that  HCFA 
and  the  State  make  appropriate  remedy 
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selections,  but  not  select  a  specific 
remedy  solely  to  pimish  the  facility. 

Response:  Alternative  remedies  are 
designed  to  motivate  providers  to 
comply  quickly  with  the  requirements 
of  participation.  While  some  providers 
may  view  the  remedies  as  punishment, 
our  first  responsibility  is  to  protect  the 
health  and  safety  of  the  residents.  We 
are  interested  in  motivating  providers  to 
achieve  and  maintain  compliance  with 
health  and  safiety  requirements  so  that 
they  may  continue  to  provide  quality 
services  to  the  residents.  Accordingly, 
the  selection  of  an  enforcement  action  is 
baaed  on  that  which  is  most  likely  to 
elicit  a  prompt  response  from  the 
facility  to  achieve  and  maintain 
compliance  before  termination  becomes 
necessary.  We  beUeve  the  proposed 
change  does  not  significantly  add  to  the 
process  of  selecting  remedies:  therefore, 
we  are  not  incorporating  it  in  the  final 
regulation. 

Comment:  A  few  commenters  wanted 
a  definition  of  "clusters  of  deficiencies" 
included  in  §488.408.  which  deals  with 
the  initial  assessment  of  the  seriousness 
of  deficiencies.  Other  commenters 
wanted  instruction  on  which 
deficiencies  are  cited  as  a  cluster  versus 
those  deficiencies  cited  individually. 

Response:  We  have  removed  the 
reference  to  clusters  in  this  final  rule 
because  we  do  not  want  to  limit  the 
discretion  HCFA  and  the  States  have 
been  given  by  the  statute  to  make 
enforcement  decisions.  We  believe  that 
the  relationship  between  and  among 
deficiencies  is  inherent  in  remedy 
determinations  and  should  be  made  on 
a  case-by-case  basis.  While  we  do  not 
intend  to  include  instructions  in  this 
final  rule  on  which  deficiencies  would 
be  treated  individually  emd  which 
would  be  consolidated,  we  will  offer 
examples  in  the  HCFA  Regional  Office 
Manual  and  the  State  Operations 
Manual  of  how  deficiencies  could  be 
grouped  together. 

Comment:  We  received  many  general 
comments  about  how  HCFA  should  be 
more  specific  in  its  guidance  on 
selecting  an  appropriate  remedy.  This 
guidance  must  help  determine  the 
criteria  for  the  selection  of  remedies  and 
must  require  the  use  of  specific 
remedies  for  particular  deficiencies. 
SoBM  of  that*  commenters  suggested  a 
scope  and  severity  scale  linked  with 
specific  remedies  at  specific  levels. 

Response:  While  we  agree  with  the 
above  commenters  advocating  more 
guidance  on  the  selection  of  remedies, 
and  have  develo(>ed  an  enforcement 
scheme  capable  of  doing  just  that,  we 
are  bound  by  the  statutory  provisions 
giving  HCFA  and  the  States  some 
discretion  in  designing  their  own 


schemes  within  a  Federal  framework. 
Therefore,  we  are  providing  the  method 
by  which  facility  deficiencies,  including 

Ehysical  environment  deficiencies,  tvill 
e  measured,  and  we  are  linking 
specific  categories  of  remedies  «vlth 
certain  levels  of  noncompliance.  We  are 
revising  $  488.408  accordingly. 

Comment:  Many  commenters  believe 
that  level  1-1  deficiencies,  now  referred 
to  as  isolated  deficiencies  which  HCFA 
or  the  State  determines  constitu|^jao 
actual  harm  with  a  potential  for 
minimal  harm,  must  be  cited  and  a  plan 
of  correction  required.  Additionally, 
these  commenters  urge  that  every 
deficiency  should  be  cited  before 
leaving  the  facility.  They  believe  that 
unless  each  deficiency  is  cited, 
important  patterns  of  repeat 
noncompUance  can  be  missed. 

Response:  We  disagree.  As  we  stated 
in  the  preamble  to  the  pro{>osed  rule, 
providers  must  be  aware  that  they  are 
responsible  for  complying  with  all 
participation  requirements.  Notifying 
the  facility  of  this  level  of  deficiency 
acknowledges  that  a  problem  could 
potentially  occur  if  the  deficiency  is 
permitted  to  go  uncorrected.  While  no 
formal  plan  of  correction  is  required  for 
this  low  level  deficiency  and  no  remedy 
is  applied,  correction  is  necessary 
nevertheless. 

The  exit  conference  focuses  primarily 
on  the  most  serious  preliminary 
findings  by  the  surveyors.  While  the 
survey  team  documents  its  observations 
relative  to  the  survey,  the  surveyors' 
findings  are  not  official  until  the 
provider  receives  the  official  deficiency 
statement. 

Comment:  Many  commenters 
commended  HCFA  for  prohibiting 
facilities  from  challenging  the  choice  of 
remedy  or  remedies.  These  commenters 
assert  that  giving  the  facility  the  right  to 
challenge  the  existence  of  deficiencies 
adequately  protects  their  rights.  A  few 
commenters  agreed  that  the  choice  of 
the  remedy  should  not  be  appealable 
but  that  the  scope  and  severity  of  a 
deficiency  should  be.  Other  commenters 
believed  providers  should  be  permitted 
to  formally  appeal  both  the  existence  of 
a  deficiency  as  well  as  challenge 
determinations  of  scope  and  severity 
and  the  remedy  imposed. 

Response:  Tne  most  important  issue 
on  which  to  grant  an  appeal  is  the 
existence  of  deficiencies  which  lead  to 
a  remedy.  We  are  requiring  that  such  an 
appeal  before  an  administrative  law 
judge  be  ofi^ered,  and  that  dispute 
resolution  procedures  be  applied  first,  at 
the  request  of  the  provider. 

Providers  have  the  opportunity  to 
appeal  certifications  of  noncompliance 
leading  to  an  enforcement  remedy  but. 


with  the  one  exception  noted  below,  do 
not  have  the  opportunity  to  appeal 
either  the  level  of  noncompliance  or  the 
enforcement  choice  made  by  HCFA  or 
the  State.  We  have  reached  this 
conclusion  for  several  reasons.  First,  as 
a  general  matter,  whether  HCFA  or  a 
State  chooses  one  remedy  or  another  to 
address  facility  noncompliance  is  a 
matter  that  we  beheve  is  a  prosecutorial 
prerogative  of  the  government,  not  with 
the  provider  of  services.  It  is  an  inherent 
function  of  government  in  this  context 
to  make  choices  as  to  which  kind  of 
enforcement  action  will  best  achieve 
prompt  compliance  so  that  residents 
face  noncompliant  conditions  for  as 
short  a  time  as  possible. 

Second,  in  the  case  of  provider 
agreement  terminations,  even  if  a 
facility  were  able  to  successfully  contest 
a  conclusion  that  immediate  jeopardy 
exists,  the  agency  could  still  proceed 
with  the  termination  action  since  the 
agency's  authority  to  bring  such  an    . 
action  is  not  limited  to  immediate 
jeopardy  cases,  but  may  span  all 
noncompliant  facility  behavior.  As  has 
been  agency  policy  for  many  years,  the 
determination  of  what  remedy  to  seek  is 
beyond  challenge  in  light  of  the 
govenunent's  fundamental  necessity  to 
protect  the  welfare  of  facility  residents 
as  expeditiously  as  possible.  This  is 
especially  the  case  with  respect  to 
provider  agreement  terminations  since 
residents  may  be  at  considerable  risk 
even  where  there  is  no  immediate 
jeopardy. 

Third,  in  the  case  of  most  alternative 
sanctions,  the  regulations  are  structured 
so  that  whether  a  facility's 
noncompliance  falls  in  category  1  or 
category  2,  HCFA  and  the  States  have 
complete  discretion  to  choose  from 
either  category.  Thus,  even  if  a  facility 
were  able  to  successfully  demonstrate 
that  the  agency  had  erred  in  its 
conclusion  that  the  noncompliance 
belonged  in  category  1,  that  fact  would 
be  irrelevant  since  noncompUance  in 
category  1  could  still  trigger  the  same 
remedy.  Only  a  showing  that  the  facility 
was  in  substantial  compliance  would 
enable  the  faciUty  to  avoid  sanctions. 
and  it  is  this  issue  that  we  agree  must 
be  subject  to  challenge. 

Fourth,  with  respect  to  the  imposition 
of  temporary  management,  a  facility 
facing  this  remedy  would  have  the 
opportunity  to  aigue  during  informal 
dispute  resolution  that  the  agency  had 
erred  in  concluding  that  immediate 
jeopardy  existed.  Should  it  succeed  in 
making  this  showing,  the  remedy  would 
not  be  imposed.  On  the  other  hand, 
should  the  facility  fail  to  convince 
agency  officials  that  the  noncompliance 
was  of  a  lesser  nature,  the  facility  would 


tace  temporary  management  well  before 
it  could  more  formally  challenge  the 
agency  finding  of  immediate  jeopardy. 
TTius.  even  if  the  facility  ultimately 
prevailed  in  a  hearing  in  proving  that  its 
noncompliance  posed  less  than 
immediate  jeopardy,  the  facility's 
appeal  would  not  be  effective  since  the 
remedy  would  have  already  been 
imposed  and  the  facility  would  either 
have  achieved  substantial  compUance  or 
been  terminated  by  the  time  of  the 
hearing. 

For  mis  reason,  we  considered 
whether,  in  light  of  this  sequence  of 
events,  faciUties  should  be  given  a  prior 
hearing  in  temporary  management 
cases,  but  concluded  that  would 
completely  undermine  the  purpose  of 
this  remedy  which  is  to  resolve  the  most 
serious  noncomphance  in  the  shortest 
possible  time  frame.  This  is  particularly 
the  case  when  faciUties  facing  such 
remedies  have  available  to  them  an 
informal  means  to  contest  agency  action 
prior  to  the  imposition  of  the  remedy 
and  when,  ultimately,  it  is  the  facility's 
choice  to  accept  temporary  management 
rather  than  face  termination. 
Accordingly,  we  concluded  that  in  the 
balancing  of  interest  of  facilities  and 
residents  in  such  cases,  the  interests  of 
residents  must  take  precedence. 

Only  in  the  case  of  civil  money 
penalties  could  we  see  the  necessity  of 
allowing  facilities  the  opportunity  to 
challenge  the  level  of  noncompUance 
since  the  amount  of  these  penalties 
hinges  upon  discrete  levels  of 
noncompliance  rather  than 
noncompUance  as  a  whole.  Thus,  it  may 
be  legally  significant  to  a  faciUty  facing 
a  $10,000  per  day  civil  money  penalty 
to  be  able  to  prove  that  its 
noncompliance  belonged  in  category  2, 
rather  than  category  3,  since  in  category 
2  the  largest  civil  money  penalty 
available  to  HCF  or  a  State  would  be 
$3,000  per  day.  Accordingly,  we  are 
revising  the  rules  to  allow  a  facility  to 
challenge  the  level  of  noncompliance 
when  a  successful  challenge  on  this 
issue  would  aRiect  the  amoimt  of  a  civil 
money  penalty  that  HCFA  or  a  State 
could  collect. 

We  believe  that  a  provider's  burden  of 
upsetting  survey  findings  relating  to  the 
level  of  noncompUance  should  be  high, 
however.  As  we  indicated  in  the 
proposed  rule,  distinctions  between 
different  levels  of  noncompUance, 
whether  measiued  in  terms  of  their 
fiequency  or  seriousness,  do  not 
represent  mathematical  judgments  for 
which  there  are  clear  or  objectively 
measured  boundaries.  Identifying 
failures  in  a  facility's  obligation  to 
provide  the  kind  of  high  quality  care 
required  by  the  Act  and  the 


implementing  regulations  most  often 
reflect  judgments  that  will  reflect  a 
range  of  noncompliant  behavior.  Thus, 
in  civil  money  penalty  cases,  whether 
deficiencies  pose  immediate  jeopardy, 
or  are  widespread  and  cause  actual 
harm  that  is  not  immediate  jeop>ardy,  or 
are  widespread  and  have  a  potential  for 
more  than  minimal  harm  thiat  is  not 
immediate  jeopardy  does  not  reflect  that 
a  precise  point  of  noncompUance  has 
occurred,  but  rather  that  a  range  of 
noncompliance  has  occurred  which  may 
vary  from  faciUty  to  faciUty.  While  we 
understand  the  desire  of  those  who  seek 
the  greatest  possible  consistency  in 
survey  findings,  an  objective  that  we 
share,  the  answer  does  not  Ue  in 
designing  yardsticks  of  compUance  that 
can  be  reduced  to  rigid  and  objectively 
calculated  numbers.  Survey  team 
members  and  their  supervisors  ought  to 
have  some  degree  of  flexibility,  and 
deference,  in  applying  their  expertise  in 
working  with  these  less  than  perfectly 
precise  concepts.  For  these  reasons,  we 
have  revised  the  regulations  to  require 
an  administrative  law  judge  or  appellate 
administrative  review  authority  to 
uphold  State  or  HCFA  findings  on  the 
seriousness  of  faciUty  deficiencies  in 
civil  money  penalty  cases  unless  they 
are  clearly  erroneous. 

Comment:  A  few  commenters  believe 
it  is  not  sufficient  to  simply  state  that 
the  choice  of  a  remedy  is  not  appealable 
and  recommend  that  the  regulation 
expUdtly  state  that  HCFA  will  not  look 
behind  or  "second  guess"  the  State's 
selection  of  remedy  or  remedies. 

Response:  We  cannot  accept  these 
comments  as  sections  1919(h)(6)  and  (7) 
of  the  Act  specify  the  means  to  resolve 
any  disagreement  between  the  State  and 
the  Secretary  regarding  noncompliance 
or  enforcement  action. 

Comment:  Some  commenters  wanted 
sanctions  imposed  upon  the  facility  for 
interfering  with  the  survey  team, 
monitor  or  temporary  manager. 

Response:  Section  1128(b)(12)  of  the 
Act  permits  the  Secretary  to  exclude 
SNFs  from  Medicare  and  to  direct  that 
NFs  be  excluded  from  Medicaid  for 
failure  to  grant  access  to  the  applicable 
survey  agencies  performing  survey  and 
certification  functions  in  accordance 
with  sections  1864(a)  and  1902(a)(33)(B) 
of  the  Act.  Failure  to  grant  access  can 
certainly  be  regarded  as  interference 
with  the  activities  of  State  agency 
personnel.  However,  interference  with 
the  temporary  manager  is  different. ' 
Sections  488.410  and  488.438  specify 
that  if  the  faciUty  does  not  agree  to  the 
conditions  under  which  the  temporary 
manager  is  imposed,  the  facility  may 
refuse  to  relinquish  control  to  the 


temporary  manager,  and,  in  so  doing, 
opt  for  termination. 

Comment:  One  commenter  wanted 
HCFA  to  include  a  "sole  community 
provider  exception"  to  aUow  States  to 
oversee  the  operations  of  noncompliant 
facilities  with  uncorrected  deficiencies 
in  rural  areas,  where  the  closure  would 
result  in  hardship  to  the  residents  and 
the  community. 

Response:  States  have  the  authority  to 
oversee  (appoint  a  State  monitor)  any 
noncompUant  faciUty,  regardless  of  the 
location.  However,  if  the  commenter 
wants  a  provider  in  a  rural  area  to  be 
exempted  from  correcting  deficiencies, 
we  do  not  have  the  authority  to  grant 
such  an  exception.  Waiver  authority 
requirements  are  provided  at  §  483.70 
and  at  §  483.30(c)  and  (d),  relative  to  the 
Physical  Environment  aiid  Nursing 
Services  participation  requirements, 
respectively,  and  then  only  when 
specified  conditions  are  met. 

Section  488.410    Action  When  There  Is 
Immediate  Jeopardy 

In  conducting  our  review  of  the 
provisions  of  the  regulation  for 
conformance  with  the  Act,  we  noted 
that  the  Act  uses  "immediate  jeopardy 
to  resident  health  or  safety"  to  describe 
those  situations  in  which  immediate 
corrections  must  be  achieved  and 
immediate  enforcement  action  must 
ensue,  while  the  text  of  the  proposed 
rule  refers  to  such  situations  as 
"immediate  and  serious  threat."  We 
have  attempted  to  modify  the 
terminology  used  in  the  final  regidation 
to  coQsistenUy  reflect  the  language  of 
the  Act. 

Comment-  Many  commenters  stated 
that  the  23 -day  timeframe  for 
termination  is  not  included  in  the  Act, 
that  it  is  too  short  and  that  it  does  not 
allow  adequate  time  for  corrections. 
Somr?  suggested  that  other  timeframes, 
such  as  43  days  or  90  days,  be  used. 
while  others  indicated  that  the  23-day 
clock  should  not  start  until  the  faciUty 
has  been  given  a  chance  to  undertake 
corrections. 

Response:  While  the  23-day 
timeframe  is  not  specified  in  the  Act, 
HCFA  has  for  many  years  used  a  23-day 
timeframe  for  addressing  immediate 
jeopardy  situations  encountered  in  other 
provider  and  suppUer  types.  In  fact,  the 
enforcement  procedures  which  were  in 
effect  for  long  term  care  faciUties  prior 
to  the  implementation  of  OBRA  '87 
prov  isions  called  for  processing 
termination  actions  within  23  ^endar 
days  when  immediate  and  serious  threat 
to  patient  health  or  safety  was 
documented.  In  these  cases,  if  the 
immediate  and  serious  threat  was 
resolved  before  the  end  of  the  23 
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calendar  days,  the  termination  actioo 

was  lifted  entirely,  or  if  the  threat  was 
removed  but  other  serious  deficiencies 
remained,  the  termination  date  was 
extended  to  allow  the  facility  additional 
time  to  correct  the  remaining 
deficiencies. 

Our  experience  in  processing 
noncompliance  actions  against  other 
facilities  and  against  long  term  care 
facilities  (both  oefore  and  after  OBRA 
'87  implementation)  whose  deficiencies 
constitute  immediate  jeopardy  indicates 
that  23  calendar  days  is  a  reasonable 
amount  of  time  for  proper  notice  to  the 
facility  and  to  the  public,  as  may  be 
required.  Further,  it  provides  the  facility 
sufficient  time  to  react  to  the  immediate 
jeopardy  without  unnecessarily 
lengthening  the  amount  of  time  the 
facility's  residents  are  at  risk  l>ecause  of 
the  situation  or  situations  which 
constitute  the  immediate  jeopardy. 

While  we  appreciate  the  concerns 
expressed  by  the  commenters.  we  are 
not  amending  the  23-day  timeframe  in 
the  Hnal  regulation. 

Comment:  Another  group  of 
commenters  believed  that  the  23-day 
timeframe  is  too  long  and  that,  for 
facilities  in  which  immediate  jeopardy 
is  identified,  the  requirement  should  be 
that  corrections  be  initiated 
immediately. 

Response:  The  23-day  timeframe  is 
not  the  amount  of  time  the  facility  has 
to  begin  making  corrections.  Rather,  it  is 
the  maximum  amount  of  time  available 
to  the  facility  to  resolve  the  immediate 
jeopardy.  It  begins  on  the  last  day  of  the 
survey.  A  facility  is  ordinarily  advised 
of  the  existence  of  immediate  jeopardy 
at  the  conclusion  of  the  survey  which 
identified  the  immediate  jeopardy.  Most 
facilities  in  this  situation  that  want  to 
remain  in  the  Medicare  or  Medicaid 
program  will  l)egin  to  make  corrections 
immediately.  Even  for  those  that  do  not 
begin  making  corrections  on  their  own, 
some  time  must  be  allowed  for 
provision  of  proper  notices,  as  required 
by  regulation,  and/or  the  appointment 
of  temporary  management.  In 
consideration  of  these  factors  and  the 
fact  that  it  is  also  possible  for  the 
enforcement  process  to  be  completed  in 
less  than  23  calendar  days,  we  are  not 
adopting  these  comments  in  the  final 
regulation. 

Comment:  Some  commenters  asked 
that  the  regulation  be  amended  to  clarify 
that  23  calendar  days  is  the  maximum 
amount  of  time  which  a  facility  will  be 
given  to  resolve  a  finding  of  immediate 
jeopardy,  whether  or  not  temporary 
management  is  utilized.  One  commenter 
said  that  the  facility  should  be  given  an 
additional  23  days  beyond  the 
termination  date  during  which  a 


temporary  manager  would  be  utilized  to 

attempt  to  achieve  compliance. 

Response:  We  have  accepted  the  first 
comment.  We  agree  that  23  calendar 
days  is  the  maximiun  time  allowed  for 
a  facihty  with  immediate  jeopardy  to 
resolve  the  jeopardy.  It  is  not  possible 
for  a  facihty  to  first  be  given  23  calendar 
days  to  correct  deficiencies  pending 
termination  followed  by  another  period 
of  time  during  which  temporary 
management  is  utiUzed  in  an  attempt  to 
regain  compliance. 

Comment:  Some  commenters  cited 
the  23-day  timeframe  as  a  disincentive 
for  the  use  of  temporeiry  management  as 
an  alternative  remedy. 

Response:  We  do  not  believe  that  use 
of  the  23-day  timeframe  is  a 
disincentive  for  use  of  temporary 
management  based  on  the  seriousness  of 
deficiencies  identified  at  this  level  as 
well  as  the  need  to  take  immediate 
corrective  action. 

Comment:  A  numt>er  of  commenters 
indicated  that  the  facility  should  not  be 
given  the  opportunity  to  refuse 
temporary  management. 

Response:  As  noted  in  the  comments 
and  responses  for  §  488.415,  facilities 
will  not  be  offered  a  formal  choice  of 
whether  to  accept  or  refuse  temporary 
management.  When  HCFA  or  a  State 
chooses  to  implement  this  remedy,  a 
temporary  manager  will  be  installed 
unless  the  facihty  refuses  to  relinquish 
control  to  the  temporary  manager,  in 
which  case,  immediate  termination  will 
be  sought. 

Comment:  A  few  comments  indicated 
that  there  should  be  an  immediate  ban 
on  admissions  to  the  facility,  large  civil 
money  penalties  and/or  immediate 
assignment  of  a  State  monitor  for  these 
cases. 

Response:  While  the  Act  does  not 
allow  for  bans  on  all  admissions  under 
these  or  any  other  circumstances,  it  is 
possible  t(x  the  State  or  HCFA  to 
impose  State  monitoring  as  an 
additional  remedy.  While  large  civil 
money  penalties  are  lalso  allowed,  they 
may  not  be  as  likely  to  result  in 
immediate  corrections,  since  they  may 
not  l>e  collected  until  the  faciUty  has  the 
opportunity  for  a  hearing. 

Comment:  Several  commenters 
believed  that  the  regulation  as  proposed 
does  not  promote  the  use  of  alternative 
remedies  in  situations  involving 
immediate  jeopardy  and  argued  that  this 
approach  does  not  follow  the  spirit  of 
OBRA  '87. 

Response:  The  Act  makes  a  clear 
distinction  between  how  cases 
involving  immtdiate  jeopardy  will  be 
handled  as  oppo^rnl  to  how  all  other 
cases  will  be  handled.  The  Act  requires 
immediate  action  to  remove  the 


jeopardy  and  correct  the  deficiencies 
through  the  use  of  temporary 
management  or  termination,  or  both. 
While  it  allows  ^or  the  use  of  other 
remedies  which  are  in  addition  to 
temporary  management  or  termination, 
it  is  clear  that  the  penalty  for  a  facility 
with  noncomphance  which  constitutes 
immediate  jeopardy  is  intended  to  be 
swift  and  severe.  The  regulation  reflects 
the  intent  of  the  Act;  therefore,  the  use 
of  alternative  remedies  in  addition  to 
temporary  management  is  allowed  but 
not  stressed  for  immediate  jeopardy 
situations. 

Comment:  Several  commenters  asked 
for  a  better  definition  of  immediate  and 
serious  threat.  Others  indicated  that  the 
scope  and  severity  scale,  as  issued  for 
comment  in  the  proposed  rule,  would 
lead  to  many  more  instances  of 
immediate  jeopardy  than  are  now  being 
identified. 

Response:  In  response  to  the  many 
comments  received  regarding  the 
proposed  scope  and  severity  scale,  we 
are  amending  the  definition  of 
immediate  jeopardy  in  the  final 
regulation  (see  §  488.301).  In  making 
decisions  on  the  existence  of  immediate 
jeopardy,  HCFA  and  the  States  will 
continue  to  refer  to  the  traditional 
guidance  on  this  subject  which  is 
contained  in  Appendix  Q  of  the  State 
Operations  Manual. 

Comment:  One  commenter  pointed 
out  that  the  proposed  regulation  does 
not  address  who  will  prevail  (HCFA  or 
the  State)  about  whether  or  not 
immediate  jeopardy  exists  in  a  facility, 
and  asked  for  clarification. 

Response:  HCFA  always  has  the 
option  of  reviewing  the  State's 
compliance  determination  and  making 
its  own  decision  based  on  the  survey 
agency's  siu-vey  findings.  It  is  not 
necessary  for  HCFA  to  conduct  its  own 
survey  of  a  facility  in  order  to  make  a 
decision  as  to  whether  immediate 
jeopardy  does  or  does  not  exist. 
Whether  HCFA's  decision  is  based  on 
its  own  survey  or  on  a  review  of  the 
State's  findings,  the  decision  as  to 
whether  or  not  immediate  jeopardy 
exists  is  made  pursuant  to  section 
1919(h)(5)  of  the  Act.  Specifically,  the 
determination  of  immediate  jeopardy, 
whether  it  is  the  survey  agency's  or  the 
Secretary's,  will  prevail. 

Comment:  One  commenter  asked  that 
the  facility  and  not  the  State  be 
responsible  for  notifying  attending 
physicians  and  licensure  boards,  as 
outlined  in  §§  488.410(e)  and 
488.325(h). 

Response:  As  indicated  in  sections 
1819(g)(5)(C)  and  1919(g)(5)(C)  of  the 
Act,  Disclosure  of  Results  of  Inspections 
and  Activities,  the  responsibility  for  this 


notification  lies  with  the  State:  it  may 
not  be  redelegated  to  the  facility. 

Comment:  One  commenter  asked  that 
we  clarify  §  488.410(e)  to  indicate  that 
the  notice  should  go  to  the  Ucensing 
authority  of  the  nursing  home 
administrator. 

Response:  We  agree,  and  this 
comment  is  reflected  in  the  final 
regulation. 

Comment:  Two  commenters  asked 
that  the  text  of  §  488.410(c)(2)(i)  be 
amended  to  indicate  that  the  use  of 
temporary  management  is  for  the 
purpose  of  correcting  the  deficiencies 
that  resulted  in  a  finding  of  immediate 
jeopardy. 

Response:  We  are  not  adopting  these 
comments,  as  we  beUeve  they  would 
provide  for  a  more  narrow  interpretation 
than  the  Act  specifies  at  sections 
1819(h)(4)  ^d  1919(h)(5).  These 
sections  state  that  the  appointment  of  a 
temporary  manager  shall  be  for  the 
purpose  of  removing  the  jeopardy  and 
correcting  the  deficiencies.  Further,  as 
indicated  in  the  comments  and 
responses  for  §  488.415.  temporary 
management  will  be  removed  when  the 
facility  is  terminated,  or  when  HCFA  or 
the  siuvey  agency  has  determined  that 
the  facihty  is  in  substantial  compUance 
and  has  the  management  capability  to 
ensure  continued  substantial 
compUance  with  all  requirements. 
Consistent  with  sections  1819(h)(2). 
1919(h)(2)  and  (h)(3)  of  the  Act. 
temporary  management  would  not 
necessarily  end  as  soon  as  deficiencies 
causing  the  immediate  jeopardy  have 
been  corrected. 

Comment:  Four  commenters  indicated 
that  HCFA  should  adopt  a  procedure 
utilized  in  Louisiana,  whereby  a  faciUty 
may  request  sanctions  other  than  a 
temporary  manager  and  the  request  may 
be  granted  if  the  State  determines  that 
an  adequate  plan  to  correct  has  been 
devised  by  the  facility  and  the  State  can 
monitor  the  implementation  of  the 
facihty's  plan. 

Response:  As  presented,  this 
procedure  does  not  appear  to  meet  the 
requirements  of  the  Act  which  call  for 
immediate  action  to  remove  the 
immediate  jeopardy  through 
termination  or  appointment  of 
temporary  management,  or  both.  It 
would  appear  that  the  proposed 
procedure  would  allow  something 
similar  to  a  directed  plan  of  correction 
and  State  monitoring  to  replace 
termination  or  temporary  management 
as  the  remedies  for  immediate  jeopardy 
cases.  Such  a  pohcy  would  constitute  a 
violation  of  the  Act. 


Section  488.412    Action  When  There  Is 
No  Immediate  Jeopardy 

Comment:  Many  commenters  said 
that  the  requirement  for  the  State  or  the 
faciUty  to  repay  funds  received  from  the 
Federal  government  if  corrective  action 
was  not  taken  in  accordance  with  the 
approved  plan  of  correcUon  conflicts 
with  HCFA's  intent  to  promote  the  use 
of  alternative  remedies. 

Response:  Conunents  regarding  the 
State  and  facility  repayment  provision 
of  §  488.412(a)  will  be  answered  in  our 
discussion  of  proposed  §  488.232 
(redesignated  as  §  488.450.  Continuation 
of  payments  to  a  faciUty  with 
deficiencies). 

Comment:  Several  commenters 
objected  to  the  requirement  that  a  denial 
of  payment  for  new  admissions  be 
imposed  if  any  deficiency  remains 
uncorrected  90  days  after  the  survey. 
They  beUeved  that  it  is  illogical  to  cut 
off  hmds  after  90  days  l)ecause  the 
funds  might  be  needed  to  make  the 
corrections.  Other  commenters  said  that 
the  regulations  should  allow  continued 
participation  with  substantial 
compliance  because  the  100  percent 
compliance  is  impossible  to  achieve. 
Still  other  commenters  made  the 
following  points: 

•  Major  physical  environment 
deficiencies  may  take  longer  than  90 
days  to  correct; 

•  The  regulations  should  pennit  an 
appeal  of  the  decision  to  deny  payments 
for  new  admissions; 

•  It  is  imclear  whether  mailing  time 
is  included  in  the  90  days  and  whether 
an  appeal  stops  the  action;  and 

•  It  is  unclear  whether  there  is  notice 
to  the  pubUc  regarding  the  remedy  at 
the  90th  day. 

Response:  Sections  1819(h)(2)(D)  and 
191,9(h)(2)(C)  of  the  Act  stipulate  that 
the  Secretary  or  the  State,  respectively, 
must  impose  a  denial  of  payment  for 
new  admissions  if  the  faciUty  is  not  in 
compliance  3  months  after  the  date  that 
the  facility  was  noncompliant, 
regardless  of  the  requirement  that  is 
deficient.  In  answer  to  the  commenter 
who  raised  the  issue  of  substantial 
compUance,  we  are  revising  §488.41 2(c) 
to  require  a  mandatory  denial  of 
payment  for  new  admissions  when  a 
faciUty  is  not  in  substantial  compUance 
3  months  after  the  last  day  of  the  survey. 
Therefore,  if  a  faciUty  is  in  substantial 
compliance,  it  would  not  be  subject  to 
the  mandatory  denial  of  payment  for 
new  admissions  remedy,  or  the  denial  of 
payment  remedy  would  be  lifted  if  it 
had  already  been  imposed.  Substantial 
compliance  is  discussed  in  detail  earlier 
in  this  preamble.  The  fact  that  physical 
environment  deficiencies  may  take 


longer  to  correct  than  others  is  an 
example  of  facility  noncompliance 
which  may  not  be  whoUy  corrected  after 
the  completion  of  the  6-month 
continuation  of  payment  period,  but 
which  could  be  considered  substantial 
compUance  if  corrective  action  had 
progressed  in  accordance  with  the 
approved  corrective  action  plan  and 
timetable.  With  respect  to  the  other 
points  raised  by  the  commenters, 
§  488.330(e)  (3)  and  (4)  specify  that  a 
faciUty  may  appeal  the  certification  of 
noncompliance  leading  to  the  denial  of 
payment  remedy;  §  488.330,  paragraphs 
(e)(l)(u)  and  (e)(2)(ii)  specify  that, 
except  for  civil  money  penalties,  a 
pending  appeal  will  not  stop  the  action. 
Mailing  time  is  included  within  the  3 
months  because  the  3  months 
constitutes  a  statutory  limit  There  are 
neither  statutory  nor  regulatory  pubUc 
notice  requirements  with  regard  to  the 
denial  of  payment  remedy. 

Comment:  A  great  many  individuals 
and  organizations  commented  upon  the 
requirement  at  proposed  §  488.212(b) 
which  specifies  that,  although 
deficiencies  with  a  scope  and  severity 
level  of  1  are  considered  deficiencies, 
remedies  or  plans  of  correction  are  not 
required  as  long  as  corrections  are 
achieved  by  the  90th  day.  Commenters' 
views  varied  widely  as  illustrated  by  the 
foUowing — 

•  There  should  be  no  deficiency  if  the 
scope  and  severity  level  is  1; 

•  If  no  plan  of  correction  is  required 
there  is  no  apparent  reason  for  requiring 
correction  in  90  days; 

•  A  follow-up  visit  should  not  be 
required  if  the  scope  and  severity  level 
is  1; 

•  If  deficiencies  with  a  scope  and 
severity  level  of  1  are  to  be  treated 
differently  than  other  deficiencies,  then 
a  new  term  should  be  used  for  them, 
such  as  findings; 

•  Deficiencies  with  a  scope  and 
severity  level  of  1  should  be  given  to  the 
facility  on  a  separate  document  and  not 
be  disclosable  to  the  public; 

•  Deficiencies  with  a  scope  and 
severity  level  of  1  should  receive  a  plan 
of  correction  and  be  disclosable  to  the 
public; 

•  Deficiencies  with  a  scope  and 
severity  level  of  1  should  not  receive 
either  a  plan  of  correcUon  or  a  remedy 
if  substantial  compliance  is  achieved; 

•  There  is  no  such  thing  as  an 
isolated  problem.  Excusing  certain 
deficiencies  as  inconsequential  sets  a 
disturbing  precedent  for  the  health  care 
industry; 

•  All  deficiencies  must  be  corrected; 

•  No  deficiency  should  be  found 
unless  there  is  a  quality  of  care  issue: 


UMI 


stin 


/  Wl.  5t.  No.  217  7  Tfaimday.  'Mcwember  10,  1S94  J  Stdet  md  Aeguldtkms 


•  Than  dosmt  appear  te  be  a  way  fer 
HCFA  to  track  deficiencies  with  ■  aoope 
and  aaweilty  Isvel  of  1  wtthmit  a  foUow- 
up  visit; 

•  HCFA  sbouM  okrtfy  when  a 
citation  becomes  a  "ropeat  deficiency." 
Remedies  should  be  imposed  in  oases  of 
repeated  nonoompbanoe  only  after  a 
facility  i«  found,  after  thiee  standard 
surveys,  to  have  furnished  substandard 
care: 

•  A  recurrenoe  of  a  deficiency  with  a 
scope  and  severity  level  of  1  should  be 
upgraded  to  a  soope  and  severity  level 
of  2; 

•  The  regulation  at  proposed 
S  488.21 2(bKS)  should  specify 
continued  noncompUance  rather  than 
recurrenoe; 

•  The  regulation  at  proposed 
$488.212(b)(1)  should  read  "both  the 
severity  level  and  the  scope  level  are  Z" 
rather  than  t; 

•  The  regulation  at  proposed 
S488.212(bM3)  should  impose  a  dvil 
monetary  penahy  and  one  or  more  other 
remedies; 

•  HCFA  should  provide  guidehnes 
regarding  what  is  an  acceptable  plan  of 
correction; 

•  If  a  deficiency  with  a  soope  and 
severity  level  of  1  recurs,  HCFA  or  the 
State  should  impose  a  directed  plan  of 
correction  or  State  monitoring;  and 

•  The  lack  of  appeal  rights  on 
recurring  deficiencies  with  a  scope  and 
severity  level  of  1  will  put  the  State  at 
risk  of  increased  informal 
administrative  hearings,  because  of  the 
requirement  that  remedies  be  imposed. 

Response:  The  issue  of  deficiencies  at 
a  severity  and  scope  level  of  1  are 


disousaed  under  §488.408  of  fins 
preamble. 

We  are  TBlMningthe  definllian  of 
deficiency  at  §488.S01.  A  deficiency  is 
failure  to  aeet  a  participation 
requirement.  All  deficiencies,  with  the 
exception  of  those  isolated  deficiencies 
that  nCFA  or  the  State  determines 
constitute  no  actual  harm  with  a 
potential  for  minimal  harm,  will  be 
displayed  on  the  FICFA-Z567. 
Statement  of  IMficiencies  and  Plan  of 
Correction,  and  win  require  a  plan  df 
correction  to  be  tracked  by  the  State 
survey  agency.  All  deficiencies, 
including  those  isolated  deficiencies 
that  HCFA  or  the  State  determines 
constitute  no  actual  harm  widi  a 
potential  for  minimal  harm,  will  l>e 
disclosablelo  the  public  However, 
these  low  level  deficiencies  wfll  not  be 
recorded  on  the  HCFA-ZS67  and  will 
not  precipitate  any  enforcement  action. 
We  conclude  that  this  approach  is 
reasonable  and  practical  from  both  the 
providar's  and  the  consumer's 
perspective.  To  react  to  low  level 
deficiencies  with  the  same  degree  of 
concern  as  to  those  that  are  more  serious 
is  not  rational.  We  believe  that 
providers  and  consumers  ufUI  agree  that 
deficiencies  which  constitute  no  actual 
harm  with  no  more  than  a  potential  for 
minimal  harm,  and  which  bear  no 
relationship  to  poor  care  or  negative 
resident  outcomes  should  not  detract 
from  actionable  noncompUance. 

Conunent;  Many  connnenters 
suggested  modifications  to  the  use  of  the 
scope  and  severity  scales  for  selection  of 
remedies  at  prop«}sed  §  488.412(c).  The 


fbllwinng  aenmadts  and  suggestions 
were  made: 

•  Proposed  paragraph  (c)(%).  (now 
paragraph  (b)(3)).  should  mad  "tf  HCFA 
or  the  .&ate  determines  the  existenoe  of 
substandard  care,  the  State  must  notify 


•  •  *••. 


•  Expand  proposed  paragraph  (c)(3). 
to  include  deficiencies  m  quality  of  Hfe. 
nurse  staffing,  and  resident  behavior 
and  facility  practices; 

•  For  deficiencies  with  a  severity 
level  of  2,  dvil  money  penalties  should 
be  required  using  scope  and  severity  to 
determine  the  size  of  the  fine  and  other 
remedies  should  be  applied  according  to 
§488.408; 

•  Provision  should  be  made  for 
remedies  for  deficiencies  not  in  the  area 
of  quality  of  care  with  a  severity  level 
oiZ  and  scc^  level  of  3  or  4; 

•  A  variety  of  specific  schemes  were 
proposed  lor  correlating  each  of  the 
scope  and  severity  levels  to  specific 
types  of  remedies;  and 

•  Non-life  threatening  deficiencies 
should  be  exempted  from  remedies  and 
fines. 

Response:  As  noted  earlier,  we 
addressed  these  issues  under  §  488.408 
of  this  preamble.  Also,  in  response  to 
the  many  comments  we  received 
advocating  a  clearer  correlation  between 
leveb  of  noncompliance  and  types  of 
remedies  imposed,  we  are  making 
extensive  revisions  to  the  scope  and 
severity  grid  published  in  the  proposed 
rule.  We  are.  in  fact,  correlatiiig 
categories  of  remedies  to  various 
categories  of  noncompliance.  A  revised 
grid  appears  below. 
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Inunediate  Jeopardy  to 
Resident  Health  or 
Safety 


Actual  Harm  that  Is 
not  Immediate  Jeopardy 


No  Actual  Harm  with 
Potential  for  More 
thaiT  Minimal  Harm  that  Is 
not  Immediate  Jeopardy 

No  Actual  Harm  with 
Potential  for 
Minimal  Harm 


JijUPoCS 

Required:  Cat, 
Optional:  Cat. 
Optional:  Cat. 


Foe 
Required*  Cat.  2 
Optional:  Cat.  1 


PoC 
Required*  Cat.  1 
Optional:  Cat.  2 


■■■  No  PoC  ■■ 
Hno  RemedlesH 
■^Commitment  tol 
I  Correct  | 


PoCi 

Required:  Cat.  3 
Optional:  Cat.  1 
Optional:  Cat.  2 


sPoCjjjjjujiliJ 


Required*  Cat.  2 
Optional:  Cat.  1 


PoC 
Required*  Cat.  1 
Optional:  Cat.  2 


sPoCi 


Required:  Cat.  3 
(^tlonal:  Cat.  2 
Optional:  Cat.  1 


iPoCs 


Required*  Cat. 
Optional:  Cat. 
Optional : 
Temporary  Mgmt. 


!!iii"'!"!i!!P0C! 

Required*  Cat.  2 
Optional:  Cat.  1 


Isolated 


Pattern 


Widespread 


Substandard  quality  of  car*:  any  daflclancy  In  S4a3.13  Saaldcnt  Baliavlot  and  Facility  Praccleaa.  (4S3.1S 
Quality  of  hit;   or  In  S4S3.25,  Quality  of  Cara  that  conatltutas:  liaadlata  jaopardy  to  rasidaot  baaltli  or 
•afaty;  or,  a  pattam  of  or  wldaapraad  actual  bars  that  la  not  l^ndlata  jaopardy;  or,  a  wldaaproad  potantlAl 
for  Mora  than  Blnlaal  bara  that  la  not  liaadlata  )*opardy,  with  no  actual  barB. 

Subatantlal  coaplianc* 


Catagcgy  1  (Cat.l) 

Dlract«d  Plan  of  Correction 
8tat«  Monitor;  aad/or 
DlractAd  Xn-S*rvic*  Training 


Cafgory  >  (Cat. 2) 

Daolal  of  Payaant  for  Umt 

Adalsaloaa; 

Danlal  of  Payaant  for  JUl  lodivitfoala; 
lapoaad  by  BCFA: 

and/or 
Civil  Honay  Panaltlaa: 
$50  -  $3,000/day 


CatgocxJJOat^ 


TiarBlDatlea 


getio 


civil  Honay  Paoaltlaa 
S3,0SO  •  S10,000/day 


Danlal  of  Pay— nt  for  Maw  Adalaaiooa  Bust  ba  l^Hjaad  when  a  facility  la  not  In  aubatantlal  coapllanca  within  3  aontha  aftaor 
balng  found  out  of  coapllanca. 

Danlal  of  Payant  and  State  Monitoring  nuat  ba  lapoaad  whan  a  facility  baa  baan  found  to  bava  provldad  subatasdard  quality  of 
cara  on  tbraa  conaacutiva  atandard  aurvays. 

Mota:     TarBlnatlon  aay  be  lapoaad  by  tha  Stata  or  BCFA  at  any  tiaa  %rt>*n  approprlata. 

*  Saqulrad  only  when  daclalon  la  '  ^ 


BILUNO  CODE  4120-01-C 

Section  488.414    Action  When  There  Is 
Repeated  Substandard  Quality  of  Care 

While  analyzing  the  comments  for 
this  section,  we  again  reviewed  the 
provisions  of  the  Act  to  ensure 
conformance  in  the  final  regulation. 
Through  this  process,  we  noted  that  this 
section  does  not  address  the  portions  of 


the  statutory  provisions  at  sections 
1819(h)(2)(E)  and  1919(h)(2)(D)  of  the 
Act  that  specify  that  the  denial  of 
payment  and  monitoring  must  continue 
until  the  facility  has  demonstrated  that 
it  is  in  compliance  and  that  it  will 
remain  in  compliance.  Accordingly,  we 
are  modifying  this  provision  to  specify 
that  the  mandatory  denial  of  payment 
and  State  monitoring  imposed  for  the 


finding  of  substandard  quaUty  of  care  on 
three  consecutive  standard  surveys  must 
continue  until  the  facility  has 
demonstrated  that  it  has  achieved 
substantial  compliance  and  can 
maintain  substantial  compliance  over 
the  period  of  time  specified  by  HCFA  or 
the  State. 

We  further  noted  that  the  remedy 
described  in  section  1819(h)(2)(B)(i)  of 
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the  Act  can  be  either  denial  ol. payment 
far  all  Medicare  reaidents  or  dmiial  of 
payment  for  all  new  Medicare 
admisaions  in  a  facility.  In  recognition 
of  this  fact,  the  ragulation  is  being 
amended  to  reflect  this  distinction. 

Finally,  because  the  provisions  of  the 
Act  were  in  effect  prior  to  the  eChctive 
date  of  this  regulation,  we  have  had 
actual  experience  processing 
enforcement  actions  for  facilities  with 
substandard  quality  of  caie  noted  in 
three  consecutive  standard  surveys.  Our 
experience  painted  out  the  need  for 
further  clarification  in  this  section  in 
two  respects.  One  of  these  related  to  the 
handling  of  actions  against  facilities 
Whoae  type  of  program  participation 
changed  during  the  period  of  time 
spanned  by  the  three  consecutive 
standard  surveys,  and  the  other  related 
to  whether  remedies  could  be  avoided 
through  an  allegation  of  compliance  or 
actual  corrections  which  followed  the 
finding  that  there  had  been  repeated 
substandard  quality  of  care. 

In  reviewing  actual  cases,  we 
concluded  that  the  determination  of 
repeat  substandard  quality  of  care  in  a 
certified  facility  should  be  made 
without  regard  to  the  type  of  program 
participation  involved;  that  is.  any 
standard  surveys  conducted  in  the 
facility  for  Medicare,  Medicaid  or  both 
should  be  considered.  Since  the  survey 
process  is  the  same  for  both  Medicare 
and  Medicaid  participating  facilities, 
there  is  no  reason  to  consider  the 
facility's  type  of  program  participation 
in  the  determination  of  whether 
repeated  substandard  quality  of  care  has 
occurred.  These  issues  are  being 
clarified  in  §488.4 14 

We  also  concluded  that  sections 
1819(h)(2)(E)  and  l9l9(h)(ZHD)  of  the 
Act  indicate  statutory  intent  that 
specific  remedies  be  imposed  any  time 
substandard  quality  of  care  is  repeatedly 
noted.  Further,  the  Congress  specifically 
provided  the  authority  for  continuation 
of  these  remedies  after  compliance  has 
been  achieved.  The  Congress'  specific 
description  of  how  this  type  of 
noncompliance  must  be  deah  with 
clearly  sets  it  apart  from  the  handling  of 
other  cases.  Therefore,  we  have 
concluded  that  a  facility's  allegation  of 
compliance  or  actual  attainment  of 
compliance  following  the  third 
consecutive  standard  survey  which 
found  substandard  quality  of  care  will 
not  stop  the  imposition  of  (he  denial  of 
payment  or  State  monitoring.  The 
remedy  may  be  lifted  when  the  facility 
has  demonstrated  its  ability  to  maintain 
substantial  compliance  to  the 
satisfaction  of  HCFA  or  the  State.  This 
point  is  also  being  clarified  in  this 
section  of  the  regulation 


Comment:  A  number  of  commenters 
asked  for  a  clearar  definition  of 
"substandard  care."  Some  asked 
whether  substandard  care  and 
substandard  quality  of  care  are  one  and 
the  same.  Others  poimed  out  that 
sections  1819(h)(2ME)  and  1919{hK2)ff)) 
of  the  Act  specify  that  action  is  to  be 
taken  baaed  on  the  provision  Of 
substandard  quality  of  care. 

/iesponse:  We  are  changing  the 
regulation  to  match  the  Act  and  indicate 
that  this  provision  will  apply  when 
substandard  quality  of  care  is  identified. 
For  the  purpose  of  this  provision, 
substandard  quality  of  care  is  defined  in 
§488.301. 

Comment:  Several  commenters 
rpqupsted  that  the  word  "standard"  be 
inserted  between  "consecutive"  and 
"surveys."  They  pointed  out  that  the 
inopoaed  regulation  does  not  match  ^e 
■aw ding  of  the  Act  at  sections 
1B19(h)(2)rE)  and  1919(h)(2)(0).  both  of 
whidh  specify  that  the  substandard 
quality  of  care  must  be  identified  in 
three  consecutive  standard  surveys. 

Response:  We  agree  with  the 
commenters.  We  are  amending  this 
section  to  indicate  that  the  repeated 
substandard  quahty  of  care  must  have 
'been  noted  through  three  consecutive 
atandard  surveys.  Standard  surveys  are 
those  described  in  §  488.305. 

Comment:  Four  commenters  asked  for 
a  clearer  definition  of  repeated 
noncompliance.  Two  commenters 
indicated  that  repeat  noncompliance 
should  be  defined  as  actual  repeats  of 
the  same  problem  and  the  content  of  the 
deficiency  and  not  just  a  repeat  of  a 
deficiency  at  the  same  tag  number. 

Response:  Sections  18ig(h)(2)(E)  and 
1919(h)(2)(D)  of  the  Act  clearly  indicate 
that  action  must  be  taken  when  repeat 
noncompliance  in  the  form  of 
substandard  quality  of  care  is  identified. 
The  Act  does  not  narrow  the  scope  to 
specify  that  the  basis  for  finding 
substandard  quality  of  care  in  a  facility 
must  be  identical  from  one  standard 
survey  to  the  next  or  for  all  three  of  the 
consecutive  standard  surveys 
considered  in  making  the  determination 
that  repeated  substandard  quality  of 
care  has  occurred.  Accordingly,  we  do 
not  believe  that  the  regulation  should 
more  narrowly  define  what  constitutes 
substandard  quaUty  of  care  for  the 
purpose  of  this  provision. 

The  regulation  is  being  modified  to 
clarify  that  adion  must  be  taken  any 
time  any  deficiencies  which  constitute 
substandard  quality  of  care  are 
identified  in  the  last  three  consecutive 
standard  surveys.  This  provision  will  be 
applied  solely  on  the  basis  of  the 
repeated  finding  of  substandard  quality 
of  care,  and  no  attempt  wll  be  made  to 


determine  whether  the  substance  of  the 
noncompliance  or  the  exact  tag  numbers 
for  deficiencies  %vfaich  constitute 
noncompliance  were  repeated. 

Comment:  One  commenter  stated  that 
a  facility's  performance  on  surveys 
which  were  conducted  prior  to  the 
effective  data  of  this  regulation  should 
be  counted  in  the  determination  of 
whether  there  is  repeated 
noncompliance. 

Response:  We  agree  with  this 
comment.  The  survey  process  specified 
in  the  OBRA  '87  provisions  was 
effective  for  all  surveys  conducted  on  or 
after  October  1, 1990.  Even  though  the 
implementation  of  the  corresponding 
enforcement  provisions  was  not 
concurrent,  any  standard  survey 
completed  on  or  after  October  1, 1990 
must  be  considered  in  the  determination 
of  whether  there  is  repeated 
noncompliance  that  resulted  in 
substandard  quality  of  care. 

Comment:  One  commenter  suggested 
that  to  be  consistent  with  the  intent  of 
the  Act  to  have  facilities  maintain 
compliance,  regulations  should  require 
that  facilities  maintain  compliance  with 
the  deficient  requirement  after 
correction.  The  commenter 
recommended  requiring  termination  if  a 
facility  corrects  the  deficiency,  but  then 
falls  out  of  compliance  with  the  same 
requirement  during  the  same  correction 
period. 

Response:  The  Act  provides  that 
when  a  facility  has  had  findings  of 
substandard  quality  of  care  on  three 
consecutive  standard  surveys,  the 
Secretary  or  the  State  must  impose  a 
denial  of  payment  and  a  State  monitor. 
In  addition,  sections  1819(h)(2)(E)  and 
1919(h)(2)(D)  of  the  Act  require  that  the 
denial  of  payment  for  new  admissions 
and  State  monitor  remedies  must 
remain  in  force  until  the  facility  not 
only  achieves  substantial  compliance 
but  demonstrates  that  it  can  maintain 
substantial  compliance.  As  we  have 
explained  earlier,  substantial 
compliance  constitutes  compliance  for 
the  purpose  of  imposing  or  lifting  a 
remedy,  as  well  as  issuing  a  certification 
of  compliance. 

We  do  not  foresee  the  situation 
described  by  the  commenter  as  a 
problem.  If  a  facility  has  corrected  a 
deficiency,  or  is  at  least  considered  to  be 
in  substantial  compUance,  any 
remedy(ieS)  in  effect  would  be  lifted  as 
well  as  compliance  certified.  We  would 
not  normally  revisit  a  facility  after 
compliance  has  been  certified  unless 
there  is  a  complaim  or  some  other 
impetus.  If,  at  some  later  date  after 
compliance  has  been  certified,  the 
facility  is  found  to  have  a  recurrence  of 
the  same  deficiency  that  causes  the 


faciUty  to  he  out  of  substantial 
oomqplianae.  either  a  new  continuation 
of  payment  period  wouM  begin,  or 
termination  (or  cessation  of  FFF 
payments)  would  occur,  depending  on 
the  aerioucaees  of  die  iKnoompliance. 
However,  any  termination  would  be 
based  on  the  faot  that  the  facility  was 
not  in  substantial  compliance  with 
sections  1819  (b),  (c),  and  (d)  and  1919 
(b).  (c),  and  td)  Of  die  Act  by  the  «id  of 
the  correction  period,  and  not  on  the 
fact  that  thejioncompliance  was 
repeated.  We  have  not  adopted  the 
commenter's  suggestion  to  terminate  a 
facility  solely  on  the  basis  of  repeated 
noncomplianOe. 

Section  488.415    Temporary 
Management 

Comment:  One  commenter  asked  that 
we  clarify  the  term  "diacipiinary 
action"  and  state  that  the  temporary 
manager  must  not  have  been  found 
guilty  of  miscraiduct  by  any  lioensittg 
board  or  profeasional  society,  and 
another  commenter  reoommended  that 
HCFA  maintain  a  national  registry  of 
niirsing  home  administrator  disciplinary 
actions. 

Response:  To  avoid  confusion 
surrounding  the  interpretation  of 
"disciphnar}'  action."  we  will  not  use 
the  term  in  the  requirement  at 
§  488.415(b)(2)  as  wre  did  in 
§  488^1 5(b)(3)  of  the  proposed  rule. 
Instead,  we  are  structuring  the  provision 
to  read  that  the  temporary  manager  must 
"not  have  been  found  guilty  of 
misconduct  by  any  licensing  board  or 
professtonal  society  in  any  State."  We 
agree  that  it  may  be  beneficial  to  have 
a  misconduct  registry  for  nursing  home 
administrators,  and  we  intend  to 
examine  the  feasibiiity  of  developing 
one. 

Comment:  Many  commenters 
recommended  that  we  include 
requirements  that  the  temporary 
manager  must  have  had  no  adverse  ties 
to  the  problem  facHity.  and  must  not 
have  been  fired  from  the  facility  in  the 
past.  Another  commenter  proposed  that 
we  include  a  requirement  that  the 
temporary  manager  have  had  no 
business  or  professional  relationship 
with  the  facility  for  a  minimum  of  3 
years  prior  to  his  or  her  appointment  to 
operate  the  facility. 

Response:  We  agree  with  the 
commenters  that  the  individual  chosen 
to  be  temporary'  manager  must  not  have 
been  recently  employed  by  the  facility 
to  :be  managed.  We  believe  that  an 
individual's  previous  employment 
relationship  with  a  facility  could 
positively  or  negatively  prejudice  that 
individual  in  his  or  her  present  dealings 
with  the  facility.  Therefore,  we  are 


incorporating  into  the  regulation,  at 
§  488.415(b)(4),  a  requirement  that  the 
temporary  manager  roust  not  currently 
serve,  or.  within  the  past  2  years,  have 
served  as  a  member  of  the  staff  of  4he 
noncomphant  facility.  T^s  requirement 
is  simiho-  to  the  reqiBreroem  for 
surveyors,  which  we  believe  is 
appropriate,  since  effective  evaluation  is 
a  necessary  tool  of  both  surveyors  and 
temporary  m^agers  and  requires  their 
objectivity. 

Commeat:  One  commentm'  asked  how 
prior  competency  will  be  judged. 
Various  commenters  suggested  that 
prior  competency  be  defined  by  a 
minimum  of  one  year  of  continuous 
experience  as  administrator  of  a  long 
term  care  facrhty.  by  demonstrated 
expertise  and  experience  in  tfie 
operation  of  a  nursing  facility  similar  to 
the  one  the  temporary  manager  is 
needed  to  manage,  or  by  demonstrated 
experience  in  temporary  managranent. 
Another  croumtaBter  suggested  that  a 
measure  of  annpetency  be  whether  die 
temporary  manager  served  within  the 
past  10  years  as  tiie  administrator  of  a 
facility  wiuch  furnished  substandard 
quality  of  care. 

Response:  As  explained  below,  we  are 
no  longer  requiring  that  the  temporary 
manager  be  a  licensed  nursing  home 
administrator  or  demonstrate  prior 
competency  as  one.  Because  the  skills 
and  experience  a  temporary  manager 
must  have  to  correct  deficiencies  will 
vary  on  a  case  by  case  basis,  HCFA  and 
the  State  need  to  have  the  flexibihty  to 
appcant  wdioever  is  most  suitable 
without  the  constraints  of  overly 
prescripti\'e  eligibiKty  requirements. 

When  it  happens  that  an  indi\'idual 
interested  in  becoming  a  temporary 
manager  is  or  has  been  a  nursing  home 
administrator,  the  compliance  histories 
of  the  facilities  managed  by  him  or  her 
will  be  reviewed.  We  will  provide  in 
manual  instructions  that  there  be  such 
a  review  because  we  agree  with  die 
commenter  that  it  would  be 
inappropriate  to  appoint  as  a  temporary 
manager  an  administrator  who  has  had 
difficuhy  maintaining  facility 
compliance  in  the  past. 

Comment:  A  number  of  commenters 
believed  that  the  temporary  managCT 
should  not  be  a  current  competitor  of 
the  fiicihty.  have  ownership  interest  in 
a  competftor.  or  have  be«i  recently 
employed  by  a  competitor.  Commenters 
were  concerned  that  these  individuals 
would  gain  an  imfair  competitive 
advantage  if  appoimed  tempcKary 
manager. 

Response:  We  appieciate  this  concern, 
and  we  and  the  State  will  attempt  to 
select  temporary  managers  v\4io  are  not 
affiliated  with  competitors  of  the 


facilities  to  be  managed  when  the  pool 
of  temporary  manager  candidates 
allows.  However,  the  purjKJse  of 
imposing  temporary  management  or  any 
other  remedy  is  to  achiere  and  maintain 
substantial  compliance  with  Federal 
requirements.  When  the  only  temporary 
manager  candidate  likely  to  accomplish 
this  goal  is  affiliated  with  a  competitor 
of  the  problem  facility.  HCFA  ami  the 
State  will  necessarily  consider  that 
affiliation  to  be  subordinate  to  the 
administrator's  competency.  If  the 
facility  feels  more  threatened  by 
compromised  competitiveness  than  it 
does  by  termination  of  its  provider 
agreement,  it  has  the  right  to  refuse  to 
relinquish  control  to  the  temporary 
manager  selected  by  HCFA  or  the  State, 
and  subject  itself  to  the  possibility  of 
termination  instead. 

Comment:  One  commenter  was 
concerned  that  p«<9ons  interested  in 
acquiring  a  financial  interest  in  a  facility 
would  be  motivated  to  serve  as  that 
facihty's  temporary  manager  in  ordCT  to 
gain  a  competitive  edge  in  later 
negotiations.  The  commenter  asked  that 
we  prevent  this  poss'",ility  by 
precluding  through  contract  with  the 
temporary  manage  the  purchase  or 
other  acquisition  of  the  facility  for  a 
fixed  period  of  time  after  completion  of 
the  temporary  manager's 
responsibihties. 

Response:  We  do  not  have  the 
authority  to  restrict  a  temporary 
manager  s  future  business  activities.  If 
the  facihty  to  be  managed  has  reason  to 
believe  that  the  temporarv'  manager 
chosen  by  HCFA  or  the  State  vrould  use 
the  financial  information  he  or  she 
would  acquire  in  the  facility  to  the 
facility^  disadvantage,  the  facihty  may 
raise  dris  concern  to  HCFA  or  the  State, 
and  HCFA  or  the  State  may  attempt  to 
locate  a  temporarv*  manager  that  is  more 
acceptable  to  the  facility.  Should  a 
temporary  manager  acceptable  to  the 
facility  not  be  located,  the  facility  may 
exercise  its  right  to  refuse  to  relinquish 
control  to  the  temporary  manager  and 
face  termination  of  its  provider 
agreemfflit. 

ComfTient:  One  commenter  proposed 
that  the  temporary  manager  should 
neither  have  been  an  employee  of,  nor 
have  been  associated  with  em  employee 
of  HCFA,  the  Department  erf  Heafth  and 
Human  Services,  or  any  State  licensing 
or  survey  agency. 

Response:  We  do  not  believe  that  a 
past  affiliation  with  the  aforementioned 
organizations  would  reduce  a  temporary 
manager's  objectivity  or  effectiveness  in 
any  way.  On  the  contrary,  it  is  likely 
that  the  temporary  manager  would  be 
more  knowledgeable  about  Medicare 
and  Medicaid  participation 
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requirements  after  having  had  exposure 
to  the  agencies  that  set  and  enforce  the 
Medicare  and  Medicaid  requirements, 
and  we  expect  that  the  facility  at  which 
the  temporary  manager  is  imposed 
would  benefit  from  this  knowledge. 

Comment:  A  couple  of  commenters 
believed  that  the  State  must  compile 
and  update  a  list  of  people  or 
organizations  that  meet  the 
qualiflcations  of  temporary  manager, 
and  they  asked  that  this  list  be  available 
for  public  inspection.  Another 
commenter  proposed  that  the  State  or 
HCFA  maintain  a  Ust  of  substantiated 
complaints  or  allegations  concerning  the 
performance  of  temporary  managers. 

R»$ponae:  We  win  not  require  that 
States  catalogue  complaints  made 
against  temporary  managers,  but  will 
allow  them  to  process  complaint 
information  in  the  way  that  they 
determine  is  most  effective.  Neither  will 
we  require  the  States  to  compile, 
update,  and  release  a  list  of  those 
qualiRed  to  be  temporary  manager*. 
Becauae  wa  have  no  authority  to  require 
the  release  of  individuals'  qualiHcations 
or  other  assignments,  a  list  of  temporary 
managers  would  contain  no  criteria  by 
which  facilities  would  be  able  to 
evaluate  the  candidates,  and  would  be 
of  little  value.  Moreover,  HCFA  and  the 
State  are  not  obligated  to  seek  facility 
approval  of  temporary  managers.  It  is 
neither  the  faciUty's  responsibility  nor 
right  to  select  a  temporary  manager.  (See 
additional  response  below.) 

Comment:  A  few  commenters 
recommended  that  we  allow  a  State  or 
a  team  of  people  to  qualify  as  a 
temporary  manager.  They  believed  that 
nursing  guidance  and  expertise  would 
be  needed  in  addition  to  administrdtiVe 
supervision  in  order  to  remedy  serious 
deficiencies. 

Response:  Because  a  temporary 
manager  has  the  authority  to  hire 
additional  staff,  it  is  possible  for  him  or 
bar  to  assemble  what  would  be  in 
aasance  a  temporary  management  team. 
WImd  tha  temporary  manager 
detenninaa  that  successful  correction  of 
a  facility's  deficiencies  requires 
knowledge  and  skills  in  addition  to  his 
or  her  own.  he  or  she  may  engage  the 
specialists  necessary. 

We  have  no  statutory  authority  to 
require  State  survey  agencies  to  make 
their  staff  available  to  function  as 
temporary  managers.  Their  role  involves 
survey,  certification,  and  monitoring, 
rather  than  the  management  (albeit 
temporary)  of  nursing  homes. 

Comment:  Several  commenters  asked 
that  facilities  be  able  to  participate  in 
tlia  selection  of  the  temporary  manager. 
Ona  recommended  that  the  governing 
board  of  the  facility  be  responsible  for 


f>lacing  the  temporary  manager  at  the 
acility,  and  others  requested  that 
facilities  be  able  to  ob|ect  to  a  particular 
temporary  manager  once  selected  by 
HCFA  or  the  State. 

Response:  The  choice  of  a  temporary 
manager  will  be  made  either  by  the 
State  or  by  HCFA  and  will  be  based  on 
the  recommendation  of  the  State  survey 
agency.  The  State  survey  agency's 
geographic  proximity  to  the  providers  it 
surveys  and  its  knowledge  of  available 
and  competent  managers  in  the  area 
place  it  in  the  best  (>osition  to 
recommend  a  temporary  manager. 
Because  facihties  have  the  right  to 
refuse  to  relinquish  control  to  the 
temporary  manager,  no  facility  will  be 
forced  to  submit  to  a  temporary  manager 
that  it  objects  to.  and  it  may  decide  to 
subject  itself  to  the  possibility  of 
termination  instead. 

Comment:  Certain  commenters  were 
concerned  that  the  qualifications  for  a 
temporary  manager  will  be  hard  to  meet. 
A  few  commenters  suggested  that  HCFA 
and  the  State  be  given  latitude  to 
appoint  as  temporary  manager  any 
qualified  person,  such  as  a  registered 
nurse  with  nursing  home  experience, 
instead  of  having  to  appoint  a  licensed 
nursing  home  administrator. 

Response:  We  agree  that  a  nursing 
home  administrator's  license  is  not  the 
only  valid  indicator  of  an  individual's 
fitness  to  serve  as  temporary  manager. 
Certain  combinations  of  educational  and 
vocational  achievement  may  also  signify 
administrative  competency.  We  are, 
therefore,  amending  paragraph  (b)(1) 
and  deleting  paragraph  (b)(2)  of 
§488.215  as  they  appeared  in  the 
proposed  rule  to  allow  an  individual 
who  does  not  hold  a  nursing  home 
administrator's  license  to  serve  as 
temporary  manager  If  the  State 
datannines  that  he  or  she  is  qualifled  to 
ovarsae  correction  of  deficiencies  on  the 
basis  of  experience  and  education. 
Because  this  change  should  expand  the 
pool  of  qualiRed  temporary  manager 
candidates,  it  should  reduce  the  number 
of  terminations  caused  by  inability  to 
locate  a  temporary  manager,  a  clear 
benefit  to  both  providers  and  residents. 

Comment:  One  commenter  believed 
that  the  State  should  be  required  to 
conduct  an  orientation  session  for 
people  on  the  list  of  qualified  temporary 
managers.  That  session  would  cover 
topics  such  as  situations  warranting  the 
appointment  of  a  temporary  manager, 
and  the  responsibilities  and  authority  of 
a  temporary  manager. 

Response:  We  agree  that  a  temporary 
manager  would  not  be  able  to  do  his  or 
her  job  effectively  without  being 
oriented  to  the  task,  and  will  direct  the 
State  survey  agencies  in  our  State 


Operations  Manual  to  provide  an 
orientation,  the  form  of  which  shall  be 
determined  by  them. 

Comment:  Many  commenters 
requested  that  we  impose  an  enforceable 
limit  on  the  salary  of  the  temporary 
manager,  and  a  large  number  of  those 
recommended  that  we  use  the 
prevaihng  salary  limit  set  forth  in  the 
preamble  to  the  NPRM.  Other 
commenten  proposed  that  we  require 
compensation  for  the  temporary 
manager  to  be  set  at  a  rate  sufBcient  to 
attract  people  with  the  necessary 
qualifications,  and  they  recommended 
that  we  not  limit  the  salary  of  the 
temporary  manager  to  the  rate 
mentioned  in  the  preamble.  These 
commentera  were  concerned  that  it 
would  be  unlikely  to  draw  the  expertise 
needed. 

A  few  commenters  requested  that  we 
identify  who  will  determine  the  salary 
of  the  temporary  manager,  and  certain  of 
those  asked  whether  it  will  be 
negotiable.  Another  commenter  asked  if 
the  facility  will  be  obligated  to  provide 
benefits  to  the  temporary  manager. 

Response:  After  reviewing  the 
comments  we  received,  we  have 
concluded  that  the  salary  limit  put  forth 
in  the  preamble  to  the  proposed  rule 
would  not  be  in  the  best  interests  of 
facilities  or  their  residents  because  it 
would  make  it  difficult  to  attract 
quahfied  temporary  managers.  The 
temporary  managers  that  are  available 
are  sometimes  located  long  distances 
fiY)m  the  facilities  which  need  them,  and 
unless  the  salary  offered  is  sufficiently 
attractive,  it  will  not  induce  individuals 
to  temporarily  upset  their  normal 
routines  and  accept  the  challenge  of 
managing  a  severely  deficient  facility.  If 
temporary  managers  cannot  be  secured, 
we  will  have  no  choice  but  to  proceed 
with  termination.  In  order  to  avoid  this 
result  and  promote  the  use  of  temporary 
management  as  an  alternative  remedy, 
we  will  give  facilities  the  flexibifity  to 
exceed  the  salary  floor  specified  below 
if  the  State  is  otherwise  unable  to  attract 
a  qualified  temporary  manager  and  the 
faciUty  considere  a  higher  payment 
preferable  to  termination.  'The  salary  of 
the  temporary  manager  must  be  at  least 
equivalent  to  the  prevailing  salary  paid 
by  providers  in  the  facihty's  geographic 
area  for  positions  of  this  type,  plus  the 
prevailing  cost  of  certain  additional 
allowances.  The  additional  allowances 
will  include  costs  that  would  have 
reasonably  been  incurred  by  the 
provider  if  the  temporary  manager  had 
been  in  an  employment  relationship, 
such  as  the  cost  of  a  benefits  package, 
prorated  for  the  amount  of  time  the 
temporary  manager  is  working  in  the 
facility.  "The  CaciUty  will  also  be 


responsttdc  far  any  other  oosts  iaciKred 
by  the  temporary  manager  in  ftimi«tii«»g 
services  under  such  an  urai^emeiit  or 
as  otherwise  set  by  the  State. 

Becaaae  the  State  is  in  a  better 
poattion  than  HCFA  to  deteranme  the 
prevaihag  s^ary  and  other  employment 
related  costs  of  a  auratng  home 
administralar  within  wkit  the  State 
considers  to  be  the  facility's  geographic 
ana,  it  will  be  respoDsible  fOT  setting 
the  salary/benefits  Boor  of  the 
temporary  manager  and  for  detennining 
wiiether  or  not  it  is  necessary  to  eicQeed 
it.  The  State  may  consult  wMx  a 
provider  wdiile  it  determines  the 
appropriate  aalary.  but  we  will  not 
require  that  the  salary  of  the  teaapoFary 
managor  be  aegodabiie. 

Comment-  Giie  commenter  asked 
wiiat  would  happen  if  a  facihty  agreed 
to  teaaporary  Bianagement.  but  then 
failed  to  pay  the  sdiary. 

Response:  We  are  considering 
requiring  that  facilities  pay  the  salary  of 
the  temporary  manager  befcue  the 
remedy  begins,  whidi  would  ehminate 
the  need  {or  a  recoupment  strategy. 
Until  a  dacisiac  is  made,  the 
machaniara  that  is  currently  used  to 
recover  Medicare  and  Medicaid  hinds 
&t>ra  facilities  which  have  been 
overpaid  will  be  used  to  collect  money 
fit>m  any  facilities  that  owe  the  salary  of 
the  temporary  manager.  The  amount 
owed  would  be  witldield  from  future 
amounts  due  to  the  facility  from  HCFA 
or  tha  Stete.  Because  Medicare  and 
Medicaid  payments  may  continue  for  up 
to  30  days  after  termination,  salaries 
may  be  recouped  even  when  they  are 
owed  by  tenninated  facilities. 

Comment:  A  large  number  of 
commenters  disa^«ed  with  the 
provision  that  the  temporaiy  manager's 
aalary  be  paid  by  the  facility.  A  Sew 
ccHnmenters  sUted  that  the  money  spent 
on  temporary  managenoMit  would  be 
better  spent  by  the  facihty  on  its  own 
improvements.  Certain  commenters 
oon^>lained  that  a  lack  of  sufficient 
fimds  is  often  what  leads  to 
noncomplianoe.  and  so  they  were 
concerned  that  this  remedy  would  be 
worthless  without  additional  fimding.  A 
number  of  commenters  ai^gued  that  a 
facility's  inability  to  pay  for  temporary 
management  should  not  praclud«  its  use 
as  a  remedy. 

Many  commenters  recommended  that 
the  tmnporary  manager's  salary  be  paid 
out  of  a  fund  composed  of  civil  money 
penalties  collected  by  the  State,  and 
certain  commenters  cited  42  U.SXI. 
1396r(h)(2)(A)(ii)  (secUon 
1919(hM2)(AMu)  of  the  Act)  as 
establishing  the  authority  to  do  so. 
Other  coBuitenters  believed  that  States 
should  be  required  to  use  funds 


collected  throo^  isnpositiaB  xddvA 
money  penwHies  to  cover  the  costs  of 
cooBcting  defidoocies  sncuiTed  by  the 
temporary  maiMger,  but  only  if  the 
fecility  cannot  aSotd  to  pay  these  casts 
itselL  Cectaia  Ganmeatecs  believed  that 
the  facility  and  its  opeiatun.  should  be 
liabie  to  the  fund  for  reimbursement  ct 
expenses.  One  commenter 
recommended  that  tiM  States  should  be 
authoriaed  to  impose  tiens  on  the 
facility  and  other  assets  of  the  corporate 
entity  tmtil  the  fscihty  reimburses  tfie 
fund.  Another  commenter  bebeved  that 
the  States  should  he  ciiaiged  with  the 
duty  of  using  all  avulaUe  collection 
methods  afiorded  by  law  to  recoup 
expenditures  from  the  hmd. 

One  commenter  noted  that  42  U^C 
1396r(h)(2KE)  (section  1919(h)(Z)(e)  of 
the  Act)  provides  that  temporary 
management  costs  are  legitimately 
payable  adarinishrativB  expenses  of  the 
State.  Therelore,  this  commentar  and 
others  beUe'vad  that  tlie  temporary 
manager's  salary  and  the  costs  that  he  or 
she  incurs  whi^  maT\«ging  the  facility 
should  be  borne  by  the  State  and 
reimbursed  under  the  State's  Medicaid 
reimbursemeaal  system. 

Other  commenters  were  in  Isvor  of 
obligating  facilities  to  bear  the  cost  of 
temporary  management,  and  several 
asked  that  we  state  that  the  cost  at 
temporary  management  is  not  an 
allowable  expense  for  Medicare  or 
Medicaid  raimbuisemenL  One 
commenter  reoammended  that  the 
salary  paymmt  be  funded  by  the  facility 
but  routed  to  the  State  which  would 
deliver  the  pajrment  to  the  temporary 
managw.  The  comment^-  was 
concerned  that  direct  facility  payment 
would  undermine  the  objectivity  of  the 
temporary  manager. 

Response:  We  will  continue  to  require 
that  facilities  pay  tt>f>  salary  of  the 
temporary  manager  i«nd  we  will  not 
deem  this  cost  to  b«  ^.-:  Hllowri)le 
expense  for  Medir  tre  (»r  Medicaid 
reimbursement.  Vin  beheve  that  to  do 
otherwise  would  umif^rmine  our 
enforcement  efforts  to  motivate 
corrective  action  and  encourage 
sustained  substantial  compliance.  If  «ve 
relieved  facilities  of  their  responsibihty 
for  bearing  the  costs  of  correcting 
soious  deficiencies,  we  would  be 
providing  thofo  with  a  clear 
disincentive  to  remain  in  substantia) 
compliance.  We  also  bebeve  that 
providing  the  services  of  a  temporary 
manager  %irithout  charging  for  them 
would  be  an  inaj^rc^ate  re^Nmse  to 
a  facility's  failure  to  meet  tha 
responsibility  it  assumed  upon  enterii^ 
the  Medicare  and/or  Medicaid  programs 
to  aaeet  paiticipation  requiremes^s.  A 
noncompliant  facility  must  be  held 


accoontable  for  bleaches  of 
responsibility:  theiefare.  it  (and  not 
HCFA  or  tin  Stat^  should  bear  the  cost 
of  the  tenpflfary  management  it  has 
incurred. 

Because  rrsponsihitey  for  paying  lor 
the  cost  of  the  tempecary  management  is 
one  condition  of  the  ranedy.  a  facility's 
unwillingness  to  pay  will  be  considered 
a  failure  to  relincpiish  control  to  the 
tempocary  manager,  and  will  cause  die 
facility  to  be  suk^  to  the  possibility  «rf 
taauaatkn  instead.  A  iuaiity's 
inability  to  pay  £ar  the  cost  of  the 
temporary  manageoMnt  will  have  the 
same  result  A  ptt»vision  has  been  added 
at  paFagraph  ((4(4)  to  indicate  this.  The 
conspicuous  absence  of  oonsideratiaD  ef 
a  facility's  finanrial  condition  as  a 
statutory  cnterinn  far  imposing 
temporary  management  (as  of^oeed  to 
its  inclusion  as  a  diterion  for 
determining  the  amotrnt  ai  a  civil 
money  pemtkj)  implies  that  the 
Congress  did  not  imend  far  it  to  be  a 
factor  in  imposition  of  the  remedy. 
Consequently,  we  are  also  compelled  to 
proceed  with  action  to  terminate  those 
facilities  that  are  unable  to  oncnnip  the 
cost  of  the  temporary  numagement 

We  do  not  bnieve  that  our  position 
conflicts  mth  the  stetutory  references 
cited  by  certain  oammenters.  Section 
1919(hK2)(A)(ii)  of  the  Act  states  that 
funds  collected  by  a  State  as  a  residt  erf 
imposition  of  civil  money  penalties 
shall  be  apphed  to  tlw  protectian  of  tiie 
health  or  property  of  residents  of 
nuraing  facilities  diat  the  Stete  or  the 
Secretary  finds  deficient,  inchiding 
maintenance  of  operation  of  a  fadhty 
pending  correction  <A  defideodes  or 
dosiua.  A  temporary  manager  does  not 
maiatain  operation  of  a  facility.  Rather. 
it  is  the  fadlity  owoershtp  that  is 
responsible  for  sustaining  facility 
operations.  If  the  State  assumes  control 
(rfa  facility  after  it  has  bera  abandcmed 
by  its  ownarship.  than  it  would  be 
appropriate  for  the  Stete  to  iise  dvil 
money  penalty  funds  to  pay  the 
expenses  of  maintaining  the  abandoned 
facility. 

We  also  believe  that  commenters 
misinterpreted  the  provision  of  the  Act 
found  at  section  1919(h)(2K£)  This 
section  stetes  that  the  reasonable 
expenditures  of  a  State  to  provide  far 
temporary  management  shall  be 
oonsidered  for  Federal  payment 
purposes  to  be  necessary  for  the  proper 
and  efficient  administration  of  the  State 
plan.  We  believe  this  refers  to  the 
resources  necessary  to  locate,  orient, 
guide,  and  nxmitor  the  temporary 
manager,  and  does  not  include  the  cost 
of  the  temporary  manager's  service 
itself.  When  a  facility  pays  for  the 
temporary  manager,  we  brieve  that  it 
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would  be  unnecessarily  circuitous  to 
route  the  salary  payment  to  the  State 
before  dehvering  it  to  the  temporary 
manager,  and  disagree  that  direct 
payment  would  compromiae  the 
temporary  manager's  objectivity.  A 
facility  would  not  be  able  to  use  the 
temporary  manager's  salary  as  leverage 
to  influence  his  or  her  actions  because 
a  facility  could  not  effectively  keep  the 
salary  from  the  temporary  manager.  The 
temporary  manager  would  be  paid  even 
if  the  {sdlity  attempted  to  withhold  his 
or  her  salary  because  HCFA  or  the  State 
could  recoup  the  amount  owed  to  the 
temporary  manager  from  payments  later 
made  to  the  facility.  Therefore,  we  are 
requiring  that  the  facility  pay  the  salary 
of  the  temporary  manager  directly,  and 
are  modifying  the  provision  at 
§  488.415(c)  to  reflect  this. 

Comment:  A  large  number  of 
commenters  believed  that  facilities 
should  not  be  given  the  opportunity  to 
refuse  temporary  management. 
Commenters  were  concerned  that 
facilities  would  reject  temporary 
management  if  given  the  choice,  thereby 
subjecting  residents  to  continued 
substandard  quality  of  care,  promoting 
facility  terminations,  and  exposing 
residents  to  relooation  trauma. 

Commenters  proposed  various  ways 
for  HCFA  and  the  State  to  obviate 
facility  consent  when  appointing  a 
temporary  manager.  One  suggestion  was 
that  we  appoint  the  temporary  manager 
subject  to  court  order.  Another 
recommendation  was  that  we 
administratively  appoint  the  temporary 
manager  in  accordance  with  the  State's 
police  power.  Additional  commenters 
proposed  that  we  set  limits  on  the 
duration  of  the  temporary  management 
(for  example,  restricting  the 
appointment  to  two  weeks),  the 
circumstances  under  which  the  manager 
would  be  appointed,  and  the  funds  that 
the  manager  could  spend  in  order  to 
make  the  administrative  appointment 
binding. 

Other  commenters  proposed  not  only 
that  facilities  be  required  to  accept 
temporary  management,  but  that  HCFA 
and  the  State  be  required  to  impose 
temporary  management  in  immediate 
jeopardy  situations  without  a  choice 
between  it  and  termination. 

Response:  We  agree  that  facilities 
should  not  be  offered  a  formal  choice  of 
whether  to  accept  or  reject  temporary 
management  because  we  believe  that 
more  facilities  will  exercise  the  right  to 
refuse  if  it  is  explicitly  offered. 
Therefore,  once  HCFA  or  the  State  has 
determined  that  temporary  management 
is  the  optimal  enforcement  response,  we 
will  expect  the  faciUty  to  accept  it,  and 
W)  will  proceed  with  the  appointment 


of  the  temporary  manager  without 
requesting  fsciUty  consent  to  do  so. 
However,  facihties  will  have  the  right  to 
refuse  to  relinquish  control  to  the 
temporary  manager  since  the 
administrative  process  precludes  us 
from  forcing  providers  to  relinquish 
control.  A  facility's  refusal  will  initiate 
termination.  While  we  realize  that,  in 
effect,  the  right  of  refusing  to  relinquish 
control  to  the  temporary  manager  is 
tantamount  to  the  prerogative  of 
rejecting  temporary  management,  we 
beUeve  that  the  new  arrangement  will 
encourage  the  use  of  the  remedy.  We  are 
amending  $$488,410.  488.415,  and 
§  488.456  to  delete  references  to  a 
facility's  choice  of  accepting  or  rejecting 
the  remedy. 

We  cannot  force  a  facility  to 
relinquish  control  to  a  temporary 
manager  because,  ultimately, 
participation  in  the  Medicare  or 
Medicaid  program  is  voluntary  under 
the  Act,  and  we  have  no  authority  to 
compel  a  faciUty  to  stay  in  the  program 
should  it,  for  its  own  reasons,  choose  to 
withdraw.  We  will  not  seek  judicial 
action  to  impose  temporary 
management  because  the  Act  does  not 
require  that  judicial  intervention  be  a 
prerequisite  for  imposing  this  remedy. 

We  do  not  believe  it  is  appropriate  to 
rest  appointment  of  temporary  managers 
upon  the  State's  police  power  as 
described  in  State  law.  First,  the  Act 
does  not  suggest  that  this  be  the  case. 
Second,  this  remedy  is  one  imposed 
under  the  Act,  not  State  law.  Ultimate 
authority  for  this  remedy  lies, 
accordingly,  in  the  Medicare  and 
Medicaid  laws  and  ought  not  look  to 
State  law  without  some  indication  by 
the  Congress  that  it  expected  this  to  be 
the  case. 

A  {acility's  refusal  to  relinquish 
control  to  the  tem^rary  manager  will 
cause  HCFA  or  the  State  to  proceed  with 
action  to  terminate  the  facility's 
program  participation.  We  share 
commenter  concern  about  the  protection 
of  the  health  and  safety  of  residents 
when  termination  proceedings  have 
been  initiated.  Consequently,  we  will 
allow  a  State  monitor  to  be  imposed  at 
all  facihties  that  have  failed  to 
relinquish  control  to  a  temporary 
manager  in  cases  of  immediate  jeopardy, 
and  also  at  those  facilities  for  which  no 
temporary  manager  could  be  located. 
The  monitor  will  notify  HCFA  or  the 
State  when  the  absence  of  temporary 
management  subjects  residents  to 
substantial  risks,  and  HCFA  and  the 
State  may  then  opt  to  take  additional 
enforcement  action. 

We  note  that  the  Act  does  not  require 
that  temporary  management  be  imposed 
when  there  is  immediate  jeopardy. 


Sectirais  1819(h)(2)(A)(i).  igi9(h)(l)(A). 
and  1919(h)(5)  of  the  Act  give  HCFA 
and  the  State  the  option  of  using 
temporary  management  and/or 
termination  to  respond  to  a  situation 
that  immediately  jeopardizes  the  health 
or  safety  of  residents.  In  certain  cases, 
facility  shortcomings  may  be  so  severe 
and  the  likelihood  of  a  temporary 
manager  being  able  to  successfully 
remove  them  so  small,  that  HCFA  or  the 
State  may  decide  that  resident  interests 
would  be  better  served  by  terminating 
the  facility  and  relocating  the  residents 
than  by  continuing  to  subject  the 
residents  to  substandard  conditions  that 
are  unlikely  to  improve.  Because  we 
believe  there  are  situations  where 
termination  is  more  appropriate  than 
temporary  management,  we  do  not 
accept  the  suggestion  that  HCFA  and  the 
State  be  required  to  impose  a  temporary 
manager  in  lieu  of  termination  in  cases 
of  immediate  jeopardy. 

Comment:  Numerous  commenters 
requested  that  we  restructure  the 
relationship  between  the  facility  and  the 
temporary  manager.  Certain  commenters 
believed  that  the  temporary  manager 
should  act  in  a  consultant  capacity,  and 
not  as  a  replacement  for  the  facility 
administrator.  Others  felt  that  the 
temporary  manager  should  work  under 
the  control  of  the  facility's  governing 
body,  and  that  we  should  require  the 
temporary  manager  to  consult  with  the 
eoveming  body  when  developing  the 
plan  of  correction.  Another  commenter 
favored  giving  the  temporary  manager 
legal  but  not  financial  control  of  the 
Cacility. 

Many  other  limitations  on  the 
temporary  manager's  authority  were 
proposed.  A  number  of  commenters 
believed  that  the  temporary  manager 
should  not  be  able  to  make  employment 
decisions,  and  they  recommended  that 
we  require  the  temporary  manager  to 
obtain  approval  from  HCFA,  the  State, 
or  the  facility's  governing  body  before 
hiring  or  firing  fodlity  employees.  Other 
commenters  proposed  that  there  be 
limits  on  the  expenditures  the 
temporary  manager  can  make  in  order  to 
correct  deficiencies,  and  they  suggested 
that  the  regulation  require  that  the 
temporary  manager  obtain  the  consent 
of  the  provider  to  spend  beyond  those 
limits.  Another  group  of  commenters 
requested  that  we  Umit  the  time  period 
for  which  the  temporary  manager  may 
legally  commit  or  obligate  the  facihty, 
and  asked  that  we  require  the  temporary 
manager  to  seek  CsciUty  approval  before 
entering  into  long  term  contracts.  A  few 
commenters  recommended  that  facility 
ownership  be  able  to  appeal  to  the  State 
to  stay  the  actions  of  the  temporary 
manager,  and  another  requested  that  the 


facility  have  the  right  to  object  to  the 
temporary  manager's  business  practices. 

Response:  SecUons  18190i)(2)(B)(iii) 
and  igi9(h)(2)(A)(iii)  of  the  Act 
specifically  provide  that  the  temporary 
manager  is  to  oversee  the  operation  of 
the  faciUty  and  assure  the  health  and 
safety  of  the  facility's  residents  while 
improvements  are  made  to  bring  the 
feciUty  into  compliance.  Further,  once 
the  facility  relinquishes  authority  to  the 
temporary  manager,  the  Act  prohibits 
the  removal  of  the  temporary  manager 
imtil  the  Secretary  or  the  State  has 
determined  that  the  facility  has  the 
management  capability  to  ensure 
continued  compliance,  assiuning  that     ' 
the  Secretary  or  State  does  not  decide  to 
terminate  the  facility  before  that  time. 
We  believe  that  implicit  in  the  reason 
that  the  Act  authorizes  temporaiy 
management  is  the  assiunption  that  the 
facility's  management  staff  lacks  the 
capabihty  to  bring  the  facility  into 
compUance.  Therefore,  the  temporary 
manager  needs  to  have  the  authority  to 
completely  manage  the  entire  facility 
with  enough  autonomy  to  remove  any 
immediate  jeopardy  and/or  correct 
deficiencies.  Imposing  the  limits 
proposed  by  commenters  would 
handicap  the  ability  of  the  temporary 
manager  to  make  the  necessary 
corrections,  and  thus  jeopardize  the 
successful  completion  of  the  temporary 
manager's  mission. 

We  believe  that  requiring  that  the 
governing  body  of  the  facility  be 
allowed  to  become  involved  in  the 
decision  making  process  after  it  has 
demonstrated  that  its  management  skills 
are  deficient  would  defeat  ^e  purpose 
of  the  remedy.  The  temporary  manager 
may  find  it  useful  to  consult  with 
facility  officials,  but  the  extent  to  which 
the  temporary  manager  interacts  with 
the  facility's  management  is  at  his  or  her 
discretion.  This  does  not  mean  that  we 
will  deny  the  facility  the  opportunity  to 
object  to  the  actions  of  the  temporary 
manager,  or  that  we  will  force  the 
facility  to  submit  to  the  temporary 
manager's  reform  agenda  against  its 
will.  At  any  time  the  governing  body  of 
the  facility  is  not  in  agreement  with  the 
decisions  or  actions  of  the  temporary 
manager,  it  may  advise  the  owner  or 
corporate  official  with  appropriate 
authority  to  refuse  to  continue  with  the 
remedy.  Such  action  would,  of  course, 
subject  the  faciUty  to  the  possibiUty  of 
termination  instead. 

Comment:  Many  commenters  beUeved 
that  faciUties  should  have  recourse  to 
HCFA  or  the  State  to  express  concerns 
regarding  the  administrative 
competency  of  the  temporary  manager. 
One  commenter  was  worried  that 
providers  would  not  have  the 


opportunity  to  lodge  a  complaint  about 
the  temporary  manager  before  his  or  her 
services  ended. 

Certain  commenters  proposed  that 
HCFA  and  the  State  monitor  the 
performance  of  the  temporary  manager 
and  replace  any  manager  whose 
performance  is  unsatisfactory.  Another 
commenter  asked  that  a  provider  be  able 
to  replace  the  temporary  manager  if  the 
provider  can  demonstrate  that  the 
manager  is  incapable  of  correcting 
deficiencies  or  is  jeopardizing  or 
impairing  the  faciUty's  continued 
operation. 

Response:  HCFA  and  the  State  survey 
agency  will  monitor  the  actions  of  the 
temporary  manager,  and  we  expect  the 
facility  to  do  the  same.  We  encourage  an 
open  dialogue  with  providers  and  invite 
them  to  communicate  to  HCFA  or  the 
State  on  an  ongoing  basis  any  concerns 
that  they  have  with  the  decisions  of  the 
temporary  manager.  If  HCFA  or  the 
State  is  dissatisfied  with  the 
performance  of  the  temporary  manager, 
we  may  respond  by  providing  the 
temporary  manager  with  remedial 
guidance  or  by  replacing  him  or  her 
with  an  alternate.  However,  if  these 
actions  are  not  possible  of  prove 
tmsuccessful,  we  will  have  no  choice 
but  to  remove  the  temporary  manager 
and  proceed  with  termination  of  the 
faciUty's  provider  agreement.  The  most 
appropriate  and  practical  response  will 
vary,  and  it  will  depend  upon  factors 
such  as  the  availabiUty  of  an  alternate 
or  the  amount  of  time  remaining  in  the 
23  days  after  the  last  day  of  the  survey 
allotted  for  removal  of  the  immediate 
jeopardy  when  the  temporary  manager 
is  imposed  in  an  immediate  jeopardy 
situation. 

Comment:  One  commenter  asked  that 
providers  be  allowed  a  time  period  to 
demonstrate  an  abiUty  to  correct 
deficiencies  if,  because  of  a  temporary 
manager's  incompetence,  deficiencies 
have  not  been  corrected  timely. 

Response:  A  temporary  manager's 
failure  to  correct  faciUty  deficiencies 
does  not  absolve  a  faciUty  of  its 
responsibiUty  for  generating  corrections 
to  those  deficiencies,  and  if  deficiencies 
are  not  corrected  or  the  immediate 
jeopardy  is  not  removed  timely,  the 
facility  will  be  terminated.  HCFA  and 
the  State  are  not  required  to  provide 
faciUties  with  additional  time  to  come 
back  into  substantial  compUance,  but 
we  are  obligated  to  ensure  that  Medicare 
beneficiaries  and  Medicaid  recipients 
receive  the  quality  care  to  which  they 
are  entitled. 

Comment:  Many  conunenters 
requested  that  we  clarify  the  fiduciary 
responsibility  of  the  temporary  manager. 
One  conunenter  asked  that  we  designate 


the  temporary  manager  as  a  fiduciary  of 
the  faciUty,  and  stated  that  by  doing  so  * 
we  would  empower  the  faciUty  to 
protect  its  interests  through  estabUshed 
legal  principles  governing  the 
relationship  of  fiduciaries  to  their 
charges.  Ouer  commenters  believed  we 
shoidd  stipulate  that  the  temporary 
manager  has  a  responsibiUty  to  maintain 
confidentiaUty  of  faciUty  information, 
and  obUgations  to  act  in  the  faciUty's 
best  interests  and  ensure  that  the 
faciUty's  financial  resources  are 
properly  managed  while  he  or  she 
woiks  to  bring  the  faciUty  into 
compUance.  Additional  commenters 
asked  that  we  require  the  temporary 
manager  to  conduct  himself  or  herself  in 
a  professional  manner  and  to  act  in  a 
manner  reasonably  calculated  to  correct 
deficiencies  and  protect  the  faciUty's 
residents. 

Response:  The  temporary  manager  has 
a  responsibiUty  to  further  the 
enforcement  efforts  of  HCFA  or  the  State 
in  an  effort  to  protect  the  faciUty's 
residents,  and  not  a  duty  to  serve  the 
faciUty.  HCFA  or  the  State  commissions 
the  temporary  manager  to  correct 
deficiencies  identified  in  the  faciUty's 
operation,  and  we  expect  the  temporary 
manager  to  exercise  soimd  financial 
judgment  and  discretion  while 
executing  his  or  her  duty..  Likewise,  we 
assume  that  the  temporary  manager  will 
conduct  himself  or  herself  in  a 
professional  manner  and  act  in  the 
faciUty's  best  interests.  However,  we 
wiU  not  explicitly  require  these 
standards  in  the  regulation.  These  terms 
could  not  be  meaningfuUy  defined 
because  appropriate  definitions  for  them 
would  vary  with  the  cimmistances  of 
each  temporary  management 
assigmnent. 

Comment:  A  great  ntmiber  of 
commenters  asked  that  the  temporary 
manager  be  held  liable  to  the  owner  or 
governing  body  of  a  faciUty  for  gross 
negligence,  intentional  acts  and 
omissions,  unexplained  shortfalls  in 
faciUty  funds,  and  breaches  of  fiduciary 
duty.  Certain  commenters  proposed  that 
HCFA,  the  State,  or  the  temporary 
manager  be  required  to  secure  a  bond 
before  overseeing  operation  of  a  faciUty, 
and  others  requested  that  HCFA  or  the 
State  indemnify  the  faciUty  for  harmful 
consequences  arising  from  the 
temporary  manager's  actions  or 
omissions.  Another  felt  that  HCFA  or 
the  State  should  be  identified  as  the 
temporary  manager's  employer  for 
liability  purposes. 

Response:  We  expect  faciUties  to 
monitor  the  performance  of  the 
temporary  manager,  and  if  they  have 
any  apprehensions  about  his  or  her 
performance,  they  may  have  the  remedy 
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discontinuMl.  Neither  HCFA  nor  the 
State  can  force  a  bcility  to  reiiiuiuish 
control  to  the  temporary  manager. 
Because  it  is  the  facility  that  deiddes  to 
continue  to  yield  to  the  temporary 
manager,  neither  HCFA  nor  the  State 
will  assume  liabiUty  for  the  facihty's 
decision.  Ho«vever,  the  facility  does 
have  the  right  to  seek  from  the 
temporary  manager  any  redress 
available  under  State  laws  relating  to 
liability  and  fiduciary  responsibilities. 

Conunent:  A  few  commenters  asked 
whether  the  temporary  manager  will 
have  a  contract. 

Response:  Ail  of  the  actions  needed  to 
remove  immediate  jeopardy  and  correct 
deficiencies  at  a  facility  may  not  be 
readily  apparent  at  the  outset  of  the 
temporary  management;  therefore,  it 
would  be  imprudent  to  delineate  the 
specific  duties  and  authorities  of  the 
tempofitry  manager  in  contract  form. 
The  temporary  manager  must  have  the 
autonomy  to  take  whatever  steps  are 
necessary  to  bring  the  facility  into 
substantial  compliance  and  ensure 
resident  health  and  safety.  Shortsighted 
contract  provisions  could  prove 
restrictive  and  thus  impede  the 
temporary  manager's  progress. 

Conunent:  One  commenter  was 
concerned  about  the  effect  that  the 
ap{>ointment  of  a  temporary  manager 
would  have  on  a  facility's  liability 
insurance  rates. 

Response:  It  would  be  more 
appropriate  for  a  Cicihty's  insurer  to 
address  this  issue.  Should  a  facility  find 
that  the  imposition  of  a  temporary 
manager  will  cause  the  cost  of  its 
liability  insurance  to  rise,  this  increase 
would  be  one  of  the  factors  that  the 
facility  would  have  to  consider  when 
evaluating  the  benefits  and  costs  of 
relinquishing  control  to  a  temporary 
manager. 

Conunent:  One  commenter  asked  that 
the  temporary  manager  be  authorized  to 
not  honor  pre-existing  leases,  mortgages 
or  contracts  if  their  costs  are  excessive 
or  if  the  contracts  are  otherwise 
unconscionable. 

Response:  The  temporary  manager 
does  not  have  the  authority  to 
selectively  meet  the  financial 
obligations  of  the  nursing  home.  That  is. 
the  temporary  manager  can  not  choose 
to  pay  some  bills  and  not  others, 
because  he  or  she  disagrees  with  the 
wisdom  of  the  permanent  faciUty 
management  having  assumed  those 
financial  obUgations  previously.  It  is  the 
temporary  manager's  role  to  manage  all 
aspects  of  the  facihty's  operation, 
including  its  finances. 

Conunent:  One  conunenter  believed 
that  it  would  be  problematic  to  bring 
temporary  managers  into  county 


faciUties  because  those  facibties  are 
subfect  to  many  restraints  on  hiring  and 
the  expenditure  of  funds  set  by  county 
commissioners.  Other  commenters  were 
concerned  about  whether  the  temporary 
manager  would  respect  a  facility's  imion 
agreements  and  contracts. 

Response:  We  recognize  that  a 
temporary  manager  in  a  public  facility 
may  be  constrained  in  ways  that  he  or 
she  would  not  be  in  other  facilities.  We 
expect  the  temporary  manager  to  work 
within  any  limitations  under  which  the 
facility  operates  and  to  abide  by  union 
agreements  and  contracts.  (See  above 
response.) 

Conunent:  One  commenter  asked 
whether  HCFA  or  the  State  would 
sanction  a  temporary  manager  who  fails 
to  rectify  an  immediate  jeopardy 
situation  within  23  days. 

Response:  A  failure  to  rectify  an 
immediate  jeopardy  situation  may  be 
more  indicative  of  the  magnitude  of  a 
facility's  deficiencies  than  the 
competency  of  the  temporary  manager, 
and  neither  HCFA  nor  the  State  will 
penalize  automatically  a  temporary 
manager  when  his  or  her  efforts  failed 
to  remove  the  immediate  jeopardy. 
However,  if  HCFA  or  the  State  beUeves 
that  the  temporary  manager  was 
deficient  in  his  or  her  duty,  then  that 
individual  may  be  p>enalized  to  the 
extent  that  he  or  she  is  excluded  from 
consideration  for  futiu«  temporary 
management  assignments. 

Conunent:  Several  commenters  asked 
that  we  limit  the  duration  of  the 
temporary  management.  Many 
recommended  that  the  temporary 
manager  be  discontinued  when  the 
immediate  jeopardy  is  removed  or  when 
compliance  with  the  requirements  that 
triggered  the  temporary  management  is 
achieved. 

Response:  Temporary  management 
will  be  removed  when  the  fadfity  is 
terminated,  or  when  HCFA  or  the  State 
has  determined  that  the  faciUty  is  in 
substantial  compfiance  and  has  the 
management  capabiUty  to  sustain 
substantial  compliance.  The  temporary 
management  mi^t  end  when  the 
immediate  jeopardy  has  been  removed 
and  defidendes  have  been  corrected, 
but  it  would  not  have  to.  It  would  be 
premature  to  discontinue  the  temporary 
management  before  HCFA  or  the  State  is 
confident  that  the  fadlity  will  not 
relapse  into  noncompliance.  Effective 
enforcement  involves  promoting 
sustained  substantial  compliance,  and 
we  are  revising  §  468.454,  "Duration  of 
remedies"  to  reflect  this. 

Comment:  One  ctmimenter 
recommended  that  HCFA  or  the  State  be 
able  to  continue  spedal  actions  taken  by 
the  temporary  manager  which  are 


necessary  to  protect  resident  health, 
welfare  or  safety.  Facility  management 
would  request  termination  of  the  special 
conditions  once  it  could  show  that  they 
are  no  longer  necessary.  The  commenter 
believed  that  this  policy  would  ens\ire 
that  the  facility  doesnt  deteriorate  when 
the  temporary  management  ends. 

Response:  Neither  HCFA  nor  the  State 
will  discontinue  temporary  management 
and  restore  control  of  a  fadlity  to  its 
own  management  imless  it  is  convinced 
that  the  fadlity  is  capable  of  and 
committed  to  sustaining  substantial 
compliance.  We  do  not  beheve  an 
additional  regulatory  provision  is 
necessary  to  ensure  this  result. 

Comment:  Several  commenters  were 
opposed  to  the  use  of  temporary 
management,  and  proposed  alternatives 
to  it.  One  commenter  suggested  that, 
instead  of  using  temporary  management 
in  immediate  jeopardy  cases,  HCFA 
require  the  non-comphant  homes  to  hire 
consultants  approved  by  HCFA  to 
correct  defidendes.  Another 
commenter  proposed  that  HCFA  itself 
create  and  train  teams  to  act  in  an 
advisory  capacity.  A  few  commenters 
asked  that  temporary  management  be 
eliminated  and  replaced  by  State 
monitoring.  Another  commenter 
requested  that  we  allow  fadlities  to 
devise  their  own  plans  of  correction  to 
remove  immediate  jeopardy  and  have 
the  State  agency  monitor 
implementation  instead  of  imposing 
temporary  management. 

Response:  Temporary  management  is 
authorized  by  sections  1819fhX2)(B)(iii), 
1919(h)(2)(A)(iii),  and  1919(h)(3)(C)(iii) 
of  the  Act,  and  HCFA  and  the  States  are 
required  to  establish  and  implement  it: 
we  may  not  exclude  it  as  an 
enforcement  option.  Sections 
1819(h)(2)(A)(i),  1919(h)(1)(A),  and 
1919(h)(5)  of  the  Act  spedfically  require 
that  temporary  management  be  used  in 
immediate  jeopardy  situations  when 
provider  agreement  termination  is  not 
sought. 

The  Act  provides  that  the  temporary 
manager  is  to  oversee  the  operation  of 
a  facility  and  assure  the  health  and 
safety  of  the  fadlity's  residents  while 
improvements  are  made  to  bring  the 
facility  into  compliance.  Therefore,  we 
conclude  that  the  Act  intends  the 
temporary  manager's  role  to  be  more 
than  that  of  just  a  monitor  of  the 
progress  made  by  the  facility  or  a 
consultant  to  management,  and  we 
believe  that  inherent  in  the  Act's 
rationale  for  establishing  temporary 
management  is  the  assumption  that  the 
facihty's  management  staff  lacks  the 
capability  to  bring  the  fadUty  into 
compliance.  It  would  be  insuffident  to 
substitute  the  use  of  a  consultant  or 


monitor  for  the  appointment  of  a 
temporary  manager,  because  a 
consultant  or  monitor  would  not  have 
the  authority  to  completely  manage  the 
entire  fadUty  as  a  temporary  manager 
does.  Only  a  temporary  manager  has  a 
role  active  enough  to  substitute  for  the 
facility  management,  whose  defident 
skills  or  practices  would  impede 
correction  of  deficiencies  and  protection 
of  the  residents'  health  or  safety. 

Conunent:  One  commenter  wondered 
how  availability  of  temporary  managers 
would  affect  the  use  of  this  remedy. 

Response:  In  cases  of  immediate 
jeopardy,  if  a  temporary  manager  caimot 
be  located  within  10  days  of  the  last  day 
of  the  survey.  HCFA  or  the  State  is 
required  to  proceed  with  action  to 
terminate  the  facility's  program 
participation  in  order  to  protect  the 
health  or  safety  of  the  residents.  To 
safeguard  residents  when  this  takes 
place,  we  will  allow  a  State  monitor  to 
be  imposed  who  will  notify  HCFA  or 
the  State  if  residents  are  being  subjected 
to  substantial  risks  and  need  to  be 
transferred  from  the  fadhty.  U  a 
temporary  manager  cannot  be  located 
for  a  situation  which  does  not 
immediately  jeopardize  the  health  or 
safety  of  the  residents,  HCFA  or  the 
State  has  the  flexibiUty  to  impose 
another  ty^w  of  remedy  which  it 
believes  will  best  motivate  the  facility  to 
achieve  substantial  compliance. 
However,  if  temporary  management  is 
the  most  logical  alternative  remedy,  and 
a  temporary  manager  cannot  be  located, 
HCFA  or  the  State  has  the  authority  to 
terminate  the  provider  agreement  We 
do  not  beheve  that  the  imposition  of 
temporary  management  in  lieu  of 
termination  is  a  provider  right.  Rather, 
it  is  an  accommodation  to  the  provider 
if.  in  the  judgment  of  HCFA  or  the  State, 
it  will  lead  to  substantial  compUance 
and  there  are  competent  temporary 
managers  available  in  the  given 
geographic  area. 

Comment:  A  few  commenters 
requested  that  States  be  able  to  appoint 
a  trustee  or  a  receiver  in  lieu  of  a 
temporary  manager  if  they  have  State 
laws  that  provide  for  these  enforcement 
actions. 

Response:  Many  States  have 
developed  laws  in  accordance  with 
State  licensure  authority  that  provide 
for  sanctions  similar  to  temporary 
management.  The  States  use  these 
sanctions,  such  as  receivership  and 
trusteeship,  to  enforce  compUance  with 
State  Ucensure  requirements.  Section 
1919(h)(2)(B)(ii)  of  the  Ad  also  gives  the 
State  the  authority  to  use  these 
measures  when  enforcing  compUance 
with  Federal  Medicaid  participation 
requirements,  if  the  State  can 


demonstrate  to  HCFA's  satisfaction 
through  a  State  plan  amendment  that 
trusteeship  or  receivership  is  as 
effective  in  deterring  noncompUance 
and  correcting  deficiencies  as  the  . 
remedy  of  temporary  management. 
Therefcwe,  if  HCFA  approves  the  State 
plan  amendment  establishing 
trusteeship  or  receivership  as  a  remedy, 
a  trustee  or  receiver  may  be  used  by  a 
State  as  an  acceptable  alternative  to  a 
temporary  manager  when  the  State  takes 
the  enforcement  action.  The  State  may 
use  the  alternative  remedy  both  when  a 
temporary  manager  is  required  in  cases 
of  immediate  jeopardy,  and  when  one  is 
selected  as  the  most  appropriate 
enforcement  response  in  non-jeopardy 
cases. 

Comment:  One  commenter  asked  that 
we  state  the  conditions  under  which 
temporary  management  will  be 
imposed. 

Response:  Other  than  the  provisions 
in  the  law  requiring  temporary 
management  in  situations  that 
immediately  jeopardize  the  health  or 
safety  of  residents,  specific  criteria  for 
imposing  temporary  management  in 
other  types  of  situations  would  be 
impossible  to  develop.  The  decision  of 
HCH^'A  or  the  State  to  impose  a 
temporary  manager  will  be  based  on  the 
deficiencies  found  at  the  time  of  survey 
coupled  with  other  factors  that  exist  at 
the  facihty  at  that  particular  point  in 
time.  For  example,  a  facihty  might 
identify  a  defidency  before  the  State 
survey  agency  does  and  attempt  to 
correct  it.  Although  we  could  not 
dismiss  the  facility's  failure  to  prevent 
the  deficiency,  neither  would  we  ignore 
the  administrative  competence  that  the 
facihty  demonstrated  by  identifying  and 
attempting  to  address  the  defidency  on 
its  ovm  initiative.  We  would  consider 
both  factors  when  selecting  the 
appropriate  remedy. 

Section  488.41 7    Denial  of  Payment  for 
All  New  Admissions 

Upon  our  review  of  comments  and 
evaluation  of  the  underlying  statute,  we 
noted  that  we  did  not  make  it  clear  in 
the  proposed  rule  that  the  authority  of 
the  Secretary  to  deny  pajrment  to  a 
facility  is  limited  to  Me(hcare  faciUties. 
In  the  case  of  Medicaid  faciUties,  the 
State  may  deny  payment  to  the  faciUty 
and  HCFA  may  deny  payment  to  the 
State  for  aU  Medicaid  residents  in  the 
faciUty.  A  related  issue  is  the  question 
of  who  must  be  satisfied  that  a  fadUty 
has  achieved  and  wiU  remain  in 
substantial  compUance  after  the  CadUty 
has  been  dted  for  repeated  instances  of 
substandard  quaUty  of  care  so  that 
payments  may  resume.  Section 
1819(h)(2)(E)  says  that  it  is  the  Secretary 


for  Medicare,  and  section  1919(h)(2)(D) 
says  that  it  is  the  State  for  Medicaid. 

Comment:  One  conunenter  said  that 
this  remedy  should  be  imposed  only  in 
cases  posing  a  hazard  to  the  residents  or 
in  cases  w^en  their  rights  are 
compromised. 

Response:  We  consider  this  remedy  to 
be  appropriate  for  both  the  cases  in 
which  we  have  designated  it  may  be 
used  and  the  cases  in  which  we 
designate  it  must  be  used.  We  beUeve 
that  it  wiU  be  one  of  our  most  effective 
remedies  because  it  vdll  strongly 
motivate  fadUties  to  come  into  and 
remain  in  compUance. 

Comment:  Some  commenters  said  that 
the  denial  of  payment  for  certain 
diagnostic  categories  set  forth  at 
§  488.217(b)  of  the  proposed  rule  would 
be  ineffective,  and  lead  to 
discrimination  against  individuals 
whose  care  may  be  more  costly.  This, 
they  said,  would  be  in  violation  of  the 
RehabiUtation  Act  of  1974  and  of  the 
Americans  with  DisabiUties  Act  of  1991. 

Response:  We  beUeve  that  these 
arguments  are  convincing,  and  to 
prevent  facilities  bom  using  the 
provision  as  a  means  to  discriminate, 
we  have  deleted  it  in  this  final  rule. 
Comment:  Many  commenters  said 
that  this  remedy  as  %vritten  is  too  broad 
and  subject  to  too  much  interpretati9n, 
particularly  with  respect  to  the  meaning 
of  the  terms  "adequate  care," 
"diagnostic  categories,"  "certain 
specified  diagnoses,"  "substandard 
quality  of  care,"  and  "new  admission." 
Some  said  that  residents  who  go  to  the 
hospital,  then  directly  back  to  the 
fadUty,  should  not  be  considered  to  be 
"new  admissions." 

Response:  "Substandard  quaUty  of 
care"  has  been  defined  in  §  488.301. 
"New  admission"  has  been  defined  at 
§488.401  and  the  definition  already 
contained  the  statement  that  residents 
admitted  before  the  effective  date  of  the 
denial  of  payment  and  taking  temporary 
leave  are  not  considered  new 
admissions,  nor  subject  to  the  denial  of 
payment  Since  we  have  deleted  the 
proposed  §  488.417(b).  no  definitions  for 
those  terms  need  be  provided.  Finally, 
the  term  "adequate  care"  does  not 
appear  in  the  regulations  text  at 
§  488.417.  When  it  appears  elsewhere  in 
this  regtilation,  it  has  the  ordinary 
dictionary  meaning. 

Comment:  One  racihfy  offered  criteria 
for  imposing  denial  of  payment  for  aU 
new  admissions  based  on  a  scope  and 
severity  scale  of  its  ovra  design,  and 
suggested  we  say,  at  §  488.417,  that 
denial  of  payment  for  all  new 
admissions  will  be  in  effect  only  until 
the  date  the  faciUty  is  certified  to  be  in 
substantial  compUance. 
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Response:  Wa  maived  Mverai 
suggestions  for  revising  our  scope  and 
severity  scales,  and  the  enforcement 
scheme  that  we  have  established  at 
§  4M.408  ("Selection  of  remedies. "^ 
reflects  some  of  these  suggestions. 
Neither  a  denial  of  payment  nor  any 
other  remedy  will  bis  imposed  at  a 
facility  in  substantial  compliance.  »s 
defined  at  §  488.401.  Once  a  denial  of 
payment  is  imposed,  it  will  be  lifted 
when  the  facility  achieves  substantial 
compUance  (and  is  capable  of 
maintaining  it,  if  necessary).  This  policy 
is  set  forth  at  paragraphs  (c)  and  (d)  of 
this  section,  as  well  as  at  $  488.454 
Duration  of  remedies. 

Comment:  (>ie  commenter,  in  setting 
forth  regulation  text  for  (noposed 
§488.217,  said  that— 

•  Denial  of  payment  should  be 
imposed,  not  only  for  any  deficiency 
which  remains  uncnrected  %vithin  90 
calendar  days  after  the  last  day  of 
survey  identifying  the  deficiency,  but 
for  any  deficiency  which  remains 
substantially  uncorrected  within  that 
time  period  as  well; 

•  II  the  faciUty  can  supply 
doounentation  that  substantial 
compliance  was  attained  on  a  date 
preceding  that  of  the  revisit  of  the 
survey  team,  the  denial  of  payment  only 
remains  in  effect  until  the  date  that 
substantial  compHance  was  actually 
reached; 

•  Denial  of  payment  for  all  new 
admissions  should  last  only  until  the 
facility  has  "substantially  corrected"  the 
deficiencies: 

•  Denial  of  payment  should  not  take 
effect  until  either  HCFA  or  the  State  has 
provided  notice  to  the  facility  and  the 
public  of  the  impending  action.  Public 
notice  shall  be  provided  by  publication 
in  a  newspaper  of  general  circulation  in 
the  county  where  the  facility  is  located; 
(Another  commenter  agreed  that  denial 
of  payment  should  not  take  effect  until 
notice  has  been  provided,  and  also  said 
that  HCFA  should  set  forth  regulations 
requiring  States  to  give  notice  to 
facilities  before  denying  payment  for  all 
new  admissions.);  and 

•  When  payments  resume,  this  too 
should  be  announced  to  the  public  in 
the  same  way  as  the  denial  notice. 

Response:  We  agree  that  denial  of 
payment  for  all  new  admissions  should 
last  only  until  the  facility  is  in 
substantial  compliance.  Because  the 
final  rule  reflects  the  adoption  of  a 
substantial  compUance  standard,  a 
denial  of  payment  for  new  admissions, 
like  other  sanctions,  will  only  be 
applied  should  a  facihty  fail  to  meet 
that  standard.  Thus,  under  sections 
1819(h)(2)(d)  or  1919(h)(2)(a  of  the  Act. 
that  facihty  must  face  a  denial  of 


payments  for  new  admissions. 
Similarly,  if,  within  3  months  of  the 
survey  that  first  identified  deficiencies, 
the  facility  is  suocessfiU  in  achieving 
substantial  compUance,  the  denial  of 
payments  will  be  Uftsd  as  required  by 
sections  1819(h)(3)  and  1919(h)(4)  of  the 
Act.  If  the  facihty  does  not  come  into 
substantial  compUance  by  3  months 
after  the  last  day  of  the  survey,  denial 
of  payment  will  be  imposed  until 
substantial  compliance  is  achieved  or 
until  the  faciUty  is  terminated. 

We  also  agree  that,  except  in  the  case 
of  the  mandatory  denial  of  payment  for 
substandard  quality  of  care  idoitified  in 
three  consecutive  standard  surveys,  if 
the  facility  can  supply  documentation 
acceptable  to  HCFA  or  the  State  survey 
agency  that  it  was  in  substantial 
compliance,  and  was  capable  of 
remaining  in  substantial  compUance.  if 
necessary,  on  a  date  preceding  that  of 
the  revisit,  the  remedies  terminate  on 
the  date  that  HCFA  or  the  State  can 
verify  as  the  date  that  substantial 
compUance  was  achieved.  (This  is 
further  discussed  in  coimectfon  with  a 
comment  on  §  488.454.)  In  the  case  of 
repeated  substandard  quality  of  care,  the 
Act  requires  that  the  denial  of  payment 
(and  State  monitor)  remain  in  place 
until  the  facility  is  in  compUance  and 
can  demonstrate  that  it  wiU  remain  in 
compliance. 

We  agree  that  bciUties  should  receive 
notice  of  remedies  before  they  are 
imposed.  Notification  requirements  are 
found  at  §  488.402(f),  and  need  not 
appear  again  at  §  488.417.  The 
commenter  cited  section 
1919(h)(2)(A)(i)  of  the  Act  as  rationale 
for  HCFA  promulgating  regulations 
setting  forth  procediues  for  States  to  use 
in  informing  the  general  public  about 
remedies.  We  do  not  agree  that  the  Act 
requires  HCFA  to  promulgate 
regulations  regarding  how  States  must 
go  about  notifying  the  general  public. 

Comment:  Some  commenters  said  that 
the  remedy  denial  of  payment  for 
specific  categories  of  residents  to  be 
used  if  the  surveyor  finds  that  the 
faciUty  is  not  currently  able  to  provide 
adequate  care  for  these  individuals,  or 
determines  that  caring  for  such 
individuals  would  adversely  affect  care 
provided  to  other  residents,  was  not  one 
of  the  remedies  provided  in  OBRA  '87. 

Response:  We  are  deleting  the 
provisions  for  denial  of  payment  for 
specific  categories  of  residents  from  this 
final  rule  because,  as  we  stated  at  the 
beginning  of  this  section,  we  beUeve 
that  this  remedy  could  lead  to 
inequities. 

Comment:  A  number  of  commenters 
expressed  concern  over  whether  survey 
agency  revisits  would  be  timely  enou^ 


to  ensure  the  prompt  resumption  of 
payments  as  soon  as  the  CsdUty  corrects 
its  deficiencies. 

Response:  We  are  revising  this  final 
rule  to  state  that  deficiencies  are 
considered  to  be  corrected  when  a 
survey  team  revisit  confirms  that  they 
have  been  corrected,  or  when  a  facility 
provides  evidence  satisfactory  to  HCFA 
or  the  State  survey  agency,  which  can  be 
verified  without  an  on-site  visit,  that  the 
deficiencies  have  been  corrected  before 
the  revisit  or  before  the  credible 
evidence  was  submitted.  In  addition. 
secUons  1819(h)(3)  and  1919(h)(4)  of  the 
Act  allow  for  lifting  the  denial  of 
payment  for  new  admissiaos  when  the 
facility  achieves  substantial  compliaiux. 
(Please  see  the  discussion  regarding 
substantial  compUance  under  the 
comments  pertaining  to  §  488.454  in 
this  final  rule.  Duration  of  remedies.) 

Comment:  Two  commenters  suggested 
that,  instead  of  denying  payment  for  £dl 
new  Medicare  and/or  Medicaid 
admissions  when  warranted,  we  impose 
a  ban  on  all  new  admissions  to  a 
facility,  regardless  of  the  source  of 
payment.  They  said  that  if  we  use  this 
remedy,  we  should  pair  it  with  a 
directed  plan  of  correction  requiring  the 
faciUty  to  take  steps  to  restore  capacity 
to  provide  a  full  range  of  NF/SNF 
services. 

Response:  We  cannot  accept  this 
suggestion  since  the  Act  does  not  give 
us  the  authority  to  regulate  payments 
that  may  be  made  to  fiacilities  by  private 
paying  residents. 

Comment:  Three  commenters 
suggested  that  we  add  to  proposed 
§  488.217  (a)(2)  and  (b)(2)  a  sentence 
stating.  "No  retroactive  payments  will 
be  made  when  a  ban  on  aU  new 
admissions  is  Ufted."  The  rationale  is 
that,  if  facilities  know  they  will  receive 
payments  later,  they  may  admit  those 
residents  they  choose  and  thus  cover  the 
short  term  cash  flow  problem.  They  say 
that  this  would  lessen  the  effectiveness 
of  the  sanction. 

Response:  We  agree  in  principle,  and, 
for  purposes  of  clarification,  we  are 
revising  the  suggested  sentence  to  state, 
at  §  488.417(e),  that  no  retroactive 
payments  wiU  be  made  for  any  new 
admissions  to  the  CaciUty  for  the  period 
between  the  date  the  remedy  was 
imposed  and  the  date  that  HCFA  or  the 
State  determines  that  the  facility 
achieved  substantial  compliance. 

Xk)mment:  One  commenter  suggested 
that  §  488.417(a)(l)(i)  be  revised  to  state 
that  HCFA  or  the  State  may  impose  a 
denial  of  payment  for  new  admissions  if 
a  deficiency  remains  imcorrected  after 
90  calendar  days  (as  opposed  to  within) 
of  the  last  day  of  survey  identifying  the 
deficiency.  As  worded  in  the  proposed 


rule,  the  mandatory  sanction  would 
have  been  imposed  if  a  deficiency  had 
existed  at  any  time  during  the  90  deys. 

Response:WB  agree  %viui  the  intent  of 
the  comment,  and  olthou^  we  are  no 
longer  referring  to  90  days  but  to  3 
months  as  the  Act  does,  we  are  making 
this  fevisioB.  (Please  note  that  the 
proposed  §  488.217(aKlMi)  is  now 
redesignated  as  §488.417(bHl).) 

Comment:  One  commenter  suggested 
that  HCFA  deny  payment  for  aU  new 
admissions  after  the  second  consecutive 
survey  which  documents  that 
substandard  care  is  being  provided.  The 
rationale  is  that  this  would  be  more  in 
keeping  with  the  purpose  of  remedies, 
that  is.  encouraging  rapid  compliance 
with  the  program  leqmrements.  Another 
commenter  suggested  that  denial  of 
payment  for  new  admissiaBS  be  a 
mandatory  remedy  when  there  are 
widespread  substandard  quality  of  care 
violations  or  when  there  is  a  pattern  of 
substandard  quaUty  of  care  violations. 

Response:  While  the  Act,  at  section 
1819(hK2)(E)  reqaires  denial  of  payment 
for  new  admissions  or  for  aU  Medicare 
residents,  and.  at  1919(h)(2)(D)  requires 
that  denial  of  payment  for  new 
admissions  be  imposed  after  the  third 
consecutive  standard  sxirvey  that  shows 
substandard  quaUty  of  care,  it  permits 
the  imposition  of  this  sanction  anytime 
that  noncomphance  is  found. 

Comment:  One  coounentar  said  that 
provisions  should  be  made  for  the 
protection  of  Medicare  beneficiaries  or 
Medicaid  recipients,  ot  both,  admitted 
to  a  bdlity  while  the  pa]nnent  ban  on 
new  admisstoBS  is  in  efibct.  To  protect 
such  individtials.  the  commenter  said, 
providers  shoukl  be  prohibited  horn 
seeking  payment  from  residents  or  third 
parties  for  any  care  fumisbed  during  a 
period  in  whk:h  the  providers  were 
denied  payment  for  new  admissions. 

Response:  This  provision  is  already  in 
the  Act  at  aectioo  18G6(a](l)(A)  for 
Medicare  and  at  section  1919(c)(5)(A) 
for  Medicaid.  Additionally.  42  CFR 
447.15  obligates  providers  to  accept 
Medicaid  payments  as  payment  in  fuU. 

Comment:  One  commenter  said  that, 
in  order  for  this  remedy  to  be  effective, 
the  duratioa  must  be  such  that  there  is 
some  assurance  that  compliance  wiU  be 
sustained. 

Response:  In  the  strictest  sense, 
regardless  of  the  natiue  c4  the 
deficiency,  mad  legardiess  of  tiie  remedy 
imposed,  there  can  be  no  guarantee  that 
substantial  compliance  will  continue 
once  the  survey  teara  leaves.  We  can 
only  impose  reasonable  sanctions  and 
make  periodic  on-site  inspections  to 
ensure  compliance.  However,  when 
HCFA  or  the  State  denies  payment  for 
instances  of  repeated  substandard 


quaUty  of  care,  we  do.  at  paragraph  (c) 
of  this  section,  state  that  the  sanction  is  ■ 
not  Ufted  uiitil — 

•  The  faciUty  is  in  substantial 
compliance;  and 

•  HCFA  or  the  State  survey  agency 
beUeves  that  it  will  remain  in 
substantial  compliance. 

Comment:  One  commenter  suggested 
we  amend  this  section  to  state  that  a 
denial  of  payment  for  all  new 
admissions  wiS  take  effect  on  the  date 
the  facility  receives  the  notice  of  the 
remedy. 

Response:  Notification  requirements 
are  at  §  488.402(f).  Section  488.402(^(1) 
states  that,  except  when  the  State  is 
taking  the  action  for  a  non-State 
operated  NF,  HCFA  gives  the  provider 
notice  of  the  reasons  for,  and  the 
effective  date  of,  the  remedy.  Paragraph 
(f)(2)  states  that,  for  all  remedies 
specified  in  §  488.406,  the  notice  must 
be  given  at  least  2  calendar  days  before 
the  effective  date  of  the  remedy  in 
immediate  ieopardy  situaticms,  and  at 
least  15  calendw  days  before  the 
effective  date  in  non-immediate 
jeopardy  situations.  We  believe  that  this 
is  equitable.  Nursmg  homes  are 
businesses,  some  of  them  very  large 
businesses.  They  ha\'e  payrolls  to  meet, 
suppUers  to  pay,  buildings  and 
equipnnent  to  maintain,  and  similar 
overhead.  An  "effective  immediately" 
notice  woidd  luit  be  reasonable. 

Comment'  One  commenter  said  that 
§  4»8.417(aKlMi)  is  inconsistent  with 
§  488.412(bK3).  Section  488.417  says,  at 
paragraph  (a)(1),  that  HCFA  or  the  State 
may  deny  payment  for  new  admissions, 
and,  at  (a)(l)(i).  that  HCFA  will  and  the 
State  must  deny  payment  for  new 
admissions  if  any  deficiency  remains 
uncorrected  within  90  calendar  days 
after  die  last  day  of  survey  identifving 
the  deficiencies.  (Since  §488.412(bK3) 
bears  no  direct  relatioaship  to 
§  48«.417(aKlKi)  and  §  488,412(a)(3) 
does,  we  believe  that  the  comments- 
meant  to  cite  the  latter,  which  says  that 
if  any  deficiency  remains  uncorrected 
within  90  calendar  days  after  the  last 
day  c^  survey,  HCFA  will  and  the  State 
must  deny  payment  for  new 
admissions.) 

Response:  While  §§  488.417(aKl)(i) 
and  488.412(a)(3)  overlap,  they  are  not 
inconsistent  because  a  certain  amount  of 
overlapping  has  been  purposely  written 
into  tl^s  final  rule  for  ease  of  reference 
on  the  part  of  those  who  wiU  use  it.  As 
previously,  noted,  we  have  amended  the 
regulations  text  to  reflect  a  3  mcMitb 
timeframe  to  comport  with  the  Act. 

Comment:  One  comnjenter  asked  if 
there  was  any  difference  between  "aU 
new  admissions"  in  §  488.417(a)  and 
"new  admissions"  m  §488.417(aHl) 


Response:  There  is  no  <hfierence.  We 
are  revising  the  regulations  text  to 
conform  to  the  section's  title. 

Coamient:  Some  geoeral  comments 
we  received  on  the  previsions  in  this 
section  of  the  proposed  rule  were  as 
follows: 

•  They  are  unfustifiahly  severe; 

•  Providers  can  not  comply  with 
them  in  all  cases  because  some 
deficiencies  take  more  than  90  days  to 
correct;  and 

•  They  are  uimecessary. 
Response:  At  HCFA's  request,  the 

Institute  of  Medicine  (loM),  which  is 
part  of  the  National  Academy  of  | 

Sciences,  conducted  a  stutly  of  the 
poUcies  and  regulations  go\'eming  the 
certification  of  mirsing  homes 
participating  in  Medicare  and  Medicaid. 
Its  report,  issued  in  Mardi  1966.  dted 
the  urgent  need  for  enacting  statutory 
provisions  extending  the  remedies 
available  to  HCFA  and  the  States  in 
enforcing  compliance  with  nursing 
home  regulations.  A  General 
Accounting  Office  (GAO)  study 
("Medicare  and  Medicaid:  Stronger 
Enforcement  of  Niirsing  Home 
Requirements  Needed"  (July  1987))  also 
concluded  that  penalties  short  of 
decertification  of  nursing  homes  are 
needed  to  deter  noncompliance.  HCFA's 
operating  experience  also  bears  this  out 
Traditionally,  if  facihties  were  unable  to 
correct  deficiencies  within  90  da3rs  of 
the  survey  date,  their  provider 
agreements  would  have  been  terminated 
by  the  90th  day.  We,  along  with  the 
loM,  GAO,  aixl  the  Congress  believe  that 
these  regulations  are  necessary,  are  not 
unduly  harsh  or  severe,  and  that  it  is 
possible  for  providers  to  comply  with 
them.  Fiuthermore,  the  denial  of 
payment  for  new  admissions  is  not  only 
authorized  by  the  Act,  but  required  by 
the  Act  in  certain  circumstances,  such 
as  when  noncoraplumoe  mnains  after  3 
months  or  when  substandard  quality  of 
care  has  been  cited  in  three  consecutive 
standard  surveys. 

Section  488.418    Secretarial  Authority 
to  Deny  All  Payment 

Upon  our  review  of  comments  and 
evaluation  of  the  nnderlying  Act,  %ve 
noted  that  we  did  not  include  a  section 
in  the  proposed  rule  expUcitly  stating 
the  Secretary's  authority  to  deny  all 
payment  to  a  facility.  Under  section 
lS19(hH2HB)  of  the  Act,  if  a  faciUty  has 
not  met  a  requiiemait.  the  Secretary 
may  deny  payment  for  aU  Medicare 
residents.  Under  section  1819(hK2ME). 
the  Secretary  is  reqoired  to  deny 
payment  for  all  current  Medicare 
residents  or  for  aU  Medicare  new 
admisssons  if  a  SNF.  on  three 
consecutive  standard  surveys  has  been 
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found  to  have  provided  substandard 
qualitv  of  care. 

Under  section  1919(h)(3)(C)(i)  of  the 
Act,  the  Secretary  may  deny  payments 
for  all  current  Medicaid  residents  but 
this  denial  authority  is  exercised  against 
the  State,  not  the  facility.  Only  with 
respect  to  State-operated  facilities  may 
the  Secretary  take  action  directly  against 
a  facility  because  section  1919(h)(3)(A) 
expressly  provides  such  authority. 

We  are  adding  new  §  488.418  to  make 
expUcit  this  authority.  We  provide  that, 
if  a  facility  has  not  met  a  requirement, 
in  addition  to  the  authority  to  deny 
payment  for  all  new  admissions  as  set 
forth  at  §  488.417(a),  HCFA  has  the 
authority  to  deny  any  further  payment 
to  the  facility  for  all  Medicare  residents 
and  to  deny  further  payment  to  the  State 
for  all  Medicaid  residents. 

Under  paragraph  (b)  pf  new  §  488.418, 
if  the  facility  achieves  substantial 
compliance,  HCFA  resumes  payment  to 
the  facility  or  the  State  prospectively 
from  the  date  that  it  verifies  as  the  date 
that  substantial  compliance  has  been 
achieved,  except  as  provided  in 
paragraphs  (c),  (d).  and  (e)  of  this 
section. 

If  payments  to  the  facility  or  the  State 
resume,  no  payments  will  be  made  for 
the  period  between  the  date  the  remedy 
was  imposed  and  the  date  that  HCFA 
verifies  as  the  date  that  substantial 
compliance  was  achieved.  This  is  the 
case  with  both  denial  of  payment  for  all 
new  admissions  as  well  as  with  denial 
of  payment  for  those  already  residing  in 
the  faciUty. 

Should  HCFA  or  the  State  find  that 
the  facility  was  in  substantial 
compliance  before  the  date  of  the 
revisit,  or  before  HCFA  or  the  survey 
agency  receives  the  credible  evidence  of 
such  compliance,  the  remedy  must  be 
lifted  as  of  the  date  that  substantial 
compliance  was  achieved,  as 
determined  by  HCFA.  The  exceptions  to 
this  rule  occtir  when  the  denial  of . 
payment  remedy  is  imposed  for  repeat 
instances  of  substandard  quality  of  care. 
The  remedy  is  not  lifted  until 
substantial  compUance  is  achieved  and 
HCFA  believes  that  the  faciUty  will 
remain  in  substantial  compliance. 

Section  488.422    State  Monitoring 

Comment:  Some  commenters 
expressed  concern  that  the  Act  did  not 
provide  for  State  monitoring. 

Response:  We  disagree.  The  statutory 
authority  for  State  monitoring  is 
imphcit  for  cases  of  repeated 
noncompliance  (see  sections 
1819(h)(2)(E)(ii)  and  1919(h)(2)(D)(ii)  of 
the  Act  with  cross  references  to  sections 
1819(g)(4)(B)  and  1910(g)(4)(B)  of  the 


Act  for  Medicare  and  Medicaid 
resp)ectively). 

Comment:  Some  commenters  asked  in 
what  instances  the  remedy  of  State 
monitoring  is  to  be  appUed. 

Response:  The  Act  requires  State 
monitoring  in  cases  of  repeated 
noncompliance.  That  is,  if  a  facility,  on 
three  consecutive  standard  surveys 
conducted  imder  sections  1819(g)(2) 
and  1919(g)(2)  of  the  Act  has  been  foiud 
to  have  provided  substandard  quahty  of 
care.  State  monitoring  is  to  be  imposed. 
Otherwise,  State  monitoring  may  be 
considered  as  an  optional  remedy. 

Convnent:  Several  commenters  raised 
questions  as  to  how  funding  for  State 
monitors  would  be  met.  Some  suggested 
that  costs  for  monitoring  be  home  by  the 
facility  and  not  be  an  allowable  cost  for 
reimbursement. 

Response:  We  beUeve  the  costs  of 
State  monitoring  should  be  part  of  the 
stuvey  and  certification  process  and, 
therefore,  should  be  considered  by  the 
State  survey  agency  in  planning  its 
annual  Medicare  and  Medicaid 
workload.  The  budgeted  amounts  for 
these  activities  are  approved  by  HCFA 
as  part  of  the  annual  survey  and 
certification  budget  process. 

Comment:  A  few  commenters 
suggested  that  we  prescribe  the  role  of 
the  State  monitor  in  the  final  rule. 

Response:  We  do  not  wish  to 

Erescribe  the  role  of  the  State  monitor; 
owever,  we  have  clarified  language  in 
the  final  rule  describing  in  general  terms 
the  purpose  of  the  Stat6  monitor.  The 
State  monitor  oversees  the  correction  of 
cited  deficiencies  and  ensures  that 
residents  are  protected  fit>m  harm.  Any 
more  specific  description  of  State 
monitor  roles  and  responsibilities  will 
be  addressed  in  manual  instructions  to 
the  State  survey  agency. 

Comment:  Some  commenters 
expressed  concerns  regarding  the  length 
of  time  State  monitoring  would 
continue.  Several  commenters  suggested 
that  the  State  stirvey  agency  retain  the 
ability  to  monitor  ongoing  conditions  in 
the  facility  imtil  the  State  survey  agency 
or  HCFA  determines  the  serious 
condition(s)  have  been  corrected. 

Response:  We  agree  with  the 
commenters.  State  monitoring  remains 
in  place  at  least  until  HCFA  or  the  State 
survey  agency  determines  that  the 
provider  is  in  substantial  compliance 
with  the  requirements  of  participation. 
In  the  case  of  State  monitoring  imposed 
for  repeated  substandard  quality  of  care, 
the  sanction  will  stay  in  place  tmtil  the 
facility  has  demonstrated  to  the 
Secretary  or  the  State  survey  agency  that 
it  will  stay  in  substantial  compliance.  At 
this  time,  any  serious  deficiencies  must 


have  been  corrected  to  the  point  where 
thefacility  is  in  substantial  compliance. 

Comment:  We  received  several 
comments  suggesting  we  write 
qualifications  for  a  ^te  monitor  in  the 
final  rule. 

Response:  Because  of  the  broad 
spectrum  of  situations  in  which  State 
monitoring  might  be  used,  we  choose 
not  to  expand  the  ciurrent  language  in 
§  488.422(a). 

Comment:  Some  commenters 
suggested  we  mandate  State  monitoring 
be  used  whenever  a  facility  is 
undergoing  termination  or  closure. 

Response:  While  we  agree  with 
commenters  that  installing  a  State 
monitor  would  be  appropriate  in  a 
termination  or  closure  situation,  we  will 
not  require  the  States  to  use  this  remedy 
in  all  such  cases. 

Section  488.421    Directed  Plans  of 
Correction 

Comment:  Some  commenters  wtmted 
us  to  define  a  directed  PoC  as  a  facility- 
initiated  PoC  which  the  State  or  HCFA 
orders  the  faciUty  to  implement. 
Commenters  reasoned  that  making  this 
change  would  allow  States  to  use 
directed  PoC  more  efficiently  and 
effectively  since  faciUties'  governing 
bodies  will  generally  be  more  capable  of 
drafting  viable  plans  of  correction  based 
upon  knowledge  of  facility  resources. 
Chie  commenter  wanted  to  amend 
proposed  §  488.224  to  read  as  follows: 
"HCFA,  or  the  State  (or  the  temporary 
manager  with  HCFA  or  State  approval) 
has  the  responsibiUty  to  develop  a  plan 
of  correction  •  *  *".  Another 
commenter  beUeved  that  when  the  State 
or  HCFA  orders  (or  directs)  a  faciUty  to 
comply  with  the  directed  PoC,  the  State 
or  HCFA  have  more  authority  to  require 
the  facility  to  revise  any  aspect  of  the 
PoC  which  is  not  acceptable.  The 
commenter  further  suggested  that  the 
imposition  of  a  govemmentally  created 
PoC  on  a  facility  raises  questions  of  the 
government's  and  the  faciUty's 
respective  liabilities  if  the  plan  does  not 
correct  the  deficiencies. 

Response:  Defining  a  directed  PoC  as 
a  facility-initiated  plan  which  HCFA  or 
the  State  orders  or  directs  a  faciUty  to 
implement  would  be  virtually  identical 
to  the  way  we  have  always  defined  a 
traditional  PoC.  The  traditional  PoC  is  a 
requirement  when  any  deficiency  is 
cited,  except  for  isolated  deficiencies 
where  no  actual  harm  has  occurred  and 
there  may  be  potential  for  minimal 
harm.  The  exception  to  this  is  if  a 
directed  PoC  is  used  as  a  remedy.  The 
directed  PoC  can  be  used  by  itself  for 
deficiencies  which  cause  no  actual 
harm.  We  also  disagree  that  a  PoC 
developed  by  the  faciUty  would  give  the 


State  survey  ■Rene  j  or  HCFA  amy  i 
andiahty  &■>  ooe  developed  by  the 
State  survey  agency.  HCFA,  or  a 
temporwy  aanaget.  We  do  not  bdieve 
that  to  say  "HCFA  •  "*  has  the 
re^fwosifaility"  adds  anything  to  the 
meaning  of  ^is  section.  Ahhough  it 
may  be  true  that  the  fociitty's  govemuig 
body  may  be  more  famiUar  with  a 
facility's  resources,  develepiog  a 
directed  PoC  does  not  rest  solely  on  this 
knowledge.  For  the  reasons  staled 
above,  we  are  aot  acceptiog  these 
suggestions. 

With  respect  to  the  commeoter's  point 
that  a  govemmentally-initiated  PoC 
could  raise  a  question  about  the  State's 
or  HCFA's  liabiUty  if  the  directed  PoC 
does  not  correct  deficiencies,  we  do  not 
guarantee  that  any  naiedy  will 
necessarily  result  in  faciUQr  compbaace. 
The  directed  PoC,  as  well  as  other 
remedies  prescribed,  are  de\'ek^>ed  aad 
recommewded  based  on  the  professional 
iudgment  of  State  or  HCFA  staff  and 
thmr  coasideration  of  wdiich 
remedyties)  would  promote  pxempt 
achievemeat  of  con^iliance.  If  a  reawdy 
does  not  result  in  a  facility  achieving 
compliance,  another  remedy  may  be 
imposed  to  safaguwd  the  health  or 
safety  of  nursing  borne  residents.  This 
other  remedy  could  be  an  additiooal 
remedy  from  the  same  category,  or,  if 
the  de&cieocies  have  been  exacerbated, 
a  remedy  or  remedies  from  a  higher 
category,  including  termination. 
However.  HCFA  and  the  State  will 
usually  impose  alteizutive  remedies 
prior  to  terminating  a  faciUty. 

Comment  Other  commenters  wanted 
us  to  amend  §  48&424  to  pacify 
situations  where  a  directed  PoC  would 
be  mandatory.  These  commenters  asked 
that  a  directed  PoC  be  used  when  the 
following  deficiencies  are  identified. 

•  Violations  of  admission 
requirements: 

•  Violations  of  Sarrassat  requirements 
concerning  notice  of  Medicare  coverage 
and  rights  to  demand  billing; 

•  Vioiations  of  transfer  prcriiibitions 
andiied  hold  requirements; 

•  All  cases  of  violations  of  individual 
rights;  and 

•  Care  problems  of  specific 
identifiable  indivickuls. 

ConmienteTS  further  suggested  that 
the  directed  plans  of  correction  must  be 
developed  by  qualified  heahh  care 
professionals  in  ctmstiltatioa  with  the 
State  survey  agency. 

Response:  We  are  r^ecting  this 
suggBStioa  for  several  reesorts. 
Mandating  a  directed  PoC  fat  certain 
deficieacies  would  Urait  HCFA  or  the 
State's  ckoioe  of  remedies  and  would 
run  counter  to  the  thrust  of  the  Act 
which  eucouragps  the  flexible 


application  of  rafiocceraent  options. 
Also,  requiring  a  remedy  for  specific 
deficiencies  would  be  inconsistent  with 
the  requirements  associated  with  other 
remedies.  We  also  do  not  want  to 
prescribe  in  regirietions  which  staff 
people  nrast  develop  the  directed  PoC, 
but  opt  to  give  HCFA  or  State  the 
flexibiKty  to  decide  who  will  carry  out 
this  fimction.  We  expect  that  the  State 
survey  agency  wonM  develop  the 
directed  PoC,  but  the  Slate  would  be 
responsible  for  ofiicirfly  notifying  tfie 
facility  of  the  remedy.  Ho%vever,  in 
manual  instructions,  we  will  provide 
guidance  in  this  regard  by  indoding 
examples  of  deficiency  situations  and 
corresponding  directed  PoCs  which  are 
appropriate  in  terms  of  content  and  the 
staff  person  responsible  fer 
development. 

Comment:  One  commenter  urged 
HCFA  to  require  that  directed  PoCs 
include  specifk;  corrective  action  to 
protect  indrvidual  residents  who 
suffered  harm  when  thoce  residents  are 
clearly  idee^fiable.  Another  commenter 
wanted  the  rule  amended  to  provide 
that  all  PoCs  are  to  make  m  injured 
re»dent  or  rendents  "whole,"  whenever 
possible,  and  that  tfie  faciUty  be 
required  to  take  ^)ecific  steps  to  ensure 
future  compliance.  The  coramenfers 
offered,  as  an  example,  a  fiadUty  which 
imprt^ierty  denies  a  resident  his  or  her 
bed  hold  ri^ts.  The  cmnmenters 
believed  that  in  this  example  the 
directed  PoC  must  require  that  the 
facility  honor  the  resident's  statutory 
right  to  return  to  the  next  available  bed. 
Commenters  feared  that  without  such  a 
requirement,  the  directed  PoC  will  be 
nothing  more  than  a  facility's  promise 
not  to  do  it  again. 

Aes/xuise:  Reqoiriag  in  regolaCioD  that 
a  facility  make  a  resident  whole 
whenever  a  resident  has  been  injozed  or 
has  been  deprived  of  his  or  her  li^ts 
would  be  virtually  impossible.  In  many 
instances  where  irreparable  Inrm  has 
occurred  this  would  he  an  imattainable 
goeL  Ahhou^  HCFA  and  the  State 
survey  agency  ctmsider  die  unique 
circumstances  of  a  iaciUty  and  the 
results  on  residents  when  developing  a 
directed  PoC,aiqr  PoC  is  based  on 
prospective  ccnnpltance.  The  principle 
behind  a  PoC  is  to  ensure  that  the 
imderlying  cause  of  cited  deficiencies 
does  not  recur.  The  purpose  (rf  the  PoC 
is  not,  hoawver.  a  checklist  of  past 
violations  whidi  laust  retroactively  be 
corrected.  In  the  example  cited,  if  a 
facility  denied  a  resident  a  bed  throng 
improper  application  €)i  a  bed  bold 
policy,  the  resident  would  probably 
have  to  be  adntitted  to  anodier  faciUty. 
Prescribing  in  the  directed  PoC  that  die 
resident  would  be  eligible  to  be 


readmitted  to  the  bcihty  when  the  next 
bed  became  available  wrould  be 
pointless  since  he  or  she.  being  unable 
to  wait,  would  probably  already  be 
placed  in  another  home.  We  have  not 
accepted  this  comment  to  mandate  that 
the  directed  PoC  inctade  resident 
specific  reparations. 

Comment:  One  cemraenter 
recommended  the  use  of  a  directed  PoC 
for  substandard  quality  of  cafe  findings 
with  a  scope  of  3  or  4  and  for  repeat 
substandard  quality  of  care  findings  at 
a  scope  of  1  or  2  and  for  all  other 
repeated  violations. 

Response:  We  are  not  accepting  this 
suggestion.  Based  on  numerous  public 
comments,  we  have  reconfigured  the 
scope  and  severity  grid  without 
numerical  values,  and  are  offiering  it  in 
this  preamble  as  one  example  of  how  a 
State  could  determine  what  remedies  to 
impose  in  noocompUant  faciUties. 
Additicmally,  we  have  developed 
recommended  categories  of  remedies  for 
ranges  ef  deficiencies.  The  directed  PoC 
is  a  remedy  whidi  can  be  used  for  any 
deficiency  md  may  be  the  only  remedy 
used  foit  lower  level  deficiencies.  We  do 
not  intend  to  require  a  directed  PoC  for 
substandard  quality  of  care  findings  but 
rather  leave  that  option  to  the  enforcing 
entity.  Nor  do  we  maiulate  the  use  of 
directed  PoCs  for  repeat  deficiencies. 
The  law  provides  for  denial  of  payment. 
State  monitoring,  and  increased  civil 
money  penalties  in  certain  cases  of 
repeated  noncompliance  and  those  «ne 
the  only  enforcement  actions  related  to 
repeat  deficiencies  that  we  have 
required  in  these  regulations. 

Section  488.425    Directed  In-Service 
Training 

On  die  basis  of  oai  review  of  issues 
raised  by  commenters  and  our 
reevaluation  of  om*  ttaixHary  authority, 
we  are  inr hating  in  the  final  rule  a 
provisita  for  the  hnposition  of  a 
directed  inaervice  training  piin,iiMi 
After  several  years  of  experience  with 
implementing  the  ORRA  '87  provisions, 
we  have  come  to  a  greater  reahzatioD 
that  some  compliance  problems  are  a 
resuh  of  imperfect  knowledge  on  the 
part  of  the  herith  services  staff  relative 
to  state-of-art  practices  and  resident 
outcome  expectetions.  For  exam|^.  we 
know  that  incontinence  and  decsdbitus 
ulcers  are  not  an  inevitahle  resuh  of  oM 
age  and  immobitity.  The  incidence  and/ 
or  prevalence  of  these  conditions  in  a 
particular  long-term  care  facility  may  be 
the  result  of  general  hek  of  knowiedga 
about  the  prevention  and  treatment  of 
these  conditions,  and  a  lasting  cfaan^ 
may  be  produced  in  that  bciUty  by  a 
directed  inser vice  training  program. 
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We  also  believe  that  a  directed 
inservice  training  program  may  be 
particularly  efiioctive  in  reducing 
reliance  on  chemical  restraints.  Two 
studies  have  been  instructional  on  this 
point.  The  first,  entitled  "A  Randomized 
Trial  of  a  Program  to  Reduce  the  Use  of 
Psychoactive  Drugs  in  Nursing  Homes" 
by  Dr.  Jerry  Avom  and  colleagues  {New 
Engfand  Journal  of  Medicine:  Vol.  327 
No.  3:  July  16.  1992.  pages  168-173). 
demonstrates  that  a  fairly  intensive 
training  program  for  the  medical,  as 
well  as,  all  three  shifts  of  the  nursing 
staH  (including  aides)  can  bring  a 
dramatic  reduction  in  the  use  of 
psychoactive  drugs  %«rithout  adversely 
affecting  the  overall  behavior  and  level 
of  functioning  of  the  residents. 

Another  study  was  entitled, 
"Reducing  Antipsychotic  Drug  Use  in 
Nursing  Homes:  A  Controlled  Trial  of 
Provider  Education."  by  Dr.  Wayne  Ray 
and  colleagues  at  Vanderbilt  University 
School  of  Medicine  published  in  the 
Archives  of  Interned  Medicine:  Vol.  153; 
March  22. 1993,  pages  713-721.  This 
study  applied  a  formalized  training 
program  to  teach  nursing  personnel  how 
to  manage  the  most  prevalent  behavioral 
symptoms  experienced  by  aged 
individuals  in  nursing  homes.  Common 
behavioral  symptoms  such  as 
catastrophic  reaction,  yelling  and 
screaming,  fighting,  wandering,  etc.  are 
addressed  in  this  study,  and  non-drug 
interventions  are  described.  The 
training  program  led  to  a  59  percent 
reduction  in  the  use  of  antipsychotic 
drugs  over  the  control  facility,  and  a  31 
percent  reduction  in  physical  restraints 
over  the  control  facility. 

We  would  invite  facilities  to  use 
inservice  programs  conducted  by 
sources  with  an  in-depth  knowledge  of 
the  area(s)  which  require  speciHc 
training  so  the  positive  change  is 
achieved  and  maintained.  We  would 
also  encourage  facilities  to  use  programs 
developed  by  well  established  centers  of 
geriatric  health  services  education  and 
training.  These  centers  include,  but  are 
not  limited  to.  schools  of  medicine  or 
nursing,  Area  Health  Education  Centers, 
and  centers  for  aging.  These  centers 
should  have  established  programs  in 
geriatrics  and  geriatric  psychiatry.  We 
only  recommend  to  the  facility  where  it 
can  obtain  its  inservice  training 
program.  The  ultimate  test  of  the 
training  program  will  be  in  the  outcome 
of  care  achieved  by  the  facility  after 
completion  of  the  training  program.  If 
the  resident's  care  circumstance  has  not 
improved  after  training,  the  facility, 
upon  resurvey  by  the  State  agency,  will 
be  subject  to  stronger  sanctions.  We  also 
require  that  the  payment  for  the  directed 


inservice  training  is  the  responsibility  of 
the  CMulity. 

Section  488.426    Closure  or  Transfer  of 
Residents,  or  Both 

Comment:  Several  commenters  said 
that  HCFA  should  give  m(»e  guidance 
on  when  closure  of  a  fiscility  and/or 
transfer  of  residents  are  appropriate. 
Others  were  concerned  because  the 
regulations  did  not  set  out  procedures 
for  State  transfer  of  residents.  A  few 
commenters  said  that  closures  should  be 
conducted  in  accordance  with  the 
provisions  of  the  proposed  §488.240. 
Some  commenters  insisted  that  closing 
a  facility  should  only  be  a  last  resort 
when  alternative  methods  have  failed  or 
the  physical  plant  is  imsafe.  Other 
commenters  said  HCFA  should  include 
a  definition  of  the  term  "emergency"  in 
the  regulations. 

Response:  The  closure  of  a  facility 
and/or  transfer  of  the  residents  are 
measures  of  last  resort  that  are  taken 
only  in  an  emergency  situation.  These 
actions  are  rare,  but  most  States  have 
had  experience  with  such  actions.  Most 
States  have  a  relocation  plan  that 
outlines  the  circumstances  imder  which 
the  plan  will  be  put  into  effect  and  the 
procedures  to  be  followed.  Because  of 
this,  we  believe  it  would  be  uimecessary 
to  mandate  procedures  for  States  to 
follow  in  cases  of  closure  or  transfer  of 
residents.  The  Act  places  the 
responsibility  for  closure  and/ or  transfer 
upon  the  States  and  proposed  §  488.240, 
the  content  of  which  is  now 
incorporated  into  §  488.426,  requires 
any  transfers  to  be  orderly.  We  do  not 
believe  that  any  greater  procedural 
specificity  is  required  in  Federal 
regulations.  We  also  do  not  beheve  that 
it  is  necessary  to  define  "emergency." 
We  define  words  only  if  their 
definitions  will  have  a  narrower 
application  than  definitions  commonly 
found  in  dictionaries.  That  is  not  the 
case  for  the  use  of  the  word 
"emergency"  in  this  regulation. 

Comment:  Some  commenters  insisted 
that  a  tetnporary  manager  be  appointed 
to  oversee  the  transfers  whenever  large 
numbers  of  residents  are  involved. 
Other  commenters  believed  that  States 
should  be  required  to  get  a  coiul  order 
before  closing  a  facility  or  transferring 
residents. 

Response:  We  do  not  agree  with  these 
comments.  We  believe  the  States  should 
retain  the  flexibility  to  implement 
emergency  relocation  plans  according  to 
the  circumstances  of  each  case.  The 
States  have  the  knowledge  and 
experience  to  choose  the  optimum 
combination  of  pr(x»dures  to  handle 
each  unique  situation.  Obtaining  a  court 
order  could  delay  the  implementation  of 


the  relocation  plan  in  an  emergency 
situation  and  would  add  nothing  to  the 
process.  The  same  can  be  said  about  the 
imposition  of  a  temporary  manager, 
because  it  is  the  State  that  is 
experienced  in  closure  and/or  transfer 
of  residents'  situations,  not  necessarily 
a  temporary  manager. 

Comment:  One  commenter  noted  that 
the  Act  at  section  1919(h)(5)  cross 
references  the  transfer  of  residents  to 
sections  pertaining  to  facility-initiated 
transfers  and  discharges.  Consequently, 
the  final  rule  must  reqmre  States  to  set 
up  procedures  which  include  written 
notice,  involvement  of  ombudsmen  and 
orientation  procedures. 

Response:  Sections  1819(h)(4)  and 
1919(h)(5)  of  the  Act.  which  make 
reference  to  a  resident's  rights  upon 
transfer,  speak  to  them  as  they  relate  to 
the  "safe  and  orderly  transfer  of  the 
residents  *  *  '"We  beUeve  that 
whatever  appeal  rights  individual 
residents  have  when  the  facility  in 
which  they  reside  faces  termination  bear 
only  on  the  appropriateness  of  the 
transfer  plans  for  those  individuals  and 
not  the  correctness  of  the  government's 
decision  to  terminate  the  racility's 
provider  agreement.  For  example,  an 
individual  may  disagree  with  the  nature 
or  location  of  the  facility  to  which  he  is 
slated  for  transfer  and  could  challenge 
such  a  decision  under  the  appeals 
process  provided  by  sections  1819(e)(3) 
and  1919(e)(3)  of  the  Act. 

There  is  no  evidence  in  the  Act  or  the 
legislative  history  that  the  Congress 
intended  to  vest  nursing  home  residents 
with  the  right  to  challenge  the 
correctness  of  the  decision  to  take 
enforcement  measures  against  the 
facility.  That  decision  lies  with  either 
the  Sclcretary  or  the  State  and  is  subject 
to  challenge  by  the  facility,  not  the 
residents.  There  is  no  reason  to  believe 
that  the  Congress,  in  drafting  these 
provisions,  had  as  its  objective  the 
overturning  of  the  Supreme  Court's 
decision  in  O'Bannon  v.  Town  Court 
Nursing  Center,  447  U.S.  773  (1980). 
and  we  cannot  presume  that  O'Bannon 
has  been  overturned  by  indirection. 

Moreover,  the  plain  implication  of  the 
transfer  and  discharge  provisions  in 
sections  1819(c)  and  1919(c)  of  the  Act 
is  that  their  foctis  is  on  actions  that  may 
face  an  individual  resident  of  a  faciUty 
rather  than  all  of  a  facility's  residents. 
Thus,  subsection  (c)(2)(A)  speaies  to  a 
transfer  or  discharge  for  the  resident's 
welfare  or  for  the  health  of  individuals 
in  the  facility.  These  imply 
individualized  determinations,  not  the 
kind  of  facility  determination  that 
automatically  subjects  the  entire 
Medicare  or  Medicaid  patient 


population  to  forced  removal  from  the 
facility. 

Additionally,  when  describing  the 
dociunentation  requirements  for 
discharge  or  transfer,  the  Act  (in  the 
paragraph  immediately  following  the 
listing  of  pennissible  groimds  for  such 
actions)  speaks  to  the  necessity  for 
docimientation  to  appear  in  the 
resident's  clinical  record  and  often 
times  to  be  entered  by  the  resident's 
physician.  We  luiow.  however,  that 
decisions  to  terminate  a  facility's 
provider  agreement  are  made  by  either 
the  Secretary  or  the  State,  not  by 
residents'  physicians.  Thus,  it  would 
seem  that  the  kind  of  transfer  appeals 
referred  to  in  sections  1819(c)(2)  and 
1919(c)(2)  of  the  Act  do  not  encompass 
issues  that  are  central  to  the  provider 
agreement  termination,  but  rather 
decisions  affecting  the  fate  of  an 
individual  resident  that  may  be  made  by 
his  or  her  physician. 

We  believe  that  sections  1819(h)(4) 
and  1919(h)(5)  of  the  Act  give  the 
Secretary  and  the  States  discretion  in 
how  to  apply  the  transfer  notice  and 
appeal  provisions  of  sections  1819(c)(2] 
and  1919(c)(2).  The  Act's  enforcement 
provisions  require  that  the  transfer  of 
residents  whose  facility  faces 
termination  be  done  in  a  maimer 
"consistent  with"  the  provisions  of 
subsection  (c)(2).  Had  the  Congress 
intended  that  there  be  strict  adherence 
to  the  Act's  transfer  provisions,  it  could 
easily  have  specified  that  they  be 
followed  precisely.  Use  of  the  phrase 
"consistent  with,"  however,  implies  a 
less  rigorous  standard  that  permits  the 
Secretary  and  the  States  to  make 
judgments  as  to  how  to  best 
accommodate  the  notice  provisions,  for 
example,  while  not  compromising  the 
effectiveness  of  the  termination  action. 
Thus  we  believe  residents  should 
receive  as  much  notice  as  possible  of 
their  impending  transfer  as  long  as  the 
notice  period  does  not  further 
compromise  their  quality  of  care. 

Comment:  A  few  commenters 
mentioned  that  the  proposed  regulation 
improperly  references  proposed 
§  488.206(c). 

Response:  The  reference  to  proposed 
§  488.206(c)  has  not  been  included  in 
the  final  rule  as  §  488.426  has  been 
revised  to  include  closiue  and  transfer 
of  residents  in  NFs  and  SNF/NFs. 

Comment:  One  commenter  suggested 
that  the  term  "Medicaid  facility"  be 
changed  to  read  "Medicaid  certified 
facility  "  so  as  not  to  give  the  false 
impression  that  a  facility  must  be  100 
percent  Medicaid  in  order  for  these 
provisions  to  apply. 

Response:  The  term  "Medicaid 
facility"  is  commonly  used  to  designate 


Medicaid  certification,  regardless  of 
whether  or  not  the  entire  facility  is 
occupied  by  Medicaid  eligible  patients. 
Proposed  §  488.228    Alternative  or 

Additional  State 
Remedies    (now  incorporated  in 

§488.406) 
Proposed  §  488.230    Civil  Money 

Penalties 
In  the  final  rule,  we  are  redesignating 
proposed  §  488.230  as  the  following 
sections: 


Redesignated  Section 

Proposed 
§488230 

§488.430    CMP:  Basis  for  im- 

(a) 

posing  penalty. 

§488.432    CMP:  When  penaNy 

(b) 

is  collected. 

§488.434    CMP:  Notice  of  pen- 

(c). (d) 

alty. 

§488.436    CMP:      Waivef      of 

(e) 

hearing,  reduction  of  penalty 

amount. 

§488.438    CMP:     Anwunt     of 

(f).(g) 

penalty. 

§488.440    CMP:  Effective  date 

(h),  (i) 

and  duration  of  penalty. 

§488.442    CMP:  Due  date  for 

(i) 

paynient  of  penalty. 

§488.444    CMP:  Settlement  of 

(k) 

penalty. 

Comment:  We  received  many  general 
comments  regarding  civil  money 
penalties.  A  few  commenters  who 
supported  this  provision  of  the 
regulation  stated  they  believed  in  a  swift 
and  certain  fine  structure  which  is 
mandatory  in  nature  and  imposed 
directly  on  ownership. 

Response:  We  appreciate  the  support 
of  these  commenters  who  realize  that 
civil  money  penalties  can  be  an  effective 
remedy  to  encourage  prompt 
compliance  with  participation 
requirements  as  well  as  to  promote  the 
continued  rendering  of  quality  health 
care  in  a  safe  environment. 

Comment:  One  commenter  suggested 
that  we  prohibit  the  recoupment  of  fines 
through  rate  increases. 

Response:  We  do  not  accept  this 
suggestion.  Incorporating  provisions  to 
address  the  facility's  recoupment  of 
penalties  through  rate  increases  is 
beyond  the  scope  of  this  rule  which 
addresses  the  survey,  certification  and 
enforcement  for  skilled  nursing  facilities 
and  nursing  facilities. 

Comment:  Several  other  commenters 
beheved  civil  money  penalties  do  not 
work,  are  not  the  answer,  serve  no 
purpose  or  are  an  insult  to 
professionals. 

Response:  We  do  not  agree  with  these 
conunents.  We  have  the  statutory 
responsibility  to  do  what  is  necessary  to 
promote  the  continued  health  and  safety 
of  residents  in  long  term  care  facilities. 


We  cannot  say  at  this  point  that  civil 
money  penalties  do  not  work.  We  can 
say  the  Congress  perceived  the 
effectiveness  of  this  remedy  and 
included  it  among  the  other  remedies 
established  to  encourage  prompt 
compliance  vfith  participation 
requirements. 

Comment:  A  few  commenters  stated 
that  civil  money  penalties  are  not 
necessary,  as  there  is  an  extensive  list  of 
available  remedies. 

Response:  We  agree  that  there  are 
many  available  remedies  that  can  be 
used.  We  are  including  at  §  488404  the 
factors  to  be  considered  when  selecting 
the  most  effective  enforcement  remedy. 
OBRA  '87  included  revised  and 
expanded  authority  for  the  enforcement 
of  the  Federal  participation 
requirements  for  long-term  care 
facilities  which  allow  State  and  Federal 
governments  to  choose  the  most 
effective  remedy  to  encourage  rapid 
compUance  with  participation 
requirements.  We  do  not  agree  with  the 
statement  that  civil  money  penalties  are 
not  necessary,  because  using  civil 
money  penalties  as  a  remedy  provides 
another  enforcement  option  for 
addressing  the  unique  characteristics  of 
each  case  of  facility  noncompliance. 

Comment:  A  few  commenters  said 
that  civil  money  penalties  are  not  fair 
and  must  be  reasonable  and  realistic. 

Response:  The  ranges  in  the  amoimts 
of  the  civil  money  penalties  are 
commensurate  with  the  level  of  SNF  or 
NF  noncompliance  and,  we  believe, 
permit  penalties  to  be  imposed  in  a  fair, 
reasonable  and  realistic  manner.  In  fact, 
the  higher  and  wider  range  of  fines 
($3,050  to  $10,000  per  day)  is  reserved 
for  immediate  jeopardy  deficiencies, 
even  though  these  deficiencies  account 
for  a  very  small  minority  of  the  cases  of 
noncomphance. 

Comment:  Several  commwiters 
expressed  concern  that  civil  money 
penalties  will  drive  up  the  cost  to  the 
taxpayer  and  increase  the  govenunent's 
debt. 

Response:  Increased  cost  to  taxpayers 
as  a  result  of  civil  money  penalties  is 
possible  if  civil  money  penalties  are 
imposed  on  publicly  funded  facilities. 
To  the  extent  that  such  a  provider's 
operation  is  characterized  by 
deficiencies,  and  costs  are  excessive, 
financial  burdens  are  imposed  on  the 
taxpayers.  However,  the  money 
collected  fi-om  penalties  does  not 
increase  the  Federal  debt  as  it  is 
returned  to  the  Medicare  Trust  Fund  or 
is  earmarked  for  the  protection  of  the 
health  or  property  of  Medicaid 
residents.  Therefore,  money  is  indirectly 
returned  to  the  taxpayers'  benefit. 
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Comment:  Several  coounenters 
expressed  the  concern  that  civil  money 
penalties  could  cause  small, 
independent,  primarily  Medicaid 
supported,  rural  facilities  to  be  closed 
down,  possibly  displacing  residents 
from  their  community  home. 

Response:  We  reject  this  argument. 
Sections  1819(h)(2)(B)(ii)  and 
1919(hM3)lCM«i)  of  the  Act  state  that  the 
Secretary  or  the  State  may  (emphasis 
added)  impose  a  civil  money  petialty.  A 
civil  money  penalty  need  not  be 
imposed  in  every  situation  The  Act 
provides  the  Secretary  and  the  State  the 
authority  to  choose  a  remedy  which 
corresponds  to  the  unique 
characteristics  of  each  case.  In  addition, 
§  488  438  states  that  a  fiaciHt)-'s  fmancial 
condition  is  a  factor  consideTed  in 
determining  the  amount  of  the  civil 
money  penalty. 

CotmneiU:  Several  commenters  ai9 
concerned  that  the  imposition  of  civil 
money  penalties  could  detract  from 
resident  care  or  redirect  funds  that 
could  be  used  to  continue  lo  improve 
care. 

Response:  We  do  aot  accept  this 
comment.  First,  the  money  that  i* 
collected  bom  civil  mooey  penalties  >s 
either  transfeirad  into  the  Medicare 
Trust  Fund  or  is  earmarked  for  the 
protectioa  of  Medicaid  residents'  health 
or  property.  Second,  as  soon  as 
substantial  compliance  is  achieved,  civil 
mooey  penalties  are  discontinued. 
Therefore,  the  facility  is  in  control  of 
how  much  money  it  ultimately  is 
responsible  for  pa>ing;  that  is,  the 
sooner  it  onrrects  deficieBcies.  the  less 
penalties  it  will  pay. 

Comment:  A  pioTessionai  organization 
commented  that  the  proposed  section 
on  civil  money  penalties  does  not  reflect 
all  of  the  points  discussed  by  the 
Institute  of  Medicine  in  its  study. 
Improving  the  Quality  of  Care  in 
Nursinfi  Homes  (1986).  The  Institute  of 
Medicine  envisioned  civil  money 
penalties  as  a  valiiable  enforcement  tool 
which  could  be  applied  in  amounts 
appropriate  to  the  seriousness,  duration 
and  rei}eat  occurrence  of  the  violation. 
It  recommended  prompt,  short  hearings 
on  the  imposition  of  the  remedy,  that 
fines  be  large  enough  to  be  more  costly 
than  the  violation,  and  that  Gnes  be 
versatile  enough  to  be  used  to  correct 
minor  violations,  as  well  as  to 
immediately  punish  life  threatening 
violations. 

Response:  We  believe  the  regulatory 
provisions  for  civil  money  penalties 
encompass  the  above  referenced  points 
from  the  faistitute  of  Medicine.  The  only 
point  of  departure  is  the  suggestion  with 
regard  to  promptness.  Section  11 28 A  of 
the  Act  requires  that  a  hearing  be 


provided  to  a  provider  that  properly 
requests  one  before  HCFA  collects  a 
civil  money  penalty.  Section  1919(h)(8) 
of  the  Act  requires  the  Stale  to  offer  a 
hearing  l)efore  collecting  a  civil  money 
penalty. 

Comment:  One  commenter  suggested 
that  the  civil  money  penalty  system  be 
changed  to  a  monetary  award  program. 
Facilities  in  compliance  with  the 
regulations  would  be  rewarded.  This 
would  lead  to  improved  resident  care 
and  provide  an  incentive  for  the 
etnployees. 

Response:  We  do  not  accept  this 
comment  Provisions  for  dvil  money 
penalties  are  located  in  sections 
1819(h)(2)(B)(ii),  1919(h)(2)(A)(ii)  and 
1919(h)(3)(C)(ii)  of  the  Act  as  part  of  an 
enforcement  process.  They  are  options 
that  the  Secretary  and  the  State  may 
exercise  when  SNFs  and  NFs  are  not  in 
substantial  compliance  with 
participation  requirements.  Removing 
civil  money  penalties  as  an  eofbroeineat 
option  and  substituting  a  monetary 
reward  system  would  not  reflect  the  law 
as  written.  For  participants  in  the 
Medicaid  program,  the  Stat«  may 
separately  establish  a  program  to 
reward,  throu^  public  recognition  or 
incentive  payments,  or  both,  providers 
that  provide  the  highest  quality  care. 
This  reward  provision  is  specified  at 
§488  303  of  this  rule. 

Comment:  Several  State  civil 
monetary  penalty  systems  were 
submitted  with  the  comments  on  the 
proposed  rule  for  review.  DifEerent 
commenters  recommended  that  HCFA 
adopt  and/or  evaluate  these  dvil  money 
penalty  systems. 

Response:  Before  developing 
regulations  for  civil  money  penalties, 
we  met  with  the  nursing  home  industry, 
consumer  groups  and  government 
entities  to  obtain  input  in  the 
development  of  the  proposed  rule.  In 
addition,  we  reviewed  a  variety  of  State 
dvil  money  penalty  systems.  We  do  not 
believe  we  have  sufficient  data  at  this 
time  to  justify  abandoning  the  system 
we  developed  in  the  proposed  rule  in 
favor  of  another  or  to  cause  us  to 
consider  any  State's  program  to  be  more 
effective  than  the  dvU  money  penalty 
system  in  the  regulation  at  this  time. 

Comment:  One  commenter  suggested 
changing  "HCFA  or  the  State  may 
impose*   *   •  "  to  "Ht^^^A  or  the  State 
shall  impose  *  *  "'^  at  proposed 
§  488.230(a)(1).  The  coramenter's 
rationale  is  that  if  facilities  are  required 
to  pay  for  every  instance  of 
noncompliance,  compliance  would  be 
maintained  and  additional  funds  could 
be  used  to  support  critical  areas,  such 
as.  Long  Term  Care  Ombwdsman 
Programs. 


Response:  The  legulation  refleds  the 
corresponding  provisions  of  the  Ad. 
The  Act  permits  HCFA's  and  the  States' 
discretion  ia  the  imposition  of  this 
enforcement  remedy.  The  Federal 
government  cannot  require  the  States  to 
use  this  remedy  in  every  instance  of 
noncompliance,  nor  must  it  choose  this 
remedy  itself  in  every  instance  of 
noncorapUance. 

CommeaL  Another  coffiXDenter 
suggested  that  HCFA  interpret  its 
authority  to  include  the  delegation  of 
the  imposition  of  dvil  mooey  penalties 
to  the  States  (or  Medicare  purposes 
when  HCFA  determines  that  it  is 
appropriate.  The  commenter  also 
suggested  the  State  could  necommend  a 
civil  money  penalty.  HCFA  could 
monitor  the  State's  perlormance  in  this 
area  and  iiinds  collected  could  o^et 
State  costs  in  perioimii^  this  tasL 

Response:  The  Ad  does  not  permit 
the  Secretary  to  delegate  the  authority  to 
impose  a  dvil  money  penalty  on  a 
Medicare  partidpating  facility  to  the 
State.  Section  1819(hM2)  of  the  Act 
charges  the  Secretary,  upon  the 
recomaKndatioa  of  the  State,  with  the 
authority  to  impoae  remedies.  HCFA's 
decision  to  monitor  a  State's 
performance  does  not  hinge  on  the 
imposition  of  civil  mooey  penalties. 
Further,  any  civil  oMoey  penalties 
coUeded  under  Medicare  will  be 
returned  to  the  Medicare  Trtist  Fund. 

Comment:  A  few  coounenters  are 
concerned  that  the  proposed  definition 
of  deficiency  will  make  any  failure  to 
comply,  no  matter  how  snudl.  subjed  to 
a  fine. 

Response:  We  agree  with  the 
conunenters'  concern  that,  as  described 
in  the  proposed  rule,  very  minimal 
deficiencies  could  be  subject  to  civil 
money  penalties.  As  a  result,  we  revised 
the  rule  and  developed  enforcement 
action  categories  which  correspond  to 
the  seriousness  of  the  deficiendes. 
These  enforcement  action  categories  are 
described  at  §  488.408.  Seledion  of 
remedies. 

Also,  as  discussed  previously  in  this 
preamble,  we  are  accepting  the 
commenters'  implicit  suggestion  to 
incorporate  the  concept  of  substantial 
compliance  as  a  standard  SNFs  and  NFs 
must  meet  to  participate  in  the  Medicare 
and  Medicaid  programs.  Using  the 
standard  of  performance  of  substantial 
coiapliance  for  these  providers  ensures 
virtual  compliance  with  sedions 
1819(b).  (c),  and  (d)  and  1919(b).  (c). 
and  (d)  of  the  Act  because  the  type  of 
deficiency  tolerated  under  a  qthciantial 
compliance  standard  is  very  limited.  We 
6ie  defining  substantial  Ttmplianrf  at 
§  488.301.  We  consider  substantial 
compliance  to  satisfy  a  Cacility's 


obligation  to  meet  reqiurements. 
Therefore,  facilities  in  substantial 
/    compliance  adequately  protect  the 
health  and  safety  of  nursing  home 
residents  and  will  not  be  subjed  to  a 
dvil  money  penalty. 

Section  486.430    Basis  for  Imposing 
Penalty 

Comment:  Several  commenters  were 
confused  and  requested  that  we  clarify 
the  number  of  days  of  noncompliance 
between  two  certifications  of 
compliance  at  proposed  §488. 230(a)(2). 

Response:  We  revised  this  paragraph 
of  the  rule  and  redesignated  it  as 
§  488.430(b).  It  now  provides  that  HCFA 
or  the  State  may  impose  a  civil  money 
penalty  for  the  number  of  days  of  past 
noncompliance  since  the  last  standard 
survey,  including  the  days  of  iimnediate 
jeopardy.  We  believe  that  this  revision 
implements  sections  1819(h)  and 
1919(h)  of  the  Ad.  which  state  that  if  a 
facility  meets  the  requirements  of 
subsections  (b),  (c),  and  (d),  but  as  of  a 
previous  period  did  not  meet  such 
requirements,  a  dvil  money  penalty 
could  be  imposed  for  the  days  in  which 
the  facility  was  not  in  compliance  with 
the  requirements.  We  believe  this 
statutory  provision  permits  a  civil 
money  penalty  to  be  imposed  whenever 
there  is  past  noncompliance  with  the 
participation  requirements  between 
standard  surveys.  The  following 
example  illustrates  one  application  of 
this  provision:  A  facifity  had  a  siuvey 
on  July  1, 1993.  and  it  was  in  substantial 
compliance  with  all  of  the  participation 
requirements.  During  the  orientation 
tour  at  the  next  survey,  June  15, 1994, 
surveyors  observed  questionable 
infection  control  procedures.  This 
observation  prompted  the  surveyors  to 
further  examine  records  and  the 
fadUty's  infection  control  prtjgram.  This 
examination  indicated  that  the  focility 
was  out  of  compliance  with  infection 
control  requirements  (§483.65)  from 
Odober  15  to  Odober  30, 1993. 
However,  at  the  time  of  the  Jime  IS, 
1994,  survey,  the  facility  was  again  in 
substantial  compliance  with 
partidpation  requirements,  llie  number 
of  days  of  noncompliance  would  be  16, 
which  is  the  number  of  days  between 
(and  including)  Odober  15  and  Odober 
30.  This  noncompUance  existed  for  16 
days,  but  it  did  not  exist  at  the  time  of 
either  siuvey. 

Although  we  may  have  discretion 
with  resped  to  the  selection  of  remedies 
to  address  noncompliance  that  is 
correded  by  the  time  of  a  survey,  it  is 
likely  that  we  would  give  serious 
consideration  to  civil  money  penalties 
in  such  cases.  The  Ad,  at  sections 
1819(hKl)  and  1919(h)  (1)  and  (3), 


expressly  authorizes  the  impositions  of 
these  sanctions  even  if,  at  the  time  of 
the  survey,  the  faciUty  is  in  substantial 
compliance. 

Comment:  Another  conunenter 
suggested  incorporating  language  M^ch 
says.  "HCFA  or  the  State  may  impose  a 
civil  money  penalty  for  the  number  of 
days  of  noncompUance  between  two 
certifications  of  compliance  if  the 
deficiency  was  at  a  severity  level  of  4 
and  the  Eadlity  could  have  prevented 
it." 

Response:  We  do  not  accept  this 
suggestion.  Adding  this  language 
narrows  the  authority  of  the  Secretary 
and  the  State.  Limiting  this  enforcement 
authority  could  allow  noncompliance  to 
go  unsanctioned:  We  see  no  justification 
for  narrowing  this  authority. 

Comment:  A  consumer  organization 
specifically  recommeaded  we  clarify 
proposed  §  488.230(a)(2)  to  say.  "the 
penalty  accrues  as  of  the  first  day  that 
noncompliance  existed  in  a  previous 
period."  Resident  records  or  resident 
witnesses  with  corroboration  would  be 
sufficient  evidence  to  determine 
noncompliance. 

Response:  In  this  final  rule,  we  are 
revising  this  paragraph  to  provide  that 
HCFA  or  the  State  may  impose  a  civil 
money  penalty  for  the  number  of  days 
of  past  noncompliance  since  the  last 
standard  survey,  including  the  number 
of  days  of  immediate  jeopardy.  It  is 
evident  in  this  situation  the  civil  money 
penalty  could  be  imposed  for  all  of  the 
days  of  noncompliance.  We  do  not 
accept  the  suggestion  to  incorporate  into 
the  regulation  what  spedfic  evidence 
must  be  used  to  determine 
noncompliance,  as  each  situation  of 
noncompliance  is  unique. 

Comment:  Several  conunenters 
recommended  that  the  word  "impose" 
be  changed  to  "collect"  at  proposed 
§  488.230(a)(2).  since  the  Ad  authorizes 
the  use  of  civil  money  penalties  for  past 
noncompliance  that  has  been  correded. 
Response:  While  it  is  true  that  the  Ad 
spedfies  that  a  civil  money  penalty  may 
be  imposed  for  past  noncompliance  that 
has  been  correded,  it  is  not  necessarily 
true  that  a  dvil  money  penalty  will  be 
coUeded  in  every  case.  For  instance,  if 
a  facility  prevails  at  a  hearing,  a  dvil 
money  penalty  will  not  be  coUeded. 
Accordingly,  we  are  not  adopting  this 
reconunendation. 

Comment:  A  provider  organization 
suggested  that  we  expand  proposed 
§  488.230(b)  by  adding.  "(2)  HCFA  iviU 
not  and  the  State  may  not  impose  a  dvil 
money  penalty  on  a  fiiciUty  that  is  being 
terminated  or  is  imder  temporary 
management  or  a  denial  of  payment  for 
aU  new  admissions,  except  for  a  denial 


of  payment  imder  paragraph  (aKl)  of 
(proposed)  §488.217." 

Response:  The  purpose  of  aU 
remedies  is  to  proted  residents  against 
inadequate  care  and  to  motivate 
providers  to  promptly  comply  with  the 
participation  requirements  so  they  may 
continue  to  provide  quality  services. 
Sections  1819(h)  and  1919(h)  of  the  Ad 
spedfy  that  the  State  or  HCFA  may 
impose  multiple  sanctions  to  achieve 
these  purposes.  Limiting  the  authority 
of  the  Secretary  and  the  State,  as 
suggested  by  this  comment,  would 
reduce  the  ability  of  the  Secretary  and 
the  State  to  tailor  remedies  to  fit  each 
unique  situation  of  noncompliance, 
particularly  those  situations  in  which 
multiple  remedies  are  warranted.  If 
HCFA  or  the  State  chooses  to  impose  a 
remedy,  the  procedures  set  forth  in 
§§  488.404  and  488.408  of  this  rule  are 
followed  to  determine  the  most 
appropriate  remedy  or  remedies. 

Section  488.432    When  Penalty  Is 
Collected 

Comment:  Many  commenters 
questioned  the  proposed  provisions  of 
§  488.230(b)  which  stated  that  HCFA 
will  not  and  the  State  may  not  impose 
a  civil  money  penalty  while  the  fadUty 
has  a  hearing  pendiiig  on  the  imposition 
of  a  remedy.  A  few  commenters 
reconunended  that  the  word  "impose" 
be  changed  to  "colled"  at  §  488.230(b). 
Conunenters  wanted  more  information 
about: 

•  When  a  fine  begins: 

•  Whether  a  fine  is  assessed  for  the 
days  between  the  survey  date  and  the 
hearing  date,  or  only  for  days  after  the 
hearing  date; 

•  Woether  there  is  a  confUd  between 
§  488.230(b)  and  §  488.230(1)  of  the 
proposed  rule. 

The  commenters'  recommendations 
included: 

•  Stop  the  assessment  of  dvil  money 
penalties  on  the  date  that  a  formal 
hearing  is  requested.  If  the  appeal 
outcome  upholds  the  remedy  then  the 
dvil  money  penalty  is  imposed 
retroactive  to  the  date  that  the  appeal 
was  requested. 

•  Permit  the  States  and  HCFA  to 
irtapose  but  not  colled  a  civil  money 
penalty  during  the  pendency  of  any 
hearing.  The  penalty  would  acciunulate 
during  the  appeal  until  the  deficiency  is 
correded  or  the  appeal  is  decided:  and 

•  Do  not  stop  the  clock  from  rurming 
on  a  civil  money  penalty  while  the 
appeal  is  pending,  as  this  can  insulate 
noncompliant  facilities  against  the 
imposition  of  these  penalties. 

Response:  We  are  revising 
redesignated  §  488.432  to  be  more 
spedfic  and  discuss  when  penalties  are 
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collectad.  We  say  that,  wheo  a  facility 
requests  a  hearing  on  die 
noncompliaxKe  which  led  to  the 
imposition  of  the  civil  money  penalty. 
HCFA  or  the  State  will  not  initiate 
collectioa  of  the  penalty  until  a  final 
administrative  decision  is  rendered 
which  upholds  the  detennination  of 
noncompliance. 

If  a  facihty  does  not  request  a  bearing 
within  the  time  period  for  requesting  a 
hearing,  collectioa  of  the  penalty  will 
begin  when  the  bciUty  achieves 
substantial  compliance  or  is  terminated. 
If  a  facility  waives  its  right  to  a  hearing 
in  writing  within  60  days  of  the  date  of 
the  notice  of  intent  to  impose  the 
penalty,  collection  is  initiated  when  the 
facility  achieves  substantial  compliance 
with  the  participation  requirements  or  is 
terminated.  This  section  now  reiereDoea 
§  488.440.  which  discusses  the  accrtial 
of  the  civil  money  penalty  and 
computation  and  notice  of  the  amount 
due,  and  §488.442,  which  discusses 
when  payments  for  civil  money 
penalties  are  due. 

Comment:  A  commenter  stated  the 
proposed  regulation  does  not  permit  the 
survey  agency  to  impose  a  remedy  for  a 
second  deficiency  found  as  a  result  of  a 
complaint  survey  until  a  pending 
hearing  on  a  daficieacy  ciled  from  a 
previous  sunrey  is  ooocluded. 

flfsponse;  This  regulatory  provision 
does  not  compromise  the  abihty  of  the 
Secretary  or  the  State  to  impose  another 
remedy  if  one  is  warranted  for  a  second 
situation  of  noncorapUance  before  a 
final  administrative  decision  is 
concluded  on  the  first  situation  of 
noncompliance  which  has  led  to  the 
pending  imposition  of  a  civil  money 
penalty  However,  if  a  civil  money 
penalty  is  the  preferred  remedy  for  the 
second  instance  of  noncompliance,  as  it 
was  for  the  first,  it  will  not  be  collected 
until  the  final  administrative  decision 
supporting  its  imposition  is  concluded. 
In  this  case,  the  ^ate  or  HCFA  could 
increase  the  civil  money  penalty 
amount  if  the  noncompliance  found 
later  creates  a  situation  of  immediate 
jeopardy.  If  the  second  situation  of 
noncompUance  results  from  repeated 
deficiencies.  HCFA  or  the  State  would 
increase  the  civil  money  penalty. 
However,  the  noncompliance  found  at  a 
later  time  may  warrant  a  remedy  other 
than  a  civil  money  penalty  which  could 
be  imposed  before  there  is  a  final 
administrative  decision  on  the  first 
situation  of  noncompliance. 

Comment:  We  received  many 
comments  stating  that  the  proposed 
process  will  precipitate  prolonged 
appeals  without  civil  money  penalties 
ever  being  assessed. 


Response:  Tha  Act  requires  that  an 
administrative  appeal  be  provided 
before  civil  money  penalties  are 
collected.  Even  a  prolonged  appeals 
process  does  not  eUminate  the  civil 
money  penalty  unless  the  facility 
prevails  at  the  hearing.  For  example,  if 
a  provider  achieves  substantial 
compliance  by  the  time  of  the  appeal, 
the  correction  is  only  relevant  hvun  the 
standpoint  of  the  number  of  days  the 
penalty  applies.  The  fact  that  a  facility 
achieves  substantial  compliance  before 
the  hearing  does  not  eliminate  the  need 
for  the  hearing.  If  the  facility  does  not 
prevail  in  the  hearing,  the  dvil  money 
penalty  is  collectible  for  each  day  of 
noncompliance. 

Comment:  Commenters  endorsed 
incorporating  a  variety  of  ideas  into  the 
final  rule  to  discourage  frivolous 
appeals,  including  the  following: 
provide  for  the  accrual  of  interest 
pending  appeal  at  a  rate  fixed  by  die 
State,  stipulate  that  attorney  fees  vrill 
not  be  paid  and  are  not  an  allowable 
cost  if  the  appeal  is  unsuccessful,  and, 
as  stated  in  the  Institute  of  Medicine 
Report,  deny  payment  of  provider  fees 
for  unsuccessful  appeals  of  survey 
related  costs.  Another  commenter 
requested  the  rule  be  revised  to  include 
that  ^ilities  no<  be  allowed  to  claim  on 
State  or  Federal  income  taxes  civil 
money  penalties  and  legal  expenses 
upheld  on  appeal. 

Response:  We  do  not  support  these 
revisions.  It  would  not  be  fair  practice 
to  assess  interest  on  a  civil  money 
penalty  before  the  provider  .knows  the 
outcome  of  the  hearing  on  the 
imposition  of  that  penalty.  To  charge 
interest  for  the  time  period  during 
which  a  heering  is  pending  would  be 
tantamount  to  punishing  the  provider 
for  exercising  its  right  to  have  ta 
administrative  bearing,  as  provided  for 
in  sections  1128A(c)(2)  and  1919(hM8) 
of  the  Act.  Regarding  the  comments 
about  attorney  fees,  other  provider  costs 
and  income  taxes,  these  payment  issues 
are  not  addressed  in  the  Act  and  are 
beyond  the  scope  of  this  regulation. 

Section  488. 434    Notice  of  Penalty 

Comment:  One  commenter  asked  fiar 
further  clarification  of  HCFA  notice  of 
penally  and  State  notice  of  penalty 
provisions  of  the  regulation. 

Response:  We  revised  the  content  of 
§  488.434  to  be  more  specific  regarding 
the  notice  of  intent  to  impose  the 
penalty.  The  rule  now  stales  that,  when 
HCFA  proposes  to  impose  a  civil  money 
penalty,  it  %vould  deliver  or  send  to  the 
provider  written  notice  of  its  intent  to 
impose  the  penalty.  The  notice  woidd 
include  reference  to  the  statutwy  basis 
for  the  penalty:  the  nature  of  the 


noncompliance:  the  amount  of  the 
penalty  per  day  of  noncompUance:  any 
factors  specified  in  §  488.438(f)  that 
were  considered  when  determining  the 
amount  per  day  of  the  proposed  poialty; 
the  date  the  penalty  starts  accruing; 
when  the  penalty  will  stop  accruing: 
when  collection  of  the  penalty  will  be 
made;  and  instructions  for  responding 
to  the  notice.  These  instructions  would 
Include  a  specific  statement  of  the 
facihty's  right  to  a  heering  and  the 
implications  of  waiving  a  hearing. 

The  rule  now  states  that,  when  the 
State  imposes  a  civil  money  penalty  in 
the  case  of  any  non-State  operated 
nursing  fadUty,  the  State  must  nodfy 
the  facility  in  accordance  with  State 
procedures;  however,  the  State's  notice 
must  be  written  and  it  must  include,  at 
a  minimum,  the  inibrmation  specified 
in  the  HCFA  notice  of  penalty  as  stated 
above. 

Comment:  A  few  commenters  were 
concerned  about  implementation  of 
civil  money  penalties  if  HCFA  could  not 
issue  the  notice  in  a  timely  manner. 

Response:  Although  HCFA  and  the 
State  will  proceed  quickly  to  issue 
notice  of  the  imposition  of  the  civil 
money  penalty,  its  imposition  does  not 
hinge  on  specified  notification 
timeframes.  The  notice  of  the 
imposition  of  the  penalty  is  not  required 
before  a  civil  money  penalty  can  start  to 
accrue,  siuce  the  Act  permits  the 
imposition  of  civil  money  penalties  for 
past  violations  that  have  been  corrected. 
and  the  penalty  may  start  accruing  as 
early  as  the  date  the  facility  was  &st  out 
of  compliance.  For  these  reasons,  in 
§  488.402,  we  exclude  the  civil  money 
{>enalty  remedy  in  the  discussion  of  the 
notification  requirements  when 
remedies  are  imposed. 

Comment:  One  provider  organization 
recommended  revising  the  notice  of 
penalty  section  to  specify  that  the  State 
sends  the  notice  via  certified  mail  in  all 
cases  except  State  operated  facihties 
and  other  facihties  when  HCFA  is 
imposing  the  penalty  based  on  a 
validation  survey.  Tliis  comment  also 
hsted  speciHcs  to  be  included  in  the 
notice. 

Another  commenter  recommended 
that  the  notification  requirements  HCFA 
uses  when  it  imposes  the  civil  money 
penalty  must  also  be  the  minimal 
standards  applied  to  the  State,  instead 
of  allowing  the  State's  notice  to  be 
prepared  in  accordance  with  State's 
procedures. 

Response:  We  are  not  accepting  the 
suggestion  that  the  notice  be  sent  via 
certiHed  mail  because  this  would 
preclude  sending  a  vaUd  notice  via 
other  means,  such  as  telefax,  telegram, 
conmiercial  overnight  delivery  services. 


or  other  means  that  may  be  faster.  In 
fact,  for  these  reasons  we  are  revising 
this  section  of  the  rule  to  eliminate  the 
requirement  that  the  notice  be  sent  by 
mail  with  a  return  receipt  requested. 
Also,  to  have  the  State  send  die  penalty 
notice  to  Medicare  participating 
facilities  and  to  dually  participating 
facihties.  as  the  commenter  suggests, 
would  he  inappropriate  as  HCFA 
provides  notices  for  Medicare  facihties. 

We  accept  the  comment  to  require 
that  the  contents  included  in  the  HCFA 
notice  of  penalty  be  amtaiaed  in  the 
State  notice  of  penalty.  Accordingly,  as 
stated  in  a  previous  resptmse.  we  are 
revising  redesignated  §  488.434  to 
provide  that  the  State  must  notify  the 
focihty  in  accordance  with  State 
procedures  for  all  non-State  operated 
NFs  when  the  State  takes  the  action: 
however,  the  State's  notice  must  be 
written  and  must  include,  at  a 
minimum,  the  information  specified  in 
redesi^iated  §  488.434(a).  This  revision 
is  consistent  with  existing  policy  in 
prescribing  the  content  of  State  notices 
in  Medicaid  provider  termination  cases 
and  other  Medicaid  and  AFDC  matters. 

Section  488.436     Waiver  of  Hearing: 
Reduction  of  Penalty  Amount 

Comment  We  received  many 
comments  (^posing  the  facihty's 
opportunity  to  have  a  35  percent 
reduction  in  the  civil  nMney  penalty  if 
the  facihty  waived  its  right  to  a  hearing. 
Commenteis  said  that  this  provision  is 
inappropriate  in  the  regulatory  process, 
not  reflective  of  CongrMsional  intent, 
insulting,  tantamount  to  blackmail  and 
plea  bargaining  and  without  statutory 
basis  for  offering  a  bonus  to  providers 
who  waive  their  appeal  ri^ts.  Some 
commenters  objected  to  the  35  percent 
reduction  if  a  facility  waives  its  ri^t  to 
a  hearing  because  they  felt  a  justified 
penalty  should  be  imposed  v«thout  any 
compromise  or  reduction.  Another 
commenter  stated  that,  if  the  penalties 
reflect  the  deficiencies,  then  reducing 
the  penalty  amount  makes  the  penalty 
lose  some  of  its  deterrent  value.  One 
commenter  was  concerned  that  the 
waiver  of  hearing  provision,  as  written, 
may  induce  HCFA  or  the  State  to  inflate 
the  penalty.  Then,  if  the  penalty  is 
reduced  35  percent  because  of  the 
waiver,  the  fine  amount  is  the  amount 
it  would  have  been  heicxe  the  reduction. 

A  commenter  agreed  with  this 
regulatory  provision  on  waiver  of  a 
hearing  and  stated  that  this  is 
appropriate  since  informal  conflict 
resolution  can  be  used  to  ehminate 
misunderstandings  or  deficiencies  that 
are  not  supported  by  the  evidence. 

Response:  The  35  percent  redaction 
in  the  civil  mon^  penalty  afibrded 


providers  far  waiver  of  right  to  ^»p«ai 
is  based  on  a  State  model  (§  488.436). 
Providers  are  free  to  reject  the  option  to 
waive  the  right  to  a  hearing.  The  iirtent 
behind  this  regulatory  provisicm  is  to 
encourage  facihties  to  carefidly  consider 
their  position  in  terms  of  substantial 
compliance,  as  well  as  the  costs  they 
wall  incur  m  hUgating  the  matter,  before 
tying  up  already  overburdened  hearing 
resources. 

Also,  if  we  are  not  confronted  with 
the  administrative  costs  of  htigation,  we 
beUeve  we  should  consider  ofiisetting 
civil  money  penalty  amounts 
accordingly.  On  its  face,  these  waiver 
provisions  could  seem  to  lessen  the 
deterrent  vahie  of  the  civil  money 
penahy.  However,  a  35  percent 
reduction  of  a  $10,000  per  day  civil 
money  penalty  leaves  a  penalty  amount 
of  $6,500  per  each  day  of 
noncompliance,  and  this  is  a  significant 
deterrent  to  continued  nonctMnpliance. 

We  disagree  with  the  comment  that 
the  waiver  provision  may  induce  HCFA 
or  the  State  to  inflate  the  penalty 
because  the  per  day  amount  of  the  dvil 
money  penalty  will  be  determined 
before  the  fadhty  would  have  the 
opportunity  to  exercise  its  option  to 
waive  a  hearing.  This  is  because  the 
notice  of  the  intent  to  impose  the 
penalty  includes  the  amount  of  the 
penalty  per  day  of  noncomphance.  as 
well  as  the  option  to  waive  the  hearing. 

Regarding  dilute  resolution,  we 
appreciate  the  support  of  this 
commenter  and  agree  that  dispute 
resolution  is  an  appropriate  vehicle 
afforded  the  provider  to  address  survey 
finding  issues. 

Comment:  One  commenter  stated  that 
the  waiver  should  not  permit  the  fadhty 
to  deny  the  existence  of  the  deficiency 
for  the  purpose  of  determining  whether 
repeat  violations  exist 

Response:  The  opportunity  to  waive 
the  right  to  a  hearing  and  consequently 
receive  a  35  percent  reduction  in  the 
amount  of  the  dvil  money  penahy  does 
not  permit  the  facihty  to  deny  the 
existence  of  deficiencies  for  any 
purpose,  nor  will  waiver  of  the  right  to 
a  hearing  remove  the  defidendes  from 
the  facihty's  record.  When  a  facihty 
waives  its  right  to  a  hearing,  it  is  in 
effed  not  contesting  the  defidency. 

Comment:  Ckie  commenter  suggested 
replacing  may  with  must  as  alternative 
language  indicating  that.  "HCFA  m  the 
State  must  reduce  the  dvil  money 
penalty."  A  few  comnienters  stated  that 
the  language  used  in  the  preamble 
regarding  proposed  §  488.230(e)  renders 
the  reduction  in  the  penalty  mandatary, 
and  the  language  used  in  the  regulation 
text  is  permissive. 


Response:  We  erred  in  the  proposed 
text.  We  accept  the  si^gestion  and 
intended  to  ret^ure  that,  when  a  fecihty 
requests  a  waiver  of  a  hearing  in 
writing,  within  the  60  day  timeframe. 
HCFA  or  the  State  reduces  the  dvil 
money  penalty  amount  by  35  percent, 
and  we  are  revising  the  final  rule 
accordingly.  We  are  also  »A<itig  a 
paragraph  to  spedfy  that,  if  the  facihty 
does  not  waive  its  right  to  a  hearing,  in 
writing,  within  60  days  from  the  date  of 
the  notice  of  intent  to  impose  the 
penalty,  the  dvil  money  penalty  is  not 
reduced.  We  believe  the  specified 
timeframe  gives  the  provider  ample 
opportunity  to  decide  whether  or  not  to 
exerdse  its  option  to  waive  a  hearing. 

Comment  One  commenter  stated  that 
allowing  a  reduction  in  the  amount  of 
the  civil  money  penalty  will  necessitate 
that  States  develop  and  implement 
complicated  and  costly  accounting 
systems  for  recordkeeping  and  reporting 
purposes.  Another  commenter  suggested 
that  the  collection  of  dvil  money 
penalties  will  be  very  confusing  and 
they  would  rather  have  lower  penalty 
amounts  than  the  opportunity  for  a  35 
percent  reduction. 

Response:  Less  Utigation  as  a  resuk  of 
the  waiver  of  hearing  provision  more 
than  compensates  for  the  recordkeeping 
and  reporting  necessary  to  implement 
the  35  percent  reductions  in  dvil  money 
penalties.  We  are  striving  not  only  to 
reduce  litigation  costs  but  also  to  reduce 
the  considerable  investment  of  time 
necessary  to  prepare  for  and  partidpate 
in  a  hearing.  Imposing  lower  fine 
amounts  instead  of  allowing  the  35 
percent  reduction  for  a  waiver  is  not  in 
keeping  with  the  reasons,  as  stated 
above,  for  having  this  provision. 
Comment:  A  few  commenters 
requested  that  the  reduction  of  the  dvil 
money  penalty  amount  when  a  facihty 
waives  its  right  to  a  hearing  be  50 
f>ercent.  Another  suggestion  was 
permitting  a  redudion  of  up  to  35 
percent.  One  commenter  recommended 
the  percent  reduction  be  10  percent  and 
only  available  upon  prompt  payment. 

Response:  We  beUeve  that  35  percent 
is  reasonable  and  appropriate,  based  on 
our  review  of  an  existing  State  model, 
and  it  approximates  the  savings  vre 
believe  are  possible  by  not  litigating 
these  cases. 

Comment:  One  commenter  suggested 
that  the  waiver  of  appeal  rights 
submitted  be  trritten  and  that  50 
percent  of  the  dvil  money  penalty  be 
{laid  within  15  days  from  the  date  of 
notification. 

Response:  We  accept  the  suggestion 
that  the  waiver  be  in  writing  and  have 
made  this  revision  in  the  final  rule.  We 
do  not  accept  the  suggestion  that  50 
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percent  of  the  penalty  be  paid  within  15 
days  from  the  date  of  the  receipt  of  a 
request  to  waive  appeal  rights.  If  a 
focility  waives  its  right  to  request  a 
hearing  in  accordance  with  the 
provisions  specified  in  §488.436.  and 
subsequently  receives  a  35  percent 
reduction  in  the  amount  of  the  penalty 
owed,  we  do  not  beUeve  it  is  necessary 
to  also  offer  the  facility  the  opportunity 
to  pay  only  50  percent  of  the  civil 
money  penalty  at  that  time.  To  accept 
partial  payments  of  a  civil  money 
penalty  creates  an  unnecessary 
recordkeeping  system  and  detracts  from 
the  financial  incentive  to  motivate 
compliance  which  civil  money  penalties 
were  intended  to  create.  Also,  we 
specified  in  the  regulation  that  the 
entire  penalty  is  payable  on  the  due 
date,  and  that  date  would  be  15  days 
after  receipt  of  the  waiver  request  if  the 
facility  has  achieved  substantial 
compliance  with  the  requirements  or 
the  facility  has  been  terminated. 
However,  if  the  facility  has  not  achieved 
substantial  compliance  or  been 
terminated  when  the  waiver  request  is 
received,  the  civil  money  penally  would 
continue  to  accrue  until  the  facility 
achieves  substantial  compliance  or  is 
terminated.  The  due  dates  for  civil 
money  penalties  are  specified  in 
§488.442. 

Comment:  A  few  commenters 
proposed  that  the  number  of  days  in 
which  a  fadUty  may  request,  or  waive 
the  right  to,  a  hearing  be  changed.  The 
alternatives  were  10,  20  or  30  days. 

Response:  We  do  not  accept  the 
commenters'  recommendations  to 
change  the  number  of  days  in  which  a 
facility  may  request  or  waive  its  right  to 
a  hearing.  The  existing  60  day 
timeframe  to  request  a  hearing  has  been 
effective  in  accommodating  the  needs  of 
the  government  to  move  quickly  in 
situations  of  noncompliance  without 
unduly  compromising  the  due  process 
considerations  of  the  provider.  It  often 
provides  sufficient  time  to  the  EaciUty  to 
resolve  disagreements  prior  to  the 
initiation  of  costly  Utigation  or.  failing 
resolution  of  disagreements,  adequate 
time  to  prepare  for  a  hearing.  To  adopt 
a  shorter  timeframe,  as  suggested  by  the 
commenters.  could  compromise  these 
opportunities. 

Comment:  A  couple  of  the 
commenters  offered  the  following 
alternative  text  for  proposed 
S  488.230(e);  'The  faciUty  must  pay  the 
civil  money  penalty  that  was  imposed, 
less  35  percent,  and  correct  the 
deficiencies  for  which  the  civil  money 
was  imposed,  within  10  days  of  receipt 
of  the  notice.  This  waiver  of  hearing  is 
called  settlement." 


Response:  We  do  not  accept  these 
comments.  We  believe  these  suggestions 
do  not  allow  a  facility  enough  time  to 
make  a  decision  regarding  whether  to 
waive  or  request  a  hearing. 

Section  488. 438    Amount  of  Penalty 

Comment:  Several  commenters 
supported  the  "two  tier"  civil  money 
penalty  system  as  enunciated  in 
proposed  §  488.230(f)(1). 

Response:  We  appreciate  the  support 
of  these  commenters  for  this  regulatory 
provision. 

Comment:  Many  commenters  believed 
that  the  civil  money  penalty  fines  of  up 
to  $10,000  a  day  are  excessive  and 
exorbitant.  A  few  comments  stated  that 
the  range  is  too  broad  and  would  create 
inconsistency  on  a  national  level.  Some 
commenters  said  that  imposing  civil 
money  penalties  for  non-immediate 
jeopardy  deficiencies  is  severely 
punitive  and  "overreacting"  and  they 
should  only  be  imposed  in  severe,  life 
threatening  or  repeated  situations. 

Response:  The  Act  allows  a  maximum 
civil  money  penalty  of  $10,000  per  day 
of  noncompliance.  By  designating  the 
highest  two  thirds  of  the  civil  money 
penalties  as  the  immediate  jeopardy 
range,  we  believe  we  have  developed  a 
system  for  the  States  to  use  under  which 
relatively  few  facilities  will  be  subject  to 
a  maximum  penalty.  We  expect  that  the 
higher  penalties  will  seldom  be 
imposed,  because  situations  involving 
immediate  jeopardy  occiu  far  less 
frequently  than  those  with  no 
immediate  jeopardy.  Furthermore,  the 
range  of  civil  money  penalties  for 
immediate  jeopardy  cases  is  broad 
enough  to  allow  us  the  flexibility  to 
impose  the  maximum  civil  money 
penalty  in  only  the  most  egregious  cases 
and  some  lower  amount  within  the 
range  for  other  situations  of  immediate 
jeopardy.  We  believe  penalties  imposed 
in  the  immediate  jeopardy  range  are 
justified  because  residents  are  in  fife 
threatening  situations,  and  we  want  to 
motivate  the  facility  to  immediately 
correct  deficiencies.  We  set  the  amounts 
of  the  penalties  within  the  two  ranges  to 
allow  consideration  of  the  unique 
characteristics  of  each  situation  of 
noncompliance.  It  is  inappropriate  to 
refer  to  a  "consistent"  application  of 
civil  money  penalties  because  each 
situation  of  noncompliance  and  the 
(actors  that  affect  the  amoimt  of  the  civil 
money  penalty  are  luiique  for  each 
facihty. 

Comment:  Several  commenters  stated 
that  the  dvil  money  penalty  system 
appears  to  duplicate  existing  State 
systems  and  doubled  fines  could 
financially  destroy  facilities.  A  few 
commenters  asked  that  the  proposed 


rule  t>e  amended  to  allow'States  to  use 
their  civil  money  penalty  system  when 
they  have  demonstrated  that  their 
system  is  effective. 

Response:  The  Medicare  and 
Medicaid  programs  are  separate  and 
distinct  from  State  licensure  programs. 
It  is  possible  that  a  civil  money  penalty 
could  be  imposed  imder  the  State 
Ucensure  program  as  well  as  under  the 
Medicare  and  Medicaid  programs; 
however,  there  is  no  reason  to  assume 
that  the  penalties  would  be  doubled. 

A  State  can  use  its  Ucensure  civil 
money  penalty  system  for  Medicaid 
purposes  when  it  has  demonstrated  its 
effectiveness  in  accordance  with 
§  488.406.  These  provisions  state  that 
alternative  State  remedies  for  facilities 
participating  in  Medicaid  may  be 
imposed  if  the  State  demonstrates  to 
HCFA's  satisfaction  that  the  alternative 
remedies  are  as  effective  in  deterring 
noncompliance  and  correcting 
deficiencies  as  the  HCFA  remedies. 

Comment:  A  few  commenters 
recommended  that  civil  money 
penalties  be  significantly  reduced, 
because  if  a  facility  receives  a  civil 
money  penalty  of  $5,000  or  more,  that 
facility  loses  its  ability  to  train  nurse 
aides. 

Response:  As  stated  above,  the 
$10,000  per  day  civil  money  penalty 
limit  is  established  in  the  Act.  While  the 
Act  gives  the  State  and  the  Secretary  the 
discretion  to  impose  a  penalty  as  high 
as  the  limit,  we  will  not.  as  a  matter  of 
poUcy,  lower  civil  money  penalty 
amounts  in  specific  cases  to  preclude 
facilities  from  losing  their  ability  to 
train  nurse  aides.  If  a  civil  money 
penalty  of  $5,000  or  more  is  imposed  on 
a  facility,  it  is  indicative  of  the  fact  that 
an  egregious  situation  of  immediate 
jeopardy  exists.  In  this  case,  we  beUeve 
the  facility's  ability  to  continue  to  train 
nurse  aides  is  compromised  and  the 
facility  should  lose  approval  of  its  muse 
aide  training  and  competency 
evaluation  program.  However,  as  we 
have  already  stated,  we  anticipate  that 
the  higher  penalties  will  seldom  be 
imposed,  as  sitiiations  involving 
immediate  jeopardy  occur  far  less 
frequently  than  those  with  no 
immediate  jeopardy. 

Comment:  One  commenter 
recommended  revising  proposed 
§  488.230(f)(2)  to  specify  that  a  civil 
money  penalty  may  not  be  one  of  the 
alternative  remedies  imposed  when  a 
facility  does  not  meet  the  eligibiUty 
criteria  for  continuation  of  payment  and 
HCFA  will  or  the  State  must  terminate 
a  provider's  agreement.  Also,  the 
commenter  recommended  that  neither 
HCFA  nor  the  State  may  impose  more 
than  four  penalties  against  a  facility  on 


the  basis  of  a  single  survey  and  the 
maximum  total  pesalty  anu>unt  that 
may  be  imposed  against  a  fkality  during 
any  twelve-month  period  is  five 
hundred  dollaxs  per  licensed  or  certified 
bed. 

Response:  The  Act  does  not  preclude 
the  imposition  of  a  civil  money  penaky 
remedy  as  an  enforcemmit  option  when 
the  facility  does  not  meet  the  eligibility 
criteria  fior  continuatian  of  payment  or 
is  terminated.  In  fact,  section  1919(hK7) 
of  the  Act  discusses  the  special  rules 
applicable  when  other  remedies 
additional  or  alternative  to  tennination 
are  imposed.  Concerning  the  spedfied 
amount  of  the  penalty  that  can  be 
imposed  per  hcensed  or  certified  bed 
during  a  specific  time  period,  the  Act 
does  not  spedfy  sitch  a  limitadon,  and 
utilizing  these  iimitations  would 
unnecessarily  restrict  the  authority  of 
the  Secretary  and  the  State  to  tailor  a 
dvil  money  penalty  remedy  to  the 
specific  situation  of  noncompliance. 
However,  the  Act  does  set  dollar 
limitations  for  each  day  of 
noncompliance.  Therefore,  the  Act 
contemplates  that  all  deficiencies  will 
be  aggregated  for  the  purposes  (^ 
determining  the  number  of  days  of 
noncompliance  (as  opposed  to  the 
number  of  deficiencies). 

Comment:  A  few  commenters 
requested  that  we  darify  if  survey 
agencies  may  exceed  the  specified 
penalty  ranges  when  a  fadUty  alleges 
compliance  but  a  revisit  by  HCFA  or  the 
State  finds  noocompUance.  One 
commenter  recommended  that  the 
penalty  be  doubled  in  this  situation 
even  if  it  exceeds  the  penalty  fimit. 
Another  commenter  suggested  replacing 
may  with  shall  at  proposed 
§  488.230(0(3)  so  that  this  section  reads. 
"HCFA  or  the  State  shall  increase  the 
daily  penalty  if  the  faciUty  alleges 
compliance  *  *  *." 

One  commenter  disagreed  with 
§  488.230(f)(3)  concerning  HCFA's  or 
the  State's  ^liUty  to  increase  the  daily 
penalty  if  the  fisdli^  alleges  compliance 
but  a  revisit  finds  noncompliance.  The 
commenter  recommended  including  an 
objective  and  quantifiable  basis  for 
increasing  such  penalties  or  deleting 
this  regulatory  provisiocL  Another 
commenter  suggested  increasing  the 
dvil  money  penalty  when  a  £acdity 
alleges  completian  of  its  plan  of 
correction,  but  a  revisit  finds  the  fadUty 
has  not  completed  its  plan. 

Response:  As  tKHed  above,  we  are 
revising  redesignated  §  488.438  to 
provide  that  a  dvil  money  penalty 
would  be  decreased  to  tha  lower  range 
of  penalty  amounts  if  a  revisit 
determines  that  the  immediate  jeopardy 
is  removed  bat  the  »wwM-^intplii^i|f>ff 


continues.  However,  if  the 

noncompliance,  that  continues 
constitutes  repeated  defidendes  in  the 
same  regulatory  grouping  of 
requirements,  the  dvil  money  penalty 
would  be  inareesed.  as  specifi^  in 
sections  1819{hK2KB)  and  1919(hK2)(A) 
and  (h)(3)(C)  of  the  Act.  A  dvil  money 
penalty  could  be  increased  to  the  upper 
range  of  penalty  amounts  if  defidencies 
for  which  a  lower  level  penalty  amoimt 
was  imposed  have  become  suffidently 
serious  to  pose  immediate  jeopardy.  We 
are  also  revising  §  488.438  to  provide 
that  dvil  money  penalties  are  increased, 
even  if  a  new  penalty  amoimt  exceeds 
the  range  for  nonimmediate  jeopardy, 
when  defidendes  in  the  same 
regulatory  ^uping  of  reqiurements  for 
which  a  dvil  money  penalty  was 
imposed  are  repeated. 

We  cannot  accept  the  suggestion  to 
increase  a  dvil  money  penalty  if  a 
facility  does  not  follow  its  p\an  of 
correction.  When  a  remedy  is  hfted  for 
a  fadlity,  it  is  based  on  that  fadlity's 
substantial  compliance  with  the 
requirements,  not  on  the  fadlity's 
adherence  to  its  plan  of  correction.  The 
health  or  safiety  of  a  resident  could  be 
jeopardized  by  a  situation  in  which  a 
plan  of  correction  was  followed  but  the 
faciUty  was  still  not  in  substantial 
compUance  with  the  participation 
requirements. 

Comment:  One  commenter  stated  that 
there  is  no  provision  in  the  regulation 
which  would  prohibit  daily  penalties 
fit>m  mounting.  This  Commenter  added 
that  this  is  not  reflective  of  the 
Congressional  intent  behind  sections 
1819(h)(3)  and  1919(h)(4)  of  the  Act, 
which  says  that  a  finding  to  deny 
payment  terminates  when  the  State  or 
Secretary  finds  that  the  feciUty  is  in 
substantial  compliance  with  the 
requirements  of  subsections  (b).  (c).  and 
(d). 

Response:  A  facility  can  always  stop 
the  accrual  of  a  dvil  money  penalty  fay 
correcting  the  situation  that  caused  the 
noncompliance.  With  regard  to  all 
remedies,  we  received  many  comments 
recommending  that  the  stazidard  of 
substantial  compUaiKe  with  sections 
1819(b),  (c),  and  (d)  and  1919(b).  (c), 
and  (d)  of  the  Art  be  incorporated  into 
the  rule  as  an  acceptable  measure  of 
compUance.  As  discussed  previously  in 
this  preamble,  we  accept  this  conunent 
and  we  will  lift  remedies  imposed  for 
noncompliance  when  a  fadlity  is  in 
substantial  compliance  with  sections 
1819(b).  (c).  and  (d)  and  1919(b),  (c). 
and  (d)  of  the  Act. 

Comment:  A  iew  ccounenters 
requested  we  add.  at  pK^KMed 
§  488.230(f).  that  interest  accrues  OB  all 


penalties  not  settled,  at  the  credit  card 
rate,  bom  the  date  of  dtation. 

Response:  We  do  not  accept  this 
comment.  Redesignated  §  488.438 
discusses  the  base  amotmt  of  the  dvil 
money  penalties.  We  do  not  think  it  is 
appropriate  to  incorporate  the  interest 
rate  in  this  section.  A  discussion  of 
interest  follows  in  redesignated 
§488.442. 

Comment:  One  commenter  suggested 
that  when  noncompliance  could 
financially  benefit  a  fadlity,  the  amount 
of  the  penalty  should  never  be  less  than 
twice  what  the  State  or  HCFA  can 
reasonably  assiune  to  have  been  the 
savings  to  the  faciUty,  as  a  fadlity 
should  never  beUeve  it  is  m  its  finandal 
self-interest  to  violate  the  law.  This 
commenter  also  said  that  HCFA  and  the 
State  should  have  access  to  any  data 
(employee  salaries,  fees,  supply  costs, 
etc.)  that  will  provide  necessary 
information  to  determine  the  amount  of 
the  penalty. 

Response:  We  do  not  agree.  First,  it 
would  be  beyond  the  scope  of  this  rule 
to  require  the  State  to  determine  or  for 
HCFA  to  try  to  determine  when 
noncompliance  would  financially 
benefit  a  fadUty.  Mcveover,  to  provide 
that  dvil  money  penalties  be  twice  the 
presumed  savings  incurred  by  the 
fadUty  would  be  to  establish  an 
arbitrary  requirement  that  would 
uxuiecessarily  complicate  using  dvil 
money  penalties  as  an  enforcement 
option. 

A  faciUty  that  perceives  it  is  in  its 
financial  self  interest  to  violate  the  law 
commits  a  grave  error  as  it  could  face 
termination  of  its  provider  agreement 
for  noncompliance. 

Comment:  A  few  commenters 
recommended  that  all  minimum  penalty 
amounts  spedfied  at  proposed 
§  488.230(f)  and  the  "per  day"  modifiers 
in  the  regulation  be  deleted  to  permit 
the  Secretary  or  the  State  more 
discretion  when  imposing  dvil  money 
penalty  amounts. 

Response:  We  do  not  accept  these 
comments.  The  minimiun  penalty 
amount  is  set  at  $50  becatiee  we  beheve 
that  any  lesser  amount  would  not  be  a 
remedy  for  any  provider.  The  $50 
minimum  penalty  amount  also 
corresponds  to  the  imposition  of  dvil 
money  penalties  in  increments  of  $50; 
this  process  was  des^ned  for  purposes 
of  simpUdty  of  implementation. 

The  Act  specifies  that  a  dvil  money 
penalty  may  be  imposed  for  each  day  of 
noncompliance.  We  believe  that 
removing  references  to  "per  day"  alters 
the  clear  instructions  spedfied  in  the 
Ad.  Furthermore,  the  Secretary  and  the 
State  always  have  discretion  to  impose 
or  not  to  impose  a  dvil  money  penalty, 
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since  the  law  states  that  a  dvil  money 
penalty  may  be  imposed  for  each  day  of 
noncompliance. 

Comment:  Many  commenters 
responded  that  the  factors  used  to 
determine  the  amount  of  the  civil 
money  penalty  are  too  broad  and  will 
promote  inconsistency.  A  commenter 
pooed  that  these  factors  are  subiective. 
not  uniform,  and  therefore,  are 
challengeable  in  a  court  of  law.  A  few 
commenters  suggested  removing  the 
factors  used  to  determine  the  amount  of 
the  dvil  money  penalty  from  the  final 
regulation  while  a  few  said  that  HCFA 
and  the  State  should  be  required  to  give 
due  consideration  to  the  information 
provided  by  the  facility. 

Many  commenters  were  generally 
negative  in  response  to  using  the 
facility's  financial  condition  as  a  factor 
affecting  the  amount  of  penalty  and 
offered  the  following  arguments  about 
this  policy: 

•  ft  is  not  equitable: 

•  It  would  result  in  inconsistent  dvil 
money  penalties  for  the  same 
deficiency: 

•  Poorly  managed  and/or  not-for- 
profit  facilities  should  not  be  excused  or 
pay  a  lower  civil  money  penalty; 

•  It  discriminates  against  facilities 
that  are  more  solvent; 

•  It  is  inappropriate  if  the  faciUty  can 
not  appeal  the  amount  of  the  penalty; 

•  Neither  the  Secretary  nor  the  States 
have  adequate  information  to  evaluate  a 
facihty's  financial  condition: 

•  It  would  be  difficult  to  apply 
objectively  and  would  require  an  audit 
of  the  faciUty;  and 

•  The  regulation  does  not  clarify  how 
financial  information  is  obtained,  who 
evaluates  this  information  and  if  it  will 
be  available  promptly. 

Another  commenter  requested  that  we 
remove  a  facility's  Hnancial  condition  as 
a  factor  and  consider  instead  the 
location  of  the  facility  and  the  percent 
of  Medicaid  or  Medicare  patient  days 
relative  to  the  total  patient  days  of  the 
facility. 

A  few  commenters  suggested 
including  the  facility's  degree  of 
culpability  as  a  factor  in  determining 
the  amount  of  the  civil  money  penalty 
as  mentioned  in  the  preamble  of  the 
proposed  rule. 

Response:  In  determining  the  amount 
of  the  penalty,  section  11 28 A  of  the  Act. 
which  is  incorporated  by  reference  into 
sections  1819(h)  and  1919(h)  of  the  Act. 
requires  the  Secretary  to  consider 
specific  matters  and  also  provides 
authority  to  take  into  account  any  other 
items  relevant  to  the  penalty 
determination.  We  are  requiring  the 
State  to  also  consider  these  specific 
matters  to  make  Medicare  and  Medicaid 


requirements  equivalent  for  SNFs  and 
NFs.  The  specific  matters  the  Secretary 
and  the  State  must  take  into  account,  as 
stipulated  in  section  1128A  of  the  Act. 
include  the  faciUty's  degree  of 
culpability,  history  of  prior  offenses  and 
financial  condition.  Therefore,  we 
cannot  remove  financial  condition  as 
the  commenters  suggested,  and  we  are 
revising  redesignated  $  488.438(0  to 
indude  the  facility's  degree  of 
culpability,  which  was  inadvertently 
omitted  from  the  proposed  regulatory 
text. 

We  explain  in  §  488.438  what  we 
mean  by  "culfMibility"  in  the  context  of 
provider  certification.  Section  1128A 
authorizes  civil  money  penalties  for 
criminal  or  quasi-criminal  acts,  such  as. 
false  claims  or  claims  for  charges  in 
excess  of  those  permitted  by  law.  The 
intent  of  the  individual  who  commits 
one  of  these  acts  plays  a  prominent  role 
in  determining  the  amount  of  the  civil 
money  penalty.  For  example,  if  this 
individual  submits  a  false  claim  while 
under  the  influence  of  drugs  or  the 
individual  has  a  psychiatric  condition, 
that  person's  culpability  for  submitting 
false  claims  may  be  reduced. 

The  enforcement  provisions  for  dvil 
money  penalties  in  sections  1819(h)  and 
1919(h)  incorporate  section  1128A  of 
the  Ad  and  require  a  consideration  of 
a  fadlity's  culpability  in  determining 
the  amount  of  the  dvil  money  penalty. 
However,  this  consideration  is  not 
limited  to  situations  in  which  a  provider 
"intends"  for  a  situation  of 
noncompliance  to  exist.  In  fad,  a 
facility  is  culpable  if  noncompliance 
causing  harm  or  placing  a  resident  at 
risk  of  harm  is  intentional  or  is  a 
product  of  negled,  indifference  or 
disregard.  While  a  facility's  culpabiUty 
for  serious  noncompliance  is  a  fador  in 
the  determination  of  the  amount  of  the 
.  civil  money  penalty,  the  absence  of 
culpability  is  not  a  factor,  as  a  faciUty 
is  always  fully  responsible  for  the  heialth 
and  safety  of  its  residents. 

Comment:  One  commenter  asked  that 
we  specifically  define  "history"  as  used 
at  proposed  §  488.230(g)(1).  Another 
commenter  suggested  that  the  faciUty's 
history  of  prior  compUance  only  include 
the  period  of  operation  under  the 
current  owners. 

Response:  Information  concerning  a 
fadlity's  history  of  noncompliance,  as 
discussed  with  regard  to  §488.438(0(1) 
of  the  final  rule,  is  maintained  in  the 
State  survey  agency,  the  HCFA  regional 
office  and  the  Online  Survey 
Certification  and  Reporting  system 
(OSCAR).  The  OSCAR  system  can 
provide  facility  specific  reports  from  the 
four  most  recent  surveys.  We  do  not 
accept  the  comment  that  the  fadlity's 


history  of  prior  noncompUance  only 
include  that  of  the  current  owner 
because  when  a  change  of  ownership 
occurs,  all  Medicare  penalties  and 
sanctions  are  automatically  assigned  to 
the  new  owner  or  owners  with  the 
exception  of  the  two  year  restriction  on 
Nurse  Aide  Training  and  Competency 
Evaluation  Programs  (which  is 
explained  later  in  this  preamble). 

Comment:  Several  commenters 
suggested  that  we  provide  that  if  a 
facility  wants  its  financial  condition 
considered  it  must  fully  disclose  all 
financial  information. 

Response:  As  stated  above,  it  is  a 
statutory  requirement  that  a  facility's 
financial  condition  be  considered  as  a 
fador  to  determine  the  amount  of  the 
dvil  money  penalty.  We  do  not  specify 
in  the  regulation  what  we  will  examine 
in  determining  the  focility's  financial 
condition,  because  these  factors  are 
unique  for  each  facility.  Therefore,  it  is 
the  responsibility  of  the  faciUty  to 
furnish  the  information  it  believes 
appropriately  represents  its  financial 
status.  We  consider  a  facility's  financial 
condition  in  conjundion  with  the  other 
factors  specified  in  the  rule  when 
determining  the  amount  of  a  civil 
money  penalty,  because  it  is  not  our 
intent  to  put  facilities  out  of  business, 
and  the  amount  of  the  dvil  money 
penalty  is  determined  on  a  case  by  case 
basis. 

Comment:  We  received  a  suggestion 
to  remove  the  facility's  financial 
condition  as  a  factor  in  determining  the 
amount  of  the  civil  money  penalty  but 
to  permit  the  facility  an  opportunity  to 
negotiate  a  payment  schedule  if  it  can 
demonstrate  that  the  civil  money 
penalty  would  cause  financial  hardship 
after  the  assessment  and  final 
adjudication  of  a  civil  money  penalty. 

Response:  We  do  not  accept  this 
comment.  First,  as  previously  stated,  it 
is  a  statutory  requirement  to  consider  a 
faciUty's  financial  condition  as  a  factor 
in  determining  the  amoimt  of  the 
penalty.  Second,  to  negotiate  a  payment 
schedule  based  on  the  facility's 
financial  condition  after  the  assessment 
and  final  adjudication  of  a  civil  money 
penalty  would  not  be  necessary  since 
the  facility's  financial  condition  has 
already  been  considered  in  the 
determination  of  the  penalty  amoimt. 

Comment:  Many  commenters 
submitted  examples  of  existing  State 
civil  money  penalty  systems  which 
assigned  a  specific  dollar  amount  per 
bed  to  each  scope  and  severity  level  or 
assigned  a  maximum  daily  fine  amount 
for  each  scope  and  severity  level. 
Another  commenter  asked  that  we 
clarify  that  there  will  not  be  a 
correlation  between  the  number  of  beds 


and  the  amount  of  the  dvil  money 
penalty. 

Response:  We  are  revising  §§  488.404 
and  488.408  to  correlate  the  seriousness 
of  the  defidendes  with  the  selection  of 
remedies  when  HCFA  or  the  State 
chooses  to  impose  a  remedy.  (See 
explanation  at  §  488.404,  Fadors  to  be 
considered  in  selecting  remedies  and 
§488.408.  Selection  of  remedies.)  Qvil 
money  penalties  may  be  used  for 
deficiencies  constituting  immediate 
jeopardy.  Civil  money  penalties  may 
also  be  used  for  deficiencies  which 
constitute  no  actual  harm  but  have  a 
potential  for  more  than  minimal  harm; 
or  for  defidendes  that  constitute  adual 
harm. 

We  do  not  accept  the  comment 
suggesting  assigning  a  dollar  amount  per 
bed  because  the  regulation,  in 
accordance  with  section  1128A  of  the 
Ad.  requires  a  consideration  of  a 
facility's  financial  condition  in  the 
determination  of  the  dvil  money 
penalty  amount.  We  assume  that  a 
primary  reason  some  States  compute 
dvil  money  penalty  amounts  based  on 
the  number  of  beds  is  to  take  into 
accoimt  the  financial  condition  of 
faciUties.  that  is.  the  larger  facilities 
would  be  presximed  to  have  a  greater 
availability  of  cash  than  the  smaller 
facilities.  This  is  not  necessarily  the 
case,  and  even  if  it  were  a  vaUd 
consideration  in  some  cases,  to  take  this 
relationship  into  account  would  be  to 
consider  financial  condition  twice.  Nor 
have  we  assigned  a  specific  dollar 
amount  for  each  degree  of  seriousness. 

While  we  have  assigned  ranges  of 
penalties  to  immediate  jeopardy  and 
non-immediate  jeopardy,  we  have  not 
refined  the  figiu^s  further.  We  believe 
that  this  allows  for  the  additional 
discretion  on  the  part  of  HCFA  or  the 
State  to  assign  a  penalty  amount  once 
the  facility's  financial  condition  and 
other  factors  have  been  considered. 

Comment:  A  commenter  asked  how 
the  terms  scope,  severity  and  duration 
of  noncompliance  used  at  proposed 
§  488.230(g)(3)  wiU  be  defined. 

Response:  In  response  to  the  concern 
raised  by  this  commenter.  we  are 
revising  redesignated  §  488.438(0.  We 
are  replacing  the  phrase,  "The  scope, 
severity,  and  duration  of  the 
noncompUance"  with,  "The  factors  in 
sedion  488.404."  The  fadors  specified 
in  §  488.404  address  the  assessment  of 
the  seriousness  of  deficiencies  and 
include  assessing  the  scope,  severity 
and  duration  of  the  noncompliance  in 
more  specific  terms. 

Comment:  A  commenter  suggested  the 
specific  category  of  the  immet 
requirement  be  a  fador  in  determining 
the  amoimt  of  the  penalty.  Another 


commenter  asked  that  we  explain  the 
difference  between  "health  and  safety 
requirements"  and  "administrative 
requirements"  as  stated  in 
§  488.230(g)(4)  of  the  proposed 
regulation.  We  also  received  many 
recommendations  to  revise  this 
regulatory  provision  to  require  that 
HCFA  or  the  State  consider  whether  the 
requirements  with  which  the  faciUty  is 
out  of  compUance  are  health  and  safety 
requirements,  residents'  rights,  quaUty 
of  life  or  failure  to  attain  the  highest 
practicable  functioning  or 
administrative  requirements  when 
determining  the  amount  of  the  civil 
money  penalty. 

Response:  After  considering  the  above 
comments,  we  are  eliminating  this 
provision  because  we  believe  that  the 
fadors  inherent  in  this  provision  are 
reflected  in  revised  §488.438(0.  which 
now  requires  the  consideration  of  the 
factors  contained  in  §  488.404  when 
determining  the  amount  of  the  penalty. 
These  factors  include  consideration  of 
whether  the  faciUties'  defidendes 
constitute:  no  adual  harm,  with  a 
potential  for  minimal  harm;  no  actual 
harm,  with  the  potential  for  more  than 
minimal  harm  that  is  not  immediate 
jeopardy;  adual  harm  that  is  not 
immediate  jeopardy;  or  immediate 
jeopardy  to  resident  health  or  safety. 
These  fadors  also  require  considering 
whether  the  defidendes  are  isolated, 
constitute  a  pattern  or  are  widespread. 
A  consideration  of  these  factors 
includes  considering  the  specific  type  of 
unmet  requirement. 

Comment:  A  few  commenters 
recommended  that  civil  money 
penalties  be  mandatory  for  aU 
substandard  quaUty  of  care  deficiendes, 
immediate  jeopardy  situations  and 
repeated  deficiencies  at  their  proposed 
severity  level  1  and  scope  of  3  or  4.  A    • 
few  other  commenters  who  proposed  a 
new  scope  and  severity  grid  suggested 
that  we  modify  the  civil  money  penalty 
provisions  to  reflect  the  grid  that  they 
proposed.  One  commenter  suggested 
doubling  the  dvil  money  penalty  for 
repeated  deficiencies,  and  another 
suggested  simply  increasing  the  penalty 
for  repeated  defidendes.  Other 
commenters  requested  that  we  add  a 
description  of  dvil  money  penalties  that 
would  include  a  flat,  one  time  fine  for: 

•  Single  defidencies  regardless  of  the 
severity; 

•  Deficiencies  with  a  starting  point 
that  cannot  be  determined; 

•  Repeated  defidencies;  and 

•  Deficiencies  where  the  State  finds  it 
more  difficult  to  document  continuous 
noncompliance. 


Many  commenters  suggested  requiring 
that  dvil  money  penalties  be  imposed  at 
specific  scope  and  severity  levels. 

Response:  We  do  not  accept  these 
recommendations.  Requiring  that  civil 
money  penalties  be  imposed  for  specific 
types  of  deficiendes  would  be 
inconsistent  with  the  Ad  which 
provides  that  dvil  money  penalties  may 
(emphasis  added)  be  imposed  for  each 
day  of  noncompUance.  "The  Secretary 
does  not  have  the  authority  to  require 
the  States  to  impose  dvil  money 
penalties  where  the  Ad  gives  States' 
discretion.  While  the  Secretary  could 
implement  a  poUcy  by  which  each 
spedfic  degree  of  seriousness  would 
automatically  predpitate  dvil  money 
penalties  at  spedfic  amounts,  such  a 
poUcy  would  undermine  the  Secretary's 
flexibiUty  to  tailor  enforcement  action  to 
the  exad  nature  of  defidendes  in 
spedfic  facilities.  As  a  matter  of  policy, 
we  will  limit  the  use  of  dvil  money 
penalties  to  more  serious  defidencies. 
Civil  money  penalties  are  included  as  a 
remedy  choice  when  the  seriousness  of 
the  deficiencies  is  such  that  Category  2 
or  Category  3  remedies  would  be 
appUcable,  as  sp>edfied  in  §488.408. 
Sieledion  of  remedies. 

In  cases  of  repeated  or  uncorrected 
deficiencies,  imposing  a  flat,  one  time 
dvil  money  penalty  for  these 
defidencies  would  ignore  the  statutory 
requirement  to  provide  for  the 
imposition  of  incrementaUy  more  severe 
fines  for  repeated  or  uncorreded 
deficiencies  as  spedfied  in  sections 
1819(h)(2)(B).  1919(h)(2)(A).  and 
1919(h)(3)(C)  of  the  Ad.  While  we  are 
providing  in  redesignated  §  488.438  that 
penalties  are  increased  for  repeated 
deficiencies  in  the  same  regulatory 
grouping  of  requirements,  we  do  not 
accept  the  recommendation  to  double 
the  fines  because  mandating  the 
magnitude  of  the  increase  would  detract 
fit)m  the  kind  of  flexibiUty  the  Congress 
gave  to  the  Secretary  and  the  States. 
With  regard  to  uncorrected  defidendes. 
we  may  propose  to  increase  a  civil 
money  penalty  for  those  cases  in  which 
a  lower  level  penalty  amount  was 
imposed  should  those  uncorreded 
deficiencies  become  suffidently  serious 
to  pose  immediate  jeopardy. 

"To  assign  a  flat,  one  time  fine  to  a 
single  deficiency  regardless  of  its 
seriousness  does  not  take  into 
consideration  the  fadors  included  in 
section  11 28 A  of  the  Ad  and  spedfied 
in  §  488.438  of  this  final  rule,  and 
ignores  the  fad  that  the  Ad  mandates 
that  a  civil  money  penalty,  when 
imposed,  be  computed  for  each  day  of 
noncompUfmce.  "The  Ad  contemplates 
the  imposition  of  civil  money  penalties 
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for  wliitevw  p«*od  HCFA  or  the  State 
determioM  tike  noocooiptianoe  exists. 

Comment:  A  ooanneatar  asked  if  the 
hearing  offiow  nHkss  the  uajuaimant 
decisioa  on  the  amount  of  the  dvil 
maoey  penahy. 

Responm:  As  previously  stated,  winn 
a  fociUty  lequets  a  hearing  en  the 
noncoaqtUanoe  whkh  led  to  the 
impositina  at  the  civii  BUMiey  panahy. 
HCFA  or  tlM  Steto  will  not  initiate 
collectioo  of  the  penalty  until  a  final 
administiative  dedsion  is  rendarad 
which  npholds  the  datermination  of 
nonoan^>lianoa.  Upon  further  analysis, 
we  are  adding  a  paragraph  to 
redesignaled  §488.438  to  explain  the 
reviewability  of  the  dvil  money  penalty 
that  is  iaapoeed  on  a  SNF  or  NF  fior 
noncompnanra  with  participation 
requireuMOts.  We  now  spedfy  that  in 
any  case  in  which  an  administrative  law 
judgB  or  Stete  hearing  officer  (or  hi^MT 
adioinistrative  review  authority)  finds 
that  the  basit  for  impoaing  a  dvil  money 
penalty  exists,  as  deeczibed  in  §  488.430. 
the  adminiatiHtive  law  judge  or  State 
bearing  officer  (or  higher  edminiitrative 
review  authtwity)  may  not:  set  a  penalty 
of  zero  or  reduce  a  penalty  to  zero; 
review  the  exerdse  of  discretion  by  the 
Secretary  or  the  State  to  Impose  a  dvil 
mocey  penalty;  or  consider  any  {actors 
in  reviewing  the  amount  of  the  penalty 
other  than  thoee  spedfied  at 
§  488.438(f).  fai  other  words,  when  die 
administrative  law  judge  or  State 
hearing  officer  (or  higher  administrative 
review  authority)  finds  noncompliance 
supporting  the  imposition  of  the  dvil 
money  penalty,  he  or  she  must  remedy 
it  with  some  amount  of  penalty 
consistent  with  the  ranges  of  penalty 
amounts  esUblished  in  §  488.438.  llus 
provision  is  consistent  with  other 
provisions  specified  in  this  rtde  to 
motivate  a  SNFs  and  NF's  compliance 
with  participation  requirements  in 
which  we  sute  that  these  providers 
have  the  opportunity  to  appeal 
certifications  of  noncompliance  leading 
to  an  enfbroemeDt  remedy.  This 
provision  is  also  consistent  with  section 
1128A(d)  of  the  Ad.  which  requires  that 
specific  hdors  be  considered  in 
determining  the  amount  of  any  penalty. 

Section  488.440    Effective  Date  and 
Duration  of  Penalty 

Comment:  We  received  many 
comments  on  the  eflisctive  date  of  the 
dvil  money  penalty.  Some  commenters 
recommended  that  the  efiective  date: 

•  Be  stayed  if  a  hearing  is  requested: 

•  Begin  on  the  date  an  appeals 
decision  is  issued;  or 

•  Begin  on  the  date  the  fiKility 
receives  notice  cf  the  proposed  penahy. 


A  comuienter  reooromended  that  no 
civil  money  penalty  be  impoaed  if  the 
facility  is  in  compliance  by  the  efiKtrve 

date  of  the  notice. 

Many  commenters  advocated  daat  this 
regulatory  section  be  changed  to  require 
that  the  effective  date  of  the  dvil  money 
penalty  be  the  date  when  the  deficiency 
tMgan  as  can  be  documented  by  the 
surveyors.  They  said  that  the  e£bcdve 
date  peoviaian  of  the  propoaed  rule: 

•  Implies  a  "grace  period"  for 
providers  to  corred  deficiendes; 

•  Is  inconsistent  with  OBRA  '67; 

•  Contradicts  §488.230(aK2)  of  the 
profKieed  rule; 

•  Undermines  the  States'  ability  to 
use  dvil  money  penalties;  and 

•  Defeats  the  deterrent  effed  of  this 
remedy  and  the  goal  of  encouraging 
prompt  comptiance. 

Response:Vfe  are  revising 
redesignated  S  488.440  after  thoughtful 
consideration  of  the  many  comments 
received.  We  are  dianging  the  heading 
of  paragraph  (a)  to  read.  "When  penalty 
begins  to  accrue."  This  phrase  is  more 
appropriate  in  the  context  of  a  dvil 
money  penahy  since  this  penalty  cannot 
be  coUeded  until  the  provider  has  an 
opportunity  for  a  hearing  if  one  is 
requested;  however,  it  can  begin  to 
accrue  before  the  hearing.  Also,  this 
revision  includes  the  eccrval  of  the  dvil 
money  penalty  for  past  da3rs  of 
noncompliartce  since  the  last  standard 
survey  which  are  corrected  by  the  time 
of  the  current  survey  as  provided  in  the 
Ad  at  sectioos  IBlfKh)  and  1919(h). 
Revised  paragraph  (a)  now  provide*  that 
the  dvil  money  penalty  may  start 
accruing  as  eariy  as  the  date  that  the 
facility  was  first  out  of  compliance,  as 
determined  by  HCFA  or  the  State.  To 
stay  the  aocnial  of  the  penalty  if  a 
hearing  is  raquested,  to  start  the  accrual 
when  a  hearing  decision  is  made,  or  to 
begin  the  accrual  on  the  date  of  the 
notice,  as  the  commenters  suggest, 
would  allow  noncompliance  to  continue 
without  a  remedy  being  imposed  and 
would  not  be  implementing  the  remedy 
as  the  Congress  intended.  This  intent  is 
clearly  stated  in  the  Committee  report 
that  accompanied  OBRA  '87: 

•  *  *  the  Coinminee  amendment  wouM 
expressly  allow  s  State  to  impose  civil  aioney 
penalties  ior  nek  day  in  which  a  faciHty  was 
UMod  out  of  oompUaace  with  on*  or  mora  of 
the  requif  so— ti  of  participation,  evao  if  liie 
hciiity  tufaasquantly  corrected  its 
denciencies  and  l>rought  itself  into  fall 
compliance.  This,  in  the  Committee's  view, 
is  eaaaatial  to  crMtin^  a  financial  incentive 
for  facilities  to  maintain  axnplianca  with  the 
requirements  for  partiopation.  The 
Committee  amendment  would  set  no  upper 
limit  on  the  amount  of  these  penalties  and 
would  allow  States  lo  increase  the  amounts 
in  cases  of  repeated  ncncsmplianca.  Stat«s 


civil 


penehifls  prior  to 


could  i 
a  hearing. 

*  *  *lheCaauBitteaaaHedn)eatwrould 
craatB  aa  iaciaiwe  ior  facilities  to  maintaie 
complianoe  witk  all  of  the  raqutremaiits  of 
participatioo  by  authoriziag  tiie  Secretary  lo 
impose  and  coUad  civil  money  penalties  for 
each  day  a  EaciHty  U  out  of  compliance  even 
though  die  bclHty  may  subsequently  bring 
itself  back  tnto  full  compliance.  (H.R.  Report 
No.  391,  lOOthCoRg..  1st  Sess..  473-6 
(1987)). 

Moving  the  dale  when  the  penalty  can 
accrue  to  be  as  eariy  as  the  date  of  the 
noncompliance  permits  nonromplianre 
to  be  sanctioned  promptly  and 
addresses  the  conoems  of  the 
commenters  who  said  that  the  efliective 
date  in  the  proposed  rule  implied  a 
"grace  period"  Car  providers  to  corred 
defidencies  before  a  dvil  money 
penalty  was  impoeed  and  tmdermiited 
the  States'  abilities  to  use  this  remedy. 
We  exped  that  in  virtually  all  cases,  the 
civil  money  penalty  would  start 
accruing  bom  the  data  of  the 
noncompliance.  Hie  only  exception 
could  be  those  cases  in  which  the 
survey  identifies  the  noncompliance  but 
there  is  undue  delay  before  iiCFA.  or  the 
State  notifies  the  provider  of  the 
imposition  of  the  penalty.  However,  the 
provider  would  receive  a  second  notice 
before  the  collection  of  the  dvil  money 
penalty,  as  explained  in  %  488.440. 

Conuneiit:  A  oommenter 
recommended  deleting  proposed 
§  488.230(iM6)  (redesignated  as 
§  488.440(g}J.  which  provides  that,  in 
the  case  of  immediate  and  serious  thraet 
defidencies.  HCFA  will  or  the  State 
must  terminate  the  provider  agreement 
on  the  23rd  day  aftwr  the  appointment 
of  temporary  management  if  the  thraet 
remains. 

Response:  We  do  not  ecoept  the 
suggestion  to  delete  this  provision 
because  we  believe  it  is  important  to 
spedfy  the  situations  that  afliad  the 
accrual  of  dvil  money  penalties. 
However,  we  are  revising  redesignated 
§  488.440(g)  to  spedfy  that  termination 
occurs  within  23  days  after  the  last  day 
of  the  survey  if  immediate  jeopardy 
remains,  and  the  daily  accrual  of  dvil 
money  penahies  stops  on  that  day. 

Cofmnenl-  Many  commenters 
suggested  that  the  regulation 
inooqxMato  a  provision  assuring  prompt 
revisits  by  HCFA  or  the  States  to 
evaluate  compliance  based  upon  a 
facility's  allegation  of  compUaixx, 
because  several  commenters  stated  that 
survey  teams  often  are  not  prompt  in  the 
follow-up  process.  Others  asked  if  dvil 
money  penalties  accrue  when  a  revisit 
is  not  timely.  Several  commenters  asked 
that  we  clarify  if  there  must  be  on-site 
re\'isits  by  the  State  to  verify  reports  by 


facilities.  One  commenter  requested 
revisits  be  within  a  specified  timeframe 
and  another  specified  a  10  day 
timeframe  in  which  revisits  must  be 
conduded.  One  commenter 
recommended  that  civil  money 
penalties  be  suspended  immediately 
(until  the  survey  team  can  revisit)  when 
authorities  receive  notification  through 
certified  mail  that  defidendes  have 
been  correded. 

Response:  While  we  understand  the 
concern  expressed  by  the  commenters 
that  surveyors  condud  prompt  revisits 
to  confirm  substantial  compliance,  the 
fact  remains  that  wheira  SNF  or  NF 
participates  in  the  Medicare  and/or 
Medicaid  program,  that  facility  agrees  to 
maintain  substantial  compliance  with 
the  participation  requirements.  When  a 
civil  money  penalty  or  any  other 
remedy  is  imposed  upon  a  SNF  or  NF, 
it  is  because  it  has  not  maintained 
substantial  compliance  with  these 
requirements,  and  we  want  to  motivate 
corredive  action.  While  HCFA  and  the 
States  will  try  to  revisit  the  facility  in  as 
timely  a  fashion  as  possible,  when  a 
revisit  is  necessary  to  verify  substantial 
compliance,  neither  HCFA  nor  the 
States  will  be  constrained  by  a  spedfied 
timeframe  in  which  to  conduct  these 
revisits.  Nor  will  HCFA  or  the  States 
suspend  a  penalty  imtil  a  revisit  can  be 
conduded.  The  revisit  would  not  be 
necessary  if  the  SNF  or  NF  had  met  its 
commitment  to  remain  in  substantial 
compliance  with  the  partiopation 
requirements.  Therefore,  it  is  the 
provider's  poor  performance  that  has 
generated  the  need  for  a  revisit. 
Moreover,  timeframes  for  revisits  can 
vary  from  State  to  State  and  within  a 
State  due  to  geographical  variations  and 
available  personnel. 

Hence,  m  those  cases  in  which  an  on- 
site  revisit  is  determined  necessary  to 
verify  that  the  SNF  or  NF  has  come  back 
into  substantial  compliance  with 
participation  requirements,  civil  money 
penalties  may  accrue  from  as  early  as 
the  date  the  facility  was  first  out  of 
compliance,  as  determined  by  HCFA  or 
the  State,  until  the  date  of  the  revisit 
which  finds  substantial  compliance.  Or, 
the  dvil  money  penalty  may  accrue 
from  as  early  as  the  date  the  facility  was 
first  out  of  compliance,  as  determined 
by  HCFA  or  the  Stote,  imtil  the  date 
substantial  compliance  was  achieved  as 
documented  by  written  credible 
evidence  submitted  to,  and  accepted  by, 
HCFA  or  the  State  before  an  on-site 
revisit,  but  which,  in  certain  situations, 
must  be  confirmed  by  an  on-site  revisit. 

Sometimes  an  on-site  revisit  is  not 
necessary  to  establish  that  a  fadlity  has 
come  back  into  substantial  compliance; 
in  those  cases,  the  civil  money  penalty 


may  accrue  from  as  early  as  the  date  the 
facility  was  first  out  of  compliance,  as 
determined  by  HCFA  or  the  State,  until 
the  date  for  which  there  is  written 
credible  evidence  of  substantial 
compliance  which  is  acceptable  to 
HCFA  or  the  State  without  the  on-site 
visit.  In  these  cases,  there  is  no  reason 
to  "assure"  the  timeframe  of  a  revisit  as 
stated  by  a  commenter.  In  response  to 
the  concerns  and  questions  of  the 
commenters,  we  are  revising 
§  488.438(h)  to  provide  for  the  polides 
expressed  above. 

Comment:  Several  commenters  asked 
what  documentation  will  be  acceptable 
to  HCFA  or  the  State  as  credible 
evidence  as  stated  in  proposed 
§488.230(i)(7)  (redesignated  as 
§  488.440(h)). 

Response:  In  order  to  appropriately 
respond  to  each  imique  situation  of 
noncompliance,  HCFA  or  the  State  will 
evaluate  written  credible  evidence  on  a 
case  by  case  basis.  HCFA  and  the  State 
have  the  discretion  to  determine  what 
constitutes  written  credible  evidence. 
For  example,  a  survey  may  determine 
t^t  a  fiicility's  furnace  is  broken 
constituting  a  defidency  for  violating  a 
Physical  Enviroiunent  requirement  by 
its  failiue  to  maintain  all  essential 
mechanical,  electrical  and  patient  care 
equipment  in  safe  operating  condition 
(§  488.70(c)(2)).  hi  such  a  case,  the 
facility  may  buy  a  new  furnace,  have  it 
installed,  and  submit  the  receipt  to  the 
State  or  HCFA  as  written  credible 
evidence  of  substantial  compliance.  If 
this  written  credible  evidence  is 
accepted  by  HCFA  or  the  State,  the 
accrual  of  the  dvil  money  penalty 
would  stop  as  of  the  date  substantial 
compliance  was  achieved. 

Sometimes  substantial  compliance 
can  be  achieved  before  an  on-site  revisit 
and  the  retroactive  substantial 
compliance  date  can  be  verified  with  an 
on-site  revisit.  For  example,  during  a 
closed  record  review  (which  is  an 
examination  of  the  records  of 
discharged,  transferred  or  deceased 
residents),  it  may  be  determined  that  a 
facility  was  not  recording  the  reason  for 
transfer  or  discharge  in  the  residents' 
clinical  records.  This  would  be  a 
violation  of  a  requirement  under 
Admission,  Transfer  and  Discharge 
Rights  set  forth  at  42  CFR  483.12.  Since 
it  would  be  inappropriate  to  send 
residents'  records  in  the  mail  as 
evidence  of  correction,  a  reiisit  would 
be  necessary.  Diuing  the  revisit  on  May 
30, 1994,  documentation  confirms  that 
the  facility  came  into  compliance  with 
this  requirement  on  May  10, 1994,  20 
days  before  the  revisit.  Since  the  revisit 
confirms  compliance  with  this 
requirement  as  having  occurred  on  May 


10, 1994,  the  accrual  of  the  dvil  money 
penalty  for  the  fiacility  could  be  from  as 
early  as  the  date  the  facility  was  first  out 
of  compliance  as  determined  by  HCFA 
or  the  State  until  the  date  for  which  the 
revisit  established  that  substantial 
compliance  was  achieved,  ^idiich  would 
be  May  10, 1994  in  this  example. 

There  are  other  cases  in  which 
documentation  cannot  confirm  the 
correction  of  noncompliance,  and  in 
these  cases  an  on-site  revisit  is 
necessary.  For  example,  one  of  the 
reqviirements  for  Infection  Control  is 
that  personnel  must  handle,  store, 
process  and  transport  linens  so  as  to 
prevent  the  spread  of  infection  as 
specified  in  §  483.65.  If  a  defidency  is 
dted  for  a  violation  of  this  requirement 
and  a  civil  money  penalty  is  imposed, 
submitting  written  documentation 
would  not  confirm  the  correction  of  the 
violation.  An  on-site  revisit  to  observe 
personnel  behavior  is  necessary  in  this 
case  to  confirm  that  the  fadlity  is,  in 
fact,  back  in  substantial  compliance 
with  this  regulatory  provision. 

Comment:  One  commenter  stated  that 
fines  should  accrue  until  a  follow-up 
siuvey  confirms  compliance.  This 
commenter  said  proposed 
§  488.230(i)(7)  should  be  revised 
because  it  rests  on  a  clause  rejeded  by 
OBRA  '87  that  paper  review  cannot 
adequately  determine  compliance.  The 
commenter  also  said  that  if  a  fadlity 
requests  a  survey  and  is  found  out  of 
compliance,  the  fadlity  would  be  held 
liable  for  the  costs  of  the  survey. 

Response:  We  do  not  accept  this 
comment.  First,  we  are  not  suggesting 
that  written  credible  evidence  submitted 
to  HCFA  or  the  State  can  confirm 
substantial  compUance  in  every 
situation.  We  are  well  aware  that  not 
every  deficiency  can  be  determined  to 
be  corrected  by  written  evidence  as  not 
every  requirement  is  related  to  a  written 
record.  OBRA  '87  did  increase  the 
number  of  outcome  oriented 
requirements  and  reduce  the  niunber  of 
paper  compliance  requirements: 
however,  it  did  not  eliminate  all  paper 
compUance  requirements.  The  examples 
used  in  the  discussion  of  the  comment 
above  describe  situations  in  which 
written  credible  evidence  can  confirm 
substantial  compliance.  When  we  can 
confirm  substantial  compUance  without 
an  on-site  revisit,  valuable  resources  can 
be  conserved,  creating  a  savings  for  the 
taxpayer. 

We  do  not  accept  the  comment  to 
charge  the  fadUty  for  the  costs  of  the 
survey  when  it  alleges  substantial 
compliance  but  is  found  to  be 
noncompliant  at  a  revisit.  The  Act  does 
not  include  the  imposition  of  a  sur.  ey 
charge  as  an  available  remedy. 


UMI 
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OfT'f— "f  A  cominenlar  askad  ham  a 
facility  will  notify  the  State  when  it  has 
collected  the  noncoaiptiaaoa. 

flasponse:  Whan  a  facilily  has 
cocractBd  the  noacompUanoa.  it  may 
notify  the  State  in  whatevef  manner  it 
feels  is  moat  appropriate.  For  instance, 
in  certain  situations  written  credible 
evidence  tent  through  the  mail  will  be 
the  best  method  of  notificatioa.  in  other 
cases  a  telephone  call  to  request  an  on- 
site  revisit  will  be  the  oioat  appropriate 
method  of  notification. 

Comment:  A  oommeoter  asked  how 
penalties  will  be  computed  during  the 
interim  whan  a  facihty  believes  it  is  in 
compliance  and  a  survey  team,  upon 
revisit,  disagrees. 

Response:  While  a  revisit  is  pending, 
the  penalties  ooatinue  to  accrue  at  the 
rate  originally  specified  by  HCFA  or  the 
State.  However.  HCFA  or  the  Slate  may 
propose  to  increase  the  daily  penalty  if 
a  facility  with  nooimmediate  jeopardy 
deficienciea  alleges  compliance,  but  on 
a  revisit,  HCFA  or  the  Suie  finds  that 
the  facility's  defiq^ncies  have  become 
sufficiently  serious  to  pose  immediate 
jeopardy. 

when  a  fiacility  disagrees  writh  the 
decision  made  at  the  time  of  the  revisit, 
this  disagreement  could  be  resolved 
through  the  administrative  hearing 
process.  HCFA  has  authority  to  settle 
cases  at  any  time  prior  to  a  final 
administrative  decision  Cor  faciUties  in 
which  HCFA'senibroement  action 
prevails.  The  State  has  authority  to 
settle  cases  at  any  time  prior  to  the 
evidentiary  bearing  dedsion  for  all 
cases  in  which  the  Stiite's  enforcement 
action  prevails.  These  provisions  are 
specified  in  redesignated  §  488.444. 
However,  a  civil  money  penaky  would 
not  be  computed  and  collected  until 
substantial  compliance  is  verified. 
HCFA's  or  the  State's  decision  of 
noncompliance  is  upheld  after  a  final 
administrative  decision,  the  facility 
.  waives  its  right  to  a  hearing,  or  the 
facility  is  terminated. 

Comment:  One  commenter  suggested 
adding  a  new  provision  to  require  that 
folhiw-up  surveys  be  conducted  within 
10  days  of  the  facility  notifving  the  State 
or  HCFA  that  it  has  substantially 
corrected  deficiencies  The  penalty  is 
terminated  on  the  date  the  facility 
provided  the  notice  if  the  deficiaocias 
are  substantially  corrected  at  the  time  of 
the  revisit  or  the  10  day  period  tor  a 
revisit  has  elapsed  and  the  revisit  has 
not  occurred.  If  a  revisit  determines  the 
scope  and  severity  of  the  deficiencies 
has  changed,  the  penalty  amount  is 
adjusted  and  the  penalty  is  effective  on 
the  date  of  the  facility's  notice. 

Response:  We  cannot  accept  this 
comment  in  total.  However,  as 


previously  axplained  in  this  praamble, 
we  are  aoospting  the  commanters' 
suggastion  to  imoorporate  the  concept  of 
substantial  cooiphance  into  the 
regulation  as  the  standard  piovidacs 
must  meet  to  participate  in  the  Medicare 
and  Medicaid  programs  as  SNFs  or  NFs. 
Consequently,  a  remedy  is  lifted  %vhen 
deficiencies  lessen  to  the  point  that  the 
facility  is  in  substantial  complianoe. 

The  amount  of  the  dvil  money 
penalty  is  increased  to  reQect  repeated 
deficiimcies  in  the  same  regulatory 
grouping  of  requirements.  The  dvil 
money  penalty  may  be  increased  for  a 
fadlity  that  haa  defidendes,  which, 
after  imposition  of  a  lower  level  penalty 
amount  remain  uncocrected  and,  in  fatt, 
become  suffidently  serious  to  poae 
immediate  jeopardy.  The  civil  money 
penalty  wrould  be  riiifted  to  the  lower 
range  of  penalty  amounts  for  a  facility 
which  had  immediate  jeopardy 
defidenciea  if  the  immediate  jeopardy  is 
removed.  However,  if  the 
noncomphaDce  that  continues  after  the 
immediate  jeopardy  is  removed 
constitxites  repeated  defidencies  in  the 
same  regulatory  grouping  of 
requirements,  the  dvil  money  penalty 
would  be  increased  in  accordance  with 
§  488.43a(dH2)  of  diis  final  rule.  In  a 
previous  discussion,  we  clarified  the 
reasons  why  we  will  not  be  constrained 
by  a  spedfied  timeframe  to  conduct  on- 
site  revisits  or  suspend  a  penalty  until 
we  can  revisit  and  the  date  when  the 
penalty  begins  to  accrue. 

Comment:  One  commenter  suggested 
that  at  proposed  §  488.230(i)  we  provide 
for  the  accrual  of  interest. 

Response:  We  are  revising 
redesignated  §  488.440  to  require  that 
the  notice  of  the  penehy  amount  due 
include  a  statement  of  the  interest  rate 
so  that  a  provider  is  aware  of  the 
interest  rate  applicable  if  the  penahy  is 
not  paid  on  the  due  date.  Redesignated 
§  488.442(c).  which  discusses  the 
collection  procedures  for  civil  money 
penalties,  spedfies  how  the  rate  of 
interest  is  computed.  Redesignated 
§  488.442  Due  date  for  payment  of 
penalty. 

Comment:  Several  commenters 
proposed  changing  the  date  when  dvil 
money  penalties  are  due  as  stipulated  at 
§488.230(iMl)  of  the  proposed  rule  to 
one  of  the  following: 

•  30  (lays  everywhere  the  proposed 
rule  specifies  15  days,  as  30  days  is 
more  commonly  used  in  commerce; 

•  30  dajrs  from  the  date  of  notification 
or  any  ecvlier  period  as  provided  for  by 
State  law;  or 

•  Within  10  days  of  receipt  of  notice 
of  penalty  or  writkin  10  days  of  receipt 
of  the  final  hearing  dedsion  unless  the 
decision  is  appealed. 


Response:  We  do  not  accept  the 
recommendations  of  the  commenters  \o 
change  the  due  date.  The  due  date 
proposed  (now  in  redesignated 
§  488.442)  is  consistent  with  existing 
HCFA  notification  procedures  in  which 
we  give  the  provider  a  15  day  notice 
before  a  remedy  begins,  such  as.  in  the 
case  of  the  denial  of  payment  for  new 
admissions  or  termination  in 
noniminediate  jeopardy  situations. 
Because  we  have  no  compelling  reason 
to  conclude  that  rediKing  the  15  days  to 
10  days  or  increasing  the  15  days  to  30 
days  would  result  in  a  more  effective 
enforcement  process,  we  are  not 
changing  this  policy. 

However,  wnile  reviewii^  these 
comments,  we  realized  that  wre  did  not 
include  all  of  the  provisions  explaining 
when  the  dvil  money  penalty  can  be 
collected.  Consequently,  we  are  adding 
these  provisions  to  redesignated 
§  488.442(a). 

Comment:  One  commenter  said  that  a 
fadlity  should  not  have  to  pay  any 
penalty  until  it  has  fiiUy  exhausted  its 
appeal  ri^ts.  including  appeals  to  the 
appropriate  State  or  Federal  court. 

Response:  We  do  not  accept  this 
recommendation.  We  are  revising 
redesignated  $  488.442(a)  to  make  dear 
that  tl^  dvil  money  penalty  is 
collectible  when  a  final  administrative 
decision  is  issued  upholding  the 
imposition  of  the  penalty.  This  position 
is  in  accordance  with  the  intent  of 
section  1 128A(e)  of  the  Ad,  as  stated  in 
the  conference  agreement.  The 
conference  agreement  provides  that  no 
penalties  will  be  assessed  nor  payment 
prohibited  until  all  admintstiative 
remedies  have  been  exhausted.  (See 
H.R.  Rept  97-208. 97  Cong..  1st  Sms. 
Book  2  (Conference  Report)  p.  950. 
(1981)). 

Comment:  Many  commenters 
supported  the  provision  that  allows  the 
civil  money  penalty  to  be  deduded  from 
any  sum  then  or  later  owing  to  the 
facility  by  HCFA  or  the  State.  The 
commenters  believe  that  this  provision 
is  time  saving  and  cost  effective. 

A  few  commenters  recommended 
only  deduding  the  dvil  money  penalty 
from  any  sum  then  or  later  owing  by 
HCFA  or  the  State  if  the  penalty 
pa>Tnent  is  not  received  in  full  within 
30  days  bom  the  date  of  notification.  A 
commentw  asked  if  HCFA  or  the  State 
will  notify  the  fadlity  when  they  plan 
to  dedud  the  penalty  from  future 
monies  that  HCFA  or  the  State  owe  the 
fadlity. 

Response;  We  appndate  the  support 
of  the  commenters  who  agree  that  tlie 
amount  of  the  penahy  when 
determined,  may  be  deducted  from  any 
sum  then  or  later  that  HCFA  or  the  State 


owe  to  the  fiKility  as  specified  in 
redesignated  §  488.442(b).  This 
provision  implements  aedian  1128A(Q 
of  the  Ad. 

The  cominents  to  only  dedud  the 
penalty  if  the  facility  has  not  paid  in  full 
within  30  days  and  the  question  aixmi 
notifying  a  facility  of  a  deduction  are 
concerns  that  will  be  addressed  in 
forthcoming  manual  instructions. 
However,  a  fadlity  is  not  pteduded 
from  paying  the  dvil  money  penalty, 
when  it  is  collectible,  at  any  time  prior 
to  the  time  when  the  penalty  would  be 
deduded  bom  sums  then  or  later  owing, 
to  the  fadlity. 

Comment:  A  commenter  stated  that 
HCFA  and/or  the  State  should  colled 
the  dvil  money  penalty  after  all  appeal 
rights  are  exhausted  because  the  ability 
to  dedud  a  dvil  money  penalty,  when 
determined,  from  any  sum  then  or  later 
owing,  is  unfair  and  could  financially 
cripple  the  fadlitv- 

Response:  We  ao  not  accept  the 
comment.  First,  a  dvil  money  penalty  is 
not  colledible  until,  as  explained  in  a 
previous  comment,  a  final 
administrative  dedsion  is  made  that 
supports  the  imposition  of  the  penalty. 
Second,  a  facility's  finandal  condition 
is  one  of  the  many  fadors  considered  in 
determining  the  amount  of  the  penalty. 
It  is  not  our  intent  to  cause  a  fadlity 
undue  hardship;  however,  if  the  penalty 
imposed  is  in  the  upper  limit  of  the 
immediate  jeopardy  range,  we  believe  it 
is  justified,  because  residents  are  in  life 
threatening  situations  and  we  want  to 
motivate  the  facility  to  immediately 
corred  defidendes.  Finally,  the  Ad 
permits  that  civil  money  penalties  may 
be  deduded  from  any  sum  that  HCFA 
or  the  State  owes  or  will  owe  the 
facihty,  and  since  a  provider  has  ample 
notice  of  the  due  date,  the  option  exists 
to  pay  the  dvil  money  penalty  on  or 
before  the  due  date  as  opposed  to  the 
money  being  deduded  from  sums  owed 
or  owing. 

Comment:  Another  commenter  said 
more  consistency  between  regulatory 
requirements  and  enforcement  fn^ctice 
would  be  demonstrated  by  requiring  die 
agreement  of  the  patient  and  his  or  her 
attending  physician  with  the  monetary 
penalty  to  be  imposed  prior  to  the 
withholding  of  monies  from  the 
patient's  funding  soiirce. 

Response:  To  sohdt  the  agreement  of . 
each  and  every  resident  and  his  or  her 
attending  physidan  before  the 
imposition  of  a  dvil  money  penalty 
would  unnecessarify  delay  the 
imposition  of  the  dvil  money  penahy. 
Also,  if  a  fecility  is  not  motivated  to 
promptly  correct  mmoompliance,  due  to 
the  lengthy  delay  created  by  seeking 
resident  and  i^ysician  approval,  the 


health  and  safety  of  rendents  could  be 
compromised  for  an  even  longer  period 
of  time.  PmtbeiuHne.  when  a  provider 
enters  into  an  agreement  with  HCFA  or 
the  State,  or  both,  to  p«tidpate  in  the 
Medicare  and/or  Medicaid  programs,  h 
is  responsible  for  providing  the  agreed 
upon  level  of  care  to  the  residents. 
There  is  no  jostificatian  for  asidng  each 
resident  and  his  or  her  attending 
physidan  for  permission  to  impose  a 
dvil  money  pe.iatty  since  the  resident  is 
the  redpient  and/or  the  benefidary  of 
the  program  and  not  a  party  to  the 
agreement. 

ComTnen/;  Many  commenters 
suggested  that  the  rate  of  interest  not  be 
negotiable  as  stated  in  the  proposed 
rule's  preamble.  The  commenters  said 
-  this  can  promote  inconsistency,  is 
imworlu^Ie  and  inequitable. 
Commenters  wanted  to  know  how  the 
rate  will  be  negotiated  (as  stated  in  the 
proposed  preamble)  and  who  will 
determine  this  rate. 

Many  commenters  offered  ahemative 
language  for  this  regulatory  provision 
which  induded  the  following: 

•  Interest  accrues  at  the  credit  card 
rate  from  the  date  of  citation  on  all 
penalties  not  paid  prior  to  a  request  for 
a  hearing; 

•  Interest  is  assessed  at  an  annual  rate 
which  is  2  percent  above  the  prime  rate 
on  the  unpaid  balance  of  the  dvil 
money  {>enalty  beginning  on  the  due 
date; 

•  Interest  accrues  from  the  date  of  the 
violation  at  the  highest  rate  permitted 
by  State  usury  laws; 

•  Interest  is  based  on  a  national  index 
(for  example,  6-momh  Treasury  bills); 
and 

•  The  interest  rate  must  be  placed  in 
regulation. 

Response:  We  agree  that  the  interest 
rate  should  not  be  negotiable  and  we  are 
revising  redesignated  S  488.442(c)  to 
specify  the  interest  rate  applicable  to  the 
collection  of  dvil  money  penalties.  For 
Medicare,  the  interest  rate  is  the  rate 
fixed  by  the  Secretary  of  the  Treasury 
and  used  by  the  Department  of  HeaMi 
and  Human  Services.  The  rule  now 
states  that  the  interest  rate  is  the  higher 
of  either— (1)  the  rate  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consimier 
rates  of  interest  prevailing  on  the  date 
of  the  notice  of  the  penahy  amoimt  due 
(this  rate  is  published  qujoterly  in  the 
Federal  Renter  by  the  Department 
under  45  CFR  30.13(a));  or  (2)  the 
current  value  of  fdnds  rate  (this  rate  is 
published  annually  in  the  Federal 
Register  by  the  Secretary  of  the 
Treasury,  subjed  to  quarterty  revisions). 
For  Medicaid,  the  interest  rate  is 
determined  by  the  State. 


Comment:  We  received  many 
comments  on  the  collection  of  dvil 
money  penalties  from  dually 
partidpating  fadhties.  A  few 
commenters  were  confused  and  adced 
for  clarification  of  this  r^ulatory 
provision.  Commenters  suggested 
amending  the  language  of  the  proposed 
rule,  which  says,  "the  relative 
proportions  of  Medicare  and  Medicaid 
beds  at  the  fadlity  adually  in  use"  by 
adding  "by  residents  covcsad  by  the 
respective  {Mograms  *  •  ""to this 
sentence.  Another  commefiter 
recommended  the  regulation  say,  "the 
relative  proportions  of  Medicare  and 
Medicaid  residents  m  the  fedlity  at  the 
time  the  facility  receives  notice  of  the 
imposition  of  the  dvil  money  penalty." 

Response:  We  are  revising 
redesignated  §  488.442(e)  to  indude  the 
phrase  "by  residents  coveted  by  the 
respective  programs  on  the  date  the  dvil 
money  penalty  begins  to  accrue."  By 
includii^  this  phrase,  we  require  that 
civil  money  penalties  collected  frtun 
dually  participating  fedlities  be 
apporti<»ied  to  the  Medicare  and 
Medicaid  programs,  not  according  to  the 
proprntionate  number  ai  beds  but 
proportionate  to  the  number  of  residents 
in  each  program  on  the  date  the  dvil 
money  penalty  begins  to  accrue.  Fw 
example,  a  fadlity  has  the  capadty  and 
is  certified  to  {Hwide  ewe  for  50 
Medicare  beneficiaries  and  50  Medicaid 
recipients.  On  the  date  the  penalty 
begins  to  accrue,  15  Medicare 
beneficiaries  and  45  Medicaid  redpients 
are  residing  in  the  fadfity  and  40  beds 
of  the  100  beds  are  empty.  The  amount 
of  the  dvil  money  penalty  is 
apportioned  as  follows:  25  percent  (15/ 
60)  of  the  dvil  money  penalty  would  be 
apportioned  to  the  Medicare  Trust  Fund 
for  Medicare  beneficiaries  and  75 
percent  (45/60)  of  the  civil  money 
penalty  would  be  applied  to  the 
protection  of  the  health  and  property  of 
Medicaid  residents  of  farjlityts  that  the 
State  or  HCFA  finds  deficient. 

Comment:  Many  commenters 
suggested  ahemative  uses  for  the  dvil 
money  penalties  collected  by  HCFA  or 
the  State.  Many  suggested  using  the 
civil  money  penalty  amount  to  addiUK 
the  sitxiation  which  led  to  the  deficteaqr 
so  as  to  protect  the  health  of  the 
residents  as  OBRA  requires.  Other 
commenters  suggested  that  dvil  money 
penalties  collected  be  used  to: 

•  Fimd  the  State  incentive  program: 

•  Offer  finandal  improvement  gr»tts 
to  needy  facilities; 

Other  commenters  suggested: 

•  Pladng  the  monies  colleded  into  a 
fund  to  be  used  by  HCFA  or  tfie 
appropriate  State  agency,  rather  than 
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placing  them  in  the  State's  general 
revenue  fimd: 

•  Depositing  the  monies  with  the 
State  Treasurer  into  the  Long  Term  Care 
Monitor/Receiver  Fund:  and 

•  Not  using  the  monies  to  hud 
government  administrative  activities  or 
those  activities  not  related  to  resident 
care. 

Response:  We  cannot  accept  the  above 
suggestions  for  the  disposition  of  a  civil 
money  penalty  imposed  in  accordance 
with  sections  1819(h)(2)(B)(ii). 
1919(hK3)(C)(ii)  or  1919(h)(2)(A)(ii)  of 
the  Act.  If  the  oivil  money  penalty  is 
used  by  theiacility  to  correct  the 
noncompliance  which  led  to  its 
imposition,  it  is,  in  effect,  not  a  remedy. 
While  the  use  of  the  civil  money  penalty 
to  fund  the  State  incentive  program,  to 
Hnance  grants  for  needy  facilities  or  to 
deposit  into  the  Long  Term  Care 
Monitor/Receiver  Fund  would  be 
beneficial  uses,  the  Congress  has 
directed  the  use  of  the  civil  money 
penalty  amounts  collected  as  specified 
in  section  1128(A)(0  of  the  Act.  Civil 
money  penalties  collected  from 
Medicare  facilities  are  returned  to  the 
Medicare  Trust  Fund  and,  as  specified 
at  secUon  1919(h)(2)(A)(ii)  of  the  Act 
and  redesignated  §488. 442(e).  Civil 
money  penalties  collected  by  the 
Medicaid  State  agency,  in  accordance 
with  section  1919(h)(2)(A)(ii)  of  the  Act, 
are  applied  to  the  protection  of  the 
health  or  property  of  residents  of 
nursing  facilities  that  the  State  or  the 
Secretary  finds  deficient,  including 
payment  for  the  costs  of  relocation  of 
residents  to  other  facilities,  maintenance 
of  operation  of  a  facility  pending 
correction  of  deficiencies  or  closure, 
and  reimbursement  of  residents  for 
personal  funds  or  property  lost 
(redesignated  §  488.442(0)  The  law 
does  not  require  that  the  money 
received  through  civil  money  penalties 
be  spent  on  direct  patient  care.  In  fact, 
the  Act  suggests  that  those  funds  will  be 
spent  on  administrative  expenses,  such 
as  those  incurred  in  moving  patients  to 
other  facilities. 

Comment:  Many  commenters  support 
the  use  of  civil  money  penalties  by  the 
State  for  the  protection  of  the  health  and 
property  of  the  residents.  A  few 
commenters  raised  questions,  such  as: 

•  How  the  disposition  of  civil  money 
penalties  will  be  implemented  to  assure 
that  money  collected  by  the  State  is 
used  appropriately; 

•  What  State  costs  are  included  at 
proposed  §  488.230(i)(6)(ii): 

•  Whether  a  priority  would  be 
assigned  to  the  items  included  in  the 
State's  use  of  civil  money  penalties 
(such  as,  relocation  of  residents  and 
resident  reimbursement):  and 


•  How  resident  reimbursement  would 
be  accomplished. 

Response:  These  questions  raised  by 
the  commenters  are  issues  that  need  not 
be  addressed  through  the  Federal 
regulatory  process.  The  Act  permits 
each  State  to  implement  its  own 
procedures. 

Comment:  A  commenter  sup'ported 
the  application  of  civil  money  penalties 
as  specified  in  the  regulation:  however, 
the  commenter  was  concerned  that  this 
provision  conflicts  with  this  party's 
State  constitution  which  requires  all 
civil  forfeitures  to  beplaced  in  the 
State's  school  fund.  Tne  commenter 
asked  which  provision  takes 
precedence. 

Response:  Medicare  and  Medicaid  are 
Federal  programs,  so  when  a  civil 
money  penalty  is  collected  as  an 
enforcement  action  because  a 
participating  SNF  or  NF  is  out  of 
compliance  with  the  Medicare  or 
Medicaid  requirements,  the  Federal 
regulation  takes  precedence. 

Comment:  A  few  commenters 
recommended  amending  proposed 
§488.230(j)(6)(iii)  to  include  the 
reimbursement  of  lost  resident  property. 
A  few  commenters  suggested  replacing 
"including"  at  §  488.230(i)(6)  with  the 
words  "such  as." 

Response:  Section  1919(h)(2)(A)  of  the 
Act  specifies  that  civil  money  penalties 
collected  by  the  State  be  applied  to  the 
protection  of  the  health  or  property  of 
residents  of  nursing  facilities  that  the 
State  or  Secretary  finds  deficient.  We 
believe  the  Congress  intended  that  this 
include  the  State  reimbursement  of  a 
resident  for  personal  property  and  fiinds 
lost  at  the  facility  as  a  result  of  actions 
by  the  facility  or  by  individuals  used  by 
the  faciUty  to  provide  services  to 
residents.  We  are  revising  the  rule 
accordingly. 

We  accept  the  suggestion  to  replace 
the  word  "including"  with  the  word 
"such  as"  in  the  paragraph  that  « 

discusses  the  use  of  civil  money 
penalties  collected  by  the  State.  This 
revision  does  not  alter  the  meaning  of 
the  provision,  but  does  provide  needed 
clarity.  The  Act,  as  referenced  above, 
enumerates  certain  specified  activities 
for  which  a  collected  civil  money 
penalty  may  be  used;  however,  it  is  not 
an  exhaustive  Ust.  As  long  as  the 
intended  use  of  the  funds  may  be  said 
to  relate  to  protecting  resident  health  or 
property,  it  is  not  necessary  that  each 
use  of  the  civil  money  penalty  bs 
expressly  stated  in  the  regulation.  Using 
the  words  "such  as"  more  precisely 
conveys  the  intent  of  this  provision  and 
allows  the  State  to  have  flexibility  in 
determining  what  activities  relate  to 
protecting  residents'  health  or  property. 


SecUon  488.444 
Penalties 


Settlement  of 


Comment:  A  few  commenters  said 
that  the  regulatory  provision  at 
proposed  §  488.230(k)  does  not  offer 
guideUnes  on  how  civil  money  penalties 
may  be  settled  and  that  there  is  no 
control  over  the  States'  or  Secretary's 
discretion. 

A  consumer  organization  commented 
that  granting  States  complete  discretion 
to  settle  cases  whenever  and  however 
they  choose  undermines  the 
effectiveness  of  civil  money  penalties. 
They  added  that  this  regulatory 
provision  opens  the  door  too  wide  for 
parties  interested  in  not  paying  fines  to 
make  inappropriate  deals  with  decision- 
makers and  avoid  responsibility  for 
their  noncompliance. 

Several  commenters  suggested 
deleting  this  regulatory  provision,  and  a 
few  commenters  specifically  suggested 
that  this  section  be  deleted  in 
accordance  with  their  changes  proposed 
at  §  488.230(e)  which  provide  for 
settlement  in  which  a  facility  pays  the 
civil  money  penalty  that  was  imposed 
(less  the  35  percent),  and  corrects  the 
deficiencies  which  led  to  the  penalty, 
within  10  days  of  receipt  of  the  notice. 

Response:  We  cannot  accept  these 
comments.  The  authority  provided 
HCFA  or  the  State  to  settle  any  case  at 
any  time  prior  to  a  final  administrative 
decision,  as  specified  at  redesignated 
§  488.444,  is  consistent  with  other 
regulatory  provisions  pertaining  to  civil 
money  penalties.  Regarding  tlie 
comment  that  this  provision  opens  the 
door  for  decision  makers  to  make  deals 
with  providers,  we  contend  that  the 
survey,  certification  and  enforcement 
process  is  built  on  a  system  of  integrity 
and  implements  the  necessary  controls 
to  assure  that  this  integrity  is 
maintained.  To  remove  this  provision, 
as  suggested  by  a  few  commenters, 
would  deny  providers  the  opportunity 
to  promptly  settle  their  cases.  We 
heUeve  that  the  suggestion  to  settle  by 
deducting  35  percent  fi-om  the  civil 
money  penalty  if  the  deficiencies  which 
led  to  the  penalty  are  corrected  within 
10  days  does  not  allow  a  faciUty  enough 
time  to  make  a  decision  regarding 
whether  to  waive  or  request  a  hearing. 
Moreover,  the  provision  in  redesignated 
§  488.436  deals  specifically  vdth  a 
provider  waiving  its  right  to  a  hearing. 
Redesignated  §  488.444  provides  the 
opportunity  to  settle  a  case,  even  if  the 
hearing  right  was  not  previously 
waived.  This  provision  was 
incorporated  into  the  regulation  in  the 
interest  of  resolving  disagreements  at 
the  stage  in  the  process  before  sizeable 
expenditures  of  time  and  money  are 


devoted  to  bearing  procedures.  Even  if 
a  hearing  had  been  requested,  if.  before 
the  proceeding,  all  parties  can  reach 
agreement  over  the  defideiKies  to  be 
corrected  and  the  penalty  to  be  paid 
until  conrecticns  are  made,  costly 
hearings  procedures  can  be  avrnded. 

Comment:  A  commenter  requested 
that  press  releases  and  a  notice  to  the 
long  term  care  ombudsman  accompany 
settlement,  and  if  the  civil  money 
penalty  was  imposed  as  a  result  of  a 
complaint  investigation,  notice  should 
be  given  to  the  complainant. 

Response:  We  do  not  accept  this 
comment.  Sections  1819(g)(S)  and 
1919(g)(5)  of  the  Act  provide  for  the 
disclosure  of  information  regarding 
inspections  and  other  activities  of 
skilled  nursing  Cacifities  and  nursing 
facihties.  Stnyey  and  certification 
information,  \^^ch  includes  but  is  not 
limited  to  statements  of  deficiencies, 
plans  of  correction  and  appeal  resuhs,  is 
available  to  the  public.  The  regulation  at 
§  488.325  expands  disclosure  to  include 
among  other  things,  notice  of  SNF  or  NF 
noncom{yIiance  and  adverse  action(s) 
imposed  to  the  long  term  care 
ombudsman.  Existing  State  stn^ey 
agency  procedures  require  that  a  notice 
be  sent  to  the  complainant  informing 
him  or  her  of  the  disposition  of  the 
allegaticm.  We  maintain  that  the  present 
methods  of  disclosure  used  for  all 
noncompliaoce  situations  provide 
ample  opportunity  for  public  awareness, 
and  we  do  not  betieve  that  any 
additional  benefit  is  derived  l^  having 
separate  disclosure  procedures  for  those 
cases  in  whidi  dvil  money  penalties  are 
used  as  a  reeoedy  (see  discussion  for 
§  488.325  Disclosure  of  resuhs  of 
surveys  and  activities). 

Comment:  A  iwavider  organization 
recommended  that  issues  that  may  be 
resolved  at  settlement  include  citatioD 
of  a  deficiency:  severity  and  scope  of  the 
deficiraicy;  the  remedy  imposed; 
exclusion  of  the  deficiency  as  the  basis 
for  increased  sanctions  in  the  future; 
and  exclusion  of  the  deficiency  or 
deficiencies  cited  on  the  HCFA  Form- 
2567  as  the  basis  for  fortho- 
enforcemoat  action  l^  any  other  agency 
or  office  of  the  Department  of  Heahh 
and  Human  Services  (HHS). 

Response:  We  do  not  accept  the 
suggestion  to  include  in  the  regulation 
specific  deficiency  related  issues  that 
may  be  discussed  ai  settlement. 
Providers  have  many  opportunities  to 
discuss  and  resolve  the  deficiency- 
related  issues  raised  by  the  commenter 
before  the  settlonent  of  the  dvil  money 
penalty  would  occur.  Providers  have  the 
opportunity  to  question  survey  findings 
during  the  survey,  ai  the  exit 
conference,  while  awaiting  receipt  of 


the  official  defidency  statement,  upon 
receipt  of  same,  and  throu^  oogoing 
dialogue  with  the  State  and  HCFA 
regional  offices.  Ako^  aU  States  must 
have  a  dispute  resofaition  jvocess  as 
required  by  §  488.331  of  this  rule  to 
enable  providers  to  discuss  perceived 
discrepandes  in  the  survey  process. 
While  the  existence  of  a  deficiency  may 
arise  at  settlement  discussions,  it  is 
unnecessary  to  mention  it  or  any  other 
of  the  above  issues  which  are  predicated 
on  the  existence  of  defidendes  and 
which  may  arise.  Moreover,  we  have  no 
authority,  as  the  commenter  suggests,  to 
exclude  a  defidency  in  the  presort  but 
increase  the  enforcement  actitn  if  it  is 
repeated  in  the  future. 

Section  488.450    Continuation  of 
Payments  to  a  Facility  With  Deficiencies 

Virtually  everyone  who  commented 
vehemently  disagrees  with  this 
proposed  section.  Consumer  groups 
oppose  this  section  because,  they 
beheve,  it  forces  HCFA  or  the  State  to 
terminate  a  fadhty's  provider  agreement 
rather  than  to  impose  alternative 
remedies.  State  OTganizaticms  disagree 
with  the  provision  that  the  State  must 
agree  to  repay  FFP  for  Medicaid 
facilities  rather  than  the  fedlity  agreeing 
to  repay  (as  stipulated  for  Medicare). 
Providers  argue  that  the  proposed  rule 
is  too  strid,  because  repayment  of 
Federal  funding  would  begin  the  day 
that  the  State  survey  agency  identifies 
defidencies  rather  than  when  HCFA  or 
the  State  imposes  remedies  when 
faciUties  do  not  correct  defidendes. 
Providers  also  believe  that  asking  for  an 
agreement  to  repay  Federal  funds  for 
defidendes  at  low  scope  and  se\'erity 
levels  is  har^. 

Comment:  Several  commenters 
beUeved  that  proposed  §  488.232,  as 
redesignated  at  §  488.450,  will  force 
States  to  impose  termination  instead  of 
alternative  remedies  for  aU  instances  of 
nonoHnphance  in  NFs.  They  based  their 
belief  on  the  provision  that  says  that, 
when  the  State  survey  agency  prefers  an 
alternative  remedy  in  heu  of 
termination,  the  State  must  agree  to 
repay  FFP.  If  the  NF  fails  to  correct  the 
defidendes  during  the  correction 
period,  the  State  would  be  liable.  These 
commenters  said,  that  because  many 
States  have  no  intentitui  of  entering  into 
an  agreement  to  repay  FFP,  the  State 
must  start  termination.  One  conmienter 
stated  that  if  the  provision  remains  as  a 
prerequisite  to  the  use  of  alternative 
remedies,  reliance  on  termination 
procedures  will  continue.  In  the 
commenter's  view,  the  end  resuk  mil 
be  more  btigation,  because  providers 
will  be  placed  in  the  unenviabie 
position  of  having  to  re^KMid  to   * 


potential  decertificati<m  for  relativ^ 
minor  infractions. 

Other  commenters  criticized  HCFA's 
proposed  rule  because  it  denies  the 
intent  of  OBRA  to  make  available  to 
States  a  range  of  remedies  to  be  used  as 
alternatives  to  termination  Iw 
defidendes  of  lesser  severity  and  places 
NFs  in  the  undesirable  position  of 
having  to  respond  to  decertification 
actions  for  relatively  minor  violations. 

Response:  We  are  aware  of  the 
difficulties  posed  by  the  repayment 
provisions  of  sections  1819(h)(2)(C)  and 
1919(h)(3KD)  <rfthe  Ad.  As  ahnost  all 
commenters  noted,  these  requirements 
constitute  a  significant  disincentive  to 
impose  ahemative  remedies  because  die 
Ad  requires  that  either  the  fadhty 
(under  Medicare)  or  the  State  (under 
Medicaid)  repay  the  Federal  government 
should  the  faudlity  Coil  to  corred 
identified  defidendes. 

We  note,  however,  that  sections 
1819(h)(2)(C)  and  1919(h)(3)(D)  of  the 
Act  specify  the  rules  that  must  ^ply  to 
SNFs  and  NFs  when  the  only  course 
chosen  to  respcnid  to  the  rioiatioD  erf 
certification  requirements  is  through 
alternative  remedies.  We  reach  this 
conclusion  because  of  the  literal 
language  of  both  of  the  provisions  of  the 
Act,  which  specifies  that  these 
remediation  provisions  apply  when  the 
State  survey  agency  d^ermines  that  it 
would  be  more  ^propriate  to  employ 
alternative  means  to  assiire  compliance 
than  to  seek  a  provide'  agreement 
termination.  Thus,  the  commenters  are 
quite  ri^t  that  when  an  ahemative 
remedy  only  is  being  sought,  the 
repay-ment  provisions  of  the  Ad  for 
SNFs  and  NFs  are  inescapable. 

While  we  see  the  desirability  of  being 
able  to  pursue  only  alternative  remedies  ' 
in  many  cases  of  bdhty 
noncompliance,  the  fad  is  that  section 
1919(h)(7)  of  the  Act  offers  the 
availability  (rf  ahemative  remedies 
when  coupled  with  an  action  to 
terminate  a  provider  agreement  when 
there  would  be  no  repayment 
consequences  for  either  the  facility  or 
the  State.  In  these  cases,  when  HCFA 
agrees  vwith  the  State's  assessment  diat 
a  provider  agreement  termination 
should  be  sou^t,  the  State's  timing  fcM" 
the  termination  ccmtrols.  If  the  State 
opts  for  one  or  more  alternative 
remedies  in  addition  to  termination, 
those  remedies  would  be  apphed  unless 
the  Secretary  chooses  to  impose  an 
alternative  remedy.  When  both  the  State 
and  the  Secretary  choose  to  impose  one 
or  more  alternative  remedies,  sedimi 
1919(h)(7)(B)(ii)  of  the  Act  ^ledfies  that 
only  the  Secretary's  remedies  are 
imposed.  As  already  discussed,  when 
the  State's  decision  to  terminate  the 
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provider  agreement  as  well  as  impose 
alternative  remedies  prevails,  we  do  not 
believe  the  rules  of  section  1919(h)(3)(D) 
of  the  Act  would  govern  the  imposition 
of  the  alternative  remedy. 

Thus,  where  a  SNF's  or  NF's 
deHciencies  do  not  pose  an  immediate 
jeopardy  to  resident  health  or  safety, 
HCFA  or  the  State  may  opt  for  a  "slow- 
track"  termination  and  apply  one  or 
more  alternative  remedies  in  the  interim 
period.  Should  the  facility  achieve 
substantial  compliance  before  the 
effective  date  of  the  termination,  as  we 
would  expect  to  occur  in  almost  every 
case,  the  termination  action  would  be 
rescinded.  Should  the  facility  fail  to 
correct  dehciencies  by  the  eflfective  date 
of  the  termination,  the  termination 
would  proceed,  but  neither  the  State  nor 
the  facility  would  be  liable  to  us  for  a 
repayment  of  funds  for  the  time 
following  the  identification  of 
deficiencies.  While  we  are  not 
suggesting  that  Slates  or  HCFA  make  a 
decision  to  terminate  a  provider 
agreement  in  all  cases  where  facility 
deficiencies  have  been  identified,  we 
believe  it  is  important  that  States,  and 
all  others  affected  by  these  provisions, 
be  clear  as  to  the  consequences  of  using 
the  various  provisions  of  the  Act. 

We  have  concluded  that  the  approach 
we  have  described  above  can  be  applied 
to  SNFs  as  well  as  to  NFs  and  dually- 
participating  facilities.  When  we  have 
identified  deficiencies  for  SNFs  and 
seek  provider  agreement  termination  in 
accordance  with  section  1866(b)  of  the 
Act.  we  would  not  be  seeking  only  an 
alternative  remedy.  In  such  cases,  we 
beUeve  the  rules  of  section  1819(h)(2)(C) 
would  not  apply  since  the  State's 
recommendation  is  for  a  termination 
and  alternative  remedies. 

We  believe  proceeding  in  the  fashion 
we  have  described  relative  to  all  nursing 
homes  may  strike  the  kind  of  balance 
that  the  Congress  was  seeking  through 
its  placing  of  alternative  remedies  in 
greater  prominence  than  had  been  the 
case  before  nursing  home  reform.  Most 
importantly,  nursing  home  residents 
would  be  protected,  because  the 
facilities  in  which  they  reside  would 
have  every  incentive  to  comply  quickly 
in  order  to  have  alternative  remedies 
lifted.  With  that  incentive,  residents 
would  face  the  unsatisfactory  care  that 
gave  rise  to  the  enforcement  action  for 
only  short  periods  of  time  without 
facing  the  specter  of  relocating  were 
termination  the  first  remedy  of  choice. 
Second,  States  would  have  considerably 
more  flexibility  to  impose  alternative 
remedies  knowing  that  neither  they  nor 
the  facility  will  be  liable  to  us  for  the 
repayment  of  funds  should  a  facihty,  in 
fact,  fail  to  achieve  substantial 


compliance  by  the  time  that  the 
termination  action  is  effective.  Of 
course,  the  mandatory  denial  of 
payment  which  the  State  or  the 
Secretary  is  required  to  impose  after  the 
third  month  of  noncompliance  would 
not  require  the  State  for  Medicaid  or  the 
facility  for  Medicare  to  sign  an 
agreement  to  repay  Federal  funds  if 
substantial  compliance  is  not  achieved. 

Conunent:  One  commenter  believed 
that  the  continuation  of  payments 
pending  remediation  provision  should 
only  be  applied  in  situations  where  the 
Secretary  and  the  State  disagree  about 
whether  to  terminate  and  the  Secretary 
believes  that  termination  should  occur 
but  the  State  beUeves  that  the  facility 
can  correct  the  problems.  The 
commenter  states: 

This  interpretation  flows  very  logically 
from  the  wording  of  section  1919(h)(3)(D). 
which  gives  the  Secretary  permission  to 
continue  payments  ("The  Secretary  may 
continue  payments  *  *  *"  emphasis  added). 
Since  the  Secretary  has  ample  authority 
elsewhere  In  the  Act  to  pay  facilities,  he  does 
not  need  this  "permission"  and  therefore  the 
provision  would  appear  to  be  redundant.  It 
acquires  meaning  only  if  it  is  understood  as 
making  an  exception  to  a  situation  where  the 
Secretary  would  otherwise  be  barred  from 
making  payment 

One  commenter  believes  that  sections 
1919(h)(3)(D)  andl819(h)(2)(D)  of  the 
Act,  if  not  redundant,  were  incorporated 
into  the  Act  to  constitute  guidance  in  a 
situation  that  otherwise  would  make  it 
unclear  as  to  whether  or  not  payment 
should  continue,  that  is,  disagreement 
lietween  HCFA  and  the  State. 

Other  commenters  noted  that,  "A 
reasonable  reading  of  the  statute  does 
not  require  the  Secretary  to  second- 
guess  every  determination  by  a  State 
that  intermediate  sanctions  should  be 
attempted  before  resorting  to 
termination."  The  commenters  assert 
that  the  statutory  provision  should  only 
apply  in  those  very  rare  circumstances 
where  the  Secretary  concludes  that 
termination  is  necessary,  but  yields  to 
the  State's  recommendation  that 
intermediate  remedies  be  imposed 
instead. 

Response:  While  we  agree  that  the 
Secretary  has  the  authority  to  pay 
Medicare  facilities  and  pay  States  for 
Medicaid  facilities  in  accordance  with 
sections  1861(v)(l)  and  1903  of  the  Act, 
respectively,  the  provisions  of  sections 
1819(h)(2)(C)  and  1919(h)(3)(D)  Umit  the 
Secretary's  authority  to  make  payments 
for  Medicare  providers  and  States  (for 
Medicaid  providers),  respectively. 
However,  that  is  not  the  only  situation 
in  which  there  would  be  lack  of  clarity 
as  to  whether  or  not  payment  should 
continue.  The  clearer  reading  and  the 


one  we  have  adopted  is  that,  without 
this  provision,  a  lack  of  clarity  would 
exist  over  whether  or  not  payments 
should  continue  despite  noncompliance 
with  the  statutory  participation 
requirements.  Further,  we  do  not  agree 
that  the  Act  provides  for  the  scheme 
offered  by  the  commenter  (that  is,  that 
we  only  invoke  section  1919(h)(3)(D)  of 
the  Act  if  there  is  disagreement  about 
termination).  Such  disagreements 
between  the  State  and  the  Secretary  over 
termination  and  establishing  remedies 
are  addressed  at  section  1919(h)(7)  of 
the  Act. 

Commeni;  One  commenter  expressed 
the  opinion  that  there  is  almost 
universal  agreement  that  terminating 
nursing  homes  from  Medicare  and 
Medicaid  is  harmful  to  residents.  The 
commenter  believed  that  in  most 
terminations,  residents  are  transferred  to 
other  substandard  nursing  homes  farther 
away  from  family  and  friends.  The  end 
result  of  most  provider  terminations  is 
to  expose  residents  to  relocation  trauma 
without  getting  better  care.  Othei» 
commenters  also  expressed  concern 
over  the  resident's  reaction  to  a 
potential  termination.  Commenters 
beUeved  that  even  when  a  facility  has 
come  into  compliance,  residents  suffer 
from  the  uncertainty  of  their  situations. 
Although  commenters  agreed  with  our 
statement  in  the  preamble  that  we  see 
provider  agreement  terminations 
generally  to  be  the  enforcement 
response  to  the  most  serious 
deficiencies,  they  believed  the  proposed 
regulation  allows  almost  unrestricted 
use  of  termination  as  a  sanction. 

Response:  We  disagree  with  the 
commenter.  who  gave  no  evidence  to 
support  the  contention  that  most 
provider  terminations  expose  residents 
to  relocation  trauma  without  getting 
better  care.  We  acknowledge  that  there 
are  instances  in  which  termination  will 
cause  some  hardship  to  residents,  but 
the  advantages  of  removing  residents 
from  a  noncompliant  nursing  home 
could  outweigh  any  disadvantages. 
Usually,  HCFA  and  the  State  will 
impose  alternative  remedies  prior  to 
terminating  or  in  addition  to 
terminating  a  facility  in  hopes  that  a 
facility  will  achieve  substantial 
compliance.  We  believe  that  in  those 
cases  in  which  termination  becomes 
necessary,  the  termination  is  for  the 
ultimate  benefit  of  the  residents  to 
assure  that  they  receive  the  care  to 
which  they  are  entitled. 

Comment:  One  commenter  stated  that 
section  1919(h)(3)(D)  of  the  Act  requires 
the  Secretary  to  establish  guidelines  for 
the  approval  of  corrective  actions 
requested  by  the  States.  The  commenter 


pointed  out  there  are  no  proposed  rules 
that  address  this  statutory  requirement. 

Response:  We  will  issue  these 
guidelines  in  manual  instructions.  We 
do  not  believe  including  them  in 
regulations  is  required  or  necessary. 

Comment:  Many  commenters  believed 
that  the  proposed  rule  was  so  broadly 
worded  that  it  could  be  understood  to 
apply  to  evwy  situation  where  the  extra 
time  and  the  intermediate  sanctions  did 
not  produce  compliance.  These 
commenters  asked  that  we  revise  the 
regulation  to  use  the  continuation  of 
payment  during  remediation  provision 
in  only  in  the  most  egregious  situations 
where  the  Secretary  disagrees  with  the 
State  siuvey  agency  regarding 
termination. 

Aesponse:  Sections  1819(h)(2)(C)  and 
1919(h)(3)(D)  of  the  Act  do  not  provide 
any  flexibiUty  about  the  seriousness  of 
a  deficiency  in  applying  the 
continuation  of  i>ayment  during 
remediation  provision.  Indeed  because 
the  statute  in  both  places  makes 
reference  to  the  payment  limitations 
being  triggered  if  a  facihty  is  "not  in 
compliance  with  a  requirement  of 
subsections  (b),  (c),  or  (d)"  (emphasis 
added),  we  believe  that  the  Congress 
was  focusing  on  any  deficiency  that 
might  cause  a  facility  to  not  be  in 
substantial  compUance,  not  just  cases  of 
egregious  noncompHance.  Therefore,  we 
cannot  accept  the  commenter's  request. 

Comment:  One  commenter 
recommended  that  we  add  the  following 
sentence  at  the  end  of  proposed 
§488.232(a)(l)(i):  "In  considering 
whether  it  is  more  appropriate  to 
impose  alternative  remedies  than  to 
terminate  the  facility,  the  State  shall 
take  into  accoimt  the  relative  effects  on 
the  facility's  residents  of  relocation  and 
remaining  in  the  facihty.  including  the 
availabiUty  of  suitable  alternative 
placements  for  them." 

Response:  We  are  not  adopting  this 
recommendation  because  there  may  be 
instances  when  termination  is  necessary 
despite  the  fact  that  it  will  cause  some 
hardship  to  residents.  As  noted  earher. 
usually,  HCFA  and  the  State  will 
impose  alternative  remedies  prior  to 
terminating  a  facility;  however,  there 
may  be  instances  where  this  is  not 
possible.  For  example,  a  facility  could 
refuse  to  allow  access  to  the  surveyors, 
or  could  refuse  to  submit  a  plan  of 
correction.  A  facility  might  also  remain 
out  of  substantial  compliance  with 
requirements  after  an  up  to  6-month 
period  allowed  for  correction,  at  which 
time  the  Act  would  require  termination 
despite  hardships  to  the  residents. 

Comment:  Several  commenters  urged 
us  to  delete  the  provision  at  paragraph 
(a)(2)  that  HCFA  or  the  State  may 


terminate  the  SNF  or  NF  agreement 
before  the  end  of  a  6-month  correction 
period  if  the  criteria  in  paragraph  (a)(1) 
of  this  section  are  not  met.  Commenters 
beheved  that  the  Act  does  not  authorize 
HCFA  or  the  State  to  terminate  a 
provider  agreement  if  a  facihty  does  not 
meet  the  threshold  criteria  (that  is,  the 
State  survey  agency  finds  that  it  is  more 
appropriate  to  impose  an  ahemative 
remedy  than  to  terminate  the  faciUty; 
the  State  has  submitted  a  plan  and 
timetable  for  correction  approved  by 
HCFA;  and  the  faciUty,  in  the  case  of  a 
Medicare  SNF.  or  the  State,  in  the  case 
of  a  Medicaid  NF,  agrees  to  repay  the 
Federal  government  payments  received 
if  corrective  action  is  not  taken  in 
accordance  with  the  approved  plan  of 
correction).  Commenters  believed  that 
once  a  determination  is  made  to  invoke 
the  continuation  of  payment  provision, 
a  facihty  should  not  be  terminated  or 
have  its  Federal  funding  discontinued 
unless  it  is  found  on  a  subsequent 
survey  to  present  immediate  jeopardy, 
or  the  6  months  expire  and  the 
originally  cited  deficiencies  have  not 
been  corrected.  On  the  other  hand,  a  few 
commenters  recommended  that  we 
change  the  section  to  read  "HCFA  or  the 
State  must  terminate"  rather  than  "may 
terminate"  as  it  was  proposed. 

Response:  We  disagree  with  these 
commenters.  First,  on  its  face,  the 
statute  does  not  limit  the  authority  of 
the  Secretary  to  deny  further  payments 
to  faciUties  or  States  under  these 
provisions  to  only  those  cases  where 
deficiencies  pose  inunediate  jeopardy. 
Rather,  the  statute  speaks  to  all 
providers  which  do  not  meet  "a" 
requirement  of  the  Act.  Second,  the 
States  and  the  Secretary  have  plenary 
authority  to  terminate  provider 
agreements  any  time  there  is  faciUty 
noncomphance.  and  sections 
1819(h)(2)(C)  and  1919(h)(3)((D)  pose  no 
limitation  on  that  authority.  If  the  State 
survey  agency  does  not  prefer  an 
alternative  remedy  in  Ueu  of 
termination  to  remedy  noncompliance, 
the  Act  compels  the  Secretary  to  cease 
payments  to  the  facihty  under  Medicare 
or  the  State  under  Me<hcaid.  If  the  State 
survey  agency  prefers  an  alternative 
remedy  in  heu  of  termination  and  the 
other  two  criteria  are  not  met,  the 
Secretary  does  not  have  authority  to 
continue  payments  under  either 
program.  However,  if  the  State  siuvey 
agency  prefers  termination,  we  cannot 
preclude  a  State  from  imposing 
additional  remedies  while  the 
termination  is  pending,  which  can  be  up 
to  six  months  from  the  last  day  of  the 
survey.  Therefore,  we  are  not  accepting 
the  commenter's  suggestion  that  we 


should  continue  Federal  fimding  imless 
we  found  on  a  subsequent  survey  that 
deficiencies  present  immediate 
jeopardy,  or  the  6  months  have  expired 
and  the  facihty  has  not  corrected  the 
originally  cited  deficiencies.  To  do  so 
would  be  clearly  inconsistent  with  the 
Act,  as  we  have  discussed  above. 
Neither  immediate  jeopardy  nor  a  full  6 
months  of  noncompliance  have  to  have 
occurred  in  order  for  the  State  or  HCFA 
to  terminate  a  provider  agreement. 

We  are  also  not  accepting  the 
suggestion  to  change  HCFA  or  the  State 
"may"  to  HCFA  or  the  Sute  "must," 
since  the  text  of  the  regulations  mirrors 
the  Act,  which  affords  States  and  HCFA 
discretion  in  these  matters. 

Comment:  Many  commenters 
suggested  that  we  delete  the 
requirement  that  States  submit  the  plan 
of  correction  to  HCFA  for  approval  in 
every  case  for  which  alternative 
remedies  are  to  be  imposed.  Some 
commenters  assert  that  this  provision. . 
as  written,  provides  strong  incentives  to 
using  termination  rather  than  alternative 
remedies.  They  point  out  that  if  a  State 
survey  agency  wants  to  impose  any 
remedy  other  than  termination,  it  must 
submit  a  plan  of  correction  to  HCFA. 
The  commenters  beheved  that  this  will 
encourage  States  to  terminate  a  provider 
agreement  rather  than  to  impose  an 
alternative  remedy  because  the 
requirement  that  HCFA  approve  plans 
of  correction  under  the  continuation  of 
payment  provision  will  be 
administratively  burdensome. 

Response:  The  requirement  that  State 
survey  agencies  submit  a  plan  of 
correction  to  HCFA  as  part  of  the 
continuation  of  payment  provision  is 
statutory.  Sections  1819(h)(2)(C)  and 
1919(h)(3)(D)  of  the  Act  provide  that, 
"the  State  has  submitted  a  plan  and 
timetable  for  corrective  action  to  the 
Secretary  for  approval  and  the  Secretary 
approves  the  plan  of  corrective  action." 
We  do  not  have  the  authority  to  delegate 
this  function  to  the  State.  However,  we 
may,  through  manual  instruction 
provide  for  a  mechanism  whereby,  if  the 
State  survey  agency  has  not  received 
approval  or  disapproval  from  HCFA 
within  a  prescribed  amount  of  time,  we 
would  deem  the  plan  and  timetable  for 
corrective  action  approved. 

Comment:  One  commenter  beheved 
that  the  Secretary  should  require  States 
to  seek  HCFA  approval  for  all  plans  of 
correction  involving  use  of  alternative 
remedies  only  if  the  review  will  be  done 
for  the  purpose  of  determining  whether 
the  State  has  chosen  its  remedy 
strategically  to  achieve  the  appropriate 
change  in  facility  behavior  toward 
residents. 
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i:  Swtiona  lS19(h)(2)(C)(ii) 
and  t919(h)(3)(DHii)  of  dw  Act  raquin 
that  the  Secrafeiry  apprave  all  pkns  of 
coirective  action.  Moreover,  die  Act 
does  not  delve  into  the  purpoae  behind 
approving  the  plans  of  amective  action 
(that  it  only  reviewing  the  plan  of 
correction  to  detannine  whether  the 
State  impoeed  the  best  remedy  for  a 
given  situation  of  noncomplianoe.): 
Adding  such  a  requirement  to  the 
regulation  would  inappropriately  limit 
the  authority  of  the  Secretary.  For  this 
reason,  we  are  not  accepting  this 
suKestion. 

Comment'  One  commentar  believed 
that  alternatives  to  termination  should 
be  allowed  to  be  imposed  because, 
without  a  distinction  between  level  and 
type  of  deficiency,  even  minor 
noncompliance  becomes  grounds  for 
withholding  of  Medicaid  funds. 

Response:  We  assume  the  commenter 
means  that  HCFA  should  not  use  the 
continuation  of  payment  provision  for 
minor  noncomplioince.  As  we  have 
explained  before,  the  Act  makes  no  such 
distinction  for  minor  deficiencies. 
Therefore,  we  have  no  basis  to  revise  the 
rule.  If  the  commenter  is  urging  the  use 
of  remedies  instead  of  termination,  we 
believe  that  the  enforcement  scheme  we 
have  designed  and  in  §488.408,  which 
correlates  specific  enforcement 
responses  to  specific  levels  of 
noncompliance,  provides  for 
incrementally  more  severe  remedies  for 
more  serious  deficiencies.  Also,  as 
discussed  elsewhere  in  this  final  rule, 
while  all  facility  noncompliance  will  be 
identified,  the  enforcement  response 
can  range  from  a  provider's  commitment 
to  correct  with  no  remedies  imposed,  to 
termination  of  the  provider  agreement. 
Providers  found  to  be  in  substantial 
compliance  will  not  have  remedies 
imposed. 

Comment:  The  ina|ority  of 
commenters  who  responded  to  this 
section  asked  that  we  take  out  paragraph 
(a)(l)(iii),  which  requires  that  States 
repay  Federal  funds  paid  to  a  nursing 
facility  when  alternative  remedies  are 
used.  One  organization  stated  that  they 
believe  HCFA  is  basing  the  regulation 
on  a  specific  statutory  requirement  but 
they  bialieve  that  this  issue  should  be 
discussed  before  implementation  of  its 
provision  in  the  enforcement  rules. 
They  said  that  they  believe  that  a 
stronger  public  policy  rests  on  the  use 
of  the  altamative  remediea  and  that  a 
facihty's  hilure  to  comply  should  not 
aaate  a  financial  threat  to  the  State. 

iiesponse.'  First,  we  must  point  out 
that  the  repayment  provision  in 
redadgpated  § 488.450(aHl)(iii)  is  buwd 
on  the  Act  and  pertains  to  Cadlities.  in 
the  case  of  Mutlicuc-  SNFs,  as  well  as  to 


the  State.  Ibr  NFs.  that  are  not  in 
substantial  compliance.  Second,  we 
recognize  tiiat  the  statutory  requirement 
for  State  i^reement  to  repay  FFP  for  NFs 
if  hcilities  do  not  achieve  subi^antial 
compliance  can  be  a  barrier  for  a  State 
survey  agKicy  choosing  to  impose  an 
alternative  remedy  in  Ueu  of 
termination.  We  understand  the 
commenters'  concern  that  many  States 
will  not  agree  to  repay  because  a  NFs 
achievement  of  substantial  compliance 
is  not  wholly  within  the  State's  control. 
We  have  been  studying  die  repayment 
issue  and  hope  to  develop  a  legislative 
proposal  to  remedy  the  inherent  barriers 
in  the  Act.  Absent  a  legislative  change, 
we  cannot  eliminate  the  requirement 
that  States  agree  to  repay  Federal  funds 
in  accordance  with  section 
1919(h)(3HD)  of  the  Act.  Neither  do  we 
have  the  authority  to  delay  the 
implementation  of  this  provision 
without  legislative  intervention. 
However,  die  Act  does  net  prevent 
States  from  obtaining  a  repayment 
agreement  from  a  facility.  The  State 
could  obtain  the  facility's  repayment  ' 
agreement  either  before  or  after  it  enters 
into  a  repayment  agreement  with  the 
Secretary.  Nor  does  the  Act  require  that 
repayment  of  Federal  funds  be  made  if 
a  facility  is  not  in  compliance  with 
Federal  requirements.  If  the  facility  does 
not  take  corrective  action  in  accordance 
with  its  approved  plan  and  timetable 
and  is  not  in  substantial  compliance  at 
the  end  of  the  correction  period,  the 
facility  (for  Medicare)  or  the  State  (for 
Medicaid)  would  be  responsible  for 
repaying  Federal  pa3naient8  for  the 
correction  period  and  HCFA  would  stop 
any  further  payment  to  the  facility  (for 
Medicare)  or  the  State  (for  Medicaid)  for 
nursing  home  services.  If  the  facility 
followed  its  approved  plan  and 
timetable,  but  was  not  able  to  achieve 
substantial  compUance  at  the  end  of  the 
correction  period,  the  facility  or  State 
would  not  be  responsible  for  repayment 
of  Federal  funds,  but  HCFA  would  stop 
further  payment  to  the  facility  or  State 
for  nursing  home  services.  If  a  £uality 
does  not  take  action  in  accordance  with 
its  approved  plan  or  correction  and 
timetable,  but  is  able  to  achieve 
substantial  compliance,  the  facility  or 
State  would  not  be  responsible  for 
repaying  Federal  hinds  for  the 
correction  period,  and  the  facility  could 
continue  in  the  Medicare  and  Medicaid 
programs.  Section  1919(h)(3)(D)  of  the 
Act  provide  that  the  State  agrees  to 
repay  "if  corrective  action  is  not  taken 
in  accordance  with  the  approved  plan 
and  timetable"  that  was  approved  by  the 
Secretary.  Furthermore,  we  have 
explained  above  that  alternative 


remedies  can  be  impoeed  in  aditition  tn 
termination,  and  in  such  cases  they 
would  not  be  subyect  to  the 
requirements  of  section  t9f9(h)(3)(I>)  of 
the  Act. 

Ck>mMnent:  Many  commenters  urged 
HCFA  to  delay  the  requirement  fbr  the 
SUte  to  indemniiy  HCFA  fbr  FFP 
repayment  until  day  90  if  a  fiscility  is 
not  in  ctmipliance  with  the 
requiremonts.  Some  commenters 
believed  that  the  propoeed  rule 
eliminates  any  incentive  for  State 
survey  agencies  to  recommend 
alternative  remedies  by  imposing  a 
requirement  to  indemnify  HCFA  for  FFP 
frt>m  day  one.  Others  wanted  to  modify 
the  regulations  so  that  States  would  not 
be  required  to  guarantee  repayment 
until  day  90.  Ctaie  commenter  believed 
that  such  a  policy  would  be  consistent 
with  the  Act  md  would  ensure  that 
facilities  have  the  opportunity  to  make 
corrections. 

Respome:  Sections  1819(h)(2)(C)  and 
1919(h)(3)(D)  of  die  Act  specify  diat  die 
Secretary  may  continue  payments  over 
a  period  of  not  longer  than  6  months 
after  the  affective  (iite  of  the  findings. 
To  reed  "the  effective  date  of  the 
findings"  to  mean  the  90tfa  day  would 
extend  the  correction  period  from  up  to 
six  months  and  up  to  nine  months. 
Mixeover,  it  would  greedy  distort  the 
intent  and  clear  meaning  of  the  phrase 
"effective  date  of  the  findings"  to 
designate  the  90tfa  day  after  the  findings 
were  first  cited  as  the  effective  date. 
Therefore,  the  period  covered  by  the 
sections  1819(h)(3)(C)  and  1919(h)(3KD) 
of  the  Act  is  a  maximum  of  six  months, 
starting  with  the  last  day  of  the  survey. 
Sections  1819(h)(3)(C)(iii)  and 
1919(h)(3)(D)(iii)  of  die  Act  provides 
that  the  facility  (for  Medicare)  and  the 
State  (for  Medicaid)  agree  to  repay  the 
Federal  government  payments  received 
under  these  subparagraphs  if  the 
corrective  action  is  not  taken  in 
accordance  with  the  approved  plan  and 
time  period.  Therefore,  if  the  fiacility  or 
the  State  must  agree  to  repay  money 
received  for  the  period  covered  by 
section  iai9(h)(3)(C)  or  1919(h)(3)(D). 
they  must  agree  to  repay  money 
received  since  the  last  day  of  the  survey. 
Therefore,  when  the  State  or  a  focility 
enters  into  a  repayment  agreement  and 
the  focility  does  not  take  action  in 
accordance  with  its  approved  plan  and 
timetable  for  collective  action  or  does 
not  achieve  substantial  compliance,  the 
State  or  facility  would  be  held 
financially  accountable  for  the  period 
covered  by  the  repaymmit  agreement. 

We  also  disagree  with  the 
commenter's  assertion  that  the 
repayment  period  shoidd  not  start  until 
the  90th  day  in  oidai  to  give  facilities 


more  time  to  correct  deficiencies.  The 
facility  is  notified  of  its  deficiencies 
during  the  survey,  at  the  exit  conference 
and  then  formally  through  the 
Statement  of  Deficiencies  shortly  after 
the  completion  of  the  survey.  We 
believe  that  the  beginning  of  the 
repayment  period  is  irrelevant  to  the 
correction  period.  The  facility  has  up  to 
6  months  to  take  corrective  action  in 
accordance  with  its  approved  plan  and 
timetable  for  corrective  action  or 
achieve  substantial  compliance,  or  both. 
If  the  facility  does  not  meet  that  goal, 
the  State  or  the  facility  will  be  expected 
to  pay  back  the  Federal  funding  for  the 
period  covered  by  the  repayment 
agreement. 

Comment:  Many  commenters 
recommended  that  we  delete 
redesignated  §  488.450(a)(l)(iii).  Their 
comments  included  the  following: 

•  It  is  unrealistic  that  a  State  will 
agree  to  repay  the  Federal  government 
payments  received  if  corrective  action  is 
not  taken  in  accordance  with  a  facility's 
plan  of  correction; 

•  The  language  does  not  fit  within  the 
concept  of  enforcement  as  envisioned  in 
the  Act; 

•  This  provision  is  a  heavy 
disincentive  to  use  intermediate 
remedies; 

•  A  State  should  not  be  monetarily 
penalized  for  a  facility's  failure  to 
comply  with  regulations  when  an 
alternative  remedy  is  chosen  over 
termination; 

•  To  put  the  State  at  risk  for 
something  that  is  ultimately  out  of  the 
State's  control  does  not  make  for  good 
public  policy;  and 

•  The  provision  is  beyond  statutory 
authority  and  should  be  left  to  the  States 
as  to  whether  or  not  they  wish  to 
recover  reimbursement  bom  the 
facilities  for  noncompliant  actions. 

A  number  of  commenters  asked  that 
we  amend  this  subsection  to  explicitly 
I>ermit  States  to  enter  into  agreements 
with  facilities  to  repay  Medicaid  funds 
if  deficiencies  are  not  corrected 
according  to  the  approved  plan  of 
correction.  Other  commenters  suggested 
that  we  only  hold  a  State  liable  for 
repayment  of  Federal  Medicaid 
payments  to  a  noncompliant  facility  if 
the  facility  remains  out  of  compliance 
and  the  State  has  not  made  full  use  of 
available  intermediate  remedies.  One 
commenter  wanted  us  to  broaden  the 
rule  used  for  Medicare  (that  is,  that  the 
facility  agree  to  repay)  to  apply  to 
Medicaid  as  well. 

Response:  Absent  a  legislative  change, 
we  have  limited  choices  when  a  State 
survey  agency  finds  a  facility  out  of 
substantial  compliance  with  Federal 
requirements  and  alternative  remedies 


only  are  the  recommended  enforcement 
response.  For  Medicare,  we  must  obtain 
an  agreement  to  repay  from  the  fadUty 
or  cease  making  payment  to  the  facility. 
For  Medicaid,  we  either  obtain  a 
repayment  agreement  from  the  State  or 
stop  Federal  financial  partici()ation  to 
the  State  for  that  facility.  In  aadition, 
the  State  may  terminate  a  NF.  In 
response  to  the  commenter  who  worried 
about  the  State's  liability  for  up  to  six 
months  of  FFP,  the  Act  does  not  prevent 
States  from  securing  an  agreement  to 
repay  from  the  facility  before  agreeing  to 
repay  monies  to  the  Federal 
government.  In  fact,  during  the 
transition  period  between  when  the  new 
nursing  home  requirements  became 
effective  and  the  effective  date  of  the 
final  survey  process  and  enforcement 
rules,  some  States  have  obtained 
agreements  to  repay  frt>m  facilities 
before  signing  agreements  to  repay  to 
HCFA.  However,  we  will  not  exphciUy  . 
include  in  regulation  that  States  are 
permitted  to  enter  into  repayment 
agreements  with  facilities,  nor  will  we 
broaden  the  rule  for  Medicare  to  apply 
to  Medicaid.  The  State  has  the 
discretion  to  determine  whether 
repayment  agreements  between  it  and 
the  Medicaid  facilities  would  be 
beneficial. 

We  also  are  not  accepting  the 
recommendation  to  only  hold  a  State 
liable  for  the  repayment  of  Federal 
funds  if  the  State  had  not  made  full  use 
of  available  alternative  remedies. 
Accepting  this  recommendation  would 
limit  the  Secretary's  abiUty  to 
implement  the  provisions  of  section 
1919(h)(3)(D)  of  die  Act. 

Comment:  One  commenter  suggested 
that  we  replace  "of  the  determination  of 
noncompliance  by"  with  "that  the 
facility's  provider  agreement  is 
terminated  by*'  at  §  488.432(b). 

Response:  The  amended  language 
suggested  by  the  commenter 
substantially  alters  the  meaning  of  this 
section  and,  if  accepted,  would  be 
contrary  to  the  Act.  Sections 
1819(h)(2)(C)  and  1919(h)(3)(D)  of  die 
Act  pennit  the  Secretary  to  continue 
payments  pending  remediation  if  the 
State,  for  Medicaid,  and  the  facility,  for 
Medicare,  meet  certain  criteria.  If  the 
State  agency  prefers  alternative 
remedies  rather  than  termination  and 
the  criteria  of  section  1819(h)(2)(C)  and 
1919(h)(3)(D)  of  the  Act  are  not  met,  the 
Secretary  has  no  authority  to  make  any 
payments  to  the  facility  from  the 
"effective  date  of  the  findings,"  that  is, 
frnm  the  last  day  of  the  survey  that 
foimd  the  facility  was  not  in  substantial 
compliance  with  the  requirements  of 
section  1819  (b),  (c)  or  (d)  or  1919  (b), 
(c)  or  (d)  of  the  Act,  or  both.  If 


termination  of  a  facility's  provider 
agreement  is  sought,  payments  continue 
until  the  effective  date  of  termination, 
which  may  not  be  more  than  6  months 
after  the  last  day  of  the  survey. 
Substituting  "that  the  facility's  provider 
agreement  is  terminated  by"  would 
pennit  more  payments  to  the  State  or 
the  facility  than  the  Act  allows.  In  fact, 
such  a  poUcy  would  be  no  different  than 
pre-existing  policies  to  stop  Federal 
payments  on  the  effective  date  of 
termination.  For  these  reasons,  we  have 
not  accepted  this  comment. 

Comment:  One  commenter  pointed 
out  that  §  488.432(c)  allows 
continuation  of  payments  for  up  to  6 
months  from  the  last  day  of  survey.  The 
commenter  further  stated  that  if  HCFA 
intends  that  the  government  can  decide 
to  give  a  facility  less  than  6  months  of 
continued  payments,  HCFA  should 
specify  clear  criteria  in  the  regulations 
to  guide  this  decision.  Because  the 
proposed  regulations  do  not  contain  any 
such  criteria,  the  commenter  suggests 
that  we  delete  the  words  "up  to." 

Response:  We  are  not  accepting  the 
commenter's  suggestion,  and  we  have 
not  specified  criteria  as  to  when  HCFA 
or  the  State  would  allow  continued 
payments  for  less  than  6  months.  We  do 
not  want  to  in  any  way  restrict  HCFA's 
or  the  State's  ability  to  decide,  on  a 
case-by-case  basis,  the  optimal  amoimt 
of  time  for  continuation  of  payment  for 
a  particular  facility. 

Comment:  One  commenter  offered 
alternative  language  for  §  488.432(d)  to 
insert  "substantially"  before  "correct." 

Response:  We  are  accepting  the  spirit 
of  the  commenter's  alternate  language, 
and  are  revising  redesignated  §  488.450 
to  say  "If  the  faciUty  does  not  *  *  • 
achieve  substantial  compliance". 

Comment:  One  commenter  stated  the 
Act  does  not  require  that  a  faciUty 
correct  all  deficiencies;  rather,  the  Act 
requires  that  a  facility  must  have  taken 
corrective  action  in  accordance  with  the 
approved  plan  and  timetable. 

Response:  While  we  believe  that  a 
provider  must  be  in  substantial 
compliance  by  the  end  of  the  allotted 
correction  period  to  avoid  a  loss  of 
Federal  payments  or  termination,  we 
agree  with  the  commenter  that  our 
language  could  be  more  precise  and  are 
revising  §  488.450(d)  to  delete  the 
section  title  "Deficiencies  not 
corrected"  and  renaming  it  "Action  not 
taken  in  accordance  with  approved  plan 
and  timetable  for  corrective  action." 

Comment:  Several  commenters 
wanted  to  expand  the  period  for 
providing  notice  of  payment  cutoff 
under  the  six  month  rule  bxtm  15  to  60 
days.  Commenters  asserted  that  15  da\  s 
is  insufficient  time  for  the  facility  to 
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correct  any  remaining  proMents  and 
obtain  a  follow-up  survey.  They  contend 
it  is  even  less  sufficient  if  the  fiiiciiity 
dispnttee  the  continued  existence  of  the 
deficiencies  and  desires  a  bearing  on  the 
matter. 

Responae:  We  are  not  expanding  the 
notice  period  from  15  days  to  60  days 
nor  do  we  agree  that  the  15-day  notice 
period  is  inadequate.  We  base  the  1 5- 
(iay  notice  pwhod  prior  to  termination 
on  our  experience  with  §  489.53(cHl), 
which  sets  forth  notice  requirements  for 
other  providers  and  suppliers. 
Moreover,  the  purpose  of  the  notice  is 
not  for  a  facility  to  make  last  minute 
corrections,  but  for  the  government  to 
help  fulfill  its  duty  to  provide  due 
process  to  facilities  before  termination. 
Facilities  generally  have  had  notice  of 
their  noncompliance  long  before  the  IS 
days  prior  to  termination. 

Comment:  One  commenter 
recommended  that,  unless  HCFA  is  the 
only  ptstf  acttng  (that  is.  the  State  does 
not  termtaal»Medicaid  participation), 
the  State  should  provide ttahaaring 
and  final  decision.  The  ununanler 
believed  that  if  HCFA  subsequently 
disagrees  with  the  State's  decision,  the 
facility  should  not  beaffcded  HCFA's 
action  would  be  against  the  State  alone, 
for  recoupment  of  Federal  financial 
participation,  and  should  be  appealed 
through  the  normal  Depculmental 
Appeals  Board  (DAB)  process. 

Response:  We  assume  this  commenter 
is  referring  to  a  NF.  When  a  NF's 
provider  agreement  is  terminated,  the 
appeal  procedures  which  apply  depend 
on  who  is  talcing  the  enforcement 
action.  Ff  the  State  is  terminating  a  NF 
and  the  Secretary  is  taking  no  action, 
the  appeal  procedures  at  42  CFR  part 
431  apply.  If  the  Secretary  exercises  her 
authority,  finds  noncompliance,  and 
terminates  the  NF.  the  appeal 
procedures  at  42  CFR  pairt  496  apply.  If 
a  NF  is  a  State-operated  entity,  the 
Secretary  always  takes  the  enforcement 
action,  aind  the  appeal  procedures  at  42 
CFR  part  498  would  apply.  In  the  case 
of  facilities  which  participate  as  a  NF 
and  a  SNF  (dually  participating 
facilities),  where  both  the  State  and  the 
Secretary  are  making  enforcement 
decisions  on  the  Medicaid  and  Medicare 
agreements  respectively,  the  appeal 
procedures  at  42  CFR  part  498  apply. 
Since  nearly  80%  of  all  nursing  homes 
are  dually  participating,  the  majority  of 
NFs  will  appeal  their  enforcement 
actions  through  the  Federal  appeal 
procedures  at  42  CFR  part  498.  The 
appeals  mechanism  for  providers 
adversely  affected  by  the  repa>-ment 
provision  would  be  the  same  as  an 
appeal  of  noncompliance  which  led  to 
termination  or  other  enforcement 


remedies,  except  that  a  State  can  also 
appeal  the  recoupment  of  FFP  under  a 
DAB  becuing  in  accordance  with  45  CFR 
part  16.  Hie  recoupment  of  Federal 
funds  will  be  one  of  the  results  of  the 
termination;  however,  the 
noncompliance  which  led  to 
termination  remains  the  initial 
determination  which  is  at  issue  at  the 
hearing,  and  is  the  action  on  which  the 
recoupment  of  funds  is  predicated. 

Section  468.452  State  and  Fedead 
Disagreements  Involving  Findings  Not  in 
Agreement  in  Situations  When  There  Is 
No  Immediate  Jeopardy 

Many  commenters  were  not  aware 
that  most  of  the  provisions  in  this 
section  are  required  by  the  Act.  Moet  of 
the  comments  we  received  concerned 
proposed  §  488.234  as  a  whole: 
therefore,  we  have  grouped  the 
comments  under  generic  headings, 
rather  than  under  specific  subsections. 
HCFA's  Role  in  Enforcement  Decisions. 

Comment:  Some  commenters  stated 
that  the  proposed  regulations  give 
HCFA  too  large  of  a  role  in  enforcement 
decisions. 

Response:  The  regulations  reflect  the 
statutory  role  given  to  the  Secretary  by 
the  Congress  in  the  enforcement 
provisions  of  the  Act.  Specifically, 
sections  1919(h)  (5),  (6).  and  (7)  require 
the  Secretary's  involvement  in 
enforcement  decisions  with  respect  to 
Medicaid  NFs  should  the  Secretary  find 
facility  noncompliance  and  seek  to 
impose  either  altemetive  sanctions  or 
termination  or  both. 

Comment:  Several  commenters  stated 
that  the  Congress  did  not  intend  HCFA 
to  make  all  compliance  decisions  on 
dually  certified  SNF/NFs. 

Response:  HCFA  does  not  make  "all 
the  decisions"  on  a  dually  certified 
SNF/NF.  The  Act  itself  prescribes  that  a 
finding  of  noncompliance,  by  either  the 
State  or  the  Secretary,  will  prevail  over 
the  other  agency's  finding  of 
compliance  Therefore,  the  Congress 
decided  that  in  cases  where  the  agencies 
disagree,  the  finding  of  noncompliance 
becomes  the  effactive  finding  regardless 
of  whether  it  is  the  Secretary  or  the 
State  that  has  made  the  finding.  In 
addition,  the  Act  provides  that  a  State's 
decision  to  terminate  prevails  over 
HCFA's  decision  not  to  terminate,  and 
the  State's  timing  of  a  termination  also 
prevails  over  HCFA's. 

Comment:  Some  commenters  stated 
that  the  Congress  did  not  intend  tliat 
HCFA  "second  guess"  States'  decisions 
on  every  survey. 

Response:  We  have  no  intention  of 
second  guessing  the  results  of  every 
State  survey.  Sections  1819(g)(3)  and 
1919(g)(3)  of  the  Act,  however,  require 


the  Secretary  to  conduct  validation 
surveys  of  a  representative  sample  of 
SNFs  and  NFs  in  each  State  within  2 
months  of  surveys  by  the  State  survey 
agency.  Section  1919(h)(3)(B)  of  the  Act 
provides  for  the  Secretary's  general 
validation  authority  exclusive  of  actual 
on-site  validation  surveys.  As  we  stated 
in  the  proposed  rule,  prior  to  the 
effective  date  of  OBRA  '87,  HCFA, 
acting  for  the  Secretary,  monitored  State 
surveys.  OBRA  '87  fbrmaUzed  this 
process.  The  Congress  also  made 
explicit  provision  for  whose 
enforcement  approach  would  prevail  in 
the  case  of  a  disagreement  between  the 
State  and  HCFA.  Sections  1919(h)  (6) 
and  (7)  of  the  Act,  as  implemented  by 
redesignated  §468.452.  specify 
situations  in  which  the  State  rather  than 
the  Federal  government  prevails,  with 
regard  to  the  choice  of  a  remedy  or  the 
timing  of  an  enforcement  action. 

Comment:  A  few  commenters  stated 
that  HCFA  should  take  enforcement 
action  against  a  Medicaid  provider  only 
after  a  validation  survey  or  other  on-site 
survey.  Some  wanted  to  change  the 
above  regulation  by  inserting  the  phrase: 
"on  the  basis  of  a  validation  survey" 
after  "HCFA  finds."  Some  commenters 
wanted  a  State's  enforcement  decision 
to  be  the  controlling  decision  because 
the  States  understand  local  conditions 
better  than  HCFA  does. 

Response:  We  are  not  adopting  these 
proposals  to  act  only  on  the  basis  of  an 
on-site  validation  survey,  because  they 
would  limit  HCFA's  oversight 
responsibility  and  limit  HCFA's  ability 
to  protect  residents'  health,  safety  ami 
rights.  Federal  surveyors  are  able  to 
review  a  State-prepared  Statement  of 
Deficiencies  and  come  to  an 
independent  conclusion  about  whether 
the  deficiencies  cited  indicate 
substantial  compliance  or 
noncompliance  with  the  statutory  and 
regulatory  requirements.  This  has  been 
a  routine  part  of  HCFA's  monitoring  of 
State  survey  agencies  in  the  past.  We  do 
not  think  the  Congress  intended  to 
reduce  these  monitoring 
responsibilities. 

Federal-State  Disagreement 

Comment:  One  commenter  noted  that 
under  §  488.452.  if  a  State  and  HCFA 
have  a  diflisrenoe  of  opinion  on  the 
deficiencies  cited,  the  one  that  finds 
noncompliance  prevails.  The 
commenter  wondered  how  an 
administrator  of  the  faciUty  could 
understand  how  to  comply,  if  the  State 
and  HCFA  coiild  not  agree  on 
compliance/noncompliance. 

Response:  The  Act  mandates  that  the 
finding  of  noncompliance  prevails  over 
the  finding  of  compliance.  All  facility 


administrators  can  read  the  Act.  die 
regulations  and  the  detailed  guidelines 
that  have  been  issued  to  implement  the 
regulations.  We  believe  that  facilities 
have  a  duty  to  operate  in  compliance  at 
all  times,  regardless  of  whether  the  State 
and  Secretary  agree  that  a 
noncompliance  exists.  Disagreements 
between  the  State  and  Secretary  could 
be  a  result  of  different  findings  between 
Federal  and  State  surveys  btna  different 
observations  at  different  times,  and  not 
necessarily  a  disagreement  about  the 
same  set  of  bets.  The  siirveys  could 
occur  2  months  apart,  for  example, 
during  which  time  conditions  at  the 
facility  could  change. 

Comment  One  commenter  stated  that 
§  488.452(d)(1)  appears  to  pose  double 
jeopardy  for  nursing  facilities  in  that 
compounded  remedies  may  be  applied 
by  both  HCFA  and  the  State  agency.  The 
commenter  did  not  think  that  providers 
should  have  to  face  corrective  action 
from  both  agencies.  Another  commenter 
noted  that  in  case  of  a  Federal  survey 
following  a  State  survey,  two  different 
remedies  could  apply;  for  example  a 
State  could  terminate  an  agreement  and 
the  Secretary  could  impose  additional 
civil  monetary  penalties.  The 
commenter  stated  that  the  one-time 
Federal  survey  could  not  consistently  or 
fairly  evaluate  the  facility,  and  double 
sanctions  frtim  both  agencies  would  not 
improve  quality  of  care.  The  commenter 
suggested  that  only  one  type  of  sanction 
be  applied  "after"  the  Federal  and  State 
surveyors  concur  on  the  findings. 

Response:  Section  1919(h)(7)  of  the 
Act,  specifically  envisions  cases  where 
a  facility  may  face  remedies  at  the  hands 
of  both  a  State  and  HCFA.  Section 
1919(h)(7)(B)  of  the  Act  expressly  sets 
forth  the  rules  as  to  whose  remedies  will 
apply  when  either  or  both  parties  are 
seeking  to  impose  alternative  sanctions 
in  addition  to  a  provider  agreement 
termination. 

We  do  not  accept  the  implication  that 
one-time  Federal  surveys  cannot  fairly 
evaluate  a  facility.  Federal  siuveyors  are 
trained,  just  as  State  surveyors  are,  in 
the  requirements  of  the  Act  and  the 
regulations.  Federal  surveyors  have 
always  conducted  Federal  monitoring 
surve)rs  to  monitor  State  survey  agency 
performance;  therefore  these,  statutory 
requirements  formalize  long-standing 
agency  practice. 

Comment:  One  commenter  stated  that 
the  net  effect  of  the  regulations  is  that 
facilities  will  be  assumed  to  be  out  of 
compliance.  This  commenter  stated  that 
historically,  facilities  were  deemed  to  be 
in  compliance  unless  there  were 
allegations  to  the  contrary,  and  that  if 
Federal  and  State  surveyors  dist^reed. 
another  survey  should  be  required. 


Response:  We  do  not  agree  that 
another  survey  should  be  conducted 
whenever  there  is  dis^reement  between 
Federal  and  State  surveyors.  Whatever 
the  commenter  may  think  of  the  wisdom 
of  the  Act's  "tie-breaker"  rule,  the 
Congress  has  been  quite  clear  in 
directing  which  survey  decision  applies 
when  HCFA  and  the  State  disagree 
about  compliance  and  remedies.  We 
also  do  not  agree  that  faciUties  will  be 
assumed  to  be  out  of  compliance. 
FaciUties  are  required  to  meet  all  the 
requirentents  at  all  times.  When  a 
facility  signs  a  provider  agreement,  the 
facility  is  agreeing  to  maintain 
compliance.  The  surveyors'  job  is  to 
verify  that  compliance.  If  either  a 
Federal  or  State  survey  finds  the  feciUty 
to  be  out  of  compliance  with  program 
requirements,  deference  must  be  given 
to  that  certification  of  noncompliance  in 
the  interest  of  the  protection  of  resident 
health  and  safety. 

Preference  for  Intermediate  Sanctions 
Rather  thanTermination 

Comment:  Several  commenters  stated 
that  the  proposed  regulations  allow 
almost  unrestricted  use  of  terminations 
and  do  not  promote  the  use  of 
intermediate  sanctions.  They  wanted 
HCFA  to  revise  the  proposed  rules  to 
encourage  and  promote  the  use  of 
intermediate  sanctions  rather  than 
terminations. 

Some  commenters  said  that 
intermediate  sanctions  enable  States 
and  HCFA  to  promote  correction  of 
deficiencies  with  incentives  and 
pressures  different  fitim  those  imposed 
by  termination  or  the  threat  of 
termination.  They  enable  the  State  and 
HCFA  to  move  quickly  against  faciUties 
with  deficiencies  and  to  target  their 
enforcement  actions  to  the  natxue. 
character,  and  extent  of  the  deficiencies. 
They  quoted  House  Report  No.  100- 
391(1)  at  451-452.  470-497.  as  reprinted 
in  4  U.S.  Code  and  Cong,  ft  Ad.  News, 
100th  Cong.  1st  Sess.  at  2313-271 
through  2313-272,  2313-290  through 
2313-296;  lOM  at  Chapter  5  (pp.  146- 
170);  General  Accounting  Office. 
"Medicare  and  Medicaid  Requirements: 
Stronger  Enforcement  of  Nursing  Home 
Requirements  Needed"  (July  1987). 

Some  stated  that  the  regulations  place 
roadblocks  to  the  use  of  intermediate 
sanctions.  They  commented  that 
§  488.456  allows  termination  if  a  faciUty 
fails  to  submit  a  plan  of  correction,  or 
fails  to  comply  with  a  plan  of 
correction.  They  also  noted  that 
§  488.406  describes  other  remedies  as 
being  "in  addition  to  termination  of  the 
provider  agreement."  They  stated  that 
this  wording  makes  it  appear  as  if 
termination  is  the  preferred  or  most 


common  remedy.  They  were  also 
concerned  that  §§  488.410  and  488.415 
make  termination  mandatory  if  a  facility 
refuses  the  appointment  of  a  temporary 
manager,  despite  the  fact  that  temporary 
management  "is  not  an  optional  remedy 
under  the  reform  law." 

These  commenters  were  concerned 
that  nursing  home  residents  would  be 
subjected  to  harm  because  of  actual  or 
threatened  terminations  of  their  nursing 
homes.  They  stated  that  language  in  the 
preamble,  indicating  that  terminations 
were  an  enforcement  response  of  last 
resort,  was  not  reflected  in  the  language 
of  the  regulations  themselves. 

Some  commenters  recommended  that 
the  regulations  prohibit  use  of 
termination  as  a  remedy,  except  in  those 
circumstances  required  under  OBRA  '87 
or  when  alternative  remedies  have 
failed  and  the  condition  of  the  building 
is  unsafe.  They  wanted  State  regulators 
to  find  ways  to  use  alternative  remedies 
to  protect  residents,  rather  than  making 
them  homeless,  or  subjecting  them  to 
the  trauma  of  threatened  termination, 
stating  that  "If  the  building  is  safe  but 
care  is  bad.  the  operator  should  be 
evicted  rather  than  the  residents.  Used 
properly,  alternative  remedies  can  be 
used  to  force  a  substandard  provider  to 
sell  the  facility." 

Response:  We  agree  that  the  use  of 
alternative  remedies  should  be 
encouraged.  However,  if  a  fecility 
chooses  not  to  submit  a  plan  of 
correction,  neither  HCFA  nor  the  State 
survey  agency  has  any  means  to 
determine  how  the  facility  intends  to 
improve  conditions  of  inadequate  care 
and,  therefore,  no  clear  pictxue  for  how 
residents  will  be  protected.  In  such  a 
case,  failure  to  terminate  the  provider 
agreement  would  be  irresponsible  on 
the  part  of  HCFA  or  the  State  However, 
if  the  facility  fails  to  comply  with  a  plan 
of  correction  but  achieves  substantial 
compliance,  we  would  not  terminate  the 
facility's  pro\ider  agreement.  Allowing 
a  nursing  home  to  participate  with 
deficiencies  and  with  a  plan  of 
correction  represents  a  certain  degree  of 
risk.  The  nursing  home's  lack  of  success 
'in  making  corrections  could  indicate 
that  the  risk  to  the  residents  has  not 
dissipated.  Moreover.  faciUties  that  had 
a  civil  money  penalty  imposed  could 
face  an  increase  in  their  penalty  because 
the  noncompliance  was  uncorrected. 
The  responsible  exercise  of  certification 
duties  requires  that  residents  be 
protected,  even  if  termination  is 
necessary  to  achieve  that  protection. 

We  disagree  that  temporary 
management  "is  not  an  optional 
remedy."  It  is  the  State's  or  HCFA's 
decision  as  to  whether  or  not  to  impose 
temporary  management,  whether  in 
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immediate  jeopardy  or  non-immediate 
jeopardy  situations.  In  the  foimer  cases, 
there  is  a  choice  between  temporary 
management  and  immediate 
termination.  If  temporary  management 
is  not  imposed,  either  because  HCFA  or 
the  State  considers  that  action 
inappropriate  or  because  the  facility 
refuses  to  relinquish  management 
control  to  the  temporary  manager,  the 
Act  requires  that  the  facility's  provider 
agreement  be  terminated.  We  have  no 
authority  to  ignore  this  explicit  statutory 
requirement.  In  the  latter  cases, 
temporary  management  is  an  optional 
remedy  when  fadUties  are  found  to 
have  widespread  actual  harm. 

We  note  that  we  have  no  authority  to 
evict  non-complying  ofBcers  or  staff  of 
the  provider,  as  Uie  commenter  suggests, 
or  to  force  the  sale  of  substandard 
bcilities. 

Comment:  Some  commenters  stated 
that  we  had  not  presented  a  coherent 
scheme  for  choosing  remedies  which  are 
tailored  to  fit  the  desired  corrective 
action. 

Response:  It  is  our  intent  that  both 
HCFA  and  the  State  apply  remedies 
tailored  to  fit  specific  problems.  We 
have  developed  an  enforcement  model 
which  correlates  categories  of  remedies 
to  the  seriousness  of  noncompliance. 
However,  with  approximately  16.000 
nursing  homes  in  the  United  States,  it 
is  impossible  to  specify  in  regulations 
precise  remedies  to  fit  every  particular 
problem  in  facilities.  The  seriousness  of 
the  noncompliance  dictate  the  category 
of  minimum  enforcement  action  to  be 
taken.  The  exact  choice  of  a  remedy  or 
remedies  from  that  category  should  be 
based  on  an  evaluation  of  the  nature  of 
the  situation  in  a  particular  nursing 
home  and  the  course  of  action  most 
likely  to  precipitate  the  rapid  correction 
of  the  noncompliance. 

"Pay  Back  Provisions" 

Comment:  Some  commenters 
proposed  interpreting  the  "pay  back" 
provisions  in  section  1919(h)(3)(D)  of 
the  Act  as  applying  only  to  those  rare 
situations  in  which  the  Secretary 
concludes  that  termination  is  necessary, 
but  yields  to  the  State's 
recommendation  that  intermediate 
sanctions  be  imposed  instead.  In 
situations  in  which  the  Secretary  does 
yield  to  the  State,  that  action  could 
properly  be  contingent  on  the  State's 
promise  to  repay  Federal  funds  if  the 
intermediate  sanctions  do  not  succeed 
in  bringing  the  facility  into  compliance. 
These  commenters  wanted  HCFA  to  add 
language  giving  guidance  to  the  States 
on  the  corrective  action  plans 
mentioned  in  the  Act. 


Response:  We  believe  that  the 
Congress  intended  to  give  facilities  the 
chance  to  come  into  substantial 
compliance  during  a  period  when  only 
limited,  alternative  remedies  are 
imposed,  but  that  in  return  for  this  grace 
period,  during  which  Federal  money  is 
expended  on  noncompliant  facilities, 
the  facilities  (and  the  State)  must  agree 
to  repay  the  Federal  money  if 
substantial  compliance  is  not  achieved. 
Because  of  the  procedural  specificity  of 

Preparing  corrective  action  plans,  we 
ave  decided  to  incorporate  such 
guidance  in  manual  instructions. 

Other  Comments 

Comment:  Several  commenters 
suggested  that  the  State  be  designated 
the  primary  enfracement  agency,  with 
authority  to  select  and  carry  out 
remedies  prior  to  HCFA  review.  They 
feared  that  enforcement  would  be 
delayed  if  the  siwey  agency  only 
recommended  to  HCFA,  and  waited  for 
HCFA's  determination  on  what 
remedies  to  apply.  Several  commenters 
suggested  that  we  delete  the 
requirement  that  State  survey  agencies 
submit  the  plan  of  correction  along  with 
suggested  intermediate  sanctions,  to 
HCFA  for  approval  prior  to  imposing 
the  intermediate  sanctions. 

Response:  The  Act  is  quite  clear  in  its 
division  of  responsibilities  between  the 
States  and  the  Federal  government 
when  it  comes  to  the  enforcement  of 
Federal  certification  requirements. 
Under  the  Medicare  program,  the  State 
has  no  authority  to  impose  remedies  as 
the  commenter  suggests.  Section 
1819(h)  of  the  Act  reserves  all 
enforcement  decisions  to  the  Secretary 
and  permits  States  to  make 
recommendations  only  on  the  basis  of 
the  surveys  they  do  under  their  section 
1864  agreements  with  the  Secretary. 

Under  the  Medicaid  program, 
however,  we  agree  with  the  commenter 
that  in  most  cases  it  is  the  States  in  the 
first  instance  that  are  responsible  for 
enforcement  decisions  affecting 
providers  of  services.  In  either  case,  we 
believe  we  have  designed  an 
enforcement  model  that  will  place  a 
premium  on  swift  action  once 
noncompliance  is  identified  by  either 
the  State  or  the  Secretary,  and  we  do  not 
anticipate  delay  in  the  implementation 
of  decisions. 

Comment:  A  few  commenters  wanted 
to  add  provisions  that  would  require 
HCFA  and  the  State  to  consider  the 
availability  of  other  nursing  home  beds, 
when  a  termination  action  is 
considered.  They  wanted  HCFA  and  the 
State  to  consider  the  relative  effiects  on 
the  facility's  residents  of  relocation 
compared  to  remaining  in  Hie  facility. 


Response:  We  are  not  adopting  this 
recommendation  because  we  believe 
that  there  may  be  instances  in  which 
termination  is  necessary  despite  the  fact 
that  it  may  cause  hardship  to  residents. 
Usually.  HCFA  and  the  State  will 
impose  alternative  remedies  prior  to 
terminating  a  facility,  including  a 
mandatory  denial  of  payment  for  new 
admissions  remedy  imposed  at  the  3rd 
month;  however,  there  may  be  instances 
when  this  is  not  possible.  For  example, 
a  facility  could  refuse  to  allow  access  to 
the  surveyors,  or  could  refuse  to  submit 
a  plan  of  correction.  A  facility  might 
also  remain  out  of  substantial 
compliance  with  requirements  after  a  6- 
month  period  of  correction,  at  which 
time  the  Act  would  no  longer  authorize 
continued  payment,  despite  hardships 
to  the  residents.  We  believe  that  in  those 
cases  in  which  termination  becomes 
necessary,  the  termination  is  for  the 
ultimate  benefit  of  the  residents  to 
assure  that  they  receive  the  care  to 
which  they  are  entitled. 

Comment:  A  few  commenters 
suggested  that  States  should  be  allowed 
the  discretion  to  develop  their  own 
enforcement  systems. 

Response:  Tne  enforcement  scheme 
delineated  at  §  488.408,  Selection  of 
Remedies,  isa  model  that  States  must 
adopt.  States  have  the  authority  granted 
them  under  section  1919(h)(2)(A)  of  the 
Act  to  specify  their  own  criteria  as  to 
when  and  how  to  apply  each  of  the 
remedies  provided  by  the  Act. 
Moreover,  States  are  authorized  to 
develop  alternative  remedies,  in 
accordance  with  section 
1919(h)(2)(B)(ii)  of  the  Act,  and  we 
encourage  them  to  do  so. 

Section  488.454    Duration  of  Remedies 

Comment:  In  the  proposed  rule,  we 
said  that  alternative  remedies  would 
continue  until  HCFA  or  the  State 
determines  that  the  facility  has 
corrected  all  deficiencies,  until  HCFA  or 
the  State  terminates  the  provider 
agreement,  and  until  HCPA 
discontinues  FFP.  This  statement 
included  a  typographical  error  ("and" 
was  used  instead  of  "or")  that  changed 
the  meaning  of  the  statement.  We  meant 
to  say  that  alternative  remedies  would 
continue  imtil  HCFA  or  the  State 
determines  that  the  facility  has 
corrected  all  deficiencies,  until  HCFA  or 
the  State  terminates  the  provider 
agreement,  or  until  HCFA  discontinues 
FFP. 

Some  commenters  expressed  concern 
over  when  deficiencies  are  considered 
to  be  corrected: 

•  One  said  that  it  is  not  clear  whether 
compliance  is  considered  achieved 
when  procedures  for  alleviating  the 


problem  are  in  place,  or  when  the  actual 
problem  do  hx^r  exists. 

•  One  said  that  oace  the  £aciiity  has 
notified  HCFA  that  a  deficiency  has 
been  corrected,  penalties  should  be 
suspended  immediately  until  the  survey 
team  is  able  to  return  to  the  fecitity  to 
alleviate  a  posable  finanrial  burden  on 
the  bciliW. 

•  Anotner  said  that  the  State  should 
be  nquired  to  do  a  follow-up  within  a 
specified  period  of  time,  and,  if  it  fails 
to  do  so,  tne  remedy  should  be  lifted 
automatically. 

A  number  of  commenters  said  that  the 
duration  of  alternative  remedies  should 
be  linked  solely  to  the  deficiencies  that 
led  to  their  imi>osition.  not  to  the 
correction  of  all  deficiencies.  They  said 
that  consideration,  should  be  given  for 
significant  progress  and  substantial 
compliance,  suggesting  that  remedies 
should  be  lifted  as  soon  as  the  facility 
corrects  all  deficiencies  that  led  to  the 
imposition  of  the  remedy.  One 
commenter  suggested  that  even  if  a 
deficiency  remains  uncorrected,  the 
remedy  should  be  lifted  if  the  scope  and 
severi^  combination  is  brought  down  to 
a  level  that  does  not  authorize  the 
remedy. 

Response:  Sections  ldl9(h)(3)  and 
1919(h)(4)  of  the  Act  specifically  state 
that  the  denial  of  payment  sanction 
ends  when  HCFA  or  the  State 
determines  that  the  facility  is  in 
"substantial  compliance"  with  program 
requirements.  In  this  final  rule,  we  are 
extending  tliis  principle  to  all  other 
alternative  remedies  as  welL  The 
determination  that  the  facility  is  in 
substantial  compliance  may  be  made 
either  through  a  survey  team's  reidsit, 
or,  through  some  other  review,  if  HCFA 
or  the  State,  based  cm  credible  evidence 
which  can  be  verified  without  an  on-site 
visit,  detannines  that  at  least  substantial 
compliance  has  been  achieved. 

However,  the  Act,  at  sections 
1819(h)(2)(E)  and  1919(h)(2)(D),  and  at 
sections  1819(b)(2)(B)  and 
1919(h)(2)(A)(iii)  provides  for  certain 
additional  qualifications  as  to  when 
remedies  are  lifted,  and  we  are 
incorporating  them  in  the  regulation  as 
follows: 

•  In  the  case  of  temporary 
management,  and  is  the  cases  of  denial 
of  payment  and  State  monitoring 
imposed  because  of  repeated 
substandard  quality  of  care,  the  remedy 
continues  in  effect  until  the  facility  has 
demonstrated,  to  the  satisfaction  of  the 
State  or  HCFA.  diat  it  is  in  substantial 
compliance,  and  th^  it  is  capable  of 
remaining  in  substantial  compliance. 
(See  §  488.414) 

In  addition,  with  respect  to  the 
duration  of  all  other  remedies,  we  state 


in  this  final  regulation  they  remain  in 
effect  until — 

•  A  revisit  confirms  that  the  facility 
has  achieved  substantial  compliance; 

•  The  date  HCFA  or  the  State,  based 
on  credible  written  evidence  which  can 
be  verified  without  an  on-site  visit, 
determines  that  the  facility  has  achieved 
substantial  compliance;  or 

•  HCFA  or  the  State  terminates  the 
provider  a^eement 

In  accordance  with  §  488.430(i)(7).  if 
a  facility  can  show  that  substantial 
compliance  was  achieved  on  a  date 
earlier  than  a  revisit  by  a  survey  team 
or  before  the  State  or  HCFA  receives  or 
examines  acceptable  credible  evidence, 
the  remedies  cease  to  apply  as  of  that 
date. 

Comment:  One  commenter  said  that 
no  alternative  remedies  should  be 
imposed  on  bcilities  because  it  would 
hamper  their  efibrts  in  correcting  their 
deficiencies. 

Response:  The  Congress  enacted  the 
various  types  of  alternative  sanctions 
that  appear  at  sections  1819(h)  and 
1919(h)  of  the  Act  with  the  expectation 
that  they  would  be  used.  Drawing  from 
the  loM  study  on  nursing  homes,  which 
criticized  the  large  numbiers  of  facilities 
that  fluctuated  between  compliance  and 
noncompliance,  the  Act  is  designed  to 
impose  alternative  sanctions  swiftly 
once  noncompliance  is  identified  as  a 
means  of  spurring  facilities  to  correct 
deficiencies  more  rapidly  than  might 
otherwise  be  the  case.  While  this  may 
prove  costly  to  those  facilities  that  find 
themselves  subject  to  such  sanctions, 
this  is  a  cost  that  the  Congress  obviously 
anticipated  and  concluded  was 
necessary  to  assure  high  quality  care  for 
program  benefidaties. 

Section  488.456    Termination  of 
Provider  Agreement 

Comment  Several  commenters  argued 
that  the  proposed  regulations  rely  too 
heavily  upon  termination  as  a  remedy. 
These  commenters  feel  that  termination 
should  be  used  as  a  last  resort  and  only 
where  other  remedies  have  failed  or 
where  the  building  is  unsafe.  In 
addition,  some  of  these  commenters 
want  to  consider  the  effect  of 
termination  on  residents  (transfer 
trauma)  and  a  few  of  them  go  further  to 
recommend  that  the  regulations  prohibit 
the  use  of  traminatioo  unless  immediate 
jeopardy  to  residents  is  present  and  only 
after  everything  else  has  failed. 

Response:  One  of  the  main  goals  of 
the  proposed  enforcement  regulations 
was  to  increase  the  number  of  remedies 
available  to  HCFA  and  the  States  in 
order  to  ensure  compliance  with  the 
health  and  salety  requirements.  We 
believe  that  implementation  of  these 


final  regulations  will  accompli^  that 
goal.  VNliile  we  will  encourage  the  use 
of  alternative  sanctions,  we  firmly 
believe  that  provider  agreement 
terminatioiis  may  be  appropriate  in 
certain  cases  of  noncompliance  whether 
or  not  defidencies  pose  immediate 
jeopardy  to  residents.  We.  too.  are 
concerned  about  the  potential  harm  to 
residents  when  they  are  required  to 
move  from  a  fadhty.  For  tbds  reason,  the 
regulations  are  designed  to  provide 
HCFA  and  the  State  survey  agency  with 
the  ability  to  target  noncompliance  with 
appropriate  remedies  to  assure 
compliance  with  the  least  disruption  to 
residents  and  the  fadtity.  We  cannot, 
however,  restrid  the  use  of  termination 
to  immediate  jeopardy  situations. 
Sections  1819(a)(3)  and  1919(aM3)  of  tlie 
Act  require  that  a  facility  meet  all  of  the 
statutory  participation  requirements  to 
be  considered  a  SNF  or  a  NF, 
respectively  (in  other  words,  partidpate 
in  either  Medicare  or  Medicaid).  While 
we  have  explained  elsewdiere  why  it  is 
justifiable  to  consider  substantial 
compliance  as  acceptable,  the  Act  does 
not  limit  the  above  provisions  by 
allowing  indefinite  noncompliaiice  in 
non-immediate  jeopardy  situations. 
Indeed,  sections  1819(h)(2)(C)  and. 
1919(h)(3)(D)  of  the  Act  only  permit 
continuation  of  Federal  payments  to 
fadhties  with  non-immediate  jeopardy 
deficiendes  fat  a  mAyimnm  of  6 
months,  and  then  only  if  certain  criteria 
are  met  Continuation  of  payment  after 
6  montlis  is  only  permissible  if 
substantial  compliance  has  been 
achieved.  Further,  section 
1919(h)(7)(A)(i)  reinforces  the  6  months 
maximum  for  partidpatioa  for  a 
noncompUant  SNF. 

Commertt:  One  commenter 
recommended  that  HCFA  create  a 
conditional  wtuver,  not  to  exceed  two 
years,  that  would  apply  to  all  physical 
environment  requirements.  The 
commenter  recognized  that  no  period  of 
correction  may  exceed  the  6-month 
hmitation  but  pointed  out  that  it  may  be 
physically  impossible  to  coned 
strudural  deficiendes  mthin  that 
timeframe.  Such  correction  may 
necessitate  apphcations  for  bank  lotaa 
and  certificate  of  need  approval; 
moreover,  the  construction  seaacm  is 
limited  by  geographical  location.  The 
commenter  believed  that  creation  of 
conditional  waiver  not  to  exceed  two 
years,  for  physical  environment 
requirements,  would  allow  fadlitiss  to 
continue  to  partidpate  legitimately 
while  correcting  problems  that  the 
facility  cannot  corred  within  the  6- 
month  period. 

Response:  We  agree  that  some 
physical  environment  defidencies  may 
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take  longw  to  comet  than  others  and 
that  thaae  deficiencies  may  not  be 
wholly  corrected  within  6  months  of  the 
last  day  of  the  survey.  However,  as  we 
have  discussed  previously,  facilities 
must  meet  the  standard  of  "substantial 
compliance"  in  order  to  continue 
participation  in  the  Medicare  and 
Medicaid  programs.  To  meet  the 
standard  of  "substantial  compliance", 
deficiencies  must  be  such  that  they 
cause  no  harm  or  potential  for  more 
than  minimal  harm.  Although  we  have 
no  desire  to  terminate  facilities  that  are 
otherwise  providing  good  quality  of 
care,  we  believe  that  facilities  have  had 
ample  time  to  comply  with  these 
requirements.  Physical  environment 
requirements  have  been  in  place  since 
October  1990.  Moreover,  this  regulation 
will  not  become  effective  until  6  months 
after  the  first  day  of  the  month  after  the 
regulation  is  published  in  the  Federal 
Register,  so  fadUties  will  have  even 
mora  time  to  comply. 

Comment:  A  few  commenters  stated 
that  the  termination  notice  period  of  2 
days  was  inadequate  to  allow  a  fair 
opportunity  for  eUmination  of  jeopardy. 
These  commenters  and  others 
mentioned  that  the  2-day  notice  period 
was  inconsistent  with  the  23-day 
terminaUon  process  outlined  at 
S  488.410.  One  commenter  propcaed  a 
termination  notice  of  60  days  for  cases 
not  involving  immediate  ieopardy.  The 
same  commenter  said  the  time  period 
should  start  when  the  facility  receives 
notice  of  the  remedies  being  proposed. 
One  commenter  asked  how  the  public 
was  to  be  notified  of  a  termination 
action  and  another  felt  a  notice  should 
be  posted  on  the  front  door  of  the 
facility. 

Response:  We  are  not  accepting  these 
comments,  although  we  believe  that 
there  may  be  some  misunderstanding 
among  commenters  as  to  the  workings 
of  the  fast  track  termination  cycle  and 
the  notice  provisions  applicable  to 
facilities  facing  adverse  action.  In 
describing  these  procedures  in  the 
proposed  rule,  we  were  stressing  the 
paramount  significance  of  protecting 
resident  health  or  safety  in  cases  where 
immediate  jeopardy  is  identified  during 
the  survey  process.  In  such  cases,  the 
overriding  concern  is  the  removal  of  the 
threat  either  through  immediate 
correction  by  the  facility  or  by  the 
transfer  of  residents  to  other  more 
qualified  faciUties  following  the 
termination  of  the  deficient  facility's 
provider  agreement. 

We  continue  to  believe  that  the  2-day 
prior  notice  provision  of  the  proposed 
rule  is  necessary  to  protect  these 
resident  interests  and  we  are  retaining  it 
for  this  reason  in  this  final  rule.  Past 


experience  with  this  notice  provision  in 
the  case  of  Medicare  SNFs  has 
demonstrated  to  us  that  it  is  efi'ective. 
Having  said  this,  however,  we  want  to 
dispel  those  fears  about  this  provision 
that  in  all  cases  a  provider  will  never 
have  more  than  2  days'  notice  before 
having  its  provider  agreement 
terminated.  As  described  in  the 
proposed  rule,  we  will  have  in  place  a 
23-day  termination  cycle  in  immediate 
jeopardy  cases.  This  time  fi^me  spans 
the  maximum  period  of  time  between 
the  last  day  of  the  siuvey  that  identified 
immediate  jeopardy  and  the  effective 
date  of  the  termination.  Thus,  in  many 
cases,  providers,  which  will  have  been 
advised  of  the  survey  findings  during 
the  survey  or  at  the  exit  conference,  will 
often  have  ample  time  to  remove  the 
conditions  that  gave  rise  to  the 
immediate  jeopardy  finding.  The  prior 
notice  must  be  given  early  enough  so 
that  the  termination  date  does  not 
extend  beyond  the  23-day  period  should 
the  facility  fail  to  remove  the  immediate 
jeopardy. 

Facilities  facing  adverse  action  in 
these  cases  will  not  be  guaranteed  the 
maximum  amount  of  time  provided  by 
these  regulations.  For  those  facilities 
whose  substandard  conditions  warrant 
the  quickest  possible  response,  it  is 
entirely  possible  that  the  effective  date 
of  the  termination  action  will  occur 
sooner  than  the  23rd  day  after  the 
survey;  and  it  is  these  facilities  that  will 
likely  receive  notice  of  the  impending 
action  against  them  as  quickly  as 
administratively  feasible  following  the 
survey. 

Extensive  experience  has 
demonstrated  that  it  is  possible  to 
schedule  revisits  in  a  short  time  frame 
to  verify  that  the  immediate  jeopardy 
has  l)een  removed.  Because  of  our 
experience  that  the  23-day  process 
works,  we  will  continue  to  start  the 
clock  on  the  last  day  of  the  survey  to 
ensure  that  jeopardy  situations  do  not 
remain  long  uncorrected.  We  see  no 
justification  for  facilities  to  receive 
additional  time  to  correct  instances  of 
immediate  jeopardy.  In  the  same  vein, 
we  will  continue  to  give  a  15-day  notice 
to  the  public  and  the  facility  in  non- 
immediate  jeopardy  cases,  and  a 
maximum  of  6  months  from  the  last  day 
of  the  survey  to  reach  substantial 
compliance  before  termination  is 
effective.  A  15-day  notice  in 
nonimmediate  jeopardy  cases  is  a  well 
established  practice  for  all  provider 
types.  For  both  immediate  jeopardy  and 
non-immediate  jeopardy  situations,  the 
public  will  be  notified  of  terminations 
by  a  variety  of  means:  in  most  instances, 
this  will  be  accomplished  by  a 
newspaper  notice,  as  is  the  predominant 


present  practice.  We  believe  that  a 
public  notice  posted  on  the  front  door 
of  the  facility  would  be  an  unnecessary 
affi-ont  to  the  facility  when  Federal 
requirements  stipulate  that  the  survey 
results  be  made  available  to  residents 
for  examination  in  a  place  readily 
accessible  to  residents  and  a  notice  of 
their  availability  must  be  posted  (see 
§  483.10(g)). 

Comment:  A  few  commenters  felt  that 
termination  should  not  be  applied  if 
deficiencies  were  corrected  within  the 
deUneated  timeframes.  One  commenter 
said  that  the  timeframe  for  termination 
should  be  no  shorter  than  6  months  in 
cases  that  do  not  constitute  immediate 
jeopardy.  One  commenter  suggested  that 
the  regulation  require  an  "acceptable 
plan  of  correction"  bom  the  facility. 

Response:  Current  practice  and  the 
final  regulations  assure  that  termination 
will  not  be  applied  if  noncompliance 
has  been  corrected  within  the 
designated  timeframes.  Redesignated 
§  488.456(b)(1)  states  that  the  faciUty's 
provider  agreement  may  be  terminated 
if  the  facility — 

•  Is  not  in  substantial  compliance 
with  the  requirements  of  participation: 
or 

•  Fails  to  submit  a  plan  of  correction 
with  the  time  specified  by  HCFA  or  the 
State. 

Section  488.456(b)(2)  states  that 
HCFA  and  the  State  will  terminate  a 
facility's  provider  agreement  if  a 
facility — 

•  Fails  to  relinquish  control  to  the 
temporary  manager,  if  that  remedy  is 
imposed  by  HCFA  or  the  State;  or 

•  Does  not  meet  the  eligibility  criteria 
for  continuation  of  payment  as  set  forth 
in  §  488.412(a)(1). 

However,  the  Act  does  not  mandate 
an  automatic  6  month  period  for  the 
correction  of  all  deficiencies;  6  months 
is  the  outside  limit  permitted  for 
correction  of  deficiencies  that  constitute 
noncompliance  and  then  only  when 
specific  statutory  criteria  are  met.  The 
States  and  HCFA  must  have  the 
flexibility  to  choose  appropriate 
remedies,  including  termination,  and 
timeframes  appropriate  to  the 
noncompliance  identified.  We  agree 
with  the  suggestion  to  revise 
redesignated  §488.456(b)(l)(ii)  to  read 
"an  acceptable  plan  of  correction."  This 
change  is  in  line  with  our  current 
practice. 

Comment:  A  few  commenters  were 
concerned  that  the  proposed  regulations 
were  unreasonable  and  that  HCFA  and 
the  States  should  have  an  objective, 
measurable  mechanism  to  govern  the 
enforcement  procedures.  Another 
commenter  felt  the  new  regulations 
would  inflate  termination  actions 


tenfold  and  increase  the  State  agency 
workload. 

Response:  We  do  not  agree  with  these 
comments.  These  regulations  are 
designed  to  encourage  the  selection  of  a 
particidar  remedy  based  on  the  nature  of 
the  noncompliance  and  the  likelihood 
of  immediate  and  sustained  compliance. 
It  was  the  intent  of  the  Act  that  the 
availabiUty  of  additional  remedies  will 
mean  that  HCFA  and  the  States  will  use 
termination  as  a  remedy  less  fr^uently. 
The  use  of  these  regulations  for  the 
selection  of  remedies  will  help  ensure 
that  the  selection  of  remedies  is 
consistent  and  appropriate.  We  expect 
that  these  new  regulations  will  not 
cause  greater  expenditures  for  the  State 
agencies.  However,  as  we  said  in  the 
proposed  rule,  a  reallocation  of 
resources,  particularly  geared  to  more 
intensive  monitoring  of  marginal 
facilities  may  well  occur. 

Comment:  One  commenter 
recommended  amending  the  regulations 
to  permit  the  survey  agency  to  initiate 
termination  actions  based  upon  poor 
compliance  history. 

Response:  The  Act  provides  the  States 
and  HCFA  with  the  authority  to 
terminate  faciUties  with  poor 
compUance  histories.  Specifically, 
sections  1819(h)(2)(C)  and  1919(h)(3)(0) 
of  the  Act  provide  for  State  and  Federal 
discretion  as  to  whether  or  not 
termination  is  preferable  to  the 
imposition  of  alternative  remedies  in 
the  case  of  noncompliance  that 
constitutes  non-immediate  jeopardy.  We 
expect  that  a  facihty's  previous  history 
will  be  a  significant  factor  in  the 
determination  of  whether  termination  or 
an  alternative  remedy  is  preferred. 
However,  poor  history  in  and  of  itself 
can  not  warrant  termination  if  the 
noncompliance  has  not  persisted.  That 
is,  if  the  provider  has  indicated  poor 
performance  in  the  past  but  is  in 
compliance  in  the  present,  there  would 
be  no  basis  for  termination. 

Section  488.426    Transfer  of  Residents 

After  considering  comments  we 
received  on  proposed  §  488.226  and 
§  488.240,  we  have  decided  to  combine 
both  sections  in  a  new  §  488.426.  We 
believe  this  change  will  be  less 
confusing  as  transfers  for  all  nursing 
homes  can  be  referenced  in  one  place. 

Comment:  One  commenter  asked  the 
following  questions:  If  a  facility  is 
terminated,  who  will  be  responsible  for 
placing  the  residents  elsewhere?  If  no 
bed  is  available,  who  will  pay  for  the 
residents'  care  in  the  facility  imtil  a  bed 
is  found?  The  commenter  stated  that  the 
State  should  have  the  responsibilities 
regarding  transfer  and  discharge  (in 
other  words,  toiu  of  the  new  facility. 


counseling,  orientation  to  the  new 
facility,  etc.),  to  avoid  transfer  trauma. 

Response:  Proposed  §  488.240,  now 
incorporated  into  §  488.426,  stated  that 
the  State  must  arrange  for  the  orderly 
transfer  of  residents  when  a  fadUty  is 
closed  or  its  provider  agreement  is 
terminated.  Further  protection  for 
residents  is  available  in  regulation. 
Section  489.55  provides  that  payment  is 
available  for  up  to  30  days  after  the 
effective  date  of  termination  for  eligible 
residents  and  §  441.11(a)(2)  states  &at, 
in  the  case  of  continuation  of  FFP  for 
Medicaid,  the  Medicaid  agency  must 
make  reasonable  efforts  to  transfer 
recipients  to  other  facilities.  The 
regulation  clearly  gives  the 
responsibiUty  for  orderly  transfer  of 
residents  to  the  State.  Each  case 
involving  the  transfer  of  residents  could 
potentially  be  different.  We  are, 
therefore,  leaving  it  up  to  the  State  to 
decide,  on  a  case-by-case  basis,  what 
steps  need  to  be  taken  to  reduce  the  risk 
of  transfer  traiuna,  understanding  that 
the  State's  responsibility  is  to  minimize 
the  period  of  time  during  which 
residents  are  receiving  less  than 
adequate  care. 

Comment:  One  commenter  stated  that 
a  finding  of  immediate  jeopardy  will 
result  in  the  facility's  emergency  closure 
and  transfer  of  the  residents.  This 
commenter  asked  where  residents 
would  be  transferred  if  a  county  or 
particular  area  had  too  few  available 
beds? 

Response:  The  finding  of  immediate 
jeopardy  will  not,  in  and  of  itself, 
require  States  to  close  a  facility  and 
transfer  Medicare  and  Medicaid 
residents.  In  an  emergency,  the  State 
could  transfer  Medicare  and  Medicaid 
residents  to  another  facility  or  facilities. 
There  could  be  situations,  such  as  an 
earthquake  or  other  natural  disaster, 
where  the  State  would  temporarily 
transfer  residents  to  another  facility 
until  the  facility  can  adequately  care  for 
its  residents.  In  this  case,  the  facility  did 
nothing  wrong.  However,  in  the  case  of 
immediate  jeopardy,  the  facility  failed 
to  protect  the  health  or  safety  of  its 
residents.  For  immediate  jeopardy 
situations,  the  statute  at  sections 
1819(h)(4)  and  1919(h)(5)  of  the  Ad 
provides  for  inunediate  termination  if 
the  jeopardy  is  not  removed,  but  it  does 
not  require  the  State  to  close  the  facility. 
However,  when  a  facility  is  terminated 
for  immediate  jeopardy,  the  State  has  up 
to  30  days  to  transfer  the  facility's 
Medicare  and  Medicaid  residents.  Most 
States  have  a  relocation  plan  that 
outlines  the  circumstances  under  which 
the  plan  will  be  put  into  effect  and  the 
procedures  to  be  followed.  These  plans 
usually  provide  for  first  attempting  to 


place  residents  in  the  closest  facility  or 
facilities  and  then  attempting  placement 
at  increasingly  distant  facilities  until 
available  beds  are  found.  We  beheve  it 
is  tmnecessary  to  mandate  procedures 
for  States  to  follow  in  cases  of  closure 
or  transfer  of  residents,  and  that  no 
greater  procedural  specificity  is  required 
in  regulations. 

Comment:  One  commenter  expressed 
concern  that  after  coming  to  a  nuj^ing 
home  with  the  expedation  of  living  out 
the  rest  of  one's  life  there,  a  resident 
may  be  forced  to  move  to  another 
location  because  of  some  technicaUty. 

Response:  Termination  and  closure  of 
a  facility  are  among  several  remedies 
available  to  protect  the  health  and  safety 
of  Medicare  and  Medicaid  residents. 
Although  it  is  possible  that  a 
noncompUant  facility  could  be 
terminated  for  not  submitting  to  a  plan 
of  correction,  as  is  required  for 
continuing  partidpation  in  the 
Medicare  or  Medicaid  program,  it  is  not 
likely.  Most  nursing  homes  are 
interested  in  participating  in  the 
Medicare  and  Medicaid  programs  and 
will  not  risk  termination  based  on  such 
noncompliance. 

Comment:  Several  commenters 
requested  that  we  place  more 
requirements  upon  the  States  to  assist 
residents,  should  a  facility  lose  its 
Medicare  or  Medicaid  certification.  Two 
of  the  commenters,  representing 
consumer  organizations,  believe 
proposed  §  488.240  is  inadequate  in  • 
terms  of  requirement  specificity,  and 
they  provided  a  complete  and  detailed 
rewrite  of  the  sedion.  Their  experience 
with  closures  and  decertifications  in  the 
last  5  years  has  led  them  to  believe  that 
providers  and  regulators  caimot  be 
trusted  to  provide  a  "safe  and  orderly" 
transfer  process.  As  a  result,  their 
rewrite  focuses  on  the  recommendation 
that  HCFA  mandate  the  States  to 
develop  plans  that  provide  requirements 
for  the  "safe  and  orderly"  transfer  of  all 
residents  when  the  State  closes  a 
facility. 

Included  in  the  rewrite  are  provisions 
that  outhne  specific  residents'  rights  in 
the  transfer  process  such  as, 
determining  the  location  of  the  transfer, 
availability  of  counseling  and  support, 
and  the  transferring  of  residents' 
possessions  and  trust  funds.  The 
commenters  also  address  requirements 
for  the  new  admitting  facility,  as  well  as 
requirements  for  the  coordination 
among  appropriate  agencies, 
organizations  and  ombudsmen  involved 
in  the  transfer  process. 

To  ensure  proper  development  and 
execution  of  the  plan,  the  commenters 
recommend  that  we  require  the  State  to 
submit  its  transfer  plan  to  HCFA  for 


UMI 


/  Vol  Sft  Wo.  217  /  TTtawday.  Wowmber  1©.  1»94  /  Rnles  and  RegukrtWRS 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday,  November  10.  1994  /  Rules  and  Regulations  56223 


HCFA.  k»  turn.  akouM  aMH 
ih»  imnhi  wi— 
lie 
TW 


CO! 


Dt 


propowd  §  4B»a40  with  i 
recom— nrtihon  that  if  th*  State's 
tmafar  pkn  is  Sound  iam^tmum.  HCFA 
should  take  actions  as  descnwd  im 
profMMd  §  48a.M3  (b)  and  (c).  Thay 
also  ncouumamd  that  inuiMAala 
implMDflMlkia  •#  the  pkn  ha  wutmI 
during  m  cflrt»or  iHwiUsi  <i^rtch  wkas 
it  impoaiiWa  to  ftnUy  impWnrant  a 
State's  toHMiw  pkn. 

In  sMMoo  to  tha  detaiiad  rawTifa  of 
the  aartina,  liM  cammmttmB  raoomniaDd 
that  tba  tnm  "all  fwidairts'*  ba  definad. 
because  the  anount  of  aasistaBoe 
residents  recaiwa  ki  the  translar  process 
is  directly  raUtod  to  thair  Medicaid. 
Medicare,  or  nrivala  pajraHHl  sIMaa.  For 
examplf^.  Medicaid  raai<lNNs  lewiie 
services  such  aa  notice  elcteaiag. 
iniacniation  aboa*  car* 
counseling,  tzanapoitatiaa, 
types  of  relocatiaM 
residents  are  oflan  aot  oflerad  any  of 
thaae  aervicaa.  and  private  pay  taaidanta 
usually  receive  no  help  wbatnaver.  One 
commenlav  suggested  that  M  ts 
inappropriate  to  "require''  the  transfcr 
of  residents  if  the  facility  has  not  been 
delicensed  by  the  State  aod  tba 
residents  choose  to  remain  at  the 
facility 

r  af  the  OiBunenters  states 
I  text  of  the 
I  diflar  aa  to  which 

traapiwihiMtyfar 
Its.  with  tha 
preamble  statng  that  the  State  agancy 
most  aiiaa§B  fior  tiansfer,  propaaed 
§  488.240  atoltog  that  the  State  baa  the 
resfinnriWMty.  and  §  441.1l(aH2)  stating 
that  the  Medicaid  «^ncy  does. 

Respeme:  We  heUeve  the  comaeaters 
inadvertently  transposed  propoaed 
section  numbers  §  480.234  (b)  and  (c)  as 
than  are  a»  psopoaed  sectioaa  §48«.243 
(b)  and  (c).  Wa  apfiraciate  thasa  very 
thorough  and  specific  comments  and 
the  aramnt  ol  afiort  that  went  into 
then.  Akhough  there  are  valid 
considerations  in  the  ni^imlad  rewrite 
of  this  sedioa.  aoaaa  of  them  may  be 
impoaaibU  for  the  SUies  to  implement. 
We.  therein*,  chooae  not  to  impose 
such  stringent  raquJjameiHa  on  the 
^imm  Fiiatinf  rapikfinna  at 
•>  483.  I2(a>  prawide  niiwnui 
procedunl  sntagnards  regarding  the 
transfer  and  diachnrga  of  residenta.  In 
addition,  the  Stataa  aae  already  required 
by  sections  1819(h)i4)and  l»1«(hH5)  of 
the  Act  to  psewida  for  the  oiderly 
tranaisr  ot  watdnntt  wkan  a  fadhty  is 

1819(cX2)  and  l»1«tc)|2)  •!  tb  Act.  to 


Further, 
that  the 
proposed 
agency  has 


provide  notica  of  < 
daya  in  advi 

that  prepoeed  §4S8.240.  now 
incorporated  into  §  488.426.  wKich  uses 
the  words  "all  reridanta."  nny  be  overly 
broad  and  wa  are  reiviring  Aat  section 
to  speciiy  that  enlf  Madicara  and 
Medicaid  reaWenta  are  affected  by  this 
section.  We  accept  the  soggeetion  that 
the  faim  "orderly  transfer"  be  amended 
to  "safe  and  orderly  transftar"  to 
manitain  consistency  with  the  language 
of  sections  1819(hU4)  and  I9t9(hKS)  of 
the  Act.  Since  sectiovie  1819fh)(4)  axid 
1919(hK5)  addinsa  i—iiilia»»  jeopardy 
terminations,  we  cannnt  accept  ttra 
comment  that  it  ia  appropriate  to  allow 
any  Medicare  or  Metficaid  residents  to 
remain  in  a  fecility  that  is  being 
terminated  for  su<±  serious  sitnetions. 
To  do  so.  would  put  these  residents  in 
jeopardy  and  would  be  clearty  contrary 
to  sections  1819fhK4)  and  19ig(hK5)  of 
the  Act. 

The  faUowing  adtkeaaes  what  one  of 
the  ooouaaiMS  perceives  as  conflictiRg 
inlormatioa  regarding  responrihiBiy  far 
the  orderly  transfer  of  rasidants.  Tba 
preamble  did  indeed  state  that  the 
survey  agency  is  responsible  (or 
arranging  for  transfers,  while  proposed 
§  48&240  (now  incorporaled  into 
§4a0.426)  is  taken  directly  from 
sections  1819<h)  and  19t9(h)  of  the  Act 
and  places  the  responsibihty  generally 
on  the  State.  We  wish  to  give  the  States 
the  greatest  latitude  in  determining 
which  State  agencies  they  will  use. 
Therefore^  it  is  our  intent  to  re)y  on  the 
broader  interpretation  in  proposed 
S  488  240  and  place  the  responsibihty 
on  the  State  as  required  by  the  Act. 
Although  the  comnMnter  has  correctly 
powted  out  that  §  441.1  )(a)(2)  places 
the  responsibility  on  the  Metficaid 
agency,  we  beheve  that  each  State 
should  be  given  the  flexibihry  to  select 
the  appropriate  agency  under  its 
particular  governmental  structore. 
Therefore,  we  are  rerirtng  §441.1  l(aK2) 
accordingly. 

Commtnt:  This  cooMnentcr  stated 
that  in  die  past,  ^a  nsponsibil^  far 
arranging  for  the  orderly  transfer  of 
residents  to  another  facility  wfaone^ei  a 
provider  agreement  is  terminaled  has 
been  placed  on  the  facility  omrator 
subject  to  the  State's  wvra^t.  This 
tar  stated  that  the  pvopoeed 
would  impoa*  substantial 
costs  and  uncertain  legal  liabitttios  upon 
the  State. 

Bespoase:  According  to  esiistiflf 
reguiacians  at  §  483.121a).  the  State,  not 
the  facility,  has  had  the  lasponsibshty  in 
the  post  far  nunooua  praoeduml 
safagnacds  sagarding  tW  I 
disdbnrg*  of  residents  and  has 
such  costs.  SoBfltiBias  Ike  facilities 


coopai'atn  hi  the  transfer  of  residents 
and  sometimes  they  do  not.  Sometimes 
they  have  no  resources  with  which  to 
help.  Therefore,  the  ohiniate 
responsibility  for  all  aspects  relative  to 
trensier  of  residents  in  the  case  of  a 
facility  closure  lies  with  the  State  to 
ensure  that  the  well-being  of  residents  is 
protected. 

Comment:  Another  commenler  agreed 
with  the  regulatory  text  but  wanted  us 
to  require,  in  the  case  of  provider 
agreement  tennination,  that  the  State 
permit  a  resident  to  remain  in  a 
terminated  facihty  provided  the  resident 
arranges  to  pay  for  his  or  her  care  and 
the  facility  does  not  close. 

Response:  It  is  not  necessary  to 
require  States  to  allow  residents  to 
remain  in  terminated  facilities  because 
they  already  have  that  right.  If  a  resident 
prefers  to  remain  in  a  terminated  facility 
that  is  still  operating,  and  is  able  to  pay 
for  his  or  her  own  care,  that  resident  has 
every  right  to  do  so.  The  govemokant 
has  fulfilled  its  obligation  by  providing 
notice  to  residents  that  the  facihty's 
provider  agreement  has  been 
terminated.  This  applies  whether  or  not 
immediate  jeopart^  exists.  The  State  is 
the  only  entity  that  has  the  aothority  to 
close  or  delicense  a  facility. 

Comment  One  coouneatef  suggested 
that  if  residents  are  ttansfened  because 
a  facility  is  terminated,  we  ahouU 
require  that  the  Stat*  provide  far  such 
transfer,  at  its  own  expense,  and  that  it 
be  held  liable  for  its  action  during  such 
action. 

Response:  We  already  reqftut*  the 
State  to  transfer  Medicare  ajid  l^ledicaid 
residents  to  another  facility  or  facilities 
in  immediate  jeopardy  termination*,  in 
fact,  for  Medicaid  residents,  the  State  is 
paid  up  to  30  days  of  FFP  Cor  the  safe 
and  orderly  transfer  to  another  facihty 
or  facilities  after  terminatioe.  We  hav* 
not  accepted  the  coaaiant  that  the  Stale 
be  held  liable  for  its  action  during  such 
transfer.  A  State's  liability  should  come 
under  the  puntew  of  State  law.  We 
have  no  statutory  basis  to  hold  States 
liable  far  soch  actions.  Thenfor*,  we 
have  not  included  this  provision  in  the 
regulation. 

Comment;  One  com menter, 
representing  a  State  Department  of 
Aging,  stated  that  the  language  in  the 
proposed  rule  regarding  transfer  of 
residents  is  inadequate  and  pnivided  a 
list  of  minimum  requiremeirts  ftx  States. 
The  twelve  requirements  Hsted  have  aH 
been  cowered  by  the  preceding 
cooHnenters  except  for  the  faRowing 
two  instance*.  The  cenwnenter 
recommends  that  a  facility  that  is  being 
terminated  be  monitored  daiW  and  also 
recommends  that  ongoing  cotoMefing 


for  residents  include  follow-up  post- 
transfer  counseling. 

Response:  Although  the  suggestion 
that  facilities  in  the  process  of  being 
terminated  be  monitored  daily  is  well- 
intentioned,  the  specifics  of  transfer 
plans  are  under  the  pUrview  of  the 
States.  We  are  not  mandating  that  the 
States  take  specific  action  other  than 
that  already  required  and  it  is  unlikely 
they  could  implement  this  suggestion 
given  the  uncertainty  of  how  long  the 
process  will  take  and  how  much 
funding  they  will  have  available. 
Regarding  the  suggestion  that  follow-up 
post-transfer  coimseling  be  provided  to 
residents,  again  it  is  the  State  that 
determines  which  services  are  provided 
for.transfer  of  residents. 

Informal  Dispute  Resolution  (§488.331) 

In  the  preamble  to  the  proposed  rule. 
we  specifically  asked  for  public 
comment  about  the  desirability  and 
feasibility  of  establishing  a  formal 
conflict  resolution  process  whereby 
providers  dissatisfied  with  survey 
findings  could  request  a  review  of  the 
deficiencies  after  the  survey  and  prior  to 
the  formal  administrative  and  judicial 
re\'iew  processes.  We  also 
acknowledged  the  existence  of  the 
iiuiiierous  informal  opportunities 
providers  currently  have  throughout  the 
sur\ey  process  to  challenge  survey 
niidiugs:  during  the  survey,  at  the  exit 
conference,  while  awaiting  receipt  of 
the  official  deficiency  statement, 
through  dialogue  with  State  and 
regional  officials,  and  upon  receiving 
the  official  deficiency  statement. 

The  term  "conflict"  resolution  has 
been  changed  to  "dispute"  resolution  in 
this  final  rule  to  be  consistent  with 
terminology  used  in  the  Administrative 
Dispute  Resolution  Act  (ADRA)  of  1990 
and  Executive  Order  12778,  which 
encourage  such  a  process. 

Many  conunenters  believe  that  a 
dispute  resolution  process  is  necessary. 
A  few  do  not 

Comment:  The  majority  of 
conunenters  in  favor  of  a  dispute 
resolution  process  contend  that  there  is 
currently  no  means  for  providers  to 
resolve  conflicts  with  survey  findings 
short  of  costly  litigation.  Most  say  that 
they  are  either  not  a^orded  the  informal 
opportunities  to  resolve  conflicts  to 
which  we  referred  in  the  preamble  to 
the  proposed  rule,  or  that  the  outcome 
of  those  opportunities  is  predetermined 
and.  therefore,  of  little  value.  Also, 
many  cite  the  ADRA  of  1990  and 
Executive  Order  12778  which  (they 
claim)  direct  Federal  agencies  to 
develop  dispute  resolution  mechanisms 
in  an  effort  to  reduce  costly  and  lengthy 
litigation.  A  few  commenters  believe 


such  a  process  could  also  serve  as  a 
means  to  measure  siuveyor  quality 
assurance. 

The  majority  of  comments  supporting 
a  process  suggested  that  HCFA  mandate 
an  informal  dispute  resolution  process, 
while  less  than  one-third  preferred  that 
HCFA  mandate  a  formal  one.  Several 
commenters  suggested  that  HCFA  adopt 
the  ciurent  dispute  resolution  process  of 
a  specific  State,  for  example.  Ohio  or 
Louisiana.  These  commenters  contend 
that  existing  programs  in  specific  States 
have  been  successful  in  resolving 
conflicts  about  survey  findings.  Others 
suggested  that  HCFA  require  that  each 
State  establish  a  State-specific  process, 
in  order  to  give  States  the  flexibifity  to 
work  within  their  existing 
administrative  framework.  Commenters 
proposed  that  since  most  States  already 
have  some  type  of  dispute  resolution 
process,  we  need  only  to  require  that  it 
be  formalized;  in  other  words,  in  written 
form  and  publicly  recognized. 
Commenters  also  suggested  that  HCFA 
estabUsh  one  process  to  be  used  by  all 
States.  These  conunents  were 
presumably  based  on  the  belief  that  a 
single  process  mandated  by  HCFA  is  the 
most  effective  means  to  ensure  that 
consistent  opportunities  are  offered  in  a 
consistent  maimer  to  all  nursing  home 
providers  dissatisfied  with  survey 
findings.  The  proposals  we  received  for 
a  single  process  varied  in  extent  and 
sophistication  and  included  suggestions 
that  the  dispute  resolution  process: 

•  Offer  resolution  opportunities  at 
specific  times  during  the  survey  (for 
example,  conduct  daily  exit  conferences 
or  communicate  at  the  time  a  deficiency 
is  identified),  and  cease  offering 
opportunities  beyond  specific  events 
(for  example,  after  the  exit  conference  or 
after  the  issuance  of  the  deficiency 
statement); 

•  Provide  multi-tiered  opportunities 
that  could  include  monitoring  of 
corrections  and  mandatory  revisits; 

•  Be  limited  to  deficiencies  at  specific 
scope  and  severity  levels; 

•  Offer  opportunities  proportionate  to 
the  noncompliance: 

•  Allow  incorrectly  cited  deficiencies 
and  scope  and  severity  scale  levels  to  be 
removed  bom  the  deficiency  statement; 

•  Require  that  another  survey  be 
conducted  by  different  surveyors; 

•  Establisn  local  or  national  advisory 
councils,  arbitration  panels,  or  quality 
assurance  committees,  etc.,  comprised 
of  specific  types  of  individuals  not 
previously  directly  involved  in  the 
dispute:  and 

•  Involve  consumers  and 
ombudsmen. 

Conversely,  other  commenters  did  not 
beUeve  that  a  dispute  resolution  process 


is  necessary.  They  said  that  providers 
already  have  numerous  opportunities  to 
refute  siu-vey  findings  throughout  the 
survey  process.  Some  alleged  that  an 
additional  process  would  only  serve  to 
delay  the  enforcement  process  which 
would  be  contrary  to  the  OBRA  '87 
mandate  to  minimize  the  time  between 
the  identification  of  violations  and  final 
imposition  of  enforcement  remedies. 
Some  also  believed  that  if  such  a 
process  were  in  place,  deficiencies  may 
not  be  cited  or,  at  a  minimum,  they 
would  be  cited  at  lower  scope  and 
severity  scale  levels  to  reduce  the 
universe  for  challenges. 

One  consumer  organization  argued 
that  the  regulatory  system  is  not  a  two- 
party  system  in  which  the  facilities  and 
the  State  negotiate.  Rather,  it  is  a 
contractual  arrangement  in  which  the 
State  holds  the  pubfic's  trust  and  acts  as 
the  public's  agent  to  ensure  that  the 
contractees  satisfy  the  arrangement. 
They  believed  that  if  any  party  should 
have  "appeal"  rights,  it  is  the  residents 
who  should  be  able  to  contest  sur\ey 
findings  that  do  not  require  facilities  to 
comply  vrith  the  law.  They  submitted, 
therefore,  that  instead  of  establishing  a 
dispute  resolution  process  for  providers, 
HCFA  should  build  mechanisms  into 
the  survey  procedures  to  notify 
residents,  famifies,  ombudsmen  and 
others  when  surveyors,  during  the 
course  of  the  survey,  have  not  yet  been 
able  to  substantiate  suspected  problems. 
These  procedures  would  provide  an 
opportunity  for  residents  and  families  to 
provide  additional  information  to 
surveyors. 

One  commenter,  opposed  to  a  dispute 
resolution  process,  remarked  that  there 
is  ciurrently  so  much  interaction 
between  surveyors  and  providers  during 
the  survey  process  that  providers  are 
actually  interfering  with  the 
performance  of  the  survey.  This 
commenter  suggested  that  a  sanction  be 
imposed  against  providers  when  this 
occurs. 

Overall,  most  commenters,  including 
States,  offered  strong  support  for  a 
dispute  resolution  process.  These 
commenters  were  interested  in  resolving 
conflicts  as  early  in  the  survey  process 
as  possible  and  prior  to  litigation.  They 
prefer  to  minimize  the  number  of  issues 
that  could  advance  to  formal  htigation 
by  resolving  early  those  conflicts  caused 
by  misunderstandings, 
miscommunication,  oversights,  etc. 
However,  the  consumer  advocacy 
groups  were  adamant  in  their 
opposition,  arguing  that  any  additional 
process  will  delay  the  enforcement 
process  against  noncompliant  facilities 
and  shift  focus  away  from  resident  care. 
These  commenters  believe  that  the 
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perceiTed  nesd  I»y  providers  for  • 
disputB  rwolution  procMS  must  be 
secondary  to  the  responsibility  HCFA. 
the  States,  and  bcilities  have  to  provide 
for  the  health  and  well-being  of  nursing 
home  residents. 

RasDonse:  We  recognize  the  validity 
of  bom  major  paints  of  view  and  have 
concluded  that  both  perspectives  must 
be  addressed. 

In  the  Fall  of  1992.  we  asked  the 
States  to  provide  us  with  a  description 
of  existing  dispute  resohition  processes 
offered  to  providers  who  cHsagree  with 
survey  findings.  AH  States  responded. 
Washington.  DC.  Puerto  Rico,  and  Guam 
were  not  asked  to  provide  their 
comments  due  to  tne  small  number  of 
facihties  surveyed.  We  discovered  that 
all  States  currently  have  a  dispute 
resolution  process.  Nevada's  system  of 
due  process  is  required  by  State  law. 
The  other  States'  processes,  although 
not  legally  mandated,  are  reflective  of 
State  policy  and  not  legislation.  The 
policies  vary  among  States,  and  there 
are  numerous  difterences  in  the  details 
of  the  processes  of  individual  States. 

Overall,  the  opportunities  offered  to 
providers  by  States  to  challenge  survey 
findings  can  be  divided  into  two  basic 
stages:  during  and  after  the  survey.  All 
States  offer  the  providers  a  chance  for 
rebuttal  during  at  least  one  of  these 
stages:  half  of  the  States  include  both  in 
the  process.  During  the  survey,  the 
opportunities  afforded  providers 
include  the  chance  for  the  provider's 
staff  to  interact  with  the  survey  team 
throughout  the  process  and  the  specific 
opportunity  to  discuss  survey  findings 
at  the  exit  conference.  Afier  the  survey, 
many  States  allow  the  providers  to 
elevate  unresolved  issues  to  siuvey 
agency  management  and/or  the  HCFA 
ragional  office  for  resolution.  Moreover, 
providers  in  all  States  may  record  their 
disagreement  with  survey  findings  on 
the  Statement  of  Deficiencies  HCFA- 
2567. 

Our  State  Operations  Manual 
ciurently  requires  that  States  allow 
facilities  to  interact  with  the  survey 
leara  during  the  survey,  to  discuss 
findings  at  an  exit  coirference,  to  raise 
unresolved  issues  to  the  survey  agency 
and/or  to  the  HCFA  regional  office  and 
to  record  thak  ditagwamanU  with 
survey  findiiaga  oa  tha  liCPA-2567. 

As  we  reviewed  allof  tkacoBUBaBts 
supporting  a  disputa  wmolnrtoa  procast, 
it  became  appannt  that,  while  the 
words  "informal"  and  "tonnal"  were 
used  to  distinguish  the  type  of  procass 
a  S]>ecific  cnnuneater  preferred,  many 
commenlers.  ^eg^rdless  of  which  word 
was  used..  piefBrred  the  saoM  process. 
The  majority  of  those  in  favor  of  a 
dispute  resolution  process  have  asked 


that  it  be  loquired  by  HCFA.  Sinca  many 
believe  that  a  process  can  be  requirad 
only  through  rulemaking,  moat 
conunenters.  tharefore.  pre£u  a 
regiilatory  process. 

We  note  that  the  Administtalive 
Dispute  Resolution  Act  af  19M  and  the 
Executive  Order  1277B  of  October  23. 
1991.  Qvil  Justice  Reform  (56  FR 
55195).  encourage,  but  do  not  direct 
dispute  resolution,  as  some  coaimentecs 
have  claimad. 

We  are  not  accepting  those  comments 
proposing  that  we  adopt  a  specific 
State's  process  on  a  naiiooal  level,  nor 
those  suggesting  that  each  Slate  be 
permitted  to  d«dg&  its  own  process  in 
its  entirety.  While  we  have  concluded 
that  all  States  offer  some  opportunity  to 
resolve  disputes,  we  have  no  evidence 
that  suggests  that  any  particular  Slate's 
process  is  more  siuxsssful  or  effective 
than  that  of  another  State. 

However,  we  are  accepting,  with 
modification,  the  suggestion  that  HCFA 
adopt  one  process  to  be  used  by  all 
States.  Jast  as  participation 
requirements  and  the  survey  and 
certification  process  for  nursing  homes 
are  consistent  fixrni  State  to  State,  so 
should  the  opportunity  for  providers  to 
challenge  sm-vey  findingBi  In  §488.331. 
we  are  requiring  several  core  elements 
that  all  informal  dispute  resolution 
processes  must  include  as  a  minimum: 

•  The  entity  conducting  the  svtrvey 
must  offer  nursing  home  providers  the 
opportimity.  if  they  request  it,  to  re&ite 
survey  findings  beginning  with  their 
receipt  of  the  official  HCFA-2567  with 
which  they  disagree; 

•  Provlaeis  must  be  able  to  advance 
their  disagreements  to  snrv«y  agency  or 
HCFA  regional  office  offidals,  at  both: 

•  In  i»o  case,  will  dispute  resokitron 
delay  the  effectire  date  of  an 
enforcement  action: 

•  Tne  dispute  resohition  process 
(whether  or  not  it  exceeds  th«  minirmmn 
requirements  sfMcified  in  this  final  rofe) 
most  be  sA^lable  to  providers,  upon 
their  request,  in  written  flERm.  HC7A 
regional  offices  provide  dispute 
resolution  to  providers  upon  request, 
relative  to  Federal  surveys. 

We  believe  that  specific  procedural 
requirements  that  determine  the  aianaer 
in  which  dispute  resolution  proceeds, 
for  example,  such  things  as  bow  the 
request  is  made,  the  method  by  which 
the  process  is  conducted,  and  who  may 
participate  in  the  process,  should  be  left 
to  the  individual  States.  Upon  the 
facility's  request,  the  State  will  provide 
a  written  summary  of  that  State's 
procedures  relative  to  the  informal 
dispute  resolutioa  ptocasa.  Any  attempt 
on  our  part  to  codi^  (irscadiiral  aspects 
of  dispute  resolution  that  would  be 


applicable  to  all  States  wa«ld  liaut 
States'  aa  well  as  providers'  flexihilky  ia 
utilizing  aod  tefining  t^  paocass,  a& 
necessary,  to  satisfy  iheir  needs. 

To  allay  coBVuenters'  fean  that 
dispute  resolution  would  stall  the 
survey  piocesa  aad  delay  aakkcceneat 
action,  we  are  providing  in  ^4M.331 
the  opportunity  for  providen  to  dispute 
survey  fuuiings  upon  receipt  of  the 
official  HCFA-2567  with  which  \hej 
disagree,  while  proha biting  challenges 
by  providers  from  postponing  or 
otherwise  delaying  the  enforcement 
process.  In  no  case  will  disputa 
resolution  delay  the  effective  date  of  an 
enforcement  action.  Thus,  wlule  it  ia 
our  hope  that  dispute  resolutioii 
procedures  could  be  completed  in  all 
cases  before  the  effective  date  of  the 
enfcxcemenl  action,  we  wish  to-makc  it 
clear  that  where  the  coeapfelioa.  of  these 
procedures  does  not  accur  by  that  time, 
this  will  not  be  grounds  to  eitber  delay 
the  enforcement  action  cr  give  peoviders 
a  right  to  challenge  the  inadeqaacy  of 
these  procedures.  We  believe  that  to 
hove  a  process  that  wa«id  allow  for 
enfoicement  to  be  defened  p«»"«<''"g  the 
scheduling  and  conpketian  of  this 
informal  appeals  process  is  far 
outweighed  by  the  needs  of  residents  to 
face  a  minimum  of  tiow  dtsing  which 
they  receive  care  that  does  not  meet  the 
requisite  health  and  safety  stanckrd*. 
We  also  believe  that  not  dkelaying  the 
effective  date  of  the  enfiorcemrat  actioa 
until  the  conclusioD  of  the  disyte 
resolution  process  will  encourage        ' 
facilities  to  make  tha  kind  of  swift 
corrections  the  Congress  obviously 
intended  when  it  enacted  nursing  boine 
reform.  If  a  provider  is  snbsaquently 
successful,  during  the  dispote 
resolution  process,  at  demonstrating 
that  deficiencies  shoald  not  hare  been 
cited,  the  deficiencies  are  removed  from 
the  HCFA-2567  mid  any  enforcement 
acticHis  that  had  been  imposed  aa  a 
result  of  those  cited  deficiencies  are 
Ufted. 

This  dispote  resohition  system  does 
not  introduce  additionel  requirements 
into  the  survey  proceas;  rather,  it 
reinforces  instructions  that  already  exist 
but  which  have  been  appbed 
inconsistently  up  to  this  point  Because 
we  are  formaliziDg  this  ekment  of  the 
appeals  process,  we  are  anaending  the 
appeals  procedtues  at  42  CFR  parts  431 
and  498  to  eliminate  the  racoBsideratian 
process  for  SNFs  and  NFs,  respectively. 
Informal  dispute  resolutjon  will 
duplicate,  in  every  pertioent  way,  this 
element  of  the  process  since  k  will 
provide  the  opportonity  for  providers  to 
contest  survey  findings  inlarraally  just 
as  reconsiderations  ctinently  are 
designed  to  do.  Accordingly,  we  have 


concluded  that  retaining  the 
reconsid«ati(»i  process  Eor  SNFs  and 
NFs  would  create  redundant  procediues 
and  are  amending  it  so  that  it  applies 
only  to  other  provider  and  supplier 
types. 

Regarding  the  comment  to  use  dispute 
resolution  as  a  means  to  measure 
surveyor  consistency,  accuracy,  and 
decision-making,  section  1819(g)(2)(D) 
of  the  Act  requires  the  Secretary  and  the 
States,  and  section  1919(gK2HD)  of  the 
Act  requires  that  States,  implement 
programs  to  measure  and  reduce 
inconsistency  in  the  application  of 
survey  results  among  surveyors.  HCFA 
and  the  States  will  (tevelop  their  own 
mechanisms  to  satisfy  this  requirement 
and  may  choose  to  use  the  dispute 
resolution  process  as  a  means  to 
evaluate  surveyor  performance  in  this 
area. 

We  do  not  agree  with  some 
commenters'  characterization  of  dispute 
resolution  as  negotiation  between 
pro\iders  and  the  survey  agency,  nor  do 
we  agree  that  a  process  should  be 
established  to  notify  residents  and  their 
families  when  surveyors  require 
additional  information  in  identifying 
deficiencies.  First,  dispote  resolution  as 
required  in  this  final  rule  does  not 
contemplate  bargaining  between 
providers  and  the  survey  agency;  rather, 
it  is  a  preliminary  opportunity  for 
providers  to  refute  survey  findings  that 
they  believe  are  inaccurate  and  to 
present  evidence  to  support  their  belief. 
The  purpose  of  this  informal  process  is 
to  clarify,  if  not  eliminate,  the  issues 
that  might  otherwise  lead  to  needless 
litigation  and  to  sharpen  the  issues  for 
an  administrative  law  judge  or  State 
hearing  official  so  that  litigation,  should 
it  occur,  may  be  less  burdensome  and 
costly.  This  may  work  in  two  ways.  It 
may  convince  the  State  or  HCFA 
officials  that  erroneous  deficiencies 
have  been  cited,  or  it  may  convince 
providers  that,  because  the  State  and 
HCFA  have  ample  support  for  their 
conclusions,  it  would  be  unwise  for 
providers  to  pursue  litigation. 

Second,  States  enter  into  an 
agreement  with  the  Secretary  (HCFA),  in 
accordance  with  section  1864  of  the  Act, 
to  act  as  HCFA's  agent  for  the  purpose, 
(among  others),  of  determining  if  a 
facility  meets  participation 
requirements.  After  follovdng  the  survey 
protocol,  which  includes  interviews 
with  residents,  and  family  members  or 
legal  representatives,  surveyors  may 
find  that  they  do  not  have  sufficient 
information  to  cite  a  deficiency. 
However,  we  note  that  whenever 
nursing  home  residents  or  their  families 
believe  that  a  deficient  or  otherwise 
inappropriate  practice  exists  in  the 


facility,  regardless  of  whether  a  survey 
is  in  process,  they  should  contact  tfie 
State  ombudsman,  request  a  complaint 
investigation,  or  both. 

Some  commenters  believe  that  a 
dispute  resolution  mechanism  may 
impact  on  how  surveyors  recognize 
deficiencies  as  well  as  how  they  assign 
scope  and  severity  scale  levels  to  cited 
deficiencies.  First,  it  is  important  that 
commenters  be  absolutely  clear  that 
neither  the  enforcement  scheme 
presented  in  the  proposed  rule  nor  the 
modified  model  in  this  final  rule  was 
developed  for  the  purpose  of  identifying 
deficiencies.  Rather,  the  assessment 
factors  discussed  under  "Factors  to  be 
Considered  in  Selecting  Remedies"  of 
this  preamble  and  codified  at  §  488.404 
of  this  final  rule  will  be  used  (as  the 
former  scope  and  severity  scale  was  to 
be  used)  to  evaluate  the  seriousness  of 
deficiencies  already  identified  in  order 
to  determine  what,  if  any.  enforcement 
action  is  appropriate.  Second,  in 
response  to  public  comment,  this  final 
rule  has  incorporated  the  concept  of 
substantial  compliance.  This  concept. 
which  is  discussed  in  detail  under 
"Certification  of  Compliance"  of  this 
preamble,  provides  that  not  all 
deficiencies  will  result  in  enfmcement 
action  and  should,  therefore,  eliminate 
resistance  or  hesitation  of  surveyors  to 
cite  deficiencies  that  they  have 
identified  for  fear  of  provider  disputes 
of  lower-level  assessment 
determinations.  As  we  have  stated 
elsewhere  in  this  preamble,  the  survey 
process  provides  several  opportimities 
for  deficient  practices  or  otherwise 
inadequate  performance  on  the  part  of 
the  State  to  be  identified  and 
sanctioned.  Therefore,  if  the  situation 
described  by  the  commenters  should 
occur,  there  are  adequate  statutory  and 
regulatory  mechanisms  to  respond  to  it. 

We  do  not  accept  the  comm«it  that 
we  should  sanction  a  provider  for 
interfering  in  the  performance  of  a 
survey.  We  beUeve  that  this  situation  is 
adequately  addressed  in  section  2713  of 
the  State  Operations  Manual,  which 
provides  that  surveyors  may  allow,  or 
refuse  to  allow,  facility  personnel  to 
accompany  them  during  a  survey.  Each 
case  is  at  the  siuveyors'  discretion  and 
is  to  be  worked  out  with  facility 
management.  If  it  cannot  be  woriied  out, 
surveyors  should  contact  their 
supervisors. 

Determination  of  a  Deficiency 

Many  commenters  responded  to  our 
request  in  the  proposed  rule  for 
recommendations  for  a  regulatory 
design  that  could  accommodate  the  use 
of  scope  emd  severity  scales  for 
determining  deficiencies. 


Comment:  A  large  number  of 
commenters  reconunended  that  we 
adopt  a  system  for  determining 
deficiencies  similar  to  that  used  by  the 
State  of  Ohio.  The  Ohio  system  employs 
the  use  of  a  worksheet  that  must  be 
completed  for  each  violation  of  a 
requirement.  The  worksheet  evaluates 
violations  against  criteria  such  as 
preventability  and  resident  choice,  and 
then  classifies  violations  based  on 
ratings  of  scope  and  severity  into  two 
types.  The  firet  type  is  called  a 
deficiency  and  the  second,  lesser 
violation,  is  called  a  finding.  Both  a 
deficiency  and  a  finding  are  recorded  on 
the  statement  of  deficiencies  and  are 
disclosable  to  the  public,  but  only  a 
deficiency  would  require  a  remedy.  To 
the  extent  that  the  State  of  Ohio  does 
not  use  scope  and  severity  scales  to 
determine  whether  a  violation  should 
appear  on  the  statement  of  deficiencies 
but  rather  to  determine  appropriate 
enforcement  action,  the  Ohio 
enforcement  system  is  similar  to  the  one 
that  we  proposed. 

Another  model  proposed  requires  a 
mathematical  weight  for  each  tag 
number  identified  in  the  interpretive 
guidelines.  Individual  data  elements 
would  be  ranked  in  descending  order 
according  to  their  importance  in  a 
regulation.  The  model  then  calls  for  a 
statistical  computation  incorporating 
scope  to  determine  whether  a  deficiency 
exists. 

A  third  model  submitted  involves  two 
factors  in  determining  whether  an 
observation  is  a  deficiency.  The  first 
factor  is  preventability.  Under  this 
proposal,  if  either  the  negative  outcome 
could  not  have  reasonably  been  foreseen 
or  if  the  facility  could  foresee  the 
negative  outcome  and  did  everything 
reasonably  possible  to  prevent  its 
occurrence  but  it  occtured  nonetheless, 
a  deficiency  would  not  be  cited, 
regardless  of  scope  and  severity.  The 
second  factor  is  substantiality.  If  a 
facility  were  determined  to  be  in 
substantial  compliance  with  a 
requirement,  a  deficiency  would  not 
exist.  Scope  and  severity  would  be  used 
to  determine  if  the  requirement  were 
met. 

Other  models  that  incorporate  the 
concept  of  substantial  compliance  into 
the  determination  of  deficiencies  but 
that  do  not  involve  the  use  of  scope  and 
severity  scales  were  also  recommended. 
One  commenter  suggested  that  we 
create  an  audit  form  outlining  the 
minimum  requirements  for  long  term 
care  facilities,  and  then  rate  each  item 
either  a  "pass"  or  a  "fail"  depending 
upon  whether  the  requirement  was 
substantially  met.  Another  suggestion 
was  that  we  calculate  a  percentage  of 
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error  rate  for  each  requirement  and 
evaluate  the  rating  against  a  tolerable 
threshold  of  compliance.  Certain 
commenters  twlieved  that  for  resident 
outcomes  to  have  significance  in  the 
survey  process,  negative  findings  which 
have  no  adverse  impact  upon  the  care 
being  received  by  resid«*nt8  should  not 
constitute  citable  deficiencies.  One 
commenter  recommended  that  we  adopt 
the  Joint  Commission  on  the 
Aca«ditation  of  Healthcare 
Organizations'  accreditation  system 
which  places  any  minor  deficiencies 
that  do  not  meet  substandard  care 
criteria  on  a  recommendation  report  and 
reserves  the  official  citations  for 
substandard  care.  Other  commenters 
believed  that  guidelines  should  express 
a  standard  of  "practicably  met 
compliance  with  requirements"  which 
they  asserted  would  be  comparable  to 
the  "highest  practicable"  language 
applied  to  fadhty  responsibility  for 
resident  care. 

Although  the  majority  of  commenters 
(mostly  from  the  provider  community) 
favored  the  use  of  scope  and  severity 
scales  to  determine  deficiencies,  a 
significant  number  of  commenters  did 
oppose  it.  Many  of  these  were 
concen\^  that  the  use  of  scope  and 
severity  scales  to  determine  deficiencies 
would  violate  the  intent  of  the  Act  that 
all  requirements  be  met  and  enforced. 
One  commenter  noted  that  the  intent  of 
the  Act  is  to  ensure  that  each 
individual's  needs  are  met  "at  the 
highest  practicable  level,"  not  just  at 
minimum  standards.  Others  asserted 
that  for  enforcement  to  be  resident 
centered,  residents'  individual  problems 
must  matter,  and  that  using  scope  and 
severity  scales  to  determine  deficiencies 
would  force  residents  to  put  up  with  a 
certain  amount  of  misery  before  the 
Cacility  would  be  required  to  address 
their  problems. 

Response:  We  are  not  adopting  the 
use  of  scope  and  severity  scales  to 
identify  deficiencies  because,  as 
described  below,  the  Act  imposes 
limitations  that  make  it  impractical. 
However,  we  are  adopting  substantial 
compliance  as  the  standard  of 
performance  to  which  providers  will  he 
held.  This  is  consistent  with  the  intent 
of  the  Act,  and  will  accomplish  much  of 
what  the  advocates  of  scope  and 
severity  scales  claimed  that  the  scales 
would  accomplish.  Although  the  thrust 
of  nursing  home  reform  was  to  codify  a 
system  ofnursing  home  regulation  that 
is  outcome  oriented,  the  Congress 
enacted  a  number  of  requirements  that 
simply  do  not  lend  themselves  to  an 
outcome  analysis.  Moreover,  the  Act 
does  not  always  lend  itself  to  an 
analysis  of  whether  the  resident 


population  as  a  whole  was  treated 
properly  which,  in  our  view,  would  be 
essential  to  a  workable  scope  index. 

For  example,  section 
1919(b)(3)(C)(i)(I)  of  the  Act  requires 
facilities  to  conduct  a  resident 
assessment  no  later  than  14  days  after 
admission.  Whether  a  facility  compUes 
with  this  obUgation,  which  the  Act 
makes  appUcable  to  each  resident,  rests 
only  on  whether  the  assessment  was  in 
fact  done  by  the  date  prescribed  in  the 
Act.  Should  a  facifity  conduct  an 
assessment  on  the  15th  day  after  a 
resident's  admission,  that  faciUty  will 
have  failed  to  comply  with  the 
requirement,  notwithstanding  the  fact 
that  it  may  have  conducted  timely 
assessments  on  all  other  residents,  and 
notwithstanding  the  fact  that  there  may 
have  been  no  negative  outcome  for  the 
resident  who  received  the  untimely 
assessment.  In  the  same  fashion,  section 
1919(b)(7)  of  the  Act  requires  that 
facilities  having  more  than  120  beds 
employ  a  full-time  social  worker. 
Should  a  fadUty  having  121  beds  not 
have  such  an  employee,  that  failure  is 
a  clear  violation  of  the  statutory 
standard  regardless  of  whether  there  are 
any  dociunented  negative  outcomes  that 
resulted  from  this  failure.  There  are 
numerous  other  examples  of  this  type  of 
requirement  in  the  Act. 

Other  requirements  in  the  Act,  as 
some  commenters  pointed  out,  focus  on 
a  faciUty's  duty  with  respect  to  each 
resident  and  not  its  duty  to  perform  in 
a  certain  fashion  for  the  bulk  of  all 
individuals  in  residence.  Other  than  the 
resident  assessment  requirement 
discussed  above,  section  1919(c)(1)(A) 
of  the  Act  requires  faciUties  to  protect 
and  promote  the  rights  of  each  resident. 
Should  a  facility,  therefore,  not  perform 
in  such  a  manner  (as  further  described 
in  the  Act  and  implementing 
regulations)  even  for  one  resident,  it 
cannot  be  said  that  the  fadhty  was  not 
deficient  in  this  area  notwithstanding 
the  fact  that  the  failure  was  an  isolated 
one.  In  the  same  way,  section  1919(b)(6) 
of  the  Act  requires  that  the  health  care 
of  every  resident  be  under  the 
supervision  of  a  physidan  (or,  at  the 
State's  option,  other  spedfied  health 
care  professionals).  Here,  too,  a  fadlity 
may  not  be  determined  to  meet  this 
requirement  if  it  has  successfully 
provided  for  such  s  'T>*»rvision  for  most 
of  its  residents  as  long  as  even  one  of 
its  residents  has  not  had  the  benefit  of 
such  supervision. 

This  is  not  to  say  that  any  violation 
of  these  or  other  similar  requirements 
ought  to  result  in  the  imposition  of 
sanctions  of  consequence.  As  we 
suggested  in  the  proposed  rule,  and  as 
we  require  in  this  final  rule,  the  degree 


of  seriousness  of  a  defidency  looms 
large  in  determining  the  appropriateness 
of  a  remedy.  In  some  of  the  hypothetical 
situations  dted  above,  there  may  be 
nothing  more  than  a  plan  of  correction 
that  is  called  for.  The  point  is,  however, 
that  the  kind  of  analysis  that  allows  for 
the  consideration  of  a  defidency 's 
seriousness  in  determining  an 
appropriate  remedy  will  not  always 
work  when  seriousness  is  considered  to 
determine  whether  a  defidency  exists. 
None  of  the  commenters  who  sought  the 
use  of  scales  in  this  context 
acknowledged  these  issues  squarely  or 
made  suggestions  that  would  allow  us  to 
address  this  matter  in  a  way  that 
comports  with  the  structure  of  the  Ad. 

The  substantial  compUance  standard 
that  we  are  adopting  tolerates  a 
reasonable  degree  of  imperfection.  Even 
though  deficiencies  will  be  dted  for 
violations  that  constitute  no  adual  harm 
and  a  potential  for  no  more  than 
minimal  harm,  these  defidencies,  due 
to  their  negligible  seriousness,  will  not 
deny  a  provider  a  certification  of 
compliance  nor  subjed  a  provider  to  a 
remedy.  The  substantial  compUance 
standard  should  also  insulate  providers 
from  the  uneven  enforcement  that  may 
result  fit)m  inconsistent  surveyor 
behavior,  because  the  marginal 
deficiencies  that  surveyors  are  likely  to 
be  the  most  uncertain  about  citing  are 
liable  to  be  the  deficiendes  that  fall  into 
the  substantial  compUance  range,  and, 
consequently,  neither  a  facility  in  which 
a  situation  constituting  no  adual  harm 
and  a  potential  for  no  more  than 
minimal  harm  was  cited  as  a  deficiency 
nor  a  fadlity  in  which  the  same 
situation  was  not  cited  as  a  deficiency 
will  be  penalized. 

Comment:  One  conunenter  was 
concerned  that  a  formal  scope  and 
severity  scheme  to  determine 
deficiencies  would  add  issues  to 
hearings. 

Response:  Providers  have  the 
opportunity  to  appeal  certifications  of 
noncompliance  leading  to  an 
enforcemenfremedy,  and  if  we  adopted 
scope  and  severity  scales  for 
determining  deficiencies,  the 
commenter  is  corred  that  scope  and 
severity  assignments  would  be  an 
integral  part  of  the  determination  of 
noncompliance,  and  would  therefore  be 
subject  to  challenge  if  the  defidency  led 
to  the  imposition  of  an  enforcement 
remedy. 

Comment:  Many  commenters 
requested  that  we  incorporate  the 
survey  guidelines  into  the  body  of 
siuvey  and  enforcement  regulations. 
Certain  commenters  believed  that  a 
failiue  to  do  so  would  violate  the 
Federal  Administrative  Procedure  Ad,  5 


U.S.C  553,  whkh  requires  that  general 
notice  of  proposed  rulemaking  be 
published  in  tlie  Federal  Register  when 
the  rulemaking  is  sulMtantive. 

Response:  We  do  not  beUeve  that  the 
current  survey  materials  are  subied  to 
the  notice  and  comment  procedures  of 
the  Administrative  Procedure  Ad.  As  a 
result  of  OBRA  '87,  the  Medicare  and 
Medicaid  law  and  regulations  now 
contain  comprehensive,  detailed  criteria 
for  assessing  the  quaUty  of  care 
provided  to  Medicare  and  Medicaid 
residents,  as  well  as  the  standards  and 
methodology  for  determining 
deficiencies.  The  survey  forms, 
procedures  and  guidelines  merely 
enable  survejrors  to  certify  whether 
faciUties  are,  in  fad,  complying  with 
these  binding  statiitory  and  regulatory 
requirements.  These  materials  do  not,  in 
any  way,  add  to  or  change  these 
requirements  and  thus  cannot  be 
diaraderized  as  "substantive"  rules; 
rather,  they  are  a  mixtiue  of 
"interpretive  rules,"  "general  statements 
of  policy,"  and  "rules  of  agency 
procedure"  within  the  meaning  of  5 
U.S.C.  553(b)(A)  which  excludes  such 
rules  fiom  the  notice  and  comment 
requirements. 

Comment:  In  the  coiuse  of  reviewing 
comments,  it  became  apparent  that 
many  commenters  associated  the  use  of 
scope  and  severity  scales  to  determine 
deficiendes  with  results  that  do  not 
depend  on  using  scope  and  severity 
scales  in  this  way.  Many  commenters 
were  concerned  that  surveyors  would 
not  investigate  extenuating 
circumstances  siurounding  violations  of 
requirements  unless  they  were  required 
to  use  scope  and  severity  scales  for 
determining  defidandes. 

Response:  This  is  not  the  case.  The 
surveyor  guidelines  provide  surveyors 
with  a  consistent  structure  to  evaluate 
situations  and  analyze  information  prior 
to  making  compliance  dedsions.  One 
such  evaluation  that  surveyors  are 
directed  to  make  under  certain 
requirements  is  the  assessment  of  a 
facility's  responsibiUty  for  a  certain 
situation.  For  example,  siuvey 
guidelines  Ust  situations  where  pressure 
sores  may  be  unavoidable  and  aid 
surveyors  in  determining  whether  a 
resident's  pressiue  sore  was  preventable 
or  not.  This  type  of  guidance  is 
provided  for  many  of  the  resident- 
centered  requirements.  In  addition, 
surveyor  training  courses  stress  ways  to 
arrive  at  consistent  and  aconite 
conclusions  as  to  fadUty  responsibiUty. 

Conunent;  A  number  of  commenters 
requested  that  we  require  surveyors  to 
consider,  when  identifying  deficiencies, 
whether  or  not  the  fadUty  identified  a 


violation  before  the  survey  and 
attempted  to  coned  it. 

Response:  We  IteUeve  that  it  wouU  be 
inappropriate  to  ignore  a  fiailure  to 
prevent  a  negative  outcome,  but  the 
regulation  does  allow  the  competence 
that  the  fadUty  demonstrated  by 
identifying  and  addressing  the 
deficiency  on  its  o«vn  initiative  to  be 
considered  when  enforcement  acticm  is 
seleded. 

Comment:  Certain  commenters  asked 
that  we  dired  siuveyors  to  determine 
whether  a  negative  outcome  is  the  result 
of  a  resident's  refusal  of  treatment, 
which  is  a  resident's  right 

Response:  Whenever  there  appears  to 
be  a  confUd  between  a  resident's  right 
and  the  resident's  health  or  safety,  we 
do  dired  the  surveyor  in  the  guidance 
to  surveyors  to  determine  if  the  fJaciUty 
attempted  to  accommodate  both  the 
exercise  of  the  resident's  right  and  the 
resident's  health,  including  exploration 
of  care  alternatives  through  a  thorough 
planning  process  in  which  the  resident 
may  partidpate. 

Comment:  An  additional  fador  that 
commenters  beUeved  surveyors  should 
take  into  consideration  when 
determining  defidendes  is  whether  the 
noncompliauice  occinred  because  the 
fodUty  was  following  a  physician's 
orders. 

Response:  We  cannot  allow  this  to  be 
considered  in  the  deficiency 
determination.  The  facility  is 
accountable  for  providing  to  the 
resident  the  medical  services  to  which 
he  or  she  is  entitled  as  a  Medicare  or 
Medicaid  benefidary,  and  it  is  the 
faciUty's  responsibility  to  ensure  that 
the  services  provided  by  physidans  will 
satisfy  the  fadUty's  obUgations  imder 
the  Ad  and  regulations.  The  statute 
specifically  contemplates  a  relationship 
between  a  faciUty  and  either  the 
Secretary  or  the  State  in  which  the 
EaciUty,  in  exchange  for  certification  and 
payments  for  the  care  of  program 
beneficiaries,  commits  to  provide  care 
in  a  maimer  consistent  with  statutory 
requirements.  A  fadUty  cannot  excuse 
itself  from  this  obligation  by  deferring 
responsibiUty  to  an  individual  (the 
physidan)  with  whom  neither  the  State 
nor  the  ScKaetary  has  any  statutwy 
relationship  for  the  purpose  of 
maintaining  compUance  with  fadUty 
health  and  safety  standards. 

Comment  Many  commenters  were 
also  very  concerned  that  we  correlate 
the  stringency  of  the  enforcement  action 
with  the  seriousness  of  the  deficiency. 

Response:  It  is  not  necessary  to  use 
scope  and  severity  scales  when 
determining  defid^ides  to  ensure  this 
result.  We  establish  criteria  for 
determining  remedies  in  §  488.408. 


Selection  of  remedies,  and  we  link 
infractions  with  spedfic  categories  of 
remedial  action.  Under  this  scheme,  a 
facility  with  a  single  defidency  that 
caused  no  harm  is  not  treated  the  same 
as  a  facility  with  on-going,  widespread 
problems  that  threaten  resident  Uves. 

Comment:  Certain  commenters 
requested  that  we  give  fadlities  with  a 
good  history  of  patient  care  the 
opportunity  to  corred  occasional 
isolated  problems  before  the  end  of  the 
survey  so  as  to  avoid  defidency 
citations  for  these  problems. 

Response:  Any  violation  of  Federal 
partidpation  requirements  must  be 
noted  and  we  cannot  dired  surveyors  to 
ignore  violations  on  account  of  a 
faciUty's  past  compliance  record.  If 
violations  of  partidpation  requirements 
are  correded  during  the  survey, 
surveyors  %vill  note  the  correction  along 
with  the  dtation  on  the  statement  of 
deficiendes,  and  this  information  wiU 
be  considered  when  enforcement  action 
is  seleded. 

Comment:  Certam  coounenters 
believed  that  all  defidency  dtations 
made  by  surveyors  should  include  what 
the  negative  outcome  is. 

Response:  A  violation  of  any 
partidpation  requirement  must  be 
considered  a  defidency,  even  if  the 
violation  caused  no  negative  outcome  to 
occur.  As  discussed  earUer,  there  are  a 
number  of  requirements  in  the  Ad  for 
which  questions  of  outcomes  are 
irrelevant.  The  defidency  dtation  will 
in  all  cases  dearly  identify  how  or  why 
the  requirement  is  or  was  not  met  and 
the  extent  of  the  deficient  pradice,  but 
will  only  detail  the  impad  or  potential 
impad  of  the  fadUty's  non-compliance 
on  the  resident  when  it  is  appropriate. 

Comment:  A  great  number  of 
commenters  complained  that  faciUties 
do  not  know  what  is  required  of  them 
imtil  they  are  dted  for  deficiendes  at 
the  time  of  survey.  They  requested  that 
we  inform  providers  of  the  Medicare  or 
Medicaid  partidpation  requirements,  or 
both,  to  which  they  will  be  held 
accountable.  Certain  commenters 
specifically  requested  that  we  provide 
copies  of  those  standards  to  fadUties  at 
no  cost. 

Response:  There  is  no  reason  why  any 
Medicare  or  Medicaid  provider  should 
be  unaware  of  program  partidpation 
requirements.  The  requirements  are 
pubUc  knowledge,  and  it  is  incumbent 
upon  facilities  that  enter  into  Medicare 
and  Medicaid  agreements  to  familiarize 
themselves  with  the  requirements  with 
which  they  have  voluntarily  agreed  to 
comply  Moreover,  copies  of  the  State 
Operations  Manual  Transmittal  No.  250. 
which  c(mtains  the  interpretive 
guidelines,  proceuures,  and  forms  used 
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by  surveyors  to  assess  GKility 
compliance,  are  available  to  the  public 
for  purchase  from  the  National 
Tedmical  Information  Service.  The 
address  is:  National  Technical 
Information  Service,  5285  Port  Royal 
Road.  Springfield.  Virginia  22161,  (703) 
487-4600.  Ine  doctunent  pubUcation 
order  number  is  PB-02-9S0003. 

Comment:  One  commenter 
recommended  that  violations  of 
requirements  be  cited  as  they  are 
discovered  so  that  the  faciUty  can  act 
upon  them  immediately.  The 
commenter  believed  that  correction 
should  not  be  delayed  until  after  the 
exit  conference. 

Response:  Because  we  direct 
surveyors  to  maintain  an  ongoing 
dialogue  with  facility  staff,  there  should 
be  few  instances  where  the  facility  is 
not  aware  of  surveyors'  most  serious 
concerns  prior  to  the  exit  conference. 
We  do  expect  surveyors  to  immediately 
communicate  to  the  facility  staff  any 
findings  that  jeopardize  the  health  or 
safety  of  residents,  but  it  would  be 
impractical  for  surveyors  to  advise  the 
CaciUty  of  each  and  every  violation  as  it 
is  identiHed.  It  could  also  be  misleading 
because  the  dehciencies  cited  on  the 
HCFA-2567  are  not  official  until  they 
are  reviewed  by  supervisory  personnel 
and  the  State  or  HCFA.  This  review 
could  invalidate  or  alter  some  of  the 
deficiencies  cited  by  surveyors  while 
onsite  at  the  faciUty. 

Comment:  Certain  commenters  asked 
that  we  recognize  that  a  faciUty's  failure 
to  comply  with  participation 
requirements  does  not  always  occur  at 
the  time  of  the  survey  visit.  These 
commenters  requested  that  we  empower 
surveyors  to  write  citations  for 
deficiencies  that  occurred  before  the 
survey,  even  if  they  were  corrected  prior 
to  it. 

Response:  If  surveyors  determine  that 
a  facility  did  not  meet  one  or  more 
participation  requirements  during  a 
period  preceding  the  survey,  they  may 
cite  the  deficiency,  which  may  be 
sanctionable  despite  its  correction  prior 
to  the  survey.  The  Congress  intended  for 
past  deficiencies  to  be  identified  and 
addressed.  Sections  1819(h)(2)(A)  and 
1919(h)(1)  of  the  Act  provide  that  if  the 
Secretary  or  the  State  finds  that  a 
facihty  meets  participation 
requirements,  but  as  of  a  previous 
period  did  not  meet  such  requirements, 
then  the  Secretary  or  the  State  may 
provide  for  a  dvil  money  penalty  for  the 
days  for  which  it  finds  that  the  facility 
was  not  in  compliance. 

Comment:  Certain  individuals 
believed  that  State  survey  agency 
supervisors  should  review  the  survey 
results  and  make  the  compliance 


determinations  instead  of  the  surveyors. 
These  commenters  believed  that  this 
measure  would  enhance  consistent 
decisionmaking. 

Response:  Surveyors  do  not  make  the 
ultimate  compliance  decision,  which  is 
why  only  a  draft  of  the  statement  of 
deficiencies  is  available  to  the  CsdUty  at 
the  time  of  the  exit  conference,  if  at  all. 
The  statement  of  deficiencies  is 
reviewed  by  the  State  survey  agency 
which  makes  the  final  compUance 
decision. 

Scope  and  Severity  Scales 

In  the  preamble  to  the  proposed  rule, 
we  requested  general  public  comment 
about  how  the  severity  scale  levels  were 
described  as  well  as  assigned.  We 
specifically  asked  for  comments  on  the 
proposed  construction  of  the  severity 
scale  whereby  deficiencies  at  a  severity 
of  3  or  4  can  result  in  the  same 
sanctions. 

All  comments  received  in  response  to 
this  section  have  been  included  and 
addressed  under  §  488.404  of  this 
preamble. 

Nurse  Aide  Training  and  Competency 
Evaluation  Programs 

Comment:  As  mentioned  elsewhere  in 
this  document,  a  number  of  commenters 
expressed  concern  that  HCFA  or  the 
survey  agency  may  decide  to  conduct  an 
extended  siuvey  at  any  time  for  any 
reason.  One  of  the  reasons  for  this 
concern  is  that,  under  regulations  at 
§483.151(b)(2)(iii).  which  expressly 
reflect  the  statutory  requirement,  when 
a  facility  undergoes  an  extended  (or  a 
partial  extended)  survey,  it 
automatically  loses  approval  of  its 
Nurse  Aide  Training  and  Competency 
Evaluation  Program  (NATCEP)  for  2 
years. 

Response:  Our  response  to  that 
particular  comment  was  stated  earlier  in 
this  preamble  imder  our  discussion  of 
extended  surveys.  However,  there  is  a 
closely  related  policy  we  would  like  to 
address  here  that  goes  beyond  NATCEP 
rescission  as  a  result  of  an  extended 
survey.  There  are  other  circumstances 
described  at  §483. 151(b)(2)  that  also 
trigger  a  2-year  prohibition  on  NATCEP. 
It  has  been  our  policy  that  the 
remainder  (if  any)  of  a  2-year 
prohibition  on  NATCEPs  also  appHes  to 
a  new  owner  when  the  provider 
undergoes  a  change  of  ownership  as 
defined  in  §  489.18(a).  Change  of 
ownership  or  leasing:  Effect  on  provider 
agreement.' The  implicit  basis  for  this 
policy  has  been  paragraph  (d)  of 
§489.18,  which  states  that  an  "assigned 
agreement  is  subject  to  all  applicable 
statutes  and  regulations  and  to  the  terms 


and  conditions  under  which  it  was 
originally  issued  •  •  *." 

Inis  policy  was  expUcitly  set  forth  in 
the  Federal  Register  (56  FR  48894)  on 
September  26, 1991.  as  well  as  in  State 
Operations  Letter  91-75.  The  latter 
reads  in  pari  that,  "a  fadUty  subject  to 
the  prohibition  on  (NATCEP)  training 
remains  subject  for  two  years  after  the 
event  triggering  the  prohibition 
regMrdless  of  the  change  of  ownership." 
While  we  have  been  consistent  in  this 
poUcy,  we  have  been  reexamining  it 
within  the  larger  context  of  drafting 
these  regulations.  "We  have  been 
reexamining  all  of  our  poUcies  and 
regulations  concerning  remedies  to 
ensure  that  they  are  consonant  with  the 
fundamental  purpose  of  remedies, 
which  is  to  motivate  providers  to  come 
quickly  into  compliance  with  program 
requirements. 

m  the  proposed  rule,  we  spoke  to  the 
purpose  of  sanctions,  saying  in  part  that 
our  intent  is  to  "deter  violations  as  well 
as  encourage  immediate  (emphasis 
added)  response  and  sustained 
compliance."  If  the  new  owner  of  a 
provider  must  wait  for  the  expiration  of 
the  remainder  of  a  2-year  prohibition  of 
NATCEP  that  was  imposed  on  a 
previous  owner,  regardless  of  any  acticm 
he  or  she  may  take  to  correct  the 
deficiendes  that  triggered  the 
prohibition,  the  2-year  prohibition  on 
NATCEP  would  be  unlike  other 
remedies.  As  soon  as  a  new  owner 
corrects  the  noncompliance  that  led  to 
the  imposition  of  any  other  remedy,  the 
remedy  can  be  Ufted.  The  exception  to 
this  is  that  when  a  fadhty  has  had  a 
denial  of  payment  imposed  against  it  for 
repeated  substandard  quality  of  care  or 
has  been  placed  under  temporary 
management,  in  addition  to  achieving 
substantial  compliance,  it  must 
demonstrate  to  HCFA's  or  the  State's 
satisfaction  that  it  will  remain  in 
substantial  compUance. 

However,  it  is  not  just  the 
inconsistency  with  the  other  remedies 
which  has  led  us  to  reexamine  our 
pohcy  on  this  issue.  In  addition,  HCFA 
does  not  want  to  discourage  new, 
capable  ownership  interests  from 
improving  the  quality  of  care  that 
residents  receive.  Investing  in  a 
NATCEP  may  enhance  quahty  of  care; 
to  prohibit  a  new  owner  from  having 
such  a  program  would  be 
counterproductive  with  the  larger 
purposes  of  the  programs.  Therefore, 
under  this  regulation,  we  are  changing 
our  pohcy  on  transfer  of  the  prohibition 
of  NATCEP  to  a  new  owner  to  bring  it 
into  line  with  the  workings  of  other 
remedies.  The  2-year  restriction  of 
NATCEP  will  not  apply  to  the  new 
owner  of  a  provider  unless  that  new 


owner  or  organization  has  been  the 
subject  of  an  extended  (or  partial 
extended)  stirvey,  or  is  otherwise 
subject  to  the  terms  of  §  483.151,  under 
its  tenure.  If  all  other  requirements  for 
the  approval  of  NATCEP  are  met. 
including  substantial  compUance  with 
all  program  requirements,  the  new 
owner  may  provide  NATCEP. 

We  have  received  numerous  inquiries 
fit>m  providers  as  well  as  their  attorneys 
asking  what  appeal  rights  are  available 
when  approval  of  a  facility's  NATCEP 
has  been  denied  or  withdrawn.  While 
the  Act  does  not  provide  for  any  formal 
appeals  for  denial  or  withdrawal  of  a 
NATCEP,  we  beUeve  that  providers 
ought  to  have  some  opportimity  to 
challenge  this  disapproval.  Therefore, 
we  expect  providers  to  appeal  their 
NATCEP  disapproval  within  the 
timeframes  established  for  dispute 
resolution,  as  described  in  §488.331  of 
this  final  rule. 

We  have  reached  this  result  because, 
notwithstanding  the  fad  that  the  Ad 
permits  us  and  the  State  survey  agencies 
to  condud  extended  (or  partial 
extended)  surveys  for  any  reason,  we  are 
nevertheless  under  this  regulation 
choosing  to  condud  such  surveys  only 
when  we  or  a  State  survey  agency 
determines  that  substandard  quaUty  of 
care  exists.  Just  as  we  beUeve  a  provider 
ought  to  have  access  to  an  informal 
dispute  resolution  mechanism  to 
challenge  what  it  perceives  to  be 
inaccurate  siuvey  findings,  we  beUeve 
that  it  ought  to  be  able  to  challenge  the 
correctness  of  the  State  survey  agency's 
or  HCFA's  determination  that 
substandard  quality  of  care  existed.  If 
successful  in  that  diallenge,  then  the 
factual  basis  for  doing  the  extended 
survey  will  have  been  removed,  and,  in 
such  cases,  it  would  be  inequitable  to 
saddle  the  provider  with  the  loss  of  its 
NATCEP  when  there  was  no  fadual 
basis  for  doing  so. 

We  are  limiting  the  appeals  of  these 
matters  to  the  informal  dispute 
resolution  process  because  we  do  not 
beUeve  the  loss  of  a  NATCEP  is  a 
remedy  of  the  same  magnitude  or  type 
as  other  statutory  remedies  for  which  a 
more  formal  appeals  mechanism  is 
available.  Unlike  the  case  with  other 
remedies,  a  facility  losing  its  NATCEP 
will  not,  on  that  basis  alone,  face 
exclusion  from  the  Medicare  or 
Medicaid  programs,  nor  wiU  it  face  the 
same  kind  of  deprivation  that  is 
arguably  the  case  with  resped  to  dvil 
money  penalties,  denial  of  payment,  or 
the  imposition  of  temporary 
management.  We  believe  the  informal 
dispute  resolution  process  satisfies 
essential  elements  of  due  process  here, 
since  a  provider  will  have  notice  of  the 


intended  draiial  of  its  NATCEP  and  the 
opportunity  to  meet  with  agency 
oCBdals  to  challenge  the  findings  that 
gave  rise  to  the  denial. 

Comment:  One  commenter  beUeved 
that  every  State  should  implement  the 
same  penalty  system. 

Response:  The  Ad  permits  the  States 
to  eled  alternative  remedies  if  they  can 
demonstrate  that  the  alternative 
remedies  are  as  effective  as  the  remedies 
specified  by  the  Ad. 

V.  Additional  Conforming  Changes. 

In  addition  to  change  to  our 
regulations  identified  above,  it  is 
necessary  that  we  make  minor, 
technical,  editorial  or  cross  reference 
changes  to  several  other  regulation 
sections.  We  are  making  conforming 
changes  to: 

•  Part  401^§§  401.130.  and  401.133). 
part  431  (§§  431.115, 431.151. 431.152. 
431.153, 431.154,  431.221,  and 
431.610);  , 

•  Part  435  (§435.1009); 

•  Part  440  (§440.40,  440.140, 
440.150);  we  recodified  §  440.150  to 
separate  NFs  and  ICFs/MR  to  make  it 
clear  which  provisions  apply  to  each. 
No  substantive  changes  have  been  made 
as  a  result  of  this  new  section. 

•  Part  441  (§441.11); 

•  Part  442  (§§442.1.  442.12,  442.14, 
442.15,  442.16,  442.20,  442.30,  442.40, 
442.42,  442.101.  442.105.  442.109, 
442.110.  442.111.  442.117.  442.118.  and 
442.119); 

•  Part  488  (§§  488.8.  488.11.  488.14, 
488.18.  488.20,  488.24,  488.26,  488.28, 
and  488.50); 

•  Part  489  (§§489.3,  489.11.  489.12, 
489.15,  489.16,  489.18. 489.53.  489.60. 
489.62,  and  489.64);  and 

•  Part  498  (§§  498.1,  498.2.  498.3.  and 
498.5). 

•  Part  498  (§§  498.1,  498.2,  498.3,  and 
498.5);  we  revised  §  498.3(b)(7)  to 
exclude  SNF  and  NF  terminations.  SNFs 
and  NFs  may  appeal  the  noncompUance 
that  led  to  a  termination  imder 
§498.3(b)(13). 

VI.  Regulatory  Impad  Analysis 

A.  Introduction 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  FlexibiUty  Act 
(RFA)  (5  U.S.C.  601  through  612).  unless 
the  Secretary  certifies  that  a  regulation 
will  not  have  a  significant  economic 
impad  on  a  substantial  number  of  small 
entities.  For  purposes  of  the  RFA,  all 
long  term  care  faciUties  are  considered 
small  entities.  However,  individuals  and 
States  are  not  included  in  the  definition 
of  a  small  entity. ' 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 


regulatory  impad  analysis  for  any  final 
rule  that  may  have  a  significant  impad 
on  the  operations  of  a  substantial 
ntunber  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  sedion  1 102(b)  of  the 
Ad,  we  define  a  smaU  rural  hospital  as 
a  hospital  that  is  located  outside  a 
metropoUtan  statistical  area  and  has 
fewer  than  50  beds. 

As  described  earlier  in  the  preamble, 
OBRA  '87  mandated  extensive  revisions 
to  the  Medicare  and  Medicaid 
requirements  for  nursing  facilities. 
Under  the  previous  system,  long  term 
care  facilities  were  required  to  meet  a 
set  of  requirements  called  conditions  of 
participation.  Each  condition  of 
participation  included  groups  of 
standards,  and  standards  were  made  up 
of  separate  elements.  Enforcement  was 
based  on  the  level  of  the  requirement  for 
which  a  deficiency  was  cited.  For 
example,  condition-level  deficiencies  in 
a  SNF  resulted  in  the  initiation  of 
termination  procedures  and/or  a  denial 
of  payment  for  new  admissions. 
However,  if  only  standard-level 
deficiendes  were  found,  a  plan  of 
correction  was  required  with  no  further 
immediate  sandions.  Conditions  of 
participation  later  became  Level  A 
requirements,  and  standards  and 
elements  became  Level  B  requirements, 
as  the  result  of  a  preliminary  effort  to 
dismantle  the  hierarchy  of  requirements 
as  mandated  by  OBRA  '87.  We  revised 
the  requirements  that  long  term  care 
faciUties  must  meet  in  order  to 
partidpate  in  the  Medicare  and 
Medicaid  programs  on  September  26, 
1991  (56  FR  48826).  These  requirements 
focus  generally  on  adual  faciUty 
performance  in  meeting  residents'  needs 
in  a  safe  and  healthy  environment,  as 
compared  to  prior  requirements  which 
focused  on  the  capacity  of  the  facihty  to 
provide  appropriate  care. 

As  of  Odober  1993,  there  were  10,512 
facilities  certified  for  both  Medicare  and 
Medicaid  (dually  participating),  939 
SNFs  certified  only  for  Medicare,  and 
4,974  NFs  certified  only  for  Medicaid. 
HCFA  data  indicate  that  7.3  percent 
(1,141)  of  all  long  term  care  faciUties 
surveyed  in  1992  were  found  to  be 
deficiency-&«e.  Facilities  in  full 
compUance  with  the  participation 
requirements  would  not,  of  course,  be 
subjed  to  the  enforcement  remedies 
contained  in  this  final  rule.  Six  and  one- 
half  percent  (1,021)  of  the  siu^eyed 
faciUties  were  found  to  have  at  least  one 
Level  A  deficiency  and  would  have 
been  subject  to  denial  of  payment  for 
new  admissions  and/or  termination 
under  the  former  enforcement  rules. 
However,  the  number  of  involuntary 
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temiiiiatioas  of  long  t«nn  can  facilities 
for  calendar  y««r  1902  was  53  (29  SNFa/ 
NFs  and  24  NFs).  less  than  oae-balf  of 
one  percent  of  all  participating  facilities. 
This  figure  demoastrates  that  raoet  of 
the  facilities  identified  during  a  survey 
to  have  at  least  one  serious  deficiency 
can  and  do  correct  deficiencies  to  avoid 
termination.  The  majority  of  the 
EaciUties  surveyed  (86.2  percent)  were 
determined  to  have  no  Level  A  but  at 
least  one  Level  B  deficiency,  a  finding 
that  usually  would  allow  the  facility  to 
continue  to  participafte  for  a  lirnQtr 
period  of  time  while  taking  convctive 
action. 

The  intent  of  the  OBRA  '87  leeislation 
was  to  provide  the  Secretary  and  States 
with  the  authority  to  impose  timely, 
alternative  remedies  on  noncompliant 
facilities  that,  under  the  previous 
enforcement  process,  had  no  incentive 
to  promptly  correct  deficiencies  and 
maintain  lasting  compliance.  Our 
proposed  rule  (57  FR  39278,  August  28. 
1992)  delineated  the  process  we  would 
use  to  survey,  assess,  and  enforce 
facility  compliance  with  all 
participation  requirements. 

It  is  clear  that  a  large  number  of  small 
entities  will  be  affected  by  adoption  of 
these  procedures,  and.  as  intended  by 
OBRA  '87,  a  substantial  number  of  those 
entities  are  at  risk  of  some  remedy  if 
they  are  noncompliant  until  they  make 
changes  in  their  operations  to  meet 
certification  requirements.  Therefore, 
we  have  prepared  the  following  analysis 
which,  in  combination  with  the  rest  of 
the  preamble,  is  intended  to  conform  to 
the  objectives  of  the  RFA.  We  are  not 
preparing  a  rural  impact  statement  since 
we  have  determined,  and  the  Secretary 
certifies,  that  this  final  rule  will  not 
have  a  significant  impact  on  the 
operations  of  substantial  number  of 
small  rural  hospitals. 

B.  Affected  Entities 

We  expect  that  the  implementation  of 
these  final  regulations  will  significantly 
influence  bdUties  to  conform  quickly 
with  the  Federal  participation 
requirements  in  order  to  avoid 
remedies.  We  recognize  that  not  all  of 
the  potential  effects  of  this  final  rule  can 
be  definitely  anticipated,  especially  in 
view  of  their  interaction  wiUi  other 
Federal,  State,  and  local  activities 
regarding  adherence  to  requirements  for 
participation  in  Medicare  and  Medicaid. 
in  particular,  considering  the  effects  of 
our  efforts  to  improve  survey  and 
certification  activities,  thrmigh  both 
new  survey  procedures  and  instruments 
and  the  promulgation  of  regulations,  it 
is  impossible  to  quantify  precisely  the 
future  efEsct  of  all  of  th^e  regulations 
on  facilities'  compliance  activities  or 


costs.  We  also  are  unabl*  to  accurately 
project  the  frequency  with  which 
enforcement  proceedings  may  occxa  in 
Ught  of  the  options  to  apply  a  host  of 
remediM  abort  of  termination. 

As  a  rasult  of  the  27.900  comments 
received  in  response  to  our  proposed 
rule,  virtually  every  aspect  of  the 
regulation  was  re-evaluated.  Where 
warranted,  changes  ware  made  and  the 
details  of  thoee  changes  were  discussed 
in  detail  in  the  preceding  section  of  the 
preamble  to  this  rule,  in  response  to  our 
proposed  revisions  to  pert  431 ,  most  of 
the  negative  comments  concerned  the 
effect  on  ICFs/MR  of  withdrawing  FFP 
during  appeals.  Some  commenters 
noted  that  OBRA  '87  specifically 
exempted  ICFs/MR  from  its  scope,  and 
stated  that  it  is  not  appropriate  to 
change  the  ICF/MR  rules  in 
implementing  a  law  that  applies  to  other 
facihties.  We  agree  that  it  would  be 
preferable  to  include  the  provisions 
applicable  to  ICFs/MR  at  a  later  date  in 
rulemaking  focused  on  ICFs/MR 
Therefore,  we  are  adopting  the 
commenters'  proposals  that  the  120 
days  of  FFP  continue  for  ICFs/MR  until 
such  rulemaking  is  carried  out,  and  are 
leaving  the  existing  appeals  system  in 
place  for  ICFs/MR.  Thus,  neither  ICFs/ 
MR  nor  their  residents  will  experience 
any  imoact  from  this  final  rule. 

Also  based  on  commenters' 
suggestions,  we  incorporate  in  this  final 
rule  the  concept  of  substantial 
compliance  as  the  standard  that 
prospective  providers  and  existing 
providers  must  meet  in  order  to  begin  or 
continue  to  pariicipate  in  the  Medicare 
and  Medicaid  programs.  After 
evaluation  of  the  comments  received, 
and  in  consideration  of  the  fact  that,  as 
noted  earlier,  only  7.3  percent  of  all 
nursing  homes  surveyed  in  1992  were 
deficiency-free,  we  believe  that  total 
compliance  with  all  requirements  is 
unrealistic  and,  in  fact,  a  standard  that 
many  providers  or  prospective 
providers  would  find  impossible  to 
meet.  We  note  that  the  statute  now  sets 
forth  more  than  100  requirements  that 
facilities  have  to  meet  in  order  to 
participate  in  the  Medicare  or  Medicaid 
programs,  whereas  before  OBRA  '87. 
facilities  had  to  comply  with 
approximately  15.  With  the  seven-fold 
increase  in  statutory  requirements,  there 
is  a  greater  likelihood  that  facihties  will 
be  found  not  to  meet  the  statutory 
definition  of  a  SNF  or  NF.  We  are 
convinced,  however,  based  on 
experience  and  commenters'  views,  that 
many  statutory  deficiencies  do  not 
result  in  actual  harm  to  residents,  nor 
do  they  constitute  the  potential  for 
anj^ing  more  than  minimal  harm.  We 
realized  that  under  the  provisions  of  our 


proposed  rule,  a  iKihty  could  have 
been  subiect  to  the  most  severe 
remedies,  including  denial  of  payment 
for  new  admissions,  termination  of  the 
provider  agreement  for  SNFs  and 
discontimiotian  of  FFP  for  MPs,  if  any 
deficiency,  no  matter  how  minor,  was 
identified  at  the  time  of  the  survey.  We 
recognized  that  imposing  a  remec^  in 
all  cases  would  be  contrary  to  our 
intention  to  correlate  the  severity  of  the 
remedy  to  the  seriousness  of  the 
deficiency,  and  would  have  a  negative 
effect  on  faciUties  and  residents. 
Instead,  this  final  rule  provides  that 
remedies  will  not  be  imposed  when  a 
facility  is  in  substantial  cranpliance 
with  all  participation  requirements. 

We  are  removing  the  scope  and 
severity  scales  from  the  regulation  and 
are,  instead,  providing  assessment 
factors  which  consider  scope  and 
severity  to  be  used  in  evaluating  the 
seriousness  of  deficiencies  and 
determining  whether  an  enforcement 
response  is  required.  We  continue  to 
beUeve,  as  we  proposed,  that  because 
remedies  are  tailored  to  reflect  the 
seriousness  of  the  violations,  the  use  of 
the  assessment  factors  %vill  provide 
consistent  remedy  recranmendations 
and  enforcement  actions  among  all 
facihties.  Since  facilities  will  be  aware 
of  the  correlation  between  the 
seriousness  of  the  noncompliance  and 
the  penalty  imposed,  we  anticipate  that 
remedies  applied  in  this  manner  will 
deter  violations  and  encourage 
immediate  response  and  sustained 
compUance.  Based  on  the  large  number 
of  comments  we  received  expressing 
concern  over  the  imposition  of  civil 
money  penalties,  which  can  be  imposed 
for  past  periods  of  noncompliance,  we 
expect  that  the  regulations  will  have  the 
desired  effect  of  motivating  facihties  to 
remain  in  substantial  compliance  at  all 
times. 

Under  these  final  rules,  a  facihty  with 
isolated  deficiencies  that  constitute  no 
actual  harm  with  potential  for  minimal 
harm  will  be  expected  to  correct  the 
deficiencies  and  maintain  compliance. 
However,  a  formal  plan  of  correction  is 
required  for  deficiencies  that  constitute 
no  actual  hann  with  potential  for 
minimal  harm  if  the  deficiencies  are 
widespread  or  if  they  constitute  a 
pattern.  A  formal  plan  of  correction  is 
also  required  for  ail  deficiencies  that 
constitute  noncompliance.  Facilities 
with  deficiencies  that  constitute  lu) 
actual  harm  with  potential  for  no  more 
than  minimal  harm  will  be  considered 
in  substantial  comphance  with  the 
participation  requirements  and  will 
have  no  remedy  appUed.  We  beUeve 
that  the  majority  of  the  86  percent  of  the 
facihties  cited  in  1992  with  at  least  one 


Level  B  deficiency  would  fall  within 
this  range.  We  note,  however,  that  some 
noncompliance  categorized  previously 
as  Level  B  deficiencies  could  now  result 
in  remedies  because  of  their  effect  on 
the  residents. 

In  response  to  commenters,  we  are 
requiring  that  States  provide  an 
opportunity  for  informal  dispute 
resolution  whereby  providers 
dissatisfied  with  siuvey  findings  can 
request  a  review  of  the  deficiencies 
upon  receipt  of  the  oHicial  HCFA-2567. 
Dispute  resolution  augments  the  various 
other  opportimities  facilities  have 
during  and  after  the  survey  to  challenge 
the  surveyors'  findings,  including 
during  the  survey,  at  the  exit 
conference,  while  awaiting  receipt  of 
the  official  deficiency  statement, 
through  dialogue  with  State  and 
regional  officials,  and  upon  receipt  of 
the  official  statement  of  deficiencies. 
The  process  we  are  requiring  generally 
reflects  current  practice  and  guidance 
we  have  consistently  given  States, 
except  that  here  it  is  formally  adopted 
as  a  rule.  While  we  believe  that  many 
formal  hearings  will  be  avoided  by 
utilizing  dispute  resolution,  the 
regulations  provide  facilities  with  the 
opportunity  to  appeal  certifications  of 
noncompliance  leading  to  an 
enforcement  remedy,  and  specify  the 
formal  administrative  and  judicial 
review  processes.  However,  because  the 
Act  mandates  that  enforcement  systems 
minimize  the  time  between 
identification  of  violations  and  the 
imposition  of  remedies,  we  are  not 
requiring  that  hearings  be  held  before 
the  effective  date  of  the  enforcement 
action,  except  in  the  case  of  civil  money 
penalties.  Facilities  facing  civil  money 
penalties  may  also  appeal  the  level  of 
noncomphance  but  only  where  a 
successfiil  challenge  would  affect  the 
amount  of  the  civil  money  penalty  that 
HCFA  or  the  State  could  collect. 

Because  of  the  variety  of  alternative 
remedies  now  available,  we  beUeve 
termination  will  be  the  enforcement 
response  to  the  most  serious 
noncompliance,  and  it  can  be  avoided 
by  facilities  that  are  willing  and  able  to 
effectively  allocate  their  resoiut:es  to 
ensure  substantial  compUance.  To  the 
extent  that  those  marginal  facilities  that 
are  most  at  risk  from  these  provisions 
are  able  to  come  into  substantial 
compliance,  there  may  even  be  a 
reduction  in  the  fi«quency  of 
enforcement  actions.  Of  course, 
facilities  will  ordinarily  incur  some 
costs  associated  with  compliance 
efforts.  Those  costs  could  be  significant 
if  they  necessitate  substantial  staffing 
increases  or  alterations  to  a  physical 
plant.  Our  elimination  of  FFF  after 


termination  of  the  provider  agreement 
during  the  administrative  hearing 
process  provides  an  incentive  for 
facilities  to  comply  promptly  with 
enforcement  actions,  but  could  also  add 
to  the  impact  on  faciUties. 

C.  Effect  on  State  Survey  Process 

The  impact  that  this  fin^  rule  will 
have  on  State  survey  agencies'  surveys 
must  be  viewed  in  the  context  of  other 
ongoing  activities  related  to  survey  and 
certification. 

On  October  1, 1986,  HCFA 
implemented  its  new  long  term  care 
outcome-oriented  siuvey  process 
(formerly  called  FACs:  Patient  Care  and 
Services  Survey  Process).  This  system 
shifted  the  emphasis  away  from  the 
facility's  capacity  to  provide  adequate 
care  to  the  fadUty's  success  in 
providing  such  care.  On  October  1, 
1990,  HCFA  implemented  a  revised 
outcome-oriented  survey  process  that 
includes  the  OBRA  provision  of  resident 
rights  review.  Because  the  efiiective  date 
of  this  rule  is  July  1, 1995,  training 
courses  can  be  designed  and  offered 
timely  to  provide  the  State  agency 
surveyors  and  other  staff  with 
information  on  assessing  the  seriousness 
of  deficiencies.  The  knowledge  they 
gain  in  applying  Federal  siuvey 
requirements  in  an  accurate,  consistent, 
and  time  efficient  manner,  should  lead 
to  improved  siuveys  at  no  increase  in 
costs.  VVe  do  not  expect  that  assessing 
the  seriousness  of  the  deficiencies  will 
add  to  the  time  needed  to  conduct  a 
survey  since  this  process  is  one  that 
surveyors  have  essentially  engaged  in 
for  years.  We  do  not  expect  these 
regulations  to  necessitate  greater 
expenditures  on  the  part  of  State  survey 
agencies;  however,  they  probably  will 
result  in  a  reallocation  of  resources, 
particularly  geared  to  more  intensive 
monitoring  of  marginal  faciUties. 
Further,  these  regulatory  changes  will 
contribute  to  a  shift  toward  more 
enforcement-orimted  roles  for  State 
survey  agencies  and  surveyors. 
Although  States  will  have  an  expanded 
role  and  increased  responsibility  as  a 
result  of  this  final  rule,  they  will  also  be 
given  increased  flexibiUty  in  carrying 
out  their  responsibiUties. 

We  expect  some  incremental  costs  to 
facilities  and  to  States  as  a  result  of 
facility  appeals  of  termination  and 
alternative  remedies.  Although  we  have 
no  experience  on  which  to  predict 
increases  in  volume  or  cost,  we  beUeve 
that  the  increase  will  be  o^set 
somewhat  as  some  hearings  will  be 
avoided  as  a  result  of  dispute  resolution. 
The  appeals  process  has  been 
thoroughly  explained  elsewhere  in  this 
preamble.  The  responses  to  comments 


illustrate  the  thoughtful  approach  taken, 
with  a  view  to  minimizing  burden  in 
implementing  statutory  requirements. 

D.  Effect  on  Residents 

We  expect  this  final  rule  to  result  in 
improved  quality  of  Ufe  and  care  for 
residents  of  long  term  care  facilities. 
Because  of  the  various  enforcement 
tools  provided  by  this  regulation, 
facilities  will  have  more  of  an  incentive 
to  remain  in  compliance  with 
participation  requirements.  This 
sustained  compliance  will  provide 
residents  with  consistent,  high  quality 
health  care.  Because  quality  of  life  can 
be  affected  by  a  resident's  sense  of 
satisfaction  with  his  or  her 
environment,  the  quaUty  of  care 
received,  and  the  extent  of  control  over 
his  or  her  Ufe.  heightened  faciUty 
interest  in  maintaining  substantial 
compliance  should  be  perceived  by 
residents  and  their  famiUes  as  improved 
care. 

While  termination  of  SNFs  and  NFs 
could  have  a  significant  impact  on 
residents,  especially  those  Uving  in 
rural  areas,  this  final  rule  provides  a 
variety  of  alternatives  to  termination  for 
those  faciUties  that  are  able  to  come  into 
compliance.  To  the  extent  that 
termination  occurs  less  frequently,  there 
would  be  less  disruption  to  nursing 
home  residents  and  ensured  access  to 
needed  services.  In  those  cases  in  which 
termination  becomes  necessary,  the 
termination  is  for  the  ultimate  benefit  of 
the  residents  to  assure  that  they  receive 
the  quality  care  to  which  they  are 
entitled. 

VIL  Information  CoUectioa 
Requirements 

Sections  4204(b)  and  4214(d]  of 
OBRA  '87  provide  a  waiver  of  Office  of 
Management  and  Budget  review  of 
information  collection  requirements  for 
the  purpose  of  implementing  the 
ninsing  home  reform  amendments. 

List  of  Subfects 

42  CFR  Part  401 

Claims,  Freedom  of  information. 
Health  facilities.  Medicare,  Privacy. 

42  CFR  Part  431 

Grant  programs-health.  Health 
faciUties,  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  435 

Aid  to  FamiUes  with  Dependent 
Children,  Grant  programs-health, 
Medicaid,  Reporting  and  recordkeeping 
requirements.  Supplemental  Security 
Income  (SSI),  Wages. 
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42  CPR  Part  440 

Grant  progi«n»-lwllh.  Msdicjid. 

42  CFH  Part  441 

Family  planning.  Grant  progranw- 
health,  Infiuits  and  childNai.  Medicaid. 
Penalties.  Reporting  and  fecordkeeping 

requirements. 

42  CFR  Part  442 

Giant  programs-health,  Heelth 
facilities.  Health  professions.  Health 
records,  Medicaid.  Nuxsing  homes. 
Nutrition.  Reporting  and  ncordkeeping 
requirements;  Safety. 

42  CFH  Part  447 

Accounting,  Administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health.  Health  facilities.  Health 
professions.  Medicaid.  Reporting  and 
recordkeeping  requirements,  Ruial 
areas. 

42  CFR  Part  4S3 

Grant  programs-health  ,  Health 
facilities.  Health  professions.  Health 
records,  Medicaid.  Medicare.  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements,  Safety. 

42  CFR  Part  488 

Health  facilities.  Survey  and 
certification.  Forms  and  guidelines. 

42  CFR  Part  489 

Health  facilities.  Medicare. 

42  CFR  Pvt  498 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Medicare.  Roporting  and 
recordkeeping  requirements. 

42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

A.  Part  401  is  amended  as  follows: 

PART  401— GENERAL 
ADIMNISTRATTVE  REQUffiEMENTS 

1.  The  authority  citation  for  part  401 
is  revised  to  read  as  follows: 

Authority:  Sees.  205.  1102.  1106,  1819. 
1871.  and  1919(g)  and  (h)  of  the  Social 
Security  Act  (42  IJ.S.C.  405. 1302, 1306. 
1395i-3. 1395hh.  and  1396r(g]  and  (h));  the 
Freedom  of  Information  Act  (5  U.S.C  552); 
and  the  Privacy  Act  (5  U.S.C  552a). 

2.  Section  401.130  is  amended  by 
revising  paragraph  (b)  (17)  to  read  as 
follows: 


1401.130    MalsrMaavaMaNealeeeM 
•ecurtty  district  offices  and  brancti  offices. 

•  ■        *        *        * 

(b)  Materials  ovaikibiefoe  inspection 
and  copying. 

•  •        •        •        • 

(17)  SlalaBcnts  of  daficiencies  beaad 
upon  survey  reports  ol  haahh  care 


institutions  or  facilities  prepared  after 
January  31. 1973.  by  a  State  agency,  and 
such  reports  (including  pertinent 
written  statements  furnished  by  such 
institution  or  faciUty  on  such  statements 
of  deficiencies),  aa  set  forth  in 
§401. 133(a).  Except  as  otherwise 
provided  for  at  §§401.133  and  488.325 
of  this  chapter  for  SNFs,  such 
statements  of  deficiencies,  reports,  and 
pertinent  written  statements  shall  be 
available  or  made  available  only  at  the 
social  security  district  ofHce  and 
regional  office  servicing  the  area  in 
which  the  institution  or  facility  is 
located,  except  that  such  statements  of 
deficiencies  and  pertinent  written 
statements  shall  also  be  available  at  the 
local  public  assistance  offices  servicing 
such  J 


3.  Section  401.133  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


ol  official  reports  on 
ofi 


1401.133 
providers 
aganciee, 
Medicare. 

Except  as  otherwise  provided  for  in 
§  488.325  of  this  chapter  for  SNFs,  the 
following  must  be  made  available  to  the 
public  under  the  conditions  specified: 

•        •         •        •        • 

B.  Part  431  is  amended  as  follows: 

PART  4ai— STATE  ORQAMZATION 
AND  GENERAL  AOMWHSTRATION 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authoriljr:  Sec.  1102  of  tke  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  431.115  is  ainended  by 
revising  paragraph  (c)  to  read  as  follows: 

§431.115    Diaeioaufa  ol  survey  totannalioo 
and  provider  or  ( 


(c)  State  plan  requirements.  A  State 
plan  must  provide  that  the  requirements 
of  this  section  and  §  488.325  of  this 
chapter  are  met. 

•        •        •        •        • 

3.  The  heading  for  subpart  D  is 
revised  to  read  as  foUo%vs: 

Subpart  D— Appeals  Process  for  NFs 
and  ICFs/MR 

4.  Section  431.151  is  revised  te  reed 
as  follows: 

§431.151    Scope  and  appiicabiMy. 

(a)  This  subpart  specifies  the  appeal 
procedures  the  State  must  make 
available  to  a  nursing  facihty  (NF)  or 
intermediate  care  facility  for  the 
mentally  retarded  (iCF/Ik«),  when  the 
State's  finding  of  noncompliance  leads 


to  a  denial  or  tenninatioti  of  a  provider 
agreement  under  the  Medicaid  program 
or  nonrenewal  of  an  agreement  in  the 
ewe  of  an  ICF/MR. 

(b)  This  subpart  also  qiedfias  the 
appeal  procedures  for  NFs  which 
disagree  with  a  certification  of 
noncompliance  which  led  to  the 
imposition  of  a  remedy. 

(c)  The  choice  of  reinedy  is  not 
appealable. 

(d)  A  NF  may  not  challenge  the  level 
of  noncompliance  found  by  the  State, 
except  that  in  the  case  of  a  civil  money 
penalty,  a  NF  may  challenge  the  level  of 
noncompliance  found  by  the  State  only 
if  a  successful  challenge  on  this  issue 
would  affect  the  range  of  civil  money 
penalty  amoimts  that  the  State  could 
collect. 

(e)  For  a  NF.  the  scope  of  review  on 
the  imposition  of  a  civil  money  penahy 
is  specified  in  §  488.438(e)  of  th^ 
chapter. 

5.  Section  431.152  is  revised  to  read 
as  follows: 

§431.152    State  plan  rsquirenionta. 

The  State  plan  must  provide  for 
appeals  procedures  that,  as  a  minimum, 
satisfy  the  requirements  of  §§431.153 
through  431.154. 

6.  Section  431.153  is  revised  to  read 
as  follows: 

§431.153    EvidewWry  Haartng. 

(a)  For  actions  specified  in  §431.151, 
the  Medicaid  agency  must  give  a 
provider  the  opportimity  for  a  full 
evidentiary  hearing. 

(b)  When  a  NF  requests  a  hearing. 
Except  when  a  civil  money  penalty  is 
imposed,  when  a  NF  requests  a  hearing, 
the  hearing  need  not  be  completed 
before  the  proposed  effective  date  of  the 
denial  or  termination  of  participation,  or 
imposition  of  any  remedy. 

(c)  When  an  ICF/MR  requests  a 
hearing.  When  an  ICF/MR  requests  a 
hearing,  it  must  be  completed — 

(1)  Before  the  effective  date  of  the 
denial,  termination  or  noiuenewal  of 
participation;  or 

(2)  Within  120  days  after  that  date. 

(d)  Time  period  for  request  of  hearing. 
The  affected  NF  or  ICF/MR.  or  its  le^ 
representative  or  other  authorized 
o^ciaL  must  file  the  request  for  hearing 
in  writing  within  60  days  from  receipt 
of  the  notice  of  the  proposed  deniri. 
termination,  or  nonrenewal  of 
participation,  or  imposition  of  a  civil 
money  penalty  or  other  remedies. 

(e)  When  remedies  are  imposed.  (1) 
Notwithstanding  any  provision  of  State 
law,  the  State  must  impose  all  remedies 
timely  on  any  provider  of  services 
participating  in  the  Medicai^^  program — 
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(i)  Alter  notifying  the  facility  timely  of 
the  deficiencies  and  impending 
remedies:  and 

(ii)  Except  as  specified  in  paragraph 
(eK2)  of  this  section,  during  any 
pending  hearing  that  may  be  requested 
by  the  provider  of  services,  as  provided 
in  par^raph  (b)  of  this  section. 

(2)  The  State  must  not  collect  a  civil 
money  penalty  imtil  a  final 
administrative  decision  is  made  that 
supports  the  imposition  of  the  penalty. 

(i)  Non-State  operated  NF.  In  the  case 
of  a  non-State  operated  NF  upon  which 
remedies  have  been  imposed,  the  State 
must  give  the  facility — 

(1)  Notice,  as  specified  in  paragraph 
(h)  of  this  section;  and 

(2)  An  opportunity  for  a  full 
evidentiary  hearing  on  the  issue  of  the 
noncompliance  that  led  to  the 
imposition  of  enforcement  actions, 
except  for  State  monitoring  and  loss  of 
nurse  aide  training,  as  provided  in 

§  488.406  of  this  chapter. 

(g]  Remedies  imposed  during  pending 
hearing.  Except  for  the  collection  of 
dvil  money  penalties,  the  State  must 
impose  all  such  remedies  during  any 
pending  hearing. 

(h)  Contents  of  notice.  The  notice  to 
the  facility  must  include — 

(1)  The  basis  for  the  decision;  and 

(2)  A  statement  of  deficiencies  on 
which  the  decision  is  based. 

(i)  Required  elements  of  hearing.  The 
hearing  must,  at  a  minimum,  include — 

(1)  An  opportunity  for  the  facihty  to 
appear  before  an  impartial  decision 
maker  to  refute  the  certification  of 
noncompUance  upon  which  the  denial, 
termination,  nonrenewal  of 
participation  for  ICFs/MR.  or  upon 
which  the  denial,  termination,  or 
imposition  of  other  remedies  for  NFs  are 
based; 

(2)  An  opportunity  for  the  fadUty  to 
be  represented  by  counsel  or  another 
representative; 

(3)  An  opportimity  for  the  facility  or 
its  representatives  to  be  heard  in  person, 
to  call  witnesses,  and  to  present 
docimientary  evidence;  and 

(4)  A  written  decision  by  the  impartial 
decision  maker,  setting  forth  the  reasons 
for  the  decision  and  the  evidence  upon 
which  the  decision  is  based. 

(j)  In  civil  money  penalty  cases,  a 
State's  conclusion  about  a  NF's  level  of 
noncompUance  must  be  upheld  unless 
clearly  erroneous. 

(k)  Dually  participating  facilities.  If  a 
NF  is  also  participating  or  seeking  to 
participate  in  Medicare  as  a  SNF,  and 
the  basis  for  the  State's  denial  or 
termination  of  participation  in  Medicaid 
is  also  a  basis  for  denial  or  termination 
of  participation  in  Medicare,  the  State 
must  advise  the  facility  that — 


(1)  The  appeal  procedures  specified 
for  Medicare  facilities  in  part  498  of  this 
chapter  apply;  and 

(2)  A  final  decision  entered  imder  the 
Medicare  review  procedures  is  binding 
for  the  purposes  of  Medicaid 
participation  and  Medicare 
participation  in  a  duaMy  participating 
facility  or  a  facility  seeking  to 
participate  in  Medicare  and  Medicaid. 

(1)  If  HCFA  determines  that  a  NF  is 
not  in  substantial  compliance  with 
participation  requirements,  thereby 
resulting  in  HCFA's  imposition  of 
alternative  remedies,  or  if  HCFA  denies, 
or  terminates  the  provider  agreement(s) 
of  such  a  facility,  and  the  findings  and 
proposed  remedies  of  HCFA  prevail  in 
accordance  with  §488.452  of  this 
chapter,  the  facility  is  entitled  cmly  to 
the  review  procedures  specified  in  part 
498  of  this  chapter,  in  lieu  of  the 
procedures  specified  in  this  subpart. 

7.  Section  431.154  is  amended  by 
revising  the  sectimi  heading  and 
paragraph  (a)  to  read  as  follows: 

§431.154    Informal  raoonaidaralion  for 

(a)  If  the  State  decides  to  prtnnde  the 
opportunity  for  an  evidentiary  hearing 
required  by  §  431.153(a)  cmly  after  the 
elective  date  of  a  denial,  or  nonrenewal 
of  participation,  the  State  must  offer  the 
facility  an  informal  reconsideration,  to 
be  completed  before  the  effective  date. 

•  •        •        •        • 

8.  Section  431.610  is  amended  by 
adding  a  new  paragraph  (a)(3),  revising 
the  introductory  text  in  paragraph  (g). 
and  revising  paragraphs  (g)(2)  to  read  as 
follows: 

§431.610    Relations  wttti  standard-setting 
and  survey  agencies. 

(a)  •   *   * 

(3)  Section  1919(g)(1)(A)  of  the  Act. 
concerning  responsibilities  of  the  State 
for  certifying  the  compliance  of  non- 
State  operated  NFs  with  requirements  of 
participation  in  the  State's  Medicaid 
program. 

•  '•        *        •     ■   • 

(g)  Responsibilities  of  survey  agency. 
The  plan  must  provide  that,  in 
certifying  NFs  and  ICFs/MR,  the  survey 
agency  designated  under  paragraph  (e) 
of  this  section  will — 

•  •        •        •        • 

(2)  Have  qualified  personnel  perform 
on-site  inspections  periodically  as 
appropriate  based  on  the  timefiames  in 
the  correction  plan  and — 

(i)  At  least  once  during  each 
certification  period  or  more  fiequenUy  if  - 
there  is  a  compliance  question;  and 


(ii)  For  non-State  operated  NFs. 
within  the  timeframes  specified  in 
§  488.308  of  this  chapter. 

*  •        •        •        • 

C.  Part  435  is  amended  as  follows: 

PART  43S-ELIGIBILITY  M  THE 
STATES,  DISTRICT  OF  COLUMBIA. 
THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

1.  The  authority  citation  for  part  435 
continues  to  read  as  follows: 

Authoritjr:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  435.1009  is  amended  by 
revising  in  the  definition  of  Publicly 
operated  community  residence  that 
serves  no  more  than  16  residents  the 
introductory  text  of  the  definition, 
paragraph  (b)  introductory  text,  and 
paragrapgh  (b)(4)  and  removing  the 
definition  of  Resident  of  an 
intermediate  care  facility  lo  read  as 
follows: 

§435.1009    Pefinitiona  reiating  to 
instttuttonal  status. 

*  ■        *        *        • 

Publicly  operated  community 
residence  that  serves  no  more  than  16 
residents  is  defined  in  20  CFR 
416.231(b)(6)(i).  A  siunmary  of  that 
definition  is  repeated  here  for  the 
information  of  readers. 
***** 

(b)  A  pubhcly  operated  community 
residence  does  not  include  the 
following  facilities,  even  though  they 
accommodate  16  or  fewer  residents: 

*  *        *         •        • 

(4)  Hospitals,  nursing  facilities,  and 
intermediate  care  fadUties  for  the 
mentally  retarded. 

*  *        *        •        • 

D.  Part  440  is  amended  as  follows: 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

1.  The  authority  dtation  for  part  441 
continues  to  read  as  follows: 

Authority:  Sec.  1 102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  440.40  is  revised  to  read  as 
follows: 

§440.40    Nursing  tadMty  services  for 
Indhrlduals  sga  21  or  older  (otfter  than 
services  in  an  Institution  for  mental 
diseases).  EPSDT,  and  family  planning 
sarvicae  and  supplies. 

(a)  Nursing  facility  services.  (1) 
"Nursing  fadlity  services  for 
individuals  age  21  or  older,  other  than 
services  in  an  institution  for  mental 
diseases",  means  services  that  are — 

(i)  Needed  on  a  daily  basis  and 
required  to  be  provided  on  an  mpatient 
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basis  under  §§409.31  through  409.35  of 
this  chapter, 
(ii)  Provided  by— 

(A)  A  Cacility  or  distinct  part  of  a 
facility  that  is  certified  to  meet  the 
requirements  for  participation  under 
subpart  C  of  part  442  of  this  chapter,  as 
evidenced  by  a  valid  agreement  between 
the  Medicaid  agency  and  the  facility  for 
providing  nursing  hcility  services  and 
making  payments  for  services  under  the 
plan;  or 

(B)  If  specified  in  the  State  plan,  a 
swing-bed  hospital  that  has  an  approval 
from  HCFA  to  furnish  skilled  nursing 
facility  services  in  the  Medicare 
program;  and 

(iii)  Ordered  by  and  provided  under 
the  direction  of  a  ph>'sician. 

(2)  Nursing  facility  services  includes 
services  provided  by  any  facility  located 
on  an  Indian  reservation  and  certified 
by  the  Secretary  as  meeting  the 
requirements  of  subpart  B  of  part  483  of 
this  chapter. 

(b)  EPSDT.  "Early  and  periodic 
screening  and  diagnosis  and  treatment" 
means — 

(1)  Screening  and  diagnostic  services 
to  determine  physical  or  mental  defects 
in  recipients  under  age  21;  and 

(2)  Health  care,  treatment,  and  other 
measures  to  correct  or  ameliorate  any 
defects  and  chronic  conditions 
discovered.  (See  subpart  B  of  part  441 
of  this  chapter.) 

3.  Section  440.140  is  revised  to  read 
as  follows: 

1440.140    Inpadent  hospital  servtcea. 
nuraing  faculty  wrvlces.  and  intarmedlate 
care  fadHty  Mfvlcea  for  Indh/lduato  age  6S 
or  oMar  In  Institutions  for  mantal  diaeasaa. 

(a)  Inpatient  hospital  services. 
"Inpatient  hospital  services  for 
individuals  age  65  or  older  in 
institutions  for  mental  diseases"  means 
services  provided  under  the  direction  of 
a  physician  for  the  care  and  treatment 
of  recipients  in  an  institution  for  mental 
diseases  that  meets  the  requirements 
specified  in  §  482.60(b).  (c).  and  (e)  of 
this  chapter  and — 

(1)  Meets  the  requirements  for 
utilization  review  in  §  482.30(a).  (b).  (d). 
and  (e)  of  this  chapter;  or 

(2)  Has  been  granted  a  waiver  of  those 
utilization  review  requirements  under 
section  1903(i)(4)  of  the  Act  and  Subpart 
H  of  Part  456  of  this  chapter. 

(b)  Nursing  facility  services.  "Nursing 
facility  services  for  individuals  age  65  or 
older  in  institutions  for  mental 
diseases"  means  nursing  facility 
services  as  defined  in  §  440.40  and  in 
subpart  B  of  part  483  of  this  chapter  that 
are  provided  in  institutions  for  mental 
diseases,  as  defined  in  §  435.1009  of  this 
chapter. 


4.  Section  440.150  is  revised  to  read 
as  follows: 

|44ai80    IntsnnadialsearslaoimypCF/ 


(a)  "ICF/MR  services"  means  those 
items  and  services  furnished  in  an 
intermediate  care^cility  for  the 
mentally  retarded  if  the  following 
conditions  are  met: 

(1)  The  Eacility  fully  meets  the 
requiremmits  for  a  State  Ucense  to 
provide  services  that  are  above  the  level 
of  room  and  board; 

(2)  The  primary  purpose  of  the  ICF/ 
MR  is  to  furnish  health  or  rehabilitative 
services  to  persons  with  mental 
retaniation  or  persons  with  related 
conditions; 

(3)  The  ICF/MR  meets  the  standards 
specified  in  subpart  I  of  part  483  of  this 
chapter. 

(4)  The  recipient  with  mental 
retardation  for  whom  payment  is 
requested  is  receiving  active  treatment, 
as  specified  in  §  483.440  of  this  chapter. 

(5)  The  ICF/IAR  has  been  certified  to 
meet  the  requirements  of  subpart  C  of 
part  442  of  this  chapter,  as  evidenced  by 
a  valid  agreement  between  the  Medicaid 
agency  and  the  facility  for  furnishing 
ICF/MR  services  and  making  payments 
for  these  services  under  the  plan. 

(b)  ICF/MR  services  may  be  furnished 
in  a  distinct  part  of  a  facility  other  than 
an  ICF/MR  if  the  distinct  part— 

(1)  Meets  all  requirements  for  an  ICF/ 
MR,  as  specified  in  subpart  I  of  part  483 
of  this  chapter: 

(2)  Is  clearly  an  identifiable  living 
unit,  such  as  an  entire  ward,  wing,  floor 
or  building; 

(3)  Consists  of  all  beds  and  related 
services  in  the  unit; 

(4)  Houses  all  recipients  for  whom 
payment  is  being  made  for  ICF/MR 
services;  and 

(5)  Is  approved  in  uiiting  by  the 
survey  agency. 

5.  A  new  §440.155  is  added  to  read 
as  follows: 

1440.155    Nursing  faculty  services,  other 
titan  in  institutions  for  mental  dlsssasa. 

(a)  "Nursing  facility  services,  other 
than  in  an  institution  for  mental 
diseases"  means  services  provided  in  a 
facility  that — 

(1)  Fully  meets  the  requirements  for  a 
State  license  to  provide,  on  a  regular 
basis,  health-related  services  to 
individuals  who  do  not  require  hospital 
care,  but  whose  mental  or  physical 
condition  requires  services  that — 

(i)  Are  above  the  level  of  room  and 
board;  and 

(ii)  Can  be  made  available  only 
through  institutional  facilities; 

(2)  Has  been  certified  to  meet  the 
requirements  of  subpart  C  of  part  442  of 


this  chapter  as  evidenced  by  a  valid 
agreement  between  the  Medicaid  agency 
and  the  facility  for  providing  nursing 
facility  services  and  making  payments 
for  services  tmder  the  plan;  and 

(b)  "Nursing  facility  services"  include 
services — 

(1)  Considered  appropriate  by  the 
State  and  provided  by  a  Christian 
Science  sanatoritun  operated,  or  listed 
and  certified,  by  the  First  Church  of 
Christ,  Scientist,  Boston.  Mass.;  or 

(2)  Provided  by  a  facility  located  on 
an  Indian  reservation  that — 

(i)  Furnishes,  on  a  regular  basis, 
health-related  services;  and 

(ii)  Is  certified  by  the  Secretary  to 
meet  the  standards  in  Subpart  E  of  Part 
442  of  this  chapter. 

(c)  "Nursing  facility  services"  may 
include  services  prodded  in  a  distinct 
part  of  a  facility  other  than  a  nursing 
facility  if  the  distinct  part — 

(1)  Meets  all  requirements  for  a 
nursing  facility; 

(2)  Is  an  identifiable  unit,  such  as  an 
entire  ward  or  contiguous  ward,  a  wing, 
floor,  or  building; 

(3)  Consists  of  all  beds  and  related 
facilities  in  the  unit; 

(4)  Houses  all  recipients  for  whom 
pajnnent  is  being  made  for  nursing 
facility  services,  except  as  providml  in 
paragraph  (d)  of  this  section; 

(5)  Is  clearly  identified;  and 

(6)  Is  approved  in  writing  by  the 
survey  agency. 

(d)  If  a  State  includes  as  nursing 
facility  services  those  services  provided 
by  a  distinct  part  of  a  facility  other  than 
a  nursing  focility,  it  may  not  require 
transfer  of  a  recipient  within  or  between 
facilities  if,  in  the  opinion  of  the 
attending  physician,  it  might  be  harmful 
to  the  physical  or  mental  health  of  the 
recipient. 

(e)  Nursing  facility  services  may 
include  services  provided  in  a  swing- 
bed  hospital  that  has  an  approval  to 
furnish  nursing  facility  services. 

E.  Part  441  is  amended  as  follows: 

PART  441— SERVICES: 
REOmREMENTS  AND  UMITS 
APPLICABLE  TO  SPECIFIC  SERVICES 

1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Aitfhority:  Sec.  1102  of  die  Social  Security 
Act  (42  V.S.C  1302). 

2.  Section  441.11  is  revised  to  read  as 
follows: 

f  441.11    Continuation  of  FFP  for 
institutional  services. 

(a)  Basic  conditions  for  continuation 
ofFFP.  FFP  may  be  continued  for  up  to 
30  days  after  the  effective  date  of 
termination  or  expiration  of  a  provider 


agreement,  if  the  following  conditions 
are  met: 

(1)  The  Medicaid  payments  are  far 
rediHents  admitted  to  the  facility  before 
the  effoctive  date  of  termination  or 
expiration. 

(2)  The  State  agency  is  making 
reasonable  efforts  to  transfer  those 
recipients  to  other  facilities  or  to 
alternate  care. 

(b)  When  the  30-day  period  begins. 
The  30-day  period  begins  on  one  of  the 
following: 

(1)  The  effective  date  of  termination  of 
the  facility's  provider  agreement  by 
HCFA; 

(2)  Tlie  effective  date  of  termination  of 
the  facility's  Medicaid  provider 
agreement  by  the  Medicaid  agency  on 
its  own  volition;  or 

(3)  In  the  case  of  an  ICF/MR.  the  later 
of^ 

(i)  The  effective  date  of  termination  or 
nonrenewal  of  the  fecility's  provider 
agreement  by  the  Medicaid  agency  on 
its  own  volition;  or 

(ii)  The  date  of  issuance  of  an 
administrative  hearing  decision  that 
upholds  the  agency's  termination  or 
noiuenewal  action. 

(c)  Services  for  which  FFP  may  be 
continued.  FFP  may  be  continued  for 
any  of  the  following  services,  as  defined 
in  subpart  A  of  part  440  of  this  chapter 

(1)  Inpati«it  hospital  services. 

(2)  Inpatient  hospital  services  for 
individuals  age  65  or  older  in  an 
institution  for  mental  diseases. 

(3)  Nursing  facihty  services  for 
individuals  age  21  or  older. 

(4)  Ntirsing  facility  services  for 
individuals  age  65  or  older  in  an 
institution  for  mental  diseases. 

(5)  Inpatient  ps)rchiatric  services  for 
individuals  tmder  age  21. 

(6)  Nursing  facility  services  for 
individuals  imder  21. 

(7)  Intermediate  care  facility  services 
for  the  mentally  retarded. 

F.  Part  442  is  amended  as  follows: 

PART  442— STANDARDS  FOR 
PAYMENT  FOR  NURSING  FACILITIES 
AND  INTERMEDIATE  CARE 
FACILITIES  FOR  THE  MENTALLY 
RETARDED 

1.  The  authority  citation  for  part  442 
continues  to  read  as  folfows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302)  unless  otherwise 
indicated. 

2.  The  heading  for  part  442  is  revised 
as  set  forth  above. 

3.  Section  442.1  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  442.1    Basis  and  purpoae. 

(a)  This  part  states  requirements  for 
provider  agreements  for  facility 


certification  relating  to  &ie  provision  of 
services  fumidied  by  nturing  facilities 
and  intermediate  care  facilities  for  the 
mentally  retarded.  This  part  is  based  on 
the  following  sections  of  the  Act- 

Sectkn  1902(a)(4).  adminittntive  mediods 
for  proper  and  efficient  operation  of  the  State 
plan; 

Section  1902(aK27).  provider  agreemento; 

Section  1902(aK28).  nursing  ba]^ 
standards: 

Section  1902(a)(33)(B),  State  survey  agency 
functions;  Section  1902(i),  cinnimstances  and 
procedures  for  denial  of  -payment  and 
termination  of  provider  agreements  in  certain 
cases; 

Section  190S(c),  definition  (^nursing 
fiKility; 

Section  1905(d).  definition  of  intermediate 
care  facility  for  the  mentally  retarded; 

Section  1905  (f),  definition  of  ntnsing 
facility  services; 

Section  1910,  certification  and  approval  of 
ICFa/MRandofRHCs: 

Section  1913,  hospital  providers  of  nursing 
focility  servicer. 

Section  1919  (g)  and  (h),  survey, 
certification  and  enforcement  of  nursing 
fecilities;  and 

Section  1922,  correction  and  reduction 
plans  for  intermediate  care  facilities  for  the 
mentally  retarded. 
•         •         •         •         • 

4.  Section  442.2  is  amended  by 
removing  the  definition  Immediate 
jeopardy  or  immediate  threat  and 
adding  in  alphabetical  order  the 
definition  of  Immediate  jeopardyto  read 
as  follows: 


f  442.13    EffsdtM 


1442.2   Tenna. 

•  •        •        •        • 

Immediate  jeopardy  means  a  situation 
in  which  immediate  corrective  action  is 
necessary  because  the  provider's 
noncompliance  with  one  or  more 
requirements  of  participation  or 
conditions  of  participation  has  caused, 
or  is  likely  to  cause,  serious  injury, 
harm,  impairment,  or  death  to  an 
individual  receiving  care  in  a  facility. 

•  •        •        •        • 

5.  Section  442.12  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§442.12    Provider  agreement  General       ♦ 
requirements. 

•  •        •        •        • 

(c)  Conformance  with  certification 
condition.  An  agreement  must  be  in 
accordance  with  the  certificaticui 
provisions  set  by  the  Secretary  or  the 
survey  agency  under  subpart  C  of  this 
part  for  ICFs/MR  or  subpart  E  of  part 
488  of  this  chapter  for  NFs. 

•  *        •        *        • 

6.  Section  442.13  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 


(b)  All  Federal  requirements  are  met 
on  the  date  of  the  survey.  The  agreement 
must  be  effective  on  the  date  the  on-site 
survey  is  completed  (or  an  the  day 
following  the  expiration  of  a  current 
agreement]  if,  on  the  date  of  the  survey 
the  provider  meets  all  Federal  health 
and  safety  conditions  of  partidpatiao  or 
requirements  for  NFs  and  any  other 
requirements  imposed  by  the  Medicaid 
agency. 

(c)  All  Federal  requiremertts  are  not 
met  on  the  date  of  the  survey.  If  the 
provider  fails  to  meet  any  of  the 
requirements  specified  in  paragraph  (b) 
of  this  section,  the  agreement  must  be 
effective  on  the  earlier  of  the  fcrflowing 
dates: 

(1)  The  date  on  which  the  prmider 
meets  all  requirements. 

(2)  The  date  on  which  an  ICF/MR— 
(i)  Is  found  to  meet  all  comiitions  of 

participation;  and 

(ii)  llie  facility  submits  an  acceptable 
plan  of  correction  for  lower  level 
deficiencies,  or  an  approvable  waiver 
request,  or  both. 

(3)  The  date  on  whidi  a  NF— 

(i)  Is  in  substantial  compliance,  as 
defined  in  §  488.301  of  this  title;  and 

(ii)  Submits  an  acceptable  plan  of 
correction,  if  applicable,  or  an 
approvable  waiver  request,  or  both. 

7.  Section  442.14  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

§442.14    Effect  of  Changs  of  ownerstiip. 

•  •        *         •        • 

(b)*  •  • 

(2)  Any  expiration  date  for  ICFs/MR- 

•  •        •        •        • 

8.  Section  442.15  is  amended  by 
removing  paragraph  (d)  and  revising  the 
section  heading  to  read  as  follows: 

§442.15    Duration  of  agieament  for  ICFsf 

mm. 

•  •        •        •        • 

9.  Section  442.16  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  442.1 6    Extension  of  agreement  for  ICFs/ 
MR. 

•  •         •         ♦        • 

10.  Section  442.30  is  amended  by 
revising  paragraphs  (a)(1).  (a)(2),  (a)(4). 
and  (a)(7)  to  read  as  follows: 

§442.30    Agreement  as  evidence  of 
certification. 


(a)*  •  • 

(1)  The  survey  agency  failed  to  apply 
the  applicable  requirements  under 
subpart  B  of  part  483  of  this  chapter  for 
NFs  or  subpart  I  of  part  483  of  this 


58236  Fadaral  RagMer  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Rules  and  Regulations 


chapter,  which  Mt  forth  the  conditions 
of  participation  for  ICFs/MR. 

[2)  The  survey  agency  tailed  to  follow 
the  rules  and  procedures  for 
certification  set  forth  in  subpart  C  of  this 
part,  subpart  E  of  part  488,  and 
§  431.610  of  this  subchapter; 

•  •        •        •        • 

(4)  The  agency  failed  to  use  the 
Federal  standards,  and  the  forms, 
methods  and  procedures  prescribed  by 
HCFA  as  required  under  §  431.610(f)(1) 
or  §  488.318(b)  of  this  chapter,  for 
detennining  the  qualifications  of 
providers;  or 

•  •        •        •        • 

(7)  Required  elements  of  the  NF 
survey  process  fails  to  include  all  of  the 
following: 

11.  Section  442.40  is  amended  by 
revising  the  section  heading  and 
paragraphs  (b)(1).  (b)(2)(ii).  and  (c)(1)  to 
read  as  follows: 

1442.40    AvatlaMUty  of  FFP  during  appMie 
for  ICf  sMR. 


(b)  Scope,  applicability,  and  effective 
date.  (1)  Scope.  This  section  sets  forth 
the  extent  of  FFP  in  SUte  Medicaid 
[Myments  to  an  ICF/MR  after  its 
provider  agreement  has  been  terminated 
or  has  expired  and  not  been  renewed. 

(2)«   •   • 

(ii)  When  the  State  acts  under 
instructions  firom  HCFA,  FFP  ends  on 
the  date  specified  by  HCFA  (HCFA 
instructs  the  State  to  terminate  the 
Medicaid  provider  agreement  when 
HCFA  in  validating  a  State  survey 
agency  certification,  determines  that  an 
ICF/MR  does  not  meet  the  requirements 
for  participation.) 

•  •        •        *        • 

(c)  Basic  rules.  (1)  Except  as  provided 
in  paragraphs  (d)  and  (e)  of  this  section, 
FFP  in  payments  to  an  ICF/MR  ends  on 
the  effective  date  of  termination  of  the 
facility's  provider  agreement,  or  if  the 
agreement  is  not  terminated,  on  the 
effective  date  of  expiration. 

•  •        •        •        • 

12.  Section  442.42  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

f  442.42    FFP  under  a  retroactive  provider 
■gr— went  following  appael. 

(a)  Basic  rule.  Except  as  specified  in 
paragraph  (b)  of  this  section,  if  an  NF  or 
ICF/MR  prevails  on  appeal  from 
termination  or,  in  the  case  of  an  ICF/ 
MR,  nonrenewal  of  a  provider 
agreement,  and  the  State  issues  a 
retroactive  agreement,  FFP  is  available 
beginning  with  the  retroactive  effiective 
date,  which  must  be  determined  in 
accordance  with  %  442.13. 


13.  The  heading  for  subpart  C  is 
revised  to  read  as  follows: 

Subpart  C— Cartmcation  of  ICFa/MR 

1442.101    [Amended] 

14.  Section  442.101(d)  is  amended  as 
follows: 

a.  In  paragraph  (d)(1),  "subpart  D"  is 
removed  and  "subpart  I"  is  added. 

b.  In  paragraph  (cl)(2),  "subpart  D."  is 
removed  and  "subpart  I  of  part  483  of 
this  chapter."  is  added. 

15.  Section  442.105  is  amended  by 
revising  the  section  heading,  the 
introductory  text,  and  paragraphs  (c)(1). 
and  (d)(1)  to  read  as  follows: 

f  442.106   Certification  of  ICFaMR  with 
deficienclee:  General  provisions. 

If  a  survey  agency  finds  a  facility 
deficient  in  meeting  the  standards  for 
ICFs/MR,  as  specified  uiider  subpart  I  of 
part  483  of  this  chapter,  the  agency  may 
certify  the  facility  for  Medicaid 
purposes  under  the  following 
conditions: 


(c)*  •  • 

(1)  Was  unable  to  stay  in  compliance 
with  the  standard  for  ICFs/MR  for 
reasons  beyond  its  control,  or  despite 
intensive  efforts  to  comply;  and 

•  •        •        •        • 

(d)«  •  • 

(1)  Did  achieve  compliance  with  the 
standard  for  ICFs/MR  at  some  time 
during  the  prior  certification  period; 

•  •        •        *        * 

16.  The  heading  for  §  442.109  is 
revised  to  read  as  follows: 

1442.109  Certification  period  for  ICFaMR: 
Qerteral  provlaiona. 

•  •        •        •        • 

17.  The  heading  for  §  442.110  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

1442.110  Certification  period  for  ICFsMR 
with  standard-level  deficienclee. 

(a)  Facilities  with  deficiencies  may  be 
certified  under  §442.105  for  the  period 
specified  in  cither  paragraph  (b)  or  (c) 
of  this  section. 


1442.116  [flemoved] 

18.  Section  442.116  is  removed. 

19.  Section  442.117  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

1442.117  Termination  of  certiflcstion  for 
ICFs/MR  whose  deficiencies  pose 
Immediate  Jeopardy. 

(a)  A  survey  agency  must  terminate  a 
facility's  certification  if  it  determines 
that— 

(1)  The  facility  no  longer  meets 
conditions  of  participation  for  ICFs/MR 


as  specified  in  subpart  I  of  part  483  of 
this  chapter. 

(2)  The  facility's  deficiencies  pose 
immediate  jeopardy  to  residents'  health 
and  safety. 
•        •        •       •       • 

20.  Section  442.118  is  amended  by 
removing  paragraph  (c)  and  revising  the 
section  heading,  paragraphs  (a),  (b)(1) 
and  (b)(3)(i)  to  read  as  follows: 

1442.118    Denial  of  payments  for  new 
admlaalons  to  an  ICF/MR. 

(a)  Basis  for  denial  of  payments.  The 
Medicaid  agency  may  deny  payment  for 
new  admissions  to  an  ICF/MR  that  no 
longer  meets  the  applicable  conditions 
of  participation  specified  under  subpart 
I  of  part  483  of  this  chapter. 

(b)*  •  • 

(1)  Provide  the  facility  up  to  60  days 
to  correct  the  cited  deficiencies  and 
comply  with  conditions  of  participation 
forlCFs/MR. 
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(3)*  •  • 

(i)  The  opportunity  for  the  faciUty  to 
present,  before  a  State  Medicaid  official 
who  was  not  involved  in  making  the 
initial  determination,  evidence  or 
documentation,  in  writing  or  in  person, 
to  refute  the  decision  that  the  facility  is 
out  of  compUance  with  the  conditions 
of  participation  for  ICFs/MR. 

•  •        •        •        * 

21.  Section  442.119  is  amended  by 
revising  the  section  heading,  paragraph 
(a)(1)  and  (b)(1)  to  read  as  follows: 

1 442.1 1 9    Duration  of  denial  of  payments 
artd  aubsaquent  tsrmination  of  an  ICF/MR. 

(a)«  •   • 

(1)  The  facility  has  corrected  the 
deficiencies  or  is  making  a  good  faith 
efiort  to  achieve  compUance  with  the 
conditions  of  participation  for  ICFs/MR; 
or 

•  •        •        •        • 

(b)*  •  • 

(1)  Upon  the  agency's  finding  that  the 
facility  has  been  unable  to  achieve 
compliance  with  the  conditions  of 
participation  for  ICFs/MR  during  the 
period  that  payments  for  new 
admissions  have  been  denied; 

•  •        •        •        • 

G.  Part  447  is  amended  as  follows: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Asdiarily:  Sac.  1102  of  the  Social  Security 
Act  (42  U.S.C  1302). 

2.  Section  447.280  is  revised  to  read 
as  follows: 


1447.280    Hospital  providers  of  NF 
sarvlcas  (swing-tMd  hospitals). 

(a)  General  rule.  If  the  State  plan 
provides  for  NF  services  furnished  by  a 
swing-bed  hospital,  as  specified  in 

§§  440.40(a)  and  440.150(f)  of  this 
chapter,  the  methods  and  standards 
used  to  determine  payment  rates  for 
routine  NF  services  must — 

(1)  Provide  for  payment  at  the  average 
rate  per  patient  day  paid  to  NFs,  as 
applicable,  for  routine  services 
furnished  during  the  previous  calendar 
year;  or 

(2)  Meet  the  State  plan  and  payment 
requirements  described  in  this  subpart, 
as  appUcable. 

(b)  i4ppi!icatJon  o/the  ni7e.  The 
payment  methodology  used  by  a  State  to 
set  payment  rates  for  routine  NF 
services  must  apply  to  all  svidng-bed 
hospitals  in  the  State. 

H.  Part  483  is  amended  as  follows: 

PART  483— REQUIREMENTS  FOR 
STATES  AND  LONG  TERM  CARE 
FACiUTIES 

1.  The  authority  citation  for  part  483 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102,  1819(a)-{h).  1861  (j) 
and  (1),  1863, 1871, 1902(a)(28),  1905  (a),  (c) 
and  (d).  and  1919(a)-(h)  of  the  Social 
Security  Act  (42  U.S.C.  1302,  1395i-3(aHh). 
1395X  (j)  and  (1),  1395Z,  1395hh, 
1396a(a)(28),  and  1396d  (a),  (c)  and  (d),  and 
1396i<aHh)).  unless  otherwise  noted. 

2.  Section  483.75  is  amended  by 
revising  the  heading  to  read  as  follows: 

f  483.75    Administration. 

•  •        *        *        • 

I.  Part  488  is  amended  as  follows: 

PART  488-SURVEY,  CERTIHCATION. 
AND  ENFORCEMENT  PROCEDURES 

1.  The  heading  for  part  488  is  revised 
as  set  forth  above. 

2.  The  authority  citation  for  part  488 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1128, 1128A.  1814, 
1819, 1861, 1863, 1864, 1865, 1866, 1871, 
1880, 1881, 1883, 1902,  and  1919  of  the 
Social  Security  Act  (42  U.S.C  1302, 1320a- 
7,  13208-7a,  1395f,  1395i-3,  1395x,  1395z, 
139588, 1395bb,  1395CC,  1395hh,  139Sqq, 
1395rT,  1395tt,  13968,  and  1396r). 

3.  Section  488.11  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

f  488.1 1    State  survey  agency  functions. 

•  •        •        *        • 

(b)  Conduct  vaUdation  surveys  of 
accredited  faciUties  as  provided  in 
§488.6;  and 

•  •        •        •        • 

5.  Section  488.14  is  revised  to  read  as 
follows: 


$488.14    Effect  of  PRO  review. 

When  a  PRO  is  conducting  review 
activities  imder  section  1154  of  the  Act 
and  Part  466  of  this  chapter,  its 
activities  are  in  lieu  of  the  utilization 
review  and  evaluation  activities 
required  of  health  care  institutions 
under  sections  1861(e)(6),  and  1861(k) 
of  the  Act. 

6.  Section  488.18  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  488. 1 8    Documentation  of  findings. 

(a)  The  findings  of  the  State  agency 
with  respect  to  each  of  the  conditions  of 
participation,  requirements  (for  SNFs 
and  NFs),  or  conditions  for  coverage 
must  be  adequately  doctunented.  When 
the  State  agency  certifies  to  the 
Secretary  that  a  provider  or  supplier  is 
not  in  compUance  with  the  conditions 
or  requirements  (for  SNFs  and  NFs).  and 
therefore  not  eUgible  to  participate  in 
the  program,  such  documentation 
includes,  in  addition  to  the  description 
of  the  specific  deficiencies  which 
resulted  in  the  agency's 
recommendation,  any  provider  or 
supplier  response. 

(b)  If  a  provider  or  supplier  is  certified 
by  the  State  agency  as  in  compUance 
with  the  conditions  or  participation 
requirements  (for  SNFs  and  NFs)  or  as 
meeting  the  requirements  for  special 
certification  (see  §488.54),  with 
deficiencies  not  adversely  affecting  the 
health  and  safety  of  patients,  the 
following  information  will  be 
incorporated  into  the  finding: 

(1)  A  statement  of  the  deficiencies 
that  were  found. 

(2)  A  description  of  further  action  that 
is  required  to  remove  the  deficiencies. 

(3)  A  time-phased  plan  of  correction 
developed  by  the  provider  and  suppher 
and  concurred  with  by  the  State  agency. 

(4)  A  scheduled  time  for  a  resurvey  of 
the  institution  or  agency  to  be 
conducted  by  the  State  agency  within  90 
days  following  the  completion  of  the 
survey. 

•        •        •        *        * 

7.  Section  488.20  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  488.20   Periodic  review  of  compliance 
and  approval. 

(a)  Exterminations  by  HCFA  to  the 
effect  that  a  provider  or  suppher  is  in 
compliance  with  the  conditions  of 
participation,  or  requirements  (for  SNFs 
and  NFs),  or  the  conditions  for  coverage 
are  made  as  often  as  HCFA  deems 
necessary  and  may  be  more  or  less  than 
a  12-month  period,  except  for  SNFs. 
NFs  and  HHAs.  (See  §  488.308  for 
special  rules  for  SNFs  and  NFs.) 


8.  Section  488.24  is  revised  to  read  as 
foUows: 

§488.24    Certification  of  noncompliance. 

(a)  Special  rules  for  certification  of 
noncompliance  for  SNFs  and  NFs  aie 
set  forth  in  §  488.330. 

(b)  The  State  agency  will  certify  that 
a  provider  or  supplier  is  not  or  is  no 
longer  in  compliance  with  the 
conditions  of  particif>ation  or  conditions 
for  coverage  where  the  deficiencies  are 
of  such  character  as  to  substantially 
limit  the  provider's  or  supplier's 
capacity  to  furnish  adequate  care  or 
which  adversely  affect  the  health  and 
safety  of  patients:  or 

(c)  If  HCFA  determines  that  an 
institution  or  agency  does  not  qualify 
for  participation  or  coverage  b^use  it 
is  not  in  compUance  with  the  conditions 
of  participation  or  conditions  for 
coverage,  or  if  a  provider's  agreement  is 
terminated  for  that  reason,  the 
institution  or  agency  has  the  right  to 
request  that  the  determination  be 
reviewed.  (Appeals  procedures  are  set 
forth  in  Part  498  of  this  chapter.) 

9.  Section  488.26  is  revised  to  read  as 
follows: 

§488.26    Detennining  complianca. 

(a)  Additional  rules  for  certification  of 
compUance  for  SNFs  and  NFs  are  set 
forth  in  §  488.330. 

(b)  The  decision  as  to  whether  there 
is  compUance  with  a  particular 
requirement,  condition  of  participation, 
or  condition  for  coverage  depends  upon 
the  manner  and  degree  to  which  the       • 
provider  or  suppUer  satisfies  the  various 
standards  within  each  condition. 
Evaluation  of  a  provider's  or  suppUer's 
performance  against  these  standards 
enables  the  State  survey  agency  to 
document  the  nature  and  extent  of 
deficiencies,  if  any,  with  respect  to  a 
particular  function,  and  to  assess  the 
need  for  improvement  in  relation  to  the 
prescribed  conditions. 

(c)  The  State  survey  agency  must 
adhere  to  the  following  principles  in 
determining  compUance  with 
participation  requirements: 

(1)  The  survey  process  is  the  means  to 
assess  compliance  with  Federal  health, 
safety  and  quaUty  standards; 

(2)  The  survey  process  uses  resident 
outcomes  as  the  primary  means  to 
establish  the  compUance  status  of 
facilities.  Specifically  surveyors  will 
directly  observe  the  actual  provision  of 
care  and  services  to  residents,  and  the 
effects  of  that  care,  to  assess  whether  the 
care  provided  meets  the  needs  of 
individual  residents; 

(3)  Surveyors  are  professionals  who 
use  their  judgment,  in  concert  with 
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Federal  fonns  and  pfocedures.  to 
determine  compliance: 

(4)  Federal  procedures  are  used  by  all 
sunreyoes  le  ware  tmUam  and 
ronetifit  appUcatioa  and 
intwpietotion  of  Federal  requiiemeats; 

(5)  Federal  forms  are  used  by  all 
surveyors  to  ensure  proper  remcding  of 
findings  and  to  document  the  berii  wr 
the  findings- 
Id)  The  State  survey  agency  must  use 

the  survey  methods,  procedures,  and 
forms  that  are  praacribed  by  HCFA. 
(e)  The  State  survey  agency  must 
ensure  thai  a  facility's  actual  provision 
of  care  aad  services  to  residents  and  the 
effects  of  that  care  on  residents  are 
assessed  in  a  syeteaialic  manner. 

10.  Section  48S.2ft  is  revised  to  reed 
asfoUowra: 

f4n.2t    Provldera  or  suppliers,  other  than 
SNFa  and  MFs.  with  deflclenclea. 

(a)  If  a  provider  or  supplier  is  found 
to  be  deficient  with  respect  to  one  or 
more  of  the  standards  in  the  conditions 
of  participation  or  conditions  for 
coverage,  it  may  participate  in  or  be 
covered  under  the  Health  Insurance  for 
the  Aged  and  Disabled  Program  only  if 
the  facility  has  submitted  an  acceptable 
plan  of  correction  for  achieving 
complianoe  within  a  reasonable  period 
of  time  acceptable  to  the  Secretary. 

(b)  The  existing  deficiencies  noted 
either  individually  or  in  combination 
neither  jeopardize  the  health  and  safety 
of  patients  nor  are  of  such  character  as 
to  seriously  limit  the  provider's  capacity 
to  render  adequate  care. 

(c)(  1 )  If  it  is  determined  during  a 
survey  that  a  provider  or  suppUer  is  not 
in  compliance  with  one  or  more  of  the 
standards,  it  is  granted  a  reasonable 
time  to  achieve  compliance. 

(2)  The  amount  of  time  depends  upon 
the— 

(i)  Nature  of  the  deficiency;  and 

(ii)  Slate  survey  lynry's  Mpaeat  aa 
to  the  capabilities  of  the  facility  lo 
provide  adequate  aiul  safe  care. 

(d)  Ordinarily  a  provider  or  suppUer 
is  expected  to  tak»  tlie  steps  needed  to 
echieve  compliance  within  60  days  of 
being  notified  of  the  deficiencies  but  the 
State  survey  agency  may  recommend 
that  additiooaltime  be  granted  by  the 
Secretary  in  individu&l  situations,  if  in 
its  judgment,  it  is  not  reasonable  lo 
expect  complianre  within  60  davs,  br 
example,  a  ucility  oMist  obtain  tlie 
approval  of  its  governing  body,  or 
engage  in  competitive  bidding, 

f4M.80    (NMieved} 

11.  Section  488.50  is  removed. 

4.  A  new  subpart  E  is  added  to  read 
as  fbllovrt: 


Subpert  E— SuTMey  I 
Long-Tenn  Cera  FecMUee 

Sk. 

488.300  Statutory  basis. 

488.301  Definitions. 

488.303  State  plan  requirement. 

488.305  Staadarti  surveys. 

488.307  Unaanounced  surveys. 

488.308  Survey  kequeacy. 
488.310  Extended  survey. 

488.312    Coesisteacy  ol  mrvvy  rasvli*. 
48&314    Survey  teams. 
488.318    Inadequate  survey  performance 
488.320    Sanction*  for  inadequate  survey 

pwiiM—ceL 
488.325    Disclosure  of  results  of  surveys  and 

activities. 

488. 330  Certification  of  compliance  and 
noncompliance. 

488.331  infermal  dispute  resolution 
488  332     hivestiKation  of  cotsplaints  of 

violatioos  and  monitoring  of  compiiaBce. 
488^334    E(iucaliooal  programs. 
488. 339    Action  on  complaints  of  resident 

oeglect  asd  abuse,  and  misappropriatioa 

of  rssideot  property. 

Subpart  E — Survey  and  Certlflcaflon  of 
Lon^Term  Care  FadlWes 


1488.300    Statutory  I 

Sections  1819  and  1919  of  the  Act 
establish  requirements  for  surveying 
SNFs  and  NFs  to  determioe  whether 
they  meet  the  requirements  for 
participation  in  the  Medicare  and 
Medicaid  programs. 


1488.301 

As  used  in  this  subpert — 

Abbreviated  ttandord  nuvey  means  a 
survey  other  tiian  a  standard  survey  that 
gathers  infonnalioo  primarily  through 
resident-centered  techniques  on  facility 
compliance  with  the  requirements  for 
participation.  An  abbreviated  standard 
survey  may  be  premised  on  complaints 
received;  a  change  of  owner  Afp, 
management,  or  director  of  nursing:  or 
other  indicators  of  specific  concern. 

^use  means  the  willful  infhction  of 
injury,  unreasonable  confinement.     . 
intimidation,  or  punishment  with 
leaulting  physical  harm,  pain  or  mental 
anguish. 

Deficiency  means  a  SNF's  or  NFs 
lailure  to  meet  a  participation 
requirement  specified  in  the  Act  or  in 
part  483.  subpart  B  of  this  chapter. 

Dually  participating  facility  meamt  a 
faciUly  that  has  a  provider  agreement  in 
both  the  Medicare  and  Medicaid 
programs. 

Extended  uirvey  means  a  survey  that 
evaluates  additional  participatioB 
requirements  subsequent  to  finding 
subetaodard  quality  of  care  during  a 
standard  survey. 

Facility  mi a  SNF  or  NF.  or  a 

distinct  part  SNF  or  NF.  in  accordance 
with  $  483.5  of  this  chapter. 


Immediate  family  means  husband  or 
wife:  natural  or  adoptive  parent,  f:hild 
or  sibling;  stepparent,  stepchild, 
stepbrother,  or  stepsister;  Esther-in-law. 
mother-in-law.  son-in-law.  daughter-in- 
law,  brother-in-law,  or  sister-in-law; 
grandparent  or  grandchild. 

Immediate  jeopardy  means  a  situation 
in  which  the  provider's  noncompliance 
with  one  or  more  requirements  of 
participation  has  caused,  or  is  likely  to 
cause,  serious  injury,  harm,  impairment, 
or  death  to  a  resident. 

Misappropriation  of  resident  property 
means  the  deliberate  misplacement, 
exploitation,  or  wrongful,  temporary  or 
permanent  use  of  a  resident's  belongings 
or  money  without  the  resident's 
consent. 

Ne^ect  means  failure  to  provide 
goods  and  services  necessary  to  avoid 
physical  harm,  mental  anguish,  or 
mental  illness. 

Noncompliance  means  any  deficiency 
that  causes  a  facility  to  not  be  in 
substantial  compliance. 

Nurse  aide  means  an  individual,  as 
defined  in  §483. 75(e)(1)  of  this  chapter. 

Nursing  facility  (NF)  means  a 
Medicaid  nursing  facility. 

Partial  extended  survey  means  a 
survey  that  evaluates  additional 
participation  requirements  subsequent 
to  finding  substandard  quality  of  care 
durine  an  abbreviated  standard  survey. 

SkiUed  nursing  facility  (SNF)  means  a 
Medicare  nursing  facility. 

Standard  survey  means  a  periodic, 
resident-centered  inspection  which 
gathers  information  about  the  quality  of 
service  furnished  in  a  facility  to 
determine  compliance  with  the 
requirements  for  participation. 

Substandard  qnality  of  care  means 
one  or  more  deficiencies  related  to 
participation  requirements  under 
§463  13.  Resident  behavior  and  facility 
pnctices.  §483.15.  Quality  of  life,  or 
§  483.25.  Quality  of  care  of  this  chapter, 
wliich  constitute  either  immediate 
jeopardy  to  resident  lieallh  or  safety;  a 
pattern  of  or  widespread  actual  harm 
that  is  not  immediate  jeopardy;  or  a 
widespread  potential  for  more  than 
minimal  harm,  but  less  than  immediate 
jeopardy,  with  no  actual  harm. 

Substamtial  compliemce  means  a  level 
of  compliance  with  the  requirements  of 
participetion  such  that  any  identified 
deficiencies  pose  no  greater  risk  to 
resident  health  or  safety  than  the 
potential  for  causing  minimal  harm. 

Validation  survey  means  a  survey 
conducted  by  the  Secretary  within  2 
months  following  a  standard  survey, 
abbreviated  standard  survey,  partial 
extended  survey,  or  extended  survey  for 
the  purpose  of  monitoring  State  survey 
agency  performance. 


§488.303    Stele pien  rsqulrament 

(a)  A  State  plan  must  provide  that  the 
requirements  of  this  subpart  and  subpart 
F  of  this  part  are  met.4o  the  extent  that 
those  requirements  apply  to  the 
Medicaid  program. 

(b)  A  State  may  establish  a  program  to 
reward,  through  public  recognition, 
incentive  payments,  or  both,  nursing 
facilities  that  provide  the  highest  quality 
care  to  Medicaid  residents.  For  purposes 
of  section  1903(a)(7)  of  the  Social 
Security  Act,  proper  expenses  incurred 
by  a  State  in  carrying  out  such  a 
program  are  considered  to  be  expenses 
necessary  for  the  proper  and  efficient 
administration  of  the  State  plan. 

(c)  A  State  must  conduct  periodic 
educational  programs  for  the  staff  and 
residents  (and  their  representatives)  of 
NFs  in  order  to  present  current 
regulations,  procedures,  and  policies 
under  this  subpart  and  subpart  F  of  this 
part. 

(d)  Required  remedies  for  a  non-State 
operated  NF.  A  State  must  establish  the 
following  remedies  or  an  approved 
alternative  to  the  following  remedies  for 
imposition  against  a  non-State  operated 
NF: 

(1)  Termination  of  the  provider  . 
agreement. 

(2)  TempoTory  management 

(3)  Denial  of  payment  for  new 
admissions. 

(4)  Civil  money  penalties. 

(5)  Closure  of  the  facility  in 
emergency  situations  or  transfer  of 
residents,  or  both. 

(6)  State  monitoring. 

(e)  Optional  remedies  for  a  non-State 
operateid  NF.  A  State  may  establish  the 
following  remedies  for  imposition 
against  a  non-State  operated  NF: 

(1)  Directed  plan  of  correction. 

(2)  Directed  m-service  training. 

(3)  Alternative  or  additional  State 
remedies. 

(f)  Alternative  or  additional  State 
remedies.  If  a  State  uses  remedies  that 
are  in  addition  to  those  specified  in 
paragraph  (d)  or  (e)  of  this  section,  or 
alternative  to  those  specified  in 
paragraph  (d)  of  this  section  (other  than 
termination  of  participation),  it  must — 

(1)  Specify  those  remedies  in  the  State 
plan;  and 

(2)  Demonstrate  to  HCFA's 
satisfaction  that  those  alternative 
remedies  are  as  effective  in  deterring 
noncompliance  and  correcting 
deficiencies  as  the  remedies  listed  in 
paragraphs  (d)  and  (e)  of  this  section. 

§488.305    Standerd  surveys. 

(a)  For  each  SNF  and  NF,  the  State 
survey  agency  must  conduct  standard 
sui  veys  that  include  all  of  the  following: 

(1)  A  case-mix  stratified  sample  of 
residents; 


(2)  A  survey  of  the  quality  of  care 
furnished,  as  meastired  by  indicators  of 
medical,  nursing,  and  rehabilitative 
care,  dietary  and  nutrition  services, 
activities  and  social  participation,  and 
sanitation,  infection  control,  and  the 
physical  environment; 

(3)  An  audit  of  written  plans  of  care 
and  residents'  assessments  to  determine 
the  acciu^cy  of  such  assessments  and 
the  adequacy  of  such  plans  of  care;  and 

(4)  A  review  of  compliance  with 
residents'  rights  requirements  set  forth 
in  sections  1819(c)  and  1919(c)  of  the 
Act. 

(b)  The  State  survey  agency's  failure 
to  follow  the  procedures  set  forth  in  this 
section  will  not  invalidate  otherwise 
legitimate  determinations  that  a 
facility's  deficiencies  exist 

§488.307    Unannounced  surveys. 

(a)  Basic  rule.  All  standard  surveys 
must  be  unannoimced. 

(b)  Review  of  survey  agency's 
scheduling  and  surveying  procedures. 
(1)  HCFA  reviews  on  an  annual  basis 
each  State  survey  agency's  scheduling 
and  siuVeying  procedures  and  practices 
to  ensure  that  survey  agencies  avoid 
raying  notice  of  a  survey  through  the 
^heduling  procedures  and  the  conduct 
of  the  surveys. 

(2)  HCFA  takes  corrective  action  in 
accordance  with  the  nature  and 
complexity  of  the  problem  when  survey 
agencies  are  foimd  to  have  notified  a 
SNF  or  NF  through  their  scheduling  or 
procedural  policies.  Sanctions  for 
inadequate  survey  performance  are  in 
accordance  with  §  488.320. 

(c)  Civil  money  penalties.  An 
individual  who  notifies  a  SNF  or  NF,  or 
causes  a  SNF  or  NF  to  be  notified,  of  the 
time  or  date  on  which  a  standard  survey 
is  scheduled  to  be  conducted  is  subject 
to  a  Federal  civil  money  penalty  not  to 
exceed  $2,000. 

§  488.308    Survey  frequency. 

(a)  Basic  period.  The  survey  agency 
must  conduct  a  standard  survey  of  each 
SNF  and  NF  not  later  than  15  months 
after  the  last  day  of  the  previous 
standard  survey. 

(b)  Statewide  average  interval.  (1)  The 
statewide  average  interval  between 
standard  surveys  must  be  12  months  or 
less,  computed  in  accordance  with 
paragraph  (d)  of  this  section. 

(2)  HCFA  takes  corrective  action  in 
accordance  with  the  nature  of  the  State 
survey  agency's  failure  to  ensure  that 
the  12-month  statewide  average  interval 
requirement  is  met.  HCFA's  corrective 
action  is  in  accordance  with  §488.320. 

(c)  Other  surveys.  The  survey  agency 
may  conduct  a  survey  as  frequently  as 
necessary  to — 


(1)  Determine  whether  a  fadUty 
complies  with  the  participation 
requirements;  and 

(2)  Confirm  that  the  faciUty  has 
corrected  deficiencies  previously  cited. 

(d)  Computation  of  statewide  average 
interval.  The  statewide  average  interval 
is  computed  at  the  end  of  eadi  Federal 
fiscal  year  by  comparing  the  last  day  of 
the  most  recent  standard  survey  for  each 
participating  facihty  to  the  last  day  of 
each  facility's  previous  standard  survey. 

(e)  Special  surveys.  (1)  The  survey 
agency  may  conduct  a  standard  or  an 
abbreviated  standard  survey  to 
determine  whether  certain  changes  have 
caused  a  decline  in  the  quality  of  care 
furnished  by  a  SNF  or  a  NF,  within  60 
days  of  a  change  in  the  following: 

(i)  Ownership; 

(ii)  Entity  responsible  for  management 
of  a  facility  (management  firm); 
(iii)  Nursing  home  admmistrator;  or 
(iv)  Director  of  nursing. 

(2)  The  survey  agency  must  review  all 
complaint  allegations  and  conduct  a 
standard  or  an  abbreviated  standard 
stuvey  to  investigate  complaints  of 
violations  of  requirements  by  SNFs  and 
NFs  if  its  review  of  the  allegation 
concludes  that — 

(i)  A  deficiency  in  one  or  more  of  the 
requirements  may  have  occurred;  and 

(ii)  Only  a  survey  can  determine 
whether  a  deficiency  or  deficiencies 
exist. 

(3)  The  siu-vey  agency  does  not 
conduct  a  survey  if  the  complaint  raises 
issues  that  are  outside  the  purview  of 
Federal  participation  requirements. 

§488.310    Extended  survey. 

(a)  Purpose  of  survey.  The  purpose  of 

an  extended  survey  is  to  identify  the 
policies  and  procedures  that  caused  the 
facility  to  fiimish  substandard  quality  of 
care. 

(b)  Scope  of  extended  survey.  An 
extended  survey  includes  all  of  the 
following: 

(1)  Review  of  a  larger  sample  of 
resident  assessments  than  the  sample 
used  in  a  standard  siuvey. 

(2)  Review  of  the  staffijig  and  in- 
service  training. 

(3)  If  appropriate,  examination  of  the 
contracts  with  constiltants. 

(4)  A  review  of  the  policies  and 
procedures  related  to  the  requirements 
for  which  deficiencies  exist. 

(5)  Investigation  of  any  participation 
requirement  at  the  discretion  of  the 
survey  agency. 

(c)  Timing  and  basis  for  survey.  The 
survey  agency  must  conduct  an 
extended  survey  not  later  than  14 
calendar  days  after  completion  of  a 
standard  siuvey  which  fotmd  that  the 
facility  had  furnished  substandard 
quality  of  care. 


UMI 
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S4aa.31>    Conaliliney  c» eucvy mtutm. 

HCFA  does  and  the  survey  agency 
must  implement  pro-ams  to  measuie 
accuracy  and  improva  consistency  in 
the  application  of  survey  results  and 
enforcement  remediaa. 


training  program  to  participate  in  a 
survey  as  a  trainee  if  accompanied  on- 
site  by  a  surveyor  who  has  successfully 
completed  the  required  training  and 
testing  program. 


UMI 


f48a.314    Serveyi 

(a)  Team  composition.  (1)  Surveys 
must  be  conducted  by  a 
multidisciplinary  team  of  professionals, 
which  must  include  a  registered  nurse. 

(2)  Examples  of  professionals  include, 
but  are  not  limited  to,  physicians, 
physician  assistants,  nurse  practitioners, 
physical,  speech,  or  occupational 
therapists,  registered  professional 
nurses,  dieticians,  sanitarians, 
engineers,  licensed  practical  nurses,  or 
social  workers. 

(3)  The  State  determines  what 
constitutes  a  professional,  subject  to 
HCFA  approval. 

(4)  A»y  of  the  following 
drcuoMlinces  disqualifies  a  surveyor 
for  surveying  a  particular  facility: 

(i)  TIm  surveyor  currently  works,  or. 
within  the  past  two  years,  has  worked 
as  an  employee,  as  employment  agency 
staff  at  the  facility,  or  as  an  officer, 
consultant,  or  agant  for  the  facility  to  be 
surveyed. 

(ii)  The  surveyor  has  any  financial 
interest  or  any  otvnership  interest  in  the 
facility. 

(iii)  The  surveyer  iias  an  immediate 
family  ■ember  wIm  has  a  relationship 
«vitli  a  facility  described  in  paragraphs 
(a)(2)  (i)  or  (ii)  of  this  section. 

(iv)  The  surveyor  has  an  immediate 
family  member  who  is  a  resident  in  the 
facihty  to  be  surveyed.  For  purposes  of 
this  section,  an  imraefhate  family 
member  is  defined  at  §488.301  of  this 
part. 

(b)  HCFA  training.  HCFA  provides 
comprehensive  training  to  surveyors, 
including  at  least  the  foltowing: 

(1)  Application  and  interpretation  of 
regulations  for  SNFs  and  NFs. 

(2)  Techniques  and  survey  procedures 
for  conducting  standard  and  extended 
surveys. 

(3)  Techniques  for  auditing  resident 
assessments  and  plans  of  care. 

(c)  Required  surveyor  training.  (1) 
Except  as  specified  in  paragraph  (c)(3) 
of  this  section,  the  siuvey  agency  may 
not  permit  an  individual  to  serve  as  a 
member  of  a  survey  team  unless  the 
individual  has  successfully  completed  a 
trairung  and  testing  program  prescribed 
by  the  Secretary. 

(2)  The  survey  agency  must  have  a 
mechanism  to  identify  and  respond  to 
in-service  training  needs  of  the 
surveyors. 

(3)  The  survey  agency  may  permit  an 
individual  who  has  not  completed  a 


f  488.318    Inadequali 

(a)  HCFA  considers  survey 
performance  to  be  inadequate  if  the 
State  survey  agenc^r — 

(1)  Indicates  a  pattern  of  failure  to — 
(i)  Identify  deficiencies  and  the  failure 

cannot  be  explained  by  changed 
conditions  in  the  facility  or  other  caso 
specific  factors; 

(ii)  Cite  only  valid  deficiencies; 

(iii)  Conduct  surveys  in  accordance 
with  the  raquiremento  of  this  subpart;  or 

(iv)  Use  Federal  standards,  protocols, 
and  the  forms,  methods  and  procediues 
specified  by  HCFA  in  manual 
instructions;  or 

(2)  Fails  to  identify  an  immediate 
jeopardy  situation. 

(0)  Inadequate  survey  performance 
does  not — 

(1)  Relieve  a  SNF  or  NF  of  its 
obhgation  to  meet  all  requirements  for 
program  participation;  or 

(2)  Invalidate  adequately  documented 
deficiencies. 

1488.320    Sanctions  for  IfMdequaia  survey 
perfofraanca. 

(a)  Annual  assessment  of  survey 
performance.  HCFA  assesses  the 
performance  of  the  State's  survey  and 
certification  program  annually. 

(b)  Sanctions  for  inadequate  survey 
performance.  When  a  State 
demonstrates  inadequate  survey 
performance,  as  specified  in  §488.318. 
HCFA  notifies  the  survey  agency  of  the 
inadequacy  and  takes  action  in 
accordance  with  paragraphs  (c)  and  (d) 
of  this  section. 

(c)  Medicaid  facilities.  (1)  For  a 
pattern  of  failure  to  identify  deficiencies 
in  Medicaid  facilities,  HCFA — 

(i)  Reduces  FFP,  as  specified  in 
paragraph  (e)  of  this  section,  and  if 
appropriate: 

(ii)  Provides  for  treiaing  of  survey 
teams. 

(2)  For  other  survey  inadequacies  in 
Medicaid  facilities,  tlCFA  provides  for 
training  of  survey  teams. 

(d)  Medicare  facilities.  For  all  survey 
inadequacies  in  Medicare  facilities. 
HCFA— 

(1)  Requires  that  the  State  survey 
agency  submit  a  plan  of  correction; 

(2)  Provides  for  training  of  survey 
teams; 

(3)  Provides  technical  assistance  on 
scheduling  and  procedural  policies; 

(4)  Provides  HCFA-directed 
scheduling;  or 

(5)  hiitiates  action  to  terminate  the 
agreement  between  the  Secretary  and 


the  State  under  section  1864  of  the  Act. 
either  in  whole  or  in  part.  

(e)  Reduction  of  FFP.  In  reducing  FFP 
for  inadequate  s\uVey  performance, 
HCFA  uses  the  fbmnia  specified  in 
section  1919(gM3)(C)  of  the  Act,  that  is 
33  percent  multiplied  by  a  fraction — 

(1)  The  numerator  of  which  is  equal 
to  the  total  number  of  residents  in  the 
NFs  that  HCFA  found  to  be 
noncompliant  during  validation  survejrs 
for  that  quarter  and 

(2)  The  denominator  of  which  is  equal 
to  the  total  number  of  residents  in  the 
NFs  in  which  HCFA  conducted 
Validation  surveys  during  that  quarter. 

(f)  Appeal  of  rFP  redaction.  When  a 
Stale  is  dissatisfied  with  HCFA's 
determination  to  reduce  FFP,  the  State 
may  appeal  the  determination  to  the 
Departmental  Appeals  Board,  using  the 
procedures  specified  in  45  CFR  part  16. 

1 488.325    Disclosure  of  results  of  surveys 
and  actMtiM. 

(a)  Information  which  must  be 
provided  to  piAiic.  As  provided  in 
sections  1819(g)(S)8nd  1919(g)(S)  of  the 
Act,  the  following  Information  must  be 
made  available  to  the  public,  upon  the 
public's  request,  by  the  State  or  HCFA 
for  all  siuveys  and  certificptions  of  SNFs 
and  NFs: 

(1)  Statements  of  deficiencies  and 
providers'  comments. 

(2)  A  list  of  isolated  deficiencies  thai 
constitute  no  actual  harm,  with  the 
potential  for  minimal  harm. 

(3)  Approved  plans  of  correction. 

(4)  Statements  that  the  facihty  did  not 
submit  an  acceptable  plan  of  correction 
or  failed  to  comply  with  the  conditions 
of  imposed  remedies. 

(5)  Final  appeal  results. 

(6)  Notice  oi  termination  of  a  facility. 

(7)  Medicare  and  Medicaid  cost 
reports. 

(8)  Names  of  individuals  with  direct 
or  indirect  ownership  interest  in  a  SNF 
or  NF,  as  defined  in  §  420.201  of  this 
chapter. 

(9)  Names  of  individuals  with  direct 
or  indirect  ownership  interest  in  a  SNF 
orNF,  as  defined  in  §420.201  of  this 
chapter,  who  have  been  found  guilty  by 
a  court  of  law  of  a  criminal  offense  in 
violation  of  Medicare  or  Medicaid  law. 

(b)  Charge  to  public  for  information. 
HCFA  and  the  State  may  charge  the 
public  for  specified  services  with 
respect  to  requests  for  information  in 
accordance  with — 

(t)  Section  401.140  of  this  chapter,  for 
Medicare;  or 
(2)  State  procedures,  for  Medicaid. 

(c)  How  public  can  request 
information.  The  public  may  request 
information  in  accordance  with 
disclosure  procedures  specified  in  45 
CFR  part  5. 


(d)  When  informatiom  taott  be 
dacioied.  The  discloaiflig  ageecy  must 
main  available  to  the  piblic,  upcB  the 
public's  request.  infonnatieB  coacemiag 
all  siureys  and  certifications  of  SNFs 
and  NPs,  inchidiBg  statements  of 
deficiencies,  separate  fisting^  of  any 
isolated  deficiencies  that  constitute  no 
actual  harm,  witft  the  potential  for 
minimal  harm,  and  plans  erf  correction 
(which  contain  any  provider  response  to 
the  (reficiency  statement}  within  14 
calerular  days  after  each  item  is  made 
available  to  the  facility. 

(e)  Procedures  for  responding  ta 
requests.  The  procedures  and  time 
periods  for  responding  to  requests  are  in 
accordance  with — 

(1)  Section  401.130  of  this  chapter  for 
documents  maintained  by  HCFA;  and 

(2)  State  procedures  for  documents 
maintained  by  the  State. 

(f)  Information  that  must  be  provided 
to  the  State's  long-term  care 
ombadsmait.  The  State  must  provide 
the  State's  long-term  case  ombudsman 
with  the  following: 

(1)  A  statenoit  of  deficiencies 
reflecting  facility  noncompliance, 
including  a  separate  list  of  isolated 
defidencies  that  constitute  no  harm 
with  the  potential  for  minimal  harm. 

(2)  Reports  of  adverse  actions 
specified  at  §  488.206  imposed  on  a 
facility. 

(3)  Written  response  by  the  provider. 

(4)  A  provider's  request  for  an  appeal 
and  the  results  of  any  appeaL 

(g)  Imfermatioa  which  must  be 
provided  to  State  by  a  facility  with 
substandard  quality  of  care.  (1)  To 
provide  Cor  tbe  notics  to  physicians 
required  under  sections  18l9(g)(5KC) 
and  1919(g)i5)(Q  of  the  Act,  not  later 
than  10  working  days  after  receiving  a 
notice  of  substaadaid  quality  of  care,  a 
SNF  or  NF  must  provide  the  State  with 
a  list  of — 

(i)  Each  resident  in  the  facility  witji 
respect  to  which  such  finding  \m» 
made;  and 

(ii)  The  rtamc  and  address  of  his  or 
her  att«mding  pliysician. 

(2)  Failure  to  disclose  the  infotmerion 
timely  wiH  result  in  termination  of 
participation  or  imposition  of 
alternative  remedies. 

(h)  Information  the  State  mast 
provide  to  attending  physician  and 
State  board.  Net  later  than  20  calender 
days  after  a  SNF  or  NF  complies  with 
peiagr^  (gj  of  this  section,  the  State 
must  provide  written  notice  of  th» 
noncompliance  Uy— 

(1)  The  attending  physician  oCeadi 
resident  in  the  fecility  with  respect  to 
whick  ai  finding  of  substandard  quality 
of  care  was  made;  and 


(2)  The  State  boani  retponaihie  for 
lioannong  the  iscility'^s  admiMstxater. 

(i)  Access  to  im^onaatiatt  by  Stats 
Medicaid  fraud  coatrol  uiuL  The  State 
must  prmride  access  to  any  svoYtj  and 
certification  iniormatioa  imriAtmt^  to  a 
SNF's  or  NF'a  partidpatiaa  in  Medicare 
or  Medicard  upon  whttm  request  by  the 
State  Medicaid  fraud  control  imit 
established  tmder  part  1002.  sabpaxt  C, 
of  this  title,  consistent  widk  current 
State  laws. 

§488.330   Csrtmcation  of  compliance  or 


(a)  Genent  Fufe*—(1}  Responsibility 
for  certificaticm.  (i)  The  State  sorvey 
agency  surveys  all  facilkies  for 
compliance  or  aaocompliance  widi 
requirements  for  leeg  term  care 
facilities.  The  survey  by  die  State  survey 
agency  Btey  be  fieUmeed  by  a  Federal 
validatioB  survey. 

(A)  The  State  cectifi<»  die  ^--ppfitignTe 
or  noncompliance  of  non-State  operated 
NFs.  Regardless  o£  the  State  enftity  doing 
the  certificatioa,  it  is  final,  soccept  la  the 
case  of  a  complaiBt  or  validatioo  survey 
conducted  by  HCFA,  or  HGFA  review  of 
the  State's  fisdtnes. 

(B)  HCFA  certifies  the  CDBsphance  or 
nonconptiance  of  all  State  upentsd 
facilities. 

(C)  The  State  survey  agency  certifies 
the  eomptiaiice  or  nancranplimica  af  a 
non-State  operated  SNF,  s^ifed  to  the 
approval  of  HCFA. 

(D)  The  Stete  survey  agency  cotifies 
compliance  or  aoncompUance  for  • 
dually  participating  SNF/NF.  M  the  case 
of  a  disafreenent  betwen  HCFA  and 
the  State  survey  agency,  a  finding  of 
noncompliance  takes  preosdenoa  over 
that  of  compliance. 

(ii)  In  ^te  ease  of  e'validaitiaa  survey, 
the  Secretny's  determination  as  to  the 
facility's  noncoaipliance  is  binding,  end 
takes  precedence  over  a  certificatioa  of 
compliance  resukii^  frcHn  the  State 
survey. 

(2)  Baaiaforoextification.  (i) 
Certification  by  the  State  is  based  on  the 
survey  ^ency  fimdiags. 

(ii)  Certification  by  HCFA  is  based  on 
either  the  sarvey  agency  findings  (in  the 
case  of  State-operated  facilities^  or.  in 
the  case  of  a  v^idation  survey.  <ni 
HCFA's  own  survey  findings. 

(b>  Effect  of  certification~^il 
Certification  of  compliance.  A 
certification  of  compliaace  constitutes  a 
determination  that  the  facility  is  in 
substantial  compliance  and  is  ehgibie  to 
participate  in  Medicaid  as  a  NF.  or  in 
Medicare  as  a  SNF,  or  in  Medicare  and 
Medicaid  as  a  dually  {participating 
facihty. 

(2)  Catificatioa  of  nortcomptiance.  A 
certificatioit  of  noncemphance  requires 


denial  of  pazticipatian  for  prospsctive 
providers  and  oiibrceaieBt  action  for 
ciurent  providera  in  accordance  with 
subpart  Fof  dus  pwt.  Enfaicetnent 
action  rasst  include  one  of  the 
following: 

(i)  Terrainatiim  of  any  Medicare  or 
Medicaid  provider  agreements  that  are 
in  effect 

(n)  Application  of  alternetive 
remedies  instead  of,  or  in  addition  to, 
termination  procedures. 

(c)  Notice  of  certification  of 
noncompHonce  and  resulting  action. 
The  notice  of  certification  of 
ncmcompliance  is  sent  in  accordance 
with  the  timeframes  specified  hi 

§  488.402(f),  and  resulting  action  is 
issued  by  HCFA,  ejicept  when  the  State 
is  taking  the  action  for  a  non-State 
operated  NF. 

(d)  Coatent  of  notice  of  certification  of 
noncompliance.  The  notice  of 
certification  of  mmcompKance  is  sent  in 
accordance  with  the  tiraefranies 
specified  in  §  488.402(f)  and  includes 
iitformation  on  all  of  the  following: 

(1)  Nature  of  noncomprlrmce. 

(2)  Any  altemative  ranedies  to  be 
imposed  uader  subpart  F  of  this  part. 

(3)  Any  terminatioR  or  denial  of 
participation  action  to  be  taken  under 
this  part. 

(4)  Tbe  appeal  rights  available  to  the 
facility  luider  this  part. 

(5)  'Tineframes  to  be  net  by  the 
provider  and  certifying  agency  with 
regard  to  each  of  the  enfcvcement 
actions  at  appeal  pfocednres  addiessed 
in  the  notice. 

(e)  Appeals.  (l>Notwitil6(ai(&igaBy 
prevision  of  State  law,  die  State  must 
impose  remedies  proaaptly  oa  any 
provider  of  services  partidpeting  in  the 
Medicaid  program — 

(i)  After  promptly  notifying  the 
facility  of  the  deficiencies  and 
impending  remedy  or  remedies;  and 

(ii)  Except  for  cmt  money  penalties, 
during  the  pendency  of  any  hearing  that 
may  be  requested  by  the  provider  of 
services. 

(2)  HCFA  imposes  remedies  promptfy 
on  any  provider  of  services  participating 
in  the  Medicare  or  Medicaid  program  or 
any  provider  of  services  participating  in 
both  the  Medicare  and  Medicaid 
programs — 

(i)  After  promptly  notifying  the 
facility  of  the  deficiendes  and 
impending  remedy  or  remedies;  and 

(h)  Except  for  civil  money  penalties, 
during  any  pending  hearing  that  may  be 
requested  by  the  provider  of  services. 

(3)  The  provisions  of  part  498  of  this 
chapter  apply  when  the  following 
providers  request  a  hearing  on  a  denial 
of  partidpetion,  or  certification  of 
noncompliance  feeding  to  an 
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enforcement  remedy  (including 
termination  of  the  provider  agreement), 
except  State  monitoring: 

(i)  Ail  State-operated  bcilities; 

(ii)  SNFs  and  dually  participating 
SNF/NFt:  and 

(iii)  Any  other  {aciUties  subfect  to  a 
HCFA  validation  survey  or  HCFA 
review  of  the  State's  Hndings. 

(4)  The  provisions  of  part  431  of  this 
chapter  apply  when  a  non-State 
operated  Medicaid  NF,  which  has  not 
received  a  HCFA  validation  survey  or 
HCFA  review  of  the  State's  findings, 
requests  a  hearing  on  tiie  State's  denial 
of  participation,  termination  of  provider 
agreement,  or  certification  of 
noncompUance  leading  to  an  alternative 
remedy,  except  State  monitoring. 

(f)  Provider  agreements.  HCFA  or  the 
Medicaid  agency  may  execute  a 
provider  agreement  when  a  prospective 
provider  is  in  substantial  compliance 
with  all  the  requirements  for 
participation  for  a  SNF  or  NF. 
respectively. 

(gj  Special  rules  for  Federal  validation 
surveys.  (1)  HCFA  may  make 
independent  certifications  of  a  NF's. 
SNF's,  or  dually  participating  facility's 
noncompliance  based  on  a  HCFA 
vaUdation  survey. 

(2)  HCFA  issues  the  notice  of  actions 
affecting  facilities  for  which  HCFA  did 
vahdation  surveys. 

(3)  For  non-State-operated  NFs  and 
non-State-operated  dually  participating 
facilities,  any  disagreement  between 
HCFA  and  the  State  regarding  the 
timing  and  choice  of  remedies  is 
resolved  in  accordance  with  $  488.452. 

(4)  Either  HCFA  or  the  survey  agency, 
at  HCFA's  option,  may  revisit  the 
facility  to  ensure  that  corrections  are 
made. 

f  46S.331    Inf onnal  (teputa  resolutkin. 

(a)  Opportunity  to  refute  survey 
findings.  (1)  For  non-Federal  surveys, 
the  State  must  offer  a  facility  an 
informal  opportunity,  at  the  faciUty's 
request,  to  dispute  survey  findings  upon 
the  facility's  receipt  of  the  official 
statement  of  deficiencies. 

(2)  For  Federal  surveys,  HCFA  offers 
a  f^iUty  an  informal  opportunity,  at  the 
facility's  request,  to  dispute  survey 
findings  upon  the  facility's  receipt  of 
the  ofiiciai  statement  of  deficiencies. 

(b)(1)  Failure  of  the  State  or  HCFA.  as 
appropriate,  to  complete  informal 
dispute  resolution  timely  cannot  delay 
the  effective  date  of  any  enforcement 
action  asainst  the  facility. 

(2)  A  raciUty  may  not  seek  a  delay  of 
any  enforcement  action  against  it  on  the 
grounds  that  informal  dispute  resolution 
has  not  been  completed  before  the 
efEactive  date  of  the  enforcement  action. 


(c)  If  a  provider  is  subsequently 
successfiu.  during  the  informal  cUspute 
resolution  process,  at  demonstrating 
that  deficiencies  should  not  have  been 
cited,  the  deficiencies  are  removed  from 
the  statement  of  deficiencies  and  any 
enforcemMit  actions  imposed  solely  as  a 
result  of  those  cited  deficiencies  are 
rescinded. 

(d)  Notification.  Upon  request.  HCFA 
does  and  the  State  must  provide  the 
facility  With  written  notification  of  the 
informal  dispute  resolution  process. 

|4atJ32   InveeUgation  of  complaints  of 
violations  and  monitoring  of  compliance. 

(a)  Investigation  of  complaints.  (1) 
The  State  survey  agency  must  establish 
procedures  and  maintain  adequate  staff 
to  investigate  complaints  of  violations  of 
participation  requirements. 

(2)  Ine  State  survey  agency  takes 
appropriate  precautions  to  protect  a 
complainant's  anonymity  and  privacy,  if 
possible. 

(3)  If  arrangements  have  been  made 
with  other  State  components  for 
investigation  of  complaints,  the  State 
must  have  a  means  of  communicating 
information  among  appropriate  entities, 
and  the  State  survey  agency  retains 
responsibility  for  the  investigation 
process. 

(4)  If.  after  investigating  a  complaint, 
the  State  has  reason  to  believe  that  an 
identifiable  individual  neglected  or 
abused  a  resident,  or  misappropriated  a 
resident's  property,  the  State  survey 
agency  must  act  on  the  complaint  in 
accordance  with  §  488.335. 

(b)  On-site  monitoring.  The  State 
survey  agency  conducts  on-site 
monitoring  on  an  as  necessary  basis 
when — 

(1)  A  facility  is  not  in  substantial 
compliance  with  the  requirements  and 
is  in  the  process  of  correcting 
deficiencies: 

(2)  A  faciUty  has  corrected 
deficiencies  and  verification  of 
continued  substantial  compliance  is 
needed:  or 

(3)  The  survey  agency  has  reason  to 

auestion  the  substantial  compliance  of 
le  facility  with  a  requirement  of 
participation. 

(c)  Composition  of  the  investigative 
team.  A  State  may  use  a  specialized 
team,  which  may  include  an  attorney, 
auditor  and  appropriate  health 
professionals,  to  identify,  survey,  gather 
and  preserve  evidence,  and  administer 
remedies  to  noncompliant  faciUties. 

{4MJ34    EdueationsI  programs. 

A  State  must  conduct  periodic 
educational  programs  for  the  staff  and 
residents  (and  their  representatives)  of 
SNFs  and  NFs  in  order  to  present 


current  regulations,  procedures,  and 
policies  on  the  survey,  certification  and 
enforcement  process  under  this  subpart 
and  subpart  F  of  this  part. 

1488.335    Action  on  complaints  of  resident 
nsglsct  and  abuaSi  and  misippropflwllon  of 


(a)  Investigation.  (1)  The  State  must 
review  all  allegations  of  resident  neglect 
and  abuse,  and  misappropriation  of 
resident  property  and  follow  procedures 
specified  in  §  488.332. 

(2)  If  there  is  reason  to  believe,  either 
through  oral  or  written  evidence  that  an 
individual  used  by  a  fadlity  to  provide 
services  to  residents  could  have  abused 
or  neglected  a  resident  or 
misappropriated  a  resident's  property, 
the  State  must  investigate  the  allegation. 

(3)  The  State  must  have  written 
procedures  for  the  timely  review  and 
investigation  of  allegations  of  resident 
abuse  and  neglect,  and 
misappropriation  of  residentproperty. 

(b)  Source  of  complaints.  The  State 
must  review  all  allegations  regardless  of 
their  source. 

(c)  Notification — (1)  Individuals  to  be 
notified.  U  the  State  makes  a 
preliminary  determination,  based  on 
oral  or  written  evidence  and  its 
investigation,  that  the  abuse,  neglect  or 
misappropriation  of  property  occurred, 
it  must  notify  in  writing — 

(i)  The  individuals  impUcated  in  the 
investigation;  and 

(ii)  The  current  administrator  of  the 
faciUty  in  which  the  incident  occurred. 

(2)  Timing  of  the  notice.  The  State 
must  notify  the  individuals  specified  in 
paragraph  (c)(1)  of  this  section  in 
writing  within  10  working  days  of  the 
State's  investigation. 

(3)  Contents  of  the  notice.  The  notice 
must  include  the — 

(i)  Nature  of  the  allegation(s): 

(ii)  Date  and  time  of  the  occurrence: 

(iii)  Right  to  a  hearing; 

(iv)  Survey  agency's  intent  to  report 
the  substantiated  findings  in  writing, 
once  the  individual  has  had  the 
opportunity  for  a  hearing,  to  the  nurse 
aide  registry  or  appropriate  licensure 
authority; 

(v)  Fact  that  the  individual's  failure  to 
request  a  hearing  in  writing  within  30 
days  fi-om  the  date  of  the  notice  will 
result  in  the  survey  agency  reporting  the 
substantiated  findings  to  the  nurse  aide 
registry  or  appropriate  licensure 
authority. 

(vi)  Consequences  of  waiving  the  right 
to  a  hearing: 

(vii)  Consequences  of  a  finding 
through  the  hearing  process  that  the 
alleged  resident  abuse  or  neglect,  or 
misappropriation  of  resident  property 
did  occur;  and 


(viii)  Fact  tkal  tbe  JadirrriHrf  has  tbe 
ri^t  t»be  ispseseiitod  by  aB  attaan^  at 
the  individasl's  vma  ntftmrn. 

nnirt  rrTplnfti  Ihii  hiiiiian  iii  lliii 
hearing  aacBsd  wUkka  120dBys  frooi  the 
day  it  laceives  the  request  km  a  hearing. 

(2)  The  State  most  hofd  the  hearing  at 
a  reasonable  place  and  time  convenient 
for  the  mtfividual. 

(ej  Factors  beyond  the  indrviduats 
control.  A  State  must  not  make  a  finding 
that  an  individual  has  neglected  a 
resident  if  the  individual  demonstrates 
that  such  neglect  was  caused  by  factors 
beyond  the  control  of  the  individual. 

(f)  Report  offiadiags.  If  the  finding  is, 
that  the  individuai  has  neglected  or 
abused  a  resident  or  misappropriated 
resident  property  or  if  dw  individual 
waives  the  right  to  a  V»*«rtiig^  the  Slate 
survey  agency,  which  maj  not  detegate 
this  letfwnsibtMty,  must  report  the 
findings  in  writing  within  1ft  woriung 
days  to— 

(1)  The  indiriduah 

(2)  The  current  administrator  of  the 
facility  in  which  the  incident  occiured: 
and 

(3)  The  administrator  of  the  Gadlity 
that  currently  employs  the  individual,  if 
different  than  the  fiaciH^  ia  which  the 
incident  occuned; 

(4)  The  liceasiBg  authority  fas 
individu^  used  by  the  iadlity  other 
than  nurse  aides,  if  a^ppticthle;  and 

(5)  The  nurse  aide  registry  for  muse 
aides.  The  findings  must  be  inctodad  in 
the  registry  widiin  lO  woricing  days  of 
the  findings,  in  accordasee  with 

§  483.156(c)  of  this  chapter. 

(g)  Contents  and  retention  of  report  of 
finding  to  the  nurse  aide  registry.  (1) 
The  report  of  finding  must  include 
information  in  accordance  with 

§  483.156(c)  of  this  chapter. 

(2)  The  survey  agency  must  retain  the 
infonnation  as  specified  in  paragraph 
(g}(ll  of  this  section,  in  accordance  with 
the  procedures  specified  in  §483. 156(c) 
of  this  chapter. 

(h)  Survey  agency  responaibdity.  (1 ) 
The  survey  agency  mnst  promptly 
review  the  tesuhs  of  all  complaint 
investigations  md  determine  whethn  or 
not  a  facihty  has  violated  any 
requireraents'in  part  483,  subpart  B  of 
this  chapter. 

(2)  If  a  fecility  is  not  in  substantial 
compliance  with  the  requirements  in 
part  483,  subpart  B  of  this  chapter,  the 
survey  agency  initiates  appropriate 
actions,  as  specified  in  subpart  F  of  this 
part 

5.  A  new  subpart  F  is  added  to  read 
as  follows: 


SulipartF- 
FOr  Long-Tana 

488.400    Statutory  basis. 
46aMn.    DefiaitioM. 
488.402    General  provisions. 
488.404    Factors  to  be  considered  in 

selecting  reaMdioL 
488.406    Availalsk  ventHes. 
488.408    Selection  of  remedies. 
488.410    Action  whes  thus  ia  iaimediate 

jeopardy. 

488.412    Action  when  there  is  no  immetHate 
jeopardy. 

488.414  Aclioo  wImb  iher*  »  rep— aid 
substandard  ynJHy  at  i 

488.415  Tenponrfi 

488.417  DmakaitafmyjammtarMnn* 
admissions. 

488.418  Secretarial  authority  to  deny  ail 
payments. 

488.42Z    State  monitoring 

488.424  Directed  plan  of  correctioo. 

488.425  Directed  inservice  training. 

488.426  aosureofafacifityoriransibrof 
resideDls.  or  botli. 

488.430    QvU  money  ptoskies:  Basts  fior 

imposing  penalty. 
488.432    Chrii  moaey  penaitics:  Whm 

peaalty  is  coUectML 
488.434    Qvil  mooey  penalties:  Notice  of 

penalty. 
488.436    Civilmoney  penalties:  Waiver  of 

hearing,  reduction  of  penalty  amount 
488.438    Crvil  money  penalties:  Amount  of 

penalty. 
488.440    Gvil  moeey  penalties:  Effectiw 

date  and  duration  of  pcaaky. 
488.442    Qvil  money  penalties:  Due  dale  tat 

payment  of  peaalty. 
488.444    Civil  money  penalties:  Settkmeirt 

of  penalties. 
488.450    Continuation  of  payments  to  a 

fecility  with  deficiencies. 
488.452    State  and  Federal  disagreements 

invofving  findings  not  in  agreement  in 

non-State  operated  NFs  and  dually 

participating  facilities  wl^en  titers  is  no 

immediale  jeopanfy. 
488.454    Duratioa  of  iwnedics. 
488.456    Termination  of  provider  agreement. 

Subpart  F—Enforcemant  Of 
Compliance  for  Long-Term  Cars 
FadUttes  with  Deficiencies 

{488.400    statutory  t>asis. 

Sections  1819(h)  and  1919(h)  of  the 
Act  specify  remedies  that  may  be  used 
by  the  Secretary  or  the  State 
respectively  when  a  SNF  or  a  NF  is  not 
in  substantial  compliance  with  the 
requirements  for  participation  in  the 
Medicare  and  Medicaid  programs. 
These  sections  also  provide  for  ensuring 
prompt  compliance  sad  specify  that 
these  remedies  are  in  addition  to  any 
others  available  under  State  or  Federal 
law.  and,  except  for  civil  money 
penalties,  are  imposed  prior  to  the 
conduct  of  a  hearing. 


f48M0t 

As  used  in  tins  subpart — 

New  admission  means  a  resident  who 
is  admitted  to  the  bcihty  od  or  after  the 
effective  date  of  a  denial  of  poynanl 
remedy  and,  if  pcewieuaiy  — ^mittrd.  has 
been  diachaz^sd  befere  that  efiective 
date.  Residents  admiMsd  before  the 
eCfacttve  date  of  the  dei^d  ai  payment, 
and  taking  temporary  leawB,  ae  Bol 
considered  new  admassiens,  nor  subject 
to  the  denial  of  payment. 

Pion  (^  correction  means  a  plan 
devekiped  by  tbe  facility  and  approved 
by  the  certifying  agency  which  describes 
the  actions  dw  facility  will  take  to 
correct  deficiencies  uid  specifies  the 
dale  by  which  those  deficieacies  will  be 
corrected. 

1488.402    General  provisions. 

(a)  Purpose  of  remedies.  The  purpose 
of  remedies  is  to  ensure  prompt 
compliance  with  program  requirements. 

(b)  Basis  for  imposition  ana  duration 
of  remedies.  When  HCFA  or  the  State 
chooses  to  apply  one  or  more  reme<fies 
specified  in  §  488.406,  the  remedies  are 
applied  on  the  basis  of  noncompfiance 
found  during  surveys  conducted  by 
HCFA  or  by  the  survey  agency. 

(c)  Number  of  remedies.  HCFA  or  the 
State  may  apply  one  or  more  remedies 
for  each  deficiency  constituting 
noncompliance  or  for  all  deficiencies 
constituting  noncompliance. 

(d)  Plan  of  correction  requirement  (1) 
Except  as  specified  in  paragraph  (d)(24 
of  this  section,  regardless  of  which 
remedy  is  applied,  each  fiKility  that  has 
deficiencies  with  respect  to  program 
requirements  must  submit  a  plan  of 
correction  for  approval  by  HCFA  or  the 
survey  agency. 

(2)  Isofatea  deficiencies.  A  facility  is 
not  required  to  submit  a  plan  of 
correction  when  it  has  deficiencies  that 
are  isolated  and  have  a  potential  for 
minimal  harm,  but  no  actiial  harm  has 
occurred. 

(e)  Disagreement  regarding  remedies. 
If  the  State  and  HCFA  disagree  on  the 
decision  to  impose  a  remech',  the 
disagreement  is  resolved  in  accordance 
with  §488.452. 

(0  Notification  requirements — {l)Atf 
facilities  other  than  non-State  operated 
NFs.  Except  when  the  State  is  taking 
action  against  a  non-State  operated  NF. 
HCFA  gives  the  provider  nofice  of  the 
remedy,  including  tbe — 

(i)  Nature  of  the  noncompliance; 

(ii)  Which  remedy  is  imposed; 

(iii)  Efiiective  date  of  the  remedy;  and 

(iv)  Ri^  to  appeal  the  determnsation 
leading  to  the  remedy. 

(2)  Non-State  operated  NF.  When  a. 
State  is  taking  action  against  a  non-Sta:e 
operated  NF,  the  States  notice  must 
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include  the  same  information  required 
by  HCFA  in  paragraph  (0(1)  of  this 
section. 

(3)  Immediate  ieopardy^2  day  notice. 
Except  for  civil  money  pMnalties  and 
State  monitoring  imposed  when  there  is 
immediate  jeopardy,  for  all  remedies 
specified  in  S  488.406  imposed  when 
there  is  immediate  jeopaidy.  the  notice 
must  be  given  at  least  2  calendar  days 
before  the  effective  date  of  the 
enforcement  action. 

(4)  No  immediate  jeopardy— IS  day 
notice.  Except  for  civil  money  penalties 
and  State  monitoring,  notice  must  be 
given  at  least  15  calendar  days  before 
the  effective  date  of  the  enforcement 
action  in  situations  in  which  there  is  no 
immediate  jeopardy. 

(5)  Latest  date  of  enforcement  action. 
The  2  and  15-day  notice  periods  begin 
when  the  facility  receives  the  notice, 
but,  in  no  event  will  the  effective  date 
of  the  enforcement  action  be  later  than 
20  calendar  days  after  the  notice  is  sent. 

(6)  Civil  money  penalties.  For  civil 
money  penalties,  the  notices  must  be 
given  in  accordance  with  the  provisions 
of  §§488.434  and  488.440. 

'  (7)  State  monitoring — immediate 
jeopardy.  For  State  monitoring  imposed 
when  there  is  immediate  jeopardy,  no 
prior  notice  is  required. 

1488.404    Factors  to  be  conslderad  in 
eelectlnQ  ramediea. 

(a)  Initial  assessment.  In  order  to 
select  the  appropriate  remedy,  if  any,  to 
apply  to  a  facility  with  deHciencies, 
HCFA  and  the  State  determine  the 
seriousness  of  the  deficiencies. 

(b)  Determining  seriousness  of 
deficiencies.  To  determine  the 
seriousness  of  the  deficiency.  HCFA 
considers  and  the  State  must  consider  at 
least  the  following  factors: 

(1)  Whether  a  facility's  deficiencies 
constitute — 

(i)  No  actual  harm  with  a  potential  for 
minimal  harm; 

(ii)  No  actual  harm  with  a  potential 
for  more  than  minimal  harm,  but  not 
immediate  jeopardy; 

(iii)  Actual  harm  that  is  not 
immediate  jeopardy;  or 

(iv)  Immediate  jeopardy  to  resident 
health  or  safety. 

(2)  Whether  the  deficiencies — 
(i)  Are  isolated: 

(ii)  Constitute  a  pattern;  or 
(iii)  Are  widespread. 

(c)  Other  factors  which  maybe 
considered  in  choosing  a  remedy  within 
a  remedy  category.  Following  the  initial 
assessment.  HCFA  and  the  State  may 
consider  other  factors,  which  may 
include,  but  are  not  hmited  to  the 
follotving: 


(1)  The  relationship  of  the  one 
deficiency  to  other  deficiencies 
resulting  in  noncompliance. 

(2)  The  facility's  prior  history  of 
noncompliance  in  general  and 
specifically  with  reference  to  the  cited 
deficiencies. 

§488.406    AwaflaWe  rsmadtos. 

(a)  General.  In  addition  to  the  remedy 
of  termination  of  the  provider 
agreement,  the  following  remedies  are 
available: 

(1)  Temporary  management: 

(2)  Denial  of  payment  including — 
(i)  Denial  of  payment  for  all 

individuals,  imposed  by  HCFA.  to  a — 

(A)  Skilled  nursing  facility,  for 
Medicare; 

(B)  State,  for  Medicaid;  or 

(ii)  Denial  of  payment  for  all  new 
admissions; 

(3)  Civil  money  penalties; 

(4)  State  monitoring; 

(5)  Closure  of  the  facility  by  the  State 
in  emergency  situations  or  transfer  of 
residents,  or  both; 

(6)  Directed  plan  of  correction; 

(7)  Directed  in-service  training;  and 
(8>  Alternative  or  additional  State 

remedies  approved  by  HCFA. 

(b)  Remedies  that  must  be  established. 
At  a  minimum,  the  State  must  establish 
the  following  remedies  or  approved 
alternatives  to  the  following  remedies: 

(1)  Termination  of  the  provider 
agreement. 

(2)  Temporary  management. 

(3)  Denial  of  payment  for  new 
admissions. 

(4)  Qvil  money  penalties. 

(5)  Closure  of  the  facility  in 
emergency  sitiiations  or  transfer  of 
residents,  or  both. 

(6)  State  monitoring. 

(c)  State  plan  requirement.  If  a  State 
wishes  to  use  remedies  for 
noncompliance  that  are  either 
additional  or  alternative  to  those 
specified  in  paragraphs  (a)  or  (b)  of  this 
section,  it  must — 

(1)  Specify  those  remedies  in  the  State 
plan;  and 

(2)  Demonstrate  to  HCFA's 
satisfaction  that  those  remedies  are  as 
efiiective  as  the  remedies  listed  in 
paragraph  (a)  of  this  section,  for 
deterring  noncompliance  and  correcting 
deficiencies. 

(d)  State  remedies  in  dually 
participating  facilities.  If  the  State's 
remedy  is  unique  to  the  State  plan  and 
has  been  approved  by  HCFA,  then  that 
remedy,  as  imposed  by  the  State  under 
its  Medicaid  authority,  may  be  imposed 
by  HCFA  against  the  Medicare  provider 
agreement  of  a  dually  participating 
facility. 


(a)  Categories  of  remedies.  In  this 
section,  the  remedies  specified  in 

§  488.406(a)  are  grouped  into  categories 
and  applied  to  deficiencies  according  to 
how  serious  the  noncompliance  is. 

(b)  Application  of  remedies.  After 
considering  the  factors  s{>ecified  in 

§  488.404,  as  applicable,  if  HCFA  and 
the  State  choose  to  impose  remedies,  as 

!>rovided  in  paragraphs  (c)(1),  (d)(1)  and 
e)(l)  of  this  section,  for  fiacility 
noncompliance,  instead  of,  or  in 
addition  to,  termination  of  the  provider 
agreement,  HCFA  does  and  the  State 
must  follow  the  criteria  set  forth 
paragraphs  (c)(2),  (d)(2),  and  (e)(2)  of 
this  section,  as  applicable. 

(c)  Category  2.  (1)  Category  1  remedies 
include  the  fbllowing: 

(i)  Directed  plan  of  correction, 
(ii)  State  monitoring. 

iiii)  Directed  in-service  training. 
2)  HCFA  or  the  State  must  apply  one 
or  more  of  the  remedies  in  Category  1 
when  there — 

(i)  Are  isolated  deficiencies  that 
constitute  no  actual  harm  with  a 
potential  for  more  than  minimal  harm 
but  not  immediate  jeopardy;  or 

(ii)  Is  a  pattern  ot  deficiencies  that 
constitutes  no  actual  harm  with  a 
potential  for  more  than  minimal  harm 
but  not  immediate  jeopardy. 

(3)  Except  when  the  facility  is  in 
substantial  compliance,  HCFA  or  the 
State  may  apply  one  or  more  of  the 
remedies  in  Category  1  to  any 
deficiency. 

(d)  Category  2.  (1 )  Category  2 
remedies  include  the  following: 

(i)  Denial  of  payment  for  new 
admissions. 

(ii)  Denial  of  payment  for  all 
individuals  imposed  only  by  HCFA. 

(iii)  Civil  money  penalties  of  $50- 
3,000  per  day. 

(2)  HCFA  applies  one  or  more  of  the 
remedies  in  Category  2,  or.  except  for 
denial  of  payment  for  all  individuals, 
the  State  must  apply  one  or  more  of  the 
remedies  in  Category  2  when  there  are — 

(i)  Widespread  deficiencies  that 
constitute  no  actual  harm  with  a 

Eotential  for  more  than  minimal  harm 
ut  not  immediate  jeopardy;  or 
(ii)  One  or  more  deficiencies  that 
constitute  actual  hann  that  is  not 
immediate  jeopardy. 

(3)  Except  wnen  the  fadUty  is  in 
substantial  compliance,  HCFA  or  the 
State  may  apply  one  or  more  of  the 
remedies  in  Category  2  to  any 
deficiency. 

(e)  Category  3.  (1)  Category  3  remedies 
include  the  following: 

(i)  Temporary  management, 
(ii)  Immediate  termination, 
(iii)  Civil  money  penalties  of  S3,050- 
$10,000  per  day. 


(2)  When  there  are  one  or  more 
deficiencies  that  constitute  immediate 
jeopardy  to  resident  health  or  safety — 

(i)  HQ^A  does  and  the  State  must  do 
one  or  both  of  the  following: 

(A)  Impose  temporary  management;  or 

(B)  Terminate  the  provider  agreement; 
(ii)  HCFA  and  the  State  may  impose 

a  civil  money  penalty  of  $3,050-$!  0,000 
per  day,  in  addition  to  imposing  the 
remedies  specified  in  paragraph  (e)(2)(i) 
of  this  section. 

(3)  When  there  are  widespread 
deficiencies  that  constitute  actual  harm 
that  is  not  immediate  jeopardy,  HCFA 
and  the  State  may  impose  temporary 
management,  in  addition  to  Category  2 
remedies. 

(f)  P7an  of  correction.  (1)  Except  as 
specified  in  paragraph  (F)(2)  of  this 
section,  each  facility  that  has  a 
deficiency  with  regard  to  a  requirement 
for  long  term  care  facilities  must  submit 
a  plan  of  correction  for  approval  by 
HCFA  or  the  State,  regardless  of — 

(i)  Which  remedies  are  imposed;  or 

(ii)  The  seriousness  of  the 
deficiencies. 

(2)  When  there  are  only  isolated 
deficiencies  that  HCFA  or  the  State 
determines  constitute  no  actual  harm 
with  a  potential  for  minimal  harm,  the 
facility  need  not  submit  a  plan  of 
correction. 

(g)  Appeal  of  a  certification  of 
noncompliance.  (1)  A  fiacility  may 
appeal  a  certification  of  noncompliance 
leading  to  an  enforcement  remedy. 

(2)  A  facility  may  not  appeal  the 
choice  of  remedy,  including  the  factors 
considered  by  HCFA  or  the  State  in 
selectingthe  remedy,  specified  in 
§488.404. 

f  488.41 0    ActkM)  wtian  thers  is  Immediate 
Jeopardy. 

(a)  If  there  is  immediate  jeopardy  to 
resident  health  or  safety,  the  State  must 
(and  HCFA  does)  either  terminate  the 
provider  agreement  within  23  calendar 
days  of  the  last  date  of  the  survey  or 
appoint  a  temporary  manager  to  remove 
the  immediate  jeopardy,  l^e  rules  for 
appointment  of  a  temporary  manager  in 
an  immediate  jeopardy  situation  are  as 
follows: 

(1)  HCFA  does  and  the  State  must 
notify  the  faciUty  that  a  temporary 
manager  is  bein^  appointed. 

(2)  If  the  fadhty  fails  to  relinquish 
control  to  the  temporary  manager, 
HCFA  does  and  the  State  must 
terminate  the  provider  agreement  within 
23  calendar  days  of  the  last  day  of  the 
survey,  if  the  immediate  jeopardy  is  not 
removed.  In  these  cases.  State 
monitoring  may  be  imposed  pending 
termination. 

(3)  If  the  facility  relinquishes  control 
to  the  temporary  manager,  the  State 


must  (and  HCFA  does)  notify  the  fadUty 
that,  unless  it  removes  the  immediate 
jeopardy,  its  provider  agreement  will  be 
terminated  within  23  calendar  days  of 
the  last  day  of  the  siuvey. 

(4)  HCFA  does  and  the  State  must 
terminate  the  provider  agreement  within 
23  calendar  days  of  the  last  day  of 
survey  if  the  immediate  jeopardy  has 
not  been  removed. 

(b)  HCFA  or  the  State  may  also 
impose  other  remedies,  as  appropriate. 

(c)(1)  In  a  NF  or  dually  participating 
facility,  if  either  HCFA  or  the  State  finds 
that  a  facility's  noncompliance  poses 
immediate  jeopardy  to  resident  health 
or  safety,  HCFA  or  the  State  must  notify 
the  other  of  such  a  finding. 

(2)  HCFA  will  or  the  State  must— 

(i)  Take  immediate  action  to  remove 
the  jeopardy  and  correct  the 
noncompliance  through  temporary 
management;  or 

(ii)  Terminate  the  facility's 
partidpation  under  the  State  plan.  If 
this  is  done,  HCFA  will  also  terminate 
the  fadlity's  participation  in  Medicare  if 
it  is  a  dually  participating  facility. 

(d)  The  State  must  provide  for  the  safe 
and  orderly  transfer  of  residents  when 
the  facility  is  terminated. 

(e)  If  the  immediate  jeopardy  is  also 
substandard  quality  of  care,  the  State 
survey  agency  must  notify  attending 
physidans  and  the  State  board 
responsible  for  licensing  the  fadlity 
administrator  of  the  finding  of 
substandard  quality  of  care,  as  specified 
in  §  488.325(h). 

§488.412    Action  wtian  there  ia  no 
immediata  Jeopardy. 

(a)  If  a  fadlity's  deficiencies  do  not 
pose  immediate  jeopardy  to  residents' 
health  or  safety,  and  the  fadlity  is  not 
in  substantial  compUance,  HCFA  or  the 
State  may  terminate  the  fadlity's 
provider  agreement  or  may  allow  the 
facility  to  continue  to  participate  for  no 
longer  than  6  months  from  the  last  day 
of  the  survey  if— 

(1)  The  State  siuvey  agency  finds  that 
it  is  more  appropriate  to  impose 
alternative  remedies  than  to  terminate 
the  facility's  provider  agreement; 

(2)  The  State  survey  agency  has 
submitted  a  plan  of  correction  approved 
by  HCFA;  and 

(3)  The  facility  in  the  case  of  a 
Medicare  SNF  or  the  State  in  the  case 
of  a  Medicaid  NF  agrees  to  repay  to  the 
Federal  government  payments  received 
after  the  last  day  of  the  survey  that  first 
identified  the  defidencies  if  corrective 
action  is  not  taken  in  accordance  with 
the  approved  plan  of  correction. 

(b)  If  a  facility  does  not  meet  the 
criteria  for  continuation  of  pa3rment 
under  paragraph  (a)  of  this  section. 


HCFA  will  and  the  State  must  terminate 
the  faciUty's  provider  agreement. 

(c)  HCFA  does  and  the  State  must 
deny  payment  for  new  admissions  when 
a  facility  is  not  in  substantial 
compliance  3  months  after  the  last  day 
of  the  survey. 

(d)  HCFA  terminates  the  provider 
agreement  for  SNFs  and  NFs.  and  stops 
FFP  to  a  State  for  a  NF  for  which 
participation  was  continued  under 
paragraph  (a)  of  this  section,  if  the 
facihty  is  not  in  substantial  compliance 
vnthin  6  months  of  the  last  day  of  the 
survey. 

§  488.41 4    Action  wtian  ttiere  is  repeated 
substandard  quality  of  care. 

(a)  General.  If  a  facility  has  been 
found  to  have  provided  substandard 
quality  of  care  on  the  last  three 
consecutive  standard  surveys,  as 
defined  in  §  488.305,  regardless  of  other 
remedies  provided — 

(1)  HCFA  imposes  denial  of  payment 
for  all  new  admissions,  as  specified  in 
§488.417,  or  denial  of  all  payments,  as 
spedfied  in  §  488.418; 

(2)  The  State  must  impose  denial  of 
payment  for  all  new  admissions,  as 
spedfied  in  §488.417;  and 

(3)  HCFA  does  and  the  State  survey 
agency  must  impose  State  monitoring, 
as  specified  in  §  488.422,  until  the 
facility  has  demonstrated  to  the 
satisfaction  of  HCFA  or  the  State,  that  it 
is  in  substantial  compliance  with  all 
requirements  and  will  remain  in 
substantial  compliance  with  all 
requirements. 

(b)  Repeated  noncompliance.  For 
purposes  of  this  section,  repeated 
noncompUance  is  based  on  the  repeated 
finding  of  substandard  quality  of  care 
and  not  on  the  basis  that  the  substance 
of  the  deficiency  or  the  exact  tag 
number  for  the  defidency  was  repeated. 

(c)  Standard  surveys  to  which  this 
provision  applies.  Standard  surveys 
completed  by  the  State  siuvey  agency 
on  or  after  October  1, 1990,  are  used  to 
determine  whether  the  threshold  of 
three  consecutive  standard  surveys  is 
met. 

(d)  Program  participation.  (1)  The 
determination  that  a  certified  facility 
has  repeated  instances  of  substandard 
quality  of  care  is  made  without  regard 
to  any  variances  in  the  fadUty's 
program  partidpation  (that  is,  any 
standard  survey  completed  for 
Medicare,  Medicaid  or  both  programs 
will  be  considered). 

(2)  Termination  would  allow  the 
count  of  repeated  substandard  quality  of 
care  surveys  to  start  over. 

(3)  Change  of  ownership,  (i)  A  fadlity 
may  not  avoid  a  remedy  on  the  basis 
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that  it  underwMit  a  change  of 
o%vnership. 

(it)  In  a  facility  that  hat  undargone  a 
change  of  ownerahip,  HCFA  does  not 
and  the  State  may  not  restart  the  count 
of  repeated  substandard  quality  of  care 
surveys  unless  the  new  owner  can 
demonstrate  to  the  satisfaction  of  HCFA 
or  the  State  that  the  poor  past 
performance  no  longer  is  a  foctor  due  to 
the  change  in  ownership. 

(e)  Facility  alleges  corrections  or 
achieves  compliance  after  repeated 
substandard  quality  of  care  is  identified. 
(1)  If  a  penalty  is  imposed  for  repeated 
substandard  quality  of  care,  it  will 
continue  until  the  facility  has 
demonstrated  to  the  satisfection  of 
HCFA  or  the  State  that  it  is  in 
substantial  compUance  with  the 
requirements  and  that  it  will  remain  in 
substantial  compliance  with  the 
reqnirements  for  a  period  of  time 
specified  by  HCFA  or  the  State. 

(2)  A  taciUty  will  not  avoid  the 
imposition  of  remedies  or  the  obligation 
to  demonstrate  that  it  will  remain  in 
compliance  when  it — 

(i)  AUoges  correction  of  the 
deficiencies  cited  in  the  most  recent 
standard  survey:  or 

(ii)  Achieves  compliance  before  the 
effective  date  of  the  remedies. 

{488.41S    Temporary  management 

(a)  Definition.  Temporary 
management  means  the  temporary 
appointment  by  HCFA  or  the  State  of  a 
substitute  facility  manager  or 
administrator  with  authority  to  hire, 
terminate  or  reassign  staff,  obligate 
faciUty  funds,  alter  fiacility  procedures, 
and  manage  the  facility  to  correct 
deficiencies  identified  in  the  facility's 
operation. 

(b)  Qualifications.  The  temporary 
manager  must — 

f  1)  Be  qualified  to  oversee  correction 
of  deficiencies  on  the  basis  of 
experience  and  education,  as 
determined  by  the  State; 

(2)  Not  have  been  found  guilty  of 
misconduct  by  any  licensing  board  or 
profesaionai  society  in  any  State: 

(3)  Have,  or  a  member  of  his  or  her 
immediate  bmily  have,  no  financial 
ownership  interest  in  the  facility:  and 

(4)  Not  currently  serve  or,  within  the 
past  2  years,  have  served  as  a  member 
of  the  staff  of  the  facility. 

(c)  Payment  of  salary.  The  temporary 
manager's  salary — 

(1)  Is  paid  directly  by  the  lacility 
while  the  temporary  manager  is 
assigned  to  that  faciUty:  and 

(2)  Must  be  at  least  equivalent  to  the 
sum  of  the  following — 

(i)  The  prevaihng  salar)-  paid  by 
itrovidera  for  positions  of  this  type  in 


what  the  State  considers  to  be  the 

faciUty's  geographic  area; 

(ii)  Additional  costs  that  would  have 
reasonably  been  incurred  by  the 
provider  if  such  person  had  been  in  an 
employment  relationship;  and 

(lii)  Any  other  costs  incurred  by  such 
a  person  in  furnishing  services  under 
such  an  arrangement  or  as  otherwise  set 
by  the  State. 

(3)  May  exceed  the  amount  specified 
in  paragraph  (cK2)  of  this  section  if  the 
State  is  otherwise  unable  to  attract  a 
qualified  temporary  manager. 

(d)  Failure  to  relinquish  authority  to 
temporary  management — (1) 
Termination  of  provider  agreement.  If  a 
facility  fails  to  relinquish  authority  to 
the  temporary  manager  as  described  in 
this  section.  HCFA  will  or  the  State 
must  terminate  the  provider  agreement 
in  accordance  with  §488.456. 

(2)  Failure  to  pay  salary  of  temporary 
manager.  A  facility's  failure  to  pay  the 
salary  of  the  temporary  manager  is 
considered  a  failure  to  relinquish 
authority  to  temporary  management. 

(e)  Duration  of  temporary 
management.  Temporary  management 
ends  when  the  facility  meets  any  of  the 
conditions  specified  in  §  488.4S4(c). 

{4at.4l7    OenM  o(  payment  for  ai  new 
admiaeiona. 

(a)  Optional  denial  of  payment. 
Except  as  specified  in  paragraph  (b)  of 
this  section.  HCFA  or  the  State  may 
deny  payment  for  all  new  admissions 
when  a  facility  is  not  in  substantial 
compliance  with  the  requirements,  as 
defined  in  §488.401,  as  follows: 

( 1 )  Medicare  facilities.  In  the  case  of 
Medicare  facilities.  HCFA  may  deny 
payment  to  the  facilitv- 

(2)  Medicaid  facilities.  In  the  case  of 
Medicaid  facilities — 

(i)  The  State  may  deny  payment  to  the 
facility:  and 

(ii)  HCFA  may  deny  payment  to  the 
State  for  all  new  Medicaid  admissions 
to  the  facility. 

(b)  Required  denial  of  payment.  HCFA 
does  or  the  State  must  deny  payment  for 
all  new  admissions  when — 

(1)  The  facility  is  not  in  substantial 
compliance,  as  defined  in  §488.401.  3 
months  after  the  last  day  of  the  survey 
identi^ing  the  noncomphance;  or 

(2)  The  State  survey  agency  has  cited 
a  facility  with  substandard  quality  of 
care  on  the  last  three  consecutive 
standard  surveys. 

(c)  Resumption  of  payments: 
Repeated  instances  of  substandard 
quality  of  care.  When  a  facility  has 
repeated  instances  of  substandard 
quality  of  care,  payments  to  the  facility 
or.  under  Medicaid.  HCFA  payments  to 
the  State  on  behalf  of  the  bcility. 
resume  on  the  date  that — 


( 1 )  The  fad  lity  achieves  substantial 
comphanoe  as  Indicated  by  a  revisit  or 
written  credible  evidence  acceptable  to 
HCFA  (under  Medicare)  or  the  State 
(under  Medicaid);  and 

(2)  HCFA  (under  Medicare)  or  the 
State  (under  Medicaid)  believes  that  the 
facility  is  capable  of  remaining  in 
substantial  compliance. 

(d)  Resumption  of  payments:  No 
repeated  instances  of  substandard 
quality  of  care.  When  a  facility  does  not 
have  repeated  instances  of  substandard 
quality  of  care,  payments  to  the  facility 
or,  under  Medicaid.  HCFA  payments  to 
the  State  on  behalf  of  the  facility, 
resume  prospectively  on  the  date  that 
the  facility  achieves  substantial 
compliance,  as  indicated  by  a  revisit  or 
written  credible  evidence  acceptable  to 
HCFA  (under  Medicare)  or  the  State 
(under  Medicaid). 

(e)  Restriction.  No  payments  to  a 
facility  or.  under  Medicaid,  HCFA 
payments  to  the  State  on  behalf  of  the 
facility,  are  made  for  the  period  between 
the  date  that  the — 

(1)  Denial  of  payment  remedy  is 
imposed;  and 

(2)  Facility  achieves  substantial 
compliance,  as  determined  by  HCFA  or 
the  State. 

§  488.41 8    Secretsrtal  authority  to  deny  all 
payments. 

(a)  HCFA  option  to  deny  all  payment. 
If  a  facility  has  not  met  a  requirement, 
in  addition  to  the  authority  to  deny 
payment  for  all  new  admissions  as 
specified  in  §488.417.  HCFA  may  deny 
any  further  payment  for  all  Medicare 
residents  in  the  facility  and  to  the  State 
for  all  Medicaid  residents  in  the  facility. 

(b)  Prospective  resumption  of 
payment.  Except  as  provided  in 
paragraphs  (d)  and  (e)  of  this  section,  if 
the  facility  achieves  substantial 
compliance,  HCFA  resumes  payment 
prospectively  from  the  date  that  it 
verifies  as  the  date  that  the  facility 
achieved  substantial  compliance. 

(c)  Restriction  on  payment  after 
denial  of  payn\ent  is  imposed.  If 
payment  to  the  facility  or  to  the  State 
resumes  after  denial  of  payment  for  all 
residents,  no  payment  is  made  for  the 
period  between  the  date  that — 

(1)  Denial  of  payment  was  imposed:  - 
and 

(2)  HCFA  verifies  as  the  date  that  the 
facility  achieved  substantial 
compliance. 

(d)  Retroactive  resumption  of 
payment.  Except  when  a  facility  has 
repeated  in8taiu:es  of  substandard 
quality  of  care,  as  specified  in  paragraph 
(e)  of  this  section,  when  HCFA  or  the 
State  finds  that  the  facility  was  in 
sul>stantial  compliance  before  the  date 


of  the  revisit,  or  before  HCFA  or  the 
survey  agency  received  credible 
evidence  of  such  compliance,  payment 
is  resumed  on  the  date  that  substantial 
compUance  was  achieved,  as 
determined  by  HCFA. 

(e)  Resumption  of  payment— repeated 
instances  of  substandcad  care.  When 
HCFA  denies  payment  for  all  Medicare 
residents  for  repeated  instances  of 
substandard  quality  of  care,  payment  is 
resiuned  when — 

(1)  The  faciUty  achieved  substantial 
compUance.  as  indicated  by  a  revisit  or 
written  credible  evidence  acceptable  to 
HCFA;  and 

(2)  HCFA  beUeves  that  the  fociUty 
wiU  remain  in  substantial  compUance. 

S  488.422    State  monitortng. 

(a)  A  State  monitor — 

(1)  Oversees  the  correction  of 
deficiencies  specified  by  HCFA  or  the 
State  s\uvey  agency  at  the  faciUty  site 
and  protects  the  faciUty's  residents  fiom 
harm; 

(2)  Is  an  employee  or  a  contractor  of 
the  siuvey  agency; 

(3)  Is  identified  by  the  State  as  an 
appropriate  professional  to  monitor 
cited  deficiencies; 

(4)  Is  not  an  employee  of  the  facility: 

(5)  Does  not  function  as  a  consultant 
to  the  faciUty;  and 

(6)  Does  not  have  an  immediate 
family  member  who  is  a  resident  of  the 
facility  to  be  monitored. 

(b)  A  State  monitor  must  be  used 
when  a  survey  agency  has  cited  a 
faciUty  with  substandard  quaUty  of  care 
deficiencies  on  the  last  3  consecutive 
standard  surveys. 

(c)  State  monitoring  is  discontinued 
when — 

(1)  The  faciUty  has  demonstrated  that 
it  is  in  substantial  compUance  with  the 
requirements,  and  it  will  remain  in 
compUance  for  a  period  of  time 
specified  by  HCFA  or  the  State;  or 

(2)  Termination  procedures  are 
completed. 

f48&424    DIracted  plan  of  correction. 

HCFA,  the  State  survey  agency,  or  the 
temporary  manager  (with  HCFA  or  State 
approval)  may  develop  a  plan  of 
correction  and  HCFA,  the  State,  or  the 
temponuy  manager  require  a  facility  to 
take  action  within  specified  timefiames. 

§488.425    Directed  inservice  training. 

(a)  Required  training.  HCFA  or  the 
State  agency  may  require  the  staff  of  a 
facility  to  attend  an  inservice  training 
program  if — 

(1)  The  faciUty  has  a  pattern  of 
deficiencies  that  indicate  - 
noncompliance;  and 

(2)  Education  is  likely  to  correct  the 
deficiencies. 


(b)  Action  following  training.  After  the 
staff  has  received  inservice  training,  if 
the  faciUty  has  not  achieved  substantial 
compUance,  HCFA  or  the  State  may 
impose  one  or  more  other  remedies 
specified  in  §  488.206. 

(c)  Payment.  The  faciUty  pays  for 
directed  inservice  training. 

1488.426    Cloaure  of  a  facility  or  transfer 
of  residents,  or  both. 

(a)  Closure  of  facility  or  transfer  of 
residents,  or  both,  during  an  emergency. 
In  an  emergency,  the  State  has  the 
authority  to^ 

(1)  Transfer  Medicaid  and  Medicare 
residents  to  another  fadUty;  or 

(2)  Close  the  facility  and  transfer  the 
Medicaid  and  Medicare  residents  to 
another  facility. 

(b)  Required  transfer  in  immediate 
jeopardy  situations.  When  the  State  or 
HCFA  terminates  a  faciUty's  provider 
agreement  for  a  deficiency  that 
constitutes  immediate  jeopardy,  the 
State  arranges  for  the  safe  and  orderly 
transfer  of  all  Medicare  and  Medicaid 
residents  to  another  facility. 

(c)  All  other  situations.  Except  for 
immediate  jeopardy  situations,  as 
spedfied  in  paragraph  (b)  of  this 
section,  when  the  State  or  HCFA 
terminates  a  faciUty's  provider 
agreement,  the  State  arranges  for  the 
safe  and  orderly  transfer  of  all  Medicare 
and  Medicaid  residents  to  {mother 
CadUty. 

§488.430    Civil  money  penalties:  Basla  for 
Imposing  penalty. 

(a)  HCFA  or  the  State  may  impose  a 
civil  money  penalty  for  the  number  of 
days  a  facility  is  not  in  substantial 
compUance  with  one  or  more 
participation  requirements,  regardless  of 
whether  or  not  the  deficiencies 
constitute  immediate  jeopardy. 

(b)  HCFA  or  the  State  may  impose  a 
dvil  money  penalty  for  the  number  of 
days  of  past  noncompUance  since  the 
last  standard  survey,  including  the 
niunber  of  days  of  immediate  jeopardy. 

§488.432    Chril  money  penalties:  When 
penalty  is  coiiected. 

(a)  When  facility  requests  a  hearing. 
(1)  A  facility  must  request  a  hearing  on 
the  determination  of  the  noncompliance 
that  is  the  basis  for  imposition  of  the 
civil  money  penalty  within  the  time 
specified  in — 

(i)  Section  498.40  of  this  chapter  for 
a 

(A)  SNF: 

(B)  Dually  participating  fadUty;  or 

(C)  State-operated  NF. 

(ii)  Section  431.153  of  this  chapter  for 
a  non-State  operated  NF. 

(2)  If  a  facility  requests  a  hearing 
within  the  time  spedfied  in  paragraph 


(a)(1)  of  this  section,  HCFA  or  the  State 
initiates  collection  of  the  penalty  when 
there  is  a  final  administrative  dedsion 
that  upholds  HCFA's  or  the  State's 
determination  of  noncompUance  after 
the  facility  achieves  substantial 
compliance  or  is  terminated. 

(b)  When  facility  does  not  request  a 
hearing.  If  a  faciUty  does  not  request  a 
hearing,  in  accordance  with  paragraph 
(a)  of  this  section,  HCFA  or  the  State 
initiates  collection  of  the  penalty  when 
the  faciUty — 

(1)  Achieves  substantial  compUance; 
or 

(2)  Is  terminated. 

(c)  When  facility  waives  a  hearing.  If 
a  faciUty  waives  its  right  to  a  hearing  in 
writing,  as  specified  in  §  488.436,  HCFA 
or  the  State  initiates  collection  of  the 
penalty  when  the  faciUty — 

(1)  Achieves  substantial  compUance; 
or 

(2)  Is  terminated. 

(d)  Accrual  and  computation  of 
penalties  for  a  facility  tiiat — 

(1)  Requests  a  hearing  or  does  not 
request  a  hearing  are  spedfied  in 
§488.440; 

(2)  Waives  its  right  to  a  hearing  in 
writing,  are  spedfied  in  §§  488.436(b) 
and  488.440. 

te)  The  collection  of  civil  money 
penalties  is  made  as  provided  in 
§488.442. 

§488.434    CIvii  money  penalties:  Notice  of 
penalty. 

(a)  HCFA  notice  of  penalty.  (1)  HCFA 
sends  a  written  notice  of  intent  to 
impose  the  penalty  to  the  fadUty  for  all 
faciUties  except  non-State  operated  NFs 
when  the  State  is  imposing  the  penalty. 

(2)  Content  of  notice.  The  notice  that 
HCFA  sends  includes — 

(i)  The  nature  of  the  noncompliance; 

(ii)  The  statutory  basis  for  the  penalty: 

(iii)  The  amount  of  penalty  per  day  of 
noncompliance; 

(iv)  Any  fadors  spedfied  in 
§  488.438(0  that  were  considered  when 
determining  the  amount  of  the  penalty; 

(v)  The  date  on  which  the  penalty 
begins  to  accrue; 

(vi)  When  the  penalty  stops  accruing; 

(vii)  When  the  penalty  is  coUeded; 
and 

(viii)  Instructions  for  responding  to 
the  notice,  including  a  statement  of  the 
facility's  right  to  a  hearing,  and  the 
implication  of  waiving  a  hearing,  as 
provided  in  §488.436. 

(b)  State  notice  of  penalty. 

(1)  The  State  must  notify  the  facility 
In  accordance  with  State  procedures  for 
all  non-State  operated  NFs  when  the 
State  takes  the  action. 

(2)  The  State's  notice  must — 
(i)  Be  in  writing:  and 
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(II)  Include,  at  a  minimum,  the 
information  specified  in  paragraph  (a)(2) 
of  this  section. 

f  48>.436    CtvH  money  penalties:  Waiver  ol 
Itearlng.  reduction  ol  penalty  amount 

(a)  Waiver  of  a  hearing.  The  facility 
may  waive  the  right  to  a  hearing,  in 
writing,  within  60  days  itom  the  date  of 
the  notice  of  intent  to  impose  the  civil 
money  penalty. 

(b)  Reduction  of  penalty  amount.  (1) 
If  the  facility  waives  its  right  to  a 
hearing  in  accordance  with  the 
procedures  speciTicd  in  paragraph  (a)  of 
this  section.  HCFA  or  the  State  reduces 
the  civil  money  penalty  amount  by  35 
percent 

(2)  If  the  facility  does  not  waive  its 
right  to  a  hearing  in  accordance  with  the 
procedures  specified  in  paragraph  (a)  of 
this  section,  the  civil  money  penalty  is 
not  reduced  by  35  percent. 

f  488.438    Civil  money  penaittaa:  Amount 
of  penalty. 

(a)  Amount  of  penalty.  The  penalties 
are  within  the  following  ranges,  set  at 
S50  increments: 

(1)  Upper  range— SS.OSaSlOfiOO. 
Penalties  in  the  range  of  $3,050-$! 0.000 
per  day  are  imposed  for  deficiencies 
constituting  immediate  jeopardy,  and  as 
specified  in  paragraph  (dK2)  of  this 
section. 

(2)  Lower  range— $50-$3.000. 
Penalties  in  the  range  of  $50-^3.000  per 
day  are  imposed  for  deficiencies  that  do 
not  constitute  immediate  jeopardy,  but 
either  caused  actual  harm,  or  caused  no 
actual  harm,  but  have  the  potential  for 
more  than  minimal  harm. 

(b)  Basis  for  penalty  amount.  The 
amount  of  penalty  is  based  on  HCFA's 
or  the  State's  assessment  of  factors  listed 
in  paragraph  (f)  of  this  section. 

(c)  Decreased  penalty  amounts. 
Except  as  specified  in  paragraph  (d)(2) 
of  this  section,  if  immediate  feopardy  is 
removed,  but  the  noncompliance 
continues.  HCFA  or  the  State  will  shift 
the  penalty  amount  to  the  lower  range. 

(d)  Increased  penalty  amounts.  (1) 
Before  the  hearing,  HCFA  or  the  State 
may  propose  to  increase  the  penalty 
amoimt  for  facility  noncompliance 
which,  after  imposition  of  a  lower  level 
penalty  amount,  becomes  sufficiently 
serious  to  pose  immediate  jeopardy. 

(2)  HCFA  does  and  the  State  must 
increase  the  penalty  amount  for  any 
repeated  deficiencies  for  which  a  lower 
level  penalty  amount  was  previously 
impoaed.  regardless  of  whether  the 
increased  penalty  amount  would  exceed 
the  range  otherwise  reserved  for 
nonimmediate  jeopardy  deficiencies. 

(3)  Repeated  deficiencies  are 
deficiencies  in  the  same  regulatory 


grouping  of  requirements  found  at  the 
last  survey,  subsequently  corrected,  and 
found  again  at  the  next  survey. 

(e)  Review  of  the  penalty.  When  an 
administrative  law  judge  or  State 
hearing  officer  (or  higher  administrative 
review  authority)  finds  that  the  basis  for 
imposing  a  civil  money  penahy  exists, 
as  specified  in  §  488.430.  the 
administrative  law  judge  or  State 
hearing  officer  (or  higher  administrative 
review  authority]  may  not — 

(1)  Set  a  penalty  of  zero  or  reduce  a 
penalty  to  zero; 

(2)  Review  the  exercise  of  discretion 
by  HCFA  or  the  State  to  impose  a  civil 
money  penalty;  and 

(3)  Consider  any  factors  in  reviewing 
the  amount  of  the  penalty  other  than 
those  specified  in  paragraph  (f)  of  this 
section. 

(f)  Factors  affecting  the  amount  of 
penalty.  In  determining  the  amount  of 
penalty,  HCFA  does  or  the  State  must 
take  into  account  the  following  factors: 

(1)  The  facility's  history  of 
noncompliance,  including  repeated 
deficiencies. 

(2)  The  facility's  financial  condition. 

(3)  The  factors  specified  in  §  488.404. 

(4)  The  facility's  degree  of  culpability. 
Culpability  for  purposes  of  this 
paragraph  includes,  but  is  not  limited 
to.  neglect,  indifference,  or  disregard  for 
resident  care,  comfort  or  safety.  The 
absence  of  culpability  is  not  a  mitigating 
circumstance  in  reducing  the  amount  of 
the  penalty. 

§488.440    avil  money  penalties:  EflacUva 
data  and  duration  of  penalty. 

(a)  When  penalty  begins  to  accrue. 
The  civil  money  penalty  may  start 
accruing  as  early  as  the  date  that  the 
facility  was  first  out  of  compliance,  as 
determined  by  HCFA  or  the  State. 

(b)  Duration  of  penalty.  The  civil 
money  penalty  is  computed  and 
collectible,  as  specified  in  §§488.432 
and  488.442,  for  the  number  of  days  of 
noncompliance  until  the  date  the 
facility  achieves  substantial  compliance, 
or.  if  applicable,  the  date  of  termination 
when — 

(1)  HCFA's  or  the  State's  decision  of 
noncompliance  is  upheld  after  a  final 
administrative  decision; 

(2)  The  facility  waives  its  right  to  a 
hearing  in  accordance  with  §  488.436;  or 

(3)  The  time  for  requesting  a  hearing 
has  expired  and  HCFA  or  the  State  has 
not  received  a  hearing  request  from  the 
facility. 

(c)  "The  entire  accrued  penalty  is  due 
and  collectible,  as  specified  in  the 
notice  sent  to  the  provider  under 
paragraphs  (d)  and  (e)  of  this  section. 

(d)  Wnen  a  facility  achieves 
sub^antial  compliance,  HCFA  does  or 


the  State  must  send  a  separate  notice  to 
the  facility  containing — 

(1)  The  amount  of  penalty  per  day; 

(2)  The  number  of  days  involved; 

(3)  The  total  amount  due; 

(4)  The  due  date  of  the  penalty;  and 

(5)  The  rate  of  interest  assessed  on  the 
unpaid  balance  beginning  on  the  due 
date,  as  provided  in  §  488.442. 

(e)  In  the  case  of  a  terminated  facility. 
HCFA  does  or  the  State  must  send  this 
penalty  information  after  the — 

(1)  Final  administrative  decision  is 
made; 

(2)  Facility  has  waived  its  right  to  a 
hearing  in  accordance  with  §  488.436;  or 

(3)  Time  for  requesting  a  hearing  has 
expired  and  HCFA  or  the  slate  has  not 
received  a  hearing  request  from  the 
facility. 

(f)  Accrual  of  penalties  when  there  is 
no  immediate  jeopardy.  (1)  In  the  case 
of  noncompliance  that  does  not  pose 
immediate  jeopardy,  the  daily  accrual  of 
civil  money  penalties  is  imposed  for  the 
days  of  noncompliance  prior  to  the 
notice  specified  in  §  488.434  and  an 
additional  period  of  no  longer  than  6 
months  following  the  last  day  of  the 
survey. 

(2)  After  the  period  specified  in 
paragraph  (f)(1)  of  this  section,  if  the 
facility  has  not  achieved  substantial 
compliance,  HCFA  terminates  the 
provider  agreement  and  the  State  may 
terminate  the  provider  agreement. 

(g)  Accrual  of  penalties  when  there  is 
immediate  jeopardy.  (1)  When  a  facility 
has  deficiencies  that  pose  immediate 
jeopardy,  HCFA  does  or  the  State  must 
terminate  the  provider  agreement  within 
23  calendar  days  after  the  last  day  of  the 
survey  if  the  immediate  jeopardy 
remains. 

(2)  The  accrual  of  the  civil  money 
penalty  stops  on  the  day  the  provider 
agreement  is  terminated. 

(h)  Documenting  substantial 
compliance.  (1)  If  an  on-site  revisit  is 
necessary  to  confirm  substantial 
compliance  and  the  provider  can  supply 
documentation  acceptable  to  HCFA  or 
the  State  agency  that  substantial 
compliance  was  achieved  on  a  date 
preceding  the  revisit,  penalties  only 
accrue  until  that  date  of  correction  for 
which  there  is  written  credible 
e%'idence. 

(2)  If  an  on-site  revisit  is  not  necessary 
to  confirm  substantial  compliance, 
penalties  only  accrue  until  the  date  of 
correction  for  which  HCFA  or  the  State 
receives  and  accepts  written  credible 
evidence. 

§  488.442    Civil  money  penalties:  Due  data 
for  payment  of  penalty. 

(a)  When  payments  are  due—{\)  After 
a  final  administratis  decision.  A  civil 


money  penalty  pajrment  is  due  15  days 
after  a  final  administrative  decision  is 
made  when — 

(i)  The  iactlity  achieves  substaadal 
compliance  before  the  final 
administrative  decision;  or 

(ii)  The  efiEactive  date  of  termination 
occurs  before  the  final  admini^rative 
decision. 

(2)  When  no  bearing  was  requested.  A 
civil  money  penalty  payment  is  due  15 
days  after  the  time  period  for  requesting 
a  hearing  has  expired  and  a  hearing 
request  was  not  received  when — 

\i)  The  facility  achieved  substantial 
compliance  before  the  hearing  request 
was  due;  or 

(ii)  Tbe  effective  date  of  termination 
occurs  before  the  hearing  request  was 
due. 

(3)  After  a  request  to  waive  a  hearing. 
A  civil  money  penalty  payment  is  due 
15  days  after  receipt  of  the  written 
request  to  waive  a  hearing  when — 

(i)  The  facility  achieved  substantial 
compliance  before  HCFA  or  the  State 
received  the  written  waiver  of  hearing; 
or 

(ii)  The  effective  date  of  termination 
occurs  before  HCFA  or  the  State 
received  the  written  waiver  of  hearii^. 

(4)  After  substantial  compliance  is 
achieved.  A  civil  money  penalty 
payment  is  due  15  days  after  substantial 
compliance  is  achieved  when — 

(i)  Tlie  final  administrative  decision  is 
made  before  the  facility  came  into 
substantial  compliance; 

(iij  The  facility  did  not  file  a  timely 
hearing  request  before  it  came  into 
substantial  compliance;  or 

(iii)  The  facility  waived  its  ri^t  to  a 
hearing  before  it  came  into  substantial 
compliance; 

(5)  After  the  effective  date  of 
termination.  A  civil  money  penalty 
payment  is  due  15  days  after  the 
effective  date  of  termination,  if  before 
the  effective  date  of  tenmnatian — 

(i)  The  Qnal  administrative  decisian 
was  made; 

(ii)  llie  time  for  requesting  a  hearing 
has  expired  and  the  facility  did  not 
request  a  hearing;  or 

(iii)  The  facility  waived  its  right  to  a 
hearing. 

(6)  In  the  cases  specified  in  paragraph 
(a)(4)  of  this  sactian,  tbe  period  of 
noncompliance  may  not  extend  beyond 
6  months  from  the  last  day  of  the 
survey. 

(b)  Deduction  of  penalty  from  amount 
owed.  The  amount  of  the  penalty,  when 
determined,  may  be  deducted  from  any 
sum  then  or  later  owing  by  HCFA  or  the 
State  to  the  facility. 

(c)  Interest— ll)  Assesstneni.  Interest 
is  assessed  on  the  unpaid  balance  of  the 
penalty,  beginning  on  the  due  date. 


(2)  Medicare  interest.  Medicare  rate  of 
interest  is — 

(i)  Fixed  by  the  Secretary  of  the 
Treasury  after  taking  into  consideration 
private  consumer  rates  of  interest 
prevailing  on  the  date  of  the  notice  of 
the  penalty  amount  due  (published 
qu«teiiy  in  the  Federal  Register  by 
HHS  under  45  CFR  30.13(a));  or 

(ii)  The  current  value  of  fiinds 
(published  annually  in  the  Federd 
Kegister  by  the  Secretary  of  the 
Treasury,  subject  to  quarterly  levisitMis). 

(3)  Medicaid  interest.  The  interest  rate 
for  Medicaid  is  determined  by  the  State. 

(d)  Qvil  mot»ey  penalties  and 
corresponding  interest  collected  by 
HCFA  or  the  State  from  Medicare  and 
Medicaid  facilities  must  be  returned  to 
the  Medicare  Trust  Fund  or  the  State, 
respectively. 

(e)  Collection  from  dually 
participating  facilities,  Qvil  money 
penalties  collected  from  dually 
participating  facilities  are  returned  to 
the  Medicare  Trust  Fund  and  the  State 
in  proportion  commensurate  with  the 
relative  proportions  of  Medicare  and 
Medicaid  beds  at  the  facility  actually  in 
use  by  residents  covered  by  the 
respective  programs  on  the  date  the  civil 
money  penalty  begins  to  accrue. 

(f)  Penalties  collected  Ity  the  State. 
Qvil  money  penalties  ooUeoted  by  the 
State  must  be  applied  to  the  protection 
of  the  health  or  prapecty  of  residoits  of 
facilities  that  the  St^e  or  HCFA  finds 
deficient,  sudi  as — 

(1)  Pa^'ment  for  the  cost  of  relocating 
residents  to  other  facilities; 

(2)  State  costs  related  to  the  operation 
of  a  facility  pending  correction  off 
deficiencies  or  closurr.  and 

(3)  Reimbursement  of  residents  for 
personal  funds  or  property  Vost  at  a 
facility  as  a  result  of  actions  by  the 
facility  or  by  individuals  used  by  the 
facility  to  provide  services  to  residents. 

§488.444    Own 

of 


(a)  HCFA  has  authority  to  settle  cases 
at  any  time  prior  to  a  final 
adminisb«tive  decision  for  Medicare- 
ooly  SNFs,  State-operated  facilities,  or 
other  facilities  for  which  HCTA's 
enforcement  action  prevails,  in 
aooordance  with  §  488.330. 

(b)  The  State  has  the  authority  to 
settle  cases  at  any  time  prior  to  4e 
evidentiary  hearing  decision  for  all 
cases  in  whicrh  the  State's  enforcement 
action  prevails. 


§488.450    OBmiiiuBUciii of paywema >e a 
facility  wMi  deOoiwiciaa. 

(a)  Criterkj.  (1)  HCFA  may  continue 
payments  to  a  fadiity  not  in  substantial 
compliance  for  the  periods  specified  in 


paragraph  (c)  of  this  section  if  die 
following  criteria  are  met: 

(i)  The  Stale  survey  agency  finds  that 
it  is  more  appropriate  to  impose 
alternative  remedies  than  to  terminate 
the  facility; 

(ii)  The  State  has  submitted  a  phm 
and  timetable  for  corrective  action 
approved  by  HCFA;  and 

(iii)  The  facility,  in  the  case  of  a 
Medicare  SNF,  or  the  State,  in  the  case 
of  a  Medicaid  NF.  agrees  \o  repay  the 
Federal  go\'emment  payments  received 
under  this  provision  if  corrective  action 
is  not  taken  in  accordance  with  the 
approved  plan  and  timetable  for 
corrective  action. 

(2)  HCFA  or  the  State  may  terminate 
the  SNF  or  NF  agreement  before  the  end 
of  the  correction  period  if  the  criteria  in 
paragraph  {aKD  of  this  section  are  not 
met. 

(b)  Cessation  of  payments.  If 
terminatitm  is  not  sought,  either  by 
itself  or  alor^g  with  another  remedy  or 
remedies,  or  any  of  the  criteria  set  forth 
in  paragraph  (a)(1)  if  this  section  are  not 
met  or  agreed  to  by  either  the  facility  or 
the  State,  the  facility  or  State  will 
receive  no  Medicare  or  Federal 
Medicaid  payments,  as  applicable,  from 
the  last  day  of  the  survey. 

(c)  Period  of  continued  payments.  If 
the  conditions  in  paragraph  (aKl )  of  this 
section  are  met,  HCFA  may  continue 
payments  to  a  Medicare  facility  or  to  the 
State  for  a  Medicaid  facility  with 
noncompliaix%  that  does  not  constitute 
immediate  ieopardy  for  up  to  6  months 
from  the  last  day  of  the  survey. 

(d)  Failure  to  achieve  substantial 
compliance.  If  the  facility  does  not 
achieve  substantial  compliance  by  the 
end  of  the  period  specified  in  paragraph 
(c)  of  this  section. 

(1)  HCFA  will— 

(i)  Terminate  the  provider  agreement 
of  the  Medicare  SNF  in  accordance  with 
§488.456;  or 

(ii)  Discontinue  Federal  fonding  to  the 
SNF  for  Medicare;  and 

(iii)  Discontinue  FTP  to  the  State  for 
the  Medicaid  NF. 

(2)  The  State  may  terminate  the 
provider  agreement  for  the  NF. 

§  48B.4S2   State  and  f  adeial  dlsaypaements 
wWswrtWQ  TiNVRQa  Aocin  aQieement  In  i^on- 
Stale  ooeiMBd  MFs  aad  dnallw  aw^oioMtaia 
f acHMfes  wrtisn  ttiam  is  no  tnmwdiais 
jeopardy. 

The  following  rules  apply  uiien 
HCFA  and  the  State  disagree  o\'er 
findings  of  noncompliance  or 
application  of  remedies  in  a  non-State 
operated  NF  or  dually  participating 
facility: 

(a)  bisoffeement  over  whether  facility 
has  met  requirements.  (1)  Tbe  State's 
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finding  of  noncompliance  takes 
precedence  when — 

(i)  HCFA  finds  that  a  NF  or  a  dually 
participating  {acility  is  in  substantial 
compliance  with  the  participation 
requirements;  and 

(ii)  The  State  hnds  that  a  NF  or  dually 
participating  fadUty  has  not  achieved 
substantial  compUance. 

(2)  HCFA's  findings  of  noncompliance 
take  precedence  when — 

(i)  HCFA  finds  that  a  NF  or  a  dually 
participating  facility  has  not  achieved 
substantial  compUance:  and 

(ii)  The  State  finds  that  a  NF  or  a 
dually  participating  facility  is  in 
substantial  compliance  with  the 
participation  requirements. 

(3)  When  HCFA's  survey  findings  take 
precedence,  HCFA  may — 

(i)  Impose  any  of  the  alternative 
remedies  specified  in  §  488.406; 

(ii)  Terminate  the  provider  agreement 
subject  to  the  applicable  conditions  of 
§488  450;  and 

(iii)  Stop  FFP  to  the  State  for  a  NF. 

(b)  Disagreement  over  decision  to 
terminate.  (1)  HCFA's  decision  to 
terminate  the  participation  of  a  facility 
takes  precedence  when — 

(i)  Both  HCFA  and  the  State  find  that 
the  facihty  has  not  achieved  substantial 
compliance;  and 

(ii)  HCFA.  but  not  the  State,  finds  that 
the  faciUty's  participation  should  be 
terminated.  HCFA  will  permit 
continuation  of  payment  during  the 
period  prior  to  the  effective  date  of 
termination  not  to  exceed  6  months,  if 
the  applicable  conditions  of  §  488.450 
are  met. 

(2)  The  State's  decision  to  terminate  a 
{aciUty's  participation  and  the 
procedures  for  appealing  such 
termination,  as  specified  in  §  431.153(c) 
of  this  chapter,  takes  precedence 
when — 

(i)  The  State,  but  not  HCFA,  finds  that 
a  NF's  participation  should  be 
terminated;  and  ' 

(ii)  The  State's  effective  date  for  the 
termination  of  the  NF's  provider 
agreement  is  no  later  than  6  months 
after  the  last  day  of  survey. 

(c)  Disagreement  over  timing  of 
termination  of  facility.  The  State's 
timing  of  termination  takes  precedence 
if  it  does  not  occtu-  later  than  6  months 
after  the  last  day  of  the  survey  when 
both  HCFA  and  the  State  find  that— 

(1)  A  facility  is  not  in  substantial 
compliance;  and 

(2)  The  facility's  participation  should 
be  terminated. 

(d)  Disagreement  over  remedies.  (1) 
When  HCFA  or  the  State,  but  not  both, 
establishes  one  or  more  remedies,  in 
addition  to  or  as  an  alternative  to 
termination,  the  additional  or 


alternative  remedies  will  also  apply 
when — 

(i)  Both  HCFA  and  the  State  find  that 
a  facility  has  not  achieved  substantial 
compliance;  and 

(iij  Both  HCFA  and  the  State  find  that 
no  immediate  jeopardy  exists. 

(2)  Overlap  of  remedies.  When  HCFA 
and  the  State  establish  one  or  more 
remedies,  in  addition  to  or  as  an 
alternative  to  termination,  only  the 
HCFA  remedies  apply  when  both  HCFA 
and  the  State  find  that  a  focility  has  not 
achieved  substantial  compliance. 

(e)  Regardless  of  whether  HCFA's  or 
the  State's  decision  controls,  only  one 
noncomphance  and  enforcement 
decision  is  appUed  to  the  Medicaid 
agreement,  and  for  a  dually 
participating  facihty,  that  same  decision 
will  apply  to  the  Medicare  agreement. 

§  488.454    Duration  of  remedies. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  alternative  remedies 
continue  until — 

(1)  The  facility  has  achieved 
substantial  compliance,  as  determined 
by  HCFA  or  the  State  based  upon  a 
revisit  or  after  an  examination  of 
credible  written  evidence  that  it  can 
verify  without  an  on-site  visit;  or 

(2)  HCFA  or  the  State  terminates  the 
provider  agreement. 

(b)  hi  the  cases  of  State  monitoring 
and  denial  of  payment  imposed  for 
repeated  substandard  quality  of  care, 
remedies  continue  until — 

(1)  HCFA  or  the  State  determines  that 
the  facility  has  achieved  substantial 
compliance  and  is  capable  of  remaining 
in  substantial  compliance;  or 

(2)  HCFA  or  the  State  terminates  the 
provider  agreement. 

(c)  In  the  case  of  temporary 
management,  the  remedy  continues 
until — 

(1)  HCFA  or  the  State  determines  that 
the  facility  has  achieved  substantial 
compliance  and  is  capable  of  remaining 
in  substantial  corapUance; 

(2)  HCFA  or  the  State  terminates  the 
provider  agreement;  or 

(3)  The  ^cility  which  has  not 
achieved  substantial  compliance 
reassumes  management  control.  In  this 
case,  HCFA  or  the  State  initiates 
termination  of  the  provider  agreement 
and  may  impose  additional  remedies. 

(d)  If  the  facility  can  supply 
documentation  acceptable  to  HCFA  or 
the  State  survey  agency  that  it  was  in 
substantial  compliance,  and  was 
capable  of  remaining  in  substantial 
compliance,  if  necessary,  on  a  date 
preceding  that  of  the  revisit,  the 
remedies  terminate  on  the  date  that 
HCFA  or  the  State  can  verify  as  the  date 
that  substantial  compliance  was 
achieved. 


S  488.456    Tennlnation  of  provider 
nt 


(a)  Effect  of  termination.  Termination 
of  the  provider  agreement  ends — 

(1)  Payment  to  the  facility;  and 

(2)  Any  alternative  remedy. 

(b)  Basis  for  termination.  (1)  HCFA 
and  the  State  may  terminate  a  facility's 
provider  agreement  if  a  facility — 

(i)  Is  not  in  substantial  compliance 
with  the  requirements  of  participation, 
regardless  of  whether  or  not  inunediate 
jeopardy  is  present;  or 

(ii)  Fails  to  submit  an  acceptable  plan 
of  correction  within  the  timeframe 
specified  by  HCFA  or  the  State. 

(2)  HCFA  and  the  State  terminate  a 
facility's  provider  agreement  if  a 
facihty — 

(i)  Fails  to  relinquish  control  to  the 
temporary  manager,  if  that  remedy  is 
imposed  by  HCFA  or  the  State;  or 

(ii)  Does  not  meet  the  eligibility 
criteria  for  continuation  of  payment  as 
set  forth  in  §  488.412(a)(1). 

(c)  Notice  of  termination.  Before 
terminating  a  provider  agreement. 
HCFA  does  and  the  State  must  notify 
the  facihty  and  the  public — 

(1)  At  least  2  calendar  days  before  the 
effective  date  of  termination  for  a 
facility  with  immediate  jeopardy 
deficiencies:  and 

(2)  At  least  IS  calendar  days  before 
the  effective  date  of  termination  for  a 
facihty  with  non-immediate  jeopardy 
deficiencies  that  constitute 
noncomphance. 

(d)  Procedures  for  termination.  (1) 
HCFA  terminates  the  provider 
agreement  in  accordance  with 
procedures  set  forth  in  §  489.53  of  this 
chapter;  and 

(2)  The  State  must  terminate  the 
provider  agreement  of  a  NF  in 
accordance  with  procedures  specified  in 
parts  431  and  442  of  this  chapter. 

PART  4S9— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVAL 

I.  Fart  489  is  amended  as  follows: 

1.  The  authority  citation  for  part  489 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1819, 1861, 
1864(ni).  1866,  and  1871  of  the  Social 
Security  Act  (42  U.S.C  1302, 1395i-3, 1395x. 
l.'tgSaalm),  1395cc  and  1395hh). 

2.  The  heading  for  part  489  is  revised 
as  set  forth  above. 

3.  hi  §  489.3.  the  definition  of 
"immediate  jeopardy"  is  revised  to  read 
as  follows: 

S  489.3    Deflnitiona. 

Immediate  jeopardy  means  a  situation 
in  which  inunediate  corrective  action  is 
necessary  because  the  provider's 


noiicorapliamoe  with  one  or  more 
requirements  of  participation  has 

caused,  or  is  likely  to  cause,  serious 
injury,  harm,  impairment,  or  death  to  a 
resident. 


§489.11    CAmentedf 

4.  Section  489.11  rs  amended  by 
removing  paragraph  (cK33. 

5.  Section  489.12  is  amended  by  ' 
revising  paragraph  (a)  to  read  as  follows: 

§  489.12    Decision  to  deny  an  agreement 

(a)  Bases  for  denial.  HCFA  may  refuse 
to  enter  into  an  agreement  for  any  of  the 
following  reasons: 

(1)  Principals  of  the  prospective 
provider  have  been  convicted  of  fraud 
(see  §  42a204  of  this  chapter); 

(2)  The  prospective  provider  has 
failed  to  disclose  owrnership  and  control 
interests  in  accordance  with  §420.206 
of  this  chapter;  or 

(3)  The  prospective  provider  is  unable 
to  give  satisfactory  assurance  of 
compliance  with  the  requirements  of 
title  XVin  of  the  Act 

ft        •        *        •        • 

6.  Seotioa  489.13  is  revised  to  read  as 
follows: 

§489.13    Effective  date  of  agreeimnt 

(a)  All  Federal  requirements  are  met 
on  the  date  of  the  survey.  The  agreeraent 
is  effective  on  the  date  the  on-site 
survey  is  completed  if,  on  the  date  of 
the  survey,  the  provider  meets  all 
Federal  health  and  safety  conditions  of 
participation  or  requirements  {£or 
SNFs),  and  any  other  requirements 
imposed  by  HCFA. 

(b)  All  Federal  requirements  are  not 
met  on  the  date  of^e  survey.  If  the 
provider  fails  to  meet  any  of  the 
requirements  specified  in  paragraph  (a) 
of  this  section,  the  agreement  will  be 
effective  on  the  earher  of  the  following 
dates: 

(1)  The  date  on  which  the  provider 
meets  all  requirements. 

(2)  Except  for  SNFs.  the  date  on 
which  the  provider  is  foimd  to  meet  all 
conditions  of  participation  and  submits 
a  plan  of  correction  acceptable  to  HCFA 
for  lower-level  deficiencies  or  an 
approvable  waiver  request,  or  both. 

(3)  The  date  on  which  a  SNF— 

(i)  Is  in  substantial  compliance,  as 
defined  in  §  488.301;  and 

(ii)  Submits  an  acceptable  plan  of 
correction,  if  applicable,  or  an 
approvable  waiver  request,  or  both. 

§489.15    [Removed] 

7.  Section  489.15  is  removed. 

§489.16    [Removed] 

8.  Section  489.16  is  removed. 


9.  Section  489. 18  is  amended  by 
revisii^  paragraph  (d)  to  read  as 
follows: 

§  489.1 8    Change  of  ownership  or  teasing: 
Effect  on  provider  agreement 

(d)  Conditions  that  apply  to  assigned 
offeements.  An  assigned  agremnent  is 
subject  to  all  apphcable  statutes  and 
reguIati(His  and  to  the  terms  and 
conditions  under  which  it  was 
originally  issued  including,  but  not 
limited  to.  the  fidliowing: 

(1)  Any  existing  plan  of  correction. 

(2)  Compliance  with  apphcable  health 
and  safety  standards. 

(3)  CompUance  with  the  ownership 
and  financial  interest  disclosure 
requirements  of  part  420.  subpart  C,  of 
this  chapter. 

(4)  Compliance  with  civil  rights 
requirements  set  forth  in  45  CPR  Parts 
80.  84.  and  90. 

•  _      •        •        •        • 

10.  Section  489.53  is  amended  by 
removing  and  reserving  paragraph  (b), 
adding  a  new  paragraph  (a)(13).  and 
revising  paragraph  (c)  to  read  as  follows: 

§489.53    Termination  by  HCFA 

(ar  •  * 

(13)  It  refuses  to  permit  photocopying 
of  any  records  or  other  information  by, 
or  on  behalf  of  HCFA,  as  necessary  to 
determine  or  verify  compUance  with 
participation  requirements. 

(b)  (Reserved) 

(c)  Notice  of  termination — {!)  Timing: 
Basic  rule.  Except  as  provided  in 

§  488.456  of  this  chapter.  HCFA  gives 
the  provider  notice  of  termination  at 
least  15  days  before  the  effective  date  of 
termination  of  the  provider  agreement. 

(2)  Immediate  jeopardy  deficiencies. 
For  a  provider  or  suppUer  writh 
deficiencies  that  pose  immediate 
jeopardy  to  residents'  or  patients'  health 
or  safety.  HCFA  gives  notice  of 
termination  at  least  2  days  before  the 
effective  date  of  termination  of  the 
provider  agreement. 

(3)  Content  of  notice.  The  notice  states 
the  reasons  for.  and  the  effective  date  of. 
the  termination,  and  explains  the  extent 
to  which  services  may  continue  after 
that  date,  in  accordance  with  §489.55. 

(4)  Notice  to  public.  HCFA 
concurrently  gives  notice  of  the 
termination  to  the  public 


Subpart  F— {Removed] 

10.  Subpart  F,  consisting  of  §§  489.60. 
489.62.  489.64.  and  489.66  is  removed. 


PART  498— APPEALS  PROCEDURES 
FOR  DETERMMATIONS  THAT  AFFECT 
PARTlOIPAnON  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMMATIONS  THAT  AFFECT  THE 
PARTICIPATION  OF  ICFS/MR  AND 
CERTAIN  NFS  M  THE  MEDICAID 
PROGRAM 

K.  Part  498  is  amended  as  follows: 

1.  The  authority  citation  for  part  498 
is  revised  to  read  as  follows: 

Authority:  Sees.  20S(a).  1102. 1819. 
1861(aa).  1869(c).  1871. 1872.  and  1919  of 
th«  Social  Security  Act  (42  U.S.C  40.Val, 
1302.  139Si-3,  139Sx{aa).  I395Qlc).  139Sfah. 
1 395ii  and  1 396r(g)  and  (hU.  unless 
otherwise  noted. 

2.  The  heading  of  part  498  is  revised 
as  set  forth  above. 

3.  Section  498.1  is  amended  by 
adding  a  new  paragraph  (h)  to  read  as 
follows: 

§496.1    Statutory  basis. 

»         •        •         »         • 

(h)  Section  11 28 A  of  the  Act  provides 
that  HCFA  will  not  collect  a  civil  money 
penalty  while  a  SNF  or  NF  has  a  final 
administrative  decision  pending  on  the 
noncomphance  that  led  to  the 
impo^tion  of  the  civil  money  penalty. 

4.  Section  498.2  is  amended  oy 
revising  the  definition  of  Provider  to 
read  as  follows: 

$49&2    Oeimiions. 

•        •        •        «        • 

Provider  means  a  hospital,  rural 
primary  can  hospital  (RPOi).  skilled 
nursii^  facihty  (SNF),  comprehensire 
outpatient  nehabttitatian  facitity  (OORF). 
home  health  agency  (HHA).  or  hospice, 
that  has  in  effect  an  agreement  to 
participate  in  Medicare,  a  nursing 
facility  (NF),  or  intennediate  care 
facility  for  the  mentally  retarded  (ICF/ 
MR)  that  has  in  effect  an  agreement  to 
participate  in  Medicaid,  or  a  clinic, 
rehabilitation  agency,  or  pubhc  health 
agency  that  has  a  similar  agreement  but 
only  to  fiimish  outpatient  physical 
therapy  or  outpatient  speech  patholog)' 
services,  and  "prospective  provider" 
means  any  of  the  hsted  entities  that 
seeks  to  participate  in  Medicare  as  a 
provider. 
***** 

5.  Section  498.3  is  amended  by 
revising  paragraph  (b)(7),  adding  new 
paragraphs  (b)(12)  and  (b)(13),  revising 
paragraphs  (d)(1)  and  (d)(10). 
redesignating  paragraphs  (d)(ll)  and 
(dHl2)  as  (d)(13)  and  (dKl4). 
respectively,  and  adding  new 
paragraphs  (d)(ll)  and  (d)(12).  to  read  as 
follows: 

§488.3    Scope  and  appncabMty. 
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(7)  Except  for  SNFs  and  NFs.  the 
termination  of  a  provider  agreement  in 
accordance  with  S  489.53  of  this 
chapter,  or  the  termination  of  a  rural 
health  clinic  agreement  in  accordance 
with  §  405.2404  of  this  chapter,  or  the 
termination  of  a  Federally  qualified 
health  center  agreement  in  accordance 
with  §  405.2400  of  this  chapter. 

•  •        •        •        • 

(12)  Except  as  provided  at 

§  498.3(d)(ll).  for  SNFs  and  NFs.  the 
finding  of  noncompliance  leading  to  the 
imposition  of  enforcement  actions 
specified  in  §  488.406  of  this  chapter, 
but  not  the  determination  as  to  which 
remedy  to  impose.  The  scope  of  review 
on  the  imposition  of  a  civil  money 
penalty  is  specified  in  §  488.438(e)  of 
this  chapter. 

(13)  Trie  level  of  noncompliance 
found  by  HCFA  in  a  SNF  or  NF  only  if 
a  successful  challenge  on  this  issue 
would  affect  the  range  of  civil  money 
penalty  amounts  that  HCFA  could 
collect. 

(d)  *  •  • 

(I)  The  finding  that  a  provider  or 
supplier  determined  to  be  in 
compbance  with  the  conditions  of 
participation  or  the  conditions  for 
coverage  has  deficiencies. 

#  •        *        *        * 

(10)  With  respect  to  an  SNF  or  NF  that 
is  not  in  substantial  compliance  with 
the  requirements,  the  finding  that  the 
SNF's  or  NF's  deficiencies  pose 
immediate  jeoptudy  to  residents'  health 
or  safety,  except  as  provided  in 
paragraph  (b)(14)  of  this  section. 

(I I)  For  SNFs  and  NFs,  the 
imposition  of  State  monitoring  or  loss  of 
nurse  aide  training. 


(12)  Except  as  provided  in  paragraph 
(b)(14)  of  this  section,  a  determination 
by  HCFA  concerning  the  level  of 
noncompliance  in  an  SNF  or  NF. 

6.  A  new  $  498.4  is  added  to  read  as 
follows: 

f  498.4    NFS  •ut>i«ct  to  appeats  process  in 
part  498. 

A  NF  is  considered  a  provider  for 
purposes  of  this  part  when  it  has  in 
effect  an  agreement  to  participate  in 
Medicaid,  including  an  agreement  to 
participate  in  both  Medicaid  and 
Medicare  and  it  is  a — 

(a)  State-operated  NF;  or 

(b)  Non  State-operated  NF  that  is 
subject  to  compliance  action  as  a  result 
of— 

(1)  A  validation  survey  by  HCFA;  or 

(2)  HCFA '8  review  of  the  State's 
survey  findings. 

7.  Saction  498.5  is  amended  by 
revising  paragraphs  (f)(1),  (i)(2),  and 
(j)(l)  to  read  as  follows: 

S4M.5    Appeal  rights. 


(f)  Appeal  rights  of  suppliers  and 
prospective  suppliers.  (1)  Any  supplier 
or  prospective  supplier  dissatisfied  with 
the  hearing  decision  may  request 
Departmental  Appeals  Board  review  of 
the  ALJ's  decision. 

(i)  Appeal  rights  for  suspended  or 
excluded  practitioners,  providers,  or 
suppliers. 

(2)  Any  suspended  or  excluded 
practitioner,  provider,  or  supplier 
dissatisfied  with  a  hearing  decision  may 
request  Departmental  Appeals  Board 
review  and  has  a  right  to  seek  judicial 


review  of  the  Board's  decision  by  filing 
an  action  in  Federal  district  court. 


(j)  Appeal  rights  for  Medicaid  ICFs/ 
MR  terminated  by  HCFA.  (1)  Any 
Medicaid  ICF/MR  that  has  had  its 
approval  cancelled  by  HCFA  in 
accordance  with  §  498.3(b)(8)  has  a  right 
to  a  hearing  before  an  ALJ.  to  request 
Departmental  Appeals  Board  review  of 
the  hearing  decision,  and  to  seek 
judicial  review  of  the  Board's  decision. 
•        •        •        •        • 

8.  Section  498.61  is  revised  to  read  as 
follows: 

S  498.61    Evidsncs. 

(a)  Evidence  may  be  received  at  the- 
hearing  even  though  inadmissible  imder 
the  rules  of  evidence  applicable  to  court 
procedure.  The  ALJ  rules  on  the 
admissibility  of  evidence. 

(b)  In  civil  money  penalty  cases, 
HCFA's  conclusions  as  to  a  SNF's  or 
NF's  level  of  noncompUance  must  be 
upheld  unless  clearly  erroneous. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778,  Medical  Assistance 
Program;  No.  93.773,  Medicare  Hospital 
Insurance) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  MarfcaUng  Service 

7CFRPart956 

(DedwtNa  MAMA-f\M6«-1:  fVM-MC- 
1PRJ 

Sweet  Onions  Grown  in  the  Waila 
Walla  VaNey  of  Souttieaat  WaaMngton 
and  Nonttaast  Ofagon;  Recommended 
Deciaion  and  Opportunlly  To  Hia 
Written  Exceptions  to  the  Propoaed 
Mariieting  Agra  am  ant  and  Order 

AQENCV:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMUnv.  This  recommended  decision 
proposes  the  issuance  of  a  marketing 
agreement  and  order  for  Walla  VVatla 
Sweet  Onions  in  southern  Washington 
and  northeast  Oregon.  For  the  purposes 
of  this  document,  the  term  "Waila  Walla 
S%veet  Onions"  refers  to  sweet  onions 
grown  in  the  proposed  production  area, 
which  consists  ot  designated  parts  of 
Walla  Walla  County.  Washington,  and 
designated  parts  of  Umatilla  County. 
Oregon.  The  proposed  order  and 
agreement  would  authorize  production 
and  marketing  research  and  marketing 
development  and  promotion  projects, 
including  paid  advertising,  and  would 
authorize  container  markings.  The  order 
would  be  administered  by  a  ten-member 
committee  consisting  of  six  producer 
members,  three  handler  members,  end  a 
public  member.  The  order  would  be 
Hnanced  by  assessments  on  handlers  of 
Walla  Walla  Sweet  Onioas  grown  in  the 
production  area.  A  primary  objective  of 
this  program  would  be  to  improve 
producer  returns  by  strengthening 
consumer  demand  through  various 
promotional  activities  and  by  reducing 
production  and  marketing  costs  through 
production  and  marketing  research. 
Walla  Walla  Sweet  Onion  producers 
would  vote  in  a  referendum  to 
determine  if  they  favor  issuance  of  the 
proposed  marketing  order. 
DATES:  Comments  must  be  received  by 
December  12. 1994. 

ADDRESSES:  Four  copies  of  all  comments 
should  be  sent  to  the  Hearing  Clerk, 
United  States  Department  of  Agriculture 
(USDA).  Room  1079.  South  Building. 
Washington.  DC.  20250-9200.  All 
written  comments  will  be  made 
available  for  public  inspection  at  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
D.  Olson.  Northwest  Marketing  Field 
Office.  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division, 
AMS,  USDA.  1220  S.W.  Third  Avenue. 
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Room  369.  Portland.  Oregon,  97204; 
telephone:  (503)326-2724,  FAX: 
(503)325-7440:  or  Robert  F.  Maltha wa> 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  DlvitioD, 
AMS,  USDA.  P.O.  Box  9645«,  Room 
2523-S.  Washington.  D.C  20090-6456; 
telephone:  (202)69(M)464.  PAX: 
(202)720-5698. 

8UPPt.EMENTARY  INFORMATX3M:  Prior 
documents  in  this  proceeding:  Notice  of 
Hearing,  issued  October  26. 1993,  and 
published  in  the  Federal  Rt^aftar  on 
October  29, 1993  (58  FR  58105|. 

This  administrative  actioa  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code. 
and  is  therefore  excluded  from  the 
requirements  of  Executive  Gfeder  12666. 

Preliminary  StatemeM:  Notice  is 
hereby  given  of  the  fiMng  with  tiie 
Hearing  Clerk  of  this  lecomnMnded 
decision  with  respect  to  a  proposed 
marketing  agreement  sod  order 
regulating  the  handling  of  sweet  onions 
grown  in  the  Walla  Walla  Valley  of 
Southeast  Washington  and  Northeast 
Oregon.  This  notice  is  issued  pursuuit 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  [7  U.S.C.  601-674).  hoeinsfter 
referred  to  as  the  Act.  and  the  appiicaUe 
rules  of  practice  and  procedare 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  |7  CFR 
Fan  900). 

The  propoaed  Federal  marketing 
agreement  and  order  (order)  were 
formulated  on  the  record  of  a  public 
bearing  held  at  the  Education  Service 
District  Building  in  Walla  Walla. 
Washington,  oo  November  15, 1993. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Act.  Approximately  25 
witnesses,  including  Walla  Walla  Sweet 
Onion  producers,  handlers,  and  a 
Washington  State  University  rssearcher. 
testified  in  support  of  the  order. 
Proponents  emphasized  that  Walla 
Walla  Sweet  Onion  producers  need  a 
Federal  marketing  order  to  eflisctively 
compete  with  other  sweet  onion 
producing  areas.  No  one  present  at  the 
hearing  testified  in  opposition  to  the 
proposed  order.  At  the  close  of  the 
hearing,  January  15, 1994,  was 
established  as  the  date  by  which  briefs, 
statements,  and  proposed  correctioos  to 
the  transcript  were  due.  None  were 
filed. 

The  proponents  testified  that  Waila 
Walla  Sweet  Onion  producers,  in  ovdw 
to  remain  competitive  with  other  sweat 
onion  producing  areas,  must  conduct 
research  and  promotion  programs  to 
reduce  production  and  marketing  costs 
and  increase  sales.  Such  programs 
should  include  production  and 


marketing  research  projects  and 
promotion  projects,  including  paid 
advertising. 

Testimony  indicated  that  voluntary 
research  and  development  efforts  by  the 
Walla  Walla  Sweet  Onion  industry  have 
not  been  successful  because  of  the  lack 
of  a  coherent  research  and  development 
plan  with  broad-based  industry  support. 
Also,  a  relatively  small  percentage  of  the 
U.S.  onion  crop  is  produced  in  the 
proposed  production  area  in  Walla 
Walla  County,  Washington,  and 
Umatilla  County,  Oregon,  and 
individual  producers  and  handlers 
cannot  implement  an  effective  research, 
marketing  development,  and  promotion 
program.  By  contrast,  most  other  onion 
growing  areas  in  the  United  States  are 
large  enough  to  convince  private 
entities,  such  as  seed  companies,  to 
conduct  production  research  and 
developmental  efforts  with  the  result 
being  new  varieties  specifically  suited 
to  those  areas.  Proponents  believe  that 
an  industry-wide  program  is  therefore 
necessary  to  enable  the  pooling  of 
resources  to  address  common  problems. 
A  single  producer  or  even  two  or  three 
producers  cannot  marshal  the  resources 
necessary  to  conduct  effective  research, 
marketing,  and  promotion  programs. 

Small  Business  Consideration:  bx 
accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C  601  et 
aeq.),  the  Administrator  of  the 
Apicultural  Marketing  Service 
considered  the  economic  impact  of  this 
action  on  small  entities.  The  record 
indicates  that  there  are  approximately 
nine  handlers  of  Walla  Walla  Sweet 
Onions  in  the  proposed  production  area 
and  50  producers.  Small  agricultural 
service  firms  have  been  defined  by  the 
Small  Business  Administration  (SBA) 
(13  CFR  121.601)  as  those  whose  annual 
receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  as  those 
having  annual  receipts  of  less  than 
$500,000.  The  majority  of  the  handlers 
and  producers  may  be  classified  as 
small  entities. 

During  the  1992  season,  commercial 
shipments  of  Walla  Walla  Sweet  Onions 
totaled  about  390.000  hundredweight  at 
an  average  f.o.b.  price  of  $16.60  per 
hundredweight  for  a  total  value  of 
$6,474,000.  An  indeterminate  volume, 
probably  about  10  percent,  was  sold  at 
roadside  stands.  While  there  is  a  great 
variance  in  the  size  of  individual 
handlers'  operations,  the  record 
indicates  that  nearly  all  of  the  handlers 
that  would  be  regulated  under  this  order 
would  qualify  as  small  firms  under  the 
SBA's  definition.  Witnesses  testified 
that  because  most  of  the  producers  and 
handlers  of  Walla  Walla  Sweet  Onions 
are  small,  they  are  unable  to 


individually  finance  the  types  of 
research  and  promotion  efforts  needed 
by  the  industry.  A  marketing  order 
program  would  provide  a  means  for 
these  small  entities  to  pool  their 
resources  and  work  together  to  solve 
their  common  problems.  Witnesses 
testified  that  such  action  is  necessary  for 
this  relatively  small  industry  to  remain 
profitable  in  the  face  of  intense 
competition  from  larger  industries. 

Acreage  and  supplies  of  Walla  Walla 
Sweet  Onions  have  declined  in  recent 
years,  and  proponents  believe  that  the 
order  would  provide  a  much  needed 
means  of  halting  the  drop  in  grower 
returns  experienced  in  past  seasons. 
This  would  be  achieved  by 
strengthening  demand  and  developing 
new  markets  for  existing  supplies  and 
encouraging  increased  production.  Also, 
costs  could  be  reduced  through 
production  research.  Thus,  the  order 
would  be  expected  to  have  a  positive 
inipact  on  producer  returns. 

The  order  would  authorize  the 
collection  of  assessments  from  handlers 
of  Walla  Walla  Sweet  Onions  grown  in 
the  designated  parts  of  Walla  Walla 
County.  Washington,  and  Umatilla 
County.  Oregon.  Assessment  funds 
would  be  used  to  finance  production 
research  projects  that  could  reduce  costs 
by  reducing  the  occurrence  of  onion 
diseases,  controlling  plant  pests,  and 
developing  varieties  with  more 
desirable  flavor,  quality,  and  size. 
Assessment  funds  could  also  be  used  to 
strengthen  demand  and  expand  markets 
for  Walla  Walla  Sweet  Onions  through 
marketing  research  and  development, 
and  product  promotion  programs, 
including  paid  advertising.  Projects  to 
develop  better  methods  of  handling, 
shipping  or  storing  onions,  to  explore 
additional  or  alternative  uses  of  onions, 
to  check  nutritive  values,  and  similar 
research  are  some  examples  of 
marketing  research.  Examples  of 
marketing  development  projects  include 
exploring  marketing  possibilities, 
contacting  buyers,  distributing 
educational  material  relating  to  the 
handling  and  marketing  of  onions,  and 
the  dissemination  of  the  results  of 
current  or  past  marketing  research 
projects. 

The  order  would  be  administered  by 
a  committee  composed  of  Walla  Walla 
Sweet  Onion  producers,  handlers,  and  a 
public  member  nominated  by  growers 
and  handlers  and  selected  by  the 
Secretary  of  Agriculture  (Secretary). 
Daily  administration  of  the  order  would 
be  carried  out  by  a  staff  hired  by  the 
committee.  The  order  would  not 
regulate  the  production  of  Walla  Walla 
Siveet  Onions  and  would  place  no 
restriction  on  the  quality  or  quantity  of 


Walla  Walla  Sweet  Onions  that  could  be 
handled. 

The  principal  requirements  of  the 
order  that  would  affect  handlers  would 
be  the  requirements  that  they  pay 
assessments  on  fresh  market  shipments 
of  Walla  Walla  Sweet  Onions  to  fund 
research  and  promotion  programs  and 
that  container  markings  would  be 
regulated.  The  amount  of  the  assessment 
rate  is  not  specified  in  the  proposed 
order,  but  witnesses  at  the  hearing 
indicated  that  an  appropriate  rate  might 
be  five  cents  per  50-pound  bag  for 
administrative  costs;  research  and 
promotion  costs  could  require  an 
additional  five  to  seven  cents  per  bag  or 
more.  Any  assessment  rate  to  cover 
committee  expenses  that  may  be 
established  would  be  recommended  by 
the  committee  to  the  Secretary  for 
approval. 

The  order  would  also  impose  some 
reporting  and  recordkeeping 
requirements  on  handlers.  Handler 
testimony  indicated  that  the  expected 
burden  that  would  be  imposed  with 
respect  to  these  requirements  would  be 
negligible.  Most  of  the  information  that 
would  be  reported  to  the  committee  is 
already  compiled  by  handlers  for  other 
uses  and  is  readily  available.  In 
compliance  with  Office  of  Management 
and  Budget  (OMB)  regulations  (5  CFR 
Part  1320)  which  implement  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  Chapter  35)  and  section  3504(h) 
of  that  Act.  the  information  collection 
and  recordkeeping  requirements  that 
may  be  imposed  by  this  order  would  be 
submitted  to  OMB  for  approval.  Those 
requirements  would  not  become 
effective  prior  to  OMB  approval.  Any 
requirements  imposed  would  be 
evaluated  against  the  potential  benefits 
to  be  derived  and  it  is  expected  that  any 
added  burden  resulting  from  increased 
recordkeeping  would  not  be  significant 
when  compared  to  those  anticipated 
benefits. 

Reporting  and  recordkeeping 
requirements  issued  imder  comparable 
marketing  order  programs  impose  an 
average  annual  burden  on  each 
regulated  handler  of  about  one  hour 
with  a  two  year  record  requirement.  It 
is  reasonable  to  expect  that  a 
comparable  burden  may  be  imposed 
under  this  order  on  the  estimated  nine 
handlers  of  Walla  Walla  Sweet  Onions. 

The  Act  requires  that  prior  to  the 
issuance  of  an  order,  a  referendum  be 
conducted  of  affected  producers  to 
determine  if  they  favor  issuance  of  the 
order.  The  ballot  material  that  will  be 
used  in  conducting  the  referendum  will 
be  submitted  to  and  approved  by  OMB 
prior  to  use.  It  is  estimated  that  it  would 
take  an  average  of  10  minutes  for  each 


of  the  approximately  50  Walla  Walla 
Sweet  Onion  growers  to  participate  in 
the  voluntary  referendum  balloting. 
Additionally,  it  has  been  estimated  that 
it  would  take  approximately  ten 
minutes  for  eadi  of  the  nine  handlers  to 
complete  the  marketing  agreement  In 
determining  that  the  order  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
all  of  the  issues  discussed  above  were 
considered.  The  order  provisions  have 
been  carefully  reviewed  and  every  effort 
has  been  made  to  eliminate  any 
unnecessary  costs  or  requirements. 
Although  the  order  may  impose  some 
additional  costs  and  requirements  on 
handlers,  it  is  anticipated  that  the  order 
would  help  to  strengthen  demand  for 
Walla  Walla  Sweet  Onions.  Therefore, 
any  additional  costs  should  be  offset  by 
the  benefits  derived  from  expanded 
markets  and  sales  benefitting  handlers 
and  producers  alike.  Accordingly,  it  is 
determined  that  the  order  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  handlers 
or  producers. 

Material  Issues:  The  material  issues 
presented  on  the  record  of  the  hearing 
are  as  follows: 

1.  Whether  the  handling  of  Walla 
Walla  Sweet  Onions  grown  in  the 
proposed  production  area  is  in  the 
current  of  interstate  or  foreign 
commerce,  or  directly  burdens, 
obstructs,  or  affects  such  commerce: 

2.  Whether  the  economic  and 
marketing  conditions  are  such  that  they 
justify  a  need  for  an  order  which  will 
tend  to  effectuate  the  declared  policy  of 
the  Act; 

3.  What  the  definition  of  the 
production  area  and  the  commodity  to 
be  covered  by  the  order  should  be; 

4.  What  the  identity  of  the  persons 
and  the  marketing  transactions  to  be 
regulated  should  be;  and 

5.  What  the  specific  terms  and 
provisions  of  the  order  should  be. 
including: 

(a)  The  definition  of  tenns  used 
therein  which  are  necessarj'  and 
incidental  to  attain  the  declared  policy 
and  objectives  of  the  order  and  the  Act; 

(b)  The  establishment,  composition, 
maintenance,  procedures,  powers  and 
duties  of  a  committee  that  would  be  the 
local  administrative  agency  for  assisting 
the  Secretary  in  the  administration  of 
the  order; 

(c)  The  authority  to  incur  expenses 
and  the  procedure  to  levy  assessments 
on  handlers  to  obtain  revenue  for  paying 
such  expenses; 

(d)  The  authority  to  establish  or 
provide  for  the  establishment  of 
production  and  marketing  research  and 
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marketing  development  proiects, 
including  paid  advertisinc; 

(e)  The  authority  to  establish 
regulations  for  container  markings  and 
sanMuanis  for  such  regulations: 

(ff  The  aalBhUshinent  of  raquirenwnts 
for  handkr  reporting  and 
recordkeeping: 

(gj  The  requirenient  of  compbance 
with  all  provisions  of  the  order  and  with 
any  regulations  issued  under  it,  and 

(n)  Miscellaneous  provisioas  as  set 
forth  in  §§  956.85  through  96«.96  of  the 
Notice  of  Hearing  published  in  the 
Federal  Regjetcr  of  October  29. 1993  [58 
FR  581051  which  are  common  to  all 
orders,  aad  other  tmrn*  and  conditians 
published  at  $§95«.97  through  956.99 
that  are  conunoo  to  oMrketing 
agreements  onlv. 

Finding  aaa  Conehtaioma: 

The  following  proposed  findings  and 
conclusions  oa  the  material  isaiMi  are 
based  on  the  racord  of  the  haarlaf. 

1.  The  record  indicates  that  the 
handling  of  Walla  Walla  Sweet  Onions 
grown  in  dedgiiilwri  parts  of  Walla 
Walla  County.  Washington,  and 
designated  parts  of  Umatilla  County, 
Oregon,  is  in  the  currant  of  interstate  or 
foreign  commerce  or  directly  burdens, 
obstructs  or  affects  such  commerce.  The 
proposed  production  area  is  diacuaaed 
in  material  issue  3. 

The  record  evidence  shows  that  in 
July  1989, 49  percent  of  the  commercial 
shipments  of  Walla  Walla  Sweet  Onions 
were  marketed  in  Seattle.  Washington. 
That  percentage  increased  over  the 
following  four  years,  and.  in  1993,  71 
percent  of  the  volume  moved  to  outlets 
inside  the  State,  the  remaining  29 
percent  going  to  both  eastern  and 
western  destinations  outside 
Washington  and  Oregon.  An 
indeterminate  volume  of  Walla  Walla 
Sweet  Onions  is  sold  within  the 
proposed  production  area  at  roadside 
stands,  and  some  are  marketed 
throughout  the  United  States.  A 
negligible  percentage  of  the  crop  is 
processed.  The  record  indicates  that  no 
Walla  Walla  Sweet  Onions  are  currently 
exported,  but  that  they  may  be  In  the 
future. 

In  addition  to  Seattle,  the  record 
indicates  that  other  major  markets  for 
Walla  Walla  Sweet  Onions  include 
Chicago,  Illinois,  and  San  Francisco, 
California.  USDA  Market  News  reports 
show  that  these  three  markets  accounted 
for  about  12  percent  of  commercial 
shipments  in  June.  July,  and  August  of 
1992.  Walla  Walla  Sweet  Onions  also 
were  marketed  (in  descending  order  of 
volume  marketed)  in  Los  Angeles, 
California:  Atlanta.  Georgia;  Boston, 
Massachusetts;  New  York.  New  York: 
Baltimore,  Maryland;  Cinciruiati.  Ohio: 
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St.  Louis,  Missouri:  Dallas.  Texas; 
Miami,  Florida;  Pittsburgh. 
Pennsylvania:  and  Detroit.  Michigan. 

Record  evidence  shows  that  any 
handling  of  Walla  Walla  Sweet  Onions 
in  fresh  market  channels,  including 
intrastate  shipments,  exerts  an  influence 
on  all  other  handling  of  such  onions  and 
vice  versa.  Therefore,  because  such 
shipments  directly  burden,  ofaetruct.  or 
affect  such  commerce,  all  handling  of 
Walla  Walla  Sweet  Onions  grown  in  the 
proposed  production  area  should  be 
covered  by  the  order,  and  an  order  for 
Walla  Walla  Sweet  Onions  is  supported 
by  the  evidence  in  the  record  of  bearing. 

2.  The  record  indicates  that  omona  are 
grown  in  each  of  the  50  States,  but 
commercial  production  is  concentrated 
in  a  few.  There  are  three  maior  seasonal 
groups  of  U.S.  dry  onions,  litey  include 
spring  onions  produced  mainly  in 
Georgia;  Texas,  and  CaUfomia:  summer 
non-storage  oniona  grown  in  New 
Mexico,  Texas,  and  Washington;  and 
summer  storage  onions  produced  mostly 
in  Colorado,  Idaho,  Michigan.  New 
York,  Ohio,  Oregon,  Utah,  Minnesota, 
Washington,  and  Wisconsin. 

The  record  also  indicates  that  during 
its  aeaaon.  the  Welle  Walk  Sweet  Onion 
industry  faces  strong  competitian  htnn 
other  summer  non-storage  onion 
suppliers.  Two  major  competitors  are 
New  Mexico,  which,  in  1992  accounted 
for  74  percent  of  the  summer  non- 
storage  crop,  and  the  High  Plains  and 
Trans-Pecos  arees  of  Texas,  with  17 
percent  of  the  crop. 

The  shipping  season  for  Walla  Walla 
Sweet  Oniona  runs  from  late  June 
through  early  August  each  yw.  About 
23  percent  of  the  volume  moves  in  June, 
about  40  percent  in  July,  and  the 
remaining  37  percent  is  shipped  in 
August. 

As  is  true  with  other  com.nodities, 
sellers  of  onions  conduct  their 
businesses  to  obtain  meximum  returns 
for  the  product  they  have  for  sale. 
Handlers  and  other  sellers  therefore 
continually  survey  all  accessible 
markets  so  that  tlwy  may  take  advantage 
of  the  best  possible  prices  available. 
Further,  they  constantly  attempt  to 
develop  demand  and  seek  new  markets 
for  their  product.  Likewise,  onion 
buyers  consider  prices  and  availability 
of  onions  horn  all  sources  in  making 
their  purchasing  decisions.  Frequent 
market  news  reports  of  onion  prices  are 
available  in  shipping  areas,  and  means 
of  rapid  communication  are  readily 
available.  For  these  raesons,  onion 
supplies  and  prices  in  any  one  location 
are  promptly  known  elsewhere  and 
have  a  direct  effect  on  onion  supphes 
and  prices  in  other  locations. 


Summer  storage  onions  normally 
account  for  over  half  the  U.S.  dry  onion 
crop.  About  55  percent  of  the  1993  dry 
onion  crop  was  summer  storage 
compared  to  59  percent  in  1992.  The 
two  principal  types  of  onions  grown  for 
the  summer  storage  crop  are  globe  and 
sweet  S(>anish  type  onions.  Globe 
onions  are  the  dominant  type  grown  in 
the  midwest  and  east  and  are  not 
generally  adaptable  to  production  in  the 
southern  States.  They  tend  to  have  a 
strong  flavor,  are  firm  to  hard  to  the 
touch,  and  i^eep  well  under  proper 
storage  conditions.  Spanish  type  onions 
are  particularly  well  adapted  to 
production  in  the  western  States.  They 
are  noted  for  their  milder,  sweeter 
flavor,  but  have  a  more  limited  storage 
life  than  globes.  Onions  grown  in  the 
northern  States  are  harvested  primarily 
in  July  and  August,  and  the  bulk  of  the 
crop  is  placed  in  storage.  Marketing  of 
the  late-summer  onion  aop  begins 
shortly  after  harvest  and  continues 
through  the  fall  and  winter  and  into  the 
spring  months. 

Spring  non-storage  onions  rank 
second  in  seasonal  importance. 
Production  totaled  eight  million 
hundredweight  in  1993, 14  percent  of 
the  U.S.  total.  Spring  crop  onions  are 
grown  primarily  in  the  southern  States 
and  are  principally  of  the  Crano  and 
Granex  tj'pes.  These  types  of  onions  are 
typically  sweeter  and  milder  than  the 
globe  type.  Additionally,  they  are  more 
tender  and  perishable  than  either  the 
globe  or  Spanish  type  onion.  Unlike  the 
summer  storage  onion  crop,  the  spring 
crop  is  marketed  relatively  soon  after 
harvest.  Major  produces  of  the  spring 
onion  crop  are  California,  Texas. 
Arizona,  and  Georgia. 

Summer  non-storage  production 
reached  only  4.8  million  hundredweight 
in  1993,  but  this  was  a  record  crop  for 
summer  non-storage  production:  the 
1992  crop  was  4.3  million 
hundredweight. 

Testimony  indicated  that  onions  were 
first  planted  commercially  in  Walla 
Walla  County,  Washington,  located  in 
what  is  now  known  as  the  Walla  Walla 
Valley  around  the  3rear  1900.  According 
to  testimony,  it  was  discovered  that  the 
unique  growing  conditions  in  this  area 
of  southeastern  Washington  and 
northeastern  Oregon,  particularly  the 
low  sulfur  content  of  the  soil,  yielded  a 
sweeter,  milder  onion  than  those  grown 
elsewhere.  In  1915,  500  carlots 
consisting  of  300  100-pound  sacks  each 
were  grown  and  shipped  from  the 
outskirts  of  Walla  Walla. 

The  record  indicates  that  the  majority 
of  current  commercial  non-storage 
onion  production  in  Washington  is  in 
the  Walla  Walla  Valley.  Testimony 


shows  that  separate  acreage,  price,  and 

f)roducti(Hi  statistics  are  not  available 
or  the  Walla  Walla  Valley  alone,  but 
also  include  other  areas  in  Washington, 
such  as  the  Tri-cities  area,  the  Yakima 
Valley,  and  the  Columbia  River  Basin. 
The  record  indicates  that  neither  the 
National  Agricultural  Statistics  Service 
(NASS)  nor  State  repwrting  services  for 
Washington  and  Oregon  report  separate 
statistics  for  Walla  Walla  Sweet  Onions. 
Such  statistics  are  grouped  together  as 
summer-non  storage  onions.  Witnesses 
testified  that  Walla  Walla  Sweet  Onion 
acreage  is  included  in  the  total  for 
Washington  non-storage  onions,  so  that 
any  figure  representing  Walla  Walla 
Sweet  Onions  is  necessarily  an  estimate. 
Moreover,  no  statistical  data  are 
available  for  Umatilla  County,  Oregon, 
although  one  witness  testified  that 
perhaps  150  to  200  acres  of  Walla  Walla 
Sweet  Onions  may  be  grown.  As 
reported  by  NASS.  summer  non-storage 
onions  ptjwn  in  Washington  in  1980 
totaled  780  acres,  increasing  until  1988 
when  1,600  acres  were  harvested.  Since 
then,  acreage  has  declined  to  1,000  acres 
in  1992.  Testimony  was  offered  that 
Walla  Walla  Sweet  Onion  acreage  has 
been  declining  at  the  rate  of  about  100 
acres  per  year.  Moreover,  although 
harvested  acreage  in  Washington  for 
1991  was  reported  as  900  acres,  the 
record  indicates  that  the  total  number  of 
acres  of  sweet  onions  harvested  in  the 
Walla  Walla  Valley  was  as  little  as  half 
that,  the  remaining  acreage  being  in 
other  areas  in  the  State. 

Washington  summer  non-storage 
acreage  currently  accounts  for  about  .71 
percent  of  the  U.S.  annual  total,  and  an 
estimated  9  percent  of  the  summer  non- 
storage  crop.  Washington  accounts  for 
less  than  a  tenth  of  summer  non-storage 
onion  production,  however,  because 
Washington's  acreage  is  much  less  than 
that  of  competing  growing  areas  in  New 
Mexico  and  Texas.  The  record  indicates 
that  the  average  yield  for  the 
Washington  summer  non-storage  onion 
crop  in  1992  was  about  390 
hundredweight  per  acre.  This  compares 
with  the  average  y\e\A  for  all  summer 
non-storage  onions  of  341 
hundredweight  per  acre. 

Walla  Walla  Sweet  Onion  plantings 
begin  about  September  10  and  end  as 
late  as  October.  The  majority  of  growers 
attempt  to  have  most  of  the  crop  planted 
by  mid-  to  late-September.  Since  the 
growing  season  spans  the  winter 
months,  freeze  damage  to  Walla  Walla 
Sweet  Onions  is  a  risk  growers  face  each 
yeer.  Harvest  typically  begins  in  the 
following  June.  Walla  Walla  Sweet 
Onions  are  shipp>ed  from  June  through 
August,  with  peek  volume  moving  in 
July.  Statistical  data  indicate  that 


production  of  non-storage  onions  in 
Washington  has  risen  in  recent  years, 
totaling  29.7  million  pounds  in  1991, 
39.0  million  pounds  in  1992,  and  ,3fi.0 
million  pounds  in  1993.. 

The  record  indicates  that  one 
weakness  in  current  post  harvest 
handling  practices  is  storage  life. 
Current  produced  varieties  of  Walla 
Walla  Sweet  Onions  are  highly 
perishable  and  cannot  be  stored  for 
extended  periods.  Preliminary  research 
has  shown  that  the  life  of  Walla  Walla 
Sweet  Onions  can  be  extended  by  low 
temperature  storage.  Additionally,  the 
identification  of  varieties  with  longer 
storage  capability  would  benefit  the 
industry. 

The  record  indicates  that  further 
extending  the  storage  life  of  Walla  Walla 
Sweet  Onions  has  become  a  critical 
need  of  the  industry,  particularly  in 
view  of  its  competitive  pressures. 
Witnesses  testified  that  the  relatively 
short  life  of  Walla  Walla  Sweet  Onions 
accentuates  the  industry's  marketing 
risks  by  adding  an  urgency  to  move  the 
produce  quickly  into  wholesale  and 
retail  channels  without  regard  to 
existing  supplies  and  prices  in  those 
markets.  The  proposed-  order  would 
authorize  production  research  projects 
to  address  these  problems. 

Season  average  prices  for  Washington 
summer  non-storage  onions  decreased 
31  percent  to  $16.60  p>er  hundredweight 
in  1992.  Prices  reached  a  record  high  in 

1991  at  $23.90  per  hundredweight.  The 

1992  crop  was  valued  at  $6.5  million, 
which  was  an  8  percent  decrease  from 
the  previous  season.  Monthly  prices 
generally  decrease  during  the  peak 
harvesting  in  the  State  of  Washington. 
There  are  no  separate  price  data 
available  for  Umatilla  County.  Howrever, 
given  the  small  production  area,  such 
prices  &t>m  the  Walla  Walla  Valley  area 
of  Umatilla  County  should  be  similar  to 
those  of  the  adjacent  area  of 
Washington. 

Monthly  prices  received  for 
Washington  summer  non-storage  onions 
decreased  9  percent  bom  June  1992,  to 
August,  1992  ($17.50  per 
hundredweight  to  $16.00  per 
hundredweight).  Prices  for  1991  were 
considerably  higher,  beginning  at  $29.40 
per  hundredweight  and  ending  at 
$20.00  per  hundredweight.  The  five- 
year  average  non-storage  onion  prices  in 
Washington  (1988-1992)  for  the  period 
June  through  August,  respectively,  was 
$20.94.  $16.94.  and  $14.06  per 
hundredweight.  This  compared  with 
total  U.S.  five-year  non-storage  onion 
average  prices  of  $12.22,  $14.20,  and 
$12.16  per  hundredweight  for  the  same 
period.  U.S.  summer  non-storage  prices 
in  June  of  1992  were  37  percent  Jower 


than  Washington  summer  non-storage 
prices  during  that  period,  but  prices 
began  to  even  out  in  August  of  1992  at 
$16.00  per  hundredwei^t  for 
Washinigton  summer  non-storage  onions 
and  rose  23  percent  to  $15.80  per 
hundredweight  for  the  U.S.  total  for 
non-storape  onions. 

Accordmg  to  testimony,  a  major  share 
of  the  Walla  Walla  Sweet  Onion  market 
is  being  lost  to  two  major  competitors. 
South  Texas  onions  and  those  from 
Vidalia,  Georgia.  Onions  grown  in  these 
areas  are  covered  by  Federal  marketing 
order  programs  that  fund  promotion  and 
advertising  activities  and,  therefore, 
help  to  make  buyers  and  consumers 
more  aware  of  the  favorable  attributes  of 
the  onions. 

Marketing  order  programs  for  Idaho- 
Eastern  Oregon  onions  regulate  the 
handling  of  onions  grown  on 
approximately  17,600  acres;  the  South 
Texas  program  has  about  14,200  acres; 
and  the  Vidalia  program  covers  about 
8,000  acres.  The  industry  believes  that 
a  research  and  promotion  program  is 
necessary  to  expand  Walla  Walla 
markets. 

Witnesses  attributed  the  recent 
downward  trend  in  Walla  Walla  Sweet 
Onion  prices  in  part  to  increasing 
competitive  pressures  from  other,  larger 
onion  growing  areas.  Testimony 
indicated  that  while  the  Walla  Walla 
Sweet  Onion  is  considered  unique  in  its 
sweetness,  other  areas  have  or  are 
developing  sweet  varieties  of  onions  to 
capitalize  on  the  strong  consumer 
demand  for  sweet  onions.  For  example, 
the  South  Texas  onion  industry  has 
funded,  through  a  Federal  marketing 
order,  varietal  research  to  develop  an 
onion  variety  with  the  desired 
characteristics  of  being  mild  tasting  and 
sweet.  This  variety,  called  the  Texas 
Grano  1015  Y,  has  been  actively 
promoted.  The  record  indicates  that  the 
South  Texas  onion  industry  budgeted 
funds  for  research  and  market 
development  activities  through  its 
marketing  order.  Additionally,  handlers 
in  Idaho  and  Eastern  Oregon,  also  under 
a  Federal  marketing  order  program , 
budgeted  funds  during  the  same  period 
for  promotion  and  research  of  its  sweet 
Spanish  onion.  Witnesses  attributed  the 
success  these  other  growing  areas  have 
had  to  their  ability  to  pool  available 
resources  under  their  respective 
marketing  orders.  Proponents  testified 
that  the  research  and  promotion 
activities  conducted  by  competitors 
ha\'e  assisted  those  competing 
industries  in  developing  and  promoting 
sweeter  onion  varieties  that  are 
challenging  the  Walla  Walla  Sweet 
Onion  for  its  share  of  the  onion  market. 
It  is  believed  that  a  similar  program  is 
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necessary  for  Walla  Walla  Sweet  Onions 
to  remain  profitable  in  this  competitive 
industry. 

The  record  indicates  that  most 
Northwest  residents  are  Camiliar  with 
the  taste  and  origin  of  the  Walla  Walla 
Sweet  Onion.  The  record  also  indicates 
that  they  are  aware  of  its  unique  flavor 
characteristics  and  are  loyal  customers. 
However,  as  the  Walla  Walla  industry 
has  grown,  the  development  of  new 
markets  has  become  necessary. 
Testimony  demonstrated  the  need  to 
diffierentiate  the  Walla  Walla  Sweet 
Onion  from  other  onions  available  in 
the  marketplace  to  gamer  customer 
loyalty  in  markets  located  outside 
Washington  and  Oregon. 

The  record  indicates  that  most  Walla 
Walla  Sweet  Onion  growers  and 
handlers  are  not  sufnciently  large  to 
finance  promotion  and  research 
programs  on  an  individual  basis.  In 
addition,  public  funds  to  finance  such 
projects  are  scarce.  Heretofore,  the 
Walla  Walla  Sweet  Onion  industry  has 
attempted  to  operate  and  fund  research 
and  development  projects  under 
voluntary  programs.  Eventually,  these 
programs  ceawd  to  operate  because  of 
inadequate  support  and  financing. 
Witness  testimony  luianimously 
supported  a  marketing  order  program  to 
be  financed  by  all  handlers,  to 
strengthen  consumer  demand  through 
promotion  of  the  commodity  and 
reducing  costs  through  production 
research. 

Witnesses  also  testified  that  market 
research,  in  the  form  of  data  collection 
and  analysis,  would  be  an  essential  part 
of  an  overall  marketing  and  promotion 
strategy.  Currently,  limited  data  is 
gathered  with  respect  to  Walla  Walla 
Sweet  Onions.  To  effectively  promote 
and  market  Walla  Walla  Sweet  Onions. 

Eroponents  testified  that  additional 
now  ledge  of  market  conditions  and 
access  to  complete  data  is  necessary  to 
make  prudent  decisions  for  focusing 
promotional  efforts  and  promoting  the 
efficient  allocation  of  resources. 

The  record  indicates  that  many 
onions  sold  as  Walla  Walla  Sweet 
Onions  do  not  have  the  same  mild 
flavor  and  other  characteristics  of  Walla 
Walla  Sweet  Onions  grown  in  the 
proposed  production  area.  Several 
witnesses  testified  that  often  such 
onions  were  identified  as  Walla  Walla 
Sweet  Onions  grown  in  other  states  or 
areas  near  the  Walla  Walla  Valley. 
Testimony  indicates  that  the  growers  of 
the  Walla  Walla  Valley  have  spent  time 
and  effort  attempting  to  market  the 
Walla  Walla  Sweet  Onion  as  one  they 
believe  has  unique  characteristics 
because  of  the  area  in  which  the  onions 
are  grown.  These  growers  believe  that 


such  efforts  have  been  offiwt  by  growers 
and  handlers  selling  onions  produced 
outside  the  proposed  production  area  as 
Walla  Walla  Sweet  Onions.  Testimony 
indicated  that  40  percent  of  the  onions 
sold  and  described  as  Walla  Walla 
Sweet  Onions  were  grown  outside  the 
proposed  production  area  and. 
therefore,  were  not  true  Walla  Walla 
Sweet  Onions. 

hi  siunmary.  a  number  of  problems 
were  identified  in  the  record  that  could 
be  resolved  through  a  marketing  order 
that  would  enable  the  Walla  Walla 
industry  to  work  together  collectively 
Identifying  varieties  that  have  good 
seedling  survival  rate,  a  low 
susceptibility  to  cold  damage,  good 
eating  quality,  and  increased  storage 
capability  would  add  stability  to  the 
supply  and  quality  of  the  Walla  Walla 
Sweet  Onion  crop,  and  could  increase 
yields  and  reduce  costs.  The  marketing 
order  program  could  assist  handlers  in 
solving  mutual  post  harvest  handling 
problems,  in  the  interest  of  increasing 
the  quality  of  their  offerings,  reducing 
costs  and  increasing  returns.  Finally, 
authorizing  industry  financing  of 
promotion  and  advertising  programs 
would  enable  the  industry  to  increase 
consumer  awareness  of  its  unique 
commodity,  strengthen  demand  and 
increase  sales. 

In  view  of  the  foregoing,  it  is 
concluded  that  there  is  a  need  for  a 
marketing  order  for  Walla  Walla  Sweet 
Onions  grown  in  designated  parts  of 
Washington  and  Oregon.  The  order 
would  meet  many  of  the  needs  of  the 
industry  and  would  tend  to  effectuate 
the  declared  poUcy  of  the  Act. 

3.  A  definition  of  the  term 
"production  area"  should  be  included 
in  the  order  to  delineate  the  area  in 
which  Walla  Walla  Sweet  Onions  must 
be  grown  before  the  handling  thereof  is 
subject  to  the  marketing  order.  Such 
term  should  include  designated  parts  of 
Walla  Walla  County.  Washington,  and 
Umatilla  County,  Oregon. 

The  area  defined  in  the  proposed 
order  comprises  what  is  generally 
recognized  as  the  Walla  Walla  Valley  of 
Washington  and  Oregon.  The  counties 
included  are  contiguous  and  share 
essentially  the  same  growing,  harvesting 
and  marketing  conditions  with  respect 
to  Walla  Walla  Sweet  Onions.  While 
production  of  Walla  Walla  Sweet 
Onions  is  currently  concentrated  in  the 
two  counties  of  Walla  Walla  and 
Umatilla,  onions  of  all  types  are  grown 
throughout  the  proposed  production 
area,  as  well  as  adjacent  areas. 

At  the  hearing,  a  witness  proposed 
revising  the  definition  of  production 
area  appearing  in  the  Notice  of  Hearing 
to  include  an  area  north  of  the  Touchet 


River  in  Washington.  However, 
testimony  indicated  that  this  area  is  dry 
land  of  a  different  soil  type.  Further,  it 
does  not  have  a  history  of  Walla  Walla 
Sweet  Onion  production,  so  that  onions 
produced  there  may  not  have  the  same 
quality  attributes  as  others  from  the 
proposed  production  area.  The  area  as 
defined  accounts  for  much  of  the 
oirrent  sweet  onion  acreage  in 
Washington  and  Oregon  and.  according 
to  record  evidence,  is  generally 
recognized  by  the  onion  trade  and 
consiuners  as  comprising  the  Walla 
Walla  Sweet  Onion  region  of 
Washington  and  Oregon.  This  is  because 
of  the  unique  soil  and  growing 
conditions  in  the  highly  localized  area. 
Furthermore,  the  production  area  as 
defined  in  the  marinating  order  is  the 
smallest  practicable  geographic  area  to 
which  the  order  should  be  applied, 
consistent  with  carrying  out  the 
declared  pohcy  of  the  Act. 

The  term  "Walla  Walla  Sweet  Onion" 
should  be  defined  to  specify  the 
commodity  covered  by  the  proposed 
order  and  to  which  the  terms  and 

Erovisions  of  the  marketing  order  would 
B  applicable.  The  record  indicates  that 
a  "Walla  Walla  Sweet  Onion"  may  be 
any  of  a  number  of  onion  varieties 
grown  in  the  production  area,  rather 
than  one  specific  variety  of  onion. 
However,  testimony  indicated  that 
onions  acquire  special  characteristics 
when  grown  in  the  proposed  production 
area.  This  is  due  in  part  to  the  low 
sulfur  content  of  the  soil.  Further, 
according  to  testimony,  the  term  "Walla 
Walla  Sweet  Onion"  has  a  specific 
meaning  in  the  onion  trade,  and 
consumers  perceive  Walla  Walla  Sweet 
Onions  as  a  unique  commodity  distinct 
from  other  onions.  For  these  reasons, 
the  term  "Walla  Walla  Sweet  Onion" 
should  be  defined  to  mean  all  varieties 
of  the  genus  and  species  Allium  cepa, 
except  sweet  Spanish  types,  grown  in 
the  proposed  production  area. 

To  provide  for  the  possibility  that 
other  types  of  onions  that  have 
characteristics  similar  to  what  is  now 
known  as  the  "Walla  Walla  Sweet 
Onion"  may  be  grown  in  the  production 
area  in  the  future,  the  committee  should 
be  authorized,  upon  approval  of  the 
Secretary,  to  add  those  types  of  onions 
to  the  types  included  under  the  term 
"Walla  Walla  Sweet  Onion."  This 
would  be  accompUshed  through 
informal  rulemaking  procedures. 

The  definition  should  include  dry 
onions,  onions  grown  for  transplanting, 
and  salad  onions.  The  definition  in  the 
order  as  originally  proposed  also 
included  onion  seed.  However, 
testimony  indicated  that  regulating  seed 
was  not  necessary,  as  the  intent  of  the 


proponents  is  to  define  Walla  Walla 
Sweet  Onions  as  only  those  sweet 
onions  grown  in  the  production  area. 
Accordingly,  if  onions  are  grown 
outside  the  proposed  production  area 
bom  seed  produced  within  that  area, 
the  resulting  onions  would  not  be  true 
Walla  Walla  Sweet  Onions.  Testimony 
indicated  that  this  is  because  of  the  soil 
and  climate  unique  to  the  Walla  Walla 
River  Valley,  comprising  designated 
parts  of  Walla  Walla  County. 
Washington,  and  Umatilla  County, 
Oregon.  Accordingly,  the  term  "seeds" 
should  not  be  included  in  the  proposed 
definition  of  Walla  Walla  Sweet  Onions. 

4.  The  term  "handler"  is  synonymous 
with  the  term  "shipper"  and  should  be 
defined  to  identify  the  persons  who 
would  be  subject  to  regulation  under  the 
order.  Such  term  should  apply  to  any 
person,  except  a  common  or  contract 
carrier  transporting  Walla  Walla  Sweet 
Onions  owned  by  another  person,  who 
first  performs  any  of  the  activities 
within  the  scope  of  the  term  "handle" 
as  hereinafter  defined.  The  definition 
identifies  persons  who  would  be 
responsible  for  meeting  the 
requirements  of  the  order,  including 
paying  assessments  and  submitting 
reports. 

Common  or  contract  carriers 
transporting  Walla  Walla  Sweet  Onions 
owned  by  another  person  would  not  be 
considered  as  handlers,  even  though 
they  transport  Walla  Walla  Sweet 
Onions,  because  such  carriers  do  not 
have  control  over  the  Walla  Walla  Sweet 
Onions  being  transported.  Nor  are  they 
the  persons  who  cause  the  introduction 
of  such  Walla  Walla  Sweet  Onions  into 
the  stream  of  commerce.  The  only 
interest  of  a  common  or  contract  carrier 
in  such  Walla  Walla  Sweet  Onions  is  to 
transport  them  for  a  service  charge  to 
destinations  determined  by  others. 

Growers  who  handle  their  own  Walla 
Walb  Sweet  Onions  or  Walla  Walla 
Sweet  Onions  grown  by  others  would  be 
considered  handlers  under  the  order. 
Any  person  who  purchases  Walla  Walla 
Sweet  Onions  from  growers  and 
performs  any  other  handhng  function 
such  as  grading  and  packing  such  Walla 
Walla  Sweet  Onions  would  be  a 
handler. 

The  term  "handle"  should  be  defined 
in  the  order  to  establish  the  specific 
functions  that  would  place  Walla  Walla 
Sweet  Onions  in  the  current  of 
commerce  within  the  production  area  or 
between  the  production  area  and  any 
point  outside  thereof,  and  to  provide  a 
basis  for  determining  which  functions 
are  subject  to  regulation  under  authority 
of  the  marketing  order.  "Handle"  and 
"ship"  are  used  synonymously  and  the 
definition  should  so  indicate. 


The  record  indicates  that  the  term 
"handle"  should  include  the  acts  of 
packaging,  loading,  transporting  or 
selling  Walla  Walla  Sweet  Onions. 
Ho*vever,  the  term  "handle"  should  not 
include  the  transportation,  sale  or 
delivery  of  field-run  Walla  Walla  Sweet 
Onions  to  a  handler  within  the 
production  area  or  to  a  handler  outside 
the  production  area  but  within  Walla 
Walla  County.  Washington,  or  Umatilla 
County.  Oregon,  to  have  such  onions 
prepared  for  market.  In  this  case,  the 
onions  have  not  yet  been  prepared  for 
market  nor  are  they  in  their  existing 
condition  being  transported  to  market. 
Most  sellers  and  buyers  do  not  consider 
them  as  yet  suitable  or  appropriate  for 
commercial  transactions  and,  as  such, 
they  have  not  yet  entered  the  stream  of 
commerce. 

Walla  Walla  Sweet  Onion  producers 
sometimes  market  their  Walla  Walla 
Swreet  Onions  themselves.  In  such  cases, 
those  growers  would  be  the  first 
handlers  of  Walla  Walla  Sweet  Onions 
and  would  be  responsible  for  paying 
assessments  and  complying  with  other 
order  requirements. 

5.(a)  Certain  terms  should  be  defined 
.for  the  purpose  of  designating 
specifically  their  applicability  and 
limitations  whenever  they  are  used  in 
the  order.  The  definition  of  terms 
discussed  below  is  necessary  and 
incidental  to  attain  the  declared  policy 
and  objectives  of  the  order  and  Act. 

"Secretary"  should  be  defined  to 
mean  the  Secretary  of  Agricidture  of  the 
United  States,  or  any  officer,  or 
emplo>-ee  of  the  United  States 
Depmrtment  of  Agriculture  who  has  been 
or  who  may  be  delegated  the  authority 
to  act  for  the  Secretary. 

"Act"  should  be  defined  to  mean  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
This  is  the  statute  tmder  which  the 
proposed  regulatory  program  would  be 
operative,  and  this  definition  avoids  the 
need  to  refer  to  the  citation  throughout 
the  order. 

"Person"  should  be  defined  to  mean 
an  individual,  partnership,  corporation, 
associaticm.  or  any  other  business  unit. 
This  definition  is  the  same  as  that 
contained  in  the  Act  and  insures  that  it 
has  the  same  meaning  in  the  order  as  it 
has  in  the  Act. 

The  term  "registered  handler"  should 
be  defined  to  mean  a  person  who  is  a 
handler  with  adequate  focilities  for 
procuring  and  sorting,  grading. 
{>ackaging.  and  i>erforming  any  other 
handling  function  or  who  is  a  handler 
with  access  to  such  facilities.  This 
provision  would  require  all  Walla  Walla 
S%¥eet  Onion  handlers  to  register  with 
the  committee  after  meeting  certain 


qualifications.  Some  handlers  may  have 
grading  and  storage  facilities  outside  of 
the  production  area.  Handler 
registration  would  aid  the  committee  in 
determining  compliance  with  order 
requirements.  Registration  also  would 
enable  the  committee  to  obtain  the 
necessary  information  to  levy 
assessments. 

No  testimony  was  presented 
concerning  the  actual  method  of 
registration.  However,  based  on  similar 
orders  using  handler  registration  the 
committee  should  be  authorized  to 
recommend,  for  approval  of  the 
Secretary,  procedures  with  respect  to 
handier  registration.  This  provision  has 
been  added  to  the  definition  of 
registered  handler. 

The  term  "container"  should  be 
defined  as  a  box.  bag.  crate,  hamper, 
basket,  package,  or  any  other  receptacle 
used  in  packaging,  transporting,  sales, 
shipment,  or  o^er  handling  of  Walla 
Walla  Sweet  Onions.  It  is  necessary  to 
define  the  term  since  it  may  be  used 
throughout  the  proposed  order  and  any 
rules  estabUshed  thereunder. 

The  term  "producer"  should  be 
synonymous  vdth  "grower"  and  should 
be  defined  to  identify  those  persons 
who  are  eligible  to  vote  for,  and  serve 
as.  producer  members  and  alternate 
producer  members  on  the  committee 
and  those  who  may  vote  in  any 
referendum.  The  term  should  mean  any 
person  engaged  in  a  proprietary  capacify 
in  the  production  of  Walla  Walla  Sweet 
Onions  for  market  within  the 
production  area.  Each  business  unit 
(such  as  a  corporation  or  partnership) 
should  be  considered  a  single  producer 
and  should  have  a  single  vote  in 
nomination  proceedings  and  referenda. 
The  term  "producer"  should  include 
any  person  who  owns  or  shares  in  the 
ownership  of  Walla  Walla  Sweet  Onions 
such  as  a  landowner  landlord,  tenant,  or 
sharecropper.  A  person  who  owns  and 
farms  land  resulting  in  that  person's 
ownership  of  the  Walla  Walla  Sweet 
Onions  produced  on  such  land  should 
be  considered  a  producer.  The  same  is 
true  with  respect  to  a  person  who  rents 
and  farms  land  resulting  in  that  person's 
ownership  of  all  or  part  of  the  Walla 
Walla  Sweet  Onions  produced  on  that 
land. 

Likev^se,  any  person  who  owns  land 
which  that  person  does  not  farm,  but  as 
rental  for  such  land  obtains  the 
ownership  of  a  portion  of  the  Walla 
Walla  Sweet  Onions  produced  thereon, 
should  be  regarded  as  a  producer  for 
that  portion  of  the  Walla  Walla  Sweet 
Onions  received  as  rent.  The  tenant  on 
such  land  should  be  regarded  as  a 
producer  for  the  remaining  portion 
produced  on  such  land. 
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A  )oint  venture  is  one  whereby  several 
persons  contribute  resources  to  a  single 
endeavor  to  produce  and  market  a  Walla 
Walla  Sweet  Onion  crop.  In  such 
venture,  one  party  may  be  the  fanner 
who  contributes  one  or  more  {actors 
such  as  labor,  time,  production  facilities 
or  cultural  skills,  and  the  other  party 
may  be  a  handler  who  contributes 
money  and  cultural,  harvesting,  and 
marketing  supervision.  Normally,  a 
husband  and  wife  operation  would  be 
considered  a  partnership.  Any 
individual,  partnership,  family 
enterprise,  organization,  estate,  or  other 
business  unit  currently  engaged  in  the 
production  of  Walla  Walla  Sweet 
Onions  for  market  would  be  considered 
a  producer  under  the  order,  and  would 
be  entitled  to  vote  in  referenda  and 
committee  nominations.  Each  party 
would  have  to  have  title  to  at  least  part 
of  the  crop  produced,  electing  its 
disposition,  and  receiving  the  proceeds 
therefrom.  This  control  could  come 
from  owning  and  farming  land 
producing  Walla  Walla  Sweet  Onions, 
payment  for  farming  services  performed, 
or  a  landlord's  share  of  the  crop  for  the 
use  of  the  producing  land.  A  landlord 
who  only  receives  cash  for  the  land 
would  not  be  eligible  to  vote.  A  business 
unit  would  be  able  to  cast  only  one  vote 
regardless  of  the  number  and  locations 
of  its  farms,  but  each  separate  legal 
entity  would  be  entitled  to  vote. 

A  number  of  producers  in  the 
production  area  own  or  operate  packing 
sheds.  A  producer  who  owns  or 
operates  a  packing  shed  should  not  be 
precluded  from  qualifying  as  a  producer 
under  the  order. 

The  term  "Varieties"  should  mean  all 
classifications,  subdivisions,  or  types  of 
Walla  Walla  Sweet  Onions  that  are 
commonly  recognized  by  the  trade  and 
oflidally  recognized  by  the  U.S. 
Department  of  Agriculture  or 
recommended  by  the  committee  and 
approved  by  the  Secretary. 

Testimony  indicated  that  only  Walla 
Walla  Sweet  Onions  or  subdivisions  or 
varieties  thereof  would  be  subject  to  any 
regulations  issued  pursuant  to  the 
proposed  order,  and  that  varieties  of 
onions  grown  in  the  production  area  not 
possessing  characteristics  of  Walla 
Walla  Sweet  Onions  would  not  be 
included.  Varieties  not  included  would 
include  hybrid  varieties  of  the  sweet 
Spanish  storage  type  onion. 

The  term  "Committee"  should  be 
defined  to  mean  the  administrative 
agency  known  as  the  Walla  Walla  Sweet 
Onion  Committee  established  under  the 
provisions  of  the  order.  Such  a 
committee  is  authorized  by  the  Act,  and 
this  definition  is  merely  to  avoid  the 


necessity  of  repeating  the  full  name 
each  time  it  is  used. 

The  term  "fiscal  period"  should  be 
defined  to  mean  the  annual  period  for 
which  the  committee  would  plan  the 
use  of  its  funds.  This  period  should  be 
established  to.  allow  sufficient  time  prior 
to  the  time  Walla  Walla  Sweet  Onions 
are  first  shipped  for  the  committee  to 
organize  and  develop  its  budget  for  the 
ensuing  season.  However,  it  should  also 
be  set  to  minimize  the  incurring  of 
expenses  during  a  fiscal  period  prior  to 
the  time  assessment  income  is  available 
to  defray  such  expenses. 

The  Notice  of  Hearing  proposed  that 
"fiscal  period"  mean  the  12-month 
period  beginning  June  1  and  ending  the 
following  May  31.  Record  evidence 
indicates  that  the  harvesting  and 
marketing  cycle  for  Walla  Walla  Sweet 
Onions  grown  in  the  production  area 
begins  in  June  and  ends  in  August.  The 
fiscal  period  should  coincide  with  the 
Walla  Walla  Sweet  Onion  crop  year, 
because  the  industry  typically  plans  its 
operation  on  this  basis.  Hearing 
testimony  supported  the  fiscal  period 
being  established  for  a  12-month  period 
beginning  June  1  and  ending  May  31  of 
the  next  year. 

However,  based  on  future  experience, 
it  may  be  desirable  to  establish  a  fiscal 
period  other  than  one  ending  on  May 
31.  Thus,  authority  should  be  included 
in  the  order  to  provide  for  the 
establishment  of  a  different  fiscal  period 
if  recommended  by  the  committee  and 
approved  by  the  Secretary  through 
informal  rulemaking  procedures.  In  any 
event,  the  beginning  date  of  any  new 
fiscal  period  should  be  sufficiently  in 
advance  of  the  harvesting  season  to 
permit  the  committee  to  formulate  its 
marketing  policy  and  perform  other 
administrative  functions.  Also,  it  should 
be  recognized  that  if  at  some  future  date 
there  is  a  change  in  the  fiscal  period, 
such  change  would  result  in  a  transition 
period. 

(b)  Pursuant  to  the  Act,  it  is  desirable 
to  establish  an  agency  to  administer  the 
order  locally  as  an  aid  to  the  Secretary 
in  carrying  out  the  declared  policy  of 
the  Act  and  to  provide  for  effective  and 
efficient  operation  of  the  order.  As 
proposed  in  §956.20,  the  Walla  Walla 
Sweet  Onion  Committee  should 
therefore  be  established  and  consist  of 
ten  members,  including  one  public 
member.  The  record  indicates  that  a 
committee  composed  often  members, 
with  a  like  number  of  alternates,  would 
provide  adequate  representation  and 
would  provide  for  reasonable  judgment 
and  deliberation  with  respect  to 
recommendations  made  to  the 
Secretary,  and  in  the  discharge  of  other 
committee  duties. 


Since  the  order  is  intended  to 
primarily  benefit  Walla  Walla  Sweet 
Onion  producers,  it  is  appropriate  that 
the  committee  be  comprised  primarily 
of  growers.  Six  of  the  ten  committee 
members  should  therefore  be  Walla 
Walla  Sweet  Onion  growers.  Since  the 
program  would  be  financed  by  handlers, 
and  handlers  would  be  responsible  for 
complying  with  the  terms  of  the 
marketing  order,  however,  it  would  be 
reasonable  to  provide  for  han^yer 
representation  on  the  committee  as  well. 
For  this  reason,  proponents  proposed 
that,  of  the  ten  members  on  the 
committee,  three  of  those  members 
should  be  handlers. 

The  record  indicates  that  producer 
members  and  their  alternates  should  be 
selected  frt)m  the  production  area  at 
large.  Since  the  production  area  is 
relatively  small,  this  method  should  be 
adequate  to  ensure  equitable 
representation  on  the  committee.  The 
record  indicates  that  Walla  Walla  Sweet 
Onion  production  is  currently  located  in 
Walla  Walla  County  in  Washington,  and 
Umatilla  County  in  Oregon,  which 
together  account  for  all  of  the 
production. 

Hearing  testimony  indicated  that  the 
six  persons  selected  to  serve  as  grower 
members  or  alternates  should  be 
individuals  who  are  producers,  or 
officers  or  employees  of  producers. 
Persons  selected  to  serve  as  handlers 
should  be  engaged  in  handling  Walla 
Walla  Sweet  Onions.  Such  persons 
could  be  expected  to  have  strong 
interests  in  the  effects  of  committee 
decisions  of  Walla  Walla  Sweet  Onion 
producers  and  handlers. 

To  help  ensure  that  the  committee 
will  not  have  a  membership  with 
partiality  toward  a  single  handling 
entity,  the  proposal  also  contains  a 
provision  that,  at  the  time  of  selection, 
no  more  than  two  producer  members 
may  be  affiliated  with  the  same  handler. 

Testimony  indicates  that  a  producer 
member  should  have  at  least  three  years 
experience  in  the  production  of  Walla 
Walla  Sweet  Onions.  The  proponents 
believe  that  because  conunittee 
membership  is  a  heavy  responsibility 
requiring  a  high  degree  of  individual 
initiative  for  what  is  done  and  how  it  is 
done,  and  cultural  practices  for  Walla 
Walla  Sweet  Onions  are  diverse,  it 
would  take  three  years  of  experience 
producing  Walla  Walla  Sweet  Onions  in 
order  to  become  knowledgeable  about 
the  industry. 

At  the  hearing,  witnesses  supported 
adding  a  public  member  to  the 
committee.  While  the  influence  of 
consumers  would  be  implicitly  present 
in  the  deliberations  of  the  producer  and 
handler  committee  members,  and  all 


meetings  would  be  public,  the 
appointment  of  a  public  member  would 
ofi^er  many  advantages.  One  would  be 
direct  communication  between  industry 
members  and  the  public  member,  who 
would  have  no  connection  with  the 
industry  and  whose  opinions  would 
afford  the  industry  an  opportunity  to 
discuss  its  problems  and  concerns  with 
someone  who  would  view  these 
problems  and  concerns  from  outside  the 
Walla  Walla  Sweet  Onion  industry. 

The  public  representative  and  that 
person's  alternate  should  not  be 
permitted  to  have  a  direct  financial 
interest  in  the  production,  processing, 
financing,  buying,  packing,  or  marketing 
of  Walla  Walla  Sweet  Onions  except  as 
a  consumer,  nor  be  a  director,  officer,  or 
employee  of  any  firm  so  engaged.  Such 
public  representatives  should  be  able  to 
devote  sufficient  time  and  express  a 
willingness  to  attend  committee 
activities  regularly  and  to  familiarize 
themselves  with  the  background  and 
economics  of  the  industry. 

Proposed  §  956.25  states  that  each 
member  of  the  committee,  including  the 
public  member,  should  have  an 
alternate.  This  would  ensure  that  all 
portions  of  the  production  area  are 
adequately  represented  in  the  conduct 
of  the  committee's  business  and  that  the 
continuity  of  operation  is  not 
interrupted.  The  order  should  provide 
that  alternate  members  should  meet  the 
same  qualifications  as  their  respective 
members,  except  for  tenure  and  growing 
experience.  They  would  act  in  the  place 
and  stead  of  their  respective  members 
during  temporary  absences.  In  the  case 
of  the  death,  removal,  resignation,  or 
disqualification  of  a  member,  the 
alternate  should  ser\'e  as  member  until 
a  new  member  is  selected  and  has 
qualified. 

Proposed  §956.21  states  that,  with  the 
exception  of  initial  members,  the  term 
of  office  of  committee  members  and 
their  respective  alternates  should  be  for 
three  years  and  should  begin  on  June  1 
and  end  on  May  31,  or  for  such  other 
three  year  period  as  the  committee  may 
recommend  and  the  Secretary  approve. 
The  record  indicates  that  the  term  of 
office  should  begin  on  June  1  because 
that  is  considered  the  beginning  of  the 
Walla  Walla  Sweet  Onion  crop  year. 
The  Walla  Walla  Sweet  Onion  shipping 
season  generally  ends  in  August  and 
work  be^ns  again  in  September  when 
growers  begin  seeding  for  the  next  year's 
crop.  At  that  point  in  time,  it  can  be 
determined  which  growers  have 
remained  in  business  and  qualify  to 
serve  on  the  committee. 

A  three-year  term  would  be 
appropriate  because  it  would  give 
members  sufficient  time  to  become 


familiar  with  committee  operations  aiKi 
enable  them  to  make  meaningful 
contributions  at  committee  meetings. 
Furthermore,  a  three-year  term  would 
enable  establishment  of  a  rotation  so 
that  approximately  one-third  of  the 
conunittee  membership  would 
terminate  each  year.  Staggered  terms 
would  lend  continuity  to  the  committee 
by  insuring  that  seme  experienced 
members  would  be  on  the  committee  at 
all  times.  Therefore,  the  order  should 
provide  that  the  terms  shall  be 
determined  so  that  approximately  one- 
third  of  the  total  committee  membership 
terminates  each  year. 

The  Notice  of  Hearing  proposed  that 
the  term  of  office  for  initial  members 
and  alternates  should  be  established  so 
that  one-third  of  the  initial  producer 
and  handler  members  and  alternates 
would  serve  for  a  one-year  term,  one- 
third  would  serve  for  a  two-year  term, 
and  one-third  would  serve  for  a  three- 
year  term.  Since  there  would  be  only 
one  public  member,  there  is  no  need  to 
provide  for  staggering  that  membership; 
the  initial  public  member  should  serve 
a  three-year  term  of  office. 

The  effective  date  of  the  order,  if 
issued,  may  not  coincide  with  the 
specified  beginning  date  of  the  terms  of 
office  of  committee  members  and 
alternates.  Therefore,  a  provision  is 
necessary  to  adjust  the  initial  terms  of 
office.  To  accomplish  this,  the  order 
should  provide  that  the  terms  of  office 
of  the  initial  members  and  alternates 
shall  begin  as  soon  as  possible  after  the 
effective  date  of  the  order. 

In  the  event  that  the  initial  members 
are  selected  prior  to  June  1, 1995,  an 
example  of  how  the  initial  terms  of 
office  could  be  adjusted  is  as  follows: 
the  initial  one-year  term  would  not  end 
on  May  31, 1995,  but  would  continue 
until  May  31, 1996.  Similarly,  the  two- 
year  and  three-year  terms  would  end  on 
May  31, 1997,  and  1998,  respectively. 
For  the  purposes  of  applying  the  tenure 
requirements  of  the  proposed  order, 
each  of  these  initial  terms  would  be 
considered  as  a  one-year,  a  two-year,  or 
a  three-year  term  even  though  the  actual 
period  of  the  appointment  may  be 
several  months  longer. 

To  prevent  unnecessary  vacancies 
fitjm  occurring  on  the  committee,  the 
order  should  provide  that  members  and 
alternates  shall  serve  in  such  capacity 
for  the  term  of  office,  or  portion  thereof, 
for  which  they  are  selected  and  have 
qualified,  and  until  their  respective 
successors  are  selected.  However,  so 
that  there  is  a  continual  turnover  in 
membership  and  infusion  of  new  ideas, 
the  order  should  provide  that  no 
member,  including  the  public  member, 
may  serve  more  than  two  consecutive 


terms  on  the  committee  unless 
specifically  exempted  by  the  Secretary. 
After  serving  two  consecutive  terms,  a 
committee  member  should  be  eligible  to 
serve  as  an  alternate,  but  should  be 
ineUgible  to  serve  as  a  member  for  a 
period  of  one  year.  These  tenure 
requirements  should  not  apply  to 
alternate  members. 

Testimony  indicates  that  there  should 
be  no  tenure  restricti(Hi  on  alternate 
members.  The  proponents  believe  that 
establishing  a  maximum  of  two  thiee- 
year  terms  for  alternate  members  would 
serve  no  useful  purpose,  but  potentially 
could  Umit  the  pool  of  candidates  for 
full  committee  membership.  Testimony 
also  indicates  that  producers  with  less 
than  three  years  experience  growing 
Walla  Walla  Sweet  Onions  should  be 
eligible  for  appointment  to  the 
committee  as  alternate  members. 

To  guard  against  the  possibility  of  a 
position  remaining  vacant  because  of  a 
lack  of  ehgible  nominees  or  persons 
eligible  to  serve,  the  Secretary  should 
have  the  authority  to  except  an 
individual  from  tenure  limitation.  Such 
an  exception  would  be  made  in  special 
and  unusual  circumstances.  Limiting 
the  tenure  of  committee  membership  as 
proposed  would  be  in  accordance  with 
the  Secretary's  "Guidelines  for  Fruit. 
Vegetable,  and  Specialty  Crop 
Maii:eting  Orders." 

The  order  should  provide  that  the 
Secretary  shall  have  the  authority  to 
select  members  and  alternates  of  the 
committee,  but  the  Walla  Walla  Sweet 
Onion  growers  and  handlers  should 
have  the  responsibility  for 
recommending  nominees  to  the 
Secretary  for  selection  under  proposed 
§956.22.  The  nomination  procedure 
outlined  in  the  order  would  provide  a 
means  of  making  available  to  the 
Secretary  the  names  of  prospective 
members  and  alternates  desired  by  the 
industry  to  serve  on  the  committee. 

The  record  does  not  indicate  how  the 
initial  committee  should  be  nominated, 
but  an  often  used  method  in  such 
instances  is  for  the  Secretary  to  conduct 
a  meeting  to  nominate  initial  industry 
conunittee  members.  All  producers  of 
record  in  the  production  area  should 
receive  notice  of  the  meeting  in 
sufficient  time  to  enable  them  to  attend. 
Nominations  should  be  received  and 
voted  upon  at  these  meetings.  Those 
persons  receiving  the  highest  number  of 
votes  for  each  of  the  positions  to  be 
filled  should  be  considered  the  nominee 
for  that  position.  Handler  nominations 
should  be  accomplished  in  the  same 
way. 

"The  committee  should  be  responsible 
for  conducting  subsequent  nomination 
meetings,  and  providhig  notice  to  Walla 
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Walla  Sweet  Onion  producers  and 
handlers  of  ibose  roeetii^s.  The 
proposal  in  the  Notice  abo  pn>vi<ied 
that  at  least  on*  norainaa  be  subnitted 
for  each  position  for  the  Secretary's 
consideration.  Proposed  §  956.22 
provides  that  one  aominee  be 
designated  for  each  member  and 
alternate  member  position  that  is  vacant 
or  is  about  to  beooma  vacant  However, 
the  Secretary  would  reserve  the  right  to 
select  any  qualified  candidate  willing  to 
serve. 

Testimony  indicates  that  it  would  be 
desirable  to  hold  nomination  meetings 
in  coaiunction  vtrith  other  industry 
HMetings,  such  as  a  shipper's 
association,  grower's  association,  or 
Extension  Service  meetings.  Such  a 
procedure  would  encourage  higher 
attendance  at  the  meeting 

Meetings  held  for  nominating 
members  and  alternates  of  subsequent 
committees  should  he  held  no  later  than 
April  1  of  each  year  or  such  other  date 
as  the  conunittee  may  recommend  and 
the  Secretary  may  approve.  Inasmuch  aa 
the  terra  of  office  would  begin  June  1  of 
each  year,  nomination  meetings  should 
be  held  in  sufficient  time  to  assure  that 
appointments  may  be  made  prior  to  the 
becicning  of  each  new  term  of  office. 

Nominations  should  be  submitted  in 
such  manner  and  form  as  the  Secretary 
may  prescribe.  One  nominee  should  be 
designated  for  each  poeitioD  that  is  to  be 
filled  the  following  June  1.  Sufficient 
information  about  each  nominee  should 
be  provided  so  the  Secretary  can 
determine  if  such  person  is  qualified  for 
the  position  for  which  nominated. 

Only  Walla  Walla  Sweet  Onion 
producers  should  participate  in 
designating  noroioMS  lot  producer 
members  and  altaraatoa.  Only  Walla 
Walla  Swaet  Onion  handlers  would  be 
entitled  to  vote  for  handler  mambHS.  If 
a  person  both  produces  and  handlao 
Walla  Walla  Sweet  Onions,  such  person 
may  vote  either  as  a  producer  or  a 
handler,  but  not  both.  Each  eligible 
person  should  be  allowed  to  cast  only 
one  vole  in  the  nomination  process  for 
each  member  and  alternate  member 
position  that  is  to  be  filled. 

Provisions  also  should  be  made  for 
the  nomination  and  selection  of  a  public 
mambar  and  alternate.  The  record 
indkilas  that  nominees  for  the  public 
member  and  alternate  should  he 
selected  by  the  industry  members  of  the 
oooimtttae  every  three  years  at  the  first 
laaating  folfowing  the  f  slection  of  the 
current  committee.  The  names  of  the 
nominees  would  then  be  forwarded  to 
the  Secretary  for  selection. 

TIm  order  should  provide  that  the 
membars  of  tho  committee  kiMHild  be 
selected  by  the  Socrstary  from  persons 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday.  November  10.  1994  /  Proposed  Rules         56263 


noMMBated  or  from  among  o^er 
quahfied  parsons,  in  aocoidanca  with 
proposed  §956.23.  In  the  event 
noaiiaations  are  not  made  within  the 
time  and  in  the  manner  specified  in  the 
order,  the  Secretary  may  select  oMmbers 
and  alternates  vritboni  fsprd  to 
nominations,  in  aocordanoe  trith 
proposed  §  956.27.  Such  sehictian 
should  be  from  qualified  persons  as 
provided  in  the  order.  Each  person  to  be 
selected  bv  the  Se-^etary  as  a  member 
or  as  an  aneroala  loember  of  the 
commitlae  should,  prior  to  sehction, 
qaalify  by  advising  the  Seovtary  that 
such  person  agrees  to  serve  in  the 
positicm  for  wUch  noaunated. 

Proposed  $  956.26  states  that  the  order 
should  provide  a  method  far  promptly 
filling  any  vacancies  on  the  committee 
for  unexpired  terms  of  o€Bce.  There  may 
be  vacancies  caused  by  the  death, 
renravai,  resignation,  or  dtoquahficadon 
of  a  member  or  alternate.  Tb(B  order 
should  provide  that  the  Secretary 
should  name  a  successor  to  fill  an 
unexpired  tens  from  nominations  made 
in  the  same  manner  as  provided  fbr 
norainating  all  other  members  and 
alternates.  Any  nomination  meetings  for 
filling  vacancies  should  be  held  within 
a  reasonable  amount  of  time  after  a 
vacancy  occurs. 

In  order  to  avoid  holding  meetings 
and  electing  nominees  when  other 
nominees  acceptable  to  the  Walla  Walla 
Sweet  Onion  industry  are  before  the 
Secretary,  the  selectiaB  of  menbers 
from  nominees  previously  submitted 
but  not  selected  should  be  permitted. 
This  would  allow,  for  example,  the 
Secretary  to  appoint  a  person  who 
received  the  second  highest  number  of 
votes  at  the  last  nomination  meeting  for 
the  position  that  has  become  vacant. 

As  set  forth  in  proposed  §  956.28,  the 
order  should  specify  a  procadura  for  the 
committee  to  conduct  its  meetings.  It 
should  provide  that  a  majority  of  all 
members  of  the  committee  is  necessary 
to  constitute  a  quorum  and  to  pass  any 
motion  or  approve  any  committee 
action.  However,  any  action  made 
pursuant  to  proposed  §  956.61 
pertaining  to  recoounendations  for 
regulations,  would  require  seven 
concurring  votes.  Accordingly,  six 
members  of  the  ten-member  committee 
must  be  present  in  order  to  constitute  a 
quorum  and  enable  the  committee  to 
conduct  a  meeting.  At  least  six 
affirmative  votes  should  be  required  to 
pass  any  motion  or  approve  any 
committee  action,  except  when  dealing 
with  recommendations  for  regulations, 
which  would  require  at  least  seven.  The 
evidence  of  record  is  that  at  leest  seven 
committee  members  should  be  required 
to  concur  on  any  recxunmendations 


pertaining  to  the  impoeitien  of  container 
merking  reqoirenients  beoause  nrare  is 
needed  to  prtHect  minority  interests 
while  at  the  same  time  allowing 
majority  rule.  A  ^mple  majority  would 
be  sufficimit  for  recommendations  on 
other  activities  authorized  under  the 
marketing  order,  i.e.,  recommendations 
on  production  and  marketing  research 
and  marketing  development  and 
promotion  protects,  including  paid 
advertising,  and  the  finandt^  of  these 
activities  through  handler  assessments 
and  voluntary  contributions. 

There  niay  be  times  when  it  will  be 
impossible  to  assemble  the  committee 
promptly  to  meet  an  emergency 
situation.  Therefore,  the  onler  also 
should  enable  committee  members,  and 
alternates  when  acting  as  members,  to 
vote  by  mail,  telegraph,  telephone, 
facsimile,  or  other  means  of 
communication,  provided  that  any  vote 
cast  orally  be  confirmed  promptly  in 
writing.  If  an  assembled  meeting  is  held, 
all  votes  should  be  cast  in  person,  to 
ensure  that  the  person  voting  on  a 
motion  or  committee  action  hears  both 
sides  of  the  question  before  triiing  such 
action.  The  majority,  quorum,  and 
voting  requirements  should  still  apply 
when  voting  by  mall,  telegraph, 
telephmie,  fecsimile,  or  other  means  of 
communication. 

Committee  members  and  altemates 
will  necessarily  incur  some  expense 
while  on  committee  business. 
Reasonable  expenses,  which  may 
include  travel,  meels  and  lodging, 
should  be  reimbursed  to  membera  while 
attending  committee  meetings  or 
performing  other  duties  under  the  order, 
in  accordance  with  (Hoposed  §956.29. 
Therefore,  the  order  should  provide  that 
members,  and  ahemates  when  serving 
as  members  of  the  committee,  should 
serve  without  compensation  but  shall  be 
reimbursed  for  such  expenses 
authorised  by  the  committee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in 
the  performance  of  their  dtities  under 
the  order.  Testimony  indicates  that  it 
should  be  at  the  discretion  of  the 
committee  to  pay  expenses  of  ahemate 
members  who  are  requested  to  attend 
meetings  regardless  of  whether  their 
respective  members  are  present. 

*!  he  committee,  under  proposed 
§  956.30,  should  be  given  those  specific 
powers  that  are  set  forth  in  section 
608c(7KC)  of  the  Act.  Such  powers  are 
granted  by  the  enabling  statutory 
authority  and  are  necessary  for  an 
administrative  agency,  such  as  the 
Walla  Walla  Sweet  Onion  Committee,  to 
carry  out  its  proper  functions.  It  would 
be  necessary  for  the  committee  to  adopt 
rules  and  regulations,  prescribe  the 


terms  on  which  applications.or 
information  is  to  be  filed,  and  to  set  up 
procedural  rules  to  administer  this  part. 
The  committee  also  should  have  the 
power  to  investigate  complaints  of 
violations  to  the  order  and  forward  such 
information  to  the  Secretary,  and  to 
recommend  to  the  Secretary  appropriate 
amendments  to  this  part. 

The  committee's  duties  as  set  forth  in 
§956.31  of  the  proposed  order  are 
necessary  for  the  discharge  of  its 
responsibilities.  These  duties  are  similar 
to  diose  typically  specified  for 
administrative  agencies  under  other 
programs  of  this  nature.  They  pertain  to 
specific  activities  authorized  under  the 
order,  such  as  investigating  and 
compiling  information  re^rding  Walla 
Walla  Sweet  Onion  maiieting 
conditions,  and  to  the  general  operation 
of  the  order  including  hiring  employees, 
appointing  officers,  and  keeping  records 
of  all  committee  transactions.  It  is 
proposed  that  the  mariceting  order 
delineate  committee  duties  as  follows: 

(1)  At  the  beginning  of  each  fiscal 
period,  or  as  soon  thereafter  as 
practicable,  the  committee  should  hold 
an  organizational  meeting  at  which  a 
chairman  and  such  other  officers  as  may 
be  necessary  would  be  selected,  any 
necessary  subcommittees  should  be 
appointed. and  such  rules  and 
regulations  for  the  conduct  of  business 
should  be  adopted  as  may  be  advisable. 

(2)  The  committee  should  act  as 
intermediary  between  the  Secretary  and 
producers  and  handlers  of  Walla  Walla 
Sweet  Onions. 

(3)  Any  available  information 
requested  by  the  Secretary  should  be 
furnished  by  the  committee. 

(4)  The  committee  should  appoint 
such  employees,  agents,  and 
representatives  as  it  may  deem 
necessary,  and  determine  salaries, 
benefits,  and  duties  for  each  such 
persons. 

(5)  At  such  times  as  may  be  necessar>'. 
the  committee  should  investigate  and 
assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  of  Walla  Walla  Sweet 
Onions.  Furthermore,  upon  approval  of 
the  Secretary,  the  committee  should 
engage  in  research  and  service  activities 
that  relate  to  the  production,  handling, 
or  marketing  of  Walla  Walla  Sweet 
Onions. 

(6)  The  committee  should  keep 
minutes,  books,  and  records  which 
clearly  reflect  all  of  its  acts  and 
transactions.  These  minutes,  books,  and 
records  would  be  subject  to  examination 
at  any  time  by  the  Secretary  or  an 
authorized  agent  or  representative  of  the 
Secretary. 
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(7)  The  committee  should  ensure  that 
its  voting  record  on  recommended 
regulations  and  other  matters  are 
available  to  producers  and  handlers. 

(8)  Prior  to  the  beginning  of  each 
fiscal  period,  the  committee  should 
submit  to  the  Secretary  a  budget  of  its 
proposed  expenses  for  such  fiscal 
period  along  with  a  recommendation  for 
the  assessment  rate  for  such  period. 

(9)  The  committee  should  have  its 
books  audited  by  a  competent 
independent  accountant  at  least  once 
each  fiscal  period,  and  at  such  other 
times  as  the  annmittee  may  find 
necessary  or  as  the  Secretary  may 
request.  The  audit  report  should  show 
the  receipt  and  expenditures  of  funds 
collected  pursuant  to  this  part.  A  copy 
of  this  report  should  be  made  available 
to  the  Secretary,  as  well  as  at  the 
principal  ofiice  of  the  committee  for 
inspection  by  handlers  and  producers. 
Confidential  or  proprietary  information 
should  be  removed  from  the  audit  report 
before  making  it  available  to  handlers 
and  producers. 

(10)  The  committee  should  haw  the 
duty  of  consulting,  cooperating,  and 
exchanging  information  with  other 
onion  marketing  committees,  as  well  as 
with  other  individuals  or  agencies  in 
connection  with  all  proper  committee 
activities  and  objectives  under  this 
subpart. 

The  duties  listed  in  proposed  §956.31 
are  reasonable  and  necessary  if  the 
committee  is  to  function  in  the  manner 
prescribed  under  the  Act  and  the  order. 
It  should  be  recognized  that  the  duties 
specified  are  not  necessarily  all 
inclusive,  and  it  may  develop  that  there 
are  other  duties  that  the  committee  may 
need  to  perform  which  are  incidental  to. 
and  not  inconsistent  with,  these 
specified  duties. 

(c)  The  committee  should  be 
authorized  under  §956.40  of  the 
proposed  order  to  incur  such  ex{>enses 
as  the  Secretary  finds  are  reasonable  and 
likely  to  be  incurred  during  each  fiscal 
year.  Such  a  provision  is  necessary  to 
assure  the  maintenance  and  functioning 
of  the  committee,  as  well  as  to  finance 
production  research  and  market 
promotion  programs.  Necessary 
expenses  would  include,  but  would  not 
be  limited  to.  such  items  as  employee 
salaries  and  benefits:  establishment  of 
an  ofiice  and  equipping  such  office; 
telephone  and  mail  services;  and 
business-related  transportation  for  the 
committee  staff.  Expenses  inciured  by 
committee  members  in  attending 
committee  meetings  should  also  be  a 
reimbursable  expense.  All  such 
expenses  may  be  incurred  on  an 
ongoing  basis. 


The  committee,  under  proposed 
§956.41.  should  be  required  to  prepare 
a  budget  showing  estimates  of  income 
and  expenditures  necessary  for  the 
administration  of  the  marketing  order 
during  each  fiscal  year.  The  budget, 
including  an  analysis  of  its  component 
parts,  should  be  submitted  to  the 
Secretary  sufficiently  in  advance  of  each 
fiscal  period  to  provide  for  the 
Secretary's  review  and  approval.  The 
submitted  budget  should  include  a 
recommendation  to  the  Secretary  of  a 
rate  of  assessment  designed  to  secure  all 
or  part  of  the  income  required  for  such 
fiscal  year.  The  committee  should  be 
permitted  to  use  reserve  and  other 
committee  funds  carried  over  from 
previous  years,  and  voluntary 
contributions,  to  meet  budget 
requirements  as  authorized  under  the 
order. 

The  Act  authorizes  the  Secretary  to 
approve  the  incurring  of  expenses  by 
the  administrative  agency  established 
under  an  order  and  states  that  the  order 
must  contain  provisions  requiring 
handlers  to  pay  their  pro  rata  share  of 
such  expenses. 

The  rate  of  assessment  should  be 
established  by  the  Secretary  on  the  basis 
of  the  committee's  recommendation  and 
other  available  information  in 
accordance  with  proposed  §  956.42.  In 
the  event  that  an  assessment  rate  is 
established  which  does  not  generate 
sufficient  income  to  pay  for  the 
approved  expenses,  the  committee 
should  be  authorized  to  recommend  to 
the  Secretary  an  increase  in  the  rate  of 
assessment  in  order  to  secure  sufficient 
funds.  The  Secretary  may  approve  an 
assessment  rate  increase,  and  such 
increase  should  be  applicable  to  all 
Walla  Walla  Sweet  Onions  handled 
during  the  fiscal  year  to  which  that 
assessment  rate  applies. 

The  order  should  provide  for  the 
payment  of  assessments  by  first 
handlers  of  Walla  Walla  Sweet  Onions 
for  the  maintenance  and  functioning  of 
the  committee  throughout  the  time  the 
order  is  in  effect,  irrespective  of  wrhether 
particular  provisions  of  the  order  are 
suspended  or  are  inoperative.  For 
example,  adverse  weather  during  a 
growing  season  could  result  in  reduced 
supplies,  and  therefore,  planned  market 
support  activities  for  the  season  could 
be  canceled.  The  committee  should  be 
able  to  continue  levying  assessments  to 
pay  other  approved  expenses  incurred 
for  other  purposes. 

If  a  handler  does  not  pay  any 
assessment  by  the  date  it  is  due.  the 
order  should  provide  that  the  late 
assessment  may  be  subject  to  a  late 
payment  charge  or  an  interest  charge,  or 
both,  at  rates  set  by  the  committee  with 
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the  SecNtary's  appravaL  Sacfa  duffes 
shottkl  be  fet  at  rataa  aatabyshed  to 
covar  additional  coals  that  ouy  be 
incuirad  by  the  oommittaa  in  attempting 
to  coUact  overdtie  aaaesanantB.  and 
should  aDcourage  tiiaety  paymanta.  The 
period  in  which  payraaut*  would  ba 
considered  late,  and  late  payment 
charges  or  intarast  Ghar^as  incurrad 
should  be  racamiDandad  by  the 
committae  and  approved  by  the 
Secretary. 

The  conunittee  should  be  authorized 
to  accept  advaica  payment  of 
assessments  so  that  it  may  pay  expenaos 
which  become  due  before  asseaament 
income  is  normally  received.  This 
would  give  tlM  coounittae  more 
flexibility  in  paying  obligated  expenses, 
particularly  in  the  first  part  of  a  fiscal 
year  before  assessment  funds  are 
received. 

The  committee  should  also  be  able  to 
borrow  money  to  meet  administrative 
expenses  that  would  be  inctured  before 
assessment  income  is  sufficient  to 
dehny  such  expenses.  However,  the 
committee  should  not  borrow  money  to 
pay  obligations  if  sufficient  funds 
already  exist  in  the  committee's  reserve 
fund  or  in  other  committee  accounts. 

All  funds  collected  by  the  committee 
through  assessments  or  any  other 
provision  of  the  order  should  be  used 
only  for  the  purposes  set  forth  in  the 
order,  as  set  forth  in  proposed  §  956.43. 
The  Secretary  should  at  all  times  have 
authority  to  require  the  conunittee,  its 
members  and  alternates,  and  its 
employees  and  agents  to  account  for  all 
receipts,  disbursements,  property  or 
records  of  the  committee  for  which  such 
person  has  been  responsible.  Likewise, 
when  any  such  person  ceases  to  act  in 
the  aforesaid  positions,  that  person 
should  account  for  all  receipts, 
disbursements,  property  or  records  of 
the  committee  for  which  such  person 
has  been  responsible,  in  the  event  the 
order  is  terminated  or  becomes 
inoperative,  the  committee  should 
appoint,  with  the  approval  of  the 
Secretary,  one  or  more  trustees  for 
holding  records,  funds  or  other  prop^ty 
of  the  committee. 

If.  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  should 
be  established  as  a  nserve  or  refunded 
pro  rata  to  the  handlers,  under  proposed 
§  956.44.  The  committee  should  be 
authorized  to  carry  over  excess 
assessment  income  into  the  following 
fiscal  period  as  a  reserve.  If  such  excess 
income  is  not  carried  over  as  a  reserve, 
handlers  should  be  entitied  to  a  refund 
proportionate  to  the  assessments  each 
haiKller  paid.  The  reserve  should  not  be 
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allowed  to  vxcaed  approxhsMlely  tvro 
years'  of  committse  axpensea. 

One  purpoae  of  the  raaerve  fawi 
would  Im  to  provide  stability  ia  the 
administration  of  the  order  in  the  case 
of  a  short  crop.  Abo.  estabhdiing  a 
reserve  should  ninimiza  the  necessity 
of  the  committee  borrowing  money  at 
the  beginning  of  a  fiscal  year  or  raising 
an  assessment  rate  during  a  season  ol 
less  than  anticipated  production. 

Finally,  reaarve  hmds  could  be  used 
to  cover  necessary  liquidation  expenses 
in  the  event  the  order  is  terminated. 
Upon  such  lennination,  any  huds  not 
needed  to  defray  liquidation  expenses 
should  be  disp<Med  of  as  determined  by 
the  Secretary.  To  the  extent  possible, 
however,  these  funds  should  be 
returned  pro  rata  to  the  handlers  from 
whom  they  were  collected. 

Under  proposed  §  956.45,  for  the 
payment  of  production  research  or 
promotional  activities  as  authorized  by 
the  order,  the  committee  should  also  he 
suthorized  to  receive  voluntary 
contributions.  Testimony  also  indicated 
that  contributions  should  be  authorized 
for  first-year  administrative  start-up 
costs.  Such  contributions  should  be 
received  by  the  committee  without  any 
obHgations  to  the  donor,  and  the 
expendit\ire  of  such  funds  should  be 
under  the  complete  control  of  the 
committee  and  subject  to  the  provisions 
of  the  order.  The  committee  should  not 
receive  a  voluntary  contribution  from 
any  person  if  that  contribution  conld 
represent  a  conflict  of  interest. 
Testimony  indicates  that  donations 
should  be  considered  as  miscellaneous 
receipts,  the  same  as  interest  or 
dividend  income,  and  be  subject  to  all 
of  die  accounting  provisions  of  the 
order. 

(d)  Under  proposed  §956.50.  the 
order  should  authorize  the  committee  to 
establish  and  provide  for  the 
establishment  of  production  research, 
marketing  research  and  development, 
and  marketing  promotion  projects, 
including  paid  advertising,  designed  to 
assist,  hnprove,  or  promote  the 
marketing,  distribution,  consumption, 
or  efficient  production  of  Walla  Walla 
Sweet  Onions.  Funding  for  these 
programs  should  come  from  any 
authorized  receipts  of  the  committee 
including  assessment  incxMne.  voluntary 
contributions  and  misoellmeous  income 
such  as  interest. 

The  committee  should  have  the 
authority  to  initiate  new  piroduction  and 
marketing  research  projects,  as  well  as 
to  contribute  to  reseuBrch  which  may 
currently  be  taking  place. 

Testimony  indicated  tliat  public  foads 
for  research  are  becoming  scarcer  and 
more  difficult  to  obtain.  Marketing  order 


proponents  believe  that  their  industry 
needs  to  finance  research  on  improved 
onion  storage  and  cultural  practices. 

The  record  also  supports  the  need  for 
marketing  research  and  promotion 
projects.  Research  would  enable  the 
Walla  Walla  Sweet  Onion  industry  to 
identify  and  analjrze  its  current  markets 
and  find  ways  of  expanding  cunent 
markets  and  develc^mtg  new  ones. 

Expanding  maikats  for  Walla  Walla 
Sweet  Onions  could  he  accomplished  by 
promotional  actrvitias,  including  paid 
advertising,  to  acquaint  wholasalers, 
retailers,  and  consumers  with  the 
pioduct  available  from  the  Walk  Walla 
area. 

Market  development  projects  would 
enable  the  committee  to  compile 
meaningful  maiket  data  and  to  explore 
marketing  possibilities,  such  as  how  to 
gain  entry  to  or  recapture  a  spedfic 
maricet  That  authority  also  would 
enable  the  committee  to  contact  buyers 
and  food  editors  to  distribute 
educational  material  relating  to  the 
handling  aiMi  marketing  of  Walk  Walk 
Sweet  Onions,  and  disseminate  to  the 
industry  the  results  of  cunent  ox  past 
marketing  research  projects,  it  would 
also  allow  the  committee  to  give  out 
promotional  Uterature,  recipes,  aud 
information  relative  to  consumption  or 
use. 

Record  testimony  indicated  that  the 
committee  should  be  authorized,  to 
develop  and  register  a  common 
identifying  mark,  or  logo,  that  could  be 
used  by  all  Walia  Walla  Sweet  Onion 
producers  and  handlers  to  distinguish 
the  Walla  Walla  Sweet  Onion  in  the 
marketplace.  Proponents  supported 
utilizing  such  a  mark  in  conjunction 
with  any  paid  advertising,  to  make  the 
consumer  aware  that  they  are 
purchasing  Walk  Walk  Sweet  Onions. 
Witnesses  supported  advertising  as  a 
means  of  increasing  demand  for  Walla 
Walla  Sweet  Onions. 

Walla  Walla  Sweet  Onions  have  a 
very  limited  marketing  season  (June  to 
early  August)  and  prices  customarily 
begin  to  decline  rapidly  over  the  season. 
Proponents  believe  an  education  and 
advertising  campaign  would  help 
increase  the  public's  awareness  of  tliis 
speciahy  onion  with  the  objective  of 
expanding  the  market  and  increasing 
consumption  of  Walla  Walla  Sweet 
Onions.  Paid  advertising  with  an 
identifying  mark  would  assist  in 
clarifying  and  maintaining  the  Walk 
Walla  Sweet  Onion's  image  in  the 
marketplace  in  a  way  not  available 
through  other  forms  of  promotion  or 
pubUdty.  Also.  Walla  Walla  Sweet 
Onion  producers  face  larger  and  better 
funded  competition.  Testimony 
indicates  that  paid  advertising  is 


necessary  for  the  industry  to  be 
competitive  and  maintain  or  increase  its 
market  share.  Testimony  also  indicates 
that  advertising  could  have  a  positive 
influence  on  the  demand  for  Walla 
Walk  Sweet  Onions,  particukriy  in 
times  of  heavy  supply,  thereby  tending 
to  increase  grower  returns. 

Market  promotion  programs, 
including  paid  advertising,  for  Walla 
Walla  Sweet  Onions  carried  out  with 
funds  collected  under  the  proposed 
program,  would  be  generic  in  natiue 
and  would  not  use  particular  name 
brands,  handler  or  producer  names,  or 
favor  any  particular  portion  of  the 
production  area.  In  addition,  any 
promotional  material  or  advertising 
would  not  be  authorized  to  make  false 
or  unwarranted  claims  on  behalf  of 
Walk  Walla  Sweet  Onions. 

Nor  would  such  material  be 
authorized  to  include  statements  that 
-lisparage  other  agricultvual 
commodities. 

The  record  does  not  indicate  the 
amount  of  assessment  funds  that  may  be 
allotted  for  research  and  promotion 
programs.  The  committee  should  have 
the  responsibihty  to  determine  the 
amount  «f  funds  spent  on  each  program 
eadi  year.  Such  determination  shoidd 
be  based  on  the  needs  of  the  industry 
each  year.  The  amount  of  funds  to  be 
spent  on  research  and  promotion 
programs  would  be  included  in  the 
annual  budget  required  to  be  submitted  ' 
to  the  Secretary  for  review  and 
approval. 

All  research  and  promotion  projects 
to  be  conducted  luider  the  order  in  a 
given  fiscal  period  should  be  submitted 
by  the  committee  to  the  Secretary  for 
approval  prior  to  being  undertaken.  This 
will  ensure  that  all  projects  are 
appropriate  given  the  order's  authority, 
and  that  sufficient  funds  will  be 
available  for  their  funding.  Further,  the 
committee  should  be  required  to  report 
at  least  annually  on  the  progress  of  each 
project  and  at  the  conclusion  of  each 
project  Such  reports  should  be  made  to 
the  Secretary. 

(e)  In  accordance  with  proposed 
§  956.61,  the  committee  shoiild  have  the 
authority  to  recommend  regulations  to 
the  Secretary,  whenever  it  believes  that 
regulations  issued  pursuant  to  proposed 
§  956.62  regarding  container  markings 
would  be  appropriate.  Also,  the 
committee  should  be  authorized  to 
recommend  to  the  Secretary  the 
amendment,  modification,  termination, 
or  suspension  of  any  regulation  issued 
under  this  put,  when  deemed 
necessary.  The  committee  should  also 
be  permitted  to  recommend 
modification,  termination,  or 
suspension  of  any  regulation  or 


amendment  thereto  to  facilitate  the 
handhng  of  Walla  Walk  Sweet  Onions 
for  special  purpose  handling  pursuant 
to  proposed  §  956.63.  regartfing 
handling  for  specified  purposes. 

The  committee  should  have  the 
authority  to  recommend  to  the  Secretary 
rules  and  regulations  for  fixing  the 
markings  of  the  containers  usmI  in  the 
packaging  and  handling  of  Walk  Walk 
Sweet  Onions.  This  could  include  a  logo 
or  other  markings  that  would  identify 
the  contents  of  such  containers.  Suiii  a 
logo  or  other  marking  would  be  small 
enough  to  be  used  in  conjunction  with 
the  handler's  own  label,  so  that  handlers 
would  not  have  to  incur  the  cost  of 
having  existing  kbels  remade. 

As  set  forth  in  proposed  §  956.63. 
there  should  be  provision  for  handling 
Walk  Walla  Sweet  Onions  in  other  than 
fresh  market  channels  differently  than 
those  for  the  fresh  market.  It  would 
authorize  the  Secretary,  whenever  it  is 
found  that  it  would  tend  to  efiiactuate 
the  declared  policy  of  the  Act,  to  issue 
regulations,  suspend  or  terminate 
assessment  requirements,  container 
marking  regulations,  or  any  combination 
thereof,  to  facilitate  the  handling  of 
Walla  Walla  Sweet  Onions  for  other 
than  fresh  market  uses.  Such  uses 
would  be  for  relief  or  charity,  livestock 
feed,  planting  and/or  plants,  sakd 
onions,  and  all  processing  uses 
including  canning,  freezing,  pickling, 
peeling,  dehydration,  juicing,  or  other 
processing.  In  addition,  shipments  for 
disposal,  for  packing  and  storing  within 
the  production  area  or  to  specified  areas 
outside  the  production  area  in 
Washington  and  Oregon,  or  for  other 
purposes  which  may  be  specified  are 
included. 

Requirements  for  special  purpose 
shipments  would  be  intended  to  ensure 
that  shipments  of  Walla  Walla  Sweet 
Onions  for  these  uses  would  not  be 
diverted  to  the  fresh  market.  Shipments 
for  rehef,  charity,  or  livestock  feed 
would  not  compete  with  fresh  market 
shipments  in  the  market  place.  Onion 
plants  are  too  small  to  be  used  as  a  food 
product.  Salad  onions,  i.e.,  immatiue 
Walk  Walk  Sweet  Onions  of  smaller 
sizes,  usually  l»/i  to  2  inches  in 
diameter,  would  not  normally  be 
regulated  in  the  same  way  as  fully 
mature,  dry  bulbs.  Onions  for  canning 
and  freezing  are  exempt  fit)m  regulation 
under  the  authority  for  this  part,  and 
onions  of  such  poor  quality  that  they 
must  be  destroyed  would  not  be 
marketabk  in  any  case.  Siipraents  for 
storage  both  within  and  in  ^Mcified 
locations  outside  of  the  production  area 
would  be  handled  as  special  purpose 
shipments  with  suitabk  safeguards. 
Such  safeguards  might  be  in  the  form  of 


handler  reports  and  would  include  such 
information  that  the  committee  would 
deem  adequate  to  ensure  compUanoe 
with  program  provisions.  Other 
safeguards,  unforeseen  at  this  time, 
might  be  needed  to  assure  program 
compliance  and  prevent  abuses.  Hence, 
the  committee  should  be  provided  the 
flexibiUty  to  recommend,  with  approval 
of  the  Secretary,  other  safeguards  as 
needed. 

There  should  be  authority  under 
proposed  §  956.64  to  establish  minimum 
quantities  of  Walla  Walla  Sweet  C^iions 
that  would  not  be  subject  to  leguktion 
under  this  part.  Testimony  indicates 
that  this  quantity  should  be 
recommended  by  the  conunittee  and 
approved  by  the  Secretary.  Sudb 
quantities  would  not  be  subject  to  the 
requirements  set  forth  in  §§956.42. 
956.62,  and/or  956.63.  Such  quantities 
usually  are  too  small  to  affect  the  overall 
marketing  of  Walk  Walk  Sweet  Onions. 
La  accordance  with  proposed  §  956.65. 
the  Secretary  should  notity  the 
committee  of  each  reguktion  issued, 
and  of  each  amendment,  modification, 
suspension,  or  terminatioo  thereof,  and 
the  committee  would  give  reasonable 
notice  of  such  action  to  handlers  subject 
to  this  part.  Such  notification  would  be 
necessary  for  the  efficient  operation  of 
the  marketing  order. 

The  committee  shoidd  be  able  to  issue 
appropriate  rules,  regulations,  and 
safeguards  in  connection  with 
shipments  for  specified  piuposes  and 
minimum  quantity  shipments.  Such 
rules  and  regulations  should  authorize 
the  use  of  appropriate  safeguards  under 
proposed  §  956.66. 

The  term  "certificate  of  privilege"  is 
intended  to  mean  the  approval  or  permit 
necessary  to  make  special  purpose 
shipments.  Authority  should  be 
included  for  the  committee  to  specify 
the  requirements  contained  in  the 
certificate  of  privilege.  Such 
requirements,  established  through 
rulemaking,  would  be  intended  to 
ensure  that  shipments  would  not  be 
diverted  to  the  fresh  market 

Safeguards  should  be  adequate  so  that 
the  committee  can  track  such  shipments 
from  tiie  time  they  leave  the  local 
shipping  point  to  ultimate  destination. 
This  would  be  necessary  to  determine 
that  such  shipments  did  not  enter  fresh, 
market  channels  of  trade. 

The  committee  should  have  the 
authority  to  rescind  or  daay  certificates 
of  privilege  or  any  other  permit  to  any 
handkr  if  proof  is  obtained  that  such 
handler  shipped  Walk  Walk  Sweet 
Onions  for  any  other  purpose  than 
stated  on  the  certificate  of  privilege.  The 
committee  would  rescind  or  deny 
certificates  only  after  an  appropriate 
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investigation  concerning  the  alleged 
shipments  and  upon  adequate  and 
substantial  proof  that  the  handler  did  in 
fact  violate  the  regulation.  The  Secretary 
would  have  the  right  to  modify,  change, 
or  rescind  any  safeguards  prescribed 
and  any  certificates  issued  by  the 
committee  pursuant  to  the  provisions  of 
this  section. 

The  committee  would  report  to  the 
Secretary  such  information  concerning 
certificates  of  privilege  as  may  be 
requested. 

(f)  The  committee  should  have  the 
authority,  under  proposed  §  956.80. 
with  the  approval  of  the  Secretary,  to 
require  that  first  handlers  submit  to  the 
committee  such  reports  and  information 
as  the  committee  may  need  to  perform 
its  functions  and  fulfill  its 
responsibiUties  under  the  order.  In  the 
normal  course  of  business,  Walla  Walla 
Sweet  Onion  handlers  collect  and 
record  information  that  may  be  needed 
by  the  committee.  Witnesses  expressed 
the  beUef  that  the  reporting 
requirements  that  may  be  imposed 
under  the  proposed  order  would  not 
constitute  an  undue  burden  on  handler 
businesses  since  the  information  is 
typically  collected  for  other  purposes. 

Reports  could  be  needed  by  the 
committee  for  such  purposes  as 
collecting  assessments:  compiling 
statistical  data  for  use  in  evaluating 
marketing  research  and  development 
projects:  promotional  activities:  making 
recommendations  for  production 
research:  and  determining  whether 
handlers  are  complying  with  order 
requirements.  The  record  evidence 
indicates  that  to  the  extent  necessary  for 
the  committee  to  perform  its  functions, 
handlers  will  Ukely  need  to  provide 
information  on  the  quantity  of  Walla 
Walla  Sweet  Onions  handled  each 
season.  This  required  information  may 
include,  but  would  not  necessarily  be 
limited  to.  the  quantities  of  Walla  Walla 
Sweet  Onions  received  by  the  handler 
and  the  quantities  disposed  of  by  such 
handier,  the  date  of  each  such  receipt 
and  disposition,  and  the  identity  of  the 
carrier  transporting  such  onions.  This 
should  not  be  construed  as  a  complete 
list  of  information  the  committee  might 
require,  nor  should  it  be  assumed  that 
all  of  the  above  would  necessarily  be 
required  of  handlers.  There  may  be 
other  reports  or  kinds  of  information 
that  the  committee  may  find  necessary 
for  the  proper  conduct  of  its  operations 
under  the  order.  Therefore,  the 
committee  should  have  the  authority, 
with  the  Secretary's  approval,  to  require 
each  handler  to  furnish  such 
information  as  it  finds  necessary  to 
perform  its  duties  under  the  order. 


Each  handler  should  be  required  to 
maintain  such  records  of  Walla  Walla 
Sweet  Onions  received  and  disposed  of 
as  may  be  necessary  to  verify  the  reports 
that  the  handlers  submit  to  the 
oemmittee.  All  such  records  should  be 
maintained  for  at  least  two  fiscal 
periods  after  the  fiscal  period  in  which 
the  transactions  occurred.  The  order 
should  provide  that  the  Secretary  and 
authorized  employees  of  the  committee 
should  have  access  to  handlers' 
premises  to  examine  those  records 
pertaining  to  matters  within  the 
purview  of  the  order.  This  provision 
would  enable  verification  of  compliance 
with  requirements  of  the  order. 

All  reports  and  records  submitted  for 
committee  use  by  handlers  would  be 
required  to  remain  confidential  and  be 
disclosed  to  none  other  than  persons 
authorized  by  the  Secretary,  as  required 
by  the  Act  Such  reports  should  become 
part  of  the  committee  and  Secretary's 
records.  However,  the  committee  should 
be  authorized  to  release  composite 
information  from  any  or  all  reports  that 
do  not  reveal  confidential  information. 
Such  composite  information  could  be 
helpful  to  the  committee  cmd  to  the 
industry  in  planning  operations  under 
the  order  and  in  promoting  the  order. 
Any  release  of  composite  information 
should  not  disclose  the  identity  of  the 
persons  furnishing  the  information  or 
any  person's  individual  operation. 

(g)  No  handler  should  be  permitted  to 
handle  Walla  Walla  Sweet  Onions 
except  in  conformity  with  the 
provisions  of  this  part,  as  set  forth  in 
proposed  S  956.89.  If  the  program  is  to 
be  effective,  compliance  with  its 
requirements  is  essential,  and  no 
handler  should  be  permitted  to  evade 
any  of  its  provisions.  Any  such  evasion, 
on  the  part  of  even  one  handler,  could 
be  demoralizing  to  those  handlers  who 
are  in  compliance  and  would  tend  to 
impair  the  effective  operation  of  the 
program. 

Witnesses  testified  that  consuimers  are 
being  deceived  when  they  piuchase 
onions  they  believe  to  be  Walla  Walla 
Sweet  Onions,  but  which  are  actiially 
onions  produced  outside  the  production 
area.  Proponents  testified  that  the 
application  of  the  Walla  Walla  name  to 
onions  not  grown  in  the  production  area 
is  an  unfair  trade  practice  that  destroys 
the  reputation  of  the  Walla  Walla  Sweet 
Onion  and  causes  barm  to  the  industry. 

The  Act  provides  that  a  marketing 
order  can  only  apply  to  a  defined 
commodity  grown  in  a  specified 
production  area.  No  authority  exists  for 
regulating  the  handling  of  that 
commodity  grown  outside  that 
production  area. 


In  accordance  with  proposed  §  956.85. 
the  order  should  provide  that  the 
Secretary  conduct  a  periodic 
referendum  every  six  years  with  the 
initial  referendum  conducted  within  six 
years  of  the  effective  date  of  the 
marketing  order. 

The  Secretary  of  Agriculture  has 
determined  that  continuance  referenda 
are  an  effective  means  for  ascertaining 
whether  producers  favor  continuance  of 
marketing  order  programs.  The  Act 
provides  that  the  Secretary  shall 
tmninate  a  maii^eting  order  whenever, 
through  the  conduct  of  a  referendum,  it 
is  indicated  that  a  majority  of  all 
producers  favor  termination  and  such 
ma)ority  produced  more  than  50  percent 
of  the  commodity  for  market  during  a 
representative  period. 

Since  less  than  50  percent  of  all 
producers  usually  participate  in  a 
referendimi,  it  is  difficult  to  determine 
overall  producer  support  or  opposition 
to  termination  of  an  order.  Thus,  to 
provide  a  basis  for  determining  whether 
producers  favor  continuance  of  the 
order,  a  provision  for  continuance 
referenda  should  be  included. 
Continuance  should  be  based  upon  the 
affirmative  vote  of  either  two-thirds  of 
the  producers  voting  or  an  affirmative 
vote  of  the  producers  of  two-thirds  of 
the  volume  of  Walla  Walla  Sweet 
Onions  represented  in  the  referendum. 

The  Act  requires  that  in  the 
promulgation  or  amendment  of  a 
marketing  order,  at  least  two-thirds  of 
the  producers  voting,  by  number  or 
voliune  represented  in  the  referendum, 
must  fevor  the  issuance  or  amendment 
of  a  marketing  order.  Continuance 
referenda  should  be  based  on  the  same 
standard  of  industry  support.  This 
requirement  is  considered  adequate  to 
measure  producers'  support  to  continue 
the  marketing  order.  The  Secretary 
would  consider  termination  of  the  order 
if  less  than  two-thirds  of  the  producers 
voting  in  the  referendum  and  producers 
of  less  than  two-thirds  of  the  volume  of 
Walla  Walla  Sweet  Onions  represented 
in  the  referendum  favor  continuance.  In 
evaluating  the  merits  of  continuance 
versus  termination,  the  Secretary  should 
not  only  consider  the  results  of  the 
referendum  but  also  should  consider  all 
other  relevant  information  concerning 
the  operation  of  the  order  and  the 
relative  benefits  and  disadvantages  to 
producers,  handlers  and  consumers  in 
order  to  determine  whether  continued 
operation  of  the  order  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

In  any  event,  section  608(C)(16)(B)  of 
the  Act  requires  the  Secretary  to 
terminate  the  order  whenever  the 
Secretary  finds  that  the  majority  of  all 
producers  favor  termination,  and  that 


such  majority  produced  more  than  50 
percent  of  the  conunodity  for  market. 

The  Secretary's  "Guidelines  for  Fruit. 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  provide  for  periodic 
referenda  to  allow  producers  the 
opportimity  to  indicate  their  support  for 
or  rejection  of  a  marketing  order.  It  is 
the  position  of  the  Department  that 
periodic  referenda  ensure  that 
marketing  order  programs  continue  to 
be  accountable  to  producers,  obligate 
producers  to  evaluate  their  programs 
periodically,  and  involve  them  more 
closely  in  their  operation.  The  record 
evidence  supports  these  goals. 

The  provisions  of  proposed  §§  956.87 
through  956.99  of  the  order  as  contained 
in  the  Notice  of  Hearing  and  hereinafter 
set  forth,  are  common  to  marketing 
agreements  and  orders  now  operating 
All  such  provisions  are  incidental  to 
and  not  inconsistent  with  the  Act  and 
are  necessary  to  effectuate  the  other 
provisions  of  the  marketing  order  and 
marketing  agreement  and  to  effectuate 
the  declared  pohcy  of  the  Act  The 
record  evidence  supports  inclusion  of 
each  such  provision  as  proposed  in  the 
Notice  of  Hearing.  These  provisions, 
which  are  applicable  to  both  the 
marketing  agreement  and  the  marketing 
order,  are  identified  by  section  niunber 
and'heading  as  follows:  §  956.87 
Proceedings  after  termination;  §  956.88 
Effect  of  termination  or  amendment: 
§956.90  Right  of  the  Secretary;  §956.91 
Duration  of  immunities;  §  956.92 
Agents:  §  956.93  Derogation:  §  956.94 
Personal  liability;  §  956.95  Separability; 
and  §  956.96  Amendments.  Those 
provisions  applicable  to  the  marketing 
agreement  only  are:  §  956.97 
Coimterparts;  §  956.98  Additional 
parties:  and  §  956.99  Order  with 
marketing  agreement 

K4iscellaneous  changes  have  been 
made  from  the  provisions  as  proposed 
in  the  notice  of  hearing  for  the  purpose 
of  clarity. 

List  of  Subjects  is  7  CFR  Part  956 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

Title  7,  Chapter  DC  is  proposed  to  be 
amended  by  adding  Part  956  to  read  as 
follows: 


PART  956— SWEET  ONIONS  GROWN 
IN  THE  WALLA  WALLA  VALLEY  OF 
SOUTHEAST  WASHINGTON  AND 
NORTHEAST  OREGON 

Subpart— Order  Regulating  Handling 
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Definitions 

S  956.1    Secretary.  ' 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
officer  or  employee  of  the  Department  of 
Agriculture  who  has  been  delegated,  or 
to  whom  authority  may  hereafter  be 
delegated,  the  authority  to  act  for  the 
Secretary. 

§956.2    Act 

Ad  means  Public  Act  No.  10,  73d 
Congress  (May  12, 1933),  as  amended 
and  as  reenacted  and  amended  by  the 
Agricultuiral  Marketing  Agreement  Act 
of  1937,  as  amended  (Sec.  1-19,  48  Stat 
31,  as  amended;  7  U.S.C.  601  et  seq.). 

§956.3    Person. 

Person  means  an  individual, 
partnership,  corporation,  association,  or 
any  other  business  unit. 

§956.4    Production  area. 

Production  area  means  a  tract  of  land 
in'Umatilla  Coimty,  Oregon,  and  Walla 
Walla  County,  Washington,  based  on 
surveyors'  maps,  enclosed  by  the 
following  boundaries:  Commencing  at 
the  Southeast  comer  of  Section  13, 
Township  (Twp.)  5  North,  Range  (Rge.) 
36  East,  W.M.:  thence  Westerly  along 
the  South  fine  of  Sections  13, 14, 15, 16, 
17,  and  18  in  Twp.  5  North,  Rge.  36 
East,  Sections  13, 14, 15, 16, 17.  and  18 
in  Twp.  5  North,  Rge.  35  East,  Sections 
13, 14, 15, 16, 17,  and  18  in  Twp.  5 
North,  Rge.  34  East,  Sections  13, 14,  and 
15  in  Twp.  5  North,  Rge.  33  East,  W.M. 
to  the  East  right  of  way  line  of  the 
Northern  Pacific  Railway,  as  it  runs 
Northwesterly  through  Vansyckle 
Canyon:  thence  Northwesterly  along 
said  Easterly  right  of  way  line  to  a  point 
in  the  Northwest  V*  of  Section  20,  Twp. 
7  North,  Rge.  32  East,  W.M.  where  said 
line  intersects  the  South  right  of  way  of 
the  Union  Pacific  Railway,  said 
intersection  being  commonly  known  as 
Zangar  Junction;  thence  Easterly  along 
said  South  right  of  way  line  of  the 
Union  Pacific  Railway  to  a  point  in  the 
Southwest  Vi  of  Section  23.  Twp.  7 
North,  Rge.  32  East  where  said  fine 
intersects  the  South  right  of  way  line  of 
Washington  State  Highway  No.  12; 
thence  Easterly  along  said  South  right  of 
way  line  to  the  intersection  with  the 
West  line  of  Section  34.  Twp.  7  North, 
Rge.  33  East.  W.M.;  thence  North,  akmg 
the  West  line  of  Sections  34,  27,  22. 15, 
10,  and  3  in  Twp.  7  North,  Rge.  33  East. 
W.M..  and  the  West  line  of  Sections  34, 
27,  and  22  in  Twp.  8  Nortli,  Rge.  33 
East,  W.M.  to  the  Northwest  comer  of 
said  Section  22;  thence  East  along  the 
North  line  of  said  Section  22  to  tha 
Northeast  comer  thereof;  thence  North 


56268        Federal  Register  /  Vol.  59,  No.  217  /  Thursday,  November  10.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Proposed  Rules         56269 


along  the  West  line  of  Sections  14, 11, 
and  2  in  Twp.  8  North.  Rge.  33  Cast. 
W.M.  to  the  Northwest  comer  of  said 
Section  2;  thence  East  along  North  lines 
of  Sections  2  and  1  in  Twp.  8  North. 
Rge.  33  East,  W.M.  and  the  North  line 
ofSection  6.  Twp.  8  North.  Rge.  34  East. 
W.M.  to  the  centerline  of  the  Touchet 
River;  thence  northerly  and  Easterly 
along  said  centerline  of  the  Touchet 
River  as  it  runs  through  Twp.  9  North. 
Rge.  34  East.  Twp.  9  North.  Rge.  35  East, 
Twp.  10  North.  Rge.  35  East.  Twp.  10 
North.  Rge.  36  East,  Twp.  9  North.  Rge. 
36  East,  and  Twp.  9  North.  Rge.  37  East 
to  a  point  on  the  East  line  of  Section  11 
in  Twp.  9  North.  Rge.  37  East.  W.M., 
thence  South  along  the  East  line  of 
Sections  11.  14.  23.  26.  and  35  in  Twp. 
9  North.  Rge.  37  East.  W.M..  the  East 
lines  of  Sections  2, 11, 14,  23,  26,  and 
35  in  Twp.  8  North,  Rge.  37  East.  W.M.. 
the  East  lines  of  Sections  2. 11. 14.  23. 
26.  and  35  in  Twp.  7  North.  Rge.  37 
East.  W.M..  and  the  East  lines  of 
Sections  2. 11,  and  fractional  Section  14 
in  Twp.  6  North.  Rge.  37  East.  W.M.,  to 
a  point  on  the  Washington-Oregon  State 
line;  thence  West  along  said  State  Line 
to  the  closing  comer  on  the  West  side 
of  Section  18  in  Twp.  6  North,  Rge.  37 
East.  W.M.;  thence  South  along  the  West 
line  of  Sections  18, 19,  30,  and  31  in 
Twp.  6  North,  Rge.  37  East,  W.M.  and 
the  West  line  of  Sections  6,  7,  and  18 
in  Twp.  5  North,  Rge.  37  East  to  the 
comer  common  to  Sections  18  and  19  in 
Twp.  5  North,  Rge.  37  East,  W.M.  and 
13  and  24  in  Twp.  5  North,  Rge.  36  East, 
W.M.,  Being  the  Tme  Point  of  Beginning 
of  this  Legal  Description. 

1 956.5    Walla  Walla  S¥ve«t  Onions. 

Walia  Walla  Sweet  Onions  means  all 
varieties  of  Allium  cepa  grown  within 
the  production  area,  except  Spanish 
hybrid  varieties.  The  committee  may, 
with  the  approval  of  the  Secretary, 
exempt  individual  varieties  from  any  or 
all  regulations  issued  under  this  part. 

f  956.6    Handler. 

Handler  is  synonymous  with 
"shipper"  and  means  any  person 
(except  a  common  or  contract  carrier  of 
Walla  Walla  Sweet  Onions  owned  by 
another  person)  who  handles  Walla 
Walla  Sweet  Onions  or  causes  Walla 
Walla  Sweet  Onions  to  be  handled. 

1966.7    Registarad  handlar. 

Registered  handler  means  any  person 
with  adequate  facilities  for  preparing 
Walla  Walla  Sweet  Onions  for 
commercial  market,  who  has  requested 
such  registration  and  is  so  recorded  by 
the  committee,  or  any  person  who  has 
access  to  such  faciUties  and  has 
recorded  with  the  committee  the  ability 


and  willingness  to  assxune  customary 
obligations  of  preparing  Walla  Walla 
Sweet  Onions  for  commercial  market 
The  committee  may  recommend,  for 
approval  of  the  Secretary,  procedures 
with  respect  to  handler  registration. 

f966J    Handla. 

Handle  is  synonymous  with  "ship" 
and  means  to  package,  load,  sell, 
transport,  or  in  any  way  place  Walla 
Walla  Sweet  Onions  or  cause  Walla 
Walla  Sweet  Onions  to  be  placed  in  the 
ciurent  of  commerce  within  the 
production  area  or  between  the 
production  area  and  any  point  outside 
thereof.  Such  term  shall  not  include  the 
transportation,  sale,  or  delivery  of 
harvested  Walla  Walla  Sweet  Onions  to 
a  handler  within  the  production  area  for 
the  purpose  of  having  such  Walla  Walla 
Sweet  Onions  prepared  for  market. 

S  956.9    Container. 

Container  means  a  box,  bag,  crate, 
hamper,  basket,  package,  or  any  other 
receptacle  used  in  the  packaging, 
transporting,  sale,  shipment,  or  other 
handling  of  Walla  Walla  Sweet  Onions. 

$956.10    Producar. 

Producer  is  synonymous  with 
"grower"  and  means  any  person 
engaged  in  a  proprietary  capacity  in  the 
production  of  Walla  Walla  Sweet 
Onions  for  market. 

1966.11    VarletlM. 

Varieties  means  and  includes  all 
classifications,  subdivisions,  or  types  of 
Walla  Walla  Sweet  Onions  according  to 
those  definitive  characteristics  now  or 
hereafter  recognized  by  the  United 
States  Department  of  Agriculture  or 
recommended  by  the  committee  and 
approved  by  the  Secretary.  t 

§956.12    Conunittaa. 

Committee  means  the  Walla  Walla 
Sweet  Onion  Committee  established 
pursuant  to  §956.20. 

§956.13    Fiscal  period. 

Fiscal  period  means  the  period 
beginning  on  June  1  and  ending  on  May 
31  of  each  year,  or  other  such  period  as 
may  be  recommended  by  the  committee 
and  approved  by  the  Secretary. 

Administrative  Conunittee 

%  956.20    Establiahment  and  man^parshlp. 

(a)  The  Walla  Walla  Sweet  Onion 
Committee,  consisting  of  ten  members, 
is  hereby  established.  The  committee 
shall  consist  of  six  producer  members, 
three  handler  members,  and  one  public 
member.  Each  member  shall  have  an 
alternate  who  shall  have  the  same 
qtiahfications  as  the  member. 


(b)  A  producer  shall  have  three  years 
of  experience  in  producing  onions  in 
order  to  qiudify  for  committee 
membership.  At  the  time  of  selection, 
no  more  than  two  producer  members 
may  be  affiUated  with  the  same  handler. 

f  956.21    Tarmofofflca. 

(a)  Except  as  otherwise  provided  in 
paragraph  (b)  of  this  section,  the  term  of 
office  of  committee  members  and  their 
respective  alternates  shall  be  for  three 
fiscal  periods  beginning  on  June  1  or 
such  other  date  as  recommended  by  the 
committee  and  approved  by  the 
Secretary.  The  terms  shall  be 
determined  so  that  one-third  of  the 
grower  membership  and  one-third  of  the 
handler  membership  shall  terminate 
each  year.  Members  and  alternates  shall 
serve  during  the  term  of  office  for  which 
they  are  selected  and  have  been 
quaUfied,  or  during  that  portion  thereof 
begiiming  on  the  date  on  which  they 
quaUfy  during  such  term  of  ofHce  and 
continuing  until  the  end  thereof,  or 
tmtil  their  successors  are  selected  and 
have  qualified. 

(b)  The  term  of  office  of  the  initial 
members  and  alternates  shall  begin  as 
soon  as  possible  after  the  effective  date 
of  this  subpart.  One-third  of  the  initial 
industry  members  and  alternates  shall 
serve  for  a  one-year  terra,  one-third  shall 
serve  for  a  two-year  term,  and  one- third 
shall  serve  for  a  three-year  term;  The 
initial,  as  well  as  all  successive  terms  of 
office  of  the  public  member  and 
alternate  member  shall  be  for  three 
years. 

(c)  The  consecutive  terms  of  office  for 
all  members  shall  be  limited  to  two 
three-year  terms.  There  shall  be  no  such 
limitation  for  alternate  members. 

§956.22    Nominationa. 

Nominations  from  which  the 
Secretary  may  select  the  members  of  the 
committee  and  their  respective 
alternates  may  be  made  in  the  following 
maimer 

(a)  The  committee  shall  hold  or  cause 
to  be  held,  within  the  production  area 
and  prior  to  April  1  of  each  year  or  by 
such  other  date  as  may  be  specified  by 
the  Secretary,  one  or  more  meetings  of 
producers  and  handlers  for  the  j  arpose 
of  designating  one  nominee  for  each  of 
the  member  and  alternate  member 
positions  which  are  vacant  or  will  be 
vacant  at  the  end  of  the  fiscal  period; 

(b)  In  arranging  for  such  meetings  the 
committee  may,  if  it  deems  such 
desirable,  cooperate  with  existing 
organizations  and  agencies; 

(c)  Nominations  for  committee 
members  and  alternate  members  shall 
be  provided  to  the  Secretary,  in  such 
manner  and  form  as  the  Secretary  may 


prescribe,  not  later  than  30  days  prior  to 
the  end  of  the  fiscal  period  within 
which  the  aurent  term  of  office  expires; 

(d)  Only  producers  may  participate  in 
designating  nominees  for  producer 
committee  members  and  their  alternates 
and  only  handlers  may  participate  in 
designating  nominees  for  handler 
committee  members  and  their 
alternates; 

(e)  Each  person  who  is  both  a  handler 
and  a  producer  may  vote  either  as  a 
handler  or  as  a  producer,  but  not  both; 

(f)  Each  person  is  entitled  to  cast  only 
one  vote  on  behalf  of  him  or  herself,  his 
or  her  partners,  agents,  subsidiaries, 
affiliates  and  representatives,  in 
designating  nominees  for  conunittee 
members  and  alternates.  An  eligible 
producer's  or  handler's  privilege  of 
casting  only  one  vote,  as  aforesaid,  shall 
be  construed  to  permit  such  voter  to  cast 
one  vote  for  each  producer  member  and 
alternate  member  position  to  be  filled  or 
each  handler  member  and  alternate 
member  position  to  be  filled,  but  not 
both. 

(g)  Every  three  years,  at  the  first 
meeting  following  selection,  the 
committee  shall  nominate  the  public 
member  and  alternate  for  a  three-year 
term  of  office. 

(h)  The  committee  shall  prescribe 
such  additional  qualifications, 
administrative  rules  and  procedures  for 
selection  and  voting  for  each  candidate 
as  it  deems  necessary  and  as  the 
Secretary  approves. 

§956.23    Selection. 

The  Secretary  shall  select  members 
and  alternate  members  of  the  committee 
from  the  nominations  made  piusuant  to 
§956.22  or  from  other  qualified  persons. 

§  956.24    Qualification  and  acceptance. 

Any  person  nominated  to  serve  as  a 
member  or  alternate  member  of  the 
committee  shall,  prior  to  selection  by 
the  Secretary,  qualify  by  filing  a  written 
backgroimd  and  acceptance  statement 
indicating  such  person's  wilUngness  to 
serve  in  the  position  for  which 
nominated. 

§956.25    Altamates. 

An  alternate  member  of  the  committee 
shall  act  in  the  place  and  stead  of  the 
member  for  whom  such  person  is  an 
alternate,  during  such  member's 
absence.  In  the  event  of  the  death, 
removal,  resignation,  or  disquaUfication 
of  a  member,  that  member's  alternate 
shall  serve  luitil  a  successor  to  such 
member  has  quaUfied  and  is  selected. 

§956.26    Vacancies. 

To  fill  any  vacancy  occasioned  by  the 
failure  of  any  person  nominated  as  a 


member  or  as  an  alternate  to  quaUfy,  or 
in  the  event  of  the  death,  removal, 
resignation,  or  disquaUfication  of  a 
member  or  alternate,  a  successor  for  the 
imexpired  term  may  be  selected  by  the 
Secretary  bom  nominations  made 
pursuant  to  §  956.22  from  previously 
unselected  nominees  on  the  current 
nominee  Ust,  or  from  other  eUgible 
persons. 

§  956.27    Failure  to  nominate. 

If  nominations  are  not  made  within 
the  time  and  manner  prescribed  in 
§  956.22  the  Secretary  may,  without 
regard  to  nominations,  select  the 
members  and  alternates  on  the  basis  of 
the  representation  provided  for  in 
§956.20. 

§956.28    Procedure. 

(a)  Six  members  of  the  committee 
shall  constitute  a  quonun,  and  six 
conciuring  votes  shall  be  required  to 
pass  any  motion  or  approve  any 
committee  action,  except  that 
recommendations  made  pursuant  to 
§956.61  shall  require  seven  conciuring 
votes. 

(b)  The  committee  may  provide  for 
meetings  by  telephone,  telegraph, 
facsimile,  or  other  means  of 
communication,  and  any  vote  cast  orally 
at  such  meetings  shall  be  confirmed 
promptly  in  writing:  Provided,  That  if 
an  assembled  meeting  is  held,  all  votes 
shall  be  cast  in  person. 

§956.29    Expenses. 

Members  and  altemates  shall  serve 
without  compensation  but  shall  be 
reimbursed  for  such  expenses 
authorized  by  the  conunittee  and 
necessarily  incurred  by  them  in 
attending  committee  meetings  and  in 
the  performance  of  their  duties  under 
this  part. 

§956.30    Powers. 

The  committee  shall  have  the 
following  powers: 

(a)  To  administer  the  provisions  of 
this  part  in  accordance  with  its  terms; 

(bj  To  make  rules  and  regulations  to 
effectuate  the  terms  and  provisions  of 
this  part; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  provisions  of  Uiis  part;  and 

(d)  To  recommend  to  the  Secretary 
amendments  to  this  part. 

§956.31    Duties. 

It  shaU  be  among  the  duties  of  the 
committee: 

(a)  At  the  beginning  of  each  fiscal 
period,  or  as  soon  thereafter  as 
practicable,  to  meet  and  organize,  to 
select  a  chairman  and  such  other  - 
officers  as  may  be  necessary,  to  select 


subcommittees,  and  to  adopt  such  rules 
and  regulations  for  the  conduct  of  its 
business  as  it  may  deem  advisable; 

(b)  To  act  as  intermediary  between  the 
Secretary  and  any  producer  or  handler; 

(c)  To  furnish  to  the  Secretary  such 
available  information  as  the  Secretary 
may  request; 

(d)  To  appoint  such  employees, 
agents,  and  representatives  as  it  may 
deem  necessary  and  to  determine  the 
salaries  and  define  the  duties  of  each 
such  person; 

(e)  To  investigate  from  time  to  time 
and  to  Assemble  data  on  the  growing, 
harvesting,  shipping,  and  marketing 
conditions  with  respect  to  Walla  Walla 
Sweet  Onions  and  to  engage  in  such 
research  and  service  activities  which 
relate  to  the  production,  handling,  or 
marketing  of  Walla  Walla  Sweet  Onions 
as  may  be  approved  by  the  Secretary; 

(f)  "To  keep  minutes,  books,  and 
records  which  clearly  reflect  all  of  the 
acts  and  transactions  of  the  committee. 
Such  minutes,  books,  and  records  shall 
be  subject  to  examination  at  any  time  by 
the  Secretary  or  the  Secretary's 
authorized  agent  or  representative; 

(g)  To  make  available  to  producers 
and  handlers  the  committee  voting 
record  on  recommended  regiilations  and 
on  other  matters  of  policy; 

(h)  Prior  to  each  fiscal  period,  to 
submit  to  the  Secretary  a  budget  of  its 
proposed  expenses  for  such  fiscal 
period,  together  with  a  report  thereon, 
and  a  recommendation  as  to  the  rate  of 
assessment  for  such  period; 

(i)  To  cause  its  booi^s  to  be  audited  by 
a  competent  accoimtant  at  least  once 
each  fiscal  period,  and  at  sudi  other 
time  as  the  committee  may  deem 
necessary  or  as  the  Secretary  may 
require;  the  report  of  such  audit  shall 
show  the  receipt  and  expenditure  of 
funds  collected  pursuant  to  this  part;  a 
copy  of  each  such  report  shall  be 
furnished  to  the  Secretary,  and  a  copy 
of  each  such  report  shaU  be  made 
available  at  the  principal  office  of  the 
committee  for  inspection  by  producers 
and  handlers:  Provided,  that 
confidential  information  shall  be 
removed  frt)m  aU  copies  made  available 
to  the  pubUc;  and 

(j)  To  consult,  cooperate,  and 
exchange  information  with  other  onion 
marketing  committees  and  other 
individuals  or  agencies  in  connection 
with  all  proper  committee  activities  and 
objectives  under  this  subpart. 

Expenses  and  Assessments 

§956.40    Expanses. 

The  committee  is  authorized  to  inciu- 
such  expenses  as  the  Secretary  may  find 
are  reasonable  and  likely  to  be  incurred 
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by  the  oonuntttc*  for  its  msintenAnce 
and  ftoKtioaiiig,  nHl  to  enable  it  to 
exerciM  It*  powvrs  and  perfonn  its 
duties  1b  accordance  with  th* 
provirioBS  of  this  pot.  The  funds  to 
cover  such  expense*  shall  be  acquired 
in  the  manner  presaibed  in  $$  9M.42 
and  956.45. 


fMMI 

Prior  to  each  fiscal  period  and  as  may 
be  necessary  tbereefler,  the  committee 
shall  prepare  an  estimated  budget  of 
income  and  expendituies  necessary  for 
the  administnrtioa  of  this  part  The 
committee  shall  recommend  a  rate  of 
asaesament  calculated  to  provide 
adequate  funds  to  debay  its  proposed 
expenditure*.  The  committee  shall 
present  such  inu%et  to  the  Secretary 
vrith  an  accompanying  report  showing 
the  baste  for  its  cakukftions. 


I96C42 

(a)  The  funds  to  cover  the  committee's 
expenses  shall  be  acquired  by  the 
levying  of  assessments  upon  handlers  as 
provided  in  this  subpart.  Each  person 
who  first  handles  Walla  Walla  Sweot 
Onions  shall  pay  assessments  to  the 
committee  upon  demand,  which 
assessments  shall  be  in  payment  of  such 
handler's  pro  rata  share  of  the 
committee's  expenses. 

(b)  Assessments  shall  be  levied  upon 
handlers.  tX  rates  established  by  the 
Secretary.  Such  rates  may  be  established 
upon  the  basis  of  the  committee's 
recommendations  or  other  available 
information. 

(c)  At  any  time  during,  or  subsequent 
to,  a  given  fiscal  period,  the  committee 
may  recommend  the  approval  of  an 
amended  budget  and  an  increase  in  the 
rate  of  assessment.  Upon  the  basis  of 
such  recommendations,  or  other 
available  information,  the  Secretary  may 
approv*  SB  aiMiided  budget  and 
incrsass  the  assessment  rate.  Such 
incrsMS  in  the  ssssssmsnt  rate  shall  be 
applicable  to  aU  Walk  Walla  Sweet 
(Anions  which  were  handled  by  each 
handler  thereof  during  such  fiscal 
period. 

(d)  The  payment  of  assessments  for 
the  maintenance  and  functioning  of  the 
committee  may  be  required  under  this 
part  throughout  the  period  it  is  in  effect, 
irrespective  of  whether  particular 
provisions  of  this  part  are  suspended  or 
become  inoperative. 

(e)  To  provide  funds  for  the 
administration  of  the  provisioos  of  this 
part  during  the  initial  fiscal  period  or 
the  first  part  of  a  fiscal  period  when 
neither  sufficient  operating  reserve 
fiinds  nor  sufficient  rex-vnue  Cron 
assessments  on  the  airrent  season's 
shipments  are  available,  the  committee 


may  accept  payment  of  assessments  in 
advance  ot  may  borrow  money  lor  such 

(i)  The  committee  may  impose  a  late 
payment  charge  or  an  interest  charge,  or 
both,  on  any  handler  who  fails  to  pay 
any  assessment  in  a  timely  manner. 
Such  time  and  the  rates  shall  be 
reconnneaded  by  the  committee  and 
approved  by  the  Secretary. 

{956.43    AcoowMMlp. 

(a)  All  funds  received  by  the 
committee  pursuant  to  the  provisions  of 
this  part  shall  be  used  st^ly  for  the 
purposes  specified  in  this  pert. 

(b)  The  Secretary  may  at  any  time 
require  the  committee,  its  members  and 
alternate  members,  employees,  agents, 
and  all  other  such  persons  associated 
with  the  committee  to  account  for  all 
receipts,  disbursements,  funds, 
property,  or  records  for  which  they  are 
responsible.  Whenever  any  person 
ceases  to  be  a  member,  alternate 
member,  emplo]ree,  or  agent  of  the 
committee,  such  person  shall  account 
for  all  receipts,  disbursements,  funds, 
property,  and  records  pertaining  to  the 
committee's  activities  for  which  such 
person  was  responsible,  deliver  all 
property  aiuf  funds  in  such  person's 
possession  to  the  committee,  and 
execute  such  assignments  and  other 
instruments  as  may  be  necessary  or 
appropriate  to  vest  in  the  committee  full 
title  to  all  of  the  property,  funds,  and 
claims  vested  in  such  person  pursuant 
to  thispart. 

(c)  Tne  committee  may  make 
recommendations  to  the  Secretary  for 
one  or  more  of  the  members  thereof,  or 
any  other  person,  to  act  as  a  trustee  for 
holding  records,  funds,  or  any  other 
conunittee  property  during  periods  of 
suspension  of  this  part,  or  during  any 
period  or  periods  when  regulations  are 
not  in  efi^ect  and.  upon  determining 
such  action  is  appropriate,  the  Secretary 
may  direct  that  such  person  or  persons 
shall  act  as  trustee  or  trustees  for  the 
committee. 

If,  at  the  end  of  a  fiscal  period,  the 
assessments  collected  are  in  excess  of 
expenses  incurred,  such  excess  shall  be 
accounted  for  as  follows: 

(a)  The  committee,  with  apfffoval  of 
the  Secretary,  may  establish  an 
operating  reserve  and  may  carry  over  to 
subsequent  fiscal  periods  excess  funds 
in  a  reserve  so  established,  except  funds 
in  the  reserve  shall  not  exceed  the 
equivalent  of  approximately  two  fiscal 
periods'  budgeteid  expenses.  Such 
reserve  funds  may  be  used: 

(1)  To  defiay  any  expenses  authorized 
under  this  part; 


(2)  To  defiay  expenses  during  any 
fiscal  period  prior  to  the  time 
assessment  income  is  sufficient  to  cover 
such  expenses; 

(3)  To  covet  deficits  inCTned  during 
any  fiscal  period  when  assessment 
income  k  less  than  expenses; 

(4)  To  defray  expenses  Incurred 
during  any  period  when  any  or  all 
provisions  of  this  part  are  suspended  or 
are  inoperative;  and 

(5)  To  cover  necessary  expenses  of 
liquidation  in  the  event  erf  twroi  nation 
of  this  part. 

(b)  Upon  termination  of  thk  part,  any 
funds  not  required  to  defray  the 
necessary  expenses  of  liquklation  sliall 
be  disposed  of  in  such  manner  m  the 
Secretary  may  determine  to  be 
appropriate  except  that  to  the  extent 
practicable,  such  funds  shall  be 
returned  pro  rata  to  the  persons  from 
whom  such  funds  were  collected. 

(c)  If  such  excess  is  not  retained  in  a 
reserve  as  provided  in  paragraph  (a)  of 
this  section,  each  handler  entitled  to  a 
proportionate  refund  of  the  excess 
assessments  collected  shall  be  credited 
at  the  end  of  a  fiscal  period  with  such 
refund  against  the  operations  of  the 
following  fiscal  period  unless  such 
handler  demands  payment  thereof,  in 
which  event  such  proportionate  refund 
shall  be  paid  as  soon  as  practicable. 

f  fW.46   Contrtbuttona. 

The  committee  may  accept  voluntary 
contributions  but  these  shall  be  used 
only  to  pay  expenses  incurred  ptnsuant 
to  §  956.50.  Such  contributions  shall  be 
fi«e  from  any  encumbrances  by  the 
donor,  and  the  committee  shall  retain 
complete  control  of  their  use. 

I  Deveiopnwnt 


S95«Jt 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  establish  or 
provide  for  the  establishment  of 
production  research,  marketing  research 
and  development,  and  marketing 
promotion  projects,  including  paid 
advertising,  designed  to  assist,  improve, 
or  promote  the  marketing,  distribution, 
consumption,  or  efficient  production  of 
Walla  Walla  Sweet  Onions.  Any  such 
project  for  the  promotion  and 
advertising  of  Walla  Walla  S%veet 
Onions  may  utilize  an  identifying  mark, 
including  but  not  limited  to  registered 
trademarks  and  logos,  which  shall  be 
made  available  for  use  by  sll  handlers 
in  accordance  with  such  terms  and 
conditions  as  the  committee,  with  the 
approval  of  the  Secretary,  may 
prescribe.  The  committee  may  register 
such  logos  with  the  Commissioner  of 
F*atents  and  Trademarks,  U.S.  Patent 
and  Trademark  Office.  Tbe  expense  of 


such  projects  shall  be  paid  fitim  funds 
collected  pursuant  to  §§  956.42  and 
956.45. 

(b)  In  recommending  projects 
pursuant  to  this  section,  the  committee 
shall  give  consideration  to  the 
following: 

(1)  The  expected  supply  of  Walla 
Walla  Sweet  Onions  in  relation  to 
market  requirements; 

(2)  The  supply  situation  among 
competing  onion  areas  and 
communities; 

(3)  The  anticipated  benefits  fit>m  such 
projects  in  relation  to  their  costs; 

(4)  The  need  for  marketing  research 
with  respect  to  any  market  development 
activity;  and 

(5)  Other  relevant  factors. 

(c)  If  the  committee  concludes  that  a 
program  of  research  and  development 
should  be  imdertaken,  or  continued,  in 
any  fiscal  period,  it  shall  submit  the 
following  for  the  approval  of  the 
Secretary: 

(1)  Its  reconunendations  as  to  the 
funds  to  be  obtained  pursuant  to 
§§956.42  and  956.45; 

(2)  Its  recommendations  as  to  any 
research  projects;  and 

(3)  Its  recommendations  as  to 
promotion  activity  and  paid  advertising. 

(d)  Up)on  conclusion  of  each  activity, 
but  at  least  annually,  the  conunittee 
shall  summarize  and  report  the  results 
of  such  activity  to  the  Secretary. 

(e)  All  marketing  promotion  activity 
engaged  in  by  the  committee,  including 
paid  advertising,  shall  be  subject  to  the 
following  terms  and  conditions: 

(1)  No  marketing  promotion, 
including  paid  advertising,  shall  refer  to 
any  private  brand,  private  trademark,  or 
private  trade  name; 

(2)  No  promotion  or  advertising  shall 
disparage  the  quality,  use.  value,  or  sale 
of  like  or  any  other  agricultural 
commodity  or  product,  and  no  false  or 
unwarranted  claims  shall  be  made  in 
connection  with  the  product;  and 

(3)  No  promotion  or  advertising  shall 
be  undertaken  without  reason  to  believe 
that  returns  to  producers  will  be 
improved  by  such  activity. 


Regulation 

§  956.61    Recommendation  for  regulations. 

The  committee  shall  recommend 
regulations  to  the  Secretary  whenever  it 
deems  it  advisable,  as  provided  in 
§  956.62.  The  committee  also  may 
recommend  modification,  suspension, 
or  termination  of  any  regulation,  or 
amendments  thereto,  in  order  to 
faciUtate  the  handling  of  Walla  Walla 
Sweet  Onions  for  the  purposes 
authorized  in  §  956.63.  The  committee 
may  also  recommend  funendment, 


modification,  termination,  or 
suspension  of  any  regulation  issued 
under  this  part. 

§956.62    Container  marldngs. 

The  committee  may,  with  the 
approval  of  the  Secretary,  provide  a 
method,  through  rules  and  regulations 
issued  pursuant  to  this  part,  for  fixing 
the  marking  of  containers  which  may  be 
used  in  the  packaging  or  handling  of 
Walla  Walla  Sweet  Chiions,  including 
appropriate  logo  or  other  container 
markings  to  identify  the  contents 
thereof.  Further,  the  committee  may, 
with  the  approval  of  the  Secretary, 
establish  through  rules  and  regulations 
such  safeguards  as  may  be  necessary  to 
ensure  that  such  container  marking 
requirements  are  complied  with. 

§  956.63    Handling  for  specified  purposes. 

Upon  the  basis  of  recommendations 
and  information  submitted  by  the 
committee,  or  other  available 
information,  the  Secretary  may  issue 
special  regulations,  or  modify,  suspend, 
or  terminate  requirements  in  effect 
pursuant  to  §§  956.42  and  956.62  or  any 
combination  thereof,  in  order  to 
facilitate  the  handling  of  onions  for  the 
following  purposes: 

(a)  Shipments  of  Walla  Walla  Sweet 
Onions  for  relief  or  to  charitable 
institutions; 

(b)  Shipments  of  Walla  Walla  Sweet 
Onions  for  livestock  feed; 

(c)  Shipments  of  Walla  Walla  Sweet 
Onions  for  planting  and  for  plants; 

(d)  Shipments  of  Walla  Walla  Sweet 
Onions  as  salad  onions; 

(e)  Shipments  of  Walla  Walla  Sweet 
Onions  for  all  processing  uses 
including,  pickling,  peeling, 
dehydration,  juicing,  or  other 
processing; 

(f)  Shipments  of  Walla  Walla  Sweet 
Onions  for  disposal; 

(g)  Shipments  of  Walla  Walla  Sweet 
Onions  for  seed; 

(h)  Shipments  of  Walla  Walla  Sweet 
Onions  for  packing  or  storing  within  the 
production  area  or  outside  the 
production  area,  but  within  specified 
locations  in  the  States  of  Oregon  and 
Washington;  and 

(i)  Shipments  of  Walla  Walla  Sweet 
Onions  for  other  purposes  which  may 
be  specified. 

§956.64    Minimum  quantities. 

The  committee,  with  the  approval  of 
the  Secretary,  may  establish  minimum 
quantities  below  which  Walla  Walla 
Sweet  Onion  shipments  will  be  free 
from  the  requirements  in,  or  pursuant 
to,  §§956.42,  956.62,  and  956.63,  or  any 
combination  thereof. 


§956.65    Notification  of  regutetiofis. 

The  Secretary  shall  notify  the 
committee  of  each  regulation  issued  and 
of  each  amendment,  modification, 
suspension,  or  termination  thereof.  The 
committee  shall  give  reasonable  notice 
thereof  to  handlers. 

§956.66    Safeguards. 

(a)  The  committee,  with  the  approval 
of  the  Secretary,  may  prescribe  adequate 
safeguards  to  prevent  Walla  Walla 
Sweet  Onions  shipped,  pursuant  to 

§§  956.63  and  956.64,  from  entering 
channels  of  trade  for  other  than  the 
purpose  authorized  therefor. 

(b)  The  committee,  with  the  approval 
of  the  Secretary,  may  also  prescribe 
rules  and  regulations  governing  the 
issuance,  and  the  contents,  of 
Certificates  of  Privilege,  if  such 
certificates  are  prescribed  as  safeguards 
by  the  committee.  Such  safeguards  may 
include  requirements  that: 

(1)  Handlers  shall  first  file 
applications  with  the  committee  to  ship 
such  Walla  Walla  Sweet  Onions. 

(2)  Handlers  shall  pay  the  pro  rata 
share  of  expenses  provided  by  §  956.42 
in  connection  with  such  Walk  Walla 
Sweet  Onions. 

(3)  Handlers  shall  obtain  Certificates 
of  Privilege  from  the  committee  prior  to 
effecting  the  particular  onion  shipment. 

(c)  The  committee  may  rescind  any 
Certificate  of  Privilege,  or  refuse  to  issue 
any  Certificate  of  Privilege,  to  any 
handler  if  proof  is  obtained  that  Walla 
Walla  Sweet  Onions  shipped  by  the 
handler  for  the  piuposes  stated  in  the 
Certificate  of  Privilege  were  handled 
contrary  to  the  provisions  of  this  part. 

(d)  The  Secretary  shall  have  the  right 
to  modify,  change,  alter,  or  rescind  any 
safeguards  prescribed  and  any 
certificates  issued  by  the  committee 
pursuant  to  the  provisions  of  this 
section. 

(e)  The  committee  shall  make  reports 
to  the  Secretary  as  requested,  showing 
the  number  of  apphcations  for  such 
certificates,  the  quantity  of  Walla  Walla 
Sweet  Onions  covered  by  such 
applications,  the  number  of  such 
applications  denied  and  certificates 
granted,  the  quantity  of  Walk  Walla 
Sweet  Onions  handled  under  duly 
issued  certificates,  and  such  other 
information  as  may  be  requested. 

Reports 

§956.80    Reports  and  recordkeeping. 

Upon  request  of  the  committee,  made 
with  the  approval  of  the  Secretary,  each 
handler  shall  furnish  to  the  committne, 
in  such  manner  and  at  such  time  as  '\ 
may  prescribe,  such  reports  and  othi  -^ 
information  as  may  be  necessary  for  i  tie 
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committee  to  peffbnn  its  duties  under 
this  part. 

(a)  Such  reports  may  include,  but  are 
not  necessarily  limited  to.  ttie  fnl  lowing: 

(1)  Tte  ac*H«B  of  Walla  Walla  Sweat 
Onions  grown; 

(2)  The  quantities  of  Walla  Waila 
Sweet  Onions  received  by  such  handler; 

(3)  The  quantities  of  Walla  Walla 
Sweet  Oniofis  disposed  of  by  such 
handler: 

(4)  The  disposition  date  of  such  Walla 
Walla  Sweet  Onions: 

(5)  The  manner  of  disposition  of  siich 
Walla  Walla  Sweet  Onions;  and 

(6)  The  identification  of  the  carrier 
transporting  such  Walla  WhIIs  Sweet 
Onions. 

(b)  All  such  reports  shall  be  held 
under  appropriate  protective 
classiHcation  and  custody  by  the 
committee,  or  duly  appointed 
employees  thereof,  so  that  any 
information  contained  therein  which 
may  adversely  affect  the  competitive 
position  of  any  handler  in  relation  to 
other  handlers  wrill  not  be  discloaed. 
Compilations  of  general  reports  from 
data  submitted  hy  handlers  is 
authorized,  subject  to  the  prohibition  of 
disclosure  of  individual  handler's 
identity  or  operations. 

(c)  Each  handler  shall  maintain  for  at 
least  two  succeediiM  years  such  records 
of  the  Walla  Walla  SwMt  Onions 


received  and  disposed  of  by  such 
handler  as  may  be  necessary  to  verify 
reports  submitted  to  the  committee 
pursuant  to  this  section. 

Miscellaneoas  Provisions 

9956.tS    Tsiiwtwatlow er suspenaten. 

(a)  The  Secretary  may  at  any  time 
terminate  the  provisions  of  this  subpart 
by  giving  at  least  one  day's  notice  by 
means  of  a  press  release  or  in  any  other 
manner  which  the  Secretar>'  may 
detenniae. 

(b|  The  Secretary  shall  terminate  or 
suspend  the  operations  of  any  or  all  of 
the  provisions  of  this  subpart  whenever 
it  is  found  that  such  provisions  do  not 
tend  to  effectuate  the  declarwl  policy  of 
the  act. 

(c)  The  Secretary  shall  terminate  the 
provisions  of  this  subpart  at  the  end  of 
any  fiscal  period  whenever  it  is  found 
that  such  termination  is  favored  by  a 
majority  of  producers  who.  during  a 
representative  period,  have  licen 
engaged  in  the  production  of  Walla 
Walla  Sweet  Onions:  Prmided.  That 
such  ma|arity  has.  during  such 
representative  period,  produced  for 
market  rrrare  than  fifty  percent  of  the 
volume  of  such  Walla  Walla  Sweet 
Onions  produced  for  market,  but  such 
termination  shall  be  announced  at  least 


90  days  before  the  end  of  the  current 
fiscal  period. 

(d)  Within  six  years  of  the  effective 
date  of  this  subpart  the  Secretary  shall 
conduct  a  continuance  referendum  to 
ascertain  whether  continuance  of  this 
subpart  is  favored  by  producers. 
Subsequent  referenda  to  ascertain 
continuance  shall  be  conducted  every 
six  years  thereafter.  The  Secretary  may 
terminate  the  provisions  of  this  part  at 
the  end  of  any  fiscal  period  in  wdiich  the 
Secretary  has  found  that  continuance  of 
this  subpart  is  not  favored  by  a  majority 
of  producers  who.  during  a 
repres*mtative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
production  for  market  of  Walla  Walla 
Sweet  Onions  in  the  production  area. 
Such  termination  shall  be  announced  on 
or  before  the  end  of  the  fiscal  period. 

(e)  The  provisions  of  this  suopart 
shall,  in  any  event,  terminate  whenever 
the  provisions  of  the  Act  authorizing 
them  cease  to  be  in  effect. 


f98tJ7 

(a)  Upon  thetannination  of  the 
provisions  of  dlis  subpart,  the  then 
functioning  members  of  the  committee 
shall  continue  as  joint  trustees,  for  the 
purpose  of  liquidating  the  affairs  of  the 
committee,  of  all  funds  and  property 
then  in  the  possession,  or  under  control, 
of  the  committee,  including  claims  for 
any  funds  unpaid  or  property  not 
delivered  at  the  time  of  such 
termination.  Action  by  said  trusteeship 
shall  require  the  concurrence  of  a 
majority  of  the  said  trustees. 

(b)  The  said  truslaea  shall  continue  in 
such  capacity  until  <Uacharged  by  the 
Secretary;  shall,  fi-om  time  to  time, 
account  for  all  receipts  and 
disbursements  and  deliver  all  property 
on  hand,  together  with  all  books  aind 
records  of  said  committee  and  of  the 
trustees,  to  such  person  as  the  Seciataiy 
may  direct:  and  shall  upon  the  request 
of  the  Secretary,  execute  such 
assignments  or  other  instrimients 
necessary  or  appropriate  to  vest  in  such 
person  full  title  and  right  to  all  of  the 
funds,  property,  and  claims  vested  in 
said  committee  or  the  trustees  pursuant 
to  this  subpart. 

(c)  Any  person  to  whom  fimds, 
property,  or  claims  have  been 
transfnred  or  deHvered  by  the 
committee  or  its  members  pursturnt  to 
this  section  shall  be  subject  to  the  same 
obligations  imposed  upon  the  members 
of  the  committee  and  upon  the  said 
trustees. 

%mLm    EnsctaftarmlnalkMior 


Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 


subpart  or  of  any  regulation  issued 
pursuant  to  this  subpart,  or  the  issuance 
of  any  amendments  to  either  thereof, 
shall  not: 

(a)  Affect  or  waive  any  right,  duty. 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart; 

(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  regulations 
issued  under  this  subpart;  and 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  Secretary  or  of  any  other 
person  with  respect  to  any  such 
violations. 

{956.89    Compliance. 

No  handler  shall  handle  Walla  Walla 
Sweet  Onions  except  in  conformity  to 
the  pro\'isions  of  this  part. 

$956.90   RigM  of  the  Secretary. 

The  members  of  the  committee, 
including  successors  and  alternates,  and 
any  agent  or  employee  appointed  or 
employed  by  the  committee  shall  be 
subject  to  removal  or  suspension  by  the 
Secretary  at  any  time.  Each  and  every 
order,  regulation,  decision, 
determination,  or  other  act  of  the 
committee  shall  be  subject  to  the 
continuing  right  of  the  Secretary  to 
disapprove  of  the  same  at  any  time. 
Upon  such  disapproval,  the 
disapproved  action  of  the  committee 
shall  be  deemed  null  and  void  except  as 
to  acts  done  in  reliance  thereon  or  in 
comphance  therewith  prior  to  such 
disapproval  by  the  Secretary. 

§  966.91    Duration  of  immunWea. 
The  benefits,  privileges,  and 
immunities  conferred  upon  any  person 
by  virtue  of  this  subpart  shall  cease 
upon  the  termination  of  this  subpart, 
except  with  respect  to  acts  done  under 
and  during  the  existence  of  this  subpart. 

S  956.92    Agent*. 

The  Secretary  may.  by  designation  in 
writing,  name  any  person,  including  any 
officer  or  employee  of  the  Government, 
or  name  any  agency  in  the  United  States 
Department  of  Agriculture,  to  act  as  the 
Secretary's  agent  or  representative  in 
connection  with  any  of  the  provisions  of 
this  part. 

$966.93    DsiogaMon. 

Nothing  contained  in  this  part  is.  or 
shall  be  construed  to  be.  in  derogation 
or  in  modification  of  the  rights  of  the 
Secretary  or  of  the  United  States  to 
e.xercise  any  powers  granted  by  the  Act 
or  otherwise,  or.  in  accordance  with 
such  powers,  to  act  in  the  premises 
whenever  such  action  is  deemed 
advisable. 


§956.94    F>ersonalliability. 

No  member  or  alternate  of  the 
committee  or  any  employee  or  agent 
thereof,  shall  be  held  personally 
responsible,  either  individually  or 
jointly  with  others,  in  any  way 
whatsoever,  to  any  handler  or  to  any 
person  for  errors  in  judgment,  mistakes, 
or  other  acts,  either  of  commission  or 
omission,  as  such  member,  alternate, 
employee,  or  agent,  except  for  acts  of 
dishonesty,  willful  misconduct,  or  gross 
negligence. 

§956.95    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid,  or  the  applicability 
thereof  to  any  person,  circumstance,  or 
thing  is  held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  any  other 


person,  circumstance,  or  thing  shall  not 
be  affected  thereby. 

§956.96    Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
committee  or  by  the  Secretary. 

§956.97    Counterparts. 

This  agreement  may  be  executed  in 
multiple  counterparts,  and  when  one 
counterpart  is  signed  by  the  Secretary, 
all  such  counterparts  shall  constitute, 
when  taken  together,  one  and  the  same 
instrument  as  if  all  signatures  were 
contained  in  one  original. 

§956.98    Additional  parties. 

After  the  effective  date  hereof,  any 
handler  may  become  a  party  to  this 
agreement  if  a  coimterp>art  is  executed 
by  him  and  delivered  to  the  Secretary. 


This  agreement  shall  take  effect  as  to 
such  new  contracting  party  at  the  time 
such  counterpart  is  delivered  to  the 
Secretary,  and  the  benefits,  privileges, 
and  immunities  conferred  by  this 
agreement  shall  then  be  effective  as  to 
such  new  contracting  party. 

§956.99    Order  with  marfceting  agreement 

Each  signatory  handler  hereby 
requests  the  Secretary  to  issue,  pursuant 
to  the  Act,  an  order  providing  for 
regulating  the  handling  of  Walla  Walla 
Sweet  Onions  in  the  same  manner  as  is 
provided  for  in  this  agreement. 

Dated:  November  3. 1994. 
Kenneth  C.  Gayton, 
Acting  Administrator. 

[FR  Doc.  94-27759  Filed  11-4-94;  3:53  pml 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart82 

[Fm.-6100-4] 

RiN2060-AE70 

Protection  of  Stratospl>erlc  Oion« 

AQCNCV:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 


With  this  action.  EPA  is 
proposing  amendments  to  anticipate  the 
phaseout  of  production  and 
consumption  of  various  ozone-depleting 
substances  and  to  clarify  minor  aspects 
of  the  current  regulation  as  provided  for 
under  section  604  and  606  of  the  Clean 
Air  Act  Amendments  of  1990  (CAA).  To 
ensure  an  orderly  phaseout  of  the 
production  and  consumption  of  halons 
in  1994.  and  of  chlorofluorocarbons 
(CFCs).  carbon  tetrachloride,  methyl 
chloroform  and 

hydrobromofluorocarbons  in  1996,  this 
action  proposes  to  alter  the 
administrative  requirements  of  the 
regulations  so  companies  may  continue 
to  produce  for  special  exempted  uses. 
Today's  action  also  proposes 
clarifications  to  improve  the  efficiency 
of  the  current  requirements  and  to 
reduce  the  burden  on  the  affected 
companies  while  ensuring  continued 
compliance  with  Title  VI  of  the  CAA 
and  in  a  manner  consistent  with  the 
United  States'  obligations  under  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  as  amended. 

Specifically.  EPA  proposes  to  (1) 
change  the  requirements  for  the  post- 
phaseout  period  for  transformation  and 
destruction  of  ozone-depleting 
substances;  (2)  establish  the  framework 
for  the  post-phaseout  exempted 
production  for  essential  uses:  (3)  revise 
the  controls  for  imports  of  controlled 
substances  that  are  used  or  recycled;  (4) 
ease  the  requirements  for  exporting 
substances  to  Article  5  countries;  (5) 
change  the  allowance  requirements  for 
exports  of  ozone-depleting  substances; 
(6)  clarify  the  definitions  for 
transhipments  and  heels;  (7)  provide  a 
period  of  reconciliation  in  which 
allowance  balances  may  be  adjusted: 
and  (8)  adjust  the  recordkeeping  and 
reporting  requirements. 
DATES:  Written  comments  on  this 

Eroposed  rule  must  be  received  on  or 
efore  December  12, 1994,  unless  a 
public  hearing  is  requested.  Comments 
must  then  be  received  on  or  before  30 
days  following  the  public  hearing.  Any 
party  requesting  a  public  hearing  must 
notify  the  contact  person  Usted  below 


by  5  p.m.  Eastern  Standard  Time  on 
November  21, 1994.  If  a  hearing  is  held 
EPA  will  publish  a  document  in  the 
Federal  Register  announcing  the 
hearing  information. 

A00AE88E8:  Comments  on  this  proposed 
rulemaking  should  be  submitted  in 
dupUcate  (two  copies)  to:  Air  Docket 
No.  A-92-13.  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Room  M-1500,  Washington,  DC  20460. 
Inquiries  regarding  a  pubUc  hearing 
should  be  directed  to  the  Stratospheric 
Ozone  Information  Hotline  at  1-800- 
296-1996. 

Materials  relevant  to  this  proposed 
rulemaking  are  contained  in  Docket  No. 
A-92-13.  The  Docket  is  located  in  room 
M-ISOO,  First  Floor,  Waterside  Mall  at 
the  address  above.  The  materials  may  be 
inspected  from  8  a.m.  until  4  p.m. 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  by  EPA  for  copying 
docket  materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Land,  U.S.  Environmental  Protection 
Agency,  Stratospheric  Protection 
Division,  OfBce  of  Atmospheric 
Pro^tuns,  6205J,  401  M  Street  SW.. 
Washington,  DC.  20460.  (202)-233- 
9185. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

n.  Administrative  Changes  in  the 
Stratospheric  Protection  Program 

A.  Program  Requirements  for  Continued 
Post-Phaseout  Production  and  Imports 

1.  Po«t-Phaseout  Requirements  for 
Tranaformation  and  Destruction  of 
Controlled  Substances 

2.  Pott-Phaaeout  Requirements  for 
Euential-Use  Production 

B.  Imports  of  Used  Controlled  Substances 

1.  Information  Requirements 

2.  Certification  by  the  Country  of  Export 
C  Program  Adjustments  and  Clarifications 

to  Baoome  Effective  January  1, 1995 

1.  Changaa  in  Requirements  for  Export  to 
Article  5  Countries 

2.  Administrative  Changes  to  the 
Consiunption  Allowance  Requirements 
for  Exports 

3.  Administrative  Changes  to  Production 
Allowance  Requirements  for  Exports  that 
are  Transformed  or  Destroyed 

4.  Treatment  of  Controlled  Substances 
Remaining  in  Emptied  Containers,  i.e. 
"Heels" 

5.  Qarification  of  the  Definition  of 
Transhipment 

6.  Provision  of  Account  Reconciliation 
Period 

7.  Additional  ClariHcations 

8.  Clarification  of  Reporting  and 
Recordkeeping  Requirements 

ni.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 
C  Paperwork  Reduction  Act 


L  Background 

The  current  regulatory  requirements 
of  the  Stratospheric  Ozone  Protection 
Program  that  limit  production  and 
consumption  of  ozone-depleting 
substances  were  promulgated  by  the 
Environmental  Protection  Agency  (EPA) 
in  the  Federal  Register  on  December  10. 
1993  (58  PR  65018).  and  on  December 
30, 1993  (58  FR  69235).  These  rules  set 
out  the  requirements  of  an  Allowance 
Program  (the  Program). 

lue  Allowance  Program  was 
originally  developed  in  1988  (published 
on  August  12.  1988.  58  FR  30568)  in 
response  to  the  1987  "Montreal  Protocol 
on  Substances  that  Deplete  the  Ozone 
Layer,"  an  international  agreement  that 
requires  nations  that  are  Parties  to  the 
Protocol  to  reduce  and  eventually 
eUminate  their  production  and 
consumption  of  ozone-depleting 
chemicals.  > 

In  1990,  the  Parties  to  the  Protocol 
amended  the  Montreal  Protocol  during 
their  meeting  in  London  and  added 
other  ozone-depleting  chemicals  and 
designated  phaseout  dates  for 
production  and  consumption  of  these 
chemicals.  Shortly  after  the  1990 
meeting  of  the  Protocol  Parties,  the 
United  States  Congress  passed  the  Clean 
Air  Act  Amendments  (CAA).  The  CAA 
requires  the  phaseout  of  ozone- 
depleting  chemicals  on  a  schedule 
parallel  to,  or  in  some  cases  more 
stringent  than,  that  of  the  Protocol. 

The  Allowance  Program  promulgated 
in  the  Federal  Register,  first  on  March 
6. 1991  (56  FR  9518).  and  then  as  a  final 
rule  on  July  30. 1992  (57  FR  33754),  was 
designed  to  ensure  that  the  United 
States  meet  its  obligations  to  control  and 
phase  out  these  substances  under  the 
Protocol  and  consistent  with  Title  VI  of 
the  CAA.  Since  that  time,  the  Parties  to 
the  Protocol  agreed  to  accelerate  the 
phaseout  of  all  class  I  substances 
(except  Group  VI).  to  control  class  11 
substances  and  to  add  methyl  bromide 
and  hydrobromofluorocarbons  (HBFCs) 
to  the  list  of  class  I  substances.  EPA 
modified  its  control  requirements  in  a 
final  rule  promulgated  December  10, 
1993,  in  the  Federal  Register,  to  be 
consistent  with  Title  VI  and  the  Protocol 
adjustments  and  amendments. 

The  substances  that  are  listed  in  the 
Protocol,  and  controlled  in  the 
accelerated  phaseout,  are: 
CLASS  I 
•  Chlorofluorocarbons  (CFCs): 


'  Several  minor  revisions  to  the  original  1968  rule 
were  issued  on  the  following  dates:  February  9, 
1909  (54  FR  6376).  April  3.  1989  (54  FR  13502).  |uly 
5.  1989  (54  FR  28062).  fuly  12.  1989  (54  FR  29337). 
Fafanury  13. 1990  (55  FR  5005).  )une  15. 1990  (55 
FR  24490)  and  June  22.  1990  (55  FR  25812). 


•  Halons; 

•  Carbon  Tetrachloride; 

•  Methyl  Chloroform; 

•  Methyl  Bromide; 

•  Hydrolnomofluorocarbons  (HBFCs): 
CLASS  n 

•  Hydrochlorofluorocarbons  (HCFCs). 
(These  substances  are  described  in  greater 

deUil  in  58  FR  65018). 

EPA  promulgated  regulations  on 
December  10, 1993,  accelerating  the 
phaseout  of  halons  to  January  1, 1994, 
the  phaseout  of  chlorofluorocarbons 
(CFCs),  carbon  tetrachloride,  methyl 
chloroform,  and  HBFCs  to  January  1, 
1996,  and  the  phaseout  of  methyl 
bromide  to  January  1,  2001.  The  rule 
also  accelerates  the  phaseout  of  class  II 
substances,  HCFC-22,  HCFC-141b  and 
HCFC-142b. 

Both  the  Protocol  and  the  Clean  Air 
Act  require  the  phaseout  of  production 
and  consumption  of  ozone-depleting 
substances.  In  the  context  of  the 
Program,  the  use  of  the  term 
consumption  may  be  misleading.  It  is 
not  the  "use"  of  Uiese  substances  that  is 
controlled  through  the  regulations  but 
rather  the  amount  of  the  substance 
available  for  U.S.  domestic 
consumption,  defined  as  production 
plus  imports  minus  exports  of  bulk 
virgin  chemicals. 

In  developing  the  regulatory  program, 
EPA  cellected  information  on  the 
amoimts  of  ozone-depleting  substances 
produced,  imported,  exported, 
transformed  and  destroyed 
domestically.  This  information  was 
used  to  estabUsh  the  U.S.  production 
and  consumption  ceilings  for  these 
chemicals,  llie  data  was  also  used  to 
assign  company-specific  production  and 
import  rights  in  most  cases  for 
companies  either  importing  or 
producing  during  the  base  years  of  the 
data  collection.  These  rights  are  called 
allowances. 

Companies  expend  allowances  when 
they  produce  or  import  ozone-depleting 
substances.  With  certain  restrictions,  the 
allowances  can  be  traded  among 
companies  both  domestically  and 
internationally  (between  Party 
countries).  To  control  production,  the 
Agency  allocated  baseline  production 
allowances  to  producers  of  specific 
ozone-depleting  chemicals.  "To  control 
consiunption,  the  Agency  allocated 
baseline  consiunption  allowances  to 
producers  and  importers  of  specific 
ozone-depleting  chemicals.  Allowances 
for  class  1  substances  are  currently 
provided  to  companies  on  an  annual 
basis  except  for  the  production  of 
halons,  which  was  phased  out  on 
January  1. 1994. 

In  summary,  the  Program  currently 
operates  as  follows: 


•  In  order  to  produce  controlled 
ozone-depleting  substances,  companies 
must  use  both  production  and 
consumption  allowances: 

•  In  order  to  import  controlled 
substances,  companies  must  use 
consumption  allowances: 

•  No  allowances  are  required  in  order 
to  export,  once  allowances  are  expended 
in  the  production  or  importation  of  the 
substance.  Rather,  companies  that 
export- can  apply  for  and  be  granted 
additional  consumption  allowances; 

•  If  a  company  exports  certain 
controlled  substances  to  an  Article  5 
country  (developing  nations  as  defined 
by  the  Protocol  that  consume  less  than 
.3  kilograms  of  CFCs  per  capita),  the 
company  producing  these  diemicals  can 
request  additional  production 
allowances  as  well  as  the  consumption 
allowances  normally  granted  for  export. 
Production  by  Parties  to  the  Protocol  for 
these  developing  countries  will 
continue  for  10  years  after  the  phaseout 
in  the  United  States.  The  number  of 
additional  production  allowances  that 
can  be  provided  to  a  company  for  this 
purpose  is  currently  limited  to  10 
percent  of  their  baseline  allowance  but 
will  increase  to  15  percent  upon 
phaseout  of  these  controlled  substances. 

•  No  allowances  are  required  to 
produce  ozone-depleting  substances 
that  are  transformed  or  destroyed 
domestically; 

•  Used  or  recycled  ozone-depleting 
chemicals  can  be  imported  without 
allowances.  No  consumption 
allowances  are  granted  if  used  or 
recycled  ozone-depleting  chemicals  are 
exported: 

•  Companies  are  required  to  maintain 
records  and  to  provide  the  data  to 
ensure  compliance  with  the  regulation 
and  to  meet  the  reporting  requirements 
of  the  Protocol. 

The  Program  currently  controls  and 
monitors  the  production  and 
consumption  of  ozone-depleting 
substances  in  the  United  States.  The 
production  and  import  of  halons  has 
already  been  phased  out,  and  the 
phaseout  for  the  remaining  class  I 
substances,  except  for  me&yl  bromide, 
is  scheduled  for  January  1.  1996.  In 
order  to  ensure  an  orderly  phaseout  in 
1996,  the  EPA  must  alter  the 
administrative  requirements  of  the 
regulations  so  companies  may  continue 
to  produce  for  exempted  uses  permitted 
under  the  Montreal  Protocol  and  Clean 
Air  Act  Amendments. 

In  addition,  the  Agency  is  seeking  to 
improve  the  efficiency  of  the 
requirements  and  to  reduce  the  burden 
on  the  affected  companies  while 
ensuring  continued  compliance  with 
Title  VI  of  the  CAA  and  the  Montreal 


Protocol.  In  light  of  these  objectives,  the 
Agency  is  proposing  the  following 
administrative  changes  to  improve  the 
Program. 

II.  Administrative  Changes  in  the 
Stratospheric  Protection  Program 

A.  Program  Requirements  for  Continued 
Post-Phaseout  Production  and  Imports 

The  paragraphs  under  Section  A., 
Program  Requirements  for  Continued 
Post-Phaseout  Production  and  Imports, 
describe  the  administrative  changes 
being  proposed  by  EPA  to  facihtete  the 
phaseout  of  all  class  I  ozone-depleting 
substances  effective  January  1, 1996 
(except  for  methyl  bromide),  and  the 
special  production  and  importation 
scenarios  allowed  for  essential  uses.^ 

The  Program  currently  requires  the 
use  of  allowances  by  companies  that 
produce  or  import  class  I  chemicals, 
except  halons  (Group  U),  which  were 
phased  out  January  1, 1994.  Under  the 
current  regulation,  the  phaseout  of  the 
production  and  consumption  of  the 
following  Groups  of  class  I  controlled 
substances  will  be  complete  by  January 
1.1996: 

Group  I.  CFCs 

Group  n,  Halons 

Group  III.  Other  CFCs 

Group  IV.  Carbon  Tetrachloride 

Group  V,  Methyl  Chloroform,  and 

Group  VII.  HBFCs. 

A  hst  of  the  specific  class  I  ozone- 
depleting  chemicals  in  each  Group  is  in 
Appendix  A  and  F  in  Subpart  A. 

Due  to  the  phaseout.  the  Agency  is 
proposing  to  no  longer  use  production 
and  consumption  allowances  for  all 
class  I  controlled  substances,  except 
Group  VI.  methyl  bromide,  beginning 
January  1, 1996.  Today's  proposal 
anticipates  the  1996  production 
phaseout  agreed  to  by  the  Parties  to  the 
Protocol  for  CFCs,  carbon  tetrachloride, 
methyl  chloroform  and  HBFCs,  but 
allows  production  for  essential  uses  to 
become  effective  January  1. 1996, 
contingent  upon  approval  for  such 
essential  uses  by  the  Parties  to  the  i 

Protocol  at  the  October  1994  meeting. 

Although  EPA  proposes  to  no  longer 
use  production  and  consumption 
allowances  for  class  I  controlled 
substances  (except  methyl  bromide) 
beginning  January  1, 1996,  the  Agency 
envisions  that  the  manufacture  of  class 
I  controlled  substances  will  continue 
after  January  1. 1996,  provided  the 
substances  are: 


'  In  contrast,  the  changes  in  Section  C.  Program 
Adjustments  and  Clarifications,  are  proposed  to 
modify  the  current  regulation  in  order  to  increase 
the  effectiveness  of  the  program  and  ease 
administrative  burdens  and  will  go  into  effect 
January  1. 1995. 
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•  either  transformed  or  destroyed. 

•  exported  to  Article  5  countries. 

•  produced  for  essential  uses  as 
authorized  by  the  Protocol  and  CAA  and 
consistent  with  essential-use 
allowances,  or 

•  produced  with  destruction  or 
transformation  credits. 

hi  addition.  EPA  envisions  class  I 
controlled  substances  (except  methyl 
bromide)  being  imported  without  the 
need  for  consumption  allowances  after 
January  1. 1996.  if: 

•  the  substance  is  either  transformed 
or  destroyed. 

•  the  substance  was  previously  used, 
recycled  or  reclaimed, 

•  the  substance  was  imported  using 
destruction  or  transformation  credits,  or 

•  the  substance  was  imported  using 
essential-use  allowances. 

Although  the  proposal  is  to  no  longer 
use  production  or  consumption 
allowances  for  the  phased  out  class  I 
substances  (except  methyl  bromide),  the 
Agency  wishes: 

(i)  to  maintain  a  category  of  Article  5 
allowances  (previously  called  potential 
production  allowances), 

(2)  to  create  a  new  category  of 
essential-use  allowances,  and 

(3)  to  create  destruction  and 
transformation  credits  (similar  to  the 
previous  process  for  granting  additional 
production  allowances  when  substances 
produced  or  imported  with  expended 
allowances  are  transformed  or 
destroyed). 

The  following  paragraphs  describe  the 
allowance  requirements  for  a  variety  of 
production  and  importation  scenarios 
under  the  current  Allowance  Program. 
In  addition,  the  paragraphs  describe  the 
administrative  changes  being  proposed 
by  EPA  to  facilitate  the  phaseout  of  all 
class  I  ozone-depleting  substances 
effective  January  1, 1996,  (except  for 
methyl  bromide)  and  the  special 
production  and  importation  scenarios 
proposed  for  the  post-phaseout  period. 

1.  Post-Phaseout  Requirements  for 
Transformation  and  Destruction  of 
Controlled  Substances 

The  ciurent  regulation  distinguishes 
between  two  categories  of  controlled 
substances  that  are  transformed  or 
destroyed.  The  two  categories  are:  (1) 
controlled  substances  that  were 
produced  or  imported  explicitly  for  uses 
that  result  in  transformation  or 
destruction,  and  (2)  controlled 
substances  that  were  produced  or 
imported  with  the  intention  of  putting 
the  substance  to  an  "emissive  use."  EPA 
proposes  adding  the  definition  of 
emissive  use  to  the  ciurent  regulation, 
such  that  emissive  use  would  be  those 
uses  of  controlled  substances  that  do  not 


result  In  the  transformation  or 
destruction  of  the  substance.  Examples 
of  emissive  uses  would  be  the 
incorporation  of  controlled  substances 
into  a  refrigerator  or  an  air  conditioner 
(for  a  car,  household  or  building),  or  the 
use  of  •  controlled  substance  as  a 
solvent  to  dean  mac:hine  parts  or  circuit 
boerds. 

The  current  program  assumes  that 
when  a  controlled  substance  is 
produced  or  imported  for  other  than 
transformation  or  destruction  it  is 
intended  for  an  emissive  use.  When  the 
controlled  substance  is  produced  or 
imported  fior  an  intended  emissive  use, 
the  producer  or  importer  must  expend 
allowances  under  the  current  program. 
Whether  or  not  the  controlled  substance 
is  actually  incorporated  into  an  emissive 
use  is  not  as  important  as  the  fact  that 
it  was  intended  for  an  emissive  use.  If 
the  controlled  substance  is  intended  for 
an  emissive  use  at  the  time  of 
production  or  importation,  the  person 
producing  or  importing  the  substance  is 
required  to  expend  allowances. 
However,  the  expenditure  of  allowances 
is  not  sufficient  to  define  emissive  use. 
For  example,  a  controlled  substance 
recovered  from  an  air  conditioner, 
refrigerator  or  dehumidifier 
manufactured  before  the  current 
program  became  effective  (July  1989) 
would  not  have  been  produced  with 
expended  allowances. 

In  the  following  discussion,  EPA 
proposes  changes  to  the  requirements 
for  controlled  substances  that  are 
produced  explicitly  for  transformation 
and  destruction,  and  to  the 
requirements  for  controlled  substances 
that  are  produced  for  intended  emissive 
uses  and  then  subsequently  transformed 
or  destroyed.  The  requirements  differ 
according  to  the  intended  purpose  of  the 
controlled  substance  during  production. 

a.  Production  or  importation  of 
controlled  substances  explicitly  for  uses 
that  result  in  domestic  transformation 
or  destruction.  The  current  regulation 
does  not  require  a  person  to  expend 
allowances  if  they  are  expUdtly 
producing  or  importing  a  controlled 
substance  for  a  use  that  will  result  in  the 
transformation  or  destruction  of  that 
substance  in  the  United  States.  In  other 
words,  allowances  do  not  need  to  be 
expended  at  the  time  of  production  or 
importation  as  long  a!s  the  producer  or 
importer  has  certification  that  the 
controlled  substance  will  be 
transformed  or  destroyed  by  themselves, 
by  a  second-party,  or  by  a  third-party. 
As  long  as  the  producer  or  imf>orter  has 
such  certification  that  the  sul»tance  will 
be  transformed  or  destroyed 
domestically,  there  is  no  need  to  expend 
allowances  for  the  production  or 


importation  of  the  substance.  To 
confirm  the  future  transformation  or 
destruction  of  the  controlled  substance, 
the  current  regulation  requires  the 
second-  or  third-party  person,  who  will 
transform  or  destroy  the  substance,  to 
submit  a  transformation  certification  or 
destruction  verification  to  the  producer 
or  exporter. 

EPA  proposes  that  the  current  system 
continue  after  January  1 ,  1996,  and  that 
companies  be  permitted  to  produce  or 
import  controlled  substances  expfidtly 
for  uses  that  result  in  transformation  or 
destruction  with  the  sfune  requirements 
as  under  the  current  regulation.  ^ 
Therefore,  such  producers  and 
importers  will  continue  to  receive  an 
IRS  certification  of  intent  to  transform 
or  a  destruction  verification  from  the 
second-  or  third-party  transformers  or 
destroyers.  The  producers  and  importers 
will  also  continue  to  submit  these 
certificates  or  verifications  to  EPA  along 
with  their  quarterly  reports  (see  Section 
C.7.  Recordkeeping  and  Reporting). 

b.  Production  or  importation  of 
controlled  substances  intended  for 
emissive  use  but  subsequently 
transformed  or  destroyed.  Under  the 
current  regulation  a  person  who 
transforms  or  destroys  a  controlled 
substance  that  was  produced  or 
imported  with  expended  allowances 
may  petition  the  Agency  for 
"additional"  consumption  and 
production  allowances.  The  person  who 
transforms  or  destroys  a  controlled 
substance  that  was  produced  or 
imported  with  expended  allowances  is 
essentially  requesting  a  "refund"  of  the 
allowances  originally  used  in  the 
production  or  importation  of  the 
substance. 

EPA  proposes  that,  after  the  phaseout 
begins  on  January  1, 1996,  companies 
will  no  longer  be  able  to  request 
additional  production  allowances  or 
consumption  allowances  for  the 
transformation  or  destruction  of 
controlled  substances  which  were 
produced  or  imported  for  emissive  uses 
(other  than  for  methyl  bromide).  The 
Agency  proposes  the  elimination  of  the 
spedfic  provisions  that  grant  additional 
production  and  consumption 
allowances,  beginning  January  1,  1996, 
for  all  class  I  controlled  substances, 
except  methyl  bromide,  in  anticipation 
of  the  post-phaseout  elimination  of 
production  and  consumption 
allowances  for  those  substances.  Thus,  a 
person  who  expends  allowances  to 
produce  or  import  a  class  I  substance. 


^Controtted  tubsUnoM  produced  for  export  to  be 
transformed  or  destroyed  are  discussed  in  section 
C3.  "Administrative  Changes  to  Production 
AUownnce  Requirmneats  for  Exports  that  are 
Tiansfonned  or  Destroyed." 


other  than  methyl  bromide,  and  then 
transforms  or  destroys  that  substance 
after  January  1,  1996,  will  not  be  granted 
additional  production  or  consumption 
allowances.  However,  a  person  who 
expends  allowances  and  then 
transforms  or  destroys  methyl  bromide 
after  January  1, 1996.  would  still  be  able 
to  petition  the  Agency  for  additional 
production  and  consiunption 
allowances  until  January  1,  2001,  as 
under  the  current  regulation.  In  this 
respect,  a  person  who  transforms  or 
destroys  methyl  bromide  that,  was 
produced  or  imported  for  an  intended 
emissive  use  may  continue  to  follow  the 
existing  regulation  as  described  under 
§82.9  and  §82.10. 

c.  The  post-phaseout  procedures  for 
granting  destruction  and  transformation 
credits.  At  the  Fourth  Meeting  of  the 
Protocol  Parties  in  Copenhagen  in  1992, 
in  Decision  IV/24,  the  Parties  agreed  to 
urge  "all  practicable  measures  to 
prevent  releases  of  controlled 
substances  into  the  atmosphere."  In 
accordance  with  this  Decision,  EPA 
wishes  to  continue  encouraging 
destruction  and  transformation  of 
controlled  substances  after  the  phaseout 
begins  January  1, 1996,  especially  for 
those  controlled  substances  that  were 
produced  or  imported  for  intended 
emissive  uses.  EPA  believes  a  system  of 
incentives  can  be  devised  to  foster 
destruction  or  transformation  of  ozone- 
depleting  substances  in  order  to  prevent 
their  emission  to  the  atmosphere. 

In  this  action,  EPA  proposes  a  system 
of  incentives  to  encoiu'age  destruction 
or  transformation  after  the  accelerated 
phaseout  dates  by  offering  credits  for 
the  destruction  or  transformation  of 
controlled  substances.  These  credits 
would  be  used  to  produce  or  import  an 
amount  of  controlled  substance.  The 
Agency  believes  a  system  of  incentives 
to  encourage  destruction  or 
transformation  of  controlled  substances 
after  the  phaseout  is  an  important 
mechanism  to  deter  individuals  from 
releasing  the  unneeded  controlled 
substance  to  the  atmosphere. 

As  discussed  below,  EPA  believes  that 
Dedsion  rV/24  of  the  Parties  to  the 
Protocol  urging  measures  to  prevent  the 
release  of  unneeded  controlled 
substances  to  the  atmosphere  and  the 
Protocol  definition  of  production 
provide  the  basis  to  devise  incentives 
for  destruction  or  transformation  after 
the  accelerated  phaseout  and  until  the 
interim  and  final  phaseout  dates  set 
forth  in  the  CAA. 

The  Protocol  defines  production  as 
the  "amount  of  controlled  substances 
produced,  minus  the  amount  destroyed 
by  technologies  to  be  approved  by  the 
Parties  and  minus  the  amount  entirely 


used  as  feedstock  in  the  manufacture  of 
other  chemicals."  Under  the  Protocol. 
Parties  may  continue  to  produce 
controlled  substances  after  they  are 
phased  out  as  long  as  the  amount  of  the 
controlled  substance  produced  is  offset 
in  each  control  period  by  the  same 
amount  that  is  transformed  *  or 
destroyed  by  an  approved  technology.^ 
The  Protocol  definition  of  production 
indicates  that  an  amount  of  controlled 
substance  produced  and  the  same 
amount  destroyed  or  transformed  would 
balance  in  a  calculation  of  atmospheric 
loading  and  result  in  a  net 
environmental  impact  of  zero. 

Although  the  definition  of  production 
in  the  Protocol  would  permit  continued 
production  beyond  the  phaseout  as  long 
as  such  production  was  offset  by 
transformation  or  destruction,  the 
definition  of  production  under  the 
Clean  Air  Act  Amendments  is  distinct 
and  does  not  p>ermit  such  offsetting.  The 
CAA  defines  "produce."  "produced" 
and  "production"  as  the  "manufacture 
of  a  controlled  substance  from  any  raw 
material  or  feedstock  chemical,  but  such 
terms  do  not  include  (A)  the 
manufacture  of  a  substance  that  is  used 
and  entirely  consiuned  (except  for  trace 
quantities)  in  the  manufactiu^  of  other 
chemicals,  or  (B)  the  reuse  or  recycling 
of  a  substance."  Under  the  CAA 
definition,  once  production  of  a 
controlled  substance  is  phased-out,  it 
may  no  longer  be  produced  for  emissive 
purposes  because  there  are  no 
provisions,  as  in  the  Protocol's 
definition,  to  permit  that  continued 
production  be  offset  by  destruction  or 
transformation. 

Pursuant  to  CAA  section  614,  in  the 
case  of  conflict  between  any  provision 
of  the  CAA  and  the  Montreal  Protocol, 
the  more  stringent  provision  shall 
govern.  Because  the  CAA  definition  of 
production  is  more  stringent  than  that  of 
the  Protocol,  the  definition  of 
production  under  the  CAA  shall  apply 
when  the  phaseout  dates  under  the  CAA 
take  effect.  Section  604  of  the  CAA  sets 
interim  reductions  and  final  phaseout 
dates  for  listed  class  I  substances.  The 
class  I  substances  Usted  in  the  CAA 
must  be  phased  out  by  the  year  2000, 
except  for  methyl  chloroform  which 
must  be  phased  out  by  the  year  2002.  In 
addition,  under  the  terms  of  the  CAA, 
methyl  bromide  must  be  phased  out  by 
2001.  Section  604  also  includes  interim 


reductions  for  the  Usted  class  I 
substances  as  outlined  in  Table  I  below. 

In  today's  rule,  EPA  proposes  to 
authorize  the  use  of  destruction/ 
transformation  credits  tmtil  the 
respective  dates  when  the  terms  of  the 
CAA  become  more  stringent  than  those 
of  the  Protocol  (2000  for  most  class  I 
controlled  substances,  2001  for  methyl 
bromide,  and  2002  for  methyl 
chloroform).  For  example,  imder  the 
terms  of  the  Protocol,  CFC-12  must  be 
phased  out  by  1996,  but  production  may 
be  continued  as  long  as  it  is  offset  by 
either  transformation  or  destruction. 
However,  the  CAA  requires  that  in  1996. 
the  maximiun  allowable  production  of 
CFC-12  be  no  more  than  40  percent  of 
the  quantity  produced  in  the  baseline 
year.  From  1995  until  1999,  the  CAA 
requires  that  the  maximum  allowable 
production  of  CFC-12  be  no  more  than 
15  percent  of  the  quantity  produced  in 
the  baseline  year,  and  in  the  year  2000. 
no  CFC-12  may  be.  produced. 

Today's  proposal  permits  the  use  of 
destruction  and/or  transformation 
credits,  but  does  not  permit  continued 
production  beyond  the  maximiun 
allowable  limits  set  forth  in  the  CAA. 
Thus  in  the  example  above,  for  1996, 
individuals  may  use  destruction  and/or 
transformation  credits,  but  in  no  case 
may  CFC-12  be  produced  for  emissive 
purposes  beyond  40  percent  of  the 
quantity  produced  in  the  baseline  year. 
To  comply  with  the  1996  phaseout  date 
and  definition  of  production  under  the 
Protocol,  production  of  this  amount  of 
CFC-12  must  be  offset  by  the  amoimt 
transformed  or  destroyed.* 

Below  is  a  chart  indicating  the  dates 
and  the  maximum  permissible 
production  levels  set  forth  in  the  Clean 
Air  Act  Amendment  of  1990. 

Table  I.— Title  VI  of  the  Clean  Air 
Act  Amendments  of  1990  Pro- 
duction Phaseout  Schedule  for 
Ozone-Depleting  Substance 


Date 

Carbon 
tetra- 
chloride 
(per- 
cent) 

Methyl 
chloro- 
fonn 
(per- 
cent) 

Other 
dasst 
sub- 
stances 
(per- 
cent) 

1994  

70 

15 
15 
15 
15 

85 
70 
50 
50 
50 

65 

1995  „ 

50 

1996  

40 

1997 

15 

1998 

15 

*  Under  the  current  regulation,  transformation  is 
defined  as  the  amount  entirely  used  as  feedstock 
(except  for  trace  quantities)  in  the  manufacture  of 
other  chemicals. 

'To  date.  Parties  have  approved  five  technologies 
for  destruction  (Decision  IV/11)  which  are  listed  in 
the  definition  or  "destruction"  under  S  S2.3. 


*  Limits  are  being  proposed  in  today's  action  for 
production  after  1996  regarding  destruction  and 
transformation  credits,  essential-use  allowances  (to 
be  discussed  in  the  next  section  of  the  preamble) 
and  Article  5  allowances  (discussed  in  section  C.l 
"Changes  in  Requirements  for  Export  to  Article  5 
Countries"  of  the  preamble.) 
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Table  I.— TroE  VI  of  the  Clean  Air 
Act  Amendments  of  1990  Pro- 
duction Phaseout  Schedule  for 
Ozone-Depleting  Substance— 
Continued 


Date 

Caftxm 
Mra- 

cNorkto 
(per- 
cent) 

Methyl 
chtofo- 
tomt 
(per- 
cent) 

Other 
dassl 
sub- 
stances 

(per- 
cerO 

1999     _ 

15 

50 
20 
20 

15 

2000 

2001  - 

Proposed  System  for  Credits — EPA  is 
seeking  comments  on  a  system  that 
would  grant  destruction  credits  andVor 
transforraation  credits  as  an  incentive  to 
destroy  and/or  transform  controlled 
substances  produced  or  imported  for 
intended  emissive  uses.  EPA  is  seeking 
comments  on  this  system  in  which  a 
person  may  submit,  after  January  1, 
1996.  a  request  to  the  Agency  for  credits 
based  on  the  destruction  or 
transformation  of  a  quantity  of 
controlled  substances  in  the  United 
States  that  were  initially  produced  for 
an  emissive  use.  The  person  requesting 
credits  would  need  to  identify  the 
amount  of  controlled  substance  that  was 
destroyed  or  transformed  and  the 
previous  use  of  the  controlled 
substaiu».  In  addition,  the  person 
would  need  to  submit  to  EPA  a  copy  of 
the  destruction  efficiency  certification 
as  under  §82.1 3(k).  Upon  approval.  EPA 
would  grant  the  person  credits  equal  to 
the  amount  of  the  controlled  substance 
they  destroyed  or  transformed  minus  an 
offset.  EPA  proposes  that  credits  could 
be  used  for:  (i)  the  importation  of  a 
calculated  level  of  the  controlled 
substance,  or  (ii)  the  production  of  a 
calculated  level  of  the  controlled 
substance.  Consistent  with  the 
parameters  set  for  control  periods  by  the 
Montreal  Protocol.  EPA  proposes  that 
credits  not  be  carried  over  from  one 
control  period  to  the  next,  due  to  the 
limits  on  net  production.  The 
recordkeeping  and  reporting 
requirements  associated  with  the  credits 
described  in  these  paragraphs  are 
outlined  in  paragraph  C.7.a.iv  and 
C7.a.v  below. 

Under  the  proposed  system,  the 
.Agency  will  create  a  balance  of  credits 
for  the  person  upon  approval  of  a 
request.  Deductions  will  be  made  from 
this  balance  of  credits  based  upon 
quarterly  reports  to  EPA  showing 
production  and  importation.  EPA  is 
proposing  that  inter-pollutant  transfers 
of  credits  as  currently  defined  in  §  82.12 
He  permitted  within  the  Croups  of  class 
i  .substances  listed  in  Appendix  A  and 


F  to  Subpart  A,  subtracting  a  one 
percent  offset.  The  Agency  is  also 
proposing  that  inter-company  transfers 
of  credits  be  permitted  as  currently 
defined  in  §82.12.  subtracting  the  one 
percent  offset.  Inter-Party  trades  of 
credits  would  also  be  permitted  under 
today's  proposal  as  currently  described 
in  §  82.9  with  the  actual  controlled 
substance  returning  to  the  United  States. 

Discu!,sion  of  Options — The  following 
discussion  outlines  options  considered 
by  EPA  in  proposing  today's  system  to 
grant  credits  for  the  destruction  or 
transformation  of  controlled  substances. 
The  initial  discussion  focuses  on 
options  for  destruction  credits.  This  is 
followed  by  a  summary  of  how  the  same 
arguments  pertain  to  a  parallel  system 
for  granting  transformation  credits. 

Options  for  Destruction  Credits — The 
Agency  considered  many  factors  in 
analyzing  how  to  provide  incentives  to 
destroy  controlled  substances  in  the 
post-phaseout  period. 

EPA  envisions  granting  destruction 
credits  to  people  who  destroy  controlled 
substances  that  were  recovered  from  use 
systems,  as  well  as  controlled 
substances  that  were  produced  or 
imported  for  intended  emissive  uses. 
The  Agency  believes  that  as  the 
phaseout  goes  into  effect  on  January  1 . 
1996.  an  increasing  number  of  people 
will  retrofit  or  switch  from  use  systems 
that  use  class  I  controlled  substances  to 
use  systems  that  occupy  other  chemicals 
or  processes  less  damaging  to 
stratospheric  o2»ne.  However,  in  the 
near  term  the  Agency  anticipates  a 
period  of  transition  in  which  some 
people  continue  to  use  equipment  that 
occupies  class  I  substances.  To  meet  the 
needs  of  people  with  equipment 
designed  for  class  I  controlled 
substances  after  the  phaseout,  EPA 
presumes  market  demand  will  engender 
a  service  industry  to  recover  the  phased 
out  substances  from  existing  equipment, 
such  as  building  chillers,  commercial 
refingcration  units,  and  automobile  air 
conditioners  as  this  equipment  is 
retrofitted  with  alternative  chemicals  or 
is  taken  out  of  commission.  EPA 
anticipates  that  much  of  the  recovered 
controlled  substances  will  be  recycled 
or  reclaimed  and  stored  (banked)  to 
meet  the  near  term  needs  of  people  still 
using  equipment  that  requires  phased 
out  substances.  At  this  point  in  time,  it 
is  difficult  to  profect  what  the  future 
supply  and  demand  for  controlled 
substances  will  be  once  the  post- 
phaseout  period  begins  (January  1. 
1996)  and  how  long  the  transition 
period  will  last. 

EPA  is  proposing  destruction  credits 
to  encourage  the  destruction  of 
controlled  substances  when  the  supply 


of  these  substances  exceeds  the  demand. 
In  time."  the  demand  for  class  1 
controlled  substances  should  fall  as  the 
ma)ority  of  equipment  is  converted  to 
alternative  chemicals  or  new  systems 
replace  old  systems.  The  Agency 
presiunes  this  will  occur  as  alternative 
substances,  retrofits  and  new  equipment 
are  brought  into  wider  use  throughout 
all  sectors,  obviating  the  need  for 
banked  class  I  controlled  substances. 
Under  this  scenario,  when  the  supply  of 
a  class  I  substance  being  banked  for  the 
period  of  transition  exceeds  the 
demand,  the  price  will  drop  and  the 
existing  stocks  will  become 
"imneeded."  as  mentioned  in  Decision 
IV/24  of  the  Parties  to  the  Protocol  cited 
above.  When  the  substances  are 
unneeded.  the  demand  for  phased  out 
controlled  substances  may  no  longer 
even  warrant  storage.  A  person  with  a 
stored  quantity  of  class  I  controlled 
substance  that  no  longer  has  a  market 
due  to  the  conversion  and  replacement 
of  equipment  should  be  encouraged 
through  a  meaningful  incentive  system 
to  destroy  the  substance.  Without  such 
an  incentive,  individuals  may  continue 
storing  these  controlled  substances, 
increasing  the  risk  of  leaks,  accidental 
releases  or  intentional  releases  to  the 
atmosphere.  EPA  believes  destruction 
should  be  encouraged  to  prevent  such 
releases  into  the  atmosphere. 

The  proposed  system  encourages  the 
destruction  of  controlled  substances  that 
are  unnoeded  as  demand  shifts  from  one 
specific  substance  to  alternatives  or 
other  types  of  equipment.  The  system  of 
granting  destruction  credits  allows 
market  flexibility  in  meeting  demand  by 
allowing  inter-pollutant  transfers  of 
destruction  credits  at  the  same  time  that 
it  provides  an  incentive  to  destroy  the 
excess  supply  of  a  given  substance  that 
might  potentially  be  released  into  the 
atmosphere.  As  a  hypothetical  example. 
CFC-11  might  be  recovered  fiora  several 
use  systems  and  banked  during  the  first 
years  after  the  phaseout  (January  1. 
1996)  to  meet  demand  during  the  period 
of  transition.  But  as  alternative 
substances  and/or  equipment  are 
brought  to  market  to  replace  the  need 
for  CFC-11.  the  supply  of  CFC-11  that 
was  banked  would  become  unnecessary 
Today's  proposed  destruction  credits 
would  encourage  the  destruction  of  this 
excess  supply  of  CFC^ll  and  the  credits 
could  be  used,  through  an  inter- 
pollutant  transfer,  to  produce  or  import 
a  different  controlled  substance  in  the 
same  Croup  of  controlled  substances, 
such  as  CFC-12,  to  satisfy  a  still  urunet 
demand  for  CFC-12. 

As  under  the  current  regulation,  the 
Agency  will  grant  credits  equal  to  100 
percent  of  the  volume  destroyed  (minus 
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the  offset)  for  controlled  substances  that 
are  completely  destroyed  (using  the 
current  definition  of  completely 
destroy).  For  controlled  substances 
destroyed  at  less  than  a  98  percent 
destruction  efficiency,  EPA  will  grant 
allowances  commensurate  with  that 
percent  of  destruction  efficiency  that  is 
actually  achieved  (minus  the  offset). 

Another  factor  considered  in 
proposing  an  incentive  system  was  the 
general  technical  destruction 
characteristic  of  the  chlorinated  and 
brominated  compounds  regulated  under 
the  current  rule.  Due  to  the  chemical 
composition  of  these  ozone-depleting 
substances,  the  by-products  of 
destruction  are  often  corrosive  acids. 
The  corrosivity  of  these  destruction  by- 
products may  influence  the 
maintenance  costs  for  approved 
destruction  technologies.  Increased  rates 
of  destruction  of  controlled  substances 
could  increase  the  frequency  with 
which  operators  of  approved 
incineration  technologies  would  need  to 
replace  the  liners  of  their  incineration 
units.  Therefore,  operators  will  probably 
continue  to  charge  high  prices  for  the 
destruction  of  controlled  substances. 

EPA  received  anecdotal  information 
that  very  few  incineration  facilities  in 
the  United  States  are  now  accepting 
bulk  quantities  of  CFCs  for  destruction 
and  as  a  result  the  price  being  charged 
is  extremely  high.  The  Agency  does  not 
want  the  maintenance  costs  at 
incineration  facilities  to  impede  the 
overall  availability  of  destruction  for 
controlled  substances,  especially  as 
controlled  substances  are  taken  bom 
existing  use  systems.  If  destruction  is 
limited  and  expensive,  the  release  of 
controlled  substances  to  the  atmosphere 
may  be  an  unfortunately  attractive 
option.  Offering  credits  for  destruction 
provides  an  economic  incentive  to 
persons  who  have  controlled  substances 
but  would  like  to  dispose  of  them.  The 
credits  have  economic  value  which 
could  offset  the  high  costs  of 
destruction.  If  persons  gain  a  benefit 
from  destroying  a  controlled  substance, 
they  will  be  more  likely  to  destroy  the 
controlled  substance  than  release  it  to 
the  atmosphere.  The  overall  goal  of 
providing  the  incentives  for  destruction 
is  to  prevent  the  release  of  ozone- 
depleting  substances  to  the  atmosphere. 

EPA  believes  that  the  proposed 
system  for  granting  destruction  credits 
wrill  have  an  overall  environmental 
benefit.  Without  an  incentive  to  increase 
the  current  rate  of  destruction  the 
Agency  presiunes  there  will  be  greater 
release  of  controlled  substances  to  the 
atmosphere  as  equipment  that  contains 
the  phased  out  substances  is  taken  out 
of  commission.  Today's  proposal  is  to 


grant  destructicHi  credits  equal  to  the 
quantity  of  controlled  substance 
destroyed  minus  an  offset  of  15  percent. 
Although  the  credits  can  be  used  to 
produce  or  import  controlled 
substances,  the  amount  produced  or 
imported  will  be  less  than  the  amount 
destroyed  due  to  the  of^t.  The  credits 
also  provide  an  incentive  to  destroy 
ozone-depleting  substances  that 
otherwise  might  be  emitted. 

In  making  today's  proposal  the 
Agency  considered  other  ways  of 
encouraging  destruction.  EPA 
considered  a  voluntary  system  for 
encouraging  destruction  of  controlled 
substances.  The  voluntary  system  would 
not  grant  credits  but  simply  try  to 
persuade  companies  to  destroy  ozone- 
depleting  substances  with  publicity  and 
public  relations  assistance.  For  instance, 
the  Agency  could  develop  a  list  of 
companies  actively  destroying 
controlled  substances  as  "friends  of  the 
ozone"  in  a  national  pubUcity 
campaign.  EPA  believes,  however,  that 
a  system  of  credits  would  provide 
greater  incentive  to  increase  current 
rates  of  destruction  and  there  would  be 
less  chance  of  controlled  substances 
being  released  to  the  atmosphere. 

Another  option  considered  by  EPA 
was  to  grant  destruction  credits  equal  to 
the  amount  of  controlled  substance 
destroyed.  Under  an  option  of  giving  1:1 
credits  for  kilograms,  a  person  who 
destroys  100  kilograms  of  CFC-12 
would  be  given  a  calculated  level  of  100 
kilograms  of  destruction  credits  which 
could  be  used  to  produce  or  import  100 
kilograms  of  new  CFC-12.  Although  the 
incentive  would  be  great  to  destroy 
unneeded  stocks  of  controlled 
substances  without  an  offset,  EPA 
believes  the  envirorunental  benefits  of 
the  actual  destruction  would  be 
balanced  by  the  subsequent  production 
or  importation  of  an  equal  amount  of 
additional  controlled  substance. 

In  developing  today's  proposal,  EPA 
considered  offsetting  the  number  of 
credits  to  be  granted  by  one  percent 
from  the  actual  quantity  destroyed.  A 
one  percent  offset  is  used  throughout 
the  current  regulation  in  calculating 
allowances  authorized  in  various 
transfers:  both  between  Groups  of 
controlled  substances  (inter-pollutant 
trades)  and  between  companies  (inter- 
company trades).  The  o^et  was 
developed  to  address  Section  607  of  the 
CAA  which  requires  that  trades  result  in 
less  overall  production  or  consumption 
than  would  have  occurred  absent  the 
trade.  The  one  percent  oSset  was 
proposed  in  the  September  30, 1991 
rule,  as  an  amount  large  enough  to 
provide  a  net  environmental  benefit  but 
without  discouraging  the  tradirig  that 


might  be  necessary  to  meet  market 
demand. 

In  today's  proposal.  EPA  recommends 
a  15  percent  of^L  The  15  percent  offset 
is  proposed  to  ensure  that 
environmental  benefits  result  fixira  the 
proposed  incentive  system  granting 
additional  production  or  importation  to 
encourage  destruction  and  prevent  the 
release  of  controlled  substances.  The  15 
p>ercent  offset  proposed  today  is  based 
on  an  estimate  of  the  amount  of 
controlled  substances  that  could 
possibly  be  destroyed  given  the  capacity 
of  U.S.  approved  technologies. 
Estimates  of  destruction  capacity  for 
controlled  substances  in  the  United 
States  for  1992  are  15  percent  of  aimual 
production.'  Therefore,  the  greatest 
environmental  benefit  that  can  be 
obtained  is  the  U.S.  fium  destruction  is 
15  percent  of  annual  U.S.  production. 
The  15  percent  offset  means  a  person 
who  destroys  a  quantity  of  controlled 
substance  aiter  the  phaseout  (January  1, 
19S6)  may  request  credits  equal  to  85 
percent  of  the  quantity  destroyed.  The 
85  percent  is  the  portion  of  annual 
United  States  production  of  controlled 
substances  for  intended  emissive  uses 
that  carmot  be  destroyed  due  to  the 
limits  of  estimated  domestic  destruction 
capacity.  To  control  and  reduce  the 
damage  caused  by  corrosive  by-products 
fit)m  the  destruction  of  controlled 
substances,  operators  of  incineration 
units  usually  incorporate  a  small 
percentage  of  halogenated  substances  in 
each  batch.  The  offset  would  encourage 
owners  of  approved  destruction 
technologies  to  maximize  their  capacity 
for  incorporating  controlled  substances. 

Options  for  Transformation  Credits — 
The  discussion  of  destruction  credits 
above  also  pertains  to  a  system  for 
granting  transformation  credits. 
Transformation  credits  would  be 
granted  to  a  person  who  transforms 
controlled  substances  originally 
produced  or  imported  for  intended 
emissive  uses.  EPA  is  seeking  comment 
on  a  system  that  would  grant 
transformation  credits  as  a  parallel 
system  to  the  system  for  destruction 
credits  described  above.  In  other  words, 
transformation  credits  would  be  granted 
for  a  quantity  of  controlled  substance 
transformed  originally  produced  or 
imported  for  intended  emissive  uses, 
minus  the  15  percent  offset. 

EPA  is  aware  that  most  controlled 
substances  currently  produced  or 


'United  States  capacity  for  destruction  of 
halogenated  compounds  at  commercial  and  public 
hazardous  waste  incineration  facilities  is  63.600 
metric  tons  per  year.  United  Nations  Environmental 
Programme's  Report  from  the  Ad-Hoc  Technical 
Advisory  Committee  on  ODS  Destruction 
Technology.  May  199Z. 
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imported  for  intended  emissive  uses  do 
not  subsequently  become  a  feedstcxJi  fbr 
a  transformation  process.  However,  EPA 
believes  that  new  technologies  may 
appear  that  can  transform  controlled 
substances  that  were  produced  or 
imported  for  intended  emissive  uses.  As 
denned  in  the  current  regulation, 
transformation  is  the  process  of  entirely 
consuming  a  controlled  substance 
(except  for  trace  quantities)  in  the 
manufacture  of  other  chemicals  for 
commercial  piuposes.  The  Agency  has 
learned  of  independent  efforts  to 
develop  transformation  technologies 
that  would  transform  controlled 
substances  into  commercially  useful 
chemicals.  The  information  EPA  has  on 
these  technologies  suggests  that  they 
may  be  able  to  transform  even 
controlled  substances  that  are  taken 
from  use  systems  and  that  are 
contaminated.  Today's  proposal 
anticipates  the  development  of  these 
new  technologies  and  would  offer  an 
incentive  for  the  transformation  of 
controlled  substances  that  might 
otherwise  be  released  into  the 
atmosphere. 

EPA  is  proposing  to  implement  the 
Decision  of  the  Parties  to  the  Protocol  to 
encourage  practicable  measures  to 
prevent  the  release  of  controlled 
substances  to  the  atmosphere, 
recognizing  that  there  are  many  options 
for  creating  incentives  that  also  achieve 
varying  degrees  of  environmental 
beneAts.  EPA  is  therefore  seeking 
comments  on  today's  proposed  system 
for  granting  credits  as  an  incentive  for 
the  destruction  or  transformation  of 
controlled  substances  after  the  phaseout 
and  the  options  discussed  above. 

2.  Post-Phaseout  Requirements  for 
Essential- Use  Production 

EPA  discussed  the  issue  of  essential 
uses  in  its  Federal  Register  notice 
containing  the  final  accelerated 
allowance  regulations  (December  10, 
1993,  58  FR  65018).  While  recognizing 
the  need  to  include  provisions  to 
implement  the  essential  use  provisions 
of  the  Montreal  Protocol,  the  final  rule 
did  not  address  how  this  would  be 
incorporated  into  EPA's  allowance 
program. 

a.  Protocol  Decisions  Regarding 
Essential-Use  Production.  The  Montreal 
Protocol  established  an  essential  use 
provision  at  the  Fourth  Meeting  of  the 
Parties  (Decision  rV/25).  Production  and 
consumption  are  only  to  be  permitted 
past  the  phaseout  date  for  those 
applications  approved  under  this 
Diecision.  The  Decision  established  both 
criteria  for  determining  whether  a 
specific  use  should  be  approved  as 


essential  and  a  process  for  the  Parties  to 
use  in  making  such  a  determination. 

The  criteria  for  an  essential  use 
adopted  by  the  Parties  is  the  following: 

"(1)  that  a  use  of  a  controlled 
substance  should  qualify  as  'essential' 
only  if: 

(i)  it  is  necessary  for  the  health,  safety 
or  is  critical  for  the  functioning  of 
society  (encompassing  cultural  and 
intellectual  aspects):  and 

(ii)  there  are  no  available  technically 
and  economically  feasible  alternatives 
or  substitutes  that  are  acceptable  from 
the  standpoint  of  environment  and 
health: 

(2)  that  production  and  consumption, 
if  any,  of  a  controlled  substance  for  an 
essential  use  should  be  permitted  only 
if: 

(i)  all  economically  feasible  steps 
have  been  taken  to  minimize  the 
essential  use  and  any  associated 
emission  of  the  controlled  substance; 
and 

(ii).the  controlled  substance  is  not 
available  in  sufficient  quantity  and 
quality  from  existing  stocks  of  banked  or 
recycled  controlled  substances,  also 
bearing  in  mind  the  developing  coimtry 
need  for  controlled  substance." 

Thus,  any  proposed  application  for  an 
essential  use  would  be  evaluated  based 
on  the  social  utility  of  that  application, 
the  availability  of  substitutes,  and  the 
potential  for  meeting  that  need  through 
banked  or  recycled  controlled 
substances. 

Decision  IV/25  also  set  out  the 
procedural  steps  for  implementing  this 
process.  It  first  calls  for  individual 
Parties  to  nominate  essential  uses. 
These  nominations  are  then  to  be 
evaluated  by  the  Protocol's  Technology 
and  Economic  Assessment  Panel  (TEAP 
or  the  Panel)  which  makes 
recommendations  to  representatives  of 
all  Protocol  Parties.  The  final  decision 
on  which  nominations  are  to  be 
approved  is  to  be  taken  by  a  meeting  of 
the  Parties. 

The  initial  cycle  of  implementing  this 
Decision  has  been  completed  in  the 
context  of  halons  which  were  phased 
out  of  production  at  the  end  of  1993. 
EPa  issued  a  Federal  Register  notice 
requesting  nominations  for  essential 
uses  of  halons  (February  2, 1993;  58  FR 
6786).  In  response,  the  Agency  received 
over  ten  nominations,  but  was  able  to 
work  with  applicants  to  resolve  their 
near-term  requirements.  As  a  result,  the 
U.S.  did  not  nominate  any  uses  for 
continued  halon  production  in  1994. 
About  a  dozen  other  nations  put  forth 
nominations  which  were  reviewed  by 
the  Technical  and  Economics 
Assessment  Panel.  Because  the  Panel 
determined  that  in  each  case 


alternatives  existed  or  that  the  existing 
supply  of  banked  halons  was  adequate 
to  meet  near-term  needs,  it  did  not 
recommend  approval  of  any  of  the 
nominations.  In  November  of  1993,  at 
the  Filth  Meeting,  the  Parties 
imanimously  adopted  the 
recommendation  of  the  Panel  not  to 
approve  any  essential  uses  for  the 
production  or  consumption  of  halons  in 
1994. 

EPA  issued  a  second  notice  for 
essential  use  nominations  for  halons  on 
October  18. 1993  (58  FR  53722).  These 
nominations  covered  possible 
production  of  halons  in  1995  for 
essential  uses.  In  response  to  this 
inquiry.  EPA  received  no  nominations.  ' 

Only  one  nomination  (from  France) 
was  received  by  the  TEAP  for 
production  and  consiunption  of  halons 
for  an  essential  use  in  1995.  The  TEAP 
did  not  recommend  approval  of  this 
nomination. 

EPA  also  issued  a  Federal  Register 
notice  requesting  nominations  for 
essential  use  applications  which  would 
need  to  continue  beyond  the  1996 
phaseout  of  consumption  and 
production  allowances  for  CFCs,  methyl 
chloroform,  carbon  tetrachloride,  and 
hydrobromofluorocarbons  (May  20, 
1993,  58  FR  29410).  EPA  received  20 
applications  in  response  to  this  notice. 
For  several  of  these  applications,  EPA 
determined  that  the  criteria  contained  in 
the  Decision  had  not  been  satisfied.  For 
example,  two  applications  sought  CFCs 
for  servicing  existing  air-conditioning 
equipment.  EPA  rejected  these 
applications  on  the  basis  that  if  all 
economically  feasible  steps  were  taken 
prior  to  the  1996  phaseout,  then 
adequate  supplies  of  banked  and 
recycled  CFCs  should  be  available. 
However,  in  rejecting  these 
nominations,  the  United  States  noted 
that  servicing  existing  air-conditioning 
and  refrigeration  remains  a  major 
challenge  to  the  successful  transition 
from  the  use  of  CFCs  and  that  a  future 
nomination  in  this  area  might  be 
necessary  if  a  combination  of  retrofits, 
replacements,  recycling,  recovery  at 
disposal,  and  banking  do  not  adequately 
address  these  needs. 

Of  the  responses  to  the  Federal 
Register  request  for  essential  use 
applications,  the  United  States 
submitted  essential  use  nominations  to 
the  Protocol  for  the  following  uses  of 
CFCs:  metered  dose  inhalers  and  other 
selected  medical  applications;  a 
bonding  agent  for  the  Space  Shuttle; 
aerosol  wasp  killers;  limited  use  in  a 
specified  bonding  agent  and  ix>lymer 
application;  and  a  generic  application 
for  laboratory  uses  under  specified 


limitations.  (Letter  from  Pomerance  to 
UNEP.  September  27. 1993). 

Nominations  from  the  U.S.  and  other 
countries  for  over  200  specific  uses  were 
submitted  to  the  Montreal  Protocol 
Secretariat  and  provided  to  the 
Technical  and  Economics  Assessment 
Panel  for  review.  In  March  1994,  the 
Panel  issued  the  "1994  Report  of  the 
Technology  and  Economic  Assessment 
Panel."  The  Report  includes  the  Panel's 
recommendations  for  essential-use 
production  and  consumption 
exemptions.  The  Panel  recommended 
that  essential  use  exemptions  be  granted 
tat  nominations  of:  methyl  chloroform 
in  solvent  bonding  of  the  Space  Shuttle; 
CFCs  used  in  metered  dose  inhalers; 
and  specific  controlled  substances 
needed  for  laboratory  and  analytical 
applications. 

For  each  of  the  other  nominations 
submitted,  the  Panel  determined  that 
one  or  more  of  the  criteria  for  evaluating 
an  essential  use  had  not  been  satisfied. 
For  example,  in  the  case  of  several  of 
the  U.S.  nominations,  the  report  states 
that  alternatives  are  available  and 
therefore  the  essential  use  exemption  is 
not  warranted. 

The  next  meeting  of  the  Parties  is 
scheduled  for  Oct(^r  1994.  At  that 
session  the  Parties  will  review  the 
recommendations  by  the  Technology 
and  Economic  Assessment  Panel  and 
make  final  decisions  on  this  round  of 
essential  use  nominations. 

In  1993.  the  Parties  to  the  Protocol 
modified  the  timetable  for  submission  of 
essential  use  nominations  to  combine 
both  halons  and  all  the  other  class  I 
controlled  substanoes  (except  methyl 
bromide)  and  to  reduce  the  overall 
length  of  time  between  nomination  and 
decision.  According  to  Decision  V/18, 
essential  use  nominations  for  halon 
consumption  and  production  for  1995 
and  beyond,  and  essential  use 
nominations  for  all  the  other  class  I 
controlled  substances  (except  methyl 
bromide)  for  1997  and  beyond,  must  be 
submitted  to  the  Secretariat  prior  to 
January  1st  of  the  year  prior  to  the  year 
for  which  production  and  consumption 
is  being  sought."  Parties  must  submit 
essential  use  nominations  for  CFCs  for 
1997  (nominations  for  1996  have 


already  been  considered)  to  the 
Montreal  Protocol  Secretariat  by  Januar\- 
1, 1996.  EPA  will  revise  its  domestic 
schedule  to  require  that  nominations  be 
submitted  at  least  three  months  prior  to 
the  Protocol  Secretariat  deadline  for 
submission,  and  will  issue  a  Federal 
Register  notice  in  August  1994,  calling 
for  essential  use  nominations  for  halons 
for  1996  and  beyond.  The  next  call  by 
EPA  for  other  class  I  ctAitroUed 
substances  will  be  in  August  of  1995  for 
1997  essential-use  exemption 
nominations. 

b.  Domestic  Implementation  of 
Essential-Use  Program.  Any  essential 
use  exemptions  would  also  have  to 
comply  with  the  provisions  of  the  CAA. 
Section  604  of  the  CAA  authorizes  the 
granting  of  specific  exemptions  from  the 
phaseout  schedules  contained  in  the 
Clean  Air  Act  for  essential  uses  for 
methyl  chloroform  for  which  no  safe 
and  effective  substitute  is  available 
(section  604(d)(1)),  for  limited  quantities 
of  class  I  substances  solely  for  use  in 
medical  devices  if  such  authorization  is 
determined  to  be  necessary  (section 
604(d)(2))  and  for  limited  quantities  of 
halon-1211.  halon-1301  and  halon- 
2402  solely  for  use  in  aviation  safety  if 
no  safe  and  effective  substitute  is 
available  and  if  such  authorization  is 
necessary.  The  CAA  also  authorizes 
specific  exemptions  from  the  phaseout 
schedule  of  CFC-1 14,  halon-1211, 
halon-1301  and  halon-2402  for  national 
security  (section  604(f)). 

In  today's  action,  EPA  does  not 
propose  essential  uses  under  the 
provisions  of  the  CAA.  However,  EPA 
does  propose  to  permit  continued 
production  for  the  essential  uses 
authorized  imder  the  Protocol,  so  long 
as  these  essential  use  exemptions  do  not 
exceed  amounts  allowed  in  the  schedule 
contained  in  section  604(a)  of  the  CAA. 

As  indicated  on  the  table  below,  EPA 
is  proposing  essential  uses  for  specified 
controlled  substances  for  the  years  1996 
and  1997.  As  discussed  in  section 
A. I.e.,  "The  Post-Phaseout  Procedures 
for  Granting  Destruction  and 
Transformation  Credits."  EPA  proposes 
to  authorize  continued  production  for 
essential  uses  permitted  under  the 
Montreal  Protocol,  but  not  to  exceed  the 


maximum  allowable  limits  set  forth  in 
section  604(a)  of  the  CAA.  As  used  in 
a  previous  example  in  section  A. I.e.,  the 
CAA  requires  that  in  1996.  the 
maximum  allowable  production  of 
CFC-1 2  may  be  no  more  than  40  percent 
of  the  quantity  produced  in  the  baseline 
year.  Thus,  in  1996,  if  total  production 
of  CFC-1 2  were  to  be  used  for  essential 
uses,  the  amount  produced  for  those 
essential  uses  may  not  exceed  40 
percent  of  the  quantity  produced  in  the 
baseline  year.  Although  production  may 
be  used  for  some  combination  of 
essential  uses,  destruction  credits,  or 
transformation  credits,  the  total  amount 
produced  could  not  exceed  the 
maximum  allowable  limits  set  forth  in 
the  CAA  as  reproduced  in  Table  I 
below. 

To  incorporate  the  essential-use 
provisions  under  the  Montreal  Protocol 
into  our  domestic  allowance  program, 
EPA  is  proposing  the  creation  of  a  new 
class  of  allowances  to  be  referred  to  as 
"essential-use  allowances." 

The  essential-use  allowances  will  be 
allocated  to  United  States  entities  based 
on  the  nominations  made  to  the 
Protocol  which  will  be  decided  upon  by 
the  Parties  at  the  October  1994  meeting 
and  at  meetings  thereafter.  In  the 
nominations  to  the  Protocol.  U.S. 
entities  apply  for  an  essential-use 
exemption  from  the  production  and 
consumption  phaseout  for  a  specific 
quantity  of  controlled  substance  for  a 
specific  use.  EPA  proposes  using  the 
applications  that  are  agreed  to  by  the 
Parties  to  the  Protocol  to  make  specific 
allocations  of  essential-use  allowances. 
Although  the  TEAP  has  received 
applications  for  essential-use 
exemptions  beyond  1997.  today's 
proposal  only  includes  those 
recommendations  by  the  Panel  for  1996 
and  1997.  In  today's  rulemaking.  EPA 
proposes  an  allocation  of  essential-use 
allowances  up  to  the  amount  being 
recommended  by  the  Technology  and 
Economic  Assessment  Panel  to  the 
Parties  for  their  meeting  in  October 
1994.  It  should  be  noted  that  the  final 
essential-use  allowances  promulgated 
by  EPA  may  not  exceed  the  exemptions 
adopted  by  the  Parties. 


"  Decision  V/18  also  directed  (be  Technology  and 
Economic  AsMsstnent  Panel  to  develop  • 
"Handbook  of  Essantial  Um  Nominatiooa."  The 
iiandbock  is  being  prepared  and  will  contain  fonns 


and  ioatructions  for  how  to  apply  for  an  essentiat- 
u«e  exemption.  When  available,  the  Handbook  may 
be  obtained  from  the  Stratospheric  Protection 
Division.  U.S.  Euv^nmeniaj  Protection  Agency  or 


the  Oione  Secretarial  of  the  Montreal  Protocol  in 
Nairobi. 


UMI 
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Corrfmnf 


Metered  DoM  Inhatofs: 

Inlvnaionfll  Ptwmaceutical  ft  Aerosol  Consortium 


Sterling  Winlhrop 


Year 


1996 
"l997 


1996 
1997 


Chemical 


CFC-11  

CFO-12  

CFC-114  ..... 

CFC-11 

CFC-12  

CFC-114  „... 

CFC-12  

CFC-114  ..„, 
CFC-12  ....... 

CFC-114  


Quantity 

(metric 

tons) 


749.8 

23532 

314.1 

658.3 

2166.5 

311.4 

10J2 

29.6 

10.5 

31.7 


Space  Shuttle  Solvent 


NASAmiiokol 


1996 
1997 


Methyl  Chlorotorm 
Methyl  Chkxofonn 


56.8 
56.8 


Laboratory  and  Analytical  Applications 


Global  Exemption 


1996 
1997 


CFCs.  Methyl  Chloro- 
form. Carbon  Tetra- 
chloride. 

P) 


V) 


^  No  quantity  specified. 
»Same. 


The  nomination  for  essential  uses  in 
1996. 1997  and  1998  of  CFCs,  methyl 
chlorofoim  and  carbon  tetrachloride  in 
analytical  and  laboratory  applications  is 
being  recommended  by  the  Technology 
and  Economic  Assessment  Panel  for  a 
global  exemption  which  will  not  specify 
the  quantity  granted  to  each  Party.  The 
TEAP  describes  the  many  analytical  and 
laboratory  procedures  for  which  small 
quantities  of  controlled  substances  are 
now  used  and  for  which  applications 
were  received,  such  as:  equipment 
calibration:  extraction  solvents, 
diluents,  or  carriers  for  specific 
chemical  analyses:  inducing  chemical- 
specific  health  effects  for  biochemical 
research:  and  other  critical  purposes  in 
research  and  development  where 
substitutes  are  not  readily  available  or 
where  standards  set  by  national  and 
international  agencies  require  speciHc 
use  of  a  controlled  substance.  The  TEAP 
recommendation  for  a  global  exemption 
pertains  only  to  1996,  1997  and  1998 
and  refers  to  the  manufacture  of  CFCs, 
methyl  chloroform  and  carbon 
tetrachloride  of  very  high  purities  to  be 
packaged  in  small  containers. 
Additional  detailed  information 
regarding  the  piuity  of  the  substances 
and  the  size  of  the  containers  being 
lecommended  by  the  TEAP  is  contained 
in  Appendix  G  to  subpart  A.  In 
anticipation  of  the  Parties  adopting  this 
recommendation  of  the  Technology  and 
Economic  Assessment  Panel.  EPA  is 
proposing  that  s  specific  quantity  of 


essential-use  allowanr^es  for  laboratory 
and  analytical  use  not  be  designated. 

In  anticipation  of  a  Decision  by  the 
Parties  at  the  October  1994  meeting  that 
does  not  specify  the  quantity  of 
essential  use  allowances  permitted  for 
analytical  and  laboratory  application, 
but  a  global  essential-use  exemption. 
EPA  is  proposing  that  producers  or 
impKjrters  of  the  controlled  substance 
require  that  laboratories  certify  they  are 
pujxhasing  the  designated  essential^se 
controlled  substances  only  for 
laboratory  or  analytical  uses,  and  that 
the  substance  will  not  be  resold  (see 
Recordkeeping  and  Reporting  in  Section 
C.7.b.).  Unlike  the  system  for  the 
allocation  of  essential^use  allowances 
for  metered  dose  inhalers  and  space 
shuttle  solvents,  there  will  not  be 
specific  recipients  of  analytical/ 
laboratory  essential-use  allowances.  A 
person  who  claims  the  essential  need 
for  an  analytical  or  laboratory 
application  of  a  substance  that  has  been 
phased  out  will  be  permitted  to 
purchase  the  requested  quantity  as  long 
as  a  certificate  is  provided  to  the 
importer  or  producer  of  the  substance. 
The  certificates  will  allow  EPA  to 
monitor  the  quantities  of  phased-out 
controlled  substances  that  are  used  in 
analytical  or  laboratory  applications 
domestically.  EPA  reserves  the  right  to 
amend  these  procedures  in  the  future 
based  on  information  collected  through 
the  certificates  and  changes  made  by  the 
Protocol. 


In  the  case  of  the  allowances  for 
specific  essential  uses.  EPA  proposes 
that  the  recipient  of  essential-use 
allowances  confer  to  a  producer  or 
importer  the  right  to  produce  or  import 
a  specific  quantity  of  the  specific 
controlled  substance.  The  company 
conferring  the  essential-use  allowances 
must,  as  in  the  case  of  laboratories, 
certify  to  the  producer  or  importer  that ' 
the  controlled  substance  will  only  be 
used  for  the  specified  essential  use.  The 
producer  or  importer  will  report  to  EPA 
quarterly  the  quantity  produced  for 
essential  uses,  submitting  the 
certification  bom  the  holder  of  the 
essential-use  allowance. 

Due  to  the  specific  nominations  of 
specific  substances  for  specific  uses. 
EPA  is  proposing  that  inter-pollutant 
transfers  of  essential-use  allowances  not 
be  permitted.  The  application  process 
described  above  in  which  U.S. 
companies  petitioned  the  Parties  to  the 
Protocol  through  EPA  for  an  essential- 
use  exemption  for  a  specific  quantity  of 
a  specific  substance  for  a  given  year 
indicated  that  the  substance  is  essential 
for  the  specific  application  because  no 
practicable  alternative  chemical  exists. 
EPA  reviewed  these  applications  and 
made  recommendations  to  the  TEAP, 
which  in  turn  reviewed  the  claims  that 
the  specific  substance  is  essential  for  the 
application  and  recommended  an 
exemption  be  given  in  those  cases 
where  experts  felt  no  substitute  exists. 
For  the  same  reason,  EPA  proposes  that 
inter-company  transfers  of  essential-use 


allowances  not  be  permitted  because 
allowances  will  be  allocated  based  on  a 
company's  application  to  the  Parties 
through  EPA  for  a  specific  quantity  of  a 
controlled  substance  for  a  specific  use. 
As  a  result.  EPA  is  also  proposing  that 
inter-Party  trades  not  be  permitted  since 
these  would  be  trades  between 
companies  internationally  and  the 
allocations  being  recommended  by  the 
TEAP  to  the  Parties  for  the  October  1994 
meeting  are  coimtry-specifia 

B.  Imports  of  Used  Controlled 
Substances 

In  recognition  of  the  critical  role  that 
previously  used  materials  would  play  in 
ensuring  a  smooth  transition  to  ozone- 
friendly  substances,  the  Parties  to  the 
Montreal  Protocol  decided  to  encourage 
their  expanded  use.  Specifically,  in 
Decision  IV/24  (Copenhagen.  1992).  the 
Parties  decided  "not  to  t^e  into 
account,  for  calculating  consumption, 
the  import  and  export  of  recycled  and 
used  controlled  substances."  EPA 
implemented  this  decision  domestically 
in  the  December  10. 1993  phaseout  rule 
(December  10, 1993;  58  FR  65018). 
Accordingly,  EPA  rules  now  allow 
importation  of  previously  used  or 
recycled  controlled  substances  without 
allowances  (§  82.4(a)  and  (b)). 

Although  the  December  rule  allows 
importation  of  used  or  recycled 
controlled  substances,  EPA  is  now 
investigating  several  cases  of  potential 
fraud  in  which  the  importer  claimed 
that  the  substance  was  used,  or  recycled 
when  in  fact,  the  Agency  believes  the 
substance  was  virgin  or  "off-spec" 
virgin  (a  newly  manufactured  substance 
that  does  not  meet  industry 
specifications  for  quality).  Several  other 
countries  are  investigating  importation 
of  controlled  substances  that  were 
believed  to  be  fraudulently  labelled  as 
used  or  recycled.  Due  to  the  difficulty 
of  determining  whether  a  substance  is 
used  or  recycled,  the  Parties  to  the 
Montreal  Protocol  are  very  likely  to 
consider  a  clarification  of  Decision 
rV/24  during  the  1994  meeting.  In  an 
effort  to  facilitate  final  adoption  of  a 
rule  that  is  consistent  with  the  Protocol 
Parties'  action,  EPA  is  today  proposing 
alternative  methods  for  ensuring  that 
materials  brought  into  the  country 
imder  the  used  and  recycled  allowance 
exemption  are  in  fact  used  or  recycled. 
Additionally,  EPA  is  today  proposing 
that  the  current  definition  of  used  and 
recycled  controlled  substances  be 
changed  to  include  only  the  term 
"used"  since  EPA  believes  recycled  and 
reclaimed  substances  fall  under  the 
current  definition.  In  this  maimer,  a 
controlled  substance  is  defined  as  used 
if  it  was  recovered  from  a  use  system. 


regardless  of  whether  it  was 
subsequently  recycled  or  reclaimed.  The 
proposed  change  simplifies  the 
references  to  used  substances  without 
confusion  regarding  their  subsequent 
treatment. 

1.  Information  Requirements 

One  method  for  ensuring  that  a 
substance  claimed  to  be  used  is  in  fact 
used  is  to  require  that  the  importer  have 
proof  of  the  origin  of  the  substance  prior 
to  import.  Ncuning  the  previous  use  of 
the  substance  offers  opportimities  for 
verification,  whether  through  chemical 
analysis  or  through  knowledge  of  a 
country's  infrastructure.  Therefore,  EPA 
is  considering  incorporating  some  or  all 
of  the  following  information 
requirements: 

— the  name  and  address  of  the  firm  that 

recovered  the  chemical. 
— the  type  of  equipment  from  which  the 

substance  was  recovered. 
— the  type  of  machine  used  to  recover 

and/or  recycle  the  material, 
— the  name  of  the  facility  and/or  the 

name  of  the  equipment  employed  to 

reclaim  a  previously  used  substance. 

or 
— a  chain  of  ownership  of  the  substance 

from  recovery  to  final  import, 
— a  certification  from  the  foreign  seller 

that  the  substance  is  previously  used. 
— a  chemical  test  of  used  imports  where 

the  quantity  of  the  import  exceeds 

some  specified  weight  (e.g.,  10,000 

pounds). 

EPA  is  aware  that  the  importer  may 
not  always  know  if  the  imported 
substance  was  in  fact  previously  used. 
In  the  absence  of  information 
requirements  sucfras  those  noted  above, 
the  importer  might  be  forced  to  rely 
solely  on  the  statements  of  exporters 
from  other  countries — individuals  about 
whom  the  importer  may  know  little  or 
nothing.  The  types  of  information  noted 
above  are  designed  to  provide  an 
opportunity  for  independent 
verification  of  the  nature  of  the 
substance  being  imported  (both  from  the 
U.S.,  and  by  the  exporting  countrj' 
government). 

As  an  alternative,  or  in  addition  to 
requiring  import  information  such  as 
that  noted  above,  EPA  proposes  that  it 
be  able  to  request  post-import 
information  designed  to  ensure  that  the 
product  is  treated  in  a  manner 
consistent  with  the  claimed  import 
status.  Importers  of  used  material  that 
was  not  reclaimed  may  be  asked  to 
provide  information  on  the  facilities 
that  they  will  use  for  reclaiming  the 
used  substances  once  imported. 
Information  that  EPA  may  require  could 
include,  where  applicable: 


— the  name  of  the  reclamation  facility 
that  will  clean  a  used  or  a  recycled 
substance  to  the  specified  ARI-700 
Standard. 
— information  demonstrating  that  such 

cleaning  will  take  place,  or 
— the  bills  of  sale  trom  the  exporter  to 
the  actual  purchaser  of  the  substance 
(not  necessarily  the  importer). 
EPA  requests  comment  on  the  above- 
noted  list  of  potential  information 
requirements,  and  requests  comment  on 
alternative  information  requirements 
that  can  reasonably  be  expected  to  result 
in  an  accurate  determination  of  whether 
the  substance  being  imported  is  in  fact 
used. 

2.  Certification  by  the  Country  of  Export 

In  future  meetings,  the  Parties  to  the 
Protocol  may  decide  to  require  the 
government  of  the  country  of  origin  of 
a  material  to  certify  its  status  as  used 
prior  to  export.  While  this  might  obviate 
the  need  for  some  of  the  information 
listed  in  paragraph  B.l.  above,  it  would 
also  require  EPA  to  establish  a  program 
to  certify  any  U.S.  exports  of  used 
controlled  substances.  EPA  already  has 
a  limited  certification  program  for 
certain  reclamation  facilities.  Under  this 
program,  reclamation  facilities  must  be 
able  to  ensure  that  previously  used 
substances  will  be  reclaimed  to  a  level 
of  purity  called  for  by  the  ARI-roO 
Standard.  With  regard  to  exports  of  used 
substances,  with  such  Protocol  changes, 
U.S.  exporters  could  be  required  to 
certify  to  EPA  that  the  "used"  substance 
that  it  wishes  to  export  was  indeed 
taken  from  a  use  system.  The  exporter 
could  also  be  required  to  keep  records 
on  selected  items  under  paragraph  B.l. 
above,  to  facilitate  future  verification. 
EPA  requests  comments  on  this 
approach  to  certify  that  the  used  and 
recycled  class  I  substances  being 
exported  are  being  recovered  from  use 
systems. 

3.  Creation  of  a  Permit  Program  for  the 
Importation  of  Used  Materials 

EPA  is  considering  the  use  of  a  permit 
system  for  the  importation  of  used 
controlled  substances.  In  addition  to  the 
measures  discussed  in  paragraphs  B.l. 
and  B.2.  above,  EPA  believes  a  permit 
system  may  deter  fraudulent  import  of 
mislabelled  controlled  substances,  and 
may  provide  greater  control  over  the 
entry  of  used  controlled  substances  into 
United  States  jurisdiction.  The 
European  Union  requires  importers  to 
have  permits  to  control  the  import  of 
mislabelled  ozone-depleting  substances 
that  are  used.  EPA  believes  that 
adoption  of  a  similar  system  of  permits 
for  the  importation  of  used  controlled 
substances  may  increase  the 


UMI 


56286         Federal  Register  /  VoL  59.  Na  217  /  Thursday.  November  10,  1994  /  Proposed  Rules 


pfTectiveness  of  enforcement  actions 
against  the  illegal  importation  of  used 
substances  inlo  the  U.S.  EPA  seeks 
comnnents  on  the  potential  effectiveness 
of  a  purmit  system  in  controUiog  the 
import  of  mislabelled  used  controlled 
substances,  in  general,  and  the  specific 
permit  systems  described  below.  Under 
all  options  being  considered,  an 
importer  would  not  be  able  to  import 
until  a  permit  was  granted. 

Currently,  EPA  receives  a  monthly  Hst 
of  importers  of  controlled  substances 
from  U.S.  Customs.  With  a  permit 
system,  EPA  would  collect  information 
from  importers  of  used  controlled 
substances  and  could  match  persons  on 
the  monthly  U.S.  Customs  list  with  the 
list  of  persons  who  have  permits  to 
import  used  controlled  substances.  A 
person  appearing  on  the  U.S.  Customs 
list  who  does  not  have  a  permit  would 
be  in  potential  violation  of  the 
regulation.  A  permit  system  would  also 
enable  compliance  and  enforcement 
staff  to  link  suspicious  imports  by 
permitted  importer  to  a  specific  person, 
i.e.,  the  name  and  address  of  the 
company.  Importers  would  also  be 
aware  that  EPA  held  information  on 
each  import,  providing  a  disincentive 
for  fraudulent  activity. 

One  option  EPA  is  considering  would 
require  individuals  to  obtain  a  permit 
from  EPA  prior  to  each  proposed  import 
of  a  used  controlled  substance.  EPA 
would  require  the  person  to  submit  an 
application  for  a  permit  15  days  before 
the  import  is  due  to  enter  U.S. 
jurisdiction.  EPA  would  then  have  5 
days  in  which  to  grant  the  permit.  If 
EPA  does  not  act  within  3  days,  the 
permit  would  be  granted  automatically. 
EPA  would  review  the  information  to 
determine  if  the  information  is 
sufficient  and  verify  the  accuracy  of  the 
claims.  If  the  application  is  denied,  the 
person  may  appeal  within  5  days.  EPA 
would  then  have  5  days  in  which  to 
review  the  appeal  and  deny  or  grant  the 
permit.  If  EPA  does  not  make  a 
determination  on  the  appeal  within  S 
days,  the  permit  would  be  granted 
automatically. 

The  application  for  an  import  permit 
for  a  particular  shipment  of  used 
controlled  substances  would  need  to 
include  the  name  and  address  of  the 
importer,  their  importer  identification 
number,  and  the  quantity  of  controlled 
substance  that  the  person  intends  to 
import.  In  addition,  the  individual 
would  be  required  to  furnish 
information  such  as  that  outlined  uiKier 
paragraph  B.I.,  "Infbnnatian 
Requirements."  that  ensures  the 
substance  being  imported  is  in  fact 
"used."  EPA  is  requesting  comment  on 
a  list  of  information  requirements  In 


paragraph  B.l.  to  identify  those  which 
might  best  verify  that  a  controlled 
substance  is  in  &ct  "used."  hi  addition, 
importers  of  used  controlled  substances 
may  be  asked  to  provide  information  on 
the  reclamation  facility  they  will  use 
once  the  substance  is  imported,  in  order 
to  bring  the  nonfni«ifwd  material  to 
chemical  and  physical  specifications  ibr 
sale  in  the  United  States.  EPA  is 
considering  this  option  because  it 
would  provide  detailed,  timely 
information  on  each  shipment  and 
allow  more  accurate  compliance 
determinations.  However,  EPA  is 
seeking  comments  on  the  potential 
constraints  on  trade  that  a  shipjnent  by 
shipment  permitting  system  might 
impose. 

Another  option  EPA  is  considering 
would  require  all  importers  of  used 
contit^led  substances  to  apply  each  year 
for  a  permit.  Such  a  permit  ^ipptication 
would  need  to  be  submitted  to  EPA 
between  November  1  and  November  15 
in  the  year  prior  to  the  control  period 
for  which  it  would  be  applicable.  The 
permit  application  would  include  the 
person's  name  and  addrew,  their 
importer  identiftcation  nunber,  and  the 
intended  quantity  of  used  controlled 
substance  that  the  person  estimates  will 
be  imported  during  the  control  period. 
The  estimates  would  not  be  binding,  but 
would  provide  EPA  with  information  on 
the  total  potential  import  of  used 
controlled  substances  for  the  U.S.  for 
that  year.  EPA  wouid  need  to  make  a 
determination  within  30  days  of  the 
receipt  of  aa  application.  If  the 
application  is  denied  due  to  insufficient 
informatioa.  the  person  would  have  5 
days  in  which  to  appeal  the  decision. 
EPA  would  then  have  an  additional  5 
days  in  which  to  deny  or  grant  the 
permit.  If  EPA  did  not  act  in  the  5  days, 
the  permit  would  be  granted 
automatically.  A  person  wishing  to 
import  used  controlled  substances  who 
did  not  apply  for  a  permit  during  the 
designated  time  befoie  the  control 
period,  may  submit  an  appUcatioo  at 
any  time  during  the  year.  However.  EPA 
would  maintain  the  right  to  review  the 
application  within  60  days  of  its  receipL 
A  60-day  leview  of  the  application  is 
justified  by  the  fact  that  thepesaon  is 
applying  outside  of  the  defligaaled  time 
for  processing  permits.  Any  person 
receiving  a  permit  outside  of  the 
designated  time  period  tor  application 
would  be  required  to  apply  again  lor  the 
following  control  period,  during  the 
designated  period. 

The  Importers  granted  permits  for  a 
year  would  bo  asked  to  furnish 
information  upon  the  import  of  each 
shipment  of  used  controlled  substance. 
EPA  is  requesting  comment  on  a  list  of 


information  requirements  in  paragraph 
B.l.  todeteimine  those  that  best  verify 
that  an  imported  controlled  substance  is 
used.  Such  information  would  become 
the  reporting  requii<ements  for  each 
particular  shipment  for  individuals 
holding  a  permit  to  import  used 
controned  substances. 

The  yearly  permit  system  described 
may  be  easier  to  implement  and  comply 
with  than  a  permit  system  for  each 
imported  shipment  of  used  controlled 
substance.  A  permK  system  for  each 
shipment,  however,  could  provide  more 
detailed  information  and  potential 
control  over  each  particular  import  of 
used  substances.  The  Agency  seeks 
comments  on  the  options  discussed 
above  and  also  solicits  suggestions  on 
other  approaches  for  permit 
requirements  that  are  not  burdensome 
but  adequately  ensure  that  imported 
used  controlled  substances  are  in  fact 
"used." 

C.  Adjustments  end  Chrlfications  of  the 
Allowance  Program  to  Become  Effective 
January  1,  1995 

This  section  describes  proposed 
changes  to  the  current  regulation  in  an 
effort  to  address  issues  that  have  arisen 
since  the  December  10, 1993  rula  The 
proposed  clarifications  in  this  section 
are  made  to  increase  the  efficiency  of 
the  requirements  and  reduce  the 
administrative  burden  for  affected 
individuals  and  the  Agency.  The 
following  paragraphs  propose  cbai]ges 
to  the  current  rule  that  would  go  into 
effect  Januaiy  1,  1995.  for  the  last 
control  period  before  the  phaseout 
begins  on  January  1.  1996. 

1.  Changes  in  Requirentents  for  Export 
to  Article  5  Countries 

In  accordance  with  the  Montreal 
Protocol,  limited  production  of 
controlled  substances  for  export  to 
Article  5  countries  may  continue  after 
the  phaseout.  Specifically,  Article  2  of 
the  Protocol  allows  Parties  to  produce 
beyond  the  January  1. 1996  phaseout  to 
meet  the  basic  domestic  needs  of  Article 
3  countries.  Article  5  countries  are 
defined  by  the  Parties  as  developing 
countries  "whose  annual  calculated 
level  of  consumption  of  class  I.  Croup 
I  controlled  substances  is  less  than  0.3 
kilograms  per  capita."  Article  5 
countries  are  listed  in  Appendix  £  to 
Subpart  A. 

Under  the  ciirrent  Allowance 
Program,  a  company  must  have 
production  and  consumption 
allowances  before  producing  a 
controlled  substance  for  export  to  an 
Article  5  country.  (Companies  with  a 
baseline  allocation  of  consumption  and 
production  allowances  for  specific 
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controlled  substances  currently  are 
given  an  allocation  of  potential 
production  allowances  amounting  to  ten 
percent  of  their  baseline  production 
allowances  until  January  1, 2000,  and 
fifteen  percent  of  baseline  production 
allowances  from  January  1. 2000,  until 
January  1,  2011  based  on  phaseout  dates 
required  by  the  Clean  Air  Act  (see 
discussion  below  regarding  proposed 
changes  in  percentage  allocations,  based 
on  accelerated  phaseout  dates).  These 
companies  may  request  the  conversion 
of  these  potential  production 
allowances  to  production  allowances 
after  exporting  a  controlled  substance  to 
an  Article  5  country. 

Effective  January  1. 1995.  EPA 
proposes  changing  the  name  of  potential 
production  allowances  to  Article  5 
allowances.  In  today's  rule.  EPA  also 
proposes  to  eliminate  the  process  for 
converting  potential  production 
allowances  to  production  allowances 
beginning  January  1. 1995.  This 
proposed  change  would  eliminate  the 
current  process  where  companies 
expend  production  and  consumption 
allowances  up-front  to  produce  a 
controlled  substance  for  export  to  an 
Article  5  coimtry  and.  after  the  export, 
request  the  conversion  of  potential 
production  allowances  to  production 
allowances.  The  changes  are  proposed 
to  anticipate  the  elimination  of 
production  allowances  for  class  I 
controlled'substances  (except  methyl 
bromide)  after  Janiuuy  1, 1996.  and  to 
ease  the  administrative  burdens  created 
by  the  current  process. 

EPA  proposes  that  beginning  January 
1. 1995,  the  Agency  assign  Article  5 
allowances  to  companies  that  have  an 
allocated  baseline  of  production 
allowances.^  Under  the  proposed 
system,  a  company  would  notify  the 
Agency  at  the  end  of  the  quarter  in 
which  they  exported  to  Article  5 
countries.  EPA  would  then  deduct  the 
amount  of  controlled  substance 
exported  to  Article  5  coimtries  boja  the 
balance  of  Article  5  allowances  held  by 
the  company,  rather  than  require  an 
application  to  convert  potential 
production  allowances  to  production 
allowances. 

The  Agency  is  also  proposing  to 
correct  the  date  from  which,  and  until 
which,  companies  may  produce  15 
percent  of  baseline  allowances  for 
export  to  Article  5  coimtries.  CAA 
section  604(e)(2)(C)  permits  production 
for  developing  countries  to  exceed 
baseline  allowances  by  up  to  15  percent 


•  Under  a  Mpante  Fwicral  Rcgiater  notice,  EPA 
is  allocating  Article  S  allowances  for  production  of 
methyl  bromide  (clasi  1.  Group  VI)  to  persons  with 
baseline  production  allowances. 


begiiming  January  1,  2000,  and  to 
continue  until  January  1,  2010  (2012  in 
the  case  of  methyl  chloroform). 
However,  the  Protocol  permits 
production  for  export  to  Article  5 
countries  at  15  |>ercent  of  baseline 
allowances  begiiming  with  the  phaseout 
date  (January  1. 1994.  for  halons,  and 
January  1, 1996,  for  CFCs,  methyl 
chloroform  and  carbon  tetrachloride) 
and  continuing  for  ten  years  after  the 
Protocol  phaseout  (until  2003  for  halons 
and  until  2006  for  CFCs,  methyl 
chloroform  and  carbon  tetrachloride). 
Since  the  terms  of  the  Protocol  are  more 
stringent  than  those  of  the  CAA,  EPA 
proposes  to  permit  production  of  class 
I  substances  for  export  to  Article  5 
countries  to  continue  until  2006  (2003 
for  halons). 

At  the  1992  London  meetings,  the 
Parties  agreed  that  Parties  may  produce 
fifteen  percent  of  baseline  production 
allowances  of  all  class  I  controlled 
substances  (except  methyl  bromide  and 
HBFCs)  to  meet  the  basic  domestic 
needs  of  Article  5  countries  starting 
from  the  phaseout  date  (January  1, 1994. 
for  halons,  and  January  1. 1996.  for 
CFCs,  methyl  chloroform  and  carbon 
tetrachloride).  CAA  section  604(e)(2) 
authorizes  production  of  a  class  I 
substance  at  the  production  percentage 
specified  for  a  given  year  (see  phaseout 
schedule  in  Table  I  of  section  A.2.  Post- 
Phaseout  Requirements  for  Essential- 
Use  Production),  plus  an  amount  equal 
to  10  percent  of  the  baseline  production 
allowances  for  export  to  developing 
countries.  In  the  year  in  which  the  CAA 
phases  out  production  of  class  I 
controlled  substances,  section 
604(e)(2)(B)  authorizes  production  of  a 
class  I  controlled  substance  for  export  to 
developing  coimtries  up  to  15  percent  of 
baseline  allowances.  Under  the  CAA, 
production  of  listed  class  I  controlled 
substances  terminates  on  January  1, 
2000,  except  for  methyl  bromide  on 
January  1,  2001,  and  methyl  chloroform 
on  January  1,  2002. 

CAA  section  604(e)(2)  permits 
production  based  on  limits  imposed 
under  section  604(a)  plus  10  percent  of 
the  baseline  allowance.  Thus,  in  the 
example  cited  above  for  1996,  the  CAA 
authorizes  40  percent  of  baseline 
production  for  CFC-12  as  Usted  in  Table 
I  in  this  preamble,  plus  an  additional  10 
percent  tat  export  to  Article  5  coimtries. 
for  a  total  production  of  50  percent  of 
total  baseline  production  for  that  year. 
Under  today's  proposal,  because  the 
Protocol  phases  out  production  of  CFCs 
in  1996,  up  to  50  percent  of  baseline 
could  be  produced  through  a 
combination  of  destruction  credits, 
transformation  credits,  essential  use 
allowances  and  Article  5  allowances.  A 
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person's  total  production  in  1996  could 
not  exceed  50  percent  of  baseUne 
allowances.  Of  this  total  production, 
production  for  export  to  Article  5 
countries  could  not  exceed  15  percent  of 
baseline  allowances  as  authorized  under 
the  Protocol.  In  addition,  any  amount  of 
production  in  excess  of  40  percent  of 
baseline  allowances  would  have  to  be 
for  export  to  Article  5  countries.  This 
same  scenario  would  pertain  to  the 
production  of  halons  for  export  to 
Article  5  coimtries  from  1994.  EPA 
invites  comment  on  this  interpretation. 

In  proposing  today's  changes  to  the 
procedures  for  Article  5  allowances, 
EPA  considered  the  following  changes 
to  the  provisions  for  transfers  and 
conversions  in  §  82.12.  Inter-pollutant 
transfers  of  Article  5  allowances,  as 
currently  defined  in  §  82.12,  will 
continue  to  be  permitted  within  the 
Groups  of  class  I  substances  Usted  in 
Appendix  A  and  F  of  Subpart  A.  Inter- 
pollutant  transfers  of  Article  5 
allowances  will  continue  to  require  a 
one  percent  offset,  as  required  by 
section  607  of  the  CAA  and  stipulated 
in  the  current  regulation. 

The  Agency  is  also  proposing  that 
inter-company  transfers  of  Article  5 
allowances  be  permitted  as  currently 
defined  in  §  82.12  and  inter-Party  trades 
of  Article  5  allowances  be  permitted  as 
currently  described  in  §  82.9.  Hov^-ever, 
the  requirement  that  the  controlled 
substance  in  an  inter-Party  trade  return 
to  the  country  ftom  whom  the 
allowances  were  traded  will  not  apply 
in  the  case  of  Article  5  allowances  as 
stipulated  in  §82.9(a)(b)(l)(vi).  As  an 
example,  if  one  Party  to  the  Protocol 
wants  to  trade  Article  5  allowances  to 
another  Party  to  achieve  improved 
economies  of  scale,  the  controlled 
substance  produced  v\ith  the  allowances 
would  not  need  to  be  returned  to  the 
Party  from  whom  the  allowances  were 
traded;  instead,  the  substance  could  be 
sold  directly  to  an  Article  5  countr>'. 
The  Agency  proposes  maintaining  the 
requirement  that  the  contract  contain 
the  statement  that  the  controlled 
substance  exported  to  an  Article  5 
coimtry  will  only  be  used  to  meet  basic 
domestic  needs,  as  defmed  by  the 
Montreal  Protocol,  and  will  not  be 
reshipped.  In  addition.  EPA 
understands  that  the  Parties  to  the 
Protocol  are  considering,  for  future 
discussion,  that  reports  be  sent  fttim  the 
exporter  to  Article  5  countries 
indicatii^  that  they  should  expect  to 
receive  a  shipment  of  a  specific  quantity 
of  controlled  substance.  The  Parties  may 
discuss  requirements  that  the  exporting 
company  send  a  copy  of  the  sales 
contract  for  an  export  to  the  head  of  the 
Montreal  Protocol  delegation  of  the 


5«2M         Federal  Aegister  /  VoL  59,  No.  217  /  Thursday.  November  10,  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday,  Norember  10.  1994  /  Proposed  Rules         56299 


Article  S  country  or  to  tlie  stratospherk: 
ozone  unit  in  the  Article  5  country. 

EPA  aaeks  comments  on  tke  proposed 
changes  to  the  system  for  cootroikog 
and  monitoring  exports  of  cootroUed 
substances  to  Article  5  countries. 

2.  Adminifltrative  Changes  to  the 
Consumption  Allowance  Requirements 
for  Exports 

The  current  regulation  requires  that 
production  of  controlled  substances  for 
export  to  Parties  meet  the  requirements 
for  both  consiunption  and  production 
allowances.  The  current  ruie  requires 
producers  to  expend  both  production 
and  consumption  allowances  to  produce 
class  I  controlled  substances.  If  tha 
controlled  substance  is  then  exported  to 
a  Party,  the  producer  (or  exporter)  may 
request  that  EPA  "refund"  oonsumption 
allowances  equal  to  the  amount 
exported. 

bPA  considered  not  proposing  any 
changes  to  the  administrative 
procedures  because  only  one  year 
remains  before  the  phaseout  of  class  I 
controlled  substances  begins  on  January 
1.  1996.  However.  EPA  recognizes  that 
the  administrative  process  ol  expending 
consumption  allowances  to  produce 
class  I  controlled  substances  for  export, 
with  the  subsequent  request  lo  have  the 
consumption  allowances  reminded  for 
these  exported  substances,  is 
cumbersome  for  the  producer. . 
especially  at  this  point  in  the  schedule 
of  the  phasaout.  In  the  last  control 
period  before  the  phaseout  (from 
January  1. 1995  to  January  1,  1996). 
producers  are  reducing  their  production 
to  a  fcaction  of  the  quantity  they 
produced  in  previous  yaars  (see 
schedule  fur  phaseout  in  §<2.fl). 

EPA  believes  United  States  companies 
should  be  able  to  respond  in  a  timely 
manner  to  requests  for  controlled 
substances.  If  United  States  companies 
are  not  able  to  respond  to  requet>t$  for 
controlled  subatanoes  in  a  timely 
manner  due  to  the  administrative 
procedures  created  by  the  current  rule, 
these  business  opportunities  will  be  lost 
to  foreign  competitors. 

According  to  reports  fnan  produoers. 
the  time  lag  beKMan  theexpenditure  ol 
consumption  aHewaaoae  during 
production  and  the  Moript  of  the 
refunded  oonsumpliaa  eUowatices  for 
an  export  can  attam  aMea  nissing  the 
opportunity  to  ^IfUl  a  request  tor  a 
controlled  substance.  As  a  msuh.  the 
Agency  te  pni|Miim  lo  nduce  the  time 
tMB  to  iMiind  ooosuaptiaa 
aUe«MMH9ea  for  an  exported  controlled 
suhslaBoe. 

By  changing  the  reporting 
requirements  so  companies  report 
earlier  to  tha  Agsacy,  EPA  proposes  to 


reduce  the  time  taken  to  refiuid  the 
consumption  allowanoes  expended  in 
the  productioii  of  ooatroUed  subatanxxs 
that  are  exported.  This  propoeal  would 
permit  a  U.S.  coiB(>any  to  report  the 
export  of  a  coatrolled  snhwtarwTR  to  a 
Party  at  the  tinw  the  export  is  initialed. 
rather  than  requiring  this  produoer  to 
submit  the  completed  hill  of  lading  aiui 
the  invoioe  with  the  request  far 
additional  rehinded  oonsumption 
allowances.  This  change  in  the  reporting 
procedures  would  allow  the  company  to 
submit  a  preliminary  report  of  esqxvt 
earUer.  Therefore.  EPA  would  be  able  to 
authorize  tlie  refiuul  of  consumptian 
allowances  earlier,  contingent  upon 
verificatioo  of  the  export  when  the 
company  submitted  the  bill  of  lading 
and  invoice.  Today's  proposal  would 
f>ermtt  oompanies  to  expend  (he 
contiafent  consumption  allowances  to 
meet  their  production  or  importation 
needs  in  a  more  timely  manner.  The 
contingent  aotborization  of 
consumption  allowanoes  wrill  accelerate 
the  time  ia  whidb  companies  receive  the 
allowances,  allowing  them  to  meet 
requests  for  controlled  substances  in  a 
timely  manner.  Thus,  companies  will  be 
less  constrained  by  the  time  lag  caused 
by  current  administrative  requirements. 
However,  in  the  event  that 
documentation  submitted  by  the 
company  does  not  support  the  export. 
EPA  wilj  consider  that  the  granting  of 
the  cansumption  allowances  runrer 
occurred,  potentially  putting  the 
company  in  Tiolation  of  the 
requirements. 

EPA  also  ooasiiierad  another  option 
in  making  today'a  piapOMd.  The  option 
considered  would  exempt  the 
production  of  class  1  controlled 
substances  from  the  consumption 
allowance  requirements,  if  the 
substance  is  exported  to  Parties  during 
the  one  remaining  control  period  before 
the  phaseout  (from  Jamxary  1. 1995  to 
January  1.  1996).  This  option  would 
include  an  exemption  for  methyl 
bromide  from  the  consumption 
allowance  requirements  lor  exports 
begiiming  January  1, 1995.  and 
extending  until  January  1, 2001. 
Producers  would  be  ailow«d  to  produce 
class  I  controlled  substances  lor  export 
to  a  Party  with  only  the  expenditure  of 
production  allowanoes. 

Under  the  second  option  described 
above,  exports  would  be  exempt  from 
the  requirements  to  expend 
consumption  ailowaaoes.  if  the 
producer  is  certain  that  a  person 
purchasing  the  controlled  substance  in 
the  United  States  would  export  to  a 
Party,  there  would  he  no  requirement  to  . 
expend  consiunption  allowances  in  the 
production  of  that  suhatance  under  this 
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option.  The  exporter  would  certify  to 
the  produoer.  either  in  the  sales 
agTMroent  or  in  a  letter,  that  the 
controlled  nihstance  would  be  exported. 
When  the  producar  has  no  guarantee 
that  the  sidistance  would,  or  would  not, 
be  exported  to  a  Party,  they  would 
expend  both  production  and 
consumption  allowanoes  m  producing 
the  controlled  substance. 

Under  the  current  regulstian.  a  person 
in  the  United  States  may  receive  both 
production  and  consumption 
allowances  from  a  Party  to  the  Protocol 
in  an  inter-Party  trade  (under  the 
Protocol  this  is  called  industrial 
rationalization).  The  U.S.  company  that 
receives  the  allowances  from  the  other 
Party  expends  the  production  aiMi 
consumptiin  allowances  to  produce  a 
controlled  sufastarK^.  The  controlled 
substance  produced  with  the  traded 
allowances  is  then  exported  to  the  Party 
from  whom  the  ailowaaoes  were  traded. 
The  U.S.  company  expends 
consumption  allowanoes  in  the 
production  of  the  controlled  substance 
for  an  inter-Party  trade  and  then  asks 
EPA  for  a  "cehuui"  of  these 
consumption  allotvances  because  the 
controlled  substance  was  exported. 

Due  to  the  redundant  cycling  of 
consumption  allowances  in  inter-Party 
trades  to  the  United  States  described 
above.  EPA  is  ako  oonsideri<\g  the 
option  that  a  person  not  receive 
additional  consumption  allowances 
through  inter-Party  trades  for  the 
remaining  control  period  from  January 
1, 1995.  to  January  1. 199&  Under  this 
option,  cansumption  allowances  would 
not  be  expended  in  the  production  of 
controlled  substances  as  part  of  an  inter- 
Party  trade.  The  option  of  ehminating 
consumption  allowances  for  inter-Party 
trades  to  the  United  States  for  methyl 
bromide  would  begin  January  1, 1995. 
and  extend  until  January  1,  2001.  EPA 
seeks  comments  on  this  considered 
option  to  alleviate  administrative 
requirements  for  consumption 
allowances  for  the  export  of  controlled 
substances  to  Parties  to  the  Protocol. 

Today's  proposal  is  to  receive  a 
preliminary  export  report  from  U.S, 
companies  at  the  time  they  initiate  an 
export  and  authorize  a  contingent 
refund  of  consumption  allowances  with 
verification  conducted  later  when  the 
company  submits  the  bill  of  lading  and 
invoice  for  the  export.  However,  the 
Agency  considered  two  other  options 
for  today's  proposed  rulemaking:  (1)  to 
maintain  the  status  quo  requirements 
and  reporting  procedures  in  the  current 
regulation  for  the  remaining  control 
period  from  January  1. 1995  to  January 
1. 1906.  (2)  to  ehninate  the  requirement 
that  consiunption  allowances  be 


expended  if  the  controlled  substance  is 
produced  for  oxpoit  to  a  Party  to  nie 
ProtocoL  EPA  seeks  comments  on 
today's  proposal  and  the  other  options 
considered  for  controlled  substances 
exported  to  Parties  of  the  ProtocoL 

3.  Administrative  Changes  to 
Production  Allowance  Requirements  for 
Exports  that  are  Transformed  ot 
Destroyed 

EPA  is  proposing  that  a  person  who 
produces  a  controlled  substance  for 
exportation  to  a  Party  to  die  Protocol  for 
transformation  or  destruction  may 
request  from  the  Agency  the  refund  of 
the  production  allowances  expended  in 
the  production  of  the  substance.  The 
proposal  pertains  to  the  jvoduction  of 
class  I  controlled  sobstances  for  the 
control  period  beginning  January  1 , 
1995  and  ending  January  1, 1996.  except 
for  methyl  tmnnide.  For  methyl 
bromide,  the  proposed  refund  c^ 
expended  production  allovrances  for 
quantities  exported  to  Parties  which  are 
certified  to  be  for  transformation  or 
destruction  would  begin  JanuEsy  1, 1995 
and  extend  ontil  January  1,  2001.  As 
with  the  procedures  for  refunding 
consumption  allowances,  a  person  in 
the  U.S.  producing  or  purchasing  a  class 
I  controlled  substance  may,  upon  export 
to  a  Party  for  subsequent  transformation 
or  destructiGn.  request  from  EPA  a 
"refund"  of  production  allowances  with 
a  certification  that  the  production 
allowances  were  expended  in  the 
production  of  the  substaiu:e.  To  ensure 
that  the  controlled  substance  is  in  fact 
transformed  or  destroyed  by  the 
recipient  in  a  Party  country,  the  Agency 
is  proposing  exporters  be  required  to 
include  in  the  sales  contract  a 
certification  of  the  future  transformation 
or  destruction. 

In  parallel  with  the  administrative 
changes  proposed  in  the  previous 
section  for  oonsumption  allowances,  the 
Agency  proposes  accelerating  the 
procedures  for  requesting  production 
allowances  for  the  export  of  substances 
that  will  be  transformed  or  destroyed. 
This  proposal  would  p>ermit  a  U.S. 
company  to  report  the  export  of  a 
controlled  substance  for  transformation 
or  destruction  at  the  time  the  export  is 
initiated,  rather  than  requiring  a 
completed  bill  of  lading  and  invoice 
with  a  certification  in  order  to  grant 
additional  production  allowances.  EPA 
would  authorize  the  refund  of 
production  allowances  contingent  upon 
verification  of  the  export  for 
transformation  or  destruction  by  the  bill 
of  lading  and  invoice  and  the 
certification  of  transformartion  or 
destruction.  The  company  could  expend 
the  contingent  production  allowances  to 


meet  tbetr  pioduction  or  importation 
needs  in  a  timely  oianner.  However,  in 
the  event  that  documentation  submitted 
by  the  company  does  not  support  the 
export  for  transformation  or  destruction, 
EPA  will  consider  diat  the  granting  of 
the  production  allowanoes  never 
occurred,  wdiich  may  mean  the 
company  is  in  violation  if  they  do  not 
have  stifficient  production  allowances 
for  the  quairtity  of  controlled  substances 
produced. 

In  making  today's  proposal,  EPA  also 
considered  eliminating  die  expenditure 
of  production  allowances  for  class  I 
controlled  substances  to  be  exported  to 
Parties  of  the  Protocol  for 
transformation  or  destruction.  Under 
this  option,  the  production  of  all  class 
1  controlled  substances  explicitly  for 
transformation  or  destruction  in  the  U.S. 
or  in  a  Party  after  January  1, 1995, 
vrould  not  require  the  producer  to 
expend  production  allowances.  The 
producer  would  need  a  certification  of 
intent  to  transform  or  verification  of 
destruction.  To  ensure  that  the 
controlled  substance  is  transformed  or 
destroyed  by  the  recipient  in  a  Party 
country,  the  Agency  would  require  the 
exporter  to  include  a  certification  of 
future  transformation  or  destruction  in 
the  sales  contract. 

EPA  seeks  comments  on  today's 
proposal  to  allow  a  person  to  request 
production  allowances  for  the  export  of 
class  I  controlled  substances  to  Parties 
for  transformation  or  destruction. 

4.  Treatment  of  CcmtroUed  Substances 
Remaining  in  Emptied  Containers,  i.e. 
"Heels" 

Heels  are  the  amount  of  a  substance 
remaining  in  a  vessel  or  container  after 
the  majority  is  off-loaded  or  discharged. 
For  example,  when  a  ship  returns  from 
transporting  a  controlled  substance,  the 
container  tliat  held  the  controlled 
substance  often  retains  a  residue  of  the 
substance.  This  is  knouTi  as  the  heel. 
Heels  can  be  as  much  as  ten  percent  of 
the  volume  of  a  given  container.  A  ship 
returning  with  a  heel  represents  a 
significant  volume  of  controlled 
substance  returning  to  the  United  States. 

Heels  are  included  in  the  current 
definition  of  bulk  controlled  substance 
in  the  cuirent  regulation.  Therefore,  the 
current  interpretation  of  a  bulk 
controlled  substance  requires  ships 
returning  with  a  heel  to  the  Unite*! 
States  to  expend  consumption 
allowances  to  import  that  substance. 

EPA  proposes  amending  the  current 
consumption  allowance  requirements  to 
exempt  heels,  effective  January  1.  1995. 
The  amended  definition  will  allow 
vessels  with  heels  to  return  to  the 
United  States  if  the  company  certifies 


that  certain  conditioBs  an  met.  EPA 
proposes  that  heels  be  exempted  from 
the  consumption  alfowance 
requirements  if  the  company  bringing 
the  heel  irrto  the  United  States  certifies 
that  the  residual  amount  will  remain  in 
the  container  and  be  indoded  in  a 
future  shipment,  or  recovered  and 
banked  for  future  recychng. 
reclamation,  transformation,  destruction 
or  non-emissive  use.  The  industry  rule- 
of-thumb  is  that  a  heel  is  up  to  ten 
percent  of  the  volume  of  the  container. 
Therefore,  EPA  proposes  that  containers 
returning  to  the  United  States  with  more 
than  ten  percent  of  their  volume  filled 
widi  controlled  substance,  and  labelled 
as  a  heel,  be  required  to  expend 
COTisumption  allowances  to  import  the 
substance  until  January  1. 1996.  After 
January  1, 1996.  a  heel  Aat  is  greater 
than  ten  percent  of  the  volume  of  the 
container  would  require  the  use  of 
destruction  or  transformation  credits  for 
the  importation  for  the  amount  in  excess 
often  percent. 

The  Agency  is  proposing  that  persons 
who  bring  h^s  back  to  the  United 
States  report  annually  their  returns  of 
heels.  The  Agency  will  re\Tew  this 
information  to  determine  if  the  returns 
of  heels  is  cause  for  concern  due  to 
volume  and  frtjquency  of  occurrence. 
Comments  are  requested  on  this  issue  of 
exempting  heels  from  the  requirements 
to  expend  consumption  allow-anccs  to 
import. 

5.  Clarification  of  the  Definition  of 
Transhipment 

Under  the  current  regulation  a  person 
who  transships  a  controlled  substance 
from  one  foreign  country  through  the 
United  States  to  another  foreign 
destination  does  not  need  allovianccs. 

In  the  current  regulation, 
transhipments  of  controlled  substances 
are  excluded  fitrm  the  limits  and 
requirements  far  allowances.  The 
current  regulation  excludes 
transhipments  from  the  allowance 
requirements  consistent  with  the 
Decision  of  the  Parties  to  the  Proto<.x)l. 
However,  EPA  wishes  to  forther 
elaborate  on  the  definition  of  ' 

transhipment. 

The  request  to  clarify  the  definition  of 
transhipment  was  made  by  a  company 
who  ships  controlled  substances 
through  United  States  ports.  The 
company  brings  controlled  substances 
from  other  countries  to  United  States 
ports  where  the  contents  of  a  larger 
vessel  are  subdivided  into  smaller 
vessels  for  shipment  to  other  countries. 
The  question  arose  whether  this 
constituted  repackaging  and  thereft>re 
was  considered  an  import  and  thus 
subject  to  the  requirements  of  the 
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regulation.  Although  the  language  of  the 
regulation  does  not  preclude 
repackaging,  the  preamble  states  that 
transhipments  are  shipments  of  bulk 
chemicals  that  are  "not  repackaged 
within  the  United  States."  Therefore, 
the  transfer  of  a  controlled  substance 
from  one  ship  to  another  while  in  a  U.S. 
port  could  possibly  be  interpreted  to 
constitute  refMckaging. 

In  today's  proposal.  EPA  further 
clarifies  the  aefiiiition  of  transhipment 
to  allow  for  the  transfer  of  controlled 
substances  between  ships  in  United 
States  ports  as  long  as  the  substance 
does  not  enter  into  United  States 
jurisdiction.  In  other  words,  repackaging 
of  controlled  substances  that  are  being 
transhipped  through  the  United  States, 
and  that  do  not  enter  into  United  States 
jurisdiction,  do  not  require  the 
expenditure  of  allowances.  Today's 
proposal  is  intended  to  clarify  that 
transhipments  do  not  require 
consumption  allowances  to  be 
expended,  whether  or  not  the  controlled 
substance  is  repackaged.  Today's 
clarification  does  not  change  the  current 
rule;  and  transhipments  are  still 
excluded  from  the  requirements  for 
production  and  consumption 
allowances. 

EPA  wishes  to  further  clarify  the 
definition  of  transhipment  to  allow  for 
shipments  into  and  out  of  United  States 
foreign  trade  zones  and  subzones 
without  requiring  the  expenditure  of 
production  or  consumption  allowances. 
Controlled  substances  that  enter  United 
States  foreign  trade  zones  and  subzones 
are  not  considered  to  be  entering  into 
United  States  jurisdiction.  EPA  seeks 
comments  on  the  proposed  clarification 
of  the  definition  of  transhipment. 

6.  Provision  of  an  Account 
Reconciliation  Period 

EPA  recognizes  that  as  the  phaseout 
enters  the  final  year  (1995)  for 
production  and  consumption  of  class  I 
controlled  substances  (except  methyl 
bromide),  the  administrative  task 
increases  for  a  company  to  ensure  that 
it  has  a  balance  of  allowances  at  the  end 
of  the  year.  This  is  particularly  difficult 
given  the  need  to  meet  requirements  for 
each  controlled  substance  and  to 
reconcile  transformations,  destructions, 
exports,  imports  and  production. 
Several  companies  that  produce,  import, 
export,  transform  or  destroy  controlled 
substances  have  requested  a  period  in 
which  to  reconcile  all  previous 
transactions  in  a  year. 

EPA  is  proposing  an  administrative 
change  to  ease  the  end-of-year  burden  of 
reconciling  the  balance  of  allowances 
without  changing  the  level  of 
environmental  protection  provided  by 


the  regulation.  To  ease  this  burden.  EPA 
is  proposing  a  45-day  period  of 
reconciliatiaii  beyond  the  end  of  the 
control  period  in  which  peraons  may 
make  inter-pollutant  transfers  of  class  I 
controlled  substances  as  defined  in  the 
current  regulation.  Inter -pollutant 
transfers  of  controlled  suostances  can 
only  be  made  between  controlled 
substances  in  the  same  Group  as  hsted 
in  Appendix  A  and  F  of  Subpart  A.  In 
addition,  the  inter-pollutant  transfer 
must  be  authorized  by  EPA  and  will 
include  a  one  percent  ottaet.  The 
Agency  is  proposing  that  inter-company 
trades  not  be  allowed  past  the  end  of  the 
control  period  (December  31st  of  1995). 
and  every  subsequent  control  period  for 
methyl  bromide.  The  proposal  allows 
for  a  potential  net  environmental  benefit 
and  greater  flexibility  for  end-of-control- 
period  compliance. 

The  proposed  reconciliation  period  is 
being  limited  only  to  inter-pollutant 
transfers,  in  part,  to  provide  a  margin  of 
latitude  for  companies  in  the  final  year 
of  the  phaseout  when  balancing 
production  and  consumption 
allowances  at  the  end  of  year  is 
important  before  closing  the  books.  For 
many  companies,  the  final  year  will  be 

[>articularly  difficult  because  there  is 
ess  margin  of  error  afforded  in  the 
amount  of  allowances  provided  for 
imports  and  production.  Inter-pollutant 
transfers  at  the  end  of  the  control  period 
are  intra-company  adjustments  to  the 
balance  of  allowances  through  pap>er 
accoimting  rather  than  an  extension  of 
the  control  period  for  trades,  exports  or 
transfers  between  companies.  EPA  seeks 
comments  on  the  proposed  period  for 
the  reconciliation  of  these  specific 
allowances  at  the  end  of  the  control 
period. 

7.  Additional  Clarifications 

a.  Unintended  by-products  of  research 
and  development.  EPA  proptoses  adding 
the  production  of  unintended  by- 
products of  research  and  development 
applications  to  the  list  of  inadvertent  or 
coincidental  creation  of  insignificant 
quantities  of  listed  substances  in 
Appendix  A  or  Appendix  B  in  the 
definition  of  "controlled  substance." 
The  Agency  is  proposing  that  these 
inadvertent  or  coincidental  creations  of 
insignificant  quantities  of  unintended 
by-products  during  research  and 
development  applications  not  be 
considered  controlled  substances.  The 
Agency  believes  that  an  unintended  by- 
product a  substance  generated  during 
research  and  development  can  be 
considered  an  inadvertent  creation  of-a 
controlled  substance.  In  addition.  EPA 
received  information  from  various 
companies  that  the  amounts  generated 


during  research  and  development 
appUcations  are  generally  insignificant 
quantities.  The  Agency  reserves  the 
light  to  require  a  person  to  destroy  the 
unintended  by-products  of  research  and 
development  appUcations  if  they  are 
determined  to  be  no  longer 
Insignificant. 

b.  Export  of  increased  production  that 
is  received  through  a  trade  from  a  party. 
EPA  proposes  removing  the 
requirements  under  §  82.9(b)(vi)  and 
§  82.10(c)(3)  that  compel  increased 
production  to  return  to  the  Party  from 
whom  a  U.S.  producer  receives 
additional  production  or  consiunption 
allowances  through  an  international 
trade.  As  a  result  of  this  proposal,  U.S. 
companies  could  receive  allowances 
through  an  international  trade  to 
produce  for  either  the  demand  within 
the  country  from  whom. the  allowances 
were  traded  or  for  the  demand  in  the 
U.S.  domestic  market.  The  proposal 
would  permit  greater  international 
market  flexibility  without  increasing 
global  production  of  ozone-depleting 
substances.  EPA  believes  that  U.S. 
producers  will  need  greater  flexibility  to 
meet  domestic  demand  as  they  enter  the 
final  year  before  the  production  of  class 
I  controlled  substances  is  phased  out 
(January  1, 1996).  Sections  82.9  and 
82.10  of  the  current  regulation  permit 
international  trades  in  accordance  with 
the  Protocol's  definition  of 
"international  rationalization"  as 
discussed  in  the  Federal  Register 
proposed  rule  published  on  December 
14.  1987.  Today's  proposal  would 
further  support  international 
rationalization  by  increasing 
opportunities  for  achieving  "economic 
efficiencies"  globally.  Achieving  these 
economic  efficiencies  is  particularly 
important  as  all  Parties  continue  to 
reduce  production  prior  to  the  phaseout 
in  1996.  EPA  seeks  comments  on  the 
proposed  amendment  that  would  allow 
international  trades  from  Parties  to  meet 
market  demand  for  class  I  controlled 
substances  within  the  United  States. 

8.  Clarification  of  Reporting  and 
Recordkeeping  Requirements 

EPA  is  proposing  amendments  to  the 
current  recordkeeping  and  reporting 
requirements  to  more  effectively  address 
issues  that  have  arisen  and  are  likely  to 
arise  as  the  phaseout  date  is  near  and  for 
the  period  following  the  end  of 
production  of  class  I  controlled 
substances  in  the  United  States.  In 
addition.  EPA  proposes  to  amend 
reporting  and  recordkeeping 
requirements  to  reflect  the  proposed 
changes  discussed  earlier. 

a.  neporting  and  recordkeeping  for 
transformation  and  destruction.  As  with 


the  earlier  section  describing 
transfanmtteR  and  destmctioB  (Section 
A.I.).  tUs  section  distingtii^ies  between 
the  diffcieul  categories  of  recordkeeping 
and  reporting  requirements  for 
producers,  importers,  transformers  and 
destroyers. 

EPA  is  proposing  that  the 
administrative  changes  to  the 
#  recordkeeping  and  reporting 
requirements  for  transfbrmatirai  and 
destruction  be  effective  January  1, 1995. 
The  changes  are  made  to  reduce 
redundancy  and  clarify  the 
responsibilities  of  companies  that 
produce  or  import  substances  thai  are 
transformed  or  destroyed,  as  well  as  the 
responsibilities  of  transformers  ov 
destroyers  controlled  substances  (see 
paragraph  A.1.  of  this  f»tjpo8ed  rule). 
EPA  is  propocing  changes  to  the 
recordkeeping  and  reporting 
rcqairemesfls  for  importers  to  address 
issues  of  importation  of  used,  recycled 
or  reclaimed  controtied  substances. 
These  proposed  recotdkeeping  and 
reporting  requirements  for  importers  are 
descrttwd  in  greater  detail  in  Section 
C.7.C.  Ractmtkeefnng  and  Reporting  for 
Imports. 

(i)  Reporting  arHi  recordkeeping 
requirements  for  producers  and 
importers  of  controlled  substances  that 
were  produced  or  imported  explicitly 
for  transformation  or  destruction  in  the 
United  Stales.  Today's  proposal  does 
not  change  the  recordkeeping  and 
reporting  requirements  for  persons  who 
produce  controFled  substances  that  are 
explicitly  for  transformation  or 
destruction  within  the  United  States. 
Although  EPA  is  proposing  changes  to 
the  recordkeeping  and  reporting 
requirements  for  importers  to  address 
issues  of  importation  of  used,  recycled 
or  reclaimed  controlled  substances 
(described  in  greater  detail  in  Section 
C.7.C..  Recordkeeping  and  Reporting  for 
Imports),  there  are  no  changes  to  the 
requirements  for  importing  controlled 
substances  that  are  explicitly  for 
transformation  or  destruction. 

Under  the  current  regulation, 
companies  that  produce  or  import 
controlled  sabstances  explicitly  for 
destruction  or  transformation  in  the 
Ifnited  States  are  required  to  maintain 
records  and  to  report  to  EPA  quarterly. 
The  producers  and  importers  must 
report  quarterly  tfje  "amount  of 
controlled  substances  sold  or  tr^isferred 
during  the  quarter  to  a  person  for  use  in 
processes  resulting  in  their 
transfbrmaticHi  or  destruction,**  and 
submit  the  IRS  transformation 
otrtification  or  destruction  verification. 
Producers  and  importers  must  also 
report  qtiarterly  oji  the  quantity  that 


they  themseNes  tragtatorm  or  destrc^  in 

the  quarter. 

(ii)  Reporting  and  recortficeeping 
requirements  far  producers  and 
importers  of  coctrotled  substances  that 
were  produced  or  imported  for  intended 
emissive  uses  but  subsequently 
transformed  or  destroyed.  Today's 
proposal  does  not  change  these 
requirements  regarding  controlled 
substances  sold  for  intended  emissive 
uses  that  are  subsequently  transformed 
or  destroyed. 

The  current  regulation  requires 
producers  and  importers  to  report  on 
controlled  substances  sold  for  emissive 
uses.  Howerer,  the  conent  rule  does  not 
require  producers  or  iix^>ovtcTS  to 
maintain  records  or  report  to  the  Agency 
on  the  subsequent  transformatioa  or 
destruction  of  controlled  substances 
initially  produced  bt  emissive  uses. 
Once  the  controlled  substance  is  sold 
for  an  emissive  use  the  producer  «' 
importer  is  no  longer  responsible  for 
informing  ttte  Agency  of  its  subse^oent 
disposition,  wh^her  it  be  for  emissive 
use.  for  transfbrmation,  or,  for 
destruction. 

(iri)  Reporting  and  recordkeeping 
requirements  for  transformers  utd 
destroyers  of  contn^fod  substances  that 
were  produced  or  imported  explicitly 
for  transformation  or  destruction.  The 
Agency  is  not  proposing  changes  to  the 
recordkeeping  and  reporting 
requirements  for  those  persons  who 
transform  or  destroy  controlled 
substances  that  were  produced  or 
imported  explicitly  for  transformation 
or  destruction.  The  transformers  will 
continue  to  submit  an  IRS  certification 
of  intent  to  transform  to  the  producer  or 
importer  and  the  destroyers  will 
continue  to  submit  a  destruction 
verification  to  the  producer  or  importer. 
Those  transformers  and  destroyers  wijo 
submit  a  certification  or  verification 
must  continue  to  report  annually  to  EPA 
as  in  the  current  regulation  under 
§  82.13(m).  The  Agency  verifies  the 
transfbrmation  or  destruction  of 
controlled  substances  that  were 
explicitly  produced  or  imported  for 
transformation  or  destruction  through 
this  annual  reporting. 

The  current  regulation  requires  all 
companies  that  destroy  or  transform 
controlled  substances,  regardless  of 
whether  or  itot  they  were  produced  or 
imported  explicitly  for  transformation 
or  destruction,  to  maintain  records  and 
to  report  to  EPA  the  amounts  of 
substances  destroyed  or  transformed 
within  ^-dajs  of  the  end  of  the  control 
period  (annually).  Facilities  that 
transform  or  destroy  controlled 
substances  that  were  explicitly 
produced  or  imported  lor 


transformation  or  destractioa  must 
sebntit  an  IKS  certificate  of  intent  to 
transform  or  a  destruction  verificatioo  to 
the  producer  when  the  substance  is  sokl 
or  transferred.  Tbe  producer  reports  to 
EPA  quarterly  the  quantities  sold  or 
transferred  for  transformatioo  or 
destruction  with  a  copy  of  the  IRS 
tiajisformation  certification  or  the 
destruction  verificatiaa.  EPA  requires 
the  information  from  both  the  producer^ 
importer  and  the  transformer/destroyer 
to  crosscheck  and  verify  the  quantity  of 
controlled  substances  claimed  to  be 
produced  or  imparted  without 
expended  allowaaces  expUdtiy  because 
it  was  for  transformation  or  destrur:tion. 

(iv)  Reporting  «Hid  recordkeeping 
requirements  for  transformers  of 
controlled  sikistances  produced  or 
imported  for  intended  emissive  uses. 
Under  the  current  regulation,  a  person 
who  traoslorms  a  controlled  substance 
that  was  produced  for  intended 
emissive  uses  may  request  additional 
production  allowances  or  consumption 
allowances  from  the  Agency.  The 
current  regulation  lists  the  information 
the  Agency  must  recerve  to  consider  a 
request  for  additional  production 
allowances  in  §  82.9(c)  and  for 
additional  consumption  allowances  in 
§  82.10(b).  A  person  may  only  request 
additional  prodiiction  allowances  and 
consumption  allowances  for  the 
transformation  of  class  I  controlled 
substances  (except  methyl  bromide)  tliat 
were  produced  for  intended  emissivT 
uses  during  the  remaining  control 
period  from  January  1, 1995.  to  January 
1, 1996.  A  person  transfomving  methyl 
bromide  that  was  produced  for  intended 
emissive  uses  may  request  additional 
production  and/or  consumption 
allowances  until  January  1.  ZOOt. 

EPA  proposes  waiving  the  annual 
reporting  requirement  for 
transformation  facilities  that  receive 
controlled  substances  that  were 
produced  or  imported  for  intended 
emissive  uses,  as  long  as  tbe  fedlity 
does  not  request  from  EPA  additional 
production  or  consumption  allowances 
before  January  1. 1996.  and  does  not 
request  transformatioo  credits  after 
January  1.  1996.  If  a  person  transforms 
a  controlled  substance  produced  or 
imported  for  intended  emissive  use  for 
which  additional  production  or 
const imptifMi  allowances  are  requested 
from  EPA  during  the  control  period 
from  January  1.  1995.  until  January  1. 
1996,  or  for  which  transformation 
credits  are  requested  from  the  Agency 
after  January  1.  1996,  the  transformer 
must  report  to  the  Agency  the  name  and 
quantity  of  substance  transfonocd  at  the 
end  of  the  conlrot  poiod. 


UMI 


56292         Federal  Register  /  Vol.  59,  No.  217  /  Thursday.  November  10.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59,  No.  217  /  Thursday.  November  10,  1994  /  Proposed  Rules         56293 


The  proposed  recordkeeping  and 
reporting  requirements  for  a  transformer 
who  requests  transformation  credits 
(beginning  after  January  1,  1996)  are 
similar  to  the  current  requirements  for 
obtaining  additional  production 
allowances  as  listed  under  $  82.9(c). 
Effective  January  1. 1996.  a  person  who 
transforms  a  class  I  controlled  substance 
(except  methyl  bromide)  that  was 
produced  or  imported  for  intended 
emissive  use  may  submit  specific 
information  to  EPA  requesting 
transformation  credits  (see  Section 
A.l.c.  "The  Post-Phaseout  Procedxues 
for  Granting  Destruction  or 
Transformation  Credits).  The  following 
information  must  be  submitted  to 
request  transformation  credits: 

— The  identity  and  address  of  the 
person  requesting  the  credits; 

— ^The  name,  quantity,  and  volume  of 
controlled  substance  transformed; 

— A  copy  of  the  invoice  or  receipt 
documenting  the  sale  of  the 
controlled  substance  to  the  person; 

— The  name  of  the  use  system  from 
which  the  controlled  substance  was 
recovered; 

(v)  Reporting  and  recordkeeping 
requirements  for  destroyers  of 
controlled  substances  produced  or 
imported  for  intended  emissive  uses. 
Under  the  current  regulation,  all 
facilities  that  destroy  controlled 
substances  that  were  produced  or 
imported  for  intended  emissive  uses  are 
required  to  report  the  names  and 

Quantities  of  class  1  substances 
estroyed  within  45-days  of  the  end  of 
the  control  period.  In  addition,  these 
destroyers  may  request  additional 
production  allowances  and/or 
consumption  allowances  from  EPA 
under  the  current  regulation  in  §  82.9(c) 
and  §  82.10(b). 

EPA  proposes  waiving  the  annual 
reporting  requirement  for  destruction 
facilities  that  receive  controlled 
substances  that  were  produced  or 
imported  for  intended  emissive  uses,  as 
long  as  the  facility  does  not  request  from 
EPA  additional  production  or 
consumption  allowances  before  January 
1. 1996.  and  does  not  request 
destruction  credits  after  January  1.  1996. 
However,  if  a  person  destroys  a 
controlled  substance  produced  or 
imported  for  intended  emissive  use  for 
which  additional  production  or 
consumption  allowances  are  requested 
from  EPA  during  the  control  period 
hom  January  1. 1995.  until  January  1. 
1996,  or  for  which  destruction  credits 
are  requested  from  the  Agency  after 
January  1, 1996,  the  destroyer  must 
report  to  the  Agency  the  name  and 


quantity  of  substances  destroyed  at  the 
end  of  the  control  period. 

The  recordkeeping  and  reporting 
requirements  for  a  destroyer  who 
requests  destruction  credits  (beginning 
after  Jcmuary  1, 1996)  are  similar  to  the 
information  now  required  for  additional 
production  allowances  as  Usted  under 
§  82.9(c).  Effective  January  1. 1996.  a 
person  who  destroys  a  class  I  controlled 
substance  (except  methyl  bromide)  that 
was  produced  or  imported  for  intended 
emissive  use  may  submit  specific 
information  to  EPA  requesting 
destruction  credits  (see  Section  A.l.c. 
for  a  description  of  the  "The  Post- 
Phaseout  Procedures  for  Granting 
Destruction  and  Transformation 
Credits").  The  information  someone 
must  submit  to  request  destruction 
credits  is: 
— The  identity  and  address  of  the 

person  requesting  the  credits; 
— The  name,  quantity,  and  volume  of 

controlled  substance  destroyed; 
— A  c(5{)y  of  the  invoice  or  receipt 

doomienting  the  sale  of  the 

controlled  substance  to  the  person: 
— The  name  of  the  use  system  from 

which  the  controlled  substance  was 

recovered; 
— The  efficiency  of  the  destruction 

process. 

(vi)  Recordkeeping  and  reporting  for 
exporters  of  controlled  substances  that 
are  transformed  or  destroyed.  The 
current  regulation  has  no  specific 
recordkeeping  or  reporting  requirements 
for  exporters  of  controlled  substances 
that  are  transformed  or  destroyed.  All 
exporters  of  controlled  substances. 
regardless  of  whether  the  substance  is 
exported  for  an  intended  emissive  use. 
for  transformation  or  for  destruction, 
must  submit  the  information  Usted 
under  §  82.13(h)  to  the  Agency 
annually. 

Today's  proposal  includes  procedures 
for  refunding  expended  production 
allowances  for  controlled  substances 
exported  for  transformation  or 
destruction  in  the  final  control  period, 
A  person  who  requests  additional 
production  allowances  for  controlled 
substances  exported  for  transformation 
or  destruction  must  submit  the  same 
information  required  under  the  current 
rule  for  persons  requesting  additional 
consumption  allowances  in  §  82.10(a): 
— The  identities  and  addresses  of  the 

exporter  and  the  recipient  of  the 

exports; 
— The  exporter's  Employer 

Identification  Number; 
— ^The  names  and  telephone  numbers  of 

contact  f>erson  fur  the  exporter  and 

recipient; 
— The  quantity  and  type  of  controlled 

substance  exported; 


— The  source  of  the  controlled 

substance  and  the  date  purchased; 
'—The  date  on  which  and  port  from 

which  the  controlled  substances  are 

exported  bom  the  United  States  or  its 

territories; 
— The  coimtry  to  which  the  controlled 

substances  were  exported; 
— The  bill  of  lading  and  the  invoice 

indicating  the  net  quantity  of  % 

controlled  substances  shipped  and 

documenting  the  sale  of  the 

controlled  substances  to  the  purchaser 

for  either  transformation  or 

destruction; 
— The  commodity  code  of  the  controlled 

substance  exported. 

In  today's  proposal,  EPA  wishes  to 
accelerate  the  time  when  exporters  of 
controlled  substances  to  Parties  can 
submit  forms  for  the  "refund"  of 
consumption  allowances,  whether  or 
not  the  substance  is  for  transformation 
or  destruction  or  for  an  emissive  use. 
EPA  is  proposing  that  exporters  submit 
the  current  "Request  for  Additional 
Consumption  Allowances"  form  at  the 
initiation  of  the  export  of  a  spkeciHc 
quantity  of  controlled  substance  to  a 
Party  rather  than  wait  until  a  completed 
bill  of  lading  and  invoice  are  prepared. 
The  proposed  change  accelerates  the 
time  taken  to  grant  consumption 
allowances  for  exports.  EPA  proposes 
that  the  consvunption  allowances  be 
granted  for  the  quantity  of  controlled 
substance  exported,  with  confirmation 
contingent  upon  receipt  of  the  bill  of 
lading  and  invoice.  Granting  of  the 
consumption  allowances  will  be 
confirmed  upon  review  of  the  bill  of 
lading  and  invoice.  Such  allowances 
may  be  used  at  the  time  granted,  prior 
to  confirmation.  In  the  event,  however, 
that  EPA  determines  that  the  controlled 
substances  are  not  exported  for 
whatever  reason,  then  EPA  will 
consider  that  allowances  were  expended 
by  the  producer  for  the  production  of 
the  controlled  substance  and  the 
consumption  allowances  were  never 
granted.  Without  the  consumption 
allowances,  the  producer  may  have  a 
negative  balance,  at  which  time  the 
producer  will  be  out  of  compliance. 

b.  Reporting  and  recordkeeping  for 
essential  uses.  Today's  proposal  creates 
a  new  category  of  allowances  called 
essential-use  allowances  in  anticipation 
of  the  special  exemptions  that  Parties  to 
the  Protocol  will  most  likely  approve  for 
essential-use  production  after  January  1 . 
1996. 

In  today's  rule.  EPA  is  proposing  that 
the  final  allocation  of  essential-use 
allowances  be  published  in  the  final 
rule  based  on  the  Decisions  of  the 
Parties  at  their  meeting  in  October  of 


1994.  Once  the  Parties  have  reached  a 
final  Decision  in  this  first  round  of 
essential-uses  designations.  EPA  will 
propose  allocations  of  essential-use 
allowances  that  parallel  the  specific 
quantities  of  a  controlled  substance  for 
the  specific  uses  as  nominated  by 
specific  U.S.  entities  to  the  Protocol. 

EPA  is  proposing  a  system  whereby 
deductions  will  be  made  itom  the 
control  period  allocations  of  essential- 
use  allowances  based  on  quarterly 
reports  submitted  by  producers  and  the 
recipient  of  the  essential-use 
allowances. 

The  producer  or  importer  of 
controlled  substances  for  essential  uses 
must  maintain,  under  today's  proposal, 
the  following  records:  (i)  The  letter 
conferring  the  essential-use  allowances 
from  the  recipient  of  the  allowances 
certifying  that  the  controlled  substance 
will  be  used  only  for  the  specified 
essential-use.  and  (ii)  in  the  case  of 
essential-use  production  for  laboratory 
or  analytical  use,  a  certification  from  die 
laboratories  that  the  quantity  of  the 
specific  substance  purchased  will  be 
used  only  for  laboratory/analytical 
applications  and  will  not  be  resold. 

EPA  is  also  proposing  that  the 
producers  and  importers  of  controlled 
substances  for  essential  uses  submit  the 
following  information  to  the  Agency 
quarterly:  (i)  A  list  of  the  labs  and 
essential-use  allowance  holders  for 
whom  specific  controlled  substances 
were  produced  or  imported  during  the 
quarter,  (ii)  the  name  and  quantity  of  the 
controlled  substance  produced  or 
imported  for  each  lab  and  essential-use 
allowance  recipient. 

To  verify  and  crosscheck  that 
essential-use  allowances  were  conferred 
and  that  the  controlled  substance  was 
delivered,  EPA  is  proposing  that  the 
original  recipients  of  essential-use 
allowances  submit  quarterly  a  Ust  of  the 
producers  or  importers  to  whom  they 
transferred  allowances  and  the  quantity 
of  the  specific  controlled  substance  that 
will  be,  or  was.  delivered.  Those 
persons  purchasing  controlled 
substances  under  the  global  exemption 
for  labs  must  provide  the  producer  or 
importer  with  a  detailed  description  of 
the  analytical  procedures  requiring  the 
substance  with  references  to  published 
instructions,  standards,  or 
specifications. 

c.  Reporting  and  recordkeeping  for 
importers.  EPA  is  proposing  a 
clarification  of  the  reporting  and 
recordkeeping  for  importers  to  include 
the  entry  of  virgin  and  "off-spec"  virgin 
controlled  substances  imder  ciurent 
requirements  in  order  to  forestall  those 
mislabelled  as  used,  recycled  or 
reclaimed  controlled  substance  (the 


issue  raised  in  Section  B.  "Imports  of 
Used  or  Recycled  Controlled 
Substances."  of  this  preamble).  EPA  is 
proposing  that  importers  in  general, 
including  importers  of  used,  recycled  or 
reclaimed  controlled  substances,  be 
required  to  maintain  records  on  the 
items  included  in  Section  B.  of  this 
preamble  that  are  included  in  the  final 
rule.  In  addition.  EPA  is  proposing  that 
the  ciurent  quarterly  reports  from 
importers  differentiate  between 
quantities  of  imported  virgin  substances 
and  imported  substances  that  are  used, 
recycled  or  reclaimed. 

EPA  is  also  proposing  that,  at  the 
point  of  entry  into  U.S.  jurisdiction, 
importers  of  used  refrigerant  provide 
documentation  (o^  verification)  of  the 
reclamation  facility  where  the 
controlled  substance  will  be  sent  before 
it  is  sold  within  the  United  States.  In 
accordance  with  the  regulation 
published  in  the  Federal  Register  on 
May  14. 1993,  (40  CFR  Part  82)  no  class 
I  or  class  II  controlled  substance  may  be 
sold  or  offered  for  sale  for  use  as  a 
refrigerant  unless  it  has  been  reclaimed 
to  the  ARI-700  Standard  (§  82.154). 
Therefore,  EPA  is  proposing  that 
importers  of  used  or  recycled  controlled 
substances  (including  halons)  provide 
information  regarding  the  facility  at 
which  the  substance  will  be  reclaimed. 
The  proposal  asks  for  information  that 
should  be  readily  available  to  the 
importer  because  it  is  required  by  40 
CFR  Part  82.  By  asking  the  importer  to 
name  the  point  of  reclamation,  EPA 
hopes  to  deter  the  immediate  sale  of 
virgin  or  off-spec  virgin  controlled 
substances  that  are  mislabelled  as 
imported  used  or  recycled  substances. 

To  deter  the  import  of  virgin  or  off- 
spec  virgin  controlled  substances  that 
are  mislabelled  as  reclaimed,  EPA  is 
proposing  that  importers  identify,  at  the 
point  of  entry  into  U.S.  jurisdiction,  the 
name  and  address  of  the  overseas 
reclamation  facility  to  verify  that  the 
substance  was  indeed  previoilsly  used 
and  reclaimed.  There  are  a  limited 
number  of  reclamation  facilities  for 
controlled  substances  worldwide,  and 
as  a  Party  to  the  Protocol,  the  United 
States  can  identify  those  Parties  capable 
of  reclamation.  Through  the  continued 
cooperation  with  U.S.  Customs.  EPA 
plans  to  develop  coordinated 
procedures  for  reviev»ring  import 
documents  at  the  point  of  entry  into 
U.S.  Customs  territory  that  will  identify 
controlled  substances  suspected  of 
being  mislabelled  virgin  or  off-spec 
virgin  entering  the  U.S.  as  used, 
recycled  or  reclaimed. 

The  specific  reporting  requirements 
(in  addition  to  any  recordkeeping 
requirements  that  may  be  estabUshed 
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imder  Section  B.  of  this  preamble)  that 
EPA  is  proposing,  which  would 
accompany  the  bill  of  lading  and  the  bill 
of  sale  for  the  import  of  used,  recycled 
or  reclaimed  controlled  substances,  are: 

(i)  For  imports  of  used  or  recycled 
controlled  substance,  the  previous  use 
of  each  substance,  and  the  intended 
reclamation  destination  of  the 
controlled  substances  in  the  United 
States,  or 

(ii)  For  imports  of  reclaimed 
controlled  substances,  the  country  of 
origin  of  the  used  controlled  substance, 
and  the  foreign  reclamation  facility 
(reclamation  equipment  used)  where  the 
substance  was  reclaimed. 

d.  Reporting  and  recordkeeping  for 
article  5  exports.  The  current  regulation 
asks  producers  to  report  quarterly  on  the 
amount  of  potential  production 
allowances  that  are  converted  to 
production  allowances  and  the  amount 
of  unexpended  potential  production 
allowances.  Today's  proposal  changes 
the  name  of  potential  production 
allowances  to  Article  5  allowances  but 
does  not  change  the  reporting 
requirements.  Instead  of  requiring  the 
quarterly  reporting  of  converted  and 
unexpended  potential  production 
allowances,  today's  proposal  requires 
the  producer  to  indicate  the  amount  of 
Article  5  allowances  expended  quarterly 
in  production  for  export  to  Article  5 
countries. 

Today's  proposed  amendments  to  the 
recordkeeping  and  reporting 
requirements  are  made  to  anticipate  the 
phaseout  of  class  I  controlled  substances 
(except  methyl  bromide)  in  January  1 , 
1996.  EPA  proposes  simplifying  the 
quarterly  reporting  beginning  January  1, 
1996.  so  that  producers  indicate  which 
of  the  production  exceptions  applies 
(i.e..  essential-use  allowances.  Article  5 
allowances,  destruction  credits, 
transformation  credits,  transformation 
or  destruction)  for  a  given  quantity  of 
controlled  substance.  EPA  4s  proposing 
many  of  the  changes  to  the  requirements 
to  address  issues  and  concerns  raised  by 
industry  regarding  the  maintenance  of  a 
transparent  and  openly  competitive 
market  in  controlled  substances  during 
the  transition  to  the  phaseout.  EPA 
requests  comments  on  today's  proposed 
amendments  to  the  recordkeeping  and 
reporting  requirements. 

m.  Summary  of  Supporting  Analysis 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  this  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
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The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  have  an  anaual  eftact  oa  the  •conomy 
of  SlOO  million  or  mora,  or  adversely  aod 
materially  affect  a  sector  of  the  economy, 
productivity,  competition.  )obs,  the 
environment,  public  heehh  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  ciaate  a  serious  ioconsislency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  oMlgstions  of 
recipients  thereof;  or 

(4)  raise  nov«l  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  ti>e 
Executive  Order. 

It  has  been  determuwd  by  C)MB  and 
EPA  that  this  proposed  amendment  to 
the  Tinal  rule  is  not  ■  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OtAB  review  under  the 
Executive  Order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act.  5 
U.S.C  601-602,  requires  that  Federal 
agencies  examine  the  impacts  of  their 
regulations  on  small  entities.  Under  5 
U.S.C.  604(a).  whenever  an  agency  is 
required  to  publish  a  general  notice  of 
proposed  rulemaking,  it  must  prr^pare 
and  make  available  for  public  comment 
an  initial  regulatory  flexibility  analysis 
(RFA).  Such  an  analysis  is  not  required 
if  the  head  of  an  agency  certifies  that  a 
rule  will  not  have  a  signifjcant 
economic  impact  or  a  substantial 
number  of  small  entities,  pursuant  to  5 
U.S.C  603(b). 

TIm  Agency  originally  published  an 
RFA  to  accompany  the  August  12.  1998 
Final  rule  (53  FR  30566)  that  placed  the 
initial  limits  on  the  production  and 
consumption  of  CFCs  and  halons.  That 
RFA  was  also  updated  as  Appendix  C 
of  the  Regulatory  impact  Analysis  for 
the  regulations  implementing  the 
phaaeout  schedule  of  section  604  of  the 
Clean  Air  Act  Amendments  of  1990. 
The  Addendum  to  the  Regulatory 
Impact  Analysis  was  further  updated  in 
1993  to  examine  the  impact  of  the 
aoceleration  of  the  phaseout  and  the 
phaseout  of  HCFCs  on  small  businesses. 
The  analysis  in  the  Addendum 
indicated  that  the  actions  were  not 
expected  to  have  a  substantial  impact  on 
small  entities.  Today's  proposed 
amendments  to  the  current  regulation 
do  not  significantly  change  the  current 
requirements,  and  in  many  cases  reduce 
reporting  or  recordkeeping  burdens  that 
might  possibly  impact  small  businesses. 
However,  almost  all  businesses 


Siarticipating  in  the  phaseout  program 
or  ozone-depleting  substances  are  large 
companies.  Therefore,  today's  proposed 
amendments  are  expected  to  have 
minimal  if  any  impact  on  small  entities. 

Under  section  605  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  605. 1  certify 
that  the  regulation  promulgated  in  this 
notice  will  not  have  any  additional 
negative  economic  impacts  on  any  small 
entities. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Oflice  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et.  seq.  An 
Information  CoIlection'Request 
document  has  been  prepared  by  EPA 
(ICR  No.  1432.15)  and  a  copy  may  be 
obtained  from  Sandy  Farmer. 
Information  Policy  Branch,  U.S.  EPA, 
401  M  St..  SW.,  (2136),  Washington.  DC 
20460  or  by  calling  (202)-260-2740. 

The  information  collection 
require^nents  for  this  proposed  action 
has  an  estimated  reporting  burden 
averaging  23.3  hours  per  response.  This 
estimate  includes  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaixiing  the 
data  needed  and  completing  the 
collection  of  information. 

Send  comments  regarding  the  burden 
estimate  of  any  other  aspect  of  this 
collection  of  informaLion.  including 
suggestions  for  reducing  this  burden  to 
Chief.  Information  PoUcy  Branch,  U.S. 
EPA,  401  M  St.,  SW..  (2316). 
Washington.  DC  20503,  marked 
•Attention:  Desk  Officer  for  EPA."  The 
final  rule  will  respond  to  any  OMB  or 
public  conaments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

List  of  Subiects  in  40  CFR  Part  82 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Chemicals,  Chlnrofluorocarbons, 
Exports,  Hydrochlorofluurocarbons, 
Imports,  Ozone  layer,  Reporting  and 
recordkeeping  requirements, 
.Stratospheric  ozone  layer. 

Dated:  October  23. 19M. 
Carol  M.  Browner, 

Administrator 

40  CFR  Part  82  is  proposed  to  be 
amended  as  follows: 

PA  RT  82— PROTECnOM  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

AiOhority:  42  U.Sil  7414,  T6n-7B71q. 


2.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A— Production  and  Conminiotton 
Controls 

82.1  Purpeae  and  scope. 

82.2  Effective  date. 

82.3  Defmilions. 

82.4  Prohibitions. 

82.5  Apportionment  of  baseline  production 
allowances. 

82.6  Apportionment  of  baseline 
consumption  allowances. 

82.7  Grant  and  phaaed  reduction  of  baseline 
production  and  consumption  allowana>s 
for  class  I  controlled  substances. 

82.8  Grant  and  freeze  of  baseline 
production  and  consumption  allowances 
for  class  II  controlled  substances. 
[Reserved] 

82.9  .Availability  of  production  allowances 
in  addition  to  baseline  production 
allowances. 

82.10  Availability  of  consumption 
allowances  in  addition  to  beselrne 
consumption  allowances. 

82.11  Exports  to  Article  5  Parties. 

82.12  Transfers. 

82. 1 3  Recordkeeping  and  reporting 
requirements. 

Appendix  A  to  Subpart  A— Class  I  Controlled 

Substances 
Appendix  B  to  Subpart  A — Class  II 

Controlled  Substances 
Appendix  C  to  Subpart  A— Parties  to  the 

Montreal  Protocol  and  Nations  Conipljing 

with,  but  Not  Parties  to,  the  Protocol 
Appendix  D  to  Subpart  A — Harmonized 

Tariff  Schedule 
Descriprtion  of  Products  That  May  Contain 

Controlled  Substances  in  Appendix  A  to 

Subpart  A,  Class  I,  Groups  I  and  U 
Appendix  E  to  Subpart  A — -Article  5  Parties 
Appendix  F  to  Subpart  A — Listing  of  Ozone 

Depleting  Chemicals 
Appendix  G  to  Subpart  A-^LOJEP 

Recommendations  for  Conditions 
Applied  to  Exemption  for  Laboratory  iiiid 

Analytical  Uses 
Appendix  H  to  Subpart  A— Clean  Air  Act 

Amendments  of  1990 
Phaseout  Schedule  for  Production  of  Ozone 
Depleting  Substances 

Subpart  A— Production  and 
Consumption  Controls 

§  82.1    Purpose  and  scope. 

(a)  The  purpose  of  the  regulations  in 
this  subpart  is  to  implement  the 
Montreal  Protocol  on  Substances  that 
Deplete  the  Ozone  Layer  and  sections 
603,  604.  605,  606,  607  and  616  of  the 
Clean  Air  Act  Amendments  of  1900, 
Pubhc  Law  161-549.  The  Protocol  and 
section  604  impose  limits  cm  the 
production  and  consumption  (defined 
as  production  plus  imports  minus 
exports,  excluding  transhipments  and 
used  controlled  substances)  of  certain 
ozone-depleting  substances,  according 
to  specified  schedules.  The  Protocol 
also  requires  each  nation  that  becomes 
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a  Party  to  the  agreement  to  impose 
certain  restrictions  on  trade  in  ozone- 
depleting  substances  with  non-Parties. 

(d)  This  subpart  applies  to  any  person 
that  produces,  transforms,  destroys, 
imports  or  exports  a  controlled 
substance  or  imports  a  controlled 
product 

S82.2    Effsctivsdats. 

(a)  The  regidations  under  this  subpart 
take  effect  January  1. 1995,  imiess 
otherwise  noted  herein. 

(b)  The  regulations  under  this  subpart 
that  were  effective  prior  to  (date  of 
pubUcation  of  the  final  rule)  continue  to 
apply  for  purposes  of  enforcing  the 
provisions  that  were  applicable  prior  to 
January  1, 1995. 

$82.3    Definitions. 

As  used  in  this  subpart,  the  term: 

Administrator  means  the 
Administrator  of  the  Environmental 
Protection  Agency  or  his  authorized 
representative. 

Article  5  allowances  means  the 
allowances  apportioned  under  §  82.9(a) 
of  this  subpart. 

Baseline  consumption  allowances 
means  the  consumption  allowances 
apportioned  under  §  82.6  of  this 
subpart. 

Baseline  production  allowances 
means  the  production  allowances 
apportioned  under  §  82.5  of  this 
subpart 

Calculated  level  means  the  weighted 
amount  of  a  controlled  substance 
determined  by  multiplying  the  amount 
(in  kilograms)  of  the  controlled 
substance  by  that  substance's  ozone 
depletion  weight  listed  in  Appendix  A 
or  Appendix  B  to  this  subpart. 

Class  I  refers  to  the  controlled 
substances  listed  in  Appendix  A  to  this 
subpart. 

Class  II  refers  to  the  controlled 
substances  listed  in  Appendix  B  to  this 
subpart 

Completely  destroy  means  to  cause 
the  expiration  of  a  controlled  substance 
at  a  destruction  efficiency  of  98  percent 
or  greater,  using  one  of  the  destruction 
technologies  approved  by  the  Parties. 

Complying  mt/i  the  Protocol,  when 
referring  to  a  foreign  state  not  Party  to 
the  1987  Montreal  Protocol,  the  London 
Amendments,  or  the  Copenhagen 
Amendments,  means  that  the  non -Party 
has  been  determined  as  complying  with 
the  Protocol,  as  indicated  in  Appendix 
C  to  this  subpart,  by  a  meeting  of  the 
Parties  as  noted  in  the  records  of  the 
directorate  of  the  United  Nations 
Secretariat, 

Consumption  means  the  production 
plus  imports  minus  exports  of  a 
controlled  substance  (other  than 


transhipments,  or  used  controlled 
substances). 

Consumption  allowances  means  the 
privileges  granted  by  this  subpart  to 
produce  and  import  class  I  controlled 
substances;  however,  consumption 
allowances  may  be  used  to  produce 
class  I  controlled  substances  only  in 
conjunction  with  production 
allowances.  A  person's  consimiption 
allowances  are  the  total  of  the 
allowances  obtained  under  §§  82.7  and 
82.6  of  this  subpart  and  §  82.10  of  this 
subpart,  as  may  be  modified  under 
§  82.12  of  this  subpart  (transfer  of 
allowances). 

Control  period  means  the  period  &x)m 
January  1, 1992  through  December  31. 
1992,  and  each  twelve-month  period 
firom  January  1  through  December  31. 
thereafter. 

Controlled  product  means  a  product 
that  contains  a  controlled  substance 
listed  as  a  Class  I,  Group  I  or  II 
substance  in  appendix  A  to  this  subpart. 
Controlled  products  include,  but  are  not 
limited  to,  those  products  listed  in 
appendix  D  to  this  subpart.  Controlled 
products  belong  to  one  or  more  of  the 
following  six  categories  of  products: 

(1)  Automobile  and  truck  air 
conditioning  units  (whether 
incorporated  in  vehicles  or  not); 

(2)  Domestic  and  commercial 
refrigeration  and  air-conditioning/heat 
pimip  equipment  (whether  containing 
controlled  substances  as  a  refrigerant 
and/or  in  insulating  material  of  the 
product),  e.g.  Refrigerators,  Freezers, 
Dehumidifiers.  Water  coolers.  Ice 
machines.  Air-conditioning  and  heat 
pump  units; 

(3)  Aerosol  products,  except  medical 
aerosols; 

(4)  Portable  fire  extinguishers; 

(5)  Insulation  boards,  panels  and  pipe 
covers; 

(6)  Pre-Dolymers. 

Controtlea  substance  means  any  " 
substance  listed  in  appendix  A  or 
'appendix  B  to  this  subpart,  whether 
existing  alone  or  in  a  mixture,  but 
excluding  any  such  substance  or 
mixture  that  is  in  a  manufactured 
product  other  than  a  container  used  for 
the  transportation  or  storage  of  the 
substance  or  mixture.  Thus,  any  amount 
of  a  listed  substance  in  appendix  A  or 
appendix  B  to  this  subpart  that  is  not 
part  of  a  use  system  containing  the 
substance  is  a  controlled  substance.  If  a 
listed  substance  or  mixture  must  first  be 
transferred  fi-om  a  bulk  container  to 
another  container,  vessel,  or  piece  of 
equipment  in  order  to  realize  its 
intended  use,  the  listed  substance  or 
mixture  is  a  "controlled  substance."  The 
inadvertent  or  coincidental  creation  of 
insignificant  quantities  of  a  Usted 


substance  in  appendix  A  or  appendix  B 
to  this  subpart;  during  a  chemical 
manufacturing  process;  resulting  from 
unreacted  feedstock;  from  the  listed 
substance's  use  as  a  process  agent 
present  as  a  trace  quantity  in  the 
chemical  substance  being  manufactured; 
or  as  an  unintended  byproduct  of 
research  and  development  applications, 
is  not  deemed  a  controlled  substance. 
Controlled  substances  are  divided  into 
two  classes,  Class  I  in  appendix  A  to 
this  subpart,  and  Class  n  listed  in 
appendix  B  to  this  subpart  Class  I 
substances  are  further  divided  into 
seven  groups.  Croup  I,  Group  n.  Group 
III,  Group  IV,  Group  V,  Group  VI,  and 
Group  Vn,  as  set  forth  in  appendix  A  to 
this  subpart. 

Copenhagen  Amendments  means  the 
Montreal  Protocol  on  Substances  That 
Deplete  the  Ozone  Layer,  as  amended  at 
the  Fourth  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  Copenhagen  in 
1992. 

Destruction  means  the  expiration  of  a 
controlled  substance  to  the  destruction 
efficiency  actually  achieved,  unless 
considered  completely  destroyed  as 
defined  in  this  section.  Such  destruction 
does  not  result  in  a  commercially  useful 
end  product  and  uses  one  of  the 
following  controlled  processes  approved 
by  the  Parties  to  the  Protocol: 

(1)  Liquid  injection  incineration; 

(2)  Reactor  cracking; 

(3)  Gaseous/fume  oxidation; 

(4)  Rotary  kiln  incineration;  or 

(5)  Cement  kiln. 
Destruction  Credits  means  those 

privileges  that  may  be  obtained  under 
§  82.9  of  this  subpart  to  produce  or 
import  controlled  substances. 

Emissive  Use  means  that  use  of  a 
controlled  substance  that  does  not  result 
in  the  transformation  or  destruction  of 
the  controlled  substance  as  defined  in 
this  subpart 

Essential-Uses  means  those  uses  of 
controlled  substances  designated  by  the 
Parties  to  the  Protocol  to  be  necessary 
for  the  health  and  safety  of,  or  critical 
for  the  functioning  of,  society;  and  for 
which  there  are  no  available  technically 
and  economically  feasible  alternatives 
or  substitutes  that  are  acceptable  from 
the  standpoint  of  enviroiunent  and 
health.  Begiiming  January  1,  2000 
Oanuary  1,  2002  for  methyl  chloroform) 
the  essential  use  designations  for  class 
I  substances  must  be  made  in 
accordance  with  the  provisions  of  the 
Clean  Air  Act  Amendments  of  1990. 

Essential-Use  Allowances  means  the 
privileges  granted  by  §82.4(o)  of  this 
subpart  to  produce  class  I  substances, 
effective  January  1, 1996  until  January  1. 
2000,  as  determined  by  allocation 
decisions  made  by  the  Parties  to  the 


UMI 
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Montreal  Protocol  and  in  accordance 
with  the  restrictions  delineated  in  the 
Clean  Air  Act  Amendments  of  1990. 

Export  means  the  transport  of  virgin 
or  usied  controlled  substances  from 
inside  the  United  States  or  its  territories 
to  persons  outside  the  United  States  or 
its  territories,  excluding  United  States 
military  bases  and  ships  for  on-board 
use. 

Exporter  means  the  person  who 
contracts  to  sell  controlled  substances 
for  export  or  transfers  controlled 
substances  to  his  affiKate  in  another 
country. 

Facility  means  any  process  equipment 
(e.g.,  reactor,  distillation  column)  used 
to  convert  raw  materials  or  feedstock 
chemicals  into  controlled  substances  or 
consume  controlled  substances  in  the 
production  of  other  diemicris. 

Foreign  state  means  an  entity  vv-hich 
is  recognized  as  a  sovereign  nation  or 
country  other  than  the  United  States  of 
America  (Taiwan  is  not  considered  a 
foreign  state). 

Foreign  state  not  Party  to  or  Non- 
party means  a  foreign  state  that  has  not 
deposited  instruments  of  ratification, 
acceptance,  or  other  form  of  approval 
with  the  Directorate  of  the  United 
Nations  Secretariat,  evidencing  the 
foreign  state's  ratification  t^the 
provisions  of  the  1987  Montreal 
Protocol,  the  London  Amendments,  or 
of  the  Copenhagen  Amendments,  as 
specified. 

Heel  means  the  amount  of  a 
controlled  substance  that  remains  in  a 
container  aiter  it  is  discharged  or  off- 
loaded (that  is  no  more  than  ten  percent 
of  the  volume  of  the  container)  and  that 
the  person  owning  or  operating  the 
containetr  certifies  will  remain  in  the 
container  and  be  included  in  a  future 
shipment  or  recovered  and  banked  for 
future  recycling,  reclamation, 
transformation,  destruction  or  for  non- 
emissive  purposes. 

Import  means  to  land  on,  bring  into, 
or  iniroduce  into,  or  attempt  to  land  on, 
bring  into,  or  introduce  into  any  place 
subject  to  the  jurisdiction  of  the  United 
States  whether  or  not  such  landing, 
bringing,  or  introduction  constitutes  an 
importation  within  the  meaning  of  the 
customs  laws  of  the  United  States,  with 
the  following  exemptions: 

(1)  Off-loading  used  or  excess 
controlled  substances  or  controlled 
products  from  a  ship  during  servicing, 

(2)  Bringing  controlled  substances 
into  the  U.S.  from  Mexico  where  the 
controlled  substance  had  been  admitted 
into  Mexico  in  bond  and  was  of  U.S. 
origin;  and 

(3)  Bringing  a  controlled  product  into 
the  U.S.  when  transported  in  a 
consignment  of  personal  or  household 


effects  or  ia  a  similar  non-commenial 
situation  normally  exempted  from  U.S. 
Customs  attention. 

Importer  means  any  person  who 
imparts  a  controlled  substance  or  a 
controlled  product  into  the  United 
States.  "Importer"  includes  the  person 
primarily  liable  for  the  pajrmenX  of  any 
duties  on  the  merrhandise  or  an 
authorized  agent  acting  on  his  or  her 
behalf.  The  term  also  includes,  as 
appropriate: 

(1)  The  consignee; 

(2)  The  importer  of  record; 

(3)  The  actual  owner;  or 

(4)  The  transferee,  if  the  right  to  draw 
merchandise  in  a  bonded  warehouse  has 
been  transferred. 

London  Amendments  means  the 
Montreal  Protocol,  as  amended  at  the 
Second  Meeting  of  the  Parties  to  the 
Montreal  Protocol  in  London  in  1990. 

Montreal  Protocol  means  the  Montreal 
Protocol  on  Substances  th^  Deplete  the 
Ozone  Layer,  a  protocol  to  the  Vienna 
Convention  for  the  Protection  of  the 
Ozone  Layer,  including  adjustments 
adopted  by  the  Parties  thereto  and 
amendments  that  have  entered  into 
force. 

1987  Montreal  PratocoJ  means  the 
Montreal  Protocol,  as  originally  adopted 
by  the  Parties  in  1987. 

Nations  comptying  nitti,  but  not 
joining,  the  Protocol  means  any  nation 
listed  in  app>cndix  C,  Annex  Z.  to  this 
subpart. 

Party  means  any  foreign  stale  that  is 
listed  in  appendix  C  to  this  subpart 
(pursuant  to  instruments  of  ratification, 
acceptance,  or  approval  deposited  with 
the  Depositary  of  the  United  Nations 
Secretariat),  as  having  ratified  the 
specified  control  measure  in  effect 
under  the  Montreal  Protocol.  Thus,  for 
purposes  of  the  trade  bans  specified  in 
§  82.4(h)(2)  pursuant  to  the  London 
Amendments,  only  those  foreign  states 
that  are  listed  in  appendix  C  to  this 
subpart  as  having  ratified  both  the  1987 
Montreal  Protocol  and  the  London 
Amendments  shall  be  deemed  to  be 
Parties. 

Person  means  any  individual  or  legal 
entity,  including  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state.  Indian  tribe;  any  agency, 
department,  or  instrumentality  of  the 
United  States:  and  any  officer,  agent,  or 
employee  thereof. 

Plant  means  one  or  more  facilities  at 
the  same  location  owned  by  or  under 
common  control  of  the  same  person. 

Production  means  the  manufacture  of 
a  controlled  substance  from  any  raw 
material  or  feedstock  chemiral.  but  does 
not  include: 


(1)  The  manufacture  of  a  controlled 
substance  that  is  subsequently 
transformed; 

(2)  The  reuse  or  recycling  of  a 
controlled  substance; 

(3)  Amounts  that  are  destroyed  by  the 
approved  technologies;  or 

(4)  Amounts  that  are  spilled  or  vented 
unintentionally. 

Production  allowances  means  the 
privileges  granted  by  this  subpart  to 
produce  controlled  substances; 
however,  production  allowances  may  be 
used  to  produce  controlled  substances 
only  in  conjunction  with  consumption 
allowances.  A  person's  production 
allowances  are  the  total  of  the 
allowances  he  obtains  under  §  82.7  and 
§  82.5  of  this  subpart  and  §  82.9  of  this 
subpart,  and  as  may  be  modified  under 
§  82.12  of  this  subpart  (transfer  of 
allowances). 

Transform  means  to  use  and  entirely 
consume  (except  for  trace  quaiUities)  a 
controlled  substance  in  the  manufacture 
of  other  chemicals  for  commercial 
purposes. 

Transformation  Credits  means  those 
privileges  that  may  be  obtained  under 
§  82.9  of  this  subpart  to  produce  or 
import  controlled  substances. 

Transhipment  means  the  continuous 
shipment  of  a  controlled  substance  from 
a  foreign  state  of  origin  through  the 
United  States,  its  territories,  or  foreign 
trade  zones,  including  possible 
repackaging,  to  a  second  foreign  state  of 
final  destination,  as  long  as  the 
shipment  does  not  enter  into  United 
States  jurisdiction. 

Unexpended  consumption  allowances 
means  consumption  allowances  that 
have  not  been  used.  At  any  time  in  any 
control  period  a  person's  unexpended 
consumption  allowances  are  the  total  of 
the  level  of  consumption  allowances  the 
person  has  authorization  under  this 
subpart  to  bold  at  that  time  for  that 
control  period,  minus  the  level  of 
controlled  substances  that  the  person 
has  produced  or  imported  (not 
including  transhipments  and  used 
controlled  substances)  in  that  control 
period  until  that  time. 

Unexpended  production  allowances 
means  production  allowances  that  have 
not  been  used.  Al  any  time  in  any 
control  period  a  person's  unexpended 
production  allowances  are  the  total  of 
the  level  of  piroduction  allowances  he 
has  authorization  under  this  subpart  to 
hold  9t  that  time  for  that  control  period, 
minus  the  level  of  controlled  substances 
that  the  person  has  produced  in  that 
control  period  until  that  time. 

Used  controlled  substances  means 
controlled  substances  that  have  been 
recovered  from  their  intended  use 
systems. 


182.4    ProMbMoML 

(a)  Prior  to  January  1 ,  1996,  for  all 
Croups  of  class  I  controlled  substances, 
except  Group  VI,  and  prior  to  January  1, 
2001  for  Group  VI,  no  person  may 
produce,  at  any  time  in  any  control 
period,  any  controlled  substance  (except 
that  are  transformed  or  destroyed)  in 
excess  of  the  amount  of  unexpended 
production  allowances  or  unexpended 
Article  5  allowances  for  that  substance 
held  by  that  person  under  the  authority 
of  this  subpart  at  that  time  for  that 
control  period.  Every  kilogram  of  excess 
production  constitutes  a  separate 
violation  of  this  subpart. 

(b)  Effective  January  1, 1996,  no 
person  may  produce,  at  any  time  in  any 
control  period,  any  class  I,  Group  I, 
Croup  n.  Group  III,  Croup  IV,  Croup  V, 
or  Group  VU  controlled  substance 
(except  for  controlled  substances  that 
are  transformed  or  destroyed)  in  excess 
of  the  amount  of  unexpended  essential- 
use  allowances  under  §  82.4,  amount  of 
imexpended  Article  5  allowances  as 
allocated  under  §  82.9  or  the  amount  of 
unexpended  destruction  or 
transformation  credits  as  obtained  under 
§  82.9  for  that  substance  held  by  that 
person  under  the  authority  of  this 
subpart  at  that  time  for  that  control 
period.  Every  kilogram  of  excess 
production  constitutes  a  separate 
violation  of  this  subpart. 

(c)  Effective  January  1, 1996,  no 
person's  total  production  of  a  class  I 
controlled  substance  (except  Group  VI) 
as  allocated  tmder  §  82.4  for  essential- 
use  allowances,  and  as  obtained  under 
§  82.9  for  destruction  or  transformation 
credits,  may,  at  any  time,  in  any  control 
period  until  January  1,  2000,  exceed  the 
percent  limitation  of  baseline 
production  in  appendix  H  of  this 
subpart,  as  set  forth  in  the  Clean  Air  Act 
Amendments  of  1990. 

(d)  In  addition  to  total  production 
permitted  under  §  82.4(c).  effective 
January  1, 1996,  for  class  I,  Group  I. 
Group  111,  Group  IV  and  Group  V 
controlled  substances,  and  effective 
January  1, 1995,  for  class  I,  Group  II,  a 
person  may,  at  any  time,  in  any  control 
period  until  January  1,  2000,  produce  10 
percent  of  baseline  production  as 
apportioned  under  §  82.5  for  export  to 
Article  5  countries.  No  person  may,  at 
any  time,  in  any  control  period  imtil 
January  1, 2000,  produce  class  I,  Group 
I,  Group  n,  Group  III,  Croup  FV,  and 
Group  V  controlled  substances  for 
export  to  Article  5  countries  in  excess 
of  the  Article  5  allowances  allocated 
under  §  82.g(a). 

(e)  Prior  to  January  1, 1996,  for  all 
Groups  of  class  I  controlled  substances, 
except  Group  VI,  and  prior  to  January  1, 
2001,  for  Group  VI,  no  person  may 


produce  or  (except  for  tran^pments, 
heels,  or  for  used  controlled  substances) 
import,  at  any  time  in  any  control 
period,  any  dass  I  controlled  substance 
(except  for  controlled  substances  that 
are  transformed,  or  destroyed)  in  excess 
of  the  amount  of  unexpended 
consumption  allowances  held  by  that 
person  imder  the  authority  of  this 
siibpart  at  that  time  for  that  control 
period.  Every  kilogram  of  excess 
production  or  impcMtation  (other  than 
transhipments  or  used  and  recycled 
controlled  substances)  constitutes  a 
separate  violation  of  this  subpart. 

(f)  Efiiective  January  1, 1995,  no 
person  may  import,  at  any  time  in  any 
control  period,  a  heel  of  any  class  I 
controlled  substance  that  is  greater  than 
10  percent  of  the  volume  of  the 
container  in  excess  of  the  amount  of 
imexpended  consumption  allowances, 
unexpended  destruction  credits  or 
imexpended  transformation  credits  held 
by  that  person  under  the  authority  of 
this  subpart  at  that  time  for  that  control 
period.  Every  kilogram  of  excess 
importation  constitutes  a  separate 
violation  of  this  subpart. 

(g)  Prior  to  January  1, 1996,  for  all 
Groups  of  class  I  controlled  substances, 
except  Group  VI,  and  prior  to  January  1 , 
2001,  for  Group  VI,  a  person  may  not 
use  production  allowances  to  produce  a 
quantity  of  a  class  I  controlled  substance 
unless  that  person  holds  under  the 
authority  of  this  subpart  at  the  same 
time  consumption  allowances  sufficient 
to  cover  that  quantity  of  class  I 
controlled  substances  nor  may  a  person 
use  consumption  allowances  to  produce 
a  quantity  of  class  I  controlled 
substances  unless  the  person  holds 
under  authority  of  this  subpart  at  the 
same  time  production  allowances 
sufficient  to  cover  that  quantity  of  class 

I  controlled  substances.  However,  only 
consimiption  allowances  are  required  to 
import  class  I  controlled  substances 
with  the  exception  of  transhipments, 
heels  and  used  controlled  substances. 

(h)  Every  kilogram  of  a  controlled 
substance,  and  every  controlled 
product,  imported  or  exported  in 
contravention  of  this  subpart  constitutes 
a  separate  violation  of  this  subpart,  thus 
no  person  may: 

(1)  Import  or  export  any  quantity  of  a 
controlled  substance  listed  in  Class  I, 
Group  I  or  Group  n,  in  appendix  A  to 
this  subpart  from  or  to  any  foreign  state 
not  hsted  as  a  Party  to  the  1987 
Montreal  Protocol  unless  that  foreign 
state  is  complying  vyith  the  1987 
Montreal  Protocol  (See  appendix  C, 
Annex  2  of  this  subpart); 

(2)  Import  or  export  any  quantity  of  a 
controlled  substance  Usted  in  Class  I, 
Group  ni.  Group  IV  or  Group  V,  in 


appendix  A  to  this  subpart,  bam  or  to 
any  foreign  state  not  Puty  to  the 
London  Amendments  (as  noted  in 
appendix  C,  Aimex  1,  to  this  subpart), 
tmless  that  foreign  state  is  complying 
with  the  London  Amendments  (as  noted 
in  appendix  C,  Annex  2,  to  this 
subpart);  or 

(3)  Import  a  controlled  product  from 
any  foreign  state  not  Party  to  the  1987 
Montreal  Protocol  (as  noted  in  appendix 
C,  Annex  1,  to  this  subpart),  unless  that 
foreign  state  is  complying  with  the 
Protocol  (as  noted  in  appendix  C,  Armex 
2,  to  this  subpart). 

(i)  Effective  January  1, 2003,  no 
person  may  produce  HCFC-141b  except 
in  a  process  resulting  in  its 
transformation,  use  in  a  process 
resulting  in  destruction,  or  for 
exceptions  stated  in  paragraph  (p)  of 
this  section. 

(j)  Effective  January  1,  2003,  no 
person  may  import  HCFC-141b  except 
for  use  in  a  process  resulting  in  its 
transformation,  use  in  a  process 
resulting  in  destruction,  or  for 
exceptions  stated  in  paragraph  (p)  of 
this  section. 

(k)  Effective  January  1,  2010.  no 
person  may  produce  or  consimie  (as 
defined  under  §  82.3  of  this  subpart) 
HCFC-22  or  HCFC-142b  for  any 
purpose  other  than  for  use  in  a  process 
resulting  in  their  transformation,  use  in 
a  process  resulting  in  their  destruction, 
for  use  in  equipment  manufactured 
prior  to  January  1,  2010,  or  for 
exceptions  stated  in  paragraph  (p)  of 
this  section  in  excess  of  baseline 
allowances  allocated  §  82.5(h)  and 
§  82.6(h). 

(I)  Effective  January  1,  2020.  no 
person  may  produce  or  consume  (as 
defined  under  §  82.3  of  this  subpart) 
HCFC-22  or  HCFC-142b  for  any 
purpose  other  than  for  use  in  a  process 
resulting  in  their  transformation,  use  in 
a  process  resulting  in  their  destruction 
or  for  exceptions  stated  in  paragraph  (p) 
of  this  section. 

(m)  Effective  January  1,  2015,  no 
person  may  produce  or  consimie  (as 
under  defined  under  §  82.3  of  this 
subpart)  class  II  substances  not 
previously  controlled,  for  any  purpose 
other  than  for  use  in  a  process  resulting 
in  its  transformation,  use  in  a  process 
resulting  in  their  destruction,  as  a 
refrigerant  in  equipment  manufactured 
before  January  1,  2020,  or  for  exceptions 
stated  in  paragraph  (p)  of  this  section, 
in  excess  of  baseline  production  and 
consumption  levels  defined  in  §  82.5(h) 
and  §  82.6(h). 

(n)  Effective  January  1,  2030,  no 
person  may  produce  or  consume  class  n 
substances,  for  any  purpose  other  than 
for  use  in  a  process  resulting  in  their 


UMI 
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transfonnatiOD.  um  in  a  process 
resulting  in  their  destruction,  or  for 
exceptions  stated  in  paragraph  (p)  of 
this  section. 

(o)  Effective  January  1, 1996, 
essential-use  allowances  are 
apportioned  to  a  person  for  the 
exempted  production  of  specified  class 


I  (except  class  I.  Group  VI)  controlled 
substances. 

(1)  Essential-uses  for  the  production 
of  controlled  substances  as  agreed  to  by 
the  Parties  to  the  Protocol  and  subject  to 
th&  periodic  revision  of  the  Parties  are: 

(i)  Medical  Dose  Inhalers — aerosols. 

(il)  Space  Shuttle — solvents. 


(ill)  Laboratory  and  Analytical 
Applications  (see  Appendix  G  of  this 
subpart). 

(2)  Persons  in  the  following  list  are 
allocated  essential-use  allowances  for  a 
specific  quantity  of  a  specific  class  I 
controlled  substances  for  a  specific 
essential-use  exemption: 

(i)  Metered  Dose  Inhalers — Aerosols. 


Essential  Uses  Recommendation  by  the  UNEP  Technology  and  Economic  Assessment  Panel 


Company 


Year 


Chefnical 


Quantity 
(metnc  tons) 


Metered  Dose  Inhalers 


Intemationai  Ptiarmaceutical  &  Aerosol  Cortsortiuni . 


Sterling  Wmthrop 


1996 

1997 

1996 
1997 


Space  ShuMe  Solent 


NASArTNokol 


1996 
1997 


CFC-11  

CFC-12  

CFC-114  

CFC-11  

CFC-12  

CFC-114  

CFC-12  

CFC-114  

CFC-12  

CFC-114  ._ _.. 

Methyl  Chloroform 
Mettiyi  Chloroform 


749.8 

2353.2 

314.1 

658.3 

2166.5 

311.4 

10.2 

29.6 

10.5 

31.7 


56.6 
56.8 


Laboratory  and  Analytical  Applications 


Globai  Exemption 


1996 


1997 


CFCs.  Methyl  Chloro- 
lorm.  CartXHi  Tetra- 
chloride. 

Same  


No  quantity 
specified. 


Same. 


(p)  The  following  exemptions  apply  to 
the  production  and  consumption 
restrictions  under  paragraphs  (i),  (j),  (k), 
(1),  (m)  and  (n)  of  this  section: 

(1)  Medical  Devices  (Reserved). 

(2)  Exports  to  developing  countries 
(Reserved). 


§  82.5    Apportionment  of  baseline 
production  allowances. 

Persons  who  produced  controlled 
substances  in  Group  I  or  Group  II  in 
1986  are  apportioned  baseline 
production  allowances  as  set  forth  in 
paragraphs  (a)  and  (b)  of  this  section. 
Persons  who  produced  controlled 


substances  in  Croup  III,  IV,  or  V  in  1989 
are  apportioned  baseline  production 
allowances  as  set  forth  in  paragraphs  (c). 
(d),  and  (e)  of  this  section.  Persons  who 
produced  controlled  substances  in 
Group  VI  and  VII  in  1991  are  ... 

apportioned  baseline  allowances  as  set 
forth  in  paragraphs  (f)  and  (g)  of  this 
section. 


Controlled  sut>stance 


Person 


Allowances 
(kg) 


CFC-11  

CFC-12  

CFG-113  ... 
CFC-114  ... 
CFC-115  ... 

Halon-1211 
Haion-1301 
Haton-2402 


(a)  For  Group  I  Controtod  Substances 

Allied-Signal.  Inc _ 

E.I.  DuPont  de  Nemours  &  Co . 

Elf  Atochem.  N.A  — ^ ^„„ .„;,.. 

Laroche  Chemicals „ 

/\iM©o*ot9nol,  inc  -■•■••■••»•■•■•* ••^•••^■••••••••••••^••••••••••M««*«>. 

E.I.  DuPont  de  Nemours  &  Co ~ ..............^ 

Elf  Atochem,  N.A  ^. 

Laroche  Chemicals ^ 

rMnOCr*OtQndl,  InC  >••••«•••••••••••«••••••••••••••••••••••••< 

E.I.  DuPont  de  Nemours  &  Co 

AHied-Signal.  Inc ^ „„ 

E.I.  DuPont  de  Nemours  &  Co 

E.I.  DuPont  de  Nemours  &  Co 

(b)  For  Group  II  ControNed  Substances 

Great  Lakes  Chemical  Corp 

'^'  Amencas,  inc ■...••m«.m,«...«mm.....m....m;..*..,»..... 

E.I.  DuPont  de  Nerrwurs  &  Co 

Great  Lakes  Chemical  Corp 


23.082,358 

33,830.000 

21,821,500 

12.856,364 

35.699.776 

64.849,000 

31 .089.807 

15.330.909 

21.788.866 

58,553.000 

1.488.569 

4.194.000 

4,176.000 

826.487 
2.135,484 
3,220,000 
1,766,850 
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Controlled  substance 


Person 


Allowances 
(kg) 


CFC-13 


CFC-111 
CFC-112 
CFC-211 
CFC-212 
CFC-213 
CFC-214 
CFC-215 

CFC-216 
CFC-217 


(c)  For  Group  III  ControUed  Substances 

Aled-Slgnal,  Inc 

E.I.  DuPont  de  IMemours  &  Co . 

Great  Lakes  Chemical  Coip 

Laroche  Chemicals „. : 


E.I. 
E.I. 
E.I. 
E.I. 
E.I. 


DuPont 
DuPont 
DuPont 
DuPont 
DuPont 
Hakx»rt)on 
E.I.  DuPont 
E.I.  DuPont 


de  Nemours  &  Co 
de  Nemours  &  Co 
de  f4emours&  Co 
deNemours&  Co 
deNemours&Co 

Products  Corp 

de  NenKXjrs  &  Co 
de  Nemours  &  Co 


ecu 


Methyl  Ctitoroform . 


Methyl  Bromide 


HBFC  22B1-1 


(d)  For  Group  IV  Controlled  Substances 

Akzo  Cherr»caJs,  Inc ... 

Degussa  Corporation „„..„ ^.„ „„. . , . ..™.!!.!I 

Dow  Chemical  Company.  USA  .... "IZZZZ"Z.^Z!!^. 

E.I.  DuPont  de  Nemours  &  Co : 

Hanlin Chemicals— WV,  Inc !J".""!!!!™!!"1"1™™!! 

ICI  Americas.  Inc ,. ., .... "1~". 

Occidental  Chemical  Corp „_ 

Vuk:an  Chen>icals „ „ _.. 

(e)  For  Group  V  Controlled  Substances 

Dow  Chemical  Company.  USA  

E.I.  DuPont  de  Nemours  &  Co  ...„ . .. ™.!™!!! 

PPG  Industries.  Inc  

Vuk»n  Chemicals „_ 

(f)  For  Group  Vl  Controlled  Substances 

I  Great  Lakes  Chemical  Corporation „ „ 

I  Ethyl  Corporatkjn „ [..[. 

(g)  For  Group  VII  Controlled  Substances 

I  Great  Lakes  Chemnal  Corporatk>n | 

(h)  For  Class  11  Controlled  Substances  (Reserved) 


127,125 

187331 

3,992 

56,381 

29.025 


11 

11 

11 

11 

511 

1,270 

170574 

511 

7.873,615 

26346 

18,987,747 

9,099 

219,616 

853.714 

1.059.358 

21,931.987 

168,030,117 

2 

57.450,719 

89.689,064 

19.945.788 
8.233.894 

46.211 


S  82.6    Apportionment  of  baseline 
consumption  allowances. 

Persons  who  produced,  imported,  or 
produced  and  imported  controlled 
substances  in  Group  I  or  Group  11  in 
1986  are  apportioned  chemical-specific 
baseline  consumption  allowances  as  set 


forth  in  paragraphs  (a)  and  (b)  of  this 
section.  Persons  who  produced, 
imported,  or  produced  and  imported 
controlled  substances  in  Group  III. 
Group  rv,  or  Group  V  in  1989  are 
apportioned  chemical-specific  baseline 
consiunption  allowances  as  set  forth  in 


paragraphs  (c).  (d)  and  (e)  of  tliis 
section.  Persons  who  produced, 
imported,  or  produced  and  imported 
controUed  substances  in  Group  VI  or  VII 
in  1991  are  apportioned  chemical 
specific  baseline  consumption 
allowances  as  set  forth  in  paragraphs  (0 
and  (g)  of  this  section. 


Controlled  sutistance 


Person 


Altowances 
(kg) 


CFC-11 


CFC-12 


(a)  For  Group  I  Controlled  Substances 

Allied-Signal,  Inc „ 

E.I.  DuPont  de  Nemours  &  Co 

Elf  Atochem,  N.A . 

Hoechst  Celanese  Corporatkm 

iv^i  MmencoS,  inc  ............*..-..•»........„....„.„.....„.......„„.„„.„, 

KaH-Chemie'Corporatton 

Laroche  Chemicals 

Natkmal  Refrigeranis,  Inc ..... . „ ^ 

Refricentro,  Inc „ 

Sumitomo  Corporatkyi  of  America 

AWed-Signal,  Inc 

E.I.  DuPont  de  l«4emour8  &  Co 

EN  Atochem,  |yLA ,. . 

Hoechst  Celanese  Cofporatfon 

ICI  Amerteas,  Inc 

KafrChomls  Corporation  .„_..«..»..._...........„„.„..„_....._.„ 

Laroche  Chenscats 


22.683.833 

32.064,283 

21.740,194 

185,396 

1,673,436 

82,500 

12.695,726 

693.707 

160.697 

5.800 

35.236,397 

61,098,726 

32,403.869 

138365 

1,264.980 

355,440 

16,281353 
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Conlraled  sutatanc* 


CFC-113  -., 


CFC-114 


CFC-115 


Hat0iv1211 


Halon-2402 


CFC-13 


CO. 


Msthyi  CNoroform 


Person 


Nat)onal  Refrigerarta.  Inc 

Re<rice**o,  Inc  — . 

AlUed-Signai.  Inc  . _ 

El.  DuPort  de  Nemoura  &  Co  . 

Elf  Atochafn.  N.A ...—.... 

Hotchem „, _..„. 

iCt  Amartcaa.  Inc  „.._.....^.......... 

Refricentro,  Inc  ..._ «.._. 

Sumitomo  Corp.  cH  Amartca 

Alliad-SigrMl.  Inc 

E.I.  OuPonl  de  Nemours  &  Co  . 

Elf  Atochem.  HA 

ICI  Americas,  Inc  •. 

E.I.  DuPoni  de  ftomours  &  Co  . 

Elf  Atoct>em,  N.A 

Hoechst  Celanese  Corporation 

ICI  Americas,  Inc  „.. 

Laroche  Chemicals ~. 

Refricanlro.  Inc 


Allowances 
(Kg) 


CFC-111 
CFC-112 

CFC-21 1 
CFC-212 
CFC-21 3 
CFC-^14 
CFC-21 5 

CFO-216 
CFC-21 7. 


(b)  For  Comroltad  Substances 

Elf  Atochem,  N.A _...._„ -,..m..... .......-.- 

Great  Lakes  Ctiemical  Corp 

ICI  Americas.  Inc 

Kah-Chemie  Corporation  ...»......„»»— ~.. 

E.i.  DuPont  de  Nemours  &  Co 

Ell  Atochem,  N.A  „ _... 

Great  Lakes  Chemical  Corp ^ .„...>.„ — 

r\dU~Or)OfTilO  ^^K|p(X3D0fi   •••••«••••••••••*•••••••••••••••••••■•■•■■».•••••..• 

Great  Lakes  Chemical  Corp  .— 

(c)  For  Group  III  Controlled  Substances 

AlUed-Signal,  Inc ~ ~... 

E.I.  DuPont  de  Nemours  &  Co  .„ 

EK  Atochem.  N.A  

Great  Lakes  Ctiemical  Corp  ^ 

ICI  Americas.  Inc  ..... _..... 

Laroche  Chemicals ... . .-. . .. 

National  Refrigerants,  Inc  _ ^ 

Sumrtoow  Corporatwn  of  America  _ 

TG  (USA)  Corporation 

E.I.  DuPont  de  Nemours  &  Co 

E.I.  DuPont  de  Nemours  &  Co 

E.I.  DuPont  de  Nenxjurs  &  Co _ , 

E.I.  DuPont  de  Nemours  &  Co 

E.I.  DuPont  de  Nemours  &  Co ..,............._..... 

Halocarbon  Products  Corp 

E.I.  DuPont  de  Nemours  &  Co 

E.I.  DuPont  de  Nerrxxjrs  &  Co _ 


(d)  For  Group  IV  Controlled  Substances 

Crescent  Ct>emical  Co  

Degussa  Corpofatron , 

Dow  Chemical  Company,  USA  .................................. ... 

E.I.  DuPont  de  Nemours  &  Co  .. 

Elf  Atochem,  N.A  

Hanlin  Chemicats-WV,  Inc 

Hoechst  Celanese  Corporatnn 

ICC  Chemical  Corp  

ICI  Americas.  Inc 

Occidental  Chemical  Corp 

Sumitomo  Corporatkxi  of  America 


(e)  For  Group  V  Controlled  Substances 

3V  Chemical  Corp  „ 

Actex.  Irx: - 

Atochem  North  America  ™ ......._»„...... 

Dow  Chemical  Company,  USA  „ 

E.I.  DuPont  de  Nemours  &  Co 

IBM 

ICI  Americas,  Inc  .._.._.„..;...„.................. 

Laidlaw „ ". 


2.375.384 

242.526 

18.241.928 

49,602,858 

244,908 

265.199 

2.399,700 

37385 

280,163 

1,429.582 

3.686,103 

22,880 

32,930 

2.764,109 

633.007 

8393 

2.366,351 

135,520 

27337 


411,292 

772,775 

2,116,641 

330.000 

2,772.917 

89,255 

1.744,132 

54380 

34,400 

15.900 

127,124 

158308 

3,992 

56,239 

5.855 

29,025 

16365 

5.912 

9253 

11 

11 

11 

11 

511 

1,270 

170.574 

511 


41 

56 

12.466 

8.170,561 

26,537 

103,133 

3 

1,173.723 

855,466 

497,478 

9 


3.528 

50,171 

74,355 

125,200,200 

2 

2.026 

14,179,850 

420,207 


ControNed  substance 


Person 


PPG  Industries  

Sumitomo 

TG  (USA)  Corporatton  .... 
Umtor  Ships  Service,  Inc 
Vulcan  Chemicals 


Allowances 
(Kg) 


K4ethyt  Bromide 


HBFC22B1-1 


(f)  For  Group  VI  Controlled  Substances 

Great  Lakes  Chemical  Corporation „ 

Ethyl  Corporation _ 

AmeriBrom,  Inc „ 

TriCal.  Inc  

(g)  For  Group  VII  Controlled  Substances 

Great  Lakes  Chemk^  Corporation 

(h)  For  Class  II  Controlled  Substances  (Reserved) 


45.254.115 

1354 

7373 

14.746 

70.765,072 

15314.746 

6,379,906 

3324.393 

109,225 

40.110 


§  82.7    Grant  and  phase  reduction  of  baseline  production  and  consumption  allowances  for  class  I  controlled  substances. 

For  each  control  period  specified  in  the  following  table,  each  person  is  granted  the  specified  |>ercentage  of  the 
baseline  production  and  consumption  allowances  apportioned  to  him  imder  §§  82.5  and  82.6  of  this  subpart. 


Control  period 


1994 
1995 
1996 
1997 
1998 
1999 
2000 
2001 


Class  1  sub- 
stances in 
groups  1 
and  III  (per- 
cent) 

Class  1  sub- 

Class 1  sut>- 

Class  1  sub- 

Class 1  sutv 

Class  1  sub- 

stances in 

stances  in 

stances  in 

stances  in 

stances  in 

group  II 

group  IV 
(percent) 

group  V 

group  VI 

Group  VII 

(percent) 

(percent) 

(percent) 

(percent) 

25 

0 

50 

50 

100 

100 

25 

0 

IS 

30 

100 

100 

0 

0 

0 

0 

,100 

0 

■  0 

0 

0 

0 

100 

0 

0 

0 

0 

0 

100 

0 

0 

0 

0 

0 

100 

0 

0 

0 

0 

0 

100 

0 

0 

0 

0 

0 

0 

0 

§  82.8    Grant  and  phased  reduction  of 
baseline  production  and  consumption 
allowances  for  class  II  controlled 
substances.  [Reserved] 

S  82.9    Availability  of  allowances  in 
addition  to  l>aseline  production  allowances. 

(a)  Every  person  apportioned  baseline 
production  allowances  for  class  I 
controlled  substances  under  §  82.5  (a) 
through  (e)  of  this  subpart  is  also 
granted  Article  5  allowances  equal  to: 

(1)  15  percent  of  his  baseline 
production  allowances  for  class  I,  Group 
II  controlled  substances  listed  under 

§  82.5  of  this  subpart  for  each  control 
period  beginning  January  1, 1994  until 
January  1,  2003; 

(2)  10  percent  of  his  baseline 
production  allowance  listed  for  class  I, 
Group  I,  Group  III,  Group  IV,  and  Group 
V  controlled  substances  Hsted  under 

§  82.5  of  this  subpart  for  each  control 
period  ending  before  January  1, 1996; 

(3)  15  percent  of  his  baseline 
production  allowances  for  class  I,  Group 
I,  Group  III,  Group  IV,  and  Group  V 
controlled  substances  listed  under 

§  82.5  of  this  subpart  for  each  control 
period  beginning  January  1, 1996  until 
January  1,  2006. 

(b)  Effective  January  1, 1995,  a  person 
allocated  Article  5  allowances  may 


produce  class  I  controlled  substances  for 
export  to  Article  5  countries  as  under 
§  82.11  and  transfer  Article  5  allowances 
as  under  §  82.12.  In  addition,  a  company 
may  also  increase  or  decrease  its  Article 
5  allowances  by  trading  with  another 
Party  to  the  Protocol  according  to  the 
provisions  imder  this  paragraph  of  this 
section.  A  nation  listed  in  Appendix  C 
to  this  subpart  (Parties  to  the  Montreal 
Protocol)  must  agree  either  to  transfer  to 
the  person  for  the  current  control  period 
some  amount  of  Article  5  production 
that  the  nation  is  permitted  under  the 
Montreal  Protocol  or  to  receive  from  the 
person  for  the  current  control  period 
some  amount  of  Article  5  production 
that  the  person  is  permitted  under  this 
subpart. 

(c)  Until  January  1, 1996,  a  company 
may  also  increase  or  decrease  its 
production  allowances  by  trading  with 
another  Party  to  the  Protocol  according 
to  the  provision  imder  this  paragraph  of 
this  section.  A  nation  listed  in 
Appendix  C  to  this  subpart  (Parties  to 
the  Montreal  Protocol)  must  agree  either 
to  transfer  to  the  person  for  the  current 
control  period  some  amoimt  of 
production  that  the  nation  is  permitted 
imder  the  Montreal  Protocol  or  to 
receive  from  the  person  for  the  current 


control  period  some  amount  of 
production  that  the  person  is  permitted 
under  this  subpart. 

(1)  For  trades  from  a  Party,  the  person 
must  obtain  from  the  principal 
diplomatic  representative  in  that 
nation's  embassy  in  the  United  States  a 
signed  document  stating  that  the 
appropriate  authority  within  that  nation 
has  established  or  revised  production 
limits  for  the  nation  to  equal  the  lesser 
of  the  maximiun  production  that  the 
nation  is  allowed  under  the  Protocol 
minus  the  amount  transferred,  the 
maximum  production  that  is  allowed 
imder  the  nation's  applicable  domestic 
law  minus  the  amount  transferred,  or 
the  average  of  the  nation's  actual 
national  production  level  for  the  three 
years  prior  to  the  transfer  minus  the 
production  allowances  transferred.  The 
person  must  submit  to  the 
Administrator  a  transfer  request  that 
includes  a  true  copy  of  this  document 
and  that  sets  forth  the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  identity  of  the  Party; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  type  and  level  of 
production  being  transferred;  and 


UMI 
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UMI 


(v)  The  cxmtrol  perlod(s)  to  which  the 
transfiBr  appUes. 

(2)  For  trades  to  a  Party,  a  person 
must  submit  a  transfer  request  that  sets 
forth  the  foliowing: 

(i)  The  identity  and  address  of  the 
person; 

(li)  The  identity  of  the  Party: 

(Ui)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
person  and  for  the  Party; 

(iv)  The  chemical  type  and  level  of 
Allowable  production  to  be  transferred; 
and 

(v)  The  control  period(s)  to  which  the 
transfer  applies. 

(3)  After  receiving  a  transfer  request 
that  meets  the  requirements  of 
paragraph  (b)(2)  of  this  section,  the 
Adminjustrator  may.  at  his  discretion, 
consider  the  following  factors  in 
deciding  whether  to  approve  such  a 
transfer 

(i)  Possible  creation  of  economic 
hardship; 

(ii)  Possible  effects  on  trade: 

(iii)  Potential  environmental 
implications;  and 

(iv)  The  tqlal  amount  of  unexpended 
production  allowances  held  by  United 
States  entities. 

(4)  The  Administrator  will  issue  the 
person  a  notice  either  granting  or 
deducting  production  allowances  and 
specifying  the  control  period  to  which 
the  transfer  applies,  provided  that  the 
request  meets  the  requirement  of 
paragraph  (c)(1)  of  this  section  for  trades 
from  Parties  and  paragraphs  (c)(2)  of 
this  section  for  trades  to  Parties,  unless 
the  Administrator  has  decided  to 
disapprove  the  trade  under  paragraph 
(c)(3)  of  this  section  for  trades  to  Parties. 
For  a  trade  from  a  Party,  the 
Administrator  will  issue  a  notice  that 
revises  the  allowances  held  by  the 
person  to  equal  the  unexpended 
production  allowances  held  by  the 
person  under  this  subpart  plus  the  level 
of  allowable  production  transferred 
from  the  Party.  For  a  trade  to  a  Party,  the 
Administrator  will  issue  a  notice  that 
revises  the  production  limit  for  the 
person  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount 
transferred;  or 

(ii)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount  by  which 
the  United  States  average  annual 

E reduction  of  the  controlled  substance 
sing  traded  for  the  three  years  prior  to 
the  transfer  is  less  than  the  total 
allowable  production  allowable  for  that 
substance  under  this  subpart  minus  the 
amount  transferred.  The  change  in 


allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

(5)  If  after  one  person  obtains 
approval  for  a  trade  of  allowable 
production  of  a  controlled  substance  to 
a  Party,  one  or  more  other  persons 
obtain  approval  for  trades  involving  the 
same  controlled  substance  and  the  same 
control  period,  the  Administrator  will 
issue  notices  revising  the  production 
limits  for  each  of  the  other  persons 
trading  that  controlled  substance  in  that 
control  period  to  equal  the  lesser  of: 

(i)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount 
transferred;  or 

(ii)  The  unexpended  production 
allowances  held  by  the  person  under 
this  subpart  minus  the  amount  by  which 
the  United  States  average  annual 

Eroduction  of  the  controlled  substance 
9ing  traded  for  the  three  years  prior  to 
the  transfer  is  less  than  the  total 
allowable  production  for  that  substance 
under  this  subpart  multiplied  by  the 
amount  transferred  divided  by  the  total 
amount  transferred  by  all  the  other . 
person  trading  the  same  controlled 
substance  in  the  same  control  period 
minus  the  amount  transferred  by  that 
person. 

(iii)  The  Administrator  will  also  issue 
a  notice  revising  the  production  limit 
for  each  person  who  previously 
obtained  approval  of  a  trade  of  that 
substance  in  that  control  period  to  equal 
the  unexpended  production  allowances 
held  by  the  person  under  this  subpart 
plus  the  amount  by  which  the  United 
States  average  annual  production  of  the 
controlled  substance  being  traded  for 
the  three  years  prior  to  the  transfer  is 
less  than  the  total  allowable  production 
under  this  subpart  multiplied  by  the 
amount  transferred  by  that  person 
divided  by  tite  amount  transferred  by  all 
of  the  persons  that  have  traded  that 
coatrolled  substance  in  that  control 
period.  The  change  in  production 
allowances  will  bo  effective  on  the  date 
that  the  notice  is  issued. 

(d)  Effective  January  1,  1996,  there 
will  be  no  trade  in  production  or 
consumption  allowances  with  Parties  to 
the  Protocol  for  class  I  controlled 
substances,  except  for  class  I,  Group  VI, 
methyl  bromide. 

(e)  Until  January  1, 1996,  for  all  class 
1  controlled  substances,  except  Group 
VI.  and  until  January  1.  2001,  for  class 
I,  Group  VI,  a  person  may  obtain 
production  allowances  for  that 
controlled  substance  equal  to  the 
amount  of  that  controlled  substance 
produced  in  the  United  States  that  was 
transformed  or  destroyed  within  the 
United  States  in  the  cases  where 
production  allowances  were  expended 


to  produce  such  substance  in 
accordance  with  the  provisions  of  this 
paragraph.  A  request  for  production 
allowances  under  this  section  will  be 
considered  a  request  for  consumption 
allowances  under  §  82.10(b)  of  this 
subpart. 

(1)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1,  2001,  for  class 
I,  Group  VI,  a  person  must  submit  a 
request  for  production  allowances  that 
Includes  the  following: 

(i)  The  identity  and  address  of  the 
person; 

(ii)  The  name,  quantity,  and  level  of 
controlled  substance  transformed  or  the 
name,  quantity  and  volimie  destroyed; 

(iii)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  of  the  controlled 
substance  to  the  person; 

(iv)  A  certification  that  production 
allowances  were  expended  for  the 
production  of  the  controlled  substance: 

(v)  If  the  controlled  substance  is 
transformed,  the  name,  quantity,  and 
verification  of  the  commercial  use  of  the 
resulting  chemical  transformed;  and 

(vi)  If  tl:e  controlled  substance  is 
destroyed,  the  efficiency  of  the 
destruction  process. 

(2)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1,  2001,  for  class 
I,  Group  VI,  the  Administrator  will 
review  the  information  and 
documentation  submitted  imder 
paragraph  (e)(1)  of  this  section  and  will 
assess  the  quantity  of  class  I  controlled 
substance  that  the  documentation  and 
information  verifies  was  transformed  or 
destroyed.  The  Administrator  vdll  issue 
the  person  production  allowances 
equivalent  to  the  controlled  substances 
that  the  Administrator  determines  were 
transformed  or  destroyed.  For  controlled 
substances  completely  destroyed  under 
this  rule,  the  Agency  will  grant 
allowances  equal  to  100  percent  of 
volume  intended  for  destruction.  For 
those  controlled  substances  destroyed  at 
less  than  a  98  percent  destruction 
efficiency,  the  Agency  will  grant 
allowances  commensurate  with  that 
percentage  of  destruction  efficiency  that 
is  actually  achieved.  The  grant  of 
allowances  will  be  effective  on  the  date 
that  the  notice  is  issued. 

(3)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1,  2001.  for  class 
I,  Group  VI,  if  the  Administrator 
determines  that  the  request  for 
production  allowances  does  not 
satisCactorily  substantiate  that  the 
person  transformed  or  destroyed 
controlled  substances  as  claimed,  or  that 
modified  allowances  were  not 
expended,  the  Administrator  will  issue 


a  notice  disallowing  the  request  for 
additional  production  allowances. 
Within  ten  working  days  after  receipt  of 
notification,  the  person  may  file  a  notice 
of  appeal,  with  supporting  reasons,  vdth 
the  Admmistrator.  The  Administrator 
may  affirm  the  disallowance  or  grant  an 
allowance,  as  she/he  finds  ap^Hopriate 
in  light  of  the  available  evidence.  If  no 
appeal  is  taken  by  the  tenth  day  after 
notification,  the  disallowance  will  be 
final  on  that  day. 

(f)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1,  2001,  for  class 
I,  Group  VI,  a  person  may  obtain 
production  allowances  for  that 
controlled  substance  equal  to  the 
amount  of  that  controlled  substance 
produced  in  the  United  States  that  was 
exported  to  be  transformed  or  destroyed 
within  a  Party  in  the  cases  where 
production  allowances  were  expended 
to  produce  such  substance  in 
accordance  with  the  provisions  of  this 
paragraph. 

(1)  Until  January  1, 1996.  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1,  2001,  for  class 
I,  Group  VI,  a  person  must  submit  a 
request  for  production  allowances  that 
includes  the  following: 

(i)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(iij  The  exporter's  Employer 
Identification  Number: 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
exporter  and  the  recipient; 

(iv)  The  quantity  and  type  of 
controlled  substances  exported: 

(v)  The  source  of  the  controlled 
substance  and  the  date  purchased; 

(vi)  The  date  on  which,  and  the  port 
from  which,  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(vii)  The  country  to  which  the 
controlled  substances  were  exported; 

(viii)  The  bill  of  lading  and  the 
invoice  indicating  the  net  quantity  of 
controlled  substances  shipped  and 
documenting  the  sale  of  the  controlled 
substances  to  the  purchaser  for  either 
transformation  or  destruction; 

(ix)  The  commodity  code  of  the 
controlled  substance  expKHted. 

(x)  Written  statement  bom  the 
producer  that  the  controlled  substance 
was  produced  with  expoided 
allowances. 

(2)  Until  January  1, 4996.  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1 ,  2001,  for  class 
I,  Group  VI.  the  Administrator  will 
review  the  information  and 
dociunaitation  submitted  imder 
paragraph  (iXl)  of  this  sectioa  and  will 


assess  the  quantity  of  class  I  controlled 

substance  that  the  docimientation  and 
information  verifies  was  exported  to  be 
transformed  or  destroyed.  The 
Administrator  will  issue  the  person 
production  allowances  equivalent  to  the 
controlled  substances  that  the 
Administrator  determines  were 
exported  to  be  transformed  or  destroyed. 
The  Agency  will  grant  allowances  equal 
to  100  percent  of  volume  intended  for 
destruction  or  transtormatioi).  The  grant 
of  allowances  will  be  effective  on  the 
date  that  the  notice  is  issued. 

(3)  Until  January  1. 1996,  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  l ,  2001,  for  class 
I,  Group  VI,  if  the  Administrator 
determines  that  the  documentation  for 
production  allowances  does  not 
satisfactorily  substantiate  that  the 
person  exported  for  transformation  or 
destruction  as  claimed,  the 
Administrator  will  issue  a  notice 
disallowing  the  request  for  additional 
production  allowances.  Within  ten 
working  days  after  receipt  of 
notification,  the  person  may  file  a  notice 
of  appeal,  with  supporting  reasons,  vrith 
the  Administrator.  The  Administrator 
may  afHrm  the  disallowance  or  grant  an 
allowance,  as  she/he  finds  appropriate 
in  light  of  the  available  evidence.  If  no 
appeal  is  taken  by  the  tenth  day  after 
notification,  the  disallowance  will  be 
final  on  that  day. 

(g)  Effective  January  1, 1996,  and  imtil 
January  1,  2000,  a  person  may  obtain 
destruction  or  translurmation  credits  for 
a  class  I  controlled  substance  (except 
class  I,  Group  VI)  equal  to  the  amount 
of  that  controlled  substance  produced  in 
the  United  States  thai  was  destroyed  or 
transformed  within  the  United  States  in 
cases  where  the  controlled  substance 
was  produced  for  an  emissive  use  in 
accordance  with  the  provisions  of  this 
subpart,  subtracting  an  ofEset  of  15 
percent. 

(1)  Effective  January  1. 1996,  and  imtil 
January  1, 2000.  a  person  must  submit 
a  request  for  destruction  or 
transformation  credits  that  includes  the 
following: 

(i)  The  identity  and  address  of  the 
person: 

(ii)  The  name,  quantity  and  voliune  of 
controlled  substance  destroyed  or 
transformed; 

(iii)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  or  transfer  of  the 
controlled  substance  to  the  person; 

(iv)  A  certification  of  the  previous  use 
of  the  controlled  substance: 

(v)  For  destruction  credits,  a 
certification  that  the  controlled 
substance  was  destroyed  and  a 
ceitificadtm  of  the  efficleiKy  of  the 
destruction  process;  and 


(vi)  For  transformation  credits,  an  IRS 
certificate  of  feedstock  use  or 
transfbnnati(m  (A  the  controlled 
substance. 

(2)  Effective  January  1, 1996,  and  until 
January  1, 2000,  the  Administrator  will 
issue  the  person  destriiction  or 
transformation  credits  equivalent  to  the 
class  I  controlled  substance  (except 
class  I.  Group  VI)  produced  for  emissive 
uses  that  the  Administrator  determines 
were  destroyed  or  transformed, 
subtracting  the  offset  of  15  percent  For 
controlled  substances  completely 
destroyed  imder  this  rule,  the  Agency 
will  grant  destruction  credits  equal  to 
100  percent  of  volume  destroyed  minus 
the  offset.  For  those  controlled 
substances  destroyed  at  less  than  a  98 
percent  destruction  efficiency,  the 
Agency  will  grant  destruction  credits 
commensurate  with  that  percentage  of 
destruction  efficiency  that  is  actually 
achieved  minus  the  offset.  The  grant  of 
credits  will  be  effective  on  the  date  that 
the  notice  is  issued. 

(3)  Effective  January  1, 1996,  and  until 
January  1 ,  2000,  if  the  Administrator 
determines  that  the  request  for 
destruction  or  transformation  credits 
does  not  satisfactorily  substantiate  that 
the  person  destroyed  or  transformed  a 
class  I  controlled  substance  (except 
class  I,  Group  VI)  as  claimed,  or  that  the 
controlled  substance  was  not  previously 
used  for  an  emissive  purpose,  the 
Administrator  will  issue  a  notice 
disallowing  the  request  for  additional 
destruction  or  transformation  credits. 
Within  ten  working  days  after  receipt  of 
notification,  the  person  may  file  a  notice 
of  appeal,  with  supporting  reasons,  with 
the  Administrator.  The  Administrator 
may  affirm  the  disallowance  or  grant  an 
allowance,  as  she/he  finds  appropriate 
in  light  of  the  available  evidence.  If  no 
appeal  is  taken  by  the  tenth  day  after 
notification,  the  disallowance  will  be 
final  on  that  day. 

§  82.10    AvailatMHty  of  consumption 
allowances  In  addition  to  tMseUm 
consumption  allowances. 

(a)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  Group 
VI,  and  until  January  1.  2001  for  class 
I,  Group  VI,  any  person  may  obtain,  in 
accordance  widi  the  provisions  of  this 
subsection,  consumption  allowances 
equivalent  to  the  level  of  class  I 
controlled  substances  (other  than  used 
controlled  substances  or  transhipments) 
that  the  person  has  exported  from  the 
United  Slates  and  its  territories  to  a 
Party  (as  listed  in  Appendix  C  to  this 
subpart). 

(1)  Until  January  1, 1996.  for  all  class 
I  controlled  substances,  except  Croup 
VI,  and  until  January  1,  2001  for  class 
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I,  Croup  VI,  to  receive  consumption 
allowances  in  addition  to  baseline 
consumption  allowances,  the  exporter 
of  the  class  I  controlled  substances  must 
submit  to  the  Administrator  a  request 
for  consumption  allowances  setting 
'forth  the  following: 

(i)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(ii)  The  exporter's  Employer 
Identification  Number; 

(iii)  The  names  and  telephone 
numbers  of  contact  persons  for  the 
exporter  and  the  recipient; 

(iv)  The  quantity  and  type  of 
controlled  substances  exported; 

(v)  The  source  of  the  controlled 
substance  and  the  date  purchased: 

(vi)  The  date  on  whico.  and  the  port 
from  which,  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(vii)  The  country  to  which  the 
controlled  substances  were  exported; 

(viii)  The  conunodity  code  of  the  ' 
controlled  substance  exported;  and 

(ix)  Written  statement  from  the 
producer  that  the  controlled  substance 
was  produced  with  expended 
allowances. 

(2)  The  Administrator  will  review  the 
information  and  documentation 
submitted  under  paragraph  (a)(1)  of  this 
section.  The  Administrator  will  issue 
the  exporter  contingent  consumption 
allowances  equivalent  to  the  level  of 
controlled  substances  that  the 
Administrator  determined  will  be 
exported  contingent  upon  receipt  of 
confirming  documentation. 

(3)  To  receive  the  consumption 
allowances,  the  exporter  of  the  class  I 
controlled  substances  must  submit  to 
the  Administrator  a  request  for 
consumption  allowances  including  the 
following: 

(i)  The  Dill  of  lading  and  the  invoice 
indicating  the  net  quantity  of  controlled 
substances  shipped  and  documenting 
the  sale  of  the  controlled  substances  to 
the  purchaser. 

(ii)  (Reserved) 

(4)  The  Administrator  will  assess  the 
quantity  of  controlled  substances  that 
the  dociunentation  under  paragraph 
(a)(3)  verifies  was  exported.  The 
Administrator  will  issue  the  exporter 
consumption  allowances  equivalent  to 
the  level  of  controlled  substances  that 
the  Administrator  determined  were 
exported.  The  grant  of  the  consumption 
allowances  will  be  effective  on  the  date 
the  notice  is  issued.  If  the  Administrator 
determines  that  the  confirming 
documentation  does  not  satisfactorily 
substantiate  that  the  person  exported 
controlled  substances  as  claimed  the 
Administrator  will  issue  a  notice  that 


the  consumption  allowances  are  not 
granted. 

(b)  A  person  may  obtain  consumption 
allowances  for  that  controlled  substance 
equal  to  the  amount  of  a  controlled 
substance  either  produced  in,  or 
imported  into,  the  United  States  that 
was  transformed  or  destroyed  in  the 
case  where  consumption  allowances 
were  expended  to  produce  or  import 
such  substance  in  accordance  with  the 
provisions  of  this  paragraph.  Effective 
January  1,  f996,  consumption 
allowances  will  not  be  granted  for  a 
class  I  controlled  substance  (except 
class  I,  Group  VI)  produced  in,  or 
imported  into,  the  United  States  that 
was  transformed  or  destroyed.  However, 
a  person  producing  or  importing  a 
controlled  substance  (except  class  I, 
Group  VI)  that  was  transformed  or 
destroyed  must  submit  to  the 
Administrator  the  information  described 
under  §82.13  (0(3)  (i)  and  (ii). 

(c)  A  company  may  also  increase  its 
consumption  allowances  by  receiving 
production  from  another  Party  to  the 
Protocol  for  class  I,  Group  I  through 
Group  V  and  Group  VII  controlled 
substances  until  January  1, 1996,  and  for 
class  I,  Group  VI  controlled  substances 
until  January  1,  2001.  A  nation  Usted  in 
Appendix  C  to  this  subpart  (Parties  to 
the  Montreal  Protocol)  must  agree  to 
transfer  to  the  person  for  the  current 
control  period  some  amoimt  of 
production  that  the  nation  is  permitted 
under  the  Montreal  Protocol.  For  trades 
from  a  Party,  the  person  must  obtain 
from  the  principal  diplomatic 
representative  in  that  nation's  embassy 
in  the  United  States  a  signed  document 
stating  that  the  appropriate  authority 
within  that  nation  has  established  or 
revised  production  limits  for  the  nation 
to  equal  the  lesser  of  the  maximum 
production  that  the  nation  is  allowed 
under  the  Protocol  minus  the  amount 
transferred,  the  maximum  production 
that  is  allowed  under  the  nation's 
applicable  domestic  law  minus  the 
amount  transferred,  or  the  average  of  the 
nation's  actual  national  production  level 
for  the  three  years  prior  to  the  transfer 
minus  the  production  allowances 
transferred.  The  person  must  submit  to 
the  Administrator  a  transfer  request  that 
includes  a  true  copy  of  this  document 
and  that  sets  forth  the  following: 

(1)  The  identity  and  address  of  the 
person: 

(2)  The  identity  of  the  Party. 

(3)  The  names  and  telephone  numbers 
of  contact  persons  for  the  person  and  for 
the  Party: 

(4)  The  chemical  type  and  level  of 
production  beinc  transferred;  and 

(5)  The  control  period(s)  to  which  the 
transfer  applies. 


(d)  On  the  first  day  of  each  control 
period  the  Agency  will  grant 
consumption  allowances  to  any  person 
that  produced  and  exported  a  Group  IV 
controlled  substance  in  the  baseline 
year  and  that  was  not  granted  baseline 
consumption  allowances  under  §  82.5  of 
this  subpart. 

(1)  The  number  of  consumption 
allowances  any  such  person  will  be 
granted  for  each  control  period  will  be 
equal  to  the  number  of  production 
allowances  granted  to  that  person  under 
§  82.7  for  that  control  period. 

(2)  Any  person  granted  allowances 
under  this  paragraph  must  hold  the 
same  number  of  unexpended 
consumption  allowances  for  the  control 
period  for  which  the  allowances  were 
granted  by  February  15  of  the  following 
control  period.  Every  kilogram  by  which 
the  person's  unexpended  consumption 
allowances  fall  short  of  the  amount  the 
person  was  granted  under  this 
paragraph  constitutes  a  separate 
violation. 

S  82.11    Exports  to  Article  5  Parties. 

(a)  A  person  may  produce  class  I 
controlled  substances  for  export  (not 
including  exports  resulting  in 
transformation  or  destruction,  or  used 
controlled  substances)  to  foreign  states 
listed  in  appendix  E  to  this  subpart 
(Article  5  countries)  if  apportioned 
Article  5  allowances  under  §  82.9(a). 
Upon  notification,  the  Administrator 
will  deduct  fix>m  the  person's  balance  of 
Article  5  allowances  the  amount  equal 
to  the  class  I  controlled  substance 
exported. 

(b)  A  person  must  submit  a  notice  to 
the  Administrator  of  exports  to  Article 
5  countries  (except  transhipments, 
exports  resulting  in  transformation  or 
destruction,  or  used  controlled 
substances)  at  the  end  of  the  quarter  that 
includes  the  following: 

(1)  The  identities  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(2)  The  exporter's  Employee 
Identification  Number; 

(3)  The  names  and  telephone  numbers 
of  contact  persons  for  the  exporter  and 
for  the  recipient: 

(4)  The  quantity  and  the  type  of 
controlled  substances  exported,  its 
source  and  date  purchased: 

(5)  The  date  on  which,  and  the  port 
from  which,  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories: 

(6)  The  country  to  which  the 
controlled  substances  were  exported; 

(7)  A  copy  of  the  bill  of  lading  and 
invoice  indicating  the  net  quantity 
shipped  and  doomienting  the  sale  of 


the  controlled  substances  to  the 
purchaser; 

(8)  The  commodity  code  of  the 
controlled  substance  exported;  and 

(9)  A  copy  of  the  contract  covering  the 
sale  of  the  controlled  substances  to  the 
recipient  that  contains  provisions 
forbidding  the  reexport  of  the  controlled 
substance  in  bulk  form  and  subjecting 
the  recipient  or  any  transferee  of  the 
recipient  to  liquidated  damages  equal  to 
the  resale  price  of  the  controlled 
substances  if  they  are  reexported  in  bulk 
form. 

182.12   Transfer*. 

(a)  Inter-company  transfers. 

(1)  Until  January  1, 1996,  for  all  class 
I  controlled  substances,  except  for 
Group  VI,  and  until  January  1,  2001,  for  • 
Group  VI,  any  person  ("transferor")  may 
transfer  to  any  other  person 
("transferee")  any  amount  of  the 
transferor's  consumption  allowances  or 
production  allowances  or  Article  5 
allowances,  as  follows: 

(i)  The  transferor  must  submit  to  the 
Administrater  a  transfer  claim  setting 
forth  the  following: 

(A)  The  identities  and  addresses  of 
the  transferor  and  the  transferee; 

(B)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee; 

(C)  The  type  of  allowances  or 
authorizations  being  transferred, 
including  the  names  of  the  controlled 
substances  for  which  allowances  are  to 
be  transferred; 

(D)  The  group  of  controlled 
substances  to  which  the  allowances  or 
authorizations  being  transferred 
pertains; 

(E)  The  amount  of  allowances  or 
authorizations  being  transferred; 

(F)  The  control  period(8)  for  which 
the  allowances  or  authorizations  are 
being  transferred: 

(G)  The  amount  of  unexpended 
allowances  of  the  type  and  for  the 
control  ]>eriod  being  transferred  that  the 
transferor  holds  under  authority  of  this 
subpart  us  of  the  date  the  claim  is 
submitted  to  EPA;  and 

(H)  The  amount  of  the  one  percent 
offset  sppMed  to  the  unweighted  amount 
traded  that  will  be  deducted  from  the 
transferor's  allowance  balance  (except 
for  trades  from  transformers  and 
destroyers  to  producers  or  importers  for 
the  purpose  of  allowance 
reimbursement). 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA, 
taking  into  account  any  previous 
transfers  and  any  production,  allowable 
imports  and  exports  of  controlled 
substances  reported  by  the  transferor, 
indicate  that  the  transferor  possesses,  as 


of  the  date  the  transfer  claim  is 
processed,  unexpended  allowances 
sufficient  to  cover  the  transfer  claim 
(i.e.,  the  amoimt  to  be  transferred  plus, 
in  the  case  of  transferors  of  production 
or  consumption  allowances,  one  percent 
of  that  amount).  Within  three  working 
days  of  receiving  a  complete  transfer 
claim,  the  Administrator  will  take 
action  to  notify  the  transferor  and  - 
transferee  as  follows: 

(A)  If  EPA 's  records  show  that  the 
transferor  has  sufficient  unexpended 
allowances  to  cover  the  transfer  claim, 
the  Administrator  will  issue  a  notice 
indicating  that  EPA  does  not  object  to 
the  transfer  and  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  by  the  amoimt  to  be 
transferred  plus,  in  the  case  of  transfere 
of  production  or  consxmiption 
allowances,  one  percent  of  that  amount. 
When  EPA  issues  a  no  objection  notice, 
the  transferor  and  the  transferee  may 
proceed  with  the  transfer.  However,  if 
EPA  ultimately  finds  that  the  transferor 
did  not  have  sufficient  unexpended 
allowances  to  cover  the  claim,  the 
transferor  and  transferee  will  be  held 
Uable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of,  or  in  conjunction  with!  the 
improper  transfer. 

(B)  If  EPA's  records  show  that  the 
transferor  has  insufficient  unexpended 
allowances  to  cover  the  transfer  claim, 
or  that  the  transferor  has  failed  to 
respond  to  one  or  more  Agency  requests 
to  supply  information  needed  to  make  a 
determination,  the  Administrator  will 
issue  a  notice  disallowing  the  transfer. 
Within  10  working  days  after  receipt  of 
notification,  either  party  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Administrator.  The 
Administrator  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
transfer  claim  within  the  three  working 
days  specified  in  paragraph  (a)(l)(ii)  of 
this  section,  the  transferor  and 
transferee  may  proceed  with  the 
transfer.  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
allowances  by  the  amount  to  be 
transferred  plus,  in  the  case  of  transfers 
of  production  or  consumption 
allowances,  one  percent  of  that  amount. 
However,  if  EPA  ultimately  finds  that 
the  transferor  did  not  have  sufficient 
unexpended  allowances  to  cOver  the 
claim,  the  transferor  and  transferee  will 
be  held  Uable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 


a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

(2)  Effective  January  1, 1995,  any 
person  ("transferor")  may  transfer  to 
any  other  person  ("transferee")  any 
amount  of  the  transferor's  Article  5 
allowances.  The  transfer  proceeds  as 
follows: 

(i)  The  transferor  must  submit  to  the 
Administrator  a  transfer  claim  setting 
forth  the  following: 

(A)  The  identities  and  addresses  of 
the  transferor  and  the  transferee: 

(B)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  transferee; 

(C)  The  type  of  allowances  being 
transferred,  including  the  controlled 
substances  for  which  allowances  are  to 
be  transferred: 

(D)  The  group  of  controlled 
substances  to  which  the  allowances 
being  transferred  pertains; 

(E)  The  amount  of  Article  5 
allowances  being  transferred; 

(F)  The  control  period(s)  for  which 
the  Article  5  allowances  are  being 
transferred;  and 

(G)  The  amount  of  unexpended 
Article  5  allowances  for  the  control 
period  being  transferred  that  the 
transferor  holds  under  authority  of  this 
subpart  as  of  the  date  the  claim  is 
submitted  to  EPA. 

(H)  The  amount  of  the  one-percent 
offset  applied  to  the  unweighted  amount 
traded  that  will  be  deducted  from  the 
transferor's  balance. 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA. 
taking  into  account  any  previous 
transfers  and  any  production  of 
controlled  substances  reported  by  the 
transferor,  indicate  that  the  transferor 
possesses,  as  of  the  date  the  transfer 
claim  is  processed,  unexpended  Article 
5  allowances  sufficient  to  cover  the 
transfer  claim.  Within  three  working 
days  of  receiving  a  complete  transfer 
claim,  the  Administrator  will  take 
action  to  notify  the  transferor  and      * 
transferee  as  follows: 

(A)  If  EPA's  records  show  that  the 
transferor  has  sufficient  unexpended 
Article  5  allowances  to  cover  the 
transfer  claim  the  Administrator  will 
issue  a  notice  indicating  that  EPA  does 
not  object  to  the  transfer  and  will  reduce 
the  transferor's  balance  of  unexpended 
Article  5  allowances  by  the  amount  to 
be  transferred.  When  EPA  issues  a  no 
objection  notice,  the  transferor  and  the 
transferee  may  proceed  with  the 
transfer.  However,  if  EPA  ultimately 
finds  that  the  transferor  did  not  have 
sufficient  unexpended  Article  5 
allowances  to  cover  the  claim,  the 
transferor  and  transferee  will  be  held 
liable  for  any  violations  of  the 
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regulations  of  this  subpart  that  occur  as 
a  result  of.  or  in  confunction  with,  the 
improper  transfer. 

(B)  u  EPA's  records  show  that  the 
transfsror  has  insufficient  unexpended 
Article  5  allowances  to  cover  the 
transfer  claim .  or  that  the  transferor  has 
failed  to  respond  to  one  or  more  Agency 
requests  to  supply  information  needed 
to  make  a  determination,  the 
Administrator  will  issue  a  notice 
disallowing  the  transfer.  Within  10 
working  days  after  receipt  of 
notification,  either  party  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Administrator.  The 
Administrator  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
transfer  claim  within  the  three  working 
days  specified  in  paragraph  (a)(2Kii)  of 
this  section,  the  transferor  and 
transferee  may  proceed  with  the 
transfer.  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
Article  5  allowances  by  the  amount  to 
be  transferred.  However,  if  EPA 
ultimately  finds  that  the  transferor  did 
not  have  sufficient  unexpended 
allowances  to  cover  the  claim,  the 
transferor  and  transferee  will  be  held 
liable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of.  or  in  conjunction  with,  the 
improper  Iransfsr. 

(3)  Effective  )anuary  1. 1996.  any 
person  ("transferor")  may  transfer  to 
any  other  person  ("transferee")  any 
amount  of  the  transferor's  destruction 
credits  or  transformation  credits.  The 
-  typo  of  credit  lecelved  by  the  transferee 
in  a  transfer  are  the  same  type  of  credits 
transferred  by  the  transferor.  The 
transfior  proceeds  as  follows: 

(i)  The  transferor  must  submit  to  the 
Administrator  a  transfer  claim  setting 
forth  the  following: 

(A)  The  identities  and  addresses  of 
the  transferor  and  the  transferee: 

(B)  The  name  and  telephone  numbers 
of  contact  persons  for  the  transferor  and 
the  tiaosferee: 

(C)  The  type  of  credits  being 
transferred,  including  the  names  of  the 
controlled  substances  for  which  credits 
are  to  be  transferred: 

(D)  The  group  of  controlled 
substances  to  which  the  credits  being 
transferred  pertains: 

(E)  The  amount  of  destruction  credits 
or  transformation  credits  being 
transferred; 

(F)  The  control  period(s)  for  which 
the  destruction  credits  or  transformation 
credits  are  being  transferred; 


(G)  The  amount  of  unexpended 
destruction  credits  or  transfomurtton 
credits  for  the  control  period  being 
transfBTred  that  the  transferor  holds 
under  authority  of  this  subpart  as  of  the 
date  the  claim  is  submitted  to  EPA:  and 

fH)  The  amount  of  the  one-percent 
offset  applied  to  the  unweighted  amount 
traded  that  will  be  deducted  from  the 
transferor's  balance. 

(ii)  Hm  Administrator  tvill  determine 
whether  the  records  maintained  by  EPA. 
taking  into  account  any  previous 
transfers  and  any  production  of 
controlled  substances  reported  by  the 
transferor,  indicate  that  the  transferor 
posMSsas.  as  of  the  date  the  transfer 
claim  is  processed,  unexpended 
destruction  credits  or  transformation 
credits  sufficient  to  cover  the  transfer 
claim  (Le..  the  amount  to  be  transferred 
plus  one  percent  of  that  amount). 
Within  three  working  days  of  receiving 
a  complete  transfer  claim,  the 
Administrator  will  take  action  to  notify 
the  transferor  and  transferee  as  follows: 

(A)  If  EPA's  records  show  that  the 
transferor  has  sufficient  unexpended 
destruction  credits  or  transformation 
credits  to  cover  the  transfer  claim  the 
Administrator  will  issue  a  notice 
indicating  that  EPA  does  not  object  to 
the  transfer  and  will  reduce  the 
transferor's  balance  of  vmexpended  or 
credits  by  the  amount  to  be  transferred 
plus  one  percent  of  that  amount  When 
EPA  issues  a  no  objection  notice,  the 
transferor  and  the  transferee  may 
proceed  with  the  transfer.  However,  if 
EPA  ultimately  finds  that  the  transferor 
did  not  have  sufiicient  unexpended 
credits  to  cover  the  claim,  the  transferor 
and  transferee  will  be  held  liable  for  any 
violations  of  the  regulations  of  this 
subpart  that  occur  as  a  result  of.  or  in 
conjunction  with,  the  improper  transfer. 

(B)  If  EPA's  records  show  that  the 
transferor  has  insufficient  unexpended 
destruction  credits  or  transformation 
credits  to  cover  the  transfer  claim,  or 
that  the  transferor  has  failed  to  respond 
to  one  or  more  Agency  requests  to 
supply  information  needed  to  make  a 
determination,  the  Administrator  will 
issue  a  notice  disallowing  the  transfer. 
Within  10  working  days  after  receipt  of 
notification,  either  party  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Administrator.  The 
Administrator  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
transfer  claim  within  the  three  working 
days  specified  in  paragraph  (a)(2)(U)  of 
this  section,  the  transferor  and 


transferee  may  proceed  with  the 
transfer.  EPA  will  reduce  the 
transferor's  balance  of  unexpended 
destruction  credits  or  transformation 
credits  by  the  amount  to  be  transferred 
plus  one  percent  of  that  amount. 
However,  if  EPA  ultimately  finds  that 
the  transferor  did  not  have  sufficient 
unexpended  credits  to  cover  the  claim, 
the  transferor  and  transferee  will  be 
held  liable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of,  or  in  conjunction  with,  the 
improper  transfer. 

(0)  Inter-pollutant  conversions. 

(1)  Until  January  1,  1996.  for  all  class 
I  controlled  substances,  except  Group 
VI.  and  until  January  1. 2001  for  Group 
VI.  any  person  ("convertor")  may 
convert  consumption  allowances  or 
production  allowances  for  one  ciass  I 
controlled  substance  to  the  same  type  of 
allowance  for  {mother  class  I  controlled 
substance  within  the  group  of  controlled 
substances  as  the  first  as  follows: 

(i)  The  convertor  must  submit  to  the 
Administrator  a  conversion  claim 
settingforth  the  following:  ^ 

(A)  The  identity  and  address  of  the 
convertor; 

(B)  The  name  and  telephone  number 
of  a  contact  person  for  the  convertor; 

(C)  The  type  of  allowances  being 
converted,  including  the  names  of  the 
controlled  substances  for  which 
allowances  are  to  be  converted; 

(D)  Tho  group  of  controlled 
substances  to  which  the  allowances 
being  converted  pertains; 

(E)  The  amount  and  type  of 
allowances  to  be  converted; 

(FJ  The  amount  of  allowances  to  be 
subtracted  from  the  converter's 
unexpended  allowances  for  the  first 
controlled  substance,  to  be  equal  to  101 
percent  of  the  amount  of  allowances 
converted; 

(G)  The  amount  of  allowances  or  to  be 
added  to  the  converter's  unexpended 
allowances  for  the  second  controlled 
substance,  to  be  equal  to  the  amount  of 
allowances  for  the  first  controlled 
substance  being  converted  multiplied  by 
the  quotient  of  the  ozone  depletion 
factor  of  the  first  controlled  substance 
divided  by  the  ozone  depletion  factor  of 
the  second  controlled  substance,  as 
listed  in  Appendix  A  to  this  subpart; 

(H)  The  control  period(s)  for  which 
the  allowances  are  being  converted;  and 

(I)  The  amount  of  unexpended 
allowances  or  authorizations  of  the  type 
and  for  the  control  period  being 
converted  that  the  converter  holds 
under  authority  of  this  subpart  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA, 
taking  into  account  any  previous 


conversions,  any  transfers,  and  any 
production,  imports  (not  including 
transshipments,  or  used  controlled 
substances),  or  exports  (not  including 
transshipments,  or  used  controlled 
substances)  of  controlled  substances 
reported  by  the  convertor,  indicate  that 
the  convertor  possesses,  as  of  the  date 
the  conversion  claim  is  processed, 
imexpended  allowances  sufficient  to 
cover  the  conversion  claim  (i.e.,  the 
amount  to  be  converted  plus,  in  the  case 
of  conversions  of  production  or 
consumption  allowances,  one  percent  of 
that  amount).  Within  three  working 
days  of  receiving  a  complete  conversion 
claim,  the  Administrator  will  take 
action  to  notify  the  convertor  as  follows: 

(A)  If  EPA's  records  show  that  the 
convertor  has  sufficient  unexpended 
allowances  to  cover  the  conversion 
claim  the  Administrator  will  issue  a 
notice  indicating  that  EPA  does  not 
object  to  the  conversion  and  will  reduce 
the  converter's  balance  of  unexpended 
allowances  by  the  amount  to  be 
converted  plus,  in  the  case  of 
conversions  of  production  or 
consiunption  allowances,  one  percent  of 
that  amount.  When  EPA  issues  a  no 
objection  notice,  the  convertor  may 
proceed  with  the  conversion.  However, 
if  EPA  ultimately  finds  that  the 
convertor  did  not  have  sufficient 
unexpended  allowances  to  cover  the 
claim,  the  convertor  will  be  held  liable 
for  any  violations  of  the  regulations  of 
this  subpart  that  occur  as  a  result  of,  or 
in  conjunction  with,  the  improper 
conversion. 

(B)  If  EPA's  records  show  that  the 
convertor  has  insufficient  unexpended 
allowances  to  cover  the  conversion 
claim,  or  that  the  convertor  has  failed  to 
respond  to  one  or  more  Agency  requests 
to  supply  information  needed  to  make  a 
determination,  the  Administrator  will 
issue  a  notice  disallowing  the 
conversion.  Within  10  working  days 
after  receipt  of  notification,  the 
convertor  may  file  a  notice  of  appeal, 
with  supporting  reasons,  with  the 
Administrator.  The  Administrator  may 
affirm  or  vacate  the  disallowance.  If  no 
appeal  is  taken  by  the  tenth  working  day 
after  notification,  the  disallowance  shall 
be  final  on  that  day. 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
conversion  claim  within  the  three 
working  days  specified  in  paragraph 
(b)(2)  of  this  section,  the  convertor  may 
proceed  with  the  conversion.  EPA  will 
reduce  the  converter's  balance  of 
unexpended  allowances  by  the  amount 
to  be  converted  plus,  in  the  case  of 
conversions  of  production  or 
consiunption  allowances,  one  percent  of 
that  amount.  However,  if  EPA 


ultimately  finds  that  the  convertor  did 
not  have  sufficient  imexpended 
allowances  to  cover  the  claims,  the 
convertor  will  be  held  liable  for  any 
violations  of  the  regulations  of  this 
subpart  that  occui  as  a  result  of,  or  in 
conjunction  with,  the  improper 
conversion. 

(2)  Effective  January  1, 1995,  any 
person  ("convertor")  may  convert 
Article  5  allowances  for  one  class  I 
controlled  substance  to  the  same  type  of 
allowance  for  another  class  I  controlled 
substance  within  the  same  Group  of 
controlled  substances  as  the  first,  as 
follows: 

(i)  The  convertor  must  submit  to  the 
Administrator  a  conversion  claim 
setting  forth  the  following: 

(A)  The  identity  and  address  of  the 
convertor; 

(B)  The  name  and  telephone  niunber 
of  a  contact  person  for  the  convertor; 

(C)  The  type  of  Article  5  allowances 
being  converted,  including  the  names  of 
the  controlled  substances  for  which 
allowances  are  to  be  converted; 

(D)  The  group  of  controlled 
substances  to  which  the  Article  5 
allowances  being  converted  pertains; 

(E)  The  amount  and  type  of 
allowances  to  be  converted; 

(F)  The  amount  of  allowances  to  be 
subtracted  ft'om  the  converter's 
unexpended  allowances  for  the  first 
controlled  substance,  to  be  equal  to  101 
percent  of  the  amount  of  allowances 
converted. 

(G)  The  amoimt  of  Article  5 
allowances  to  be  added  to  the 
converter's  unexpended  allowances  for 
the  second  controlled  substance,  to  be 
equal  to  the  amount  of  allowances  for 
the  first  controlled  substance  being 
converted  multiplied  by  the  quotient  of 
the  ozone  depletion  factor  of  the  first 
controlled  substance  divided  by  the 
ozone  depletion  factor  of  the  second 
controlled  substance,  as  fisted  in 
Appendix  A  to  this  subpart. 

(H)  The  control  period(s)  for  which 
the  Article  5  allowances  are  being 
converted;  and 

(I)  The  amoimt  of  unexpended  Article 
5  allowances  for  the  control  period 
being  converted  that  the  convertor  holds 
under  authority  of  this  subpart  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA, 
taking  into  account  any  previous 
conversions,  any  transfers,  and  any 
production,  or  exports  of  controlled 
substances  reported  by  the  convertor, 
indicate  that  the  convertor  possesses,  as 
of  the  date  the  conversion  claim  is 
processed,  unexpended  Article  5 
allowances  sufficient  to  cover  the 
conversion  claim.  Within  three  working 


days  of  receiving  a  complete  conversion 
claim,  the  Administrator  will  take 
action  to  notify  the  convertor  as  follows: 

(A)  If  EPA's  records  show  that  the 
convertor  has  sufficient  unexpended 
Article  5  allowances  to  cover  the 
conversion  claim  the  Administrator  will 
issue  a  notice  indicating  that  EPA  does 
not  object  to  the  conversion  and  will 
reduce  the  converter's  balance  of 
imexpended  allowances  by  the  amount 
to  be  converted.  When  EPA  issues  a  no 
objection  notice,  the  convertor  may 
proceed  with  the  conversion.  However, 
if  EPA  ultimately  finds  that  the 
convertor  did  not  have  sufficient 
unexpended  Article  5  allowances  to 
cover  the  claim,  the  convertor  will  be 
held  liable  for  any  violations  of  the 
regulations  of  this  subpart  that  occur  as 
a  result  of,  or  in  conjunction  with,  the 
improper  conversion. 

(B)  If  EPA's  records  show  that  the 
convertor  has  insufficient  unexpended 
Article  5  allowances  to  cover  the 
conversion  claim,  or  that  the  convertor 
has  failed  to  respond  to  one  or  more 
Agency  requests  to  supply  information 
needed  to  make  a  determination,  the 
Administrator  will  issue  a  notice 
disallowing  the  conversion.  Within  10 
working  days  after  receipt  of 
notification,  the  convertor  may  file  a 
notice  of  appeal,  with  supporting 
reasons,  with  the  Administrator.  The 
Administrator  may  affirm  or  vacate  the 
disallowance.  If  no  appeal  is  taken  by 
the  tenth  working  day  after  notification, 
the  disallowance  shall  be  final  on  that 
day. 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
conversion  claim  within  the  three 
working  days  specified  in  paragraph 
(b)(2)(ii)  of  this  section,  the  convertor 
may  proceed  with  the  conversion.  EPA 
will  reduce  the  converter's  balance  of 
unexpended  allowances  by  the  amount 
to  be  converted.  However,  if  EPA 
ultimately  finds  that  the  convertor  did 
not  have  sufficient  unexpended 
allowances  to  cover  the  claims,  the 
convertor  will  be  held  liable  for  any 
violations  of  the  regulations  of  this 
subpart  that  occur  as  a  result  of,  or  in 
conjunction  with,  the  improper 
conversion. 

(3)  Effective  January  1,  1996,  any 
person  ("convertor")  may  convert 
destruction  and/or  transformation 
credits  for  one  class  I  controlled 
substance  to  the  same  type  of  credits  for 
another  class  I  controlled  substance 
within  the  same  group  of  controlled 
substances  as  the  first  as  follows: 

(i)  The  convertor  must  submit  to  the 
Administrator  a  conversion  claim 
setting  forth  the  following: 
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(A)  The  tdeatlty  and  addiMS  of  the 
convertor. 

(B)  The  naoM  and  telephone  number 
of  a  contact  person  (or  the  convortor. 

(C)  The  type  of  deatniction  and/ or 
transformation  credits  being  converted, 
including  the  names  of  the  controlled 
subetanoM  for  which  credits  are  to  be 
converted: 

(D)  The  group  of  controlled 
substances  to  which  the  destruction 
and/or  transformation  credits  being 
converted  pertains; 

(E)  The  amount  and  type  of  credits  to 
be  converted: 

(F)  The  amount  of  credits  to  be 
subtracted  from  the  convenor's 
unexpended  credits  for  the  first 
controlled  wihitMirr  to  be  equal  to  101 
percent  of  the  anount  of  credits 
converted: 

(C)  The  amoimt  of  destruction  and/or 
transformation  credits  to  be  added  to  the 
convertor's  unexpended  credit*  for  the 
second  controlled  substance,  to  be  equal 
to  the  amount  of  credits  for  the  first 
controlled  substance  being  converted 
multiplied  by  the  quotient  of  the  ozone 
depletion  Eactor  of  the  first  controlled 
sulMtance  divided  by  the  ozone 
depletion  factor  of  the  second  controlled 
substance,  as  listed  in  Appendix  A  to 
this  subpart. 

(H)  The  control  period(s)  for  which 
tho  destruction  and/ur  transformation 
credits  are  being  converted:  and 

(I)  The  amount  of  unexpended 
destruction  and/or  transformation 
credits  for  the  control  period  being 
converted  that  the  convertor  holds 
under  authority  of  this  subpart  as  of  the 
date  the  claim  is  submitted  to  EPA. 

(ii)  The  Administrator  will  determine 
whether  the  records  maintained  by  EPA. 
taking  into  account  any  previous 
conversions,  any  transfers,  and  any 
production,  imports  (not  including 
transhipments,  or  used  controlled 
substances),  or  exports  (not  including 
transhipments,  exports  for  destruction 
or  transformation,  or  used  controlled 
substances)  of  controlled  substances 
reported  by  the  convertor.  indicate  that 
the  convertor  possesses,  as  of  the  date 
the  conversion  claim  is  processed, 
imexpended  destruction  and/or 
transformation  credits  sufficient  to 
cover  the  conversion  claim  (i.e..  the 
amount  to  be  converted  plus  one 
percent  of  that  amount).  Within  three 
working  deys  of  receiving  a  complete 
conversion  claim,  the  Administrator 
will  take  action  to  notify  the  convertor 
as  follows: 

(A)  If  EPA's  records  show  that  the 
convertor  has  sufficient  unexpended 
destruction  and/or  transformation 
credits  to  cover  the  conversion  claim  the 
Adminfatielor  tvill  issue  a  notice 


indicating  that  EPA  does  not  obtact  to 
the  conversion  and  will  reduce  the 
convertor's  balance  of  unexpended 
credits  by  the  amount  to  be  converted 
plus  one  percent  of  that  amount  When 
EPA  iaauea  a  no  objection  notice,  the 
convertor  may  proceed  «vith  the 
conversion.  However,  if  EPA  ultimately 
finds  that  the  convertor  did  not  have 
sufficient  unexpended  destruction  and/ 
or  transformation  credits  to  cover  the 
claim,  the  convertor  will  be  held  liable 
for  any  violations  of  the  regulations  of 
this  subpart  that  occur  as  a  result  of.  or 
in  conjunction  writh.  the  improper 
conversion. 

(B)  If  EPA's  records  show  that  the 
convertor  has  insufficient  unexpended 
destruction  and/or  transformation 
credits  to  cover  the  conversion  claim,  or 
that  the  convertor  has  failed  to  respond 
to  one  or  more  Agency  requests  to 
supply  information  needed  to  make  a 
determination,  the  Administrator  will 
issue  a  notice  disallowing  the 
conversion.  Within  10  working  days 
^fter  receipt  of  noUncation.  the 
convertor  may  file  a  notice  of  appeal, 
with  suppKirting  reasons,  with  the 
Administrator.  The  Administrator  may 
affirm  or  vacate  the  disallowance.  If  no 
appeal  is  taken  by  the  tenth  working  day 
after  notification,  the  disallowanco  shall 
be  final  on  that  day.  '*' 

(iii)  In  the  event  that  the 
Administrator  does  not  respond  to  a 
conversion  claim  within  the  three 
working  days  specified  in  paragraph 
(b)(2)  of  this  section,  the  convertor  may 
proceed  with  the  conversion.  EPA  will 
reduce  the  convertor's  balance  of 
unexpended  destruction  and/or 
transformation  credits  by  the  amount  to 
bo  converted  plus  one  percent  of  that 
amount  However,  if  EPA  ultimately 
finds  that  the  convertor  did  not  have 
sufficient  unexpended  destruction  and/ 
or  transfomiiition  credits  to  cover  the 
claims,  the  convertor  will  be  hold  liable 
for  any  violations  of  the  regulations  of 
this  subpart  that  occur  as  a  result  of,  or 
in  conjunction  with,  the  improper 
conversion. 

(3)  Effective  January  1,  1995.  and  for 
every  control  period  thereafter,  inter- 
poUutant  trades  will  be  permitted 
during  the  45  days  after  the  end  of  a 
control  period. 

(c)  Inter-company  transfers  and  Inter- 
pollutant  conversions. 

(1)  Until  January  1, 1996.  if  a  person 
requests  an  inter-company  transfer  and 
an  inter-pollutant  conversion 
simultaneously,  the  amount  subtracted 
from  the  convertor-transferor's 
unexpended  allowances  for  the  first 
controlled  substance  will  be  equal  to 
101  percent  of  the  amount  of  allowances 
converted  and  transferred  in  the  case  of 


transfer-conversions  of  production  or 
consumptioo  allowances. 

(2)  Effective  January  1. 1995.  If  a 
person  requests  an  inter-company 
transfer  and  an  inter-pollutant 
conversion  simultaneously,  the  amount 
subtracted  from  the  converter- 
transferor's  unexpended  Article  5 
allowances  for  the  first  controlled 
substance  will  be  equal  to  101  percent 
of  the  amount  of  Article  5  allowances 
converted  and  transferred  in  the  case  of 
transfer-conversions  of  Article  5 
allowances. 

(3)  Effective  January  1.  1996.  if  a 
person  requests  an  inter-company 
transfer  and  an  inter-pollutant 
conversion  simultaneously,  the  amount 
subtracted  from  the  convertor- 
transferor's  unexpended  destruction 
and/or  transformation  credits  for  the 
first  controlled  substance  will  be  equal 
to  101  percent  of  the  amount  of 
destruction  and/or  transformation 
credits  converted  and  transferred  in  the 
case  of  transfer-conversions  of 
destruction  and/or  transformation 
credits  allowances. 

$  82. 1 3    Record-keeping  and  reporting 
requirements. 

(a)  Unless  otherwise  specified,  the 
recordkeeping  and  reporting 
requirements  set  forth  in  this  section 
take  effect  on  January  1, 1995. 

(b)  Reports  and  records  required  by 
this  section  may  be  used  for  purposes  of 
compliance  determinations.  These 
requirements  are  not  intended  as  a 
limitation  on  the  use  of  other  evidence 
admissible  under  the  Federal  Rules  of 
Evidence. 

(c)  Unless  otherwise  specified,  reports 
required  by  this  section  must  be  mailed 
to  the  Administrator  within  45  days  of 
the  end  of  the  applicable  reporting 
period. 

(d)  Records  and  copies  of  reports 
required  by  this  section  must  be 
retained  for  three  years. 

(e)  In  reports  required  by  this  section, 
quantities  of  controlled  substances  must 
be  stated  in  terms  of  kilograms. 

(f)  Every  person  ("producer")  who 
produces  class  I  controlled  substances 
during  a  control  period  must  comply 
with  the  following  recordkeeping  and 
reporting  requirements: 

(1)  Within  120  days  of  November  10. 
1994,  or  %vithin  120  days  of  the  date  that 
a  producer  first  produces  a  class  I 
controlled  substance,  whichever  is  later. 
every  producer  who  has  not  already 
done  so  must  submit  to  the 
Administrator  a  report  describing: 

(i)  The  method  by  which  the  producer 
in  practice  measures  daily  quantities  of 
controlled  substances  produced: 


(ii)  Conversion  factors  by  which  the 
dally  records  as  currently  maintained 
can  be  converted  into  kilograms  of 
coDtioUed  substances  produced. 
Including  any  constants  or  asstuiptions 
used  in  making  those  calculations  (e.g.. 
tank  specifications,  ambient  ^ 

temperature  or  pnessure,  density  of  the 
controlled  substance): 

(iii)  Internal  accounting  procedures 
for  determining  plant-wide  production; 

(iv)  The  Quantity  of  any  hi^tive  losses 
accounted  for  in  the  production  figures; 
and 

(v)  The  estimated  percent  efficiency  of 
the  production  process  for  the 
controlled  substance. 

Within  60  days  of  any  change  in  the 
measurement  procedures  or  the 
information  specified  in  the  above 
report,  the  producer  must  submit  a 
report  specifying  the  revised  data  or 
procedures  to  the  Administrator. 

(2)  Every  producer  of  a  class  I 
controlled  substance  during  a  control 
period  must  maintain  the  followring 
records: 

(i)  Dated  records  of  the  quantity  of 
odch  controlled  substance  produced  at 
each  facilitv; 

(ii)  Dated  records  of  the  quantity  of 
controlled  substances  produced  for  use 
in  processes  that  result  in  their 
transformation  or  for  use  in  processes 
that  result  in  their  destruction  and 
quantity  sold  for  use  in  processes  that 
result  in  their  transformation  or  for  use 
in  processes  that  result  in  their 
destruction: 

(iii)  Dated  records  of  tlie  quantity  of 
controlled  substances  produced  for  an 
essential-use; 

(iv)  Dated  records  of  the  quantity  of 
controlled  substances  produced  with 
expended  destruction  and/or 
transformation  credits: 

(v)  Copies  of  invoices  or  receipts 
documenting  sale  of  controlled 
substance  for  use  in  processes  resulting 
in  their  transformation  or  for  use  in 
processes  resulting  in  destruction; 

(vi)  Dated  records  of  the  quantity  of 
each  controlled  substance  used  at  each 
facility  as  feedstocks  or  destroyed  in  the 
manufacture  of  a  controlled  substance 
or  in  the  manufacture  of  any  other 
substance,  and  any  controlled  substance 
introduced  into  the  production  process 
of  the  same  controlled  substance  at  each 
facility; 

(vii)  Dated  records  identifying  the 
quantity  of  each  chemical  not  a 
controlled  substance  produced  Mrithin 
each  facihty  also  producing  one  or  more 
controlled  substances; 

(viii)  Dated  records  of  the  quantity  of 
raw  materials  and  feedstock  chemicals 
used  at  each  facility  for  the  production 
of  controlled  substances; 


(ix)  Dated  records  of  the  shipments  of 
each  controlled  substance  produced  at 
each  plant; 

(x)  ilie  quantity  of  ocmtroUed 
substances,  the  date  received,  and 
names  and  addresses  of  the  source  of 
recyclable  or  recoverable  materials 
containing  controlled  substances  which 
are  recovered  at  each  plant; 

(xi)  Records  of  the  date,  the  controlled 
substance,  and  the  estimated  quantity  of 
any  spill  or  release  of  a  controlled 
substance  that  equals  or  exceeds  100 
pounds; 

(xii)  For  transformation  or  destruction 
in  the  United  States,  copies  of  IRS 
certification  that  the  controlled 
substance  will  be  transformed  or  of  the 
verification  that  it  will  be  destroyed:  for 
transformation  or  destruction  outside 
the  United  States,  a  copy  of  all  sales 
contracts  certifying  that  the  controlled 
substance  that  was  exported,  by  the 
producer  or  another  U.S.  company,  to  a 
Party  to  the  Protocol,  will  be 
transformed  or  destroyed  in  cases  when 
production  and  consumption 
allowances  were  not  expended; 

(xiii)  Written  verifications  that 
essential-use  allowances  were  conveyed 
to  the  producer  for  the  production  of 
specified  quantities  of  a  specific 
controlled  substance  that  will  only  be 
used  for  the  named  essential-use;  and 

(xiv)  Written  verifications  from  a  U.S. 
purchaser  that  the  controlled  substance 
was  exported  to  an  Article  5  country  in 
cases  when  Article  5  allowances  were 
expended  during  production. 

(3)  For  each  quarter,  each  producer  of 
a  class  I  controlled  substance  must 
provide  the  Administrator  with  a  report 
containing  the  following  information: 

(i)  The  production  by  company  in  that 
quarter  of  each  controlled  substance, 
specifying  the  quantity  of  any  controlled 
substance  used  in  processing,  resulting 
in  its  transfonnation  by  the  producer, 

(ii)  The  amount  of  production  for  use 
in  processes  resulting  in  destruction  of 
controlled  substances  by  the  producer; 

(iii)  The  levels  of  production 
(expended  allowances)  for  each 
controlled  substance: 

(iv)  The  producer's  total  of  expended 
and  unexpended  production 
allowances,  consumption  allowances. 
Article  5  allowances,  essential-use 
allowances  and  destruction  and/or 
transformation  credits  at  of  the  end  of 
that  quarter; 

(v)  The  quantity  of  recyclable  and 
recoverable  materials  received 
containing  the  controlled  substances 
which  are  recovered; 

(vi)  The  amount  of  controlled 
substance  sold  or  transferred  during  the 
quarter  to  a  person  other  than  the 
producer  for  use  in  processes  resulting 


in  its  transfonnation  or  eventiial 
destruction: 

(vii)  Internal  Revenue  Service 
Certificates  in  the  case  of 
transformation,  ot  the  purchaser's 
destruction  verification  in  the  case  of 
destruction,  showing  that  the  purchaser 
or  recipient  of  a  controlled  substance 
intends  to  either  transform  or  destroy 
the  controlled  substance; 

(viii)  A  list  of  the  essential-use 
allowance  bolder  and/or  laboratory  from 
whom  orders  were  placed  and  the 
quantity  of  specific  essential-use 
controlled  substances  requested  and 
produced; 

(ix)  A  list  of  U.S.  purchasers  of 
controlled  substances  that  exported  to 
an  Article  5  coimtry  in  cases  when 
Article  5  allowances  were  expended 
during  production;  and 

(x)  A  list  of  the  quantities  and  names 
of  controlled  substances  exported,  by 
the  producer  and  or  by  other  U.S. 
companies,  to  a  Party  to  the  Protocol 
that  will  be  transformed  or  destroyed 
and  therefore  were  not  produced 
expending  production  or  consumption 
allowances. 

(4)  For  any  person  who  fails  to 
maintain  the  records  required  by  this 
paragraph,  or  to  submit  the  report 
required  by  this  paragraph,  the 
Administrator  may  assume  that  the 
person  has  produced  at  full  capacity 
during  the  period  for  which  records 
were  not  kept,  for  purposes  of 
determining  whether  the  person  has 
violated  the  prohibitions  at  §82.4  of  this 
subpart. 

(g)  Importers  of  class  I  controlled 
substances  during  a  control  period  must 
comply  with  record-keeping  and 
reporting  requirements  specified  in  this 
subsection. 

(1)  Recordkeeping — Importers.  Any 
importer  of  a  class  I  controlled 
substance  (including  used,  recycled  and 
reclaimed  controlled  substances)  must 
maintain  the  following  records: 

(i)  The  quantity  of  each  controlled 
substance  imported,  either  alone  or  in 
mixtures,  including  the  percentage  of 
each  mixture  which  consists  of  a 
controlled  substance: 

(ii)  The  quantity  of  those  controlled 
substances  imported  that  are  used, 
recycled  or  reclaimed: 

(iii)  The  quantity  of  controlled 
substances  other  than  transhipments  or 
used,  recycled  or  reclaimed  substances 
imported  for  use  in  processes  resulting 
in  their  transformation  or  destruction 
and  quantity  sold  for  use  in  processes 
that  result  in  their  destruction  or 
transformation; 

(iv)  The  date  on  which  the  controlled 
substances  were  imported: 
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(v)  The  port  of  entry  through  which 
the  controlled  substances  paiwed; 

(vi)  The  country  from  which  the 
imported  controlled  substances  were 
imported: 

(vii)  The  commodity  code  for  the 
controlled  substances  shipped; 

(viii)  The  importer  number  for  the 
shipment: 

[tx]  A  copy  of  the  bill  of  lading  for  the 
import: 

(x)  The  invoice  for  the  import; 

(xi)  The  quantity  of  imports  of  used 
class  1  controlled  substances  and  class  II 
controlled  substances; 

(xii)  The  U.S.  Customs  entry  form; 

(xiii)  Dated  records  documenting  the 
sale  or  transfer  of  controlled  substances 
for  use  in  process  resulting  in 
transformation  or  destruction; 

(xiv)  Copies  of  IRS  certifications  that 
the  controlled  substance  will  be 
transformed  or  destruction  verifications 
that  it  will  be  destroyed: 

(xv)  Dated  records  of  the  quantity  of 
controlled  substances  produced  for  an 
essential-use;  and 

(xvi)  Copies  of  documents  conveying 
the  rij^t  to  import  controlled  substances 
for  essential  uses. 

(2)  Reporting  Requirements-Importers. 
For  each  quarter,  every  importer  of  a 
class  I  controlled  substance  (including 
importers  of  used  controlled  substances) 
must  submit  to  the  Administrator  a 
report  containing  the  following 
information: 

(i)  Summaries  of  the  records  required 
in  paragraph  {g)(l)(i)  through  (xvi)  of 
this  section  for  the  previous  quarter: 

(ii)  The  total  quantity  imported  in 
kilograms  of  each  controlled  substance 
for  that  quarter; 

(iii)  The  quantity  of  those  controlled 
substances  imported  that  are  used, 
recycled  or  reclaimed; 

(iv)  The  levels  of  import  (expended 
consumption  allowances)  of  controlled 
substant  c;  for  that  quarter  and  totaled 
by  chemical  for  the  control-period-to- 
date: 

(vii)  The  importer's  total  sum  of 
expended  and  unexpended 
consumption  allowances  by  chemical  as 
of  the  end  of  that  quarter: 

(viii)  The  amount  of  controlled 
substances  imported  for  use  in 
processes  resulting  in  their 
transformation  or  destruction: 

(ix)  The  amount  of  controlled 
substances  sold  or  transferred  during 
the  quarter  to  each  person  for  use  in 
processes  resulting  in  their 
transformation  or  eventual  destruction: 

(x)  The  amount  of  controlled 
substances  sold  or  transferred  during 
the  quarter  to  each  person  for  an 
essential  use; 

(xi)  Internal  Revenue  Service 
Certificates  showing  that  the  purchaser 


or  recipient  of  imported  controlled 
substances  intends  to  transform  those 
substances  or  destruction  verifications 
showing  that  purchaser  or  recipient 
intends  to  destroy  the  controlled 
substances:  and 

(xii)  A  hst  of  the  essential-use 
allowance  holder  and/or  laboratory  firom 
whom  orders  were  placed  and  the 
quantity  of  specific  essential-use 
controlled  substances  requested  and 
imported. 

(h)  Reporting  Requirements-Exporters. 
For  any  exports  of  class  I  controlled 
substances  not  reported  under  §  82.10  of 
this  subpart  (additional  consiunption 
allowances),  or  under  §  82.13(0(3) 
(reporting  for  producers  of  controlled 
substances),  the  exporter  who  exported 
a  class  I  controlled  substances  must 
submit  to  the  Administrator  the 
following  information  within  45  days 
after  the  end  of  the  control  period  in 
which  the  unreported  exports  left  the 
United  States: 

(1)  The  names  and  addresses  of  the 
exporter  and  the  recipient  of  the 
exports; 

(2)  The  exporter's  Employee 
Identification  Number; 

(3)  The  type  and  quantity  of  each 
controlled  substance  exported  and  what 
percentage,  if  any,  of  the  controlled 
substance  are  recycled  or  used; 

(4)  The  date  on  which  and  the  port 
from  which  the  controlled  substances 
were  exported  from  the  United  States  or 
its  territories; 

(5)  The  country  to  which  the 
controlled  substances  were  exported; 
and 

(6)  The  commodity  code  of  the 
controlled  substance  shipped. 

(7)  The  sales  contract  certifying  that 
the  controlled  substance  that  was 
exported  to  a  Party  to  the  Protocol  will 
be  transformed  or  destroyed. 

(i)  Every  person  who  has  requested 
additional  production  allowances  or 
destruction  and/or  transformation 
credits  under  §  82.9  (e).  (f)  and  (g)  of  this 
subpart  or  consumption  allowances 
under  §  82.10(b)  of  this  subpart  or  who 
transforms  or  destroys  class  I  controlled 
substances  not  produced  by  that  person 
must  maintain  the  following: 

(1)  Dated  records  of  the  quantity  and 
level  of  each  controlled  substance 
transformed  or  destroyed; 

(2)  Copies  of  the  invoices  or  receipts 
documenting  the  sale  or  transfer  of  the 
controlled  substance  to  the  person; 

(3)  In  the  case  where  those  controlled 
substances  are  transformed,  dated 
records  of  the  names,  commercial  use. 
and  quantities  of  the  resulting 
chemical(s); 

(4)  In  the  case  where  those  controlled 
substances  are  transformed,  dated 


records  of  shipments  to  purchasers  of 
the  resulting  chemical(s): 

(5)  Dated  records  of  all  shipments  of 
controlled  substances  received  by  the 
person,  and  the  identity  of  the  producer 
or  importer  of  the  controlled  substances; 

(6)  Dated  records  of  inventories  of 

S ^trolled  substances  at  each  plant  on 
e  first  day  of  each  quarter,  and 

(7)  A  copy  of  the  person's  IRS 
certification  of  intent  to  transform  or  the 
purchaser's  or  recipient's  destruction 
verification  of  intent  to  destroy,  in  the 
case  where  substances  were  purchased 
or  transferred  for  transformation  or 
destruction  purposes. 

(j)  Persons  who  destroy  class  I 
controlled  substances  shall,  following 
promulgation  of  this  rule,  provide  EPA 
with  a  one-time  report  stating  the 
destruction  unit's  destruction  efficiency 
and  the  methods  used  to  record  the 
volume  destroyed  and  those  used  to 
determine  destruction  efficiency  and  the 
name  of  other  relevant  federal  or  state 
regulations  that  may  apply  to  the 
destruction  process.  Any  changes  to  the 
unit's  destruction  efficiency  or  methods 
used  to  record  volume  destroyed  and  to 
determine  destruction  efficiency  must 
be  reflected  in  a  revision  to  this  report 
to  be  submitted  to  EPA  within  60  days 
of  the  change. 

(k)  Persons  who  purchase  or  receive 
and  subsequently  destroy  controlled 
class  I  substances  that  were  originally 
produced  without  expending 
allowances  shall  provide  the  producer 
or  importer  from  whom  they  purchase 
or  receive  controlled  substances  to  be 
destroyed  with  a  verification  that 
controlled  substances  will  be  used  in 
processes  that  result  in  their 
destruction. 

(1)  The  verification  shall  include  the 
following: 

(i)  Identity  and  address  of  the  person 
intending  to  destroy  controlled 
substances; 

(ii)  Indication  of  whether  those 
controlled  substances  will  be 
completely  destroyed,  as  defined  in 
§  82.3  of  this  rule,  or  less  than 
completely  destroyed,  in  which  case  the 
destruction  efficiency  at  which  such 
substances  will  be  destroyed  must  be 
included: 

(iii)  Period  of  time  over  which  the 
person  intends  to  destroy  controlled 
substances:  and 

(iv)  Signature  of  the  verifying  person. 

(2)  If,  at  any  time,  any  aspects  of  this 
verification  change,  the  person  must 
submit  a  revised  verification  reflecting 
such  changes  to  the  producer  from 
whom  that  person  purchases  controlled 
substances  intended  for  destruction. 

(1)  Persons  who  purchase  class  I 
controlled  substances  and  who 


subsequently  transform  such  controlled 
substances  shall  provide  the  producer  or 
importer  with  the  IRS  certification  that 
the  controlled  substances  are  to  be  used 
in  processes  resulting  in  their 
transformation. 

(m)  Any  person  who  transforms  or 
destroys  class  I  controlled  substances 
who  has  submitted  an  IRS  certificate  of 
intent  to  transform  or  a  destruction 
verification  to  the  producer  of  the 
controlled  substance,  or  who  has 
requested  destruction  and/or 
transformation  credits  from  the 
Administrator  must  report  the  names 
and  quantities  of  class  I  controlled 
substances  transformed  and  destroyed 
for  each  control  period  within  45  days 
of  the  end  of  such  control  period. 

(n)  Every  person  who  produces, 
imports,  or  exports  class  II  chemicals 
must  report  its  quarterly  level  of 
production,  imports,  and  exports  of 
these  chemicals  within  45  days  of  the 
end  of  each  quarter  (except  those 
substances  transformed  or  destroyed). 

(0)  Persons  who  import  used,  recycled 
or  reclaimed  controlled  substances  must 
label  their  bill  of  lading  or  invoice 
indicating  that  the  controlled  substance 
is  used,  recycled  or  reclaimed. 

(1)  Every  person  who  imports  used  or 
recycled  controlled  substances  must 
present  a  letter  to  United  States  Customs 
for  entry  clearance,  that  contains  the 
following: 

(i)  the  previous  use  of  each  controlled 
substance  in  each  shipment,  and 


(ii)  the  intended  reclamation 
destination  of  each  controlled  substance 
in  a  shipment. 

(2)  Every  person  who  imports 
reclaimed  controlled  substances  must 
present  a  letter  to  United  States  Customs 
for  entry  clearance,  that  contains  the 
following: 

(i)  the  previous  use(s)  of  each  ■ 
controlled  substance  in  a  shipment,  and 

(ii)  the  reclamation  faciUty  (or  name 
of  equipment  used)  in  the  foreign 
country  where  the  controlled  substance 
was  reclaimed. 

(p)  Persons  who  export  used,  recycled 
or  reclaimed  controlled  substances  must 
label  their  bill  of  lading  or  invoice 
indicating  that  the  controlled  substance 
is  used,  recycled  or  reclaimed. 

(q)  Persons  who  import  heels  of 
controlled  substances  must  label  their 
bill  of  lading  or  invoice  indicating  that 
the  controlled  substance  in  the 
container  is  a  heel. 

(r)  Every  person  who  brings  back  a 
container  with  a  heel  to  the  United 
States  must  report  the  annual  quantity 
brought  back  into  the  United  States 
within  45  days  of  the  end  of  the  control 
period. 

(s)  Every  person  who  imports  or 
exports  used,  recycled  or  reclaimed 
group  II,  class  I  controlled  substances. 
or  class  II  controlled  substances  must 
report  its  annual  level  within  45  days  of 
the  end  of  the  control  period. 

(t)  Every  person  who  transships  a 
controlled  substance  must  maintain 
records  that  indicate  that  the  controlled 
substance  shipment  originated  in  one 


country  destined  for  another  coimtry, 
and  does  not  enter  interstate  commerce 
with  the  United  States. 

(u)  Any  person  who  submits  an  order 
to  a  producer  or  importer  for  a 
controlled  substance  for  an  essential  use 
must  report  the  annual  quantity 
received  from  each  producer  or  importer 
within  45  days  of  the  end  of  the  control 
period.  Those  i>ersons  receiving 
controlled  substances  imder  the 
exemption  for  laboratories  must  provide 
a  detailed  description  of  the  analytical 
procedures  for  which  the  specific 
controlled  substance  is  essential  and 
reference  the  published  instructions, 
standards  or  specifications.  The  person 
reporting  should  submit  the  following: 

(1)  The  identity  and  address  of  the 
person; 

(2)  The  name,  quantity,  and  level  of 
controlled  substance  transformed  or  the 
name,  quantity  and  volume  destroyed; 

(3)  A  copy  of  the  invoice  or  receipt 
documenting  the  sale  of  the  controlled 
substance  to  the  person; 

(4)  A  certification  that  production 
allowances  were  expended  for  the 
production  of  the  controlled  substance; 

(5)  If  the  controlled  substance  is 
transformed,  the  name,  quantity,  and 
verification  of  the  commercial  use  of  tlie 
resulting  chemical  transformed;  and 

(6)  If  the  controlled  substance  is 
destroyed,  the  efliciency  of  the 
destruction  process. 

Appendix  A  to  Subpart  A— Class  i 
Controlled  Substances 


Class  1  controlled  substances 


A.  Group  I: 

CFCIs-Trichlofofluofomethane  tCFC-11)  „, 
CFjClrDichlofofifluoromethane  (CFC-12) ., 

CjFjCb-Trichlorotrifluoroethane  (CFG-113)  

C2F4aj-Dlchlorotetrafluoroethane  (CFC-114) „_ 

C^FsCI-Monochloropentafluoroethane  (CFC-115)  ... 
AM  isomers  of  the  atxive  chemicals. 

B.  Group  II: 

CFjaBr-BromocWorodifluoromethane  (Halon-1211) 

CFjBr-Bromotrifluoromethane  (Halon-1301)  

C2F«Br2-Dit>romotetrafluoroethane  (Halon-2402)  

All  isomers  of  the  above  chemicals. 

C.  Group  III: 

CF3Cl-Chlorotrifluoromethane  (CFC-13)  „ 

.CiFas-(CFC-111) 


Ozone 
depletion 
potential 

(ODP) 


C2F2Cl4-(CFG-1 12)  

C3Fa7-(CFC-211) 

CjF,Cl6-(CFC-212)  

C3F,a5-(CFC-213)  

C,F4CU-{CFC-21 4)  

C,F5Clj-(CFC-215)  

C,F6Cl2-(CFG-216)  

C,F7CKCFC-217) 

All  isomers  of  the  above  chemicals. 

Group  IV: 
CCt«-Cartxxi  Tetrachloride  

Group  V: 


IX) 
1.0 
0.8 
1.0 
0.6 


3.0 

10.0 

6J0 


1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 
1.0 


1.1 


UMI 
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Mtl 
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Class  1  cori>fo»od  substances 


CjHjOr  1.1.1  TricWoroelhene  (Methyl  cNorotorm) 


Al  isomers  of  lh«  above  chemical  except  1.1.2-trichloroethane. 

F.  Group  VI: 

CH3Br— Bromomelhene  (Methyl  Bromide) 

Q.  Group  VII: 

CHFBR,  

CHFiBr  (HBFC-2201) 

CH^FBf  .»«*>—■■■— ,„■■.,»»»»»—»»«*.*—■»«»■«»—.«»»».*■*..»»——*«■»■«—»*«< 

CMFBr4 


CHFiBr,  .. 
CHFjBtj  .. 
CHF«flr  ... 
CjHiFBr,  .. 
CjHiFjBr, 
CjHiFjBr  .. 
CjHjFBtj  .. 
CH,F2Br  .. 
C,H4FBr  ... 
CHFBr*  ... 
CHFjBr, .. 
C,HF,Br4  .. 
C,HF«Br, .. 
C,HF,Br, .. 
C>HF«Br  ... 
CjHjFBr,  .. 
C,H,FjBr« 
CjHjFjBr, 
C,H2F4Bfj 
C,HjF,Br  .. 
C,H,FBr4  .. 
CHjFjBr, 
CjHjF.Bfi 
C,HjF4Br  .. 
C3H4FBr, .. 
C,H4F,Br, 
C>H4F,Br  .. 
CHjFBrj  .. 
CHjFjBr  .. 
C,H*FB  .... 


Appendix  B  to  Subpart  A.— Class  11  Controlled  Substances 


Controlled  substance 


CHFClj-Otchtorofluoronwthane  (HCFC-21) 
CHFjCl-Chlorodilluofomethane  (HCFC-22) 
CHjFCl-ChlofOlluofomethane  (HCFC-31)  .. 

CjHFCl4-(HCFC-121)  

C,HFjCl,-(HCFC-122) 

C2HF,Clr(HCFC-123) 

CjHF4CHHCFC-124)  — 

CjHjFCI  ,-(HCFC-131) ~ ~ 

CjHjF:Cl  r(HCFC-132b)  

CiHjFiC  1  -(HCFC-1 33a) 

CjHjFCI  r(HCFC-141b) 

CjH,F;Cl-<HCFC-142b) 

C,HCFC1a-(HCFC-221)  

CjHFjC  1  s~(HOrO-222)  •••••••«••»«•••••»■•••••« 

CsHr  )C1 4*(riC/rO*Z2o)   ..••»•••••••••••••••••••••••••• 

C>HF4C1  j*(HCrC-224)  ..„.•••••••••«■•—«•••••«»•• 

CjHFsCi  r(HCFC-225ca) 

C,HF,Cl-(HCFC-225cb)  

C jHF»C  1  -(HCFC-226)  

CsH^FCI  v(HCrC~231) .....•»••••...••••••»•••• 

C3H2F2CI  4'(HCFC-232)  .»*...•••• —»—•••.< 

CHjFjCl  ,-(HCFC-233)  — 

C3H2F4C 1 2~^HGFC-234)  ...•..»«••.•.•«•.».•..•••••. 

C>H2F5C  1  ~^HOFC-'235) .».••••■■••••.•—>••••••« 

CjH,FCMHCFC-241) 

C>H,F:C1  j-(HCFC-242) . — i 

C,H,F,Clr<HCFC-a43) 


Ozone 
depletion 
potential 

(O0F») 


ai 


0.7 

1.00 
0.74 
0.73 
0.3-0.8 
0.5-1.8 
0.4-1.6 
0.7-1.2 
0.1-1.1 
0.2-1.5 
0.7-1.6 
0.1-1.7 
0.2-1.1 

0.07-O.1 

0.3-1.5 

0.2-1.9 

0.3-1.8 

0.5-2.2 

0.9-2.0 

0.7-3.3 

0.1-1.9 

0.2-2.1 

0.2-5.6 

0.^-7.5 

0.9-14 

0.08-1.9 

0.1-3.1 

0.1-2.5 

0.3-4.4 

0.03-0.3 

0.1-1.0 

0.07-0.8 

0.04-0.4 

0.07-0.8 

0.02-0.7 


ODP 


(reserved] 

0.05 

(reserved] 

[reserved] 

[reserved] 

0.02 

0.02 

(reserved] 

[reserved] 

(reserved] 

0.12 

0.06 

(reserved] 

[reserved] 

[reserved] 

[reserved] 

(reserved] 

(reserved] 

(reserved] 

[reserved] 

[reserved] 

[reserved] 

[reserved] 

[reserved] 

[reserved] 

[reserved] 

(reserved] 
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Appendix  B  to  Subpart  A.— Class  11  Controlled  Substances— Continued 


Controlled  substance 


C,HjF,C1  -(HCFC-244) _ 

C,H4FC1  r(HCFC-251) ;. 

CJH4F2CI  2-(HCFC-252)  

C,H4F,C1  -(HCFC-253) _ 

CjHjFCI  2-(HCFC-261) 

CjHjFiCl  -(HCFC-262) 

CjH6FC1-(HCFC-271)  

All  isomers  of  the  above  chemicals. 


OOP 


(reserved] 
[reserved] 
[reserved] 
[reserved] 
(reserved] 
[reserved] 
(reserved] 


Appendix  C  to  Subpart  A.— Parties  to  the  Montreal  Protocol  and  Nations  Complying  With,  But  Not  Parties 

to,  the  Protocol 

{Annex  1— Parties  to  the  Montreal  Protocol] 


Foreign  State 

Montreal 
Protocol 

London 

Anrtend- 

ments 

Copenha- 
gen Amend- 
ments 

Algeria „ _ „ 

Antigua  and  Barbuda . 

Argentina „ 

AustraJia  . 

V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 

V 
V 

V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 

V 
V 
V 
V 
V 

^l 

V 

V 
V 
V 
V 
V 
V 
V  - 

„......„.„....„ 

._......... 

Austria  .-. 

Bahamas . , 

Bahrain . : .". 

V 

Bangladesh  .-. 

Barbados „.„:. 

Belarus „ _. „ 

Belgium  ........: . 

Benin „ _„........„..„ „__ 

Bosnia  and  Herzegovina , 

Botswana . .... , 

Brazil  

V 

Bumei .• .„.. 

Bulgaria : 

Burkina  Faso . . „ . . . 

Cameroon : . .... 

.    „. 

V 

1 

V 



Canada „ . . 

Central  African  Republic -.... ;_ .. . 

omio  •■>•••••••«••«•••••••••••••••••••••••••••■••••••••••■■•■•••••••••••••••••••••■■•»«■•«••■••••••••■•••■•••••■•■••••«••••••••■•■•■••••«•«••■*■••■>•••>•••••  ■ 

China „. .....: 

•••••••••••••••••a* 

Colombia ; _„ ..„  „_ 

Congo 

Costa  Rica ., .-. 

Cote  Ivoire „ 

Croatia  ......:., _. ,   , 

Cuba 

Cyprus . 

V 

Czech  Republic ; . 

Denmark .,.„ .. 

Dominica  ^ „ 

Ecuador „   

V 
V 
V 

V 

Egypt  .:. _ „._ _ „........._............_. 

El  Salvador _ „ 

European  E.C 

Fiji .. 

V 

................ 

y 

V 
V 

V 

V 

Finland 

V 

France . .. :„ 

Gabon „ 

Gambia _.. . — . — .... *._ . 

Gennany .. . 

Greeca .. „ ...j 

7"""* 

Grenada  .._   . 

Guatemala  . - 

Guinea ^.  _   _ 

Horxluras  ..... 

_ 

Hungary _. _    . 

V 
V 

V  . 

V 

Iceland _ .. ...  _ 

India ......>..._........_.....>...............,..„.......„__...._._..„„...„....._......_..........._.. .........„_..... 

Indonesia  ... »._.. .. , _.. 

— ...,. — 
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Appendix  C  to  Subpart  A^    Pactles  to  the  Montreal  Protocol  and  Nations  Complying  Vtflth,  But  Not  Parties 

to,  the  Protocol — Continued 

lAnnM  t— Parties  to  Ihe  MorIfmI  f^otooo^ 


ForeignStale 

Montreal 
Protocol 

Amend- 
manls 

Coponha 

gen  Amend- 
ments 

lr«i  ._    _ 

y 

V 
V 
V 
V 
V 
V 

l.flC»^      ..._ 

Israel 

Italy 

.hirMn                  » ,     , 

wUVuBii    »«■■■»■—»■>«—•■»*»«■»*■«»■»»>•»»<»»■«»»—»•»»*—*•«*«<•■»■■»<—»>»>——>•>*——«<■ ■■■—■■■■»»»ip»inn»«*p——f <«»»»>»»«»»*«■«»•«*<»»<** 



Kiribati  „ 

Korea.  Republic  o» 

K^^aK    ,     ,      - -- .,,,,. 

V 



Litjemn 

V 

1  iMni^a.iMliili. 

\  T^^WrWlTTTn       M..........H.**.. • •■■•» ••■••• ...M....*. ■•■■■ .■•■■. ■ •••• 

V "■■ 

V 
V 
V 
V. 
V 
V 
4 
V 

v" 

Maiayaia  ~l™Z""ir.l".~,.>!!!rZ!  "ZI!.ZI!!Z1™Z™!!!."...Z!!  ~!I!!Z"!I"  ™ 

4 
4 

Maidlvfla . — 

IMaurNius —    ..» 

4 
4 

Monaco      ..~.~  ...„..„..™...._ ...».........>»...... 

Morocco _ ~. . ^„. 

Myrarwnw 

Namibia  

— ■■.'■•— 

Netherlands  ._ _ _ . .- .«.. 

V 

New  Zealand 

Nicaragxia ~„.. ..- ........._._............ . ................................ 

V 

Niger „..._. „.... ....„„„.   ... ...................................... 

Nigeria ._..- ........._.........._.._.................._..           __    ^_.         _.„ .„ .. 

Norway  .    ....                  ._   »..    

Pakistan _ -. .'. 

Panama _ . ..... ......_ 

V 

V 

V 

V 
V 

4 

Papua  New  Guinea  - 

Paraguay _ » . . „ 



Peru _„ .._.........._........._„.......    ..___...      ..„    ._.........„........ 

— 

Ptnlippines  .... . — . ... — 

Portugal -...................^............-.....m ..........«...~..«......__ —....-„...._-....._»......................». 

Rnnvinia ,-,„..,,„„„...,„.■«......,„.,., .,., 

Russian  Federation „ 

Saint  Krtts  and  Nevis - 

4 

Samt  Luoa  . .„ . ^ _ 

Samoa _..............._........_.....>_.... ......_ „ 

Saudi  Arabia  - _.. _ „ „ _..:. _ _..„ 

Serwgal _ _ „ 

'"1" 

V 
V 

V 
V 

V 

V 

7 

Seychelles _ 

Singapore ._ 

4 

Slovenia _ _ . 

Sotomon  Islands _ 

South  Afhca ._     

Spain  , ,,,.. 



Sudan _ _ -,,--,,.„-,„„„„.,,„ _ 

Swaziland  ........._....... »_ _........«..».....„..._......,..»...    ...»._......„...„„„.................„..».....„„.. 

Sweden „ „        . 

V 

Swttzatland  .._ ~ _ „ „_........ .._.._.........„....._„„_.„_................. 

Syrian  Arab  RepjjWic 

Tanzania,  United  Republic  of . 

TnaMand ..-" ■..«m..mm.m....»..m.................i..m..m»...»....    ...... ...............».mmm.......».... •• 

Togo  . — _ ., _ 

Till  Mad  and  Tobago _ _ _ _..., 

V "" 

Tunisia _ _         ■ 

Turttey  „_ „    „   

TurtffvivnBisn  m ■•■»•■•••■■••■••••■••■••■••■■•■■•■■•••■■«■ ••»■•■•■■■■■•■«••■•■■•»•■■■■■■ ■■■■ ■•■■■■••■•••••••••■••• 

Tow*i...„    ._ _>               „         .    _ 

UgMte 

V 

•••>■••••••••■••«■• 
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Appendix  C  to  Subpart  A.— Parties  to  the  Montreal  Protocol  and  Nations  Complying  With,  But  Not  Parties 

to,  the  Protocol— Continiied 

(Annex  1— Parties  to  the  Montreal  Protocol]  . 


Foreign  State 


Ukranian  SSR  

United  Arab  Emiratas 

Umtod  Kingdom 

United  States ._ 

Uruguay 

Uzbekistan 

Venezuela 

Viet  Nam  

Yugoslavia 

Zimt>abwe 


Montreal 
Protocol 


V 
V 
V 
V 
V 
V 
V 
V 
V 
V 
V 


London 

Amend- 

nients 


V 

V 
V 

-„.. 

V 


Copentta- 

gen  Amerxl- 
ments 


Annex  2 — Nations  Complying  With,  but 
not  Parties  to,  the  Protocol    (Resen'ed) 

Appendix  0  to  Subpart  A— Harmonized 
Tariff  Scfiedule  Description  of 
Products  That  May  Contain  Controlled 
Substances  in  Appendix  A  to  Subpart 
A,  Class  I  Groups  i  and  11 

This  Appendix  is  based  on 
information  provided  by  the  Ozone 
Secretariat  of  the  United  Nations  Ozone 
Environment  Programme.^  The 
Appendix  Usts  available  U.S. 
hannonized  tariff  schedule  codes 
identifying  headings  and  subheadings 
for  Annex  D  products  that  may  contain 
controlled  substances.  The  Harmonized 
Tariff  Schedule  of  the  United  States 


uses  an  enumeration  system  to  identify 
products  imported  and  exported  to  and 
from  the  U.S.  This  system  relies  on  a 
four  digit  heading,  a  four  digit 
subheading  and  additional  two  digit 
statistical  suffix  to  characterize 
products.  The  United  States  uses  the 
suflix  for  its  own  statistical  records  and 
analyses.  This  Appendix  lists  only 
headings  and  subheadings. 

While  some  can  be  readily  associated 
with  harmonized  system  codes,  many 
products  cannot  be  tied  to  HS 
classifications  imless  their  exact 
composition  and  the  presentation  are 
known.  It  should  be  noted  that  the 
specified  HS  classifications  represent 
the  most  likely  headings  and 
subheadings  which  may  contain 


substances  controlled  by  the  Montreal 
Protocol.  The  codes  given  should  only 
be  used  as  a  starting  point;  further 
verification  is  needed  to  ascertain 
whether  or  not  the  products  actually 
contain  controlled  substances. 

Category  1.  Automobile  and  Tniclc  Air 
Conditioning  Units  (Whether 
Incorporated  in  Vehicles  or  Not) 

There  are  no  separate  code  numbers 
for  air  conditioning  units  specially  used 
in  automobiles  and  trucks.  Although  a 
code  has  been  proposed  for  car  air 
conditioners,  it  is  not  yet  officially 
listed  in  the  Harmonized  Tariff 
Schedule  (see  category  2).  The  following 
codes  apply  to  the  vehicles  potentially 
containing  air  conditioning  units. 


Heading/sutJiieading 


28701.(10.20,30,90) 

8702  

8702.10  

8702.90  ....._ 

8703 


8703.10  -.. 


8703.(21.22,23.24) 
8703.(31,32,33,90) 

8704  

8704.10.(10,  50) 

8704.(21.22.23) 

8704.(31.32.90) 

8705  


8705.10 
8705.20 
8705.30 
8705.90 


Article  description 


Tractors. 

Put>lic-transport  type  passenger  motor  vehicles. 

With  compression-ignition  internal-combustion  piston  engine  (diesel  or  semi-diesel). 

Other. 

Motor  cars  and  other  motor  vehicles  principally  designed  for  the  transport  of  persons  (other  than  those  of  heading 
8702),  including  station  wagons  and  racing  cars. 

Vehicles  specialty  designed  for  traveling  on  snow;  golf  carts  and  similar  vehicles:  includes  subheading  10.10  and 
10.50. 

Other  vehicles,  with  epark-ignition  internal  combustion  reciprocating  engines. 

Ottier  vehicles,  with  compression-ignition  internal  combustion  piston  engine  (diesel  or  semi-diesel). 

Motor  vehicles  for  tt>e  transport  of  goods. 

Dumpers  designed  for  off-highway  use. 

Other,  with  compressiorvignition  internal  comtxjstion  piston  engine  (diesel  or  semi-diesel). 

Other,  with  compression-ignition  internal  combustion  piston  engine. 

Special  purpose  rrxjtor  vehnles,  other  than  those  principally  designed  for  the  transport  of  persons  or  goods  (for  exam- 
ple, wreckers,  xvctMie  cranes,  fire  fighting  vehicles,  concrete  mixers,  road  sweepers,  spraying  vehicles,  motnle  work- 
shops, mobile  radnlogcal  units). 

Crane  lorries. 

Mobile  drilling  derricks. 

Fire  fighting  vehicles. 

Other. 


'At  tt^ts  time  vehnie  air  conditioning  units  are  consklared  components  of  vehicles  or  are  dassified  under  the  general  category  for  air  condi- 
tkxwig  and  refrigeratton  equipment.  Vehicles  containing  air  oorKMioners  are  therefore  considered  products  conteining  controlled  substances. 


*  "A  N(Me  Regarding  the  Hannonized  Syalem 
Code  Numbers  for  the  Products  Listed  in  Annex  D.' 
Adopted  by  Decisioa  IV/IS  paragraph  3,  of  the 


Fouitli  Meeting  of  the  Parties  in  Copenhagen.  23- 
2S  November.  1992. 


UMI 
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Haadbig/sU)h6ading 


8415 


8415^  

8415.10.00 
8415.81.00 
8415.82.00 


8415.83 
8418  


8418.10.00  .... 
8418.21.00  .... 
8418.22.00  .... 
8418.29.00  .... 
8418.30.00  .... 

8418.40  

8418.50.0040 

8418.61.00  ..„ 
8418.69  


8479.89.10 


Artide  description 


Air  conditioning  machines,  comprising  a  nx>tor-driven  (an  arxJ  elements  for  changing  the  temperature  and  humidKy.  in- 
duding  those  machiries  in  which  the  humidity  carmot  be  separatety  regulated. 

Proposed  code  for  air  conditioning  of  a  kind  used  for  persons,  in  motor  vehides. 

A/C  window  or  waN  types,  self-contained. 

Other,  except  parts,  incorporating  a  refrigerating  unit  and  a  valve  for  reversal  of  tt>e  cooling/heat  cycle. 

Ottier,  irxxxporating  a  refrigerating  unit 

Self-contained  machines  and  remote  condenser  type  air  corxiitioners  (not  for  year-round  use). 

Year-roufxJ  units  (for  heating  artd  cooling). 

Air  corxjitoning  evaporator  coils. 

Dehumidtfiers. 

Ottier  air  corxJrtioning  machines  incorporating  a  refrigerating  unit 

Automotive  air  conditioners. 

Refrigerators,  freezers  and  other  refrigerating  or  freezing  equipment,  electric  or  other;  heat  pumps,  other  than  air  con- 
ditioning machines  of  heading  8415;  parts  thereof. 

Combined  refrigerator-freezers,  fitted  with  separate  external  doors. 

Refrigerators,  household  type.  Compression  type. 

At)sorption  type,  electrical. 

Other. 

•Freezers  of  the  chest  type. 

Freezers  of  the  upright  type. 

Otfier  refrigerating  or  freezing  chests,  cabinets,  display  counters,  showcases  and  similar  refrigerating  or  freezing  fur- 
niture. 

Ott>er  refrigerating  or  freezing  equipment;  heat  pumps. 

Other. 

Icemaking  machines. 

Drinking  water  coolers,  self-contained. 

Soda  fountain  and  beer  dispensing  equipment  ' 

Centrifugal  liquid  chilling  refrigerating  units. 

Atjsorption  liquid  chilling  units.  «        " 

Reciprocating  llquki  chilling  units. 

Ott>er  refrigerating  or  freezing  equipment  (househokJ  or  other). 

Dehumidifiers  (other  than  those  under  8415  or  8424  classified  as  "machines  and  mechanical  appliances  having  Indi- 
vklual  fuTKtions,  not  specified  or  included  elsewhere"). 


Category  3. — Aerosol  Products 

An  array  of  different  products  use 
controlled  substances  as  aerosols  and  in 
aerosol  applications.  Not  all  aerosol 
applications  use  controlled  substances, 
however.  The  codes  given  below 
represent  the  most  likely  classifications 
for  products  containing  controlled 
substances.  The  product  codes  listed 
include:' 


•  varnishes 

•  perfumes 

• 


preparations  for  use  on  hair 
preparations  for  oral  and  dental 
hygiene 

•  shaving  preparations 

•  personal  deodorants,  bath 
preparations 

•  prepared  room  deodorizers 

•  soaps 

•  lubricants 


•  polishes  and  creams 

•  explosives 

•  insecticides,  fungicides,  herbicides, 
disinfectants 

•  arms  and  ammunition 

•  household  products  such  as 
footwear  or  leather  polishes 

•  other  miscellaneous  products 


Heading/subheading 

3208  

3208.10  

3208.20  

3208.90  

3209  

3209.10  

3209.90  

3210.00  

3212.90  

3303.00  


Artcte  description 


Paints  and  varnishes'*  (including  enamels  and  lacquers)  t>ased  on  synttietic  polymers  of  chemically  nxxlified  natural 

polymers,  dispersed  or  dissolved  in  a  norvaqueous  medium; 
Based  on  polyesters. 
Based  on  acrylic  or  vinyl  polymers. 
Other. 
Paints  and  varnishes  (including  enamels  and  lacquers)  based  on  syntlietic  polymers  or  chemically  modified  natural 

polymers,  dispersed  or  dissolved  in  an  aqueous  medium. 
Based  on  acrylic  or  vinyl  polymers. 
Other. 

Other  paints  and  varnishes  (including  enamels,  lacquers  and  distempers)  and  prepared  water  pigments  of  a  kind  used 

for  finishing  leather. 
Dyes  and  other  coloring  matter  put  up  in  forms  or  packings  for  retail  sale. 
Perfumes  and  toilet  waters. 


'Other  categories  of  products  that  may  contain 
controlled  substance*  are  listed  below.  EPA  It 
currently  working  to  match  them  with  appropriate 
codes.  They  include:  coatings  and  electronic 
equipment  (e.g.,  electrical  motors),  coatings  or 
cleaning  fluids  for  aircraft  maintenance,  mold 


ralMoa  afMita  (•.g.  for  production  of  pUtiic  or 
elaatoOMrlc  malarials).  water  and  oil  repellani 
(potentially  under  HS  3402).  spray  undercoats 
(potentially  under  "paints  and  varnishes"),  spot 
ramovers.  brake  cleaners,  safety  sprays  (e.g.,  mace 
cwu).  animal  repellant.  noise  horns  (e-g.,  for  u*«  on 


boats),  weld  inspection  developers,  freezants,  gum 
removers,  intruder  alarms,  tire  inflators,  dusters  (for 
electronic  and  non-electronic  applications),  spray 
shoe  polish,  and  suede  protectors. 


HecKing/subheadirtg 


3304.30 
3305.10 
330520 
3305.30 
3305.90 
3306.10 
3306J0 
3307.10 
3307.20 
3307.30 
3307.49 

3307.90 

3403  


3402 


Article  description 


3808.10 
3808.20 
3808.30 
3808.40 
3808.90 
3809.10 


3814  .™. 

3910  .- 
9304  ._„ 

0404.90 

1517.90 

2106.90 


Manicurs  or  pedkMre  preparatxyts. 

Shampoos. 

Preparatwns  for  permanent  waving  or  straightentng. 

Hair  lacquers. 

Ottier  hair  preparations. 

Dentrifices. 

Other  dental  (this  may  Include  breath  sprays). 

Pre-shave,  stiaving  or  after-shave  preparatk>ns. 

Persortal  deodorants  arxi  antiperspirants. 

Perfumed  bath  salts  and  other  bath  preparations. 

Other  (this  may  indude  preparations  for  perfuming  or  deodorizing  rooms,  Inducfing  odoriferous  preparatiom  used  dur- 
ing reigious  rites,  whether  or  not  perfumed  or  having  disinfectant  properties). 

Other  (this  may  Indude  depilatory  products  and  other  perfumery,  oosmetic  or  toilet  preparations,  not  elsewhere  speci- 
fied or  induded). 

Lubricating  preparations  (induding  cuttingoil  preparations,  bolt  or  nut  release  preparations,  anti-rust  or  anti-corrosion 
preparations  and  nxHild  release  preparattons.  based  on  lubricants),  and  preparations  of  a  kind  used  for  the  oil  or 
grease  treatment  of  lexttle  materials,  leattier.  fur  skins  or  ottier  materials,  bul  excluding  preparations  containing,  as 
basic  constituents,  70  percent  or  more  by  weight  of  petroleum  oils  or  of  oils  obtained  from  bituminous  minerals. 

Organk:  surface-active  agents  (other  than  soap);  surface-active  preparations,  washing  preparations  and  cleaning  oper- 
ations, whether  or  not  containing  soap,  other  than  those  of  3401. 

Preparations  put  up  for  retail  sale. 

Other  preparatkxis  containing  petroleum  oils  or  oils  obtained  from  bituminous  minerals. 

Lubricating  preparations  consisting  of  mixtures  containing  silicone  greases  or  oils,  as  the  case  may  be. 

Preparations  not  elsewtiere  spedfied  or  induded,  containing  by  weight  70  percent  or  more  of  petroleum  oils  or  of  oils 
obtained  from  bituminous  nunerals,  these  oils  being  the  basic  constituents  of  the  preparations. 

Lubricants  containing  petroleum  oils  or  oils  obtained  from  bituminous  minerals  used  for  preparations  from  the  treat- 
ment of  textile  materials,  leather,  fur  skins  or  other  materials.  » 

Other  preparations  containing  petroleum  oils  or  oils  okitained  from  bituminous  minerals. 

Polishes  arxl  creams,  for  footwear,  furniture,  floors,  coachworic,  glass  or  metal,  scouring  pastes  and  powders  and  sirT»- 
lar  preparations  exduding  waxes  of  heading  3404. 

Polishes  and  creams  for  footwear  or  leattier. 

Polishes  for  wooden  furniture,  floors  or  other  woodworie 

Explosives. 

Insectiddes.  rodentkades,  fungfcides,  hertaiddes.  anti-sprouttng  products  and  plant-growth  regulators,  disinfectants  and 
similar  products,  put  up  ki  fonns  or  packings  for  retail  sale  or  as  preparations  or  articles  (for  exaniple,  sulphur-treat- 
ed bands,  wtoks  and  candles,  and  fly  papers). 

Insecticides. 

FungickJes. 

Hert3k;ides,  anti-sprouting  products  and  plant  growVn  regulators. 

Disinfectants. 

Other  InsectKkies,  fungckjes. 

Finishing  agents,  dye  carriers  to  accelerate  the  dyeing  or  fixing  of  dye-stuffs  and  otfier  products  and  preparations  (for 
example,  dressings  arxl  mordants)  of  a  kind  used  in  the  textile,  paper,  leather  or  like  industries,  not  elsewhere  spec- 
ified or  induded.  with  a  lasis  of  amylaceous  substances. 

Organk:  composite  solvents  and  thinners  (not  elsewhere  specified  or  frKluded)  and  ttie  prepared  paint  or  varnish  re- 
movers. 

Silkxxies  in  primary  forms. 

Other  arms  (for  example,  spring,  air  or  gas  guns  and  pistols,  truncheons),  exdurfing  those  of  heading  No.  93.07. 
Thus,  aerosol  spray  cans  containing  tear  gas  may  be  classified  under  this  sutJheading. 

Products  consisting  of  natural  milk  constituents,  whether  or  not  containing  added  sugar  or  other  sweetening  matter, 
not  elsewhere  specified  or  induded. 

Ediljle  mixtures  or  preparations  of  animal  or  vegetable  fats  or  oils  or  of  Iractkxis  of  different  fats  or  oils  of  this  chapter, 
other  than  editile  fats  or  oils  or  their  fractions  of  heading  No.  15.16. 

Food  preparations  not  elsewhere  spedfied  or  induded. 


♦Although  paints  do  not  generally  use  contain  coi^olled  sutistances.  some  varnishes  use  CFC  113  and  1,1.1.  trx:htorethane  as  solvents. 

Category  4. — ^Portable  Fire  Extinguishers 


Article  descriptk)n 


Mechanical  appliances  (whether  or  not  hand  operated)  for  pnajecting,  dispersing,  or  spraying  kqukls  or  powders;  fire 
extinguishers  whether  or  not  charged,  spray  guns  and  similar  appliances;  steam  or  sand  blasting  machines  and 
similar  jet  projecting  madxnes. 

Fire  extinguishers,  whether  or  not  charged. 


Category  5. — Insulation  Boards,  Panels 
and  Pipe  Covers 

These  goods  have  to  be  classiHed 
according  to  their  composition  and 
presentation.  For  example,  if  the 


insulation  materials  are  made  of 
pol)rurethane,  polystyrene,  polyolefin 
and  phenolic  plastics,  then  they  may  be 
classified  Chapter  39,  for  "Plastics  and" 
articles  thereof.  The  exact  description 


of  the  products  at  issue  is  necessary 
before  a  classiOcation  can  be  given." 


"This  category  may  include  insulating  kxMrd  lot 
building  panels  and  tirindows  and  doors.  It  also 

Continued 
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HMdng^subhaadkig 


3817.21  10  3917.39 

3920.10  to  3920.99 

3921.11  to  3921 .90 

3925.90  

3926.90  


Afttde  descriplion 


Controlled  substance 


Tubes.  pIpM  and  hoses  of  plastics. 

Platos.  sbeets.  Mm.  foil  and  strip  made  o(  plastics,  non^elutar  and  not  reinforced,  laminated,  supported  or  simi- 
larly comblno  witti  otfier  mateiiais. 
Oltwr  plates,  sheets,  rilm.  foil  and  strip,  made  of  plastics. 
BuNdars'  ware  made  of  plastics,  not  elsewhere  specMtod  or  irtduded. 
Ailldas  made  of  plastics,  not  elsewtwre  specified  or  included. 


Category  6. — Pre-Polyinera 

According  to  the  Explanatory  Notes  to 
the  Harmonized  Commodity  [Description 
and  Coding  System,  "prepolymers  are 
products  which  are  characterized  by 
some  repetition  of  monomer  units 


although  they  may  contain  unreacted 
monomers.  Prepolymers  are  not 
normally  used  as  such  but  are  intended 
to  be  transformed  into  higher  molecular 
weight  polymers  by  further 
polymerization.  Therefore  the  term  does 


not  cover  finished  products,  such  as  di- 
isobutylenes  or  mixed  polyethylene 
glycols  with  very  low  molecular  weight. 
Examples  are  epoxides  based  with 
epichlorohydrin,  and  polymeric 
isocyanates." 


Headtog/subhaadtog 


3901  

3902  

3903.  3907.  3909 


Arttde  deacriptton 


Pre-polymers  t>ased  on  ethylene  (in  primary  forms). 

Pre-pdymers  based  on  propylene  or  other  olefins  0"  primary  fomrts). 

Pre-polyrT>ers  based  on  styrene  (in  primary  forms),  epoxide  and  pherK>ls. 


Appendix  E  to  Sut)part  A— Article  5 
Parties 

Algeria,  Antigua  and  Barbuda, 
Argentina,  Bahamas.  Bahrain, 
Bangladesh.  Barbados,  Benin,  Bosnia 
and  Hertsegovina,  Botswana.  Brazil. 
Burkina  Faso,  Cameroon.  Central 
African  Republic.  Chile,  China, 
Colombia,  Costa  Rica,  Cote  Ivoire, 


Croatia,  Cuba,  Dominica,  Ecuador, 
Egypt,  El  Salvador,  Fiji,  Gambia,  Ghana, 
Grenada.  Guatemala.  Guinea.  Guyana, 
Honduras,  India,  Indonesia,  Iran, 
Jamaica,  Jordan,  Kenya,  Kiribati, 
Lebanon,  Libya,  Malawi,  Malaysia, 
Maldives,  Malta,  Mauritius,  Mexico, 
Myranmar,  Namibia,  Nicaragua,  Niger, 
Nigeria,  Pakistan,  Panama,  Papua  New 


Guinea.  Paraguay,  Peru,  PhiUppines. 
Romania,  Saint  Kitts  and  Nevis,  Saint 
Lucia,  Samoa,  Senegal,  Seychelles, 
Slovenia,  Solomon  Islands.  Sri  Lanka, 
Sudan.  Swaziland,  Syrian  Arab 
Republic,  Tanzania,  Thailand.  Togo, 
Trinidad  and  Tobago,  Tunisia,  Turkey, 
Tuvalu,  Uganda.  Uruguay.  Venezuela. 
Viet  Nam,  Yugoslavia,  Zambia, 
Zimbabwe. 


Appendix  F  to  Suk>part  A — Listing  of  Ozone  Depleting  Chemicals 


Controlled  substarKS 


A.  Class  I: 

1.  Group  I: 

CFCI,-TrlchlorolKjoromethane  (CFC-1 1 ~- 

CFjCh-Dichlorodifluofomethane  (CFC-12) 

CjFsClj-Trichlofotrifluofoethane  (CFC-1 13)  

C2F4ClT-Dichlorotetranuofoettiane  (CFC-1 14) 

CjFsCt-MonochloropentadLiofethane  (CFC-115) 

All  isomers  o(  the  above  chemicals.  [Reserved) 

2.  Group  II: 
CFjClBr-Bromochlorodifluoromethane  (Halorv1211) 

CF»Bf-Bromotrifluofomethane  (HakxvlSOl)  .„ 

C2F4Br}-Oitxomotetranuoroettiane  (Halon-2402) 

Al  isoniers  of  the  above  chemicals.  (Reserved] 

3.  Group  III: 

CF,CI-Chlorotrifluoromethane  (CFC-1 3)  

C]FCI]-(CFC— 1 11) _.._......._..«_...«»............._.... 

CjF;Clr(CFC-1 12)  

V^  Jr  J\^ift"\vy  ■   V^     &     ^  /     ••••••••••••••••••••••••••••••••••••••••••••••••••• 

C,F,CI,-(CFC-213)  

C)F5CI}~(CrC~215)  ..•«....••.»....•«...•«.».•••.••«••».••••••••. 

C,FXIi-(CFC-21 6)  - 

C3F7CHCFC-21 7) 

Al  Isomers  of  ttie  atx)ve  chemicals.  (Reserved] 

4.  Group  IV: 

CCt«-Carbon  Tetrachloride _ 

5.  Group  V: 

C3H/:t,1,1,1  Trichloroethane  (Methyl  chloroform)  ... 


ODP' 


1.0 
1.0 
0.8 
1.0 
0.6 


3.0-18 

10.0-107 

6.0-28 


1.0-250 

1.0-«0 

1.0-600 

1.0-500 

1.0-600 

1.0-600 

1.0-500 

1.0-500 

1.0-500 


1.1 
0.1 


ATL* 


60.0 

120.0 

90.0 

200.00 

400.0 


12.0-.08 
72.0 
23.0 


120.0-1.83 
60.0-1.56 
60.0-1.35 
100.0-8.81 
100.0-7.98 
100.0-7.06 
100.0-6.01 
100.0-4.82 
100.0-3.45 
100.0-1.87 


50.0 
6.3 


CLP  3 


1.0 

1.5 

1.11 

1.8 

2.0 


0.06-0.03 

0.00 

0.00-0.37 


0.88 
1.04 
0.90 
1.76 
1.60 
1.41 
1.20 
0.96 
0.69 
0.37 


1.0 

0.11 


BLP* 


0.00 
0.00 
0.00 
0.00 
0.00 


0.13 
1.00 
0.30 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 
0.00 


includM  rigid  appliaoM  latulation  for  pip**.  Unki, 
truck*,  trailar*.  cooulnart,  train  car*  h  *hlp*. 
refrigarator*.  (raazen.  b«v«r«ge  vending  machines. 


tmlk  btvarage  di*p*n*«r»,  w*t*r  cooler*  and  beater* 
aiid  Ic*  machinaa. 


All  isomers  of  the  atx>ve  chemical  except  1 ,1 ,2-trichloroethane.  (Reserved) 

6.  Group  Vi: 

CH3Br-Bromomettiane  (Methyl  Bromide)  

7.  Group  VII: 

CHFBrr  ..:. 

CHF2Br-(HBFC-22B1) „.. .:.:....... 

CH^^FBr „ 

C2HFBr« „ 

C2Hr2Br3  ..»....4.....«..—..»w.— .—..•.••..... „i, ...»;. » 

C2Hr3Br2  ..»•*..».»»....»•......»—.....» •'. «„.......» ».. 

v^^rii  4^1   •••■•••••••»•••■•■•••••■«••••«•*•••••••••■•«•••••■•■•■■•••■••■■■•••■•••••■•••»■•••••••■••«•••••■••■•«•>•••. 

^'2*' 2*   ^1 3  •••••••■■■••••■••••>•■•••••>■•■■>•>••>»>•••>■■•■•••••••••*■■>■•■>■«•■•••■••»>•_•>••••••■•■••»■•■■>>■■■»* 

^^2 ''2     2"' 2    ••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••■••••••••••••••••••••••••••••■• 

C2H2F3Br  ................._..„.........„ >.............. .-...,... 

C2H,FBr2..„ : „. .,.,.. 

C2H3F2Br _.. 

C2H4FBr „ 

CjHFBro 

CjHFzBr, _. 

03nr3Dr4  .•••»•••.•••••»••»••••.•••..•»..••• •..»•••«••«•.••»•«« 

CMP  Rr 

CHFjBrj - ......; .: „ .;. 

CjHFftBr ; .. 

C3H2rBfs  ....».....•.••»»...•.••»».•..•.«.....•..•••• •••.«•.•.«...*..••.,.•..,««•„..—•»..».. 

vjli2'  2^* 4    ••••*••■•••••••••■■•••■•■••••••••••■••••••■•••••••••■•'■••■••■■*•■>••«••••••••••••••«■■■■*■••••■•••■■••. 

CjHjFjBrj : . — : „ . 

C3H2F*Br2 

C3H2F5Br 

C3H3FBR4  »»••»».»» 

CbHsFjBtj  »».'...;;•..„..„....»„,.,...,..,.« »...m.^«..«..,......»,...,.„, 

v3*l3*  3^* 2    ••••■••••«•••••••••••■•••••••••••■•••■•■•••■••.••••••>••••••>••••••••••••••■•••*••••■••*••.•*•*■•••■•■■< 

^^3        4'^''  3     ■•••■•••■••••••  ■'••••••■•■■••■■•••a* ••■■••••••••••■•«••••■•■■••.•••••••••••■•••■••*•>••••■••••■•■••••••■■  I 

C3H4F2Br2  .............„........„„.»......».._...........................................v................ 

C3H4F,Br 

C3H5F28r „.. 

C3H6FB  „ .._ 

B.  Class  II: 

CHFCIi-Dichiorofluoromethane  (HCFC-21 ) „: 

■  CHF2CI-Chlorodifluoromethane  (HCFC-22)  

CH2FCI-Chlorofluoromethane  (HCFC-31 )  . . 

C2HFCI«(HCFC-121) 


C2HF2a3-(HCFC-122)  ... 
C2HF3Cl2-(HCFC-123)  .... 

C2HF4CI-(HCFC-124) 

C!HF2Clj-(HCFC-131)  .... 
C2H2F2a2-(HCFC-132b)  , 
C2H2F3CHHCFC-133a)  .. 
C2H,FCl2-(HCFC-141b)  .. 
C2H3F2CKHCFC-142b)  .. 

CjHFCl6-(HCFC-221) 

C3HF2Clj-(HCFC-222)  .... 
CjHF3CI«-(HCFC-223)  .... 
C3HF«Cl3-(HCFC-224)  .... 
C,HF5Cl2-(HCFO-225ca) 

(HCFC-225cb)  , 

C3HF6CI-(HCFC-226) 

C3H2Fa5-(HCFC-231)  .... 
C3H2F2Cl4-(HCFC-232)  ... 
C3H2F,Cl3-(HCFC-233)  ... 
C3H2F4Clr(HCFC-234)  .., 
C,H2F5CI-(HCFC-235)  .... 
C3H,FCl4-(HCFC-241)  .... 
C3H,F2Cl3-(HCFC-242)  ... 
C3HjF3Cl2-{HCFC-243)  ... 
CjHjf  4CI-(HCFC-244)  .„. 
C3H«Faj-(HCFC-251)  .... 
C3H4F2a2-(HCFC-252)  ... 
C,H4F3CI-(HCFC-253)  .... 
C3H5Fa2-(HCFC-261)  .... 
C2H5F2CI-(HCFC-262)  .... 
C3H6FCKHCFC-27I) 


■■»«j*«*a«>  ■«•••••'■••■•••••••••< 


OOP' 


0.7 

1.00 

0.74 

0.73 

0.3-0.8 

0.5-1.8 

0.4-16 

0.7-1.2 

0.1-1.1 

0.2-1.50 

0.7-1.6 

0.1-1.7 

0.2-1.1 

0.07-0.1 
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1  Rules 

ControUed  Mbetance 

OOP* 

ATL2 

CLP  3 

BLP* 

Al  isomers  of  the  above  chemJcais.  (Reserved] 

^  Ozone  Oepielion  Potential. 
>  Atmospheric  LHetime. 
^CNorine  Loading  Potential. 
*  Bromir>e  Loading  Potential. 


Appendix  Q  to  Subpart  A— UNEP 
Recommendations  for  Conditions 
Applied  to  Exemption  for  LatKKatory 
and  Analytical  Uses 

1.  Laboratory  purposes  are  identified 
at  this  time  to  include  equipment 
calibration;  use  as  extraction  solvents, 
diluents,  or  carriers  for  chemcial 
analysis;  biochemical  research;  inert 
solvents  for  chemical  reactions,  as  a 
carrier  or  laboratory  chemical  and  other 
critical  analytical  and  laboratory 
purposes.  Production  for  laboratory  and 
analytical  purposes  is  authorized 
provided  that  these  laboratory  and 
analytical  chemicals  shall  contain  only 
controlled  substances  manufactured  to 
the  following  purities: 

CTC  (reagent  grade)  99.5 

l.l.lztrichloroethane  ~.  99.0 

CFC-11  ~ 99.5 

CFC-13  „ 99.5 

CFC-12 99.5 

CFC-113  .„ „ 99.5 

CFC-n4  »....  99.5 

Other  w/  Boiling  P>20»  C  99.5 

Other  w/  Boiling  P<20''  C^ 99.0 

2.  These  pure,  controlled  substances 
can  be  subsequently  mixed  by 
manufacturers,  agents  or  distributors 
with  other  chemicals  controlled  or  not 
controlled  by  the  Montreal  Protocol  as 
is  customary  for  laboratory  and 
analytical  uses. 

3.  These  high  purity  substances  and 
mixtures  containing  controlled 
substances  shall  be  supplied  only  in  re- 
closable  containers  or  high  pressure 
cylinders  smaller  than  three  litres  or  in 
10  millilitre  or  smaller  glass  ampoules. 


marked  clearly  as  substances  that 
deplete  the  ozone  layer,  restricted  to 
laboratory  use  and  analytical  purposes 
and  specifying  that  used  or  surplus 
substances  should  be  collected  and 
recycled,  if  practical.  The  material 
should  be  destroyed  if  recycling  is  not 
practical. 

4.  Parties  shall  annually  report  for 
each  controlled  substance  produced:  the 
piirity;  the  quantity;  the  application, 
specific  test  standard,  or  procedure 
requiring  its  uses;  and  the  status  of 
efforts  to  eliminate  its  use  in  each 
appUcation.  Parties  shall  also  submit 
copies  of  pubUshed  instructions, 
standards,  specifications,  and 
regulations  requiring  the  use  of  the 
controlled  substance. 

Appendix  H  to  Subpart  A — Clean  Air 
Act  Amendments  of  1990  Phaseout 
Schedule  for  Production  of  Ozone* 
Depleting  Substances 
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DEPARTMENT  OF  EDUCATION 

Independent  Uving  Servicee  for  Older 
Individuals  Who  Are  Blind 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Secretary  proposes  a 
priority  under  the  Independent  Living 
Services  for  Older  Individuals  Who  Are 
Blind  program.  The  Secretary  may  use 
this  priority  for  Hscal  year  (FY)  1995 
and  subsequent  years.  The  Secretary 
takes  this  action  to  focus  Federal 
financial  assistance  on  States  that  do  not 
currently  have  projects  funded  under 
this  program.  The  priority  is  intended  to 
increase  the  number  of  States 
participating  in  this  program. 
DATES:  Comments  must  be  received  on 
or  before  December  12, 1994. 
ADDRESSES:  All  comments  concerning 
this  proposed  priority  should  be 
addressed  to  John  Nelson,  U.S. 
Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
3326.  Switzer  Building.  Washington, 
DC.  20202-2741.  Comments  may  also 
be  sent  through  the  internet  to 
"older_blindOed.gov." 
FOR  FURTHER  MFONMATKM  CONTACT: 
Raymond  Melhoff.  U.S.  Department  of 
Education,  600  Independence  Avenue. 
S.W..  Room  3416,  Switzer  Building, 
Washington.  D.C.  20202-2741. 
Telephone:  (202)  205-9320.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTD)  may  call  (202)  205- 
9362 

SUPPtEMENTARY  MtFORMATION:  This 
notice  contains  one  proposed  priority 
under  the  Independent  Living  Services 
for  Older  Individuals  Who  Are  Blind 
program.  Grants  under  this  program  are 
authorized  by  section  7S2(a)  of  the 
Rehabilitation  Act  of  1973  (Act),  as 
amended.  The  expenditure  of  grant 
funds  under  this  program  is  governed  by 
the  regulations  in  34  CFR  Fart  367. 
which  were  published  in  the  Federal 
Register  on  August  15.  1994  (59  FR 
41910). 

The  purpose  of  this  program  is  to 
support  projects  that  provide  to  older 
individuals  who  are  blind  any  of  the 
independent  living  services  that  are 
described  in  34  CFR  367.3(b):  conduct 
activities  that  will  improve  or  expand 
services  for  these  individuals;  and 
conduct  activities  to  help  improve 


public  understanding  of  the  problems  of 
these  individuals. 

This  program  is  an  important  part  of 
the  National  Education  Coals.  This 
programs  supports  the  National 
Education  Goal  that,  by  the  year  2000. 
every  adult  American  will  be  literate 
and  will  possess  the  knowledge  and 
skills  necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship. 

Any  designated  State  agency  (DSA) 
that  meets  the  requirements  in  34  CFR 
367.2  is  eligible  to  receive  an  award 
under  this  program.  A  DSA's 
application  for  funds  under  this 
program  must  contain  the  assurances 
required  by  34  CFR  367. 11  and  any 
other  agreements,  assurances,  and 
information  that  the  Secretary 
determines  to  be  necessary  to  oariy  out 
this  program.  In  addition,  section  21  of 
the  Act  requires  that  projects  funded 
under  this  program  must  demonstrate 
how  they  will  address,  in  whole  or  in 
part,  the  needs  of  older  individuals  who 
are  blind  and  are  from  minority 
backgrounds. 

The  Secretary  will  announce  the  final 
priority  in  a  notice  in  the  Federal 
Register.  The  final  priority  will  be 
determined  by  responses  to  this  notice, 
available  funds,  and  other 
considerations  of  the  Department. 
Funding  of  particular  projects  depends 
on  the  availabiUty  of  Kmds.  the  nature 
of  the  final  priority,  and  the  quality  of 
the  applications  received.  The 
publication  of  this  proposed  priority 
does  not  preclude  the  Secretary  from 
proposing  additional  priorities,  nor  does 
it  limit  the  Secretary  to  funding  only 
this  priority,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  of  proposed  priority  does 
not  solicit  ■pplications.  A  notice  inviting 
applications  under  this  competition  will  be 
published  in  the  Federal  Register  concurrent 
with  or  following  publication  of  the  notice  of 
Tinal  priority. 

Priority 

Under  34  CFR  75.105(c)(3).  the 
Secretary  proposes  to  give  an  absolute 
preference  to  applications  that  meet  the 
following  priority.  The  Secretary 
proposes  to  fund  under  this  competition 
only  applications  that  meet  this  absolute 
priority: 

Background 

The  Department  funded  projects  in  45 
States  in  fiscal  year  1994  to  provide 


independent  living  services  for  older 
individuals  who  are  blind.  The 
Secretary  is  interested  in  supporting 
projects  in  States  that  do  not  currently 
have  projects  funded  under  this 
program.  This  priority  would  increase 
the  number  of  States  providing  services 
to  older  individuals  who  are  blind 
under  this  program. 

Priority 

Projects  must  provide  services  to 
older  individuals  who  are  blind  in 
States  that  do  not  currently  have 
projects  funded  under  this  program. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  To  Comment 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  this  proposed  priority. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  Room  3326.  Mary 
Switzer  Building.  330  C  Street.  S.W.. 
Washington.  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 
through  Friday  of  each  week  except 
Federal  holidays. 

Applicable  Program  Regulations:  34 
CFR  Part  367. 

Program  Authority:  29  U.S.C.  796f. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84. 177 A,  Independent  Living 
Services  for  Older  Individuals  Who  Are 
Blind) 

Dated:  November  2.  1994. 
Howard  R.  Moms, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
|FR  Doc.  94-27778  Filed  11-9-94: 8:45  am] 
BiLUNO  cooc  40oe-ei-p 
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DEPARTMENT  OF  ENERGY 

Office  of  Nuclear  Energy 

Management  of  Depleted  Uranium 
Haxafluorlde  (UFa);  Request  for 
Recommendations 

AGENCY:  Department  of  Energy. 
ACnOM:  Notice  of  request  for 
recommendations. 

SUMMARY:  DOE  is  preparing  to  assess 
several  alternative  strategies  for  the 
long-term  management  or  use  of 
depleted  UFft.  As  part  of  that 
assessment.  DOE  is  requesting 
iTJCommendations  from  interested 
persons,  industry,  and  other 
Government  agencies  for  potential  uses 
for  the  depleted  VFt,  storeid  at  the 
gaseous  diffusion  plants  in  Paducah. 
Kentucky,  and  Portsmouth.  Ohio,  and  at 
the  Oak  Ridge  Reservation  in  Tennessee. 
as  well  as  for  technologies  that  could 
facilitate  the  long-term  management  of 
this  material. 

DATES:  Individuals  or  organizations 
wishing  to  make  recommendations 
should  do  so  in  writing  by  December  12. 
1094.  to  ensure  their  consideration. 
ADDRESSES:  Please  submit 
recommendations  to  Mr.  Charles  E. 
Bradley  Jr..  Office  of  Uranium  Programs. 
Office  of  Nuclear  Energy,  U.S. 
Department  of  Energy.  19901 
Germantown*Road.  Germantown,  MD 
20874. 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

Uranium  is  a  naturally-occurring 
radioactive  element  containing  different 
isotopes,  notably  Uranium-238  (U-2.38) 
and  Uranium-23S  (U-235).  The  usability 
of  uranium  Cor  controlled  fission  in 
nuclear  chain  reactions  in  most  nuclear 
reactors  depends  on  increasing  the 
proportior  of  the  U-235  isotope  in  (he 
material  through  an  isotopic  separation 
process  called  enrichment.  This  process 
dJTfclM  a  abaan  of  UFa  into  separate 
■tiaaiiie    nnnoriii  hml  in  U-23S  and  the 
other  depleted  in  U-235.  The  first  large 
scale  enrichment  process  was  developed 
by  the  United  States  through  the 
Manhattan  Project  in  the  1940s.  The 
process  of  enrichment  used  in  the 
United  States  is  called  "gaseous 
diffusion,"  and  has  continued  under  the 
auspices  of  the  Atomic  Energy 
Commission  and  its  successor  agencies, 
including  DOE.  On  July  1 .  1993,  general 
responsibility  for  uranium  enrichment 
was  transferred  from  DOE  to  the  United 
States  Enrichment  Corporation  (USEC). 

Gaseous  diffusion  was  developed,  on 
a  large  scale,  Grst  at  the  Oak  Ridge 
Reservation  in  Tennessee  and,  later,  at 


plants  located  near  Paducah.  Kentucky, 
and  Portsmouth,  Ohio.  Using  UF6  as 
feed  material  for  the  enrichmenl 
process,  these  plants  produced  highly 
enriched  uranium  for  defense  needs  of 
the  United  States,  as  well  as  low 
enriched  uranium  for  use  as  fuel  in 
commercial  nuclear  reactors.  The 
production  of  highly  enriched  uranium 
was  discontinued  in  1992  due  to  the 
reduced  requirements  of  the  V.S. 
defense  programs.  All  diffusion 
operations  at  the  Oak  Ridge  fadUty 
ceased  in  1985. 

A  major  consequence  of  the  gaseous 
diffusion  process  is  the  accumulation  of 
a  signiHcant  amount  of  depleted  UF*. 
This  material  is  so  named  because  it  is 
depleted  in  the  percentage  of  the  U-235 
isotope,  as  compared  to  the  original  feed 
material.  Most  of  this  material  is  stoiwl 
at  the  Paducah  and  Portsmouth  Caseous 
Diffusion  Plants  and  at  the  Oak  Ridge 
Reservation.  The  total  amount  in  storage 
at  these  three  sites  is  approximately 
560,000  metric  tons.  Depleted  UFe  is  a 
solid  at  ambient  temperatures,  and  is 
stored  in  large  cylinders  holding 
approximately  14  tons  each,  stacked  two 
layers  high,  \vbich  are  subject  to  regular 
insp<9ction  and  maintenance.  About 
29.000  cylinders  ue  stored  at  Paducah. 
13,000  at  Portsmouth,  and  5,000  at  Oak 
Ridge. 

2.  DOE  is  publishing,  elsewhere  in 
today's  Federal  Register,  an  Advance 
Notice  of  Intent  (ANOI)  to  prepare  an 
EIS  on  alternative  strategies  for  the  long- 
term  management  of  depleted  UF*.  The 
first  step  in  the  process  to  consider 
alternative  approaches  is  this  Request  to 
the  public,  industry,  and  other 
Gox-eroment  agencies  for  information 
and  suggestions  for  potential  uses  for 
depleted  UFe  and/or  technologies  that 
oould  fiaciUtate  the  long-term 
management  of  the  material.  This 
Request  will  help  to  ensure  that  the 
resulting  long-range  management 
strategy  will  consider  all  reasonable 
alternatives.  For  purposes  of  responding 
to  this  Request,  current  regulatory 
requirements  should  not  be  considered 
a  barrier  to  recommended  uses  or 
technologies.  DOE  will  evaluate  each 
submission  to  determine  if  it  riiould  be 
included  as  a  reasonable  alternative  in 
the  EIS,  which  will  assess  the 
environmental  impacts  of  the  various 
alternative  management  strateeies. 

3.  DOE  requests  from  the  puolic. 
industry,  and  other  Government 
agencies,  their  suggestions  and 
recommendations  on  the  follo%ving: 

A.  Uses  or  applications  of  products  or 
materials  that  use  any  form  ofdephted 
umnium.  Such  uses  or  applications 
could  be  for  the  depleted  uranium  in  its 
current  chemical  form,  for  any  of  its 


individual <:omponents,  for  either  the 
uranium  or  fluorine  in  some  other 
chemical  or  physical  form,  or  products 
made  from  any  form  or  compound  of 
depleted  UF*  including  alloys,  cements. 
or  other  materials.  Suggested  uses  and 
applications  should  not  be  limited  to 
those  that  only  DOE  or  another 
Government  agency  might  pursue.  The 
Department  is  interested  in  all  possible 
uses  or  applications  for  the  depleted 
UF6.  whether  by  the  public  or  the 
private  sector.  With  the  suggestions,  the 
Department  requires  as  much  of  the 
following  information  as  possible: 

1.  A  description  of  the  use  or 
appUcation,  including  a  design 
description  and/or  flow  sheet;  material, 
fabrication,  product,  and  other 
specifications;  and  resulting  wastes  or 
effluents; 

2.  The  potential  annual  and  total 
usage; 

3.  The  technical  status  of  the  use  or 
application  (that  is,  whether  it  is 
standard  industrial  practice; 
demonstrated  on  a  bench  or  small  scale, 
but  not  on  an  industrial  scale; 
engineering,  materials,  or  design 
development  needed;  etc.); 

4.  Facilities,  equipment,  other 
materials,  and  labor  required; 

5.  Environmental  and  health  and 
safety  approvals  required; 

6.  Any  Government  participation  or 
funding  required; 

7.  Estimated  cost,  including  research, 
development  and  demonstration;        , 
construction;  operations; 
decontamination;  decommissioning; 
basis  for  estimates;  and  assumptions; 
product  value,  if  any;  and 

8.  Proposed  schedule  including, 
research,  development  and 
demonstration;  and  operations. 
'^^rTechnologies  that  could  facilitate 
the  long-term  management  of  the 
depleted  uranium.  The  Department 
requires  as  much  of  the  following 
information  as  possible  concerning  the 
recommended  technology: 

1.  The  environmental,  health  and 
safety,  and  economic  characteristics; 

2.  A  description  of  the  technology  and 
any  processes  or  treatment,  including  a 
design  description  and/or  flow  sheet; 
material,  fabrication,  product,  and  other 
specifications;  and  resulting  wastes  or 
eflluents; 

3.  The  status  of  the  technology  and 
any  required  research,  development  or 
demonstration; 

4.  Materials  balance  information  and 
diemical  composition  of  any  wastes 
produced; 

5.  Labor  requirements  for  both 
construction  and  operation: 


6.  Timing  of  research,  development 
and  demonstration;  construction;  and 
operation; 

7.  Factors  that  might  limit  siting 
choices; 

8.  Facihties,  equipment,  or  materials 
required;  and 

9.  Estimated  cost,  including  research, 
development  and  demonstration; 
construction;  operations;  product  value, 
if  any;  decontamination; 
decommissioning;  basis  for  estimates; 
and  assumptions. 

4.  If  any  of  the  information  supplied 
to  the  IDepartment  is  proprietary, 
privileged  and  confidential  commercial 
or  financial  information,  a  trade  secret, 
or  otherwise  exempt  bom  public 
disclosure,  it  should  be  so  designated 
and  the  Department  will  protect  this 
information  in  accordance  with  its 
standard  procedures  as  prescribed  in  10 
CFR  1004.11  or  other  applicable  law. 
The  title  page  of  the  information  should 
be  marked  with  the  restriction  cited  in 
the  regulation.  Each  page  to  be  so 
restricted  should  be  marked  with  the 
following  legend: 

Use  or  disclosure  of  data  contained  on 
this  sheet  is  subject  to  the  restriction  on 
the  title  page. 

5.  A  DOE  Laboratory  will  prepare  a 
report,  based  on  evaluations  by 
independent  experts,  on  the  responses 
to  the  request  for  recommendations. 
After  review  of  the  laboratory  report, 
responses  EXDE  considers  reasonable 
will  be  included  as  alternatives  for 
which  environmental  impacts  will  be 
assessed  in  the  EIS.  EXDE  will  also 
initiate  a  study  of  the  Ufc  cycle  costs  of 
each  EIS  alternative.  That  study  will 
also  be  considered,  along  with  the  final 
EIS,  when  DOE  selects  a  strategy  from 
among  these  alternatives. 

6.  This  Request  is  solely  for  the 
information  described  above  and  is  not 
for  the  purpose  of  obtaining 
recommendations  and/or  proposals  for 
research,  development,  and 
demonstration  to  be  funded  by  the 
Government. 

7.  Except  as  provided  in  paragraph  4, 
the  written  submissions  from  the  public, 
industry,  and  other  Government 
agencies  will  be  made  available  for 
public  review  at  DOE  Public  Reading 
Room  located  in  Room  lE-190  at  1000 
Independence  Avenue  SW,  Washington, 
DC  20585. 

8.  Throughout  this  process, 
opportunities  for  pubhc  participation 
will  be  provided  to  discuss  technologies 
submitted.  Comments  will  be  requested 
on  the  criteria  that  the  technical  experts 
will  use  to  evaluate  responses  to  this 
Request  for  Recommendations. 

9.  hi  addition  to  the  ANOl,  DOE 
intends  in  the  httiire  to  publish  in  the 


Federal  Register,  a  notice  of  intent  to 
begin  the  scoping  process  for  the 
preparation  of  the  EIS  on  the  selection 
of  a  strategy  for  the  long-term 
management  of  the  depleted  uraniiun 
hexafluoride. 

Issued  in  Washington,  D.C  on  this  26th 
day  of  October,  1994. 
Terry  R.  Lash, 

Director,  Office  of  Nuclear  Energy. 
|FR  Doc.  94-27781;  Filed  11-9-94;  8:45  am] 
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Alternative  Strategies  for  the  Long- 
Term  Management  of  Depleted 
Uranium  Hexafluoride  Resources  at 
Several  Geographic  Locations 

AGENCY:  Department  of  Energy. 
ACTION:  Advance  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 

SUMMARY:  The  Department  of  Energy  is 
providing  advance  notice  of  its  intent  to  . 
prepare  an  environmental  impact 
statement  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  environmental  impact 
statement  will  assess  the  potential 
environmental  impacts  of  alternative 
strategies  for  the  long-term  management 
or  uses  of  depleted  uranium 
hexafluoride  (UF6)  resources  currently 
stored  at  Paducah,  Kentucky; 
Portsmouth,  Ohio;  and  Oak  Ridge, 
Teimessee. 

This  environmental  impact  statement 
will  consider  general  strategj'  options, 
including  the  general  impacts  of  siting 
potential  faciUties  or  transporting 
materials  to  or  from  such  facilities.  In 
addition,  such  analyses  would  focus  on 
those  issues  that  would  affect  strategy 
selection,  such  as  consolidation  at  one 
site.  The  specific  environmental  impacts 
of  the  transportation  of  materials  or 
impacts  from  the  actual  siting  of  any 
projects  that  would  result  from  strategy 
selection  would  be  further  assessed  by 
any  necesseuy  project  NEPA  docmnents 
to  follow. 

DATES  AND  ADDRESSES:  The  Department 
of  Energy  requests  comments  by  January 
9, 1994,  but  comments  sent  after  that 
time  will  be  considered  to  the  extent 
possible.  The  anticipated  date  for  the 
formal  notice  of  intent  is  June  1995.  The 
dates  and  locations  of  all  scoping 
meetings  will  be  aimounced  in  that 
notice  of  intent  or  subsequent  Federal 
Register  notices  as  well  as  in  local 
media,  prior  to  the  planned  meetings. 

Written  comments  on  the  scope  of  the 
environmental  impact  statement, 
questions  concerning  the  proposed 
action,  and  requests  for  copies  of 
referenced  material  should  be  directed 


to:  Mr.  Charles  E.  Bradley  Jr.,  Office  of 
Uranium  Programs,  Office  of  Nuclear 
Energy,  United  States  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  Maryland  20874,  (301) 
903-4781. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  Department 
of  Energy  NEPA  review  process,  please 
contact  Ms.  Carol  M.  Borgstrora, 
Director,  Office  of  NEPA  Oversight. 
United  States  Department  of  Energy, 
1000  Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  (202)  586-4600 
or  1-800-472-2756. 

SUPPLEMENTARY  INFORMATION:  Depleted 
UFe  is  stored  as  a  solid  compound  of 
uranium  and  fluorine  in  large  cylinders. 
It  is  produced  by  an  enrichment  process 
that  divides  a  single  stream  of  UF  « into 
two  separate  streams — one  enriched  in 
uranium-235  and  one  depleted  in 
uranium-235.  The  enriched  UFe  is 
withdrawn  from  the  process  and  used  to 
produce  fuel  for  commercial  nuclear    . 
power  plants.  The  depleted  UF*  is 
withdrawn  from  the  process  and  stored 
in 'large  cylinders. 

The  purpose  of  the  environmental 
impact  statement  is  to  assess  the 
potential  impacts  of  a  range  of 
technological  or  market  options  related 
to  the  management  of  depleted  UFt, 
(currently  stored  at  Paducah,  Kentucky; 
Portsmouth,  Ohio;  and  Oak  Ridge, 
Teimessee),  including  use,  reuse, 
conversion,  or  disposal,  and  to  select  a 
strategy  for  the  long-term  management 
of  such  depleted  UFe  in  light  of  the 
changed  missions  and  functions.  Should 
the  Department  of  Energy  develop  any 
proposal  in  the  future  to  use  any 
fraction  of  the  depleted  UF6  inventory 
for  its  own  research  or  other  activity, 
that  proposal  would  be  the  subject  of  a 
separate  NEPA  dociunent,  and  would 
not  affect  this  notice. 

The  environmental  impact  statement 
will  focus  on  the  Department  of 
Energy's  depleted  UFs  stored  at  the 
Paducah,  Portsmouth,  and  Oak  Ridge 
sites.  Other  forms  of  depleted  liraniura 
(e.g.,  uranium  oxides  and  uranium 
metal)  and  depleted  UF6  used  or  stored 
at  other  sites  would  not  be  analyzed  in 
the  environmental  impact  statement 
since  they  exist  only  in  small  quantities 
(taken  all  together  they  total  about  7 
percent  of  the  quantity  of  the  subject 
depleted  UF6),  would  not  affect  strategy 
selection,  and  would  involve  different 
management  and  potentially  different 
uses.  Should  the  Department  propose  an 
action  that  involves  these  other  forms  of 
depleted  uranium,  such  a  proposal 
would  receive  appropriate  NQ'A 
review. 
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TIm  OapartmeDt  of  Enemr  is 
publishing  elsawhere  in  today's  Fadaral 
Register  a  Request  for 
Recommendations  for  potential  uses  for 
the  depleted  UF»,  which  includes  a 
request  for  suggestions  of  technologies 
that  could  facilitate  the  long-term 
management  of  the  material.  The 
request  will  also  be  published  in 
industry  and  trade  publications. 

The  Department  of  Energy  intends  to 
use  te<-Jinical  experts  to  evaluate  the 
responses  that  are  received  froin  the 
requests.  Following  the  Department's 
receipt  of  the  technical  evaluations,  the 
Department  will  determine  which 
responses  evaluated  are  reasonable  and 
include  them  as  alternatives  to  be 
assessed  in  the  environmental  impact 
statement.  The  Department  will  provide 
opportunities  for  the  public  to 
participate  in  the  technology  evaluation 
process.  The  Department  will  also 
initiate  a  separate  study  on  the  costs  of 
the  depleted  UF«  uses  and  management 
options  assessed  in  the  environmental 
imf^ct  statement.  This  request  to  the 
public,  industry,  and  other  Government 
agencies  is  the  first  step  in  the  process 
to  consider  alternative  approaches.  The 
request  and  the  evaluations  that  follow 
will  help  to  ensure  that  the  resulting 
long-range  management  stratf^gy  will 
consider  all  reasonable  altomatives. 

The  Department  of  Energy  will  also 
initiate  a  study  of  the  life  cycle  costs  of 
each  environmental  impact  statement 
alternative.  That  study  will  also  be 
considered,  along  with  the  final 
environmental  impact  statement,  when 
the  Department  selects  a  stratftg)'  from 
among  the  reasonable  alternatives. 

Invitation  To  Coounent 

The  Department  of  Energy  intends  to 
conduc:t  a  full  and  open  process  to 
define  the  scope  of  the  environmental 
impact  statement  and  is  issuing  this 
Advance  Notice  of  Intent  as  a 
prt^liminary  step  in  seeking  public 
comment  on  the  proposed  action,  the 
range  of  alternatives,  and  the  scope  of 
impact  aiu lysis.  Written  comments  from 
all  uiterestod  parties  are  invited  in  order 
to  assist  the  Department  in  defining  the 
scope  of  the  environmental  impact 
statement,  including  the  identification 
of  the  likely  alternatives  and  significant 
environmental  issues.  Written 
comments  should  be  sent  to  the  address 
shown  at  the  beginning  of  this  notioe. 

Following  the  completion  of  this 
preliminary  public  comment  period,  the 
Department  of  Energy  will  publish  a 
notice  of  intent  to  initiate  the  scoping 
process,  including  the  schedule  of 
public  meetings  to  receive  oral  at 
wi  ittcn  comments  oo  the  scope  of  this 
environmental  impact  statement.  At  this 


time,  the  Department  is  not  scheduling 
any  public  meetings  in  advance  of  the 
notice  of  intent.  If  there  is  significant 
interest  in  holding  earUer  public 
meetings,  however,  the  Department  will 
consider  any  requests  and  would 
publish  notices  for  such  meetings  prior 
to  holding  them. 

Background 

Uranium  is  a  naturally-occurring 
radioactive  element  containing  different 
isotopes,  notably  Uranium-234  and 
Uranium-235.  The  ability  to  use 
uranium  for  controlled  Hssion  in 
nuclear  chain  reactions  in  most  nuclear 
reactors  depends  on  increasing  the 
proportion  of  the  Uranium-235  isotope 
in  the  matbrial  through  an  isotoptc 
separation  process  called  enrichment. 
This  process  divides  a  single  stream  of 
UF  6  into  two  separate  streams — one 
enriched  in  Uranium-235  and  the  other 
depleted  in  Uranium-235.  The  first 
large-scale  enrichment  process  was 
developed  by  the  United  States  through 
the  Manhattan  Project  in  the  1940s.  The 
enrichment  technology  employed  in  the 
United  States  is  called  "gaseous 
diffusion."  which  has  continued  under 
the  auspices  of  the  Atomic  Energy 
Commission  and  its  successor  agencies 
including  the  Department  of  Energy.  On 
|uly  1,  1993.  general  responsibility  for 
uranium  enrichment  in  the  United 
States  was  transferred  from  the 
E)epartment  to  the  United  States 
Enrichment  Corporation. 

Gaseous  diffusion  was  dcvclo(>ed.  on 
a  large  scale,  first  at  the  Oak  Ridge 
Reservation  in  Tennessee  and  later  at 
plants  located  near  Paducah.  Kentucky, 
and  Portsmouth.  Ohio.  Using  UFb  as 
feed  material  for  the  enrichment 
process,  these  plants  produced  highly 
enriched  uranium  for  tiie  defense  needs 
of  the  United  States,  as  well  as  low 
enriched  uranium  for  use  in  making  fuel 
for  commercial  nuclear  powor  reactors. 
All  diffusion  operations  at  the  Oak 
Ridge  facility  ceased  in  1985.  and  that 
facility  is  awaiting  decontamination  and 
d«:ommissioning. 

The  Energy  Policy  Act  of  1992 
established  the  United  States 
Enrichment  Corporation  as  a  new 
CoverniBent  corporation  which 
generally  has  responsibility  for  enriched 
uranium  production  at  the  Portsmouth 
and  Paducah  plants,  as  well  as  United 
States  marketing  rights  for  enriched 
uranium  produced  or  blended  at  those 
plants.  The  United  States  Enrichment 
Corporation  is  leasing  the  plants  from 
the  Department  of  Energy,  has  signed  an 
agreement  for  division  of 
responsibilities  betweon  the  Department 
and  the  Corporation  at  tlie  two  plants, 
and  awumed  responsibility  for  enriched 


uranium  production  on  July  1. 1993.  Ail 
depleted  UFe  created  beginning  July  1. 
1993.  is  the  responsibility  of  the 
Corporation.  Consequently,  the 
proposed  Department  strategy  for 
depleted  UF6  management  does  not 
include  material  created  after  July  1, 
1993;  however,  the  Department's 
decisions  on  depleted  UP*  disposition 
could  affect  the  Corporation's  operating 
plans  and  policies.  The  environmental 
impact  statement  will  include  a 
discussion  of  the  likely  impacts  of  any 
of  the  Department's  decisions  on  the 
Corporation,  but  cannot  commit  to  a 
course  of  action  for  material  controlled 
by  the  Corporation  without  prior 
agreement.  Public  comment  on  the 
scope  of  possible  actions  and 
agreements  is  welcome. 

A  maior  consequence  of  the  gaseous 
diffusion  process  is  the  accumulation  of 
a  significant  amount  of  depleted  UF«. 
Most  of  this  material  is  stored  at  the 
Paducah  and  Portsmouth  Gaseous 
Diffusion  Plants  and  at  the  Oak  Ridge 
Reservation.  The  total  amount  of 
depleted  UF6  stored  at  these  three  sites 
is  approximately  560.000  metric  tons. 
Depleted  UFb  is  stored  in  large  steel 
cylinders  holding  approximately  14  tons 
each,  stacked  two  layers  high,  in  large 
"yards"  at  the  sites.  The  cylinders  are 
inspected  regularly  to  detect  and  repair 
any  leaks  should  they  occur.  About 
29.000  cylinders  are  stored  at  Paducah. 
13.000  at  Portsmouth,  and  S.OOO  at  Oak 
Ridge. 

Potential  uses  of  depleted  UFa  and  its 
chemical  constituents  include^*  (1)  use  of 
uranium  metal  in  annament 
manufacture  or  as  metal  or  uxido-i>ascd 
shielding  in  the  management  of 
radioactive  materials,  including  wastes 
or  spent  nuclear  fuel:  and  (2)  use  of 
hydrogen  fluoride,  hydrofluoric  acid, 
and  fluorine  for  commercial  industrial 
processes. 

Purpose  of  the  Environmental  Impact 
Statement 

The  purpose  of  the  environmental 
impact  statement  is  to  evaluate  the 
impacts  of  alternative  strategies  for  the 
long-term  management  and  use  of 
depleted  IJFt,  stored  at  the  Paducah. 
Portsmouth,  and  Oak  Ridge  sites.  Such 
alternatives  would  be  analyzed  for  their 
impacts  on  the  human  environment, 
including  risks  to  public  health  and 
safety,  occupational  health  and  safety, 
and  effects  up>on  the  natural 
environment.  The  need  for  tlie  proposed 
action  arises  from  changes  in  various 
domestic  and  international  factors. 
These  factors  include:  the  changed 
mission  and  functions  of  the 
Department  of  Energy  programs  for 
nuclear  materials  production  and 


research;  changes  brought  about  by  the 
end  of  the  Cold  War;  the  shift  in 
emphasis  mandated  by  the  President's 
budget  requests;  and  by  directives  of  the 
Secretary  of  Energy  to  reconsider  future 
Department  missions,  hmctions,  and 
responsibilities.  The  imique  properties 
and  value  of  depleted  UFc,  as  well  as 
the  large  volumes  in  storage,  suggest 
that  the  evaluation,  analysis,  and 
decisions  on  the  fate  of  this  material  be 
made  separate  from  those  of  other 
materials  in  storage  or  awaiting 
disposition.  The  Department  has 
determined  that  such  an  action  is  a 
major  Federal  action  with  potentially 
signiHcant  environmental  impacts  and 
requires  the  preparation  of  an 
environmental  impact  statement  in 
accordance  with  NEPA.  This 
environmental  impact  statement  will 
aid  in  making  management  decisions  on 
depleted  UFe  by  evaluating  the 
environmental  impacts  of  a  range  of 
reasonable  alternatives,  as  well  as 
providing  a  means  for  a  public  voice  in 
the  decision-making  process.  The 
Department  is  committed  to  ensuring 
that  the  public  has  a  full  and  complete 
opportunity  to  be  heard  on  this  matter 
and  is  providing  this  advance  notice  of 
intent  to  that  end. 

Preliminary  Description  of  Alternatives 
for  Environmental  Impact  Statement 

The  Department  of  Energy  requests 
public  input  on  all  relevant  aspects  of 
the  long-term  management  and  use  of 
depleted  UFe  and  potential  alternatives. 
At  this  time,  the  Department  has  no 
preferred  alternative  and  will  consider 
for  inclusion  in  the  environmental 
impact  statement  all  reasonable 
alternatives.  The  following  is  a 
discussion  about  the  preliminary  list  of 
alternatives  for  the  environmental 
impact  statement  that  may  be  modified 
by  additions  or  deletions;  public 
comment  on  the  range  of  alternatives  is 
hereby  requested. 

Continue  Current  Storage  and 
Management  Practices  (NO  ACTION) 

This  alternative  would  continue 
present  storage  and  management 
practices  for  depleted  UFe  at  the 
Paducah,  Portsmouth,  and  Oak  Ridge 
locations  for  at  least  twenty  to  thirty 
years,  until  shutdown  and 
decommissioning  of  the  facilities.  At 
this  time,  the  depleted  UFe  at  the 
Department  of  Energy's  Paducah, 
Portsmouth,  and  Oak  Ridge  faciUties  is 
stored  in  steel  cylinders  the 
specifications  for  which  are  typically:  a 
capacity  of  14  tons,  a  diameter  of  48 
inches,  a  length  of  12  feet,  and  wall 


thickness  of  '/« inch.  There  are 
approximately  47,000  such  cylinders  in 
storage  at  the  three  sites  (29,000  at 
Paducah,  13,000  at  Portsmouth,  and 
5,000  at  Oak  Ridge). 

Current  management  practices  consist 
of:  (1)  use  of  special  equipment  to 
transport  cylinders  within  the  storage 
yards;  (2)  regular  visual  inspection  of  all 
cylinders  to  verify  cylinder  integrity;  (3) 
replacement/refurbishment  of 
deteriorating  cylinders,  as  necessary;  (4) 
construction/reconstruction  of  cylinder 
storage  yards,  as  necessary;  (5)  operating 
procedures  for  control  of  radioactive 
and  hazardous  material  exposure  to 
workers  and  for  response  to  any 
unanticipated  releases  of  depleted  UF6; 
(6)  restacking  of  cylinders  when  needed 
to  facilitate  inspections,  and  replacing 
wood  "saddles"  (storage  chocks)  with 
concrete  saddles;  (7)  technical 
assessments  of  cylinder  performance 
and  development  of  improved 
inspection  methods;  and  (8)  research  on 
coatings  to  apply  to  cylinder  surfaces  to 
control  corrosion. 

Modifications  to  Depleted  UFt  Storage 
Facilities  and  Procedures 

This  alternative  would  include 
significant  changes  in  the  Department  of 
Energy's  facilities  and  management 
procedures  for  depleted  UFe  in  storage. 
Such  changes  could  consist  of  one  or 
more  of  the  following: 

(1)  redesign  of  the  storage  yards  to 
add  diking  and  runoff  collection; 

(2)  construction  of  storage  buildings 
in  heu  of  outdoor  storage; 

(3)  provision  of  double-walled 
containers  for  the  cylinders;  and 

(4)  increased  inspection  frequency. 


Use  of  Depleted  UF^ 

This  alternative  would  consist  of  a 
number  of  sub-alternatives  for  depleted 
UFe  use  by  means  of  conversion  through 
chemical  processes  that  separate  the 
uranium  from  the  fluorine.  Likely  end 
products  could  be  uranium  oxide, 
calcium  fluoride,  depleted  uranium 
metal,  depleted  uranium  concrete, 
hydrogen  fluoride  or  hydrofluoric  acid, 
the  latter  having  commercial  value  in 
industrial  processing.  Locations  for  such 
conversions  could  include  one  or  more 
of  the  following:  (1)  Department  of 
Energy  facilities  where  depleted  UF6  is 
stored;  (2)  One  or  more  commercial 
nuclear  fuel  fabrication  plants  or 
industrial  facilities  in  the  United  States; 
or  (3)  Commercial  nuclear  facilities 
outside  of  the  United  States.  The 
analysis  of  this  alternative  would 
include  the  results  of  feasibility  studies 
of  each  subaltemative,  as  well  as  a 


discussion  of  the  relative  impacts  of 
each  subaltemative. 

Use  of  the  converted  depleted  UF* 
would  be  evaluated  as  subahematives 
including:  (1)  use  as  radiation  shielding 
in  the  management  of  nuclear  materials 
including  waste  and  spent  nuclear  fuel, 
and  (2>  use  in  armament  manufacture. 

Disposal  of  Depleted  UFt, 

This  alternative  would  consist  of  the 
analysis  of  potential  impacts  from  the 
disposal  of  depleted  UFe  either  in  its 
present  fonn,  or  in  other  forms,  at 
appropriate  waste  disposal  facilities. 

Identification  of  Environmental 
Issues.  'The  impact  analysis  would 
consider,  for  each  alternative,  the  health 
and  safety  risks  to  workers  and  to  the 
public  of  material  transportation, 
storage,  and  use,  as  well  as  any  potential 
impacts  to  environmental  resources.  As 
to  the  site-specific  impacts  of 
technologies,  the  analyses  would  be 
generic  rather  than  site-specific  for  any 
technology  alternative;  selection  of  a 
site  is  not  part  of  the  proposed 
Department  of  Energy  action  and  will  be 
preceded  by  appropriate  NEPA 
documentation.  The  environmental 
impact  statement  would  provide 
estimates  of  the  maximum  impacts 
expected. 

Related  and  Other  Department  of 
Energy  NEPA  Documentation.  Should 
the  depleted  UF^  strategy  selection 
result  in  site-specific  actions,  additional 
NEPA  documents  would  be  prepared  to 
consider  the  specific  impacts  on  the  site 
and  vicinity  from  any  proposed  action. 
Such  analyses  would  address  site- 
specific  issues  such  as  historic 
resources,  threatened  and  endangered 
species,  critical  environmental 
resources,  floodplain,  and  land  use. 

The  Draft  and  Final  Environmental 
Impact  Statements  on  the  Alternative 
Strategies  for  the  Long-Term 
Management  of  Depleted  Uranium 
Hexafluoride  Resources  at  Several 
Geographic  Locations,  and  related 
documents,  will  be  available  for 
inspection,  when  completed,  at  the 
Department  of  Energy's  Freedom  of 
Information  Reading  Rooms.  The 
location  of  these  Reading  Rooms  will  be 
announced  in  the  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement. 

Issued  in  Washington,  D.C,  this  2l8t  day 
of  October,  1994. 

Peter  N.  Brush. 

Principal  Deputy  Assistant  Secretary, 
Environment,  Safety  and  Health. 
(PR  Doc.  94-27780;  Filed  11-9-94;  8:45  am] 
BHXINGCOOe  646(M)1-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WMdiife  Service 

50  CFR  Part  17 
RIN  1018-AB97 

Endangered  and  Threatened  Wildlife 
and  Plants;  Endangered  Status  for  the 
Plant  Poa  liAannii  (Mann's  Biuegrass) 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACnOM:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  designates  endangered 
status  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  the  plant  Poa  mannii  (Mann's 
biuegrass).  Four  extant  populations 
containing  a  total  of  approximately  125 
individuals  of  the  species  are  known  to 
occur  in  the  northwestern  and  north- 
central  region  of  the  island  of  Kauai. 
The  species  and  its  habitat  are 
threatened  by  goats,  competition  by 
naturalized,  introduced  vegetation,  fire, 
landslides,  and  erosion.  The  existence 
of  few  populations  and  individuals 
increases  the  likelihood  of  extinction 
from  stochastic  events  and/or  reduced 
reproductive  vigor. 

This  Hnal  rule  implements  the 
Federal  protection  provisions  provided 
by  the  AJct 

EFFECTIVE  DATE:  December  12, 1994. 
ADDRESSES:  The  complete  Hie  for  this 
final  rule  is  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours,  at  the  U.S.  Fish 
and  Wildlife  Service.  Pacific  Islands 
Office.  300  Ala  Moana  Boulevard.  Room 
6307.  P.O.  Box  50167.  Honolulu,  Hawaii 
96R50. 

FOR  FURTHER  MFORMATICM  CONTACT: 
Robert  P.  Smith.  Field  Supervisor,  at  the 
above  address  (808/541-2749). 

SUPPtfMENTARY  INFORMATXM: 
Background 

Poa'mannii  was  first  collected  by 
Horace  Mann,  Jr.,  and  William  Tufts 
Brigham  in  1864  or  1865  in  Wairaea 
Canyon  on  the  island  of  Kauai.  The 
name  Poa  mannii  was  published 
without  a  description  (attributed  to 
William  Munro)  in  Seemann's  Journal 
of  Botany  in  1869.  The  specific  epithet 
was  selected  to  honor  one  of  the  original 
collectors.  Subsequently,  the  species 
was  validly  published  by  Hillebrand 
(1888)  in  his  Hora. 

Poa  mannii  of  the  grass  family 
(Poaceae)  is  a  perennial  with  short 
rhizomes  (underground  stems)  and 
erect,  tufted  culms  (bunched  stems)  SO 
to  75  centimeters  (an)  (20  to  30  inches 


(in))  tall.  The  leaf  sheath  completely 
surrounds  the  leaf,  and  the  ligule 
(appendage  at  the  junction  of  the  leaf 
blade  and  sheath)  completely  encircles 
the  stem,  is  about  0.5  millimeters  (mm) 
(0.02  in)  long,  and  has  a  tooth  about  2 
to  4  mm  (0.08  to  0.2  in)  long  and  a 
fringed  margin.  The  leaf  blade  is  up  to 
15  cm  (6  in)  long  and  2  to  4  nun  (0.08 
to  0.2  in)  wide,  and  has  a  rough  upper 
surface  and  a  hairless  lower  surface.  Tlie 
panicles  (branched  flower  clusters)  are 
usually  less  than  5  cm  (2  in)  long  and 
have  primary  branches  5  to  20  mm  (0.2 
to  0.8  in)  long.  The  4  to  7  mm  (0.2  to 
0.3  in)  long,  flattened  spikelets  (ultimate 
flower  clusters)  are  pale  greenish  or 
yellowish  brown  and  usually  are 
comprised  of  4  or  5  flowers.  The  glumes 
(small  pair  of  bracts  at  the  base  of  each 
spikelet)  are  about  3  mm  (0.1  in)  long 
liie  lemma  (outer  bract  at  the  base  of  a 
floret)  is  3  to  4  mm  (0.1  to  0.2  in)  long 
and  has  cobwebby  hairs  at  its  base,  libe 
palea  (inner  bract  at  the  base  of  a  floret) 
is  3  to  3.5  mm  (about  0.1  in)  long  and 
has  a  sharp,  longitudinal  ridge.  "The 
reddish  brown  grain-like  firuit  is 
elliptical  to  spindle-shaped  and  about 
1.5  mm  (0.06  in)  long.  All  three  native 
species  of  Poa  in  the  Hawaiian  Islands 
are  endemic  to  the  island  of  Kaiud.  Poa 
mannii  is  distinguished  from  both  Poa 
siphonog]ossa  and  Poa  sandvicensis  by 
its  fringed  ligule  and  from  Poa 
sandvicensis  by  its  shorter  panicle 
branches  (O'Connor  1990). 

Poa  mannii  is  found  only  on  the 
northwestern  and  west-central  portions 
of  the  island  of  Kauai.  The  four  kno%vn 
populations  extend  over  a  distance  of 
about  10.5  by  8.5  kilometers  (km)  (6.5 
by  5.3  miles  (mi))  and  are  found  in 
Kalalau,  Makaha,  Koaie,  and  Waialac 
Valleys,  all  on  State  lands  (David 
Lorence.  National  Tropical  Botanical 
Garden,  pers.  comm..  1992).  The  species 
was  formerly  found  in  Olokele  Gulch 
(O'Connor  1990).  Approximately  125 
individuals  have  been  observed  in  the 
extant  populations.  This  species 
typically  grows  on  cljffs  and  rock  faces 
at  elevations  between  460  and  1,150 
meters  (m)  (1.510  and  3.770  feet  (ft))  in 
lowland  and  montane  mesic  forests. 
Associated  species  include:  Chamaesyce 
sp.  Cakoko),  Exocarpos  luteolus  (heau), 
Labordia  helleri  (kamakahala).  and 
Nototrichium  sp.  in  Kalalau  Valley; 
Cyrtandra  wawrae  (ha 'i wale)  in  Makaha 
Valley;  Acacia  koa  (koa),  Alectryon 
macrococcus  (mahoe),  and  Antidesma 
platyphyUum  (hame)  in  Koaie  Valley: 
and  Bidens  cosmoides  (po'ola  nui). 
Carex  meyenii,  Dodonaea  viscosa 
Ca'ali'i).  and  Schiedea  amplexicaulis  in 
Waialae  Valley.  Threats  to  Poa  mannii 
include  habitat  damage,  trampling,  and 


browsing  by  feral  goats  {Capra  hircus); 
competition  with  invasive  alien  plants, 
especially  Erigeron  kan'inskianus  (daisv 
fleabane).  Lantana  camara  (lantana). 
and  Rubiis  argutus  (prickly  Florida 
blackberry):  landslides  in  the  steep 
habitat;  fire:  and  reduced  reproductive 
vigor  and/or  extinction  from  stochastic 
events  due  to  the  small  number  of 
existing  populations  and  individuals  (D. 
Lorence  and  Ken  Wood,  Hawaii  Plant 
Conservation  Center,  pers.  comms.. 
1992). 

Previous  Federal  Action 

Federal  action  on  Poa  mannii  began 
as  a  result  of  section  1 2  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Document  No.  94-51,  was 
presented  to  Congress  on  January  9. 
1975.  On  July  1. 1975.  the  Service 
published  a  notice  in  the  Federal 
Register  (40  FR  27823)  of  its  acceptance 
of  the  Smithsonian  report  as  a  petition 
within  the  context  of  section  4(c)(2) 
(now  section  4(b)(3))  of  the  Act,  and 
giving  notice  of  its  intention  to  review 
the  status  of  the  plant  taxa  named 
therein.  As  a  result  of  that  review,  on 
Jime  16. 1976.  the  Service  published  a 
proposed  rule  in  the  Federal  Register 
(41  FR  24523)  to  determine  endangered 
status  pursuant  to  section  4  of  the  Act 
for  approximately  1,700  vascular  plant 
species.  The  list  of  1.700  plant  taxa  was 
assembled  on  the  basis  of  comments  and 
data  received  by  the  Smithsonian 
Institution  and  the  Service  in  response 
to  House  Document  No.  94-51  and  the 
July  1. 1975,  Federal  Register 
publication.  General  comments  received 
in  response  to  the  1976  proposal  are 
summarized  in  an  April  26.  1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  two 
years  old  be  withdrawn.  A  one-year 
grace  period  was  given  to  proposals 
already  over  two  years  old.  On 
December  10. 1979.  the  Service      • 
published  a  notice  in  the  Federal 
Register  (44  FR  70796)  withdrawing  the 
portion  of  the  June  16, 1976,  proposal 
that  had  not  been  made  final,  including 
Poa  mannii,  along  with  four  other 
proposals  that  had  expired.  The  Service 
published  updated  notices  of  review  for 
plants  on  December  15,  1980  (45  FR 
82479).  September  27. 1985  (50  FR 
39525).  and  February  21. 1990  (55  FR 
6183).  Poa  mannii  was  first  included  in 
the  1980  and  1985  notices  of  review  as 
a  category  1  species.  Category  1  taxa  are 
those  for  which  the  Service  has  on  file 
substantial  information  on  biological 


vulnerability  and  threats  to  support 
preparation  of  listing  proposals.  In  the 
1990  notice  of  review,  Poa  mannii  was 
considered  a  category  1  *  species. 
Category  1  *  taxa  are  those  which  are 
possibly  extinct.  Since  the  1990  notice 
of  review,  three  previously  unknown 
populations  of  the  species  have  been 
discovered,  and  a  population  has  been 
foimd  in  an  area  in  which  the  plant  w^as 
formerly  known. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  that  present  substantial  . 
information  indicating  that  the 
petitioned  action  may  be  warranted 
within  12  months  of  their  receipt. 
Section  2(bJ(l)  of  the  1982  amendments 
further  required  all  petitions  pending  on 
October  13. 1982,  be  treated  as  having 
been  newly  submitted  on  that  date.  On 
October  13, 1983,  the  Service  found  that 
the  petitioned  listing  of  Poa  mannii  was 
warranted,  but  precluded  by  other 
ptending  hsting  actions,  in  accordance 
with  section  4(b)(3)(B)(iii)  of  the  Act; 
notification  of  this  finding  was 
published  on  January  20,  1984  (49  FR 
2485).  Such  a  finding  requires  the 
Service  to  consider  the  petition  as 
having  been  resubmitted  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
finding  was  reviewed  in  October  of 
1984. 1985, 1986.  1987,  1988.  1989, 
1990.  and  1991.  Pubhcation  of  the 
proposed  rule  constituted  the  final  1- 
year  finding  for  this  species. 

On  April  7,  1993,  the  Service 
published  in  the  Federal  Register  (58 
FR  18073)  a  proposal  to  Hst  the  plant 
Poa  mannii  as  endangered.  This 
proposal  was  based  primarily  on 
information  suppHed  by  Hawaii  State 
Department  of  Land  and  Nattual 
Resources  unpublished  reports  and 
observations  by  botanists  and 
naturalists.  The  Service  now  determines 
Poa  mannii  to  be  endangered  with  the 
publication  of  this  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  April  7, 1993,  proposed  rule 
and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  The  public 
comment  period  ended  June  7, 1993. 
Appropriate  State  agencies,  county 
governments.  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  newspaper 
notice  in\'iting  public  comment  was 
pubUshed  in  "The  Honolulu 
Advertiser"  on  May  12,  1993,  and  "The 
Garden  Isle  "  on  May  16,  1993.  No  letters 
of  comment  were  received. 


Summary  of  Factors  AfiTecting  the 
Species 

Section  4  of  the  Endangered  Species 
Act  (16  U.S.C.  1533)  and  regulations  (50 
CFR  Part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  Lists.  A  species  may  be 
determined  to  be  an  endangered  species 
due  to  one  or  more  of  the  five  factors 
described  in  section  4(a)(1).  These 
factors  and  their  application  to  Poa 
mannii  Munro  ex  Hillebr.  (Mann's 
biuegrass)  are  as  follows: 

A.  The  Present  or  Threateiied 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

The  area  of  Kauai  in  which  Poa 
mannii  is  found  has  undergone  extreme 
alteration  because  of  past  and  present 
land  management  practices,  including 
grazing,  deliberate  alien  plant  and 
animal  introductions,  water  diversion, 
and  recreational  development  (Wagner 
et  al  1985).  Feral  animals  have  had  the 
greatest  overall  impact,  altering  and 
degrading  the  vegetation  and  habitats  of 
the  area;  feral  goats  currently  cause  the 
greatest  damage  to  the  area. 

Feral  goats,  which  have  inhabited  the 
drier,  more  rugged  areas  of  Kauai  since 
the  1820s.  consume  native  vegetation, 
trample  roots  and  seedlings,  cause 
erosion,  and  promote  the  invasion  of 
alien  plants  (Cuddihy  and  Stone  1990). 
Feral  goats  on  Kauai  are  managed  as  a 
game  species  with  a  limited  hunting 
season  (Tomich  1986),  but  their 
numbers  are  large  enough  to  cause 
considerable  habitat  damage.  Poa 
mannii  siuvives  only  in  very  steep  areas 
that  are  inaccessible  to  goats,  suggesting 
that  goat  predation  may  have  eliminated 
this  species  from  more  accessible 
locations,  as  is  the  case  for  other  rare 
plants  from  northwestern  Kauai  (Com  et 
al.  1979).  Populations  of  Poa  mannii  are 
affected  by  erosion  and  landsUdes. 
resulting,  in  part,  from  goat  activities  in 
surrounding  areas  (K.  Wood.  pers. 
comm.,  1992). 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

Unrestricted  collecting  for  scientific 
or  horticultural  purposes  and  excessive 
visits  by  individuals  interested  in  seeing 
rare  plants  could  result  from  increased 
publicity.  This  is  a  potential  threat  to 
Poa  mannii  that  could  also  promote 
erosion  and  greater  ingress  by 
competing  alien  species. 

C  Disease  or  Predation 

Poa  mannii  is  not  known  to  be 
unpalatable  to  goats,  which  inhabit  the 
areas  where  all  four  known  populations 


of  Poa  mannii  grow.  Predation  is  a 
probable  reason  that  this  species  is 
currently  found  only  on  cliff  faces 
inaccessible  to  goats  (D.  Lorence  and  K. 
Wood,  pers.  comms.,  1992).  Predation 
by  goats  constitutes  a  threat  to  the 
expansion  of  the  extant  populations  of 
Poa  mannii. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

All  four  populations  of  Poa  mannii 
are  located  on  State  conservation 
district  land,  which,  among  other 
purposes,  are  regarded  as  necessary-  for 
the  protection  of  endemic  biological 
resources  and  the  maintenance  or 
enhancement  of  the  conservation  of 
natural  resources.  Activities  permitted 
in  the  conservation  district  are  chosen 
by  considering  how  best  to  make 
multiple  use  of  the  land  (HRS.  sect. 
205-2).  Some  uses,  such  as  maintaining 
animals  for  himting,  are  based  on  policy 
decisions,  while  others,  such  as 
preservation  of  endangered  species,  are 
mandated  by  both  Federal  and  State 
laws.  Requests  for  amendments  to 
district  boundaries  or  variances  within 
existing  classifications  can  be  made  by 
government  agencies  and  private 
landowners  (HRS,  sect.  205-4).  Before 
decisions  on  these  requests  are  made, 
the  impact  of  the  proposed 
reclassification  on  "preservation  or 
maintenance  of  important  natural 
systems  or  habitat"  (HRS,  sects.  205-4, 
205-17),  as  well  as  the  maintenance  of 
natural  resources,  is  required  to  be  taken 
into  account  (HRS.  sects.  205-2,  205-4). 
For  any  proposed  land  use  change  that 
would  occur  on  county  or  State  land, 
that  would  be  funded  in  part  or  whole 
by  county  or  State  funds,  or  that  would 
occur  within  land  classified  as 
conservation  district,  an  environmental 
assessment  is  required  to  determine 
whether  or  not  the  envirorunent  will  be 
significantly  affected  (HRS.  chapt.  343). 
If  it  is  found  that  an  action  will  have  a 
significant  effect,  preparation  of  a  full 
Enviroiunental  Impact  Statement  is 
required.  Hawaii  environmental  policy 
and,  thus,  approval  of  land  use.  is 
required  by  law  to  safeguard  "•  •   •  the 
State's  imique  natural  environmental 
characteristics  •   •   •*•  (HRS,  sect.  344- 
3(1))  and  includes  guidelines  to  "protect. 
endangered  species  of  individual  plants 
and  animals  *   *   *"  (HRS,  sect.  344- 
4(3)(A)).  However,  the  species  is  not 
presently  protected  as  an  endangered 
species  under  the  State's  endangered 
species  provisions,  and,  despite 
provisions  for  conserving  endemic 
resources,  individual  rare  species  may 
be  overlooked  diuing  consideration  of 
other  land  use  priorities. 
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E.  Other  NaturaJ  or  Manmade  Factor* 
Affecting  Its  Continued  Existence 

The  exutenoB  of  only  four 
popuiaUoos  nnn«i«rtng  of  approxinuitely 
125  individuals  of  Poa  mannii  increases 
the  potential  for  extinction  from 
stocKastic  events.  The  limited  gene  pool 
may  depress  reproductive  vigor,  or  a 
single  human-caused  or  nattual 
anvironniental  disttubance,  a  disease,  or 
pradation  could  destroy  an  entire 
population  and  a  significant  percentage 
of  the  known  individuals  of  the  spedes. 
In  the  steep  areas  where  Poa  mannii 
grows,  erosion  and  landslides  due  to 
natural  weathering  can  result  in  the 
death  of  individual  plants  as  well  as 
habitat  destruction.  This  process 
especially  affects  the  continued 
existence  of  species  or  populations  with 
limited  numbers  and/or  narrow  ranges, 
such  as  Poa  mannii,  and  can  be 
exacerbated  by  human  disturbance  and 
land  use  practices. 

Competition  by  alien  plant  species  is 
a  threat  to  Poa  mannii.  Brought  to 
Hawaii  as  a  cultivated  herbaceous  plant, 
daisy  fleabane  has  become  naturalized 
in  wetter  regions  of  four  islands 
(Wagner  et  al.  1990).  Daisy  fleabane  has 
invaded  Kalalau,  Koaie,  and  Waialae 
Valleys,  three  of  the  four  areas  where 
Poa  mannii  occurs  (K.  Wood,  pers. 
comm..  1992).  Lantana.  brought  to 
Hawaii  as  an  ornamental  plant,  is  an 
aggressive,  thicket-forming  shrub  that 
can  now  be  found  on  all  of  the  main 
islands  in  mesic  forests,  dry  shrublands. 
and  other  dr>',  disturbed  habitats 
(Wagner  et  al.  1990).  Lantana  threatens 
all  known  populations  of  Poa  mannii 
(D.  Lorence  and  K.  Wood,  pers.  comms.. 
1992).  Prickly  Florida  blackberry,  an 
aggressive  alien  species  in  disturbed 
mesic  to  wet  forests  and  subalpine 
grasslands  on  four  islands,  is  considered 
a  noxious  weed  by  the  State  of  Hawaii 
(Smith  1985,  Wagner  et  al.  1990). 
Prickly  Florida  blackberry  threatens  the 
Kalalau  and  Waialae  Valley  populations 
of  Poa  mannii  (K.  Wood,  pers.  comm., 
1992). 

Fire  is  considered  an  immediate 
threat  to  the  rare  plants  of  the  cliff  faces 
and  valleys  of  the  Na  Pali  Coast,  where 
the  largest  known  population  of  Poa 
mannii  occiirs.  Under  dry  conditions, 
human-set  fires  would  spread  rapidly 
and  could  destroy  these  plants,  due  to 
the  strong  prevailing  winds  and  dry  fuel 
load  on  cliff  ledges.  Fire  could  destroy 
dormant  seeds  as  well  as  plants,  even  on 
steep  cliffs  (Clarke  and  Cuddihy  1980). 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  finalizing  this  rule.  Based  on 


this  evaluatioa.  this  rulemaking  will  list 
Poa  mannii  as  endangered.  This  species 
numbers  only  approximately  125 
individuals  in  four  known  extant 
populations.  Threats  to  the  continued 
existence  of  the  spades  include  habitat 
degradation  and/or  predation  by  goats, 
competition  from  alien  plants,  fire, 
landslides  and  erosion,  and  lack  bf  legal 
protection  or  difficulty  in  enforcing 
laws  that  become  effective  with  this 
listing  action.  Small  population  size  and 
limited  distribution  make  the  species 
particularly  vulnerable  to  extinction 
and/or  reduced  reproductive  vigor  from 
stochastic  events.  Because  Poa  numnii  is 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range,  it  fits 
the  definiUon  of  endangered  as  defined 
in  the  Act. 

Critical  habitat  is  not  being  proposed 
for  Poa  mannii  for  reasons  discussed  in 
the  "Critical  Habitat"  section  of  this 
final  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  a  species  is  determined  to  be  * 

endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  Poa  mannii. 
The  publication  of  a  map  and  precise 
description  of  critical  habitat  in  the 
Federal  Register,  as  required  in  a 
designation  of  critical  habitat,  would 
increase  the  degree  of  threat  to  this 
species  from  take  or  vandalism  and. 
therefore,  could  contribute  to  its 
decline.  The  listing  of  this  species  as 
endangered  publidzes  the  rarity  of  the 
plant  and.  thus,  can  make  it  attractive  to 
researchers,  curiosity  seekers,  or 
collectors  of  rare  plants.  All  involved 
parties  and  the  major  landowner  have 
been  notified  of  the  location  and 
importance  of  protecting  the  habitat  of 
this  species,  which  will  be  addressed 
through  the  recovery  process  and 
through  the  section  7  consultation 
process.  There  are  no  known  Federal 
activities  within  the  currently  known 
natural  habitat  of  this  species. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  this 
species  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  from 
vandalism,  colleding,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  this  spedes. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  under  the 
Act  indude  recognition,  recovery 
adioos.  requirements  for  Federal 


protactioo,  and  prohibitions  against 
certain  activities.  Listing  encourages 
conservation  acdons  by  Federal,  State, 
and  local  agendes,  private 
organizations,  and  individuals.  The  Act 
provides  for  possible  land  acquisition 
and  cooperation  with  the  State  and 
requires  that  recovery  plans  be 
developed  for  listed  species.  The 
requirement  for  Federal  agendes  and 
the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Ad,  as  amended, 
requires  Federal  agendes  to  evaluate 
their  actions  with  respect  to  any  taxon 
that  is  proposed  or  listed  as  endangered 
and  with  respect  to  its  critical  habitat, 
if  any  is  being  designated.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  SO  CFR  Part  402. 

Section  7(a)(2)  requires  Federal 
agencies  to  ensure  that  adivities  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affed  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  the  Service. 
There  are  no  known  Federal  activities 
that  occur  within  the  presently  knovtnn 
habitat  of  Poa  mannii. 

The  Act  and  its  implementing 
regulations  found  at  50  CFR  17.61. 
17.62.  and  17.63  set  forth  a  series  of 
general  prohibitions  and  exceptions  that 
apply  to  all  endangered  plant  species. 
With  resped  to  Poa  mannii,  all 
prohibitions  of  section  9(a)(2)  of  the  Ad, 
implemented  by  50  CFR  17.61,  would 
apply.  These  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to 
import  or  export  any  endangered  plant 
species  to/from  the  United  States: 
transport  such  species  in  interstate  or 
foreign  commerce  in  the  course  of  a 
commercial  activity:  sell  or  offer  for  sale 
such  spedes  in  interstate  or  foreign 
commerce:  remove  and  reduce  to 
possession  any  such  species  from  areas 
under  Federal  jurisdiction:  malidously 
damage  or  destroy  any  such  species  on 
any  area  under  Federal  jurisdiction:  or 
remove,  cut,  dig  up.  damage,  or  destroy 
any  such  species  on  any  other  area  in 
knowing  violation  of  any  State  law  or 
regulation  or  in  the  course  of  any 
violation  of  a  State  criminal  trespass 
law.  Certain  exceptions  apply  to  agents 
of  the  Service  and  State  conservation 
agencies.  Section  10  of  the  Ad  and  50 
CFR  17.62  also  provide  for  the  issuance 
of  permits  under  certain  circumstances 
to  carry  out  adivities  involving 


endangered  plants  that  are  otherwise 
prohibited  by  sedion  9. 

It  is  the  policy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  pradicable  at  the  time  a  spedes 
is  listed  those  activities  that  would  or 
would  not  constitute  a  violation  of 
sedion  9  of  the  Ad.  Such  information 
is  intended  to  clarify  the  potential 
impacts  of  a  species'  listing  on  proposed 
and  ongoing  activities  within  the 
species'  range.  The  four  known 
populations  of  Poa  mannii  occur  on 
cliffs  and  rock  faces  located  on  State 
lands.  The  Service  is  not  aware  of  any 
otherwise  legal  activities  proposed  or 
being  conducted  by  the  public  at  this 
time  that  will  be  affected  by  this  listing 
and  result  in  a  violation  of  section  9. 
Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisor  of  the  Service's  Pacific 
Islands  Office  (see  ADDRESSES  sedion). 
Requests  for  copies  of  the  regulations 
concerning  listed  plants  and  general 
inquiries  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fi.sh  and  Wildlife  Service,  Ecological 
Services,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portland,  Oregon 
97232-4181  (503/231-2063:  FAX  503/ 
231-6243). 

Hawaii  State  Law 

Federal  listing  will  automatically 
invoke  listing  under  the  State's 
endangered  species  act.  Hawaii's 
endangered  species  act  states,  "Any 
species  of  aquatic  life,  wildlife,  or  land 
plant  that  has  been  determined  to  be  an 


endangered  spedes  pursuant  to  the 
(Federal)  Endangered  Spedes  Act  shall 
be  deeuMd  to  be  an  endangered  spedes 
under  the  provisions  of  this  chapter 
•  *  '"(HRS.8ectl95D-4(a)). 
Therefore,  Federal  listing  will  accord 
the  species  listed  status  under  Hawaii 
State  law.  State  law  prohibits  cutting, 
collecting,  uprooting,  destroying, 
injuring,  or  possessing  any  listed 
species  of  plant  on  State  or  private  land, 
or  attempting  to  engage  in  any  such 
conduct  State  law  also  encourages 
conservation  of  such  spedes  by  State 
agencies  and  triggers  other  State 
regulations  to  proted  the  spedes  (HRS. 
sect.  195D-4  and  5).  Two  populations  of 
Poa  mannii  occur  in  forest  reserves, 
which  have  rules  and  regulations  for  the 
protection  of  resources.  State  law 
mandates  the  development  and 
implementation  of  programs  concerning 
the  conservation  of  biological  resources, 
including  this  endangered  species  (HRS. 
sect.  195D-5(a)). 

National  Environmental  Policy  Ad 

The  Fish  and  Wildlife  Service  has 
determined  that  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969,  need  not  be 
prepared  in  connedion  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25, 1983  (48  FR  49244). 


RefncMesCiled'' 

A  complete  list  of  all  references  cited 
herein  is  available,  upon  request,  from 
the  Field  Supervisor.  Padfic  Islands 
Office  (see  ADDRESSES  section). 

Anthon 

The  authors  of  this  rule  are  Marie  M. 
Bruegmann  and  Zella  E.  Ellshoff  of  the 
Pacific  Islands  Office  (see  ADDRESSES 
sedion),  (808/541-3441). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Autbority:  16  U.S.Q  1361-1407;  16  U.S.C 
1531-1544;  16  U.S.C  4201-4245:  Pub.  L  99- 
625, 100  Stat  3500;  unless  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  FLOWERING  PLANTS,  to 
the  List  of  Endangered  and  Threatened 
Plants,  to  read  as  follows: 

f  17.1 2    Endangered  and  threatened  plants. 

(h)*   •  • 


opecies 


Scientific  name 


Common  name 


Historic  range 


Family 


Status       When  listed 


Critical 
habitat 


Special 
rules 


Flowering  Plants 


Poamanne.^ 


Mann's  bluegrass  ....    U.S.A.  (HI) Poaceae E 
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Datod:  !k;ptcmber  9, 1994. 
MoUie  H.  Beattie. 
Director.  Pish  and  Wildlife  Service. 
IFR  Ooc.  94-27301  Filed  1 1-9-94;  8:45  am) 

BIUJNG  COOe  43ie-66-P 

50  CFR  Part  17 
RIN  1018-AB94 

Endangered  and  TlN-eatened  Wildlife 
and  Ptonts;  Endangered  Status  for  12 
Plants  From  the  Hawaiian  Islands 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 


SUMMARY:  The  US.  Fish  and  Wildlife 
Service  (Service)  determines 
endangered  status  pursuant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  12  species  of 
Hawaiian  plants:  Adenophorus  periens 
(pendant  kihi  fern),  Bonamia  menziesii 
(no  common  name  (NCN)),  Diellia 
erecta  (NCN),  Flueggea  neowawraea 
(mehamehame),  Hibiscuf  brackenridgei 
(ma'o  hau  hele),  Mariscus  pennatiformis 
(NCN).  Neraudia  sericea  (ma'aloa). 
Plantago  princeps  (ale),  Sesbania 
tomentosa  ('ohai),  Solanum 
incompletum  (thorny  p<^>olo). 


Spermolepis  hawaiiensis  (NCN),  and 
Vigf\a  o-wabuensis  (Oahu  vigna).  These 
12  species  are  found  on  1  or  more  of  the 
following  Hawaiian  Islands:  Laysan. 
Necker.  Nihoa.  Niihau.  Kauai.  Oahu. 
Molokai.  Lanai,  Kahoolawe.  Maui,  and 
Hawaii.  The  12  spedes  and  their 
habitats  have  been  variously  affecled  or 
are  currently  threatened  by  one  or  moie 
of  the  following:  habitat  degradation 
and/or  predation  by  wild,  feral,  or 
domestic  animals  (pigs,  goats,  deer, 
cattle):  competition  for  space,  light, 
water,  and  nutrients  by  naturalized, 
introduced  vegetation:  habitat  loss  from 


UMI 


56334  Federal  Register  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  217  /  Thursday.  November  10.  1994  /  Rules  and  Regulations  56335 


fires:  human  impacts  from  recreational 
activities:  and  insect  infestations.  Due  to 
the  small  number  of  existing  individuals 
and/or  their  very  narrow  distributions, 
these  species  and  most  of  their 

Kpulations  are  subject  to  an  increased 
elihood  of  extinction  and/ or  reduced 
reproductive  vigor  from  stochastic 
events.  This  rule  implements  the 
protection  provisions  provided  by  the 
Act  for  these  plant  taxa. 
EFFECTIVE  DATE:  December  12. 1994. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  public  inspection, 


by  appointment,  during  normal  business 
hours  at  the  Pacific  Islands  Office.  U.S. 
Fish  and  Wildlife  Service,  300  Ala 
Moana  Boulevard.  Room  6307.  P.O.  Box 
50167,  Honolulu,  Hawaii  96850. 

-FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith,  Field  Supervisor,  at  the 
above  address  (808/541-2749). 

SUPPLEMENTARY  INFORMATION: 
Background 

Adenophorus  periens,  Bonamia 
menzjesii,  DieUia  erecta.  Flueggea 


neowawmea.  Hibiscus  brackenridgei, 
Mariscus  pennatjformis.  Neraudia 
sericea,  Plantago  princeps,  Sesbania 
tomentosa,  Solanuin  incompletxim, 
Spermolepis  hawaiiensis,  and  Vigna  o- 
wahuensis  are  ciurently  known  from  11 
Hawaiian  Islands:  Laysan.  Necker, 
Nihoa,  Niihau,  Kauai,  Oahu,  Molokai. 
Lanai,  Kahoolawe,  Maui,  and  Hawaii. 
The  ciurent  and  historical  distribution 
by  island  is  presented  in  Table  1  for 
each  of  the  12  species. 


TABLE  1.— Summary  of  Island  Distribution  of  the  Proposed  Species 
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7  ■  Questionable  locality  or  iriconsistent  information  in  sources. 

La — Laysan 

Ne— Necker 

N— Nihoa 

Ni— Nithau 

K— Kauai 

O— Oahu 

L — Lanai 
Ka— Kahoolawe 
M— Maui 
H — Hawaii 


The  Hawaiian  archipelago  includes 
eight  large  volcanic  islands  (Niihau, 
Kauai,  Oahu,  Molokai,  Lanai, 
Kahoolawe.  Maui,  and  Hawaii),  as  well 
as  offshore  islets,  shoals,  and  atolls  set 
on  submerged  volcanic  remnants  at  the 
northwest  end  of  the  chain  (the 
Northwestern  Hawaiian  Islands).  The 
archipelago  covers  a  land  area  of  about 
16,600  square  kilometers  (sq  km)  (6,400 
sq  miles  (mi)),  extending  roughly 
between  latitude  IB^SC  to  28°  15'  N  and 
longitude  154'40'  to  178'*70'  W,  and 
ranging  in  elevation  from  sea  level  to 
4.200  meters  (m)  (13,800  feet  (h))  (Dept. 
of  Geography  1983).  The  regional 
geological  setting  is  a  mid-oceanic 
volcanic  island  archipelago  set  in  a 
roughly  northwest  to  southeast  line, 
with  younger  islands  to  the  southeast. 
The  youngest  island,  Hawaii,  is 
volcanically  active.  The  older  islands 
are  increasingly  eroded,  so  that  the 


basaltic  portions  of  many  of  the 
northwestemmost  islands  (such  af 
Laysan,  Necker,  and  Nihoa)  are  entirely 
submerged,  and  coralline  atolls  and 
shoals  are  often  all  that  remain  above 
sea  level  (Macdonald  et  aJ.  1986).  The 
topography  of  the  Hawaiian  Islands  is 
extremely  diverse.  On  the  younger 
islands,  Hawaii  and  Maui,  gently 
sloping  unweathered  shield  volcanoes 
with  very  poor  soil  development  are 
juxtaposed  with  older,  heavily 
weathered  valleys  with  steep  walls, 
well-develop>ed  streams,  and  gently 
sloped  flood  plains.  The  older  islands  to 
the  northwest  (i.e..  Niihau,  Kauai,  Oahu. 
and  Molokai)  are  generally  more 
weathered.  On  a  typical  older  island, 
sea  cliffs  and  large  amphitheater-headed 
valleys  on  the  windward  (northeast) 
side  contrast  with  erosionally  yoimger, 
dissected  slopes  on  the  leeward 


(southwest)  side  (Dept.  of  Geography 
1983). 

The  climate  of  the  Hawaiian  Islands 
reflects  the  tropical  setting  buffered  by 
the  surrounding  ocean  (Dept.  of 
Geography  1983).  The  prevailing  winds 
are  northeast  trades  with  some  seasonal 
fluctuation  in  strength.  There  are  also 
winter  storm  systems  and  occasional 
hurricanes.  Temperatures  vary  over  the 
year  on  an  average  of  5°  Celsius  (C)  (11° 
Fahrenheit  (F))  or  less,  with  daily 
variation  usually  exceeding  seasonal 
variation  in  temperature.  Temperature 
varies  with  elevation  and  ranges  from  a 
maximum  recorded  temperature  of  37.7° 
C  (99.9°  F),  measured  at  265  m  (870  ft) 
elevation,  to  a  minimum  of  minus  12.7* 
C  (9.1°  F)  recorded  at  4.205  m  (13,795 
ft)  elevation.  Annual  rainfall  varies 
greatly  by  location,  with  marked 
windward  to  leeward  gradients  over 
short  distances.  Minimum  average 


annual  rainfall  is  less  than  250 
millimeters  (mm)  (10  inches  (in)):  the 
maximum  average  precipitation  is  well 
in  excess  of  11,000  nun  (450  in)  per 
year.  Precipitation  is  greatest  during  the 
months  of  October  through  April.  A  dry 
season  is  apparent  in  leeward  settings, 
while  windward  settings  generally 
receive  tradewind-drlven  rainfall 
throughout  the  year  (Dept.  of  Geography 
1983). 

The  native-dominated  vegetation  of 
the  Hawaiian  Islands  varies  greatly 
according  to  elevation,  moisture  regime, 
and  substrate.  The  most  recent 
classification  of  Hawaiian  natural 
communities  recognizes  nearly  100 
native  vegetation  types  (Gagne  and 
Cuddihy  1990).  Within  these  types  are 
numerous  island-specific  or  region- 
specific  associations,  comprising  an 
extremely  rich  array  of  vegetation  types 
within  a  very  limited  geographic  area. 
Major  vegetation  formations  include 
forests,  woodlands,  shrublands, 
grasslands,  herblands,  and  pioneer 
associations  on  lava  and  cinder 
substrates. 

There  are  lowland,  montane,  and 
subalpine  forest  types  in  Hawaii, 
extending  from  sea  level  to  above  3,000 
m  (9,800  ft)  in  elevation.  Coastal  and 
lowland  forests  are  generally  dry  or 
mesic  and  may  be  open-  or  closed- 
canopied.  The  stature  of  lowland  forests 
is  generally  under  10  m  (30  ft).  Eleven 
species  included  in  this  ruling 
{Adenophorus  periens.  Bonamia 
menziesii,  DieUia  erecta,  Flueggea 
neowaviTaea,  Hibiscus  brackenridgei. 
Mariscus  pennatiformis,  Neraudia 
sericea,  Plantago  princeps,  Solanum 
incompletum,  Spermolepis  hawaiiensis. 
and  Vigna  o-wahuensis)  have  been 
reported  from  lowland  forest  habitat. 
Montane  forests,  occupying  elevations 
between  1.000  and  2.000  m  (3,000  and 
6,000  ft),  are  dry  to  mesic  on  the 
leeward  slopes  of  the  islands  of  .Kauai, 
Maul,  and  Hawaii.  On  those  islands,  as 
well  as  on  Oahu.  Molokai,  and  Lanai, 
mesic  to  wet  montane  forests  occur  on 
the  windward  slopes  and  summits.  The 
dry  and  mesic  forests  may  be  open-  to 
closed-canopied,  and  may  exceed  20  m 
(65  ft)  in  stature.  Of  the  species  in  this 
ruling,  four  (DieUia  erecta,  Plantago 
princeps.  Solanum  incompletum,  and 
Vigna  o-wahuensis)  have  been  reported 
irom  montane  mesic  and  dry  forest 
habitats.  Montane  wet  forests  are 
usually  dominated  by  several  species  of 
native  trees  and  tree  ferns.  Three  species 
{Adenophorus  periens,  Mariscus 
pennatiformis,  and  Plantago  princeps) 
have  been  reported  from  montane  wet 
forest  h^itat  At  high  montane  and 
subalpine  elevations,  at  and  above  2,000 
m  (6.500  ft)  elevation,  are  subalpine 


forests,  usually  open-canopied  and 
forming  a  mosaic  with  surrounding 
grasslands  and  shrublands.  Subalpine 
forests  are  known  only  &t>m  Haleakala 
on  East  Maui  and  from  Hualalai,  Mauna 
Kea,  and  Mauna  Loa  on  Hawaii. 
Solanum  incompletum  has  been 
reported  bom  subalpine  forest  habitat. 
Hawaiian  shrublands  are  also  found 
bom  coastal  to  alpine  elevations.  The 
majority  of  Hawaiian  shrubland  types 
are  in  dry  and  mesic  settings,  or  on  cliffs 
and  slopes  too  steep  to  support  trees. 
Wet  montane  shrublands  are  typically 
dominated  by  Metrosideros  ('ohi'a). 
.  Taxa  reported  from  native  shrublands 
include  Bonamia  menziesii.  Hibiscus 
brackenridgei,  and  Sesbania  tomentosa. 
Hawaiian  grassland  types  are  found 
from  coastal  to  subalpine  settings. 
Coastal  and  lowland  grasslands  are 
knovtrn  frt>m  the  Northwestern  Hawaiian 
Islands,  Kauai,  Oahu,  Molokai,  Lanai, 
Maui,  and  Hawaii.  Both  Hibiscus 
brackenridgei' and  Vigna  o-vi'ahuensis 
have  been  reported  &Y>m  native 
grasslands. 

The  land  that  supports  these  12  plant 
species  is  owned  by  various  private 
parties,  the  City  and  County  of 
Honolulu,  the  County  of  Maui,  the  State 
of  Hawaii  (including  State  parks,  forest 
reserves,  natiu^  area  reserves,  and 
Hawaiian  Home  Lands),  and  the  Federal 
government  (including  national  parks, 
national  wildlife  refuges,  national 
historic  sites,  and  property  under  the 
jurisdiction  of  the  Department  of 
Defense). 

Discussion  of  the  12  Plant  Taxa 
Included  in  This  Final  Rule 

Adenophorus  periens  (pendant  kihi 
fern)  was  first  collected  by  Captain 
Fredrick  William  Beechey  in  the  1820s 
or  1830s.  It  was  not  formally  described 
until  1974,  when  L.  Earl  Bishop 
published  the  name  Adenophorus 
periens.  Prior  to  its  description,  the 
names  Polypodium  adenophorus  and 
Adenophorus  pinnatifidus  had  been 
erroneously  applied  to  the  species 
represented  by  Beechey's  specimen 
(Bishop  1974). 

Adenophorus  periens,  a  member  of 
the  grammitis  family  (Grammitidaceae). 
is  a  small,  pendant,  epiphytic  (not 
rooted  on  the  ground)  fem.  The  rhizome 
(prostrate  stem)  is  covered  with  small 
dark,  stiff  scdes  2  to  4  centimeters  (cm) 
(0.8  to  1.6  in)  long.  Its  yellowrish  green 
frt)nds  are  usually  between  10  and  40 
cm  (4  and  16  in)  long  and  covered  with 
hairs.  The  fronds  have  slightly  hairy 
stalks  less  than  1  cm  (0.4  in)  long.  Each 
frond  is  comprised  of  oblong  or 
narrowly  triangular  pinnae  (divisions  or 
leaflets)  5  to  15  mm  (0.2  to  0.6  in)  long 
with  maigins  that  are  smooth  or  toothed 


and  lined  with  sparse  hairs.  The  pinnae 
are  situated  perpendicular  to  the  axis  of 
the  midrib,  with  each  pinna  twisted 
such  that  its  upper  surface  faces 
upward.  Round  son  (groups  of  spore- 
producing  bodies)  usually  develop  in 
the  central  portion  of  the  fertile  frond, 
forming  two  regular  rows  on  each  pinna. 
This  species  differs  from  other  species 
in  this  endemic  Hawaiian  genus  by 
having  hairs  along  the  pinna  margins, 
pinnae  at  right  angles  to  the  midrib  axis, 
by  the  placement  of  the  son,  and  the 
degree  of  dissection  of  each  pinna 
(Bishop  1970. 1974:  Hillebrand  1888: 
Linney  1989). 

Historically,  Adenophorus  periens 
was  known  from  the  foUovdng  general 
areas:  Halemanu  on  ICauai.  the  Koolau 
Mountains  of  Oahu,  the  summit  of 
Lanai,  Kula  Pipeline  on  East  Maui,  and 
Hilo  and  Waimea  on  the  island  of 
Hawaii  (Hawaii  Heritage  Program  (HHP) 
1992al  to  1992a6, 1992al0  to  1992al3). 
Currently,  Adenophorus  periens  is 
known  from  several  locations  on  three 
islands.  On  Kauai,  one  population  is 
known  from  the  boundary  of  Hono  O  Na 
Pali  Natural  Area  Reserve  (NAR)  and  Na 
Pali  Coast  State  Park  on  State  land,  one 
from  Waioli  on  State  land,  and  four  are 
clustered  in  the  Wahiawa  area  over  a 
distance  of  2  sq  km  (0.8  sq  mi)  on 
private  land  (HHP  1992al5  to  1992al7: 
Hawaii  Plant  Conservation  Center 
(HPCC)  1991b.  1991c.  1992:  Lorence 
and  Flymi  1991).  On  Molokai.  there  is 
a  single  population  of  three  plants  on 
private  land  at  Kamakou  Preserve  (HHP 
1992a7).  On  the  island  of  Hawaii,  four 
populations  are  found  at  Olaa  Tract. 
Kane  Nui  o  Hamo  Crater,  Kahaualea 
NAR.  and  2.4  km  (1.5  mi)  northwest  of 
Puu  Kauka  on  private.  State,  and 
Federal  land  (L.  Cuddihy,  National  Park 
Service,  in  Utt,  1983. 1988:  HHP 
1992a8. 1992a9. 1992al4).  The 
population  at  Kane  Nui  o  Hamo  has 
recently  been  affected  by  volcanic 
eruptions  and  drought  and  its  status  is 
uncertain  (Hugo  Huntzinger,  National 
Park  Service,  in  Utt..  1993).  The 
statewide  total  of  11  current  populations 
comprises  approximately  1.280 
individuals  of  this  species:  on  Kauai, 
there  are  about  63  individuals;  on 
Molokai,  there  are  3:  and  on  Hawaii, 
there  are  approximately  1,215  (L. 
Cuddihy.  in  Utt.,  1983, 1988;  HHP 
1992a7  to  1992a9. 1992al4  to  1992al7: 
HPCC  1991a  to  1991c;  Lorence  and 
Flynn  1991). 

Adenophorus  periens  is  foimd  in 
Metrosideros  polymorpha  ('Ohi'a)/ 
CiboUum  glaucum  (Hapu'u)  Lowland 
Wet  Forest  between  470  and  1,270  m 
(1,540  and  4.140  ft)  in  elevation  (HHP 
1992a7. 1992a8, 1992al4  to  1992al6). 
Associated  species  include  Broussaisia 
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at^ta  (kanaMrao  ke'oka'o). 
Cheirodendron  trigynum  ('olapa). 
DicTonopteris  linearis  (uluhe). 
Fnycinetia  arbona  ('ie'ie).  and 
Psychotria  hawaiiensis  (kopiko)  (HHP 
199287, 1992a8,  1992al5.  1992al6).  The 
primary  threats  to  AdenophoruM  periens 
are  habitat  degradation  by  pigs  [Sus 
scrofa);  competition  for  light,  space, 
nutrients,  and  water  with  alien  plant 
species;  and  habitat  destruction  by  fires. 

Asa  Gray  gave  the  name  Bonamia 
menziesii  (NCN)  to  a  plant  from  the 
Sandwich  Islands  (Hawaii)  in  honor  of 
its  collector.  Archibald  Menzies  (Cray 
1862).  Wilhebn  Hillebrand  (1888) 
placed  the  species  into  the  segregate 
genus  Breweria.  Otto  Degener  (1932a. 
1932b)  described  a  new  genus, 
Ptnispennum,  and  placed  Bonamia 
menziesii  in  it.  He  also  described 
another  species  of  Perispermum,  P. 
albiflonim.  T.  Myint  and  D.B.  Ward 
(1968)  recognized  only  one  Hawaiian 
species  and  placed  it  in  the  genus 
Bonamia.  They  recognized  two 
varieties:  variety  menziesii  and  a  new 
variety,  rockii.  The  current  treatment 
(Austin  1990)  recognizes  only  one 
species  with  no  subspecific  taxa. 

Bonamia  menziesii,  a  member  of  the 
morning-glory  family  (Convolvulaceae). 
is  a  vine  with  twining  branches  up  to  10 
m  (33  ft)  long  that  are  fuzzy  when 

i'oung.  The  leathery,  oblong  to  oval 
eaves  measure  3  to  9  cm  (1.2  to  3.5  in) 
in  length  and  1  to  4  cm  (0.4  to  1.6  in) 
wide.  The  upper  leaf  surface  is  usually 
hairless  or  covered  with  sparse  hairs 
and  the  lower  surface  is  covered  with 
dense  fuzzy  hairs.  The  white  to  greenish 
funnel-shaped  flowers,  each  2  to  2.5  mm 
(0.08  to  0.1  in)  long,  are  produced  singly 
or  in  clusters  of  three  on  stalks  1  to  2 
cm  (0.4  to  0.8  in)  long  with  tiny  bracts 
(modified  leaves)  at  the  base  of  each 
stalk.  Stamens  usually  have  glandular 
hairs  at  their  bates.  The  flower  has  two 
styles  that  are  separate  or  partly  fused. 
The  fruits  are  tan  or  yellowish  brown 
capsules  1  to  1.5  cm  (0.4  to  0.6  in)  long 
that  contain  one  or  two  oval  seeds 
imbedded  in  black  pulp.  This  species  is 
the  only  member  of  the  genus  that  is 
endemic  to  the  Hawaiian  Islands  and 
differs  from  other  genera  in  the  family 
by  its  two  styles,  longer  stems  and 
petioles,  and  rounder  leaves  (Austin 
1990). 

Historically,  Bonamia  menziesii  was 
known  from  the  following  general  areas: 
scattered  locations  on  Kauai,  the 
Waianae  Mountains  of  Oahu,  scattered 
locations  on  Molokai.  and  the  eastern 
sides  of  Maui  and  Hawaii  (HHP  1992b3. 
1992b4.  1992bl0. 1992bll.  1992bl3. 
1992bl5  to  1992bl7. 1992b28. 
1992b35).  Currently,  Bonamia  menziesii 
is  known  from  28  populations  on  5 


islands.  On  Kauai,  five  populations  are 
knoMm  from  Kalalau.  Paaiki  Valley, 
Mount  Kahili  (all  on  State  land),  and 
Wahiawa  drainage  on  private  land  (HHP 
19g2b25  to  1992b27,  Lorance  and  Flynn 
1991).  On  Oahu.  Bonamia  menziesii  is 
known  from  both  the  Waianae  and  the 
Koolau  Moimtains.  In  the  Waianae 
Mountains  between  Kuaokala  and 
Nanakuli,  10  populations  are  spread 
over  a  distance  of  24  km  (15  mi)  on 
Federal,  private,  and  State  land;  8  of 
these  populations  are  clustered  in  the 
northernmost  section  over  a  distance  of 
8  km  (5  mi)  (HHP  1992b6, 1992b8. 
1992bg,  1992bl2, 1992bl9, 1992b20. 
1992b22, 19g2b23. 1992b30.  1992b34). 
In  the  southeastern  part  of  the  Koolau 
Mountains,  Bve  populations  are  found 
over  an  area  of  6  sq  km  (2.5  sq  mi)  on 
private  and  State  land  (HHP  1992bS, 
1992bl4, 1992bl8. 1992b21. 1992b31). 
On  Lanai,  Bonamia  menziesii  is  known 
from  foui  scattered  locations  &x>m 
Kanepuu  to  Puhielelu  on  private  land 
(Gamett  1991;  HHP  1992bl,  1992b2, 
1992b32;  HPCC  1991d).  On  Maui,  one 
population  is  known  from  the  western 
slopes  of  West  Maui  on  private  land  and 
two  populations  are  located  on  East 
Maui  on  private  and  State  land  (HHP 
1992b24, 1992b29, 1992b33).  On  the 
island  of  Hawaii,  a  single  population  is 
located  at  Kaupulehu  on  private  land 
(HHP  1992b7).  The  total  cxurent 
populations  throughout  the  State  consist 
of  approximately  200  individuals,  with 
the  largest  populations  occurring  on 
Oahu  (HHP  1992bl4, 1992b21, 1992b23, 
1992b30).  On  Kauai,  there  are 
approximately  28  plants;  on  Oahu  no 
more  than  150;  on  Lanai  approximately 
9;  on  Maui  a  total  of  10;  and  on  the 
island  of  Hawaii  at  least  1  specimen  has 
been  collected  (HHP  1992bl.  19g2b2, 
1992b5  to  1992bl2. 1992bl4, 1992bl8 
to  1992b27. 1992b2g  to  1992b34: 
Lorance  and  Flynn  1991). 

Bonamia  menziesii  is  found  on  steep 
slopes  in  dry  to  mesic  forest  and 
sometimes  in  wet  forest  between  the 
elevation  of  150  and  625  m  (492  and 
2.051  ft)  (Austin  1990).  Associated 
species  include  'ohi'a,  Canthium 
odoratum  (alahe'e).  Nestegis 
sandwicense  (olopua),  Pisonia  sp. 
(papala  kepau).  and  Sapindus  oahuensis 
(lonomea)  (HHP  1992bl.  1992b2, 
1992b4.  1992b7  to  1992b9. 1992bl8  to 
1992b20. 1992b22. 1992b23. 1992b25. 
1992b27, 1992b30,  1992b31,  ig92b33). 
The  primary  threats  to  Bonamia 
menziesii  are  habitat  degradation  and 
possible  predation  by  wild  and  feral 
ungulates  (pigs,  goats  [Capra  hircus), 
axis  deer  [Axis  axis],  black-tailed  deer 
(Odocoileus  hemionus],  and  cattle  (Bos 


tatirus),  competition  with  a  variety  of 
alien  plant  species,  and  fire. 

Dieuia  erecta  (NGN)  was  described  by 
WiUiam  Dunlop  Brackenridge  based  on 
a  specimen  collected  during  the  Wilkes 
Expedition  in  1840  (Brackenridge  1854). 
He  also  described  Diellia  pumila,  which 
subsequently  has  been  considered  a 
depauperate  form  of  D.  erecta.  Davallia 
alexandri  was  pubUshed  by  Hillebrand 
in  1873.  It  has  subsequently  been 
considered  a  form  of  Diellia  erecta  with 
finely  dissected  fronds.  Diellia  erecta 
and  Davallia  alexandri  had  been  placed 
in  the  genus  Lindsaya  by  certain  early 
authors,  and  Diellia  erecta  into  the 
genus  Schizoloma.  Degener  and  Amy  B. 
Greenwell  (1950)  published  the  new 
combination  Diellia  erecta  var.  falcata 
for  a  taxon  originally  described  by 
Brackenridge  as  Diellia  falcata. 
However,  further  study  has  established 
that  Diellia  falcata  is  best  considered  a 
separate  species.  Diellia  erecta  is  now 
considered  to  be  a  species  with  no 
subspecific  taxa  (Wagner  1952,  Wagner 
and  Wagner  1992). 

Diellia  erecta,  a  member  of  the 
spleenwort  family  (Aspleniaceae).  is  a 
fern  that  grows  in  tufts  of  three  to  nine 
lance-shaped  fronds,  each  20  to  70  cm 
(8  to  28  in)  long.  The  fronds  emerge 
from  a  1  to  2.5  cm  (0.4  to  1  in]  long 
rhizome  covered  with  brown  to  dark 
gray  scales.  The  frond  stalks  are  reddish 
brown  to  black  and  smooth  and  glossy, 
2  to  21  cm  (0.8  to  8.3  in)  long,  and  have 
a  few  stiff  scales  at  their  bases.  Each 
frond  has  15  to  50  lance-shaped  pinnae 
arranged  oppositely  along  the  midrib. 
The  pinnae  are  usually  between  2  and 
4  cm  (0.8  and  1.6  in)  long  and  4  to  8 
Dun  (0.2  to  0.3  in)  wide.  Ten  to  20  son, 
which  may  be  separate  or  fused,  are 
borne  on  each  margin  of  the  pinna.  Each 
sorus  is  covered  by  an  indusium 
(protective  membrane)  that  falls  short  of 
the  edge  of  the  frond  and  runs  parallel 
to  the  edge  of  each  pinna.  This  species 
differs  from  other  members  of  the  genus 
in  having  brown  or  dark  gray  scales 
usually  more  than  2  cm  (0.8  in)  in 
length,  fused  or  separate  son  along  both 
margins,  shiny  black  midribs  that  have 
a  hardened  siuface.  and  veins  that  do 
not  usually  encircle  the  sori  (Degener 
and  Greenwell  1950.  Hillebrand  1888. 
Robinson  1912.  Smith  1934.  Wagner 
1952). 

Historically.  Diellia  erecta  was  known 
from  the  Kokee  area  on  Kauai;  the 
Koolau  Mountains  on  Oahu;  Pukoo, 
Pelekunu  Valley,  and  Kaunakakai  Gulch 
on  Molokai;  Mahana  Valley  and  Hauola 
Gulch  on  Lanai;  scattered  locations  on 
West  Maui;  and  various  locations  on  the 
island  of  Hawaii  (HilP  1992cl  to 
1992c3.  1992c6.  1992c8  to  1992cll. 
1992C16, 1992C18  to  1992c26). 


Currently.  Diellia  erecta  is  only  known 
from  Molokai.  Maui,  and  Hawaii.  On 
Molokai,  there  are  four  locations  with 
an  unknown  number  of  indi\'iduals  at 
Halawa  Valley,  Kahuaawi  Gulch. 
Makolelau,  and  Puu  KolekOle  on  private 
land  (HHP  1992cl2, 1992cl4,  1992cl5; 
Robert  Hobdy,  Hawaii  State  Division  of 
Forestry  and  Wildlife  (DOFAW).  pers. 
comm..  1991).  On  Maui,  there  is  a  total 
of  at  least  38  individuals  at  7  locations: 
4  populations  on  West  Maui  at  lao 
Valley  on  private  land,  and  Kanaha 
Stream,  Manawainui  Plant  Sanctuary, 
and  Papalaua  Gulch  on  State  land:  and 
3  populations  on  East  Maui  at  Olinda. 
Waiopai  Gulch,  and  near  Makawao  on 
State  and  private  land  (HHP  1992c4, 
1992c5. 1992c7. 1992cl3. 1992cl7; 
HPCC  1990a;  Toel  Uu.  HHP.  and  R. 
Hobdy.  pers.  comms.,  1992).  On  the 
island  of  Hawaii,  there  are  2 
populations  on  State  land:  1  at 
HonomaUno  with  over  20  plants,  and  1 
at  Manuka  NAR  with  at  least  1  plant  (). 
Lau.  pers.  comm..  1992).  Statewide,  this 
species  has  a  total  of  13  populations  and 
approximately  63  known  individuals. 

Diellia  erecta  is  found  in  Diospyros 
sandwicensis  (Lama)/'Ohi'a  Lowland 
Mesic  Forest  between  210  and  1.590  m 
(700  and  5.200  ft)  in  elevation  (HHP 
1992C21;  HPCC  1990a;  R.  Hobdy.  pers. 
comm.,  1992).  Other  associated  plant 
species  include  Dodonaea  viscosa 
Ca'ali'i),  Dryopteris  unidentata, 
Pleomele  auwahiensis  (halapepe). 
Syzygium  sandwicensis  ('ohi'a  ha),  and 
Wikstroemia  sp.  ('akia)  (HPCC  1990a). 
The  major  threats  to  Diellia  erecta  are 
habitat  degradation  by  pigs,  goats,  and 
cattle;  competition  with  alien  plant 
species;  and  stochastic  extinction  due  to 
the  small  number  of  existing 
individuals. 

In  1912,  Joseph  F.  Rock  collected  the 
first  specimens  of  Flueggea  neowawraea 
(mehamehame)  from  Kapua  on  the 
island  of  Hawaii  (Rock  1913).  Based  on 
his  specimens,  he  established  the 
monotypic  genus  Neowawraea,  named 
for  Dr.  Heinrich  W.  Wawra.  a  colleague 
of  Rock's.  He  named  the  species 
Neowawraea  phyllanthoides  because  of 
its  apparent  resemblance  to 
Phyllanthus,  a  member  of  the  same 
family  (Euphorbiaceae).  Earl  Edward 
Sherff  (1939)  later  transferred  the  taxon 
to  the  genus  Drypetes.  W.  John  Hayden 
(1987),  upon  further  investigation, 
placed  the  species  in  the  genus 
Flueggea.  Because  retention  of  the 
specific  epithet  would  result  in  a  later 
homonym,  Hayden  chose  to  maintain 
the  tribute  to  Wawra  in  the  new  epithet, 
neowawraea. 

Flueggea  neowawraea,  a  member  of 
the  spurge  family  (Euphorbiaceae).  is  a 
large  tree  up  to  30  m  (100  ft)  tall  and 


2  m  (7  ft)  in  diameter  with  white  oblong 
pores  covering  its  scaly,  pale  brown 
bark.  The  thin,  papery,  oval  leaves.  4  to 
14  cm  (1.5  to  5.5  in)  long  and  2  to  9  cm 
(0.8  to  3.5  in)  wide,  are  green  on  the 
upper  surface  and  pale  green  on  the 
lower  surface.  Plants  are  usually 
dioecious  (having  separate  male  and 
female  plants)  with  unisexual  flowers 
lacking  petals.  Male  flowers,  on  stalks 
less  than  4  mm  (0.2  in)  long,  have  five 
green  sepals  with  brownish  tips.  The 
female  flowers,  on  stalks  1  to  2.5  mm 
(0.04  to  0.1  in)  long,  have  sepals  of 
unequal  length  with  irregular  margins. 
The  two-lobed  stigma  is  positioned  atop 
a  2.5  to  3  mm  (0.1  in)  long,  round  ovary 
with  a  nectary  disk.  The  fleshy,  round 
fruits,  about  5  mm  (0.2  in)  in  diameter, 
are  reddish  brown  to  black  and  contain 
two  shghtly  curved  seeds  about  3  mm 
(0.1  in)  long  that  are  somewhat 
triangular  in  cross  section.  This  species 
is  the  only  member  of  the  genus  found 
in  Hawaii  and  can  be  distinguished 
fit)m  other  species  in  the  genus  by  its 
large  size;  scaly  bark;  the  shape,  size, 
and  color  of  the  leaves:  flowers 
clustered  along  the  branches;  and  the 
size  and  shape  of  the  fruits  (Hayden 
1990.  Linney  1982,  Neal  1965). 

Historically.  Flueggea  neowawraea 
was  knowm  from  Waihii  near  Kapuna  on 
Molokai.  but  is  now  presumed  extinct 
on  that  island  (HHP  1992d25.  Hayden 
1990).  This  species  was  also  known 
bom  Kealia  Trail.  Kahanahaiki  Valley, 
and  Pohakea  Gulch  in  the  Waianae 
Moimtains  of  Oahu  (HHP  1992d5. 
1992dl0. 1992d33).  Currently.  Flueggea 
neowawraea  is  known  on  Kauai  from 
Limahuli  Valley,  Kalalau.  Pohakuao. 
and  from  the  Koaie  and  Poomau 
branches  of  Waimea  Canyon  (HHP 
1992dl7. 1992dl8. 1992d30  to  1992d32; 
HPCC  1990b;  J.  Lau.  pere.  comm..  1992). 
Also,  three  individuals  (some  of  which 
may  be  dead)  are  known  &t)m  the  two 
adjacent  valleys  of  Mahanaloa  and 
Paaiki.  near  Makaha  Point,  on  State- 
ovmed  land  (HHP  1992d9. 1992dl3). 
Only  one  unhealthy  individual  is 
known  from  Limahuli  Valley  on 
privately  owned  land  (HHP  1992dl7). 
One  tree  is  known  from  Kalalau  and  10 
from  Pohakuao  on  State-owned  land  (J. 
Lau.  pers.  comm..  1992).  Sixteen  trees 
are  knovm  from  the  Poomau  branch  of 
Waimea  Canyon,  and  40  to  80 
individuals  are  known  from  4  scattered 
populations  along  the  Koaie  branch  of 
Waimea  Canyon  on  State-owned  land 
(HHP  1992dl8. 1992d30. 1992d31; 
HPCC  1990b;  J.  Lau.  pers.  comm..  1992). 
On  Oahu.  Flueggea  neowawraea  is 
currently  known  from  15  locations  with 
approximately  33  individuals  in  the 
Waianae  Mountains.  The  populations 


are  spread  from  East  Kapuahikahi  Gulch 
to  Puumaialau  Gulch  over  a  distance  of 
about  15.5  km  (9.6  mi)  on  Federal.  State, 
County,  and  private  land  (HHP  1992dl 
to  1992d4. 1992d6  to  1992d8. 1992dll. 
1992dl2. 1992dl4  to  1992dl6. 1992dl9, 
1992d20. 1992d24. 1992d26, 1992d29;  J. 
Lau.  pers.  comm..  1992).  On  East  Maui, 
one  or  two  individuals  are  known  from 
Auwahi  on  the  southwest  slope  of 
Haleakala  at  approximately  850  m 
(2,800  ft)  elevation  on  privately  owned 
land(HHP  1992d23).  Five  populaUons 
are  known  from  the  island  of  Hawaii  in 
South  Kona  and  Kau,  extending  over  an 
area  of  about  10  by  5  km  (6  by  3  mi) 
fit>m  Papa  to  Manuka,  and  numbering 
approximately  20  indi\iduals.  on  State 
and  private  land  (HHT*  1992d21. 
1992d22, 1992d27.  1992d28. 1992d34. 
1992d35;  J.  Lau,  pers.  comm..  1990).  A 
Hawaii  Island  population  on  private 
land  at  Huehue  Ranch  in  North  Kona 
consists  of  an  unknown  number  of 
individuals  (Hayden  1990).  Statewide, 
the  species  totals  28  populations 
containing  approximately  127  to  167 
knovra  individuals. 

Flueggea  neowawraea  occius  in  dry  to 
mesic  forest  at  250  to  1,000  m  (820  to 
3.280  ft)  elevation  (Hayden  1990). 
Associated  plant  species  include 
alahe'e,  lama,  Aleurites  moluccana 
(kukui).  Antidesma  puhinatum  (hame), 
and  Streblus  pendulina  (a'ia'i)  (HHP 
1992d3. 1992d7. 1992d9, 1992dl2  to 
1992dl9. 1992d30. 1992d31. 1992d34). 
The  primary  threat  to  the  continued 
existence  of  Flueggea  neowawraea  is  the 
black  twig  borer  iXylosandrus 
compactus],  that  has  affected  all  known 
Flueggea  neowawraea  plants.  Other 
major  threats  include  habitat 
degradation  by  feral  and  wild  ungulates 
(pigs,  goats,  deer,  and  cattle), 
competition  with  ahen  plant  species, 
and  fire.  The  small  number  of 
individuals  within  any  population  and 
the  scattered  distribution  of 
populations,  compounded  by  a 
requirement  for  cross-pollination 
because  the  species  is  dioecious,  must 
be  considered  a  serious  threat. 

In  1838.  Asa  Gray  described  Hibiscus 
brackenridge!  (ma'o  hau  hele)  from  a 
specimen  collected  on  West  Maui  (Roe 
1961).  Then,  in  1930,  Edward  Leonard 
Caum  published  two  varieties, 
molokaiana  and  kauaiana,  based  upon 
type  specimens  from  the  islands  of 
Molokai  and  Kauai  (Caum  1930).  An 
additional  variety,  var.  mokuleiana,  was 
named  by  Sister  Margaret  James  Roe  in 
1961.  In  1990.  David  Bates  recognized 
two  subspecific  taxa:  ssp.  mokuleianus 
and  ssp.  brackenridge!  (including  var. 
molokaiana).  He  placed  Hibiscus 
brackenridgej  var.  kauaiana  in 
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•ynonymy  with  a  non-Haw«iian  species 
of  Hibiscus.  H.  calyphyllus. 

Hibiscus  bcQckenriagei,  a  member  of 
the  mallow  family  (Malvaceae),  is  a 
sprawling  to  erect  shrub  or  small  tree  up 
to  5  m  (16  ft)  tall.  Most  plant  parts 
(young  branches,  leaves,  and  some 
flower  parts)  vary  in  the  degree  of 
hairiness.  The  leaves,  about  5  to  15  cm 
(2  to  6  in)  long  and  equally  wide,  have 
three  to  seven  lobes  but  are  generally 
heart-shaped  in  outline.  Beneath  each 
leaf  stalk  is  a  pair  of  very  thin  stipules 
(leaf-Uke  appendages),  5  to  IS  mm  (0.2 
to  0.6  in]  long,  that  fall  off  early  in 
development,  leaving  an  elUptic  scar. 
Flowers  are  home  singly  or  in  small 
clusters.  The  petals,  Iwtween  3.5  and  8 
cm  (1.4  and  3.1  in)  long,  are  yellow, 
usually  with  a  maroon  spot  in  the  center 
of  the  flower.  Each  triangular  calyx  lobe 
is  reddish  to  yellow,  and  usually  has  a 
raised,  elongated  gland  aa  the  midrib. 
Seven  to  10  bracts  are  attached  below 
the  calyx.  The  staminal  coltunn.  which 
has  anthers  attached  to  the  upper  three- 
fourths  or  nearly  to  the  base,  extends 
beyond  the  petals.  The  fruits  are 
somewhat  round  or  oval  capsules  1.1  to 
2  cm  (0.4  to  0.8  in)  long  that  have  a 
beak-like  appendage  at  one  end.  This 
species  differs  from  other  members  of 
the  genus  in  having  the  following 
combination  of  characteristics:  yellow 
petals,  e  calyx  comprised  of  triangular 
lobes  with  raised  veins  and  a  sin^e 
midrib  often  bearing  a  prominent 
elongated  gland,  7  to  10  bracts  attached 
below  the  calyx,  and  thin  stipules  5  to 
IS  mm  (0.2  to  0.6  in)  long  that  fall  off, 
leaving  an  elliptic  scar  (Bates  1990). 

Hibiscus  brackenridgei  is  ciirrently 
known  from  Oahu,  Lanai,  Maui,  and 
Hawaii:  it  may  possibly  occiir  on  Kauai. 
Twelve  populations  are  known  to  exist, 
containing  approximately  60 
individuals,  llw  two  recognized 
subspecies  are  discussed  separately 
below.  Hibiscus  brackenridgei  ssp. 
brackenridgei  was  known  historically 
from  Laau  Point  on  Molokai  (HHP 
19Q2e7),  from  scattered  locations  on 
Lanai.  and  from  Pohakea  Gulch  south  to 
near  McGregor  Point  on  West  Maui 
(HHP  1992e4, 1992e5,  1992el0  to 
1992el3. 1992615).  Hibiscus 
brackenridgei  was  also  collected  from 
an  unspecified  site  on  Kahoolawe  (HHP 
1992e17).  However,  the  specimen  is 
unavailable,  and  the  subspecies  was  not 
dnlemiined  (Bate*  1$>90).  Currently. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  consists  of  about  7 
populations  containing  probably  fewer 
than  60  individuals  on  State  and  private 
land  on  the  islands  of  Lanai,  Maui,  and 
Hawaii  (HHP  1992e1  to  1992e3. 1992e6. 
1992e9,  igg2el4. 1992el6;  HPCC  1990c. 
1991e;  J.  Lau.  pers.  comm..  1992).  On 


Lanai.  only  five  or  six  plants  remain 
near  Keomuku  Road  at  27S  m  (900  ft) 
elevation  on  privately  owned  land  (HHP 
1992el4.  HPCC  1991e).  On  West  Maui. 
Hibiscus  brackenridgei  ssp. 
brackenridgei  is  known  from  two 
populations  occurring  at  Kaunohua 
Gulch  and  the  West  Maui  NAR  (HHP 
1992e2, 1992e3: ).  Lau.  pers.  comm., 
1992).  The  Kaunohua  (kdch  population, 
niunbering  approximately  eight 
individuals,  is  found  within  a  fenced 
area  of  5  to  10  sq  m  (55  to  110  sq  ft)  on 
privately  owned  land  (HHP  1992e3). 
The  West  Maui  NAR  population, 
consisting  of  14  individuals,  is  located 
in  the  Lihau  section  at  about  400  m 
(1,300  ft)  elevation  in  lowland  dry  forest 
on  SUte-owned  land  (HHP  1992e2; ). 
Lau,  pers.  comm..  1992).  On  East  Maui, 
the  known  populations,  which  extend 
over  a  6.25  sq  km  (2.4  sq  mi)  area. 
number  no  more  than  20  individuals 
(HHP  1992el.  1992e8;  HPCC  1990c). 
These  populations  are  near  Puu  o  Kali 
between  249  and  440  m  (800  and  1.450 
ft)  in  elevaticm  on  State^nvned  land 
(HHP  1992e1. 1992e8).  On  the  Uland  of 
Hawaii,  Hibiscus  brackenridgei  ssp. 
brackenridgei  is  known  from  two 
populations  on  State  and  private  land: 
at  Puu  Anahulu  Homesteads  and  Puu 
Huluhulu.  approximately  3.5  km  (2  mi) 
apart.  These  two  populations  contain  no 
more  than  five  individuals  (HHP 
1992e6, 1992el6:  P.  Q.  Tomich,  in  litt., 
1991;  K.  Wallis,  in  litt..  1993). 
Hibiscus  brackenridgei  ssp. 
mokuleianus  is  currently  known  from 
five  populations,  possibly  containing  as 
few  as  six  to  eight  iiuiividuals. 
Undocumented  observations  of  this 
taxon  have  been  reported  from  Lihue 
and  Olokele  Canyon  on  Kauai  (Bates 
1990).  On  Oahu.  Hibiscus  brackenridgei 
ssp.  mokuleianus  was  known 
historically  from  scattered  locations  in 
the  Waianae  Mountains  (HHP  1992el8. 
1992e21. 1992e22, 1902e24).  Within  a 
12  by  5  km  (7.5  by  3  mi)  area  extending 
from  Puu  Pane  to  KeaUa-Kawaihapai  are 
three  current  populations  (1992el9, 
1992e20. 1992e23, 1992e2S:  HPCC 
1990d).  The  northernmost  population, 
consisting  of  three  individuals  and 
occupying  an  area  of  10  to  100  sq  m 
(110  to  1.080  sq  ft),  is  in  the  mountains 
south  of  the  Dillingham  Military 
Reservation  at  an  elevation  of  170  m 
(560  ft)  on  privately  owned  land  (HHP 
1992e25.  HPCC  1990d).  Another 
population  is  kno«vn  from  two  adjacent 
gulches  between  the  Dupont  Trail  and 
Puu  Iki  at  elevations  between  120  and 
240  m  (400  and  800  ft)  (HHP  1992el9, 
1992e23).  This  population  on  privately 
owned  land  consists  of  three  to  five 
individuals  in  an  area  measuring  not 


more  than  0.25  sq  km  (0.1  sq  mi)  (HHP 
1992el9. 1992e23).  A  population  of 
Hibiscus  brackenridgei  ssp. 
mokuleianus  reported  from  the  Puu 
Pane  area  has  not  been  seen  for  more 
than  40  years  (HHP  1992e20). 

Hibiscus  brackenridgei  occurs  in 
lowland  dry  to  mesic  forest  and 
shrubland  from  130  to  800  m  (425  to 
2,625  ft)  in  elevation  (Geesink  et  al. 
1990;  HHP  1992el.  1992e4, 1992e5. 
1992e8, 1992el4. 1992el9. 1992e25). 
Associated  plant  species  include  'a'ali'i, 
alahe'e.  Erythrina  aandwicensis 
(wiUmli).  Reynoldsia  sandwicensis 
('ohe).  and  Sidafallax  ('ilima)  (HHP 
1992e1  to  1992e3. 1992e6, 1992e8. 
1992e20. 1992e23.  ig92e25).  The 
primary  threats  to  this  species  are 
habitat  degradation  and  possible 
predation  by  pigs,  goats,  axis  deer,  cmd 
cattle;  competition  with  alien  plant 
species;  road  construction;  and 
stochastic  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  individuals. 

In  1931.  the  name  Cyperus 
pennatifamis  was  pubUshed  by  Georg 
Kukenthal  based  cm  a  specimen 
collected  from  Hana  on  Maui 
(ChristophersMi  and  Caum  1931).  He 
also  described  a  variety  of  the  species, 
variety  bryanii,  for  plants  collected  from 
the  ^4orthwestem  Hawaiian  Island  of 
Laysan.  Tetsuo  Koyama  recombined  the 
species  under  the  genus  Mariscus  and 
maintained  the  two  subspecific  taxa  as 
subspecies  (Wagner  et  al.  1989). 

Mariscus  pennatiformis  (NCN),  a 
member  of  the  sedge  family 
(Cyperaceae),  is  a  perennial  plant  with 
a  woody  root  system  covered  with 
brown  scales.  The  stout,  smooth,  three- 
angled  stems  are  between  0.4  and  1.2  m 
(1.3  and  4  ft)  long,  slightly  concave  and 
3  to  7  mm  (0.1  to  0.3  in)  in  diameter  in 
the  lower  part.  The  three  to  five  linear, 
somewhat  leathery  leaves  are  8  to  17   - 
mm  (0.3  to  0.7  in)  wide  and  at  least  as 
long  as  the  stem.  Each  flower  cluster, 
umbrella-shaped  and  moderately  dense, 
is  4  to  15  cm  (1.5  to  6  in)  long  and  5 
to  25  cm  (2  to  10  in)  wide.  About  5  to 
18  spikes,  comprised  of  numerous 
spikelets,  form  each  cluster.  Each 
spikelet,  measuring  about  8  to  14  mm 
(0.3  to  0.6  in)  in  length,  is  yellowish 
brown  or  grayish  brown  and  is 
comprised  of  8  to  25  densely  arranged 
flowers.  The  glumes  (bracts  beneath 
each  flower),  which  are  less  than  twice 
as  long  as  wide,  are  spreading  and 
overlap  tightly.  The  lowest  glume  does 
not  overlap  the  base  of  the  uppermost 
glume.  This  species  differs  from  other 
members  of  the  genus  by  its  three-sided, 
slightly  concave,  smooth  stems;  the 
length  and  number  of  spikelets;  the  leaf 
width;  and  the  length  and  diameter  of 


stems.  The  two  subspecies  are 
distinguished  primarily  by  larger  and 
more  numerous  spikelets,  lai^ger  achenes 
(dry,  one-seeded  fruits),  and  more 
overlapping  and  yellower  glumes  in  ssp. 
peanatifotmis  as  compared  with  ssp. 
bryanii  (Koyama  1990). 

Historically.  Mariscus  pennatiformis 
ssp.  pennatiformis  was  known  from  six 
populations,  located  on  Kauai  at 
Halemanu  in  Kokee  State  Park,  on  Oahu 
in  the  Waianae  Mountains  on  a  ridge 
above  Makaha  Valley,  on  East  Maui  at 
Keanae  Valley  and  Hana.  and  on  the 
island  of  Hawaii  at  an  unspecified 
location  (HHP  1992f3  to  1992(6). 
Mariscus  pennatiformis  ssp. 
pennatiformis  also  exists  in  cultivation 
at  the  Maui  Zoological  and  Botanical 
Gardens.  The  cultivated  plants  were 
originally  from  Nahiku,  East  Maui  (J. 
Davis  and  R.  Silva,  Maui  Zoological  and 
Botanical  Gardens,  in  litt..  1978).  It  is 
not  known  whether  the  Nahiku 
population  is  still  extant.  The  five 
current  populations,  with  an  unknown 
number  of  individuals,  are  at  open  sites 
in  mesic  forests  and  low  elevation 
grasslands  from  sea  level  to  1,200  m 
(3,940  ft)  in  elevation.  No  historical 
locations  are  known  for  Mariscus 
pennatiformis  ssp.  bryanii.  It  is 
ciurently  known  only  from  federally 
managed  Laysan  Island.  This  subspecies 
is  found  on  the  southeast  end  of  the 
central  lagoon,  and  the  west  and 
northeast  sides  of  the  island  (HHP 
1992fl,  1992f2;  Koyama  1990).  Tliese  3 
locations  are  on  sandy  substrate  at  5  m 
(16  ft)  in  elevation  and  contain 
approximately  30  indi\'iduals  (HHP 
1992fl,  1992f2;  Koyama  1990). 
Associated  species  include  Cy^ierus 
laevigatus  (makaloa),  Eragrostis 
variabilis  (kawelu),  and  Ipomoea  sp. 
(HHP  1992fl.  Koyama  1990).  The  small 
number  of  individuals  and  fewer  than 
six  known  populations  of  Mariscus 
pennatiformis  make  the  species 
vulnerable  to  stochastic  extinction  and.' 
or  reduced  reproductive  vigor. 

Ncraudia  sericea  (ma'aioa)  was 
published  by  Gaudicbaud  in  1851 
(Cowan  1949).  bi  1888,  Hillebrand 
reduced  it  to  a  variety  of  N. 
melastomaefolia  (N.  melastomaefolia 
var.  sericea).  He  also  described  a  new 
species,  A^.  kahoolawensis,  named  for  a 
specimen  collected  by  J.M.  Lydgate  on 
the  island  of  Kahoolawe.  In  the  most 
current  treatment  (Wagner  et  al.  1990). 
the  reduction  of  N.  sericea  to  a  variety 
of  N.  melastomaefolia  is  not  accepted 
and  N.  kahoolawensis  is  considered  a 
Kahoolawe  population  of  N.  sericea. 
Neraudia  sericea,  a  member  of  the 
nettle  family  (Urticaceae).  is  a  3  to  5  m 
(10  to  16  ft)  tall  shrub  mth  densely 
hairy  branches.  The  elliptic  or  oval 


leaves  are  between  4.3  and  13  cm  (1.7 
and  5.1  in)  long  and  have  smooth 
margins  or  sli^tly  toothed  margins  on 
ydung  leaves.  The  upper  leaf  sur&ce  is 
moderately  hairy  and  the  Iowot  leaf 
sur&ce  is  densely  covered  with 
irregularly  curved,  silky  gray  to  white 
hairs  up  to  1  mm  (0.04  in)  long  along 
the  veins.  The  male  flowers  may  be 
stalkless  or  have  short  stalks.  The 
female  flowers  are  stalkless  and  have  a 
densely  hairy  calyx  that  is  either 
toothed,  collar-like,  or  divided  into 
narrow  unequal  segments.  The  fruits  are 
1  mm  (0.04  in)  long  achenes  with  the 
apical  section  separated  from  the  basal 
portion  by  a  deep  constriction.  Seeds 
are  oval  with  a  constriction  across  the 
upper  half.  Neraudia  sericea  differs 
from  the  other  four  closely  related 
species  of  this  endemic  Hawaiian  genus 
by  the  density,  length,  color,  and 
posture  of  the  hairs  on  the  lower  leaf 
surface  and  by  its  mostly  entire  leaf 
margins  (Wagner  et  al.  1990). 

Neraudia  sericea  was  icnown 
histoncally  from  Kamalo  and  ^^^ 
Waianui  on  Molokai,  from  Kaiholena  on 
central  Lanai,  Olowalu  Valley  on  West 
Maui,  the  southern  slopes  of  Haleakala 
on  East  Maui,  and  from  an  unspecified 
site  on  Kahoolawe  (HHP  1992g1, 
1992g3. 1992g4,  1992g6  to  1992gl0). 
Currently,  two  populations  of  this 
species  are  known,  from  the  slopes 
below  Puu  Kolekole  on  Molokai. 
specifically  along  the  bottom  and  lower 
slopes  of  Makolelau  Gulch,  and  from 
Pohakea  Gulch  on  West  Maui  (HHP 
1992g2. 1992g5. 1992gll).  Both 
populations  are  on  privately  owned 
land.  The  Makolelau  population 
contains  an  estimated  50  to  100 
individuals  growing  in  'Ohi'a/'A'ali'if 
Styphelia  tameiameiae  (Pukiawe) 
Lowland  Dry  Shrubland  in  an  area  of 
over  100  sq  m  (1,080  sq  ft)  (HHP 
1992gl1).  The  population  size  of  the 
Pohakea  population  is  undetermined 
(HHP  1992g2).  Neraudia  sericea 
generally  occurs  in  lowland  dry  to 
mesic  shrubland  or  forest  between  670 
and  1.370  m  (2,200  and  4,500  ft)  in 
elevation  (HHP  1992g3. 1992gl0, 
1992gll;  Wagner  et  al.  1990).  Other 
associated  plant  species  include  'ilima. 
lama.  Bobea  ('ahakea),  Copmsma  (pilo). 
and  Hedyotis  (HHP  1992gll).  The 
primary  threats  to  Neraudia  sericea  are 
habitat  degradation  by  feral  pigs  and 
goats:  competition  with  the  alien  plant. 
Melinus  minutiflora  (molasses  grass); 
and  stochastic  extinction  and/or 
reduced  reproductive  vigor  due  to  the 
small  number  of  existing  populations 
and  individuals. 

In  1826.  Louis  Charles  Adelbert  von 
Chamisso  and  D.F.L.  Schlectendal 
described  the  species  Plantago  princeps 


(ale)  (Rock  1920a).  In  1829,  P. 
queleniana  was  desaribed  by 
Gaudicbaud.  An  additional  species.  P. 
fauriei.  was  described  by  H.  Le\-eilie 
(191 1)  from  a  specimen  collected  by 
Abbe  Urbain  )ean  Faurie  bt>m  Hanapepe 
Falls  on  Kauai.  Several  varieties  and 
forms  of  P.  princeps  have  also  been 
described.  The  currently  accepted 
classification  places  P.  queleniana  and 
P.  fauriei  in  syncmymy  with  P.  princeps 
and  recognizes  only  four  varieties: 
anomala,  laxifolia,  longibracteata,  and 
princeps  (Gaudicbaud  1829,  Gray  1862, 
Hillebrand  1888.  Mann  1867,  Rock 
1920a.  Wagner  et  al.  1990.  Wawra 
1874). 

Plantago  princeps.  a  member  uf  the 
plantain  family  (Plantaginaccae).  is  a 
small  shrub  or  robust  pereimial  herb.  Its 
erect  or  ascending  stems  are  hollow, 
about  2  to  250  cm  (1  to  100  in)  long,  and 
often  branched  with  young  intemodes 
that  are  more  or  less  woolly  with 
reddish  broMn  hairs.  The  oblong  to 
elliptic,  thick,  leathery  leaves  are 
between  6  and  30  cm  (2.4  and  12  in) 
long  and  up  to  5  cm  (2  in)  wide  and  are 
tufted  near  the  ends  of  stems.  The  leaves 
have  smooth  or  minutely  toothed 
margins,  a  pointed  tip,  and  primary 
veins  that  converge  at  the  base  of  the 
leaves.  Numerous  stalkless  flowers  are 
densely  arranged  in  a  cluster  11  to  28 
cm  (4.3  to  11  in)  loiig  with  each  cluster 
on  a  stalk  10  to  50  cm  (4  to  20  in)  long. 
Each  flower  spreads  at  an  angle  of 
nearly  90  degrees  to  the  axis  of  the  stalk 
or  grows  upright.  The  sepals  are 
somewhat  distinct  and  elliptic  in  shape. 
The  fruits  are  capsules  that  contain 
three  or  four  tiny  black  seeds:  the   ° 
surface  of  the  seeds  is  apparently 
covered  with  a  sticky  membrane.  This 
species  differs  from  other  native 
members  of  the  genus  in  HaM-aii  by  its 
large  branched  stems,  flowers  at  nearly 
right  angles  to  the  axis  of  the  flower 
cluster,  and  fruits  that  break  open  at  a 
point  two-thirds  from  the  base.  The  four 
varieties  {anomala,  laxiflora. 
longibracteata,  and  princeps]  are 
distinguished  by  the  branching  and 
pubescence  of  the  stems;  the  size, 
pubescence,  and  venation  of  the  leaves; 
the  density  of  the  inflorescence:  and  the 
orientation  of  the  flowers  (Wagner  et  al. 
1990). 

The  four  varieties  of  Plantago 
princeps  were  historically  found  on  five 
islands,  and  now  occur  on  Kauai.  Oahu. 
Molokai.  and  Maui.  A  total  of  18 
populations  containing  approximately 
300  to  1,200  individuals  is  currently 
known.  The  four  varieties  are  discussed 
separately  below.  Historically.  Plantago 
princeps  var.  anomala  was  known  from 
Makaleha  in  the  Waianae  Mountains  on 
Oahu,  and  a  ridge  west  of  Hanapepe 
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River  on  Kauai  (HHP  1092il.  1992i4). 
Currently  on  Kauai,  4  populations  with 
45  individuals  are  known  trom  the 
•outh  rim  and  upp>er  reaches  of  Kalalau 
Valley  on  Sute  land  (HHP  199212; 
HPCC  1990e.  1990g.  1991g). 
Historically.  Plantago  princep*  var. 
laxiflom  was  known  from  Waikolu, 
Olokui.  Kamakou.  and  Pelekunu  on  the 
east  side  of  Molokai;  in  back  of  I.ahaina 
on  West  Maui;  and  Hamakua  and 
Kohala  on  the  island  of  Hawaii  (HHP 
199216.  1992i8  to  1992ill,  1992116. 
1992117).  Currently  on  Molokai. 
Plantago  princeps  var.  laxiflom  is 
known  from  one  population  with  five 
individuals  at  Kawela  Culch  on  private 
land  (HHP  199215).  On  Maui,  it  is 
known  from  2  locations  in  lao  Valley  on 
West  Maui,  and  4  locations  within 
Haleakala  National  Park  and  adjacent 
Waikamoi  Preserve  on  East  Maui  on 
Federal  and  private  land,  totalUng  about 
100  plants  on  that  island  (HHP  199217, 
1992112  to  1992115,  1992il8;  HPCC 
1990h  to  1990J.  199lh,  19911). 

Plantago  princeps  var.  longibracteata 
was  historically  known  from  Hanalei, 
the  Wahiawa  Mountains,  and  Hanapepe 
Falls  on  Kauai,  and  from  Kaala  and  the 
Koolauloa  Mountains  on  Oahu  (HHP 
1992il9.  1992121.  1992123.  1992124, 
1992i26).  Currently,  2  populations  are 
known  h-om  Kauai  at  Waioli  Valley  and 
Walaleale  on  State  land;  they  are 
estimated  to  contain  between  130  and 
mora  than  1.000  individuals  (HHP 
1992i25.  1992127).  On  Oahu.  two 
populations  approximately  3.5  km  (2.2 
mi)  apart  are  known  from  the  Poamoho 
area  on  private  and  State  land:  the 
number  of  individuals  is  not  known 
(HHP  1992i20.  1992122).  Historically. 
Plantago  princeps  var.  princeps  was 
known  from  Nuuanu  Pali  and  Kalihi  in 
the  Koolau  Mountains  of  Oahu  (HHP 
1992128  to  1992130).  Three  current 
populations  of  this  taxon  are  known 
nom  Mount  Tantalus  in  the  Koolau 
Mountains  and  from  North  Palawai  and 
Ekahanui  gulches  in  the  Waianae 
Mountains  of  Oahu.  Between  16  and  20 
individuals  are  known  from  the 
Waianae  Mountains.  The  number  of 
individuals  at  the  Koolau  site  is  not 
known,  as  it  was  last  observed  in  1948 
(HHP  199213,  1992128  to  1992131;  HPCC 
1990f: ).  Lau.  pers.  comm..  1992). 

Plantago  pnnceps  Is  typically  found 
on  steep  slopes,  rock  walls,  or  at  bases 
of  waterfalls  from  480  to  about  1.100  m 
(1.580  to  3,600  ft)  In  elevation  (Wagner 
et  al.  1990).  Associated  plant  species 
include  'a'ali'i.  kopiko,  'ohi'a.  uluhe, 
and  Dubautia  plantaginea  (HHP 
1992128;  HPCC  1990e  to  1990i.  1990k. 
1991g  to  19911).  The  primary  threats  to 
Plantago  princeps  are  habitat 
degradation  by  ungulates  (pigs  and 


goats)  and  competition  with  various 
alien  plant  species. 

Sesbania  tomentosa  ('ohai)  was  first 
described  by  W.).  Hooker  and  G.A.W. 
Amott  in  1836  from  collections  from 
Oahu  (Degener  1937);  it  was  named  for 
its  silvery  hairs.  In  1920.  Joseph  F.  Rock 
described  an  arborescent  form  of  the 
species  (S.  tomentosa  f.  arborea)  based 
on  a  Molokai  specimen.  Degener  and 
Sherff  (Sherff  1949)  pubhshed  a  new 
variety,  var.  molokaiensis,  based  on 
plants  from  West  Molokai.  Nearly  30 
years  later.  Otto  and  Isa  Degener 
elevated  that  variety  to  the  specific  level 
(Degener  and  Degener  1978).  At  that 
time,  the  Degeners  also  described  two 
new  species.  S.  hawaiiensis  and  S. 
hobdyi.  In  the  cvurently  accepted 
classification  by  Geesink  and  others 
(1990).  S.  arborea.  S.  bawaiiensiM,  S. 
hobdyi,  and  S.  molokaiensis  are 
synonymized  with  S.  tomentosa. 
However,  they  note  that  the  arborescent 
form  of  the  species  found  on  the  island 
of  Molokai  probably  merits  formal 
taxonomic  recognition. 

Sesbania  tomentosa,  a  member  of  the 
pea  family  (Fabaceae),  Is  typically  a 
sprawling  shrub  with  branches  up  to  14 
m  (45  ft)  long  but  may  also  be  a  small 
tree  up  to  6  m  (20  ft)  in  height.  Each 
compound  leaf  is  comprised  of  18  to  38 
oblong  to  elliptic  leaflets,  each  15  to  38 
mm  (0.6  to  1.5  in)  long  and  5  to  18  mm 
(0.2  to  0.7  in)  tvide,  and  is  usually 
sparsely  to  densely  covered  with  silky 
hairs.  The  flowers,  in  clusters  of  two  to 
nine,  are  salmon  tinged  with  yellow, 
orange-red,  or  scarlet,  or  rarely  pure 
yellow.  The  petals  are  between  23  and 
45  mm  (0.9  and  1.8  in)  long,  the  upper 
pair  sometimes  of  a  lighter  color  than 
the  other  petals.  The  calyx  Is  about  7  to 
12  mm  (0.3  to  0.5  In)  long.  Fruits  are 
slightly  flattened  pods  7  to  23  cm  (2.8 
to  9  in)  long  and  about  5  mm  (0.2  in) 
wide  that  contain  about  6  to  27  olive  to 
pale  or  dark  brown,  oblong  seeds. 
Sesbania  tomentosa  Is  the  only  endemic 
Hawaiian  species  in  the  genus,  differing 
from  the  naturalized  S.  sesban  by  the 
color  of  the  flowers,  the  longer  petals 
and  calyx,  and  the  number  of  seeds  per 
pod  (Ceosink  et  al.  1990). 

On  Molokai.  Sesbania  tomentosa  was 
known  historically  from  Mahana  on 
Mauna  Loa.  in  the  vicinity  of  the  coast 
near  Walahewahewa  Gulch,  and  on 
Molokai 's  west  coast  at  Laau  and  Ilio 
Points  (HHP  1992)16,  1992)18, 1992)23, 
1992)26. 1992J37).  On  Oahu,  Sesbania 
tomentosa  was  known  historically  from 
eastern  Oahu  at  Ulupau  Crater,  and  on 
the  islets  of  Kaohikaipu  and  Mokulua 
(HHP  1992J3, 1992)6, 1992)34).  This 
taxon  was  also  known  historically  from 
western  Oahu  at  an  unspecified  location 
along  the  Waianae  coast  (HHP  1992)10). 


On  Lanai,  Sesbania  tomentosa  was 
known  historically  from  scattered 
locations  on  the  south  half  of  the  island 
and  on  the  east  slope  of  the  island  at 
Kahinahina  (HHP  1992)5, 1992)19  to 
1992)22, 1992)42).  Sesbania  tomentosa 
was  also  known  historically  from  an 
unspecified  location  on  Kahoolawe 
(HHP  1992)24). 

Currently,  there  are  two  populations 
of  Sesbania  tomentosa  in  the 
Northwestern  Hawaiian  Islands  (HHP 
1992)35,  1992)36).  One  population  is  on 
the  island  of  Nihoa.  which  comprises 
0.8  sq  km  (0.3  sq  mi)  and  is  under  U.S. 
Fish  and  Wildlife  Service  management 
(Depart,  of  Geography  1983.  HHP 
1992)35).  The  Nihoa  plants  have  been 
described  as  relatively  common  in  some 
areas,  with  several  thousand  individuals 
known  (HHP  1992)35).  Another 
population  is  known  from  Necker 
Island,  which  is  only  0.2  sq  km  (0.1  sq 
mi)  in  area,  and  like  Nihoa  is  managed 
by  the  U.S.  Fish  and  Wildlife  Service 
(HHP  1992J36).  Although  there  are  no 
population  estimates  for  Necker  Island, 
Sesbania  tomentosa  is  known  to  occur 
from  45  m  (150  ft)  elevation  to  the 
siunmit,  growing  on  the  tops  of  all  hills 
of  the  main  Island  with  a  few 
.  individuals  found  on  the  Northwest 
Cape  (HHP  1992)36).  On  the  privately 
owned  island  of  Niihau,  Sesbania 
tomentosa  Is  known  from  the  south  tip 
of  the  Island  at  the  headland  west  of 
Kaumuhonu  Bay.  The  size  of  this 
population  has  not  been  determined;  in 
1947  at  least  one  collection  was  made  at 
an  elevation  of  501n  (160  ft)  (HHP 
1992)14).      ' 

On  Kauai,  Sesbania  tomentosa  is 
found  between  Mana  town  and  Mana 
Point  and  at  Polihale  State  Park  (HHP 
1992)15, 1992)33;  HPCC  1991L).  The 
population  on  State-owned  land  at 
Polihale  State  Park  consists  of  about  30 
individuals  grovdng  in  a  lithlfied  dune 
area  at  approximately  12  m  (40  ft) 
elevation  in  an  area  of  approximately  10 
to  50  sq  m  (110  to  540  sq  ft)  (HHP 
1992)33).  The  second  population  is 
approximately  6  km  (4  mi)  southwest  of 
the  Polihale  State  Park  population, 
growing  alongside  a  pond  owned  by  the 
State  (HHP  1992)15).  The  size  of  the 
population  has  not  been  determined.  On 
Oahu.  Sesbania  tomentosa  is  currently 
known  from  1  population  of  50  to  100 
Individuals  on  State-owned  land  at 
Kaena  Point  (HHP  1992)1.  1992)2).  This 
population  is  primarily  within  the 
Kaena  Point  NAR,  growing  in  sand 
dunes  in  a  Naupaka  kahakai  Mixed 
Coastal  Dry  Shrubland  (HHP  1992)1, 
1992)2;  HPCC  1990o).  However, 
scattered  Individuals  are  also  located  to 
the  east  for  about  3.5  km  (2.25  mi)  along 


the  north  coast  (HHP  1992)1. 1992)2; 
Woodward  e(  of.  1991). 

On  Molokai,  Sesbania  tomentosa  is 
known  from  the  south  slopes  of  central 
Molokai  frtm  Kamiloloa  to  Makolelau 
and  along  Moiokai's  northwest  coast 
from  Moomomi  to  east  of  Hinanaulua. 
The  4  popuiatJOQs  on  private  and  State- 
owned  land  from  Kamiloloa  to 
Makoleiau  total  fewCT  than  2,000 
individuals  and  grow  in  a  7  by  3  km  (4.5 
by  2  mi)  area  (HHP  1992)11. 1992)13. 
1992)25, 1992(27;  HPCC  1990m.  1990n). 
The  3  populations  from  Moomotnl  to 
east  of  Hinanaulua  consist  of  about  100 
to  150  plants  growing  on  State  and 
private  land  from  sea  level  to  60  m  (200 
ft)  elevation  in  a  5  by  1  km  (3  by  0.5  mi) 
area  (HHP  1992)12, 1992)28, 1992)49; 
HPCC  1990L).  On  Lanai,  Sesbania 
tomentosa  is  now  restricted  to  the 
northern  slopes  of  the  island.  This 
cluster  of  3  populations  between  Paomai 
and  Maunalei  is  on  privately  owned 
land  and  includes  at  least  12 
individuals  growing  on  arid  slopes 
(HHP  1902)17. 1092i3«,  1992)39). 

On  Maui,  Sesbaiua  tomentosa  is  only 
known  from  two  areas  on  West  Maui 
and  two  areas  on  East  Maui.  On  West 
Maui,  one  plant  is  on  State-ovtmed  land 
below  lihau  Peak  (HHP  1992)30). 
Sesbania  tomentosa  also  occiu^  on  a  6 
km  (4  mi)  stretch  of  the  northeast  coast 
of  West  Maui,  from  the  lighthouse  near 
Nakalele  Point  to  Puu  Kabulianapa 
(HHP  1992)31. 1992P2, 1992)43, 
1992)48;  HPOC  1991m).  This  cluster  of 
4  popidations  contains  an  estimated  50 
to  75  individuals  on  land  owned  by  the 
State,  the  County  of  Maui,  and  private 
individuals  (HHP  1992)31, 1992)32, 
1992)43. 1992f48;  R.  Hobdy,  pers. 
comm..  1992).  On  East  Maui,  two  trees 
exist  on  privately  owned  land  in 
Kamaole.  but  they  appear  to  have  been 
planted  (Winona  Char,  Char  & 
Associates,  in  litt.,  1993).  Sesbania 
tomentosa  also  occurs  on  the 
southeastern  slopes  of  Pimoe  cinder 
cone  between  450  and  500  m  (1480  to 
1640  ft]  elevation.  This  population 
consists  of  13  plants  located  on  the 
Hawaii  National  Guard  Kanaio  Training 
Area  (Sam  Gon,  The  Nature 
Conservancy,  in  litt.,  1993).  Off  the 
south  central  coast  of  Kahoolawe, 
approximately  25  to  30  individuals  of 
Sesbania  tomentosa  are  found  on  the 
sparsely  vegetated  islet  of  Puu  Koae, 
which  is  a  State-owned  seabird 
sanctuary  (HHP  1992)29). 
.  On  the  island  of  Hawaii,  Sesbania 
tomentosa  is  known  from  two  regions  of 
the  southeast  coast  and  two  areas  along 
the  north«restam  coast  On  the 
southeastern  coast  it  ooous  along  16  km 
(10  mi)  of  coastline  between  Ka  Lae  and 
Kaalela.  This  cluster  of  populadons  on 


State-owned  land  contains  an  estimated 
260  individuals  growing  between  sea 
level  and  25  m  (80  ft)  ebvation,  with 
some  populations  occurring  in  'Uima 
Coastal  Dry  Shrubland  (HHP  1992j7. 
1992)9, 1992V44, 1992)45.  1992)50; 
HPCC  1991),  1991k;  W.  Char,  in  litt., 
1993).  The  second  cluster  is  in  Hawaii 
Volcanoes  National  Park  and  consists  of 
scattered  populations  within  a  19  by  8 
km  (12  by  5  mi)  area  from  above 
Kukalauula  Pali  to  Kahue.  at  elevations 
between  10  and  850  m  (30  and  2,800  ft). 
This  cluster  of  populations  on  federally 
owned  land  contains  at  least  50 
individuals  (HHP  1992)4, 1992)8. 
1992)40. 1992)41. 1992)46. 1992)47:  H. 
Huntzinger.  in  /itt.  1993).  On  the 
northwestern  coast,  a  single  plant 
occurs  at  30  m  (100  ft)  elevation  on 
private  land  at  Kaupulehua  (W.  Char,  ta 
litt..  1993).  The  other  northwest  coast, 
population  is  also  on  private  land  at 
Waiakaiho,  and  consists  of  eight  plants 
with  several  seedlings  at  300  m  (1000  ft) 
elevation  (W.  Char,  in  litt.,  1993).  The 
total  currently  known  populations  of 
Sesbania  tomentosa  on  the  8  main 
Hav\'aiian  islands  (Niihau,  Kauai,  Oahu, 
Molokai,  Lanai,  Kahoolawe.  Maui,  and 
Hawaii)  contain  an  estimated  2,000  to 
3.000  individuals.  In  the  N<Hthwestein 
Hawaiian  Islands,  the  largest  population 
occurs  on  Nihoa  and  consists  of  several 
thousand  individuals  (HHP  1992)35). 

Sesbania  tomentosa  is  foimd  on 
sandy  beaches,  dunes,  soil  pockcAs  on 
.lava,  and  along  pond  margins  (Geesink 
et  al.  1990).  It  commonly  occurs  in 
coastal  dry  shrublands  and  grasslands, 
but  is  also  known  from  open  'ohi'a 
forests  and  Mixed  Coastal  Dry  Cliffs 
(HHP  1992)2, 1992)4, 1992)5. 1992)7. 
1992)14. 1992)27, 1992)28,  1992)35, 
1992)49).  Associated  plant  species 
include  'ilima,  naupaka  kahakai, 
Heteropogon  contortus  (pill),  Myoporum 
sandivicense(naio),  and  Sporobolus 
vi/ginicus  Caki'akij  (HHP  1992)1. 
1992)2. 1992)7, 1992)8, 1992)12, 
1992)13, 1992)25, 1992)28, 1992)31. 
1992)33, 1992)40, 1992)45, 1992)49, 
1992)50).  The  primary  threats  to 
Sesbania  tomentosa  are  habitat 
degradation  caused  by  axis  deer  and 
cattle,  competition  with  various  alien 
plant  species,  fire,  and  destruction  by 
off-road  vehicles. 

A  specimen  collected  by  David 
Nelson  in  1779  from  the  island  of 
Hawaii  was  described  and  named 
Solanum  incompletum  (thorny  popolo) 
by  Dunal  (1BS2).  In  1868,  Hillebrand 
described  two  varieties  of  the  species: 
var.  gfabratum  and  var.  mouiense.  In 
1969,  Harold  St.  John  described  the 
species  S.  haieakalaense  based  <m  a 
specimen  collected  by  Hiliehraod  on  the 
south  slope  of  Haleakala  on  Maui  (St 


John  1969).  hi  the  latest  treatment.  S. 
haieakalaense  was  synonymized  with  S. 
incompletum  and  no  subspecific  taxa  of 
S.  incompletum  were  recognized 
(Symon  1990). 

Solanum  incompletum.  a  member  of 
the  nightshade  fiamily  (Sotanaceae).  is  a 
woody  shrub  up  to  3  m  (10  ft)  tall.  Its 
stems  and  lower  leaf  suifaoes  are 
covered  with  prominent  reddish 
prickles  about  4  mm  (0.2  in)  long  or 
sometimes  with  yellow  fuzzy  hairs  on 
young  plant  parts  and  lower  leaf 
surfaces.  The  oval  to  elliptic  leaves,  10 
to  15  cm  (4  to  6  in)  long  and  about  7 
cm  (2.8  in)  wide,  have  prominent  veins 
on  the  lower  surface,  and  are  on  stalks 
up  to  7  cm  (2.8  in)  long.  The  leaf 
margins  are  lobed  with  one  to  four  lobes 
on  each  side.  Numerous  flowers  grow  in 
loose  branching  clusters  with  each 
flower  on  a  stalk  about  9  mm  (0.4  in) 
long.  The  calyx  and  flowers  generally 
lack  prickles.  The  white  petals  foim  a 
star-diaped  corolla  about  2  cm  (0.8  in) 
in  diameter.  Tbe  curved  anthers,  about 
2  mm  (0.06  in)  long,  top  short  filaments 
that  do  not  extend  beyond  the  petals. 
Fruits  are  round  berries  about  1.5  cm 
(0.6  in)  in  diameter  that  mature  from 
yellow-orange  to  black.  This  species 
differs  from  others  in  the  genus  by  being 
generally  prickly  and  having  loosely 
clustered  vrhite  flowers,  curved  anthers 
about  2  mm  (0.08  in)  long,  and  berries 
1  to  2  cm  (0.4  to  0.8  in)  in  diameter 
(Symon  1990). 

Historically,  Solanum  inoompktum 
was  known  from  central  and 
northeastern  Lanai  and  from  scattered 
locations  on  Maui  (HHP  1992kl, 
1992k2, 1992k4, 1992kl0  to  1992kl3: 
Symon  1990).  According  to  David 
Symon  (1990),  the  known  distribution 
of  Solanum  incompletum  also  extends 
to  the  islands  of  Kauai  and  Molokai.  On 
the  island  of  Hawaii,  Solanum 
incompletum  was  known  historically 
from  the  Kohala  Mountains.  Kona.  I^iu 
Waawaa,  Puu  Ikaaka  Oater ,  and 
OmaokoiU  (HHP  1992k3, 1992k5, 
1992k7  to  1992k9).  The  single 
remaining  known  population  is  from  the 
island  of  Havraii;  it  has  not  been  seen 
for  more  than  40  years.  This  population 
is  on  State  land  at  Puu  Huluhulu  and 
consists  of  perhaps  two  individuals  at 
an  approximate  elevation  of  2,040  m 
(6.700  ft)  (HHP  1992k6}.  Associated 
species  include  naio,  Acaaa  Jcoo  (koa), 
and  Sophora  chrysophylla  (mamane)  in 
dry  mesic  forest,  diverse  mesic  forest, 
and  subalpine  fnest  at  elevations  from 
300  to  2.040  m  (1,000  to  6.700  ft)  (HHP 
1992kl,  1992k6:  Symon  1990; ).  Leu. 
pers.  comm.,  1992).  The  primary  threats 
to  the  last  remaining  individuals  of 
Solanum  incompletum  are  stochastic 
extinction  and  reduced  repiodiKlive 
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vigor  due  to  the  axtremely  tmall  number 
of  exlcting  plants,  and  competition  with 
the  alien  plant.  Sentcio  mikanioide* 
(German  ivy). 

SperwolepiM  hawaiieiuiB  (NCN)  was 
first  described  by  H.  Wolff  in  1921.  fai 
the  past,  this  Hawaiian  species  had  been 
confused  with  the  European  plants, 
Apium  echinatiun  and  CaucaliM 
daucoidet  (Constance  and  Afibltar  1990. 
Wolff  1921). 

Spermolapis  ha¥faii»n»i»,  a  member  of 
the  parsley  nmily  (Apiaceae).  is  a 
slender  annual  herb  with  few  branches 
that  grows  to  a  height  of  5  to  20  cm  (2 
to  8  in).  Its  leaves,  dissected  into 
narrow,  lance-shaped  divisions,  are 
oblong  to  somewhat  oval  in  outline  and 
grow  on  stalks  about  2.5  cm  (1  in)  long. 
Flowers  are  arranged  in  a  loose, 
compound  umbrella-shaped 
inflorescence  arising  from  the  stem, 
opposite  the  leaves.  Each  cluster 
consists  of  two  to  six  flowers,  with  each 
flower  on  a  stalk  betuveen  2  and  6  mm 
(0.08  and  0.2  in)  long  The  calyx  is 
lacking  in  this  species,  but  one  to  five 
bracts  grow  below  the  clusters  of 
flowers.  The  fruits  are  oval  and  laterally 
compressed  and  constricted  at  the  line 
where  the  two  halves  of  the  fruit  meet. 
The  fruits  are  4  mm  (0.2  In)  long  and  3 
mm  (0. 1  in)  wide,  covered  with  rurv^ 
bristles,  and  contain  seeds  that  are 
marked  %vith  longitudinal  grooves 
beneath  oil  tubes  that  are  characteristic 
of  the  parsley  lamily.  Spermolepis 
hawaiiensit  is  the  only  member  of  the 
genus  native  to  Hawaii.  It  is 
distinguished  from  other  native 
memlwrs  of  the  family  by  being  a  non- 
succulent  annual  with  an  umt^lla- 
shaped  inflorescence  (Constance  and 
Afibltar  1900). 

Historically.  Spermolepis  hawaiiensis 
was  known  from  Waimea  on  Kauai. 
Koko  Head  on  Oahu.  Paomai  and 
Kahinahina  on  Lanai.  and  Kipuka 
Kahali'  on  Hawaii  (HHP  1992L3  to 
1992L5. 1092L8, 1992L9:  H.  Huntzinger, 
in  litt.,  1993).  Currently,  six  populations 
are  known  on  Oahu.  Molokai.  Lanai, 
and  West  Maui;  one  additional 
population  may  exist  on  Hawaii.  On 
Oahu,  on  State  land  at  Diamond  Head 
(land  leased  to  the  Department  of 
Defense  at  the  Diamond  Head 
Reservation).  10  plants  were  observed  in 
1992  during  the  dry  season.  In  1988. 
when  the  site  was  first  visited, 
thousands  of  plants  were  seen  over  an 
area  less  than  50  sq  m  (several  hundred 
sq  ft)  (Wayne  Takeuchi.  DOFAW.  pers. 
comm..  1992).  The  population 
fluctuations  probably  reflect  seasonal 
changes  in  precipitation.  On  Molokai. 
about  600  plants  were  reported  from 
Kamalo  on  private  land  within  an  area 
of  less  than  400  sq  m  (0.1  ac)  (HHP 


1992LB).  On  Lanai.  2  populations  of  S. 
ha¥niiensis  are  known  on  private  land: 
1  at  Kapoho  with  100  individuals  and 
1  west  of  Puu  Manu  with  50  to  100 
individuals  covering  an  area  of  about 
0.1  ha  (0.2S  ac)  (HHP  1992L7;  R.  Hobdy. 
pers.  comm..  1992).  On  West  Maui.  3 
populations  are  known  on  State  land:  1 
in  the  Uhau  section  of  the  West  Maui 
NAR.  %vith  60  to  100  individuals  within 
an  area  of  about  0.4  ha  (1  ac):  1  further 
east  in  the  Uhau  section  of  the  West 
Maui  NAR.  with  several  hundred  plants 
scattered  over  a  distance  of  0.7  km  (0.4 
mi);  and  1  above  Lahainaluna  School, 
with  several  hundred  individuals 
spread  over  an  area  of  about  0.4  ha  (1 
ac)  (HHP  1992L1. 1992L2:  HPOC 
1991n).  On  the  Uland  of  Hawaii,  a 
collection  of  SpermolepiM  hawaiiensis 
was  made  at  an  unspecified  location  in 
1943;  it  is  not  known  whether  this 
population  still  exisU  (HHP  1992L9). 

Spermolepis  hawaiiensis  is  known 
from  various  vegetation  types,  including 
'ohi'a  forests.  'A'ali'i  Lowland  Dry 
Shrubland.  cultivated  fields,  and 
pastures  between  about  300  and  600  m 
(1,000  and  2,000  ft)  in  elevation  (HHP 
19e2L2. 1992L8, 1992L9:  HPCC  1991n). 
Associated  plant  species  include  'ilima, 
Doryopteris  sp..  Gouania  hillebrandii, 
and  the  alien  plant,  Leucaena 
leucocephala  (koa  haole)  (HHP  1992L1). 
The  primary  threats  to  Spermolepis 
hawaiiensis  are  habitat  degradation  by 
axis  deer  and  competition  with  the  alien 
plant,  koa  haole. 

Vigna  o-wahuensis  (Oahu  vigna)  was 
described  by  T.  Vogel  in  1836  from  a 
specimen  frt>m  the  Waianae  Moimtains 
of  Oahu  (Gray  1854).  In  1854,  Gray 
described  another  species,  VigtM 
sandwicensis,  for  which  Rock  later 
designated  two  varieties:  var. 
heterophylla  and  var.  sandwicensis 
(Rock  1920b).  The  currently  accepted 
treatment  places  V.  sandwicensis  in 
synonymy  under  V.  o-wahuensis 
(Geesink  et  al.  1990). 

Vig;na  o-wahuensis,  a  member  of  the 
pea  family,  is  a  slender  twining  annual 
or  perennial  herb  with  fuzzy  stems  that 
grows  to  0.4  m  (1.3  ft)  in  length.  Each 
leaf  is  made  up  of  three  leaflets  that  vary 
in  shape  from  round  to  linear,  are  1.2  to 
8  cm  (0.5  to  3  in)  long  and  0.1  to  2.5 
cm  (0.04  to  1  in]  wide,  and  are  sparsely 
or  moderately  covered  with  coarse  hairs. 
Flowers,  in  clusters  of  one  to  four,  have 
thin,  translucent,  pale  yellow  or 
greenish  yellow  f>etals  about  2  to  2.5  cm 
(0.8  to  1  in)  long.  The  two  lowermost 
petals  are  fused  and  appear  distinctly 
beaked.  The  sparsely  hairy  calyx  is  4  to 
8  mm  (0.2  to  0.3  in)  long  with 
asymmetrical  lobes  that  measure  about 
3  mm  (0. 1  in)  long.  The  fruits  are  long 
slender  pods  4  to  9  cm  (1.6  to  3.5  in) 


long  and  about  5  mm  (0.2  in)  wide,  that 
may  or  may  not  be  slightly  inflated  and 
contain  7  to  1 5  gray  to  black  seeds  less 
than  6  mm  (0.2  in)  long.  This  species 
difiiers  from  others  in  the  genus  by  its 
thin  yellowish  petals,  sparsely  hidry 
calyx,  and  thin  pods  which  may  or  may 
not  be  slightly  inflated  (Geesink  et  al. 
1990). 

Historically,  Vigna  o-wahuensis  was 
known  from  Niihau  and  from  an 
unspecified  location  on  Kauai  (HHP 
1992ml0, 1992ml6).  On  Oahu.  this 
taxon  was  known  from  between 
Waimanalo  and  Makapuu  Point,  the 
Mokulua  Islets,  and  the  Waianae 
MounUins  (HHP  1992ml3  to  1992mlS. 
1992m20).  On  Maui,  Vigna  o-wahaensi$ 
was  known  from  an  unspecified  site  on 
West  Maui  and  frtim  Makawao, 
Waiakoa.  and  Haleakala  on  East  Maui 
(HHP  1992m2  to  1992m4. 1092m25). 
There  are  no  currently  known 
populations  on  Niihau,  Kauai.  Oahu,  or 
Maui.  On  Molokai,  Vigna  o-wahuensis 
was  known  historically  from  the 
western  end  of  the  island  in  the  vicinity 
of  nio  Point  (HHP  1992ml8).  On  Lanai, 
this  species  occurred  historically  at 
scattered  locations  across  the  island's 
southern  half  (HHP  1992m5, 1992m6, 
1992m8, 1992m9, 1992ml7).  On  the 
island  of  Hawaii,  this  taxon  was  known 
from  Mauna  Loa  and  Kau  at  unspecified 
sites  (HHP  1992ml,  1992ml9. 
1992m24). 

Currently,  a  total  of  fewer  than  100 
Individuals  of  Vigna  o-wahuensis  is 
known  frtim  7  populations  on  the 
islands  of  Molokai.  Lanai,  Kahoolawe, 
and  Hawaii  (HHP  1992ml  1. 1992ml2. 
1992m21  to  1992m23;  HPCC  1991o;  j. 
Lau.  pers.  comm..  1992).  On  Molokai. 
there  are  two  populations  separated  by 
a  distance  of  4  km  (2.5  mi).  One 
population,  south  of  Onini  Gulch  at 
about  850  m  (2.800  ft)  elevation  on 
privately  owned  land,  covers  an  area  of 
18  sq  m  (200  sq  ft)  in  a  forestry  planting 
of  Fraxinus  uhdei  (tropical  ash)  and 
Pinus  (pine)  (HHP  1992ml  1).  The  other 
Molokai  population  of  about  10 
individuals  is  on  privately  owned  land 
at  Makolelau  0-  Lau.  pers.  comm.. 
1992).  On  Lanai.  at  least  one  individual 
of  Vjgna  o-wahuensis  is  known  fit>m  the 
arid  windward  slopes  northeast  of 
Kanepuu  above  Lapaiki  at  about  370  m 
(1,200  ft)  elevation  on  privately  owned 
land  (HHP  1992m7, 1992m23).  On  the 
State-owned  island  of  Kahoolawe,  Vigna 
o-wabuensis  grows  between  Makaalae 
and  Lua  Kealialalo  at  140  m  (460  ft) 
elevation,  near  the  simunit  at  about  400 
m  (1,300  ft)  elevation,  and  about  0.8  km 
(0.5  mi)  south  of  Hanakanaea  near 
"Sailor's  Hat"  (HHP  1992m21, 
1992m23; ).  Lau,  pers.  comm.,  1992). 
Only  one  individual  is  known  from  the 


population  between  Makaalae  and  Lua 
Kealialalo  in  pill  grassland  (J.  Lau,  pars, 
comm.,  1992).  Near  the  summit,  about 
20  plants  grow  in  a  9  sq  m  (100  sq  ft) 
area  with  a  few  more  plants  scattered 
nearby  (HHP  1992m22).  The  size  of  the 
population  south  of  Hanakanaea  has  not 
been  determined,  but  at  least  one 
collection  has  been  made  recently  (HHP 
1992m21).  On  the  island  of  Hawaii, 
Vigna  o-wahuensis  is  known  only  from 
Nohonaohae  Cinder  Cone  on  privately 
owned  land.  Ten  plants  are  known  from 
'A'ali'i  Lowland  Dry  Shrubland  within 
an  exclosure  containing  pasture  grass 
(HHP  1992ml2.  HPCC  1991o). 

Vigna  o-wahuensis  occurs  in  dry  to 
mesic  grassland  and  shrubland  irom  10 
to  1,370  m  (30  to  4,500  ft)  in  elevation 
(Geesink  et  al.  1990;  HHP  1992ml  to 
1992m3, 1992m5, 1992mll,  1992ml2, 
1992ml5, 1992m22, 1992m24).  Other 
associated  plant  species  include  'ilima, 
Chenopodium  ('aheahea),  Dubautia 
menziesii,  and  Osteomeles 
anthyllidifolia  (ulei)  (HHP  1992ml  1. 
1992ml2, 1992m23;  HPCC  1991o).  The 
primary  threats  to  Vigna  o-wahuensis 
are  habitat  degradation  by  imgulates 
(pigs  and  axis  deer),  competition  with 
various  alien  plant  species,  fire,  and 
stochastic  extinction  and/or  reduced 
reproductive  vigor  due  to  the  small 
number  of  existing  populations  and 
individuals. 

Previous  Federal  Action 

Federal  action  on  these  plants  began 
as  a  result  of  section  12  of  the  Act. 
which  directed  the  Secretary  of  the 
Smithsonian  Institution  to  prepare  a 
report  on  plants  considered  to  be 
endangered,  threatened,  or  extinct  in  the 
United  States.  This  report,  designated  as 
House  Dociunent  No.  94-^1,  was 
presented  to  Congress  on  January  9, 
1975.  In  that  dociunent.  Adenophorus 
periens,  Bonamia  menziesii.  Flueggea 
neowawraea  (as  Drypetes 
phyllanthoides).  Hibiscus  brackenridgei 
(as  H.  b.  var.  brackenridgei,  var. 
mokuleianus,  and  var.  "from  Hawaii"), 
Neraudia  sericea,  Plantago  princeps  (as 
P.  p.  var.  elata,  var.  laxifolia,  and  var. 
princeps),  Sesbania  tomentosa  (as  S.  t. 
var.  tomentosa),  Solanum  incompletum 
(as  S.  i.  var.  glabratum,  var. 
incompletum,  and  var.  mauiensis), 
Vigna  o-wahuensis  (also  as  V. 
sandwicensis  var.  heterophylla  and  V.  s. 
var.  sandwicensis)  were  considered  to 
be  endangered.  Diellia  erecta  and 
Plantago  princeps  (as  P.  p.  var.  acaulis, 
var.  denticulata,  and  var.  queleniana) 
were  considered  to  be  threatened,  and 
Neraudia  sericea  (as  N.  kaboolawensis) 
and  Solanum  incompletum  (as  S. 
haleakalense)  were  considered  to  be 
extinct. 


On  July  1, 1975,  the  Service  published 
a  notice  in  the  Federal  Register  (40  PR 
27823)  of  its' acceptance  of  the 
Smithsonian  report  as  a  petition  within 
the  context  of  section  4(c)(2)  (now 
section  4(b)(3))  of  the  Act,  and  giving 
notice  of  its  intention  to  review  the 
status  of  the  plant  taxa  named  therein. 
As  a  result  of  that  review,  on  June  16, 
1976,  the  Service  published  a  proposed 
rule  in  the  Federal  Register  (41  FR 
24523)  to  determine  endangered  status 
pursuant  to  section  4  of  the  Act  for 
approximately  1,700  vascular  plant 
species,  including  all  of  the  above  taxa 
considered  to  be  endangered  or  thought 
to  be  extinct,  plus  Diellia  erecta 
(considered  threatened).  The  list  of 
1 ,700  plant  taxa  was  assembled  on  the 
basis  of  comments  and  data  received  by 
the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  the  July  1, 1975.  Federal 
Register  publication. 

General  comments  received  in 
response  to  the  1976  proposal  are 
summarized  in  an  April  26, 1978, 
Federal  Register  publication  (43  FR 
17909).  In  1978,  amendments  to  the  Act 
required  that  all  proposals  over  2  years 
old  be  withdrawn.  A  1-year  grace  period 
was  given  to  proposals  already  over  2 
years  old.  On  December  10, 1979,  the 
Service  published  a  notice  in  the 
Federal  Register  (44  FR  70796) 
withdrawing  the  portion  of  the  June  16. 
1976,  proposal  that  had  not  been  made 
final,  including  the  above  taxa,  along 
with  four  other  proposals  that  had 
expired.  The  Service  published  updated 
notices  of  review  for  plants  on 
December  15, 1980  (45  FR  82479), 
September  27, 1985  (50  FR  39525).  and 
February  21, 1990  (55  FR  6183).  In  these 
notices,  11  of  the  taxa  (including 
6ynon)mious  taxa)  that  had  been  in  the 
1976  proposed  rule  were  treated  as 
category  1  candidates  for  Federal  listing. 
Category  1  taxa  are  those  for  which  the 
Service  has  on  file  substantial 
information  on  biological  vulnerability 
and  threats  to  support  pre{iaration  of 
listing  proposals.  Other  than  Mariscus 
pennatiformis,  Neraudia  sericea  (as  N. 
kahoolawensis),  Plantago  princeps  (as  P. 
p.  var.  acaulis  and  var.  queleniana), 
Sesbania  tomentosa  (as  S.  hobdyi), 
Solanum  incompletum  (as  S. 
haleakalense),  and  Spermolepis 
hawaiiensis,  all  the  aforementioned  taxa 
that  were  proposed  as  endangered  in  the 
June  16, 1976.  proposed  rule  were 
considered  category  1  candidates  on  all 
three  notices  of  review.  Flueggea 
neowawraea  appeared  as  Neowawraea 
phyllanthoides  in  the  1980  and  1985 
notices.  In  the  1980  and  1985  notices. 
Sesbania  tomentosa  (as  S.  hobdyi)  and 


Solanum  incompletum  (as  S. 
haleakalense)  were  considered  category 
1*  species.  Category  1*  species  are  those 
that  are  possibly  extinct.  Plantago 
princeps  (as  P.  p.  var.  acaulis  and  var. 
queleniana)  appeared  as  a  category  2 
taxon  and  Neraudia  sericea  (as  N.     ' 
kahoolawensis)  as  a  category  3A  species 
in  the  1980  and  1985  notices.  Category 
2  taxa  are  those  for  which  there  is  some 
evidence  of  vulnerability,  but  for  which 
there  are  not  enough  data  to  support 
listing  proposals  at  the  time.  Category 
3A  taxa  are  those  for  which  the  Service 
has  persuasive  evidence  of  extinction. 
Through  taxonomic  revisions,  each  of 
the  category  1*.  2,  and  3A  taxa  were 
synonymized  imder  category  1  taxa  on 
the  1990  list.  Mariscus  pennatiformis  (as 
Cyperus  p.  var.  bryaniO  first  appeared 
on  the  1985  notice  of  review  as  a 
category  1  taxon.  Spermolepis 
hawaiiensis  first  appeared  on  the  1990 
notice  of  review  as  a  category  1  species 
after  it  was  rediscovered  in  1986. 

Section  4(b)(3)(B)  of  the  Act  requires 
the  Secretary  to  make  findings  on 
petitions  that  present  substantial 
information  indicating  that  the 
petitioned  action  may  be  warranted 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  all  ngtitions  pending  on 
October  13, 1982.  berreated  as  having 
been  newly  submitted  on  that  date.  On 
October  13. 1983.  the  Service  found  that 
the  petitioned  listing  of  these  species 
was  warranted,  but  precluded  by  other 
pending  listing  actions,  in  accordance 
with  section  4(b)(3](B)(iii)  of  the  Act: 
notification  of  this  finding  was 
published  on  January  20. 1984  (49  FR 
2485).  Such  a  finding  requires  the 
Service  to  consider  the  petition  as 
having  been  resubmitted,  pursuant  to 
section  4(b)(3)(C)(i)  of  the  Act.  The 
findings  were  reviewed  in  October  of 
1984,  1985.  1986,  1987,  1988,  1989. 
1990.  and  1991.  The  proposed  rule 
pubhsbed  on  September  14. 1993  (58  FR 
48012)  to  list  12  species  of  plants  from 
the  Hawaiian  Islands  as  endangered 
species  constituted  the  final  1-year 
finding  that  was  required  for  these 
species. 

Based  on  comments  and 
recommendations  received  in  response 
to  the  proposal  (see  Comments  and 
Recommendations,  below),  the  Service 
now  determines  these  12  plant  species 
to  be  endangered  with  the  publication  of 
this  final  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  September  14. 1993.  proposed 
rule  and  associated  notifications,  all 
interested  parties  were  requested  to 
submit  factual  reports  or  information 
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that  might  contribate  to  the 
devslopnranl  of  ■  final  rule.  The  public 
comment  period  ended  on  November 
15. 1993.  Appropriate  State  agencies, 
county  governments.  Federal  agencies, 
scientific  organizatians,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  Newspaper 
notices  inviting  pobbc  comment  were 
published  in  *The  ^4aui  News"  on 
October  7. 1993,  the  "Hawaii  Tribune- 
Herald"  on  October  8.  1993.  and  the 
"Hcoohilu  Advertiser"  on  October  7. 
1903. 

Comments  were  received  from  three 
paitlaK  One  from  an  individual  in 
mtppoit  of  the  listing  of  S/MnaoJapis 
hamaiknus.  but  oBmia%  am  addWenal 
inlormation;  one  from  an  individual  in 


support  of  the  listing  of  Spermolepis 
havmiiensis,  Adenophorus  periens  and 
Sesbania  totnentosa,  and  providing 
infionnation  on  the  possible  extirpation 
of  the  population  of  Adenophorus 
perient  at  Kane  Nul  o  Hamo  by  volcanic 
activity  and  drought,  and  ituiirmtin^  that 
the  actual  number  of  plants  of  Sesbania 
tomentoaa  in  Hawaii  Volcanoes 
National  Park  is  mora  than  50;  the  third 
respondent  provided  information  on 
three  previously  unknown  populations 
of  SesiKinio  tomentosa,  one  from  the 
south  coast  of  East  N4aui  and  two  from 
the  northwest  coast  of  the  island  of 
Hawaii.  The  infiarmation  provided  by 
these  respondents  has  been 
inoorporated  into  this  final  rule.  The 


information  received  does  not  indicate 
that  any  of  these  species  are  under  lass 
threat  than  previously  thou^L 

Sim— aij  efFedew  AflectJngthe 
Spedee 

Section  4  of  the  Endangered  ^Mdes 
Act  (16  U.S.C  1533)  and  regnlatiiHis  (50 
CFR  part  424)  promulgated  to 
implement  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists  of  endai^ered  and 
thrBatened  ^lecies.  A  spedes  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  fiKtors  described  in  sectim 
4(a)(1).  The  threats  being  these  12 
sp«des  are  summarized  in  Table  2. 


Table  2.— Summary  of  Threats 
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than  #ve  poputaSone. 


Theae  factofs  and  their  application  to 
J^dmtophoeus  periens  L.E.  Bishop 
(pittteit  kihi  fern).  Bonamia  memiesii 
A.  Gray  (no  common  name  (NCN)), 
Dielba  erecto  Brack.  (NCN),  Ftueggta 
neowawnea  W.  Hayden 
(mehanwhaoM).  ktibiacus  btackenridgei 
A.  Gny  (aa'D  kau  hele).  Monsc  us 
pennatifonnis  (Kekuntb.)  T.  Koyama 
(NCN).  Nemudia  sericea  Gaud, 
(ma'aloa).  Plantago  princep*  Cham,  and 
Schlechtend.  (ale),  Se^iania  tomentosa 
Hook,  and  Amott  ('ohai),  Solanum 
ineompletum  Dunal  (thorny  popolo), 
SpmmoJepis  howoMiensia  Wolff  (NCN), 
and  Vigna  o-wahuensi*  Voge)  (Oahu 
vigna)  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Their  Habitat  or  Range 

Native  vegetation  on  all  of  the  main 
Hawaiian  Isunds  has  undergone 
extreme  alteration  because  of  pest  and 
present  land  management  practices 
including  ranching,  dehberate  alien 
animal  and  plant  introdvctions,  and 


agricultural  development  (Cuddihy  and 
Stone  1990.  Wagner  et  aJ.  19S5).  TTie 
Northwestern  Hawaiian  Islands  have 
imdeigone  similar  aheration,  but  to  a 
lesser  degree.  The  primary  threats  facing 
the  12  plant  species  included  in  this 
ruling  are  ongoing  and  threatened 
destruction  and  adverse  modification  of 
habitat  by  feral  animals  and  competition 
with  alien  plants. 

Eleven  oFthe  12  spedes  in  this  ruling 
are  variously  threatened  by  fieral 
animals.  (See  Table  2.)  Animals  sudi  as 
pigs,  goats,  axis  deer,  black-tailed  deer, 
and  oittle  were  introduced  either  by  the 
early  Hawaiians  (pigs)  or  more  recently 
by  European  settlers  (all  engulate 
spedes)  for  food  and/or  commerdal 
ranching  activities.  Over  the  2t}0  jreers 
following  their  introduction,  their 
numbers  increased  and  the  adverse 
impacts  of  feral  ungulates  on  native 
vegetation  have  become  increasingly 
apparent.  Beyond  the  direct  efKod  of 
trampbng  and  grazing  native  plants, 
feral  ungulates  have  contributed 
significantly  to  the  heavy  erosion  still 


taidng  place  on  most  of  the  main 
I  lawaitan  iriands. 

Pigs  (Sus  scrofa),  originally  native  to 
Europe,  Africa,  and  Asia,  were 
introduced  to  HaMraii  by  the  Polynesian 
ancestots  of  Hawaiians.  and  later  by 
western  immigrants.  The  pig|i  escaped 
domestication  and  invaded  primarily 
wet  and  mesic  forests  and  grasslands  of 
Kauai.  Oahu,  Molokai,  Maui,  and 
Hawaii.  They  (nesently  threaten  the 
existence  of  at  least  eight  of  the  taxa  in 
those  habitats.  While  foraging,  pigs  root 
and  trample  the  forest  floor, 
encouraging  the  establishment  of  alien 
plants  in  the  newly  disturbed  soil.  Pigs 
also  disseminate  alien  plant  seeds 
throu^  their  feces  and  on  their  bodies, 
accelerating  the  spread  of  alien  plants 
through  native  forest  (Cuddihy  and 
Stone  1990.  Stone  1985).  On  Kauai, 
three  populations  eacJi  of  Adenophorus 
periens  and  Ftueggpa  neowowraea  and  a 
single  population  each  of  Ptantago 
princeps  var.  anomaki  and  P.  p.  var. 
longibracteata  have  sustained  loss  of 
individual  plants  and/or  habitat  as  a 


result  of  faral  pig  activities  (HHP 
1992dl8. 1992i2;  J.  Uu.  pers.  comm., 
1992).  The  following  numbers  of 
populations  of  the  plants  on  Oa)iu  are 
threatened  by  pigs:  4  populations  of 
Bonamia  memiesii.  15  of  Flueggea 
neowawraea,  1  of  Hibiscus 
brackenridgei  ssp.  mokuleianus,  and  2 
populations  each  of  Plantago  princeps 
var.  hngibracteata  and  P.  p.  var. 
princeps.  On  Molokai,  one  population 
each  of  Diellia  erecta,  Plantago  princeps 
var.  laxiflora,  and  Vigna  o-wahuensis, 
and  two  populations  of  Neraudia 
sericea  are  also  threatened  by  pigs.  On 
East  Maui,  pigs  are  destroying  the 
habitat  of  three  populations  of  Plantago 
princeps  var.  laxiflora  (HHP  1992il2;  J. 
Lau.  pers.  comm..  1992).  On  the  island 
of  Hawaii,  feral  pigs  are  a  major  threat 
to  spedes  at  the  following  locations:  in 
Kahaualea  NAR,  Olaa  Trad,  and  2.4^ 
(1.5  mi)  northwest  of  Puu  Kauka.  where 
at  least  three  populations  of 
Adenophorus  periens  occur,  and  in  the 
regions  of  Manuka  and  Htmomalino  in 
the  South  Kona  Distrid,  where  one  or 
more  populations  of  Diellia  erecta  and 
Flueggea  neowawraea  remain  (J.  Lau, 
pers.  comm.,  1992). 

Goats  ICapra  hircus),  native  to  the 
Middle  East  and  India,  were  first 
successfully  introduced  to  the  Hawaiian 
Islands  in  1792.  Feral  goats  now  occupy 
a  wide  variety  of  habitats  from  lowland 
dry  forests  to  montane  grasslands  on 
Kauai,  Oahu,  Molokai,  Maui,  and 
Hawaii,  where  they  consume  native 
vegetation,  trample  roots  and  seedlings.  ^ 
accelerate  erosion,  and  promote  the 
invasion  of  tdien  plants  (Stone  1985, 
van  Riper  and  van  Riper  1982).  Goats 
are  significandy  degrading  the  habitat  of 
at  least  five  spedes  in  this  rule.  On 
Kauai,  goats  contribute  to  the 
substantial  decline  of  one  population  of 
Bonamia  menziesii,  four  populations  of 
Flueggea  neowawraea,  and  one 
population  of  Plantago  princeps  var. 
anomala  (HHP  1992dl8,  1992d30, 
1992d31, 1992i2:  J.  Lau,  pers.  comm., 
1992).  On  Oahu,  encroaching 
urbanization  and  hunting  pressure  tend 
to  concentrate  the  goat  population  in  the 
dry  upper  slopes  of  the  Waianae 
Mountains,  where  one  population  of 
Bonamia  menziesii  and  two  populations 
of  Flueggea  neowawraea  exist  (HHP 
1992dl5;  J.  Lau.  pers.  comm..  1992). 
The  goat  population  in  the  Waianae  area 
is  apparently  increasing,  becoming  an 
even  greater  threat  to  the  rare  plants  that 
grow  there.  On  Molokai,  two 
populations  of  Diellia  erecta  in  Halawa 
Valley  and  Puu  Kolekole  and  one 
population  of  Neraudia  sericea  at 
Makolelau  are  presently  threatened  by 
goats  (HHP  1992C12. 1992cl3;  J.  Uu. 


pers.  comm.,  1992).  Until  a  few  years 
ago,  feral  goats  were  a  major  threat  to 
rare  plants  in  Haleakala  National  Pari^ 
on  East  Maui,  but  because  of  an  active 
imgulate  control  program,  the  goat 
population  was  reduced  to  100  by  1988. 
While  they  are  no  longer  a  significant 
threat,  the  future  ingress  and 
reestablishment  of  goats  are  still  a 
possibility  (Lloyd  Loope,  National  Paric 
Service  (NPS),  pers,  comm.,  1992)  and 
could  potentially  a£Fed  the  three 
populations  of  Plantago  princeps  var. 
laxiflora  found  in  the  park  {J.  Lau,  pers. 
comm..  1992). 

Eight  individuals  of  axis  deer  {Axis 
axis),  introduced  to  the  island  of 
Molokai  in  1868,  increased  to  thousands 
of  animals  Mrithin  about  30  years 
(Tomich  1986).  By  the  turn  of  the 
centtuy,  the  herds  so  damaged  the 
vegetation  of  Molokai  that  professional 
hunters  were  hired  to  control  their 
numbers  (Tomich  1986).  By  then,  the 
native  vegetation  had  suffered 
irreparable  damage  from  overgrazing  by 
axis  deer.  They  degrade  the  habitat  by 
trampling  and  overgrazing  vegetation, 
which  removes  ground  cover  and 
exposes  the  soil  to  erosion  (J.  Lau,  pers. 
comm.,  1992).  Activity  of  deer  on 
Molokai  has  resulted  in  loss  of  habitat 
and/or  individuals  of  at  least  six  of  the 
spedes.  In  the  absence  of  a  protective 
fence,  axis  deer  continue  to  invade  the 
unfenced  areas  and  threaten  to  trample 
the  plants.  On  both  Molokai  and  Lanai, 
the  axis  deer  populations  are  presently 
actively  managed  for  recreational 
himting  by  the  Hawaii  State  Department 
of  Land  and  Natural  Resources. 
Extensive  red  erosional  scars  caused  by 
decades  of  deer  activity  are  evident  on 
Lanai.  The  habiut  of  three  Lanai 
populations  of  Bonamia  menziesii  and 
one  population  of  Hibiscus 
brackenridgei  ssp.  brackenridgei  on  that 
island  is  negatively  affected  by  axis  deer 
(HHP  1992el;  J.  Lau,  pers.  comm., 
1992).  Two  populations  of  Sesbania 
tomentosa  at  Paomai  and  Mahana  on 
Lanai  were  last  seen  in  the  mid-1950s 
(HHP  1992)17, 1992J38).  Those  areas 
have  long  supported  axis  deer,  which 
probably  pose  the  primary  threat  to 
those  two  Sesbania  populations. 
Elsewhere  on  Lanai,  one  population  of 
Vigna  o-wahuensis  above  Lapaiki  and 
one  population  of  Spermolepis 
hawaiiensis  at  Kapoho  are  threatened  by 
axis  deer  (HHP  1992L7, 1992m23).  To 
control  deer  in  what  remains  of  Lanai 's 
dry  forests.  The  Natxure  Conservancy  of 
Hawaii  (TNCH)  is  presently  erecting 
fenced  exclosiues  to  proted  populations 
of  rare  taxa  (including  two  populations 
of  Bonamia  menziesii)  that  occur  within 
Kanepuu  Preserve  (Heidi  Bomhorst, 


TNCH.  and  J.  Lau.  pers.  comma.,  1992). 
Although  the  fence  is  high  enough  to 
normally  inhibit  entry  by  deer,  htunan 
pressiue  can  force  the  deer  to  jump  over 
the  fence.  On  Maui,  deer  damaged 

Klants  of  two  populations  of  Hibiscus 
rackenridgei  ssp.  brackenridgei  at  Puu 
O  Kali  by  stripping  the  baik  and 
breaking  limbs  (HHP  1992el,  1992e8). 

Black-tailed  deer  {Odocoileus 
hemionus)  were  first  introduced  to 
Kauai  in  1961  for  the  purpose  of  sport 
himting  and  today  probably  number 
well  over  500  animals.  The  deer  are 
presently  confined  to  the  western  side 
of  the  island,  where  they  feed  on  a 
variety  of  native  and  alien  plants  (van 
Riper  and  van  Riper  1982).  On  Kauai, 
one  population  of  Bonamia  menziesii  in 
Paaiid  Valley  and  the  population  of 
Flueggea  neowawraea  in  Paaiki  and 
Mahanaloa  valleys  are  threatened  by 
black-tailed  deer  (J.  Lau,  pers.  comm., 
1992). 

Large-scale  ranching  of  cattle  {Bos 
taunts)  in  the  Hawaiian  Islands  began  in 
the  middle  of  the  19th  century  on  the 
islands  of  Kauai,  Oahu,  Maui,  and 
Hawaii.  Large  ranches,  tens  of 
thousands  of  acres  in  size,  developed  on 
East  Maui  and  Hawaii  (Cuddihy  and 
Stone  1990)  where  most  of  the  State's 
large  ranches  still  exist  today. 
Degradation  of  native  forests  used  for 
ranching  activities  became  evident  soon 
after  full-scale  ranching  began.  The 
negative  impad  of  cattle  on  Hawaii's 
ecosystem  is  similar  to  that  described 
for  goats  and  deer  (Cuddihy  and  Stone 
1990.  Stone  1985).  Cattle  grazing 
continues  in  several  lowland  regions  in 
the  northern  portion  of  the  Waianae 
Mountains  of  Oahu:  in  Lualualei,  where 
one  population  of  Bonamia  menziesii 
exists,  and  in  Kaumoku  Gulch,  where 
one  population  of  Hibiscus 
brackenridgei  ssp.  mokuleianus  remains 
(HHP  1992b30;  J.  Lau.  pers.  comm.. 
1992).  On  Molokai,  cattle  ranching  is 
slowly  recovering  from  setbacks  caused 
by  recent  herd  reductions  enforced  in  an 
effort  to  eliminate  bovine  tuberculosis 
from  domestic  and  feral  stock.  As  cattle 
ranching  becomes  reestablished  (m 
Molokai  and  the  ntmiber  of  cattle 
increases,  the  threat  to  the  rare  plant 
spedes  that  remain  in  those  ranching 
areas  will  also  likely  increase.  One 
population  of  Sesbania  tomentosa 
located  east  of  Moomomi  Preserve 
grows  in  a  grazing  area.  On  Maui,  cattle 
ranching  is  the  primary  agricultural 
activity  on  the  west  and  southwest 
slopes  of  East  Maui  and  in  lowland 
regions  of  West  Maui.  On  both  East  and 
West  Maui,  one  or  more  populations  of 
Bonamia  menziesii,  Diellia  erecta,  and 
Hibiscus  brackenridgei  ssp. 
brackenridgei  and  the  only  Maui 
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population  of  Flueggea  neowawmea 
continue  to  be  threatened  by  grazing 
cattle  (HHP  1992cl3:  |.  Lau.  pen. 
comm..  1992).  The  Flueggea 
neowawmea  population  and  one  of  the 
Bonamia  menziesii  populations  grow 
within  a  fenced  exclosure.  Although 
probably  minimal,  the  possibility  of 
cattle  entering  the  exclosure  poses  a 
potential  threat.  In  the  Kamaoa-Puueo 
and  South  Point  regions  of  the  island  of 
Hawaii,  cattle  continue  to  graze  in 
habitat  currently  occupied  by  most  of 
the  populations  of  Sestxinia  tomentosa 
on  that  island  (J.  I.,au.  pers.  comm.. 
1992).  In  addition,  one  population  of 
Hibiscus  bracke'nridgei  ssp. 
brackenridgei  and  the  only  luiown 
population  of  Bonamia  menziesii  on 
that  island  grow  in  regions  currently 
used  for  cattle  ranching  (j.  Lau.  pers. 
comm..  1992). 

Habitat  disturbance  caused  by  human 
activities  threatens  two  of  the  taxa.  On 
West  Maui,  all-terrain  vehicles  have 
driven  over  Sesbania  tomentosa  plants 
growing  west  of  Nakalele  Point 
Hj^thouse  (HHP  1992)43).  Continued 
on-road  activity  threatens  to  destroy  a 
significant  portion  of  that  population. 
On  the  island  of  Hat^aii.  a  dirt  road  nms 
through  a  population  of  Sesbania 
tomentosa  located  in  the  Kamaoa-Puueo 
region  (HHP  1992)50).  Off-road  activity 
could  damage  a  significant  portion  of 
that  population  as  well.  In  the  Puu 
Anahulu  region  on  that  island,  a  ranch 
road  was  bulldozed  close  to  a  plant  of 
Hibiscus  brackenridgei  ssp. 
bmckenridgei  in  1989  (HHP  1992e6). 
Continued  road  development  threatens 
to  destroy  the  only  known  population  of 
that  taxon  in  the  area. 

B.  Ovenitilization  for  Commercial^ 
Becreational,  Scientific,  or  Educational 
Purposes 

Ovenitilization  is  not  known  to  be  a 
factor,  but  unrestricted  collecting  for 
scientific  or  horticultural  purposes 
would  seriously  impact  the  six  species 
whose  low  numbers  make  them 
especially  vulnerable  to  disturbances 
(Diellia  erecta.  Hibiscus  brackenridgei. 
Mariscus  pennatiformis,  Neraudia 
sericea,  Solanum  Incompletum.  and 
Vfgna  o-wahuensis). 

C.  Disease  and  kredation. 

Black  twig  borer  {Xylosandrus 
compactus)  has  been  cited  as  an 
immediate  threat  to  all  extant 
populations  of  Flueggea  neowawmea  (J. 
Lau,  pers.  comm.,  1992).  The  black  twig 
borer  burrows  into  the  branches  and 
introduces  a  pathogenic  fungus,  pruning 
the  host  severely  and  often  killing 
branches  or  whole  plants  (Howarth 
1985).  All  known  plants  oi  Flueggea 


neowawmea  suffer  slight  to  severe 
defoUation  and  reduced  vigor  due  to 
infestations  of  this  alien  insect 

Evidence  of  predation  on  two  of  the 
taxa  by  ungulates  (cattle,  deer,  goats)  is 
documented  on  Oahu,  Lanai,  and  Maui. 
On  Oahu.  plants  of  Bonamia  menziesii 
at  Lualualei  grow  over  native  vegetation 
and  drape  well  below  the  browse  line  of 
cattle,  indicating  the  potential  for  cattle 
to  fiaed  on  the  plants  (HHP  1992b30).  On 
Lanai,  axis  deer  are  known  to  feed  on 
this  species,  especially  at  Kanepuu. 
Depredation  of  Hibiscus  bmckenridgei 
ssp.  brackenridgei  by  goats  has  been 
otnerved  on  Lanai  and  Maui.  Coats  are 
known  to  eat  the  branch  tips  and  strip 
the  bark  of  the  plants  (HHP  1992el4). 
While  there  is  no  evidence  pf  predation 
on  the  other  1 1  species,  none  of  them 
are  known  to  be  unpalatable  to  cattle, 
deer,  or  goats.  Predation  is  therefore  a 
probable  threat  to  species  growing  at 
sites  where  those  animals  have  been 
reported  [Diellia  etecta.  Flueggea 
neowawmea,  Nemudia  sericea, 
Plantago  princeps,  Sesbania  tomentosa, 
Spermolepis  hawaiiensis,  and  Vigna  o- 
wahuensis)  (See  Factor  A.). 

D.  The  Inadequacy  of  Existing 
Begulatory  Mechanisms 

Of  the  12  species  in  this  ruling,  a  total 
of  10  have  populations  located  on 
private  land,  2  on  County  land,  10  on 
State  land,  and  7  on  Federal  land.  With 
the  exception  of  Nemudia  sericea  which 
is  restricted  to  private  land,  all  of  the 
other  species  occur  in  more  than  one  of 
those  ownership  categories.  The  known 
populations  of  these  species  located  on 
Federal  lands  are  inadequate  to  ensure 
their  long-term  siuvival. 

There  are  no  State  laws  or  existing 
regulatory  mechanisms  at  the  present 
time  to  protect  or  prevent  further 
decline  of  these  plants  on  private  or 
State  land.  However,  Federal  listing 
would  automatically  invoke  listing  and 
associated  protection  under  Hawaii 
State  law. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Their  Continued  Existence 

Eleven  of  the  12  species  are 
threatened  by  competition  with  one  or 
more  alien  plant  species.  (See  Table  2). 
The  most  significant  of  these  appear  to  . 
be  Schinus  terebinthifolius 
(Christmasberry).  Psidium  cattJeianum 
(strawberry  guava).  Melinus  minutiflom 
(molasses  grass),  Pennisetum  setaceum 
(fountain  grass),  Clidemia  hiiia  (Koster's 
curse).  Lantana  camam  (lantana). 
Leucaena  leucocephala  (koa  haole). 
Pmsopis  pallida  (kiawe).  Toona  ciliata 
(Australian  red  cedar).  Cenchrus  ciliaris 
(buffelgrass).  Bubus  argutus  (prickly 
Florida  blackberry).  Passiflom 


mollissima  (banana  poke),  and  Bubus 
ellipticus  (Himalayan  raspberry). 

Many  noxious  alien  plants  such  as 
Christmasberry  have  invaded  the  dry  to 
mesic  lowland  regions  of  the  Hawaiian 
Islands.  Introduced  to  Hawaii  before 
1911,  Christmasberry  forms  dense 
thickets  that  shade  out  and  displace 
other  plants  (Cuddihy  and  Stone  1990). 
This  fast-growing  species  is  found  in 
lowland  areas  of  the  major  Hawaiian 
Islands  (Smith  1985)  and  is  currently 
expanding  its  range.  Christmasberry  is  a 
major  component  of  the  mesic  forests  of 
the  Waianae  and  Koolau  Mountains  of 
Oahu.  For  example,  over  half  of  the 
populations  of  Bonamia  menziesii,  2  of 
the  populations  of  Plantago  princeps 
var.  princeps,  and  all  15  populations  of 
Flueggea  neowawmea  that  occur  on 
Oahu  are  negatively  affected  by  this 
invasive  plant  (HHP  1992bl8. 19g2b22. 
1992b31. 1992d3, 1992dlS.  1992dl6:  J. 
Lau,  pers.  comm..  1992).  In  addition, 
one  population  of  Diellia  erecta  at 
Halawa  Valley  on  Molokai  and  one 
population  of  Bonamia  menziesii  on 
Lanai  are  also  affected  ().  Lau,  pers. 
comm.,  1992).  On  Maui.  Christmasberry 
is  spreading  in  lao  Valley  and  on  the 
south  slope  of  East  Maui  (Haleakala 
Volcano)  and  is  one  of  the  primary  alien 
plant  threats  to  one  or  more  populations 
of  Bonamia  menziesii,  Diellia  erecta, 
and  Plantago  princeps  var.  laxiflom  that 
exist  there  ().  Lau,  pers.  comm..  1992). 
On  the  island  of  Hawaii.  Christmasberry 
continues  to  threaten  at  least  two 
populations  of  Diellia  erecta  and 
Flueggea  neowawraea  in  the  regions  of 
Manuka  and  Honomalino  in  the  South 
Kona  District  (HHP  1992d34:  J.  Lau, 
pers.  comm..  1992). 

Strawberry  guava,  an  invasive  shrub 
or  small  tree  native  to  tropical  America, 
has  become  naturalized  on  all  of  the 
main  Hawaiian  islands.  Like 
Christmasberry,  strawberry  guava  is 
capable  of  forming  dense  stands  that 
exclude  other  plant  species  (Cuddihy 
and  Stone  1990)  and  is  dispersed 
mainly  by  feral  pigs  and  firuit-eating 
birds  (Smith  1985).  This  alien  plant 
grows  primarily  in  mesic  and  wet 
habitats  and  provides  food  for  several 
alien  animal  species,  including  feral 
pigs  and  game  birds,  which  disperse  the 
plant's  seeds  through  the  forest  (Smith 
1985.  Wagner  et  al.  1985).  Strawberry 
guava  is  considered  one  of  the  greatest 
alien  plant  threats  to  Hawaii's  rain 
forests  and  is  known  to  pose  a  direct 
threat  to  at  least  one  population  of 
Adenpphorus  periens  and  Bonamia 
menziesii  on  the  island  of  Kauai  (HHP 
1992al6; ).  Lau.  pers.  comm..  1992). 
Strawberry  guava  is  a  major  invader  of     j 
forests  in  the  Waianae  and  Koolau  I 

Mountains  of  Oahu.  where  it  often 
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forms  single-species  stands.  It  poses  an 
immediate  threat  to  6  populations  of 
Bonamia  menziesii,  10  populations  of 
Flueggea  neowavfmea,  and  1  population 
of  Plantago  princeps  var.  princeps  on 
that  island  (HHP  1992b5. 1992bl4, 
1992bl8. 1992b21;  J.  Uu,  pers.  comm.. 
1992).  On  Molokai^  the  habitat  of  the 
Halawa  Valley  population  of  Diellia 
erecta  is  currently  being  invaded  by 
strawberry  guava  (HHP  1992cl2).  On 
Maui,  strawberry  guava  is  beginning  to 
invade  the  habitat  of  one  population 
each  of  Bonamia  menziesii  and  Plantagp 
princeps  var.  laxiflom  on  West  Maui 
and  at  least  one  population  each  of 
Diellia  erecta  and  Plantago  princeps  var. 
laxiflom  on  East  Maui  (J.  Lau,  pers. 
conun.,  1992).  It  is  also  a  major  threat 
to  the  habitat  of  Adenophorus  periens  in 
Kahaualea  NAR  on  the  island  of  Hawaii 
(HHP  1992a8). 

First  introduced  to  the  Hawaiian 
Islands  as  cattle  fodder,  molasses  grass 
was  later  planted  for  erosion  control 
(Cuddihy  and  Stone  1990).  This  alien 
grass  quickly  spread  to  dry  and  mesic 
forests  previously  disturbed  by 
tmgulates.  Molasses  grass  produces  a 
dense  mat  capable  of  smothering  plants 
(Smith  1985).  essentially  preventing 
seedling  growth  and  native  plant 
reproduction  (Cuddihy  and  Stone  1990). 
Because  it  bums  readily  and  often  grows 
at  the  border  of  forests,  molasses  grass 
tends  to  carry  fire  into  areas  with  woody 
native  plants  (Cuddihy  and  Stone  1990. 
Smith  1985).  It  is  able  to  spread 
proUfically  after  a  fire  and  effectively 
compete  %vith  less  fire^dapted  native 
plant  species,  ultimately  creating  a 
stand  of  alien  grass  where  forest  once 
stood.  Molasses  grass  is  becoming  a 
major  threat  to  seven  of  the  species  on 
four  islands.  In  the  Waianae  Mountains 
of  Oahu.  three  populations  of  Bonamia 
menziesii  and  one  population  of 
Plantago  princeps  var.  princeps  are 
immediately  threatened  by  this  grass. 
On  Molokai,  at  least  one  papulation 
each  of  Diellia  erecta,  Plantago  princeps 
var.  laxiflom,  and  Nemudia  sericea  and 
all  populations  of  Vigna  o-wahuensis  on 
the  island  are  also  negatively  affected. 
Molasses  grass  is  quickly  spreading 
throu^out  the  dry  regions  of  West 
Maui,  threatening  two  populations  of 
Diellia  erecta  there.  On  Hawaii  Island,  a 
population  of  Sesbania  tomentosa  in 
Hawaii  Volcanoes  National  Park  is 
located  In  an  area  invaded  by  molasses 
grass  (J.  Lau,  pen.  cranm..  1992). 

Like  molasses  grass,  fotmtain  grass 
has  greatly  increased  fire  risk  in  some 
regions,  especially  on  the  dry  slopes  of 
Hualalai,  Kilauea.  and  Mauna  Loa 
volcanoes  on  the  island  of  Hawaii.  The 
effects  of  fountain  grass  invasion  are 
similar  to  those  discussed  above  for 


molasses  grass.  Fountain  grass  threatens 
the  native  vegetation  on  the  leeward 
slopes  of  Hualalai  in  a  region  where  at 
least  one  population  of  Hibiscus 
bmckenridgei  ssp.  brackenridgei  and  the 
only  known  Hawaii  Island  populations 
of  Bonamia  menziesii  and  Vigna  o- 
woTiuensis  exist  (HHP  1992ml2;  J.  Lau, 
pers.  c(Hnm.,  1992). 

Koster's  ctuse,  a  noxious  shrub  native 
to  tropical  America,  was  first  reported 
on  Oahu  in  1941.  It  had  spread  through 
much  of  the  Koolau  Mountains  by  the 
early  1960s,  and  spread  to  the  Waianae 
Motmtains  by  1970  (Cuddihy  and  Stone 
1990).  h  poses  a  serious  threat  to  two 
populations  of  Plantago  princeps  var. 
loitgibmcteata  in  the  Koolau  Mountains. 
Koster's  curse  is  widespread  in 
Honouliuli  and  threatens  two 
populations  of  Flueggea  neowawmea 
that  occur  in  that  area  of  the  Waianae 
Mountains.  This  proUfic  alien  plant  has 
recently  spread  to  five  other  islands, 
including  Kauai,  where  there  are  at  least 
five  small  infestations  totaling  about  40 
ha  (100  ac)  (Cuddihy  and  Stone  1990); 
one  of  these  poses  an  immediate  threat 
to  one  population  of  Adenophorus 
periens  in  Waioli  Valley  (J.  Lau,  pere. 
comm.,  1992). 

Lantana.  a  native  of  the  West  Indies, 
became  natujaUzed  in  dry  to  mesic 
forests  and  shrublands  of  the  Hawaiian 
Islands  before  1871  (Cuddihy  and  Stone 
1990).  This  shrub  often  forms  thick 
cover  and  produces  diemicals  that 
inhibit  the  growth  of  other  plant  species 
(Smith  1985).  On  Kauai,  lantana  is  a 
major  component  of  the  vegetation  at 
Peaild  Valley  and  Waimea  Canyon  and 
is  rapidly  becoming  established  in 
Pohakuao.  It  poses  a  threat  to 
populations  of  Flueggea  neowawmea  in 
those  areas  (HHP  1992dl3. 1992dl7. 
1992dl8, 1992d30, 1992d31).  One 
population  of  Bonamia  menziesii  on 
Lanai  and  one  on  Maui  are  also 
negatively  affected  by  this  invasive 
plant  (HHP  1992bl,  1992b24). 

Koa  haole,  %  shrub  naturalized  and 
often  dominant  in  low  elevation,  dry, 
disturbed  areas  on  all  of  the  main 
Hawaiian  Islands,  threatens  to  degrade 
the  habitat  of  six  of  the  species.  Koa 
haole  is  one  of  the  major  weeds  found 
at  Polihale  on  the  island  of  Kauai, 
growing  in  the  vicinity  of  a  population 
of  Sesbania  tomentosa  (HHP  1992J33;  J. 
Lau,  pen.  comm..  1992).  In  the  Waianae 
Mountains  of  Oahu,  koa  haole  is  one  of 
the  primary  weed  threats  to  half  of  the 
Bonamia  menziesii  populations  and  all 
of  the  Hibiscus  bmckenridgei  ssp. 
mokuleianus  populations  found  in  the 
area  (HHP  1992bl2, 1992bl9, 1992e23; 
J.  Lau.  pen.  comm..  1992).  Most  of  the 
Molokai  poptilations  of  Sesbania 
tomentosa  and  one  of  the  Kahoolawe 


UMI 


populations  of  Vigna  o-wt^uensis  are 
also  negatively  afiiected  by  koa  haole 
(HHP  1992)13;  J.  Lau,  pere.  comm., 
1992).  On  Maui,  koa  haole  poses  a  threat 
to  Hibiscus  bmckenridgei  ssp. 
bmckenridgei  and  Spermolepis 
hawaiiensis  in  the  Lihau  section  of  the 
West  Maui  NAR.  and  is  probably  also  a 
threat  to  Hibiscus  bmckenridgei  ssp. 
bmckenridgei  and  Sesbania  tomentosa 
elsewhere  on  West  Maui  (HHP  1992e3; 
J.  Lau.  pen.  comm..  1992). 

Kiawe,  a  deciduous  thorny  tree  that 
can  grow  to  20  m  (65  ft)  in  height. 
overshadows  other  plants  and  competes 
with  associated  vegetation  for  available 
water  and  space.  At  Polihale.  on  the 
island  of  Kauai,  it  is  the  primary  alien 
plant  threat  to  Sesbania  tomentosa.  Two 
Molokai  populations  of  Sesbania 
tomentosa  compete  with  kiawe  for 
water  and  space  on  Moomomi's 
beaches.  The  primary  alien  plant  threat 
to  Vjgno  o-wahuensis  on  the  island  of 
Kahoolawe  is  kiawe  (HHP  1992m21). 

Austrahan  red  cedar  is  a  fast-growing 
tree  that  was  probably  introduced  to 
Hawaii  for  lumber.  It  is  now  found  in 
many  of  Hawaii's  extensively  planted 
lowland  fcvests  and  has  become 
naturalized  in  mesic  to  wet  forests 
(Wagner  et  al.  1990).  Today,  this  tree  is 
a  definite  threat  to  at  least  one 
population  of  Bonamia  menziesii  ai^ 
most  of  the  plants  of  Flueggea 
neowawmea  in  the  Waianae  Motmtains 
of  Oahu  (J.  Lau,  pere.  comm..  1992). 

Bufielgrass  forms  continuous  cover  in 
dry  habitats  and  provides  excellent  fuel 
for  fire,  fitjm  which  it  recoven  quickly. 
Its  seeds  are  easily  dispersed  by  wind 
(Smith  1985).  Buffelgrass  threatens  the 
habitat  of  two  populations  of  Sesbania 
tomentosa  on  Molokai,  and  at  least  one 
population  of  Vigna  o-wahuensis  <m  • 
Kahoolawe  (J.  Lau,  pen.  comm..  1992). 

Prickly  Florida  blackberry  was 
introduosd  to  the  Hawaiian  Islands  in 
the  late  1800s  (Haselwood  and  Motter 
1983).  The  fruits  are  easily  spread  by 
birds  to  open  areas  where  this  plant  can 
form  dense,  impenetrable  thickets 
(Smith  1985).  The  Kauai  population  of 
Adenophorus  periens,  which  is  located 
at  the  boundary  of  Hono  O  Na  Pali  NAR 
and  Na  Pali  Coast  State  Park,  is 
threatened  by  this  noxious  weed  (J.  Lau, 
pen.  cmnm.,  1992). 

A  vine  in  the  passionflower  family, 
banana  poka  was  introduced  to  the 
islands  in  the  1920s,  probably  as  an 
ornamental.  This  vine  is  extremely 
detrimental  to  certain  wet  forest  habitats 
of  Kauai,  Maui,  and  Hawaii.  Heavy 
growth  of  this  vine  can  cause  damage  or 
death  to  the  native  trees  by  overloading 
branches,  causing  breakage,  or  by 
forming  a  dense  canopy  cover, 
intercepting  simlight  and  shading  out 
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native  plants  below.  An  infestation  of 
this  Vina  is  located  at  Olaa  Tract  on  the 
island  of  Hawaii,  the  site  of  one 

Cipulatiao  of  Adenophorus  periens  0- 
u.  pen.  comm..  1992). 

A  recant  introduction  to  the  Hawaiian 
Isliuids.  yellow  Himalayan  raspberry  is 
rapidly  becoming  a  ma)or  weed  pest  in 
%rst  forests,  pastures,  and  other  open 
areas  on  the  island  of  Hawaii.  It  forms 
large  thorny  thickets  and  displaces 
native  plants.  Its  ability  to  invade  the 
understory  of  wet  forests  enables  it  to 
fill  a  niche  presently  unoccupied  by  any 
other  major  wet  forest  weed  in  Hawaii. 
This  has  resulted  in  an  extremely  rapid 
population  expansion  of  this  alien  plant 
m  recent  years.  One  population  of 
Adenopbionu  periens  grows  in  Olaa 
Tract  «ylthin  Hawaii  Volcanoes  National 
Park  in  a  region  where  yellow 
Himalayan  raspberry  is  found  in 
increasing  numbers  (J.  Lau.  pars.  ccMum.. 
1992). 

There  are  a  number  of  other  alien 
plant  species  that  pose  a  significant 
threat  to  populations  of  the  plants  in 
this  ruling.  Cynodon  dactyion  (Bermuda 
grass)  is  a  ma)or  threat  to  at  least  one 
popuLatioo  of  Setbania  tomentosa  at 
Moomomi  oo  Molokai.  Senecio 
mikanioidet  (German  ivy),  a  noxious, 
wind-dispersed  vine  that  forms 
localiaad  mats  of  vegetation,  is  a  threat 
to  the  only  currently  luaown  population 
of  Solanunt  Incompletum  on  the  island 
of  Hawaii  (J.  Lau.  pars,  comm.,  1992). 
This  Solanunt  Incompletum  population 
is  fenced  and  protected  from  ungulates: 
however,  it  is  not  protected  from 
German  ivy.  Syzygium  cumini  (Java 
plum),  a  large  evergreen  tree,  is  an 
aggressive  invader  of  undisturbed 
forests  (Smith  1965).  It  threatens  to 
ahade  out  the  only  known  populations 
of  Hibitcus  brackenridgei  asp. 
mokuleianus  on  Oahu  (j.  Lau.  pars, 
comm..  1992).  Melia  azedamcn  (pride  of 
India),  a  fast<growinK  deciduous  tree 
that  forms  deep  shade,  grows  in  open 
dry  habitats.  A  major  infestation  of  this 
large  tree  in  Waimea  Canyon  on  Kauai 
poses  an  immediate  threat  to 
individuals  of  Flueggea  neowawraea 
(HHP  1992dl6. 1992d31). 

Fire  threatens  six  plant  species 
growing  in  dry  to  mesic  grassland, 
ahrubland.  and  forests  on  five  islands. 
On  Oahu,  fire  is  a  potential  threat  to 
three  populations  of  Bdnamia  menziesii 
and  two  populations  of  Flueggea 
neowawraea  located  adjacent  to  Makua 
Military  Reservation,  where  current 
ordnance  training  exercises  could 
unintentionally  ignite  fires  (HHP 
1992bl2.  1992bl9,  1992b20.  1992dl2;  J. 
Lau.  pers.  comm..  1992).  The  area  has 
had  a  history  of  fires  that  may  have 
.  burned  through  at  least  one  of  the 


populatioos  of  Bonamia  menziesii,  and 
burned  to  tvithin  a  few  tens  of  meters 
of  anodier  (HHP  1992bl9. 1992b20). 
Fire  is  also  a  threat  to  the  following 
populations:  one  population  each  of 
BofHunio  menzjesjj  and  Flueggea 
neowawraea  on  Oahu.  one  population  of 
Bonamia  menziesii  on  Lanai,  two 
populations  of  Sesbania  tomentosa  and 
one  population  of  Vigna  o-wahuensis  on 
Molokai,  all  known  populations  of 
Vigna  o-wahuensis  on  Kahoolawe.  and 
at  least  one  population  eech  of  Bonamia 
menziesii  and  Sesbania  tomentosa  on 
the  island  of  Hawaii  (HHP  1992dl2:  J. 
Lau.  pars.  comm..  1992).  Of  note  is  a 
population  of  Adenophorus  periens  in 
Kahaualea  NAR  on  the  island  of  Hawaii 
(HHP  1992a8).  Tephra  fallout  and  lava 
flows  from  Kilauea  Volcano  have 
affected  the  NAR  over  the  past  several 
years.  Wildfires  ignited  by  volcanic 
activity  have  destroyed  some  of  the 
NAR's  mesic  and  wet  forests.  In 
addition,  tephra  fallout  and  noxious 
volcanic  gasses  have  caused  extensive 
damage  to  surrounding  native  forests. 
Such  catastrophic  natural  events 
threaten  to  destroy  the  region's  largest 
population  of  Adenophorus  periens. 

The  small  number  of  populations  and 
of  individual  plants  of  six  of  these 
species  {Diellia  erecta.  Hibiscus 
brackenridgei.  Mariscus  pennatiformis. 
Neraudia  sericea.  Solanum 
incompletum,  and  V/gna  o-wahuensis) 
increases  the  potential  for  extinction 
from  stochastic  events.  The  limited  gene 
pool  may  depress  reproductive  vigor,  or 
a  single  human-caused  or  natural 
enviroiunental  disturt>ance  could 
destroy  a  significant  percentage  of  the 
individiuls  or  the  only  known  extant 
population.  For  example.  Solanum 
incompletum  is  known  from  a  single 
population  on  the  island  of  Hawaii  and 
numbers  only  two  individuals.  Two  of 
the  species  have  fewer  than  5 
populations  and  6  of  the  species  are  . 
estimated  to  number  no  more  than  100 
individuals  (See  Table  2).  *A11  of  the 
species  in  this  ruling  except  Sesbania 
tomentosa  either  nuftnber  fewer  than  20 
populations  or  total  fewer  than  200 
Individuals.  The  reproductive  system  of 
Flueggia  neoH-aivrtiea  further 
exacerbates  the  problem  of  limited 
numbers.  Since  each  tree  bears  only 
male  pr  female  flowers,  they  must  be 
cross-pollinated  fit)m  a  different  tree 
(Hayden  1990).  If  only  a  few  trees  flower 
at  the  same  time,  or  if  flowering  trees 
are  too  widely  separated  for  pollination 
by  insects,  no  seed  will  be  set.  The 
survival  of  small,  isolated  populations, 
which  probably  are  already 
experiencing  depressed  reproductive 
vigor,  is  therefore  further  threatened. 


The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by 
these  species  in  determining  to  make 
this  rule  final.  Baaed  on  this  evaluation, 
this  rulemaking  %vill  list  these  12 
species  as  endangered:  Adenophorus 
periens,  Bonamia  menziesii,  Diellia 
erecta,  Flueggea  tteowawraea.  Hibiscus 
brackenridgei.  Mariscus  permatiformis. 
Neraudia  sericea,  Plantago  princeps, 
Sesbania  tomentosa,  Solanum 
incompletum,  Spermolepis  hawaiiensis. 
and  Vigna  o-wahuensis.  These  12 
species  are  threatened  by  one  or  more  of 
the  following:  habitat  degradation  and/ 
or  predation  by  pigs,  goats,  deer,  and 
cattle:  competition  for  space,  light, 
water,  and  nutrients  by  alien  plants: 
habitat  loss  from  fires;  human  impacts 
from  recreational  activities:  and  insect 
infestations.  Six  of  the  12  species  either 
number  no  more  than  about  100 
individuals  or  are  known  from  fewer 
than  5  populations.  Small  population 
size  and  limited  distribution  make  all  of 
these  species  particularly  vulnerable  to 
extinction  from  reduced  reproductive 
vigor  or  fit>m  stochastic  events.  Because 
these  12  species  are  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  their  ranges,  they  fit  the 
definition  of  endangered  as  defined  in 
the  Act.  Therefore,  the  determination  of 
endangered  status  for  these  12  species  is 
warranted. 

Critical  habitat  is  not  being  proposed 
for  the  12  species  included  in  this  rule, 
for  reasons  discussed  in  the  "Critical 
Habitat"  section  of  this  rule. 

Critical  Habitat 

Section  4(a)(3)  of  the  Act.  as 
amended,  requires  that,  to  the  maximum 
extent  prudent  and  determinable,  the 
Secretary  designate  critical  habitat  at  the 
time  the  species  are  determined  to  be 
endangered  or  threatened.  The  Service 
finds  that  designation  of  critical  habitat 
is  not  presently  prudent  for  these 
species.  Such  a  determination  would 
result  in  no  known  benefit  to  the 
species.  The  species  have  low  total 
populations  and/or  numbers  of 
individuals  and  face  anthropogenic 
threats.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register,  as  required  for  the 
designation  of  critical  habitat,  would 
increase  the  degree  of  threat  to  these 
plants  from  take  or  vandalism  and  could 
contribute  to  their  decline.  The  listing  of 
these  species  under  the  Act  publicizes 
the  rarity  of  the  plants  and,  thus,  can 
make  these  plants  attractive  to 
researchers,  curiosity  seekers,  or 
collectors  of  rare  plants.  All  involved 
parties  and  the  major  landowners  have 


been  notified.  Protection  of  the  habitat 
of  the  species  will  be  addressed  through 
the  recovery  process  and  through  the 
section  7  consultation  process. 
Therefore,  the  Service  finds  that 
designation  of  critical  habitat  for  these 
species  is  not  prudent  at  this  time, 
because  such  designation  would 
increase  the  degree  of  threat  bom 
vandalism,  collecting,  or  other  human 
activities  and  because  it  is  unlikely  to 
aid  in  the  conservation  of  these  species. 

Available  Conservation  M.-^.nures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  activities.  Listing  can 
encourage  and  result  in  conservation 
actions  by  Federal,  State,  and  local 
agencies,  and  private  organizations  and 
individuals.  The  Endangered  Species 
Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
State  and  requires  that  recovery  plans  be 
developed  for  listed  species.  The 
requirements  for  Federal  agencies  and 
the  prohibitions  against  certain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(af  of  the  Act.  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  Part 
402.  Section  7(a)(2)  requires  Federal 
agencies  to  insiue  that  activities  they 
authorize,  fund,  or  carry  out  are  not 
Ukely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  consultation  with  the  Service. 

Two  taxa  are  located  on  Federal  land 
in  a  national  wildlife  refuge  on  three 
Northwestern  Hawaiian  Islands: 
Mariscus  pennatiformis  ssp.  bryanii 
grows  only  on  the  island  of  Laysan  and 
Sesbania  tomentosa  grows  on  Necker 
and  Nihoa.  The  national  wildlife  refuge 
is  under  the  jurisdiction  of  the  U.S.  Fish 
and  Wildlife  Service.  On  the  island  of 
Hawaii,  two  species  (Adenophorus 
periens  and  Sesbania  tomentosa)  are 
located  in  Hawaii  Volcanoes  National 
Park.  Three  populations  of  Plantago 
princeps  var.  laxiflora  are  located  in 
Haleakala  National  Park  on  Maui.  The 
two  national  parks  on  Maul  and  Hawaii 
are  under  the  jurisdiction  of  the 


National  Park  Service.  Federal  laws 
protect  all  plants  on  the  national 
wildlife  refiiges.  national  parks,  and 
national  historic  sites  from  damage  or 
removal. 

Five  of  the  species  in  this  rule  occur 
on  land  owned  or  leased  by  the  U.S. 
Department  of  Defense.  Populations  of 
Bonamia  menziesii  and  Flueggea 
neowawraea  are  located  in  the 
mountains  of  the  Lualualei  Naval 
Reservation.  No  mifitary  activities 
ctirrently  affect  those  populations.  On 
the  island  of  Oahu,  Flueggea 
neowawraea  is  known  to  grow  on  lands 
owned  by  the  U.S.  Army  in  Schofield 
Barracks  Military  Reservation.  One 
population  of  Hibiscus  brackenridgei 
ssp.  mokuleianus  may  possibly  occur  at 
Schofield  Barracks  as  well.  Three  of  the 
species  are  located  on  State-owned  land 
ciurently  leased  to  the  U.S.  mUltary:  On 
Oahu,  Bonamia  menziesii  and  Flueggea 
neowawraea  are  located  within  Makua 
Military  Reservation  and  Spermolepis 
hawaiiensis  is  located  in  Diamond  Head 
Reservation,  leased  by  the  Department 
of  Defense.  Portions  of  Makua  Military 
Reservation  are  used  by  the  Army  and 
other  branches  of  the  military  for 
ordnance  training.  The  two  species  are 
not  located  Inside  the  impact  areas  or 
adjacent  buffer  zones  and,  thus,  are  not 
directly  affected  by  military  activities. 
The  Army  has  constructed  firebreaks  on 
the  Makua  Military  Reservation  to 
minimize  damage  &t>m  unintentional 
fires  that  occasionally  result  from  the 
use  of  ordnance  (Herve  Messier,  U.S. 
Army,  Ft.  Shafter,  pers.  comm.,  1990). 
Plants  of  Spermolepis  hawaiiensis  are 
restricted  to  the  outer  slope  of  Diamond 
Weed  and  are  not  in  an  area  affected  by 
mihtary  activities.  One  species,  Vigna  o- 
wahuensis,  grows  on  the  previously 
federally  owned  island  of  Kahoolawe 
where  the  Federal  government  is 
involved  with  ordnance  disposal. 
Although  periodic  detonation  of 
ordnance  is  required  on  the  island,  the 
populations  of  this  species  found  there 
are  at  sites  too  remote  to  sustain  impacts 
from  sUch  detonation  (J.  Lau,  pers. 
comm.,  1992).  There  are  no  other  known 
Federal  activities  that  occin-  within  the 
presently  known  habitat  of  these  12 
plant  species. 

The  Act  and  implementing 
regulations  at  50  CFR  17.61, 17.62,  and 
17.63  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  aU  endangered  plant  species.  With 
respect  to  the  12  plant  species  subject  to 
this  final  rule,  all  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61  apply.  These  prohibitions.  In 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export  any 


endangered  plant  qwdes  to/fitun  the 
United  States;  transport  such  species  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity:  sell  or 
offer  for  sale  such  species  in  interstate 
or  foreign  commerce:  remove  and 
reduce  to  possession  any  such  species 
from  areas  under  Federal  jurisdiction; 
maliciously  damage  or  destroy  any  such 
species  on  any  area  imder  Federal 
jurisdiction;  or  remove,  cut,  dig  up, 
damage,  or  destroy  any  such  species  on 
any  other  area  in  knowing  violation  of 
any  State  law  or  regulation  or  in  the 
course  of  any  violation  of  a  State 
criminal  trespass  law.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 
Section  10  of  the  Act  and  50  CFR  17.62 
provide  for  the  issuance  of  permits 
under  certain  circumstances  to  carry  out 
activities  Involving  endangered  plants 
that  are  otherwise  prohibited  by  section 
9. 

h  is  the  pohcy  of  the  Service  (59  FR 
34272)  to  identify  to  the  maximum 
extent  practicable  at  the  time  a  species 
is  listed  those  activities  that  would  or 
would  not  be  likely  to  constitute  a 
violation  of  section  9  of  the  Act.  Such 
information  is  intended  to  clarify  the 
potential  impacts  of  a  species'  hstlng  on 
proposed  and  ongoing  activities  within 
the  species*  range.  Seven  of  the  twelve 
species  in  this  rule  are  iurawn  to  occur 
on  lands  under  the  jurisdiction  of  the 
Fish  and  Wildhfe  Service,  National  Park 
Service  or  Department  of  Defense. 
Collection,  damage  or  destruction  of 
these  species  on  these  lands  is 
prohibited  without  a  Federal 
endangered  species  permit.  Such 
activities  on  non-Federal  lands  would 
constitute  a  violation  of  section  9  if 
conducted  in  knowing  violation  of 
Hawaii  State  law  or  regulations  or  in 
violation  of  State  criminal  trespass  law 
(see  Hawaii  State  Law  section  below). 

Two  of  the  listed  species  are  of 
horticultural  interest  and  both  are 
currently  in  commercial  trade.  Hibiscus 
brackenridgei  is  a  very  attractive 
member  of  a  genus  known  for  its 
immense  horticultural  popularity  and  is 
the  ofiicial  State  fiower  of  HawaiL 
Sesbania  tomentosa  also  is  an 
exceptionally  attractive  species  that 
grows  well  in  low  elevation  urban  areas. 
Intrastate  commerce  (commerce  within 
a  State)  is  not  prohibited  under  the  Act. 
However,  interstate  and  foreign 
commerce  (sale  or  offering  for  sale 
across  State  or  international 
boundaries),  will  require  a  Federal 
endangered  species  permit.  (Endangered 
species  may  be  advertised  for  sale 
provided  the  advertisement  contains  a 
statement  that  no  sale  may  be 
consummated  until  a  permit  has  been 
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obtained  from  tbe  Service.)  Other  than 
pocsible  interstate  commeroe.  the 
Service  is  not  »Mnn  of  any  other 
activities  being  conducted  by  the  public 
that  will  be  affected  by  this  listing  and 
result  in  a  violation  of  section  9. 
Questions  regarding  whether  specific 
acUvities  «viU  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Superviaor  of  the  Service's  Pacific 
Islands  Office  (see  A00RESSC8  section). 
Requests  for  copies  of  the  regulations 
concerning  Usted  plants  and  general 
inquirie*  regarding  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services.  Endangered  Species  Permits. 
911  N.E.  11th  Avenue.  Portland.  Oregon 
97232-4181  (503/231-2063;  FAX  503/ 
231-6243). 

Hawaii  Slala  Law 

Federal  listing  would  automatically 
invoke  listing  under  Hawaii  State  law. 
Hawaii's  Eniungered  Species  Act  (HRS. 
Sect.  195D-^a))  sUtes.  "Any  species  of 
aquatic  life,  wildliiis.  or  land  plant  that 
has  been  determined  to  be  an 
endangered  species  pursuant  to  the 
[Federail.Eiidangered  Species  Act  shall 
be  deemed  to  be  an  endangered  species 
under  tbe  provisions  of  this  chapter  and 
any  indigenous  species  of  aquatic  life, 
wildlifia.  or  land  plant  that  has  been 
determined  to  be  a  thieatenad  spades 
pursuant  to  the  (Federal)  Endangered 


Species  Act  shall  be  deemed  to  be  a 
threatened  species  under  the  provisions 
of  this  chapter."  The  State  law  prohibits 
cutting,  collecting,  uprooting, 
destroying,  injuring,  or  possessing  any 
listed  species  of  plant,  or  attempting  to 
engage  in  any  such  conduct  The  State 
law  also  encomages  conservation  by 
State  agendas  and  triggers  other  State 
regulations  to  protect  the  spedes  (HRS. 
sed.  195-4  and  5).  The  State  may  enter 
into  agreements  with  Federal  agendes 
to  administer  and  manage  any  area 
required  for  the  conservation, 
management,  enhancement,  or 
protection  of  endangered  spedes  (HRS, 
Sed.  195D-5(c)). 

National  EnvinmmeBlal  Policy  Ad 

The  Fish  and  Wildlifo  Service  has 
determined  that  an  Envinmmental 
Assessment  or  Environmental  Impad 
Statement,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Ad  of  1969,  need  not  be 
prepared  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Spedes  Ad  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determinatioD 
was  published  in  the  Federal  Reglslar 
on  October  25. 1988  (48  FR  49244). 

Reiai  ances  Cnad 

A  complete  list  of  all  relsiences  dted 
herein  is  available  upon  lequeet  from 


the  Padfic  Islands  Office  (see 
ADDRESSES  above). 

Authors 

The  authors  of  this  final  rule  are  Joan 
E.  Canfield.  Derral  R  Herbst.  and  Adam 
Asquith  of  the  Pacific  Islands  Office  (see 
AOOflESSES  section)  (808/541-3441). 

List  of  Subjects  in  SO  CFR  Pail  17 

Endangered  and  threatened  spedes. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements,  and 

Transportation. 

Regulation  Pralnnlgatioa 

Accordingly,  part  17,  subchapter  B  of 
chapter  I.  title  50  of  the  Code  of  Federal 
Regulations,  is  amended  as  set  forth 
below: 

PART  17— [AMENOB)) 

1.  The  authority  dtation  for  part  17 
continues  to  reed  as  follows: 

Aotheriljr:  M  U.S.C  1961-1407;  16  U.S.C 
1531-1S44;  18  U.S.C  4201-424S;  Pub.  L  W- 
62S.  100  Stat  3S00:  ualsss  otherwise  noted. 

2.  Section  17.12(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  the  plant  Eamiiies  indicated, 
to  the  List  of  Endangered  and 
Threatened  Plants: 


f  17.11 

•        •        • 


Spedee 


ocienonc  name 


Convnon  name 


Oriical 


SpecM 
rUsa 


Spermotepis 
hawaMensis. 


DieUiaerecta 


U.SA(HI) 


Apiaceas 


Bonamia  menzieaM 


Mariscus 
pennatifomiit. 


Aaplenlum4ea¥ed  U.S.A.  (HI) 

a 

U.SA(H1) 

U.SA(HI) 

e  e 

Mehamehwna USA.  (Hi) 

SestMnia  tomentosa  .    tDhal U.SX  (HI) 

•  •  • 

Vlgn*  owehuenais  .-    r4ona U.SA.  (HI) 

•  •  • 

AdenophonN  pariena     Pendart  kM  lafn  ...»  tl.S.A.  ^H) 


CoiwoMjiecisee 
Cyperacaae  — 


E 
E 


E 
E 
E 


NA 


MA 


am  NA 


NA 


Species 

Historic  range 

Family  name 

Status 

When  listed 

Critical 
hatjitat 

Special 
rules 

Scientific  name 

Common  name 

a 

HItNSCUS 

brackeniidgei. 

• 

Ma'o  hau  hele  

• 

• 

U.S.A.  (HI) 

.    Malvaceae  

• 

.     E 

• 

559 

NA 

• 

NA 

• 

Plantago  princeps 

• 

Laukahi  kuahiwi  

U.S.A.  (HI) 

.    Plantagirtaceae  .... 

• 

.    E 

• 

559 

NA 

• 

NA 

Solanum 
incompletum. 

• 

Popotoku  mai 

a 

USA  (HI) 

.    Sdanaceae 

• 

.     E 

• 

559 

NA 

NA 

a 

Neraudia  sericea  

• 

• 

Nona 

• 

• 

U.S.A.  (HI) 

m 

.    Urticaceae 

• 

.    E 

e 

• 
* 

NA 

• 

NA 

•  - 

Dated:  September 
Motile  H.  Beattie. 

12,  1994. 

Director.  Fish  and  Wildlife  Service. 

|FR  Doc.  94-27302;  Filed  11-9-94;  8:45  am) 

' 

8H.UNO  CODE  4310-66-a 

NA 


NA 


NA 


NA 


NA 


UMI 


UMI 


Thursday 
November  10,  1994 


I    iL 


Part  VIII 


Department  of 
Housing  and  Urban 
Development 


Office  of  the  Assistant  Secretary  for 
Public  and  Indian  Housing 


24  CFR  Parts  905  and  906 

Section  5(h)  Homeownership  Program  for 

Public  and  Indian  Housing;  Final  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Putillc  and  Indian  Housing 

24  CFR  Parts  905  and  906 

P>oclwt  Ma  R-«4-1529;  FR-2810-F-03] 

RIN  2S77-AA90 

Section  5(h)  Homeownershlp  Program 
for  Public  and  Indian  Housing 

agency:  OfHce  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Final  rule. 


summary:  This  final  rule  makes  several 
changes  in  the  interim  rule  for  the 
Section  5(h)  Homeownership  Program 
for  Public  and  Indian  Housing.  It 
responds  to  the  public  comments 
received  on  the  interim  rule  that  was 
published  September  20, 1991. 
incorporating  a  few  substantive 
modifications,  as  well  as  some 
clarifications  and  editorial  revisions. 

This  rule  provides  separate  regulatory 
codifications  of  the  Section  5(h) 
Homeownership  Program  for  pubUc 
housing  and  for  Indian  housing,  as 
appropriate  for  each.  For  Indian 
Housing  Authorities  (IHAs),  the  rule 
consists  of  subpart  P  of  the  Consolidated 
Program  Regulations  for  Indian  Housing 
(24  CFR  Part  905).  for  Public  Housing 
Agencies  (PHAs),  24  CFR  Part  906.  The 
language  of  these  two  versions  is 
identical,  excepting  only  appropriate 
distinctions  in  terminology  and 
phrasing,  and  in  references  to  applicable 
Federal  statutes  and  regulations  on 
nondiscrimination  and  civil  rights.  In 
general,  the  Section  5(h) 
Homeownership  Program  works  the 
same  way  for  both  PHAs  and  IHAs. 
EFFECTIVE  DATE:  December  12, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 

With  regard  to  the  PHA  version  of  the 
rule:  C.  Wayne  Hunter.  Senior 
Homeownership  Programs  Advisor. 
Office  of  Resident  Initiatives.  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  S.W..  Room  4112,  Washington. 
DC  20410.  Telephone  number,  voice 
(202)  708-4233,  TDD  (202)  708-0850. 
(These  are  not  toll-free  numbers.) 

With  regard  to  the  IHA  i-ersjon  of  the 
rule:  Dominic  Nessi,  Director,  Office  of 
Native  American  Programs.  Public  and 
Indian  Housing,  Department  of  Housing 
and  UrlMui  Development,  451  Seventh 
Street,  S.W.,  Room  B-133.  Washington, 
D.C.  20410.  Telephone  number,  voice, 
(202)  755-0032.  TDD  (202)  708-0850. 
(These  are  ndt  toU-free  numbers.) 


SUPPllMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  rule 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1980  (44  use.  3501-3520)  and 
have  been-approved  under  control 
number  2577-0201. 

PubUc  Comments 

The  interim  rule  for  the  Section  5(h) 
Homeownership  Program  for  PubUc  and 
Indian  Housing  was  published 
September  20. 1991  (56  FR  47852).  with 
an  effective  date  of  October  21. 1991. 

Comments  were  received  fitjm  10 
commonters.  including  six  Public 
Housing  Agencies  (PHAs).  one  national 
association  of  PHAs.  two  legal  services 
organizations,  and  one  private 
consultant.  All  comments  have  been 
considered,  as  indicated  by  the 
discussion  below. 

Because  the  texts  of  the  IHA  rule  (Part 
905.  subpart  P)  and  the  PHA  rule  (Part 
906)  follow  a  parallel  format,  with 
provisions  that  are  substantially  the 
same,  the  following  discussion  applies 
to  both,  except  where  noted.  In  most 
instances,  dual  section  references  are 
cited,  with  the  section  of  the  IHA 
regulation  followed  by  the 
corresponding  section  of  the  PHA 
regulaUon,  e.g.,  §S  905.1001/906.1 
through  905.1021/906.21.  Except  where 
differences  in  the  IHA  and  PHA 
versions  are  indicated,  the  term 
"Housing  Authority  (HA)"  is  used  in  the 
following  discussion  as  a  common  term 
of  reference  to  both  PHAs  and  IHAs. 

In  General:  The  Flexibility  Issue 

The  extent  to  which  the  regulation 
should  allow  flexibiUty  for  Housing 
Authorities  (HAs)  and  residents  in  the 
design  of  their  local  homeownership 
plans  was  the  subject  of  greatest  concern 
to  the  commenters.  While  a  number  of 
comments  addressed  this  issue  in  the 
context  of  specific  provisions  of  the 
regulation,  as  discussed  below,  some 
urged  that  the  regulation  as  a  whole 
afford  the  maximum  flexibiUty 
permitted  by  the  statute,  pointing  out 
that  the  statutory  authorities  for  this 
program— Sections  5(h)  and  6(c)(4)(D)  of 
the  United  Sutes  Housing  Act  of  1937 
(Act) — are  clearly  intei^ded  to  authorize 
a  high  degree  of  local  discretion.  Some 
other  commenters,  however,  argued  for 
a  more  restrictive  approach,  suggesting 
that  local  discretion  be  curtailed  and 
regulatory  requirements  be  more  rigidly 
detailed. 

The  changes  that  aie  incorporated  in 
the  final  rule  move  in  the  direction  of 


more  local  flexibiUty.  as  explained  in 
the  section-by-section  analysis  below. 
The  overall  approach  is  deliberately 
brief  and  simple,  limited  to  a  basic 
regulatory  frvimework  of  essential 
standards  and  procediues.  No  attempt  is 
made  to  specify  the  details  of  everything 
that  might  possibly  be  required  or 
permitted  in  all  the  variety  of  local 
situations.  Anything  not  specifically 
prohibited  is  permissible,  if  consistent 
with  the  three  fundamental  criteria 
stated  in  §§905.1004/906.4. 

The  Department  intends  to  develop 
additional  handbook  materials  to 
provide  appropriate  guidance  and 
administrative  instructions  for  HAs, 
residents,  and  HUD  Field  Offices 
concerning  the  development,  processing 
and  implementation  of  Section  5(h) 
homeownership  plans. 

Comments  on  Specific  Sections 

Sections  905.1002/906.2 
(Applicability) 

In  paragraph  (a)  of  §§  905.1002/906.2 
[Applicability),  the  final  rule  adds 
clarifying  language  to  explain  that, 
except  where  otherwise  indicated  by  the 
context,  the  term  "resident"  includes 
Turnkey  III  homebuyers  (and,  in  the 
IHA  version.  Mutual  Help  homebuyers 
as  well),  along  with  rental  tenants  of 
public  or  Indian  housing  and  Section  8 
residents.  As  suggested  by  one     * 
commenter,  language  has  been  added  to 
make  it  clear  that,  unless  otherwise 
indicated,  references  to  sale,  purchase, 
conveyance  and  ownership  include  the 
types  of  transactions  and  interests  that 
are  incident  to  cooperative  ownership, 
such  as  cooperative  shares, 
membership,  and  occupancy 
agreements. 

As  another  point  of  clarification, 
paragraph  (b)  of  this  section  adds  an 
express  declaration  of  noiu^troactivity. 
This  responds  to  one  commenter's 
question  about  whether  a  Section  5(h) 
homeownership  plan  approved  under 
the  statutory  authority,  prior  to 
publication  of  the  interim  rule,  would 
have  to  be  modified  to  conform  to  the 
requirements  of  the  Interim  rule. 
Neither  the  interim  nor  final  rule 
imposes  any  additional  requirements  for 
homeownership  plans  approved  before 
the  respective  effective  dates  of  each 
rule. 

Sections  905.1003/906.3    (General 
Authority  for  Sale) 

With  regard  to  §§  905.1003/906.3 
(Cenera7  authority  for  sale),  one 
commenter  observed  that  HUD  Field 
Offices  need  instructions  on  how  to 
release  the  declaration  of  trust  upon  sale 
of  housing  units  under  a  HUD-approved 
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Section  5(h)  homeownership  plan.  Tlie 
Department  agrees  that  such 
instructions  are  needed,  and  intends  to 
provide  them  in  the  forthcoming 
processing  handbook.  In  the  IHA 
version  of  this  section,  the  language  of 
the  interim  rule  concerning  housing 
developments  that  are  subject  to  project 
debt  under  the  ACC  has  been  deleted, 
because,  as  a  result  of  loan  forgiveness 
legislation,  there  are  now  no  Indian 
housing  developments  which  are 
subject  to  such  indebtedness. 

Sections  905.1004/906.4 
(Fundamental  Criteria  for  HUD 
Approval) 

One  commenter  urged  that  resident 
consultation  be  added  to  §§  905.1004/ 
906.4  [Fundamental  criteria  for  HUD 
approval)  as  a  fourth  criterion.  The  final 
rule  does  not  adopt  this 
recommendation.  The  three 
fundamental  criteria  that  are  established 
by  this  section  merit  special  emphasis  at 
the  outset,  because  they  go  to  the  plan 
as  a  whole,  serving  as  touchstones  for 
weighing  and  Unking  the  discrete 
requirements  of  aU  subsequent  sections, 
including  the  specific  requirements  for 
resident  consultation  imder 
§§905.1005/906.5. 

Sections  905.1005/906.5    (Resident 
Consultation  and  Involvement) 

Sections  905.1005/906.5  {Resident 
consultation  and  involvement)  have 
been  revised  to  clarify  the  requirements 
for  resident  input  at  the  initial  planning 
stage,  in  coimection  with  the  HA's 
development  of  its  proposed 
homeownership  plan  for  submission  to 
HUD.  This  language  responds  to  the 
-  observations  of  several  commenters  m4io 
aptly  pointed  out  that  the  interim  rule 
failed  to  indicate  who  must  be 
consulted  when  the  development  is 
vacant.  The  final  rule  addresses  this 
question  by  specifying  that,  where  the 
plan  involves  an  entirely  vacant 
development,  the  HA  must  consult  with 
the  HA-wide  resident  organization,  if 
any. 

One  commenter  argued  that  no 
resident  consultation  at  all  should  be 
required  for  newly-developed  vacant 
units,  but  the  Department  sees  no 
justification  for  exempting  such  units 
from  the  reqiilrement  that  pertains  to 
vacant  imits  in  geneiaL 

As  a  further  provision  in  the  direction 
of  more  local  flexibiUty,  the  final  rule 
deletes  the  interim  rule's  requirement 
for  a  pubUc  hearing,  leaving  it  to  the  HA 
and  the  residents  to  work  out  methods 
of  consultation  that  they  find  most 
appropriate  and  productive.  While  a 
pubUc  hearing  may  be  advisable  for 
larger  undertdungs,  relatively  infcmnal 


coD^tation  may  be  more  appropriate 
in  otlt^  situations. 

One  commenter  mistakenly  asserted 
that  "there  is  no  mention  of  resident 
involvement  prior  to  implementation". 
On  the  contrary,  the  interim  rule 
strongly  onphasized  the  requirement  for 
resident  input  during  the  planning 
stage,  and  that  requirement  remains 
unchanged  in  the  final  rule. 

Sections  905. 1 006/906.6    (Property 
That  May  Be  Sold) 

In  paragraph  (a)  of  §§  905.1006/906.6 
{Property  that  may  be  sold),  the  final 
rule  corrects  the  interim  rule's 
unintended  indication  that  only 
conventional  rental  units  would  be 
eUgible  for  sale  under  the  Section  5(h) 
Prc^gram.  The  final  rule  notes  that  a 
homeownership  plan  may  provide  for 
converting  Turnkey  ni  homes  (and,  in 
the  case  of  an  IHA,  Mutual  Help  homes 
as  well)  to  Section  5(h)  homeownership. 
subject  to  the  contractual  rights  of 
existing  Turnkey  III  or  Mutual  Help 
homebuyers,  and  an  appropriate  ACC 
amendment.  An  HA  might  thus  afford 
existing  Turnkey  III  or  Mutual  Help 
homebuyers  the  option  to  terminate 
their  Turnkey  ID  or  Mutual  Help 
homebuyer  agreements  in  favor  of 
Section  5(h)  purchase  of  their  present 
homes,  or  might  make  vacant  Tiuiikey 
in  or  Mutual  Help  units  available  for 
purchase  under  the  terms  of  a  Section 
5(h)  plan. 

One  of  the  pubUc  comments  asked 
whether  the  regulation  appUes  to  newly- 
constructed  housing.  The  answer  is  yes, 
as  expressly  stated  in  the  interim  rule 
and  restated  in  the  final  rule  at 
paragraph  (a)  of  §§  905.1006/906.6.  As  a 
clarification,  however,  the  final  rule 
adds  a  cautionary  note  regarding  a 
question  that  may  arise  in  rare 
situations  where  the  HA  wants  to 
consider  Section  5(h)  sale  of  units 
developed  as  replacement  housing  for 
pubUc  or  Indian  housing  demoUshed  or 
disposed  of  imder  the  regulations 
implemoiting  section  18  of  the  Act  (for 
IHAs,  subpart  M  of  24  CFR  part  905;  for 
PHAs,  24  CFR  part  970).  This  calls 
attentim  to  the  fact  that  the  demoUtion- 
disposition  regulations  require  selecticm 
of  the  initial  occupants  of  such 
replacement  imits  solely  on  the  basis  of 
the  requirements  governing  rental 
occupancy  (or,  in  the  case  of 
replacement  of  Indian  housing  with  new 
Mutual  Help  imits,  the  homebuyer 
occupancy  requirements  of  the  Mutual 
Help  Pro-am). 

Paragraph  (b)  of  these  sections 
amplifies  the  provisions  concerning  the 
phj^ical  condition  of  the  i»opeity, 
adding  the  Sectioa  8  houdng  quality 
standards  at  an  alternative  measure  for 


cases  where  no  local  code  exists,  along 
with  a  cross-reference  to  the  regulatory 
requirements  for  aocessibiUty  by 
purchasers  with  disabiUties.  One 
commenter  objected  to  the  option  for 
post-conveyance  repair.  The  Department 
beUeves  that  this  option  should  be 
retained,  subject  to  the  kind  of 
protections  for  the  homebuyer  that  are 
stipulated,  including  the  final  rule's 
addition  of  a  maximimi  period  of  two 
years  for  completion  of  the  work  needed 
to  satisfy  the  regulatory  standard.  As  a 
further  clarification,  the  option  for  a 
sound  sweat  equity  arrangement  has 
been  added  as  another  example  of 
permissible  means  for  making  post-sale 
improvements. 

Sections  905.1007/906.7    (Methods  of 
Sale  and  Ownership) 

in  §§905.1007/906.7  {Methods  of  sale 
and  ownership),  language  has  been' 
Inserted  in  subparagraph  (b)(2)(ii)  to 
make  it  clear  that,  in  the  context  of  sale 
of  a  multi&mily  building  or  a  group  of 
single-family  dweUings  vii  a  resident- 
controUed  entity,  the  prohibition  against 
encumbrances  appUes  only  to 
enomibrances  by  the  resident  entity, 
prior  to  conveyance  of  individual  imits 
to  residents.  Thus,  it  would  not  be 
necessary  to  obtain  additional  HA 
consent  fcH*  mortgages  or  other 
encumbrances  that  are  incident  to  the 
purchase  and  financing  of  individual 
imits.  piusuant  to  the  provisions  of  the 
homeownership  plan  and  the  agreement 
between  the  HA  and  the  resident- 
controlled  entity. 

Sections  905.1006/906.8    (Purchaser 
Eligibility  and  Selection) 

Several  changes  have  been  made  in 
§§905.1008/906.8  {Purchaser  eligibility 
and  selection).  In  response  to 
comments,  the  final  rule  allows  HAs 
mora  flexibiUty  concerning  how  they 
may  wish  to  formulate  the  particulare  of 
the  eUgibiUty  and  preference  provisions 
of  their  homeownership  plans.  It  also 
incorporates  a  number  of  clarifications 
and  editorial  revisions,  including 
reordering  the  paragraphs  in  a  more 
logical  sequence. 

m  para^ph  (b)  of  these  sections, 
language  has  been  inserted  to  make  it 
Tlear  that  Turnkey  ni  homebuyers  (and. 
in  the  case  of  IHAs,  Mutiial  Help 
homebuyera  as  well)  are  within  the 
overall  class  of  public  or  Indian  housing 
residents  who  are  eUgible  to  purchase 
imder  the  Section  5(h)  Homeownership 
Program,  should  they  elect  to  terminate 
their  existing  homebuyer  agreements  in 
favor  of  purdiase  under  a  Section  5(h) 
plan.  A  homeownership  plan  might  thus 
aUow  Turnkey  m  or  Mutual  Help 
homebuyera  the  individual  option  to 
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switch  over  to  Section  5(b)  purchase  of 
their  present  homes.  As  another 
possibility,  a  plan  might  allow  such  a 
homebuyer  to  vacate  the  present 
Turnkey  ID  or  Mutual  Help  unit  and 
purchase  a  vacant  unit  tliat  is  offered  for 
sale  under  the  Section  S(h)  plan. 

One  comment  objected  to  the  option 
to  include  Section  8  residents.  The 
Department  believes  that  the  statute  was 
intended  to  allow  that  option,  at  HA 
discretion,  subject  to  the  minimum 
residency  requirement  and  the 
requirements  for  admission  to  public  or 
Indian  housing. 

One  commenter  objected  to  the  30- 
day  minimum  residency  requirement, 
while  another  suggested  that  a 
minimimi  one-year  period  be 
prescribed.  Because  Section  5(b)  of  the 
Act  authorizes  an  HA  to  sell  to  "its 
tenants",  some  initial  period  of  public 
or  Indian  housing  or  Section  8  residency 
is  a  statutory  precondition  for  purchaser 
eligibility,  and  the  Department  believes 
that  30  days  is  the  shortest  period  that 
satisGes  the  statute.  Each  HA  is, 
however,  free  to  include  in  its 
homeownership  plan  a  longer  minimum 
period  for  such  tenure. 

One  objection  was  expressed  about 
the  further  option  (as  now  reflected  in 
paragraph  (c)  of  these  sections)  for  the 
HA  to  extend  eligibility  to  applicants 
who  are  not  public  or  Indian  housing  or 
Section  8  residents  at  the  time  of 
application,  subject  to  the  preference  for 
existing  public  and  Indian  housing 
residents  and  the  requirement  for  a 
minimum  period  of  public  or  Indian 
housing  residency  prior  to  conveyance. 
The  Department  believes  that  the  HA 
should  nave  this  option  to  extend 
eligibility  to  hmilies  on  its  waiting  lists, 
or  to  other  low-income  families  who 
may  wish  to  apply,  or  to  both  of  those 
categories,  if  the  HA  considers  that  they 
are  needed  to  make  up  a  sufficient  pool 
of  eligible  applicants  for  purchase  of  the 
vacant  units  that  will  be  offered  for  sale. 
Such  nonresident  applicants  would  also 
be  subject  to  the  requirements  for 
admission  to  public  or  Indian  housing, 
including  the  income  limits  and  Federal 
preferences  for  admission,  as  prescribed 
by  applicable  regulations.  (Those 
admission  requirements  do  not. 
however,  apply  to  applicants  who  are 
already  residents  of  public  or  Indian 
housing.) 

The  first  sentence  of  §§  905.1008(d)/ 
906.8(d)  modifies  the  interim  rule's 
provision  restricting  eligibility  to 
applicants  who  have  been  current  in 
tlieir  lease  obligations  for  a  period  of  at 
least  six  months.  If  a  family  has  been  in 
residence  for  less  than  six  months,  the 
homeownership  plan  may  now  allow 
eligibility  on  the  basis  of  lease 


compliance  for  that  lesser  period.  The 
final  rule  also  adds  language  that  is 
appropriate  in  this  context  to  existing 
Turnkey  III  or  Mutual  Help  homebuyers 
who  may  elect  to  terminate  their  present 
Turnkey  III  or  Mutual  Help  homebuyer 
agreements  in  {avor  of  purchase  imder 
a  Section  5(h)  homeownership  plan. 

In  response  to  several  comments,  the 
affordability  standard  of  §§  g05.1008(e)/ 
006.8(e)  has  been  modified.  In  the 
interim  ruile,  the  co«t-to-income  ratio — 
based  on  mortgage  principal  and 
interest,  plus  insurance  and  real  estate 
taxes  (Pm) — was  30  percent,  but  a 
percentage  figiire  of  35  percent  was 
allowed  with  special  justification.  As 
aptly  pointed  out  by  some  commenters, 
the  interim  rule  did  not  say  what  was 
required  to  justify  the  35  percent 
exception  ratio  or  how  maintenance, 
utilities  and  (if  applicable)  common 
ownership  fees  were  to  be  taken  into 
account.  The  final  rule's  revised  formula 
now  states  that  the  average  monthly 
estimate  for  the  total  amount  of  all  of 
the  stated  types  of  homeownership 
costs — including  maintenance  ana 
utilities  and'(if  applicable)  cooperative, 
condominium  or  homeownership 
association  fees,  as  well  as  PITI-— may 
not  exceed  35  percent  of  the  applicant's 
adjusted  income. 

One  commenter  urged  that  separate 
affordability  standards  be  adopted  for 
single-family  and  multifamily 
properties,  with  the  latter  to  take  into 
account  cooperative  or  condominium 
carrying  charges,  as  well  as  debt  service 
payments  on  individual  mortgages  or 
share  loans.  For  single-family  houses, 
this  commenter  recommended  that  a 
PITI  cost-to-income  ratio  of  more  than 
35  percent  be  authorized,  citing  the  fact 
that,  in  the  general  housing  market,  the 
current  ratio  among  first-time 
homebuyers  tends  to  be  higher.  For 
multifamily  properties,  a  two-part 
afiordability  standard  was 
recommended:  (1)  the  ability  of 
homebuyers  to  meet  their  financial 
obligations  on  an  individual  family 
basis;  and  (2)  the  ability  of  the 
homebuyers  involved  to  meet  their 
financial  obligations  on  an  aggregated 
basis. 

Because  the  prospective  purchasers 
under  the  Section  5(h)  Program  are  low- 
income  families,  the  Department 
believes  that  it  would  be  imprudent  to 
allow  a  cost-income  ratio  of  more  than 
35  percent  for  either  single-family  or 
multifamily  housing.  The  final  rule 
requires  that,  if  applicable,  cooperative, 
condominium  or  other  homeownership 
association  fees  must  be  taken  into 
account.  This  is  sufficient  to  address  the 
financial  viability  of  multifamily 


properties  on  both  an  individual* and 
aggregated  basis. 

Paragraph  (g)  of  these  sections 
simplifies  the  requirements  concerning 
preference  among  the  various  residency- 
baaed  categories  of  potentially  eligible 
applicants.  This  affords  each  HA  broad 
discretion  in  defining,  on  the  basis  of 
present  residency  status,  which 
categories  of  residents  aie  eligible  to 
apply  tmder  the  particular 
homeownership  plan,  and  in 
establishing  preferences  among  those 
categories. 

For  occupied  units,  the  rule  continues 
to  require  a  preference  for  the  existing 
occupants.  If  such  occupants  cannot 
meet  the  other  eligibility  requirements, 
or  do  not  desire  to  purchase  their  units, 
a  further  provision  of  the  rule 
(§§905.1010/906.10)  prohibits  their 
involuntary  displacement  to  make  the 
units  available  tor  sale  to  other  families. 
Consequently,  the  question  of  other 
residency-based  eligibility  and 
preference  categories  is  pertinent  only  if 
the  homeownership  plan  contemplates 
.  sale  of  vacant  units,  or  if  an  existing 
occupant  voluntarily  agrees  to  vacate 
and  relocate,  pursuant  to  §§  905.1010/ 
906.10. 

For  vacant  imits.  the  only  residency- 
based  preference  category  that  is 
mandated  by  the  final  rule  consists  of 
residents  of  the  HA's  other  public  or 
Indian  housing  units.  The  HA  may  limit 
eligibility  to  applicants  in  that  category 
only,  in  which  case  the  question  of 
further  residency-based  eligibility  or 
preference  categories  will  not  arise. 

Alternatively,  subject  to  the 
preference  for  families  who  are  already 
residents  of  public  or  Indian  housing, 
the  homeownership  plan  may.  at  the 
option  of  an  HA,  also  allow  application 
for  purchase  of  vacant  units  by  famiUes 
in  either  or  both  of  the  other  residency- 
based  categories  permitted  under 
paragraphs  (b)  and  (c)  of  this  section:  (1) 
Section  8  residents,  and  (2)  other  low- 
income  families  who  are  neither  public 
or  Indian  housing  nor  Section  8 
residents  at  time  of  application  or 
selection,  subject  to  their  completion  of 
the  prescribed  minimum  period  of 
public  or  Indian  housing  or  Section  8 
residence  prior  to  conveyance.  For 
example,  families  in  the  second 
category — families  who  are  not 
presently  public  or  Indian  housing  or 
Section  8  residents — would  have  to  take 
occupancy  of  the  Section  5(h)  imit 
under  a  lease-piuchase  agreement, 
providing  for  completion  of  an  initial 
period  of  public  or  Indian  housing 
tenancy  (30  day<or  more,  as  prescribed 
by  the  homeownership  plan)  prior  to 
conveyance. 


As  noted  in  §§  905.1008Qi)/906.8(i). 
the  rule  does  not  preclude  any  other 
types  of  eligibility  and  preference 
fectors  that  the  HA  may  wish  to 
establish  in  its  homeownership  plan,  if 
consistent  with  statutory  and  regulatory 
requirements.  For  example,  in  a 
situation  where  vacant  units  comprising 
only  a  portion  of  an  otherwise  occupied 
development  are  to  be  offered  for  sale, 
the  homeownership  plan  could  limit 
eligibility  to  the  other  residents  of  the 
same  development,  or  give  them 
preference  over  the  residents  of  other 
HA  developments.  As  another  example, 
with  reference  to  families  that  are  not 
already  public  or  Indian  housing  or 
Section  8  residents,  the  HA  would  have 
the  option  to  restrict  eligibility  to 
families  who  are  already  on  the  HA's 
waiting  lists  for  other  programs,  or  to  ' 
give  such  waiting  list  families  a 
preference  over  other  nonresident 
appUcants. 

One  question  was  raised  about 
§  906.8(h)  of  the  PHA  rule,  which 
mandates  a  preference  for  residents  who 
have  completed  self-suffldency  and  job 
training  programs.  (There  is  no  parallel 
provision  in  the  IHA  rule).  The 
commenter  asked  whether  a  resident 
who  completes  such  a  program  in  one 
PHA  may  qualify  for  the  preference 
under  another  PHA's  Section  5(h) 
homeownership  plan.  That  is  a  matter 
for  local  determination.  In  general,  a 
plan  should  allow  for  recognition  of 
sound  self-sufficiency  and  job  training 
programs,  regardless  of  where 
completed,  but  the  regulation  leaves 
each  HA  discretion  to  define  the 
standards  for  acceptability. 

Sections  905.1009/906.9    (Counseling. 
Training,  and  Technical  Assistance) 

One  commenter  recommended  that 
HUD  set  minimum  standards  for 
counseling,  in  connection  with  the 
requirements  of  §§  905.1009/906.9 
{Counseling,  training,  and  technical 
assistance). 

Detailed  regulatory  requirements  on 
this  subject  would  be  inappropriate  for 
the  wide  variety  of  local  situations  that 
may  be  presented  by  particular  Section 
5(h)  homeownership  plans.  While  the 
rule  establishes  basic  standards,  it  is 
intended  to  allow  due  flexibility  for 
HAs  to  design  the  kinds  of  counseling, 
training  and  technical  assistance 
activities  that  are  necessary  and 
appropriate  for  each  local  situation. 

Sections  905.1010/906.10 
(Nonpurchasing  Residents) 

Two  commenters  recommended  that 
§§905.1010/906.10  {Nonpurchasing 
residents)  be  changed  to  delete  the 
prohibition  against  involuntary 


displacement  of  nonpurchasing 
residents.  The  final  mle  retains  that 
prohibition.  Another  commenter  urged 
that  assistance  under  the  Uniform 
Relocation  Assistance  and  Real  Property 
Acquisition  Act  of  1970  (URA)  be 
extended  to  residents  who  relocate 
voluntarily.  The  final  rule  does  not 
adopt  that  reconmiendation.  The  rule 
mandates  that  nonpurchasing  residents 
be  provided  the  opportunity  to  relocate 
to  another  suitable  and  affordable  unit, 
with  counseling  and  advisory  services, 
along  with  payment  of  moving 
expenses.  However,  it  is  noted  that  the 
rule  also  provides  that  a  violation  of  the 
prohibition  against  involuntary 
displacement  may  trigger  a  requirement 
that  the  HA  provide  URA  relocation 
assistance. 

Some  changes  have  nevertheless  been 
made  in  this  section,  largely  editorial 
revisions  to  clarify  the  requirements  that 
were  reflected  in  the  interim  rule.  In 
para^aph  (b)  of  the  PHA  version  only, 
familial  status  has  been  added  to  the  list 
of  nondiscrimination  factors.  (The  IHA 
version  covers  nondiscrimination  by 
cross-reference  to  §  905.115.)  In  both  the 
IHA  and  PHA  versions,  a  new  paragraph 
(c)  has  been  added  to  clarify 
requirements  for  temporary  relocation  of 
nonpurchasing  residents  in  connection 
with  repair  or  rehabilitation. 

This  prohibition  applies  only  against 
displacement  for  the  specific  purpose  of 
making  the  unit  available  for  Section 
5(h)  sale  to  another  family.  It  is  not 
intended  to  prohibit  a  permanent  move 
for  any  other  reason  required  or 
authorized  by  the  existing  occupant's 
lease  (or  homebuyer  agreement), 
consistent  with  applicable  statutes  and 
HUD  occupancy  regulations.  For 
example,  where  the  size  of  the  unit  in 
relation  to  family  size  results  in 
overhousing  or  underhousing,  a  family 
may  be  required  to  move  to  another  imit 
of  suitable  size,  pursuant  to  the  HA's 
assignment  policy. 

Sections  905.1011/906.11    (Nonroutine 
Maintenance  Reserve) 

In  §§905.1011/906.11  {Nonroutine 
maintenance  reserve),  the  interim  rule's 
references  to  "maintenance  reserve" 
have  been  changed  to  "nonroutine 
maintenance".  "This  clarifying  change 
was  prompted  by  the  suggestion  of  one 
commenter  that  the  term  "capital 
improvement  and  replacement  reserve" 
be  used.  Two  other  commenters 
objected  to  this  section  entirely  as  an 
undue  restriction  on  local  discretion. 
The  Department  believes  that, 
considering  the  flexibility  allowed,  this 
reserve  requirement  is  justified  by  the 
financial  viability  test  that  is  implicit  in 


Section  5(h)  of  the  Act.  and  expressly 
stated  in  Sec.  6(c)(4)p)  of  the  Act. 

Sections  905.1014/906.14    (Liaiitation 
on  Resale  Profit) 

One  commenter  pointed  out  that  the 
last  sentence  of  paragraph  (a)  of 
§§905.1014/906.14  {Umitation  on 
resale  profit)  seemed  to  contradict  the 
authorization  for  limited  equity  or 
shared  equity  arrangements.  In  the  final 
rule,  this  sentence  has  been  revised  to 
make  it  clear  that,  under  a  limited  or 
shared  equity  arrangement,  the  resale 
provisions  may  limit  the  seller  to  a 
portion  of  the  resale  profit  attributable 
to  appreciation  in  value.  Language  to 
similar  effect  has  also  been  inserted  in 
the  limited  equity  option  under 
paragraph  (c)  of  this  section. 

Another  commenter  urged  that  the 
regulation  be  modified  to  require  or 
strongly  encourage  restriction  of  resale 
to  low-income  families  only.  The  final 
rule  does  not  adopt  this 
recommendation.  Although  the 
regulation  allows  HA  discretion  to 
design  limited  equity  arrangements  with 
such  resale  restrictions,  the  statute  does 
not  authorize  the  Department  to 
mandate  that  for  all  cases. 

Sections  905.1016/906.16 
(Replacement  Housing) 

With  regard  to  §§  905.1016/906.16 
{Replacement  housing),  one  commenter 
objected  to  the  inclusion  of  replacement 
options  other  than  development  of 
additional  public  or  Indian  bousing 
units.  As  an  alternative  to  such  a  narrow 
restriction,  the  commenter  suggested 
that  the  options  included  in  the  interim 
rule  be  given  priority  in  the  order  hsted. 
Other  commenters  objected  to  the 
options  for  rehabilitation  of  vacant, 
public  or  Indian  housing  units  and  for 
use  of  Section  8  certificates  and 
vouchers. 

The  final  rule  makes  no  change  in  the 
replacement  options  stated  in  the 
interim  rule.  Those  options  are 
statutory,  and  the  Department  has  no 
authority  to  change  them  by  regulation. 

Two  commenters  addressed  the 
question  of  funding  for  replacement 
housing.  One  recommended  that  such 
funding  be  built  into  the  Section  5(h) 
Program  itself,  while  another  suggested 
a  priority  for  Major  Rehabilitation  of 
Obsolete  Projects  (MROP)  funding.  The 
Department  has  not  adopted  those 
recommendations.  Although  special 
funding  priorities  for  replacement 
housing  in  connection  with  Section  5(h) 
homeownership  plans  may  be 
established  in  the  contexts  of  the  other 
HUD  programs  irom  which  the  funding 
becomes  available,  no  provision  for 
such  funding  is  incorporated  in  the 
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Sectiaa  S(hJ  Honeownanfaip  Pro-am 
itself. 

One  commenter  recommended  that 
the  regulation  set  a  time  limit  on  the 
actual  provision  of  replacement 
housing,  in  recognition  of  the  different 
factual  situations  that  may  affect  the 
time  required  to  have  replacement  units 
ready  for  occupancy,  the  Department 
believes  that  it  would  be  unwise  to  set 
a  rigid  time  limitation  by  regulation. 
However,  reasonable  time  firames  for 
this  and  all  other  mTii*"  steps  must  be 
established  in  th*  ttaMtable  to  be 
included  in  the  baneownership  plan. 

Hm  same  coaaaanter  argued  against 
the  flflxibiiity  afforded  by  tiie  interim 
rule  ior  the  HA  to  address  the 
community's  current  priority  housing 
needs,  urging  that  tiM  aagulation  unpoae 
a  rigid  requiramaat  lo  replace  with  units 
of  the  same  sizes  as  tiiose  soki, 
regardless  of  current  needs.  The 
Department  believes  tliat  such  rigidity 
would  risk  absurd  results,  in  thoee  local 
situations  where  identical 
would  be  at  odds  with  intelligent 
piioritizatiao  by  the  HA  of  the 
community's  current  housing  needs. 
One  commenter  urged  that  the 
replacement  housing  requirements  be 
applied  retroactively  to  plans  approved 
or  pending  before  publication  of  the 
interim  rule.  That  point  is  addressed  in 
paragraph  (d)  of  this  section,  which,  as 
in  the  interim  rule,  reflects  the 
legislative  mandate  in  Section  S(h)  of 
the  Act  that  the  replacement  housing 
provisions  shall  not  apply  to 
"applications"  (propoised 
homeownership  plans)  that  were 
submitted  to  HUD  prior  to  October  1. 
1900 — the  effective  date  of  the 
legislation  that  added  the  replacement 
requirement  to  Section  S(h). 

Section  906. 1 7    (Records.  Reports  aad 
Audits) 

in  §  006.17  of  tbe  PHA  rule  only 
[Records,  reports  and  audits) .  language 
has  been  added  to  specify  that,  as 
evidence  of  oompliaoce  with  fair 
housing  and  equal  opportunity 
requirements,  the  sale  and  financial 
records  maintained  in  thellMnf  the 
PHA  must  contain  infomaMoa  on  the 
racial  and  ethnic  characteristics  of 
puxcfaaaers.  (No  such  requirement 
applies  to  Indian  housing.) 

Sections  905.1018/906.18    (Submissioa 
and  Review  of  Homeownership  Plan) 

In  par^raph  (b)  of  §§905.10ia/906.16 
(Submitsmn  and  review  of 
homeownership  pkin),  the  phrase,  "in  a 
format  nrescribed  by  HUD."  has  been 
inserted.  While  allowing  far  due 
flexibility,  HUD  will  issue 
adminiilMtivB  inatnictions  aad 


guidelines  regazdiag  the  format  and 
processing  of  horaeownecship  plans. 

Sections  905.1020/906.20    (Comteiitof 
Homeownership  Plan) 

In  §§  905.1020/906.20  {Contenl  of  ' 
homeownership  plaa),  the  order  of  some 
items  has  been  changed,  for  a  more 
logical  sequence  that  places 
administrative  items  after  those  that 
describe  the  principal  provisions  of  the 
plan.  In  the  PHA  rule  only,  a  provision 
on  affirmdtive  mariLeting  (applicable 
only  if  the  plan  allows  purdiase  of 
vacant  imits  by  families  who  »n  not 
public  housing  residents  or  already  on 
the  PHA's  waiting  lists  for  those 
programs)  has  been  added  to  paragraph 
S  906.20(c).  (There  is  no  affirmative 
marlLeting  requirement  for  IHAs.) 

Sections  905.1021/906.21    (Supporting 
Documentation)  - 

In  paragraph  (a)  of  $$005.1021/906.21 
[Suppotting  documentation),  the  final 
rule  explains  that  the  purpose  of  the 
property  value  estimate  is  merely  to 
assist  HUD  in  determining  whether  the 
plan  adequately  addresses  the  risks  of 
fi^ud  and  abuse  md  the  potential  for 
windfall  profit.  For  this  item  of 
Supporting  documentation,  a  rong^ 
estimate  is  sufficient,  backed  by 
information  to  support  its 
reasonableness.  Submission  of  a  formal 
appraisal  is  not  required  at  this  point, 
because  the  Deparbnent  does  not 
believe  that  such  an  expense  is  justified 
for  the  purpoee  of  HUD  review  of  the 
proposed  homeowmership  plan.  (Note, 
however,  that  this  is  a  matter  involving 
only  the  initial  process  of  preparation 
and  review  of  the  HA's  proposal.  It  is 
not  intended  to  contradict  the  rule's 
separate  requirement,  in  S$90S.1014(e)/ 
906.14(e).  for  the  appraisal  of  individual 
dwelling  units  at  the  point  of  sale,  made 
with  the  distinct  purpose  of  calculating 
the  amount  of  resale  profit  that  would 
be  payable  to  the  PHA  by  the  individual 
purchaser.) 

Section  906Jl(f)    (Nrm&taimirwdon 
Certification) 

In  the  PHA  rule  only,  language  has 
been  inserted  in  $  006.21(fMhe 
requirement  for  the  PHA's 
nondiscrimination  oertiAcatian — to  add 
citations  to  Title  VI  of  the  Qvil  RighU 
Act  of  1964.  Executive  Order  11063,  and 
implementing  regulations.  (The  pacaUal 
provisioD  of  the  IHA  rule  ($  g0S.1021(f)l 
remains  undwo^ed.  citing  the  diflernnt 
noodisdimination  requirements  tltat 
apply  to  Indian  houaiag  under 
§905.115.) 


Comasents  OB  Other  It 

One  commenter  observed  that  the 
interim  rule  contained  no  explicit 
mention  as  to  whether  the  Section  5(h) 
authority  can  be  used  in  conjunction 
with  other  public  housing 
homeownership  programs,  such  as 
HOPE.  Such  questions  will  be  addressed 
in  the  context  of  the  other  programs 
involved,  on  a  case-by-case  basis. 

It  was  also  observed  that  the  interim 
rule  contained  no  explicit  mention  of 
whether  Section  5(h)  can  be  used  in 
coniunction  with  the  Low-Income 
Housing  Tax  Credit  (LIHTC).  The 
Department  believes  that  this  is  not  an 
appropriate  matter  for  rulemaking  at 
this  time.  The  Department  has  not 
received  any  Section  S(h)  proposals 
involving  LIHTCs.  and  no  determination 
has  been  made  as  to  whether  it  would 
be  possible  to  design  a  feasible  proposal 
of  that  nature.  If  warranted  by  future 
experience,  the  Department  will 
consider  this  question  tor  further 
rulemaking. 

One  commenter  recommended  that 
the  rule  incorporate  a  specific  list  of  all 
statutes  and  regulations  that  must  be 
complied  with.  A  list  of  all  of  the 
multitude  of  Federal  statutes  and 
regulations  that  might  possibly  be 
applicable  to  all  of  the  variety  of 
possible  features  of  all  of  the  many 
possible  tjrpes  of  homeownership  plans 
would  be  excessively  lengthy  for 
inclusion  in  a  regulation.  While  cross- 
references  are  cited  for  some  especially 
important  Federal  requirements — 
notably,  as  to  foir  housing  and 
nondiscrimination — the  possible 
variations  among  local  homeownership 
plans  make  it  impoasible  to  present  a 
standard  matrix  of  appUcable  legal 
requirements.  As  emphasized  in  the 
requirement  for  the  HA  to  include  in  its 
supporting  documentation  a  legal 
opinion  from  its  own  counsel 
($$90S.1021(g)/9D6.21(g}).  it  is  the 
responsibility  of  the  HA  to  ascertain  for 
itself  just  what  requirements  of  Federal. 
State,  Tribal  and  local  law  are  perliueot 
to  the  facts  of  each  particular 
homeownership  plan.  Compliance  with 
State.  Tribal  and  local  laws  and 
regulations  on  real  estate  transactions  is 
one  of  the  critical  points  that  must  be 
carefully  leviewed  by  the  HA's  counseL 

Other  Mattara 

Environmental  Review 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  ett  24  CFR  Part  SO,  which 
implwant  Section  102(2)^:)  of  the 
National  Environmental  Policy  Act  of 
1969.  This  finding  is  availabie  for  public 


UMI 


inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  Room  10276. 451 
Seventh  Street,  SW..  Washington.  DC 
20410. 

Regulatory  Planning  and  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  Executive  Order  12866, 
Regulatory  Planning  and  Review.  Any 
changes  to  the  rule  resulting  fiom  this 
review  are  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  room  10276, 451  Seventh 
Street,  S.W.,  Washington.  DC. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  nile  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  rule 
creates  homeownership  opportunities 
for  low-income  residents  of  public  and 
Indian  housing  with,  at  most,  an 
incidental  effect  on  small  businesses. 

Executive  Order  12606,  the  Family 

The  General  Counsel,  as  the 
Designated  Official  imder  Executive 
Order  12606,  the  Family,  has 
determined  that  this  rule  would  not 
have  potential  significant  impact  on 
family  formation,  maintenance,  and 
general  well-being  and  therefore  is  not 
subject  to  review  under  the  order.  The 
rule  would  have  an  indirect,  though 
positive,  impact  on  families  to  the 
extent  that  it  would  provide 
opportunities  for  families  residing  in 
public  and  Indian  housing  to  own  their 
own  homes. 

Executive  Order  12612,  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  Section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  this  rule  would  not 
have  substantial,  direct  effects  on  States, 
on  their  political  subdivisions,  or  on 
their  relationship  with  the  Federal 
government,  or  on  the  distribution  of 
power  and  responsibilities  between 
them  and  other  levels  of  government. 
The  rule's  major  effects  would  be  on 
individuals;  any  involvement  of  States 
or  their  political  subdivisions  is  limited 
to  their  cooperative  efforts  in  promoting 
homeownership  among  public  and 
Indian  housing  residents. 

This  rule  was  listed  as  Item  No.  1695 
in  the  Department's  Semiannual  Agenda 
of  Regulations  published  on  April  25. 


1994,  (59  FR  20424,  20472)  pursuant  to 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act. 

"The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.146 
and  14.147. 

List  of  Subjects 

24  CFR  Part  905 

Aged.  Energy  conservation,  Grant 
programs — Chousing  and  commtmity 
development.  Grant  programs — Indians, 
Indians,  Individuals  with  disabilities. 
Lead  poisoning,  Loan  programs — 
housing  and  community  development. 
Loan  programs — Indians,  Low  and 
moderate  income  housing.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  906 

Grant  programs — housing  and 
community  development,  Low  and 
moderate  income  housing.  Public 
housing.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  parts  905  and  906  of  title  24 
of  the  Code  of  Federal  RegiUations  are 
amended  as  set  forth  below. 

PART  905— INDIAN  HOUSING 
PROGRAMS 

1.  The  authority  citation  for  24  CFR 
part  905  continues  to  read  as  follows: 

Authority:  25  U.S.C  450e{b);  42  U.S.C 
1437a,  1437aa,  1437bb,  1437oc,  1437ee,  and 
3535(d). 

2.  Subpart  P  of  part  905  is  revised  to 
read  as  follows: 

Subpart  P— Section  5(h>  Homeownership 
Program 

905.1001  Purpose. 

905.1002  Applicability. 

005.1003  General  authority  for  sale. 

905.1004  Fundamental  criteria  for  HUD 
approval: 

905.1005  Resident  consultation  and 
involvement. 

905.1006  Property  that  may  be  sold. 

905.1007  Methods  of  sale  and  ownership. 

905. 1 008  Purchaser  eligibility  and 
selection. 

905.1009  Counseling,  training,  and 
technical  assistance. 

903.1010  Nonpurchasing  residents. 

905.1011  Nonroutine  maintenance  reserve. 

905.1012  Purchase  prices  and  financing. 

905.1013  Protection  against  fraud  and 
abuse. 

905.1014  Limitation  on  resale  profit. 

905.1015  Use  of  sale  proceeds. 

905.1016  Replacement  housing. 

905.1017  Records,  reports,  and  audits. 

905.1018  Submission  and  review  of 
homeownership  plan. 

905.1019  HUD  approval  and  IHA-HUD 
implementing  agreement. 


905.1020  Content  of  homeownership  plan. 

905.1021  Supporting  docxmientation. 

Subpart  P— Section  5(h) 
Homeownership  Program 

$905.1001    Purpose. 

This  part  codifies  the  provisions  of 
the  Section  5(h)  Homeownership 
Program  for  Indian  housing,  as 
authorized  by  sections  5(h]  and 
6(c)(4)(D)  of  the  United  States  Housing 
Act  of  1937  (Act)  and  administered  by 
the  Department  of  Housing  and  Urban 
Development  (HUD). 

§905.1002    ApplicabHKy. 

(a)  General  applicability.  This  subpart 
applies  to  low-income  housing  ovmed 
by  Indian  Housing  Authorities  (IHAs). 
subject  to  Annual  Contributions 
Contracts  (ACCs)  imder  the  Act.  The 
terms  "housing"  or  "low-income 
housing",  as  used  in  this  subpart,  refer 
to  the  tjrpes  of  properties  described  in 
the  preceding  sentence,  except  as 
indicated  by  the  particular  context  In 
reference  to  housing  properties, 
"development"  means  the  same  as 
"project"  (as  defined  in  the  Act).  Except 
where  otherwise  indicated  by  the 
context,  "resident"  means  the  same  as 
"tenant",  as  the  latter  term  is  used  in 
the  Act,  including  Mutiial  Help  and 
Turnkey  in  homebuyers,  as  well  as 
rental  tenants  of  low-income  housing 
and  Section  8  residents,  and  references 
to  sale,  purchase,  conveyance  and 
ownership  include  the  types  of  interests 
and  transactions  that  are  incident  to 
.  cooperative  ownership. 

(b)  Nonretroactivity.  In  the  case  of  a 
Section  5(h)  homeownership  plan  that 
was  approved  by  HUD  before  the 
effective  date  of  the  interim  rule  under 
this  subpart  (October  21. 1991)  no 
modifications  or  additional 
requirements  will  be  imposed  under  the 
provisions  of  the  interim  or  final  rule, 
except  for  reasonable  administrative 
procedures  prescribed  by  HUD. 
Similarly,  in  the  case  of  a  plan  that  was 
approved  under  the  interim  rule,  but 
before  the  effective  date  of  the  final  rule 
(December  12. 1994),  no  modifications 
or  additional  reqtiirements  will  be 
imposed  under  the  provisions  of  the 
final  rule,  except  for  such  reasonable 
administrative  procedures. 

§905.1003    General  authority  for  sale. 

An  IHA  may  sell  all  or  a  portion  of  a 
development  to  eligible  residents,  fis 
defined  imder  §905.1008,  for  purposes 
of  homeownership,  according  to  a 
homeownership  plan  approved  by  HUD 
under  this  subpart.  Upon  sale  in 
accordance  with  the  HUD-approved 
homeownership  plan.  HUD  will  execute 
a  release  of  the  title  restrictions 
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pwcribed  by  AaAOC  Because  the 
property  wiM  no  knger  be  subject  to  tbe 
ACC  after  sale,  it  will  cease  to  be 
eligible  for  further  HUD  funding  for 
operating  subsidies  or  modernization 
under  the  Act  upon  conveyance  of  title 
by  the  IHA.  (That  does  not  preclude  any 
other  types  of  post-sale  subsidies  that 
may  be  available,  under  other  Federal. 
Tribal.  State,  or  local  programs,  such  as 
the  possibility  of  available  assistance 
under  Section  8  of  the  Act.  in 
connection  with  a  plan  tor  cooperative 
homeownership.  if  authorised  by  the 
Section  8  regulations.) 

fM6.1004    FundaiMntalcrttarlaforHUD 
apprawaL 

HUD  will  approve  an  IHA's. 
homeownership  plan  if  it  meets  all  three 
of  the  following  criteria: 

(a)  Workability.  Tbe  plan  must  be 
practically  workable,  with  sound 
potential  ior  long-term  success. 
Financial  viability,  including  the 
capability  of  purchasers  to  meet  the 
financial  obligations  of  homeownership, 
is  a  critical  requirement. 

(b)  Legality.  The  plan  must  be 
consistent  with  law.  including  the 
requirements  of  this  part  and  any  other 
applicable  Federal,  Tritul,  State,  and 
local  statutes  and  regulations,  and 
existing  contracts.  Subject  to  tlie  other 
two  criteria  stated  in  this  section,  any 
provision  that  is  not  contrary  to  those 
legal  requirements  may  b«  included  in 
the  plan,  at  the  discretion  of  the  IHA, 
whether  or  aot  expressly  authorized  in 
this  subpart 

(c)  Documentation.  The  plan  must  be 
clear  and  complete  enough  to  serve  as 
a  working  dcxrument  for 
implementation,  as  well  as  a  basis  for 
HUDrevievr. 

f  906.1005    Resident  consuNatkwi  and 
Invotvement 

(a)  Resident  input.  In  developing  a 
proposed  homeownership  plan,  and  in 
carrying  out  the  plan  after  HUD 
approval,  the  IHA  shall  consult  with 
residents  of  the  development  involved, 
and  with  any  resident  organization  that 
represents  them,  as  necessary  and 
appropriate  to  provide  them  with 
information  and  a  reasonable 
opportunity  to  make  their  views  and 
recommendations  known  to  the  IHA.  If 
the  plan  contemplates  sale  of  units  in  an 
entirely  vacant  development,  the  IHA 
shall  consult  with  the  IHA-wide 
resident  organization,  if  any.  While  the 
Act  gives  the  IHA  sole  legal  airthority 
for  final  decWons.  as  to  whether  or  not 
to  submit  a  proposed  homeownership 
plan  and  the  conlent  of  such  a  proposal, 
the  IHA  shall  give  residents  and  tiwir 
resident  organizations  full  opportunity 


for  input  in  the  hoMeoenMrship 
planning  process,  and  full  consideration 
of  their  concerns  end  opinions. 

(b)  Resideat  iuMi^ives.  Where 
individual  residents,  a  KesidMit 
Management  Corporation  (RMC).  or 
another  form  of  resident  organization 
may  wish  to  initiate  discussion  of  a 
possible  homeownership  plan,  the  IHA 
shall  negotiate  with  them  in  good  Caith. 
Joint  development  and  submission  of 
the  plan  by  the  IHA  and  RMC,  or  other 
resident  organization,  is  encouraged.  In 
addition,  paiticipmtion  of  an  RMC  or 
other  resident  organization  in  the 
implementation  of  the  plan  is 
encouraged.  (Approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  2577-02t)l). 

1906.1006    Property  that  may  be  sokL 

(a)  Types  of  property.  Subject  to  the 
workabiUty  critacv»  of  §  905.1004(a) 
(including,  ior  example,  consideration 
of  common  elements  and  other 
chacadaristics  of  the  property),  a 
homeownership  plan  may  provide  for 
sale  of  one  or  more  dwellings,  along 
with  interests  in  any  common  elements, 
comprising  all  or  a  portion  of  one  or 
more  housing  deveiapments.  A  plan 
may  provide  for  conversion  of  existing 
housing  to  homeownership  or  for 
homeoMoiership  sale  of  newly- 
developed  housing.  (However,  for  low- 
income  housing  units  developed  as 
replacement  housing  for  imits 
demolished  or  disposed  of  pursuant  to 
subpart  M  of  this  part,  that  subpart 
requires  that  the  initial  occupants  be 
selected  solely  on  the  basis  of  the 
requirements  governing  rental 
occupancy  (or  Mutual  Help  occupancy, 
if  applicable),  without  reference  to  any 
additional  homeownership  eligibility  or 
selection  requirements  under  this 
subpart.)  Mutual  Help  or  Tiunkey  lU 
homeownership  units  may  be  converted 
to  Section  5(h)  homeownership.  upon 
voluntary  termination  by  any  existing 
Mutual  Help  or  Tumiwy  Ifl  homebuyers 
of  their  contractual  rights  and 
amendment  of  the  AOC.  in  a  form 
prescribed  by  HUD. 

(b)  Physical  condition  of  property. 
The  property  must  meet  local  code 
requirements  (or,  if  no  local  code  exists, 
the  housing  quality  standards 
established  by  HUD  for  the  Section  8 
Housing  Assistance  Payments  Program 
for  Existing  Housing,  under  24  CFR  part 
882)  and  the  requirements  for 
elimination  of  lead-besed  paint  hazards 
in  HUD-assodated  housing,  uiuler 
subpart  C  of  24  CFR  part  35.  When  a 
prospective  purrhaf^''  with  disabilities 
requests  accessible  ilaatures,  tite  features 
must  be  added  in  accordance  with  24 
CFR  parts  8  and  9.  Furtiier,  tbe  property 


must  be  in  good  repair,  with  the  ma^ 
components  having  a  remaining  useful 
life  that  is  sufBdent  to  justify  a 
reasonriile  expectation  that 
homeowneiship  will  be  affordable  by 
the  purchasers.  This  standard  must  be 
met  as  a  condition  for  conveyance  of  a 
dwelling  to  an  individual  purchaser, 
imless  the  terms  of  sale  include 
measures  to  assiue  that  tbe  work  will  be 
completed  within  a  raason^le  time 
after  conveyance,  not  to  exceed  two 
years  (e.g..  as  a  part  of  a  mortgage 
financing  package  that  provides  the 
purchaser  with  a  home  improvement 
loan  or  pursuant  to  a  sound  sweat 
equity  arrangement). 

S906.1007    MetliodBOfaaieand 
ownership. 

(a)  Permissible  methods.  Any 
appropriate  method  of  sale  and 
ownership  may  be  used,  such  as  {se- 
simpie  conveyance  of  single-family 
dwellings  or  conversion  of  muhifamily 
buildings  to  resident-owned 
cooperatives  or  condominiums. 

(b)  Direct  or  indirect  mile.  An  IHA 
may  sell  dwellings  to  residents  directly 
or  («vith  respect  to  makifamily 
buildings  or  a  group  of  single-family 
dwellic^)  through  another  entity 
established  and  governed  by,  and  solely 
composed  of,  residents  of  the  IHA's  low- 
income  housing,  provided  that: 

(1)  The  other  entity  has  the  necessary 
legal  capacity  and  practical  capability  to 
carry  out  its  responsibilities  under  the 
plan. 

(2)  The  respective  ri^Us  and 
obligations  of  tbe  IHA  and  the  other 
entity  will  be  specified  by  a  written 
agreement  that  includes: 

(i)  Assurances  that  the  other  entity 
will  comply  with  all  provisions  of  the 
HUD-epproved  homeownership  plan: 

(ii)  Assurances  that  the  IHA's 
conveyance  of  the  property  to  the  other 
entity  will  be  subject  to  a  title  restriction 
providing  that  the  property  may  be 
resold  or  otherwise  transferred  only  by 
conveyance  of  individual  dwellings  to 
eligible  residents,  in  accordance  with 
the  HUD-epptoved  homeownership 
plan,  or  by  reoooveyanoe  to  the  IHA, 
and  that  the  property  will  not  be 
enciunbeied  by  the  other  entity  without 
the  written  consent  of  the  IHA: 

(iii)  Protection  against  firaud  or  misuse 
of  funds  or  otiier  property  on  the  part 
of  the  other  entity .  its  employees  and 
agents; 

(iv)  Assurances  that  the  resale 
proceeds  will  be  used  only  for  the 
purposes  specified  by  the  HUD- 
approved  homeownoship  plan; 

(v)  Limitation  ctf  the  otner  entity's 
administrative  and  overhead  costs,  and 
of  any  compensstioo  or  profit  that  may 


be  realized  by  the  entity,  to  amounts 
that  are  reasonable  in  relation  to  its 
responsibilities  and  risks; 

(vi)  Accountability  to  the  IHA  and 
residents  for  the  recordkeeping, 
reporting  and  audit  requirements  of 
§905.1017; 

(vii)  Assurances  that  the  other  entity 
vnll  administer  its  responsibilities 
under  the  plan  in  accordance  with 
applicable  civil  rights  statutes  and 
implementing  regulations,  as  described 
in  §905.115;  and 

(viii)  Adequate  legal  remedies  for  the 
IHA  and  residents,  in  the  event  of  the 
other  entity's  failure  to  perform  in 
accordance  with  the  agreement. 

§906.1006    PurctwseretigibHityand 
eetectfoe. 

Standards  and  procedxues  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Applications.  Persons  who  are 
interested  In  purchase  must  submit 
applications  for  that  specific  purpose, 
and  those  applications  shall  be  handled 
separately  from  applications  for  other 
IHA  programs.  For  vacant  units, 
applications  shall  be  dated  as  received 
by  the  IHA  and.  subject  to  eligibility  and 
preference  fiactors.  selection  shall  be 
made  in  the  order  of  receipt. 
Application  for  homeownership  shall 
not  a£Eect  an  applicant's  place  on  any 
other  IHA  waiting  list. 

(b)  Eligibility  threshold.  Subject  to  any 
additional  eligibility  and  preference 
standards  that  are  required  or  permitted 
under  this  section,  a  homeownership 
plan  may  provide  for  the  eligibility  of 
residents  of  low-income  housing  owned 
or  leased  by  the  seller  IHA  (including 
Mutual  Help  and  Tiunkey  ni 
homebuyers,  who  may  elect  to  terminate 
their  existing  homebuyer  agreements  in 
favor  of  purchase  under  the  Section  5(h) 
homeownership  plan)  and  residents  of 
other  housing  who  are  receiving 
housing  assistance  under  Section  8  of 
the  Act,  under  an  ACC  administered  by 
the  seller  IHA;  provided  that  the 
resident  has  been  in  lawful  occupancy 
for  a  minimum  period  specified  in  the 
plan  (not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dwelling  to  be 
purchased).  For  residents  of  other 
housing  who  are  receiving  housing 
assistance  under  Section  8,  the 
minimum  occupancy  requirement  may 
be  satisfied  in  the  unit  for  which  the 
family  is  receiving  Section  8  assistance 
or  the  Indian  housing  unit  If  the  family 
is  to  meet  part  or  all  of  the  minimum 
occupancy  requirement  in  the  Indian 
housing  unit,  the  Section  8  assistance 
must  be  terminated  before  the  family 


moves  into  the  Indian  housing  imit. 
Indian  housing  units  are  ineligible  for 
Section  8  certificate  and  voucher 
assistance  as  long  as  they  remain  under 
the  ACC  as  Indian  housing. 

(c)  Applicants  who  do  not  meet 
minimum  residency  requirement  for 
eligibility.  (1)  A  homeownership  plan,  at 
IHA  discretion,  may  also  permit 
eligibility  for  applicants  who  do  not 
meet  the  minimnnr  residency 
requirement  of  paragraph  (b)  of  this 
section  (30  days  or  more,  as  prescribed 
by  the  homeownership  plan)  at  the  time 
of  application,  provided  that  their 
selection  is  conditioned  upon 
completion  of  the  minimum  residency 
requirement  prior  to  conveyance  of  title. 
A  plan  may  thus  allow  satisfaction  of 
the  threshold  requirements  for 
eligibility  by: 

(i)  Existing  low-income  housing  or 
Section  8  residents  with  less  than  the 
minimum  period  of  residency; 

(ii)  Families  who  are  already  on  the 
IHA's  waiting  lists;  and 

(iii)  Other  low-income  families  who 
are  neither  low-income  housing  nor 
Section  8  residents  at  the  time  of 
application  or  selection. 

(2)  Applicants  who  are  not  already 
low-income  housing  residents,  however, 
must  also  satisfy  the  requirements  for 
admission  to  such  housing. 

(d)  Compliance  with  lease  obligations. 
Eligibility  shall  be  limited,  however,  to 
residents  who  have  been  current  in  all 
of  their  lease  obligations  (in  the  case  of 
Mutual  Help  or  Turnkey  ni  homebuyers, 
obligations  imder  their  homebuyer 
agreements)  over  a  period  of  not  less 
than  six  months  prior  to  conveyance  of 
title  (or,  if  so  provided  by  the 
homeownership  plan,  such  lesser  period 
as  has  elapsed  since  the  beginning  of 
low-income  housing  or  Section  8 
tenure),  including,  but  not  limited  to. 
payment  of  rents  (or  homebuyer's 
monthly  payments)  and  other  chai;ge8 
and  reporting  of  all  incoue  that  is 
pertinent  to  determination  of  rents  (or 
homebuyer's  monthly  payments).  At  the 
IHA's  discretion,  the  homeownership 
plan  may  allow  a  resident  to  remedy 
under-reporting  of  income,  provided 
that  proper  reporting  of  income  would 
not  have  resulted  in  ineligibility  for 
admission  to  low-income  housing  or  for 
Section  6  assistance,  by  payment  of  the 
resulting  underpayment  for  rent  (dr 
homebuyer's  monthly  payments)  prior 
to  conveyance  of  title  to  the 
homeownership  dwelling,  either  in  a 
lump  sum  or  in  installments  over  a 
reasonable  period.  Alternatively,  the 
plan  may  permit  payment  within  a 
reasonable  period  after  conveyance  of 
title,  under  an  agreement  secured  by  a 
mortgage  on  the  property. 


(e)  Afforddriiity  sUmdard.  Eligibility 
shall  be  further  Ignited  to  residents  who 
are  capable  of  assuming  the  financial 
obligations  of  homeownership.  under 
minimum  income  standards  fcnr 
afiordabibty.  taking  into  account  the 
imavailability  of  operating  subsidies 
and  modernization  fimds  after 
conveyance  of  the  property  by  the  IHA. 
A  homeownership  plain  may.  however, 
take  account  of  any  available  subsidy 
from  other  sources  (e.g.,  in  connection 
with  a  plan  for  cooperative  ownership, 
assistance  under  Section  8  of  the  Act.  if 
available  and  authorized  by  the  Section 
8  regvdations).  Under  this  afibrdability 
standard,  an  appUcant  must  meet  the 
following  requirements: 

(1)  On  an  average  monthly  estimate, 
the  amotmt  of  the  applicant's  payments 
for  mortgage  principal  and  interest,  plus 
insurance,  real  estate  taxes,  utilities, 
maintenance,  and  other  regidarly- 
recurring  homeownership  costs  (such  as 
condominium,  cooperative,  or  other 
homeovmership  associatian  fees)  will 
not  exceed  the  sum  of  35  percent  of  the 
applicant's  adjusted  income,  as  defined 
in  this  part 

(2)  The  applicant  can  pay  any 
amounts  required  for  closing,  such  as  a 
downpayment  (if  any)  and  closing  costs 
chargeable  to  the  purchaser,  in 
accordance  with  Uie  homeownerdiip 
plan. 

(f)  Option  to  restrict  eligibility.  A 
homeownership  plan  may.  at  the  IHA's 
discretion,  restrict  eligibility  to  one  or 
more  residency-based  categories  (e.g., 
for  occupied  units,  eligibility  may  be 
restricted  to  the  existing  residents  of  the 
units  to  be  sold;  for  vacant  units, 
eligibility  may  be  restricted  to  low- 
income  housing  residents  only,  or  to 
low-income  housing  residents  plus  any 
one  or  more  of  the  other  residency- 
based  categories  that  may  be  establi^ied 
under  paragraphs  (b)  and  (c)  of  this 
section),  as  may  be  reasonable  in  view 
of  the  number  of  units  to  be  offered  for 
sale  and  the  estimated  number  of 
eligible  appUcants  in  various  categories 
provided  that  the  residency-based 
preferences  mandated  by  paragraph  (g) 
of  this  section  are  observed. 

(g)  Residency-based  preferences.  For 
occupied  units,  a  preference  shall  be 
given  to  the  existing  residents  of  ead\  of 
the  dwellings  to  be  sold.  For  vacant 
units  (including  luiits  which  are 
voluntarily  vacated),  a  preference  shall 
be  given  to  residents  of  other  low- 
income  housing  imits  owned  or  leased 
by  the  seller  IHA  (over  any  other 
residency-based  categories  that  may  be 
established  by  a  homeownership  plan 
for  Section  8  residents  or  for 
nonresident  applicants). 
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(h)  Other  eligibility  or  preference 
standards.  If  consistent  with  the  other 
provisions  of  this  section,  a 
homeownership  plan  may  include  any 
other  standards  for  eHgibility  or 
preference,  or  both,  at  the  discretion  of 
the  IHA.  that  are  not  contrary  to  law. 

(Approved  by  th«  Office  of  Management  and 
Budget  under  control  number  2577-0201). 

1906.1009    CounMNng,  training,  and 
technical  assistanc* 

Appropriate  counseling  shall  be 
provided  to  prospective  and  actual 
purchasers,  as  necessary  for  each  stage 
of  implementation  of  the 
homeuwnership  plan.  Particular 
attention  must  be  given  to  the  terms  of 
purchase  and  financing,  along  with  the 
other  financial  and  maintenance 
responsibilities  of  homeownership.  In 
addition,  where  applicable,  appropriate 
training  and  technical  assistance  shall 
be  provided  to  any  entity  (such  as  an 
RMC,  other  resident  organization,  or  a 
cooperative  or  condominium  entity)  that 
has  responsibilities  for  carrying  out  the 
plan. 

f  906.1 01 0    Nonpurchasing  residents 

(a)  Nonpurchasing  resident's  options. 
If  an  existing  resident  of  a  dwelling 
authorized  for  sale  under  a 
homeownership  plan  is  ineligible  for 
purchase,  or  declines  to  purchase,  the 
resident  shall  be  given  the  choice  of 
either  relocation  to  other  suitable  and 
affordable  housing  or  continued 
occupancy  of  the  present  dwelling  on  a 
rental  basis,  at  a  rent  no  higher  than  that 
permitted  by  the  Act.  Displacement 
(permanent,  involuntary  move),  in  order 
to  make  a  dwelling  available  for  sale,  is 
prohibited.  In  addition  to  applicable 
program  sanctions,  a  violation  of  the 
displacement  prohibition  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  and  Real  Property 
Acquisition  Act  of  1970  and 
implementing  regulations  at  49  CFR  part 
24.  Where  continued  rental  occupancy 
by  a  nonpurchasing  resident  is 
contemplated  after  conveyance  of  the 
property,  the  homeownership  plan  must 
include  provision  for  any  rental  subsidy 
required  (e.g..  Section  8  assistance,  if 
available  and  authorized  by  the  Section 
8  regulations).  As  soon  as  feasible  after 
they  can  be  identified,  all 
nonpurchasing  residents  shall  be  given 
written  notice  of  their  options  under 
this  section. 

I      (b)  Relocation  assistance.  A 
nonpurchasing  resident  who  chooses  to 

I  relocate  pursuant  to  this  section  shall  be 
offered  the  following  relocation 
assistance: 


(1)  Advisory  services  to  asstue  full 
choices  and  real  opportunities  to  obtain 
relocation  within  a  full  range  of 
neighborhoods  where  suitable  housing 
may  be  found,  including  timely 
information,  counseling,  and 
explanation  of  the  resident's  rights 
under  applicable  civil  rights  statutes 
and  implementing  regulations,  as 
specified  in  §905.115,  and  referrals  to 
suitable,  safe,  sanitary  and  affordable 
housing  (at  a  rant  no  higher  than 
permitted  by  the  Act),  which  is  of  the 
resident's  choice,  on  a 
nondiscriminatory  basis,  in  accordance 
with  apphcable  civil  rights  statutes  and 
implementing  regulations,  as  specified 
in  §905.115.  This  requirement  will  be 
met  if  the  applicant  is  offered  the 
opportunity  to  relocate  to  another 
suitable  unit  in  other  low-income 
housing,  under  any  of  the  housing 
assistance  programs  under  Section  8  of 
the  Act,  or  any  other  Federal,  Tribal, 
State  or  local  program  that  is 
comparable,  as  to  standards  of  housing 
quality,  admission  and  rent,  to  the 
programs  under  the  Act,  and  provides  a 
term  of  assistance  of  at  least  five  years; 
and 

(2)  Payment  for  actual,  reasonable 
movir^  and  related  expenses. 

(c)  Temporary  relocation.  A 
nonpurchasing  resident  who  must 
relocate  temporarily  to  permit  work  to 
be  carried  out  shall  be  provided 
suitable,  decent,  safe  and  sanitary 
housing  for  the  temporary  period  and 
reimbursed  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  temporary  relocatirai. 
including  the  cost  of  moving  to  and 
from  the  temporarily  occupied  housing 
and  any  increase  in  monthly  rent  and 
utility  costs. 

§  905.101 1     Nonroutinc  maintenance 
r*s«fv«. 

(a)  When  reserve  is  required.  A 
nonroutine  maintenance  reserve  shall  be 
established  for  all  multifamily 
properties  sold  under  a  homeownership 
plan.  For  single-family  dwellings,  such 

a  reserve  shall  not  be  required  if  the 
availability  of  the  funds  needed  for 
nonroutine  maintenance  is  adequately 
addressed  under  the  affordabili^ 
standard  prescribed  by  the  plan. 

(b)  Purpose  of  reserve.  The  purpose  of 
this  reserve  shall  be  to  provide  a  source 
of  reserve  funds  for  nonroutine 
maintenance  (including  replacement), 
as  necessary  to  ensure  the  long-term 
success  of  the  plan,  including  protection 
of  the  interests  of  the  homeowners  and 
the  IHA.  The  amounts  to  be  set  aside, 
and  other  terms  of  this  reserve,  shall  be 
as  necessar>'  and  appropriate  for  the 
particular  homeownership  plan,  taking 


into  accotmt  such  Cactors  as  prospective 
needs  for  nonroutine  maintenance,  the 
homeowners'  financial  resources,  and 
any  special  factors  that  may  aggravate  or 
mitigate  the  need  for  such  a  reserve. 

1906.1012    Purchaae  price*  and  financing. 

(a)  Below-market  terms.  To  ensure 
affordability  by  eligible  puirchasers,  by 
the  standard  adopted  under  §  906.8(e)  of 
this  chapter,  a  homeownership  plan 
may  provide  for  below-market  purchase 
prices  or  below-market  financing,  or  a 
combination  of  the  two.  Discounted 
purchase  prices  may  be  determined  on 

a  unit-by-unit  basis,  based  on  the 
particular  piuchaser's  abiUty  to  pay.  or 
may  be  determined  by  any  other  fair  and 
reasonable  method  [e.g.,  uniform  prices 
for  a  group  of  comparable  dwellings, 
within  a  range  of  affordability  by  a 
group  of  potential  purchasers). 

(b)  Types  of  financing.  Any  type  of 
private  or  t)ublic  financing  may  be  used 
[e.g.,  conventional.  Federal  Housing 
Administration  (FHA).  Department  of 
Veterans  Affiairs  (VA),  Farmers'  Home 
Administration  (FmHA).  or  a  Tribal, 
State  or  local  program).  An  IHA  may 
finance  or  assist  in  financing  purchase 
by  any  methods  it  may  choose,  such  as 
purchase-money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangements. 

%  906.1013    Protection  against  fraud  and 
abuse. 

A  homeownership  plan  shall  include 
appropriate  protections  against  any  risks 
of  fraud  or  abuse  that  are  presented  by 
the  particular  plan,  such  as  collusive 
purchase  for  the  benefit  of  nonresidents, 
extended  use  of  the  dwelling  by  the 
purchaser  as  rental  property,  collusive 
sale  that  would  circimivent  the  resale 
profit  limitation  of  §  905.1014. 

1906.1014    Limitation  on  resale  prof  it 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  the  homeownership  plan 
shall  provide  for  appropriate  measures 
to  preclude  realization  by  the  initial 
purchaser  of  windfall  profit  on  resale. 
"Windfall  profit"  means  all  or  a  portion 
of  the  fesale  proceeds  attributable  to  the 
purchase  price  discount  (the  fair  market 
value  at  date  of  purchase  fi'om  the  IHA 
less  the  below-market  purchase  price), 
as  determined  by  one  of  the  methods 
described  in  paragraphs  (b)  through  (d) 
of  this  section.  Subject  to  that 
requirement,  however,  purchasers 
should  be  permitted  to  retain  any  resale 
profit  attributable  to  appreciation  in 
value  after  purchase  (or  a  portion  of 
such  profit  under  a  limited  or  shared 
equity  arrangement),  along  with  any 


portion  of  the  resale  profit  that  is  fairly 
attributable  to  improvements  made  by 
them  after  purchase. 

(b)  Promissory  note  method.  Where 
there  is  potential  for  a  windfall  profit 
because  the  dwelling  unit  is  sold  to  the 
initial  purchaser  for  less  than  Cair 
market  value,  without  a  commensurate 
limited  or  shared  equity  restriction,  the 
initial  purchaser  shall  execute  a 
promissory  note,  payable  to  the  IHA, 
along  mth  a  mortgage  securing  the 
obUgation  of  the  note,  on  the  following 
terms  and  conditions: 

(1 )  The  principal  amount  of 
indebtedness  shall  be  the  lesser  ot 

(i)  The  purchase  price  discoimt,  as 
determined  by  the  definition  in 
paragraph  (a)  of  this  section  and  stated 
in  the  note  as  a  dollar  amount;  or 

(ii)  The  net  resale  profit,  in  an  amount 
to  be  determined  upon  resale  by  a 
formula  stated  in  the  note.  That  formula 
shall  define  net  resale  profit  as  the 
amount  by  which  the  gross  resale  price 
exceeds  the  sum  of: 

(A)  The  discounted  purchase  price; 

(B)  Reasonable  sale  costs  charged  to 
the  initial  purchaser  upon  resale;  and 

(C)  Any  mcrease  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  during  teniu^  as  a 
homeowner. 

(2)  At  the  option  of  the  IHA.  the  note 
may  provide  for  automatic  reduction  of 
the  principal  amount  over  a  specified 
period  of  ownership  while  the  property 
is  used  as  the  purchaser's  family 
residence,  resulting  in  total  forgiveness 
of  the  indebtedness  over  a  period  of  not 
less  than  five  years  bom  the  date  of 
conveyance,  in  annual  increments  of  not 
more  than  20  percent.  This  does  not 
require  an  IHA's  plan  to  provide  for  any 
such  reduction  at  all,  or  preclude  it  from 
specifying  terms  that  are  less  generous 
to  the  purchaser  than  those  stated  in  the 
foregoing  sentence. 

(3)  To  preclude  collusive  resale  that 
would  circumvent  the  intent  of  this 
section,  the  IHA  shall  (by  an  appropriate 
form  of  title  restriction)  condition  the 
initial  purchaser's  right  to  resell  upon 
approval  by  the  IHA.  to  be  based  solely 
on  the  IHA's  determination  that  the 
resale  price  represents  fair  market  value 
or  a  lesser  amount  that  will  result  in 
payment  to  the  DiA,  under  the  note,  of 
the  fiill  amount  of  the  purchase  price 
discount  (subject  to  any  accrued 
reduction,  if  provided  for  by  the 
homeownership  plan  pursuant  to 
paragraph  (b)(2)  of  this  section).  If  so 
determined,  the  IHA  shall  be  obligated 
to  apmove  the  resale. 

(4j  The  IHA  may,  in  its  sole 
discretion,  agree  to  subordination  of  the 
mortgage  that  secures  the  promissory 


note,  in  favor  of  an  additional  lien 
granted  by  the  purchaser  as  seciuity  for 
a  loan  for  home  improv«nents  or  other 
purposes  approved  by  the  IHA. 

\c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  satisfied  by  an 
appropriate  form  of  limited  equity 
arrangement,  restricting  the  amoimt  of 
net  resale  profit  that  may  be  reaUzed  by 
the  seller  (the  initial  purchaser  and 
successive  purchasers  over  a  period 
prescribed  by  the  homeownership  plan) 
to  the  sum  of: 

(1)  The  seller's  paid-in  equity; 

(2)  The  portion  of  the  resale  proceeds 
attributable  to  any  improvements  paid 
for  or  performed  by  the  seller  during 
homeovraership  tenure;  and 

(3)  An  allowance  for  a  portion  of  the 
property's  appreciation  in  value  during 
homeownership  tenure,  calculated  by  a 
fair  and  reasonable  method  specified  in 
the  homeownership  plan  [e.g., 
according  to  a  price  index  factor  or 
other  measiire). 

(d)  Third  option.  The  requirements  of 
this  section  may  be  satisfied  by  any 
other  fair  and  reasonable  arrangement 
that  will  accomplish  the  essential 
purposes  stated  in  paragraph  (a)  of  this 
section. 

(e)  Appraisal.  Determinations  of  fair 
market  value  under  this  section  shall  be 
made  on  the  basis  of  appraisal  within  a 
reasonable  time  prior  to  sale,  by  an 
independent  appraiser  to  be  selected  by 
the  IHA. 

§905.1015    Use  of  sele  proceeds. 

(a)  General  authority  for  use.  Sale 
proceeds  may,  after  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  reasonable  for  carrying 
out  the  homeownership  plan,  be 
retained  by  the  QiA  and  used  for 
housing  assistance  to  low-income 
families  (as  such  families  are  defined 
under  the  Act).  The  term  "sale 
proceeds"  includes  all  payments  made 
by  purchasers  for  credit  to  the  purchase 
price  [e.g.,  earnest  money, 
downpayments,  payments  out  of  the 
proceeds  of  mortgage  loans,  and 
principal  and  interest  payments  under 
purchase-money  mortgages),  along  with 
any  amounts  payable  upon  resale  under 
§905.1014,  and  interest  earned  on  all 
such  receipts.  (Residual  receipts,  as 
defined  in  the  ACC,  shall  not  be  treated 
as  sale  proceeds.) 

(b)  Permissihle  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-income  families,  at  the 
discretion  of  the  IHA  and  as  stated  in 
the  HUD-approved  homeownership 
plan: 


(1)  In  connection  mth  the 
homeownership  plan  from  which  the 
funds  are  derived,  for  purposes  that  are 
justified  to  ensure  the  success  of  the 
plan  and  to  protect  the  interests  of  the 
homeowners,  the  IHA  and  any  other 
entity  with  responsibihty  for  carrying 
out  the  plan.  Nonexclusive  examples 
include  ntmroutine  maintenance 
reserves  under  Sec.  905.1011,  a  reserve 
for  loans  to  homeowners  to  prevent  or 
cure  default  or  for  other  emergency 
housing  needs;  a  reserve  for  any 
contingent  liabiUties  of  the  IHA  under 
the  bomeovtmership  plan  (such  as  IHA 
guaranty  of  mortgage  loans):  and  a 
reserve  Tor  IHA  repurchase,  repair  and 
resale  of  homes  in  the  event  of  defaults. 

(2)  In  coimection  with  another  HUD- 
approved  homeownership  plan  under 
this  part,  for  assistance  to  purchasers 
and  for  ieas(mable  planning  and 
implementation  costs. 

(3)  In  connection  with  a  Tribal,  State 
or  local  homeownership  program  for 
low-income  famiUes,  as  described  in  the 
homeownership  plan,  for  assistance  to 
purchasers  and  for  reasonable  planning 
and  implementation  costs.  Under  such 
programs,  sales  proceeds  may  be  used  to 
construct  or  acquire  additionial 
dwellings  for  sale  to  low-income 
famihes,  or  to  assist  such  families  in 
purchasing  other  dwellings  from  public 
or  private  owners. 

(4)  In  connection  virith  the  IHA's  other 
low-income  housing  that  remains  under 
ACC,  for  any  purposes  authorized  for 
the  use  of  operating  funds  under  the 
ACC  and  applicabte  provisions  of  die 
Act  and  Federal  regulations,  as  included 
in  the  HUD-approved  operating  budgets. 
Examples  include  maintenance  and 
modernizaUon,  augmentaUon  of 
operating  reserves,  protective  services, 
and  resident  services.  Such  use  shall  not 
result  in  the  reduction  of  the  operating 
subsidy  otherwise  payable  to  the  IHA 
for  its  other  low-income  housing. 

(5)  In  connection  with  any  other  type 
of  Federal.  Tribal.  State,  or  local 
housing  program  for  low-income 
families,  as  described  in  the 
homeownership  plan. 

§905.1016   Replacemant  housing. 

(a)  Replacement  requirement.  As  a 
condition  for  transfer  of  ownership 
under  a  HUD-approved  homeownership 
plan,  the  DiA  must  obtain  a  funding 
commitment,  from  HUD  or  another 
source,  for  the  replacement  of  each  of 
the  dwellings  to  be  sold  under  the  plan. 
Replacement  housing  may  be  provided 
by  one  or  any  combination  of  the 
following  methods: 

(1)  Development  by  the  IHA  of 
additional  low-income  housing  under 
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this  part  (by  new  construction  ot 
acquisition). 

(2)  Rehabilitation  of  vacant  low- 
income  housing  owned  by  the  IHA. 

(3)  Use  of  fivo-year,  tenant-based 
certificate  or  voucher  assistance  under 
Section  8  of  the  Act. 

(4)  If  the  bomeownership  plan  is 
submitted  by  the  IHA  for  sale  to 
residents  through  an  RMC,  resident 
organization  or  cooperative  association 
which  is  otherwise  eligible  to 
participate  under  this  subpart, 
acquisition  of  nonpublicly-owned 
housing  units,  which  the  RMC,  resident 
organization  or  cooperative  association 
will  operate  a&  rental  housing, 
comparable  to  IHA-owned  low-income 
housing  as  to  term  of  assistance, 
housing  standards,  eUgibility,  and 
tontribution  to  rent. 

(5)  Any  other  Federal,  Tribal,  State,  or 
local  housing  program  that  is 
comparable,  as  to  housing  standards, 
eligibiUty  and  contribution  to  rent,  to 
the  programs  referred  to  in  paragraphs 
(a)(1)  through  (a)(3)  of  this  section,  and 
provides  a  term  of  assistance  of  not  less 
than  five  years. 

(b)  Funding  commitments.  Although  a 
HUD  funding  commitment  is  required  if 
the  replacement  housing  requirement  is 
to  be  satisHed  through  any  of  the  HUD 
programs  listed  in  paragraph  (a)  of  this 
section,  HUD's  approval  of  a  Section 
5(h)  bomeownership  plan  on  the 
expectation  that  such  a  funding 
commitment  will  be  forthcoming  shall 
not  constitute  a  binding  obligation  to 
make  such  a  commitment.  Where  the 
requirement  is  to  be  satisfied  luider  a 
Tribal,  State  or  local  program,  or  a 
Federal  program  not  administered  by 
HUD,  a  hinding  commitment  shall  be 
required  from  the  proper  authority. 

(c)  Use  of  sale  proceeds  to  fund 
replacement  housing.  Sale  proceeds  that 
are  generated  under  the  bomeownership 
plan  may  be  used  under  some  of  the 
replacement  housing  options  under 
paragraph  (a)  of  this  section  (e.g., 
rehabilitation  of  vacant  public  housing 
units,  or  an  eligible  local  program). 
Where  a  bomeownership  plan  provides 
for  sale  proceeds  to  be  used  for 
replacement  housing,  HUD  approval  of 
the  plan  and  execution  of  the  IHA-HUD 
implementing  agreement  shall  satisfy 
the  funding  commitment  requirement  of 
paragraph  (a)  of  this  section,  with  regard 
to  the  amount  of  replacement  housing  to 
be  funded  out  of  sale  proceeds. 

(d)  Consistency  with  current  housing 
needs.  Replacement  housing  may  differ 
from  the  dwellings  sold  under  the 
bomeownership  plan,  as  to  unit  sizes  or 
family  or  elderly  occupancy,  if  the  IHA 
determines  that  such  change  is 


consistent  with  current  local  housing 
needs  for  low-income  families. 

(e)  Inapphcability  to  prior  plana.  This 
section  shall  not  apply  to 
bomeownership  plans  that  were  * 

submitted  to  HUD  under  the  Section 
5(h)  Homeownership  Program  prior  to 
October  1, 1990. 

ft06.1017    Recortfs,  reports,  and  audits. 
The  IHA  shall  be  responsible  for  the 
maintenance  of  records  (including  sale 
and  financial  records)  for  all  activities 
incident  to  implementation  of  the 
homeownership  plan.  Until  all  planned 
sales  of  individual  dwellings  have  been 
completed,  the  IHA  shall  submit  to  HUD 
aimual  sales  reports,  in  a  form 
prescribed  by  HUD.  The  receipt, 
retention,  and  expenditure  of  the  sale 
proceeds  shall  be  covered  in  the  regular 
independent  audits  of  the  IHA's  bousing 
operations,  and  any  supplementary 
audits  that  HUD  may  Ebnd  necessary  for 
monitoring.  Where  another  entity  is 
responsible  for  sale  of  individual  units, 
pursuant  to  §  905.1007(b),  the  IHA  must 
ensure  that  the  entity's  responsibilities 
include  proper  recordkeeping  and 
accountabiUty  to  the  IHA,  sufficient  to 
enable  the  IHA  to  monitor  compliance 
with  the  approved  homeownership 
plan,  to  prepare  its  reports  to  HUD,  and 
to  meet  its  audit  responsibilities.  All 
books  and  records  shall  be  subject  to 
inspection  and  audit  by  HUD  and  the 
General  Accounting  Office  (GAO). 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2577-0201) 

1906.1018    Submission  and  review  of 
homeownership  plan. 

Whether  to  develop  and  submit  a 
proposed  bomeownership  plan  is  a 
matter  within  the  discretion  of  each 
IH.\.  An  IHA  may  initiate  a  proposal  at 
any  time,  according  to  the  following 
procedures: 

(a)  Preliminary  consultation  with 
HUD  staff.  Before  submission  of  a 
proposed  plan,  the  IHA  shall  consult 
informally  with  the  appropriate  HUD 
Field  Office  to  assess  feasibility  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  Submission  to  HUD.  The  IHA  shall 
submit  the  proposed  plan,  together  with 
supporting  documentation,  in  a  format 
prescribed  by  HUD,  to  the  appropriate 
HUD  Field  Office. 

(c)  Conditional  approval.  Conditional 
approval  may  be  given,  at  HUD 
discretion,  where  HUD  determines  that 
to  be  justified.  For  example,  conditional 
HUD  approval  might  be  a  necessary 
precondition  for  the  IHA  to  obtain  the 
funding  commitments  required  to 
satisfy  the  requirements  for  final  HUD 
approval  of  a  complete  homeownership 
plan.  Where  conditional  approval  is 


granted,  HUD  will  specify  the 
conditions  in  writing. 

(Approvad  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

I90S.1018    HUD  approval  and  IHA-4«ID 

Upon  HUD  notification  to  the  IHA 
that  the  homeownership  plan  is 
approvable  (in  final  form  that  satisfies 
all  applicable  requirements  of  this  part), 
the  IHA  and  HUD  will  execute  a  written 
implementing  agreement,  in  a  form 
prescribed  by  HUD.  to  evidence  HUD 
approval  «nd  authorization  for 
implementation.  The  plan  itself,  as 
approved  by  HUD,  shall  be  incorporated 
in  the  implementing  agreement.  Any  of 
the  items  of  supporting  documentation 
may  also  be  incorporated,  if  agreeable  to 
the  IHA  and  HUD.  The  IHA  shall  be 
obUgated  to  carry  out  the  approved 
homeownership  plan  and  other 
provisions  of  the  implementing 
agreement  without  modification,  except 
with  written  approval  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

f  906.1 020    Content  of  homeownership 
plan. 

The  homeownership  plan  must 
address  the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  Property  description.  A  description 
of  the  property,  including  identification 
of  the  development  and  the  specific 
dwellings  to  be  sold. 

(b)  Repair  or  rehabilitation.  If 
applicable,  a  plan  for  any  repair  or 
rehabilitation  required  under 

S  905.1006,  based  on  the  assessment  of 
the  physical  condition  of  the  property 
that  is  included  in  the  supporting 
documentation. 

(c)  Purchaser  eligibility  and  selection. 
The  standards  and  procedures  to  be 
used  for  bomeownership  applications 
and  the  eligibility  and  selection  of 
purchasers,  consistent  with  the 
requirements  of  §  905.1008. 

(d)  Sale  and  financing.  Terms  and 
conditions  of  sale  and  financing  (see, 
particularly,  §§905.1011  through 
905.1014). 

(e)  Future  consultation  with  residents. 
A  plan  for  consultation  with  residents 
during  the  implementation  stage  (See 

§  905.1005).  If  appropriate,  this  may  be 
combined  with  the  plan  for  counseling. 

(f)  Counseling.  Counseling,  training, 
and  technical  assistance  to  be  provided 
in  accordance  with  §  905.1009. 

(g)  Sale  via  other  entity.  If  the  plan 
contemplates  sale  to  residents  via  an 
entity  other  than  the  IHA.  a  description 
of  that  entity's  responsibilities  and 
information  demonstrating  that  the 
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reiquiiements  of  §  905.1007  have  been 
met  or  will  be  met  in  a  timely  fashion. 

(h)  Nonpurchasing  residents.  If 
applicable,  a  plan  for  nonpurchasing 
residents,  in  accordance  with 
§905.1010. 

(i)  Sale  proceeds.  An  estimate  of  the 
sale  proceeds  and  an  explanation  of 
how  they  will  be  used,  in  accordance 
with  §905.1015. 

(j)  Replacement  housing.  A 
replacement  housing  plan,  in 
accordance  with  §905.1016. 

(k)  Administration.  An  administrative 
plan,  including  estimated  staffing 
requirements. 

(1)  Recordkeeping,  accounting  and 
reporting.  A  description  of  the 
recordkeeping,  accoimting  and  reporting 
procedures  to  be  used,  including  those 
reouired  by  §  905.1C17. 

(m)  Budget.  A  budget  estimate, 
showing  the  costs  of  implementing  the 
plan,  and  the  sources  of  the  fimds  that 
will  be  used. 

(n)  Timetable.  An  estimated  timetable 
for  tbe  major  steps  required  to  carry  out 
the  plan. 

(Approved  by  tbe  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

f906w1021    Supporting  documentation. 

The  following  supporting 
dociunentation  shall  be  submitted  to 
HUD  with  the  proposed- homeownership 
plan,  as  appropriate  for  the  particular 
plan: 

(a)  Estimate  of  value.  An  estimate  of 
the  fair  market  value  of  the  property, 
including  the  range  of  fair  market  values 
of  individual  dwellings,  with 
information  to  support  the 
reasonableness  of  die  estimate.  (The 
purpose  of  this  information  is  merely  to 
assist  HUD  in  determining  whether, 
taking  into  consideration  the  estimated 
fair  market  value  of  the  property,  the 
plan  adequately  addresses  any  risks  of 
fraud  and  abuse,  pursuant  to  §  905.1013, 
and  windfall  profit  on  resale,  pursuant 
to  §  905.1014.  A  formal  appraisal  need 
not  be  submitted  with  the  proposed 
homeownership  plan.) 

(b)  Physical  assessment.  An 
assessment  of  the  physical  condition  of 
the  property,  based  on  the  standards 
specified  in  §905.1006. 

(c)  Workability.  A  statement 
demonstrating  the  practical  workability 
of  the  plan,  based  on  analysis  of  data  on 
such  elements  as  purchase  prices,  costs 
of  repair  or  rehabilitation, 
homeownership  costs,  family  incomes, 
availability  of  financing,  and  the  extent 
to  which  there  are  eligible  residents 
who  are  expected  to  be  interested  in 
purchase.  (See  §905. 1004(a).) 

(d)  IHA  commitment  and  capability. 
Information  to  substantiate  the 


commitment  and  capability  of  the  IHA 
and  any  other  entity  with  substantial 
responsibilities  for  implementing  the 
plan. 

(e)  Resident  planning  input.  A 
description  of  resident  consultation 
activities  carried  out  pursuant  to 
§905.1005  before  submission  of  the 
plan,  with  a  summary  of  the  views  and 
recomnlendati<MU  of  residents  and 
copies  of  any  written  comments  that 
may  have  been  sulMnitted  to  the  IHA  by 
individual  residents  and  resident 
organizations,  and  any  other  individuals 
and  organizations. 

(f)  Nondiscrimination  certification. 
The  IHA's  certification  that  it  will 
administer  the  plan  on  a 
nondiscriminatory  basis,  in  accordance 
with  applicable  dvil  rights  laws  and 
implementing  regulations,  as  described 
in  §905.115  of  this  part,  and  will  assiue 
compliance  with  those  requirements  by 
any  other  entity  that  may  assiune 
substantial  responsibilities  for 
implementing  the  plan. 

(g)  Legal  opinion.  An  opinion  by  legal 
coimsel  to  the  IHA.  stating  that  counsel 
has  reviewed  the  plan  and  finds  it 
consistent  with  all  applicable 
requirements  of  Federal,  Tribal,  State, 
and  local  law,  including  regulations  as 
well  as  statutes.  In  addition,  counsel 
must  identify  the  major  legal 
requirements  that  remain  to  be  met  in 
implementing  the  plan,  if  approved  by 
HUD  as  submitted,  indicating  an 
opinion  about  whether  those 
requirements  can  be  met  without  special 
problems  that  may  disrupt  the  timetable 
or  other  features  contained  in  the  plan. 

(h)  Board  resolution.  A  resolution  by 
the  IHA's  Board  of  Commissioners, 
evidencing  its  approval  of  the  plan. 

(i)  Other  information.  Any  other 
information  that  may  reasonably  be 
required  for  HUD  review  of  the  plan. 
Except  for  the  IHA-HUD  implementing 
agreement  imder  §  905.1019,  HUD 
approval  is  not  required  for  documents 
to  be  prepared  and  used  by  the  IHA  in 
implementing  the  pUn  (such  as 
contracts,  applications,  deeds, 
mortgages,  promissory  notes,  and 
cooperative  or  condominium 
documents),  if  their  essential  terms  and 
conditions  are  described  in  the  plan. 
Consequently,  those  documents  need 
not  be  submitted  as  part  of  the  plan  or 
the  supporting  dociunentation. 

(Approved  by.  the  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

3.  Part  906,  consisting  of  §§  906.1 
through  906.21,  is  revised  to  read  as 
follows: 


PART  906-SECTKM  5(h) 
HOMEOWNERSHW*  PROGRAM 

906.1  Purpose. 

906.2  Applicability. 

906.3  General  authority  for  sale. 

906.4  FuodamenUl  criteria  for  HUD 
approval. 

906.5  Resident  consultation  and 
involvement 

906.6  Property  that  may  be  sold. 

906.7  Methods  of  sale  and  ownership. 

906.8  Purchaser  eligibility  and  selection. 

906.9  Counsriing.  training,  and  technical 
assistance. 

906.10  Nonpurchasing  residents. 

906.11  Nonroutine  maintenance  reserve. 
90tt.l2    Purchase  prices  and  financing. 

906.13  Protection  against  fraud  and  abuse. 

906.14  Limitation  on  resale  profit. 

906.15  Use  of  sale  proceeds. 

906.16  Replacement  housing. 

906.1 7  Records,  reports,  and  audits. 

906.18  Submissiim  and  review  of 
homeownership  plan. 

906.19  HUD  approval  and  PHA-HUD 
implementing  agreement 

906.20  Content  of  homeownership  plan. 

906.21  Supporting  documentation. 
Authority:  42  U.S.C  1437c.  1437d  and 

3535(d). 

f  906.1    Purpoas. 

This  part  codifies  the  provisions  of 
the  Section  5(h)  Homeownership 
Program  for  pubUc  housing,  as 
authorized  by  sections  5(h)  and 
6(c)(4)(D)  of  the  United  States  Housing 
Act  of  1937  (Act)  and  administered  by 
the  Department  of  Housing  and  Urban 
Development  (HUD). 

§906.2    Applicability. 

(a)  General  applicability.  This  part 
applies  to  public  housing  owned  by 
public  housing  agencies  (PHAs) 
(excluding  Indian  Housing  Authorities 
(IHAs))  subject  to  Annual  Contributions 
Ck)ntracts  (ACCs)  under  the  Act.  In 
reference  to  housing  properties, 
"development"  means  the  same  as 
"project"  (as  defined  in  the  Act).  Except 
where  otherwise  indicated  by  tbe 
context,  "resident"  means  the  same  as 
"tenant",  as  the  latter <term  is  used  in 
the  Act,  including  Turnkey  III 
homebuyers,  if  applicable,  as  well  as 
rental  tenants  of  public  housing  and 
Section  8  residents,  and  references  to 
sale,  purchase,  conveyance  and 
ownership  include  the  types  of  interests 
and  transactions  that  are  incident  to 
cooperative  owmership. 

(b)  Nonretroactivity.  In  the  case  of  a 
Section  5(h)  homeownership  plan  that 
was  approved  by  HUD  prior  to  the 
effective  date  of  the  interim  rule  under 
this  part  (October  21,  1991),  no 
modifications  or  additional 
requirements  will  be  imposed  under  the 
provisions  of  the  interim  or  final  rule, 


UMI 
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except  for  reasonable  administrative 
procedures  prescribed  by  HUD. 
Similarly,  in  the  case  of  a  plan  that  was 
approved  under  the  interim  rule,  before 
the  effective  date  of  the  final  rule 
(December  12, 1994),  no  modifications 
or  additional  requirements  will  be 
imposed  imder  the  provisions  of  the 
final  rule,  except  for  such  reasonable 
administrative  procedures. 


1906.3    Qeneral  authority  fori 

A  PHA  may  sell  all  or  a  portion  of  a 
public  housing  development  to  eligible 
residents,  as  defined  under  S  906.8,  for 
purposes  of  homeownership,  according 

^to  a  homeownership  plan  approved  by 
HUD  under  this  part.  If  the  development 
is  subject  to  indebtedness  under  the 
ACC,  HUD  will  continue  to  make  any 
debt  service  contributions  for  which  it 

-  is  obligated  under  the  ACC,  and  the 
property  sold  will  not  be  subject  to  the 
enciunbrance  of  that  indebtedness.  (In 
the  case  of  a  development  with 
financing  restrictions  (such  as  a  bond- 
financed  development),  however,  sale  is 
subject  to  the  terms  and  conditions  of 
the  appUcable  restrictions.)  Upon  sale  in 
accordance  with  the  HUD-approved 
homeownership  plan.  HUD  will  execute 
a  release  of  the  title  restrictions 
prescribed  by  the  ACC.  Because  the 
property  will  no  longer  be  subject  to  the 
ACC  after  sale,  it  will  cease  to  be 
eligible  for  further  HUD  funding  for 
public  housing  operating  subsidies  or 
modernization  under  the  Act  upon 
conveyance  of  title  by  the  PHA.  (That 
does  not  preclude  any  other  types  of 
post-sale  subsidies  that  may  be 
available,  under  other  Federal,  State,  or 
local  programs,  such  as  the  possibility 
of  available  assistance  under  Section  8 
of  the  Act,  in  connection  with  a  plan  for 
cooperative  homeownership,  if 
authorized  by  the  Section  8  regulations.) 

1*06.4    FundwnantaicrttartaforHUO 
approval. 

HUD  will  approve  a  PHA's 
homeownership  plan  if  it  meets  all  three 
of  the  foUowin^  criteria: 

(a)  Workability.  The  plan  must  be 
practically  workable,  with  sound 
potential  for  long-term  success. 
Financial  viabihty,  including  the 
capability  of  purchasers  to  meet  the 
financial  obligations  of  homeownership. 
is  a  critical  reouirement. 

(b)  Legality.  The  plan  must  be 
consistent  with  law,  including  the 
requirements  of  this  part  and  any  other 
appUcable  Federal.  State,  and  local 
statutes  and  regulations,  and  existing 
contracts.  Subject  to  the  other  two 
criteria  stated  in  this  section,  any 
provision  that  is  not  contrary  to  those 
legal  requirements  may  be  included  in 


the  plan,  at  the  discretion  of  the  PHA, 
whether  or  not  expressly  authorized  in 
this  part. 

(c)  Documentation.  The  plan  must  be 
clear  and  complete  enough  to  serve  as 
a  working  document  for 
implementation,  as  well  as  a  basis  for 
HUD  review. 

§  906iA   Resident  consultation  and 


(a)  Resident  input.  In  developing  a 
proposed  homeownership  plan,  and  in 
carrying  out  the  plan  after  HUD 
approval,  the  PHA  shall  consult  with 
residents  of  the  development  involved, 
and  with  any  resident  organization  that 
represents  them,  as  necessary  and 
appropriate  to  provide  them  with 
information  and  a  reasonable 
opportunity  to  make  their  views  and 
recommendations  known  to  the  PHA.  If 
the  plan  contemplates  sale  of  units  in  an 
entirely  vacant  development,  the  PHA 
shall  consult  with  the  PHA-wide 
resident  organization,  if  any.  While  the 
Act  gives  the  PHA  sole  legal  authority 
for  final  decisions,  as  to  whether  or  not 
to  submit  a  proposed  homeownership 
plan  and  the  content  of  such  a  proposal, 
the  PHA  shall  give  residents  and  their 
resident  organizations  full  opportimity 
for  input  in  the  homeownership 
planning  process,  and  full  consideration 
of  their  concerns  and  opinions. 

(b)  Resident  initiatives.  Where 
individual  residents,  a  Resident 
Management  Corporation  (RMC),  or 
another  form  of  resident  organization 
may  wish  to  initiate  discussion  of  a 
possible  homeownership  plan,  the  PHA 
shall  negotiate  with  them  in  good  faith. 
Joint  development  and  submission  of 
the  plan  by  the  PHA  and  RMC,  or  other 
resident  organization,  is  encouraged.  In 
addition,  participation  of  an  RMC  or 
other  resident  organization  in  the 
implementation  of  the  plan  is 
encouraged. 

(Approvw)  by  the  Offlca  of  Management  and 
Budget  under  control  number  2S77-O201) 

1906.6    Property  that  may  be  SOW. 

(a)  Types  of  property.  Subject  to  the 
workabihty  criterion  of  §  906.4(a) 
(including,  for  example,  consideration 
of  common  elements  and  other 
characteristics  of  the  property),  a 
homeownership  plan  may  provide  for 
sale  of  one  or  more  dwellings,  along 
with  interests  in  any  common  elements, 
comprising  all  or  a  portion  of  one  or 
more  public  housing  developments.  A 
plan  may  provide  for  conversion  of 
existing  public  housing  to 
homeownership  or  for  homeownership 
sale  of  newly-developed  pubhc  hcHising. 
(However,  for  public  housing  units 
developed  as  replacement  housing  for 


units  demolished  or  disposed  of 
pursuant  to  24  CFR  part  970,  that  part 
requires  that  the  initial  occupants  be 
selected  solely  on  the  basis  of  the 
requirements  governing  rental 
occupancy,  without  reference  to  any 
additional  homeownership  efigibihty  or 
selection  requirements  under  this  part.) 
Turnkey  ID  homeownership  units  may 
be  converted  to  Section  5(h) 
homeownership,  upon  volimtary 
termination  by  any  existing  Turnkey  ID 
homebuyers  of  their  contractual  rights 
and  amendment  of  the  ACC,  in  a  form 
prescribed  by  HUD. 

(b)  Physical  condition  of  property. 
The  property  must  meet  local  code 
requirements  (or.  if  no  local  code  exists, 
the  housing  quality  standards 
established  by  HUD  for  the  Section  8 
Housing  Assistance  Payments  Program 
for  Existing  Housing,  under  24  CFR  part 
882)  and  the  requirements  for 
eUmination  of  lead-based  paint  hazards 
in  HUD-associated  housing,  under 
subpart  C  of  24  CFR  part  35.  When  a 
prospective  piuchaser  with  disabihties 
requests  accessible  features,  the  features 
must  be  added  in  accordance  with  24 
CFR  parts  8  and  9.  Further,  the  property 
must  be  in  good  repair,  with  the  major 
components  having  a  remaining  useful 
life  that  is  sufficient  to  justify  a 
reasonable  expectation  that 
homeownership  will  be  afi^ordable  by 
the  purchasers.  These  standards  must  be 
met  as  a  condition  for  conveyance  of  a 
dwelling  to  an  individual  purchaser, 
unless  the  terms  of  sale  include 
measures  to  assure  that  the  work  will  be 
completed  within  a  reasonable  time 
after  conveyance,  not  to  exceed  two 
years  (e.g..  as  a  part  of  a  mortgage 
finaiu±ag  package  that  provides  the 

tiurchaser  with  a  home  improvement 
ocm  or  pursuant  to  a  sound  sweat 
equity  arrangement). 


%  906.7   Methods  of  sale  and  otwnsfshlp. 

(a)  Permissible  methods.  Any 
appropriate  method  of  sale  and 
ownership  may  be  used,  such  as  fee- 
simple  conveyance  of  single- family 
dwellings  or  conversion  of  multifamily 
buildings  to  resident-owned 
cooperatives  or  condominiums. 

(b)  Direct  or  indirect  sale.  A  PHA  may 
sell  dwellings  to  residents  directly  or 
(with  respect  to  multifamily  buildings 
or  a  group  of  single-family  dwellings) 
through  another  entity  estabUshed  and 
governed  by.  and  solely  composed  of, 
residents  of  the  PHA's  public  housing, 
provided  that: 

(1)  The  other  entity  has  the  necessary 
legal  capacity  and  practical  capability  to 
cany  out  its  responsibilities  under  the 
plan;  and 


(2)  The  respective  rights  and 
obligations  of  the  PHA  and  the  other 
entity  will  be  specified  by  a  written 
agreement  that  includes: 

(i)  Assiuances  that  the  other  entity 
will  comply  with  all  provisions  of  the 
HUD-approved  homeownership  plan; 

(ii)  Assurances  that  the  PHA's 
conveyance  of  the  property  to  the  other 
entity  will  be  subject  to  a  title  restriction 
providing  that  the  property  may  be 
resold  or  otherwise  tr^sferred  only  by 
conveyance  of  individual  dwellings  to 
eUgible  residents,  in  accordance  with 
the  HUD-approved  homeownership 
plan,  or  by  reconveyance  to  the  PHA. 
and  that  the  property  will  not  be 
enciunbered  by  the  other  entity  without 
the  written  consent  of  the  PHA: 

(iii)  Protection  against  fraud  or  misuse 
of  funds  or  other  property  on  the  part 
of  the  other  entity,  its  employees,  and 
agents; 

(iv)  Assurances  that  the  resale 
'proceeds  vnll  be  used  only  for  the 
purposes  specified  by  the  HUD- 
approved  homeownership  plan; 

(v)  Limitation  of  the  other  entity's 
administrative  and  overhead  costs,  and 
of  any  compensation  or  profit  that  may 
be  realized  by  the  entity,  to  amounts 
that  are  reasonable  in  relation  to  its 
responsibilities  and  risks; 

(vi)  AccountabiUty  to  the  PHA  and 
residents  for  the  recordkeeping, 
reporting  and  audit  requirements  of 
§906.17; 

(vii)  Assiuances  that  the  other  entity 
will  administer  its  responsibiUties 
under  the  plan  on  a  nondiscriminatory 
basis,  in  accordance  wixh  the  Fair 
Housing  Act  and  implementing 
regulations;  and 

(viii)  Adequate  legal  remedies  for  the 
PHA  and  residents,  in  the  event  of  the 
other  entity's  failure  to  perform  in 
accordance  with  the  agreement. 

§  906.8    Purchaser  eligibility  and  selection. 

Standards  and  procedures  for 
eligibility  and  selection  of  the  initial 
purchasers  of  individual  dwellings  shall 
be  consistent  with  the  following 
provisions: 

(a)  Applications.  Persons  who  are 
interested  in  purchase  must  submit 
applications  for  that  specific  purpose, 
and  those  appUcations  shall  be  handled 
separately  from  applications  for  other 
PHA  programs.  For  vacant  imits, 
applications  shall  be  dated  as  received 
by  the  PHA  and,  subject  to  eUgibihty 
and  preference  factors,  selection  shall  be 
made  in  the  order  of  receipt 
AppUcation  for  homeownership  shall 
not  affect  an  appUcant's  place  on  any 
other  PHA  waiting  list 

(b)  Eligibility  threshold.  Subject  to  any 
additional  eUgibility  and  preference 


standards  that  are  required  or  permitted 
under  this  section,  a  homeownership 
plan  may  provide  for  the  eUgibihty  of 
residents  of  pubUc  housing  owned  or 
leased  by  the  seller  PHA  (including 
Turnkey  III  homebuyers  who  may  elect 
to  terminate  their  existing  Turnkey  in 
homebuyer  agreements  in  favor  of 
purchase  imder  the  Section  5(h) 
homeownership  plan)  and  residents  of 
other  housing  who  are  receiving 
housing  assistance  imder  Section  8  of 
the  Act,  under  an  ACC  administered  by 
the  seller  PHA,  provided  that  the 
resident  has  been  in  lawful  occupancy 
for  a  minimum  period  specified  in  the 
plan  (not  less  than  30  days  prior  to 
conveyance  of  title  to  the  dweUing  to  be 

giuchased).  For  residents  of  other 
ousing  who  are  receiving  housing 
assistance  under  Section  8,  the 
minimiun  occupancy  requirement  may 
be  satisfied  in  the  unit  for  which  the 
family  is  receiving  Section  8  assistance 
or  the  pubhc  housing  unit.  If  the  family 
is  to  meet  part  or  aU  of  the  minimum 
occupancy  requirement  in  the  pubUc 
housing  unit,  the  Sectioirt  assistance 
must  be  terminated  before  the  family 
moves  into  the  public  housing  unit. 
Public  housing  units  are  ineligible  for 
Section  8  certificate  and  voucher 
assistance  as  long  as  they  remain  under 
ACC  as  pubUc  housing. 

(c)  Applicants  who  do  not  meet 
minimum  residency  requirement  for 
eligibility.  (1)  A  homeownership  plan,  at 
PHA  discretion,  may  also  permit 
eUgibility  for  appUcants  who  do  not 
meet  the  minimum  residency 
requirement  of  paragraph  (b)  of  this 
section  (30  days  or  more,  as  prescribed 
by  the  homeownership  plan)  at  the  time 
of  appUcation,  provided  that  their 
selection  is  conditioned  upon 
completion  of  the  minimum  residency 
requirement  prior  to  conveyance  of  title. 
(A  plan  may  thus  allow  satisfaction  of 
the  threshold  requirements  for 
eligibility  by: 

(i)  Existing  public  housing  or  Section 
8  residents  with  less  than  the  minimum 
period  of  residency; 

(ii)  FamiUes  who  are  already  on  the 
PHA's  waiting  Usts;  and 

(iii)  Other  low-income  famiUes  who 
are  neither  pubUc  housing  nor  Section 
8  residents  at  the  time  of  appUcation  or 
selection.) 

(2)  AppUcants  who  are  not  already 
pubUc  housing  residents,  however,  must 
also  satisfy  the  requirements  for 
admission  to  such  housing. 

(d)  Compliance  with  lease  obligations. 
EUgibility  shall  be  limited  to  residents 
who  have  been  ciirrent  in  all  of  their 
lease  obligations  (in  the  case  of  Turnkey 
ni  homebuyers,  obUgations  under  their 
Turnkey  in  homebuyer  agreements)  over 


a  period  of  not  less  than  six  months 
prior  to  conveyance  of  titie  (or,  if  so 
provided  by  the  homeownership  plan, 
such  lesser  period  as  has  elapsed  since 
the  begirming  of  pubUc  housing  or 
Section  8  tenure),  including,  but  not 
limited  to.  payment  of  rents  (or 
homebuyer's  monthly  payments)  and 
other  charges,  and  reporting  of  all 
income  that  is  pertinent  to 
determination  of  rental  charges  (or 
homebuyer's  monthly  payments).  At  the 
PHA's  discretion,  the  homeowi^rship 
plan  may  allow  a  resident  to  remedy 
imder-reporting  of  income,  provided 
that  proper  reporting  of  income  would 
not  have  resulted  in  ineUgibiUty  for 
admission  to  public  housing  or  for 
Section  8  assistance,  by  payment  of  the 
resulting  underpayment  for  rent  (or 
homebuyer's  monthly  payments]  prior 
to  conveyance  of  titie  to  the 
homeownership  dwelling,  either  in  a 
lump-sum  or  in  installments  over  a 
reasonable  period.  Alternatively,  the 
plan  may  permit  payment  within  a 
reasonable  period  after  conveyance  of 
title,  under  an  agreement  secured  by  a 
mortgage  on  the  property. 

*(e)  A ffordability  standard.  EUgibihty 
shall  be  limited  to  residents  who  are 
capable  of  assuming  the  financial 
obligations  of  homeownership,  under 
minimiun  income  standards  for 
affordabiUty,  taking  into  account  the 
unavailability  of  pubUc  housing 
operating  subsidies  and  modernization 
funds  after  conveyance  of  the  property 
by  the  PHA.  A  homeownership  plan 
may,  however,  take  account  of  any 
available  subsidy  from  other  sources 
(e.g.,  in  connection  with  a  plan  for 
cooperative  ownership,  assistance  under 
Section  8  of  the  Act,  if  available  and 
authorized  by  the  Section  8  regulations). 
Under  this  affordabiUty  standard,  an 
appUcant  must  meet  the  following 
requirements: 

(1)  On  an  average  monthly  estimate, 
the  amount  of  the  appUcant's  payments 
for  mortgage  principal  and  interest,  plus 
insurance,  real  estate  taxes,  utilities, 
maintenance  and  other  regularly 
reciuring  homeownership  costs  (such  as 
condominium,  cooperative,  or  other 
homeownership  association  fees)  will 
not  exceed  the  sum  of: 

(i)  35  percent  of  the  appUcant's 
adjusted  income  as  defined  in  24  CFR 
Part  913;  and 

(ii)  Any  subsidy  that  vdll  be  available 
for  such  payments. 

(2)  The  appUcant  can  pay  any 
amounts  required  for  closing,  such  as  a 
downpayment  (if  any)  and  closing  costs 
chargeable  to  the  purchaser,  in 
accordance  with  the  homeov\rnership 
plan. 
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(f)  Option  to  restrict  eligibility.  A 
homeownership  plan  may.  at  the  PHA's 
diacretion,  restrict  eligibility  to  one  or 
more  residency-baaed  categories  (e.g.. 
for  occupied  imlts.  eligibility  may  be 
restricted  to  the  eidsting  residents  of  the 
units  to  be  sold;  for  vacant  units, 
ehgibility  may  be  restricted  to  public 
housing  residents  only,  or  to  public 
housing  residents  plus  any  one  or  more 
of  the  ^er  residency-based  categories 
that  may  be  established  under 
paragraphs  (b)  and  (c)  of  this  section),  as 
may  be  l^asonable  in  view  of  the 
niunber  of  units  to  be  offered  for  sale 
and  the  estimated  number  of  eligible 
applicants  in  various  categories, 
provided  that  the  residency-based 
preference  requirements  mandated  by 
paragraph  (g)  of  this  section  are 
observed. 

(g)  Residency-based  preferences.  For 
occupied  units,  a  preference  shall  be 
given  to  the  existing  residents  of  each  of 
the  dwellings  to  be  sold.  For  vacant 
units  (including  units  which  are 
voluntarily  vacated),  a  preference  shall 
be  given  to  residents  of  other  public 
housing  units  owned  or  leased  by  the 
seller  PHA  (over  any  other  residency- 
based  categories  that  may  be  established 
by  the  homeownership  plan  for  Section 
8  residents  and  any  categories  of 
nonresident  applicants). 

(h)  Self  sufficiency  preference.  For 
vacant  units,  a  further  preference  shall 
be  given  to  those  applicants  who  have 
completed  self-sufficiency  and  job 
training  programs,  as  identified  in  the 
homeownership  plan,  or  who  meet 
equivalent  standards  of  economic  self- 
sufficiency,  such  as  actual  employment 
experience,  as  specified  in  the 
homeownership  plan. 

(i)  Other  eligibility  or  preference 
standards.  If  consistent  with  the  other 

Erovisions  of  this  section,  a 
omeownership  plan  may  include  any 
other  standards  for  eligibility  or 
preference,  or  both,  at  the  discretion  of 
the  PHA.  that  are  not  contrary  to  law. 

(Approved  by  the  OfTice  of  Management  and 
Budget  under  control  number  2577-0201) 

1 9019   Counseting.  training,  and  technical 

Appropriate  counseling  shall  be 
provided  to  prospective  and  actual 
purchasers,  as  necessary  for  each  stage 
of  implementation  of  the 
homeownership  plan.  Particular 
attention  must  be  given  to  the  terms  of 
purchase  and  financing,  along  with  the 
other  financial  and  maintenance 
responsibilities  of  homeownership.  In 
addition,  where  applicable,  appropriate 
training  and  technical  assistance  shall 
be  provided  to  any  entity  (such  as  an 
RMC.  other  resident  organization,  or  a 


cooperative  or  condominium  entity)  that 
has  responsibihties  for  carrying  out  the 
plan. 

fMM.10   Monpwyhaalnfl  realdenta. 

(a)  Nonpurchasing  resident's  options. 
If  an  existing  resident  of  a  dwelling 
authorized  for  sale  under  a 
homeoMmership  plan  is  ineligible  for 
purchase,  or  declines  to  purchase,  the 
resident  shall  be  given  the  choice  of 
either  relocation  to  other  suitable  and 
affordable  housing  or  continued 
occupancy  of  the  present  dwelling  on  a 
rental  basis,  at  a  rent  no  higher  than  that 
permitted  by  the  Act.  EHsplacement 
(permanent,  involuntary  move)  in  order 
to  make  a  dwelUng  available  for  sale,  is 
prohibited.  In  addition  to  applicable 
program  sanctions,  a  violation  of  the 
displacement  prohibition  may  trigger  a 
requirement  to  provide  relocation 
assistance  in  accordance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Act  of  1970  and 
implementing  regulations  at  4^  CFR  Part 
24.  Where  continued  rental  occupancy 
by  a  nonpurchasing  resident  is 
contemplated  after  conversion  of  the 
property  to  cooperative  or 
condominium  ownership,  the 
homeownership  plan  must  include 
provision  for  any  rental  subsidy 
required  [e.g.,  Section  8  assistance,  if 
available  and  authorized  by  the  Section 
8  regulations).  As  soon  as  feasible  after 
they  can  be  identified,  all 
nonpurchasing  residents  shall  be  given 
written  notice  of  their  options  under 
this  section. 

(b)  Relocation  assistance.  A 
nonpurchasing  resident  who  chooses  to 
relocate  pursuant  to  this  section  shall  be 
offered  the  following  relocation 
assistance: 

(1)  Advisory  services  to  assure  full 
choices  and  real  opporiimities  to  obtain 
relocation  within  a  fiill  range  of 
neighborhoods  where  suitable  housing 
may  be  found,  in  and  outside  areas  of 
minority  concentration,  including 
timely  information,  counseling, 
explanation  of  the  resident's  rights 
under  the  Fair  Housing  Act,  and 
referrals  to  suitable,  safe,  sanitary  and 
affordable  housing  (at  a  rent  no  higher 
than  permitted  by  the  Act),  which  is  of 
the  resident's  choice,  on  a 
nondiscriminatory  basis,  without  regard 
to  race,  color,  religion  (creed),  national 
origin,  handicap,  age,  sex.  or  familial 
status,  in  compliance  with  appUcable 
Federal  and  State  law.  This  requirement 
will  be  met  if  the  resident  is  offered  the 
opporiimity  to  relocate  to  other  suitable 
housing  under  the  Public  Housing 
Program,  any  of  the  housing  assistance 
programs  under  Section  8  of  the  Act,  or 
any  other  Federal,  State  or  local 


program  that  is  comparable,  as  to 
standards  of  housing  quahty.  admission 
and  rent,  to  the  programs  tmder  the  Act, 
and  provides  a  term  of  assistance  of  at 
least  five  years;  and 

(2)  Payment  for  actual,  reasonable 
movii^  and  related  expenses. 

(c)  Temporary  relocation.  A 
nonpurchasing  resident  who  must 
relocate  temiK>rarily  to  permit  work  to 
be  carried  out  shall  be  provided 
suitable,  decent,  safe  and  sanitary 
housing  for  the  temporary  period  and 
reimbursed  for  all  reasonable  out-of- 
pocket  expenses  inctirred  in  connection 
with  the  temfKirary  relocation, 
including  the  cost  of  moving  to  and 
fittm  the  temporarily  occupied  housing 
and  any  increase  in  monthly  rent  and 
utihty  costs. 

1 908.1 1    Nonroutlne  maintenance  reserve. 

(a)  When  reserve  is  required.  A 
nonroutine  maintenaiu:e  reserve  shall  be 
estabUshed  for  all  multifamily 
properties  sold  under  a  homeownership 
plan.  For  single-family  dwellings,  such 

a  reserve  shall  not  be  required  if  the 
availabiUty  of  the  funds  needed  for 
nonroutine  maintenance  is  adequately 
addressed  imder  the  affordabiUty 
standard  prescribed  by  the  plan. 

(b)  Purpose  of  reserve.  The  purpose  of 
this  reserve  shall  be  to  provide  a  source 
of  reserve  funds  for  nonroutine 
maintenance  (including  replacement), 
as  necessary  to  ensure  the  long-term 
success  of  the  plan,  including  protection 
of  the  interests  of  the  homeowners  and 
the  PHA.  The  amounts  to  be  set  aside, 
and  other  terms  of  this  reserve,  shall  be 
as  necessary  and  appropriate  for  the 
particular  homeownership  plan,  taking 
into  account  such  factors  as  prospective 
needs  for  nonroutine  maintenance,  the 
homeowners'  financial  resources,  and 
any  special  factors  that  may  aggravate  or 
mitigate  the  need  for  such  a  reserve. 

f  906.1 2    Purchase  prices  and  financing. 

(a)  Below-market  terms.  To  ensiue 
affordability  by  eligible  purchasers,  by 
the  standard  adopted  under  §  906.8(e),  a 
homeownership  plan  may  provide  for 
below-market  purchase  prices  or  below- 
market  financing,  or  a  combination  of 
the  two.  Discounted  purchase  prices 
may  be  determined  on  a  unit-by-unit 
basis,  based  on  the  particular 
purchaser's  ability  to  pay,  or  may  be 
determined  by  any  other  fair  and 
reasonable  method  (e.g.,  imiform  prices 
for  a  group  of  comparable  dwellings, 
within  a  range  of  affordabiUty  by  a 
group  of  potential  purchasers). 

(b)  Types  of  financing.  Any  type  of 
private  or  public  financing  may  be  used 
[e.g.,  conventional.  Federal  Housing 
Administration  (FHA).  Department  of 
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Veterans  Affairs  (VA).  Farmers'  Home 
Administration  (FmHA).  or  a  State  or 
local  program).  A  PHA  may  finance  or 
assist  in  financing  purchase  by  any 
methods  it  may  choose,  such  as 
purchase-money  mortgages,  guarantees 
of  mortgage  loans  from  other  lenders, 
shared  equity,  or  lease-purchase 
arrangements. 

S90&.13   Protactioo  against  fraud  and 


A  homeownership  plan  shall  include 
appropriate  protections  against  any  risks 
of  fraud  or  abuse  that  are  presented  by 
the  particular  plan,  such  as  collusive 
purchase  for  the  benefit  of  noiuesidents, 
extended  use  of  the  dwelling  by  the 
purchaser  as  rental  property,  or 
collusive  sale  that  would  circumvent 
the  resale  profit  Umitation  of  §906.14. 

$906.14    Umttation  on  resale  proftt. 

(a)  General.  If  a  dwelling  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  the  homeownership  plan 
shcdl  provide  for  appropriate  measures 
to  preclude  realization  by  the  initial 
purchaser  of  windfall  profit  on  resale. 
"Windfall  profit"  means  all  or  a  portion 
of  the  resale  proceeds  attributable  to  the 
ptncfaase  price  discount  (the  fair  market 
value  at  date  of  purdiase  from  the  PHA 
less  the  below-market  purchase  price), 
as  determined  by  one  of  the  methods 
described  in  paragraphs  (b)  through  (d) 
of  this  section.  Subject  to  that 
requirement,  however,  purchasers 
should  be  permitted  to  retain  any  resale 
profit  attributable  to  appreciation  in 
value  after  purchase  (or  a  portion  of 
such  profit  under  a  limited  or  shared 
equity  arrangement),  along  with  any 
portion  of  the  resale  profit  that  is  fairly 
attributable  to  improvements  made  by 
them  after  purchase. 

(b)  Promissory  note  method.  Where 
there  is  potential  for  a  windfall  profit 
because  the  dwelling  unit  is  sold  to  the 
initial  purchaser  for  less  than  fair 
market  value,  without  a  commensurate 
limited  or  shared  equity  restriction,  the 
initial  piirchaser  shall  execute  a 
promissory  note,  payable  to  the  PHA, 
along  wdth  a  mortgage  securing  the 
obligation  of  the  note,  tm  the  following 
terms  and  conditions: 

(1)  The  principal  amount  of 
indebtedness  shall  be  the  lesser  of: 

(i)  The  purchase  price  discoimt,  as 
determined  by  the  definition  in 
paragraph  (a)  of  this  section  and  stated 
in  the  note  as  a  dollar  amoimt;  or 

(ii)  The  net  resale  profit,  in  an  amount 
to  be  determined  upon  resale  by  a 
formula  stated  in  the  note.  That  formida 
shall  define  net  resale  profit  as  the 
amount  by  which  the  gross  resale  price 
exceeds  the  sum  of: 
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(A)  The  discounted  purchase  price; 

(B)  Reasonable  sale  costs  charged  to 
the  initial  purchaser  upon  resale;  aikl 

(C)  Any  mcrease  in  the  value  of  the 
property  that  is  attributable  to 
improvements  paid  for  or  performed  by 
the  initial  purchaser  diuing  tenure  as  a 
homeowner. 

(2)  At  the  option  of  the  PHA.  the  note 
may  provide  for  automatic  reduction  of 
the  principal  amount  over  a  specified 
period  of  ownership  while  the  property 
is  used  as  the  purchaser's  family 
residence,  resulting  in  total  forgiveness 
of  tlw  ind^tedness  over  a  period  of  not 
less  than  five  years  fitim  the  date  of 
conveyance,  in  annual  increments  of  not 
naore  than  20  percent.  This  does  not 
require  a  PHA's  plan  to  provide  for  any 
such  reduction  at  all.  or  preclude  it  fit>m 
sj)ecifying  terms  that  are  less  generous 
to  the  purchaser  than  those  stated  in  the 
foregoing  sentence. 

(3J  To  preclude  collusive  resale  that 
would  circumvent  the  intent  of  this 
section,  the  PHA  shall  (by  an 
appropriate  form  of  title  restriction) 
condition  the  initial  purchaser's  right  to 
resell  upon  approval  by  the  PHA.  to  be 
based  solely  on  the  PHA's 
determination  that  the  resale  price 
represents  fair  market  value  or  a  lesser 
amount  that  will  result  in  payment  to 
the  PHA.  under  the  note,  of  the  full 
amotmt  of  the  purdiase  price  discoimt 
(subject  to  any  accrued  reduction,  if 
provided  for  by  the  homeownership 
plan  pursuant  to  paragraph  (b)(2)  of  this 
section).  If  so  determined,  the  PHA  shall 
be  obligated  to  approve  the  resale. 

(4)  The  PHA  may,  in  its  sole 
discretion,  agree  to  subordination  of  the 
mortgage  that  secures  the  promissory 
note,  in  favor  of  an  additional  lien 
granted  by  die  purchaser  as  security  for 
a  loan  for  home  improvements  or  other 
purposes  approved  by  the  PHA. 

(c)  Limited  equity  method.  As  a 
second  option,  the  requirement  of  this 
section  may  be  satisfied  by  an 
appropriate  form  of  limited  equity 
arrangement,  restricting  the  amount  of 
net  resale  profit  that  may  be  realized  by 
the  seller  (the  Initial  purchaser  and 
successive  purchasers  over  a  period 
prescribed  by  the  homeownership  plan) 
to  the  sum  of: 

(1)  The  seller's  paid-in  equity; 

(2)  The  portion  of  the  resale  proceeds 
attributabliB  to  any  improvements  paid 
for  or  performed  by  the  sell«-  during 
homeownership  tenure;  and 

(3)  An  allowance  for  a  portion  of  the 
property's  appreciation  in  value  during 
homeownership  tenure,  calculated  by  a 
fair  and  reasonable  method  specified  in 
the  homeownership  plan  [e.g.. 
according  to  a  price  index  factor  or 
other  measure). 


(d)  Third  option.  The  requirements  of 
this  section  may  be  satisfied  by  any 
odier  fair  and  reasonable  arrangement 
that  will  accompUsh  the  essential 
purposes  stated  in  paragraph  (a)  of  this 
section. 

(e)  Appraisal.  Determinations  of  fair 
market  value  imder  this  secti<Mi  shall  be 
made  on  the  basis  of  appraisal  within  a 
reasonable  time  prior  to  sale  by  an 
independent  appraiser,  to  be  selected  bv 
the  PfiA. 

S  906.15   Use  of  sale  proceeds. 

(a)  General  authority  for  use.  Sale 
proceeds  may,  after  provision  for  sale 
and  administrative  costs  that  are 
necessary  and  reasonable  for  carrying 
out  the  homeownership  plan,  be 
retained  by  the  PHA  and  used  for 
housing  assistance  to  low-income 
families  (as  such  famiUes  are  defined 
under  the  Act).  The  term  "sale 
proceeds"  includes  all  payments  made 
by  purchasers  for  credit  to  the  purchase 
price  (e.g.,  earnest  money, 
downpayments,  payments  out  of  the 
proceeds  of  mortgage  loans,  and 
principal  and  interest  payments  under 
purchase-money  mortgages),  along  with 
any  amounts  payable  upon  resale  under 
§  906.14,  and  imerest  earned  on  all  such 
receipts.  (Residual  receipts,  as  defined 
in  the  ACC,  shall  not  be  treated  as  sale 
proceeds.) 

(b)  Permissible  uses.  Sale  proceeds 
may  be  used  for  any  one  or  more  of  the 
following  forms  of  housing  assistance 
for  low-incon»  families,  at  the 
discretion  of  the  PHA  and  as  stated  in 
the  HUD-approved  homeownership 
plan; 

(1)  In  connection  with  the 
homeownership  plan  from  which  the 
funds  are  derived,  for  purposes  that  are 
justified  to  ensure  the  success  of  the 
plan  and  to  protect  the  interests  of  the 
homeowners,  the  PHA  and  any  other 
entity  with  responsibiUty  for  carrying 
out  the  plan.  Nonexclusive  examples 
include  nonroutine  maintenance 
reserves  under  §  906.11;  a  reserve  for 
loans  to  homeowners  to  prevent  or  cure 
default  or  for  other  emergency  housing 
needs;  a  reserve  for  any  contingent 
liabilities  of  the  PHA  under  the 
homeownership  plan  (such  as  PHA 
guaranty  of  mortgage  loans);  and  a 
reserve  for  PHA  repurchase,  repair  and 
resale  of  homes  in  the  event  of  defaults. 

(2)  In  connection  with  another  HUD- 
approved  homeownership  plan  under 
this  part,  for  assistance  to  purchasers 
and  for  reasonable  planning  and 
implementation  costs. 

(3)  In  coimection  with  a  State  or  local 
homeownership  program  for  low- 
income  families,  as  described  in  the 
homeownership  plan,  for  assistance  to 
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purchasers  and  for  reasonable  planning 
and  implementation  costs.  Under  such 
programs,  sales  proceeds  may  be  used  to 
construct  or  acquire  additional 
dwellings  for  sale  to  low-income 
famiUes,  or  to  assist  such  families  in 
purchasing  other  dwellings  from  public 
or  private  owners. 

(4)  In  connection  with  the  PHA's 
other  public  housing  that  remains  under 
ACC,  for  any  purposes  authorized  for 
the  use  of  operating  funds  under  the 
ACC  and  applicable  provisions  of  the 
Act  and  Federal  regulations,  as  included 
in  the  HUD-approved  operating  budgets. 
Examples  include  maintenance  and 
modernization,  augmentation  of 
operating  reserves,  protective  services, 
and  resident  services.  Such  use  shall  not 
result  in  the  reduction  of  the  operating 
subsidy  otherwise  payable  to  the  PHA 
under  24  CFR  part  990. 

(5)  In  connection  with  any  other  type 
of  Federal,  State,  or  local  housing 
program  for  low-income  families,  as 
described  in  the  homeownership  plan. 

§906.10    Reptacement  housing. 

(a)  Replacement  requirement.  As  a 
condition  for  transfer  of  ownership 
under  a  HUD-approved  homeownership 
plan,  the  PHA  must  obtain  a  funding 
commitment,  from  HUD  or  another 
source,  for  the  replacement  of  each  of 
the  dwellings  to  be  sold  under  the  plan. 
Replacement  housing  may  be  provided 
by  one  or  any  combination  of  the 
following  methods: 

(1)  Development  by  the  PHA  of 
additional  pubUc  housing  under  24  CFR 
part  941  (by  new  construction  or 
acquisition). 

(2)  Rehabilitation  of  vacant  public 
housing  owned  by  the  PHA. 

(3)  Use  of  five-year,  tenant-based 
cartiHcate  or  voucher  assistance  under 
Section  8  of  the  Act. 

(4)  If  the  homeownership  plan  is 
submitted  by  the  PHA  for  sale  to 
residents  through  an  RMC.  resident 
organization  or  cooperative  association 
which  is  otherwise  eligible  to 
participate  under  this  part,  acquisition 
of  nonpublicly-owned  housing  units, 
which  the  RMC,  resident  organization  or 
cooperative  association  will  operate  as 
rental  housing,  comparable  to  public 
housing  as  to  term  of  assistance, 
housing  standards,  eligibility,  and 
contribution  to  rent. 

(5)  Any  other  Federal,  State,  or  local 
housing  program  that  is  comparable,  as 
to  housing  standards,  eligibiUty  and 
contribution  to  rent,  to  the  programs 
referred  to  in  paragraphs  (a)(1)  through 
(a)(3)  of  this  section,  and  provides  a 
term  of  assistance  of  not  less  than  five 
years. 


(b)  Funding^fxtnunitments.  Although  a 
HUD  funding  commitment  is  required  if 
the  replacement  housing  requirement  is 
to  be  satisfied  through  any  of  the  HUD 
programs  listed  in  paragraph  (a)  of  this 
section,  HUD's  approval  of  a  Section 
5(h)  homeownership  plan  on  the 
expectation  that  such  a  funding 
commitment  will  be  forthcoming  shall 
not  constitute  a  binding  obligation  to 
make  such  a  commitment.  Where  the 
requirement  is  to  be  satisfied  under  a 
State  or  local  program,  or  a  Federal 
program  not  administered  by  HUD,  a 
funding  commitment  shall  be  required 
from  the  proper  authority. 

(c)  Use  of  sale  proceeds  to  fund 
replacement  housiitg.  Sale  proceeds  that 
are  generated  under  the  homeownership 
plan  may  be  used  under  some  of  the 
replacement  housing  options  under 
paragraph  (a)  of  this  section  {e.g., 
rehabilitation  of  vacant  public  housing 
units,  or  an  eligible  local  program). 
Where  a  homeownership  plan  provides 
for  sale  proceeds  to  be  used  for 
replacement  housing,  HUD  approval  of 
the  plan  and  execution  of  the  PHA- 
HUD  implementing  agreement  shall 
satisfy  the  funding  commitment 
requirement  of  paragraph  (a)  of  this 
section,  with  regard  to  the  amount  of 
replacement  housing  to  be  funded  out  of 
sale  proceeds. 

(d)  Consistency  with  current  housing 
needs.  Replacement  housing  may  differ 
from  the  dwellings  sold  under  the 
homeownership  plan,  as  to  unit  sizes  or 
family  or  elderly  occupancy,  if  the  PHA 
determines  that  such  change  is 
consistent  with  current  local  housing 
needs  for  low-income  families. 

(e)  Inapplicability  to  prior  plans.  This 
section  shall  not  apply  to 
homeownership  plans  that  were 
submiUed  to  HUD  under  the  Section 
5(h]  Homeownership  Program  prior  to 
October  1,1990. 

1906.17    Records,  raports,  and  audits. 

The  PHA  shall  be  responsible  for  the 
maintenance  of  records  (including  sale 
and  financial  records,  which  must 
include  information  on  the  racial  and 
ethnic  characteristics  of  the  purchasers) 
for  all  activities  incident  to 
implementation  of  the  HUD-approved 
homeownership  plan.  Until  all  planned 
sales  of  individual  dwellings  have  been 
completed,  the  PHA  shall  submit  to 
HUD  annual  sales  reports,  in  a  form 
prescribed  by  HUD.  The  receipt, 
retention,  and  expenditure  of  the  sale 
proceeds  shall  be  covered  in  the  regular 
independent  audits  of  the  PHA's  public 
housing  operations,  and  any 
supplementary  audits  that  HUD  may 
find  necessary  for  monitoring.  Where 
another  entity  is  responsible  for  sale  of 


individual  units,  pursuant  to  §  906.7(b), 
the  PHA  must  ensure  that  the  entity's 
responsibilities  include  proper 
recordkeeping  and  accoimtability  to  the 
PHA,  sufficient  to  enable  the  PHA  to 
monitor  compliance  with  the  approved 
homeownership  plan,  to  prepare  its 
reports  to  HUD.  and  to  meet  its  audit 
responsibilities.  All  books  and  records 
shall  be  subject  to  inspection  and  audit 
by  HUD  and  the  General  Accounting 
Office  (GAO). 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

§906.18    Submission  and  review  of 
homeownership  plan. 

Whether  to  develop  and  submit  a 
proposed  homeownerahip  plan  is  a 
matter  within  the  discretion  of  each 
PHA.  A  PHA  may  initiate  a  proposal  at 
any  time,  according  to  the  following 
procediu«s: 

(a)  Preliminary  consultation  with 
HUD  staff.  Before  submission  of  a 
proposed  plan,  the  PHA  shall  consult 
informally  with  the  appropriate  HUD 
Field  Office  to  assess  feasibiUty  and  the 
particulars  to  be  addressed  by  the  plan. 

(b)  Submission  to  HUD.  The  PHA 
shall  submit  the  proposed  plan,  together 
with  supporting  doctunentation,  in  a 
format  prescribed  by  HUD,  to  the 
appropriate  HUD  Field  Office. 

(c)  Conditional  approval.  Conditional 
approval  may  be  given,  at  HUD 
discretion,  where  HUD  determines  that 
to  be  justified.  For  example,  conditional 
HUD  approval  might  be  a  necessary 
precondition  for  the  PHA  to  obtain  the 
funding  commitments  required  to 
satisfy  the  requirements  for  final  HUD 
approval  of  a  complete  homeownership 
plan.  Where  conditional  approval  is 
granted,  HUD  will  specify  the 
conditions  in  writing. 

(Approved  by  tlie  OtBce  of  Management  and 
Budget  under  control  number  2577-0201) 

1906.19    HUD  approval  and  PHA-«1UD 
Implamanting  agraamant 

Upon  HUD  notification  to  the  PHA 
that  the  homeownership  plan  is 
approvable  (in  final  form  that  satisfies 
all  appUcable  requirements  of  this  part), 
the  PHA  and  HUD  will  execute  a 
written  implementing  agreement,  in  a 
form  prescribed  by  HUD,  to  evidence 
HUD  approval  and  authorization  for 
implementation.  The  plan  itself,  as 
approved  by  HUD,  shall  be  incorporated 
in  the  implementing  agreement.  Any  of 
the  items  of  supporting  documentation 
may  also  be  incorporated,  if  agreeable  to 
the  PHA  and  HUD.  The  PHA  shall  be 
obligated  to  cany  out  the  approved 
homeownership  plan  and  other 
provisions  of  the  implementing 


agreement  without  modification,  except 
with  written  approval  by  HUD. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

§906^    Content  Of  homaownofship  plan. 

The  homeownership  plan  must 
address  the  following  matters,  as 
applicable  to  the  particular  factual 
situation: 

(a)  Property  description.  A  description 
of  the  property,  including  identification 
of  the  development  and  tiie  specific 
dweUings  to  be  sold. 

(b)  Repair  or  rehabilitation.  If 
applicable,  a  plan  for  any  repair  or 
rehabiUtation  required  under  §  906.6, 
based  on  the  assessment  of  the  physical 
condition  of  the  property  that  is 
included  in  the  supporting 
documentation. 

(c)  Purchaser  eligibility  and  selection. 
The  standards  and  procedures  to  be 
used  for  homeownership  applications 
and  the  eligibiUty  and  selection  of 
purchasers,  consistent  with  the 
requirements  of  §  906.8.  If  the 
homeownership  plan  allows  application 
for  purchase  of  vacant  units  by  families 
who  are  not  presently  public  housing  or 
Section  8  residents  and  not  already  on 
the  PHA's  waiting  fists  for  those 
programs,  the  plan  must  include  an 
afiirmative  fair  housing  marketing 
strategy  for  such  families,  including 
specific  steps  to  inform  them  of  their 
eligibility  to  apply,  and  to  solicit 
applications  from  those  in  the  housing 
maricet  who  are  least  likely  to  apply  for 
the  program  without  special  outreach. 

(d)  Sale  and  financing.  Terms  and 
conditions  of  sale  and  financing  (see, 
particularly,  §§906.11  through  906.14). 

(e)  Future  consultation  with  residents. 
A  plan  for  consultation  with  residents 
during  the  implementation  stage  (See 

§  906.5).  If  appropriate,  this  may  be 
combined  with  the  plan  for  counseling. 

(f)  Counseling.  Counseling,  training, 
and  technical  assistance  to  be  provided 
in  accordance  with  §  906.9. 

(g)  Sale  via  resident-controlled  entity. 
If  the  plan  contemplates  sale  to 
residents  via  an  entity  other  than  the 
PHA,  a  description  of  that  entity's 
responsibiUties  and  information 
demonstrating  that  the  requirements  of 
§  906.7(b)  have  been  met  or  will  be  met 
in  a  timely  fashion. 

(h)  Nonpurchasing  residents.  If 
applicable,  a  plan  for  nonpurchasing 
residents,  in  accordance  with  §  906.10. 

(i)  Sale  proceeds.  An  estimate  of  the 
sale  proceeds  and  an  explanation  of 


how  they  will  be  used,  in  accordance 
witii  §906.15. 

(j)  Replacement  housing.  A 
replacement  housing  plan,  in 
accordance  with  §906.16. 

(k)  Administration.  An  administrative 
plan,  including  estimated  staffing 
requirements. 

(1)  Records,  accounts  and  reports.  A 
description  of  the  recordkeeping, 
accounting  and  reporting  procedures  to 
be  used,  including  those  required  by 
§906.17. 

(m)  Budget.  A  budget  estimate, 
showing  the  costs  of  implementing  the 
plan,  and  the  sources  of  the  fimds  that 
will  be  used. 

(n)  Timetable.  An  estimated  timetable 
for  the  major  steps  required  to  carry  out 
the  plan. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2577-0201) 

§906.21    Supporting  documentation. 

The  following  supporting 
documentation  shall  be  submitted  to 
HUD  with  the  proposed  homeownership 
plan,  as  appropriate  for  the  particular 
plan: 

(a)  Property  value  estimate.  An 
estimate  of  the  fair  market  value  of  the 
property,  including  the  range  of  fair 
market  values  of  individual  dwellings, 
with  information  to  support  the 
reasonableness  of  the  estimate.  (The 
purpose  of  this  data  is  merely  to  assist 
HUD  in  determining  whether,  taking 
into  consideration  the  estimated  fair 
market  value  of  the  property,  the  plan 
adequately  addresses  any  risks  of  fiaud 
and  abuse  pursuant  to  §  906.13  and  of 
windfall  profit  upon  resale,  pursuant  to 
§  906.14.  A  formal  appraisal  need  not  be 
submitted  with  the  proposed 
homeownership  plan.) 

(b)  Physical  assessment.  An 
assessment  of  the  physical  condition  of 
the  property,  based  on  the  standards 
specified  in  §906.6. 

(c)  Workability.  A  statement 
demonstrating  the  practical  workability 
of  the  plan,  based  on  analysis  of  data  on 
such  elements  as  purchase  prices,  costs 
of  repair  or  rehabilitation, 
homeownership  costs,  family  incomes, 
availabilify  of  financing,  and  the  extent 
to  which  there  are  eligible  residents 
who  are  expected  to  be  interested  in 
purchase.  (See  §  906.4(a)). 

(d)  Commitment  and  capability. 
Information  to  substantiate  the 
commitment  and  capability  of  the  PHA 
and  any  other  entity  with  substantial 
responsibilities  for  implementing  the 
plan. 


(e)  Resident  planning  input.  A 
description  of  resident  consultation 
activities  carried  out  pursuant  to  §  906.5 
before  submission  of  the  plan,  with  a 
summary  of  the  views  and 
recommendations  of  residents  and 
copies  of  any  written  coniments  that 
may  have  been  submitted  to  the  PHA  by 
individual  residents  and  resident 
organizations,  and  any  other  individuals 
and  organizations. 

(f)  Nondiscrimination  certification. 
The  PHA's  certification  that  it  will 
administer  the  plan  on  a 
nondiscriminatory  basis,  in  accordance 
with  the  Fair  Housing  Act,  Title  VI  of 
the  Civil  Rights  Act  of  1964,  Executive 
Order  11063,  and  implementing 
regulations,  and  will  assure  compliance 
with  those  requirements  by  any  other 
entity  that  may  assume  substantial 
responsibilities  for  implementing  the 
plan. 

(g)  Legal  opinion.  An  opinion  by  legal 
counsel  to  the  PHA,  stating  that  counsel 
has  reviewed  the  plan  and  finds  it 
consistent  with  all  applicable 
requirements  of  Federal,  State,  and  local 
law,  including  regulations  as  well  as 
statutes.  In  addition,  counsel  must 
identify  the  major  legal  requirements 
that  remain  to  be  met  in  implementing 
the  plan,  if  approved  by  HUD  as 
submitted,  indicating  an  opinion  about 
whether  those  requirements  can  be  met 
without  special  problems  that  may 
disrupt  the  timetable  or  other  features 
contained  in  the  plan. 

(h)  Board  resolution.  A  resolution  by 
the  PHA's  Board  of  Commissioners, 
evidencing  its  approval  of  the  plan, 
(i)  Other  information.  Any  other 
information  that  may  reasonably  be 
required  for  HUD  review  of  the  plan. 
Except  for  the  PHA-HUD  implementing 
agreement  under  §  906.19,  HUD 
approval  is  not  required  for  documents 
to  be  prepared  and  used  by  the  PHA  in 
implementing  the  plan  (such  as 
contracts,  appfications,  deeds, 
mortgages,  promissory  notes,  and 
cooperative  or  condominium 
documents),  if  their  essential  terms  and 
conditions  are  described  in  the  plan. 
Consequently,  those  documents  need 
not  be  submitted  as  part  of  the  plan  or 
the  supporting  documentation. 

Dated:  September  20, 1994. 
Joseph  Shukiiner, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 
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Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
f=ederal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  Or  tioxh. 

LSA  •  Uat  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amerxtatory 
actions  pubBshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$26.00  per  year. 

Federal  fteglster  Index 

The  irxiex.  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  the  issuing 
ager>cies.  Significant  sut>iects  are  canied 
as  cross-refererK:es. 
$24.00  per  year. 


A  Anting  aid  «  included  <n  eacf  pubiK^ofi  ^hich  ters 
fvdeiai  Register  page  numbers  iniit<  Tfie  date  o*  pi/Weari(-' 
10  Oie  Federal  f^egisK  ■ 


Superintendent  of  Documents  Subscription  Order  Form 


*5421 


I I    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Charge  your  order. 
Ifaeaayl 

To  fax  your  orders  (202)  512-2233 


LSA  4  List  of  CFR  Sections  Affected  (LCS)  at  $26.00  each 
Federal  Register  Index  (FRSU)  at  $24.00  each 


The  total  cost  of  my  order  is  $ . 


.  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Pkase  type  or  print) 


For  privacy,  check  box  lielow: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Documents 


(Additional  address/atlention  line) 


□  GPO  Deposit  Account        |_         1    j    I    I      -  _J 

G  VISA  G  MasterCard            1    1      (exoiration) 

Mill        III                     II         1    1    1    II 

(Street  address) 


(City.  Sute.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purcha^-  order  no.) 


(Authorizing  signature)  i(y94 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  15250-7954 
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F«d«nJ  Rttflston 

What  It  U 

And 

How  To  Um  ft 


Announdng  die  Latest  Editiini 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 


A  Gaida  far  tfaa  Unr  of  lh«  PadrnJ 
Cads  of  Padmd  tagulattons  Sjntam 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Re^ster  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 


Price  $7.00 
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Superintendent  of  Documents  PiibUcations  Order  Ibrm 


•6173 

Dyes, 


■■•^ 


pkast  sand  mc  the  following: 


lb  fuxoor 


(2t2)-512-225t 


ofTks 


■  liMSHMr«UMK.«l  VjOO pv oopyi  8Mk Na  O0»-OOIH)OO44-4 


The  KNal  cost  of  my  order  is  $ Imematiofial  customers  please  add  23%.  Prices  include  r^ular  domestk 

sod  iiMilim  and  sic  subfect  lo  change. 


(C0B»«^ 

or  taaoMl  Name) 

(PtoM  type  or  prat) 

(AMWMri  •4di«MMMi«i  Um) 

Cknetmk 

kw) 

«Cil^S« 

■.ZIP  Code) 

(D^niw 

ikoM  inchidim  am  code) 

Marvsa 

ORlwNa) 

vn  NO 

Method  of  nQrmcnt: 

I I  Check  fttyaUe  to  die  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    I    I    M    l-fl 
r~l  VISA  or  MssterCaid  Account 

I  I  I  I I  I  I  I  I  I  I  I  i-n 

(Credii  card  expintiaa  <kMe)  Tlumk  yom  for 

jomr  order! 


(Autbonzinf  SifnaiuTc) 


(Ik  \-n) 


Mail  lb:    New  Orders,  Superintendent  of  Docunenls 
P.Q  Box  3719S4,  Pittsbuigh.  R\  1S2S0-7934 
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FmCRAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  onicial  holidays),  by 
the  Office  of  the  Federal  Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20406.  under  the  Federal  Register 
Act  (49  Stat.  500.  as  amended;  44  US  C.  Ch.  15)  and  the 
regulations  of  the  Administrative  Committee  of  the  Federal  Register 
(1  CFR  Ch.  I).  Distribution  is  made  only  by  the  Superintendent  of 
Documents,  US.  Government  Printing  Office,  Washington.  DC 
20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archivet  and  Records  Administration 
authenticates  this  issue  of  the  Fedflral  Registar  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contenU  of  the  Feder^  Regtetar  shall  be 
judicially  noticed. 

The  Fadval  Rflgteta-  is  published  in  paper.  24x  microfiche  and  as 
an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  database  is  updated  by  6 
a.m.  each  dav  the  Federal  RegMar  is  published.  The  database 
includes  both  text  and  graphics  from  Volume  59.  Number  1 
(January  2,  1994)  forward.  It  is  available  on  a  Wide  Area 
Information  Server  (WAIS)  through  the  Internet  and  via 
asynchronous  dial-in.  The  annual  subscription  fee  for  a  single 
workstation  is  $375.  Six-month  subecriptions  are  available  for  $200 
and  one  month  of  access  can  be  purchased  for  $35.  Discounts  are 
available  for  multiple-workstation  subscriptions.  To  subscribe. 
Internet  users  should  telnet  to  wais.access.gpo.gov  and  login  as 
newuser  (all  lower  case);  no  password  is  required.  Dial  in  users 
should  use  communications  software  and  modem  to  call  (202) 
512-1661  and  login  as  wais  (all  lower  case);  no  password  is 
required;  at  the  second  login  prompt,  login  as  ne%vuser  (all  lower 
case);  no  password  is  required.  Follow  the  instructions  on  the 
screen  to  register  for  a  subscription  for  the  Federal  Register  Online 
via  GPO  Access.  For  assistance,  contact  the  GPO  Access  User 
Support  Team  by  sending  Internet  e-mail  to 

hefp9eid$05.eids.gpo.gov.  or  a  fax  to  (202)  512-1262.  or  by  calling 
(202)  512-1530  betwaan  7  a.m.  and  5  p.m.  Eastern  time,  Mondav 
through  Friday,  except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $494,  or  $544  for  a  combined  Federal  Register  Federal 
Register  Index  and  List  of  CFR  Sections  Affetted  (LSA) 
subscription,  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Resisfer  Index  and  LSA  is  $433.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or  $8.00 
for  each  group  of  pages  as  actually  bound;  or  $1.50  for  aach  issue 
in  microfiche  form.  All  prices  include  regular  domestic  postage 
and  handling.  International  customers  please  add  25%  for  foreign 
handling.  Remit  check  or  money  order,  made  payable  to  the 
Superintendent  of  Documents,  or  charge  to  your'GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to.  New  Orders. 
Superintendent  of  Documents.  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearina 
in  the  Fadaral  Regiatar.  ^       " 

How  To  ata  This  PubUcatioo:  Use  the  volume  number  and  the 
page  number.  Example:  59  FR  12345. 
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PUBUC 
Suliacriptioiis: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

Online: 
Telnet  wais.access.gpo.gov,  login  as  newuser  <enter>.  no 
password  <enter>;  or  use  a  modem  to  call  (202)  512-1661. 
login  as  wais.  no  password  <enter>.  at  the  second  login  as 
newuser  <enter>.  no  password  <enter>. 
Assistance  with  online  subscriptions  202-512-1530 

Single  copiesAMck  copies: 
Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subecriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 

For  other  talephons  numben .  m«  the  Reader  Aids  section 
•I  the  end  of  (his  issue. 


THE  FEDERAL  REGISTER 
WHAT  IT  IS  AND  HOW  TO  USE  IT 


FOR: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 
Regulations. 

WHO:       The  GfTice  of  the  Federal  Register. 

WHAT:     Free  public  brienngs  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code  of 

Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 

WHY:        To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WHEN: 
WHERE 


WASHINGTON.  DC 

(TWO  BRIEFINGS) 

November  21  at  9:00  am  and  1:30  pm 


Office  of  the  Federal  Register  Conference 
Room.  800  North  Capitol  Street  NW. 
Washington.  DC  (3  blocks  north  of  Union 
Station  Metro) 
RESERVATIONS:   202-523-4538 


NEW  YORK.  NY 

December  13.  9:30  am-12:30  pm 
National  Archives— Northeast  Region,  201 
Varick  Street,  12th  Floor.  New  York,  NY 
RESERVATIONS:    1-800-347-1997 


WHEN: 
WHERE 


Contents 
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Advisory  Council  on  Historic  Preservation 
See  Historic  Preservation,  Advisory  Council 

Agency  for  International  Devetopment 

PROPOSED  RULES 

Regulatory  agenda,  581 86-581 H7 

Agency  for  Toxic  Substances  and  Disease  Registry 

NOTICES 

.Superfund  program: 
Hazardous  substances  priority  list  (loxi€Xjlogj(.aI  profiles). 
56498-56499 

Agricultural  Marketing  Service 

RULES 

Oranges  and  grapefruit  grown  in  Texas,  56381-56383 

(Granges,  grapefruit,  tangerines,  and  tangelos  grown  in 

Florida,  56376-56381 
PROPOSED  RULES 
Milk  marketing  orders: 

Central  Arizona,  56414-56421 
Poultry  and  rabbit  products;  inspection  and  grading: 

Voluntary  poultry  grade  st.indanis 
Correction,  56573 

Agriculture  Department 

.See  Agricultural  Marketing  .Service 

See  Animal  and  Plant  Health  Insper;tion  .Servioj 

PROPOSED  RULES 

Regulatory  agenda,  57250-57370 

Alcohol,  Tobacco  and  Firearms  Bureau 

PROPOSED  RULES 

R«igulatory  agenda,  58007-58014 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 

Oriental  fruit  fly,  56375-56376 
PROPOSED  RULES 
Plant-related  quarantine,  foreign: 

Grapefruit  and  mangoes  from  Mexico,  5641 2-5IM 14 
NOTICES 
Meetings:  , 

Boll  weevil  control  program,  56458 

Antitrust  Division 

NOTtCES 

National  cooperative  research  notifications: 

Cable  Television  Laboratories,  Inc.,  et  al.,  56532 

Corporation  for  National  Research  Initiatives.  56532- 
56533 

Financial  Services  Technology  Consortium,  Inc.,  56533 

IBM  et  al.,  56533 

PowerOpen  Association,  Inc.,  56533-56534 

Architectural  and  Transportation  Barriers  Compliance 
Board 

PROPOSED  RULES 

Regulatory  agenda.  58190-58191 


Arctic  Research  Commission 

NOTICES 
Meetings,  56458 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  Of  Severely  Disabled,  Committee  for  Purchase  From 

People  Who  Are 
See  Committee  for  Pim  hase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Coyote  Springs  Cogeneration  Projix^t,  OR;  record  of 
decision;  availability,  5B480-56481 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Social  ser\'ices  block  grants;  .State  allotments.  56497- 
56498 

Civil  Rights  Commission 

PROPOSED  RULES 
Regulatory  agenda.  58194 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Egmont  Channel.  PL;  regulated  navigation  area.  56395- 

56396 
Patuxent  River.  MD;  safety  zone,  56396-56397 
Safety  and  security  zones,  etc.;  list  of  temporary  rules, 
56393-36395 
PROPOSED  RULES 

Marine  occupational  safety  and  health  standards: 
Asbestos  exposure  abroad  vessels,  at  outer  ctmtinental 
shelf  facilities,  and  deepwater  ports;  exposure  and 
control  procedtues;  terminated,  56456 
NOTICES 
MtH'tings: 
Merchant  Marine  Personnel  Advisory  Conunittee.  56508 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  hitcmational  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

PROPOSED  RULES 

Regulatory  agenda,  57372-57448 

Committee  for  Purchase  From  People  Who  Are  BMnd  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  56465-56468 

Commodity  Futures  Trading  Commission 

PROPOSED  RULES 

Regulatory  agenda.  58486-58488 
NOTICES 

Contract  market  proposals: 
Coffee.  Sugar  Ik  COcoa  Exchange — 

Nonfat  dry  milk  futures  contract,  56468 


Priatcd  oo  recycled  paper  coauiniDf  100%  pott  coBtuoter  wute 
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ComptroU«r  of  th«  Currency 

PROPOSEO  RULES 

Regulatory  agenda.  58018-58019 

Consumer  Product  Safety  Commission 

RULES 

Hazardous  substances: 
Toys  and  games  labeling  and  small  balls  ban  for  children 
under  age  three;  enforcement  policy  statement, 
56387-56388 
PROPOSED  RULES 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Packages  containing  250  mg  or  more  of  naproxen, 
56445-56448 
Regulatory  agenda,  58490-58495 

Corporation  for  National  and  Community  Service 

PROPOSED  RULES 

Regulator}'  agenda.  58196-58198 

Customs  Service 

PROPOSED  RULES 

Regulatory  agenda.  58020-58031 

Defense  Department 

Sff  Navv  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Regulator)'  agenda.  58460-58462 
Regulatory  agenda.  57452-57485 
NOTICES 
Meetings: 

Scientific  Advisory  Board.  56468-56469 

Education  Department 

PROPOSED  RULES 

Regulatory  agenda,  57488-57502 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Graduate  assistance  in  areas  of  national  need  program. 
56472 
Meetings: 
Student  Financial  Assistance  Advisor>'  Committee, 
56471-56472 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions. 
56534-56535 

Energy  Department 

See  bonne\  lile  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energ\-  Office 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office.  Energy  Department 

PROPOSED  RULES 

Regulatory  agenda.  57504-57529 

Review  of  existing  significant  regulation  for  modification  or 

elimination;  inquiry,  56421-56423 
NOTICES 

Environmental  statements;  availability,  etc.: 
Pinon  Pine  power  project.  NV.  56472-56480 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservation  standards: 

Dishwashers,  clothes  washers  and  clothes  drjers.  56423- 
56433 


Environmental  Protection  Agency 

RULES 

Hazardous  waste  program  authorizations: 
Alabama,  56407-56409 
New  Hampshire,  56397-56407 
Washington;  correction,  56573 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  56409 
PROPOSED  RULES 

Pesticides;  tolerances  in  food,  animal  feeds,  and  raw- 
agricultural  commodities: 
Glufosinate-ammonium,  56452-56454 
Permethrin,  etc.,  56454-56456 
Regulatory  agenda,  58200-58309 
NOTICES 
Confidential  business  information  and  data  transfer  to 

contractors.  56491 
Meetings: 
Environmental  Financial  Advisory  Board.  56491 
National  Drinking  Water  Advisory  Council,  56491-56492 
Toxic  and  hazardous  substances  control: 
Chemical  testing — 
.  Enforceable  consent  agreements.  56492 

Equal  Employment  Opportunity  Commission 

PROPOSED  RULES 

Regulatory  agenda.  58312-58313 

Executive  Office  of  the  President 

See  Management  and  Budget  Office 
See  Presidential  Documents 

Farm  Credit  Administration 

PROPOSED  RULES 

Regulatory  agenda.  58498-58503 

Farm  Credit  System  insurance  Corporation 

PROPOSED  RULES 

Regulatory  agenda,  58506-58507 
Federal  Aviation  Administration 

RULES 

Airmen  certification: 

Recent  flight  experience;  pilot  in  command  requirements. 
56385-56387 
Airworthiness  directives: 

McDonnell  Douglas,  56383-56385 
PROPOSED  RULES 
.'virworthiness  directives: 

Airbus,  56433-56435 

Bell,  56436-56439 

British  Aerospace,  56435-56436 

NOTICES 

Exemption  petitions;  sumn.ary  and  disposition,  56568- 

56569 
Passenger  facility  charges;  applications,  etc.: 
Little  Rock  Regional  Airport,  AZ,  56569-56570 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Idaho, 56410-56411 

Minnesota.  56411 
PROPOSED  RULES 

Regulatory  agenda,  58510-58525 


NOTICES 

Agency  information  collection  activities  under  OMB 
review,  56493 

Federal  Deposit  Insurance  Corporation 

PROPOSED  RULES 

Regulatory  agenda,  58528-58537 

NOTICES 

Meetings;  Sunshine  Act.  56572 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Regulatory  agenda.  58316-58322 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Regulatory  agenda.  58540-58545 

NOTICES 

Electric  rate  and  corporate  regulation  filings; 

Environmental  statements:  availability,  etc.; 

Duke  Power  Co.,  56483 

Questar  Pipeline  Co..  56483-56484 
Hydroelectric  applications.  56481-5(i482 
Meetings;  Sunshine  Act,  56572 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gulf  Transmission  Co..  56482-5l>483 

Felts  Mills  Energy  Partners.  LP..  56484-56485 

Florida  Gas  Transmission  Co.  et  al.,  56485 

LG&E-Westmoreland  Rensselaer.  56483 

Trunkline  Gas  Co.,  56483 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent; 
Snyder  County  et  al..  PA.  56570-56571 

Federal  Housing  Enterprise  Oversight  Office 

PROPOSED  RULES 
Regulatory  agenda,  58378 

Federal  Housing  Finance  Board 

PROPOSED  RULES 

Regulatory  agenda,  58548-58550 

Federal  Maritime  Commission 

PROPOSED  RULES 

Regulatory  agenda.  58552-58555 

NOTICES 

In\estigations.  hearings,  petitions,  etc.; 

Trans- ,\tlantic  Agreement.  5649.3-56404 
Meetin'.'s;  Sunshine  Act.  56572 

Federal  Mediation  and  Conciliation  Service 

PROPOSED  RULES 
Regulatory  agenda.  58324 

Federal  Reserve  System 

PROPOSED  RULES 

Regulatory  agenda.  58558-58571 

NOTICES 

Meetings;  Sunshine  Act.  56572 

Applications,  hearings,  determinations,  etc.: 
Carbon  County  Holding  Co.,  56494 
CS  Holding  and  Credit  Suisse,  56494-56495 
One  Valley  Bancorp  of  West  Virginia.  Inc..  56495-56496 
United  Carolina  Bancshares  Corp..  56496 
Wilmot  Bank  Holding  Co.  et  al..  56497 


Federal  Trade  Commission 

PROPOSED  RULES 

Regulatory  agenda.  58574-58579 

Financial  Management  Service 
See  Fiscal  Service 

Fiscal  Service 

PROPOSED  RULES 

Regulatory  agenda.  58003*-58007 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 

Findings  on  petitions,  etc.,  56457 
NOTICES 
Endangered  and  threatened  species  permit  appiiiatinns. 

56529-56530 
Meetings: 

Klamalh-River  Basin  Fisheries  Task  Force,  56530 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Oxytetracycline  hydrochloride  soluble. powdt-r 
Correction.  56388 
PROPOSED  RULES 
Biological  products: 

General  biologies  and  licensing  and  blood  est.ibiishniiM)t> 
and  products:  regulatory  re\  iew  and  comment 
request.  56448-56449 
Food  for  human  consuinption; 
Food  labeling — 

Iron-containing  suppienients  and  drugs;  warning 

statements  and  unit-dose  packaging  n^quirejuents; 
( orrection.  56573 
NOTICES 

Medi<  al  devices;  premarket  approval: 
C.]B.\  Corning  Diagnostics  Corp.;  .\CS  CE.^  Asv^v  in  vitro 

fie\  ice.  56499-56500 
Cook  OB/GVN;  Cook  Chorionic  Villus  .Sampling  .Set. 
5(^400 

Foreign-Trade  Zones  Board 

NOTICES 

Application.^.  hi!uiin;.is.  dett^nninations.  etc.: 
Texas 

R.G.  Barry  C«)rp.;  footwear  and  thermal  comlurt 
products  distribution  facilities.  56459    . 

General  Services  Administration 

PROPOSED  RULES 

Federal  .Acquisition  Regulation  (FAR): 

Regulatory  agcinda.  58460-58484 
Regulatory  agenda.  58326-58340 

Geological  Survey 

NOTICES 

.Northern  Son(jra.  .Mexico:  geological  mapping  of  selected 

areas:  contribution  acceptance  from  -Minera  Kennecotl. 

S.A.  De  C.V..  56529 

Government  Ethics  Office 

PROPOSED  RULES 

Regulatory  agenda.  58380-58384 

Health  and  Human  Services  Department 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
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See  Children  and  Familierib  Administration 

See  Food  and  Drug  Administration 

See  Health  Care  Financing  Administration 

See  Social  Security  Administration 

PROPOSED  RULES 

Regulatory  agenda,  57532-57629 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  56500-56501 
Medicare  and  medicaid: 
Program  issuances  and  coverage  decisions:  quarterly 
listing,  56501-56510 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Petroleum  violation  escrow  funds:  excess  determination. 
56485-56491 

Hearings  and  Appeals  Office,  Interior  Department 

RULES 

Hearings  and  appeals  procedures: 
Surface  coal  mining:  special  rules 
Correction.  56573 

Historic  Preservation,  Advisory  Council 

PROPOSED  RULES 
Regulatory  agenda,  58184 

Housing  and  Urban  Development  Department 

See  Federal  Housing  Knterprise  Oversight  Office 
PROPOSED  RULES  . 
Fair  housing: 
Fair  Housing  Act:  discriminatory  conduct — 

Housing  for  older  p)ersons:  significant  facilities  and 
ser\'ices  definition:  meetings,  56449 
Kesjulatory  agenda.  57632-57675 
NOTICES 
Grant  and  cooperative  agreement  awards: 

Homeless  assistance/shelter  plus  care  programs  (1994 

FY).  56524-56525 
Low  income  housing — 
Preservation  technical  assistance.  56525-56526 

Interior  Department 

Sfe  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Hearings  and  Appeals  Office,  interior  Departinenl 

Sf»'  Land  Management  Bureau 

See  National  Indian  Gaming  Commission 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Regulator>'  agenda.  57678-57753 

Internal  Revenue  Service 

PROPOSED  RULES 

Regulatory  agenda.  58031-58144 

International  Development  Cooperation  Agency 

St'f  Agency  for  IntiTiiatioiial  Dtnt'lopnu'iit 

International  Trade  Administration 

NOTICES 

Antidumping: 
Chrome-plated  lug  luits  from — 
Taiwan.  56461-56464 


Antidumping  and  countervailing  duties: 
Administrative  review  requests.  56459-56461 
Carbon  steel  butt-weld  pipe  fittings  from — 
France  et  al.,  56461 

Interstate  Commerce  Commission 

PROPOSED  RULES 

Regulatory  agenda,  58582-58586 

NOTICES 

Railroad  services  abandonment: 

Bessemer  &  Lake  Erie  Railroad  Co.,  56531 

CSX  Transportation,  Inc..  56531 

Norfolk  &  Western  Railway  Co.  et  al..  56531-56532 

Justice  Department 

See  Antitrust  Division 
PROPOSED  RULES 

Regulatory  agenda.  57756-57797 
NOTICES 

Pollution  control:  consent  judgments: 
Pretty  Products,  Inc.,  et  al..  56532 

Labor  Department 

See  Employment  Standards  Administration 

See  Pension  and  Welfare  Benefits  Administration 

PROPOSED  RULES 

Regulatory  agenda. 57800-57843 

Land  Management  Bureau 

RULES 

Public  land  orders: 

Alaska.  56409-56410 

Oregon,  56410 
NOTICES 
Environmental  statements;  availability,  etc.:- 

American  Girl  Project.  Oro  Cruz  Operation.  CA.  56526 

Lower  Gila  Resource  Area.  AZ.  56527 
Realty  actions:  sales,  leases,  etc.: 

Colorado,  56528-56529 
Recreation  management  restrictions,  etc.: 

Wallace  L.  Forest  Conservation  Area:  prohibition  on 
discharging  firearms  and  limitation  on  motorized 
vehicle  use,  56527-56528 
Resource  management  plans,  etc.: 

Taos  Resource  Area.  NM,  56528 
Survey  plat  filings: 

Idaho,  56529 

Management  and  Budget  Office 

PROPOSED  RULES 

Regulatory  agenda.  58386-58391 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Fetleral  Acquisition  Regulation  (FAR): 

Regulatory  agenda.  58460-58484 
Rogulator>'  agenda.  58342-58354 

National  Archives  and  Records  Administration 

PROPOSED  RULES 

Regulator}'  agenda.  58356-58360 

National  Credit  Union  Administration 

PROPOSED  RULES 

Regulatory  agenda.  58588-58592 

National  Foundation  on  the  Arts  and  the  Humanities 

PROPOSED  RULES 
Regulatory  agenda: 
Federal  Council  on  the  Arts  and  the  Humanities.  58362 


Museum  Services  Institute,  58364 

National  Endowment  for  the  Arts,  58366-58367 

National  Endowment  for  the  Humanities.  58370-58371 

National  Indian  Gaming  Commission 

PROPOSED  RULES 

Regulatory  agenda,  58594-58595 

National  Institute  of  Standards  and  Technology 

PROPOSED  RULES 

Advanced  technology  program  procedures: 
Manufacturing  extension  partnership:  environmental 
projects,  56439-56445 
NOTICES 
Inventions.  Government-owned:  availability  for  licensing, 

56464 
Laboratory  Accreditation  Program.  National  Voluntary: 
Selected  services;  termination.  56464-56465 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Gettysburg  National  Military'  Park/Eisenhower  National 
Historic  Site,  PA,  56530 
Meetings: 

Mississippi  River  Corridor  Study  Commission,  56530 
Organization,  functions,  and  authority  delegations: 
Washington  Office;  Chief.  Land  Resources  Division. 
56530-56531 

National  Science  Foundation 

PROPOSED  RULES 

Regulator}'  agenda.  58374-58375 

Navy  Department 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

56469-56471 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Compatible  Components  Corp.,  56471 
Diamond  Microelectronics  Corp..  56471 
Serotech,  Inc.,  56471 

Nuclear  Regulatory  Commission 

PROPOSED  RULES 

Regulatory  agenda,  58598-58620 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  56557 
Environmental  statements;  availability,  etc.: 

Hydro  Resources,  Inc.,  56557-56558 
Meetings: 

Medical  Uses  of  Isotopes  Advisory  Committee,  56561 
Applications,  hearings,  determinations,  etc.: 

Washington  Public  Power  Supply  System,  56558-56560 

Western  Industrial  X-ray  Inspection  Co..  Inc.,  56561 

Wicks.  Larry  D.,  56561 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 

Panama  Canal  Commission 

PROPOSED  RULES 

Regulatory  agenda,  58414-58415 

Peace  Corps 

PROPOSED  RULES 

Regulatory  agenda,  58418-58419 


Pennsylvania  Avenue  Development  Corporation 

PROPOSED  RULES 
Regulatory  agenda.  58422 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions 
Allied  Old  English,  Inc..  et  al.,  56535-56554 
Union  Electric  Savings  Investment  Plan  et  al..  56554- 
56556 

Pension  Benefit  Guaranty  Corporation 

PROPOSED  RULES 

Regulatory  agenda.  58424-58429 

Personnel  Management  Office 

PROPOSED  RULES 

Regulatory  agenda.  58394-58412 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Israel;  drawdown  of  Department  of  Defense  articles 

(Presidential  Determination  No.  95-3  of  Novembi;r  1 . 

1994),  56373 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

PROPOSED  RULES 

Regulatory  agenda,  58432-58434 

NOTICES 

Agency  information  collection  activities  under  OMB 

review,  56561-56562 
llailroad  Unemployment  Insurance  Act: 

Monthly  compensation  base  and  other  determinations — 
1995  CY, 56562-56563 

Regulatory  Information  Service  Center 

PROPOSED  RULES 

Unified  agenda  of  Federal  regulations,  57003-57248 
Resolution  Trust  Corporation 

PROPOSED  RULES 

Regulator}-  agenda,  58622-58624 

Securities  and  Exchange  Commission 

PROPOSED  RULES 

Regulator}'  agenda,  58626-58647 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 

Pacific  Stock  Exchange,  Inc.,  56563-56564 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  56564-56567 

Selective  Service  System 

PROPOSED  RULES 

Regulatory  agenda.  58436  « 

Small  Business  Administration 

PROPOSED  RULES 

Regulatory  agenda,  58438-58450 
NOTICES 

Applications,  hearings,  determinations,  etc. 
CMS  SBIC,  L.P..  56567-56568 
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Social  Security  Administration 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Deputy  Commissioner  for  Finance,  Assessment  and 

Management  Office,  56519-56523 
Deputy  Commissioner  for  Human  Resources,  56516- 

56518 
Deputy  Commissioner  for  Operations,  56510-56513 
Deputy  Commissioner  for  Policy  and  External  Affairs 

Office.  56513-56516 
Division  level  organizational  structure  and  functions. 

56518-56519 

State  Department 

PROPOSED  RULES 

Regulatory  agenda.  57842-57843 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Maryland.  56389-56393 
PROPOSED  RULES 

Permanent  program  ajid  abandoned  mine  land  reclamation 
plan  submissions: 
Kentucky,  56449-56451 
Maryland.  56451-56452 

Tennessee  Valley  Authority 

PROPOSED  RULES 

Kegul.itory  agenda.  58452-58453 

Thrift  Depositor  Protection  Oversight  Board 

PROPOSED  RULES 

Regulatory  agenda.  58650-58651 
NOTICES 

Meetin^.s:  , 

National  .Advisory  Board.  56571 

Thrift  Supervision  Office 

PROPOSED  RULES 

Regulatory  agenda.  58144-58145 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registn.- 

Transportation  Department 

See  C.oi\sl  (aiard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 


PROPOSED  RULES 

Regulatory  agenda.  57846-57998 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Comptroller  of  the  Currency 

See  Customs  Service 

See  Fiscal  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

PROPOSED  RULES 

Regulatory  agenda,  58000-58149 

United  States  Enrichment  Corporation 

NOTICES 

Meetings;  Sunshine  Act.  56572 

United  States  Information  Agency 

PROPOSED  RULES 

Regulatory  agenda,  58456-58457 
Veterans  Affairs  Department 

PROPOSED  RULES 

Regulatory  agenda,  58152-58182 

Vice  President  of  the  United  States 

PROPOSED  RULES 

Introduction  to  the  Regulatory  Plan,  57003-57004 


Separate  Parts  In  This  Issue 

Parts  II  through  LXV 

The  Regulatory  Plan  and  Unified  Agenda  of  Federal 
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Title  3— 

The  President 


Presidential  Documents 


Presidential  Determination  No.  95-3  of  November  1,  1994 
Military  Drawdown  for  Israel 


1994 


Memorandum  for  the  Secretary  of  State  land]  the  Secretary  of  Defense 

Pursuant  to  Section  599B  of  the  Foreign  Operations,  Export  Financing,  and 
Related  Programs  Appropriations  Art,  1991  (PubJic  Law  101-513),  as  amend- 
ed by  Public  Law  102-145,  by  Public  Law  102-391,  by  Public  Law  103- 
87,  and  most  recently  by  Section  542  of  the  Foreign  'Operations,  Export 
Financing,  and  Related  Programs  Appropriations  Act,  1995.  Public  Law  103- 
306  (the  '-Acf'),  I  hereby: 

(1)  Direct  the  additional  drawdown  for  Israel  of  an  estimated  S75  million 
in  defense  articles  from  the  stocks  of  the  Department  of  Defense  and  defense 
services  of  the  Department  of  Defense,  as  appropriate; 

(2)  Delegate  to  the  Secretary  of  Defense  the  notification  and  reporting  func- 
tions contained  in  subsections  599B{c)  and  (d)  of  the  Act. 

The  Secretary  of  State  is  authorized  and  directed  to  publish  this  memoran- 
dum in  the  Federal  Register. 


(X^tAJs/L•u^A^  ^PUma*^^ 


im  Doc.  94-28232 

Filed  11-10-94;  10:25  am) 

Billing  code  4710-10-M 


THE  WHITE  HOUSE, 
Washington,  November  1,  1994. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  havir>g  general 
applicability  and  legal  effect,  nx>st  of  which 
are  keyed  to  and  codified  In  ttie  Code  of 
Federai  Regulations,  which  is  publisfied  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 

[Docket  No.  94-117-1] 

Oriental  Fruit  Fly;  Designation  of 
Quarantined  Area 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule. 

SUIMMARY:  We  are  amending  the  Oriental 
fruit  fly  regulations  by  quarantining  a 
portion  of  Los  Angeles  County,  CA,  and 
restricting  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area.  This  action  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
the  Oriental  fruit  fly  into  noninfested 
areas  of  the  United  States. 
DATES:  Interim  rule  effective  November 
7, 1994.  Consideration  will  be  given 
only  to  comments  received  on  or  before 
January  13, 1995. 

ADDRE-SSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  USDA,  P.O.  Drawer  810, 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  94- 
117-1.  Comments  received  may  be 
inspected  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 

8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  B.  Stefan,  Operations  Officer, 
Domestic  and  Emergency  Operations, 
Plant  Protection  and  Quarantine, 
APHIS,  USDA,  at  the  following  address: 
Room  640,  Federal  Building,  6505 
Belcrest  Road,  Hyattsville,  MD  20782 


before  January  9, 1995;  or  room  4C03, 
USDA  Center  at  Riverside,  4700  River 
Road,  Riverdale,  MD  20737  on  or  after 
January  9, 1995.  Telephone:  (301)  436- 
8247. 

SUPPLEMENTARY  INFORMATION 
Bacl(ground 

The  Oriental  fruit  fly,  Bactrocera 
dorsalis  (Hendel),  is  a  destructive  pest 
of  citrus  and  other  types  of  fruit,  nuts, 
and  vegetables.  The  short  life  cycle  of 
the  Oriental  fruit  fly  allows  rapid 
development  of  serious  outbreaks  that 
can  cause  severe  economic  losses. 
Heavy  infestations  can  cause  complete 
loss  of  crops. 

The  Oriental  fruit  fly  regulations, 
contained  in  7  CFR  301.93  through 
301.93-10  (referred  to  below  as  the 
regulations),  were  established  to  prevent 
the  spread  of  the  Oriental  fruit  fly  to 
noninfested  areas  of  the  United  States. 
Section  301.93-3(a)  provides  that  the 
Administrator  will  list  as  a  quarantined 
area  each  State,  or  each\ portion  of  a 
State,  in  which  the  Oriental  fruit  fly  has 
been  found  by  an  inspector,  in  which 
the  Administrator  has  reason  to  believe 
that  the  Oriental  fruit  fly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
proximity  to  the  Oriental  fruit  fly  or  its 
inseparabihty  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Oriental  fruit  fly  has  been 
found.  The  regulations  impose 
restrictions  on  the  interstate  movement 
of  regulated  articles  from  the 
quarantined  areas.  Quarantined  areas 
are  Hsted  in  §  301.93-3(c). 

Recent  trapping  surveys  by  inspectors 
of  California  State  and  county  agencies 
and  by  inspectors  of  the  Animal  and 
Plant  Health  Inspection  Service 
(APHIS).  U.S.  Department  of  Agriculture 
(USDA),  reveal  that  a  portion  of  Los 
Angeles  County,  CA,  is  infested  with  the 
Oriental  fruit  fly.  Specifically, 
inspectors  collected  eight  adult  Oriental 
fruit  flies  in  traps  in  the  Florence  area 
of  Los  Angeles  County  between  October 
13  and  18. 1994.  The  Oriental  fruit  fly 
is  not  known  to  exist  anywhere  else  in 
the  continental  United  States. 
Officials  of  State  agencies  of 
CaUfomia  have  begun  an  intensive 
Oriental  fruit  fly  eradication  program  in 
the  quarantined  area  in  California.  Also, 
CaUfomia  has  taken  action  to  restrict  the 
intrastate  movement  of  certain  articles 
from  the  quarantined  area. 


Accordingly,  to  prevent  the  spread  of 
the  Oriental  fruit  fly  to  other  States,  we 
are  amending  the  regulations  in 
§  301.93-3  by  designating  as  a 
quarantined  area  a  portion  of  Los 
Angeles  County,  CA.  The  quarantined 
area,  composed  of  about  59  square  miles 
in  the  Florence  area,  is  described  below: 

Los  Angeles  County 

That  portion  of  Los  Angeles  County  in 
the  Florence  area  bounded  by  a  line 
drawn  as  follows:  Beginning  at  the 
intersection  of  El  Segundo  Boulevard 
and  Western  Avenue;  then  north  along 
Western  Avenue  to  its  intersection  with 
Vernon  Avenue;  then  east  along  Vernon 
Avenue  to  its  intersection  with  Vermont 
Avenue;  then  north  along  Vermont 
Avenue  to  its  intersection  with  Martin 
Luther  King  (M.L.K.),  Jr.  Boulevard; 
then  east  along  M.L.K.  Jr.  Boulevard  to 
its  intersection  with  Broadway:  then 
northeast  along  Broadway  to  its 
intersection  with  Washington 
boulevard;  then  southeast  along 
Washington  Boulevard  to  its 
intersection  with  Interstate  Highway 
710  (Long  Beach  Freeway);  then  south 
along  Interstate  Highway  710  to  its 
intersection  with  Rosecrans  Avenue; 
then  west  along  Rosecrans  Avenue  to  its 
intersection  with  Interstate  Highway 
110  (Harbor  Freeway);  then  north  along 
Interstate  Highway  110  to  its 
intersection  with  El  Segundo  Boulevard: 
'then  west  along  El  Segundo  Boulevard 
to  thf  point  of  beginning. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Oriental  fruit 
fly  from  spreading  to  noninfested  areas 
of  the  United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signature.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  re<:ei\  t- 


UMI 


56376    Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Rules  and  Regulations 


Federal  Register  /  Vol.  59.  No.  218  /  Monday,  November  14.  1994  /  Rules  and  Regulations     56377 


and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  restricts  the 
interstate  movement  of  regulated 
articles  from  a  portion  of  Los  Angeles 
County.  CA.  Within  this  regulated  area, 
there  are  approximately  516  entities  that 
will  be  affected  by  this  rule.  All  would 
he  considered  small  entities.  These 
include  486  fruit  sellers,  13  nurseries, 
10  swap  meets,  6  wholesale  distributors. 
1  farmers  market.  These  small  entities 
.  comprise  less  than  1  percent  of  the  total 
number  of  similar  small  entities 
operating  in  the  State  of  California.  In 
addition,  these  small  entities  sell 
regulated  articles  primarily  for  local 
intrastate,  not  interstate,  movement  so 
the  effect,  if  any,  of  this  regulation  on 
these  entities  appears  to  be  minimal. 

The  effect  on  mose  few  entities  that 
do  move  regulated  articles  interstate 
will  be  minimized  by  the  availability  of 
various  treatments,  that,  in  most  cases, 
will  allow  these  small  entities  to  move   « 
regulated  articles  interstate  with  very 
little  additional  cost. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Insi>ection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
-  under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015.  subpart  V.) 

Executive  Order  12778 

This  rule  has  been  reviewed  under 
Executive  Order  12778.  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  the  Oriental  fruit  fly 
regulatory  program.  The  assessment 
provides  a  basis  for  the  conclusion  that 
the  methods  employed  to  regulate  the 


Oriental  fruit  fly  will  not  have  a 
significant  impact  on  the  quality  of  the 
human  environment.  Based  on  the 
finding  of  no  significant  impact,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPAl  (42  U.S.C.  4321  et  seq.],  (2) 
Regulations  Of  the  Council  on 
Environmental  Quality  for 
Implementing  the  Procedural  Provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3). 
USDA  Regulations  Implementing  NEPA 
(7  CFR  p^  lb),  and  (4)  APHIS 
Guidelines  Implementing  NEPA  (44  FR 
50381-50384.  August  28, 1979.  and  44 
FR  51272-51274.  August  31,  1979). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building.  14th  Street  and  Independence 
Avenue  SW.,  Washington,  IX),  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT 

Paperwork  Reduction  Act 

This  document  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U  S.C  ISObb.  ISOdd.  150ee. 
150ff.  161. 162.  and  164-167;  7  CFR  2.17. 
2.51.  and  371. 2(c) 

2.  In  §301.93-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  301 .93-3    Quarantined  areas. 

•        •         •         •        • 

(c)  The  area  described  below  is 
designated  as  a  quarantined  area: 


California 

Los  Angeles  County.  That  portion  of  Los 
Angeles  County  in  the  Florence  area  bounded 
by  a  line  drawn  as  follows:  Beginning  at  the 
intersection  of  El  Segundo  Boulevard  and 
Western  Avenue:  then  north  along  Western 
Avenue  to  its  intersection  with  Vernon 
Avenue;  then  east  along  Vernon  Avenue  to 
its  intersection  with  Vermont  Avenue:  then 
north  along  Vemiont  Avenue  to  its 
intersection  with  Maitin  Luther  King 
(M.L.K.).  Jr.  Boulevard;  then  east  along 
M.L.K.  Jr.  Boulevard  to  its  intersection  with 
Broadway:  then  northeast  along  Broadway  to 
its  intersection  with  Washington  Boulevard: 
then  southeast  along  Washington  Boulevard 
to  its  intersection  with  Interstate  Highway 
710  (Long  Beach  Freeway);  then  south  along 
Interstate  Highway  710  to  its  intersection 
with  Rosecrans  Avenue;  then  west  along 
Rosecrans  Avenue  to  its  intersectioi^  with 
Interstate  Highway  110  (Harlior  Freeway): 
then  north  along  Interstate  Highway  110  to 
its  intersection  with  El  Segundo  Boulevard; 
then  west  along  El  Segundo  Boulevard  to  the 
point  of  beginning. 

Done  in  Washington,  DC.  this  7th  dav  of 
Novemt)er  1994. 

Lonnie  |.  King. 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

|FR  Doc.  94-28046  Filed  11-10-94.  8:45  ami 
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Agricultural  Marketing  Service 

7  CFR  Parts  905  and  944 
[Docket  No.  FV94-«05-2-f  R] 

Oranges,  Grapefruit.  Tangerines,  and 
Tangelos  Grown  in  Florida;  and  Fruits, 
Import  Regulations  (Grapefruit);  Higher 
Grade  Requirements  for  Florida-Grown 
and  imported  Red  and  White  Seedless 
Grapefruit 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  increases  the 
minimum  grade  requirements  for 
Fforida-grown  and  imported  fresh  red 
and  white  seedless  grapefruit  to  U.S. 
No.  1.  from  the  current  minimum  grade 
requirement  of  Improved  No.  2 
External— U.S.  No.  1  Litemal.  This  rule 
.  improves  the  quaUty  of  fresh  domestic, 
export,  and  import  shipments  of 
seedless  grapefruit  and  is  in  the  interest 
of  producers,  handlers,  and  consumers 
of  such  fruit. 

EFFECTIVE  DATE:  This  final  rule  becomes 
effective  November  25.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Kreaggor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division.  AMS.  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington. 
DC  20090-6456;  telephone:  202-720- 


2431;  or  William  G.  Pimental,  Southeast 
Marketing  Field  Office,  USDA/ AMS, 
P.O.  Box  2276,  Winter  Haven,  Florida 
33883;  telephone:  813-299-4770. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
905  [7  CFR  Part  905)  regulating  the 
handling  of  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  17  U.S.C  601-674), 
hereinafter  referred  to  as  the  Act. 

This  final  rule  is  also  issued  under 
section  Be  [7  U.S.C.  Section  608e-l|  of 
the  Act.  Section  8e  of  the  Act  provides 
that  whenever  specified  commodities, 
including  grapefruit,  are  regulated 
under  a  Federal  marketing  order, 
imports  of  these  commodities  into  the 
United  States  are  prohibited  unless  they 
meet  the  same  or  comparable  grade, 
r.ize,  quality,  or  matiirity  requirements 
ns  those  in  effect  for  the  domestically 
produced  commodities.  Section  8e  also 
provides  that  whenever  two  or  more 
marketing  orders  regulate  the  same 
commodity  produced  in  different  areas 
of  the  United  States,  the  Secretary  shall 
determine  which  area  the  imported 
commodity  is  in  most  direct 
competition  with  and  apply  regulations 
based  on  that  area  to  the  imported 
commodity.  The  Secretary  has 
determined  that  grapefruit  imported 
into  the  United  States  are  in  most  direct 
competition  with  grapefruit  grown  in 
Florida  regulated  under  the  order,  and 
has  found  that  the  minimum  grade  and 
size  requirements  for  imported 
grapefruit  should  be  the  same  as  those 
established  for  grapefruit  under  the 
order. 

The  Department  of  Agriculture 
(Department)  is  issuing  this  final  rule  in 
conformance  with  Executive  Order 
12886. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule 
would  not  preempt  any  state  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act.  any  handler 
subject  to  an  order  may  file  with  the 
Secretary  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 


handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  Be  of  the  Act. 

Pursuant  to  the  requirements  set  iorth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  under  the  Act 
are  based  on  those  established  under 
Federal  marketing  orders. 

There  are  about  100  Florida  citrus 
handlers  subject  to  regulation  under  the 
order  covering  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida,  about  11.970  producers  of  these 
citrus  fruits  in  Florida,  and  about  25 
grapefruit  importers.  Small  agricultural 
service  firms,  which  include  grapefruit 
handlers  and  importers,  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.6011  as 
those  having  annual  receipts  less  than 
$5,000,000,  and  small  agricuhural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  minority  of  these  handlers  and  a 
majority  of  these  producers  and 
importers  may  be  classified  as  small 
entities. 

The  Citrus  Administrative  Committee 
(committee)  met  on  June  21. 1994.  and 
recommended  the  regulatory  changes 
for  Florida  citrus.  The  committee  meets 
prior  to  and  during  each  season  to 
review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citrus  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 


recommendations  and  information,  as 
well  as  information  fixjm  other  sources, 
and  determines  whether  modification, 
suspension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Section  905.306  [7  CFR  905.306] 
specifies  minimum  grade  requirements 
for  different  varieties  of  fresh  Florida- 
grown  grapefruit,  as  authorized  by 
§905.52  [7  CFR  905.52]  of  the  order. 
Section  905.306  specifies  such  grade 
requirements  in  Table  I  of  paragraph  (a) 
for  domestic  markets  (fruit  shipped  from 
the  production  area  to  any  point  outside 
thereof  in  the  48  contiguous  States  and 
the  District  of  Columbia  of  the  United 
States),  and  in  Table  n  of  paragraph  (b) 
for  export  markets  (fruit  shipped  from 
any  point  in  the  48  contiguous  States 
and  the  District  of  Columbia  of  the 
United  States  to  any  destination). 

This  rule  amends  §  905.306  by 
revising  the  entries  for  grapefruit  in 
Table  I  and  in  Table  II,  effective 
September  1, 1994.  Under  the  final  rule, 
the  minimum  grade  requirements^fr 
domestic  and  export  shipments  of 
Florida-grown  red  and  white  seedless 
grapefruit  will  be  increased  to  U.S.  No. 
1,  from  the  current  minimum  grade 
requirement  of  Improved  No.  2 
External — U.S.  No.  1  Internal,  beginning 
with  1994-95  season  shipments. 

The  current  minimum  size 
requirements  for  Florida-grown  red  and 
white  seedless  grapefruit  for  both 
domestic  and  export  shipments  remain 
unchanged  imder  this  rule.  Also,  the 
current  minimum  grade  and  size 
requirements  for  Florida-grown  red  and 
white  seeded  grapefruit  for  both 
domestic  and  export  shipments  remain 
unchanged. 

This  rule  removes  entries  for  seeded 
pink  grapefruit  and  seedless  pink 
grapefruit  in  Table  I  and  in  Table  II  of 
§  905.306.  Such  removal  is  necessary 
because  such  pink  grapefruit  were 
reclassified  as  red  grapefruit  and  the 
entries  in  such  Tables  for  pink 
grapefruit  were  changed  to  red 
grapefruit  by  a  final  rule  published  in 
the  Federal  Register  [55  FR  41659. 
October  15,  1990),  but  such  changes 
were  not  incorporated  in  the  Code  of 
Federal  Regulations. 

The  committee  recommended  that  the 
minimum  grade  requirements  for 
domestic  and  export  market  shipments 
of  fresh  Florida-grown  red  and  white 
seedless  grapefruit  be  increased,  as 
specified.  The  committee  reports  that  it 
expects  that  the  higher  minimum  ^ade 
requirements  will  result  in  better  quality 
Florida-grown  red  and  white  seedless 
grapefruit  being  shipped  to  the  fresh 
market,  and  that  such  fruit  should 
receive  greater  consumer  support  and 
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increased  consumer  demand  resulting 
in  improved  grower  returns.  The 
consumer  demand  for  such  grapefruit 
should  be  strengthened  because 
consumers  prefer  the  higher  quality 
grapefruit  which  this  rule  requires  be 
shipped. 

Minimum  grade  requirements  under 
the  order  are  designed  to  provide  fresh 
markets  with  fruit  of  accepTable  grade 
and  maturity,  thereby  maintaining 
consumer  confidence  in  fresh  Florida- 
grown  grapefruit.  This  contributes  to 
sTable  marketing  conditions. 

The  higher  grade  requirements  for 
Florida-grown  red  and  white  seedless 
grapefruit  are  based  on  the  committee's 
asses.sment  of  the  prospective  crop  and 
market  conditions  for  the  1994-95 
season  Florida-grown  seedless 
grapefruit  crop.  The  requirements  are 
designed  to  enable  Florida  grapefruit 
shippers  to  ship  red  and  white  seedless 
grapefruit  to  the  domestic  and  export 
markets  consistent  with  anticipated 
demand  in  those  markets. 

Pr^flessing  outlets  are  an  important 
market  for  Florida-grown  seedless 
grapefruit,  with  nearly  one-half  of  the 
seedless  grapefruit  crop  produced  in 
Florida  normally  utilized  in  processing. 
Any  grapefruit  which  do  not  meet  the 
proposed  higher  grade  requirements 
could  be  utilized  in  processing  outlets. 

The  committee  reports  that  it  expects 
that  more  red  and  white  seedless 
grapefruit  will  be  produced  in  Florida 
during  the  1994-95  season  than  last 
season.  The  committee  al.so  expects  that 
supplies  of  fresh  Florida-grown  red  and 
white  seedless  grapefruit  meeting  the 
higher  grade  requirements  will 
adequately  meet  consumer  demand 
during  the  entire  1994-95  season.  The 
Florida  seedless  grapefruit  shipping 
season  normally  begins  in  September 
and  continues  until  the  following  July, 
but  occasionally  begins  in  late  August. 

This  rule  is  designed  to  establish  and 
maintain  orderly  marketing  conditions 
in  the  United  States  for  fresh  Florida- 
grown  red  and  white  seedless  grapefruit 
in  the  interest  of  producers,  handlers, 
and  consumers,  and  is  expected  to 
increase  returns  to  Florida  grapefruit 
producers. 

Under  the  order,  handlers  may  ship 
up  to  15  standard  packed  cartons  (12 
bushels)  of  fruit  per  day  exempt  from 
grade  and  size  requirements.  Fruit 
shipped  in  gift  packages  which  are 
individually  addressed  and  not  for 
resale,  and  fruit  shipped  for  animal  feed 
are  also  exempt  from  grade  and  size 
requirements  under  specific  conditions. 
Also,  fruit  shipped  to  commercial 
processors  for  conversion  into  canned  or 
frozen  products  or  into  a  beverage  base 


are  not  subject  to  the  handling 
requirements  under  the  order. 

Minimum  grade  and  size 
requirements  for  grapefruit  imported 
into  the  United  States  are  currently  in 
effect  under  §944.106  (7  CFR  944.1061. 
This  rule  amends  §  944.106  by  revising 
paragraph  (a)  and  the  Table  in  that 
section  by  modifying  the  entries  for 
imported  red  and  white  seedless 
grapefruit.  This  increases  the  minimum 
grade  requirements  for  such  grapefruit 
to  U.S.  No.  1.  from  the  current 
minimum  grade  requirement  of 
Improved  No.  2  External— U.S.  No.  1 
Internal.  The  higher  grade  requirements 
for  imported  red  and  white  seedless 
grap^uit  are  the  same  as  those  in  this 
rule  under  §  905.306  for  red  and  white 
seedless  grapefruit  grown  in  Florida. 

The  current  minimum  size 
requirements  for  imported  red  and 
white  seedless  grapefruit  remains 
unchanged  under  this  rule.  Also,  the 
current  minimum  grade  and  size 
requirements  for  imported  red  and 
white  seeded  grapefruit  remain 
unchanged. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  increase  the  minimum  grade 
requirements  for  fresh  Florida-grown 
red  and  white  seedless  grapefruit,  as 
specified.  The  Department's  view  is  that 
this  rule  will  have  a  beneficial  impact 
on  Florida  producers  and  handlers  of 
fresh  seedless  grapefruit,  since  it 
enables  such  producers  and  handlers  to 
make  available  those  grades  of 
grapefruit  needed  to  meet  consumer 
needs  consistent  with  1994-95  season 
crop  and  market  conditions. 

The  proposed  rule  concerning  this 
action  was  published  in  the  September 
9. 1994.  Federal  Register  |59  FR  46361 1, 
with  a  15-day  comment  period  ending 
September  23.1994.  Nine  comments 
were  received,  five  in  support  and  four 
in  opposition  to  the  proposed  rule. 

The  comments  in  favor  of 
implementing  the  higher  grade  as  set 
forth  in  the  proposed  rule  were 
submitted  by  Mr.  W.  Cody  Estes  of  the 
Indian  River  Citrus  League.  Mr.  Bobby 
F.  McKown  of  Florida  Citrus  Mutual. 
Mr,  Gregory  P.  Nelson  of  DNE  World 
Fruit  Sales,  Mr.  Bernard  A.  Egan  of 
Bernard  Egan  and  Company,  and  Mr. 
David  Milwood  of  Golden  River  Fruit 
Co.  Their  comments  reiterated  the 
arguments  made  in  the  proposed  rule. 
Mr.  Estes  stated  in  his  comment  that 
the  presence  on  the  market  of  Improved 
No.  2  External  grade  grapefruit  during 
times  of  abundant  supplies  of  grapefruit 
does  not  result  in  greater  volumes  of 
fresh  fruit  movement.  He  sees  its 
presence  dragging  down  the  price  and 
movement  of  better  quality  fruit  to  the 
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point  that  very  little  price  differential 
exists  between  the  price  for  U.S.  No.  1 
and  Improved  No.  2  External.  Mr.  Estes 
further  stated  that  better  quality 
grapefruit  will  stimulate  demand,  and 
that  increasing  production  levels  will 
ensure  ample  supplies  for  consumers. 
Mr.  McKown  stated  he  favored  the 
higher  grade  requirement  because  it  will 
improve  the  quality  and  strengthen 
demand  for  firesh  domestic  and  export 
shipments  of  seedless  grapefruit  and 
benefit  citrus  growers,  packers  and  the 
industr)'  as  a  whole. 

Both  Mr.  Nelson  and  Mr.  Egan 
expres.sed  strong  support  for  increasing 
the  grade  requirements.  They  believe 
that  higher  minimum  grade 
requirements  will  prevent  unsightly  and 
misshapen  fruit  from  entering  the  fresh 
market  and  depressing  demand  and 
prices  for  Florida  grapefruit. 

Mr.  Milwood  stated  that  higher  grade 
requirements  will  result  in  marketing 
and  packing  the  best  fruit  available. 
This  will  benefit  Florida  growers  by 
enhancing  the  image  of  Florida 
grapefruit  in  the  domestic  market.  His 
position  is  that  the  industry  must 
improve  its  image  in  order  to  compete 
with  other  fruit  available  to  the 
consumer.  He  states  that  having  No.  2's 
in  the  market  place  will  only  reduce  the 
price  for  U.S.  No.  I's  and  bring  down 
prices  to  unacceptable  levels  for  all 
Florida  growers.  Mr.  Milwood  also 
stated  that  throughout  the  1980's.  there 
was  a  need  for  U.S.  No.  2  grapefruit  due 
to  devastating  freezes  and  limited  crop 
sizes.  Mr.  Mil  wood's  impression  is  that 
the  situation  has  changed.  With  the 
forecast  for  larger  crops,  he  believes  the 
industry  must  improve  its  image  in 
order  to  be  competitive  in  the  market 
place. 

Comments  in  opposition  to 
implementing  the  higher  grades  as  set 
forth  in  the  proposed  rule  were 
submitted  by  Mr.  J.  Richard  Graves,  Jr.. 
of  Graves  Brothers  Company,  Mr. 
Theodore  R.  Bolema  of  the  United  States 
Department  of  Justice  (DOJ)  and  Mr. 
James  Crockett  of  United  Citrus 
Marketing. 

Mr.  Graves  commented  that  in  his 
view  the  rule  which  changes  grade 
standards  will  prove  economically 
disastrous  for  Indian  River  area 
grapefruit  growers.  In  his  opinion,  it 
will  result  in  limiting  the  shipment  of 
Improved  No.  2  External  Florida 
seedless  grapefruit  and  prevent  certain 
customers  and  consumers  from  buying 
Florida  grapefruit.  He  states  that  there  is 
a  fresh  fruit  market  for  these  grades  of 
grapefruit. 

In  actuality,  the  average  quality  of 
grapefruit  is  rising  and  d^e  higher 
minimum  grade  requirement  is  m 


attempt  to  keep  up  with  the  quality 
change.  Although  interseasonal 
variations  in  quality  make  it  difficult  to 
estimate  the  effect  of  the  higher 
minimum  grade  requirement,  the  total 
quantity  of  grapefruit  that  could  meet 
the  new  grade  is  approximately  94 
percent.  With  the  expectation  of  a 
grapefruit  crop  8  percent  larger  than  last 
year,  consumers  will  not  be  noticeably 
affected,  and  supplies  might  even  be 
larger  than  in  the  1993/94  season.  Thus, 
consumers  will  not  find  shortages  or 
high  prices  for  Florida  grapefruit  as  a 
result  of  this  action. 

In  addition,  it  is  the  vievy  of  a  majority 
of  committee  members,  which  is  made 
up  of  growers,  that  shipments  of  lower 
grade  grapefruit  have  been  poorly 
received  by  consumers.  The  committee 
contends  there  is  a  need  for  premium 
quality  grapefruit  in  the  market  place. 
They  pointed  out  that  some  customers 
prefer  and  will  purchase  only  high 
quality  produce.  This  group  stated  that 
having  U.S.  No.  2's  in  the  market  will 
only  reduce  the  price  of  U.S.  No.  1 
grapefruit.  In  recent  seasons,  prices  for 
Florida  grapefruit  marketed  fresh  have 
been  depressed,  falling  from  a  season 
average  of  over  $8.50  per  box  in  1990 
and  1991  to  less  than  $5.00  per  box  in 
1992,  the  lowest  since  the  early  igso's. 
Grower  prices  for  1993/94  averaged 
slightly  more  than  $6.00  per  box  in 
1993. 

Mr.  Graves  forwarded  a  memorandum 
from  Mr.  Robert  E.  Barber,  Jr..  on  the 
"Estimated  Impact  of  Proposed  Changes 
in  U.S.  Grade  Standards  for  Fresh 
Grapefruit".  In  his  memorandum.  Mr. 
Barber  analyzes  the  economic  impact  of 
raising  minimum  grades  for  Florida 
grapefruit  to  U.S.  No.  1. 

Mr.  Barber  argues  that  the  higher 
minimum  grade  standards  are 
economically  risky  because  of  the 
impact  upon  the  overall  revenues 
generated  by  Florida's  grapefruit  crop. 
His  theory  is  that  shipping  point 
revenues  for  Florida  grapefruit  would 
increase  due  to  the  restriction  in  volume 
of  shipments  that  would  occur  under, 
higher  grade  requirements. 

Mr.  Barber  postulates  that  the  gains  in 
fresh  market  value  could  be  more  than 
offset  by  an  anticipated  drop  in 
revenues  for  processed  grapefhiit 
resulting  from  the  reallocation  of  fruit 
from  the  fresh  market  to  the  processed 
market. 

Mr.  Barber's  conclusions  are  not  in 
line  with  current  Florida  Qtrus 
Commission  proiections.  In  fact,  this 
season's  volume  of  grapefruit  is 
expected  to  be  8  percent  larger  than  in 
the  1993-94  season.  In  recent  seasons, 
more  than  30  percent  of  the  Florida 
grapefruit  crop  was  exported,  with 


Western  Europe  and  Japan  being  key 
markets.  However,  export  demand  has 
been  weak  because  of  economic 
recessions  in  these  markets.  It  is  not 
expected  that  this  situation  will  change 
appreciably  in  the  1994/95  season.  The 
soft  export  demand  coupled  with  the 
larger  crop  mean  that  higher  minimum 
grade  requirements  will  not  have  an 
impact  on  domestic  availability  of 
grapefruit  compared  to  last  season. 

Mr.  Graves  states  that  the  hi^er  grade 
requirements  will  make  Florida 
grapefruit  shippers  noncompetitive  with 
Texas  grapefruit  shippers.  However. 
Texas  grapefruit  shippers  have  also 
proposed  to  increase  the  minimum 
quality  requirements  for  Texas 
grapefruit.  The  increase  would  be  from 
the  current  minimum  grade  requirement 
of  U.S.  No.  2  to  Texas  Choice. 

Mr.  Bolema  of  the  DOJ  contends  that 
the  restriction  on  grapefruit  shipments 
offers  no  long  term  benefits  to 
consumers  or  producers.  Mr.  Bolema 
also  contends  that  the  higher  minimum 
grade  requirements  will  artificially 
restrict  the  supply  of  fresh  grapefruit. 

Based  on  cturent  crop  forecast,  the 
Department  believes  that  there  will  be 
more  than  enough  U.S.  No.  1  fruit  to 
meet  consumer  demand. 

Additionally.  Mr.  Bolema  asserts  that 
the  increased  grower  profits  will  not  be 
sustainable  in  the  long  run.  because  any 
artificially  raised  returns  to  producers 
will  provide  incentives  for  inefficient 
new  grapefruit  production.  Mr.  Bolema 
argues  further  that  this  new  inefficient 
production  will  increase  producer  costs 
and  erode  grower  profits  until  producer 
returns  revert  to  the  pre-restricUon 
level. 

According  to  National  Agricultural 
Statistics  Service  forecasts,  the 
production  of  grapefruit  will  increase  in 
the  1994-95  and  subsequent  seasons 
.and  because  of  this,  there  is  a  need  to 
increase  the  demand  for  Florida  fiesh 
market  grapefruit.  An  increase  in  the 
general  level  of  quality  is  associated 
with  an  increase  in  demand;  increased 
sales  at  higher  prices  would  mean 
greater  retiuus  to  growers. 

The  Department's  position  is  that 
higher  minimum  grade  requirements 
will  have  the  effect  of  stabilizing  prices 
for  grapefruit  by  providing  consistent 
quality  to  consumers.  In  addition,  a 
survey  conducted  by  "The  Packer,"  a 
trade  newspaper,  demonstrated  that 
higher  quality  leads  to  larger  purchases 
of  fruit  by  consumers.  Also,  Dr.  Robert 
Behr,  Economic  and  Market  Research 
Director  of  the  Florida  Department  of 
Citrus  is  preparing  a  report  on  grapefruit 
quality:  this  study,  which  is  expected  to 
be  completed  in  die  Spring  of  1995.  will 
provide  the  committee  additional 


information  it  can  use  to  modify  the 
quality  requirements  under  the  Federal 
marketing  order,  so  the  preferences  of 
consumers  can  be  better  served. 

Mr.  Crockett  stated  that  while  well 
intended,  higher  minimum  grade 
requirements  for  Florida  grapefhiit  will 
be  a  blatant  restraint  on  free  trade.  He 
stated  that  it  is  the  customer  or 
"market"  that  sets  the  price  for 
grapefruit. 

This  rule  is  an  attempt  to  increase  the 
demand  for  Florida  grapeftuit.  There  is 
the  potential  to  raise  returns  to  growers; 
based  on  the  supposition  that  higher 
grade  requirements  mean  better  looking 
fruit  that  can  be  sold  at  higher  prices. 

This  rule  reflects  the  Department's 
appraisal  of  the  need  to  increase  the 
grade  requirements  for  imported  red  and 
white  seedless  grapefruit,  to  ensure  that 
such  fhiit  meets  the  same  higher  grade 
requirements  for  Florida-grown  red  and 
white  seedless  grapefruit,  consistent 
with  the  Act. 

After  thoroughly  analyzing  the 
comments  received  and  other  available 
information,  the  Department  has 
concluded  that  this  final  rule  is 
appropriate. 

In  accordance  with  section  Be  of  the 
Act.  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth. 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  [5 
U.S.C.  533)  because  this  rule  should  be 
implemented  as  soon  as  possible  since 
the  shipping  season  began  in  early 
September.  Further,  handlers  are  aware 
of  this  rule  which  was  recommended  at 
public  meetings.  Also,  a  15-comment 
period  was  provided  in  the  proposed 
rule. 

List  of  Subiects 

7  CFR  Part  905 

Grapefruit.  Marketing  agreements*. 
Oranges.  Repenting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 
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7  CFR  Part  944 

Avocados.  Food  grades  and  standards. 
Grapefniit.  Crapes.  Imports,  Kiwi  fruit. 
Limes.  Olives,  Oranges. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Parts  90.S  and  944  are 
amended  as  follows: 


PART  905— ORANGES.  GRAPEFRUIT. 
TANGERINES.  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
Parts  905  and  944  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-*74. 

2.  Section  905.306  is  amended  by 
revising  the  entries  in  Table  1  of 
paragraph  (a)  and  in  Table  D  of 
paragraph  (b)  for  "seeded,  except  red"' 

Table  I 


grapefruit,  "seeded,  red"  grapefruit, 
"seedless,  except  red"  grapefruit,  and 
"seedless,  red"  grapefruit;  and  by 
removing  the  entries  for  "seeded,  except 
pink"  grapefruit,  "seeded,  pink" 
grapefruit,  "seedless,  except  pink" 
grapefruit,  and  "seedless,  pirik  ' 
grapefruit  to  read  as  follows: 

S  905.306    Orange,  grapefruit,  tangertne 
and  tangalo  regulation. 

(a)*  *  * 


Variety 
(1) 


Regulation  penod 
(2) 


Minimum 

grade 

(3) 


Minimum 


(incties) 
(4) 


GRAPEFRUIT 


Seeded,  except  red  On  and  after  09/01/94 

Seeded,  red On  and  after  09/01/94 

Seedtess.  red 11/07/94-11/23/94  


11/24/94-11/12/95 


On  and  after  1 1/13/95 U  S 

Seedless,  except  red On  and  after  09/01/94 


U.S.  No.  1  ... 

3'y.e 

U.S.  No.  1  .„ 

3'Vl6 

Improved  No 

3y,6 

2  External. 

U.S.  No.  1 

Internal. 

U.S.  No.  1  ... 

3Vi6 

U.S.  No.  1  ... 

3V,6 

U.S.  No.  1  ... 

3«yie 

• 

(b)* 


Table  It 


Vanety 
(1) 


Regulation  penod 
(2) 


Minimum 
grade 

(3) 


Minimum 

diameter 

finches) 

(4) 


GRAPEFRUIT 


Seeded,  except  red On  and  after  09/01/^ 

Seeded,  red ;...  On  and  after  09/01/94 

Seedless,  except  red On  arxl  after  OftOi/94 

Seedless,  red On  and  after  09/01  94 


U.S.  No.  1 
U.S.  No.  1 
U.S.  No.  1 
U.S.  No.  1 


3V.e 
3^« 
3<VSa 
3y.« 


PART  944— FRUITS;  IMPORT  REGULATIONS 

3.  Section  944.106  is  amended  by  revising  paragraph  (a),  and  by  redesignating  the  second  appearing  paragraph 
(h)  as  paragraph  (i)  to  read  as  follows: 

f  944.100    Grapefruit  import  regulation. 

(a)  Pursuant  to  Section  8e  (7  U.S.C.  608e-l|  of  the  Agricultural  Marketing  Agreement  Act  of  1937,  as  amended 
|7  U.S.C.  601-674).  and  Part  944— Fruits;  Import  Regulations,  the  importation  into  the  United  States  of  any  grapefruit 
is  prohibited  unless  such  grapefruit  meet  the  following  minimum  grade  and  size  requirements  for  each  specified  grapefruit 
classification; 
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Grapefruit  classification 


Seeded  


Seedless,  except  red 


Regulation  period 


On  and  after  09/01/94 
11/07/94-11/23/94  .... 

11/24/94-11/12/95  .... 
On  and  after  11/13/95 
On  and  after  09/01/94 


Minimum  grade 


U.S.  No.  1  

Improved  No.  2 

External.  U.S. 

No.  1  Internal. 

U.S.  No.  1  

U.S.  hk>.  1  

U.S.  No.  1  


Minimum  di- 
ameter 
(tncties) 


3'^16 

3-/,  6 


3V,6 

3^16 
3»/,6 


•  •  •  •  t 

Dated;  November  8.  1994. 
Martha  B.  Ransom, 
Acting  Deputy  Director,  Fruit  and  Vegetable 

Division. 

jFR  Doc.  94-28113  Filed  11-9-94;  11:20  am] 

BILLING  COOE  3410-02-P 


7  CFR  Part  906 

[Docket  Na  FV94-806-3-FR] 

Oranges  and  Grapefruit  Grown  in  the 
Lower  Rio  Grande  Valley  in  Texas; 
Higher  Quality  and  Reduced  Size 
Requirements  for  Texas  Grapefruit 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  increases  the 
minimum  quality  requirements  for 
Texas  grapefruit  to  Texas  Choice,  from 
the  current  minimum  grade  requirement 
of  U.S.  No.  2.  This  rule  also  temporarily 
rela.xes  the  minimum  size  requirements 
for  certain  Texas  grapefruit  for  the 
remainder  of  the  1994-95  season.  This 
rule  is  designed  to  help  the  Texas  citrus 
industry  successfully  market  the  1994- 
95  season  grapefruit  crop. 
EFFECTIVE  DATE:  This  final  rule  becomes 
effective  November  14.  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Rush,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Dlvisidh.  AMS.  USDA.  P.O. 
Box  96456.  Room  2523-S,  Washington, 
DC  20090-6456;  telephone: 202-720- 
5127;  or  Belinda  G.  Garza,  McAllen 
Marketing  Field  Office,  USDA/ AMS, 
1313  East  Hackberry,  McAllen.  Texas 
78501;  telephone:  210-682-2833. 
SUPPLEMENTARY  INFORMATION:  This  final 
rule  is  issued  under  Marketing 
Agreement  and  Marketing  Order  No. 
906  1 7  CFR  Part  906]  regulating  the 
handling  of  oranges  and  grapefruit 
grown  in  the  Lower  Rio  Grande  Valley 
in  Te.xas.  hereinafter  referred  to  as  the 
order.  This  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  [7  U.S.C  601-674). 
hereinafter  referred  to  as  the  Act. 


The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  8c(15)(A)  of  the  Act,  any  handler 
subject  to  an  order  may  file  with  the 
Secretar>-  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  requesting  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
the  Administrator  of  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
action  on  small  entities. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  about  15  citrus  handlers 
subject  to  regulation  under  the  order 
covering  oranges  and  grapefruit  grown 
in  Texas,  and  about  750  producers  of 


these  citrus  fruits  in  Texas.  Small 
agricultural  ser\ice  firms,  which 
include  grapefruit  handlers,  have  beei 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601]  as 
those  having  annual  receipts  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  whose 
annual  receipts  are  less  than  $500,000. 
A  majority  of  these  handlers  and 
producers  may  be  classified  as  small 
entities. 

The  Texas  Valley  Citrus  Committee 
(committee)  met  on  June  30, 1994,  and 
recommended  the  regulatory  changes 
for  Texas  grapefruit.  The  committee 
meets  prior  to  and  during  each  season 
to  review  the  handling  regulations 
effective  on  a  continuous  basis  for  each 
citriis  fruit  regulated  under  the  order. 
Committee  meetings  are  open  to  the 
public,  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  sources, 
and  determines  whether  modification, 
sus{)ension,  or  termination  of  the 
handling  regulations  would  tend  to 
effectuate  the  declared  policy  of  the  Act. 

Minimum  grade  and  size 
requirements  for  fresh  grapefruit  grown 
in  Texas  are  in  effect  under  §  906.365  (7 
CFR  906.365).  This  rule  amends 
§906.365  by  revising  paragraph  (a)(3)  to 
delete  authority  for  shipping  U.S.  No.  2 
grade  grapefruit  and  by  revising 
paragraph  (a)(4)  to  permit  shipment  of 
grapefruit  measuring  at  least  3Vi6  inches 
in  diameter  (pack  size  112)  for  the 
remainder  of  the  1994-95  $ea-.,on  ending 
July  31.  1995,  provided  such  grapefruit 
grade  at  least  U.S.  No.  1. 

Revision  of  Minimum  Quality 
Requirements 

Section  906.365  of  the  order's  rules 
and  regulations  currently  provide  that 
fresh  shipments  of  grapefruit  must 
grade,  in  descending  order  of  quality, 
U.S.  Fancy,  U.S.  No.  1,  U.S.  No.  1 
Bright,  U.S.  No.  1  Bronze,  or  U.S.  No. 
2.  The  requirements  for  these  grades  are 
set  forth  in  the  U.S.  Standards  for 
Grades  of  Grapefiruit  (Texas  and  States 
other  than  Florida,  California  and 
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Arizona)  [7  CFR  51  620  through  51.653]. 
In  addition,  there  are  other  qualities  of 
grapefruit  packed  by  the  Texas  citrus 
industry  defined  in  section  906.137. 
pertaining  to  handlers'  use  of 
identifying  marks  utilized  by  the 
committee  in  promotional  and 
advertising  projects.  Section  906.137 
provides  that  handlers  may  use  the 
identifying  mark  "Texas  Fancy"  only 
with  respect  to  grapefruit  grading  at 
least  U.S.  No.  1,  but  with  no  more  than 
40  percent  of  the  surface  of  the  fruit,  in 
aggregate,  affected  by  discoloration. 
This  quality  of  fruit  is  slightly  better 
than  that  grading  U.S.  No.  1.  but  slightly 
less  than  that  grading  U.S.  Fancy.  * 
Section  906.137  further  provides  thai 
handlers  may  use  the  identifying  mark 
"Texas  Choice"  only  with  respect  to 
fruit  grading  at  least  U.S.  No.  2.  except 
that  no  more  than  60  percent  of  the 
surface  of  the  fruit,  in  aggregate,  may  be 
affected  by  discoloration.  "Texas 
Choice"  fruit  is  of  a  quality  slightly 
better  than  that  of  a  U.S.  No.  2  grade, 
which  provides  that  up  to  two-thirds  of 
the  fruit  surface  may  be  affected  by 
discoloration. 

This  rule  amends  section  906.365  to 
provide  that  the  minimum  quality  of 
grapefruit  shipped  to  fresh  market 
outlets  will  be  "Texas  Choice",  thereby 
eliminating  the  authority  to  ship  U.S. 
No.  2  grade  fruit  beginning  with  1994- 
95  seasoh  shipments. 

The  committee  recommended  that  the 
minimum  quality  requirements  for  fresh 
market  shipments  of  Texas-grown 
grapefruit  be  increased,  as  specified. 
The  committee  reports  that  because 
grapefruit  production  in  Texas  as  well 
as  in  other  competitive  grapefruit 
growing  areas  is  increasing  much  faster 
than  consumer  demand,  there  is  an 
opportunity  to  increase  consumer 
satisfaction  with  fresh  market  grapefruit 
and  a  need  to  improve  returns  to 
producers.  The  consumer  demand  for 
such  grapefruit  should  be  strengthened. 
because  consumers  prefer  the  higher 
quality  grapefruit  which  this  rule 
requir»;s  be  shipped. 

Minimum  grade  requirements  under 
the  order  are  designed  to  provide  fresh 
markets  with  fruit  of  acceptable  grade 
and  maturity,  thereby  maintaining 
consumer  conHdence  in  fresh  Texas- 
grown  grapefruit.  This  helps  create 
buyer  confidence  and  contributes  to 
stable  marketing  conditions. 

The  committee  believes  elimination  of 
the  U.S.  No.  2  grade  has  other  benefits 
as  well.  First,  it  reduces  the  number  of 
different  packs  of  grapefruit  currently 
being  offered  by  the  Texas  citrus 
industry  from  seven  to  six.  This 
reduction  enhances  standardization  and 
reduces  buyer  confusion,  which  should 


benefit  Texas  growers  and  shippers. 
Second,  this  action  makes  the  Texas 
grapefruit  industry  more  competitive 
with  other  growing  areas.  The  Citrus 
Administrative  Committee  which 
administers  Federal  Marketing  Order 
No.  905,  covering  citrus  grown  in 
Florida,  recently  made  a  similar 
recommendation  to  eliminate  the 
shipment  of  U.S.  No.  2  grade  grapefruit. 
The  Texas  industry  believes  it  should 
do  the  same  to  remain  viable  in  this 
highly  competitive  business.  Finally, 
the  committee  believes  that  increasing  • 
the  quality  of  grapefruit  offerings  from 
Texas  will  complement  its  promotion 
and  advertising  activities  undertaken 
under  authority  of  the  order.  These 
activities  are  designed  to  create  buyer 
preference  for  Texas-grown  grapefruit, 
and  increasing  the  quality  offered  for 
shipment  enhances  these  efforts. 

This  increase  in  quality  requirements 
should  not  have  a  significant  impact  on 
available  supplies  of  fresh  Texas 
grapefruit.  The  committee  reports  that 
in  recent  seasons,  grapefruit  grading 
U.S.  No.  2  have  comprised  less  than  1 
percent  of  total  fresh  shipments.  The 
benefits  of  this  rule  should  therefore 
outweigh  any  costs  related  to  increasing 
the  minimum  quality  requirements. 
Grapefruit  not  meeting  "Texas  Choice" 
quality  requirements  could  be  utilized 
in  exempt  outlets,  such  as  processing, 
relief  or  charity. 

Temporary  Relaxation  of  Minimum 
Size  Requirements 

Section  906.365  also  establishes 
minimum  size  requirements  for  Texas 
grapefruit.  During  the  period  November 
16  through  January  31  each  season, 
grapefruit  must  be  at  least  pack  size  9fi. 
e.xcept  that  the  minimum  diameter  for 
the  grapefruit  in  any  lot  is  3'»/ih  inches. 
At  other  times,  grapefruit  that  is  pa«  k 
size  112.  except  that  the  minimum 
diameter  for  grapefruit  in  any  lot  is  3Vi8 
inches,  may  be  shipped  if  it  grades  at 
least  U.S.  No.  1.  This  rule  provides  that 
pack  size  112  grapefruit  may  be  shipped 
throughout  the  remainder  of  the  1994- 
95  season  if  such  grapefruit  grade  at 
least  U.S.  No.  1.  This  relaxation  is  the 
same  as  the  relaxation  which  previously 
was  issued  for  the  period  beginning 
October  25. 1993.  and  ending  Julv  31. 
1994. 

This  relaxation  is  expected  to  help  the 
Texas  citrus  industry  successfully 
market  its  1994-95  season  grapefruit 
crop  and  have  a  positive  effect  on 
producer  returns.  Permitting  shipments 
of  pack  size  112  grapefruit  grading  at 
least  U.S.  No.  1  for  the  remainder  of  the 
1994-95  season  will  enable  Texas 
grapefruit  handlers  to  meet  market 
needs  and  compete  with  similar  sized 


grapefruit  expected  to  be  shipped  from 
Florida.  This  rule  is  based  on  the 
current  and  prospective  crop  and 
market  conditions  for  Texas  grapefruit. 
Fresh  Texas  grapefruit  shipments  are 
expected  to  begin  in  October  of  this 
season. 

This  rule  reflects  the  committee's  and 
the  Department's  appraisal  of  the  need 
to  increase  minimum  quality  and 
temporarily  relax  minimum  size 
requirements  for  fresh  Texas-grown 
grapefruit,  as  specified.  The 
Department's  view  is  that  this  rule  will 
have  a  beneficial  impact  on  Texas 
producers  and  handlers  of  fresh 
grapefruit,  since  it  enables  such 
producers  and  handlers  to  make 
available  the  quality  and  sizes  of 
grapefruit  needed  to  meet  consumer 
needs  consistent  with  the  remainder  of 
the  1994-95  season  crop  and  market 
conditions. 

The  proposed  rule  concerning  this 
action  was  published  in  the  September 
1.  1994.  Federal  Register  [59  FR  45241). 
with  a  15-day  comment  period  ending 
September  16. 1994.  One  comment  was 
received  and  it  was  in  opposition  to  the 
proposed  rule. 

Tne  comment  in  opposition  to 
increasing  the  minimum  grade 
requirement  for  Texas  grapefruit  was 
submitted  by  the  United  States 
Department  of  justice  (DOJ).  The  DO) 
contends  that  this  action  will  result  in 
a  restriction  on  grapefruit  shipments 
which  will  offer  no  long  term  benefits 
to  consumers  or  producers.  The  DO] 
also  contends  that  the  higher  minimum 
grade  requirements  will  artificially 
restrict  the  supply  of  fresh  grapefruit, 
causing  consumer  prices  to  rise  and 
promoting  wasteful  misallocation  of 
society's  resources.  Additionally,  the 
EXDJ  contends  that  the  increased  grower 
profits  will  not  be  sustainable  in  the 
long  run.  because  any  artificially  raised 
returns  to  producers  will  provide  an 
incentive  for  inefficient  new  grapefruit 
production.  The  DOJ  contends  further 
that  this  new  inefficient  production  will 
increase  producer  costs  and  erode 
grower  profits  until  producer  returns 
revert  to  the  prerestriction  level. 

The  Department's  position  is  that 
higher  miniiVium  grade  requirements 
will  have  the  effect  of  stabilizing  prices 
for  grapefruit  by  providing  consistent 
quality  to  consumers.  In  addition, 
studies  have  shown  that  consumers 
prefer  high  quality  fruit.  Therefore,  a 
higher  grade  requirement  could  increase 
and  sustain  demand.  Consequently,  the 
DOJ  request  that  the  Secretary  reject  the 
committee's  recommendation  is  denied. 

Based  on  the  above,  the  Administrator 
of  the  AMS  has  determined  that  this 
final  rule  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendations 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  eff^ect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  action  until  15  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  commiltte  needs  to 
have  this  amendment  in  effect  as  soon 
as  possible  because  Texas  grapefruit 
shipments  for  the  1994-95  season  have 
begun;  (2)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  committee  at  a 
public  meeting;  and  (3)  the  proposed 
rule  provided  a  15-day  comment  period 
and  all  comments  timely  received  were 
considered  prior  to  finalization  of  this 
action. 

List  of  Subjects  in  7  CFR  Part  906 

Grapehnit.  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  Part  906  is  amended  as 
follows: 

PART  906— ORANGES  AND 
GRAPEFRUIT  GROWN  IN  LOWER  RIO 
GRANDE  VALLEY  IN  TEXAS 

1.  The  authority  citation  for  7  CFR 
Part  906  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  906.365  is  amended  by 
revising  paragraphs  (a)(3)  and  (a)(4)  to 
read  as  follows: 

§  906.365    Texas  Orange  and  Grapefruit 
Regulation  34. 

(a)*   •   * 

(3)  Such  grapefruit  grade  U.S.  Fancy, 
U.S.  No.  1,  U.S.  No.  1  Bright,  or  U.S.  No. 
1  Bronze,  or  meet  the  quality 
requirements  of  "Texas  Fancy"  or 
"Texas  Choice"  as  defined  in  section 
906.137  of  this  part; 

(4)  Such  grapefruit  are  at  least  pack 
size  96.  except  that  the  minimum 
diameter  limit  for  pack  size  96 
grapefruit  in  any  lot  shall  be  3''/i6 
inches:  Provided,  That  any  handler  may 
handle  grapefruit,  except  during  the 
period  November  16  through  January  31 
each  season,  which  are  smaller  than 
pack  size  96,  if  such  grapefruit  grade  at 


least  U.S.  No.  1  and  they  are  at  least 
pack  size  112,  except  that  the  minimum 
diameter  limit  for  pack  size  112 
grapefruit  in  any  lot  shall  be  3Vi6 
inches:  Provided  further.  That  for  the 
period  beginning  October  15. 1994.  and 
ending  July  31. 1995,  any  handler  may 
handle  grapefruit  if  such  grapefruit 
grade  at  least  U.S.  No.  1  and  they  are  at 
least  pack  size  112,  except  that  the 
minimum  diameter  limit  for  pack  size 
112  grapefruit  in  any  lot  shall  be  3 Vie 
inches  in  diameter. 
*        *        •        •        • 

Dated:  November  8. 1994. 

Martha  B.  Ransom, 

Acting  Deputy  Director.  Fruit  and  Vegetable 
Division. 

|FR  Doc.  94-28084  Filed  11-9-94;  9:24  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  »4-NM-202-AD;  Amendment 
39-0070;  AD  93-25-09  R1] 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  DC-10 
Series  Airplanes,  and  Model  KC-10A 
(Military)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  DC-10 
series  airplanes,  and  Model  KC-lOA 
(military)  airplanes,  that  currently 
requires  repetitive  functional  testing  to 
verify  proper  installation  of  the 
electrical  connectors  to  the  engine 
generator  and  fire  bell  shutoff  switches, 
and  correction  of  the  installation,  if 
necessary;  and  the  reporting  of  findings 
of  discrepancies  as  a  result  of  the 
repetitive  functional  tests.  That  AD  was 
prompted  by  a  report  indicating  that  the 
electrical  connectors  to  the  fire 
extinguishing  handles  were  found  to  be 
connected  incorrectly  (crossed)  on  one 
airplane.  The  actions  specified  in  that 
AD  are  intended  to  prevent  the  wrong 
engine-driven  generator  from  being  shut 
down  unnecessarily  in  the  event  of  an 
engine  fire  or  severe  damage  to  the 
engine.  This  amendment  deletes  the 
requirement  to  submit  reports 
repetitively  following  each  functional 
test. 

DATES:  Effective  November  29. 1994. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  7. 1994  (58  FR  68026.  December 
23.  1993). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
January  13.  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  ANM-103. 
Attention:  Rules  Docket  No.  94-NM- 
202-AD.  1601  Lind  Avenue,  S\V.. 
Renton.  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from 
McDonnell  Douglas  Corporation.  P.O. 
Box  1771.  Long  Beach,  California 
90801-1771.  Attention:  Business  Unit 
Manager.  Technical  Administrative 
Support,  Department  L51,  M.C.  2-98. 
This  information  may  be  examined  at 
the  Federal  Aviation  Administration 
,  (FAA),  Transport  Airplane  Directorate, 
Rules  Docket.  1601  Lind  Avenue.  SW., 
Renton.  Washington;  or  at  the  FAA. 
Transport  Airplane  Directorate.  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach. 
California;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.. 
suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  Vakili.  Aerospace  Engineer, 
Propulsion  Branch,  ANM-141L,  FAA, 
Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office, 
3229  East  Spring  Street.  Long  Beach, 
Cahfomia  90806-2425;  telephone  (310) 
988-5262;  fax  (310)  988-5210. 
SUPPLEMENTARY  INFORMATION:  On 
December  16. 1993.  the  FAA  issued  AD 
93-25-09.  amendment  39-8775  (58  FR 
68026.  December  23.  1993).  which  is 
applicable  to  certain  McDonnell 
Douglas  Model  MI>-11  and  DC-10 
series  airplanes,  and  Model  KC-lOA 
(military)  airplanes.  That  AD  requires  a 
functional  test  to  verify  proper 
installation  of  the  electrical  connectors 
to  the  engine  generator  and  fire  bell 
shutoff  switches,  and  correction  of  the 
installation,  if  necessary.  A  similar 
functional  test  is  required  any  time  that 
maintenance  is  performed  on  the  fire 
extinguishing  handle  system.  That  AD 
also  requires  operators  to  submit  to  the 
FAA  a  report  of  findings  when  any 
discrepancies  are  identified  during  any 
of  the  required  functional  tests. 

That  action  was  prompted  by  a  report 
that,  during  pre-deliveiy  testing  of  a 
Model  MD-11  series  airplane,  the 
electrical  connectois  to  the  fire 
extinguishing  bandies  were  found  to  be 
connected  incorrectly  (crossed).  The 
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actions  required  by  that  AD  are 
intended  to  prevent  the  wrong  engine- 
driven  generator  &om  being  shut  down 
unnecessarily  in  the  event  of  an  engine 
fire  or  severe  damage  to  the  engine. 

In  response  to  the  reporting 
requirements  of  AO  93-25-09.  operators 
of  Model  MD-11  and  DC-10  series 
airplanes,  and  Model  KC-lOA  (military) 
airplanes  have  not  reported  finding  any 
discrepancies  as  a  result  of  the 
functional  tests  of  the  fire  extinguishing 
handle  system.  Therefore,  the  FAA  has 
determined  that  it  is  appropriate  to  taJie 
action  to  revise  paragraph  (e)  of  that  AD 
to  delete  the  requirement  to  report  the 
fmdings  of  discrepancies  as  a  result  of 
any  functional  test  other  than  the  initial 
one.  Submission  of  a  report  to  the  FAA 
is  required  only  after  the  initial 
functional  test,  as  required  by  paragraph 
(a)  of  the  AD. 

Further,  the  FAA  finds  that  removal 
of  this  reporting  requirement  will  not 
compromise  safety  of  the  fleet  due  to  the 
ongoing  system  of  reports  required  by 
section  121.703  of  the  Federal  Aviation 
Regulations  (14  CFR  121.703). 
"Mechanical  reliability  reports." 

Since  an  unsafe  condition  has  been 
identified  that  is  lil^ely  to  exist  or 
develop  oo  other  airplanes  of  the  same 
type  design,  this  AD  continues  to 
require  a  one-time  functional  lest  to 
verify  proper  installation  of  the 
electrical  connectors  to  tiie  engine 
generator  and  fire  bell  shutoff  switches, 
and  correction  of  the  installation,  if 
nef«s;.ary;  and  a  report  that  details  the 
nndings  of  discrepancies  identified 
during  the  accomplishment  of  the  initial 
functional  test.  This  AD  deletes  the 
requirement  to  report  findings  of 
discrepancies  as  a  result  of  the 
repetitive  functional  tests  of  the  Are 
extinguishing  handle  system.' 

This  AD  merely  deletes  a  previously- 
required  action;  it  requires  no  additional 
work  to  be  performed  by  affected 
operators.  In  light  of  this,  the  FAA  has 
determined  that  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  notice  and  public  procedures 
hereon  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publii:ation  in  the 
Federal  Register. 

Cost  Impact 

There  are  approximately  526  Model 
MD-11  and  CC-10  series  airplanes,  and 
Model  KC-lOA  (military)  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  tiut  316 
airplanes  of  U.S.  registry  will  continue 
to  be  affected  by  the  requirements  that 
are  retained  in  this  AD.  To  accomplish 
the  actions  in  this  AD.  it  will  take 


approximately  0.5  work  hour  per 
airplane,  at  an  average  labor  rate  of  $55 
per  work  hour.  Based  on  these  figures, 
the  total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $8,690.  or 
$27.50  per  airplane. 

Because  this  AD  deletes  a  previously- 
required  reporting  action,  it  eliminates 
the  costs  associated  with  that  reporting 
action.  Therefore,  the  economic  burden 
to  operators  is  lessened  by  that  amount. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  Rules  Docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating^  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  sutetance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-202-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
resptmsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 


implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  qaption  ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  1354(a),  1421 
and  1423;  49  U.S.C  106(^;  and  14  (TR 
11.89. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8775  (58  FR 
68026,  December  23,  1993),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-9070,  to  read  as 
follows: 

93-2S-09  Rl    McDoanell  Douglas: 

Amendment  39-«)70.  Docket  94-NM- 
202-AD.  Revises  AD  93-25-09, 
Amendment  39-8775. 

Applicability:  Model  MD-1 1  series 
airplanes  as  listed  in  McDonnell  DougUs 
MD-11  Alert  Service  Bulletin  A26-16.  ddti;d 
November  22, 1993;  and  Model  DC-10  series 
aiqjlanLS  and  Model  KC-lOA  (military) 
airplanes  as  listed  in  McDonnell  Douglas 
DC-10/KG-10A  Alert  Service  Bulletin  A26- 
46.  dated  Decembers.  1993; certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  wrong  engine-driven 
generator  from  being  shut  do%vn 
unnecessarily  in  the  event  of  an  engine  fire 
or  severe  damage  to  the  engine,  accomplish 
the  following: 

(a)  Parfarm  •  functional  test  to  verify 
proper  Installation  of  the  electrical 
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connectors  to  the  engine  generator  and  fire 
bell  shutoff  switches  at  the  time  specified  in 
either  paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable. 

(1)  For  Model  MI>-11  series  airplanes: 
Within  30  days  after  )anuary  7, 1994  (the 
effective  date  of  AD  93-25-09,  amendment 
39-8775),  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A26- 
16,  dated  November  22, 1993.  Or 

(2)  For  Model  DC-10  series  airplanes,  and 
Model  KC-lOA  (military)  airplanes:  Within 
60  days  after  Janiiary  7, 1994  (the  effective 
date  of  AD  93-25-09,  amendment  39-8775), 
in  accordance  with  the  Accomplishment 
Instructions  of  McDonnell  Douglas  DC-10/ 
KC-lOA  Alert  Service  Bulletin  A26-46, 
dated  December  6, 1993. 

(b)  If  the  electrical  connectors  are  found  to 
be  properly  installed,  no  further  action  is 
required  by  paragraph  (a)  of  this  AD. 

(c)  If  the  electrical  connectors  are  found  to 
be  improperly  installed,  prior  to  further 
flight,  correct  the  wiring  installation  and 
repeat  the  functional  test,  in  accordance  with 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  MD-11  Alert  Service 
Bulletin  A26-16,  dated  November  22, 1993 
(for  Model  MD-1 1  series  airplanes);  or 
McDonnell  Douglas  DC-10/KC-lOA  Alert 
Service  Bulletin  A26-46,  dated  December  6, 
1993  (for  Model  DC-10  series  airplanes,  and 
Model  KC-lOA  (military]  airplanes):  as 
applicable. 

(d)  Prior  to  further  flight  following  any 
maintenance  performed  on  the  fire 
extinguishing  handle  system,  repeat  the 
functional  test  in  accordance  with  the 
Accomplishment  Instructions  of  McDonnell 
Douglas  MD-11  Alert  Service  Bulletin  A2&- 
16.  dated  November  22, 1993  (for  Model  MD- 
11  series  airplanes);  or  McDonnell  Douglas 
DC-10/KC-lOA  Alert  Service  BulleUn  A26- 
46,  dated  December  6, 1993  [for  Model  DC- 
10  series  airplanes  and.  Model  KC-lOA 
(military)  airplanes);  as  applicable. 

(e)  Within  10  days  after  completing  the 
functional  test  required  by  paragraph  (a)  of 
this  AD,  submit  a  report  of  the  findings  of 
discrepancies  to  the  FAA,  Transport  Airplane 
Directorate,  Los  Angeles  Aircraft  Certification 
Office  (ACO).  3229  East  Spring  Street,  Long 
Beach,  California  90806-2425;  fox  (310)  988- 
5210.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Papenvoric  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.]  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  Acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  ACO.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Los  Angeles  ACO. 

Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(h)  The  functional  test  shall  be  done  in 
accordance  with  McDonnell  Douglas  MD-11 
Alert  Service  Bulletin  A26-16,  dated 
November  22, 1993  (for  Model  MI>-11  series 
airplanes);  or  McDonnell  Douglas  DC-10/ 
KC-lOA  Alert  Service  Bulletin  A26-46, 
dated  December  6, 1993  [for  Model  DC-10 
series  airplanes,  or  Model  KC-lOA  (military) 
airplanes);  as  applicable.  This  incorporation 
by  reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
lanuary  7, 1994  (58  FR  68026,  December  23. 
1993).  Copies  may  be  obtained  from 
McDonnell  Douglas  Corporation,  P.O.  Box 
1771,  Long  Beach,  California  90801-1771, 
Attention:  Business  Unit  Manager,  Technical 
Administrative  Support,  Department  L51, 
M.C.  2-98.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Transport  Airplane  Directorate,  Los 
Angeles  Aircraft  Certification  Office,  3229 
East  Spring  Street,  Long  Beach,  California;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(i)  This  amendment  becomes  efiiective  on 
November  29, 1994. 

Issued  in  Renton,  Washington,  on 
November  7, 1994. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  94-27967  Filed  11-10-94;  8:45  am] 
BIUJNO  coot  4t1»-13-U 


14  CFR  Part  61 

[Docket  No.  27682;  Amdt  No.  61-46] 

RIN  2120-nAF32 

Recent  Flight  Experience:  F>iiot  in 
Command  * 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  amends  the 
Federal  Aviation  Regulations  governing 
the  recent  flight  experience 
requirements  for  pilots  in  command 
(FICs)  by  providing  relief  from 
essentially  redundant  recency 
requirements  for  PICs  serving  in  part 
121  and  part  135  air  carrier  operations. 
This  final  rule  will  provide  the  air 
carrier  industry,  which  already 
complies  with  recency  requirements 
found  in  parts  121  and  135,  relief  from 
unnecessary  duplicate  recordkeeping, 
without  diminishing  the  current  level  of 
safety. 

EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  MFORMATION  CONTACT: 
Alberta  Brown,  Project  Development 
Branch,  AFS-240,  Air  Transportation 


Division,  Office  of  Flight  Standards, 
Federal  Aviation  Administration,  800 
Independence  Avenue  SW., 
Washington.  DC  20591,  Telephone  (202) 
267-8096. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  Final  Rule 

Any  person  may  obtain  a  copy  of  this 
final  rule  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Public  Affairs  (APA-200),  800 
Independence  Avenue  SW., 
Washington,  DC  20591.  or  by  calling  the 
Office  of  Public  Affairs  at  (202)  267- 
3484.  Communications  must  identify 
the  docket  number  of  this  amendment. 

Background 

The  decision  to  provide  relief  from 
essentially  redundant  recency 
requirements  and  from  the 
accompanying  recordkeeping  burden  for 
parts  121  and  135  operators  and  their 
PICs  was  prompted  by  a  petition  for 
exemption  or  other  regulatory  relief 
submitted  by  the  Air  Transport 
Association  (ATA).  The  ATA  petitioned 
the  Federal  Aviation  Administration 
(FAA),  on  behalf  of  its  affected  member 
airlines  and  other  similarly  situated 
airlines,  for  exemption  or  other 
regulatory  relief  from  the  requirements 
of  Sections  61.57(e)  and  121.683(a)(1)  of 
the  FAR.  Section  61.57(e)  requires  a 
pilot  who  wishes  to  act  as  a  PIC  under 
instrument  flight  rules  to  meet  certain 
recency  experience  requirements. 
Section  121.683(a)(1)  requires  a  part  121 
air  carrier  to  maintain  current  records  of 
each  crewmember  that  shows 
compliance  with  the  FAR  (e.g.,  recent 
flight  experience). 

The  ATA  petitioned  for  relief  from 
what  it  considered  to  be  essentially 
duplicative  recordkeeping  requirements 
related  to  the  recency  of  experience  for 
part  121  PICs.  This  "duplication"  arises 
because  certificate  holders  are  currently 
required  to  maintain  records  under 
Section  121.683  showing  compliance 
with  both  Section  61.57  and  the 
currency  requirements  of  part  121.  The 
FAA  agreed  with  the  premise  of  the 
ATA  petition.  It  is  not  the  intent  of  the 
FAA  to  require  duplicative  recency 
requirements  for  PICs  serving  in  part 
121  or  part  135  air  carrier  operations. 
The  FAA  does  intend,  however,  that 
each  PIC  serving  in  these  air  carrier 
operations  have  adequate  recent 
experience. 

The  FAA  determined,  however,  that 
rulemaking  was  necessary  to  provide 
the  rehef  requested.  Therefore,  the  FAA 
decided  to  propose  a  change  to  the 
existing  regulations.  In  addition,  the 
FAA  determined  that  it  was  appropriate 
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to  propoM  tb*  mutt  relief  to  put  135 
operatora,  including  relief  from  the 
general  and  night  experience 
requiremenlft.  as  they  also  have  training 
and  checking  requirements  that  are 
baaically  equivalent  to  the  recency 
requirements  of  Section  61 .37. 

Currently,  pert  121  and  part  135 
operators  record  all  flight  time.  Almost 
all  flight  time  logged  by  PICs  in  parts 
121  and  135  air  carrier  operations  is 
under  instrument  flight  rules  (IFR)  but 
is  not  broken  down  into  instrument 
meteorological  conditions  (IMC)  or 
visual  meteorological  conditions  (VMC). 
The  reason  for  this  is  that  air  carriers  ara 
required  to  Tile  instrument  flight  rules 
(IFIl)  flight  plans  and  perform 
navigation  solely  by  reference  to 
instruments  regardless  of  meteorological 
conditions.  Therefore,  in  order  for  parts 
121  and  135  air  carrier  pilots  to  comply 
with  Section  61.57  they  must  log 
separately  their  flight  time  in  and  out  of 
IMC  Under  Sections  121.683  and 
135.63.  parts  121  and  135  operators 
must  also  keep  records  of  their  PICs'  IFR 
flight  time  in  and  out  of  IMC  to  show 
that  their  PICs  comply  with  Section 
61.57.  The  FAA  finds  that  having  both 

f>ilo(s  and  certificate  holders  separately 
og  flight  houra  in  and  out  of  IMC 
meteorological  conditions  is  redundant. 
This  duplicative  logging  of  flight  time  is 
an  unnecasxary  burden  on  both  the  PICs 
and  the  air  carrier*,  and  adds  no  safety 
benefits. 

The  specific  requirement  to  obtain 
rtH^nt  flight  axpwienca  under  Section 
61.57  is  unneceeaary  for  part  121  and 
part  135  air  carrier  pilots.  The  FAA 
concludes  that  removing  this 
requirement  will  not  reduce  the  current 
level  of  safety  because  part  121  and  part 
135  pilots  already  maintain  an 
equivalent  or  higher  level  of 
qualifM^tion.  The  nature  of  air  carriar 
operations,  the  current  regulatory  and 
training  requirements,  and  the 
availability  of  simulators  combine  to 
ensure  part  121  and  part  135  air  carrier 
pilots  maintain  currency  beyond  the 
minimum  requirements  of  Section 
61.57. 

Also,  this  final  rule  is  deregulating  in 
nature  because  it  precludes  the 
unnecessary  recordkeeping  for  the  air 
carrier  pilots  during  the  time  they  are 
performing  parts  Ul  or  135  flights. 
Additionally,  this  final  rule  will  relieve 
parts  121  and  135  operatora  from  the 
need  to  keep  a  record  of  their  pilots' 
compliance  with  Section  61.57.  Pilots 
will  still  be  personally  responsible  for 
showing  currency  when  they  are  flying 
in  an  operation  conducted  under  part 
91 .  unless,  as  discussed  below,  that 
operation  is  being  coodudad  for  a  part 
121  or  135  operator. 


Tba  FAA  has  decided  not  to  extend 
this  amendment  to  part  125  operators. 
Moat  pert  125  training  and  checking 
rules  are  not  equivalent  to  those  in  parts 
121  and  135.  nor  do  they  need  to  be. 
Although  some  part  125  operators  have 
established  training  programs  which 
exceed  part  125  requirements,  these 
programs  have  been  submitted 
voluntarily  and  are  not  in  response  to  an 
FAA  requirement. 

On  April  11.  1994.  the  FAA  issued 
Notice  No.  94-9  (59  FR  17162)  that 
proposed  to  revise  the  Federal  Aviation 
Regulations  governing  the  recent  flight 
experience  requirements  for  PICs; 
specifically  to  provide  relief  from 
essentially  redundant  recency 
requirements  for  PICs  serving  in  part 
121  and  part  135  air  carrier  operations. 

DiacvaakM  of  Pablic  CommcnU 

The  FAA  received  three  comments  in 
response  to  Notice  No.  94-9,  one  from 
the  Air  Line  PiloU  Association  (ALPA) 
and  two  from  the  Air  Transport 
Association  (ATA).  ALPA  agrees  with 
and  supports  the  proposal  since  an 
equivalent  level  of  safety  will  be 
provided  along  with  the  relief  from 
redundant  reporting  requirements.  In 
their  first  comment.  ATA  supports  the 
proposal  stating  that  the  duplicative 
logging  of  fiight  time  is  an  unnecessary 
burden  on  both  the  PICs  and  the  air 
carrien  while  adding  no  safety  benefits. 

In  their  second  comment.  ATA,  while 
still  supporting  the  proposal,  suggested 
a  minor  change  to  the  proposed  wording 
in  Section  61.57(0;  specifically,  that 
Section  61.57  "does  not  apply  to  pilots, 
employed  by  parts  121  and  135 
operators,  engaged  in  any  Flight 
Operations  for  the  certificate  holder." 
The  reason  for  the  change.  ATA  states, 
is  that  part  121  and  part  135  pilots  often 
conduct  ferry  flights,  local  acceptance 
flights,  training  flights,  etc.,  and  none  of 
these  operations  are  conducted  under 
part  121  or  part  135.  Hence,  the 
originally  proposed  wording  would 
require  two  sets  of  records  to  be 
maintained  covering  the  above- 
mentioned  operations.  The  FAA  agrees 
with  ATA.  the  intent  of  the  FAA  was  to 
relieve  duplicative  recency 
requirements  for  PICs  serving  In  part 
121  or  part  135  air  carrier  operations 
including  all  flight  operations 
conducted  for  the  certificate  holder.  The 
FAA  does  intend,  however,  that  pilots 
who  are  employed  by  a  part  121  or  a 
part  135  air  carrier,  who  are  flying  in  an 
operation  conducted  under  part  91  that 
is  not  an  operation  for  the  certificate 
holder,  be  personally  responsible  for 
showing  currency  under  Section  61.57. 
The  ATA  wording  change  to  Section 
61.57(0 1«  reflected  in  this  final  rule. 


International  Chril  ATialkm 
Orgaaizatton  and  Joint  Aviation 
Regulations 

The  FAA  has  determined  that  a 
review  of  the  Convention  on 
International  Qvil  Aviation  Standards 
and  Recommended  Practices  is  not 
warranted  because  this  final  rule 
eliminates  duplicative  recordkeeping  fur 
U.S.  carriers  and  has  no  effect  on  actual 
currency. 

Regulatory  Analysis 

This  section  contains  the  full 
regulatory  evaluation  prepared  by  the 
FAA  that  provides  information  on  the 
economic  consequences  of  this 
regulatory  action.  This  evaluation 
quantifies,  to  the  extent  practicable, 
estimates  of  the  costs  and  benefiu  to  the 
private  sector,  consumers,  and  Federal, 
State,  and  local  governments. 

Executive  Order  12866,  dated 
September  30. 1993.  directs  Federal 
agencies  to  promulgate  new  regulations 
or  modify  existing  regulations  only  if 
benefits  to  society  for  each  regulatory 
change  outweigh  potential  costs.  The 
order  also  requires  the  preparation  of  an 
economic  analysis  of  all  "significant 
regulatory  actions"  except  those 
responding  to  emergency  situations  or 
other  narrowly  dt^fined  exigencies. 

The  FAA  has  determined  that  this 
final  rule  is  not  a  significant  rulemaking 
action  as  defined  by  Executive  Order 
12866  (Regulatory  Planning  and 
Review).  iThe  anticipated  costs  and 
benefits  associated  with  this  final  rule 
are  summarized  below. 

The  estimated  benefit  of  the  final  rule 
is  the  relief  from  recordkeeping  for  parts 
121  and  135  operators  and  their  pilots. 
It  is  estimated  that  under  the  rules 
before  this  amendment  each  of  these 
pilots  would  meet  the  relevant 
requirement  for  Section  61.57  after 
flying  about  five  days  every  6  months 
and  spending  5  minutes  per  day  logging 
their  flight  time.  After  that,  the  prior 
regulation  required  no  additional 
recordkeeping.  The  FAA  estimates  that 
about  14,900  houra  were  tised  for 
recordkeeping  purposes  annually.  Given 
that  the  median  monthly  earnings  for  a 
captain  (for  majors,  nationals,  and 
regionals)  in  1993  dollars  is  about 
$1 1 .400  or  about  $138  per  hour,  the 
industry  is  expetied  to  realize  a 
potential  annual  cost  benefit  of  about 
$2.06  million.  However,  if  the 
recordkeeping  duties  would  have  been 
performed  by  the  first  officer  or  flight 
engineer,  the  potential  benefit  will  not 
be  as  greet. 

There  will  be  no  incremental  costs 
associated  with  this  final  rule  since  the 
recent  flight  experience  rr>quiremenls 


for  parts  121  and  135  PICs  are 
equivalent  to  those  required  by  Section 
61.57;  in  essence  only  the  recordkeeping 
requirements  would  be  relaxed.  The 
FAA  has  concluded  that  there  would  be 
no  degradation  of  safety.  Therefore,  the 
FAA  has  concluded  that  the  final  rule 
is  cost  beneficial. 

Regulatory  Flexibility  Determination 

The  final  rule  will  not  have  a 
significant  economic  impact,  positive  or 
negative,  on  small  entities.  Moreover, 
only  national  and  regional  air  carriers, 
rather  than  small  entities,  will  be 
affected  by  this  final  rule.  Therefore,  a 
substantia]  number  of  small  entities  will 
not  suffer  a  significant  economic  impact 
as  a  result  of  this  final  rule. 

International  Trade  Impact  Analysis 

This  final  rule  will  have  a  negligible 
impact  on  trade  opportunities  for  U.S. 
firms  doing  business  overseas  or  on 
foreign  firms  doing  business  in  the  U.S. 
The  final  rule  primarily  affects  pilots 
employed  by  regional  and  national  air 
carriers,  not  businesses  involved  in  the 
.sale  of  aviation  products  or  services. 

Federalism  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  amendment 
does  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511). 
the  FAA  has  considered  the  information 
collection  impact  associated  with  this 
final  rule  and  finds  that  the  final  rule 
will  result  in  some  reduction  in 
required  recordkeeping.  The  FAA 
requested  comments  on  this  issue  in 
Notice  No.  94-9,  but  did  not  receive 
any.  There  are  no  additional 
requirements  for  information  collection 
associated  with  this  final  rule. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  FAA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  In  addition,  this  final 
rule  is  not  considered  significant  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26. 1979).  The 
full  Regulatory  Evaluation  for  this 
amendment  is  set  out  above. 

List  of  Subjects  in  14  CFR  Part  61 

Airmen,  Reporting  and  recordkeeping 
requirements 

The  Amendment 

Accordingly,  the  FAA  amends  14  CFR 
part  61  of  the  Federal  Aviation 
Regulations  as  follows: 

PART  61— CERTIFICATION:  PILOTS 
AND  FLIGHT  INSTRUCTORS 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  Appendix  1354(a). 
1355.  1421.  1422.  and  1427;  49  U.S.C.  106(g). 

2.  Section  61.57  is  revised  to  read  as 
follows: 

§  61 .57    Recent  fiight  experience:  Pilot  in 
command. 

(a)-(b)  (Reserved) 

(c)  General  experience.  Except  as 
provided  in  paragraph  (f)  of  this  section, 
no  person  may  act  as  pilot  in  command 
of  an  aircraft  carrying  passengers,  nor  of 
an  aircraft  certificated  for  more  than  one 
required  pilot  flight  crewmember, 
unless,  within  the  preceding  90  days, 
that  person  has  made  three  takeoffs  and 
three  landings  as  the  sole  manipulator 
of  the  flight  controls  in  an  aircraft  of  the 
same  category  and  class  and.  if  a  type 
rating  is  required,  of  the  same  type.  If 
the  aircraft  is  a  tailwheel  airplane,  the 
landings  must  have  been  made  to  a  full 
stop  in  a  tailwheel  airplane.  For  the 
purposes  of  meeting  the  requirements  of 
the  paragraph,  a  person  may  act  as  pilot 
in  command  of  a  flight  under  day  VFR 
of  day  IFR  if  no  persons  or  property 
other  than  as  necessary  for  compliance 
thereunder,  are  carried. 

(d)  Night  experience.  Except  as 
provided  by  paragraph  (f)  of  this 
section,  no  person  may  act  as  pilot  in 
command  of  an  aircraft  carrying 
passengers  during  the  period  beginning 
1  hour  after  sunset  and  ending  1  hour 
before  sunrise  (as  published  in  the 
American  Air  Almanac)  unless,  within 
the  preceding  90  days,  that  person  has 
made  at  least  three  takeoffs  and  three 
landings  to  a  full  stop  during  that  period 
in  the  category  and  class  of  aircraft  to  be 
used. 

(e)  Instrument  experience.  (1)  Recent 
IFR  experience.  Except  as  provided  by 
paragraph  (fl  of  this  section,  no  pilot 
may  act  as  pilot  in  command  under  IFR, 


nor  in  weather  conditions  less  than  the 
minimums  prescribed  for  VFR,  unless 
that  pilot  has.  within  the  past  6  calendar 
months — 

(i)  In  the  case  of  an  aircraft  other  than 
a  glider,  logged  at  least  6  hours  of 
instrument  time  under  actual  or 
simulated  IFR  conditions,  at  least  3  of 
which  were  in  flight  in  the  category-  of 
aircraft  involved,  including  at  least  6 
instrument  approaches,  or  passed  an 
instrument  competency  check  in  the 
category  of  aircraft  involved. 

(ii)  In  the  case  of  a  glider,  logged  at 
least  3  hours  of  instrument  time,  at  least 
half  of  which  were  in  a  glider  or  an 
airplane.  If  a  passenger  is  carried  in  the 
glider,  at  least  3  hours  of  instrument 
flight  time  must  have  been  in  gliders. 

[2]  Instrument  competency  check.  A 
pilot  who  does  not  meet  the  recent 
instrument  experience  requirements  of 
paragraph  (e)(1)  of  this  section  during 
the  prescribed  time  or  6  calendar 
months  thereafter  may  not  serve  as  pilot 
in  command  under  IFR.  nor  in  weather 
conditions  less  than  the  minimums 
prescribed  for  VFR,  until  that  pilot 
passes  an  instrument  competency  check 
in  the  category  of  aircraft  i.nvolved, 
given  byan  FAA  inspector,  a  member  of 
an  armed  force  of  the  United  States 
authorized  to  conduct  flight  tests,  an 
FAA-approved  check  pilot,  or  a 
certificated  instrument  flight  instructor. 
The  Administrator  may  authorize  the 
conduct  of  part  of  all  of  this  check  in  a 
pilot  ground  trainer  equipped  for 
instruments  or  an  aircraft  simulator. 

(f)  Exemptions.  This  section  does  not 
apply  to  a  pilot  in  command,  emploved 
by  a  14  CFR  part  121  or  part  135 
operator,  engaged  in  a  flight  operation 
under  14  CFR  part  91, 121.  or  135  for 
the  operator. 

Issued  in  Washington.  DC.  on  November  4. 
1994. 

David  R.  Hinson, 

Administrator. 

(FR  Doc.  94-27909  Filed  11-10-94;  8:45  ami 
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16  CFR  Part  1500* 

Statement  of  Enforcement  Policy; 
Lat>e(ing  and  Banning  Provisions  of 
the  Child  Safety  Protection  Act 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACnON:  Statement  of  Enforcement 

Policy. 

SUMMARY:  Recently.  Congress  enacted 
the  Child  Safety  Protection  Act  of  1994 
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("CSPA"')  by  adding  a  new  section  24  to 
the  Federal  Hazardous  Substances  Act 
("FHSA").  This  new  section  24  places 
labeling  requirements  on  balloons,  small 
balls,  marbles,  and  certain  toys  and 
games  intended  for  use  by  children  at 
least  3  years  old  but  not  older  than  6 
years.  It  also  bans  small  balls  (with  a 
diameter  of  1.75  inches  or  less)  that  are 
intended  for  use  by  children  younger 
than  3  years  of  age.  Under  the  statute, 
these  provisions  of  the  CSPA  will 
become  effective  on  )aniiary  1,  1995  and 
will  apply  to  products  entering  into 
commerce  on  or  after  that  date.  This 
statement  of  enforcement  policy 
explains  the  Commission's  intention  to 
enforce  these  provisions  of  the  CSPA 
when  they  take  effect. 
DATES:  This  statement  of  enforcement 
policy  becomes  effective  on  November 
14.  1994. 

FOM  FURTHER  INFORMATIOM  CONTACT: 
Michael  ].  Gidding.  Attorney.  Office  of 
Compliance  and  Enforcement. 
(k>nsumer  Product  Safety  Commission. 
Washington.  DC  20207;  telephone  (301) 
504-0626.  ext.  1344. 

SUPPt.EMENTARY  INFORMATION: 

A.  Background:  the  Statute 

On  June  16,  1994,  Congress  amended 
the  Federal  Hazardous  Substances  Act 
("FHSA")  and  enacted  the  Child  Safety 
Protection  Act  ("CSPA").  Congress 
intended  that  the  act  generally  provide 
greater  protection  for  small  children 
against  the  hazard  of  choking  on  small 
items.  The  CSPA  provides  for  a  new 
section  24  of  the  FHSA.  This  section 
imposes  precautionary  labeling 
requirements  for  (1)  latex  balloons,  (2) 
small  balls  (with  a  diameter  of  1.75 
inches  or  less)  intended  for  children  3 
years  or  older.  (3)  marbles  intended  for 
children  3  years  of  age  or  older.  (4)  any 
toy  or  game  intended  for  children  three 
years  or  older  that  contains  a  small  ball 
or  marble.  (5)  any  toy  or  game  that 
contains  a  latex  balloon,  and  (6)  any  toy 
or  game  which  includes  a  small  part  and 
is  intended  for  children  at  least  3  years 
old  but  not  older  than  6.  In  addition  to 
these  labeling  requirements,  section  24 
bans  small  balls  that  have  a  diameter  of 
1.75  inches  or  less  and  are  intended  for 
children  under  three  years  of  age. 

The  new  section  24  specifies  the  text 
of  the  warning  labels  that  must  appear 
on  these  products.  It  also  provides  that, 
in  general,  these  cautionary  statements 
must  be  displayed  on  the  principal 
display  panel  of  the  product's  package. 
The  statute  also  requires  that  the 
warning  statements  must  be  in  English 
and  be  conspicuous.  Products  subject  to 
these  labeling  requirements  that  do  not 
bear  the  required  labeling  will  be 


misbranded  hazardous  substances  under 
section  2(p)  of  the  FHSA.  15  U.S.C. 
1261(p). 

B.  Background:  the  Proposed 
Regulations 

The  CSPA  directs  the  Commission  to 
issue  regulations  to  implement  the  new 
requirements  of  section  24  of  the  FHSA. 
On  July  1. 1994.  the  Commission  issued 
proposed  regulations  to  incorporate  the 
requirements  of  the  CSPA  into  the  Code 
of  Federal  Regulations  and  to  interpret 
or  clarify  certain  provisions  of  the 
legislation.  59  FR  33932.  The 
Commission  is  in  the  process  of 
reviewing  public  comments  responding 
to  the  proposed  rule  and  is  developing 
a  final  rule.  The  Commission  anticipates 
issuing  a  final  rule  in  the  early  part  of 
1995.  The  Commission  will  not  be 
enforcing  the  requirements  of  these 
regulations  until  after  publication  of  the 
final  rule. 

C  Enforcement  Policy 

The  staff  has  received  several 
inquiries  concerning  enforcement  of  the 
new  labeling  and  banning  provisions. 
Although  the  statute  is  clear  as  to  its 
effective  date  and  specifies  the  text  of 
the  labeling  statement  it  requires,  to 
alleviate  any  possible  confusion,  the 
Commission  offers  this  guidance. 

Section  101  of  the  CSPA  specifically 
provides  that  the  labeling  and  banning 
provisions  of  the  law  shall  take  effect 
January  1.  1995.  The  labeling 
requirements  only  apply  to  products 
that  enter  into  commerce  on  or  after  that 
date.  Accordingly,  packages  for 
products  that  are  subject  to  the 
requirements  of  the  act  and  that  are 
manufactured  in  or  imported  into  the 
United  States  on  or  after  January  1,  1995 
must  bear  the  labeling  statements 
specified  in  the  law.  The  statute  further 
provides  that  the  required  statement 
must  appear  on  the  principal  display 
panel  of  the  package  in  conspicuous  and 
legible  type  in  contrast  by  typography, 
layout  or  color  with  other  printed 
matter.  These  statutory  provisions  do 
not  depend  on  the  promulgation  of  final 
regulations. 

The  labels  of  products  subject  to  the 
act  are  not  required  to  comply  with  the 
specific  requirements  of  the  proposed 
rule  until  a  final  rule  is  published  and 
goes  into  effect.  The  Commission  also 
notes  that  it  is  not  necessary  that  the 
labeling  statements  required  by  the  act 
be  incorporated  into  the  lithography  of 
a  package  label.  Sticker  labels  can  be 
used  to  comply  with  the  requirements. 


Dated:  November  7. 1994. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 

Commission. 

IFR  Doc.  94-27960  Filed  11-10-94;  845  ami 

WLUNO  cooc  esss-oi-p 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Oxytetracycline  Hydrochloride  Soluble 
Powder;  Correction 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Final  rule;  correction. 

SUIMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  August  15. 1994  (59  FR 
41664).  The  document  amended  the 
animal  drug  regulations  to  reflect 
approval  of  an  abbreviated  new  animal 
drug  application  (ANADA  200-066) 
filed  by  Agri  Laboratories,  Ltd.  The 
regulation  was  published  with  an 
inadvertent  error  in  the  amendatory 
language.  This  document  corrects  that 
error. 

EFFECTIVE  DATE:  August  15.  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Borders,  Center  for  Veterinary 
Medicine  (HFV-238),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1737. 

SUPPt.EMENTARY  INFORMATION:  In  FR  Do<:. 
94-19934,  appearing  on  page  41664  in 
the  Federal  Register  of  August  15, 1994. 
the  following  correction  is  made:  On 
page  41664,  in  the  third  column, 
amendatory  instruction  number  2  is 
corrected  to  read:  "Section  520.1660d  is 
amended  by  adding  new  paragraphs 
{a)(6)  and  (b)(4),  and  by  revising  the 
next  to  last  sentence  in  paragraphs 
(e)(l)(ii)(A)(3).  (e)(l)(ii)(B)(3).  and 
(e)(l)(ii)(C)(3).  and  the  last  sentence  in 
paragraph  (e)(l)(iii)(C)  to  read  as 
follows:". 

Dated:  November  3. 1994. 
Stephen  F.  Sundlof. 

Director.  Center  for  Veterinary  Medicine. 
IFR  Doc.  94-27924  Filed  11-10-94:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  920 

[MD-035] 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Mar)'land  regulatory 
program  (hereinafter  referred  to  as  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Maryland  proposed 
revisions  to  the  Code  of  Maryland 
Regulations  (COMAR)  pertaining  to 
impoundments.  The  amendment  is 
intended  to  revise  the  Maryland 
program  to  be  consistent  with  the 
corresponding  Federal  regulations. 
EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  OSM,  Harrisburg 
Transportation  Center,  Third  Floor, 
suite  3C,  4th  and  Market  Streets. 
Harrisburg.  PA  17101.  Telephone:  (717) 
782-4036. 
SUPPLEMENTARY  INFORMATION: 

I  Background  on  the  Marjland  Program 

II  Submission  of  the  Proposed  Amendment 

III.  Director's  Findings 

IV.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VI  Procedural  Determinations 

I.  Background  on  the  Maryland 
Program 

On  December  1,  1980,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Maryland  program.  Background 
information  on  the  Maryland  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments,  and  the 
conditions  of  approval  can  be  found  in 
the  December  1, 1980,  Federal  Register 
(45  FR  79449).  Subsequent  actions 
concerning  conditions  of  approval  and 
program  amendments  can  be  found  at 
30  CFR  920.15  and  920.16. 

II.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  16, 1994. 
Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  and  submitted  revisions  to  the 
amendment  on  June  23, 1994  (combined 
Administrative  Record  No.  MD-569.00). 
Maryland  submitted  the  proposed 
amendment  in  response  to  an  April  20, 


1993.  letter  (Administrative  Record  No. 
MD-549.18)  that  OSM  sent  to  Maryland 
in  accordance  with  30  CFR  732.17(c) 
requesting  that  its  engineering  design 
standards  be  clarified. 

Maryland  proposed  to  add  COMAR 
08.13.09.24H(l)(q)  and  revise  COMA 
08.13.09.24H(3)(c).  Maryland  also 
submitted  a  revised  "Supplemental 
Stability  Analysis"  to  support  the 
proposed  revisions.  Although  Maryland 
recodified  COMAR  08.13  to  08.20  in 
April  1993,  the  revisions  have  been 
submitted  using  the  original 
cla.ssification  system. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  July  11, 

1994.  Federal  Register  (59  FR  35289), 
and  in  the  same  document,  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
August  10, 1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17.  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  or  revised  cross-references  and 
paragraph  notations  to  reflect 
organizational  changes  resulting  from 
this  amendment. 

COMAR  08.13.09.24— Ponds  and 
Sediment  Control  Measures 

At  COMAR  08.13.09.24H{l)(q), 
Maryland  is  proposing  to  require  that 
impoundments  be  constructed  of  fill 
material  that  contains  sufficient 
moisture  content  to  achieve  proper 
compaction.  As  an  indication  of 
sufficient  moisture  content,  the  soil 
should  form  a  ball  which  does  not 
readily  separate  when  kneaded  by  hand. 
The  engineer  may  specify  other  methods 
of  testing  moisture  content. 

At  COMAR  08.13.09.24H(3)(c), 
Maryland  is  proposing  to  require  that 
impoundments  meeting  the  criteria  of 
sections  H(l)  and  H(3)fb)  meet  a 
minimum  static  safety  factor  of  1.3  for 
a  normal  pool  with  steady  state  seepage 
condition  if:  (1)  The  embankment  is  not 
constructed  of  organic  soil  or  clay  of 
high  plasticity;  and  (2)  the  existing 
slope  of  the  foundation  area  is  not 
steeper  than  the  slope  for  the  soil  type 
to  be  used  to  construct  the  embankment 
as  specified  by  Maryland.  Maryland 
submitted  a  stability  analysis  to  support 
the  proposed  regulation. 

The  Federal  regulations  at  30  CFR 
780.2.'>(c)(3)  pertain  to  impoundments 
not  meeting  the  size  or  other  criteria 


specified  at  30  CFR  77.216(a)  and 
located  where  failure  would  not  be 
expected  to  cause  loss  of  life  or  serious 
property  damage.  The  regulations 
permit  States  to  establish  engineering 
design  standards  that  ensure  stability 
comparable  to  a  1.3  minimum  static 
safety  factor  in  lieu  of  engineering  tests 
to  establish  compliance  with  the 
minimum  static  safety  factor. 

On  July  29, 1994,  OSM  conducted  a 
technical  review  of  the  proposed  design 
standards  and  stability  analysis  and 
concluded  that  they  satisfy  the 
requirements  of  30  CFR  780.25(c)(3). 
Therefore,  the  Director  finds  the 
proposed  revisions  at  COMAR 
08.13.09.24H(l)(q)  and  (3)(c)  to  be  no 
less  effective  than  the  Federal 
regulations  at  30  CFR  780.25(c)(3). 
Marj'land  has  agreed  to  make  the 
necessary  recodification  changes  upon 
promulgation  of  the  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  No  public  comments  were 
received,  and  because  no  one  requested 
an  opportunity  to  speak  at  a  public 
hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  30  CFR  732.17(h)(ll)(i), 
the  Director  solicited  comments  on  the 
proposed  amendment  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Maryland 
program.  The  Department  of  Labor. 
Mine  Safety  and  Health  Administration: 
the  Department  of  the  Army,  Corps  of 
Engineers;  and  the  Department  of  the 
Interior,  Bureau  of  Mines,  concurred 
without  comment. 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii). 
OSM  is  required  to  obtain  the  written 
concurrence  of  the  EPA  with  respect  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  or 
water  quality  standards  promulgated 
under  the  authority  of  the  Clean  Water 
Act  (33  U.S.C.  1251  et  seq.)  or  the  Clean 
Air  Act  (42  U.S.C.  7401  et  seq.). 

None  of  the  revisions  that  Maryland 
proposed  to  make  in  its  amendment 
pertains  to  air  or  water  quality 
standards.  Nevertheless.  OSM  requested 
EPA's  concurrence  with  the  proposed 
amendment  (Administrative  Record  No. 
MD-569.00).  By  letter  dated  September 
13, 1994.  EPA  concurred  with  the 
proposed  amendment. 


UMI 
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V.  Director's  Decision 

Based  on  the  above  flndings.  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Maryland 
on  May  16, 1994,  and  revised  on  June 
23.  1994. 

The  Federal  regulations  at  30  CFR 
Part  920,  codifying  decisions  concerning 
the  Maryland  program,  are  being 
amended  to  implement  this  decision. 
The  Director  is  approving  these 
proposed  rules  with  the  understanding 
that  they  be  promulgated  in  a  form 
identical  to  that  submitted  to  OSM  and 
reviewed  by  the  public.  Any  differences 
between  these  rules  and  the  State's  final 
promulgated  niles  will  be  processed  as 
a  separate  amendment  subject  to  public 
review  at  a  later  date.  This  final  rule  is 
being  made  effective  immediately  to 
expedite  the  State  program  amendment 
process  and  to  eiu:ournge  States  to  bring 
their  programs  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRy\. 

VI.  Procedural  Determinations 

Extrciilne  Order  12Hi>ti 

This  rule  is  exempted  frorti  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

ExtKutive  OrdtT  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  1277B 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law.  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11   732.15.  and  732.17(h)(10). 
decisions  on  proposed  Stale  regulatory 
programs  and  program  amendments 
submitted  by  the  Slates  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  7.30,  731,  and  732  have 
been  n>et. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 


Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq). 

Pegiilatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  in^part  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  .^ct  (5 
U.S.C.  601  et  seq).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Subiects  in  30  CFR  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  4.  1994. 

Tim  L.  Dieringer. 

Acting  Assistant  Dinnrtor.  Enslfrn  Support 
Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VH. 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  Part  920 
continues  to  read  as  follows: 

Authority:  30  U.SC.  1201  et  seq 

2.  Section  920.15  is  amended  by 
adding  paragraph  (aa)  to  read  as  follows: 

§  920. 1 5    Approval  of  amendments  to  State 
regulatory  program. 

•         *         •         •         • 

(aa)  The  following  amendment,  as 
submitted  to  OSM  on  May  16.  1994,  and 
revised  on  June  23,  1994  is  approved 
effective  November  14,  1994.  The 
amendment  consists  of  revisions  to  the 
following  regulations  in  the  Code  of 
Maryland  Regulations: 


08.13.09.24H(1)(q)  .. 
08.13.09.24H(3)(c)  .. 


Impoundments — Gen- 
eral RequirfimRnts. 

Impoundments — .Sta- 
bility. 

IFR  Doc.  94-27978  Filed  11-10-94:  8:45  am) 
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(MD-034] 

30  CFR  Part  920 

Maryland  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Maryland  regulatory 
program  (hereinafter  referred  to  as  the 
"Maryland  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  Maryland  proposed 
revisions  to  and  additions  of  statutes 
pertaining  to  sections  7-501 
(Definitions).  7-504  (Operator's 
License),  and  7-517.1  (Liability)  of  the 
Annotated  Code  of  Mar>'land  (Code). 
The  proposed  amendment  would  allow 
a  "limited  liability  company  "  to  bec;ome 
an  operator  of  surface  coal  mining 
operations  under  Maryland  s  approved 
program. 

EFFECTIVE  DATE:  November  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Biggi,  Director,  Harrisburg 
Field  Office,  Harrisburg  Transportation 
Center,  Third  Floor.  Suite  3C,  4th  and 
Market  Streets.  Harrisburg.  PA  17101. 
Telephone:  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION: 

I.  Bat:kgrf)und  on  the  Marvland  Prc)gram 

II.  Siihmi.'ision  of  the  Proposed  Amt^ndmnnt 

III.  Director's  Findings 

IV.  .Summary  and  Disposition  of  Comm«nts 

V.  Director's  Decision 

VI.  Procedural  Determinations 

L  Background  on  the  Maryland 
Program 

On  December  1,  1980,  the  Secretary  of 
the  Interior  approved  the  Maryland 
program.  Background  information  on 
the  Maryland  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  December 
1.  1980,  Federal  Register  (45  FR  79449). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
920  15  and  920.16. 

IL  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  31.  1994 
(Administrative  Record  No.  MD- 


568.00),  Maryland  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  Maryland  submitted  the 
proposed  amendment  at  its  ovm 
initiative.  Maryland  proposed  to  revise 
sections  7-501,  7-504,  and  7-517.1  of 
its  Code  to  incorporate  the  "limited 
liability  company"  into  its  definitions  of 
"operator"  and  "principal  owner"  and 
to  include  the  "limited  liability 
company"  in  the  provisions  of  law 
relating  to  the  licensing,  regulation,  and 
enforcement  of  open-pit  mining 
operations. 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  June  23, 
1994,  Federal  Register  (59  FR  32388), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
July  25.  1994. 

III.  Director's  Findings 

Set  forth  below,  pursuant  to  SMCRA 
and  the  Federal  regulations  at  30  CFR 
732.15  and  732.17,  are  the  Director's 
findings  concerning  the  proposed 
amendment. 

Revisions  not  specifically  discussed 
below  concern  nonsubstantive  wording 
changes,  which  are  found  to  be  no  less 
stringent  than  SMCRA  and  no  less 
effective  than  the  Federal  regulations. 

A.  Revisions  to  Maryland's  Statutes 
That  Are  Not  Substantively  Identical  to 
the  Corresponding  Federal  Regulation 

1.  Section  7-501 — Definitions 

a.  At  section  7-501{o)  of  the  Code, 
Maryland  is  revising  the  definition  of 
"operator"  to  mean  any  person, 
partnership,  "limited  liability 
company."  or  corp)oration  that  removes 
or  intends  to  remove  more  than  250  tons 
of  coal  from  the  earth  by  surface  coal 
mining  within  12  consecutive  months  in 
any  one  location. 

The  proposed  State  definition  is 
identical  to  the  Federal  coimterpart  at 
section  701(13)  of  SMCRA  except  that 
the  Federal  definition  does  not 
expressly  include  limited  liability 
companies.  Because  the  State  is 
clarifying  the  types  of  entities  to  which 
its  definition  applies,  the  Director  finds 
the  proposed  revision  at  7-501(o)  no 
less  stringent  that  the  Federal  definition 
at  section  701(13)  of  SMCRA. 

b.  At  section  7-501(v)  of  the  Code, 
Maryland  is  revising  the  definition  of 
"principal  owner"  to  mean  an  owner  or 
beneficial  owner  of  at  least  10  percent 
of  a  corporation,  firm,  partnership, 
"limited  liability  company,"  or 
association. 

The  Federal  regulations  do  not  define 
"principal  owner."  Because  the  State  is 


expanding  the  types  of  entities  to  which 
its  definition  applies,  the  Director  finds 
the  proposed  revision  at  7-501(v)  not 
inconsistent  with  the  general  Federal 
provisions. 

2.  Section  7-517.1— Penalties 

At  section  7-517.1,  Maryland  is 
requiring  that  whenever  a  corporation  or 
"limited  liability  company"  violates 
certain  rules  or  regulations,  any  permit 
issued,  or  fails  to  correct  a  violation 
within  a  specified  time,  any  officer, 
director,  or  agent  of  the  corporation  or 
"limited  liability  company"  who 
willfully  and  knowingly  authorized, 
ordered,  or  carried  out  the  violation  of 
failure  shall  be  subject  to  the  penahy 
provisions  of  Maryland's  Strip  Mining 
Law. 

The  Maryland  amendment  is  no  less 
stringent  than  518(f)  of  SMCRA  because 
it.  like  SMCRA.  allows  the  State 
Regulatory  Authority  to  assess  penalties 
against  individuals  who  are  not  assessed 
civil  penalties  under  518(a)  of  SMCRA 
and  are  normally  shielded  from 
personal  liability  for  obligations  of  the 
entity.  See  Maryland  Limited  Liability 
Company  Act.  sections  4A-301  and  4A- 
302. 

C.  Revisions  to  Maryland's  Statute  With 
No  Corresponding  Federal  Regulations 

Section  7-504 — Operator's  License 

At  section  7-504(b).  Maryland  is 
requiring  that  if  an  applicant  for  a 
license  or  renewal  is  a  corporation, 
"limited  liability  company," 
partnership,  or  association,  the  Director 
of  the  Bureau  of  Mines  may  not  issue  or 
renew  the  license  if  the  Director  finds 
that  any  officer,  director,  or  principal 
owner  of  the  corporation,  "limited 
liability  company."  partnership,  or 
association  has  previously  failed  and 
continues  to  fail  to  comply  with  any 
provisions  of  this  subtitle,  or  if  any 
officer,  director,  or  principal  owner  is  or 
has  been  an  officer,  director,  or 
principal  owner  of  any  other 
corporation,  "limited  liability 
company,"  partnership,  or  association 
which  has  previously  failed  and 
continues  to  fail  to  comply  with  the 
specified  provisions.  If  the  applicant  is 
a  corporation,  "limited  Uability 
company."  partnership,  or  association, 
the  Director  may  not  issue  or  renew  the 
license  if  an  officer,  director,  or 
principal  owner  of  the  corporation, 
"limited  liability  company." 
partnership,  or  association  has 
previously  forfeited  any  bond  posted  in 
connection  with  strip-mining  in  any 
state. 

At  section  7-504(c)(l),  Maryland  is 
requiring  that  continued  operation  by 


the  licensee  at  any  other  location  shall 
include  operation  by  the  licensee 
directly,  or  operation  by  any 
corporation,  "limited  liability 
company,"  partnership,  or  association 
of  which  the  licensee  is  an  officer, 
director,  or  principal  owner,  and  which 
involves  use  of  equipment  or  resources 
employed  on  the  permit  area  in 
violation  under  this  section. 

At  section  7-504(c)(2).  Maryland  is 
authorizing  the  suspension  of  the 
license  of  any  corporation,  "limited 
liability  company."  partnership,  or 
association  that  is  found  to  be  a 
contributing  factor  in  the  persistent  or 
repeated  failure  to  comply  with 
specified  requirements  under  this 
section,  and  which  failure  caused  the 
State  to  initiate  permit  revocation 
procedures. 

At  section  7-504(d).  Maryland  is 
requiring  that  if  it  finds  that  any  officer, 
director,  principal  owTier,  or  resident 
agent  is  or  has  been  an  officer,  director, 
principal  owTier,  or  resident  agent  of 
any  other  corporation,  "limited  liability 
company,"  partnership,  or  association 
that  has  failed  or  continues  to  fail  to 
comply  with  any  provisions  of  this 
subtitle,  it  shall  notify  the  operator  and 
require  corrective  action  within  30  days. 

SMCRA  and  the  Federal  rules  do  not 
require  that  an  operator  obtain  a  license. 
Licensing  is  a  separate  requirement  from 
obtaining  a  permit,  which  is  also 
required  under  the  Maryland  regulatory 
program.  Since  licensees  can  now  be 
limited  liability  companies,  it  is 
appropriate  that  the  licensing 
enforcement  provisions  be  applicable  to 
limited  liability  companies.  Therefore, 
the  Director  finds  the  proposed 
revisions  at  7-504(b)-(d)  are  not 
inconsistent  with  SMCRA  and  the 
Federal  regulations. 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 
amendment.  One  public  comment  was 
received.  The  commenter  stated  that  the 
amendment  "modifies  the  provisions 
relating  to  suspension  of  permits."  This 
is  not  an  accurate  statement.  The 
Maryland  amendment  is  amending  its 
Ucensing  statute  which  provides  for 
license  suspension  in  certain  situations. 

Licensing  is  a  separate  requirement 
from  the  permitting  requirements  found 
at  section  7-505  of  the  Maryland 
Natural  Resources  Code.  The  permitting 
requirements  of  section  7-505  are  not 
being  revised  by  this  amendment.  The 
commenter  feh  that  OSM  should  seek 
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clarification  from  Maryland  to 
dalennina  whetlMr  tha  concept  of  the 
'limited  liability  company"  created  any 
barrier  against  the  enforcement  of  bond 
forfeitures,  notices  of  violations  or 
oesaation  orders,  imposition  of  civil  or 
criminal  penalties,  or  of  derivative 
liability  under  the  ownership  and 
control  regulations.  The  commenter's 
concern  is  not  supported  by  SMCRA. 
Tha  Federal  SMCRA  and  its 
implementing  regulations  already 
include  limited  liability  companies 
within  its  scope.  The  definition  of 
"person"  found  at  701(19)  of  SMCRA 
includes  not  only  individuals, 
corporations,  and  partnerships  but  any 
"other  business  organization."  See  also 
section  7-501  of  the  Mjryland  Code.  A 
person  must  apply  for  a  permit  before 
mining  may  commem*.  Set?  s>i  tions  7- 
50.S  of  the  Maryland  Code  and  506  of 
SMCRA  Nothing  in  the  current  State  or 
Federal  laws  or  regulations  ptv  ents  a 
limited  liability  company  from  applying 
for  permits.  The  am»»()dment  is  intended 
to  ensure  that  limited  liability 
companies  are  included  within  the 
purview  of  the  licensing  prov  isions. 
Accordingly,  Maryland'.s  proposed 
amendment  does  not  alter  any  ot  its 
approvtxi  ownership  and  coiii.'ol  or 
enforcement  provisions  and  will  apply 
to  the  same  i:xtent  as  before.  It  should 
be  noted  that  Maryland's  owrtership  and 
control  provisions,  of  whii  h  the 
comnienter  wait  partu.-ularly  concerned 
with,  were  approved  by  OSM  on 
December  2,  1991,  and  were  found  to  be 
not  only  no  less  effective  but  with  one 
exception,  were  substantivt>lv  identical 
to  the  corresponding  regulations  (.S6  FR 
61160X  Further  dariftcation  is  nol 
required. 

Because  no  one  requested  an 
opportunity  to  spealt  al  a  public  hearing, 
no  hearing  was  held. 

Federal  Agency  Coavnents 

Pursuant  to  30  CFR  732.17(hKllNi), 
the  Director  solicited  comments  on  the 
proposed  amendntent  from  various 
Federal  agencies  with  an  actual  or 
potential  interest  in  the  Maryland 
program.  No  conunents  ware  received. 
The  U.S.  Department  of  Labor,  Mine 
Safety  and  Heahh  Administration;  the 
Department  of  the  Army,  Corps  of 
Engineers:  and  the  Department  of 
Interior.  Bureau  of  Mines  had  no 
comments. 

Environmt^tal  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17fh)(llKli). 
OSM  is  required  to  obtain  the  wrritten 
concurrence  of  the  EPA  with  rasped  to 
those  provisions  of  the  proposed 
program  amendment  that  relate  to  air  on 
^  qaatity  standards  promulgBtad 


under  the  authority  of  the  Qean  Water 
Act  (33  U.S.C  1251  ef  seq]  at  the  Clean 
Air  Act  (42  U.S.C.  7401  et  sen.). 

None  of  the  revisioru  that  Maryland 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore.  OSM  did  not  request  EPA's 
concurrence. 

V.  Oirador's  OeciaMMi 

Based  on  the  above  findingfs),  the 
Director  approves  the  proposed 
amendment  as  submitted  by  Maryland 
on  May  31,  1994. 

The  Federal  regulations  at  30  CFR 
Part  920.  codifying  deiJsions  concerning 
the  Maryland  program,  are  being 
amended  to  implement  this  decision. 
This  final  rule  is  being  made  effective 
immediately  to  expedite  the  Slate 
program  amendment  process  and  to 
encourage  Stales  to  bring  their  programs 
into  conformity  with  the  Federal 
standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

fjcecutive  Oder  12066 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Exe<:utive  Order  12866 
(Regulatory  Plaiming  and  Review). 

Executive  Order  12779 

The  Department  of  the  interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Qvil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  ajad  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.&C  1253  and  1255)  and  30  CFR 
730.11.  732.15.  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amer.dments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  in 
proposed  State  regulatory  program 
provisions  do  not  constitute  ma)or  7-S0l(o) 

Federal  actions  within  the  meaning  of         7-50i(v) '. 


section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(c)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3507  et  seq.). 

Begulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  nunvber  of  small  entities 
under  the  Regulatory  Flexibility  Act  [T, 
U.S.C  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State,  hi  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
corresponding  Federal  regulations. 

List  of  Sulqects  in  30  CFR  Part  920 

Intergovernmental  relations,  Surface 
mining,  Underground  mining. 

Dated:  October  28. 1094. 
Richard  ).  Seibel, 

Acting  Assistant  Director,  Eastern  Support 
Center. 

For  the  rea.sons  set  out  in  the 
preamble.  Title  30,  Chapter  VD, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  920— MARYLAND 

1.  The  authority  citation  for  Part  920 
continues  to  read  as  follows: 

Aulhoritjr:  30I^S.C  1201  etseq. 

2.  Section  920.15  is  amended  by 
adding  paragraph  (z)  to  read  as  follows: 

ff20.lS    Approval  or  amendments  to  State 
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(z)  The  following  amendment,  as 
submitted  to  OSM  on  May  31, 1994,  is 
approved  efTective  November  14, 1994. 
The  amendment  consists  of  revisions  to 
the  following  statutes  in  the  Annotated 
Code  of  Maryland: 


—     Definition. 
..^..-..^     Definition. 


7-504  (b)-{d) Operator's 

License. 
7-517.1  Penalties. 

(FR  Doc.  94-27979  Filed  11-10-94;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTA-nON 

Coast  Guard 

33  CFR  Parts  100  and  165 
[COD  94-073] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
adopted  by  the  Coast  Guard  and 
temporarily  effective  between  July  1, 
1994  and  September  30. 1994,  which 
were  not  published  in  the  Federal 
Register.  This  quarterly  notice  lists 
temporary  local  regulations,  security 
zones,  and  safety  zones,  which  were  of 
limited  duration  and  for  which  timely 
publication  in  the  Federal  Register  was 
not  possible. 

DATES:  This  notice  lists  temporary  Coast 
Guard  regulations  that  became  efTective 
and  were  terminated  between  July  1, 
1994  and  September  30, 1994.  as  well  as 
several  regulations  which  were  not 
included  in  the  previous  quarterly  list. 


ADDRESSES:  The  complete  text  of  these 
temporary  regulations  may  be  examined 
at,  and  is  available  on  request,  from 
Executive  Secretary,  Marine  siafety 
Council  (G-LRA),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SVV.. 
Washington.  DC  20593-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 

Commander,  Thomas  R.  Cahill, 
Executive  Secretary,  Marine  Safety 
Council  at  (202)  267-1477  between  the 
hours  of  8  a.m.  and  3  p.m.,  Monday 
through  Friday. 

SUPPLEMENTARY  INFORMATION:  District 
Commanders  and  Captains  of  the  Port 
(COT?)  must  be  immediately  responsive 
to  the  safety  needs  of  the  waters  within 
their  jurisdiction:  therefore.  District 
Commanders  Ind  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  around 
a  vessel  in  motion.  Security  zones  limit 
access  to  vessels,  ports,  or  waterfront 
facilities  to  prevent  injury  or  damage. 
Special  local  regulations  are  issued  to 
assure  the  safety  of  participants  and 
spectators  at  regattas  and  other  marine 
events.  Timely  publication  of  these 
regulations  in  the  Federal  Register  is 
often  precluded  when  a  regulation 
responds  to  an  emergency,  or  when  an 
event  occurs  without  sufficient  advance 
notice.  However,  the  affected  public  is 
informed  of  these  regulations  through 
Local  Notices  to  Mariners,  press 
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releases,  and  other  means.  Moreover, 
actual  notification  is  provided  by  Coast 
Guard  patrol  vessels  enforcing  the 
restrictions  imposed  by  the  regulation. 

Because  mariners  are  notified  by 
Coast  Guard  officials  on-scene  prior  to 
enforcement  action.  Federal  Register 
notice  is  not  required  to  place  the 
special  local  regulation,  security  zone, 
or  safety  zone  in  effect.  However,  the 
Coast  Guard,  by  law,  must  publish  in 
the  Federal  Register  notice  of 
substantive  rules  adopted.  To  discharge 
this  legal  obligation  without  imposing 
undue  expense  on  the  public,  the  Coast 
Guard  periodically  publishes  a  list  of 
these  temporary  special  local 
regulations,  security  zones,  and  safety 
zones.  Permanent  regulations  are  not 
included  in  this  list  because  they  are 
published  in  their  entirety  in  the 
Federal  Register.  Temporary  regulations 
may  also  be  published  in  their  entirety 
if  sufficient  time  is  available  to  do  so 
before  they  are  placed  in  effect  or 
terminated.  These  safety  zones,  special 
local  regulations  and  security  zones 
have  been  exempted  from  review  under 
E.O.  12866  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  regulations  were  placed 
in  effect  temporarily  during  the  period 
July  1, 1994  and  September  30. 1994. 
unless  otherwise  indicated. 
Thomas  R.  Caliill. 

Commander.  U.S.  Coast  Guard,  Executive 
Secretary.  Marine  Safety  Council. 


Docket  No. 


Baltimore  94-014  

Baltimore  94-015  

Baltimore  94-019  

Baltimore  94-020  

Baltimore  94-021  , 

Baltimore  94-022  

Baltimore  94-023  

Baltirrxxe  94-025  .,., 

6altirTX>re  94-026  

Baltimore  94-027 

Baltimore  94-028  

Ctiarteston  94-099  

Charleston  94-100 

Ctiarteston  94-102 

Ctiarteston  94-103  .'... 

Huntington  94-003  „. 

Huntington  94-004  

Huntington  94-005 

Jacksonville  94-074 

Jacksonvilte  94-075 _. 

Jacksonville  94-076 

Jacksonville  94-077 

Jacksonville  94-081  

Jacksonvilte  94-091  

Jacksonvilte  94-093 

Jacksonvilte  94-106  

LA/Long  Beacti  94-003  ... 
New  Orleans.  LA  94-027 


Location 


Patapsco  River,  Baltimore.  MD  

Severn  River,  Annapolis,  MD 

Patuxent  River,  Solomons,  MD  

Patuxent  River.  Golden  Beach,  MD  . 
Severn  River,  Stierwood  Forest,  MD 

Ocean  City,  MD 

Chester  River,  MD  

Baltimore,  MD  

Cox  Point  Park,  Back  River.  MD  

Patuxent  River,  Solomons,  MD  

Annapolis,  MD , 

Cooper  River,  Ctiarteston,  SC 

Cooper  River,  Charteston,  SC „.., 

Cooper  River,  Charleston,  SC 

Charteston,  SC 

Ohk)  River,  M.  279.5  to  M.  283  

Kanawha  River,  M.  29.6  to  M.  31  

Kanawha  River,  M.  29.6  to  M.  31  

Halifax  River,  Ormond  Beach,  FL 

Amelia  River,  Femandina  Beach,  FL 

St  Johns  River,  Jacksonvilte,  FL  

Irxlian  River,  Cocoa,  FL 

Tok>mato  River.  ^.  Augustine,  FL  .... 

St  Johns  River,  Jacksonvilte,  FL  . 

St  Jotms  River,  Jacksonvilte.  FL  

St  Johns  River,  JacksonvMe.  FL  

San  Pedro  Bay.  CA  

Mississippi  River.  M.  93  to  M.  97  


Type 

Safety  Zone  . 
Safety  Zone . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone . 
Safety  Zone  ., 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone .. 
Security  Zona 


Effective  date 


7/4/94 

7/4/94 

7/4/94 

7/2/94 

7/3/94 

7/8«4 

7/30/94 

9/11/94 

9/3«4 

9/14/94 

9/19/94 

9/2/94 

9/2/94 

9/16/94 

9/17/94 

7/7/94 

7/7/94 

8/21/94 

7/4/94 

7/3«4 

7/4/94 

7/4/94 

7/4/94 

8/13/94 

8/11/94 

9/23/94 

7/1 5«4 

9/9/94 


UMI 


§•394    F^Jwl  Mmgfatn  /  Vol  59.  Ng  218  /  Monday.  November  14.  1904  /  Rulet  and  Regulations 


Quarterly  Report— Continued 


OodcctNoi 


SwfOtaoo  94-002  

San  Fnraaco  Bey  A4-001 
San  FnndKO  Bay  04-000 

San  Juan  94-068 

San  Jmn  94-107  . 
Savannah  94-070 
Savannah  94-000 
Savannah  94-000 
Savannah  94-082 
Savannah  94-098 
St.  Lous  94-013  „ 
St  Lam  94-014  _. 
St  Louis  94-063  _. 


__  (94-001 

Wlfrtnglon  94-4X16  .._.. 

01-94-016  

01-94-034  

01-94-036. 

01-94-037 

01-94-046 

01-94-060. 

01-94-061 . 

01-94-062. 

01-94-065. 

01-94-086. 

01-94-067. 

01-94-072. 

01-94-073. 

01-94-076  . 

01-94-077. 

01-94-078  . 

01-94-079  . 

01-94-080 

01-94-061 

01-94-084 

01-94-085 

01-94-086 

01-94-089 

01-94-001 

01-94-092 

01-94-093 
01-94-096 
01-94-100 

01-94-101  

01-94-10?  

01-94-106  ...- 

01-94-106  

01-94-108  

01-94-111  

01-94-112..^ 

01-94-113  

01-94-115 

01-94-116  

01-94-117  

01-94-119  ..„, 

01-94-120  

01-94-121  

01-94-123 

Ot-94-124 

01-94-126 ..... 

01-04-127 

01-04-120 

01-94-130  

01  94-133  

01-94-134  

01-94-137  

01-94-139  

01-94-142  

01-94-143  

01-94-144 

Ot-94-147  ...._ 
02-94-040  .._> 


San  Diego  Bay.  CA 

San  Frandsco  Bay.  CA 
San  Francisco  Bay.  CA 
San  Juan  Hartxv.  PR  ... 
San  Juan  Hartnr.  PR 


z:: 


Skull  Creek.  Hilon  Head.  SO 

Savannan  Ftiver,  Savannah.  QA 

Savannah  River.  Savanna^  GA 

Sapeto  Sound.  GA  

Savannah  River,  Savannah.  GA 

Mississippi  River.  M.  2022  to  M.  2035 
Missouri  R»v«r.  M  364  to  M  368 
Mississippi  Rwer,  M.  4197  to  M.  420.3 
ChMafc  Bay.  KocSak.  AK 


Mo«s  and  Bania  Channels,  NO 

East  River.  NY 

Lake  Montai*.  Ki 

Cove  Neck,  NY 

East  Harnpton.  HY 

Fairfield.  CT  _ 

Westport,  CT 

Hudson  River,  NY 

BayvMa.  NY 

Bridgeport  CT 

New  London,  CT  - 

MiddtetOMn.  CT 

Westhampion  Beach.  NY 

HornaiK  CT 

Grolon,  CT 

Newport  R» 

Jonesport  ME  .._ 

Bar  Hartoor,  ME 

Belfast.  ME  __- 

Stoomgton.  ME 

Burlington  Bey.  VT ;._ 

South  Surry.  ME 

Stratford.  CT 

Staten  Isiand.  MY 

Boston.  MA  

Edganovm.  MA 

Falmouth.  MA 


Hempstead  HartMr.  NY 
we  jf mouth,  MA  .„....„„„ 

Hartford.  CT „ 

N0rv*ich.  CT 


NY 


NJ 


Providence  River,  Rt 
Upper  New  Yorli  BMy 

Hudson  River.  NY  ..._ 

Norwuh,  CT  ~™.™..__^.„.,_..,,._„ 

Norwich,  CT  „ 

Comecttcut  River,  Hartford,  CT  ... 
Upper  New  Yorit  Bay,  NY  and  NJ 

Atlantfc  Ocean.  Bay  Head.  NJ 

MhMhJiuwii,  CT  „_ __« 

Kennebec  River.  Bath.  ME  _ 

Narragansell  Bay.  Rl 

Narraganeea  Bay,  Rl 

Ubeny  Stale  Part«,  NJ 

Hempstead  Harbor,  NY  _ 

Narragansett  Bay.  Rl  -«,-„»««. 

Shinnecock  Bay.  NY .! 

Norwich,  CT  

ConnectKul  River,  M.  506.  H«ttoi«L  CT 

Rocky  Hill.  CT 

Ptovidence  River.  Rl 

Presidential  Visit  Bat^  ME 

Ptovwcelown  Harbor,  MA 

Erie  Baaln.  Brooktyn.  NY 


Yvea  Saint  Lawenl  Fireworks.  NY  wid  NJ 

MMary  Oceen  Tenninal  Bayonne.  NY  «N»  NJ 

East  River.  NY  


Oh«  River.  M.  603.5  to  II.  004.6 


Type 





Safety  Zone.. 
Safety  Zone ... 
Safety  Zone-. 
Safety  Zone  ... 
Safety  Zone  .„ 
Safety  Zone  ... 
Safety  Zone  ... 
Safety  Zone ... 
Safety  Zone  „ 
Safety  Zone  ... 
Safety  Zone ... 
Safety  Zone  ... 
Safety  Zone  ._ 
Safety  Zone ._ 
Safety  Zone  ... 
Reg  Nav  Area 
Safety  Zone ... 
Safety  Zone  .... 
Safety  Zone .... 
Safety  Zone  „, 
Safety  Zona  ... 
Safely  Zone.. 
Safety  Zone  — . 
Safety  Zone  .„ 
Safety  Zone ... 

Safety  Zone 

Setety  Zone .... 
Safety  Zone ... 
Safety  Zone .... 
Safety  Zene  — 
SaielyZone-. 
Safety  Zone .... 

Safety  Zone 

Safety  Zone ..... 

Safety  Zone 

Safety  Zone  „. 
Safely  Zone  „ 
Safety  Zone  ... 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone 

Safety  Zone  ..... 

Safety  Zone 

Safety  Zone .... 

Safety  Zone 

Safety  Zone . 

Safety  Zone 

Safety  Zone 

Safety  Zone  . 

Safety  Zone 

Safety  Zone 

Secunty  Zone  .. 

Safety  Zone 

Safety  Zone 

Safety  Zone  _ 
Safety  Zorw  _ 

Safety  Zone 

Safety  Zone 

Safety  Zone  — . 
Security  Zone  .. 
Safety  Zone 

Safety  Zone 

Safety  Zone 

Secunty  Zone  ... 
Security  Zone  ... 
Special  Local 


EffBCflve  dale 


7/8/94 
1/8/94 
7/4/94 

8/14/94 

fi/23/S4 

7/4/94 

7M.'94 

8/SS/94 

6127/94 

9/14/94 

9/24/94 

8n2/94 

7/1/94 

8/23/94 

7/4/94 

7/3«4 

7/4/94 

7/1  em 
7am 

7/1/94 
7/23/94 

»4/e4 

7/1/94 

7/9/94 
7/4/94 

eaem 

7/3«4 
7/4/94 

6/30«4 
7/4A4 
7/4/94 
7/23/94 
7/23«4 
7/3«4 
7/2«4 
7/3«4 
7/2«4 
7/1/94 
7J2m 
7/4J94 
7/4/94 
7/3«4 
7I2/9A 
7/3W4 
7/4/94 
7/23/94 
S/24/94 
8/6/94 
»10/94 
8/13i'94 
8/13/94 
8/20/94 
8««4 
7/23/94 
7/24/94 
7/3Q«4 

an/94 

9^1/94 
8/26/94 

»3/94 
8/28/94 
8n5«4 

9/3/94 

eon* 

9/10/94 

9n2l94 

9^3/94 

.9/24/94 

7/4/94 
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Docket  r4o. 


02-94-041 
02-94-042 
02-94-043 
02-94-044 
02-94-053 
05-94-056. 
07-94-054 . 
07-94-071 . 
07-94-072  . 
07-94-073  . 
07-94-078  . 
07-94-079 . 
07-94-084 . 
07-94-086. 
07-94-096  . 
07-94-097  . 
08-94-015  . 
08-94-030. 
08-94-031  . 
09-94-016  . 
09-94-020. 
09-94-028. 
09-94-030  . 
13-94-022. 
13-94-026  . 
13-94-027  . 
13-94-028. 
13-94-030. 
14-94  001  .. 


Locatkm 


Missouri  River,  M.  46.4  to  M.  46.5  

Ohio  River,  M.  608  to  M.  609  

Mississippi  River,  M.  634.5  to  M.  634.7 
Mississippi  River,  M.  179  to  M.  1802  ... 
Mississippi  River,  M.  580.5  to  M.  582.5 

Tar  River.  Washington,  NC _ 

Jacksonville  Beach,  FL 

Charleston,  SC 

Lake  Worth,  FL „ 

Sarasota,  FL  „. 

Sarasota,  FL  

Sarasota,  FL  ... .. „ 

City  of  Beaufort,  SC  .. 

Augusta,  GA , 

Fort  Lauderdale,  FL  

Miami  Beach,  FL 

Lake  Charles,  LA _ 

Galveston,  TX  

Galveston,  TX  „ , 

Lake  Erie,  Cleveland.  OH  „ 

Cleveland  Harbor.  Cleveland,  OH 

Lake  Erie,  Waters  off  Camp  Perry.  OH  .. 
Lake  Erie,  Waters  off  Camp  Perry.  OH  .. 

Puget  Sound,  WA  

Portland,  OR  ._„... 

Portland,  OR  . 

Portland,  OR  '. _.. 

Portland,  OR  

Thunderbirds  Air  Show.  Honolulu,  HI  


(FR  Doc  94-28035  Filed  11-10-94;  8:45  ami 
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33  CFR  Part  165 

[CG007-e3-009] 

RIN2115-AE48 

Regulated  Navigation  Area;  Egmont 
Channel,  Tampa  Bay,  FL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  one  way  traffic  pattern  in 
the  Egmont  Channel,  Tampa  Bay,  from 
Egmont  Channel  lighted  whistle  buoy  9 
and  lighted  buoy  10  through  Egmont 
Channel  lighted  whistle  buoy  13  and 
lighted  buoy  14.  This  regulated 
navigation  area  is  needed  to  protect 
vessels  with  a  draft  of  greater  than  36 
feet  from  a  safety  hazard  associated  with 
shoaling  within  the  marked  channel. 
EFFECTIVE  DATE:  December  14, 1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Dirk  Greene,  Coast  Guard 
Marine  Safety  Office,  Tampa,  FL  at  (813) 
228-2189. 

SUPPLEMENTARY  INFORMATION:  On 
November  12. 1993.  the  Coast  Guard 
published  a  notice  of  proposed  rule 
making  in  the  Federal  Register  for  these 
regulations  |58  FR  59975).  Interested 
persons  were  requested  to  submit 


comments,  and  one  comment  was 
received. 

Drafting  Information 

The  drafters  of  these  regulations  are 
Chief  Marine  Science  Technician  VV.  L 
Morse,  project  officer,  Marine  Safety 
Office  Tampa,  and  Lieutenant  J.  M. 
Losego,  project  attorney.  Seventh  Coast 
Guard  District  Legal  Office. 

Discussion  of  Comments 

Marine  Safety  Office  Tampa  received 
one  comment  from  the  Tampa  Bay 
Pilots  on  December  14. 1993.  They  are 
in  agreement  with  the  proposal. 
However,  they  recommended  that  the 
draft  restriction  be  expanded  to  require 
one-way  traffic  in  the  area  whenever  a 
vessel  has  a  draft  greater  than  23  feet  to 
ensure  there  is  no  interaction  or 
shearing  between  the  vessel  and  the 
shoaling.  This  office  does  not  concur 
with  this  recommendation,  because  it 
creates  a  more  restrictive  standard  than 
is  necessary  for  the  shoaling  conditions 
as  they  exist  in  Egmont  Channel.  The 
"36  feet"  standard  is  sufficient  to  avoid 
interaction  of  shearing  between  vessels 
and  the  shoaling.  Accordingly,  the  only 
change  being  made  to  the  final  rule  is 
that  "  Vz  hour"  has  been  amended  to 
read  "30  minutes"  for  clarification 
purposes. 


Type 

Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Special  Local 
Spek:at  Local 
Special  Local 
Special  Local 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone .. 
Safety  Zone  .. 
Safety  Zone  .. 
Safety  Zone  .. 


Effective  dale 


7/2«4 

7/4/94 

714m 

7/1/94 

8/5.^ 

7/31/94 

8/28/94 

7/4/94 

7/2/94 

7/1/94 

7/2/94 

7/3«4 

7/1 6«4 

7/21/94 

9/11/94 

9/11/94 

7/4/94 

9/24/94 

9/23,94 

6/1Z'94 

8/7/94 

8/20/94 

9/10«4 

8/3/94 

8/3/94 

8/11/94 

ari8«4 

9/15/94 

8/27/94 


Regulatory  Evaluation 

These  regulations  are  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  prixedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  fiill 
Regulator}'  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
is  based  on  the  fact  that  the  instances 
requiring  one-way  traffic  are  infrequent 
in  nature  and  of  brief  duration. 

Since  the  impact  of  this  is  expected  to 
be  minimal,  the  Coast  Guard  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Impact 

The  U.S.  Coast  Guard,  the  lead  federal 
agency  for  purposes  of  the  National 
Environmental  Policy  Act  (NEPA).  has 
determined  this  action  to  be 
categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  has  been  prepared 
in  aixordance  with  Section  2.B.2.C.  of 
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COMDINST  M16475.1B.  NEPA 
Implementing  Procedures. 

List  of  Subjects  in  33  CFR  Part  16S 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulations 

In  consideration  of  the  foregoing.  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  is  amended  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authoritr:  33  U.S.C.  1231: 50U.S.C  191; 
49  CFR  1.46  and  33  CFR  1.0S-1(g).  6  04-1. 
6  04-6.  and  160.S. 

2.  Section  165.709  is  added  to  read  as 
follows: 

f  165.709    Egmont  Ch»inei.  Tampa  Bay, 
ft — regulated  navigation  area. 

(a)  The  following  is  a  regulated 
navigation  area:  Waters  within  the 
boundaries  of  a  line  beginning  at  27-36- 
37N,  082-48-43W:  thence  to  27-36- 
15N,  082-52-lOW;  thence  to  27-36- 
07N,  082-52-lOW;  thence  to  27-36- 
30N,  082-48-^2W:  and  thence  to  the 
beginning  point. 

(o)  A  ves-sel  which  requir*-s  use  of  the 
channel  due  to  its  draf^  shall  not  meet 
or  overtake  a  vessel  with  a  draft  of  36 
feet  or  greater  within  the  regulated  area. 

(c)  A  vessel  with  a  draft  of  36  feet  or 
greater  must  make  a  security  broadcast 
.10  minutes  prior  to  entering  the 
regulated  area. 

Dated:  November  7. 1994 
WJ>.  Leahy, 

Hear  Admiral.  VS.  Coast  Cuarfl.  Commander, 

Snenth  Coast  Guard  Distnct. 

|FR  Doc.  94-28036  Filed  11-10-94;  8:45aml 

8M.UMC  COOC  4t10-l4-M 


33  CFR  Part  165 
(COTP  Baltimore  94-029] 
RIN2115-AA97 

Safety  Zone  Regulation;  Retrieval  and 
RemovaJ  of  Ordnance  at  Solomon's 
Naval  Annex,  Patuxent  River,  MO 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  Marine 
Safety  Office  Baltimore  is  establishing  a 
safety  zone  for  Patuxent  River. 
Solomon's  Naval  Annex.  MD.  to  permit 
the  retrieval,  transport  and  disarming  of 
supposedly  inert  ordinance  by  Navy 
EOD  personnel.  This  safety  zone  is 
necessary  to  control  boat  traffic  and  to 
provide  for  the  safety  of  life  and 
property  on  U.S.  navigable  waters 


during  tbe  operation.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  regulation  will  be 
effective  from  November  15, 1994  until 
November  23,  1994  during  daylight 
hours  only,  unless  sooner  terminated. 

FOft  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  Eugene 
Zimbalkin,  U.S.  Coast  Guard  Marine 
Safety  Office  Baltimore,  U.S.  Custom 
House,  40  South  Gay  Street,  Baltimore. 
Maryland  21202-4022,  (410)  962-5100. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  Notice 
of  Proposed  Rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  The  approved  timeline  for 
this  operation  was  not  submitted  to 
Coast  Guard  Marine  Safety  Office 
Baltimore  until  the  middle  of  October 
1994  and  there  was  not  sufficient  time 
remaining  to  publish  proposed  rules  in 
advance  of  the  event  or,  to  provide  for 
a  delayed  effective  date.  Publishing  an 
NPRM  and  delaying  its  effective  date 
would  be  contrary  to  the  public  interest 
since  immediate  action  is  needed  to 
safeguard  vessel  traffic  from  the  possible 
dangers  associated  with  the  transport  of 
ordnance. 

Background  and  Puipose 

Over  the  years  much  inert  ordnance 
(practice  ordnance)  has  accumulated  on 
the  east  bank  of  the  Patuxent  River  in 
the  vicinity  of  Solomon's  Naval  Annex. 
Several  pieces  have  been  uncovered 
during  an  ordnance  sweep.  They  will  be 
retrieved,  transported  by  land  1000 
yards  upriver  to  a  remote  land  site,  and 
disarmed.  Depending  on  any  additional 
ordnance  uncovered,  the  entire 
operation  may  take  from  two  to  eight 
days.  A  safety  zone  has  been  determined 
to  be  necessary  to  safeguard  waterways 
users  of  the  Patuxent  River  in  this  area. 

Discussion  of  Regulations 

Coast  Guard  Marine  Safety  Office 
Baltimore  is  establi.shing  a  safety  zone 
around  the  EOD  retrieval,  transport  and 
disarming  operation  to  be  held  in  the 
Patuxent  River.  The  safety  zone  will 
ecompass  all  waters  of  the  Patuxent 
River  which  fall  within  a  2800-yard 
diameter  circle  with  the  epicenter  of  the 
circle  being  the  position  38  degrees  19 
minutes  55  seconds  north.  078  degrees 
28  minutes  41  seconds  West. 

While  the  operation  may  take  as  long 
as  eight  days,  this  section  of  the 
Patuxent  River  should  only  be  closed 
intermittently  (2-4  hours  daily  during 
daylight  hours)  during  the  duration  of 


this  safety  zone.  Vessel  traffic  should 
not  be  severely  disrupted. 

Only  the  retrieval  of  one  specific 
piece  of  ordnance  (supposedly  inert 
Mark  82  bomb)  on  November  15. 1994 
will  require  complete  closure  of  this 
section  of  the  Patuxent  River  for  a  short 
period  (2-4  hours).  Notification  of  this 
closure  will  be  broadcast  two  days 
before  such  operation  is  to  take  place, 
during  the  effiective  time  period.  During 
remainder  of  the  operation  traffic  will 
be  allowed  to  pass  on  the  west  side  of 
the  river. 

Drafting  Information 

The  drafters  of  this  regulation  are 
Chief  Warrant  Officer  Eugene 
Zimbalkin.  project  officer  for  the 
Captain  of  the  Port.  Baltimore.  Mar>-land 
and  Lieutenant  Kathleen  A  Duignan, 
project  attorney.  Fifth  Coast  Guard 
District  Legal  Staff. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  (he  Department  of 
Transportation  (DOT)  (44  PR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulator)'  policies  and  procedures  of 
DOT  is  unnecessar)'. 

Small  Entities 

Due  to  the  intermittent  nature  and 
short  duration  of  this  safety  zone  the 
Coast  Guard  expects  the  impact  of  this 
rule  to  be  minimal.  The  Coast  G(  ard 
also  certifies  under  5  U.£  C.  605(b)  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2.C.  of 
Commandant  Instruction  M16475.1B. 
and  actions  to  protect  public  safety  have 
been  determined  to  be  categorically 
excluded  from  further  environmental 
documentation. 

Federalism  Assessment 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
this  rule  will  not  have  sufficient 


federalism  implications  to  warrant 
preparation  of  a  Federalism  Assessment. 

List  of  Subjects  in  33  CFR  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Title  33,  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  165-[AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1231:  50  L.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5: 
48  CFR  1.46. 

2.  In  part  165  a  temporary  section 
165.T05-098  is  added  to  read  as 
follows: 

§  1 65.T05-098    Safety  Zone:  Reuieval  and 
removal  of  Inert  ordnance,  Solomon's 
Annex,  Patuxent  River,  MD. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  within  an  area 
measured  1400  yards  radius  from  the 
center  of  a  circle,  epicenter  of  the  circle 
located  at: 


latitude 

38"  19'  55"  N. 


Longitude 
078"  28' 41-  W. 


(b)  Definitions.  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port, 
Baltimore,  Maryland  to  act  on  his 
behalf. 

(c)  General  information.  The  Captain 
of  the  Port  and  the  Duty  Officer  at  the 
Marine  Safety  Office,  Baltimore, 
Maryland  can  be  contacted  at  telephone 
number  (410)  962-5100.  The  Coast 
Guard  Patrol  Commander  and  the  senior 
boarding  officer  on  each  vessel 
enforcing  the  safety  zone  can  be 
contacted  on  VHF-FM  channels  13  and 
16. 

Id)  Regulations. 

(1)  In  accordance  with  general 
regulations  in  165.23  of  this  part,  entry 
into  this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

(2)  The  operator  of  any  vessel  which 
enters  into  or  operates  in  this  safety 
zone  shall: 

(i)  Stop  the  vessel  immediately  upon 
being  directed  to  do  so  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 


(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  Ensign. 

(3)  Any  spectator  vessel  may  anchor 
outside  of  the  regulated  area  specified  in 
paragraph  (a)  of  this  section,  but  may 
not  block  a  navigable  channel. 

(e)  Effective  date.  This  section  is 
effective  from  November  15,  1994  to 
November  23,  1994,  during  daylight 
hours,  unless  terminated  sooner  by  the 
Captain  of  the  Port.  Baltimore. 
Maryland. 

Dated:  November  1, 1944. 
G.S.  Cope, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  Baltimore,  Maryland. 
|FR  Doc.  94-28037  Filed  11-1O-04;  8:45  ami 
BILUNG  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-5102-8] 

New  Hampshire;  Final  Authorization  of 
State  Hazardous  Waste  Management 
Program  Revisions 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Any  State  which  seeks  to 
administer  and  enforce  a  hazardous 
waste  program  pursuant  to  section 
3006(b)  of  RCRA,  may  develop,  and. 
after  notice  and  opportunity  for  public 
hearing,  submit  to  the  Administrator  of 
EPA,  or  his  or  her  designee,  an 
application  for  authorization  of  such 
program.  A  state's  application  for 
authorization  must  be  consistent  with 
40  CFR  part  271.  EPA  will  approve  a 
state  hazardous  waste  program  which  is 
equivalent  to,  and  no  less  stringent  than 
the  federal  requirements  for  those 
provisions  for  which  a  state  seeks 
authorization.  Upon  authc-ization,  a 
state  is  authorized  to  carry  out  its 
authorized  program  in  lieu  of  the 
Federal  program. 

The  State  of  New  Hampshire  has 
applied  for  final  authorization  for 
revisions  to  its  base  RCRA  hazardous 
waste  program,  Non-HSWA 
requirements  prior  to  Non-HSWA 
Cluster  I.  Non-HSWA  Clusters  I-V.  and 
certain  components  of  HSWA  Clusters  I 
and  II.  Clusters  were  established  by  EPA 
to  enable  states  to  .seek  authorization  for 
multiple  Federal  regulatory  changes  that 
occur  in  a  specific  time  period. 

The  United  States  Environmental 
Protection  Agency,  Region  I  (EPA)  has 


reviewed  New  Hampshire's  application 
and  has  made  a  decision,  subject  to 
public  review  and  comment,  that  New 
Hampshire's  hazardous  waste  program 
revision  appUcation  satisfies  all  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  New  Hampshire's  hazardous 
waste  program  revisions.  New 
Hampshire's  application  for  program 
revision  is  available  for  public  review 
and  comment. 

DATES:  Final  authorization  for  New 
Hampshire  shall  be  effective  on  Januar\- 
13, 1994,  unless  EPA  publishes  a  prior 
Federal  Register  action  withdrawing 
this  immediate  final  rule.  All  comments 
on  New  Hampshire's  program  revision 
application  must  be  received  by  the 
close  of  business  on  December  14, 1994. 
ADDRESSES:  Copies  of  New  Hampshire's 
program  revision  application  are 
available  for  inspection  and  copying  at 
the  following  addresses:  (1)  New 
Hampshire  Department  of 
Environmental  Services,  Waste 
Management  Division,  6  Hazen  Drive, 
Concord,  New  Hampshire,  03301-6509, 
Phone:  (603)  271-2942).  Business 
Hours:  8  a.m.  to  4  p.m.,  Monday  through 
Friday.  (2)  USEPA  Region  I  Library,  One 
Congress  Street,  11th  Floor,  Boston, 
Massachusetts,  02203,  Phone:  (617) 
565-3300.  Business  Hours:  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday. 
Written  comments  must  be  forwarded  to 
Geri  Mannion  at  the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Geri 
Mannion,  U.S.  EPA  Region  I.  (HPR), 
J.F.K.  Federal  Building,  Boston, 
Massachusetts,  02203-2211,  Phone; 
(617)573-9657. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Stales  with  final  authorization  under 
section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act  ("RCRA 
or  "the  Act"),  42  U.S.C.  6929(b).  have  a 
continuing  obligation  to  maintain  a 
hazardous  waste  program  that  is 
equivalent  to,  and  no  less  stringent  than 
the  Federal  hazardous  waste  program.  In 
addition,  as  an  interim  measure,  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (Public  Law  98- 
616,  November  8. 1984,  hereinafter 
"HSWA  ")  allows  States  to  revise  their 
programs  to  become  substantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 
authorization"  for  the  HSWA 
requirements  under  section  3006(g)  of 
RCRA.  42  U.S.C.  6926(g),  and  later 
apply  for  final  authorization  for  the 
HSWA  requirements. 
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Revisions  to  State  hazardous  waste 
programs  are  necessary  when  Federal  or 
State  statutory  or  regulatory  authorities 
are  modined.  or  when  certain  other 
changes  occur.  Most  commonly.  State 
program  revisions  are  necessitated  by 
changes  to  EPA's  regulations  in  40  CFR 
parts  260  through  266.  268.  124.  and 
270. 

B.  New  Hampshire 

The  State  of  New  Hampshire  received 
initial  Rnal  authorization  to  implement 
its  hazardous  waste  management 
program  on  December  18. 1984,  with  an 
effective  date  of  January  3.  1985.  [See: 
49  FR  49093.  December  18.  1984.) 
Subsequent  statutory  changes  and 
significant  revisions  to  the  New- 
Hampshire  Hazardous  Waste 
Management  Regulations  resulted  in 
New  Hampshire's  submission  of  a 
program  revision  application  for  these 
changes.  On  May  27.  1991.  New 
Hampshire  submitted  a  draft  program 
revision  authorization  application  for 
RCRA  base  program  revisions  and  Non- 
HSWA  Requirements  Prior  to  Nun- 
HSWA  Cluster  I.  Non-HWSA  Clusters  I- 
V.  and  certain  components  of  HSWA 
Clusters  I  and  II.  EPA  completed  its 
review  of  New  Hampshire's  draft 
authorization  application  in  August 
1994.  and  determined,  subject  to  public 
review  and  comment,  that  the  State 
qudlifies  for  final  authorization.  As  part 
of  EPA's  review  of  the  State's  draft 
application.  New  Hampshire  was 
required  to  make  several  revisions  tu  its 
draft  regulations  during  the  review 
process  in  order  to  ensure  that  the  State 
revised  regulations  were  equivalent  to 
the  federal  regulations.  The  State 
regulations  were  adopted  on  August  24. 
1994,  and  became  effective  on  August 
26.  1994.  New  Hampshire  did  not 
include  three  (3)  changes  to  its  State 
regulations  prior  to  adoption.  EPA 
believed  that  certain  references  in  the 
revised  State  regulations  needed 
clariHcation  to  avoid  confusion. 
Unfortunately,  the  State  was  unable  to 
utilize  its  emergency  rule  making 
procedures  to  make  the  required 
changes  prior  to  September  30.  1994. 
the  end  of  the  federal  fiscal  year. 
However.  EPA  determined  that  this 
authorization  should  proceed.  To 
address  issues  in  need  of  clarification, 
the  State  has  agreed  in  its  Memorandum 
of  Agreement  ("MOA")  (required  under 
40  CFR  part  271)  with  EPA  to  make  the 
changes  noted  below  to  its  regulations 
as  soon  as  possible,  and.  in  any  event, 
no  later  than  September  30,  1995.  the 
end  of  the  next  Statp  fiscal  year.  This 
arrang«niont.  and  EPA's  determination 
that  the  State's  omissions  do  not 
materially  impact  the  Agency's 


equivalency  determination,  support 
EPA's  decision  to  grant  New  Hampshire 
final  authorization  at  this  time.  The 
omissions  noted  in  the  MOA  are 
described  below: 

1.  The  State  agrees  to  seek 
amendment  to  Env-Wm  802.02(a)(1)  to 
substitute  the  term  "industrial  ethyl 
alcohol"  for  the  term  "industrial 
alcohol."  in  order  to  ensure  that  the 
State  regulations  are  equivalent  to  the 
federal  regulations  for  industrial  ethyl 
alcohol  contained  at  40  CFR 
261.6(a)(3)(i).  However.  EPA  and  the 
State  acknowledge  that  the  unqualified 
term  "alcohol"  is  generally  understood 
to  mean  "ethyl  alcohol."  [See:  "The 
Condensed  Chemical  Dictionary."  Van 
Norstrand  &  Reinhold.  8th  ed..  1971). 

2.  The  State  agrees  to  seek 
amendment  to  Env-Wm  708.02(g)  to 
substitute  a  reference  to  "Env-Wm 
353.09(b)"  for  the  reference  to  "Env-Wm 
353.09(h)(10)."  to  ensure  that  the  State 
regulations  for  this  requirement  are 
equivalent  to  the  federal  regulations. 
(The  current  citation  does  not  exist.) 

3.  The  State  agrees  to  seek 
amendment  to  Env-Wm  110.01(b)(6), 
definition  of  "aquifer."  to  substitute  the 
term  "groundwater"  for  the  term 
"water."  However.  EPA  and  the  State 
acknowledge  that  the  use  of  the  term 
"water"  in  reference  to  an  aquifer 
generally  refers  to  groundwater. 
Therefore,  although  the  State  agrees  to 
make  this  change,  tlie  current  language 
of  Env-Wm  110.01(b)(6)  does  not  impact 
the  State's  equivalency  for  this 
requirement. 

In  addition  to  the  Region's  review  of  the 
State's  revised  hazardous  waste 
regulations.  EPA  consulted  closely  with 
the  State  regarding  its  draft  Attorney 
General's  Statement,  draft  Program 
Description,  draft  Memorandum  of 
Understanding  between  the  New 
Hampshire  Department  of 
Environmental  Services.  Waste 
Management  Division  and  the  New 
Hampshire  Department  of  Health  and 
Human  Services.  Division  of  Public 
Health  Services  ("MOU")  concerning 
the  regulation  of  radioactive  mixed 
wastes,  and  its  MOA  with  EPA.  all 
required  under  40  CFR  part  271.  On 
September  13.  1994.  pursuant  to  40  CFR 
part  271.  the  State  submitted  its  final 
authorization  application  to  EPA.  The 
Region  has  reviewed  New  Hampshire's 
final  application,  and  has  made  an 
immediate  final  decision  that  New 
Hampshire's  hazardous  waste  program 
revisions  satisfy  all  of  the  requirements 
necessary  to  qualify  for  final 
authorization.  Consequently.  EPA 
intends  to  grant  final  authorization  to 
New  Hampshire  for  the  program 


revisions  contained  in  its  final 
authorization  application,  subject  to 
further  review  based  on  adverse  public 
comments. 

The  public  may  submit  written 
comments  on  EPA's  immediate  final 
rule  and  the  State's  final  application  up 
to  the  close  of  business  on  December  14. 
1994.  Copies  of  New  Hampshire's 
application  for  program  revision  are 
available  for  inspection  and  copying  at 
the  locations  indicated  in  the 
ADDRESSES  section  of  this  notice. 

Approval  of  New  Hampshire's 
program  revision  shall  become  effective 
in  60  days  unless  adverse  comments 
pertaining  to  the  State's  program 
revisions  are  received  by  the  end  of  the 
thirty  day  (30-day)  comment  period.  If 
adverse  comments  are  received,  EPA 
will  publish  either:  (1)  a  withdrawal  of 
the  immediate  final  decision;  or  (2)  a 
notice  containing  a  response  to 
comments  which  either  affirms  that  the 
immediate  final  decision  takes  effect  or 
reverses  the  decision. 

Some  portions  of  New  Hampshire's 
revised  program  are  more  stringent  than 
the  federal  program,  and  are  federally 
enforceable.  For  example.  New 
Hampshire  statutes  and  regulations 
define  "small  quantity  generators" 
("SQG")  more  stringently  than  the 
federal  regulations,  as  the  State 
definition  of  an  SQG  applies  to 
generators  who  produce  less  than  one 
hundred  kilograms  of  waste  or  less  than 
one  kilogram  of  acutely  hazardous  waste 
per  month,  whereas  the  federal 
definition  of  an  SQG  applies  to 
generators  who  produce  between  one 
hundred  and  one  thousand  kilograms  of 
waste  per  month  and  less  than  one 
kilogram  of  acutely  hazardous  waste  per 
month.  Mixtures  of  SQG's  hazardous 
waste  with  non-hazardous  wastes  are 
regulated  as  hazardous  waste  mixtures 
in  the  State,  and  do  not  qualify  for  any 
reduced  requirements  comparable  to 
those  available  at  40  CFR  261.5(h). 

Additionally,  under  State  law,  only 
domestic  sewage,  defined  as  untreated 
sanitary  wastes  which  passes  iKnagh  a 
sewer  system  and  other  wastewater 
releases  actually  in  compliance  with  an 
applicable  State  or  federal  discharge 
permit  are  not  considered  "solid 
wastes"  in  New  Hampshire.  This  is 
more  stringent  than  the  exclusions 
contained  at  40  CFR  261.4(a)(l)(ii)  and 
(a)(2). 

Among  other  areas.  New  Hampshire's 
revised  program  is  also  more  stringent 
than  the  federal  program  in  the 
following  areas:  (1)  New  Hampshire  has 
not  adopted  the  exemption  for  used  oil 
established  at  40  CFR  261.6(a)(3)(iii), 
and  its  waste  oil  management 
regulations  are  more  stringent  than  the 


federal  regulations;  (2)  household 
hazardous  wastes  are  not  exempt  from 
State  hazardous  waste  rules  when 
collected  at  household  hazardous  waste 
collection  projects;  and  (3)  the  State 
does  not  exempt  residues  removed  in 
"empty  containers"  from  regulatory 
requirements  as  do  the  federal 
regulations  at  40  CFR  261.7. 

Some  portions  of  New  Hampshire's 
revised  program  are  broader  in  scope 
than  the  federal  program,  and  thus  are 
not  federally  enforceable.  For  example. 
New  Hampshire's  Hazardous  Waste 
Management  Regulations  regulate  as 


hazardous  wastes  from  Non-specific 
sources,  the  New  Hampshire  listed 
generic  industrial  process  wastes 
contained  at  Env-Wm  402.06(b).  New 
Hampshire  listed  wastes  are  not  part  of 
the  federal  program  (40  CFR  261.31). 

The  specific  RCRA  program  revisions 
for  which  the  State  of  New  Hampshire 
is  authorized  today  are  listed  in  the 
Table  below.  The  following 
abbreviations  are  used  in  the  Table:  CFR 
=  Code  of  Federal  Regulations;  MOA  = 
Memorandum  of  Agreement  between 
the  State  of  New  Hampshire  and  the 
EPA;  MOU  =  Memorandum  of 


Understanding  between  the  New 
Hampshire  Department  of 
Environmental  Services.  Waste 
Management  Division  and  the  New 
Hampshire  Department  of  Health  and 
Human  Services,  Division  of  Public 
Health  Services;  RSA  =  New  Hampshire 
Revised  Statutes  Annotated;  AG  = 
Attorney  General  Statement.  The  state 
analogues  listed  in  the  table  below  are 
taken  from  New  Hampshire's  Hazardous 
Waste  Rules,  Env-Wm  110,  211-216, 
351-353  and  400  through  1000. 


Federal  requirement 


State  auttiority 


Section  I: 
Identification  and  Listir^g: 

Definition  of  Solid  Waste.  40  C.F.R.  §261.2 

Definition  of  Hazardous  Waste,  40  C.F.R.  §261.3  


Base  RCRA  Program  Requirements 


Exclusions.  40  C.F.R.  §261.4 


Special  Requirements  for  Hazardous  Waste  Generated  Small  Quantity  Generators, 

40  C.F.R.  §26 i. 5. 
Special  Requirements  lor  Hazardous  Waste  Which  is  Used,  Re-Used,  Recycled  or 

Reclaimed,  40  C.F.R.  §261.6. 

Residues  of  Hazardous  Waste  in  Empty  Containers  40  C.F.R.  §261.7  

Waste  Lists: 

General,  40  C.F.R.  §261.30 

Hazardous  Waste  From  Non-Specific  Sources,  40  C.F.R.  §261.31  

Hazardous  Waste  From  Specific  Sources.  40  C.F.R.  §261.32  

Discarded  Commercial  Chemical  Products,  Off-Specification  Species,  Container 

Residues,  Spill  Residues  Thereof,  40  C.F.R.  §261.33. 
Characteristics; 

Characteristic  of  Ignitability,  40  C.F.R.  §261.21   „ 

Characteristic  of  Corrosivity,  40  C.F.R.  §261.22  

Characteristic  of  Reactivity,  40  C.F.R.  §261.23 

Characteristic  of  Toxicity,  40  C.F.R.  §261.24  

Generator  Requirements  General: 

Purpose,  Scope,  and  Applicability.  40  C.F.R.  §262.10  

Hazardous  Waste  Determination,  40  C.F.R.'§262.11  

EPA  Identification  Numt)ers,  40  C.F.R.  §262.12  

The  Manifest: 

General  Requirements.  40  C.F.R.  §262.20  

Required  Information.  40  C.F.R.  §262.21 

Numt)er  of  Copies.  40  C.F.R.  §262.22  

Use  of  Manifest,  40  C.F.R.  §262.23  


Pre-Transport  Requirements: 

Packaging.  40  C.F.R.  §262.30 

Labeling,  40  C.F.R.  §262.31  

Marking.  40  C.F.R.  §262.32 

Placarding.  40  C.F.R.  §262.33 

Accumulation  Time.  C.F.R.  §262.34  

Record  Keeping  and  Reporting  Recordkeeping,  40  C.F.R.  §262.40  .. 
Biennial  Reporting,  40  C.F.R.  §262.41  , 

Exception  Reporting,  40  C.F.R.  §262.42  

Additional  Reporting.  40  C.F.R.  §262.43  

Transporter  Requirements  General: 

Scope.  40  C.F.R.  §263.10  

EPA  kJentificatkjn  Number,  40  C.F.R.  §263.11 

Transfer  Facility  Requirements,  40  C.F.R.  §263.12  

Compliance  With  Manifest  System  and  Recordkeeping: 

Manifest  System,  40  C.F.R.  §263J20 

Compliance  With  Manifest,  40  C.F.R.  §263.21  

Recordkeeping.  40  C.F.R.  §263.22  

Hazardous  Waste  Discharges; 


See  Section  III,  #  (13)  below. 

401.01(a).    (a)(4),    404.01(a)(1),    (a)(2).    401.02(a)(1), 

(a)(2).    (a)(4),   401.02(b),   404.03(a).   401.02(b)(1)   & 

(b)(2). 
RSA    147-A;2.    XVIII.   401.03(3).    (a)(1).    (a)(2).    (a)(3). 

(a)(4),      401.03(b)(14),       RSA       147-A;2,      2XVIII, 

401.03(b)(1).  (b)(2).  (3),  (4),  (6),  (7),  (8),  (5),  (14). 
503.01.  (a),  (b).  (c).  501.01.  by  501.02.  508.01.  503.03 

(a).(b)  &  (c).  511.01(b).  404.01(c). 
804.01,  02.  802.02,  804.01(b)(1)  &  (2).  801.01(c). 


402.01.402.02. 


401.03(b). 

401.01(a). 

402.06. 

402.07. 

402.03.       402.04,       402.04(a)(1),       (a)(2),       402.05. 
402.05(a)(2).  404.02. 

403.03(a).  403.03(b)(1),  (b)(2),  (b)(3),  (b)(4). 

403.04(a),  403.04(b)(1),  403.04(b)(2). 

403.05(a),    403.05(b)(1),    (b)(2),    (b)(3),    (b)(4).    (b)(5), 

(b)(6),  (b)(7).  (b)(8). 
403.06(a).  (b).  (c).  (d). 

501.02(a),  (a)(2),  RSA  147-A:16,1,  RSA  147-A:i7.1 
502.01(a),  502.01(b).  502.01(c).  (c)(1).  (c)(2). 

505.01.  505.02(a).  51 1.01(a). 

510.01.511.01(c).  511.02(a). 
See  Section  II  «  (5)  below. 
510.02. 

510.02.  510.02(c).  (d).  (e).  510.05.  510.05(a).  5lO.C.5(b), 
(b)(1),  (b)(2),  (b)(3). 

507.03(b)(1). 

507.03(b)(2). 

507.03(b)(2),  (b)(3). 

507.03(c)(2),  NH  Dept.  of  Safety. 

507.02(a),  (a)(1),  (a)(2),  (a)(3),  507.02(b),  507.03(a)(l)a, 

507.03(a) (1)b,  509.02(a)(2),  (4),  (6). 
512.01(a),  (a)(2),  (3),  (6),  512.01(b). 

512.03.  512.03(d)(1),  (d)(2),  (d)(3),  (d)(4).  (d)(5),  fd);7), 
512.03(e). 

511.01(d). 

RSA  147-A;3,VI. 


601.01(a),  (b),  (b)(1), 
603.04(a)  &  (b). 
60l.01(bH2)&(3). 


(b)(1)(a),  (b)(1)(b).  601.02(8; 


604.01(b)— (g).  604.03  (a)— (d).  604.04(a>— <b). 
606.01(a).  (a)(1).  (a)(2).  (a)(3).  (a)(4).  606.02. 
607.01.  607.02(a)  &  (b).  607.03.  607.04. 
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Federal  requirement 


ImmedalB  Action.  40  C.F.R.  §263.30  .. 
Oisc»wge  dean-Up.  40  C.F.R.  263.31 
Facility  Requipwnerrts  General 
ApplicaMNy.  40  C.F.R.  §264  1  


General  FadWy  Standards  Identrfication  Number.  40  C.F.R.  §264. n 

»IOice».40CF.R.  §264.12 ^ 

Qanaral  WaMa  Anaiysis,  40  C.F.R.  §264.13 

Security.  40  CF.R.  §264.14 

Qenanrf  Intpection  Requirements.  40  C.F.R.  §264.15 - 

Parannnel  Traintng.  40  C  F  R.  §264  16  — 

General  Requirements  kx  Ignitabte.  Reactive,  or  incompatitile  Wastes  Location 

Standards.  40  C.F.R.  §264.1 7. 
Location  Standards,  40  C.F.R.  §264.18  - 


Preparedness  and  Prevention: 

Design  and  Operation  o1  Fadlity.  40  C.F.R.  §265.31  — -.. 

Required  Equipment.  40  C.F.R.  §264.32 

Testing  and  Maintenance  of  Equipment.  40  C.F.R.  §264.33  

Access  to  Communications  or  Alarm  System,  40  C.F  R  §264.34 

Required  Aiala  Space.  40  CF.R,  §  264.35  _ 

Mengamants  wUh  Local  Auttxjrities.  40  C.F.R.  §  264.37  

Contingency  Plan  and  Emergency  Procedures: 

Purposo  and  Imptementation  ol  Corrtingency  Plan,  40  C.F.R.  §264.51 

Content  ot  Contingency  Plan.  40  C.F.R.  §264.52  _ 

Copies  ot  Contingency  Plan,  40  C.F.R.  §264.53 - -.... 

Amendment  of  Contingency  Plan.  40  C.F.R  §264.54  „ _ 

Emergency  Coordinator.  40  C.F.R.  §264.55  _ — _„.. 

Emergency  Ptwsedures.  40  C.F.R.  §264.56 .. 

Manliest  System,  Recordkeeping  and  Reporting: 

Apptcability,  40  C.F.R.  §264.70 - 

Use  of  Manifest  System,  40  C.F.R.  §264.71  _ 


Manifest  Discrepancies,  40  C.F.R.  §264.72 
Operating  Record.  40  C.F.R.  §264.73  


Availatxiity,  Retention.  Disposition  of  Records,  40  C.F.R.  §264.74 

Bienniai  Report.  40  C.F.R.  §264.75 _ 

Unmanileated  Waste  Report,  40  C.F.R.  §264.76  


Additiorwl  Reports.  40  C.F.R.  §264  77  

GrourxJwater  Protection: 

ApplicatMlity.  40  C.F.R.  §264.90 -. 

Required  Programs,  40  C.F.R.  §264.91  _ 

GrouTKlwaleT  Protection  Standards.  40  C.F.R.  §264.92 

Hazardous  Corwtituents.  40  C.F.R.  §264.93  i._ 

Concentration  Limits.  40  C.F.R.  §264.94 

Point  of  Compliance.  40  C.F.R.  §264  95 - 

Constance  Period.  40  C.F  R  §264  96  _ 

General  Groundwater  Monitoring  Requiremerte,  40  C.F.R.  §264.97  

Detection  Monitoring  Program.  40  C.F.R.  §264.98  _ 

Compliance  Monitonng  Program.  40  C.F.R.  §264.99  .._ 

Corrective  Action  Program,  40  C.F.R.  §264.100  .._ 

Closure  and  Post-closure: 

Applicability.  40  C.F.R.  §264.110 _.., — 

Closure  Performance  Standards.  40  C.F.R.  §264.111  _ 

Closure  Plan;  Amendment  of  Plan.  40  C.F.R.  §264.112 _..„ 

Closure,  Time  Allowed  for  Closure.  40  C.F.R.  §264.113  

Disposal  or  Decontamination  of  EquipmenL  40  C.F.R  §264.114 

Certification  of  Closure,  40  C.F.R.  §264.115 __ 

Post-CJosure  Care  and  Use  of  Property.  40  C.F.R.  §264.117  „ 

Post-aosure  Plan;  Amendment  of  Plan.  40  C.F.R.  §264.118  

Notice  to  Local  Land  Authority.  40  C  F.R.  §264.119  ...„ 

Notice  in  Deed  to  Property,  40  C.F.R.  §264  120 

Financial  Requirements: 

ApplcabiUty.  40  Ci^.R.  §264.140 

Definitions.  40  C.F.R.  §264.141  „ : _ „„.. 

Cost  Estimate  for  Closure,  40  C.F.R.  §264.142 

Financial  Assurance  for  Closure,  40  C.F.R.  §264.143  ~„...... 

Cost  EsUmale  for  Post-Ciosure  Care,  40  C.F.R.  §264.144 a 

Financial  Assurartce  lor  Post-Closure  Care.  40  C.F.R.  §264.145 

Use  of  a  Mecharusm  tor  Fvuncial  Assurance  of  Botti  Closure  arxl  Post-Closure 
Care.  40  C.F.R.  §264.146. 


Slate  authority 


608.01(a),  608.01  (t)).  (b)(3).  (t))(4).  (b)(5).  608.03. 
608.02(a) 

701.01(a).  (d).  (e).  701.02(a).  (a)(1).  (a)(2).  (a)(3).  (a)(4j. 

(a)(5).   (a)(6).   (a)(7).   701.02(a)(8).   (a)(8)a.    (a)(8)b. 

(a)(8)c.  701  02(a)r9).  701  03. 
702.04(a) 
70e02(a). 
70602(b) 
708.02(c). 
70802(d). 
708  02(e) 
708.02(0. 

353.09(c).     (c)(1)     &    (2).    353.09(b).     {b)(1)    &    (2), 
353.09.(d)(i4).  1 10  01(b).  708.02(g). 

708.02(h) 
708.02(h). 
708  02(h) 
708.02(h). 
708.02(b). 
708.02(h) 

708.02(1). 
708.02(i). 
708.02(1). 
70e.02(i) 
708.02(1). 
708.02(i). 

510.01(a).  701  01(a) 

703.01(a)(1)— (4),  70303(b).  (bj(1).  703.03(c).  (d).  &  (eV 

705.01(b)(1). 
703.02(b)  and  (c) 
705.01(a).    706.01  (b)i2).    (b)(4).    (b)(5).    (b)(6),    (b)(7). 

(b)(8).  (b)(10).  (b)(l2).  (b)(l3). 
705.04(b). 

705.03.  705.03(0(1  J.  (c)(3).  (c)(5).  (c)l6),  (c)(7)a  &b. 
703.06.  703  05(a)(1).  (a)(2).  (a)(3),  (a)(4).  (a)(5).  (aj[6). 

(a)(7). 
705.04(b> 

708.02(j) 
708.02(i). 
708.02(j). 
708.02(i). 
708.020) 
708.020) 
708.020) 
708.020) 
7O8.O20"). 
708.02(j) 
708.020) 

708.02{K) 

708.02(V). ' 

708.02(K). 

708.02(V). 

708.02(»(). 

70a02(k). 

708.02tK). 

708.02(K) 

708.02(k). 

708.02(V). 

708.02(1) 
708.02(1). 
708.02(1). 
708.02(1). 
708.02(1) 
708.02(1). 
708.02(1). 


Federal  requirement 


Liability  Requirements.  40  C.F.R.  §264.147  

Incapacity  of  Owners/Operators.  Guarantors,  or  Financial  InstitutiOTs   40  C  F  R 
§264.148. 

Wording  of  Instruments.  40  C.F.R.  §264.151  

Use  and  Management  of  Containers: 

Applicability.  40  C.F.R.  §264.170 

Condition  of  Containers,  40  C.F.R.  §264.171  !!!!."!!!!!".."!!!!!!!!!!!.". 

Compatibility  of  Waste  with  Containers.  40  C.F.R.  §264.172  "!!!"."!!!!!!!!!!!. 

Management  of  Containers.  40  C.F.R.  §264.173 !"!!."..... 

Inspections,  40  C.F.R.  §264.174  """" 

ContainmenL  40  C.F.R.  §264.175  l'.".."!!!"."""!"Z!ZZ.."! 

Special  Requirements  for  Ignitable  or  Reactive  Waste.  40  C.F.R.  §264.176  "'"!"!!!! 

Special  Requirements  for  Incompatible  Waste,  40  C.F.R.  §264  177 

Closure.  40  C.F.R.  §264.178 

Tanks: 

Applicability,  40  C.F.R.  §264.190  ..: 

Design  of  Tanks.  40  C.F.R.  §264.191  !!"!!."!!."]!"!!! 

General  Operating  Requirements.  40  C.F.R.  §264.192  !!!!"!!"."."].""! 

Inspections.  40  C.F.R.  §264.194  

Ctosure.  40  C.F.R.  §264.197  Z!!."..Z1"™!"Z"""."". 

Special  Requirements  for  Ignitable  or  Reactive  Wastes,  40  C.F.R.  §264.198  "!!!!!."!! 

Special  Requirement  for  Incompatible  Wastes,  40  C.F.R.  §264.199 ."!!!."!!! 

Surface  Impoundments: 

Applicability,  40  C.F.R.  §264.220 

Design  and  Operating  Requirements,  40  C.F.R.  §264.221  ..!".".""""."."" 

Double-Lined  Surface  Impoundments;  Exemption  From  Sutipart  F  Ground-Water 
Protection  Requirements,  40  C.F.R.  §264.222. 

Monitoring  and  Inspection.  40  C.F.R.  §264.226  

Emergency  Repairs;  Contingency  Plans,  40  C.F.R.  §264.227  ...!!."!."."."!!!."."."!.".."!" 

Closure  and  Post-Closure  Care,  40  C.F.R.  §264.228 !.!"!!!!!!!!."!! 

Special  Requirement  for  Ignitable  or  Reactive  Waste,  40  C.F.R.  §264.229"!!!!!!!!!!!!! 

Special  Requirements  for  Incompatible  Waste,  40  C.F.R.  §264  230 
Waste  Piles: 

Applrcability,  40  C.F.R.  §264.250 

Design  and  Operating  Requirements,  40  C.F.R.  §264.251  !!!.!!!!!!!!!!!!!.! 

Double-Lined  Piles:  Exemption  from  Subpart  F  Ground-Wafer  Protection  Require 
ment  40  C.F.R.  §264.252. 

Inspection  of  Liners:  Exemption  from  Subpart  F  Ground-Water  Protection  Require- 
ments, 40  C.F.R.  §  264.253. 

Monitoring  and  Inspectksn,  40  C.F.R.  §264.254  

Special  Requirements  for  IgnitaWe  or  Reactive  Waste,  40  C.F.R.  §26!i!256  !!!!!!!!!!!! 

Special  Requirements  for  Incompatible  Wastes,  40  C.F.R.  §264257 

Closure  and  Post-Closure  Care,  40  C.F.R.  §264.258  _ !!! 

Land  Treatment: 

Applicability,  40  C.F.R.  §264.270 

Treatment  Program,  40  C.F.R.  §264271 !!.!!!!!!!.!!!!!!!.!!!!!!!!!!!!!!.!!!!!!!!!!!!!!!! 

Treatment  Demonstratwn,  40  C.F.R.  §264.272 !!!!.!!!!!!!!!!!!!!!!!!..!.!!!!!!! 

Design  and  Operating  Requirements,  40  C.F.R.  §264.273 !!!!!!!!!!!!!!!!!!! 

Food-Chain  Crops,  40  C.F.R.  §264^76  !!!.!!!!.!!.!.!!!!!!!!.! 

Unsaturated  Zone  Monitoring,  40  C.F.R.  §264.278 !!.!!!  !!Z!iZ~Z 

Recordkeeping,  40  C.F.R.  §264.279  !!!!!!!!!!!!!!!!!'"!!^;!!'! 

Closure  and  Post-Closure  Care.  40  C.F.R.  §264.280  !.!!!!!!!!!!!!!!!!!!!!!.!!!!.!!!!!! 

Special  Requirements  (or  Ignitable  or  Reactive  Wastes.  40  C.F.R.  §264!281  !!!!!!!!!! 

Special  Requirements  for  Incompatible  Wastes.  40  C.F.R.  §264.282 

Landfills: 

Applicability.  40  C.F.R.  §264.300 

Design  and  Operating  Requirements.  40  C.F.R.  §264.301 !..!!!!!!!!!!!!!!!!!!!!!!!! 

Double-Lined  Landfills:  Exemption  from  Subpart  F  Ground-Water  Protection  Re- 
quirements. 40  C.F.R.  §264.302. 

Monitoring  and  Inspection.  40  C.F.R.  §264.303  

Surveying  and  Recordkeeping,  40  C.F.R.  §264.309 ..!!!!.!!!!!!!!!!!!!! 

Closure  and  Post-Closure  Care,  #  40  C.F.R.  §264.310 !!!!!!!!!!!!!!!!! 

Special  Requirement  (or  Ignitable  or  Reactive  Waste,  40  C.F.R.  §264.312 !!!!!!! 

Special  Requirements  (or  Incompatible  Wastes,  40  C.F.R.  §264.313 

Special  Requirements  for  Liquid  Wastes,  40  C.F.R.  §264.314 

Special  Requirements  (or  Containers,  40  C.F.R.  §264.315 

Disposal  of  Small  Containers  of  Hazardous  Waste  in  Over-packed  Daims  (Lat) 
Packs).  40  C.F.R.  §264.316. 
Incinerators: 
Applk:ability,  40  C.F.R.  §264.340 

Waste  Analysis,  40  C.F.R.  §264.341 !!!.!!!!.!!!!!!!!!!!!!!!.!!! 

Principal  Organic  Hazardous  Constituents  (POHCs),  40  C.F.R.  §264.342  !!!.!!!!!! 

Performance  Standards,  40  C.F.R.  §264.343  „.._ 


State  authority 


708.02(1). 
708.02(1). 

708.02(1). 

708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 
708.03.(d)(1). 

708.02(d)(2)  . 

See  Section  V,  #  (8)  Ijelow. 

See  Section  V,  #  (8)  below. 

See  Section  V,  #  (8)  below. 

See  Section  V,  #  (8)  below. 

708.02(d)(2). 

708.02(d)(2). 

708.03(d)(3). 

708.03(d)(3).  See  also.  Section  VIII.  »  (17  H)  below. 

See  Section  VIII,  #(17  1)  below. 

708.03(d)(3). 
708.03(d)(3). 
708.03(d)(3). 
708.03(d)(3). 
708.03(d)(3). 


708.03(d)(4). 
708.03(d)(4).    - 
See  Section  VIM, 


#(17  I)  below. 


See  Section  VIII,  #(17  1)  below. 

708.03(d)(4);  see  also  Section  VIII,  #(171)  bekwv 

708.03(d)(4). 

708.03(d)(4). 

708.03(d)(4). 

708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 
708.03(d)(5). 

708.03(d)(6). 

708.03(d)(6);  see  also  Section  VIII,  #(17  1)  below. 

See  Section  VIM,  #(17  1)  below. 

708.03(d)(6);  see  also  Section  VIII.  #(171)  below. 

708.03(d)(6). 

708.03(d)(6);  see  also  Section  VIII.  «  (17  I)  below 

708.03(d)(6). 

708.03(d)(6). 

708.03(d)(6),  see  also  Section  VIM,  See  also  s  (i7  I) 

below. 
708.03(d)(6). 
708.03(d)(6). 


708.03(d)(7). 
708.03(d)(7). 
708.03(d)(7). 
708.03(d)(7). 
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Federal  requirement 


Hazardous  Waste  IrKineralof  Permits,  40  C.F.R.  §264.344 

Operating  Requirements.  40  C.F.R.  §264.345 

Monitoring  and  Inspections.  40  C.F.R.  §264.347  _ 

Closure.  40  C.F.R.  §264.351  ^^. 

Facility  Interim  Status  Requirements.  General: 

Purpose.  Scope,  and  Applicability.  40  C.F.R.  §265.1  

General  Facility  Standards: 

Identification  Number.  40  C.F.R.  §265.11   

Required  Notices.  40  C.F.R.  §265.12 

General  Waste  Analysis.  40  C.F.R.  §265.13 

Security.  40  C.F.R.  §265  14 

General  Inspection  Requirements.  40  C.F.R.  §265.15 _ 

Personnel  Training,  40  C.F.R.  §265  16  __ 

General  Requirements  for  Ignitable.  Reactive,  or  Inoonpattbte  Wastes.  40  C.F.R. 
§265.17. 
Preparedrwss  arxJ  Prevention: 

Maintenance  and  Operation  of  Facility,  40  C.F.R.  §265.31 „ 

Required  Equipment.  40  C.F.R.  §265.32 _ _ 

Testing  and  Maintenance  of  Equipment.  40  C.F.R.  §265.33 

Access  to  Communications  or  Alamn  system,  40  C.F.R.  §265.34  „ 

Required  Aisle  Space.  40  C.F  R.  §265.35 

Arrangements  with  Local  AuttKKrties.  40  C.F.R  §265.37  _ 

Contingency  Plan  and  Emergency  Procedures: 

Content  of  Contingency  Plan,  40  C.F.R.  §265.52  _ 

Copws  of  Contingency  Plan,  40  C.F.R.  §265.53 '.- - 

Anwndment  of  Contingency  Plan.  40  C.F.R.  §265.54 _ 

Enrwrgency  Coordinalor.  40  C.F.R.  §265.55  „ 

Emergency  Procedures.  40  C  F.R.  §265.56  ^ 

Manifest  System.  Recordkeeping,  and  Reporting: 

Applicability.  40  C.F.R.  §265  70 — - ; 

Use  of  Manifest  System.  40  C.F.R.  §265.71  — — „ 


Manliest  Discrepancies,  40  C.F.R.  §265.72 
Operating  Records.  40  C.F.R.  §265.73  


Availatxiity,  Retention,  and  Disposition  of  Records,  40  C.F.R.  §265.74 
Biennial  Report,  40  C.F  R.  §265.75 „ - 


Un-manifested  Waste  Report.  40  C.F.R.  §265.76 _ .... 

AodilKXWl  Reports,  40  C.F.R.  §265.77  

Ground-Water  Monitoring: 

Applicability.  40  C.F.R.  §265.90 _•. - 

Ground-Water  Monitonng  System,  40  C.F.R.  §265.91 : 

Sampkng  and  Analysis.  40  C.F.R.  §265.92 _ 

Preparation,  Evaluation,  and  Response.  40  C.F.R.  §265.93  — 

Recordkeeping  and  Reporting.  40  C.F  R.  §265.94  

Closure  and  Post-Closure: 

Applicability,  40  C.F.R.  §265.1 10 _ 

Closure  Performance  Standard.  40  C.F.R.  §265.111  

Closure  Plan;  Amendment  of  Plan.  40  C.F.R.  §265.112 

Closure;  Time  Allowed  lor  Closure,  40  C.F.R.  §265.113 

Disposal  or  Decontamination  of  Equipment,  40  C.F.R.  §265.1 14 

Certification  of  Closure.  40  C.F.R.  §255  115 „ 

Post-Closure  Care  and  Use  of  Property,  40  C.F  R.  §265.117  

Post-Qosure  Plan.  Amendment  ot  Plan,  40  C.F.R.  §265.118  

Notice  to  Local  Land  Authority.  40  C.F.R.  §265.119 

Notice  in  Deed  to  Property.  40  C  F  R.  §265.120 „ 

FinarKial  Requirements: 

Appteability,  40  C.F.R  §265.140 

Delinibons  o«  Terms  as  Used  m  tti«s  Subpart.  40  C.F.R.  §265.141  

Coet  Esbmale  lor  Closure,  40  C.F  f^.  §265  142 

Financial  Assurance  lor  Ctosure.  40  C  F.R.  §265.143 

Cost  Estimate  lor  Post-Closure  Care.  40  C.F  R.  §265.144 

Fir>ancial  Assurance  lor  Post-Closure  Care,  40  C.F.R.  §265.145 

Use  of  a  Mechanism  tor  Fir«ancial  Assurance  ot  Both  Closure  and  Post-Closure 
Care,  40  C  F.R.  §265.146. 

Liability  Requirements,  40  C.F.R.  §265.147  

Incapacity  of  Owners/Operators.  Guarantors,  or  Financial  IrtsMutions.  40  C.F.R. 
§265148. 
Use  and  Management  of  Containers: 

Appticability.  40  C.F.R.  265.170  _ 

Condition  ol  Containers,  40  C.F.R.  §265.171  „ .•. 

Compatibility  of  Waste  with  Container,  40  C.F.R  §265.172  

Managen>ent  of  Containers,  40  C.F.R.  §265.173 
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State  authority 


708.03(d)(7). 
708.03(d)(7) 
708.03(d)(7). 
708.03(d)(7). 

353.03,  701.01,  701  01(c).  (d).  (e).  701.02.  701.02(a). 

353.03(a)<2).  ■ 

707.02(a). 

707.02(b). 

707.02(c). 

707.02((D. 

707.02(e). 

707.02(0. 


707.02(g). 
707.02(g). 
707.02(g). 
707.02(g). 
707.02(g). 
707  02(g). 

707  02(h) 
707.02(h). 
707.02(h). 
707.02(h) 
707.02(h) 

701.01(a).  510.0l(a» 

703.01(a),  (a)(2).  (aM3).  (a)(4).  703.01(b)(1)  &  (b)(2). 

703.03.  703  03(b).  (c).  (d).  (e),  705.01(b)(1). 
703.02(b),  (c) 
703.02(b).  <c),  705.01(a),  (b).  705.01(b)(2).  (4).  (5).  (6), 

(7).  («).  (10),  (13) 
705.04(b). 
705.03(a).  705.03(c)(1).  (c)(2),  (c)(3).  (c)(4),  (c)(5).  (c)(6). 

(c)(7)a.  (c)(7)b 
703.05(a)(1).  (a)(2).  (a)<3),  (a)(4).  (a)(5).  (a)(6).  (a)(7). 
705.04(b). 

707.02(i),  702  10(a)(3) 

707.02(0. 

707.02(i). 

707.02(1). 

707.02(1) 

707.02(i). 

707.02(j)  - 

707.02(j). 

707.02(j). 

707.02(j) 

707.02(j). 

707.02(1) 

70702(j). 

707.02(1). 

707.02(0. 

707.02(k) 
707.02(K). 
707.02(k). 
707.02(k). 
707.02(k). 
707.02(k). 
707.02(k). 

707.02(k). 
707.02(k) 


707.03(a) 
707.03(a) 
707.03(a) 
707.03(a). 


Federal  requirement 


Inspections,  40  C.F.R.  §265.174 

Special  Requirements  for  Ignitable  or  Reactive  Waste,  40  C.F.R.  §265.176  ."!"1".! 

Special  Requirements  for  Incompatible  Wastes,  40  C.F.R.  §265.177 ." 

Tanks: 

Applicability,  40  C.F.R.  §265.190 „ : 

General  Operating  Requirements,  40  C.F.R.  §265.192  !"!"!!!!!!! 

Waste  Analysis  and  Trial  Tests.  40  C.F.R.  §265.193  .-...! !!!!"! 

Inspections,  40  C.F.R.  §265.194  ! 

Closure,  40  C.F.R.  §265.197  ..""!.!I."1.".Z.!!...".."!!"!!!." 

Special  Requirements  for  Ignitable  or  Reactive  Waste,  40  C.F.R.  §265.198  ..".!!!!!!! 

Special  Requirements  for  Incompatible  Wastes,  40  C.F.R.  §265.199  , 

Surface  Impoundments: 

General  Operating  Requirements,  40  C.F.R.  §265.222  

Containment  Systern,  40  C.F.R.  §265.223  !."..."!!!!!!"!!!!"!!! 

Waste  Analysis  and  Trial  Tests,  40  C.F.R.  §265.225  !!..."!."!!" 

Inspections,  40  C.F.R.  §265.226  !.!!.!!!!!!!!!"."!!!!."!"!!. 

Closure  and  Post-Closure,  40  C.F.R.  §265.228 J""!"!""""!.."!"!!."!!"!!"!!". 

Special  Requirements  for  lgnitat>le  or  Reactive  Waste.  40  C.F.R.  §265.229  ..".. 

Special  Requirements  for  Incompatible  Waste  40  C.F.R.  §265.230 

Waste  Piles: 

Applicability,  40  C.F.R.  §265.250 

Protection  from  Wind,  40  C.F.R.  §265.251  !."!!!!."."!!!."."."!!."!!."!!!!" 

Waste  Analysis,  40  C.F.R.  §265.252 ..!1"!1."."."!.."."!."."" 

Containment,  40  C.F.R.  §265.253  l....!.".""'"..!"""!!."!!!!.!."."!!l 

Special  Requirements  for  Ignitable  or  Reactive  Waste,  40  C.F.R.  §265.256  

Special  Requirements  for  Incompatible  Wastes,  40  C.F.R.  §265.257  

Closure  and  Post-Closure  Care.  40  C.F.R.  §265.258  .".....1 

Land  Treatment; 

General  Operating  Requirements,  40  C.F.R.  §265272  ^ 

Waste  Analysis,  40  C.F.R.  §265.273 !"."[" 

Food  Chain  Crops.  40  C.F.R.  §265.276  '...!!!!!!.'"!!."."!"!!!!!!.."!.".!." 

Unsaturated  Zone  (Zone  of  Aeration)  Monitoring,  40  C.F.R.  §265.278  .!!." 

Recordkeeping,  40  C.F.R.  §265.279  

Closure  and  Post  Ctosure,  40  C.F.R.  §265.280  !...""!!"."!!".".."!"!!!! 

Special  Requirements  for  Ignitable  or  Reactive  Waste,  40  C.F.R.  §265.281  ...!.!!."!" 
Special  Requirements  for  IncompatitHe  Wastes,  40  C.F.R.  §265.282 
Landfills: 

Applicat>iHty,  40  C.F.R.  §265.300 

General  Operating  Requirements,  40  C.F.R.  §265.302  .....!..!!!™!!!!!!!! 

Surveying  and  Recordkeeping,  40  C.F.R.  §265.309  ."."™!I""' 

Closure  and  Post-Closure,  40  C.F.R.  §265.310  .""..""!!!!!. 

Special  Requirements  for  Ignitatile  or  Reactive  Wastes,  40  C.F.R.  §265.312  

Special  Requirements  for  Incompatible  Wastes,  40  C.F.R.  §265.313 '.. 

Special  Requirements  for  Liquid  Wastes.  40  C.F.R.  §265.314 

Special  Requirements  for  Containers,  40  C.F.R.  §265.315 

Disposal  of  Small  Containers  of  Hazardous  Waste  in  Over-packed  Drums  (Lab 
Packs),  40  C.F.R.  §265.316. 
Incinerators: 

Applicability,  40  C.F.R.  §265.340 

Waste  Analysis,  40  C.F.R.  §265.341 ...'..'""'"" '""Z 

Gencai  Operating  Requirements,  40  C.F.R.  §265.345  .'. !!!"..!!!!!!!! 

Monitoring  and  Inspections.  40  C.F.R.  §265.347  

Closure,  40  C.F.R.  §265.351 „.!1"1"!!Z.""1" 

Thermal  Treatment: 

Applicability,  40  C.F.R.  §265.370 

General  Operating  Requirements,  40  C.F.R.  §265.373 !.!.."!!."!!!]!! 

Waste  Analysis,  40  C.F.R.  §265.375 !...!..".." 

Monitoring  and  Inspections,  40  C.F.R.  §265.377  

Closure,  40  C.F.R.  §265.381   ...."!."™Z"!. 

Open  Burning;  Waste  Explosives.  40  C.F.R.  §265.382  !.!.!.!!.""!.."!!."! 

Chemical,  Physical,  and  Biological  Treatment: 

Applicability,  40  C.F.R.  §265.400 '. 

General  Operating  Requirements,  40  C.F.R.  §265.401  !..!!..!!!!."." 

Waste  Analysis  and  Trial  Tests,  40  C.F.R.  §265.402  !...."!!."!.."."!!."! 

Inspections,  40  C.F.R.  §265.403  " 

Closure,  40  C.F.R.  §265.404  !!..."!!!"!!!!!"." 

Special  Requirements  for  Ignititde  or  Reactive  Waste,  40  C.F.R.  §265.405  

Special  Requirements  for  lncompatil)le  Wastes.  40  C.F.R.  §265.406  

Underground  Injection: 

Applicability,  40  C.F.R.  §265.430  ....: ; 

Permitting  Requirements 
Permit  Program: 
Purpose  and  Scope  of  Subpart  B.  40  C.F.R.  §270.1  ...: ..: 


State  authority 


707.03(a). 
707.03(a). 
707.03(a). 

See  Section  III,  «  (28)  tiekjw. 
See  Section  III,  #  (28)  below. 
See  Section  III,  #  (28)  below. 
See  Section  III,  «  (28)  betow. 
See  Section  III,  »  (28)  below. 
707.03(b). 
707.03(b). 

707.03(c). 
707.03(c). 
707.03(c). 
707.03(c). 
707.03(c). 
707.03(c). 
707.03(c). 

707.03(d). 
707.03(d). 
707.03(d). 
707.03(d). 
707.03(d). 
707.03(d). 
707.03(d). 

707.03(e). 
707.03(e). 
707.03(e). 
707.03(e). 
707.03(e). 
707.03(e). 
707.03(e). 
707.03(e). 

707.03(f). 
707.03(f). 
707.03(f). 
707.03(f). 
707.03(f). 
707.03(f). 
707.03(f). 
707.03(f). 
707.03(f). 


707.03(g). 
707.03(9). 
707.03(g). 
707.03(g). 
707.03(g). 

707.03(h). 
707.03(h). 
707.03(h). 
707.03(h). 
707.03(h). 
707.03(h). 

707.03(i). 
707.03(i). 
707.03(i). 
707.03(i). 
707.03(i). 
707.03(1). 
707.03(i). 

701.03. 


RSA  147-A:4.  I  &  VI,  353.04(a),  353.03.  353.01.  352  04 
351 .05.  701 .02(a)  (4),  (5),  (8),  (9). 


UMI 
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Federal  requirement 


Eltect  of  a  Permit.  40  C.F.R.  §270.4  

Noncompliance  reporting  t)y  the  Director,  40  C.F.R.  §270.5 
Pemnrt  Applicalion: 
Application  for  a  Permit.  40  C.F.R.  §270.10 - 


Signatories  to  Pemut  Applications  and  Reports.  40  C.F.R.  §270.1 1  „ 

ConSdenliality  ol  InJormation.  40  C.F.R.  §270.12 „ 

Contents  o»  Part  A.  40  C.F.R.  §270.13 „ 

Contents  o<  Part  B.  40  C  F.R.  §270.14 _ 

Permit  Conditions: 

Conditions  Applicatite  to  AH  Permits.  40  C.F.R.  §270.30 

Requirements  lor  Recording  and  Reporting  o<  Monitonng  Results.  40  C.F.R. 
§270.31 

E«labli»Nng  Pemfnt  Conditions.  40  C.F  R.  §270.32  „ ^ 

Schedules  ol  Compliance,  40  C  F  R.  §270.33  _ „ 

Transfer  of  Permits.  40  C.F.R.  §270.40 „ *._ 

Major  Modification  or  Revocation  arxl  Reissuance  ol  Permits.  40  C.F.R.  §270.41  ... 

Ternvnation  ol  Permits.  40  C.F.R.  §270.43  _ 

Expration  and  Continuation  of  Permits: 

Duration  ot  Permits.  40  C.F.R.  §270  50  

Special  Forms  ol  Permits: 

Permits  t)y  Rule.  40  C.F  R.  §270  60 ^ „ 

Emergency  Permits.  40  C.F.R.  §270.61 .'. „...' 

Hazardous  Waste  incinerator  Permits,  40  C.F  R  §270.62  

Permits  for  Land  Treatment  Demonstrations  Usmg  Field  Test  or  Latxyatory  Analy- 
ses. 40  C.F.R.  §270.63. 
Interim  Status: 

Intenm  Status.  40  C  F  R.  §270  70.  §270.71.  §270  72.  §270.73 

Procedures  for  DeosionmaKing: 

Ger>eral  Program  Requirements  Application  lor  a  Permit.  40  C.F  R.  §  t24.3  

Modification,  Revocation  and  Reissuance  or  Temnnation  of  Permits.  40  C.F.R. 
§124.5. 

Oaft  Permits.  40  C.F.R.  §  124.6  „ 

Fact  Sheet.  40  C.F.R  §  t24.8  _ 

Public  Notice  ol  Permit  Actions  and  Public  Commerrt  Period.  40  C.F.R.  124.10 


Public  Comments  and  Requests  for  Put)ltc  Heanngs,  40  C.F.R.  §  124.1 1 

Putte  Hearings.  40  C.F.R.  §  124.12  _ .". 

Response  to  Comments.  40  C.F.R.  §124.17 


State  authority 


353.06(a)  &  (b). 
MOA 

35l.04{a).(d).   353.12(a).    (b).   (d)   363.13-14.   353.18. 

353.02(a)(3),  353.02(0.  353.12,  353.12(a).  353.15(a), 

353.33(a),  (d).  RSA  147-A:4,I. 
353.12(d). 
213.03(b). 
353.13(a). 
353.13(a).  353.12(g).  (h). 

353.26(b).  353.33.  353.06. 
353.26(b). 

353.26(b). 

353.26(d). 

RSA  147-A:4.  IV-a.  353.30. 

353.28(a).  (c).  (f). 

353.29(b).  (d)-(g) 

353.24(d).  353.32. 

353.03 
353.05(a). 
353.05(b). 
35305(c). 


Il0.0l(b)(40),       353.02,       353.02(a)(7).       353.02(b). 
353.02(d).  353.02(g),  353.24(e). 

35104,353.03 
353.27.  353.28. 

353.21  (a).(b),(c).  353.31.  353.22.  35323. 

353.21. 

353.23(a)(1).      (3).      (4).      (5).      (6).      353.23(c)(5)b, 

353  21(c)(8) 
353.23(b). 
35323(d). 
353.23(c) 


Section  II:  Non-HSWA  Requirements  Prior  To  Non-HSWA  Cluster  I 


(1)  Biennral  Report.  48  FR  3977,  0i/28'83 


(2)  Permit  Rules  Settlement  Agreement 

(3)  Intenm  Status  Standards  Applicability,  48  ^P  52718.  11/22/83 

(4)  CWonnaled  AliphaUc  Hydrocartxvi  Listing,  (F024).  49  Ffl5308,  02/10/84 

(5)  National  Uniform  Manifest.  49  FR  10490.  03*20/84  ....„ 

(6)  Pennit  Rules:  Settlement  Agreement,  49  FR  ^77\6.  04/24/84  

(7)  Warlann  &  Zinc  Phosphide  Ijsting.  49  FR  19922.  05/10/84  

(8)  Lime  Stabilized  Pickle  Liquor  Sludge.  49  F«  23284.  06/05/84  


Section  III:  Npn^lSWA  Cluster 

State  Availability  information.  RCRA  §3006(f).  n/08/84 

(9)  Household  Waste.  49  FR  i4976.  n/i3/84 

(10)  Intenm  Status  Standards.  Apolcability.  49  F/?  46094.  ll,'2l/84 

(\y)  Corrections  to  Test  Methods  Manual.  49  FR 47390.  12/04/84  

(12)  Satellite  Accumulation,  i9  FW 49568.  12/2084  

(13)  Definition  of  Solid  Waste.  50  FR  614-658.  01 '04/85.  as  amended  on  04/1 1/85 
at  50  FR  14216-14220.  and  50  FR  335441-33543  on  Oe'20/85. 


(15)  Interim  Status  Standards  for  Treatment.  Storage,  and  Disposal  Facilities,  50 
FR  16044.  04/23/85 


512.01(a)  (2)  &  (3).  512.03.  512.03(d)(5).  (e).  703.05. 

705.03.  705.04(b).  707.02(i).  MOA.  353.26(b). 
353.12(d).  353.26  (b)  &  (c). 
701.01,701.01(0,353.03. 
402.06,  402.01(b).  405.02  (b).  (b)(5).  (d)(1)  through  (3), 

803.03(b)(4)(a). 
RSA  147-A:2.  nO.OI(b)  510.01,  510.01(b),  510.03. 
353.02  (b)  &  (g). 
402.04.  402.05. 
401.03(a).  403.03(b)(l  7). 

I 

AG  Statement. 

401.03(b)(1),  701.02(a)(3) 

701.01.701.01(0.353.03. 

110.03(a)(4). 

509.03,  509.03(d)  &  (e). 

110.01(a)  A  (b).  110.01(b).  (101).  RSA  147-A:2  VII.  RSA 

147-A2  XVIII.  803.03(a)(1).  (a)(1)a&b.  803.03(b)(1), 

(2),  (3).  (4).  803.04(a),  (a)(1).  (a)(2).  (a)(3).  803.05. 

403.03(a).   40103(b)(9).   (b)(lO),   503.03.   801.01(0. 

804.01,     804.01  (b)(l)-(4).     804.02.     804.02(a)-(e). 

802.02(a)(1)-(a)(6).     402.06,     402.03,     701.02(a)(6). 

708  03(d)(7),    707.03(g)4(h),    805.01  (a)-(d).    803.03. 

806.01  (a)-(c).  806.02(a)-(O.  806.03.  806.04.  806.05. 

808.01.  808.02.  808.04.  808.05.  809.01.  809.04. 
707.03(c).  707.03(e).  707  03(f). 
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"^ederal  requirement 


State  authority 


Section  IV:  Non-HSWA  Cluster  II 


(24)  Financial  ResponsU)ility;  Settlement  amended  at  53  FR  7740  on  03/10/88 

Agreement,  51  FR  16422.  05/02/86.  as  (26)  Listing  of  Spent  Pickle  Liquor  (K062) 
51  FR  19320,  05/28/86,  as  amended  at  51  FR  33612  on  09,'22/86  and  52  FR 
28697,  Oa'03/87.  .  a  w  >*t  rn 


110.1(a).     708.02(k).     708.02(1),     707.02(j).     707.02(k) 

353.13(a).  353.02(a)(7).  353.02(f). 
402.07. 


Section  V:  Non-HSWA  Cluster  III: 


Radioactive  Mixed  Waste.  51  Ffl  24504.  07/03/86 

(27)  Liability  Coverage;  Corporate  Guarantee,  51  FR  25350,  07/11/86 

(28)  Standards  for  Hazardous  Waste  Storage  and  Treatment  Tank  Systems  51  Fff 
25422-25486,  07/14/86,  as  amended  at  51  F/?  29430-29431  on  OS/IS'Ss' 


(29)  Correction  to  Listing  of  Commercial  Chemical  Products  and  Apoendix  VIII 
Constituents,  5l  FR  28296.  08/06/86. 

(35)  Revised  Manual  SW-846;  Amended  Incorporation  by  Reference  52  FR  8072 
03/16/87.  '  ' 

(36)  Ctosure/Post-Ctosure  Care  for  Interim  Status  Surface  Impoundments   52  FR 
8704,  03/19/87.  •^,  ^  rr, 

(37)  Definition  of  Solid  Waste;  Technical  Corrections,  52  Ffl  21306.  06/05/87.  .. 

(38)  Amendments  to  Part  B  Information  Requirements  Application  for  Disposal  Fjh 
atities,  52  FR234A7,  06'22/87,  as  amended  09/09/87,  at  52  F«  33936. 

Section  VI:  Non-HSWA  Cluster 

(40)  List  (Phase  1)  of  Hazardous  Constituents  for  Ground-Water  Monrtormo  52  FR 
25942. 07/09/87.  ^' 

(41)  Identification  and  Listing  of  Hazardous  Waste,  52  F/7 26012,  07/ia'87 

(43)  Uabiiity  Requnements  for  Hazardous  Waste  FaciMies;  Corporate  Guarantee 
52  Ffl  44314.  11/18/87. 

(45)  Hazardous  Waste  Miscellaneous  Units.  52  F/7  46946-46965,  12/10/87 

(46)  Technical  Correction;  Identification  and  Listing  of  Hazardous  Waste   52  FR 
13382,  04(22188. 

Section  VII:  Non-HSWA  Cluster 
(49)  Identification  and  Listing  of  Hazardous  Waste;  Treatability  Studies  Samole  Ex- 
emption, 53  FR  27290.  7/19/88.  <x«  ve  ex 

(52)  Hazardous  Waste  Management  System;  Standards  for  Hazardous  Waste  Stor- 
age and  Treatment  Tank  Systems.  53  FR  34079,  09/02/88. 

(53)  Identification  and  Listing  of  Hazardous  Waste;  and  Designation  Reportable 
Quantities,  and  Notification.  53  Ffl  35412,  09/i3<'88. 

(54)  Permit  Modifications  for  Hazardous  Waste  Management  Facilities,  53  FR 

(55)  Statistical  Methods  for  Evaluating  Ground-Water  Monitoring  Data  From  Haz- 
ardous Waste  Facilities.  53  FR  39720,  10/11/88. 

(56)  Identification  and  Listing  of  Hazardous  Waste;  Removal  of  Iron  Dextran  from 
the  List  of  Hazardous  Wastes.  53  FR  43878,  10/31/88. 

(57)  ktentification  and  Listing  of  Hazardous  Waste;  Removal  of  Strontium  Sulfide 
from  the  List  of  Hazardous  Wastes,  53  FR438b1,  10/31/88. 

(58)  Standards  for  Generators  of  Hazardous  Waste;  53  FR  45089-45093  09/08/83 

(59)  Hazardous  Waste  Miscellaneous  Units;  Standards  Applicable  to  Owners  and 
Operators,  54  Fft6l5,  01/09/89. 

(60)  Amendment  to  Requirements  for  Hazardous  Waste  Incinerator  Pennits  54  FR 
4286.  01/30/89.  «,  ^  rn 

(61)  Changes  to  Interim  Status  Facilities  for  Hazardous  Waste  ManagerT>ent  Per- 
mits; Procedures  for  Post-Closure  Permitting,  54  FR  9596,  03/07/89. 

Section  VIII:  HSWA  Ouster  I 


AG  Statement.  MOU,  MOA. 
708.02(1),  707.02(k). 

110.01(a),   110.0l(b)(1ll).  401.03(b)  (ll)a  through  c 
507.02(a)   (1)   &   (2),   708.02(d),   705.01(b)  «6)»(13)" 
708.02(1).        708.03(d)(2).        707.02(bj 
705.02(b)    (6)&(13).   707.02(i).   707.02(k) 
353.13(a).       353.13(h).      353  02ra)(7) 


405.02(b).  406.02(b).  (b)(5),  40602(d) 


708.02(k), 

707.02(d) 

707.03(b) 

353.02(f). 
402.04,  402.05, 

(1H3). 
110.03(a)(4). 

707.03(c). 


40^03.  805.01(a).  803.03ia)(1)a. 
353.13(a)4(g). 

IV 
708.02(j),  353.1 3(a)&(g). 

402.04.(a)(2),  402.05(a)(2). 
708.02(1),  707.02(k). 

1l0.0l(b)(65)&(72).  353.09(a)  and  353.10(b).  /08.02(d) 
705.01(b)(6).  708.02(j),  708.02(k),  708  02<l) 
708.03(d)(8),  353.13(a),  353.13(h). 

402.04,  402.05.  405.02(b),  406.02(b)t6).  406  02(d)  (1)- 
(3). 

V 


110.0l(b)(12l).  40l.03(b)(l5). 

1 10.01  (b)(28)&(127),   708.02(k).   708.03(d)(2).  7J7.02ui 

7O7.O30).  110.-0l(b)(33)&(129). 
401.03(b)(6),  (b)(6)a-f.  402.07(e).  402.01(b). 

708.02(i).  708.02(k),  707.02(j).  353.28(h).  nO  01(a) 
35326(b).  RSA  147-A:4,lV-a,  353.30.  362  2.:{d) 
353.27(b),  353.05(b)&{c). 

708.02(j). 

402.05.402.01(b) 

402.04(b).  402.05(b),  405.02(b)(5).  i06.O2{(i)i't-i3). 

510.01,510.03. 
353.13(a). 

353.05(b). 

RSA  147-A:4,  I  &  VI,  353.04,  353  iS  2S2i-,-. 
353.02(a)(7).  353.02(f). 


SRI  Existing  and  newly  regulated  surface  impoundments.  HSWA  3006(D  (1)4(6) 

SR2  Variance  under  §3005  (j)  (2)-(9)  and  (13),  HSWA  §3005(j)  (2)-(9)  

CP  Hazardous  and  Used  Oil  Fuel  Criminal  Penalties.  HSWA  §3006(h).  §3008(d). 

(16)  Paint  Filter  Test,  50  FR  18370-18375,  04  30/85 

SI  Sharing  of  Information  With  the  Agency  (or  Toxic  Substances  and  Disease  Reo- 
istry.  HSWA  §3019(b).  ^^ 

(1 7)  HSWA  Codification  Rule.  50  FR  28702,  07/15/85 

17  A— Small  Quantity  Generators 

17  C—HousehoW  Waste '.'"".. 


AG  Statement. 
AG  Statement. 
AG  Statement. 

708.02(b).       705.01  (b)(6).       708.03(d)(6).       707.02(0 

707.03iO. 
AG  Statement 


See  analogues  at  «  23  taekjw. 
401.03(b)(1),  701.02(a)(3). 
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Federal  requirement 


^7  D — Waste  Minimization 


17  E— Location  Standards  (or  Salt  Domes.  Salt  Beds, 
Caves. 

17  F — Liquids  in  Landfills 

1 7  G — Dust  Suppression  

17  K— Double  Liners „„ „. 


Underground  Mines  and 


17  I— Ground- Water  Monitoring 


17  J-Cement  Kilns  

1 7  L— Corrective  Action  

17  N— Perrmt  Life  .„ ..""!"!"""! 

17  0 — Omnibus  Provision 

1 7  O— Research  &  Development  Permits  

(18)  Listing  ol  TDI.  DNT.  &  TDA  Wastes;  50  FA  42936-42943.  10/23/85 


State  authority 


(20)  Listing  o»  Spent  Solvents;  50  FR  53315-53320.  12/31/85;  amended  at  51  FR 
2702.  01/21/86. 

(21)  Listing  of  EDB  Wastes;  51  F«  5327-5331.  02/13/1986 „,. 

(22)  Listing  of  Four  Spent  Solvents;  51  FR  6537-6542.  02,'25/86  '.. 

(23)  Generators  of  100  to  1000  kg  Hazardous  Waste;  51  FR  1014&-10176  03/24/ 
86. 


(25)  Codification  Rule.  Technical  Correction;  51  FR  19176-19177.  05/28/86  

(32)  Standards  for  Generators— Waste  Minimization  Certifications;  51  FR  35190- 
35194.  10/01/86. 

(33)  Listing  EDBC  51;  Fff  37725-37729.  10/24/86  

Section  IX:  HSWA  II 

(42)  Exception  Reporting  for  Small  Quantity  Generators  of  Hazardous  Waste  52 
FR  35894-35899.  09/23/87. 

(44)  HSWA  Codification  Rule  2;  52  Ff?  45788-45799.  12/01/87  

44  A— Pennit  Application  Requrement  Regarding  Corrective  Action  J. 

44  fr-Corrective  Action  Beyond  the  Facility  Boundary  „.;.^^ "". 

44  C — Corrective  Action  for  Injection  Wells 

44  0 — Permit  Modification  „ „ .1."."!!!..".™.."."!!!!!!!!!!! 

44  E — Permit  as  a  Shield  Provision "".."""!"."!.."." 

*<  F— Permit  Conditions  to  Protect  Human  Health  and  the  Environnwnt 

(47)  Identification  and  Listing  ol  Hazardous  Wabie:  TechnicaJ  Correction;  53  FR 
27162-27163,  07/19/88. 

(52)  Hazardous  Waste  Management  System;  Standards  for  Hazardous  Waste  Stor- 
age and  Treatment  Tank  Systems.  53  FR  34079.  09/02/88. 


512.03(d)(6).  51203(d)(7).  510.03,  510.01(a).  701.01(a). 

705.01  (b)(14).356.26(b).        110.01(b)(40).        353.02. 

353.02(c). 
353.09(d)  14.  708.02(g). 

708.03(d)(6)  IBR.  707.03(0.  NEED  rS  353.13(h). 

805.01  (d)&(e). 

708.03(d)(3).       708.03(d)(6).       707.03(c).       707.03(d). 

707.03(0. 
708.02(j).      702.10(a)(2).      708.03(d)(3),     708.03(d)(4). 

708.03(d)(6). 
804.02(c),  402.03,  806.05(0 
708.02(j).  353.03 
353.27.  353.28(a).  353.24(d). 
353.26(b). 

351.04.  353.12(a)&(b).  353.05(d). 
402.07,       402.05.       401.04.       402.01(b).       405.02(b) 

406.02(b)(5).  406.02(d)(1)H3). 
402.06. 

402.07.  401.04,  402.01(b). 

402.06,  402.05.  401.04.  402.01(b).  405.02(b) 
406.02(b)(5).  406.02(d)(1)-(3).  803.03(b)(4)(a). 

401.01(a).  503.01.  501.02.  501.01  503.03(a).  (b),  (c). 
503.01  (b)&(a),  508.01.  511.01(b).  404.01(c).  402.05 
505.03(e)(3).  (e)(3)(a).  (e)(3)(b).  (e)(3)(c).  507.02(a). 
(a)(3).  351.05(d).  353.02(a)(3). 

707.03(0. 

510.03. 

402.07,  401.04.  402.02(b). 
511.01(d).  509-512. 


353.13(a)&(g). 

708.02G). 

701 .03  (NH  doesnl  permit  Injection  Wells). 

353.28(a). 

353.06(a). 

353.26(b),  353.13(i). 

503.01  (b).  503.02(b).  508.01 . 

1 10.01(b).  708.02(k).  708.03(d).  707.02(j).  707.030). 


Status  of  Federal  Permits 

EPA  will  suspend  the  further  issuance 
of  RCRA  and  HSWA  permits  in  the  State 
of  New  Hampshire  for  those  provisions 
for  which  the  State  receives  final 
authorization  on  the  effective  date  of 
this  authorization. 

EPA  will  retain  lead  responsibility  for 
the  issuance,  administration,  and 
enforcement  of  those  HSWA  provisions 
in  the  State  of  New  Hampshire  for 
which  the  State  does  not  receive 
authorization.  EPA  will  administer  and 
enforce  any  RCRy^.  and  HSWA  permits, 
or  portions  of  permits,  it  has  issued  in 
New  Hampshire  until  the  State,  after 
receiving  authorization  for  those 
provisions,  issues  permits  for  these 
facilities  which  arc  equivalent  to  the 
Federal  permits,  or  until  the  State 
incorporates  the  forms  and  conditions  of 
the  Federal  permits  into  the  State  RCRA 


permits  in  accordance  with  its 
authorized  program.  If  the  State  assumes 
responsibility  for  the  administration  of 
federally  issued  permits  under  its 
authorized  program,  the  federally  issued 
permits  will  continue  in  effect  until 
their  expiration.  EPA  will  then  seek  to 
terminate  Federal  permits  through 
agreements  with  permittees.  Further. 
EPA  will  transfer  copies  of  any  pending 
permit  applications,  completed  permits. 
or  pertinent  file  information  to  the  State 
within  thirty  (30)  days  of  the  effective 
date  of  this  authorization. 

The  State  of  New  Hampshire  will 
assume  lead  responsibility  for  issuing 
permits  in  the  State  for  those  program 
areas  authorized  today.  The  State  will 
review  all  State  issued  permits,  and 
modify  or  reissue  these  permits  as 
necessary  to  require  compliance  with  its 
approved  program. 


Indian  Lands 

New  Hampshire  is  not  seeking 
authority  over  Indian  lands  since  there 
are  no  federally  recognized  Indian  lands 
in  the  State  at  this  time. 

C.  Decision 

I  conclude  that  New  Hampshire's 
final  application  for  program  revision 
meets  all  of  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly.  New  Hampshire  is  granted 
final  authorization  to  operate  its 
hazardous  waste  program  as  revised. 

New  Hampshire  now  has 
responsibility  for  permitting  treatment, 
storage,  and  disposal  facilities  within  its 
jurisdiction  and  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the  HSWA. 
New  Hampshire  also  has  primary  RCRA 


enforcement  responsibility  in  the  State 
imder  its  authorized  program,  although 
EPA  retains  the  right  to  conduct 
inspections  under  section  3007  of 
RCRA,  and  to  take  enforcement  actions 
under  sections  3008,  3013  and  7003  of 
RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  4  U.S.C. 
605(b).  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  New  Hampshire's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities.  This  rule,  therefore,  does  not 
require  a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business, 
information,  Hazardous  materials 
transportation.  Hazardous  waste.  Indian 
lands.  Intergovernmental  relations. 
Penalties.  Reporting  and  recordkeeping 
requirements,  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a),  6926,  6974(b)). 

Dated:  September  30,  1994. 
|ohn  P.  DeVillars, 
Regional  Administrator,  Region  I. 
(FR  Doc.  94-27542  Filed  11-10-94;  8:45  ami 
BILUNG  CODE  tStOSO-P 


40  CFR  Part  271 
[FRL-5101-31 

Alat)ama;  Final  Authorization  of 
Revisions  to  State  Hazardous  Waste 
Management  Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Immediate  final  rule. 

SUMMARY:  Alabama  has  applied  for  final 
authorization  of  revisions  to  its 
hazardous  waste  program  under  the 
Resource  Conservation  euid  Recovery 
Act  (RCRA).  Alabama's  revisions  consist 
of  the  provisions  contained  in  RCRA 


Cluster  II,  Checklist  59  in  Non-HSWA 
Cluster  V,  and  Checklist  70  in  Non- 
HSWA  Cluster  VI.  These  requirements 
are  listed  in  Section  B  of  this  notice. 
The  Environmental  Protection  Agency 
(EPA)  has  reviewed  Alabama's 
application  and  has  made  a  decision, 
subject  to  public  review  and  comment, 
that  Alabama's  hazardous  waste 
program  revisions  satisfy  all  of  the 
requirements  necessary  to  qualify  for 
final  authorization.  Thus,  EPA  intends 
to  approve  Alabama's  hazardous  waste 
program  revisions.  Alabama's 
application  for  program  revisions  is 
available  for  public  review  and 
comment. 

DATES:  Final  authorization  for 
Alabama's  program  revisions  shall  be 
effective  January  13, 1995  unless  EPA 
publishes  a  prior  Federal  Register 
action  withdrawing  this  immediate  final 
rule.  All  comments  on  Alabama's 
program  revision  application  must  be 
received  by  the  close  of  business, 
December  14, 1994. 
ADDRESSES:  Copies  of  Alabama's 
program  revision  application  are 
available  during  8  a.m.  to  4:30  p.m.  at 
the  following  addresses  for  inspection 
and  copying:  Alabama  EJepartment  of 
Environmental  Management,  1751 
Congressman  W.L.  Dickinson  Drive, 
Montgomery,  Alabama  36130;  (205) 
271-7737;  U.S.  EPA.  Region  IV,  Library. 
345  Courtland  Street  NE.,  Atlanta. 
Georgia  30365;  (404)  347-2416.  Written 
comments  should  be  sent  to  Al  Hanke 
at  the  address  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Hanke,  Chief,  State  Programs  Section, 
Waste  Programs  Branch,  Waste 
Management  Division,  U.S. 
Environmental  Protection  Agency,  345 
Courtland  Street  NE.,  Atlanta,  Georgia 
30365;  (404)  347-2234. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

States  with  final  authorization  under 
Section  3006(b)  of  the  Resource 
Conservation  and  Recovery  Act 
(•'RCRA'  or  "the  Act"),  42  U.S.C. 
6926(b),  have  a  continuing^ obligation  to 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
hazardous  waste  program. 

In  addition,  as  an  interim  measure, 
the  Hazardous  and  SoUd  Waste 
Amendments  of  1984  (Pub.  L.  98-616, 
November  8. 1984.  hereinafter 
"HSWA")  allow  States  to  revise  their 
programs  to  become  sul>stantially 
equivalent  instead  of  equivalent  to 
RCRA  requirements  promulgated  under 
HSWA  authority.  States  exercising  the 
latter  option  receive  "interim 


authorization"  for  the  HSWA 
requirements  under  Section  3006(g)  of 
RCRA,  42  U.S.C.  6926(g),  and  later 
apply  for  final  authorization  for  the 
HSWA  requirements.  Revisions  to  State 
hazardous  waste  programs  are  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  State  program  revisions  are 
necessitated  by  changes  to  EPA's 
regulations  in  40  CFR  Parts  260-268  and 
124  and  270. 

B.  Alabama 

Alabama  initially  received  final 
authorization  for  its  base  RCRA  program 
effective  on  December  22, 1987. 
Alabama  received  authorization  for 
revisions  to  its  program  on  January  28, 
1992,  July  12, 1992,  December  21, 1992. 
May  17, 1993,  November  23,  1993,  and 
April  4, 1994.  On  June  25. 1993, 
Alabama  submitted  a  program  revision 
application  for  additional  program 
approvals.  Today,  Alabama  is  seeking 
approval  of  its  program  revisions  in 
accordance  with  40  CFR  271.21(b)(3). 

EPA  has  reviewed  Alabama's 
application  and  has  made  an  immediate 
final  decision  that  Alabama's  hazardous 
waste  program  revisions  satisfy  all  of 
the  requirements  necessary  to  qualify 
for  final  authorization.  Consequently, 
EPA  intends  to  grant  final  authorization 
for  the  additional  program 
modifications  to  Alabama.  The  public 
may  submit  written  comments  on  EPA's 
immediate  final  decision  up  until 
December  14, 1994. 

Copies  of  Alabama's  application  for 
these  program  revisions  are  available  for 
inspection  and  copjang  at  the  locations 
indicated  in  the  ADDRESSES  section  of 
this  notice.  Approval  of  Alabama's 
program  revisions  shall  become 
effective  January  13, 1994,  unless  an 
adverse  comment  pertaining  to  the 
State's  revisions  discussed  in  this  notice 
is  received  by  the  end  of  the  comment 
period. 

If  an  adverse  comment  is  received 
EPA  will  publish  either:  (1)  A 
withdrawal  of  the  immediate  final 
decision  or  (2)  a  notice  containing  a 
response  to  comments  which  either 
affirms  that  the  immediate  final 
decision  takes  effect  or  reverses  the 
decision. 

EPA  shall  administer  any  RCRA 
hazardous  waste  permits,  or  portions  of 
permits  that  contain  conditions  based 
upon  the  Federal  program  provisions  for 
which  the  State  is  applying  for 
authorization  and  whidi  were  issued  by 
EPA  prior  to  the  effective  date  of  this 
authorization.  EPA  will  suspend 
issuance  of  any  further  permits  under 
the  provisions  for  which  the  State  is 
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(wing  authorized  on  the  effective  date  of 
this  authorization.  Alabama  is  today 
.sfH^kiiig  authority  to  adniinistor  the 


foliowing  Fe<lerai  requirements 
proniulgatod  on  lunc  1. 1991-lune  30, 
1^»2.  for  KCRA  Cluster  11. 


FR  reference 

FR  promulgation  date 

State  aultKxity 

Checklist  59-  Hazard- 

54  FR  615      

1/9/89 

335-14-a-.02(5)(b)5.t)(l3) 

ous  Waste  Mis- 

cellaneous Units. 

Checkist  70:  Various 

48  FR  14146.  48  FR 

4/1/83.6/30/83.7/26 

335-14-6-.68(1).(2).(3).(5),{7) 

FR  Listings  Ctvinges 

30113;  53  FR  28118. 

88:9/26/88;  1M/89 

to  Part  124  Not  Ac- 

53 FR  37396.  53  FR 

• 

counted  tor  t>y 

246. 

Present  Ctiecklists. 

Ctwcklist  95:  l^nd  Dis- 

56 FR41164   

8'I9'91  

335-14-2-.0l(3)(c)2.(iil(1II).     335-14-2-01  (4)(a)11:     335-14-9- 

posal  Restrictions  tor 

.04(2)(3) 

Etectne  Arc  Furnace 

Dust(K061). 

Ctieckhst  97:  Exports 
of  Hazardous  Waste; 

56  FR  43704     

94/91  

335-1 4-3-.05(4)(b);  335-1 4-3- .05(7)(t» 

Technical  Correction 

Checklist  99  Arr^nd- 

56  FR  66365 

12'23/91   

335_14_1_02(i)  335-14-6- 06(2)(a>3  335-1 4-6- 06(2)(a)3(i-vl 

ments  to  Intenm  Sta- 

* 

tus  Standards  for 

- 

OoMrPgradient 

Groundwater  Morv 

itoring  Well  Locations. 

Checklist  100:  Liners 

57  FR  3462   

l/29.'92 

335-14-14-l-.02(l).            335-14-5-.02(6)(b)4.            335-14-5- 

and  Leak  Detection 

.05(10)(a){b)(c){d);      335-1 4-5- .05(4)(b)6:      335-14-&-.ii{2)(c); 

Systems  tor  Hazard- 

335-14-5-.ii(2)(c)l.(iHI)(ll);   335-14-5-.ii(2)(C)1.(ii).    335-14-5- 

ous  Waste  Land  Dis- 

.ii(2)(c)2.3.4;           335-1 4-5-.  1  l(2)(d)(0(gHi);            335-14-5- 

posal  Units. 

.11{3)(a)(b);  335-1 4-5-.  ll(4)(a)(b)(c);  335-14-5-.11(7)(d)1.2.3; 
335-1 4-5-.  11(9){b)2.3&4;  335-14-5-.12(2)(c);  335-14-5- 
.12(2){c)1.(i)(l):  335-1 4-5-.  12{2)(c)1.(i)(l)(ll):  335-14-5- 
.12(2)(c)1.(ii):  335-14-5-.12(2Mc)2.3.4.5:  335-1 4-5-.  12(2)(d). 
335-1 4-5-.  12(2){d)  1.2;  335-1 4-5-.  12(2)(e)(f){gHk);  335-14- 
5-.12(3)(a)(b);  335-l4-5-.12(4)(a)(b)(b)1-6;  335-14-5- 
.12(4)(c);  335-14-5- 12{4)(c)1.(iHi");  335-14-5-.12(4)(c)2; 
335-1 4-5-.  12(5)(c);  335-14-5-.14(2)(b)(b)l.(i);  335-14-5- 
.14(2)(b)1.(i){l)(ll);           335-1 4-5-.14(2)(b)2.3;           335-14-5- 

.14(2)(b)3(i-v);  335-1 4-6-.14(2)(c>4,5;  33fi-14-5-.14{3)(a)(b); 
33&-14-5-.14(4)(c)1.2.3;  335-14-5-.14(5)(a)(b)(c);  335-14-5- 
.14(11)(b)3;  335-14-5-.14(11)(b)4-6;  ,33.S-14-6-.02(6)(b)4. 
335-14-6-.02(l0)(a)(bMc)(d);  335-1 4-6-.05(4)(b)6;  335-14-6- 
.11(2)(a)(cHf)(g);  335-1 4-6-.  1l(3WaWb^'r»;  335-14-6- 
.11(7)(b)1-3;             335-1 4-6-.  V,(9)(b)2.3,4;             335-14-6- 

, 

.12(5)(6)(a)(b)(c);  335-14-6- 12(1 0)(a)a))(c);  335-14-6-.12{11): 

335-14-6-.14(2)(a)(c>((-i);  335-14-6-.14(3)(a)(b)(C);  335-14- 
6-.14(2)(i):  33&-1 4-6-1 4(4 )(a){b)(c);  335-14-6-.14(3)(a)(b)(c); 
335-14-6-.14(5)(a)(b)(c);  335^l4-6-.14(11)(b)2;  335-14-6- 
.14(11)(b)3-5;  335-1 4-8-01  {4)(a):  33S-14-8-.02(8)(b):  335- 
14-8-.02(8)(b)2-7;  335-14-8-.02(8Mc);  3.'V>-14-8-.02{9)(c); 
335-1 4-8-.02(9)(c)1(i-v);  335-1 4-8-.02(9)(d):  335-14-8- 
.02(12)(b):  335-14-8-.02(12)(b)1(»-v);  335-14-8-.02(12)(d). 

Checklist  102:  Second 

57  FR  8086  ...„ 

3'6'92 

335-1 4-5-.02(4)(a);  335-14-9-01(3):  335-14-9-.04{2)(3). 

Correction  to  the 

Third  Ttwd  Land  Dis- 

, 

posal  Requirements. 

Checklist  103:  Hazard- 

57 FR  20766  

5'15/92 

335-1 4-9-.e3(6). 

ous  Debris  Case-t>y- 

Case  Capacity  Van- 

ance. 

Checklut  104:  Oil  Filler 

57  FR  21624  

52a'92 

335-1 4-2-.01(4)(b)  13;  335-1 4-2-01  (4)(b)1 4. 

ExckjsKXi. 

Checklist  106:  Recy- 

57 FR  27880  

622'92 

336-14-2-.01  (4i(a)10. 

cled  Coke  By-Prod- 

uct  Exclusion. 

Checkhst  106;  Lead- 

57  FR  28628  

6?6/92 

335-1 4-9-.03(6) 

bearing  HazanJous 

Matenals  Case-t)y- 

Case  Capacity  Vari- 

ance. 

Alabama  is  not  authorized  to  operate 
the  Federal  program  on  Indian  Lands. 
This  authority  remains  with  EPA  imless 
provided  otherwise  in  a  future  statute  or 
regulation. 

C.  Decision 

I  conclude  that  Alabama's  application 
for  these  program  revisions  meet  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Alabama  is  granted  final 
authorization  to  operate  its  ha^rdous 
waste  program  as  revised.  Alabama  now 
has  responsibility  for  permitting 
treatment,  storage,  and  disposal 
facilities  within  its  borders  and  carrying 
out  other  aspects  of  the  RCRA  program, 
subject  to  the  limitations  of  its  program 
revision  application  and  previously 
approved  authorities.  Alabama  also  has 
primary  enforcement  responsibilities, 
although  EPA  retains  the  right  to 
conduct  inspections  under  section  3007 
of  RCRA  and  to  take  enforcement 
actions  under  sections  3008,  3013,  and 
7003  of  RCRA. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.C. 
605(b),  I  hereby  certify  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
authorization  effectively  suspends  the 
applicability  of  certain  Federal 
regulations  in  favor  of  Alabama's 
program,  thereby  eliminating 
duplicative  requirements  for  handlers  of 
hazardous  waste  in  the  State.  It  does  not 
impose  any  new  burdens  on  small 
entities. 

This  rule,  therefore,  does  not  require 
a  regulatory  flexibility  analysis. 

List  of  Subjects  in  40  CFR  Part  271 

Administrative  practice  and 
procedure,  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste,  Indian 
lands.  Intergovernmental  relations. 
Penalties,  Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002(a),  3006,  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  (42  U.S.C.  6912(a).  G926,  6974(b)). 


Dated:  October  26. 1994. 
Patrick  M.  Tobin, 
Acting  Regional  Administrator. 
[FR  Doc.  94-27540  Filed  11-10-94;  8:45  am) 
BILUNG  COOE  SS<0-S(M> 


40  CFR  Part  300 
[FRL-5104-9] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Allied 

Plating  site  from  the  National  Priorities 

List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Allied  Plating  site,  located  in 
Portland,  Oregon  from  the  National 
Priorities  List  (NPL).  The  NPL  is 
appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  (CERCLA).  EPA  ana 
the  State  of  Oregon  have  determined 
that  no  further  cleanup  imder  CERCLA 
is  appropriate  and  that  the  selected 
remedy  has  been  protective  of  public 
health,  welfare,  and  the  environment. 
EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rochlin,  Site  Manager,  U.S. 
Environmental  Protection  Agency, 
Region  10,  1200  6th  Avenue,  HW-113, 
Seattle,  WA  98101,  (206)  553-2106. 
SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Allied 
Plating,  Portland,  Oregon. 

A  notice  of  intent  to  delete  for  this 
site  was  published  Septemlier  2,  1994, 
(59  FR  45675).  The  closing  date  for 
comments  on  the  notice  of  intent  to 
delete  was  October  3, 1994.  EPA 
received  no  comments. 

EPA  identifies  sites  which  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund-financed  remedial 
actions.  Any  site  deleted  from  the  NPL 
remains  eligible  for  Fund-financed 
remedial  actions  in  the  unlikely  event 
that  conditions  at  the  site  warrant  such 
action.  Section  300.425  of  the  NCP 
provides  that  Fund-financed  actions 
may  be  taken  at  sites  deleted  from  the 
NPL.  Deletion  of  a  site  from  the  NPL 


does  not  affect  responsible  party 
liability  or  impede  Agency  efforts  to 
recover  costs  associated  with  response 
efforts. 

List  of  Subjects  in  40  CFR  Fart  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  October  26. 1994. 

Charles  Find  ley. 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  10. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  30&-[AMENOED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9601-9657;  33  U.S.C. 
1321(c)(2);  E.O.  12777,  56  FR  54757,  3  CFR 
1991  Comp..  p.  351;  E.O.  12580.  52  FR  2923 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site  for 
"Allied  Plating,  Portland,  Oregon". 

|FR  Doc.  94-28026  Filed  11-10-94;  8:45  am) 
BILUNG  COOE  6S6O-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AK-932-1 430-01;  AA-6665] 

43  CFR  Public  Land  Order  7102 

Withdrawal  of  Public  Lands  for  False 
Pass  Village  Selection;  Alaska 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  vdthdraws 
9,985.08  acres  of  public  lands  located 
within  the  Alaska  Maritime  National 
Wildlife  Refuge,  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  pursuant  to  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act.  This  action  also  reser\  es 
the  lands  for  selection  by  the  Isanotski 
Corporation  (formerly  the  False  Pass 
Corporation),  the  village  corporation  for 
False  Pass.  This  withdrawal  is  for  a 
period  of  120  days;  however,  any  lands 
selected  shall  remain  withdrawn  by  the 
order  until  they  are  conveyed.  Any 
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l<inds  described  herein  that  are  not 
se!et;ted  by  the  corporation  will  remain 
withdrawn  as  part  of  the  Alaska 
Maritime  National  Wildlife  Refuge, 
pursuant  to  the  Alaska  National  Interest 
Lands  Conservation  Act,  and  will  be 
subject  to  the  terms  and  conditions  of 
any  other  withdrawal  of  record. 
EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
A.  Wolf,  BLM  Alaska  State  Office,  222 
VV.  7th  Avenue,  No.  13,  Anchorage, 
Alaska  99513-7599,  907-271-5477. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
22(j)(2)  of  the  Alaska  Native  Claims 
Settlement  Act,  43  U.S.C.  1621(j)(2) 
(1988).  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands 
located  within  the  Alaska  Maritime 
National  Wildlife  Refuge,  are  hereby 
withdrawn  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  mining  and  mineral 
leasing  laws,  and  are  hereby  reserved  for 
selection  under  Section  12  of  the  Alaska 
Native  Claims  Settlement  Act,  43  U.S.C. 
161 1  (1988),  by  the  Isanotski 
Corporation,  the  village  corporation  for 
False  Pass: 

Seward  Meridian 

T.  f.2S..R.  94W.. 

5mn:<i.  4  to  9.  inclusive, 
r.  B:»  S..  R.  93  W.. 

Sees.  9, 10.  15.  and  16. 
T.  00  S..  R.  93  W.. 

S«c.  3t. 
T.  60  S..  R.  94  W.. 

Sees.  14  to  18.  inclusive. 

The  areas  descrit>ed  aggn-}{atc  a  total  of 
0.985  0«  acres. 

2.  Prior  to  conveyance  of  any  of  lh<' 
Ifinds  withdrawn  by  this  order,  the 
lands  shall  be  subject  to  administration 
by  the  Secretary  of  the  Interior  under 
applicable  laws  and  regulations,  and  his 
authority  to  make  contracts  and  to  grant 
leases,  permits,  rights-of-way,  or 
easements  shall  not  be  impaired  by  this 
withdrawal. 

;«.  This  order  constitutes  final 
withdrawal  action  by  the  Secretary  of 
the  interior  under  Section  22(j)(2)  of  the 
Alaska  Native  Claims  Settlement  Act,  43 
U.S.C.  1621(j)(2)  (1988).  to  make  lands 
available  for  selection  by  the  I.sanotski 
Corporation,  to  fulfill  the  entitlement  of 
the  village  for  False  Pass  under  Section 
12  and  Section  14(a)  of  the  Alaska 
Native  Claims  Settlement  Act.  43  U.S.C:. 
1511  and  1613  (1988). 

4.  This  withdrawal  will  terminate  120 
days  from  the  effective  date  of  this 
order:  provided,  any  lands  selected  shall 
n>niain  withdrawn  pursuant  to  this 
order  until  they  are  conveyed.  Any 
l.iruls  described  in  this  order  not 


selected  by  the  corporation  shall  remain 
withdrawn  as  part  of  the  Alaska 
Maritime  National  Wildlife  Refuge, 
pursuant  to  Sections  303(1)  and  304(c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  16  U.S.C.  668(dd) 
(1988):  and  will  be  subject  to  the  terms 
and  conditions  of  any  other  withdrawal 
of  record. 

5.  It  has  been  determined  that  this 
action  is  not  expected  to  have  any 
significant  effect  on  subsistence  uses 
and  needs  pursuant  to  Section  810(c)  of 
the  Alaska  National  Interest  Lands 
Conservation  Act,  16  U.S.C  3120(c) 
(1988).  and  this  action  is  exempted  from 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C  4321  (1988),  by 
Section  910  of  the  Alaska  National 
Interest  Lands  Conservation  Act,  43 
U.S.C  1638  (1938). 

Dated:  October  28. 1994 
Bob  Armstrong, 

Assistant  Sfcretary  of  the  Interior. 

|FR  Doc  94-27944  Filed  11-10-94:  8:45  ami 

BN.UNQ  CODE  4310->>A-P 

[OR-943-1 430-01;  GP4-242;  OR-492181 

43  CFR  Public  Land  Order  7103 

Wittidrawal  of  Public  Lands  for  the 
Crooks  Creek  Fisheries  and  Un)estone 
Caves;  Oregon 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  withdraws  758.46 
acres  of  Revested  Oregon  and  California 
Railroad  Grant  Lands  from  surface  entry 
and  mining  for  a  period  of  20  years  for 
the  Bureau  of  Land  Management  to 
protect  the  Crooks  Creek  Fisheries  and 
limestone  caves  located  in  Josephine 
County.  The  lands  have  been  and 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  November  14,  1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Kauffman,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland.  Oregon  97208-2965.  503-280- 
7162. 

By  virtue  of  the  authority  vested  in 
the  Setiretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C  - 
1714  (1988),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  public  lands  are 
hereby  withdrawn  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  United  States 
mining  laws  (30  U.S.C.  Ch.  2  (1988)). 
but  not  from  leasing  under  the  mineral 
leasing  laws,  to  protect  the  significant 
scenic,  wildlife,  fisheries,  and 


recreational  values  in  the  Crooks  Creek 
Fisheries  and  four  limestone  caves: 

Willamette  Meridian 

Rewstf:d  Oregon  and  California  Railroad 
CraiU  Lands 

T.  37  S.,  R.  6  W.. 

Sec.  31.  lots  1  and  2. 
T.  37  S..  R.  7  W.. 

Sec.  36,  lote'l  to  7.  inclusive,  W'/iNEV,. 
NW'A.  N'/iSWV«.  and  NW'ASEV*. 
T.  39  S.,  R.  8  W., 

Sec.  11,SEV4SEV4. 

The  areas  duscril>ed  aggregate  758.46  acres 
in  Josephine  County. 

2.  The  withdrawal  made  by  this  order 
does  not  alter  the  applicability  of  those 
public  land  laws  governing  the  use  of 
the  lands  under  lease,  license,  or  permit, 
or  governing  the  disposal  of  their 
mineral  or  vegetative  resources  other 
than  under  the  mining  laws. 

.3.  This  withdrawal  will  expire  20 
years  frtim  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
pursuant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C  1714(f)  (1988).  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  October  2H.  1994. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 

(FR  Doc.  94-27945  Filed  11^10-94;  8:4.'j  ain| 

BiLUNQ  CODE  4310~U-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MM  Docket  No.  93-183;  RM-8276,  RM- 
8337,  RM-B338] 

Radio  Broadcasting  Services;  Shelley 
and  Sun  Valley,  ID 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
298C  to  Sun  Valley.  Idaho,  as  that 
community's  third  local  FM  service,  at 
the  request  of  Sun  Valley  Fine  Arts 
Broadcasting.  In  addition,  it  allots 
Channel  300C  to  Shelley,  Idaho,  as  that 
community's  first  local  FM  transmission 
service,  at  the  request  of  Native 
Broadcasters  of  Idaho.  See  58  FR  381 1 1 . 
July  15,  1993.  Channel  298C  can  be 
allotted  to  Sun  Valley  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction  at  coordinates  43—41—48  and 
114-21-00.  Channel  300C  can  be 


allotted  to  Shelley  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  53  kilometers  (32.9  miles) 
north  at  coordinates  43-51-09  and  112- 
03-09.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  December  23, 1994.  The 
window  period  for  filing  applications 
for  Channel  300C  at  Shelley,  Idaho,  and 
Channel  298C  at  Sun  Valley.  Idaho,  will 
be  open  on  December  23, 1994,  and 
close  on  Januar\'  23, 1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Walls,  Mass  Media  Bureau. 
(202) 634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  93-183, 
adopted  November  1, 1994,  and  released 
November  8, 1994.  The  full  text  of  this 
Cjjmmission  decision  is  available  for 
inspection  and  copying  during  nornial 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  bitemational  Transcription 
Service,  bic.,  (202)  857-3800, 1919  M 
Street  NW.,  Room  246.  or  2100  M  Street 
NW..  Suite  140.  Washington.  DC  20037. 

Li!4  of  Subjects  in  47  CFR  Part  73 
Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154,  303. 


§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Shelley,  Channel  300C,  and  by 
adding  Channel  298C  at  Sun  Valley. 

Federal  Comniunications  Commission. 
John  A.  Karousos, 

Acting  Chief.  Allocations  Branch.  Policy  and 
Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-27997  Filed  11-10-94;  8.45  amj 

BILUNG  CODE  6712-01-M 


47  CFR  Part  73 

(MM  Docket  No.  93-243;  RM-8314  and  RM- 
8379] 

Radio  Broadcasting  Services;  Bagley 
and  Park  Rapids.  MN 

AGENCY:  Federal  Communications 

Commission.' 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
223A  to  Park  Rapids,  Minnesota,  in 
response  to  a  petition  filed  by  Roger 
Paskvan.  See  58  FR  48819,  September 
20, 1993.  The  coordinates  for  Channel 
223A.  without  a  site  restriction,  are  46- 
55-^20  and  95-03-30.  In  response  to  a 
counterproposal  filed  by  Edward  P. 
DeLaHunt  we  shall  allot  Channel  224C3 
to  Bagley,  Minnesota,  without  a  site 
restriction.  The  coordinates  for  Channel 
244C3  are  47-31-18  and  9S-23-53. 
Canadian  concurrence  has  been 
obtained  for  both  allotments.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  December  23, 1994. 

The  window  period  for  filing 
applications  for  Channel  223A  at  Park 
Rapids,  Minnesota,  and  Channel  244C3 
at  Bagl^'.  Miimesota,  will  open  on 
December  23, 1994,  and  close  on 
January  2.T,  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 


Kathleen  Sdieuerle,  Mass  Media 
Bureau,  (202)  634-6530. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  KLM  Docket  No.  93-243, 
adopted  November  1. 1994,  and  releastul 
November  8, 1994.  The  full  text  of  this 
Commission  decision  is  available /or 
inspection  and  cop>'ing  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (room  239),  1919  M 
Street  NW.,  Washington,  IX:.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Serxaces,  Inc.,  2100  M 
Street  NW..  suite  140.  Washington,  DC 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1 .  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  l'  S  C  154.  303. 

§73.202    (Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Channel  223A  at 
Park  Rapids. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Bagley,  Channel 
244C3. 

Federal  Conununications  Commission. 

John  A.  Karousos. 

Acting  Chief.  Allocations  Branch,  Pol  icy  and 

Rules  Division,  Mass  Media  Bureau. 

IFR  Doc.  94-27998  Filed  11-10-94;  8  45  ami 

BU.UNC  CODE  (712-01-M 


UMI 


56412 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Proposed  Rules  56413 


Proposed  Rules 


Federal  Register 
Vol.  59.  No.  218 

Monday,  November  14,  1994 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  o(  the  proposed 
issuance  of  rules  and  regulation.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  maktrtg  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  319 
[Dociwt  No.  93-028-4] 

Grapefruit  and  Mangoes  From  Mexico; 
Addition  of  Treatment 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACnOM:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  allow  the 
use  of  high-temperature  forced  air 
treatments  for  grapefruit  and  mangoes 
imported  from  Mexico.  The  treatments 
would  be  included  in  the  Plant 
Protection  and  Quarantine  Treatment 
Manual,  which  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations.  We  are  also  proposing  to 
make  several  nonsubstantive  changes  to 
clarify  the  fruits  and  vegetables 
regulations. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
December  14, 1994. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to  Chief, 
Regulatory  Analysis  and  Development, 
PPD.  APHIS.  USDA.  P.O.  Drawer  810. 
Riverdale,  MD  20738.  Please  state  that 
your  comments  refer  to  Docket  No.  93- 
028-4.  Comments  received  may  be 
inspected  at  USDA.  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW..  Washington,  DC.  between 

8  a.m.  and  4:30  p.m..  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  comments  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the 
comment  reading  room. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frank  Cooper.  Senior  Operations 
Officer,  Plant  Protection  and 
Quarantine.  APHIS.  USDA.  room  635. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  (301)  436-8295. 
or  Mr.  Victor  Harabin,  Senior 
Operations  Officer.  Plant  .Protection  and 


Quarantine.  APHIS.  USDA.  room  631, 
Federal  Building.  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  (301)  436-8645. 

SUPPt.EMENTARY  INFORMATION: 

Background 

The  "Plant  Protection  and  Quarantine 
Treatment  Manual"  (PPQ  Treatment 
Manual)  of  the  Animal  and  Plant  Health 
Inspection  Service  is  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  at  7  CFR  300.1.  The  PPQ 
Treatment  Manual  contains  treatment 
schedules  and  information  on 
procedures  for  applying  treatments  to 
allow  the  movement  of  articles  under 
domestic  and  foreign  plant  quarantines 
and  regulations. 

History 

In  a  direct  Hnal  rule  published  in  the 
Federal  Register  on  March  1. 1994  (59 
PR  9613-9614.  Docket  No.  93-028-2), 
we  notified  the  public  of  our  intent  to 
add  to  the  PPQ  Treatment  Manual  high- 
temperature  forced  air  treatments  for 
grapefruit  and  mangoes  from  Mexico. 
The  direct  final  rule  was  to  become 
effective  60  days  after  publication  in  the 
Federal  Register,  unless  we  received 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments.  In  response  to  the  direct 
Final  rule,  we  received  one  written 
adverse  comment  (discussed  below) 
from  a  representative  of  the  citrus 
industry.  Therefore,  in  a  document 
published  in  the  Federal  Register  on 
April  21.  1994  (59  FR  18943.  Docket  No. 
93-028-3).  we  withdrew  the  direct  final 
rule  and  stated  our  intent  to  publish  a 
proposed  rule  for  public  comment. 

Comment 

The  commenter  supported  the  use  of 
high-temperature  forced  air  treatments 
for  grapefruit  and  mangoes  from 
Mexico,  but  did  not  consider  the  size 
and  weight  sjpecifications  for  grapefruit 
to  be  all-encompassing.  In  the  direct 
final  rule,  we  stated  that  the  high- 
temperature  forced  air  treatment  could 
be  used  on  grapefruit  that  was  from  9  to 
9.5  inches  in  circumference  and  that 
weighed  from  .5  to  1  pound.  According 
to  this  commenter,  this  size  and  weight 
specification  for  grapefruit  would 
exclude  several  larger  sizes  of  grap>efruit 
that  are  shipped  to  market  for 
commercial  use.  This  was  not  our 
intent.  We  thought  we  had  included  all 
the  standard  sizes  of  grapefruit  that  are 


marketed  currently.  To  correct  this 
omission,  this  proposal  provides  for  use 
of  the  high-temperature  forced  air 
treatment  on  larger  grapefruit.  The 
treatment  is  effective  against  firuit  flies 
in  the  larger  grapefruit.  Larger  grapefruit 
will  just  take  longer  to  reach  the 
required  internal  pulp  temperature. 

Treatments 

Currently,  the  PPQ  Treatment  Manual 
provides  for  either  cold,  methyl 
bromide,  or  vapor  heat  as  treatments  for 
grapefioiit.  The  PPQ  Treatment  Manual 
provides  for  hot  water  treatment  for  all 
mangoes  and  vapor  heat  treatment  for 
Manila  mangoes  only.  We  are  proposing 
to  allow  high-temperature  forced  air 
treatments  for  both  grapefruit  and 
mangoes  that  are  imported  from  Mexico. 

The  high-temperature  forced  air 
treatments  described  below  were 
developed  by  the  Agricultural  Research 
Service  of  the  U.S.  Department  of 
Agriculture  as  effective  alternative 
treatments  against  the  Mexican  fruit  fly 
in  grapefruit  imported  from  Mexico  and 
against  the  Mexican,  West  Indian,  and 
black  fruit  flies  in  mangoes  imported 
from  Mexico.  Both  treatments  are 
administered  in  sealed  chambers.  The 
air  may  be  heated  in  the  chambers  or 
hot  air  may  be  introduced  into  the 
chambers. 

Grapefruit 

The  high-temperature  forced  air 
treatment  may  be  used  on  grapefruit  that 
measure  3.5  inches  (9  centimeters)  or 
more  in  diameter,  weigh  9.25  ounces 
(262  grams)  or  more,  and  have  an  initial 
pulp  temperature  of  77  "F  (25  "C)  or 
higher.  These  steps  must  occur  in  order: 

(1)  Place  the  grapefruit  in  a  chamber 
and  seal  the  chamber. 

(2)  Heat  air  in  chamber  to  104  *F  (40 
°C)  for  120  minutes. 

(3)  Heat  air  in  chamber  to  122  'F  (50 
°C)  for  90  minutes. 

(4)  Heat  air  in  chamber  to  126  "F  (52 
°C)  and  maintain  temperature  until  the 
grapefruit  center  reaches  118  "F  (48  "C). 

The  treatment  schedule  includes  a 
warning  that  grapefruit  larger  than  3.7 
inches  (9.5  centimeters)  in  diameter  and 
14.2  ounces  (402  grams)  in  weight  could 
suffer  cosmetic  damage  as  a  result  of 
this  treatment  because  of  longer  times 
needed  for  the  center  of  the  grapefruit 
to  reach  the  required  temperature. 


Mangoes 

The  high-temperature  forced  air 
treatment  may  be  used  on  mangoes  that 
niea.sure  3.15  inches  (8  centimeters)  to 
5.5  inches  (14  centimeters)  in  diametur 
(sizes  8  to  14)  and  weigh  1.5  pounds 
(746.5  grams)  or  less.  These  steps  must 
occur  in  order: 

(1)  Probe  at  least  three  of  the  largest 
mangoes  at  the  seed's  surface.  Insert  the 
probes  into  the  thickest  portion  of  the 
mangoes'  pulp. 

(2)  Place  the  mangoes  in  a  chamber 
and  seal  the  chamber. 

(3)  Record  temperatures  at  least  once 
every  2  minutes  until  the  treatment  is 
concluded. 

(4)  Heat  air  in  chamber  to  122°  F  (SO" 
C). 

(5)  Conclude  the  treatment  once  the 
temperature  at  the  seed's  surface  (ba.sed 
upon  the  coolest  part  of  the  mango) 
reaches  118°  F(48»C). 

The  treatment  schedule  includes  a 
note  that  treatment  time  will  vary 
depending  on  the  size  of  the  mangoes 
and  the  number  of  boxes  of  mangoes 
treated. 

Fruits  and  Vegetables  Regulations 

We  are  also  proposing  three 
nonsubstantive  editorial  changes  to 
simplify  the  fmits  and  vegetables 
regulations,  contained  in  7  CFR  319.56 
through  319.56-8.  Section  319.56-2f 
provides  that  certain  oranges,  grapefruit, 
tnngurines.  and  Manila  mangoes  may  be 
eligible  for  entry  into  the  United  States 
from  Mexico  if  treated  with  vapor  heat 
in  accordance  with  that  section.  Section 
3 19.56-2q  provides  that  lots  of 
grapefruits,  oranges,  and  tangerines  may 
be  eligible  for  entry  into  the  United 
States  from  Mexico  if  treated  with 
methyl  bromide  in  accordance  with  that 
section.  Section  319.56-2x  contains  a 
list  of  fruits  and  vegetables  that  require 
treatment,  in  accordance  with  the  PPQ 
Treatment  Manual,  as  a  condition  of 
entry  into  the  United  States.  We  are 
proposing  to  add  oranges,  grapefruit, 
tangerines,  and  Manila  mangoes  from 
Mexico  to  the  list  in  §  319.56-2x  and  to 
remove  the  regulations  under  §§  319.56- 
2f  and  319.56-2q.  The  treatments 
prescribed  under  §§  319.56-2f  and 
;n9.5&-2q  are  already  included  in  the 
FPQ  Treatment  Manual.  This  change 
would  simplify  the  regulations  but 
would  not  revise  current  requirements 
concerning  the  entry  of  oranges, 
grapefruit,  tangerines,  and  Manila 


mangoes  from  Mexico  into  the  United 
States. 

Executive  Order  1 2866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

If  adopted,  the  proposed  rule  would 
provide  an  additional  treatment  option, 
high-temperature  forced  air,  for 
grapefruit  and  mangoes  imported  from 
Mexico.  Because  this  new  treatment 
would  be  optional,  this  rule  should  have 
no  significant  economic  impact  on 
entities  using  the  currently  prescribed 
cold,  hot  water,  methyl  bromide,  or 
vapor  heat  treatments. 

Also,  since  high-temperature  forced 
air  treat-ment  would  provide  for  longer 
fruit  .shelf  life  than  do  hot  water  and 
vapor  heat  treatments,  the  most 
commonly  used  treatments,  we 
anticipate  that  some  private  treatment 
enterprises  would  convert  their  facilities 
to  employ  this  new  optional  treatment. 
We  believe,  though,  that  any  costs  of 
facility  conversion  ivould  be  offset 
through  the  production  of  fruit  that  has 
a  longer  shelf  life.  Therefore,  we 
anticipate  no  significant  change  in  the 
price  or  production  of  grapefruit  and 
mangoes  as  a  result  of  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12778 

This  proposed  nile  has  been  rexnewed 
under  Executive  Oder  12778.  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  nile  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  .suit  in  court  ciiallenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paper  Reduction 
Act  of  1980  (44  U.S.C  3501  et  seq.}. 

LislofSabjects 

7a^RPait300 

IncorpcHvtion  by  reference.  Plant 
diseases  and  pests.  Quarantine. 


7CFBPart319 

Bees.  Coffee,  Cotton.  Fruits.  Honey, 
Imports,  Incorporation  by  reference. 
Nursery  stock.  Plant  diseases  and  pests. 
Quarantine.  Reporting  and 
recordkeeping  requirements.  Rice. 
Vegetables. 

Accordingly,  title  7,  chapter  III.  of  the 
Code  of  Federal  Regulations  would  be 
amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1.  The  authority  citation  for  part  300 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C  ISOee.  154. 161. 162. 
167;  7  CFR  2  17.  2.51.  and  371.2(c). 

2.  In  §300.1.  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§  300.1    Materials  Incorporated  by 
reference. 

(a)  The  Plant  Protection  and 
Quarantine  Treatment  Manual,  which 
includes  all  revisions  through . 


has  been  approved  for  incorporation  by 
reference  in  7  CFR  chapter  III  by  the 
Direclor  of  the  Office  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51. 


PART  319— FOREIGN  QUARANTINE 
NOTICES 

3.  The  authority  citation  for  part  319 
would  continue  to  read  as  follows: 

Anthority:  7  U.S.C  ISOdd.  ISOee.  ISOff. 
151-167,  450;  21  U.S.C  136  and  1.16a;  7  CFR 
2.17.  2.51.  and  371.2(c). 

§  319.S6-2t    (Removed  and  Reserved] 

4.  Section  319.56-2f  would  be 
removed  and  reserved. 

§  319.S6-2iq    [Removed  and  ReservecQ 

5.  Section  319.56-2q  would  be 
removed  and  reser\'ed. 

6.  In  §  319.56-2X.  paragraph  (a),  the 
table  would  be  amended  for  the  Mexico 
entry  by  adding  four  new  commodities, 
in  alphabetical  order,  to  read  as  follows: 

§319.56-2x    Administrative  instnietions; 
conditions  governing  ttie  enty  of  certain 
fruits  and  vegetables  for  wMdi  traatmenl  is 
required. 

(a)  *  •  • 


UMI 
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Country/locality 


Common  name 


Botanical  name 
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Plant  part(s) 


Mexico 


Grapefruit  Citrus  paradtsi Fruit 

Mango Mangenta  indica Fruit 

Orange „...  Citrus  sinensis Fruit 

Tangerine C/trus  redculata Fruit 


Done  in  Washington.  DC.  this  7th  day  of 
November.  1994. 
Lonnie  |.  King. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

IFR  Doc.  94-28047  Filed  11-10-94;  8:45  ami 
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Agricultural  Marfceting  Servica 
7  CFR  Part  1131 

[Dockat  No.  AO-271-A32:  OA-02-24] 

Milk  In  tha  Central  Arizona  Marfceting 
Area;  Revised  Recommended  Decision 
and  Opportunity  to  File  Written 
Exceptions  on  Proposed  Amendments 
to  Tentative  Marfceting  Agreement  and 
Order 

AGENCY:  Agricultural  Marketine  Service, 
USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  revised  decision 
recommends  changes  in  the  Central 
Arizona  Federal  milk  order  by  revising 
the  defmition  of  producer-handler  to 
require,  in  certain  cases,  a  pool  payment 
on  seasonal  reserve  milk  supplies 
disposed  of  for  fluid  use.  It  also 
recommends  removal  of  the  "associated 
producer"  and  "associated  producer 
milk"  provisions.  The  decision  is  based 
on  proposals  presented  at  a  public 
hearing  held  in  Phoenix,  Arizona,  on 
February  2-3, 1993. 
DATES:  Comments  are  due  on  or  before 
December  14,  1994. 

ADDRESSES:  Comments  (four  copies) 
should  be  filed  with  the  Hearing  Clerk. 
Room  1083,  South  Building,  United 
States  Department  of  Agriculture, 
Washington.  DC  20250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch.  Room  2971,  South 
Building,  P.  O.  Box  96456.  Washington. 
DC  20090-6456,  (202)  690-1932. 
SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 


provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612)  requires  the  Agency  to 
examine  the  impact  of  a  proposed  rule 
on  small  entities.  Pursuant  to  5  U.S.C. 
605(b),  the  Administrator  of  the 
Agricultural  Marketing  Service  has 
certified  that  this  action  will  not  have  a 
signiHcant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  amendments  would  promote 
orderly  marketing  of  milk  by  producers 
and  regulated  handlers. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674)  (the  Act),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  Bc{15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
file  with  the  Secretary  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law  and  requesting 
a  modification  of  an  order  or  to  be 
exempted  from  the  order.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  p)etition.  After  a  hearing,  the 
Secretary  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Secretary's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  entry  of  the 
ruling. 

Prior  documents  in  this  proceeding: 


Notice  of  Hearing:  Issued  December 
21, 1992;  published  December  30, 1992 
(57  PR  62241). 

Recommended  Decision:  Issued 
December  15, 1993;  published 
December  22, 1993  (58  FR  67703). 

Extension  of  Time  for  Filing 
Extensions:  Issued  February  4,  1994; 
published  February  14, 1994  (59  FR 
6916). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  revised 
recommended  decision  with  respect  to 
proposed  amendments  to  the  tentative 
marketing  agreement  and  the  order 
regulating  the  handling  of  milk  in  the 
Central  Arizona  marketing  area.  This 
notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procedure 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7  CFR 
Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture.  Washington,  DC  20250,  by 
the  30th  day  after  publication  of  this 
decision  in  the  Federal  Register.  Four 
copies  of  the  exceptions  should  be  filed. 
All  written  submissions  made  pursuant 
to  this  notice  will  be  made  available  for 
public  inspection  at  the  ofljce  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Phoenix,  Arizona, 
on  February  2-3,  1993,  pursuant  to  a 
notice  of  hearing  issued  December  21, 
1992  (57  FR  62241). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  The  definition  and  treatment  of 
producer-handlers; 

2.  The  definition  and  treatment  of 
associated  producers;  and 

3.  Conforming  changes  and  non- 
substantive changes. 


Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  The  Definition  and  Treatment  of 
Producer-Handlers 

The  order  should  be  amended  to 
require  producer-handlers  (P-H)  who 
distribute  packaged  fluid  milk  products 
other  than  to  retail  customers  to  pay 
into  the  pool  each  month  a  sum  that 
reflects  the  amount  by  which  (a)  the 
volume  of  own-farm  production 
marketed  as  Class  I  milk  in  the  current 
month  exceeds  (b)  the  volume  of  own- 
farm  production  marketed  as  Class  I 
milk  during  the  lowest  production 
month  within  the  immediately 
preceding  12  months.  The  rate  of 
payment  should  be  based  on  the 
difference  between  the  Class  I  and  Class 
III  prices  for  the  current  month. 

A  P-H  whose  sole  distribution  of 
packaged  fluid  milk  products  was  to 
retail  customers  (i.e.,  through  the  P-H's 
own  retail  facility  or  home  delivery 
route)  would  be  exempt  from  the  pool 
payment.  Similarly,  a  newly  operational 
P-H  would  be  exempt  from  the  pool 
payment  during  the  first  12  months  of 
operation. 

At  the  time  of  the  hearing.  Heartland 
Dairy  was  the  largest  P-H  in  the  Central 
Arizona  market.  Since  then,  it 
voluntarily  has  become  a  fully  regulated 
handler  under  the  order.  Testimony  at 
the  hearing  indicted  that  Heartland  had 
been  sharing  a  joint  account  with  a  fully 
regulated  handler,  Jackson  Foremost 
Foods,  to  supply  Fry's  Food  Stores,  the 
dominant  supermarket  chain  in  the 
Phoenix  area. 

The  Executive  Director  of  The  United 
Dairymen  of  Arizona  (UDA),  a 
cooperative  association  in  the  market, 
testified  that  Fry's  Food  Stores  is  the 
principal  outlet  for  Heartland  Dairy's 
fluid  milk  product  distribution  in  the 
Central  Arizona  marketing  area.  The 
witness  stated  that  Heartland  shared  the 
Fry's  account  with  Jackson  Foremost 
Foods,  a  fully  regulated  handler 
supplied  by  UDA.  He  said  that  when 
Heartland's  deliveries  to  Fry's  were 
insufficient  to  cover  its  commitment, 
Fry's  called  on  Jackson  to  make  up  the 
deficit.  Jackson,  in  turn,  called  on  UDA 
to  supply  it  with  more  milk.  The 
witness  indicated  that  this  scenario  had 
occurred  rep>eatedly  in  the  last  three 
years,  particularly  during  the  low 
production  months  of  July,  August, 
September,  and  October,  and 
throughout  the  year  on  Fridays  and 
Saturdays. 

The  UDA  spokesman  testified  that 
this  pattern  of  operation  by  Heartland 


Dairy  violated  the  spirit  of  the  P-H 
provision.  He  referenced  the  Secretary 
of  Agriculture's  1962  decision  (27  FR 
3923)  which  states  that: 

A  producer-handler  should  be  required  to 
maintain  his  own  reserve  supply  since  he  is 
exempted  from  pooling  his  Class  I  sales  with 
other  producers.  The  limitation  on  the 
amount  of  milk  which  an  exempt  producer- 
handler  may  purchase  from  pool  plants  will 
make  it  necessary  for  him  to  maintain  herd 
production  equal  to  his  Class  I  sales  plus  a 
reserve  to  cover  variations  in  production  and 
sales. 

.  .  .  [Plroducer-handlers'  milk  sales 
represent  a  potential  threat  to  orderly 
marketing  if  producer-handlers  are  permitted 
to  shift  their  excess  burden  to  other 
producers.  The  Central  Arizona  market  is 
comjKtsed  of  large  producers  delivering 
nearly  one  million  pounds  a  month.  If  such 
large  volume  producers  could  market  their 
own  production  entirely  as  Class  I  and  buy 
reserve  milk  to  balance  daily  fluctuations  in 
their  production  and  sales,  they  would  be  a 
disturbing  element  in  the  market. 

The  Vice  President  of  Sales  for 
Shamrock  Foods,  one  of  the  largest 
handlers  in  the  Central  Arizona  market, 
testified  that  Heartland  Dairy  supplied 
private  label  milk  to  the  Southwest 
Supermarket  chain  in  December  of 
1992,  when  Shamrock  was  also 
supplying  milk  to  Southwest  stores.  In 
addition,  he  said  that  from  time  to  time 
Southwest  would  call  Shamrock  asking 
for  additional  milk  when  Southwest  was 
not  getting  its  orders  filled  by  Heartland 
Dairy.  It  was  his  understanding,  he 
testified,  that  when  Southwest  was 
required  to  buy  this  extra  milk  from 
Shamrock,  Heartland  Dairy  would  pay 
the  difference  in  price  between  what  it 
would  have  charged  Southwest  and 
what  Shamrock  charged  Southwest  for 
this  milk. 

In  this  market,  the  annual  variation  in 
producer  milk  from  the  lowest 
production  month  to  the  highest 
production  month  has  averaged  28 
percent  during  the  past  five  years.  Given 
this  seasonality  in  production,  a  P-H 
must  find  a  way  to  handle  its  seasonal 
production  problem.  One  method  would 
be  to  maintain  a  fluid  milk  distribution 
level  equal  to  its  highest  month's 
production — typically,  March — and 
purchase  enough  supplemental  milk 
during  the  other  eleven  months. 
However,  unrestricted  supplemental 
purchases  are  conceptually  antithetical 
to  the  principle  of  maintaining  one's 
own  reserve  supply.  Alternatively,  a  P- 
H  could  maintain  a  fluid  milk  product 
distribution  level  equal  to  its  lowest 
month's  production — typically, 
August — and  send  the  additional 
production  during  the  other  11  months 
to  a  manufacturing  plant. 


At  the  present  time,  the  only 
manufacturing  plant  within  reasonable 
distance  of  Heartland  Dairy  is  UDA's 
butter-powder  plant  at  Tempe,  Arizona 
There  are  no  other  manufacturing  plants 
in  the  Central  Arizona  marketing  area, 
except  for  a  cheese  plant  which  is  under 
the  same  roof  as  UDA's  butter-powder 
plant  and  which  is  fully  supplied  by 
UDA,  and  a  yogurt  processing  plant, 
LaCorona  Yogurt,  which,  according  to 
the  manager  of  Heartland  Dairy,  was 
under  contract  to  buy  its  milk  from 
Shamrock.  Consequently,  the  only 
surplus  outlet  available  to  Heartland 
Dairy  in  this  area  is  UDA's  butter- 
powder  plant. 

The  Heartland  Dairy  manager  testified 
that  when  Heartland  Dairy  sent  surplus 
milk  to  the  UDA  butter-powder  plant  for 
manufacturing  use,  it  was  in  the 
position  of  having  to  accept  whatever 
the  cooperative  was  willing  to  pay  for 
the  milk.  For  example,  he  said  that  in 
December  1992  Heartland  sold  427,210 
pounds  of  surplus  milk  to  UDA  and  was 
paid  $10.25  per  hundredweight  for  it, 
which  was  $1.09  less  than  the  order's 
Class  III  price. 

The  evidence  in  the  record  indicates 
that  Heartland  used  other  ways  to 
handle  its  seasonal  production  problem. 
It  shared  joint  Class  I  sales  accounts 
with  fully  regulated  handlers  and 
disposed  of  fluid  milk  products  outside 
of  the  marketing  area  when  extra  milk 
was  available. 

UDA's  proposal  to  address  these 
practices  would  require  the  market 
administrator  to  closely  monitor  the  P- 
H's  operations  and  to  make  several 
subjective  judgments  regarding  whether 
the  P-H  was  maintaining  its  own 
reserve  supply.  Specifically,  the  market 
administrator  would  be  asked  to:  (1) 
compare  weekly  volumes  sold  to 
accounts  serviced  by  the  P-H  and  by 
other  handlers  under  this  or  any  other 
Federal  milk  order;  (2)  determine 
whether  the  P-H  packaged  milk  in  the 
same  label  as  another  handler  under  this 
or  any  other  Federal  milk  order;  (3) 
determine  if  the  P-H's  pro  rata  share  of 
Class  I  route  disposition  in  the 
marketing  area  during  the  flush  milk 
production  months  (March,  April,  May) 
was  substantially  the  same  as  during  the 
short  milk  production  months  (July, 
August,  September);  and  (4)  use  any 
other  method  that  would  indicate  when 
the  P-H  was  not  maintaining  the  burden 
of  its  own  reserve  supply.  Under  the 
proposal,  the  P-H  would  be  fully 
regulated  for  the  next  12  months  if  the 
market  administrator  found  that  the  P- 
H  was  not  maintaining  its  own  reserve 
supply. 

Another  part  of  the  UDA  proposal  was 
designed  to  preclude  P-Hs  from  sharing 
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Class  I  accounts  with  fiilly  regulated 
handlers.  In  this  case,  the  order  would 
treat  packaged  fluid  milk  that  is 
delivered  by  a  P-H  to  a  market  outlet 
which  is  also  serviced  by  a  pool  plant 
(tising  the  same  label  as  the  P-H)  as 
having  been  "acquired  for  distribution" 
by  the  pool  plant.  In  such 
circumstances,  the  P-H's  milk  would  be 
assigned  a  Class  III  classification  at  the 
pool  plant.  This  prooedura  would  force 
an  equal  amount  of  "producer  milk" 
into  Class  I  and  thereby  increa.se  the 
pool  plant's  obligation  to  the  pool. 

In  Its  brief,  Ul£\  stated  that,  based  on 
the  evidence  in  the  record,  a  producer- 
handler  should  be  required  to  carry  135 
percent  of  its  monthly  Class  I  sales  in  its 
own  herd  production.  To  implement 
this  requirement,  the  cooperative 
suggested  that  its  proposal  be  amended 
by  inserting  a  new  paragraph  in 
§  1131.10(a),  which  would  read  as 
follows: 

(2)  Produces  in  his  own  herd  a  rolling 
averqge  during  the  preceding  three  months  of 
135  percent  ol  Claaa  I  route  dispusition.  If 
such  person's  milk  production  from  his  own 
herd  falls  lx;Iow  13S  percent  of  Class  I  route 
disposition  in  any  such  period,  such  person 
shall  t>e  pooled  in  the  next  succeeding  month 
and  continue  to  be  pooled  until  production 
from  his  own  herd  equals  or  exceeds  135 
percent  of  Class  I  route  disposition  for  a  three 
month  period. 

The  ITDA  proposal  should  not  be 
adopted.  It  lacks  objective  standards  and 
instead  relies  on  many  subjective 
judgments,  which  would  make  it  very 
difficult  to  administer  and  enforce.  In 
addition,  it  would  penalize  P-Hs  and 
fully  regulated  handlers  even  when  a  P- 
H  was  operating  in  a  totally 
unobjectionable  manner.  For  example,  if 
a  P-H  serviced  an  account  with  a  fully 
regulated  handler  and  each  party 
contributed  a  fixed  amount  of  fluid  milk 
products  each  month  to  the  account,  the 
order,  as  modified  by  UDA's  proposal, 
would  nonetheless  treat  the  P-H's 
deliveries  as  receipts  of  the  pool  plant 
and  penalize  the  pool  plant  as  described 
above. 

A  representative  of  the  National  Milk 
Producers  Federation  (NMPF)  appeared 
at  the  hearing  to  present  a  proposal  that 
was  ruled  by  the  Administrative  Law 
Judge  to  be  outside  the  scope  of  the 
hearing.  The  NMPF  proposal  would 
have  limited  the  size  of  a  P-H.  The 
witness  stated  that  the  NMPF  was 
offering  the  proposal  as  an  alternative  to 
the  inDA  proposal  because,  in  his 
opinion,  the  UDA  proposal  would  be 
impossible  to  administer  or  enforce. 

A  consultant  for  Heartland  Dairy 
testified  in  support  of  a  modified 
Heartland  Dairy  proposal  that  would 
enable  a  P-H  to  purchase  unlimited 


supplies  of  supplemental  milk  from  any 
source,  but  which  also  would  require 
the  P-H  to  make  a  payment  into  the 
order's  marketwide  pool  each  month  to 
compensate  the  market's  producers  for 
carrying  Heartland's  reserve  supply  of 
milk.  The  consultant  stated  that  the  goal 
of  the  Federal  order  program  is  to  insure 
minimum  prices  to  dairy  farmers.  This 
goal,  he  said,  could  be  accomplished 
without  fully  regulating  producer- 
handlers. 

The  modified  proposal  of  Heartland 
Dairy  calls  for  the  P-H  to  make  a 
payment  into  the  pool  each  month 
based  on  the  diffierenoe  between  the  P- 
H's  production  in  the  current  month 
and  its  lowest  month's  production 
during  the  immediately  preceding  12 
months.  The  diiTerence  in  production 
between  the  current  month  and  the 
lowest  month  would  be  prorated  to  the 
P-H's  utilization  of  milk  in  each  class 
in  the  current  month.  The  payment 
would  then  be  computed  by:  (1) 
multiplying  the  pounds  assigned  to 
Class  I  by  the  dinerence  between  the 
Class  I  price  and  the  blend  price  (a 
positive  value);  (2)  multiplying  the 
pounds  assigned  to  Class  II  by  the 
difference  between  the  Class  U  price  and 
the  blend  price  (a  po.sitive  or  negative 
value);  (3)  multiplying  the  poimds 
assigned  to  Class  III  by  the  difference 
between  the  Class  III  price  and  the 
blend  price  (a  negative  value);  and  (4) 
adding  these  products  together.  If  the 
current  month's  production  were  less 
than  the  lowest  month's  production 
during  the  preceding  12  months,  no 
payment  would  be  required. 

There  can  be  no  argument  with 
certain  basic  fads  that  must  be  taken 
into  consideration  in  resolving  the 
problems  described  in  the  hearing 
record.  First,  the  seasonal  variation  in 
production  in  this  market  is  significant, 
and  this  variation  in  production 
adversely  affects  the  cost  of  handling 
and  manufacturing  the  market's  reserve 
supply  of  milk.  From  the  evidence  in 
the  record,  it  would  appear  that  this 
burden  falls  largely  on  UDA. 

Setond,  there  is  really  only  one  place 
to  economically  dispose  of  siKplus  milk 
for  manufacturing  use:  UDA's  butter- 
powder  plant  at  Tempe.  This  lack  of 
viable  economic  alternatives  leads  to 
marketing  practices  which  some  parties 
in  the  market  deem  to  be  "disruptive" 
and  which  nearly  all  parties  in  the 
market  concede  result  in  an  unequal 
sharing  of  the  cost  of  maintaining  the 
market's  reserve  supply  of  milL 

Third,  there  is  really  only  one  place 
to  obtain  supplemental  suppUes  of  milk 
in  this  market.  UDA  accounts  for  B8 
percent  of  the  producer  milk  in  the 
market,  and  Shamrock  Foods  accounts 


for  the  remaining  12  percent,  which  is 
largely  used  for  its  own  use,  except  for 
the  amount  which  it  supplies  to 
LaCorona  Yogurt. 

These  fiacts  lead  to  the  conclusion  that 
additional  flexibility  is  needed  in  the 
order  to  permit  a  P-H  to  bear  its  pro  rata 
share  of  the  cost  of  maintaining  the 
market's  reserve  supply  while,  at  the 
same  time,  operating  in  a  reasonably 
efficient  manner. 

Given  the  limited  manufacturing 
outlets  available  in  the  Central  Arizona 
market,  the  solution  to  the  problems 
described  in  the  hearing  record  must  be 
corrected  through  providing  an 
alternative  means  for  a  P-H  to  bear  its 
share  for  maintaining  its  reserve  supply 
of  milk.  Specifically,  we  certify  that  the 
Administrative  Law  Judge  made  the 
correct  decision  at  the  hearing  to  permit 
testimony  on  the  modified  Heartland 
Dairy  proposal,  and  we  believe  this 
proposal  should  be  adopted  but 
modified  in  several  respects. 

First,  the  P-H's  payment  into  the  pool 
should  be  based  on  the  difference 
between  the  Class  I  price  and  the  Class 
III  price,  instead  of  the  blend  price.  If  a 
P-H  were  really  bearing  the  burden  of 
its  own  reserve  supply,  that  reserv-e 
supply,  by  definition,  must  be  used  in 
the  utilization  of  last  resort:  i.e..  Class 
III.  Therefore,  it  should  be  recognized 
tliat  the  P-H  would  obtain  the  Class  III 
price  or  less  for  its  seasonal  excess 
production,  which  would  likely  be 
processed  into  butter  and  powder  at 
UDA's  manufacturing  plant. 
Con.sequently,  the  payment  to  the  pool 
should  be  based  on  the  difference 
between  the  Class  I  price  and  the  Class 
III  price. 

It  a  P-H  geared  its  Ckss  I  disposition 
to  its  low  production  month  (e.g., 
August)  and  disposed  of  its  seasonal 
excess  as  Class  III  utilization,  there 
clearly  would  be  no  grounds  for  alleging 
that  the  P-H  was  not  bearing  the  burden 
of  its  own  reserve  supply.  Accordingly, 
under  such  circumstances,  a  payment 
into  the  pool  would  be  neither 
necessary  nor  appropriate. 

Therefore,  the  second  modification 
concerns  the  computation  to  determine 
the  amount  of  milk  on  which  the 
payment  should  be  based.  Since,  for  the 
reason  described  above,  there  may  be 
circumstances  in  which  no  payment 
would  be  appropriate,  it  would  be 
incorrect  to  use  the  ciirrent  month's 
"production"  in  determining  the  reserve 
supply  upon  which  to  base  the 
payment.  Instead,  one  should  subtrati 
the  P-H's  "Class  I  sales  of  own-farm 
milk  during  the  month  of  lowest 
production  (within  the  immediately 
preceding  12  months)"  from  the  current 
month's  "Class  I  sales  of  own-farm 


milk"  in  determining  the  reserve  supply 
on  which  to  compute  the  payment. 
Using  this  language  will  avoid 
penalizing  the  P-H  who  has  not  utilized 
all  of  its  current  month's  production  in 
Class  I,  but  who,  instead,  has  utilized 
some  of  the  seasonal  production 
increase  for  Class  II  or  III  use.  It  will  also 
eliminate  the  possibility  of  double- 
charging  the  P-H  for  supplemental 
purchases  of  Class  I  milk  from  pool 
sources  which  have  already  been  priced 
at  the  Class  I  price. 

In  computing  the  seasonal  increase  in 
Class  I  sales  as  described  above,  some 
adjustment  should  be  made  for  the 
number  of  days  in  the  month. 
Accordingly,  a  daily  average  should  be 
computed  for  each  of  the  months  being 
compared  and  any  difference  between 
these  two  averages  would  then  be 
multiplied  by  the  number  of  days  in  the 
current  month.  For  example,  in 
comparing  Class  I  sales  of  own-farm 
milk  in  February  to  Class  I  sales  of  own- 
farm  milk  in  August,  the  August  daily 
average  would  be  subtracted  from  the 
February  daily  average  and  any  positive 
difference  would  then  be  multiplied  by 
28  (or  29  if  it  was  a  leap  year). 

The  third  change  which  should  be 
made  to  the  Heartland  Dair>'  proposal 
concerns  the  source  of  supplemental 
milk  piu-chases.  As  proposed,  a  P-H 
would  be  allowed  to  purchase  an 
unlimited  amount  of  milk  from  any 
source.  This  should  be  changed  to 
restrict  such  purchases  to  fiuid  milk 
products  obtained  by  transfer  or 
diversion  from  pool  plants  and  other 
order  plants,  and  by  diversion  from  a 
cooperative  bulk  tank  handler.  In 
addition,  a  limit  of  5,000  pounds  or  5 
percent  of  the  P-H's  monthly  fiuid  milk 
product  disposition  should  apply.  No 
other  sources  of  supply  would  be 
allowed  regardless  of  whether  such 
purchases  entered  the  P-H's  plant  or 
were  acquired  elsewhere. 

Currently,  P-Hs  are  not  permitted  to 
purchase  milk  directly  from  dairy  farms. 
However,  as  noted  previously.  UDA 
accounts  for  88  percent  of  the  producer 
milk  in  the  Central  Arizona  market. 
Accordingly,  the  cooperative  is  the 
likely  source  for  supplemental  milk 
supplies.  Even  if  the  P-H  were  to  obtain 
transfers  from  a  pool  plant  operated  by 
another  handler,  in  all  likelihood  it 
would  be  UDA  milk  since  the 
cooperative  association  supplies  all  of 
the  pool  plants  in  this  market.  In  view 
of  this,  it  would  be  much  more  efficient 
to  allow  a  P-H  to  obtain  milk  from  a 
cooperative  association  in  its  capacity  as 
a  handler  on  milk  delivered  directly 
from  producers'  farms.  This  milk  would 
be  classified  as  Class  I  milk,  and  the 
cooperative  association  handler 


delivering  the  milk  would  account  to 
the  pool  for  it. 

While  a  P-H  may  now  receive 
tmnsfers  from  pool  plants  and  other 
order  plants,  it  may  not  receive  diverted 
milk  from  these  plants.  This  restriction 
also  should  be  removed  to  allow  a  P-H 
to  obtain  supplemental  milk  by 
diversion  from  these  plants  directly 
from  the  farms  of  producers.  Under 
most  circumstances,  this  would  be  the 
most  efficient  way  to  obtain  a  load  of 
supplemental  milk,  and  there  is  no 
reason  to  preclude  such  shipments. 
Such  receipts  would  be  classified  as 
Class  I  milk,  and  the  diverting  handler 
would  accoimt  to  the  pool  for  this  milk. 

In  verifying  the  computation  of  the  P- 
H's  pool  payment,  the  market 
administrator  will  require  full  access  to 
all  of  the  producer-handler's  records, 
including  all  of  the  milk  production  and 
farm  pickup  records  pertaining  to  the 
dairy  operations  of  each  of  the  P-H's 
farms. 

The  changes  adopted  above  are 
designed  to  apply  to  P-Hs  that  supply 
milk  to  wholesale  outlets.  With  respect 
to  P-Hs  that  distribute  all  of  their  milk 
to  retail  outlets,  the  order  should 
continue  to  provide  a  complete 
exemption  from  any  pool  pajinent.  As 
used  herein,  retail  outlets  would 
include  only  retail  sales  to  consumers  at 
the  P-H's  dock,  at  the  P-H's  own  retail 
stores  (wherever  located),  or  on  the  P- 
H's  home  deliver)-  route.  Thus.  P-Hs 
operating  under  this  total  exemption 
would  not  be  permitted  to  make  any 
sales  to  stores  that  are  oumed  or  leased 
by  others,  to  distributors  or  jobbers,  or 
to  institutions  such  as  schools, 
hospitals,  prisons,  nursing  homes,  etc. 

Tne  limit  on  supplemental  purchases 
that  is  now  in  the  order  will  not  only 
apply  to  bulk  or  packaged  fluid  milk 
products  that  are  received  by  transfer  or 
diversion  at  the  P-H's  plant,  but  also 
will  apply  equally  to  packaged  fluid 
milk  products  that  are  acquired  for  route 
disposition  to  any  of  the  P-H's  retail 
outlets.  This  means  that  any  acquisition 
of  a  fluid  milk  product,  whether  or  not 
it  entered  the  P-H's  plant  or  retail 
facility,  was  picked  up  by  the  P-H's 
truck,  or  was  acquired  in  some  other 
way.  would  still  count  against  the 
monthly  5.000-pound/5  percent  limit. 

Although  UDA  did  not  include  any 
specific  order  language  to  address  the 
appropriate  size  of  a  P-H,  the 
cooperative  attempted  to  modify  the 
language  of  its  proposal  to  restrict  the 
P-H  exemption  to  a  "family-type  farm 
operation."  The  Administrative  Law 
Judge  presiding  at  the  hearing 
disallowed  the  modification  but 
permitted  the  testimony  as  an  "offer  of 
proof."  We  concur  with  the  Judge  that 


this  modification  is  beyond  the  scope  of 
the  hearing. 

Exceptions  to  the  Recommended 

Decision 

Several  refinements  have  been  made 
in  the  P-H  provisions  included  in  the 
December  15. 1993.  recommended 
decision.  Most  of  these  refinements  are 
in  response  to  the  exceptions  to  the 
recommended  decision  and  are 
discussed  below. 

Comment:  UDA  stated  that  adoption 
of  the  modified  Heartland  Dair>' 
proposal  was  unlawful  because  there 
was  no  prior  notice  of  it  and  that  it 
deprived  other  hearing  participants 
from  fully  exploring  any  operational  or 
administrative  loopholes  embodied  in 
the  proposal.  The  cooperative  requested 
that  either  the  hearing  be  reopened  for 
additional  testimony  on  the  provision  or 
that  the  proceeding  be  terminated. 

Response:  We  believe  that  the 
modified  Heartland  Dair)-  proposal  was 
within  the  scope  of  the  hea.-ing  notice 
and.  hence,  was  prop>erly  proposed. 
However,  some  significant  further 
modifications  are  now  being  proposed 
in  light  of  the  participants'  comments. 
Therefore,  we  are  issuing  this  revised 
recommended  decision  to  give  all 
parties  more  time  to  analyze  the  P-H 
treatment  embodied  in  §§1131.10  and 
1131. 60(j)  of  the  order.  Any  decision  to 
reopen  the  hearing  will  be  made 
following  the  receipt  of  exceptions  to 
this  revised  recommended  decision. 

Comment:  UDA  criticized  the 
recommended  decision  for  failing  to 
address  "the  basic  problem  of  how  to 
exempt  a  P-H  from  full  pricing  and 
pooling  under  the  order  while,  at  the 
same  time,  insuring  at  least  an  approach 
to  competitive  equity  with  fully 
regulated  handlers  by  imposing  on  the 
P-H  the  burden  of  carrying  the  cost  of 
the  reserve  production  associated  with 
its  Class  I  sales  in  the  marketing  area." 

It  went  on  to  explain: 

Under  the  recommended  P-H  provisions,  a 
P-H  could  receive  at  its  plant  for  Class  I 
distribution  in  the  marketing  area  a  total  of 
one  million  pounds  of  milk  per  month 
supplied  partially  from  each  of  three  of  four 
farm  units  owned  by  the  P-H  with  aggregate 
"own  farm  production"  of  four  or  five 
million  pounds.  In  such  a  case,  the  P-H's 
pounds  of  "own  farm  production"  marketed 
as  Class  I  would  never  exceed  the  pounds  of 
"own  farm  production"  during  the  lowest 
production  month  during  the  preceding 
month. 

An  Arizona  P-H  with  a  plant  on  or  near 
the  California  border,  with  form  units 
straddling  the  border  or  in  California,  would 
have  no  difficulty  in  disposing  of  its  "own 
farm  production"  to  fluid  milk  plants  or  as 
packaged  fluid  milk  sales  in  California  or 
Mexico.  For  such  a  P-H  who  would  never 
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noed  to  "dispose  of  ila  nasonal  exoeu  as 
Class  III  utilization."  there  is  every  "ground 
for  alleging  that  the  P-H  was  not  bearing  the 
burden  of  its  own  reserve  supply"  contrary 
to  the  conclusion  of  the  Recommended 
Oocision. 

'    Unless  the  P-H's  "own  farm  production" 
s  limited  to  the  net  pounds  of  milk  actually 
received  at  the  P-H't  plant  and  it  is  required 
'o  account  to  the  pool  far  the  order  values  of 
ill  bulk  dispositioiu  for  fhiid  use.  the 
recommended  P-H  amendment  will  simply 
perpetuate  the  problem  of  competitive  equity 
and  disorder  that  grve  rise  to  the  need  for 
this  hearing. 

Response:  In  ^  1 131.60(j)  of  this 
revised  recommended  decision,  where  a 
P-H's  pool  payment  is  computed,  the 
P-H's  average  daily  Class  I  sales  of  own- 
farm  milk  during  the  lowest  production 
month  (within  the  preceding  12  months) 
is  subtracted  firom  the  P-H's  average 
daily  Gass  I  sales  of  OMrn-hrm  milk  in 
the  current  month,  and  the  difference  is 
multiplied  by  the  number  of  days  in  the 
current  month. 

If  a  P-H  operated  other  farms  or  other 
plants  in  other  States,  it  could  receive 
the  milk  from  these  other  farms  at  its 
Order  131  plant  during  the  low 
production  month  and  then  transfer  this 
milk  in  bulk  to  its  own  plant  or 
someone  else's  plant  in  California  or 
another  State.  By  changing  "own-farm 
production  during  the  lowest 
production  month"  to  "average  daily 
Class  I  sales  of  own-farm  milk  during 
the  month  of  lowest  production,"  this 
revised  decision  makes  it  clear  that  the 
P-H's  production  includes  only  the 
milk  "actually  received"  at  its  plant. 

Comment:  UDA  states  that  the  P-H 
could  circumvent  the  pool  payment  by 
disposing  of  its  own-form  production  to 
fluid  milk  plants  in  California  or 
Mexico,  either  in  bulk  or  in  packaged 
form. 

flesp'in.w;  If  the  P-H  distributed 
packai{(Hl  fluid  milk  products  outside  of 
the  Central  Arizona  marketing  area,  that 
distribution  would  be  considered  "route 
disposition"  pursuant  to  §1131.3  of  the 
order  and  would  be  counted  as  "Class 
1  sales  of  own-farm  milk."  Therefore,  the 
pool  payment  would  include  those 
sales. 

If  the  P-H  disposed  of  its  seasonal 
excess  production  in  the  form  of  bulk 
transfers  to  an  unregulated  plant  in 
California  or  Mexico,  the  market 
administrator  would  not  foMow  those 
transfers  to  determine  the  ultimate 
utilization  of  the  milk.  If  the  P-H  were 
able  to  Hnd  a  fluid  milk  plant  in 
California  to  take  this  milk,  the  State  of 
California  would  prorate  this  bulk 
receipt  to  the  receiving  plant's 
utilization,  but  it  would  not  price  this 
milk  since  it  has  cuine  from  outside  the 
State. 


At  the  present  time,  there  is  nothing 
in  the  order  to  preclude  a  P^  from 
sending  its  surplus  milk  to  California  for 
disposition  in  any  form,  including  as  a 
fluid  milk  product.  Nor  is  there  any 
prohibition  against  this  disposition  in 
the  P-H  provision  proposed  by  UDA. 
This  type  of  out-of-order  disposition 
presents  no  Inirden  to  Order  131 
producers.  From  the  standpoint  of 
California  producers,  on  the  other  hand, 
it  could  certainly  be  constnied  as  an 
intrusion  on  their  market  for  a  P-H  to 
dispose  of  its  seasonal  surplus  milk  in 
anything  but  the  lowest  use 
classification. 

Comment:  UDA  states  that  a  fully- 
regulated  handler-supermarket  operator 
with  almost  100  percent  Class  I 
utilization  would  be  able  to  establish  or 
lease  a  production  facility  to  supply  all 
or  the  major  share  of  its  present  Class  1 
requirements  and  rely  on  UDA  for 
unlimited  supplies  to  expand  or  handle 
surges  in  its  Class  I  sales. 

flesponserThis  revised  recommended 
decision  does  not  permit  the  purchase 
of  unlimited  supplemental  supplies  by 
a  P-H  but  instead  sets  a  limit  of  5.000 
pounds  per  month  or  5  percent  of  the 
P-H's  total  fluid  milk  product 
disposition  for  the  month,  whichever  is 
less.  With  the  provisions  recommended 
in  this  decision,  a  su{>ermarket  chain 
would  have  less  incentive  to  become  a 
P-H  than  it  now  does. 

Comment:  Shamrock  Foods  criticized 
the  recommended  decision  for  implying 
that  UDA  underpaid  Heartland  Dairy  for 
its  surplus  milk  when,  in  December 
1992,  UDA  paid  Heartland  $10.25  or 
$1.09  below  the  Order's  Class  III  prite. 
It  stated  that  in  that  month  the  Western 
States  Class  III-A  price  was  only  $10.42 
and  that  this  price  did  not  include  the 
balancing  cost  of  maintaining  idle 
production  capacity  durinp  months 
when  the  UDA  butter-powder  plant  is 
not  operational.  Shamrock  al<;o  referred 
to  the  Department's  October  29. 1993. 
Tmal  decision  in  which  Class  m-A 
pricing  was  adopted  in  29  Federal  milk 
orders,  including  the  Central  Arizona 
order.  It  stated  that  the  recommended 
decision  was  incorrect  in  using  the 
Class  III  price  to  compute  a  producer- 
handler's  pool  obligation  because  the 
appropriate  measure  of  the  value  of 
surplus  milk  used  in  butter  and  powder 
is  a  weighted  average  of  the  Class  III  and 
III-A  prices,  reflecting  the  fact  that  only 
the  portion  of  a  hundredweight  of  milk 
that  is  used  to  make  butter  should  be 
priced  at  the  Qass  m  price;  the 
remainder  should  be  priced  at  the  Class 
III-A  price.  Thus,  Shamrock  argued  that 
in  December  1993.  the  appropriate 
weighted  average  price  to  use  %vas 
$10.52  (i.e..  91.5  Class  m-A  poimds  (.1 


percent  butterfat)  valued  at  $7.63,  plus 
8.5  pounds  of  Class  HI  (34.5  percent 
butterfat)  valued  at  $2.89). 

Response:  Shamrock  is  correct  in  its 
computation  of  the  value  of  surplus 
milk  used  to  make  butter  and  nonfat  dry 
milk.  However,  its  proposed  weighted 
average  price  should  not  be  adopted 
because  it  is  not  certain  that  the  Class 
III-A  price  will  always  be  lower  than 
the  Class  III  price.  In  fact,  prior  to  its 
incorporation  in  the  Central  Arizona 
order  in  December  1993,'  there  were 
months  when  the  Class  III-A  price 
exceeded  the  Class  III  price.  Also,  it  is 
incorrect  to  assume  that  a  producer- 
handler  could  not  obtain  more  than  a 
weighted  average  Class  m/III-A  price 
for  its  milk.  In  fact,  a  producer-handler 
could  sell  its  surplus  milk  to  a 
commercial  food  processor  or  the 
manufacturer  of  Class  n  products  at  the 
Class  III  price.  Finally,  the  Class  Ul-A 
price  has  not  been  adopted  as  a  basis  for 
computing  compensatory  payments 
under  the  order. 

Since  Class  m-A  pricing  was  added 
to  the  Central  Arizona  order  eleven 
months  after  the  February  1993  hearing 
in  this  proceeding,  there  is  no  testimony 
in  the  record  concerning  its  suitability 
for  computing  a  P-H's  pool  obligation. 
For  this  reason,  as  well  as  those 
discussed  above,  it  would  not  be 
appropriate  to  replace  the  Class  Ul  price 
with  a  weighted  average  Class  UI/III-A 
price  for  the  purpose  of  computing  a 
producer-handler's  payment  into  the 
pool. 

Comment:  Sarah  Farms,  a  new  P-H  on 
the  Central  Arizona  market,  stated  that 
the  computation  of  a  P-H's  pool 
payment  in  §  1131.60(j)(l)  should  not 
apply  to  a  new  P-H  until  two  years  after 
the  P-H  began  operations. 

Response:  Some  accommodation 
should  be  made  for  a  new  P-H  so  as  not 
to  unfairly  penalize  them.  Accordingly, 
for  its  first  12  months  of  operation,  a 
P-H  should  be  totally  exempt  from  the 
payment  into  the  pool  as  computed  in 
§  1131.60(1).  This  exclusion  is  included 
in  the  introductory  text  of  §  1131.60(j). 

Another  possible  inequity  that  could 
arise  in  the  application  of  the  P-H 
payment  obligation  concerns  a  natural 
disa.ster  tliat  could  artificially  reduce  a 
P-H's  low  month  production  and 
thereby  increase  its  pool  obligation  in 
subsequent  months.  To  prevent  this 
problem,  paragraph  (j)(4)(i)  has  been 
added  to  §  1131.60  to  exclude  "a  month 
of  abnormally  low  production  due  to  a 
flood,  fire,  or  other  natural  disaster 
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beyond  the  control  of  tlie  producer- 
handler."  If  such  a  disaster  should  befall 
a  P-H,  the  P-H  should  notify  the  market 
administrator  as  soon  as  possible  and 
request  that  a  different  low  month  be 
used  in  the  computations  pursuant  to 
§1131.60{j)(l)(ii). 

2.  The  Definition  and  Treatment  of 
Associated  Producers 

A  proposal  by  The  United  Dair>'men 
of  Arizona  to  remove  all  language  from 
the  order  relating  to  "associated 
producer"  should  be  adopted.  UDA's 
general  manager  testified  that  UDA  had 
proposed  the  associated  producer 
provisions  at  a  hearing  held  on 
November  9-10, 1982.  The  purpose  of 
these  provisions,  he  explained,  was  to 
enable  a  dairy  farmer  in  the  Phoenix 
area  to  retain  "producer"  status  on  a 
portion  of  his  milk  which  he  was  unable 
to  market  to  an  Order  131  handler. 

The  UDA  witness  stated  that  the 
Phoenix  producer  never  availed  himself 
of  these  provisions,  but  that  a  dairy 
farmer  from  California  had  "exploited" 
the  provision  during  a  21 -month  period 
from  June  1987  through  February  1989. 
He  said  that  this  dairy  farmer  bad  drawn 
$192,340  out  of  the  pool  in  the  form  of 
"phantom  freight"  on  more  than  8 
million  pounds  of  milk  diverted  to  a 
nonpool  plant  in  California. 

The  "associated  producer"  provision 
now  in  the  order  is  not  a  provision  that 
is  commonly  found  in  Federal  orders. 
Normally,  a  pool  plant  operator  who 
regularly  receives  a  dairy  farmer's  milk 
will  willingly  serve  as  the  handler  for 
the  milk  when  it  is  not  needed  at  the 
pool  plant  and  must  be  diverted  to  a 
nonpool  plant  for  manufacturing  use.  In 
the  Central  Arizona  market,  however,  a 
pool  plant  operator  who  had  received  a 
dairy  farmer's  milk  was  not  willing  to 
bear  responsibility  for  the  milk  when  it 
was  diverted  to  a  nonpool  plant. 
Accordingly.  UDA  proposed — and  the 
Secretary  adopted,  with  some 
modifications — the  "associated 
producer"  provisions. 

The  producer  for  whom  the 
"associated  producer"  provision  was 
intended  did  not  appear  at  the  hearing 
to  present  any  opposition  testimony  but 
did  submit  a  brief  in  which  he 
explained  that  he  was  unable  to  attend 
the  hearing  because  of  a  flooding 
problem.  In  his  brief,  he  stated  that  the 
associated  producer  provision  is  needed 
because  "the  pool  should  service  all 
producers  in  it,  not  just  a  select  few." 
He  suggested,  however,  that  it  be 
modified  to  restrict  it  to  "producer  milk 
originating  in  the  geographical 
boundaries  of  Order  131."  He  did  not 
indicate  that  he  has  used  the  provision 
or  plans  to  use  it  in  the  future  but 


implied  that  it  should  be  kept  as  a 
safeguard. 

Under  the  associated  producer 
provisions,  a  producer  is  permitted  to 
divert  a  certain  portion  of  his/her  milk 
to  a  nonpool  plant  for  Class  III  use  if  50 
percent  of  that  person's  milk  is 
"producer  milk"  in  the  current  month 
and  in  each  of  the  immediately 
preceding  two  months.  On  the  milk 
diverted  to  the  nonpool  plant,  the 
producer  draws  a  payment  from  the 
pool  based  on  the  difference  between 
the  order  uniform  price  and  the  Class  III 
price  for  the  month. 

The  non-member  dairy  farmer  who 
inspired  the  cooperative's  1982  proposal 
has  never  used  the  associated  producer 
provision  and  now  markets  his  milk 
through  UDA.  According  to  the  UDA 
general  manager,  the  California 
producer  who  had  used  the  provision 
for  a  21-month  period  joinecl  UDA  in 
the  fall  of  1989  and  stopped  using  the 
provision  in  February  1989. 

The  associated  producer  provisions, 
when  used,  have  been  difficult  to 
administer.  In  a  letter  referenced  by  the 
UDA  vdtness  at  the  hearing,  the  Order 
131  market  administrator  is  quoted  as 
stating  that  he  had  "no  handle  under  the 
order  for  determining  the  volume  of 
milk  shipped  from  a  producer's  farm  to 
a  nonpool  plant  because  there  were  no 
reporting  requirements"  with  which  to 
verify  the  information  supplied  by  the 
producer.  In  view  of  the  difficulty  of 
administering  the  associated  producer 
provision,  its  lack  of  use  during  the  past 
three  years,  the  potential  for  its  abuse, 
and  the  limited  opposition  to  its 
removal,  there  is  no  valid  reason  to  keep 
it  in  the  order.  Under  these 
circumstances,  it  no  longer  effectuates 
the  declared  policy^  of  the  Act  and 
should  be  removed. 

In  removing  the  associated  producer 
provisions  from  the  order  in  the  initial 
recommended  decision,  §  1131.12(b)(4) 
was  modified  inadvertently.  This 
paragraph  is  part  of  the  order's  "dairy 
farmer  for  other  markets"  provision, 
which  was  not  the  subject  of  the  hearing 
and  should  not  be  modified. 

3.  Conforming  and  Non-Substantive 
Changes 

Certain  conforming  changes  are 
needed  to  implement  the  proposed 
changes  adopted  above.  In  particular, 
§  1131.9  (Handler)  will  have  to  be 
changed  to  allow  a  cooperative  bulk 
tank  handler  or  a  pool  plant  operator  to 
divert  milk  for  their  accounts  to  a 
producer-handler;  §  1131.30  (Reports  of 
receipts  and  utilization)  will  have  to  be 
modified  to  report  the  P-H's  owm-farm 
production  and  supplemental  milk 
purchases  each  month;  §  1131.42 


(Classification  of  transfers  and 
diversions)  will  have  to  be  modified  to 
provide  for  the  classification  of  milk 
diverted  to  a  P-H  from  a  ccoperati\*e 
bulk  tank  handler  or  a  pool  plant 
operator;  §  1131.60  (i.e.,  Handler's  value 
of  milk  for  computing  uniform  price) 
vnll  have  to  be  amended  to  include  the 
value  of  the  P-H  payment  into  the  pool; 
and  §1131.61  (Computation  of  liniform 
price)  will  have  to  he  changed  to  remove 
obsolete  language  related  to  "associated 
producer  milk."  In  addition,  §1131.71 
(Payments  to  the  producer-settlement 
fund)  will  have  to  be  amended  to 
pro\ide  for  the  P-H's  payment  into  the 
pool. 

Other  changes  of  a  minor  and  non- 
substantive nature  should  also  be  made 
to  the  order  at  this  time  to  remove 
obsolete  language  from  the  Class  I  price 
provision  and  to  correct  errors  in 
§  1131.44  (i.e..  change  "ilk"  to  "milk") 
and  §  1131.72  (i.e..  change  "for"  to 
"from").  In  addition,  in  §  1000.6(b)  of 
the  General  Provisions,  the  words  "fails 
to  notify"  should  be  changed  to  read  "so 
notifies  "  in  7  CFR  for  Parts  1120  to 
1199.  Although  the  General  Provisions 
are  the  same  for  all  milk  orders,  the 
wording  of  §  1000.6(b)  for  Parts  1120  to 
1199  was  erroneously  modified  to  read 
"fails  to  notify"  in  the  1978  printing  of 
the  code  book.  This  correction  will 
bring  Parts  1120  to  1199  into  conformity 
with  the  7  CFRs  for  Parts  1000  to  1059 
and  Parts  1060  to  1119. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs  and  proposed  findings  and 
conclusions  Were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  ivith  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  Order  131  was 
first  issued  and  when  it  was  amended. 
The  previous  findings  and 
determinations  are  hereby  ratified  and 
confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
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conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  Central  Arizona 
marketing  area,  and  the  minimum  prices 
specified  in  the  tentative  marketing 
agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such 
prioas  as  will  reflect  the  aforesaid 
ncton,  ensure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  a 
marketing  agreement  upon  which  a 
hearing  has  been  held. 

Recommended  Marketing  Agreement 
and  Order  Amending  the  Order 

The  recommended  marketing 
agreement  is  not  included  in  this 
decision  because  the  regulatory 
provisions  thereof  would  be  the  same  as 
those  contained  in  the  order,  as  hereby 
proposed  to  be  amended.  The  following 
order  amending  the  order,  as  amended, 
regulating  the  handling  of  milk  in  the 
Central  Arizona  mariieting  area  is 
recommended  as  the  detailed  and 
appropriate  means  by  which  the 
foregoing  conclusions  may  be  carried 
out. 

List  ofSubiects  in  7  CFR  Pan  1131 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble,  the  following  provisions  of 
Title  7.  Part  and  1131.  would  be 
amended  as  follows: 

PART  1131— «MLK  IN  THE  CENTRAL 
ARIZONA  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1131  continues  to  read  as  follows: 

Authority:  Sees.  1-19.  48  Stat.  31.  as 
amended.  7  D.S  C.  601-674. 

2-3.  §  1131.10(a)(l)(ii)  is  revised  to 
read  as  follows: 

f  1131.10    Producer-tiandtor. 


(a)«  •  • 

(1)'  •  • 

(ii)  Fluid  milk  products  obtained  by 
transfer  or  diversion  from  pool  plants, 
other  order  plants,  or  from  a  handler 
described  in  S  1131.9(b),  in  an  amount 
not  to  exceed  5  percent  of  its  fluid  milk 


product  disposition  for  the  month  or 
5,000  poimds,  whichever  is  less; 

4.  In  §  1131.13  paragraphs  (a)(2)  and 
(b)(1),  the  words  "that  is  not  a  producer- 
handler  plant."  are  removed. 

5.  Sections  1131.21  and  1131.22  are 
removed. 

6.  In  §  1131.30,  paragraph  (d)  is 
redesignated  as  paragraph  (e),  in  newly 
designated  (e)  the  words  "(a)  through 
(c)"  are  revised  to  read  "(a)  through 
(d)".  and  a  new  paragraph  (d)  is  added 
to  read  as  follows: 


f  1131.30 
uttUistion. 


Reporta  of  receipts  and 


(d)  Each  handler  described  in 
§1131.10  shall  report: 

(1)  The  pounds  of  milk  received  from 
each  of  the  handler's  own-farm 
production  units,  showing  separately 
the  production  of  each  farm  unit  and  the 
number  of  dairy  cows  in  production  at 
each  farm  unit: 

(2)  Fluid  milk  products  and  bulk  fluid 
cream  products  received  at  its  plant  or 
acquired  for  route  disposition  nom  pool 
plants,  other  order  plants,  and  handlers 
described  in  §  1131.g(b): 

(3)  Receipts  of  other  source  milk  not 
reported  pursuant  to  paragraph  (d)(2)  of 
this  section; 

(4)  Inventories  at  the  beginning  and 
end  of  the  month  of  fluid  milk  products 
and  products  specified  in 

§  1131.40(b)(1);  and 

(5)  The  utilization  or  disposition  of  all 
milk  and  milk  products  required  to  be 
reported  pursuant  to  this  paragraph. 

7.  Section  1131.33  is  removed. 

8.  hi  §  1131.42  paragraph  (d)(2)(vi). 
the  words  "pursuant  to  $  1131.22  or" 
are  removed,  and  the  introductory  text 
of  paragraph  (c)  and  paragraph  (c)(lj  are 
revised  to  read  as  follows: 

$  1 1 31 .42    aassif Ication  of  transfers  and 
diversions. 

•  •         •         •         • 

(c)  Transfers  and  diversions  to 
producer-handlers.  Skim  milk  or 
butterfat  transferred  or  diverted  from  a 
pool  plant  or  diverted  from  a  handler 
described  in  S  1131.9(b)  to  a  producer- 
handler  under  this  or  any  other  order 
shall  be  classified: 

(1)  As  Class  I  milk,  if  transferred  or 
diverted  in  the  form  of  a  fluid  milk 
product;  and 

•  •        •        •        • 

9.  In  §  1131.44(a)(4).  the  word  "ilk" 
is  revised  to  read  "milk". 

10.  In  §1131.50,  paragraph  (a)  is 
revised  to  read  as  follows: 


f  1131.50 


Class  prices. 


(a)  The  Class  I  price  shall  be  the  basic 
formula  price  for  the  second  preceding 
month  plus  $2.52. 

•  *        •        •        • 

11.  §  1131.60  is  amended  by  revising 
the  introductory  text,  removing  the 
word  "and"  at  the  end  of  paragraph  (h), 
removing  the  period  at  the  end  of 
paragraph  (i)  and  adding  in  its  place  the 
words  ";  and",  and  adding  a  new 
paragraph  (j)  to  read  as  follows: 

§1131.60    Handler's  value  of  milk  for 
computing  unlfonn  price. 

For  the  purpose  of  computing  the 
uniform  price,  the  market  administrator 
shall  determine  for  each  month  the 
value  of  milk  of  each  handler  with 
respect  to  each  of  the  handler's  pool 
plants  and  of  each  handler  described  in 
§  1131.9  (b)  and  (c)  and  §  1131.10  as 
follows: 

*  •         •         •        • 

(j)  Add,  for  each  producer-handler 
described  in  §  1131.10.  except  a 
producer-handler  whose  total 
distribution  of  packaged  fluid  milk 
products  is  solely  to  retail  consumers  or 
a  producer-handler  who  has  not  been 
distributing  fluid  milk  products  for 
more  than  12  months  since  commencing 
operations,  an  amoimt  resulting  from 
the  computations  in  paragraph  (j)  (1) 
through  (3)  of  this  section: 

(1)  Determine  the  producer-handler's: 
(i)  Average  daily  Class  I  sales  of  own- 
farm  milk  for  the  current  month;  and 

(ii)  Average  daily  Class  I  sales  of  own- 
farm  milk  during  the  month  of  lowest 
production  within  the  immediately 
preceding  12  months  pursuant  to  the 
instructions  in  paragraph  (i)(4)  of  this 
section; 

(2)  Subtract  the  amount  computed  in 
paragraph  (j)(l)(ii)  of  this  section  from 
the  amount  computed  in  paragraph 
(j)(l)(i)  of  this  section  and  multiply  any 
positive  difference  by  the  number  of 
days  in  the  current  month; 

(3)  Multiply  the  pounds  of  milk 
calculated  in  paragraph  (j)(2)  of  this 
section  by  the  difference  between  the 
Class  I  price  at  the  producer-handler's 
plant,  as  adjusted  for  location  at  the 
rates  set  forth  in  §  1131.S2(a),  and  the 
Class  III  price  for  the  current  month; 
and 

(4)  In  determining  the  amount 
computed  pursuant  to  paragraph 
(j)(l)(ii)  of  this  section: 

(i)  A  month  of  abnormally  low 
production  due  to  a  flood,  fire,  or  other 
natural  disaster  beyond  the  control  of 
the  producer-handler  will  be  excluded 
from  the  computation;  and 

(ii)  Own-farm  milk  means  only  the 
milk  produced  by  a  producer-handler 
that  is  actually  received  at  its  plant, 
exclusive  of  bulk  fluid  milk  transfers. 


12.  In  §  1131.61.  paragraph  (b)  is 
removed,  paragraphs  (c)  through  (0  are 
redesignated  as  paragraphs  (b)  through 
(e).  and  newly  redesignated  paragraph 
(d)  is  revised  to  read  as  follows: 

§  1131.61    Computation  of  uniform  price. 

ft        *        *        *        • 

(d)  *  •  • 

(1)  The  total  hundredweight  of 
producer  milk;  and 

(2)  The  total  hundredweight  for  which 
a  value  is  computed  pursuant  to 

tj  1131.60(0. 

13.  In  §  1131.71,  the  introductory  text 
of  paragraph  (a)  is  revised,  paragraph  (h) 
is  redesignated  as  paragraph  (c),  and  a 
new  paragraph  (b)  is  added  to  read  as 
follows: 

§  1 1 31 .71    Payments  to  ttie  producer- 
settlement  fund. 

(a)  On  of  before  'he  13th  day  after  the 
end  of  the  month,  each  handler,  except 
a  handler  described  in  §  1131.10,  shall 
pay  to  the  market  administrator  the 
amount,  if  any.  by  which  the  amount 
spetufied  in  paragraph  (a)(1)  of  this 
section  exceeds  the  amount  specified  in 
paragraph  (a)(2)  of  this  section: 

ft        *        tt        *        * 

(b)  On  or  before  the  13th  day  after  the 
end  of  the  month,  each  handler 
described  in  §  1131.10,  except  those 
which  are  exempt  from  such  pa>'ment 
pursuant  to  §  1131.60(j),  shall  pay  to  the 
market  administrator  the  amount 
computed  pursuant  to  §  1131. 60(j). 

ft         •         •         •        • 

14.  In  §  1131.72.  the  word  "for"  is 
revised  to  read  "from"  in  the  section 
heading,  paragraph  (b)  is  removed,  and 
paragraph  (c)  is  redesignated  as 
paragraph  (b). 

15.  In  §  1131.77.  the  last  sentence  is 
removed. 

16.  In  §  1131.85.  paragraph  (h)  is 
removed. 

Dated:  November  4. 1994. 
Kenneth  C  Claytaa. 

.Acting  Administrator. 
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Review  of  Existing  Regulations  for 
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ACTION:  Notice  of  inquiry. 


SUMMARY:  This  is  the  second  step  of  an 
effort  by  the  Department  of  Energy  (DOE 
or  Department)  to  involve  the  public  in 
assessing  opportunities  for  streamlining 
the  Department's  existing  regulations.  In 
a  notice  of  inquiry  published  on  Marc:h 
1. 1994  (59  FR  9682),  the  Department 
sought  public  comments  on  general 
areas  of  its  existing  regulations  that 
should  be  modified  or  eliminated.  In 
this  document,  the  Department  seeks 
public  comment  on  specific  regulations 
that  have  been  targeted  for  modification 
or  elimination  based  on  the  earlier 
public  comments.  This  streamlining 
effort  is  in  response  to  Executive  Order 
12866,  "Regulatory  Planning  and 
Review." 

This  document  also  establishes  a  plan 
for  performing  similar  reviews  under 
the  Regulatorj'  Flexibility  Act. 
DATES:  Written  coihments  (10  copies) 
will  be  considered  if  received  by  the 
Department  no  later  than  December  29, 
1994. 

ADDRESSES:  Written  comments  (10 
copies)  and  the  envelope  should  be 
marked.  "Second  Notice  of  Inquiry, 
Docket  No.  GC-NOI-94-110."  Written 
comments  should  be  submitted  to:  U.S. 
Department  of  Energy,  Office  of  General 
Counsel.  GC-1.  Attn:  Romulo  Diaz,  Jr.. 
1000  Inde|>endence  Avenue  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Romulo  L.  Diaz,  Jr.,  U.S.  Department  of 
Energy,  1000  Independence  Avenue 
SW..  Washington,  DC  20585.  (202)  586- 
2902. 

SUPPLEMENTARY  INFORMATION: 

I.  Backg^und 

This  streamlining  effort  is  in  response 
to  Executive  Order  12866.  "Regulator}' 
Planning  and  Review."  published 
October  4, 1993  (58  FR  51735).  The 
Executive  Order  requires  that  existing 
significant  regulations  be  reviewed  to: 
make  them  more  effective  in  achieving 
regulatory  objectives;  reduce  regulatory 
burden:  or  align  them  more  closely  with 
the  President's  priorities  or  principles  of 
the  Executive  Order.  IXDE  has  expanded 
the  scope  of  its  review  to  include  all  of 
its  existing  regulations. 

It  is  the  Department's  intention  to 
implement  any  modifications  or 
revisions  to  existing  regulations  through 
appropriate  administrative  actions, 
including  issuance  of  notices  of 
proposed  rulemaking. 

The  Department  published  on  March 
1, 1994.  a  notice  of  inquiry  (NOl) 
requesting  that  the  public  provide 
general  comments  on  areas  where 
existing  DOE  regulaticms  should  be 


modified  or  eliminated.  The  Department 
received  14  written  public  comments  in 
response  to  that  notice.  Those 
comments,  combined  with  an  extensive 
internal  review,  were  used  as  the  basis 
for  developing  the  list  of  potentially 
beneficial  regulatory  modifications  or 
deletions  set  forth  below. 

II.  Discussion 

Most  of  the  public  comments  focused 
on  the  Department  of  Energy 
Acquisition  Regulations  (DEAR), 
although  a  few  comments  related  to  the 
Department's  National  Environmental 
Policy  Act  (NEPA)  regulations  and 
DOE'S  Institutional  Conservation 
Program  regulations. 

Streomline  Procurement  Activities 

Many  of  the  comments  were  based  on 
recommendations  formulated  in  January 
1994  by  a  group  of  contractor 
purchasing  managers  representing  eight 
of  the  Department's  management  and 
operating  (M&O)  contractors:  PNL; 
Associated  Universities.  Inc.;  Bechtel: 
EG&G,  Inc.;  FERMCO;  Stanford 
University:  Westinghouse;  and  the 
University  of  California.  That  group 
produced  a  report  entitled  "DOE 
Contractor  Purchasing,  from  Rigid  Rules 
to  Guiding  Principles,"  (M&O 
Contractors'  Report)  which  was 
submitted  to  Secretary  O'Leary  on 
January  31,  1994.  Although  the  M&O 
Contractors'  Report  was  prepared  before 
the  first  NOI  was  issued,  its 
recommendations  are  germane  to  a 
number  of  EKDE  efforts  to  streamline  the 
DEAR. 

Pursuant  to  Executive  Order  12861 
(58  FR  48255.  September  14. 1993),  the 
Department's  Office  of  Human 
Resources  and  Administration  has  an 
effort  underway  to  reduce  internal 
regulatory  guidance  by  a  minimum  of  50 
percent.  In  fact,  through  a  recent  final 
rulemaking  published  on  May  10. 1994 
(59  FR  24357),  the  Department 
eliminated  approximately  ten  percent  of 
the  DEAR,  and  is  continuii^  its  efforts 
to  comply  with  Executive  Orders  12861 
and  12866  through  an  extensive 
regulatory  analysis. 

An  internal  DOE  task  group  is 
currently  conducting  a  detailed  review  - 
of  the  DEAR  to  identify  additional  areas 
for  reduction.  The  initial  effort  of  the 
task  group  is  to  eliminate  unnecessary 
language  from  the  E£AR,  such  as 
provisions  that  duplicate  other 
regulations,  or  purely  internal 
administrative  provisions  that  should  be 
included  in  an  Acquisition  Manual  or 
Handbook.  Later  stages  of  the  review 
vtrill  consider  more  substantive  changes. 

In  addition,  several  DOE  task  forces, 
established  to  implement  a  report  of  the 
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Contract  Reform  Team,  entitled 
"Making  Contracting  Work  Better  and 
Cost  Lms"  (DOE/S-107).  are 
considering  recommendations  that 
relate  to  MAO  contractor  regulations 
and  practices.  The  comments  received 
in  response  to  the  March  1. 1994.  NOI 
have  been  forwarded  to  those  groups. 
Those  commenters  addressing  the 
DEAR  reiterated  their  willingness  to 
work  with  DOE  on  reducing 
unnecessary  regulatory  burdens.  We 
would  welcome  the  opportunity  to  work 
with  MAO  contractors  and  other  DOE 
stakeholders  on  this  effort. 

Simplify  NEPA  Compliance 

With  regard  to  suggestions  for 
revisions  to  the  Department's  NEPA 
regulations  (10  CFR  Part  1021).  the 
Department  believes  that  a  new 
Secretarial  Policy  addresses  the 
substance  of  the  public  comments. 
(Secretarial  Policy  on  the  National 
Environmental  Policy  Act,  U.  S. 
Depaitment  of  Energy,  June  13.  1994.) 
Under  the  new  policy.  Secretary 
O'Leary  has  directed  a  number  of 
actions  to  streamline  the  NEPA  process, 
minimize  the  cost  and  time  for 
dociUMnt  pnparation  and  review. 
amphastae  teamwork,  and  make  the 
process  more  useful  to  decision  makera 
and  the  public.  The  Secretary  invited 
full  Departmental  participation, 
including  contractors,  to  implement 
these  new  policies. 

Improve  Institutional  Conservation 
Program  (ICP) 

The  Statasof  New  York,  Vermont  and 
Utah  coBimawtad  on  the  need  to 
improve  the  flexibility  of  DOE's  ICP 
regulations  (10  CFR  Part  455).  Under  the 
IGP,  the  Department  provides  matching 
funds  for  engineering  studies  and 
implementation  of  identified 
conservation  measures.  The  commenters 
noted  that  Federal  dollars,  while  not 
large,  have  provided  the  necessary 
leverage  to  spur  many  major  energy 
conservation  initiatives  on  behalf  of 
schools  and  hospitals.  The  State  of 
Vermont  noted  the  program's  "well 
deserved  reputation  ...  for  regulatory 
overload"  and  urged  that  the  Federal 
Government  "minimize  litsj 
involvement  in  the  administration  of 
ICP  to  give  the  jSltates  the  flexibility 
needed  to  operate  this  program  in  a 
more  cost-effective  manner."  The  State 
of  New  York,  among  other  things,  noted 
its  concerns  that  the  DOE  regulations 
had  not  fully  implemented  the 
flexibility  inherent  in  the  State  Energy 
Efficiency  Programs  Improvement  Act  of 
1990  (P.L.  101-440).  and  that  delays  in 
ICP  approvals  due  to  environmental 
reviews  could  be  reduced  hv  blanket 


exceptions  for  the  ICP  or  clearer  NEPA 
policy  and  procedures  applicable  to  the 
ICP.  Within  the  framework  provided  by 
DOE's  NEPA  regulations  and  the 
recently  issued  Secretarial  Policy  on 
NEPA.  DOE  has  the  flexibility  for  and 
has  initiated  certain  I^JEPA  process 
improvements,  such  as  the  preparation 
of  a  broad,  programmatic  NEPA 
assessment  for  the  ICP  to  simplify  and 
accelerate  NEPA  review  for  individual 
projects.  The  Department  would 
welcome  specific  recommendations  on 
how  to  modify  existing  ICP  regulations 
consistent  with  statutory  requirements, 
as  well  as  whether  any  statutory 
revisions  are  needed. 

Changes  in  Statutory  Authorities  and 
Mission 

DOE'S  Golden  Field  Office  noted  that 
the  authorizing  authority  for  geothermal 
loan  guarantees  and  for  alcohol,  biomass 
and  municipal  waste  proiects  has 
expired,  so  that  10  CFR  Parts  791  and 
799  should  be  eliminated.  Moreover,  the 
Golden  Field  Office  commented  that  the 
Department  had  never  entered  into 
loans  or  loan  guarantees  for  activities 
covered  by  10  CFR  Parts  792.  794.  796- 
798.  nor  have  such  activities  received 
Congressional  appropriations. 

The  Department's  Oak  Ridge 
Operations  Office  suggested  Uiat  10  CFR 
Parts  760-766  be  reviewed  for  possible 
modification  in  light  of  the 
Department's  new  emphasis  on 
environmental  management  and  shift 
away  from  nuclear  weapons  activities. 

Proposed  Targets 

Upon  review  of  the  comments 
received  on  the  March  1,  1994.  Federal 
Register  notice  and  the  Department's 
internal  review,  the  Department  has 
targeted  the  following  regulations  or 
areas  for  modification  or  elimination: 

(1)  Eliminate  regulations  in  10  CFR 
Part  515  (Powerplant  and  Industrial 
Fuel  Use  Act). 

(2)  Eliminate  10  CFR  Part  791 
(Electric  and  Hybrid  Vehicle  Research. 
Development.  Demonstration,  and 
Production  Loan  Guarantees). 

(3)  Eliminate  10  CFR  Part  799  (Loan 
Guarantees  for  Alcohol  Fuels.  Biomass 
Energy  and  Municipal  Waste  Projects). 

(4)  Eliminate  10  CFR  Part  792  (Loans 
for  Reservoir  Confirmation  Projects). 

(5)  Eliminate  10  CFR  Part  794  (Loans 
for  Development  of  Wind  Energy 
Systems  and  Small  Hydroelectric  Power 
Projects). 

(6)  Eliminate  10  CFR  Part  796  (Federal 
Loan  Guarantees  for  Alternative  Fuel 
Demonstration  Facilities). 

(7)  Eliminate  10  CFR  Part  797  (Loans 
for  Small  Hydroelectric  Power  Project 


Feasibility  Studies  and  Related 
Licensing. 

(8)  Eliminate  10  CFR  Part  798  (Urban 
Wastes  Demonstration  Facilities 
Guarantee  Program). 

(9)  Modify  10  CFR  Part  455  (Grants 
Programs  for  Schools  and  Hospitals  and 
Buildings  Owned  by  Units  of  Local 
Government  and  Public  Care 
Institutions). 

(10)  Modify  10  CFR  Part  760 
(Domestic  Uranium  Program). 

(11)  Modify  10  CFR  Part  761  (Criteria 
to  Assess  Viability  of  Domestic  Uranium 
Mining  and  Milling  Industry). 

(12)  Modify  10  CFR  Part  762 
(Uranium  Enrichment  Services  Criteria). 

(13)  Modify  10  CFR  Part  763 
(Uranium  Enrichment  Late  Payment 
Charges). 

III.  Plan  Under  the  Regulatory 
Flexibility  Act 

The  Department  is  incorporating  a 
requirement  for  regulatory  review  under 
the  Regulatory  Flexibility  Act  (RFA). 
(P.L.  96-354.  5  U.S.C.  601-612).  with 
the  program  for  periodically  reviewing 
existing  regulations  under  Executive 
Order  12866.  Among  its  provisions,  the 
RFA  requires  each  agency  to  publish  in 
the  Federal  Register  a  plan  for  the 
periodic  review  of  the  agency's  existing 
rules  which  have  or  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses, 
organizations,  and  governmental 
jurisdictions  afiiscted  by  a  rule  (5  U.S.C. 
610).  The  purpose  of  the  RFA  review  is 
to  determine  whether  such  rules  should 
be  continued  without  change,  or  should 
be  amended  or  rescinded,  consistent 
with  the  stated  objectives  of  applicable 
statutes,  to  minimize  any  significant 
economic  impact  of  the  rules  upon  a 
substantial  number  of  small  entities. 
The  plan  must  provide  for  the  review  of 
all  such  existing  rules  once  within  ten 
years  of  their  promulgation  as  final 
rules.  As  part  of  its  RFA  plan.  DOE  is 
expanding  the  scope  of  the  RFA  review 
to  include  review  of  all  of  DOE's 
existing  regulations,  not  just  regulations 
with  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities.  This  will  be  accomplished  as 
part  of  the  Department's  periodic  review 
of  existing  regulations  under  Executive 
Order  12866. 

Issued  in  Washington.  DC  on  November  4. 
1994. 

Robert  R.  Nordhaus, 

General  Counsel. 

IFR  Doc.  94-27900  Filed  11-10-94:  8:45  am) 
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Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RM-04-403] 
RIN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for  Ttiree 
Cleaning  Products 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy.  Department  of 
Energy. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Energy  Policy  and 
Conservation  Act.  as  amended  by  the 
National  Energy  Conservation  Policy 
Act,  the  National  Appliance  Energy 
Conservation  Act.  the  National 
Appliance  Energy  Conser\'ation 
Amendments  of  1988  and  the  Energy 
Policy  Act  of  1992.  prescribes  energy 
conservation  standards  for  certain  major 
household  appliances  and  requires  the 
Department  of  Energy  (Department)  to 
administer  an  energy  conservation 
program  for  these  products.  Among 
other  things,  the  Energy  Policy  and 
Conservation  Act,  as  amended,  requires 
the  Department  to  consider  amending 
the  energy  conservation  standards  for 
dishwashers,  clothes  washers  and 
clothes  dryers. 

The  purpose  of  this  Advance  Notice 
of  Proposed  Rulemaking  is  to:  Present 
for  comment  the  product  classes  that  the 
Department  is  planning  to  analyze; 
present  a  detailed  discussion  of  the 
analytical  methodology  and  analytical 
models  that  the  Department  expects  to 
use  in  performing  analyses  in 
connection  with  the  proposed  rule;  and 
facilitate  the  gathering  of  information 
and  comments  prior  to  publishing  a 
subsequent  notice  of  proposed 
rulemaking. 

DATES:  Written  comments  must  be 
received  by  January  30,  1995. 
ADDRESSES:  Written  comments  are  to  be 
submitted  to:  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency  and 
Renewable  Energy.  "Energy  Efficiency 
Standards  for  Consumer  Products." 
(Docket  No.  EE-RM-94-403).  Room  5E- 
066,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  (202)  586-7140. 

Copies  of  the  public  comments 
received  may  be  read  at  the 
Department's  Freedom  of  Information 
Reading  Room.  U.S.  Department  of 
Energy.  Forrestal  Building,  Room  lE- 
190. 1000  Independence  Avenue,  SW. 
Washington.  DC  20585,  (202)  586-6020 


between  the  hours  of  9:00  a.m.  and  4K)0 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  more  information  concerning 
public  participation  in  this  rulemaiking 
proceeding,  see  section  IV.  "Public 
Comment  Procedures,"  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
P.  Marc  LaFrance,  U.S.  Department  of 
Energy.  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-431. 1000 
Independence  Avenue.  SW., 
Washington,  DC  20585,  (202)  586- 
7140 
Eugene  Margolis,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Counsel, 
Forrestal  Building.  Mail  Station  GC- 
72. 1000  Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586- 
9507 

SUPPLEMENTARY  INFOTMATION: 

I.  Intioduction 

a.  Authority 

b.  Background 

II.  Methodology 

III.  Models,  Data,  and  Assumptions 

a.  Engineering  Perfomfiance  Models  and 
Costing  Analysis 

1.  Appliance  classes 

2.  Baseline  units 

3.  Design  options 

4.  Maximum  technologically  feasible 
designs 

5.  Performance  models 

6.  Costing  analysis 

7.  Price-efficiency  relationships 

8.  Data  sources 

9.  Outputs  from  the  Engineering  Analysis 

b.  Residential  Energy  Models 

1.  Lawrence  Berkeley  Laboratory 
Residential  Energy  Model 

2.  Residential  End-Use  Energy  Planning 
System  (REEPS  2.12) 

c.  Maiiu&cturer  Impact  Models 

1.  Conceptual  approach 

2.  Measures  of  impact 

3.  LawTence  Berkeley  Laboratory 
Manufacturer  Impact  Model 

4.  Government  Regulatory  Impact  Model 

5.  Cash-flow  analysis  of  costs  due  to 
standards 

6.  Data  sources 

d.  Utility  Impact  Model. 

e.  Sensitivity  Analyses 

IV.  Public  Comment  Procedures 

a.  Participation  in  Rulemaking 

b.  Written  Comment  Procedures 

c.  Issues  for  Public  Comment 

V.  Review  under  Executive  Order  12866 

L  Introduction 

a.  Authority 

Part  B  of  Title  III  of  the  Energy  Policy 
and  Conservation  Act.  Public  Law  94- 
163.  as  amended  by  the  National  Energy 
Conservation  Policy  Act,  Public  Law 
95-619.  the  National  Appliance  Energy 
Conservation  Act.  Public  Law  100-12. 
the  National  Appliance  Energy 
Conservation  Amendments  of  1988, 


Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992.  Public  Law  102- 
486,*  created  the  Energy  Conservation 
Program  for  various  Consumer  Products 
other  than  Automobiles  (Program). 

Three  cleaning  products 
(dishwashers,  clothes  washers,  and 
clothes  dryers)  are  the  subject  of  this 
Advance  Notice  of  Proposed 
Rulemaking.  The  National  Appliance 
Energy  Conservation  Act  of  1987 
amended  the  Act  (section  325(g))  to 
impose  prescriptive  standards  (design 
feature  requirements)  for  the  three 
cleaning  products  as  part  of  the  energy 
conservation  program  for  consumer 
products.  These  design  feature 
requirements  were  effective  for 
appliances  manufactured  on  or  after 
January  1. 1988.  and  were  as  follows: 
dishwashers  shall  be  equipped  with  an 
option  to  dry  without  heat,  clothes 
washers  shall  have  an  unheated  rinse 
option,  and  gas  clothes  dryers  shall  not 
be  equipped  with  a  constant  burning 
pilot.  The  Act  required  the  Department 
to  conduct  a  rulemaking  by  January  1. 

1990.  to  determine  if  the  above 
mentioned  standards  should  be 
amended.  The  Act  provided  that  any 
amendment  to  the  standards  would 
apply  to  products  manufactured  three 
years  after  the  rulemaking.  The  final 
rule  (56  FR  22279)  was  issued  May  14, 

1991.  and  is  effective  for  products 
manufactured  on  or  after  May  14. 1994 
(hereafter  referred  to  as  the  May  1991 
final  rule).  The  Act  also  requires  the 
Department  to  conduct  a  subsequent 
rulemaking  no  later  than  five  years  after 
the  date  of  publication  of  the  previous 
final  rule.  "This  second  round  of 
rulemaking  is  the  purpose  of  today's 
notice. 

Any  new  or  amended  standard  is 
required  to  be  designed  so  as  to  achieve 
the  maximum  improvement  in  energy 
efficiency  that  is  technologically 
feasible  and  economically  justified 
(section  325(1)(2)(A)). 

Section  325(l)(2)(B)(i)  of  the  Act 
provides  that  before  the  Department 
determines  whether  an  energy 
conservation  standard  is  economically 
justified,  it  must  first  solicit  comments 
on  the  proposed  standard.  After 
reviewing  comments  on  the  proposal. 


'  Part  B  of  Title  ID  of  the  Energy  Policy  and 
Conservation  Act.  as  amended  by  the  National 
Energy  Conservation  Policy  Act.  the  National 
Appliance  Energy  Conservation  Act.  the  National 
Appliance  Energy  Conservation  Amendments  of 
1988.  and  the  Energy  Policy  Act  of  1992.  is  referred 
to  in  this  Advance  t^otice  of  Proposed  Rulemaking 
as  the  "Act."  Part  B  of  Title  ni  is  codified  at  42 
U.S.C  6291  et  seq.  Part  B  of  Title  UI  of  the  Energy 
Policy  and  Conservation  Act.  as  amended  by  the 
National  Energy  Conservation  Policy  Act  only,  is 
referred  to  as  the  National  Energy  Conser\-ation 
Policy  Act. 
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the  Dep«rtiiMnt  must  then  determiiM 
that  tte  baMfit*  of  th«  ctaadard  exceed 
its  biatiaaa,  based  to  the  peatest  extent 
practicaUa,  an  a  weii^inx  of  the 
following  aavan  Eacton: 

(1)  The  acx>nofnic  impact  of  the 
itandsrd  on  tha  UMBufiKturen  and  on 
the  consuman  of  tba  products  tubiect  to 
•uch  standard; 

(2)  The  savings  in  operating  rxMta 
throughout  the  estimated  average  life  of 
the  covered  product  in  the  type  (or 
class)  compared  to  any  increase  in  the 
price,  initial  chargBs,  or  maintenance 
expenses  for  the  covered  products  that 
are  likely  to  result  directly  from  the 
irrposition  of  tba  standard: 

(3)  The  total  proiectad  amount  of 
energy  savings  likely  to  result  directly 
bom  the  imposition  of  the  standard; 

(4)  Any  iMsening  of  the  utility  or  the 
performance  of  the  covered  products 
likely  to  result  from  the  imposition  of 
the  standard; 

(5)  The  impact  of  any  lessening  of 
competition,  as  determined  in  writing 
by  the  Attorney  General,  that  is  likely  to 
result  from  the  imposition  of  the 
standard; 

(6)  The  need  for  national  energy 
conservation:  and 

(7)  Other  factors  the  Secretary 
considers  relevant. 

h.  Background 

The  Department  ronducled  the  first 
rulemaking  to  determine  if  the 
standards  (design  feature  requirements) 
imposed  by  the  Act  should  be  nmended. 
The  Department  published  an  Advance 
Notice  of  Propoaed  Rulemaking  {S3  FR 
17712,  May  18.  1988),  a  Notice  of 
Proposed  Rulemaking  (54  FR  32744, 
August  9.  1989).  and  the  May  1991  final 
rule.  The  May  1991  final  rule  imposed 
energy  conservation  standards  for  the 
cleaning  products  which  are  based  on 
performance.  The  standards  specify  a 
minimum  energy  factor  for  both  classes 
of  dishwashers  (Standard  and  Compact). 
Two  of  the  five  classes  of  clothes 
washers  (Top-loading  Standard  and 
1op-loeiJi:ig  Compact)  and  four  of  the 
five  clas.ses  of  clothes  dryers  (Electric 
Standard,  Elettric  Compact  (120v), 
Electric  Compaci  (240v),  and  Gas 
Standard)  are  subject  to  a  minimum 
energy  factor  while  the  remaining 
classes  are  suhjmi  to  design  feature 
requirements.  The  May  1991  final  rule 
energy  conservation  standards  are 
effective  for  products  maniifa<:tured  on 
or  after  May  14.  1994 

In  the  May  1991  final  rule,  the 
Department  announced  that  it  was 
accelerating  the  second  review  of  energy 
efficiency  standards  for  clothes  washers 
because  it  bef:ame  aware  of  a  design 
option  (horizontal-axis  wash  tub  in  a 


top- loading  washer)  in  use  in  Europe 
that  %iras  not  included  io  the  proposed 
rule  and  upon  which  no  comment  was 
received.  The  Department  did  not 
considw  establishing  a  standard  based 
on  the  top-loading  horizontal-axis 
design  option  because  this  information 
came  to  the  attention  of  the  Department 
after  the  cloae  of  the  comment  period  on 
the  propoaed  rule  and  thus  was  not 
subject  to  public  debate.  The 
Department  published  an  Advance 
Notice  of  Proposed  Rulemaking  (55  FR 
39624.  September  28. 1990.  "nine 
product  rulemaking")  which  announced 
the  acceleration  of  the  second  review  of 
energy  efficiency  standards  for  clothes 
washers.  In  response  to  that  notice,  a 
number  of  energy  efficiency  advocates 
and  appUanoe  manufacturers  requested 
that  the  Oapeitment  delay  the  set.ond 
review  until  1995-1996.  The  additional 
time  was  requested  in  order  to  allow 
manufacturers  time  to  implement  the 
standards  imposed  by  the  May  1991 
final  rule  and  to  fully  evaluate  new, 
more  energy  efficient  technologies  such 
as  top-loading  horizontal-axis  clothes 
washers.  This  additional  time. 
manufacturers  contended,  would  enable 
them  to  provide  more  meaningful  and 
relevant  comments  on  the  next, 
legislatively  required  rulemaking.  The 
Department  considered  the  request,  and 
by  letter,  dated  February  26. 1992, 
notified  the  parties  requesting  the  delay 
that  the  Department  had  determined 
that  it  would  conduct  the  rulemaking  on 
the  later  schedule,  as  requested. 

Today's  Advance  Notice  of  Proposed 
Rulemaking  includes  clothes  washers. 
Comments  previously  received  for  the 
September  28.  1990.  Advance  Notice  of 
Proposed  Rulemaking  relative  to  clothes 
washers  will  be  considered  and 
addressed  in  the  Department's  Notice  of 
Proposed  Rulemaking.  Those  who 
submitted  previous  comments  have  the 
option  of  maintaining  their  previously 
submitted  comments,  amending 
previous  comments,  or  withdrawing 
their  previous  comments  and  submitting 
new  comments.  The  Department  will 
address  all  applicable  comments  in  the 
Notice  of  Proposed  Rulemaking. 

Presently,  the  Department  also  is 
conducting  a  rulemaking  on  three  ty{>es 
of  consumer  produds  (central  air 
conditioners  and  central  air 
conditioning  heat  pumps:  furnaces;  and 
refrigerators,  refrigerator-freezers,  and 
freezers)  which  was  initiated  by  the 
publication  of  a  Advance  Notice  of 
Proposed  Rulemaking.  (58  FR  47326. 
Sept.  8.  1993)  (hereafter  referred  to  as 
the  Three  Product  Advance  Notice).  The 
Three  Product  Advance  Notice  has  a 
detailed  discussion  on  numerous  cross- 
c:utting  policy  and  methodological 


issues.  These  issues  include  discount 
rates,  environmental  externalities, 
manufacturer  impact  analysis, 
incremental  analysis  and  information  on 
any  identifiable  groups  or  consumers 
who  may  be  disproportionally  affected 
by  any  proposed  national  energy 
efficiency  standard  levels.  The 
Department  proposes  to  use  the  same 
analytical  methods  in  all  efficiency 
standard  rulemakings  and,  therefore,  the 
decisions  on  many  of  these  cross-cutting 
issues  that  emerge  from  other 
rulemalung  processes,  such  as  the  Three 
Product  Advance  Notice,  are  likely  to  be 
reflected  in  the  proposed  standards  that 
will  follow  this  Advance  Noli(x. 

The  Department  is  developing  a 
general  test  procedure  revision  whicJi 
will  address  previously  granted  waivers, 
add  future  testing  criteria  and  provide 
test  procedure  clarity.  This  planned 
revision  will  not  change  the  energy 
consumption  reporting  of  any  pro<du(.l 
models  and  will  be  promulgated  prior  to 
the  efliactive  date  of  any  new  standards 
from  this  rulemaking. 

II.  Methodology 

This  section  provides  a  brief 
description  of  the  analyses  to  be  used  to 
determine  the  impacts  of  the  .standards, 
h  offers  an  overview  of  the  analytic 
methodology  and  discusses  the  major 
components  of  the  analyses:  the 
Engineering  Analysis,  the  Manufacturer 
Analysis,  the  Consumer  Analysis,  and 
the  Utility  Analysis. 

This  section  also  discusses  the 
interrelationships  among  the 
components  that  ensure  consistency 
throughout  the  analyses. 

The  next  section.  Models.  Data  and 
Assumptions,  describes  the  computer 
models  used  in  the  analyses.  The 
models  predict  the  anticipated  response 
of  consumers,  manufaciurers,  and 
utilities  to  future  changes  in  the 
economy,  including  the  imposition  of 
energy  conservation  standards. 
Quantitative  estimates  of  the  impacts  of 
standards  will  be  calculated  from  the 
outputs  from  the  models.  The  models 
that  will  be  utilized  in  the  analyses  are: 

•  Engineering  Performance  Models, 

•  Consumer  Impact  Models. 

•  Manufacturer  Impact  Models,  and 

•  Utility  Impact  Model. 
The  function,  data  sources, 

assumptions  and  validity  of  the  results 
for  each  model  ore  discussed  below. 

The  overall  impact  of  appliance 
conservation  standards  on  energy  use, 
consumers,  manufacturers,  and  other 
factors  will  be  determined  by  comparing 
projections  under  the  base  case  ^  with 


'  The  base  case  assumes  implenicntaiiion  a(  thr 
t  onsenation  standards  that  wtn  set  l>y  the 
l)ppartnK"nt  of  inr^y  in  the  M.tv  1991  final  r.ilp 


the  projections  under  the  proposed 
standards  and,  perhaps,  by  comparing 
the  projections  of  various  proposed 
standards.  The  possible  comparison  of 
different  standard  cases  was  one  of  the 
issues  raised  in  tlie  Thsee  Product 
Advance  Notice.  The  analysis  method 
chosen,  based  on  the  review  of  public 
comments  on  this  earlier  notice,  as  well 
as,  comments  received  in  response  to 
today's  notice,  will  be  used  in  the 
development  of  the  proposed  standards 
for  the  products  addressed  by  this 
Advance  Notice. 

The  analysis  that  will  be  performed  is 
made  up  of  the  following  items: 

•  An  Engineering  Analysis  that 
establishes  the  technical  feasibility  and 
product  attributes,  including  costs  of 
design  options,  to  improve  appliance 
efficiency. 

•  A  Manufacturer  Analysis  that 
provides  an  estimate  of  manufacturers' 
responses  to  the  proposed  standards. 
Their  responses  are  quantified  by 
changes  in  several  financial 
performance  measures,  such  as  pricing, 
output  and  profitability  etc. 

•  A  Consumer  Analysis  that  forecasts 
appliance  sales,  efficiencies,  energy  use. 
consumer  expenditures,  and  the 
national  net  benefits  and  costs  and  a 
separate  Life  Cycle  Cost  Analysis  to 
evaluate  the  purchaser's  savings  in 
operating  expen.ses  relative  to  increases 
in  purchase  price. 

•  A  Utility  Analysis  that  measures  the 
projected  impacts  of  the  altered  energy- 
consumption  patterns  on  electric  and 
gas  utilities. 

Each  analysis  area  will  be  performed 
for  each  of  the  three  products  under 
consideration.  The  results  of  the 
Engineering  Analysis  will  be  reviewed 
by  the  Department  to  determine  whether 
standards  for  each  product  could  yield 
measurable  energy  savings.  If  standards 
would  not  yield  energy  savings,  then  the 
analysis  will  be  terminated.  If  energy 
savings  are  possible,  then  a  detailed 
analysis  is  performed. 

There  is  interaction  among  the 
Engineering,  Consumer.  Utility,  and 
Manufacturer  Analyses.  The 
Engineering  Analysis  examines 
appliance  designs  and  related  attributes 
such  as  efficiency  and  costs.  Based  on 
the  relationships  between  the  prices  and 
efficiencies  of  design  options,  the 
Consumer  Analysis  forecasts  sales  and 
efficiencies  of  new  and  replacement 
appliances.  These  data  are  used  as 
inputs  to  the  Manufacturer  Analysis  to 
determine  the  financial  impacts  on 
prototypical  firms  within  the  industry. 
The  Consumer  Analysis  forecasts 
national  aggregate  enei^  savings  and 
consumer  expenditures  associated  with 
the  purchase  and  operation  of  the 


appliances.  Consumer  expenditures 
(both  purchase  and  operation)  are 
employed  in  the  Life-Cycle  Cost 
Analysis  to  determine  consumer 
impacts.  Changes  in  sales,  revenues, 
investments,  and  marginal  costs  of 
utilities  are  calculated  from  the  energy 
savings  in  the  Utility  Analysis. 

Three  periods  of  time  are  used  in  the 
analyses.  First,  the  Engineering  Analysis 
examines  the  technical  feasibility  of 
improving  the  efficiency  of  the  covered 
products  by  analyzing  design  options 
available  today  to  improve  product 
efficiency,  whether  they  are 
commercially  available  or  prototypes. 
Second,  the  Manufacturer  Analysis  is 
performed  for  a  typical  year  after  the 
standards  are  assumed  to  have  been 
imposed.  Typically,  the  fifth  year  is 
selected,  so  all  major  impacts  of  a 
standard  would  have  occurred.  Third, 
the  Consumer  Analysis  examines 
impacts  over  a  time  period  at  least  as 
long  as  the  average  lifetimes  of  the 
products. 

III.  Models,  Data,  and  Assumptions 

a.  Engineering  Performance  Models  and 
Costing  Analysis 

The  Engineering  Analysis  addresses 
two  statutory  requirements.  The  first 
requirement  is  that  the  Department 
consider  only  improvements  in  energ>' 
efficiency  that  are  technologically 
feasible.  The  second  is  that  the 
Department  consider  any  lessening  of 
utility  to  the  consumer  due  to  the 
imposition  of  standards.  In  addition,  the 
Engineering  Analysis  provides 
information  on  efficiencies,  energy 
consumption,  manufacturing  costs,  and 
maintenance  and  installation  costs  for 
use  in  the  other  analyses. 

The  Engineering  Analysis  develops 
cost  and  efficiency  data  for  a  set  of 
design  options  within  each  appliance 
class.  These  data  are  the  output  of  the 
engineering  performance  models  and 
costing  analysis  discussed  in 
subsections  5-9.  below. 

1.  Appliance  Classes 

The  first  step  in  the  Engineering 
Analysis  is  to  segregate  product  types 
into  separate  classes  to  which  different 
enei^  conservation  standards  apply. 
Classes  are  differentiated  by  the  type  of 
energy  use  (oil,  natural  gas,  or 
electricity)  or  capacity  or  performance- 
related  features  that  provide  utility  to 
the  consumer  and  affect  efficiency. 
Classes  are  differentiated  in  order  to 
ensure  that  consumer  products  having 
different  capacities  or  other 
performance-related  features  affecting 
efficiency  and  utility  remain  available  to 
consumers. 


For  each  of  the  three  appliances,  the 
following  are  the  classes  that  the 
Department  proposes  to  consider.  The 
Department  welcomes  comments  on  the 
proposed  classes. 

(i)  Dishwashers 

Compact  Dishwasher  (less  than  22 

inches  in  exterior  width) 
Standard  Dishwasher  (equal  to  or 

greater  than  22  inches  in  exterior 

width) 

(ii)  Clothes  Washers 

Compact  (less  than  1.6  ft  '  capacity) 
Standard  (1.6  ft '  or  greater  capacity) 

(iii)  Clothes  Dryers 

Electric,  Standard  (4.4  ft  '  or  greater 

capacity) 
Electric,  Compact.  120v  (less  than  4.4 

ft '  capacity) 
Electric.  Compact.  240v  (less  than  4.4 

ft  '  capacity) 
Gas.  Standard  (4.4  ft  ^  or  g.reater 

capacity) 
Gas.  Compact  (less  than  4.4  ft  ^  capacity) 

In  the  case  of  clothes  washers,  the 
Department  is  proposing  to  eliminate 
certain  previously  defined 
classifications  (Semi-Automatic  Top- 
Loading.  Front-Loading  and  Suds 
Saving)  because  they  do  not  offer  any 
added  utility  which  is  inherently  less 
energy  efficient  and  therefore  would 
require  protection  fi-om  the  energy 
conservation  standards.  In  the  May  1991 
final  rule,  these  classes  were  not  subject 
to  a  minimum  energy  conservation 
standard  imposed  because  they 
represented  a  small  portion  of  the 
market,  and  due  to  a  lack  of  adequate 
information  the  Department  did  not 
analyze  them.  However,  the  1988 
standard  requiring  an  unhealed  rinse 
option  is  still  applicable  to  these 
classes.  The  Department  has  further 
reviewed  this  topic  and  believes  that 
these  products  should  be  subject  to  the 
minimum  energy  conservation 
standards  applicable  to  either  compact 
or  standard  clothes  washers.  The 
Department  welcomes  comments  on  this 
issue. 

2.  Baseline  Units 

For  tbe  purpose  of  generating  a  cost/ 
efficiency  relationship,  the  Engineering 
Analysis  needs  to  define  a  starting  point 
or  baseline.  The  assumed  baseline  unit 
is  to  represent  a  typical  model  within  an 
appliance  class  sold  during  the  initial 
year  of  the  analysis,  e.g..  a  unit  that 
minimally  exceeds  the  existing 
standard.  Once  identified,  each  baseline 


^The  energy  factor  is  a  measurement  of  energy 
efficiency  derived  from  tlie  Depart.-nent  of  Enersy 
test  procedure  for  that  product. 
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unit  is  characterized  by  its  efTiciency- 
related  dosign  options.  Th«  Engineering 
Analysis  uses  Information  gathered  from 
trade  organizations,  manufacturers,  and 
consultants  with  expertise  in  specific 
product  types  to  determine  the 
engineering  characteristics  of  the 
baseline  unit  The  Department  requests 
data  on  specific  units  and  combinations 
of  design  options  to  be  considered  as  a 
baseline  unit.  In  addition,  the 
Department  requests  comments  on  any 
other  factors  to  be  considered  in 
selecting  baseline  units. 

3.  Design  Options 

The  Engineering  Analysis  will 
identify  an  individual  design  option  or 
combinations  of  design  options  with  a 
potential  for  improving  energy 
efHciency.  Design  options  that  are 
currently  on  the  market,  that  are  being 
developed,  or  that  may  be  on  the  market 
by  the  time  standards  are  effective  will 
be  considered.  Furthermore,  the 
Department  requests  comments  on 
whether  the  existing  test  procedures  are 
appropriate  for  measuring  product 
energy  u.se  and  efficiency  and  whether 
the  test  procedure  tan  evaluate  a 
particular  design  option's  contribution 
to  the  product's  energy  consumption. 

In  addition  to  proposing  a  credit  for 
more  efficient  water  extraction  in  the 
clothes  washer  test  procedure,  the 
Department  may  con.sider  a  two  tier 
energy  conservation  standard  for  clothes 
washers.  One  standard  would  be  the 
same  as  the  existing  performance 
standard  for  clothes  washers  and  the 
second  standard  would  require  a 
minimum  water  extraction.  The 
Department  believes  that  mechanical 
water  extraction  is  much  more  cost 
effective  than  thermal  extraction.  If  the 
Department  were  to  propose  this  two 
tier  standard,  then  the  analysis  for  the 
clothes  dryer  standard  would  consider 
the  impact  of  drier  clothes  entering  the 
clothes  dryer.  The  Department 
welcomes  comments  on  this  issue. 

The  Department  requests  comments 
on  both  the  design  options  listed  below 
and  the  applicability  of  the  extant  or 
proposed  test  procedure.  The  following 
is  a  list  of  design  options  that  will  be 
examined: 

(i)  Dishwashers 

Energy  Savings  Options  for  Water 
Reduction: 

(A)  Improved  food  fiher 

(B)  Improved  spray  arm  geometry 

(C)  Improved  fill  control 

(D)  Modified  sump  geometry  with  & 
without  dual  pumps 

(E)  Microprocessor  controls  and  fuzzy 
logic  (algorithm  logic  based  on  sensor 
input) 


Other  Energy  Saving  Options: 

(F)  Reduced  inlet  water  temperature 

(G)  Improved  motor  efficiency 
(H)  Increased  insulation 
(I)  Flow-thru  heating 
(J)  Ultrasonic  washing 

(ii)  aothes  Washers 

(A)  Improved  fill  control 

(B)  Configuration/loierance  of  inner  and 
outer  tubs  to  reduce  water  use 

(C)  Reduce  thermal  mass 

(D)  Added  Insulation 

(E)  Increase  motor  efficiency 

(F)  Thermostatically  controlled  mixing 
valves 

(G)  Electrolytic  dissociation  of  water 
(H)  Ultrasonic  washing 
(I)  Higher  spin  speed 
(J)  Horizontal  axis  design 
(K)  Bubble  action 
(L)  Microprocessor  controls  and  fuzzy 

logic  (algorithm  logic  based  on  sensor 

input) 
(M)  Ozonated  laundering 
(N)  Suds  saving 

(0)  Direct  drive  motor 

(iii)  Clothes  Dryers 

(A)  Automatic  termination 

(B)  Increased  insulation 

(C)  Recycle  exhaust  heat 

(D)  Inlet  air  preheat 

(E)  Inlet  air  preheat,  condensing  mode 
•  (F)  Modified  operating  conditions 

(G)  Heat  pump 
(H)  Microwave 

(1)  Reverse  tumble  feature 
())  Improved  rib  design  to  redu<»  drying 

time 

4.  Maximum  Technologically  Feasible 
Designs 

The  Act  requires  that,  in  considering 
any  new  or  amended  standards,  the 
Department  must  consider  those  that 
"shall  be  designed  to  achieve  the 
maximum  improvement  in  energy 
efficiency  that  the  Secretary  determines 
is  technologically  feasible  and 
economically  justified"  (section 
325(I)(2)(A)).  As  a  first  step,  the 
maximum  technologically  feasible  level 
will  be  identified.  The  maximum 
technologically  feasible  level  is  one  that 
can  be  carried  out  by  the  addition  of 
energy  efficient  design  improvements  to 
the  baseline  units  without  affecting  the 
product's  utility.  The  Department 
believes  that  the  design  options 
comprising  the  maximum 
technologically  feasible  level  must  have 
been  physically  demonstrated  in  at  least 
a  prototype  form  to  be  considered 
technologically  feasible. 

5.  Performance  Models 

In  the  Engineering  Analysis,  the 
Department's  estimate  of  the  efficiency 


of  various  design  options  and 
combination  of  design  options  will  be 
based  on  either  calculation  (e.g., 
computer  simulation  models)  or 
experimental  data  based  on  the 
Department's  test  procedures.  The 
Department  requests  test  data  on  the 
efficiency  of  the  various  design  options 
and  information  on  possible  simulation 
models  for  use  in  this  rulemaking. 

6.  Costing  Analysis 

Manufacturer  cost  data  for  baseline 
units  and  incremental  costs  for  design 
improvements  are  requested.  The  cost 
data  requested  include,  for  each  design 
option,  incremental  cost  data 
disaggregated  into  labor,  purchased 
parts,  materials,  shipping/ packaging, 
and  tooling.  Also  requested  are  any 
additional  consumer  installation  or 
maintenance  costs  resulting  fttjm  the 
design  improvements. 

7.  Price-Efficiency  Relationships 
The  results  of  the  Engineering 

Analysis  are  summarized  in  the  cost- 
efficiency  relationships  that  show  the 
efficiency,  unit  energy  consumption, 
and  manufacturer  cost  of  each  design 
option  and  combination  of  design 
options  for  each  appliance  class. 
Manufacturer  and  dealer  markups 
obtained  from  the  Manufacturer  Impact 
Analysis  are  applied  to  tlie 
manufacturing  costs  to  determine  the 
purchase  price  of  the  appliance.  The 
price-efficiency  relationships  are  a 
fundamental  input  to  the  Consumer 
Analysis. 

8.  Data  Sources 

Shipments  data,  costs  of  purchased 
materials  and  parts,  and  engineering 
and  labor  cost  data  will  be  based  on 
available  information,  including 
information  received  in  comments  on 
this  Advance  Notice  of  Proposed 
Rulemaking  and  collected  from  industry 
sources. 

9.  Outputs  From  the  Engineering 
Analysis 

For  each  combination  of  design 
options  considered,  the  models  and  data 
provide: 

•  Energy  efficiency  (expressed  as  the 
Department's  enei^y  factor).' 

•  Annual  energy  consumption  per 
unit  (based  on  the  Department's  test 
procedures), 

•  Increased  material,  purchased  parts, 
labor,  and  investment  costs  for 
medium*  and  large  manufacturers  by 
product  class. 


•  The  relationship  between  cost  and 
efficiency  level  by  product  class,  and 

•  Other  information  on  product 
characteristics,  such  as  lifetimes, 
maintenance  costs  and  installation 
costs. 

b.  Residential  Energy'  Models 

The  Department  has  used  the 
Lawrence  Berkeley  Laboratory 
Residential  Energy  Model  (LBL-REM)  in 
the  analysis  and  reanalysis  for 
numerous  Department  rulemakings.  The 
Department  has  considered  replacing 
the  LBL-REM  with  the  Electric  Power 
Research  Institute's  REEPS  model  and  is 
presently  analyzing  it  for  the  Three 
Product  Advance  Notice  rulemaking. 
The  Department  expects  to  use  the 
analytical  method  chosen  for  that 
rulemaking  in  the  analysis  for  this 
rulemaking.  The  Department  welcomes 
comments  on  this  approach.  Below  is  a 
description  of  both  models. 

1.  Lawrence  Berkeley  Laboratory 
Residential  Energ>'  Model 

The  LBL-REM  forecasts  the  appliance 
purchase  choices  that  households  make 
as  well  as  their  subsequent  appliance 
usage  behavior  and  energy 
consumption.  The  model  uses 
engineering  estimates  of  the 
characteristics  of  particular  designs  of 
appliances  and  calculates  the  national 
impacts  of  a  technology-specific  policy 
on  the  {lopulations  of  appliances  used 
in  the  households.  Alternative  designs 
are  characterized  by  price  and 
efficiency.  The  output  from  the  LBL- 
REM  provides  estimates  of  national 
energy  savings  and  consumer  economic 
impacts  (including  equipment  and 
operating  expenses). 

Engineering,  economic,  and 
demographic  data  are  used  in  the  LBL- 
REM.  The  engineering  data  for 
appliances  include  the  price-efficiency 
relationships  described  above. 
Additional  data  include  information 
regarding  alternative  building  shell 
construction  measures  and  costs,  unit 
energy  consumption  and  efficiency  of 
existing  appliances,  age  distribution  of 
existing  appliance  stock,  and  retirement 
functions.  Economic  data  include 
projected  energy  prices*  and  household 
income,  models  of  energy  investment, 
appliance  purchase  and  usage  behavior, 
including  fuel  and  fechnok^  choice  for 
each  end  use.  Demographic  data  include 


*  Af  w«»  ihe  case  with  pre\  ious  analysts,  small 
manufaclums  will  not  b«  analyzed  separately.  No 
general  nrunufaciuring  approach  could  be  ideniiried 
for  thesp  fimu  because  of  Uie  wide  variabiliiv  In 


their  approach  to  manufacturing.  Therefore,  small 
manufacturers'  coats  have  been  assunied  to  equal 
those  of  medium  manufactarers.  The  Department 
encourages  small  manufacturers  to  submit  data. 

^  The  projections  of  eDergy  prices  will  be  taken 
from  the  most  recent  Annual  Energy  Outlook,  a 
publication  of  the  Oeparrment's  Energy  Information 
Administration. 


number  of  households  by  type, 
projected  housing  starts  and 
demolitions,  and  initial  aopliance 
holdings. 

Structure  of  the  model.  The  LBL-REM 
segments  aimual  energy  consumption 
into  house  types,  end  uses,  and  hiel 
types.  The  house  types  are  single- 
family,  multifamily,  and  mobile  homes. 
Calculations  are  performed  separately 
for  existing  and  new  housing 
construction  each  year  over  the  period 
1980-2030.  The  end  uses  are  space 
heating  (including  room  and  central),  air 
conditioning  (room,  central 
conventional,  and  central  heat  pump), 
water  heating,  refrigeration,  cooking, 
clothes  drying,  lighting,  clothes 
washing,  dishwashing,  pool  heating, 
televisions  and  miscellaneous.  Up  to 
four  fuels  are  considered,  as  appropriate 
to  each  end  use:  electricity,  natural  gas, 
heating  oil,  and  liquid  petroleum  gas. 
The  model  exists  in  two  versions: 
national  (one  region)  and  regional  (10 
Federal  regions).  Since  usage  of  cleaning 
products  is  not  likely  to  di^r  by 
geographic  location,  the  national 
version  will  be  utilized  in  this  analysis. 

The  model  projects  five  types  of 
activities:  technology/fuel  choice: 
building  shell  thermal  integrity  choice; 
appliance  efficiency  choice;  usage 
behavior;  and  turnover  of  buildings  and 
appliances. 

Housing  stock  submodel.  This 
submodel  generates  data  about  housing 
stock  projections  for  the  LBL-REM.  The 
number  of  occupied  households,  by 
type,  is  taken  from  the  1990  Census  of 
Population  and  Housing.  An  exogenous 
projection  for  housing  starts  is  obtained, 
and  estimates  of  projected  demolition 
rates  by  house  type  are  calculated, 
assuming  an  exponential  function.  The 
housing  submodel  determines  the 
projected  housing  stock  each  year, 
1981-2030,  by  subtracting  demolitions 
from  existing  stock,  then  adding  starts. 
The  annual  demolition  rates  by  house 
type  will  be  calculated  for  single-family, 
multifamily,  and  mobile  homes, 
respectively. 

Efficiency  choice  algorithm.  Historical 
efficiency  data  are  available  primarily 
from  trade  associations  for  selected 
years  for  each  class  of  appliance  through 
at  least  1992.  The  Federal  energy 
conservation  standards  for  new  units  of 
these  appliances  are  expected  to  be  met 
by  the  effective  date  of  the  standard. 
After  that  date,  future  efficiency 
improvements  are  assumed  to  be  a 
function  of  designs  available  (according 
to  the  engineering  anal3rsis)  and  of 
relevant  energy  prices.  The  forecasting 
algorithm  is  designed  to  allow  annual 
average  efficiency  or  shipment-weighted 
efficiency  factors  to  increase  if  either 


more  efficient  designs  become  available 
at  lower  prices  or  energy  prices 
increase.  Conversely,  if  energy  prices 
decrease,  the  shipment-weighted 
efficiency  factors  may  decline,  but 
would  have  a  lower  bound  at  the 
existing  standard  level,  i.e.,  the  1991 
standard  prescribed  by  the  Department, 
effective  1994,  for  dishwashers,  clothes 
washers  and  clothes  dryers. 

Thermal  integrity.  The  LBL-REM 
addresses  thermal  integrity  as  an  input 
into  the  model  for  conducting  analysis 
on  appliances  which  affect  a  dwelling's 
cooling  or  heating  load.  The  Department 
believes  that  thermal  integrity  will  not 
be  a  factor  in  the  analysis  for  the  three 
cleaning  products.  The  Department 
welcomes  comments  on  this 
assumption. 

Modeling  efficiency  standards.  The 
LBL-REM  projects  the  average 
efficiency  of  new  products;  for  example, 
clothes  dryers  purchased  each  year  in 
the  absence  of  additional  Federal 
regulations.  A  distribution  of 
efficiencies  is  constructed  around  the 
average  based  on  efficiency 
distributions  observed  in  the 
marketplace.  This  information  int.ludes 
information  from  industry  sources  and 
published  data  from  the  industry  trade 
associations.  A  new  Federal  standard 
level  eliminates  part  of  the  distribution: 
therefore,  a  new  distribution  is 
constructed.  The  new  shipment- 
weighted  average  efficiency  then 
characterizes  the  efficiency  of  new  units 
in  that  year.  The  same  process  is 
applied  to  all  years  after 
implementation  of  the  standard.  The 
model  is  then  run  again  for  the 
standards  case^  with  the  adjusted 
average  efficiencies  to  calculate  any 
changes  in  market  shares  or  usage 
behavior  that  may  occur  as  a  result  of 
standards  and  to  calculate  the  net 
energy  savings. 

Turnover  of  appliance  stocks.  The 
initial  age  distribution  of  appliances  in 
stock  is  based  on  industry  data  about 
historical  annual  shipments.  The 
fraction  of  each  product  that  retires  each 
year  is  based  on  the  number  of  years 
since  purchase  of  the  product.  For  each 
year's  purchase,  the  model  associates  an 
average  efficiency,  so  that  when  older 
appliances  are  retired,  they  are  also 
recognized  as  less  efficient.  All 
appliance  replacements  are  included  in 
the  retirement  function,  including  those 
resulting  for  reasons  other  than  product 
failure.  However,  the  analysis  does  not 
explicitly  consider  the  effect  of 
increased  purchase  price  on  the 
turnover  rate.  The  Department  requests 


•The  standards  case  refers  to  a  time  y>ern<i  when 
a  potential  npw  standard  has  been  implcTEpnied. 


UMI 


■^6428  Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Proposed  Rules 


data  and  comments  on  how  to  consider 
this  factor. 

The  number  of  potential  purchasers  of 
an  appliance  in  new  homes  is  equal  to 
the  number  of  new  homes  constructed 
each  year.  The  number  of  potential 
purchasers  of  appliances  in  existing 
nouses  is  equal  to  the  number  of  retiring 
appliances  plus  (if  applicable)  a  fraction 
of  thoM  households  that  did  not 
previously  own  the  product. 

Calculation  of  market  shares. 
Potential  purchasers  may  purchase  any 
competing  technology  witnin  an  end 
use  or  none.  For  each  end  use.  long-term 
market  share  elasticities  are  estimated 
with  respect  to  equipment  price, 
operating  expense,  and  income, 
respectively.  The  effect  of  standards  is 
expected  to  be  lower  operating  expense 
and  increased  equipment  price.  The 
percentage  changes  in  these  quantities 
are  used,  together  with  market  share 
elasticities,  to  determine  changes  in 
market  share  resulting  from  standards. 
The  model  assumes  that  higher 
equipment  prices  will  decrease  sales 
volumes  while  lower  o|>erating 
expenses  will  increase  them.  The  net 
result  (predicted  market  share)  depends 
on  the  standard  level  selected  with  its 
associated  equipment  prices  and 
operating  expenses. 

L'sagebehavior.  For  some  products 
changing  the  operating  expense  results 
in  changes  in  usage  behavior.  These 
changes  are  modeled  based  on  usage 
elasticities  in  operating  expense  and 
income.  For  dishwashers,  clothes 
washers  and  clothes  dryers  we  expect 
these  elasticities  to  be  at  or  near  zero: 
usage  behavior  is  not  influenced  by  the 
cost  of  operating  the  appliance.  On  the 
other  hand,  the  popularity  of  certain 
"energy  saving"  features,  such  as  air  (in 
lieu  of  heated)  drying  on  dishwashers 
suggests  that  some  consumers  alter  their 
behavior  in  response  to  operating  costs. 
The  Department  requests  comments  on 
this  assuitiption. 

Energy  consumption  calculations.  The 
total  energy  consumption  per  house  for 
each  end  use  and  fuel  by  house  type  and 
vintage  (existing  or  new)  is  the  product 
of  the  unit  energy  consumption 
(accounting  for  efRciency  and  capacity 
changes)  and  usage  factor,  e.g..  relative 
hours  of  full-load  use  for  dishwashers. 
The  corresponding  annual  energy 
consumption  for  all  households  is  the 
annual  consumption  per  household, 
limes  the  number  of  households  of  that 
type  and  vintage,  times  the  fraction  of 
those  households  owning  that 
appliance. 

Aggregate  energy  consumption  is 
obtained  by  summing  intermediate 
results.  For  example,  national  electricity 
consumption  for  residential 
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dishwashing  in  a  particular  year  is  the 
sum  across  house  types  and  house 
vintages  of  electricity  used  by  compact 
and  standard  dishwashers.  National 
residential  electricity  consumption  in 
that  year  is  the  siun  of  all  end  uses  of 
electricity  consumption  in  the 
residential  sector. 

Model  outputs.  The  principal  outputs 
from  the  LBL-REM  for  each  year  are: 

•  Energy  consumption  by  end  use 
and  fiiel. 

•  Total  residential  energy 
consumption  by  fuel. 

•  Per-unit  equipment  price  and 
operating  expense  by  product. 

•  Projected  annual  shipments  of 
residential  •'appliances,  and 

•  Differences  in  these  quantities 
between  a  base  and  a  standards  case. 

These  outputs  are  provided  annually 
(or  for  selected  years)  and  cumulatively 
over  a  period  of  time.  e.g..  1999-2030. 
Energy  savings  are  provided  annually 
from  implementation  of  standards  to  the 
end  of  the  period.  Net  present  value  of 
standards  is  evaluated  for  each 
regulated  product  and  for  the  end  use(s) 
comprising  the  regulated  and  competing 
products. 

Energy  savings  are  calculated  as  the 
difference  in  energy  consumption 
between  the  base  case  and  standards 
case.  Energy  consumption  in  both  the 
base  case  and  standards  case  includes 
changes  in  fuel  choice  or  changes  in 
usage  behavior.  Therefore,  the  energy 
savings  capture  the  net  energy  savings 
due  to  regulation,  including  the  effects 
induced  by  shifts  in  market  share  or 
changes  in  usage  behavior. 

Net  present  value,  on  the  other  hand, 
excludes  these  types  of  eH^scts.'  Net 
present  value  is  calculated  from  per-unit 
changes  in  equipment  and  operating 
expenses,  multiplied  by  standards  case 
shipments.  If  the  net  present  value  were 
calculated  without  normalizing  with 
regard  to  shipments,  erroneous  results 
would  be  obtained.  If  standards  caused 
decreased  purchases  of  a  product,  this 
would  appear  as  an  economic  benefit: 
namely,  less  money  spent  on  purchasing 
and  using  appliances."  If  standards 


'Present  value  is  the  discounted  total  value  of 
energy  consumption  during  the  appliances' 
lifMimes.  plus  the  discounted  equipment  costs  for 
iIkm^  appliancM  that  are  purchased  during  those 
periods  at  ahamative  standards  levels.  The 
differano*  l)a<waen  a  standards  case  and  a  base  case 
is  the  am  praaent  value  attributable  to  amended 
standards.  A  positive  net  present  value  for  an 
applUnce  at  a  given  standard  level  indicates  that. 
if  that  standard  were  adopted,  consumers  of  that 
appliance  as  a  whole  would  save  that  much  more 
money  in  fuel  coats,  discounted  to  the  present,  than 
they  »w)uld  pay  in  increased  initial  price  for  a  more 
efficient  appliance,  discounted  to  the  present, 
compared  to  the  base  case. 

•Without  nomulization.  the  greatest  economic 
benefit  would  be  ofauined  by  a  standard  la\-el  that 


resulted  in  increased  purchases,  this 
would  be  incorrectly  counted  as  a  cost 
when  it  reflects  consumers'  preference 
for  the  post-standards  product. 
Base  case  usage  is  assumed  in 
calculating  the  net  present  value  since 
any  "rebound  effect"  «  reflects  the 
consumer's  judgment  that  increased 
usage  is  worth  more  than  the  direct 
energy  savings  associated  with  keeping 
usage  constant.  Therefore,  deduction  of 
any  foregone  energy  savings  resulting 
from  a  possible  "rebound  effect,"  prior 
to  calculating  the  net  present  value, 
would  result  in  an  underestimate  of  the 
true  net  present  value  a.ssociated  with  a 
given  efficiency  improvement. 

Other  Impacts.  In  determining 
economic  justiflcation.  the  Act  directs 
the  Department  to  consider  a  number  of 
different  factors.  Among  these  factors 
are  requirements  that  the  Department 
consider  the  economic  impact  of  the 
standard  on  consumers.  In  this  regard, 
the  Act  establishes  a  rebuttable 
presumption  that  a  standard  is 
economically  justified  if  the  additional 
product  costs  attributable  to  the 
standard  are  less  than  three  times  the 
value  of  the  first  year  energy  cost 
savings.  Also,  the  Department  is 
required  to  consider  changes  in  the  life- 
cycle  costs  resulting  from  the  standard. 

Taking  into  consideration  these 
various  requirements,  the  Department 
calculates: 

•  The  estimated  simple  payback  of 
additional  product  costs  (based  on 
estimated  changes  in  product  purchase 
prices)  by  the  energy  cost  savings 
projected  to  result  from  the  proposed 
standard. 

•  The  estimated  changes  in  life-cycle 
costs  to  the  consumer  likely  to  result 
from  the  proposed  standard,  and 

•  The  net  present  value  of  estimated 
savings  to  the  Nation  of  the  proposed 
standard. 

The  calculation  of  both  consumer  life- 
cycle  costs  and  national  net  present 
costs/benefits  require  the  use  of 
appropriate  discount  rates.  The  discount 
rate  used  in  such  calculations  is 
intended  to  approximate  the  time-value 
of  money  of  those  who  would  bear  the 
additional  product  prices  resulting  from 


resulted  in  no  future  purchases  of  the  product. 
Then  no  money  would  be  spent  on  purchasing  the 
product  or  on  operating  expenses,  and  the  value  of 
the  savings  would  equal  the  amount  of  money  that 
would  have  been  spent  without  the  standard.  This 
would  clearly  be  a  misrepresentation  of  the  net 
present  value  of  standards. 

•The  "rebound  effect"  is  the  projected  energy 
savings  from  an  efficiency  improvement  that  does 
not  occur.  This  results  when  purchasers  of  more 
energy  efficient  appliance  use  them  more 
intcnsi\-ely.  thereby  saving  less  energy  than  the 
engineering  estimates  tvould  have  indicated.  In 
some  instances,  the  rebound  is  zero. 


a  proposed  standard  and  who  would 
also,  presumably,  benefit  from  the 
resulting  savings  in  energy  expenses. 
Consequently,  the  most  appropriate 
discount  rate  depends  on  the 
characteristics  of  the  individual 
consumers,  businesses,  or  other  persons 
affected  by  a  proposed  standard.  The 
Department  expects  to  u.se  the  same 
discount  rates  for  this  notice  as  are 
selected  hs  a  result  of  the  Three  Product 
Advance  Notice.  The  Etepartment 
welcomes  comments  on  this  issue. 

The  E)epartroent  recognizes  that  there 
are  external  societal  benefits  (and 
possibly  costs)  that  are  generated  from 
appliance  standards.  These  are 
principally  the  value  of  reductions  in  oil 
imports  and  the  reduction  in  projected 
emissions  of  SOj,  NO^  and  CO2.  It  has 
been  suggested  that  tiie  appliance 
standards  resulting  from  this 
rulemaking  will  not  create  any  SO2  or 
NO2  savings  beyond  those  that  will  be 
required  by  the  Clean  Air  Act  of  1990 
(P.L.  101-.549,  November  15.  1990).  If 
that  proves  to  be  true,  then  the 
emissions  reductions  from  standards 
that  do  occur  will  accrue  to  those 
deriving  the  reductions  (which  are 
principally  electric  utilities)  by 
displacing  the  measures  that  those  firms 
would  otherwise  utilize  to  achieve  their 
required  reductions  of  SO2  and  NOi.  In 
that  case,  the  SO;  and  KCh  reductions 
from  standards  would  represent  a  cost- 
free  way  for  those  firms  to  achieve  their 
savings,  and.  as  such,  would  have  some 
value  to  thor"^  firms  realizing  the 
reductions.  The  actual  value  that  w  ill  be 
realized  from  appliance  standards- 
induced  reductions  of  SOj  will  be  the 
market-determined  dollar  value  placed 
on  the  pollution  credits  that  are  earned. 
Such  credits  can  be  used  by  the  firm 
realizing  the  credits,  "banked"  for 
future  use.  or  sold  for  use  or  "banking ' 
by  others. 

In  previous  rulemakings,  the 
Department  identifietl  benefits  resulting 
from  national  energy  savings  and 
emissions  reductions,  but  did  not  attach 
any  monetary  value  to  these  benefits 
because  of  the  considerable  uncertainty 
of  such  estimates.  However,  in  order 
more  explicitly  to  consider  such 
externalized  benefits  (or  costs),  the 
Department  wnll  attempt  in  this 
rulemaking  to  establish  values  for  these 
benefits,  if  a  sound  analytical  basis  can 
be  found.  The  Department  has  recently 
published  a  Supplemental  Advance 
Notice  (59  FR  51140.  October  7, 1994) 
to  the  Three  Product  Advance  Notice; 
this  Supplemental  Advance  Notice 
presents  considerations  that  would  need 
to  be  made  in  developing  a  sou.^d 
analytic  basis  for  monetizing 
e.xtemalities. 


The  Department  is  concerned  about 
the  impact  to  any  identifiable  groups  or 
consumers  who  may  be 
disproportionally  affected  b>'  any 
proposed  national  energy  efficiency 
standard  levels.  The  Department 
requested  comments  on  a  methodology 
for  addressing  this  issue  in  the  Three 
Product  Advance  Notice.  The 
Department  expects  to  follow  the  policy 
regarding  the  consideration  of  such 
disproportionate  impacts  that  emerges 
from  the  consideration  of  comments  on 
the  Three  Product  Advance  Notice  in 
this  rulemaking.  The  Department 
welcomes  comments  on  this  is-sue. 

2.  Electric  Power  Research  In.stitutes 
Residential  End-Use  Energy  Planning 
System  (REEPS  2.12) 

REEPS  has  been  used  since  the  early 
1980s  both  as  a  tool  for  national 
residential  policy  analysis  t-."d 
subsequently  as  an  analytical  tool  for 
electric  utilities  to  forecast  long-term 
residential  energy  demand.  The  current 
version  of  the  modeh  REEPS  2.12. 
.simulates  the  energy  consumption 
behavior  of  specific  household 
seg.ments. 

REEPS  2.12  incorporates  the  basic 
features  of  residential  end-use 
forecasting  into  a  generalized  modeling 
framework  in  which  the  user  has 
considerable  rx»ntrol  over  the  algorithms 
and  model  .structure.  This  framework 
provides  greater  flexibility  over  more 
traditional  models  which  are 
"hardwired"  for  particular  formulation.s 
of  residential  sector  energy  use.  This 
facilitates  implementation  of  a  wide 
range  cf  scenarios  and  policies  at 
varying  levels  of  disaggregation  without 
ever  changing  the  computer  program 
itself. 

Space  conditioning  and  appliance 
modeling.  REEPS  2.12  provides  a 
separate  modeling  framework  for  space 
conditioning  end-uses  and  another  for 
household  appliances,  like  refrigeiators. 
clothes  washers,  etc.  These  frameworks 
are  referred  to  as  the  HVAC  module  and 
appliance  modules.  Exogenous  variables 
include  macroeconomic  projections 
such  as  income  and  household  size  and 
other  external  parameters  specified  by 
the  user.  Fuel  price  projections  are 
implemented  as  exogenous  time  series 
for  each  fuel  and  rate  class  used  in  the 
model.  Household  data  allows  the  user 
to  forecast  changes  to  the  housing  stock 
based  on  separate  decay  rates  for  each 
housing  tvpe  and  vintage  block. 

m'AC  'module/thermal  shell.  REEPS 
2.12  has  an  HVAC  module  which  deals 
with  space  conditioning  equipment  and 
the  thermal  shell.  The  module  has 
various  parameters  such  as  fuel  choice, 
system  capacity,  efficiency  levels,  etc 


The  Department  believes  that  these 
issues  will  not  be  a  factor  in  the  analysis 
for  the  three  cleaning  products  because 
these  products  do  not  impaa  the 
thermal  characteristics  of  the  dwelling. 
The  Department  v/elcomes  comments 
on  this  assumption. 

Appliance  module.  The  REEPS  2.12 
Appliance  Model  provides  a  generalized 
structure  for  characterizing  purchases 
and  energy  consumption  of  appliances. 
This  model  will  be  used  to  analyze  the 
three  cleaning  products  if  the 
Department  decides  to  adopt  REEPS. 
Working  within  the  REEPS  framework, 
users  of  the  model  configure  economic 
and  energy  data  on  appliances  and 
define  functional  relationships  to  model 
changes  in  energy  consumption  in 
future  years.  Demographic  segmentation 
allows  the  user  to  define  different 
segments  of  the  appliance  market  based 
on  household  characteristics  such  as 
income  or  household  size  and 
differentiate  purchase  decisions  across 
these  segments.  These  other  input  sets 
precede  the  specification  of  the 
appliance  models  themselves  because 
they  define  important  elements  of 
appliance  mcdel  structure,  such  as  the 
housing  types  specified  in  the 
Households  module.  Data  from  the.se 
input  sets  are  used  as  drivers  in 
forecasting  the  size,  characteristics,  and 
usage  of  the  appliance  stock. 

The  REEPS  2.12  Appliance  Model  is 
a  vintaged  capital  stock  or  stock  flow- 
adjustment  model  that  maintains 
accounts  of  appliances  by  vintage  year. 
REEPS  2.12  uses  a  state-based  approac-h 
to  forecasting  in  which  purchase 
decisions  are  explicitly  modeled  at  the 
household  level.  The  state-based 
approach  differs  from  a  saturation 
approach  to  appliance  modeling,  in 
which  the  saturations  or  market  shares 
are  modeled  and  the  difference  from  the 
current  owmership  patterns  are 
attributed  to  appliance  purchases.  The 
"state'"  of  a  given  appliance  model  in  a 
given  year  determines  the  energy 
consumption  for  that  appliance  by 
tracking  five  key  variables  throughout 
the  course  of  the  forecast:  size, 
efficiency,  usage,  market  share  and  the 
number  of  households.  Appliance  size, 
efficiency  and  usage  are  defined  by  the 
user  in  the  units  and  values  appropriate 
for  a  given  end-use  and/or  appliance. 

Three  general  modeling  steps  are 
executed  for  each  appliance  end-use:  (1) 
Base-year  calibration,  (2)  decision- 
model  calibration,  and  (3)  forecast 
execution.  In  the  base-year  calibration, 
the  Appliance  Model  is  compared  with 
the  input  housing  stock  and 
demographic  characteristics  to  check  for 
values  that  are  di.s^^gregated  by  housing 
type  and  demographic  segment.  Us^e  is 
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adjusted  to  be  consistent  with  stock 
Unit  Energy  Consumption  values  and 
vintage  block  information  on  vintage 
block  shares,  efGciencies  and  sizes.  In 
the  second  step,  decision-model 
calibration,  the  decision  models  are 
adjusted  to  Tit  the  control  values 
specified  in  the  flrst  forecast  year.  These 
control  values  are  referred  to  as 
"control-year"  data,  and  include  the 
marginal  appliance  efficiencies  and  new 
purchase  shares.  Finally,  in  the  forecast 
execution  step,  decision  models  are 
used  to  predict  new  appliance 
ownership  shares  and  efficiency 
choices.  The  algorithmic  procedures  in 
each  of  these  three  steps  are  detailed  in 
the  technical  documentation  for  the 
Appliance  Model. 

Policy  modeling.  The  flexibility  of 
REEFS  2.1  allows  the  user  to  model  a 
number  of  policies  through  the 
judicious  modification  of  the 
appropriate  parameters,  equations, 
structure,  and  addition  of  new 
technologies.  Government  and  utility 
policies  have  the  potential  to  restrict 
appliance  efficiency  levels,  energy 
prices,  financial  criteria  for  new 
equipment  purchases,  early  retirement 
of  appliances,  and  rates  of  technical 
innovation.  The  policy  choices  in 
KEEPS  2.12  include:  Energy  prices, 
functional  forms  and  coefHcients  for 
choice  equations,  pre-failure 
replacement  conversion  decision 
algorithm,  restrictions  on  legal  or 
market  availability  of  specific 
technologies,  and  modification  of 
speciGc  technologies,  purchase  prices  or 
efficiencies. 

c.  Manufacturer  Impact  Models 

1.  Conceptual  Approach 

The  manufacturer  impact  analysis 
estimates  the  overall  impact  of  new  or 
amended  standards  on  an  industry's 
profitability  and  scale  of  operation. 

2.  Measures  of  Impact 

The  analysis  examines  two  types  of 
long-run  impact:  profitability  and 
growth.  Consequently,  five  measures  of 
impact  are  reported.  They  are: 
shipments,  prices',  revenues,  net 
incomes  and  returns  on  equity.  Return 
on  equity  is  the  primary  measure  of 
profitability,  assets  and  income  provide 
the  primary  measures  of  gro%vth.  At  the 
request  of  appliance  manufacturers,  a 
new  measure,  net  present  value  of  the 
mdustry,  will  also  be  reported. 

Two  short-run  impacts  are  also 
analyzed.  First,  the  ability  of  the 
industry  to  provide  the  one-time 
investments  required  to  meet  the  new 
standard  is  examined.  Second,  if 
standards  result  in  decreased  sales  for 


the  particular  industry  being  analyzed, 
the  analysis  examines  the  possibility  of 
price-cutting  while  the  industry  is 
adjusting  to  a  lower  sales  volume. 

3.  Lawrence  Berkeley  Laboratory 
Manufacturer  Impact  Model 

In  order  to  estimate  the  impacts  of 
energy  efficiency  standards,  a  computer 
spreadsheet  model,  the  Lawrence 
Berkeley  Laboratory  Manufacturer 
Impact  Model  (LBL-MIM),  was 
developed. 

The  LBL-MIM  was  developed  at 
Lawrence  Berkeley  Laboratory  in  1988. 
Since  its  inception,  it  has  evolved  and 
has  been  used  in  the  analysis  and 
reanalysis  for  numerous  Department 
rulemakings. 

The  LBL-MIM  models  the  cumulative 
effects  of  standards  on  the  future  of  the 
industry,  and  by  means  of  present  value 
formulas  presents  the  effects  on  an 
annualized  basis. 

Ideally,  a  manufacturer  analysis 
should  look  at  the  impact  of  a  proposed 
regulation  on  every  firm  that  does 
business  in  the  industry  under  question. 
However,  because  the  industries  being 
analyzed  have  many  manufacturers 
making  a  particular  product,  a  firm-by- 
firm  analysis  is  not  feasible.  In  addition, 
the  engineering  and  financial  data  for 
most  manufacturing  firms  are 
proprietary  and  are  not  routinely 
available  for  public  analysis.  Because  of 
these  limitations  on  data  and  resources, 
the  LBL-MIM  models  a  prototypical 
firm.  In  many  cases  this  firm  represents 
a  division  of  a  larger  firm.  Therefore,  a 
prototype  firm  is  a  hypothetical  firm 
representative  of  a  portion  of  the 
industry.  Prototypical  firms  are  defined 
by  parameters  that  are  important  for 
determining  the  impacts  of  standards 
and  are  consistent  with  data  for  the 
portion  of  the  industry  they  represent. 
Important  parameters  used  in  the  model 
include  the  cost  structure  of  the  firms, 
profitability  ratios,  relative  costs  of 
complying  with  the  new  standard,  and 
marketing  st.'-ategies. 

Revenue  is  affected  by  both  price  and 
shipments.  Price  is  determined  by 
computing  the  markup  over  long-run 
marginal  costs  and  then  using  the 
markup  to  determine  an  optimal  price. 
Demand  is  determined  by  price  and 
operating  expense  elasticities,  coupled 
with  the  changes  in  price  and  operating 
expenses  resulting  from  the  standards. 

The  LBL-MIM  produces  several 
outputs  used  in  analyzing  the  impact  of 
standards  on  manufacturers.  A 
simplified  pro  forma  income  statement 
is  prepared  for  each  prototypical  firm. 
In  addition  to  the  income  statement,  five 
main  variables — shipments,  prices, 
revenues,  net  incomes,  and  returns  on 


equity — are  reported.  The  results  are 
presented  for  the  without-standards  (or 
without  amended  standards)  case  and 
the  with-standards  (or  with  amended 
standards)  case,  and  the  relative 
differences  between  the  two  are  also 
given. 

4.  Integration  of  the  Lawrence  Berkeley 
Laboratory  Manufacturer  Impact  Model 
and  the  Government  Regulatory  Impact 
Model 

As  part  of  its  comments  submitted  to 
the  Department  for  the  rulemaking  on 
nine  consumer  products  (comments  No. 
BID  and  61E  dated  )uly  1991  and 
September  9.  1991,  respectively),  the 
Association  of  Home  Appliance 
Manufacturers  (AHAM)  proposed  an 
alternate  approach  to  the  LBL-MIM  for 
the  analysis  of  manufacturer  impacts. 
The  AHAM's  approach  was  formalized 
as  a  computer  spreadsheet  by  the  Arthur 
D.  Little  consulting  firm.  It  was  named 
the  Government  Regulatory  Impact 
Model  (GRIM)  and  was  formally 
proposed  to  DOE  by  representatives  of 
the  AHAM,  the  Air-Conditioning  and 
Refrigeration  Institute,  the  Gas 
Appliance  Manufacturers  Association, 
and  Arthur  D.  Little  on  April  15, 1993. 

The  primary  functional  differences 
between  GRIM  and  LBL-MIM  are 
GRIM's  use  of  an  annual  cash-flow 
analysis  for  manufacturer  costs  and 
restriction  to  cost  predictions.  DOE  has 
analyzed  the  GRIM's  cost  approach  and 
found  that,  given  identical  inputs,  its 
results  were  similar  enough  to  those  of 
the  cost  section  of  the  LBL-MIM  that 
the  LBI^MIM  outputs  are  not 
significantly  affected  by  the  use  of  the 
GRIM.  Because  the  cash-fiow  approach 
to  manufacturer  costs  is  simpler  and 
more  transparent  to  the  industry,  DOE 
intends  to  analyze  the  GRIM  cost- 
analysis  methodology  and  may  integrate 
the  model  into  the  LBL-MIM  as  a 
replacement  for  the  cost  analysis  section 
of  the  LBL-MIM.  The  analysis  of  the 
GRIM  and  possible  adoption  will  be 
determined  in  the  Three  Product 
Advance  Notice  rulemaking  and  the 
Department  expects  to  use  the  same 
methodology  in  this  rulemaking.  The 
Department  welcomes  comments  on  this 
issue. 

If  the  GRIM  is  adopted,  then  the 
capabilities  of  the  LBL-MIM  necessary 
to  the  analysis  but  not  found  in  the 
GRIM,  such  as  price  and  shipments 
forecasting,  will  be  retained.  The 
GRIM's  measure  of  impact  and  industry 
net  present  value  would  be  included  as 
part  of  the  LBL-MIM's  primary 
measures  of  impact. 


5.  Cash-Flow  Analysis  of  Costs  Due  to 
Standards 

A  change  in  standards  affects  the 
analysis  in  three  distinct  ways. 
Increased  levels  of  standards  will 
require  additional  investment,  will  raise 
production  costs,  and  will  affect 
revenue  through  higher  prices  and, 
possibly,  lower  quantities  sold. 

The  integrated  model  using  the  GRIM 
cost  analysis  uses  a  number  of  factors — 
annual  expected  revenues;  manufacturer 
costs  such  as  costs  of  sales,  selling  and 
general  administration  costs;  taxes;  and 
capital  expenditures  related  to 
depreciation,  new  standards,  and 
maintenance — to  arrive  at  a  series  of 
annual  cash  flows  beginning  from  before 
implementation  of  standards  and 
continuing  explicitly  for  five  years  after 
implementation. 

"The  measure  of  industry  net  present 
values  are  calculated  by  discounting  the 
annual  cash  flows  from  the  period 
before  implementation  of  standards  to 
some  future  point  in  time. 

The  revenues  are  supplied  by  the 
price  and  shipments  forecasting 
algorithms  frt>m  the  LBL-MIM. 

6.  Data  Sources 

The  models  need  data  that 
characterize  both  a  particular  industry 
and  prototypical  firms  within  that 
industry.  Estimates  of  data  are  based  on 
information  from  five  general  sources: 
Lawrence  Berkeley  Laboratory  business 
consultation  groups;  the  Engineering 
Analysis;  the  Consumer  Analysis; 
public  financial  data;  and  industry 
profiles. 

d.  Utility  Impact  Model 

Electric  utility  impact  model.  The 
electric  utility  analysis  serves  three 
purposes  within  the  overall  assessment 
of  the  impact  of  the  proposed  standards. 
First,  it  contributes  to  quantifying  the 
energy  savings  by  deteitnining  the 
reduction  in  fossil  fuels  used  for 
electricity  generation.  Second,  the 
estimated  reduction  in  fossil  fuel 
consumption  is  an  input  to  the 
Environmental  Assessment,  as  required 
by  the  National  Environmental  Policy 
Act.  And  third,  by  calculating  utility 
avoided  costs,  it  provides  marginal 
electricity  costs.  Avoided  cost  is 
calculated  by  assessing  the  impacts  on 
the  electric  utility  industry  in  terms  of 
changes  in  investment,  revenue 
requirements,  and  residential  load 
factors. 

The  electric  utility  analysis  adopts  the 
standard  approach  that  the  value  of 
electricity  savings,  based  on  marginal 
costs,  can  be  broken  down  into  energy 
savings  and  capacity  savings.  The 


energy  component  reflects  the  avoided 
cost  of  fuel  not  burned  at  the 
powerplant  by  the  reduced  need  to 
generate  electricity.  The  capacity 
component  measures  the  avoided  cost  of 
financing  and  building  extra  generating 
capacity.  The  analysis  characterizes 
these  avoided  costs  p>er  KWh  of  heating, 
cooling,  and  baseload  energy  saved.  The 
heating  and  cooling  energy  includes 
baseload  and  peak  energy.  These  values 
are  used  to  calculate  societal  benefits 
from  reduced  electricity  consumption. 

The  Electric  Utility  Impact  Model 
calculates  avoided  energy  costs  based 
on  a  disaggregation  of  the  generation 
fuel  mix  to  the  National  Electric 
Reliability  Council  regions  and  a 
simplified  load  duration  curve  for  each 
region.  First,  the  model  allocates 
national  electricity  savings  that  are 
forecasted  by  the  LBL-REM  to  National 
Electric  Reliability  Council  regions  in 
proportion  to  their  current  consumption 
of  heating,  cooling,  and  baseload  energy. 
The  regional  proportions  are  derived 
from  data  on  regional  appliance 
saturations,  efficiencies,  and  hours  of 
use.  The  fraction  of  the  electricity  that 
would  have  to  be  generated  at  the 
margin  from  oil  and  gas  is  calculated 
from  the  total  regional  oil  and  gas 
fraction  and  the  simplified  load 
duration  curve.  Projected  utility  natural 
gas  and  coal  prices,  weighted  by  the  oil 
and  gas  fraction  and  the  non-oil  and  gas 
fraction,  respectively,  are  used  to 
calculate  utility  marginal  costs  over  the 
forecast  period.  The  marginal  costs  are 
adjusted  to  account  for  seasonal 
differences. 

The  avoided  capacity  cost  calculation 
in  the  model  is  based  on  conservation 
load  factors  for  the  energy  savings 
attributable  to  the  standards  as  well  as 
the  capacity  costs  of  a  combustion 
turbine.  A  conservation  load  factor  is 
defined  as  the  average  hourly  energy 
savings  of  a  conservation  measure 
divided  by  its  peak  load  savings.  The 
conservation  load  factors  are  a  way  of 
characterizing  the  p>eak  demand  savings 
of  a  conservation  measure.  They  are 
used  to  convert  the  capacity  value  of  the 
standards  into  the  per-kVVh  values 
described  above.  The  National  Electric 
Reliability  Council  forecasts  of  capacity 
requirements  for  each  region  are  used  to 
account  for  regional  variations  in 
reserve  margin.  If  the  National  Electric 
Reliability  Council  forecasts  an 
adequate  reserve  margin  in  a  region  for 
a  given  year,  no  value  is  given  to  the 
capacity  savings  in  the  region. 

The  inputs  needed  for  the  Utility 
Impact  Model  are  conservation  load 
factors,  state-level  utility  fuel.prices, 
appliance  saturations,  efficiencies,  and 
hours  of  use  as  well  as  electricity 


generation  by  fuel  type  and  capacity 
need  by  National  Electric  Reliability 
Council  region.  The  outputs  of  the 
analysis  are  fuel  savings,  reduction  in 
the  need  for  new  generating  capacity, 
and  avoided  energy  and  capacity  costs 
for  heating,  cooling,  and  baseload 
appliances  per  million  Btu's  of  resource 
energy. 

Gas  utility  modeling.  Because  the 
natural  gas  supply  system  does  not 
consist  of  vertically  integrated 
suppliers,  the  gas  utility  modeling 
necessarily  takes  a  different  approach 
from  the  electric  utility  modeling. 
Nonetheless,  the  fundamental  goal,  to 
estimate  the  effect  of  proposed 
standards  on  utilities  and  their 
customers,  is  the  same.  The  analysis  on 
the  gas  side  is  greatly  simplified  by  the 
fact  that  no  energy  conversion  is 
involved,  so  that  the  amount  of  natural 
gas  saved  at  the  burner  tip  is  not  very 
different  from  the  amount  that  can 
remain  in  the  ground.  The 
environmental  impacts  are  similarly 
simple,  relative  to  electricity  supply, 
because  most  of  the  environmental 
consequences  of  residential  natural  gas 
use  occur  at  the  burner  tip.  The  focus  of 
the  gas  analysis,  therefore,  sits  squarely 
on  the  cost  impact  of  proposed 
standards. 

The  gas  utility  cost  modeling  is  in  two 
parts.  In  the  first,  the  effect  of  the  * 

standard  on  the  general  market  for 
natural  gas  is  estimated.  For  the 
purposes  of  this  analysis,  the  result  of 
interest  is  the  city  gate  price  of  natural 
gas.  That  is,  the  price  that  local  gas 
distribution  companies  pay  for  the  gas 
they  later  distribute  to  customers.  In 
general,  the  sales  reductions  predi(,1ed 
from  residential  appliance  efficiency 
standards  are  not  exp)ected  to  be  great 
enough,  or  near  enough  in  the  future  to 
have  a  major  impact  on  the  North 
American  gas  market  as  a  whole. 
However,  to  quantify  any  possible 
effect,  the  Department  will  use  a 
national  equilibrium  gas  supply  and 
transmission  model.  This  model  will  be 
run  under  a  base  case  that  reflects 
current  EIA  forecasts  of  gas  supply  and 
demand,  and  policy  cases  that  reflect 
Department  forecasts  of  the  effect  of  the 
proposed  standard. 

Tne  second  part  of  the  analysis 
concerns  the  gas  market  downstream  of 
the  city  gate.  The  U.S.  has  numerous 
and  diverse  local  natural  gas 
distribution  companies,  and  no 
individual  modeling  of  companies  is 
feasible.  The  Department  will,  therefore, 
rely  on  a  general  econometric  model  of 
industry  cost  structure.  Company 
operating  costs  are  represented  in  an 
historic  data  base  covering  about  50 
major  U.S.  distribution  companies.  A 
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as  a  forecMtia|  tool.  The  inputs  to  this 
elarelwoK 


IV. 


Procedure* 


model  are  twofold:  (1)  the  i 
cat*  aad  policy  cm*  deoiend  forecMli» 
radnoad  to  local  conpany  levels;  and  (2) 
tb*  bM»  and  pohqr  caaa  cily  t^ate  price 
fnraraiti  derived  ran  the  inarket'Wi«ie 
analysis.  The  results  of  the  econometric 
inodoliM  will  show  the  effects  of  the 
propOMO  standard  on  a  typical  local 
distributioa  company  and  its  customefs. 

e.  Sensitrvitjr  Analyses 

Sensitivity  studia*  are  performed  to 
determine  bow  chan^aa  in  technical  and 
opantional  parameters  affect  kMv 
BnglnaBiinu  and  economic  indicators 
itsed  in  evaJuation  of  appliance 
standards.  This  makes  it  poKsible  to 
pla<;e  limits  oo  the  overall  results  of  the 
analysis  and  to  gain  an  uoderstanding  of 
which  variables  are  most  important  in 
producing  thece  results.  Sensitivity 
analyses  are  developed  in  a  series  of 
distinct  stepa.  For  each  component 
analyiia  ia  tha  overall  analysis,  critical 
input  paramatarf  are  identified  and 
reasonable  ranges  of  variation 
determined.  The  sensitivity  of  the 
model  to  changes  in  the  value  of  each 
important  parameter  is  then  estimated 
by  running  the  model  for  both  the  base 
case  and  the  standards  cases.  The 
.results  of  tbe  sensitivity  analyses  are 
examined  to  determine  the  sensitivity  of 
tb*  forecasts  to  exogenous  variables  and 
aantmptioDS  and  the  sensitivity  of  the 
differences  between  the  base  and 
standards  case*  (impacts  of  alternative 
standards). 

llie  sensitivity  analyses  have  be<>n 
developed  at  the  national  level  and  no 
effort  lias  been  made  to  link  them  with 
any  specific  population  groups.  The 
standards  analysis  assumes  that 
nationwide  average  appliaru:e  usage 
rates,  energy  ('rices,  and  ufriciency 
apply  to  all  cc-nsumers  in  all  areas  of  the 
nation.  althoui{h  the  Department 
recognizes  thi  t  there  exist  large 
variations  in  each  of  these  factors.  The 
[department  requested  in  tbe  Three 
Product  Advance  Notice  information 
4:onceming  the  extent  to  which  any 
proposed  national  efficiency  standard  is 
likely  to  affect  identifiable  groups  of 
consumers  disproportionally  and  how 
best  to  consider  such  impacts  in  the 
selection  of  efficiency  standard  levels. 
The  Doparlroent  also  requested 
additional  data  to  help  it  better  assess 
the  disproportionate  impacts  uii  such 
groups.  The  Department  expects  to  use 
the  same  approach  tliat  emerges  in  the 
Three  Product  Advance  Notice 
rulemaking  in  this  nilemaking.  The 
Departmeot  welcomes  comments  on  this 
issue. 


a.  Participation  in  Ralemoking 

Th*  Oapartment  encourages  the 
maximum  I*v*l  of  public  participation 
possible  in  thi*  rulamaking.  Individual 
consumers,  rapiesentatives  of  consumer 
groups,  maoufecturers.  associations. 
Slates  or  other  governmental  entities, 
utilities,  retailers,  distributors, 
manufactiuers.  and  others  are  urged  to 
submit  wrritten  statements  oo  the 
proposal. 

Toe  Department  has  established  a 
period  of  7S  days  following  publication 
of  this  notice  for  persons  to  comment  on 
this  propoaaL  All  public  comments 
received  will  be  available  for  review  in 
tbe  Department's  Freedom  of 
Information  Raading  Room. 

b.  Written  Comment  Proctduns 

Interested  persons  are  invited  to 
participate  in  this  proceeding  by 
submitting  written  data,  views,  or 
arguments  with  respect  to  the  subjects 
set  forth  in  this  notice.  Instructions  Cor 
submitting  written  comments  are  set 
forth  at  the  beginning  of  this  notice  and 
below. 

Comments  should  be  labeled  both  on 
the  envelope  and  on  the  documents. 
"Three  Qeaning  Products  Rulemaking 
(Docket  No.  EE-RM-94-403). "  and  must 
be  received  by  the  date  specified  at  the 
beginning  of  this  notice.  Ten  copies  are 
requested  to  be  submitted.  Additionally, 
the  Department  would  appreciate  an 
electronic  copy  of  the  comments  to  the 
extent  possible.  The  Department  is 
currently  using  WordPerfecf"^  5.1.  All 
(x>mroent$  and  other  relevant 
information  received  by  the  date 
specified  at  the  beginning  of  this  notice 
will  be  considered  by  the  Department  in 
the  proposed  rule. 

All  written  comments  received  on  the 
Advance  Notice  of  Proposed 
Rulemaking  will  be  available  for  public 
inspection  at  the  Freedom  of 
Information  Reading  Room,  as  provided 
at  the  beginning  of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11.  any  person  submitting 
information  or  data  that  is  believed  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  ten 
(10)  copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  will 
make  its  own  determination  with  regard 
to  the  confidential  status  of  the 
informatioaor  data  and  treat  it 
according  to  its  determination. 

Factors  of  interest  to  the  Department, 
when  evaluating  requests  to  treat 
informatioD  a*  confidential.  ixKlude:  (1) 
A  description  of  tbe  item;  (2)  an 


indication  as  to  whether  and  why  such 

items  of  information  have  been  treated 
by  the  submitting  party  as  confidential, 
and  vtrhether  and  why  such  items  are 
customarily  treated  as  confidential,  and 
whether  and  why  soch  items  are 
customarily  treated  as  confidential 
within  the  indnstry;  (3)  whether  the 
information  is  generally  known  or 
available  from  other  sources;  (4) 
whether  the  information  has  previously 
been  available  to  others  without 
obhgatioQ  concerning  its 
confidentiaHty;  (5)  an  explanation  of  the 
competitive  injury  to  the  submitting 
person  that  would  result  from  public 
disclosure:  (6)  an  indication  as  to  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  whether 
disclosure  of  the  information  would  be 
in  the  public  interest. 

c.  Issues  for  Public  Comment 

The  Department  is  interested  in 
receiving  comments  and  data 
concerning  the  accuracy  and 
workability  of  this  methodology.  ALso, 
the  Department  welcomes  discussion  on 
improvements  or  alternatives  to  this 
approach.  In  particular,  the  Department 
is  interested  in  gathering  data  on  the 
following: 

•  Descriptive  and  performance 
characteristics  for  baseline  models  of 
each  product  class  that  are  the  subject 
of  this  nilemaking;  these  baseline 
models  should  be  those  satisf>ing  the 
appropriate  standards; 

•  Proposed  product  cla.sses  for 
products  in  this  nilemaking: 

•  Costs  of  baseline  models  and 
incremental  costs  of  designs  improving 
the  energy  efficiency  of  the  products 
that  are  the  subject  of  this  rulemaking; 

•  Appropriateness  of  existing  and 
proposed  test  procedures  to  the 
proposed  design  options:  specifically, 
th*  Department  would  hke  comments 
on  whether  a  clothes  washer  that 
consumes  more  energy  for  a  higher 
percentage  of  water  extraction  (thus, 
lower  clothes  dryer  energy 
consumption)  should  be  given  a  credit 
and  if  so.  how  m\idi;  and 

•  Data  on  lifetimes  of  the  appliances. 
The  Department  requested 

information  on  the  issues  listed  below 
in  the  Three  Product  Advance  Notice 
issued  in  September  1993.  However,  the 
Department  encourages  coromenters  to 
provide  any  additional  information  oo 
these  issues  which  may  not  have  been 
presented  in  response  to  the 
Department's  Three  Product  Advance 
Notice.  These  issues  are  as  follows: 

•  The  relevance  of  the  data  inputs 
and  outputs  of  the  LBL-R£M  and  L£L- 
MIM  models,  whether  these  models 


could  or  should  capture  the  cumulative 
effects  of  Federal  energy  conservation 
standards  on  multi-product  appliance 
manufacturers  and  whether  or  not  there 
are  acceptable  alternative  models  that 
could  be  used,  such  as  REEFS  or  GRIM; 

•  Analytic  bases  and  methods  of 
calculating  the  dollar  value  of  reduced 
atmospheric  emissions  of  SO2,  NO2,  and 
CO2  ft"om  reduced  energy  consumption; 

•  Data  on  consumer  financing  of 
appliances  useful  for  obtaining  a 
weighted-average  discount  rate;  and 

•  Data  on  the  possible  adverse  affects 
of  standards  on  identifiable  groups  of 
consumers  that  experience  below- 
average  utility  or  usage  rates. 

The  Department  has  been  unable  to 
identify  the  financial  characteristics  of 
small  manufacturers.  For  purposes  of 
this  analysis,  small  manufacturers'  costs 
are  assumed  to  equal  those  of  medium 
manufacturers.  The  Etepartment  is 
especially  interested  in  learning  of  the 
existence  of  small  manufacturers  and  in 
obtaining  costing  data  from  such 
manufacturers  of  the  products  under 
consideration. 

For  the  Residential  Energy  Model 
analysis,  the  Department  requests 
interested  parties  to  provide  historical 
data  on  shipments  and  average 
efficiencies  by  class  for  the  products 
subject  to  the  proposed  rulemaking. 
Data  on  consumer  prices  and  on  the 
installation  and  maintenance  expenses 
of  these  appliances  are  also  requested. 

The  manufacturer  analysis  needs 
financial  data  from  the  product  division 
level.  All  of  these  data  are  available  at 
the  firm  level;  but  since  firms  are 
typically  much  larger  than  the  relevant 
division,  the  firm  data  may  give  a 
misleading  indication  of  the  division's 
finances. 

An  income  statement  and  balance 
sheet  at  the  division  level  would  be 
most  helpful.  If  this  is  not  available, 
then  data  on  the  following  variables  are 
considered  most  essential:  Net  income, 
revenue,  selling  and  general  and 
administrative  costs,  engineering  costs, 
costs  of  goods  sold,  interest,  taxes,  debt- 
to-equity  ratio,  net  depreciable  assets, 
net  assets,  capital  investment,  and  long- 
term  debt. 
'The  Department  also  welcomes 
current  data  on  unit  sales  and  revenues 
for  the  industries  as  a  whole. 

V.  Review  Under  Executive  Order 
12866 

Today's  regulatory  action  has  been 
determined  to  be  an  "economically 
significant  regulatory  action"  under 
Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  (58  FR  51735, 
October  4, 1993).  Accordingly,  today's 
action  was  subject  to  review  under  the 


Executive  Order  by  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA). 

There  were  no  substantive  changes 
between  the  draft  submitted  to  OIRA 
and  today's  action. 

The  draft  of  today's  action  and  any 
other  documents  submitted  to  OIRA  for 
review  have  been  made  a  part  of  the 
rulemaking  record  and  are  available  for 
public  review  in  the  Department's 
Freedom  of  Information  Reading  Room, 
1000  Independence  Avenue  SVV. 
Washington,  DC  20585  between  the 
hours  of  9:00  and  4:00,  Monday  through 
Friday,  telephone  (202)  586-6020. 

Issued  in  Washington,  DC,  on  November  2, 
1994. 

Christine  A.  Ervin, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

(FR  Doc.  94-28044  Filed  11-10-94;  8:45  ami 
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Airworthiness  Directives;  Airbus  Model 
A320  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A320  series 
airplanes.  This  proposal  would  require 
replacement  of  the  check  valves  of  the 
thrust  reverser  with  modified  valves  on 
certain  airplane  configurations  and  the 
replacement  of  the  manual  control 
valves  of  the  thrust  reverser  with 
modified  valves  on  certain  other 
airplane  configurations.  This  proposal  is 
prompted  by  recent  engineering 
analysis,  which  revealed  that  if  the  non- 
return valve  installed  on  the  hydraulic 
return  line  of  the  thrust  reverser  were  to 
jam  in  the  closed  pmsition,  it  could 
cause  pressurization  of  the  Hydraulic 
Control  Unit  (HCU).  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  possible 
pressurization  of  the  HCU,  due  to 
jamming  of  the  non-return  valve  in  the 
hydraulic  return  line,  and  consequent 
deployment  of  a  thrust  reverser  during 
flight,  which  could  affect  the 
controllability  of  the  airplane. 
DATES:  Comments  must  be  received  by 
December  27. 1994. 


AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
141-AD,  1601  Lind  Avenue.  SVV., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie.  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex.  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.. 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Slotte,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113. 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(206)  227-2797;  fax  (206)  227-1320. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  sin  h 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulator}',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Comm enters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-141-AD.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
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FAA.  Transport  Airplane  Dtrectorato. 
ANM-103.  Attantion:  Rules  Dtxlet  No 
94-NM-141-AD.  1601  Lind  Avenue. 
SVV..  RentOQ.  WaihingtoD  980.'kS-4O56 

Oiscaaaioa 

The  Direction  Cenerale  de  rAviation 
Civile  (DCAC).  which  is  the 
airworthiness  authority  for  Fram:e. 
recently  notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
A320  series  airplanes.  The  DGAC 
advises  that  recent  engineering  analysis 
has  revealed  that,  if  the  non-return  vaK-e 
installed  on  the  thrust  reverser 
hydraulic  return  fine  on  a  Model  A320 
series  airplane  were  to  jam  in  the  closed 
position  for  any  reason,  it  could  (ause 
pressurization  of  the  Hydraulic  Control 
Unit  (HCU).  Pressurization  of  the  HCU. 
if  not  corrected,  could  result  in  the 
deplovTient  of  a  thrust  reverser  during 
flight,  which  could  affect  the 
controllability  of  the  airplane.  (There 
have  been  no  incidents  of  the  non- 
return valve  ^ming  on  in-ser\'ic» 
airplanes,  however.) 

Airbus  has  issued  Service  Bulletin 
A320-29-1048.  Revision  1.  dated 
December  4. 1992.  which  describes 
procedures  for  replacing  the  Engine  1 
and  Engine  2  thrust  reverser  cheti^ 
valves  with  modified  valves  on 
airplanes  equipped  with  CFM  series 
(engines,  and  replacing  the  Engine  1  and 
Kngine  2  thrust  reverser  manual  control 
valves  with  modified  valves  on 
airplanes  eqiupped  with  International 
Aero  Engines  (lAE)  engines. 
Replacement  in  accordance  with  the 
service  bulletin  of  these  valves  with  a 
modified  check  or  manual  control  valve 
on  the  lhru.st  reverser  line  will  allow  for 
ie<tkage  and  prevent  pressurization  of 
the  HCU.  The  DGAC  has  clnssified  this 
service  bulletin  as  mandatory  and 
i>sued  Frencii  Airworthiness  Directive 
94-<>5<M)54(B).  dated  March  16.  1994. 
in  order  to  assure  the  continued 
atr\vorthines.s  of  these  airplanes  in 
France. 

Ttiis  airplane  model  is  mniiiifactured 
ir.  France  and  is  t>pe<:ertifi(.aled  for 
o(MTation  in  the  I'nited  States  under  the 
provisiunsof  sedion  21.29  of  the 
KwlfTol  Aviation  Regulations  (14  CFR 
^1.2^1  and  the  applirahle  bilateral 
airworthinevt  agreement.  Pursuant  to 
this  bilateral  airworthiness  agnement. 
the  DGAC  has  kept  the  F\.\  informed 
of  the  situation  descrilied  above.  The 
FA.\  has  examined  the  fiiidinj^s  i)f  the 
IXi.AC.  reviewed  all  available 
(('formation,  and  determined  that  AD 
.11  lion  is  necessary  for  products  of  this 
•  vpe  dtrsign  that  are  (:ertificate<l  for 
ii|ieriitioii  HI  the  United  States. 

Sinc4)  an  unsafe  condition  has  Iwen 
I  l^iitined  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design  rsgistered  in  the  United 
States,  the  proposed  AD  would  require 
replacing  the  thrust  reverser  cfaecii 
valves  with  modified  valves  on  Engine 
1  and  Engine  2  of  airplanes  equipped 
with  CFM  series  eaginas.  It  would  also 
require  replacing  ths  thrust  reverser 
manual  centfol  valves  with  modified 
valves  on  the  Engine  1  and  Engine  2  of 
airplanes  equipped  with  lAE  engines. 
The  actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  that  5,1  airplancts 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approjfimately  3  work  hours  per 
airplane  to  accompli.sh  the  proposed 
actions,  and  that  the  average  labor  rate 
is  S60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost  to  the  operators.  Based  on 
these  figures,  the  total  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  ^.540.  or  $180  per 
airplane. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompli.sh  those  aiiions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  gox-emment  and 
the  Stales,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  aa:ordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  ttiat  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  1 1034.  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
c-conomic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
UJid<u^  the  criteria  ot  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  ii  contained  in  the  Rules  Docket. 
A  copy  of  it  mny  be  ob(ainL*d  by 
cnnlac.ting  the  Rules  Docket  at  the 
Idtation  provided  under  the  caption 
"AOOnESSCS." 

List  of  Subjects  in  1 4  CFK  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  nie  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  19)  as  follows: 

PART  39— AIRWORTMfNESS 
DIRECTIVES 

1.  The  autho.-ity  citation  for  part  39 
continues  to^ad  as  follows: 

Autbority:  49  I  .SC  A[t\y  i;«54(al.  1421 
and  142T.  49  I  ..S  t:  106(gt:  and  14  CFR 
11.89 

f39Ll3    (Amendecq 

2.  Section  39. 13  is  amended  by 
adding  the  following  new  airworthiness 
diretiive: 

Airbus  Industrie:  Dtickrt  94-\.Vi-14l-AD. 

Applicability:  Model  A320  series  airplane:, 
as  specified  in  Airtius  Industrie  Service 
Bulletin  A320-29-1048.  Revision  1.  datnl 
Decemlior  4.  1992.  ccrtifiiated  in  any 
catfgork' 

Ck>mpliai»;e:  KiHjuired  as  indicated,  unles* 
atcomplishMi  prrviously. 

To  prprvent  df^ployment  of  a  thrust  reverser 
during  flight,  and  consequently  affecting  the 
contniiiability  of  the  airplane,  accomplish 
the  fullowing: 

(a)  Within  5  months  ^fter  ihe  effective  d<rt»^ 
of  the  AD,  accomplish  paragraph  (a)(1)  ur 
(a)(Z)  of  this  AD.  as  applicable,  in  accordance 
with  Airtxts  Industrie  Service  Bulletin  A320- 
29-1048.  Rf  vision  1.  dated  Decemtjor  4. 
1992. 

(H  For  airplanes  equipped  ivith  CFM  scries 
rnginos:  Keplace  the  Engine  1  and  Engine  2 
check  Milvcs  of  the  ttinist  reverser  in  the 
nacelle  with  modified  valves  as  specified  in 
the  service  bulletin. 

(2)  For  airplanes  equipped  with 
International  Aero  Engines  (lAE);  Replace  the 
Engine  1  and  Engine  2  manual  control  valvos 
of  the  thrust  rcverspr  on  the  pylon  with 
mitdiried  valves  as  spec:iFied  in  ttie  service 
bullrm. 

(b)  An  altemalive  method  of  cotnpliame  or 
adiustnient  of  the  ctmipliancp  lime  that 
provides  an  acct-ptahle  levi-l  of  safety  may  In- 
used  if  approved  by  the  Manager. 
Standa<-dization  Branch.  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Op«'ratt>rs 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspeclur.  who  may  add  comments  and  then 
send  it  to  the  Manager.  Stand.i.'-dizatioh 
Branch.  ANM-lia. 

Note:  Information  concerning  ttie  exi.stfMuv 
of  approved  alumative  fnetiiods  ot 
compliance  with  this  AD.  if  any.  may  lie 
obtained  frr>m  the  Standardization  Brunch. 
A.NN4-lt.1. 

(cl  .Spf^ial  flight  permits  may  be  is.sucd  tn 
acfxirdance  with  sections  21.197  and  21.19<» 
of  ihf  Federal  Aviation  Regulations  (14  Ch'K 
21.197  and  21  199)  lu  operate  the  airplane  to 
a  location  when;  the  req«in?ments  of  this  AD 
can  lie  accofnplishfd. 


Issued  in  Reatua.^  Washington,  on 
November  7, 1994. 

S.R.  Miller. 

Acting  Manager.  Transport  Airplane 
Direcbmte.  Aircraft  Certificotkm  Service. 
(FR  Doc.  94-2798«  Filed  11-10-94:  8:45  ami 
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Airworthiness  Directives;  British 
Aerospace  Model  Viscount  744,  746D, 
and  810  Series  Airplanes. 

AGENCY-  Federal  Aviatioa 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
British  Aerospace  Model  Viscount  744, 
745D,  and  810  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  fatigue  cracking  in 
the  pivot  pins  that  attach  both  nose 
wheel  steering  actuators  to  the  steering 
head  assembly,  and  replacement  of 
cracked  pins.  This  proposal  is  prompted 
by  a  reported  failure  of  a  pivot  pin  due 
to  fatigue  cracking.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  pivot 
pin,  which  could  result  in  the  loss  of 
nose  wheel  steering  capability. 

DATES:  Comments  must  be  received  by 
December  27,  1994. 

ADDRESSES:  Submit  comments  in 
triplicate  to  tlie  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  94-NM- 
109-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
British  Aerospace,  The  Military 
Business  Unit  (M.B.U.),  In-Service 
Aircraft,  Greengate,  Middleton. 
Manchester  M24.1SA.  England.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue.  SVV.,  Renton, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder.  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055—4056;  telephone 
(206)  227-2148;  fax  (206)  227-1320. 


SUPPLEMENTARY  MfORMATIOfr 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  cw  before  tlie  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-puhlic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  k^lowing 
statement  is  made:  "Comments  to 
Docket  Number  94-NM-109-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  ofNPRMs. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
94-NM-109-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  Civil  Axiation  Authority,  which 
is  the  airworthiness  atilhority  for  tJie 
United  Kingdom,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  all  British  Aerospace  Model  Viscount 
744,  745D  and  810  series  airplanes.  The 
CAA  advises  of  a  report  of  failure  of  the 
pivot  pin  that  attaches  one  of  the  two 
nose  wheel  steermg  actuators  to  the 
steering  head  assembly  on  the  nose 
undercarriage  leg.  The  failure  of  the  pin 
has  been  attribttted  to  fatigne  cracking. 
This  condition,  if  not  detected  and 
corrected  in  a  timely  manner,  could 
result  in  loss  of  nose  wheel  steering 
capabality. 

British  Aerospace  has  issoed  Viscount 
Preliminary  TechnJcal  Leaflet  (PTL) 
334,  Issue  2  (for  the  Model  744  and 
745D  series  airplanes),  and  PTL  205, 
Issue  2  (for  the  Model  810  series 


airplanes),  both  dated  July  8,  1994. 
These  PTL's  describe  procediHes  for 
initial  and  repetitive  magnetic  particle 
inspections  to  detect  cracking  of  the 
pivot  pin  that  attaches  the  nose  wheel 
.steering  actuators  to  the  steering  head 
assembly,  and  replacement  of  cracked 
pins.  The  CAA  classified  these  PTL's  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  op>eration  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  lias 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CAA, 
reviewed  all  available  informatioi*,^  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
initial  and  repetitive  magnetic  particle 
inspections  to  detect  cracking  «f  the 
pivot  pin  that  attaches  the  nose  wheel 
steering  actuators  to  the  steering  head 
assembly,  and  replacement  of  cracked 
pins.  The  actions  would  be  required  to 
be  accomplislied  in  accordance  with  the 
PTL's  described  previously. 

The  FAA  estimates  that  29  airplanes 
of  U.S.  registry  would  be  affected  bv  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane,  per  inspection  cycle,  to 
accomplish  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $5.22t), 
or  $180  per  airplane,  per  inspection 
cycle. 

The  total  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requiren»ents  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  therelatrortship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govcnuaent.  Tbcrefone, 
in  accordance  with  EJwcotive  Order 
12612.  it  is  determined  that  this 
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proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  (he  Rules  Docket  at  the 
hScation  provided  under  the  caption 
"ADDRESSES. " 

List  of  SubjecU  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39]  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  App.  13S4(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

f  39.13    (AmMMtod) 

2.  Section  39  13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

British  Aerospace  Regional  Aircraft  Limited 
(Fonncrly  British  Aerospace 
Commercial  Aircraft  Limited.  Vickars- 
Armstronxs  Aircraft  Limited):  Docket 
94-NM-109-AD. 

Applicability:  All  Model  Viscount  744. 
74SD.  and  810  series  airplanes,  certificated  in 
any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  nose  wheel  steering 
capability  due  to  failure  of  the  pivot  pin. 
accomplish  the  following: 

(a)  Prior  to  the  accumulation  of  1.100 
landings  after  the  effective  date  of  this  AO, 
or  within  14  months  after  the  effective  date 
of  this  AD.  whichever  occurs  first,  perform  a 
magnetic  particle  inspection  to  detect  cracks 
of  the  nose  wheel  steering  actuators 
connecting  (pivot)  pins,  in  accordance  with 
either  Viscount  Preliminary  Technical  Leaflet 
(PTL)  334  Issue  2.  dated  )uly  8. 1992  (for 
Model  744  and  745D  series  airplanes);  or 
Viscount  PTL  205.  Issue  2.  dated  fuly  8.  1992 


(for  Model  810  series  airplanes);  as 
applicable  Repeat  this  inspection  thereafter 
at  intervals  not  to  exceed  1,100  landings  or 
14  months,  whichever  occurs  first. 

(b)  If  any  crack  is  found  in  a  pivot  pin 
during  any  inspection  required  by  this  AD, 
replace  the  pivot  pin  in  accordance  with 
either  Preliminary  Technical  Leaflet  (PTL) 
334.  Issue  2.  dated  )uly  8.  1992  (for  Model 
744  and  745D  series  airplanes),  or  Viscount 
PTL  20S.  Issue  2.  dated  July  8. 1992  (for 
Model  810  series  airplanes).  After 
replacement,  repeat  the  inspection  required 
by  paragraph  (a)  of  this  AD  at  intervals  not 
to  exceed  1.100  landings  or  within  14 
months,  whichever  occurs  first. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Not*:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch. 
ANM-IU. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  t 

November  7, 1994. 
S.  R.  MUler. 

Acting  Manager.  Transport  Airplane 
Dimctorate,  Aircraft  Certification  Serx'ice. 
|FR  Doc.  94-27969  Filed  ll-lD-94:  8:45  am) 
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14  CFR  Part  39 
[Docket  No.  91-ASW-28) 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  206A. 
206B.  206L.  206L-1.  and  206L>3  Series 
Helicopters 

agency:  Federal  Aviation 
Administration.  IX>T. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AO),  applicable  to  Bell  Helicopter 
Textron.  Inc.  (BHTI)  Model  206A.  206B. 
206L,  206L-1.  and  206L-3  series 
helicopters,  that  would  have  required 
installing  a  protective  mechanical  fuel 
valve  switch  guard  on  the  fuel  valve 
switch.  That  proposal  was  prompted  by 
reports  of  airmen  inadvertently  placing 
the  fuel  valve  switch  to  the  "OFF" 


position.  This  action  revises  the 
proposed  rule  by  further  proposing  to 
require  the  installation  of  a  protective 
mechanical  fuel  valve  switch  guard  on 
an  additional  serial-numbered  Model 
2068  helicopter,  and  further  proposing 
that  the  rule  apply  to  certain  additional 
visual  flight  rule-equipped  Model  206L- 
1  and  206L-3  helicopters.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  the  fuel  valve 
switch  from  oeing  inadvertently  placed 
in  the  "OFF"  position,  which  could 
result  in  an  engine  failure  and  a 
subsequent  power-off  landing. 
DATES:  Comments  must  be  received  by 
December  19,  1994. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  (Zhief  Counsel,  Attention: 
Rules  Docket  No.  91-ASW-28,  2601 
Meacham  Boulevard.  Room  663.  Fort 
Worth.  Texas  76137.  Ck}mments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3.00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  h-om 
Bell  Helicopter  Textron,  Inc.,  Attention: 
Customer  Support,  P.O.  Box  482.  Fort 
Worth.  Texas  76101.  This  information 
may  be  e.xamined  at  the  FAA,  Office  of 
the  Assistant  Chief  Counsel,  2601 
Meacham  Bo/^levard.  Room  663,  Fort 
Worth,  Texas. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lance  Cant.  Aerospace  Engineer, 
Rotorcraft  Certification  Office.  FAA. 
Rotorcraft  Directorate.  ASW-170,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76137.  telephone  (817)  222-5141,  fax 
(817) 222-5959. 

SUPPLEMENTARY  INFORMATION: 
CoRunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
wTitten  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 


interested  persons.  A  report 
summarizing  each  FAA-pubiic  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commentws  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  91-ASW-28."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  SNfPRMs 

Any  person  may  obtain  a  copy  of  this 
SNPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Assi.stant  Chief 
Counsel.  Attention:  Rules  Docket  No. 
91-ASW-28.  2601  MiMcham  Boulevard, 
Room  663.  Fort  Worth.Texas  76137. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  ainvorthiness 
directive  (AD),  applicable  to  Bell 
Helicopter  Textron,  Inc.  Model  206A, 
2068.  206L,  206L-1,  and  206L-3  series 
helicopters,  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  May  5.  1992  (57  FT? 
19265).  That  NPRM- would  have 
required  installation  of  a  protective 
mechanical  fuel  valve  switch  guard 
(switch  guard)  on  certain  serial- 
numbered  BHTI  Model  206A.  206B. 
206L.  206L-1.  and  206L-3  helicopters. 
That  NPRM  was  prompted  by  reports  of 
airmen  inadvertently  placing  the  fuel 
valve  switch  to  the  "OFF"  positicHi. 
That  condition,  if  not  corrected,  could 
result  in  the  fuel  valve  switch  being 
inadvertently  placed  in  the  "OFF" 
position,  which  r^uld  result  in  engine 
failure  and  a  subsequent  power-off 
landing. 

Since  the  issuance  of  that  NPRM,  the 
FAA  has  determined  that  certain  serial- 
numbered,  visual  flight  rule  (VFR)- 
equipped  Model  206I>-1  and  206L-3 
helicopters  were  inadvertently  omitted 
from  the  proposed  requirements  of  the 
NTRM.  These  certain  serial-numbered, 
VFR-equipped  model  helicopters  should 
have  a  switch  guard  installed  on  the  fuel 
valve  switch.  The  NPRM  proposed 
adding  a  switch  guard  on  those  certain 
serial-numbered  model  helicopters  only 
if  they  were  instrument  flight  rule  (IFR)- 
equipped.  Also,  the  NPRM  failed  to 
propose  that  the  AD  apply  to  Model 
206B,  serial  ntnnber  914.  This  SNPRM 
adds  that  serial  numbered-helicopter  to 
paragraph  (a)(3).  Additionally,  this 
proposal  makes  various  other  non- 
substantive editorial  changes,  including 


raising  the  average  labor  rate  from  $55 
to  $60. 

Proposing  to  expand  the  applicability 
of  this  AD  to  include  other  serial- 
numbered  rotorcraft  expands  the  scope 
of  the  originally  proposed  rule. 
Therefore,  the  FAA  has  decided  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

The  FAA  estimates  that  5,192 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  1  work  hour 
per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost  nothing  for 
these  helicopters  since  the  manufacturer 
is  providing  full  warranty  compensation 
for  the  parts.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  opg-ators  is  estimated  to  be 
$311..'}in. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significarrt  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  2R,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 

■ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AMierity.  49  U.S.C.  App.  13M(a).  1421 
and  1423;  49  U.S.C  106(g):  and  14  CFR 
11.89. 

§39.13    [AMENDED] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron.  Inc.  CBHTI):  TknU-t 
No.  91-ASW-28. 

Applicability:  Model  206A.  205B.  206L. 
206L-1,  and  2b6L-3  series  helicoptpn«. 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unlrss 
accomplished  previously. 

To  prevent  inadvertent  placement  of  Ae 
fuel  switch  in  the  "OFF"  position,  which 
could  result  in  an  engine  failure  and  a 
subsequent  power-off  landing,  accomplish 
the  following: 

(a)  Within  the  next  50  hours  tiroe-in- 
service  after  the  effective  date  of  this 
airworthiness  directive  (AD),  modify  the  fuel 
valve  switch  to  add  a  protective  mechanical 
fuel  valve  switch  guard  as  follows: 

(1)  For  the  Model  206A,  serial  numbers  IS/ 
N)  1. through  153,  modify  in  accordance  with 
Part  I  of  the  Accomplishment  Instroction?;  in 
BHTI  Alert  Service  Bulletin  (ASB)  No  20»i- 
90-')4,  dated  May  31, 1990. 

(2)  For  the  Model  206A,  S/N  154  thrtnigh 
6B0  and  672  through  715,  and  Model  206B. 
S/N  fibl  through  671  and  716  through  913 
modifv  in  accordance  with  Part  11  of  the 
Accomplishment  Instrjctions  in  ASB  No 
206-9O-54,  dated  .May  31, 1990. 

(3)  Fur  the  Model  206B,  S/N  914  through 
4069  iind  4071  through  4074,  modify  in 
accordance  with  Part  f!l  of  the 
Accoinplishment  Instructions  in  ASB  No. 
206-aO-.S4.  dated  May  31.  1990. 

(4)  Far  the  visual  flight  rule-fjquipof.d 
Model  206L.  S/N  45001  through  45153  and 
4660;  r^roi:gh  46617,  Model  206L-1,  S/N 
45154  through  45790.  and  .Model  206L-3.  S/ 
N  5  lOtn  through  51319.  modify  in 
accordance  with  Part  I  of  the 

Aa  oir.ulislunenf  lnstr\jctions  in  BHTI  A.SB 
No.  iObL-90-67,  Revision  A.  dated  August  5. 
1991. 

(5)  F,-.r  tho  Model  206L-1.  S/\'  45154 
through  45790.  and  Model  206L-3.  S/N 
SICHil  through  51319,  equipped  with 
instniment  flight  rule  kit,  part  number  206- 
705-^'X:l-101.  insUiled  per  BHTI  Service 
Instructions  No.  206-2030.  modify  in 
accordaiire  with  Part  11  of  the 
Atcomplishmfint  Instructions  in  ASB  No. 
206L-90-67.  Revision  A.  dated  Aiigust  5. 
1991. 

(I))  An  alternative  method  of  compliance  or 
adjustriient  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  m^  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  OfSce,  FAA. 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  F.AA  PrincipBf 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  a  to  the  Manat^er, 
Rotorcraft  CcrtifitatJon  Office. 
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Note:  Information  concerning  the  existence 
of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Rotorcraf^  Certification 
Office. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Issued  in  Fort  Worth,  Texas,  on  November 
3.1994. 
EricBries. 

Acting  Manager.  Botorcraft  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc  94-27927  Filed  11-10-94,  8:45  am) 
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14  CFR  Part  39 

[Docket  No.  M-SW-OS-AO] 

AirMTcrthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  206A, 
206B.  206L,  206L-1.  206L-3.  and  206L- 
4  Helicopters 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  Bell 
Helicopter  Textron.  Inc.  Model  206A, 
206B.  206L,  206L-1.  206L-3.  and  206L- 
4  helicopters.  This  proposal  would 
require  removal  and  replacement  of 
certain  crosstube  assemblies 
(crosstubes).  This  proposal  is  prompted 
by  two  accidents  attributed  to  crosstube 
failures,  as  well  as  27  Held  reports  that 
indicate  that  corrosion  or  metal  fatigue 
may  cause  a  failure  of  the  affected 
crosstubes.  The  actions  specified  by  the 
proposed  AD  are  intended  to  prevent 
failure  of  the  crosstubes  and  subsequent 
loss  of  control  of  the  helicopter. 

DATES:  Comments  must  be  received  by 
January  13.  1995. 
ADDRESSES:  Submit  comments  in 
tripiiiatf  to  the  Federal  Aviation 
Administration  (FAA),  OfHce  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No  94-SW-08-AD.  2601 
Meacham  Blvd  .  Room  663.  Fort  Worth. 
Texas  76137.  Comments  may  be 
inspected  at  this  location  between  9:00 
a.m.  and  3:00  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Sharon  Miles.  Aerospace  Engineer, 
Rotorcrafl  Certification  Office.  FAA. 
Rotorcraft  Directorate,  Fort  Worth. 
Texas.  76193-0170,  telephone  (817) 
222-5172.  fax  (817)  222-5959. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  speciHed  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comoaents, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  94-SW-08-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to.the 
FAA,  Ofiice  of  the  Assistant  Chief 
Counsel,  Attention:  Rules  Docket  No. 
94-SW-08-AD.  2601  Meacham  Blvd.. 
Room  663.  Fort  Worth.  Texas  76137. 

Discussion 

This  notice  proposes  the  adoption  of 
a  new  airworthiness  directive  (AD),  that 
is  applicable  to  Bell  Helicopter  Textron. 
Inc.  (BHTl)  Model  206A.  206B,  206L. 
206L-1,  206L-3.  and  206L-4 
helicopters,  equipped  with  crosstube 
assemblies  (crosstubes).  BHTI  part 
numbers  (P/N)  206-050-107.  206-050- 
119. 206-050-134.  206-050-157,  206- 
050-169,  206-053-109.  206-053-119. 
and  206-053-129  (all  dash  numbers),  or 
Airborne  Supply.  Inc.  P/N  AB206-O5O- 
107.  AB206-050-119.  or  AB206-053- 
109.  There  have  been  at  least  two 
accidents  attributed  to  failures  of  the 
crosstubes.  Additionally.  27  field 
reports  indicated  that  corrosion  or  metal 
fatigue  may  contribute  to  cracking  of  the 
crosstubes.  This  condition,  if  not 
corrected,  could  result  in  failure  of  the 


crosstubes  and  subsequent  loss  of 
control  of  the  helicopter. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Bell  Helicopter 
Textron.  Inc.  Model  206A.  206B.  206L, 
206L-1,  206L-3,  and  206L-4  helicopters 
of  the  same  type  design,  the  proposed 
AD  would  require  removal  and 
replacement  of  certain  crosstubes  within 
the  next  90  calendar  days. 

The  FAA  estimates  that  5.700 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 
would  take  approximately  10  work 
hours  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $6,400  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $39,900,000 
to  replace  two  crosstubes  per  helicopter. 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (l) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  ofSubiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  App.  1354(a).  1421 
and  1423;  49  U.S.C.  106(g):  and  14  CFR 
11.89. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron,  Inc.  (BHTI):  Docket 
No.  94-SW-08-AD. 

Applicability:  Model  206A,  206B,  206L, 
206L-1.  2061^3.  and  206L-4  helicopters, 
crosstube  assemblies  (crosstubes),  BHTI  part 
numbers  (P/N)  206-050-107,  206-050-119. 
206-050-134,  206-050-157,  206-050-169. 
206-053-109.  206-053-119.  and  206-053- 
129  (all  dash  numbers),  or  Airborne  Supply, 
Inc.  P/N  AB206-05O-107,  AB206-050-119, 
or  AB206-053-109  (all  dash  numbers) 
installed,  certified  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  feilure  of  the  crosstubes  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  90  calendar  days  after  the 
effective  date  of  this  AD.  remove  any  affected 
crosstube  listed  in  the  "Applicability" 
paragraph  of  this  AD,  and  replace  with  an 
airworthy  crosstube  in  accordance  with  the 
appropriate  maintenance  manual  or  service 
instructions.  Any  crosstubes  removed  as  a 
result  of  this  AD  shall  be  permanently 
marked  as  unairworthy. 

Note  1:  For  BHTI  P/N  206-053-109  and 
206-053-119,  the  P/N  are  vibro-etched  on 
the  upper  cuff  of  the  crosstube  on  the  aft  side 
on  both  forward  and  aft  crosstubes;  for  BHTI 
P/N  206-053-129.  the  P/N  are  vibro-etched 
on  the  bottom  of  the  cuff  on  the  aft  side  on 
both  forward  and  aft  crosstubes:  for  BHTI  P/ 
N  206-050-107,  206-050-119,  206-050-134, 
206-050-157,  and  206-050-169.  the  P/N  are 
stamped  in  ink  on  the  crosstube,  which  is 
shipped  without  paint  (once  the  helicopter  is 
painted,  the  P/N  are  covered);  and  for 
Airborne  Supply,  Inc..  P/N  AB206-050-107. 
AB206-05O-119.  and  AB206-053-109,  the  P/ 
N  are  rubber  stamped  at  the  bottom  end  of 
the  crosstube. 

(b)  If  the  crosstubes"  P/N  cannot  be 
determined  by  reference  to  the  crosstubes,  if 
possible,  determine  the  P/N  by  reference  to 
the  maintenance  records  or  other  aircraft 
records.  If  the  crosstubes'  P/N  cannot  be 
determined,  replace  the  crosstubes  with 
airworthy  crosstubes  within  90  calendar  days 
after  the  effective  date  of  this  AD  in 
accordance  with  the  appropriate 
maintenance  manual  or  service  instructions. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  when  approved  by  the  Manager, 
Rotorcraft  Certification  Office,  F/VA, 
Rotorcraft  Directorate.  Operators  shall  submit 
their  requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager. 
Rotorcraft  Certification  Office. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Rotorcraft  Certification 
Office. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  he  accomplished. 

Issued  in  Fort  Worth.  Texas,  on  November 
3, 1994. 

EricBries, 

Acting  Manager,  Botorcraft  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  94-27928  Filed  11-10-94;  8:45  am] 
BILUNG  CODE  4»10-1»-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

15  CFR  Part  291 
[Docket  No.  941097-4297] 
RIN  0693-AB36 

Manufacturing  Extension  Partnership; 
Environmental  Projects 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTJON:  Notice  of  Proposed  Rulemaking; 
Request  for  Comments. 

SUMMARY:  The  purpose  of  this  proposed 
rule  would  be  to  provide  for  integration 
of  environmental  services  and  resources 
into  the  national  manufacturing 
extension  system  and  to  codify  the 
process  by  which  NIST  will  solicit  and 
select  applications  for  cooperative 
agreements  and  financial  assistance  on 
projects  which  have  the  dual  benefit  of 
promoting  the  competitiveness  and 
environmental  soimdness  of  smaller 
U.S.  manufacturers.  The  intended  effect 
is  to  increase  the  scope  and  scale  of 
environmental  services  provided 
through  the  national  manufacturing 
extension  system. 

DATES:  Comments  on  the  proposed 

program  must  be  received  no  later  than 

December  14, 1994. 

ADDRESSES:  Comments  on  the  proposed 

program  must  be  submitted  in  writing 

to:  MEP  Environmental  Projects  Rule 

Comments,  Attention  David  Gold, 

National  Institute  of  Standards  and 

Technology  BIdg.  224  Room  B115, 

Gaithersburg,  MD  20899-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

Manufacturing  Extension  Partnership 

Environmental  Projects  Manager,  301- 

975-5020. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  National  Institute  of 


Standards  and  Technology 
Manufacturing  Exten.sion  Partnership  is 
to  promote  the  competitiveness  of 
smaller  U.S.  manufacturers.  This  is 
done  primarily  through  technical 
assistance  provided  by  a  network  of 
nonprofit  manufacturing  extension 
centers.  Proposals  from  qualified 
organizations  will  periodically  be 
solicited  for  projects  which  accomplish 
any  one  of  the  following  objectives: 

Integration  of  Environmental  Ser\-ices 
Into  Manufacturing  Extension  Centers: 
to  support  the  integration  of 
environmentally-focused  technical 
assistance,  and  especially  pollution 
prevention  assistance,  for  smaller 
manufacturers  into  the  broader  services 
provided  by  manufacturing  extension 
centers. 

Development  of  Environnwntally 
Related  Technical  Assistance  Tools  and 
Techniques:  to  support  the  initial 
development  and  implementation  of 
tools  or  techniques  which  will  aide 
manufacturing  extension  organizations 
in  providing  environmentally-related 
services,  and  especially  pollution 
prevention  services,  to  smaller 
manufacturers  and  which  also  may  be  of 
direct  use  by  the  smaller  manufacturers 
themselves.  Specific  industry  sectors 
and  categories  of  tools  and  techniques 
may  be  specified  in  solicitations. 

Pilots  for  National  Industry-Specific 
Pollution  Prevention  and  Environmental 
Compliance  Information  Centers:  to 
support  the  pilot  implementation  of 
national  centers  for  specific  industry 
sectors  specified  in  solicitations.  The 
centers  will  provide  easy  access  to 
relevant,  current,  reliable  and 
comprehensive  information  on 
innovative  technologies,  pollution 
prevention  opportunities  and  regulatory 
compliance. 

Integration  projects  are  open  to 
existing  manufacturing  extension 
affiliates  of  the  NIST  Manufacturing 
Extension  Partnership. 

Projects  for  development  of  tools  or 
techniques  and  national  information 
centers  are  open  to  all  nonprofit 
organizations  including  universities, 
community  colleges,  state  governments, 
and  independent  nonprofit 
organizations. 

Announcements  of  solicitations  will 
be  made  in  the  Commerce  Business 
Daily. 

In  accordance  with  the  provisions  of 
the  National  Institute  of  Standards  and 
Technology  Act  (15  U.S.C.  272(b)(1)  and 
(c)(3)  and  2781),  as  amended.  NIST  will 
provide  assistance  to  integrate 
environmentally-related  services  and 
resources  into  the  national 
manufacturing  extension  system.  This 
assistance  will  be  proxidedf  by  NIST 


UMI 
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often  in  cooparatiao  %irith  the  EPA. 
Under  th*  NIST  ManufKturing 
Extension  PvtiMcship  (MEP),  NIST  will 
periodically  maka  laerit-based  awards  to 
existing  Mg  — iitirtnring  extension 
affiliatas  for  iaktffwtbon  of 
•nviMMMOtal  aarvicas  into  extension 
centers  and  to  non-profit  organizations 
for  developmant  of  environmentally- 
related  tools  and  techniques.  In 
addition.  NIST  will  initiate  pilot  centers 
providing  anvironmental  information 
for  specific  industrial  sectors  to  be 
specified  in  solicitations.  MEP  assumes 
a  broad  definition  of  manufacturing,  and 
recognizes  a  wide  range  of  terJinology 
and  concepts,  indoding  durable  goods 
production:  chemical,  biotechnology, 
and  other  materials  processing: 
electronic  component  and  system 
ftihrication.  and  engineering  services 
a.sso(:iated  with  manufacturing,  as  lying 
within  the  definition  of  manufacturing. 

Classificati— 

TTiis  notice  relating  to  public 
property,  loans,  grants,  benefits,  or 
contracts  is  exempt  from  all 
requirements  of  section  553  of  the 
Administrative  Pnx»dure  (5  U.S.C 
553(a)(2))  including  notice  and 
opportunity  for  comment.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  was  not  prepared  for  this 
notice  for  purposes  of  the  Regulatory 
Flexibility  Act  (5  U.S.C  603  and  604) 
The  program  is  not  a  major  Federal 
action  requiring  an  environmental 
a.ssessment  under  the  National 
Environmental  Policy  Act.  This  notice 
does  not  contain  policies  with 
Federalism  assessment  under  Executive 
Order  12612.  This  notice  contains 
collection  of  information  requirements 
subject  to  the  Paperwork  Reduction  Act 
which  have  been  approved  by  the  OffuM 
of  Management  and  Budget  (OMB 
Control  Number  0693-0010.  0348-0042 
and  0348-0046).  Public  reporting 
burden  for  this  collection  of  information 
i.s  estimated  to  average  40  hours  per 
response,  including  the  time  for 
niviewing  instructions,  searching 
existing  data  sources,  gathering  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
(»mment«  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
colle<:tion  of  information,  including 
suggestions  for  reducing  this  burden,  to 
(to  the  address  shown  above);  and  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  Washington.  [X:  20503. 

It  has  been  determined  that  this  rule 
i  ->  not  significant  for  purposes  of  EO 
I28ri6. 


List  ofSuNKtB  ia  IS  CFK  Part  291 

Environmental  projects. 
Environmental  compliance  assistancx. 
Manufacturing  extension.  Pollution 
prevention  assistance.  Technical 
assistance. 


Datwi:  tNkwember  3. 1994. 
Samoel  KraoMr. 
Associate  Otrecfor. 

For  tiw  wtoM  ael  out  in  the 
preamble,  it  is  proposed  that  15  CFR 
part  291  be  added  as  set  forth  below. 

PART  291— MANUFACTURING 
EXTENSION  PARTNERSHIP: 
ENVIRONMENTAL  PROJECTS 

291.1  Program  description 

291.2  EavirauiMiiUl  integration  projocts. 
291  .1    Environmental  tools  and  techniques 

pnotacts. 
29 14    National  industr> -specific  pollution 

prevention  and  environmental 

compUanco  resource  centers. 
291.5    Proposal  selection  process. 

Authority:  15  II.S.C  272(bKl)  and  (c)(3) 
and  2781 

S  291.1    Program  deacription. 

(a)  In  accordance  with  the  provisions 
of  the  National  Institute  of  Standards 
and  Technology  Act  (15  U.S.C.  272(b)(1) 
and  (c)(3)  and  2781).  as  amended.  NIST 
will  provide  financinl  assistance  to 
integrate  environmentally-ielated 
ser\ices  and  resources  into  the  national 
manufacturing  extension  system.  This 
assistance  will  be  provided  by  NIST 
of^en  in  cooperation  with  the  EPA. 
Under  the  NIST  Manufacturing 
Extension  Partnership  (MEP).  NIST  will 
periodically  make  merit-based  awards  to 
existing  MEP  manufacturing  extension 
nfTiliates  for  integration  of 
environmental  ser%'ices  into  extension 
centers  and  to  non-profit  organizations 
for  development  of  environmentally- 
related  tools  and  techniques.  In 
addition.  NIST  will  initiate  pilot  centers 
providing  environmental  information 
for  specific  industrial  sectors  to  be 
specified  in  .solicitations.  MEP  assumes 
a  broad  definition  of  manufacturing,  and 
recognizes  a  wide  range  of  technology 
and  concepts,  including  durable  goods 
production:  chemical,  biotechnolog>'. 
and  other  materials  proc-essing; 
electronic  component  and  system 
fabrication;  and  engineering  services 
associated  uith  manufacturing,  as  lying 
within  the  definition  of  manufacturing. 

(b)  Announcements  of  solicitations. 
Announcements  of  solicitations  will  be 
made  in  the  &>mnierce  Business  Daily. 
Specific  information  on  the  level  of 
funding  available  and  the  deadline  for 
propcsals  will  be  contained  in  that 
announcement.  In  addition,  any  specific 


industry  sectors  or  types  of  tools  and 
techniques  to  be  focused  on  will  be 
.specified  in  the  announcement. 

(c)  Proposal  woiishops.  Prior  to  an 
announcement  of  solicitation.  NIST  may 
announce  opportunities  for  potential 
applicants  to  learn  about  these  projects 
through  workshops.  The  time  and  place 
of  the  workshop(s)  will  be  contained  in 
a  Commerce  Business  Daily 
announcement. 

(c)  Indirect  costs.  The  total  dollar 
amount  of  the  indirect  costs  proposed  in 
an  application  under  this  program  must 
not  exceed  the  indirect  cost  rate 
negotiated  and  approved  by  a  cognizant 
Federal  agency  prior  to  the  proposed 
effective  date  of  the  award  or  100 
percent  of  the  total  proposed  direct 
costs  dollar  amount  in  the  application, 
whichever  is  less. 

(dl  Proposal  format.  The  {Proposal 
must  not  exceed  20  typewritten  pages  in 
length  for  integration  proposals. 
Proposals  for  tools  and  techniques 
projects  and  national  information 
centers  must  not  exceed  30  pages  in 
length.  The  proposal  must  contain  botli 
technical  and  cost  information.  The 
proposal  page  count  shall  include  every 
page,  including  pages  that  contain 
words,  table  of  contents,  executive 
summary,  management  information  and 
qualifications,  resumes,  figures,  tables, 
and  pictures.  All  prof>05aU  shall  be 
printed  such  as  the  pages  are  single- 
sided,  with  no  more  than  fifty-five  (55) 
lines  per  page.  Use  21.6  x  27.9  cm  (8  V*" 
X  11")  paper  or  A4  metric  paper.  Use  an 
easy-to-read  font  of  not  more  than  about 
5  characters  per  cm  (fixed  pitch  font  of 
12  or  fewer  characters  per  inch  or 
proportional  font  of  point  size  10  or 
larger).  Smaller  type  may  be  used  in 
figures  and  tables,  but  must  be  clearly 
legible.  Margins  on  all  sides  (top. 
bottom,  left  and  right)  must  be  at  least 
2.5  cm.  d").  The  applicant  may  submit 
a  separately  bound  document  of 
appendices,  containing  letters  of 
support  for  the  Basic  Proposal.  The 
basic  proposal  should  be  self-contained 
and  not  rely  on  the  appendices  for 
meeting  criteria.  Excess  pages  in  the 
Proposal  will  not  be  considered  in  the 
evaluation.  Applicants  must  submit  one 
single  original  plus  six  copies  of  the 
proposal  along  with  Standard  Form  424. 
424A  (Rev  4/92)  and  Form  CI>-511. 

(e)  Content  of  basic  proposal.  The 
Basic  Proposal  must,  at  a  minimum, 
include  the  following: 

( 1)  An  executive  summary' 
summarizing  the  planned  project 
consistent  with  the  Evaluation  Criteria 
stated  in  this  notice. 

(2)  A  description  of  the  planned 
project  sufficient  to  permit  evaluation  of 
the  proposal  in  accordance  M-ith  the 


proposal  Evaluation  Criteria  stated  in 
this  notice. 

(3)  A  budget  for  the  project  which 
identifies  all  sources  of  funds  and 
which  breaks  out  planned  expenditures 
by  both  activity  and  object  class  (e.g., 
personnel,  travel,  etc.). 

(4)  A  description  of  the  qualifications 
of  key  personnel  who  will  be  assigned 
to  work  on  the  proposal  project. 

(5)  A  statement  of  work  that  discusses 
the  specific  tasks  to  be  carried  out, 
including  a  schedule  of  measurable 
events  and  milestones. 

(6)  A  Standard  Form  424,  424A  (Rev 
4-92)  prescribed  by  the  applicable  OMB 
circular  and  Form  CD-511,  Certification 
Regarding  Debarment,  Suspension  of 
Other  Responsibility  Matters;  Drug-Free 
Workplace  Requirements  and  Lobbying. 
SF-424.  424A  (Rev  4-92)  and  Form  CD- 
511  will  not  be  considered  part  of  the 
page  count  of  the  Basic  Proposal. 

(7)  The  application  requirements  and 
the  standard  form  requirements  have 
been  approved  by  OMB  (OMB  Control 
Number  0693-0010,  0348-0042  and 
0348-0046). 

(f)  Applicable  federal  and 
departmental  guidance.  This  includes: 
Administrative  requirements,  cost 
principles,  and  audits.  (E)ependent  upon 
type  of  Recipient  organization:  Non- 
profit, for-profit,  state/local  government, 
or  educational  institution.) 

(1)  Nonprofit  organizations. 

(i)  OMB  Circular  A-110— Uniform 
Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations 

(ii)  OMB  Circular  A-122— Cost 
Principles  for  Nonprofit  Organizations 

(iii)  15  CFR  part  29b— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  (implements  OMB 
Circular  A-1 33— Audits  for  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organi  zations) 

(2)  State/local  governments. 
(i)  15  CFR  part  24— Uniform 

Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

(ii)  OMB  Circular  A-87— Cost 
Principles  for  State  and  Local 
Governments. 

(iii)  15  CFR  part  29a— Audit 
Requirements  for  State  and  Local 
Governments  (implements  OMB 
Circular  A-128— Audit  of  State  and 
Local  Governments). 

(3)  Education  Institutions. 
(i)  OMB  Circular  A-110— 

Administrative  Requirements  for  Grants 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 


(ii)  OMB  Circular  A-21— Cost 
Principles  for  Educational  Institutions. 

(iii)  15  CFR  part  29b— Audit 
Requirements  for  Institutions  of  Higher 
Education  and  Other  Nonprofit 
Organizations  (implements  OMB 
Circular  A-133— Audits  for  Institutions 
of  Higher  Education  and  Other 
Nonprofit  Organizations). 

§291.2    Environmental  integration 
projects. 

(a)  Eligibility  criteria.  Eligible 
applicants  for  these  projects  are 
manufacturing  extension  centers  or  state 
technology  extension  programs  which  at 
the  time  of  solicitation  have  cooperative 
agreements  with  the  NIST 
Manufactiuring  Extension  Partnership. 
Only  one  proposal  per  organization  per 
solicitation  is  permitted  in  this  category. 

(b)  Project  objective.  The  purpose  of 
these  projects  is  to  support  the 
integration  of  envirormientally-focused 
technical  assistance,  and  especially 
pollution  prevention  assistance,  for 
smaller  manufacturers  into  the  broader 
services  provided  by  existing  MEP 
manufacturing  extension  centers. 
Proposers  are  ftee  to  structure  their 
project  in  whatever  way  will  be  most 
effective  and  efficient  in  increasing  the 
ability  of  the  center  to  deliver  high 
quality  environmental  and  pollution 
prevention  technical  assistance  (either 
directly  or  in  partnership  with  other 
organizations).  Following  are  some 
examples  of  purposes  for  which  these 
funds  could  be  used.  This  list  is  by  no 
means  meant  to  be  all  inclusive.  A 
center  might  propose  a  set  of  actions 
encompassing  several  of  these  examples 
as  well  as  others. 

(1)  Environmental  needs  assessment. 
Detailed  assessment  of  the 
environmentally-related  technical 
assistance  needs  of  manufacturers 
within  the  state  or  region  of  the 
manufacturing  extension  center.  This 
would  be  done  as  part  of  a  broader  plan 
to  incorporate  environmentally  related 
services  into  the  services  of  the 
manufacturing  extension  center.  The 
center  might  propose  to  document  its 
process  and  findings  so  that  other 
centers  may  learn  from  its  work. 

(2)  Partnership  with  another 
organization.  The  center  might  propose 
to  partner  with  an  existing  organization 
which  is  providing  environmentally- 
focused  technical  assistance  to 
manufacturers.  The  partnership  would 
lead  to  greater  integration  of  service 
delivery  through  joint  technical 
assistance  projects  and  joint  training. 

(3)  Accessing  private-sector 
environmental  resources.  The  center 
might  propose  to  increase  its  ability  to 
access  environmental  technical  services 


for  smaller  manufacturers  from  . 
environmental  consultants  or 
environmental  firms. 

(4)  Training  of  field  engineers/agents 
in  environmental  topics.  Funding  for 
training  which  empowers  the  field 
engineer/agent  with  the  knowledge 
needed  to  recognize  potential 
environmental,  and  especially  pollution 
prevention,  problems  and  opportunities. 
In  addition,  training  might  be  funded 
which  empowers  the  field  engineer/ 
agent  with  the  knowledge  needed  to 
make  appropriate  recommendations  for 
solutions  or  appropriate  referrals  to 
other  sources  of  information  or 
expertise.  The  over-arching  goal  is  for 
the  field  engineer/agent  to  enable  the 
manufacturer  to  be  both 
environmentally  clean  and  competitive. 

(5)  Access  to  environmentally  related 
information  or  expertise.  A  center  might 
propose  to  fund  access  to  databases  or 
other  sources  of  environmentally-related 
information  or  expertise  which  might  be 
necessary  to  augment  the 
environmentally  focused  activities  of 
the  manufacturing  extension  center. 

(6)  Addition  of  environmentally 
focused  staff.  It  may  be  necessary  for 
manufacturing  extension  centers  to  have 
an  environmental  program  manager  or 
lead  field  engineer/agent  with 
environmental  training -and  experience. 
Funds  could  be  requested  to  hire  this 
person.  However,  the  proposer  would 
have  to  demonstrate  a  clear  and 
reasonable  plan  for  providing  for  the 
support  of  this  person  after  the  funds 
provided  under  this  project  are 
exhausted  since  no  commitment  is 
being  made  to  on-going  funding. 

(c)  Award  period.  Projects  initiated 
under  this  category  may  be  carried  out 
over  multiple  years.  The  proposer 
should  include  optional  second  and 
third  years  in  their  proposal.  Proposals 
selected  for  award  may  receive  one,  two 
or  three  years  of  funding  from  currently 
available  funds  tat  the  discretion  of 
DOC.  If  an  application  is  selected  for 
funding,  DOC  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  that  award.  A  separate 
cooperative  agreement  will  be  written 
with  winning  applicants.  Renewal  of  an 
award  to  increase  funding  or  extend  the 
period  of  performance  is  at  the  total 
discretion  of  DOC.  It  is  anticipated  that 
successful  projects  will  be  given  the 
opportunity  to  roll  the  funding  for  these 
efforts  into  the  base  funding  for  the 
extension  center.  Such  a  roll-over  will 
be  based  on  a  performance  review  and 
the  availability  of  funds. 

(d)  Matching  requirements.  No 
matching  funds  are  required  for  these 
proposals.  However,  the  presence  of 
matching  funds  (cash  and  in-kind)  will 
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be  considered  in  the  evaluation  under 
the  Financial  Plan  criteria. 

(e)  Environmental  integration  projects 
evaluation  criteria.  In  roost  solicitations, 
prefereoce  will  be  given  to  projects 
which  are  focused  on  a  single  industry' 
sector.  This  is  desired  to  build  on  the 
expertise  and  resources  which  are  being 
built  in  tools  and  resources  projects  in 
these  industry'  sectors.  Indu.stry  focus 
will  be  specified  in  the  solidtation 
announcement.  However,  actual 
services  need  not  be  limited  exclusively 
to  this  sector.  In  addition  preference 
may  be  given  to  extension  centers  which 
do  not  have  extensive  environmentally- 
related  services  already  in  place.  bi 
addition  to  these  preferences,  the 
criteria  for  selection  of  awards  will  be 
as  follows  in  descendin>;  order  of 
importance: 

(1 )  Demonstrated  commitment  to 
incorporating  environmentally  related 
sen-ices.  The  extension  center  mast 
demonstiate  its  commitment  to 
incorporate  environmentally-related 
technical  services  into  its  overall 
manufacturing  extension  services  even 
after  funding  for  this  project  is 
exhausted.  It  is  not  the  objective  of  this 
effort  to  establish  completely 
autonomous  environmentally  focused 
extension  centers.  Rather,  the  goal  is  to 
ensure  that  such  service  are  integrated 
directly  with  general  manufacturing 
extension  services  focused  on 
competitiveness.  The  center  must 
denion.strate  that  such  integration  will 
take  place.  Factors  that  may  be 
considered  include:  The  amount  of 
matching  funds  devoted  to  the  efforts 
proposed  as  demonstration  of  the 
center's  commitment  to  the  activity: 
Indication  that  environmental  services 
are  a  significant  aspect  of  the 
crjj.inization's  long  range  planning; 
Strer)gth  of  commitment  and  plans  for 
continuing  service  beyond  funding 
which  might  be  awarded  through  this 
project;  The  degree  to  whiiii 
environmental  services  w  ill  bet  ome  an 
integral  part  of  each  field  enginet>rs' 
portfolio  of  services:  The  level  of 
current  or  planned  education  and 
training  of  staff  on  relevant 
environmental  issues:  and  The  extent  of 
environmentally  related  information 
and  expert  resources  which  will  be 
easily  accessible  by  field  engineers. 

(2)  Demonstrated  understanding  of 
the  environmentally  related  technical 
as'>istaftce  needs  of  manufacturers  in 
the  target  population.  Target  population 
must  be  clearly  defined.  The 
manufacturing  center  must  demonslmte 
that  it  understands  the  populations 
environmentally  related  needs  or 
imiude  a  coherent  methodology  tor 

''  (itifying  those  needs.  The  proposal 


should  show  that  the  efforts  being 
proposed  will  enable  the  center  to  better 
meet  those  needs.  Factors  that  may  be 
considered  include:  A  clear  definition  of 
the  target  population,  its  size  and 
demographic  characteristics: 
[)emonstraled  understanding  of  the 
target  population's  enviroiunental 
tecbnical  assistance  needs  or  a  plan  to 
develop  this  understanding;  and 
Appropriateness  of  the  size  of  the  target 
population  and  the  anticipated  impact 
for  the  proposed  expenditure. 

(3)  Coordination  with  other  relevant 
organizations.  Wherever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 
providing  high  quality  environmentally- 
related  services  to  manufacturers  in  the 
same  target  population  or  which  have 
relevant  resources  which  can  be  of 
assistance  in  the  proposed  effort.  If  no 
such  organizations  exist,  the  proposal 
should  build  the  case  that  there  are  no 
.such  organizations.  Applicants  will 
need  to  describe  how  they  will 
coordinate  to  allow  for  increased 
e<:onoraies  of  scale  and  to  avoid 
duplication  of  serxnces  in  providing 
assistance  to  small  and  medium-sized 
manufacturers.  Factors  that  may  be 
considered  include:  Demonstrated 
understanding  of  existing  organizations 
and  resources  relevant  for  providing 
technology  a.<isistance  related  .services  to 
the  target  population;  Adequate  linkages 
and  partnerships  with  existing 
organizations  and  clear  definition  of 
those  organizations'  roles  in  the 
proposed  activities:  and  That  the 
propo.sed  activity  does  not  duplicate 
existing  services  or  resources. 

(4)  Program  evaluation.  The  applicant 
should  specify  plans  for  evaluation  of 
the  effectiveness  of  the  proposed 
program  and  for  ensuring  continuous 
improvement  of  program  adivities. 
Factors  that  may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  a.s.sessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

(5)  Management  experience  and 
plans.  Appli(xints  should  specify  plans 
for  proper  organization,  staffing,  and 
management  of  the  implementation 
pro(£ss.  Factors  that  may  be  considered 
include:  Appropriateness  and  authority 
of  the  governing  or  managing 
organization  to  conduct  the  proposed 
activities:  Qualifications  of  tbe  project 
team  and  its  leadership  to  conduct  the 
proposed  activity:  Soundness  of  any 
staffing  plans,  including  recruitment, 
selection,  training,  and  continuing     . 
professional  development: 
Appropriateness  of  the  organizational 


approarii  for  canying  out  the  proposed 
activity;  Evidence  of  involvement  and 
support  by  private  industry.    , 

16)  Financial  plan.  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project:  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project: 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses:  Strength  of 
commitment  and  amount  of  the 
proposer's  cost  share,  if  any; 
Effectiveness  of  management  plans  for 
control  of  budget:  Appropriateness  of 
matching  contributions:  and  Plaiis  for 
maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

§291.3    Environmental  tools  and 
techniques  projects. 

(a)  Eligibility  criteria.  Eligible 
applicants  for  these  projects  include  all 
nonprofit  organizations  including 
universities,  community  colleges.  State 
governments.  Slate  technology  programs 
and  independent  nonprofit 
organiMtions.  Organizations  may 
submit  multiple  proposals  under  this 
category  for  unique  projects  in  each 
solicitation. 

(b)  Project  objective.  The  purpose  of 
these  projects  is  to  support  the  initial 
development  and  implementation  of 
tools  or  techniques  which  will  aide 
manufacturing  extension  organizations 
in  providing  environmentally-related 
servit;es  to  smaller  manufacturers  and 
which  may  also  be  of  direct  use  by  the 
smaller  manufacturers  themselves. 
Specific  industry  sectors  to  be 
addressed  and  categories  of  tolls  and 
techniques  may  be  specified  in 
solicitatio.ns.  Those  sectors  will  be 
specified  in  the  solicitation.  Examples 
of  tools  and  techniques  include,  but  are 
not  limited  to,  manufacturing 
assessment  tools,  environmental 
benchmarking  tools,  training  deliver>' 
programs,  electronically  accessible 
environmental  information  resources, 
environmental  demonstration  facilities, 
software  tools,  eta  Projet,1s  must  be 
completed  w  ithin  the  scope  of  the  effort 
proposed  and  should  not  be  on-going 
endeavors. 

(c)  Award  period.  Projects  initialed 
under  this  category  may  be  carried  out 
over  up  to  three  years.  Proposals 
selected  for  award  will  receive  all 
funding  from  currently  available  funds. 
If  an  application  is  selected  for  funding. 
DOC  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 


of  performance  is  at  the  total  discretion 
of  DOC. 

(d)  Matching  requirements.  No 
matching  funds  are  required  for  these 
proposals.  However,  the  presence  of 
matching  funds  (cash  and  in-kind)  will 
be  considered  in  the  evaluation  under 
the  Financial  Flan  criteria. 

(e)  Environmental  tools  and 
techniques  projects  evaluation  criteria. 
Proposals  from  applicants  will  be 
evaluated  and  rated  on  the  basis  of  the 
following  cj-iteria  li.sted  in  descending 
order  of  importance: 

(1)  Demonstrated  understanding  of 
the  envirofunentally-related  technical 
assistance  needs  of  manufacturers  and 
technical  assistance  providers  in  the 
target  population.  Target  population 
must  be  clearly  defined.  The  proposal 
must  demonstrate  that  it  understands 
the  popuiation's  environmentally 
related  tool  or  technique  needs.  The 
proposal  should  show  that  the  efforts 
being  proposed  meet  the  needs 
identified.  Factors  that  may  be 
considered  include:  A  clear  definition  of 
the  target  population,  size  and 
demographic  distribution:  Demonstrated 
understanding  of  the  target  population's 
environmental  tools  or  technique  needs: 
and  Appropriateness  of  the  size  of  the 
target  population  and  the  anticipated 
impact  for  the  proposed  expenditure. 

('.i]  Technology  and  information 
sources.  The  proposal  must  delineate 
the  sources  of  technology  and/or 
information  which  will  be  used  to  create 
the  tool  or  resource.  Sources  may 
include  those  internal  to  the  center 
(including  staff  expertise)  or  from  other 
organizations.  Factors  that  may  be 
considered  include:  Strength  of  core 
competency  in  the  proposed  area  of 
activity:  and  Demonstrated  access  to 
relevant  technical  or  information 
sources  external  to  the  organization. 

[3]  Degree  of  integration  with  the 
manufacturing  extension  partnership. 
The  proposal  must  demonstrate  that  the 
tool  or  resource  will  be  integrated  into 
and  will  be  of  service  to  the  NIST 
Manufacturing  Extension  Centers. 
Factors  that  may  be  considered  include: 
Ability  to  access  the  tool  or  resource 
especially  for  MEP  extension  centers; 
Methodology  for  disseminating  or 
promoting  use  of  the  tool  or  technique 
especially  within  the  MEP  system:  and 
Demonstrated  interest  in  using  the  too! 
or  technique  especially  by  MEP 
extension  centers. 

(4)  Coordination  with  other  relevant 
organizations.  Wherever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 
developing  or  have  expertise  on  similar 
tools  or  techniques.  If  no  such 
organizations  exist,  the  proposal  should 


show  that  this  is  the  case.  Applicants 
will  need  to  describe  how  they  will 
coordinate  to  allow  for  increased 
economies  of  scale  and  to  avoid 
duplication.  Factors  that  may  be 
considered  include:  Demonstrated 
understanding  of  existing  organizations 
and  resources  relevant  to  the  proposed 
project;  Adequate  linkages  and 
partnerships  with  existing  organizations 
and  clear  definition  of  those 
organizations'  roles  in  the  proposed 
activities;  and  That  the  proposed 
activity  does  not  duplicate  existing 
services  or  resources. 

(5)  Program  evaluation.  The  applicant 
should  spe<^  ify  plans  for  evaluation  of 
the  effectiveness  of  the  proposed  tool  or 
technique  and  for  ensuring  continuous 
improvement  of  the  tool.  Factors  that 
may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external  . 
evaluation  for  assessing  outcomes  of  the 
activity,  and  "customer  satisfaction" 
measures  of  performance. 

(6)  Management  experience  and 
plans.  Applicants  should  specify  plans 
for  proper  organization,  staffing,  and 
management  of  the  implementation 
process.  Factors  that  may  be  considered 
include:  Appropriateness  and  authority 
of  the  governing  or  managing 
organization  to  conduct  the  proposed 
activities:  Qualifications  of  the  project 
team  and  its  leadership  to  conduct  the 
proposed  activity:  Soundness  of  any 
staffing  plans,  including  recruitment, 
selection,  training,  and  continuing 
professional  development;  and 
Appropriateness  of  the  organizational 
approach  for  carrying  out  the  proposed 
activity. 

(7)  Financial  plan:  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project: 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses:  Strength  of 
cx)mmitment  and  amount  of  the 
proposer's  cost  share,  if  any; 
Effectiveness  of  management  plans  for 
control  of  budget;  Appropriateness  of 
matching  contributions:  and  Plan  for 
maintaining  the  program  after  the 
cooperative  agreement  has  expired. 

§  291.4    National  Industry-specific  pdiution 
prevention  and  enviromnental  compliance 
resource  centers. 

(a)  Eligibility  criteria.  Eligible 
applicants  for  these  projects  include  all 
nonprofit  oi^anizations  including 


universities,  community  colleges,  state 
governments,  state  technology  programs 
and  independent  nonprofit 
organizations.  Only  one  proposal  per 
organization  is  permitted  in  this 
category. 

(b)  Project  objective.  These  centers 
will  provide  easy  access  to  relevant, 
current,  reliable  and  comprehensive 
information  on  pollution  prevention 
opportunities,  regulatory  compliance 
and  technologies  and  techniques  for 
reducing  pollution  in  the  most 
competitive  manner  for  a  specific 
industry  sector  or  industrial  procejw;. 
The  .sector  or  industrial  process  to  be 
addressed  will  be  specified  in  the 
solicitation.  The  center  will  enhance  the 
ability  of  small  businesses  to  implement 
risk  based  pollution  prevention 
alternatives  to  increase  competitiveness 
and  reduce  adverse  environmental 
impacts.  The  center  should  use  existir^ 
resources,  information  and  expertise 
and  will  avoid  duplication  of  existing 
efforts.  The  information  provided  by  the 
center  will  create  links  between  relevant 
EPA  Pollution  Prevention  programs, 
EPA  and  other  technical  information. 
NIST  manufacturing  extension  efforts, 
EPA  regulation  and  guidance,  and  state 
requirements.  The  center  will 
emphasize  pollution  prevention 
methods  as  the  principal  means  to  both 
comply  with  government  regulations 
and  enhance  competitiveness. 

(c)  Project  goal.  To  improve  the 
environmental  and  competitive 
performance  of  smaller  manufacturers 
by: 

(1)  Enhancing  the  national  capability 
to  provide  pollution  pre\'ention  and 
regulatory  requirements  information 
(federal,  state  and  local)  to  specific 
industries. 

(2)  Providing  easy  access  to  relevant 
and  reliable  information  and  tools  on 
pollution  prevention  technologies  and 
techniques  that  achieve  manufacturing 
efficiency  and  enhanced 
competitiveness  with  reduced 
environmental  impact. 

(3)  Providing  easy  access  to  relevant 
and  reliable  information  and  tools  to 
enable  specific  industries  to  achieve  the 
continued  environmental  improvement 
to  meet  or  exceed  compliant* 
reguirements. 

id)  Project  customers.  (1)  The 
customers  for  this  center  will  be  the 
businesses  in  the  industrial  sector  or 
businesses  which  use  the  industrial 
process  specified  as  the  f<x:us  for  the 
solicitation.  In  addition,  consultants 
providing  services  to  those  businesses, 
the  NIST  Manufacturing  Extension 
Centers,  and  federal,  state  and  ltx".al 
programs  providing  technical,  pollution 
prevention  and  compliance  assistance. 
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(2)  The  center  should  assist  the 
customer  in  choosing  the  most  cost 
effective,  environmentally  sound 
options  or  practices  that  enhance  the 
company's  competitiveness.  Assistance 
must  be  accessible  to  all  interested 
customers.  The  center,  wherever 
feasible,  shall  use  existing  materials  and 
information  to  enhance  and  develop  the 
services  to  its  customers.  The  centers 
should  rarely,  if  ever,  perform  research, 
but  should  Hnd  and  assimilate  data  and 
information  produced  by  other  sources. 
The  center  should  not  duplicate  any 
existing  distribution  system.  The  center 
should  distribute  and  provide 
information,  but  should  not  directly 
provide  on-site  assistance  to  customers. 
Rather,  referrals  to  local  technical 
assistance  organizations  should  be  given 
when  appropriate.  Information  would 
likely  be  available  through  multiple 
avenues  such  as  phone,  fax, 
electronically  accessible  databases, 
printed  material,  networks  of  technical 
experts,  etc. 

(e)  Award  period.  The  pilot  initiated 
under  this  category  may  be  carried  out 
over  multiple  years.  The  proposer 
should  include  optional  second  and 
third  years  in  their  proposal.  Proposals 
selected  for  award  may  receive  one,  two 
or  three  years  of  funding  from  currently 
available  funds  at  the  discretion  of  DOC. 
If  an  application  is  selected  for  funding, 
DCX;  has  no  obligation  to  provide  any 
additional  future  funding  in  connection 
with  that  award.  Renewal  of  an  award 
to  increase  funding  or  extend  the  period 
of  performance  is  at  the  total  discretion 
of  DOC.  Successful  centers  may  be  given 
an  opportunity  to  receive  continuing 
funding  as  a  NIST  manufacturing  center 
after  the  expiration  of  their  initial 
coop>erative  agreement.  Such  a  roll-over 
will  be  based  upon  the  performance  of 
the  center  and  availability  of  funding. 

(f)  Matching  requirements.  A 
matching  contribution  from  each 
applicant  will  be  required.  NIST  may 
provide  Hnancial  support  up  to  50%  of 
the  total  budget  for  the  project.  The 
applicant's  share  of  the  budget  may 
include  dollar  contributions  from  state, 
county,  industrial  or  other  non-federal 
sources  and  non-federal  in-kind 
contributions  necessary  and  reasonable 
for  proper  accomplishment  of  project 
objectives. 

(gj  Resource  center  evaluation 
criteria.  Proposals  from  applicants  will 
be  evaluated  and  rated  on  the  basis  of 
the  following  criteria  listed  in 
descending  order  of  importance: 

(1)  Demonstrated  understanding  of 
the  environmentally-related  information 
needs  of  manufacturers  and  technical 
assistance  providers  in  the  target 
population.  Understanding  the 


environmentally-related  needs  of  the 
target  population  (i.e.,  customers)  is 
absolutely  critical  to  the  success  of  such 
a  resource  center.  Factors  that  may  be 
considered  include:  A  clear  defmition  of 
the  target  population,  size  and 
demograpnic  distribution:  Demonstrated 
understanding  of  the  target  population's 
environmentally-related  information 
needs  or  a  clear  plan  for  identifying 
those  customer  needs;  and 
Methodologies  for  continually 
improving  the  understanding  of  the 
target  population's  environmentally- 
related  information  needs. 

(2)  Delivery  mechanisms.  The 
proposal  must  set  forth  clearly  deflned, 
effective  mechanisms  for  delivery  of 
services  to  target  population.  Factors 
that  may  be  considered  include: 
Potential  effectiveness  and  efficiency  of 
proposed  delivery  systems;  and 
Demonstrated  capacity  to  form  the 
effective  linkages  and  partnerships 
necessaiy  for  success  of  the  proposed 
activity. 

(3)  Technology  and  information 
sources.  The  proposal  must  delineate 
the  sources  of  information  which  will  be 
used  to  create  the  informational 
foundation  of  the  resource  center. 
Sources  may  include  those  internal  to 
the  center  (including  staff  expertise),  but 
it  is  expected  that  many  sources  will  be 
external.  Factors  that  may  be  considered 
include:  Strength  of  core  competency  in 
the  proposed  area  of  activity; 
Demonstrated  access  to  relevant 
technical  or  information  sources 
external  to  the  organization. 

(4)  Degree  of  integration  with  the 
manufacturing  extension  partnership 
and  other  technical  assistance 
providers.  The  proposal  must 
demonstrate  that  the  resource  center 
will  be  integrated  into  the  system  of 
services  provided  by  the  NIST 
Manufacturing  Extension  Partnership 
and  other  technical  assistance 
providers.  Factors  that  may  be 
considered  include:  Ability  of  the  target 
population  including  MEP  Extension 
Centers  to  access  the  resource  center; 
and  Methodology  for  disseminating  or 
promoting  use  of  the  resource  center 
especially  within  the  MEP  system. 

l5)  Coordination  with  other  relevant 
organizations.  Whenever  possible  the 
project  should  be  coordinated  with  and 
leverage  other  organizations  which  are 
developing  or  have  expertise  on  similar 
tools  or  techniques.  If  no  such 
organizations  exist,  the  proposal  should 
show  that  this  is  the  case.  Applicants 
will  need  to  describe  how  they  will 
coordinate  to  allow  for  increased 
economies  of  scale  and  to  avoid 
duplication.  Factors  that  may  be 
considered  include:  E)emonstrated 


understanding  of  existing  organizations 
and  resources  relevant  to  the  proposed 
project;  and  Adequate  linkages  and 
partnerships  with  existing  organizations 
and  clear  definition  of  those 
organizations'  roles  in  the  proposed 
activities. 

(6)  Program  evaluation.  The  applicant 
should  specify  plans  for  evaluation  of 
the  effectiveness  of  the  proposed 
resource  center  and  for  ensuring 
continuous  improvement.  Factors  that 
may  be  considered  include: 
Thoroughness  of  evaluation  plans, 
including  internal  evaluation  for 
management  control,  external 
evaluation  for  assessing  outcomes  of  the 
activity,  and  "customer  satisfaction  " 
measures  of  performance;  and  The 
proposer's  plan  must  include 
documentation,  analysis  of  the  results, 
and  must  show  how  the  results  can  be 
used  in  improving  the  resource  center. 

(7)  Management  experience  and 
plans.  Applicants  should  specify  plans 
for  proper  organization,  staffing,  and 
management  of  the  implementation 
process.  Factors  that  may  be  considered 
include:  Appropriateness  and  authority 
of  the  governing  or  managing 
organization  to  conduct  the  proposed 
activities;  Qualifications  and  experience 
of  the  project  team  and  its  leadership  to 
conduct  the  proposed  activity; 
Soundness  of  any  staffing  plans, 
including  recruitment,  selection, 
training,  and  continuing  professional 
development;  and  Appropriateness  of 
the  organizational  approach  for  carrying 
out  the  proposed  activity. 

(8)  Financial  plan.  Applicants  should 
show  the  relevance  and  cost 
effectiveness  of  the  financial  plan  for 
meeting  the  objectives  of  the  project;  the 
firmness  and  level  of  the  applicant's 
total  financial  support  for  the  project; 
and  a  plan  to  maintain  the  program  after 
the  cooperative  agreement  has  expired. 
Factors  that  may  be  considered  include: 
Reasonableness  of  the  budget,  both  in 
income  and  expenses;  Strength  of 
commitment  and  amount  of  the 
proposer's  cost  share;  Effectiveness  of 
management  plans  for  control  of  the 
budget;  and  Appropriateness  of 
matching  contributions. 

§291.5    Proposal  selection  process. 

The  proposal  evaluation  and  selection 
process  will  consist  of  three  principal 
phases:  Proposal  qualification;  Proposal 
review  and  selection  of  finalists;  and 
Award  determination. 

(a)  Proposal  qualification.  All 
proposals  will  be  reviewed  by  NIST  to 
assure  compliance  with  the  proposal 
content  and  other  basic  provisions  of 
this  notice.  Proposals  which  satisfy 
these  requirements  will  be  designated 
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qualified  proposals;  all  others  will  be 
disqualified  at  this  phase  of  the 
evaluation  and  selection  process. 

(b)  Proposal  review  and  selection  of 
finalists.  NIST  will  appoint  an 
evaluation  panel  composed  of  NIST  and 
in  some  cases  other  federal  employees 
to  review  and  evaluate  all  qualified 
proposals  in  accordance  with  the 
evaluation  criteria  and  values  set  forth 
in  this  notice.  A  site  visit  may  be 
required  to  make  full  evaluation  of  a 
proposal  From  the  qualified  proposals, 
a  group  of  finalists  will  be  numerically 
ranked  and  recommended  for  award 
based  on  this  review. 

(c)  Award  determination.  The  Director 
of  the  NIST.  or  her/his  designee,  shall 
select  awardees  based  on  total 
evaluation  scores,  geographic 
distribution,  and  the  availability  of 
funds.  All  three  factors  will  be 
considered  in  making  an  award.  Upon 
the  final  award  decision,  a  notification 
will  be  made  to  each  of  the  proposing 
organizations. 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION     . 

16  CFR  Part  1700 

Proposed  Rule:  Requirements  for 
Child-Resistant  Packaging;  Packages 
Containing  250  mg  or  More  of 
Naproxen 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Proposed  rule. 

StJMMARY:  Under  the  Poison  Prevention 
Packaging  Act  of  1970,  the  Commission 
is  proposing  a  rule  to  require  child- 
resistant  packaging  for  naproxen 
preparations  containing  250  mg  or  more 
of  naproxen  per  package.  Naproxen  is 
marketed  as  an  anti-inflammatory  drug. 
It  is  used  to  treat  various  forms  of 
arthritis,  mild  to  moderate  pain,  and 
menstrual  pain.  The  Commission  has 
preliminarily  determined  that  child- 
resistant  packaging  is  necessary  to 
protect  children  under  5  years  of  age 
from  serious  personal  injury  and  serious 
illness  resulting  from  ingesting 
naproxen. 

DATES:  Comments  on  the  proposal 
should  be  submitted  no  later  than 
lanuary  30, 1995. 

ADDRESSES:  Conunents  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington.  D.C  20207,  or  delivered  to 
J  he  Office  of  the  Secretary.  Consumer 


T  /  Vol.  59.  No.  218  /  Monday.  November  14,  1994  /  Proposed  Rules 


56445 


Product  SaCety  Commission,  room  502. 
4330  East-West  Hi^way.  Bethesda, 
Maryland  20814-4408.  telephone 
(301)504-0800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Ferrante.  Ph.D.,  Directorate 
for  Health  Sciences,  Consumer  Product 
Safety  Commission,  Washington,  D.C. 
20207:  telephone  (301)504-0477  ext. 
1199. 

SUPPLEMENTARY  MFORMATION: 
A.  Background 

1 .  Relevant  Statutes  and  Regulations 

The  Poison  Prevention  Packaging  Act 
of  1970  e»PPA).  15  U.S.C.  1471-1476, 
authorizes  the  Commission  to  establish 
standards  for  the  "special  packaging"  of 
any  household  substance  if  (1)  the 
degree  or  nature  of  the  hazard  to 
children  in  the  availability  of  such 
substance,  by  reason  of  its  packaging,  is 
such  that  special  packaging  is  required 
to  protect  children  from  serious 
personal  injury  or  serious  illness 
resulting  from  handling,  using,  or 
ingesting  such  substance  and  (2)  the 
special  packaging  is  technically  feasible, 
practicable,  and  appropriate  for  such 
substance.  Special  packaging,  also 
referred  to  as  "child-resistant  (CR) 
packaging."  is  defined  as  packaging  that 
(1)  is  designed  or  constructed  to  be 
significantly  difficult  for  children  under 
5  years  of  age  to  open  or  obtain  a  toxic 
or  harmful  amount  of  the  substance 
contained  therein  within  a  reasonable 
time  and  (2)  is  not  difficult  for  normal 
adults  to  use  properly.  (It  does  not 
mean,  however,  packaging  which  all 
such  children  cannot  open,  or  obtain  a 
toxic  or  harmful  amount  from,  within  a 
reasonable  time.)  Household  substances 
for  which  the  Commission  may  require 
CR  packaging  include  (among  other 
categories)  foods,  drugs,  or  cosmetics  as 
these  terms  are  defined  in  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
321).  15  U.S.C  1471(2)(B). 

Efiectiveness  standards  have  been 
established  under  the  PPPA  for  special 
packaging  (16  CFR  1700.15).  as  has  a 
procedure  to  evaluate  its  effectiveness 
(16  CFR  1700.20).  Regulations  have 
been  issued  requiring  s(>ecial  packaging 
for  a  number  of  household  products  (16 
CFR  1700.14).  The  findings  that  the 
Commission  must  make  in  order  to 
issue  a  standard  requiring  CR  packaging 
for  a  product  are  discussed  below  in 
Section  D  of  this  notice. 

Section  4(a)  of  the  PPPA,  15  U.S.C. 
1473(a).  allows  the  manufacturer  or 
packer  to  package  a  nonprescription 
product  subject  to  special  packaging 
standards  in  one  size  of  non-CR 
packaging  only  if  (1)  the  manufacturer 


(or  packer)  also  supplies  the  substance 
in  CR  packages  of  a  popular  size  and  (2) 
the  non-CR  packages  bear  conspicuous 
labeling  stating:  "This  package  for 
households  without  young  tiildren."  15 
U.S.C.  1473(a).  If  the  package  is  too 
small  to  accommodate  this  label 
statement,  the  package  may  bear  a  label 
stating:  "Package  not  child-resistant." 
16  CFR  1700.5(b).  The  right  of  the 
manufacturer  or  packer  to  market  a 
single  size  of  the  product  in 
noncomplying  packaging  under  these 
conditions  is  termed  the  "single-size 
exemption." 

The  Commission  may  restrict  the  right 
to  market  a  single  size  in  noncomplying 
packaging  if  the  Commission  finds  that 
the  substance  is  not  also  being  supplied 
in  popular  size  packages  that  comply 
with  the  standard.  15  U.S.C.  1473(c).  In 
this  case,  the  Commission  may,  after 
giving  the  manufacturer  or  packer  an 
opportunity  to  comply  with  the 
purposes  of  the  PPPA  and  an 
opportunity  for  a  hearing,  order  that  the 
substance  be  packaged  exclusively  in 
CR  packaging.  To  issue  such  an  order, 
the  Commission  must  find  that  the 
exclusive  use  of  special  packaging  is 
necessary  to  accomplish  the  purposes  of 
the  PPPA. 

2.  Background  of  Naproxen 

Naproxen  is  a  nonsteroidal  anti- 
inflammatory drug  (NSAID).  This  class 
of  compounds  is  used  to  treat  various 
forms  of  arthritis,  mild  to  moderate 
pain,  and  menstrual  pain. 

Formerly,  naproxen  was  a 
prescription  drug  that  was  required  to 
be  in  child-resistant  packaging  by  the 
Commission's  regulation  of  human  oral 
prescription  drugs.  16  CFR 
1700.14(a)(10).  Initially,  two  Food  and 
Drug  Administration  (FDA)  panels 
voted  against  the  nonprescription 
("over-the-counter."  or  "OTC")  sale  of 
naproxen  because  of  its  slow  onset  of 
action;  potential  for  adverse 
gastrointestinal  and  renal  effects  with 
high  doses:  and  potential  for  misuse  in 
children  and  the  elderly.  American 
Druggist,  March  1994.  p.  45.  The 
manufacturer  then  agreed  to  reduce  the 
recommended  dose  and  include 
warning  labels  for  children  and  the 
elderly.  Subsequently.  FDA  granted 
OTC  status  to  the  sodium  salt  of 
naproxen  by  a  letter  dated  Januarv  11. 
1994. 

The  OTC  formulation  of  naproxen 
consists  of  naproxen  sodium  and  is 
equivalent  to  200  mg  of  naproxen  and 
20  mg  of  sodium  per  tablet.  The 
recommended  dose  is  1  tablet  every  8  to 
12  hours.  The  maximum  daily  dose  is  3 
tablets  for  patients  between  the  ages  of 
12  and  65  and  2  tablets  for  those  over 


UMI 


56446  Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Proposed  Rules 


Federal  Register  /  Vol.  59.  No.  218  /  Monday,  November  14,  1994  /  Proposed  Rules  56447 


65.  The  drug  is  not  recommended  for 
children  under  12  years  old  except 
under  the  supervision  of  a  doctor. 
However,  naproxen  is  used  to  treat 
juvenile  arthritis  in  children  over  2 
years. 

The  patent  for  naproxen  expired  in 
1993.  The  OTC  naproxen  product 
approved  by  the  FDA  will  be 
manufactured  by  the  original  patent 
holder  and  marketed  by  another 
company  as  a  joint  venture.  In 
accordance  with  FDA's  regulations, 
these  two  companies  have  requested 
sole  marketing  rights  for  a  period  of  3 
years. 

Although  these  companies  are 
voluntarily  placing  naproxen  in  child- 
resistant  packaging,  a  mandatory  special 
packaging  standard  for  naproxen 
products  would  ensure  that  other 
companies  that  may  come  on  the  market 
in  the  future  use  CR  packaging.  The 
post -OTC  experience  with  another 
NSAID.  ibuprofen,  supports  this  action. 
As  discussed  below,  the  incidence  of 
accidental  ingestion  of  ibuprofen  by 
children  under  5  years  old  increased 
after  it  became  available  OTC  and  before 
special  packaging  was  required  by  the 
Commission.  A  mandatory  standard 
would  also  enable  the  Commission  to 
ensure  that  the  packaging  used  meets 
the  performance  requirements  of  the 
PPPA  test  protocol  at  16  CFR  1700.15. 
1700.20. 

B.  Toxicity  of  Naproxen 

The  Commission's  Directorate  for 
Health  Sciences  reviewed  the  toxicity  of 
naproxen.  Side  effects  commonly 
associated  with  naproxen  and  other 
NSAID's  include  dose-related 
gastrointestinal  (GI)  complications  such 
as  constipation,  heartburn,  abdominal 
pain,  nausea,  and  diarrhea.  Other 
adverse  effects  include  headache, 
dizziness,  drowsiness,  pruritus 
(itching),  and  tinnitus  (ringing  in  the 
ears). 

Naproxen  may  also  cause  liver  and 
kidney  toxicity,  but  these  effects  are 
infrequent  with  routine  therapeutic  use. 
Kidney  toxicity  has  been  documented  in 
children  following  naproxen  therapy. 
One  report  describes  a  two-year-old 
male  with  juvenile  arthritis  who 
developed  acute  renal  failure  and 
hyperkalemia  (high  blood  potassium) 
following  treatment  with  20  mg/kg/day 
of  naproxen  sodium  for  1  month. 

Acute  overdosage  of  naproxen  may 
result  in  mild,  transient  effects, 
including  drowsiness.  GI  disturt>ances. 
and  prolonged  clotting  times.  Life- 
threatening  effects  are  uncommon,  but 
serious  complications  such  as  seizures, 
apnea  (cassation  of  breathing), 
metabolic  acidosis  (reduced  blood  pH), 


and  impaired  kidney  function  have  been 
documented.  The  acute  lethal  dose  of 
naproxen  is  unknown  and  the  severity 
of  symptoms  is  not  always  dose-related. 

The  Commission's  Directorate  for 
Epidemiology  reviewed  data  firom 
NEISS  involving  hospital  emergency 
room  treatment  of  children  under  5 
years  old  who  ingested  naproxen.  There 
were  nine  reported  cases  from  1980  to 
1989  and  23  reported  cases  from  1990 
to  1993.  The  average  annual  number  of 
estimated  cases  during  these  time 
periods  was  50  and  300,  respectively.  In 
1982,  one  case  resulted  in  the 
hospitalization  of  a  2-year-old  male. 

AAPCC  data  from  1985  to  1992  were 
unavailable  because  naproxen  poisoning 
incidents  were  not  categorized 
separately  from  other  NSAID  incidents 
unless  they  resulted  in  death.  However, 
this  does  not  mean  that  naproxen 
poisonings  did  not  occur.  The 
Commission's  Directorate  for  Health 
Sciences  requested  1993  incident  data 
from  the  AAPCC  related  specifically  to 
naproxen  in  children  under  5  years  old. 
Of  the  1,413  naproxen  ingestions 
reported,  two  resulted  in  outcomes 
characterized  by  AAPCC  as  moderate  "— 
i.e.,  pronounced  and  prolonged 
symptoms  that  generally  require 
treatment  but  are  not  life-threatening.  In 
addition.  53  of  the  ingestions  resulted  in 
outcomes  characterized  by  AAPCC  as 
minor" — i.e.,  symptoms  present,  but 
mild  with  rapid  and  complete 
resolution.  Forty-eight  cases  were 
documented  as  potentially  toxic,  but  the 
ultimate  disposition  was  not  reported. 
From  1985  to  1993,  there  were  no 
naproxen-related  fatalities  in  children 
reported  to  the  AAPCC. 

Several  cases  of  naproxen  poisoning 
in  children  were  reported  through  the 
FDA's  Adverse  Reactions  Reporting 
System  (ARRS)  and  the  Worldwide 
Safety  Surveillance  and  Reporting 
division  of  Syntex,  the  manufacturer  of 
naproxen.  These  include: 

An  8-month-old  girl  died  following 
daily  treatment  for  fever  and  an  upper 
respiratory  tract  infection  with  100  to 
400  mg  naproxen  sodium  for  5  days. 
The  autopsy  showed  serious  effects  on 
the  liver  and  brain,  multiple  GI 
ulcerations,  and  yeast  colonization  of 
the  upper  respiratory  tract. 

A  2-year-old  boy  recovered  after 
developing  drowsiness,  ataxia  (loss  of 
voluntary  muscle  coordination),  and  a 
prolonged  bleeding  time  following 
ingestion  of  naproxen  (up  to  2  grams), 
hydrogen  peroxide,  and  eucalyptus  oil. 
The  ARRS  listed  naproxen  as  the 
suspect  drug  and  hydrogen  peroxide  as 
non-suspect.  There  was  no  comment 
relating  to  the  contribution  of 
eucalyptus  oil  to  the  symptoms. 


Eucalyptus  oil  may  cause  drowsiness 
and  ataxia,  but  it  does  not  affect 
bleeding  time. 

A  2-year-old  girl  suffered  dyspepsia 
(indigestion)  after  ingesting  625  mg  of 
naproxen.  She  recovered  after  her 
stomach  was  emptied. 

Convulsions  developed  in  a  5-year- 
old  girl  who  accidently  ingested  an 
unknown  amount  of  naproxen  sodium. 

NEISS  data  for  ingestions  of 
ibuprofen,  another  popular  NSAID  that 
began  to  be  marketed  OTC  in  1984, 
show  that  there  was  a  larger  estimated 
number  of  children  under  5  years  old 
treated  in  hospital  emergency  rooms  for 
each  year  from  1984-1992  than  for  each 
year  from  1980-1983.  In  1993,  when  the 
special  packaging  standard  for 
ibuprofen  became  effective,  the 
estimated  number  of  cases  was  lower 
than  every  annual  estimate  from  1984- 
1992.  Most  cases  of  naproxen  poisoning 
described  in  the  literature  involve 
adults.  These  patients  generally 
developed  GI  side  effects  and  several 
experienced  seizures.  The  incidence  of 
side  effects  may  differ  in  children  and 
adults.  Studies  involving  children 
taking  naproxen  showed  that,  compared 
to  adults,  the  children's  incidence  of:  (1) 
rash  and  prolonged  bleeding  times  were 
increased;  (2)  GI  and  central  nervous 
system  (CNS)  reactions  were  similar; 
and  (3)  other  reactions  decreased. 

There  is  evidence  that  naproxen  and 
other  NSAID's  have  adverse  fetal  effects 
when  used  during  pregnancy.  A  35- 
week-old  newborn  delivered  8  hours 
after  his  mother  ingested  an  overdose  of 
5  grams  of  naproxen,  developed  severe 
hyponatremia  (low  blood  sodium)  and 
water  retention  with  indications  of 
cerebral  irritation  and  paralytic  ileus.  It 
was  tentatively  diagnosed  that  naproxen 
adversely  affected  renal  function. 

Complications  were  reported  in  three 
newborns  after  maternal  naproxen 
treatment  to  prevent  premature  labor. 
One  newborn  died,  and  the  autopsy 
showed  a  brain  hemorrhage,  multiple 
gastric  ulcers,  extensive  GI  bleeding, 
and  a  cardiovascular  birth  defect  that  is 
a  known  adverse  effect  of  NSAID's. 
A  7-day-old  breast-fed  infant  boy 
developed  symptoms  associated  with 
naproxen  toxicity  after  his  mother  was 
treated  with  1  g  naproxen  and  800  mg 
of  antibiotic  for  3  days. 

C.  Level  for  Regulation 

The  Commission  proposes  that 
special  packaging  be  required  for  OTC 
naproxen  products  containing  250  mg  or 
more  naproxen  per  package.  "This  level 
is  based  on  (1)  established  guidelines  for 
medical  treatment  following  ingestion  of 
NSAID's  and  (2)  a  known  to.xic  dose  of 


naproxen,  reduced  by  a  safety  factor  to 
account  for  biologic  variability. 

The  precise  toxic  level  of  naproxen  in 
humans  is  unknown.  However, 
guidelines  established  for  pediatric 
NSAID  overdose  suggest  medical 
treatment  for  young  children  who  ingest 
five  times  the  maximum  single 
therapeutic  dose.  Therefore,  the  dose  of 
naproxen  requiring  medical 
intervention  would  be  5  mg/kg  (the 
maximum  single  therapeutic  dose)  times 
five,  or  25  mg/kg.  In  a  10-kg  child,  this 
is  equivalent  to  250  mg  of  naproxen,  or 
one  and  one-quarter  OTC  tablets. 

The  same  level  results  when 
calculated  using  a  different  approach. 
When  treatment  information  for 
poisonings  is  unavailable,  the  staff 
typically  uses  a  known  toxic  dose 
divided  by  a  safety  factor  of  10  to 
determine  the  level  for  regulation. 
Applying  this  factor  to  the  250  mg/kg 
dose  of  naproxep  that  caused  life- 
threatening  acidosis  in  a  15-year-old  girl 
also  results  in  a  level  of  25  mg/kg,  or 
250  mg  in  a  10-kg  child. 

D.  Statutory  Considerations 

1.  Hazard  to  Children 

As  noted  above,  the  toxicity  data 
concerning  children's  ingestion  of 
naproxen  sodium  demonstrate  that  this 
compound  can  cause  serious  illness  and 
injiuy  to  children.  Moreover,  the 
preparations  are  readily  available  to 
children.  Although  the  current  marketer 
of  this  compound  voluntarily  uses  CR 
packaging  for  this  product,  the 
Commission  concludes  preliminarily 
that  a  regulation  is  needed  to  ensure 
that  products  subject  to  the  regulation 
will  be  placed  in  CR  packaging  by  any 
new  manufacturers,  bi  addition,  the 
regulation  will  enable  the  Commission 
to  enforce  the  CR  packaging  requirement 
and  ensure  that  effective  CR  packaging 
is  used. 

Pursuant  to  section  3(a)  of  the  PPPA, 
15  U.S.C.  1472(a),  the  Commission  finds 
preliminarily  that  the  degree  and  nature 
of  the  hazard  to  children  from  ingesting 
naproxen  is  such  that  special  packaging 
is  required  to  protect  children  from 
serious  illness.  The  Commission  bases 
this  preliminary  finding  on  the  toxic 
nature  of  these  products,  described 
above,  and  their  accessibility  to  children 
in  the  home. 

2.  Technical  Feasibility,  Practicability, 
and  Appropriateness 

In  issuing  a  standard  for  special 
packaging  under  the  PPPA,  the 
Commission  is  required  by  section 
3(a)(2)  of  the  PPPA,  15  U.S.C. 
1472(a)(2),  to  find  that  the  special 
packaging  is  "technically  feasible. 


practicable,  and  appropriate."  Technical 
feasibility  exists  when  technology  exists 
or  readily  can  be  developed  and 
implemented  by  the  effective  date  to 
produce  packaging  that  conforms  to  the 
standards.  Practicability  means  that 
special  packaging  complying  with  the 
standards  can  utilize  modem  mass 
production  and  assembly  line 
techniques.  Appropriateness  exists 
when  packaging  complying  with  the 
standees  will  adequately  protect  the 
integrity  of  the  substance  and  not 
interfere  with  the  intended  storage  or 
use. 

The  current  marketers  of  OTC 
naproxen  use  packaging  that  not  only  is 
child  resistant,  but  also  is  easier  for 
adult  consumers  (and  especially  older 
adults)  to  open.  Therefore,  the 
Commission  preliminarily  concludes 
that  CR  packaging  for  naproxen  is 
technically  feasible,  practicable,  and 
appropriate. 

3.  Other  Considerations 

In  establishing  a  special  packaging 
standard,  section  3(b)  of  the  PPPA,  15 
U.S.C.  1472(b),  requires  the  Commission 
to  consider  the  following: 

a.  The  reasonableness  of  the  standard; 

b.  Available  scientific,  medical,  and 
engineering  data  concerning  special 
packaging  and  concerning  childhood 
accidental  ingestions,  illness,  and  injury 
caused  by  household  substances; 

c  The  manufacturing  practices  of 
industries  affected  by  the  PPPA;  and 

d.  The  nature  and  use  of  the 
household  substance.  15  U.S.C.  1472(b). 

The  Commission  has  considered  these 
items  writh  respect  to  the  various 
determinations  made  in  this  notice,  and 
finds  no  reason  to  conclude  that  the  rule 
is  unreasonable. 

E.  Effective  Date 

The  PPPA  provides  that  no  regulation 
shall  take  effect  sooner  than  180  days  or 
later  than  one  year  from  the  date  such 
regulation  is  issued,  except  that,  for 
good  cause,  the  Conunission  may 
establish  an  earlier  effective  date  if  it 
determines  an  earlier  date  to  be  in  the 
public  interest.  15  U.S.C.  1471n. 

The  Commission  preliminarily 
proposes  an  effective  date  of  180  days 
from  the  date  the  final  regulation  is 
published  in  the  Federal  Register.  The 
Commission,  however,  would  consider 
a  shorter  effective  date  if  the  public 
interest  warrants  such  a  period.  The 
public  interest  might  warrant  a  shorter 
effective  date  if.  for  example,  naproxen 
were  going  to  be  marketed  in  significant 
numbers  in  non-CR  packaging  for  any 
significant  period  before  any 
Commission  regulation  requiring  CR 
packaging  for  this  product  became  final. 


Accordingly,  the  Commission  solicits 
comment  on  the  appropriateness  of  a 
180-day  or  shorter  effective  date.  The 
final  rule  would  apply  to  products  that 
are  packaged  on  or  after  the  effective 
date. 

F.  Regulatory  Flexibility  Act 
Certification 

When  an  agency  undertakes  a 
rulemaking  proceeding,  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
generally  requires  the  agency  to  prepare 
proposed  and  final  regulatory  flexibility 
analyses  describing  the  impact  of  the 
rule  on  small  businesses  and  other  small 
entities.  The  purpose  of  the  Regulatory 
Flexibility  Act.  as  stated  in  section  2(b) 
(5  U.S.C.  602  note),  is  to  require 
agencies,  consistent  with  their 
objectives,  to  fit  the  requirements  of 
regulations  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
the  regulations.  Section  605  of  the  Act 
provides  that  an  agency  is  not  required 
to  prepare  a  regulatory  flexibility 
analysis  if  the  head  of  an  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  Commission's  Directorate  for 
Economics  has  prepared  a  preliminary 
economic  assessment  of  a  rule  to  require 
special  packaging  for  naproxen 
preparations  with  250  mg  or  more  of 
naproxen  in  a  single  package.  Based  on 
this  assessment,  the  Commission 
concludes  that  such  a  requirement 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small 
businesses  or  other  small  entities 
because  the  current  marketers  of 
naproxen  are  already  using  CR 
packaging  and  have  requested  sole 
marketing  rights  for  3  years. 
Furthermore,  the  relatively  low  costs  of 
CR  packages  should  not  be  an  entry 
burden  for  future  marketers. 
Accordingly,  for  the  reasons  given 
above,  the  Commission  preliminarily 
concludes  that  the  rule  to  require 
special  packaging  for  naproxen 
preparations  having  250  mg  or  more  of 
naproxen  would  not  have  any 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 

G.  Environmental  Considerations 

Pursuant  to  the  National 
Environmental  Policy  Act,  and  in 
accordance  with  the  Council  on 
Environmental  Quality  regulations  and 
CPSC  procedures  for  environmental 
review,  the  Commission  has  assessed 
the  possible  environmental  effects 
associated  with  the  proposed  Poison 
Prevention  Packaging  Act  (PPPA) 
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packaging  requirements  for  naproxen 
preparations. 

The  Commission's  regulations  at  16 
CFR  1021.5(c)(3)  state  that  niies   . 
requiring  special  packaging  for 
consumer  products  normally  have  little 
or  no  potential  for  affecting  the  human 
environment.  Preliminary  analysis  of 
the  potential  impact  of  this  propo.sed 
rule  indicates  that  CR  packages  for 
naproxen  preparations  would  have  no 
significant  effects  on  the  environment. 
This  is  because  the  rule  will  not 
significantly  increase  the  number  of  CR 
packages  in  use  and,  in  any  event,  the 
manufacture,  use.  and  disposal  of  the 
CR  packages  present  the  same  potential 
environmental  effects  as  do  the 
currently  used  packages. 

Therefore,  because  the  propo.sed  rule 
would  have  no  adverse  effect  on  the 
environr:ient.  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

List  of  Subiecis  in  16  CFR  Part  1700 

Consumer  protection.  Drugs.  Infants 
and  children.  Packaging  and  containers. 
-  Poison  prevention.  Toxic  substances. 

For  the  reasons  given  above,  the 
Commission  proposes  to  amend  16  CFR 
part  1700  as  follows: 

PART  1700— [AMENOEO] 

1.  The  authority  citation  for  part  1700 
continues  to  read  as  follows: 

Authority:  Pub.  L  9l-«>01,  sees.  1-9.  84 
Stat.  1670-74,  15  L'.S.C  1471-76.  .Sees 
1700.1  and  1700.14  also  issued  under  Pub.  L. 
92-  573.  sec  30(a).  8«  .Stat.  1231    15  l^S  C. 
2079(a). 

2.  Section  1700.14  is  amended  by 
adding  new  paragraph  (.i)(24),  reading 
as  follows  (although  unchanged,  the 
introductory  text  of  paragraph  (a)  is 
included  below  for  context): 

§  1700.14    Substances  requiring  special 
packaging. 

(a)  Substances.  The  Commission  has 
determined  that  the  degree  or  nature  of 
the  hazard  to  children  in  the  availability 
of  the  following  substances,  by  reason  of 
their  packaging,  is  such  that  special 
packaging  is  required  to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  sw±  substances,  and  the 
.special  packaging  herein  required  is 
technically  feasible,  practicable,  and 
appropriate  for  these  .substances: 

(24)  S'aproxen.  Naproxen 
preparations  for  human  use  and 
containing  the  equivalent  of  250  mg  or 
more  of  naproxen  in  a  single  package 
(i.e.,  retail  unit)  shall  be  packaged  in 


accordance  with  the  provisions  of 
§1700.15  (a),  (b),  and  (c). 
•        *•••• 

Dated:  Novemtjer  7. 1994. 

Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administratton 

21  CFR  Parts  600,  601, 606.  607,  610, 
640,  and  660 

[Dockets  Nos.  94N-0066  and  94N-0080] 

Review  of  Regulations  for  General 
Biologies  and  Licensing  and  for  Blood 
Establishments  and  Blood  Products; 
Extension  of  Comment  Periods 

AGENCY:  Food  and  Drug  Administration. 
HHS. 

ACTION:  Intent  to  review  regulations: 
extension  of  comment  periods. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  extending  to 
February  13, 1995,  the  comment  periods 
for  two  documents  published  in  the 
Federal  Register  of  June  3.  1994  (59  FR 
28821  and  28822.  respectively).  The 


documents  requested  comments  on  the 
agency's  intent  to  review  certain 
biological  regulations.  FDA  is  taking 
this  action  to  allow  additional 
opportunity  for  public  comment, 
mcluding  an  opportunity  to  comment  at 
an  upcoming  public  meeting  concerning 
the  biologic  regulations  under  review. 
The  comments  received  will  be  part  of 
the  public  record  for  these  two 
documents. 

DATES:  Written  comments  by  February 
13. 1995. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration,  rm.  1-23, 12420 
Parklawn  Dr..  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  W.  Beth  or  Jean  M.  Olson, 
Center  for  Biologies  Evaluation  and 
Research  (HFM-635),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  301-594- 
3074. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  3,  1994  (59  FR 
28821  and  28822  respectively),  FDA 
issued  two  documents  entitled,  "Review 
of  General  Biologies  and  Licensing 
Regulations"  (Doc;ket  No.  94N-00B6) 
and  "Review  of  Regulations  for  Blood 
Establishments  and  Blood  Products" 
(Docket  No.  94N-0080).  The  documents 
announced  that  the  agency  would  begin 
reviewing  certain  biologies  regulations. 
Interested  persons  were  given  until 
August  17. 1994.  to  respond  to  the 
tlocuments.  In  the  Federal  Register  of 
August  17.  1994  (59  FR  42193).  FDA 
extended  the  comment  periods  to 
November  15, 1994.  This  decision  vva.s 
based  on  requests  to  allow  additional 
time  for  public  comment. 

The  Biotechnology  Industry 
Organization  and  the  Phannaceutical 
Research  and  Manufacturers  of  America 
have  requested  a  public  meeting  to 
allow  for  the  presentation  of  comments 
regarding  the  agency's  intent  to  review 
the  biologies  regulations.  FDA  agrees 
that  a  public  meeting  is  useful, 
therefore,  it  intends  to  hold  a  public 
meeting  to  allow  all  interested  persons 
to  present  their  comments.  FDA  will 
announce  the  date,  time,  and  place  of 
the  meeting  in  the  Federal  Register  at  a 
later  date.  A  transcript  of  the  comments 
presented  at  the  above  mentioned 
public  meeting  and  written  comments 
resulting  from  the  meeting  will  be  made 
a  part  of  the  public  docket.  Thus,  FD.^ 
is  extending  the  comment  periods  for 
both  documents  to  February  13, 1995. 

Interested  persons  may,  on  or  before 
February  13.  1995,  submit  written 
comments  to  the  Dockets  Management 
Branch  (address  above).  Two  copies  of 
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any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  are  to  be  identified 
with  the  appropriate  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

Dated:  November  7. 1994. 
William  K.  Hubbard, 
Interim  Deputy  Commissioner  for  Policy. 
IFR  Doc  94-27985  Filed  11-10-94;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Fair  Housing  and  Equal  Opportunity 

24  CFR  Part  100 

(Docket  No.  N-94-1706;  Fn-3502-W-04] 

Housing  for  Older  Persons:  Defining 
Signiricant  Facilities  and  Services — 
Announcement  of  Put>lic  Meeting  in 
Spokane,  WA 

AGENCY:  OfBce  of  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity,  HUD. 
ACTION:  Announcement  of  Public  - 
Meeting  in  Spokane;  WA. 

SUMMARY:  On  July  7. 1994,  HUD 
published  a  proposed  rule  that  would 
implement  the  rulemaking  required  by 
section  919  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  919  requires  the  Secretary  of 
HUD  to  issue  "rules  defining  what  are 
'significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons' 
required  under  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  'bousing  for  older  persons' 
iu  such  section." 

Cn  August  9. 1994,  HUD  published  a 
notice  announcing  four  public  meetings 
to  be  held  across  the  country  to  discuss 
the  July  7, 1994  proposed  rule  and  to 
provide  an  additional  opportunity  for 
members  of  the  public  to  submit 
comments  on  the  rule. 

This  notice  announces  the  date  and 
location  of  a  fifth  public  meeting. 
DATES:  A  fifth  public  meeting  will 
beheld  on  November  17. 1994. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Spokane  Coliseum.  1101  North 
Howard.  Spokane.  WA  99201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Offi'-R  of  Regulatory  Initiatives  and 
Federal  Coordmation.  Office  of  Fair 
Housing  and  Equal  Opportunity,  Room 
5240,  U.S.  Department  of  Housing  and 


Urban  Development.  451  Seventh  SUreet, 
SW.  Washington.  DC  20410-0500. 
telephone  (202)  708-2904  (not  a  toll-free 
number).  The  toll-free  TDD  number  is: 
1-800  877-8339. 

SUPPLEMENTARY  INFORMATKM: 

Background 

On  July  7. 1994  (59  FR  34902),  HUD 
published  a  proposed  rule  that  would 
implement  the  rulemaking  required  by 
section  919  of  the  Housing  and 
Community  Development  Act  of  1992. 
Section  919  requires  the  Secretary  of 
HUD  to  issue  "rules  defining  what  are 
'significant  facilities  and  services 
especially  designed  to  meet  the  physical 
or  social  needs  of  older  persons' 
required  under  section  807(b)(2)  of  the 
Fair  Housing  Act  to  meet  the  definition 
of  the  term  'housing  for  older  persons' 
in  such  section."  The  regulations 
governing  "housing  for  older  persons" 
are  codified  in  24  CFR  part  100.  subpart 
E.  and  the  July  7, 1994  proposed  rule 
(also  referred  to  as  the  "Significant 
Facilities  proposed  rule")  would  amend 
subpart  E  to  provide  the  definitions 
required  by  section  919. 

On  August  9, 1994  (59  FR  40502). 
HUD  published  a  notice  announcing 
foiu-  public  meetings  to  be  held  across 
the  country  to  discuss  the  July  7, 1994 
proposed  rule  and  to  provide  an 
additional  opportunity  for  members  of 
the  public  to  submit  comments  on  the 
rule. 

This  Notice 

This  notice  announces  the  date  and 
location  of  a  fifth  public  meeting. 

Public  Meeting  in  Spokane,  WA 

A  fifth  public  meeting  will  be  held  in 
Spokane.  Washington,  on  Thursday, 
November  17, 1994  in  the  Spokane 
Coliseum.  1101  North  Howard, 
Spokane.  WA  99201.  The  meeting  will 
convene  at  9:00  am  and  adjourn  at  4:00 
pm.  unless  otherwise  extended  or 
adjourned  earlier  by  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportunity  or  the  duly  designated 
Presiding  Officer. 

Attendance  is  open  to  the  public  but 
limited  to  the  space  available.  The 
meeting  facility  is  accessible  to  persons 
with  mobility  impairments.  Sign 
language  interpreters  and  assistive 
listening  systems  will  be  available  for 
individuals  with  hearing  impairments. 
If  you  require  any  of  these  services, 
please  contact  HUD  at  the  location 
listed  in  the  "For  Further  Information" 
section  of  this  document. 

Individuals,  groups  and  organizations 
that  wish  to  make  oral  statements  at  the 
meeting  are  asked  to  submit  a  written 
request  to  do  so,  and  to  forward  the  text 


of  their  statement  to  HUD  at  the  location 
listed  in  the  "For  Further  Information" 
section  of  this  document,  at  least  five 
work  days  before  the  meeting,  if 
possible.  If  not  possible,  there  will  be  a 
table  at  the  meeting  site  to  register  to 
speak  at  the  meeting. 

Dated:  November  9. 1994. 
Roberta  Acfatenberg, 

Assistant  Secretary  for  Fair  Housing  and 
Equal  Opportunity. 

(FR  Doc.  94-28160  Filed  11-10-94;  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

(KY-210] 

30CFRPart917 

Kentucky  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM), 
Interior. 

ACTION:  Proposed  rule:  public  comment 
period  and  opportunity  for  public 
hearing. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  a  proposed  amendment  to  the 
Kentucky  regulatory  program 
(hereinafter  referred  to  as  the  Kentucky 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  proposed  amendment 
consists  of  changes  to  Kentucky 
Administrative  Regulations  (KAR)  at 
405  KAR  7:080  relating  to  small 
operator  assistance.  The  proposed 
amendment  also  includes  a  new  SOAP 
application  form  dated  September  1994. 
The  amendment  is  intended  to  revise 
the  Kentucky  program  to  be  consistent 
with  the  corresponding  Federal 
regulations. 

This  document  sets  forth  the  times 
and  locations  that  the  Kentucky 
program  and  the  proposed  amendment 
are  available  for  public  inspection,  the 
comment  period  during  which 
interested  persons  may  submit  written 
comments  on  the  proposed  amendment, 
and  the  procedures  that  will  be  followed 
regarding  a  public  hearing  if  one  is 
requested. 

DATES:  Written  comments  must  be 
receix'ed  on  or  before  4  p.m..  E.D.T.  on 
December  14, 1994.  If  requested,  a 
public  hearing  on  the  proposed 
amendment  will  be  held  at  10  a.m.  on 
December  9. 1994.  Requests  to  speak  at 
the  hearing  must  be  received  on  or 
before  4  p.m..  E.D.T.  on  November  29, 
1994. 


UMI 
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AOORESSeS:  Written  comments  and 
requests  to  testify  at  the  hearing  should 
be  mailed  or  hand  deliverud  to:  William 
J.  Kovacic.  Director,  at  the  address  listed 
below. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  individual  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Copies  of  the  Kentucky  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
review  at  the  addresses  listed  below. 
Monday  through  Friday,  excluding 
holidays.  Each  requestor  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Lexington  Field  Office. 
William  J.  Kovacic.  Director,  Lexington 
Field  Office.  Offi(»  of  Surface  Mining 
Reclamation  and  Enforcement,  26/5 
Regency  Road,  Lexington,  Kentucky 
40503,  Telephone:  (606)  233-2896; 
Department  of  Surface  Mining 
Reclamation  and  Enfonrement,  No.  2 
Hudson  Hollow  Complex,  Frankfort, 
Kentucky  40601.  Telephone:  (502) 
564-6940. 

If  8  public  hearing  is  held,  its  location 
will  be:  The  Harley  Hotel,  2143  North 
Broadway.  Lexington,  Kentucky  40505. 
FOR  FURTHER  INfORMATION  COMTACT: 
William  J.  Kovacic,  Direi.tor.  Lexington 
Field  Office,  Telephone  (606)  233-2896. 

SUPPLEMENTARY  INFORMATION: 

.  I.  Background  on  the  Kentucky 
Program 

On  May  18,  1982.  the  Se<;retary  of  the 
Interior  conditionally  approved  the 
Kentucky  program.  Background 
information  on  the  KentuiJcy  program, 
including  the  Secretary's  findings,  the 
disposition  of  comments  and  the 
conditions  of  approval  can  be  found  in 
the  May  18. 1982,  Federal  Register  (47 
FR  21404).  Subsequent  actions 
concerning  the  conditions  of  approval 
and  program  amendments  are  identified 
at  30  CFR  917.11,  917.1.«).  917.16  and 
917.17. 

II.  Discussioo  of  Amendment 

By  letter  of  October  3,  1994 
(Administrative  Record  No.  KY-i320), 
Kentucky  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA.  The  amendment  consists  of 
proposed  changes  to  the  Kentucky 
Administrative  Regulations  at  405  KAR 
7:080  relating  to  small  operator 
assistance  and  a  new  application  form 
dated  September  1994.  The  proposed 
amendment  is  in  response  to  two 
actions:  1)  publication  of  final  Federal 


regulations  on  May  31, 1994  (59  FR 
28167).  revising  30  CFR  795  to 
implement  the  1992  Energy  Policy  Act: 
and  2)  publication  of  a  final  rule  dated 
September  1. 1994  (59  FR  45201),  that 
approved,  with  exceptions.  Kentucky's 
emergency  regulations  submitted  on 
April  26,  1994. 

III.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h).  OSM  is  seeking 
comments  on  whether  the  propo.sed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is^  deemed 
adequate,  it  will  become  part  of  the 
Kentucky  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
comraentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Lexington  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

Public  Hearing 

Persons  wishing  to  cximment  at  the 
public  hearing  should  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  by  4:00  p.m., 
E.D.T.  on  November  29,  1994.  If  no  one 
requests  an  opportunity  to  comment  at 
a  public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  r&sponses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  comment  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  sf;heduled  to  comment,  and  who 
wish  to  do  so,  will  be  heard  following 
those  scheduled.  The  hearing  will  end 
after  all  persons  scheduled  to  comment 
and  persons  present  in  the  audience 
who  wish  to  comment  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  comment  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendments  may 
request  a  meeting  at  the  OSM.  Lexington 
Field  Office  listed  under  ADDRESSES  by 
contacting  the  person  listed  under  FOR 


FURTHER  INFORMATION  CONTACT.  All  such 
meetings  will  be  open  to  the  public  and, 
if  possible,  notices  of  meetings  will  be 
posted  in  advance  at  the  locations  listed 
under  ADDRESSES.  A  written  summary  of 
each  meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 


Executive  Order  12866 

This  rule  is  exempted  from  re\'iew  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
.submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  [30  U.S.C.  1292(d)| 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et seq). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
sub.stantial  number  of  .small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  The  State  submittnl 
which  is  the  subjeci  of  this  rule  is  IkimhI 


upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  eHiect  upon  a 
substantial  number  of  small  entities. 
Accx)rdingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
i.qipact,  the  Department  relied  upon  the 
data  and  assumptions  for  the  - 
corresponding  Federal  regulations. 

List  of  Snbfects  in  30  CFR  Part  917 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  October  23. 1994. 

Richard  J.  Scibet 

Acting  Assistant  Director.  Eastern  Support 
On/er. 
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30  CFR  Part  920 
(MD-oai] 

Marytand  Abandoned  Mine  Lands 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 

Keclamation  and  Enforcement  (OSM). 

Interior. 

ACTION:  Proposed  rule;  reopemng  and 

extension  of  public  comment  period. 

SUMMARY:  OSM  is  announcing  the 
receipt  of  additional  materials 
pertaining  to  a  previously  proposed 
amendment  to  the  Maryland  Abandoned 
Mine  Lands  (AML)  Reclamation  Plan 
(hereinafter  referred  to  as  the  Maryland 
Plan)  under  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  (SMCRA). 
Maryland  submitted  House  Bill  1522 
which  revises  section  7-906(b)  of  the 
Natural  Resources  Article.  Subtitle  9,  of 
the  Annotated  Code  of  Maryland  to 
reflect  extended  eligibility  dates  for  the 
reclamation  of  mine  sites.  Maryland  also 
revised  its  Plan  to  specify  that  eligible 
interim  program  sites  are  those  on 
which  mining  ended  on  or  before  the 
Secretary  of  the  Inten'or's  approval  of 
M.Jr^■land's  regulatory  program. 
DATES:  Written  comments  must  be 
received  by  4  p.m.,  E.S.T.  November  29. 
1994. 

ADDRESSES:  Written  comments  should 
he  mailed  or  hand  delivered  to  Robert 
|.  Biggi.  Director.  Harrisburg  Field  Office 
.it  the  address  listed  below. 

Copies  of  tne  Maryland  plan,  the 
proposed  amendment,  and  all  written 
comments  received  in  response  to  this 


docuntent  will  be  available  for  public 
review  at  the  addresses  listed  below 
during  normal  business  hours,  Monday 
through  Friday,  excluding  holidays. 
Each  requestor  may  receive  one  free 
copy  of  the  proposed  amendment  by 
contacting  OSM's  Harrisburg  Field 
Office. 

Robert  ).  Biggi.  Director.  Harrisburg 
Field  Office.  OSM.  Harrisburg 
Transportation  Center.  Third  Floor, 
Suite  3C.  4th  and  Market  Streets, 
Harrisburg,  Pennsylvania  17101, 
Telephone:  (717)  782-4036. 

Maryland  Bureau  of  Mines.  160  South 
Water  Street,  Frostburg,  Maryland 
21532.  Telephone:  (301)  689-4136. 
FOR  FURTHER  INFORMATION  COMTACT: 
Robert  f.  Biggi,  Director,  Harrisburg 
Field  Office.  Telephone  (717)  782-4036. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  approved  the 
Maryland  Plan  effective  July  16,  1982. 
Information  on  the  background  of  the 
Maryland  Plan  including  the  Secretary's 
findings,  and  the  disposition  of 
comments  can  be  found  in  the  June  16, 
1982.  Federal  Register  (47  FR  25955). 
Effective  March  22,  1993,  the  Maryland 
Plan  was  amended  to  allow  for  the  new 
acid  mine  drainage  and  abatement 
initiative  provided  under  the  AML 
Reclamation  Act  of  1990  Pub.  L.  101- 
508).  The  Secretary's  findings  and  the 
disposition  of  comments  relative  to  the 
Plan  amendment  can  be  found  in  the 
March  22, 1993,  Federal  Register  (58  FR 
15272).  Subsequent  actions  concerning 
the  conditions  of  approval  and 
amendments  to  the  Plan  can  be  found  at 
30  CFR  920.20  and  9120.25. 

II.  Discussion  of  Amendment 

By  letter  dated  August  19. 1993, 
Maryland  submitted  a  proposed    . 
amendment  to  revise  the  Maryland  Plan 
(Administrative  Record  No.  MD- 
565.00).  Maryland  proposed  to  amend 
its  Flan  to  allow  for  two  new  initiatives. 
OSM  announced  receipt  of  the 
amendment  in  the  September  21, 1993, 
Federal  Register  (58  FR  48998).  and  in 
the  same  document,  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  ended  on 
October  21. 1993. 

During  its  review  of  the  cunendment. 
OSM  identified  concerns  relating  to  the 
extended  eligibility  dates  for  interim 
mine  sites  and  the  use  end  source  of 
funds.  OSM  notified  Maryland  of  these 
concerns  by  letter  dated  November  2. 
1993  (Adnniinistrative  Record  No.  MD- 
565.06).  By  letters  dated  August  3. 1994 
(Administrative  Record  No.  MD- 
565.07).  and  September  1.  1994 
(Administrative  Record  No.  MD- 


565.08),  Maryland  responded  to  OSM's 
concerns  by  submitting  additional 
explanatory  information.  On  August  3. 
1994.  Maryland  also  submitted  House 
.Bill  1522  which  revised  section  7-906 
of  the  Natural  Resources  Act,  Subtitle  9. 
of  the  Annotated  Code  of  Maryland.  The 
statutory  language  was  revised  to  extend 
the  eligibility  dates  for  the  reclamation 
of  mine  sites  by  including  lands  and 
waters  made  eligible  through 
amendments  to  SMCRA,  as  amended 
October  1,1994. 

On  September  1, 1994,  Maryland 
revi.sed  its  Plan  to  specify  that  eligible 
interim  sites  are  those  on  which  mining 
ended  on  or  before  the  Secretar\  s 
approval  of  Maryland's  regulatory 
program.  OSM  approved  the  Maryland 
program  on  December  1. 1980  (45  FR 
79449). 

III.  Public  Comment  Procedures 

OSM  is  reopening  the  comment 
period  on  the  proposed  Maryland 
program  amendment  to  provide  the 
public  an  opportunity  to  consider  the 
adequacy  of  the  proposed  amendment 
in  light  of  the  revisions  contained  in 
House  Bill  1522.  In  accordance  with  the 
provisions  of  30  CFR  732.17(h).  OSM  is 
seeking  comments  on  whether  the 
proposed  amendment  satisfies  the 
applicable  program  approval  criteria  of 
30  CFR  732.15.  If  the  amendment  is 
deemed  adequate,  it  will  become  part  of 
the  Maryland  program. 

Written  Comments 

Written  conmients  should  be  specific 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commentor's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Harrisburg  Field  Office 
will  not  necessarily  be  considered  in  the 
final  rulemaking  or  included  in  the 
Administrative  Record. 

IV.  Procedural  Determinatioas 

Executive  Order  12866 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12778 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12778  and 
has  determined  that,  to  the  extent 
allowed  by  law.  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicableto  the 
actual  language  of  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
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and  revisions  thereof  since  each  such 
plan  is  drafted  and  adopted  by  a  specific 
State  or  Tribe,  not  by  OSM.  Decisions 
on  proposed  State  and  Tribal  abandoned 
mine  land  reclamation  plans  and 
revisions  thereof  submitted  by  a  State  or 
Tribe  are  based  on  a  determination  of 
whether  the  submittal  meets  the 
requirements  of  Title  IV  of  SMCRA  (30 
U.S.C.  1231-1243)  and  the  Federal 
regulations  at  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.46(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3507  et  seq. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq).  the  submittal  which 
is  the  subject  of  this  rule  is  based  upon 
corresponding  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
signiHcant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 

List  of  Subjects  in  30  CFR  Part  920 

Intergovernmental  relations.  Surface 
mining,  Underground  mining. 

Dated:  November  4. 1994. 

Tim  L.  Dieringer, 

Acting  Assistant  Director.  Eastern  Support 
Center 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

fPP  2E4057/PSM;  FRL-4018-2I 

RIN  2070-nAC18 

Pesticide  Tolerance  for  Qlufosinate- 
Ammonium 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  proposes  to  establish  a 
time-limited  tolerance  for  combined 
residues  of  the  herbicide  glufosinate- 
ammonium.  monoammonium  2-amino- 
4-(hydroxymethylphosphinyl)butanoate, 
and  its  metabolite.  3- 
methylphosphinicopropionic  acid 
expressed  as  2-amino-4- 
(hydroxyniethylphosphinyl)butanoic 
acid  equivalents,  in  or  on  the  imported 
raw  agricultural  commodity  bananas  at 
0.3  part  per  million.  (Not  more  than  0.2 
ppm  shall  be  present  in  the  pulp  after 
peel  is  removed).  Hoechst  Celanese 
Corp.  (now  AgrEVO  Corp.)  petitioned 
for  this  proposed  regulation  to  establish 
a  maximum  permissible  level  for 
combined  residues  of  the  herbicide. 
DATES:  Comments.  identiHed  by  the 
document  control  number.  |PP  2E4057/ 
P594].  must  be  received  on  or  before 
December  14,  1994. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW., 
Washington.  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132.  CM  #2. 1921 
Jefferson  Davis  Hwy..  Ariington.  VA 
22202. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice.  AH  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller.  Product  Manager 


(PM)  23.  Registration  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  237,  CM  #2. 1921  Jefferson  Davis 
Hwy..  Ariington,  VA  22202.  (703)-305- 
7830. 

SUPPt.EMENTARV  INFORMATKM:  AgrEVO 
Corp..  Little  Falls  Center  One,  2711 
Centerville  Rd.,  Wilmington,  DE  19808, 
has  submitted  pesticide  petition  (PP) 
2E4057  to  EPA.  This  petition  requested 
that  the  Administrator,  pursuant  to 
section  408(e)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(e),  establish  a  tolerance  for 
combined  residues  of  the  herbicide 
glufosinate-ammonium 
(monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)butanoate) 
and  its  metabolite,  3- 
methylphosphinicopropionic  acid,  in  or 
on  the  imported  raw  agricultural 
commodity  bananas  at  0.2  ppm.  The 
petition  was  subsequently  amended  to 
raise  the  tolerance  level  to  0.3  ppm. 

The  data  submitted  in  support  of  the 
petition  and  other  relevant  materials 
have  been  evaluated.  The  pesticide  is 
considered  useful  for  the  purpose  for 
which  the  tolerance  is  sought.  The 
toxicological  data  considered  in  support 
of  the  tolerances  include  the  following: 

1.  A  90-day  feeding  study  in  rats  at 
dietary  intakes  of  0,  0.52, 4.1,  32,  or  263 
mg/kg/day  with  a  no-observed-effect 
level  (NOEL)  of  4.1  mg/kg/day.  The 
lowest-observed-effect  level  (LOEL)  was 
established  at  32  mg/kg/day  based  on 
increased  absolute  and  relative  kidney 
weights. 

2.  A  90-day  feeding  study  in  mice  at 
dietary  intakes  of  0.  16.6.  67.1,  or  278 
mg/kg/day  for  males  and  19.4,  86.6.  or 
288.2  mg/kg/day  for  females  with  a 
NOEL  of  16.6  mg/kg/day  and  a  LOEL  of 
67.1  mg/kg/day  based  on  increased 
absolute  and  relative  liver  weights  (both 
sexes)  and  an  increase  in  serum 
potassium  levels  (males). 

3.  Three  teratology  studies  in  rats  at 
doses  from  0.5  to  250  mg/kg/day  with 
no  teratogenic  effects  occurring  up  to 
and  including  250  mg/kg/day.  A  NOEL 
for  developmental  toxicity  was  2.24  mg/ 
kg/day.  based  upon  an  increase  in  the 
incidence  of  dilated  renal  pelvis  with 
hydroureter  in  the  fetuses  at  10  mg/kg/ 
day.  The  maternal  NOEL  was  also  2.24 
mg/kg/day. 

4.  A  teratology  study  in  rabbits  at 
doses  of  0,  2.  6.3,  or  20  mg/kg/day  with 
no  teratogenic  eff^ects  occurring  up  to 
and  including  20  mg/kg/day,  and  a 
maternal  NOEL  of  6.3  mg/kg/day  and  a 
developmental  NOEL  of  20  mg/kg/day. 
the  highest  dose  tested. 


5.  A  two-generation  reproduction 
study  in  rats  at  dietary  ccmcentrations  of 
0. 40,  120,  or  360  ppm  with  a  NOEL  for 
reproductive  effects  at  120  ppm 
(equivalent  to  12  mg/kg/day)  based 
upon  reduced  number  of  pups  in  the 
high-  dose  group.  The  NOEL  for 
parental  toxicity  was  also  120  ppm 
based  upon  increased  kidney  weights  in 
the  high-dose  group. 

6.  A  12-montfa  ieeding  study  in  dogs 
at  doees  of  0,  2. 5.  or  8.5  mg/kg/day.  The 
NOEL  waa  5.0  mg/kg/day  based  upon 
the  death  of  one  male  and  one  female 
dog  at  8.5  mgA^day  with  no  other 
treatment-related  toxicity. 

7.  A  mouse  carcinogenicity  study  at 
doses  of  0. 2.8, 10.8.  or  22.7  mg/kg/day 
in  males  and  0,  4.2. 16.2.  or  64.0  mg/kg/ 
day  in  females  for  104  weeks  with  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study  up  to  and 
including  64  mg/kg/day  and  a  systemic 
NOEL  of  10.8  and  16.2  for  males  and 
females,  respectively,  based  on  the  dose- 
related  increase  in  mortality. 

8.  A  chronic  feeding/carcinogenicity 
study  in  rats  at  dietary  doses  of  0.  2.5, 
8.8.  or  31.5  mg/kg/day  (males)  and  0, 
2.4.  8.2.  or  28.7  mg/kg/day  (females) 
with  a  NOEL  of  2.1  n^kg/day  for 
systemic  effects  based  on  an  increase  in 
mortality  rate  in  females  at  the  two 
higher  doses.  There  were  no  treatment- 
related  carcinogenic  effects  at  any  dose 
leveL 

9.  Accept^le  studies  on  gene 
mutation  \Salmonella,  E.  coli  and  mouse 
lymphoma  assays),  structural 
chromosomal  aberration  {in  vivo 
micronucleus  assay  in  mice),  and  other 
genotoxic  effects  (unscheduled  DNA 
.synthesis  assay  with  rat  hepatocytes) 
yielded  negative  results. 

10.  Pharmacokinetic  and  metabolism 
studies  which  indicated  that 
approximately  80  to  90  percent  of  the 
orally  administered  dose  of  glufosinate- 
ammonium  remained  unabsorhed  and 
was  eliminated  in  the  faces. 
Approximately  10  to  15  percent  was 
eliminated  in  the  urine.  The  niajtir 
metabolic  pathway  is  oxidative 
deaminntion  yielding  the  metabolite.  3- 
methyiphospinicopropionic  acid. 

The  chronic  analysis  used  a  Refetence 
Dose  (RiD)  of  0.02  mg/kg  body  weight/ 
day,  based  on  a  no-obsCTved-effect  level 
(NOEL)  of  2.1  mg/kg/day  and  an 
uncertainty  factor  of  100.  The  NOEL  is 
based  on  a  2-year  rat  fieeding  study  that 
dentHmstrated  increased  absolute  and 
relative  kidney  weight  in  males  as  an 
end  point  eftect. 

Using  tolerance-level  residues  and 
assumptions  that  100  percent  of  every 
crop  for  which  glufosinate-ammonium 
has  a  proposed  or  published  use  is 
treated,  the  total  Theoretical  Maximum 


Residue  Contribution  (TMRC)  for  the 
general  population  is  1%.  for 
nonnursing  infants  it  is  4  %.  EPA 
believes  exposure  below  100%  of  the 
RFD  for  chronic  effect  presents  no 
appreciable  risk. 

A  data  gap  currently  exists  for  a  rat 
carcinogenicity  study.  The  tolerances 
will  be  tiroe-llinited  because  of  this  gap. 
The  time  limitation  allows  for 
development  and  review  of  the  data. 

Tlieraare  presently  no  actions 
pending  against  the  continued 
registration  of  this  chemical.  The 
metabolism  of  ghifosiQateemmoDium  in 
plants  is  adequately  understood.  There 
is  no  reasonable  expectation  that 
secondary  residues  will  occur  in  meat, 
fat,  and  meat  byproducts  of  cattle,  goats, 
hogs,  horses,  sheep,  or  poultry,  and 
there  is  no  reasonable  expectation  that 
secondary  residues  will  occur  in  eggs  or 
milk. 

An  adequate  analytical  method,  gas 
chromatography  with  flame  photometric 
detection  (P-mode).  is  available  for 
enforcement  purposes.  Because  of  the 
long  lead  time  from  establishing  this 
tolerance  to  publication  of  the 
enforcement  methodology  in  the 
Pesticide  Analytical  Manual,  Vol.  D,  the 
analytical  methodology  is  being  made 
available  in  the  interim  to  anyone 
interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow, 
Public  Response  and  Program  Branch. 
Field  Operations  Division  (7505C). 
Office  of  Pesticide  Programs. 
Environmental  Protection  Agency.  401 
M  St..  SW..  Washington,  DC  20460.  The 
office  location  and  telephone  number 
are:  Rm.  242.  CM  «2. 1921  Jefferson 
Davis  Hwy..  Arlington,  VA  22202.  (703- 
305-4432). 

Based  on  the  information  and  data 
considered,  the  Agency  has  determined 
that  the  toferance  established  by 
amending  40  CFR  part  180  would 
protect  the  public  health.  Therefore,  it  is 
proposed  that  the  tolerance  be 
established  as  set  forth  below. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fun^cide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  notice  in  the  Federal 
Register  that  this  rulemaking  proposal 
be  referred  to  an  Advisory  Committee  in 
accordance  with  section  408(e)  of  the 
FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicating  the  document 
control  number.  [PP  2E4057/P594).  All 
written  comments  filed  in  response  to 


this  petition  will  be  availabfe  in  the 
Public  Response  and  Program  Resources 
Branch,  at  the  address  given  above  fmm 
8  a.m.  to  4  p.m..  Monday  through 
Fridav.  except  legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (OMB)).  Under  section  3(f),  the 
order  deBnes  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annua)  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  communities  (also 
known  as  "economically  si^ificant"): 
(2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency:  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354,  94  Stat.  1164.  5  U.S.C  601-612). 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4.  1981  (46 
FR  24950). 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  October  25. 1994. 

Stepli«n  L.  Johnson. 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  r**ad  as  follows: 
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Authority:  21  U.S.C  346a  and  371. 

2.  In  §  180.473,  by  redesignating 
existing  paragraph  (b)  as  new  paragraph 
(c)  and  adding  new  paragraph  (b),  to 
read  as  follows: 

f  180.473    Qhifosinate  ammonium; 
tolerances  for  resMuos. 

•        •        •        •        * 

(b)(1)  A  tolerance,  to  expire  on  [date 
5  years  after  the  date  of  publication  of 
the  final  rule  in  the  Federal  Register),  is 
established  as  follows  for  combined 
residues  of  glufosinate  ammonium 
(monoammonium  2-amino-4- 
(hydroxymethylphosphinyl)  butanoatu) 
and  its  metabolite  3- 
methylphosphinicopropionic  acid, 
expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents. 


Commodily 


Parts  per 
mMion 


Bananas 


0.3  (Not 
more  Vnan 

0.2  ppm 

shaNtw 
present  In 

the  pulp 

after  peel  is 

removed). 


(2)  There  are  no  U.S.  registrations  as 
of  August  24,  1994,  for  bananas. 
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40  CFR  Parts  180. 185,  and  188 

[PP  8F2034.  7F2013.  4F2993,  2f  2«23, 
4f  3046,  2F4144.  and  6F3318/P595;  FRL- 
4919-3] 

ran  2070-AC18 

Pasticide  Tolerances  for  Permethrin, 
Cypermettirin,  Fenvalerate/ 
Esfanvatarate.  Tralomethrin, 
Fanpropattirln.  Cyfluttirir.  and  Lambda- 
Cytialothrin;  Extension  of  Tolerances 

AOCNCV:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
extend  tolerances  for  the  residues  of 
seven  synthetic  pyrethroids — 
permethrin,  cyi>ermethrin,  fenvalerate/ 
esfenvalerate,  tralomethrin. 
fenpropathrin.  cyfluthrin,  and  lambda- 
cyhalothrin  (collectively  referred  to  as 
the  synthetic  pyrethroids) — in  or  on 
certain  raw  agricultural  commodities. 
This  proposal  to  extend  the  effective 


date  for  tolerances  for  maximum 
permissible  levels  of  residues  of  these 
synthetic  pyrethroids  in  or  on  these 
commodities  was  requested  by  FMC 
Corp.  (FMC),  Zeneca  Ag  Products,  E.  I. 
DuPont  de  Nemours  &  Co.,  Inc.. 
Hoechst-Roussel  Agri-Vet  Co.,  Miles, 
Inc.,  and  Valent  U.S.A.  Corp. 
(collectively  called  the  industry's 
Pyrethrojd  Working  Group  (PWG)). 
DATES:  Comments,  identified  by  the 
document  control  number  (PP  8F2034, 
7F2103,  4F2993,  2F2623, 4F3046, 
2F4144,  and  6F3318/P595),  must  be 
submitted  on  or  before  December  14. 
1994. 

ADDRESSES:  By  mail,  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  the  objections  and  hearing 
requests  to  Rm.  1132,  CM  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW..  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Rm.  202.  CM  «2.  1921  Jefferson  Davis 
Hwy..  Arlington.  VA  22202.  703-305- 
6100. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  February  28. 1994 
(59  FR  9411).  EPA  amended  40  CFR  part 
180  by  extending  to  November  15, 1994. 
tolerances  for  the  residues  of  seven 
pyrethroids  on  cotton  and  other 
commodities.  The  tolerances  were 
extended  to  coincide  with  the  extension 
of  the  conditional  registrations  of  these 
pesticides  to  allow  time  for  EPA  to 
review  data  and  complete  an  aquatic 
risk  assessment  for  use  on  cotton.  The 
basis  for  these  extensions  is  discussed 
in  detail  in  the  Federal  Register  of 
October  20.  1993  (58  FR  54094).  On 
November  15, 1993.  EPA  again  amended 
the  conditional  registrations  of  these 
pesticides  on  cotton  by  extending  the 
expiration  date  to  November  15.  1996. 
The  registrations  were  amended  and 
extended  to  allow  time  for  submission 
and  evaluation  of  additional 
environmental  effects  data.  In  order  to 
evaluate  the  effects  of  the  synthetic  • 
pyrethroids  on  fish  and  aquatic 
organisms  and  its  fate  in  the 
environment,  additional  data  were 
required  to  be  collected  and  submitted 
during  the  period  of  conditional 
registration.  Such  requirements 
included  a  sediment  bioavailability  and 


toxicity  study  and  a  small-plot  runoff 
study  that  must  be  submitted  to  the 
Agency  by  July  1. 1996. 

Tolerances  for  the  synthetic 
pyrethroid  fenpropathrin  on  cotton  have 
been  added  to  the  list  of  tolerances 
being  extended  since  the  manufacturer, 
Valent  U.S.A.  Corp.,  committed  to  agree 
to  the  terms  and  conditions  stipulated 
by  the  Agency  for  continued  registration 
of  current  cotton  pyrethroid  products. 
(See  the  Federal  Register  of  April  14, 
1993  (58  FR  19357).)  Tolerances  for  the 
synthetic  pyrethroid  bifenthrin  on 
cotton  are  not  included  here  since  these 
tolerances  were  previously  extended  to 
November  15, 1997.  (See  the  Federal 
Register  of  September  9. 1994  (59  FR 
46190).) 

The  data  submitted  in  support  of 
these  tolerances  and  other  relevant 
material  have  been  reviewed.  The 
toxicological  and  metabolism  data  and 
analytical  methods  for  enforcement 
purposes  considered  in  support  of  these 
tolerances  are  discussed  in  detail  in 
related  documents  published  in  the 
Federal  Registers  of  April  25. 1979  (44 
FR  24287)  for  permethrin,  January  31, 
1979  (44  FR  6098)  for  fenvalerate. 
September  18.  1985  (50  FR  37581)  for 
tralomethrin,  February  21, 1985  (50  FR 
7172)  for  cypermethrin,  January  25, 
1988  (53  FR  1923)  for  cyfluthrin.  April 
14,  1993  (58  FR  19357)  for 
fenpropathrin.  and  May  24.  1988  (53  FR 
18558)  for  lambdacyhalothrin. 

To  be  consistent  with  the  extensions 
issued  for  the  conditional  registrations, 
the  Agency  is  proposing  to  amend/ 
extend  the  tolerances  on  cottonseed  and 
other  commodities  with  an  expiration 
date  of  November  15, 1997,  to  cover 
residues  expected  to  result  from  use 
during  the  period  of  conditional 
re^stration. 

The  pesticide  are  considered  useful 
for  the  purposes  for  which  the 
tolerances  are  sought.  Based  on  the 
information  and  data  considered,  the 
Agency  concludes  that  extending  the 
tolerances  will  protect  the  pubUc  health. 
Therefore,  it  is  proposed  to  extend  the 
tolerances  as  set  forth  below. 

Residues  remaining  in  or  on  the  above 
raw  agricultural  commodity  after 
expiration  of  these  tolerances  will  not 
be  considered  actionable  if  the  pesticide 
is  legally  applied  during  the  term  of  and 
in  accordance  with  the  provisions  of  the 
conditional  registrations. 

Any  person  who  has  registered  or 
submitted  an  application  for  registration 
of  a  pesticide,  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  as  amended,  which 
contains  any  of  the  ingredients  listed 
herein,  may  request  within  30  days  after 
publication  of  this  document  in  the 


Federal  Register  that  this  rulemaking 
proposal  as  it  relates  to  the  section  408 
tolerance  be  referred  to  an  Advisory 
Committee  in  accordance  with  section 
408(e)  of  the  FFDCA. 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  regulation.  Comments  must 
bear  a  notation  indicting  the  document 
control  number.  IPP  8F2304,  7F2013. 
4F2993.  2F2623,  4F3046,  2F4144.  and 
6F3318/P5951.  All  written  comments 
filed  in  response  to  these  petitions  will 
be  available  in  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  given  above  from  8  a.m.  to  4 
p.m.,  Monday  through  Friday,  except 
legal  holidays. 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
all  the  requirements  of  the  Executive 
Order  (i.e..  Regulatory  Impact  Analysis, 
review  by  the  Office  of  Management  and 
Budget  (0MB)).  Under  section  3(f),  the 
order  defines  "significant"  as  those 
actions  likely  to  lead  to  a  rule  (1)  having 
an  annual  effect  on  the  economy  of  $100 
million  or  more,  or  adversely  and 
materially  affecting  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local  or  tribal 
governments  or  commimities  (also 
known  as  "economically  significant"); 
.2)  creating  serious  inconsistency  or 
otherwise  interfering  with  an  action 
taken  or  planned  by  another  agency;  (3) 
materially  altering  the  budgetary 
impacts  of  entitlement,  grants,  user  fees, 
or  loan  programs;  or  (4)  raising  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  this  Executive 
Order. 

Pursuant  to  the  terms  of  this 
Executive  Order,  EPA  has  determined 
that  this  rule  is  not  "significant"  and  is 
therefore  not  subject  to  OMB  review. 

Pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  94  Stat.  1164.  5  U.S.C.  601-612), 
the  Administrator  has  determined  that 
regulations  establishing  new  tolerances 
or  raising  tolerance  levels  or 
establishing  exemptions  from  tolerance 
requirements  do  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  certification 
statement  to  this  effect  was  published  in 
the  Federal  Register  of  May  4, 1981  46 
FR  24950). 

List  of  Subjects  in  40  CFR  Parts  180. 
185.  and  186 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Food 


additives.  Feed  additives.  Pesticides  and 
pests.  Records  and  recordkeeping. 

Dated:  October  28.  1994. 

Lois  Rossi, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  chapter 
I  of  title  40  of  the  Code  of  Federal 
Regulations  be  amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Autliority:  21  U.S.C.  346  and  371. 

b.  In  §  180.378.  by  revising  the 
introductory  text  of  paragraph  (a),  to 
read  as  follows: 

§  180.378    Permethrin;  tolerances  for 
residues. 

(a)  Tolerances,  to  expire  on  November 
15, 1997,  are  established  for  residues  of 
the  insecticide  permethrin  [(3- 
pheoxyphenyl)methyl  3-(2,2- 
dichloroethenyl)-2,2- 
dimethylcyclopropane  carboxylate]  in 
or  on  the  following  raw  agricultural 
commodities: 
•        •        «        *        • 

c.  In  §  180.379  by  amending  the  table 
in  paragraph  (a)  by  revising  the  footnote 
to  the  entry  for  cottonseed  as  follows: 

§  180.379    Cyano(3-phenoxypheny!)metliyl- 
4-chloro-a-(1-methylethyl)  t>enzeneacetate; 
tolerances  for  residues. 

(a)*     *     * 


Commodity 


Parts  per 
million 


Cottonseed 


10.2 


'The  tolerance  for  cottonseed  expires  on 
Novemt)er  15,  1997. 


§180.418    [Amended] 

d.  By  amending  §  180.418 
Cypermethrin;  tolerances  for  residues  in 
the  introductory  text  by  changing 
"November  15, 1994"  to  read 
"November  15.  1997". 

e.  In  §  180.422,  by  revising  the 
introductory  text  to  read  as  follows: 

§  180.422    Tralomethrin;  tolerances  for 
residues. 

Tolerances,  to  expire  on  November 
15. 1997,  are  established  for  the 
combined  residues  of  the  insecticide 
tralomethrin  ((S)-ayp/io-cyano-3- 
phenoxy benzyl  (lfl,3S)-2.2-dimethyl-3- 
((/?S)-1 ,2 .2 .2-tetrabromoethyll- 


cyclopropanecarboxylate;  CAS  Reg.  No. 
66841-25-6)  and  its  metabolites  (S)- 
a7p/ia-cyano-3-phenoxybenzyl  (lfl,i?)- 
3(2,2,-dibromovinyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(S)-a/p/ia-cyano-3- 
phenoxybenzyl(lS,3i?)-3-(2,2- 
dibromovinyl)-2,2- 
dimetbylcyclopropanecarboxylate 
calculated  as  the  parent  in  or  on  the 
following  raw  agricultural  commodities: 


§180.436    [Amended] 

f.  In  §  180.436  Cyfluthrin;  tolerances 
for  residues,  by  amending  the  entry  for 
cottonseed  in  the  table  therein  by 
amending  the  footnote  to  the  entry  by 
changing  "November  15, 1994"  to  read 
"November  15. 1997". 

g.  In  §  180.438  by  amending  the  table 
therein  by  revising  the  footnote  to  the 
entry  for  conttohseed  as  follows: 

§  180.438    [1  a-(S*),3  a-(Z)]-(±)-cyano(3- 
phenoxyphenyi)mettiyl  3-(2-chloro-3.3,3- 
trifiuoro-1  -propenyl>-2,2- 
dlmethylcyck>propanecart>oxyiate; 
tolerances  for  residues. 


Commodity 


Parts  per 
million 


Cottonseed , 


'0.05 


'The  tolerarKe  for  cottonseed  expires  on 
Novetvber  15,  1997. 

h.  In  §  180.466.  by  revising  the  table 
therein,  to  read  as  follows: 

§  180.466    Fenpropathrin;  tolerances  for 
residues. 


Comnxxlity 

Parts  per 
million 

Expiration 
date 

Cottonseed 

1.0 

Nov.  15. 
1997 

Cattle,  fat  

0.02 

Do. 

Cattle,  mbyp 

0.02 

Do. 

Cattle,  meat  

0.02 

Do. 

Eggs 

0.02 

Do. 

Goats,  fat 

0.02 

Do. 

Goats,  mbyp  

0.02 

Do. 

Goats,  meat  

0.02 

Do. 

Hogs,  fat  

0.02 

Do. 

Hogs.  mt)yp 

0.02 

Do. 

Hogs,  meat  

0.02 

Do. 

Horses,  fat  

0.02 

Do. 

Horses,  mbyp  .... 

0.02 

Do. 

Horses,  meat  .... 

0.02 

Do. 

Milkfat  (reflecting 

0.02  ppm  in 

whole  milk)  .... 

0.03 

Do. 

Poultry,  fat 

0.02 

Do. 

Poultry.  mt>yp  .... 

0.02 

Do. 

Sheep,  fat  

0.02 

Do. 

UMI 
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Cofnmodily 

Partope* 

mtfion 

She«p.  inbyp 

Sheep,  meat 

o.ost 
o.ue 

Do. 
Do. 

PART  185— [AMENOEO] 

2.  In  part  185: 

a.  The  aut)>ority  t  ilarion  for  part  185 
continufs  to  r«>f)d  as  followit: 

AallMrily:  21  U.S.C.  346a  and  348  . 

b.  In  §  185.1250.  by  revising 
paragraph  (a)  to  read  as  foliovvs: 

I18S.12S0    CyOuthrtn. 

(a)  A  tolprance  of  2.0  parts  per  miiiion 
that  expires  on  November  15,  1907  is 
established  for  residues  of  the 
insecticide  cyfJuthrin  (cyano(4-fliioro-.l- 
phenoxyphenyl)methyI-3-(2.2- 
dichloro^thenyl)-2,2- 
dim«thy l».vtlcpropanet:arboxy  late;  CAS 
Reg.  No.  69359-37-5)  in  cotton.seed  oil 
resulting  from  application  of  the 
insecticide  to  cottonseMl. 
•         •         •         •         • 

c.  In  S  185.3225.  by  revising  the  table 
therein  to  read  as  follows: 

§  185.3225    Fenp^pathrln. 


d.  In  §  185.5450.  by  revising  the 
introductory  text  to  read  as  follows: 

§165.5450    Tralomettirin 

Tolerances  ih.if  expire  on  November 
15.  1997  are  established  for  the 
combined  residues  of  the  insecticide 
tralomethrirt  ((S)-o//>fto-cyano-3- 
phenoxybenzvl-|l/?,3S)-2.2-dimethvl-3- 
l(/?S)-1.2.2,2-letrabromoethyl|- 
cyciopropanecarboxylate;  CAS  Reg.  No. 
6B841-25-6)  and  its  metabolites  (S)- 
o/p/io-cyano-3  phenoxybenzyl  (l/?.3/?)- 
3-|2.2.-dibromovinyl)-2.2- 

dimethylcyclopropanecarboxylafeand 
( 5)  -  o/p/io-cy  ano-3- 
phenoxybenzyl(lS.3/?)-3-(2,2- 
dibrrmovinyl)-2,2- 
dimethyk:yclopropantt;arboxylate 
i:alf:iilatBd  as  the  parent  in  or  on  the 
following  food  commodities  when 
present  as  a  result  of  application  of  the 
insecticide  to  ihe  growing  crops: 

PART  186— lA.MENDEDI 

3.  In  part  186: 

a.  The  authority  «;ilation  for  part  186 
t.onltniies  to  mad  as  follows: 


Authority:  21  U  S.C  348 

b.  In  §  186.1250,  by  revising 
paragraph  (a),  to  read  as  fbllow.s: 

S  186.1250    Cyfluthhn. 

(a)  A  tolerance  of  2.0  parts  per  million 
that  expires  November  15,  1997  is 
established  for  residues  of  the 
insecticide  cyfluthrin  (cyano(4-nuoro-3- 
phenoxyphenyI)methyl-3-|2,2- 
dichloroethenyl)-2.2-dimelhylcyclo- 
propanecarboxylate  (CAS  Reg.  No. 
69359-37-5))  in  cottonseed  hulls 
resulting  from  application  of  the 
insecticide  to  cottonseed. 
•        •        •   .     •        • 

c.  By  amending  §186^225  by  revising 
the  table  therein,  to  read  as  follows: 

S  186.3225    Fenpropatttrtn. 


Commodtty 

Parts  per 
mifton 

Expirakon 
date 

Cottonseed  huUs 

2.0 

Mov.  15, 
1997 

|FK  Doc  94-27841  Filed  11-10-94;  8  45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Part  197 

[CGO  88-103) 
RIN2115-AD16 

Controlling  the  Hazard  of  Asbestos  in 
the  Industrial  Maritime  Environment 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  termination. 


SUMMARY:  This  rulemaking  was  initiated 
to  revise  and  incorporate  into  regulation 
the  guidance  the  Coast  Guard  has  issued 
on  exposure  to  asbestos  aboard  certain 
vt!s.sels  and  at  outer  continental  shelf 
IOCS)  facilities  and  deepwater  ports. 
The  Coa.st  Guard  guidance  was  ba.sed  on 
the  Occupational  Safety  and  Health 
Administration  (OSII.^)  general 
industry  asbestos  exposure  guidelines 
published  in  1986.  Since  the  Advanced 
Notice  of  Proposed  Rulemaking 
(ANPRM)  was  published  for  this  Coa.st 
Guard  rulemaking,  OSHA  has  revi.sed  its 
asbestos  exposure  guidelines  and  issued 
industry-specific  guidance  for  shipyard 
workers.  This  new  O.SilA  shipyard 
regulation  is  a  modified  version  of  the 
1986  OSHA  standards  and  appears  to  be 
adaptable  to  shipboard  application  with 
minor  modincations.  Thi.s  rulemaking 


project  is  terminated  pending  an 
investigation  by  the  Coast  Guard  of  the 
feasibility  of  applying  the  OSHA 
shipyard  standards  to  shipboard  use. 

DATES:  This  rulemaking  is  terminated  on 
November  14,  1994. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Charles  F. 
Barker,  Project  Manager.  Office  of 
Marine  Safety,  Security  and 
Environmental  Protection  (G-MVI-2), 
(202)267-1181. 

SUPP1.EMENTARY  INFORMATION:  On 
October  7. 1992,  the  Coast  Guard 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  (57  FR 
46126)  titled  'Controlling  the  Marine 
Asbestos  Hazard,"  docket  number  (CCD 
88-103),  which  solicited  comments  on  a 
proposed  asbestos  control  rulemaking. 
Nineteen  comments  were  received.  The 
comment  were  nearly  unanimous  in 
r«commending  that  the  Coast  Guard 
adopt  the  OSHA  asbe.stos  exposure 
limits  and  concentrate  on  developing 
safe  work  practices  and  training  to 
reduce  shipboard  asbestos  exposure. 
The  comments  stated  that  the  OSfL\ 
standards  were  based  on  exl)au.stive 
studies  and  took  into  account  the  limits 
of  current  measuring  dcviies.  Thev 
contended  that  the  Coast  Guard  la<  ked 
justification  for  lowering  exposure    ' 
limits  based  on  the  potential  for  a 
mariner  to  be  exposed  to  asbestos  up  to 
24  hours  per  day.  The  comments  also 
pointed  out  that  the  risk  of  asbestos 
exposure  aboard  vessels  has  been 
steadily  decreasing  over  the  years  due  to 
increased  hazard  awareness  and  the 
.substitution  of  non-asbestos  containing 
materials  during  vessel  renovations 
conducted  in  shipyards.  Comments 
from  the  OCS  industry  supported 
shoreside  OSHA  standards  for  offshore 
platforms. 

The  Coast  Guard  has  determined  that 
the  best  course  of  action  at  this  point  is 
to  terminate  this  rulemaking,  issue 
policy  guidance  on  the  adaptation  of  the 
new  OSHA  shipyard  standard  to  the 
marine  industry,  and  reexamine  the 
necessity  of  a  rulemaking  at  some  point 
in  the  future.  Therefore,  the  Coast  Guard 
is  terminating  further  ruiem.iking  under 
docket  number  88-103. 

Diiti  <i:  November  4,  1994. 
I.e.  Card. 

Rear  Afimini!.  US.  Coast  Guard.  Chkrf,  Ofiu  f> 
oJMdhntf  Safftv.  Sfcurity and Envircirtmfntal 
Prntertinn. 

IFK  Dix:.  94-28034  Filrd  11-10-94:  8;.;5  .i;ti| 
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DEPARTMENT  OF  THE  INTERIOR 

Hsh  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  Notice  of  90-Day  Finding 
on  Petition  to  List  the  Santa  Ana 
Mountains  Population  of  the  California 
Mountain  Lion  as  Endangered 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  petition  finding. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  announces  a  90-day  petition 
finding  to  list  the  Santa  Ana  Moimtains 
population  of  the  California  mountain 
lion  [Felts  concolor  californJca)  as 
endangered  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  fmds  that  the  petition  did 
not  present  substantial  scientific  or 
commercial  information  indicating  that 
the  population  meets  the  definition  of 
"species"  under  the  Act. 
DATES:  The  finding  announced  in  this 
document  was  made  on  November  4, 
1994.  Information  and  comments  may 
be  submitted  until  further  notice. 
ADDRESSES:  Information,  comments,  or 
questions  regarding  this  petition  should 
be  submitted  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Carlsbad 
Field  Office,  2730  Loker  Avenue  West, 
Carlsbad,  CaUfomia  92008.  The  petidon, 
the  Service's  finding,  and  additional 
information  are  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gail  C.  Kobetich  at  the  above  address 
(telephone  619/431-9440). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (16 


U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  witiiin  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptly  in 
the  Federal  Reg^er. 

The  Service  has  now  made  a  90-day 
finding  on  a  petition  to  list  the  Santa 
Ana  Mountains  population  of  the 
California  mountain  lion  (Felis  concolor 
califomica).  The  petition,  dated 
February  25, 1992,  was  submitted  h^' 
Mr.  Mark  Palmer,  Conservation  Director 
and  Chief  Executive  Officer  of  the 
Mountain  Lion  Foundation,  and 
received  by  the  Service  on  February  27, 
1992.  The  petitioner  requested  that  the 
Santa  Ana  Mountains  population  of  the 
CaUfomia  moimtain  lion  be  added  to 
the  list  of  endangered  species. 

The  range  of  the  California  mountain 
lion  encompasses  most  of  California, 
southern  Oregon,  western  Nevada,  and 
northern  Baja  California.  Mexico. 
Although  the  petition  presents 
information  (Beier  and  Barrett  1993) 
suggesting  deterioration  of  the  mountain 
lion's  habitat  and  a  population  decline 
within  the  Santa  Ana  Mountains  of 
Orange,  western  Riverside  and  northern 
San  Diego  Counties.  California. 
insufficient  evidence  exists  that  this 
population  is  discrete  and  naturally 
isolated  from  the  remainder  of  this 
subspecies.  Mountain  lions,  paticularly 
males  and  younger  animals,  are  well 
known  to  be  wide  ranging,  v\rith  possible 
dispersal  in  excess  of  160  kilometers 
(100  miles).  Additionally,  insufficient 
evidence  exists  to  demonstrate  that 
these  lions  are  significant  in  terms  of 
morphological,  genetic,  or  behavioral 


distinctness  as  compared  to  the 
subspecies  overall.  Therefore,  the  Santa 
Ana  Mountains  population  of  the 
California  mountain  lion  does  not  meet 
the  definition  of  a  "species"  as  defined 
by  the  Act. 

The  Service  has  reviewed  the  petition 
and  other  literature  and  information 
available  in  the  Service's  files.  On  the 
basis  of  the  best  scientific  and 
commercial  information  available,  the 
Service  finds  the  petition  does  not 
present  substantial  information  that  the 
Santa  Ana  Mountains  population  of  the 
CaLfomia  mountain  lion  meets  the 
definition  of  a  "species"  under  section 
3(15)  of  the  Act.  "This  action  places  the 
Santa  Ana  Mountain  population  of  the 
California  moimtain  lion  into  category 
3-B  for  the  purposes  of  future  candidate 
assessment;  this  category  is  for  inactive 
candidates  determined  to  not  meet  the 
definition  of  "species"  under  the  Act. 

If  additional  data  become  available  in 
the  future,  the  Service  may  reassess  its 
finding. 

References  Cited 

Beier.  P..  and  R.H.  Barrett.  1993.  The  cougar 
in  the  Santa  Ana  Mountain  range. 
California.  Final  Report.  Orange  County 
Cooperative  Mountain  Lion  Study. 
Department  of  Forestry  and  Resource 
Management.  Univ.  of  California, 
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The  primary  author  of  this  document 
is  Fred  M.  Roberts.  Carlsbad  Field  Office 
(see  ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  November  4. 1994. 
Bruce  Blanchard. 

Director.  Fish  and  Wildlife  Service. 
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Thm  s«c«on  ol  the  FEDERAL  REGISTER 
contains  ctocumenls  oltm  than  rules  or 
proposed  Ri(M  llial  ar*  appicabt*  to  the 
public.  NotioM  of  h— itngt  and  ImetiigMorv. 
comnirttee  meetfngs.  agency  dscWonB  end 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Servtca 

[DoclMtNaM-ii».i] 

Public  Meeting;  Implementation  of  Boll 
Weevil  Control  Proigram 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACnOM:  Notice  of  public  meeting. 


SUMMARY:  We  are  announcing  that  a 
public  meeting  will  be  held  to  provide 
a  forum  for  community  input  on  health 
and  environmental  issues  associatpd 
with  implementation  of  a  program  to 
control  boll  weevils  in  the  Lower  Rio 
Grande  Valley  of  Texas.  Basic 
information  regarding  the  proposed 
program  will  be  dismissed  at  the 
meeting  and  an  opportunity  for  oral 
presentations  will  be  provided. 
POCE,  DATE.  AND  TIME  Of  MEETING:  The 
meeting  *vill  be  held  on  November  29. 
1994,  at  the  Best  Western  Palm  Air 
Motor  Inn.  415  South  International 
Boulevard  (Highway  1015),  Weslaco.  TX 
78596;  and  will  begin  nt  7  p.m. 
FOR  FURTHER  WFORMATION  CONTACT: 
Deborah  Miller.  Environmental  Analysis 
and  Documentation.  BBEP,  APHIS, 
USDA,  room  828,  Federal  Building. 
6505  Belcrest  Road.  Hvattsville,  MD 
20782.  (301)  436-8565:  or  Joe  Davidson, 
Plant  Protection  and  Quarantine, 
APHIS.  USDA.  suite  321.  3505  Boca 
Chica  Boulevard,  Brownsville,  T.X 
78521-4065. (210)  504-4154. 
SUPPt-EMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspeition 
Service  (APHIS)  is  planning  to 
cooperate  in  a  boll  weevil  eradication 
program  in  the  I.ower  Rio  Grande  Valley 
of  Texas,  including  the  counties  of 
Brooks,  Cameron,  Hidalgo.  Starr.  Webb, 
and  Willacy.  The  eradication  program 
relies,  in  part,  on  the  use  of  chemicals 
(predominantly  malathion)  which  are 
applied  to  the  cottcm  crop.  Consistent 


with  the  National  Environmental  Policy 
Act  (NEPA),  APHIS  is  undertaking  the 
environmental  asses.<;ment  process  as  a 
first  step,  in  the  Lower  Rio  Grande 
Valley,  in  determining  the  effects  of 
program  actions  and  alternatives  on  the 
quaUty  of  the  human  environment. 

We  are  aware  that  a  number  of 
minority  and  low-income  ftnnworkers 
,    reside  in  proximity  to  the  cotton  fields 
that  may  require  treatment.  A  number  of 
household  gardens  are  planted  by  area 
farmworkers  and  their  families  (many  of 
whom  are  Spanish  speaking)  near  their 
residences.  We  are  also  aware  that 
produce  &om  those  gardens,  as  well  as 
fish  caught  by  farmworker  family 
members  in  nearby  streams,  may  be 
consumed  by  those  family  members, 
and  also  sold  in  the  marketplace  to 
supplement  family  incomes. 

Executive  Order  No.  12898  of 
February  11, 1994,  "Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,"  directs  each  agency  of  the 
Federal  Government  to  identify  and 
address  disproportionately  high  and 
adverse  human  health  or  environmental 
effects  of  agency  programs,  policies,  and 
activities  on  minority  populations  and 
low-income  populations.  The  executive 
order  is  intended,  in  part,  "to  provide 
minority  communities  and  low-income 
communities  access  to  public 
information  on,  and  an  opportunitv  for 
public  participation  in.  matters  relating 
to  human  health  or  the  environment." 
To  this  end,  the  President  has  directed 
that  "|e)ach  Federal  agency  shall 
provide  opportunities  for  community- 
input  in  the  NEPA  process,  including 
identifying  potential  effects  and 
mitigation  measures  in  consultation 
with  affected  communities  and 
improving  the  accessibility  of  meetings, 
crucial  documents,  and  notices." 

The  public  meeting  announced  in  this 
notice  is  intended  to  promote  the 
objectives  of  NEPA  and  Executive  Order 
No.  12898.  Information  concerning  the 
program  and  issues  that  will  be 
examined  will  be  provided  (in  English 
and  Spanish)  to  everyone  in  attendance 
at  the  meeting  and  anyone  else  who 
requests  il.  Any  individual  who  wishes 
to  will  be  able  to  make  an  oral 
presentation  to  agency  officials.  Sign-up 
sheets  for  that  purpose  will  be  available 
at  the  meeting  place.  To  avoid  repetition 
and  to  provide  an  opportunity  for  all 
views  to  be  aired  at  the  meeting. 
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individuals  or  groups  with  similar 
interests  should  designate  a  single 
spokesperson  to  represent  them  in  any 
oral  presentation.  The  substance  of  this 
notice  will  also  be  published  in 
newspapers  (English  and  Spanish) 
serving  the  Lower  Rio  Grande  Valley  of 
Texas. 

Done  in  Washington.  DC,  this  7th  day  of 
Noveinber.  1994. . 

Lonnie  |.  King. 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

jFR  Doc.  94-28048  Filed  11-10-94;  8:45  am] 
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ARCTIC  RESEARCH  COMMISSION 
Meeting 

November  4.  1994. 

Notice  is  hereby  given  that  the  Arcti*: 
Research  Commission  will  hold  its  37th 
Meeting  in  San  Francisco,  California,  on 
December  7-8,  1994.  On  Wednesday. 
December  7.  a  Business  Session  open  to 
the  public  will  convene  at  9:00  a.m.  in 
the  Cathedral  Hill  Hotel  at  Geary  and 
Van  Ness  Streets.  Agenda  items  include: 
(1)  Chairman's  Report;  (2)  Recent 
Research  Activities  in  the  Arctic  Ocean; 
(3)  Engineering  Initiatives;  (4)  Arctic 
Logistics;  and  (5)  The  Arctic  Monitoring 
and  Assessment  Program.  On  Thursday, 
December  8.  the  Business  Session  will 
reconvene  at  9:00  a.m.  Agenda  items  for 
this  session  include;  (1)  Arctic 
Submarine  Plans  and  Operations;  (2) 
Icebreaker  Notes;  (3)  Revision  of  the 
Goals  Report,  and  (4)  Trip  Reports.  An 
Executive  Session  for  Members  of  the 
Commission  will  be  held  following  the 
Business  Session  on  December  8. 

Any  person  planning  to  attend  this 
meeting  who  requires  special 
accessibility  features  and/or  auxiliary 
aids,  such  as  sign  language  interpreters, 
must  inform  the  Commission  in  advance 
of  those  needs. 

Contact  Person  for  More  Information: 
Dr.  Garrett  W.  Brass.  Executive  Director. 
Arctic  Research  Commission.  703-525- 
0111  or  TDD  703-306-0090; 
Garrett  W.  Brass, 
Executive  Director. 
|FR  Doc.  94-27941  Filed  11-10-94;  8:45  an;| 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  34-04] 

Foreign-Trade  Zone  80— San  Antonio, 
TX;  Application  for  Subzone  Status 
R.Q.  Barry  Corporation  (Footwear  and 
Thermal  Comfort  Products)  San 
Angelo,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  San  Antonio, 
grantee  of  FTZ  80,  requesting  special- 
purpose  subzone  status  for  the 
dist.'ibi'tion  facilities  of  R.G.  Barry 
Corporation,  located  in  San  Angelo. 
Texas.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  November  1, 1994. 

R.G.  Barry  is  a  manufacturer  and 
distributor  of  comfort  footwear 
(household  slippers)  and  thermal 
comfort  products  (heat  seats,  scarves, 
back  warmers,  hand  warmers,  pocket 
warmers,  ear  muffs  and  bread  warmers), 
headquartered  in  San  Antonio,  Texas. 
The  company  employs  3,685  people 
worldwide  and  its  total  sales  in  1993 
exceeded  $100  million. 

R.G.  Barry  has  two  fadlities  in  San 
Angelo,  Texas,  some  200  miles 
northwest  of  San  Antonio.  They  are 
located  at  3301  Barry  Avenue  (144.000 
sq.  ft.  on  9.9  acres)  and  2000  Loop  St. 
(145,800  sq.  ft.  on  10  acres).  The 
facilities  (235  employees)  are  engaged  in 
the  warehousing  and  distribution  of 
R.G.  Barry's  footwear  and  comfort 
products.  The  Loop  Street  facility  is  also 
used  for  injection  molding  of  slipper 
soles  for  footwear,  but  this  activity 
would  not  be  conducted  under  zone 
procedures.  The  products  are  generally 
made  of  domestic  materials  (polyester 
and  other  man-made  fibers),  which  are 
cut  at  Barry  plants  in  the  U.S.  and  sent 
to  company  plants  abroad  to  be  sewn. 


The  finished  products  are  then  shipped 
to  Barry's  U.S.  distribution  centers  in 
San  Angelo  and  Laredo,  Texas  and 
Goldsboro,  North  Carolina.  While 
currently  over  five  percent  of  the 
finished  products  are  reexported,  the 
company  plans  to  increase  export 
activity  to  14  percent. 

2Ujne  procedures  would  exempt  R.G. 
Barry  from  Customs  duty  payments  on 
the  foreign  value  involved  in  products 
that  are  reexported.  On  its  domestic 
sales,  the  company  would  be  able  to 
defer  Customs  duties  on  the  value 
added  abroad.  The  application  indicates 
that  zone  savings  would  help  improve 
the  international  competitiveness  of  the 
company's  domestic  operations. 
In  accordance  with  tne  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Se<:jetary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  January  13,  1995.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  January  30, 1995.) 

A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
U.S.  Customs  Service,  Port  Director, 

9800  Airport  Blvd.,  Suite  1103,  San 

Antonio,  Texas  78216. 
Office  of  the  Executive  Secretary, 

Foreign-Trade  Zones  Board,  U.S. 

Department  of  Commerce,  Room 

3716, 14th  Street  &  Constitution 

Avenue,  NW,  Washington,  DC  20230. 

Dated:  November  7, 1994. 
John  J.  Da  Ponie,  Jr.. 
Executive  Secretary. 

jFR  Doc.  94-28046  Fihed  11-10-94;  8:45  ami 
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International  Trade  Administration 

Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews. 


summary:  The  Department  of  Commerce 
(the  Department)  has  received  requests 
to  conduct  administrative  reviews  of 
various  antidumping  and  countervailing 
duty  orders  and  findings  with  October 
anniversary  dates.  In  accordance  with 
the  Commerce  Regulations,  we  are 
initiating  those  administrative  reviews. 

EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  A.  Kuga,  Office  of  Antidumping 
Compliance,  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-^737. 

SUPPt.EMENTARY  INFORMATION: 
Background 

The  Department  has  received  timely 
requests,  in  accordance  with  19  C.F.R. 
353.22(a)  and  355.22(a)  (1994),  for 
administrative  reviews  of  various 
antidumping  and  countervailing  duty 
orders  and  findings  v\ith  October 
anniversary  dates. 

Initiation  of  Reviews 

In  accordance  with  sections  19  CF.R. 
353.22(c)  and  355.22(c),  we  are 
initiating  administrative  reviews  of  the 
following  antidumping  and 
countervailing  duty  orders  and  findings. 
We  intend  to  issue  the  final  results  of 
these  reviews  not  later  than  October  31 , 
1995. 


Antidumping  duty  proceedings 


Canada: 

Steel  Jacks ' 

A-1 22-006 

Seebum „ 

New-Form  Manulaciuring  Co. 
Italy: 

Pressure  Sensitive  Plastic  Ta^ « 

A-475-059 

Autoadesivi  Magri,  sjJ 

N.RA.,  S^iA. 
Japan: 

Tapered  Roller  Bearings  and  Parts  Thereol,  Finished  and  Unfinished; 

Tapered  Roller  Beanngs  and  Certain  Components  Thereol 

A-588-604 

A-688-054 

NTN  Corporation ...., „ 


Period  to  be  reviewed 


09r01/93-0a'3l/94 


10«1/93-09/30«4 


10«1/93-09/3l/94 
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Antidumping  duty  procaadtfigs 


NSKLkl 

Kawuaid  Heavy  Industries 

Koyo  Seito  Co..  Ltd 

Nach^uitioeM  Coip. 

Fu^l  Heavy  Ind. 

Itochu  (C  Itoh) 

Maekawa  Bearing 

MC  International 

Niigata  Convettar  Co. 

Sumrtomo  Shop 

Suzuld  Motor  Co..  Ud. 

nortoa  MOior  \M. 

Toyosha  Co.  Ltd. 

Yamaha  Motor  Co..  Ltd. 

Oaido  Steel 

Kawada  Tet^kosho 

AaakawM  Screw  Co. 

FusaraiW 

Hamanaka  Nut  . 

Ichiyar^  Takko 

IsshtNutlnd. 

Toyo  Valve  Co. 

Ktnki  Maaisei  Nut  Koygo  Kumial 

Kitz  Corp.  (Kttazawa  Vatve  Co.) 

Nittetsu  Botten 

Shuiga  BoN 

Shinko  Boit 

Showa  Seiko  Co..  Ltd. 

Sugiura  Seisakustw 

Sumikin  Seiatsu 

Unytita  Fastener  Mfg.  Ca.  Ltd.  (Unytila  Koygo) 
Malaysia: 

Extruded  Rubber  Thread 

A-557-805 

Hevealil  Sdn  Bhd.  

Filmax  Sdn.  Bhd. 

Rubbarflex  Sda  Bhd 

FiMi  Lastex  Elastofibre  Sdn.  Bhd. 

Rubfil  Sdn.  Bhd. 

Rut3ber  Thread  Indusbies  Sdn.  Bhd. 
The  People's  Republic  of  Chtrw 

Spring  Lock  Washers 

A-570-822 

Hagzhou  Spring  Washer  Plant  

AH  other  exporters  of  spring  lock  washers  from  the  PRC  are  corxWonally  covered  by  ttiis  review. 
The  People's  Reputjie  ot  Chirw: 

Chrome-Plated  Lug  Nuts  * 

A-570-«08 

China  National  Machir>ery  &  Eqmpnwnt.  l/E  Corporation.  Nantong  Brarch 

Chir^  National  Autonx>tive  Industry,  l/E  Corporation,  Yangzhou  Brarx:h 

China  National  Automotive  Industry,  l/E  Corporation 

China  National  Machinery  &  Equipment,  l/E  Corporation.  Jiangsu  Branch 

Ningbo  Kmves  &  Scissors  Factory 

Rudong  Grease-Oun  Factory 

Shanghai  Automobile  I  &  E  Corp. 

Tlanpn  Automobile  I  &  E  Corp. 

All  other  exporters  o(  chrome-plated  lug  nuts  from  the  PRC  are  corxjitionatty  covered  by  ttiis  review. 


Period  to  be  reviewed 


1(V01/93-09/30/94 


10/15/93-09/30/94 


09/01/93-08/31/94 


'  This  IS  a  correctk)n  to  59  FR  51939.  published  October  13.  1994,  tor  steel  jacks  from  Canada.  The  firms  initiated  shouW  have  read  as  stated 
here. 

2  This  IS  a  correction  to  59  FR  51939,  published  October  13,  1994,  for  chrome-plated  lug  nuts  from  the  PRC.  The  firms  initiated  shouW  have 
read  as  stated  here. 


Countervailing  duty  proceedings 

Brazil:  Certain  Agricultural  Titlage  Tools.  C-351-406 „. 

Indta:  Certain  IrorvMetal  Castings,  C-533-063 

Sweden:  Certain  Carbon  Steel  Products.  C-401-401  


Period  to  be  reviewed 


01/01/93-12/31/93 
01/01/93-12/31/93 
01/01/93-12/31/93 


Interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  orders  in 


accordance  with  19  C.F.R.  353.34(b)  and 
3S5.34(b). 


These  initiations  and  this  notice  are 
in  accordance  with  section  751(a)  of  the 
Tariff  Act  of  1930.  as  amended  (19 


U.S.C  1675(a))  and  19  CFR  353.22(c)(1) 
and  355.22(c)(1). 

Dated:  November  7, 1994. 
Roland  L.  MacDonaM, 

Acting  Deputy  Assistant  Secretory  for 

Compliance. 
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[A-427-813  (Frane^;  A-633^11,  C-633- 
812  Ondia);  A-608-8C7. 0-608-806  (Israel); 
A-657-808  (Malaysia);  A-580-824  (South 
Korea);  A-64»-809  (Thailand);  A-412-616 
(United  Kingdom);  A-307-812  (Venezuela)] 

Notice  of  Postponement  of  Final 
Antidiimping  and  Countervailing  Duty 
Determinations:  Certain  Cartion  Steel 
Butt-Weld  Pipe  Fittings  From  France, 
India,  Israel,  Malaysia,  South  Korea, 
Thailand,  the  United  Kingdom  and 
Venezti->ia 

AGENCY:  Import  Administration, 
_  InteTTiational  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATKM  COMTACT:  Gary 
Bettger  (France  and  Israel),  Susan 
Strumbel  (India  and  Venezuela), 
'  Thomas  McGinty  (Malaysia  and  South 
Korea),  Vincent  Kane  (Thailand  and 
UK),  Office  of  Countervailing 
Investigations,  U.S.  Department  of 
Commerce,  Room  B0S9, 14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-2239,  492-1442.  482-5055,  and 
482-2815,  respectively. 

.  Postponement  of  Final  Determination 

On  September  26, 1994,  (59  FT?  50564, 
October  4, 1994),  the  Department  issued 
its  preliminary  determinations  in  these 
investigations. 

Respondents  requested  that  the 
Department  postpone  the  final 
determinations  in  the  respective 
investigations  on  the  following  dates: 
Awaji  Sangyo  Co.,  Ltd.  (Thailand) — 
October  3, 1994;  BKL  Fittings  Limited 
(United  Kingdom) — October  3, 1994; 
Sivanandha  Pipe  Fittings  Ltd.  and 
Karmen  Steels  (Lidia)--October  5, 1994; 
Pipe  Fittings  Carmiel  Ltd.  (Israel)— 
October  5, 1994;  Interfit,  S.A.  and 
Vallourec,  Inc.  (France) — October  11, 
1994;  Embassy  of  the  RepubUc  of  Korea 
on  behalf  of  Korean  exporters  (South 
Korea) — October  13, 1994;  Petroltubos 
S.A.  and  Coveco  CA.  (Venevzuela) — 
October  14, 1994;  Government  of 
Malaysia  on  behalf  of  Malaysian 
exporters  (Malaysia) — October  20, 1994. 
These  postponements  are  provided  for 
in  Section  735(a)(2)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  (19  U.S.C. 
1673(a)(2)). 


Postponement  of  Final  Antidumping 
Determinations 

Under  Section  735(a)(2)  of  the  Act 
and  section  353.20(b)  of  the 
Department's  regulations  (19  CFR 
353.20(b))  if,  subsequent  to  the 
preliminary  determination,  the 
Department  receives  a  request  for 
postponement  of  the  final  determination 
from  the  party  adversely  affected  by  the 
determination,  the  I>epartment  will, 
absent  compelling  reasons  for  denial, 
grant  the  request.  Accordingly,  we  are 
postponing  omi  final  determinations  in 
these  investigations  until  no  later  than 
Febrjary  16, 1995. 

Postponement  of  Final  Countervailing 
Determinations 

On  June  27, 1994,  in  accordance  with 
section  705(a)(1)  of  the  Act,  we  aligned 
the  final  determinations  in  the 
countervailing  duty  (CVD) 
investigations  for  both  India  and  Israel, 
involving  the  merchandise  subject  to 
these  investigations  with  the  final 
determinations  in  the  companion 
antidumping  duty  (AD)  investigations 
(see.  59  FR  39255,  June  27, 1994). 
Therefore,  the  final  CVD  determinations 
in  these  investigations  will  also  now  be 
postponed  until  no  later  than  February 
16, 1995. 

Public  Comment 

In  accordance  with  19  CFR  353.38(b) 
and  355.38(b),  we  will  hold  public 
hearings  to  afford  interested  parties  an 
opportunity  to  comment  on  arguments 
raised  in  case  or  rebuttal  briefs. 
Tentatively,  the  hearing  schedules  are  as 
follows: 

February  1,  1995,  8:30  AM-5:00  PM, 

Room  1412 
Antidtmiping  Hearings:  France,  South 

Korea,  Venezuela,  Thailand,  United 

Kingdom 
February  2, 1995,  8:30  AM-5:00  PM, 

Room  1412 
Antidimiping  Hearings:  Malaysia, 

India,  Israel 
Countervailing  Ehity  Hearings:  faidia, 

Israel 
All  hearings  will  be  held  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NVV, 
Washington,  DC  20230.  Parties  should 
confirm  by  telephone  the  time,  date  and 
place  of  the  hearings  48  hours  prior  to 
the  scheduled  time. 

In  accordance  with  19  CFR  353.38,  for 
the  AD  hearings,  case  briefs  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  January  23, 
1995.  Additionally,  rebuttal  briefs  must 
be  submitted  no  later  than  January  30, 
1995. 


In  accordance  with  19  CFR  355.38.  for 
the  CVD  hearings,  case  brieb  or  other 
written  comments  must  be  submitted  to 
the  Assistant  Secretary  for  Import 
Administration  no  later  than  January  24, 
1995.  Additionally,  rebuttal  briefs  must 
be  submitted  no  later  than  January  31, 
1995. 

This  notice  is  published  pursuant  to 
19CFR353.2G(b). 

Dated:  November  7. 1994. 

Susan  G.  Essennan, 

Assistant  Secretary  for  Import 
A  dm  inistration . 
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BILLING  CODE  3S1(M>&-M 


[A-683-810] 

Chrome-Plated  Lug  Nuts  From  Taiwan; 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration/ 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Termination. 

SmmiARV:  On  February  17, 1994.  the 
Department  of  Commerce  published  the 
preliminary  results  of  administrative 
review  of  the  antidumpting  duty  order 
on  chrome-plated  lug  nuts  from  Taiwan. 
The  review  covers  four  firms  and  the 
period  April  18, 1991,  through  August 
31, 1992.  Based  on  our  analysis  of  the 
comments  received,  we  have 
determined  that  the  dumping  margins 
remain  the  same  as  those  presented  in 
the  preliminary  results. 
EFFECTIVE  DATE:  November  14, 1994. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Peterson  or  Thomas  Futtner, 
Office  of  Antidumping  Compliance, 
Import  Administration,  International  " 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C  20230;  telephone 
(202)  482-4195  or  482-3814, 
respectively. 

Background 

On  February  17, 1994,  the  Department 
of  Commerce  (the  Department) 
published  the  preUminary  results  (59  FR 
7981)  of  its  administrative  review  of  the 
antidumping  duty  order  on  chrome- 
plated  lug  nuts  fi-om  Taiwan  (September 
20, 1991,  56  FR  47737).  No  hearing  was 
requested.  On  March  18, 1994,  the 
petitioner  submitted  a  brief.  On  March 
25, 1994,  the  respondent  submitted  a 
rebuttal  brief.  The  Department  has  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
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Tariff  Act  of  1930.  as  amended  (the  tariff 
Act). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  one-piece  and  two-piece 
chrome-plated  lug  nuts,  finished  or 
unRnished,  which  are  more  than  ^  Vie 
inches  (17.45  millimeters)  in  height  and 
which  have  a  hexagonal  (hex)  size  of  at 
least  V4  inches  (19.05  millimeters)  but 
not  over  one  inch  (25.4  millimeters), 
plus  or  minus  Vie  of  an  inch  (1.59 
miUimeters).  The  term  "unfinished" 
refers  to  unplatcd  and/or  unassembled 
chrome-plated  lug  nuts.  The  subject 
merchandise  is  used  for  securing  wheels 
to  cars.  vans,  trucks,  utility  vehicles, 
and  trailers.  Zinc-plated  lug  nuts, 
finished  or  unfinished,  and  stainless- 
steel  capped  lug  nuts  are  not  in  the 
scope  of  this  review.  Chrome-plated 
lock  nuts  are  also  not  in  the  scope  of 
this  review. 

During  the  period  of  review,  chrome- 
plated  lug  nuts  were  provided  for  under 
subheading  7318.16.00.00  of  the 
Harmonized  Tariff  Schedule  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  our  written  description  of  the 
scope  of  this  review  is  dispositive. 

This  review  covers  four  firms:  King 
Kong  Corporation;  Gourmet  Equipment 
(Taiwan)  Corporation  (Gourmet):  Chu 
Fong  Metallic  Industrial  Corporation 
(Chu  Fong):  and  San  Chien  Electric 
Industrial  Works  (San  Chien).  The 
period  of  review  is  April  18,  1991. 
through  August  31.  1992. 

For  the  two  parties  that  refused  to 
respond  to  our  questionnaire,  Chu  Fong 
and  San  Chien,  we  based  our 
determination  on  best  information 
available  (BIA).  The  First-tier  BIA  rate 
we  applied  is  10.67  percent,  which  is 
the  highest  rate  the  Department  found  in 
the  original  less-than-fair  value 
investigation  (LTFV).  Gourmet  provided 
us  with  responses  to  our  questionnaire, 
however  the  information  it  provided 
was  unverifiable  (see  verification 
report).  Accordingly,  we  applied  the 
second-tier  BIA  rate  of  6.47  percent. 
This  rate  represents  the  highest  rate  ever 
applicable  to  Gourmet.  King  Kong 
Corporation  received  the  "all  others" 
rate  because  the  Department  attempted, 
but  could  not  locate,  an  address  for  it. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results.  Wo 
received  timely  comments  from  the 
petitioner.  Consolidated  International 
Automotive,  Inc..  and  rebuttal 
comments  from  one  respondent. 
Gourmet. 


Comment  1 

Petitioner  believes  that  the 
Department  correctly  applied  best 
information  available  (BIA)  to  both 
cooperative  and  uncooperative  firms. 
However,  petitioner  asserts  that  the 
rates  assigned  to  uncooperative  firms  do 
not  accomplish  the  statute's  two  goals 
with  regard  to  BIA.  which  are:  (1)  To 
approximate  the  actual  dumping 
margins,  and  (2)  to  induce  future 
comphance.  Petitioner  further  stresses 
that  these  rates  may  not  be  sufficient  to 
encourage  compliance  with  the  order  by 
middlemen,  which  is  especially 
important  in  this  case  since  the 
Department  chose  not  to  initiate  a 
middleman  dumping  investigation  in 
response  to  petitioner's  request  for  one. 
Accordingly,  petitioner  asserts  that  the 
Department  has  the  authority  to  apply  a 
BLA  rate  to  the  uncooperative  firms 
based  on  a  rate  found  in  the  petition. 

Petitioner  cites  Brass  Sheet  and  Strip 
&t>m  Sweden:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  (57  FR  29278.  July  1,  1992)  for 
an  explanation  of  the  Department's  BIA 
policy.  In  that  case,  the  Department 
stated:  "The  primary  purpose  of  the  BLA 
rule  is  to  induce  respondents  to  provide 
the  Department  with  timely,  complete 
or  accurate  information,  so  that  the 
agency  can  achieve  the  fundamental 
purpose  of  the  Tariff  Act,  namely, 
'determining  current  margins  as 
accurately  as  possible'."  The 
Department  also  explained  that  "to 
induce  a  noncomplying  respondent  to 
provide  the  necessary  response  to  a 
future  information  request,  the 
Department  must  select  an  appropriate 
BLA  rate  to  encourage  future 
compliance."  Petitioner  stresses  that 
encouraging  middlemen  to  cooperate  is 
especially  important,  otherwise  the 
issue  of  middleman  dumping  cannot  be 
addressed. 

Petitioner  cites  §  353.37(b)  of  the 
Department's  regulations  which  defines 
the  Department's  latitude  in  assigning 
BIA  rates:  "The  best  information 
available  may  include  the  factual 
information  submitted  in  support  of  the 
petition  or  subsequently  submitted  by 
interested  parties.  *   *  '.If  an 
interested  party  refuses  to  provide 
factual  information  requested  by  the 
Secretary  or  otherwise  impedes  the 
proceeding,  the  Secretary  may  take  that 
into  account  in  determining  what  is  the 
best  information  available."  Petitioner 
also  cites  Knipp  Stahl  A.G.  v.  United 
States.  822  F.  Supp.  789  (QT  1993) 
[Ksupp  Stahl]  where  the  Court  of 
International  Trade  (CTT)  affirmed  the 
Department's  broad  discretion  in 
determining  which  BLA  rate  to  apply. 


Petitioner  states  that  Krupp  Stahl 
supports  its  argxmient  that  "(ojnce 
Commerce  has  exercised  its  discretion 
to  use  the  best  information  available 
rule  against  a  respondent,  it  is  for 
Commerce,  not  the  respondent,  to 
determine  vvhat  is  the  best  information." 

The  respondent.  Gourmet,  argues  that 
Chu  Fong  and  San  Chien,  should  be 
assigned  the  cooperative  second-tier 
BIA  rate  because  they  are  trading 
companies.  Gourmet  claims  that, 
according  to  the  Department's  own 
policy,  trading  companies  are  not 
required  to  respond.  Gourmet  points  to 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Chrome-Plated  Lug 
Nuts  from  Taiwan  (56  FR  36130,  36132 
Ouly  31,  1991)),  which  states  that  "it  is 
the  Department's  longstanding  practice 
to  look  at  prices  charged  by  the 
manufacturer,  as  opposed  to  the  trading 
company,  where  the  manufacturer 
knows  the  destination  of  the 
merchandise."  According  to  Gourmet, 
the  Department  was  aware  of  Gourmet's 
relationship  with  trading  companies 
during  the  original  investigation.  In 
addition.  Gourmet  provided  one  trading 
company's  invoices  of  lug  nuts 
manufactured  by  Gourmet  in  the 
questionnaire  response  and  at 
verification.  Respondent  claims  the 
Department  therefore  had  all  the 
necessary  information  to  cover 
Gourmet's  and  all  trading  company 
sales.  It  refers  to  Allied-Signal 
Aemspace  Co.  v.  United  States,  996 
F.2nd  1185  (Fed.  Cir.  1993)  (Allied- 
Signal).  where  the  CIT  found  that  the 
Department  cannot  apply  pimitive  BLA 
when  a  firm  did  provide  the  requested 
information,  although  not  in  the  form 
requested  by  the  Department. 

Respondent  claims  that  the 
Department  cannot  apply  adverse  BIA  to 
the  trading  companies  based  on  the 
margins  contained  in  the  petition. 
Following  the  Department's  two-tiered 
BLA  methodology,  respondent  argues 
that  the  rate  assigned  to  an 
uncooperative  firm  may  be  based  on 
either  (1)  the  highest  of  the  rates  found 
for  any  firm  for  the  same  class  or  kind 
of  merchandise  in  the  same  country  of 
origin  in  the  LTFV  or  prior 
administrative  reviews,  or  (2)  the 
highest  rate  foimd  in  this  review  for  any 
firm  for  the  same  class  or  kind  of 
merchandise  in  the  skme  country  of 
origin.  Furthermore,  the  respondent 
claims  that  the  petiti/ 
not  be  considered  I 
is  not  part  of  this ; 


>n-based  rate  may 
cause  the  petition 
linistrative  review. 


Department's  Bdsition 

In  our  preliminary  results  of  review, 
we  determined  in  accordance  with 
section  776(c)  of  the  Tariff  Act  that  the 


use  of  BLA  was  appropriate  for  San 
Chien  and  Chu  Fong  because  they  failed 
to  respond  to  our  questiotmaires.  Each 
firm  was  sent  a  questioimaire  and  a 
follow-up  letter.  The  questionnaire 
stated,  "(ajny  undue  delay  or  lack  of 
response  may  result  in  our  proceeding 
with  appraisements  based  on  the  best 
information  available"  (from  Laurie 
Lucksinger,  Division  Director,  Office  of 
Antidumping  Compliance,  March  24. 
1993).  The  follow-up  letter  stated,  "(tjhe 
Department  has  received  no  response.  If 
you  are  still  intending  to  respond,  we 
must  receive  your  response  by  June  19, 
1993.  Otherwise  the  Department  must 
conclude  that  your  firm  is  not 
responding  to  the  questionnaire.  As 
stated  in  the  questionnaire  sent  to  you, 
the  Department  will  use  the  best 
information  otherwise  available  to 
determine  your  antidumping  margin" 
(from  Laurie  Lucksinger,  Division 
Director,  Office  of  Antidumping 
Compliance.  June  1,  1993).  Neither  firm 
responded  to  the  questionnaire  nor  to 
the  follow-up  letter. 

While  trading  companies  normally  are 
not  required  to  participate  in  a  review 
when  the  manufacturer  knows  the 
ultimate  destination  of  the  merchandise, 
it  is  necessary  for  a  firm  to  respond  to 
a  questionnaire  in  order  for  the 
Department  to  be  able  to  establish  the 
fact  that  it  is  a  trading  company.  The 
nature  of  Chu  Fong's  and  San  Chien's 
business  has  not  been  estabUshed  in  this 
review,  because  neither  firm  responded 
to  a  questiormaire.  Therefore,  jve  cannot 
determine  that  these  firms  are  in  fact 
trading  companies,  manufacturing 
companies,  or  a  combination  of  both. 

The  LTFV  investigation  is  not  part  of 
this  review.  Therefore,  information 
submitted  during  the  LTFV 
investigation  cannot  be  used  in  this 
review  unless  it  is  placed  on  the  record 
of  this  review  by  the  Department  or  an 
interested  party.  Furthermore,  business 
relationships  and  practices  established 
diuing  the  LTFV  investigation  may  or 
may  not  be  the  same  during  subsequent 
administrative  reviews.  Thus,  it  is 
necessary  for  respondents  to  respond  to 
questionnaires. 

Gourmet  is  incorrect  in  claiming  that 
the  Department  has  all  of  the 
information  necessary  to  conduct  a 
review  that  covers  both  the  trading 
company's  and  Gourmet's  sales.  In  this 
review,  we  had  only  the  invoices  of  the 
subject  merchandise  that  relatec^to 
Gourmet's  sale  to  the  United  States 
through  one  trading  company.  There  is 
no  information  concerning  U.S..  home 
market,  or  third  country  sales  by  the 
trading  companies  of  subject 
merchandise  produced  by 
manufacturers  other  than  Gourmet.  In 


addition,  there  is  no  general  information 
relating  to  corporate  structure, 
ownership,  corporate  functions, 
accounting  practices,  and  quantity  and 
value  of  sales  of  the  two  trading 
companies. 

The  respondent  is  also  incorrect  in 
citing  Allied  Signal  to  support  its  claim 
that  first-tier  BLA  is  inappropriate.  In 
Allied  Signal,  the  court  stated,  "(tlhe 
ITA  may  well  have  been  justified  in 
resorting  to  the  first  tier  in  selecting  the 
best  information  available  for  bearings 
produced  by  INA  Roulements  S.A.  after 
it  aimounced  that  it  would  not 
participate  in  the  administrative  review 
and  accordingly  did  not  respond  to  the 
questionnaire  at  all."  In  this  review.  San 
Chien  and  Chu  Fong  submitted  nothing, 
unlike  the  respondent  in  Allied  Signal, 
which  has  submitted  a  response  to  the 
questionnaire  and  demonstrated  its 
willingness  to  cooperate  to  the  extent 
that  it  could. 

Because  San  Chien  and  Chu  Fong 
failed  to  respond  to  our  questionnaire, 
we  assigned  them  the  highest  rate  of  any 
company  from  the  LTFV  investigation. 
In  assigning  this  BLA  rate,  we  were 
following  our  two-tiered  methodology 
under  which  we  impose  the  most 
adverse  rates  upon  those  who  refuse  to 
cooperate  or  otherwise  significantly 
impede  the  proceeding,  and  less  adverse 
rates  upon  those  who  were  cooperative 
but  failed  to  provide  requested 
information  in  a  timely  manner  or  in  the 
form  required  (see  Final  Results  of 
Antidumping  Ehity  Administrative 
Review  of  Antifriction  bearings  and 
Parts  Thereof  from  France,  et  al.,  58  FR 
39739,  July  26, 1993.  and  section  776  (c) 
of  the  Tariff  Act. 

The  application  of  the  two-tiered 
methodology  used  in  the  preliminary 
results  does  achieve  the  intended  results 
of  using  BL\.  The  threat  of  application 
of  first-tier  BLA  induces  respondents  to 
provide  the  Department  wi5i  timely, 
complete,  and  accurate  factual 
information,  therefore,  we  have 
determined  to  continue  our  use  of  the 
two-tiered  methodology.  Accordingly, 
we  have  appUed  the  highest  margin 
from  the  LTFV  investigation  to  San 
Chien  and  Chu  Fong.  The  rate  is  10.67 
percent. 

Comment  2 

With  respect  to  Gourmet,  petitioner 
questions  whether  the  cooperative  BIA 
rate  assigned  in  the  preliminary  results 
of  review  actually  reflects  the  true 
dumping  margins.  Petitioner  believes 
that  this  is  an  important  criterion  for  the 
Department  to  consider  in  selecting  a 
rate. 


Department's  Position 

We  have  determined  that  the 
cooperative  second -tier  BLA  rate  of  6.47 
percent  is  appropriate  for  Gourmet  for 
the  |>eriod  of  review,  pursuant  to  section 
776(c)  of  the  Tariff  Act.  Although, 
Gourmet  submitted  all  requested 
information  in  a  timely  maimer,  we 
were  unable  to  reconcile  its  response 
with  its  audited  financial  statements. 

The  BLA  rate  is  Gourmet's  rate  from 
the  LTFV  investigation.  As  we  are 
unable  to  compute  a  margin  from 
verifiable  information  in  this  review,  the 
Department  determines  that  the  rate 
Gourmet  received  in  the  LTFV 
investigation  is  a  reasonable 
approximation  of  Gourmet's  actual 
dumping  margins. 

Final  Results  of  Review 

As  a  result  of  comments  received,  we 
have  not  revised  our  preliminary 
results.  Therefore;  we  find  the  following 
margins  exist  for  the  period  April  18. 
1991  through  August  31,  1992: 


Manufacturing/exporter 


Gourmet  Equipment  (Taiwan) 
Corporation  

Chu  Fong  Metallic  Industrial 
Works  Co.  Ltd  

San  Chien  Industrial  Works,  Ltd  .. 

King  Koog  Corporation 


Margin 
(percent) 


647 

10.67 

10.67 

6.93 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  concerning 
all  respondents  directly  to  the  U.S. 
Customers  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 
by  section  751(a)(1)  of  the  Tariff  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firms  will  be  those  firms'  rates 
established  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
pubhshed  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  LTFV 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  "all  others" 
rate  will  remain  at  6.93  percent  as 
established  in  the  LTFV  investigation 
(see  Floral  Trade  Council  versus  United 
States.  Shp  Op.  93-79). 
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These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  Tinal  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbvirsement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  dutins. 

This  notice  also  serves  as  a  Hnal 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested 
Failure  to  comply  with  regulations  and 
the  terms  of  APO  is  a  sanclionable 
violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.r.  1675(aHl)) 
and  19  CFR  353.22. 

Oxed;  Novamber  4.  1994 
SuBM  G.  rwinean. 

Assistant  Secretary  for  Import 

Administration. 

IFR  Doc  94-28051  Filed  1 1-10-94;  8:45  am) 
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National  Institute  of  Standi"**  a^d 
Technology 

Notice  of  Government  Owned 
inventions  Availat>le  tor  Licensing 

agency:  National  Institute  of  Standards 
and  Technology.  Commerre 
ACTION:  Notice  of  Government  Owned 
Inventions  Available  for  Licensing. 

summary:  The  inventions  listed  below 
are  owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207  and  37  CFR  Part  404  to  achieve 
exppditiou.s  commercialization  of 
results  of  fedorally  funded  research  and 
development. 

FOn  FURTHER  INFORMATION  CONTACT: 
Tt;chni(.al  a..d  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  Marcia  Salkeld,  National 
Institute  of  Standards  and  Technology. 
Office  of  Technology 
Commercialization.  Physics  Building. 
Room  B-256.  Gaithersburg.  MD  20899; 
r.:/.  301-869-2751.  Anv  request  for 


information  should  include  the  NIST 
Doclcet  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPMXMENTAL  mromiATION:  The 
inventions  available  for  licensing  are: 

NIST  Docket  No.  91-O20CIP 

Title:  Electrical  Test  Structure  and 
Method  for  Measuring  the  Relative 
Locations  of  Conducting  Features  on  an 
Insulating  Substrate. 

Description;  NISI  researchers  have 
invented  a  new  electrical  test  structure 
to  provide  measurements  of  the 
separations  of  conducting  features  on  an 
insulating  substrate  u-ith  uncertainties 
typically  below  10  nm.  Measurement 
dynamic  repeatability  is  nominally  less 
than  1  nm.  Absolute  accuracy  has  been 
determined  by  comparing 
measurements  of  the  same  feature 
separations  with  those  made  by  the 
NIST  line-«Cdle  interferometer  which 
has  traceabiut)  to  absolute  length 
standards. 

NIST  Docket  No.  92-013 

Title;  Aerosol  Mass  Spectrometer. 

Description:  The  analysis  of  aerosol 
particle  mass  is  important  in  a  number 
of  Tields  including  chemical  process 
control,  air  pollution  analysis  and 
ceramic  powder  production  and  use. 
Current  devices  used  to  classify  aerosol 
particles  do  so  based  on  si2e  and  then 
make  some  assumptions  to  estimate  the 
weight.  This  new  device  is  capable  of 
classifying  the  particles  according  to 
specific  weight  and  thereby  particle 
mass. 

NIST  Docket  No.  94-076 

Title;  A  Simple.  Effective  Method  for 
Bonding  to  Mineralized  Dental  Tissue 
Using  N-Phenyliminodiacetic  Acid. 

Description:  The  wider  applicability 
of  conservative  and  preventive  denti^ry 
depends  on  the  availability  of  simple, 
effective  dental  bonding  procedures. 
Such  dental  adhesive  systems  have  been 
developed  based  on  N- 
phenyliminodiacetic  acid,  a  unique 
amino  acid  with  conditioning,  cleansing 
and  polymerization-initiating 
properties. 

Dated  November  7.  1994. 
Samuel  Kraiaar, 
Associate  Director. 

IFR  Dor  94-27993  Filed  1 1-10-94;  8:45  am! 
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[Docket  No.  941096-4296] 

Termination  of  Selected  National         ' 
Voluntary  Laboratory  Accreditation 
Program  (NVLAP)  Services 

agency:  National  Institute  of  Standards 
and  Technology  (NIST).  Commerce. 


action:  Notice. 


SUMMARY:  Tliis  notice  is  to  announce  to 
decision  by  the  Director  of  NIST  to:  (1) 
terminate  the  NVLAP  High  Level 
Protocols,  Solid  Fuel  Room  Heaters,  and 
the  DDN  X  25/Blacker  Host  fields  of 
testing  as  of  December  31,  1994:  and  (2) 
continue  two  fields  of  testing.  Plastics, 
and  Seals  and  Sealants. 

Under  the  NVLAP  Procedures  (15 
CFR.  Part  285),  the  Director  of  NIST  may 
terminate  a  field  or  a  laboratory 
accreditation  program  (LAP)  when  it  is 
determined  that  a  need  no  longer  exists 
to  accredit  laboratories  for  the  services 
covered  under  tJie  scope  of  a  LAP. 

Accreditations  previously  granted  in 
the  terminated  fields  of  testing  will 
remain  effective  through  December  31, 
1994,  or  until  their  expiration  date, 
whichever  is  later.  Laboratories  may 
voluntarily  terminate  their  accrf?uilation 
at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Albert  D.  Tholen.  Chief.  National 
Voluntary  Laboratory  Accreditation 
Program,'(301)  975-4016. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Institute  of  Standards 
and  Technology  administers  the 
National  Voluntary  Laboratory 
Accreditation  Program  under 
regulations  as  found  in  Part  285  of  Title 
15  of  the  Code  of  Federal  Regulations. 
NVLAP  provides  an  unbiased  third    . 
party  evaluation  and  recognition  of 
laboratory  performance,  as  well  as 
expert  technical  assistance  to  upgrade 
that  performance  by  accrediting 
calibration  and  testing  laboratories 
found  competent  to  perform  specific 
tests  or  calibrations. 

NVLAP  anrreditation  is  available  to 
commercial  laboratories,  manufacturer'"; 
in-house  laboratories,  and  federal,  state 
and  local  government  laboratories. 
Foreign-based  laboratories  may  also  be 
accredited  if  they  meet  the  same 
requirements  as  domestic  laboratories. 

NVLAP  is  comprised  of  a  series  of 
Laboratory  Accreditation  Programs 
(LAPS)  which  are  established  on  the 
basis  of  requests  and  demonstrated 
need.  Each  LAP  includes  specific  test 
and/or  calibration  standards  and  related 
methods  and  protocols  assembled  to 
satisfy  the  unique  needs  for 
accreditation  in  a  field  of  testing,  field 
of  calibration,  product  or  ser\'ice. 

On  April  12.  1994.  NIST  published  a 
notice  in  the  Federal  Register  (59  FR 
17338)  requesting  comments  on  the 
proposed  termination  of  selected  fields 
of  testing  in  the  Computer /Electronics 
and  f*roduct  Testing  Laboratory- 


Accreditation  Programs  offered  by 
NVLAP.  The  fields  of  testing  proposed 
for  termination  were  High  Level 
Protocols,  DDN  X. 25/Blacker  Host, 
Plastics.  Seals  and  Sealants,  and  SoHd 
Fuel  Room  Heaters. 

Analysis  of  Comments  Received 

After  a  60  day  comment  period,  a  total 
of  12  responses  were  received;  10 
regarding  the  Seals  and  Sealants  field  of 
testing,  1  regarding  the  continuance  of 
the  DDN  X.25/Blacker  Host  field  of 
testing  and  1  regarding  the  termination 
of  the  Solid  Fuel  Room  Heaters  field  of 
testing.  Of  the  12  responses.  7  were  ft-om 
manufacturers  of  seals  and  sealants.  2 
from  government  agencies.  2  from  a 
testing  laboratory  and  1  ft-om  an 
industry  trade  association. 

Comment:  Two  letters  ft-om  one 
manufacturer  stated  that  sealant 
specifiers  and  manufacturers  of  quaUty 
sealants  rely  on  the  quahty  and 
accuracy  of  the  data  presented  from  an 
accredited  laboratory. 

Response:  NVLAP  agrees  with  the 
statements  in  these  letters. 

Comment:  A  manufacturer,  a 
government  agency,  and  a  testing 
laboratory  commented  that  the  seals  and 
sealants  industry  needs  NVLAP- 
accredited  laboratories  to  conduct 
independent  testing  of  products.  Two 
other  manufacturers  commented  that 
they  seek  independent  accredited 
laboratories  to  perform  testing  on  their 
product. 

Response:  NVLAP  agrees  that  a  need 
for  NVLAP  accreditation  exists. 

Comment:  Two  manufacturers  and  a 
trade  industry  commented  that  the 
Sealant  Waterproofing  &  Restoration 
Institute  (SWRI)  is  developing  a 
validation  program  which  requires 
NVLAP  accreditation  for  seals  and 
sealants  testing  laboratories.  However, 
the  validation  program  would  not  be 
realized  for  another  18-24  months. 

Response:  NVLAP  will  work  with  the 
(SWRI)  as  they  develop  their 
accreditation  program. 

Comment:  One  letter  from  a 
government  agency  requested  that 
NVLAP  temporarily  continue  the  DDN 
X.25/Blacker  Host  field  of  testing 
through  December  31, 1994,  because  it 
is  planning  to  consolidate  the 
requirements  of  this  program  with  those 
of  the  larger  NVLAP  program  of  GOSIP. 

Response:  Because  the  E)efense 
Information  Systems  Agency  (DISA) 
requires  all  laboratories  performing 
qualification  testing  for  equipment  on 
the  DISA  approved  DDN  X.25  Qualified 
Host  Interface  and  the  DDN  X.25/ 
Blacker  Host  Interface  list,  NVLAP  has 
agreed  to  maintain  this  field  and  the 


others  fields  of  testing  through 
December  31, 1994. 

Comment:  One  letter  from  a  testing 
laboratory  supported  our  proposal  for 
the  termination  of  the  Solid  Fuel  Room 
Heater  field  of  testing. 

Response:.  The  Solid  Fuel  Room 
Heater  field  of  testing  will  be  terminated 
as  proposed. 

No  responses  were  received  regarding 
the  High  Level  Protocols  or  Plastics 
fields  of  testing. 

Based  on  the  above  analysis  of  the 
comments  received,  the  Director  of 
NIST  has  decided  to:  (1)  terminate  the 
NVLAP  High  Level  Protocols,  DDN 
X.25/Blacker  Host,  and  Solid  Fuel  Room 
Heaters  fields  of  testing;  (2)  continue  the 
Seals  and  Sealants  field  of  testing,  and 
(3)  continue  the  Plastics  field  of  testing 
because  it  shares  the  same  laboratory 
population  as  the  Seals  and  Sealants 
field  and  because  products  tested  in 
both  fields  are  similar. 

Dated:  November  7,  1994. 
Samuel  kramer, 
Associate  Director. 
IFR  Doc.  94-27994  Filed  ll-ltK94:  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  procurement 
list. 

SUMMARY:  This  action  adds  to  the 
procurement  list  commodities  and  a 
service  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  December  14,  1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July  15 
and  22, 1994,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(59  FR  36168  and  37465)  of  proposed 
additions  to  the  procurement  list. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  service,  fair 
market  price,  and  impact  of  the 
additions  on  the  current  or  most  recent 


contractors,  the  Committee  has 
determined  that  the  commodities  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

^  1.  The  action  will  not  result  in  anv 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  ser\'ice  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
service. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
service  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  commodities  and  service  are 
hereby  added  to  the  procurement  list: 

Commodities 

Curtain,  Smoke 

4210-01-306-7826 

Pen,  Rubberized,  Retractable  with 
Refills 

7510-01-368-3500,  7510-01-368- 
3501, 7510-01-368-3502,  7510-01- 
381-7997, 7510-01-381-7998. 
7510-01-381-8014,  7520-01-368- 
7771,  7520-01-368-7772,  7520-01- 
368-7773,  7520-01-352-7309, 
7520-01-352-7310,  7520-01-352- 
7311 

Service 

Janitorial/Minor  Maintenance 

U.S.  Post  Office,  Courthouse  and 
Customs  House,  301  Simonton 
Street,  Key  West,  Florida 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.  R.  Alley,  Jr.. 
Depu  ty  Execu  live  Director. 
IFR  Doc.  94-28054  Filed  11-10-94;  8:45  ami 
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Procuremant  List  Addition 

AGENCY:  Committee  for  Purchase  From 
People  ^Vho  Are  Blind  or  Severely 
Disabled. 

ACTION:  Addition  to  the  Procurement 
List. 

summary:  This  action  adds  to  the 
Prorurcment  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
etii ploying  persons  who  are  blind  or 
have  other  severe  disabilities. 
E?  'ECTJVE  DATE:  December  14.  1994. 
AOJRESSES:  Committee  for  Purchase 
pi-om  People  Who  Are  BHnd  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1 7J3  Jefferson  Davis  Highway. 
A'-lington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
September  2,  1094.  the  Comniittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(.lO  F.R.  45666)  of  proposed  addition  to 
the  Procuiement  List.  Comments  were 
received  from  one  of  the  current 
contractors  for  the  litter  during  the 
development  phase  ot  the  proposal  to 
add  the  litter  :o  the  Procurement  List. 
This  contractor  indicated  that  addition 
of  the  litter  to  the  Procurument  List 
uould  have  catastrophic  consequt- ni.es 
for  the  company,  which  is  totally 
dependent  on  sales  to  the  Government, 
particularly  the  Defense  Personnel 
Support  Center  (DPSC).  which  buys  the 
litter  from  this  contractor.  According  to 
thu  contractor,  loss  of  the  ability  to 
supply  the  litter  to  the  Government, 
along  with  other  los:><^  due  to  reduced 
CKJvernmenI  purchasing,  will  re.sult  in 
significant  layoffs  of  th»  contractor's 
pi'isonne!  in  t  Irttxjr  surplus  area  and 
uiil  pluifl  tue company's  abilitv  to 
si;:*ive  in  ieopardy.  This  contractor  also 
noltxl  that  it  bad  made  a  sub:>lantial 
inveittaent  in  touting  and  fixtures  to 
n.ake  the  litter. 

Tho  olb^  currrnt  ccntrpct-^r  for  the 
litter  contacted  the  CoTnittee  after  the 
cnmmenl  period  for  the  proposal  to  add 
tlie  lift-r  to  "ho  Procurement  List  had  . 
rr.ded.  This  r  .ntractcr  provided  data  to 
support  its  claim  ofbeing  a  longtime 
supplier  of  lh«  litter.  1  he  contractor 
questioned  the  adequacy  of  notice  to  it 
of  the  Committee's  proposal  to  add  the 
litter  to  the  t'rocuremcnt  List,  and 
chalU'nged  the  propriety  of  the 
Committee's  determinations  on  tlie 
suitability  of  the  nonprofit  agency  to 
produce  the  litter  and  the  impact  of  the 
action  on  the  contractor.  The  contractor 
also  claimed  that  addition  of  the  litter 
would  have  an  adverse  impact  on 
national  security. 


The  second  contractor  also  indicated 
that  it  had  Government  sales  of  the  litter 
outside  of  DPSC,  which  the  Committee 
initially  believed  bought  all  the 
Government  requirement  for  this  litter 
for  distribution  to  other  agencies.  As  the 
Committee's  proposal  was  based  on  the 
DPSC  requirement  for  the  litter,  the 
Committee  has  decided  to  limit  its 
addition  of  this  litter  to  the  Procurement 
List  to  the  DPSC  requirement,  rather 
than  the  total  Government  requirement 
'  as  originally  proposed.  This  will  also 
limit  the  effect  of  the  Committee's 
action  on  the  two  contractors,  as  the 
Government  market  outside  DPSC  will 
remain  available  for  them  to  compete  to 
supply. 

In  order  to  gauge  the  likely  impact  on 
the  two  contractors  of  adding  the  DPSC 
requirement  for  the  litter  to  the 
Procurement  List  in  a  period  of 
declining  Covenunent  purchases,  the 
Committee  has  acquired  DPSC  data 
concerning  its  purchases  of  the  litter 
since  1988  (all  from  the  two 
commenting  contractors).  The 
Committee  has  determined  impact  on 
the  two  contractors  by  assigning  each  of 
them  a  portion  of  the  estimated 
requirement  for  the  litter  for  next  year 
in  proportion  to  the  average  percentage 
of  the  requirement  which  they  suppUed 
during  that  period,  and  by  applying  the 
portion  to  the  latest  sales  data  and 
pro;p{:tions  provided  by  each  contractor, 
in  one  case  through  a  financial  reporting 
service  to  which  the  Committee 
subscribes. 

Using  this  approach,  the  percentage  of 
each  contractor's  total  sales  which  it 
would  lose  is  not  high  enough  to 
constitute  severe  adverse  impact,  in  the 
Committee's  estimation.  Consequently, 
the  Committee  does  not  believe  its 
action  ivill  jeopardize  the  survival  of 
either  company.  As  to  the  possible 
displacement  of  workers  in  a  labor 
surplus  area,  the  addition  of  the  Htter  to 
the  Procurement  List  will  create  jobs  for 
blind  people,  whose  unemployment  rate 
far  exceeds  that  of  nondisabled  workers, 
even  in  labor  surplus  areas. 

Under  the  competitive  bidding 
system,  no  contractor  is  guaranteed  a 
contract  with  the  Government  to  supply 
an  item.  A  decision  to  make  an 
investment  in  tooling  and  fixtures  to 
produce  an  item  thus  requires  a 
business  to  assume  a  certain  amount  of 
risk.  In  this  case,  the  first  contractor  did 
not  get  the  previous  contract  for  the 
litter  and  has  not  indicated  that  it  will 
be  unable  to  use  its  tooling  and  fixtures 
to  produce  litters  commercially. 
Consequently,  the  Committee  does  not 
believe  that  addition  of  the  Covenunent 
requirement  for  the  litter  to  the 


Procurement  List  will  severely  impact 
the  contractor  in  this  regard. 

The  second  contractor's  challenge  to 
the  propriety  of  the  Committee's  notice 
is  that  the  Committee  did  not  give  it 
actual  notice  of  the  proposal  and  that 
the  notice  published  in  the  Federal 
Register  did  not  provide  sufficient 
detail  to  allow  the  contractor  to  evaluate 
the  suitability  of  the  litter  for  inclusion 
on  the  Procurement  List.  When  it  adds 
items  to  the  Procurement  List,  the 
Committee  is  required  to  use  a 
rulemaking  process  set  forth  in  5  U.S.C. 
553  which  includes  notice  of  its  intent 
in  the  Federal  Register,  which  in  turn  is 
considered  under  the  law  to  be  adequate 
notice  to  all  affected  parties.  The 
Committee  believes  that  its  notices 
contain  all  the  elements  which  the  law 
requires  for  a  notice  of  proposed 
rulemaking.  ' 

The  second  contractor  also  challenged 
the  adequacy  of  the  Committee's 
determinations  on  suitability  and 
impact  of  the  addition  to  the 
Procurement  List  on  the  contractor,  as 
the  contractor  had  not  provided 
information  on  these  two  points.  The 
Committee,  following  its  usual  practice, 
based  its  suitability  determination  on  an 
inspection  of  the  nonprofit  agency 
arranged  by  DPSC,  a  separate  inspection 
by  the  central  nonprofit  agency  which 
represents  the  nonprofit  agency  in  the 
Committee's  program,  and  the  nonprofit 
agency's  long  record  of  successful 
production  of  a  variety  of  items 
including  a  comparable  litter.  The  basis 
for  the  Committee's  determination  that 
addition  of  the  litter  to  the  Procurement 
List  will  not  have  a  severe  adverse 
impact  on  either  contractor  was 
described  earlier  in  this  notice.  The 
Committee  does  not  believe  that 
additional  information  from  the 
contractor  would  be  likely  to  alter  either 
determination,  and  the  delay  necessary 
for  the  information  to  be  provided 
would  frustrate  the  purpose  of  the 
Committee's  program,  to  create 
employment  for  blind  people,  as  DPSC 
needs  to  procure  litters  before  the 
information  can  be  provided.  The 
Committee's  regulations  provide  for  a 
reconsideration  of  its  decision  if 
information  can  be  provided  which 
would  significantly  affect  any  of  the 
factors  on  which  the  decision  was  made, 
so  the  contractor  will  still  be  able  to 
present  any  significant  information  it 
finds. 

The  second  contractor's  claim  that 
addition  of  the  litter  to  the  Procurement 
List  will  have  an  adverse  effect  on 
national  security  is  based  on  the  fact 
that  as  a  defense  contractor  the  second 
contractor  is  required  to  be  able  to 
provide  additional  quantities  of  the 


litter  in  the  event  of  a  national 
emergency.  The  nonprofit  agency  which 
will  produce  the  litter  is  also  required 
to  possess  this  capacity,  and  the  surveys 
which  were  done  on  it  took  this  factor 
into  account  As  the  contractor  will  still 
be  able  to  bid  on  the  non-DPSC  part  of 
the  Government  requirement,  it  is 
unlikely  that  it  will  give  up  its 
productive  capabilities  for  the  litter,  and 
thus  lose  its  capability  to  contribute  to 
the  defense  industrial  base  for  the  item, 
as  it  had  indicated  it  would  do  in 
re^Mnse  to  the  Committee's  original 
proposal  to  add  the  entire  Govemmenl 
requirement  for  the  litter  to  the 
Procurement  List 

A  ft  or  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity,  fair  market  price,  and 
.  impact  of  the  addition  on  the  current  or 
most  recent  contractors,  the  Committee 
has  determined  that  the  commodity 
Usted  below  Is  suitable  for  procurement 
by  the  Federal  Government  under  41 
U.S.C  46-48C  and  41  CFR  51-2.4. 1 
certify  that  the  following  action  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factora  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  ajiy 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  cvirrent 
contractors  for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Litter,  Folding 

6530-00-783-7205 

(Requirements  for  the  Defense  Personnel 
Support  Center  only) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options 
exercised  under  those  contracts. 
E.R.  Alley,  Jr^ 
Deputy  Executive  Director. 
(FR  Doc  94-28053  Filed  1 1-10-94;  8:45  ami 
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Procurement  List;  Proposed  Additions 
andOstetton 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled 

ACTION:  Proposed  Additions  to  and 

Deletion  from  Proctirement  List. 


SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  Liist 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  a  conunodity 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVEO  ON  OR 
BEFORE:  December  14, 1994. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Ehsabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C  47(a)  (2)  and  41  CFR  51-2-3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  conunodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46  -  48c)  in 
coimection  with  the  commodities 
prc^osed  for  addition  to  the 
Procurement  List. 

Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underiying  the  certification 


on  which  they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Test  Kit,  Oil  Condition 

6630-01-096-4792 

NPA:  Lancaster  County  Association  for 
the  Blind,  Lancaster.  Pennsylvania 
Drawers  and  Undershirt,  Chemical 
Protective 

8415-00-NSH-0091 

8415-00-NSH-O092 

8415-00-NSH-0093 

8415-00-NSH-0094 

8415-00-NSH-0095 

8415-00-NSH-0096 

8415-00-NSH-0097 

8415-00-NSH-0098 

8415-00-NSH-0099 

8415-00-NSH-OlOO 

8415-00-NSH-OlOl 

8415-00-NSH-0102 

8415-00-4<4SH-0103 

8415-00-NSH-0104 

8415-OO-NSH-O105 

8415-00-NSH-0106 

8415-00-NSH-0107 

8415-O0-NSH-0108 

(Requirements  for  the  U.S.  Marine 
Corps.  Quantico.  Virginia) 

NPA:  Peckham  Vocational  Industries. 
Inc.  Lansing.  Michigan 

Shirt  and  Trousers,  Chemical  Protective 

8415-00-NSH-0109 

8415-00-NSH-OllO 

8415-00-NSH-Olll 

8415-0O-NSH-01i:» 

8415-OO-NSH-0113 

8415-00-NSH-0114 

8415-00-NSH-0115 

8415-00-NSH-0116 

8415-00-NSH-O117 

8415-0O-NSH-O118 

8415-00-NSH-0119 

8415-00-NSH-0120 

8415-00-NSH-0121 

8415-00-NSH-0122 

8415-00-NSH-0123 

8415-00-NSH-0124 

8415-O0-NSH-0125 

8415-00-NSH-0126 

8415-00-NSH-0127 

8415-00-NSH-012a 

8415-00-NSH-0129 

8415-00-NSH-0130 

8415-O0-NSH-0131 

8415-00-NSH-0132 

8415-00-^SH-0133 

8415-0O-NSH-0134 

8415-00-NSH-0135 

8415-00-NSH-0136 

8415-O0-4S1SH-0137 

841 5-00-NSH-Ol  38 

8415-00-NSH-0139 

8415-00-NSH-0140 

8415-00-MSH-0141 
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8415-00-NSH-0142 
8415-00-NSH-0143 
8415-00-NSH-0144 
0415-OO-NSH-O145 
8415-00-NSH-0146 
8415-00-NSH-0147 
8415-00-NSH-0148 
8415-00-NSH-0149 
8415-0O-NSH-0150 
(Requirements  for  the  U.S.  Marine 

Corps.  Quantico.  Virginia) 
NPA:  Abilities  Unlimited.  Inc. 

Magnolia,  Arkansas;  Goodwill 

Industries  of  Atlanta.  Inc.  Atlanta. 

Georgia 

OelatioD 

The  following  commodity  has  been 
proposed  for  deletion  from  the 
Procurement  List: 

Mat.  Floor 

7220-00-205-3099 

E.R.  Alley,  fr.. 

Deputy  ExecuUvB  Director. 

IFR  Doc  94-28055  Filed  11-10-94:  845 am) 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  A  Cocoa  Exchange: 
Proposed  Amendments  Relating  to 
Locational  Price  Differentials  for  ttte 
Nonfat  Dry  Milk  Futures  Contract 

AGCNCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  Proposed  Contract 
Rule  Change. 

StMfMIAItY:  The  Coffee.  Sugar  ft  Cocoa 
Exchange  ("CSCE")  has  submitted 
proposed  amendments  to  its  nonfat  dry 
milk  futures  contract  that  will  eliminate 
all  existing  locational  price  differentials 
for  product  delivered  on  the  futures 
contract.  In  accordance  with  Section 
5a(a)(12)  of  the  Commodity  Exchange 
Act  and  acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140  96.  the  Acting  Director  of  the 
Division  of  Economic  Analysis 
("Division")  of  the  Commodity  Futures 
Trading  Commission  ("Commission") 
has  determined,  on  behalf  of  the 
Commission,  that  the  proposed 
amendments  are  of  major  economic 
MgniRcance.  On  behalf  of  the 
Commission,  the  Division  is  requesting 
comment  on  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  December  14. 1994. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NVV,  Washington,  D.C.  20581. 


Reference  should  be  made  to  the 
proposed  elimination  of  the  locational 
price  differentials  for  the  CSCE  nonfat 
dry  milk  futures  contract. 
FOR  FUfTTHER  INFORMATION  CONTACT: 
Frederick  V.  Linse,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  2033  K  Street  NVV. 
Washington.  DC.  20581.  telephone 
(202) 254-7303. 

SUPPLEMENTARY  INFORMATION:  The 
nonfat  dry  milk  (NDM)  futures  contract 
currently  provides  for  delivery  of 
product  from  processing  plants  located 
anywhere  in  the  continental  United 
States.  Under  the  contract's  existing 
terms,  the  continental  United  States  is 
divided  into  three  regions  for  purposes 
of  defining  delivery  locations:  the 
Western,  the  Central,  and  the  Eastern 
Regions.'  Delivery  at  any  location 
within  the  Western  Region  is  at  par. 
Delivery  at  any  location  within  the 
Central  and  Eastern  Regions  may  be 
made  at  a  premiums  of  3.5  and  5  cents 
per  pound,  respectively. 

The  proposed  amendments  will 
eliminate  all  of  the  contract's  existing 
locational  price  differentials,  with  the 
effect  that  delivery  may  be  made  at  any 
location  in  the  continental  United  States 
at  par.  The  CSCE  proposes  to  apply  the 

[)roposed  amendments  to  all  currently 
isted  contract  months  following  the  last 
contract  month  in  which  there  is  an 
open  position  on  the  date  that  the 
amendment  is  made  effective  and  to 
newly  listed  contract  months. 

The  CSCE  indicates  that  the  proposal 
to  eliminate  the  locational  price 
differentials  reflects  current  cash  market 
pricing  conditions.  The  Exchange 
obser\es  that  changes  in  the  pricing  of 
raw  milk  used  to  produce  NDM  under 
Federal  milk  marketing  orders  has 
encouraged  a  significant  increase  in  the 
production  of  NDM  in  the  Central  and 
Eastern  regions.  The  CSCE  indicates 
that,  consequently,  these  regions  no 
longer  have  their  traditional  deficits  of 
NDM  requiring  the  purchase  of  product 
from  the  Western  region  and  that,  as  a 
result,  the  contract's  existing  locational 
price  differentials  no  longer  reflect  cash 
market  conditions. 

The  Commission  is  requesting 
comments  specifically  in  regard  to  the 
extent  to  which  the  proposal  to  allow 
delivery  of  NDM  at  par  at  all  eligible 
delivery  locations  in  the  continental 
United  States  falls  within  the  commonly 
observed  or  expected  range  of  cash 


'  Under  the  contrsct'i  existing  termt.  the  Western 
Region  includes  all  kxuitiont  west  of  longitude  103 
aegraeeWest;  the  Central  Region  includes  all 
locMiom  east  or  longitude  103  degrees  West,  and 
««wt  of  longitude  82  dayeea  Waal:  and  the  Eastern 
Regioa  includes  all  localiona  aaat  of  longitude  82 
iWeat. 


market  price  differences  between  each 
potential  delivery  location  on  the 
futures  contract. 

Copies  of  the  proposed  amendments 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033  K 
Street  NW,  Washington,  D.C.  20581. 
Copies  of  the  amended  terms  and 
conditions  can  be  obtained  through  the 
Office  of  the  Secretariat  by  mail  at  the 
above  address  or  by  telephone  at  (202) 
254-6314. 

The  materials  submitted  by  the  CSCE 
in  support  of  the  proposed  amendments 
may  be  available  upon  request  pursuant 
to  the  Freedom  of  Information  Act  (5 
U.S.C.  552)  and  the  Commission's 
regulations  thereunder  (17  CFR  Part  145 
(1987)).  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOl. 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  the  Secretariat  at 
the  Commission's  headquarters  in 
accordance  with  CFR  145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views  or  argiunents  on  the 
proposed  amendments  should  send 
such  comments  to  Jean  A.  Webb. 
Secretary.  Commodity  Futures  Trading 
Commission,  2033  K  Street  NW, 
Washington,  DC.  20581  by  the  specified 
date. 

Issued  in  Washington.  D.C  on  November  4. 
1994. 

Blake  Imel. 

Acting  Director.  Division  of  Economic 
Analysis. 

(PR  Doc.  94-27982  Filed  11-10-94;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  tt>e  Secretary 

Defense  Intelligence  Agency,  Scientific 
Advisory  Board  Closed  Meeting 

AGENCY:  Department  of  Defense.  Defense 
Intelligence  Agency. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-^63.  as  amended  by  Section  5 
of  Pubhc  Law  94-409.  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Scientific  Advisory  Board  has  been 
scheduled  as  follows: 

DATES:  November  16-17.  1994  (8:30  to 
4:00). 

ADDRESS:  The  Defense  Intelligence 
Agency  (DL\C).  Boiling  AFB. 
Washington.  DC.  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
W.S.  Williamson.  Executive  Secretary, 
DIA  Scientific  Advisory  Board, 


Washington.  DC  20340-5100  (202)  373- 
4930. 

SUPPLEMENTARY  MIFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)a).  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  v«rill  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  November  8. 1994. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
C^ficer,  Department  of  Defense. 
IFR  Doc.  94-28001  Filed  11-10-94;  8:45  am) 
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Government-Owned  Invention; 
Availability  for  Licensing 

agency:  Department  of  the  Navy. 

ACTION:  Notice  of  Availability  of 
Invention  for  Licensing. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy. 

Request  for  copies  of  the  patent 
application  cited  should  be  directed  to 
the  Office  of  Naval  Research  (ONR 
OOCC).  Ballston  Tower  One.  800  North 
Quincy  Street.  Arlington.  Virginia 
22217-5660  and  must  include  the 
application  serial  number. 
FOR  FURTHER  INFORMATION  CONTACT.  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC), 
800  North  Quincy  Street,  Arlington. 
Virginia  22217-5660.  telephone  (703) 
696-4001. 

Patent  ApplicationK)97,802:  Color 
Changing  Pigments  for  Solar  Energy 
Controllable  Paints  and  Coatings;  filed 
27  July  1993. 

Dated:  November  7. 1994. 
L.R.  McNees. 

Federal  Hegisier  Liaison  Officer. 
(PR  Doc.  94-27970  Filed  11-10-94;  8:45  ami 
BILLING  CCOC  3S10-AE-M 


Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  Department  of  the  Navy. 
ACTION:  Notice  of  Availability  of 
Inventions  for  Licensing. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  made 


available  for  licensing  by  the 
Department  of  the  Navy. 

Copies  of  patents  dted  are  available 
from  the  Commissioner  of  Patents  and 
Trademariis.  Washington.  DC  20231.  for 
$3.00  each.  Requests  for  copies  of 
patents  must  include  the  patent  number. 
Copies  of  patent  applications  dted  are 
available  from  the  National  Technical 
biformation  Service  (NTIS).  Springfield, 
Virginia  22161  for  $6.95  each  ($10.95 
outside  North  American  Continent). 
Requests  for  copies  of  patent 
applications  must  include  the  patent 
application  serial  number.  Claims  are 
deleted  from  the  copies  of  patent 
applications  sold  to  avoid  premature 
disclosure. 

FOR  FURTHER  INFORMATION  CONTACT. 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (Code  OOCC), 
Arlington,  Virginia  22217-5660, 
telephone  (703)  696-4001. 
Patent  5,272.932:  TORSION-\L  DEVICE 
FOR  REMOTE  CONTROL 
STEERING  SYSTEM;  filed  28  May 
1992;  patented  28  December  1993. 
Patent  5,283,586:  METHOD  OF 
PHASED  MAGNITUDE 
CORRELATION  USING  BLNARY 
SEQUENCES;  filed  26  February 
1992;  patented  1  February  1994. 
Patent  5.291.784:  FLUID  DYNIAMIC 
LINEAR  ACCELEROMETER;  filed 
17  May  1993;  patented  8  March 
1994. 
Patent  5,299,922:  POSITIVE 

DISPLACEMENT  ROTARY  PUMP; 
filed  1  December  1992;  patented  5 
April  1994. 
Patent  5,301,127:  HIGH  SPEED 
METHOD  FOR  PREDICTING 
RADIO- WAVE  PROPAGA-nON; 
filed  12  February  1992;  patented  5 
April  1994. 
Patent  5,303.882:  CORNER  VORTEX 
SUPPRESSOR;  filed  22  February 
1993;  patented  19  April  1994. 
Patent  5,306,893:  WELD  ACOUSTIC 
MONITOR;  filed  31  July  1992; 
patented  26  April  1994. 
Patent  5,307,475:  SLAVE  CONTROLLER 
UTILIZING  EIGHT  LEAST/MOST 
SIGNIFICANT  BITS  FOR 
ACCESSING  SIXTEEN  BIT  DATA 
WORDS;  filed  29  June  1992; 
patented  26  April  1994. 
Patent  5,307.487:  METHOD  OF 

DATABASE  SYNCHRONIZATION 
WITH  CONSISTENCY 
DETERMINED  BY  ENTRY  AND 
EXIT  COUNTERS  USED  ON  BOTH 
UPDATE  AND  RETRIEVAL;  filed  3 
October  1991;  patented  26  April 
1994. 
Patent  5,307.505:  RAPID 

REPROGRAMMING  TERMINAL; 
filed  5  May  1992;  patented  26  April 
1994. 


Patent  5,307.688:  METHOD  AND 

FLOWMETER  FOR  UNSTEADY 

FLUID  FLOW  STUDY;  filed  19 

December  1990;  patented  3  May 

1994. 
Patent  5.308,270:  ICE  PENETRATING 

BUOY;  filed  15  April  1993; 

patented  3  May  1994. 
Patent  5308,675:  FLEXIBLE  HIGH 

DAMPING  STRUCTURE;  filed  15 

September  1992;  patented  3  May 

1994. 
Patent  5.308.800:  APPARATUS  AND 

METHOD  FOR  FORMING 

TEXTURED  BULK  HIGH 

TEMPERATURE 

SUPERCONDUCTING 

MATERIALS;  filed  23  March  1992; 

patented  3  May  1994. 
Patent  5.308,903:  POLYURETHANE 

SELF-PRIMING  TOPCOATS;  filed 

14  May  1993;  patented  3  May  1994. 
Patent  5,309.140:  FEEDBACK  SYSTE.M 

FOR  REMOTELY  OPERATED 
VEHICLES;  filed  26  November 
1991;  patented  3  May  1994. 

Patent  5,309,647:  FIBER  OPTIC  CABLE 
FOOTAGE  INDICATOR;  filed  21 
December  1992;  patented  10  May 
1994. 

Patent  5.310,470:  CORROSIVTTY 

SENSOR;  filed  10  September  1992; 
patented  10  May  1994. 

Patent  5,311.055:  TRENCHED  BIPtXAR 
TRANSISTOR  STRUCTURES;  filed 
22  November  1991;  patented  10 
May  1994. 

Patent  5.311.126:  MAGNETIC  FIELD 
STRENGTH  THRESHOLD 
INDICATOR  FOR  USE  IN  A 
MAGNETIC  PARTICLE 
INSPECTION  DEVICE;  filed  1 1 
September  1992;  patented  10  May 
1994. 

Patent  5,311,180:  DIGITAL  CIRCUIT 
FOR  THE  INTRODUCTION  AND 
LATER  REMOVAL  OF  DITHER 
FROM  AN  ANALOG  SIGNAL:  filed 

15  January  1993;  patented  10  May 
1994. 

Patent  5.311.764:  REBOUND  HAMMER; 
filed  19  July  1993;  patented  17  May 
1994. 

Patent  5,312.322:  THREE  POINT 

EXTENSION  SPLINT  TO  TREAT 
FLEXION  CONTRACTURES 
ABOUT  LIMB  SYNOVL\L  HINGE 
JOINTS;  filed  2  November  1992; 
patented  17  May  1994. 

Patent  5.313,513:  ANNULAR 

COMPUTED  TOMOGRAPHY:  filed 
11  May  1993;  patented  17  May 
1994. 

Patent  5.314.130:  COMBINATION 
CAPSTAN  AND  STOWAGE  REEL 
ASSEMBLY  FOR  ARRAYS  TOWED 
BY  SUBMARINES;  filed  11  July 
1993;  patented  24  May  1994. 
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Patent  5.315.158:  INTEGRATED  ROLL 
CONTROL  AND  POWER  SUPPLY 
SYSTEM  AND  METHOD;  filed  17 
May  1993:  patented  24  May  1994. 

Patent  5.315.304:  DIGITAL 

MONOPULSE;  filed  2  July  1993; 
patented  24  May  1994. 

Patent  5.316.393:  DUPLEX  ROLLING 
ELEMENT  BEARING  MOUNTING 
FOR  ENSURING  PRELOAD 
CONTROL;  filed  30  September 
1992;  patented  31  May  1994 

Patent  5.316.600:  ENERGETIC  BINDER 
EXPLOSIVE:  filed  18  September 
1992;  patented  31  May  1994. 

Patent  5.317.542:  SHIPS  ATTITUDE 
DATA  CONVERTER;  filed  21  July 
1993;  patented  31  May  1994. 

Patent  5.317.929:  FIBER  OPTIC 
FLEXURAL  DISK 
ACCELEROMETER;  filed  7 
February  1991;  patented  7  June 
1994. 

Patent  5.318.389:  TOWED  ARRAY 
HOSE  TERMINATION 
PREPARATION  TOOL 
APPARATUS;  filed  6  May  1993; 
patented  7  June  1994. 

Patent  5.319.249:  POWER 
CONVERSION  SYSTEM 
MODIFICATION  TO  PERMIT  USE 
OF  DC  POWER  SOURCE;  filed  7 
August  1992;  patented  7  June  1994. 

Patent  5.319.556:  ADAPTIVE 
TRAJECTORY  SELECTION 
APPARATUS  AND  METHOD;  filed 
11  December  1992;  patented  7  June 
1994. 

Patent  5.319.608:  METHOD  AND 

SYSTEM  FOR  IDENTIFYING  THE 
ONSET  OF  A  TURBULENT 
BOUNDARY  LAYER  INDUCED  BY 
A  BODY  MOVING  THROUGH  A 
FLUID  MEDIUM;  filed  2  September 
1993:  patented  7  June  1994. 

Patent  5.319.726:  MULTI-LINE 

PASSIVE  FIBER  OPTIC  SLIPPING; 
filed  30  September  1993;  patented  7 
June  1994. 

Patent  5.319.767:  SLAVE  CONTROLLER 
FOR  EFFECTING  A  BLOCK 
TR.\NSFER  OF  SIXTEEN  BIT 
WORDS  BETWEEN  A  MEMORY 
AND  A  DATA  TRANSFER  BUS; 
filed  26  August  1992;  patented  7 
June  1994. 

Patent  5.320.304:  INTEGRATED 
AERODYNAMIC  FIN  AND 
STOWABLE  TVC  VANE  SYSTEM: 
filed  3  March  1991;  patented  14 
June  1994. 

Patent  5.320.482:  METHOD  AND 
APPARATUS  FOR  REDUQNG 
AXL\L  THRUST  IN  CENTRIFUGAL 
PUMPS;  filed  21  September  1992; 
patented  14  June  1994. 

Patent  5.320.692:  SOLID  FUEL  RAMJET 
COMPOSITION;  filed  25  November 
1981;  patented  14  June  1994. 


Patent  5.320.870:  FIRE  PROTECTIVE 
COATING  AND  METHOD  FOP 
APPLYING  SAME  TO  A 
STRUCTURE:  filed  28  August  1991; 
patented  14  June  1994. 
Patent  5.321.004:  METHOD  FOR 
FORMING  JOSEPHSON  BREAK 
JUNCTION;  filed  17  September 
1992:  patented  14  June  1994. 
Patent  5.321.165:  SYNTHETIC 

METHOD  FOR  ETHYNYLATION 
OF  AROMATIC  COMPOUNDS; 
filed  14  June  1993;  patented  14  June 
1994. 
Patent  5,321,503:  CLOSED  LOOP. 
DEPOLARIZED 

INTERFEROMETRIC  FIBER  OPTIC 
(IFOG)  GYROSCOPE  WITH  SELF- 
ADJUSTING  SERRODYNE  PHASE 
NULLING:  filed  4  June  1990; 
patented  14  June  1994. 
Patent  5.322.003:  MODULAR 

HYDRAULIC  CONTROL  SYSTEM; 
filed  30  September  1992;  patented 
21  June  1994. 
Patent  5,322.988:  LASER  TEXTURING; 
filed  27  July  1992;  patented  21  June 
1994. 
Patent  5,322.997:  OPTIC  FIBER 
PAYOUT  TEST  APPARATUS 
HAVING  A  PROJECTILE  TRACK 
SYSTEM  WITH  DUAL  RAILS;  filed 
6  July  1993;  patented  21  June  1994. 
Patent  5.323.013:  METHOD  OF  RAPID 
SAMPLE  HANDLING  FOR  LASER 
PROCESSING;  filed  31  March  1992; 
patented  21  June  1994. 
Patent  5,323.849:  CORROSION 

RESISTANT  SHELL  AND  TUBE 
HEAT  EXCHANGER  AND  A 
METHOD  OF  REPAIRING  THE 
SAME;  filed  21  April  1993; 
patented  28  June  1994. 
Patent  5.325,395:  5-VOLT  LOW  LEVEL 
SERIAL  TRANSCEIVER;  filed  31 
March  1992;  patented  28  June  1994. 
Patent  5,325,862:  METHOD  AND/OR 
SYSTEM  FOR  PERSONAL 
IDENTIFICATION  AND 
IMPAIRMENT  ASSESSMENT 
FROM  BRAIN  ACnVITY 
PATTERNS;  filed  26  March  1993; 
patented  5  July  1994. 
Patent  5.326,992:  SILICON  CARBIDE 
AND  SICALN  HETEROJUNCTION 
BIPOLAR  TRANSISTOR 
STRUCTURES;  filed  29  July  1992; 
patented  5  July  1994. 
Patent  5,327,359:  METHOD  AND 
SYSTEM  FOR  INFERRING  THE 
RADIO  REFRACTIVE  INDEX 
STRUCTURE  OF  THE 
ATMOSPHERE  FROM  RADIO 
MEASUREMENTS;  filed  24 
September  1994;  patented  5  July 
1994. 
Patent  5,329,097:  COMPACT 

SUBSTRATE  HEATER  FOR  USE  IN 
AN  OXIDIZING  ATMOSPHERE; 


filed  19  May  1993;  patented  12  July 
1994. 
Patent  Application  07/777.773: 

JOSEPHSON  BREAK  JUNCTION 
AND  METHOD  OF  MAKING 
SAME;  filed  10  October  1991. 
Patent  Application  07/800,902: 
VIBRATION-DAMPING 
STRUCTURAL  COMPONENT;  filed 
26  November  1993. 
Patent  Application  07/921,863: 

PASSIVE  RANGE  MEASUREMENT 
SYSTEM;  filed  27  July  1992. 
Patent  08/025,535:  IMPROVED 
VIBRATION-DAMPING 
STRUCTURAL  COMPONENT;  filed 
3  March  1993. 
Patent  Application  08/062,864: 

POLYURETHANE  SELF-PRIMING 
TOPCOATS;  filed  14  May  1993. 
Patent  Application  08/067,763: 

IMPROVED  UFT  ENHANCEMENT 
DEVICE;  filed  26  May  1993. 
Patent  Application  08/079,518: 

RECOVERY  AND  DEPLOYMENT 
DEVICE;  filed  21  June  1993. 
Patent  Application  08/082,068: 
METHOD  OF  MAKING  AN 
OFFSET  CORRUGATED 
SANDWICH  CONSTRUCTION; 
filed  23  June  1993. 
Patent  Application  08/087,237: 

CORROSIVTTY  SENSOR;  filed  30 
June  1993. 
Patent  Application  08/126,869: 
TRIVALENT  CHRONIUM 
CONVERSION  COATINGS  FOR 
ALUMINUM:  filed  27  September 
1993. 
Patent  Application  08/130,940:  SMALL 
ANTENNAS  FOR 
COMMUNICATION  OVER  SEA 
ICE;  filed  4  October  1993. 
Patent  Application  08/130,941: 

PASSIVE  SURFACE  DEPLOYED 
VARIABLE  INDUCTANCE  WIRE 
ANTENNA:  filed  4  October  1993. 
Patent  Application  08/134,449: 
HYDRAULIC  CYLINDER 
ASSEMBLY  FOR  USE  IN 
VARL\BLE  EXTERNAL  PRESSURE 
ENVIRONMENTS;  file  12  October 
1993. 
Patent  Application  08/159,169:  FIBER 
GRATING-BASED  DETECTION 
SYSTEM  FOR  WAVELENGTH 
ENCODED  FIBER  SENSORS;  filed 
30  November  1993. 
Patent  Application  08/174,925: 
UNDERWATER  DELIVERY 
SYSTEM;  filed  29  December  1993. 
Patent  Application  08/187,330: 

ACOUSTICALLY  QUIET,  PASSIVE 
LOAD  FOR  TESTING  LOW-SPEED 
MOTORS;  filed  26  January  1994. 
Patent  Application  08/193,688: 

TRANSDUCERS  WITH  IMPROVED 
SIGNAL  TRANSFER  FIELD  OF  THE 
INVENTION:  filed  25  January  1994. 


Patent  Application  08/193,690: 
ELECTRON  TUNNELING 
MAGNETIC  FIELD  SENSOR;  filed  7 
February  1994. 

Patent  Application  08/194,600:  MULTI- 
PORT  TESTER  INTERFACE;  filed 
10  February  1994. 

Patent  Application  08/199,868: 
OPTICAL  FIBER  PRESSURE 
SENSOR  FOR  LIQUID  LEVEL 
MONITORING;  filed  22  February 
1994. 

Patent  Application  08/200,032:  FIBER 
OPTIC  PRESSURE  SENSING 
ARRAY;  filed  22  February  1994. 

Patent  Application  08/202,628: 

MANDREL  BASED  EMBEDDED 
PLANAR  FIBER-OPTIC 
INTERFEROMETRIC  ACOUSTIC 
SENSOR;  filed  28  February  1994. 

Patent  Application  08/207,311: 

CIRCUIT  MEANS  FOR  PROVIDING 
COMPATIBIUTY  BETWEEN  TWO 
SEPARATE  DIGITAL  DATA 
INTERFACES;  filed  4  March  1994. 

Patent  Application  08/207,445: 

POLYURETHANE  SELF-PRIMING 
TOPCOATS;  filed  7  March  1994. 

Patent  Application  08/209,345: 

THORL^TED-TUNGSTEN.  SPLIT- 
RING,  HOLLOW-CATHODE 
ELECTRODE  FOR  DISCHARGE 
"    DEVICES;  filed  14  March  1994. 

Patent  Apphcation  08/215,800: 
AUTONOMOUS  ROVING 
UNDERWATER  VEHICLE;  filed  18 
March  1994. 

Patent  Application  08/215,879:  PRE- 
AMPLIFIER WITH  MULTI-STAGE 
FEEDBACK;  filed  25  March  1994. 

Patent  Application  08/217,908: 

ADVANCED  DEGAUSSING  COIL 
SYSTEM;  filed  25  March  1994. 

Patent  Application  08/219,552:  SCSI 
CONTROLLER  WITH  TARGET 
STATUS  RETRIEVAL;  filed  29 
March  1994. 

Patent  Application  08/219,553:  NON- 
INTRUSIVE  SCSI  STATUS 
SENSING  SYSTEM;  filed  29  March 
1994. 

Patent  Application  08/219,554: 

METHOD  OF  RETRIEVING  AND 
STORING  COMPUTER 
PERIPHERAL  DATA;  filed  29 
March  1994. 

Patent  Apphcation  08/219,555: 

METHOD  OF  SENSING  TARGET 
STATUS  IN  A  LOCAL  AREA 
NETWORK;  filed  29  March  1994. 

Patent  Application  08/219.556: 

NETWORK  HLE  SERVER  WITH 
AUTOMATIC  SENSING  MEANS; 
filed  29  March  1994. 

Patent  Apphcation  08/219,557: 

METHOD  OF  NON-INTRUSIVELY 
SENSING  STATUS  IN  A 
COMPUTER  PERIPHERAL;  filed  29 
March  1994. 


Patent  Apphcation  08/226,517: 
OCCUPANT  REACH  AND 
MOBILITY  APPARATUS;  filed  12 
April  1994. 

Dated:  November  7, 1994. 
L.R.  McNees. 

Federal  Register  Liaison  Officer. 
IFR  Doc.  94-27971  Filed  11-10-94;  8:45  ami 
BILUN6  COOE  3«10-AE-M 

Department  of  the  Navy 

Intent  To  Grant  Partially  Exclusive 
Patent  License;  Compatible 
Components  Corporation 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Compatible  Components  Corporation, 
a  revocable,  nonassignable,  partially 
exclusive  license  in  the  United  States  to 
practice  the  Goverrunent-owned 
inventions  described  in  U.S.  Patent  No. 
4,957,242,  "Fluid  Mixing  Device  Having 
a  Conical  Inlet  and  a  Noncircular 
Outlet,"  issued  September  18, 1990. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One,  Arlington, 
Virginia  22217-5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.J.  Erickson,  Staff  Patent  Attorney, 
Office  of  Naval  Research  (ONR  OOCC), 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660, 
telephone  (703)  696-4001. 

Dated:  November  7, 1994. 
L.R.  McNees, 

Federal  Register  Liaison  Officer. 
IFR  Doc.  94-27972  Filed  11-10-94;  8:45  ami 
aiLUNG  CODE  381»-AE-M 


Intent  To  Grant  Partially  Exclusive 
Patent  License;  Diamond 
Microelectronics  Corporation 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Diamond  Microelectronics 
Corporation,  a  revocable,  nonassignable, 
partially  exclusive  license  in  the  United 
States  to  practice  the  Government- 
owned  inventions  described  in  U.S. 
Patent  No.  5,269,890,  "Electrochemical 
Process  and  Product  Therefix)m,"  issued 
December  14, 1993;  and  U.S.  Patent 
Applications  Serial  Nos.  8/266,758, 
"Growing  and  Releasing  Diamonds," 
filed  June  28, 1994  and  08/266.770. 
"Polishing  Diamond  Surface,"  filed  June 
28,  1994. 


Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  datp 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
OOCC).  Ballston  Tower  One,  Arlington. 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Navy  Research  (ONR  OOCC)^ 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-40001. 

Dated:  November  7. 1994. 
L.R.  McNees. 

Federal  Register  Liaison  Officer. 
[FR  Doc.  94-27973  Filed  11-10-94;  8:45  ami 

BILUNG  COOE  3810-AE-M 


Department  of  the  Navy 

Intent  To  Grant  Partially  Exclusive 
Patent  License;  Serotech,  Inc. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Serotech,  Inc..  a  revocable, 
nonassignable,  partially  exclusive 
license  in  the  United  States  to  practice 
the  Government-owned  inventions 
described  in  U.S.  Patent  No.  5.276,695, 
"Multifrequency.  Rapidly  Sequenced  or 
Simultaneous  Tunable  Laser",  issued 
January  4, 1994. 

Anyone  wishing  to  object  to  the  grant 
of  this  license  has  60  days  from  the  date 
of  this  notice  to  file  written  objections 
along  with  supporting  evidence,  if  any. 
Written  objections  are  to  be  filed  with 
the  Office  of  Naval  Research  (ONR 
OOCC),  Ballston  Tower  One,  ArHngton. 
Virginia  22217-5660. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  R.J.  Erickson,  Staff  Patent  Attorney. 
Office  of  Naval  Research  (ONR  OOCC). 
Ballston  Tower  One,  800  North  Quincy 
Street,  Arlington.  Virginia  22217-5660. 
telephone  (703)  696-4001. 

Dated:  November  7, 1994. 
L.R.  McNees, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  94-27974  Filed  11-10-94:  8:45  am) 
BILLING  COOE  3810-AE-M 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Financial  Assistance;  Hearing 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance. 

Education. 

ACTION:  Notice  of  Upcoming  Hearing. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 


UMI 
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forthcoming  hearing  sponsored  by  the 
Advisory  Committee  on  Student 
Financial  Assistance.  This  notice  also 
descrit>es  the  functions  of  the 
Committe«.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  Thii 
document  is  intended  to  notify  the 
general  public. 

DATE  AND  TME:  Wednesday.  November 
30. 1994.  beginning  at  8:30  a.m.  and 
i-'nding  at  5  p.m. 

AOOflfSS:  The  University  of  California. 
Irvine.  Monarch  Bay  A  Room.  Campus 
Drive,  in  Irvine.  California  92717-2825. 
FOft  FURTHER  INFORMATION  CONTACT: 
Or.  Brian  K.  Fitzgerald,  Staff  Director, 
.Advisory  Committee  on  Student 
Financial  Assistance,  room  4600.  ROB- 
3.  7th  &  D  Streets  SW..  Washington,  DC 
20202-7582 (202) 708-7439. 
SUPP(.EMENTARV  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  anivndcd  by 
Public  Law  100-50  (20  U.S.C.  1098).' 
The  Advisory  Committee  is  established 
to  provide  advice  and  counsel  to  the 
Congress  and  the  Secretary  of  Education 
on  student  financial  aid  matters, 
including  providing  technical  experti.se 
with  regard  to  systems  of  need  analysis 
and  application  forms,  making 
recommendations  that  will  msult  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students,  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program  and  an  in-depth 
study  of  student  loan  simplification.  As 
a  result  of  passage  of  the  Omnibus 
Budget  Reconciliation  Act  (OBRA)  of 

1993,  Congress  assigned  the  Advisory 
-Committee  the  major  task  of  evaluating 

th«  Federal  Direct  Student  Loan 
Program  (FDSLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP).  The  Committee  will  report  to 
the  Secretary  and  Congress  on  not  less 
than  an  annual  basis  on  the  operation  of 
>)oth  programs  and  submit  a  final  report 
on  the  feasibility  of  proceeding  to  full 
federal  direct  lending  bv  Januar>'  1. 
1097 

The  Advisory  Committee  will  meet  in 
Irvine.  California,  on  November  30, 

1994.  from  8:30  a.m.  to  5  p.m. 
The  proposed  agenda  includes 

discussion  sessions  on  the  evaluation  of 
the  Federal  Director  Student  Loan 
Program  (FDSLP).  Also,  in  carrying  out 
its  lefjislative  charges,  the  Advisory 
Committee  will  conduct  site  visits. 
Those  who  cannot  attend  the  hearing 
are  invited  to  submit  written  testimony 
for  the  record.  Written  testimony  should 
\m  mailed  to  the  Advisory  Committee 


office.  Space  is  limited  and  you  are 
encouraged  to  register  early  if  you  plan 
to  attend.  To  register,  please  contact  the 
Advisory  Committee  staff  office  at  (202) 
708-7439. 

The  registration  deadline  is  Monday, 
November  21,  1994. 

The  intent  of  the  lr\'ine,  California 
hearing  is  to  involve  as  witnesses  many 
of  the  financial  aid  administrators, 
students,  and  members  of  the  higher 
education  community  participating  in 
direct  lending  from  that  region.  In 
addition,  congressional  staff  are  being 
invited  to  share  their  views  on  the  loan 
programs.  Records  are  kept  of  all 
Committee  proceedings,  and  are 
available  for  public  inspection  at  the 
Office  of  the  Advisor)'  Committee  on 
Student  Financial  Assistance,  room 
4600.  7th  and  D  Streets  SW., 
Washington.  DC  from  the  hours  of  9 
a.m.  to  5:30  p  ni.,  weekdays,  except 
Federal  holidays. 

Dated:  November  4, 1994. 

Dr.  Brian  K.  FHigwakl, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
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BILLIMO  COOC  4000-*1-M 

CFOA  No:  84.200 

Graduate  Assistance  in  Areas  on 
National  Need 

agency:  Department  of  Education. 

ACTION:  Notice  of  Technical  Assistance 
Workshops. 

SUMMARY:  The  Department  of  Education 
will  conduct  technical  assistance 
workshops  to  assist  prospective 
applicants  in  developing  applications 
for  the  Graduate  Assistance  in  Areas  of 
National  Need  Program  for  fiscal  year 
1995.  Reservations  are  not  required  for 
attendance  at  these  workshops,  which 
will  be  conducted  from  10:00  a.m. -3:00 
p.m  at  each  site.  The  workshops  dates 
and  locations  are  as  follows: 

November  14,  1994 
Location:  U.S.  Deparlruent  of 

Transportation.  Room  2230.  400  7th 

Street,  S.VV.  (Use  southeast  entrance). 

Washington,  DC. 
Contact:  larrel  Cummings.  Division  of 

Higher  Education  Incentive,  Programs. 

Telephone:  (202)  260-3311.  Fax:  (202) 

260-761 S,  Internet: 

larret cummings®ed.gov 

.\ovember  16.  1994 
Location:  Northwestern  L'niversity.  Louis 

South  (Norris  University  Center), 

Evanston.  IL. 
Host:  [)r.  Leila  S.  Edwards.  Telephone: 

(708)  491-7264.  Fax:  (708)  491-5070. 

Internet:  penny^^- 

orsp.crown.nwu.edu. 


The  workshops  are  hee  to  the  public. 
Those  persons  attending  the  workshop 
at  Northwestern  University  and 
requiring  overnight  accommodations  on 
NovembJer  15,  1994  should  contact  the 
Omni  Orrington  Hotel,  1710  Orrington 
Avenue.  Evanston.  Illinois,  and  make 
iheir  reservations  as  soon  as  possible  to 
obtain  the  discount  room  rate,  if  it  is 
still  available.  The  caller  should 
mention  either  the  GAANN  Workshop 
or  the  Northwestern  University 
Graduate  School.  The  hotel  may  be 
reached  at  (708)  866-8700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  John  E.  Bonas,  U.S.  Department  of 
Education,  400  Independence  Avenue. 
S.W.,  Portals  Building,  Suite  C-80, 
Washington,  DC  20202-5329. 
Telephone:  (202)  260-3265;  Fax:  (202) 
260-7615;  Internet:  John— 
bonas@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  th(»  deaf 
(TDD)  may  call  the  Federal  Infor:iidtion 
Relay  Service  (FIRS)  at  l-800-«7  7-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Program  Authority:  20  U.S.C.  11341- 
1134q-l. 

Dated:  November  9, 1994. 
David  A.  Longanecker. 
Assistant  Secretary  for  Postsecondary 
Education. 

jFR  Doc  94-28227  Filed  11-10-94;  9:09  ami 
BILUNG  COOC  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Record  of  Decision;  PInon  Pine  Power 
Project;  Tracy  Station,  Nevada 

AGENCY:  Department  of  Energy. 
ACTION:  Record  of  Decision;  Pinon  Pine 
Power  Project  of  the  Clean  Coal 
Technology  Demonstration  Program  at 
Tracy  Power  Station.  Reno,  Nevada. 

SUMMARY:  The  Department  of  Energy 
(Department)  has  decided  to  provide 
approximately  $135  miUion  in  cost- 
shared  Federal  funding  as  part  of  the 
Clean  Coal  Technology  [Demonstration 
Program  for  the  design,  construction, 
and  operation  of  the  Piiion  Pine  Power 
Project.  It  would  demonstrate  integrated 
gasification  combined-cycle  technology 
with  hot  gas  clean-up  at  the  Sierra 
Pacific  Power  Company's  (Sierra 
Pacific)  Tracy  Power  Station  near  Reno, 
Nevada.  A  Mitigation  Action  Plan  will 
be  prepared  before  initiation  of  any 
actions  for  which  mitigation  measures 
have  been  committed.  With  the 
exception  of  the  dry  cooling  option,  all 
practicable  means  of  avoiding  or 
minimizing  environmental  harm  from 
the  preferred  alternative  have  been 
adopted. 
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The  Department  prepared  an 
Environmental  Impact  Statement  (DOE/ 
EIS-0215)  to  assess  the  environmental 
impacts  associated  with  the  Piiion  Pine 
Power  Project,  a  104  megawatt  gross 
generation  demonstration  project  at  the 
Tracy  Power  Station.  17  miles  east  of 
Reno,  Nevada.  The  Department's 
participation  in  this  project  is  to  provide 
cost-shared  financial  assistance  under 
its  Clean  Coal  Technology 
Demonstration  Program  to  Sierra  Pacific 
for  the  development  of  an  air-blown, 
fluidized  bed.  integrated  gasification 
combined-cycle  demonstration  facility. 
Specifically,  the  Piiion  Pine  Power 
Project  will  receive  cost-shared  (50 
percent)  financial  assistance  in  the 
amount  of  $135  million  under  the  terms 
of  the  Clean  Coal  Technology 
Demonstration  Proeram. 

The  Department  nas  considered  the 
proposal  to  provide  cost-shared 
financial  assistance  for  the  design, 
construction,  and  operation  of  this 
integrated  gasification  combined-cycle 
demonstration  project  to  be  a  major 
Federal  action  subject  to  the  provisions 
of  the  National  Environmental  Policy 
Act  and  corresponding  Department 
regulations  (10  CFR  Part  1021)  and  has 
determined  that  the  appropriate  level  of 
National  Environmental  Policy  Act 
review  was  an  Environmental  Impact 
Statement. 

Following  careful  evaluation  of  the 
potential  environmental  impacts, 
consideration  of  Clean  Coal  Technology 
Demonstration  Program  goals  and 
objectives,  review  and  analysis  of  public 
comments,  and  consultation  with 
Federal  and  state  agencies  and  Indian 
tribal  representatives,  the  Department 
issued  the  Final  Environmental  Impact 
Statement  for  the  Piiion  Pine  Power 
Project.  A  Notice  of  Availability  for  the 
Final  Environmental  Impact  Statement 
for  the  Piiion  Pine  Power  Project  was 
published  in  the  Federal  Register  (59 
FR  49926)  on  September  30. 1994. 

The  Department  has  determined  that 
the  congressionally-mandated  goals  and 
objectives  of  demonstrating  clean  coal 
technologies  would  be  achieved  through 
the  construction  and  operation  of  this 
project,  which  will  demonstrate  the 
integrated  performance  of  coal 
gasification  and  combined-cycle 
technologies.  The  Piiion  Pine  Power 
Project,  successfully  demonstrated,  will 
provide  a  promising  technology  ready 
for  commercialization  in  the  1990s.  The 
project  is  expected  to  generate  sufficient 
data  from  design,  construction,  and 
operation  to  allow  private  industry  to 
further  assess  the  potential  for 
commercial  application  of  this 
technology  to  new  or  existing  generating 
facilities.  No  unacceptable  adverse 


impacts  are  expected  from  the 
construction  or  operation  of  the  Pinon 
Pine  Power  Project. 

Comments  Received:  The  Department 
received  three  comments  on  the  Final 
Environmental  Impact  Statement.  One 
commenter  expressed  support  for  the 
project  but  noted  concerns  regarding  the 
handling  of  coal  with  a  high  sulfur 
content,  the  loss  of  the  safety  factor 
provided  by  the  two  silo  system  of  coal 
storage,  water  sources  and  usages,  air 
emissions,  and  the  revised  mitigation 
section.  The  Department  believes  that 
these  issues  were  adequately  addressed 
in  the  Final  Environmental  Impact 
Statement. 

The  Nevada  Department  of 
Transportation  recommended  that 
Sierra  Pacific  provide  active  fog  warning 
signs  as  a  mitigation  measure  because  of 
the  potential  for  increased  fog 
occurrences.  In  addition,  they  requested 
that  Sierra  Pacific  install  a  fog  and  ice 
detection  system.  The  Department  of 
Energy  agrees  with  these 
recommendations  and  has  incorporated 
the  suggested  mitigation  measures 
(installation  of  a  system  that  includes 
fog  and  ice  detection  and  active  warning 
capabilities)  into  this  Record  of 
Decision. 

FOR  FURTHER  INFORMATION: 
For  further  information  on  the 
Department's  activities  related  to  this 
project,  please  contact  Dr.  Suellen  A. 
Van  Octeghem,  Environmental  Project 
Manager,  Morgantown  Energy 
Technology  Center,  3610  Collins  Ferry 
Road,  Morgantown.  WV  26507-0880  or 
call  at  (304)  285-5443. 

For  further  information  on  the 
Department's  National  Environmental 
Policy  Act  process,  please  contact  Carol 
M.  Borgstrom,  Director,  Office  of  NEPA 
Oversight  [EH-251,  Office  of 
Environment,  Safety  and  Health.  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W., 
Washington,  D.C.  20585,  or  call  at  either 
(202) 586-4600  or  (800) 472-2756. 

Background 

The  Department  has  prepared  this 
Record  of  Decision  pursuant  to  Council 
on  Environmental  Quality  regulations 
for  implementing  the  provisions  of  the 
National  Environmental  Policy  Act  (40 
CFR  Parts  1500-1508)  and  Department 
regulations  (10  CFR  part  1021).  This 
Record  of  Decision  is  based  on  the 
Department's  Final  Environmental 
Impact  Statement  for  the  Piiion  Pine 
Power  Project  {DOE/EIS-0215). 

An  overall  National  Environmental 
Policy  Act  compliance  strategy  was 
developed  for  the  Clean  Coal 
Technology  Demonstration  Program  that 
includes  consideration  of  both 


programmatic  and  project-specific 
snvironmental  impacts  during  and  after 
the  process  of  selecting  a  project.  This 
strategy  is  called  tiering  (40  CFR 
1508.28),  and  refers  to  the  coverage  of 
general  matters  in  a  broader 
Environmental  Impact  Statement  (e.g., 
the  Programmatic  Environmental  Impact 
Statement  for  the  Clean  Coal 
Technology  [Demonstration  Program), 
with  subsequent  narrower  statements  or 
environmental  analyses  incorporating 
by  reference  those  general  discussions 
found  in  the  broader  programmatic 
document.  A  project-specific  document, 
therefore,  concentrates  solely  on  the 
issues  specific  to  that  particular  project 
being  considered. 

The  Department  strategry  has  three 
principal  elements.  The  first  element 
involved  preparation  of  a 
comprehensive  Programmatic 
Environmental  Impact  Statement  for  the 
Clean  Coal  Technology  Demonstration 
f^ogram  (DOE/EIS-0146,  November 
1989)  to  address  the  potential 
environmental  consequences  of 
widespread  commercialization  of  up  to 
22  successfully  demonstrated  clean  coal 
technologies  by  the  year  2010.  The 
Programmatic  Environmental  Impact 
Statement  evaluated  (1)  a  no-action 
alternative,  that  assumed  the  Clean  Coal 
Technology  Demonstration  Program  was 
not  continued  and  that  conventional 
coal-fired  technologies  with  flue  gas 
desulfurization  controls  would  be  used 
for  new  plants  or  as  replacements  for 
existing  plants  that  are  retired  or 
refurbished,  and  (2)  a  proposed  action, 
that  assumed  that  Clean  Coal 
Technology  Demonstration  Program 
projects  would  be  selected  for  funding 
and  that  successfully  demonstrated 
technologies  would  undergo  widespread 
commercialization  by  2010. 

The  second  element  involved 
preparation  of  a  preselection 
environmental  review  of  project-specific 
environmental  data  and  analyses  that 
the  Clean  Coal  Technology 
Demonstration  Program  offerors  were 
required  to  supply  to  the  Department  as 
part  of  their  Clean  Coal  Technology 
Demonstration  Program  proposal. 

The  third  element  consists  of 
preparing  site-specific  National 
Environmental  Poficy  Act  documents 
for  each  selected  project.  As  part  of  this 
overall  strategy,  the  Piiion  Pine  Power 
Project's  Environmental  Impact 
Statement  draws  upon  the 
Programmatic  Environmental  Impact 
Statement  and  preselection 
environmental  reviews  that  analyzed 
various  alternatives  and  scenarios  (e.g.. 
alternative  technologies  and  sites). 
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Project  Description 

Sierra  Pacific  plans  to  expand  its 
electric  generating  capacity  by 
constructing  the  Piiion  Pine  Power 
Project,  an  air-blown,  fluidized  bed. 
integrated  gasification  combined-cycle 
facility  with  hot  gas  cleanup.  This 
project  was  selected  under  the 
Department's  Clean  Coal  Technology 
Demonstration  Program  to  demonstrate 
the  commercial  application  of  integrated 
gasiTication  combined-cycle  technology. 
When  compared  to  conventional  coal 
burning  techniques,  the  Piiion  Pine 
Power  Project  will  provide  several 
unique  features  that  are  designed  to 
increase  coal  utihzation  efficiency  while 
significantly  reducing  potential 
environmental  releases. 

In  the  facility,  coal,  mixed  with 
limestone  (for  in-bed  sulfur  control), 
will  be  partially  burned  in  a  gasifier  to 
produce  fuel  gas.  The  fuel  gas  will  be 
subsequently  cleaned  by  cyclones  and 
then  by  hot  gas  cleanup  barrier  filters  to 
remove  particulates  and  by  external-bed 
sorbents  to  remove  residual  sulfur,  prior 
Jo  being  used  in  a  combined-cycle 
combustion  turbine  to  produce 
electricity.  Gasification  technology  can 
utilize  a  variety  of  coals:  thus,  it  allows 
greater  fuel  flexibility  to  produce  fuel 
gas.  The  airblown  coal  gasification 
process  will  also  allow  higher  thermal 
efficiency  (comparied  with  oxygen- 
blown  gasification  systems)  because  less 
auxiliary  power  consumption  is 
associated  with  an  air-blown 
gasification  process.  The  gasification 
portion  of  the  project  will  be  based  on 
technology  developed  by  KRW  Energy 
Systems  Inc.  and  provided  by  The  M.W. 
Kellogg  Company.  Hot  gas  cleanup  will 
reduce  environmental  emissions,  while 
increasing  efficiency  because  thermal 
losses  associated  with  conventional  cold 
gas  cleanup  technologies  (such  as  wet 
scrubbers)  will  not  occur.  The  hot  gas 
cleanup  portion  of  this  project  will  also 
be  based  largely  on  technology  provided 
by  KRW  Energy  Systems  Inc.  The 
integrated  gasification  combined-cycle 
process  is  at  least  10  to  12  percent  more 
efficient  than  a  conventional  coal-fire 
power  plant. 

Integrated  gasification  combined- 
cycle  facilities  offer  several  additional 
advantages  over  conventional  coal- 
based  power  generation  technologv. 
including  (1)  major  reductions  in  sulfur 
dioxide,  oxides  of  nitrogen,  carbon 
dioxide,  and  dust  emissions;  (2) 
decreased  coal  consumption  associated 
with  increased  generating  efficiency;  (3) 
modular  construction  which  allows 
economic  increments  of  capacity  to 
match  load  growth;  (4)  greater  fuel 
flexibility:  (5)  reduced  land  area  and 


cooling  water  requirements;  and  (6)  the 
potential  for  design  standardization  due 
to  modular  construction,  which  should 
reduce  required  eiigineering  effoTt. 
construction  time,  and  potential 
permitting  complications  for 
construction  of  future  plants. 

The  combined-cycle  design  consists 
of  a  combustion  turbine/generator,  a 
heat  recovery  steam  generator,  and  a 
steam  turbine/generator.  Combined- 
cycle  technology  is  currently  the  most 
efficient  commercially  available  method 
of  producing  electricity  because 
combined -cycle  generation  reuses  the 
exhaust  heat  from  the  combustion 
turbine  to  produce  additional 
electricity.  The  combined-cycle  portion 
of  this  project  will  be  an  industrial 
frame-type  combustion  turbine  to 
produce  additional  electricity.  The 
combined-cycle  portion  of  this  project 
will  be  an  industrial  frame-type 
combustion  turbine,  with  a 
technologically  advanced  firing 
temperature  and  cooling  system 
supplied  by  General  Electric.  The 
associated  steam  turbine  and  generator 
to  be  used  in  the  Pinon  Pine  Power 
Project  will  be  of  conventional  design. 

Combining  these  technologies  as  part 
of  the  project  will  allow  the  Sierra 
Pacific  to  couple  the  high  thermal 
efficiency  of  air-blown  integrated 
gasification  combined-cycle  design  with 
the  low  cost  of  coal  as  a  fuel,  and  will 
also  allow  assessment  of  the  long-term 
compatibility,  reliability,  availability, 
and  maintainability  of  the  various 
technology  components.  Environmental 
emissions  from  the  Pifion  Pine  Power 
Project  will  be  further  reduced  when 
compared  to  conventional  power  pl^ts 
because  the  design  coal  to  be  used  in 
this  facility  is  a  low-sulfur  western 
bituminous  coal. 

Project  Status . 

Project  activities  to  date  include 
applications  for  permits  and  approvals 
necessary  to  construct  and  operate  the 
Piiion  Pine  Power  Plant  at  Tracy 
Station:  preparation  of  designs  and 
specifications  necessary  to  apply  for 
these  permits  and  approvals;  and 
preparation,  publication,  and 
distribution  of  the  Draft  and  Final 
Environmental  Impact  Statements. 

In  1991.  Sierra  Pacific  proposed  the 
Piiion  Pine  Power  Project  to  the  Public 
Service  Commission  of  Nevada  as  part 
of  Sierra  Pacific's  Electric  Resource 
Plan,  to  meet  anticipated  load  growth. 
Following  public  hearings,  on 
November  8.  1993.  the  Commission 
issued  an  "Interim  Order"  granting 
resource  planning  approval  for  the 
Piiion  Pine  Power  Project  citing  the 
advantages  of  flexibility,  diversity. 


displacement  of  fuel,  and  reliability. 
Sierra  Pacific  is  currently  in  the  process 
of  obtaining  other  permits  and 
approvals  required  to  support  this 
project. 

Alternatives 

Congress  directed  the  Department  to 
pursue  the  goals  of  the  Clean  Coal 
Technology  Demonstration  Program  by 
means  of  partial  funding  of  projects 
owned  and  controlled  by  nonfederal- 
govemment  sponsors.  This  statutory 
requirement  places  the  Department  in  a 
more  limited  role  than  if  the  Federal 
government  were  the  owner  and 
operator  of  the  project.  In  the  latter 
situation,  the  Department  would  be 
responsible  for  a  comprehensive  review 
of  reasonable  alternatives  for  the  project. 
However,  when  the  Department  signs  a 
Cooperative  Agreement  with  an 
industrial  partner,  the  scope  of 
alternatives  is  necessarily  more 
restricted  because  the  Department  must 
focus  on  alternative  ways  that  not  only 
accomplish  its  purpose  but  also  reflect 
the  industrial  partner's  needs  and  the 
functions  it  plays  in  the  decision 
making  process.  It  is,  therefore, 
appropriate  for  the  Department  to  give 
substantial  weight  to  the  industrial 
partner's  needs  in  establishing  a 
project's  reasonable  alternatives. 

Based  on  the  foregoing  principles,  the 
reasonable  alternative  to  the  preferred 
alternative  is  the  no-action  alternative 
(including  scenarios  reasonably 
foreseeable  as  a  consequence  of  the  no- 
action  alternative).  The  alternatives 
available  to  the  Department  for  this 
decision,  therefore,  are  either  to  provide 
cost-shared  financial  assistance  for  the 
project  or  to  deny  financial  assistance. 
After  reviewing  all  potential 
environmental  effects,  the  Department  • 
has  determined  that  its  preferred 
alternative  is  to  provide  cost-shared 
financial  assistance  for  the  Piiion  Pine 
Power  Project. 

Preferred  Alternative 

The  preferred  alternative  is  the 
provision  of  approximately  $135  million 
in  cost-shared  Federal  funding  support 
for  the  design,  construction,  and 
operation  of  a  nominal  800-ton-per-day 
(approximately  104  megawatt  gross 
generation)  coal-fired  power  generating 
facility  that  integrates  coal  gasification 
and  combined-cycle  technologies  to 
develop  a  highly  efficient  new 
technology  for  removing  sulfur  and 
particles  from  fuel  gas  prior  to 
combustion.  A  combustion  turbine  unit 
will  be  integrated  with  heat  recovery 
steam  generator  and  steam  turbine 
generator  faicilities  to  form  a  combined- 
cycle  generating  unit  with  coal 


gasification  £acilities  to  complete  the . 
104-megawatt  Pinon  Pine  Power  Project 
at  Tra^  Power  Station. 

A  KkW  Energy  Systems  Inc.  air-blown 
fluidized-bed  gasifier  will  be  used  to 
produce  a  fuel  gas.  Crushed  coal  and 
limestone  will  be  fed  to  the  pressurized 
gasifier  bed.  The  gasifier  bed  will  be 
maintained  in  a  "fluidized"  form  by 
injecting  controlled  amounts  of  steam, 
recycle  gas,  and  air  through  special 
nozzles  into  the  combustion  zone.  Heat 
firom  the  combustion  zone  will  cause  the 
coal  to  gasify  (creating  fuel  gas).  A 
portion  of  the  sulfur  gasses  generated 
will  be  removed  from  the  fuel  gas  by 
reacting  with  the  limestone  in  the 
fluidized  bed.  Fuel  gas  leaving  the 
gasifier  will  spin  through  a  cyclone  unit 
to  remove  nearly  all  of  the  particulate 
matter.  The  particles  removed  in  the 
cyclone  will  be  returned  to  the  fludized- 
bed,  while  the  partially-cleaned  fuel  gas 
will  enter  a  hot  gas  cleanup  section.  The 
hot  gas  cleanup  devices  (employing 
barrier  filters  to  remove  remaining 
particles  and  zinc-based  sorbents  to 
remove  hydrogen  sulfide)  will  complete 
the  cleaning  of  the  fuel  gas  prior  to  its 
entrance  into  the  combustion  turbine. 
Because  desulfiirization  and  particulate 
removal  will  be  carried  out  at  an 
elevated  temperature,  the  inefficiencies 
(and  higher  capital  costs)  of  cooling  and 
cleaning  the  fiiel  gas  at  a  low 
temperature  will  be  avoided. 

Cleaned  fuel  gas  will  be  routed  to  a 
combined-cycle  system  for  electric 
power  generation.  The  General  Electric 
combustion  turbine  will  covert  fuel  gas 
into  approximately  61  megawatts  (gross) 
of  electricity  aiyj  produce  exhaust  gases 
that  will  be  used  to  superheat  high 
pressure  steam.  The  high  pressure  steam 
will  then  be  used  to  produce  an 
additional  43  megawatts  (gross)  of 
electricity  using  a  conventional  steam 
turbine  generator. 

No  Action 

Under  the  no-action  alternative,  the 
Department  would  not  provide  cost- 
shared  Federal  funding  support  for  the 
Piiion  Pine  Power  Project,  and  the 
advanced  KRW  gasification  technology 
with  hot  gas  cleanup  would  be 
demonstrated  in  Reno,  Nevada,  or 
elsewhere  because  there  are  not  similar 
proposals  in  the  Clean  Coal  Technology 
Demonstration  Program. 

Sierra  Pacific  has  stated  that  vdthout 
cost-shared  funding  support  fi-om  the 
Department,  it  will  not  construct  the 
project  as  proposed.  However.  Sierra 
Pacific  still  must  find  a  cost-effective 
means  of  meeting  the  projected  energy 
demand  of  its  customers.  This  increased 
demand  requires  the  addition  of 
generating  capacity  by  the  company. 


Should  the  Department  not  fund  the 
Piiion  Pine  Power  Project,  the  "most 
reasonable"  course  of  action  of  Sierra 
Pacific  to  pursue  is  currently  the 
construction  of  essentially  the  same 
project  without  the  capability  of  using 
coal  fuel;  the  use  of  natural  gas  with 
distillate  oil  as  a  secondary  fuel  source 
is  most  likely.  A  final  determination, 
however,  would  be  made  in  compliance 
with  the  resource  plaiming  process 
required  by  the  state  of  Nevada.  Sierra 
Pacific  would  analyze  all  possibilities 
and  present  their  most  preferred  (least- 
cost)  option  of  the  Public  Service 
Commission  of  Nevada;  Sierra  Pacific 
would  proceed  only  after  receiving 
Commission  approval. 

The  configuration  of  a  natural  gas  and 
distillate  oil  combined-cycle  power 
plant  would  include  the  same  General 
Electric  combustion  turbine  and 
auxiliary  equipment  selection  as 
described  for  the  Piiion  Pine  Power 
Project.  A  slightly  smaller  size  steam 
turbine  might  be  utilized.  If  the 
proposed  Tuscarora  pipeline  is 
constructed,  natural  gas  potentially 
could  be  used  exclusively.  The  pipeline 
would  end  at  the  property  hne  of  the 
Tracy  Power  Station  and  Sierra  Pacific 
would  be  responsible  for  extending  it 
approximately  50  feet.  The  Federal 
Energy  Regulatory  Commission  is  in  the 
process  of  preparing  an  Environmental 
Impact  Statement  for  this  proposed 
pipeline;  a  decision  to  proceed  is 
independent  of  decisions  pertaining  to 
the  Tracy  Power  Station. 

Alternative  Sites 

The  Department  is  not  the  owner- 
operator  of  the  Piiion  Pine  Power  Project 
under  consideration.  Therefore,  the 
Department's  evaluation  of  the  project's 
reasonable  site  alternatives  is  focused 
on  a  review  of  the  site  selection  study 
and  criteria  prepared  by  the  industrial 
partner.  Sierra  Pacific  conducted  a 
preliminary  site  selection  study  before 
submitting  its  proposal  to  the 
Department.  Following  a  screening    . 
analysis  of  the  potential  candidate  sites, 
four  potential  locations  for  the 
integrated  gasification  combined  cycle 
project  were  considered:  (1)  Fort 
Churchill  Power  Plant;  (2)  North  Valmv 
Power  Plant;  (3)  Tracy  Power  Station;  " 
and  (4)  Carlin.  Nevada. 

Because  there  are  no  existing 
generating  facilities  nor  gas  pipeline 
capacity  in  the  Carlin  area,  a  specific 
site  was  not  pursued  and  no  further 
analysis  of  the  area  was  conducted.  (Use 
of  an  existing  generating  station  reduces 
the  construction  costs  of  common 
facilities  such  as  warehouses, 
substations,  parking  lots,  and  office 
buildings,  and  requires  fewer  additional 


employees.)  The  environmental 
evaluation  of  the  remaining  three 
candidate  sites  considered  the  potential 
for  regulatory  compliance  and  potential 
envirormiental  impacts.  All  of  the  sites 
are  judged  by  Sierra  Pacific  to  be 
acceptable  from  an  environmental 
perspective.  Sierra  Pacific  also 
subjectively  ranked  economic  and 
reliability  data  for  each  site,  and  the 
Tracy  site  scored  highest  overall. 

On  the  basis  of  its  review  of  the  site 
analysis  conducted  by  Sierra  Pacific,  the 
Department  has  determined  that  the 
Tracy  Station  site  is  the  only  site  that 
meets  Sierra  Pacific's  goals  and 
objectives. 

Environmentally  Preferred  Alternative 

Fewer  impacts  would  result  from  the 
no-action  alternative  if  Sierra  Pacific 
built  the  same  plant  without  the 
capability  of  using  coal.  Under  the  no- 
action  alternative,  it  is  reasonably 
foreseeable  that  Sierra  Pacific  would 
construct  essentially  the  same  project  at 
the  same  site,  but  with  natural  gas  as  its 
primary  fuel  source.  However.  Sierra 
Pacific's  actual  course  of  action  without 
Department  funding  is  as  yet 
undetermined  because  the  financial         . 
determination  would  depend  on  the         i 
decision  of  the  PubUc  Service 
Commission  of  Nevada.  In  any  event, 
because  the  no-action  alternative  would 
not  further  the  goals  of  the  Clean  Coal 
Technology  Demonstration  Program,  the 
no-action  alternative  is  not  the  preferred 
alternative. 

Potential  Environmental  Impacts  and 
Mitigation  Measures 

In  compliance  with  the  National 
Environmental  Policy  Act.  the 
Department  analyzed  the  environmental 
impacts  and  mitigation  alternatives 
associated  with  the  construction  and 
operation  of  the  Piiion  Pine  Power 
Project  and  of  the  no-action  ahemative. 

Construction  Impacts  and^Mitigation 
Measures 

Site  preparation  and  plant 
construction  are  expected  to  have  a 
negligible  impact  on  current  land  use. 
The  Piiion  Pine  Power  Project  will  be  in 
conformance  with  zoning  for  Storey 
County,  and  a  Special  Use  Permit  will 
be  obtained.  To  reduce  visual  impacts, 
trees,  such  as  cottonwoods,  poplars,  and 
alders,  will  be  planted  along  the  south 
bank  of  the  Truckee  River  to  screen 
portions  of  the  proposed  facility.  Piiion 
Pine  Power  Project  facilities  that  lend 
themselves  to  painting  will  be  painted 
in  earth-tones.  Steel  will  be  painted  a 
silver/grey  color  to  blend  in  with 
existing  Tracy  Power  Station  structures. 
Fugitive  dust  emissions  will  be 
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minimized  by  water  application,  as 
necessary. 

I     Approximaleiy  120.000  cubic  yards  of 
soil  will  be  disturbed  during 
construction  but  erosion  will  be 
controlled  through  the  use  of  best 
management  practices.  Because  there  is 
a  slight  possibility  that  liquefiable  zones 
would  exist  within  the  new  facility's 
footprint,  a  design-level  subsurface 
investigation  program  will  be  initiated 
and  if  liquefiable  material  is  found, 
appropriate  mitigation  measures  (such 
as  excavating  and  removing  loose  to 
medium  density  materials)  will  be 
implemented.  Although  near-surface 
site  soils  appear  to  have  a  moderate 
potential  for  collapse,  the  practices  of 
over-excavating,  saturating  the  soil,  and 
then  compacting  it  prior  to  construction 
have  proven  successful  and  may  be 
employed.  Because  a  site-specific 
resistivity  survey  showed  moderate 
corrosion  potential  to  steel,  a  soil 
resistivity  test  program  also  will  be 
implemented  and  used  in  the  design  of 
underground  features.  Soil  excavations 
will  follow  current  Occupational  Health 
and  Safety  Administration  (OSHA) 
regulations. 

During  the  26-month  construction 
phase,  projected  water  usage  is  not 
expected  to  differ  from  current 
consumption  rate;  consumption  would 
average  1.972  acre-feet  per  year  (1,221 
gpm,  2.8  cfs),  which  is  comparable  to 
recent  annual  withdrawals  at  the  Tracy 
Station  site.  Best  management  practices 
will  be  implemented  to  control 
nonpoint  source  pollution  discharges  to 
surface  waters  to  alleviate 
sedimentation  and  siltation  during 
construction.  The  groundwater 
withdrawal  rate  is  not  expected  to 
increase.  The  only  potentially 
significant  influence  on  groundwater 
flows  would  be  the  dewatering  that 
might  be  required  during  excavation  of 
the  coal  unloading  facility;  however, 
groundwater  modeling  results  indicate 
that  this  would  involve  only  slight 
changes  in  surface  or  groundwater  flows 
for  a  short  time  period.  No  permanent 
adverse  impacts  to  groundwater  quality 
are  expected  because  best  management 
practices  will  be  followed.  Construction 
of  the  new  switchyard  in  the  Federal 
Emergency  Management  Agency- 
designated  100-year  floodplain'also 
would  require  the  u.se  of  best 
management  practices  to  minimize 
runoff  and  sedimentation.  Because  the 
proposed  switchyard  is  relatively  small 
in  size,  minimal  impacts  are 
anticipated.  Construction  of  the  Fiiion 
Pine  Power  Project  is  not  expected  to 
impact  wetlands;  however,  a  temporary 
fence  adjacent  to  wetlands  areas  will  be 


erected,  if  necessary,  to  ensure  that  all 
activities  occur  outside  the  wetlands. 

Short-term  impacts  to  aquatic 
ecosystems  may  include  dust 
contamination  fi-om  the  windblown, 
dry,  and  unstabilized  area;  truck  traffic; 
and  other  activities.  Aquatic  resources 
of  the  Truckee  River  also  could  be 
impacted  if  increased  soil  erosion  leads 
to  increased  fine  sediment  loads  in  the 
river,  but  this  would  be  unlikely 
because  construction  zones  will  be 
located  away  from  the  river  or  other 
drainages  and  a  soil  erosion  control  plan 
will  be  implemented.  Potential  impacts 
on  aquatic  resources  also  would  be 
avoided  through  implementation  of  the 
hazardous  spill  control  plan. 

Construction  impacts  to  vegetation 
would  be  minimal  because  a  majority  of 
the  project  site  is  barren.  There  would, 
however,  be  permanent  displacement  of 
some  wildlife  species  that  now  utilize 
the  site.  Mule  deer  that  regularly  use  the 
power  plant  property  to  access  the  river 
would  be  displaced  and  would  need  to 
find  a  new  river  access  location  site;  this 
will  be  facilitated  by  planting  food 
source  plants  such  as  rose  and  currant 
in  an  appropriate  area  to  act  as  an 
attractant. 

Impacts  on  sensitive  or  threatened 
species  from  construction  activities  are 
expected  to  be  minor.  The  Cui-ui  and 
Lahontan  cutthroat  trout  are  not  present 
in  the  immediate  area  and  bald  eagle 
wintering  habitat  requirements,  such  as 
perching  and  roosting  trees  and  foraging 
areas,  would  not  be  affected. 

The  temporary  (1-  to  2-week  period) 
and  short-duration  (about  2V»  minutes 
each)  steam  blowing  activity  will 
produce  audible  levels  of  noise.  Prior  to 
the  initiation  of  steam  blowing,  letters  of 
explanation  will  be  sent  to  the  nine 
residences  in  the  area.  Sierra  Pacific 
also  will  offer  to  temporarily  relocate 
affected  residents  to  a  hotel  in  the  Reno/ 
Sparks  area. 

No  adverse  impacts  from  construction 
are  expected  to  occur  to  any  cultural 
resources.  To  ensure  protection  of 
identified  sites,  6-foot  chain-link  fences 
will  be  constructed.  If  construction 
activities  encounter  buried  deposits, 
construction  will  cease  until  a 
professional  archaeologist,  in 
consultation  with  the  State  Historic 
Preservation  Officer,  evaluates  the 
resource,  h  is  not  expected  that  any 
Native  American  cultural  resources  or 
historic  resources  would  be  impacted. 
The  currently  available  construction 
labor  resources  in  the  affected  area  are 
sufficient  to  satisfy  projected  labor 
needs.  An  average  labor  rate  of  $36.00 
per  hour  and  the  estimated  total 
construction  period  of  1,147,900  person 
hours  is  expected  to  yield  a 


construction-phase  payroll  of 
approximately  $41.3  million  dollars, 
with  a  total  income  of  approximately 
$59.0  million.  Total  sales  tax  revenue 
accruing  during  the  construction  phase 
would  be  approximately  $9.0  million, 
based  on  a  sales  tax  rate  of  6.75  percent. 

Construction  of  the  new  facility 
would  not  have  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  on  low-income, 
minority,  or  Native  American 
communities.  All  direct  impacts  are 
expected  to  occur  on  site,  with  little 
effect  on  surrounding  areas  of  Storey  or 
Washoe  counties. 

Appropriate  health  and  safety 
measures  will  be  implemented  for  all 
identified  and  anticipated  hazards  to 
worker  health  and  safety.  During 
construction,  portions  of  the  interior 
fences  will  be  removed,  however,  the 
perimeter  fence  will  remain  intact  to 
deter  intrusion  by  unauthorized 
persons.  Additional  fences  will  be 
constructed  to  secure  new  facilities  (and 
to  prevent  encroachment  on  existing 
resources). 

Sierra  Pacific  is  responsible  for 
storage  and  disposal  of  all  hazardous 
and  solid  wastes  generated  during 
construction;  stipulations  for  the 
handling  and  transportation  of  solid 
wastes  are  included  in  special  use 
permits.  Only  small  quantities  of 
hazardous  wastes  will  be  generated  and 
no  impacts  from  hazardous  or  toxic 
materials  are  anticipated. 

Operations  Impacts  and  Mitigation 
Measures 

.\o  impacts  to  land  use  are  expef:ted 
to  result  from  the  operation  of  the  Pinon 
Pine  Power  Project;  the  special  use 
permits  for  construction  will  also  apply 
to  operations.  The  project  will  not  create 
significant  visual  impacts  because  the 
new  facilities  will  blend  with  existing 
power  plant  structure. 

Air  emissions  expected  during 
operation  of  the  facility  include  225 
tons  per  year  of  sulfur  dioxide.  123  tons 
per  year  of  particulate  matter.  575  tons 
per  year  of  oxides  of  nitrogen,  and  304 
tons  per  year  of  carbon  monoxide. 
Modeling  results  based  on  these 
emissions  loadings  and  consideration  of 
surrounding  topography  and 
meteorology  indicate  that  pollutant 
emission  levels  would  be  in  compliance 
with  National  Ambient  Air  Quality 
Standards  and  would  not  have  a 
significant  impact  on  nonattainment 
areas  in  the  Truckee  Meadows  and 
Washoe  County.  Both  the  Class  I  and 
Class  II  Prevention  of  Significant 
Deterioration  increment  analyses 
indicate  that  the  Pinon  Pine  Power 
Project  would  not  result  in  significant 


degradation  of  air  quality  in  the  project 
area.  The  Class  I  PSD  increment  analysis 
showed  that  operation  of  the  Piiion  Pine 
Power  Project  would  result  in  the 
•consumption  of  no  more  than  3/5  of  1 
percent  of  a  PSD  Class  I  increment.  The 
results  of  the  Class  II  PSD  increment 
analysis  indicated  that  the  Piiion  Pine 
Power  Project's  contribution  to  the 
consumption  of  the  annual  increment 
would  be  between  10  and  11  percent  for 
sulfur  dioxide  and  12  percent  for 
particulate  matter.  In  addition,  site- 
specific  analyses  for  Nixon  and 
Wadsworth  areas  show  that  no  adverse 
air  quality  impacts  would  occur  on 
tribal  lands. 

Visibility  impact  analyses  performed 
for  the  area  surrounding  the  proposed 
facility  indicate  that  the  Piiion  Pine 
Power  Project  emissions  of  oxides  of 
nitrogen  and  particulate  matter  will  not 
result  in  a  plume  detectable  against  the 
background  sky  beyond  3.1  miles;  visual 
impact  analysis  performed  for  the 
nearest  Class  I  Area  (Desolation 
Wilderness)  indicate  that  emissions 
from  existing  and  proposed  facilities 
would  be  below  the  screening  criteria 
for  all  impact  categories;  and  there 
would  be  no  significant  visual  impacts 
in  the  Desolation  Wilderness  or  other 
scenic  areas  (e.g..  Lassen  Volcanic 
National  Park.  Yosemite  National  Park, 
Grand  Canyon  National  Park)  located 
further  away.  At  the  request  of  the  U.S. 
Forest  Service,  the  Class  I  visibility 
analysis  was  re-evaluated  using  a  value 
for  background  visual  range  that  was 
actually  measured  in  the  Desolation 
Wilderness  Area.  The  visual  impacts 
analysis  still  indicated  that  sources  from 
existing  and  proposed  facilities  would 
be  below  the  screening  criteria  for  all 
impact  categories. 

As  a  result  of  the  Piiion  Pine  Power 
Project,  there  may  be  some  occasional 
increase  in  the  production  of  fog  in  the 
canyon  during  cold  weather.  The 
Nevada  Department  of  Transportation, 
in  cooperation  with  Sierra  Pacific, 
already  has  posted  warning  signs  in  the 
canyon  in  order  to  mitigate  any 
potential  problems  generated  by  natural 
sources.  Results  of  a  modeling  analysis 
indicate  that  the  addition  of  the  Piiion 
Pine  Power  Project  could  result  in  an 
incremental  increase  in  annual  fog 
hours  of  3  percent.  Sierra  Pacific  will 
provide  a  system  that  includes  fog  and 
ice  detection  with  active  warning 
capabilities,  which  will  be  installed  by 
the  Nevada  Department  of 
Transportation.  Sierra  Pacific  will  also 
continue  to  work  with  the  Nevada 
Department  of  Transportation  to 
minimize  any  adverse  impacts  from  fog. 

Because  of  the  design  features  to  be 
implemented  (Uniform  Building  Code, 


Seismic  Zone  4),  if  an  earthquake 
occurs,  external  structures  and  internal 
features  of  the  Piiion  Pine  Power  Project 
are  expected  to  withstand  the  potential 
force.  If  a  breach  in  containment  of 
hazardous  materials  occurs.  Chemical 
Emergency  Response  Plan  and  Spill 
Prevention  Control  and 
Coimtermeasures  Plan  procedures 
would  reduce  or  eliminate  the  extent  of 
the  potential  impact.  No  activity 
associated  with  operation  of  the  facility 
is  expected  to  impact  soil  erosion  or  soil 
quality.  However,  procedures  are  in 
place  for  the  response  to  and 
remediation  of  a  spill  that  could 
potentially  contaminate  the  soil. 

River  water  quality  is  not  expected  to 
be  impacted  by  plant  operations  because 
the  plant  will  continue  as  a  "zero 
discharge"  system.  Discharges  from  the 
project  will  be  directed  to  a  new, 
double-lined  evaporation  pond.  This 
pond  will  be  regulated  by  the  Nevada 
Division  of  Environmental  Protection 
under  Nevada  Revised  Statutes,  Chapter 
445.  Stormwater  from  the  Piiion  Pine 
Power  Project  will  be  routed  to  the 
cooling  pond  and  could  result  in  some 
siltation.  However,  it  is  unlikely  that  a 
storm  event  would  result  in  significant 
runoff.  Routing  of  the  stormwater  runoff 
to  the  cooling  pond  should  prevent 
discharge  of  suspended  material  to  the 
Truckee  River.  In  addition,  best 
management  practices  will  be 
incorporated  into  the  containment  of 
hazardous  materials  and  coal  to  prevent 
them  from  entering  the  Truckee  River 
and  potentially  harming  fish  or  other 
wildlife. 

Protection  of  groundwater  quality  will 
be  accomplished  by  storing  coal,  coke, 
and  limestone  in  concrete  or  steel 
enclosures  and  using  protective  double 
liners  for  liquid  waste  impoundments. 
Coal  will  be  delivered  via  a  covered 
handling  system  equipped  with  a  sump 
to  reclaim  and  recycle  any  water  used 
for  dust  suppression.  Chemical  and 
petroleum  product  and  hazardous  waste 
storage  facilities  and  handling 
procedures  will  be  designed  to  prevent  ♦ 
or  contain  accidental  spills.  The  impact 
of  increased  groundwater  withdrawal  on 
adjacent  will  owners  also  was 
evaluated.  Results  from  the  simulation 
show  that  the  area  affected  by  additional 
drawdowns  would  be  quite  small.  The 
level  of  impact  to  groundwater  flow  are 
not  expected  to  change  as  a  result  of  the 
Pinon  Pine  Power  Project. 

Because  of  the  limited  size  and  open 
structure  of  the  switchyard,  potential 
impacts  to  the  iloodplain  are  expected 
to  be  minimal.  The  site  is  largely  devoid 
of  vegetation,  is  not  an  ecologically 
sensitive  area,  and  contains  no 
wetlands.  Therefore,  potential  indirect 


impacts  to  habitat,  resulting  from  flood 
storage  and  impediments  to  flow 
conveyance,  are  not  expected. 

During  the  early  design  phases  of  the 
project.  Sierra  Pacific  incorporated 
several  measures  to  reduce  water 
consumption.  These  water-conserving 
measures  are  currently  part  of  the 
proposed  facihty.  The  increase  in  water 
consumption,  compared  to  present 
operations,  would  be  relatively  small. 
Projected  water  usage  during  Uie  26- 
month  construction  phase  would  not 
differ  from  current  consurijption. 
Consumption  would  average  1,972  acre- 
feet  per  year  (1,221  gpm,  2.8  cfs),  which 
is  comparable  to  recent  annual 
withdrawals  at  the  Tracy  Station  site. 
Consequently,  construction  would  be 
unlikely  to  affect  water  availability.  The 
average  water  consumption  for  the 
Tracy  Station  site  for  cooling  after  the 
start-up  of  the  Pinon  Pine  Pover  Project 
is  estimated  to  be  2,806  acre-feuL/year 
(or  3.9  cfs),  averaged  over  the  operation 
years  1997  through  2011  and  excluding 
the  construction  years  prior  to  1997.  Of 
this  amount,  downstream  users  are 
expected  to  experience  a  water  loss  of 
1,004  acre-feet/year  (1.4  cfs;  630  gpm), 
which  would  he  attributed  to  the  Pinon 
Pine  Power  Project.  This  amount  is 
typically  less  than  one  percent  of 
current  normal  Truckee  River  flows.  No 
change  would  be  anticipated  in  water 
use  during  drought  conditions. 

The  Final  EIS  also  presented 
alternative  cooling  methods,  which 
were  investigated  in  an  effort  to  find 
ways  to  conserve  water.  In  addition  to 
the  option  incorporated  into  the 
preferred  alternative  (use  of  wet  cooling 
in  the  form  of  a  cooling  tower),  other 
options  of  air  condensers  (dry  cooling), 
a  wet-dry  cooling  tower  (hybrid 
cooling),  a  spray  pond,  a  cooling  pond 
with  cooling  tower,  and  a  cooling  tower 
were  analyzed.  Only  the  use  of  air 
condensers  (dry  cooling  option)  was 
shown  to  substantially  reduce  water 
consumption  when  compared  to  the 
other  options.  Although  there  were 
environmental  advantages  associated 
with  the  dry  cooling  option  when 
compared  to  the  wet  cooling  tower  in 
the  preferred  alternative  (a  1.3  cfs  (941 
acre-fee/year  I  reduction  of  water 
consumption,  elimination  of  fogging, 
icing,  and  plume  visibility  potential, 
elimination  of  requirements  for 
chemical  treatment  of  cooling  water  and 
disposal  of  blowdown).  it  was  dropped 
from  further  consideration  due  to  its 
economic  and  environmental 
disadvantages.  The  cost  of  air 
condensers  was  $7.8M  more  than  the 
wet  cooling  tower  (which  could 
potentially  be  reflected  in  an  increase  in 
rates).  In  addition,  the  inclusion  of  air 
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.  condensers  would  requirt  more  coal  use 
(in  order  to  generate  the  same  gross 
electrical  output)  due  to  parasitic  power 
requirements  of  the  air  condenser  fans 
and  to  compensate  for  the  higher 
backpressures  resulting  from  the  air 
condenser  system.  This  increase  coal 
usage  potentially  translates  into 
increased  air  emissions  (12  tons  per  year 
of  sulfur  dioxide;  32  tons  per  year  of 
oxides  of  nitrogen;  7  tons  per  year  of 
particulate  matter,  and  17  tons  per  year 
of  carbon  monoxide).  Other 
characteristics  associated  with  air 
condensers  compared  to  wet  cooling 
systems  at  Tracy  Station  include  more 
noise,  risk  of  freezing,  more  noticeable 
structures,  and  higher  degree  of 
technical  risk.  In  addition,  the  unused 
water  (1.3  cfs)  resulting  from  the  use  of 
air-cooled  condensers  would  probably 
be  consumed  as  a  resource  for  current 
or  future  operations  at  Tracy  Station 
and/or  another  Sierra  PaciHc  location, 
rather  than  augmenting  downstream 
flow  from  the  Tracy  Station  site.  Thus, 
the  most  probable  end  effect  of 
conserving  water  through  the  use  of  air 
condensers  would  be  a  redistribution  of 
projects  and/or  locations  that  would  use 
existing  water  rights  (including  the  1.3 
cfs)  held  by  Sierra  Pacific.  However,  in 
any  event,  the  Pyramid  Lake  Pauite 
Indian  Tribe  holds  the  most  senior 
water  rights,  and  would  not  be  affected 
by  this  additional  withdrawal. 

No  significant  impacts  on  Truckee 
River  aquatic  habitat  are  expected.  Two 
wire  mesh  plate  screens  at  the  intake 
facility  at  the  Tracy  Power  Station 
currently  prevent  entrainment  of  fish 
from  the  Truckee  River  and  can 
accommodate  any  additional  diversion 
volume.  The  anticipated  consumption 
of  additional  water  is  within  Sierra 
Pacific's  existing  water  rights  and  full 
use  of  these  water  rights  has  been 
assumed  as  part  of  the  hydrological 
foundation  of  the  Cui-ui  Recovery  Plan. 
A  Biological  Assessment  was  formally 
submitted  to  the  U.S.  Fish  and  Wildlife 
Service  in  February  1994.  The  Service 
concurred  with  the  conclusion  that  the 
PTnon  Pine  Power  Project  would  result 
in  "no  effect "  on  the  Cui-ui  sucker,  the 
efforts  of  the  Cui-ui  Recovery  Plan,  the 
Lahontan  cutthroat  trout,  and  the  bald 
eagle. 

The  cooling  pond  at  the  Tracy  Power 
Station  currently  supports  a  number  of 
warmwater  fish  species.  The  Pinon  Pine 
Power  Project  will  result  in  changes  to 
the  pond's  inflow  and  outflow  (because 
utilization  of  existing  Tracy  Station 
units  will  change),  but  there  should  be 
no  significant  variations  in  water  level. 
Although  evaporative  water  loss  from 
the  cooling  pond  could  slightly  increase 
total  dissolved  soHds  over  time,  no 


significant  aherations  in  the  existing 
ionic  concentration  are  expected. 
Anticipated  temperature  fluctuations  in 
the  pond  resulting  from  divergent 
ambient  air  temperatures  and  varying 
utilization  are  expected  to  remain 
within  the  current  range. 

Wastewater  in  the  evaporation  ponds 
is  not  anticipated  to  result  in  any 
adverse  effect  on  wildlife.  Sierra  Pacific 
will  periodically  test  the  evaporation 
ponds  and  compare  the  results  with  the 
standards  of  section  445  of  the  Clean 
Water  Act  for  wildlife  propagation.  If 
water  quality  is  found  to  be  out  of 
compliance  with  these  standards.  Sierra 
Pacific  will  either  neutralize  the  pond's 
contents  or  work  with  the  Nevada 
Division  of  Wildlife  to  develop 
necessary  exclusion  measures. 

Loss  or  modification  of  habitat  and 
noise  disturbance  within  the  operation 
area  may  affect  wildlife,  but  any  impact 
is  expected  to  be  minor.  The  habitat 
types  that  will  be  impacted  (i.e..  natural 
and  disturbed  big  sage  desert  shrub 
communities)  are  common  habitat  types 
in  the  area  and  some  natural 
revegetation  likely  would  occur  in  areas 
such  as  evaporation  pond  tailings,  and 
along  the  new  railroad  spur.  In  addition, 
wildlife  species  using  the  project  area 
appear  to  be  accustomed  to  the  noise 
from  the  Tracy  Power  Station,  traffic 
along  I-«0.  the  Southern  Pacific 
Railroad,  and  surrounding  mining 
operations.  No  significant  impact  to  the 
birds  in  the  area  is  anticipated. 
Although  an  increase  in  collision 
potential  may  occur  during  foggy 
conditions,  this  has  not  been  a  major 
concern  with  current  structures,  and 
such  an  increase  would  be  slight. 

Railroad  access  to  the  site  is  provided 
by  the  Southern  Pacific  Railroad 
Company.  Because  a  new  railroad  spur 
will  be  constructed  as  part  of  this 
facility,  minimal  impact  to  the  right-of- 
way  utilized  by  existing  train  traffic  is 
expected.  Coal  will  be  delivered  by  rail 
in  railcars  of  approximately  100-110  ton 
capacity,  resulting  in  a  small  increase  in 
rail  traffic  along  the  main  route.  Train 
cars  will  be  pulled  off  the  main  track 
during  the  coal  off-loading  process.  No 
adverse  impact  to  the  Truckee  River  is 
expected  from  coal  transportation.  If  a 
spill  occurs  during  transport,  Southern 
Pacific  Railroad  will  be  responsible  for 
cleanup.  The  railroad  company  has  a 
contingency  plan  on  file  and  is  required 
to  notify  Washoe  County  Health 
Department,  Nevada  Health  Department, 
Nevada  CNvision  of  Environmental 
Protection,  Pyramid  Lake  Paiute  Indian 
Tribe,  Nevada  Department  of  Wildlife, 
the  U.S.  Fish  and  Wildlife  Service,  and 
the  Truckee-Carson  frrigation  District. 
The  Tracy  Bridge,  which  Hnks  the 


access  road  over  the  Truckee  River  to 
the  Piiion  Pine  Power  Project  site,  will 
t>e  maintained  as  necessary  to  safely 
accommodate  the  current  maximum 
load  rating  of  52  tons;  no  increase  in 
load  bearing  capacity  is  needed. 

Potential  noise  impacts  have  been 
assessed  for  the  nearest  residence  at  a 
distance  of  1  mile  and  for  the  residences 
in  the  community  of  Patrick  about  3 
miles  from  the  site.  The  addition  to  the 
Pinon  Pine  Power  Project  is  expected  to 
increase  the  noise  level  by  1  to  2  dBA 
for  the  nearest  residences  and  by  1  dBA 
for  the  community  of  Patrick.  In 
addition,  the  Storey  County  noise 
ordinance  limit  of  84  dBA  at  the 
property  line  in  the  frequency  range  of 
500  to  1,800  Hz  would  not  be  exceeded. 

The  permanent  chain-link  fence 
constructed  to  protect  archaeological 
sites  will  remain  in  place  during 
operation;  no  adverse  impacts  are 
expected.  No  Indian  sacred  sites  of 
religious  worship  have  been  identified 
on  the  project  property  or  within  the 
affected  property  area.  Consultations 
with  Native  American  Tribes  have  not 
indicated  any  religious  practices 
associated  with  the  facility  or  site.  No 
infringement  of  the  American  Indian 
Religious  Freedom  Act  of  1978  and  no 
impacts  on  Native  American  cultural 
resources  would  occur  as  a  result  of 
project  operation.  The  Nevada  State 
Historic  Preservation  Officer  and  the 
Advisory  Council  on  Historic 
Preservation  concurred  with  the 
determination  that  operation  of  the 
Piiion  Pine  Project  would  not  adversely 
impact  historic  resources  on,  or  adjacent 
to.  the  Tracy  Power  Station  site. 

No  significant  adverse  socioeconomic 
impacts  are  anticipated  with  operation 
of  the  Piiion  Pine  Project.  Adequate 
labor  force,  housing,  schools,  police 
protection,  fire  protection,  and  medical 
services  are  available.  A  beneficial 
impact  of  increased  tax  revenue  is 
expected.  Based  upon  an  average  hourly 
labor  rate  for  public  utility  workers  of 
$16.14,  the  annual  wages  for  a  total  of 
25  permanent  workers  would  be 
approximately  $850,000.  The  Pinon 
Pine  Project  is  expected  to  yield  a  total 
annual  income  of  approximately  $1,165 
million  during  the  operations  phase. 
The  project  also  is  expected  to  generate 
approximately  $1  miUion  annually  in 
state  and  local  property  taxes. 

Operation  of  the  Piiion  Pine  Project  is 
not  expected  to  result  in  a 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  low-income,  minority,  or  Native 
American  communities.  Coordination 
with  the  Pyramid  Lake  Paiute  Indian 
Tribe,  initiated  before  this  project  was 


proposed,  will  continue  during  project 
operation  and  beyond. 

The  greatest  potential  health  and 
safety  concern  is  the  accidental  or 
emergency  release  of  fugitive  coal  dust. 
The  facility  provides  engineering 
controls  to  minimize  fugitive  dust,  such 
as  the  use  of  bottom  dump  railcars  in  a 
negative  pressure  building.  A  dust 
filtration  system  also  will  be  included  in 
the  design  to  minimize  airborne  dusts. 
Dusts  generated  &x)m  coal  crushing  and 
screening  will  be  collected  in  negative 
pressure  hoods  that  will  be  vented 
through  a  pulse  jet  or  similar  baghouse 
to  adequately  control  emissions  and 
manage  the  potential  impacts  to  workers 
in  the  area.  Coal  fines  will  be  collected 
and  consimied  as  fuel  in  the  gasifier 
and,  therefore,  are  not  expected  to 
present  a  disposal  problem.  Although 
there  is  some  potential  for  fire  or 
ignitability  from  the  coal  storage  or  coal 
dust  build-up  in  the  coal  crushing  and 
handling  systems,  workers  will  be 
trained  on  proper  management.  A  fire 
suppression  system,  to  be  designed,  will 
comply  with  applicable  fire  and  safety 
specifications  and  regulations. 

Lime  (calciimi  oxiae)  in  LASH  reacts 
with  water  to  form  hydrated  lime 
(calcium  hydroxide)  and  generates  a 
considerable  amount  of  heat.  Chronic 
exposure  to  LASH  dusts  could 
potentially  result  in  carcinogenicity.  A 
material  safety  data  sheet  (MSDS)  will 
be  available  to  all  workers.  If  required 
to  handle  LASH,  workers  will  be  trained 
in  the  proper  handling  of  the  material 
and  appropriate  protective  equipment 
will  he  provided. 

Up  to  a  maximum  of  134  tons/day  of 
cooled  LASH  will  exit  the  fluidized-bed 
sulfation  combustor  and  be  conveyed 
continuously  to  the  solid  waste  storage 
silo  using  a  covered  belt  conveyor 
system.  "The  storage  silo,  with  a  5-day 
storage  capacity,  is  designed  to  prevent 
rainwater  runoff  from  contacting  the 
LASH  and  wind  from  dispersing  LASH 
particles  into  the  environment. 

Washoe  County  requires  that  the 
LASH  pass  the  Toxic  Characteristic 
Leaching  Procedure  test  associated  with 
the  Resource  Conservation  and 
Recovery  Act  requirements  before  the 
material  can  be  landfilled.  Although  it 
is  expected  that  the  LASH  will  be  able 
to  pass  this  test,  improved  means  of 
disposal  are  being  investigated.  Various 
uses  for  the  LASH  and  resulting 
environmental  impacts  are  also  being 
evaluated.  The  results  of  these 
evaluations  will  be  used  to  determine 
the  most  cost-eflective  residuals 
management  solution.  Until  a  final 
decision  on  reuse  is  reached,  however, 
the  planned  procedure  for  LASH 
disposal  is  to  transport  it  daily  to  a 


nearby  landfill  by  truck.  The  LASH 
storage  silo  will  be  equipped  with  a 
rotary  underloader  equipped  with 
discharge  valve  and  a  telescope  loading 
chute  to  minimize  dusting  during  the 
truck  loading  operation.  Transportation 
will  be  performed  in  accordance  with 
all  Federal,  state,  and  local  regulations. 
The  most  likely  location  for  LASH 
disposal  is  the  Lockwood  landfill, 
which  has  a  life  expectancy  of  122  years 
based  on  the  assumption  that  8.000  tons 
of  solid  waste  is  received  daily. 

Other  solid  wastes  to  be  generated  by 
the  facility  include  barrier  filters  and 
spent  sorbent  from  the  external  hot  gas 
desulfurization  vessels.  Barrier  filters 
could  capture  some  of  the  trace  metals 
from  the  coal;  therefore,  analytical 
testing  will  be  performed  to  determine 
if  the  filters  contain  any  hazardous 
constituents  and  to  ensure  that  they  are 
disposed  properly.  Wastewater  and 
wastewater  sediments  will  be  reclaimed, 
thus  minimizing  wastes  and  the 
potential  for  adverse  impacts  to 
workers. 

Safety  considerations  for  high- 
pressure  systems  will  be  implemented 
to  minimize  potential  impacts  from  the 
accidental  release  of  pressure  during 
normal  operations.  Leak  detection  (area 
monitors)  will  be  required  at  all  flanges 
located  in  enclosed  areas.  In  addition, 
hand-held  leak  detectors  wrill  be  used  by 
operators  during  leak  detection  and 
repair  programs.  The  design  for 
desulfurization  and  sulfation  also  takes 
into  account  control  measures  to 
minimize  the  potential  release  of  toxic 
gases,  thereby  minimizing  potential 
impacts  to  the  worker  population. 

Near-field  or  in-plant  noise  levels  will 
be  controlled  by  a  specific  requirement 
that  equipment  cannot  produce  a  noise 
level  that  exceeds  85  dBA  (at  3  feet). 
This  will  jjermit  compliance  w^ith  noise 
exposure  regulations  (29  CFR  1910.95) 
without  hearing  protection.  However, 
hearing  protection  will  be  required  in 
each  area  posted  as  a  high  noise  level 
area.  The  existing  Tracy  Power  Station 
hearing  conservation  program  will  be 
extended  to  include  the  Piiion  Pine 
Power  Project. 

An  in-place  site  program  is  in  full 
compliance  with  the  Hazard 
Communication/Right-To-Know 
Program  (29  CFR  1910.1200).  All 
aspects  of  health  and  safety  compliance 
monitoring  are  implemented  and 
conform  to  Federal  and  state 
requirements.  To  ensure  that  employee 
exposures  to  hazardous  substances  do 
not  exceed  the  standards  allowed  by  the 
Occupational  Health  and  Safety 
Administration  or  the  National  Institute 
of  Occupational  Safety  and  Health,  the 
Sierra  Pacific  Industrial  Hygienist  will 


determine  requirements  for  personal 
protective  equipment,  modified  work 
practices,  engineering  controls,  and/or 
administrative  controls.  Until  instructed 
otherwise,  all  employees  in  affected 
work  areas  will  wear  prescribed 
personal  protective  equipment. 

The  chemical  analyses  of  the  existing 
evaporation  pond  were  reviewed  to 
determine  potential  health  impacts  to 
workers  and  individuals  in  the  vicinity 
of  the  proposed  new  evaporation  pond 
from  water  sprayed  by  the  floating  spray 
units.  An  assessment  also  was 
conducted  to  determine  the  impacts  to 
workers  from  breathing  vapors  from  the 
pond  spray.  All  chemicals  of  concern 
were  determined  to  be  below  the 
threshold  limit  values. 

Appropriate  containment  structures 
will  be  constructed  around  chemical  or 
petrochemical  storage  tanks  to  avoid 
entraining  spillage  of  those  compounds 
in  siu'face  runoff.  Surface  nmoff 
draining  trom  areas  of  industrial  activity 
will  be  directed  through  a  filter  or 
separator  treatment  device  capable  of 
removing  entrained  pollutants.  Solid 
and  liquid  wastes  retained  by  treatment 
devices  will  be  disposed  of  periodically, 
as  required.  Either  a  hazardous  waste 
disposal  contractor  or  used-oil  recycler 
contractor  will  remove  the  waste 
material  for  disposal  in  compliance  with 
the  appropriate  Federal,  state,  and  local 
environmental  regulations.  The 
discharge  of  nonstormwater  (process 
water  or  water  from  floor  drains)  from 
the  new  facility  will  be  directed  to  the 
double-lined  evaporation  pond  to 
prevent  co-mingling  with  stormwater. 

The  Piiion  Pine  Power  Project  will  use 
small  quantities  of  hazardous  chemicals 
during  routine  operations,  which  are  not 
expected  to  pose  any  threat  to  pubUc 
health  and  safety.  However,  if  a  spill  or 
other  accidental  release  of  these 
materials  occurs,  use  of  secondary 
containment,  contaiiunent  piping,  leak 
detection,  and  other  techniques  to 
contain  a  release  would  minimize  the 
potential  impact. 

The  Pinon  Pine  Power  Project 
probably  will  use  sealed  low-level 
radiation  sources  in  process  control 
sensors  for  coal,  limestone,  and  LASH 
handling.  While  the  accumulated  dose 
from  these  sources  is  not  expected  to 
exceed  the  federally  mandated  whole- 
body  dose,  radiation  safety  surveys  will 
be  required  in  the  areas  where 
employees  may  be  working  with  these 
materials.  Until  the  results  of  these 
surveys  are  known,  all  employees 
working  with  these  sources  will  be 
required  to  wear  personal  dosimeters 
and  to  adhere  strictly  to  the  procedures 
established  for  working  with  these 
materials. 
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Existing  Tracy  Power  SUtion 
pollution  prevention  measures  wrill 
continue  to  be  implemented.  Attempts 
currently  are  being  made  to  replace 
hazardous  materials  with  non- 
hazardous  materials  and  prevent 
resulting  pollution.  For  example.  Tracy 
Power  Station  is  using  non-hydrazine 
containing  oxygen  scavenger  chemicab 
for  steam  cycle  corrosion  control. 

No  impact  to  the  general  public's 
health  and  safety  is  expected  from 
operation  of  the  facility.  Unauthorized 

Krsonnel  will  continue  to  be  prevented 
m  entering  the  site  by  a  perimeter 
fence  surrounding  the  property.  For 
added  security  and  safety,  additional 
fences  will  surround  specific  facilities, 
as  necessary.  In  addition,  in  the  unlikely 
event  of  an  accident,  the 
implementation  of  the  Chemical 
Emergpiiry  Response  Plan  would  ensure 
that  proper  notiBcation  and  evacuation 

Erocedures  are  followed.  This  plan  will 
e  modified  to  incorporate  the  new 
facilities  and  processes  of  the  project. 

In  sum,  witn  the  exception  of  the  dry 
cooUng  option,  all  practicable  means  of 
avoiding  or  minimizing  environmental 
harm  from  the  preferred  alternative  have 
be«in  adopted.  The  reasons  for  not 
selecting  the  dry  cooling  option  have 
been  presented  earlier  in  this  section. 

No-action  AHemative 

For  most  resources,  impacts  from  the 
no-action  alternative  would  be  similar 
to  those  for  the  Department's  preferred 
alternative.  Mowever.  air  emissions  from 
the  no-action  alternative  would  be  less 
than  for  the  preferred  alternative 
because  the  anticipated  use  of  natural 
gas  under  the  no-action  alternative 
would  result  in  lower  emissions  of 
sulfur  dioxide,  particulate  matter, 
oxides  of  nitrogen,  and  carbon 
monoxide.  In  addition,  total  water 
(surface  and  groundwater)  consumption 
for  the  no-action  alternative  would  be 
approximately  1.098  cfs  compared  to 
1 .646  for  the  preferred  alternative. 
Because  the  most  likely  project  that 
would  result  under  the  no-action 
alternative  would  be  non-coal-buming, 
no  LASH  would  be  generated  and  thus 
the  anticipated  two  year  reduction  in 
the  122vear  lifespan  of  the  Lockwood 
disposal  facility  would  not  result.  The 
beneHcial  impact  of  increased  tax 
.  revenue  would  be  less  with  the  no- 
action  alternative  because  fewer 
construction  workers  and  employees 
would  be  required.  However,  the  no- 
action  alternative  would  not  further  the 
goals  of  the  Clean  Coal  Technology 
Demonstration  Program.  Demonstration 
of  the  coal-based  power  generating 
technology,  with  Uie  KRVV  gasifier,  In- 
bed  desulfurization.  external 


regenerable  sulfiu*  removal,  and  fine 
particulate  Biters  would  not  oocur. 

Mitigation  Action  Plan 

Section  1021.331(a)  of  the  Department 
of  Energy  regulations  implementing  the 
National  Environmental  Policy  Act  (10 
CFR  Part  1021)  states  that  the 
Department  must  prepare  a  Mitigation 
Action  Plan  that  addresses  mitigation 
commitments  expressed  in  the  Record 
of  Decision.  Most  of  the  mitigation 
measures  associated  with  the 
construction  of  the  Pinon  Pine  Power 
Project  have  already  been  incorporated 
into  the  design  and  include  sound 
engineering  and  proper  construction 
practices.  Many  of  the  mitigation 
measures  associated  with  operation  of 
the  Piiion  Pine  Power  Project  are  part  of 
existing  Sierra  Pacific  operating 
procedures.  The  Department  has 
identified  a  number  of  additional 
mitigation  measures  that  Sierra  Pacific 
will  implement  as  appropriate.  These 
measures  include  planting  trees  on  the 
south  bank  of  the  Truckee  River  to 
screen  portions  of  the  facifity;  painting 
portions  of  the  Pinon  Pine  Power  Project 
structures,  where  possible,  in  earth- 
tones;  painting  structural  steel  silver/ 
grey  in  color  to  blend  with  existing 
faciliti^:  minimizing  fugitive  dust 
emissions  during  construction  by  water 
application,  as  necessary;  providing  a 
system  with  fog  and  ice  detection 
coupled  active  warning  capabilities  (to 
be  installed  by  the  Nevada  Department 
of  Transportation)  and  continuing  to 
work  with  the  Nevada  Department  of 
Transportation  to  improve  travel  safety 
during  fog  events;  preparing  a 
geotochnical  report  and  implementing 
mitigating  measures  if  soils  are  found 
liquofiable  or  collapsible,  or  if 
settlements  are  found  to  exceed 
tolerable  settlement  values; 
implementing  a  soil  resistivity  program 
and  using  it  in  the  design  of 
underground  features;  periodically 
testing  the  evaporation  pond  and  either 
neutralizing  the  pond's  contents  or 
working  v«th  the  Nevada  EHvision  of 
Wildlife  to  develop  necessary  exclusion 
measures  if  water  if  found  to  be 
hazardous  to  wildlife;  providing  habitat 
enhancement  for  Mule  deer  by  planting 
food  source  plants  to  act  as  an 
attractant;  protecting  archaeological 
sites  by  permanent  and  temporary  6-foot 
chain-link  fences;  and  prior  to  the 
initiation  of  steam  blowing,  sending 
letters  of  explanation  to  the  nine 
residences  in  the  area  and  temporarily 
relocating,  on  a  voluntary  basis,  affected 
residents  to  a  hotel  in  the  Reno/Sparks 
area. 

A  Mitigation  Action  Plan  for  the 
Piiion  Pine  Power  Project  is  being 


developed  that  identifies  how  the 
Department  will  ensure  that  Sierra 
Pacific  implements  all  mitigation 
commitments.  Copies  of  the  Mitigation 
Action  Plan  may  be  obtained  from  Dr. 
Snellen  A.  Van  Ooteghem, 
Environmental  Project  Manager, 
Morgantown  Energy  Technology  Center, 
3610  Collins  Ferry  Road,  Morgantown, 
WV  26507-0880.  Telephone:  (304)  285- 
5443. 

Conclusion 

The  Department  has  weighed  the 
costs,  benefits,  and  environmental 
impacts  in  its  decision  to  provide  co- 
funding  support  for  the  design, 
construction,  and  operation  of  the  Pinon 
Pine  Power  Project  at  the  Tracy  Power 
Station,  near,  Reno,  Nevada,  the 
Department  will  provide  $135  million 
in  financial  assistance  under  the  terms 
of  the  Clean  Coal  Technology 
Demonstration  Program's  Cooperative 
Agreement  with  Sierra  Pacific  Power 
Company  to  construct  and  operate  this 
project. 

Issued  in  Washington.  D.C,  on  November 
8. 1994. 

Patricia  Fry  Godley. 

Assistant  Secretary  for  Fossil  Energy. 
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Bonneville  Power  Administration 

Notice  of  Availability  of  Record  of 
Decision  for  the  Coyote  Springs 
Cogeneration  Project 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Eneigy  (DOE). 

ACTION:  Notice  of  availability  of  Record 
of  Decision  (ROD). 


SUMMARY:  Today's  notice  announces  the 
availability  of  the  ROD  to  authorize  the 
use  of  the  Federal  Columbia  River 
Transmission  System  (FCRTS)  to 
ti-ansmit  power  fix)m  Unit  1  of  Portland 
General  Electric's  (PGE)  proposed 
Coyote  Springs  Cogeneration  Plant  to 
the  Portland  Metropolitan  Area,  relying 
on  the  analysis  in  the  Coyote  Springs 
Cogeneration  Project  Environmental 
Impact  Statement  (EIS).  This  decision 
would  be  achieved  by  building  the 
proposed  transmission  facilities  that  are 
required  to  interconnect  the  proposed 
plant  witii  the  FCRTS  and  by  revising 
the  general  transmission  agreement  with 
PGE  to  establish  Coyote  springs  as  a 
point  of  intercoimection  for  wheeling 
services. 

ADDRESSES:  Copies  of  tiie  ROD  and  EIS 
may  be  obuined  by  calling  BPA's  toll- 


free  document  request  line:  1-800-622- 
4520. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Ken  Bamhart,  Routing  ECN-3, 
Bonneville  Power  Administration.  P.O. 
Box  3621,  Portland.  Oregon,  97208- 
3621,  phone  number  503-230-3667,  fax 
number  503-230-3984. 

Public  Availability:  This  ROD  has 
been  distributed  to  all  interested  and 
affected  persons  and  agencies. 

Issued  in  Portland,  Oregon,  on  November 
4.  1994. 

Kenneth  A.  Bainhait. 

Environment  Project  Leader. 

IFR  Doc.  94-28043  Filed  11-10-^4;  8:45  am) 

Btuma  COOC  Mso-oi-p-M 


Federal  Energy  Regulatory 
Commission 

Pocliet  No.  QF95-15-000] 

Williams  Field  Services;  Notice  of 
Application  for  Commission 
Certification  of  Qualifying  Status  of  a 
Cogeneration  Facility 

November  4. 1994. 

On  October  28, 1994,  Williams  Field 
Services  (Applicant)  of  295  Chipeta 
Way,  P.O.  Box  58900,  Salt  Lake  City. 
Utah  84158-0900.  submitted  for  filing 
an  application  for  certification  of  a 
facility  as  a  qualifying  cogeneration 
facility  pursuant  to  Section  292.207(b) 
of  the  Conmiission's  Regulations.  No 
determination  has  been  made  that  the 
submittal  constitutes  a  complete  filing. 

According  to  the  Applicant,  the 
topping-cycle  cogeneration  facility  will 
be  located  approximately  1.5  miles  east 
of  Bloomfield,  New  Mexico,  and  will 
consist  of  two  combustion  turbine 
generators  and  two  heat  recovery 
boilers.  Steam  recovered  bom  the 
facility  will  be  used  by  the  Applicant  in 
its  Milagro  plant.  The  electric  power 
production  capacity  of  the  facility  will 
be  in  the  range  of  28  and  33  MW.  The 
primary  energy  source  will  be  coal  seam 
gas.  Construction  of  the  facility  is 
expected  to  commence  on  January  1 , 
1996. 

Any  person  desiring  to  be  heard  or 
objecting  to  the  granting  of  qualifying 
status  should  file  a  motion  to  intervene 
or  protest  vdth  the  Federal  Energy 
Regulatory  Commission,  825  North 
Capitol  Street  NE.,  Washington,  DC. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  within 
30  days  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register  and 
must  be  served  on  the  Applicant. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwrood  A.  Watson.  Jr.. 
Acting  Secretary. 

IFR  Doc.  94-28003  Filed  11-10-94;  8:45  am] 
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{Project  No.  11 7S-005I 
Notice  Of  Application   ' 

November  7, 1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  1175-005. 

c.  Date  filed:  November  1, 1994. 

d.  Applicant:  Kanawha  Valley  Power 
Company  and  Appalachian  Power 
Company. 

e.  Name  of  Project:  London/Marmet 
Project. 

f.  Location:  On  Kanawha  River,  in 
Kanawha  and  Fayette  Counties,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  §§  791(a)— «25(r). 

h.  Applicant  contact:  John  B. 
Shinnock,  Senior  Assistant  General 
Counsel,  American  Electric  Power 
Service  Corporation,  1  Riverside  Plaza, 
Columbus,  OH  43215,  (614)  223-1622. 

i.  FERC  contact:  Etta  Foster  (202)  219- 
2679. 

j.  Comment  Date:  December  7, 1994. 

k.  Description  of  Proposed  Action; 
Kanawha  Valley  Power  Company 
proposes  to  transfer  its  license  for  the 
London/Marmet  Project  to  Appalachian 
Power  Company  and  requests  expedited 
consideration  of  the  transfer  in  order  to 
meet  a  merger  date  before  the  end  of  the 
year. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B  ,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 


Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  tide  "COMMENTS", 
RECOMMENDA^nONS  FOR  TERMS 
AND  CONDmONS  ".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  eadi 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  94-28006  Filed  11-10-94;  8:45  am] 
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project  No.  1290-004] 
Notice  of  Application 

November  7,  1994. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  1290-004. 

c.  Date  filed:  November  1, 1994. 

d.  Applicant:  Kanawha  Valley  Power 
Company  and  Appalachian  Power 
Company. 

e.  Name  of  Project:  Winfield  Project. 

f.  Location:  On  Kanawha  River,  in 
Kanawha  and  Putnam  Counties,  West 
Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16U.S.C.  §§791(a)-«25(r). 

h.  Applicant  contact:  John  B. 
Shixmock,  Senior  Assistant  General 
Counsel,  American  Electric  Power 


UMI 
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Service  Corporation,  1  Riverside  P\aza, 
Columbus,  OH  43215,  (614)  223-1622. 

i.  FERC  contact:  Etta  Foster  (202)  219- 
2679. 

j.  Comment  Date;  December  7, 1994. 

k.  Description  of  Proposed  Action: 
Kanawha  Valley  Power  Company 
proposes  to  transfer  its  license  for  the 
Winfield  Project  to  Appalachian  Power 
Company  and  Requests  expedited 
consideration  of  the  transfer  in  order  to 
meet  a  merger  date  before  the  end  of  the 
year. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

B.  Comments,  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure.  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  nie  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  dale 
for  the  particular  application. 

CI.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  ail  cnpital 
letters  the  title  "COMMENTS". 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-namod 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Fedi'ral 
Energy  Regulatory  Commission,  825 
North'Capitol  Street,  N.E.,  Washington, 
D.C.  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

02.  Agency  Comments 

Fedesal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
dewribod  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
spe<:ined  for  fding  comments,  it  will  be 
presumed  to  have  no  comments.  One 


copy  of  an  agency's  must  also  be  sent  to 

the  Applicant's  representatives. 

LoteaCadiell, 

Secretary. 

IFR  Doc.  94-28007  Filed  11-10-94:  8:45  am) 
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[Protect  No.  2594-007] 
Notica  Of  Application 

November  4, 1994. 

Take  notice  that  the  following 
hydroelectric  application  has  )>een  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Transfer  of 
License. 

b.  Project  No.:  2594-007. 

c  Date  filed:  October  28.  1994. 

d.  Applicant:  Stimson  Lumber 
Company  and  Northern  Lights,  Inc. 

e.  Name  of  Pro)ect:  Lake  Creek. 

f.  Location:  On  Lake  Creek  in  Lincoln 
County.  Montana. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C  §§  791(aM25(r). 

h.  Applicant  contact: 

Dan  M.  Dutton.  President.  Stimson 
Lumber  Company.  520  S.W.  Yamhill 
Street.  Suite  308.  Portland,  OR  97232, 
(503) 222-1676 

Max  M.  Miller,  Jr.,  Tonkon,  Torp.  Galen, 
Marmaduke  &  Booth.  1600  Pioneer 
Tower.  888  S.W.  Fifth  Avenue, 
Portland,  OR  97204,  (503)  221-1440 

Jon  Shelby,  Acting  General  Manager, 
Northern  Lights,  bic,  P.O.  Box  310, 
1423  Dover  Highway,  SandpoinI,  ID 
83884-0310.  (208)  263-5141 

i.  FERC  contact:  Etta  Foster  (202)  219- 
2679. 

j.  Comment  Date:  December  5.  1994. 

k.  Description  of  Proposed  Action: 
Stimson  Lumber  Company  proposes  to 
transfer  its  license  for  the  Lake  Creek 
Project  to  Northern  Lights.  Inc.,  and 
requests  expedited  consideration  of  the 
transfer  in  order  to  close  the  sale  of  the 
property  by  December  30. 1994.  Stimson 
became  licensee  pursuant  to  a  license 
transfer  issued  October  29,  1993. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl . 
and  D2. 

B.  CxMnments,  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  Hied,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 


Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS ',  "PROTEST",  or 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street,  N.E..  Washington, 
D.C  20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  must  also  be  sent  to 
the  Applicant's  representatives. 
Uis  D.  Cashell, 
Secretary. 

IFR  Due.  94-28008  Filed  11-10-94;  8:4S  anal 
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[Docket  No.  RP94-21 9-000] 

Cotumbia  Gulf  Transmission  Co.; 
Notice  of  Informal  Settlement 
Conference 

November  7, 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  November  16, 
1994  at  10:00  a.m.  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission, 
810  First  Street.  N.E.,  Washington.  D.C, 
for  the  purpose  of  exploring  the  ]X)ssible 
settlement  of  the  above-referenced 
dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 


For  additional  information,  contact 
Edith  A.  Gilmore  at  (202)  208-2158  or 
Mollis  J.  Alpert  at  (202)  208-0783. 
Lob  D.  Cashell, 
Secretary. 

IFR  Doc.  94-28009  Filed  11-10-94;  8:45  am] 
BILUNC  CODE  Sri7-0t-M 


[Docket  No.  EL95-7-000] 

LG&E-Westmoreland  Rensselaer; 
Notice  of  Filing 

November  7, 1994. 

Take  notice  that  on  October  20, 1994, 
LG&E-Westmoreland  Rensselaer,  c/o 
LG&E  Power  Inc.,  12500  Fair  Lakes 
Circle.  Suite  350,  Fairfax,  Virginia 
22033-3822,  filed  with  the  Federal 
Energy  Regulatory  Commission  a 
request  for  temporary  waiver  of  the 
operating  and  efficiency  standards 
established  for  qualifying  cogeneration 
facilities  by  §292.205  of  the 
Commission's  Rules  and  Regulations,  18 
CFR  292.205. 

The  facility  is  a  topping-cycle 
cogeneration  facility  located  in 
Rensselaer,  New  York.  The  waiver 
requested  relates  to  the  facility's  start-up 
and  testing  period,  which  was 
prolonged  by  problems  encountered 
with  natural  gas  pipeline  facilities  and 
major  equipment  malfunctions, 
occurring  at  the  end  of  1993  and  early 
1994. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  825 
North  Capitol  Street.  N.E..  Washington, 
DC.  20426.  in  accordance  with  Rules 
211  and  214  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214).  All  such  motions 
or  protests  will  be  filed  on  or  before 
November  21.  1994.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc  94-28011  Filed  11-10-94;  8:45  am] 
BILUNG  CODE  C717-S1-M 


[RP94-164-tK)q 

Trunkline  Gas  Co.;  Notice  of  Informal 
Settlement  Conference 

November  7. 1994. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  these  proceedings  on  November  16, 
1994  at  1:00  p.m.  with  the  possibility  of 
continuation  on  November  17, 1994  at 
the  offices  of  the  Federal  Energy 
Regulatory  Commission.  810  First 
Street,  NE.,  Washington,  D.C,  20426,  for 
the  purpose  of  exploring  the  possible 
settlement  of  the  issues  in  this 
proceeding. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b).  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
Marc  G.  Denkinger  (202)  208-2215  or 
Edith  A.  Gilmore  (202)  208-2158. 
Lois  D.  Cashell. 
Secretary. 

IFR  Doc.  94-28012  Filed  11-10-94;  8:45  am] 
BILUNC  CODE  6717-01-M 


[Project  No.  2232-300;  North  Carolina] 

Duke  Power  Co.;  Notice  of  Availability 
of  Environmental  Assessment 

November  7. 1994. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  regulations.  18  CFR  Part 
380  (Order  No.  486.  52  F.R.  47910).  the 
Office  of  Hydropoxver  Licensing  (OHL) 
has  reviewed  the  application  to  permit 
dredging  and  installation  of  an  intake 
structure  on  Lake  Norman  of  the 
Catawba-Wateree  Project.  The  proposed 
facility  would  be  operated  by  the 
Charlotte-Mecklenburg  Utility 
Department  and  is  part  of  a  water 
supply  project  that  includes  the  raw 
water  intake  structure,  raw  water 
transmission  pipeline,  water  treatment 
plant,  pumping  facilities,  and  treated 
water  transmission  mains.  The  proposed 
facilities  would  provide  an  important 
source  of  high  quality  water  that  would 
support  the  area's  population  and 
economic  growth. 

The  staffof  OHL's  Division  of  Project 
Compliance  and  Administration  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action.  In  the  EA, 
staff  concludes  that  the  licensee's 
proposal  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 


All  entities  on  the  service  list  are 
invited  to  review  and  comment  on  the 
EA.  Any  comments  should  be  specific 
and  include  the  factual  basis  to  support 
the  comments.  Any  references  to  other 
documents  should  be  properly  cited  to 
the  appropriate  page. 

An  original  and  eight  copies  of  any 
comments  should  be  filed  by  November 
28, 1994,  with:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  Mail 
Code:  DPCA  HL  21.1,  825  North  Capitol 
Street,  NE..  Washington,  DC  20426. 

Questions  concerning  this  EA  may  be 
referred  to  Mr.  Jack  Hannula  at  (202) 
219-0116. 

Copies  of  the  EA  are  available  for 
review  in  the  Reference  and  Information 
Center,  Room  3308.  of  the  Commission's 
Offices  at  941  North  Capitol  Street.  NE., 
Washington.  IX:  20426. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  94-28004  Filed  11-10-^4;  8:45  am] 

BILLING  CODE  •717-01-M 


[Docket  CP94-765-0001 

Questar  Pipeline  Co.;  Notice  of  Intent 
To  Prepare  an  Environmental 
Assessment  for  the  Questar  Pipeline 
Company's  Proposed  Main  Line  No.  68 
f^eplacement  Project  and  Request  for 
Comments  on  Environmental  Issues 

November  7,  1994. 

The  staffof  the  Federal  Energj' 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of 
facilities  proposed  in  the  Main  Line  No. 
68  Replacement  Project.  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process.'  Because  federally 
administered  lands  would  be  crossed, 
the  Bureau  of  Land  Management  (BLM), 
White  River  Resource  Area  (Meeker. 
Colorado),  has  agreed  to  act  as  a 
cooperating  agency  with  the  FERC  staff 
in  the  preparation  of  the  EA. 

Summary  of  the  Proposed  Facilities 

Questar  Pipeline  Company  (Questar) 
proposes  to  replace  26.4  miles  of  its 
existing  10-inch -diameter  Main  Line  No. 
68  pipeline  with  14-inch-diameter  pipe. 
The  proposed  project  w^ould  begin  at 
milepost  (MP)  50.57  in  Section  29. 
Township  2  South.  Range  95  West,  Rio 
Blanco  County,  Colorado,  and  ending  at 
Questeir's  Clough  valve  assembly  located 
at  MP  24.21  in  Section  34,  Township  5 


<  Questar  Pipeline  Company's  application  was 
filed  with  the  Commission  pursuant  to  section  7  of 
the  Natural  Gas  Act  and  Part  tS7  of  the 
Commission's  regulations. 


UMI 
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South.  Range  93  West.  Garfleld  County. 
Colorado.  The  general  location  of  the 
project  facilities  is  shown  in  appendix 

Questar  indicates  that  the  existing 
segment  of  10- inch-diameter  pipe  would 
be  abandoned  in  place,  purged  with  an 
inert  gas.  and  capped.  Questar  also 
states  that  the  proposed  14-inch- 
diameter  pipeline  would  transport  40 
million  cubic  feet  of  gas  per  day. 

Questar  proposed  uiis  replacement 
principally  because  of  the  deteriorated 
condition  of  the  pipe  coating. 
Furthermore,  the  10-inch-diameter 
segment  would  be  replaced  with  14- 
inch-didmeter  pipe  to  match  the  existing 
pipe  diameter  on  either  end.  reduce 
operating  problems,  and  reduce 
operating  pressure  to  enable  producers 
to  deliver  gas  into  this  portion  of 
Questar's  system  at  a  lower  pressure. 

Land  Requirements  for  Construction 

Questar  proposes  to  install  the 
replacement  pipeline  in  a  parallel 
trench,  10  to  15  feet  offset  from  its 
existing  Main  Line  No.  68.  It  would  use 
a  70-foot-wide  right-of-way  during 
construction,  which  would  partially 
overlap  with  its  existing  right-of-way. 
Areas  requiring  additional  width  during 
pipeline  construction  (such  as  for 
excessive  side  hill  cuts  or  at  stream 
crossings)  would  be  identified  during 
the  analysis  and  approved  before  use.  At 
present,  Questar  has  identified  eight 
such  areas  along  the  pipeline  right-of- 
way  averaging  200  feet  by  150  feet  each. 
Questar  would  also  require  additional 
work  space  for  staging  areas  at  each  end 
of  the  project.  These  two  areas  measure 
2.3  and  2.8  acres  apiece.  Overall, 
approximately  234  acres  are  expected  to 
be  disturbed  by  construction. 

While  no  new  permanent  access  roads 
would  be  required  to  construct  the 
replacement  facilities,  temporary  access 
roads  could  be  needed.  If  new 
temporary  access  roads  are  required, 
they  will  be  identified  during  the 
environmental  analysis  and  the  land 
would  be  restored  to  its  original 
condition  following  construction. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission 
and  the  BLM  to  take  into  account  the 
environmental  impacts  that  could  result 
from  an  action  whenever  they  consider 
the  issuance  of  a  Certificate  of  Public 
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■•  The  appeiidicei/eferencod  in  this  notice  are  not 
being  printed  in  the  Federal  ReKister.  Copie*  are 
available  from  the  Commission  s  Public  Reference 
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Copies  of  the  appendke*  were  sent  to  dll  those 
recBi\  ing  this  notice  in  tljeTnail. 


Convenience  and  Necessity  or  a  right-of- 
way  grant,  respectively.  NEPA  also 
requires  us  to  discover  an  address 
concerns  the  public  may  have  about 
proposals.  We  call  this  "scoping".  The 
main  goal  of  the  scoping  process  is  to 
focus  the  analysis  in  the  EA  on  the 
important  environmental  issues.  By  this 
Notice  of  Intent,  the  Commission 
requests  public  comments  on  the  scope 
of  the  issues  it  will  address  in  the  EA. 
All  comments  received  are  taken  into 
account  during  the  preparation  of  the 
EA. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  resuh  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings; 

•  Geology  and  soils. 

•  Land  Use. 

•  Water  resources,  fisheries,  and 
wetlands. 

•  Vegetation  and  wildlife. 

•  Endangered  and  threatened  species. 

•  Cultural  resources. 

As  resource  conflicts  are  identified, 
we  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  "Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspaper,  libraries,  the 
Commission's  official  service  list  for 
this  proceeding,  and  interested  entities 
identified  by  the  BLM.  A  comment 
period  will  be  allotted  for  review  if  the 
EA  is  published.  We  will  consider  all 
comments  on  the  EA  before  we 
recommend  that  the  Commission 
approve  or  not  appro\je  the  project. 

Public  Participation  " 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  routes),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please  follow 
the  instructions  below  to  ensure  that 
your  comments  are  received  and 
properly  recorded: 

•  Address  your  letter  to:  Lois  Cashell. 
.Secretary.  Federal  Energy  Regulatory 
Commission.  825  North  Capitol  St..  NE., 
Washington.  DC  20426. 


•  Reference  Docket  No.  CP94-765- 
000. 

•  Send  a  copy  of  your  letter  to:  Mr. 
Laurence  J.  Sauter.  Jr..  Project  Manager. 
Federal  Energy  Regulatory  Commission. 
825  North  Capitol  St.,  NE..  Room  7312. 
Washington.  DC  20426.  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  December  12, 1994. 

If  you  wish  to  receive  a  copy  of  the 
EA,  you  should  request  one  from  Mr. 
Sauter  at  the  above  address. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor." 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties.  If  you 
want  to  become  an  inter\enor  you  must 
file  a  Motion  to  Intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214),  attached  as  appendix  2. 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(b)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervenor  status  to  have  your  scoping 
comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  Mr. 
Sauter.  Project  Manager,  at  (202)  208- 
0205. 

Lois  Cashell, 

Secretaty. 

jFR  Doc  94-28(105  Filed  11-10-<W;  H:45  am| 
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[Prelect  No.  4715-006-NY] 

Felts  Mills  Energy  Partners,  LP.; 
Public  Meeting  Scheduled  for 
Licensing  of  Felts  Mills  Hydroelectric 
Project 

November  7.  1994. 

This  notice  corrects  information 
recently  issued  on  October  28, 1994  (59 
FR  55094.  November  3, 1994). 
concerning  the  Public  Meeting  to  be 
held  by  the  Federal  Energy  Regulatory 
Commission's  (FERC)  Office  of 
Hydropower  Licensing  to  present 
findings  and  solicit  comments  on  the 
Draft  Environmental  Impact  Statement 
(DEIS)  for  the  relicensing  of  the  Felts  . 


Mills  hydroelectric  project  within  the 
Black  PLiver  Basin.  New  York. 

The  public  meeting  will  be  held 
November  16. 1994.  in  Watertown,  New 
York  at  7:00  p.m.  in  the  Large  Group 
Instruction  Room  of  the  Watertown 
High  School,  1335  Washington  Street, 
Watertown,  New  York. 

Participants  wishing  to  make  oral 
comments  at  the  meeting  are  asked  to 
keep  them  brief. 

Contrary  to  our  previous  notice,  all 
comments  made  on  the  DEIS  within  the 
official  comment  period  will  be 
considered  in  the  preparation  of  the 
Final  EIS  (FEIS).  The  meeting  will  be 
recorded  by  a  court  reporter  and  all  oral 
and  wTitten  statements  will  become  part 
of  the  record  of  the  Commission 
proceedings.  However,  only  written 
comments  on  the  DEIS  which  are  filed 
with  llie  Commission  Secretary  within 
the  official  comment  period,  will  be 
explicitly  addressed  in  the  FEiS. 
Written  DEIS  comments  must  be  filed 
before  or  on  November  28, 1994.  with: 
Lois  D.  Cashell.  Secretary,  Federal 
Energy  Regulatory  Commission,  825 
North  Capitol  Street  NE.,  Washington, 
DC  20426. 

All  written  DEIS  comments  should 
use  the  following  caption  on  the  first 
page  of  the  comments:  Felts  Mills 
Project  No.  4715. 

Questions  regarding  the  relicensing  of 
the  projects  can  be  addressed  to  Tom 
Camp,  Task  Monitor.  FERC,  (202)  219- 
2832. 

Lois  D.  Cashell. 
Secretary. 
jFR  Doc.  94-28010  Filed  11-10-94;  8:45  am) 

BILLING  CODE  6717-01-M 

[Docket  No.  CP92-182-008;  Docket  No. 
CP92-41 5-005] 

Florida  Gas  Transmission  Co.; 
Transcontinental  Gas  Pipe  Line  Corp.; 
Notice  of  Petition  to  Amend 

November  4, 1994. 

Take  notice  that  on  November  4, 
1994,  Florida  Gas  Transmission 
Company  (FGT),  P.O.  Box  1188. 
Houston.  Texas  77251-1188,  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (TGPL),  P.O.  Box  1396, 
Houston,  Texas  77251,  filed  a  petition  to 
amend  in  Docket  Nos.  CP92-1 82-008 
and  CP92-41 5-005  pursuant  to  Section 
7(c)  of  the  Natural  Gas  Act  (NGA)  for 
authorization  to  lease  compression 
facilitates  partially  owned  by  FGT  to 
TGPL,  all  as  more  fully  set  forth  in  the 
petition  which  is  open  to  the  public  for 
inspection. 

FGT  and  TGPL  propose  to  amend  the 
Commission  orders  issued  in  Docket  No. 


CP92-182,  et  al.,^  in  order  for  TGPL  to 
commence  its  leasing  of  the  Mobile 
Lateral  compression  facilities  at  Mile 
Post  122.57  in  Mobile  County,  Alabama, 
on  the  first  day  of  the  month 
immediately  following  the  completion 
of  the  compression  facilities  without 
affecting  FGT's  Phase  III  expansion 
program  in  any  wray.  TGPL  anticipates 
that  construction  of  the  Mobile  Lateral 
compression  facilities  would  be 
completed  in  late  November  1994,  thus 
enabUng  TGPL  to  begin  leasing  the 
compression  facilities  in  time  for  the 
1994-1995  winter  heating  season  on 
December  1. 1994.  TGPL  states  that  as 
a  result  of  leasing  the  Mobile  Lateral 
compression  facilities,  TGPL  would 
have  an  additional  firm  transportation 
capacity  of  203,997  Mcf  of  natural  gas 
per  day  on  the  Mobile  Lateral.  TGPL 
states  that  it  would  pay  $286,000  per 
month  to  FGT  to  lease  the  Mobile 
Lateral  compiession  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
petition  to  amend  should  on  or  before 
November  14, 1994,  file  with  the 
Federal  Energy  Regulatory  Commission, 
Washington,  DC  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  384.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  All  protests  filed  vdth  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  94-27935  Filed  11-10-94;  8:45  am) 

BILLING  COOE  6717-01-M 


Office  of  Hearings  and  Appeals 

Determination  of  Excess  Petroleum 
Violation  Escrow  Funds  for  Fiscal  Year 
1995 

AGENCY:  Office  of  Hearings  and  Appeals, 
U.S.  Department  of  Energy. 
ACTION:  Notice  of  Determination  of 
Excess  Monies  Pursuant  to  the 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986. 

SUMMARY:  The  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 


'62  FERC  161.024  (1993):  63  FERC  161.093 
(1993):  64  FERC  161.288  (1993);  and  66  FERC 
161.160  1994). 


requires  the  Secretary  of  Energy  to 
determine  annually  the  amount  of  oil 
overcharge  funds  held  in  escrow  that  is 
in  excess  of  the  amount  needed  to  make 
restitution  to  injured  parties.  Notice  is 
hereby  given  that  $20,875,570  of  the 
amounts  currently  in  escrow  is 
determined  to  be  excess  funds  for  fiscal 
year  1995.  Pursuant  to  the  statutory 
directive,  these  funds  will  be  made 
available  to  state  governments  for  use  in 
specified  energ)'  conservation  programs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Mann,  Deputy  Director. 
Roger  Klurfeld,  Assistant  Director, 
Office  of  Hearings  and  Appeals.  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washington.  DC  20585.  (202)  586-2094 
[Mann]:  (202)  586-2383  [Klurfeld]. 
SUPPLEMENTARY  INFORMATKM:  The 
Petroleum  Overcharge  Distribution  and 
Restitution  Act  of  1986  (herein?  ^er 
PODRA),  contained  in  Title  III  oi  the 
Omnibus  Budget  Reconciliation  Act  of 
1986.  Public  Law  99-509,  establishes 
certain  procedures  for  the  disbursement 
of  funds  collected  by  the  Department  of 
Energy  (hereinafter  DOE)  pursuant  to 
the  Emergency  Petroleum  Allocation 
Act  of  1973  (hereinafter  EP.\A)  or  the 
Economic  Stabilization  Act  of  1970 
(hereinafter  ESA).  These  funds, 
commonly  referred  to  as  oil  overcharge 
funds,  are  monies  obtained  through 
enforcement  actions  instituted  to 
remedy  actual  or  alleged  violations  of 
those  Acts. 

PODRA  requires  the  DOE,  through  the 
Office  of  Hearings  and  Appeals 
(hereinafter  OHA),  to  conduct 
proceedings  under  10  CFR  Part  205, 
Subpart  V.  to  accept  claims  for 
restitution  from  the  public  and  to  refund 
oil  overcharge  monies  to  persons 
injured  by  violations  of  the  EPAA  or  the 
ESA.  In  addition,  PODRA  requires  the 
Secretary  of  Energy  to  determine 
annually  the  amoimt  of  oil  overcharge 
funds  that  will  not  be  required  for 
restitution  to  injured  parties  in  these 
refund  proceedings  and  to  make  this 
excess  available  to  state  governments  for 
use  in  four  energy  conser\'ation 
programs.  This  determination  must  be 
published  in  the  Federal  Register 
within  45  days  after  the  beginning  of 
each  fiscal  year.  The  Secretary  has 
delegated  this  responsibility  to  the  OHA 
Director. 

Notice  is  hereby  given  that  based  on 
the  best  currently  available  information, 
$20,875,570  is  in  excess  of  the  amount 
that  is  needed  to  make  restitution  to 
injured  parties. 

To  arrive  at  that  figure,  the  OH.^  has 
reviewed  all  accounts  in  which  monies 
covered  by  PODRA  are  deposited 
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PODRA  generally  covers  all  funds  now 
in  DOE  escrow  which  are  derived  from 
alleged  violations  of  the  EPAA  or  the 
ESA,  with  certain  exclusions.  Excluded 
are  funds  which  (1)  have  been  identified 
for  indirect  restitution  in  orders  issued 
prior  to  enactment  of  PODRA;  (2)  have 
been  identified  for  direct  restitution  in 
a  judicial  or  administrative  order;  or  (3) 
are  attributable  to  alleged  violations  of 
regulations  governing  the  pricing  of 
crude  oil  and  subject  to  the  settlement 
agreement  in  In  re  The  Department  of 
Energy  Stripper  Well  Exemption 
Litigation,  M.D.L.  No.  378  (D.  Kan..  July 
7. 1986).  As  of  September  30,  1994.  the 
total  in  escrow  subject  to  the  PODRA 
procedures  was  $164,811,620. 

The  OHA  has  employed  the  following 
methodology  to  determine  the  amount 
of  excess  funds.  We  took  special 
account  of  the  provision  of  PODRA 
which  directs  that  "primary 
consideration  (be  given)  to  assuring  that 
at  all  times  sufficient  funds  (including 
a  reasonable  reserve)  are  set  aside  for 
making  (direct)  restitution."  Thus,  in 
proceedings  in  which  refund  claims  are 
pending,  we  have  on  a  claim-by-claim 


basis  examined  pending  claims  and 
established  reserves  sufficient  to  pay  the 
entire  amount  of  these  claims.  The 
reserves  also  include  all  refunds  ordered 
by  the  OHA  since  the  end  of  the  last 
fiscal  year  on  September  30. 1994.  but 
not  yet  paid.  For  proceedings  in  which 
all  claims  have  been  considered  or  in 
which  no  claims  have  been  filed,  and 
the  deadline  for  filing  claims  has 
passed,  all  funds  remaining  are  excess. 
Small  amounts  of  interest  accrued,  until 
transfer,  on  funds  in  accounts  that  were 
closed  (with  a  zero  balance)  in  the  fiscal 
year  1994  PODRA  determination  (58  FR 
60018  (1993))  aje  included  as  part  of  the 
"excess"  for  fiscal  year  1995.  Finally,  a 
relatively  small  amount  of  oil 
overcharge  funds  is  currently  subject  to 
the  control  of  the  Department's 
Economic  Regulatory  Administration, 
which  finds  in  its  accompanving 
determination,  as  it  has  ioutid  in  the 
past,  that  none  of  those  funds  are 
currently  excess.  No  "other 
commitments"  are  reflected  in  the 
reserves. 

As  indicated  above,  the  total  escrow 
account  equity  subject  to  PODRA  is 


$164,811,620.  The  total  amount  needed 
as  reserves  for  direct  restitution  in  those 
cases  is  $143,936,050.  When  this  figure 
is  subtracted  from  the  former,  the 
remainder— $20.875.570— is  the  amount 
in  fiscal  year  1995  that  is  "in  excess  '  of 
the  amount  that  will  be  needed  to  make 
restitution  to  injured  persons.  Appendix 
A  sets  forth  for  each  refund  case  within 
the  OHA's  jurisdiction  the  total  amount 
eligible  for  distribution  under  PODRA 
and  the  "excess"  amount.  Appendix  B 
reflects  information  supplied  by  the 
Economic  Regulatory  Administration 
regarding  cases  subject  to  PODRA  under 
its  jurisdiction. 

Acfcordingly.  $20,875,570  will  be 
transferred  to  a  separate  account  within 
the  United  States  Treasury  and  made 
available  to  the  States  for  use  in  the  four 
designated  energy  conservation 
programs  in  the  manner  prescrib«id  by 
PODRA. 

Date:  November  8, 1994. 
George  B.  Breznay, 

Director  Office  of  Hearings  and  Appt^ls. 

BILLING  COOE  6450-01-P 
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Appendix  B 

October  17. 1994. 

MEMORANDUM  FOR;  George  B.  Breznay. 

Director,  Office  of  Hearings  and  App^s 
SUBJECT:  ERA  Input  for  the  PODRA  Section 
3003(c)  Report 
ERA  has  reviewed  the  funds  held  in 
escrow  as  of  September  30, 1994,  which  have 
not  been  petitioned  under  Subpart  V.  The 
purpose  of  the  review  was  to  identify  funds 
held  in  escrow  in  e.xcess  of  the  amounts 
required  to  effect  restitution  to  persons  or 
classes  of  persons  in  accordance  with  Section 
3003(b)(1)  of  the  Petroleum  Overcharge 
Distribution  and  Restitution  Act  of  1986 
(PODRA).  Since  the  amount  of  funds  which 
will  be  available  and  the  extent  of  claims 
which  will  be  filed  are  not  known,  the  funds 
currently  on  deposit  in  the  escrow  accounts 
we  reviexved  are  not  excess  funds  for  the 
purposes  of  PODRA. 

Jay  F.  Thompson, 

Director,  Office  of  Management  and 
Information  Systems,  Economic  Regulatory 
Administration.  Office  of  General  Counsel. 
(FR  Doc.  94-28045  Filed  11-10-94;  8:45  am) 
BILUNOCOOE  64S«-0t-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FR1.-5105-5] 

Ac(;ess  to  Confidential  Business 
Information  by  Booz-Allen.  &  Hamilton 

agency:  Enviromnenlal  Protection 
Agency. 
ACTION:  Notice. 

SUMMARY:  EPA  is  authorizing  Booz- 
Allen,  &  Hamilton  to  participate  in 
reviews  of  selected  Superfund  cost 
recovery  documentation  and  records 
management.  During  the  review,  the 
contractor  will  have  access  to 
information  which  has  been  submined 
to  EPA  under  section  104  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA).  Some  of  this  information 
may  be  claimed  or  determined  to  be 
Confidential  Business  Information  (CBI). 
DATES:  The  contractor  (Booz-Allen,  & 
Hamilton,  Inc.)  will  have  access  to  this 
data  on  Novembfr  21, 1994. 
ADDRESSES:  Send  or  deliver,  written 
comments  to  Steven  X.  Pandza,  U.S. 
Environmental  Protection  Agenc>', 
Financial  Management  Section  (3PM31), 
841  Chestnut  Building.  Philadelphia, 
Pennsylvania  19107. 
FOR  FURTHER  INFORMATIOH  CONTACT: 
Steven  X.  Pandza,  Financial 
Management  Section  (3PM31),  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  Telephone  (215) 
597-6161. 

SUPPt£M€MTARY  MFORMATION:  Under 
Contract  68-W4-0010,  Work 


Assignment  «ESS026,  Booz-Allen,  & 
Hamilton,  Inc.,  will  be  conducting  an 
on-site  review  of  the  procedures  and 
systems  currently  in  place  for 
compliance  with  Superfund  cost 
recover}'  and  record  keeping 
requirements  in  the  States  of  Maryland 
and  West  Virginia.  These  reviews 
involve  conducting  transaction  testing 
to  evaluate  recipient  conformance  with 
applicable  regulations  and  acceptable 
business  practices  and  documenting 
findings.  The  contractor  will  e.xamine 
transactions  for  the  following: 

(1)  Expenditures  Review:  expenditure 
documentation  such  as  expense  reports, 
timesbeets,  and  purchase  requtsts  bxjm 
the  point  of  origination  to  Ibe  point  of 
payment  to  determine  compliance  with 
such  requirements  as  site-specific 
accounting  data,  authorizing  signature 
and  reconciliation  of  time  sheets  to 
expense  reports. 

(2)  Financial  Reports:  review  financial 
drawdowns,  Financial  Status  Reports, 
and  internal  status  reports,  to  determine 
if  information  is  consistent  between 
these  documents,  if  recipient  is  properly 
using  information,  and  if  the  reports  are 
submitted  when  required. 

(3)  Record  Keeping  Procedures: 
review  samples  of  Superfund 
documentation  to  determine  the 
effectiveness  of  the  recipient  procedures 
to  manage  and  reconcile  this 
documentation  (focusing  on  site-specific 
documentation,  retention  schedules, 
and  the  ability  of  the  recipient  to 
provide  EPA  with  required  financial 
documentation  for  cost  recovery 
purposes  in  the  specified  time  frame). 

In  providing  this  support,  Booz-Allen, 
&  Hamilton,  Inc.,  employees  may  have 
access  to  recipient  documents  which 
potentially  include  financial  documents 
submitted  under  section  104  of 
CERCLA,  some  of  which  may  contain 
information  claimed  or  determined  to  be 
CBI. 

Pursuant  to  EPA  regulations  at  40  CFR 
part  2,  subpart  B,  EPA  has  determined 
that  Booz-AIIen,  &  Hamilton,  Inc., 
requires  access  to  CBI  to  provide  the 
support  and  services  required  under  the 
Delivery  Order.  These  regulations 
provide  for  five  working  days  notice 
before  contractors  are  given  access  to 
CBI. 

Booz-Allen.  &  Hamilton.  Inc.  will  be 
required  by  contract  to  protect 
confidential  information.  These 
documents  are  maintained  in  recipient 
office  and  file  space. 

Dated:  November  3. 1994. 
Stanley  L.  Laskowski, 
Acting  Regional  Administrator.  Region  UJ. 
IFR  [Joa  94-29028  Filed  11-10-^4;  8:45  am) 
BIUJNO  COOC  MM-SO-P 


[FRL-6105-2J 

Notic^e  Of  Open  Meeting  of  the 
Environmental  Rnanciai  Advisory 
Board  on  December  6-7, 1994 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  liill  Board 
in  Washington,  D.C  on  December  6  and 
7,  1994.  The  meeting  will  be  held  in  the 
Parkview  Room  of  the  Hotel  Washington 
located  at  15lh  &  Peimsylvania  Avenue. 
N.W.,  Washington,  D.C.  The  Board  will 
meet  on  December  6  from  1  p.m.  to  5 
p.m.  and  on  December  7  from  9  a.m.  to 
4  p.m. 

EFAB  is  chartered  with  providing 
authoritative  analysis  and  advice  to  the 
EPA  Administrator  on  environmental 
finance.  This  will  be  a  working  meeting 
to  review  and  comment  on  ongoing 
advisories  and  reports.  These  advisories 
and  reports  address  important 
environmental  financing  issues  related 
to  sustainable  development,  urban 
redevelopment,  paying  for 
environmental  mandates,  the  North 
American  Free  Trade  Agreement,  and 
ecosystem  management. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Joanne  Lynach,  U.S.  EPA  on  (202)  260- 
1459. 

Dated:  October  27, 1994. 

Peter  Nobert. 

Acting  Director,  Resource  Management 
Division. 

IFR  Doc.  94-28025  Filed  11-10-94;  8:45  ami 

eiLLiNG  CO0€  6SC0-S0-M 


National  Drinking  Water  Acfviso'y 
Council;  Notice  of  Open  Meeting 

Under  Section  (l}(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  meeting  of  the  National  Drinking 
Water  Advisory  Council  established 
under  the  Safe  DrirJdng  Water  Act,  as 
amended  (Pub.  L.  99-339),  will  be  held 
at  9:00  a.m.  on  December  1, 1994  and 
at  8:30  a.m.  on  December  2, 1994,  at  the 
Embassy  Row  Hotel,  Continental  Room, 
2015  Massachusetts  Avenue,  NW, 
Washington.  DC  20036.  Council 
Subcommittees  will  bold  their  meetings 
on  November  29  and  November  30, 
1994.  at  the  Environmental  Protection 
Agency. 

The  purpose  of  the  meeting  will  be  to 
seek  Council  advice  and  comments  on 
major  program  issues.  Some  issues  will 
include:  A  Performance  Based  Methods 
System;  the  Communitj-  Water  Supply 
Survey;  the  Needs  Survey:  Primacy: 
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Compliance  and  Enforcement  Priorities; 
and  Viability  Initiatives  under  the 
existing  statutory  framework. 

The  meeting  will  be  open  to  the 
public.  The  Council  encourages  the 
hearing  of  outside  statements  and  will 
allocate  a  portion  of  its  meeting  time  for 
public  participation.  Oral  statements 
will  be  limited  to  ten  minutes.  It  is 
preferred  that  there  be  only  one 
presenter  for  each  statement.  Any 
outside  parties  interested  in  presenting 
an  oral  statement  should  petition  the 
Council  by  telephone  at  (202)  260-2285. 
The  petition  should  include  the  topic  of 
tlie  proposed  statement,  the  petitioner's 
telephone  number  and  should  be 
received  by  the  Council  befure 
November  28.  1994. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  the  members 
before  any  final  discussion  or  vote  is 
completed.  Statements  received  after  the 
meeting  will  become  part  of  the 
permanent  meeting  file  and  will  be 
forwarded  to  the  Council  members  for 
their  information. 

Any  member  of  the  public  wishing  to 
attend  the  Council  meeting,  present  an 
oral  statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 
Council.  U.S.  Environmental  Protection 
Agency,  Office  of  Ground  Water  and 
Drinking  Water  (4601),  401  M  Street 
SW.  Washington,  DC  20460  or  at  (202 
260-2285. 

Dated:  November  7,  1994. 
W.R.  Diamond, 

Acting  Director.  Office  of  Ground  Water  and 

Drinking  Wafer. 

(FR  D(>c  94-28027  Filed  11-10-94;  8:45  am] 

BILLINQ  COOC  «5«»  60  M 


(OPPTS-42116B;  FRL-4910-3J 

Testing  Consent  Order  For  4- 
Vinylcyclohexene;  Proposed  Deletion 
of  Triggered  In  vivo  Alkaline  Elution 
Assay 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Request  for  comment. 

SUMMARY:  This  notice  invites  public 
comment  on  the  proposed  deletion  of 
the  triggered  in  vivo  alkaline  elution 
assay  on  4-vinylcyclohexene  (4-VCH) 
currently  required  by  the  enforceable 
consent  agreement  incorporated  in  the 
testing  consent  order  for  4-VCH  (Docket 
No.  OPPTS-42116B). 


DATES:  Written  comments  must  be 
received  on  or  before  December  14, 
1994. 

ADDRESSES:  Submit  written  comments, 
identified  by  the  document  control 
number  (OPPTS-42116B)  in  triplicate 
to:  TSCA  Nonconfldential  Information 
Center  (NCIC)  (7407).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  Northeast  Mall 
(NEM)  Rm.  B-607,  401  M  St.,  SW.. 
Washington,  DC  20460.  A  public 
version  of  the  administrative  record 
supporting  this  action,  without 
confidential  business  information  (CBI) 
is  available  for  inspection  at  the  above 
address  in  tli«  ^4EM,  Rm.  B-607,  from 
1200  noon  \u  4  00  p.m.,  Monday 
through  Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460,  (202)  554-1404,  TDD  (202) 
554-0551. 

SUPPLEMENTARY  INFORMATION:  EPA's 
procedures  for  requiring  the  testing  of 
chemical  substances  under  section  4  of 
the  Toxic  Substances  Control  Act 
(TSCA)  include  the  use  of  enforceable 
consent  agreements  (ECAs).  The 
manufacturers  of  4-VCH  agreed  to  a 
testing  program  which  included  an  in 
vivo  alkaline  elution  assay,  if  triggered 
by  a  negative  or  equivocal  13-week 
micronucleus  test  in  both  the  rat  and 
mouse.  (56  FR  47912,  September  23, 
1991).  In  a  letter  dated  August  10.  1994, 
the  Chemical  Manufacturers  Association 
(CMA)  requested,  on  behalf  of  the  nine 
companies  subject  to  the  testing  consent 
order  (E.I.  Du  Pont  de  Nemours  & 
Company,  Exxon  Chemical  Co., 
Lyondell  Petrocheniical  Co.,  Oxy 
Petrochemicals,  Inc.,  Shell  Oil  Co., 
Texaco  Chemical  Co.,  Texas 
Petrochemicals  Corp.,  Dow  Chemical 
USA.,  and  Union  Carbide  Chemicals 
and  Plastics  Co..  Inc.),  that  the 
requirement  to  perform  an  in  vivo 
alkaline  elution  assay  study  on  4-VCH 
be  deleted  because  this  requirement  is 
not  scientifically  justifiable  at  this  time. 
The  ECA  for  4-VCH  requires  a  2-day 
micronucleus  test  in  mice  and  rats.  If 
this  test  is  negative  or  equivocal,  the 
ECA  requires  a  90-day  micronucleus 
test.  If  the  results  of  the  90-day 
micronucleus  test  are  negative  or 
equivocal,  a  testicular  alkaline  elution 
assay  is  required.  Results  of  both  the  2- 
day  and  90-day  micronucleus  tests  have 
been  submitted  to  EPA  and  EPA 
believes  that  the  results  of  both  tests 
support  the  conclusion  that  4-VCH  does 
not  induce  increased  frequencies  of 


micronucleated' erythrocytes  in  the  bone 
marrow  of  mice  or  rats. 

The  literature  indicates  that  4-VCH  is 
not  mutagenic  in  the  Salmonella/ Ames 
assay  and  that  4-VCH  induces  negative 
responses  in  in  vitro  cylogenetic  assays 
(sister  chromatid  exchange  and 
chromosome  aberration).  Although  4- 
VCH  was  reported  to  induce  gene 
mutations  ift  L5178Y  mouse  lymphoma 
cells,  further  evaluation  of  the  data  by 
both  the  National  Toxicology  Program 
and  the  EPA  indicate  that  the  evidence 
for  activity  in  this  assay  is  equivocal,  at 
most.  Results  of  subchronic  and 
reproductive  studies  indicate  that  4- 
VCH  does  not  cause  significant 
testicular  efl^ects  in  male  mice  or  rats. 
The  majority  of  the  scientific  evidence 
suggests  that  4-VCH  is  nongenoto.xic  in 
vitro  and  in  vivo  and  does  not  pose  a 
risk  of  potential  heritable  effects  to  male 
germ  cells. 

CMA  claims,  and  EPA  preliminarily 
agrees,  that  there  is  no  scientific 
justification  to  conduct  the  alkaline 
elution  test  at  this  time.  Under  40  CFR 
790.68(b)(2)(iii),  EPA  may  approve 
modifications  to  test  standards  that 
significantly  affect  the  scopt  of  the  ECAs 
but  only  after  providing  the  public  with 
notice  and  an  opportunity  for  comment 
on  such  modifications.  Furthermore, 
under  §790.68(a),  if  public  comments 
indicate  that  no  consensus  exists  on 
making  the  change,  the  issue  must  be 
negotiated  before  any  such  adjustment 
can  become  effective.  Therefore, 
interested  persons  have  30  days  from 
pubhcation  of  this  notice  to  provide 
written  comments  on  the  elimination  of 
the  in  vivo  alkaline  elution  assay  study 
from  the  ECA  for  4-VCH.  If  comments 
indicate  that  differences  of  opinion  exist 
regarding  this  change,  EPA  will  conduct 
negotiations  following  the  procedures 
specified  in  40  CFR  790.22(b).  If  the  30 
day  deadline  passes  and  no  adverse 
public  comments  have  been  received, 
EPA  will  grant  the  proposed 
modification  without  further  notice. 
Authority:  15  U.S.C.  2603 

Dated:  October  31, 1994. 

Lynn  R.  Goldman 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

(FR  Doc.  94-28019  Filed  11-10-94;  8:45  am) 

BiLUNQ  CODE  eseo-ao-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Informatkm  Collection 
Requirements  SutMnittad  to  the  Office 
of  Management  and  Budget  for  Review 

November  4, 1994. 

The  Federal  Communications 
Commission  has  submitted  the 
following  information  collection 
requirements  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3507). 

Copies  of  these  submissions  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service,  Inc..  2100  M  Street.  NW..  Suite 
140,  Washington,  I3C  20037.  (202)  857- 
3800.  For  further  information  on  these 
submissions  contact  Judy  Boley,  Federal 
Communications  Commission,  (202) 
418-0214.  Persons  wishing  to  comment 
on  these  information  collections  should 
contact  Timothy  Fain.  Office  of 
Management  and  Budget,  Room  10214 
NEOB.  Washington.  DC  20503,  (202) 
395-3561. 

OMB  Number:  None. 
TitJe:  Amendment  of  the  Commission's 
Rules  to  Establish  New  Narrowband 
Personal  Communications  Services 
(ET  Docket  No.  92-100  and  Gen. 
Docket  No.  90-314). 
Action:  New  collection. 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-  profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  o/ Response.- Other  First 
collection:  1  year  after  initial  license 
grant  for  BTA  licensees.  Second 
collection:  5  years  after  initial  license 
grant  for  nationwide,  regional  and 
MTA  licensees.  Third  collection:  10 
years  after  initial  license  grant  for 
nationwide,  regional  and  MTA 
licensees. 
Estimated  Annual  Burden:  1,782 
responses.  15.1  hours  average  burden 
per  response,  26.843  hours  total 
annual  burden. 
Needs  and  Uses:  The  Commission  has 
adopted  a  Memorandum  Opinion  and 
Order,  released  March  4, 1994,  in  the 
narrowband  personal 
communications  service  (PCS) 
proceeding  that  requires  all  licensees, 
except  for  paging  response  channel 
licensees,  to  file  materials  that  show 
their  compliance  with  the 
construction  requirements  of  this 
service.  Specifically,  the  Commission 
required  that  u[>on  meeting  five  and 
ten  year  construction  bendbmarks. 
nationwide,  regional  and  major 
trading  area  (MTA)  50  kHz-based 
licensees  shall  file  a  map  and  other 


supporting  documentation  that 
demonstrates  compliance  with  a 
geographic  area  or  population 
coverage  requirement.  Basic  trading 
area  (BTA)  50  kHz-based  licensees 
shall  file  a  statement  indicating 
commencement  of  service  within  one 
year  of  initial  license  grant.  The 
Commission  required  these  reporting 
requirements  to  ensure  that  the 
spectrum  is  being  effectively  utilized. 
OMB  Number  None. 
Title:  Amendment  of  the  Commission's 
Rules  to  Establish  New  Personal 
Communications  Services  (Gen. 
Docket  No.  90-314). 
Action:  New  collection. 
Respondents:  Individuals  or 
households,  state  or  local 
governments,  non-  profit  institutions, 
and  businesses  or  other  for-profit 
(including  small  businesses). 
Frequency  of  Response:  Other:  First 
Collection:  5  years  after  initial  license 
grant  for  all  licensees.  Second 
Collection:  10  years  after  initial 
license  grant  for  30  MHz  licensees. 
Estimated  Annua]  Burden:  2,669 
responses;  3.12  hours  average  burden 
per  response;  8,330  hours  total  annual 
burden. 
Needs  and  Uses:  The  Commission 
adopted  a  Memorandum  Opinion  and 
Order,  released  June  13, 1994,  in  the 
broadband  personal  communications 
service  (PCS)  proceeding  that  requires 
licensees  to  file  materials 
demonstrating  their  compliance  with 
three  Commission  rules.  Specifically, 
in  Section  24.203.  the  Commission 
required  that  licensees  of  30  MHz 
blocks  must  serve  at  least  one-third  of 
the  population  in  their  Ucensed  areas 
within  five  years  of  being  licensed 
and  two-thirds  of  the  population  in 
their  licensed  areas  within  ten  years 
of  being  licensed.  Licensees  of  10 
MHz  blocks  must  serve  at  least  one- 
quarter  of  the  population  in  their 
licensed  areas  within  five  years  of 
being  Ucensed.  or  make  a  showing  of 
substantial  service  in  their  licensed 
areas  within  five  years  of  being 
licensed.  Licensees  must  file  maps 
and  other  supporting  documents 
showing  compliance  with  the 
respective  construction  requirements 
by  the  appropriate  five-  and  ten-year 
benchmarks  measured  as  of  the  date 
of  their  initial  licenses.  The 
Commission  required  these  reporting 
requirements  to  ensure  that  the 
spectrum  is  being  effectively  utilized. 
Section  24.204  states  that  parties  with 
controlling  or  attributable  ownership 
interests  in  cellular  licensees  where 
the  CGSA(s)  covers  20  percent  or  less 
of  the  PCS  service  area  population 
ma^  be  a  party  to  a  broadband  PCS 


apphcation  and  that  such  PCS 
applicant  will  be  eligible  for  more 
than  10  MHz  broadband  PCS  license 
and/or  30  MHz  broadband  PCS 
hcense(s)  pursuant  to  the  following 
-divestiture  procedures:  The 
broadband  PCS  appficant  shall  certify 
on  its  short-form  auction  application, 
filed  in  accordance  vdth  Sanion 
24.305,  that  it  and  all  parties  to  the 
application  v>dll  come  into 
compliance  with  the  hmitations  on 
common  ownership  of  cellular  and 
broadband  PCS  interests  set  forth  in 
this  section.  If  such  an  applicant  is  a 
successful  bidder,  it  must  submit  with 
its  long-form  application  a  signed 
statement  describing  its  efforts  to  date 
and  future  plans  to  come  into 
compliance  with  the  limitations  on 
common  ownership  of  cellular  and 
broadband  PCS  interests  set  for  in  this 
section.  Where  parties  to  broadband 
PCS  applications  hold  less-than- 
controlling  (but  still  attributable) 
interests  in  cellular  licenseefs),  they 
shall  submit,  within  ninety  days  of 
final  grant,  a  certification  that  the 
appUcanI  and  all  parties  to  the 
application  have  come  into 
compliance  with  the  limitations  on 
common  ownership  of  cellular  and 
broadband  PCS  interests  set  forth  in 
this  section.  Finally,  Section  24.237(b) 
states  that  the  results  of  the 
coordination  process  between 
incumbent  microwave  users  and  PCS 
licensees  need  to  be  reported  to  the 
Commissicm  only  if  the  parties  fail  to 
agree.  Additionally,  the  Commission 
requires  that  each  broadband  PCS 
licensee  perform  an  engineering 
anal)'sis  to  assure  that  the  proposed 
facilities  will  not  cause  interference  to 
existing  OFS  stations  within  the 
specified  coordination  distance  of  a 
magnitude  greater  than  a  specified 
criteria,  unless  there  is  a  prior 
agreement  with  the  affected  OFS 
Ucensee. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

jFR  Doc.  94-27999  Filed  11-10-94:  8:45  am| 
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FEDERAL  MARITIME  COMMISSION 
[Fact  Finding  Investigation  No.  21] 

Activities  of  the  Trans-Atiantic 
Agreement  and  its  Members; 
Postponement  of  Second  Hearing  in 
Washington  D.C. 

Pursuant  to  Commission  Order  issued 
July  27. 1994.  instituting  Fact  Finding 
Investigation  No.  21  ("the  Fact  Finding 
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Order"),  notice  was  published  in  the 
Federal  Register  on  October  3, 1994. 
that  the  Investigative  Officers  would 
conduct  a  hearing  commencing  in 
public  session  at  10:00  A.M.  on 
Monday,  November  14, 1994,  in 
Washington.  DC.,  concerning  various 
activities  and  practices  by  the  Trans- 
Atlantic  Agreement  ("TAA")  and  its 
members  which  are  alleged  to  be 
anticompetitive  or  otherwise  violative  of 
the  Shipping  Act  of  1984,  46  U.S.C.  app. 
1701  et  seq.  The  initial  notice  was 
revised  on  November  4, 1994.  to 
reschedule  the  hearing  to  begin  on 
Tuesday,  November  15.  1994. 

At  this  time,  the  Commission  intends 
to  review  the  information  collected  thus 
far  by  the  Investigative  Officers. 
Therefore,  the  Investigative  Officers  are 
postponing  the  hearing  that  was 
scheduled  to  begin  on  November  15, 
1994.  The  hearing  may  be  rescheduled 
at  a  later  date. 

(Federal  Maritime  Commission,  Bureau  of 
Hearing  Counsel.  800  North  Capitol  Street 
NW.  Washington  D.C.  20573.  Tele:  (202) 
523-5783.  Fax:  (202)  523-5785) 
Marth/  C  Smith, 
Investigative  Officer. 

IFR  Doc.  94-28180  Filed  11-10-94;  8:45  am) 
BILUNO  COOe  (TIO-OI-M 


FEDERAL  RESERVE  SYSTEM 

Cart>on  County  Holding  Company, 
Englewood,  Colorado;  Application  to 
Engage  In  Nont>anking  Activities 

Carbon  County  Holding  Company. 
Englewood.  Colorado  (Applicant),  has 
applied  pursuant  to  section  4(c)(8)  of 
the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3))  to  acquire 
Hanifen.  Imhoff  Management  Co.,  Inc.. 
Denver.  Colorado  (Company),  and 
thereby  engage  in  providing  investment 
advisory  and  administrative  services  to 
mutual  funds.  Applicant  states  that  the 
proposed  administrative  services 
include,  among  other  things,  preparing 
and  filing  securities  registration 
statements,  preparing  and  filing  various 
financial  and  operating  reports 
pertaining  to  the  fund,  maintaining  the 
records  of  the  fund,  computing  the  net 
asset  value  of  the  fund,  and  providing 
office  facilities  and  clerical  support  for 
the  fund. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation)  to 
be  so  closely  related  to  banking  or 


managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks  have 
generally  provided  the  proposed 
activity,  that  banks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  activity,  or 
that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors.  516  F.2d  1229. 1237  (D.C. 
Cir.  1975).  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  PR  806  (January  5, 
1984).  Applicant  maintains  that  the 
Board  has  previously  determined  that 
the  proposed  administrative  services  are 
closely  related  to  banking  and  may  be 
provided  together  with  investment 
advisory  services.  Mellon  Bank 
Corporation.  79  Federal  Reserve 
Bulletin  626  (1993). 

Applicant  also  proposes  to  have  one 
individual  serve  as  an  officer  of 
Applicant  and  its  subsidiary  bank  and 
also  serve  as  an  officer  of  Company.  As 
an  officer  of  Company,  this  individual 
would  perform  ministerial  functions  for 
the  fund,  such  as  preparing  minutes  for 
meetings  of  the  fund's  board  of  trustees. 
This  individual  would  not  serve  as  an 
officer,  director,  or  employee  of  any 
fund.  Applicant  maintains  that  neither 
Company  nor  the  individual  who  would 
perform  administrative  services  for  the 
fund  would  be  able  to  control  the  fund. 
In  this  regard.  AppUcant  notes  that  an 
independent  third  party  would 
distribute  the  shares  of  the  fund  and 
that  the  fund  would  be  governed  by  an 
independent  board  of  trustees. 

In  order  to  satisfy  the  proper  incident 
to  banking  test,  section  4(c)(8)  of  the 
BHC  Act  requires  the  Board  to  find  that 
the  performance  of  the  activities  by 
Company  can  reasonably  be  expected  to 
produce  benefits  to  the  public,  such  as 
greater  convenience,  increased        * 


competition,  or  gains  in  efficiency  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interest,  or  unsound  banking 
practices.  Applicant  believes  that  the 
proposed  activities  will  benefit  the 
public  by  promoting  competition. 
Applicant  also  believes  that  approval  of 
this  application  will  allow  Company  to 
provide  a  wider  range  of  services  and 
added  convenience  to  its  customers. 
Applicant  believes  that  the  proposed 
activities  will  not  result  in  any  unsound 
banking  practices  or  other  adverse 
•  effects. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington, 
DC.  20551,  not  later  than  December  5, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  pau-ty 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

"This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  Kansas 
City. 

Board  of  Governors  of  the  Federal  Reser\-e 
System,  November  7, 1994. 
Jennifer  I.  Johnson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-27987  Filed  1 1-10-94:  8:45  am| 
BILLmO  CODE  •21»«1-f 


CS  Holding  and  Credit  Suisse.  tx>tti  of 
Zurich,  Switzerland;  Application  to 
Engage  in  Nonbanking  Activities 

CS  Holding  and  Credit  Suisse,  both  of 
Zurich,  Switzerland  ("Applicants"), 
have  applied  pursuant  to  section  4(c)(8) 
of  the  Bank  Holding  Company  Act  (12 
U.S.C.  1843(c)(8))  (BHC  Act)  and  § 
225.23(a)(3)  of  the  Board's  Regulation  Y 
(12  CFR  225.23(a)(3)).  through  BEA 
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Associates.  New  York,  New  York 
("Company"),  to  engage  de  novo  in 
providing  investment  advisory  services 
(including  discretionary  portfolio 
management  services)  to  institutional 
customers  with  respect  to  futures  and 
options  on  futures  on  nonfinancial 
commodities.  Applicants  would  engage 
in  these  activities  on  a  worldwide  basis. 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may,  with  Board  approval,  engage  in 
any  activity  which  the  Board,  after  due 
notice  and  opportunity  for  hearing,  has 
determined  (by  order  or  regulation]  to 
be  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto.  This  statutory 
test  requires  that  two  separate  tests  be 
met  for  an  activity  to  be  permissible  for 
a  bank  holding  company.  First,  the 
Board  must  determine  that  the  activity 
is,  as  a  general  matter,  closely  related  to 
banking.  Second,  the  Board  must  find  in 
a  particular  case  that  the  performance  of 
the  activity  by  the  applicant  bank 
holding  company  may  reasonably  be 
expected  to  produce  public  benefits  that 
outweigh  possible  adverse  effects. 

A  particular  activity  may  be  found  to 
meet  the  "closely  related  to  banking" 
test  if  it  is  demonstrated  that  banks 
generally  have  provided  the  proposed 
activity,  that  bajiks  generally  provide 
services  that  are  operationally  or 
functionally  similar  to  the  proposed 
activity  so  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
or  that  banks  generally  provide  services 
that  are  so  integrally  related  to  the 
proposed  activity  as  to  require  their 
provision  in  a  specialized  form. 
National  Courier  Ass'n  v.  Board  of 
Governors,  516  F.2d  1229, 1237  (D.C. 
Cir.  1975).  hi  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y.  49  FR  806  (January  5, 
1984). 

Apphcants  maintain  that  the  Board 
previously  has  determined  by  order  that 
providing  general  investment  advisory 
services  with  respect  to  futures  and 
options  on  futures  on  nonfinancial 
commodities  is  closely  related  to 
banking.  See  Swiss  Bank  Corporation, 
77  Federal  Reserve  Bulletin  126 
(1991)( "Swiss  Bank";  J.P.  Morgan  &■  Co.. 
Incorporated,  80  Federal  Reserve 
Bulletin  151  (1994)("/.P.  Morgan"). 
Applicants  state  that  they  would 
provide  general  investment  advisory 
services  in  accordance  with  J.P.  Morgan. 

Applicants  also  maintain  (hat  the 
Board  previously  has  not  determined 
that  providing  discretionary  portfolio 


management  services  with  respect  to 
futures  and  options  on  futures  on 
nonfinancial  commodities  is  closely 
related  to  banking.  Applicants  state  that 
Company  only  would  provide 
discretionary  portfolio  management 
services  to  institutional  customers,  and 
only  with  the  consent  of  such 
customers.  Applicants  also  state  that 
Company  would  comply  with 
applicable  law,  including  fiduciary 
principles.  Applicants  maintain  that  the 
Board  has  permitted  bank  holding 
companies  to  provide  general 
investment  advisory  services  with 
respect  to  futures  and  options  on  futures 
on  nonfinancial  commodities  [Swiss 
Bank  and  f.P.  Morgan),  and  that  the 
proposed  discretionary  ser\'ices  appear 
tote  functionally  similar  to  the 
securities-related  investment  advisory 
activities  the  Board  has  approved  for 
bank  holding  companies  generally  in 
section  225.25(b)(4)  of  Regulation  Y. 
Applicants  conclude  that  for  these 
reasons,  providing  discretionary 
portfolio  management  services  with 
respect  to  futures  and  options  on  futures 
on  nonfinancial  commodities  is  closely 
related  to  banking. 

In  order  to  approve  the  proposal,  the 
Board  must  determine  that  the  proposed 
activities  to  be  conducted  by  Company 
"can  reasonably  be  expected  to  produce 
benefits  to  the  public,  such  as  greater 
convenience,  increased  competition,  or 
gains  in  efficiency,  that  outweigh 
possible  adverse  effects,  such  as  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of 
interests,  or  unsound  banking 
practices."  12  U.S.C.  §  1843(c)(8). 
Applicants  believe  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular,  Applicants  maintain  that 
the  proposal  will  enhance  competition 
and  enable  Applicants  to  offer  their 
customers  a  broader  range  of  products. 
In  addition.  Applicants  state  that  the 
proposed  activities  will  not  result  in 
adverse  effects  such  as  an  undue 
concentration  of  resources,  decreased  or 
unfair  competition,  conflicts  of  interest, 
or  unsound  banking  practices-. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  to  seek  the  views  of 
interested  persons  on  the  issues 
presented  by  the  application  and  does 
not  represent  a  determination  by  the 
Board  that  the  proposal  meets,  or  is 
likely  to  meet,  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles, 


Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
D.C.  20551,  not  later  than  December  13, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)).  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  qygstions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors  or 
the  Federal  Reserve  Bank  of  New  York. 

.  Board  of  Governors  of  the  Federal  Reserve 
System.  November  7,  1994. 
Jennifer  J.  Johnson. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  94-27986  Filed  11-10-94;  8:45  ami 
BILUNG  COOE  631M)1-F 


One  Valley  Bancorp  of  West  Virginia, 
Inc.;  Acquisition  of  Company  Engaged 
in  Permissible  Nonbanking  Activities 

The  oiganization  Usted  in  this  notice 
has  applied  under  §  225.23(a)(2)  or  (f) 
of  the  Board's  Regulation  Y  (12  CFR 
225.23(a)(2)  or  (f))  for  the  Board's 
approval  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(c)(8))  and  §  225.21(a)  of  Regulation 
Y  (12  CFR  225.21(a))  to  acquire  or 
control  voting  securities  or  assets  of  a 
company  engaged  in  a  nonbanking 
activity  that  is  listed  in  §  225.25  of 
Regulation  Y  as  closely  related  to 
banking  and  permissible  for  bank 
holding  companies.  Unless  otherwise 
noted,  such  activities  will  be  conducted 
throughout  the  United  States. 

The  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  consummation  of  the 
proposal  can  "reasonably  be  expected  to 
produce  benefits  to  the  pubUc,  such  as 
greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  Any  request  for  a 
hearing  on  this  question  must  be 
accompanied  by  a  statement  of  the 
reasons  a  written  presentation  would 
not  suffice  in  lieu  of  a  hearing. 
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identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

Comments  regarding  the  application 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  November  25. 
1994. 

A.  Federal  Reserve  Bank  of 
Richmond  (Lloyd  W.  Bostian.  Jr..  Senior 
Vice  President)  701  East  Byrd  Street. 
Richmond.  Virginia  232bl: 

1.  One  Valley  Bancorp  of  West 
Virginia.  Inc.,  Charleston.  West  Virginia: 
to  acquire  Point  Bancorp.  Inc..  Point 
Pleasant.  West  Virginia,  and  thereby 
acquire  Point  Pleasant  Federal  Savings 
Bank.  Point  Pleasant.  West  Virginia,  and 
thereby  engage  in  the  acquisition  of  a 
federal  savings  bank,  pursuant  to  § 
225.25(b)(9)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reser\'e 
System.  November  7, 1994. 
lennifer  |.  lohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  94-279M  Filed  11-10-94:  8:45  ami 
BN.UNO  COM  ai»«l-f 


United  Carolina  Bancshares 
Corporation,  Whitevitle,  North 
Carolina:  Application  to  Engage  In 
Nonbanking  Activities 

United  Carolina  Bancshares 
Corporation.  Whiteville.  North  Carolina 
(Applicant),  has  applied  pursuant  to 
section  4(ci(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8)) 
(BHC  Act)  and  §  225.23(a)  of  the  Board's 
Regulation  Y  (12  CFR  225.23(a))  to 
retain  its  investment  in  Southeast 
Switch,  Inc.  (Company),  which  engages 
in  data  processing  and  related 
nonbanking  activities  pursuant  to 
Regulation  Y.  Applicant  currently  owns 
indirectly  8.33  percent  of  the  Class  A 
shares  of  Company.  Applicant  also  has 
joined  the  application  filed  by  Bank 
South  Corporation,  et  al.,  for  Company 
to  provide  card  production  and  related 
services  to  entities  that  are  not  members 
of  the  Honor  electronic  funds  transfer 
(EFT)  network.  See  59  FR  51197 
(October  7.  1994). 

Closely  Related  to  Banking  Standard 

Section  4(c)(8)  of  the  BHC  Act 
provides  that  a  bank  holding  company 
may.  with  Board  approval,  engage  in 
any  activity  "which  the  Board  after  due 
notice  and  opportunity  for  hearing  has 
determined  (by  order  or  regulation)  to 
l)e  so  closely  related  to  banking  or 
managing  or  controlling  banks  as  to  be 
a  proper  incident  thereto..."  In 


determining  whether  a  proposed 
activity  is  closely  related  to  banking  for 
purposes  of  the  BHC  Act.  the  Board 
considers,  inter  alia,  the  matters  set 
forth  in  National  Courier  Association  v. 
Board  of  Governors  of  the  Federal 
Resene  System.  516  F.2d  1229  (D.C.  Qr. 
1975).  These  considerations  are  (1) 
whether  banks  generally  have  in  fact 
provided  the  proposed  services.  (2) 
whether  banks  generally  provide 
services  that  are  operationally  or 
functionally  so  similar  to  the  proposed 
services  as  to  equip  them  particularly 
well  to  provide  the  proposed  services, 
and  (3)  whether  banks  generally  provide 
services  that  are  so  integrally  related  to 
the  proposed  services  as  to  require  their 
provision  in  a  specialized  form.  See  516 
F.2d  at  1237.  In  addition,  the  Board  may 
consider  any  other  basis  that  may 
demonstrate  that  the  activity  has  a 
reasonable  or  close  relationship  to 
banking  or  managing  or  controlling 
banks.  Board  Statement  Regarding 
Regulation  Y,  49  FR  806  (January  5. 
1984). 

Applicant  would  engage  through 
Company  in  those  nonl)anking  activities 
in  which  Company  may  currently 
engage  and  in  providing  card 
production  and  related  services  to 
entities  that  are  not  members  of  the 
Honor  electronic  funds  transfer  (EFT) 
network,  as  proposed  by  Bank  South  ef 
al.  Applicant  maintains  that  the 
proposed  card  production  activities  are 
closely  related  to  banking  within  the 
meaning  of  the  BHC  Act.  Specifically, 
Applicant  maintains  that  the  Board  has 
previously  authorized  bank  holding 
companies  to  provide  data  processing 
services  to  nonfinancial  customers.  See. 
e.g..  Citicorp.  72  Federal  Reserve 
Bulletin  497  (1986).  In  addition. 
Applicant  maintains  that  the  Board  has 
authorized  card  embossing  and  issuance 
functions  with  respect  to  medical 
benefits  cards  issued  by  payer 
organizations.  Banc  One  Corporation.  80 
Federal  Reserve  Bulletin  139  (1994). 
Applicant  also  maintains  that  the  Board 
has  authorized  card  embossing  and 
encoding  functions  with  respect  to 
stored  value  cards  for  nonfinancial 
institutions.  Banc  One  Corporation,  79 
Federal  Reserve  Bulletin  1158  (1993). 
Applicant  further  maintains  that  the 
data  embos.sed  on  the  type  of  cards  that 
are  the  subject  of  this  application  are 
banking,  economic,  or  financial  data 
that  permit  the  cardholder  to  initiate  or 
consummate  a  banking  or  financial 
transaction,  and  that  the  identity  of  the 
customer  does  not  change  the  financial 
nature  of  the  information  being  encoded 
and  processed. 


Proper  Incident  to  Banking  Standard 

In  order  to  approve  the  proposal,  the 
Board  also  must  determine  that  the 
proposed  activities  to  be  conducted  by 
Company  "can  reasonably  be  expected 
to  produce  benefits  to  the  public,  such 
as  greater  convenience,  increased 
competition,  or  gains  in  efficiency,  that 
outweigh  possible  adverse  effects,  such 
as  undue  concentration  of  resources, 
decreased  or  unfair  competition, 
conflicts  of  interests,  or  unsound 
banking  practices."  12  U.S.C.  1843(c)(8). 

Applicant  believes  that  the  proposal 
will  produce  public  benefits  that 
outweigh  any  potential  adverse  effects. 
In  particular.  Applicant  maintains  that 
the  proposal  will  enhance  customer 
convenience  and  efficiency.  In  addition. 
Applicant  states  that  the  proposed 
activities  will  not  result  in  adverse 
effects  such  as  an  undue  concentration 
of  resources,  decreased  or  unfair 
competition,  conflicts  of  interests,  or 
unsound  banking  practices. 

In  publishing  the  proposal  for 
comment,  the  Board  does  not  take  a 
position  on  issues  raised  by  the 
proposal.  Notice  of  the  proposal  is 
published  solely  in  order  to  seek  the 
views  of  interested  persons  on  the 
issues  presented  by  the  application,  and 
does  not  represent  a  determination  by 
the  Board  that  the  proposal  meets  or  is 
likely  to  meet  the  standards  of  the  BHC 
Act. 

Any  comments  or  requests  for  hearing 
should  be  submitted  in  writing  and 
received  by  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washington. 
D.C.  20551,  not  later  than  December  5, 
1994.  Any  request  for  a  hearing  on  this 
application  must,  as  required  by  § 
262.3(e)  of  the  Board's  Rules  of 
Procedure  (12  CFR  262.3(e)),  be 
accompanied  by  a  statement  of  the 
reasons  why  a  written  presentation 
would  not  suffice  in  lieu  of  a  hearing, 
identifying  specifically  any  questions  of 
fact  that  are  in  dispute,  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing,  and  indicating  how  the  party 
commenting  would  be  aggrieved  by 
approval  of  the  proposal. 

This  application  may  be  inspected  at 
the  offices  of  the  Board  of  Governors, 
the  Federal  Reserve  Bank  of  Atlanta,  or 
the  Federal  Reserve  Bank  of  Richmond. 

Board  of  Governors  of  the  Federal  Reserve 
System.  November  7. 1994. 
leiuiifier  f.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc  94-27989  Filed  11-10-94:  8:45  am) 
BILLING  CODE  ttlOOI-F 


Wilmot  Bank  HoMing  Company,  et  al.; 
Formations  of;  Acquisitions  by;  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  for  the  Board's  approval 
imder  section  3  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1842)  and  § 
225.14  of  the  Board's  Regulation  Y  (12 
CFR  225.14)  to  become  a  bank  holding 
company  or  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  applications 
are  set  forth  in  section  3(c)  of  the  Act 
(12  U.S.C.  1842(c)). 

Each  application  is  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  Once  the 
application  has  been  accepted  for 
processing,  it  will  also  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  to  the 
Reserve  Bank  or  to  the  offices  of  the 
Board  of  Governors.  Any  comment  on 
an  application  that  requests  a  hearing 
must  include  a  statement  of  why  a 
written  presentation  would  not  suffice 
in  lieu  of  a  hearing,  identifying 
specifically  any  questions  of  fact  that 
are  in  dispute  and  summarizing  the 
evidence  that  would  be  presented  at  a 
hearing. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  not  later  than 
December  5,  1994. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63166: 

1.  Wilmot  Bank  Holding  Company. 
Wilmot,  Arkansas:  to  become  a  bank 
holding  company  by  acquiring  70.75 
percent  of  the  voting  shares  of  Wilmot 
State  Bank,  Wilmot,  Arkansas. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (John  E.  Yorke,  Senior  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198: 

1.  Community  Financial  Corporation. 
Topeka,  Kansas;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Community  National  Bank  (in 
organization),  Topeka,  Kansas. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

'     1.  Signature  Bancshares.  Inc.,  Dallas, 
Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Signature  Delaware 
Financial  Corporation,  Dover,  Delaware, 
and  thereby  indirectly  acquire  First 
State  Bank,  Coolidge,  Texas.  In  addition. 
Signature  Delaware  Financial 
Corporation,  Etover,  Delaware,  has 
applied  to  become  a  bank  holding 


company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank, 
Coolidge,  Texas. 

Board  of  Governor?  of  the  Federal  Reserve 
System,  November  7, 1994. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  94-27990  Filed  11-10-94:  845  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Federal  Allotments  to  States  for  Social 
Services  Expenditures,  Pursuant  to 
Title  XX,  Block  Grants  to  States  for 
Social  Services;  Promulgation  for 
Fiscal  Year  1996 

agency:  Administration  for  Children 
and  Families,  Department  of  Health  and 
Human  Services. 

ACTION:  Notification  of  allocation  of  title 
XX — social  services  block  grant 
allotments  for  Fiscal  Year  1996. 
SUMMARY:  This  issuance  sets  forth  the 
individual  allotments  to  States  for  Fiscal 
Year  1996,  pursuant  to  title  XX  of  the 
Social  Security  Act,  as  amended  (Act). 
The  allotments  to  the  States  published 
herein  are  based  upon  the  authorization 
set  forth  in  section  2003  of  the  Act  and 
are  contingent  upon  Congressional 
appropriations  for  the  fiscal  year.  If 
Congress  enacts  and  the  President 
approves  an  amount  different  from  the 
authorization,  the  allotments  will  be 
adjusted  proportionately. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  A.  Bums.  (202)  401-5536. 
SUPPLEMENTARY  INFORMATION:  Section 
2003  of  the  Act  authorizes  $2.8  billion 
for  Fiscal  Year  1996  and  provides  that 
it  be  allocated  as  follows: 

(1)  Puerto  Rico,  Guam,  the  Virgin 
Islands,  and  the  Northern  Mariana 
Islands  each  receives  an  amount  which 
bears  the  same  ratio  to  $2.8  billion  as  its 
allocation  for  Fiscal  Year  1981  bore  to 
$2.9  biUion. 

(2)  American  Samoa  receives  an 
amount  which  bears  the  same  ratio  to 
the  amount  allotted  to  the  Northern 
Mariana  Islands  as  the  population  of 
American  Samoa  bears  to  the  . 
population  of  the  Northern  Mariana 
Islands  determined  on  the  basis  of  the 
most  recent  data  available  at  the  time 
such  allotment  is  determined. 

(3)  The  remainder  of  the  $2.8  billion 
is  allotted  to  each  State  in  the  same 
proportion  as  that  State's  population  is 
to  the  population  of  all  States,  based 


upon  the  most  recent  data  available 
fiim  the  Department  of  Conunerce. 

For  Fiscal  Year  1996.  the  allotments 
are  based  upon  the  Bureau  of  Census 
population  statistics  contained  in  its 
reports  "Updated  National/State 
Population  Estimates"  (CB94-43  Table 
1)  released  March  1994,  and  "1990 
Census  of  Population  and  Housing" 
(CPH-6-AS  and  CPH-6-CNMI) 
published  April  1992,  which  are  the 
most  recent  data  available  from  the 
Department  of  Commerce  at  this  time  as 
to  the  population  of  each  State  and  each 
Territory. 

EFFECTIVE  DATE:  The  allotments  shall  be 
effective  October  1,  1995. 

Fiscal  Year  1996  Federal  Allotments  to 
States  for  Social  Services— Title  XX 
Block  Grants 

TOTAL  S2.800.000.000 

ALABAMA  45,202.466 

ALASKA  6,477.545 

AMERICAN  SAMOA  104.188 

ARIZONA  42,492.693 

ARKANSAS  26,169.280 

CALIFORNIA  336,951.078 

COLOR^^DO  38.498.207 

CONNECTICUT  35,378,190 

DELAWARE  7,567.931 

DIST.  OF  COL „.  6,250.831 

FLORIDA  147,677.222 

GEORGIA  74.675,294 

GUAM   482,759 

HAWAII 12,663.600 

IDAHO  11,875,499 

ILLINOIS  126,279.733 

INDIANA  61,677.021 

IOWA  30.379.684 

KANSAS  27,324,443 

KENTUCKY 40.905,695 

LOUISIANA  46,368,424 

MAINE 13,376,130 

MARYLAND  53,601.682 

MASSACHUSETTS  64.904.998 

MICHIGAN  102,323.614 

MINNESOTA  48,765,115 

MISSISSIPPI 28,533.584 

MISSOURI  56.505.781 

MONTANA  9,068.563 

NEBRASKA  17,349.024 

NEVADA   14,995,516 

NEW  HAMPSHIRE  12,156.192 

NEW  JERSEY  85,060.957 

NEW  MEXICO 17,446.187 

NEW  YORK  196.453,134 

NORTH  CAROLINA  74,977.580 

NORTH  DAKOTA 6,866.197 

NO.  MARIANA  IS- 
LANDS    96.5,52 

OHIO  119.737.413 

OKLAHOMA  34,881.578 

OREGON   32,733.192 

PENNSYLVANL\  129,982.730 

PUERTO  RICO  14,482.759 

RHODE  ISLAND  10,806.704 

SOUTH  CAROLINA  39,329,492 

SOUTH  DAKOTA  7,729.870 

TENNESSEE  55,048.334 

TEXAS  194,661.013 

UTAH  20.080.388 

VERMONT  6,229.239 


UMI 
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VIRGIN  ISLANDS 

VIRGINIA  

WASHINGTON  .... 
WEST  VIRGINIA  .. 

WISCONSIN  

WYOMING  


482.759 
70.076.237 
56.732.495 
19.648.552 
54.389.783 
5.084.873 

Dated:  November  4. 1994. 
Donald  Sykes, 

Dn^ctor.  Office  of  Community  Services. 
|FR  Doc.  94-27929  Filed  11-10-94;  8:45  am) 
BILLING  CODE  4I««-«1-^ 


Agency  For  Toxic  Substances  and 
Dicsase  Registry 

[ATSDR-a/J 

Availability  of  Final  Toxicological 

Profiles 

AGENCY:  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR).  Public 
Health  Service  (PHS).  Department  of 
Hrnlth  and  Human  Services  (HHS). 
ACTKDN:  Notice  of  availability. 

SUMMARY:  This  notice  announces  the 
availability  of  6  final  and  g  updated 
final  toxicological  profiles  of  priority 
hazardous  sulstances  comprising  the 
sixth  set  prepcLied  by  ATSDR. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kim  Fears.  Agency  for  Toxic  Substances 
and  Disease  Registry.  Division  of 
Toxicology.  IGOO  Clifton  Road.  NE.. 
Mail  Stop  E-29.  Atlanta.  Georgia  30333. 
telephone  (404)  639-6304. 


SUPPl-EMENTARY  MFORMATtON:  The 
Superfund  Amendments  and 
Reauthorization  Act  (SARA)  (Pub.  L. 
99-499)  amends  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  Superfund)  (42  U.S.C.  9601 
et  seq.)  by  establishing  certain 
requirements  for  the  ATSDR  and  the 
Environmental  Protection  Agency  (EPA) 
with  regard  to  hazardous  substances 
which  are  most  commonly  found  at 
facilities  on  the  CERCLA  National 
Priorities  List  (NPL).  Among  these 
statutory  requirements  is  a  mandate  for 
the  Administrator  of  ATSDR  to  prepare 
toxicological  profiles  for  each  substance 
included  on  the  priority  lists  of 
hazardous  substances.  These  lists 
identified  the  275  hazardous  substances 
which  both  agencies  determined  pose 
the  most  significant  potential  threat  to 
human  health.  The  availability  of  the 
revised  list  of  the  275  most  hazardous 
substances  was  announced  in  the 
Federal  Register  on  February  28,  1994 
(59  FR  9486).  For  prior  versions  of  the 
list  of  substances,  see  Federal  Register 
notices  dated  April  17.  1987.  (52  FR 
12866):  October  20, 1988,  (53  FR  41280); 
October  26. 1989,  (54  FR  43619); 
October  17, 1990,  (55  FR  42067); 
October  17, 1991.  (56  FR  52166)  and 
October  28. 1992.  (57  FR  48801). 

Notice  of  the  availabihty  of  drafts  of 
the  sixth  set  (15)  of  toxicological 


profiles  for  public  review  and  comment 
was  published  in  the  Federal  Register 
on  October  8, 1992,  (57  FR  46393).  with 
notice  that  a  90-day  public  comment 
period  would  be  provided  for  each 
profile,  starting  from  the  actual  release 
date.  Following  the  close  of  each 
comment  period,  chemical-specific 
comments  were  addressed,  and  where 
appropriate,  changes  were  incorporated 
into  each  profile.  The  public  comments, 
the  classification  of  and  response  to 
those  comments,  and  other  data 
submitted  in  response  to  the  Federal 
Register  notice  bear  the  docket  control 
number  ATSDR-59.  This  material  is 
available  for  public  inspection  at  the 
Division  of  Toxicology,  Agency  for 
Toxic  Substances  and  Disease  Registry, 
Building  4,  Suite  2400.  Executive  Park 
Drive.  Atlanta,  Georgia,  between  8  a.m. 
and  4:30  pjn.,  Monday  through  Friday, 
except  legal  holidays. 

Availability 

This  notice  announces  the  availability 
of  6  final  and  9  updated  final 
toxicological  profiles  comprising  the 
sixth  set.  The  following  toxicological 
profiles  are  now  available  through  the 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service  (NTIS), 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161,  telephone  1-800-553- 
6847.  There  is  a  charge  for  these  profiles 
as  determined  by  NTIS. 


Toxicological  protiie 


Sixth  Set; 


1 .  Acetone  

2.  Cartion  Teiiachlcride  (UPDATE)  !..!!"."]!!!!!!! 

3.  Chlofdane  (UPDATE) """. 

4.  Chkyodil^enzofurans  

1.3./.8-Tf»trach»oroc!iphenylene  oxide 

2,3,6.8- retrachlofOdip>>enyier»e  oxide 

2.3.7,8- Tetrachlorod-phenylene  oxide „ 

i,2.3,'i.8-PentachlorodtphePvtene  oxide „. 

1,2.3./.8-Pentactilorodip^er,ifcne  oxide _..... 

2.3.4. 7.8-Peri,acro(Odiphenytene  oxide 

1 ,2.3.4. 7.8-HexachJorodiphenyiene  oxide 

1 ,2,3.6. 7.8-HexacNofodipheny'ene  oxide „.. 

1.2.3.7.8,ii-Hexacntofod»phenylene  oxide 

1 .2.4.6. 7.9-Hexachiorodiphenyiene  oxide 

2,3.4.6  7.e-Hexachlof0diphenylene  oxide 

1.2,3.4.6.7.8-Hep*achlofodtpheny(ene  oxide 

1.2.3.V6,7.9-Heptachlorodiphenylene  oxide 

1.2.3.4  6,8,9-Heptachlofodipheny(ene  oxide 

1.2.3.4,7.8.9-Heptachlofodipheny(ene  oxide 

1.2.3.4  6.7,8.9-Octachlorodiphenylene  oxide 

5  4.4-OOT.  OCE.  ODD  (UPDATE)  

DicWorodiphenyttrichloroethane  (DDT)  

DicWorodtphenyWichloroethylene  (DDE)  

1 . 1  .•t>s(4-chlOfophenyl)-2.2-dehloroethane  (ODD) 

6.  1 .2-Dichloroethane  (UPDATE) „.. 

7.  1,1-Ochlofoethene  (UPDATE) „.."... 

8.  Hexachkxotxjtadtene  

9.  Hexachlofocyclohexanes  _ .-, 

Gamma-Hexachlofocyclohexane  

Aipha-Hexachtofocyclohexane 

Beta-HexacMorocyclohexane 


NTIS  Order  No. 


PB/95/1 00095 
PB/95/100103 
Pa95/100111 
P8/95/100129 


CAS  No. 


PB/95/100137 


PB/95/100145 
PB/95/1 001 52 
PB«5/100160 
PB/95/10C178 


67-64-1 

56-23-5 

12789-03-6 

57117-35^ 
57117-37-0 
51207-31-9 
67517-48-0 
57117-41-€ 
57117-31-4 
70648-26-9 
57117-44-9 
72918-21-9 
75627-02-0 
60851-34-5 
67562-39-4 
70648-25-8 
69698-58-4 
55673-89-7 
39001-02-0 

50^29^ 
72-55-9 
72-54-8 
107-06-2 
75-^35-4 
87-68-3 

58-89-9 
319-84-6 
319-85-7 


Toxicoiogtcal  profite 


Detta-HexacNorocydohexane 

10.  MBOCA  .„ 

11.  Mercury  (UPDATE)  

12.  Methoxychlor „ , 

13.  Pentachlorophenol  (UPDATE) 

14.  Toluene  (UPDATE) 

15.  Zinc  (UPDATE)  . _ , 


NTIS  Order  No. 


PB/95/100186  ... 
PB«5/100194  .„ 
PB/95/1 00202  ... 
PB/95/1 002 10  ... 
PB/95/1 00228  .„ 
PB/95/1 00236  ... 


CAS  No. 


319-86-8 

101-14-4 

7439-97-6 

72-43-6 

87-86-6 

108-88-3 

7440-66-6 


Dated:  November  7. 1994. 
Claire  V.  Broome, 

Deputy  Administrator,  Agency  for  Toxic 

Substances  and  Disease  Registry. 

|FR  Do<;.  94-27964  Filed  11-10-94;  8:45  ami 
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Food  and  Drug  Administration 
[Docket  No.  94M-0364] 

Cook  OB/GYN;  Premailiet  Approval  of 
the  Cook  Chorionic  Villus  Sampling 
Set 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  armouncing  its 
approval  of  the  application  by  Cook  OB/ 
GYN.  Spencer.  IN.  for  premarket 
approval,  under  the  Feideral  Food.  Drug, 
and  Cosmetic  Act  (the  act),  of  the  Cook 
Chorionic  Villus  Sampling  Set.  After 
reviewing  the  recommendation  of  the 
Obstetrics-Gynecology  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  September  30, 
1994,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  December  14. 1994. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
.Management  Branch  (HFA-305).  Food 
and  I>rug  Administration,  rm.  1-23, 
12420  ParkJawn  Dr.,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colin  M.  Pollard.  Center  for  Devices  and 
Radiological  Health  (HFZ-470).  Food 
and  Drug  Administration.  1390  Piccard 
Dr..  Rockville.  MD  20850,  301-594- 
1180. 

SUPPLEMENTARY  INFORMATION:  On 
February  1, 1990,  Cook  OB/GYN, 
Spencer.  IN  47460,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
the  Cook  Chorionic  Villus  Sampling  Set. 
This  device  is  indicated  for  use  in 
obtaining  chorionic  tissue  samples 
transcervically  for  the  prenatal 
diagnosis  of  genetic  abnormaUties 
during  wfieks  10  to  12  of  pregnancy. 


On  April  29, 1991.  the  Obstetrics- 
Gynecoiogy'Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  reviewed 
and  recommended  approval  of  the 
application  subject  to  the  submission  of 
the  revised  indication  for  use  of  the 
device  and  revised  draft  labeling.  On 
September  30, 1994.  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (iiddress 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act.  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  crther  details. 

Petitioners  may,  at  any  time  on  or 
before  (insert  date  30  days  after  date  of 


pubtication  in  the  Federal  Register),  file 
with  the  Dockets  Management  Branch 
(address  above)  two  copies  of  each 
petition  and  supporting  data  and 
information,  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  October  27, 1994. 
Joseph  A.  Levin, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiologicai  Health. 

IFR  Doc.  94-27926  Filed  11-1(^-94:  8  45  ami 
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[Docket  No.  94M-0362] 

CIBA  Coming  Diagriostics  Corp.; 
Premarket  Approval  of  ACS^  CEA 
Assay 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Ciha 
Coming  Corp.,  Medfield,  MA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  ACS™  CEA  Assay.  FDA's  Center 
for  Devices  and  Radiological  Health 
(CDRK)  notified  the  applicant  by  letter 
of  August  23, 1994,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  December  14,  1994. 

ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  rm.  1-23, 
12420  Parklewn  Dr..  Rockville,  MD 
20857. 
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FOR  FURTHiR  MFOMMATION  CONTACT: 
Peter  E.  Mudm.  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  1390  Piccard 
Dr..  Rockville.  MD  20850.  301-594- 
1293 

8UPf>t^MENTARV  INFORMATION:  On  June 
23. 1993.  Qba  Coming  Diagnostics 
Corp..  Medfield.  MA  02052-1688. 
submitted  to  CDRH  an  application  for 
premarket  aoproval  of  the  ACS^^  CEA 
Assay.  The  device  is  an  in  vitro  device 
for  the  quantitative  measurement  of 
carcinoembryonic  antigen  (CEA)  in 
human  serum  to  aid  in  the  management 
of  cancer  patients  in  whom  changing 
concentrations  of  cea  are  observed, 
using  the  Gba  Coming  Automated 
Chemiluminescence  System  (ACS). 

In  accordance  with  tne  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990  (Pub.  L. 
tOl-629).  this  premarket  approval 
application  (PMA)  was  not  referred  to 
the  Immunology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  for  review 
and  recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  August  23.  1994.  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  US  C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act.  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  part  12  (21 
CFR  part  12)  of  FD-^'s  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  §  10.33(b)  (21 
CFR  10.33(b)).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 


material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  he 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may.  at  any  time  on  or 
before  (insert  date  30  days  after  date  of 
publication  in  the  Federal  Register),  file 
with  the  Dockets  Management  Branch 
(address  above)  two  copies  of  each 
petition  and  supporting  data  and 
information,  identified  with  the  name  of 
the  device  and  the  docket  number  found 
in  brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  OctotMr  27, 1994. 
lowph  A.  Uvitt. 

Deputy  Director  for  Regulations  Policy.  Center 
for  Dexices  and  Radiological  Health. 
(FR  Doc.  94-27925  Filed  11-10-94;  8:45  am) 
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Healtti  Care  Financing  Administration 

Public  Information  Collection 
Requirements  Submined  to  the  Office 
of  Management  and  Budget  (0MB)  for 
Clearance 

agency:  Health  Care  Financing 
Administration. 

The  Health  Care  Financing 
Administration  (HCFA).  Department  of 
Health  and  Human  Services  (HHS).  has 
submitted  to  OMB  the  following 
proposals  for  the  collection  of 
information  in  compliance  with  the 
Papenvork  Reduction  Act  (Public  Law 
96-511). 

1.  r>7>e  o/flequest.  Revision;  Title  of 
Information  Collection:  Monitoring  and 
Evaluation  of  the  Medicare  Cataract 
Surgery  Alternate  Payment 
Demonstration;  Form  No.:  HCFA-R- 
154;  Use:  Proposed  changes  in  the 
presurgery  and  postsurgery  patient 
interviews  that  will  be  used  to  interview 
Medicare  beneficiaries  participating  in 
the  Medicare  Cataract  Surgery  Alternate 
Payment  Demonstration.  Changes  in  the 
research  design  necessitate  that  some 
questions  in  the  beneficiary  surveys  be 


modified  in  order  to  be  comparable  to 
an  existing  data  base  and  that  total 
annual  respondent  burden  be  reduced.; 
Frequency:  On  occasion;  Respondents: 
Individuals  or  households,  businesses 
or  other  for  profit,  nonprofit 
institutions;  Estimated  Number  of 
Responses:  562  (survey),  4,170 
(checklist);  Average  Hours  Per 
Response:  .30  (survey),  .15  (checklist); 
Total  Estimated  Burden  Hours:  795. 

2.  Type  of  Request:  ReinstatemenV, 
Title  of  Information  Collection: 
Statement  of  Deficiencies  and  Plan  of 
Correction;  Form  No.:  HCFA-2567;  Use: 
This  form  provides  information 
regarding  deficiencies  noted  during 
periodic  facility  and  laboraton' 
certification  surveys.  Information  from 
this  form  is  used  to  make  decisions 
concerning  certification  and 
recertification  of  health  care  facilities 
participating  in  the  Medicare/Medicaid 
programs  and  of  laboratories  regulated 
by  the  Clinical  Laboratory  Improvement 
Amendments  (CLIA);  Frequency: 
Biennially;  Respondents:  Businesses  or 
other  for  profit,  small  businesses  or 
organizations.  State  or  local 
governments.  Federal  agencies  or 
employees:  Estimated  Number  of 
Responses:  98,400;  Average  Hours  Per 
Response:  2;  7o/a/  Estimated  Burden 
Hours:  196.800. 

3.  r>77eo//?e(7uesf;  Reinstatement; 
Title  of  Information  Collection: 
Laboratory  Personnel  Report  (CLIA); 
Form  No.:  HCFA-209;  Use:  This  form  is 
used  by  the  State  agency  to  determine 

a  laboratory's  compliance  with 
personnel  qualifications  under  CLIA. 
This  information  is  needed  for  a 
laboratory's  CLIA  certification  and 
recertification;  Frequency:  Biennially; 
Respondents:  State  or  local 
governments,  businesses  or  other  for 
profit.  Federal  agencies  or  employees, 
small  businesses  or  organizations, 
nonprofit  institutions;  Estimated 
Number  of  Responses:  26,250;  Average 
Hours  Per  Response:  .5;  Total  Estimated 
Burden  Hours:  13.125. 

4.  737>eo//?equesf;  Reinstatement; 
Title  of  Information  Collection:  Clinical 
Laboratory  Improvement  Amendments 
of  1988  (CLL\).  Section  42  CFR,  Part 
493;  Form  No.:  HCFA-R-26;  Use:  CLL\ 
requires  every  laboratory,  with  certain 
exceptions  contained  in  the  regulation, 
that  performs  testing  on  human 
specimens  to  meet  performance 
requirements  in  order  to  be  certified. 
This  rule,  HSQ-176,  implements  the 
certificate,  laboratory  standards,  and 
ins|>ection  requirements  of  CLIA; 
Frequency:  On  occasion:  Respondents: 
Federal  agencies  or  employees, 
nonprofit  institutions.  State  or  local 
governments,  individuals  or 


households;  Estimated  Number  of 
Responses:  149.700;  Average  Hours  Per 
Response:  61.468;  Total  Estimated 
Burden  Hours:  9,204,754. 

Additional  Information  or  Comments: 
Call  the  Reports  Clearance  Office  on 
(410)  966-5536  for  copies  of  the 
clearance  request  packages.  Written 
comments  and  recommendations  for  the 
proposed  information  collections 
should  be  sent  within  30  dajrs  of  this 
notice  directly  to  the  OMB  Desk  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch.  Attention:  Allison  Eydt,  New 
Executive  Office  Building.  Room 
3001.  Washington.  D.C.  20503. 

Dated:  November  2. 1994. 
Kathleen  Larson. 

Acting  Director,  Management  Planning  and 
Analysis  Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration. 

[FR  Doc.  94-27942  Filed  11-10-94;  8:45  ami 
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IBPO-127-N] 

Medicare  and  Medicaid  Programs; 
Ouarterty  Listing  of  Program 
Issuances  and  Coverage  Decisions — 
Second  Quarter  1994 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
action:  Notice. 

summary:  This.noUce  lists  HCFA 
manual  instructions,  substantive  and 
interpretive  regulations  and  other 
Federal  Register  notices,  and  statements 
of  policy  that  were  published  during 
April,  May,  and  June  of  1994  that  relate 
to  the  Medicare  and  Medicaid  programs. 
Section  1871(c)  of  the  Social  Security 
Act  requires  that  we  publish  a  list  of 
Medicare  issuances  in  the  Federal 
Register  at  least  every  3  months. 
Although  we  are  not  mandated  to  do  so 
by  statute,  for  the  sake  of  completeness 
of  the  listing,  we  are  including  all 
Medicaid  issuances  and  Medicare  and 
Medicaid  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  this  timefiame. 

We  are  also  providing  the  content  of 
revisions  to  the  Medicare  Coverage 
Issues  Manual  published  between  April 
1  and  June  30. 1994.  On  August  21. 
1989.  we  pubhshed  the  content  of  the 
Manual  (54  FR  34555)  and  indicated 
that  we  will  publish  quarterly  any 
updates.  Adding  to  this  hsUng  the 
complete  text  of  the  changes  to  the 
Medicare  Coverage  Issues  Manual 
allows  us  to  fulfill  this  requirement  in 
a  maimer  that  facilitates  identification 
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of  coverage  and  other  changes  in  our 
manuals. 

FOR  FURTHER  INFORMATION  COflTACT: 

Margaret  Cotton.  (410)  966-5255  (For 

Medicare  instruction  information) 
Walter  Rutemueller.  (410)  966-5395 

(For  Medicare  coverage  information) 
Pat  Prete.  (410)  966-3246  (For  Medicaid 

instruction  information) 
Michael  Robinson,  (410}  966-5633  (For 

all  other  information) 

SUPPLEMENTARY  INFORMATION: 
I.  Program  Issuances 

The  Health  Care  Financing 
Administration  (HCFA)  is  responsible 
for  administering  the  Medicare  and 
Medicaid  programs,  which  pay  for 
health  care  and  related  services  for  36 
million  Medicare  beneficiaries  and  33 
million  Medicaid  recipients. 
Administration  of  these  programs 
involves  (1)  Providing  information  to 
Medicare  beneficiaries  and  Medicaid 
recipients,  health  care  providers,  and 
the  pubhc;  and  (2)  effective 
communications  with  regional  offices. 
State  governments.  State  Medicaid 
Agencies,  State  Survey  Agencies, 
various  providers  of  health  care,  fiscal 
intermediaries  and  carriers  who  process 
claims  and  pay  bills,  and  others.  To 
implement  the  various  statutes  on 
which  the  programs  are  based,  we  issue 
regulations  under  authority  granted  the 
Secretary  under  sections  1102. 1871,  and 
1902  and  related  provisions  of  the 
Social  Security  Act  (the  Act)  and  also 
issue  various  manuals,  memoranda,  and 
statements  necessary  to  administer  the 
programs  efficiently. 

Section  1871(c)(1)  of  the  Act  requires 
that  we  publish  in  the  Federal  Register 
at  least  every  3  months  a  list  of  all 
Medicare  manual  instructions,     . 
interpretive  rules,  statements  of  policy, 
and  guidelines  of  general  apphcability 
not  issued  as  regulations.  We  published 
our  first  notice  June  9, 1988  (53  FR 
21730).  Although  we  are  not  mandated 
to  do  so  by  statute,  for  the  sake  of 
completeness  of  the  listing  of 
operational  and  policy  statements,  we 
are  continuing  our  practice  of  including 
Medicare  substantive  and  interpretive 
regulations  (proposed  and  final) 
published  during  the  3-month 
timeframe.  Since  the  publication  of  our 
quarterly  listing  on  June  12, 1992  (57  FR 
24797),  we  decided  to  add  Medicaid 
issuances  to  our  quarterly  listings. 
Accordingly,  we  are  listing  in  this 
notice  Medicaid  issuances  and 
Medicaid  substantive  and  interpretive 
regulations  published  from  April  1 
through  June  30, 1994. 


n.  Medicare  Coverage  Issues 

We  receive  numerous  inquiries  from 
the  general  pubUc  about  whether 
specific  items  or  services  are  covered 
under  Medicare.  Providers,  carriers,  and 
intermediaries  have  copies  of  the 
Medicare  Coverage  Issues  Manual, 
which  identifies  those  medical  items, 
services,  technologies,  or  treatment 
procedures  that  can  be  paid  for  under 
Medicare.  On  August  21, 1989,  we 
published  a  notice  in  the  Federal 
Register  (54  FR  34555)  that  contained 
all  the  Medicare  coverage  decisions 
issued  in  that  manual. 

In  that  notice,  we  indicated  that 
revisions  to  the  Coverage  Issues  Manual 
will  be  published  at  least  quarterly  in 
the  Federal  Register.  We  also  sometimes 
issue  proposed  or  final  national 
coverage  decision  changes  in  separate 
Federal  Register  notices.  Readers 
should  find  this  an  easy  way  to  identify 
both  issuance  changes  to  all  our 
manuals  and  the  text  of  changes  to  the 
Coverage  Issues  Manual. 

Revisions  to  the  Coverage  Issues 
Manual  are  not  published  on  a  regular 
basis  but  on  an  as-needed  basis.  We 
publish  revisions  as  a  result  of 
technological  changes,  medical  practice 
changes,  responses  to  inquiries  we 
receive  seeking  clarifications,  or  the 
resolution  of  coverage  issues  under 
Medicare.  If  no  Coverage  Issues  Manual 
revisions  were  published  during  a 
particular  quarter,  our  listing  will  reflect 
that  fact. 

Not  all  revisions  to  the  Coverage 
Issues  Manual  contain  major  changes. 
As  with  any  instruction,  sometimes 
minor  clarifications  or  revisions  are 
made  within  the  text.  We  have  reprinted 
manual  revisions  as  transmitted  to 
manual  holders.  The  new  text  is  shown 
in  italics.  We  wall  not  reprint  the  table 
of  contents,  since  the  table  of  contents 
serves  primarily  as  a  finding  aid  for  the 
user  of  the  manual  and  does  not  identify 
items  as  covered  or  not. 

III.  How  To  Use  the  Addenda 

This  notice  is  organized  so  that  a 
reader  may  review  the  subjects  of  all 
manual  issuances,  memoranda, 
substantive  and  interpretive  regulations, 
or  coverage  decisions  published  during 
the  timeframe  to  determine  whether  any 
are  of  particular  interest.  We  expect  it  to 
be  used  in  concert  with  previously 
published  notices.  Most  notably,  those 
unfamiliar  with  a  description  of  our 
Medicare  manuals  may  wish  to  review 
Table  I  of  our  first  three  notices  (53  FR 
21730,  53  FR  36891,  and  53  FR  50577) 
and  the  notice  published  March  31. 
1993  (58  FR  16837).  and  those  desiring 
information  on  the  Medicare  Coverage 
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Issues  Manual  may  wish  to  review  the 
August  21.  1989.  pubhcation  (54  FR 
34555). 

To  aid  the  reader,  we  have  organized 
and  divided  this  current  listing  into  five 
addenda.  Addendum  I  identifies 
updates  that  changed  the  Coverage 
Issues  Manual.  We  published  notices  in 
the  Federal  Register  that  included  the 
text  of  changes  to  the  Coverage  Issues 
Manual.  These  updates,  when  added  to 
material  from  the  manual  published  on 
August  21. 1989.  constitute  a  complete 
manual  as  of  August  5,  1994.  Parties 
interested  in  obtaining  a  copy  of  the 
manual  and  revisions  should  follow  the 
instructions  in  section  IV  of  this  notice. 

Addendum  II  identiHes  previous 
Federal  Register  documents  that 
contain  a  description  of  all  previously 
published  HCFA  Medicare  and 
Medicaid  manuals  and  memoranda. 

Addendum  III  of  this  notice  lists,  for 
each  of  our  manuals  or  Program 
Memoranda,  a  HCFA  transmittal 
number  unique  to  that  instruction  and 
its  subject  matter.  A  transmittal  may 
consist  of  a  single  instruction  or  many. 
Often  it  is  necessary  to  use  information 
in  a  transmittal  in  conjunction  with 
information  currently  in  the  manuals- 
Addendum  IV  lists  all  substantive  and 
interpretive  Medicare  and  Medicaid 
regulations  and  general  notices 
published  in  the  Federal  Register 
during  the  quarter  covered  by  this 
notice.  For  each  item,  we  list  the  date 
published,  the  Federal  Register  citation, 
the  title  of  the  regulation,  the  Parts  of 
the  Code  of  Federal  Regulations  (CFR) 
which  have  changed  (if  applicable),  the 
agency  file  code  number,  the  ending 
date  of  the  comment  period  (if 
applicable),  and  the  effective  date  (if 
applicable). 

Addendum  V  sets  forth  the  revisions 
to  the  Medicare  Coverage  Issues  Manual 
that  were  published  during  the  quarter 
covered  by  this  notice.  For  the  revisions, 
we  give  a  brief  synopsis  of  the  revisions 
as  they  appear  on  the  transmittal  sheet, 
the  manual  section  number,  and  the  title 
of  the  section.  We  present  a  complete 
copy  of  the  revised  material,  no  matter 
how  minor  the  revision,  and  identify  the 
revisions  by  printing  in  italics  the  text 
that  was  changed.  If  the  transmittal 
includes  material  unrelated  to  the 
revised  section,  for  example,  when  the 
addition  of  revised  material  causes  other 
sections  to  be  repaginated,  we  do  not 
reprint  the  unrelated  material. 

IV.  How  To  Obtain  Listed  Material 

A.  Manuals 

An  individual  or  organization 
interested  in  routinely  receiving  any 
manual  and  revisions  to  it  may  purchase 


a  subscription  to  that  manual.  Those 
wishing  to  subscribe  should  contact 
either  the  Government  Printing  Office 
(GPO)  or  the  National  Technical 
Information  Service  (NTIS)  at  the 
following  addresses: 
Superintendent  of  Documents. 

Government  Printing  Office.  ATTN: 

New  Order.  P.O.  Box  371954. 

Pittsburgh.  PA  15250-7954. 

Telephone (202)  783-3238.  Fax 

number  (202)  512-2250  (for  credit 

card  orders);  or 
National  Technical  Information  Service, 

Department  of  Commerce,  5825  Port 

Royal  Road,  Springfield,  VA  22161, . 

Telephone  (703)  487-4630. 

In  addition,  individual  manual 
transmittals  and  Program  Memoranda 
listed  in  this  notice  can  be  purchased 
from  NTIS.  Interested  parties  should 
identify  the  transmittal(s)  they  want. 
GPO  or  NTIS  can  give  complete  details 
on  how  to  obtain  the  publications  they 
sell. 

B.  Regulations  and  Notices 

Regulations  and  notices  are  published 
in  the  daily  Federal  Register.  Interested 
individuals  may  purchase  individual 
copies  or  subscribe  to  the  Federal 
Register  by  contacting  the  GPO  at  the 
address  indicated  above.  When  ordering 
individual  copies,  it  is  necessary  to  cite 
either  the  date  of  publication  or  the 
volume  number  and  page  number. 

C.  Rulings 

Rulings  are  published  on  an 
infrequent  basis  by  HCFA.  Interested 
individuals  can  obtain  copies  from  the 
nearest  HCFA  Regional  Office  or  review 
them  at  the  nearest  regional  depository 
library.  We  also  sometimes  publish 
Rulings  in  the  Federal  Register. 

D.  HCFA  s  Compact  Disk  Read  Only 
Memory  (CD-ROM) 

HCFA's  laws,  regulations,  and 
manuals  are  now  available  on  CD-ROM, 
which  may  be  purchased  from  GPO  or 
NTIS  on  a  subscription  or  single  copy 
basis.  The  Superintendent  of  Documents 
list  ID  is  HCLRM.  and  the  stock  number 
is  717-139-00000-3.  The  following 
material  is  contained  on  the  CD-ROM 
disk: 

•  Titles  XI.  XVIII.  and  XIX  of  the  Act. 

•  HCFA-related  regulations. 

•  HCFA  manuals  and  monthly 
revisions. 

•  HCFA  program  memoranda. 
The  titles  of  the  Compilation  of  the 
Social  Security  Laws  are  current  as  of 
the  January  1. 1993.  The  remaining 
portions  of  CD-ROM  are  updated  on  a 
monthly  basis. 

The  CI>-ROM  disk  does  not  contain 
Appendix  M  (Interpretative  Guidelines 


for  Hospices).  Copies  of  this  appendix 
may  be  reviewed  at  a  Federal  Depository 
Library  (FDL). 

Any  cost  report  forms  incorporated  in 
the  manuals  are  included  on  the  CD- 
ROM  disk  as  LOTUS  files.  LOTUS 
software  is  needed  to  view  the  reports 
once  the  files  have  been  copied  to  a 
personal  computer  disk. 

V.  How  To  Review  Listed  Material 

Transmittals  or  Program  Memoranda 
can  be  reviewed  at  a  local  FDL.  Under 
the  FDL  program,  government 
publications  are  sent  to  approximately 
1400  designated  libraries  throughout  the 
United  States.  Interested  parties  may 
examine  the  documents  at  any  one  of 
the  FDLs.  Some  may  have  arrangements 
to  transfer  material  to  a  local  library  not 
designated  as  an  FDL.  To  locate  the 
nearest  FDL.  individuals  should  contact 
any  library. 

In  addition,  individuals  may  contact 
regional  depository  libraries,  which 
receive  and  retain  at  least  one  copy  of 
most  Federal  government  publications, 
either  in  printed  or  microfilm  form,  for 
use  by  the  general  public.  These 
libraries  provide  reference  services  and 
interlibrary  loans:  however,  they  are  not 
sales  outlets.  Individuals  may  obtain 
information  about  the  location  of  the 
nearest  regional  depository  library  from 
any  library. 

Superintendent  of  Documents 
numbers  for  each  HCFA  publication  are 
shown  in  Addendum  III,  along  with  the 
HCFA  publication  and  transmittal 
numbers.  To  help  FDLs  locate  the 
instruction,  use  the  Superintendent  of 
Documents  number,  plus  the  HCFA 
transmittal  number.  For  example,  to 
find  the  Carriers  Manual.  Part  3 — Claims 
Process  (HCFA-Pub.  14-3)  transmittal 
entitled  "Claims  Involving  Patients  Who 
Have  Elected  Hospice  Care,"  use  the 
Superintendent  of  Documents  No.  HE 
22.8/7.  and  the  HCFA  transmittal 
number  1475. 

VL  General  Information 

It  is  possible  that  an  interested  party 
may  have  a  specific  information  need 
and  not  be  able  to  determine  from  the 
listed  information  whether  the  issuance 
or  regulation  would  fulfill  that  need. 
Consequently,  we  are  providing 
information  contact  persons  to  answer 
general  questions  concerning  these 
items.  Copies  are  not  available  through 
the  contact  persons.  Copies  can  be 
purchased  or  reviewed  as  noted  above. 

Questions  concerning  Medicare  items 
in  Addenda  III  may  be  addressed  to 
Margaret  Cotton,  Issuances  Staff,  Health 
Care  Financing  Administration.  Room 
688  East  High  Rise.  6325  Security  Blvd.. 
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Baltimore,  MD  21207,  Telephone  (410) 
966-5260. 

Questions  concerning  Medicaid  items 
in  Addenda  III  may  be  addressed  to  Pat 
Prete,  Medicaid  Bureau,  Office  of 
Medicaid  Policy,  Health  Care  Financing 
Administration,  Room  233  East  High 
Rise,  6325  Security  Blvd.,  Baltimore, 
MD  21207,  Telephone  {410)'966-3246. 

Questions  concerning  items  in 
Addenda  V  may  be  addressed  to  Walter 
Rutemueller,  Office  of  Coverage  and 
Eligibility  Policy,  Health  Care  Financing 
Administration,  Room  401  East  High 
Rise.  6325  Security  Blvd.,  Baltimore, 
MD  21207,  Telephone  (410)  966-5395. 

Questions  concerning  all  other 
information  may  be  addressed  to 
Michael  Robinson,  Regulations  Staff, 
Health  Care  Financing  Administration. 
Room  132  East  High  Rise.  6325  Security 
Blvd..  Baltimore,  MD  21207.  Telephone 
(410) 966-5633. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance,  Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program. 


and  Program  No.  93.714,  Medical  Assistance 
Program) 

Dated :  October  20, 1 994 . 

Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 
Administration. 

Addendum  I 

This  addendum  lists  the  publication 
dates  of  the  quarterly  listing  of  program 
issuances  and  coverage  decision 
updates  to  the  Coverage  Issues  Manual. 
March  20. 1990  (55  FR  10290) 
February  6. 1991  (56  FR  4830) 
July  5. 1991  (56  FR  30752) 
November  22. 1991  (56  FR  58913) 
January  22.  1992  (57  FR  2558) 
March  16. 1992  (57  FR  9127) 
June  11, 1992 (57  FR  24797) 
October  16. 1992  (57  FR  47468) 
January  7, 1993  (58  FR  3028) 
.March  31.  1993  (58  FR  16837) 
July  9,  1993  (58  FR  36967) 
September  1. 1993  (58  FR  46200) 
December  22. 1993  (58  FR  67796) 
March  17, 1994  (59  FR  12610) 
August  5, 1994  (59  FR  40038) 


Addendum  II 

Description  of  Manuals,  Memoranda, 
and  HCFA  Rulings 

An  extensive  descriptive  listing  of 
Medicare  manuals  and  memoranda  was 
published  on  June  9,  1988,  at  53  FR 
21730  and  supplemented  on  Septemlxjr 
22,  1988,  at  53  FR  36891  and  December 
16.  1988,  at  53  FR  50577.  Also,  a 
complete  description  of  the  Medicare 
Coverage  Issues  Manual  was  published 
on  August  21, 1989,  at  54  FR  34555.  A 
brief  description  of  the  various 
Medicaid  manuals  and  memoranda  that 
we  maintain  was  published  on  October 
16.  1992.  at  57  FR  47468. 

Program  Memorandum  for  Insurance 
Commissioners  (Non-Manual  IssuancesI 

This  new  transmittal  is  used  to 
convey  HCFA's  position  regarding 
Medigap  issues  or  problems  of  current 
interest  to  State  Insurance 
Commissioners.  These  transmittals  arp 
used  to  communicate  information  or 
requests  for  action  of  a  one-time  onlv. 
non-recurring  nature. 


Addendum  ill.— Medicare  and  Medicaid  Manual  Instructions 

[April  Through  June  1 994) 


Trans.  No. 


Manual/Sutsject/Publication  Nun'it>er 


Intermediary  Manual 
Part  1— Fiscal  Administration  (HCFA-Pub.  13-1) 
(Superintendent  of  Documents  No.  HE  22.8/6-1) 


125 


Prlrx:iples  of  Reimbursement  for  Administrative  Costs. 
Budget  Preparation. 
Budget  Execution. 


Intermediary  Manual 
Part  2— Audits,  Reimbursement  Program  Administration  (HCFA-13-2) 
(Superintendent  of  Documents  No.  HE  22.8/6-2) 


397 


Standards  and  Procedures  for  Evaluating  Intermediary  Perlormance  in  FY  1994. 

Standards  and  Procedures  for  Evaluating  Regional  Home  Kealih  Interrrvediary  Performance  in  FY  1994. 


Intermediary  Manual 

Part  3— Claims  Process  (HCFA-Pub.  l3-3) 

(Superintendent  of  Documents  No.  HE  22.8/6) 


1619 
1620 
1621 

1622 


1623 
1624 

1625 


HCFA-485— Home  Health  Certification  and  Plan  of  Treatment  Data  Elements. 

Treatment  Codes  for  Honf>e  Health  Services. 

Treatment  Codes  tor  Professional  Services. 

Development  of  Local  Medical  Review  Policy. 

Determining  When  a  Local  MR  Policy  Is  Needed. 

Development  of  a  LMRP. 

Pneumococcal  Pneumonia  and  Influenza  Virus  Vaccines. 

Comprehensive  Medical  Review  Procedures  for  OrvSite  Review  of  Provider  Medical  Records. 

Selection  of  Providers. 

Selection  of  Claims  and  PerKxJ  to  Review. 

Performance  of  Postpaynnent  CMRs. 

Liver  Transplants. 

List  of  Approved  Liver  Transplant  Centers. 

Provider-Specific  Payment  Data. 

Provider-Specific  Data  Record  Layout  and  Description. 

Intermediary  ResponsitMlities. 

Federally  Qualified  Health  Centers. 

Beneficiary  Services. 

Provider  Services. 

Epoetin. 
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Addendum  III.— Medicare  and  Medicaid  Manual  Instructions— Continued 

(Aphi  Through  June  1904] 


Trans.  Na 


Addendum  HL— Medicare  aJ^d  Medicaid  Manual  Instructions— Continued 

[April  Through  June  1994] 


MarxiaVSubiect/Publtcation  Number 


119 


125 
126 


1483 


1484 
1485 
I486 
1487 


1488 
1490 


A-94-2 
A-94-3 
A-94-4 


B-94-3 


94-1 


94-2 
94-3 
94-^ 
9-1-5 


UMI 


Trans.  No. 


Carrlars  Manual 
Part  1— Fiscal  Administration  (HCf  A-Pub.  14-1) 
(Superintendent  of  Documents  No.  HE  22.8/7-2) 


•     Principles  o(  Reintxrsennent  for  Administrative  Costs. 
BudBM  Preparaiioa 
Budget  Execution. 


94-1 


Carriers  Manual 

Part  2— Program  Administration  (HCf  A-Pub.  14-2) 

(Superintendent  of  Oocumenu  No.  HE  22.8/7-3) 


54 


Starvlards  arxl  Procedures  for  Evaluatng  Carrier  Peflormance  in  FY  1994. 

Standards  and  Procedures  lor  Evaluating  Common  Wori«ing  File  Host  Performance  in  FY  1994. 

Beneficiafy  Services 

Provider  Services. 


Carriers  Manual 

Part  3— Claims  Process  (HCPA-14-3) 

(Superintendent  ol  Documents  No.  HE  22.8/7) 


36 


(  Value  Units  and  Related  Information. 
Qeographc  Practice  Cost  indexes  by  Medicare  Carrier  Locality 
Pfooeckjre  Codes  Subiect  to  Assistant  at  Surgery  Payment  RestrictJon. 

FadWy-Based  ProceAires  for  Which  an  Additional  Amount  for  Supplies  May  Be  Payable  if  Performed  m  a  Physician's  Office 
Procedure  Codes  Subject  to  the  Outpatient  Limit. 
BiKng  tor  ProvkJer-Based  Physician  Sen/ices 
Med«are  Standard  PC-Pnnt-B  Software. 
Rebundlmg  of  CPT-4  Codes 

Payments  for  Services  Provided  to  Patients  m  Steep  Disorder  Clmics. 

Reirrtxjrsement  for  Services  Rendered  to  Patients  in  Freestanding  Cardiac  Rehabilitation  Clinics 
Reasorvible  Charges  lor  Digital  Subtraction  Angiography. 
Payment  lor  Extracorporeal  Shocfc  Wave  Lithotripsy. 
Payment  to  ArT<)ulatory  Surgical  Centers 
Carrier  Adjustment  of  Payment  Rates 

Wage  Index  for  Determining  Ambulatory  Surgical  Center  Facility  Payments 
Carrier  Ad|ustment  ol  Payment  Rates 
Payment  for  Intraocular  Lem. 

Incentive  Payments  to  Physicians  for  Professional  Services  Furnished  in  Health  Professional  Shortage  Areas 
Epoetin. 


264 


30 


Program  Memorandum 

Intermediaries  (HCFA-Pub.60A) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


Fiscal  Intermediary  Coordinalion  of  Benefits  Intenm  Flat  File  Formats. 

Extension  of  Due  Date  for  Filing  Provider  Cost  Reports  on  Form  HCFA-2552-92 

Requests  for  Exceptions  to  the  Skilled  Nursing  Facility  Routine  Sen/ice  Cost  Limits  for  Atypical  Services  or  (terns 


Program  Memorandum 

Carriers  (HCFA-Pub.  608) 
(Superintendent  ol  Documents  No.  HE  22.8/6-6) 


1994  Participation  Enrollment  lor  Suppliers  of  Durable  Medcal  Equipment.  Prosthetics.  Orthotics,  and  S(4]plies. 


Program  Memorandum 

Regional  Offices  General  (HCFA-Pub.  51) 

(Superintendent  of  Documents  No.  HE  22.8/6-5) 


Long-Term  Care  Facility  Responsibility  to  Inform  Residents  ol  Cost  Sharing  Charges. 


Program  Memorandum 

Medicaid  State  Agencies  (HCFA-Pub.  17) 

(Superintendent  of  Documents  No.  HE  22.8/6-6) 


31 
32 
33 


Tide  XIX.  Social  Security  Act.  Medicaid  Eligibility 
Title  XIX.  Social  Security  Act.  Vaccine  lor  Children  Program. 
Title  XIX.  Social  Security  Act.  Tuberculosis-Related  Services 
Title  XIX.  Social  Security  Act.  Nurse-Midwife  Senrices. 


Manual/Subject/Publication  Number 


Program  Memorandum 

Insurance  Commissioners  (HCFA-Pub.  80) 

(Superintendent  of  Documents  No.  22.28/5:90-1) 


Medigap  Bulletin  Series  (Number  One). 


Regional  Office  Manual 

Standards  and  Certification  (HCFA-Pub.  23-4) 

(Superintendent  of  Documents  No.  22.8/8-3) 


Approval  of  Extended  Care  Services  (Swing  Bed)  in  Hospitals. 

Special  Requirements  for  Swing-Bed  Hospitals  with  50-99  Beds. 

Ap(>roval  Prodedures  for  Hospitals  in  the  50-99  Bed  Category. 

Dispute  Procedures  Regarding  Geographic  Region. 

Approval  Letter  for  Extended  Care  Services  (Swing-Beds)  in  Hospitals  (50-99  Beds). 


Regional  Office  Manual 

Medicaid  (HCFA-Pub.  23) 

(Superintendent  of  Documents  No.  22.28/5:90-1) 


Reporting  Requirements  for  Plan  Amendments/Waivers. 


State  Operations  Manual 

Provider  Certification  (HCFA-Pub.  7) 

(Superintendent  of  Documents  No.  HE  22.8/12) 


Hospital  Providers  of  Extended  Care  Services  ("Swing  Bed")— Citations  and  Description. 

Requirements  Assessed  Prior  to  Survey  for  Swing-Bed  Approval. 

Survey  Procedures  for  Swing-Bed  Approval. 

Form  HCFA-605,  Request  for  Approval  as  a  Hospital  Provider  of  Extended  Care  Services. 

(Swing-Bed)  in  the  Medicare  and  Medicaid  Programs. 

Model  Letter — Swing  Bed  Applicants. 

Hospital  Providers  of  Extended  Care  Services. 

Guidance  to  Surveyors,  Swing-Bed  Hospitals 


Peer  Review  Organization  Manual  (HCFA-Pub.  19) 
(Superintendent  of  Documents  No.  HE  22.8/15) 


Introduction. 

Notification  Requirements. 

Basic  Elements  for  Quality  Concern  Notices. 

Potential  Ouality  Concern  Notices. 

Final  Quality  Concern  Detemnination  Notices. 

Rereview  Quality  Concern  Notices. 

Potential  Quality  Concern  Model  Notice. 

Confirmed  Quality  Concern  Model  Notice. 

Rereview  Upheld  Quality  Concern  Model  Notice. 

Physician  Recipients  of  PRO  Potential  Quality  Concern  Notices. 

Introduction. 

Inpatient  Hospitals/Speciality  Hospitals/Units. 

Ambulatory  Surgery. 

Intervening  Care. 

Authority. 

Types  of  Denial  Determinations. 

Denial  and  Reporting  Timeframes. 

Notification  of  Denial. 

Content  of  Denial  Notice. 

Assemt)ling  the  Hearing  Claim  File. 

Introduction. 

PRO  Review  Documentation. 

Timeframes  for  Retaining  PRO  Review  Documentation. 

Medical  Records. 

Timeframes  for  Retaining  Medical  Records. 

Disposal  of  Records. 

NOTE:  Instructions  that  do  not  apply  to  Round  Four  Contracts  were  deleted. 

General  Requirements. 

Overview. 

Ouality  Review  Process. 

Identification  of  Quality  of  Care  Concerns. 

Determination  of  Sources  of  Concern. 

Notification  of  Quality  Concerns  to  Affected  Parties. 

Timing  of  Ouality  Review. 

PRO  Quality  Improvement  Activities. 
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ManuaVSubject/Publication  Number 


Trans.  No. 
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663 


664 
665 
666 


328 


329 


ManuaVSubiect/Publication  Number 


Introduction. 

Fomwlation  arxj  Dissemination  of  Review  Crileha. 

Formuiabon  and  Dissemination  o4  Docunanlalion  Quideimes. 

Opportunity  to  Discuss. 

OrvSrte  Review. 

An  Important  Message  From  Mednare. 

NOTE:  Instnjctions  that  do  not  apply  to  Round  Four  Contracts  were  deleted. 

Introduction. 

Admission  Review. 

Quality  of  Care  Review. 

Invasive  Procedure  Review. 

LengttH>f-Stay  Review. 

Covtnige  Review. 

Documentation  Review. 

Discharge  Review 

Introduction. 

Day  and  Cost  Outlier  Review. 

Referrals/Special  Studies. 

Assistant  at  Cataract  Surgery  Review. 

Iloipilal  Issued  Notices  of  Norxnverage. 

Beneficiary  Compiainls. 

UriMtation  on  Liability  Presumption  Determinations. 

n— dmiiiions. 


85 


66 


Introduction. 

Nonphysician  Case  Review. 

First  Level  Physician  Review. 

Action  Folowing  Opportunity  to  Discuss. 

Second  Level  Physician  Review. 

Third  Level  Ptrysician  Review. 

Use  ol  the  PRAF 

Introduction. 

Feedt>ack  to  the  Provider  and  Involved  Pt>ysic«ans. 

riequett  for  an  Action  Plan. 

When  an  Action  Plan  is  Not  Needed 

Provider  Implementatton  of  an  Action  Plan. 

Additional  Performance  Improvement  Activities. 

Monitoring  PerformarK:e  Improvement  Actions. 

Timing  Requirements  for  Performance  Improvement  Activities. 

Model  Physiaan  Reviewer  Assessment  Format. 

PRO  Action  Flow  Diagram. 

Index. 

Introduction. 

Nonphysician  Reviewers. 

Ptiysician  Reviewers. 


25 


51 


70 


Hospital  Rtenual 

(HCFA-Pub.  10) 

(Superintendent  of  Documents  No.  HE  22.8/2) 


Credit  Balance  Reporting  Requirements. 

Payment  of  Amounts  Owed  Medicare. 

MedKare  CredK  Balance  Report  Certification. 

MedK;are  Credrt  Balance  Repon. 

Pneurrxxxxxal  Pneunxxwa  and  Influenza  Virus  Vacanes. 

Liver  Transplants. 

Epoetin 


11 


Skilled  Nursing  Facility  Manual 

(HCFA-Pub.  12) 

(Superintendent  of  Documents  No.  HE  22.8/3) 


Credit  Balance  Reportirig  Requirements. 

Payment  of  Amounts  Owed  Medicare. 

Medcare  Credit  Balarx^e  Report  Certification. 

MedKare  Credrt  Balance  Report 

BiHng  for  MamrrKigraphy  Screervng. 

Special  Billing  lr»tnjctions  for  Pneumococcal  Pneumoma  and  Influenza  Virus  Vaccines. 


65 


State  Medicaid  Manual 
Part  2— State  Organization  and  General  Administration  (HCFA-45-2) 
(Superintendent  of  Documents  No.  22.8/10) 


•     How  to  Submit  Request  for  Waiver  Under  Section  1915. 


Slate  Medicaid  Manual 

Part  3-EligiWUty  (HCFA-Pub.  45-3) 

(Superintendent  of  Oocuments  No.  22.8/10) 


ll^«-94-1         •     Third  Party  Liability. 


State  Medicaid  Manual 

Part  4— Services  (HCFA-45-4) 

(Superintendent  of  Documents  No.  22.8/10) 


•     Tutierculosis  Related  Services. 


State  Medicaid  Manual 
Part  5— Eariy  and  Periodic  Screening.  Diagnosis,  Treatment  (HCFA-45-6) 
(Superintendent  of  Documents  No.  22.8/10) 


EPSDT  Service  Requirements. 

Screening  Service  Content. 

Referral  for  Services  Not  Covered  Under  Medicaid. 

Records  or  Information  on  Services  and  Recipients. 


State  Medicaid  Manual 

Part  6— Payment  for  Services  (HCFA-Pub.  45.6) 

(Superintendent  of  Documents  No.  22.8/10) 


•     Federal  Upper  Limit 


State  Medicaid  Manual 
Part  7— Quality  Control  (HCFA-Pub.  45-7) 
(Superintendent  of  Documents  No.  22.8/10) 


Other  Elements  of  Interview. 

Income. 

Verification  Guide 


Coverage  Issues  Manual 

(HCFA-Pub.  6) 

(Superintendent  of  Documents  No.  22.8/14) 


Incontinence  Control  Devices. 


Provider  Reimbursement  IManual 
Part  II— Provider  Cost  Reporting  Forms  and  insbuctions  (HCFA-Pub.  15-«P) 
(Superintendent  of  Documents  No.  22.8/4) 


Worksheet  S-3— Sicilled  Nursing  Facility  and  Skilled  Nursing  Facility  Health  Care  Complex  Statistical  Data. 


Rural  Health  ainic  and  Federally  Qualified  Health  Center  Manual  (HCFA-Pub.  27) 
(Superintendent  of  Documents  No.  HE  22/19:985) 


12 

« 

13 

• 

14 

• 

15 

• 

BiBing  for  MamnfX)graphy  Screening  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Centers. 
Credit  Balance  Reporting  Requirements. 
Payment  of  Amounts  Owed  Medicare. 
Medicare  Credit  Balance  Report  Certification. 
Medicare  Credit  Balance  Report. 

Completion  of  Form  HCFA-1450  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Centers. 

BIBing  of  Pneumococcal  Pneumonia  and  Influenza  Virus  Vaccines  by  Rural  Health  Clinics  and  Federally  Qualified  Health  Cen- 
ters. 
Part  6  Coinsurance. 
Filing  Procedures. 
Special  BiNing  Instructions  for  Federally  Qualified  Health  Centers. 


Renal  Dialysis  FacWty  Manual 

(Non-Hospital  Operated)  (HCFA-Pub.  29) 

(Superintendent  of  Oocuments  No.  HE  22.8/13) 


•    Epoetia 

Completion  of  Form  HCFA-1450  by  Independent  Fac^fities  for  Home  Dialysis  Items  and  Services  Billed  Under  the  Conposite 
Rate. 


UMI 
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Trans.  No. 


Manual/Subject/Pubiication  Number 


66 


67 
68 


Credit  BalarKe  Reporting  Requirements. 

Payment  of  Amounts  Owed  Medicare. 

Medk:ara  Credit  Balance  Report  Certification. 

Medicare  Credit  Balance  Report. 

Pneurrxxoccal  Pneumonia  and  Influenza  Virus  Vaccines. 

Epoetin. 


Home  Health  Agency  Manual 

(HCFA-Pub.  11) 

(Superintendent  of  Docunients  No.  22.8/5) 


267 

268 
269 


Credit  Balance  Reporting  Requirements. 

Payment  of  Amounts  Omti  Medicare. 

Medfcare  Credit  Balance  Report  Certification. 

Medteare  Credit  Balance  Report. 

HCFA-485— Home  Health  Certification  and  Plan  of  Care. 

Treatment  Codes  for  Home  Health  Services. 

Treatment  Codes  lor  Professioruil  Services  Required. 

Pneumococcal  Pneumonia  and  Inlluenza  Virus  Vaccines. 

Billing  for  Hepatitis  B  Vaccine. 

BiMing  lor  Pneumococcal  and  Hepatitis  B  Vaccine. 

Billing  for  Oral  Cancer  Drugs. 

Completion  of  Form  HCFA-1450  for  Home  Health  Bilting. 


Medicare  Christian  Science  Sanatorium  Hospital  Manual  Supplement  (NCFA-Pub.  32) 
(Superintendent  of  Documents  No.  HE  22.8/2-2) 


31  •     Credit  Balance  Reporting  Requirements. 

Payment  of  Amounts  Owed  Medicare. 
Medicare  Credit  Balance  Report  Certification. 
Medfcare  Credit  Balance  Report  (HCFA-838). 

32  •     Prwumococcal  Pneumonia  and  Influerura  Virus  Vaccines. 


Hospice  Manual  (HCFA-Pub.  21) 
(Superintendent  of  Documents  No.  22.8/18) 


43 
44 


Billing  Hospice  Claims  for  Pneumococcal  Pneurrxjnia  and  Influenza  Virus  Vaccines. 
Billing  Hospice  Claims  for  Pneurrxjcoccal  Pneurrxjnia  and  Influenza  Virus  Vaccines. 


Outpatient  Physical  Therapy  and  Comprehensive  Outpatient  Rehat>ilitation  Facility  Manual  (HCFA-Pub.  9) 
(Superintendent  of  Documents  No.  HE  22.8/9) 


118 


119 


Credit  Balarx:e  Reporting  Requirements. 

Payment  of  Amounts  Owed  Medicare. 

Mednare  Credit  Balance  Report  Certification. 

Medteare  Credit  Balance  Report. 

Pneumococcal  Pr>eumonia  and  Influenza  Virus  Vaccines. 


Medicare/Medicaid  Sanctiort— Reinstatement  Report 


94-5 
94-6 


Report  of  Physicians/Practitioners,  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated. 
Report  of  Physicians/Practitioners.  Providers  and/or  Other  Health  Care  Suppliers  Excluded/Reinstated. 


Appendix  IV.— Reguution  Documents  Published  in  the  Federal  Register 
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Vol.  59  FR 

page  nunv 

bers 

CFR  Part 

File  Code* 

Regulation  title 

Endot 

date 

Comment 
period 

Effective 
date 

April  1994 

4/18«4 

18318 
18820-18821 

405 

BPD-422-CN 
OMC-017-N 

Medicare  Program;  Review  of  Information  Collection 
and  Recordkeeping  Requirements  for  Providers  of 
Outpatient  Physical  Therapy  and/or  Speech  Pathol- 
ogy (OFR  CORRECTION  TO  A  FINAL  RULE). 

Health  Maintenance  Organizations:  Qualification  Deter- 
minations and  Compliance  Actions  During  the  Period 
October  1,  1993  through  December  3l.  1993. 

10/1/93 

4/20^94  

5/2/94 

22674-22677 

MB-088-N  ... 

Medicaid  Program;  Limitations  on  Aggregate  Payments 
to  Disproportionate  Share  Hospitals;  Federal  Fiscal 
Year  1994. 

10/1/93 

UMI 
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PutMlcation 

Vol.  59  FR 
page  num- 
bers 

CFR  Part 

File  Code* 

Regulation  title 

End  of 

data 

Comment 
period 

Effective 
date 

5/9/94  _ 

5/10/94 

23820-23824 

24167-24170 

26499-26500 
26653-26659 

26739-26740 
26955-26960 

26960-26965 
26998-27002 
27023-27025 

27708-27930 

28133 

434,  435 

424  

MB-044-P  ... 

BPO-125-N  . 

OPA-012-N  . 
BPD-782-PN 

BPD-610-CN 
BPD-791-FC 

BPD-689-FC 
BPD-794-P  . 
BPD-814-N  . 

BPD-802-P  . 

MB-088-CN  . 

Medicaid  Program;  Requirements  for  Certain  Healtti  In- 
suring Organizations  and  OBRA  "90  Technical 
Amendments. 

Medicare  and  Medicaid  Programs;  Medicare-Medicaid 
Coverage  Data  Bank  Requirements:  Preliminary 
Guidance. 

Medicare  Program;  Meeting  of  the  Practicing  Physi- 
cians Advisory  CouncH. 

Medicare  Programs;  f^ncoverage  of  Electrostimulation 
of  Salivary  Glands  for  the  Treatment  of  Xerostomia 
(Dry  Mouth). 

Medicare  Program;  Diagnosis  Codes  on  Physician  Bills; 
(CORRECTION  TO  A  Rf\IAL  RULE). 

Medicare  Program;  Self-Implementing  Coverage  and 
Payment  Provisions:  1993  Legislation. 

Medicare  Program;  Uniform  Electronic  Cost  Reporting 
System  for  Hospitals. 

Medicare  Program;  Date  for  Filing  Medicare  Cost  Re- 
ports. 

Medicare  Program;  Methodology  for  Calculating  the  In- 
terest Rate  To  Be  Applied  to  Medigap  Premium  Re- 
funds and  Credits. 

Medicare  Program;  Changes  to  the  Hospital  Inpatient 
Prospective  Payment  Systems  and  Fiscal  Year  1995 
Rates. 

Medicaid  Program;  Limitations  on  Aggregate  Payments 
to  Disproportionate  Share  Hospitals:  Federal  Fiscal 
Year  1994  (OFR  CORRECTION  TO  A  FINAL  RULE). 

7/aw 

5/20/94 „. 

7'22'94 

7/25/94 

7/25,'94 
7/25/94 

5/23/94  

5/24/94  

3/4/94 
6I2A/94 

6/24«4 

5/25/94  

5/25/94  

5/25/94  ...„ 

405.  406. 

408.  410, 

413. 
413  ....- 

413  

5/25/94 

5/2&94 

10/1/93 

5/27/'94  

5/31/94 

412,413, 
482,  485, 
489. 

7126194 

6/1/94  

68410-68411 

29578-29586 
30389 

31303 

31569-31580 
32086-32127 

32378-32383 
32754-32794 
33520-35536 

413  

412  

BPD-774-CN 

BPD-409-P  . 
BPD-769-FC 

BPD-802-P  . 

MB-17-P  

BPD-393- 
IFC. 

BPD-771-F  .. 

BPD-789-P  . 

BPD-781-PN 

Medicare  Program;  Physician  Performance  StaiKJard 
Rates  of  Increase  for  Fiscal  Year  1994  and  Physician 
Fee  Schedule  Update  for  Calendar  Year  1994  (COR- 
RECTION TO  A  FINAL  RULE). 

Medicare  Program;  Optional  Payment  System  for  Low 
Medicate  Volume  SkiHed  Nursing  Facilities. 

Medicare  Program;  Chaj>ges  to  the  Requirement  for 
Annual  Physician  Acknowledgement  of  Physician  At- 
testation Responsibilities  (CORRECTION  TO  A 
RNAL  RULE  WITH  COMMENT  PERIOD). 

Medicare  Program;  Changes  to  the  Hospital  Inpatient 
Prospective  Payment  Systems  and  Fiscal  Year  1994 
Rates  (CORRECTION  TO  A  PROPOSED  RULE). 

Medicare  Program;  Requirements  for  EnrdlfDent  in  or 
Payment  for  Certain  Employer  Group  Health  Plans. 

Medicate  Program;  Participation  in  CHAMPUS  and 
CHAMPVA,  Hospital  Admissions  for  Veterans,  Dis- 
charge Rights  Notice,  and  Hospital  Responsibility  for 
Emergency  Care. 

Medicare  Program;  Changes  to  the  Hospital  Inpatient 
Prospective  Payment  Systems  and  Fiscal  Year  1994 
Rates. 

Medicare  Program;  Refinements  to  Geographc  Adjust- 
ment Factor  Values  and  Ottier  Policies  Under  the 
Ptrysician  Fee  Schedi^. 

Medicare  Program;  Limitations  on  Medicare  Coverage 
o<  Inlerniittent  Positive  Pressure  Breathing  Machine 
Therapy. 

1/1/94 

6/8/94 

8'8/94 

5-'9/94 

7-26'94 

8' 19  "94 
8/22-94 

6/13/94  

4/8  94 

6/17/94  

412.413. 

482,  485, 

489. 
435.  436 

405.  489 

412  

6/20/94 _. 

6/22/94 

6/23/94  

7'22'94 
7/25/94 

6/24/94  

410,  414  

8/23'94 
8/29/94 

6/29/94  

•GN— General  Notice;  PN— Proposed  Notice;  FN— Final  Notice:  P— Nofce  of  Proposed  Rulemaking  (NPRM);  F— Final  Rule:  FC— Final  Rule 
with  Comment  Period;  CM— Correction  Notice;  SN— Suspension  Notice;  WN— Withdrawal  Notice;  NR— fvJotice  of  HCFA  Ruling. 


Addendum  V — Medicare  Coverage 
Issues  Manual 

(For  the  reader's  convenience,  new 
material  and  changes  to  previously 
published  material  are  in  italics.  If  any 


part  of  a  sentence  in  the  manual 
instruction  has  changed,  the  entire  line 
is  shown  in  italics.  "The  transmittal 
includes  material  unrelated  to  revised 
sections.  We  are  not  reprinting  the 
unrelated  material.) 


Transmittal  No.  70;  section  65-9. 
Incontinence  Control  Devices. 
CHANGED  IMPLEMENTING 
INSTRUCTIONS— EFFECTIVE  DATE: 
For  Servicer  Furnished  on  or  After  07/ 
11/94. 
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Section  6S-9.  Incontinence  Control 
Devices,  is  revised  to  reflect  that  a 
collagen  implant  is  injected  into  the 
submucosal  tissue  of  \he  urethra  and/or 
bladder  neck  and  into  the  tissue 
adjacent  to  the  urethra  to  create 
increased  tissue  bulk  as  a  mechanism  to 
manage  urinary  incontinence  is 
considered  a  prosthetic  device  for  the 
reason  that  the  product  helps  replace 
the  function  of  the  sphincter  muscle  by 
augmenting  the  urethral  submucosa. 
This  type  of  augmentation  helps 
increase  intrabdominal  pressure  to 
assist  in  urethral  closing  thereby 
improving  or  eliminating  urinary 
incontinence. 

The  instruction  specifies  patient 
selection  criteria  that  must  be  met 
before  the  product  or  the  procedure  to 
implant  the  product  can  be  covered. 

65-9    INCONTINENCE  CONTROL 
DEVICES 

A.  Mechanical/Hydraulic 
Incontinence  Control  Devices. — 
Mechanical/ hydraulic  incontinence 
control  devices  are  accepted  as  safe  and 
effective  in  the  management  of  urinary 
incontinence  in  patients  with 
permanent  anatomic  and  neurologic 
dysfunctions  of  the  bladder.  This  class 
of  devices  achieves  control  of  urination 
by  compression  of  the  urethra.  The 
materials  used  arid  the  success  rate  may 
vary  somewhat  from  device  to  device. 
Such  a  device  is  covered  when  its  use 

is  reasonable  and  necessary  for  the 
individual  patient. 

B.  Collagen  Implant. — A  collagen 
implant,  which  is  injected  into  the 
submucosal  tissues  of  the  urethra  and/ 
or  the  bladder  neck  and  into  tissues 
adjacent  to  the  urethra,  is  a  prosthetic 
device  used  in  the  treatment  of  stress 
urinary  incontinence  resulting  from 
intrinsic  sphincter  deficiency  (ISD).  ISD 
is  a  cause  of  stress  urinary  incontinence 
in  which  the  urethral  sphincter  is 
unable  to  contract  and  generate 
sufficient  resistance  in  the  bladder, 
especially  during  stress  maneuvers. 

Prior  to  collagen  implant  therapy,  a 
skin  test  for  collagen  sensitivity  must  be 
administered  and  evaluated  over  a  four 
week  period. 

In  male  patients,  the  evaluation  must 
include  a  complete  history  and  physical 
e.xamination  and  a  simple 
cystometrogram  to  determine  that  the 
bladder  fills  and  stores  properly.  The 
patient  then  is  asked  to  stand  upright 
with  a  full  bladder  and  to  coug/i  or 
otherwise  exert  abdominal  pressure  on 
his  bladder.  If  the  patient  leaks,  the 
diagnosis  of  ISD  is  established. 

In  female  patients,  the  evaluation 
must  include  a  complete  history  and 
physical  examination  (including  a 


pelvic  exam)  and  a  simple 
cystometrogram  to  rule  out 
abnormalities  of  bladder  compliance 
and  abnormalities  of  urethral  support. 
Following  that  determination,  an 
abdominal  leak  point  pressure  (ALLP) 
test  is  performed.  Leak  point  pressure, 
stated  in  ci/t  H2O,  is  defined  as  the 
intra-abdominal  pressure  at  which 
leakage  occurs  from  the  bladder  (around 
a  catheter)  when  the  bladder  has  been 
filled  with  a  minimum  of  150  cc  fluid. 
If  the  patient  has  an  ALLP  of  less  than 
65  cm  WO,  the  diagnosis  of  ISD  is 
established. 

To  use  a  collagen  implant,  physicians 
must  have  urology  training  in  the  use  of 
a  cystoscope  and  must  complete  a 
collagen  implant  training  program. 

Coverage  of  a  collagen  implant,  and 
the  procedure  to  inject  it,  is  limited  to 
the  following  types  of  patients  with 
stress  urinary  incontinence  due  to  ISD: 

•  Male  or  female  patients  with 
congenital  sphincter  weakness 
secondary  to  conditions  such  as 
myelomeningocele  or  epispadias; 

•  Male  or  female  patients  with 
acquired  sphincter  weakness  secondary 
to  spinal  cord  lesions; 

•  Male  patients  following  trauma, 
including  prostatectomy  and/or 
radiation:  and 

•  Female  patients  without  urethral 
hypermobility  and  with  abdominal  leak 
point  pressures  of  65  cm  IPO  or  less. 

In  addition,  patients  must  have  shown 
no  improvement  in  their  incontinence 
for  at  least  12  months  prior  to  collagen 
therapy.  Patients  whose  incontinence 
does  not  improve  with  5  injection 
procedures  (5  separate  treatment 
sessions)  are  considered  treatment 
failures  and  no  further  treatment  of 
urinary  incontinence  by  collagen 
implant  is  covered. 

C.  Implantable  Electronic 
Stimulators. — Implantable  electronic 
stimulators  are  not  covered.  (See  §  65- 
11.) 

See  Intermediary  Manual,  §3110.4. 

(FR  Doc.  94-28023  Filed  11-10-94;  8:45  am) 
BN.UNO  CODE  4tM-ei-r 


Social  Security  Administration 

Statement  of  Organization,  Functions 
and  Delegations  of  AuttH>rtty 

Part  S  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  being  given  that  Qiapter  82.  the 
Office  of  the  Deputy  Commissioner  for 
Operations  (DCO)  is  being  amended  to 


reflect  a  revised  mission  statement  for 
and  the  renaming  of  subcomponents 
within  the  Office  of  Automation 
Support  (OAS)  (S2L);  and  the 
establishment  of  subcomponents  within 
the  Office  of  Public  Service  and 
Operations  Support  (OPSOS)  (S2N)  and 
the  Office  of  Telephone  Services  (S2Q). 
The  changes  are  as  follows: 

Section  S2L.00    The  Office  of 
Automation  Support — (Mission) 

Revise  as  follows: 

The  Office  of  Automation  Support 
(OAS)  ensures  delivery  of  automation 
support  to  meet  end  users'  needs  to 
deliver  accurate,  caring,  efficient  public 
service  while  providing  a  favorable 
environment  for  OAS  employees.  OAS 
is  responsible  for  integrating  service 
delivery  and  employee  concerns  with 
modem  technology.  In  concert  with  the 
Deputy  Commissioner  for  Systems 
(DCS),  it  determines  and  defines  DCO 
requirements  for  software  and  hardware 
support.  OAS  directs  user  evaluations  to 
ensure  that  technology  meets  DCO 
needs  and  coordinates  all 
implementation  activities.  Working  with 
DCS,  it  ensures  that  the  most  recent 
technology  is  integrated  into  the 
operations  of  all  DCO  components. 

Section  S2L.10     The  Office  of 
Automation  Support — (Organization): 

Retitle: 

D.  The  Division  of  Soiitware 
Implementation  (S2LA)  to  the  Software 
Implementation  Process  Team  (S2LA). 

E.  The  Division  of  Technology 
Support  (S2LB)  to  the  Technology 
Support  Process  Team  (S2LB). 

Section  S2L.20    The  Office  of 
Automation  Support — (Functions): 
Retitle: 

D.  The  Division  of  Software 
Implementation  (S2LA)  to  the  Software 
Implementation  Process  Team  (S2LA). 

E.  The  Division  of  Technology 
Support  (S2LB)  to  the  Technology 
Support  Process  Team  (S2LB). 

Add  the  following  subchapters: 
Subchapter  S2N 
Office  of  Public  Service  and  Operations 

Support 
S2N.00    Mission 
S2N.10    Organization 
S2N.20    Functions 

Section  S2N.00    The  Office  of  Public 
Service  and  Operations  Support — 
(Mission): 

The  Office  of  Public  Service  and 
Operations  Support  (OPSOS)  is 
responsible  for  providing  operational/ 
program  support  and  for  conducting 
studies  and  analyses  related  to  service 
to  the  public,  employee  services  and 
activities  associated  with  financial 
management,  budget  and  management 
information.  This  Office  provides  broad 


operations  support  to  the  Field  Offices 
(FOs),  Teleservice  Centers  (TSCs). 
Processing  Centers,  the  Office  of 
Disability  and  International  Operations 
and  the  Office  of  Central  Records 
Operations.  The  Office  of  Public  Service 
and  Operations  Support  (OPSOS)  is  also 
responsible  for  integrating  operational 
delivery  of  public  services  under  the 
Retirement.  Survivors,  and  Disability 
Insurance  (RSDI),  Supplemental 
Security  Income  (SSI)  and  Health 
Insurance  programs  for  domestic 
beneficiaries  and  for  the  delivery  of 
RSDI  program  services  to  foreign 
beneficiaries.  Additionally,  this  Office 
provides  broad  operations  support  to 
the  maintenance  of  the  basic  earnings 
data  which  support  the  Social  Security 
programs.  This  Office  also  conducts 
studies,  pilots  and  other  activities 
associated  with  the  overall  effectiveness 
and  efficiency  of  DCO  components.  It 
directs  and  coordinates  internal 
management  support  functions  to 
ensure  effective  position  management, 
workforce  utilization  and  management 
analysis  and  planning.  It  directs  the 
overall  DCO  budget  process  and  plans, 
implements,  manages  and  assesses  the 
interrelated  duties  of  delivering  SSA 
program  and  related  services  to  the 
public. 

Section  S2N.10    The  Office  of  Public 
Sen'ice  and  Operations  Support — 
(Organization): 

The  Office  of  Public  Service  and 
Operations  Support,  under  the 
leadership  of  the  Associate 
Commissioner  for  Public  Service  and 
Operations  Support,  includes: 

A.  The  Associate  Commissioner  for 
Public  Service  and  Operations  Support 
(S2N). 

B.  The  Deputy  Associate 
Commissioner  for  Public  Service  and 
Operations  Support  (S2N). 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Public 
Service  and  Operations  Support  (S2N). 

D.  The  Division  of  Service  Delivery 
and  Program  Policy  (S2NA). 

E.  The  Division  of  Operations 
Management  (S2NB). 

F.  Tne  Division  of  Resource  and 
Management  Information  (S2NC). 

Section  S2N.20     The  Office  of  Public 
Service  and  Operations  Support — 
(Functions): 

A.  The  Associate  Commissioner  for 
Public  Service  and  Operations  Support 
(S2N)  is  directly  responsible  to  the 
Deputy  Commissioner,  Operations,  for 
carrying  out  OPSOS's  mission  and 
provides  general  supervision  to  the 
major  components  of  OPSOS. 

B.  The  Deputy  Associate 
Commissioner  for  Public  Service  and 
Operations  Support  (S2N)  assists  the 


Associate  Commissioner  in  carrying  out 
his/her  responsibilities  and  performs 
other  duties  as  the  Associate 
Commissioner  may  prescribe. 

C.  The  Immediate  Office  of  the    ' 
Associate  Commissioner  for  Public 
Service  and  Operations  Support  (S2N) 
provides  the  Associate  Commissioner 
with  staff  assistance  on  the  full  range  of 
his/her  responsibilities. 

D.  The  Division  of  Service  Delivery 
and  Program  PoHcy  (S2NA). 

1.  Plans,  develops  or  participates  in 
the  development  of  operational  policy 
and  procedures  to  assure  effective  and 
efiicient  implementation  of  national  and 
international  program  activities  in  DCO. 

2.  Plans  and  implements  studies 
designed  to  assess  DCO's  processing 
activities  and  affected  operational 
objectives  to  ensure  appropriate 
integration  of  new  program  policies. 

3.  Provides  analysis  and 
recommendations  to  the  DCO  regarding 
legislative  planning  and 
implementation.  Provides  technical 
guidance  to  DCO  management  and 
ensures  integration  of  RSI,  disability 
insurance,  SSI,  and  Medicare  policies 
and  procedures. 

4.  Develops  partnerships  with  other 
SSA  components  and  Health  Care 
Financing  Administration  to  ensure 
effective  program  dehvery  within 
operational  constraints. 

5.  Provides  operational  support  to  the 
enumeration  process. 

6.  Plans,  directs  and  evaluates  the 
quality  of  program  activities  throughout 
operational  components.  Develops 
initiatives  to  improve  the  quality  of  the 
claims,  postentitlement  and  preclaims 
processes. 

7.  Participates  with  appropriate  policy 
components  in  SSA  to  provide  clear, 
accurate  and  timely  notices  to  the 
public  and  to  fully  utilize  automation  to 
reduce  the  need  for  manually  prepared 
notices. 

8.  Develops  and  recommends  to  DCO 
standards  and  practices  for  national  and 
international  delivery  of  services.  Plans, 
implements  and  evaluates  the  full  range 
of  SSA's  service  to  the  public. 

9.  Establishes  service  delivery 
policies;  develops  and  evaluates 
standards  for  measuring  service  to  the 
public  to  ensure  that  quality,  efficient 
and  compassionate  service  is  provided. 

10.  Plans,  conducts  and  evaluates 
public  information/referral  programs  to 
ensure  Agency  and  other  pubhc  and 
private  services  are  effectively  provided 
to  the  community  within  the  guidelines 
and  direction  provided  by  the  Agency. 
Ensures  SSA's  public  affairs/ 
information  efforts  are  implemented 
effectively  and  efficiently  within  DCO 
components. 


11.  Establishes  policies  and  develops 
criteria  on  field  office  accessibility 
(hours  of  service,  size  of  field  offices. 
type  and  location  of  services,  etc.). 

12.  Directs  the  plaiming,  analysis  and 
evaluation  of  field  office  structure  and 
develops  innovative  concepts  for  the 
future  role  of  DCO  components, 
including  improvements  in  service.  ' 

13.  Develops  innovative  approaches 
to  job  restructuring/enhancements  from 
an  Operations'  perspective.  Plans, 
develops,  implements  and  analyzes 
pilots  and  studies  to  enhance  the  quality 
of  the  workforce. 

14.  Ensures  open  and  effective 
communication  with  employees  and 
Union  representatives. 

E.  The  Division  of  Operations 
Management  (S2NB). 

1.  Plans  and  coordinates 
postentitlement  cyclical  workloads: 
maintenance  of  beneficiary  and  earnings 
records;  certification  of  payment  and 
recoupment  of  overpayment  processes 
impacting  on  DCO  components. 

2.  Plans,  designs  and  implements 
studies  and  analyses  to  assess  payment 
processing  activities  and  operational 
goals  and  objectives.  Plans  and  initiates 
new  processing  workflows  for  claims 
and  postadjudicative  actions  to  ensure 
the  most  effective  and  efficient  program 
delivery  to  the  public. 

3.  Establishes  workload  processing 
schedules  assuring  efficient  sequences 
of  interrelated  workloads  and 
recommends  to  DCO  appropriate 
priorities. 

4.  Coordinates  operational  processes 
with  programs  administered  by  other 
government  agencies  such  as  Railroad 
Retirement  Board,  Treasujy  Department, 
Internal  Revenue  Service,  Veterans 
Administration,  State  Department  and 
the  Administration  on  Aging. 

5.  Creates  workflows  and  processes 
with  systemic  safeguards  to  prevent 
errors  and  assure  a  full  audit  trail  for 
automated  and  paper  products. 

F.  The  Division  of  Resource  and 
Management  Information  (S2NC). 

1 .  Performs  a  broad  range  of  financial 
management,  budget  and  management 
information  activities.  Formulates, 
executes  and  monitors  component 
budgets  and  spending  plans.  Develops 
and  monitors  IXDO's  o{>erating  budgets. 
Develops  reprogramming 
recommendations  for  DCO  management 
consideration. 

2.  Analyzes  and  develops  budget  cost 
analyses  based  on  Agency  constraints, 
initiatives  and  legislation.  Analyzes 
budget  data,  program  cost  allocations, 
operating  program  input,  workload  and 
productivity  information  for  the 
preparation  of  the  annual  budget. 
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3.  Analyzes  and  monitors  component 
productivity  to  determine  stafRng 
requirements  and  ensure  effective 
delivery  of  service.  Establishes 
component  fuUtime  equivalents, 
workyean  and  dollar  allocations, 
including  identification  of 
reprogramming  needs.  Distributes  and 
monitors  General  Services 
Administration  building  delegations. 

4.  Analyzes  legislative,  procedural 
and  technological  changes  and  ensures 
appropriate  resource  allocations  are 
provided  to  efliactively  implement  those 
changes.  Plans  and  implements 
budgetary  incentives/pay  reform 
projects. 

5.  Implements  and  maintains  an 
integrated  management  information 
system  through  studies  and  analyses 
which  identify  specific  operating  areas 
to  be  measured  and  to  control 
workloads.  Identifies  DCO  management 
needs  and  develops  systems  and 
methods  to  deUver  the  timely.  f>ertinent 
information  that  managers  need  to 
effectively  manage  SSA's  programs  and 
delivery  of  service. 

6.  Analyzes  data  to  identify  trends 
which  DCO  management  must  consider 
in  developing  plans  for  deployment  of 
human  and  materiel  resources.  Designs, 
develops  and  analyzes  various  weekly, 
quarterly  and  annual  management 
information  ref>oris. 

7.  Develops  policies,  procedures  and 
standards  for  which  DCO  can  carry  out 
its  management  activities  in  the  areas  of 
personnel,  employee  relations,  facilities, 
space,  property  management,  etc. 

8.  Identifies  training  and  career 
development  needs  of  DCO  employees 
and  ensures  these  needs  are  met. 
Assesses  future  training  needs  as 
technology  advances  and  plans  and 
inipleiiienls  component  career 
enhancement  programs  to  ensure 
employees  have  skills  needed  to  plan 
and  prepare  for  these  technological 
changes. 

9.  Within  established  guidelines, 
plans  and  oversees  implementation  in 
EXDO  components  of  projects  which 
improve  employee  environment  and 
well  being  (weliness/fitness,  child  care, 
elder  care,  office  space/ furniture). 

10.  Plans,  develops,  implements  and 
evaluates  comprehensive  handicapped. 
Equal  Employment  Opportunity  and 
affirmative  employment  programs  to 
ensure  all  employees  are  treated 
equitably. 

11.  Flans  and  implements  effective 
management  communication  networks 
to  ensure  employees  are  kept  informed 
of  Operations'  and  SSA's  initiatives  as 
well  as  determining,  evaluating  and 
addressing  employee  concerns. 


12.  Provides  staff  support  to  DCO  in 
planning  and  providing  effective 
performance  management/awards 
programs  ensuring  fair  and  equitable 
treatment  of  all  employees. 
Subchapter  S2Q 
Office  of  Telephone  Services 
S2Q.00    Mission 
S2Q.10    Organizatitm 
S2Q.20    Functions 

Section  S2Q.00    The  Office  of 
Telephone  Services — (Mission):  The 
Office  of  Telephone  Services  is 
responsible  for  planning,  implementing, 
operating  and  evaluating  SSA's 
telephone  service  to  the  public 
delivered  by  the  national  800  Number 
and  SSA  FOs.  The  Office  plans  and 
conducts  studies,  pilots  and  analyses  of 
800  Number  and  FO  telephone 
operations  to  assess  and  improve  the 
service  provided.  The  office  provides 
direct  support  to  37  TSCs  and 
approximately  1,300  FOs,  including 
developing  and  communicating  uniform 
operating  policies  and  procedures.  The 
office  maintains  close,  effective  working 
relationships  with  SSA  policy,  program 
and  administrative  components,  with 
other  Federal  agencies  and  with  vendors 
which  have  important  roles  in  the 
delivery  and  evaluation  of  SSA's 
telephone  service  to  the  public.  This 
office  manages  SSA's  National  800 
Number  network  operation,  designs  and 
administers  call  routing  plans, 
continuously  monitors  call  handling 
and  adjusts  routing  to  handle  emergency 
situations  and  to  maximize  call 
answering  effectiveness  and  efficiency. 

Section  S2Q.  10    The  Office  of 
Telephone  Services — (Organization): 
The  Office  of  Telephone  Services 
includes: 

A.  The  Director  of  the  Office  of 
Telephone  Services  (S2Q). 

B.  The  Deputy  Director  of  the  Office 
of  Telephone  Services  (S2Q). 

C.  The  Immediate  Office  of  the  . 
Director  of  the  Office  of  Telephone 
Services  (S2Q). 

D.  The  Service  Team  (S2QA). 

E.  The  Voice  Network  Team  (S2QB). 
Section  S2Q.20     The  Office  of 

Telephone  Services — (Functions): 

A.  The  Director,  Office  of  Telephone 
Services  (S2Q)  is  directly  responsible  to 
the  DCO  for  carrying  out  the  Office's 
mission  relating  to  the  operation  of 
SSA's  National  800  Number  and  FO 
telephone  service,  and  provides  general 
supervision  to  the  major  components  in 
the  Office. 

B.  The  Deputy  Director,  Office  of 
Telephone  Services  (S2Q)  assists  the 
Direcior  in  carrying  out  his/her 
responsibilities  and  performs  other 
duties  as  the  Director  may  prescribe. 


C.  The  Immediate  Office  of  the  Office 
of  Telephone  Services  (S2Q)  provides 
the  Director  with  staff  assistance  over 
the  full  range  of  his/her  responsibilities. 

D.  The  Service  Team  (S2QA). 

1.  Plans,  designs,  implements  and 
evaluates  studies  of  initiatives  related  lo 
the  effective  management,  operation  and 
future  direction  of  telephone  services 
provided  to  the  public  by  the  national 
800  number  and  FOs. 

2.  Provides  leadership  on  SSA 
telephone  service  planning  initiatives 
for  the  Office  of  Operations. 

3.  Researches  and  evaluates  the 
application  of  innovative  concepts  and 
new  technologies  for  SSA's  public 
telephone  services. 

4.  Designs,  implements  and  maintain.s 
management  information  systems  for 
SSA  telephone  service  delivery. 
Analyzes  data,  evaluates  trends  emd 
long-range  needs  and  prepares  executive 
level  reports. 

5.  Evaluates  and  plaiis  for 
implementation  of  legislative  issues  that 
impact  SSA's  telephone  service.  Works 
with  other  SSA  components,  other 
Federal  agencies  and  vendors  to  ensure 
quality  public  telephone  services. 

6.  Plans,  develops,  implements  and 
evaluates  systematic  measurement 
processes  to  assess  the  operational 
effectiveness  and  efficiency  of  SSA 
public  telephone  service  operations. 

7.  Develops  and  maintains  procedural 
guides,  operational  instructions  and 
training  materials  for  TSC  and  FO 
employees  providing  public  telephone 
service. 

6.  Develops  and  evaluates  plans  for 
the  efi"ective  utilization  of  TSC  and  FO 
resources  and  equipment  relating  to 
delivery  of  telephone  services  to  the 
public. 

9.  Develops  and  evaluates  operational 
telephone  service  quality  review 
policies.  Evaluates  telephone  service 
delivery  training  needs  to  ensure  quality 
public  service  is  provided. 

E.  The  Voice  Network  Team  (S2QB). 

1.  Plans,  develops,  implements  and 
evaluates  the  effectiveness  and 
efficiency  of  the  routing  of  800  number 
calls  to  the  geographically  dispersed 
TSCs  that  provide  800  number  service. 

2.  Administers  800  number  call 
routing  on  a  daily  basis,  making 
necessary  adjustments  to  ensure  the  best 
possible  public  telephone  service. 

3.  Develops  and  maintains  an 
effective  management  information 
system  needed  for  the  800  number 
operation  and  produces  the  required 
reports.  Analyzes  the  information  to 
evaluate  the  routing  of  calls. 

4.  Identifies  trends  and/or  patterns 
that  impact  800  number  call  volumes 
and  resource  requirements.  Projects  call 


volumes  and  creates  staffing  models  and 
other  techniques  to  determine  future 
rail-handling  capacity  needs. 

5.  Analyzes  the  applicabiHty  of 
innovative  concepts  and  technologies  to 
the  national  800  number  and  FO 
telephone  service  and  recommends 
ways  to  improve  service. 

6.  Studies  and  evaluates  the 
effectiveness  of  TSCs  and  overall  SSA 
800  number  network  operations  and  FO 
telephone  services  and  makes 
recommendations  for  improving 
operations. 

Dated:  October  3, 1994. 
Ruth  A.  Pierce. 

Deputy  Commissioner  for  Human  Resources. 
(FR  Doc.  94-28014  Filed  11-10-94;  8:45  am] 
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Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Fart  S  of  the  Statement  of 
Organization,  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  given  that  Chapter  S5,  the  Office  of 
the  Deputy  Commissioner  for  Policy  and 
External  Affairs  is  being  further 
amended  to  reflect  organizational 
changes  within  subordinate  offices. 
These  offices  are  the  Office  of 
Legislation  and  Congressional  Affairs 
(S5B),  the  Office  of  Public  Affairs  (S5E), 
the  Office  of  International  Policy  (S5G), 
the  Office  of  Research  and  Statistics 
(S5H)  and  the  Office  of  Policy 
Communications  (S5R).  The  changes  are 
as  follows: 

Section  S5B.10  The  Office  of 
Legislation  and  Congressional  Affairs — 
(Organization): 

Delete: 

D.  The  Legislative  Reference  Staff 
(S5BA). 

F.  The  Division  of  Disability  and 
Supplemental  Security  hicome  (S5BC). 

G.  The  Division  of  Retirement  and 
Survivors  Benefits  (S5BE). 

Establish: 

D.  The  Disability  Insurance  Program 
Staff  (S5BH). 

F.  The  Supplemental  Security  Income 
(SSI)  Program  Staff  {S5BJ). 

G.  The  Old  Age  and  Survivors 
Insurance  (OASI)  Benefits  Staff  (S5BK). 

H.  The  Program  Administration  and 
Financing  Staff  (S5BL). 

Section  S5B.20  The  Office  of 
Legislation  and  Congressional  Affairs 
(OLCA)— (Functions): 

Delete  in  their  entirety: 

D.  The  Legislative  Reference  Staff 
(S5BA). 


F.  The  Division  of  Disability  and 
Simplemental  Security  Income  (S5BC). 

G.  The  Division  of  Retirement  and 
Survivors  Benefits  (S5BE).  Amend: 

C.  The  Immediate  Office  of  the 
Associate  Commissioner  for  Legislation 
and  Congressional  Affairs  to  read  as 
follows:  The  Immediate  Office  of  the 
Associate  Commissioner  for  Legislation 
and  Congressional  Affairs  provides  the 
Associate  Commissioner  and  Deputy 
Associate  Commissioner  with  staff 
assistance  on  the  full  range  of  their 
responsibilities,  including  the 
legislative  reference  function.  The 
legislative  reference  function: 

1.  Tracks  legislative  bills,  highlights 
items  of  interest  from  the  Congressional 
Record  and  other  publications  for  Office 
of  Legislation  and  Congressional  Affairs 
and  SSA's  Executive  Staff  and  provides 
support  for  other  OLCA  and  SSA 
components  at  congressional  hearings. 

2.  Assists  individual  Members  of 
Congress  and  their  staffs  and 
congressional  committee  staffs  by 
responding  to  requests  for  information 
on  pending  and  proposed  Social 
Security  legislation,  related  legislative 
proposals  and  the  legislative  history  of 
the  Social  Security  program. 

3.  Reviews  legislative  proposals  for 
consistency  with  existing  program  goals, 
philosophy  and  progremti  requirements. 

Establish: 

D.  The  Disability  Insurance  Program 
Staff  (S5BH). 

1.  Develops  and  explains  disability 
insurance  (DI)  program  principles  and 
philosophy. 

2.  Reviews  proposed  regulations 
dealing  with  the  DI  program  to  assure 
consistency  with  policy  requirements 
and  decisions. 

3.  Develops  and  evaluates  legislative 
proposals  for  changes  in  the  DI  program, 
the  SSA  hearings  and  appeals  process 
and  the  process  for  approving  attorney 
fees  under  the  program. 

4.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch,  congressional 
committees.  State  officials  and  private 
organizations  having  an  interest  in  the 
DI  program,  the  SSA  hearings  and 
appeals  process  and  the  process  for 
approving  attorney  fees  under  the 
program. 

F.  The  Supplemental  Security  Income 
(SSI)  Program  Staff  (S5BJ). 

1.  Develops  and  explains  SSI  program 
principles  and  philosophy. 

2.  Studies  the  SSI  program 
interrelationships  with  Social  Security 
income  maintenance,  child  support 
enforcement,  food  stamps,  employment 
and  other  Federal,  State  and  local 
programs  and  recommends  methods  for 
coordinating  these  programs. 


3.  Reviews  regulations  dealing  with 
the  SSI  program  for  the  aged,  blind  and 

disabled  to  ensure  consistency  with , 

pohcy  reouirements  and  decigienS: 

4.  Develops  and  evaluateslegislativi 
proposals  for  changes  in  the  SSI 
program. 

5.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch,  congressional 
committees  and  individual  Members  of 
Congress,  State  officials  and  private 
organizations  having  an  interest  in  the 
SSI  program. 

G.  The  Old  Age  and  Survivors 
Insurance  (OASI)  Benefits  Staff  (S5BK). 

1.  Develops  and  explains  retirement 
and  survivors  insurance  (RSI)  program 
principles  and  philosophy. 

2.  Develops  and  evaluates  legislative 
proposals  for  changes  in  the  areas  of 
retirement  and  survivors  benefits  and 
coverage. 

3.  Conducts  studies  on  broad 
programmatic  issue,  including 
eligibility  requirements  for  dependents' 
and  survivors'  benefits,  the  level  of 
Social  Security  benefits,  value  of 
benefits  in  relation  to  contributions, 
benefit  computation  methods,  which 
dependents  should  receive  benefits  and 
the  establishment  of  priority  among 
these  dependents. 

4.  Reviews  proposed  regulations 
dealing  with  RSI  issues,  such  as  Sociid 
Security  coverage,  the  retirement 
earnings  test,  insured  status  and  the 
definition  of  employment  and  wages  to 
assure  cross-program  consistency  with 
policy  requirements  and  decisions. 

5.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Branch,  congressional 
committees  and  individual  Members  of 
Congress,  State  officials  and  private 
organizations  having  an  interest  in  RSI 
and  Social  Security  coverage  issues. 

H.  The  Program  Administration  and 
Financing  Staff  (S5BL). 

1.  Develops  and  explains  Social 
Security  program  principles  and 
philosophy. 

2.  Conducts  studies  of  broad 
programmatic  issues,  including  tax 
rates,  alternative  methods  of  financing 
trust  fund  operations,  service  to  the 
public.  Social  Security  numbers, 
taxation  of  benefits,  alien  suspension, 
and  debt  management. 

3.  Identifies  and  analyzes  far-reaching 
economic,  political  and  societal  issues 
that  impact/influence  the  development 
and  modification  of  Social  Security 
program  policies  and  procedures. 

4.  Recommends  mefiiods  for 
coordinating  the  protection  afforded 
under  Social  Security  with  that  afforded 
under  other  public  and  private  benefit 
programs. 
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5.  Reviews  proposed  regulations 
dealing  with  interprogram  relationships 
to  assure  crosa-program  consistency 
with  policy  requirements  and  decisions. 

6.  Provides  technical  and  advisory 
services  to  other  agencies  within  the 
Executive  Brunch,  congressional 
conunittees  and  individual  Members  of 
Congress,  State  officials  and  private 
organizations  having  an  interest  in 
interprogram  relationships. 

Secdon  S5E.  1 0    The  Office  of  Public 
Affairs — (Organization): 

D.  The  OfRce  of  Communications 
Technology  |S5EB)  Retitle: 

2.  "The  Media  Operations  Staff 
(S5EB61  '  to  "The  Audiovisual  Media 
Operations  Staff  (S5EB6)." 

Retitle: 

E-  "The  Office  of  Information  (S5EH)" 
to  "The  Office  of  Editorial  Policy  and 
Communications  (S5EH)." 

1.  "The  Editorial  Planning  and 
Evaluation  Staff  (S5EH2)"  to  "The 
Editorial  Policy  and  Communications 
Staff  (S5EH2)." 

2.  "The  Internal  Communications 
Staff  (S5EH3)"  to  "The  Special 
Communications  Staff  (S5EH3)." 

Retitle: 

G.  "The  Office  of  External  Affairs 
(S5EK)"  to  "The  Office  of  NaUonal 
Affairs  (S5EK).' 

Abolish: 

1.  The  External  Liaison  Staff  (S5EK4). 

2.  The  Intergovernmental  Affairs  Staff 
(S5EK7). 

Reletter 

"G'to'F". 

Retitle: 

H.  "The  Regional  Affairs  Staff 
(S5EM)"  to  "The  Office  of  Regional 
Affairs  and  Special  Projects  (S5EM)." 

Reletter: 

"H"  to  "G". 

Section  S5E.20     The  Office  of  Public 
Affairs — (Functions): 

D.  The  Office  of  Communications 
Technology  |S5EB) 

Retitle: 

2.  "The  Media  Operations  Staff 
(S5EB6)"  to  "The  Audiovisual  Media 
Operations  Staff  (S5EB6)." 

Retitle: 

E.  "The  Office  of  Information  (S5EH) " 
to  "The  Office  of  Editorial  Policy  and 
Communications*  (S5EU).'" 

1.  "The  Editorial  Planning  and 
Evaluation  Staff  (S5EH2)"  to  "The 
Editorial  Policy  and  Communications 
Staff  (S5EH2)." 

2.  "The  Internal  Communications 
Staff  {S5EH3)"  to  "The  Special 
Communications  Staff  (S5EH3)." 

Retitle: 

G.  "The  Office  of  External  Affairs 
(S5EK)"  to  "The  Office  of  National 
Affairs  (S5EK)."' 

Abolish: 


1.  The  External  Uaison  Staff  (S5EK4) 
in  its  entirety. 

2.  The  Intergovernmental  Affairs  Staff 
(S5EK7)  in  its  entirety. 

Reletter 

"G"  to  "F". 

Retitle: 

H.  "The  Regional  Affairs  Staff 
(S5EM)"  to  "The  Office  of  Regional 
Affairs  and  Special  Projects  (S5EM)." 

Reletter 

"H"  to  "G". 

Section  S5G.  10    The  Office  of 
International  Poy/cj.-— (Organization): 

Delete: 

B.  The  Deputy  Director  for     , 
International  Policy  (S5G). 

Reletter: 

"C"  to  "B".  "D"  to  "C"  and  "E"  to 
"D". 

Section  S5G.20    The  Office  of 
International  Policy — (Functions): 

Delete: 

B.  The  Deputy  Director  for 
International  Policy  (S5G)  in  its  entirety. 

Amend  to  read  as  follows: 

C.  The  Immediate  Office  of  the 
Director  for  Uitemational  PoUcy  (S5G) 
provides  the  Director  with  staff 
assistance  on  the  full  range  of  his/her 
responsibilities,  helps  coordinate  the 
activities  of  the  Office  of  International 
Policy's  components,  and  acts  as  the 
SSA  or  United  States  Government 
representative  to  international 
organizations  and  world  bodies 
involved  with  international  social 
security  matters. 

D.  The  Division  of  International 
Program  Policy  and  Agreements  (S5GA) 

Delete  '"i-h"  in  their  entirety. 
Add: 

1.  Plans,  develops  and  evaluates 
program  policies  and  procediu«s 
relating  to  foreign  claims 
administration,  foreign  evidence  and 
beneficiaries  and  modifies  policies  and 
prot:edures  to  meet  program 
requirements  in  foreign  countries. 

2.  Negotiates  international  Social 
Security  (totalization)  agreements  with 
foreign  governments  and  takes  the 
actions  necessary  to  secure  their 
approval,  develops  policies  and 
procedures  to  implement  agreements 
and  administers  the  coverage  provisions 
of  the  agreements. 

3.  Issues  certificates  of  coverage  to 
United  States-based  workers  who  are 
self-employed  or  are  sent  on  temporary 
assignments  of  countries  with  which  the 
United  States  has  international 
totalization  agreements  to  exempt  them 
(and  their  employers)  from  foreign 
social  security  taxes. 

4.  Analyzes  foreign  social  security 
programs  and  evaluates  their 
relationships  to  and  effects  on  the 
United  States'  Social  Security  programs 
and  benefit  payments. 


5.  Conducts  legislative  and  regulatory 
reviews,  studies  and  analysis  of  all 
matters  relating  to  international  policy 
and  international  Social  Security 
agreements  and  takes  necessary 
legislative  or  regulatory  action  on 
foreign  program  and  agreement 
problems  requiring  such  remedy. 

E.  The  International  Activities  Staff 
(S5GC) 

Delete  "1-4"  in  their  entirety. 

Add: 

1.  Develops  and  coordinates 
individualized  training/orientation 
programs  for  foreign  officials  on  the 
United  States'  Social  Security  system. 

2.  Coordinates  SSA's  technical 
assistance  to  developing  coimtries  in 
designing  and/or  modernizing  existing 
social  security  systems. 

3.  Serves  as  SSA's  focal  point  in 
providing  information  about  United 
States'  Social  Security  programs  to 
foreign  organizations. 

4.  Plans  and  coordinates  SSA's 
international  travel  plan,  including 
providing  logistical  support  and 
administering  all  activities  relating  to 
control  of  official  passports  for  SSA  staff 
travelling  abroad. 

5.  Plans  aiid  manages  SSA-hosted 
international  conferences,  meetings  and 
seminars. 

Reletter: 

"C"  to  "B",  "D"  to  "C"  and  "E"  to 
"D". 

Section  S5H.  1 0    The  Office  of 
Research  and  Statistics — (Organization): 
Retitle: 

E.  "The  Program  Analysis  Staff 
(S5HB)"  to  "The  Division  of  Program 
Analysis  (S5HB)". 

Delete: 

G.  The  Division  of  Statistical 
Operations  and  Services  (S5HE) 

H.  The  Division  of  Statistics  Analysis 
(S5HG). 

Establish: 

G.  The  Division  of  Earnings  Statistics 
and  Analysis  (S5HH). 

H.  The  Division  of  Retirement, 
Survivors,  Disability  Insurance  (RSDI) 
Research  Statistics  (S5HJ). 

I.  The  Division  of  SSI  Analysis/ 
Management  Statistical  Support  (S5HK). 

J.  The  Disability  Research  Staff 
(S5HL). 

SecUon  S5H.20     The  Office  of 
Research  and  Statistics — (Functions): 

Retitle:  * 

E.  "The  Program  Analysis  Staff 
(S5HB)"  to  '"nie  Division  of  Program 
Analysis  (S5HB)". 

Add: 

3.  Plans,  conducts  and  publishes  the 
results  of  cross-national  research  on 
social  security  programs  worldwide. 

Delete  in  their  entirety: 

G.  The  Division  of  Statistical 
Operations  and  Services  (S5HE). 


H.  The  Divisicm  of  Statistics  Analysis 
(S5HG). 

Establish: 

G.  The  Division  of  Earnings  Statistics 
and  Analysis  {S5HH). 

1.  Flans,  coordinates  and  directs  the 
preparation  of  statistical  and  analytical 
data  pertaining  to  earnings,  employment 
and  employer  classification.  Analyzes 
these  data  with  emphasis  on 
demographic,  economic,  social  and 
program  characteristics.  These  data  are 
used  to  support  program  and  legislative 
planning  and  serve  as  important  sources 
for  program  evaluation,  research  and 
administrative  information  within  SSA, 
and  for  research  by  other  Federal  and 
State  and  local  government  agencies, 
universities,  and  private  research 
organizations. 

2.  Provides  the  Office  of  Research  and 
Statistics  and  other  SSA  researchers 
with  support  in  the  development  of 
social  science  survey  data  linked  with 
SSA  administrative  record  data. 

H.  The  Division  of  Retirement, 
Survivors  and  Disability  Insurance 
(RSDI)  Research  Statistics  (S5HJ). 

1 .  Plans,  coordinates  and  directs  the 
preparation  of  statistical  and  analytical 
data  pertaining  to  Old  Age,  Survivors 
and  Disability  Insurance  (OASDI)  claims 
and  benefits  provisions  of  Title  II  of  the 
Social  Security  Act.  Analyzes  these  data 
with  emphasis  on  demographic, 
economic,  social  and  program 
characteristics.  These  data  are  used  to 
support  program  and  legislative 
planning  and  serve  as  important  sources 
for  program  evaluation,  research  and 
administrative  information  within  SSA, 
and  for  research  by  other  Federal  and 
State  and  local  government  agencies, 
universities  and  private  research 
organizations. 

I.  The  Division  of  SSI  Analysis/ 
Management  Statistical  Support  (S5HK). 

1.  Plans,  coordinates  and  oirects  the 
preparation  of  statistical  and  analytical 
data  pertaining  to  the  Supplemental 
Security  Income  provisions  of  Title  XVI 
of  the  Social  Security  Act.  Analyzes 
these  data  with  emphasis  on 
demographic,  economic,  social  and 
program  characteristics.  These  data  are 
used  to  support  program  and  legislative 
planning  and  serve  as  important  sources 
for  program  evaluation,  research  and 
administrative  information  within  SSA 
and  for  research  by  other  Federal  and 
State  and  local  government  agencies, 
universities  and  private  research 
organizations. 

2.  Provides  management  statistical 
services  to  SSA  operating  and  policy 
components,  including  such  activities 
as  the  development  of  general  purpose 
and  customized  field  office  samples, 
development  of  work  sampling  systems 


and  quality  assurance  systems,  and  the 
design  and  analysis  of  operational  pilot 
studies.  Provides  support  for  the 
developmmit  and  use  of  mathematical 
models  and  statistical  methods. 

J.  The  Disability  Research  Staff 
(S5HL). 

1.  Plans,  directs  and  implements  a 
wide  range  of  studies  and  analyses, 
utilizing  data  from  surveys  and 
administrative  records,  on  the  national 
disabled  population,  disability 
applicants  and  disability  beneficiaries. 

2.  Develops  research  in  response  to  DI 
program  issues. 

3.  Maintains  and  develops  research 
surveys  and  administrative  data  files 
used  in  the  analysis  of  disability  data. 

SecUon  S5R.  10     The  Office  of  PoUcy 
Comm  unications — (Organization) : 
Delete: 

D.  The  Policy  Analysis  and 
Litegration  Staff  (S5RA). 

E.  The  Office  of  RegulaUons  (S5RB). 

F.  The  Office  of  Directives 
Management  (S5RG). 

Establish: 

D.  The  Notice  Policy  Staff  {S5RK). 

E.  The  Division  of  Regulations  and 
Rubles  (S5RL). 

F.  "Tne  Eh  vision  of  Directives 
Management  (SSRM). 

Section  S5R.20    The  Office  of  PoUcy 
Comm  unications — (Fimctions) : 
Delete  in  their  entirety: 

D.  The  Policy  Analysis  and 
Integration  Staff  (S5RA). 

E.  The  Office  of  Regulations  (S5RB). 

F.  The  Office  of  Directives 
Management  (S5RG). 

Establish: 

D.  The  Notice  Policy  Staff  (S5RK) 
serves  ^s  the  focal  point  for  SSA's  effort 
to  improve  service  to  the  public  through 
issuing  clear  notices.  Coordinates, 
plans,  establishes  priorities  and 
schedules  all  notice  improvement 
activities  for  the  Agency.  Develops 
Agency-level  strategies  for  notice 
improvements.  Establishes  the  Agency's 
notice  poficy  and  develops  and 
publishes  the  Agency's  Notice 
Standards.  Designs  and  writes  notices 
and  selected  forms.  Provides  direction 
for  notice  content  and  design 
throughout  SSA.  Acts  as  a  clearinghouse 
through  which  program  offices  submit 
proposed  new  or  revised  notices  and 
selected  forms.  Assesses  the  impact  of 
new  notices  on  public  service. 
Develops,  plans  and  implements 
Agency  efforts  to  get  public  feedback 
about  notices.  Maintains  the  language 
database  for  the  Field  Office  Notice 
Software,  both  in  English  and  Spanish. 
Oversees  training  for  operations  and 
program  components  to  improve  the 
quality  of  notices. 

E.  The  Division  of  Regulations  and 
Rulings  (S5RL)  plans,  dievelops  and 


writes  SSA  regulations  and  provides  for 
the  publication  of  regulations.  Performs 
an  ongoing  assessment  of  the 
regulations  process  in  SSA.  Coordinates, 
within  SSA.  the  review  and  clearance  of 
regulations  for  the  claims  and  payment 
processes  developed  for  the  RSDI 
programs,  the  SSI  program  and  the 
Black  Lung  Benefits  programs  and 
assures  the  Office  of  Policy 
Communications  has  input  into  the 
regulations  development  process. 
Coordinates  activities  vdth  HHS'  Office 
of  the  General  Counsel  on  the  issuance 
of  regulations.  Negotiates  with  HHS. 
Office  of  Management  and  Budget  and 
the  Office  of  the  Federal  Register  on 
regulations  matters.  Plans  and  develops 
Social  Security  Rulings  to  provide 
interpretations  and  applications  of  the 
Social  Security  Act.  Coordinates  the 
review  and  clearance  of  Social  Security 
Rulings  with  the  Office  of  the  General 
Counsel,  the  Office  of  the  Commissioner 
and  the  Office  of  the  Deputy 
Commissioner  for  Programs. 
Coordinates  publication,  distribution 
and  warehousing  of  all  Social  Security 
Rulings. 

F.  The  Division  of  Directives 
Management  (SSRM)  directs  the  review. 
coordination,  publication  and 
distribution  of  program  instructions  and 
other  materials  in  paper  and  electronic 
form  to  insure  uniformity,  lack  of 
duplication  and  compatibility  of  all  SSA 
operations,  instructional  and 
informational  material.  Participates  in 
determining  the  instructional  needs  of 
SSA  operating  personnel.  Directs 
technical  review  of  program  operating 
instructions  to  insiue  proper 
integration,  organization,  clearance  and 
audience  for  materials  prepared  by 
various  SSA  components  for  the 
Program  Operations  Manual  System  and 
related  program  guides.  Coordinates 
publication,  distribution  and      « 
warehousing  of  all  program 
instructional  and  related  materials  and 
directs  a  quality  review  of  new 
issuances  to  insure  proper  reproduction 
of  printed  materials.  Indexes  all 
program  instructional  materials  and 
determines  user  needs  in  this  area. 
Develops  and  publishes  general  and 
special  compilations  of  Social  Security 
laws,  various  technical  issuances  and 
program  handbooks.  Participates  with 
SSA's  Systems  organization  in  the 
design,  development  and  ongoing 
administration  of  a  computerized 
system  for  storing,  updating,  publishing 
and  distributing  operational  instructions 
and  materials.  Coordinates  with  SSA's 
Office  of  Human  Resources  as 
appropriate.  Establishes  poUcies  and 
guidelines  for  the  distribution  of  SSA's 
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program  publications  to  the  public  as 
required  by  the  Freedom  of  Information 
Act. 
Dated:  October  3. 1994. 

Ruth  A.  Picra, 

Deputy  Commissioner  for  Human  Resources. 

|FR  Doc.  94-28017  Filed  11-10-94:  8:45  am) 
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Statement  of  Organization.  Functions 
and  Delegations  of  Auttiority 

Fart  S  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  given  that  Chapter  S7,  the  Office  of 
the  Deputy  Commissioner  for  Human 
Resources  is  being  amended  to  reflect  a 
realignment  of  functions  within  the 
Office  of  Personnel  (S7B).  the  Office  of 
Labor  Management  Relations  (S7C).  the 
Office  of  Civil  Rights  and  Equal 
Opportunity  (S7E).  the  Office  of 
Training  (S7G)  and  the  Office  of 
Workforce  Analysis  (S7H).  The  changes 
are  as  follows: 

Section  S7B.  10  The  Office  of 
Personne/— (Organization): 

Delete: 

D.  The  Executive  Recruitment  and 
Services  Staff  (S7BA). 

E.  The  Division  of  Personnel 
Operations  (S7BB). 

F.  The  Division  of  Classification  and 
Organization  Management  (S7BC). 

Establish: 

D.  The  Project  Management  Staff 
(S7BH). 

E.  The  Personnel  Management 
Information  Systems  and  Payroll  Staff 
(S7BI). 

F.  The  Center  for  Personnel 
Operations  (S7BK). 

Retitle: 

G.  Thepivision  of  Personnel  Policy 
and  Data  (S7BE)  as  the  Center  for 
Personnel  Policy  and  Program 
Development  (S7BE). 

Section  S7B.20     The  Office  of 
Personnel— {Funaions): 
Delete  in  their  entirety: 

D.  The  Executive  Recruitment  and 
Services  Staff  (S7BA). 

E.  The  Division  of  Personnel 
Operations  (S7BB). 

F.  The  Division  of  Classification  and 
Organization  Management  (S7BC). 

Establish: 

D.  The  Project  Management  Staff 
(S7BH). 

1.  Provides  the  Associate 
Commissioner  with  a  staff  of  self- 
managed  workVproject  teams  of  a 
temporary  nature  which  could  be 
rapidly  deployed  to  address  high 


priority,  interdisciplinary  personnel 
projects  of  a  specialized  nature.  The 
stafif  would  expand  or  contract  based 
upon  the  workload  at  any  given  time. 

2.  Directs  an  SSA-wide  program  for 
inspection  and  evaluation  of  SSA 's 
personnel  management  program 
including  employment  and  staffing, 
position  management  and  classification, 
employee  relations,  equal  employment 
opportunity  and  labor  relations. 
Conducts  administrative  surveys  and 
special  studies  to  provide  managers 
with  information  and  assistance  to 
assure  conformance  with  Office  of 
Personnel  Management  (OPM) 
regulations  and  HHS/SSA  policies  and 
directives. 

E.  The  Personnel  Management 
Information  Systems  and  Payroll  Staff 
(S7BJ). 

1.  Plans  and  directs  ongoing 
development,  analysis  and  evaluation  of 
SSA's  personnel  recordkeeping  systems; 
develops  general  objectives  and 
performance  standards  for  automated 
systems  and  detailed  specifications  for 
development  or  modification  of 
computer  programs  used  in  automated 
systems  and  proposes  changes  in  these 
systems  to  meet  SSA's  human  resources 
data,  statistics  and  information  needs. 

2.  Coordinates,  with  SSA's  Office  of 
the  Deputy  Commissioner  for  Systems, 
the  planning,  development, 
modification  and  evaluation  of 
automated  svstems. 

3.  Plans,  designs  and  evaluates  the 
use  of  personal  computers  and  provides 
office  automation  support  for  human 
resources  systems. 

4.  Operates  selected  data  processing/ 
office  automation  systems  in  the  Office 
of  Personnel. 

5.  Reviews  and  processes  all 
personnel  and  payroll  actions  in 
conformance  with  OPM  and  HHS 
regulations. 

F.  The  Center  for  Personnel 
Operations  (S7BK). 

1.  Develops  and  implements  policies 
and  regulations  pertaining  to  SSA 
recruitment  and  placement,  including 
policies  and  guidelines  for  SSA 
administration  of  the  Senior  Executive 
Service  (SES).  Initiates  and  processes 
personnel  actions  for  SSA  Headquarters 
employees  and  participates  with  office 
managers  and  staffs  in  assessing 
placement  actions;  directs  the 
administration  of  all  Merit  Promotion 
Plans  applicable  within  Baltimore/ 
Washington/  Falls  Church  Headquarters 
components.  Processes  necessary 
administrative  actions  required  for  new 
employees  entering  on  duty. 

2.  Develops  and  implements  SSA- 
wide  programs  of  position  classification, 
position  management  and  personnel 
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security  within  SSA  Headquarters. 
Directs  position  classification,  position 
management  and  personnel  security 
activities  havinc  SSA-wide-significance. 

3.  Provides  advice  emd  assistance  to 
all  SSA  components  on  activities  and 
issues  that  involve  position 
classification  and  position  management; 
serves  as  the  central  SSA  referral  point 
on  these  programs  and  acts  as  SSA 
liaison  with  OPM,  HHS  and  other  non- 
SSA  entities  and  organizations  with 
respect  to  assigned  areas  of 
responsibility. 

4.  Formulates  and  oversees  the 
implementation  of  policies,  procedures, 
standards,  directives  and  objectives 
which  assure  that  position  structure  and 
management  promote  cost-effective 
operations  and  the  efficient  use  of 
employee  skills. 

5.  Provides  leadership  and 
coordination  in  the  formulation  of  SSA 
policies,  directives  and  programs 
relating  to  the  Fair  Labor  Standards  Act 
and  to  salary  and  wage  surveys;  and 
conducts  a  continuing  review  of  the 
applicability  of  classification  standards 
and,  as  appropriate,  negotiates  with 
OPM  for  the  revision  of  such  standards 
or  the  development  of  single  Agency 
standards. 

6.  Authorizes  the  establishment  of 
positions  and  organizations,  providing 
advice  and  guidance  to  managers  on 
organizational  structure  and  preparing 
Federal  Register  and  Organization 
Manual  material. 

7.  Implements  policies,  regulations 
and  programs  pertaining  to  special 
recruitment  and  staffing  activities  for 
SSA  Headquarters  and  field 
organizations;  develops  and  implements 
student  employment  programs. 

8.  Directs  the  development  and 
administration  of  SSA  services 
concerning  employee  benefit  programs 
which  include  the  Civil  Service 
Retirement  System,  the  Federal 
Employee  Retirement  System,  the  Thrift 
Savings  Plan,  the  Federal  Employees 
Group  Life  Insurance  Program  and  the 
Federal  Employees  Health  Benefits 
Program. 

9.  Provides  for  the  establishment  and 
maintenance  of  the  Official  Personnel 
Folders  for  SSA  Headquarters 
employees. 

10.  IDevelops  and  implements  all  SSA 
policies  and  activities  relating  to  the 
Agency's  executive  level  personnel 
management  program. 

11.  Recruits  for  and  places 
individuals  in  positions  in  the  SES  in 
accordance  with  OPM  and  HHS 
regulations. 

12.  Provides  staff  support  to  the 
Executive  Resources  Board  in 
administering  a  systematic  program  to 


manage  SSA's  executive  and 
professional  resources  and  ensuring  the 
appropriate  selection  of  candidates  to 
participate  in  official  executive 
development  programs. 

13.  ftt)vides  staff  support  to  the 
Performance  Review  Board  in  reviewing 
performance  plans  and  subsequent 
appraisals  of  career  and  noncareer 
executives  in  SES  and  employees  in 
equivalent  level  positions. 

Retitle: 

G.  The  Division  of  Personnel  Policy 
and  Data  (S7BE)  as  the  Center  for 
Personnel  Policy  and  Program 
Development  (S7BE).  Delete  3  and  4  in 
their  entirety. 

H.  The  Center  for  Employee  Services 
(S7BG).  Add  to  6  after  wellness. 
"Career/Life  Planning  and  financial 
counseling." 

Section  S7C.10  The  Office  of  Labor 
Management  fle/otjons— (Organization): 

Delete: 

D.  The  Division  of  Labor  and 
Employee  Relations  Operations  (S7CA). 

E.  The  Division  of  Labor  and 
Employee  Relations  Policy  (S7CB). 

Section  S7C.20  The  Office  of  Labor 
Management  Relations — (Functions) : 
Eliminate  titles  of: 

D.  The  Division  of  Labor  and 
Employee  Relations  Operations  (S7CA). 

E.  The  Division  of  Labor  and 
Employee  Relations  Policy  (S7CB). 

Merge  former  division  functions  at  the 
Director  level  and  renumber  functions 
"1-6"  from  fonner  Division  of  Labor 
and  Employee  Relations  Policy  as  "5- 
10." 

Section  S7E.10  The  Office  of  Civil 
Rights  and  Equal  Opportunity — 
(Organization): 

Delete: 

D.  The  Division  of  Equal  Opportunity 
Services  (S7EA). 

E.  The  Division  of  Equal  Opportimity 
Planning  and  Studies  (S7EB). 

Section  S7E.20  The  Office  of  Civil 
Rights  and  Equal  Opportunity — 
(Functions): 

Eliminate  titles  of: 

D.  The  Division  of  Equal  Opportunity 
Services  (S7EA). 

E.  The  Division  of  Equal  Opportunity 
Planning  and  Studies  (S7EB). 

Merge  former  divisions  functions 
under  the  Director.  Office  of  Civil  Rights 
and  Equal  Opportunity  and  renumber 
functions  "1-12"  fi-om  former  Division 
of  Equal  Opportunity  Planning  and 
Studies  as  "9-20." 

Section  S7G.10  The  Office  of 
Training — (Organization): 

Delete: 

D.  The  Division  of  Management  and 
Employee  Development  (S7GA). 

E.  The  Division  of  Tecbnical  Training 
(S7GB). 


Establish: 

D.  The  Administrative  Staff  (S7GC). 

E.  The  Human  Resources  Planning 
Staff  (S7GE). 

F.  The  Center  for  Technology  and 
Employee  Development  (S7GG). 

G.  Tne  Center  for  Program  Initiatives 
and  Management  Education  (S7GH). 

H.  The  Center  for  Educational 
Research  and  Evaluation  (S7GJ). 

Section  S7G.20    The  Office  of 
Training — (Functions): 

Delete  in  their  entirety: 

D.  The  Division  of  Management  and 
Employee  Development  (S7GA). 

E.  The  Division  of  Technical  Training 
(S7GB). 

Establish: 

D.  The  Administrative  Staff  (S7GC) 
plans,  directs,  coordinates  and 
administers  the  activities  relative  to 
developing  and  executing  budget 
activities;  acts  as  Office  of  Training 
liaison  with  Personnel  on  such 
personnel  matters  as  classification, 
position  management,  staffing  and 
recruitment;  plans,  formulates  and 
implements  SSA  training  policies  and 
provides  overall  support  and 
coordination  to  the  training  function. 
Coordinates  travel,  training  and 
conference  attendance  for  office  staff. 

E".  The  Human  Resources  Planning 
Staff  (S7GE)  is  responsible  for  the 
development,  implementation  and 
updating  of  SSA's  Human  Resources 
Plan.  This  plan  provides  for  the 
development  of  an  SSA  staffing  and 
recruitment  plan,  for  training  employees 
once  they  enter  on  duty,  for  providing 
the  means  for  employee  development 
beyond  training  for  the  initial  position 
for  which  the  employee  was  recruited 
and  for  retaining  Agency  employees. 

F.  The  Center  for  Tecnnology  and 
Employee  Development  (S7GG). 

1.  Directs  the  design,  development, 
implementation  and  evaluation  of  Title 
II  disability  related  program/technical 
training  for  SSA  components,  including 
entry-level  and  advanced  program, 
systems-user  and  computer  technology 
training  and  other  technical  training  to 
meet  the  needs  of  SSA  components 
Agencywide. 

2.  Develops  guidelines  and 
procedures  to  determine  technical 
training  needs  for  disability  related, 
training  programs,  and  reviews  and 
evaluates  technical  training 
Agencywide. 

3.  Initiates  independent  studies  and 
analyses  to  anticipate  and  identify  new 
or  changing  training  and  development 
needs  in  a  dynamic  organizational 
environment. 

G.  The  Center  for  Program  Initiatives 
and  Management  Education  (S7GH). 

1.  Directs  the  design,  development, 
implementation  and  evaluation  of  Title 


XVI  program/technical  training  for  SSA 
components,  including  entry-level  and 
advanced  program,  systems-user  and 
computer  techiiology  training  and  other 
technical  training  to  meet  the  needs  of 
SSA  components  Agencywide. 

2.  Directs,  designs,  develops, 
implements,  conducts  and  evaluates  all 
SSA  supervisory,  managerial  and 
executive  level  training  development 
activities. 

3.  Develops  guidelines  and 
procedures  to  determine  technical 
training  needs  for  Title  XVI  training 
programs,  and  reviews  and  evaluates 
technical  training  Agencj'wide. 

4.  Has  Agenc>'wide  responsibility  for 
common  needs  and  general  skills 
training,  including  related 
developmental  activities  for 
nonsupervisory  personnel. 

H.  The  Center  for  Educational 
Research  and  Evaluation  (S7GJ). 

1.  Directs  the  design,  development, 
implementation  and  evaluation  of  Title 
II  Retirement  Survivors  Insurance- 
related  program/technical  training  for 
SSA  components,  including  entry-level 
and  advanced  program,  systems-user 
and  computer  technology  training  and 
other  technical  training  to  meet  the 
needs  of  SSA  components  Agencywide. 

2.  Develops  guidelines  and 
procedures  to  determine  technical 
training  needs,  and  reviews  and 
evaluates  technical  training 
Agencywide. 

3.  Engages  in  applied  research  and 
development  efforts  associated  with 
training  and  development  programs 
administered  by  the  center.  Provides 
ongoing  consultative  assistance  and 
support  to  SSA  components,  including 
training  needs  identification  and 
program  design;  monitors  and  evaluates 
Agency  training  and  developmental 
activities  to  ensure  desired  results  and 
effects  of  nontechnical  training 
provided  to  the  Agency's  employees. 
Fosters  and  maintains  effective 
communications  with  appropriate 
internal  and  external  organizations  to 
ensure  positive  results  relative  to 
Agency  objectives,  policy  directives, 
new  initiatives,  inservice  training  needs, 
etc. 

4.  Develops  guideUnes  and 
procedures  to  determine  technical 
training  needs  for  Title  II  training 
programs,  and  reviews  and  evaluates 
technical  training  Agencywide. 

5.  Conducts  ongoing  research  to 
identify  automated  technologies  and 
instructional  methodologies  for 
application  to  training  throughout  SSA 

Section  S7H.10     The  Office  of 
Workforce  Analysis — (Organization): 
Delete: 


UMI 
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C.  The  Division  of  Workforce  Studies 
and  Analysis  (S7HA). 

D.  The  bivision  of  Workforce 
Utilization  (S7HB). 

Section  S7H.20     The  Office  of 
Workforce  ^na/ysjs— (Functions): 
Eliminate  titles  of: 

C.  The  Division  of  Workforce  Studies 
and  Analysis  (S7HA). 

D.  The  Division  of  Workforce 
Utilization  (S7HB). 

Merge  former  division  functions 
imder  the  Director.  Office  of  Workforce 
Analysis  and  renumber  functions  "1-4" 
from  former  Division  of  Workforce 
Utilization  as  "4-7." 

Dated:  September  17. 1994. 
Ruth  A.  Piem, 

Deputy  Commissioner  for  Human  Resources. 
IFR  Doc.  94-28015  Filed  11-10-94;  8:45  am) 
BILLING  CODE  41M>-M-P 


Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  being  given  that  Subchapter  S3J  is 
being  amended  to  provide  additional 
information  on  the  Division  level 
organizational  structure  and  functions. 
The  changes  are  as  follows: 

Section  S3).  1 0    The  Office  of 
Betirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy — 
(Organization): 

Establish: 

D.  The  Division  of  Benefit  Continuity 

(saji). 

E.  The  Division  of  Coverage  (S3I2). 

F.  The  Division  of  Entitlement  (83)3). 

G.  The  Division  of  Payment  Policy 
(S3)4). 

H.  The  Division  of  Program 
Requirements  Policy  (S3)5). 

I.  The  Division  of  Program 
Management.  Research  and 
Demonstration  (S3)6). 

Section  S3). 20     The  Office  of 
Retirement  and  Survivors  Insurance  and 
Supplemental  Security  Income  Policy— 
(Functions): 

Establish: 

D.  The  Division  of  Benerit  Continuity 
(S3)l). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  insurance 
program  and  common  to  one  or  more  of 
the  other  SSA  programs  in  the  area  of 
benefit  continuity. 

2.  Develops,  issues  and  evaluates 
guidelines,  directives,  instructions  and 


operating  procedures  for  such  areas  as 
work  notices,  annual  and  monthly 
earnings  tests,  suspensions  and 
terminations,  governmental  pension 
offset  and  enforcement  and  beneficiary 
compliance,  overpayments, 
underpayments,  recovery  and  waiver, 
garnishment,  direct  deposit,  cycling, 
payment  delivery,  onsite  review, 
accounting,  representative  payee 
selection,  advance  notice,  capability/ 
incapability  and  use  and  misuse. 
E.  The  Division  of  Coverage  (S3)2). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  insurance 
program  and  common  to  one  or  more  of 
the  other  SSA  programs  in  the  area  of  . 
coverage. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procedures  for  such  coverage  and 
employment  subject  areas  as  wages, 
coverage  and  exceptions,  anti-poverty 
programs,  earnings  discrepancies, 
coverage  aspects  of  international 
agreements,  self-employment  status  and 
income,  religious  exemptions.  State  and 
local  coverage  and  statutes  of 
limitations. 

F.  The  Division  of  Entitlement  (S3)3). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  retirement  and  survivors  insurance 
program  and  common  to  one  or  more  of 
the  other  SSA  programs  in  the  area  of 
entitlement. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procedures  for  such  entitlement  subject 
areas  as  applications,  insured  status, 
veterans'  benefits,  railroad  employment, 
family  relationships,  dependency  and 
support,  proofs,  school  attendance, 
decoupling  and  indexing  of  earnings, 
reduction  of  benefits  for  age,  family 
maximums,  saving  clauses, 
recomputations  and  recalculations  of 
benefits,  p>eriod  of  disability 
computations,  awards,  disallowances 
and  abatements  of  claims,  earnings 
records,  claims  application  forms, 
administrative  finality,  adjudicative 
standards,  evidence,  documentation  and 
conspicuous  characteristics. 

G.  The  Division  of  Payment  Policy 
(S3)4). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  supplemental  security  income 
program  in  the  area  of  payment  policy. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 


procedures  for  such  payment  policy 
subject  areas  as  mandatory  and  optional 
State  supplemental  payments,  pass 
through  of  rate  increases,  monitoring  of 
fiscal  information  systems  with  the 
States,  maintenance  of  State  agreements, 
food  stamps.  Medicaid,  interim  State 
assistance,  energy  assistance.  State  data 
exchange  systems  and  postadjudicative 
issues. 

H.  The  Division  of  Program 
Requirements  Policy  (S3)5). 

1.  Plans,  develops  and  evaluates  the 
operational  policies,  standards  and 
instructions  and  provides  guidance  to 
field  components  on  issues  related  to 
the  supplemental  security  income 
program  in  the  area  of  program 
requirements  policy. 

2.  Develops  and  issues  guidelines, 
directives,  instructions  and  operating 
procedures  for  such  program 
requirements  subject  areas  as  eligibility 
requirements  for  in-kind  income,  living 
arrangements,  special  classifications  of 
income  and  medical  social  services, 
generic  income  issues,  deeming  of 
income  and  resources,  computation  of 
income,  certain  grandfather  clauses, 
citizenship  and  residency,  dependents, 
other  resources  and  programs  to  achieve 
self-support. 

I.  The  Division  of  Program 
Management.  Research  and 
Demonstration  (S3)6). 

1.  Designs,  manages  and  conducts 
studies  to  measure  the  impact  and 
effectiveness  of  the  supplemental 
security  income  and  the  retirement  and 
survivors  insurance  program  policies, 
procedures  and  programs  on  the 
population. 

2.  Establishes,  maintains  and  operates 
statistical  program  data  base  extract 
systems  to  provide  program  information 
for  internal  and  external  use;  develops 
functional  specifications  and  programs; 
validates  output  and  assists  requestors 
in  verifying  final  product. 

3.  Conducts  retirement  and  survivors 
insurance  and  supplemental  security 
income  research  programs  based  on 
administrative  records  and  State  and 
Federal  data  to  formulate  and  evaluate 
policies  and  the  impact  of  legislation,  to 
reduce  errors,  to  implement 
redetermination  requirements,  and  to 
improve  program  implementation. 

4.  Manages  demonstration  cooperative 
agreements  and  initiatives  to  target 
special  populations  and  program  issues. 
Evaluates  the  effectiveness  of 
demonstrations  and  initiatives  and 
develops  new  and  revised  policies  and 
procedures  to  implement  program 
improvements. 

5.  Coordinates  and  directs 
assignments  and  projects  related  to 
program  redesign  and  systems 
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modernization  efforts,  including 
development  of  program  specifications 
for  expert  systems.  Formulates,  plans 
and  implements  computer  programs  and 
other  automation  activities  in  support  of 
program  policy,  research  and 
administrative  needs. 

Dated:  October  3, 1994. 
Ruth  A.  Pierce. 

Deputy  Commissioner  for  Human  Resources. 
IFR  Doc.  94-28013  Filed  11-10-94;  8:45  am] 

BILLING  CODE  4190-M-P 


Statement  of  Organization,  Functions, 
Delegations  of  Authority 

Part  S  of  the  Statement  of 
Organization.  Functions  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  (HHS)  covers  the  Social 
Security  Administration  (SSA).  Notice 
is  given  that  Chapter  Si,  the  Office  of 
the  Deputy  Commissioner  for  Finance, 
Assessment  and  Management  is  being 
amended  to  reflect  organizational 
changes  within  subordinate  offices. 
These  offices  are  the  Office  of  Program 
and  Integrity  Reviews  (SlK),  the  Office 
of  Financial  Policy  and  Operations 
(SIN),  the  Office  of  Budget  (SlP),  the 
Office  of  Acquisition  and  Grants  (SlQ). 
the  Office  of  Facilities  Management 
(SIR)  and  the  Office  of  Publications  and 
Logistics  Management  (SlS).  The 
changes  are  as  follows: 

Section  SlK.10  The  Office  of 
Program  and  Integrity  Reviews — 
(Organization): 

Delete: 

D.  The  Office  of  Insurance  Program 
Quality  (SlKA). 

E.  The  Office  of  Assistance  Program 
Quality  (SlKB). 

Establish: 

D.  The  Administration.  Matching  and 
Data  Management  Staff  (SlK-1). 

E.  The  Office  of  Statistics  and  Special 
Area  Studies  (SlKE). 

1.  The  Division  of  Statistics  (SlKEl). 

2.  The  Division  of  Special  Studies  and 
Analysis  (S1KE2). 

3.  The  Division  of  Public  Service 
Evaluation  (S1KE3). 

H.  The  Office  of  Assistance  and 
Insurance  Program  Quality  (SlKG). 

1 .  The  Division  of  Insurance  Program 
Entitlement  Quality  (SlKGl). 

2.  The  Division  of  Insurance  Program 
Postentitlement  Quality  (S1KG2). 

3.  The  Division  of  Assistance  Program 
Eligibility  Quality  (S1KG3). 

4.  The  Division  of  Assistance  Program 
Posteligibihty  Quality  (S1KG4). 

Section  SlK.20  The  Office  of 
Program  and  Integrity  Reviews — 
(Functions): 

Delete: 


D.  The  Office  of  Insurance  Program 
Quality  (SlKA)  in  its  entirety. 

E.  The  Office  of  Assistance  Program 
Quality  (SlKB)  in  its  entirety. 

Establish: 

D.  The  Administration.  Matching  and 
Data  Management  Staff  (SlK-1) 
consolidates  and  focuses  on  a  number  of 
functions  previously  spread  throughout 
the  organization.  It  conducts  a  variety  of 
activities  that  cross  component  lines 
and  impact  the  organization  as  a  whole. 
The  staff  provides  support  on  all  budget, 
personnel  and  staffing  issues;  oversees 
the  implementation  of  the  provisions  of 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988  for  the  Agency; 
and  supports  the  Office  of  Program  and 
Integrity  Reviews  (OPIR)  components, 
including  the  Office  of  Regional 
Program  Integrity  Reviews  (ORPIR).  by 
planning,  developing,  maintaining  and 
improving  OPIR's  communications  and 
data  processing  systems  and  the  quality 
review  data  bases  for  SSA  programs. 

E.  The  Office  of  Statistics  and  Special 
Area  Studies  (SlKE)  has  the 
responsibility  for  conducting  broad- 
based  studies  and  analyses  of  SSA's 
Retirement  and  Survivors  Insurance 
(RSI),  Supplemental  Security  Income 
(SSI),  Disability  Insurance  (DI)  and  800 
Number  operations  and  policies.  It 
surveys  SSA's  customers  to  determine 
their  satisfaction  with  field  office  (FO) 
services  and  whether  their  expectations 
were  met;  i.e..  customer  satisfaction. 
This  effort  supports  the  Agency 
initiative  to  improve  the  quality  of 
services  provided.  The  Office  provides 
statistical  advice  and  assistance  to  OPIR 
components.  Operations  research 
studies  of  SSA  programs  and 
management  issues,  designed  to 
improve  the  efficiency  of  SSA's 
operational  workloads,  are  also 
conducted  in  this  office. 

1.  The  Division  of  Statistics  (SlKEl). 

a.  Provides  statistical  advice  and 
support  to  OPIR  components  on  study 
design,  sample  selection,  variance 
calculations,  hypothesis  testing  and  data 
analysis. 

b.  E)evelops  and  applies  statistical 
profiling  techniques  to  operational 
workloads  to  improve  targeting  of 
resources  and/or  quality  of  operations. 

2.  The  Division  of  Special  Studies  and 
Analysis  (S1KE2). 

a.  Designs,  coordinates  and  conducts 
ad  hoc  studies  and  analyses  of  the  RSI. 
SSI  and  DI  programs'  policies  and 
procedures. 

b.  Develops  recommendations  to 
improve  quality  and/or  cost- 
effectiveness  of  SSA  operations. 

3.  The  Division  of  Public  Service 
Evaluation  (S1KE3). 


a.  Designs,  directs  and  coordinates  the 
nationwide  system  and  procedures  for 
evaluating  SSA's  800  Number  service. 

b.  Designs,  directs  and  coordinates  the 
evaluation  of  SSA's  delivery  of  services 
to  our  customers  by  obtaining  Teedback 
of  their  expectations  for.  and 
perceptions  of.  SSA's  service. 

c.  Plans,  coordinates  and  conducts 
focus  group  discussions  on  various 
issues/policies/concems  with  general 
public  and  beneficiary/recipient 
populations. 

H.  The  Office  of  Assistance  and 
Insurance  Program  Quality  (SlKG)  is 
responsible  for  quality  reviews,  special 
studies  and  analyses  of  the  full  range  of 
legal  requirements,  policies,  procedures, 
systems  and  operations  for  the  RSI  and 
SSI  programs,  for  the  nonmedical 
aspects  of  disability  in  both  programs, 
and  for  issues  common  to  both 
programs. 

1.  The  Division  of  Insurance  Program 
Entitlement  Quality  (SlKGl). 

a.  Is  the  principal  SSA  source  for 
quality  measurement  and  data  for 
preclaims  (enumeration  and  earnings 
maintenance)  and  RSI  claims  actions 
and  for  the  level  of  service  rendered  to 
the  public  with  such  actions. 

b.  Designs,  develops  and  conducts 
ongoing  RSI  quality  reviews,  special 
studies  and  analyses  of  entitlement. 
Spyecial  studies  and  targeted  analyses 
are  requested  by  Congress,  higher 
monitoring  authorities,  the  SSA 
Executive  Staff,  as  well  as  being 
Division-initiated  in  response  to 
identified  error  issues. 

c.  Maintains,  analyzes  and  reports 
quality  data  and  develops  and  promotes 
recommendations  to  improve  the 
accuracy  and  cost-effectiveness  of  RSI 
entitlement,  to  improve  productivity  in 
processing  entitlement  workloads,  and 
to  improve  entitlement  policies  and 
procedures. 

d.  Conducts  research  in  the  areas  of 
RSI  entitlement  and  serves  as  SSA 
liaison  vdth  other  Federal  entities,  State 
and  local  governments,  and  the  private 
sector. 

2.  The  Division  of  Insurance  Program 
Postentitlement  Quality  (S1KG2). 

a.  Is  the  principal  SSA  source  for 
quality  measurement  and  data  for  RSI 
postentitlement  actions,  including 
Stewardship  studies,  and  for  the  level  of 
service  rendered  to  the  public  with  such 
actions. 

b.  Designs,  develops  and  conducts 
ongoing  RSI  quality  reviews,  special 
studies  and  analyses  of  postentitlement. 
Special  studies  and  targeted  analyses 
are  requested  by  Congress,  higher 
monitoring  authorities,  the  SSA 
Executive  Staff,  as  well  as  being 
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Oivisioo-initlated  in  responae  to 
identified  error  issues. 

c  Maintains,  analyzes  and  reports 
quality  data  and  develops  and  promotes 
recommendations  to  improve  the 
accuracy  and  cost-effiBctiveness  of  RSI 
postentitlement,  to  improve 
pnxluctivity  in  processing 
postentitlement  work.loa<is.  and  to 
improve  postentitlement  policies  and 
■    procedures. 

d.  Conducts  research  in  the  areas  of 
RSI  postentitlement  and  serves  as  SSA 
liaison  with  other  Federal  entities.  State 
and  local  governments,  and  the  private 
sector. 

3.  The  Division  of  Assistance  Program 
Eligibility  QuaUty  (S1KG3). 

a.  Is  the  principal  SSA  source  for 
quality  measurement  and  data  for  SSI 
claims  and  subsequent  determination 
actions  and  for  the  level  of  service 
rendertd  to  the  public  with  such 
actions. 

b.  Designs,  develops  and  conducts 
ongoing  SSI  quality  reviews,  special 
studies,  and  analyses  of  eligibility  and 
subsequent  determinations  of  eligibihty. 
Special  studies  and  targeted  analyses 
are  requested  by  Congress,  higher 
monitoring  authorities,  the  SSA 
Executive  Staff,  as  well  as  being 
Division-initiated  in  response  to 
identified  error  issues. 

c.  Maintains,  analyzes  and  reports 
quality  data  and  develops  and  promotes 
recommendations  to  improve  the 
accuracy  and  cost-effectiveness  of  SSI 
eligibility  and  subsequent 
determioations  of  eligibility,  to  improve 
productivity  in  processing  such 
workloads,  and  to  improve  such  policies 
and  procedures. 

d.  Conducts  research  in  the  areas  of 
SSI  eligibility  and  subsequent  eligibility 
and  serves  as  SSA  liaison  with  other 
Federal  entitles,  State  and  local 
governments,  and  the  private  sector. 

e.  Designs  automation-enhanced 
quality  review  processes. 

4.  Tne  Division  of  Assistance  Program 
Posteligibility  QuaUty  (S1KG4). 

a.  Is  the  principal  SSA  source  for 
quahty  moasurement  and  data  for  SSI 
postehgibility  actions,  including 
Stewardship  studies,  and  for  the  level  of 
service  rendered  to  the  public  with  such 
actions. 

b.  Designs,  develops  and  conducts 
ongoing  SSI  quahty  reviews,  special 
studies,  and  analyses  of  posteligibility 
decisions.  Special  studies  and  targeted 
analyses  are  requested  by  Congress, 
higher  monitoring  authorities,  the  SSA 
Executive  Staff,  as  well  as  being 
Division-initiated  in  response  to 
identified  error  issues. 

c.  Maintains,  analyzes  and  reports 
quahty  data,  performs  consistency 
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reviews,  and  develops,  promotes  and 
tracks  recommendations  to  Improve  the 
accuracy  of  SSI  posteligibility.  to 
improve  productivity  in  processing 
posteligibility  workloads,  and  to 
improve  posteUgibiUty  pohcies  and 
procedures. 

d.  Conducts  research  in  the  areas  of 
SSI  postehgibility  and  serves  as  SSA 
Uaison  with  other  Federal  entities,  State 
and  local  governments,  and  the  private 
sector. 

Section  SlN.lO    The  Office  of 
Financial  Policy  and  Operations — 
(Organization): 

D.  The  Office  of  Financial  Policy  and 
Systems  Design  (SlNA): 

Delete: 

3.  The  Division  of  internal  Control 
and  Security  (S1NA3)  in  its  entirety. 
Establish: 

3.  The  Division  of  Systems  Security 
(S1NA6). 

4.  The  Division  of  Program  Systems 
Requirements  (S1NA7). 

CSelete: 

E.  The  Office  of  Financial  Operations 
(SlNB)  in  its  entirety. 

Establish: 

E.  The  Office  of  Finance  (SlNC). 

1.  The  Division  of  Central  Accounting 
Operations  (Si NCl). 

2.  The  Division  of  Administrative 
Payments  and  Recovery  (S1NC2). 

3.  The  Division  of  Tlrevel  Management 
(S1NC3). 

F.  The  Office  of  Program  Accounting 
Operations  (SINE). 

1.  The  Division  of  Benefit 
Certification  and  Accounting  (SlNEl). 

2.  The  Division  of  Cost  Analysis 
(S1NE2). 

Section  SlN.20    The  Office  of 
Financial  Policy  and  Operations — 
(Functions): 

Revise  the  opening  statement  as 
follows: 

D.  The  Office  of  Financial  Policy  and 
Systems  Design  (SlNA)  develops 
financial  accounting  policies. 
procedures  and  requirements  for  all 
SSA  financial  management  systems: 
program  benefits,  debt  management  and 
financial/administrative  systems.  It 
directs  the  preparation  and  publication 
of  SSA*s  annual  financial  statement, 
plans  and  directs  the  analysis  of  SSA's 
integrated  financial/administrative 
systems  and  develops  and  executes 
Agency  policies  and  procedures  for 
system  secunly,  management  integrity, 
cash  management,  administrative 
control  and  use  of  Agency  funds  and 
performance  measurement  including 
analysis  of  program  outcomes,  program 
financing  adequacy,  operational 
efficiency  and  service  delivery. 

Delete: 

3.  The  Division  of  Internal  Control 
and  Security  (SIN A3)  in  its  entirety. 


Amend  as  follows: 

1.  The  Division  of  Financial  Policy 
and  Standards  (S1NA4)  directs  the 
development  of  financial  accounting 
poUcies  and  procedures  for  all  SSA 
financial  management  systems  in 
compliance  with  accounting  principles 
and  standards  prescribed  by  the 
Comptroller  General  and  Chief 
Financial  Officer  of  the  United  States 
and  fiscal  policies  prescribed  by  the 
Secretary  of  the  Treasury.  It  administers 
SSA's  Federal  Managers'  Financial 
Integrity  Act  reporting  and  monitoring 
program  (sections  2  and  4)  including  a 
risk  analysis/vulnerability  assessment 
program  to  ensure  the  accuracy  and 
accountabihty  of  SSA's  operational  and 
administrative  processes.  It  manages  the 

f>reparation  of  SSA's  audited  aiuiual 
inancial  statement  and  reports  required 
by  the  Government  Performance  and 
Results  Act. 

2.  The  Division  of  Financial/ 
Administrative  Systems  (S1NA5) 
provides  systems  analysis  and  support 
for  the  design,  development  and 
implementation  of  SSA's  financial 
management  systems  and  their 
integration  with  related  administrative 
processes  including  apphcations  to 
suppori  core  accounting  functions  of 
fund  control,  general  ledger  and 
reporting  to  higher  monitoring 
authorities;  accounts  payable  functions 
with  connectivity  to  Treasury 
disbursing  centers.  Agency  cashier  and 
electronic  commerce  operations;  cost 
analysis  functions  with  determinations 
for  Agency  production,  productivity  and 
costs  of  workloads,  business  processes, 
programs  and  projects;  travel 
management  functions  including 
document  preparation,  authorization 
and  management  information;  and 
payroll  management  fiinciions 
including  full-time  equivalency, 
workyear  and  dollar  tracking  at  all 
organizational  levels;  the  budget 
formulation  and  execution  functions  of 
the  Office  of  Budget  and  related 
functions  of  managers  SSA-wide. 

Establish: 

3.  The  Division  of  Systems  Security 
(S1NA6)  directs,  coordinates  and 
manages  SS.^'s  overall  information 
systems  security  program.  This  includes 
the  development  of  SSA's  security 
policy  requirements  and  procedures,  the 
effective  implementation  of  other 
governing  directives  in  the  area  of 
security,  the  administration  of  an 
en^ective  access  control  program  and  an 
onsite  review  program.  It  provides 
educational  training  and  awareness 
programs  to  managetnent  and 
employees  on  security  poUcy/ 
requirements;  serves  as  the  Agency  focal 
point  for  day-to-day  contact  with  the 


Office  of  Inspector  General  on  matters  of 
fraud,  waste  and  abuse,  and  provides 
direction  and  guidance  to  the  Agency's 
component  and  regional  security 
officers. 

4.  The  Division  of  Program  Systems 
Requirements  (S1NA7)  directs  the 
development  of  financial  and 
accounting  requirements  for  SSA's 
programmatic  systems;  reviews  and 
negotiates  modifications  to  Agency's 
functional  requirements  for  adherence 
to  the  Chief  Financial  Officer's  (CFO) 
requirements;  participates  in  software 
validation/testing  to  ensure  its 
effectiveness,  reliability  and 
conformance;  and  negotiates  scope  and 
timing  for  software  releases  especially  to 
ensure  prompt  correction  of  material 
nonconformances  with  accounting 
principles  and  standards  prescribed  by 
the  Comptroller  General  and  the  CFO  of 
the  United  States. 

Delete: 

E.  The  Office  of  Financial  Operations 
(SlNB)  in  its  entirety. 

Establish: 

E.  The  Office  of  Finance  (SlNC) 
directs  SSA's  central  accounting  and 
financial  reporting  activities  and 
provides  financial,  fund  control,  cash 
management  services  that  include 
administrative  payments,  administrative 
debt  collection  and  travel  management. 
It  plans  and  directs  the  development  of 
operating  policies  and  procedures 
related  to  financial  operations  and 
evaluates  these  activities  to  ensure  they 
are  responsive  to  the  needs  of  the 
Agency. 

1 .  Tne  Division  of  Central  Accounting 
Operations  (SlNCl)  directs  SSA's 
central  accounting  and  reporting 
operations  and  develops  related  Agency 
operating  procedures.  It  monitors  and 
reports  on  the  status  of  Agency 
spending  and  maintains  control  over 
Agency  assets,  liabilities  and 
appropriations;  manages  the  Agency's 
cash  position  and  flow  including 
coordination  with  trust  fund  investment 
activities  and  urith  fund  balances  at  the 
U.S.  Treasury;  manages  SSA's  financial 
reporting  activities,  including 
preparation  of  all  Agency  financial 
reports  to  higher  monitoring  authorities; 
and  serves  as  the  Agency's  obligations 
control  point  assuring  and  certifying  the 
legality  and  propriety  of  proposed  and 
incurred  obligations. 

2.  The  Division  of  Administrative 
Payments  and  Recovery  (S1NC2)  directs 
SSA's  administrative  payment  and 
collection  operations  and  develops 
related  operating  poUcies  and 
procedures.  It  examines  and  certifies 
SSA's  administrative  payments; 
administers  SSA's  third  party  draft 
program,  providing  both  administrative 


and  benefit  payment  delivery  service  to 
SSA  FOs  nationwide;  adjudicates  claims 
submitted  to  the  Agency  under  the 
Federal  Tort  Claims  and  Military 
Personnel  and  Civilian  Employees' 
Claims  Act;  and  serves  as  the  Agency's 
focal  point  for  administrative  debt 
management  ensuring  the  billing  and 
collection  of  fees  charged  by  SSA  for 
reimbursable  services. 

3.  The  Division  of  Travel  Management 
(S1NC3)  directs  SSA's  travel 
management  operations  and  develops 
related  operating  policies  and 
procedures.  It  serves  as  the  Agency's 
focal  point  for  travel  management, 
ensuring  the  propriety  of  travel 
payments;  e.xamines  and  certifies  SSA's 
travel  payments;  administers 
commercial  travel  agent,  charge  card, 
traveler's  checks  and  automated  teller 
machine  services;  and  manages  SSA's 
nationwide  relocation  services  program. 

F.  The  Office  of  Program  Accounting 
Operations  (SINE)  directs  SSA's 
program  accounting  operations 
including  the  processes  which 
determine  trust  fund  revenues, 
authorize  recurring  and  daily  benefit 
payments  and  determine  the 
administrative  expenses  to  be  borne  by 
each  trust  fund  and  the  general  fund  for 
administration  of  titles  II,  XVI  and  XVm 
of  the  Social  Security  Act  and  other 
Federal  programs.  It  also  plans  and 
directs  the  formulation  of  SSA's 
operating  policies  and  procedures  in 
these  areas  and  provides  a  wide  range 
of  management  information  and 
analysis  of  SSA  workloads,  workyears, 
productivity  and  costs. 

1.  The  Division  of  Benefit 
Certification  and  Accounting  (SlNEl) 
directs  SSA's  benefit  payment  and 
earnings  certification  operations  and 
develops  related  operating  policies  and 
procedures.  It  certifies  and  accounts  for 
all  benefit  payments  authorized  under 
the  Social  Security  Act;  interacts  with 
the  Department  of  Treasury  to  ensure 
accurate  and  timely  issuance  of  benefit 
entitlements  and  accounting  for  all 
related  cash  activity  including  proper 
charges  and  credits  to  the  Agency's  trust 
funds  and  general  fund  appropriations 
and  master  beneficiary  records.  As 
necessary,  directs  parallel  actions  by 
SSA's  FOs  and  processing  centers. 
Oversees  the  Agency's  earnings  records 
maintenance  operation  and  maintains 
accounting  controls  necessary  for 
interim  and  final  certifications  to  the 
Secretary  of  Treasury  which  determine 
revenues  paid  to  the  Social  Security  and 
Medicare  trust  funds. 

2.  The  Division  of  Cost  Analysis 
(S1NE2)  directs  SSA's  cost  accounting 
and  analysis  operations  and  the 
development  of  related  Agency 


operating  procedures;  develops  Agency 
workload  measurement  policy  and  labor 
distribution  requirements;  manages 
SSA's  Cost  Analysis  System  which 
supports  the  Agency's  budget 
formulation  and  execution  processes 
and  satisfies  the  statutory  requirements 
for  attribution  of  costs  to  all  Agency 
workloads,  functions,  business 
processes  and  programs.  Provides  a 
wide  range  of  management  information 
and  analysis  on  the  Agency's 
administrative  costs,  workloads,  labor 
utilization  and  productivity. 

Section  SlP.  1 0    The  Office  of 
Budget — (Organization): 

ReUtle: 

D.  The  Division  of  Administrative 
Budget  (SlPA)  to  the  Office  of 
Administrative  Budget  (SlPA). 

E.  The  Division  of  Program  Budget 
(SlPB)  to  the  Office  of  Program  Budget 
(SlPB). 

F.  The  Division  of  Administrative 
Budget  Coordination  and  Analysis 
(SlPC)  to  the  Office  of  Administrative 
Budget  Coordination  and  Analysis 
(SlPC). 

Section  SlP.20    The  Office  of    . 
Budget — (Functions) 
Retitle: 

D.  The  Division  of  Administrative 
Budget  (SlPA)  to  the  Office  of 
Administrative  Budget  (SlPA). 

E.  The  Division  ofProgram  Budget 
(SlPB)  to  the  Office  of  Program  Budget 
(SlPB). 

F.  The  Division  of  Administrative 
Budget  Coordination  and  Analysis 
(SlPC)  to  the  Office  of  Administrative 
Budget  Coordination  and  Analysis 
(SlPC). 

Section  SlQ.lO    The  Offite  of 
Acquisition  and  Grants — (Organization): 
Retitle: 

D.  The  Division  of  Automated  Data 
Processing  and  Telecommunications 
Contracts  (SlQA)  to  the  Office  of 
Information  Resources  and  Programs 
Contracts  (SlQA). 

E.  The  EHvision  of  Contract  and  Grant 
Operations  (SlQB)  to  the  Office  of 
Operations  Contracts  and  Grants 
(SlQB). 

F.  The  Division  of  Acquisition  Policy 
and  Information  Management  (SlQC)  to 
the  Office  of  Acquisition  Support 
(SlQC). 

Section  SlQ.20    The  Office  of 
Acquisition  and  Grants — (Functions): 
Retitle: 

D.  The  Division  of  Automated  Data 
Processing  and  Telecommunications 
Contracts  (SlQA)  to  the  Office  of 
Information  Resources  and  Programs 
Contracts  (SlQA). 

E.  The  Division  of  Contract  and  Grant 
Operations  (SlQB)  to  the  Office  of 
Operations  Contracts  and  Grants 
(SlQB). 
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F.  The  Division  of  Acquisition  Policy 
and  Information  Management  (SlQC)  to 
the  Office  of  Acquisition  Support 
(SlQC). 

Section  SIR  10    The  Office  of 
Facilities  Management— {Orf^anixation): 

Delete: 

D.  The  Division  of  Facilities  (SlRA). 

E.  The  Division  of  Environmental 
Protection  and  Security  (SIRB). 

F.  The  Division  of  Building 
Operations  (SlRC). 

Add: 

D.  The  Office  of  Realty  Manaeement 
(SIRE). 

E.  The  Office  of  Environmental  Policy 
and  Automation  Resources  (SlRG). 

F.  The  Office  of  Main  Complex 
Management  (SlRH). 

G.  The  Office  of  Outlying  Buildings 
Management  (SlRJ). 

H.  The  Office  of  Field  Facilities 
Management  (SlRK). 

I.  The  Office  of  Protective  Security 
Services  (Si RL). 

Section  Si R.20     The  Office  of 
Facilities  Management — (Functions): 

Delete: 

D.  The  Division  of  Facilities  (SlRA). 

E.  The  Division  of  Environmental 
Protection  and  Seciuity  (SlRB). 

F.  The  Division  of  Building 
Operations  (SlRC). 

Add: 

D.  The  Office  of  Realty  Management 
(SIRE)  directs  SSA"s  national  real 
property  program,  including  long-  and 
short-range  plaiming,  design, 
construction  and  leasing  of  central 
office  and  prospectus  level  field 
facilities,  renovation  projects,  energy 
management,  project  management,  and 
the  development  and  implementation  of 
policies.  pror*;dures  and  te«:hnjcal 
assistance  to  support  these  programs. 
The  Office  of  Realty  Management  is 
SSA's  representative  to  other  agencies 
in  all  these  areas,  and  participates  in  the 
development  of  )><>vcrnm(>ntwide 
policies  and  proe(>iiures. 

E.  The  Offi«  e  of  Env  irunmental  Policy 
and  Automation  Resources  (SlRC) 
directs  SSA's  national  security, 
environmental,  occupational  health,  and 
safety  programs.  iTu:luding  long  and 
short-range  planning,  manageaient  of 
disparate  contract  guard  forces, 
automatirin  efforts,  the  Agency's 
asbestos  management  program,  national 
testing  programs  for  water  and  indoor 
air  quality,  the  Agency's  suitabihty 
program,  and  the  development  and 
implementation  of  policies,  procedures 
and  techni(.al  assistance  to  support 
these  programs.  The  Office  of  Facilities 
Services  Management  also  coordinates 
budget,  personnel,  and  other 
administrative  functions  for  the  Office 
of  Facilitie*  Management.  The  Office  of 
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Facilities  Services  Management  is  SSA's 
representative  to  other  agencies  in  all 
these  areas  and  participates  in  the 
development  of  government-wide 
policies  and  procedures. 

F.  The  Office  of  Main  Complex 
Management  (SlRH)  directs  SSA's 
headquarters  facilities,  including  the 
East.  Operations.  Annex.  West,  Supply 
and  Altmeyer  Buildings. 
Responsibilities  include  long-  and  short- 
range  planning,  maintenance,  repair, 
ongoing  preventive  maintenance,  space 
planning,  execution  of  safety, 
environmental  health,  and  physical 
security  poUcies,  and  the  development 
and  implementation  of  poliri»«, 
procedures  and  technical  assistance  to 
support  these  pnwrams. 

G.  The  Office  of  Outlying  Buildings 
Management  (SlRJ)  directs  operations  at 
the  Metro  West,  Security  West,  the 
National  Computer  Center,  Hollings 
Ferry,  and  Techwood  Buildings, 
including  long-  and  short-range 
planning,  construction  and  lease 
management,  maintenance,  repair, 
ongoing  preventive  maintenance,  space 
planning,  execution  of  safety, 
environmental  health,  and  physical 
secairity  policies,  and  the  development 
of  the  appropriate  policies,  procedures 
and  technical  assistance  to  support 
these  programs. 

H.  "file  Office  of  Field  Facilities 
Management  (SlRK)  directs  SSA's  space 
management  program  for  all  field 
facilities,  Including  long-  and  short- 
range  planning,  acquisition, 
manaRement.  and  utilization  of  space, 
instailation  of  IWS/LAN,  modular 
furniture  installation,  asbestos 
management,  and  the  execution  of 
safety,  environmental  health,  and 
physical  security  policies,  and  the 
development  of  policies,  procedures 
and  technical  assistance  to  support 
theseprograms. 

I.  The  Office  of  Protective  Security 
Services  (SlRL)  directs  the  SSA's 
security  program,  including  physical 
security,  criminal  investigation,  and 
civil  defense,  designed  to  ensure  the 
physical  security  of  life  and  property  on 
premises  occupied  by  SSA  personnel  on 
a  nationwide  basis.  The  Office  of 
Security  Management  is  the  SSA's 
representative  to  other  agencies  in  all 
these  areas  and  participates  in  the 
development  of  govemmentwide 
policies  and  procedures. 

Section  Si  S.  1 0    The  Office  of 
Publications  and  Logistics 

Management— iOnanizaiion)  : 
Delete: 

D.  The  Division  of  Logistics  Services 
(SlSA). 

E.  The  Division  of  Publications 
Management  (Si  SB). 


Add: 

D.  The  Office  of  Receiving,  Storage 
and  Issue  (SlSC). 

E.  The  Office  of  Property  Management 
(SISE). 

F.  The  Office  of  Supply  Management 

loloCjj. 

G.  The  Office  of  Logistics  Planning 
and  Process  Control  (SlSH). 

H.  The  Office  of  Publications 
Management  (SlSJ). 

I.  TTie  Office  of  Library,  Recordaand 
Reprographics  (SlSK). 

J.  The  Office  of  Printing  Operations 
(SlSL). 

K.  The  Office  of  Mail  Management 
(SISM). 

Section  SlS.20    The  Office  of 
Publications  and  Logistics 
Management — (Functions): 

Delete: 

D.  The  Division  of  Logistics  Services 
(SlSA)  in  its  entirety. 

E.  The  Division  of  Publications 
Management  (Si  SB)  in  its  entirety. 

D.  The  Office  of  Receiving.  Storage 
and  Issue  (SlSC). 

1.  Directs  the  supply  program 
nationwide  by  managing  the  operations 
of  SSA  warehousing  facilities,  including 
the  control  and  maintenance  of  stock, 
the  receipt,  storage  and  issuance  of 
forms,  publications,  supplies  and 
equipment  for  use.  and  conducts 
ongoing  inventories  and  investigates 
discrepancies  at  all  sites. 

2.  Provides  transportation  services 
including  chauffeur  service  for  the 
Executive  Staff  and  shuttle  service  for 
employees  between  SSA  headquarters 
and  other  buildings  in  the  Washington/ 
Baltimore  metropolitan  areas. 

3.  Prepares  and  administers 
maintenance  contracts  and  services  for 
all  SSA  equipment;  maintains  adequate 
stock  of  repair  parts  for  in-house 
emergency  repair. 

4.  Performs  all  electrical  preparations 
for  SSA  ceremonies;  provides  carpentry 
services  for  all  SSA  occupied  buildings 
in  the  BaltimoreAVashington  area; 
exercises  procurement  authority  to 
provide  parts,  services  and  maintenance 
for  all  SSA  equipment;  and  maintains 
all  equipment  inventory  history  and 
records. 

E.  The  Office  of  Property  Management 
(SlSE). 

1.  Oversees  all  policy  and  procedures 
pertaining  to  the  acquisition,  utilization, 
accountability,  transfer  and  disposal  of 
SSA  personal  projwrty.  Manages  and 
maintains  the  SS.A  Property 
Accountability  System  and  the  Property 
Management  Officer/Custodial  Officer 
network  for  the  effective  control  of  all 
SSA's  sensitive,  accountable,  and 
personalized  personal  property  assets. 


Provides  SSA's  liaison  for  all  personal 
property  activities  with  other  Federal. 
State  and  local  agencies,  as  well  as 
commoxnal  and  civic  organizations. 
Represents  SSA's  interest  in  the 
acquisition,  transfer  and  disposal  of 
personal  property. 

2.  Oversees  the  acquisition  and 
installation  of  modular/systems 
furniture  in  SSA  offices  nationwide; 
acts  as  technical  exp«t  and  plans, 
coordinates  and  implements  studies  and 
surveys  related  to  providing  necessary 
ergonomic  furniture  and  equipment  to 
support  SSA  employees;  plans 
coordinates  and  implements  studies  and 
siuveys  to  access  the  variety  of 
ergonomic  furniture  previously 
purchased  and  new  furniture  available 
to  SSA  offices;  and  provides  expert 
technical  advice  and  consultative 
services  to  the  SSA  executive  staff  and 
to  major  headquarters  and  regional 
components. 

3.  Responsible  for  all  financial 
management  and  contracting  activities 
performed  within  the  scope  of  the 
Interagency  Agfreement  with  the  Federal 
Prison  Industries.  Maintains  audit  trails 
for  all  expenses  incurred  during  and 
after  furniture  installation. 

F.  The  Office  of  Supply  Management 
(81 SG). 

1 .  Responsible  for  the  development  of 
policies,  procedures  and  directives  in 
support  of  SSA  supply  management 
program.  Ensures  that  Agency's  printing 
requests  and  justified  requisitions  are 
processed  timely  for  all  necessary  forms, 
publications,  office  supplies  and 
instructional  materials. 

2.  Monitors  Agencywide  stock  items 
usage  for  making  proper  stock 
replenishment  and  to  initiate  scheduled 
shipments  timely  through  the  Direct 
Delivery  Program,  and  oversees  the 
replenishment  of  warehouse  stock  for 
headquarters'  use,  emergencies,  etc. 

3.  Manages  the  direct  delivery 
program  of  scheduled  shipments  to  field 
components  of  major  use  forms, 
publications  and  supplies;  evaluates  all 
supply  proposals;  monitors  warehouse 
availability  of  on-hand  training 
materials  to  accommodate  periodic 
changes  to  training  schedules  and 
course  material  configurations;  and 
develops  and  oversees  common  expense 
supply  budget. 

G.  The  Office  of  Logistics  Planning 
and  Process  Control  (SlSH). 

1.  Responsible  for  the  overall 
management  and  control  of  automatic 
data  processing  resources  which 
support  SSA's  centralized  Supply  and 
Property  Accountability  Systems; 
coordinates  with  financial/ 
administrative  components 
govemmentwide  on  major  systems 


management  projects  and  studies  and  is 
the  primary  systems  planning, 
development,  and  execution  component 
within  the  Deputy  Commissioners' 
office. 

2.  Responsible  for  the  collection, 
validation,  process,  and  control  of  SSA- 
wide  requisitions  for  expendable 
supplies;  supports  special  service 
programs  for  processing  field  and 
headquarters  routine  and  emergency 
supply  requests  and  plaimed  training 
class  orders. 

H.  The  Office  of  Publications 
Management  (SlSJ). 

1.  Directs  a  comprehensive  SSA- wide 
forms  control,  publication  and 
distribution  management  program, 
including  forms  and  publications 
design,  photocomposition  and 
electronic  information  dissemination 
(electronic  publishing,  on-line 
publishing/services,  electronic  reference 
materials  and  CD-ROM  and  multi- 
media production  and  delivery); 
provides  SSA-wide  special  media 
services  for  visually  impaired 
employees. 

2.  Responsible  for  administering  the 
regulatory  and  procedural  requirements 
governing  SSA's  collection  of 
information  from  the  public,  stemming 
from  the  Paperwoiic  Reduction  Act  and 
providing  fiaison  services  with  the 
Office  of  Management  and  Budget;  and 
coordinates  the  Agency  Administrative 
Instructions  Manual  System  for  the 
printing,  clearance  and  issuance  of 
policy,  standards  and  procedural 
instructions. 

3.  Coordinates  and  directs  a 
comprehensive  printing  management 
program  and  administers  the 
procurement  of  all  SSA  printing  needs; 
prepares  the  Agency's  Comprehensive 
Printing  Program  Plan  report  for  the 
Joint  Committee  on  Printing,  and 
provides  fiaison  on  policy  and 
procedures. 

4.  Plans,  directs  and  administers  the 
SSA  mail  poUcy  program,  including 
developing  poUcy  and  procedures  for 
more  efficient  Agency  mail  processing 
methodologies  and  administers 
Agencywide  mail  management 
contracts.  Provides  liaison  with  the  U.S. 
Postal  Service  in  all  national  level  mail 
management  and  operational  policy 
negotiations  and  activities. 

I.  The  Office  of  Library,  Records  and 
Reprographics  (SlSK). 

1.  Directs,  develops  and  maintains  an 
Agencywide  library  and  information 
service  at  SSA  headquarters  and 
nationwide.  Provides  on-line 
information  on  subjects  relating  to  SSA 
programs  and  their  operations  in  a 
variety  of  media. 


2.  Directs,  develops  and  maintains  a 
records  management  program.  Develops 
policy  and  procedures  regarding  the 
retention  and  disposition  of  SSA's 
program  and  administrative  records, 
administrative  filing  systems  and 
equipment  utilization,  administrative 
correspondence,  electronic  records  and 
vital  records;  and  coordinates  records 
storage  and  maintenance  activities. 

3.  Directs,  develops  and  maintains  a 
reprographics  management  program. 
Develops  Agencywide  reprographic 
poUcy  and  procedures  and  manages  the 
nationwide  complement  of  SSA's 
reprographic  equipment;  represents  SSA 
in  activities  and  negotiations  with 
reprographic  vendors  and  government 
officials  at  the  Department  of  Health  and 
Human  Services  and  the  General 
Services  Administration. 

J.  The  Office  of  Printing  Operations 
(SlSL). 

1.  Provides  SSA  in-house  printing 
services  for  short  turnaround  work 
which  caimot  be  procured 
commercially. 

2.  Provides  coordination,  technical 
advice  and  guidance  to  Agency 
components  on  SSA's  in-house  printing 
operation. 

K.  Office  of  Mail  Management 
(SISM). 

1.  Plans,  directs  and  coordinates  the 
SSA  mail  handling  program,  including 
the  receipt,  processing  and  dispatch  of 
all  incoming  and  outgoing  U.S.  Postal 
Service  mail  for  SSA  headquarters. 
Provides  inter-office  mail  service  for 
SSA  headquarters  and  priority  delivery 
service  in  Washington,  D.C 

2.  Administers  oversight  of  necessary 
contracts  such  as  the  internal  mail 
messenger  service;  consolidates  and 
processes  outgoing  mail  from 
headquarters  to  district  offices,  branch 
offices,  program  service  centers  and 
regional  offices. 

3.  Processes  computer-generated 
priority  notices  to  SSA  beneficiaries 
nationwide,  using  high-speed 
equipment  to  fold,  insert  and  label 
mailings. 

Dated:  October  3. 1994. 
Ruth  A.  Pierce. 

Deputy  Commissioner  for  Human  Resources. 
|FR  Doc-  94-28016  Filed  11-10-94;  8:45  am) 
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DEPARTMENT  OF  H0U8INQ  AND 
URBAN  DEVELOPMENT 

Ofllc*  Of  the  Assistant  Sscretary  for 
Communitv  Planning  and 

Davaiopment 

P>oetot  No.  N-94-3790;  m-37Vy4*-0Z\ 

Announcamant  of  Funding  Awards  for 
Homaiass  AaaManca/Shallar  Pius 
Cara— Fyi994 

AQCNCY:  Office  of  the  Assistant 
Secretary  tor  Comnaunity  Planning  and 
Development,  HUD. 

ACtlON:  Announcement  of  competition 
winners. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  DNsvelopment 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 


NOFA  for  Homeless  Assistance.  The 
announcement  contains  the  names  and 
addresses  of  the  competition  winners 
and  the  amount  of  the  av\  ards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  the  HUD  f  leld  Office  for 
the  area  in  which  the  proposed  project 
is  located  for  additional  information. 
Telephone  numbers  are  included  in  the 
list  of  Field  OfRces  set  forth  in  the 
appendix  to  this  NOFA. 
SUPPI.EMENTARY  INFORMATION:  The 
Shelter  Plus  Care  program  is  authorized 
by  title  IV,  subtitle  F,  of  the  McKiimey 
Act,  as  amended,  42  U.S.C.  11403. 

On  May  10, 1994  (59  PR  24255),  HUD 
published  a  NOFA  for  Homeless 
Assistance.  The  May  10, 1994  NOFA 
announced  the  availability  of 
approximately  $545  million  for 
applications  for  assistance  designed  to 
help  communities  move  toward 
continuum  of  care  systems  to  assist 
homeless  persons.  The  May  10.  1994 
NOFA  advised  that  the  funds  were 


available  imder  three  programs  to  fill 
gaps  within  the  context  of  developing 
seamless  systems  for  combating 
homelessness.  The  three  programs  are: 
(1)  Supportive  Housing:  (2)  Shelter  Plus 
Care;  and  (3)  Section  8  Moderate 
Rehabilitation  for  Single  Room 
Occupancy  Dwellings  for  Homeless 
Individuals. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Dkevelopment 
Reform  Act  of  1989.  the  Department  is 
publishing,  in  this  notice,  the  names 
and  addresses  of  the  award  winners 
under  the  May  10, 1994  NOFA  for 
Homeless  Assistance/Shelter  Plus  Care, 
and  the  amount  of  their  respective 
awards.  This  information  is  set  forth  in 
Appendi.x  A  to  this  notice. 

Dated:  November  7, 1994. 

Andrew  Cuomo, 

Assistant  Secretary  for  Community  Planning 
and  Development. 
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Appendix  A.— Fiscal  Year  1994  Shelter  Plus  Care  Competition 

(List  of  grantees  t>y  State] 


Atabema:  Jefferson  County  Housing  Autfxxlty  , 

Afttansas:  ArKar^sas  Oepartmern  of  Human  Services 

Arizona:  Department  of  Health  Services 

CalHomia: 

Housing  Autfvjrity  of  ttw  City  of  Los  Angetes 

San  Diego  Housing  Commission  .^. 

City  and  County  of  San  Francisco  „. 

Housing  Autlxarity  ol  the  County  of  Contra  Costa  ...._~ 
Colorado: 

Colorado  Department  of  Human  Services 

Denver  Department  of  Social  Services 

Conrwcticut; 

State  of  Connecticut.  Department  ol  Mental  Healtti  

State  of  Connecticut.  Department  of  Mental  Healtti  

State  of  Connecticut.  Department  of  Mental  Health  ..... 

State  of  Connecticut,  Department  of  Mental  Health  


District  of  Columbta:  Distnci  of  Columbia,  Department  of  Human  Services 

Florida:  Clearwater  Housing  Authority 

Georgia: 

City  of  Savanr«h  _„...„......... 

Housing  Authonty  of  Savannah Z^"':'""'"""Z 

IHirwis: 

City  of  Rockford 7. ^ 

Crty  of  Chicago „., 

Indwna;  State  of  Indiana  

Kansas:  City  of  Topeka „ 

Kentucky:  Kentucky  Housing  Corporatkxi 

Louisiana:  Louisiana  Stale  Department  of  Health  and  Hospitals 

Massachusetts: 

City  of  Boston „ 

Commonwealth  of  Massachusetts  „ ."!!!!!!!!!."!!!!!!!! 

Lynn  Housing  Auttxxity  ',]'""].']'"'" 

City  of  Camtxidge  Housing  Authority _ !!1Z™™™~." 

Maryland;  City  of  Baltinxxe 


Amount  of 
grant  awarded 


Mame:  Maine  Department  of  Mental  Health  and  Mental  Retardation  „.. 

Michigan:  City  of  Ann  Artxx  

Minnesota:  Dakota  County  Housing  and  Redevelopment  Authority  "."Z 

North  Carolina:  State  of  North  Carolina.  Diviskxi  of  Mental  Health ^ 

New  Jersey:  New  Jersey  Housing  and  Mortgage  Finance  Aoencv 
New  York:                                                                                     ' 
l^ew  York  Slate.  Offwe  of  Mental  Health _ 


$2,658,600 
2.793.840 
2.982.060 

2,862.780 
2.499.840 
2.851.800 
2,992.620 

734.400 
298.800 

932.400 
2,822,400 
2,991,600 

915.840 
2.989.380 
2.389.440 

1.496.040 
1.684,800 

568.020 
2,922,060 

463,800 
2.130.960 

306.840 
2.733.660 

2,018.700 

721^00 

2.077,620 

441.780 

2.872.380 

1.830.060 

2^44.000 

482.400 

2.373.600 

1.881,840 

2,525.460 


APPENDIX  A.— FISCAL  Year  1994  Shelter  Plus  Care  Competition— Continued 

(List  of  grantees  t)y  State) 


l^ew  York  State.  Office  of  Mental  Health 

State  of  New  York 

State  of  New  York ZZZZ. 

State  of  f^w  York .„„, 

New  York  State,  Office  of  Mental  Health '. 

New  York  State,  Office  of  Mental  Health 

New  York  State,  Office  of  Mental  Health 

New  York  State,  Office  of  Mental  Health 

State  of  New  York  „ ] 

Dutchess  County  Department  of  Mental  Hygiene "! 

Westchester  County  . 

Ohk): 

Stark  Metropolitan  Housing  Authority 

Lorain  Metropolitan  Housing  Authority "" 

Oregon:  Housing  Auttxxity  of  Portland 
Pennsylvania: 

City  of  Philadelphia 

Lehigh  County  Housing  AuttKKity 

Rhode  Island:  City  of  Pawtucket  Planning  and  Redevek)pment 

South  Dakota:  Sioux  Falls  Housing  and  Redevetopment  Commission 

Texas: 

Harris  County „ 

City  of  Fort  Worth  Housing  Authority  „ !!!."!™!."! 

Utah:  Utah  Department  of  Community  arxJ  Economic  Development  

Virginia: 

City  of  Virginia  Beach  Murocipai  Center ; 

Fairfax  County,  Department  of  Housing  and  Comrnunity  Development 

Vermont:  Burlington  Housing  Authority  „ _ 

Washirigton: 

Housing  Auttwrity  of  Snohomish  County  

County  of  King _ „„ 

Wisoorwin:  Dane  County  Human  Servkses _ 


Amount  of 
grant  awarded 


,.^._ 


Totals  61  grants  and  33  States 


592,200 
327,180 

1,441.140 
384.720 
553.680 

2.453,940 

2.986,320 
955.080 
559.680 
437,640 

2.706,840 

702.180 

1.221,000 

707,400 

2.993,100 
704.520 

1,928.400 
559,500 

2.993,040 

2.987.580 

210.240 

457,860 
360,120 
347,760 

2.952.240 

2.997.840 
918,900 


101,931,120 


(PR  Doc  94-28031  Filed  11-10-94;  8:45  am) 
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Office  of  the  Assistant  Secretary  for 
Housing-Federal  Housing 
Commissioner 

[Docket  No.  N-94-^1«;  FR-3473-N-05] 

Announcement  of  Fumfing  Awards  for 
Intermediaries  to  Administer 
Preservation  Technical  Assistance 
Grants  for  FY  1994 

AGENCY:  OfBce  of  the  Assistant 
Secretary'  for  Housing-Federal  Housing 
Commissioner,  HUD. 

ACTKM:  Announcement  of  funding 
awards. 

StJMIIARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  ENevelopment 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
competition  for  funding  under  the 
Notice  of  Funding  Availability  for 
Intermediaries  to  Administer 
Preservation  Technical  Assistance 


Grants.  The  announcement  contains  the 
names  and  addresses  of  the  award 
winners  and  the  amoimt  of  the  awards. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kerry  Mulholland.  Acting  Chief.  Office 
of  Multifiamily  Housing  Presen-ation 
and  Property  Disposition,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street.  SW.  Washington,  DC 
20410.  telephone  (202)  708-2300.  The 
TDD  number  for  the  hearing  impaired  is 
1-800-877-6339.  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATK>N:  The 
Preservation  Technical  Assistance 
Grants  program  is  authorized  by  section 
312  of  the  Housing  and  Community 
Development  Act  of  1992  (Pub.  L.  102- 
550.  approved  October  28, 1992)  in 
order  to  provide  assistance  to  resident 
groups  and  Community-Based  Nonprofit 
Housing  Developers  involved  in  profects 
proceeding  under  the  provisions  of  the 
Emergency  Low-Income  Housing 
Preservation  Act  of  1987  (Pub.  L.  100- 
242,  section  201  of  the  Housing  and 
Community  Development  Act  of  1987, 
approved  February  5,  1988)  or  the  Low 
Income  Housing  Preservation  and 


Resident  Homeownership  Act  of  1990 
(Pub.  L.  101-625.  section  601  of  the 
National  Affordable  Housing  Act 
approved  November  28. 1990). 

The  purpose  of  the  competition  was 
to  promote  the  ability  of  residents  of 
eligible  low-income  housing  to 
participate  meaningfully  in  the 
preservation  process  established  by  the 
Emergency  Low  Income  Housing 
Preservation  Act  of  1987  and  Low- 
Income  Housing  Preservation  and 
Resident  Homeo%vnership  Act  of  1990. 

The  1994  awards  announced  in  this 
Notice  were  selected  for  funding  in  a 
competition  aimounced  in  a  Federal 
Register  Notice  published  on  April  6, 
1994  (59  FR  16366).  Applications  were 
scored  and  selected  for  funding  on  the 
basis  of  selection  criteria  contained  in 
that  Notice. 

A  total  of  $35,027,900  has  been 
awarded  to  21  Intermediaries  Technical 
Assistance  Grant  applicants  that  are 
located  throughout  the  country.  In 
accordance  with  section  102(a)(4)(C)  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (Pub. 
L.  101-235,  approved  December  15, 
1989).  the  Department  is  publishing  the 
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names,  addresses,  and  amounts  of  those 
awards  as  follows: 


Organization  selected 


AMADOR  TULUMNE— COMMUNITY  ACTION  AGENCY.  Ms.  Shelly  Hance.  (209)  223-1485  

COMMUNITY  ECONOMIC  DEVELOPMENT  ASSOCIATION  (CEDAC),  Mr.  Vince  ODonnefl.  (617)  727- 

0506 
COMMUNITY  SERVICES  OF  WEST  ALABAMA.  INC..  Mr.  M  Edwards.  (205)  758-4756 

CONNECTICUT  HOUSING  INVESTMENT  FUND.  Ms.  Paula  Sampson.  (203)  233-5165  

DEPARTMENT  OF  TRADE  AND  ECONOMIC  DEVELOPMENT,  Washington  State.  Mr.  Al  D'Alessandro 

(206)  586-3370. 
use  KANSAS  CITY  OFFICE.  Mr,  Jim  While.  (816)  753-0055 _ „ 

LOW  INCOME  HOUSING  FUND.  Mr.  Cort  Gross,  (415)  777-9804 

METROPOLITAN  WASHINGTON  COUNCIL  OF  GOVERNMENTS  (WASHCOG).  Ms.  Peogy  Sands 
(202)  962-3268. 


MINNESOTA  HOUSING  PARTNERSHIP.  Mr  Chip  Haltxach.  (612)  874-0112 

NATIONAL  CENTER  FOR  TENANT  OWNERSHIP.  GEORGETOWN  LAW.  Mr.  Ben  H^.  '{TOzfUT- 
9200. 

NEIGHBORHOOD  PRESERVATION  COALITION  NYS..  INC..  Ms.  Cecilia  Tkaczyk.  (518)  432-6757 

NEW  MEXICO  REGION  II  AUTHORITY.  Ms.  Teresa  Baca.  (505)  454-0654 

NORTH  CAROLINA  HOUSING  FINANCE  AGENCY.  Mr.  Janrtes  Quinn.  (919)  571-4808 

OREGON  HOUSING  4  COMMUNITY  DEVELOPMENT.  Ms.  Lynn  Schoesster.  (503)  986-2007  

PENNSYLVANIA  HOUSING  FINANCE  AGENCY.  Ms  Lisa  Yaffee.  (717)  780-3882 

RHODE  ISLAND  HOUSING  AND  MORTGAGE  FINANCE  CORP.,  Mr.  Chris  Hanaten.  (401)  751-5566 

STATE  OF  NEW  JSERSY— OEPT  OF  COMMUNITY  AFFAIRS.  Mr  Anthony  CancTO,  (609)  633-6246 

TENNESSEE  HOUSING  DEVELOPMENT  AGENCY.  Ms.  Susan  Mattson,  (615)  741-7918 

VERMONT  HOUSING  FINANCE  AGENCY.  Ms  Irene  Jenksns.  (802)  864-5743  Ex  231 

WISCONSIN  COMMUNITY  ACTION  PROGRAM  ASSOCIATION  (WISCAP).  Ms.  Jackie  Lawrence  (608) 

244—4422.                                                                                                                                                       ' 
WISCONSIN  HOUSING  ft  ECONOMIC  DEVELOPMENT.  Ms.  Carol  Winge,  (608)  267-1453 

Tolil „ 


Approved  geographic 
area(s) 

Sacramento  HUD  Of- 
fice Jurlsdklion. 
MA  „ 

CT  .....«»••.....,.....„..•... 
WA 

Kansas  City  and  W. 
MO,  KA. 

CA  (not  including  Sac- 
ramento F.O.). 

D.C.  HUD  Office  & 
Frederick  Co.  (Dis- 
trict Northern  VA, 
Montgomery,  Prince 
Georges  &  Fred- 
erick Co.]. 

MN  

l^ortt>em  MD,  Souttv 
em  VA.  IL.  IN,  Ml, 
OH. 

NY 

NM 

NC  — ..„...„.^...„..„. 

Oh  .......................... 

PA  „„ ...... 

Rl 

TN  .ZZ".'.'~..Z.Z~~~ 

VT  

Wl  (Res.  Capacity)  .... 

Wl  (Predevetopnrwnt)  . 


Dollar 
amount 


$2,491,265 

1.777.000 

566,300 

292,100 

3.488,600 

1.420.450 

5.301,200 

754.443 


968.500 
7,371 .764 


947.600 

456.700 

1.104.300 

1 .809.400 

1 ,284.500 

443.600 

847,800 

1 ,595.300 

1 1 1 .900 

490.300 

1.144,100 


35,027,900 


Dated:  November  7.  1994. 
Nicolas  P.  Retaiaas. 

Assistant  Secretary  for  Housinn-Fedvral 
Housing  Commissioner. 
|FR  Doc.  94-28030  Filed  1 1-10-94:  8:45  am) 
M.UNO  OOOC  «>1»-«7-# 


DEPARTMENT  OF  THE  INTERIOR 
BurMU  of  Land  Management 

[CA-O6O-0S-71 22-0»-651 4] 

Notice  of  Availability 

agency:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Notice  is  hereby  given  that ' 
the  Burnau  of  Land  Management  (BLM) 
has  prepared  a  final  Environmental 
Impact  Statement  for  the  Oro  Cruz 
Optrration  of  the  American  Girl  (*roiect. 
a  proposed  gold  mining  operation  on 
public  lands  in  Imperial  County. 
California. 

DATES:  Comments  on  the  final 
Environmental  Impact  Statement  must 


be  postmarked  no  later  than  Monday, 
December  12.  1994. 
AOORESSES:  Written  comments  should 
be  addressed  to  Bureau  of  Land 
Management.  El  Centre  Resource  Area. 
1661  South  Fourth  Street.  El  Centro, 
California  92243,  ATTN:  Thomas  Zale. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Zalo.  Multi-Resource  Staff 
Chief,  telephone  (619)  353-1060. 
SUPPLEMENTARY  INFORfyUTION:  The 
proposed  action  is  a  surface  and 
underground  mining  project  on 
unpatented  lode  and  placer  claims  on 
public  lands  in  Imperial  County, 
California.  About  2.5  million  tons  of  ore 
and  8.5  million  tons  of  waste  rock 
would  be  mined  from  two  open  pits,  the 
Cross  Pit  and  the  Queen  Pit,  during  an 
estimated  two  year  period.  The  Queen 
Pit  would  be  backfilled  upon 
completion  of  mining.  Underground 
mining  would  begin  in  the  Cross  Fit  and 
be  conducted  concurrently  with  surface 
mining.  One-half  million  tons  of  ore  and 
75,000  tons  of  waste  rock  would  be 
•  produced  during  a  three  year  period. 
Ore  produced  by  both  surface  and 


underground  mining  would  be 
transported  2.5  miles  by  haul  trucks  to 
existing  mill  and  heap  leach  facilities  in 
American  Girl  Canyon  via  a  proposed 
haul  road.  Waste  rock  would  be 
disposed  of  in  the  Queen  Pit,  and  on 
one  large  and  three  smaller  waste  rock 
dumps.  Aggregate  for  use  in  stabilizing 
underground  mine  workings  would  be 
hauled  from  a  quarry  near  the  existing 
American  Girl  Canyon  facilities  to  the 
Cross  Fit  along  the  same  haul  road. 
Surface  disturbance  resulting  from  the 
proposed  action  would  total  191  acres 

Dated:  November  4. 1994. 
G.  Ben  Koski. 
Area  Manager. 

IFR  Doc.  94-27848;  Filed  1 1-10-94;  8:4.5  ai::| 
nuJMQ  COOC  431»-4»-P 


[AZ-026-6-1610-00] 

Draft  Amendment  and  Environmental 
Assessment  to  Lower  Gila  North  and 
Lower  Gila  South  Planning 
Documents,  Phoenix  District,  Arizona 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Lower  Gila  Resource 
Area.  Fhoenix  District,  has  prepared  a 
draft  amendment  and  environmental 
assessment  to  its  Lower  Gila  North 
Management  Framework  Plan  and 
Lower  Gila  South  Resource  Management 
Plan  for  pubhc  review  and  comment. 
This  is  in  compliance  with  sections  202 
and  210  of  the  Federal  Land  Policy  and 
Management  Act  (43  CFR  1600)  and  the 
National  Environmental  Policy  Act  (40 
CFR  1500). 

The  amendment/environmental 
assessment  proposes  to  resolve  issues 
concerning  land  tenure  adjustment, 
desert  tortoise  habitat  management, 
desert  bighorn  sheep  augmentation  and 
reestablishment,  wild  horse  and  burro 
management,  recreation  management, 
and  oil  and  gas  development. 

SUPPLEMENTARY  INFORMATION:  Proposed 
actions  include: 

Land  Tenure  Adjustment 

•  Identifying  approximately  45,260 
acres  of  public  land  for  disposal. 

•  Identifying  five  management  areas 
in  which  private  lands  with  public  and 
resource  values  may  be  acquired  on  a 
willing  seller-willing  buyer  basis. 

Desert  Tortoise  Habitat  Management 

•  Managing  habitat  to  assure  that 
populations  of  the  desert  tortoise  do  not 
become  threatened  or  endangered 
through  Bureau  of  Land  Management 
actions. 

•  Addressing  at  the  activity  planning 
level  specific  and  quantifiable  objectives 
for  categorized  habitat. 

•  Addressing  in  environmental 
decision  documents  mitigation 
measures  to  offset  loss  of  category  I  and 
U  tortoise  habitats. 

•  Granting  new  land  use 
authorizations  in  category  I  and  II 

^habitats  only  if  no  reasonable  alternative 
exists,  and  evaluating  mitigation, 
including  compensation,  to  meet  the  no 
net  loss  goal. 

•  Prohibiting  new  off-highway 
vehicle  comf>etitive  courses  in  category 
I  and  II  habitats,  and  evaluating 
proposals  for  new  off-highway  vehicle 
competitive  courses  in  category  III 
habitat  and  mitigating  the  impacts. 

•  Considering  the  forage  needs  of 
desert  tortoise  in  relation  to  livestock 


use  and  determining  and  prioritizing 
efforts  to  resolve  conflicts. 

•  Allowing  only  those  range 
improvements  for  livestock  that  will  not 

.conflict  with  category'  I  and  II  habitats 
or  populations. 

•  Allowing  only  those  desert  bighorn 
sheep  augmentations  and 
reestablishments  that  do  not  create 
conflicts  with  desert  tortoise  habitat  or 
populations. 

•  Restricting  sales  of  ornamental 
boulders  to  areas  that  will  result  in  no 
net  loss  of  habitat. 

Desert  Bighorn-Sheep  Augmentation 
and  Reestablishment 

•  Considering  augmentations  and 
reestablishments  of  desert  bighorn 
sheep  on  a  case-by-case  basis  with  the 
appropriate  National  Environmental 
Policy  Act  consideration  of  conflicts 
and  requirement  for  public 
participation. 

Wild  Horse  and  Burro  Management 

•  Managing  the  Alamo  Herd 
Management  Area,  Harquahala  and 
Fainted  Rock  herd  areas,  and  the  Little 
Harquahala  herd  area  in  the  Yuma 
Resource  Area,  as  self-sustaining 
populations  which  contain  the  optimum 
number  of  wild  burros  in  a  thriving 
natural  ecological  balance  with  other 
ecosystem  components. 

Recreation  Management 

•  Designating  all  public  lands 
described  in  the  Lower  Gila  North  and 
South  planning  documents  as  "limited", 
which  will  limit  off-highway  vehicle 
use  to  e.xisting  and/or  designated  roads, 
trails,  and  traditional  or  historically 
used  vehicle  routes  (wildernesses  will 
remain  closed);  this  includes  those 
lands  transferred  to  the  Phoenix, 
Havasu,  and  Yuma  Resource  Areas. 

•  Changing  the  off-highway  vehicle 
designation  in  the  Vekol  Valley 
Grassland  Area  of  Critical 
Environmental  Concern  and  the 
Coffeepot  Botanical  Area  of  Critical 
Environmental  Concern  from  "closed" 
to  "limited  to  designated  routes  only". 

•  Planning  and  developing  off- 
highway  vehicle  management  plans. 

•  Permitting  ultralight  and  hang 
glider  launches  and  landings  in 
designated  areas. 

•  EstabUshing  long-term,  extended, 
and  short-term  camping  areas,  and 
maintaining  the  existing  14-day 
camping  stay  Umit  for  lands  outside  of 
established  camping  areas  and 
wildernesses. 

•  Planning  and  developing  special 
use  areas  (rockhoimding,  climbing, 
shooting,  etc.)  through  interdisciplinary 
planning. 


•  Establishing  and  planning  the 
Vuhure  Mountains,  Gila  Trail,  Saddle 
Mountain,  and  Ajo  Special  Recreation 
Management  Areas,  and  revising  plans 
for  two  special  recreation  management 
areas  on  the  Barry  M.  Goldwater  Air 
Force  Range;  and  developing  in  these 
areas  and  the  remaining  extensive 
management  area,  where  appropriate, 
the  activities  mentioned  above  plus 
activities  such  as  hiking,  horseback 
riding,  mountain  biking,  and  scenic, 
cultural,  and  wildlife  viewing. 

Oil  and  Gas  Development 

•  Permitting  an  estimated  twenty  oil 
and  gas  leases  and  the  drilhng  of  up  to 
ten  wells  subject  to  the  standard  lease 
and  special  stipulations  to  mitigate 
resource  impacts. 

DATES:  The  sixty  day  comment  period 
ends  January  23, 1995.  Ck)mments 
received  after  this  date  may  be 
considered  but  will  not  be  included  in 
the  comments  reproduced  in  the  final 
document. 

During  this  comment  period  in 
December  and  Januar>%  open  houses 
will  be  held  in  Wickenburg,  Phoenix, 
Buckeye,  Gila  Bend.  Ajo,  and  Tucson. 
Dates  and  locations  will  be  announced 
through  the  media  and  in  direct  mailing 
to  our  maiUng  list.  Open  houses  or 
meetings  in  other  places  will  be  held  as 
requested. 

ADDRESSES:  A  limited  number  of  draft 
amendments  are  available  from  the 
Lower  Gila  Resource  Area,  2015  West 
Deer  Valley  Road,  Phoenix,  Arizona, 
85027. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Laver,  Team  Leader,  at  (602)  780- 
8090. 

Dated:  Novemtjer  4.  1994. 
David  ;.  MiUer, 
Associate  District  Manager. 
[PR  Doc.  94-27949  Filed  11-10-94;  8:45  ami 
BILLING  CODE  4310-32-P 

PD-060-1220-00-60016] 

Notice  Of  Restriction  Order 

AGENCY:  Bureau  of  Land  Management, 
Coeur  d'Alene  District,  Idaho. 

ACTION:  Notice  of  Restriction  Order  for 
Wallace  L.  Forest  Conservation  Area, 
Order  No.  ID060-12. 

SUMMARY:  By  order,  the  following 
restrictions  apply  to  the  Wallace  L. 
Forest  Conservation  Area  described  as 
public  land  located  in  section  31, 
(portions  of  SW'A)  T.50N.  R.2W.; 
section  1  (portions  of  lots  1-6)  T.49N., 
R.3W.;  section  35  (portions  of  lots  4-7; 
SWV4  NEV4)  T.50N..  R.3W. 
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(1)  Discfaafging  of  firearms  for  any 
reason  is  prohibited. 

(2)  Use  of  motorized  vehicles  on  other 
than  existing  county  roads  is  prohibited. 

The  authority  for  establishing  these 
restrictions  is  title  43,  Code  of  Federal 
Regulations,  8364.1. 

These  restrictions  become  effective 
immediately  and  shall  remain  in  effect 
until  revoked  and/or  replaced  with 
supplemental  rules 

These  restrictions  do  not  apply  to: 

(1)  Any  federal,  state  or  local  official 
while  in  the  performance  of  an  official 
duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  contractor  or 
cooperator  while  in  the  performance  of 
an  official  duty. 

(3)  Any  person  who  is  expressly 
authorized  by  the  Authorized  Officer  to 
operate  a  vehicle  in  the  closed  area  to 
access  private  property. 

These  restrictions  are  necessary  to 
protect  property  and  families  of  adjacent 
homeowners  and  to  protect  the  public 
land  from  erosion  and  habitat 
degradation  due  to  off-road  vehicle  use. 

Violation  of  this  ordor  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 
F0«  FURTHER  IHFORMATIOH  CONTACT:  Jack 
O'Brien.  Area  Manager.  Bureau  of  Land 
Management.  1808  North  Third  St., 
Coeur  d'Alene.  ID  83814. 

Si^ed  at  Coeur  d'Alene.  Idaho,  this  Isl 
day  of  November  1994. 

Eric  Thomaoo, 

ArJ/ng  District  Manager,  Coeur  d'Alene 
District. 

|FR  Doc.  94-27946  Filed  11-10-94;  845  am] 

••ItUNQ  COM  4S1«-00-M 


[IO-932-143(M>1 -Colorado  55433] 

Notice  of  Realty  Action 

action:  Notice  of  Realty  Action,  COC- 
55433-Exchange  of  Bureau  of  Land 
.Management  (ELM)  mineral  rights  in 
Las  .\nimas  County  and  State  of 
Colorado  mineral  rights  in  Fremont  and 
Moffat  Counties,  Colorado. 

summary:  The  following  federally 
owned  minerals  underlying  land  owned 
by  the  state  of  Colorado  have  been 
-  determined  to  be  suitable  for  disposal 
by  exchange  under  Section  206  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1716,  as 
amended: 

Sixth  Principal  Meridian 
T  29S.  R.  56  VV. 

Sec.  15.  SWV,  and  Wv.SE'A. 

Sec.  22.  NEV«.  N'^NWV*  and  EVicSE'/.; 

Sec  23.  WViNWV,  and  S'/i 


The  area  described  aggregates  960.00 
acres  in  Las  Animas  County. 

In  exchange  for  these  minerals  the 
United  States  would  obtain  title  to 
mineral  rights  presently  owned  by  the 
state  of  Colorado  under  surface  estate 
that  is  administered  by  the  BLM  in  the 
following  described  parcels: 

Sixth  PriadiMl  Meritliaa 

T.  16  S..  R.  70  W.. 

Sec.  36.  NVi; 
T.  10  N.,  R.  104  W.. 

Sec  36.  All. 

The  areas  described  aggregate  960 
acres  in  Fremont  and  Moffat  Counties, 
respectively. 

"rhe  purpose  of  the  exchange  is  for  the 
BLM  to  ot^n  title  to  state  of  Colorado 
mineral  estate  underlying  surface  that  is 
already  in  federal  ownership.  The 
exchange  would  transfer  title  to  federal 
mineral  rights  that  underlie  surface  that 
is  already  state-owned.  This  exchange  of 
mineral  rights  is  consistent  with  the 
objectives  of  the  land  use  plans  for  the 
separate  areas.  The  value  of  the  mineral 
rights  administered  by  the  respective 
agencies  have  been  determined  to  be 
equal. 

DATES:  For  a  period  of  45  days  from  the 
date  of  this  notice,  interested  parties 
may  submit  written  comments  to  the 
BLM  State  Director. 
ADDRESSES:  Bureau  of  Land 
Management,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Senti  303/239-3713. 

Dated:  November  4. 1994. 
Jennjr  L.  Saunders, 

Acting  Chief,  Branch  of  Realty  Programs. 
IFR  Doc.  94-27947  Filed  11-10-94;  8:45  am] 

BILUNO  CODC  431»^«-M 


[NM-010-1610-0(yG010-Q50001] 

Notice  of  Intent  To  Prepare  a 
Coordinated  Resource  Management 
Plan  and  Amend  the  Taos  Resource 
Management  Plan;  Taos  Resource 
Area,  New  Mexico  and  San  Luis 
Resource  Area,  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Albuquerque 
District,  Taos  Resource  Area  and  Canon 
City  District.  San  Luis  Resource  Area  are 
initiating  preparation  of  a  Coordinated 
Resource  Management  Plan  (CRMP)  in 
combination  with  a  Taos  Resource 
Management  Plan  Amendment  (RMPA). 
This  document  will  enable  coordinated 
management  activities  throughout  the 


94-mile  Rio  Grande  corridor  fi-om  La 
Sauses,  Colorado  to  Velarde,  New 
Mexico;  address  inadequacies  of  the 
Taos  Resource  Management  Plan  (RMP) 
relating  to  the  BLM's  Supplemental 
Program  Guidance  for  wildlife  and  fire; 
and  include  an  Environmental  Impact 
Statement  to  meet  legislative 
requirements  for  the  Rio  Grande  Wild 
and  Scenic  River  extension  and  study 
areas.  The  plan's  management  strategy 
will  center  around  conserving,  restoring 
and  maintaining  the  public  lands' 
ecological  integrity,  productivity  and 
biological  diversity,  while  considering 
social,  economic,  cultural  and 
ecological  factors. 

The  public  is  invited  to  participate  in 
each  stage  of  the  planning  process,  and 
public  meetings  will  be  held.  The  initial 
scoping  meetings  will  occur  at  7:00  p.m. 
at  the  following  locations:  Santa  Fe,  NM 
(BLM  State  Office,  1474  Rodeo  Rd.)— 
December  5, 1994;  Dixon,  NM  (Dixon 
Elementary  School,  Hwy.  76) — 
December  6,  1994;  Taos.  NM  (Taos  Civic 
Plaza  &  Convention  Center.  121  Civic 
Plaza  Drive) — December  7.  1994; 
Questa,  NM  (Village  Cotmcil  Chambers, 
Hwy.  522)— December  8, 1994; 
Alamosa.  CO  (Holiday  Inn,  333  Santa  Fe 
Ave.)— January  17.  1995;  and  Antonito. 
CO  (Chamber  of  Commerce,  Hwy. 
285)— January  18, 1995. 
DATES:  Written  comments  relating  to  the 
planning  process  will  be  accepted  on  or 
before  January  20.  1995.  and  should  be 
brought  or  mailed  to  Terry  Humphrey  at 
the  address  below. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Terry  Humphrey,  Taos  Resource  Area. 
224  Cruz  Alta  Road,  Taos,  NM  87571; 
phone  (505) 758-8851. 
SUPPLEMENTARY  INFORMATION:  This 
CRMP  is  proposed  to  link  activity-level 
planning  throughout  the  Rio  Grande 
corridor.  The  Taos  RMP  and  San  Luis 
RMP  objectives  and  management 
prescriptions  that  relate  to  the  Rio 
Grande  corridor  will  serve  as  the 
baseline  for  this  plan,  limiting  tho  scope 
and  range  of  alternatives.  A  pri.nary 
concern  in  completing  this  activily-level 
planning  is  to  encourage  a  lai;ger 
"landscape"  approach  to  management 
through  coordination  across  < 

administrative  and  political  boundaries. 
Activity  plans  are  needed  for  the  Rio 
Grande  Area  of  Critical  Environmental 
Concern  (ACEC)  and  San  Luis  Hills 
ACEC  in  Colorado;  and  the  Orilla  Verde 
Recreation  Area.  Racecourse  ACEC. 
Warm  Springs  Special  Management 
Area  (SMA).  Black  Mesa  ACEC.  Lower 
Embudo  SMA,  aiui  Riparian/ Aquatic 
SMA  in  New  Mexico.  Activity  plan 
updates  are  needed  for  the  Wild  Rivers 
SMA  and  52  miles  of  the  Wild  and 


Scenic  Rio  Grande/Red  River.  The  Taos 
RMP  also  calls  for  an  evaluation  of  the 
Embudo  Canyon  ACEC  for  potential 
Wild  and  Scenic  designation. 

The  BLM  must  complete  a 
management  plan  for  the  newly 
designated  12-mile  Wild  and  Scenic 
segment  of  the  Rio  Grande  (from  Taos 
Junction  Bridge  to  Rinconada,  New 
Mexico,  just  below  the  Taos  County 
Line),  by  May  1997.  The  legislation 
designating  the  segment  also  requires 
that  a  study  be  completed  for  an  8-mile 
segment  from  Rinconada  to  the  Velarde 
diversion  structure  by  the  same  date. 

Major  issues  to  be  addressed  include 
upland  and  riparian  vegetation;  fish  and 
wildlife  habitat;  water  quantity  and 
quality;  historical  and  archaeological 
resources;  socioeconomic  conditions 
and  quality  of  life;  enforcement,  trespass 
and  emergency  services;  recreational 
access,  transportation  and  facilities: 
recreational  opportunities,  use  limits 
and  allocations;  guided  and  outfitted 
services;  and  visual  resources. 

The  Taos  RMP  did  not  adequately 
address  threatened  (T),  endangered  (E), 
or  sensitive  wildlife  species  within  the 
corridor.  The  corridor  plan  will  identify 
areas  of  T&E  habitat  and  restrict  uses 
that  would  compromise  this  habitat. 

The  RMP  decisions  restricting 
vegetative  manipulation  within  SMAs 
and  Wilderness  Study  Areas  also  needs 
further  analysis.  The  Taos  RMP  did  not 
delineate  areas  of  initial  fire  attack 
response  or  those  that  would  be  allowed 
to  bum  under  modified  suppression. 
Areas  where  modified  or  limited 
suppression  could  occur  without 
compromising  resource  values  will  be 
identified.  An  opportunity  also  exists  to 
use  prescribed  fire  to  enhance  vegetative 
conditions  and  maintain  biological 
diversity,  and  as  a  tool  to  reduce  fuel 
accumi'laiions  where  adjacent 
properties  may  be  threatened  by 
wildfire. 

The  recommended  planning  area 
boundary  roughly  follows  the  rims  of 
the  Rio  Grande  corridor  except  where 
SMAs  extend  beyond  it.  In  Colorado  the 
boundary  incorporates  the  Rio  Grande 
River  Corridor  ACEC,  the  San  Luis  Hills 
ACEC,  and  BLM-administered  lands 
between  the  two  ACECs,  for  a  total  of 
approximately  35,000  acres.  In  New 
Mexico  the  boundary  encompasses 
approximately  65,000  acres,  including 
two  designated  Wild  and  Scenic  River 
segments  and  an  8-mile  study  segment; 
the  Wild  Rivers  SMA,  including  the 
Guadalupe  Mountain  ACEC;  the 
abandoned  Molycorp  molybdenum 
millsite;  the  Orilla  Verde  Recreation 
Area;  the  Racecourse  ACEC;  the  Warm 
Springs  SMA  (including  the  Agua 
Caliente  and  Embudo  Canyon  ACECs); 


the  Black  Mesa  ACEC;  and  the  Riparian- 
Aquatic  ACEC.  Adjustments  to  the 
planning  area  boundary  may  be  needed, 
however,  because  management  actions 
may  be  recommended  for  areas  outside 
of  it  to  resolve  issues. 

A  boundary  recommendation  for  the 
1 2-mile  extension  to  the  Rio  Grande 
Wild  and  Scenic  River  will  also  be  a 
part  of  this  planning  effort.  Until 
Congressional  approval  is  granted  for 
the  recommended  boundary,  the  interim 
boundary  is  Va  mile  (1,320  feet)  from  the 
ordinary  high-water  mark  on  both  sides 
of  the  river. 

Maps  of  the  affected  area  are  available 
for  public  inspection  at  BLM  offices  in 
Santa  Fe  (1474  Rodeo  Rd.),  Albuquerque 
(435  Montaiio  Rd.  NE),  and  Taos  (224 
Cruz  Alta  Rd.).  The  CRMP/RMPA  is 
being  developed  by  an  interdisciplinary 
team  of  specialists  with  backgrounds  in 
recreation,  wildlife  biology,  range 
conservation,  realty,  geology,  soils, 
hydrology,  visual  resources, 
archaeology,  public  affairs,  and  writing- 
editing.  Additional  technical  support 
will  be  provided  by  other  specialists  as 
needed. 

Dated:  November  2.  1994. 
Mike  Ford, 
District  Manager. 

[FR  Doc.  94-27948  Filed  11-10-94;  8:45  am] 
BILUNO  CODE  431fr-FB-i> 


PD-342-05-1420-00] 

Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  survey  of  the  following 
described  land  was  officially  filed  in  the 
Idaho  State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  November  2, 1994. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  Third 
Standard  Parallel  North  (south 
boundary),  the  Ninth  Auxiliary 
Meridian  East  (east  boundary),  the  west 
and  north  boundaries,  and  subdivisional 
lines,  and  the  subdivision  of  certain 
sections,  Township  13  North,  Range  36 
East,  Boise  Meridian,  Idaho,  Group  No. 
698,  Idaho,  was  accepted  October  31, 
1994. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
U.S.D.A.  Forest  Service. 

All  inquiries  concerning  the  survey  of 
the  above-described  land  must  be  sent 
to  the  Chief,  Branch  of  Cadastral  Survey, 
Idaho  State  Office,  Bureau  of  Land 
Management,  3380  Americana  Terrace, 
Boise,  Idaho,  83706. 


Dated:  November  2. 1994. 
Gary  T.  Oviatt, 

Acting  Chief  Cadastral  Surveyor  for  Idaho. 
IFR  Doc.  94-27950  Filed  11-10-94;  8:45  ^Tr.l 
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U.S.  Geological  Survey 
Notice 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Geological  Survey  has  accepted 
from  Minera  Kennecott.  S.A.  De  C.V.  a 
contribution  of  $15,000  to  support 
geologic  mapping  of  selected  areas  in 
northern  Sonora,  Mexico. 
DATES:  This  notice  is  efiective 
November  14,  1994. 
ADDRESSES:  Information  on  the  work  is 
available  to  the  public  upon  request  at 
the  following  location:  U.S.  Geological 
Survey,  Center  for  Inter- American 
Mineral  Resource  Investigations.  Corbett 
Building.  210  East  Seventh  Street. 
Tucson,  Arizona  85705-8454. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Norman  Page  of  U.S.  Geological 
Survey,  Center  for  Inter-American 
Mineral  Resource  Investigations,  at  the 
address  given  above;  telephone  602/ 
670-5580. 
fohn  R.  Filson, 
Acting  Chief  Geologist. 

IFR  Doc.  94-28037  Filed  11-10-94;  8:45  am] 
BILUNO  COOE  4310-3t-M 


Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

The  following  applicant(s)  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  e/ 
seq.): 

Applicant:  Kathryn  M.  Springer, 
Owner,  Sunrise  Nursery,  Leander, 
Texas. 

The  applicant  requests  a  renewal 
permit  to  sell  in  Interstate  Commerce 
artificially  propagated  endangered  and 
threatened  plants  and  seeds  of  various 
cacti  within  the  United  States. 

Written  data  or  comments  should  be 
submitted  to  the  Assistant  Regional 
Director,  Ecological  Services.  U.S.  Fish 
and  Wildlife  Service.  P.O.  Box  1306, 
Albuquerque,  New  Mexico  87103  and 
must  be  received  within  30  days  of  the 
date  of  this  publication. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
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party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  ofRce  within  30  days  of  the 
date  of  publication  of  thi«  notice: 
Division  of  Endangered  Species/ 
Permits.  Ecological  Services.  U.S.  Fish 
and  Wildlife  Serxice.  P.O.  Box  1306. 
Albuquerque,  New  Mexico  87103. 
lamee  A.  Young. 

Acting  Regional  Director.  Region  2, 
Albuquerque.  New  Mexico. 
|FR  Doc  »4-27M5  Filed  1 1-10-94:  8:45  am] 
Muaw  oooK  4at»4a-M 


Notice  of  Meeting 

aqency:  Fish  and  Wildlife.  Interior. 
action:  Notice  of  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act.  this  notice 
announces  a  meeting  of  the  Klamath 
River  Basin  Fisheries  Task  Force, 
established  under  the  authority  of  the 
Klamath  River  Basin  Fishery  Resources 
Restoration  Act  The  meeting  is  open  to 
the  public. 

DATES:  The  Klamath  River  Basin 
Fisheries  Task  Force  will  meet  from  8 
a.m.  to  5  p.m.  on  Tuesday,  November 
29,  1994.  and  from  8  a.m.  to  Noon  on 
Wednesday.  November  30,  1994. 
ADDRESSES:  The  meeting  will  be  held  at 
Conference  Room  B  of  the  Klamath 
County  Fairgrounds.  3531  South  6th 
Street.  Klamath  Falls.  Oregon  97603. 
FOA  FURTHER  INFORMATION  CONTACT: 
Dr.  Ronald  A.  Iverson.  Project  Leader. 
U.S.  Fish  and  Wildlife  Service.  P.O.  Box 
1006  (1215  South  Main.  Suite  212), 
Yreka,  California  96097-1006. 
telephone  (916J  842-5763. 
SUPPI.EMENTARV  INFORMATION:  The  Task 
Force  will:  Review  a  final  DRAFT  of  a 
restoration  plan  amendment  to  expand 
the  Klamath  River  Restoration  program 
into  the  upper  Klamath  Basin  and 
initiate  another  round  of  public  review, 
or  if  a  Rnal  DRAFT  is  not  prepared, 
decide  upon  options  to  plan  long-range 
fishery  restoration  in  the  upper  Klamath 
Basin:  review  recommendations  and 
progress  regarding  water  allocation 
decisions  in  the  upper  Basin  and  its 
consistency  with  Klamath  River  Fishery 
Restoration  Act  goals;  consider  the  need 
for  a  feasibility  study  of  the  potential  for 
drawing  water  from  the  bottom  of 
Klamath  River  reservoirs  to  improve 
downstream  fish  habitat;  recommend  an 
approach  to  the  1995  mid-term 
evaluation  of  the  Klamath  Restoration 
Program;  review  Technical  Team 
progress  towards  recommended 
measures  which  may  prevent  listing  of 
Klamath  River  Spring  Chinook  under 
the  Endangered  Species  Act. 


For  backgroiind  information  on  the 
Task  Force,  please  refer  to  the  notice  of 
their  initial  meeting  that  appeared  in  the 
Federal  Register  on  July  8, 1967  (52  PR 
25639). 

Dated:  November  3, 1994. 
TlMmas  Dwyer, 

Acting  Regional  Director,  U.S.  Fish  and 
Wildlife  Service. 
(FR  Dot  94-27943  Filed  11-10-94:  8:45  am) 
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National  Parlt  Senrica 

Gettysburg  National  Military  Park/ 
Eisanhower  National  Historic  Sita, 
Draft  Dear  Management  Environmental 
Impact  Statement 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice  of  Availability. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  Regulations  and 
National  Park  Service  Policy,  the 
National  ParJc  Service  (NPS)  announces 
the  release  of  the  White-tailed  Deer 
Management  Plan/Draft  Environmental 
Impact  Statement  for  Gettysburg 
National  Military  Park/Eisenhower 
National  Historic  Site,  Pennsylvania. 
DATES:  The  DEIS  will  be  on  public 
review  November  30, 1994.  All  review 
comments  must  be  postmarked  no  later 
than  February  10.  1995.  A  public 
information  meeting  will  be  held 
Saturday.  January  7. 1995.  at  1:00  PM. 
in  the  Gettysburg  Junior  High  School. 
Lefever  St.,  Gettysburg,  Pennyslvania. 
SUPPt-EMENTARY  INFORMATION:  The  DEIS 
presents  six  alternatives  with  a 
preferred  alternative  for  the  future 
management  of  deer  at  Gettysburg 
National  Military  Park  and  Eisenhower 
National  Historic  Site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Dr.  John  A.  Latschar, 
Gettysburg  National  Military  Park.  97 
Taneytown  Road.  Gettysburg.  PA  17325, 
(717/334-1124). 

Dated:  November  3, 1994. 

Anthony  Corbiciero. 

Acting  Regional  Director.  Mid-Atlantic 
Region. 

(PR  Doc.  94-27931  Filed  11-10-94;  8:45  am] 
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Mississippi  River  Corridor  Study 
Commission 

AGENCY:  National  Park  Serx-ice.  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Mississippi  River  Corridor  Study 


Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pubhc  Law  92-463). 

MEETING  DATE  AND  TME:  December  6. 
1994;  8  a.m.  until  5  p.m. 

ADDRESSES:  Holiday  Inn  Crowne  Plaza, 
250  North  Main  Street.  Memphis. 
Teruiessee. 

The  business  meeting  will  be  open  to 
the  public.  Space  and  focilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  will  be 
accommodated  on  a  first-come,  first 
served  basis.  The  Chairman  will  permit 
attendees  to  address  the  Commissi(», 
but  may  restrict  the  length  of 
presentations.  An  agenda  will  be 
available  from  the  National  Park 
Service,  Midwest  i^ion,  1  week  prior 
to  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  N.  Given.  Associate  Regional 
Director,  Planning  and  Resource 
Preservation,  National  Park  Service, 
Midwest  Region.  1709  Jackson  Street,    • 
Omaha,  Nebraska  68102,  (402)  221- 
3082. 

SUPPLEMENTARY  INFORMATION:  The 
Mississippi  River  Corridor  Study 
Commission  was  established  by  Public 
Law  101-398,  September  28.  1990. 

Dated:  November  4, 1994. 
Edward  O.  Carlin. 

Acting  Regional  Director,  Midwest  Region. 
IFR  Doc  94-27932  Filed  11-10-94;  8:45  am] 

BiLUNO  COOE  4310-70-P 


(Order  70,  Amendment  1] 

Chief,  Land  Resources  Division, 
Washington  Office;  Delegation  of 
Authority 

.  Section  1.  Delegation.  The  Chief,  Land 
Resources  Division,  Washington  Office, 
is  authorized  to: 

(1)  Approve  and  accept  options  and 
offers  to  sell  to,  or  exchange  with  the 
United  States,  lands  or  interests  in  lands 
within  areas  under  the  jurisdiction  or 
control  of  the  National  Park  Service,  and 
to  execute  all  necessary  agreements  and 
conveyances  incident  thereto. 

(2)  Accept  deeds  conveying  to  the 
United  States,  lands  or  interests  in 
lands,  within  areas  under  the 
jurisdiction  or  control  of  the  National 
Park  Service. 

(3)  Contract  for  and  accept  bills  of  sale 
or  other  evidence  of  title  to  personal 
property  related  to  the  acquisition  of 
lands  which  is  authorized  to  be 
acquired  for  the  purposes  of  the  areas 
under  the  jurisdiction  or  control  of  the 
National  Park  Service. 

(4)  Dispose  of  excess  real  property 
having  an  estimated  fair  market  value  of 


less  than  $15,000  by  means  most 
advantageous  to  the  United  States  in 
accordance  with  §  101-47.603(b)  of  the 
Federal  Property  Management 
Regulations. 

(5)  Approve  on  behalf  of  the  National 
Park  Service  offers  of  settlement  in 
condemnation  cases.  Approvals  of  offers 
of  settlement  by  him/her  will  be 
communicated  to  the  appropriate  office 
of  the  Solicitor's  Office  of  the 
Department  of  the  Interior  for  such 
further  action  as  may  be  proper. 

(6)  Approve  claims  for  reimbursement 
under  the  Uniform  Relocation 
Assistance  and  Real  Property 
Acquisition  PoUdes  Act  of  1970,  as 
amended,  42  U.S.C.  §4601,  et  seq. 

Section  2.  Revocation.  This  order 
supersedes  and  revokes  National  Park 
Service  Delegation  of  Authority  Order 
No.  70,  36  F.R.  13803,  July  24. 1971. 

Dated:  October  18, 1994. 
John  Rejmolds, 

Acting  Director,  National  Park  Service. 
IFR  Doc.  94-27930  Filed  11-10-94;  8:45  am) 
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INTERSTATE  COMMERCE 
COMMISSION 

[Docket  No.  AB-65  (Sub-No.  490X)] 

CSX  Transportation,  Inc.— 
Abandonment  Exemption— in  Pulaski 
County,  IN 

AGENCY:  Interstate  Commerce     - 

Commission. 

ACTION:  Petition  for  exemption. 

SUMMARY:  The  Commission  exempts, 
from  the  prior  approval  requirements  of 
49  U.S.C  10903-10904,  the 
abandonment  by  CSX  Transportation. 
Inc.  (CSXT),  of  the  0.37-mile  end 
portion  of  its  Medaryville  Branch  from 
milepost  QB-14.79  to  milepost  QB- 
15.16,  in  Pulaski  County,  IN.  The 
exemption  is  subject  to  standard 
employee  protective  conditions. 
DATES:  Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  has  been  received,  this 
exemption  will  be  effective  on 
December  14, 1994.  Formal  expressions 
of  intent  to  file  an  offer  of  financial 
assistance  under  49  CFR  1152.27(c)(2)* 
must  be  filed  by  November  23, 1994. 
Petitions  to  stay  must  be  filed  by 
November  29,  1994.  Requests  for  a 
public  use  condition  must  be  filed  by 
December  5, 1994.  Petitions  to  reopen 
must  be  filed  by  December  9, 1994. 
ADDRESSES:  Send  pleadings  referring  to 
Docket  No.  AB-55  (Sub-No.  490X)  to: 


(1)  Office  of  the  Secretary,  Case  Control 
Branch,  Interstate  Commerce 
Commission,  1201  Constitution  Avenue, 
N.W.,  Washington.  DC  20423;  and  (2) 
Petitioner's  representative:  Charles  M. 
Rosenberger,  Senior  Counsel.  500  Water 
Street— J150,  Jacksonville,  FL  32202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon.  (202)  927-5610.  (TDD  for 
the  hearing  impaired:  (202)  927-5721]. 
SUPPI.EMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Conmiission's  decision.  To  purchase 
a  copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Dynamic 
Concepts,  Inc..  Room  2229,  Interstate 
Commerce  Commission  Building,  1201 
Constitution  Avenue,  N.W., 
Washington,  DC  20423.  Telephone: 
(202)  289-4357/4359.  [Assistance  for 
the  hearing  impaired  is  avaikble  . 
through  TDD  service  (202)  927-5721). 

Decided:  October  27. 1994. 

By  tlie  Commission,  Chairman  McDonald. 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan,  and  Owen.  Vice 
Chairman  Phillips  recused  herself  in  this 
proceeding. 

Vernon  A.  Wiliiems, 

Secretary. 

[FR  Doc  94-28021  Filed  11-10-94;  8:45  am) 

BILUNO  COOE  703B-01-«-M 


'  See  Exempt.  <^RaU  Abandonment — Offers  of 
Finan.  Atsitt..  4  LCCZd  IM  (1987). 


[Docket  No.  AB-68  (Sub-No.  6H 

Bessemer  and  Lake  Erie  Railroad 
Company— Abandonment  and 
Discontinuance  of  Trackage  Rights  In 
Erie  County,  PA 

The  Commission  has  issued  a 
certificate  authorizing  Bessemer  and 
Lake  Erie  Railroad  Company  (B&LE)  to 
abandon  a  0.95-mile  line  of  railroad 
between  milepost  21.34  (B&LE  sta 
-9+76.5)  and  milepost  22.29  (B&LE  sta 
40+35)  and  to  discontinue  trackage 
rights  over  12.2  miles  of  rail  line  owned 
by  Norfolk  and  Southern  Railroad 
Company  between  B&LE  sta  5580+66.9 
and  B&LE  sta  -9+76.5,  in  Erie  County, 
PA.  The  abandonment  and 
discontinuance  certificate  will  become 
effective  December  14, 1994,  unless  the 
Commission  finds  that  (1)  a  financially 
responsible  person  has  offered  financial 
assistance  (through  subsidy  or  purchase) 
to  enable  the  rail  service  to  be 
continued;  and  (2)  it  is  likely  that  the 
assistance  would  fully  compensate 
B&LE. 

Any  offers  of  financial  assistance 
must  be  filed  with  the  Commission  and 
B&LE  no  later  than  10  days  from  the 
date  of  publication  of  this  notice.  The 
following  notation  must  he  typed  in 
bold  face  on  the  lower  left-hand  comer 
of  the  envelope  containing  the  offer 


"Office  of  Proceedings,  AB-OFA."  Any 

offer  previously  made  must  be  remade 
within  the  10-day  period. 

Information  and  procedures  regarding 
financial  assistance  for  continued  rail 
service  are  contained  in  49  U.S.C  10905 
and  49  CFR  1152.27. 

Decided:  October  21. 1994. 

By  the  Commission.  Chairman  McDonald, 
Vice  Chairman  Phillips,  and  Commissioners 
Simmons,  Morgan  and  Owen.  Vice  Chairman 
Phillips  recused  herself  in  this  proceeding. 
Vernon  A.  Williams, 
Acting  Secretary. 
[FR  Doc.  94-28022  Filed  11-10-94;  8:45  am) 

BILUNG  COOE  703S-01-P 

[Docket  No.  AB-290  (Sub-No.  1S6X)] 

Norfolk  and  Western  Railway 
Company— Discontinuance  of 
Operations  Exemption— Between 
Koehler  and  Fieldaie,  VA;  Norfolk 
Southern  Railway  Company- 
Abandonment  Exemption — Between 
Koehler  and  Flekteie,  VA 

Norfolk  and  Western  Railway 
Company  (NW)  and  Norfolk  Southern 
Railway  Company  (NS) '  have  filed  a 
notice  of  exemption  under  49  CFR  1152 
Subpart  F — Exempt  Abandonments  for 
NW  to  discontinue  operations  over  and 
NS  to  abandon  approximately  1.4  miles 
of  rail  line  between  milepost  47.2-DW 
at  Koehler  and  milepost  48.6-DW  at 
Fieldaie,  in  Henry  Q>unty.  VA. 

Applicants  have  certified  that:  (1)  no 
local  traffic  has  moved  over  the  line  for 
at  least  2  years;  (2)  there  is  no  overhead 
traffic  on  the  line;  (3)  no  formal 
complaint  filed  by  a  user  of  rail  service 
on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Commission  or  with  any  U.S.  District 
Court  or  has  been  decided  in  favor  of 
the  complainant  within  the  2-year 
period;  and  (4)  the  requirements  at  49 
CFR  1105.7  (environmental  report),  49 
CFR  1105.8  (historic  report),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (noUce  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  use  of  this 
exemption,  any  employee  affected  by 
the  abandonment  or  discontinuance  will 
be  protected  imder  Oregon  Short  Line  R. 
Co. — Abandonment — Goshen,  360 1.CC. 
91  (1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 


>On  December  31,  1990.  NW  became  a  wholly 
owned  subsidiary  of  NS.  NS  (formerly  Southern 
Railway  Company)  is  a  wholly  owned  subsidiary  of 
Norfolk  Southern  Corporation,  a  noncarrier. 
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revocation  under  49  U.S.C  10505(d) 
must  be  R led. 

Provided  no  formal  expression  of 
intent  to  file  an  offer  of  financial 
assistance  (OFA)  has  been  received,  this 
exemption  will  be  effective  on 
December  14, 1994,  unless  stayed 
pending  reconsideration.  Petitions  to 
stay  that  do  not  involve  environmental 
issues,^  formal  expressions  of  intent  to 
file  an  OFA  under  49  CFR 
1 152.27(c)(2).'  and  trail  use/rail  banking 
statements  under  49  CFR  1152.29  must 
be  filed  by  November  24, 1994.* 
Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  December  5, 
1994.  with:  Office  of  the  Secretary,  Case 
Control  Branch.  Interstate  Commerce 
Commission,  Washington,  IXZ  20423. 

A  copy  of  any  petition  filed  with  the 
Commission  should  be  sent  to 
applicants'  representative:  James  R. 
Paschall,  Norfolk  Southern  Corporation, 
Three  Commercial  Place,  Norfolk,  VA 
23510-2191. 

If  the  notice  of  exemption  contains 
false  or  misleading  information,  the 
exemption  is  void  ab  initio. 

Applicants  have  filed  an 
envirorunental  report  which  addresses 
the  abandonment's  effects,  if  any,  on  the 
environmental  or  historic  resources.  The 
Section  of  Environmental  Analysis 
(SEA)  will  issue  an  environmental 
assessment  (EA)  by  November  18, 1994. 
Inlerssted  persons  may  obtain  a  copy  of 
the  EA  by  writing  to  SEA  (Room  3219. 
Interstate  Commerce  Commission, 
Washington.  DC  20423)  or  by  calling 
Elaine  Kaiser.  Chief  of  SEA.  at  (202) 
927-6248.  Comments  on  environmental 
and  historic  preservation  matters  must 
be  filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Decided:  November  3.  19<)4 


•A  Day  will  b»  iMu^  ruutin«ly  by  the 
Conunistion  tn  those  priicvvdings  whar*  an 
infornMd  daciiinn  on  •nvironmanUl  iuue* 
(wh«tth«r  raiiad  by  ■  party  or  bv  ih«  ConunlMion's 
Saction  of  Environmantal  Analysia  in  iu 
iwdayndent  invawigiition)  cannot  ba  mada  prior  lo 
iteaMKtlva  data  o(  I  ha  notica  of  examplion.  Sm 
Emmption  of  Uul-ofSetviat  Kail  Lines.  5  I.C.C2d 
177  ( 1M9).  Any  antity  aaaking  a  aUy  on 
Knvironinental  coocarn*  i*  •ncouragad  lo  Tila  its 
roquost  at  soon  as  poatibla  in  order  to  permit  tha 
Commission  lo  rvvirw  a.id  ac1  on  the  request  before 
ih*  allKlhr*  date  of  this  exemption. 

'SaalTwnipt  of  Rail  Abandonmfnt — iiffrn  of 
FirMMi  Astitt..  4  LC.C2d  164  (1987). 

*Tha  Coinniiasion  will  accept  laia-Qlad  trail  use 
Malrmenia  ■•  Ions  **  il  retains  juriMliciion  to  do  so. 


By  the  Commission.  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vomoa  A.  WilUanu, 
Secretary. 

(PR  Doc.  94-28020  Filed  11-10-94: 8:45  am) 
SNJJNOCOOf  TtMS-OI-P 


DEPARTMENT  OF  JUSTICE 

Notica  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Envifonmentai  Response, 
Compensation  and  Liability  Act, 
"CERCLA* 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Pretty  Products,  Inc.,  et 
al.  Civil  Action  No.  C2-91-074  (S.D. 
Ohio),  was  lodged  on  October  28, 1994 
with  the  United  States  District  Court  for 
the  Southern  District  of  Ohio.  The 
decree  resolves  claims  against  Pretty 
Products,  Inc.  and  the  Lancaster  Colony 
Corporation,  under  Sections  104(e)  and 
107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended 
( "CERCLA"),  42  U.S.C.  9604(e)  and 
9607,  in  connection  with  a  hazardous 
waste  site  known  as  the  Coshocton 
Landfill  site  (the  "Site")  located  in 
Coshocton  County,  Ohio.  The  proposed 
decree  requires  defendant.  Pretty 
Products,  to  pay  to  the  Hazardous 
Substanc»  Superfund,  as  reimbursement 
for  response  costs  previously  incurred 
by  the  United  States  in  connection  with 
the  Site,  the  sum  of  $1,750,000,  with 
interest  from  July  1, 1994.  In  addition. 
Defendants  will  pay  costs  incurred  by 
the  United  States  in  overseeing  remedial 
action  work  that  is  being  undertaken  by 
other  Potentially  Responsible  Parties 
(  "PRPs  ")  at  the  Site,  to  the  extent  that 
such  oversight  costs  are  not 
reimbursable  under  a  separate 
settlement  between  the  United  Slates 
and  those  other  PRPs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Pretty 
Products.  Inc..  et  al,  D.J.  reference  #90- 
11-2-214A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Southern  District 
of  Ohio,  Nationwide  Bank  Building.  280 
N.  High  Street.  Columbus.  Ohio  43215; 
the  Region  V  Office  of  the 


Environmental  Protection  Agency,  77 
West  Jackson  boulevard,  Chicago, 
Illinois;  and  at  the  Consent  Decree 
Library,  1120  G  Street  NW..  4th  floor, 
Washington,  DC  20004.  (202)  624-0892. 
A  copy  of  the  proposed  consent  decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library.  In 
requesting  a  copy,  please  enclose  a 
check  in  the  amount  of  $7.00  (25  cents 
(>er  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Bruce  S.  Gelber, 

Acting  Chief.  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[PR  Doc.  94-27956  Filed  11-10-94;  8:45  am) 

StLUNQ  coot  441»-01-M 


Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Cable  Television 
Lat>oratories,  Inc. 

Notice  is  hereby  given  that,  on  July 
12, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act").  Cable  Television 
Laboratories,  Inc.  ("CableLabs")  and 
Leghorn  Telepublishing  Corporation 
("LTC")  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  CableLabs,  Boulder,  CO;  and  LTC, 
Hyannis,  MA. 

The  area  of  planned  activity  is  to 
exchange  ideas  and  information  about 
technology  to  enable  parents  to  block 
viewing  by  their  children  of  violent  or 
otherwise  unacceptable  television 
programming. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  94-27951  Filed  11-10-94;  8:45  am] 
Bfl-UNO  COCC  4410-Ot-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^— Corporation  for  National 
Research  Initiatives — Cross  industry 
Working  Team  Project 

Notice  is  hereby  given  that,  on  August 
5, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
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Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Corporation  for 
National  Research  Initiatives  ("CNRI") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  the 
membership  of  the  Cross  Industry 
Working  Team  Project  ("XIWT").  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circuinstances.  Specifically, 
the  following  parties  have  become 
Primary  Members  of  XIWT:  Texas 
Instruments,  Inc.,  Dallas,  TX;  and  U.S. 
West  Commimications,  Seattle,  WA. 
American  Management  Systems, 
Fairfax,  VA;  and  Houston  Association, 
Inc.,  Arlington,  VA,  have  become 
Associate  Members  of  XIWT.  The 
following  parties  have  withdrawn  from 
XIWT  as  Associate  Members:  dsco 
Systems;  and  Satellite  Broadcasting 
Communications  Associates. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  CNRI  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 
On  September  28, 1993,  CNRI  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  17, 1993  (58  FR 
66022).  The  last  notification  was  filed 
with  the  Department  on  March  30, 1994. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  5, 1994  (59  FR  23233). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[PR  Doc.  94-27952  Filed  11-10-94;  8:45  am) 
8M.LIN0  CODE  4#10-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  aiul  Production 
Act  of  1993 — Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on  Jime  3, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  Financial 
Ser\'ices  Technology  Consortium,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 


damages  tmder  specified  circumstances. 
Specifically,  the  new  member  to  be 
added  to  the  Consortium  is  Chemical 
Bank,  New  York,  New  York. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortium,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21, 1993,  Financial 
Services  Technology  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  December  14, 1993, 
58  FR  65399. 
Constance  K.  Robinson, 
Director  ofOpermions,  Antitrust  Division. 
(FR  Doc.  94-27953  Filed  11-10-94;  8:45  am) 
BIUJNQ  CODE  4410-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— IBM.  3M  and  Lexmark 
International  Inc. 

Notice  is  hereby  given  that,  on  July 
25, 1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  IBM,  3M.  and 
Lexmark  International  Inc.  ("Lexmark") 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Acrt's  provisions  limiting 
the  recovery  of  the  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  IBM.  Armonk,  NY;  3M,  St.  Paul, 
MN;  and  Lexmark,  Lexington.  KY. 

IBM,  3M,  and  Lexmark  have  entered 
into  an  agreement  contemplating 
collaborative  research  in  furtherance  of 
a  Cooperative  Agreement  issued  by  the 
Department  of  Commerce,  National 
Institute  of  Standards  and  Technology 
(NIST)  Agreement  No.  70  NANB4H1521 
under  NIST's  Advanced  Technology 
Program  (ATP).  The  objectives  of  such 
collaborative  research  include  the 
development  of  a  low-cost,  fiber-optic 
data  bus  technology  for  initial 
application  in  interconnection  of  multi- 
processor clusters.  The  agreement  also 
contemplates  IBM,  3M,  and  Lexmark 
taking  advantage  of  each  others'  fiber- 
optic data  bus  technology  intended  to 


enhance  each  participants'  performance 
of  its  obligations  imder  the  program. 
Such  techiiic:al  data  is  expected  to 
include,  but  not  be  limited  to, 
applications  in  interconnection  of 
multi-processor  clusters,  advantages  of 
fiber-optic  over  coppenvire 
interconnections,  plastic  molding 
technology,  parallel  optical  fiber  array 
connector,  and  cable  and  module 
technology. 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  94-27954  Filed  11-10-94;  8:45  am] 

SajJNG  CODE  441»-01-M 


Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PowerOpen  Association, 
kic 

Notice  is  hereby  given  that,  on  July  1, 
1994,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C. 
§4301  et  seq.  ("the  Act"),  PowerOpen 
Association,  Inc.  ("PowerOpen"),  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circimistances. 
Specificrally,  the  identities  of  the  new 
members  of  PowerOpen  are:  Caldera 
Systems,  Strajbourg,  FRANCE;  Software 
AG,  Darmstadt,  GERMANY;  Ki 
Research,  Inc.,  Colimibia,  MD;  Acer 
Computer  International  Pte, 
SINGAPORE;  Parsytec  GmbH,  Aachen, 
GERMANY;  Axil  Workstations,  San 
Jose,  CA;  Power  Computing 
Corporation,  Milpitas,  CA;  SofTech, 
Inc.,  Wahham,  MA;  Neil  Fitzgerald, 
Lincoln,  MA;  PowerPC  News,  London, 
ENGLAND;  Opti,  Inc.,  Santa  Clara  CA; 
TELMAT  INFORMA-nQUE.  Soultz, 
FRANCE;  ROTEC,  Rastatt,  GERMANY; 
Meiko  Scientific  Corporation,  Concord, 
MA:  The  Physician's  Computer,  Essex 
Junction,  VT;  InfoSofl  International, 
Inc.,  Boston,  MA;  V.I.  Computer 
Corporation,  Encinitas,  CA;  Wild  Hare 
Computer  Systems,  Boulder.  CO; 
Finmeccanica,  S.p.A.,  Rome,  ITALY; 
Hitachi  Computer  Products,  Inc.,  Santa 
Clara,  CA. 

On  April  21, 1993,  PowerOpen  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  Act  on  June  22. 1993  (58  FR 
33954). 
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The  last  notificatioQ  was  Hied  with 
the  Department  on  April  5,  1994.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  18,  1994  (59  FR  25961). 
C— lance  K.  ■obii— . 
Dinctor  ofOperatioiu.  Antitrust  Division. 
|FR  Doc  94-27955  Filed  11-10-94:  8  45  am) 

MLUNQCOOC  44ia-*1-«l 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Lat)or  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Oepvtment  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevalUng  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  speciHed 
therein. 

The  determinatfons  in  these  decisions 
of  prevailing  rates  and  fringe  beneflts 
have  been  made  in  accordance  with  29 
CFR  Part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Fart  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containmg  prov  isions  fur  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  beneRts 
determined  in  these  decisions  shHll.  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
fodpraily  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
lt)calities  deeoibed  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 


volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  frt)m 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  ageiicy  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations.  200  Constitution 
Avenue,  N.W.,  Room  S-3014. 
Washington.  D.C.  20210. 

Modification  to  General  Wage 
Determinations  Decisions 

The  number  of  decisions  Hsted  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

I'o/unM  / 


NLilne 

ME940018  (Feb. 
New  York 

NY94000I  (Feb. 

NY940003  (Feb. 

NY940006(Feb. 

NY94O007  (Feb. 

NY940008  (Feb. 

NY940009  (Feb 

NY  940011  (Feb. 

NY940016  (Feb. 

NY94O021  (Feb. 


11.1994) 

11,1994] 
11.1994) 
11.1994) 
11.1994) 
11.1994) 
11.1994) 
11,1994) 
11.1904) 
11.  1994) 


1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994) 
1994 


NY940025  (Feb.  11, 
NY940031  (Feb.  11, 
N'Y940032  (Feb.  11. 
NY94O033  (Feb.  11. 
NY 940036  (Feb  11. 
NY940037  (Feb.  11, 
NY940038  (Feb.  11. 
NY940039  (Feb.  11. 
NY940040  (Feb.  11. 
NY940041  (Feb  11, 
NY940O42  (Feb.  11, 
NY940043  (Feb.  11, 
NY940045  (Feb.  11. 
NY940049  (Feb.  18. 
NY940051  (Feb  18. 
NY940060(Apr.  01. 

Volume  11 

District  of  Columbia 

DC940001  (Feb.  11. 1994) 

Mar>land 
M0940034  (Feb.  11.  1994) 
MD940036  (Feb.  11. 1994) 
MD94004S  (Feb.  11.  1994) 

Pennsylvania 

PA940OO2  (Feb.  11.  1994) 
PA940004  (Feb.  11.  1994) 
PA940005  (Feb.  11.  1994) 
PA940006  (Feb.  11. 1994) 
PA940007  (Feb.  11.  1994) 
PA940011  (Feb.  11.  1994) 
PA940026  (Feb.  11. 1994) 
PA940031(Feb  11.  1994) 
PA940060  (Feb.  11.  1994) 
PA940063  (Feb.  11,  1994) 
PA940064  (Feb  11.  1994) 

Virginia 

VA940025  (Feb.  11.  1994) 
VA940048  (Feb.  11.  1994) 
VA940052  (Feb.  11.  1994) 
VA940058  (Feb.  11.  1994) 
VA940104  (Feb.  11.  1994) 
VA940105  (Feb.  11.  1994) 

Volume  m 

Florida 

FL940001 

FL940009 

FL940014 

FL940017 
Kentucky 

KY  940007 

KY94002S 

KY940027 

KY940029 

KY940034 

KY940035 

KY940044 


(Feb.  11. 
(Feb.  11. 
(Feb.  11. 
(Feb  11. 

(Feb.  11, 
(Feb  11. 
(Feb  11. 
(Feb  11. 
(Feb.  11. 
(Feb.  11. 
(Feb.  11. 


1994) 
1994) 
1994) 
1994) 

1994) 
1994) 
1994) 
1994). 
1994) 
1994) 
1994) 


Volume  IV 

Illinois 

IL940018  (Feb.  11. 

IL9400S1  (Feb.  15. 
Indiana 

IN 940006  (Feb.  11. 

Volume  V 

Iowa 
L\940014(Feb  11, 

Volume  V7 

California 
CA940001  (Feb.  11, 
CA940002  (Feb  11, 

Nevada 
NV940001  (Feb.  11, 
N'V940005(Febll, 


1994) 
1994) 

1994) 


1994) 


1994) 
1994) 

1994) 
1994) 


NV940009  (Feb.  11,  1994) 
Utah 

UT940006  (Feb.  11. 1994) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county.  Subscriptions  may  be 
purchased  from: 

Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  D.C.  20402.  (202)  783- 
3238 

When  ordering  subscription(s),  be 
sure  to  specify  the  State(s)  of  interest, 
^ince  subscriptions  may  be  ordered  for 
any  or  all  of  the  six  separate  volumes, 
arranged  by  State.  Subscriptions  include 
an  annual  edition  (issued  in  January  or 
February)  which  included  all  current 
general  wage  determinations  for  the 
States  covered  by  each  volume. 
Throughout  the  remainder  of  the  year, 
regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  4th  day  of 
November  1994. 

Alan  L.  Moss. 

Director.  Division  of  Wage  Determination. 
(FR  Doc.  94-27762  Filed  11-10-94;  8;45  am] 
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Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-9742,  et  al.] 

Proposed  Exemptions;  Allied  Old 
English,  Inc.  Employees'  Profit  Sharing 
Plan  (the  Plan)  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  Proposed  Exemptions. 

StIMMARY:  This  doaunent  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  horn  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 


a  hearing  on  the  pending  exemptions, 
imless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations. 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration.  U.S.  Department  of 
Labor.  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 

SUPPLEMENTARY  INFORMATION:  The 

proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31. 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 


The  appUcations  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Allied  Old  English,  Inc.  Emplovees' 
Profit  Sharing  Plan  (the  Plan)  " 

Located  in  Port  Reading,  New  Jersey 
jAppIication  No.  D-9742) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a]  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836,  32847,  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406rb)(l) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  proposed  loan  (the 
Loan)  of  $600,000  by  the  Plan  to  the 
Harold  Ross  Trust  (the  Ross  Trust),  a 
party  in  interest  with  respect  to  the 
Plan. 

This  proposed  exemption  is 
conditioned  upon  the  following 
requirements:  (a)  The  terms  of  the  Loan 
are  at  least  as  favorable  to  the  Plan  es 
those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  Loan  will  not  exceed  twenty-five 
percent  of  the  assets  of  the  Plan  at  any 
time  during  the  duration  of  the  Lxian:  (c) 
the  Loan  is  secured  by  a  first  deed  of 
trust  on  certain  real  property  (the 
Property)  which  has  been  appraised  by 
an  independent,  qualified  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  150  percent  of  the 
amount  of  the  Loan;  (d)  the  fair  market 
value  of  the  Property  remains  at  least 
equal  to  150  percent  of  the  outstanding 
balance  of  the  Loan  throughout  the 
duration  of  the  Loan;  (e)  the 
independent,  qualified  fiduciary 
determines  on  behalf  of  the  Plan  that  the 
L.oan  is  in  the  best  interests  of  the  Plan 
and  protective  of  the  Plan's  participants 
and  beneficiaries;  and  (f)  the 
independent,  qualified  fiduciary 
monitors  compliance  with  the  terms  of 
the  Loan  and  conditions  of  the 
exemption  throughout  the  duration  of 
the  transaction,  taking  any  action 
necessary  to  safeguard  the  Plan's 
interest,  including  foreclosure  (m  the 
Property  in  the  event  of  default. 
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Summary  of  Facts  and  Representations 

1.  Allied  Old  English  (Allied),  the 
Plan  sponsor,  is  a  New  Jersey 
corporation  with  its  principal  place  of 
business  located  in  Port  Reading,  New 
jersey.  Allied  engages  in  the  business  of 
food  manufacturing  and  distributing. 

TIm  Plan  is  a  proHt  sharing  plan  with 
anMt  toUling  $2,489,603  as  of 
December  31. 1993.  Thirty  individuab 
participate  in  the  Plan.  The  Plan 
trustees.  Frederick  Ross.  Harold  Rosa 
and  Richard  Owens  (the  Trustees), 
possess  the  sole  investment  discretion 
with  regard  to  the  Plan's  assets. 
Fre<ierick  Ross  and  Harold  Ross  both 
serve  as  directors  as  well  as  President 
and  Treasurer,  respectively,  of  Allied. 

2.  On  May  9.  1980.  Harold  Ross  and 
Lucille  Ross  (the  Grantors)  established 
the  Ross  Trust,  which  is  an  irrevocable 
investment  trust.  As  of  October  5.  1994. 
the  Ross  Trust  had  $1,925,000  in  total 
assets,  with  the  Ross  Trust's  only  asset 
being  the  Property.  Frederick  Ross  is  the 
trustee  of  the  Ross  Trust.  The  Grantors, 
thu  Grantors'  son.  Frederick  Ross,  and 
the  trustee  of  the  Ross  Trust  on  behalf 
of  the  Grantors'  daughter.  Elyse  Ames, 
hold  the  beneficial  interests  of  the  Ross 
Trust.  The  Tnistees  represent  that 
lH>(:ause  at  least  Hfty  percent  of  the 
bonnficial  interests  of  the  Ross  Trust  are 
held  by  two  of  the  Plan's  trustees,  the 
Ross  Trust  appears  to  be  a  party  in 
intcfst  with  respect  to  the  Plan  under 
section  3(14)(G)  of  the  Act. 

3.  The  Trustees  request  an 
administrative  exemption  ft^om  the 
Department  to  permit  the  Loan  to  the 
Ross  Trust  under  the  terms  and 
conditions  described  herein.  The  Ross 
Trust  proposes  to  use  the  Loan  proceeds 
towards  retiring  an  outstanding  first 
mortgage  on  the  Property  in  the  amount 
of  $760,572  which  becomes  due  and 
payable  on  January  1,  1995. 

4.  The  Loan  will  be  in  a  principal 
amount  of  $600,000.  The  applicant 
states  that  at  no  time  will  the  amount  of 
the  Loan  represent  more  than  twenty- 
Tive  percent  of  the  Plan's  total  assets. 
The  Loan  will  be  secured  by  a  first  deed 
of  trust  on  the  Property,  which  consists 
of  a  60.000  square  foot,  one-story 
manufacturing  warehouse  distribution 
facility  situated  on  4.25  acres  located  at 
100  Markley  Street.  Port  Reading.  New 
Jersey.  As  of  June  15. 1994.  Allied 
leased  the  Property  pursuant  to  a  lease 
scheduled  to  expire  on  October  31. 
2007.  Allied  has  the  option  to  renew 
such  lease  for  five  additional  five-year 
perio<is  with  a  maximum  term  ending 
on  Oi;tober  31.  2032.  The  deed  of  trust 
will  be  duly  recorded  in  Middlesex 
County  to  reflect  the  Plan's  security 
interest  in  the  Property  In  addition,  the 


Rosa  Trust  will  insure  the  Property 
against  casualty  loss  and  designate  the 
Plan  as  the  loss  payee  of  such  insurance. 

5.  The  Loan  will  have  a  ten-year  term 
and  will  be  evidenced  by  a  promissory 
note  (the  Note).  The  Note  will  require 
the  Ross  Trust  to  make  monthly 
payments  of  principal  and  interest 
which  will  be  fully  amortized  over  the 
ten-jTMr  tenn.  The  interest  rate  on  the 
Loan  will  be  the  greater  of:  (a)  The 
prime  rate  of  CoreStates  Bank,  N.A. 
(CoreStates)  of  Philadelphia. 
Pennsylvania,  an  unrelated  entity,  plus 
three  quarters  of  a  percentage  point:  or 
(b)  9.65  percent.  The  Plan  will  not  be 
required  to  pay  any  commissions,  fees 
or  other  expenses  in  connection  with 
the  Loan. 

As  a  condition  of  the  proposed 
exemption,  the  terms  and  conditions  of 
the  Loan  must  be  at  least  as  favorable  to 
the  Plan  as  those  which  the  Plan  could 
obtain  in  dealing  at  arm's  length  with  an 
unrelated  party.  In  this  regard, 
CoreStates  states  in  a  letter  dated  July 
12,  1994  that  CoreStates  would  make  a 
secured  loan  of  $600,000  to  the  Ross 
Trust  with  interest  accruing  at  either:  (1) 
A  daily  floating  rate  equal  to  its  prime 
rate  plus  three  quarters  of  a  percentage 
point:  or  (2)  a  fixed  rate  equal  to  9.65 
percent.  In  addition.  CoreStates  states 
that  it  would  charge  the  Ross  Trust  a 
facility  fee  equal  to  one  percent  of  the 
principal  amount  of  such  loan  or  $6000. 
Accordingly,  the  applicants  represent 
that  the  Ross  Trxist  will  pay  a  facility  fee 
of  $6000  to  the  Plan  at  the  inception  of 
the  Loan. 

6.  Dale  R.  Kilpathck,  MAI  and  Robert 
Appaluccio  (the  Appraisers)  of  National 
Valuation  Services,  Inc.  (National 
Valuation),  a  valuation  firm  located  in 
Florham  Park.  New  Jersey,  appraised  the 
Property.  Mr.  Kilpathck  is  the  Vice 
President  of  National  Valuation  and  Mr. 
Appaluccio  has  been  actively  engaged 
in  appraising  real  estate  since  1986.  The 
Appraisers  represent  that  both  they  and 
National  Valuation  are  independent  of. 
and  unrelated  to,  both  the  Ross  Trust 
and  Allied. 

The  Appraisers  placed  the  fair  maHcet 
value  of  the  Property  at  $1,925,000  as  of 
June  2.  1994.  The  Appraisers  utilized 
the  sales  comparison  and  income 
approaches  of  valuation  by  using  recent 
sales  and  current  leases  from 
comparable  properties  in  the 
Woodbridge  area.  Primary  emphasis  was 
given  to  the  sale  comparison  approach. 

Mr.  Appaluccio.  in  a  letter  dated 
October  14. 1994,  stated  that  the  fact 
that  the  Property  is  subject  to  a  long 
term  lease  does  not  warrant  a  discount 
on  the  Property's  fair  market  value 
because  several  types  of  investors  would 
be  willing  to  purchase  the  Property  at  its 


full  fair  market  value.  By  letter  dated 
October  21, 1994,  Mr.  Kilpatrick 
concurred  with  Mr.  Appaluccio's 
position  regarding  such  discount. 

7.  Milgrom,  Galuskin.  Rosner  & 
Company  (MGR&C),  an  accounting  firm 
located  in  Edison,  New  Jersey,  will 
serve  as  the  independent,  qualified 
Gduciary  for  the  Plan  with  respect  to  the 
Loan.  Paul  D.  Milgrom  of  MGR&C 
represents  that  MGR&C  has  extensive 
experience  in  business  and  loan 
transactions.  Mr.  Milgrom  represents 
that  both  he  and  MGR&C  are 
independent  of,  and  unrelated  to.  both 
the  Ross  Trust  and  Allied.  Mr.  Milgrom 
states  that  MGR&C  understands  and 
acknowledges  their  duties, 
responsibilities,  and  liabilities  in  acting 
as  a  fiduciary  with  respect  to  the  Plan 
based  upon  consultation  with  counsel 
experienced  with  the  fiduciary 
responsibility  provisions  of  the  Act. 

Mr.  Milgrom  represents  that  MGR&C 
has  reviewed  the  terms  of  the  Loan  and 
all  of  the  documents  and  relevant 
information  in  connection  with  the 
Loan,  including  the  appraisal.  Mr. 
Milgrom  states  that  the  terms  of  the 
Loan  compare  favorably  with  the  terms 
of  similar  transactions  between 
unrelated  parties  and  would  be  an  arm's 
length  transaction  as  evidenced  by  the 
terms  offered  by  CoreStates  (see  Item  #5 
above).  Mr.  Milgrom  represents  that 
MGR&C  believes  that  the  Loan  is  in  the 
best  interests  of  the  Plan  and  its 
participants  and  beneHciarfes  as  an 
investment  for  the  Plan's  portfolio.  Mr. 
Milgrom  states  that  MGR&C  believes 
that  the  Loan  would  be  an  appropriate 
and  desirable  investment  for  the  Plan, 
based  on  the  Loan's  rate  of  return,  the 
collateral  securing  the  Loan,  the 
character  and  diversification  of  the 
Plan's  other  assets  and  the  projected 
liquidity  needs  of  the  Plan. 

MGR&C  has  reviewed  the  financial 
condition  of  the  Ross  Trust  in  order  to 
establish  its  ability  to  repay  the  Loan.  In 
this  regard.  MGR&C  has  reviewed  the 
Ross  Trust's  financial  statements  as  well 
as  Allied's  financial  statement.^.  MGR&C 
concludes  that  the  Ross  Trust  is  credit 
worthy  and.  based  upon  its  available 
monthly  cash  flow,  the  Ross  Trust  is 
financially  capable  of  making  the 
monthly  Loan  pa)rments  without  such 
payments  having  an  adverse  impact  on 
its  cash  flowr. 

Mr.  Milgrom  represents  that  MGR&C 
will  monitor  the  Loan  throughout  its 
entire  duration  and  will  take  any 
appropriate  action  necessary  to  protect 
the  interests  of  the  Plan  and  its 
participants  and  beneficiaries,  including 
a  foreclosure  on  the  Property  in  the 
event  of  default.  MGR&C  will  monitor 
the  Property  to  ensure  that  the  Loan 


remains  secured  by  collateral  worth  at 
least  150  percent  of  the  Loan  at  all 
times.  Finally,  MGR&C  will  monitor  the 
conditions  of  the  exemption  and  will 
ensure  that  such  conditions  are  met. 

8.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
vdll  satisfy  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because:  (a)  The  terms  of  the  Loan 
will  be  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's  length 
transaction  with  an  unrelated  party;  (b) 
the  Loan  will  not  exceed  twenty-five 
percent  of  the  assets  of  the  Plan  at  any 
time  during  the  duration  of  the  Loan;  (c) 
the  Loan  will  be  seciired  by  a  first  deed 
of  trust  on  certain  real  property  (the 
Property)  which  has  been  appraised  bj/» 
an  independent,  qualified  appraiser  to 
ensure  that  the  fair  market  value  of  the 
Property  is  at  least  150  percent  of  the 
amount  of  the  Loan;  (d)  the  fair  market 
value  of  the  Property  will  remain  at 
least  equal  to  150  percent  of  the 
outstanding  balance  of  the  Loan 
throughout  the  duration  of  the  Loan;  (e) 
MGR&C,  as  the  Plan's  independent, 
qualified  fiduciary,  determined  on 
behalf  of  the  Flan  that  the  Loan  is  in  the 
best  interest  of  the  Plan  and  protective 
of  the  Plan's  participants  and 
beneficiaries;  and  (0  MGR&C  will 
monitor  compliance  with  the  terms  of 
the  Loan  and  the  conditions  of  the 
exemption  throughout  the  duration  of 
the  transaction,  taking  any  action 
necessary  to  safeguard  the  Flan's 
interest,  including  foreclosure  on  the 
Property  in  the  event  of  default. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Parr  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-fi«e  number. 

Westinghouse  Pension  Plan  (The  Plan) 

Located  in  Pittsburgh.  Pennsylvania 
[Appli..i.tion  No.  D-95191 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  2570,  Subpart  B  (55  FR 
32836.  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a)(1)(A)  through  (D), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
contribution  of  certain  securities  (the 
Securities)  to  the  Plan  on  September  14. 
1993  and  October  29, 1993  by 
Westinghouse  Electric  Corporation 
(\VEC).  the  Plan's  sponsor  and  as  such 


a  party  in  interest  with  respect  to  the 
Plan,  provided  the  following  conditions 
are  met: 

(a)  The  Securities  were  valued  at  an 
amount  which  was  no  greater  than  their 
"fair  market  value  at  the  time  of 
contribution,  as  established  by  an 
independent,  qualified  appraiser; 

(b)  The  terms  and  conaitions  of  the 
contributions  were  at  least  as  favorable 
to  the  Plan  as  terms  and  conditions 
which  the  Plan  could  have  obtained  in 
a  purchase  of  similar  securities  from  an 
unrelated  party; 

(c)  The  Plan  did  not  pay  any 
commissions  or  other  expenses  with 
respect  to  the  contributions; 

(d)  The  fair  market  value  of  the 
Securities  represents  at  all  times  an 
amount  of  the  Plan's  total  assets  which 
is  consistent  with  the  Plan's  investment 
guidelines  and  objectives; 

(e)  Mellon  Bank  N.A.  (Mellon),  as  an 
independent,  qualified  fiduciary  for  the 
Plan,  determined  that  each  contribution 
of  the  Securities  to  the  Plan  was  in  the 
best  interests  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries  at 
the  time  of  the  transactions; 

(f)  Mellon  monitored  each 
contribution  made  to  the  Plan  and  took 
all  appropriate  actions  necessary  to 
protect  the  interests  of  the  Plan  and  its 
participants  and  beneficiaries: 

(g)  Mellon  monitors  the  performance 
of  the  Securities  as  an  investment  for 
the  Plan  and  takes  whatever  action  is 
necessary  to  protect  the  interests  of  the 
Plan  and  its  participants  and 
beneficiaries; 

(h)  On  the  third  anniversary  of  the 
date  of  the  first  contribution  made  to  the 
Plan  (i.e.  September  14, 1996),  \VEC 
shall  contribute  to  the  Plan  the 
difference  between  the  sum  of: 

(1)  The  sales  proceeds  received  by  the 
Plan  on  the  disposition  of  any  of  the 
Securities,  plus 

(2)  The  current  fair  market  value  of 
the  Securities  remaining  in  the  Plan, 
plus 

(3)  Interest  accrued  and  interest  and 
dividends  received  on  the  Securities, 
and  the  aggregate  value  of  the  Securities 
on  the  date  that  they  were  originally 
contributed  to  the  Plan  (i.e. 
$188,882,694).  plus  any  adjustments  to 
such  aggregate  value  requested  by 
Mellon  to  reflect  changes  in  the 
Consumer  Price  Index  (CPI)  during  the 
period  that  the  Securities  were  held  by 
the  Plan,  upon  demand  by  Mellon  as  the 
Plan's  independent  fiduciary  under  the 
terms  of  a  "makewhole  agreement"  with 
the  Plan  (the  Makewhole  Agreement). 
Mellon  shall  have  sole  authority  to 
determine  the  current  fair  market  value 
of  the  Securities  remaining  in  the  Plan 
under  the  Makewhole  Agreement 


through  either  appointment  of  one  or 
more  independent  appraisers  or  by  its 
own  appraisal  of  the  Securities  at  the 
time  of  the  transaction; 

(i)  No  later  than  December  31, 1994. 
WEC  makes  a  cash  contribution  to  the 
Plan  in  the  amount  of  $25  miUion  to 
support  any  amounts  that  may  become 
due  under  the  Makewhole  Agreement, 
provided  that  this  cash  contribution  is 
held  as  a  separate  credit  balance  in  the 
Plan's  funding  standard  account  until 
September  14, 1996  (the  termination 
date  of  the  Makewhole  Agreement)  and 
is  not  used  to  offset  any  other  funding 
obligation  owed  by  WEC  to  the  Plan 
until  such  date.  Mellon,  as  the  Plan's 
independent  fiduciary,  shall  be 
responsible  for  investing  the  $25  million 
and  ensuring  that  the  Plan  receives  all 
interest  and  other  income  earned  on  the 
$25  million;  and 

(j)  Mellon  monitors  the  compliance  by 
all  parties  with  the  terms  and  conditions 
of  the  exemption. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  for  each  contribution  as 
of  September  14  and  October  29. 1993. 
respectively. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
which  had  135,969  participants  and 
total  assets  of  approximately  $3.7 
billion,  as  of  December  31, 1992.  The 
Plan  is  maintained  by  WEC,  a 
diversified,  global  technology-based 
corporation  with  its  headquarters  in 
Pittsburgh,  Permsylvania.  The  trustee  of 
the  Plan  is  Mellon.  As  of  September  1 5, 
1993,  the  Plan  was  funded  above  the 
required  minimum  funding  level  and 
WEC  had  no  minimum  funding 
obligation. 

2.  The  named  fiduciary  of  the  Plan  is 
the  UIEC  Pension  Plan  Administration 
Committee  (the  Committee).  The 
Committee  has  the  general  authority  to 
control  and  manage  the  operation  and 
administration  of  the  Plan,  including 
the  authority  to  appoint,  direct,  and 
monitor  the  trustee  and  investment 
managers.  The  Committee  also  has  the 
authority  to  employ  attorneys, 
consultants  and  other  advisers  in 
furtherance  of  its  duties. 

The  Committee  retained  The  Frank 
Russell  Company  (Russell)  in  1990  as  a 
consultant  to  review  the  Plan's  asset 
allocation  guidelines.  The  purpose  of 
these  guidelines  is  to  establish 
percentage  goals  for  the  allocation  of 
Plan  assets  among  various  categories  of 
investments  to  enable  the  Plan  to  meet 
targeted  returns,  achieve  divefsification. 
and  satisfy  proiected  liquidity  needs. 

Pursuant  to  tnis  review,  Russell 
concluded  that  a  target  of  approximately 
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5.2  percent  of  total  Plan  assets  would  be 
an  apDCopciate  asset  allocation  goal  for 
soK:alled  "alternative  investments"  that 
would  be  consistent  with  the  Plan's 
investment  needs  and  objectives. 
Alternative  Investments  generally  are 
lelatively  illiquid  investments  in  an 
asset  class  other  tiian  traditional  classes 
of  cash,  stock,  fixed  Income  securities 
and  real  estate.  Alternative  investments 
typically  include  venture  capital, 
bu]rout  funds,  distressed  companies, 
le  Rnancing.  oil  and  gas 
timbwland  or  farmland,  and 
llcally  targeted  investments 


addrasdng  cartain  social  poUcies. 
Russell  states  that  allocation  of  a  small 
portion  of  assets  to  alternative 
investments  is  common  among  largo 
corporate  pension  plans,  such  as  the 
Plan. 

3.  As  the  result  of  a  corporate 
reorganization  in  1992,  WEC  held  the 
investments  of  its  former  subsidiary. 
Westln^ouse  Credit  Corporation 
(WCC).  Tbsee  asseU  included  a  portfolio 
of  corporate  securities  which  contained 
numerous  alternative  investments  of  the 
type  described  above.  These  assets  had 

a  value  of  approximately  $1  billion. 
WEC  had  determined  to  liquidate  all 
assets  of  WCC  pursuant  to  the  corporate 
restructuring.  However,  upon  internal 
review  of  these  assets,  WEC  concluded 
that  some  of  the  assets  wereliigh  quality 
alternative  investments  possessing  a 
significant  potential  for  strong 
investment  returns.  In  view  of  the  fact 
that  the  Plan  had  an  unsatisfied  asset 
allocation  target  for  such  alternative 
investments.  WEC  began  considering 
the  possibility  of  contributing  some  of 
these  assets  to  the  Plan 

4.  The  process  leading  to  the  subject 
contribution  of  the  Securities  involved  a 
numlwr  of  steps.  First.  Westinghouse 
Pension  Investment  Corporation  (WPIC). 
a  wholly-owned  subsidiary  of  WEC  that 
managed  the  Plan's  existing  alternative 
investment  poitfoUo.  examined  the 
entire  $1  billion  portfolio  of  available 
securities  and  identified  $300  million  in 
securities  that  were  suitable  for 
contribution  to  the  Plan.  Second,  once 
WPIC  had  completed  its  initial  review, 
the  Plan  retained  Mellon  to  act  as  its 
independent  fiduciary  to  examine  the 
remaining  securities  for  purposes  of  the 
proposed  contribution  of  some  of  these 
seciirities  to  the  Plan.  Mellon  was 
vested  with  full  authority  to  act  on 
behalf  of  the  Plan  and  to  determ  i  ne 
whether  accepting  the  contribution  of 
any  of  the  securities  IdentiBed  by  WPIC 
would  be  in  the  best  interests  of  the 
Plan  and  its  participants  and 
beneficiaries.  As  a  result.  Mellon  had 
the  authority  either  to  refuse  to  accept 
any  contribution,  to  accept  the  entire 


contribution  identified  by  WPIC.  or  to 
further  chooee  among  the  Si  billion 
portfolio  of  ofliared  securities. 

Mellon  reviewed  the  $300  million  of 
securities  identified  by  WPIC  and 
concluded  that  the  contribution  of  four 
specific  securities  (i.e.  the  Securities) 
valued  at  approximately  $188  million 
would  be  in  the  best  interests  of  the 
Plan. 

5.  The  Securities,  all  of  which  were 
issued  by  entities  unrelated  to  WEC  and 
its  affiliates  as  well  as  Mellon,  represent 
equity  and  debt  interests  that  are  within 
the  asset  category  of  alternative 
investments  because  the  Securities  are 
fairly  illiquid  and  high  risk  investments. 
KPMG  Peat  Marwick  (Peat  Marwick)  of 
Chicago.  Illinois,  and  Stem  Brothers  & 
Comfiany  (Stem  Brothers)  of  Kansas 
City,  Missouri,  were  engaged  as 
qualified,  independent  appraisers  to 
value  the  Securities  for  purposes  of  the 
contribution. 

The  Secxirities  are  described  as 
follows:  (i)  35.1%  of  the  outstanding 
shares  of  common  stock  of  TfTpps 
Appliance  City  Inc.  (the  Topps 
Securities),  appraised  by  Peat  Marwick 
as  having  a  fair  market  value  of 
approximately  $32,804,694;  (ii)  a  senior 
revolving  loan,  subordinated  notes,  and 
100%  of  the  class  A  cumulative 
preferred  stock  of  Tele-Media  Company 
of  Western  Connecticut  (the  Tele-Media 
Securities),  appraised  by  Peat  Marwick 
as  having  a  fair  market  value  of 
approximately  $62,000,000;  (iii)  12%  of 
the  outstanding  shares  of  class  B 
common  stock  of  Federated  Investors 
(the  Federated  Seciirities),  appraised  by 
Stem  Brothers  as  having  a  fair  market 
value  of  approximately  $20.100.000: ' 
and  (iv)  2%  of  the  senior  debt,  37.4% 
of  the  subordinated  debt.  37.9%  of  the 
preferred  stock  and  31.6%  of  the 
common  stork  of  First  Britannia 
Mezzanine  N.V.  (the  First  Britannia 
Securities),  appraised  by  Peat  Marwick 
as  having  a  fair  market  value  of 
approximately  $73,978,000. 

The  total  fair  market  value  of  the 
Securities  established  by  Peat  Marwick 
and  Stem  Brothers  (together,  the 
Appraisers)  was  approximately 
$188,882,694.  The  Appraisers'  reports 
state  that  certain  discount  rates  were 
used  to  value  each  of  the  Securities  to 
reflect  their  lack  of  marketability  and 
the  rate  of  return  which  investors  would 


'Th«  applicant  «tates  that  Mellon  attired  to  havn 
(ha  Sacuriliaa  viilued  by  Paai  Marwick  becauta  of 
Iti  npartiM  in  tta*  fiald  of  valuing  allemativa 
invaaunant  Mcuritiaa.  Hot*«var.  Peat  Marwici 
itonrminad  that  m  •  rMult  of  •  pi»«U»ting 
ralalionahip  witli  Pwfawnd  InvMlon.  it  would  be 
unabW  to  airaliiaia  ilw  PmIhMmI  Sacuritiaa. 
Theraiora.  M  PMI  Marwick'a  rimTilInn  with  tha 
approval  of  Mellon.  Starn  BrotlMn  wa«  choaan  to 
valua  thcM  Securities. 


require  to  compensate  for  the  risks 
involved. 

The  Topps  Securities,  the  Tele-Media 
Securities,  and  the  Federated  Securities 
were  contributed  by  WEC  to  the  Plan  on 
September  14. 1993.  The  First  Britannia 
Securities  were  contributed  by  WEC  to 
the  Plan  on  October  29.  1993  (for 
reasons  discussed  in  Item  6  below).  The 
Securities  represented  approximately 
5.1%  of  the  Plan's  total  assets  as  of  the 
date  of  the  last  contribution. 
6.  Mellon  represents  that  it 
thoroughly  reviewed,  prior  to  the 
subject  contributions,  both  the 
Appraisers'  reports  and  the  Securities 
themselves  in  order  to  determine 
whether  and  at  what  amount  to  accept 
the  Seciuities  on  behalf  of  the  Plan. 
Mellon  had  access  to  all  information 
relating  to  the  Securities  in  the 
possession  of  WEC.  WCC  and  WPIC. 
including  legal  documentation  of  the 
Securities,  various  financial  statements, 
and  annual  reports  on  the  issuers  of  the 
Securities.  Mellon  reviewed  and 
approved  the  valuation  methodologies 
contained  in  the  Appraisers'  reports, 
which  utilized  both  indefiendent, 
market-based  data  as  well  as 
information  provided  by  the  issuers  of 
the  Securities.  Mellon  concluded  that 
the  Appraisers  used  accepted  valuation 
methods  and  relied  on  information  that 
was  reliable  and  consistent  with  the 
information  developed  by  Mellon 
during  its  review  of  the  contribution  of 
the  Securities. 

With  respect  to  the  Topps  Secvirities. 
the  investment  consists  of  2.523,438 
shares  of  common  stock  of  Topps 
Appliance  City  Inc.  (Topps).  a  NASDAQ 
listed  retailer  of  home  appliances  and 
consumer  electronics  in  the  New  York 
City  area.  Mellon  states  that  the  shares, 
although  pubUcly  traded,  are 
unregistered  and  subject  to  certein  sale 
restrictions  under  Rule  144  of  the 
Securities  and  Exchange  Commission 
(SEC).  Thus.  Mellon  notes  that  ti^e 
Topps  Securities  can  be  disposed  of 
only  in  a  private  placement  or  in  the 
public  market  over  a  period  of 
approximately  8-10  years  under  the 
timing  and  volume  restrictions  of  SEC 
Rule  144.  However,  Mellon  states  that 
the  valuation  of  the  Topps  Securities  by 
Peat  Marwick  analyzed  the  price 
volatility  and  trading  volume  of  the 
common  stock  of  Topps  as  well  as  the 
discounts  at  which  private  placements 
of  such  stock  occur  in  the  market.  Peat 
Marwick 's  valuation  of  the  Topps 
Securities  reflected  a  20%  discount  off 
the  traded  share  price  of  $16.25  as  of 
September  13, 1993.  to  account  for  the 
lack  of  liquidity.  Mellon  believed  that 
this  discount  and  the  potential  for 
significant  returns  over  a  long  term 


made  the  Topps  Securities  an 
appropriate  alternative  investment  for 
the  Plan. 

With  respect  to  the  Tele-Media 
Securities,  the  investment  consists  of  a 
senior  revolving  loan,  subordinated  debt 
and  100%  of  the  cumulative  preferred 
stock  of  Tele-Media  Company  of 
Western  Coimecticut  (Tele-Media),  a 
cable  television  and  video  production 
studio  operator  in  Naugatuck  Valley, 
Connecticut.  Tele-Media  is  a  privately- 
held  company.  WEC  was  the  sole  lender 
under  the  senior  revolving  loan,  sole 
holder  of  Tele-Media's  subordinated 
debt,  and  sole  owner  of  the  Tele-Media 
preferred  stock  prior  to  the  subject 
contribution  to  the  Plan.  Peat  Marwick's 
valuation  of  the  Tele-Media  Securities 
utilized  in  part  a  discounted  cash  flow 
analysis  of  the  company.  The 
discounted  cash  flow  method  attempts 
to  measure  what  a  buyer  is  willing  to 
pay  ciurently  for  the  future  cash 
generating  potential  of  an  entity.  The 
estimate  of  the  present  value  of  future 
cash  flows  of  Tele-Media,  using  an 
average  of  management's  best  and  worst 
case  scenarios  for  a  five-year  earnings 
forecast  and  a  discoimt  rate  of  14.5%. 
suggested  a  value  for  Tele-Media's  total 
capital  of  approximately  $70  million. 
However,  Peat  Marwick's  valuation  also 
utilized  a  market  approach  analysis 
involving  trades  of  similar  securities  by 
companies  within  the  industry.  This 
approach  was  given  more  weight 
because  of  uncertainty  regarding  the 
potential  impact  of  new  cable 
regulations  on  Tele-Media's  future  cash 
flow.  Under  this  approach,  the  fair 
market  value  of  senior  and  subordinated 
debt  was  determined  by  computing  the 
present  value  of  the  expected  principal 
and  interest  payments  at  rates  which 
reflected  current  market  rates  for  similar 
debt  instruments.  Peat  Marwick 
concluded  that  the  value  of  the  Tele- 
Media  Securities  under  the  market 
approach  was  $62  million.^  Mellon 
states  that  Peat  Marwick's  veduation  of 
the  Tele-Media  Securities  appropriately 
reflected  the  risk  of  holding  such  a 
position  in  a  private  com{>any.  Mellon 
believed  that  the  potential  for 
significant  returns  over  the  long  term 


» In  thi«  regard,  a  current  market  rate  of  9%  per 
annum  was  assumed  for  Tele-Media's  S51  million 
senior  debt  outstanding  and  a  current  market  rate 
of  20%  per  annum  «vas  assumed  for  Tele-Media's 
SI  2  million  subordinated  debt  outstanding  as  of 
June  30, 1993.  Thus,  the  estimated  present  value  of 
the  senior  and  subordinated  debt  totalled 
approximately  SS9  million  as  of  such  date.  Peat 
Marwicli  states  that,  based  on  a  total  invested 
capital  value  for  Tele-Media  of  S62  million,  $3 
million  was  allocated  to  Tele-Media's  preferred 
stock.  Peat  Marwick  made  no  further  adjustments 
to  its  valuation  of  the  Tele-Media  Securities  at  the 
time  of  tlie  contribution  (i.e.  September  14. 1993). 


made  the  Tele-Media  Seciuities  an 
appropriate  alternative  investment  for 
the  Plan. 

The  applicant  states  that  on  June  16. 
1994,  the  Tele-Media  Securities  were 
sold  by  the  Plan  to  Tele-Media  for 
$66,050,000.  Thus,  based  on  Peat 
Marwick's  determination  that  the  Tele- 
Media  Securities  had  a  fair  market  value 
of  $62  million  as  of  September  14. 1993, 
the  applicant  represents  that  the  Plan 
has  realized  a  net  gain  of  $4,050,000  as 
a  result  of  the  contribution  and  sale  of 
these  securities. 

With  respect  to  the  Federated 
Securities,  the  investment  consists  of 
1.200.000  shares  of  class  B  common 
stock  of  Federated  Investors  (Federated), 
a  nationwide  mutual  fund  sponsor  and 
service-provider  based  in  Pittsburgh. 
Pennsylvania.  The  Federated  Securities 
represent  a  minority  interest  (i.e. 
approximately  12%')  in  a  privately-held 
company.  Stem  Brothers'  valuation  of 
the  Federated  Securities  utilized  a 
capitalization  of  earnings  approach, 
which  considered  the  market  value  of 
Federated's  invested  capital  as  a 
multiple  of  projected  earnings,  and  a 
discoimted  cash  flow  approach.  Stem 
Brothers  used  these  approaches  to  arrive 
at  a  $20.87  per  share  value,  on  a 
publicly  traded  equivalent  basis,  for  the 
Federated  Securities.  In  addition,  Stem 
Brothers  applied  a  20%  discount  to  this 
amount  to  accotmt  for  the  lack  of 
marketability  of  the  Federated 
Securities.  Mellon  believed  that  this 
discount  and  the  potential  for 
significant  retums  over  the  long  term 
made  the  Federated  Securities  an 
appropriate  alternative  investment  for 
the  Plan.  With  respect  to  the  First 
Britannia  Securities,  the  investment 
consists  of  2%  of  the  outstanding  senior 
debt,  37.39%  of  the  subordinated  debt. 
37.96%  of  the  preferred  stock  (i.e. 
873.140  shares)  and  31.61%  of  the 
common  stock  (i.e.  4,425.322  shares)  of 
First  Britannia  Mezzanine  N.V.  (First 
Britannia),  an  investment  fimd  based  in 
London,  England,  whose  purpose  is  to 
invest  in  hi^  jield,  subordinated  debt 
with  associated  equity  securities 
Tocusing  primarily  on  companies  in  the 
United  Kingdom.  First  Britannia's 
portfoho  consisted  of  investments  in  16 
diversified  operating  companies  at  the 
time  of  Peat  Marwick's  valuation.  Peat 
Marwick  selected  the  adjusted  net  asset 
value  approach  to  determine  the  fair 
market  value  of  First  Britaimia's  equity 
interests.  In  this  regard.  Peat  Marwick 
relied  on  a  current  valuation  of  the 
equity  investments  in  First  Britannia's 
portfolio  by  Coopers  &  Lybrand,  an 
independent  qualified  appraiser.  Peat 
Marwick  assumed  that  the  fair  market 
value  of  First  Britannia's  debt  interests 


was  equal  to  book  value  since  all 
portfolio  loans  were  current  and  had 
adjustable  interest  rates  based  on  the 
London  Interbank  Offered  Rate  (LIBOR). 
Mellon  states  that  the  valuation  of  the 
First  Britannia  Securities  reflected 
appropriate  investment  company, 
minority  ownership  and  marketability 
discounts.  Mellon  beUeved  that  these 
discoimts  and  the  potential  for 
significant  retums  over  the  long  term 
made  the  First  Britannia  Securities  an 
appropriate  alternative  investment  for 
the  Plan.  However.  Mellon  withheld 
final  approval  of  the  Plan  accepting  the 
First  Britannia  Securities  on  September 
14, 1993,  the  contribution  date  for  the 
other  Securities,  because  First  Britannia 
was  in  the  process  at  that  time  of 
refinancing  its  senior  debt.  The 
refinancing  was  completed  on  October 
25, 1993,  with  terms  which  were  more 
favorable  to  senior  debtholders, 
including  an  increase  in  the  interest 
rate.3  Mellon,  upon  review  of  the  terms 
of  First  Britannia's  new  senior  debt, 
determined  that  the  contribution  of  the 
First  Britannia  Securities  was  in  the  best 
interest  of  the  Plan  and  accepted  those 
Securities  on  October  29, 1993.  Peat 
Marwick  established  the  fair  market 
value  of  the  First  Britannia  Securities  to 
be  49,733,000  pounds  sterling  on  the 
date  of  contribution,  which  equated  to 
$73,978,000  based  on  exchange  rates  as 
of  close  of  business  on  October  28,  1993. 

7.  As  the  Plan's  independent 
fiduciary,  Mellon  represents  that  it  also: 
(i)  Reviewed  the  Plan's  investment 
allocation  policy  and  gudelines  relating 
to  alternative  investments;  (ii) 
confirmed  that  such  investment 
guidelines  were  independently 
reviewed  by  Russell  who  had  worked 
with  WPIC  to  assiire  that  the  guidelines 
were  designed  to  meet  appropriate 
investment  retum  and  diversification 
needs  of  the  Plan;  (iii)  determined  that 
it  was  proper  to  rely  on  the  investment 
gtiidelines  with  respect  to  the  need  for 
alternative  investments  and  the 
percentage  to  be  conunitted  to  such 
investments;  (iv)  determined  the  value 
of  Plan  assets  currently  committed  to 
alternative  investments;  and  (v) 
determined  that  the  Plan  could  accept 
the  Securities  without  exceeding  the 
guideUnes  relating  to  alternative 
investments.  Mellon  concluded,  prior  to 
each  contribution  of  the  Securities  to 
the  Plan,  that  the  Plan's  allocation 


'First  Britannia's  new  senior  debt  has  interest 
payable  semi-annually  at  a  rate  equal  to  UBOR  plus 
200  basis  points,  an  izKrease  of  3S  basis  points  ov«r 
the  original  aenior  debt  which  paid  semi-annual 
interest  equal  to  LIBOR  plus  165  basis  points.  Firs* 
Britannia's  subordinated  debt  pays  interest  semi- 
annually at  a  rate  equal  to  LIBOR  plus  300  basis 
points. 
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policy  and  investment  guidelines 
relating  to  alternative  investments  were 
appropriate  and  that  acceptance  of  the 
Securities  would  be  within  these 
g^iidelines  and  would  not  adversely 
affect  the  Plan's  liquidity  needs. 
Accordingly.  Mellon  represents  that  the 
contribution  of  the  Securities  was  in  the 
best  interests  and  protective  of  the  Plan 
and  its  participants  and  beneficiaries  at 
the  time  of  the  subject  transactions.* 

8.  Mellon  states  that  it  monitored  the 
contributions  of  the  Securities  on  behalf 
of  the  Plan  and  took  all  appropriate 
actions  necessary  to  protect  the  interests 
of  the  Plan  and  its  participants  and 
beneficiaries.  Mellon  represented  the 
Plan  in  the  preparation  and  review  of  all 
docuinantatiOD  necessary  to  effect  the 
trangflbr  of  the  Securities  from  WEC  to 
the  Plan.  In  addition  to  reviewing  and 
approving  the  valuation  methodologies 
utilized  by  the  Appraisers.  Mellon 
ensured  that  the  valuation  of  each  of  the 
Securities  was  adfusted  to  reflect  the 
current  fair  market  value  on  the  date  of 
contribution  to  the  Plan.  In  this  regard. 
Mellon  requested  that  the  Appraisers 
provide  updated  valuations  of  the 
Securities  as  of  the  date  of  the 
contributions  Where  market  forces 
resulted  in  changes  in  the  valuations  of 
the  Securities.  Mellon  states  that  it 
reviewed  the  stated  causes  for  these 
changes  and  was  satisfied  that  the 
changes  were  accurately  reflected  in  the 
valuations. 

9.  Mellon  agreed  to  act  as  the  Plan's 
independent  investment  manager  for  the 
holding  of  the  Securities.  Mellon  has 
full  authority  for  decisions  relating  to 
whether  to  hold  or  dispose  of  the 
Securities  on  behalf  of  the  Plan.  Mellon 
states  that  it  has  and  will  continue  to 
monitor  the  performance  of  the 
Securities  as  an  investment  for  the  Plan 
and  will  take  whatever  action  is 
nece$.saj7  to  protect  the  interests  of  the 
Plan  and  its  participants  and 
beneficiaries. 

10.  VVEC  has  entered  into  the 
Makewbole  Agreement  with  the  Plan  for 
the  Securities  in  order  to  provide 
additional  protections  to  the  Plan. 
Under  the  Makewhole  Agreement,  the 
parties  agree  that  on  the  third 
anniversar>'  of  the  date  of  the  first 
contribution  made  to  the  Plan  (the 
Exercise  Date),  VVEC  shall  contribute  to 


*Th«  Dupartmcri!  ^xpmtM*  no  opinion  in  thii 
proixMrfi  •xemptinn  w  to  whrthvr  lh«  contribution 
and  subwqueni  holdi.ng  o(  the  Securities  by  iha 
PUn  would  vicbte  section  404|»)  of  lh«  Act 
Section  404{(t]  ol  the  Act  requira*.  among  other 
thinffs.  that  a  nducinry  of  a  plan  act  prudently, 
•olaly  in  the  intereat  of  the  plan's  participants  and 
beneficiaries,  and  for  the  exclusive  purpose  of 
providing  baneflts  to  participants  and  (wneficiarles 
when  niaking  investment  derisions  oii  bahaifof  a 
plan. 


the  Plan  the  difference  between  the  sum 
of: 

(i)  The  sales  proceeds  received  by  the 
Plan  on  the  disposition  of  any  of  the 
Securities,  plus 

(ii)  The  current  fair  market  value  of 
the  Securities  remaining  in  the  Plan, 
plus 

(iii)  Interest  accrued  and  interest  and 
dividends  received  on  the  Securities, 
and  the  aggregate  value  of  the  Securities 
on  the  date  that  they  were  originally 
contributed  to  the  Plan  (i.e. 
$188,882,694),  if  such  amount  is  greater, 
plus  any  adjustments  to  such  aggregate 
value  requested  by  Mellon  to  reflect 
changes  in  the  CPI  during  the  period 
that  the  Securities  were  held  by  the  Plan 
(referred  to  below  as  "the  Makewbole 
Amount"),  upon  demand  by  Mellon  as 
the  Plan's  independent  fiduciary. 
Mellon  will  exflfdaetbe  rights  under 
the  Makewhole  Agreement  on  behalf  of 
the  Plan  by  delivery  of  a  notice  (the 
Notice  of  Exercise)  to  WEC  no  later  than 
the  sixtieth  (60th)  day  after  the  Exercise 
Date.  Mellon  represents  that  it  has  full 
authority  regarding  whether  and  when 
to  deliver  the  Notice  of  Exercise.  In  the 
event  Mellon  determines  to  exercise  the 
rights  under  the  Makewhole  Agreement, 
it  will  have  sole  authority  to  determine 
the  current  fair  market  value  of  the 
Securities  remaining  in  the  Plan,  for 
purposes  of  establishing  the  Makewhole 
Amount,  through  either  appointment  of 
one  or  more  independent  appraisers  or 
by  its  own  appraisal  of  the  Securities  at 
the  time  of  the  transaction. 

Mellon  states  that  the  terms  of  the 
Makewhole  Agreement  are  in  the  best 
interests  of  the  Plan.  The  Makewhole 
Agreement  is  designed  to  guarantee  the 
full  value  of  the  Securities  as  a 
contribution  to  the  Plan,  based  on  their 
fair  market  value  at  the  time  of  each 
contribution,  even  though  WEC  was 
under  no  legal  obligation  tu  make  a  cash 
contribution  at  the  time  of  the 
transactions.  Under  the  Makewbole 
Agreement.  WEC  will  guarantee  the 
value  of  the  Securities  as  an  investment 
for  the  Plan  during  a  three-year  time 
period  in  order  to  ensure  that  the  Plan 
will  be  protected  from  any  losses  that 
may  result  from  holding  the  Securities 
during  this  period.  Thus,  the 
Makewhole  Agreement  ensures  that  the 
Plan  will  be  in  at  least  as  favorable  a 
position  at  the  end  of  this  period  as  it 
would  have  been  had  it  received  a  cash 
contribution  of  the  amoimt  given  in- 
kind  through  the  contribution  of  the 
Securities  and  used  the  cash  to  purchase 
similar  alternative  investments.  VVEC 
states  that  the  Plan  incurred  significant 
transaction  cost  savings  in  acquiring  the 
Securities  from  WEC  because  no 


commissions  or  other  expenses  were 
paid  by  the  Plan  for  the  Securities. 

11.  WEC  states  that  it  will  adhere  to 
all  minimum  funding  obligations  that 
will  otherwise  accrue  to  the  Plan  during 
the  three  year  period  covered  by  the 
Makewhole  Agreement.'  In  addition,  as 
support  for  the  Makewhole  Amount,  the 
applicant  has  agreed  to  the  following 
arrangement: 

(a)  VVEC  will  make  a  cash  contribution 
to  the  Plan  in  the  amount  of  $25 
million.  This  amount  represents  at  least 
20  percent  of  the  difference  between  the 
original  value  of  the  Securities  at  the 
time  of  contribution  and  the  proceeds  of 
the  sale  of  the  Tele-Media  Securities 
($188,882,694  -  $66,050,000  = 
$122,832,694). 

(b)  This  $25  million  contribution  will 
not  alter  the  terms  of  the  Makewhole 
Agreement  or  any  obligation  WEC  may 
have  as  a  result  of  the  operation  of  the 
Makewhole  Agreement. 

(c)  This  contribution  will  be  made  no 
later  than  December  31. 1994. 

(d)  VVEC  will  make  this  contribution 
solely  as  the  result  of  and  in  connection 
with  the  requested  exemption.  VVEC  has 
no  currently  outstanding  annual 
minimum  funding  obligation  that  would 
otherwise  be  satisfied  by  this 
contribution. 

(e)  This  $25  million  contribution  will 
be  held  as  a  separate  credit  balance  in 
the  Plan's  funding  standard  account 
until  September  14. 1996  (the 
termination  date  of  the  Makewhole 
Agreement).  Until  that  date,  this  $25 
million  credit  balance  will  not  be  used 
to  offset  any  other  funding  obligation 
owed  by  WEC  to  the  Plan,  and  will  not 
be  used  in  calculating  die  amount  of  any 
other  funding  payment  or  contribution 
made  by  VVEC  to  the  Plan. 

(fl  This  $25  million  will  be  managed 
by  Mellon  (as  investment  manager  for 
the  Plan)  and  all  interest  and  other 
income  produced  by  this  contribution 
will  be  credited  to  the  Plan. 

12.  In  summary,  the  applicant 
represents  that  the  contributions  of  the 


'The  applicant  represents  that  the  Securities 
btK:ame  plan  assets  upon  contribution  to  the  Plan, 
and  the  value  of  the  Securities  was  iiKluded  in  the 
Plan's  funding  standard  account.  However,  WEC 
stales  that  it  has  no  minimum  funding  payments 
that  must  be  made  to  the  Plan  until  1995.  The  value 
of  the  Securities  (including  the  proceeds  from  the 
Mie  of  any  of  the  Securities  end  the  dividends, 
interest  and  other  income  generated  by  the 
Securities),  along  with  certain  other  contributions 
made  by  WEC,  will  be  included  in  the  basis  for  the 
calculation  of  the  8iTX>unt  of  minimum  funding 
paymenu  due  to  the  Plan  in  1995.  In  this  reganl. 
WEC  nude  a  cash  contribution  of  S75  million  to  the 
Plan  on  June  30.  1994.  WEC  states  that,  as  in  the 
case  of  the  contribution  of  the  Securities,  this  cash 
contrtlMJtion  was  not  a  required  minimum  funding 
payment  but  was  made  as  part  of  WEC's  ongoing 
efforts  to  improve  the  funding  status  of  the  Plan. 


Securities  met  the  statutory  criteria  of 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  die  Code  because:  (a)  The 
Securities  were  valued  at  an  amount 
which  was  no  greater  than  their  fair 
market  value  at  the  time  of  the 
transactions,  as  established  by 
independent,  qualified  appraisers;  (b) 
Mellon  analyzed  the  Securities  as  an 
investment  for  the  Plan,  prior  to  the 
contributions,  and  concluded  that  the 
acquisition  of  the  Securities  would  be  in 
the  best  interests  of  the  Plan  and  its 
participants  and  beneficiaries;  (c)  the 
Securities  were  contributed  under  terms 
and  conditions  which  were  at  least  as 
favorable  to  the  Plan  as  a  purchase  of 
similar  securities  on  the  open  market; 
(d)  the  fair  market  value  of  the 
Securities  represented  an  amount  of  the 
Plan's  total  assets  which  was  consistent 
with  the  Plan's  investment  guidelines 
and  objectives,  as  reviewed  and 
approved  by  Russell  and  Mellon;  (e) 
WEC  will  contribute,  on  the  third 
anniversary  of  the  date  of  the  first 
contribution  made  to  the  Plan,  the 
difference  between  the  sum  of  (i)  the 
sales  proceeds  received  by  the  Plem  on 
the  disposition  of  any  of  the  Securities, 
plus  (ii)  the  current  fair  market  value  of 
the  Securities  remaining  in  the  Plan, 
plus  (iii)  interest  accrued  and  interest 
and  dividends  received  on  the 
Securities,  and  the  aggregate  value  of 
the  Securities  on  the  date  that  they  were 
originally  contributed  to  the  Plan  (plus 
any  adjustments  to  such  aggregate  value 
requested  by  Mellon  to  reflect  changes 
in  the  CPI  during  the  p>eriod  that  the 
Securities  were  held  by  the  Plan),  upon 
demand  by  Mellon  as  the  Plan's 
independent  fiduciary  under  the  terms 
of  the  Makewhole  Agreement;  (f)  WEC 
will  make  cm  additional  cash 
contribution  to  the  Plan  in  the  amount 
of  $25  million  as  support  for  the 
Makewbole  Amount;  and  (g)  Mellon 
will  monitor  the  holding  of  the 
Securities  by  the  Plan,  as  well  as  the 
conditions  of  the  exemption,  and  will 
take  whatever  action  is  necessary  to 
protect  the  interests  of  the  Plan  and  its 
participants  and  beneficiaries. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
E.F.  Williams  of  the  Department, 
telephone  (202)  219-8194.  (This  is  not 
a  toll-free  number.) 

General  Motors  Hourly-Rate  Employes 
Pension  Plan  (The  Plan) 

Located  in  Detroit.  Michigan 
(Application  No.  D-97341 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 


in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
PR  32836.  32847,  August  10. 1990.)  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2).  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)  (A)  tiirough  (E)  of 
the  Code*  shall  not  apply  to: 

(1)  The  transfer  of  shares  of  Class  E 
common  stock  (the  Class  E  stock)  of 
General  Motors  Corporation  (GM)  to  the 
Plan  through  the  in-kind  contribution  of 
such  shares  by  GM,  a  party  in  interest 
with  respect  to  such  Plan; 

(2)  The  holding  of  the  Class  E  stock 
by  the  Plan; 

(3)  The  sale  for  cash  of  shares  of  Class 
E  stock  by  the  Plan  to  GM  or  its  affiliates 
or  to  certain  defined  contribution  plans 
sponsored  by  GM  or  its  affiliates; 

(4)  The  exchange  of  shares  of  Class  E 
stock  for  publicly-traded  securities 
between  die  Plan  and  GM  or  its  affiliates 
under  the  same  terms  and  conditions  as 
are  made  available  to  all  shareholders  of 
Class  E  stock;  and 

(5)  The  acquisition,  holding,  and 
exercise  by  the  Plan  of  a  put  option 
granted  by  GM  which  permits  the  Plan 
to  sell  the  Class  E  stock  or  a  successor 
security  for  which  the  Class  E  stock  has 
been  exchanged  to  GM. 

This  exemption  is  conditioned  upon 
adherence  to  the  material  facts^nd 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements: 

(a)  GM  contributes  to  the  Plan  at  least 
177  million  shares  of  Class  E  stock  but 
no  more  than  186  million  shares  plus  $4 
biUion  in  cash,  with  at  least  $2  billion 
contributed  in  conjunction  with  or  prior 
to  the  contribution  of  the  Class  E  stock, 
and  the  remaining  $2  billion 
contributed  no  later  than  September  30. 
1995; 

(b)  If  less  than  177  million  shares  of 
Class  E  stock  are  contributed.  GM  wrill 
contribute  additional  cash  in  an  amount 
equal  to  the  difference  between  177 
million  and  the  number  of  shares  of 
Class  E  stock  contributed  times  the  per- 
share  value  of  such  stock  at  the  time  of 
contribution,  or  a  weighted  average 
price  if  such  stock  is  not  contributed  on 
a  single  date; 

(c)  United  States  Trust  (UST).  an 
independent  qualified  fiduciary,  or  a 
successor  independent  fiduciary 
acceptable  to  the  Pension  Benefit 
Guaranty  Corporation  (PBGC)  represents 
the  Plan's  interests  for  all  purposes  with 


respect  to  the  Class  E  stock  and 
determines,  prior  to  entering  into  any  of 
the  transactions  described  herein,  that 
each  soch  transaction,  including  the 
contribution  of  the  Class  E  stock,  is  in 
the  interest  of  the  Plan; 

(d)  UST  negotiates  and  approves  the 
terms  of  any  of  the  transactions  between 
the  Plan  and  GM  or  its  affiliates  or 
certain  defined  contribution  plans 
sponsored  by  GM  or  its  affiliates; 

(e)  UST  manages  the  holding  and 
disposition  of  the  Class  E  stock  and 
takes  whatever  action  it  deems 
necessary  to  protect  the  rights  of  the 
Plan: 

(f)  The  terms  of  any  of  the 
transactions  between  the  Plan  and 
parties  in  interest  are  no  less  favorable 
to  such  Plan  than  terms  negotiated  at 
arm's  length  under  similar 
circumstances  with  unrelated  third 
parties; 

(g)  A  credit  balance  reserve  is 
maintained  in  the  Plan  consisting  of  the 
cash  credit  balance  or  cash  generated 
from  stock  that  has  been  sold  in  an 
amount  equal  to  at  least  25  percent 
(25%)  of  the  contributed  value  '  of  the 
Class  E  stock  which  remains  unsold  in 
the  Plan,  for  so  long  as  such  stock  or  any 
securities  received  in  exchange  exceeds 
the  percentage  limitations  described  in 
sections  407(a)  and  407(0  of  the  Act  (the 
ERISA  Umits); 

(h)  An  independent  qualified 
appraiser  determines  the  fair  market 
value  of  the  Class  E  stock  contributed  to 
the  Plan  as  of  the  date  of  such 
contribution,  and  determines  the  fair 
market  value  of  the  Class  E  stock  at 
various  other  times  as  required  under 
the  agreement  between  GM  and  the 
PBGC  (die  PBGC  agreement); 

(i)  With  respect  to  any  sale  ch' 
exchange  of  Class  E  stock  by  the  Plan  to 
GM  or  its  affiliates  or  to  any  defined 
contribution  plans  sponsored  by  GM  or 
its  affiliates,  no  commission  will  be 
charged  to  or  paid  by  the  Plan; 

(j)  Ahy  sale  or  excnange  of  Class  E 
stock  between  the  Plan  and  GM  or  its 
affiliates  will  be  for  no  less  than 
"adequate  consideration"  within  the 
meaning  set  forth  in  section  3(18)  of  the 
Act,  and  any  sale  of  Class  E  stock  by  the 
Plan  to  a  defined  contribution  plan 
sponsored  by  GM  or  its  affiliates  will  be 
at  the  prevaiUng  price  for  such  stock  on 
die  New  York  Stock  Exchange  (NYSE); 
and 

(k)  The  Plan  incurs  no  fees,  costs,  or 
other  charges  or  expenses  as  a  result  of 
its  participation  in  any  of  the 
transactions. 


*For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  corresponding 
provisions  of  the  Code. 


^Contributed  value  means  the  value  of  the  Class 
E  stock  when  contributed  to  the  Plan,  as  determined 
by  Duff  k  l^elps  Capital  Markets  Co.  (formerly  Duff 
&  Phelps  Financial  Consulting  Co.)  (DuffSi  Phelps). 


UMI 
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EFFECTIVE  DATE:  If  this  proposed 
exemption  is  granted,  it  will  be  effective 
on  the  later  of  the  date  on  which  the 
final  exemption  appears  in  the  Federal 
Register  or  the  date  on  which  (he  PBGC 
Agreement  is  executed. 

Summary  of  Facts  and  Representations 

1.  CM,  the  applicant,  is  a  Delaware 
corporation,  headquartured  at  3044  West 
Grand  Boulevard.  Detroit.  Michigan.  GM 
is  best  known  as  a  full-line  vehicle 
manufacturer  and  supplier  of 
automotive  components  and  systems  to 
other  major  manufacturers.  In  this 
regard,  GM  makes  and  sells  cars.  trutJis. 
locomotives,  and  automotive 
components  worldwide.  It  is 
represented  that,  as  of  December  31. 
1993.  GM  had  net  sales  and  revenues  of 
S13H.2  billion  and  employed  an  average 
of  448.000  individuals.  GM's  other 
substantial  bu.sincss  interests  include 
three  wholly-owned  subsidiaries:  (1) 
(•M  Hughes  Electronics  Corporation 
(GMHE);  (2)  General  Motors  Acceptance 
Corporation  (GMAC);  and  13)  Electronic 
Data  Systems  Corporation  (EDS).  GMHE 
was  organized  in  198.S  as  a  holding 
company  for  Hughes  Aircraft  Company 
and  Delco  Electronics  Corporation  and 
is  involved  in  telecommunications 
systems,  satellite  systems,  automotive 
ele<  troiiic  components,  and  other 
elw.trcnic  produc.ts  for  commercial, 
aviation,  and  defense  applications. 
CMAC  and  its  afTiliates  provide 
Tinancing  and  insurance  to  GM 
customers  and  dealers.  EDS.  acquired  by 
GM  in  19A4.  and  operated  as  an 
independent  and  autonomous  unit  of 
CM.  provides  customers  worldwide 
with  information  systems  management 
and  development,  telecommunications, 
data  professing,  and  other  technological 
consulting  services 

2.  The  Plan  is  a  non-contributory 
defmed  benefit  pension  plan  r.o\'ering 
substantially  all  of  the  hourly 
employees  of  GM  in  the  United  States. 
The  Plan  uses  an  October  1-September 
30  plan  year.  For  the  1992  Plan  year 
which  ended  September  30. 1993.  the 
Plan  covered  a  total  of  599,262 
participants  and  beneHc  iaries.  Of  these, 
274,237  were  fully  vested  active 
participants.  280.633  were  retirees  or 
their  beneficiaries  in  pay  status,  and 
44,372  were  terminated  vested 
participants.  The  GM  hourly  employees 
ara  represented  by  eleven  diffiereni 
unions.  In  this  regard,  mora  than 
500.000  of  the  oarticipants  of  the  Plan 
are  members  of  the  International  Union. 
United  Automobile.  Aerospace,  and 
Agricultural  Implement  Workers  of 
America. 

The  named  fiduciary  of  the  Plan  is  the 
Finamre  Contmittee  of  the  Board  of 


Directors  of  GM  (the  Board).  A  majority 
of  the  members  of  the  Finance 
Committee  are  outside  directors.  Acting 
in  its  fiduciary  capacity,  GM  appointed 
a  wholly-owned  subsidiary,  the  General 
Motors  Investment  Management 
Corporation  (GMIMCO),  to  serve  as  the 
primary  investment  manager  for  the 
Plan.  GMIMCO  is  a  registered 
investment  advisor  under  the 
Investment  Advisers  Act  of  1940  and 
has  acknowledged  that  it  is  a  fiduciary 
with  respect  to  the  Plan.  It  is 
represented  that  EDS  began  providing 
administrative  services  in  January  1994 
to  the  Flan  and  to  another  plan 
sponsored  by  GM.  after  being  chosen  In 
competitive  bidding  to  do  so.  In  this 
regard,  it  is  represented  that  the  Plan 
pays  only  direct  costs  for  the  provision  ~ 
cf  such  services." 

As  of  September  30,  1993.  the  Plan 
had  assets  of  $19.6  billion.  In  this 
regard,  the  Plan's  investments  were  held 
in  two  master  trusts  (the  Master  Trusts), 
the  General  Motors  Hourly-Rate 
Employes  Pension  Trust  (the  Hourly 
Trust)  and  the  C>«neral  Motors  Global 
Pension  Trust  (the  Global  Trust).  The 
Ma.ster  Trusts  permit  commingling  of 
the  assets  of  one  or  more  GM  employee 
benefit  plans  for  investment  and 
administrative  purposes.  The  Plan  has 
an  undivided  interest  in  the  net  assets 
of  the  Master  Truirts,  and  allocations  are 
made  moothly. 

The  Global  Trust  invests  primarily  in 
foreign  equities,  and  for  reporting 
purposes  its  investments  are  translated 
into  U.S.  dollar  equivalents.  The  Hourly 
Trust  invests  principally  in  U.S.  equity 
and  fixed  income  securities,  real  estate 
mortgages,  and  commingled  pension 
trust  funds.  As  of  September  30. 1992, 
the  Hourly  Trust  and  the  Global  Trust 
had  net  assets  of  $13,791,304,000  and 
$6,881,072,000.  respectively.  Banker's 
Trust  Company  (Banker's  Trust).  Mellon 
Bank.  N.A.  (Mellon  Bank),  and  Chase 
Manhattan  Bank,  N.A.  (Chase  Bank) 
administer  the  Hourly  Trust,  and  Chase 
Bank  administers  the  Global  Trust. 
Effective  December  31,  1991.  the  Hourly 
Trust  became  a  master  trust  by 
amendment  of  (he  provisions  of  existing 
trust  agreements  between  GM  and 
Banker's  Trust.  Mellon  Bank,  and  Chase 
Bank. 

It  is  represented  that  the  Plan  owns 
land  and  buildings  in  sixteen  (16) 
separate  sites  dispersed  throughout  the 
United  States  that  are  leased  to  GM  and 
on  which  are  located  GM  training 
renters  (the  Training  Centers).  As  of 


March  31, 1994,  the  aggregate  fair 
market  value  of  the  Training  Centers 
was  $2,266,000  which  represented  a 
small  fraction  (approximately  one  one- 
hundredth  of  one  percent)  of  the  total 
assets  of  the  Plan,  as  of  that  date.  It  is 
represented  that  each  of  the  Training 
Centers  constitutes  "qualifying 
employer  real  property,"  as  defined  in 
section  407(d)(4)  of  the  Act.  such  that 
the  acquisition  by  the  Plan  of  such 
centers  and  the  leaseback  to  GM  were 
exempt  from  the  prohibited  transaction 
provisions  under  section  408(e)  of  the 
Act."* 

As  of  March  31. 1994.11  the  Plan  aljM) 
held  the  following  securities  issued  by 
CM:  (1)  17.306,532  million  shares  of 
Class  E  stock  with  a  market  value  of 
$592.7  million:  (2)  516,425  shares  of  GM 
$1-A  common  stock  with  a  market  value 
of  $27.8  million;  (3)  GM  Corp  Series  C 
Depositary  Shares  with  a  market  value 
of  $6.2  million,  and  (4)  debt  securities 
of  GMAC  with  a  market  value  of 
$3,798,000.  It  is  further  represented  thnt 
these  securities  constitute  "qualifying 
employer  securities,"  as  defined  in 
section  407(d)(5)  of  the  Act.  such  that 
the  acquisition  and  holding  by  the  Plan 
of  such  securities  were  exempt  from  the 
prohibited  transaction  provisions  under 
section  408(e)  of  the  Act.  '<> 

3.  The  Plan  was  established  October 
1. 1950,  to  provide  normal  retirement, 
early  retirement,  disability  retirement, 
death  and  survivor  benefits,  and  other 
benefits  to  participants  and 
beneficiaries.  Effective  October  1,  1990. 
the  Plan  was  amended  to  provide  for 
increases  in  basic,  temporary,  and 
certain  supplemental  benefit  rates  for 
retirees.  It  is  represented  that  the  Plan, 
as  amended  in  October  1990,  meets  the 
Code  requirements  for  a  qualified 
pension  plan.  Subsequent  to  September 
30,  1992,  the  Plan  was  amended  to 
provide  unreduced  retirement  benefits 
for  certain  employees  who  elected 
voluntary  early  retirement. 

Benefits  provided  under  the  Plan  are 
based  generally  on  an  employee's 
credited  service  and  vest  generally  after 
five  years.  Contributions  by  GM  to  the 
Plan  are  determined  on  the  basis  of 


'The  Uopanmenl  expreMM  no  opinion,  herein,  at 
to  wh«iher  lh«  provision  of  tmvicM  try  EDS  to  tl>« 
Pl«n  and  Ihe  compensation  r«c«iv«d  tharvfor  nalisfy 
the  tarma  and  condiilona  as  te<  forth  In  lection 
•»0A(bM2)  of  lite  Act. 


*The  Department,  herein,  expresses  no  opinion  ay 
to  whether  the  Training  Centers  constitute 
"qualifying  employer  real  properly."  as  deflned  in 
section  407(d)(4)  of  the  Act  or  whether  ihe 
acquisition  and  leaseback  of  the  Training  Centers 
satisfy  the  conditions,  as  set  forth  under  section 
408(c)  of  the  Act. 

'"The  Department,  herein,  expresses  no  opinion 
as  to  whether  these  securities  constitute  "qualifying 
employer  securiiiea,"  m  deflned  in  section 
407(d)(S)  of  the  Act.  or  whether  the  acquisition  and 
)>olding  by  the  Plan  of  such  securities  satisfy  the 
condition*,  as  set  forth  under  section  408(e)  of  the 


actuarial  cost  methods  and  include 
amortization  of  prior  service  cost.  It  is 
represented  that  such  contributions  are 
made  f)eriodically  by  GM  within  the 
limits  set  by  the  Act.  As  of  September 
30, 1991  and  1992,  the  net  assets  of  the 
Plan  available  for  benefits  totaled 
$17,953,494,000  and  $18,399,015,000 
respectively. 

4.  With  regard  to  the  net  assets  of  the 
Plan  available  to  pay  benefits,  it  is 
represented  that  the  Plan  is  significantly 
underfunded,  even  though  GM  has 
never  failed  to  make  any  funding 
payment  required  by  the  Act.  For 
purposes  of  financial  accounting,  GM 
reports  the  liabilities  of  the  Plan  in 
accordance  with  the  Statement  of 
Financial  Accounting  Standards  No.  87 
(SFAS  No.  87)  issued  by  the  Financial 
Accounting  Standards  Board.  Although 
the  Plan  was  overfunded  on  an  SFAS 
No.  87  basis  as  recently  as  1987,  it  is 
represented  that  the  liabilities  of  the 
Plan  have  doubled  over  the  last  six  (6) 
years.  As  of  December  31, 1993,  the  Plan 
was  underfunded  by  $18.3  billion.  It  is 
represented  that  the  unfunded  liabilities 
of  the  Plan  rose  60  percent  (60%)  from 
year  end  1992  to  year  end  1993,  from 
$11.4  billion  to  $18.3  billion."  It  is 
represented  that  the  major  factors 
contributing  to  this  increase  were:  (1) 
The  decline  in  interest  rates  which 
resulted  in  lower  discount  rates  that  GM 
uses  to  calculate  the  actuarial  present 
value  of  the  liabilities  of  the  Plan:  (2) 
pension  benefit  increases  as  a  result  of 
labor  negotiations:  and  (3)  the  cost  of  a 
1993  early  retirement  program  for 
certain  GM  employees. 

5.  It  is  represented  that  reducing  the 
underfunding  of  the  Plan  is  a  key 
objective  of  GM.  In  this  regard,  GM 
believes  that  it  is  imperative  to 
accelerate  the  pace  at  which  this  goal 
will  be  accomplished  before  the  next 
cyclical  downturn  in  the  automobile 
industry  anticipated  for  1997.  In  the 
opinion  of  GM,  a  significant  reduction 
in  the  underfunding  of  the  Plan  will 
improve  the  security  of  pension  benefits 
for  the  participants  and  beneficiaries.  In 
addition.  GM  believes  that  such  action 
would  strengthen  its  long-term  financial 
soundness,  its  credit  ratings,  and 


"  It  is  represe'nted  that  the  SFAS  No.  87 
calculations  use  the  same  dates  as  those  for  plan 
years,  but  serve  as  proxy  for  calendar  year  reporting 
purposes,  as  ptermitted  under  the  accounting 
standard.  GMs  liability  shortfall  on  an  SFAS  No. 
87  basis  for  its  pension  plans  worldwide  was  $22.3 
billion  at  year-end  1993.  GM  maintains  that  the 
Plan's  $18.3  billion  in  underfunding  accounts  for 
Ihe  vast  bulk  (82%)  of  GM's  pension  underfunding. 
The  remaining  underfunded  liabilities  are  primarily 
attributable  to  two  non-U.S.  pension  programs.  It  is 
represented  that  GM's  other  domestic  qualiGed 
dePmed  twnefit  plans  are  each  fully  or  nearly  fully 
funded  on  an  SFAS  No.  87  t>asis. 


decrease  the  cost  of  debt  and  improve 
access  to  equity  capital  both  for  GM  and 
GMAC. '2 

Generally,  in  order  to  correct  the 
unfunded  liability  of  its  main  U.S. 
plans.  GM  has  revised  the  mortality 
assumptions  in  such  plans  to  more 
closely  reflect  recent  actual  experience. 
Further,  effective  for  1993.  GM  has 
lowered  the  asset  earnings  rate 
assumption  for  its  main  U.S.  plans. 
With  regard  to  funding.  GM's  Board 
decided  in  1992  to  substantially 
improve  the  funded  status  of  GM's 
pension  plans  by  the  end  of  the  decade. 
In  this  regard,  during  1992  and  1993. 
GM  contributed  more  to  such  plans  than 
was  required  by  law  and  will  continue 
to  contribute  additional  amounts  above 
those  required  in  1994  and  future  years. 
Specifically,  given  current  estimates  GM 
anticipates  that  contributions  of  over 
$20  billion  will  be  required  to 
sufficiently  fund  the  Plan  which  is  the 
subject  of  this  exemption  request.  GM 
maintains  that  it  has  significant 
competing  cash  needs  and  that  not  all 
cash  generated  by  its  operations  can  be 
used  to  fund  the  Plan. 

Contributions  of  Cash  and  Class  E  Stock 

6.  In  order  to  help  correct  the  Plan's 
unfunded  liability.  GM  proposes  to 
contribute  in  kind  to  the  Plan  shares  of 
Class  E  stock  and  $4  billion  dollars  in 
cash.  In  this  regard,  it  is  proposed  that 
the  Plan  receive  all  of  the  remaining  222 
million  unissued  shares  of  Class  E  stock, 
less  approximately  45  million  shares 
reserved  for  conversion  of  GM's  Series 
C  Preference  Stock,  or  approximately 
177  million  shares. 'J  If  the  number  of 
shares  available  for  contribution  to  the 
Plan  falls  below  177  million.  GM  has 
agreed  to  increase  the  cash  contributed 
by  an  amount  equal  to  the  shortfall  (the 
difference  between  177  million  and  the 
number  of  shares  actually  contributed 


'^GM  believes  thai  accelerating  the  funding  of  the 
Plan  will  also  help  reduce  the  exposure  of  the  PBGC 
to  liability  for  certain  benents  of  the  Plan  which  ar« 
guaranteed. 

"It  is  represented  that  GM  regularly  issues  Class 
E  slock  to  certain  401(k)  and  stock  option  plans 
maintained  for  employees  of  GM  and  its  affiliates. 
As  a  result,  it  is  possible  that  at  the  lime  of  the 
contribution  the  remaining  number  of  unissued 
nonreserved  shares  of  Class  E  stock  will  be  less  than 
the  177  million  shares  specifically  referenced  in  the 
PBGC  Agreement,  discussed  below.  GM  or  EDS 
contemplates  purchase  of  approximately  9  million 
shares  of  Class  E  stock  currently  held  by  the 
General  Motors  Retirement  Program  for  Salaried 
Employes.  In  the  event  such  sale  is  consummated. 
GM  may  use  some  or  all  such  shares  to  bring  the 
number  of  shares  contributed  to  the  Plan  up  to  177 
million.  Any  remaining  shares  may  then  be  added 
to  the  Slock  portion  of  the  contribution  up  to  a  total 
of  186  million.  It  is  represented  that  the  additional 
contributed  shares  of  Class  E  stock  will  be  treated 
in  the  same  manner  as  the  177  million  shares  under 
the  PBGC  Agreement. 


times  the  per  share  value  of  the 
contributed  stock  at  the  time  of 
contribution  or  a  weighted  average  price 
if  the  stock  is  not  contributed  on  a 
single  date)  '*.  GM  estimates  that,  based 
on  the  per  share  market  price  as  of  June 
9, 1994,  the  value  of  the  cash  and  Class 
E  stock  proposed  to  be  contributed  is 
approximately  $10  billion.  It  is 
represented  that  the  contribution  of  cash 
and  the  Class  E  stock  will  in  the 
aggregate  immediately  reduce  the 
underfunding  of  the  Plan  by  over  40 
percent  (40%)  on  the  basis  of  SFAS  No. 
87. 

7.  GM  has  issued  three  classes  of 
publicly-held  common  stock  with  the 
following  number  of  shares  issued  and 
outstanding,  as  of  December  31, 1993: 
(a)  718,652,709  shares  of  $1^,  par  value 
common  stock:  (b)  89,930,845  shares  of 
Class  H  common  stock;  and  (c) 
255.763.512  shares  of  Class  E  stock. 
Each  class  of  common  stock  has 
dividend,  voting,  and  liquidation  rights, 
as  provided  in  GM's  Restated  Certificate 
of  Incorporation,  as  amended.  No  class 
has  any  rights  to  preferential  or 
cumulative  dividends,  nor  is  the 
amount  of  dividends  payable  with 
respect  to  any  class  limited  by  either 
contract  law  or  to  any  predetermined 
amount.  The  Certificate  of  Incorporation 
authorizes  the  Board  under  certain 
terms  to  exchange  every  outstanding 
share  of  Class  E  stock  for  shares  of  GM 
$1%  par  value  stock  in  a  specified  ratio 
if  various  circumstances  arise. 

8.  While  the  Class  E  stock  which  will 
be  contributed  to  the  Plan  will  be 
unregistered.  Class  E  stock  which  is 
registered  and  issued  has  been  widely- 
held  and  actively  traded  on  the  NYSE 
for  nearly  ten  (10)  years  under  the 
symbol  GME.  Holders  of  GM  Class  E 
common  stock  have  no  direct  equity 
interest  in  EDS  nor  a  priority  claim  on 
the  assets  of  EDS,  but  rather  have 
liquidation  rights  in  the  aggregate  equity 
and  assets  of  GM.  which  include  100 
percent  (100%)  of  the  common  stock  of 
EDS.  In  the  event  of  the  liquidation, 
dissolution,  or  winding  up  of  th& 
business  of  GM,  assets  remaining  after 
payments  to  creditors  or  to  preferred  or 
preference  stockholders,  if  any.  will  be 
distributed  to  holders  of  Class  E  stock, 
as  well  as  to  holders  of  $1^/3  par  value 
common  stock,  and  Class  H  common 
stock,  on  a  per  share  basis  in  proportion 
to  the  respective  per  share  liquidation 
units  of  such  classes  of  stock. 

9.  For  almost  thirty  (30)  years,  EDS 
has  provided,  both  in  the  United  States 
and  in  thirty  (30)  other  countries. 


'••The  weighted  average  price  will  be  determined 
by  Duff  a  Phelps  which  has  been  engaged  bv  UST, 
independent  fiduciary. 


UMI 
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applications  of  infonnaticD  technology 
to  small  business,  governments,  and 
large  corporations,  including  GM  and 
the  Plan.  EDS  is  headquartered  in 
Dallas,  Texas  and  employs 
approximately  70,500  individuals  to 
provide  information  technology  at 
customer  sites  or  at  one  of  EDS' 
nineteen  (19)  information  processing 
centors  worldwide. 

As  of  December  31, 1993.  EDS  had 
revenues  totaling  S8.6  billion,  and  a  net 
income  of  $724  million.  It  is  represented 
that  EDS  has  experienced  rapid  and 
consistent  growth.  In  this  regard,  since 
1988.  total  revenues  have  increased  by 
12  percent  (12%)  annually,  and  net 
income  has  averaged  14  percent  (14%) 
annual  growth.  Although  39  percent 
(39%)  of  the  revenues  of  EDS  in  1993 
were  attributable  to  business  with  CM 
and  its  affiliates,  it  is  represented  that 
increasingly  EDS'  business  has  become 
independent  of  CM.  In  this  regard, 
during  the  last  five  (5)  years.  EDS' 
revenues  from  non-CM  sources  have 
increased  from  40  percent  (40%)  to  61 
percent  (61%)  of  all  revenues. 

10.  Dividends  on  Class  E  stock  are 
linked  to  the  earnings  performance  of 
EDS.  In  this  regard,  under  CM's 
Certificate  of  Incorporation,  dividends 
on  dass  E  stock  may  be  declared  and 
paid  out  of  assets  of  GM  only  to  the 
extent  of  the  paid-in  surplus  attributable 
to  Class  E  stock,  phis  the  "Available 
Separate  Consolidated  Net  Income  of 
EDS"  earned  since  the  date  GM 
acquired  EDS. "  Under  the  dividend 
policy  in  effect  since  1989.  but  subject 
to  alteration  by  the  Board,  the  aggregate 
annual  dividend  on  a  share  of  Class  E 
stock  U  equal  to  approximately  30 
percent  (30%)  of  the  prior  year's 
Available  Separate  Consolidated  Net 
Income  of  EDS.  It  is  represented  that 


"The  Available  Separate  CooaotidalMi  r4et 
Income  of  EDS  it  defined  ao  as  to  raquira  GM  to 
make  quarterly  allocation*  of  iha  portion  of  its 
consolidaied  net  inconM  aarnvd  during  that  quartar 
that  la  attributable  to  EDS.  Sucb  allocationa  are 
madr  between  (a)  amcunl*  that  ara  available  for  tba 
payment  nf  dividend*  on  Claa*  E  flock  and  (b) 
•mount.''  ttat  are  available  for  the  paymMit  of 
dividends  on  SlVt  par  value  cotrunon  MocIl  For 
Mch  quarterly  accounting  period,  the  proportion  of 
GM's  ael  income  attributable  to  ET)S  allocated  to 
amounts  available  for  the  payment  of  dividanda  on 
Claaa  B  sttx  k  is  equal  to  tliat  proportion  of  such 
earn i ma  that  can  be  derived  by  multiplying  tboee 
earnings  by  a  fraction — the  numerator  of  which  is 
the  weighted  average  number  of  shares  of  GM  Claaa 
E  alock  outstanding  during  (he  period,  and  the 
denominator  of  which  is  a  number  initially 
aaUMlabed  by  iha  CM  Certiricale  of  Incorporation. 
At  Ih*  dlMMtion  of  the  Board,  a*  appropriate,  the 
nutnlMr  la  Iha  tienominator  from  tims  to  tim* 
datTMMi  M  iharaa  of  Claaa  E  stock  SM  pttrchaaed 
and  inuaaaaa  a*  shares  are  needed  in  onler  to  meet 
certain  raquirernxnts  of  GM's  employee  benefit 
plana.  As  of  December  IMt ,  1M2.  and  IMS.  iha 
denominator  %va*  478  million.  479.3  million,  and 
480.9  million  shares. 


Stockholders'  equity  with  resf>ect  to 
Claaa  E  stock  has  climbed  from  $1.4 
billion  in  1988  to  $3.6  billion  in  1993. 
while  dividends  have  increased  from 
$.17  per  share  to  $.40  per  share  over  the 
same  six-year  period.  Fiuther.  the 
earnings  per  share  attributable  to  GM 
Class  E  stock  increased  by  a  compound 
14  percant  (14%)  per  annum  from  1988 
to  1993  when  earnings  per  share 
equaled  $1.51.  as  of  December  31. 
1993." 

11.  With  respect  to  the  stock  portion 
of  the  contribuUon.  <^A  requests 
exemptive  relief  from  the  prohibitions 
of  sections  406  and  407  of  the  Act 
because  of  its  belief,  more  fully 
discussed  below,  that  the  contribution 
would  not  meet  the  reqiiirements  for  the 
acquisition  of  "employer  securities" 
under  section  408(e)  of  the  Act.  In  this 
regard,  section  408(e)  provides,  in  part, 
that  sections  406  and  407  of  the  Act 
shall  not  apply  to  the  acquisition  or  sale 
by  a  plan  of  "qualifying  employer 
securities."  as  defined  in  section 
407(d)(5)  of  the  Act.  if  such  acquisition 
or  sale  is  for  adequate  consideration,  no 
commission  is  charged,  aqd.  in  the  case 
of  a  plan  other  than  an  eligible 
individual  account  plan,  such  as  a 
defined  benefit  plan,  such  acquisition 
does  not  exceed  10  percent  (10%)  of  the 
fair  mariiet  value  of  the  assets  of  such 
plan.  Under  section  407(d)(5)  stock  is  a 
"qualifying  employer  security."  if  such 
stock  is  issued  by  an  employer  of 
employees  covered  by  the  plan  or  by  an 
affiliate  of  such  employer.  Section 
407(d)(5)  further  provides  that  in  the 
case  of  a  plan  other  than  an  eligible 
individual  account  plan,  such  as  a 
defined  benefit  plan,  an  employer 
security  shall  be  considered  a 
"qualifying  employer  security."  only  if 
such  employer  security  satisfies  the 
requirements  of  section  407(fl(l). 
Section  407(f)(1)  provides  that  stock 
satisfies  the  requirements  of  this 
paragraph  if  no  more  than  25  percent 
(25%)  of  the  aggregate  issued  and 
outstanding  shares  of  stock  of  the  same 
class  is  held  by  the  plan  and  at  least  50 
percent  (50%)  of  the  aggregate  amount 
of  such  shares  is  held  by  persons 
independent  of  the  issuer. 

GM  believes  that  some  portion  of  the 
Class  E  Stock  to  be  contributed  to  the 
Plan  may  be  viewed  as  "qualifying 


'*lt  is  repreaaatMl  thai  tha  acquisition  by  the  Plan 
of  tlia  177  miUien  aharM  of  Claaa  E  stock  will  not 
have  any  dilutive  afiact  on  the  dividends  paid  on 
or  Iha  earnings  per  share  reported  for  Class  E  sto<  k. 
becaitsa  the  increase  in  the  number  of  tbaraa  of 
Claaa  E  stock  ouuunding  that  occurs  in  the 
nunarator  of  the  fraction  discussed  In  footnote  10 
without  an  adiustmem  to  the  denominator  of  such 
fraction  will  simply  reallocate  among  existing  CM 
common  sharaholdar  groups  the  amounts  of  GM 
earnings  availabla  (or  payment  of  dividends. 


employer  seciirities"  under  the  Act 
because,  up  to  a  certain  level,  the 
contribution  would  not  violate  the 
ERISA  Limits.  GM  represents  that  the 
Plan  already  owns  1 7  million  shares  of 
Class  E  stocJi.  Assuming  receipt  of  the 
cash  portion  of  the  contribution.  GM 
maintains  that  the  Plan  could  acquire 
additional  shares  of  Class  E  stock 
without  violating  the  10  percent  (10%) 
limitation  under  section  407(a)  of  the 
Act  However.  GM  desires  to  contribute 
a  far  larger  amount  of  Class  E  stock  to 
the  Plan,  with  the  result  that 
immediately  after  the  transaction  the 
Class  E  stock  held  by  the  Plan  would 
exceed  the  10  percent  (10%)  limitation. 

In  this  regaro,  the  fair  market  value  of 
the  total  assets  of  the  Plan,  as  of  March 
31. 1994,  was  approximately  $20.7 
billion.  The  fair  market  value  of  the 
"employer  securities"  and  "employer 
real  property"  held  by  the  Plan,  as  of 
that  date,  including  the  Class  E  stock  the 
Plan  already  owns,  constitutes 
approximately  3.1  percent  (3.1%)  of  the 
fair  market  value  of  the  assets  of  the 
Plan.  GM  estimates  that,  assuming  the 
Plan  receives  the  cash  portion  of  the 
contribution  and  a  discount  on  the  Class 
E  stock  as  a  result  of  certain  restrictions 
applicable  to  such  stock,  the  aggregate 
value  of  "employer  securities"  and 
"employer  real  property"  held  by  the 
Plan  immediately  after  the  contribution 
will  constitute  approximately  21 
percent  (21%)  of  the  value  of  the  total 
assets  of  the  Plan. 

The  applicant  further  notes  that  the 
nimiber  of  shares  of  Class  E  stock  which 
GM  intends  to  contribute  to  the  Plan 
may  violate  the  25  percent  (25%) 
limitation  under  section  407(f)  of  the 
Act.  It  is  represented  that  there  were 
255,763,512  shares  of  Class  E  stock 
issued  and  outstanding,  as  of  December 
31. 1993.  If  GM  contiibutes  177  million 
shares  of  Class  E  stock,  those  shares 
plus  the  1 7  million  shares  the  Plan 
already  owns  would  boost  the  Plan's 
holding  to  approximately  194  million 
shares.  Accordingly,  it  is  anticipated 
that  immediately  after  the  transaction, 
the  Plan  would  hold  approximately  45 
percent  (45%)  of  all  the  then  issued  and 
outstanding  shares  of  Class  E  stock. 

Further,  it  is  represented  that  several 
other  plans  sponsored  by  GM  or  its 
affiliates  held,  as  of  January  31, 1994,  in 
the  aggregate,  some  47.1  million  shares 
of  Class  E  stock.  If  the  contribution  was 
made  pursuant  to  an  exemption  granted 
by  the  Department,  it  is  estimated  that 
the  shares  of  Class  E  stock  held  by  other 
GM  plans  would  equal  approximately 
11  percent  (11%)  of  the  then  issued  and 
outstanding  shares.  GM  believes  an 
issue  exists  as  to  whether  such  plans  are 
independent  of  the  issuer,  within  the 


meaning  of  section  407(f)(1)(B)  of  the 
Act.  If  the  other  plans  are  not 
independent  of  tbe  issuer,  the  Plan's 
acquisition  of  Class  E  siodk  would 
violate  the  50  percent  (50%)  limitation 
under  section  407(0- 

Following  the  contribution  of  the 
Class  E  stock,  the  Plan  will  hold  such 
stock  for  some  period  of  time  in 
amounts  exceeding  the  ERISA  Limits 
discussed  above.  Accordingly.  GM 
requests  exemptive  relief  from  sections 
406(a)(2)  and  407  of  the  Act  for  the 
continued  holding  of  the  Class  E  stock 
until  UST  determines  that  it  is 
appropriate  to  dispose  of  such  stock  on 
behalf  of  the  Plan. 

Agreement  With  PBGC  and  Use  of 
Credit  Balance 

12.  Pursuant  to  an  agreement  in 
principle  executed  on  May  9. 1994.  GM 
and  the  PBGC  agreed  upon  terms 
respecting  both  the  timing  and  use  of 
credit  balances  in  the  Plan's  funding 
standard  account  that  will  result  from 
the  contribution.  Under  the  general 
terms  of  this  agreement,  the 
contribution  of  the  approximately  $10 
billion  combined  value  of  cash  and 
Class  E  stock  will  be  credited  to  the 
Plan's  fimding  standard  account.  A  cash 
and  stock  credit  balance  would  be 
established  for  the  Plan  representing  the 
value  of  such  cash  and  Class  E  stock.  It 
is  represented  that  the  actual 
contribution  of  the  cash  and  Class  E 
stock  may  not  occur  all  at  one  time  but 
will  be  completed  by  September  30. 
1995.  In  this  regard.  GM  contributed  on 
July  27. 1994.  $2.5  biUion  in  cash  to  the 
Plan  and  on  September  19, 1994.  GM 
contributed  an  additional  $750  million. 
It  is  anticipated  that  before  the  end  of 
1994,  GM,  at  its  election,  may  contribute 
another  $750  million  to  the  Plan.  If  this 
exemption  is  granted,  GM  has  the 
option  to  consider  such  cash 
contributions  as  part  of  the  proposed  $4 
billion  contribution  in  cash  to  the  Plan 
required  under  the  PBGC  Agreement,  or, 
at  its  discretion,  GM  may  elect  to  make 
an  additional  payment  of  $4  billion  in 
cash  to  the  Plan. 

This  contribution  will  be  in  excess  of 
the  minimum  funding  requirements  of 
the  Act  and  the  Code.  Under  the  normal 
operation  of  the  minimum  funding 
account,  the  credited  value  of  such 
contribution  would  reduce  in  the  year 
contributed  the  amoimt  that  GM  is 
otherwise  required  to  contribute  to  the 
Plan.  Further,  if  the  credits  were  not 
utilized  in  any  given  year,  GM 
ordinarily  would  be  able  to  use  the 
resulting  credit  balance,  with  interest 
thereon,  in  succeeding  years  because  the 
contribution  had  not  previously  been 


applied  to  meet  its  minimum  funding 
obligations. 

However,  pursuant  to  the  agreement 
between  GM  and  the  PBGC,  GM  has 
agreed  to  defer  for  two  (2)  years  the  use 
of  the  credit  balance  arising  from  the 
contribution  and,  thereafter,  to  phase  in 
full  access  by  GM  to  the  credit  balance 
in  the  Plan's  funding  standard  account. 
This  approach  is  designed  to  assure  that 
the  Plan  will  continue  to  receive 
contributions  substantially  in  excess  of 
those  to  which  it  would  otherwise  be 
entitled. 

The  terms  of  the  PBGC  Agreement 
contemplate  that  the  contribuUon  of 
cash  and  shares  of  the  Class  E  stock  to 
be  made  in  1994  "  and  1995  would  be 
in  addition  to  the  satisfaction  by  GM  of 
its  statutory  fimding  requirements  to  the 
Plan.  For  1994,  GM  could  not  credit  any 
of  the  amounts  contributed  pursuant  to 
the  PBGC  Agreement  towards  satisfying 
its  statutory  funding  requirements. 
Before  1997,  GM  could  use  only  the 
interest  generated  by  the  cash  portion  of 
the  contribution  to  o^set  its  funding 
requirements.  Starting  in  1997  and 
continuing  forward,  GM  could  use  all  of 
this  cash  credit  balance  subject  to  one 
limitation.  A  credit  balance  reserve  is 
maintained  in  the  Plan  consisting  of  the 
cash  credit  balance  or  cash  generated 
from  stock  that  has  been  sold  in  an 
amount  equal  to  at  least  25  percent 
(25%)  of  the  contributed  value  of  any 
remaining  unsold,  contributed  Class  E 
stock  for  so  long  as  the  then  current 
value  of  Class  E  stock  or  other  shares 
("employer  securities"  or  non-employer 
securities  exchanged  for  Class  E  stock) 
exceeds  the  ERISA  Limits.  This 
restriction  will  expire  on  October  1, 
2003,  if  the  Class  E  stock  has  been 
exchanged  for  non-employer  securities. 
The  balance  of  available  credits  without 
regard  to  this  limitation  could  be  used 
by  GM  without  restriction  starting  in 
2004  and  continuing  in  later  years. 

Beginning  in  1999  and  continuing 
until  2004.  GM  will  have  access 
annually  to  an  amount  of  up  to  $1.5 
billion  of  the  stock  credit  balance 
generated  by  the  stock  which  has  been 
sold.  Any  unused  portion  of  this  $1.5 
billion  can  be  carried  forward  with 
interest  to  future  years  and  could  be 
used  in  addition  to  amounts  otherwise 
allowed. 

There  are  two  exceptional 
circumstances  which  if  they  arise  will 
permit  GM  access  to  greater  amounts  of 
the  cash  and  stock  credit  balances  than 
the  amounts  described  above.  First,  if  a 


new  law  is  passed  which  increases  GM's 
funding  obligations,  then  GM  will  have 
access  to  an  additional  amount  of  the 
cash  and  stock  credit  balances  each  year 
to  satisfy  such  increase  generated  by  the 
legislation.  From  1996  through  2000.  the 
additional  amounts  from  the  cash  and 
stock  balances  available  would  be  the 
lesser  of  $750  million  per  year  or  the 
amount  of  the  legislative  increase  in  the 
minimum  funding  account.  Thereafter. 
GM  would  have  access  to  the  lesser  of 
$950  milhon  per  year  or  the  amount  of 
the  legislative  increase  in  the  minimum 
funding  account. 

Second,  starting  in  1997.  if  GM 
experiences  a  "bad"  year  in  which 
losses  from  its  North  American 
Operations  exceed  $1.5  billion  and  its 
cash  '8  falls  below  $3  billion,  GM  can 
access  up  to  em  additional  $1  billion  of 
the  credit  balances  that  year:  subject  to 
a  cap  of  no  more  than  $2  billion  in  any 
five  (5)  year  period.  In  any  subsequent 
"good"  year  in  which  GM's  profits  from 
its  North  American  Operations  exceeds 
$1  billion,  the  available  credit  balances 
would  be  reduced  by  the  additional 
amount  used  in  the  prior  "bad"  year.  In 
effect,  GM  would  be  able  to  access  the 
available  credit  balances  from  a  future 
"good"  year  to  use  in  a  "bad"  year.  In 
addition,  within  five  (5)  years  after  GM 
takes  any  credits  in  a  "bad"  year,  the 
remaining  credit  balances  will  be 
reduced  by  a  corresponding  amount. 

Subject  to  these  annual  caps,  the 
actual  amount  of  the  stock  credit 
balance  available  to  GM  will  depend  on 
whether  the  Plan  continues  to  hold 
contributed  Class  E  stock  (or  other 
"employer  securities"  exchanged  for 
such  stock)  above  the  ERISA  Limits.  For 
purposes  of  this  determination,  the 
contributed  Class  E  stock  (or  other 
"employer  securities"  exchanged  for 
such  stock)  would  be  valued  at  the 
lesser  of  the  contributed  value  (plus 
interest) '«  or  the  then  current  fair 
market  value  of  such  stock. 

In  this  regard,  for  as  long  as  the  value 
of  the  Class  E  stock  in  the  Plan  (or  other 
"employer  securities"  exchanged  for 
such  stock)  exceeds  the  ERISA  Limits. 
GM's  access  to  the  stock  credit  balance 
will  be  limited  to  an  amount  equal  to 
the  value  of  the  contributed  Class  E 
stock  that  has  been  sold.  For  purposes 
of  this  provision,  the  value  of  Class  E 
stock  that  has  been  sold  is  defined  to 
mean  the  lesser  of  the  contributed  value 
of  the  sold  Class  E  stock  (plus  interest) 


"Because  the  reporting  year  for  the  Plan  runs 
from  October  1st  through  the  following  September 
30th.  reference  to  year  (e.g.)  1994  meani  Plan  year 
1993;  1995  means  Plan  year  1994.  etc. 


■""Cash"  is  defined  as  U.S.  Automotive  cash  and 
marketable  securities  (excluding  EDS  and  GMHE)  as 
currently  deHned  by  U.S.  GAAP  as  measured  on 
December  31  of  that  year. 

'*It  is  represented  that  interest  will  be  computed 
at  tbe  Plan's  funding  standard  account  rate, 
currently  9%. 
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or  the  actual  procaeda  raceivad  upon 
aala  of  nich  ctock. 

Whan  tha  lasaor  of  tba  contributed 
valua  (plua  intarut)  or  tha  than  cuirent 
fair  markat  value  of  tha  "employar 
Mcurities"  held  by  the  Plan  constitutes 
less  than  tha  ERISA  LimiU.  the 
maxlmuni  amount  of  tha  stock  credit 
balance  CM  will  have  accaas  to  would 
be  the  value  of  the  Qasa  E  stock  that  has 
bean  sold,  plus  75  percent  (75%)  of  the 
value  of  the  Class  E  stock  (or  "employer 
saciiritias"  exchanged  for  such  Class  E 
stock)  still  held  in  the  Plan. 

In  the  event  the  Class  E  stock 
contributed  to  the  Plan  has  been 
exchanged  for  non-employer  securities. 
the  amount  of  tha  stock  cradit  balance 
available  to  CM  will  be  75  percent 
(75%)  of  the  value  of  the  unsold  shares 
plus  the  value  of  the  slock  sold  with  a 
rurther  Umitation  that  the  total  amount 
of  tba  credit  balance  related  to  unsold 
securitias  that  can  be  used  by  CM  may 
not  excaad  10  percent  (10%)  of  the  then 
fair  market  valua  of  the  assets  of  the 
Plan. 

When  Class  E  stock  lot  any  shares 
exchanged  for  Class  E  stock)  are  sold, 
the  amount  of  the  stock  credit  balance 
related  to  such  shares  shall  be  adjusted 
to  the  value  actually  received  for  such 
shares  if  tha  valua  received  is  less  than 
the  cmtributad  value  of  tha  shares  plus 
interest.  If  the  Class  E  stock  (or  any 
shares  exchanged  for  Class  E  stock)  are 
sold  for  more  than  tha  contributed  value 

Elus  interest,  any  excess  proceeds  will 
B  amortized  as  actuarial  gain.  If  CM 
uses  any  amount  of  the  stock  credit 
balance  related  to  unsold  shares,  such 
amount  shall  be  adiusted  to  reflect  tha 
lower  of  (i)  contributed  value  plus 
interest  thereon  or  (ii)  the  then  current 
fair  market  value  as  of  the  date  CM 
accessed  the  stock  credit  balance.  If  the 
value  ultimately  received  for  the  shares 
with  respect  to  which  tba  related 
portion  of  the  credit  balance  has 
previously  been  used  is  less  than  the 
credit  balance  utilized,  then  the  amount 
of  the  remaining  credit  balance  related 
to  tha  contribution  of  Class  E  stock  shall 
ba  laduced  by  the  amount  of  any  loss 
(offMt  by  unamortized  gains)  which  has 
not  been  previously  amortized. 
Under  the  terms  of  the  PBGC 
Agreement.  PBGC  will  have 
responsibility  for  monitoring  CM's 
comphance  with  the  terms  of  such 
agreement.  The  enrolled  actuary  for  the 
Plan  will  calculate  CM's  sUtutory 
funding  requirements  and  certify  CM's 
use  of  the  contribution  credit  balances. 
CM  will  also  provide  the  PBGC  with  a 
copy  of  the  actuarial  valuation  reports 
for  the  Plan  and  information  concerning 
GM's  use  of  the  contribution  credit 
balances,  including  the  distribution  of 


the  stock  credit  balance  between  sold 
and  unsold  Class  E  stock.  CM's 
indapandant  auditor  will  provide  a 
statement  to  PBGC  ooca  CM  utilizes  the 
financial  QaxiUhty  provisions  described 
above. 

UST  has  engaged  Duff  k  Phelps  to 
determine  tba  fair  market  value  of  the 
shares  of  Class  E  stock  as  of  the  date  of 
the  contribution  of  such  shares  to  the 
Plan.  As  requested  by  UST.  DuffA 
Phelps  will  also  determine  the  fair 
market  value  of  tha  Class  E  stock  at 
various  times  required  under  the  PBGC 
Agreement. 

Future  Transfers  and  Other  Dispositions 
of  OassE  Stock 

13.  UST.  the  independent  fiduciary 
acting  on  behalf  of  the  Plan,  has 
negotiated  r^stration  and  other  rights 
attendant  to  the  Plan's  ownership  of  the 
Class  E  stock.  These  rights  are  reflected 
in  the  terms  and  conditions  as  set  fcath 
in  two  agreements — the  Registration 
Rights  Agreement  and  the  Transfer 
Agraameiit  (tba  RRA  and  the  Transfer 
Agreement)  and  give  the  Plan  the  ability 
to  sell  iu  Class  E  stock  at  such  times  and 
in  such  amounts  so  as  to  balance  the 
obfectives  of  diversification  and 
maximization  of  the  value  of  such  stock 
to  the  Plan,  including  maintenance  of  an 
orderly  market 

It  is  proposed  that  these  registration 
and  transfer  rights  »  will  apply  to  all 
Class  E  stock  held  by  the  Plan  whether 
acquired  pursuant  to  the  proposed 
contribution  in-kind  or  otherwise  held 
by  the  Plan  at  the  time  the  exemption 
is  granted.  In  this  regard,  the  17  million 
shares  of  Qass  E  stock  held  by  the  Plan 
prior  to  the  contribution  will  be 
surrendered  to  GM  so  that  restrictions 
may  be  placed  on  such  shares.  At  the 
same  time,  a  registration  rights 
agreement  to  which  the  17  milhon 
shares  of  CUss  E  stock  held  by  the  Plan 
are  now  sxibiect  will  be  cancelled.  UST 
represents  that  the  substitution  of  the 
RRA  for  the  current  registration  rights 
agreement  to  which  the  17  milhon 
shares  are  subject  will  not  devalue  such 
shares. 

The  RRA  contains  various  provisions 
regarding  registration  procedures, 
including  selection  of  underwriters,  GM 
and  Plan  holdbacks  in  connection  with 
securities  offerings  effected  by  each 
other,  payment  of  registration  expenses 
and  indemnification  for  disclosure- 
related  liability,  if  the  Qass  E  stock  is 
converted  or  exchanged  into  securities 
of  any  issuer  other  than  CM  in 


**  Par  p«rpo«M  of  th*  RRA  and  the  Transfer 
ApiMHal.  tba  tann.  'transfer"  maans  any  offer. 
tab.  tfi—hr.  or  other  ditpoahioa  oi  tba  Claaa  E 
itock  held  by  the  Plan. 


connection  with  a  transaction  to  which 
CM  is  a  party.  GM  will  cause  the  issuer 
of  such  securities  to  be  bound  by  all  the 
provisions  of  the  RRA.  and  such  issuer 
will  succeed  to  the  rights  and 
obligations  of  GM,  other  than  those 
relating  solely  to  CM's  contribution  of 
the  shares  to  the  Plan.  Upon  reduction 
of  the  Plan's  ownership  to  less  than  2 
percent  (2%)  of  the  outstanding  Class  E 
stock  the  registration  rights  wiU 
terminate.  Under  the  RRA.  as  long  as  the 
Plan  owns  more  than  2  percent  (2%)  of 
the  outstanding  Class  E  stock,  the  Plan 
may  transfer  such  stock  only  under 
certain  terms  and  conditions 
summarized  in  the  paranaphs  below. 
Pursuant  to  the  RRA,  me  Plan  may 
make  two  "demand"  transfers  in  any 
twelve  (12)  month  period.  Such 
transfers  may.  at  UST's  discretion,  be 
effected  pursuant  to  either  underwritten 
public  offerings  registered  under  the 
Securities  Act  of  1933  or  negotiated 
transacticHis.  whether  registered  or  not. 
The  RRA  requires  GM  to  prepare  and 
file  the  appn^riate  registration 
statements  with  the  Seciuities  and 
Exchange  Commission  (SEC)  upon  the 
Plan's  "demand"  registration  and  to 
cooperate  with  the  Plan  and  the 
underwriters  in  the  registration  and 
selling  process. 

It  is  represented  that  there  will  be  no 
limit,  except  for  market  considerations. 
on  the  amount  of  Class  E  stock  that  can 
be  sold  pursuant  to  a  "demand"  transfer 
by  the  Plan.  However,  in  any  public 
offiering  the  lead  underwriters  must 
agree  to  use  their  best  efforts  to  assure 
that  no  more  than  2  percent  (2%)  of  the 
outstanding  Class  E  stock  is  transferred 
to  any  person  or  related  group.  In 
addition,  in  a  negotiated  transaction,  the 
Plan  may  not  transfer  more  than  2 
percent  (2%)  of  the  outstanding  Class  E 
stock  to  any  person  or  related  group  or 
may  not  transfer  at  all  to  any  person  or 
related  group  required  to  file  a  Schedule 
13D  under  the  Securities  Exchange  Act 
of  1934. 

The  RRA  permits  GM  to  postpone  any 
"demand"  transfer  by  the  Plan  in  order 
that  such  transfer  not  interfere  with 
certain  corporate  transactions  or  if  such 
transfer  would  require  disclosure  of 
previously  non-public  information.  The 
Plan  has  also  agreed  not  to  make  any 
transfer  of  Class  E  stock  until  ninety  (90) 
days  after  the  completion  of  any 
underwritten  public  offering  of  such 
stock  or  any  securities  convertible  info 
or  exchangeable  or  exercisable  for  such 
stock.  If,  as  a  result  of  such 
postponements  or  such  market 
holdbacks,  the  Plan  is  not  able  to  effect 
a  "demand"  transfer  for  a  period  of 
thirteen  (13)  months,  GM  must 
terminate  the  postponement  within 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14.  1994  /  Notices 


56547 


sixty  (60)  days  of  the  Plan's  notification 
to  CM  of  such  fact  and  take  all 
reasonable  actions  necessary  to  efi^ect 
such  transfer. 

The  RRA  contains  provisions  for 
coordinating  the  registration  rights  of 
the  Plan  with  the  registration  rights 
granted  by  GM  to  other  investors, 
including  a  strategic  partner  (the 
Strategic  Partner).  A  Strategic  Partner  is 
an  investor  acting  in  concert  with 
respect  to  an  investment  in  GM  and 
designated  by  the  Board  of  GM,  that 
acquires  more  than  10  percent  (10%)  of 
the  outstanding  Class  E  stock  in  a 
transaction  intended  to  achieve  a 
strategic  objective.  In  this  regard,  until 
the  earlier  of  the  date  the  Plan  reduces 
its  holdings  to  less  than  100  million 
shares  of  Class  E  stock  or  the  fifth 
anniversary  of  the  contribution  of  such 
stock  to  the  Plan  by  GM.  the  Plan's  right 
to  a  "demand"  transfer  will  take  priority 
over  any  "demand"  registration  rights 
granted  to  the  Strategic  Partner.  In 
addition,  imtil  the  Plan  reduces  its 
holdings  to  less  than  25  million  shares 
of  Class  E  stock,  the  Plan  may  elect  to 
participate  in  any  "demand" 
registration  requested  by  the  Strategic 
Partner  on  an  equal  basis.  After  the  Plan 
has  reduced  its  holdings  of  Class  E  stock 
to  less  than  25  million  shares,  it  may 
participate  in  any  Strategic  Partner 
"demand"  registration.  However,  if 
there  is  a  limit  on  the  number  shares  of 
Class  E  stock  included  in  such 
registration,  those  of  the  Strategic 
Partner  will  be  included  first,  but  the 
Plan's  shares  will  have  priority  over  all 
other  holders  of  registration  rights  from 
GM. 

The  Plan  may  participate  in 
"piggyback"  registrations  in  cormection 
with  underwritten  public  offerings 
initiated  by  GM  or  any  other  holder  of 
Class  E  stock  with  registration  rights, 
subject  to  customary  cutback  provisions 
and  coordination  with  such  other 
holders.  In  a  "piggj-back"  registration,  if 
the  Plan  expects  to  include  at  least  25 
percent  (25%)  of  the  total  number  of 
shares  of  Class  E  stock  in  the  offering, 
the  Plan  may  select  a  co-manager 
reasonably  acceptable  to  GM.  The 
number  of  shares  that  the  Plan  may 
include  in  a  "piggyback"  registration 
may  be  limited,  if  the  lead  underwriter 
or  co-managers  determine  that  the  total 
number  of  shares  of  Class  E  stock 
proposed  to  be  sold  will  adversely  affect 
the  marketability  of  the  offering.  In  this 
regard,  the  shares  that  CM  proposes  to 
sell  will  take  priority.  Until  the  earlier 
of  the  date  the  Plan  reduces  its  holdings 
of  Class  E  stock  to  less  than  100  million 
shares  or  the  seventh  anniversary  date 
of  the  initial  contribution,  the  Plan's 
shares  will  take  priority  over  those  of 


any  other  holder  of  registration  rights, 
including  the  Strategic  Partner.  Until 
the  Plan  reduces  its  holdings  of  Class  E 
stock  to  less  than  25  million  shares,  the 
Plan's  shares  and  those  held  by  the 
Strategic  Partner  (who  owns  at  least  25 
million  shares)  will  be  included  in  the 
offering  on  a  pro  rata  basis  after  the 
shares  of  GM  and  before  the  shares 
proposed  to  be  sold  by  other  holders  of 
registration  rights. 

If  the  Plan  has  reduced  its  ownership 
of  Class  E  stock  to  below  7.5  percent 
(7.5%)  on  a  fully  diluted  basis, 
excluding  employee  stock  options  and 
similar  rights,  the  Plan  may  tender  into 
third-party  tender  offers  for  such  stock. 
However,  at  any  time  while  the  Plan 
holds  more  than  7.5  percent  (7.5%)  of 
the  Class  E  stock,  it  may  tender  or  "put" 
such  stock  only  under  certain 
conditions.  Those  conditions  center 
around  whether  GM  has  in  effect  a 
stockholders  rights  plan.  If  a 
stockholders  rights  plan  has  not  been 
adopted  the  Plan  may  tender  its  shares 
of  Class  E  stock.  Generally,  however,  if 
a  stockholder's  rights  plan  has  been 
adopted  and  remains  in  effect  during 
the  offiering  (assuming  the  rights  have 
not  been  redeemed  or  revoked),  the  Plan 
may  not  tender  into  the  offer  imless 
other  conditions  are  met,  including 
GM's  consent  to  the  tender. 

In  the  event  GM  withholds  its  consent 
and  prevents  the  Plan  fi-om  tendering 
into  a  third-party  tender  offer  and  the 
tender  results  in  the  purtiiase  of  more 
than  50%  of  the  total  combined  voting 
power  of  all  outstanding  securities  of 
GM,  the  Plan  will  have  the  option  to  put 
to  GM  the  same  number  of  shares  that 
would  have  been  tendered  for  a 
purchase  price  in  cash  equal  to  the  price 
per  share  offered  in  the  tender.  In  the 
event  the  consideration  offered  in  the 
tender  was  payable  in  a  form  other  than 
cash,  the  RRA  provides  prtx:edures  for 
valuing  such  consideration  for  purposes 
of  the  Plan's  put  option. 

In  addition  to  the  transfers  described 
in  the  paragraphs  above,  the  Plan  under 
the  RRA  is  also  permitted  to  transfer 
Class  E  stock:  (1)  Pursuant  to  Rule  144 
under  the  Sectirities  Act  of  1933  after 
the  Plan  has  reduced  its  ownership  to 
less  than  50  million  shares  of  such 
stock,  subject  to  certain  volume 
limitations;  (2)  pursuant  to  Rule  144  of 
the  Securities  Act  ori933  after  the  Plan 
has  reduced  its  holdings  of  Class  E  stock 
to  less  than  25  million  shares,  subject  to 
certain  volume  limitations  only  if  the 
Plan  is  then  an  affiliate  of  GM;  (3)  to  GM 
or  any  of  its  subsidiaries  or  to  any 
employee  benefit  plan  sponsored  by  GM 


or  its  affihates;  2"  and  (4)  piu-suant  to 
mergers  or  consolidations  in  which  GM 
or  a  subsidiary  is  a  constituent 
corporation. 

14.  Certain  additional  restrictions  will 
be  imposed  on  the  Plan's  abiUty  to 
transfer  the  Class  E  stock  imder  the 
terms  of  the  Transfer  Agreement.  Unlike 
the  RRA,  restrictions  on  transfer 
contained  in  the  Transfer  Agreement  are 
only  effective  between  GM  and  the  Plan. 
These  restrictions  will  be  modified  or 
terminated  at  various  times  depending 
on  the  occurrence  of  certain  events. 

In  this  regard,  until  the  Class  E  stock 
is  converted  into  or  exchanged  for 
shares  of  capital  stock  of  EDS  in  a 
transaction  that  results  in  GM  no  longer 
controlling  EDS  (the  Split-Off),  the  Plan 
will  not  be  permitted  to  transfer  more 
than  5  percent  (5%)  of  the  total  value  of 
Class  E  stock  then  outstanding  to  any 
foreign  person,  as  defined  in  the  Code. 
Fimher.  until  185  days  after  the 
effective  date  of  the  Split-Off.  the  Plan 
may  not  transfer  Class  E  stock  to  any 
person  or  related  group  that  would,  as  , 
a  result  of  such  transfer,  own  40  percent 
(40%)  or  more  of  the  outstanding  Class 
E  stock.  Under  certain  circumstances 
after  the  Split-Off.  the  Plan  may  not 
transfer  any  Class  E  stock  if,  as  a  result, 
the  Plan  would  own  less  than  50 
percent  (50%)  of  the  Class  E  stock  that 
it  owned  immediately  after  it  received 
notice  from  GM  of  the  SpUt-Off.  From 
the  date  of  the  initial  contribution  until 
the  second  anniversary  of  the  Split-Off, 
luiless  EDS  announces  a  merger  with 
one  or  more  corporations,  the  Plan  may 
not  transfer  Class  E  stock  to  any  person 
or  related  group,  if,  as  a  result,  such 
person  or  group  would  own  5  percent 
(5%)  or  more  of  the  Class  E  stock  then 
outstanding. 

15.  In  managing  the  Class  E  stock. 
UST  anticipates  liquidating  such  shares 
over  time  in  a  prudent  and  order  iy 
fashion  in  accordance  with  the  terms  of 
the  RRA  and  the  Transfer  Rights 
Agreement.  Such  dispositions  may 
result  from  sales  or  exchanges  of  the 
Class  E  stock  between  the  Plan  and  GM 
or  its  affiliates,  or  certain  defined 
contributions  plans  sponsored  by  GM  or 
its  affihates,  or  the  exercise  of  the  put 
option  held  by  the  Plan  pursuant  to  the 
terms  of  the  RRA.  It  is  represented  that 
the  amount  received  by  the  Plan  upon 
any  sale  or  exchange  of  Class  E  stock 


^'  GM  represents  that  only  defined  contribution 
plans  maintained  by  GM  or  its  affiliates  will  be 
involved  in  such  transfers  and  that  the  purchase 
price  paid  will  be  at  the  prevailing  price  for  such 
stock  on  the  NYSE.  In  this  regard,  the  Depanment 
notes  that  no  relief  is  proposed  herein  for  the 
acquisition  of  Class  E  stock  by  defuied  contribution 
plans  maintained  by  GM.  However,  relief  for  such 
transactions  may  be  provided  by  seaion  406(e)  of 
the  Act. 


UMI 


56548  Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Notices 

■  ,         ,  ■    .  ,1  ,  — -—  -  —  .,—  ■—— .  -  > ■  ,  — 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Notices 


56549 


with  CM  or  its  affiliates  will  be  for  no 
less  than  "adequate  consideration" 
within  the  meaning  set  forth  in  section 
3(18)  of  tiie  Act,  and  the  amount 
received  by  the  Plan  upon  any  sale  of 
Class  E  stock  to  a  defined  contribution 
plan  maintained  by  CM  or  its  affiliates 
will  be  the  prevailing  price  for  such 
stock  on  the  NYSE.  CM  requests  relief 
under  section  406  of  the  Act  in 
connection  with  such  transactions. 

In  the  case  of  dispositions  to  defined 
contribution  plans  maintained  by  CM,  it 
is  represented  that  the  trustee  of  such 
plan  will  acquire  Class  E  stock  only  for 
the  purposes  of  satisfying  demand 
created  by  the  plan's  participants.  Any 
Class  E  stock  so  acquired  by  the  defined 
contribution  plan  will  be  allocated  to 
participants  accounts.  The  transactions 
in  which  plan  participants  acquire  Class 
E  stock  will  be  registered  under  SEC 
form  S-8  and,  thus,  the  ability  to  resell 
such  shares  will  not  be  restricted  in  any 
way. 

16.  The  Class  E  stock  to  be 
contributed  by  CM  will  be  acquired  and 
managed  on  behalf  of  the  Plan  by  UST. 
UST  has  been  appointed  to  serve  as 
independent  fiduciary  on  behalf  of  the 
Plan  with  respect  to  the  acquisition  of 
the  Class  E  stock  and  will  also  serve  as 
trustee  of  the  Plan  with  sole  discretion 
respecting  the  management  and 
disposition  of  the  Clas.s  E  stock  after  the 
acquisition. 

It  is  represented  that  neither  CM  nor 
any  of  its  subsidiaries  has  any 
ownership  interest  in  UST  or  in  any  of 
its  affiliates.  Fiulher.  it  is  represented 
that  UST  is  independent  of  CM  in  that 
neither  UST  nor  any  of  its  affiliates 
performed  any  services  for  CM,  as  of  the 
date  the  application  wcs  filed. 

UST  represents  that  it  is  qualified  to 
serve  as  independent  fiduciary  and 
trustee  on  behalf  of  the  Plan  with 
respect  to  the  proposed  transactions.  In 
this  regard.  UST  represents  that  it  has 
provided  investment  management  and 
trust  services  to  plans,  institutions, 
endowments,  foundations,  and 
individuals  for  the  past  150  years.  In 
addition  to  its  investment  management 
expertise.  UST  has  extensive  experience 
in  providing  asset  allocation,  trading 
strategy,  investment  advisory,  and 
broker-dealer  services.  In  this  regard, 
UST  represents  that  it  currently  has 
under  discretionary  management  more 
than  $30.5  billion  in  assets  and  more 
than  $241  billion  in  assets  under  non- 
discretionary  custodianship.  It  is 
represented  that  UST  has  extensive 
experience  with  the  prudent  acquisition 
and  management  of  "employer 
seciuities,"  pursuant  to  the  provisions 
of  Act.  It  is  further  represented  that  UST 
employs  a  staff  of  professionals  who 


have  actually  managed  "employer 
securities"  for  plans  in  diverse 
situations,  including  ESOP-financed 
leveraged  buy-outs,  proxy  voting,  and 
other  matters. 

Under  the  terms  of  its  engagement, 
UST  has  sole  and  exclusive  authority 
and  responsibility  to  act  on  behalf  of  the 
Plan  to:  (1)  Negotiate  with  CM  the  terms 
and  conditions,  including  registration 
rights,  under  which  the  Class  E  stock 
may  be  acquired  and  held  by  the  Plan; 
(2)  determine  whether  the  Plan  should 
acquire  the  Class  E  stock  on  such  terms 
ai.d  conditions;  (3)  prepare  and  issue  to 
the  Plan  a  report  containing  its 
reasoning  and  conclusions  as  to  the 
propriety  under  the  Act  of  acquiring  and 
holding  the  Class  E  stock;  and  (4) 
determine,  with  the  assistance  of  Duff  & 
Phelps,  the  fair  market  value  of  the 
Class  E  stock  contributed  to  the  Plan 
and  determine  the  fair  market  value  of 
such  stock  at  various  times  pursuant  to 
the  terms  of  the  FBCC  Agreement. 

It  is  represented  that,  after  the 
contribution  of  the  Class  E  stock  by  CM 
to  the  Plan,  such  contributed  stock 
together  with  any  other  shares  of  Class 
E  stock  owned  by  the  Plan,  will  be  held 
in  a  separate  trust  for  which  UST  has 
agreed  to  serve  as  trustee.  As  trustee,  it 
is  represented  that  UST  will  have  sole 
discretionary  control  respecting  the 
management  and  disposition  of  all  the 
Class  E  stock  in  such  trust  and  will 
exercise  all  voting  and  other  rights 
attendant  to  ownership  of  the  shares. 
With  regard  to  disposition  of  the  Class 
E  stock,  UST  may  need  to  retain  a 
broker  or  other  service  provider.  It  is 
represented  that  such  service  provider 
will  not  be  an  afliliate  of  UST  or  CM  or 
its  affiliates.22 

UST  is  authorized  to  engage  outside 
advisors  to  assist  in  the  performance  of 
its  duties.  In  this  regard,  UST  has 
engaged  the  law  firm  of  lones.  Day. 
Reavis  &  Pogue  to  advise  it  and  to  serve 
as  legal  counsel.  UST  has  engaged  the 
services  of  Goldman,  Sachs  &  Company 
(Goldman)  as  its  financial  advisor  to  aid 
in:  (1)  Evaluating  market-related  issues 
with  respect  to  the  Class  E  stock;  (2) 
assisting  UST  in  negotiating  the  terms 
and  conditions  of  the  acquisition  of  the 
Class  E  stock;  and  (3)  providing 
background  information  to  UST  to 
facilitate  the  determination  of  the  value 
of  Class  E  stock  at  the  time  of  the  initial 
acquisition  by  the  Plan.  UST  has  also 
retained  Duff  &  Phelps  to  furnish  at  the 
time  of  each  contribution  of  shares  of 
Class  E  stock  its  opinion  as  to  the  value 
of  such  shares  which  will  reflect  an 
appropriate  discount  from  the  trading 


"The  applicant  repres«nts  that  it  will  rely  in  this 
regard  on  section  408(b)(2)  of  the  Act 


price  in  light  of:  (a)  The  number  of 
shares  being  contributed,  (b)  the  Class  E 
stock  already  owned  by  the  Plan,  and  (c) 
the  terms  and  conditions  in  certain 
agreements  with  CM,  relating  to  the 
transfer  of  such  shares.  The  dollar 
amount  of  the  25  percent  (25%)  credit 
balance  reserve  maintained  in  the  Plan 
will  be  based  on  the  value  of  the  Class 
E  stock  as  determined  by  Duff  &  Phelps 
at  the  request  of  UST  at  the  time  of  the 
contribution.  UST  also  represents  that  it 
will  engage  a  financial  advisor  to  assist 
it  in  plaiming  for  and  timing  the 
disposition  of  Class  E  stock  held  by  the 
Plan.  It  is  further  represented  that  GM 
and  its  affiliates  have  no  ownership 
interest  in  Goldman  or  Dufl'  &  Phelps, 
and  neither  party  currently  serves  in 
any  capacity  for  GM. 

Because  tne  marketability  and 
dividends  of  Class  E  stock  are  based  on 
the  earnings  and  financial  performance 
of  EDS,  UST  has  reviewed  the  business 
of  EDS.  as  well  as  that  of  CM.  In  this 
regard.  UST  has  reviewed  historical 
financial  information,  equity  research 
views,  and  rating  agency  views  with 
respect  to  both  CM  and  EDS. 

In  evaluating  the  proposed 
transaction,  UST  along  with  its  financial 
advisor  and  legal  counsel,  have 
reviewed  those  documents  which  it 
deemed  relevant  to  the  proposed 
contribution  of  cash  and  Class  E  stock, 
including  but  not  limited  to:  (a)  the 
Certificate  of  Incorporation  of  GM  and 
of  EDS;  (b)  the  RRA  currently  in  effect 
between  CM  and  the  Plan;  (c)  the  prior 
acquisitions  of  CM  securities  by  other 
plans;  (d)  the  trust  agreements  pursuant 
to  the  Master  Trusts;  (e)  the  audited 
financial  statements  of  the  Plan  for  1991 
and  1992;  (f)  the  Plan's  aimual  reports 
on  Forms  5500  for  1991  and  1992;  (g) 
other  information  provided  by  GMIMCO 
regarding  the  Plan's  assets  held  at 
various  times  in  1993  and  1994;  (h)  an 
analysis  of  the  liquidity  needs  to  pay 
benefits  and  administrative  expenses 
over  the  next  five  (5)  years  prepared  by 
the  actuaries  of  the  Plan;  and  (i)  the 
sources  of  funds,  other  than  the  Class  E 
stock,  available  to  meet  such  liquidity 
needs.  In  addition,  UST  attended 
meetings  and  participated  in  numerous 
telephone  conversations  with  officers 
and  other  representatives  of  CM  and 
EDS  and  has  also  met  with 
representatives  of  the  PBGC  and  the 
Depaitment. 

With  respect  to  securities  issued  by 
GM,  UST  has  reviewed  the  price, 
trading  volume  history,  and  trading 
patterns  of  both  the  Class  E  stock  and 
GM's  $1%  par  value  common  stock. 
Specifically  with  regard  to  the  Class  E 
stock,  it  is  represented  that  UST  has 
analyzed  the  voting,  liquidity,  and 


conversion  rights  features  of  such  stock 
and  has  considered  possible  scenarios 
which  could  result  in  alternative 
securities  being  substituted  for  the  Class 
E  stock.  Further,  UST  represents  that  it 
has  considered  the  impact  on  the  Plan 
and  has  analyzed  various  holding, 
disposition,  and  risk  management 
strat^es,  under  each  of  these  scenarios. 

It  is  represented  that  UST  has  on 
several  occasions  met  with  the  named 
fiduciary  of  the  Plan  to  consider  the 
impact  of  the  contribution  of  cash  and 
Class  E  stock  on  the  Plan's 
diversification  and  to  address  strategies 
to  assure  prudent  diversification  of  the 
Plan's  entire  asset  holding,  including 
making  adjustments  to  the  asset 
allocation  guidelines  of  the  Plan  that  are 
appropriate  in  light  of  the  acquisition  of 
the  shares. 

17.  It  is  the  opinion  of  UST  that  it  is 
prudent  to  accept  the  contribution  of 
cash  and  shares  of  Class  E  stock  and  that 
such  shares  can  be  prudently  managed 
consistent  with  the  diversification 
requirements  of  the  Act.  Further,  for  the 
reasons  set  forth  below,  UST  has 
concluded  that  the  proposed 
contribution  of  cash  and  shares  is  not 
only  in  the  interest  of  the  Plan  and  its 
participants  and  beneficiaries  but  is  also 
protective  of  such  interests.  In  this 
regard,  (a)  the  contribution  of  cash  and 
shares  of  Class  E  stock  will  cause  an 
immediate  and  significant  reduction  in 
the  amount  of  the  Plan's  imderfunded 
liabilities  and  will  enhance  the  Plan's 
long  term  ability  to  pay  benefits  to 
participants  and  beneficiaries;  (b)  under 
the  terms  of  the  PBCiC  agreement,  CM 
will  continue  to  make  regular  cash 
contributions  to  the  Plan  during  the 
next  several  years;  (c)  as  EDS  has 
demonstrated  consistent  growth  in 
revenue,  income,  and  shareholder  value 
and  has  potential  to  continue  such 
success,  the  Plan's  holding  of  the  Class 
E  stock  over  the  long  term  will  add  to 
the  value  of  the  assets  of  the  Plan;  (d) 
UST  has  determined  that  the  acquisition 
by  the  Plan  of  the  Class  E  stock  will  not 
violate  the  diversification  requirements 
of  section  404(a)(1)  of  the  Act,  even 
though  such  stock  vnll  represent  more 
than  20  percent  (20%)  of  the  total  value 
of  the  assets  of  the  Plan  and  will 
constitute  approximately  40  percent 
(40%)  of  the  outstanding  Class  E  stock; 
(e)  UST  has  determined  that  the  Plan's 
ability  to  pay  benefits  and  expenses 
when  due  will  not  be  impaired  by  the 
receipt  of  the  Class  E  stock;  (f)  the  Class 
E  stock  is  widely  held  and  actively 
traded  on  an  established  securities 
market;  (g)  UST  has  negotiated  various 
transfer  rights  which  will  give  the  Plan 
sufficient  access  to  the  capital  markets 
to  permit  UST  to  prudently  manage  the 


Plan's  holdings  of  the  Class  E  stock 
consistent  with  the  maintenance  of  an 
orderly  market,  so  as  to  minimize  the 
risk  of  the  Plan's  continued  holding  of 
the  Class  E  stock,  diversify  the  Plan's 
assets  by  decreasing  its  investment  in 
such  stock,  and  maximize  the  value 
such  investment:  and  (h)  to  the  extent 
the  Plan's  receipt  of  the  Class  E  stock 
improves  GM's  financial  strength,  the 
proposed  contribution  of  stock  wU  also 
improve  GM's  long  term  ability  to 
reduce  the  Plan's  remaining 
imderfunding  over  a  reasonable  period 
of  time. 

18.  In  summary,  GM  represents  that 
the  proposed  transactions  meet  the 
statutory  criteria  of  section  408(a)  of  the 
Act  because: 

(a)  GM  will  contribute  to  the  Plan  at 
least  177  million  shares  of  Class  E  stock 
but  no  more  than  186  million  shares 
plus  $4  bilUon  in  cash,  with  at  least  $2 
billion  contributed  in  conjunction  with 
or  prior  to  the  contribution  of  the  Class 
E  stock,  and  the  remaining  $2  billion 
contributed  no  later  than  September  30, 
1995; 

(b)  If  less  than  177  million  shares  of 
Class  E  stock  are  contributed,  GM  will 
contribute  additional  cash  in  an  amoimt 
equal  to  the  difference  between  177 
million  and  the  number  of  shares  of 
Class  E  stock  contributed  times  the  per- 
share  value  of  such  stock  at  the  time  of 
contribution,  or  a  weighted  average 
price  if  such  stock  is  not  contributed  on 
a  single  date; 

(c)  UST,  an  independent  qualified 
fiduciary,  or  a  successor  independent 
fiduciary  acceptable  to  the  PBGC 
represents  the  Plan's  interests  for  all 
purposes  with  respect  to  the  Class  E 
stock  and  will  determine  prior  to 
entering  into  any  of  the  transactions, 
that  each  such  transaction,  including 
the  contribution  of  the  Class  E  stock,  is 
in  the  interest  of  the  Plan; 

(d)  UST  will  negotiate  and  approve 
the  terms  of  any  of  the  transactions 
between  the  Plan  and  GM  or  its  affiliates 
or  certain  defined  contribution  plans 
sponsored  by  CM  or  its  affiliates; 

(e)  UST  will  manage  the  holding  and 
disposition  of  the  Class  E  stock  and  will 
take  whatever  action  it  deems  necessary 
to  protect  the  rights  of  the  Plan; 

(f)  The  terms  of  any  of  the 
transactions  between  the  Plan  and 
parties  in  interest  will  be  no  less 
favorable  to  such  Plan  than  terms 
negotiated  at  arm's  length  under  similar 
circimistances  with  imrelated  third 
parties; 

(g)  A  credit  balance  reserve  is 
maintained  in  the  Plan  consisting  of  the 
cash  credit  balance  or  cash  generated 
fitim  stock  that  has  been  sold  in  an 
amount  equal  to  at  least  25  percent 


(25%)  of  the  contributed  value  of  the 
Class  E  stock  which  remains  imsold  in 
the  Plan,  for  so  long  as  such  stock  or  any 
securities  received  in  exchange  exceeds 
the  percentage  limitations  described  in 
section  407(a)  and  407(f)  of  the  Act; 

(h)  An  independent  quahfied 
appraiser  will  determine  the  fair  market 
value  of  the  Class  E  stock  contributed  to 
the  Plan,  as  of  the  date  such  shares  are 
contributed,  and  will  determine  the  fair 
market  value  of  the  Class  E  stock  at 
various  times  as  required  under  the 
PBGC  agreement; 

(i)  With  respect  to  any  sale  or 
exchange  of  Class  E  stock  by  the  Plan  to 
GM  or  its  affiliates  or  to  any  defined 
contribution  plans  sponsored  by  GM  or 
its  affiliates,  no  commission  or  fee  will 
be  chai:ged  to  or  paid  by  the  Plan; 

(j)  Any  sale  or  exchange  of  Class  E 
stock  between  the  Plan  and  GM  or  its 
affiliates  will  be  for  no  less  than 
"adequate  consideration"  within  the 
meaning  set  forth  in  section  3(18)  of  the 
Act,  and  any  sale  of  Class  E  stock  by  the 
Plan  to  a  defined  contribution  plan 
sponsored  by  CM  or  its  a  filiates  will  be 
at  the  prevailing  price  for  such  stock  on 
the  NYSE; 

(k)  The  Plan  will  incur  no  fees,  costs, 
or  other  charges  or  expenses  as  a  result 
of  its  participation  in  any  of  the 
transactions; 

(1)  In  the  opinion  of  UST,  the 
contribution  of  cash  and  shares  of  Class 
E  stock  will  cause  an  immediate  and 
significant  reduction  in  the  amount  of 
the  Plan's  imderfunded  liabilities  and 
will  enhance  the  Plan's  long  term  ability 
to  pay  benefits  to  participants  and 
beneficiaries; 

(m)  The  Plan's  holding  of  the  Class  E 
stock  over  the  long  term  will  add  to  the 
value  of  the  assets  of  the  Plan; 

(n)  UST  has  determined  that  the 
acquisition  by  the  Plan  of  the  Qass  E 
stock  will  not  violate  the  diversification 
requirements  of  the  Act,  and  the  Plan's 
ability  to  pay  benefits  and  expenses 
when  due  will  not  be  impaired  by  the 
receipt  of  the  Class  E  stock; 

(o)  The  Class  E  stock  is  widely  held' 
and  actively  traded  on  an  established 
securities  market;  and 

(p)  The  Plan  will  have  sufficient 
access  to  the  capital  markets  to  permit 
UST  to  prudently  manage  the  Plan's 
holdings  of  the  Class  E  stock  in  order  to 
maximize  the  value  of  such  investment. 

Notice  to  Interested  Persons 

Included  among  those  persons  who 
may  be  interested  in  the  pendency  of 
the  requested  exemption  are  all  active 
CM  employees  participating  in  the  Plan, 
ail  retired  or  separated  participants 
either  receiving  or  entitled  to  receive 
benefits  from  the  Plan,  all  beneficiaries 
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of  deceased  participants  of  the  Plan  who 
are  receiving  or  are  entitled  to  receive 
beneHts.  and  all  unions  representing 
active  GM  employees  who  participate  in 
the  Plan. 

It  is  represented  that  these  various 
classes  of  interested  persons  will  be 
notified  within  fifteen  (15)  calendar 
days  of  publication  of  the  Notice  of 
Proposed  Exemption  (the  Notice)  in  the 
Federal  Register,  either  by  mailing  Grst 
class  cr  by  posting  a  photocopy  of  the 
Notice,  plus  a  copy  of  the  supplemental 
statement  (Supplemental  Statement),  as 
required,  pursuant  to  29  CFR 
2570.43(b)(2).  Notification  will  be 
provided  to  all  retired  or  separated 
participants  and  to  all  beneficiaries  by 
first-class  mail  at  their  last  known 
mailing  address.  Notification  will  be 
provided  to  active  participants  by 
posting  at  all  GM  locations,  in  areas  that 
are  customarily  used  for  notices  to 
employees  with  regard  to  employee 
benefits  or  labor  relations  matters.  GM 
shall  also  seek  to  post  a  copy  of  the 
Notice  and  a  copy  of  the  Supplemental 
Statement  at  the  offices  of  the  unions 
that  represent  CM  active  employees 
who  participate  in  the  Plan. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angeiena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-8776  (This  is  not  a 
toll-free  number.) 

Wilson  Sporting  Goods  Co.  401(k) 
Savings  Plan  (The  Plan) 

Ix>cated  in  Chicago,  Illinois 
lApplication  No.  0-9803) 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  wiih  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10,  1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  (b)(2)  of  the  Act  and  the  sanctions 
resulting  ht>m  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(: )( 1  )(A)  through  (E)  of  the  Code 
shall  not  apply  to  (1)  the  past  interest- 
free  loan  to  the  Plan  (the  Loan)  by 
Wilson  Sporting  Goods  Co.  (the 
Employer),  a  party  in  interest  with 
respect  to  the  Plan,  and  (2)  the  Plan's 
potential  repayment  of  the  Loan  upon 
the  receipt  by  the  Plan  of  payments 
under  Guaranteed  Investment  Contract 
No.  CG01314A3A  (the  GIC)  issued  by 
Executive  Life  Insurance  Company 
(Executive  Life);  provided  the  following 
conditions  are  satisfied: 

(A)  No  interest  or  expenses  are  paid 
by  the  Plan  in  connection  with  the 
transaction; 


(B)  The  Loan  will  be  repaid  only  out 
of  amounts  paid  to  the  Plan  by 
Executive  Life,  its  successors,  or  any 
other  responsible  third  party;  and 

(C)  Repayment  of  the  Loan  is  waived 
with  respect  to  the  amount  by  which  the 
Loan  exceeds  GIC  proceeds. 

EFFECTIVE  DATE:  This  exemption,  if 
granted,  will  be  effective  as  of  April  1, 
1994. 

Summary  of  Facts  and  Representations 

1 .  The  Employer,  a  Delaware 
Corporation  which  is  headquartered  in 
Chicago,  Illinois,  is  a  wholly  owned 
subsidiary  of  Amer  Group  Ltd..  a 
Helsinki.  Finland  Corporation.  The  Plan 
is  a  defined  contribution  plan  which 
includes  a  cash  or  deferred  arrangement 
under  section  401  (k)  of  the  Code.  The 
Plan  provides  for  Employer  matching 
contributions  and  additional  Employer 
discretionary  contributions.  As  of 
December  31. 1993.  the  Plan  had  total 
assets  of  approximately  $32,150,000. 
Currently,  there  are  approximately  1700 
participants.  Participants  are  entitled  to 
direct  the  investment  of  their  account 
balances  among  various  funds 
established  under  the  Plan's  trust 
agreement:  The  Bond  Fund,  the 
Balanced  Fund,  the  Equity  Index  Fund, 
and  the  Fixed  Income  Fund.  In  April. 
1989.  The  American  National  Bank  and 
Trust  Company  of  Chicago.^^  as  trustee 
for  the  Plan  and  at  the  direction  of  the 
Plan's  Employee  Benefits  Committee, 
purchased  the  GIC  on  behalf  of  the 
Plan's  Fixed  Income  Fund.  The  GIC 
provided  a  rate  of  return  of  9.93%  p)er 
annuin.and  a  maturity  date  of  March  31, 
1994. 

2.  On  April  11, 1991,  Executive  Life 
was  placed  into  conservatorship  by  the 
Insurance  Commissioner  of  the  State  of 
California.  The  Employer  represents  that 
Executive  Life  was  required  to  cease 
payments  on  certain  of  its  insurance 
products,  including  the  GIC,  upon 
commencement  of  the  conservatorship. 
The  effect  of  the  conservatorship  has 
been  to  freeze  all  assets  invested  in  the 
GIC.^'*  This  freeze  has  prevented  Plan 
participants  from  exercising  the  rights 
they  would  normally  have  to  change 
investments  upon  the  maturity  of  a 
guaranteed  investment  contract  under 


the  Plan.25  The  Employer  represents 
that  the  Loan  was  made  in  order  to 
preserve  the  Plan's  rights  with  respect  to 
the  GIC,  and  to  give  participants  and 
beneficiaries  the  ability  to  exercise  their 
right  to  request  investment  transfers. 
Since  the  Loan  was  not  made  for  the 
purpose  of  enabling  the  Plan  to  make 
participant  distributions,  it  is  not 
covered  by  PTE  80-26.  The  Loan,  which 
was  made  on  April  7, 1994,  was  in  the 
amount  of  $3,184,792.57,  which 
represents  the  maturity  value  ^*  of  the 
GIC,  adjusted  for  any  amounts 
previously  withdrawn  from  the  GIC  by 
the  Plan,  minus  the  $1.2  million  in 
periodic  advances  already  made  to  the 
Plan.  The  Employer  represents  that  the 
Loan  is  non-interest  bearing  and  the 
Plan  has  not  and  will  not  incur  any 
expenses  in  connection  with  the 
transaction. 

3.  Repayment  of  the  Loan  is  limited 
to  payments  made  to  the  Plan  by  or  on 
behalf  of  Executive  Life,  or  its  successor, 
or  any  other  responsible  third  parties. 
No  other  assets  of  the  Plan  will  be 
available  for  repayment  of  the  Loan.  If 
the  payments  by  or  on  behalf  of 
Executive  Life  are  not  sufficient  to  fully 
repay  the  Loan,  the  Employer  will  have 
no  recourse  against  the  Plan,  or  against 
any  participants  or  beneficiaries  of  the 
Plan,  for  the  unpaid  amount. 

4.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  criteria  of  section  408(a)  of 


-'The  Northern  Trust  Company  succeeded  The 
American  Bank  and  Trust  Company  of  Chicago  as 
the  Plan's  trustee  in  April,  1992. 

'''The  Department  notes  that  the  decision*  to 
acquire  and  hold  the  GIC  are  governed  hy  the 
Rduciary  responsibility  requirements  of  Part  4, 
Subtitle  B.  Title  I  of  the  Act.  In  this  regard,  the 
Department  is  not  herein  proposing  relief  for  any 
violations  of  Part  4  which  may  have  arisen  aa  a 
raaull  of  the  acquisition  and  holding  of  the  GIC 
I  by  Executive  Lila. 


.  *' Following  the  cessation  of  payments  by 
Executive  Ufe  with  respect  to  the  GIC,  the 
Employer  made  the  decision  to  make  periodic 
advances  to  the  Plan  as  and  when  necessary  to 
permit  the  Plan  to  make  distributions  to 
participants  and  benenciaries  entitled  to 
distributions  as  a  consequence  of  termination  of 
employment  or  the  hardship  distribution  provisions 
of  the  Plan.  The  applicant  represents  that,  as  of 
February.  1994,  the  periodic  advances  to  the  Plan 
totaled  approximately  Si  .2  million.  The  applicant 
also  represents  that  the  terms  of  those  periodic 
advances  satisfy  the  conditions  of  PTE  80-26  (45  FR 
28545,  April  29, 1980).  This  conditional  class 
exemption  permits  a  party  in  interest  to  make  an 
Interest-free  loan  to  an  employee  benefit  plan,  and 
the  repayment  of  such  loaa  SpeciHcally,  the 
exemption  states,  in  relevant  part,  that  effective 
January  1,  1975,  the  restrictions  of  section 
406(a)(1)(B)  and  (D)  and  section  406(b)(2]  of  the  Act 
and  the  taxes  imposed  by  section  4975(a]  and  (b) 
of  the  Code  by  reason  of  section  4975(c)(1)(B)  and 
(D)  of  the  Code,  shall  not  apply  to  the  lending  of 
money  from  a  party  in  interest  to  an  employee 
beneflt  plan,  nor  to  the  repayment  of  such  loan  in 
accordance  with  its  terms,  if  no  interest  or  other  fee 
is  charged  to  the  plan,  the  loan  is  unsecured,  and 
the  loan  proceeds  are  used  only  for  the  payment  of 
ordinary  operating  expenses  of  the  plan.  Including 
the  payment  of  benefits  in  accordance  with  the 
terms  of  the  plan. 

In  this  proposed  exemption  the  Department 
expresses  no  opinion  as  to  whether  the  periodic 
advances  satisfy  the  provisions  of  PTE  80-26. 

'•The  maturity  value  is  defined  as  the  toul 
amount  deposited  under  the  GIC,  plus  interest  at 
the  guaranteed  Interest  rate,  through  the  date  of 
maturity. 


the  Act  because:  (1)  The  transaction  has 
preserved  the  Plan's  ability  to  allow 
participant-directed  investment  re- 
allocations; (2)  The  Plan  has  not  and 
will  not  incur  any  expenses  with  respect 
to  the  transaction;  (3)  Repayment  of  the 
Loan  will  be  made  only  bom  amounts 
paid  to  the  Plan  by  Executive  Life,  its 
successor,  or  any  other  third  party;  (4) 
If  the  payments  by  or  on  behalf  of 
Executive  Life  are  not  sufficient  to  fully 
repay  the  Loan,  the  Employer  will  have 
no  recourse  against  the  Flan,  or  against 
any  participants  or  beneficiaries  of  the 
Plan,  for  the  impaid  amount;  and  (5) 
Repayment  of  the  Loan  will  be  waived 
with  respect  to  the  amount  by  which  the 
Loan  exceeds  the  amount  the  Plan 
receives  bom  GIC  proceeds. 

FOR  FURTHER  INFORMATION  CONTACT: 

Virginia  J.  Miller  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

Peoples  Security  Life  Insurance 
Company  (Peoples) 

Located  in  Durham.  North  Carolina 

Commonwealth  Life  Insurance 
Company  (Commonwealth) 

Located  in  Louisville,  Kentucky 
lApplication  Nos.  D-9462  and  0-9463) 

Proposed  Exemption 

Section  I.  Covered  Transactions 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
imd  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to:  (1)  The  extension  of  credit  by 
Peoples  or  Commonwealth  (the 
Applicants),  the  sponsors  of  an 
investment  prtxluct  (the  Group  Annuity 
Contract  or  GAC)  in  connection  with  a 
plan's  investment  in  the  GAC;  and  (2) 
the  reimbursement  of  Peoples  or 
Commonwealth  for  benefit  payments 
made  to  investing  plans  from  the 
cashflow  generated  by  the  investments 
in  the  plans'  Custodian  Accounts  which 
are  set  up  by  a  plan  pursuant  to  the 
GAC,  or  (3)  the  reimbursement  of 
Peoples  or  Commonwealth  for  benefit 
payments  made  to  investing  plans  from 
the  proceeds  generated  by  liquidation  of 
investments  in  the  Custodial  Accounts 
upon  termination  of  the  Croup  Annuity 
Contract. 


The  proposed  exemption  is  subject  to 
the  foUow^ing  conditions  which  are  set 
forth  below  in  Section  II. 

Section  n.  General  Conditions 

The  relief  provided  under  Section  I  is 
available  only  if  the  following 
conditions  are  met: 

1.  The  decision  to  enter  into  the 
Group  Annuity  Contract  will  be  made 
by  a  plan  fiduciary  who  is  independent 
of  Peoples  and  Conmionwealth  and  any 
affiliates  of  such  entities  (the 
Independent  Fiduciary), 

2.  Prior  to  a  plan's  investment  in  the 
Group  Aimuity  Contract,  the 
Independent  Fiduciary  for  such  plan 
receives  fidl  and  detailed  written 
disclosures  of  all  features  of  the  Group 
Aimuity  Contract  including  all 
applicable  premium  charges. 

3.  Neither  Peoples  nor 
Commonwealth  or  any  of  their  affiUates 
has  discretionary  authority  or  control 
with  respect  to  the  decision  to  invest 
plan  assets  in  the  investment  product 
described  herein  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(a))  with  respect  to  those 
assets. 

4.  Neither  Peoples  nor 
Commonwealth  or  any  of  their  affiliates 
exercises  any  discretion  or  renders 
investment  advice  on  behalf  of  a  plan 
with  respect  to  the  ongoing  acquisition, 
management  or  disposition  of  Custodian 
Accoiint  assets. 

5.  Peoples  and  Commonwealth 
pro\-ide  copies  of  the  proposed  and  final 
exemption  as  published  in  the  Federal 
Register  to  each  plan  which  invests  in 

a  Group  Annuity  Contract. 

6.  The  premiixms  charged  by  Peoples 
and  Commonwealth  for  the  GAC 
(including  early  termination  charges 
assessed  in  the  event  of  early  contract 
termination)  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  of  the  Act 
and  will  constitute  the  only  fees  charged 
by  Peoples  or  Commonwealth  in 
connection  with  such  contract  other 
than  accrued  interest  on  unreimbursed 
benefit  pa\  nients. 

7.  Peoples  and  Commonwealth 
maintain  or  cause  to  be  maintained,  for 
a  period  Oi  six  years,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (7)  of  this 
section  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met.  except  that  (a)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if.  due  to  circumstances 
beyond  the  control  of  Peoples  or 
Commonwealth  or  its  agents,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period,  and  (b)  no 
party  in  interest  other  than  Peoples  or 


Commonwealth  shall  be  subject  to  the 
civil  penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act.  or  to  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  by  paragraph 
(7)  below. 

8(a)  Except  as  provided  in  section  (b) 
of  the  paragraph  and  notwithstanding 
any  provisions  of  subsections  (a)(2)  and 
(b)  of  section  504  of  the  Act.  the  records 
referred  to  in  paragraph  6  of  this  section 
shall  be  imconditionally  available  at 
their  customary  location  during  normal 
business  hours  by: 

(1)  Any  duly  authorized  employee  or 
representative  of  the  E)epartment  or  the 
Internal  Revenue  Service  (the  Service): 

(2)  Any  fiduciary  of  an  investing  Plan 
or  any  duly  authorized  representative  of 
such  fiduciary; 

(3)  Any  contributing  employer  to  an 
investing  Plan  or  any  duly  authorized 
employee  or  representative  of  such 
employee;  and 

(4)  Any  participant  or  beneficiar>'  of 
an  investing  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(b)  None  of  the  persons  described 
above  in  subparagraph  (2)-(4)  of  this 
paragraph  8  shall  be  authorized  to 
examine  the  trade  secrets  of  Peoples  or 
Commonwealth  or  its  affiliates  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

For  purposes  of  this  exemption, 
affiliate  means: 

(a)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(b)  Any  officer,  director  or  partner,  in 
such  other  person;  and 

(c)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

Control  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

The  availability  of  this  exen^ption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  are  true 
and  complete,  and  that  the  application 
accurately  describes  all  material  facts 
which  are  the  subject  of  this  exemption 

Summary  of  Facts  and  Representations 

1.  Peoples  is  a  North  Carolina 
company  which  is  licensed  to  conduct 
a  Ufe  insurance  business  in  20  states 
and  in  the  District  of  Coliunbia.  All  of 
its  outstanding  shares  are  owned  by 
Providian  Corporation,  a  Delaware 
holding  company  with  its  principle 
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place  of  business  in  Louisville, 
Kentucky.  As  of  December  31. 1992 
Peoples  had  statutory  assets  of 
approximately  $3.3  billion  and  statutory 
and  capital  surplus  of  approximately 
$288  million. 

2.  Commonwealth  is  a  Kentucky 
company  which  is  licensed  to  conduct 
life  insurance  business  in  37  states  and 

.  tbe  District  of  Columbia.  All  of  its 
outstanding  shares  are  owned  by 
Providian  Corporation.  As  of  December 
31. 1992,  Commonwealth  had  statutory 
assets  of  approximately  $4.5  billion  and 
statutory  and  capital  surplus  of 
approximately  $273  million. 

3.  The  Applicants  represent  that  they 
have  developed  and  designed  a  new 
group  annuity  product  to  respond  to 
plan  demand  for  new  product 
alternatives  to  traditional  guaranteed 
investment  contracts  (GICs).  They  state 
that  traditional  GICs  provide  for  a 
guarantee  of  a  face  amoimt  and  the 
crediting  of  a  guaranteed  rate  of  return 
on  contract  deposits  and  provide  that 
such  deposits  may  be  withdrawn  upon 
request  at  book  value  to  pay  participant 
benefits.  With  a  traditional  QIC,  a  plan 
is  exposed  to  the  credit  risk  that  the 
insurer  issuing  the  GIC  may  be  unable 
to  meet  its  obligations  to  repay  contract 
deposits  and  credited  interest. 

The  Applicants  represent  that  their 
new  group  annuity  product,  the  Group 
Annuity  Contract,  allows  a  plan  to 
retain  title  to  investments  underlying  a 
plan's  obligations  to  p)articipants  and 
provides  assurances  that  benefits  can  be 
paid  by  the  Applicant  at  any  time  in  an 
amount  up  to  the  book  value  of  such 
investments. 

4.  The  Applicants  represent  that  the 
Group  Annuity  Contracts  will  operate  as 
follows: 

The  decision  to  invest  in  a  Group 
Annuity  Contract  will  be  made  by  a 
plan  fiduciary  who  is  independent  of 
Peoples,  Commonwealth  and  any 
affiliate  thereof.^^  The  plan  will 
establish  a  Custodian  Account  to  hold 
title  in  the  name  of  the  plan  to  a 
portfolio  of  assets  contributed  to  the 
Account  by  the  plan.  The  plan's  trustee 
acting  as  a  custodian,  or  a  sub- 
custodian, appointed  by  such  trustee, 
will  perform  custodial  services  in 
connection  with  the  assets  including  the 
safekeeping  of  securities,  the  settlement 
of  securities  transactions,  recordkeeping 
and  the  disbursement  of  cashflow. 
Neither  Peoples,  Conunonwealth  nor 
any  affiliate  thereof  will  perform 


administrative  services  in  connection 
with  a  Custodian  Account. 

Selection  and  management  of  the 
assets  held  in  the  Custodian  Account 
will  be  the  responsibility  of  an  investing 
plan  subject  to  investment  guidelines 
established  by  the  plan  and  agreed  to  by 
Peoples  or  Commonwealth  and 
incorporated  in  the  Group  Annuity 
Contract."  The  AppUcants  represent 
that  they  will  not  provide  any 
investment  advice  to  a  plan  in 
connection  with  the  composition  of  the 
investment  portfolio  held  in  the 
Custodian  Account.  The  Applicants 
further  represent  that  they  will  not 
exercise  any  discretion  on  behalf  of  a 
plan  with  respect  to  the  ongoing 
acquisition,  management  or  disposition 
of  Custodian  Account  assets. 

5.  The  Applicants  represent  that  the 
Group  Annuity  Contract  obligates 
Peoples  or  Commonwealth  to  make 
"benefit  payments"  at  the  request  of  the 
contracting  plan  from  its  general 
account  in  an  amount  not  to  exceed  the 
book  vahie  of  tbe  investment  portfolio 
owned  by  the  plan.  The  term  "benefit 
payments"  is  defined  in  the  Group 
Annuity  Contract  to  include  benefits 
resulting  bom  a  plan  participant's 
retirement,  death,  disability  or 
termination  of  employment,  and 
payments  resulting  from  a  participant's 
election  to  withdraw,  borrow  or  transfer 
an  amount  &t>m  the  participant's 
account  in  accordance  with  the  terms  of 
the  plan.  Unless  a  special  contract 
option  is  elected,  "benefit  payments"  do 
not  include  benefit  payments  resulting 
from  employer  initiated  events  such  as 
mergers,  layoffs  or  early  retirement 
programs.  Each  Contract  further 
provides  for  Peoples  or  Commonwealth 
to  provide  aiuuities  to  participants  in 
lieu  of  such  benefit  payments  at  the 
request  of  the  plan.  At  the  plan's  option, 
it  may  fund  benefit  payments  directly 
from  the  cashflow  ^  of  the  Custodian 
Accoimt  or  from  other  plan  investments 
in  lieu  of  requesting  benefit  payments 
fit>m  Peoples  or  Commonwealth,  and  it 
is  anticipated  that  the  Contract  will  only 


''Tbs  Group  Annuity  Contracts  will  b*  ofttnd  to 
nnplo^rw  twnerit  plan*  which  are  subfact  to  Title 
I  of  tha  Act  other  than  any  plan  aslablisbad  by 
PitoplM  or  Conunonweaith  or  any  affiliate  thcraof 
for  thair  own  cniployeM. 


**Permi«sibl«  invettmentj  are  thoa«  which  are 
rated  by  at  least  one  of  the  following  rating 
agencies:  SAP,  Moody's  or  DufT  ft  Ptielpa.  At  point 
of  purchase  of  a  security,  its  rating  must  be  at  least 
Aa3  or  AA-A  by  all  those  who  rale  the  security. 
Portfolios  will  be  constructed  and  maintained  as 
"buy  and  hold"  portfolioa.  Upon  written  mutual 
consent  of  tbe  plaiu  and  tbe  Applicants  additional 
securities  may  be  purchased  or  substituted  by  the 
plans.  Accounts  will  invest  only  in  U.S.  dollar 
denominated,  rued-income  securities. 

**As  used  herein  and  as  daflned  in  the  Contract, 
the  term  "cashflow"  means  the  principal 
(repayment  of  the  lace  amount  of  the  security  by  tha 
issuer  of  the  security),  interest,  dividends,  and  other 
monies  receivad,  other  than  liquidation  proceeds, 
with  respect  to  the  securities  held  in  the  Custodian 
Account. 


be  used  by  a  plan  to  fund  benefits  when 
the  Plan's  normal  sources  of  funding  are 
insufficient.  Benefits  payments  are 
made  as  follows:  If  a  Plan  participant 
desires  money,  he  submits  a  request  to 
the  Plan.  If  the  benefit  pajrment  will  be 
made  by  Peoples  or  Commonwealth,  the 
Plan  sends  Peoples  or  Commonwealth, 
as  applicable,  a  notice  and  Peoples  or 
Commonwealth  makes  a  payment.  The 
payment  from  Peoples  or 
Commonwealth  to  the  plan  is  an 
extension  of  credit.  Cashflows  are  then 
used  to  reimburse  Peoples  or 
Conunonwealth  for  the  extension  of 
credit  for  benefit  payments. 

The  maximiun  amount  of  benefit 
payments  that  Peoples  or 
Commonwealth  is  obligated  to  make  is 
an  amount  equal  to  the  "book  value"  of 
the  Custodian  Accoimt  established  by  a 
plan  in  connection  with  the  Group 
Annuity  Contract.  The  term  "book 
value"  is  generally  defined  at  any  time 
as  the  (i)  initial  amount  of  cash  and 
book  value  of  securities  contributed  by 
the  plan  to  the  Custodian  Account,  plus 
(ii)  additional  deposits  and  (iii)  interest 
credited  for  the  period  based  on  the 
crediting  rate,  less  cash-flow  irom  the 
Account  used  to  pay  any  outstanding 
benefit  payments  and  additional  benefit 
requests  or  used  to  pay  premiimis  due 
either  Peoples  or  Conunonwealth. 

In  addition,  three  separate  events  may 
trigger  adjustments  to  reported  book 
value,  including: 

(i)  Lf  outstanding  benefit  payments  are 
excessive  (e.g.,  more  than  20%  of  the 
book  value  balance),  then  securities  in 
the  Accoimt  may  be  liquidated  with 
proceeds  used  in  support  of  Peoples  or 
Commonwealth  making  benefit 
payments:  ^ 

(ii)  If  a  security  becomes  an  impaired 
sectirity,  it  does  not  conform  to  the 
Contract's  guidelines,  and  must  be  sold 
and  substituted  within  a  given  period, 
or  an  adjustment  is  made  to  remove  tbe 
sectirity  fitun  the  account;  ^^  and 

(iii)  u  requested  payments  are  not  for 
bona  fide  benefits  at  book  value,  then 


***  If  outsUnding  benefit  payments  are  excessive. 
Peoples  or  Commonwealth  has  the  right  to  send  a 
Notification  to  the  Custodian  to  liquidate  specified 
securities  or  a  portion  thereof  pursuant  to  the 
liquidation  method  stated  in  the  contract. 

"  If  a  security  becomes  impaired,  and  no 
substitution  is  made,  the  boolc  value  will  be 
reduc(>d  by  the  carrying  value  of  the  security.  For 
an  additional  premium.  Peoples  or  Conunonwealth 
will  assume  the  risk  of  securities  becoming 
impaired  by  continuing  to  value  such  securities  at 
book  value  for  purposes  of  determining  the  "book 
value"  of  the  Custodian  Account.  It  is  anticipated 
that  moat  plans  which  do  not  elect  this  option  «<rill 
structure  the  investment  portfolio  of  assets  held  In 
the  Custodian  Account  to  consist  solely  or 
primarily  of  securities  having  little  or  no  default 
risk  such  as  government  and  goverament- 
guarantem^  securities. 


termination  payments  are  requested  and 
an  adjustment  to  book  value  reflects  the 
partial  termination  amoimts. 

6.  Prior  to  termination  of  a  Contract, 
Peoples  and  Commonwealth  are  entitled 
to  reimbursement  from  a  plan  for  any 
outstanding  benefit  payments.  Such 
reimbursement  will  come  primarily 
bom  the  cashflow  of  investments  in  the 
Custodian  Account.  The  Group  Annuity 
Contract  provides  that  cashflow  bom 
the  assets  held  in  a  Custodian  Account 
will  be  first  directed  to  pay  Peoples  or 
Conunonwealth  for  the  balance  of  any 
outstanding  benefit  payments  (and 
outstanding  contract  premiums)  before 
any  remaining  cashflow  may  be  applied 
by  the  plan  for  other  purposes.  Under 
certain  Group  Annuity  Contracts, 
Peoples  or  Commonwealth  may  require 
a  plan  to  liquidate  securities  held  in  the 
Custodian  Account  (pursuant  to  a 
liquidation  methodology  set  forth  in  the 
Contract)  to  reimburse  the  insurer  for 
outstanding  benefit  payments  if  such 
outstanding  payments  exceed  a  level 
specified  in  the  Contract.  A  plan  is  not 
obligated  to  remit  cashflow  to  Peoples 
or  Commonwealth  for  outstanding 
benefit  payments  bom  any  source  other 
than  the  assets  held  in  the  Custodian 
Account.  Peoples  or  Commonwealth 
bear  the  risk  that  such  assets  will  be 
sufficient  to  repay  any  outstanding 
benefit  payments  on  a  timely  basis.  In 
some  circumstances,  as  set  forth  in  the 
Group  Annuity  Contracts,  a  plan  may 
choose,  but  is  not  required,  to  make 
other  sources  of  cash  available  in  an 
effort  to  reduce  the  amoimt  of 
outstanding  benefit  payments.  If  a  plan 
chooses  to  make  other  sources  of  cash 
available,  the  plan  will  receive  a  book 
value  credit. 

Interest  accrues  on  outstanding 
benefit  payments  made  by  Peoples  or 
Commonwealth  on  a  pre-determined 
basis.  Interest  accrues  on  a  daily 
compounded  basis  at  a  rate  set  forth  in 
the  Group  Annuity  Contract  bom  the 
day  that  benefit  payments  are  remitted 
by  the  insurer  to  the  plan,  through,  but 
not  including,  the  day  of  reimbursement 
of  the  payments.  Under  certain  Group 
Annuity  Contracts,  the  interest  rate  is 
equal  to  the  crediting  rate  used  to 
calculate  the  "book  value"  of  the 
Custodian  Atxoimt.  This  rate  is  based 
on  the  expected  internal  rate  of  return 
on  the  securities  held  in  the  Custodian 
Account  as  that  rate  may  be  amended 
(generally,  the  rate  will  not  be  reset 
more  than  quarterly),  based  on  the  then 
current  securities  in  the  Account.  ^^ 


Under  other  Group  Annuity  Contracts, 
the  interest  rate  is  calculated  at  the 
beginning  of  each  month  and  is  based 
on  the  average  of  the  closing  one-month 
London  Inter-Bank  Offering  rate 
("LIBOR")  for  the  last  five  business  days 
of  the  prior  calendar  month.  Plans  may 
select  a  form  of  the  Group  Annuity 
Contract  offering  the  interest  rate  (i.e., 
LIBOR  or  internal  rate  of  return)  which 
they  prefer  at  the  time  the  Group 
Annuity  Contract  is  issued. 

7.  The  Group  Annuity  Contract 
automatically  terminates  on  the 
Contract's  "Maturity  Date."  The 
Maturity  Date  is  specified  in  the 
Contract  and  generally  coincides  with 
the  anticipated  point  in  time  when  all 
investments  initially  held  in  the 
Custodian  Accoimt  have  matured  and 
cashflow  paid  out.  The  Group  Annuity 
Contract  also  can  be  terminated  at  the 
election  of  the  contractholder  upon 
advance  notification  (generally  30  days) 
to  the  insurer  or  by  the  insurer  in  the 
event  that  the  plan  ceases  to  meet  the 
requirements  for  qualification  under  the 
Internal  Revenue  Code,  breaches  its 
material  obligations  under  the  Contract 
or  any  related  agreement  that  affects  the 
Contract,  or  assigns  the  Contract 
without  the  insurer's  consent.  Upon 
termination  of  the  Group  Annuity 
Contract,  Peoples  or  Commonwealth's 
obligation  to  pay  benefits  ceases  and  the 
insurer  is  entitled  to  receive  (to  the 
extent  that  the  liquidation  value  of  the 
securities  in  the  Custodian  Account  are 
sufficient)  the  balance  of  any 
outstanding  benefit  payments  (including 
accrued  interest)  and  premiums.^s  If  the 
Contract  is  terminated  prior  to  its 
maturity  by  the  plan  or  by  Peoples  or 
Commonwealth  under  the 
circumstances  described  above,  either 
Peoples  or  Commonwealth  is  also 
entitled  to  an  early  termination  charge 
equal  to  the  estimated  amount  of  any 
premiums  that  would  have  been  paid 
bom  the  termination  date  to  the  earlier 
of  (i)  the  Maturity  Date  or  (ii)  the  date 
two  years  fit>m  the  termination  date.  In 
calculating  the  early  termination  charge. 
Peoples  or  Commonwealth  will  estimate 
premiums  based  on  book  value  at  the 


"Internal  rate  of  return  is  based  on  cashflows  of 
the  underlying  securities.  Some  securities  have 
cashflows  that  change  over  time  baaed  on  market 
conditions.  As  a  result,  they  affect  the  internal  rate 


of  return.  Cashflow  information  and  assumptions 
are  provided  by  independent  information  sources 
such  as  broker-dealers  who  make  a  market  in  the 
securities  or  systems  such  as  Bloomberg  or  Teierate 
which  carry  current  information  about  securities. 
Peoples  and  Commonwealth  do  not  exercise 
discretion  In  amending  the  internal  rate  of  return. 

"  Under  certain  Group  Annuity  Contracts. 
Peoples  or  Commonwealth  also  may  terminate  the 
Contract  if  the  book  value  of  the  assets  in  the 
Custodian  Account  reach  a  specified  de  minimis 
level  but  only  if  the  liquidation  value  of  the  non- 
impaired  securities  in  the  Custodian  Account 
exceeds  book  value.  No  early  termination  "barge  is 
assessed  under  these  circumstances. 


date  of  tennination  and  where  book 
value  would  have  been  two  years  bom 
the  effective  date  of  the  contract  if  it  has 
not  been  terminated.  Calculation  of  the 
early  termination  c:harge  is  exact  and 
Peoples  and  Commonwealth  do  not 
exercise  discretion  in  the  process. 

8.  The  Applicants  charge  an 
annualized  premium  at  a  fixed  rate  set 
forth  in  the  Group  Annuity  Contract. 
The  rate  is  a  percentage  of  the  book 
value  of  the  securities  in  a  plan's 
portfolio.  The  premium  and  interest 
which  accrues  on  outstanding  benefit 
payments  and  early  termination  charges, 
if  any,  are  the  only  consideration 
received  by  the  Applicant  in  connection 
with  the  Group  Annuity  Contracts. 

9.  In  summary,  the  Applicants 
represent  that  the  proposed  transactions 
will  meet  the  statutory  criteria  under 
section  408(a)  because: 

(a).  The  decision  to  enter  into  the 
Group  Annuity  Contract  will  be  made 
by  an  independent  plan  fiduciary  who 
is  independent  of  Peoples  and 
Commonwealth  and  any  affiliates  of 
such  entities. 

(b).  Prior  to  a  plan's  investment  in  the 
Group  Annuity  Contract,  the 
Independent  Fiduciary'  for  such  plan 
receives  full  and  detailed  written 
disclosures  of  all  features  of  the  Group 
Annuity  Contract  including  all 
applicable  premium  charges. 

(c).  Neither  Peoples  nor 
Commonwealth  or  any  of  their  affiliates 
has  discretionary  authority  or  control 
with  respect  to  the  decision  to  invest 
plan  assets  in  the  investment  product 
described  herein  or  renders  investment 
advice  (within  the  meaning  of  29  CFR 
2510.3-21(a))  with  respect  to  those 
assets. 

(d).  Neither  Peoples  nor 
Commonwealth  or  any  of  their  afBIiates 
exercises  any  discretion  or  renders 
investment  advice  on  behalf  of  a  plan 
with  respect  to  the  ongoing  acquisition, 
management  or  disposition  of  Custodian 
Account  assets. 

(e).  The  premiums  charged  by  Peoples 
and  Commonwealth  for  the  GAG 
(including  early  termination  charges 
assessed  in  the  event  of  early  contract 
termination)  will  not  be  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  section  408fb)(2)  of  the  Act 
and  will  constitute  the  only  fees  charged 
by  Peoples  or  Commonwealth  in 
connection  with  such  contract  other 
than  accrued  interest  on  unreimbursed 
benefit  payments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lyssa  E.  Hall  of  the  Department, 
telephone  (202)  219-8971.  This  is  not  a 
toll-free  number. 
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The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  £ict  that « transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 

401  (a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan: 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subjeci  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction:  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  aird 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  8th  day  of 
November  1994. 

Ivan  Slrasfeld. 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor 
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Grant  of  Indhrlduai  Exemptions;  Union 
Elactric  Savings  Investmant  Plan  (tha 
Plan)  at  ai. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Labor. 

ACnOM:  Grant  of  Individual  Exemptions. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1988  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington.  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  anu  no  requests  for 
a  hearing,  imless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31. 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17. 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  proposed  to  the 
Secretary  of  Labor. 

Statutory  Findings 

In  accordance  with  section  408(a}  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836. 
32847.  August  10. 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are  administratively 
feasible: 

(b)  They  art  in  the  interests  of  the  plans  and 
their  participants  and  beneficiaries:  and 

(c)  They  are  protective  of  the  rights  of  the 
participants  and  beneficiaries  of  tha  plans. 


Unkm  Electric  SavingB  Investment  Plan 
(Um  Plan)  Located  in  St  Lonis,  Missouri 

(Prohibited  Transaction  Exemption  94-78; 
Exemption  Application  No.  D-9782] 

Exemption 

The  restrictions  of  sections  406(a). 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  (1)  the 
extension  of  credit  to  the  PltJi  by 
Boatmen's  Trust  Company  (BTC).  a 
party  in  interest  with  respect  to  the 
Plan,  in  the  form  of  a  payment  (the 
Advance)  with  respect  to  group  annuity 
contract  CG01285B3A  (the  GIC)  issued 
by  Executive  Life  Insurance  Company 
(ELIC);  and  (2)  the  Plan's  potential 
repayment  of  the  Advance  (the 
Repayments),  provided:  (a)  All  terms  of 
such  transactions  are  no  less  favorable 
to  the  Plan  than  those  which  the  Plan 
could  obtain  in  arm's-length 
transactions  with  an  unrelated  party;  (b) 
no  interest  and/or  expenses  are  paid  by 
the  Plan;  (c)  the  Advance  is  made  with 
resf>ect  to  amounts  invested  by  the  Plan 
in  ihe  GIC;  (d)  the  Repayments  are 
restricted  to  the  amounts,  if  any,  paid  to 
the  Plan  after  August  2. 1094,  by  ELIC 
or  other  responsible  third  parties  with 
respect  to  the  GIC  (the  GIC  Proceeds);  (e) 
the  Repayments  do  not  exceed  the  total 
amount  of  the  Advance;  and  (f)  the 
Repayments  are  waived  to  the  extent  the 
Advance  exceeds  the  GIC  Proceeds. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  19. 1994.  at  59  FR  47957. 
FOR  FURTHER  StFORMATKM  COMTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-6881.  (This  is  not 
a  toll-free  number.) 

The  Prudential  Insurance  Company  of 
America  Located  in  New  Jersey 

(Prohibited  Transaction  Exemption  No.  94— 
79;  Application  No.  D-g692l 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code  shall  not  apply  to  the  transfer 
by  the  Prudential  Insurance  Company  of 
America  (Prudential)  of  certain  assets 
from  its  general  account  (the  General 
Account)  into  a  separate  account  (the 
Separate  Accoimt).  established  and 
managed  by  Prudential,  in  connection 
with  the  conversion  of  one  of  ' 

Prudential's  non-participating  group 


annuity  contracts  (the  Non- 
Participating  Annuity  Contract)  to  a 
participating  group  annuity  contract 
(the  Participating  Annuity  Contract), 
issued  by  Prudential  to  the  Retirement 
Program  Plan  for  Employees  of  Union 
Carbide  Corporation  and  its  subsidiary 
companies  (the  Plan)  and  funded 
through  the  assets  transferred  to  the 
Separate  Account;  provided  that  the 
following  conditions  are  met:  (a) 
Prudential  transferred  to  the  Separate 
Account  sufficient  assets  to  create  a 
reserve  the  value  of  which  equaled  or 
exceeded  103%  of  the  value  of  the 
Participating  Annuity  Contract- 
liabilities,  as  of  December  31.  1991;  (b) 
an  independent  qualified  appraiser 
determined  the  fair  market  value  of  the 
assets  transferred  into  the  Separate 
Account,  as  of  the  date  of  such  transfer; 
(c)  Prudential  irrevocably  guarantees  the 
payment  of  benefits  under  the 
Participating  Annuity  Contract  to  the 
former  participants  of  the  Plan  who 
retired  prior  to  December  31, 1985,  (the 
Retirees);  (d)  no  additional  contribution 
from  the  Union  Carbide  Corporation 
(Union  Carbide)  or  its  subsidiary 
companies  or  the  Plan  was  or  will  be 
required  to  fund  benefits  to  the  Retirees 
or  to  any  other  participants  and 
beneficiaries  of  the  Plan;  (e)  prior  to  the 
transfer  of  assets  between  the  General 
Account  and  the  Separate  Account, 
Union  Carbide,  acting  as  fiduciary  on 
behalf  of  the  Plan,  determined  that  the 
transaction  was  feasible,  in  the  interest 
of,  and  protective  of  the  Plan  and  its 
participants  and  beneficiaries  and 
would  not  affect  the  payment  of  benefits 
to  the  Retirees;  (f)  Union  Carbide 
determined  that  the  terms  and 
conditions  of  the  transaction  were  at 
least  as  favorable  as  those  negotiated  at 
arm's  length  in  similar  transactions  with 
unrelated  third  parties;  (g)  prior  to  the 
conversion.  Union  Carbide  negotiated, 
reviewed,  and  approved  the  transaction, 
and  will  monitor  the  transaction;  (h) 
Union  Carbide  reviewed  the  appraisal 
and  approved  the  transfer  of  each  of  the 
assets  into  the  Separate  Account  prior  to 
the  date  the  transaction  was  entered; 
and  (i)  the  Plan  incurred  no  fees, 
commissions,  costs,  expenses,  or  other 
charges  associated  with  the  transaction 
and  will  pay  no  addition  compensation 
as  a  result  of  the  conversion  of  the  Non- 
Participating  Annuity  Contract  to  the 
Participating  Annuity  Contract.' 

EFFECTIVE  DATE:  This  exemption  is 
effective  December  31. 1991. 


>  For  purposes  of  this  exemption  references  to 
specinc  provisions  of  title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  the  correspoading 
provisions  of  the  Code. 


Written  Comments 

In  the  Notice  of  Proposed  Exemption 
(the  Notice),  the  Department  invited  all 
interested  persons  to  submit  written 
comments  and  requests  for  a  hearing  on 
the  exemption.  All  comments  and 
requests  for  hearing  were  due  by 
September  23. 1994. 

The  Department  received  thirty  (30) 
letters  fit>m  interested  persons 
commenting  on  the  exemption.  With 
respect  to  all  the  written  comments 
submitted  by  interested  persons,  the 
Department  forwarded  copies  to  the 
applicant  and  requested  that  the 
applicant  address  the  concerns  raised  by 
the  commentators  in  writing.  A 
description  of  the  comments  and  the 
applicant's  responses  are  simimarized 
below. 

Four  of  the  comment  letters 
responded  favorably  to  the  proposed 
exemption.  In  this  regard,  two 
■commentators  approved  the  transaction. 
One  commentator  stated  that  he  had  no 
objection  as  the  transaction  appeared  to 
improve  security  of  his  retirement 
benefits  and  had  no  negative  side.  One 
commentator  stated  that  he  did  not 
appear  to  be  adversely  affected  by  the 
transaction,  so  long  as  Prudential 
irrevocable  guarantees  the  payment  of 
benefits. 

Several  commentators  observed  that 
their  copies  of  the  Notice  of  Proposed 
Exemption  (the  Notice)  were  illegible. 
Prudential  has  investigated  and 
concluded  that,  insofar  as  it  can 
determine,  all  Notices  mailed  to    - 
interested  persons  were  legible,  given 
the  small  print  size  used  in  the  Federal 
Register. 

Some  commentators  indicated  that 
the  Notice  was  incomplete.  Specifically, 
one  commentator  noted  that  the  missing 
pages  were  those  preceding  page  40611 
(the  page  on  which  the  Notice  begins) 
and  following  page  40617  (the  page  on 
which  the  Notice  ends).  Since  all 
interested  persons  received  unaltered 
copies  of  the  Federal  Register  pages  on 
which  the  Notice  appeared  but  which 
also  included  parts  of  unrelated  notices, 
it  appears  to  Prudential  that 
commentators  may  have  erroneously 
concluded  that  relevant  portions  of  the 
Notice  were  omitted. 

Two  commentators  objected  to  the  use 
of  the  Participating  Annuity  Contract 
due  to  concerns  that  such  contract  may 
provide  less  security  for  Plan  benefits. 
Other  commentators  were  concerned 
that  they  had  not  been  notified  of  the 
conversion  or  had  not  received  new 
certificates  imder  the  Participating 
Annuity  Contract.  Prudential  confirmed 
that  its  irrevocable  commitment  to  pay 
the  retirement  benefits  guaranteed 


imder  the  former  Non-Participating 
Aimuity  Contract  is  not  affected  in  any 
way  by  the  conversion  or  the  transfer  of 
assets  to  the  Separate  Account.  It  is 
represented  that  even  if  the  assets  in  the 
Separate  Account  ultimately  prove  to  be 
insufficient  to  pay  benefits  guaranteed 
under  the  Participating  Annuity 
Contract,  Prudential's  General  Accoimt 
will  remain  fully  obligated  to  pay  the 
guaranteed  benefits.  Moreover,  because 
neither  the  rights  and  benefits  of 
Retirees  covered  imder  the  Non- 
Participating  Aimuity  Contract  nor  any 
other  aspect  of  their  contractual 
relationship  writh  Prudential  were  in 
any  way  affected  by  the  conversion. 
Prudential  determined  that  new 
certificates  were  not  required. 

One  conunentator  expressed  concern 
that  Prudential's  obligations  imder  the 
Participating  Annuity  Contract  might  be 
affected  in  the  event  Prudential  was 
acquired  by  or  merged  with  another 
insurer.  Prudential  confirms  that  neither 
of  these  events  would  affect  its 
obligations  under  such  contract. 

Several  commentators  inquired 
whether  additional  benefits  would  be 
made  available  as  a  result  of  the 
transaction  covered  by  the  requested 
exemption.  Others  expressed  concern 
that  the  exemption  might  adversely 
impact  their  existing  pension  benefits. 
Prudential  confirms  that  the  transactiou 
covered  by  the  requested  exemption 
will  have  no  impact  whatsoever  on  the 
pension  benefits  of  covered  Retirees.  If 
the  assets  in  the  Separate  Accoimt 
perform  less  well  than  expected. 
Prudential's  General  Account  will 
remain  fully  responsible  for  the 
payment  of  guaranteed  benefits.  If  the 
investment  experience  of  the  Separate 
Account  is  favorable,  the  Plan  will 
receive  any  Plan  assets  remaining  in  the 
Separate  Account  after  all  contract 
liabilities  have  been  satisfied. 

One  commentator  expressed  concern 
that  the  placement  of  assets  in  the 
Separate  Account  implied  that  in 
violation  of  the  Act  the  assets  of  the 
Plan  had  not  been  segregated  prior  to 
the  creation  of  the  Separate  Accoimt.  In 
this  regard.  Prudential  pointed  out  that 
section  403  of  the  Act  requires  assets  of 
a  plan  to  be  segregated  from  the  assets 
of  the  employer  and  either  held  in  trust 
or  held  by  an  insurance  company, 
whether  in  a  "separate  account"  or 
otherwise.  Further.  Prudential  indicated 
that  when  a  plan  purchases  an 
insurance  contract,  such  as  the  Non- 
Participating  Annuity  Contract,  that  is 
backed  by  the  insurer's  general  account 
no  segregation  of  the  fiuds  held  by  the 
insurer  is  reqiured. 

Other  commentators  expressed 
concern  that  Plan  assets  had  been 
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transferred  to  Prudential.  As  explained 
in  the  exemption  application,  the 
conversion  provided  additional 
protection  not  required  by  the  Act  to 
Retirees  whose  benefits  were  guaranteed 
under  the  Non-Participating  Annuity 
Contract  by  segregating  a  pool  of  assets 
in  the  Separate  Account  maintained 
solely  for  the  benefit  of  the  Plan. 
Prudential  represents  that  neither  the 
conversion  nor  the  transfer  of  assets 
from  the  General  Account  to  the 
Separate  Account  involved  an 
additional  transfer  of  funds  from  the 
Plan  to  Prudential. 

In  a  related  matter,  another 
commentator  expressed  concern  that  the 
transfer  of  assets  in  connection  with  the 
conversion  would  allow  Union  Carbide 
to  withdraw  funds  from  the  Plan. 
Prudential  confirms  that  Union  Carbide 
does  not  have  a  right  to  withdraw  funds 
from  the  Separate  Account,  and  that  the 
Participating  Aiuiuity  Contract  requires 
any  assets  remaining  in  the  Separate 
Account  when  all  contract  liabilities 
have  been  satisHed  to  be  paid  directly 
to  the  Plan. 

Another  commentator  requested  the 
identity  of  the  fiduciary  of  the 
Participating  Annuity  Contract.  In  this 
regard.  Prudential  is  a  fiduciary  solely 
with  resp>ect  to  the  management  of  the 
assets  of  the  Plan  in  the  Separate 
Account.  To  the  best  of  Prudential's 
knowledge,  Union  Carbide  remains  the 
"named  fiduciary"  of  the  Plan. 

Two  commentators  expressed  concern 
regarding  the  conviction  of  a  former 
employee  of  the  Benefit  Capital 
Management  Corporation  (BCMC),  an 
affiliate  of  Union  Carbide  that  retains 
certain  investment  management 
responsibilities  on  behalf  of  the  Plan. 
Certain  employees  of  BCMC  also  acted 
on  behalf  of  Union  Carbide  in  its  role  as 
independent  fiduciary  on  behalf  of  the 
Plan  in  connection  with  the  transfer  of 
assets  to  the  Separate  Account. 
Prudential  confirms  that  the  improper 
activities  of  this  former  employee  did 
not  involve  the  transaction  covered  by 
the  requested  exemption.  Moreover,  this 
individual  was  only  one  of  several 
persons  assigned  responsibility  for 
carrying  out  Union  Carbide's  duties  as 
fiduciary.  In  this  regard.  Union  Carbide 
has  verified  that  this  individual's 
participation  in  no  way  affected  the 
determination  that  the  transaction  was 
in  the  best  interests  of  the  Plan 
participants  and  beneficiaries. 

One  commentator  suggested  that  the 
exemption  be  subject  to  the  further 
condition  that  Prudential  transfer  assets 
from  the  General  Account  to  cover  all 
retirees  who  contributed  to  the  pension 
fund  prior  to  September  30.  1985. 
regardless  of  whether  they  retired  prior 


to  December  31. 1985.  His  concern 
appears  to  result  fitim  his  belief  that  his 
retirement  benefits  are  provided  under 
the  Participating  Axmuity  Contract  and 
that  assets  sufficient  to  cover  those 
liabilities  were  not  transferred  to  the 
Separate  Account.  In  response. 
Prudential  reiterated  that  the 
Participating  Annuity  Contract  covers  a 
group  of  former  participants  who  retired 
prior  to  December  31, 1985.  Prudential 
confirms  that  the  commentator  is  not 
receiving  any  retirement  benefits  under 
the  Participating  Annuity  Contract, 
although  he  is  receiving  a  portion  of  his 
retirement  benefits  under  a  different 
group  annul*',  contract  with  Prudential. 
Further,  Prudential  indicates  that  this 
commentator  was  provided  with  the 
Notice,  because  he  is  also  receiving  a 
portion  of  his  retirement  benefits  from 
the  Plan,  and  thus  remains  a  participant 
in  the  Plan. 

In  addition,  a  group  of  nineteen  (19) 
commentators  telephoned  the 
Department  to  express  uncertainty 
regarding  the  meaning  of  the  exemption. 
These  commentators,  and  other 
commentators  who  wrote  seeking 
additional  information  on  the  proposed 
exemption,  were  assisted  with  their 
questions  by  members  of  the  staff  of  the 
Office  of  Exemption  Determinations  of 
the  Department. 

Finally,  three  commentators  requested 
a  hearing  with  respect  to  the  exemption. 
Each  of  these  commentators  appear  to 
have  requested  a  hearing  because  they 
believed  that  the  transaction  would 
reduce  their  retirement  benefits.  As 
explained  above.  Prudential  represents 
that  the  transaction  covered  by  the 
exemption  will  not  affect  the  Retirees' 
pension  benefits  in  any  way. 
Accordingly,  the  Department  does  not 
believe  that  any  issues  have  been  raised 
which  would  require  the  convening  of 
a  hearing. 

After  giving  full  consideration  to  the 
record,  including  the  comments  by 
commentators  and  the  responses  of  the 
applicant,  the  Department  has 
determined  to  grant  the  exemption,  as 
described  herein.  In  this  regard,  the 
comments  submitted  to  the  Etepartment 
have  been  included  as  part  of  the  pubUc 
record  of  the  exemption  application. 
The  complete  application  file,  including 
all  supplemental  submissions  received 
by  the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension 
Welfare  Benefits  Administration,  room 
N-5507.  U.S.  Department  of  Latxjr.  200 
Constitution  Avenue  N\V.,  Washington. 
IX:  20210. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption  refer  to  the  Notice  published 
on  Tuesday,  August  9, 1994,  59  FR 
40611. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  219-6883  (This  is  not  a 
toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions*  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  D.C,  this  8th  day  of 
November.  1994. 
IvanStraiMd, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(PR  Doc  94-28060  Filed  11-10-94;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMSSiON 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements:  Office 
of  Management  and  Budget  (0MB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection. 


SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  chapter  35). 

1.  Type  of  Submission,  new,  revision 
or  extension:  Revision. 

2.  The  title  of  the  information 
collections:  Proposed  Rule,  10  CFR  Part 
50,  "Fracture  Toughness  Requirements 
for  Light  Water  Reactor  Pressure 
Vessels"  and  Draft  Regulatory  Guide 
DG-1027.  "Format  and  Content  of 
Application  for  Approval  for  Thermal 
Annealing  of  Reactor  Pressure  Vessels." 
Draft  Regulatory  Guide  DG-1023, 
"Evaluation  of  Reactor  Pressure  Vessels 
with  Charpy  Upper-Shelf  Energy  Less 
Than  50  ft-lb."  Draft  Regulatory  Guide 
DG-1025,  "CalculationaJ  and  Dosimetry 
Methods  for  Determining  Pressure 
Vessel  Neutron  Fluence." 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Holders  of  an  operating  license 
for  a  nuclear  power  plant. 

6.  An  estimate  of  me  number  of 
responses  annually:  11. 

7.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  15.640  hours 
(approximately  9,040  hours  of  reporting 
burden  and  approximately  6,600  hours 
of  recordkeeping  burden). 

8.  An  indication  of  whether  Section 
3504(h),  Pub.  L  96-511  applies: 
Applicable. 

9.  Abstract:  The  proposed  rule  and 
DG-1027  provide  a  set  of  requirements 
for  the  use  of  thermal  annealing  to 
mitigate  the  effects  of  neutron 
irradiation.  Draft  Regulatory  Guide  DG- 
1023  provides  a  detailed  description  of 
safety  margins'  calculation  methods 
based  on  the  acceptance  criteria  and  the 
reactor  pressure  vessel  beltUne 
materials'  ductile  fracture  resistance 
properties  if  the  Charpy  upper-shelf 
energy  falls  below  50  ft-lb  regulatory 
limit,  in  compliance  with  Appendix  G 
to  10  CFR  Part  50.  Draft  Regulatory 
Guide  DG-1025  provides  a  detailed 


description  of  calculation  and 
measurement  methods,  acceptable  to  the 
NRC  staff,  for  determining  nuclear 
reactor  vessel  neutron  fluences  for 
determining  changes  to  the  vessel 
fracture  toughness  properties  needed  for 
complying  with  Appendix  G  and  H  of 
10  CFR  Part  50  and  10  CFR  50.61. 
Compliance  with  the  information 
collection  requirements  contained  in  the 
proposed  rule  and  would  be  mandatory 
for  NRC  licensees  who  elect  to 
thermally  anneal  their  reactor  vessel. 
Compliance  with  the  information 
collection  requirements  contained  in 
DG-1023  and  DG-1025  would  be 
voluntary. 

Copies  of  the  submittal  may  be 
insf>ected  or  obtained  for  a  fee  torn  the 
NRC  Public  Document  Room,  2120  L 
Street,  NW.  (Lower  Level),  Washington, 
DC.  Comments  and  questions  may  be 
directed  by  mail  to  the  OMB  reviewer: 
Troy  Hillier,  Office  of  Information  and 
Regulatory  Affairs  (3150-0011).  NEOB- 
10202.  Office  of  Management  and 
Budget.  Washington.  EK:  20503. 

Comments  may  also  be  communicated 
by  telephone  at  (202)  395-3084.  The 
NRC  Clearance  Officer  is  Brenda  Jo. 
Shelton.  (301)  415-7233. 


Dated  at  Rockville,  Maryland,  this  4th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
Gerald  F.  Cranfortl, 

Designa  ted  Senior  Official  for  Information 
Resources  Managemen  t 
IFR  Doc.  94-27991  Filed  11-10-94;  8:45  am) 
BH.UII6  CODE  7SeO-01-M 


PoctotNo.4fr-896q 
Hydro  Resources,  Inc. 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  Availability  of  Draft 

Environmental  Impact  Statement; 

Notice  of  Opportimity  for  Hearing. 


SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC),  in  cooperation  with 
the  U.S.  Bureau  of  Land  Management 
(BLM)  and  U.S.  Bureau  of  Indian  Affairs 
(BIA).  has  published  a  Draft 
Environmental  Impact  Statement  (DEIS) 
regarding  the  proposed  construction  and 
operation  of  an  in-situ  leach  (ISL) 
project  in  McKinley  County,  New 
Mexico.  TTiis  DEIS  describes  and 
evaluates  the  potential  envirormiental 
impacts  of  granting  Hydro  Resources, 
Inc.  both  a  source  and  byproduct 
material  license  and  minerals  operating 
leases  for  Federal  and  Indian  lands  for 
the  ISL  project  This  DEIS  concludes, 
after  weighing  the  environmental, 
technical,  and  other  benefits  of  the 


proposed  project  against  the 
environmental  and  other  costs,  that  the 
appropriate  action  is  to  issue  the 
requested  Ucense  and  leases  authorizing 
the  applicant  to  proceed  with  the 
project  as  discussed  in  this  DEIS. 
DATES:  Public  meetings  on  this  DEIS 
will  be  held  at  times  and  locations  to  be 
announced  in  a  future  notice.  Written 
comments  should  be  received  on  or 
before  January  7, 1995  at  the  address 
listed  below. 

ADDRESSES:  A  free  single  copy  of  this 
DEIS  (NUREG-1508)  may  be  requested 
by  those  considering  public  comment  by 
writing  to  the  NRC  Pubhcations  SecUon, 
ATTN:  Superintendent  of  Documents, 
U.S.  Government  Printing  Office,  P.O. 
Box  37082.  Washington.  DC  20013- 
7082.  A  copy  is  also  available  for 
inspection  and/or  copying  in  the  NRC 
Public  Document  Room,  2020  L  St.  NW., 
Washington,  DC. 

Any  interested  party  may  submit 
comments  on  this  dociunent  for 
consideration  by  the  staff.  To  bo  certain 
of  consideration,  comments  on  this 
report  must  be  received  by  January  7, 
1995.  Comments  received  after  the  due 
date  will  be  considered  to  the  extent 
practical.  Comments  on  the  DEIS  should 
be  sent  to  Chief,  High-level  Waste  and 
Uranium  Recovery  Projects  Branch, 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  C  Ldv-ron,  High-Level  Waste 
and  Uranium  ?,scovery  Projects  Branch, 
Mail  Stop  TWFN  7-J9,  Division  of 
Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  V.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Telephone  301/ 
415-6676. 

SUPPLEMENTARY  INFORMATION:  The  NRC, 
in  cooperation  with  the  BLM  and  the 
BIA,  has  prepared  a  DEIS  regarding  the 
administrative  action  of  authorizing 
Hydro  Resources,  Inc.  (HRI)  to  conduct 
in-situ  leach  (ISL)  uranium  mining,  also 
known  as  solution  mining,  in 
compliance  with  both  a  source  and 
byproduct  material  license  issued  by  the 
NRC,  and  minerals  operating  leases 
issued  for  Federal  and  Indian  lands  by 
the  BLM  and  BIA.  The  Hcense  and 
leases  would  provide  programmatic  and 
regulatoiy  oversight  in  administrative 
matters;  impose  operating  restrictions; 
and  specify  monitoring,  recordkeeping, 
and  reporting  requirements.  The  DEIS 
describes  the  evaluation  conducted  by 
the  interagency  review  group 
concerning  (1)  the  purpose  of  and  need 
for  the  proposed  action,  evaluated  under 
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NEPA  and  the  agencies'  implementing 
regulations.  (2)  alternatives  considered. 
(3)  existing  environmental  conditions, 
and  (4)  environmental  consequences  of 
the  proposed  action,  and  the  proposed 
mitigating  measures. 

Four  alternatives  were  evaluated. 
HRI's  proposal  (Alternative  1]  is  to 
construct  well  fields  in  three  separate 
lease  areas  near  Crownpoint  and  Church 
Rock.  New  Mexico,  and  to  use  existing 
and  new  surface  facilities  is  processing 
plants  for  extracting  uraniimi  Crom 
aqueous  mining  solutions.  Uranium 
would  be  recovered  using  ion  exchange 
technology,  then  precipitated,  and 
concentrated.  All  uranium  slurry 
produced  would  be  dried  using  a  single 
dryer  located  in  the  central  processing 
plant.  Uranium  slurry  would  be 
transferred  from  the  satellite  facilities  to 
Crownpoint  for  further  processing. 
Afterward,  ground-water  quality  would 
be  restored,  wells  would  be  plugged  and 
abandoned,  each  site  would  be 
decontaminated  or  decommissioned,  all 
contaminated  material  would  be 
removed  to  a  licensed  waste  disposal 
site,  and  all  disturbed  areas  would  t>e 
reclaimed  for  unrestricted  use. 

For  Alternative  2,  the  applicant  would 
conduct  mining  operations  using  well 
fields  and  surface  processing  facilities  at 
each  site  in  generally  the  same  manner 
outlined  for  Alternative  1.  Selecting 
Alternative  2  would  rely  upon  a  finding 
that  Alternative  1  is  generally 
acceptable,  but  requires  minor  changes 
and  additions,  or  more  specific 
information  for  approval.  Certain 
as|}ects  of  the  authorized  operations, 
facilities,  or  equipment  would  differ 
from  those  proposed.  These  differences 
would  enable  the  operations  to  comply 
with  certain  regulatory  requirements, 
and  would  alleviate  minor  deficiencies 
in  the  applicant's  proposal,  or  provide 
regulating  agencies  and  the  public  with 
reasonable  assurance  that  authorized 
activities  would  protect  public  health 
and  safety,  and  the  environment. 

For  Alternative  3.  the  appUcant  would 
mine  uranium  using  another  method 
which  could  logically  be  employed  at 
the  proposed  sites.  Surface  or  open  pit 
mining  methods  were  not  evaluated 
because  the  ore  bodies  are  too  deep 
within  the  ground.  This  alternative 
would  likely  require  constructing  a  new 
uranium  mill  owing  to  the  excessive 
haul  distance  to  the  one  remaining  mill 
near  Grants.  New  Mexico. 

For  Alternative  4  (the  "No  Action" 
alternative),  no  Federal  licensing, 
permitting,  or  leasing  would  occur  at 
either  the  Crownpoint  or  Church  Rock 
locations.  This  alternative  would  not 
affect  private  minerals  operating  leases. 
In  regard  to  the  required  source  material 


license,  other  mining  methods  could  be 
employed,  but  this  would  require 
another  license  application  addressing 
ore  processing  and  tailings  management. 

As  documented  in  the  DEIS,  the 
review  group  determined  that  the 
applicant's  proposal  to  conduct  solution 
mining  to  extract  uranium  in  the  lease 
areas  is  generally  acceptable. 
Alternative  2  would  be  selected  to 
emphasize  regulatory  requirements, 
impose  operating  restrictions,  and 
specify  monitoring,  recordkeeping,  and 
reporting  requirements  to  minimize 
environmental  impacts. 

Notice  of  Opportunity  for  Hearing 

The  Conunission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,  of  the 
Commission's  Rules  of  Practice  for 
E)omestic  Licensing  Proceedings  in  10 
CFR  Part  2  "  (54  FR  8269).  Pursuant  to 
§  2.1205(a).  any  |>erson  whose  interest 
may  be  affected  by  this  proceeding  may 
file  a  request  for  a  hearing.  In 
accordance  with  §  2.1205(r).  a  request 
for  a  hearing  must  be  filed  %vithin  thirty 
(30)  days  from  the  date  of  publication  of 
this  Federal  Register  notice.  The  request 
for  a  hearing  must  be  filed  with  the 
Office  of  the  Secretary  either: 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North. 
11555  Rockville  Pike.  Rockville.  MD 
20852:  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555. 
Attention:  Docketing  and  Service 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  afl^ected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  S  2.1205(g); 

(3)  the  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 


(1)  The  applicant,  Hydro  Resources 
Inc..  12750  Merit  Drive.  Suite  1210  LB 
12.  Dallas.  TX  75251: 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  of  Operations.  One 
White  Flint  North.  11555  Rockville. 
Pike.  Rockville.  MD  20852.  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  IX  20555. 
Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  Commission's  Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings  in  10 
CFR  Part  2.  Subpart  L. 

Dated  at  Rockville.  Mar>-land.  this  4th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Comniission 
loseph  J.  Holonich. 

Chief.  High-Le\el  Waste  and  Uranium. 
Recovery  Projects  Branch.  Division  nf  Wasted 
Management.  Office  of  Nuclear  Siatf rial. 
Safety  and  Safeguards. 

(FR  Doc.  94-27992  Filed  1  l-tO-94:  8  45  ami 
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[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
21  issued  to  the  Washington  Public 
Power  Supply  System  (the  licensee)  for 
operation  of  its  Nuclear  Project  No.  2 
located  in  Benton  County.  Washington. 

The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
4.0.5.a.  to  delete  the  requirement  to 
obtain  prior  written  relief  from  the 
Commission  for  inservice  inspection 
(ISl)  and  inservice  testing  (1ST)  of 
components  conducted  pursuant  to  10 
CFR  50.55a.  This  change  would  provide 
relief  from  the  ASME  Code  requirement 
in  the  interim  between  the  submittal  of 
a  relief  request  and  the  NRC's  issuance 
of  a  safety  evaluation  regarding  the 
relief  request.  The  change  would  allow 
the  plant  to  operate  in  accordance  with 
a  proposed  relief  request  while  the  NRC 
staff  completed  its  review  of  the  relief 
request. 

The  licensee  has  also  proposed  to 
modify  TS  4.0.5.b.  to  add  definition  for 
biennial  or  every-2-year  inspection  and 
testing  activities.  The  definition  of 
biennial  or  every  2  years  will  be  a  least 
once  per  731  days. 


Before  issuance  of  the  proposed 
hcense  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

(1)  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

(Regarding  the  change  to  TS  4.0.5.a:] 

The  proposed  amendment  allows 
continued  plant  operation  in  situations 
where  ISI/IST  Code  compliance  may  be 
impractical.  Continued  operation  is  allowed 
only  i/  the  Code  nonconformance  has  been 
determined  not  to  be  an  unreviewed  safety 
question  or  require  a  technical  Specification 
change  as  defmed  by  10  CFR  50.59.  Further, 
to  support  continued  operation  a  relief 
request  must  be  submitted  for  Commission 
approval  in  accordance  with  10  CFR  50.S5a. 

The  Change  being  proposed  is 
administrative  in  nature  and  does  not  affect 
assumptions  contained  in  plant  safety 
analyses,  the  physical  design  and/or 
op>eration  of  the  plant,  nor  doe  it  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  Any  relief  from  the 
approved  ASME  Section  XI  Code 
requirements,  under  the  circumstances 
contemplated  by  NUREG-1482,  will  require 
a  10  CFR  50.59  evaluation  to  ensure  no 
Technical  Specification  changes  or 
unreviewed  safety  questions  exist.  Further, 
the  required  10  CFR  50.59  review  includes  a 
determination  as  to  "if  the  probability  of 
occurrence  or  the  consequences  of  an 
accident  or  malfunction  of  equipment 
important  to  safety  previously  evaluated  in 
the  safety  analysis  report  may  be  increased." 
This  evaluation  will  ensure  that  actions  are 
not  taken  that  could  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

For  the  above  reasons,  operation  of  the 
facility  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  previously  evaluated  accidents. 
[Regarding  to  change  to  TS  4.0.5.b:] 
Clarification  of  existing  requirements  as 
put  forth  in  ASME  XI  for  a  biennial  testing 
frequency  as  731  days  has  no  impact  on  the 
operation  of  the  plant  and  does  not  have  a 


credible  impact  on  the  possibility  or 
consequences  of  a  previously  evaluated 
accident.  The  change  does  not  result  in  any 
hardware  or  operating  procedure  changes. 
Hence,  such  a  change  cannot  increase  the 
probability  of  a  previously  evaluated 
accident.  Because  it  does  not  involve  any 
equipment  modifications  or  operating  mode 
changes,  the  consequences  of  an  accident 
occurring  with  this  change  is  the  same  as  the 
consequences  of  an  accident  occurring 
without  the  change. 

Incorporation  of  the  change  in  the  WNP- 
2  Technical  Specifications  will  not  alter  the 
probability  of  a  previously  evaluated 
accident  nor  increase  the  consequences  of  an 
accident 

(2)  Does  the  change  create  the  possibility 
of  a  new  or  different  Idnd  of  accident  from 
any  accident  previously  evaluated? 
(Regarding  the  change  to  TS  4.0.5.a:| 
The  proposed  change  is  administrative  in 
nature  and  will  not  change  the  physical  plant 
or  the  modes  of  operation  defined  in  the 
WVVNP-2  License.  The  change  does  not 
involve  the  addition  or  modification  of 
equipment  nor  does  it  alter  the  design  or 
operation  of  plant  systems.  Any  relief 
requests  from  the  approved  ASME  Section  XI 
Code  requirements,  under  the  circumstances 
contemplated  by  NUREG-1482,  will  require 
a  10  CFR  50.59  evaluation  to  ensure  no 
Technical  Specification  changes  or 
unreviewed  safety  questions  exist  before 
implementation.  The  10  CFR  50.59 
evaluation  will  specifically  address  whether 
or  not  the  "possibility  for  an  accident  or 
malfunction  of  a  different  type  than  any 
evaluated  previously  in  the  safety  analysis 
report  may  be  created." 

Therefore,  with  the  control  provided  by  the 
10  CFR  50.59  review  process  and  the 
administrative  nature  of  the  change, 
operation  of  the  facility  in  accordance  with 
the  proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 
(Regarding  the  change  to  TS  4.0.5.b:] 
Because  the  proposed  change  introduces 
no  new  mode  of  plant  operation  nor  does  it 
require  physical  modification  of  the  plant, 
the  possibility  of  a  newor  different  Icind  of 
accident  that  those  previously  evaluated  is 
not  created  by  this  change. 

(3)  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 
(Regarding  the  change  to  TS  4.0.5.a:| 
The  margin  of  safety  established  by  the 
4.0.5.a  ISI/IST  program  surveillance 
requirements  is  in  ensuring  that  the  systems 
are  operable  and  will  perform  adequately  to 
supfKirt  the  assumptions  of  the  accident 
analysis.  The  change  being  proposed  is 
admistrative  in  nature  and  does  not  alter  the 
basis  for  assurance  that  safety-related 
activities  are  performed  correctly.  The 
change  does  not  alter  the  basis  for  any 
Technical  Specification  that  is  related  to  the 
establishment  of  or  maintenance  of  a  safety 
margin.  Any  relief  request  from  the  approved 
ASME  Section  XI  Code  requirements,  under 
the  circumstances  contemplated  by  NUREG- 
1482,  will  require  a  10  CFR  50.59  evaluation 
to  ensure  that  no  Technical  Specification 
changes  or  unreviewed  safety  questions  exist 


as  a  result  of  the  relief  request.  Further,  the 
10  CFR  50.59  review  Includes  a 
determination  as  to  "if  the  margin  of  safety 
as  defined  in  the  basis  for  any  technical 
specification  is  reduced."  This  evaluation 
will  ensure  that  actions  are  not  taiien  that 
could  involve  a  significant  reduction  in  a 
margin  of  safety. 

For  these  reasons,  operation  of  the  facility 
in  accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 
[Regarding  the  change  to  TS  4.0.5.b:i 
Clarification  of  the  ASME  XI  testing 
frequency  of  "Biennially  or  every  two  years 
•  •  •  At  least  once  per  731  days"  has  no 
impact  on  the  operation  of  the  plant  and  can 
not  significantly  imjjact  the  margin  of  safety 
created  by  the  affected  Technical 
Specifications.  The  change  clarifies  and 
improves  the  accuracy  and  understanding  of 
the  Technical  Specifications.  Because  it  does 
not  have  a  technical  or  operational  impact, 
the  margin  of  safety  created  by  the  affected 
specification  is  not  significantly  affected  by 
this  change. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  CFR  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determination  that  the  amendment 
request  involves  no  significant  hazards 
consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  afier  the  date  of 
pubUcation  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  "The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infiec^uently. 

Wntten  comments  may  be  submitted 
by  mail  to  the  Rules  Review  and 
Directives  Branch.  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  and  should  dte 


UMI 


56560 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Notices 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14,  1994  /  Notices 


56561 


the  publication  date  and  page  number  of 
this  Federal  Regieter  notice.  Written 
comments  may  also  be  delivered  to 
Room  6D22.  Two  White  Flint  North. 
1 1545  Rockville  Pike.  Rockville, 
Maryland,  from  7:30  a.m.  to  4:15  p.m. 
Federal  workdays.  Copies  of  written 
comments  received  may  be  examined  at 
the  NRC  Public  Document  Room,  the 
Gehnan  Building.  2120  L  Street  NW., 
Washington.  DC 

The  ming  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  December  14. 1994.  the  licensee 
may  file  ■  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  hcility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 

i>roceeding  must  file  a  written  request 
or  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Docxunent  Room,  the  Gelman 
Building,  2120  L  Street  NW.. 
Washington,  DC,  and  at  the  local  public 
document  roocd  located  at  the  Richland 
Public  Library.  955  Northgate  Street, 
Richland.  Washington  99352.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
andJoT  petition:  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  tne 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding:  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding:  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specific 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
f>etitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  appUcant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  the  scope  of  the  amendment 
under  consideration.  The  contention 
must  be  one  which,  if  proven,  would 
entitle  the  petitioner  to  relief.  A 
petitioner  who  fails  to  file  such  a 
supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  (h4  opportimity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportimity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  consideration.  The  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  afier  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazard  consideration,  any 


hearing  held  would  take  place  before 
the  isstiance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building. 
2120  L  Street  NW..  Washington.  DC.  by 
the  above  date.  Where  petitions  are  filed 
during  the  last  days  of  the  notice  period, 
it  is  requested  that  the  petitioner 
promptly  so  inform  the  Commission  by 
a  toU-fiw  telephone  call  to  Western 
Union  at  l-{800)  248-5100  (in  Missouri 
l-<800)  342-6700).  The  Western  Union 
operator  should  be  given  Datagram 
identification  Number  N1023  and  the 
following  message  addressed  to 
Theodore  R.  Quay:  petitioner's  name 
and  telephone  number,  date  petition       j 
was  mailed,  plant  name,  and 
publication  date  and  page  number  of 
this  Federal  Register  notice.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Counsel.  U.S. 
Nuclear  Regulatory  Conomission. 
Washington.  DC  20555,  and  to  M.H. 
Philips,  jr..  Esq..  Winston  &  Strawn. 
1400  L  Street  NW..  Washington.  DC 
20005-3502.  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(aKl)(iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  8. 1994. 
which  is  available  for  pubhc  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street  NW.,  Washington.  DC.  and  at  the 
local  pubhc  document  room  located  at 
the  Richland  Public  Library.  955 
Northgate  Street.  Richland,  Washington 
99352. 

Dated  at  Rockville.  MaiylaDd.  this  9th  day 
of  November  1994. 

For  the  Nuclear  Regulatory  Commission. 
James  W.  ClUford. 

Senior  Project  Manager,  Profect  DirectomtB 
IV-2.  Division  of  Reactor  Projects  tU/IV,  Office 
of  Nuclear  Reactor  Regulations. 
(FR  Doc  94-28123  Filed  11-10-94;  8:45  am) 
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Advisory  Committee  on  Medical  Uses 
of  Isotopes;  Meeting  Notice 

agency:  Nuclear  Regulatory 
Conunission. 

ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Nuclear  Regulatory 
Commission  will  convene  its  next 
regular  meeting  of  the  Advisory 
Committee  on  Medical  Uses  of  Isotopes 
(ACMUI)  on  November  17  and  18,  1S94. 
The  meeting  was  noticed  in  the  Federal 
Register  on  October  11, 1994.  In 
addition  to  the  items  Usted  in  the 
agenda  published  on  October  11,  1994, 
there  will  be  a  presentation  on  the 
review  of  the  NRC  Enforcement  PoUcy. 
The  enforcement  policy  is  being 
reviewed  to:  (1)  perform  an  assessment 
of  NRC's  enforcement  program  to 
determine  whether  the  defined  purposes 
of  the  enforcement  program  are 
appropriate.  (2)  determine  whether 
NRC's  enforcement  practices  and 
procedures  for  issuing  enforcement 
actions  are  consistent  with  those 
purposes,  and  (3)  provide 
recommendations  on  any  changes  the 
Review  Team  believes  advisable. 

There  will  also  be  a  discussion  on  a 
draft  rulemaking  that  clarifies  that  the 
medical  administration  of  radiation  and 
radioactive  materials  to  an  individual 
(even  an  individual  not  scheduled  to 
receive  an  administration)  is  the 
exclusive  province  of  the  regulations  in 
10  CFR  Part  35. 

DATES:  The  meeting  will  begin  at  8  a.m. 
on  November  17  and  18, 1994. 

ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
room  T2B3, 11545  Rockville  Pike, 
Rockville.  MD. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  W.  Campter.  Office  of  Nuclear 
Material  Safety  and  Safeguards.  MS 
T8F5,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555, 
Telephone  301-415-7269. 

This  meeting  will  be  held  in 
accordance  with  the  Atomic  Energy  Act 
of  1954,  as  amended  (primarily  Section 
161a);  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App);  and  the 
Commission's  regulations  in  Title  10, 
Code  of  Federal  Regulations,  Part  7. 

Dated:  November  7, 1994. 
Andrew  L.  Bates, 

A  dvisory  Committee  Management  Officer. 
[FR  Doc.  94-28056  Filed  11-10-94:  8:45  am) 
BILUNQ  C006  TSaO-OI-M 


[Docket  No.  030-32190-EA-2;  ASLBP  No. 
95-702-01-EA-2] 

In  the  Matter  of  Western  industrial  X- 
Ray  Inspection  Co.,  Inc.; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972, 
pubUshed  in  the  Federal  Register,  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

In  the  Matter  of  Western  Industrial  X- 
Ray  Inspection  Company,  Inc., 
Evanston,  Wyoming 

Byproduct  Material  License  No.-49- 
27356-01;  EA  94-131 

This  Board  is  being  established 
pursuant  to  a  request  for  a  hearing  by 
Western  Industrial  X-Ray  Insi>ection 
Company,  Inc.  (WIX),  in  response  to  an 
immediately  effective  order.  This  order 
was  issued  on  September  27, 1994,  by 
the  Deputy  Executive  Director  for 
Nuclear  Reactor  Materials  Safety. 
Safi^uards  and  Operations  Support, 
entitled  "Order  to  Transfer  Material 
(Effective  Immediately)  and  Order 
Revoking  License."  59  FR  50931, 
October  6. 1994. 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  doomients  and 
other  materials  shall  be  filed  in 
accordance  vdth  10  CFR.  §  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 

Peter  B.  Bloch,  Chairman,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555 

Dr.  Jerry  R.  Kline,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555" 

Dr.  Charles  N.  Kelber,  Atomic  Safety 
and  Licensing  Board  Panel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555 

Issued  at  Roclcviile,  Mary-land,  this  4th  day 
of  November  1994. 
B.  Paul  Cotter,  |r.. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
|FR  Doc.  94-28057  Filed  11-10-94;  8:45  am) 
BILUNG  COOE  TSflO-VI-M 


[Docket  No.  iA-e4-024;  ASLBP  No.  95-703- 
02-EA] 

In  the  Matter  of  Larry  D.  Wicks, 
Evanston,  Wyoming;  Establishment  of 
Atomic  Safety  and  Licensing  Board 

Pursuant  to  delegation  by  the 
Commission  dated  December  29, 1972. 
published  in  the  Federal  Register.  37  FR 
28710  (1972).  and  Sections  2.105,  2.700. 
2.702.  2.714,  2.717  and  2.721  of  the 
Commission's  Regulations,  all  as 
amended,  an  Atomic  Safety  and 
Licensing  Board  is  being  established  in 
the  following  proceeding. 

In  the  Matter  of  Larry  D.  Wicks 

Enforcement  Action  IA-94-024 

This  Board  is  being  established 
pursuant  to  the  request  of  Larrj'  D. 
Wicks,  President  for  Western  Industrial 
X-Ray  Inspection  Company,  Inc.  t^VIX). 
Evanston,  Wyoming.  The  bearing 
request  was  submitted  in  response  to  an 
Order  issued  by  the  Deputy  Executive 
Director  for  Nuclear  Reactor  Materials 
Safety,  Safeguards  and  Operations 
Support,  dated  September  27, 1994, 
entitled  "Order  Prohibiting  Involvement 
in  NRC-Licensed  Activities  (Effective 
Immediatelv)  "  (59  FR  50932,  October  6. 
1994). 

An  order  designating  the  time  and 
place  of  any  hearing  will  be  issued  at  a 
later  date. 

All  correspondence,  documents  and 
other  materials  shall  be  filed  in 
accordance  with  10  C.F.R.  §  2.701.  The 
Board  consists  of  the  following 
Administrative  Judges: 
Peter  B.  Bloch,  Chairman,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  DC  20555 
Dr.  Jerry  R.  Kline,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

DC  20555 
Dr.  Charles  N.  Kelber,  Atomic  Safety 

and  Licensing  Board  Panel,  U.S. 

Nuclear  Regulatory  Commission, 

Washington,  DC  20555 

Issued  at  Roclcviile,  Maryland,  this  4th  day 
of  November  1994. 

B.  Paul  Cotter,  Jr., 

Chief  Administrative  Judge,  Atomic  Safety 

and  Licensing  Board  Panel. 

[FR  Doc.  94-28058  Filed  11-10-94;  8:45  am) 


RAILROAD  RETIREMErfT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1980  (44 
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56562 
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U.S.C.  Chapter  35).  the  Railroad 
Retirement  Board  has  submitted  the 
following  proposal(s)  for  the  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Suminary  of  Prc^KMaI(*): 

(t)  Collection  title:  Public  Service 
Pension  Questionnaires. 

(2)  Formis)  submitted:  G-208,  G-212. 

(3)  0MB  Number:  3220-0136. 

(4)  Expiration  date  of  current  OMB 
clearance:  Three  years  from  date  of 
OMB  approval. 

(5)  Type  of  request:  Extension  of  the 
expiration  date  of  a  currently  approved 
collection  without  any  change  in  the 
substance  or  in  the  method  of 
collection. 

(6)  Frequency  of  response:  On 
occasion. 

(7)  Respondents:  Individuals  or 
households. 

(8)  Estimated  annual  number  of 
respondents:  8,000. 

(9)  Total  annual  responses:  8,000. 

(10)  Avange  time  per  response: 
0.15210  hours. 

(11)  Total  annual  reporting  hours: 
1,217. 

(12)  Collection  description:  A  spouse 
or  survivm-  annuity  imder  the  RR  Act 
may  be  subjected  to  a  reduction  for  a 
public  service  pension.  The 
questioiuiaire  obtains  the  information 
needed  to  determine  if  the  reduction 
applies  and  the  amount  of  such 
rctluction. 

ADOmONAL  INFORMATION  OR  COIMMENTS: 
Copies  of  the  form  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa.  the  agency  clearance  officer 
(312-751—4693).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  ).  Hodapp,  Railroad 
Retirement  Board.  644  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laura  Oliven  (202- 
395-7316).  Office  of  Management  and 
Budget,  room  3002.  New  Executive 
Office  Building.  Washington,  DC  20503. 
ChackMicnwa. 
Clearance  Officer. 

|FR  Doc  94-27957  Filed  11-10-94;  8:45  am] 
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1995  Monthly  Compensation  Base  and 
Other  Determinations 

agency:  Raikoad  Retirement  Board. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  12(r)(3)  of 
the  Railroad  Unemployment  Insurance 
Act  (Act)  (45  U.S.C.  362(r)(3)).  the  Board 
gives  notice  of  the  following: 


1.  The  monthly  compensation  base 

under  section  l(i)  of  the  Act  is  $850 
for  months  in  calendar  year  1995; 

2.  The  amount  described  in  section  iQc) 

of  the  Act  as  "2.5  times  the  monthly 
compensation  base"  is  S2.125.00  for 
base  year  (calendar  year)  1995; 

3.  The  amount  described  in  section  2(c) 

of  the  Act  as  "an  amount  that  beairs 
the  same  ratio  to  $775  as  the 
monthly  compensation  base  for  that 
year  as  computed  under  section  l(i) 
of  this  Act  bears  to  $600"  is  $1,098 
for  months  in  calendar  year  1995; 

4.  The  amount  described  in  section  3  of 

the  Act  as  "2.5  times  the  monthly 
compen.s  ition  base"  is  $2,125.00  for 
base  year  (calendar  year)  1995; 

5.  The  amount  described  in  section  4(a- 

2)(i)(A)  of  the  Act  as  "2.5  times  the 
monthly  compensation  base"  is 
$2,125.00  with  respect  to 
disqualifications  ending  in  calendar 
year  1995; 

6.  The  maximum  daily  benefit  rate 

under  section  2(a)(3)  of  the  Act  is 
$36  with  respect  to  days  of 
unemployment  and  days  of  sickness 
in  registration  periods  beginning 
alter  June  30,  1995. 
DATES:  The  determinations  made  in 
notices  (1)  through  (5)  are  effective 
January  1, 1995.  The  determination 
made  in  notice  (6)  is  effective  for 
registration  periods  beginning  after  June 
30.  1995. 

ADDRESSES:  Secretary  to  the  Board. 
Railroad  Retirement  Board,  844  Rush 
Street,  Chicago.  Illinois  60611-2092. 
FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  H.  Hogueisson.  Bureau  of 
Research  and  Employment  Accounts, 
Railroad  Retirement  Board,  844  Rush 
Street.  Chicago.  Illinois  60611-2092, 
telephone  (312)  751-4789. 
SUPPLEMENTARY  INFORMATION:  The  RRB 
is  required  by  section  12(r)(3)  of  the 
Railroad  Unemployment  Insurance  Act 
(Act)  (45  U.S.Q  362lr)(3))  as  amended 
by  Public  Law  100-647,  to  publish  by 
December  11, 1994.  the  computation  of 
the  calendar  year  1995  monthly 
compensation  base  (section  l(i)  of  the 
Act)  and  amoimts  described  in  sections 
l(k).  2(c),  3  and  4(a-2)(i)(A)  of  the  Act 
which  are  related  to  changes  in  the 
monthly  compensation  base.  Also,  the 
RRB  is  required  to  publish,  by  June  11. 
1995.  the  maximum  daily  benefit  rate 
imder  section  2(a)(3)  of  the  Act  for  days 
of  unemployment  and  days  of  sickness 
in  registration  periods  beginning  after 
June  30. 1995.  ^ 

Monthly  Compensation  Base 

For  years  after  1988.  section  l(i)  of  the 
Act  contains  a  formula  for  determining 
the  monthly  compensation  base.  Under 


the  prescribed  formula,  the  monthly 
compensation  base  increases  by 
approximately  two-thirds  of  the  growth 
in  average  national  wages.  The  monthly 
compensation  base  for  months  in 
calendar  year  1995  shall  be  equal  to  the 
greater  of  (a)  $600  or  (b)  $600 
ri+{(A-37.800)/56.700}l.  where  A 
equals  the  amount  of  the  applicable  base 
with  respect  to  tier  1  taxes  for  1995 
under  section  3231(e)(2)  of  the  Internal 
Revenue  Code  of  1986.  Section  l(i) 
further  provides  that  if  the  amount  so 
determined  is  not  a  multiple  of  $5,  it 
shall  be  rounded  to  the  nearest  multiple 
of  $5. 

The  calendar  year  1995  tier  1  tax  base 
is  $61,200.  Subtracting  $37,800  from 
$61,200  produces  $23,400.  Dividing 
$23,400  by  $56,700  yields  a  ratio  of 
0.41269841.  Adding  one  1.41269841. 
Multiplying  $600  by  the  amount 
1.41269841  produces  the  amount  of 
$847.62.  which  must  then  be  rounded  to 
$850.  Accordingly,  the  monthly 
compensation  iMse  is  determined  to  be 
$850  for  months  in  calendar  year  1995. 

Amounts  Related  to  Changes  in 
Monthly  Compensation  Base 

For  years  1988,  sections  l(k).  2(c).  3 
and  4(a-2)(i)(A)  of  the  Act  contain 
formulas  for  determining  amounts 
related  to  the  monthly  compensation 
base. 

Under  section  l(k).  remuneration 
earned  from  employment  covered  imder 
the  Act  cannot  be  considered  subsidiary 
remuneration  if  the  employee's  base 
year  compensation  is  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  such  base  year.  Multiplying 
2.5  by  the  calendar  year  1995  monthly 
compensation  base  of  $850  produces 
$2,125.00.  Accordingly,  the  amount 
determined  under  section  l(k)  is 
$2,125.00  for  calendar  year  1995. 

Under  section  2(c).  the  maximum 
amount  of  normal  benefits  paid  for  days 
of  unemployment  within  a  benefit  year 
and  the  maximiun  amoimt  of  normal 
benefits  paid  for  days  of  sickness  within 
a  benefit  year  shall  not  exceed  an 
employee's  compensation  in  the  base 
year.  In  determining  an  employee's  base 
year  compensation,  any  money 
remuneration  in  a  month  not  in  excess 
of  an  amount  that  bears  the  same  ratio 
to  $775  as  the  monthly  compensation 
base  for  that  year  bears  to  $600  shall  be 
taken  into  account. 

The  calendar  year  1995  monthly 
com{>ensation  base  is  $850.  The  ratio  of 
$850  to  $600  is  1.41666667.  Multiplying 
1.41666667  by  $775  produces  $1,098. 
Accordingly,  the  amount  determined 
under  section  2(c)  is  $1,098  for  months 
in  calendar  year  1995. 


Under  section  3.  an  employee  shall  be 
a  "qualified  employee"  if  his/her  base 
year  compensation  is  not  less  than  2.5 
times  the  monthly  compensation  base 
for  months  in  such  base  year. 
Multiplying  2.5  by  the  calendar  year 
1995  monthly  compensation  base  of 
$850  produces  $2,125.00.  Accordingly, 
the  amount  determined  under  section  3 
is  $2,125.00  for  calendar  year  1995. 

Under  section  4(a-2)(i){A).  an 
employee  who  leaves  work  voluntarily 
without  good  cause  is  disqualified  from 
receiving  benefits  until  he  has  been  paid 
compensation  of  not  less  than  2.5  times 
the  monthly  compensation  base  for 
months  in  the  calendar  year  in  which 
the  disqualification  ends.  Multiplying 
2.5  times  the  calendar  year  1995 
monthly  compensation  base  is  $850 
produces  $2,125.00.  Accordingly,  the 
amount  determined  under  section  4(a- 
2)(i)(A)  is  $2,125.00  for  calendar  year 
1995. 

Maximum  Daily  Benefit  Rate 

Section  2(a)(3)  contains  a  formula  for 
determining  the  maximimi  daily  benefit 
rate  for  registration  periods  beginning 
after  June  30, 1989,  and  after  each  June 
30  thereafter.  Under  the  prescribed 
formula,  the  maximum  daily  benefit  rate 
increases  by  approximately  two-thirds 
of  the  growth  in  average  national  wages. 
The  maximimi  daily  benefit  rate  for 
registration  periods  beginning  after  June 
30,  1995,  shall  be  equal  to  the  greater  of 
(a)  $30  or  (b)  $25  (1+{(A-600)/900}J, 
where  A  equals  the  applicable  base  with 
respect  to  tier  1  taxes  under  section 
3231(e)(2)  of  the  hitemal  Revenue  Code 
of  1986  divided  by  60,  with  the  quotient 
rounded  down  to  the  nearest  multiple  of 
$100.  Section  2(a)(3)  further  provides 
that  if  the  amount  so  computed  is  not 
a  multiple  of  $1,  it  shall  be  rounded  to 
the  nearest  multiple  of  $1. 

The  calendar  year  1995  tier  1  tax  base 
is  $61,200.  Dividing  $61,200  by  60 
yields  $1,020.  The  amount  is  rounded 
down  to  $1,000,  the  nearest  muhiple  of 
$100.  Subtracting  $600  from  $1,000 
produces  $400.  The  ratio  of  $400  to 
$900  is  0.44444444.  Adding  1  produces 
1.44444444.  Multiplying  $25  by 
1.44444444  produces  $36.11,  which 
must  then  be  rounded  to  $36. 
Accordingly,  the  maximum  daily  benefit 
rate  for  days  of  unemployment  and  days 
of  sickness  beginning  in  registration 
periods  after  June  30, 1995,  is 
determined  to  be  $36. 

Dated:  November  1, 1994. 

By  authority  of  the  Board. 
Beatrice  Ezerski. 
Secretary  to  the  Board. 
(FR  Doc.  94-27958  Filed  11-10-94;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-34944;  File  No.  SR-PSE- 
94-29] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Stocit  Exchange,  Inc. 
Relating  to  Amendment  of  its  Minor 
Rule  Plan  and  Recommended  Fine 
Schedule  With  Respect  to  Options 
Floor  Decorum  and  Other  Minor 
Trading  Rule  Violations 

November  4, 1994. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
October  14, 1994,  the  Pacific  Stock 
Exchange  ("PSE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PSE  proposes  to  amend  Rule 
10.13(h)  of  its  Minor  Rule  Plan 
("MRP"):  Options  Floor  Decorum  and 
Other  Minor  Trading  Rule  Violations. 
The  PSE  also  proposes  to  revise  its 
Recommended  Fine  Schedule  pursuant 
to  PSE  Rule  10.13(h)  relating  to  Options 
Floor  Deconmi  and  Minor  Trading  Rule 
Violations. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  make  three 
changes  to  the  MRP.  First,  the  Exchange 


proposes  to  eliminate  references  in 
Rules  10.13(h)  (10)  and  (11)  to  "ten-up" 
and  "Ten-Up  Rule."  because  such 
references  are  currently  inaccurate  in 
light  of  a  recently  approved  rule  change, 
as  well  as  a  pending  proposed  rule 
change.^  Second,  the  Exchange  proposes 
to  add  a  reference  to  the  MRP  that 
addresses  violations  of  Rule  6.82(c)(2) 
(which  requires  Lead  Market  Makers  to 
honor  their  guaranteed  maikets).  The 
Exchange  beUeves  that  violations  of 
Rule  6.82(c)(2]  are  afready  provided  for 
in  the  MRP  by  implication  (due  to  a 
cross  reference)  emd  that  this  proposed 
change  will  merely  eliminate  an 
ambiguity.  Third,  the  Exchange 
proposes  to  amend  the  MRP  to  add  a 
reference  to  new  Rule  6.66(c),  which 
provides  for  the  identification  of  broker- 
dealer  orders  on  the  Options  Floor.'  The 
Exchange  beUeves  that  the  rule  is 
similar  in  nature  to  the  disclosure 
requirements  of  Rule  6.86,  also  referred 
to  in  the  MRP. 

The  Exchange  also  proposes  to 
increase  the  recommended  fines  in  the 
Recommended  Fine  Schedule  for 
Option  Floor  Deconmi  and  Minor 
Trading  Rule  Violations.  These 
infractions  are  currently  Listed  in  the 
Exchange's  MRP,  which  is  codified  at 
PSE  Rule  10.13.  Specifically,  the 
Exchange  proposes  to  increase  the 
recommended  fines  for  the  violations 
specified  in  the  following  rules:  10.13 
(h)  (5)-(4).  (h)  (7H9).  (h)(ll).  (h)  (13)- 
(23).  and  (h)(26).*  The  Commission  has 


•  15  U.S.C  78i(bMl). 


'  See  Securities  Exchange  Act  Release  Not.  34691 
(October  25. 1994).  59  FR  54653  (approving  20-up 
rule):  and  34702  (September  22.  1994).  59  FR  49729 
(profxnal  to  expand  Auto-Ex  system  capacity  to  20 
contracts). 

'  See  Securities  Exchange  Act  Release  No.  34426 
Ouly  21.  1994).  59  FR  38497  (approving  RuU 
6.66(c)). 

■•  These  rules  denote  the  following  Exchange  Rule 
violations  with  respect  to  options  trading:  failing  to 
properly  record  the  time  of  receipt,  change  in  limit, 
or  increase  in  size  of  an  order  ((hK2|l;  improper 
execution  of  a  cross  transaction  1(h)(3)):  violation  of 
procedures  concerning  e  Market  Maker's  use  of  a 
Floor  Broker  to  effect  transactions  [(b)(4Jl:  failure  to 
give  up  the  name  of  a  clearing  member  by  public 
outcry  when  requesting  a  quote  and  size  of  the 
market  or  after  effecting  a  trade  (fh)(7)j; 
inadvertently  placing  a  non-public  order  in  the 
book  |(h)(8)j;  failing  to  remain  for  a  specified 
amount  of  time  after  trade  processing  l(h)(9)l; 
failure  to  honor  a  guaranteed  market  |(h)(10)): 
failure  to  identify  an  order  as  for  a  broker-dealer 
((h)(ll)):  improper  communication  by  use  of  hand 
signals  or  other  means  or  devices  ((h)(12)|: 
improper  vocalization  of  a  trade  ((h)(13)I:  violating 
a  standard  of  conduct  or  dress  ((h)(14)|:  disruptive 
action  |(hKl5)):  disruptive  action  involving 
physical  contact  |(hKl5}|:  disruptive  action 
involving  physical  contact  l(h)(16)l;  failing  to  act  in 
a  professional  maimer  |(h)(l  7)];  use  of  abusive 
language  |(b)(lS));  time  stamping  |(h)(19)):  position 
and  exercise  limit  violations  |(b)  (20H21)1;  acting 
as  both  Floor  Broker  and  Market  Maker  and  trading 
in  excess  of  100  contracts  per  month  as  a  Market 
Maker  l(h)(22]l:  failing  to  request  a  market  to  be 
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previously  approved  these  rules  for 
inclusion  in  the  MRP.* 

The  Exchange  proposes  to  increase 
the  current  flne  levels  for  such 
violations.  As  a  result,  the  lowest  fine 
on  the  schedule  would  be  $100  and  the 
highest  fine  would  be  $2.500.»  With 
res{)ect  to  most  of  the  proposed  fine 
increases,  the  Exchange  is  increasing  the 
fine  levels  from  $100.  $250.  and  $500, 
for  first-,  second-,  and  third-tinie 
violations,'  respectively,  to  $250.  $500. 
and  $750,  respectively,  for  such 
violations.  In  addition,  the  Exchange  is 
proposing  to  iiu:rea8e  the  minimum  fine 
for  position  and  exercise  limit  violations 
as  follows:  for  between  one  and  three 
violations  (during  a  running  two-year 
period),  the  minimum  fine  would  be 
increased  from  $100  to  $250:  *  for        , 
l)etween  four  and  six  violations  during 
such  period,  the  minimum  fine  would 
be  increased  from  $100  to  $500;  and  for 
seven  or  more  violations  during  such 
period,  the  minimum  fine  would  be 
increased  from  $100  to  $750. 

The  Exchange  believes  that  the 
proposed  changes  will  enhance  its 
ability  to  enforce  compliance  with 
Exchange  Rules  and  that  the  fine  levels 
proposed  will  result  in  appropriate 
discipline  of  members  and  member 
oiganizations,  in  a  manner  that  is 
proportionate  to  the  minor  nature  of 
such  violations.  The  Exchange  believes 
that  the  proposed  additions  to  the  MRP 
are  either  objective  or  technical  in 
nature  and  are  easily  verifiable,  thereby 
lending  themselves  to  the  use  of 
expedited  proceedings.  Finally,  the 
Exchange  notes  that  it  will  continue  to 
circulate  a  copy  of  its  Recommended 
Fine  Schedule  to  its  membership  on  a 
regular  basis  (approximately  yearly 
pursuant  to  PSE  Rule  10.13(f). 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 


mnoved  from  th«  screen  when  leaving  a  trading 
crowd  |(h)(23)|:  and  unauthorized  use  of  telephones 
in  trading  post  areas  llh)(261l. 

*  Sre  Securities  Enchan^e  Ad  Release  Nos.  22654 
(No\emher  21.  IMS).  SO  FR  48853:  32510  (June  24. 
1993).  58  FK  35491:  and  34322  Uuty  6.  1994).  59 
FK  35958. 

*  Pursuant  to  the  .MRP.  the  Exchange  may  impoae 
a  r<ne  not  to  exceed  SS.OOO  on  any  member,  memlwr 
organization,  or  parson  associated  with  a  member 
or  member  organizatioa  See  PSE  Rule  10.13(a).  In 
appropriate  circumsunces  (e.g.,  where  aggravating 
or  mitigating  circumstances  are  present),  the 
Exchange  may  impoa*  •  highar  or  lower  Tine  than 
that  sat  (bfth  in  th«  Kacommended  Fine  Schedule. 
In  addition,  the  Exchanfa  may.  at  iu  discration, 
proceed  with  formal  disciplinary  action  if  it 
determines  that  a  gi>-en  violatioa  i*  not  minor  in 
nature.  SmPSE  Rule  10.13(0. 

'Fines  for  multiple  violations  of  Options  Floor 
I}acorum  and  Minor  Trading  Rule*  are  calculated 
on  a  running  two-yaar  basis.  See  PSE  MRP 
Raconunanded  Fine  Schedule. 

*  In  addition,  the  provision  ibr  an  informal  letter 
of  caution  for  such  violalioaa  is  being  eliminated. 


of  the  Act  in  general.  In  particular,  the 
Exchange  believes  that  the  proposal  is 
consistent  with  Section  6(b)(5).  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  and  with 
Section  6(b)(7)  in  that  it  is  designed  to 
provide  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(a)  by  order  approve  such  proposed 
rule  change,  or 

(b)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  betvraen  the 
Commission  and  any  person,  other  than 
those  that  may  be  writhheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street,  N.W., 
Washington,  D.C  Copies  of  such  filing 


v«ll  also  be  available  for  inspection  and 
copying  at  the  principal  office  of  the 
above-mentioned  self-regulatory 
organization.  All  submissions  should 
refer  to  File  No.  SR-PSE-94-29  and 
should  be  submitted  by  December  5, 
1994.  ^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  94-27933  Filed  11-10-94;  8:45  am] 
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[Release  No.  35-26157] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 

f'Acr*) 

November  4, 1994. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s]  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaraUon(s) 
should  submit  their  views  in  writing  by 
November  28. 1994.  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(e8)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

CSW  Credit.  Inc.  etal. 

(70-7218) 

CSW  Credit.  Inc.  ("CSW  Credit"),  a 
nonutility  subsidiary  of  Central  and 
South  West  Corporation  ("CSW"),  a 
registered  holding  company,  and  CSW, 
both  of  1616  Woodall  Rodgers  Freeway, 
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Dallas.  Texas  75202.  have  filed  a  post- 
effective  amendment  to  its  application- 
declaration  filed  under  Section  6(a),  7, 
9(a).  10  and  12(b)  of  the  Act  and  Rules 
45  and  54  thereunder. 

By  order  dated  July  19. 1985  (HCAR 
No.  23767)  ("1985  Order").  CSW  was 
authorized,  among  other  things,  to 
organize  CSW  Credit  to  purchase  the 
accounts  receivable  of  the  operating 
companies  of  CSW  at  a  discount  and  to 
finance  these  purchases  with  the 
issuance  and  sale  of  debt.  CSW  Credit 
was  authorized  to  borrow  up  to  $320 
million  and  CSW  was  authorized  to 
make  equity  investments  in  CSW  Credit 
of  up  to  an  aggregate  of  $80  million 
through  December  31, 1986. 

By  order  dated  July  31, 1986  (HCAR 
No.  24157)  ("1986  Order"),  CSW  Credit 
was  authorized  to  expand  its  business  to 
the  factoring  of  accounts  receivable  of 
nonaffiliated  electric  utility  companies. 
In  order  to  finance  such  transactions. 
CSW  Credit  was  authorized  to  borrow 
up  to  an  additional  $160  million  and 
CSW  to  make  additional  equity 
investments  in  CSW  Credit  of  up  to  an 
aggregate  of  $40  million,  through 
December  31. 1988.  The  1986  Order  also 
provided  that  CSW  Credit  limit  its 
acquisition  of  utility  receivables  from 
nonassociate  utilities  so  that  the  average 
amount  of  such  receivables  for  the 
preceding  twelve-month  period 
outstanding  as  of  the  end  of  any 
calendar  month  would  be  less  than  the 
average  amount  of  receivables  acquired 
from  CSW  system  companies 
outstanding  as  of  the  end  of  each 
!  ilendar  month  during  the  preceding 
twelve-month  period  ("50% 
Restriction").  Further,  the  1986  Order 
extended  the  authority  of  the  1985 
Order  until  December  31, 1988. 

By  order  dated  February  8. 1988 
(HCAR  No.  24575),  CSW  Credit  was 
authorixed.  among  other  things,  to  factor 
the  accounts  receivable  of  nonaffiliated 
utihty  companies,  subject  to  the  50% 
Restriction,  and  CSW  Credit  also  was 
authorized  to  borrow,  through  December 
31, 1989.  up  to  $320  million  and  $304 
milUcHi  to  finance  the  &ctoring  of 
affiliate  and  nonaffiliated  receivables. 
respectivAly.  CSW  was  authorized  to 
make  equity  investments  in  CSW  Credit 
of  up  to  an  aggregate  of  $80  million  and 
$76  million  in  connection  with  the 
factoring  of  affiliate  and  nonaffiliated 
receivables,  respectively.  This  authority 
was  extended  through  December  31, 
1990  by  order  dated  December  27, 1989 
(HCAR  No.  25009). 

By  ordw  dated  August  30, 1990 
(HCAR  Na  25138).  CSW  Credit  was 
authorized  to  lower  its  equity  ratio  to  no 
less  tiian  5%. 


By  orders  dated  December  21. 1990, 
December  24. 1991  ("1991  Order'). 
December  9, 1992  and  December  21, 
1993  (HCAR  Nos.  25228.  25443.  25698 
and  25959.  respectively),  CSW  Credit's 
existing  authority  was  extended  through 
December  31, 1991,  December  31, 1992. 
December  31, 1993  and  December  31, 
1994,  respectively.  In  addition,  the  1991 
Order  granted  CSW  Credit  the 
authorization  to  borrow  up  to  an 
additional  $200  million  to  finance  the 
factoring  of  associate  receivables. 

Pursuant  to  the  orders  summarized 
above,  the  following  authority  has  been 
granted:  (1)  CSW  Credit  has  been 
authorized  to  borrow  $824  million,  of 
which  $520  million  could  be  used  to 
purchase  receivables  of  affiliated 
companies  and  $304  million  could  be 
used  to  purchase  receivables  of 
nonaffiliated  companies;  and  (2)  CSW 
has  been  authorized  to  make  equity 
investments  in  CSW  Credit  of  up  to  an 
aggregate  of  $156  million,  of  which  $80 
million  could  be  used  to  purchase 
receivables  of  affiliated  companies  and 
$76  million  could  be  used  to  purchase 
receivables  of  nonaffiliated  companies. 

For  the  12  months  ended  September 
30, 1994.  CSW  Credit  had  average 
outstanding  receivables  purchases  bom 
affiliated  companies  of  $382  million  and 
from  nonaffiliated  companies  of  $23 
million.  The  outstanding  receivable 
purchases  from  nonaffiliated  companies 
does  not  include  the  $357  million 
average  receivable  purchases  for  the  12 
months  ended  September  30, 1994  from 
Houston  Lighting  and  Power  Company, 
authorized  by  order  dated  Decemlwr  29, 
1992  (HCAR  No.  25720).  As  of 
September  30, 1994.  the  amoimt  of 
remaining  authority  that  CSW  Credit 
had  available  to  purchase  receivables 
fix>m  affiliated  companies  was  $138 
million  and  nonaffiliated  companies 
was  $281  million. 

CSW  Credit  and  CSW  now  propose  to 
extend  the  previously  granted 
authorities  through  December  31, 1995. 

Energy  Initiatives,  Inc.,  et  al. 

(70-7727) 

Enei^gy  Initiatives,  Lac.  ("EH"),  One 
Upper  Pond  Road,  Parsippany,  New 
Jersey  07054,  a  nonutility  sulMidiaiy  of 
General  Public  UtiUties  Corporation 
("GPU"),  and  GPU  (both, 
"Applicants")),  100  hiterpace  Paiicway. 
Parsippany.  New  Jersey  07054,  a 
registered  holding  company,  have  filed 
a  post-efiective  amendment  under 
Sections  6(a),  7,  9(a),  10, 12(b),  and 
13(b)  of  the  Act  and  Rules  45,  53  and 
54  thereunder  to  their  application- 
declaration  filed  under  Sections  6(a).  7 
9(a).  10, 12(b),  12(c)  and  13(b)  of  the  Act 


and  Rules  45,  SO,  51,  90  and  91 
thereunder. 

By  Orders  dated  June  26, 1990, 
December  18, 1992  and  September  12. 
1994  ("September  1994  Order")  (HCAR 
Nos.  25108,  25715  and  26123, 
respectively)  (collectively.  "Orders"), 
ED  was  authorized  to  engage  in 
preliminary  project  development  and 
administrative  activities  ("Project 
Activities")  in  connection  with  its 
investments  in:  (i)  qualifying 
cogeneration  facihties  ("QFs"),  as 
defined  in  the  Public  Utility  Regulatory 
Policies  Act  of  1978,  as  amend^ 
("PURPA").  located  anywhere  in  the 
United  States,  (ii)  small  power 
production  facilities  (also  "QFs").  as 
defined  by  PURPA.  and  exempt 
wholesale  generators  ("EWG"),  as 
defined  in  Section  32  of  the  Act,  located 
in  any  geographic  area,  and  (iii)  foreign 
utility  companies  ("FUCOs"),  as  defined 
in  Section  33  of  the  Act. 

The  Order  also  authorized  GPU, 
through  December  31. 1994,  to:  (i)  make 
capital  contributions  to  General 
portfolios  Corporation  ("GPC"),  Ell's 
immediate  parent  holding  company, 
which  GPC  would  in  turn  make 
available  to  ED;  and  (ii)  enter  into  letter 
of  credit  and  reimbursement  agreements 
("Reimbursement  Agreements")  and 
guarantees  or  similar  obligations 
("Guaranties")  to  secure  Ell's  agreement 
with  any  person  in  connection  with 
ED'S  Project  Activities  and  the 
acquisition  of  ovmership  or 
participation  interests  in  projects.  The 
Orders  provided  that  the  aggregate 
amount  GPU  was  permitted  to 
contribute  to  EO.  together  with  the 
outstanding  face  or  principal  amount  of 
the  Reimbursement  Agreement  and 
Guarantee  obligations,  could  not  exceed 
$60  million  ("Contribution  Cap").  The 
Orders  also  authorized  ED  to  enter  into 
Reimbursement  Agreements  and 
Guarantees  in  an  aggregate  amount  of  up 
to  $10  million  through  December  31. 
1994  ("Debt  Cap").  And.  the  Orders 
authorized  ED  to  issue,  sell  and  renew, 
through  December  31, 1994,  its 
promissory  notes  ("Notes")  evidencing 
short-term  borrowings  from  financial 
institutions,  in  an  aggregate  principal 
amoimt  at  any  time  outstanding 
(together  with  the  aggregate  amount  of 
obligations  outstanding  under  any  and 
all  Reimbursement  Agreements  and 
Guarantees  entered  into  by  EU)  not 
exceeding  the  Debt  Cap,  and  permitted 
GPU  to  guarantee  payment  of  the  Notes 
("Note  Guarantees"). 

In  addition,  the  September  1994 
Order  authorized  EII  to  form  a  wholly- 
owned  Subsidiary  ("Services  Sub")  to 
provide  operational  and  maintenance 
services  to  both  affiliated  and 
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nonaffiliated  QFs,  EWGs  and  FUCOs. 
and  to  contribute  up  to  $1  million  to 
Services  Sub  through  December  31. 
1994  for  working  capital. 

Applicants  now  propose:  (i)  to  extend 
until  December  31,  1997  the  period 
during  which  (a)  GPU  may  make  capital 
contributions  to  EH.  and  (b)  GPU  and  ED 
may  enter  into  Reimbursement 
Agreements  and  Guarantees;  (ii)  to 
increase  the  Contribution  Cap  to  $200 
million  and  the  Debt  Cap  to  $30  million: 
(iii)  that  EU  may  use  contributions  Gram 
CPU  to  acquire  seciuities  and  other 
interests  in  EWGs  and  FUCOs; '  (iv)  to 
enter  into  Guarantees  and 
Reimbursement  Agreements  for 
purposes  of  guaranteeing  the  securities 
or  other  obligations  of  EWGs  and 
FUCOs:  (v)  to  assume  liabilities  of 
EWGs  and  FUCOs:  (vi)  to  extend  until 
December  31. 1997  the  period  during 
which  EU  may  incur  borrowings 
pursuant  to  the  Notes  and  GPU  may 
guarantee  payment  of  the  Notes 
pursuant  to  Note  Guarantees:  (vii)  to 
extend  until  December  31, 1997  the 
period  during  which  EII  may  make 
capital  contributions  up  to  $1  million  to 
Services  Sub;  and  (viii)  that  the 
reservation  of  jurisdiction  be  released 
over  Ell's  request  pursuant  to  section 
13(b)  of  the  Act. 

Applicants  state  that  the  term  of  each 
Guarantee,  and  any  letter  of  credit  ("U 
C")  backed  by  a  GPU  or  EII 
Reimbursement  Agreements,  would  not 
exceed  25  years.  Drawings  under  each 
L/C  would  bear  interest  at  not  more  than 
5%  above  the  prime  rate  as  in  effect 
from  time  to  time,  and  UC  fees  would 
not  exceed  1%  annually  of  the  face 
amount  of  the  UC. 

Applicants  also  state  that  the 
agg^e^&ie  amount  of  liabilities  of  EWGs 
and  FUCOs  assumed  by  GPU.  plus  the 
aggregate  face  or  principal  amount  of 
Guarantees  and  Reimbursement 
Agreements  entered  into  by  GPU  and 
cash  contributed  directly  to  EII,  will  not 
exceed  the  Contribution  Cap.  The 
aggregate  amount  of  liabilities  of  EWGs 
and  FUCOs  assumed  by  Ell.  plus  the 
^SS^egate  principal  or  face  amount  of 
Guarantees  and  Reimbursement 
Agreements  entered  into  by  EII  and 
borrowings  under  Notes  incurred  by  EII, 
will  not  exceed  the  Debt  Cap. 

Notes  issued  and  sold  by  EII  would 
mature  not  later  than  five  years  after 
issuance,  and  bear  interest  at  a  rate  not 
in  excess  of  (i)  250  basis  points  above 
the  greater  of  (a)  the  lending  bank's  or 
other  recognized  prime  rate  and  (b)  50 
basis  points  above  the  federal  funds 


*  Appliuinu  state  that  they  majr  tmk  approval.  In 
•  separata  niing.  to  (onn  an  intamiMUal*  iulwidiary 
for  the  purpoiie  of  acquiring  intareats  in  FllCOa. 


rate,  (ii)  400  basis  points  above  the 
specified  London  Interbank  Offered  Rate 
plus  any  applicable  reserve 
requirement,  or  (iii)  a  negotiated  fixed 
rate  which,  in  any  event,  would  not 
exceed  500  basis  points  above  the  30 
year  "cxirrent  coupon"  treasury  bond 
rate.  EH  states  that  it  may  pay  the 
lenders  a  facility  fee  of  up  to  75  basis 
points  on  the  aggregate  principal 
amount  of  the  loan  facility  and  a  one- 
time commitment  fee  of  up  to  50  basis 
points,  and  other  customary  fees  (which 
would  not  cause  the  effective  interest 
rate  of  the  Notes  to  exceed  the  rates 
described  above). 

Applicants  also  request  a  release  of 
the  reservation  of  jurisdiction,  in  the 
September  1994  Order,  over  Ell's 
request  to  perform  operation  and 
maintenance  and  related  project 
management  and  administrative 
services  at  fair  market  prices  as 
managing  general  partner  or  the 
operator  of  QFs.  EWGs  or  FUCOs  which 
are  associate  companies  of  EII,  under 
certain  circumstances. 

New  England  Electric  System 

(70-7753) 

New  England  Electric  System 
( 'NEES"),  25  Research  Drive. 
Westborough.  Massachusetts  01582,  a 
registered  holding  company,  has  filed  a 
declaration  under  Sections  6(a)  and  7  of 
the  Act. 

By  order  dated  August  7, 1990  (HCAR 
No.  25126)  the  Commission  authorized, 
among  other  things,  NEES  to  issue  and 
sell  from  time  to  time  through  December 
31. 1994.  an  aggregate  of  up  to  1.395.902 
shares  of  its  authorized  but  unissued 
common  shares,  $1  par  value,  pursuant 
to  the  New  England  Electric  System 
Companies  Incentive  Thrift  Plan  II 
("Plan"). 

Through  September  30. 1994,  NEES 
has  issued  473,086  shares  pursuant  to 
the  Plan  leaving  a  balance  of  922.816 
authorized  but  unissued  shares 
("Remaining  Shares").  NEES  now 
proposes  to  extend  its  period  of 
authorization  for  issuing  the  Remaining 
Shares  under  the  Plan  horn  December 
31.  1994  to  December  31, 1997. 

The  proceeds  from  the  sale  of  the 
Remaining  Shares  will  be  added  to  the 
general  funds  of  the  NEES  and  be  used 
for  any  or  ail  of  the  following  purposes: 
(1)  investment  in  the  NEES"  subsidiary 
companies,  through  loans  or  advances 
to  such  subsidiaries,  purchases  of 
additional  shares  of  their  capital  stocks, 
or  capital  contributions;  (2)  payment  of 
indebtedness  of  NEES;  or  (3)  general 
corporate  purposes. 

Georgia  Povver  Co. 

(70-«467) 


Georgia  Rower  Company  ("Georgia 
Power").  333  Piedmont  Avenue,  N.E., 
Atlanta.  Georgia  30308.  a  wholly  owned 
public-utility  subsidiary  company  of  the 
Southern  Company,  has  filed  an 
application  tmder  Section  9(c)(3)  of  the 
Act. 

Georgia  Power  proposes  to  invest  up 
to  $10  million  through  December  31. 
1997  to  acquire  limited  partnership 
units  in  one  or  more  limited 
partnerships  ("Partnerships")  organized 
to  invest  in  low-income  housing 
projects  in  Georgia  that  quahfy  for  the 
low-income  housing  tax  credit 
("LIHTC")  under  Section  42  of  the 
Internal  Revenue  Code  ("Code").  A. 
separate  Partnership  would  be 
organized  for  each  qualifying  bousing 
project  to  fadhtate  compliance  with 
Section  42  and  the  financing  of  the 
project  on  a  stand-alone  basis  and  to 
insulate  each  project  from  Habilities  that 
may  arise  in  connection  with  other 
projects. 

Georgia  Power  proposes  to  acquire  up 
to  20%  interest  in  each  Partnership 
subject  to  an  aggregate  investment  of 
$10  million.  The  sole  general  partner  of 
each  Partnership  will  t>e  Heartland 
Properties,  Inc..  a  subsidiary  of  WPL 
Holdings.  Inc.,  an  exempt  holding 
company,  or  an  affiliate  of  Heartland 
Properties  ("General  Partner").  The 
remaining  limited  partnership  interests 
would  be  offered  to  accredited  investors 
including  other  large  Georgia 
corporations. 

A  partnership  agreement 
( "Partnership  Agreement")  would  be 
used  in  connection  with  each 
investment.  Under  the  Partnership 
Agreement,  the  limited  partners  would 
be  comprised  of  Class  A  Limited 
Partners  and  Class  B  Limited  Partners 
("Limited  Partners").  Georgia  Power 
u-ill  only  acquire  Class  B  Limited 
Partner  units. 

The  term  of  each  Partnership  shall  be 
for  50  years.  Contributions  to  the  capital 
of  each  Partnership  by  the  Limited 
Partners,  which  will  represent  99%  of 
all  contributions,  will  be  made  in 
accordance,  with  a  drawdown  schedule 
that  is  appropriate  for  any  particular 
housing  project.  Generally,  allocations 
of  profits.  losses  and  tax  credits  of  each 
Partnership  shall  be  allocated  to  the 
Partners  in  accordance  with  their 
respective  partnership  percentages — up 
to  20%  in  the  case  of  Georgia  Power. 
Similarly,  cash  flows  and  the  net 
proceeds  from  any  sale  or  refinancing  of 
a  housing  project  will  be  distributed  to 
the  Partners  in  accordance  with  their 
respective  partnership  percentages. 

The  General  Partner  shall  have  full 
and  exclusive  control  over  the  affairs  of 
each  Partnership  subject  to  certain 


limited  approval  rights  that  limited 
partners  may  hold  under  Delaware  law. 
As  a  Class  B  Limited  Partner,  however, 
Georgia  Power  will  have  fewer  approval 
rights  than  the  Class  A  Limited  Partners. 
Limited  Partners  are  entitled  to  examine 
and  copy  the  books  and  records  of  the 
Partnership,  to  receive  financial  reports, 
and  to  receive  a  detailed  annual 
operating  and  capital  improvements 
budget. 

The  General  Partner,  or  a  separate 
management  company  with  which  the 
Partnership  may  enter  into  a 
management  agreement,  would  manage 
the  day  to  day  operations  of  each 
housing  project,  including  leasing 
activities,  rent  collection,  and  property 
maintenance.  It  is  contemplateid  that  a 
local  real  estate  developer  or  property 
manager  in  the  conmiunity  in  which  the 
project  is  located  would  be  engaged  to 
provide  some  or  all  of  these 
management  services. 

New  England  Electric  System 

(70-8485) 

New  England  Electric  System 
("NEES"),  a  registered  holding 
company,  has  filed  a  declaration  under 
Section  12(b)  of  the  Act  and  Rule  45 
thereunder. 

Subsidiaries  of  NEES  ("Employers") 
provide,  for  the  benefit  of  certain 
officers,  life  insurance  plans  funded  by 
individual  poUcies.  The  combined 
death  benefit  to  the  participant  under 
these  insurance  plans  is  three  times  the 
annual  salary.  After  termination  of 
employment,  participants  in  the  plans 
may  elect,  at  age  55  or  later,  to  receive 
annuity  income  equal  to  40%  of  annual 
salary.  In  that  event,  the  life  insurance 
is  reduced  over  fifteen  years  to  an 
amount  equal  to  final  average  salary. 
Due  to  changes  in  the  tax  law,  this  plan 
was  closed  to  new  participants,  and  an 
alternative  was  established  with  only  a 
life  insurance  benefit.  These  plans  are 
structured  so  that,  over  time,  the 
Employers  should  recover  the  cost  of 
the  insurance  premiums. 

The  Ufe  insurance  benefit  in  almost 
all  cases  will  be  provided  by  an 
insurance  company.  The  annuity,  and  in 
limited  instances  the  insurance  benefits, 
will  be  paid  by  the  Employers.  Although 
the  Employers  anticipate  recovery  of 
their  costs  from  the  proceeds  of  the 
policies,  their  interests  in  the  policies 
are  not  segregated  from  their  general 
assets  and  the  participants  in  the  plans 
are  general  creditors  of  the  Employers. 

From  time-to-time  the  Employers 
have  granted  additional  service  credit 
luider  their  pension  plans  to  executives 
who  have  professional  and  business 
experience  prior  to  joining  the  NEES 


system.  These  letters  and  agreements  do 
not  have  a  standard  format.  Most  of  the 
individuals  covered  by  them  are  present 
or  future  employees  of  New  England 
Power  Service  Company  ("Service 
Company").  The  assets  of  the  Service 
Company  consist  mainly  of  amounts 
currently  receivable  from  affiliates. 

To  provide  greater  assurance  of  the 
payment  of  these  life  insurance  and 
annuity  benefits  and  additional  pension 
benefits  to  the  participants  and  their 
beneficiaries,  it  is  proposed  that  NEES. 
bom  time-to-time,  give  written 
assurances  to  the  participants  that,  if  an 
Employer  obligated  under  the  amended 
life  insiuance  program,  the  collateral 
assignment  life  insurance  program,  or 
the  additional  service  letter  and 
agreement  does  not  make  the  payments 
provided  therein,  NEES  will  make  such 
payments.  Similar  assurance  is  now 
provided  under  four  other  executive 
plans  by  Commission  order  dated 
October  12, 1982  (HCAR  No.  22664). 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  94-27934  Filed  11-10-94;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

[Application  No.  99000146] 

CMS  SBIC,  L.P.;  Notice  of  Filing  of  an 
Application  for  a  License  To  Op^'ate 
as  a  Small  Business  Investment 
Company 

Notice  is  hereby  given  of  the  filing  of 
an  application  with  the  Small  Business 
Administration  (SEA)  pursuant  to 
§  107.102  of  the  Regulations  governing 
small  business  investment  companies 
(13  CFR  107.102  (119*))  by  CMS  SBIC. 
L.P..  1926  Arch  Street,  Philadelphia.  PA 
19103,  for  a  license  to  operate  as  a  small 
business  investment  company  (SBIC) 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended.  (15  U.S.C.  et. 
seq.),  and  the  Rules  and  Regulations 
promulgated  thereunder. 

The  initial  investors  and  their  p^cent 
of  ownership  of  the  Applicant  are  as 
follows: 


Name 


General  Partner  CMS  SBIC  As- 
sociates, 1926  Arch  Street 
Philadelphia,  PA  19103  „ 


Name 

Percent- 
age of 
o*yr»r- 
ship 

Soie  Umited   Partr>er  CMS/Mid- 
AtJantic    Business    Opportunity 
Partners,     LP..     1926     Arch 
Street.  Philadelphia.  PA  19103  . 

99 

Total „ 

100 

CMS  SBIC.  L.P.  will  be  managed  by 
CMS  Investment  Resources,  Inc.  The 
officers  and  shareholders  of  CMS 
Investment  Resources.  Inc.  are: 


Name — Relationship  to  manager 


Linda  M.  OeJure— Vice  Presi- 
dent, 1417  County  Une  Rd.. 
Rosemont.  PA  19010 

Dean  S.  Adler— Vice  President. 
1320  Huntsman  Lane. 
Gladwyne,  PA  19035 

WIHiam  A.  Landman— Vice 
President,  124  Woods  Lane, 
Radnor,  PA  19087  „.. 

Richard  A.  MitcheH— Vice  Presi- 
dent, 16  Winchester  Drive.  Se- 
weO,  NJ  08080  

Caryn  L  Kinzig— Vice  President, 
173  Shawnee  Rd.,  Ardmore, 
PA  19008  

Mark  I.  Solomon — Director.  Pier 
5,  «240,  7  N.  Delaware  Ave. 
PtiHadelphia,  PA  19106  

Paul  Siltjerberg— Director,  2023 
Delancey  Street.  Philadelphia. 
PA  19103  


Percent- 
age of 
owr>erstiip 
of  man- 
ager 


0 

0 

0 

0 

0 
66.7 
33.3 


Percent- 
age of 
owner- 
ship 


The  applicant  will  begin  operations 
with  capitalization  of  approximately 
$10.0  million  and  will  be  a  source  of 
equity  financings  for  qualified  small 
business  concerns.  The  applicant  will 
invest  primarily  in  retailing, 
distribution,  manufacturing,  financial 
services,  communications,  technology, 
and  health  care  businesses  located  in 
the  Delaware  Valley. 

Matters  involved  in  SBA's 
consideration  of  the  application  include 
the  general  business  reputation  and 
character  of  the  proposed  owners  and 
management,  and  the  probability  of 
successful  operations  of  the  new 
company  under  their  management, 
including  profitability  and  financial 
soimdness  in  accordance  with  the  Act 
and  Regulations. 

Notice  is  hereby  given  that  any  person 
may,  not  later  than  15  days  from  the 
date  of  pubUcation  of  this  Notice, 
submit  written  comments  on  the 
proposed  SBIC  to  the  Associate 
Administrator  for  Investment,  Small 
Business  Administration,  409  3rd  Street, 
SW.  Washington.  DC  20416. 
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A  copy  of  this  Notice  will  be  published  in 
a  newspaper  of  general  circulation  in 
Philadelphia,  Pennsylvania. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  No.  59.011,  Small  Business 
Investment  Companies). 

Dated:  November  1, 1994. 
Robert  D.  Stillman 

Associate  Administrator  for  Investment. 
|FR  Doc.  94-27995  Filed  11-10-94;  8:45  am) 
MLUNO  COOC  n29-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[CGD94-0M] 

Merchant  Marine  Personnel  Advisory 
Committse;  Meetings 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  and  working  groups  will 
meet  to  discuss  various  issues.  Agenda 
items  include  discussions  of  physical 
standards  and  Ucensing  requirements. 
All  meetings  will  be  open  to  the  public. 

DATES:  The  working  groups  will  meet  on 
December  13. 1994,  from  8:30  a.m.  to 
4:00  p.m.  The  full  committee  will  meet 
on  December  14. 1994.  from  9:00  a.m.  to 
4:00  p.m.  Written  material  should  be 
submitted  not  later  than  December  1, 
1994. 

ADDRESSES:  The  meetings  will  be  held 
in  Room  2415.  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  S.W., 
Washington,  DC  20593.  Written  material 
should  be  submitted  to  CDR  Scott  J. 
Glover,  MERPAC  Executive  Director. 
Commandant  (G-MVP).  U.S.  Coast 
Guard.  2100  Second  Street  S.W., 
Washington.  DC  20593. 

FOR  FURTHER  INFORMATION  CONTACT: 
Commander  Scott ).  Glover, 
Commandant  (G-MVP),  U.S.  Coast 
Guard  Headquarters.  2100  Second 
Street.  SW..  Washington,  DC  20593, 
telephone  (202)  267-0213. 
SUPPt.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
use.  App.  2  Section  1  et  seq.  The 
agenda  will  include  discussion  of  the 
following  topics: 

(1)  "Licensing  2000  and  Beyond" 
recommendations  to  certified 
instructors  and  designated  examiners, 
and  to  increase  the  focus  on  approved 
training  as  one  of  Coast  Guard's 
guarantor  of  competency: 

(2)  Physical  standards  for  merchant 
mariners;  and. 


(3)  National  Research  Council  report. 
Minding  the  Helm:  Marine  Navigation 
and  Piloting. 

Attendance  is  open  to  the  public. 
With  advance  notice,  and  the 
Chairman's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  Persons  wishing  to 
make  oral  presentations  should  notify 
the  Executive  Director,  listed  above 
under  ADDRESSES,  no  later  than  the  day 
before  the  meeting.  Written  material 
may  be  submitted  at  any  time  for 
presentation  to  the  Committee. 
However,  to  ensure  advance  distribution 
to  each  Conunittee  member,  persons 
submitting  written  material  are  asked  to 
provide  20  copies  to  the  Executive 
Director  no  later  than  December  1. 1994. 

Dated:  November  7, 1994. 

I.CCard. 

Rear  Admiral.  U.S.  Coast  Guard.  Chief.  Office 
of  Marine  Safety,  Security  and  En\ironmental 
Protection. 

[PR  Doc  94-28038  Filed  11-10-94;  8:45  am] 
■N.LMQ  OOOf  4*t»-14-M 


Federal  Aviation  Administration 
[Summary  Notice  No.  PE-e4-39] 

Patitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Patitiona  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 

S processing,  and  disposition  of  petitions 
or  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Conunents  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  l>efore  December  5,  1994. 
ADDRESSES:  Send  comments  on  any 
petiUon  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  Chief 
Counsel,  Attn;  Rule  Docket  (ACC-200), 
Petition  Docket  No. 800 


Independence  Avenue.  SW.. 
Washington,  DC.  20591. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rule  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue.  SW.. 
Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
D.  Michael  Smith,  Office  of  Rulemaking 
(ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington.  DC.  20591; 
telephone  (202)  267-7470. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  1 1.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  November 
7,1994. 

Donald  P.  Byrne. 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJcef  No.:  27795 

Petitioner:  Captain  Mark  J.  Paras 

Sections  of  the  FAR  Affected:  14  CFR 
21.24(a)(l)(ii) 

Description  of  Relief  Sought:  To 
increase  the  wei^t  limit  for  the 
issuance  of  a  primary  category  aircraft 
type  certificate  from  2,700  poimds  to 
3,300  pounds  for  all  Seawind 
amphibious  aircraft. 

Docket  No.:  27802 

Petitioner  Richmor  Aviation       

Sections  of  the  FAR  Affected:  14  CFR 
21.197(c)(2) 

Description  of  Relief  Sought:  To  permit 
Richmor  Aviation  to  receive  a  special 
flight  permit  with  continuing 
authorization  to  conduct  ferry  flights 
of  aircraft  with  nine  or  fewer 
passenger  seats  that  are  maintained 
under  an  Approved  Aircraft 
Ins{>ection  Program. 

Docket  No.:  27884 

Petitioner:  Charlie  Hammonds  Flying 
Service,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
45.22(b)(1) 

Description  of  Relief  Sought:  To  permit 
the  petitioner's  Alon  A-2,  serial 
nimiber  A-73,  registration  number 
N6573Q,  to  be  repainted  displaying  2- 
inch  high  registration  marks,  although 
the  aircraft  will  not  be  30  years  old 
until  November  29, 1995. 

Dbclcet  No.;  27891 

Petitioner:  Mr.  Stanley  G.  Fickes 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Fickes  to  serve  as  an  air  carrier 
pilot  after  reaching  his  60th  birthday. 


Docket  No.:  279\2 

Petitioner:  Captain  Dennis  P.  Cholley 

Sections  of  the  FAR  Affected:  1 4  CFR 
121.383(c) 

Description  of  Rehef  Sought:  To  permit 
Captain  Cholley  to  serve  as  an  air 
carrier  pilot  after  reaching  his  60th 
birthday. 

Docket  No.:  27915 

Petitioner:  General  Electric  Company 

Sections  of  the  FAR  Affected:  14  CFR 
34.21(b) 

Description  of  Relief  Sought:  To  permit 
General  Electric  Company  to  ship  10 
CF6-80C2/E1  engines  vvrith  a  new  low 
emissions  combustor  installed  prior  to 
com'"  us'or  certification. 

Docket  No.:  27916 

Petitioner:  Mr.  Neil  R.  Smith 

Sections  of  the  FAR  Affected:  14  CFR 
121.383(c) 

Description  of  Relief  Sought:  To  permit 
Mr.  Smith  to  serve  as  captain  or  first 
officer  in  air  carrier  service  after  his 
60th  birthday. 

£>oc/ref  No.;  27923 

Petitioner:  National  Air  Transportation 
Association 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  1  of  part  121.  subparagraphs 
3&4 

Description  of  the  FAR  Affected:  To 
extend  the  compliance  date  from 
September  19, 1994,  to  January  1. 
1995,  for  medical  review  officers 
conferring  with  employees  who  have 
received  verified  positive  drug  test 
results  or  who  have  refused  to  submit 
to  a  drug  test  to  (1)  advise  them  of 
available  resources  to  resolve 
problems  associated  with  illegal  drug 
use  and  (2)  ensure  that  the  substance 
abuse  professional  (SAP)  evaluates 
such  employees  to  determine  if 
employee  is  in  need  of  assistance  in 
resolving  drug-use  problems. 

Docket  No.:  27924 

Petitioner:  Air  Transport  Association 

Sections  of  the  FAR  Affected:  14  CFR 
appendix  I  of  part  121,  subparagraphs 
3&4 
Description  of  the  FAR  Affected:  To 
extend  the  comphance  date  from 
September  19, 1994.  to  January  1, 
1995,  for  medical  review  officers 
conferring  with  employees  who  ha\'e 
received  verified  positive  drug  test 
results  or  who  have  refused  to  submit 
to  a  drug  test  to  (1)  advise  them  of 
available  resources  to  resolve 
problems  associated  with  illegal  drug 
use  and  (2)  ensure  that  the  substance 
abuse  professional  (SAP)  evaluates 
such  employees  to  determine  if 
employee  is  in  need  of  assistance  in 
resolving  drug-use  problems. 

Dispositions  of  Petitions 

Docket  No.:  23685 


Petitioner:  Department  of  the  Navy, 
MCAS  Beaufort 

Sections  of  the  FAR  Affected:  14  CFR 
101.23  (b)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  extend  Exemption  No. 
3938,  as  amended,  which  allow  the 
Department  of  the  Navy,  specifically 
the  United  States  Marine  Corps 
(USMC)  Beaufort.  South  Carolina,  to 
use  Missile  Plume  Simulator  GTR-18 
Class  B  Fireworks  ("Smokey  Sam") 
within  controlled  tinng  areas  (CFA)  at 
MCAS  Beaufort,  South  Carolina,  and 
at  Beaufort  Coimty  Airport,  South 
Carolina. 

Grant.  October  19.  1994.  Exemption  No. 
3938C 

Docket  No.:  26502 

Petitioner:  Critical  Air  Medicine,  Inc! 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  appropriately 
trained  and  certificated  pilots 
employed  by  Critical  Air  Medicine, 
Inc.,  to  remove  or  reinstall  aircraft 
cabin  passenger  seats  and  install  an 
approved  stretcher  in  each  aircraft  it 
uses  for  emergency  medical 
evacuation  purposes. 

Grant.  October  5,  1994,  Exemption  No. 
5970 

Docket  No.:  27790 
Petitioner:  Sunrise  Air  Service 
Sections  of  the  FAR  Affected:  14  CFR 

43.3(g) 
Description  of  Relief  Sought/ 

Disposition:  To  allow  pilots  employed 

by  Sunrise  to  perform  the 

preventative  maintenance  function  of 

removing  or  installing  the  passenger 

seats  in  its  aircraft  that  are  operated 

under  14  CFR  part  135. 

Grant,  September  28,  1994,  Exemption 
No.  5972 

Docket  No.:  27823 

Petitioner:  Banc  One  Service 
Corporation 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  pilots  employed 
by  Banc  One  Services  Corporation  to 
remove  and  install  aircraft  seats  as 
required  for  a  particular  flight. 

Grant.  October  5,  1994,  Exemption  No. 
5971 

Docket  No.:  27831 

Petitioner:  Flight  Express  Incorporated 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sou^t/ 
Disposition:  To  allow  pilots  employed 
by  Flight  Express  to  remove  and 


install  frtjnt  row  seats  in  a  Cessna  210 
and  Cessna  172G  aircraft  as  required 
for  a  particular  flight 

Grant,  October  7,  1994,  Exemption  No. 
5974 

Docket  No.:  27678 

Petitioner:  Mr.  John  .  Hart 

Sections  of  the  FAR  Affected:  14  CFR 
43.3(g) 

Description  of  Relief  Sought/ 
Disposition:  To  allow  Mr.  Hart  to 
remove  and  replace  the  passenger 
seats  in  his  aircraft  operating  under  14 
CFR  part  135. 

Grant,  October  11,  1994,  Exemption  No. 
5975 

IFR  Doc.  94-28032  Filed  11-10-94;  8;45  ami 
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Intent  To  Rule  on  Application  To 
Impose  a  Passenger  Facility  Charge 
(PFC)  at  Little  Rock  Regional  Airport. 
Little  Rock.  AR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  Intent  to  Rule  on 
Apphcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Little 
Rock  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  )art  158). 
DATES:  Comments  must  be  received  on 
or  before.  December  14, 1994. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address: 

Mr.  Ben  Guttery,  Federal  Aviation 
Administration.  Southwest  Region. 
Airports  Division,  Planning  and 
Programming  Staff,  ASW-610D.  Fort 
Worth,  Texas  76193-0610 
In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  J.  William 
Flowers,  Acting  Manager  of  Little  Rock 
Regional  Airport  at  the  following 
address: 

J.  William  Flowers,  Acting  Manager, 
Little  Rock  Regional  Airport.  Number 
One  Airport  Drive.  Little  Rock,  AR 
72202 

Air  carriers  and  foreign  air  carriers'', 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  Part 
158. 
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FOR  FURTHCR  MFOAMATKMI  CONTACT: 

Mr.  Ben  Cutlery,  Federal  Aviation 
Administration.  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Staff.  ASW-610D,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5614 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPI.EMCNTARY  MFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Little  Rock  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
-     On  October  31,  1994,  the  FAA 
determined  that  the  appUcation  to 
impose  a  PFC  submitted  by  the  Airport 
was  substantially  complete  within  the 
requirements  of  Section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  February  23. 1995. 

The  following  is  a  brief  overview  of 
the  application: 

Level  of  the  proposed  PFC  S3. 00 
Proposed  charge  efiiective  date:  May  1, 
1995 

Proposed  charge  expiration  date:  May 
31.2003 

Total  estimated  PFC  revenue: 
$32,580,216.00 

Brief  description  of  proposed 
project(s): 

Promts  to  Impoee  PFCa 

Extend  Runway  4L-22R.  and 
Prepare  Site  for  ALSF-U  and  for 
Catagoiy  111  ILS  on  Runway  22R 

Propoeed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs: 

All  Air  Taxi/Commercial  Operators 

filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  "FOR  FURTHER 
WFORMATIOH  CO^fTACT"  and  at  the  FAA 
regional  Airports  office  located  at: 

Federal  Aviation  Administration. 
Southwest  Region.  Airports  Division. 
Planning  and  Programming  Staff. 
ASVV-610D.  2601  Meacham  Blvd.. 
Fort  Worth,  Texas  76137-4298 

Ii^addition.  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Little  Rock 
Regional  Airport. 


Issu«d  in  Fort  Worth.  Texas  on  November 
31. 1994. 

|ohn  M.  Donpaejr. 
Manager,  Airports  Dixision. 
|FR  Doc.  94-28033  Filed  11-10-94:  8:45  am) 
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Federal  Highway  Administration 

Environmantai  Impact  Statemant; 
Snyder  County,  Union  County, 
Northumberland  County,  Pennsylvania 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent.  ' 

SUMMARY:  The  FHWA  is  issuing  this 
notice  of  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  the  proposed  highway 
proiect  in  Penn  Township.  Monroe 
Township.  Selinsgrove  Borough. 
Hummels  Wharf,  and  Shamokin  Dam. 
Snyder  County;  Union  Township,  and 
East  Buffalo  Township,  Union  County: 
and  Northumberland  Borough.  Milton 
Borough.  East  Chillisquaque  Township, 
West  Chillisquaque  Township, 
Chillisquaque,  Point  Township.  Turbot 
Township,  Northumberland  County. 
Pennsylvania. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Bradley  D.  Keazer,  District  Engineer, 
Federal  Highway  Administration,  228 
Walnut  Street,  P.O.  Box  1086. 
Harrisburg.  Pennsylvania  17108-1086. 
Telephone:  (717)  782-4422.  or  John  W. 
Leisenring,  Project  Manager, 
Pennsylvania  Department  of 
Transportation,  District  3-0.  715  Jordan 
Avenue.  Montoursville.  Peimsylvania 
17754-0218.  Telephone:  (717)  368- 
4328. 

SUPPt.EMENTARV  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation,  will  prepare  an 
Envirotunental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  the  safety  and 
capacity  on  U.S.  Routes  11  and  15  north 
of  Selinsgrove  in  Snyder  County,  and 
Traffic  Route  147  in  Northumberland 
County.  The  approximate  project  length 
from  the  farthest  north-south  termini  is 
17  miles  with  a  total  study  aica  of  35 
square  miles.  Transportation 
improvements  in  this  area  are  being 
studied  for  several  reasons: 

•  Between  1-80  and  Chillisquaque, 
T.R  147  is  a  two-lane  Hmited  access 
roadway  on  four-lane  limited  access 
right-of-way.  All  structures  over  T.R. 
147  were  constructed  to  accommodate 
four  l{uies. 

•  From  1-80  north.  T.R.  147 
designation  changes  to  1-80  and  is  a 
four- lane  access  highway.  The  accident 


data  indicates  T.R.  147  has  a  high 
accident  rate  with  a  substantial  number 
of  head-on  collisions  and  fatalities. 

•  T.R.  147  has  heavy  truck  traffic  due 
to  the  expanding  industrial 
development  along  T.R.  147  and 
utilization  of  T.R.  147  to  access  1-180 
and  1-80  to  the  north  and  U.S.  Route  11 
and  15  to  the  south. 

•  Utilization  of  T.R.  147  as  an 
alternate  to  U.S.  Route  15  to  access  I- 
80. 1-180,  and  U.S.  Route  11  has  caused 
congestion  and  a  high  accident  rate  in 
the  Borough  of  Northumberland. 

•  The  section  of  U.S.  Route  11  and  15 
through  Shamokin  Dam  is  heavily 
congested  with  a  high  percentage  of 
trudks  and  a  high  accident  rate.  Because 
this  area  is  highly  commercialized,  there 
is  a  conflict  with  the  truck  traffic,  the 
thru  traffic,  and  the  business  traffic 
entering  and  leaving  the  adjacent 
establishments.  At  the  northern  end  of 
this  section.  U.S.  Route  11  emd  15  split, 
with  the  traffic  either  following  Route 
11  towards  Northumberland  to  access 
T.R.  147  or  using  Route  15  north 
towards  Lewisburg.  Both  routes  provide 
access  to  1-80. 

The  project  consists  of  evaluating  the 
following:  transportation  systems 
management  altemadves;  die  addition 
to  two  lanes  to  T.R.  147,  making  it  a 
four-lane  limited  access  route;  a  new 
river  crossing  to  coimect  T.R.  147  to 
U.S.  Route  15  south  of  Lewisburg;  and 
upgrading  and/or  relocation  of  U.S. 
Routes  11  and  15  through  the  Shamokin 
Dam  area.  The  full  range  of  alternatives 
to  l>e  studied  will  be  identified  after 
completion  of  the  Project  Needs 
Assessment. 

Consideration  will  be  given  to 
separating  this  project  into  two 
independent  projects  after  the  Project 
Need  Assessment  and  Phase  I 
alternatives  are  complete.  Should  this 
be  the  case,  a  revised  Notice  of  Intent 
will  be  issued. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
agency  meetings  will  be  held 
throughout  the  development  of  the 
project.  In  addition,  a  public  hearing 
will  be  held.  Pubhc  notice  will  be  given 
of  the  time  and  place  of  the  meetings 
and  hearing.  The  draft  DEIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  public 
hearing. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 


are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  or  the 
Pennsylvania  Department  of 
Transportation  at  the  addresses 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultations  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  November  2. 1994. 
Manuel  A.  Marks. 

Division  Administrator.  Federal  Highway 
Administration,  HanistHirg,  Pennsylvania. 
|FR  Doc  94-27959  Filed  11-10-94;  8:45  am] 
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THRIFT  DEPOSITOR  PROTECTIGN 
OVERSIGHT  BOARD 

National  Advisory  Board  Meeting 

AGENCY:  Thrift  Depositor  Protection 
Oversight  Board. 
ACTION:  Notice  of  meeting. 


SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App., 
aimouncement  is  hereby  published  for  a 
meeting  of  the  National  Advisory  Board. 
The  meeting  is  open  to  the  public. 

DATES:  The  National  Advisory  Board 
meeting  is  scheduled  for  Wednesday. 
November  30,  1994,  9  a.m.  to  12  noon. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Deposit  Insurance 
Corporation.  Board  Room  6010.  550 
17th  St..  Washington.  D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jill  Nevius,  Committee  Management 
Officer.  Thrift  Depositor  Protection 
Oversight  Board.  808  17th  Street.  N.W.. 
Washington.  D.C.  20232.  202/416-2626. 

SUPPt-EMENTARY  INFORMATION:  Pursuant 
to  section  21 A  (d)  of  the  Federal  Home 
Loan  Bank  Act.  the  Thrift  Depositor 
Protection  Oversight  Board  established  a 
National  Advisory  Board  and  six 
Regional  Advisory  Boards  to  advise  the 
0\'ersight  Board  and  the  Resolution 
Trust  Corporation  (RTC)  on  the 
disposition  of  real  property  assets  of  the 
Corporation. 


Agenda:  A  detailed  agenda  will  be 
available  at  the  meeting.  The  meeting 
will  include  remarks  from  the  Acting 
Chief  Executive  Officer  of  the  RTC.  the 
Executive  Director  of  the  Thrift 
Depositor  Protection  Oversight  Board 
and  the  chair  of  the  National  Advisory 
Board.  In  addition,  there  vnU  be 
briefings  &x)m  the  chairpersons  of  the 
six  regional  adNisory  boards  on  their 
respective  meetings  held  throughout  the 
country  from  October  25  through 
November  17.  The  major  issues  to  be 
discussed  will  include  RTC  Land  Fund 
II  sales  results  and  recommendations 
itom  the  recently  completed  series  of 
regional  meetings. 

Statements:  Interested  persons  may 
submit,  in  writing,  data,  information  or 
views  on  the  issues  pending  before  the 
National  Advisory  Board  prior  to  or  at 
the  meeting.  Seating  is  available  on  a 
first  come  first  served  basis  for  this  open 
meeting. 

Dated:  November  S,  1994. 
Jill  Nevius. 

Committee  Management  Officer. 
(FR  Doc.  94-27963  Filed  11-10-94;  8:45  ami 
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Sunshine  Act  Meetings 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  nottcas  of  meetings  puWished  under 
the  "Governn^nf  in  the  SunsNne  Act"  (Pub. 
L.  94-409)  5  use  552b(e)(3). 


FEDERAL  ENERGY  REQULATOflV 
COMMISSION 

"FEDERAL  REGiSTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  November  8. 
1994, 59  TR  55740. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  Novembor  9,  1994,  10:00  a.m. 
CHANGE  IN  THE  MEETJNG:  The  following 
Docket  Numbrn.  have  been  added  on 
the  Agenda  sche<lii!i  d  for  November  9. 
1994: 

Hem  Ni)..  IJockel  ,\o.,  and  Company 

CAG-17— RP89-ia3-000,  Williams  Natural 

Cias  Company 
CAC-:ib— RP94-39-00."5  and  RP94-197-003. 

Tenness*^  Gas  Pipeline  Company 
Lois  O.  Cashell. 
St^rvtary. 
IFR  Dor.  94-28204  Fili  <t  1 1-<>-94  .1  ,53  pmj 

BILLIMG  COM  STIT-OI-M 

FEDERAL  DEPOSIT  MSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Gcvrrninent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  10:04  a.m.  on  Tuesday,  Novembers, 
1994.  the  Board  of  Direciors  of  the 
Federal  Deposit  Insurance  Corporation 
met  ill  closed  session  to  consider  the 
following  matters: 

RpportR  of  the  Offue  of  Inipet  tor  Oneral. 

RMommentiation  rt^ardingan 
adminisfrnlive  ri.forretncnt  pro(  eeding 

Mdtters  rvlating  to  the  Corporation's 
sup»rviM>r>  artivilies. 

FerM>nn«!  matters. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Vice 
Chairman  Andrew  C.  Hove,  Jr., 
•econded  by  Mr.  John  F.  Downey,  acting 
in  the  place  and  stead  of  Dire<;tor 
Jonathan  L.  Fiechter  (Acting  Diret  tor. 
Office  of  Thrift  Supervision),  concurred 
in  by  Director  Eugene  A.  Ludwig 


(Comptroller  of  the  Currency),  and 
Chairman  Ricki  R.  Tigert,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
nut  ret^uire  consideration  of  the  matters 
in  a  meuting  open  to  public  obser\-ation: 
and  that  the  matters  could  be 
considered  in  a  closed  mf>*»»;ng  by 
authority  of  subsections  (c)(2),  (c)(4). 
(c)(6).  (c)(8).  (c)(9)(A)(ii).  and  (c)(9)(B)  of 
the  "Government  in  the  Sunshine  Act" 
(5  U.S.C.  552b(c)(2).  (c)(4),  (c)(6),  (c)(8). 
(c)(9)(A)(ii).  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street.  N.VV.,  Washington,  DC. 

Dated:  November  8.  1994. 
Federal  Deposit  Insurance  Corporation. 
Leneta  G.  Gregorie. 
Acting  Assistant  Executive  Secretory. 
IFR  Doc.  94-28152  Filed  ll-»-94;  1:06  pm| 
M.UNO  coof  tna-oi^ 


FEDERAL  MARITIME  COMMISSION 

TIME  AND  DATE:  200  p.m..  November  17. 
1994. 

PLACE:  Room  100  (Hearing  Room) — 800 

North  Capitol  St..  N.W  .  Washington. 

DC.  20573-0001. 

STATUS:  Closed. 

MATTER(S)  TO  BE  CONSIDERED: 

1.  Fart  Finding  Investigation  No.  21 — 
Ai  Ihities  of  the  Trans-Atlantic  Agreement 
and  its  Members — Interim  Heporl  and 

Wei  o, : :  ;rf:i  da  ticns 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Joseph  C.  Polking.  Secmtary,  (202)  523- 

5725. 

loacpb  C.  Policing. 

Se<:relary. 

IFR  Doc.  94-28214  Filed  11-9-94.  3:56  pra| 

WLLmC  COOC  «730-0«-M 


COMMfTTEE  ON  EMPLOYEE  BENEFITS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  Notice 


forwarded  to  the  Federal  Register  on 
Tuesday.  November  8,  1994. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  Approximately  3:30  p.m.. 
November  15.  1994. 

CHANGES  IN  THE  MEETING:  Deletion  of  the 
following  closed  item  from  the  agenda: 

(C)  Proposed  changes  to  the  Thrift  Plan 
Investment  Options 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne.  Assistant  to  the 
Board;  (202)  452-3204. 

Dated:  November  8.  1994. 
William  W.  Wiles. 
Secretary  of  the  Board. 
(FR  Doc.  94-28126  Filed  11-9-94;  10:47  am) 

etLUNO  COOE  tt10-01-^ 


UNITED  STATES  ENRICHMENT  CORPORATION 
board  of  Directors 

TIME  AND  DATE:  8:00  a.m..  Tuesday. 
November  15. 1994. 

PLACE:  USEC  Corporate  Headquarters. 
6903  Rockledge  Drive.  Bethesda. 
Maryland  20817. 

STATUS:  Part  of  this  meeting  will  be 
open  to  the  public.  The  balance  of  the 
meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 
Portion  Open  to  tlie  Public 

•  Consideration  of  personnel  issues  of  the 
Corporation. 

Portions  Cloaed  to  the  ihtbUc 

•  Review  of  commercial  and/or  financial 
issues  of  the  Corporation. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Barbara  Arnold.  301-564-3354. 

SUPPLEMENTAL  INFORMATION:  Anyone 
requiring  special  accommodations 
should  advise  the  contact  f)erson  above 
at  least  48  hours  prior  to  the  meeting. 

Dated:  November  8.  1994. 
Willian  H.  Timbers.  Jr.. 
Prvsident  and  Chief  Executive  Officer. 
[FR  Doc  94-28157  Filed  11-9-94: 1:06  pm| 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  70 

[Docket  No.  PY-92-003] 
RIN  0581-AA61 

Voluntary  Poultry  Grade  Standards 

Coirection 

In  proposed  rule  document  94-25760 
beginning  on  page  52469.  in  the  issue  of 
Tuesday,  October  18, 1994,  make  the 
following  corrections: 

§70.221    [Corrected] 

l.On  page  52474,  in  the  second 
column,  in  §  70.221.  in  paragraph  (g)(3). 
in  the  table,  under  the  heading  entitled 
'"Maximum  aggregate  area  permitted" 
insert  a  line  to  separate  the  heading 
from  the  subheading  entitled  "Breast, 
legs,  and  parts". 

2.0n  the  same  page,  in  the  same 
column,  in  §  70.221,  in  paragraph  (g)(3), 
in  the  same  table,  under  the  subheading 
entitled  "Breast,  legs,  and  parts",  in  the 
first  line,  "IV*  in."  should  read  "%  in.". 

3. On  the  same  page,  in  the  third 
column,  in  §  70.221,  in  paragraph  (g)(4). 
in  the  table,  tmder  the  subheading 
entitled  "Elsewhere",  in  the  first  line, 
"V/4  in."  should  read  "IV4  in.". 

§70.230    [Corrected] 

4. On  the  same  page,  in  the  second 
column,  in  §  70.230.  in  paragraph  (e)(2), 
in  the  table,  the  heading  "Maximum 
aggregate"  should  read  "Maximum 
aggregate  area  permitted". 

5.0n  the  same  page,  in  the  same 
column,  in  §  70.230,  in  paragraph  (e)(2), 
in  the  table,  under  the  heading 
"Maximum  aggregate  area  permitted", 
in  the  second  line,  "1  incn"  should  read 
"1  inch". 

WJMO  COOE  1SOS41-0 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  101.170,  and  310 

[Docket  Nos.  91P^>186  and  93P-030q 

Iron-Containing  Supplements  and 
Drugs;  Label  Warning  Statements  and 
Unit-Dose  Packaging  Requirements 

Correction 

In  proposed  rule  document  94-24476 
beginning  on  page  51030  in  the  issue  of 
Thursday,  October  6, 1994,  make  the 
following  corrections: 

1.  On  page  51033,  in  footnote  6  at  the 
end  of  the  table,  "No"  should  read 
"Not". 

2.  On  page  51043,  in  Table  9,  in  the 
first  column,  in  the  first  entry,  remove 
"1"  preceding  "Overdose". 

§310.518    [Corrected] 

3.  On  page  51058,  in  the  second 
column,  in  §  310.518,  in  the 
introductory  text,  lines  two  end  three 
should  read  "in  solid  oral  dosage  form 
(e.g.,  tablets  or  capsules)  shall  meet  the 
following". 

4.  On  the  same  page,  in  the  third 
column,  in  the  same  section,  in 
paragraph  (a),  lines  six  and  seven 
should  read  "unit  of  the  product,  e.g., 
tablet  or  capsule.". 

BILUNG  CODE  1SOS^-0 


DEPARTMENT  OF  THE  INTERIOR 
Office  of  Hearings  and  Appeals 
43  CFR  Part  4 

RIN  1094-AA42 

Department  Hearings  and  Appeals 
Procedures;  Special  Rules  Applicable 
to  Surface  Coal  Mining  Hearings  and 
Appeals 

Correction 

In  rule  dociunent  94-26553  beginning 
on  page  54356  in  the  issue  of  Friday. 
October  28, 1994,  make  the  following 
corrections: 

1.  On  page  54356,  in  the  second 
column,  in  the  SUMMARY,  in  the  first 
Une,  "The"  should  read  "This". 

2.  On  the  same  page,  in  the  third 
column,  in  the  SUPPLEMENTARY 
INFORMATION,  in  the  first  paragraph,  in 


the  last  line.  "43  CFR  3.1307(a)"  should 
read  "43  CFR  4.1307(a)". 

3.  On  page  54359.  in  the  1st  column, 
in  the  44th  line.  "IBIA"  should  read 
"IBLA". 

4.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
ninth  line,  "or"  should  read  "of. 

5.  On  the  same  page,  in  the  second 
column,  in  the  second  full  paragraph,  in 
the  tenth  line,  "on"  should  read  "in". 

6.  On  the  same  page,  in  the  3rd 
column,  in  the  31st  line,  insert 
"773.24(c)."  after  "§§". 

7.  On  page  54360.  in  the  second 
column,  in  the  first  full  paragraph,  in 
the  fourth  Hne.  insert  "1253"  after  "30 
U.S.C". 

8.  On  the  same  page,  in  the  same 
column,  in  the  last  paragraph,  in  the 
17th  line.  "ouTierships"  should  read 
"ownership". 

9.  On  the  sjune  page,  in  the  third 
column,  in  the  seventh  line,  "persons" 
should  read  "person". 

10.  On  the  same  page,  in  the  same 
column,  in  the  heading  at  the  bottom  of 
the  page,  in  the  first  line,  "Appeals" 
should  read  "Appeal";  and  in  the  last 
paragraph,  in  the  first  Une.  "criticized" 
should  read  "criticize". 

11.  On  page  54361.  in  the  third 
column,  in  the  fourth  full  paragraph,  in 
the  fifth  line,  "alternatives"  should  read 
"alternative". 

§4.1373    [Corrected] 

12.  On  page  54362.  in  the  third 
column,  in  §  4.1373(a),  in  the  fourth 
line.  "§  4.1372(a)"  should  read 

"§  4.1372(b)". 

BN-UNG  COOE  1S<»«1-0 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-5099-5] 

Washington:  Final  ^Authorization  of 
State  Hazardous  Waste  Management 
f*rogram  Revisions 

Correction 

In  rule  document  94-27170  beginning 
on  page  55322  in  the  issue  of  Friday, 
November  4, 1994.  make  the  following 
correction: 

On  page  55322,  in  the  first  column, 
the  ACTION  line  should  read  "Final 
rule". 
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4 56673 

PuMlc  Land  Ordsrs: 

7098.... -.55371 

7099 - 55371 

7100 55820 

7101 55821 

7102 56409 

7103 56410 

Propossd  Ruiss: 

1 1 54877 


,54718 


44  CFR 

65 

67 


Proposed  Rutea; 

67 


.55607 


45  CFR 

1180 


.55592 


46  CFR 

Proposed  Rules: 

171 „ 55232 

197 56456 

514 55826 

540 54878 

562 56232 

580 55826 

581 -...55826 

47  CFR 

2..- - 55372 

15 55372 

24 55209,55372 

73 54532,  54533,  55374. 

55375. 55533. 55594, 56410. 
56411 

97 „ - 54831 

Propossd  Rules: 

68 - .54878 

73  - -54545.  55402.  56029 

97 55828 


48  CFR 

Ch.9 

9903 

9905 


.....56421 
,....55746 
...55746 


49  CFR 

171 55162 

173 55162 

178.. -.55162 

180 55162 

571 54836 

571 54881.  55073 

580 ___..- 55404 


SO  CFR 

17 

20 

32 

285 

625.. 
630.. 
638- 
672.. 
675- 
678.. 
681- 


..54640.  56330.  56333 

_ 55531 

.55182.55190.55194 

- .56821 

55821 

55060 

54841 

55066 

54842.  55822 

. — 55066 

..- 56004 


17..- 
23.-., 

32 

841- 
654... 
672- 
675-.. 


56467 

.55235.  55617 

55074 

56029 

..55405 
..54883 
.54883.  55076 


LIST  OF  PUBLIC  LAWS 


.56060, 


.56003 
55590 


^to  public  bids  whk:t) 
have  become  law  were 
receded  by  the  Office  of  the 
Fede-al  Register  for  irx^lusioo 
In  today's  Llat  of  Public 
Laws. 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (')  precedes  each  entry  ttiat  has  been  issued  since  last 

week  arvj  whk:h  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  in  the  latest  issue  of  the  ISA  (List  of  CFR  SectkKis 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscription  to  all  revised  volumes  is  $829.00 

domestic.  $207.25  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders. 

P.O.  Box  371954.  Pittsburgh.  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  or  Master  Card).  Charge  orders  may  be  telephoned 

to  the  GPO  Order  Desk,  Monday  through  FrkJay.  at  (202)  512-1800 

from  8:00  a.m.  to  4:00  p.m.  eastem  tinf>e.  or  FAX  your  charge  orders 

to  (202)  512-2233. 

Titls  Stock  Numtwr  Prtes       RevlskMi  Oats 

1.  2  (2  Reserved) (86W)22-00001-2) $5.00       Joa  1.  1994 

3  (1993  Compilofion 
and  Ports  100  and 
101)  (869-022-00002-1)  .. 


33.00      '  Jan.  1 


4 (869-022-00003-9) 550 

5  Parts: 

1-699  (869-022-O0004-7) 22.00 

70O-1 199 (869-022-00005-5) 19.00 

1200-End,  6  (6 

Reserved) (869-022-00006-3) 23X)0 

7  Parts: 

0-26 (869-022-00007-1) 21X)0 

27-45  (869-022-00008-0) 14.00 

46-51  (869-022-00009-8) 20.00 

52 (869^)22-00010-1) 30.00 

53-209 (86W)22-0001 1-0) 23.00 


210-299 „ (869-022-00012-8) 

300-399 (869-022-00013-6) 

400-699 „ (869-022-00014-4) 

700-899 „.  (869-022-00015-2) 

900-999 (869-022-00016-1) 


32.00 
16.00 
18.00 
22.00 
34.00 


1000-1059 


,„,  (869-022-00017-9) 23.00 


1060-1 1 19 (869-022-00018-7) MM 

1 120-1 199  „ (869-022-00019-5 \2J00 

1200-1499  (869-022-00020-9) 30.00 

1500-1899  (869-022-00021-7) 30.00 

1900-1939  _ (869-022-00022-5) 15X10 

1940-1949  - (869-022-00023-3) 30.00 

1950-1999 (869-O22-0002*-!) 35.00 

2000-£nd (869^)22^)0025-0) 14.00 


Joa  1 

Jan.1 
Jan.  1 

Jan.  1 

Jan.  1 
Jaa  1 
*Jan.  1 
Jan.  1 
Jan.  I 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.  1 
Jan.] 
Jan.  1 
Joa  1 
Jaa) 
Jan.  1 
Jan.  1 
Jon.  1 


8 (869-022-00026-8) 22J0O        Jan.  1 

9  Parts: 

1-199  

200-€nd  


(869-022-00027-6)  . 29.00 

(869-022-00028-4) 23.00 

10  Parts: 

0-50  -„.  (869-O22-O0029-2) 29«) 

51-199 _ (869-022-00030-6) 22.00 

200-399 (869-022-0003M) 15.00 

40(W99 (869-022^)0032-2) 21.00 

500-€nd  .._ (869-022-00033-1) 37X)0 

11  .—  (869^)22-00034-9) ]ASXi 

12  Parts: 

1-199  (869-022-00035-7) 12D0 

200-219 (869^)22-00036-5) "t6.00 

220-299 (869-022-00037-3) 28.00 

300-499 (869-022-00038-1) 2200 

500-599 (869-O22-00039-O) 20.00 

600-€nd  (869-022-00040-3) .-...  32J0O 


Jon.  1 
Jan.  1 

Jai.  1 
Jan.  1 
*Jan.  1 
Jan.  1 
Joal 

Jon.  1 


Jan.  1 
Joa  1 
Jan.  1 
Jon.  1 
Jan.1 
Jaal 


13 (869-022-00041-1) XXO       Jon.  1 


1994 
1994 

1994 
1994 


1994 

1994 
1994 
1993 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 
1994 

1994 

1994 
1994 

1994 
1994 
1993 
1994 
1994 

1994 

1994 
1994 
1994 
1994 
1994 
1994 

1994 


TMe 


Stock  Number 


l4PartK 

1-59 (869-022-00042-0) 32m 

60-139 (869-022-0004>8) 26.00 

140-199  . :-.. (869-022-00044-6) 13.00 

200-1 199 (869-022-00045-4) 23.00 

1200-€nd (869-022-00046-2) 16.00 

15  Parts: 

0-299  (869-O22-00047-1) 15.00 

300-799 (869-022-00048-9) 26.00 

800-End  (869-022-00049-7) 23.00 

16  Parts: 

0-149  (869-022-00050-1)  .. 

150-999 (869-022-00051-9)  .. 

100O-€nd (869-022-00052-7)  .. 


650 
18.00 
25.00 

17  Parts: 

1-199  ™ (869-O22-O0054-3) 20.00 

200-239 (869-022-00055-1) 23.00 

240-End  (869-022-00056-0) 30.00 

18  Parts: 

1-149. (869-022-00057-8) 16.00 

150-279 (869-022-00058-6) 19.00 

280-399 ; (869-022-00059-4) 13.00 

400-€nd  (869-022-00060-8) 11  DO 

19  Parts: 

1-199  (869-022-00061-6)  .. 

200-End  (869-O22-O0O62-4)  .. 


39.00 
12.00 

20  Parts:  « 

1-399  . (869-022-00063-2) 20.00 

400-499 (869-O22-00064-1) 34.M 

500-End  (869-022-00065-9) 31.00 

21  Parts: 

1-99 (869-022-00066-7) 16J)0 

100-169 (869-022^)0067-5) .-...  21.00 

170-199 „.„..  (869-022-00068-3) 21.00 

200-299 (869-022-00069-1) 7.W 

300-499 „„ (869-022-00070-5) 36.00 

500^99 (869-022-00071-3) 16.00 

600-799 (869-022-00072-1) 850 

800-1299  ...- — ..  (869-022-00073-0) 22O0 

I300-£nd : * (869-022-00074-8) 13.00 

22  Parts: 

1-299  _..- (869-022-00075-6) 32.00 

300-£nd  (869-022-00076-4) 23.00 

23 (869-022-00077-2) 21 XB 

24  Parts: 

0-199  (869-022-O0078-1) 36.00 

200-499  ...- (869^)22-00079-9) 38.00 

500-699 (869-022-00080-2) 20.00 

700-1699 (869-022-00081-1)  ...-.  39J0O 

1 700-End (869-022-00082-9) 1 7.00 

25  (869-022-00083-7) 32.00 

26  Parts: 

§§  1 .0- 1-1 .60 (869-022-00084-5) TOJOO 

§§  151-1.169 (869-022^)0085-3) 33.00 

§§1.170-1.300 (869-022-00086-1) 24.00 

§§1.301-1.400 (869-022-00087-0) 17.00 

§§1.401-1.440 (869-022-00088-8) 30.00 

§§1441-1.500 (869-022-00089-6)  22.00 

§§  1 501-1 540 (869-022-0009O-0) 21 .00 

§§  1.641-1.850 -..-  (869-022-00091-8) 24.00 

§§  1.851-1.907 (869-022-00092-6) 26.00 

§§  1.908-1.1000  (869-022-00093-4) 27SX) 

§§1.1001-1.1400  (869-022-00094-2) 24.00 

§§  1.1401-End  (869-022-00095-1) 32.00 

2-29 — (869-022-00096-9) 24i)0 

30-39  (869-022-00097-7) MJOO 

40-49  (869^)22-00098-4) 14.00 

50-299 (869-022-00099-3) 14.00 

300-499 „ (869-022-00100-1) 2AJ0O 

500-599 (869-O22-00101-9) 6J00 


Jan.  1, 

1994 

Jon.  1, 

1994 

Jan.1. 

1994 

Jan.  1, 

1994 

Jon.  1. 

1994 

Jon.  1, 

1994 

Jon.  1, 

1994 

Joal, 

1994 

Jan.1, 

1994 

Jaal, 

1994 

Jaa  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.l, 

199'. 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1. 

1994 

Apr.  1, 

199i 

Apr.  1. 

1994 

Apr.  1. 

199.1 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

Apr.  1. 

1994 

Apr.  1, 

1994 

Apr.  1. 

1994 

'Apr.l, 

1990 

UMI 


w 
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«00-End  (»6WJ22-00102-7) 

ttPmtK 

\-m  (a6»-Q23-O0tO3-S) 

aOt-Cnd (169-022-00104-3) 

a  PMR  — 

I-42 (dflWI2>00?05-l) 

43-«nd  - (869-022-00106-0) 


{86»-<122-OOt07-«) 

?00-4f9 (86»-023-OOrO»-6) 

500-699 (869-022-00109-4) 

•W0-ie9» ._ __ (869-022-001  »0-«) 

1900-19)0  (§§1901.1  to 

1910.999) _„ («69-0»»-001l)-«) 

1910  (§§1910.1000  10 

•fld)  (W9-01»-00l12-3) 

1911-1925 (869-01M01I3-I) 

1926 : (869-C22-00114-1) 

1927-€nd (869-019-001 15-«) 

aOPwts: 

1-199  ...._ __ (869-022-00116-7) 

200-699 (869-022-00117-5) 

700-€nd  (869-022-00118-3) 

31  Parts: 

0-199  _ __ (869-022-00119-1) . 

200-€nd  _._ (869-022-00120-5) . 

32  Parts: 

1-39,  Vol.  I _.. 

1-39,  Vd.  I 

t-39.  Vo».  It 

1-190  

191-399  

400-629  

630-699 

700-799  

80O-£nd  ...>.. 

33  Parts: 

1-124  

125-199  

200-Cnd  


36i)0 
1100 

77jOO 
21X» 

21  DO 

950 

35  00 

WA) 


.  (869^)2»K)012l-3) 
.(869-019-00122-1) 
.  (869-022-00 123-0) 
. (869-022-00124-8) 
(869-022-00125-6) 
(869-022-00126-4) 


(869-019-00127-1) . 

.- (869-019-00128-0) . 

(869-022-00129-9)  , 

34Partt: 

1-299  (869-022-0013O-2)  . 

300-399  ..._ (869-019-00131-0)  . 

40O-£nd  „ (869-O19-0013^8)  . 

35  (869-022-00133-7) . 

36Pwt*: 

t-199  

300-Cntf  .„ 


.  (869-022-00134-5) 
.  (869-022-00135-3) 


37  _ _ (869-019-00136-1) 

38  Parts: 

•0-17 _„ 

18-£nd  


21.00 
22  A) 
3100 
36^ 

27.00 
19.00 
27.00 

1100 
30.00 

1500 
19.00 
18.00 
31.00 
36.00 
26i)0 
14iX) 
2\SXi 

22jaa 

20  00 
25.00 
24.00 

2800 
20.00 
37.00 

12.00 

1500 
37  00 

20.00 


.  (869-02M0137-0)  _....     30.00 
.(86'M)  19-00 1 38-7) 30.00 

.(869-022-00 139-6) 16.00 


40 

1-51  (869-019-00140-9) 

•52 (869-022-00141-8) 

53-59  -...- (869-022-00142-6) 

•60 „ (869  022-00143-4) 

«l-«0  (869-019^»l44-1) 

•»f-«5 _ (86'>-C22^X)US-1) 

•6-99 (869-019-00146-8) 

100-149 (869-022-00147-7) 

150-189 
190-259 
260-299 
300-399 
400-424 

70D-7f9 


.  (869-019-00)48-4) 
. (869-019-00149-2) 
, (869-019-00150-6) 

(869-022^)0151-5) 
.  (869-O22-00152-3) 

(869.019-00153-1) 
.  (869-019-00154-9) 


39  OO 
39.00 
1100 
36.00 
29.00 
23.00 
3900 
3900 
24  00 
17  00 
3900 
18.00 
2700 
2000 
26.00 


TMa 


Stock  ttwniMr 


8.00       Apt.  1. 19W        790-€nd  (869-022-00 155-8) 27X10        July  1,  1994 


ApL  1,1994 
Apr.  1. 19*4 


July  I. 
Jutyl, 


1994 
1994 


Ju(y  I,  1994 
Juty  I,  1994 
July  1,  1994 
July  1.  1994 


31i)0        July  1.  1993 


July  1,  1993 
July  1,  1993 
Jmy  1.  1994 
JWy  1.  1993 

Juty  1.  1994 
July  I.  1994 
July  1.  1994 

July  1,  1994 
Xly  1.  1994 

2July  1,  1984 
>JUty  1.  1984 
>July  1.  1984 

July  1 

July  1 

July  1 
»July  1 

July  1 


1994 
1993 
1994 
1991 
1994 


July  1,  1994 

July  1.  1993 
July  I.  1993 
Xly  1,  1994 

July  1.  1994 
JUty  1.  1993 
July  1,  1993 

July  1.  1994 

July  1.  1994 
July  1.  1994 

July  I.  1993 


July  1 
July  I 

Mi  1,  1994 


1994 
1993 


July  1,  1993 
July  1.  1994 
JWy  I.  1994 
Ju^  1,  1994 
July  1.  1993 
July  1.  1994 
July  t,  1993 
July  1.  1994 
July  1,  1993 
July  1.  1993 
July  1,  1993 
July  I,  1994 
July  1.1994 
July  1.  1993 
July  1.1993 


41Chaplsrs: 

1, 1-1  to  1-1» 

1, 1-1 1  to  Appsndfai,  2  (2  Rvservad) 

3-6 __ 

7 

8 . 

9 

10-17  


18,Vol.l.Portjl-6  __. 
18,  Vol.  II,  Ports  6-19  ... 
18,  Vol  liJ,  Ports  20-52 

19-100  

1-100  

•101  ., 

102-200 _. 


13.00 

13i)0 

UJOO 

6J0O 

4.50 

13.00 

9.50 

13D0 

1100 

13.00 

13.00 


(869-019-00156-5) 10.00 

(869-022-00157-4) 29.00 

(869-022^158-2)  ._...  15.00 

201-£r)d  —  (869-022-00159-1) 13.00 

42  Parts: 

1-399  

400^29 

430-£nd  


43  Parts: 

1-999  

1000-3999 
4000-erKJ.. 


.(869-019-00160-3)  ...„.  24.00 

.  (869-019-00161-1) 25.00 

.  (869-019-00162-0) 36.00 

(869-019-00163-8) 2300 

(869-019-00164-6) 32D0 

(869-019-00165-4) 14.00 


44  (869-019-00166-2) 

45  Parts; 

1-199  „ (869-019-00167-1) 

20(M99 (869-01 9-00 16*-9) 

500-1 199 (869-019-00169-7) 

1200-£rxJ (869-019-00170-1) 

46  Parts: 

1-40  

41-69 

70-89  __ 

90-139 

140-155 

156-166 „.... 

166-199  

20O-499 

50O-£r»d  

47  Parts: 

0-19  _„ 

20-39  

40-69  _. 

70-79  . 

80-€nd  ...„ „ 

48  Chaptsrs: 

1  (Ports  1-51)  

1  (Ports  52-99)  .... 

2  (Ports  20!-251)  . 
2  (Pom  252-299)  . 

3-6 

7-14  

29-End  


22.00 
15  00 
30D0 
22.00 


,..(869-019-00171-9) 18  00 

,..(869-019-00172-7) 16  00 

,..(869-019-00173-5)  „....  850 

..  (869-019-00174-3) 15.00 

..(869-019-00175-1) 12.00 

..  (869-019-00176-0) 17  00 

..(869-019-00177-8) 17.00 

..(869-019-00178-6) 2000 

..(869-019-00179-4) 15.00 


49  Parts: 

1-99  

tOO-177  ..„ 
178-199  .... 
200-399  .„. 
400-999  .... 
1000-1199 
1200-£nd.. 

50  Parts: 

1-199  

200-699  ..., 
600-{nd  ... 


..  (869-019-00180-8) 24  00 

..(869-019-00181-6) 24.00 

..(869-019-00182-4) 14  00 

..(869-019-00183-2) 23.00 

,.  (869-019-00184-1) 26  00 

.(869-019-00185-9) 3600 

.  (869-019-00186-7) 23.00 

.(869-0(9-00187-5) 16  00 

.  (869-O19-00188-3)  ._...  12  00 

.(869-019-00189-1) 23  00 

.(869-019-00190-5) 3100 

.(869-019-00191-3)  _....  31.00 

.(869-019-00192-1) 17.00 

.(869-019-00193-0) 2300 

.  (869-019-00194-8) 30  00 

.  (869-019-00195-6) 20.00 

.  (869-019-00196-4)  ...„.  27.00 

.(869-019-00197-2) 33  00 

.(869-019-00198-1) 18.W 

.  (869-019-00199-9) 22.00 

.  (869-019-00200-6) 2000 

.(869-019-00201-^ 21.00 

,  (869-019-00203-2) 22.00 


>Ju»y  1,1964 

'July  1,1964 

iJuiy  1.  1964 

iJuty  I,  1964 

iJuly  1,  1964 

>July  1,  1964 

iJuly  1,1984 

^July  1. 1964 

^July  1,  1984 

iJuly  1,  1984 

iJuly  1,  1984 

July  1,  1993 

July  I,  1994 

July  1,  1994 

July  1,  1994 
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The  Regulatory  Plan 


Statement  by  the  Vice  President 


On  September  30,  1993,  the  President  issued  Executive  Order  12866,  "Regu- 
latory Planning  and  Review."  The  regulatory  planning  and  review  process 
created  by  this  order  ensures  that  the  Federal  Government  issues  regulations 
that  improve  the  quality  of  life  without  imposing  unnecessary  costs  and 
does  so  in  a  way  that  is  efficient,  fair,  and  accountable  to  the  American 
people.  The  preamble  of  the  order  sets  forth  the  specific  processes  to  achieve 
this  objective:  "to  enhance  planning  and  coordination  with  respect  to  both 
new  and  existing  regulations;  to  reaffirm  the  primacy  of  Federal  agencies 
in  the  regulatory  decision-making  process;  to  restore  the  integrity  and  legit- 
imacy of  regulatory  review  and  oversight;  and  to  make  the  process  more 
accessible  and  open  to  the  public." 

While  much  remains  to  be  accomplished  in  the  area  of  regulatory  reform. 
we  have  made  a  good  beginning.  And,  we  are  determined  to  continue 
making  progress  toward  a  regulatory  system  that  protects  and  promotes 
the  public  welfare  without  imposing  intolerable  or  irrational  burdens  on 
those  who  are  regulated. 

The  foundation  of  our  efforts  and  our  first  regulatory  reform  success  was 
the  adoption  of  Executive  Order  12866  itself.  The  order  has  succeeded 
in  enhancing  public  accessibility  and  involvement  and  Government  account- 
ability. With  all  but  a  few  well-justified  exceptions,  agencies  now  allow 
60  days  for  public  comment.  The  Office  of  Information  and  Regulatory- 
Affairs  (OIRA)  has  made  great  strides  to  improve  openness  and  accountabilitv 
by,  among  other  things,  making  available  a  daily  list  of  draft  regulations 
under  review  at  OIRA  and  disclosing  the  subject  of  meetings  between  OIRA 
and  the  public.  Openness  and  accountability  are  now — at  long  last — the 
way  Government  conducts  its  regulatory  business. 

We  have  also  restored  the  integrity  and  legitimacy  of  the  process  of  central- 
ized review.  Under  the  process  established  by  the  Executive  order,  OIRA 
is  reviewing  fewer  regulations  and  doing  so  in  a  more  focused,  timely, 
and  helpful  manner.  The  old  regulatory  order  pitted  OIRA  and  the  Whiie 
House  against  the  Executive  branch  agencies.  We  have  done  much  to  elimi- 
nate the  adversarial  nature  of  the  centralized  review  process.  As  a  result. 
in  the  year  since  the  Executive  order  was  issued,  neither  the  President 
nor  I  have  been  called  upon  to  resolve  a  conflict  between  a  Federal  agency 
and  OIRA. 

This  process  has  also  reaffirmed  the  role  of  Federal  agencies  in  the  regulatory 
decision-making  process.  In  the  Executive  Office  of  the  President,  we  no 
longer  displace  the  decisions  of  our  Federal  agencies;  instead,  we  work 
hard  with  agencies  to  ensure  that  the  principles — and,  indeed,  the  spirit — 
of  the  Executive  order  are  realized. 

We  are  also  making  great  progress — although  much  remains  to  be  accom- 
plished— in  enhancing  planning  and  coordination  with  respect  to  both  new 
and  existing  regulations.  Over  the  past  year,  our  entire  Administration  has 
paid  close  attention  to  the  regulatory  planning  process.  I  have  been  directly 
involved  in  this  process,  which  has  included  a  meeting  of  the  President's 
regulatory  policy  advisors  and  the  heads  of  the  agencies  to  discuss  our 
priorities  for  the  upcoming  year  and  to  help  coordinate  regulatory  activities. 
The  President's  regulatory  policy  advisors  and  representatives  from  the  Fed- 
eral agencies  meet  regularly  to  discuss  important  regulatory  issues. 
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OIRA  has  done  an  outstanding  job  of  coordinating  regulatory  activities. 
And,  the  agencies  themselve.s — both  Executive  agencies  and  a  number  of 
independent  regulatory  agencies — have  been  extremely  committed  to  improv- 
ing coordination:  Each  Federal  agency  has  appointed  a  senior  official  to 
oversee  the  agency's  regulatory  activities,  and  agencies  have  been  consulting 
with  one  another  on  activities  that  may  affect  the  work  of  another  agency. 

Our  commitment  to  an  integrated  planning  process  is  reflected  in  the  develop- 
ment and  drafting  of  the  Plans  set  forth  la  this  publication.  As  noted  above, 
early  in  the  planning  process.  I  convened  a  meeting  of  the  President's 
regulatory  advisors  and  the  heads  of  the  agencies  to  discuss  our  priorities 
for  the  upcoming  year  and  to  reaffirm  our  commitment  to  regulate  only 
when  necessary  and  then  in  the  most  cost-effective  manner.  The  agencies 
then  developed  Plans  that  were  thoughtful  and  thorough.  My  office.  OIRA. 
and  Federal  agencies  then  reviewed  the  submitted  Plans,  which  include 
the  Plans  from  a  record  number  of  independent  regulatory  agencies:  consulted 
with  one  another,  where  necessary;  and  then,  where  appropriate,  coordinated 
regulatory  activities. 

In  sum.  I  am  pleased  with  the  progress  of  the  planning  process  and  am 
proud  to  present,  on  behalf  of  our  Executive  branch  agencies,  the  outline 
of  their  regulatory  activities  for  the  upcoming  year. 
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AGENCY:  Regulatory  Information  Service 
Center. 

ACTION:  Introduc!tion  to  the  Regulatory 
Plan  and  the  Unified  Agenda  of  Federal 
Regulations. 

SUMMARY:  The  Regulatory  Flexibility  Act 
(5  U.S.C.  602)  requires  that  agencies 
publish  semiannual  regulatory  agendas 
describing  regulatory  actions  they  are 
developing.  Executive  Order  12866 
"Regulatory  Planning  and  Review"  (58 
FR  51735;  October  4,  1993)  and  Office 
of  Management  and  Budget  memoranda 
implementing  section  4  of  that  Order 
establish  minimimfi  standards  for 
agencies'  agendas,  including  specific 
types  of  information  for  each  entry. 

The  Office  of  Federal  Procurement 
Policy  Act  Amendments  of  1988  (41 
U.S.C.  402)  require  the  development    . 
and  semiannual  publication  of  a  report 
on  procurement  regulations.  The 
Unified  Agenda  helps  fulfill  that 
requirement  as  well. 

All  Federal  regulatory  agencies  have 
chosen  to  publish  their  regulatory 
agendas  as  part  of  this  publication. 

Section  4  of  Executive  Order  12866 
also  directs  that,  as  part  of  the  Unified 
Agenda,  beginning  with  the  October 
1994  edition,  agencies  shall  prepare  a 
regulatory  plan  of  the  most  important 
significant  regulatory  actions  that  the 
agency  reasonably  expects  to  issue  in 
proposed  or  final  form.  The  agency 
plans  appear  as  the  first  part  of  this  joint 
publication;  the  agency  agendas  appear 
as  the  second  part. 

This  is  the  first  time  the  Regulatory 
Plan  is  appearing  with  the  Unified 
Agenda  in  the  Federal  Register.  Vice 
President  Gore's  statement  concerning 
the  Plan  precedes  this  introduction.  We 
welcome  your  comments  on  the  utility 
of  this  joint  publication  and  your 
suggestions  for  improving  future  ones. 

Following  this  introduction  are  the 
regulatory  plans  of  29  Federal 
departments  and  agencies.  These  plans 
contain  descriptions  of  the  agencies' 
most  important  significant  regulatory 
actions.  Each  of  these  agencies  has  also 
submitted  a  regulatory  agenda 
describing  their  other  regulatory  actions. 
The  regulatory  agendas  for  these  29 
agencies  and  34  other  agencies  appear 
in  Parts  III-LXV  of  this  issue  of  the 
Federal  Register. 


ADDRESSES:  Regulatory  Information 
Service  Center.  750  17th  Street  NW.. 
Suite  500,  Washington,  DC  20006. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  specific 
regulatory  actions,  please  refer  to  the 
Agency  Contact  listed  for  each  entry. 

To  provide  comment  on  or  to  obtain 
further  information  about  this 
publication,  contact:  Mark  G. 
Schoenberg.  Executive  Director, 
Regulatory  Information  Service  Center, 
750  17th  Street  NW.,  Suite  500, 
Washington,  DC  20006,  (202)  634-6222. 

SUPPLEMENTARY  INFORMATION: 
TABLE  OF  CONTENTS 


Page 

Statement  by  the  Vice  President  ....    57003 

Introduction  to  the  Regulatory  Plan  and  the 
tinified  Agenda  of  Federal  Regulations 

Atx>ut  the  Regulatory  Plan  57006 

Atx>ut  the  Unified  Agenda  57006 

How  to  Use  the  Regulatory  Plan 
and  the  Unified  Agenda 

Regulatory  Plan  Data  Elenienfs 57007 

Unified  Agenda  Data  Elements 57007 

Data  Limitations 57008 

Ust  of  Atjbreviations  57008 

Information  About  Additional  Copies  ..  57008 

AGENCY  REGULATORY  PLANS 

Cabinet  Departments 

Department  of  Agriculture 57010 

Department  of  Commerce  57030 

Department  of  Defense  57042 

Department  of  Education _ 57048 

Department  of  Energy 57054 

Department   of   Health   and   Human 

Services 57059 

Department  of  Housing  and  Urt>an 

Development  57087 

Department  of  the  Interior  57109 

Department  of  Justice 571 19 

Department  of  Labor 57127 

Department  of  Transportation 57147 

Department  of  the  Treasury  57168 

Department  of  Veterans  Affairs 57177 

Other  Executive  Agencies 

Environmental  Protection  Agency  57178 

Federal      Emergency     Management 

Agency  57204 

General  Sen/ices  Administration  57205 

National  Aeronautics  and  Space  Ad- 
ministration   57210 

National  Archives  and  Records  Ad- 
ministration    5721 1 

Office  of  Personnel  Management 57213 

Pension  Benefit  Guaranty  Corporation  57219 

Railroad  Retirement  Board 57221 

Small  Business  Administration  57224 


Independent  Regulatory  Agencies 

Comrtxxlity  Futures  Trading  Commis- 
sion    57226 

Consumer   Product  Safety  Commis- 
sion    57229 

Federal  Communications  Commission  57233 

Federal  Housing  Finance  Board 57235 

Federal  Maritime  Commission 57238 

Federal  Trade  Commission  57240 

Nuclear  Regulatory  Commission 57244 

AGENCY  REGULATORY  AGENDAS 

Cabinet  Departments 

Department  of  Agriculture 57250 

Department  of  Commerce  57372 

Department  of  Defense 57452 

Department  of  Education 57488 

Department  of  Energy  57504 

Department   of   Health   and   Human 

Services „ 57532 

Department  of  Housing  and  Urt)an 

Development  57632 

Department  of  the  Interior  57678 

Department  of  Justice 57756 

Department  of  Labor 57800 

Department  of  State  57840 

Department  of  Transportation 57846 

Department  of  the  Treasury  58000 

Department  of  Veterans  Affairs 58152 

Other  ExecuthM  Agencies 

Advisory  Council  on  Historic  Preser- 
vation      58184 

Agency  for  International  Development     58186 
Architectural  and  Transportation  Bar- 
riers Compliance  Board  58190 

Commission  on  Civil  Rights 58194 

Corporation  for  National  and  Commu- 
nity Service 58196 

Environn'>ental  Protection  Agency  58200 

Equal  Employment  Opportunity  Com- 
mission    58312 

Federal     Emergency     Management 

Agency  58316 

Federal   Mediation  and   Condiiation 

Service  58324 

General  Services  Administration  58326 

National  Aeronautics  and  Space  Ad- 
ministration   58342 

National  Archives  and  Records  Ad- 
ministration    58356 

National  Foundation  on  the  Arts  and 

ttie  Humanities  58362 
Federal  Council  on  tfie  Arts  and  the 

Humanities „ 58364 

Institute  of  Museum  Services 583G6 

National  Endowment  for  the  Arts  ....  58370 
National   Endowment  for  ttie   Hu- 
manities   „ 58370 

National  Science  Foundation „ 58374 

Office  of  Federal  Housing  Enterprise 

Oversight  58378 

Office  of  Government  Ethics  „...  58380 

Office  of  Management  and  Budget  ....  58386 

Office  of  Personnel  Management 58394 

Panama  Canal  Commission 58414 

Peace  Corps  _ 58418 

Pennsylvania    Avenue    Developmeni 

Corporation 58422 

Pension  Benefit  Guaranty  Corporation  58424 

Railroad  Retirement  Board „ 58432 

Selective  Service  System 58436 


UMI 


STIMW     Federal  Register  /  Vol.  59,  No.  218  /  Monday.  November  14.  1994  /  The  Regulatory  Plan 


Federal  Register  /  Vol.  59,  No.  218  /  Moaday.  November  14.  1994  /  The  Regulatory  Plan     S7007 


SmaU  Business  Administration  58438 

TennessM  Valley  Authority 58452 

United  States  Intorrrabon  Agency 56456 

Joint  Authority 

Department  ct  Defense/General  Serv- 
ices Adminisi/aiiorvNatKXial  Aero- 
nautics and  Space  AdTiinistration 
(Federal  Acquisit-on  Regulatiort^ 58460 

Independent  Regulatory  Agencies 


Commodity  Futures  Trading  Commis- 
sion   „ 58486 

Cortsumer  Product  Safety  Commis- 
sion   — _ 58490 

Farm  Credit  Admirustration 56498 

Farm  Credit  System  Insurance  Cor- 

porabon 58506 

Federal  Communicatjons  Commission  56510 
Federal  Deposit  Ir^urance  Corpora- 
tion   „. 58528 

Federal  Energy  Regulatory  Commia- 

sion 56640 

Federal  Housing  Finance  Board 56S48 

Federal  Marilune  Comm«sion 56552 

Federal  Reserve  System  56558 

Federal  Trade  Commission 58574 

Interstate  Commerce  Commission 56562 

National  Credit  Union  Ad>nnis»alion  .  56586 

Natioral  Indian  Gaming  Commission  .  56594 

Nuclear  Regulatory  Commission 58598 

Resolution  Trust  Corporation 58622 

Secunties  and  Exchange  Commission  58626 
Thrift  Depositor  Protection  Oversight 

Board 58650 

INDEXES  TO  REGULATORY  PtAN  AND 
UNIFIED  AGENDA  ENTRIES 

Small  Enlilies  Index  „ 56663 

Government  Levels  Index 58667 

Soljject  Index  — 58693 


INTRODUCTION  TO  THE 
REGULATORY  PLAN  AND  THE 
UNIHED  AGENDA  OF  FEDERAL 
REGULATIONS 

About  the  Regulatory  Plan 

The  Regulatory  Plan  serves  as  a 
defining  statement  of  the 
Administration's  regulatory  policies  and 
priorities.  The  Plan  contains 
descriptions  of  the  agency's  most 
important  signiflcant  regulatory  actions. 

E.O.  12866  directs  that  an  agency's 
regulatory  plan  should  be  published  as 
part  of  the  Unified  Agenda  of  Federal 
Regulations  (Unified  Agenda)  and 
contain  two  sections:  (1)  a  narrative 
statement  of  its  regulatory  priorities: 
and  (2)  a  description  of  the  roost 
important  signiHcant  regulatory  actions 
that  the  agency  reasonably  expects  to 
issue  in  proposed  or  final  form  during 
the  upcoming  fiscal  year. 

All  agency  plans  appear  at  the 
beginning  of  this  jouit  publication.  They 
are  followed  by  each  a(>ency's  section  of 


the  Unified  Agenda  and  then  the 
indexes  to  the  Plan  and  Agenda  entries. 

About  the  Unified  Agenda 

The  Regulatory  Information  Service 
Center  (the  Center)  compiles  the  Unified 
Agenda  of  Federal  Regulations  for  the 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB).  The  Center  provides 
information  about  Federal  regulatory 
activity  to  the  President  and  his 
Executive  Office,  the  Congress,  agency 
managers,  and  the  public. 

The  Office  of  Information  and 
Regulatory  Affairs  is  responsible  for 
overseeing  the  Federal  Government's 
regulatory,  paperwork,  and  information 
resource  management  activities, 
including  implementation  of  E.O. 
12866. 

The  Unified  Agenda  provides  uniform 
reporting  of  data  on  regulatory  activities 
under  development  throughout  the 
Federal  Government.  This  edition  of  the 
Unified  Agenda  includes  63  regulatory 
agendas  from  all  Federal  departments, 
agencies,  and  commissions  that  publish 
agendas.  Agencies  of  the  United  States 
Congress  are  not  included.  The  Merit 
Systems  Protection  Board,  the  National 
Capital  Planning  Commission,  and  the 
Office  of  Special  Counsel  have 
published  regulatory  agendas  in  the  past 
but  have  nothing  to  report  for  this 
edition. 

The  regulatory  activities  included  in 
the  agency  agendas  are  those  currently 
planned  for  the  next  12  months.  The 
agendas  do  not  include  regulations  that 
were  excluded  under  E.O.  12866,  such 
as  those  concerning  military'  or  foreign 
affairs  functions  and  regulations  related 
to  agency  organization,  management,  or 
personnel  matters. 

The  Regubtory  Flexibility  Act  (5 
U.S.C.  601)  requires  that  agencies 
publish  regulatory  agendas  identifying 
those  rules  that  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Agencies  meet 
that  requirement  by  including  the 
information  in  their  submissions  for  this 
publication. 

In  addition.  Executive  Order  12875 
entitled  "Enhancing  the 
Intergovernmental  Partnership" 
(October  26,  1993;  58  FR  58093)  directs 
agencies  to  reduce  the  imposition  of 
unfunded  mandates  upon  State,  local, 
and  tribal  governments.  The  Order 
directs  agencies  that  are  proposing  to 
impose  nonstatutory  tinfunded 
mandates  to  consult  with  affected 
governmental  officials  and  docimient 
their  concerns,  report  those  concerns  to 


the  Director  of  the  Office  of 
Management  and  Budget,  and  explain 
the  agency's  position  supporting  the 
continuing  need  to  issue  the  regulation 
in  light  of  those  concerns.  As  part  of  this 
effort,  agencies  include  in  their 
submissions  information  on  whether 
their  regulatory  actions  may  have  an 
effect  on  the  various  levels  of 
government. 

The  Unified  Agenda  also  helps  fulfUl 
the  statutory  requirement  that  die  Office 
of  Federal  Procurement  Policy  (OFPP) 
publish  a  Procurement  Regulatory 
Activity  Report  as  required  by  the 
Office  of  Federal  Procurement  PoUcy 
Act  Amendments  of  1988  (102  Stat. 
4055;  41  U.S.C.  402).  In  their 
submissions,  agencies  indicate  which 
regulatory  actions  are  procurement- 
related,  as  well  as  whether  or  not  there 
is  a  statutory  requirement  or  a 
paperwork  burden  associated  with  the 
procurement-related  actions. 
Information  that  agencies  publish  in  the 
Plan  and  the  Unified  Agenda  is  used  by 
OFPP  to  produce  its  report. 

The  Plan  and  the  Unified  Agenda  £u-e 
produced  through  a  computer  system 
designed  and  maintained  by  the  Center 
with  the  advice  and  assistance  of  the 
Government  Printing  Office.  The  system 
was  designed  to  save  agencies  time  and 
money  by  automating  the  preparation 
and  printing  of  their  materials  in  a 
uniform  format,  as  well  as  the  tables  of 
contents  and  indexes  for  the 
publication.  In  order  to  further  facilitate 
producing  this  publication,  many 
agencies  currently  use  computer 
terminals  at  their  offices  to  enter 
information  into  the  Center's  computer 
system. 

All  Plan  and  Agenda  entries  contain 
uniform  data  elements,  which  are 
described  below.  Agencies  may  also 
include  any  additional  information  they 
consider  important. 

Congress  generally  authorizes  a  single 
Federal  agency  to  implement,  through 
regulation,  a  specific  policy  objective. 
Sometimes,  however,  a  statute  may 
require  that  several  agencies  issue 
regulations  to  accomplish  the  objective. 
In  such  cases,  the  agencies,  working 
with  a  central  coordinator,  jointly 
publish  the  documents  issued  in  the 
course  of  the  rulemaking  proceeding. 
These  proceedings  are  referred  to  as 
Govcmmentwide  comnKHi  rules. 

In  this  edition  of  the  Unified  Agenda, 
four  Govemmentwide  conunon  rules  are 
reported  by  the  agencies  participating  in 
their  development.  They  are: 

•  Debarment  and  Suspension 

•  New  Restrictions  on  Lobbying 


•  Uniform  Administrative  Requirements 

for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments 

•  Uniform  Administrative  Requirements 

for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments  (Thresholds) 

Agencies  participating  in  the 
development  of  thesa  common  rules 
have  reported  them  in  their  individual 
sections  of  the  Unified  Agenda. 

Regulatory  agendas  have  been 
required  by  Executive  orders  since  1978. 
The  Unified  Agenda  has  been  published 
in  April  and  October  of  each  year  since 
1983.  This  is  the  first  edition  to  include 
the  Regulatory  Flan.  The  Center 
welcomes  your  comments  on  this 
edition  and  suggestions  for  improving 
future  ones. 

How  To  Use  the  Regulatory  Plan  and 
the  Unified  Agenda 

Agency  regulatory  plans  begin  with  a 
Statement  of  Regulatory  Priorities  that  is 
followed  by  descriptions  of  the  agency's 
most  important  significant  regulatory 
actions.  Each  agency  introduces  its  part 
of  the  Unified  Agenda  with  a  preamble 
providing  information  specific  to  that 
part. 

Each  agency  agenda  appears  as  a 
separate  part  in  this  edition  of  the 
Federal  Register.  Each  section  of  the 
Plan  and  each  part  of  the  Unified 
Agenda  is  organized  alphabetically  in 
four  groups:  Cabinet  departments,  other 
executive  agencies,  joint  authorities 
(Agenda  only),  and  independent 
regulatory  agencies.  Departments  are 
divided  into  agencies,  which  may  in 
turn  be  divided  into  subagencies. 

In  both  the  Regulatory  Plan  and  the 
Unified  Agenda,  each  agency  U^ts  its 
rules  in  groups  by  rulemaking  stage: 

1.  Prerule  Stage — actions  agencies 
will  undertake  in  the  next  12  months  to 
determine  whether  or  how  to  initiate 
rulemaking.  Such  actions  occur  prior  to 
a  Notice  of  Proposed  Rulemaking  and 
may  include  Advaiu:e  Notices  of 
Proposed  Rulemaking  (ANPRMs)  and 
reviews  of  existing  regulations. 

2.  Proposed  Rule  Stage — actions  for 
which  agencies  plan  to  publish  a  Notice 
of  Prop<»ed  Rulemaking  (NPRM)  as  the 
next  step  in  their  rulemaking  process  or 
for  which  the  closing  date  of  the  NPRM 
Comment  Pwiod  is  the  next  step. 

3.  Final  Rule  Stage — actions  for  which 
ag^cies  plan  to  publish  a  final  rule  or 
an  interim  final  rule  or  to  take  other 
final  action  as  the  next  step  in  their 
rulemaking  process. 


4.  Completed  Actions — (Unified 
Agenda  only)  actions  or  reviews  the 
agency  completed  or  withdrew  since 
publishing  its  last  agenda.  This  section 
also  includes  items  that  were  begun  and 
completed  between  issues  of  the  Unified 
Agenda. 

In  the  Unified  Agenda,  an  agency  may 
use  a  subheading  to  identify  regulations 
that  it  has  grouped  according  to  a 
particular  topic.  When  these 
subheadings  are  used,  they  appear 
above  the  title  of  the  first  regulation  in 
the  group. 

A  bullet  (•)  preceding  an  entry 
indicates  that  the  entry  appears  in  the 
publication  for  the  first  time. 

All  entries  are  numbered  sequentially 
firom  the  beginning  of  the  Regulatory 
Plan  to  the  end  of  the  Unified  Agenda. 
The  Sequence  Number  (Seq.  No.) 
preceding  the  title  of  each  entry 
identifies  the  location  of  the  entry  in 
this  edition  of  the  Regulatory  Plan  and 
the  Unified  Agenda.  'The  same  number 
is  used  in  the  indexes  to  enable  readers 
to  find  entries  on  specific  subjects. 

In  the  Unified  Agenda,  for  each 
agency  that  requests  it,  the  Center 
provides  a  computer-produced  Table  of 
Contents  that  appears  after  the  agency 
preamble.  The  agency  Tables  of 
Contents  help  readers  locate  quickly 
those  entries  within  an  agency  that  may 
be  of  most  interest  to  them.  Sequence 
numbers  also  appear  in  agency  Tables  of 
Contents.  Regulatory  Plan  entries  are 
identified  in  these  Tables  of  Contents  by 
a  cross-reference  to  the  Plan  that 
appears  in  bold  brackets. 

This  publication  contains  three 
indexes.  The  first  two  indexes  fist  the 
regulatory  actions  that  agencies  beUeve 
may  have  effects  on  small  entities  or 
levels  of  government  The  third  is  a 
Subject  Index  based  on  the  Federal 
Register  Thesaurus  of  Indexing  Terms 
to  help  readers  locate  entries  from 
various  agencies  that  may  affect  a 
particular  area  of  interest.  The  index 
also  contains  cross  references  to  assist 
the  reader's  search. 

Regulatory  Plan  Data  Elements 

In  addition  to  the  Unified  Agenda 
data  elements  that  appear  below,  each 
Regulatory  Plan  entry  may  contain  the 
following  information: 

•  Statement  of  Need — a  description  of 
the  need  for  the  regulatory  action. 

•  Summary  of  the  Legal  Basis — a 
description  of  the  legal  basis  for  the 
action,  including  whether  any  aspect 
of  the  action  is  required  by  statute  or 
court  order. 


•  Alternatives— a  description  of  the 
alternatives  to  be  considered  or  th.it 
were  considered  for  anaK  sis  as 
required  by  section  4(c)(1)(B)  of  E.O. 
12865. 

•  Anticipated  Costs  and  Benefits— a 
description  of  preliminary  estimates 
of  the  anticipated  costs  and  honefits  of 
the  action. 

•  Risks — a  description  of  the  magnitude 

of  the  risk  being  addressed  by  the 
action,  the  amount  by  which  this  risk 
is  expected  to  be  reduced  by  the 
atiion,  and  the  relation  of  these  risks 
and  risk  reduction  efforts  to  other 
risks  and  risk  reduction  efforts  within 
the  agency's  jurisdiction. 

Unified  Agenda  Data  Elements 

Entries  describing  regulations  in  the 
Regulatory  Plan  and  the  Unified 
Agenda  should  contain,  at  a  minimum, 
.  the  following  information: 

•  Title  of  the  Regulation. 

•  Legal  Authority— the  section(s)  of  the 
United  States  Code  (U.S.C)  or  Public 
Law  (P.L.)  or  the  Executive  order 
(E.O.)  that  authorize(s)  the  regulatory 
action.  Agencies  may  provide  popular 
name  references  to  laws  in  addition  to 
these  citations. 

•  CFR  Citation — the  section(s)  of  the 
Code  of  Federal  Regulations  that  will 
be  affected  by  the  action. 

•  Legal  Deadline — an  indication  of 
whether  <he  rule  is  subject  to  a 
statutory  or  judicial  deadline,  the  date 
of  that  deadline,  and  whether  the 
deadline  pertains  to  an  NPRM,  a  Final 
Action,  or  some  "Other"  action. 

•  Abstract — a  description  of  the  problem 
the  regulation  will  address;  the  need 
for  a  Federal  solution;  to  the  extent 
available,  the  alternatives  that  the 
agency  is  considering  to  address  the 
problem;  and  the  potential  costs  and 
benefits  of  the  action. 

•  Timetable — the  dates  and  citations  (if 
available)  for  all  past  steps  and  at 
least  a  projected  date  for  the  next  step 
for  the  regulatory  action.  If  a  date 
appears  in  this  section  as  00/00/00,  it 
means  the  date  of  the  action  is 
currently  undetermined.  Similarly, 
10/00/94  means  the  agency  can 
predict  the  month  and  year  the  action 
will  take  place  but  not  the  day  it  will 
occur. 

•  Small  Entities  Affected — indicates 
whether  the  rule  is  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  "sniall  entities" 
as  defined  by  the  Regulatory 
FfexibiUty  Act  (5  U.S.C  601)  and,  if 
so,  whether  the  small  entities  are 
businesses,  governmental 
jurisdictions,  or  organizations. 
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•  Government  Levels  Affected — 
indicates  whether  the  rule  is  expected 
to  affect  levels  of  government  and,  if 
so,  whether  the  governments  are 
State,  local,  tribal,  or  Federal. 

•  Agency  Contact — the  name,  title, 
address,  and  phone  number  of  a 
person  in  the  agency  who  is 
knowledgeable  about  the  regulation. 

•  Procurement — a  statement  identifying 
procurement-related  actions  and 
indicating  whether  there  is  a  statutory 
requirement  for  the  action  and 
whether  there  is  a  paperwork  burden 
associated  with  the  action.  The 
Procurement  heading  appears  only  if 
the  entry  is  a  procurement-related 
action. 

Some  agencies  have  provided  other 
optional  information  at  their  discretion; 
this  information  may  include: 

'•  Compliance  Cost  to  the  Public — the 
estimated  gross  compliance  (»st  to  the 
public  of  the  action. 

•  Affected  Sectors — the  industrial 
sectors  that  the  action  may  mo«t 
affect,  either  directly  or  indii  xnly. 
Afliscted  Sectors  are  identified  by 
Standard  Industrial  Classincation 
(SICl  numbers. 

•  Analysis — agencies  may  indicate  if  a 
Regulatory  Flexibility  Analysis, 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  is  being 
prepared  or  if  any  other  kind  of 
analysis  or  evaluation  is  being 
prepared  (e.g..  an  environmental 
imfMict  statement). 

In  addition,  some  agencies  have  used 
"Additional  Information"  to  elaborate 
on  the  information  they  have  provided. 

Data  Limitations 

Agencies  prepared  entries  for  this 
edition  of  the  Regulatory  Plan  and  the 
Unifled  Agenda  to  give  the  public  notice 
of  their  plans  to  review,  propose,  and 
issue  regulations.  They  have  tried  to 
predict  their  activities  over  the  next  12 
months  as  accurately  as  possible,  but 
dates  and  schedules  are  subject  to 
change.  Agencies  may  withdraw  some 
of  the  regulations  now  under 
development,  and  they  may  issue  or 
propose  other  regulations  not  included 
in  their  agendas.  Agency  actions  in  the 
rulemaking  process  may  occur  before  or 
after  the  dates  they  have  listed. 

The  Regulatory  Plan  and  the  Unified 
Agenda  do  not  create  a  legal  obligation 
on  af^ncies  to  adhere  to  schedules 
within  them  or  to  conHne  their 
regulatory  activities  to  those  regulations 
that  appear  in  those  publications.  The 
information  in  this  edition  is  accurate  as 
of  August  19. 1994.  in  the  judgment  of 
the  submitting  agencies,  except  as 


otherwise  noted  by  the  agencies.  In 
addition,  updates  were  permitted 
through  October  1. 

Where  applicable,  individual  actions 
will  be  subject  to  review  for  compliance 
with  applicable  Executive  orders,  the 
Regulatory  Flexibility  Act.  the  Office  of 
Federal  Procurement  Policy  Act 
Amendments  of  1988.  and  the 
Paperwork  Reduction  Act  at  appropriate 
points  in  the  regulatory  process. 

List  of  Abbreviations 

The  following  abbreviations  appear 
throughout  this  edition  of  the 
Regulatory  Plan  and  the  Unified 
Agenda: 

ANPRM— An  Advance  Notice  of 
Proposed  Rulemaking  is  a  preliminary 
notice  that  an  agency  is  considering  a 
regulatory  action.  The  agency  issues  an 
ANPRM  before  it  develops  a  detailed 
proposed  rule.  The  ANPRM  describes 
the  general  area  that  may  be  subject  to 
regulation  and  usually  asks  for  public 
comment  on  the  issues  and  options 
being  discussed.  An  ANPRM  is  issued 
only  when  an  agency  believes  it  n^ds 
to  gather  more  information  before 
proceeding  to  a  notice  of  proposed 
rulemaking. 

CFR— The  Code  of  Federal 
Regulations  is  an  annual  codification  of 
the  general  and  permanent  regulations 
published  in  the  Federal  Register  by  the 
departments  and  agencies  of  the  Federal 
Government.  The  Code  is  divided  into 
50  titles,  and  each  title  covers  a  broad 
area  subject  to  Federal  regulation.  The 
CFR  is  keyed  to  and  kept  up  to  date  by 
the  daily  issues  of  the  Federal  Register. 

EO — An  Executive  order  is  a  directive 
from  the  President  to  an  executive 
agency,  issued  under  constitutional  or 
statutory  authority.  Executive  orders  are 
published  in  the  Federal  Register  and  in 
title  3  of  the  Code  of  Federal 
Regulations. 

FR — The  Federal  Register  is  a  daily 
Federal  Government  publication  that 
provides  a  uniform  system  for 
publishing  Presidential  documents,  all 
proposed  and  final  regulations,  notices 
of  meetings,  and  other  official 
documents  issued  by  Federal 
departments  and  agencies. 

FY — The  Federal  fiscal  year  runs  from 
October  1  to  September  30. 

NPRM— A  Notice  of  Proposed 
Rulemaking  is  the  document  an  agency 
issues  and  publishes  in  the  Federal 
Register  that  describes  and  solicits 
public  comments  on  a  proposed 
regulatory  action.  Under  the 
Administrative  Procedure  Act  (5  U.S.C 


553).  an  NPRM  must  include,  at  a 
minimum: 

•  A  statement  of  the  time,  place,  and 
nature  of  the  public  rulemaking 
proceeding: 

•  a  reference  to  the  legal  authority  under 

which  the  rule  is  proposed;  and 

•  either  the  terms  or  substance  of  the 

proposed  rule  or  a  description  of  the 
subjects  and  issues  involved. 

PL — A  Public  Law  is  a  law  passed  by 
Congress  and  signed  by  the  President  or 
enacted  over  his  veto.  It  has  general 
applicability,  as  opposed  to  a  private 
law  that  applies  only  to  those  persons 
or  entities  specifically  designated. 
Public  laws  are  numbered  in  sequence 
throughout  the  2-year  life  of  each 
Congress;  for  example,  PL  103-5  is  the 
fifth  public  law  of  the  103rd  Congress. 

RFA— A  Regulatory  Flexibility 
Analysis,  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601),  describes  the  impact  of  a  proposed 
rule  on  small  entities.  An  RFA  describes 
why  the  agency  is  considering  the 
action;  the  objectives  of  and  legal  basis 
for  the  proposed  rule:  an  estimate  of  the 
number  of  small  entities  that  could  be 
affected  and  the  compliance 
requirements  they  would  have  to  fulfill; 
any  other  duplicative,  overlapping,  or 
confiicting  Federal  rules;  and 
alternatives  to  the  proposed  action. 
When  required,  an  initial  RFA 
accompanies  an  NPRM,  and  a  final  RFA 
accompanies  a  final  rule. 

RIN— The  Regulation  Identifier 
Number  is  assigned  by  the  Regulatory 
Information  Service  Center  to  identify 
each  regulatory  action  listed  in  this 
publication  as  directed  by  E.O.  12866 
(section  4(b)).  Additionally,  OMB  has 
asked  agencies  to  include  RIN  numbers 
in  the  headings  of  their  Rule  and 
Proposed  Rule  documents  when 
publishing  them  in  the  Federal  Register 
to  make  it  easier  for  the  public  and 
agency  officials  to  track  the  publication 
history  of  regulatory  actions  throughout 
their  life  cycles. 

Seq.  No. — ^The  Sequence  Number 
identifies  the  location  of  an  entry  in  this 
edition  of  the  Plan  and  the  Unified 
Agenda. 

use— The  United  States  Code  is  a 
consolidation  and  codification  of  all 
general  and  permanent  laws  of  the 
United  States.  The  USC  is  divided  into 
50  titles,  and  each  title  covers  a  broad 
area  of  Federal  law. 

Information  About  Additional  Copies 

Additional  copies  of  this  edition  of 
the  Federal  Register  are  available  from 
the  Superintendent  of  Documents.  U.S. 
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Dated:  Oclobor  6, 1994. 
Kfark  G.  Schoenbeis. 

Executive  Director. 
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DEPARTMENT  OF  AGRICULTURE 
(USOA) 

Description  of  Regulatory  Priorities 
Major  Goal  and  Missions 

The  Department  of  Agriculture 
(USDA)  has  embarked  on  a  major 
streamhning  and  reinvention  program 
as  an  outgrowth  of  the  National 
Performance  Review  (NPR).  The  most 
prominent  NPR  recommendation,  which 
also  defmes  our  major  goal,  is  to: 
"Reorganize  the  Department  of 
Agriculture  to  better  accomplish  its 
mission,  streamline  its  Held  structure, 
and  improve  service  to  its  customers." 
Secretary  Mike  Espy  has  further 
directed  that  this  goal  be  accomplished 
in  an  environment  that  empowers  and 
challenges  the  USDA  career  staff  to 
produce  the  highest  level  of  efficiency 
and  service  to  the  American  public  in 
general  and  the  rural  and  fanning 
community  in  particular.  To  achieve  our 
goal,  the  Secretary  has  submitted  to  the 
Congress  a  proposal  for  a  major 
restructuring  and  streamlining  of  the 
USDA  which  has  four  key  objectives:  (1) 
Refocus  and  simplify  the  USDA"s 
headquarters  structure.  (2)  improve 
accountability  and  service  to  customers 
by  reforming  USDA  management 
control  systems  (including  procedures 
for  the  development  and  review  of 
regulations].  (3)  reform  the  USDA  field 
structure,  and  (4)  reduce  costs.  Under 
the  proposal,  the  agencies  of  the 
Department  would  be  reengineered 
around  six  basic  missions  which  would 
create  a  streamlined  and  revitalized 
department.  These  missions  are: 

•  Service  to  farmers  and  ranchers: 

•  Community  and  economic 
development  in  rural  areas: 

•  Food,  nutrition,  and  consumer 
services: 

•  Conservation  programs: 

•  Food  quality  and  service:  and 

•  Research,  education  and  economics. 

When  Congressional  action  on  the 
restructuring  proposal  is  complete,  the 
USDA  will  realign  its  regulatory 
holdings  in  the  Code  of  Federal 
Regulations  and  take  the  other  actions 
necessary  to  bring  our  regulatory 
procedures  in  line  with  the 
restructuring.         * 

The  Role  of  Regulations 

The  programs  of  the  Department  are 
diverse  and  far-reaching,  as  are  the 
regulations  that  attend  their  delivery. 
Regulations  codify  how  the  Department 
will  conduct  its  business  including  the 
specifics  of  access  to  and  eligibility  for 
USDA  programs.  Regulations  also 


specify  the  behavior  of  State  and  local 
Governments,  private  industry, 
businesses,  and  individuals  necessary  to 
comply  with  their  provisions.  The 
diversity  in  purpose  and  outreach  of  our 
programs  contributes  significantly  to  the 
USDA  being  at  or  near  the  top  of 
Departments  which  produce  the  largest 
number  of  regulations  annually.  They 
range  from  nutrition  standards  for  the 
school  lunch  program,  to  natural 
resource  and  environmental  measures 
governing  National  Forest  usage  and  soil 
conservation,  to  regulations  protecting 
American  agribusiness  (the  largest 
dollar  value  contributor  to  exports)  from 
the  ravages  of  domestic  or  foreign  plant 
or  animal  pestilence,  and  extend  from 
farm  to  supermarket  to  ensure  the 
safety,  quality,  and  availabiUty  of  the 
Nation's  food  supply.  Many  regulations 
function  in  a  dynamic  environment 
which  requires  their  periodic 
modification.  The  factors  determining 
various  entitlement,  eligibility,  and 
administrative  criteria  often  change 
from  year  to  year.  Therefore,  many 
significant  regulations  must  be  revised 
annually  to  reflect  changes  in  economic 
and  market  benchmarks.  Almost  all 
legislation  that  affects  USDA  programs 
has  accompanying  regulatory  needs, 
often  with  a  significant  impact.  Two 
current  examples  are  a  bill  before  the 
Congress  to  reform  crop  insurance  and 
the  upcoming  1995  Farm  Bill.  The  crop 
insurance  bill  will  require  broader 
farmer  participation  in  the  program,  and 
by  reducing  non-insurance  disaster 
payments.  Tower  the  overall  cost  of 
indemnif)'ing  farmers  for  crop  losses. 
Further,  the  Congress  enacts  a  new 
"Farm  Bill"  every  five  years,  and  1995 
marks  the  start  of  the  next  five-year 
cycle.  This  seminal  legislation  affects 
most  agencies  of  the  USDA  and  results 
in  the  addition  of  new  programs,  the 
deletion  of  others  and  modification  to 
still  others.  While  the  specifics  of  these 
bills  are  not  presently  known,  their 
passage  will  have  considerable 
regulatory  consequences. 

Administration  Guidance— USDA    - 
Response 

In  developing  and  implementing 
regulations  the  Department  has  been 
guided  by  the  regulatory  principles  and 
philosophy  set  forth  by  the  President  in 
Executive  Order  No.  12866,  "Regulatory 
Planning  and  Review."  As  prescribed  in 
the  Order,  the  USDA  is  committed  to 
"promulgate  only  those  regulations  that 
are  required  by  law.  are  necessary  to 
interpret  the  law,  or  are  made  necessary 
by  compelling  public  need."  When 
considering  a  rulemaking  action,  the 
USDA  will  assess  the  costs  and  benefits 


of  available  regulatory  alternatives, 
including  the  alternative  of  not 
regulating,  if  allowed  by  law.  Our 
analysis  will  consider  the  costs  and 
benefits  of  both  quantifiable  and 
qualitative  measures,  and  opt  for 
approaches  that  maximize  net  benefits. 

The  following  are  examples  of  USDA 
response  mechanisms  that  have  been 
undertaken  as  a  result  of  regulation 
improvement  guidance  found  in 
Presidential  directives,  the 
"Accompanying  Report  Of  The  National 
Performance  Review,  Improving 
Regulatory  Systems,"  and  OMB/OIRA 
instructions: 

•  Simplified  Review  Procedures — The 

process  for  developing  new 
regulations  in  USDA  is  being 
thoroughly  reviewed  to  identify  and 
implement  streamlining 
opportunities.  There  is  already  in 
place  a  procedure  that  provides  for 
expedited  review  of  "not  significant" 
regulations.  The  Department  has  also 
worked  cooperatively  with  OMB  to 
improve  the  coordination  of 
classification  and  clearance  activities. 
Simple  interactive  procedures  have 
been  developed  and  communication 
has  been  excellent.  The  USDA  is  also 
exploring  opportunities  to  apply 
innovative  rulemaking  approaches.  To 
this  end,  the  Animal  Plant  and  Health 
Inspection  Service  is  conducting  a 
reinvention  laboratory  to  improve  the 
timeliness  of  regulations  by 
streamlining  the  legal  review  and 
concurrence  process. 

•  Improved  Impact  Statements— With 
respect  to  "significant  regulations," 
the  USDA  is  working  to  strengthen 
the  impact  analyses  which  support 
these  regulations.  For  instance,  the 
impact  statement  supporting  the 
recently  announced  School  Meals 
Initiative  involved  a  cooperative  effort 
between  Executive  Operations  staff, 
the  Economic  Research  Service,  and 
the  Food  and  Nutrition  Service  to 
identify  and  quantify-  the  considerable 
body  of  analysis  needed  to  fully 
represent  the  impact  of  this  rule  on 
dietary  habits,  program  delivery 
considerations,  and  economic  impacts 
on  agricultural  markets.  The  resulting 
impact  statement  provided  an 
authoritative  analysis  for  this 
important  regulation.  Of  even  greater 
importance  is  that  the  regulation  itself 
will  make  a  major  contribution  to  the 
health  and  nutrition  of  school 
children  all  over  the  country. 

•  Reduced  Paperwork  Burdens— The 
Department  is  reviewing  its  existing 
regulations  with  an  eye  toward 
reducing  paperwork  and  other 


regulatory  burdens  wherever  possible. 
One  of  the  USDA's  largest  agencies, 
the  Agricuhural  Stabilization  and 
Conservation  Service  (ASCS),  has 
conducted  a  comprehensive 
regulatory  review  and  identified 
changes  in  its  procedures  and  forms 
which  will  greatly  reduce  the 
complexity  and  paperwork  imposed 
on  participants  in  its  programs.  In  a 
related  project,  but  not  limited  to  just 
paperwork,  all  the  agencies  of  the 
USDA  have  completed  a  review  of 
existing  significant  regulations  to 
identify  opportunities  to  do  away 
with  unneeded  regulations  and/or 
modify  others  to  reduce  complexity 
and  improve  efficiency  and  customer 
services. 

•  Fewer  Internal  Regulations— Executive 
Order  12861  directs  that  all  internal 
agency  regulations  be  reduced  by  50% 
over  a  3-year  period.  A  reduction  in 
overall  regulations  will  aid  in 
streamlining  work  throughout  USDA 
and  ease  reporting  burdens  within  the 
Department.  USDA  has  developed  an 
implementation  plan  and 
performance  measures  for  achieving 
the  50%  reduction.  Progress  reports 
will  be  submitted  to  OMB  in 
September  1994  and  1995,  with  a 
final  report  in  September  of  1996. 

•  Consensus-Based  Rulemaking — In 
compliance  with  the  President's 
request  to  explore  non-traditional 
means  of  rulemaking,  USDA's  Animal 
and  Plant  Health  Inspection  Service  is 
conducting  an  important  regulation 
regarding  marine  mammal  health  and 
safety  using  the  negotiated 
rulemaking  technique. 

•  Interagency  Consultation— Regulations 
can  often  be  improved  by  the 
involvement  of  other  agencies.  A 
recent  final  rule  regarding  the  data 
requirements  of  the  Farmland 
Protection  Act  was  distributed  for 
review.  Several  agencies  offered 
suggestions  to  reduce  workload  by 
describing  more  precisely  how  lands 
subjact  to  the  Act  should  be  defined 
and  identified.  There  were  also 
suggestions  for  improving  the 
interagency  consultation  process.  A 
series  of  meetings  was  facilitated  by 
OMB  which  allowed  the  parties 
involved  to  air  their  concerns  and 
negotiate  approaches  to  resolving 
disagreements. 

•  Improving  Regulatory  Tools— The 
Department  participates  in  the  four 
subgroups  that  have  spun  off  of  the 
parent  Regulatory  Working  Group; 
viz..  Simplification.  Electronic 
Rulemaking,  Cost  Benefit  Analysis 
and  Risk  Assessment.  Procedures  are 
being  established  for  the 


Departmental  representatives  on  the 
various  working  groups  to 
communicate  and  coordinate  with 
each  other  and  to  disseminate 
information  from  their  meetings  to 
interested  parties  throughout  the 
Department. 

Major  Regulatory  Priorities 

In  1993.  ten  of  the  43  USDA  agencies 
accounted  for  523  of  540  Federal 
Register  entries.  There  are  five  agencies 
represented  in  this  Regulatory  Plan. 
They  are  the  Animal  and  Plant  Health 
Inspection  Service,  Farmers  Home 
Administration,  Food  and  Nutrition 
Service,  Forest  Service,  and  Food  Safety 
and  Inspection  Service.  Last  year  their 
published  rules  constituted  37  percent 
of  the  Department's  regulatory  output. 

This  document  presents  summary 
information  on  prospective  significant 
regulations  as  called  for  in  E.O.  12866. 
A  brief  comment  on  each  of  the  five 
agencies  appears  below  which 
summarizes  the  agency  mission  and  its 
key  regulatory  priorities.  A  summary  is 
also  included  for  the  Agricultural 
Stabilization  and  Conservation  Service, 
which  is  a  major  publisher  of 
commodity  regulations.  While  ASCS 
regulations  are  very  significant,  they  are 
largely  formula  driven,  and  for  that 
reason  have  not  been  presented  with  the 
Plan  entries.  The  agency  summaries  are 
followed  by  the  Regulatory  Plan  entries. 

Food  Safety  and  Inspection  Sen'ice 

Mission:  Few  government  agencies 
have  a  more  pervasive  influence  on  the 
public  than  the  Food  Safety  and 
Inspection  Service  (FSIS).  The  FSIS  is 
responsible  for  ensuring  that  the 
Nation's  meat  and  poultry  supply  is 
safe,  wholesome,  unadulterated  and 
properly  packaged  and  labeled. 

Priorities:  Consistent  with  the 
President's  call  for  a  regulatory  system 
that  works  for  the  people  and  protects 
and  improves  their  health  and  safety, 
FSIS  has  undertaken  a  thorough  review 
of  existing  regulations  to  identify 
changes  that  could  be  taken  to  improve 
the  food  safety  of  the  meat  and  poultry 
supply,  make  available  new  production 
technologies  and  provide  more 
complete  information  to  consumers.  The 
review  has  resulted  in  regulatory 
actions,  such  as  mandatory  safe- 
handling  labels;  processing  procedures 
and  cooking  instructions  for  cooked, 
uncured  meat  patties;  the  use  of  organic 
sprays  on  beef,  lamb,  and  pork;  and  the 
use  of  nutritional  labeling  on  meat  and 
poultry  products. 

A  particularly  significant  regulation 
presented  in  the  1994  Regulatory  Plan  is 


the  Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  initiative.  HACCP  is  an 
internationally  recognized  process 
control  system  to  prevent  problems  from 
occurring  during  the  course  of 
production  as  opposed  to  after  the 
product  is  produced.  This  rule  would 
amend  the  meat  and  poultry  inspection 
regulations  to  mandate  the  use  of 
HACCP  systems  to  ensure  that 
production  processes  are  in  control  and 
producing  safe  and  unadulterated 
product.  The  development  of  this  rule 
has  benefitted  from  public  input  in  the 
form  of  an  FSIS-sponsored  HACCP 
roundtable  attended  by  scientists, 
public  health  ofiicials,  consumer  group 
representatives,  inspectors,  industry 
representatives,  and  farmers. 

Another  significant  FSIS  rulemaking 
action  would  simuhaneously  benefit 
public  health  and  safety  and  simplify 
poultry  inspection  by  replacing  the 
several  existing  poultry  inspection 
systems  with  a  single,  standardized, 
industry-wide  inspection  system.  Also 
planned  is  a  regulation  that  would 
eliminate  duplication  in  the  prior 
labeling  approval  system,  contributing 
to  greater  efficiency  in  government 
ser\'ices.  The  alternatives  being 
considered  would  eliminate  millions  of 
dollars  in  direct  labeling  costs  without 
compromising  the  accuracy  and  amount 
of  information  provided  to  the 
consumer. 

Animal  and  Plant  Health  Inspection 
Service 

Mission:  The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  protects 
U.S.  animal  and  plant  resources  from 
destructive  diseases  and  pests,  and 
ensures  humane  care  and  treatment  of 
animals.  The  agency's  programs  address 
both  domestic  prevention  and 
eradication  programs  as  well  as 
inspection  and  quarantine  services  at 
U.S.  ports  of  entry  to  prevent  the 
introduction  of  foreign  or  exotic 
diseases  or  pests. 

Priorities:  The  top  regulatory 
priorities  of  APHIS  will  be:  to  establish 
comprehensive  regulations  for  the 
importation  of  nonindigenous  species, 
to  establish  updated  and  specific 
standards  for  the  humane  care  and 
treatment  of  captive  marine  mammals. 
The  regulations  on  nonindigenous 
species  will  help  prevent  the 
introduction  of  harmful  plant  pests.  The 
marine  mammal  regulations,  which  are 
being  developed  through  the  negotiated 
rulemaking  process,  support  the 
President's  directive  to  widen  the 
application  of  that  rulemaking 
technique.  Lastly,  APHIS  is  supporting 
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the  Vi(.-e  President's  National 
Performance  Review  through  the 
conduct  of  a  "reinvention  laboratory"  to 
simplify  rulemaking. 

Forest  Service 

Mission:  The  mission  of  the  Forest 
Service  (FS)  is  the  stewardship  of  the 
U.S.  National  Forests.  Major  activities 
include:  conservation  and  resource 
protection,  public  recreation,  forestry 
research,  and  resource  management. 

Priorities:  The  President's 
environmental  program  includes  efforts 
to  incorporate  the  principles  of 
ecosystem  management  in  natural 
resource  decisionmaking  on  the 
National  Forests.  In  support  of  that 
effort,  proposed  regulations  will  be 
published  governing  the  amendment, 
revision,  and  implementation  of  forest 
land  management  plans.  Significantly, 
the  regulation  will  also  streamline  the 
planning  process  and  update  planning 
procedures  and  requirements  in  order  to 
reflect  court  decisions  and  the  agency's 
experience  gained  with  the  first 
generation  of  forest  plans. 

Other  regulatory  actions  will  be  taken 
which  deal  with  specific  resource 
management  issues.  These  include: 
policy  and  guidelines  addressing  below- 
cost  timber  sale  programs  on  individual 
national  forests:  a  revision  and 
expansion  of  current  regulations 
governing  the  export  of  Federal  timber 
or  the  substitution  of  Federal  timber  for 
private  timber  which  is  exported,  as 
required  by  the  Forest  Resources 
Conservation  and  Shortage  Relief  Act  of 
1990:  the  establishment  of  a  new  system 
for  determining  grazing  fees  in  the 
Western  States  and  revision  of  the 
National  Forest  System  rangeland 
management  regulations  to  place  greater 
emphasis  on  stewardship  of  the 
rangeland  resource;  finally,  the 
regulations  governing  noncommercial 
group  use  and  distribution  of  printed 
material  on  National  Forest  System 
lands  will  be  revised. 

Farmers  Home  Administration 

Mission:  The  mission  of  the  Farmers 
flome  Administration  (FmHA)/Rural 
Development  Administration  (RDA) 
involves  the  administration  and 
delivery  of  a  broad  range  of  loan,  grant, 
and  technical  assistance  programs  for 
the  benefit  of  individual  rural  residents, 
communities,  businesses,  and  other 
entities  for  farm,  housing  and  rural 
development  purposes.  The  provisions 
of  FmliA/RDA  programs,  such  as 
eligibility  raquirements.  loan  and  grant 
uses,  targeting  requirements,  and  loan 
.servicing  benefits,  tend  to  be  specified 


in  authorizing  legislation:  therefore, 
there  is  limited  discretion  in  the 
promulgation  of  regulations.  However. 
FmHA/RDA  is  actively  reviewing  its 
regulations  for  opportunities  to  reduce 
the  paperwork  burden  on  program 
partici(>ants.  streamlining  operations, 
and  providing  better  controls  to  avoid 
waste,  fraud  and  abuse. 

Priorityr.The  significant  regulation 
appearing  in  this  plan  results  h-om  a 
comprehensive  review  of  the  single 
family  housing  program.  Major  changes 
in  the  rule  are  being  proposed  to 
improve  and  simplify  the 
administration  of  the  program.  These 
changes  include:  providing  more 
flexibility  with  regard  to  size  and 
amenity  restrictions  for  direct  loans,  use 
of  income  ratios  instead  of  a  family 
budget  for  determining  repayment 
ability,  changes  to  the  interest  credit 
calculation  method  to  base  any  subsidy 
on  a  family's  percentile  of  area  median 
income,  and  changes  in  the  method  of 
selecting  and  processing  applications. 
This  latter  initiative  focuses  on  the  NPR 
theme  of  better  "customer  service"  by 
setting  up  a  separate  fund  at  the  State 
level  for  priority  applicants. 
Applications  of  families  in  hardship 
situations  would  be  given  expedited 
handling. 

Food  and  Nutrition  Service 

Mission:  The  mission  of  the  Food  and 
Nutrition  Service  (FNS)  is  to  administer 
domestic  food  assistance  programs 
which  provide  access  to  a  more 
nutritious  diet  for  persons  with  low 
income  and  encourage  better  eating 
habits  among  all  Americans, 
particularly  the  Nation's  children. 

Priorities:  FNS  has  established  four 
policy  and  programmatic  goals  for  the 
coming  year  which  are  enabled  and/or 
supported  by  the  seven  regulatory 
actions  in  this  Plan  and  by  other 
regulations  under  development.  These 
goals  include: 

•  Integrate  greater  emphasis  on  nutrition 
and  nutrition  education  into  each  of 
the  domestic  food  programs  as  part  of 
the  Administration's  plan  for 
promoting  the  heahh  of  all 
Americans,  particularly  the  Nation's 
children,  and  as  a  corollary  to  the 
President's  Health  Care  Reform 
initiative.  The  Plan  contains  a  rule  to 
implement  nutrition  objectives  for 
school  meals. 

•  Improve  the  efficiency  and  integrity  of 
the  food  assistance  programs.  An 
example  of  program  simplification 
and  administrative  improvement 
would  be  implementation  of 
electronic  benefit  transfer. 


•  In  decisions  relating  to  procedural 

requirements  for  FNS  programs, 
particularly  regulations,  opportunities 
will  be  explored  to  reduce  burden  on 
program  operators  and  recipients, 
while  maintaining  program  integrity 
and  achieving  program  objectives. 

•  In  support  of  the  President's  welfare 
reform  initiative,  FNS  will  seek  means 
to  increase  the  similarity  and 
coordination  among  domestic  food 
assistance  programs,  as  well  as  among 
the  means  tested  programs 
administered  by  other  Departments 
and  the  States. 

Agricultural  Stabilization  and 
Conserx'ation  Service 

Mission:  The  mission  of  the 
Agricultural  Stabilization  and 
Conservation  Service  (ASCS)  is 
prescribed  by  various  statutes  which 
require  the  agency  to:  operate 
commodity  programs  to  support 
commodity  prices  and  the  incomes  of 
producers  in  a  manner  that  will  provide 
producers  flexibility  to  respond  to 
changing  market  conditions,  maintain 
adequate  carry-over  stocks  of  vital 
commodities,  maintain  an  agricultural 
resource  base  and  protect  the 
environment  through  voluntary 
conservation  programs,  and  to  facilitate 
the  orderly  marketing  and  distribution 
of  certain  commodities  through 
Commodity  Credit  Corporation 
operations.  These  goals  are  addressed 
through  various  means  including  loans, 
purchases,  deficiency  payments, 
conservation  compliance,  and 
production  adjustment  programs. 

Priorities:  The  most  significant  ASCS 
regulations  are  those  which  implement 
crop  and  commodity  programs.  Such 
regulations  are  adjusted  annually  to 
reflect  changes  required  by  statutory 
formula  and/or  commodity  market 
conditions.  These  recurring  rulemaking 
actions  will  implement  1995-crop  price 
and  income  support  and  production 
adjustment  programs  for  wheal,  teed 
grains,  upland  cotton,  extra-long  staple 
cotton,  and  rice.  Other  crop  regulations 
will  include  a  price  support  program  for 
oilseeds,  a  poundage  quota  and  price 
support  program  for  peanuts,  and  a 
marketing  quota  and  price  support 
program  for  tobacco.  While  these  crop 
programs  have  significant  economic 
impact,  they  are  driven  by  statute  and 
very  specific  program  level  setting 
formulae.  Therefore,  they  are  noted  here 
to  acknowledge  their  significance  in  the 
overall  USDA  regulatory  plan,  but  are 
not  further  listed  in  the  bbdy  of  the  plan 
which  appears  below. 


USDA— Animal  and  Plant  Health 
Inspection  Service  (APHIS) 


PROPOSED  RULE  STAGE 


1.  ANIMAL  WELFARE— STANDARDS 
FOR  MARINE  MAMMALS 

Legal  Authority: 

7  use  2131  to  2159 

CFR  Citation: 

9CFR3 

Legal  Deadline: 

None 

Abstract 

The  Department  regulates  the  treatment 
of  certain  marine  mammals  under  the 
Animal  Welfare  Act.  The  present 
.standards  for  treatment  of  these  animals 
have  been  in  effect  for  over  9  years. 
During  this  time,  advances  have  been 
made  and  new  information  has  been 
developed  with  regard  to  the  housing 
and  care  of  marine  mammals.  The 
Department  has  given  notice  of  its 
review  of  the  present  standards  to 
determine  what  revisions  or  additions 
might  be  necessary,  and  has  requested 
comments  on  appropriate  specific 
standards  for  treatment  of  marine 
mammals.  The  Department  is 
conducting  negotiated  rulemaking  and 
developing  proposed  changes  to  the 
regulations. 

Statement  of  Need: 

In  accordance  with  the  Secretary's 
authority  under  the  Animal  Welfare  Act 
(the  Act),  the  Animal  and  Plant  Health 
Inspection  Service  will  revise  the 
animal  welfare  regulations  to  establish 
updated  standards  for  the  care  of 
marine  mammals.  The  Department  will 
use  negotiated  rulemaking.  Areas  to  be 
discussed  during  the  rulemaking 
process  will  include  but  not  be  limited 
to,  space  requirements,  transportation, 
"swim-with-the-doiphins  programs," 
noise  levels,  water  temperatures  and 
quality,  recordkeeping,  feeding,  and 
solitary  confinement  of  marine 
mammals.  It  will  be  conducted  in 
consultation  with  the  Department  of 
Commerce.  The  Act  authorizes  the 
Secretary  of  Agriculture  to  promulgate 
standards  and  other  requirements 
governing  the  humane  handling, 
housing,  care,  treatment,  and 
transportation  of  certain  animals  by 
dealers,  research  facilities,  exhibitors, 
and  carriers  and  intermediate  handlers. 
Under  the  Act,  the  Department 
established  standards  in  1979  for 


marine  mammals  used  for  research  or 
exhibition  purposes.  These  standards 
were  amended  in  1984.  During  the  10 
years  since  the  standards  were 
amended,  advances  have  been  made, 
new  information  has  been  developed, 
and  new  concepts  have  been 
implemented  with  regard  to  the 
housing  and  care  of  marine  mammals. 

Alternatives: 

Options  for  standards  will  be  discussed 
during  the  rulemaking  process.  This 
approach  will  enable  affected  parties 
and  other  interest  groups  to  reach  a 
consensus  on  updated  standards  prior 
to  publication  of  a  proposed  rule.  An 
alternative  of  making  no  changes  to  the 
regulations  would  not  take  advantage 
of  advances  made  and  new  information 
available  regarding  the  care  of  marine 
mammals. 

Anticipated  Costs  and  Benefits: 

The  costs  of  the  proposed  regulatory 
changes  will  be  dependent  on  which 
alternatives  are  determined  during  the 
rulemaking  process  to  be  most 
appropriate.  The  benefits,  consisting 
primarily  of  the  achievement  of  a 
socially  optimal  level  of  animal 
welfare,  will  not  be  easily  measurable. 

Risks: 

The  animal  welfare  regulations  are  not 
intended  to  reduce  "risk"  in  the  usual 
sense.  The  primary  risk  involved  is 
that,  in  the  absence  of  regulatory 
requirements,  entities  might  not 
achieve  a  socially  optimal  level  of 
animal  welfare  in  their  activities. 

Timetable: 


Action 


Date 


FR  ate 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


07/23/93    58  FR  39458 
10/06/93 

00/00/00 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Analysis: 

Regulatory  Flexibility  Analysis 


Agency  Contact: 

Dr.  Richard  Crawford 

Assistant  Deputy  Administrator 

Regulatory  Enforcement  and  Animal  Care 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

Room  554,  Federal  Building 

6505  Belcrest  Road 

Hyattsville,  MD  20782 

301  436-4981 

RIN:  0579-AA59 


USDA— APHIS 

Z  INTRODUCTION  OF 
NONINDIGENOUS  ORGANISMS 

Legal  Authority: 

7  use  150aa  to  150jj;  7  USC  151  to 
167;  7  USC  1622n;  31  USC  9701 

CFR  Citation: 

7  CFR  335 

l.egal  Deadline: 

None 

Abstract: 

The  scope  of  the  Federal  plant  pest 
regulation  in  7  CFR  330.200  and  the 
noxious  weed  regulations  in  7  CFR  360 
is  limited  to  the  importaticxi  and 
interstate  movement  of  recognized 
plant  pests  and  noxious  weeds;  the 
importation  and  interstate  movement  of 
nonindigenous  organisms  not  known  to 
present  a  plant-pest  risk,  as  well  as  the 
release  of  such  organisms  into  the 
environment,  are  not  addressed.  We 
believe  that  APHIS  must  supplement  its 
current  regulations  to  prevent  or 
minimize  the  potential  problems 
presented  by  the  introduction 
(imf>ortation,  interstate  movement,  and 
the  release  into  the  environment)  of 
nonindigenous  organisms  whose  plant- 
pest  status  is  unknown.  The  proposed 
regulations  would  allow  APHIS  to 
examine  nonindigenous  organisms 
proposed  for  introduction,  evaluate 
their  plant-pest  risk,  and,  if  necessary, 
assign  conditions  to  their  introduction 
in  order  to  prevent  plant-pest 
dissemination. 

Statement  of  Need: 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  is 
developing  comprehensive  regulations 
to  govern  the  introduction  (importation, 
interstate  movement,  and  release  into 
the  environment)  of  certain 
nonindigeno  is  organisms. 

The  scope  of  the  plant  pest  regulations 
in  7  CFR  330.200  is  limited  to  the 
movement  of  known  plant  pests;  the 
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movement  of  nonindigenous  organisms 
not  known  to  present  a  plant  pest  risk, 
as  well  as  the  release  of  such  organisms 
into  the  environment,  are  not 
addressed.  A  recent  report  on 
nonindigenous  species  that  was 
prepared  by  the  U.S.  Congress's  Office 
of  Technology  Assessment  (OTA). 
"Harmful  Non-Indigenous  Species  in 
the  United  States'  (OTA-F-565. 
Washington,  DC;  U.S.  Government 
Printing  Office.  September  1993) 
(referred  to  below  as  the  OTA  report), 
recommends  that  APHIS  more  closely 
examine  any  proposed  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  into  the 
United  States  of  a  nonindigenous 
organism. 

As  U.S.  Agriculture's  "first  line  of 
defense,"  APHIS  will  supplement  its 
current  regulations  to  prevent  or 
minimize  the  potential  problems 
presented  by  the  introduction  of 
nonindigenous  organisms  whose  plant 
pest  status  is  unknown.  Therefore,  we 
are  developing  comprehensive 
regulations  to  govern  the  introduction 
of  nonindigenous  organisms  that  we 
have  reason  to  believe  may  be  plant 
pests  or  may  result  in  the  introduction 
or  dis.semi nation  of  plant  pests. 

Attemath>«K 

A  "no-action"  alternative  would 
continue  the  current  process  of 
reviewing  all  requests  for  permits  to 
introduce  organisms  under  the  plant 
pest  regulations  in  7  CFR  330.200.  This 
alternative  would  continue  to  ignore 
the  movement  of  nonindigenous 
organisms  whose  plant  pest  status  is 
unknown  or  the  release  of  such 
organisms  into  the  environment. 

We  are  also  considering  revisions  to  the 
plant  pest  regulations  in  7  CFR  330.200 
to  make  them  better  suited  to  reviewing 
requests  to  introduce  nonindigenous 
organisms.  Under  this  alternative,  we 
may  need  to  retain  specific  regulations 
for  the  movement  of  known  plant  pests 
and  add  specific  provisions  for  the 
release  into  the  environment  of 
organisms  whose  plant  pest  status  is 
unknown.  We  will  ensure  that  the 
regulations  do  not  result  in  confusion 
on  the  part  of  permit  applicants. 

Anticipated  Costs  and  Benefits: 

The  applicants  for  permits  to  introduce 
nonindigenous  organisms  have  been 
researcher*,  scientists,  private 
businesses,  and  agricultural  producers. 
Approximately  two-thirds  of  all 
applicants  have  been  nonprofit  entities. 
Most  of  the  applicants  are  considered 
to  be  small  entities. 


We  anticipate  that  the  costs  of 
preparing  a  permit  application  for  the 
majority  of  the  nonindigenous 
organisms  covered  by  the  proposed 
regulations  would  be  negligible  because 
most,  if  not  all.  of  the  data  that  we 
would  require  would  already  be  known 
to  the  applicant.  We  anticipate 
developing  regulations  that  will  enable 
all  permit  applications  to  realize  time 
and  cost  savings  as  a  cesult  of  the 
clearly  defined  data  requirements  and 
a  streamlined  review  process. 

Risks: 

The  risks  associated  with  the 
introduction  of  nonindigenous 
organisms  were  discussed  in  the  OTA 
report  mentioned  above,  which  cited 
losses  in  the  billions  of  dollars  that  can 
be  attributed  to  the  negative  effects  of 
certain  nonindigenous  organisms. 
Despite  APHlS's  enforcement  of 
existing  regulations  that  govern  known 
plant  pests,  some  nonindigenous 
organisms  that  have  been  deliberately 
introduced  into  the  United  States  may 
have  become  plant  pests  following  their 
introduction.  APHIS  hopes  to  mitigate 
such  risks  by  adopting  new  regulations 
designed  to  allow  the  thorough 
screening  of  nonindigenous  organisms 
proposed  for  entry  into  the  United 
States. 

Timetat>le: 


Action 


Dale 


FR  cue 


NPRM 

NPRM  Comment 
Period  End 


12AXV94 
02/00/95 


Small  Entities  Affected: 
Undetermined 

Governn'>ent  Levels  Affected: 
State.  Federal 

Agency  Contact 

Dr.  Matthew  H.  Royer 

Chief  Operations  Officer 

BATS.  PPQ 

Department  of  Agriculture 

Animal  and  Plant  Health  Inspection 

Service 

Room  626.  Federal  Building 

6505  Belcrest  Road 

Hyattsville.  MD  20782 

301  436-8896 

RIN:  0579-AA61 


USDA— farmers  Home  Administration 
(FmHA) 
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PROPOSED  RULE  STAGC 


3.  SECTION  502  RURAL  HOUSING 
LOAN  POUCIES,  PROCEDURES,  AND 
AUTHORIZATIONS 

Legal  Authority: 

42  use  1480;  7  CFR  2.23;  7  CFR  2.70: 
7  use  1989;  7  USC  301 

CFR  Citation: 

7  CFR  1944  subpart  A;  7  CFR  1910 
subpart  A:  7  CFR  1965  subpart  C;  7 
CFR  1951  subpart  G;  7  CFR  1944 
subpart  J;  7  CFR  1924  subpart  C;  7  CFR 
1930  subpart  C;  7  CFR  1941  subpart 
A;  7  CFR  1944  subpart  D;  7  CFR  1944 
subpart  N;  7  CFR  1951  subpart  M;  7 
CFR  1951  subpart  S;  7  CFR  1955 
subpart  B 

Legal  Deadline: 
None 

Abstract: 

This  rule  will  make  major  revisions  on 
single  family  housing  loan  making 
regulation  including  elimination  of 
housing  restrictions  and  new  concepts 
of  modest  housing,  revised  method  of 
granting  interest  credit,  use  of  ratios  for 
determining  repayment  ability,  changes 
in  application  processing  and  changes 
in  maximum  loan  limits. 

Statement  of  Need: 

Proposed  changes  to  this  regulation  are 
necessary  to  make  the  instruction  more 
customer  friendly,  to  conform  the  direct 
Rural  Housing  program  with  the 
Guarariteed  Rural  Housing  Loan 
program  and  industry  standards,  and  to 
reduce  the  Agency's  subsidy  budget 
authority.  The  existing  interest  credit 
formula  provides  no  incentive  for  the 
applicant  to  purchase  less  costly 
housing  since  loan  payments  are 
virtually  the  same,  r^ardless  of  the 
loan  amount.  Likewise,  the  current 
formula  virtually  provides  availabiUty 
of  interest  credit  assistance  for  the  life 
of  the  loan  and  existing  FmHA 
borrowers  are  often  reluctant  to 
graduate  to  other  credit  while  their  note 
payment  is  reduced  due  to  interest 
credit  subsidy.  The  four  primary 
initiatives  contained  in  this  proposal 
are:  (1)  Size  and  Amenity  Restrictions 
Lessened.  Proposal  is  to  use  85  percent 
of  the  dollar  limitations  on  FmHA 
Guaranteed  Rural  Housing  Loans 
("HUD  caps")  for  the  direct  loan 
program,  rather  than  a  laundry  list  of 


allowed  and  disallowed  amenities 
when  determining  "modest"  housing  in 
an  area  and  the  maximum  amount  of 
the  loan.  Exceptions  are  incorporated 
to  allow  for  higher  "caps"  where 
needed.  (2)  Use  of  Income  Ratios 
Instead  of  a  Family  Budget  for 
Determining  Repcyment  Ability.  This 
approach  is  more  in  line  with  industry 
standards  and  is  in  conformance  with 
the  Guaranteed  Rural  Housing  Program. 
Exceptions  are  incorporated  for  the  use 
of  a  budget  under  certain 
circumstances.  (3)  Changes  to  Interest 
Credit  Calculation  Method:  Subsidy  to 
be  Based  on  Family's  Percentile  of  Area 
Median  Income.  An  interest  credit  table 
would  be  structured  to  tie  the  rate  of 
interest  paid  by  the  borrower  to  the 
relationship  of  the  borrower's  income 
to  median  income.  The  interest  rate  for 
very-low-income  borrowers  would  not 
exceed  1  percent.  As  household  income 
rises,  the  borrower's  interest  rate  would 
also  rise  until  eventually  the  full  note 
rate  is  reached.  Existing  FmHA 
borrowers  will  also  receive  assistance 
under  the  new  system,  but  increases  to 
the  monthly  principal  and  interest 
payment  will  be  limited  to  10  percent 
per  year  until  the  full  note  rate  is 
reached.  A  study  conducted  by  the 
Agency  indicates  that  94  percent  of 
existing  FmHA  borrowers -will  continue 
to  qualify  for  interest  credit  under  the 
proposed  method.  Exceptions  have 
been  incorporated  to  provide  additional 
subsidy  in  high-cost  areas  when  it  is 
difficult  to  obtain  less  costly  housing. 
(4)  Clianges  to  Method  of  Selecting  and 
Processing  Applications-Separate  Fund 
for  Priority  Applications.  A  separate 
fund  would  be  maintained  by  the  State 
Director  for  priority  applications, 
including  mutual  Self-Help  housing, 
servicing  loans,  refinancing  non-FmHA 
debts,  and  hardship  applications  from 
persons  living  in  deficient  housing  for 
more  than  6  months.  The  proposal  will 
allow  refinancing  of  non-FmHA  debts 
when  the  debt  is  not  delinquent,  but 
it  is  clear  the  applicant  cannot  continue 
to  maintain  payments  for  reasons 
beyond  their  control;  refinancing  non- 
FmHA  debts  on  a  building  site  without 
a  dwelling;  and  provide  financing  for 
military  personnel  on  active  duty. 
Application  processing  has  been 
streamlined  and  improved;  eligible 
applicants  will  be  issued  a  Certificate 
of  Eligibility  that  is  good  for  90  days; 
a  maximum  of  two  extensions  may  be 
granted  if  the  applicant  is  actively 
pursuing  locating  a  home.  Time  limits 
have  been  incorporated  regarding 
completion  of  the  real  estate  appraisal 
and  approval  of  the  loan.  Interest  will 
be  collected  from  the  day  of  settlement 


to  the  end  of  the  month;  payments  will 
be  due  on  the  first  of  the  month. 

Alternatives: 

Proposed  changes  to  this  rule  were 
determined  by  comparing  alternatives 
used  by  conventional  lenders  when 
conducting  similar  loan  programs  and 
by  consulting  with  interested  groups 
such  as  the  National  Association  of 
County  Supervisor  and  County  Office 
Assistants  and  Clerks,  the  Housing 
Assistance  Council,  and  the  National 
Association  of  Home  Builders.  The 
Agency  also  published  an  advance 
notice  of  proposed  rulemaking  in  the 
Federal  Register  soliciting  comments 
on  the  four  primary  initiatives; 
comments  received  were  considered 
and  incorporated  wherever  possible.  A 
study  was  conducted  which  indicates 
that  approximately  94  percent  of 
existing  borrowers  would  continue  to 
qualify  for  interest  credit  under  the 
proposed  method.  We  will  again  solicit 
comments  and  recommendations  when 
the  proposed  rule  is  published  in  the 
Federal  Register. 

Anticipated  Costs  and  Benefits: 

We  do  not  anticipate  costs  connected 
with  proposed  changes.  Benefits 
include  a  program  which  will  be  more 
borrower  friendly  and  more  in  line 
with  conventional  lending  programs, 
reduced  woric  load  in  field  offices,  and 
a  reduction  of  interest  credit  subsidy 
by  approximately  2.5  points,  which 
should  reduce  the  required  budget 
authority  by  approximately 
$44,500,000.  In  addition,  the  revised 
method  of  providing  interest  credit 
assistance  should  encourage  applicants 
to  shop  for  less  costly  housing,  in  line 
with  their  repayment  ability,  and  will 
provide  an  incentive  for  FmHA 
borrowers  to  graduate  to  other  credit. 

Risks: 

There  are  no  knoum  risks. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 


04/28/92    57  FR  17858 
05/28/92    57  FR  17858 

11/00/94 
01/00/95 


Small  Entities  Affected: 

Businesses,  Organizations 

Government  Levels  Affected: 

Undetermined 


Agency  Contact: 

Chris  Goettelmann 

Chief 

Regulations  Analysis  and  Control  Branch 

Department  of  Agriculture 

Farmers  Home  Administration 

Room  6348  South  Building 

Washington,  DC  20250 

202  720-9744 

RIN:  0575-AA35 


USDA— Food  and  Nutrition  Service 
(FNS) 


PROPOSED  RULE  STAGE 


4.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN.  INFANTS. 
AND  CHILDREN  (WIC):  FOOD 
DELIVERY  SYSTEMS 

Legal  Authority: 

42  USC  1786 

CFR  Citation: 

7  CFR  246 

Legal  Deadline: 

None 


Abstract: 

A  proposed  rule  addressing  WIC  Food 
Delivery  Systems  was  published  on 
December  28.  1990.  The  Department 
provided  a  120-day  comment  period  for 
the  proposed  rule,  which  closed  on 
April  29.  1991.  Nearly  1,100  comments 
were  received  from  a  wide  variety  of 
sources.  Despite  the  degree  of 
preliminary  input  to  the  December  28, 
1990,  proposed  rule,  many  of  the 
commenters  responding  during  the 
formal  comment  period  suggested  that 
the  Department's  food  dehvery 
regulations  needed  to  be  proposed 
again,  rather  than  proceeding  directly 
to  a  final  rule.  In  addition,  several 
members  of  Congress  requested  that  the 
rule  be  re-proposed  in  light  of  its 
impact  on  State  agency  food  delivery 
systems.  Therefore,  the  Department 
intends  to  issue  a  second  proposed  rule 
addressing  WIC  food  delivery  systems 
and  requirements.  This  second  rule  will 
address  all  of  the  provisions  contained 
in  the  previous  rulemaking,  but  will 
contain  significant  modifications  to 
some  of  the  proposed  provisions,  as 
well  as  clarifications  to  several 
provisions,  which  may  not  have  been 
clearly  understood  in  the  earlier  rule. 
(88-512) 


UMI 
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Statement  of  Need: 

Or.  December  28.  1990.  the  Department 
published  a  proposed  nile  desi(;ned 
primarily  to  strengthen  State  agency 
operations  in  vendor  management  and 
related  food  delivery  areas  for  the  VVIC 
Program.  This  proposal  was  developed 
with  input  over  several  years'  time 
from  State  agency  experts  in  food 
delivery,  and  with  the  full  support  of 
and  encouragement  from  Congress  and 
the  Department's  Office  of  Inspector 
General  (OIG).  The  Department 
provided  a  120-day  comment  period  for 
the  proposed  rule,  which  closed  on 
April  28.  1991.  During  this  comment 
period,  nearly  1,100  comments  were 
received  from  State  and  local  VVIC 
agencies,  vendors,  and  associated 
groups,  public  interest  groups,  members 
of  Congress,  members  of  the  public, 
and  VVIC  participants. 

Despite  the  degree  of  preliminary  input 
to  the  December  28.  1990.  proposed 
rule,  many  of  the  commenters 
suggested  that  the  Department's  food 
delivery  regulations  needed  to  be 
proposed  again,  rather  than  proceeding 
directly  (o  a  final  rule.  In  addition, 
several  members  of  Congress  requested 
that  the  rule  be  reproposed  in  light  of 
its  impact  on  Stage  agency  food 
delivery  systems. 

The  Department  has  therefore  drafted 
a  second  proposed  rule  addressing  VVIC 
food  delivery  systems  and 
requirements.  This  second  rule 
addresses  all  of  the  provisions 
contained  in  the  previous  rulemaking, 
and  contains  significant  modifications 
to  some  of  the  proposed  revisions,  as 
well  as  clarifications  to  a  number  of 
provisions  which  may  not  have  been 
clearly  understood  in  the  earlier  rule. 
A  90-day  public  comment  period  will 
be  provi  Jed  with  this  proposed  rule. 
The  Department  intends  to  publish  a 
final  rule,  based  on  all  of  the  comments 
received,  bv  the  middle  of  fiscal  year 
1995. 

Although  this  rule  does  not  have  a 
direct  impact  on  reducing  risks  to 
public  health,  safety,  or  the 
environment,  it  will  significantly 
improve  the  operation  and 
accountability  of  the  WIC  Program 
nationwide. 

Alternatives: 

Given  the  intensive  input  that  has  been 
gathered  for  the  development  of  this 
rule  since  it  was  recommended  by  the 
General  Accounting  Office  in  1986.  and 
the  comments  that  were  received 
pertaining  to  the  first  proposed  version 
of  the  rule  in  December  1990.  the 
Department  has  determined  that  there 


are  no  viable  alternatives  to  the 
provisions  included  in  this  reproposal. 
The  alternative  of  proceeding  directly 
to  promulgation  of  a  final  rule  based 
on  the  1990  proposal  has  been  rejected 
by  Congress. 

Anticipated  Costs  and  Benefits: 

The  costs  of  this  action  include  costs 
due  to  vendor  overcharges  and  costs 
associated  with  the  proposal.  The 
estimated  costs  for  implementation  of 
the  proposal  include  a  shift  of  not  more 
than  $2.0  million  in  WIC  Program 
Nutrition  Services  and  Administration 
(NSA)  funds  within  the  84  State 
agencies,  partially  from  reduced 
requirements  for  management 
evaluations  of  local  agencies  and 
reduced  costs  due  to  elimination  of 
representative  on-site  monitoring.  They 
also  include  $0.5  million  in  additional 
costs  to  vendors  to  meet  the  proposed 
minimum  training  and  authorization 
requirements.  It  should  be  noted  that 
all  the  vendors  are  currently  required 
to  participate  in  some  type  of  training 
and  complete  an  application  form  for 
program  authorization.  As  such,  the 
estimated  $0.5  million  in  additional 
costs  represents  those  instances  where 
current  training  and  authorization 
requirements  are  below  the  level 
established  in  the  proposal.  In  these 
instances,  vendors  may  incur  costs  in 
attending  more  frequent  training 
sessions  or  may  be  required  to 
complete  an  application  form  at  more 
frequent  intervals.  The  estimated  cost 
does  not  represent  charges  to  the 
vendor  for  training  or  authorization. 
Rather,  the  cost  represents  the 
estimated  cost  of  the  vendor's  time  to 
participate  in  the  training  session  and 
to  complete  the  application  form. 

The  gross  benefit  results  from  a 
significant  reduction  in  vendor 
overcharges.  A  significant  net  benefit  of 
$37  million  is  expected,  as  vendor 
overcharges  are  estimated  at  $39.5 
million  and  costs  a.<«sociated  with  the 
proposal  are  a  maximum  of  $2.5 
million. 

Risks: 

This  rule  is  intended  to  reduce  and 
minimize  the  risk  of  vendor  fraud  and 
abu.se  of  the  WIC  program. 

Timetable: 


Action 


Date 


FR  Cne 


Action 

Dale 

FR  Ote 

NPRM 

NPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Penod  End 

IZ'28/90 
04/29/91 

12/00/94 
04/00/95 

55  FR  53446 

Final  Action  08/00/95 

Final  Action  Effective   10/00/95 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 

State.  Local,  Tribal 

Sectors  Affected: 

None 

Agency  Contact: 

Sheri  Ackerman 
Agency  Regulatory  Officer 
Department  of  Agriculture 
Food  and  Nutrition  Service 
3101  Park  Center  Drive 
Room  308 

Alexandria.  VA  22302 
703  305-2760 

RIN:  0584-AA80 

USDA— FNS 

5.  FOOD  STAMP  PROGRAM: 
CERTIFICATION  PROVISIONS  OF  THE 
MICKEY  LELAND  CHILDHOOD 
HUNGER  RELIEF  ACT 

Legal  Auttiority: 

PL  103-66  Mickey  Leland  Childhood 
Hunger  Relief  Act 

CFR  Citation: 

7  CFR  271.2;  7  CFR  273.1;  7  CFR  273.2; 
7  CFR  273.7;  7  CFR  273.8;  7  CFR  273.9; 
7  CFR  273.10;  7  CFR  273.12;  7  CFR 
273.21 

Legal  Deadline: 

Final.  Statutory,  September  1,  1994. 

All  provisions  must  be  implemented  on 
09/01/94. 

At>stract: 

The  proposed  rule  will  (1)  exclude 
certain  general  assistance  vendor 
payments  from  income;  (2)  increase  the 
amount  of  the  dependent  ca.'e 
deduction;  (3)  require  State  agencies  to 
establish  a  statewide  limit  for 
dependent  care  reimbursements  paid  to 
participants  in  the  Food  Stamp 
Employment  &  Training  Program;  (4l 
increase  the  fair  market  value  on 
vehicles  for  determining  a  household's 
resource  limit;  (51  exclude  the  value  of 
vehicles  from  resources  that  are  used 
by  the  household  to  transport  fuel  or 
water;  (6)  simplify  the  "household" 
definition;  (7)  establish  eligibility  for 
children  who  live  with  their  food- 
stamp-eligible  parents  in  a  drug  or 
alcohol  rehabilitation  center;  (8] 
provide  an  income  exclusion  for 


earnings  of  elementary  and  secondary 
school  students  under  22;  and  (9) 
require  proration  of  benefits  following 
a  break  of  more  than  30  days  in 
certification. 

Statement  of  Need: 

Over  85  percent  of  the  benefits 
provided  by  Public  Law  103-66  would 
be  to  families  with  children,  primarily 
through  reforming  the  Federal  Food 
Stamp  Program.  These  reforms  include: 
making  the  Food  Stamp  Program's 
treatment  of  dependent  care  expenses 
consistent  with  those  in  the  AFTDC 
JOBS  program  while  increasing  Federal 
support  for  E&T  training  activities  for 
recipients;  simplifying  the  definition  of 
"household"  to  remove  the  burden 
imposed  on  relatives  who  "double  up" 
or  who  take  in  children  who  might 
otherwise  be  placed  in  foster  care; 
permits  children  living  with  their 
parents  in  residential  drug  or  alcohol 
treatment  centers  to  be  eligible  for  food 
stamps  just  like  their  parents;  permits 
the  fair  market  value  of  vehicles  to  be 
indexed  to  the  CPI  for  new  cars  by 
fiscal  year  1996;  and  aids  families 
living  in  isolated,  rural  areas  by 
exempting  vehicles  they  use  to  carry 
heating  fuel  or  water. 

This  proposed  rule  would  implement 
nine  provisions  from  the  Mickey 
Leland  Childhood  Hunger  Relief  Act. 
Pub.  L.  103-66.  These  provisions  are: 

A.  General  Assistance  Vendor 
Payments.  Section  13915  of  Public  Law 
103-66  amends  section  5(k)  of  the  Food 
Stamp  Act  to  provide  that  only  those 
general  assistance  vendor  payments  for 
housing  assistance  (exclusive  of 
emergency  or  utility  expenses)  are 
counted. 

B.  Dependent  Care  Deduction.  Section 
13922  of  Public  Law  103-66  amends 
section  5(e)  of  the  Food  Stamp  Act  to 
change  the  dependent  care  deduction 
from  the  current  $160  maximum 
deduction  to  $200  a  month  for  each 
dependent  child  under  two  (2)  years  of 
age  and  $175  a  month  for  each  other 
dependent. 

C.  Dependent  Care  Reimbursements. 
Section  13922  also  amends  Section  6(d) 
of  the  Food  Stamp  Act  by  eliminating 
the  dollar  cap  on  dependent  care 
reimbursements  to  participants  in  the 
Food  Stamp  Employment  and  Training 
(E&T)  Program.  The  law  also  instructs 
State  agencies  to  establish  a  statewide 
limit  on  the  amount  of  dependent  care 
costs  the  State  will  reimburse. 

D.  Vehicles  Needed  to  Seek  and 
Continue  Employment  and  for 
Household  Transportation.  Section 


13923  of  Public  Law  103-66  amends 
Section  5(g)(2)  of  the  Food  Stamp  Act 
by  raising  the  fair  market  value 
exclusion  limit  for  vehicles  in 
increments  from  its  current  amount  of 
$4,500.  Beginning  September  1.  1994, 
the  exclusion  will  be  raised  to  $4,550 
and  be  effective  through  September  30, 

1995.  Beginning  October  1.  1995.  the 
exclusion  will  be  raised  to  $4,600  and 
be  effective  through  September  30, 

1996.  On  October  1. 1996.  and  on  every 
October  1  thereafter,  the  fair  market 
value  exclusion  limit  of  vehicles  shall 
be  adjusted  annually,  using  a  base  of 
$5,000,  to  reflect  changes  in  the 
Consumer  Price  Index  (CPI)  for  All 
Urban  Consumers  for  new  cars  as 
published  by  the  Bureau  of  Labor 
Statistics.  The  change  shall  be  for  the 
12-month  period  ending  the  preceding 
June  30th.  and  rounded  to  the  nearest 
$50  until  September  30.  1996. 

E.  Vehicles  Necessary  to  Carry  Fuel  or 
Water.  Section  13924  of  Public  Law 
103-66  amends  Section  5(g)  of  the  Food 
Stamp  Act  to  exclude  from  financial 
resources  the  value  of  a  vehicle  that 

is  used  by  a  household  to  transport  fuel 
for  heating  when  that  fuel  or  water  is 
the  primary  source  for  the  household. 

F.  SimpUfying  the  Household 
Definition  for  Households  with 
Children  and  Others.  Section  13931 
amends  Section  3(i)  of  the  Food  Stamp 
Act  by  revising  the  current  definition 
of  "household"  by  requiring  that 
parents  and  their  children  21  years  of 
age  or  younger  (children  that  are  not 
themselves  parents  living  with  their 
children  or  married  living  with  their 
spouses)  who  five  together;  children 
under  18  years  of  age  who  live  with 
and  are  under  the  parental  control  of 

a  person  other  than  their  parent  (with 
the  exception  of  foster  children), 
together  with  that  person;  and  spouses 
who  live  together  would  continue  to  be 
treated  as  a  group  of  individuals  who 
customarily  purdiase  and  prepare 
meals  together  even  if  they  do  not  do 
so. 

G.  Eligibility  of  Children  of  Parents 
Participating  in  Drug  or  Alcohol  Abuse 
Treatment  Programs.  Section  13932  of 
Public  Law  103-66  amends  Section  3 
of  the  Food  Stamp  Act  to  provide  Food 
Stamp  eligibility  to  children  living  with 
their  eligible  parents  in  a  drug  or 
alcohol  rehabilitation  center. 

H.  Student  Earnings.  Sections  13911  of 
Public  Law  103-66  amends  section  5(d) 
of  the  Food  Stamp  Act  to  exclude  the 
earnings  of  elementary  and  secondary 
school  students  under  age  22. 


I.  Proration  of  Benefits.  Section  13916 
of  Public  Law  103-66  amends  section 
8(c)  of  the  Food  Stamp  Act  to  require 
proration  only  if  a  household  has  a 
break  of  more  than  30  days  in 
certification. 

Summary  of  the  Legal  Basis: 

All  provisions  of  this  proposed  rule  are 
mandated  by  Public  Law  103-66  and 
must  be  implemented  no  earUer  than 
September  1.  1994.  Implementation  of 
Section  13921  (Child  Support 
Payments)  must  be  completed  no  later 
than  October  1.  1995. 

Alternatives: 

Because  of  the  magnitude  of  changes 
mandated  by  Public  Law  103-66.  the 
Food  and  Nutrition  Service  (FNS)  held 
a  public  hearing  on  January  20.  1994, 
to  give  advocates,  public  interest 
groups.  State  agencies,  and  the  general 
public  the  opportunity  to  comment  on 
these  provisions.  Based  on  the  public 
hearing,  the  Department  is  proposing 
the  following  alternatives  for  certain 
provisions  as  described  below. 

Section  13921,  Child  Support  Pa>'ments 
to  Nonhousehold  Members. 

1.  Definition  of  legal  obligation.  A  legal 
obligation  to  pay  child  support  must 
be  substantiated  by  a  legal  document 
(e.g..  court  order)  that  would  be  upheld 
in  a  court  of  law.  Any  other  written 
agreements,  such  as  a  written 
agreement  between  the  child(ren)'s 
parents  or  a  written  agreement 
developed  by  lawyers  representing  each 
party,  would  not  be  legally  binding  and 
could  not  be  upheld  in  court. 

2.  Required  verification.  The 
Department  is  proposing  regulations 
requiring  that  household  members 
verify  their  legal  obligation  to  pay  child 
support  and  that  the  household 
members  verify  the  actual  paid  amount 
of  child  support  pa>'ments.  The 
Department  is  proposing  this  because 
current  data  indicate  that  close  to  one- 
half  of  legally  obligated  child  support 
payments  are  not  paid  in  full. 

3.  Reporting  requirements.  The 
legislative  histor>'  provides  the 
Department  with  discretion  in 
establishing  reporting  requirements  that 
will  lessen  the  reporting  burdens  for 
the  State  agencies  and  food  stamp 
households.  State  agencies  cannot  be 
cited  for  quality  control  errors  if  the 
amount  of  the  child  support  deduction 
at  certification  was  reasonable.  The 
Department  intends  to  propose 
regulations  that  are  consistent  with  the 
legislative  history. 
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Section  13922.  Improving  Access  to 
Employment  and  Training  Activities- 
Dependent  Care  Deduction.  Minimizing 
administrative  burdens  on  State 
agencies:  The  Department  is  proposing 
to  allow  State  agencies  to  delay 
reducing,a  household's  dependent  care 
deduction  whenever  a  child  in  the 
household  reaches  his/her  second 
birthday  during  the  certification  period. 
The  dependent  care  deduction  will  be 
reduced  at  the  next  regularly  scheduled 
recertification.  which  is  a  more  efficient 
use  of  staff  time  and  resources. 

Section  13931.  Simplifying  the 
Household  Definition  for  Households 
with  Children  and  Others-Major  issues: 

1.  Definition  of  parental  control  for 
minors  living  with  an  adult  who  is  not 
their  parent.  In  previous  policy  memos, 
the  Department  has  defined  "parental 
control    as  referring  to  minors  who  are 
financially  or  otherwise  dependent  on 
an  adult  household  member  who  is  not 
their  parent.  The  Department  is 
including  this  definition  of  "parental 
control"  in  the  rule. 

2.  Minors  with  children  and  married 
minors  who  are  living  with  an  adult 
who  is  not  their  parent.  The 
Department  is  defining  "minor"  as  a 
child  under  18  years  of  age.  Section 
13931  does  not  address  the  situation 

'  where  a  minor  lives  with  his/her 
children  and  an  adult  or  where  a  minor 
is  married  and  both  the  minor  and 
his/her  spouse  live  with  an  adult. 

Participants  at  the  January  20.  1994. 
public  hearing  felt  Public  Law  103-66 
overlooked  the  fact  that  minors  do  have 
children  and  that  both  they  and  their 
children  may  live  with  an  adult  who 
is  not  the  parent  of  the  minor.  In  many 
instances,  minors  with  children  may 
have  their  own  income,  such  as  their 
own  AFDC  grant.  The  consensus  of  the 
public  hearing  participants  was  that  a 
minor  wilh  children  is  not  under 
parental  control  in  such  a  situation. 
The  issii""  of  married  minors  was  also 
raised  djring  the  hearing.  The 
consensus  of  public  hearing 
participants  was  that  married  minors 
are  not  under  parental  control. 

In  order  to  clarify  such  situations,  the 
Department  is  proposing  that  minors 
who  are  married  and  living  with  their 
spouse  are  not  under  parental  control 
and  must  be  considpr^d  a  separate 
hou.sehold.  if  the  minor  and  spouse 
purchase  food  and  prepare  meals 
separately  from  the  adult  household 
member.  Minors  who  are  living  with 
their  own  children  are  considered  not 
under  parental  control  and  must  be 
considered  separate  households  if  the 


minor  and  his/her  children  are 
purchasing  food  and  preparing  meals 
separately. 

The  Department  feels  the  rule  furthers 
the  Administration's  goal  of  keeping 
minor  children  under  the  supervision 
of  an  adult.  The  rule  as  written  would 
enable  a  minor  living  with  his/her 
children  or  a  married  minor  living  with 
his/her  spouse  to  qualify  for  food 
stamps  according  to  their  own.  separate 
circumstances.  This  would  lessen  the 
need  for  the  minor  to  establish  his/her 
own  separate  residence  away  from  the 
supervision  of  the  adult  household 
member  because  the  income  and 
resources  of  the  adult's  household 
would  not  affect  the  eligibility  or 
benefits  of  the  minor's  household. 

Moreover,  this  rule  would  provide 
minors  living  with  an  adult  other  than 
a  parent  to  be  considered  a  separate 
household  under  the  same 
circumstances  as  children  living  with 
their  parents. 

Anticipated  Costs  and  Benefits: 

It  is  estimated  that  the  provisions  of 
this  rule  will  cost  $643  million  between 
fiscal  years  1994  and  1998.  The 
provision  simplifying  the  household 
definition  for  households  with  children 
and  others  will  cost  approximately 
$320  million.  The  provision  that 
increases  the  fair  market  value  of 
vehicles  will  cost  approximately  $142 
million.  The  provisions  which  increase 
the  dependent  care  deduction  and 
which  inake  children  of  parents 
participating  in  drug  or  alcohol 
treatment  programs  eligible  to 
participate  in  the  Food  Stamp  Program 
will  each  cost  $4  million.  The  two 
provisions,  which  increase  dependent 
care  reimbursements  for  participants  in 
the  E&T  program  and  which  exclude 
from  resource  consideration  vehicles 
which  are  needed  to  carry  fuel  and 
water,  will  both  cost  less  than  $l 
million.  The  provision  excluding 
certain  general  assistance  vendor 
payments  will  cost  $20  million.  The 
provision  excluding  student  earnings 
will  cost  $45  million,  and  the  proration 
provision  will  cost  $107  million.  Two 
provisions,  dependent  carQ  deduction 
and  E&T  dependent  care 
reimbursements,  will  be  coordinated 
with  HHS. 

Risks: 

Implementation  of  this  proposed  rule 
will  reduce  the  risk  to  public  health 
by  making  it  easier  for  needy  families 
with  children  to  qualify  for  food 
stamps.  Food  stamps  help  families 
stretch  their  food  dollars  so  that  they 


can  buy  a  larger  amount  of  nutritious 
food  without  expending  their  own 
personal  funds.  Better  nutrition  is  cost- 
effective  because  it  helps  individuals 
remain  healthy. 

Timetable:     . 
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Action 


Dale 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


1(V0(V94 
01/00/95 


09/00/95 
Small  Entities  Affected: 
Governmental  Jurisdictions 
Government  Levels  Affected: 
State.  Local.  Tribal.  Federal 
Agency  Contact: 

Sheri  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive.  Room  308 

Alexandria.  VA  22302 

703  305-2760 

RIN:  0584-AB76 


USDA— FNS 

6.  •  FOOD  STAMP  PROGRAM 
RECIPIEMT  CLAIMS  ESTABLISHMENT 
AND  RECOVERY  OF 
OVERISSUANCES 

Legal  Authority: 
7  use  2011  to  2032 
CFR  Citation: 
7  CFR  273 
Legal  Deadline: 
None 

Abstract: 

This  rule  would  improve  the 
establishment  and  collection  of 
recipient  claims  in  the  Food  Stamp 
Program.  The  last  significant  revision 
to  these  regulations  was  in  1983. 
Subsequent  activities,  such  as 
technological  advances  and  general 
debt  managem.ent  regulations,  have 
rendered  many  portions  of  the  current 
rule  obsolete.  In  addition,  the  current 
rule  has  been  found  to  place 
unnecessary  burdens  on  State  agencies. 
Slate  agencies  are  responsible  for 
establishing  and  collecting  recipient 
claims.  (94-005) 

Statement  of  Need: 

This  rule  is  necessary  to  improve  the 
establishment  and  collection  of 
recipient  claims.  The  last  significant 
revision  to  these  regulations  was  in 
1983.  Subsequent  activities,  such  as 


technological  advances  and  general 
debt  management  regulations,  have 
rendered  many  portions  of  the  current 
rule  obsolete.  In  addition,  the  current 
rule  has  been  found  to  place 
unnecessary  burdens  on  State  agencies. 
State  agencies  are  responsible  for 
establishing  and  collecting  recipient 
claims.  This  rule  will  address  two 
dimensions  of  the  overissuance 
problem:  establishing  claims  on  excess 
allowances,  and  recovering  overages 
where  possible."  Data  fi-om  the  focxl 
stamp  quality  control  system  for  1993, 
the  most  recent  year  available,  show 
that  overissuances  to  recipients  totaled 
over  $1.8  billion.  8.3  percent  of  the 
S22.0  billion  in  total  food  stamp 
issuances  that  year.  These  errors  were 
concentrated  in  just  18  percent  of  food 
stamp  households,  which  received  an 
average  of  almost  50  percent  more  than 
they  should  have.  Claims  against 
recipients  are  a  direct  means  to  recover 
overissuances  and.  to  the  extent  that 
recipients  know  that  recovery  of 
overissuances  will  be  sought,  represent 
a  deterrent  to  households  to  quietly 
accept  the  extra  food  benefits. 

Alternatives: 

The  alternative  is  not  to  revise  the 
current  rule  governing  this  aspect  of  the 
Program.  This  is  not  plausible.  The 
current  rule  is  not  adequate  to  facilitate 
effective  and  efficient  debt 
management.  The  inability  of  State 
agencies  to  establish  and  collect  claims 
has  continuously  been  cited  as  a 
deficiency  by  the  Department's  Office 
of  Inspector  General: 

Anticipated  Costs  and  Benefits: 

Nationwide,  as  of  October  1.  1993. 
there  was  over  $800  million  in 
uncollected  recipient  claims.  Inspector 
General  reports  have  also  noted  that, 
in  addition  to  large  accounts  receivable 
for  established,  uncollected  claims, 
there  are  backlogs  of  hundreds  of 
millions  of  claims  that  have  not  yet 
been  established.  These  unestablished 
claims  represent  the  most  current,  and 
typically  the  most  collectable  losses  to 
the  program.  Updated  regulations 
which  incorporate  recent  debt 
management  rules  and  technological 
advances,  as  well  as  practical 
suggestions  and  feedback  received  from 
State  agencies,  should  improve  the 
establishment  and  collection  of 
recipient  claims  in  the  Food  Stamp 
Program.  In  addition,  efforts  will  be 
made  to  increase  the  degree  of 
conformity  with  claims  related  issues 
and  procedures  currently  used  in  other 
social  programs  including  the 
Department  of  Health  and  Human 


Service's  Aid  to  Families  with 
Dependent  Children  Program. 

Risks: 

The  tolerance  of  Program  abuse  or. 
even  the  perception  of  such, 
undermines  the  fundamental  mission  of 
the  Food  Stamp  Program.  The  efficient 
and  effective  establishment  and 
collection  of  recipient  claims,  which 
this  rulemaking  addresses,  is  essential 
in  ensuring  that  this  does  not  occur. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


01/00/95 
03/00/95 

08/00/95 


Final  Action  EHective   1 1/00/95 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
State.  Local 

Agency  Contact 

Sheri  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive.  Room  308 

Alexandria.  VA  22302 

703  305-2246 

RIN:  0584-AB88 

USDA— FNS 

7.  •  COLLECTING  FOOD  STAMP 
RECIPIENT  CLAIMS  FROM  FEDERAL 
INCOME  TAX  REFUNDS  AND 
FEDERAL  SALARIES 

Legal  Authority: 

7  use  2011  to  2032;  31  USC  3720A; 
5  USC  5514;  PL  103-66 

CFR  Citation: 

7  CFR  272.2;  7  CFR  273.18 

Legal  Deadline: 
None 

Abstract 

This  rulemaking  will  implement  a 
collection  method  for  amounts  of  food 
stamp  benefits  issued  to  households  in 
excess  of  amounts  they  were  were 
entitled  to  receive.  The  rule  will 
specify  requirements  for  State  agency 
operation  of  the  Federal  income  tax 
refund  and  Federal  salary  offset 
programs.  The  primary  areas  of  the 
rulemaking  will  be  the  criteria  for  debts 
which  may  be  submitted  for  the  two 
offset  programs,  the  requirements  for 


due  process  notification  to  debtors  and 
debtor  appeal  rights. 

Statement  of  Need: 

This  action  is  needed  to  improve  the 
collection  of  claims  for  overissued  food 
stamp  benefits  due  to  inadvertent 
household  errors  and  intentional 
Program  violations.  As  of  October  1. 
1993.  there  was  approximately  $800 
million  of  such  claims  uncollected. 

The  legal  basis  for  the  tax  offset 
program  is.  first,  the  Deficit  Reduction 
Act  of  1984  which  authorizes  the 
Secretary  of  the  Treasury  to  offset  past- 
due  and  legally  enforceable  Federal 
debts  from  income  tax  refunds.  The 
second  legal  basis,  the  Debt  Collection 
Act  of  1982.  authorizes  Federal 
agencies  to  deduct  debts  from  an 
employee's  pay  when  a  Federal  agency 
determines  that  such  employee  owes  a 
debt  to  the  Federal  government. 

This  regulatory  action  will  not  impact 
public  health,  safety  or  the 
environment. 

Alternatives: 

The  Internal  Revenue  Service  (IRS) 
requires  that  debt  records  be  submitted 
from  the  responsible  Federal  agency, 
and  the  IRS  only  distributes  collections 
and  reports  to  such  agencies.  The 
Department  of  Defense  and  the  U.S. 
Postal  Service  maintain  employment 
data  of  Federal  employees  and  have 
similar  requirements.  State  agencies 
maintain  records  on  individual  food 
stamp  recipient  claims.  Consequently, 
there  is  no  alternative  to  this 
rulemaking  which  will  establish  policy 
and  procedures  for  State  agency 
operations. 

Anticipated  Costs  and  Benefits: 

Costs  to  the  Federal  Government  on  an 
ongoing  annual  basis  we  estimate  at 
$1.1  miUion.  At  this  point  it  is  difficult 
to  estimate  the  ongoing,  annual 
collection  which  tax  offset  may 
accomplish.  For  one  reason.  State 
agencies  are  continuing  to  join  the 
program  with  a  consequent  increase  in 
collections  resulting  horn  that  factor 
alone.  For  another  reason,  no  State 
agency  has  been  partici|>ating  long 
enough  for  us  to  determine  what  a  year- 
to-year  collection  rate  might  be.  We 
have  seen  that  about  25  percent  of  the 
dollar  value  of  claims  which  State 
agencies  determine  meet  the  criteria  for 
collection  under  tax  offset  are  collected 
through  a  combination  of  offsets  from 
tax  refunds  and  voluntary  payments  in 
Ueu  of  such  collection.  Based  on  this, 
collections  may  be  in  the  range  of  $25 
to  $50  million  annually 


UMI 
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Risks: 

This  rulemaking  addre<»es  the  risk  of 
leaving  a  signiHcant  debt  to  the  Federal 
government  umiollected.  As  mentioned 
above,  this  debt  currently  approoches 
$800  mlHion.  As  discussed  in  relation 
to  anticipated  costs  and  beneHls.  we 
believe  tnat  between  $25  million  and 
$r>0  million  of  this  debt  could  be 
collected  on  an  annual  basi<;,  at  least 
for  the  foreseeable  future.  The 
reduction  of  this  debt  should  positively 
impact  similar  risks  in  the  agent:y 
hctiause  of  the  reduction  in  the  agency's 
overall  debt. 

Tintetabis: 


Action 


FR  CHa 


NPRM  10^00^ 

NPRM  Comment  1 1/00/94 

Perxx)  End 
Final  Action  01/00i'95 

Final  Action  Elective  02^00^96 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

State,  Lo<uil 

Agency  Contact: 

Sheri  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Ser\-ice 

3101  Park  Center  Drive.  Room  308 

Alexandria.  VA  22302 

703  305-2246 

RIN:  0584-AB89 

USDA-^NS 

8.  •  FOOD  STAMP  PROGRAM: 
REVISIONS  IN  RETAIL  FOOD  STORE 
ELIGIBILrTY  CRITERIA  AND  IN 
EUGiBILITY  GUIDANCE  AND 
PROGRAM  AUTHORIZATION 

Legal  Authority: 

PL  103-225;  7  USC  2012;  7  USC  2018 

CFR  Citation: 

7  CFR  271;  7  CFR  278 

Legal  Deadline: 

Final.  Statutory,  March  25,  1994. 

Abstract: 

This  proposed  rule  sets  forth  changes 
required  by  provisions  of  the  Food 
Stamp  Prog.'-am  Improvements  Act  of 
1994,  Pub.  L  103-225.  Title  II,  108  Stat. 
108-110  (1994).  The  purpose  of  this 
rule  is  to  implement  these  statutory 
changes  to  the  Food  Stamp  Act  of  1977, 
as  amended.  It  would  revise  the 
deHnition  of  "retail  food  store"  to 


conform  to  tbe  statutory  changes  to 
require  that  a  firm  must  meet  one  of 
two  new  criteria  to  qualify  for 
participation  in  the  Food  Stamp 
Program.  One  criterion  focuses  on  tbe 
variety  of  staple  foods  for  home 
preparation  and  consumption  available 
on  a  continuous  basis,  including 
perishables.  Tbe  second  criterion 
requires  that  a  firm's  staple  food  sales 
exceed  50  percent  of  its  total  gross 
sales.  This  rule  also  addresses  the 
requirement  in  Public  Law  103-225  for 
new  procedures  for  providing  periodic 
notification  of  eligibility  and  for 
reauthorizing  participating  firms. 

Statement  of  Need: 

Public  Law  103-225  amends  the  Food 
Stamp  Act  of  1977,  to  make  changes 
in  eligibility  requirements  for  retail 
food  stores  to  participate  in  the  Food 
Stamp  Program.  Prior  to  enactment  of 
these  changes,  a  retail  food  store 
qualified  to  participate  in  the  Food 
Stamp  Program  if  more  than  50  percent 
of  its  total  eligible  food  sales  were  in 
staple  foods.  The  new  law  changes  that 
to  50  percent  of  its  total  gross  sales  in 
staple  foods.  It  also  provides  another 
option  for  stores  not  meeting  the  new 
50  percent  rule.  Those  stores  can  now 
qualify  if  they  offer  for  sale,  on  a 
continuous  basis,  a  variety  of  food  in 
each  of  four  categories  of  staple  foods. 
The  staple  food  categories  are  defined 
as  "(1)  meat,  poultry,  or  fish;  (2)  bread 
or  cereals;  (3)  vegetables  or  fruits:  or 
(4)  dairy  products."  This  statutory 
(hange  in  eligibility  will  require 
developing  policy  definitions  for  the 
terms  "continuous  basis,"  "variety," 
and  "perishable." 

Alternatives: 

None.  The  new  law  also  requires  the 
Secretary  to  issue  new  rules  providing 
for  the  periodic  reautborization  of  retail 
food  stores  and  wholesale  food 
concerns.  This  must  include  providing 
periodic  notice  of  the  definitions  for 
"retail  food  stores,"  "staple  foods,"  and 
"perishable  foods." 

Anticipated  Costs  and  Benefits: 
The  legislation  requires  a  report  to 
Congress  assessing  the  impact  of  these 
changes.  This  report  has  been  requested 
to  determine  the  impact  of  Public  Law 
103-225  on  retail  food  stores.  It  is 
expected  to  be  completed  and 
presented  to  the  House  and  Senate 
Agriculture  Committees  not  later  than 
18  months  after  enactment  (March  25, 
1994).  which  means  it  would  be 
completed  by  September,  1995. 

The  report  must  include  data  on  the 
(1)  number  and  types  of  stores  newly 


authorized  and  (2)  number  and  types 
of  stores  withdrawn  (denied 
authorizationyreeuthorization)  from  the 
Food  Stamp  Program  after 
implementation  of  the  new  law.  The 
report  must  also  include  a  description 
of  the  procedures  used  and  the 
adequacy  of  those  procedures  to 
determine  store  eligibility  to  participate 
in  the  Food  Stamp  Program  and  to 
authorize  and  reauthorize  stores  to 
participate.  Finally,  the  report  must 
assess  the  adequacy  of  the  guidance 
provided  by  the  Secretary  to  retail  food 
stores  con<»ming  the  definitions  of 
"retail  food  stores",  "staple  foods"  and 
"perishables,"  and  the  eligibility 
criteria  for  stores  to  participate  in  the 
Food  Stamp  Program. 

Risks: 

The  report  to  Congress  must  include  an 
assessment  of  whether  the  change  in 
the  definition  of  "retail  food  store"  has 
had  an  adverse  effect  on  the  integrity 
of  the  Food  Stamp  Progrjim. 

Timetable: 


Action 


Date 


FR  Ctte 


NPRM 


12,'00/94 


Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 
None 

Agency  Contact 

Sheri  Ackerman 

Agency  Regulatory  Officer 

Department  of  Agriculture 

Food  and  Nutrition  Service 

3101  Park  Center  Drive.  Room  308 

Alexandria.  VA  22302 

703  305-2246 

RIN:  0584-AB90 
USDA— FNS 


FINAL  RULE  STAGE 


9.  CHILD  NUTRmON  PROGRAMS: 
NUTRITION  OBJECTIVES  FOR 
SCHOOL  MEALS 

Legal  Auttiority: 

42  USC  1758 

CFR  Citation: 

7  CFR  210;  7  CFR  220 

Legal  Deadline: 

None 


Abstract 

There  is  scientific  consensus  that  diets 
high  in  fat  and  sodium  lead  to  chronic 
diseases  such  as  cancer,  heart  disease 
and  stroke.  Additionally,  chronic 
disease  often  begins  in  childhood.  The 
Dietary  Guidelines  for  Americans, 
which  is  the  Federal  policy  on  what 
makes  a  healthful  diet,  recommends 
limiting  daily  intake  of  fat,  saturated 
fat  and  sodium.  However,  the  School 
Nutrition  Dietary  Assessment  report 
shows  that  most  school  meals  are  not 
in  compliance  with  the  Dietary 
Guidelines.  This  proposal  would  revise 
the  regulations  governing  the  National 
School  Lunch  Program  and  School 
Breakfast  Program  to  update  references 
on  meal  requirements  to  incorporate 
the  most  recent  nutrition  information 
as  contained  in  the  Dietary  Guidelines. 
This  rule  would  also  remove  various 
paperwork  burdens  and  would  modify 
review  requirements  to  ensure  oversight 
of  the  proposed  nutrition  standards. 
(94-003) 

Statement  of  Need: 

This  rule  would  update  the  current 
nutrition  standards  for  the  National 
School  Lunch  and  School  Breakfast 
Programs  by  incorporating  the  Dietary 
Guidelines  for  Americans.  The  Dietary 
Guidelines  reflect  medical  and 
scientific  consensus  on  proper  nutrition 
as  a  vital  element  in  disease  prevention 
and  long-term  health  promotion. 
Current  standards  for  essential 
vitamins,  minerals  and  calories  would 
remain  and  be  augmented  with  the 
quantified  standards  established  in  the 
Dietary  Guidelines  for  fat  and  saturated 
fat.  School  meal  planners  would  also 
be  required  to  reduce  sodium  and 
cholesterol,  increase  dietary  fiber  and 
continue  to  serve  a  variety  of  foods. 
The  rule  would  also  adopt  meal 
planning  based  on  analysis  of  key 
nutrients  (Nutrient  Standard  Menu 
Planning  or  Assisted  Nutrient  Standard 
Menu  Planning)  in  lieu  of  the  current 
meal  pattern. 

The  School  Nutrition  Dietary 
Assessment  Study  showed  that,  while 
school  lunches  ciurently  meet  or 
exceed  recommended  amounts  for 
vitamins,  minerals,  and  calories, 
lunches  fail  to  meet  the  limitations  for 
fat  and  saturated  fat  established  by  the 
Dietary  Guidelines.  Sodium  levels  also 
were  excessive.  The  Dietary  Guidelines 
stress  the  importance  of  limiting  fat, 
satiu^ted  fat,  cholesterol  and  sodium, 
and  increasing  dietary  fiber  as  critical 
factors  in  disease  prevention  and  the 
promotion  of  long-term  health. 


This  regulation  is  part  of  an  integrated, 
comprehensive  plan  for  promoting  the 
health  of  children  and  supports  the 
President's  Health  Care  Reform 
priorities  in  its  emphasis  on  disease 
prevention  through  applying  healthful 
dietary  practices  in  Federal  nutrition 
programs.  In  recognition  of  the 
importance  of  reinventing  and 
streamlining  Government  programs, 
this  rulemaking  would  also  remove 
various  paperwork  burdens  associated 
with  the  school  meal  programs  and 
would  modify  the  review  requirements 
for  the  National  School  Lunch  Program 
to  ensure  adequate  oversight  of  the 
proposed  updated  nutrition  standards. 

Alternatives: 

None.  Reason  for  Selection  of  Proposed 
Alternative:  The  overriding  purpose 
behind  this  rule  is  to  serve  more 
nutritious  and  healthful  meals  to  school 
children  while  maintaining  access  to 
the  meal  programs  for  needy  children 
and  enhancing  the  flexibility  of  local 
schools  to  administer  the  programs. 
This  rulemaking  acknowledges  the 
positive  role  school  programs  must  play 
in  establishing  childhood  eating 
patterns  that  influence  lifelong  habits. 
The  Department  also  considered 
extensive  oral  testimony  presented  at 
four  public  hearings  and  meetings  as 
well  as  written  comments  submitted  in 
response  to  a  notice  published  in  the 
Federal  Register  on  September  13, 
1993. 

Anticipated  Costs  and  Benefits: 
a.  Costs:  The  average  food  cost  of  the 
sample  Nutrient  Standard  Menu 
Planning  (NSMP)  menus  developed  for 
the  assessment  was  $0,722,  which  is 
about  the  same  as  the  average  food  cost 
of  $0.72  for  school  meals  prepared 
under  the  current  meal  pattern  system. 
Two  weeks  of  sample  menus  were 
developed  for  elementary  and  high 
school  students  using  foods  and  recipes 
common  to  the  National  School  Lunch 
Program  (NSLP).  Therefore,  even 
though  the  costs  of  labor,  equipment 
and  administration  were  not 
specifically  analyzed,  the  manner  in 
which  the  sample  menus  were 
developed  provides  some  confidence 
that  nonfood  costs  of  the  NSMP  sample 
menus  should  be  similar  to  those 
already  experienced  in  NSLP  operation. 

By  definition,  the  average  results 
reported  mean  that  some  school 
districts  would  be  expected  to 
experience  food  costs  for  the  sample 
menus  that  vary  considerably  firom 
those  reported  above.  This  is  not 
different  from  the  current  situation 
because  there  is  already  a  wide  range 


of  food  costs  due  to  factors  such  as 
economies  of  size,  geographic  variation 
in  delivery  and  labor  costs,  and  local 
market  conditions. 

b.  Benefits:  Menus  can  be  developed 
under  the  NSMP  system  that  meet 
nutrient  targets  at  a  food  cost 
comparable  to  that  of  the  current  meal 
pattern  planning  system.  The 
assessment  indicates  nutritional 
benefits  from  using  the  NSMP  system. 
The  NSMP  menus  include  an  increased 
use  of  fiTiits,  vegetables  and  grains  that 
is  consistent  with  the  Dietary 
Guidelines  for  Americans  and  the  Food 
Guide  Pyramid  issued  by  USDA  and 
the  Department  of  Health  and  Human 
Services.  The  sample  menus  also 
averaged  about  27  percent  of  food 
energy  from  fat  and  8  percent  of  food 
energy  fix)m  saturated  fat,  both  of 
which  meet  the  Dietary  Guidelines  for 
Americans  goals  of  30  and  10  percent 
of  calories  respectively.  The  goal  of 
one-third  of  the  Recommended  Dietary 
Allowance  (RDA)  was  met  for  14 
important  nutrients,  as  was  the  goal  for 
calories.  The  nutrition  standards  for 
NSMP  also  require  analysis  of 
cholesterol  and  sodium,  although  the 
Dietary  Guidelines  for  Americans  do 
not  specify  a  quantitative  limit  and 
only  recommend  moderation  in 
consumption.  One-third  of  the  average 
daily  limit  recommended  by  the 
National  Research  Council  (NRC)  was 
used  as  a  standard  for  comparison 
purposes.  The  sodium  content  of  the 
sample  menus  exceeded  the  NRC  limit, 
but  still  represented  a  30-40  percent 
reduction  from  the  school  meal  average 
found  in  a  recent  national  study.  The 
same  national  study  found  that  school 
meals  already  meet  NRC  cholesterol 
recommendations  and  the  sample 
menus  provided  slightly  less.  The 
updated  nutritional  standards  in  the 
school  nutrition  programs  bom 
nutrient-based  menu  planning  will 
result  in  improved  eating  practices  for 
students  that  will  continue  into 
adulthood  and  should  consequently 
result  in  long-term  health  benefits. 

Risks: 

This  rulemaking  is  responding  to  an 
array  of  medical  and  scientific  evidence 
finking  improper  diet  with  increased 
incidence  of  heart  disease,  strokes  and 
certain  cancers.  We  know  with  greater 
certainty  that  children  who  eat 
healthful,  nutritious  meals  will  grow  up 
to  be  healthy  adults.  School  meals  must 
be  updated  to  reflect  this  scientific  and 
medical  consensus.  Additionally, 
school  meals  must  ensure  that  children 
gain  an  understanding  of  the 
relationship  between  proper  nutrition 
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aiid  long-term  health  and  disease 
prevention. 

Tlmfttabi«: 


Action 


Date 


FR  ate 


06/1(V94    59  FR  30218 
09/08/94    59  FR  30218 


NPRM 

KPRM  Comment 

Penod  End 
Final  Action  05A)a'96 

Final  Action  Effective  C6.tXV95 

Small  Entities  Affected: 

Undetermintjd 

Government  Levels  Affected: 
State,  Local 

Agency  Contact: 

Sheri  Ackerman 

Agency  Regulatory  Offiter 

Department  of  Agricuhuro 

Food  and  Nutrition  Ser\"ice 

3101  Park  Center  Drive.  Room  308 

Alexandria.  VA  22302 

703  305-2760 

RIN:  0584-AB73 

USOA— Food  Safety  and  Inspection 
Service  (FStS) 


PROPOSED  RULE  STAGE 


10.  HAZARD  ANALYSIS  AND 
CRITICAL  CONTROL  POINTS 
SYSTEMS;  PATHOGEN  REDUCTION 
INTERVENTIONS:  SANITATION;  AND 
MICROBIOLOGICAL  TESTING 
REQUIREMENTS 

Legal  Authority: 

21  use  451  el  seq;  21  U.SC  601  «t  seq 

CFR  Citation: 

9  CFR  ;.'JH;  9  CFR  310;  9  OK  318.  9 
CFR  32.';;  9  CFR  325;  9  CFR  326.  9  CFR 
327;  9  CFR  381 

Legal  Deadline: 

None 

Abstract: 

This  propofiwd  rule  would  rwjtiire  all 
meat  and  pouhry  estabhshments  to 
develop  and  maintain  a  Hazard 
Analysis  and  Critical  Control  Point 
(HACCP)  system.  The  Agency  is  also 
proposing  certain  pathot>en  reduction 
interventions  in  pro<:essing  opt* rations, 
which  can  subsequently  be 
incorporated  into  industr>-  HACCP 
systems.  Interim  targ(>ts  for  pathogen 
reduction  would  lie  established. 
Microbiological  testing  is  being 
proposed  as  a  means  to  evaluatu  the 
effectiveness  of  processing 


interventions  and  other  process 
controls  and  to  determine  whether 
estublishnients  are  achieving  pathogen 
reduction  targets. 

Statement  of  Need: 

The  mission  of  the  Food  Safety  and 
Inspection  Service  (FSIS)  Is  to  ensure 
that  meat  and  poultry  products  are  safe, 
wholesome,  and  accurately  labeled.  The 
Agency's  goals  are  to  prevent 
adulteration  and  to  reduce  the  presence 
of  pathogens  in  meat  and  poultry 
products  to  the  extent  science  and 
te<:hnology  allows.  To  achieve  greater 
food  safety,  particularly  pathogen 
reduction,  FSIS  is  proposing  to 
mandate  HACCP.  In  order  to  achieve 
near-term  reduction  in  pathogens  before 
HACCP  is  implemented,  the  Agency  is 
also  proposing  certain  pathogen 
reduction  interventions  in  processing 
operations,  which  can  subsequently  be 
incorporated  by  meat  and  poultry 
establishments  into  a  HACCP  system. 
Interim  targets  for  pathogen  reduction 
would  also  be  established. 
Microbiological  testing  is  being 
proposed  to  evaluate  the  effectiveness 
of  the  interventions  and  other  process 
controls,  and  to  measure  whether  each 
establishment  is  meeting  interim 
reduction  targets. 

Inspected  meat  and  poultry 
establishments  would  adopt  HACCP 
systems  to  accomplish  and  document 
that  their  processes  are  in  control  and 
producing  safe,  unadulterated  products. 
The  HACCP  approach  is  a  preventive 
system  of  process  control  that  is  widely 
recognized  by  scientific  authorities 
such  as  the  National  Academy  of 
Sciences  (NAS)  and  international 
organizations  such  as  the  Codex 
Alimentarius.  and  used  in  th«$  food 
industry  to  produce  product  in 
compliance  with  health  and  safety 
requirements. 

The  near-term  pathogen  reduction 
interventions  would  require 
establishments  to  develop  and  adhere 
to  written  sanitation  standard  operating 
procedures,  to  apply  at  least  one 
approved  antimi(Tobial  treatment  to  all 
meat  and  poultry  carcasses,  and  to 
assure  expeditious  chilling  and 
temperature  control  of  products. 
Additionally,  the  industry  would  begin 
microbiological  testing,  both  to  provide 
an  ongoing  measure  of  the  general  level 
of  process  cx>ntrol  and  to  demonstrate 
the  required  reductions  in  the 
incidence  of  pathogens.  FSIS  will  use 
the  data  to  develop,  on  a  national  scale, 
information  on  pathogen  incidence, 
subsequently  using  these  baseline  data 


to  establish  new  pathcgon  reduction 
goals. 

The  pathogen  reduction  interventions 
and  microbiological  testing  would  be 
near-term  interventions  that  could  be 
implemented  shortly  after  promulgation 
of  a  final  rule.  The  development  of 
HACCP  systems  by  establishments    - 
would  be  phased  in  over  a  4-year 
period  after  promulgation  of  a  final 
rule. 

Alternatives: 

FSIS  could  continue  using  current 
regulations  and  procedures.  NAS 
determined  that  the  meat  and  poultry 
inspection  programs  as  currently 
structured  are  effective  in  ensuring  that 
healthy  animals  are  slaughtered  in 
clean  and  sanitary  environments,  and 
progress  has  been  made  in  reducing  the 
risks  to  public  health  from  conditions 
that  can  be  observed  during  inspections 
and  can  be  evaluated  during 
processing.  However,  NAS  also 
recognized  that  the  current  system  of 
organoleptic  inspection  cannot  provide 
the  kind  of  preventive  controls  that  are 
needed  to  reduce  foodbome  pathogens. 
Regulations  governing  meat  and  poultry 
must  be  reformed  to  target  the  threat 
posed  to  public  health  by  pathogens. 

FSIS  could  institute  HACCP  as  a 
voluntary  system  rather  than  a 
mandatory  system.  There  is  concern, 
however,  that  voluntary  participation  in 
HACCP  may  not  provide  sufficient 
assurance  that  all  meat  and  poultry 
products  have  been  produced  under 
controls  designed  to  minimize  food 
safety  hazards  or  that  adequate 
procedures  have  been  developed  to 
reduce  the  presence  of  pathogens. 

Anticipated  Costs  and  Benefits: 

FSIS  is  currently  analyzing  the  cost  to 
develop  and  institute  the  plans  and 
requirements  qf  this  proposed 
rulemaking.  FSIS  believes  that  the 
proposal's  two-tiered  approach  of  short- 
term  and  long-term  initiatives  will 
reduce  the  burden  of  initiating  HACCP 
on  the  industry  by  permitting  a  more 
gradual  introduction  of  process  control. 
Once  HACCP  is  instituted,  costs  to 
maintain  it  would  be  significantly  less. 
The  current  annual  costs  to  the 
«:ononiy  from  foodbome  illness 
attributable  to  pathogens  in  meat  and 
poultry  products  are  approximately  $2 
billion.  FSIS  believes  that  if  these 
regulations  are  required  for  each 
process  in  each  establishment,  the 
chance  of  producing  adulterated 
product  will  be  substantially  reduced. 
Further,  dramatic  reductions  in  the 
incidence  of  pathogens  will 
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significantly  reduce  foodbome  illness. 
Finally,  increased  process  controls  that 
anticipate  and  prevent  problems  should 
decrease  the  incidence  of  product 
recalls  by  establishments. 

Risks: 

The  current  system  of  organoleptic 
inspection  has  been  an  effective  way 
of  controlling  or  reducing  the  risks  of 
eating  meat  and  poultry  products  by 
ensuring  that  only  healthy  animals  are 
slaughtered,  establishments  are  clean 
and  sanitary,  and  the  adverse 
conditions  that  can  be  observed  and 
evaluated  during  inspection  are 
remedied.  The  system  has  also  been 
effective  in  reducing  the  presence  of 
chemical  residues  in  the  food  supply. 
However,  the  current  system  of 
organoleptic  inspection  does  not 
address  in  a  direct  and  scientific  way 
the  risks  posed  by  microbiological 
pathogens  that  make  people  sick.  This 
gap  has  created  a  public  health  problem 
that  is  reflected  in  the  level  of 
foodbome  illness. 

In  order  to  address  the  risks  associated 
with  microbiological  contamination  of 
meat  and  pouhry  products,  FSIS  is 
proposing  these  regulations.  A  system 
of  preventive  controls  with 
documentation  and  verification  of 
successful  oi>eration  should  be  a 
critical  element  of  a  modem  risk-based 
food  safety  system.  When  implemented, 
this  system  will  be  a  powerful  tool  for 
targeting  and  preventing  significant 
foodbome  hazards,  such  as  those  posed 
by  microbiological  contamination.  As 
part  of  this  effort,  FSIS  will  establish 
interim  targets  for  pathogen  reduction. 
Microbiological  testing  will  be 
conducted  by  meat  and  poultry 
establishments  as  a  means  to  evaluate 
the  effectiveness  of  processing  controls 
and  interventions  as  well  as  to  measure 
each  establishment's  progress  in 
meeting  targets  for  pathogen  reduction. 
Emphases  on  improving  the  control  of 
microbiological  hazards  in  raw 
products  in  conjunction  with  process 
control  will  dramatically  reduce 
foodbome  illness  associated  with  meat 
and  poultry  products.  Consumer 
confidence  will  be  strengthened  as  a 
result  of  the  actions  taken  to  reduce 
the  risk  of  foodbome  illness  associated 
with  consuming  meat  and  poultry 
products. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


12AXy94 
03/00^ 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Paula  M.  Cohen 

Director,  Regulations  Unit 

Policy,  Evaluation  and  Planning  Staff 

Department  of  Agriculture 

Food  Safety  and  Inspection  Ser\ice 

Room  3812  South  Building 

14th  &  Independence  Avenue  SW. 

Washington.  DC  20250 

202  720-7164 

RIN:  0583-AB69 

USDA— FSIS 

1 1 .  •  ENHANCED  POULTRY 
INSPECTION 

Legal  Authority: 

21  use  451  et  seq 

CFR  Citation: 

9  CFR  381 

Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  would  amend  the 
poultry  products  inspection  regulations 
to  implement  a  new  system  of  post- 
mortem inspection  for  all  poultry 
species.  The  proposed  system  contains 
several  innovations  to  provide 
assurances  that  USDA-inspected  and 
passed  poultry  products  will  be  ftee  of 
visible  contamination  and  will  require 
the  use  of  approved  antimicrobial 
treatments  in  all  official  establishments. 
The  proposed  system  would  replace  all 
existing  systems  of  poultry  post-mortem 
inspection  with  a  single  system  in 
which  two  inspectors  would  staff  each 
poultry  processing  line  and  examine 
carcasses  for  disease  and  visible 
contamination.  The  proposed  rule 
would  not  mandate  a  reiduction  in 
maximum  linespeeds.  The  proposed 
system  would  place  additional 
responsibility  on  official  establishments 
to  assure  that  the  poultry  they  process 
is  wholesome  and  firee  of  disease. 

Statement  of  Need: 

Under  the  Poultry  Products  Inspection 
Act,  as  amended,  the  Secretary  of 
Agriculture  carries  out  an  inspection 
program  to  ensure  that  poultry  products 
are  safe,  not  adulterated,  and  prof)erly 
marked,  labeled,  and  packaged.  The  Act 
authorizes  the  Secretary  to  promulgate 
and  enforce  such  rules  and  regulations 


as  are  necessary  to  carry  out  this 
program. 

The  Secretary  has  recently  taken  steps 
to  further  assure  the  safety  of  poultry 
utilizing  the  latest  scientific  and 
technological  advances  and  based  on 
risk  assessment  principles.  This 
proposal  enhances  current  meat  and 
poultry  inspection  programs  by 
teducing  the  sources  of  microbial 
'contamination.  The  Secretary's  program 
to  enhance  poultry  inspection  includes 
a  "zero  tolerance"  for  fecal  matter  on 
raw  product;  the  use  of  approved 
antimicrobial  treatments;  inspection 
procedure  modifications;  and  100 
percent  reinspection  of  poultry 
accidentally  contaminated  during  the 
dressing  operation. 

This  proposal  would  address  all  these 
objectives.  FSIS  proposes  to  amend  the 
poultry  products  inspection  regulations 
to  implement  a  new  system  of  post- 
mortem inspection  for  all  poultry 
species  and  to  require  the  use  of 
approved  antimicrobial  treatments  in 
all  official  establishments.  All  poultry 
processing  lines  would  be  staffed  by 
two  USDA  inspectors  to  check  for 
disease  and  visible  contamination. 
Establishment  personnel,  positioned 
before  the  first  USDA  inspector,  would 
present  for  inspection  only  poultry  that 
are  free  of  disease.  Additionally,  they 
would  identify  to  this  inspector  all 
poultry  requiring  off-line  trim,  salvage 
or  reprocessing.  The  inspector  would 
stop  the  line  for  removal  of  poultry 
found  to  be  affected  by  disease  or  other 
abnormality.  Establishment  trimmers, 
positioned  between  the  viscera  harvest 
and  the  final  wash,  would  be 
responsible  for  assuring  that  only 
carcasses  that  are  free  of  visible  fecal 
contamination  are  presented  to  the 
second  USDA  inspector.  This  inspector, 
the  on-line/off-line  carcass  inspector, 
would  automatically  reduce  linespeeds 
upon  any  finding  of  visible  fecal 
contamination.  The  inspector  would 
also  perform  100  percent  reinspection 
of  reprocessed  poultry.  Recordkeeping 
and  verification  procedures  would  be 
required  so  that  establishment  process 
control  could  be  assured.  Finished 
product  standards  would  be  revised  to 
provide  a  zero  tolerance  for  fecal 
contamination.  Also  under  this 
proposal,  establishments  would  be 
required  to  apply  approved 
antimicrobial  treatments  to  poultry 
before  the  carcass-chilling  operation. 
This  requirement  could  be  met  by 
administering,  at  the  final  wash,  an 
approved  chlorine  compound  in  a 
concentration  of  20  to  50  parts  per 
million. 
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Alternatives: 

FSIS  considered  two  alternatives  to  this 
proposal  that  would  meet  the  same 
obiectives  as  the  proposal  but  involve 
conducting  post-mortem  inspection 
after  the  viscera  harvest.  The  Tirst 
alternative  involves  detaching  the 
viscera  from  poultry  carcas.ses  prior  to 
inspection  and  depositing  the  organs  on 
a  tray  that  would  move  under  and 
parallel  to  the  carcass.  This 
arrangement  would  permit  post-mortem 
inspection  after  the  viscera  harvest--a 
potential  contamination  point-and 
permit  simultaneous  inspe<:tion  of 
viscera  and  carcass. 

Under  the  second  alternative,  the 
current  post-mortem  inspection 
procedure  would  be  retained,  with  an 
additional  inspector  positioned  after 
the  viscera  harvest  but  before  the  final 
wash. 

Anticipated  Costs  and  Benefits: 

The  annual  losses  to  the  economy  from 
foodbome  illness  in  which  poultry  is 
the  vehicle  have  been  estimated  at 
almost  SI  billion.  Reducing  the 
microbial  load  on  raw  poultry  could 
help  reduce  the  incidence  of  illness 
and  the  associated  costs  to  the 
economy. 

The  proposal  outlined  here  would 
imf>ose  a  one-time  cost  on  the  regulated 
industry  of  approximately  $10  million, 
primarily  for  installing  new  inspection 
stands  and  for  retraining  some 
establishment  personnel.  Some 
establishments  would  also  have  to 
install  enhanced  lighting  to  meet 
regulatory  requirements  and/or  in.stall 
new  equipment  or  make  equipment 
modifications  to  provide  for  a  chlorine 
rinse  at  the  final  wash. 

The  cost  to  industry  for  the  first 
alternative  would  be  approximately 
$140  million  for  new  equipment.  In 
addition,  downtime  for  construction 
and  installation  could  cost  the  industry 
as  much  as  $780  million. 

However,  under  the  se<:ond  alternative 
the  Government  could  incur  additional 
personnel  costs  of  approximately  $16 
million  per  annum.  Further,  on  multi- 
inspector  processing  lines,  production 
rates  may  be  reduced  by  30  to  50 
percent,  because  of  limits  on  the 
number  of  birds  per  minute  the  final 
inspector  could  examine.  The  impact  of 
the  slowed  linespeeds  could  reach  SS.2 
billion  per  year  for  chickens  and 
turkeys. 


Rislts: 

The  proposed  regulation  will  reduce 
the  risks  to  consumers  of  foodbome 
disease  from  consuming  poultry. 

Tlmatabla: 
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Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


07/13/94    59  FR  35639 
10/11/94 


00/00/00 
Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 

Agency  Contact: 

Dr.  Isabel  Arrington 

Staff  Officer,  Inspection  Management 

Program 

Inspection  Operations 

Department  of  Agriculture 

Food  Safety  and  Inspection  Service 

Washington.  DC  20250 

202  720-7905 

RIN:  0583-AB79 
USDA— fSIS 


FINAL  RULE  STAGE 


12.  PRIOR  LABEL  APPROVAL 
PROCESS 

Legal  Authority: 

21  use  601  et  seq:  21  USC  451  et  seq 

CFR  Citation: 

9  CFR  317:  9  CFR  381 

Legal  Deadline: 

None 

Abstract 

This  rule  will  amend  the  Federal  meat 
and  poultry  products  inspection 
regulations  to  streamline  the  labeling 
process.  Alternatives  being  considered 
would  eliminate  the  need  for 
manufacturers  to  submit  final  label 
applications,  provided  that  sketch 
applications  of  such  labels  have  been 
approved  by  the  Agency,  or  expand  the 
types  of  labels  eligible  for  generic 
approval.  This  will  result  in  significant 
savings  for  manufacturers,  as  well  as 
FSIS,  while  continuing  to  provide 
consumers  with  useful  and  truthful 
information  on  product  labels. 

Statement  of  Need: 

The  Federal  Meat  Inspection  Act 
(FMIA)  and  the  Poultry  Products 


Inspection  Act  (PPLA)  direct  the 
Secretary  of  Agricuhure  to  maintain 
meat  and  poultry  inspection  programs 
designed  to  assure  consumers  that  meat 
and  poultry  products  distributed  to 
them  are  wholesome,  not  adulterated, 
and  properly  labeled. 

To  assure  that  meat  and  poultry 
products  are  properly  labeled,  the  Food 
Safety  and  Inspection  Service  (FSIS) 
conducts  a  prior  labeling  approval 
system  under  which  all  labels,  with 
minor  exceptions,  must  be  approved  by 
FSIS  prior  to  their  use  on  federally 
inspected  meat  and  poultry  products. 
To  obtain  labeling  approval,  meat  and 
poultry  establishments  must  submit 
draft  labels  to  FSIS  for  approval, 
accompanied  by  an  application  for 
labeling  approval.  Minor  changes  to 
approved  labels  need  not  be  submitted 
to  FSIS,  provided  the  labeling  shows 
all  information  required  by  regulation. 
These  modified  labels  are  known  as 
"generically  approved"  labels. 

In  the  interest  of  streamlining  the  prior 
labeling  approval  system  and 
contributing  to  greater  efficiency  in 
government  services,  FSIS  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  on  March  25,  1992  (57  FR 
10300),  seeking  public  comments  on 
two  options.  Option  1  was  to  (l) 
expand  the  categories  of  generically 
approved  labels  and  (2)  allow  draft 
(rather  than  final)  labels  to  be 
submitted  to  FSIS.  Option  2  was  to 
eliminate  the  prior  label  approval 
system  entirely,  replacing  it  with  a 
.system  already  in  use  at  the  Food  and 
Drug  Administration.  In  that  system, 
the  Agency  requires  that  label  content 
standards  be  met;  the  preapproval  of 
individual  labels  is  not  required. 

On  the  basis  of  responses  to  the 
ANPRM,  in  a  document  published  on 
November  23.  1993  (58  FR  62014).  FSIS 
proposed  to  expand  the  categories  of 
generically  approved  labeling,  while 
continuing  to  consider  procedures  that 
could  eventually  eliminate  prior 
labeling  approval.  FSIS  is  currently 
evaluating  the  alternatives  to  determine 
the  most  effective  means  of 
streamlining  this  process. 

Alternatives: 

The  following  alternatives  are  being 
considered:  (1)  Gradual  elimination  of 
the  prior  label  approval  process;  (2) 
eliminating  prior  label  approval 
immediately. 

Anticipated  Costs  and  Benefits: 

The  final  rule  could  eliminate  over  $5 
million  in  direct  label  application  costs 
and  alleviate  the  paperwork  burden  of 


establishments  by  eliminating  the 
requirement  that  certain  labels  be 
submitted  for  FSIS  approval. 

Risks: 

FSIS  recognizes  that  many  detailed 
labeling  requirements  are  designed  to 
stabilize  mari^ets,  and  that  the 
promulgation  of  nutrition  labeling 
requirements  has  replaced  the  need  for 
many  of  the  detailed  provisions  now 
covered  under  the  prior  label  approval 
system.  Commenters  that  favored 
option  1  over  option  2  indicated  less 
opposition  to  the  objectives  of  option 
2  than  fear  of  the  kind  of  instability 
that  could  ensue  if  the  system  were 
changed  in  a  way  that  neither  allowed 
adequate  time  for  pubUc  comment  nor 
for  the  industry  to  adjust  its  resources 
to  a  new  process  and  to  fully 
understand  what  its  responsibilities 
would  be  under  the  new  system.  FSIS 
is  currently  evaluating  the  options 
considered  to  determine  how  best  to 
streamline  this  process  while  ensuring 
accurate  information  is  provided  to  the 
consumer. 

Timetable: 


Action 


Data 


FR  Cite 


ANPRM  03/25/92    57  FR  10300 

ANPRM  Comment  04/24/92 

Period  End 

NPRM  11/23/93    58  FR  62014 

NPRM  Comment  01/24/94 

PenodEnd 

Final  Action  03/00/95 

Final  Action  Effective  04/00/95 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Agency  Contact 

Cheryl  Wade 

Director.  Food  Labeling  Division 

Regulatory  Programs 

Department  of  Agriculture 

Food  Safety  and  Inspection  Ser\'ice 

Washington.  DC  20250 

202  254-2590 

RIN:  0583-AB50 

USDA— Forest  Service  (FS) 


PROPOSED  RULE  STAGE 


13.  NATIONAL  FOREST  SYSTEM 
LAND  AND  RESOURCE 
MANAGEMENT  PLANNING 

Legal  Autttority: 

16  USC  1600  et  seq;  5  USC  301 


CFR  Citation: 

36  CFR  219 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  will  revise  the 
regulations  governing  forest  land  and 
resource  management  planning  to 
reflect  agency  experience  in  preparing 
initial  forest  plans  as  required  by  the 
National  Forest  Management  Act.  The 
rule  will  articulate  and  clarify  the  forest 
planning  and  decisionmaking  process, 
propose  ways  to  streamline  plan 
amendment  and  revision,  and,  in 
general,  adjust  and  fine  tune  the  rule 
and  its  requirements  to  make  the 
planning  process  more  realistic, 
meaningful,  and  efficient. 

Statement  of  Need': 

The  planned  regulatory  action  is  to 
revise  the  existing  rule  at  36  CFR  Part 
219,  Subpart  A,  in  order  to  describe 
the  agency's  overall  framework  for 
National  Forest  System  resource 
decisionmaking;  to  incorporate  the 
principles  of  ecosystem  management 
into  resource  decisionmaking  and 
management;  to  establish  requirements 
for  implementation,  monitoring, 
evaluation,  amendment,  and  revision  of 
forest  plans:  and  to  make  various  other 
changes  intended  to  clarify  and 
simplify  the  planning  process. 

The  planned  regulatory  action  is 
needed  in  order  to  streamline  the 
planning  process  and  update  planning 
procedures  and  requirements  in  order 
to  respond  to  the  Critique  of  Land 
Management  Plaiming,  results  of  court 
decisions,  and  other  information  which 
has  become  available  since  the  existing 
regulation  was  promulgated. 

The  legal  basis  for  the  planned 
regulatory  action  is  the  National  Forest 
Management  Act,  which  requires  that 
regulations  be  promulgated.  This  action 
would  revise  the  existing  regulation 
which  was  finalized  in  1982. 

Alternatives: 

The  changes  need  could  only  be 
addressed  through  a  regulatory  change. 

Anticipated  Costs  and  Benefits: 

Quantified  information  on  the  costs  and 
benefits  is  not  available.  It  is 
anticipated  that  streamUned  planning 
procedures  will  result  in  a  reduction 
in  the  cost  of  amending  and  revising 
forest  plans  relative  to  the  same 
procedures  under  the  existing 
regulation.  In  addition,  benefits  should 
include  improved  communication  and 


coordination  with  the  public  and  other 
agencies  and  governments,  better 
understanding  of  the  planning  process, 
improved  procedures  for  resource 
decisionmaking,  and  improved  on-the- 
ground  results  as  those  decisions  are 
implemented. 

Risks: 

The  planned  regulatory  action 
addresses  agency  planning  procedures 
and  would  not  directly  address  specific 
risks  to  public  health,  safety,  or  the 
environment. 

Timetable: 


Action 


Date 


FRCn* 


ANPRM 

NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/15/91    56  FR  6508 

11/00/94 

03/00/95 

09/00/95 


Small  Entities  Affected: 

None  ' 

Government  Levels  Affected: 

None 

Agency  Contact 

Marian  P.  Connolly 
Regulatory  Coordinator 
Department  of  Agriculture 
Forest  Service 
P.O.  Box  96090 
Washington  DC  20090-6090 
703  235-1488 

RIN:  0596-AB20 

USDA— FS 

14.  DISPOSAL  OF  NATIONAL  FOREST 
TIMBER;  CANCELLATION  OF  TIMBER 
SALE  CONTRACTS 

Legal  Auttiority: 

16  USC  551 

CFR  Citation: 

36  CFR  223.40;  36  CFR  223.116 

Legal  Deadline: 

None 

Abstract 

Current  regulations  governing 
cancellation  of  National  Forest  timber 
sale  contracts  do  not  adequately  protect 
the  Govemment's  financial  interests  in 
the  event  the  Forest  Service  is  forced 
to  cancel  contracts  due  to  events 
beyond  its  control  arising  from 
compliance  with  environmental 
statutes.  TTiis  rulemaking  would 
remove  an  unworkable  compensation  of 
damages  formula,  remove  limits 
applicable  to  length  of  contract  term. 
and  establish  a  termination  for 
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environmental  protection  clause  in 
timber  sale  contracts,  a  standard  in 
most  Federal  procurement  contracts. 

Statement  of  N«ttd: 

This  proposed  regulatory  action  would 
more  realistically  allocate  the  risk 
between  the  Government  and  private 
parties  and  protect  the  Government 
from  unreasonable  or  excessive 
Hnancial  claims  arising  from  the 
cancellation  of  timber  sale  contracts  to 
comply  with  environmental  laws  and 
regulations.  This  typically  occurs  in 
cases  where  a  species  is  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act.  or  the 
Department  determines  that  a  species 
is  sensitive  and  Hkely  to  be  listed  in 
the  future  unless  changes  in  land 
management  are  effected. 

Alternatives: 

The  only  alternative  which  was 
considered  was  to  continue  with  the 
regulations  that  are  currently  found  in 
36  CFR  223.40  and  223.116,  which  do 
not  limit  the  government's  liability  for 
cancellation  of  timber  sale  contracts  to 
the  out-of-pocket  costs  incurred  by  the 
sale  operator.  The  current  regulations 
also  require  the  Government  to  pay  the 
contract  holder  the  difference  between 
the  cost  of  replacement  timber  and  the 
price  called  for  in  the  sales  contract. 

Anticipated  Costs  and  Benefits: 

It  is  not  the  Departments  policy  to 
prepare  and  offer  timber  sales  which 
would  jeopardize  the  survival  of 
threatened  or  endangered  wildlife 
species  or  which  would  cause  a 
sensitive  species  to  be  listed.  However, 
as  more  scientific  data  is  gathered,  it 
is  possible  that  some  timber  sales 
which  were  consistent  with  planning 
guidance  at  the  tine  they  were  offered 
must  be  canceled  in  the  light  of  new 
knowledge.  During  the  1993-1996 
period,  this  may  happen  with  timber 
sales  lo<:afed  in  the  habitat  of  the 
Mexican  spotted  owl.  the  northern 
goshawk,  the  marbled  murrelel,  and 
northern  spotted  owl.  In  these 
situations,  the  difference  between  the 
Governments  liability  under  the 
current  regulation  and  its  liability 
calculated  using  the  method  in  the 
proposed  regulation  is  approximately 
$300  million. 

Risks: 

Under  existing  law,  timber  sales 
contracts  which  jeopardize  the  survival 
of  species  listed  under  the  Endangered 
Species  Act  are  canceled.  Publication 
of  this  rule  does  not  affe<:t  public  safety 
or  the  environment.  It  reduces  the  cost 


to  the  Government  of  taking  the  actions 
already  required  to  protect  the 
environment. 

Timetable: 


Action 


Oat* 


FR  at* 


NPRM  11/00/94 

NPRM  Comment  11/00/94 

Period  End 

Final  Action  04/00/95 

Final  Action  Effective  04/00/95 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
Undetermined 

Agency  Contact 

Marian  P.  Connolly 
Regulatory  Coordinator 
Department  of  Agriculture 
Forest  Service 
P.O.  Box  96090 
Washington.  DC  200090-6090 
703  235-1488 

RIN:  0596-AB21 
USDA— FS 


FINAL  RULE  STAGE 


15.  36  CFR  PART  222  SUBPART  A: 
MANAGEMENT  OF  GRAZING  USE 
WITHIN  RANGELAND  ECOSYSTEMS 

Legal  Authority: 

7  use  1011;  16  use  472;  16  USC  551; 
16  use  572;  16  USC  580g;  16  USC 
580h;  16  use  5801;  16  USC  1600  et 
seq;  31  USe  9701;  43  USC  1901  to 
1903;  43  USC  1751;  43  USC  1752 

CFR  Citation: 

36  epR  222.  subpart  A 
Legal  Deadline: 

None 

Abstract: 

This  rulemaking  seeks  to  strengthen 
management  of  National  Forest  System 
rangelands  by  revising  provisions  for 
livestock  grazing,  improving  program 
efficiency,  and  clarifying  regulatory 
language.  This  rulemaking  is  being 
closely  coordinated  with  the  Bureau  of 
Land  Management.  It  will  address  a 
variety  of  subjects,  including  ecosystem 
management,  livestock  management 
prescriptions,  grazing  permit  provisions 
to  promote  good  stewardship, 
unauthorized  use.  grazing  permit  grant 
policy,  minimum  permit  size,  fees  for 
processing  charges,  debarment,  and 
national  goals  and  objectives. 


Statement  of  Need: 

This  proposed  regulation  is  needed  to 
assist  the  agency  in  providing  for 
healthy,  diverse,  sustainable  rangeland 
ecosystems  on  National  Forest  System 
lands.  Forest  Service  personnel  have 
reviewed  existing  regulations  for 
rangeland  management.  This  review 
has  identified  parts  of  the  existing 
regulation  that  require  revision  and 
clarification,  as  well  as  parts  that  are 
outdated  and  need  to  be  removed.  In 
addition,  several  issues  not  covered  in 
the  current  regulation  were  identified 
as  needing  to  be  addressed  in  the 
proposed  rule.  Therefore,  this  proposed 
rule  revises  the  National  Forest  Sy.stem 
rangeland  management  regulations  to 
update  direction  for  management  of 
domestic  livestock,  to  place  greater 
emphasis  on  stewardship  of  the 
rangeland  resource,  to  clarify  the  link 
between  the  livestock  grazing  permit  * 
and  forest  plans,  and  to  clarify  the 
range  management  planning  and 
decisionmaking  process.  In  addition, 
the  Department  of  Agriculture  proposes 
to  improve  administration  of  livestock 
grazing  permits  and  to  achieve  greater 
consistency  between  the  grazing 
management  regulations  of  the  Forest 
Service  and  the  Bureau  of  Land 
Management.  Department  of  the 
Interior.  The  proposed  rule  addresses 
the  context  in  which  plans  and 
decisions  regarding  rangeland 
management  are  made  to  ensure 
compliance  with  the  National  Forest 
Management  Act  (16  U.S.C  1601(i)) 
and  the  National  Environmental  Policy 
Act  (NEPA). 

Alternatives: 

In  developing  the  proposed  grazing 
program  changes,  an  extensive  public 
participation  process  was  conducted  to 
help  define  the  issues  and  alternatives. 
The  Secretary  of  the  Interior,  with  the 
cooperation  of  the  Assistant  Secretary 
of  Agriculture  for  Natural  Resources 
and  Environment,  held  five  Grazing 
Town  Hall  meetings  in  the  West  during 
the  spring  of  1993.  Thousands 
attended.  The  agencies  then  conducted 
a  scoping  period  between  July  13  and 
October  20.  1993.  and  solicited 
comments  on  the  advance  notices  of 
proposed  rulemaking  (ANPRMs).  A 
total  of  about  12,600  letters  were 
received  on  the  ANPRMs  published  by 
the  two  Departments.  These  letters 
included  over  56,000  separate 
comments  on  various  aspects  of  grazing) 
administration  and  fees.  As  a  result  of 
the  comments,  a  decision  was  made  to 
separate  the  grazing  fee  and  grazing 
program  management  provisions  into 
two  separate  rules.  The  two 


Departments  cooperated  in  the 
preparation  of  a  draft  environmental 
impact  statement  (EIS)  which  evaluates 
several  possible  fee  systems  as 
alternatives  to  the  fee  system 
recommended  in  the  proposed  rule. 
These  alternatives  are  documented  in 
the  draft  EIS  which  was  released  for 
public  comment  on  May  13,  1994.  After 
a  120-day  comment  period  on  the  draft 
EIS.  the  Bureau  of  Land  Management 
and  the  Forest  Service  will  publish  a 
final  EIS  that  incorporates  comments 
and  refines  the  enviroiunental  analysis. 
After  the  EIS  is  published,  the 
Secretaries  of  Agriculture  and  Interior 
will  issue  separate  records  of  decision. 
The  records  of  decision  and 
rulemakings  are  separate  because  the 
agencies  operate  under  different 
regulatory  authorities. 

Anticipated  Costs  and  Benefits: 

A  major  component  of  the  proposed 
rule  provides  for  a  framework  for 
rangeland  planning  and 
decisionmaking.  An  upcoming 
challenge  to  the  agency  is  the  renevv-al 
of  approximately  4.500  Forest  Service 
grazing  permits  in  1995.  The  reissuance 
of  these  permits  should  be  consistent 
with  the  basic  statutory  requirements 
and  the  transitional  procedures 
established  in  the  proposed  regulation. 
If  this  proposed  rule  is  not  published, 
the  task  of  permit  reissuance  and 
compliance  with  statutory  requirements 
must  still  be  accomplished;  this 
proposed  rule  provides  an  efficient  way 
to  reissue  the  permits.  The  estimated 
incremental  cost  of  permit  reissuance 
in  fiscal  year  1995  consistent  with 
statutory  requirements  as  implemented 
in  the  rule  would  be  approximately 
$12.5  million.  The  incremental  cost  of 
full  compliance  with  the  intent  of  the 
proposed  regulation  is  estimated  to  be 
$40.5  million  per  year  for  a  3-year 
period  beginning  in  fiscal  year  1996. 
The  anticipated  benefits  of  the 
regulatory  action  are  healthy,  diverse, 
sustainable  rangeland  ecosystems  on 
National  Forest  System  lands  consistent 
with  the  direction,  goals,  and  objectives 
of  individual  National  Forest>  land 
management  plans.  Another  benefit  is 
continued  grazing  use  by  thousands  of 
family-owned  ranches  which  are 
dependent  on  rangelands  managed  by 
the  Forest  Service.  Finally,  the  rule 
makes  Forest  Service  and  Bureau  of 
Land  Management  grazing 
administration  more  consistent. 

Risks: 

There  are  no  risks  to  human  health  or 
safety  associated  with  this  rule. 
Environmental  risks  are  related  to  the 


ability  of  the  agency  to  effectively 
manage  National  Forest  System 
rangelands  within  current  program 
objectives,  environmental  standards, 
and  statutory  requirements.  Failure  to 
promulgate  the  rule  could  seriously 
limit  the  agency's  ability  to  provide 
healthy  and  sustainable  rangeland 
ecosystems  and  could  threaten  the 
economic  stability  of  dependent 
ranches. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

08/16/88 

53  FR  30954 

NPRM  Comment 

10/17/88 

53  FR  30954 

Period  End 

ANPRM 

08/13/93 

58  FR  43202 

ANPRM  Comment 

10/20/93 

58  FR  43202 

Period  End 

NPRM  -  Second 

04/28/94 

59  FR  22074 

NPRM  Comment 

07/28/94 

Period  End 

Final  Action 

00/00/00 

Final  Action  EWective 

00/00/00 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

Marian  P.  Connolly 
Regulatory  Coordinator 
Department  of  Agriculture 
Forest  Service 
P.O.  Box  96090 
Washington,  DC  20090-6090 
703  235-1488 

RIN:  0596-AA35 

USDA— FS 

16.  LAND  USES  AND  PROHIBITIONS 

Legal  Authority: 

16  use  472;  16  USC  551;  16  USC  1134; 
16  use  3210;  30  USC  185;  43  USC 
1740;  43  USC  1761  to  1771 

CFR  Citation: 

36  CFR  251;  36  CFR  261 

Legal  Deadline: 

None 

At)stract 

A  Federal  District  Court  has  ruled  that 
existing  regulations  discriminate 
against  groups  who  wish  to  gather  on 
National  Forests  to  exercise  their  first 
amendment  rights  of  assembly  and  free 
speech.  The  proposed  rule  will  seek  to 
remove  ambiguities  regarding  these 
first-amendment  rights. 

The  Agency  is  reviewing  the  rules  of 
other  Federal  land  managing  agencies 


for  possible  approaches  and  is 
considering  establishing  separate  rules 
for  authorizing  short-term, 
noncommercial  uses  of  National 
Forests. 

There  will  be  no  additional  costs  as  a 
result  of  the  proposed  rule  change.  The 
benefit  will  be  that  the  Forest  Service 
will  be  able  to  adequately  regulate 
large-group  use  of  the  National  Forests 
in  a  manner  that  ensures  protection  of 
the  public  health  and  safety  and 
National  Forest  resources. 

Statement  of  Need: 

Laws  enacted  by  Congress  charge  the 
Secretary  of  Agriculture  with  the 
responsibility  to  regulate  the  occupancy 
and  use  of  National  Forest  System 
lands.  Regulations  at  36  CFR  part  251 
set  forth  the  rules  by  which  occupancy 
and  use  of  National  Forest  System 
lands  may  be  authorized.  These  rules 
have  been  successfully  challenged  in 
court  in  recent  years  on  the  grounds 
that  they  unduly  restrain  the 
constitutional  rights  of  assembly  and 
expression  for  groups  wishing  to  gather 
on  National  Forest  System  lands.  The 
challenge  is  to  devise  rules  that 
reconcile  the  Secretary's  statutory 
obligation  to  protect  the  resources  on 
National  Forest  System  lands  with  the 
rights  of  citizens  to  gather  on  those 
lands. 

Current  regulations  treat  occupancy  and 
use  of  National  Forests  for 
noncommercial  group  events  or 
activities  or  noncommercial 
distribution  of  printed  material 
essentially  in  the  same  manner  as 
commercial  and  other  business-like 
uses.  To  comply  with  court  rulings,  it 
is  necessary  to  devise  rules  that 
distinguish  the  requirements  for 
obtaining  authorization  of  commercial 
uses  from  the  requirements  for 
obtaining  authorization  of 
noncommercial  uses. 

Alternatives: 

The  only  alternative  considered  was  to 
not  rewTite  the  current  rule. 

Anticipated  Costs  and  Benefits: 

There  are  no  significant  or  measurable 
social  costs  associated  with  this  final 
rule.  The  rule  will  be  primarily 
procedural  and  should  not  significantly 
change  Federal  costs  associated  writh 
administering  occupancy  and  use  of 
National  Forest  System  lands.  There 
might  be  some  marginal  diminution  in 
Federal  revenues  by  making  explicit 
that  fees  cannot  be  charged  for 
noncommercial  uses;  however,  most 
Forest  Service  units  waive  such  fees 
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now  or  charge  the  minimum  fee.  There 
should  he  some  cost  savings  from 
reduced  litigation  if  the  rules  are 
deemed  to  be  constitutional.  However, 
the  uncertainty  of  legal  challenge 
makes  calculation  of  any  potential  cost 
aavinfis  speculative.  There  riiny  also  be 
some  cost  savinf«  from  increase*! 
efnciency  in  administration  of  thew 
uses  under  a  p«>rTnit 

Risks: 

The  primary  risks  involve<l  ar«»  the 
damage  fhnt  has  k'"n  done  nnd  that 
could  Ik-  done  to  National  Forest 
System  bnds  hy  .h»  appro.xitnately 
l.AOO  Inr^  groups  that  gathor  .innually 
on  National  Forest  lands  and  the  public 
health  and  safety  f)rnblems  a^so<;iated 
with  these  gathennj^s.  The  rule  would 
eliminate  or  replace  lhes«  risks  by 
allowing  the  aftent  y  to  address  ihesa 
concerns  ihrou^h  the  permitl;;)g 
process. 

TImetaN*: 


Action 


FflClla 


NPRM 

NPRM  CofTVT>«nl 

PenodEnd 
Final  Action 


06«6.'93    58  FR  26040 
0&04/93 

11WV94 


SmaU  Entrtias  Atfectad: 
None 

Qovammant  Lavais  Affactad: 
None 

Agancy  Contact 

Marian  P.  Connolly 
Regulatory  Coordinator 
Di-partment  of  Agriculture 
Forest  Service 
P.O.  Box  96090 
Washington,  DC  2(K)90-i>090 
703  23.V1488 

RIN:  0596- A  ASO 

USOA— FS 

17.  FEDERAL  TIMBER  EXPORT  AND 
SUBSTITUTION  RESTRICTIONS 
(COMPREHENSIVE  REVISION) 

Legal  Authority: 

IB  use  620  to  620) 

CFR  Citation: 

36  CFR  223.  subpart  b:  36  CFR  223, 
subpart  C;  36  CFR  223.  subpart  D;  36 
CFR  223,  subpart  F:  36  CFR  261. 
subpart  A 

Legal  Deadline: 

Final.  Statutory,  May  20.  1991. 


Abstract 


Timetable: 


These  rules  are  necwsary  to  i.arry  out 
the  restrirtions  placed  on  the  export  of 
unprocessed  timber  from  Federal  lands 
and  the  restrictions  on  the  direct  and 
indirect  purchasing  of  Federal  logs  to 
be  used  in  substitution  for  the  export 
of  unprocessed  timber  originating  from 
private  lands.  The  rules  are  mandated 
by  the  Forest  Resources  Conservation 
and  Shortage  Relief  Act  of  August  20, 
1900.  The  Act  calls  for  various  rules 
to  be  issued.  The  agency  anticipates 
several  rulemakings  to  achieve 
implementation  of  the  art.  See  Agpncy 
entry  0596- AB2.')  in  Part  IV  of  this  issue 
of  the  Federal  Registei'  for  related 
rulemaking.  • 

Statement  of  Need: 

As  required  by  the  Forest  Resources 
Con.servntion  and  Shortage  Relief  Act 
of  1900.  the  Forest  S«T\ice  is  revising 
and  expanding  current  regulations 
governing  export  of  Federal  timber  or 
the  substitution  of  Federal  timber  for 
private  timber  which  is  imported.  The 
Act  made  permanent  a  provision  which 
had  been  routinely  inserted  into 
Interior  Appropriations  Acts  requiring 
that,  with  certain  exceptions,  no 
unprocessed  timber  could  be  exported 
which  had  been  harvested  from 
national  forests  in  the  contiguous  48 
states  west  of  the  100th  meridian.  To 
ensure  that  the  restriction  had  the 
intended  effect  of  making  more  wood 
resources  available  for  domestic 
manufacturing  facihties,  the  statute  also 
prohibited,  with  limited  exceptions,  the 
substitution  of  Federal  timber  for 
exported  private  timber.  To  do  this,  the 
Act  restricts  anyone  from  purchasing 
limber  from  Federal  lands  if  that  person 
had  exported  timber  from  private  lands 
within  the  previous  24  months.  A 
system  of  monitoring  reports  Is 
required  to  be  established  to  track 
unprocessed  timber  harvested  from  the 
National  forests  in  order  to  ensure 
compliance. 

Alternatives: 

There  is  no  reasonable  alternative 
available  to  resolve  the  issue. 

Anticipated  Costs  and  Benefits: 

Undetermined. 

Risks: 

If  the  final  rule  Is  not  implemented. 
the  Government  will  not  be  able  to 
implement  and  enforce  the  limitations 
on  export  and  substitution  as  required 
by  16  U.S.C  620  to  620). 


Action 


Data 


FR  ate 


11/2(V90    55  FR  48572 
11/20/90 


Interim  Final  Rule 

Interim  Fmal  Rule 
Effective 

Comprenenslve 

NPRM  01/29/91  (56  FR  3354) 
NPRM  Comment  Penod  End  03.'15/91 
FirwIAcOon  11/00/94 
Final  Action  Effective  12AXV94 

Limited  Scope 

HPRU  0 1  /29/9 1  (56  FR  3375) 
NPRM  Comment  Period  End  02/05'9l 
Final  Action  12/00/94 
Final  Action  Effective  l2,'00/94 

Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

None 

Agency  Contact: 

Marian  P.  Connolly 
Regulatory  Coordinator 
Department  of  Agriculture 
Forest  Service 
P.  O.  Box  96090 
Washington.  DC  20090-6090 
703  2351488 

RIN:  0596-AB22 


USOA— FS 

1&  36  CFR  222  RANGE 
MANAGEMENT.  SUBPART  C 
GRAZING  FEES 

Legal  Authority: 

16  use  551;  31  USC  483A;  43  USC 
1901:  EO  12548;  7  USC  1011(c) 

CFR  Citation: 

36  CFR  222.50;  36  CFR  222.51;  36  CFR 
222.52 

Legal  Deadline: 

None 

Abstract 

The  rulemaking  seeks  to  address  public 
concern  about  the  level  of  fees  charged 
for  livestock  grazing  on  National  Forest 
System  lands  in  the  Western  United 
States.  The  current  rule  will  be  revised 
to  apply  to  national  forests,  land 
utilization  projects,  and  national 
grasslands  in:  Arizona.  California, 
Colorado.  Idaho.  Montana.  Nebraska. 
Nevada.  New  Mexico.  North  Dakota. 
Ch^gon.  South  Dakota.  Utah. 
Washington,  and  Wyoming;  and  in 
addition  for  grazing  on  the  national 
grasslands  in  the  states  of  Kansas. 
Oklahoma,  and  Texas.  The  same  fee 
will  be  proposed  by  the  Bureau  of  Land 
Management  of  the  United  States 
Department  of  Interior  for  public 
domain  lands  in  the  same  general  area. 


Statentent  of  Need: 

The  USDA  Forest  Service  published  in 
the  Federal  Register  on  April  28,  1994, 
proposed  regulations  to  update  the 
system  used  to  determine  the  fees  for 
grazing  livestock  on  National  Forest 
System  lands  in  the  Western  States. 
The  proposed  changes  in  this 
regulation  are  needed  to  obtain  a  fair 
and  reasonable  return  to  the  United 
States  for  the  privilege  of  grazing 
privately  owned  livestock  on  publicly 
owned  rangelands  administered  by  the 
Forest  Service.  This  proposed  rule  is 
in  keeping  with  existing  statutes  that 
govern  grazing  fee  policy,  in  particular 
the  Independent  Offices  Appropriation 
Act  (31  U.S.C.  9701)  and  the 
interpretation  of  this  law  in  Office  of 
Management  and  Budget  Circular  25 
which  states  "where  federally  owned 
resources  or  prop>erty  are  leased  or  sold, 
a  fair  market  value  should  be 
obtained." 

Alternatives: 

In  development  of  the  proposed  grazing 
program  changes,  an  extensive  public 
participation  process  was  conducted  to 
help  define  the  issues  and  alternatives. 
The  Secretary  of  the  Interior,  with  the 
cooperation  of  the  Assistant  Secretary 
of  Agriculture  for  Natural  Resources 
and  Environment,  held  five  Grazing 
Town  Hall  meetings  in  the  West  during 
the  spring  of  1993.  Thousands 
attended.  The  agencies  then  conducted 
a  scoping  period  between  July  13  and 
October  20. 1993  and  solicited 
comments  on  the  advance  notice  of 
proposed  rulemaking  (ANPRM).  A  total 
of  about  12.600  letters  were  received 
on  the  ANPRM's  published  by  the  two 
Departments.  These  letters  included 
over  56,000  separate  comments  on 
various  aspects  of  grazing 
administrations  and  fees.  As  a  result  of 
the  comments,  a  decision  was  made  to 
separate  the  grazing  fee  and  grazing 


program  management  provisions  into 
two  separate  rules.  The  two 
Departments  cooperated  in  the 
preparation  of  a  draft  environmental 
impact  statement  (EIS)  which  evaluates 
several  possible  fee  systems  as 
alternatives  to  the  fee  system 
recommended  in  the  proposed  rule. 
These  alternatives  are  documented  in 
the  draft  EIS  which  was  released  for    " 
public  comment  on  May  13, 1994.  After 
a  120-day  comment  period  on  the  draft 
EIS.  the  Bureau  of  Land  Management 
and  the  Forest  Service  will  publish  a 
final  EIS  that  incorporates  comments 
and  refines  the  environmental  analysis. 
After  the  EIS  is  published,  the 
Secretaries  of  Agriculture  and  Interior 
will  issue  separate  records  of  decision. 
The  records  of  decision  and 
rulemalungs  are  separate  because  the 
agencies  operate  under  different 
regulatory  authorities. 

Anticipated  Costs  and  Benefits: 

The  Forest  Service  presently  has  a  fee 
system  in  effect  for  charging  {}ermit 
holders  for  the  use  of  public  lands  for 
the  grazing  of  privately  owned 
livestock.  To  the  extent  that  the 
proposed  rule  revises  the  fee  system, 
there  are  no  anticipated  additional 
costs  to  the  agency  for  administering 
and  collecting  fees  under  the  proposed 
rule.  Anticipated  benefits  to  the 
government  include  greater  returns  to 
the  Federal  treasiuy;  increased  funding 
for  improvement  of  resource  conditions 
and  improved  management  of 
rangelands  through  the  provisions  of 
the  range  betterment  fund  as  authorized 
in  the  Federal  Land  Policy  and 
Management  Act  (43  U.S.C.  1751);  and 
increased  level  of  fee  credits  which 
would  be  available  for  conservation 
practices  within  the  National 
Grasslands  as  provided  in  the  proposed 
regulation  for  the  improvement  of 
rangeland  conditions. 


Risks: 

There  are  no  known  effects  or  current 
risks  to  public  health,  safety  or  the 
environment  associated  widi  this 
proposed  regulation. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

ANPRM  (Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


08/13/93    58  FR  43202 
10/20/93 

04/28/94    59  FR  22094 
07/28/94 

00/00/00 


Fmal  Action  Effective  00/00/00 
Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 

Analysis: 

Regulatory  Flexibility  Analysis;  EIS 
10/00/94 

Additional  Information: 

This  action  is  closely  coordinated  with 
the  Bureau  of  Land  Management, 
United  States  Department  of  Interior. 
The  Forest  Service  has  joined  the 
Bureau  of  Land  Management's 
environmental  impact  statement  as  a 
cooperating  agency  for  the  purpose  of 
establishing  a  new  grazing  fee.  The  fee 
will  be  implemented  simultaneously. 

Agency  Contact 

Marian  P.  Connolly 
Regulatory  Coordinator 
Department  of  Agriculture 
Forest  Service 
P.O.  Box  96090 
Washington,  DC  20090-6090 
703  235-1488 

RIN:  0596-AB42 

BILIJNG  CODE  3410-t»^ 
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DEPARTMENT  OF  COMMERCE  (DOC) 
Regulatory  Ptan  Overview 
Departmcalal  Goals 

Sustainalilu,  long-term  tH^inuiitic 
growth  is  a  central  focus  of  the 
I'n'sidont's  policies  and  priorities.  The 
ntission  of  the  DepnrtniHnt  of 
Commerce — ensuring  and  nnhnncing 
long-term  economic  opportunity  anu  a 
rising  standard  of  living  for  all 
Americans — fully  supporls  the 
President's  economic  polii  y. 

The  Department  of  Commerce  plays  a 
(  ritical  role  in  helping  the;  Nation  mwt 
its  economic  goals.  Ihe  Department 
works  primarily  with  and  through  Ihe 
private  sector,  creating  partnerships  that 
facilitate  job  creation,  international 
trade,  lo<;al  and  ngiunal  ei:onomii: 
development,  manufacturing  excellence, 
investment  in  R&D.  environmentally 
sound  development,  and  other  activities 
that  contribute  to  the  Nation's  eronomic 
well-being.  It  is  both  the  representative 
and  the  pacesetter  fur  the  course 
business  must  take  to  be  competitive  in 
the  new  world  order.  The  President  and 
the  Secretary  of  Commerce  have 
established  a  clear  set  of  priorities  and 
programs  for  the  Department  of 
Commerce  that  will  enable  the 
Department  to  help  create  the  best 
possible  climate  for  long-tenn  private 
sector  economic  growth  and 
development  in  the  United  States. 

The  Department's  policy  and  program 
priorities  stress  economic  growtti  and 
development  through: 

•  Opening  and  expanding  foreign 

markets  and  promoting  increas<Kl 
exports  of  U.S.  goods  and  services  In. 
markets  with  the  highest  potential  for 
growth  and  in  important  growing 
sectors; 

•  Promotuig  increased  tourism  to  the 

United  States; 

•  Advocating  free  and  fair  trade  policies 
and  enacting  and  implementing  the 
first  post-Cold  War  export  re»<ime— a 
regime  that  facilitat«>s  trade  while 
safeguarding  our  national  siH.urity; 

•  Enhancing  technological  devulopm«>nt 
and  commercialization  through 
improved  strategies  for  Covemment- 
industr>-  roo|Mirntion: 

«-  Providing  developmental  assistarH'«  to 
distretaed  communities  and  minority 
busineas: 

o  Establishing  a  new  et.ooumic 
information  infrastructure; 

•  Promoting  stewardship  and 
assessment  of  the  global  en\  ironment; 
and 

«  Cheating  a  more  effec;tive.  et.onomical. 
productive  and  responsive 
Department  of  Commen:e. 


1  ho  DuparUiient's  Kugulutory  I'ian 
dire<;tly  tracks  these  policy  and  program 
priorities,  only  a  few  of  which  involve 
regulation  of  tl\e  private  sector  by  the 
Department. 

Re5ponding  to  the  Administration's 
Regulatory  Philosophy  and  Principles 

To  the  extent  permitted  by  law.  all 
'prf-regulatory  and  regulatory  aclivitics 
and  decisions  adhere  to  the 
Administration's  statement  of  regulatory 
philosophy  and  principles,  as  set  forth 
in  section  1  of  Executive  Order  12866. 
The  Department  of  Commerce  has  long 
been  a  leader  in  advocating  and  using 
market -oriented  regulatory  approaches 
in  lieu  of  traditional  command-and- 
control  regulations  when  such 
approariies  offer  a  better  alternative.  All 
regulations  are  designed  and 
implemented  to  maximize  societal 
benefits  while  placing  the  smallest 
possible  burden  on  those  being 
Migiiiated.  When  a  regul.ition  is  no 
longer  needed,  the  Secretary's  standing 
order  is  to  rescind  it.  ' 

The  Secretary  has  prohibited  the 
issuance  of  any  regulation  that 
discriminates  on  the  basis  of  race,  color, 
religion,  gender,  sexual  orientation, 
national  origin,  handicap,  or  age,  and 
requires  that  all  regulations  be  written 
in  simple,  plain  English  and  be 
understandable  to  those  affecied  by 
them.  The  Secretary  also  requires  that 
the  De))artment  afford  the  public  the 
maximum  possible  opportunity  to 
participate  in  Departmental 
rulemakings,  even  where  public 
participation  is  not  required  by  law. 

The  vast  majority  of  the  Department's 
programs  and  activities  do  not  involve 
regulation.  Of  the  Department's  12 
primary  operating  units,  only  six— the 
Bureau  of  Export  Administration  (BXA), 
the  International  Trade  Administration 
(ITA),  the  National  Ot  eanic  and 
Atmospheric  Administration  (NOAA), 
the  Patent  and  Trademark  Office,  the 
National  Telecommunications  and 
Information  Administration,  and  the 
Te<:hnology  Administration — plan 
significant  preregulatory  or  regulatory 
actions  for  the  Rcgulator>-  Plan  year. 
Many  of  these  regulatory  actions  do  not 
involve  new  or  increased  regulation  of 
the  private  sector.  Three  of  these 
operating  unit.s— BXA,  ITA.  and 
NOAA — have  the  most  important  of  the 
Department's  significant  regulatory- 
actions  planned  for  the  Regulatory  Plan 
year.  These  three  units  are  described 
below,  along  with  their  regulatory 
objectives  and  priorities  and  how  they 
relate  to  the  President's  priorities  and 


their  most  significant  planned 
regulatory  actions. 

In  addition,  the  Department  is  taking 
steps  to  streamline  its  regulatory 
processes  and  delivery  systems  in  line 
with  the  President's  directives.  In  his 
September  30,  1993,  Memorandum  for 
Heads  of  Departments  and  Agencies, 
President  Clinton  stated: 

In  order  to  streamline  the  entire  (Federal) 
rulcmakiog  pn>ccss,  agencies  must, 
consistent  with  any  applioibic  laws, 
Utilize  infprually  the  most  cffi{  i(>nt  m(>tho<l 
of  developing  and  reviewing  regulations. 
Accordingly.  I  dirert  the  h^ad  of  •»«  h 
agency  and  departmpnt  to  exam  inn  Its 
internal  review  prncudurea  to  determine 
whether,  and  if  so,  how  those  pnH.«;durcs 
can  be  improved  and  streamhned.  In 
conducting  this  examination,  the  aguncy  or 
department  shall  consider  the  numlicr  of 
clearances  required  by  its  review  process 
and  whether  its  review  process  varies 
according  to  the  complexity  or  significance 
of  the  ru!o. 

Each  preregulatory  and  regulatory 
action  of  the  Department  is  undertaken 
with  the  concept  of  streamlining  in 
mind.  Methodologies  for  eliminating 
levels  of  review  and  delegating 
decisionmaking  authority  down  to  the 
lowest  appropriate  level  are  con.stantly 
being  tested.  Further,  the  Department  is 
employing  advanced  tetJinology 
designed  to  create  greater 
responsiveness.  For  example,  the  Office 
of  the  General  Counsel  is  currently 
working  with  computer  experts  within 
the  Commerce  Department  to  develop  a 
regulation  database  and  tracking  system. 
This  system,  which  is  planned  to  be 
fully  operational  this  fall,  will  provide 
decisionmakers  with  precise,  conci.se, 
and  up-to-the-minute  information  on 
the  substance,  status,  and  history  of 
each  of  the  Department's  regulatory 
actions. 

Bureau  of  Export  Administration 

The  Department  of  Commerce's 
Bureau  of  Export  Administration  (BXA) 
administers  and  enforces  U.S.  export 
controls  on  certain  dual-use 
commodities,  software,  and  technical 
data,  under  the  Export  Administration 
Act  of  1979,  as  amended  (EAA).  and 
other  laws.  BXA  also  implements 
policies  and  administers  programs 
under  certain  provisions  of  the  Defense 
Production  Ac1  of  1950  (DP A)  designed 
to  assure  the  availability  of  industrial 
resources  needed  for  our  national 
security,  both  in  peacetime  and  in  time 
of  national  emergency.  In  addition,  BXA 
investigates  the  impact  of  imports  on 
national  security,  pursuant  to  the  Trade 
Expansion  Act  of  1962  (TEA).  Finally, 
BXA  administers  controls  on  nuclear- 
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related  exports  under  theT^uclear 
Nonproliferat  jn  Act  of  1978.  The 
regulations  of  the  Bureau  of  Export 
Administration  are  the  Export 
Administration  Regulations  (EARs). 

EXA's  main  programmatic  objective  is 
to  operate  an  export  control  program 
which  encourages  economic 
opportunifie.>.  without  compromising 
national  setiurity.  BXA  implements 
export  controls  in  furtherance  of  the 
national  secnjrity  and  foreign  poJic7 
objectives  of  the  United  States.  BXA 
helps  achieve  the  major  Departmental 
go.1l  of  advo«;ating  fre»»  and  fair  trade 
policies  pnri  pna<lin>j  and  implementing 
the  first  po.^t-Cold  War  export  refjime — 
a  regime  that  will  facilitate  trade  while 
safeguarding  our  national  security. 

It  is  essential  that  Uiiiied  States  have 
and  implement  export  controls  (hat  take 
into  account  the  realities  of  the  post- 
(k)ld  War  world.  Strong  controls  will 
continue  to  be  needed  to  combat  the 
thrfiat  of  proliferation  of  weapons  of 
ma.<;s  destrui.lion  and  to  preserve  our 
r.ational  security  and  foreign  policry 
interests.  However,  long  overdue 
reforms  are  nttded  to  ensure  that  our 
export  (onirols  do  not  unfairly  ai^d 
unnecessarily  burden  our  important 
cxjmmercial  interests. 

Streamlining  the  Export  Administration 
Regulations 

While  many  substantive  changes  to 
the  E.\Rs  must  await  reauthoriz.-!tion  of 
the  EAA.  PXA's  top  rvgulatory  priority 
is  to  reduce.  c;onsist«^n{  with  U.S. 
n.itional  security  and  foreign  polii^y 
interests  and  present  law,  U.S.  export 
nigulctory  barriers  to  the  export  of  some 
f'l  our  mo.st  attractive  prrxlucts — 
computers  and  telecommunications — 
and  to  clarify,  simplify,  and  make  more 
usprfriendly  the  present  EARs.  Tliis  is 
one  cf  the  export  c-ontroj  reform 
measures  cnnouni%d  by  Ihe 
Admini.strotion  in  the  first  feport  of  the 
Trade  Promotion  Coordin-iting 
Committee  (TPCC),  "Toward  a  Notional 
Export  St  rafeg},'  (Sept.  .39, 1993).The 
TPCC  is  a  19-agenc7  workinggroup 
chaired  by  the  Secetary  of  Commerce 
whose  rejKJrt  rncommendations  form  an 
integral  part  of  the  Administration's 
economic  development  strategy  for  the 
next  several  years. 

In  order  to  meet  the  programmatic 
ftnd  destiribed  above  within  the 
R'gulatory  philosophy  and  principles  of 
E.O.  12866  and  the  President's 
streamlining  goals.  BXA  is  planning  to 
re-organize  its  regulations  in  a  more 
logi<.al  and  transai:tion-oriented  order, 
to  make  its  regulations  usable  by  both 
newcomers  and  profH.sKtonals;  to  remove 


redundancy,  overlap,  and  inconsistency; 
and  to  use  consistent  and  easily 
understood  drafting  style. 

hnplementing  a  Revised  Export 
Administration  Act 

The  EAA  expired  on  August  20,  1994. 
However,  on  August  19, 1994,  the 
President  issued  Exetuitive  Order  12924 
invoking  the  International  Emergency 
Economic  Powers  Act  and  continuing  in 
effect,  to  the  extent  permitted  by  law, 
the  provisions  of  the  EAA  and  EAR.  The 
EARs  will  need  to  be  aniended.  in 
various  degrees,  to  take  into  account 
changes  made  to  the  EAA  a«:  part  of  its 
reauthorization.  At  the  prese,:!  time, 
however,  we  cannot  predid  with  any 
degree  of  certainty  how  the  EAA  will  be 
amended.  Both  the  House  and  the 
Senate  are  presently  considering  bids  to 
reauthorize  the  EAA. 

The  Administration  seeks 
amendments  to  the  EAA  that  will  make 
it  show  a  clear  preference  for 
multilateral  export  controls  and 
strengthening  multilateral  regimes.  The 
development  of  common  control  lists 
and  commitments  to  comparable 
procedures  between  members  of  a 
regime  are  essential.  The 
Administration's  reauthorization 
proposal  to  the  Congress  contains 
explicit  guidelines  for  effective  regimes 
which  include:  (1)  full  membership  by 
all  supplier  countries.  |2)  effective 
enforcement  and  compliance 
procedures,  (3)  effe<:tive  j.mplementaf ion 
procedure.':,  and  (4)  programs  to 
enhance  public  understanding. 

An  important  goal  of  (be 
Administration's  p.-oposed  EA.^ 
reauthorization  legislation  is  to  increase 
the  transparency  of  our  export  control 
decisionmaking  process.  U.S.  industry 
must  be  able  to  depend  on  accurate, 
consistent,  and  timely  licensing 
decisions.  The  Administration  proposes 
new  and  broader  rights  of  petition  for 
industry  to  seek  relief  from  export 
control  requirements  when  it  can  I/e 
demonstrated  that  they  place  an  unfair 
burden  on  U.S.  business,  or  when 
specific  licensing  decisions  are  clearly 
inequitable  when  compared  to  the  rules 
of  other  nations.  Specifically,  under  the 
Administration's  proposal,  industr>' 
would  have  the  right  to  petition  for 
relief  when:  (1)  there  is  foreign 
availability  or  items  are  expected  to 
become  available  in  the  near  future,  (2) 
the  differences  in  the  control  imposed 
by  the  United  States  and  other 
governments  places  the  petitioner  at  an 
unfair  competitive  disadvantage,  or  (3) 
the  controls  are  ineffective  due  to  an 
item's  wide  domestic  availability  and 


the  inability  to  enforce  the  controls 
effectively. 

Before  new  export  restrictions  are 
imposed  or  existing  restrictions 
continued,  the  costs  to  the  United  Stales 
in  lost  jobs  and  in  lost  export 
opportunities  must  be  carefully 
measured.  An  objective  of  the  new  EAA 
must  be  to  recognize  this  reality  and 
provide  for  the  thorough  assessment  nf 
the  economic  effect  of  proposed 
controls.  The  Administration's 
legislative  proposal,  consistent  w  ith  the 
philosophy  and  principles  of  Exet.utive 
Order  12866,  includes  the  requirement 
for  a  formal  evaluation  of  the  coFts  and 
benefits  of  unilateral  controls  before 
such  controls  are  imposed  and 
extended. 

Internotionat  Trade  Administration 

The  International  Trade 
Administration  (ITA)  is  responsible  for 
most  nonagricuHural  trade  promotion 
and  enforc.ement  activities  of  the 
Federal  Government.  It  works  with  the 
Office  of  the  U.S.  Trade  Representative 
in  coordinating  U.S.  trade  policy.  A 
large  component  of  ITA 's  activities  do 
not  involve  regulation.  However,  ITA 
has  important  regulatory  authority 
under  a  number  of  U.S.  trade  laws. 

ITA  administers  programs  Jo 
strengthen  domestic  export 
competitiveness  and  to  promote  U.S. 
industry' 's  increased  participation  in 
international  markets.  ITA's  trade 
developrof  nt  program  includes  policy 
development,  industry  analysis,  and 
promotion  organized  by  industrial 
sectors  such  as  aerospace,  automotive 
vehicles  and  parts,  basic  indust.ries, 
(Jiemicals  and  allied  p.-oducts,  energy, 
and  textiles  and  app.3rel.  Among  its 
regulatory  activities,  ITA  issues  export 
trade  certificates  of  review  providing 
e> porters  with  limited  immunity  frt,m 
liability  under  U.S.  antitrust  law's. 

ITA  helps  achieve  the  major 
Departmental  goal  of  opening  and 
expanding  foreign  markets  and 
promoting  increased  exports  of  U^. 
goods  and  services  in  markets  with  the 
highest  potential  for  growth,  such  as 
Asia  and  Latin  .\merica,  and  in 
important  growing  sectors,  such  as 
computers,  telecommunications,  and 
environmental  technologies.  The  report 
of  the  TPCC  outlined  more  than  80 
specific  actions  to  strengthen  U.S. 
export  promotion  efforts.  Many  of  these 
actions,  such  as  increasing  U.S. 
businesses'  awareness  of  sources  of,  and 
access  to,  trade  finance  and  the 
establishment  of  one-stop  U.S.  Export 
Assistance  Centers,  directly  involve  ITA 
but  do  not  involve  regulation. 


UMI 
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ITA  also  enforces  our  trade  laws  to 
ensure  free  and  fair  competition  in  our 
domestic  market  between  U.S.-  and 
foreign-manufactured  ^oods.  it 
administers  and  enforces  the 
antidumping  and  countervailing  duty 
laws  of  the  United  States.  It  investigates 
whether  exports  to  the  United  States  are 
subsidized  or  sold  at  less  than  fair 
value:  when  it  finds  that  they  are.  and 
the  U.S.  International  Trade 
Commission  finds  that  a  U.S.  industry 
has  been  injured  or  threatened  with 
malerial  injury  as  a  result,  it  issues  an 
order  to  the  U.  S.  Customs  Service  to 
impose  offsetting  duties.  In  addition. 
ITA  administers  the  Foreign  Trade 
Zone.  Watch  Quota,  and  Steel  Import 
Stabilization  Programs  and  the 
Educational.  Scientiric.  and  Cultural 
Materials  Importation  Act.  and  enforces 
the  machine  tool  voluntary  restraint 
agreements  with  Japan  and  Taiwan. 

Antidumping  and  Countervailing  Duties 
Regulations 

The  top  regulatory  priority  of  ITA  is 
revising  the  antidumping  and 
countervailing  duty  regulations  to 
conform  to  anticipated  legislation 
implementing  the  results  of  the  Uruguay 
Round  multilateral  trade  negotiations. 

The  newly  negotiated  Antidumping 
.Agreement  and 

Subsidies/Counter\-ailing  Measures 
Agreement  (Agreements)  establish 
general  principles  regarding  the 
administration  of  antidumping  and 
countervailing  duty  laws.  In  order  to 
facilitate  the  administration  of  these 
laws  and  to  provide  greater 
predictability  for  private  parties  affected 
by  these  laws,  it  will  be  necessary  to 
promulgate  regulations  which  translate 
the  principles  of  the  Agreements  and 
the  implementing  legislation  into 
specific  and  predictable  rules.  Revisions 
also  will  address  matters  that  were  the 
subject  of  other  uncompleted 
rulemaking  proceedings  that  the 
Department  of  Commerce  has 
previously  withdrawn.  By  clarifying  the 
methodologies  and  procedures  used  in 
administering  the  antidumping  and 
-countervailing  duty  laws,  the  efficiency 
and  fairness  of  these  laws  will  be 
enhanced  at  little,  if  any,  additional 
cost.  The  manner  in  which  these 
regulations  are  drafted  could  have  a 
significant  impact  on  various  important 
sectors  of  the  economy,  including  steel, 
lumber  and  bearings. 

Sational  Oceanic  and  Atmospheric 
Administration 

The  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
establishes  and  administers  Federal 


policy  for  the  conservation  and 
management  of  the  Nation's  oceanic, 
coastal,  and  atmospheric  resources.  It 
provides  a  variety  of  essential 
environmental  services  vital  to  public 
safety  and  to  the  Nation's  economy, 
such  as  weather  forecasts  and  storm 
warnings.  It  is  a  source  of  objective 
information  on  the  state  of  the 
environment.  NOAA  plays  the  lead  role 
in  achieving  the  Departmental  goal  of 
promoting  stewardship  and  assessment 
of  the  global  environment. 

Three  of  NOAAs  major  components, 
the  National  Marine  Fisheries  Service 
(NMFS).  the  National  Ocean  Service 
(NOS).  and  the  National  Environmental 
Satellite,  Data,  and  Information  Service 
(NESDIS).  exercise  regulatory  authority. 

NMFS  oversees  the  management  and 
conservation  of  the  Nation's  marine 
fisheries,  protects  marine  mammals,  and 
promotes  the  economic  development  of 
the  U.S.  fishing  industries.  NOS  assists 
the  coastal  States  in  their  management 
of  land  and  ocean  resources  in  their 
coastal  zones,  including  estuarine 
research  reserves;  manages  the  Nation's 
national  marine  sanctuaries;  monitors 
marine  pollution;  and  directs  the 
national  program  for  deep-seabed 
minerals  and  ocean  thermal  energy. 
NESDIS  administers  the  civilian 
weather  satellite  program  and  licenses 
private  organizations  to  operate  civil 
operational  land-remote  sensing  satellite 
systems. 

The  Administration  is  committed  to 
an  environmental  strategy  that  promotes 
sustainable  economic  development  and 
rejects  the  false  choice  between 
environmental  goals  and  economic 
growth.  The  intent  is  to  have  the 
Government's  economic  decisions  be 
guided  by  a  comprehensive 
understanding  of  the  environment.  The 
Department  of  Commerce  through 
NOAA  has  a  unique  role  in  promoting 
stewardship  of  the  global  environment 
through  effective  management  of  the 
Nation's  marine  and  coastal  resources 
and  in  monitoring  and  predicting 
changes  in  the  Earth's  environment, 
thus  linking  trade,  development  and 
technology  with  environmental  issues. 
NOAA  has  the  primary  Federal 
responsibility  for  providing  the  sound 
scientific  observations,  assessments  and 
forecasts  of  environmental  phenomena 
on  which  resource  management  and 
other  societal  decisions  can  be  made. 
The  Department  of  Commerce's 
Economics  and  Statistics 
Administration  has  the  primary  Federal 
responsibiUty  for  providing  information 
about  the  economy. 


In  the  environmental  stewardship 
area,  NOAA's  goals  include  rebuilding 
U.S.  fisheries  by  refocusing  policies  and 
fishery  management  planning  on 
increased  scientific  information: 
increasing  the  populations  of  depleted, 
threatened,  or  endangered  species  of 
marine  mammals  by  implementing 
recovery  plans  that  provide  for  their 
recovery  while  still  allowing  for 
economic  and  recreational 
opportunities:  promoting  healthy 
coastal  ecosystems  by  ensuring  that 
economic  development  is  managed  in 
ways  that  maintain  biodiversity  and 
long-term  productivity  for  su<:tained 
use:  and  modernizing  navigation  and 
positioning  services.  In  the 
environmental  assessment  and 
prediction  area,  goals  include 
modernizing  the  national  weather 
service:  implementing  reliable  seasonal 
and  interannual  climate  forecasts  to 
guide  economic  planning:  providing 
science-based  policy  advice  on  options 
to  deal  with  very  long-term  (decadal  to 
centennial)  changes  in  the  environment; 
and  advancing  and  improving  short- 
term  warning  and  forecast  services  for 
the  entire  environment. 

Programs  that  seek  to  achieve  the 
above  goals  involve  fishery  management 
activities  under  the  Magnuson  Fishery 
Conservation  and  Management  Act  and 
other  statutes,  including  regulatory, 
enforcement,  and  conservation  actions: 
endangered  species  and  marine 
mammal  protection  activities:  marine 
habitat  conservation  activities  under  the 
Fish  and  Wildlife  Coordination  Act  and 
the  Federal  Power  Act:  deep-seabed 
mining  regulatory  activities  under  the 
Deep  Seabed  Hand  Mineral  Resources 
Act:  studies  on  locating  ocean  dump 
sites  and  disposing  of  toxic  waste  under 
the  Marine  Protection,  Research  and 
Sanctuaries  Act  and  other  laws:  and 
estuarine  research  reserve  and  national 
marine  sanctuary  management 
activities,  including  regulatory  activities 
under  various  statutes. 

NOAA's  principal  regulatory 
objectives  are  to  manage  more 
effectively  the  marine  fishery  resources 
under  its  jurisdiction,  to  implement  the 
designation  of  the  Florida  Keys  National 
Marine  Sanctuary,  and  to  promulgate 
natural  resource  damage  assessment 
regulations  applicable  to  oil  spills. 

Magnuson  Act  Rulemakings 

Magnuson  Fishery  Conservation  and 
Management  Act  (Magnuson  Act) 
rulemakings  concern  the  conservation 
and  management  of  fishery  resources  in 
the  U.S.  3-to-200-mile  Exclusive 
Economic  Zone  (EEZ).  Among  the 
several  hundred  rulemakings  that 


NOAA  plans  to  issue  in  the  Regulatory 
Plan  year,  a  number  of  the  preregulatory 
and  regulatory  action.s  will  be 
significant.  The  exact  number  of  such 
rulemakings  is  unknown,  since  they  are 
usually  initiated  by  the  actions  of  eight 
regional  Fishery  Management  Councils 
(FMCs)  that  are  responsible  for 
preparing  fishery  management  plans 
(FMPs)  and  FMP  amendments,  and  for 
drafting  implementing  regulations  for 
eacii  managed  fishery  and  by  other 
circumstances  which  camiot  be 
predicted.  Once  a  rulemaking  is 
triggered  by  a  FMC,  the  Magnuson  Act 
places  stringent  deadlines  upon  N\1FS 
in  which  it  must  exercise  its  rulemaking 
responsibilities.  Most  of  these 
rulemakings  will  be  minor,  involving 
only  the  opening  or  closing  of  a  fishery 
under  an  existing  FMP.  While  no  one 
Magnu5on  Act  rulemaking  is  among  the 
Department's  most  important  significant 
regulatory  actions,  and  therefore  none  is 
?perifically  described  below,  the  sum  of 
these  actions,  and  a  few  of  the 
individual  actions  themselves,  are 
highly  significant. 

The  Magnuson  Act,  which  is  the 
primary  legal  authority  for  Federal 
regulation  to  conserve  and  manage 
fishery  resources,  establishes  eight 
regional  FMCs,  responsible  for 
preparing  FMPs  and  FMP  amendments. 
NMFS  issues  regulations  to  implement 
FMPs  and  FMP  amendments.  FMPs 
address  a  variety  of  fishery  matters, 
including  depressed  stocks,  overfished 
stocks,  gear  conflicts,  and  foreign 
fishing.  One  of  the  problems  that  FMPs 
may  use  is  preventing  overcapitalization 
(preventing  excess  fishing  capacity)  of 
fisheries  by  limiting  access  to  those 
dependent  on  the  fishery  in  the  past 
and/or  by  allocating  tlie  resource 
through  individual  transferable  quotas 
which  can  be  sold  on  the  open  market 
to  other  participants  or  those  wishing 
access.  Quotas  set  on  good  scientific 
information  whether  as  a  total  fishing 
limit  for  a  species  in  a  fishery  or  as  a 
share  assigned  to  each  vessel  participant 
enable  stressed  stocks  to  rebuild.  Other 
measures  include  staggering  fishing 
seasons  or  limiting  gear  types  to  avoid 
gear  conflicts  on  the  fishing  grounds 
and  establishing  seasonal  and  area 
closures  to  protect  fishery  stocks. 

NMFS  favors  the  concept  of 
framework  FMPs  where  applicable. 
Such  FMPs  provide  ranges,  boundaries, 
and  decision  rules  within  which  NMFS 
can  change  management  measures 
without  formally  amending  the  FMP. 
Further,  consistent  with  the 
recommendations  on  improving 
regulatory  systems  accompanying  the 


Report  of  the  National  Performance 
Review,  NMFS  favors  using  market- 
oriented  approaches  such  as  marketable 
limited  access  permits  and  marketable 
individual  quotas  in  managing  fisheries. 
Open-access  fisheries  are  destined  to 
have  too  many  people  investing  too 
much  money  in  vessels  and  equipment. 
Access  controls  (for  example,  a  limited 
number  of  permits)  represent  a  rational 
approach  for  managing  fishery 
resources;  they  can  be  used  to  control 
fishing  mortality  levels  and  to  prevent 
overfishing,  economic  dissipation,  and 
subsequent  economic  and  social 
dislocation.  Of  course  overall  quotas 
will  need  to  be  set  based  on  the  best 
scientific  information  available  as  to 
such  things  as  stock  status  and  optimum 
yields.  At  present,  adequate  scientific 
information  is  available  for  only  34 
percent  of  all  U.S.  fishery  resources. 

The  FMCs  provide  a  forum  for  public 
debate  and,  using  the  best  scientific 
information  available,  make  the 
judgments  needed  to  determine 
optimum  yield  on  a  fishery-by-fishery 
basis.  Optional  management  measures 
are  examined  and  selected  in 
accordance  with  the  national  standards 
set  forth  in  the  Magnuson  Act.  This 
process,  including  the  selection  of  the 
preferred  management  measures, 
constitutes  the  development,  in 
simplified  form,  of  an  FMP.  The  FMP. 
together  with  draft-implementing 
regulations  and  supporting 
documentation,  is  submitted  to  NMFS 
for  review  against  the  national  standards 
set  forth  in  the  Magnuson  Act,  in  other 
provisions  of  the  Act,  and  other 
applicable  laws.  The  same  process 
applies  to  amending  an  existing 
approved  FMP. 

The  Magnuson  Act  contains  seven 
national  standards  against  which  fishery 
management  measures  are  judged. 
NMFS  has  supplemented  these 
standards  with  guidelines  interpreting 
each  standard.  One  of  the  national 
standards  requires  that  management 
measures,  where  practicable,  minimize 
costs  and  avoid  unnecessary 
duplication.  Under  the  guidelines, 
NMFS  will  not  approve  management 
measures  submitted  by  an  FMC  unless 
the  fishery  is  in  need  of  management. 
Together,  the  standards  and  the 
guideUnes  correspond  to  many  of  the 
Administration's  principles  of 
regulation  as  set  forth  in  section  1(b)  of 
Executive  Order  12866.  One  of  the 
national  standards  establishes  a 
qualitative  equivalent  to  the  Executive 
Order's  "net  benefits"  requirement — one 
of  the  focuses  of  the  Administration's 


statement  of  regulatory  philosophy  as 
stated  in  section  1(a)  of  the  Order. 

Rulemakings  implementing  an  FMP 
or  amendment  cannot  be  precisely 
scheduled  in  advance  because,  for  the 
most  part,  an  FMP  or  amendment  is 
developed  and  submitted  by  an  FMC. 
The  timing  of  the  submission  is 
determined  by  the  FMC,  not  by  NMFS. 
Upon  receiving  an  FMP  or  amendment 
and  implementing  regulations.  NMFS  is 
required  by  the  Magnuson  Act  to 
publish  the  proposed  implementing 
regulations  within  15  days  unless,  after 
preliminary  review,  NMFS  disapproves 
the  FMP  or  amendment  because  it  is 
inconsistent  with  the  national  standards 
or  too  deficient  in  scope  and  substance 
to  warrant  review.  Upon  completion  of 
the  preliminary  review,  if  NMFS  finds 
that  the  FMP  or  amendment  is 
consistent  with  the  national  standards 
and  sufficient  in  scope  and  substance  to 
warrant  further  review.  NMFS  must 
commence  such  review.  Upon 
completion  of  that  review,  if  NMFS 
finds  that  the  FMP  or  amendment  is 
consistent  with  the  national  standards, 
the  other  provisions  of  the  Magnuson 
Act,  and  any  other  applicable  law, 
NMFS  must  approve  the  FMP  or 
amendment  and  issue  final  regulations 
implementing  it.  If  the  FMP  or 
amendment  is  not  consistent  with  the 
Magnuson  Act  or  other  applicable  law, 
NMFS  must  disapprove  or  partially 
disapprove  it  within  95  days  of  receipt, 
and  the  FMC  may  submit  a  revised  FMP 
or  amendment. 

In  order  to  have  the  most  streamlined 
process  for  review  and  clearance  of  the 
large  volume  of  Magnuson  Act 
rulemakings  in  place,  NOAA  and  the 
Department  are  undertaking  a  pilot 
program  to  test  a  new,  more  collegial, 
clearance  procedure  for  NMFS  rules. 

First.  NOAA  and  the  Department 
participate  in  a  weekly  conference  call 
to  coordinate  all  regulatory  activity. 

Next,  all  NMFS  rules  are  categorized 
and  reviewed  according  to  priority- 

1.  Those  rules  designated  as 
"significant  or  controversial"  are  fully 
reviewed  at  both  the  NOAA  and 
Departmental  level. 

2.Those  rules  designated  as 
"noncontroversial"  and 
"nondiscretionary"  are  reviewed  by 
NOAA,  with  the  IDepartment  being 
provided  the  rule  for  information  and,  at 
the  option  of  the  Department,  comment. 

3.Those  actions  designated  as 
"nondiscretionary,  noncontroversial 
rule-related  notices"  are  cleared  by 
NOAA,  with  the  Department  simply 
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monitoring  any  action  through  the 
weekly  conference  call. 

This  pilot  clearance  system  was 
designed  with  two  goals  in  mind.  First, 
the  procedures  were  established  to 
delegate  clearance  authority  to  the 
greatest  extent  possible,  thereby 
streamlining  the  number  of  clearances 
required  for  publication  of  a  particular 
rule  or  rule-related  document.  Next,  the 
weekly  conference  call,  where 
individuals  from  both  organizations 
discuss  all  regulatory  actions,  was 
instituted  to  foster  an  atmosphere  of 
congeniality  and  cooperation.  In 
practice,  these  two  ideas  have  meshed 
into  a  clearance  procedure  which  is 
characterized  by  efficient  processing  of 
regulatory  actions  and  frank, 
nonadversarial  communication  between 
the  parties. 

Florida  Keys  National  Marine  Sanctuary 
Rulemaking 

One  of  NOAA's  most  important 
significant  regulatory  actions  will  be  the 
proposal  by  the  National  Ocean  Service 
of  a  management  plan  and 
implementing  regulations  for  the 
Florida  Keys  National  Marine 
Sanctuary.  Mounting  threats  to  the 
ecological  health  and  future  of  the  coral 
reefs  ot  the  Florida  Keys  from  oil 
drilling,  deteriorating  water  quality, 
vessel  groundings,  pollution,  and 
intense  human  use  prompted  Congress 
to  enact  the  Florida  Keys  National 
Marine  Sanctuary  and  Protection  Act 
(FKNMSFAl  in  late  1990.  This  Act 
designated  a  2,800  square-naulical-mile 
area  of  coastal  waters  running  the  entire 
220-mile  length  of  the  Florida  Keys  as 
the  Florida  Keys  National  Marine 
Sanctuary  (Sanctuary).  The  Art  makes 
NOAA  responsible  for  implementing  a 
comprehensive  Sanctuary  management 
plan,  including  a  Florida  and  USEPA 
developed  Water  Quality  Plan,  through 
regulations  designed  to  protect 
Sanctuary  resources  while  facilitating 
all  compatible  public  and  private  uses 
of  the  Sanctuary. 

Because  of  the  size  of  the  Sanctuary 
and  the  variety  of  the  resources  it 
contains.  m«jny  problems  never  before 
presented  in  sanctuary  management 
mu.st  be  addressed.  For  example, 
significant  declines  in  water  quality  and 
habitat  condition.;  in  Florida  Bay  are 
threaianing  the  health  of  Sanctuary 
resources.  These  conditions  are  thought 
to  be  the  result  of  water  quality  and 
quantity  management  in  the  South 
Florid3  region.  Accordingly,  all  agencies 
with  responsibility  in  these  areas  are 
being  incorporated  into  the  continuous 
process  of  Sanctuary  management. 


In  that  approximately  65  percent  of 
the  Sanctuary  lies  within  Florida  State 
waters,  and  numerous  State  and  Federal 
areas  of  jurisdiction  overlap  or  lie 
adjacent  to  the  Sanctuary,  it  was 
imperative  that  the  Sanctuary  planning 
process  be  an  interagency  effort.  Also, 
due  to  the  high  level  and  diversity  of 
public  use  of  the  Florida  Keys  and  the 
importance  of  tourism  to  the  area's 
economy,  it  was  equally  important  that 
the  public  have  a  strong  role  in 
developing  the  management  plan. 

Over  the  past  3  1/2  years,  there  have 
been  numerous  public  meetings  and 
workshops  on  management  plan 
development.  Almost  all  agreed  that 
deteriorating  water  quality  was  the 
major  issue  affecting  the  ecosystem  of 
the  Keys.  In  mid-1991,  a  Stale,  local, 
and  Federal  interagency  core  group  was 
established  to  assess  management  issues 
and.  in  ear'y  1992,  a  Sanctuary 
Advisory  Council,  whose  members  were 
selected  from  local.  State,  and  Federal 
agencies,  environmental  groups,  and 
from  the  citizenry  at  large,  was 
appointed  by  the  Governor  and  the 
Secretary  of  Commerce  to  assist  in 
developing  the  comprehensive 
management  plan.  Clearly  the  public 
process  being  followed  is  fully 
consistent  with  National  Performance 
Review's  recommendations  for 
increased  public  participation  during 
the  rulemaking  process  and  E.O.  12866"s 
call  for  interagency  coordination. 

A  draft  management  plan  and 
proposed  implementing  regulations  will 
be  published  that  will  fiuiher  the 
Clinton  Administration's  objective  of 
providing  long-term  protection  for 
ecologically  significant  areas  while 
maximizing  their  economic  u.se.  The 
proposed  regulations  will  protect 
Sanctuary  resources  with  the  minimum 
necessary  regulator)-  burden  on 
Sanctuar>'  users. 

A  draft  environmental  i.-npact 
statement  (DEIS)  has  been  piepared 
which  sets  forth  alternatives  for  dealing 
with  the  problems  identified  in  the 
planning  process  (for  example,  boa'ing. 
fishing,  recreation).  Five  alternatives  are 
set  forth  for  each  p.-oblcm  ranging  from 
cor'.piete  restriction  of  uses  to 
maintaining  the  status  quo.  with  the 
most  attention  paid  to  the  three 
midrange  alternatives.  The  DEIS  sets 
forth  the  environmental  consequence; 
and  the  economic  and  social  effects  on 
the  human  environment  of  the  three 
mid-range  alternatives,  including  the 
groups  and  industries  likely  to  be 
impacted  under  each  alternative.  The 
DEIS  selects  the  middle  alternative  as 
the  preferred  course  of  action  because  it 


best  accomplishes  the  statutory 
objectives  with  due  consideration  of 
impacts  on  the  human  environment  and 
costs. 

In  passing  the  FKNMSPA.  Congress 
specifically  recognized  that  the  unique 
natural  and  historic  environment  of  the 
Florida  Keys  is  irreplaceable.  As  such, 
the  benefits  of  the  proposed  regulation 
are  best  seen  by  looking  at  what  would 
be  lost  if  the  environment  were  not 
protected.  First,  the  2.4  million-acre 
Sanctuary  contains  one  of  North 
America's  most  diverse  assemblages  of 
terrestrial,  estuarine.  and  marine  fauna 
and  flora,  particularly  the  Florida  Reef 
Tract.  In  addition  to  the  reef  tract,  the 
Sanctuary  boundaries  include 
thousands  of  patch  reefs,  one  of  the 
world's  largest  seagrass  communities 
covering  1.4  million  acres,  mangrove- 
fringed  shorelines,  mangrove  islands, 
and  various  hardbottom  habitat.<^. 
Moreover,  these  diverse  habitats  provide 
shelter  and  food  for  thousands  of 
species  of  marine  plants  and  animals, 
including  over  50  s|>ecies  of  animals 
identified  by  either  Federal  or  State  law 
as  endangered  or  threatened.  Finally, 
because  the  Keys  were  at  one  time  a 
major  seafaring  center  for  European  and 
American  trade  routes  in  the  Caribbean, 
submerged  cultural  and  historic 
resources,  that  is.  shipwTecks.  also 
abound  in  the  surrounding  waters. 
Recent  information  indicates  that  there 
may  be  more  archaeological  resources  of 
pre-European  cultures  than  had 
previously  been  believed  to  be  the  case. 

Loss  of  the  unique  and  distinct 
marine  resources  of  the  Sanctuary 
would  not  only  cost  an  irreplaceable 
ecosystem  and  cultural  and  historic 
resources,  it  would  also  significantly 
damage  the  economy  of  the  Florida 
Keys.  The  abundance  of  marine 
resources  in  the  Keys  draws  thousands 
of  visitors  each  year.  As  such,  the  major 
industr)  in  the  Florida  Keys  is  tourism, 
including  activities  related  to  the  Keys' 
marine  resources,  such  as  dive  shops, 
charter  fi.«hing  and  dive  boats,  marinas. 
as  v^ell  as  hotels  and  restaurants.  More 
than  half  (51  percent)  of  the  Florida 
Keys'  employment  is  based  in  recreation 
and  touris.Ti.  with  about  61  percent  of 
alt  recreation  and  tourism  activities 
being  water-related.  About  half  of  the 
$1.6  billion  in  total  sales  for  the  area  is 
related  to  tourism,  with  another  $16 
million  spent  by  Keys  residents  for 
recreation  activities. 

The  wealth  of  natural  marine 
resources  also  supports  a  large 
commercial  fishing  sector.  With 
approximately  9  percent  of  the  area 
work  force,  this  industry  is  the  fourth 


largest  source  of  employment  in  the 
Keys. 

Finally,  the  monetary  costs  of 
compliance  with  these  regulations  borne 
by  individuals  would  be  relatively  small 
and  arise  from  the  following  two  items. 
First,  those  engaged  in  consumptive 
fishing  will  likely  need  to  travel  farther 
to  fish.  Additionally,  some  activities 
that  were  previously  unregulated,  such 
as  treasure  salving  and  coral  collecting, 
would  be  required  to  obtain  permits. 
However,  the  amount  permitted  to  be 
charged  for  a  permit  may  not  exceed  the 
cost  of  administering  permit  issuance. 

h  should  be  noted  that  Congress  itself 
included  several  prohibitions  that,  by 
the  prevention  of  income-generating  and 
wealth-generating  activity,  will  be  quite 
costly.  Specifically,  Congress  prohibited 
oil,  gas  and  mineral  leasing  and 
development.  However,  since  Congress 
prohibited  this  activity,  the  regulatory 
prohibition  does  not  itself  create  this 
cost.  Other  than  the  prohibition  of  oil, 
gas  and  mineral  leasing,  the  Sanctuary 
regulations  contain  only  one  Sanctuary- 
wide  prohibition,  Uve  rock  harvest,  that 
may  generate  costs. 

Many  issues  inherent  in  Sanctuary 
regulation  are  foreclosed  by  prohibitions 
in  the  FKNMSPA  on  tank  vessels  and  on 
mineral  and  hydrocarbon  leasing, 
exploration,  development,  and 
production  within  the  Sanctuary. 

The  regulations  being  drafted  employ 
water  zoning  as  a  means  of  protecting 
Sanctuary  resources  and  preventing  user 
group  conflicts.  While  several  regulatory 
restrictions  apply  throughout  the 
Sanctuary,  certain  restrictions  apply 
only  by  zone.  For  example,  all 
consumptive  activities  would  be 
prohibited  within  22  zones,  constituting 
just  over  5  percent  of  the  Sanctuary 
area,  including  90  percent  of  the  heavily 
used,  well-developed  coral  n^f 
formations.  This  action  might  engender 
opposition  from  members  of  the  public 
whose  activities  (diving,  fishing,  and 
boating)  would  be  highly  restricted, 
however  it  was  believed  that  this 
method  was  the  best  approach  for 
achieving  the  goals  of  the  statute. 

Natural  Resources  Damage  Assessment 
Regulations 

Another  of  NOAA's  most  important 
significant  regulatory  activities  for  the 
Regulatory  Plan  year  is  promulgation  of 
final  natural  resource  damage 
assessment  regulations  applicable  to  oil 
spills. 

Under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liabihty  Act  of  1980,  42  USC  4201 


et  seq.  (CERCLA,  also  known  as 
Superfund)  and  the  Oil  Pollution  Act  of 
1990,  33  USC  2701  et  seq.  (OPA), 
NOAA,  in  concert  with  the  Department 
of  the  Interior  (DOI),  is  charged  with 
developing  regulations  for  natural 
resources  damage  assessment  for  injury 
to  natural  resources  as  a  result  of 
hazardous  substance  release  and  oil 
spills.  Section  1006(b)  of  the  OPA 
provides  for  the  designation  of  Federal, 
State,  Indian,  and  foreign  officials  to  act 
on  behalf  of  the  public  as  trustees  of  the 
Nation's  natural  resources.  In  the  event 
that  such  natural  resources  are  injured, 
lost,  or  destroyed  as  a  result  of  a 
discharge  of  oil,  these  officials  are 
authorized  to  assess  the  injury  to  the 
natural  resource  and  develop  and 
implement  a  restoration  plan.  Section 
1006(e)  directs  NOAA  to  take  the  lead 
for  the  Federal  Government  in 
developing  natural  resource  damage 
assessment  regulations  for  harm 
resulting  from  oil  spills.  Such 
regulations  will  help  fulfill  the  goal  of 
promoting  stewardship  and  assessment 
of  the  global  environment. 

Natural  resource  damages  under  both 
CERCLA  and  OPA  include  the  cost  of 
restoring  a  resource,  the  diminution  in 
its  value  pending  restoration,  and  the 
cost  of  the  damage  assessment. 
Determination  of  damages  made  in 
accordance  wdth  these  regulations  by 
Federal,  State  or  Indian  resource 
trustees  will  have  the  "force  and  effect 
of  a  rebuttable  presumption"  in 
administrative  or  judicial  proceedings. 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  held 
that  damages  for  lost  or  diminished 
resource  values  should  include  losses  of 
both  direct  use  values  (for  example, 
commerce  or  recreation)  and  nonuse 
("passive-use")  values,  to  the  extent 
these  damages  can  be  reliably  measured. 
"Passive  use"  values  are  those  not 
linked  to  direct  use  of  the  resource. 
These  include  "existence  value,"  the 
benefit  derived  from  the  existence  of  a 
resource  even  if  one  never  intends  to 
make  active  use  of  it,  and  "bequest 
value."  the  satisfaction  of  knowing  that 
future  generations  can  make  use  of  the 
resource.  Contingent  valuation  (CV),  a 
survey-based  method  for  determining 
the  public's  willingness  to  pay  to 
ameliorate  or  avoid  a  resource  injury,  is 
the  only  procedure  currently  available 
for  measuring  passive  use  values. 

On  December  28, 1990.  NOAA  issued 
an  advance  notice  of  proposed 
rulemaking  for  these  regulations. 
Following  review  of  the  comments 
received,  NOAA  on  January  7. 1994, 
published  proposed  regulations.  Twelve 


public  meetings  were  held  on  the 
proposed  regulations  in  January  ar^d 
February,  again  showing  full 
consistency  with  the  National 
Performance  Review's  recommendation 
for  increased  public  participation  in 
rulemaking. 

A  single  set  of  Federal  natural 
resource  damage  assessment  regulations 
will  be  more  cost  efficient  than  having 
the  individual  States  develop  separate 
methodologies.  It  is  expected  that  the 
trustees  will  use  the  procedures 
contained  in  the  regulations  because  the 
Oil  Pollution  Act  provides  that  any 
determination  or  assessment  of  damages 
made  in  accordance  with  the  regulations 
shall  have  the  force  and  effect  of  a 
rebuttable  presumption  on  behalf  of  the 
trustee  in  an  administrative  or  judicial 
proceeding. 


DOC— International  Trade 
Administration  (ITA) 


PRERULE  STAGE 


19.  ANTIDUMPING  DUTIES; 
COUNTERVAIUNG  DUTIES 

Legal  Authority: 

19  USC  1671  et  seq;  19  USC  1673  et 
seq;  19  USC  1303 

CFR  Citation: 

19  CFR  353;  19  CFR  355;  19  CFR  ch 
III 

Legal  Deadline: 

Other,  Statutory,  January  1.  1996. 

Section  103(b)  of  the  Administration's 
proposed  implementing  legislation 
would  establish  January  1,  1996,  as  the 
deadline  for  interim  final  regulations. 

Abstract: 

Revisions  of  the  antidumping  and 
countervailing  duty  regulations  will  be 
necessary  in  light  of  anticipated 
legislation  implementing  the  results  of 
the  Uruguay  Round  multilateral  trade 
negotiations.  Revisions  also  will 
address  matters  that  were  the  subject 
of  other  uncompleted  rulemaking 
proceedings  that  ITA  has  previously 
withdrawn.  (See  April  1994  Unified 
Agenda  of  Federal  Regulations.)  By 
clarifyjng  the  methodologies  and 
procedures  used  in  administering  the 
antidumping  and  countervailing  duty 
laws,  the  efficiency  and  fairness  of 
these  laws  will  be  enhanced  at  little, 
if  any,  additional  cost. 
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Statement  of  Need: 

Regulations  will  be  needed  to 
implement  the  resuhs  of  the  Uruguay 
Round  with  respect  to  the 
administration  of  the  antidumping  and 
countervailing  duty  laws.  The  newly 
negotiated  Antidumping  Agreement 
and  Subsidies/Countervailing  Measures 
Agreement  (Agreeoients)  establish 
general  principles  regarding  the 
administration  of  these  laws.  In  order 
to  facilitate  the  administration  of  these 
laws  and  to  provide  greater 
predictability  for  pnvate  parties 
affected  by  these  laws,  it  will  be 
necessary  to  promulgate  regulations 
which  translate  the  principles  of  the 
Agreements  and  the  implementing 
legislation  into  specific  and  predictable 
rules.  Revisions  also  will  address 
matters  that  were  the  subject  of  other 
uncompleted  rulemaking  proceedings 
that  the  Department  of  Commerce  has 
previously  withdrawn.  By  clarifying  the 
methodologies  and  procedures  used  in 
administering  the  antidumping  and 
countervailing  duty  laws,  the  efficiency 
and  fairness  of  these  laws  will  be 
enhanced  at  little,  if  any.  additional 
cost.  The  manner  in  which  these 
regulations  are  drafted  could  have  a 
significant  impact  on  various  important 
sectors  of  the  economy,  including  steel, 
lumber  and  bearings. 

Summary  of  the  Legal  Basis: 

The  Secretary  of  Commerce  is 
responsible  for  administering  the 
antidumping  and  countervailing  duty 
laws  pursuant  to  authority  contained  in 
several  legislative  enactments.  See  19 
use  lfi7l  et  seq.;  19  USC  1673  et  seq.: 
19  USC  1303.  These  laws  conform  to 
the  existing  Subsidies  Code  and  the 
Antidarrping  Code  (Codes)  of  the 
General  Agreement  on  Tariffs  and 
Trade  (GATT)  and  reflect 
internationally  agreed  rules  regarding 
unfair  trade.  The  Secretary,  acting 
through  the  Import  Administration  of 
the  International  Trade  Administration, 
is  responsible  for  processing  petitions 
from  firms  that  allege  they  have  been 
harmed  by  unfair  competition  from 
imports,  making  pr&liminary  and  final 
detenninations  about  whether  such 
competition  was  subsidized  or 
benefitted  from  "dumping."  and 
conducting  periodic  administrative 
reviews  of  antidumping  and 
countervailing  duly  orders. 
Merchandise  found  to  be  benefitting 
from  subsidies  or  to  have  been 
■  dumped  ■  is  subject  to  duties  in  the 
amount  of  the  dumping  or 
"subsidization. 


Aitemati 

U.S.  objectives  in  the  Uruguay  Round 
antidumping  negotiations  were  to 
improve  transparency  and  due  process 
in  antidumping  proceedings,  develop 
rules  regarding  the  circumvention  of 
antidumping  measures,  and  ensure  that 
the  antidumping  rules  continue  to 
provide  an  effective  tool  to  combat 
injurious  dumping.  The  Agreement 
substantially  achieves  these  objectives. 

The  Subsidies  Agreement  establishes 
clearer  rules  and  stronger  disciplines  in 
the  subsidies  area  while  also  making 
certain  subsidies  nonactionable. 
provided  they  are  subject  to  conditions 
designed  to  limit  distorting  effects.  The 
Agreements  create  three  categories  of 
subsidies  and  remedies:  (1)  prohibited 
subsidies:  (2)  permissible  subsidies 
which  are  actionable  if  they  cause 
adverse  trad*^  effects;  and  (3) 
permissible  subsidies  which  are 
nonactionable  if  they  are  structured 
according  to  criteria  intended  to  limit 
their  potential  for  distortion. 

Anticipated  Costs  and  Benefits: 

The  Uruguay  Round  Agreements  are 
anticipated  to  create  hundreds  of 
thousands  of  high-wage,  high-skilled 
jobs  in  the  United  States.  Further, 
economists  estimate  that  the  Uruguay 
Round  will  increase  trade  and  will  add 
between  SlOO  and  $200  billion  to  the 
United  States  economy  after  the  round 
is  fully  implemented.  Finally,  the 
Agreements  create  cui  effective  set  of 
mles  for  the  prompt  settlement  of 
disputes  by  eliminating  shortcomings 
in  the  current  system  which  allow 
parties  to  prolong  the  process  and  block 
adverse  determinations. 

The  costs  of  administering  the 
antidumping/countervailing  duty 
system  will  be  increased  pursuant  to 
the  new  rules  established  in  the 
Uruguay  Round.  The  new  Codes  dictate 
a  number  of  new  obligations  in  the 
investigation  of  petitions  and  the 
conduct  of  administrative  reviews. 
Binding  GATT  dispute  settlement  will 
also  increase  legal  costs  because 
substantially  more  challenges  to  ITA 
determinations  will  be  brought  to  the 
GATT  forum. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

Interim  Final  Rute 


10/00/94 

01/00/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 


Additional  Informalion: 

The  Department  of  Commerce  has  had 
a  variety  of  rulemaking  proceedings 
outstanding  in  various  stages  of 
completion,  some  of  these  proceedings 
dating  back  to  1989.  In  many  instances, 
work  on  these  proceedings  was 
suspended  pending  the  outcome  of  the 
Uruguay  Round  trade  negotiations. 
With  the  completion  of  the  Round  and 
the  likelihood  of  implementing 
legislation,  the  Department  plans  on 
withdrawing  these  outstanding 
rulemaking  proceedings  and  addressing 
the  subject  matter  of  those  proceedings 
in  the  context  of  this  new  rulemaking 
proceeding.  The  Department  withdrew 
RlNs  0625-AA29.  0625-AA31.  0625- 
AA35,  0825- AA36.  0625- AA39.  0625- 
AA41.and  0625-AA42. 

Agency  Contact: 

William  D.  Hunter 

Counselor  to  the  Chief  Counsel  for  Import 

Administration 

Department  of  Commerce 

Internationa!  Trade  Administration 

Room  3622 

14th  Street  &  Constitution  Avenue  NW. 

Washington.  DC  20230 

202  482-4224 

RIN:  0625-AA45 

DOC— Bureau  of  Export 
Administration  (BXA) 


FINAL  RULE  STAGE 


20.  SIMPLIFICATION  OF  THE  EXPORT 
ADMINISTRATION  REGULATIONS 

Legal  Authority: 

18  USC  2510  et  seq:  30  USC  185;  42 
USC  6212;  10  USC  7240;  10  USC 
7430(e);  50  USC  1710  et  seq:  22  USC 
3201  et  seq;  42  USC  2139(a);  43  USC 
1354;  50  USC  app  2401  et  seq;  46  USC 
466(c);  EO  11912;  EO  12058;  EO  12735 

CFR  Citation: 

15  CFR  768  to  779;  15  CFR  785  to  791; 
15  CFR  799 

Legal  Deadline: 

None 

Abstract 

The  Bureau  of  Export  Administration 
is  undertaking  a  comprehensive  review 
of  the  Export  Administration 
Regulations.  This  review  is  intended  to 
simplify,  clarify  and  make  the  export 
control  regulatory  requirements  more 
user-friendlv. 


Statement  of  Need: 

h  is  essential  that  the  United  States 
have  and  implement  export  controls 
that  take  into  account  the  realities  of 
a  post-Cold  War  world.  Strong  controls 
will  continue  to  be  needed  to  combat 
the  threat  of  proliferation  of  weapons 
of  mass  destruction  and  to  preserve  our 
national  security  and  foreign  policy 
interests.  However,  long  overdue 
reforms  are  needed  to  ensure  that  we 
do  not  unfairly  and  unnecessarily 
burden  our  important  commercial 
interests. 

Two  forces  are  driving  the  development 
of  export  control  regulations  in  the  near 
term  as  BXA  tries  to  meet  these 
objectives-reauthorization  of  the  Export 
Administration  Act  (EAA)  and 
simplification  of  the  Export 
Administration  Regulations  (EAR)  as 
recommended  by  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 

a.  Export  Administration  Act.  The  EAA 
expired  on  August  20.  1994.  However, 
on  August  19,  1994,  the  President 
issued  Executive  Order  12924  invoking 
the  International  Emergency  Economic 
Powers  Act  and  continuing  in  effect, 
to  the  extent  permitted  by  law,  the 
provisions  of  the  EAA  and  EARs.  The 
EARs  will  need  to  be  amended,  in 
various  degrees,  to  take  into  account 
changes  in  the  EAA  once  it  is 
reauthorized.  At  the  present  time,   , 
however,  we  cannot  predict  with  any 
degree  of  certainty  how  the  regulations 
will  need  to  be  amended.  Both  the 
House  and  the  Senate  will  consider 
bills  to  reauthorize  the  EAA  prior  to 
the  end  of  their  current  session. 

A  primary  objective  of  a  new  EAA  is 
to  show  a  clear  preference  for 
multilateral  export  controls  and  to 
support  strengthening  the  multilateral 
regimes.  The  development  of  common 
control  lists  and  commitments  to 
comparable  procedures  between 
members  of  a  regime  are  essential.  The 
Administration's  reauthorization 
proposal  contains  explicit  guidelines 
for  effective  regimes  which  include:  (1) 
full  membership  by  all  supplier 
countries.  (2)  effective  enforcement  and 
compliance  procedures,  (3)  effective 
implementation  procedures,  and  (4) 
programs  to  enhance  public 
understanding.  Regulatory 
implementation  of  many  of  these 
objectives  will  be  necessary. 

b.  Trade  Promotion  Coordinating 
Committee.  On  September  30.  1993,  the 
first  report  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 
"Toward  a  National  Export  Strategy." 
was  issued.  This  report  outlined  more 


than  60  specific  actions  to  strengthen 
United  States  export  promotion  efforts. 
Ah  important  recommendation  of  the 
TPCC  report  was  to  clarify  and  simplify 
United  States  export  control  regulatory 
requirements.  On  February  10,  1994.  a 
notice  was  published  in  the  Federal 
Register  inviting  comments  on  areas 
that  should  be  the  focus  of  our 
simplification  process. 

Summary  of  the  Legal  Basis: 

The  legal  authority  to  regulate  exports 
of  dual-use  products  stems  from  the 
Export  Administration  Act,  50  USC 
app.  2401.  et  seq.  The  EAA  authorizes 
three  types  of  controls:  (1)  national 
security  controls  which  cover  high 
technology  items  of  strategic 
significance.  (2)  foreign  policy  controls 
used  to  achieve  various  foreign  policy 
objectives,  and  (3)  short-supply  controls 
restricting  the  export  of  commodities 
that  are  in  domestic  short  supply. 

Section  201  of  the  Export  Enhancement 
Act  of  1992,  PL  102-429,  commands  the 
President  to  establish  the  TPCC-  The 
law  requires,  among  other  things,  that 
the  TPCC  issue  an  annual  report  to 
Congress  on  the  country's  exports  and 
export  promotion  efforts.  The  statute 
designates  the  Secretary  of  Commerce 
as  the  chairperson  of  the  TPCC,  with 
representatives  from  the  Departments  of 
State.  Treasury.  Agriculture,  Energy, 
and  Transportation,  the  U.S.  Trade 
Representative.  Small  Business 
Administration.  Agency  for 
International  Development,  Overseas 
Private  Investment  Corporation,  Export- 
Import  Bank,  the  Trade  and 
Development  Agency,  and  such  other 
agencies  as  the  President  determines  to 
be  necessary. 

Alternatives: 

At  present  it  is  difficult  to  assess  fully 
all  regulatory  alternatives  because 
reauthorization  legislation  has  not  been 
enacted.  However,  a  goal  of  the 
Administration's  proposed  EAA 
reauthorization  legislation  is  to  increase 
the  transparency  of  our  export  control 
decisionmaking  process.  U.  S.  industry 
must  be  able  to  de[>end  on  accurate, 
consistent,  and  timely  licensing 
decisions.  The  Administration  proposes 
new  and  broader  rights  of  petition  for 
industry  to  seek  relief  from  export 
control  requirements  when  it  can  be 
demonstrated  that  they  place  an  unfair 
burden  on  U.S.  business,  or  when 
specific  licensing  decisions  are  clearly 
inequitable  when  compared  to  the  rules 
of  other  nations.  Specifically,  under  the 
Administration's  proposal  industry 
would  have  the  right  to  petition  for 
relief  when:  (1)  there  is  foreign 


availability  or  items  are  expected  to 
become  available  in  the  foreseeable 
future,  (2)  the  differences  in  the  control 
imposed  by  the  United  States  and  other 
governments  places  the  petitioner  at  an 
unfair  competitive  disadvantage,  or  (3) 
the  controls  are  ineffective  due  to  an 
item's  wide  availabiUty  and  the 
inability  to  enforce  the  controls 
effectively. 

BXA  is  examining  the 
recommendations  in  the  TPCC  report  in 
order  to  clarify  and  simplify  U.S. 
export  control  regulatory  requirements. 
Because  U.S.  economic  interests  will 
play  a  key  role  in  implementing  these 
changes,  action  will  be  taken  to 
increase  the  rigor  of  economic  analysis 
and  data  available  in  the 
decisionmaking  process.  With  respect 
to  the  specific  directions  of  the  TPCC, 
the  Department  will  harmonize  U.S. 
domestic  dual-use  controls  with 
multilateral  controls  to  the  greatest 
extent  possible.  This  will  include 
circumstances,  such  as  re-export 
controls,  that  unilaterally  cause  delay, 
denial  of  licenses  or  imposition  of 
special  license  conditions.  The  changes 
will  eliminate  unilateral  obstacles  and 
controls,  unless  their  continuation  is 
essential  to  overriding  national  interests 
or  is  required  by  statute.  To  organize 
U.S.  export  controls  for  the  long  term, 
there  will  be  a  comprehensive  review 
of  the  existing  organizational  structure. 
This  review  will  examine  a  wide  range 
of  options,  including  further 
streamlining  and  expediting  the 
interagency  review  process. 

Anticipated  Costs  and  Benefits: 

As  BXA  considers  the  imposition  of 
new  export  restrictions  or  continuing 
existing  restrictions,  we  must  carefully 
measure  the  impact  of  these  steps  on 
job  creation  and  export  opportunities. 
BXA  recognizes  that,  today,  to  focus  on 
exports  is  to  focus  on  job  creation. 
Exports  and  imports  amounted  to  more 
than  11  percent  of  the  gross  domestic 
product  in  1991.  up  dramatically  from 
7.5  percent  just  5  years  earlier. 
Moreover,  exports  are  vital  to  the 
economic  health  of  many  key  sectors 
of  the  manufacturing  economy.  For 
instance,  computers,  aerospace,  heavy 
earth-moving  equipment  and  farm 
implements  are  increasingly  dependent 
on  export  markets. 

More  than  7  million  American  jobs  are 
related  to  exports,  and  millions  more 
depend  on  the  overall  economic 
activity  generated  by  export  trade.  In 
fact,  export  growth  has  accounted  for 
much  of  the  overall  job  growth  since 
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1986.  and  virtually  all  of  the  growth 
in  manulacturing  )obs. 

An  objective  of  the  new  EAA  must  be 
to  recof^nize  these  realities  and  provide 
for  the  thorough  assessment  of  the 
economic  effect  of  proposed  export 
controls.  The  Administration's  proposal 
includes  the  raquirement  for  a  formal 
evaluation  of  the  costs  and  benefits  of 
unilateral  controls  before  such  controls 
arc  imposed  and  extended. 

Ttanetabto: 


Action 


Dal* 


Fft  Clla 


02/10/94    59FR6S28 
03/28/94 


ANPRM 
ANPRM  Comment 

Period  End 
Final  Action  12/00/94 

Final  Action  Effective  00/00^00 

SmaN  Entities  Affected: 

None 

Governntent  Levels  Affected: 

None 

Agency  Contact 

Patricia  Muldonian 

Export  Administration  Specialist 

Department  of  Commerce 

Bureau  of  Export  Administration 

Washington.  DC  20230 

202  482-2440 

RIN:  0694-A.\67 

DOC— National  Oceanic  and 
Atmospherie  Administration  (NOAA) 


PROPOSED  RULE  STAQE 


21.  PROPOSED  REGULATIONS  FOR 
THE  FLORIDA  KEYS  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority: 

16  use  1431  et  seq:  PL  101-605 

CFR  Citation: 

15CFR029 

Legal  Deadline: 

Final.  Statutory.  May  1993. 

Abstract: 

These  regulations  are  necessary  for  the 
implementation  of  the  Congressionally 
designated  national  marine  sanctuary. 

Statement  of  Need: 

Mounting  threats  to  the  ecological 
health  and  future  of  the  coral  reefs  of 
the  Florida  Keys  from  oil  drilling, 
deteriorating  water  quality,  vessel 
groundings,  pcllutioo,  and  intense 
human  use  prooipled  Congress  to  enact 


the  Florida  Keys  National  Marine 
Sanctuary  and  Protection  Act 
(FKNMSPA)  in  late  1990.  This  Act 
designated  a  2.800-square-nautical-mile 
area  of  coastal  waters  running  the 
entire  220-mile  length  of  the  Florida 
Keys  as  the  Florida  Keys  National 
Marine  Sanctuary  (Sanctuary).  The 
Department  of  Commerce's  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  is  made 
responsible  for  implementing  a 
comprehensive  Sanctuary  management 
plan  through  regulations  designed  to 
protect  Sanctuary  resources  while 
facilitating  all  compatible  public  and 
private  uses  of  the  Sanctuary. 

Because  of  the  size  of  the  Sanctuary 
and  the  variety  of  the  resources  it 
contains,  many  problems  never  before 
presented  in  sanctuary  management 
must  be  addressed.  For  example. 
signiHcant  declines  in  water  quality 
and  habitat  conditions  in  Florida  Bay 
are  threatening  the  health  of  Sanctuary 
resources.  These  conditions  are  thought 
to  be  the  resuh  of  water  quality  and 
quantity  management  in  the  South 
Florida  region.  Accordingly,  all 
agencies  with  responsibility  in  these 
areas  are  being  incorporated  into  the 
continuous  process  of  Sanctuary 
management. 

Summary  of  the  Legal  Basis: 

On  November  16.  1990.  the  Florida 
Keys  National  Marine  Sanctuary  and 
Protection  Act.  Public  Law  101-605.  set 
out  as  a  note  to  16  USC  1433.  became 
law.  The  FKNMSPA  designated, 
effective  the  day  of  enactment,  an  area 
of  waters  and  submerged  lands, 
including  the  living  and  nonliving 
resources  within  those  waters,  the 
Florida  Keys  National  Marine 
Sanctuary.  Congress  found  that  the  area 
encompassed  "spectacular,  unique,  and 
nationally  significant  marine 
environments,  including  seagrass 
meadows,  mangrove  islands,  and 
extensive  living  coral  reefs."  with  the 
environments  being  "the  marine 
equivalent  of  tropical  rain  forests  in 
that  they  support  high  levek  of 
biological  diversity,  are  fragile  and 
easily  susceptible  to  damage  from 
human  activities,  and  possess  high 
value  to  human  beings  if  properly 
conserved." 

Both  Section  7(a)  of  the  FKNMSPA  and 
Title  III  of  the  Marine  Protection, 
Research  and  Sanctuaries  Act  of  1972, 
as  amended.  16  USC  1431  et  seq. 
authorize  NOAA  to  issue  regulations 
necessary  to  implement  the 
designation,  including  managing  and 
protecting  the  conser>-ation. 


recreational,  ecological,  historical, 
research,  educational  and  aesthetic 
resources  and  qualities  of  the  Florida 
Keys  National  Marine  Sanctuary. 

Alternatives: 

In  that  approximately  65  percent  of  the 
Sanctuary  lies  within  Florida  State 
waters,  and  numerous  State  and 
Federal  areas  of  jurisdiction  overlap  or 
lie  adjacent  to  the  Sanctuary,  it  was 
imperative  that  the  Sanctuary  planning 
process  be  an  interagency  effort.  Also, 
due  to  the  high  level  and  diversity  of 
public  use  of  the  Florida  Keys  and  the 
importance  of  tourism  to  the  area's 
economy,  it  was  equally  important  that 
the  public  have  a  strong  role  in 
developing  the  management  plan. 

Over  the  past  3  1/2  years,  there  have 
been  numerous  public  meetings  and 
workshops  on  management  plan 
development.  Almost  all  agreed  that 
deteriorating  water  quality  was  the 
major  issue  affecting  the  ecosystem  of 
the  Keys.  In  mid-1991,  a  State,  local, 
and  Federal  interagency  core  group  was 
established  to  assess  management 
issues.  The  core  group  included 
representatives  from  NOAA.  EPA.  U.S. 
Department  of  Interior  (both  the 
National  Park  Ser\ice  and  Fish  and 
Wildlife  Service),  the  Executive  Office 
of  the  Governor  of  Florida,  the  Florida 
Departments  of  Community  Affairs  and 
of  Environmental  Protection,  the  South 
Florida  Water  Management  District,  and 
the  Monroe  County  Growth 
Management  Division.  During  the 
development  of  the  draft 
comprehensive  management  plan  the 
Core  Group  met  monthly.  While  the 
draft  management  plan  is  undergoing 
NOAA  review,  the  Core  Croup  has  met 
less  frequently.  However,  before  the 
draft  environmental  impact  statement 
and  management  plan  are  disseminated 
to  the  public,  the  Core  Group  will  meet 
again  to  coordinate  public  outreach 
efforts  during  the  review  and  comment 
period.  Further,  in  early  1992.  a 
Sanctuary  Advisory  Council,  whose 
members  were  selected  from  local. 
State,  and  Federal  agencies, 
environmental  groups,  and  from  the 
citizenry  at  large,  was  appointed  by  the 
Governor  and  the  Secretary  of 
Commerce  to  assist  in  developing  the 
comprehensive  management  plan. 

The  comprehensive  Sanctuary 
management  plan  is  to  include  a 
Florida  and  EPA  developed  Water 
Quality  Plan.  To  dex'elop  the  water 
quality  protection  program.  EPA  and 
the  state  of  Florida  convened  an 
interagency  Steering  Committee  which 
included  NOAA  representation.  In  the 


1992  reauthorization  of  the  Marine 
Protection,  Researcli  and  Sanctuaries 
Act.  Congress  codified  this  Committee 
and  add«}d  citizen  participation.  NOAA 
also  included  staff  representatives  from 
EPA  and  the  slate  water  quality  agency 
on  the  core  group  charged  with 
developing  the  overall  sanctuary 
management  plan. 

EPA  and  the  state  of  Florida  have 
submitted  their  water  quality  protection 
program  for  incorporation.  The  draft 
comprehensive  management  plan  for 
the  Sanctuary  now  incorporates  all  of 
wafer  quality  protection  program 
elements  and,  as  part  of  the  National 
Environ iPHntal  Policy  Act  (NEPA) 
review,  alternatives  to  each  element.  As 
part  of  the  public  review  process  of  the 
draft  environmental  impact  st.3tement 
and  management  plan,  NOAA  will  seek 
public  input  on  which  elements  of  the 
water  quality  protection  program  to 
include  in  the  management  plan.  After 
the  public  comment  period,  NOAA  will 
decide  whether  to  incorporate  some  or 
all  of  the  elements  of  the  water  quality 
protec:tion  program  info  the 
management  plan. 

A  draft  managemenf  plan  and  proposed 
implementing  regulations  will  be 
published  that  will  further  the  Clinton 
Administration's  objective  of  providing 
long-term  protection  for  ecologically 
significant  areas  while  maximizing 
their  economic  use.  The  proposed 
regulations  will  protect  Sanctuary 
resources  with  the  minimum  necessary 
regulatory  burden  on  Sanctuary  users. 

A  draft  environmental  impart  statement 
(DEIS)  has  been  prepared  which  sets 
forth  alternatives  for  dealing  with  the 
problems  identified  in  the  planning 
process  (e.g.,  boating,  fishing, 
recreation).  Five  ahematives  are  set 
forth  for  each  problem  ranging  from 
c:omplete  restriction  of  uses  to 
maintaining  the  status  quo.  with  the 
most  attention  paid  to  the  three  mid- 
range  alternatives.  The  DEIS  sets  forth 
the  environmental  consequences  and 
the  economic  and  social  effects  on  the 
human  environment  of  the  three  mid- 
range  alternatives,  including  the  groups 
and  industries  likely  to  be  impacted 
under  each  alternative.  The  DEIS 
selec:ts  the  middle  alternative  as  the 
preferred  course  of  action  because  it 
best  accomplishes  the  statutory 
objectives  with  due  consideration  of 
imparts  on  the  human  environment 
and  costs. 

Anticipated  Costs  and  Benefits: 

In  passing  the  FKNMSPA,  Congress 
specifically  recognized  that  the  unique 
natural  and  historic  environment  of  the 


Florida  Keys  is  irreplaceable.  The 
benefits  of  the  proposed  regulation  are 
best  seen  by  looking  at  what  would  be 
lost  if  the  environment  were  not 
protected.  First,  the  2.4  million-acre 
Sanrtuary  contains  one  of  North 
America's  most  diverse  assemblages  of 
terrestrial,  estuarine,  and  marine  fauna 
and  flora,  particularly  the  Florida  Reef 
Tract.  In  addition  to  the  reef  tract,  the 
Sanctuary  boundaries  include 
thousands  of  patch  reefs,  one  of  the 
world's  largest  seagrass  communities 
covering  1.4  milUon  acres,  mangrove- 
fringed  shorelines,  mangrove  islands, 
and  various  hardbottom  habitats. 
Moreover,  these  diverse  habitats 
provide  shelter  and  food  for  thousands 
of  sf>ei:ies  of  marine  plants  and 
animals,  including  over  50  species  of 
animals  identified  by  either  Federal  or 
State  law  as  endangered  or  threatened. 
Finally,  because  the  Keys  were  at  one 
time  a  major  seafaring  center  for 
European  and  American  trade  routes  in 
the  Caribbean,  submerged  cultural  and 
historic  resources,  that  is,  shipwrecks, 
also  abound  in  the  surrounding  waters. 
Recent  information  indicates  that  there 
may  be  more  archaeological  resources 
of  pre-European  cultures  than  had 
previously  been  believed  to  be  the  case. 

Loss  of  the  unique  and  distinct  marine 
resources  of  the  Sanrtuary  would  not 
only  cost  an  irreplaceable  ecosystem 
and  cultural  and  historic  resources,  it 
would  also  significantly  damage  the 
economy  of  the  Florida  Keys.  The 
abundance  of  marine  resources  in  the 
Keys  draws  thousands  of  visitors  each 
year.  The  major  industry  in  the  Florida 
Keys  is  tourism,  including  artivities 
related  to  the  Keys'  marine  resources, 
such  as  dive  shops,  charter  fishing  and 
dive  boats,  marinas,  as  well  as  hotels 
and  restaurants.  More  than  half  (51 
pen;ent)  of  the  Florida  Keys' 
employment  is  based  in  recreation  and 
tourism,  with  about  61  percent  of  all 
recreation  and  tourism  activities  being 
water-related.  About  half  of  the  $1.6 
billion  in  total  sales  for  the  area  is 
related  to  tourism,  with  another  $16 
million  spent  by  Keys  residents  for 
recreation  artivities. 

The  wealth  of  natural  marine  resources 
also  supports  a  large  commercial 
fishing  sertor.  With  approximately  9 
percent  of  the  area  work  force,  this 
industry  is  the  fourth  largest  source  of 
employment  in  the  Kej's. 

Finally,  the  monetary  costs  of 
compliance  with  these  regulations 
borne  by  individuals  would  be 
relatively  small  and  arise  fatmi  the 
following  two  items.  First,  those 
«ngagod  in  consumptive  fishing  will 


likely  need  to  travel  farther  to  fish. 
Additionally,  some  artivities  that  were 
previously  unregulated,  such  as 
treasure  salving  and  coral  collerting, 
would  be  required  to  obtain  permits. 
However,  the  amount  permitted  to  be 
charged  for  a  permit  may  not  exceed 
the  cost  of  administering  permit 
,  issuance. 

It  should  be  noted  that  Congress  itself 
included  several  prohibitions  that,  by 
the  prevention  of  income-generating 
and  wealth-generating  artivity,  will  be 
quite  costly.  Specifically,  Congress 
prohibited  oil,  gas  and  mineral  leasing 
and  development.  However,  since 
Congress  prohibited  this  artivity,  the 
regulatory  prohibhion  does  not  itself 
create  this  cost.  Other  than  the 
prohibition  of  oil,  gas  and  mineral 
leasing,  the  Sanctuary  regulations 
contain  only  one  Sanrtuar^-wide 
prohibition,  live  rock  harvest,  that  may 
generate  costs. 

Risits: 

Issues  inherent  in  Sanrtuary'  regulation 
are  foreclosed  by  statutory  prohibiticms 
on  tank  vessels  and  on  mineral  and 
hydrocarbon  leasing,  exploration, 
development,  and  produrtion  within 
the  Sanrtuary. 

The  draft  regulations  employ  water 
zoning  as  a  means  of  proterting 
Sanctuary  resources  and  preventing 
user  group  conflicts.  While  several 
regulatory  restrictions  apply  throughout 
the  Sanctuary,  certain  restrirtions  apply 
only  by  zone.  For  example,  all 
consumptive  artivities  would  be 
prohibited  within  22  zones, 
constituting  just  over  5  percent  of  the 
Sanctuary  area,  including  90  percent  of 
the  heavily  used,  well  developed  coral 
reef  formations.  This  action  might 
engender  opposition  from  members  of 
the  public  whose  artivities  (diving, 
fishing,  and  boating)  would  be  highly 
restricted;  however,  it  was  believed  thai 
this  method  was  the  best  approach  for 
achieving  the  goals  of  the  statute. 

Timetable: 


Action 


FR  cm 


NPRM 

NPRM  Comment 
Period  End 


12/OOm 
03«Ky95 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 
State.  Local 
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Ag«ncy  Contact 

Capt.  Francesca  Cava 

Chief 

Sanctuaries  and  Reserves  Division 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

1305  East-West  Highway  (N/0RM2) 

Silver  Spring.  MD  20910 

301  713-3125 

RIN:  0648-AD85 


DOC— NOAA 

22.  NATURAL  RESOURCE  DAMAGE 
ASSESSMENT  AND  RESTORATION 
REGULATIONS 

Legal  AuttMrtty: 

33  use  2706 

CFR  Citation: 

15CFR990 

Legal  Deadline: 

Final.  Statutory,  August  18.  1992. 

Congress  required  the  regulations  to  be 
promulgated  no  later  than  2  years 
following  the  enactment  of  the  Oil 
Pollution  Act  (OPA). 

Al>stract 

Section  1006(e)  of  the  Oil  Pollution  Act 
requires  the  President,  acting  through 
the  Under  Secretary  of  Commerce  for 
Oceans  and  Atmosphere,  acting  through 
NOAA.  to  promulgate  natural  resource 
damage  assessment  regulations 
applicable  to  oil  spills.  A  Federal 
approach  will  provide  a  consistent, 
uniform  set  of  procedures  speci Really 
for  use  in  oil  spills.  These  procedures 
will  be  available  to  Federal.  Stale. 
Indian,  and  foreign  natural  resource 
trustees.  A  single  Federal  solution  will 
be  more  cost  efTicient  than  having  the 
individual  States  develop  separate 
methodologies.  It  is  expected  that 
trustees  will  use  the  procedures 
contained  in  the  regulations  because 
the  Oil  Pollution  Act  provides  that  any 
determination  or  assessment  of 
damages  made  in  accordance  with  the 
regulations  shall  have  the  force  and 
effect  of  a  rebuttable  presumption  on 
behalf  of  the  trustee  in  an 
administrative  or  judicial  proceeding. 

Statement  of  Need: 

Under  CERCLA  and  OPA.  DOI  and 
NOAA  are  charged  with  developing 
regulations  for  natural  resources 
damage  assessment  for  injury  to  natural 
resources  resulting  from  a  release  or 
substantial  threat  of  release  of  a 
hazardous  substance  or  oil.  Damages 
under  both  CERCLA  and  OPA  include 


the  cost  of  restoring  a  resource,  the 
diminution  in  its  value  pending 
restoration,  and  the  cost  of  the  damage 
assessment.  Section  1006(b)  of  the  OPA 
provides  for  the  designation  of  Federal. 
State.  Indian,  and  foreign  ofRcials  to  act 
on  behalf  of  the  public  as  trustees  of 
the  Nation's  natural  resources.  In  the 
event  that  such  natural  resources  are 
injured.  lost,  or  destroyed  as  a  result 
of  a  discharge  of  oil,  these  officials  are 
authorized  to  assess  the  injury  to  the 
natural  resource  and  develop  and 
implement  a  restoration  plan.  Section 
1006(e)  directs  NOAA  to  take  the  lead 
for  the  Federal  Government  in 
developing  natural  resource  damage 
assessment  regulations  for  harm 
resulting  from  oil  spills.  Such 
regulations  will  help  fulHll  the  goal  of 
promoting  stewardship  and  assessment 
of  the  global  environment. 

Natural  resource  damages  under  both 
CERCLA  and  OPA  include  the  cost  of 
restoring  a  resource,  the  diminution  in 
its  value  pending  restoration,and  the 
cost  of  the  damage  assessment. 
Determination  of  damages  made  in 
accordance  with  these  regulations  by 
Federal.  State  or  Indian  resource 
trustees  will  have  the  "force  and  effect 
of  a  rebuttable  presumption"  in 
administrative  or  judicial  proceedings. 
Currently,  natural  resource  damages 
resulting  from  the  discharge  of  oil,  or 
substantial  threat  of  a  discharge,  are 
calculated  using  the  rules  promulgated 
by  the  DOI  at  43  CFR  11.  or  under  State 
law. 

The  U.S.  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  has  held 
that  damages  for  lost  or  diminished 
resource  values  should  include  losses 
of  both  direct  use  values  (e.g., 
commerce  or  recreation)  and  nonuse 
("passive-use")  values  to  the  extent 
these  damages  can  be  reliably 
measured.  "Passive  use"  values  are 
those  not  linked  to  direct  use  of  the 
resource.  These  include  "existence 
value,"  the  benefit  derived  from  the 
existence  of  a  resource  even  if  one 
never  intends  to  make  active  use  of  it. 
and  "bequest  value."  the  satisfaction  of 
knowing  that  future  generations  can 
make  use  of  the  resource.  Contingent 
valuation  (CV).  a  survey-based  method 
for  determining  the  public's  willingness 
to  pay  to  ameliorate  or  avoid  a  resource 
injury,  is  the  only  procedure  currently 
available  for  measuring  passive  use 
values. 

Summary  of  the  Legal  Basis: 

The  OPA  provides  for  the  prevention 
of.  liability  for.  removal  of  and 
compensation  for  the  discharge,  or 


substantial  threat  of  discharge,  of  oil 
into  or  upon  the  navigable  waters  of 
the  United  States,  its  adjoining 
shoreline  or  the  Exclusive  Economic 
Zone.  Section  1006(e)(1)  of  the  OPA 
requires  NOAA  to  promulgate 
regulations  for  use  by  authorized 
Federal.  State,  or  tribal  officials, 
collectively  referred  to  as  trustees,  in 
the  assessment  of  damages  for  injury 
to.  destruction  of.  loss  of  or  loss  of  use 
of  natural  resources  sustained  as  a 
result  of  the  discharge  of  oil. 

Alternatives: 

As  the  rulemaking  is  Congress! ona I ly 
mandated,  there  is  no  alternative  to  the 
rulemaking  itself. 

Several  options  have  been  discussed 
concerning  simpliTied  procedures  and 
the  valuation  of  "passive  use."  NOAA 
and  DOI  proposed  regulations  which 
would  allow  the  use  of  CV  as  the 
measure  of  passive  use  values, 
provided  the  surveys  are  structured, 
pretested  and  carried  out  according  to 
strict  guidelines. 

With  respect  to  use  valuation,  the 
estuarine/marine  and  inland  waters 
compensation  formulas  described  in 
NOAA's  January  7,  1994  proposed  rule 
would  be  applicable  to  the  vast 
majority  of  oil  discharges.  An  analysis 
of  reported  coastal  discharges  of  oil 
from  1973-1990  shows  that  99.8  percent 
of  the  discharges  were  less  than  50,000 
gallons  and  99  percent  were  less  than 
10,000  gallons.  Compensation  formulas 
could  be  used  for  most  of  these 
relatively  small  discharges,  particularly 
for  those  that  occur  in  areas  where  it 
would  be  difficult  to  ascertain  precise 
environmental  effects,  for  example, 
small  discharges  in  open  water  or  in 
areas  that  are  subject  to  frequent 
discharges. 

TTiese  formulas  allow  an  estimate  of 
damages  per  gallon  taking  into  account 
average  restoration  costs,  plus  average 
lost  direct  use  values  pending 
restoration.  The  formulas  assume 
various  levels  of  natural  resource 
effects  likely  to  result  from  the 
discharge  of  oil.  These  assumptions 
consider  the  amount  and  type  of  oil 
discharged  and  region  and  habitat  type 
in  which  the  discharge  occurs.  The 
formulas  are  applicable  to  a  wide  range 
of  the  most  commonly  discharged  oil 
products.  This  approach  allows  both  a 
national  consistency  and  regional 
specificity. 

NOAA  is  also  working  with  DOI  to 
develop  computer  models  to  determine 
lost-use  values.  Based  upon  an  initial 
evaluation,  it  is  likely  that  NOAA  will 
recommend  that  these  computer  models 


be  available  procedures  that  trustees 
may  choose  in  calculating  lost-use 
values. 

To  fulfill  the  trustee  obligations  for 
restoration  planning  NOAA  has 
proposed  a  process  for  the  development 
of  an  administrative  record 
documenting  all  aspects  of  an  incident 
relevant  to  the  trustee  obligation  to 
restore,  rehabilitate,  replace  or  acquire 
the  equivalent  natural  resources.  In 
NOAA's  view  an  administrative  record 
for  injury  assessment  and  selection  of 
restoration  alternatives  achieves  four 
important  objectives:  (1)  it  provides  a 
central  repository,  open  to  the  public, 
for  all  scientific  data  relevant  to  the 
incident;  (2)  it  facilitates  public 
participation;  (3)  it  documents  trustee 
decisionmaking  and  selection  among 
alternatives  to  restore,  replace  or 
acquire  the  equivalent;  and  (4)  it 
minimizes  transaction  costs  by 
encouraging  an  open,  participatory 
process  for  the  ultimate  resolution  (i.e., 
restoration  of  natural  resources)  of  an 
incident  rather  than  resolution  through 
litigation. 

Anticipated  Costs  and  Benefits: 

NOAA's  attempt  to  minimize 
transaction  costs  and  discourage 
complex  litigation  littered  with 
discovery  battles  and  otlier  activities 
not  leading  to  restoration  of  natural 
resources  is  bom  of  the  unsatisfactory 
experience  of  the  EXXON  Valdez.  In 
that  incident  all  parties  were  criticized 
by  the  public  for  maintaining  the 
confidentiality  of  scientific  studies, 
conducting  science  for  purpose  of 
litigation,  and  then  settling  the  case 
without  providing  for  the  release  of  the 
scientific  data  gathered.  Clearly,  tliat 
process  did  not  serve  the  public  owners 
of  the  injured  natural  resources  very 
well.  NOAA  and  other  Federal,  State 
and  tribal  trustees  are  now  engaged  in 
a  very  public  process  for  restoration, 
replacement  and  acquisition  of  the 
equivalent  resources  injured  in  the 
EXXON  Valdez  incident.  However,  it  is 
NOAA's  view  that  significantly  more 
fiscal  resoiut»s  might  have  been 
available  for  dedication  to  restoration 
of  the  environment  had  not  so  much 
been  committed  to  litigation  over  'he 
nature  and  extent  of  the  injury. 

The  costs  and  benefits  of  the  proposed 
rule  can  be  reviewed  using  as  a 
baseline  the  existing  regulatory 


homework  under  CERCLA.  The  rule 
incorporates  the  Type  A  Model 
currently  authorized  under  CERCLA  for 
estimating  economic  damages 
associated  with  relatively  minor  spills 
of  oil  or  hazardous  substances,  and 
includes  a  procedure  very  similar  to  the 
existing  comprehensive  Type  B  Damage 
Assessment  which  is  used  in 
connection  with  relatively  large 
discharges.  Significant  new  costs  or 
benefits  are  therefore  not  associated 
with  these  aispects  of  the  proposed  rule. 

The  proposed  rule,  however,  proposes 
two  new  procedures  or  methodologies. 
The  first  procedure  is  the  use  of 
compensation  formulas  for  estimating 
damages  to  estuarine  and  marine 
environments  and  for  inland  freshwater 
environments.  The  second  new 
procedure  is  the  Expedited  Damage 
Assessment  for  use  when  certain 
prespill  data  are  known  or  readily 
available  and  certain  other  conditions 
exist.  On  balance,  these  new  procedural 
options  tend  to  produce  net  tnanefits 
not  only  by  reducing  overall  regulatory 
costs,  but  by  encouraging  earlier 
resource  restoration  or  rendering 
recovery  for  a  greater  number  of  smaller 
spills  cost-justified. 

The  compensation  formulas,  available 
for  use  in  lieu  of  more  time-consuming 
and  expensive  alternatives  (Type  B 
procedures  or  Type  A  formulas  which 
would  require  additional  basic  data  and 
the  use  of  a  computer  model),  tend  to 
reduce  the  cost  of  implementing 
damages  assessments.  Similarly,  the 
Expedited  Damage  Assessment  option 
will  substitute  in  some  cases  for  the 
more  costly  and  time  consuming  Type 
B  procedure,  thus  its  availability  tends 
to  reduce  the  average  cost  of 
implementing  damages  assessments 
under  OPA  regulations.  Society  will 
benefit,  and  deadweight  losses  will  be 
decreased,  by  improving  the  efficiency 
and  scope  of  recovery  for  injuries  to 
natural  resources. 

NOAA  also  proposes  to  reafBrm  the 
appropriateness  of  using  the  Contingent 
Valuation  (CV)  Methodology  to  estimate 
lost  nonuse  values  of  natural  resources 
provided  certain  safeguards  are 
observed.  The  proposed  rule  would 
expand  to  some  degree  the  safeguard 
procedures  to  be  used  in  connection 
with  CV  studies.  However,  no  new 
categories  of  economic  goods  or 
services,  nor  novel  methodologies,  are 


introduced.  The  additional  costs 
associated  with  the  use  of  CV  under 
these  regulations  are  difficult  to 
quantify.  However,  such  costs  are 
clearly  justified  by  the  benefits  of  the 
continued  ability  of  society  to  rerover 
damages  for  injury  to  nonuse  values  of 
natural  resources. 


Timetable: 


ActkMi 


FR  one 


ANPRM                         12;2a'90 

55  FR  53478 

Public  Meeting             02/28/91 

56  FH  8307 

Scheduled  tor 

03/20/91 

ANPRM                        04A)1/91 

56  FR  8307 

ANPRM  Comment       06A)1/92 

57  FR  23067 

Period  Extended  to 

10«)1/92 

ANPRM  Comment       01/15/93 

58  FR  4601 

PefiodEnd 

ANPRM;  Release  of    01/15/93 

58  FR  4601 

Report;  Extension 

of  Comment  Period 

to  January  15,  1993 

NPRM                          01/07/94 

59  FR  1062 

eCooperatrve              01/07/94 

59  FR  1190 

Prespilling  Planning    . 

Meetings 

Scheduled  During 

January  and 

Fetxuary  1994 

6  Pubtic  Meetings        01^07/94 

59  FR  1189 

Scheduled  During 

January  afKJ     . 

February  1994 

NPRM  Comment         04/07/94 

Period  End 

NRPM  Comment          10/07/94 

59  FR  32148 

Period  Extended  to 

Final  Action                12/00/94 

Final  Action  Effective  0i/0(V95 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact* 

Linda  B.  Burlington 

Project  Manager 

Department  of  Commerce 

National  Oceanic  and  Atmospheric 

Administration 

Office  of  General  Counsel 

1825  Connecticut  Avenue  NW.,  Room  604 

Washington,  DC  20235 

202  606-8000 

RIN:  0648-AE13 
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DEPARTMENT  OF  DEFENSE  (DOD) 

Statement  of  Regulatory  Prioritias 
Background 

The  Department  of  Defense  (DoD)  is 
the  largest  Federal  Department, 
consisting  of  three  Military  Departments 
(Army,  Navy,  and  Air  Force),  nine 
Unified  Combatant  Commands,  16 
Defense  Agencies,  and  nine  DoD  Field 
Activities.  It  has  over  1.600,000  militar>- 
personnel  and  900,000  civilians 
assigned  as  of  June  30, 1994.  and  over 
500  military  installations  and  properties 
in  the  continental  United  Slates.  U.S. 
Territories,  and  foreign  countries.  The 
overall  size,  composition,  and 
dispersion  of  the  Department  of 
Defense,  coupled  with  a  new  and 
innovative  regulatory  program,  presents 
a  challenge  to  the  management  of  the 
Defense  regulatory  program  under 
Executive  Ch-der  (E.O.)  12866  of 
September  30, 1993. 

Because  of  its  nature,  composition, 
and  size,  the  DoD  is  impacted  by  the 
regulations  issued  by  regulatory 
agencies  such  as  the  Departments  of 
Energy,  Health  and  Human  Services, 
Housing  and  Urban  Development, 
Labor,  and  Transportation,  and  the 
Environmental  Protection  Agency.  In 
order  to  develop  the  best  possible 
regulations  that  emliody  the  principles 
and  objectives  embedded  in  E.O.  12866. 
there  must  be  coordination  of  proposed 
regulations  among  the  regulating 
agencies  and  the  affected  Defense 
Components.  Coordinating  the  proposed 
regulations  in  advance  throughout  an 
organization  as  large  as  the  DoD  is 
straightforward,  yet  a  formidable 
undertaking. 

The  DoD  is  not  a  regulatory  agency, 
but  in  the  course  of  its  operations,  does 
issue  regulations  on  occ.a.sion.  These 
regulations,  while  small  in  number 
compared  to  those  of  the  regulating 
agencies,  can  be  significant  as  defined 
in  E.O.  12866.  In  addition,  these 
regulations  m.iy  impact  the  regulatory 
agencies.  An  example  of  this  is  the  Base 
Closure  Community  Rf-vililization 
requiring  coordination  uith  the 
Departments  of  Housing  and  Urban 
Development  and  Health  and  Human 
Services.  DoD.  as  a  pari  cl  its  new 
program,  is  not  only  receiving 
coordinating  actions  from  the  regulating 
agencies,  but  is  coordinating  with  the 
agencies  that  are  impacted  by  its 
n.tgulotions. 

The  regulatory  program  for  the  DoD 
lijlly  incorporates  the  provisions  of  the 
President's  priorities  and  objectives 
under  E.O.  12866.  Promulgating  and 


implementing  the  new  regulatory 
program  throughout  DoD  presents  a 
unique  challenge  to  the  management  of 
our  regulatory  efforts. 

Coordination 

Interagency 

DoD  has  been  receiving  regulatory 
plans  from  those  agencies  that  impact 
the  operation  of  the  Department  through 
the  issuance  of  regulations.  A  system  for 
coordinating  the  review  process  is  in 
place,  regulations  have  been  reviewed, 
and  comments  have  been  forwarded  to 
the  Office  of  Management  and  Budget. 
The  system  is  working  in  the 
Department  and  the  feedback  from  the 
Defense  Components  is  most 
encouraging.  For  the  first  time,  they  are 
able  to  see  and  comment  on  regulations 
from  the  other  agencies  before  they  are 
required  to  comply  with  them. 

In  a  similar  manner.  DoD  has 
coordinated  its  significant  regulation  on 
community  revitalization  with  the 
Department  of  Housing  and  Urt)an 
Development.  <he  Department  of  Health 
and  Human  Services,  the  General 
Services  Administration,  and  the  public. 
The  coordination  process  in  DoD  is 
working  as  outlined  in  E.O.  12866. 

Internal 

Through  regulatory  program  points  of 
contact  in  the  Department,  we  have 
established  a  system  that  provides 
information  from  the  Vice  President  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  to  the  personnel  responsible  for 
the  development  and  implementation  of 
DoD  regulations.  Conversely,  the  system 
provides  feedback  from  DoD  regulatory 
personnel  to  the  Administrator.  OIRA. 
The  changes  in  the  internal 
communications  on  the  regulatory 
program  have  been  well  received  within 
the  Department. 

Overall  Priorities 

The  Department  of  Defense  needs  to 
function  at  a  reasonable  cost,  while 
eliminating  ineffective  and 
unnecessarily  burdensome  regulations. 
The  process  should  respond  in  a  timely 
manner,  be  efficient,  cost-effective,  and 
both  fair  and  perceived  as  fair.  This  is 
being  done  at  a  time  when  there  is 
significant  downsizing  in  the 
Department  and  it  will  need  to  react  to 
the  contradictory  pressures  of  providing 
more  services  with  fewer  resources.  The 
Department  of  Defense,  as  a  matter  of 
overall  priority  for  its  regulatory 
program,  adheres  to  the  general 
principles  set  forth  in  E.O.  12866  as 
amplified  below. 


Problem  Identification 

Congress  typically  passes  legislation 
to  authorize  or  require  DoD  to  issue 
regulations  and  often  is  quite  specific 
about  the  problem  identified  for 
correction.  Generally.  DoD  does  not 
initiate  regulations  as  a  part  of  its 
mission.  The  significant  regulatory 
action  for  this  year  on  community 
revitalization  is  an  example.  DoD  will 
work  closely  with  the  Congress  and  the 
Administration  in  this  area  to  identify 
the  problem  requiring  solution,  assess 
its  overall  significance,  and  identify  the 
performance-based  outcomes  desired  for 
a  regulatory  solution  to  the  problem. 

Conflicting  Regulations 

DoD  does  not  have  a  large  number  of 
significant  regulations  and  the 
probability  of  developing  confiicting 
regulations  is  low.  On  the  other  hand. 
DoD  is  impacted  to  a  great  degree  by  the 
regulating  agencies.  From  that 
perspective.  DoD  is  in  a  position  to 
advise  the  regulatory  agencies  of 
conflicts  that  appear  to  exist  using  the 
coordination  processes  that  have  been 
developed  as  a  part  of  the  new  way  of 
doing  business  in  the  DoD  and  Federal 
agency  regulatory  programs.  It  is  a 
priority  in  the  [)epartment  to 
communicate  with  other  agencies  and 
the  affected  public  to  identify  and 
proactively  pursue  regulatory  problems 
that  occur  as  a  result  of  conflicting 
regulations  both  within  and  without  the 
Department. 

Alternatives 

DoD  will  identify  feasible  alternatives 
that  will  obtain  the  desired  regulatory 
objectives.  Where  possible,  the 
Department  encourages  the  use  of 
incentives  to  include  financial,  quality 
of  life,  and  others  to  achieve  the  desired 
regulatory  results.  For  example,  in  the 
significant  regulatory  action  planned  for 
1995.  the  public  sector  is  encouraged  to 
acquire  base  closure  properties  through 
outright  purchase,  or  where  markets  are 
not  ready,  to  have  the  property 
conveyed  without  cost  to  the 
redevelopment  authority.  As  a  further 
incentive,  developers  are  encouraged  to 
acquire  the  property  through  a 
conveyance  and  still  repay  the  DoD 
through  a  profit-sharing  mechanism. 
This  innovative  approach  fully  supports 
the  President's  regulatory  initiatives. 

Risk  Assessment 

A  priority  in  DoD  is  the  assessment 
and  minimization  of  risk.  In  the 
proposed  regulation  on  community 
revitaUzation.  the  risk  is  ameliorated  by 
incorporating  the  alternatives  involving 
the  risk  into  the  regulation.  The 
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Department  will  either  recover  the  cost 
of  the  property  through  outright  sale,  or 
in  the  case  of  conveyance,  recover  the 
cost  later  in  a  financial  arrangement 
with  the  redevelopment  authority. 

Cost-Effectiveness 

One  of  the  highest  priority  objectives 
of  DoD  is  to  obtain  the  desired 
regulatory  objective  by  the  most  cost- 
effective  method  available.  This  may  or 
may  not  be  through  the  regulatory 
process.  If  a  regulation  is  required,  DoD 
will  consider  incentives  for  innovation 
to  achieve  desired  results,  consistency 
in  the  appUcation  of  the  regulation, 
predictability  of  the  activity  outcome 
(achieving  the  expected  results),  and  the 
costs  for  regulation  development, 
enforcement,  and  compliance.  These 
will  include  costs  to  the  public, 
government,  and  regulated  entities, 
using  the  best  available  data  or 
parametric  analysis  methods,  to  be  used 
in  the  cost-benefit  analysis  and  the 
decisionmaking  process. 

In  the  current  significant  regulatory 
action  involving  community 
revitalization,  the  cost  of  the  regulation 
to  the  Government  is  basically  the  cost 
of  developing  the  procedures  to  dispose 
of  excess  real  and  personal  property  in 
the  event  of  a  base  closure.  In  return,  the 
Government  will  receive  reimbursement 
in  the  event  of  a  direct  sale  or  profit 
sharing  in  certain  conveyance 
situations.  Cost-effectiveness  will  be 
achieved. 

Cost-Benefit 

Conducting  cost-benefit  analyses  on 
regulation  ahematives  is  a  priority, in 
the  Department  of  Defense  so  as  to 
ensure  that  the  potential  benefits  to 
society  outweigh  the  costs.  Evaluations 
of  these  alternatives  are  done 
quantitatively  or  qualitatively  or  both, 
depending  on  the  nature  of  the  problem 
being  solved  and  the  typw  of  information 
and  data  available  on  the  subject.  E>oD 
is  committed  to  considering  the  most 
important  alternative  approaches  to  the 
problem  being  solved  and  providing  the 
reasoning  for  selecting  the  proposed 
regulatory  change  over  the  other 
alternatives. 

DoD  furthers  its  commitment  to  the 
use  of  cost-benefit  analysis  through  its 
involvement  in  the  Cost-Benefit 
Subgroup  of  the  Regulatory  Working 
Group.  That  sub-group  is  now  working 
on  the  draft  Regulatory  Impact  Analysis 
Guidance  that  will  have 
Govemmentwide  implications  for  its 
implementation  and  use  in  the 
regulatory  process. 


Information-Based  Decisions 

Lack  of  information  in  the  rulemaking 
process  has  been  a  serious  problem  and 
it  is  a  priority  regulatory  issue  with  the 
DoD.  The  new  thrust  of  E.O.  12866  with 
open  communications  among  other 
Federal  agencies.  State,  local,  and  tribal 
governments,  public  interest  groups, 
and  the  public  at  large  is  a  great  step 
towards  solving  this  problem. 

In  addition,  the  pressures  of  time  also 
require  agencies  to  make  decisions 
without  as  much  information  as  they 
would  like  to  have.  To  solve  this 
problem,  in  part,  a  priority  of  the  DoD 
is  to  use  the  latest  information 
technology  to  provide  access  to  the 
latest  technical,  scientific,  and 
demographic  information  in  a  timely 
manner  through  world-wide 
communications  which  are  available  on 
the  "information  highway." 
Furthermore,  the  Department  intends  to 
use  more  automation  in  the  Notice  and 
Comment  Rulemaking  process,  which 
should  also  reduce  time  pressures  in  the 
rulemaking  process. 

DoD  is  an  active  participant  in  the 
Information  Technology  Subgroup  of 
the  Regulatory  Working  Group  and  is 
sharing  information  about  the  use  of 
technology  in  the  regulatory  process 
with  other  agencies. 

Performance-Based  Regulations 

Where  appropriate,  DoD  plans  to 
develop  performance-based  standards 
that  will  allow  the  regulated  parties  to 
achieve  the  regulatory  objective  in  the 
most  cost-effective  manner. 

Outreach  Initiatives 

DoD  is  taking  steps  to  seek  the  views 
of  appropriate  State,  local,  and  tribal 
officials  and  the  public  in  implementing 
measures  to  enhance  public  awareness 
and  participation  both  in  developing 
and  implementing  regulatory  programs. 
In  its  most  recent  significant  regulation 
concerning  revitalization  of  the 
communities,  the  Department  has 
received  hundreds  of  comments  from 
the  public  and  held  a  public  hearing 
involving  focus  groups.  Reaching  out  to 
organizations  and  individuals  who  are 
affected  by,  or  involved  in,  the 
particular  regulatory  action  is  a 
significant  regulatory  priority  of  the 
Department. 

Coordination 

DoD  has  embraced  the  coordination 
process  between  and  among  other 
Federal  agencies  in  the  development  of 
new  and  revised  regulations.  This  year, 
the  DoD  has  coordinated  its  significant 
regulatory  action  with  the  Department 


of  Health  and  Human  Services,  the 
Department  of  Housing  and  Urban 
Development,  and  the  General  Services 
Administration.  In  addition,  for  the  first 
time  ever,  DoD  has  received  regulatory 
plans  from  key  regulatory  agencies  and 
has  established  a  systematic  approach  to 
providing  the  plans  to  the  appropriate 
policy  officials  within  the  Etepartment. 
Feedback  from  the  DoD  Components 
indicates  that  the  communication 
among  the  Federal  agencies  is  a  major 
step  toward  improving  regulations  and 
the  regulatory  process,  and  improving 
overall  Government  operations  as  well. 

Minimize  Burden 

In  the  regulatory  process,  there  are 
more  complaints  concerning  burden 
than  anything  else.  In  DoD,  much  of  the 
burden  is  in  the  acquisition  process.  By 
reforming  the  acquisition  process,  DoD 
can  make  a  significant  contribution  to 
reducing  this  burden,  but  DoD  cannot 
do  it  alone.  Over  the  years,  acquisition 
regulations  have  grown  and  become 
burdensome  principally  because  of 
legislative  action,  enacted  for  laudable 
reasons. 

In  coordination  with  Congress,  the 
Office  of  Federal  Procurement  Policy, 
and  the  public,  DoD  plans  significant 
reforms  to  the  acquisition  system.  The 
result  is  anticipated  to  be  major 
reductions  in  the  regulatory  burden  on 
the  government  and  public  sectors.  To 
effect  these  changes,  DoD  has 
established  and  staffed  the  Office  of  the 
Under  Secretary  of  Defense  for 
Acquisition  Reform. 

Simple  Design 

Ensuring  that  regulations  are  simple 
and  easy  to  understand  is  a  high 
regulatory  priority  in  the  Department  of 
Defense.  All  too  often  the  regulations 
are  complicated,  difficult  to  understand, 
and  subject  to  misinterpretation,  all  of 
which  can  result  in  the  costly  process  of 
litigation.  The  objective  in  the 
development  of  regulations  is  to  write 
them  in  clear,  concise  language  that  is 
simple  and  easy  to  understand. 

In  summary,  the  rulemaking  process 
in  DoD  should  produce  a  rule  that 
addresses  an  identifiable  problem, 
implements  the  law,  implements  the 
President's  policies  including  E.O. 
12866,  is  in  the  public  interest,  is 
consistent  with  other  rules  and  policies, 
is  based  on  the  best  information 
available,  is  rationally  justified,  is  cost- 
effective,  can  actually  be  implemented, 
is  acceptable  and  enforceable,  is  easily 
imderstood,  and  stays  in  effect  only  as 
long  as  is  necessary. 


UMI 
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Specific  Priorities 

For  this  Regulatory  Plan,  there  are 
four  specific  DoD  priorities,  all  of  which 
reflect  the  regulatory  principles 
established  in  E.O.  12866.  For  1995. 
there  is  only  one  significant  regulator)- 
action,  but  in  those  areas  where 
nilemaking  or  participation  in  the 
regulatory  process  is  required.  DoD  is 
developing  policy  and  regulation  that 
incorporates  not  only  the  provisions  of 
the  President's  priorities  and  obfectives 
under  E.O.  12866.  but  also  the  National 
Performance  Review,  dated  September 
1993. 

The  DoD  has  focused  its  regulatory 
resources  on  the  most  serious 
environmental,  health,  and  safety  risks. 
Perhaps  most  significant  is  that  each  of 
the  four  priorities  described  below 
promulgates  regulations  to  offset  the 
resource  impacts  of  Federal  decisions 
on  the  public  or  to  improve  the  quality 
of  public  life  such  as  those  regulations 
( oncerning  base  closures,  the  wetlands, 
acquisition,  and  health  care  delivery. 

Revitalize  Communities  Due  to  Base 
Closure 

On  July  2.  1993.  President  Clinton 
announced  his  five-part  plan  for  the 
e<:onomic  revitalization  of  communities 
where  military  bases  are  slated  to  close. 
The  plan.  "A  Program  to  Revitalize  Base 
Closure  Communities."  is  a  high 
administration  priority.  DoD  has  worked 
with  representatives  of  the  National 
Economic  Council  and  the  Congress  to 
develop  legislation  that  would  enable 
DoD  to  implement  the  plan.  Title  XXIX 
of  the  National  Defense  Authorization 
Act  for  fiscal  year  1994  includes  the 
enabling  provisions.  The  interim  final 
rule  published  at  59  FR  16123.  April  6. 
!904,  encompasses  two  supporting  DoD 
significant  regulatory  actions  that 
promulgate  guidance  required  by 
.se<;tion  2903  of  the  Act.  and  provides 
interpretive  guidance  concerning  other 
changes  to  the  base  realignment  and 
dosu.-e  process  generated  by  Title  XXIX 
of  the  Act. 

In  recognition  of  the  Presidents  goal 
to  minimize  the  impact  ot  base  closure 
on  the  local  community's Y)rospecfs  for 
eniplnvment  and  economic  recover>-.    "* 
DoD  will  be  working  closel>  with  others 
to  identify  problems  requiring  solutions 
and  identify  performance-based 
outcomes  for  each  base  closure  initiative 
requiring  regulation.  DoD  has  worked 
closely  among  all  of  the  Military 
Departments,  with  other  Federal 
agencies  and  State  and  local  authorities, 
as  well  as  Congress.  In  the  case  of  real 
•property  screening,  after  DoD  identifies 
what  it  needs  to  retain,  the  procedures 


provide  for  the  Departments  of  Housing 
and  Urban  Development  (HUD)  and 
Health  and  Human  Services  (HHS)  to  be 
involved  in  determining  the  suitability 
of  and  interest  in  surplus  property  for 
homeless  use.  Specifically  tailored  for 
base  closure  properties,  an  additional 
screening  is  aimed  at  early 
identification  of  the  needs  of  the 
homeless.  In  order  to  accomplish  this 
and  the  subsequent  processes  of 
identifying  property  for  disposal  and  the 
process  for  its  disposal  or  conveyance  to 
another,  the  DoD  has  emphasized 
participation  by  the  public.  This  ensures 
that  the  new  community  has  optimum 
opportunity  for  achieving  revitalization 
that  is  in  the  interest  of  the  public  good. 

In  this  instance.  DoD  has  developed 
innovative  approaches  to  ensure  that 
property  is  conveyed  in  the  most  cost- 
effective  W8V  possible.  One  of  the  most 
effective  niecnanisms  in  this  regard  has 
been  that  DoD  has  empowered  the 
Military  Departments  throughout  the 
entire  process  to  work  directly  with 
other  Federal  agencies,  homeless 
providers  and  reuse  planners. 
Furthermore,  when  conveyance  is  not 
possible.  Military  Departments  have 
been  delegated  disposal  aiithority. 
thereby  resuhing  in  responsibility  and 
accountability  for  real  property  from 
"cradle  to  grave  "  One  more  alternative 
has  been  included  in  the  regulations 
involving  the  leasing  of  real  property 
early  in  the  reuse  process.  This  process 
was  established  as  an  effective  way  to 
quickly  attract  new  jobs  to  replace  those 
that  have  been  lost  by  the  base  closing. 
In  addition,  it  is  an  alternative  to  allow 
suitable  economic  reuse  to  occur  until 
clean-up  measures  can  correct 
contaminated  property  and  thereby 
make  it  available  for  conveyance. 

DoD  has  minimized  the  risk  of 
proposed  base  closure  regulations  by 
achieving  the  desired  objectives  by  the 
most  cost-effective  methods  which  will 
result  in  optimizing  the  cost  benefit  to 
all  parties  involved.  Throughout  the 
process.  DoD  has  ensured  that  potential 
henefits  to  society  outweigh  the  costs. 
Prior  to  the  interim  final  rule,  there  was 
no  guidance  for  ensuring  that  local     .^ 
redevelopment  plans  would  be  ^ 

comprehensive  and  embrace  the  range 
of  feasible  reuse  options  that  will  result 
in  rapid  job  creation.  When  appraising 
property  for  disposal,  the  procedures 
have  been  established  to  take  into 
consideration  uncertainties  and  risks  in 
property  development  as  well  as  the 
impact  of  base  closure  on  market 
conditions.  Moreover,  the  appraisal  will 
reflect  the  most  likely  range  of  uses 
consistent  with  local  interests  rather 


than  highest  and  best  use.  To  assist  in 
determining  the  estimated  fair  market 
value,  the  Military  Departments  will 
solicit  expressions  of  interest  for  the 
entire,  or  a  substantial  portion  of  the 
base,  share  that  information  with  the 
local  redevelopment  authority,  and  do 
so  simultaneously  with  other  screening 
and  disposal  actions.  Finally,  through 
profit  sharing.  DoD  shall  generally  share 
in  the  division  of  future  profits  should 
the  property  conveyed  for  economic 
development  be  subsequently  sold  or 
leased.  The  division  of  profits  shall  be 
based  on  net  profits  and  the  share  shall 
generally  favor  the  local  redevelopment 
authority. 

In  summar}-.  this  regulatory  initiative 
minimizes  the  time  required  to 
influence  revitalization  through  the 
conduct  of  concurrent  activities.  An 
extensive  amount  of  communic-^'ion 
and  proactive  coordination  to  obtain  an 
information-ba.sed  decision  is 
conducted  among  Federal  and  local 
authorities,  as  well  as  the  public.  The 
Militar>'  Department?  are  empowered  to 
make  decisions  at  their  level,  thereby 
simplifying  the  overall  revitalization 
efforts.  In  the  screening  process, 
outreach  and  training  activities  are 
conducted  by  DoD  to  inform  and 
involve  the  general  public  in  activities 
such  as  influencing  local  redevelopment 
plans,  identifying  eligible  entities  for 
conveyance  of  property,  and  taking 
inventory  of  property  that  may  be 
available  for  reuse.  Training  is  also 
provided  for  on-site  transition 
coordinators.  The  results  of  the 
regulations  developed  for  revitalizing 
communities  due  to  base  closure  are 
that  red  tape  is  minimized, 
environmental  cleanup  is  conducted  on 
a  fast  track,  and  unused  land  is 
transferred  or  conveyed  for  the  most 
cost-effective  use  in  the  interest  of  the 
public  good. 

Preserve  Quality  and  Quantity  of 
Wetlands 

While  in  fiscal  year  1995.  the  Army 
Corps  of  Engineers  does  not  propose  any 
significant  regulatory-  actions  as  defined 
by  E.O.  12866.  the  Office  of  the 
Assistant  Secretary  of  the  Army  for  Civil 
Works  (OASA(C\V))  and  the  Corps  will 
propose  and  complete  several 
regulations  initiated  as  part  of  the 
Presidents  August  24. 1993.  Wetlands 
Protection  Plan.  This  plan  provides  for 
a  fair,  flexible  and  effective  approach  to 
protecting  America's  wetlands  through 
both  regulatory  and  nonrcgulatory 
mechanisms.  It  is  a  comprehensive 
package  of  improvements  to  Federal 
wetlands  programs  that  is  based  on  the 


fallowing  five  principles  for  Federal 
wetlands  policy: 

1.  An  interim  goal  of  no  overall  net 
loss  of  the  Nation's  remaining  wetlands, 
and  the  long-term  goal  of  increasing  the 
quality  and  quantity  of  the  Nation's 
wetlands  resource  base  must  be 
established; 

2.  Regulator)'  programs  must  be 
efficient,  fair,  flexible,  and  predictable, 
and  must  be  administered  in  a  manner 
that  avoids  unnecessary  impacts  upon 
private  property  and  the  regulated 
public,  and  minimizes  those  effects  that 
cannot  be  avoided,  while  providing 
effective  protection  for  wetlands. 
Duplication  among  regulatory  agencies 
must  be  avoided  and  the  public  must 
have  a  clear  understanding  of  regulatory 
requirements  and  various  agency  roles; 

3.  Nonregulatory  programs,  such  as 
advance  planning,  wetlands  restoration, 
inventory,  and  research,  and 
public/private  cooperative  efforts  must 
be  encouraged,  to  reduce  the  Federal 
Government's  reliance  upon  regulatorv 
programs  as  the  primary  means  to 
protect  wetlands  resources  and  to 
accomplish  long-term  wetlands  gains; 

4.  The  Federal  Government  should 
expand  partnerships  with  State.  Tribal, 
and  local  governments,  the  private 
sector  and  individual  citizens  and 
approach  wetlands  protection  and 
restoration  in  an  ecosystem/watershed 
context,  and; 

5.  Federal  wetlands  policy  should  be 
based  upon  the  best  scientific 
information  available. 

The  OASA(CW).  through  the  Corps,  is 
developing  several  regulatory  initiatives 
with  respect  to  the  Department  of  the 
Army  (DA)  Section  404  Clean  Water  Act 
regulatory  program.  The  first  regulatory 
initiative  was  finalized  on  August  25, 
1993,  when  the  Corps,  along  with  the 
Environmental  Protection  Agency, 
issued  final  regulations  that  clarified  the 
scope  of  activities  regulated  under  the 
Clean  Water  Act.  The  clarification 
revised  the  definition  of  discharge  of 
dredged  material  to  include  incidental 
discharges  associated  with  drainage, 
mechanized  land  clearing, 
channelization  and  other  excavation. 
This  regulation  closed  a  loophole  that 
had  led  to  the  unregulated  destniction 
and  degradation  of  wetlands.  These 
regulations  also  clarified  the  point  that 
prior  converted  cropland  (areas  which 
no  longer  exhibit  wetlands 
characteristics)  will  not  be  subject  to  the 
Department  of  the  Army  Regulatory 
Program.  The  clarification  on  prior 
converted  cropland  eliminated 
inconsistencies  between  Federal 


wetlands  protection  programs  under  the 
Clean  Water  Act  and  the  Food  Security 
Act,  thus  reducing  uncertainty  for 
American  farmers  regarding  Federal 
jurisdiction  and  regulation.  Finally, 
these  regulations  clarified  that  certain 
pile-supported  structures  are  regulated 
under  the  Clean  Water  Act. 

In  1994  and  1995  the  Corps  is 
planning  to  propose  and  finalize  five 
regulations  pursuant  to  its  authorities 
under  Section  404  of  the  Clean  Water 
Act  and  Section  10  of  the  Rivers  and 
Harbors  Act  of  1899.  The  first  regulation 
establishes  the  wetland  delineator 
certification  program.  This  program 
provides  for  training  and  certification  of 
individuals,  as  provided  for  by  Section 
3Q7(e)  of  the  Water  Resources 
Development  Act  of  1990,  to  submit  for 
approval  wetland  delineations  in 
accordance  with  the  current  Federal 
wetland  delineation  manual. 
Individuals  can  be  certified  that  they 
meet  certain  standards  resulting  in  an 
expedited  decision  by  the  Corps  on  their 
submitted  wetland  delineation.  The  goal 
of  the  certification  program  is  to 
improve  the  quality  of  consultant- 
prepared  wetland  delineations  that  are 
submitted  to  the  Corps  so  that  they  can 
be  approved  more  quickly  by  the  Corps. 
The  second  regulation  will  establish  an 
administrative  appeal  process  whereby 
permit  applicants  and  landowners  can 
appeal  permit  denial  decisions  and 
jurisdiction  determinations.  The 
administrative  appeal  process  will 
increase  fairness  to  applicants  and 
landowners  in  the  permitting  process  by 
establishing  a  recourse  to  Corps  permit 
denial  decisions  short  of  going  to  court. 
The  process  will  also  provide  for  third- 
party  involvement  if  the  Corps 
reconsiders  a  previous  permit  denial. 
The  third  initiative  will  revise  some 
existing  nationwide  permits  to  ensure 
that  appropriate  environmental  factors 
are  considered  and  add  some  new 
nationwide  permits  to  reduce 
unnecessary  regulatory  burdens  to  the 
Corps  and  the  public  due  to  the  August 
23,  1993,  regulation  mentioned  above. 
The  revised  and  new  nationwide 
permits  will  also  increase  efficiency, 
minimize  duplication,  and  reduce 
inconsistencies  between  the  Clean 
Water  Act  and  the  Food  Security  Act 
wetlands  protection  programs.  "The 
fourth  initiative  will  increase  fairness 
and  efficiency  in  the  wetlands 
permitting  process  by  establishing 
deadlines  for  wetlands  permitting 
decisions  under  the  Clean  Water  Act. 
Normally,  decisions  will  be  made  90 
days  from  the  issuance  of  a  public 
notice  except  in  certain  situations  that 
are  beyond  the  control  of  the  Corps  or 


involve  delays  required  by  other  laws. 
The  final  regulation  will  be  a 
consolidation  of  the  Corps  rulemaking 
and  guidance,  including  the  above 
regulations,  that  have  been  issued  since 
the  last  consolidated  regulations  dated 
November  13. 1986.  The  regulations 
will  also  be  reorganized  to  make  them 
clearer  and  easier  to  use. 

Reform  Defense  Acquisition 

In  "Acquisition  Reform:  A  Mandate 
for  Change,"  the  Secretary  of  Defense 
highlighted  the  need  for  acquisition 
reform:  "The  Department  of  Defenses 
Bottom-up  Review  provides  the  vision 
and  the  blueprint  for  meeting  the 
security  challenges  of  the  post-Cold  War 
world,  responding  to  threats  anywhere 
in  the  world  where  U.S.  interests  are  at 
risk.  In  today's  environment,  the  current 
process  will  not  always  be  able  to  meet 
the  Department's  need.  DoD  will  not  be 
able  to  carr)'  out  this  blueprint  without 
dramatic  changes  in  its  acquisition 
processes— from  determining  what  the 
department  neejjs  to  logistics  support 
and  reutilization  requirements." 

To  meet  these  new  security 
challenges,  the  United  States  must  be 
able  to  rely  heavily  on  commercial 
companies  for  defense  needs.  It  cannot 
rely,  as  it  has  in  the  past,  exclusively  on 
companies  that  are  predominantly 
defense  suppliers.  As  the  Secretary  has 
stated,  "the  DoD  cannot  afford  the  extra 
costs  associated  with  keeping  its 
industrial  base  isolated  from  the 
national  base.  The  country  needs  the 
benefit  that  it  would  otherwise  lose  as 
a  result  of  the  defense  industrial  base 
being  kept  out  of  this  national  base." 

To  make  this  drastic  change,  the 
acquisition  process  must  be 
fundamentally  re-engineered,  to  ensure 
the  commercial  sector  is  fully  utilized  to 
support  Government  needs,  and  that  all 
possible  streamlining  measures  are 
adopted.  The  Acquisition  Streamlining 
Act,  pending  before  the  Congress, 
promises  to  be  a  major  step  towards 
achieving  this  goal.  Specifically,  the 
legislation  is  expected  to  provide  relief 
in  the  following  major  areas:  (1) 
comprehensive  authority  to  facilitate 
commercial  item  acquisition;  and  (2) 
simplifying  and  streamlining  most 
contract  actions.  Once  enacted,  this 
proposed  legislation  will  become  a 
center  of  regulatory  activity  in  the 
Department  of  Defense.  This  is 
anticipated  to  include  extensive  rewrite 
of  the  Federal  Acquisition  Regulation  . 
(FAR),  in  coordination  with  the  other 
Federal  Agencies,  the  Defense 
Supplements,  and  other  related  DoD 
Directives  and  Regulations.  In  addition 
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to  suc:h  actions  related  to  the  pending 
legislation,  there  is  already  a  substantial 
Federal-wide  FAR  rewrite  effort 
underway  as  a  result  of  a  National 
Performance  Review  (NPR) 
recommendation.  The  Department  is 
committed  to  acmiisition  reform  and 
will  continue  maVing  signincant 
improvements  in  this  area,  consistent 
with  the  NPR  and  E.O.  12866.  Assessing 
risk,  performing  cost-benefit  analysis, 
and  minimizing  burden  are  cornerstones 
in  the  establishment  of  a  cost-effective 
acquisition  process  that  is  consistent 
with  E.O.  12866. 

Improve  Health  Can  Delivery  in  the 
Defense  Department 

DoD  operates  an  extensive  system  of 
military  medical  treatment  facilities,  in 
support  of  two  missions:  wartime 
readiness  and  peacetime  benefits.  The 
readiness  mission  maintains  the 
peacetime  health  of  active  duty 
personnel  and  makes  preparations  to 
attend  the  sick  and  wounded  in  war:  the 
benefits  mission  provides  a  health 
benefit  as  a  condition  of  service  to 
DoD"s  eligible  beneficiaries,  including 
dependents  of  active  duty  personnel 
and  retired  military  personnel  and  their 
dependents  and  survivors. 

The  principal  health-related 
regulatory  publications  of  the 
Department  involve  CHAMPUS.  the 
Civilian  Heahh  and  Medical  Prog^ram  of 
the  Uniformed  Services  (32  CFR  Part 
199).  Through  CHAMPUS.  DoD  shares 
in  the  cost  of  civilian  care  obtained  by 
eligible  beneficiaries  when  services  arc 
unavailable  in  military  medical 
treatment  facilities.  CHAMPUS 
regulations  address  comprehensively 
issues  such  as  eligibility,  benefits, 
authorized  providers,  claims  payment, 
appeals  procedures,  and  the  like. 
Changes  to  the  CHAMPUS  regulations 
are  coordinated  by  DoD  with  the 
Departments  of  Transportation  (U.S. 
Coast  Guard)  and  Health  and  Human 
Services  (Public  Health  Ser\'ice).  which 
also  have  beneficiaries  eligible  for 
CHAMPUS. 

Amendments  to  the  CHAMPUS 
regulations  generally  focus  on  program 
changes  arising  fit>m  revisions  to  the 
program's  statutory  base,  or  from  DoD 
initiatives  to  improve  the  program.  Over 
the  next  few  years,  changes  in 
management  of  high  cost  care  and 
revisions  to  reimbursement  approaches 
for  providers  will  be  among  DoD's 
regulatory  priorities. 

A  major  health  care  initiative  of  DoD 
is  the  TRICARE  Program,  which  is 
intended  to  improve  the  management 
and  integration  of  health  care  delivery 
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in  military  medical  treatment  facilities 
and  CHAMPUS.  and  to  increase  access 
to  health  services,  control  health  care 
costs,  and  strengthen  quality  assurance 
activities.  A  major  fieature  of  TRICARE 
will  be  local  health  care  delivery 
networks  based  on  arrangements 
between  military'  and  civilian  providers 
and  organizations.  Beneficiaries  will  be 
able  to  enroll  in  an  HMO-like  option  to 
receive  all  their  care  from  this  integrated 
military-civilian  network,  or  obtain  care 
on  a  case-by-case  basis  from  the  network 
at  preferred  cost  sharing  rates. 

The  regulatory  vehicle  for 
implementation  of  TRICARE  will  be  an 
amendment  to  the  CHAMPUS 
regulation.  This  amendment  will 
support  the  objectives  of  E.O.  12866.  in 
that  it  will  address  the  identified  cost, 
quality  and  access  concerns  in  health 
care  in  a  sensible,  cost-effective  manner 
consistent  with  the  President's  priorities 
and  with  existing  law  and  regulation. 
We  will  seek  public  comment  and 
promulgate  rule  changes  regarding  the 
new  health  care  choices  to  be  made 
available  to  beneficiaries  and  their 
attendant  costs,  the  additional  health 
care  management  requirements  to  be 
introduced,  and  rules  for  establishment 
and  operation  of  provider  networks.  An 
extensive  and  ongoing  effort  to  inform 
the  public  about  TRICARE  will  enhance 
the  E.O.  12866  objective  of  providing 
full  information  to  the  public  to 
encourage  substantial  and  meaningful 
participation  in  the  regulatory  process. 
The  Department  of  Defense  (DoD)  has 
planned  one  significant  regulatory 
action  for  accomplishment  in  fiscal  year 
1995.  It  concerns  the  revitalization  of 
communities  impacted  by  base  closures 
and  is  described  below 


DOD— Otnce  of  the  Secretary  (OS) 


FINAL  RULE  STAGE 


23.  •  REVITALIZiNG  BASE  CLOSURE 
COMMUNITIES 

Legal  Auttwrtty: 

10  use  2687  note 

CFR  Citation: 

32  CFR  90 

Legal  Deadline: 

Final.  Statutory.  May  30.  1994. 

Such  guidance  must  be  i.ssued  and 

effective  to  enable  the  Department  of 

Defense  (DoD)  to  perform  various  acts 

required  by  law  and  to  be 

accomplished  prior  to  May  30.  1994. 


At>stract: 

The  interim  final  rule  promulgates 
guidance  required  by  section  2903  of 
the  National  Defense  Authorization  Act 
for  fiscal  year  1994.  and  provides 
interpretive  guidance  concerning  other 
changes  to  the  base  realignment  and 
closure  process  generated  by  Title  XXIX 
of  the  Act.  This  interim  final  rule  also 
establishes  policy  and  procedure, 
assigns  responsibilities,  and  delegates 
authority  under  the  President's  Five- 
Part  Plan,  "A  Program  to  Revitalize 
Base  Closure  Communities."  July  2. 
1993. 

Statement  of  Need: 

DoD  is  engaged  in  a  major  downsizing, 
resulting  in  less  land  and  buildings 
needed  to  support  the  defense  mission. 
As  a  result  of  Presidential  and 
Congressional  approval  of 
recommendations  proffered  by 
nonpartisan  commissions  provided  for 
in  Public  Laws  100-526  and  101-510  to 
assess  closure  recommendations  of  the 
Secretary  of  Defense.  DoD  is  presently 
in  the  process  of  closing  70  major 
installations  throughout  the  United 
States.  Furthermore,  additional  closing 
recommendations  and  actions  may 
evolve  from  subsequent  commission 
meetings  scheduled  in  1995.  Integral  to 
this  action,  and  the  President's  five-part 
plan  to  revitalize  base  closure 
communities,  is  the  need  to  define  and 
establish  policy  and  responsibilities 
that  ensure  expeditious  and  viable 
disposition  of  associated  real  and 
personal  property,  as  well  as  speed  the 
economic  recovery  of  communities 
where  bases  identified  for  closure  are 
located.  This  interim  rule  addresses 
that  need  by  prescribing  procedures 
under  which  this  property  may  be 
made  available  to  the  affected 
communities,  and  the  process  under 
which  other  Federal  agencies  and 
providers  of  assistance  for  the  homeless 
may  acquire  excess  and  surplus 
property.  The  pivotal  legislation  for  this 
action  is  Title  XXIX  of  Public  Law  103- 
160.  "Base  Closure  Communities 
Assistance,"  commonly  referred  to  as 
the  "Pryor  Amendment." 

Summary  of  the  Legal  Basis: 

On  July  2.  1993.  President  Clinton 
announced  his  five-part  plan  for  the 
economic  revitalization  of  communities 
where  military  bases  are  slated  to  close. 
The  plan.  "A  Program  to  Revitalize 
Base  Closure  Communities."  is  a  high 
administration  priority.  The 
Department  of  Defense  worked  with 
representatives  of  the  National 
Economic  Council  and  the  Congress  to 
develop  legislation  that  would  enable 


the  Department  to  implement  the  plan. 
Title  XXIX  of  the  National  Defense 
Authorization  Act  for  fiscal  year  1994 
includes  the  enabling  provisions.  The 
interim  final  rule  promulgates  guidance 
required  by  section  2903  of  the  Act  and 
provides  interpretive  guidance 
concerning  other  changes  to  the  base 
realignment  and  closure  process 
generated  by  Title  XXDC  of  the  Act.  The 
legal  authority  for  this  interim  final 
rule  is  10  USC  2687  note.  The  guidance 
was  issued  as  an  interim  final  rule  in 
order  for  the  Department  of  Defense 
(DoD)  to  perform  various  acts  required 
by  law  prior  to  May  30,  1994. 

Alternatives: 

Previously,  Federal  law  required  DoD 
to  put  closed  bases  and  installations  up 
for  sale.  After  sale,  they  could  be  used 
for  development  that  would  result  in 
the  creation  of  jobs  and  associated 
revenues.  Oftentimes,  bases  were  slow 
to  sell,  lying  fallow  for  long  periods 
of  time,  thus  constituting  a 
counterproductive  economic  situation 
for  the  Government,  as  well  as  the 
associated  community.  As  a  result  of 
recommendations  by  an  interagency 
working  group  convened  by  the 
National  Economic  Council,  a  legal 
basis  was  established  for  new 
disposition  alternatives  in  such  base 
closure  situations.  Title  XXIX  of  Public 
Law  103-160,  "Base  Closure 
Communities  Assistance,"  authorizes 
several  significant  and  facilitating 
departures  fiom  past  procedures.  Such 
major  new  alternatives  as  authorizing 
conveyances  of  real  and  personal 
property  at  or  below  fair  mariiet  value 
to  local  redevelopment  authorities, 
making  property  available  for  economic 


development  at  no  initial  cost  when  a 
market  doesn't  exist,  and  sharing 
profits  on  future  leases  and  sales,  give 
top  priority  to  the  early  reuse  of  a 
base's  valuable  assets.  DoD  has 
incorporated  into  its  overall  base 
closure  program  these  innovative 
disposition  alternatives  that  define  the 
goals  of  the  President's  five-part  plan 
for  revitalization  of  base  closure 
communities. 

Anticipated  Costs  and  Benefits: 

The  primary  cost  of  this  regulatory 
action  is  that  associated  with  the 
establishment  and  management  of 
procedures  which  provide  for  the  rapid 
redevelopment,  creation  of  new  jobs, 
and  speedy  economic  recovery  of 
communities  where  bases  are  slated  to 
close.  It  is  minimal.  Benefits,  on  the 
other  hand,  will  be  substantial  and  will 
accrue  to  the  Government  and  the  local 
communities.  The  Government  may 
receive  revenue  as  a  result  of  direct 
sales,  or  later  revenues  as  a  result  of 
profit  sharing  in  the  future  sale  or  lease 
of  real  and  personal  property  conveyed 
without  initial  cost.  "The  local 
communities  will  receive 
redevelopment  benefits  in  either  case. 
It  is  a  win-win  situation.  In  both 
scenarios,  however,  ensuring  that  the 
overall  benefit  to  society  outweighs  the 
costs  incurred  is  a  DoD  priority. 

Risks: 

The  degree  of  risk  is  lessened 
considerably  by  incorporating  the  risk 
variables  into  the  language  of  the 
regulatory  action  itself.  For  financial 
risk  to  the  Government,  this  is 
considerably  reduced  by  receiving 
revenues  from  an  outright  sale  of  tlie 


property  as  before,  or  receiving 
revenues  later  through  profit-sharing, 
an  option  that  was  never  before 
available.  The  risk  of  economic 
hardship  on  the  community  is  reduced 
because  there  is  a  built-in  mechanism 
to  have  the  property  conveyed  at  no 
cost  to  the  community  if  the 
community  is  not  market  ready. 
Through  this  innovative  regulatory- 
approach,  risk  is  minimized  on  both 
sides  of  the  regulatory  action. 

Timetable: 


Action 

Date 

FR  Ctta 

Interim  Final  Rule 

04/06/94 

59  FR  16123 

Interim  Final  Rule 

04/06/94 

59  FR  16123 

Effective 

Interim  Final  Rule 

07/05/94 

59  FR  16123 

Comment  Period 

End 

Put>lic  Hearing 

07/1 8/W 

59  FR  36367 

Procedures  Interim 

Final  Rule 

Extension  of 

08/05«4 

59  FR  34382 

Comment  Period 

Interim  Final  Rule 

Public  Hearing  Intenm0a/05W 

59  FR  35463 

Final  Rule 

Final  Action 

lO/OQfW 

Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

F.  Savat 

Department  of  Defense 
Office  of  the  Secretary 
703  614-5356 

RIN:  0790-AF61 

BILUNG  CODE  381(M)1-F 
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DEPARTMENT  OF  EDUCATION  (ED) 
1994  Regulatory  Plan 

The  Department  of  Education  is  a  new 
(1980)  and  relatively  small  agency  with 
a  vast  and  critical  mission: 

to  ensure  equal  access  to  eductition  and  to 
promote  educational  excellence 
throughout  the  Nation. 

For  fiscal  year  1995,  the  Departments 
regulatory  plan  focuses  on  the  following 
priorities: 

•  Initiating  a  major  restructuring  of  the 
complex  Federal  student  loan 
program  to  achieve  Presidential  goals 
of  increasing  access  to  higher 
education  while  saving  Federal 
education  dollars; 

•  Fuiniling  the  President's  commitment 
to  reinvent  the  Federal  role  in 
education  and  to  provide  support  and 
leadership  to  the  national  effort  to 
overhaul  the  Nation's  elementary  and 
secondary  education  system; 

•  Implementing  the  President's  initiative 
to  establish  a  national  framework 
within  which  Stales  can  create 
Statewide  School-to-Work 
opportunities  systems  that  provide 
American  youth  with  the  knowledge 
and  skills  to  make  an  effective 
transition  from  school  to  further 
education  and  a  first  job  in  a  high- 
skill,  high-wage  career; 

•  Promoting  systemic  reform  in  the 
Nation's  elementary  and  set:ondary 
s«;hools  through  implementation  of 
the  reauthorization  of  the  Elementary 
and  Setondary  Education  Act;  and 

•  Expanding  the  consumer  information 
available  to  students  and  student 
athletes  to  support  informed 
educational  choices. 

In  carrying  out  these  priorities  the 
Department  will  strive  to  meet  the 
Se<:retary's  goals  for  providing  more 
timely  and  efficient  service  to  the 
Departments  customers  and  for 
achieving  more  effective  management  of 
the  Department  and  its  programs.  The 
Department  is  particularly  committed  to 
exploring  alternatives  to  regulation,  and 
to  regulating  only  when  ne<;essary  to 
achieve  essential  objet;tives.  Existing  ' 
regulations  will  be  reviewed  with  a 
fresh  per«!pe<;tive  to  determine  whether 
they  are  necessary  and  clear  and  lo 
eliminate  burdensome  requirements. 

The  Department  will  continue  to 
consult  with  the  public,  using 
regulatory  negotiation  and  other 
innovative  techniques  lo  maximize 
public  participation.  Most  recently, 
regulatory  negotiation  has  been  u.sed 
suc(  essfully  by  the  Department  in 
developing  regulations  for  the  Federal 


Direct  Student  Loan  Program  and  in 
achieving  consensus  on  the  guarantee 
agency  reserves  provisions  of  the 
Federal  Family  Education  Loan  Program 
regulations.  The  Office  of  Special 
Education  and  Rehabilitative  Ser\'ices 
has  shared  draft  regulations  through  an 
electronic  bulletin  board.  Also,  before 
drafting  regulations  to  implement 
reauthorizing  legislation,  the 
Department's  Office  of  Bilingual 
Education  and  Minority  Languages 
Affairs  and  Office  of  Educational 
Research  and  Improvement  began 
Outreach  activities  in  the  educational 
community  to  identify  regulatory  issues. 
The  Department  also  coordinates  with 
other  appropriate  agencies  throughout 
the  regulations  development  process. 
Examples  in  the  coming  year  include 
coordinating  programs  under  the 
School-to- Work  Opportunities  Act  with 
the  I>epartment  of  Labor  and 
coordinating  regulatory  actions 
supporting  empowerment  zones  and 
enterprise  communities  with  the- 
Departments  of  Agriculture  and  Housing 
and  Urban  Development.  The  Secretary 
expects  similar  successful  te<;hniques  to 
be  used  more  extensively  in  the  future. 

In  accordance  with  Executive  Order 
12866,  the  Department  is  improving 
assessment  of  the  costs  and  benefits  of 
its  regulations,  recognizing  that  many 
Department  regulations  involve 
nonquantifiable  costs  and  benefits.  For 
example,  in  developing  regulatory 
amendments  for  the  State  Vo<:ational 
and  Applied  Technology  Education 
Program  (not  included  in  this 
Regulatory  Plan),  the  Department 
contacted  State  and  local  officials  to 
ascertain  the  costs  and  benefits  that 
would  result  if  the  proposed  changes 
were  adopted.  The  Department  also 
arranged  meetings  with  representatives 
from  State  and  local  governments  and 
groups  representing  special  populations 
to  seek  additional  information  on  costs 
and  benefits. 

Throughout  the  regulatory  process, 
the  Department  proposes  lo  be  a 
laboratory  for  innovation  and  expects  to 
be  judged  on  how  well  it  fulfills  these 
objectives. 

SlalemenI  of  Regulatory  Priorities 

The  U.S.  Department  of  Education 
will  have  five  major  regulatory  priorities 
in  1994: 

Federal  Direct  Student  Loan  Program 

The  Federal  Direct  Student  Loan 
Program  is  a  high  regulafor>  priority  for 
the  Department  of  Education  be<:ause  it 
is  an  important  new  AdminLslralion 
program,  represents  a  significant 


investment  of  Federal  funds  affe<;ting 
many  American  families,  and  involves 
complex  regulatory  processes  including 
regulatory  negotiation. 

The  Student  Loan  Reform  Act  of  1993 
established  the  Federal  Direct  Student 
Loan  Program  under  the  Higher 
Education  Act  of  1965,  as  amended. 
Under  the  Federal  Direct  Student  Loan 
Program,  loan  capital  is  provided 
directly  to  student  and  parent  borrowers 
by  the  Federal  Government  rather  than 
through  private  lenders.  Direct  loans 
will  account  for  5  percent  of  the  total 
new  Federal  student  loan  volume  for 
academic  year  1994-95,  estimated  to  bo 
more  than  $1  billion.  Direct  loans  will 
increase  to  at  least  60  percent  of  new 
student  loans  by  academic  year  1998-99. 
Direct  lending  will  save  taxpayers  an 
estimated  $4.3  billion  through  fiscal 
year  1998  (and  $1  billion  each  year 
thereafter)  by  eliminating  private-sector 
excess  profits  in  the  current  student 
financial  aid  system  and  capitalizing  on 
the  Federal  Government's  ability  to 
borrow  at  a  lower  interest  rate.  A 
streamlined  system  offering  "one-stop 
shopping"  will  make  borrowing  and 
repayment  easier  for  students.  Students 
also  will  have  an  income-contingent 
repayment  option  that  tailors  their 
monthly  payments  to  their  income. 

As  permitted  by  the  statute,  the 
Department  has  already  published  some 
interim  standards  and  procedures  to 
administer  the  program  during  the  first 
year  (1994-1995).  School  selection 
criteria  and  loan  origination  criteria  for 
the  second  year  (1995-  1996)  have  also 
been  published.  Other  standards, 
criteria,  procedures,  and  regulations  to 
implement  the  program  in  the  se<;ond 
and  subsequent  years  are  heiitg 
developed  through  regulatory 
negotiation. 

Goals  2000:  Educate  America  Art 

The  Goals  2000:  Educate  America  Act 
(Goals  2000),  Pub.  L.  103-227,  enacted 
March  31.  1994,  is  the  leading  edge  of 
this  Administration's  strategy  to 
reinvent  the  Federal  role  in  education 
and  to  provide  support  and  leadership 
to  the  national  effort  to  overhaul  thi? 
elementary  and  secondary  education 
system.  Goals  2000  (1)  codifies  and 
expands  the  National  Education.Goals; 

(2)  establishes  the  National  Education 
Goals  Panel  and  the  National  Education 
Standards  and  Improvement  Council; 

(3)  challenges  States  to  develop  content 
and  student  performance  standards, 
opportunity-to-leam  standards,  and 
State  as.sessments,  and  provides  for 
development  of  national  standards:  (4) 
provides  fimding  to  support,  accelerate. 


and  sustain  State  and  local 
improvement  efforts  in  the  system  of 
education;  (5)  provides  Federal 
leadership  on  the  use  of  technology  for 
educational  programs;  (6)  provides 
authority  to  waive  statutory  and 
regulatory  requirements  that  impede  the 
ability  of  a  State,  local  educational 
agency,  or  school  to  carry  out  State  or 
local  improvement  plans;  and  (7) 
establishes  the  National  Skill  Standards 
Board  to  be  a  catalyst  in  stimulating  the 
development  and  adoption  of  a 
voluntary  national  system  of  skill 
standards,  assessment,  and  certification. 

The  Department  of  Labor  will 
administer  the  provisions  relating  to  the 
National  Skill  Standards  Board;  the 
Department  of  Education  will 
administer  the  remaining  provisions.  It 
is  likely  that  regulations  will  be 
necessary  to  implement  certain  aspects 
of  Goals  2000.  However.  Goals  2000 
provides  an  ideal  laboratory  for 
employing  alternatives  to  regulation 
whenever  possible,  in  keeping  with  (1) 
the  intent  of  the  legislation  to  foster 
flexibility  and  innovation  at  the  State 
and  local  level,  (2)  the  spirit  of 
Executive  Order  12866  instructing 
agencies  to  promulgate  regulations  only 
where  necessary,  and  (3)  this 
Department's  approach  to  regulation. 

Scbool-to-Work  Opportunities  Act 

The  School-to-Work  Opportunities 
Act  of  1993.  Pub.  L.  103-239.  enacted 
May  4, 1994.  establishes  a  School-to- 
Work  Opportunities  Initiative,  to  be 
jointly  administered  by  the  Departments 
of  Education  and  Labor.  This  initiative 
establishes  a  national  framework  within 
which  States  can  create  Statewide 
School-to-Work  Opportunities  systems 
that  provide  American  youth  with  the 
knowledge  and  skills  to  make  an 
effective  transition  from  school  to 
further  education  and  a  first  job  in  a 
high-skill,  high-wage  career.  Under  the 
initiative,  the  Federal  Government 
provides  "ventiue  capital"  to  Stales  and 
communities  to  stimulate  the  creation  of 
Statewide  School-to-Work 
Opportunities  systems.  These  systems 
will  build  bridges  from  school  to  work 
that  provide  students  with  an  integrated 
array  of  learning  and  employment 
experiences.  Under  the  Act.  School-to- 
Work  Opportunities  systems  must 
include  three  core  components:  (1) 
work -based  learning;  (2)  school-based 
learning;  and  (3)  connecting  activities. 
The  work-based  learning  component 
provides  students  with  a  planned 
program  of  job  training  and  experiences 
in  a  broad  range  of  tasks  in  an 
occupational  area  as  well  as  paid  work 
experience  and  workplace  mentoring. 


The  school-based  learning  component 
includes  a  coherent  multiyear  sequence 
of  instruction — ^typically  begiiming  in 
the  eleventh  grade  and  ending  after  at 
least  one  year  of  postsecondary 
education — tied  lo  the  high  academic 
and  skill  standards  to  be  developed 
under  the  Goals  2000:  Educate  America 
Act.  Finally,  the  connecting  activities 
component  ensures  coordination  of  the 
work-  and  school-based  learning 
components  by  providing  technical 
assistance  in  designing  work-based 
learning  components,  matching  students 
with  employers'  work-based  learning 
opportunities,  and  collecting 
information  on  what  happens  to 
students  after  they  complete  their 
program  of  studies. 

Since  this  initiative  will  be 
administered  jointly  with  the 
Department  of  Labor,  we  are  working 
closely  with  the  Department  of  Labor  to 
determine  what  regulations  will  be 
necessary  for  implementation.  It  is 
urgent  that  we  move  forward  quickly  on 
this  initiative.  As  States  and  localities 
begin  constructing  School-to-Work 
Opportunities  systems,  our  international 
competitors  already  have  those  systems 
and  are  moving  to  strengthen  them.  In 
order  to  ensure  rapid  and  efficient 
implementation  of  the  Act,  we  are  also 
exploring  possible  alternatives  to 
regulation. 

Elementary  and  Secondary  Education 
Act  Reauthorization  (Part  A  of  Title  I  of 
the  Elementary  and  Secondary 
Education  Act  1965) 

The  Elementary  and  Secondary 
Education  Act  (ESEA)  reauthorization 
would  (1)  reauthorize  jmd  restructure 
the  elementary  and  secondarj-  education 
programs  of  the  Department  of 
Education  to  make  them  better  vehicles 
for  helping  all  children  achieve  high 
standards;  (2)  direct  greater  Federal 
resources  to  the  poorest  schools  and 
communities;  (3)  support  education 
reforms  underway  in  the  States;  (4) 
support  sustained,  intensive 
professional  development  in  the  core 
academic  subjects  for  educators;  (5) 
assist  efforts  to  make  schools  safe  and 
drug-free;  and  (6)  provide  increased 
State  and  local  administrative 
flexibility,  in  return  for  greater 
accountability  for  successful  education 
results.  The  ESEA  is  one  of  the  Federal 
Government's  largest  investments  in 
education. 

Assuming  passage  of  this  critical 
legislation,  regulations  may  be 
necessary  to  implement  many  of  the 
changes  to  the  ESEA.  In  particular, 
regulations  are  likely  to  be  necessary  to 


implement  changes  to  the  Chapter  1 
Program  in  Local  Educational  Agencies. 

Student  Right-to-Know  Act 

The  regulations  implementing  the 
Student  Right-to-Know  Act  would 
require  institutions  of  higher  education 
participating  in  any  program  authorized 
by  Title  IV  of  the  Higher  Education  Act 
of  1965,  as  amended,  to  collect  and 
disclose  graduation  and  transfer  rates  to 
both  current  and  prospective  students. 
Institutions  would  also  be  required  to 
report  these  rates  to  the  Secretar>'.  These 
proposed  regulations  will  (1)  assist 
students  and  their  families  to  make 
more  informed  decisions  about  which 
institution  a  student  should  attend;  (2) 
allow  institutions  to  better  evaluate  the 
effectiveness  of  their  programs;  and  (3) 
establish  a  uniform  methodology  for  the 
collection  of  graduation  and  transfer 
rates. 


ED — Office  of  Elementary  and 
Secondary  Education  (OESE) 


PROPOSED  RULE  STAGE 


24.  •  GOALS  2000:  EDUCATE 
AMERICA  ACT 

Legal  Authority: 

PL  103-227 

CFR  Citation: 

Not  yet  determined 

Legal  Deadline: 

None 

Abstract: 

The  Goals  2000:  Educate  America  Act 
codifies  and  provides  a  framework  for 
monitoring  the  attainment  of  the 
National  Education  Goals  (through  the 
National  Education  Goals  Panel  and  the 
National  Education  Standards  and 
Improvement  Council);  supports  State 
systemic  education  reform;  establishes 
the  National  Skill  Standards  Board; 
helps  ensure  safe  schools;  and 
reauthorizes  the  Department  of 
Education's  Office  of  Educational 
Research  and  Improvement. 

Statement  of  Need: 

No  final  determination  has  been  made 
as  to  specific  regulations  that  will  be 
necessary  to  implement  the  new- 
legislation,  and  which  of  these 
regulations  will  be  the  most  significant. 
However,  a  preliminary  analysis 
indicates  that  the  regulations  needed  to 
implement  Title  11  (National  Education 
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Reform  Leadership.  Standards,  and 
Assessments)  and  Title  III  (State  and 
Local  Education  Systemic 
Improvement)  may  warrant  inclusion  in 
the  Department's  1994  Regulatory  Plan. 

Title  II  of  Coals  2000  authorizes  grant 
programs  to  develop  voluntary  national 
opportunity-to-leam  standards  and  to 
defray  the  cost  of  developing,  testing. 
and  evaluating  State  assessments  for 
measuring  student  achievement  against 
their  content  and  student  performance 
standards.  Title  U  also  authorizes  a 
grant  program  to  assist  States  in 
planning  effectively  for  the  use  of 
technology  in  schools. 

Title  III  creates  a  program  of  grants  to 
States  to  support,  sustain,  and 
accelerate  State  and  local  efforts  to 
reform  education  so  that  all  students 
can  meet  challenging  State  standards. 
The  President  has  requested  nearly 
$700  million  for  the  Title  III  program 
for  fiscal  year  1995.  This  important 
new  program  will  create  a  partnership 
between  the  Federal  Government  and 
State  and  local  governments  dedicated 
to  promoting  and  sustaining  the 
reforms  that  are  needed  in  our 
Nations's  schools. 

Alternatives: 

The  Secretary  believes  that  Goals  2000 
offers  an  excellent  opportunity  for 
employing  alternatives  to  regulation 
whenever  possible,  reflecting  the  intent 
of  the  legislation  to  foster  flexibility 
and  innovation  at  the  State  and  local 
level.  With  respect  to  Title  III.  Goals 
2000  authorizes  the  Secretary  to  waive 
certain  Federal  requirements  that  could 
hinder  States  and  school  districts  from 
carrying  out  their  school  improvement 
plans. 

Anticipated  Costs  and  Benefits: 

The  regulations  are  expected  to  impose 
minimal  requirements  necessary  to 
ensure  the  proper  expenditure  of 
Federal  funds.  A  more  exact  estimate 
of  the  anticipated  costs  and  benefits 
will  be  made  as  soon  as  the  scope  of 
the  regulations  has  been  determined. 

Risks: 

These  regulations  would  not  addre.ss  a 
risk  to  public  health,  safety,  or  the 
environment. 

Timetable: 


Action 


Oste 


FR  Cit* 


NPRM 
Final  Action 


12/00/94 
03AXV95 


Small  Entities  Affected: 
None 


Government  Levels  Affected: 

None 

Agency  Contact: 

Paul  G.  Freebome 
General  Attorney 
Department  of  Education 
Office  of  the  General  Counsel 
600  Independence  Avenue  SW. 
Room  5131.  FB-10 
Washington,  DC  20202-2241 
202  401-2884 

RIN:  1810-AA72 
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25.  •  PART  A  OF  TITLE  I  OF  THE 
ELEMENTARY  AND  SECONDARY 
EDUCATION  ACT  OF  1965 

Legal  Authority: 

20  use  2701  to  2731;  20  L'SC  2821 
to  2838;  20  USC  2851  to  2854;  20  USC 
2891  to  2901 

CFR  Citation: 

34  CFR  200 

Legal  Deadlina: 

None 

Abstract 

Title  I  of  the  Elementary  and  Secondary 
Education  Act  of  1965.  originally 
enacted  as  part  of  the  War  on  Poverty, 
was  landmark  legislation  that 
responded  to  the  need  for  extra 
resources  to  equalize  educational 
opportunities  for  children  in  high- 
poverty  schools.  Over  the  years.  Title 
1  has  helped  raise  the  performance  of 
disadvantaged  children,  encouraged 
parents  to  become  engaged  in  their 
children's  schooling,  equalized  local 
expenditures  in  high-poverty  schools 
with  those  of  other  schools  in  the 
district,  and  provided  supplemental 
services. 

Statement  of  Need: 

By  the  early  1970s,  the  program  had 
evolved  into  its  current  form-small- 
group  instruction  in  separate  classes, 
most  often  focused  on  low-level  skills 
in  reading  and  arithmetic  at  the 
elementary  school  level.  In  1993.  over 
$6  billion  is  being  provided  to  school 
districts  to  support  extra  educational 
services  for  over  5.5  million  low- 
achieving  children.  Recent  funding  has 
averaged  about  $1,000  per  participant. 

Title  I  helped  to  equalize  educational 
opportunities  and  support  a  national 
focus  on  basic  skills  in  the  1970s. 
During  this  period  and  most  of  the 
1980s,  for  example,  the  gap  in 
mathematics  achievement  between 


students  in  disadvantaged  urban 
communities  and  more  advantaged 
students  narrowed  substantially, 
according  to  the  National  Assessment 
of  Educational  Progress  (NAEP). 

However,  in  recent  years,  progress  has 
stalled,  and  NAEP  indicates  that  the 
gap  appears  to  be  widening.  Schools  in 
very  high-poverty  communities,  in 
particular,  have  shown  little 
improvement.  Children  in  high-poverty 
schools  exhibit  great  need;  yet  their 
schools  appear  unable,  for  the  most 
part,  to  provide  the  enriching 
instruction  and  support  those  children 
need  to  succeed  at  a  level  equal  to 
other  students  and  to  meet  challenging 
standards  expected  of  all  students. 

The  ESEA  reauthorization  includes 
Title  I  (Federal  grants  to  high-poverty 
areas).  Title  II  (Dwight  D.  Eisenhower 
Professional  Development  Program. 
Technical  Assistance  Centers),  Title  III 
(technology  research  and  development, 
demonstration  projects).  Title  IV  (safe 
and  drug-free  schools  and 
communities).  Title  V  (promoting 
school  equity).  Title  VI  (Indian 
education).  Title  VII  (bilingual 
education).  Title  VIII  (Impact  Aid),  and 
amendments  to  various  other  education 
laws.  In  accordance  with  the 
Department's  program  for  review  of 
existing  regulations  under  Executive 
Order  12866  in  conjunction  with 
reauthorization,  all  of  these  regulations 
will  be  reviewed  to  determine  whether 
they  should  be  modified  or  eliminated. 

The  most  significant  regulations 
affected  by  the  reauthorization  are 
those  for  Uie  Chapter  1  Program  in 
Local  Educational  Agencies  in  34  CFR 
Part  200.  The  present  Chapter  1 
structure  is  not  adequate  to  meet  the 
National  Education  Goals  and  the  high 
standards  called  for  in  the  Goals  2000: 
Educate  America  Act.  Rather  than 
addressing  each  of  the  Chapter  1 
structural  problems  individually,  which 
could  result  in  piecemeal  changes,  the 
Administration's  proposal  takes  a  new 
look  at  the  program:  what  we  expect 
it  to  do;  how  Chapter  1  fits  into  the 
entire  effort  of  school  reform;  how  it 
relates  to  the  children's  other 
educational  experiences;  how  to 
provide  the  resources  and  assistance 
schools  need  to  work  effectively;  and 
where  responsibility  for  education  lies. 
The  proposed  reauthorization  would 
return  the  program  to  its  original  name 
of  Title  I,  reaffirming  the  original  intent 
of  the  program,  yet  radically 
transforming  its  structure. 


Alternatives: 

Following  the  enactment  of 
reauthorization  legislation,  the 
Secretary  will  consider  possible  options 
to  regulations  in  appropriate 
circumstances. 

Anticipated  Costs  and  Benefits: 

To  the  extent  regulations  are  necessary 
to  implement  part  A  of  Title  I, 
consistent  with  Executive  Order  12866, 
they  are  expected  to  impose  minimal 
requirements  essential  to  ensure  the 
proper  expenditure  of  Federal  Funds 
and  efficient  and  effective  operation  of 
the  program.  A  more  exact  estimate  of 
the  anticipated  costs  and  benefits  will 
be  made  after  Title  I  reauthorization  is 
enacted  and  the  scope  of  the  necessary 
regulations  is  determined. 

Rislts: 

These  regulations  would  not  address  a 
risk  to  public  health,  safety,  or  the 
environment. 

Timetable: 


Action 


Date 


FR  at» 


NPRM 

Final  Action 


00/00/00 
00/00/00 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

State,  Local 

Agency  Contact: 

Wendy  Jo  New 

Compensatory  Education  Programs 

Department  of  Education 

Office  of  Elementa.'y  and  Secondarj- 

Education 

400  Mar}'land  Avenue  SW. 

Room  4400,  Portals  Building 

Washington,  DC  20202 

202  260-0982 

RIN:  1810-AA73 


ED — Office  of  Postsecondary 
Education  (OPE) 
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26.  STUDENT  RIGHT-TO-KNCW  ACT 
Legal  Authority: 
20  use  1092 
CFR  Citation: 

34  CFR  668 

Legal  Deadline: 

None 


Abstract: 

These  regulations  would  implement 
certain  provisions  of  the  Student  Right- 
to-FCnow  Act.  This  Act  requires  the 
disclosure  by  an  institution  of  its 
completion  or  graduation  rate  on  an 
annual  basis.  The  act  also  requires 
enrollment  information  and 
completion/graduation  rate  information 
about  the  institution's  athletes. 

Statement  of  Need: 

The  Student  Right-to-Know  Act 
expands  the  types  of  consumer 
information  that  institutions  of  higher 
education  must  disclose.  The 
regulations  implementing  the  Act 
would  require  institutions  of  higher 
education  participating  in  any  program 
authorized  by  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended,  to 
collect  and  disclose  graduation  and 
transfer  rates  to  both  current  and 
prospective  students.  In  addition, 
institutions  would  also  be  required  to 
report  these  rates  to  the  Secretary. 
These  proposed  regulations  will  (1) 
assist  students  and  their  families  to 
make  more  informed  decisions  about 
which  institutions  a  student  should 
attend;  (2)  allow  institutions  to  better 
evaluate  the  effectiveness  of  their 
programs;  and  (3)  establish  a  uniform 
methodologj'  for  the  collection  of 
graduation  and  transfer  rates. 

Alternatives: 

Regulations  are  necessar>'  to  implement 
the  statutory  requirements.  The 
Secretary  has  some  flexibility  with 
regard  to  the  scope  of  the  information 
required  under  the  disclosure 
requirement.  The  Department,  in 
conjunction  with  the  postsecondarj' 
education  community,  has  also 
developed  a  form  for  reporting 
graduation  rate  data.  This  form,  once 
it  is  finalized,  would  simplify  reporting 
for  institutions,  provide  the  Department 
with  accurate  and  consistent  data,  and 
allow  for  more  efficient. compilation 
and  comparison  of  the  data  when  the 
Secretary  publishes  the  information  as 
part  of  the  Department's  report  on  the 
condition  of  education  in  the  United 
States.  On  July  10.  1992,  the  Secretary 
published  proposed  regiilations  and 
received  numerous  comments  from  the 
academic  community.  These  comments 
will  be  incorporated  in  a  second  set 
of  proposed  regulations. 

Anticipated  Costs  and  Benefits: 

The  costs  associated  with  these 
regulations  will  be  those  for 
recordkeeping  and  disclosure  of  the 
information  on  graduation  and  transfer 
rates.  In  implementing  the  statutory 


requirements  and  providing 
information  to  consumers,  the  Secretary 
will  work  with  the  postsecondary 
education  community  to  minimize 
costs  for  institutions  to  the  extent 
possible. 

Rislis: 

These  regulations  do  not  address  a  risk 
to  public  health,  safety,  or  the 
environment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
NPRM 
Final  Action 


07/10/92    57  FR  30826 
08/24/92 

10/00/94 
03/00/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Paula  Husselmann 
General  Provisions  Branch 
Department  of  Education 
Office  of  Postsecondary  Education 
400  Maryland  Avenue  SW. 
Room  4318,  ROB-3 
Washington,  DC  20202 
202  708-7888 

RIN:  1840-AB44 

ED-OPE 

27.  FEDERAL  DIRECT  STUDENT 
LOAN  PROGRAM 

Legal  Authority: 

20  USC  1087  et  seq 

CFR  Citation: 

34  CFR  685 

Legal  Deadline: 

None 

Abstract: 

The  regulations  are  needed  to 
implement  certain  provisions  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  These  regulations  would  establish 
standards,  criteria,  procedures  and 
other  requirements  for  participation  in 
the  Direct  Loan  Program  in  the  1995- 
1996  and  subsequent  academic  years. 

Statement  of  Need: 

The  Student  Loan  Reform  Act  of  1993 
established  the  Federal  Direct  Student 
Loan  Program  under  the  Higher 
Education  Act  of  1965.  as  amelided 
(HEA).  See  subtitle  A  of  the  Omnibus 
Budget  Reconciliation  Act  of  1993  (Pub. 
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L  103-66.  enacted  August  10.  1993). 
I  Inder  the  Federal  Direct  Student  Loan 
Program,  loan  capital  is  provided 
directly  to  student  and  (>arent 
borrowers  by  the  Federal  Government 
rather  than  through  private  lenders  as 
in  the  Federal  Family  Education  Loan 
Program. 

The  statute  directs  the  Secretary  to 
exercise  discretion  in  the  selection  of 
schools  participating  in  the  program  so 
that  loans  made  under  the  program 
represent  no  more  than  5  percent  of 
new  student  loan  volume  for  academic 
year  1994-1995.  40  percent  for 
academic  year  1995-1996,  50  percent 
for  academic  years  1996-1997  and 
1997-1998.  and  60  percent  for  the 
academic  year  that  begins  in  1998. 

Regulations  are  necessary  to  establish 
the  standards,  criteria,  and  procedures 
to  impleinent  this  program.  For  the  first 
year  of  the  program  (1994-1995).  to  the 
extent  reasonable  and  necessary  for 
successful  implementation,  the 
Secretary  is  authorized  to  establish 
these  standards,  procedures,  and 
criteria  through  a  notice  published  in 
the  Federal  Register.  Beginning  with 
academic  year  1995-1996.  ail  standards, 
criteria,  procedures,  and  other 
implementing  regulations  are  required, 
to  the  extent  practicable,  to  be 
developed  through  a  negotiated 
rulemaking  process  (20  U.S.C  10a7g). 

Alternatives: 

In  order  to  comply  with  the  statutory 
requirement  for  negotiated  rulemaking, 
the  Se<.retary  of  Education  and  the 
Assistant  Secretary  for  Postsecondary 
Education  established  the  Direct 
Student  Loan  Regulations  Advisory 
Committee  which  assisted  in 
developing  proposed  regulations.  The 
committee  was  com|x>sed  of 
representatives  of  all  the  signifuuintly 
affwrted  interests  and  considered 
various  alternatives  in  developing  the 
regulations,  including  the  need  for  any 
regulations  at  all. 

Anticipated  Costs  and  Benefits: 

Regulations  are  needed  to  provide  a 
framework  for  the  Federal  Direci 
Student  Loan  Program  and  implement 
statutory  reauirements.  The  regulations 
are  expected  to  impose  minimal 
requirements  necessary  to  ensure  the 
appropriate  use  of  program  funds  and 
will  not  Impose  costly  and  excessive 
regulatory  burdens  or  require 
unnecessary  Federal  supervision.  Cost 
implications  are  among  the 
considerations  during  regulatory 
negotiation. 


Risks: 

These  regulations  would  not  address  a 
risk  to  public  heahh,  safety,  or  the 
environment. 

Timetable: 


Action 


FR  die 


08/18/94    59  FR  42626 
10Aa/94 


NPRM 

NPRM  Coownent 

PerkxJEnd 
Final  Action  12AXV94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

Rariiel  Edelstcin 

Program  Specialist 

Federal  Direct  Student  Loan  Program 

Department  of  Education 

Office  of  Postsecondary  Education 

400  Maryland  Avenue  SW. 

Room  3022,  ROB-3 

Washington,  DC  20202 

202  708-9406 

RIN:  1840-AC05 

ED-Office  of  Vocational  and  Adult 
Education  (OVAE) 


PROPOSED  RULE  STAGE 


28.  •  SCHOOL-TO-WORK 
OPPORTUNITIES  PROGRAM 

Legal  AutftorKy: 

PL  103-239 

CFR  Citation: 

None 

Legal  Deadline: 

None 

At)stract 

The  School-to-Work  Opportunities  Act 
establishes  a  national  framework  for  the 
development  of  a  School-to-VVork 
Opportunity  system  in  every  State  to 
provide  American  youth  with  the 
knowledge  and  skills  needed  to  make 
an  effective  transition  from  school  to 
a  first  job  in  a  high-skill,  high-wage 
career  or  to  further  education  and 
training. 

Statement  of  Need: 

Under  the  Act.  Federal  funds  will  be 
used  as  ventiue  capital  to  stimulate 
State  and  local  creativity  in  establishing 
statewide  SchooI-to-Work 
Opportunities  systems.  To  promote  this 


systemic  reform,  the  Act  would  provide 
State  and  local  participants  with  a 
substantial  degree  of  flexibility  to 
experiment,  or  to  build  upon  and 
enrich  current  promising  programs,  in 
fashioning  their  systems.  However, 
under  the  Act,  all  State  systems  must 
share  certain  common  features  nnd 
basic  program  components.  Moreover, 
through  the  formation  of  partnerships 
among  secondary  and  postsecondary 
educational  institutions,  public  and 
private  employers,  labor  organizations, 
government,  community  groups, 
parents,  other  key  groups,  communities 
will  take  "ownership"  and 
responsibility  for  giving  American 
youth  access  to  high-level  skills  and 
meaningful  employment  opportunities. 

Programs  funded  under  the  Act  will  be 
jointly  administered  by  the 
Departments  of  Education  and  Labor. 
The  Act  is  also  compatible  with,  and 
builds  on,  related  Stale  and  local 
School-to-VVork  grant  activities 
supported  by  both  Departments  under 
the  current  Job  Training  Partnership 
Act  and  the  Carl  D.  Perkins  Vocational 
and  Applied  Technology  Education  Act 
(Perkins  Act).  The  Act  authorizes  an 
appropriation  to  the  Secretaries  of 
Education  and  Labor  of  $300  million 
for  fiscal  year  1995.  and  such  sums  as 
may  be  necessary  for  each  of  the  fiscal 
years  1996  through  1999. 

Alternatives: 

Title  V  of  the  Aci  authorizes  the 
Secretaries  of  Education  and  Labor  to 
grant  waivers  of  statutory  and 
regulatory  requirements  of  certain 
Federal  job-training  and  education 
programs  administered  by  the 
Departments  of  Labor  and  Education  to 
all  States  (and  through  States  to  local 
partnerships)  that  have  approved  State 
,  plans.  The  purpose  of  the  waivers 
would  be  to  remove  impediments  to  the 
ability  of  a  State  or  local  partnership 
to  carry  out  an  effective  School-to-Work 
Opportunities  Program.  Title  V  also 
authorizes  local  partnerships  that  carry 
out  programs  under  the  Act  in  high- 
poverty  schools  to  combine  resources 
under  certain  education  and  job- 
training  programs  administered  by  the 
Departments  in  order  to  carry  out 
"schoolwide"  Scbool-to-Work 
Opportunities  Programs  in  these 
s<:hools.  In  addition.  Title  V  authorizes 
States  with  approved  State  plans  to 
combine  funds  under  this  Act  with 
certain  funds  under  the  Perkins  Act 
and  the  Job  Training  Partnership  Act 
to  implement  their  statewide  School-to- 
Work  Opportunities  systems.  The 
Secretaries  will  consider  appropriate 
alternatives  to  regulations,  and  they 


expect  to  fully  utilize  the  flexibility 
permitted  under  the  statute. 

Anticipated  Costs  and  Benefits: 

If  regulations  are  published  to 
implement  the  Act,  they  would  be 
expected  to  impose  minimal 
requirements  necessary  to  ensure  the 
proper  expenditure  of  Federal  funds 
consistent  with  the  School-to-Work 
Opportunities  Initiative.  A  more  exact 
estimate  of  the  anticipated  costs  and 
benefits  will  be  made  as  soon  as  the 
scope  of  implementing  regulations,  if 
any.  incorporating  the  flexibility 


permitted  under  the  Act.  has  been 
determined. 

Risks: 

These  regulations  would  not  address  a 
risk  to  public  health,  safety,  or  the 
environment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Ftnal  Action 


00/00/00 
00/00/00 


Small  Entities  Affected: 

Undetermined 


Government  Levels  Affected: 
State.  Local 

Agency  Contact: 

Ron  Castaldi 

Department  of  Education 

Office  of  Vocational  and -Adult  Education 

400  Maryland  Avenue  SW. 

Room  4327,  Switzer  Building 

Washington.  DC  20202 

202  205-8981 

RIN:  1830-AA14 

BtLUNG  CODE  4001X11 -F 
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DEPARTMENT  OF  ENERGY  (DOE) 
Statement  of  Regulatory  Priorlti<« 
Highlights  of  1994  Resulatory  Plan 

The  Department  of  Energy's  (DOE's) 
1994  Regulatory  Plan  renects  the 
fundamuntal  chan^^es  that  have  occurrtHl 
in  the  Department's  mi&sion,  priorities 
and  business  practices.  In  keeping  with 
the  Department's  new  strategic  plan  and 
the  President's  initiatives,  the  following 
sinnificanl  regulatory  actions  are 
highlighted: 

•  Energy  effii.ioncy  appliance  standards. 

•  Federal  energy  savingc  performance 
contrac:t.<;, 

•  Radiation  protef:tion  of  the  public  and 
environment. 

•  Nuclear  facilities  .safety  man.igernent. 
and 

•  Contract  reform. 

The  World  Has  Changed 

DOE's  challenge  is  to  move  away  from 
the  Cold  War  economy,  invest  in  people 
and  technology  to  streagtht^n  the 
economy  and  prote«jt  the  onvironinenl. 
and  reinvent  a  government  that  is 
efTicienl,  serves  the  American  people, 
and  provides  more  services  with  lewer 
resource*. 

These  changes  in  the  world,  and  our 
need  to  changa  with  them,  have  led  to 
the  massive  reshaping  of  DOE's 
missions,  pri.-jrities.  aad  husinwss 
practices.  Tinkering  around  the  edges 
was  not  enough— DOE  had  to  start 
anew.  Through  its  slratt'gic  planning 
process.the  Department  h.3s  redirected 
its  o.x1raordin3r\  stJentifu;  and  tet:hnical 
lai«i>t  and  re^onrfM.s  to  new  a.td  morR 
sharply  focused  goals:  fueling  a 
competiti'  0  et-onomy.  iin;mning  the 
enviroiimc nt  through  war.te 
miina;.'t:nienf  and  pollution  prevention, 
and  riHlucing  the  nuclear  danger. 

Our  New  Mission 

The  Dtjpartmeni  of  Energy's  mission 
is  to  advance  ourwolfare  r.s  a  Nation  by 
providing  the  technical  information  and 
the  scientific  and  educational 
foundation  for  thf  t.'clinolog}',  policy, 
and  institutional  leadership  iieces'.sar>'  to 
achieve  efficiency  in  energy  u.se. 
diversity  in  energy  sources,  a  more 
productive  and  competitive  economy, 
improved  environmental  quality,  and  a 
secure  national  defense. 

Enhancing  Energy  Efficiency 

A  strategic  energy  policy  is  essential 
to  promoting  et;onon>ir  growth,  high- 
wage  jobs,  and  energy  set:urity  while 
protecting  the  environment.  Improving 
the  efficiency  with  which  the  Nation 


uses  energy  is  essential  to  reconciling 
these  goals.  Enhancing  energy  efficiency 
is  good  for  the  economy,  the 
environment,  and  the  Nation's  energy 
security,  and  is  the  number  one  energy 
priority  of  this  Administration. 

The  Department's  energy  efficiency 
regulations  will  contribute  significantly 
to  meeting  the  goals  of  the  President's 
Climate  Change  Action  Plan,  by 
reducing  emissions  of  greenhouse  gases. 
The  Department's  ongoing  nilemakings 
would  set  higher  energy  efficiency 
standards  for  15  major  categories  of 
appliances  and  equipment  and  make 
significant  contributions  to  reducing 
greenhouse  gas  cmi.ssions. 

In  addition,  the  Federal  Government 
can  set  an  example  for  the  Nation  by 
improving  energy  management  in  its 
own  buildings  and  facilities.  The 
Department's  rulemaking  effort  to 
establish  procedures  on  use  of  energy 
savings  performance  contracts  will 
contribute  to  this  effort  by  incr^sing 
the  use  of  "shared  energy  savings" 
contracts.  These  contracts  will  result  in 
redui  ed  energy  bills  to  the  Federal 
Government  without  the  need  for  any 
up-front  Federal  investment. 

A  New  Vision  Tor  Protectim;  the 
Environment,  .Safety  and  Health 

The  principal  environmental  quality 
objective — and  the  greatest  cJiallenge — 
for  the  Departmei^t  of  Energy  is  to 
eliminate  the  risks  and  imminent  threats 
posed  by  the  Department's  fonner 
nuclear  weapons  activities.  With  the 
end  of  the  Cold  War,  DOE  h.is  turned  its 
focus  to  understanding  and  eliminating 
the  enormous  environmental  problems 
created  by  the  Department's  historical 
mission  of  nuclear  weapons  production. 

The  Department  is  shifting  from  a 
reactive  approach  to  environment, 
safety  and  health  to  one  that  empha<>izc>s 
pollution  prevention.  All  departmental 
businesses  are  proactively  ensuring  that 
there  is  no  compromise  in  public  and 
worlver  safety. 

In  support  of  this  effort,  the 
Department's  Office  of  Environment. 
.Safety  and  Health  has  initiated  a 
comprehensive  review  of  existing 
requirements  and  dire<.1ives  aimed  at 
improving  safety  and  heahh  throughout 
the  DOE  complex.  This  process  will 
allow  the  Department  to  eliminate 
redundant  requirements,  to  identify 
gaps  where  new  requirements  may  be 
needed,  and  to  rationalize  the  existing 
body  of  requirements  applicable  to  the 
Department's  Fe<leral  and  contractor 
work  force. 


Consistent  with  the  Department's  new 
commitment  to  openness  and  public 
participation.  DOE  intends  to  use  notice 
and  comment  rulemakings  and  other 
appropriate  means  of  soliciting  public 
participation  as  it  augments  the  existing 
body  of  environment,  safety  and  health 
requirements. 

The  Department's  rulemaking  on 
radiation  protection  sets  forth,  inter  alia, 
additional  reporting,  monitoring  and 
discharge  requirements  and  a  dase 
limitation  system  for  protecting  the 
public.  New  nuclear  safety  regulations 
would  strengthen  requirements 
applicable  to  contractors  and 
subcontractors  with  nuclear  safety 
responsibilities  at  the  Department's 
facilities. 

Improving  Contract  Management 
Practices 

The  Department  relies  heavily  on 
contractors  to  operate  its  extensive 
national  network  of  research 
laboratories,  operations  offices  and 
other  facilities.  Earlier  this  year,  the 
Department's  Contract  Reform  Team 
reported  on  its  comprehensive  review  of 
the  Department's  contracting  practices, 
recommending  over  45  actions  to 
increa.se  contrai-1or  accountability  and 
create  a  more  equitable  and  rational 
allocation  of  the  costs  and  risks  of 
contraiit  performance  between  the 
Department  and  its  management  and 
operating  contractors.  These 
recommendations,  some  of  which  will 
require  rulemaking  activity,  will  serve 
to  fundamentally  reform  the 
Department's  contracting  and  contract 
management  techniques. 

Consistent  with  the  National 
Perfonnance  Review's  objective  to  rir^ke 
government  work  better  and  cost  less, 
the  Contract  Refonn  Team 
recommendations  would  revise 
traditional  contracting  practices  to 
increase  contractor  acc^juntability, 
enhance  competition,  improve  contract 
administration  and  financial 
afxountability,  and  provide  appropriate 
incentives  for  contractors  to  meet  and 
exceed  performance  criteria  and  achieve 
cost  savings.  A  series  of  rulemakings 
will  be  initiated  to  incorporate  these 
policies  into  the  Departmei.t's 
procurement  regulations.  For  example, 
amendments  to  the  Department  of 
Energy  Acquisition  Regulations  will 
revise  the  current  provisions  on  fines 
and  penalties,  third-party  liabilities,  and 
loss  of  or  damage  to  Government 
property. 


Innovations  in  Business  Relationships 

President  Clinton's  Climate  Change 
Action  Plan  meets  the  twin  challenges 
of  responding  to  the  threat  of  global 
wanning  and  strengthening  the 
economy.  The  Action  Plan  continues  to 
break  new  ground  in  the  relationship 
between  government  and  the  private 
sector — fostering  cooperative 
approaches  and  a  forward  looking 
agenda,  rather  than  relying  exclusively 
on  command-and-control  mandates  that 
tend  to  lock  technologies  into  place  and  ' 
stifle  innovation. 

Under  the  Climate  Challenge,  the 
Department  has  established  a  voluntary 
partnership  with  electric  utilities  who 
have  committed  to  reducing  their 
greenhouse  gas  emissions.  Utilities 
choose  from  a  wide  range  of  options  for 
reducing,  avoiding  or  sequestering 
greenhouse  gas  emissions,  and  they  may 
experiment  with  innovative  ideas  to 
achieve  their  emission  reduction  goals. 
In  support  of  the  Climate  Challenge  and 
other  Climate  Change  Action  Plan 
activities,  the  Department  is  developing 
nonregulatory  guidelines  for  the 
voluntary  reporting  of  greenhouse  gases 
by  participating  utilities. 

Certain  of  the  innovations  of  the 
Action  Plan  are  being  applied  to  the 
Department's  regulatory  approaches. 
The  Department  has  begun  exploring 
ways  to  improve  the  process  used  to 
revise  the  energy  efficiency  standards 
for  appliances.  For  example,  prior  to 
beginning  the  rulemaking  process  for 
revising  the  standards  for  residential  air 
conditioners  and  heat  pumps,  the 
Department  approached  the  Air- 
Conditioning  and  Refrigeration  Institute 
to  solicit  the  support  of  industry  in 
developing  the  revised  standards.  As  a 
result,  the  industry  established  an 
engineering  group  which  worked  with 
the  Department  to  improve  the 
engineering  model  used  in  the  energy 
analysis.  The  group  also  provided 
performance  and  cost  data  to  be  used  as 
a  basis  for  the  standards  analysis. 
Because  of  the  close  cooperation  of  the 
industry,  the  resulting  analysis  has  been 
greatly  improved  and  the  confidence  in 
the  projected  energy  savings  for  the 
various  design  options  being  considered 
has  been  enhanced. 

The  Department  has  also  supported 
informal  negotiations  among 
manufacturers,  environmentalists.  State 
energy  offices  and  utilities  to  develop 
new  energy  efficiency  standard  levels 
for  refrigerators.  Department  staff 
members  attended  the  meetings  as 
observers  and  provided  technical 
support,  legal  guidance  concerning  the 
Energy  Policy  and  Conservation  Act, 


and  encouragement.  The  general 
acceptance  of  negotiated  standard  levels 
by  the  interested  parties  prior  to  the 
issuance  of  a  notice  of  proposed 
rulemaking  could  improve  significantly 
the  quality  of  public  participation  and 
the  quality  of  the  technical  analysis,  as 
well  as  accelerate  the  rule  development 
process. 

Regulatory  Streamlining  Efforts 

The  Department  has  undertaken  a 
comprehensive  initiative  to  improve 
and  streamline  its  rulemaking  process. 
The  improvement  recommendations 
developed  by  a  cross-cutting  team  of 
DOE  employees  were  recently  approved 
by  Secretary  O'Leary  and  are  in  the 
process  of  being  implemented.  These 
improvements  provide  for: 

•  teamwork  throughout  the  rulemaking 

process; 

•  mechanisms  to  promote  management 
attention,  responsibility  and 
accountability,  including  an  effective 
management  information  system;  and 

•  realignment  to  provide  more  effective 

support  to  program  offices  with 
rulemaking  responsibilities. 

The  successful  implementation  of 
these  improvements  will  provide  for 
accelerated  implementation  of  the 
Department's  priority  programs;  dollar 
savings;  improved  transparency  and 
public  access  to  DOE  rulemaking 
activities;  and,  ultimately,  increased 
public  trust  and  confidence  in  DOE 
regulatory  efforts. 

Review  of  Existing  Regulations 
In  addition  to  improving  the 
development  of  new  regulations,  the 
Department  has  undertaken  an  in-depth 
review  of  its  existing  regulations  to 
determine  if  any  should  be  modified  or 
eliminated.  On  March  1, 1994,  the 
Department  published  a  notice  of 
inquiry  in  the  Federal  Register  (59  FR 
9682)  that  requested  public  comments 
on  areas  of  DOE's  existing  regulations 
that  might  be  candidates  for 
improvement.  The  Department  also 
solicited  recommendations  from  over 
200  stakeholders  organizations  and  DOE 
Headquarters  and  Field  Offices.  Based 
on  the  comments  received  from  the 
public  and  other  stakeholders,  DOE  has 
prepared  a  second  notice  of  inquiry 
targeting  particular  areas  of  its 
regulations  for  possible  modification  or 
elimination.  TTiis  second  notice  will 
solicit  public  comments  on  specific 
regulatory  improvements  in  the  targeted 
areas  of  existing  regulations.  It  is  the 
Dejjartment's  intention  to  make  such  a 
periodic  review  of  existing  regulations 
an  ongoing  feature  of  its  regulatory 
improvement  program. 


DOE— Energy  Efficiency  and 
Renewable  Energy  (EE) 


PRERULE  STAGE 


29.  ENERGY  EFFICIENCY 
STANDARDS  FOR  RESIDENTIAL 
APPLIANCES 

Legal  Authority: 

42  use  6295 

CFR  Citation: 

10  CFR  430.32 

Legal  Deadline: 

Final,  Statutory,  January  1,  1992,  for 
Water  Heaters.  Pool  Heaters,  Direct 
Heating  Equipment,  Mobile  Home 
Fumaces,Kitchen  Ranges  and  Ovens, 
etc. 

Final,  Statutory.  January  1,  1994.  for 
Central  Air  Conditioners.Heat  Pumps, 
and  Furnaces. 

Final,  Statutory.  November  17,  1994. 
for  Refrigerators.Refrigerator-Freezers, 
and  Freezers. 

Final,  Statutory,  May  14.  1996,  for 
Dishwashers,  ClothesWashers,  and 
Clothes  Dryers. 

Abstract: 

This  is  the  initial  review  of  the 
statutory  standards  for  water  heaters, 
pool  heaters,  direct  heating  equipment, 
mobile  home  furnaces,  kitchen  ranges 
and  ovens,  room  air  conditioners, 
fluorescent  lamp  ballasts,  central  air 
conditioners,  heat  pumps  and  furnaces 
to  determine  whether  those  levels  need 
to  be  amended.  This  is  the  second 
reanalysis  of  the  standards  levels  for 
refrigerators,  refrigerator-freezers  and 
freezers,  dishwashers,  clothes  washers, 
and  clothes  dryers.  Television  sets  will 
be  examined  to  determine  whether 
conservation  standards  are  justified. 
These  actions  are  covered  by  RINs 
1904-AA38.  1904-AA47,  and  1904- 
AA67. 

Statement  of  Need: 

Experience  has  shown  that  the  choice 
of  residential  appliances  being 
purchased  by  bo4h  builders  and 
homeowners  as  replacement  units  is 
usually  based  on  the  first  cost,  not  life- 
cycle  costs.  Thus  it  is  necessary  to 
establish  minimum  energy  efficiency 
standards  for  appliances  to  eliminate 
inefficient  products  from  the  market 
and  encourage  industry  to  explore 
innovative  ways  to  improve  product 
performance. 
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Summary  of  the  Legal  Basis: 

The  Energy  Policy  and  Conservation 
Act  (EPCA),  as  amended,  establishes 
-  initial  energy-efficiency  standard  levels 
for  most  types  of  major  residential 
appliances  and  generally  requires  DOE 
to  undergo  two  subsequent 
rulemakings,  at  specified  times,  to 
determine  whether  the  extant  standard 
for  a  covered  product  should  be 
amended. 

Alternatives: 

The  statute  requires  the  Department  to 
revise  the  standards  to  achieve  the 
maximum  improvement  in  energy 
efficiency  which  the  Secretary 
determines  is  technologically  feasible 
and  economically  justified.  In  making 
this  determination  a  large  number  of 
complex  issues  must  be  considered. 
Data  and  information  are  solicited  from 
industry  and  the  public  at  large. 
Engineering  analysis  to  estimate  the 
efficiency  of  various  combinations  of 
design  options,  using  both  calculations 
(e.g..  computer  simulation  models)  or 
experimental  data,  is  conducted. 
Predictions  of  energy  savings  resulting 
from  more  stringent  standards  are 
determined  using  the  Lawrenc:e 
Berkeley  Laboratory  Residential  Energy 
Model,  which  forecasts  the  appliance 
purcha.se  choices  that  households  make 
as  well  as  their  subsequent  appliance 
u.sage  behavior  and  energy 
consumption.  The  effect  of  revised 
standards  on  an  industry's  profitability 
and  scsle  of  operation  is  also  evaluated. 
Proposed  revisions  to  the  energy 
efficiency  standards  are  published  in  a 
notice  of  proposed  rulemaking  for 
public  comment.  Over  6,00(J  comments 
were  received  on  the  proposed 
standards  for  water  heaters,  pool 
heaters,  direct  heating  equipment, 
mobile  home  furnaces,  kitchen  ranges 
and  ovens,  room  air  conditioners, 
fluorescent  lamp  ballasts  and 
televisions  (RJN  1904-AA38).  The 
Department  will  consider  all  of  these 
comments  in  deciding  what  level 
should  be  established  for  the  revised 
energy  efficiency  standards  for  each 
product  before  the  final  rule  is  issued. 

The  above  process  requires  a  great  deal 
of  effort  and  time  to  accomplish.  The 
Department  has  been  exploring 
methods  to  reduce  the  amount  of  effort 
and  shorten  the  time  required  to 
accomplish  the  appliance  .standards 
rulemaking.  In  this  regard,  the 
Department  recently  has  provided 
technical  support  and  legal  guidance  to 
a  group  of  refrigerator  manufacturers, 
environmentalists.  State  energy  offices 
and  utilities  involved  in  informal 


negotiations  concerning  standards  for 
refrigerators  and  freezers.  If  the 
negotiated  standards  are  analytically 
sound  the  Department  could  offer  them 
as  the  Department's  proposed  rule.  The 
general  acceptance  of  a  negotiated 
standard  by  the  interested  parties  prior 
to  the  proposal  could  lead  to  a  more 
speedy  final  oile.  The  rulemaking 
could  also  be  completed  with  less 
contention  and  divisiveness  than 
presently  occurs. 

Anticipated  Costs  and  Benefits: 

These  standards,  combined  with  other 
market  stimuli,  could  yield  energy 
savings  worth  about  $9.4  billion 
through  2000  and  reduce  greenhouse 
gas  emissions  from  projected  2000 
levels  by  11.8  MMT  of  carbon 
equivalent.  Redesign  and  retooling  to 
produce  products  meeting  the  more 
stringent  efficiency  standards  for  these 
products  are  expected  to  require  an 
investment  in  excess  of  S800  million 
by  the  industry. 

Rislcs: 

Without  appliance  standards,  energy 
use  will  continue  to  increase  with 
resulting  damage  to  the  environment 
caused  by  atmospheric  emissions. 
Standards  which  are  too  stringent  could 
result  in  excessive  increases  in  the  cost 
of  the  produci.  possible  reductions  in 
product  utility  and  may  place  such  a 
burden  on  the  industry  as  to  cause 
some  manufacturers  to  withdraw  from 
the  market  resulting  in  a  loss  of 
competition  and  jobs.  On  the  other 
hand,  enhancing  appliance  energy 
efficiency  reduces  atmospheric 
emissions  of  C02.  NOx  and  SOx.  or 
the  costs  of  complying  with  existing 
emission  limits. 

Timetabte: 

CACs.  Heat  Pumps,  Furnaces, 
Refrtgerators,  etc.  (RIN  1904-AA47) 

ANPRM  09/08/93  (58  FR  47326) 

NPRM  12/00/94 

Final  Action  02/00/96 
Oistiwashers,  Clothes  Washers,  and 
Clothes  Dryers  (RIN  1904-AA67) 

ANPRM  10/00/94 

NPRM  08/00/95 

Final  Action  06/00/96 
Water  &  Pool  Heaters.  Direct  Heating 
Equip.,  etc.  (RIN  1904-AA38) 

ANPRM  09/28/90  (55  FR  39624) 

NPRM  03/04/94  (59  FR  10464) 

Final  Action  07/00/95 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
State.  Local 


Agency  Contact: 

Carl  Adams 

Director,  Appliance  Standards  Division 

Office  of  Codes  and  Standards 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  independence  Ave.  SVV. 

Washington,  DC  20585 

202  586-7140 

RIN:  1904-AA38 
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DOE— EE 


FINAL  RULE  STAGE 


30.  FEDERAL  SECTOR  ENERGY 
SAVINGS  PERFORMANCE 
CONTRACTING 

Legal  Authority: 

42  use  8287  Energy  Policy  Act  of 
1092.  sec  155 

CFR  Citation: 

10  CFR  436 

Legal  Deadline: 

NPRM,  Statutory,  April  24,  1993. 

Abstract: 

The  regulation  would  establish 
standard  procedures  and  methods  for 
u.se  by  all  Federal  agencies  to  acquire 
energy  savings  performance  contract 
services.  The  regulation  would  permit 
Federal  agencies  to  enter  into  contracts 
under  which  contractors  would  make 
investments  in  improving  the  energy 
efficiency  of  Federal  facilities,  and  the 
savings  would  be  split  between  the 
contractor  and  the  Federal  Government. 

Statement  of  Need: 

The  methods  and  procedures  for 
selecting,  monitoring,  and  terminating 
contracts  with  energy  service 
companies  will  assist  Federal  agencies 
in  overcoming  obstacles  to  energy 
savings  performance  contracting  in  the 
Federal  se<;tor.  Implementation  of  the 
rule  will  accelerate  the  pace  and 
quality  of  performance  contracts 
between  agencies,  energy  service 
companies,  industry  and  utilities.  !t 
would  also  significantly  increase 
private-sector  investments  in  projects 
and  help  agencies  meet  the  goals  of 
Executive  Order  12902,  Energy 
Efficiency  and  Water  Conservation  at 
Federal  Facilities,  to  reduce  energy  u.se 
by  30  percent  by  2005  based^n  usage 
from  1985.  The  Federal  (k)vemment  is 
the  largest  energy  consumer  in  the 
world,  having  consumed  1.29  quads  at 
a  cost  of  $8.66  billion  in  fiscal  year 


1992  for  use  in  over  500,000  buildings 
(occupying  3.2  billion  square  feet), 
500,000  vehicles  and  varied  industrial 
processes. 

Summary  of  ttie  Legal  Basis: 

The  Energy  Policy  Act  of  1992 
requires  development  of  such  methods 
and  procedures  by  rule. 

Alternatives: 

No  other  alternatives  were  considered 
m  light  of  the  statutory  requirement. 

Anticipated  Costs  and  Benefits: 

Estimated  initial  start-up  cost  of 
implementing  the  regulation  is 
$500,000.  Under  the  implemented 
regulation  and  Executive  Order  12902 
the  Government  could  save  up  to  $1 
billion  a  year  in  reduced  energy  costs. 

Risks: 

Energy  savings  performance 
contracting  poses  no  added  risks  to 
public  health,  safety,  or  the 
environment.  In  fact,  by  helping  to 
enhance  energy  efficiency  and  reduce 
consumption  of  fossil  fuel,  it  offers 
important  environmental  benefits. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Correction 

NPRM  Comment 

Penod  End 
Final  Action 


04/11/94  59  FR  17204 

04/22/94  59  FR  19150 

06/10/94  59  FR  17204 

03/00/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Federal 

Procurement: 

This  is  a  procurement-related  action  for 
which  there  is  a  statutory  requirement. 
There  is  a  paperwork  burden  associated 
with  this  action. 

Agency  Contact: 

)oan  G.  Stone 

Financing  Specialist 

EE-44 

Department  of  Energy 

Energy  Efficiency  and  Renewable  Energy 

1000  Independence  Ave.  SW. 

Washington.  DC  20585 

202  586-5772 

RIN:  1904-AA62 


DOE— Departmental  and  Others 
(ENDEP) 


PROPOSED  RULE  STAGE 


31.  NUCLEAR  SAFETY 
MANAGEMENT:  PHASE  II 

Legal  Authority: 

42  use  2201;  42  USC  7191 

CFR  Citation: 

10  CFR  830 

Legal  Deadline: 

None 

Abstracb 

This  action  would  make  additions  to 
DOE's  requirements  concerning  DOE 
contractor  and  subcontractor  activities 
for  ensuring  nuclear  safety  at  DOE 
facilities.  These  additional  rulemaking 
requirements  include  reactor  design 
criteria,  natural  phenomenon  hazards, 
fire  protection,  and  criticality  safety. 

Statement  of  Need: 

The  purpose  of  this  rule  is  to  ensure 
that  the  Department's  obligations  to 
protect  health  and  safety  are  fulfilled 
and  to  provide,  if  needed,  a  basis  for 
the  assessment  of  civil  and  criminal 
penalties  consistent  with  the  Price- 
Anderson  Amendments  Act  of  1988. 

Summary  of  the  Legal  Basis: 

Under  the  Atomic  Energy  Act  of  1954. 
as  amended,  the  Departinent  of  Energy 
has  the  authority  to  regulate  activities 
at  facilities  under  its  jurisdiction.  The 
Department  is  committed  to  honoring 
its  obligation  to  ensure  the  health  and 
safety  of  the  public  and  workers 
affected  by  its  operations. 

Alternatives: 

The  Department  could  continue  to 
impose  nuclear  safety  requirements 
through  administrative  directives 
applicable  to  DOE  contractors. 

Anticipated  Costs  and  Benefits: 

The  incremental  costs  of  the  proposed 
rules  should  be  minimal  because 
contractors  are  currently  bound  by 
comparable  contractual  obligations. 
Full  compliance  by  contractors  with 
nuclear  safety  standards  will  result  in 
substantial  societal  benefits. 

Risks: 

The  rulemaking  should  reduce  the  risk 
of  nuclear  safety  problems  by  clarify-ing 
safety  requirements  applicable  to  DOE 
contractors  and  improving  compliance. 


Timetat>te: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


09/09/95 
06/30/96 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Stephen  Stern 

Nuclear  Safety  Policy  Division  (EH-62) 

Office  of  Nuclear  Safety  Policy  & 

Standards 

Department  of  Energy 

Washington.  DC.  20545 

301  903-2527 

RIN:  1901-AA42 
DOE— ENDEP 


FINAL  RULE  STAGE 


32.  RADIATION  PROTECTION  OF  THE 
PUBLIC  AND  THE  ENVIRONMENT 

Legal  Authority: 

42  USC  2201;  42  USC  7191 

CFR  Citation: 

10  CFR  834 

Legal  Deadline: 

None 

Abstract: 

This  action  would  add  a  new  10  CFR 
part  834  to  DOE's  regulations 
establishing  a  body  of  rules  setting 
forth  the  basic  requirements  for 
ensuring  radiation  protection  of  the 
public  and  environment  in  connection 
with  DOE  nuclear  activities.  TTiese 
requirements  stem  from  the 
Department's  ongoing  effort  to 
strengthen  the  protection  of  health, 
safety  and  the  environment  from  the 
nuclear,  radiological,  and  chemical 
hazards  posed  by  these  DOE  activities. 
Major  elements  of  the  proposal 
included  a  dose  limitation  system  for 
protection  of  the  public;  requirements 
for  liquid  discharges;  reporting  and 
monitoring  requirements;  and  residual 
radioactive  material  requirements. 

Statement  of  Need: 

The  purpose  of  this  rule  is  to  ensure 
that  the  Department's  obligations  to 
protect  health  and  safety  are  fulfilled 
and  to  provide,  if  needed,  a  basis  for 
the  assessment  of  civil  and  criminal 


UMI 
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penalties  consistent  with  the  Price- 
Anderson  Amendments  Act  of  1988. 

Summary  of  ttte  Legal  Basis: 

Under  the  Atomic  Energy  Act  of  1954, 
as  amended,  the  E)epartment  of  Energy 
has  the  authority  to  regulate  activities 
at  facilities  under  its  jurisdiction.  The 
Department  is  committed  to  honoring 
its  obligation  to  ensure  the  health  and 
safety  of  the  public  and  workers 
affe<:ted  by  its  operations  and  the 
protection  of  the  environs  around  its 
facilities. 

Alternatives: 

The  Department  could  continue  to 
impose  radiation  protection  standards 
through  administrative  directives 
applicable  to  DOE  contractors. 


Anticipated  Costs  and  Benefits: 

The  incremental  costs  of  the  proposed 
rules  should  be  minimal  because 
contractors  are  currently  bound  by 
comparable  contractual  obligations. 
Full  compliance  by  contractors  with 
nuclear  safety  standards  will  result  in 
substantial  societal  benefits. 

Risks: 

This  rulemaking  should  reduce  the 
risk  of  nuclear  safety  problems  by 
clarifying  safety  requirements 
applicable  to  IXDE  contractors  and 
improving  compliance. 

Timetat)<e: 

Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

PerKxJ  End 
Final  Action 


03/25/93    58  FR  16268 
06/22/93    58  FR  16268 

11/0(V94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
r'ederal 

Agency  Contact 

Andrew  Wallo.  DI,  Director 

Air.  Water  and  Radiation  Div.  (EH-232) 

Office  of  Environmental  Guidance 

Department  of  Energy 

U.S.  Department  of  Energy 

1000  Independence  Avenue  SW. 

Washington.  DC  20585 

202  586-4996 

RIN:  1901-AA38 

BILLING  COOE  MSIMII-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  (HHS) 

Statement  of  Regulatory  Priorities 

This  statement  of  regulatory  priorities 
is  in  two  parts.  Part  I  describes  the 
overall  regulatory  priorities  of  the 
Department.  Part  II  describes  these 
priorities  by  agency,  in  greater  detail. 

I.  Overall  Priorities 

The  Department  of  Health  and  Human 
Services,  the  "People's  Department," 
provides  direct  services  or  assistance  to 
one  of  every  five  Americans.  With 
emphasis  on  children,  the  elderly, 
disabled  persons,  the  poor  and  others 
who  are  most  vulnerable,  HHS  is  the 
Federal  Govemm.ent's  principal  agency 
for  protecting  health  and  providing 
essential  human  ser\  ices  to  Americans. 
HHS  activities  are  striking  in  their 
variety,  ranging  from  the  largest 
programs  in  Government  (Social 
Security,  Medicare,  Medicaid)  to  some 
of  the  smallest.  HHS  responsibilities 
encompass  a  wide  spectrum  including 
improving  infant  health;  providing  care 
for  the  elderly;  gathering  basic  national 
health  and  welfare  statistics;  providing 
job  training,  health  clinics,  and  Head 
Start  services;  conducting  health 
research  at  the  National  Institutes  of 
Health;  and  regulating  food  and  drug 
products  that  account  for  some  25  cents 
of  every  dollar  spent  by  American 
consumers. 

The  Department's  regulatory  priorities 
reflect  our  broad  strategic  goals.  These 
key  goals  include: 

•  Transforming  the  welfare  system  in 

this  country  from  a  system  of 
dependency  to  a  system  of  transition 
to  work; 

•  Improving  and  protecting  the  health  of 

cur  citizens,  especially  the  Nation's 
most  vulnerable  populations; 

•Investing  in  the  future  of  our  Nation's 
children  and  you*h; 

3  Increasing  the  independence  and  self- 
sufficiency  of  the  elderly  and  persons 
with  disabilities;  and 

»  Improving  the  management  of  our 
programs  and  deliver)'  of  sen/ices  to 
our  customers. 

Many  of  our  sigraficant  regulatory- 
initiatives  address  one  or  more  of  these 
Etepartment-wide  gcal."?.  For  example, 
new  Head  Start  regulations  will  not  only 
strengthen  the  existing  program  as  an 
investment  in  our  nation's  children,  but 
will  also  implement  the  new  component 
for  infants  and  toddlers  through 
performance  standards. 

Because  of  the  importance  of  HHS's 
regulatory  responsibilities,  we  are 


emphasizing  the  principles  of  Executive 
Order  12866  which  include  regulating 
only  where  required  by 'statute  or  to 
meet  a  compelling  public  need,  fully 
considering  the  costs  and  benefits  of 
regulatory  alternatives,  increasing 
consultation  with  affected  publics,  and 
reducing  regulatory  burden. 

HHS  is  committed  to  substantial 
reforms  of  our  existing  regulations  to 
reduce  burden  on  those  we  regulate 
while  effectively  meeting  the  health  and 
human  services  responsibilities  of  this 
Department.  To  focus  our  efforts  on 
those  items  in  most  need  of  revisions, 
we  have  asked  the  public  for 
recommendations  through  a  request 
published  in  the  Federal  Register  on 
January  20, 1994.  We  continue  to  seek 
recommendations  from  the  public. 

Early  consultation  with  those  parties 
affected  by  rulemaking  is  critical  to 
developing  v/orkable  regulations.  HHS 
will  use  a  number  of  innovative 
approaches  as  we  work  on  developing 
the  most  effective  strategies  for 
consultation  with  State  and  local 
governments  and  the  wide  variety  of 
other  groups  and  individuals  affected  by 
regulations  issued  by  this  Department. 
One  approach  that  we  plan  to  use  for 
the  first  time  in  the  upcoming  year  is 
^negotiated  rulemaking.  This  process 
will  bring  HHS  together  with  extemal 
interests  who  would  be  significantly 
affected  by  a  new  rule  to  reach 
consensus  through  open  discussions  on 
some  or  all  issues  under  consideration 
before  a  rule  is  formally  published  as  a 
notice  of  proposed  rulemaking. 

HHS  is  taking  a  new  approach  to  our 
relationship  with  State,  local,  and  tribal 
governments.  We  are  listening  to 
officials  of  other  levels  of  government 
concerned  about  the  imposition  of 
unfunded  mandates  and  other 
significant  changes  on  the  w^ay  they 
must  operate.  Pursuant  to  Executive 
Order  12875.  "Enhancing  the 
Intergovernmental  Partnership,"  HHS  is 
committed  to  avoiding  where  possible 
imposition  of  mandates — funded,  and 
particularly  unfunded — and  to 
consulting  with  appropriate  levels  of 
government  as  early  as  possible  in  the 
development  of  policies  and  regulations 
affecting  them. 

We  are  carr\'ing  out  our 
decisionmaking  and  consultation  with  a 
full  appreciation  of  State,  local,  and 
tribal  governments  as  our  partners  in 
serving  the  public.  One  example  of  our 
efforts  is  the  Medicaid  regulation  on 
home  and  community-based  care  which 
was  published  in  July  1994.  We  worked 
closely  with  States  to  craft  less 
burdensome  waiver  requirements  that 


will  give  States  an  opportunity  to 
improve  and  expand  these  essential 
community-based  services  to  provide 
home  care  for  more  individuals  and  to 
avoid  unnecessary  placement  in  nursing 
homes  or  other  health  care  institutions. 

There  are  additional  samples  of 
regulations  meeting  both  HHS  strategic 
goals  and  E.O.  12866  objectives.  Under 
the  Mammography  Quality  standards 
Act,  the  Food  and  Drug  Administration 
is  implementing  a  major  initiative  to 
upgrade  the  quality  of  mammography 
services.  Higher  quality  services  will 
help  increase  the  number  of  women 
whose  cancers  are  detected  early  and 
contribute  directly  to  improving  the 
health  of  women.  Other  PHS  agencies 
are  working  on  selected  regulations  that 
will  also  contribute  to  improving  the 
Nation's  health,  such  as  regulations 
related  to  State  enforcement  of  laws 
against  selling  tobacco  products  to 
minors. 

Reengineering  the  Social  Security 
Administration's  disability  insurance 
claims  process  will  enable  us  to 
dramatically  reduce  serious  backlogs 
and  provide  better  ser\'ice.  The  current 
process  and  procedures  have  not 
changed  significantly  since  the  1950's. 
Proposed  chemges  would  affect  types 
and  locations  of  personnel  in  State 
agencies  that  serve  as  agents  for  the 
program,  and  adjudicative  standards. 

The  Health  Care  Financing 
Administration  is  reviewing  existing 
Medicare  and  Medicaid  quality 
standards,  known  as  "conditions  of 
participation."  for  health  care  facilities 
such  as  hospitals,  home  health  agencies, 
and  dialysis  facilities  to  identify 
opportunities  to  reform  these  standards 
to  emphasize  performance,  to  make 
them  more  customer-centered,  and  to 
reduce  burden  on  regulated  entities.  A 
number  of  other  regulations  to  simplify 
management  of  HCFA  programs  and 
increase  program  integrity  guarantees 
are  also  under  development. 

As  a  final  example  of  the  relationship 
of  our  regulatory  initiatives  to  these 
goals,  just  this  spring  our  new  food 
labeling  standards  became  effective, 
providing  the  American  consumer  with 
clear,  useable,  and  understandable 
nutrition  information.  This  empowers 
the  consumer  with  the  information 
needed  to  improve  diet  and  health,  and 
thus  reduces  his  or  her  risk  of  certain 
diseases,  including  heart  disease  and 
cancer. 

n.  Agency  Plans 

Virtually  all  HHS  regulations  are 
issued  by  a  handful  of  agencies  within 
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the  Department.  Descriptions  of 
priorities  for  these  are  as  follows. 

Health  Can  Financing  Administration 
(HCFA) 

HCFA  is  striving  to  rvdure 
unnecessary  burdens  that  the  Medicare 
nnd  Medicaid  programs  have  imposed 
on  benandary  popuiations.  all  levels  of 
government,  and  the  niedi(al  provider 
community.  HCFA  is  also  extending 
flexibility  to  the  States  where  it  will 
foster  improved  and  less  burdensome 
operations  and  facililate  State  reform 
activities. 

Fn  order  to  provide  the  most 
responsive  and  effective  serxices 
possible.  HCFA  is  conducting 
rulemakings  in  an  open  manner, 
consulting  with  and  obtaining  early  and 
continuous  input  from  the  various 
levels  of  government,  as  well  as 
representatives  of  advocacy  and 
provider  organizations  HCFA  is 
working  with  State  and  loc:al 
governments  through  a  continuous  and 
ongoing  consultation  process  in  the 
development  of  Medicaid  regulations 
For  example,  regulariy  scheduM 
meetings  are  held  with  fechnical 
advisory  groups  that  include  HCFA  and 
State  Medicaid  representatives.  Regular 
meetings  and  consultations  are  also  held 
by  the  "Camden  Yards  Group"  that 
includes  reprasentation  from  the  State 
Medicaid  Directors'  Association,  the 
American  Public  Welfare  Association, 
the  National  Governors'  Association, 
nnd  the  Conference  of  State  l-«gi,sIalors. 
Under  this  cooperative  strudure.  HCFA 
«an  ensure  maximum  flexibility  to  State 
Medicaid  programs. 

Each  major  Medi<-aid  regulation  is 
being  developed  %vith  exten.sive 
involvement  from  this  rr!pr»>s»»ntative 
structure  to  assure  effe«-iiv«»n»»ss  and 
economy  Examples  include:  a  proposed 
rule  to  clarify  for  States  the  pn)cess  for 
making  "findings"  con<.en)ing  the 
payment  for  inpatient  hospital  and  long- 
t«rm  care  facility  services;  a  notice  that 
will  facilitate  implementation  of  the 
Department's  childhood  immunization 
program;  a  nilo  that  will  make  good  on 
the  President's  commitment  to  the 
National  Governors'  Association  to 
simplify  the  home  and  community- 
based  services  waiver  pro««ss;  and.  a 
rule  that  will  ensure  the  offe<  tive 
delivery  of  services  under  the  early 
periodic  screening,  diagnostic,  and 
treatment  (known  as  EPSDT)  program. 
These  reforms  will  contribute  to 
improving  access  and  meeting  the 
health  needs  of  children,  particularly 
disadvantaged  and  minority  children. 


In  accordance  with  the  combined 
themes  of  reducing  unnecessary  burden, 
improving  quality  of  care,  and  involving 
input  from  a  full  range  of  interests, 
HCFA  is  developing  improved  Medicare 
regulations  that  will  govern  conditions 
of  participation  for  home  health 
agencies  and  hospitals,  and  conditions 
of  coverage  for  the  payment  of  end-stage 
renal  disease.  Existing  regulations  in 
these  areas  are  unnecessarily 
burdensome,  outdated,  and  pror.ess 
oriented.  They  will  be  replaced  with 
more  universally  applicable  provisions 
that  are  patient/outcome  oriented  and 
driven  by  meaningful  data  to  better 
ensure  healthy  outcomes  foraged 
patients  and  those  with  disabilities.  In 
developing  these  regulations.  HCFA  has 
met.  and  is  continuing  to  meet,  with  a 
variety  of  provider  and  consumer 
representatives. 

HCFA  is  also  developing  quality 
assurance  regulations  for  nursing 
homes.  The  agency  is  considering  an 
enforcement  regulation  that  will  use 
patient  health  status  measures  as 
benchmarks  for  determining  whether 
nursing  facilities  are  in  compliance  with 
Medicare  and  Medicaid  participation 
requirements.  For  example,  where 
deficiencies  that  do  not  harm  people  are 
involved,  the  focus  will  be  on  cx>rTective 
measures.  Conversely,  for  health  and 
safety  violations  involving  potential  or 
actual  harm  to  resident.s/patients, 
punitive  measures  can  be  expected, 
such  as  denial  of  payment,  dvil 
monetary  penahies,  and  exclusion  from 
the  Medicare/Medicaid  programs.  By 
establishing  enforcement  remedies  that 
realistically  relate  to  the  effects  on 
patient  health  and  safety,  the  rule  will 
encourage  facilities  to  achieve  the 
highest  level  of  health  for  the  aged  and 
disabled  patients  in  these  facilities. 

In  the  area  of  fiscal  responsibility, 
regulations  are  being  developed  to 
implement  the  .statutory  prohibition 
against  patient  referrals  by  phvsirians  to 
health  service  entities  (e.g..  clinical 
laboratories,  home  health  agencies, 
physical  therapists,  etc)  with  which  the 
physician  has  a  financial  interest  or 
relationship.  These  regulations  are 
significant  because  they  address  the 
concern  that  such  referral  relationships 
involve  a  potential  for  conflict  of 
interest  resulting  in  unneces-sary 
services  for  Medicare  patients  and 
unnecessary  costs  to  the  Medicare 
program. 

Several  of  HCFA's  reform  efforts  aiB 
particularly  supportive  of  the 
President's  directive  (in  Executive  Older 
12866)  to  take  burden-reducing 
regulatory  actions,  and  the  .Serretary's 


goal  of  significantly  improving  HHS 
management  and  customer  service. 
Indeed,  our  efforts  are  already  bearing 
fruit.  For  example,  in  March  1994  HCFA 
published  a  regulation  that  replaced  the 
requirement  for  physicians  to  provide 
hospitals  annually  with  a  signed 
acknowledgement  concerning  penalties 
for  misrepresenting  certain  information 
with  a  one-time  signing  requirement  at 
the  time  a  physician  is  initially  granted 
hospital  admitting  privileges.  One  major 
medical  as.sociation  characterized  this 
change  as  one  that  will  alleviate  the 
"hassle  factor"  for  physidans  and  an 
important  step  toward  restoring  mutual 
trust  between  the  Federal  Govemmrnf 
and  the  medical  profession. 

Public  Health  Service  (PHS)  Including 
the  Food  and  Drug  Administration 
(FDA) 

The  PHS  agtfncies  (which,  other  than 
the  Food  and  Drug  Administration,  have 
minimal  regulatory  responsibilities)  are 
working  on  selected  regulatory 
initiatives  that  improve  individual 
program  areas  and  support  the 
Secretary's  goals.  These  include 
regulations  on  organ  procurement.  State 
enforcement  of  laws  against  selling 
tobacxo  products  to  minors,  reducing 
potential  conflicis  of  interest  in 
biomedical  research,  improving 
respirators  used  in  the  workplace,  and 
increasing  tribal  government 
responsibilities  for  managing  health  lane 
programs. 

Through  the  Food  and  Drug 
Administration.  HHS  has  undertaken  a 
number  of  new  regulatory  initiatives  to 
speed  the  development  of  new  drugs  to 
treat  serious  diseases,  particularly  the 
development  of  drugs  to  treat  and 
prevent  HIV  infection,  one  of  the 
nation's  highest  health  priorities.  In 
support  of  this  goal.  FDA  funds  the 
National  Task  Force  on  AIDS  Drug 
Development,  which  was  established  by 
the  Secretary  of  Health  and  Human 
Services,  and  provides  further  support 
in  terms  of  agency  expertise  in  sdence 
and  medical  ethics.  FDA  has  also  at:ted 
to  enrx>ufage  labeling  of  prescription 
drugs  for  AIDS  and  other  serious 
illnesses  with  dosing  information  for 
pediatric  use,  so  that  these  therapies  tan 
be  readily  used  to  treat  children. 

Empowerment  of  the  individual  to 
participate  in  his  or  her  own  heahh  t:are 
is  also  a  high  priority.  FDA  is 
developing  regulatory  initiatives  to 
transform  drug  labeling  into  a  readily 
understandable  source  of  information 
for  individuals  who  are  not  health 
professionals,  which  would  help 
prevent  the  substantial  wa5:te  and  harm 


that  occurs  when  patients  do  not 
understand  how  to  use  therapeutic 
drugs  properly.  The  agency  is 
completing  implementation  of  the  new 
food  labeling  at  this  time  in  a  pioneering 
ffort  to  provide  consumers  with 
information  that  enables  them  to  use 
lood  products  in  a  manner  consistent 
with  a  healthy  life  style. 

Consistent  with  the  Vice  President's 
recommendation  for  a  new  food  safety 
"urogram  to  reform  regulatory  oversight 
of  the  nation's  food  supply.  FDA  is 
working  to  replace  its  current  oversight 
strategy  with  a  cost-effective,  state-of- 
the-art  strategy.  The  agency's  proposed 
new  approach  for  oversight  of  seafood  is 
oased  on  the  system  of  Hazard  Analysis 
Critical  Control  Points  (HACCy).  and 
FD.A  plans  to  work  with  the  food 
industry  to  explore  expanding  HACCP 
to  other  components  of  the  food  supply. 

FDA  has  embarked  on  a  number  of 
initiatives  to  improve  and  focus  on 
women's  health.  The  agency  is  moving 
to  implement  the  Mammography 
Quality  Standards  Act  rapidly  to 
facilitate  the  detection  of  breast  cancer 
and  is  establishing  an  Office  of 
Women's  Health  to  provide  leadership 
and  monitoring  in  areas  such  as  the 
application  of  the  agency's  revised 
clinical  trial  guidelines,  the 
development  of  new  contraceptives  and 
products  to  protect  women  against 
sexually  transmitted  diseases,  and  the 
safety  of  cosmetics. 

The  United  States  leads  the  world  in 
development  of  new  technologies,  and 
FDA  has  given  priority  to  products  of 
important  new  technologies,  such  as 
gene  and  somatic  cell  therapy  and  food 
plants  genetically  altered  through  use  of 
recombinant  DNA  techniques,  striking  a 
balance  between  regulation  and  reliance 
on  the  private  sector  in  a  manner  that 
encourages  the  rapid  evolution  of  these 
technologies,  their  continued  adaptation 
to  health-related  uses,  and  the  building 
of  public  confidence  in  them.  To  help 
speed  important  new  drugs  and  medical 
devices  to  patients,  the  agency  has  also 
developed  new  programs,  such  as  user 
fees  for  drug  approvals.  In  order  to 
facilitate  the  electronic  submission  of 
marketing  applications  for  such 
products.  FDA  plans  to  propose  steps  by 
which  legally  binding  electronic 
signatures  may  be  aHixed  to  such 
applications.  \hus  validating  them.  FDA 
will  address  concerns  about  the 
integrity  of  clinical  data  submitted  to 
support  marketing  approval  of  new 
therapies  by  proposing  the  disclosure  by 
clinical  investigators  of  potentially 
biasing  financial  holdings. 


Finally.  FDA  has  undertaken  the 
review  of  a  large  number  of  regulations 
for  burdensome  provisions  that  can  and 
should  be  eliminated.  As  part  of  this 
process,  the  agency  will  work  to  assure 
that  these  regulations  are  effective, 
consistent,  sensible,  and 
understandable.  Regulations  that  will 
come  under  scrutiny  include  a  major 
portion  of  the  general  biologies 
regulations;  the  blood  and  blood 
products  regulations;  the  regulations 
governing  the  investigation  and  review 
of  new  animal  drugs;  and  the  good 
manufacturing  practice  regulations  for 
medical  devices. 

Social  Security  Administration  (SSA) 

The  Social  Security  Administration 
continuously  reviews  its  regulations  to 
ensure  that  its  policies  constitute  a 
properly  integrated  program  that 
conforms  to  the  statutes,  court 
decisions,  public  needs,  and  to  the 
principles  of  economical,  efficient,  and 
effective  administration. 

SSA  has  three  major  initiatives  under 
way.  On  September  8. 1994. 
Commissioner  Chater  issued  an  agency 
Disability  Process  Redesign  Plan. 
Decisions  on  implementation,  including 
the  need  for  regulations,  are  not  yet 
final. 

SSA  is  continuing  a  cooperative 
project  with  the  Internal  Revenue 
Service  (IRS)  and  other  government 
agencies  to  develop  a  simplified  wage 
reporting  system.  Under  the  proposed 
system.  Federal  and  State  agendes 
would  develop  an  integrated  reporting 
approach  whereby  employers  would  file 
employment  and  wage-related 
information  with  a  single  processing 
entity.  The  processing  entity  would,  in 
turn,  be  responsible  for  providing  the 
data  to  Federal.  State,  and  local  agencies 
for  which  the  submitted  information 
was  intended.  This  system  would 
eliminate  redundant  wage  reports  and 
greatly  reduce  the  complexity  of  wage 
and  tax  reporting  requirements 
presently  imposed  upon  employers. 

SSA  is  currently  evaluating  findings 
and  recommendations  made  by  the 
MITRE  Corporation  to  determine  the 
next  step  toward  implementation.  The 
MITRE  Corporation's  preliminary 
economic  analysis  suggests  that 
employers  could  save  approximately  Si 
billion  a  year  under  the  system's  full 
implementation.  Findings  to  date 
indicate  that  an  agreement  would  be 
needed  with  each  participating  State  to 
ensure  that  State  needs  are  adequately 
met  and  to  reach  agreement  on 
necessary  cost-sharing  arrangements. 


In  addition,  SSA  is  continuing  to 
work  with  the  IRS  to  coordinate  the 
timing  of  when  employers  are  required 
to  file  wage  and  tax  reports.  Currently, 
employers  are  required  to  file  Form  941 
wage  reports  by  the  end  of  January  and 
Forms  VV-2/W-3  by  the  end  of  February. 
SSA  is  attempting  to  reach  an  agreement 
with  IRS  to  simplify  these  reporting 
requirements  that  will  satisf)-  the 
information-reporting  requirements  of 
both  IRS  and  SSA. 

The  Social  Security  Administration 
will  become  an  independent  agency, 
effective  March  31,  1995,  as  a  result  of 
the  "Social  Security  Independence  and 
Program  Improvement  Ad  of  1994," 
(Public  Law  103-296). 

Administration  for  Children  and 
Families  (ACF) 

Efforts  to  reinforce  the  values  of  work, 
family,  opportunity  and  responsibility 
are  the  central  focus  of  ACF's 
impending  welfare  reform  agenda. 
Under  the  framework  of  regulations,  this 
effort  wrill  include: 

•  Identifying  and  reengineering  welfare- 
related  regulations  using  existing  legal 
authority  to  fadlitate  early  reform  and 
make  way  for  more  fundamental 
changes,  beginning  with  rules  to 
promote  program  coordination  and 
simplification.  Proposed  child  care 
rules  were  issued  this  spring  to 
reduce  program  differences  and 
promote  better  coordination  among 
the  various  child  care  programs. 

•  A  strategy  for  swift  implementation  of 
the  President's  welfare  reform  bill 
upon  enactment,  consistent  with  the 
principles  of  E.O.  12866. 

Implementation  of  the  quality, 
program  expansion,  and  partnership 
provisions  of  the  1994  Head  Start 
Amendments  is  a  key  investment 
priority  of  the  Department.  ACF  is    • 
commit'ed  to  re-engineering  the  Head 
Start  program  in  terms  of  quality 
improvement  and  capacity  expansion  in 
concert  with  public  input.  As  one 
example,  during  the  next  year, 
particular  emphasis  will  be  placed  on 
developing  performance  standards 
related  to  infant  and  toddler  care. 

Other  ACF  regulatory  efforts  will 
expand  and  improve  the  quality  of 
family  support  services.  For  example,  in 
implementing  the  Family  Preservation 
and  Support  Program,  each  State  will  be 
enabled  to  develop,  or  expand,  and 
operate  a  program  of  family  preservation 
services  and  community-based  family 
support  services  to  prevent  child  abuse 
and  help  parents  acquire  the  skills  and 
tools  they  need  to  raise  their  children. 
In  these  and  other  areas.  ACF  is  rel)'ing 
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heavily  on  consultation  with  State  and 
tribal  program  adniini.strators.  advocKiy 
orRanizaticns.  and  other  inlerested 
parties  to  provide  ideas  for  improving 
the  efTectivone&s  of  its  regiilatiuns. 


HMS — Social  Security  Administration 
(SSA) 


PROPOSED  RULE  STAGE 


33.  OLD-AGE,  SURVIVORS.  AND 
DISABILITY  INSURANCE  PROGRAM; 
REVIS--  MEWCAL  CRITERIA  FOR 
DETE«MinAT*ON  OF  OlSABiLfTY; 
HEMIC  ANO  LYMPHATIC  SYSTEM 
AND  MAUGNANT  NEOPLASTIC 
DISEASES  {399P) 

Legal  Authorily: 

A2  VSC.  \WZ.  42  17S(:  1383   -ij  USC 
4C;.*i 

CFR  Citation: 

::0  CFR  404.1.'>0<)iT.  app  1 

Legal  Deadline: 

Non« 

Abstract: 

S*H  tions  7.00  .ind  107  00  (hen. it:  and 
lymphatic  system),  end  1,1  00  .ind 
HI. 00  (malij^nanl  ne.iplastic  iltf^eases) 
t  f  appendix  1  to  Siibp.irt  P  of  Pan  404 
or  the  Disfihilily  R«T>'.i!ations  (^(M.ISOl 
inroiigk  404.1.'>9g)  d«»s«irib»*  thvse 
innp.iirments  which  are  i;onsidt  red 

'■V  enr-ii^-th  to  prevent  a  pi',>on  from 
'    .Pitinfj  in  any  gainful  a«;liviiy.  or  in 
ti:o  uisc  of  a  «.hild  und^r  oj**-  1».  aijp- 
apprppri.ite  activities.  We  a.-e  pirjposing 
n  vi.sions  to  these  sn  tinns  to  i.!>sure 
I'lnt  the  nipdif  j|  eval<j.ntion  inleria  are 
Lp-fn-diit«  and  consistent  with  thw 
htesi  advances  in  medic.-)!  kr.owl.'dge 
.-r.d  treatment.  The  Suppluni-.-nlal 
.*;«•«  urity  Irromc  program  inrorytorntjss 
ar.d  uses  the  &.ymv  medical  criteria  as 
tlie  Old-ARe.  Si:r\ivors.  and  DisaMlily 
In.stir.int  e  program. 

Statement  of  Need: 

Wo  propcs.?  to  revife  the  t.riteriu  in  the 
Listing  of  Impairments  that  we  use  to 
evaluate  r!aim.<i  for  disabiliiy  benefits 
involving  impairments  of  the  hemic 
ni\d  lymphatic  system  and  nialign.inl 
neopla.stic  diseases  of  adults  and 
children,  under  titles  II  and  XVI  of  the 
Social  Set  urify  Act.  The  revisions 
refltn;!  advances  in  medical  knowletJge. 
treatment,  and  methods  of  evaluating 
impairments  of  the  hemic  and 
lymphatit:  s\steni  and  malignant 
nc>opla.stic  di.seoses. 


The  current  hemir  and  lymphatic 
system  and  malignant  neoplastic 
diseases  listings  were  la.st  revised  on 
Det  ember  6.  1983  There  have  been 
numerous  advancements  in  metiical 
science  and  technology  in  evaluation 
and  treatment  of  hemic  and  malignant 
lymphatic  and  neoplastic  diseases  since 
then.  Not  to  avail  ourselves  of  the 
benefit  of  these  advancements  would 
moan  that  SSA's  listings  might  not 
acturately  Identify  those  Individuals 
who  are  too  functionally  impaired  to 
work,  or  In  the  case  of  a  child  under 
the  SSI  program,  to  perform  age- 
appropriate  activities.  Se<1:  ens  20.';(a). 
1102.  and  1631(d)  of  the  5w  J<il 
•Sef.urity  Act  give  the  Secretary  broad 
power  to  make  rules  to  «arry  out  the 
dis.-ibility  programs 


Alternatives: 

The  only  option  consideied.  other  than 
the  one  aalected.  would  have  been  to 
exterd  the  expiration  dale  of  the 
current  listings  and  not  to  propose  to 
revise  the  rules  at  this  time.  This 
option  was  not  selected  because  there 
have  beon  medical  advances  since  the 
current  hemic  and  lymphatic  system 
and  malignant  neoplastic  diseases 
listings  were  pronijli;attd  which  we 
believe  should  lie  reflei.ted  in  the 
listings  we  use  in  adjudicating"  Sc<.ial 
Se«  urity  and  Suppleinont.il  Serurity 
Iiu  on.e  c  laims  hasi'd  on  disahiiity. 

Anticipated  Cost&  and  Benefrts: 

The  prrposcd  i.h.»nj;is  wid  hn\a 
negligibfc  program  and  administrative 
cost  impjirt  be(.ausf,  despite  c  hanj^  in 
terniinttlosy  aiid  emphasis,  the 
proposjfl  changes  describe  a  level  of 
severity  rompamb'e  to  the  level  of 
severity  i  ontained  in  l!>e  (  urrent 
listings. 


T:.i>etable: 
Action 


FR  Cite 


NPHM 
Final  Acten 


12T)0'94 

iaco.d5 


SmaU  Entities  Affected: 
None 

Government  Levels  Affected: 

None 


Agency  Contact: 

Harr>'  J.  Short 

Legal  A.ssistant 

Dep.irtment  of  Healtli  and  Human 

ServicHs 

Social  Security  Administration 

Office  of  Regulations 

6401  Security  Boulevard 

Baltimore,  MD  21235 

410  965-6243 

RIN:  0960-AD67 


HKS— SSA 

34.  REVISED  MEDICAL  CRITERIA  FOR 
DETERMINATION  OF  DISABILITY, 
ENDOCRINE  SYSTEM  AND  OBESITY 
ANO  RELATED  CRITERIA  (436P) 

Legal  Authority: 

42  use  405;  42  USC  1302;  42  VST. 
13fl3 

CFR  Citation: 

20  CFR  4(»4. 1500(7.  app  1 

Legal  Deadline: 

None 

Abstract; 

Sections  9.00  and  109.00  of.ippeiidix 
1  to  subpart  Pof  part  404  of  the 
Disobilify  Reg  ilal ions  (404.1501 
through  404.1.S09)  de.s«  ribe  tho.se 
impiiirments  whiLh  are  considert  d 
severe  enough  to  prevent  a  person  from 
en);j;g:ng  in  any  gainful  activity,  or  in 
the  <  3SB  of  a  child  umlut  age  IH.  .?ge- 
ajH'rojir.jle  activities.  We  ere  proposing 
to  revi.^e  the  criteria  in  these  set  tit.ns 
to  reCe*.!  advances  in  mi:dical 
kn;)ule'J};e,  !.Tf.iiment.  and  methods  of 
evalii.'iiing  er.dot.rine  impairments.  The 
.*»ijppk. mental  Security  Income  prctrram 
int  f.rporjtt-s  and  uses  the  same  rru>'di«  jl 
•.Jiliria  as  the  DId-Age,  .Survivors  and 
Di.s'ibiiity  IiiMirr>nce  program. 

Statement  of  Need: 

We  propose  to  revise  the  criteria  in  the 
Listi;ig  of  In-pai.'menls  liiat  we  use  to 
evaluate  claims  for  disability  benefits 
involving  the  endocrine  system  and 
olH»ily  in  adults  and  children,  under 
titles  II  end  XVI  of  the  Social  Set.urity 
Art.  The  revi.sions  reflect  ad  vane  es  in 
medicil  knowledge,  treatment,  and 
nictliotJs  of  evajualing  impairments  of 
the  endoiirine  system. 

The  current  Endocrine  and  Obesity 
listings  were  last  revised  on  Decemhjer 
6,  1985.  There  have  been  numerous 
advancements  in  medical  science  and 
technology  in  evaluation  and  treatment 
of  endocrine  and  morbid  obesity 
conditions  since  then.  Not  to  avail 
ourselves  of  the  benefit  of  these 


advancements  would  mean  that  SSA's 
listings  might  not  accurately  identify 
those  individuals  who  are  too 
functionally  impaired  to  work,  or  in  the 
case  of  a  child  under  the  SSI  program, 
to  perform  age-appropriate  activities. 

Sections  205(a).  1102.  and  1631(d)  of 
the  Social  Security  Act  give  the 
Secretary  broad  power  to  make  rules 
to  carry  out  the  disability  programs. 

Alternatives: 

The  only  option  considered,  other  than 
the  one  selected,  would  have  been  to 
extend  the  expiration  date  of  the 
current  listings  and  not  to  proprase  to 
revise  the  rules  at  this  time.  The  option 
was  not  selected  because  there  have 
been  medical  advances  since  the 
current  endocrine  system  and  obesity 
listings  were  promulgated  which  we 
believe  should  be  reflected  in  the 
listings  we  use  in  adjudicating  Social 
Security  and  SSI  claims  based  on 
disability. 

Anticipated  Costs  and  Benefits: 

The  proposed  changes  will  have 
negligible  program  and  administrative 
cost  impact  because,  despite  changes  in 
terminology  and  emphasis,  the 
proposed  changes  describe  a  level  of 
severity  comparable  to  the  level  of 
severity  contained  in  the  current 
listings. 

Timetable: 


Action 


Date 


FR  Clta 


NPRM 
Final  Action 


12/0(V94 
10/00/95 


Small  Entitles  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Cassandra  A.  Bond 

Legal  Assistant 

Department  of  Health  and  Human 

Services 

Social  Security  Administration 

Office  of  Regulations 

6401  Security  Boulevard 

Baltimore.  MD  21235 

410  965-1794 

RIN:  0960-AD78 

HHS-SSA 

35.  REVISED  MEDICAL  CRTTERtA  FOR 
DETERMINATION  OF  DISABftlTY, 
GROWTH  IMPAIRMENTS  (444P) 

Legal  Auttiority: 

42  USC  1302;  42  USC  1383;  42  USC 
405 


CFR  Citation: 

29  CFR  404.1500(1,  app  1 

Legal  Deadline: 

None 

Abstract 

Section  100.00  of  part  B  of  appendix 

I  to  subpart  P  of  part  404  of  the 
Disability  Regulations  (404.1501 
through  404.1599)  describe  those 
impairments  which  are  considered 
severe  enough  to  prevent  a  child  under 
age  18  from  engaging  in  age-appropriate 
activities.  We  are  proposing  revisions 
to  the  criteria  in  Part  B  of  the  Listing 

of  Impairments  that  we  use  to  evaluate 
growth  impairments  of  persons  under 
the  age  of  18  who  claim  Social  Security 
or  Supplemental  Security  Income 
benefits  based  on  Disability  under  Title 

II  and  Title  XVI  of  the  Social  Security 
Act.  The  revisions  contained  in  these 
regulations  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  growrth  impairments.  The 
Supplemental  Security  Income  program 
incorporates  and  uses  the  same  medical 
criteria  as  the  Old-Age,  Survivors,  and 
Disability  Insurance  program. 

Statement  of  Need: 

We  propose  to  revise  the  criteria  in  part 
B  of  the  Listing  of  Impairments  that  we 
use  to  evaluate  claims  for  disability 
benefits  involving  growth  impairments 
of  persons  under  the  age  of  18  under 
titles  n  and  XVI  of  the  Social  Security 
Act.  The  revisions  reflect  advances  in 
medical  knowledge,  treatment,  and 
methods  of  evaluating  growth 
impairments. 

The  current  Growth  Impairment  Ustings 
were  last  revised  on  D^ember  6,  1985. 
There  have  been  numerous 
advancements  in  medical  science  and 
technology  in  evaluation  and  treatment 
of  growth  impairments  since  then.  Not 
to  avail  ourselves  of  the  benefit  of  these 
advancements  would  mean  that  SSA's 
listings  might  not  accurately  identify 
those  children  unable  to  perform  age- 
appropriate  activities. 

Sections  205(a),  1102.  and  1631(d)  of 
the  Social  Security  Act  give  the 
Secretary  broad  power  to  make  rules 
to  carry  out  the  disabiUty  programs. 

Altemath/es: 

The  only  other  option  we  considered 
was  to  extend  the  effective  date  of  the 
current  Ustings  without  proposing 
changes  to  update  the  listings.  This 
option  was  not  selected  because  there 
have  been  medical  advances  since  the 
current  growth  impairments  system 
listing  were  promulgated  whidi  we 


believe  should  be  reflected  in  the 
listings  we  use  in  adjudicating  Social 
Security  and  SSI  claims  based  on 
disability. 

Anticipated  Costs  and  Benefits: 

The  proposed  changes  will  have 
negligible  program  and  administrative 
cost  impact  because,  despite  changes  in 
terminology  and  emphasis,  the 
proposed  growth  impairment  listings 
describe  a  level  of  severity  comparable 
to  the  level  of  severity  contained  in  the 
current  listings. 

Timetable: 


AcUon 


FR  CMa 


NPRM 
Final  Action 


12/00^ 
09/00^95 


SmaU  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

Han7  J.  Short 

Legal  Assistant 

Department  of  Health  and  Human 

Services 

Social  Security  Administration 

Office  of  Regulations 

6401  Security  Boulevard 

Baltimore,  MD  21235 

410  965-6243 

RIN:  0960-AD80 
HHS-SSA 


FINAL  RULE  STAGE 


36.  OLD-AGE.  SURVIVORS,  AND 
DISABILrTY  INSURANCE  PROGRAM; 
REVISED  MEDICAL  CRITERIA  FOR 
DETERMVfATION  OF  DISABILITY; 
MUSCULOSKELETAL  SYSTEM  (143F) 

Legal  Authority: 

42  USC  1302;  42  USC  405;  42  USC 
1383 

CFR  Citation: 

20  CFR  404.1500fr,  appendix  1 

l.egal  Deadline: 

None 

Abstract 

Sections  1.00  and  101.00  of  appendix 

1  to  the  Disability  Regulations 
(404.1501  through  404.1599)  describe 
those  musculoskeletal  impairments 
which  are  considered  severe  enough  to 
prevent  a  person  bom  doing  any 


UMI 
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gainful  activity  or.  in  the  case  of  a  child 
under  o)?e  18.  age-appropriate  activities. 
We  are  proposing  comprehensive 
revisions  to  these  sections  to  ensure 
that  the  medical  evaluation  criteria  are 
up  to  date  and  consistent  with  the 
latest  advances  in  medicine.  The 
Supplemental  Security  Income  program 
incorporates  by  reference  and  uses  the 
same  medical  criteria  as  the  Old-Age. 
Survivors,  and  Disability  Insurance 
program. 

Statenoent  of  H—d: 

These  regulations  revise  the  criteria  in 
the  Listing  of  Impairments  that  we  use 
to  evaluate  claims  for  disability  beneHts 
involving  musculoskeletal  impairments 
of  adults  and  children  under  titles  II 
and  XVI  of  the  Social  Security  Act.  The 
revisions  reflect  advances  in  medical 
knowledge,  treatment,  and  methods  of 
evaluating  musculoskeletal 
impairments. 

The  current  musculoskeletal  listing  was 
last  revised  on  December  6.  1985.  There 
have  been  numerous  advancements  in 
medical  science  and  technology  in 
evaluation  and  treatment  of 
musculoskeletal  impairments  since 
then.  Not  to  avail  ourselves  of  the 
benefit  of  these  advancements  would 
mean  that  SSAs  listings  might  not 
accurately  identif>-  those  individuals 
who  are  too  functionally  impaired  to 
work,  or  in  the  case  of  a  child  under 
the  Supplemental  Security  Income 
program,  to  perform  age-appropriate 
activities. 

Sections  205(a).  1102.  and  1631(d)  of 
the  Social  Security  Act  give  the 
Secretary  broad  power  to  make  rules 
to  carry  out  the  disability  programs. 

Alternatives: 

The  only  other  option  is  to  extend  the 
expiration  date  of  the  current  lisMngs 
without  revising  the  listings  at  this 
time.  This  option  was  not  selected 
because  there  have  been  medical 
advances  since  the  current 
musculoskeletal  system  listings  were 
promulgated  which  we  believe  should 
be  reflected  in  the  listings  since  we  use 
them  in  adjudicating  Social  Security 
and  Supplemental  Security  Income 
claims  based  on  disability. 

Anticipated  Costs  and  Benefits: 

These  final  regulations  will  have 
negligible  program  and  administrative 
cost  impact  becau.se.  despite  changes  in 
terminology  and  emphasis,  the 
proposed  musculoskeletal  system 
listings  describe  a  level  of  severity 
comparable  to  the  level  of  severity 
contained  in  the  current  listings. 


12/21/93    58  FR  67574 
02/22/94 


Risks: 

Not  applicable. 

Timstab<>: 

Action 

NPRM 

NPRM  Coofiment 

Period  End 
Final  Action  12/00/94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 

Agency  Contact: 

Richard  M.  Bresnick 

Legal  Assistant 

Department  of  Health  and  Human 

Services 

Social  Security  Administration 

Office  of  Regulations 

6401  Security  Blvd. 

Baltimore.  MD  21235 

410  965-1758 

RIN:  0960-ABOl 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14,  1994  /  The  Regulatory  Plan     57065 


FR  CHe 
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37.  OLD-AGE.  SURVIVORS.  AND 
DISABILITY  INSURANCE  PROGRAM: 
MEDICAL  CRITERIA  FOR 
EVALUATING  MENTAL  DISORDERS 
FOR  ADULTS  (222F) 

Legal  Authority: 

42  use  405;  42  USC  1382c 

CFR  Citation: 

20  CFR  404.1500ff.  app  1;  20  CFR 
404.1520a:  20  CFR  404.1528;  20  CFR 
416.920a:  20  CFR  416.928 

Legal  Deadline: 

None 

Abstract: 

These  amendments  revise  the  medical 
evaluation  criteria  for  mental  disorders 
for  the  Social  Security  and 
Supplemental  Security  Income 
disability  programs.  The  revisions  will 
reflect  advances  in  medical  treatment 
and  in  methods  of  evaluating  certain 
mental  impairments  and  will  provide 
up-to-date  medical  criteria  for  use  in 
the  evaluation  of  disability  claims 
based  on  mental  disorders. 


Statement  of  Need: 

These  regulations  revise  the  adult 
mental  disorders  listings  we  use  to 
evaluate  claims  for  disability  benefits 
involving  mental  impairments  under 
titles  II  and  XVI  of  the  Social  Security 
Act.  They  reflect  advances  in  medical 


knowledge,  treatment,  and  methods  of 
evaluating  mental  impairments  and 
provide  up-to-date  medical  criteria  to 
evaluate  disability  based  on  mental 
impairments.  The  current  adult  mental 
listing  was  last  revised  on  August  28. 
1985.  There  have  been  numerous 
advancements  in  medical  science  and 
technology  in  evaluation  and  treatment 
.     of  mental  disorders  since  then.  Not  to 
avail  ourselves  of  the  benefit  of  these 
advancements  would  mean  that  SSA's 
listings  might  not  accurately  identify 
those  individuals  who  are  too 
functionally  impaired  to  work. 

Medical  advancements  in  disability 
evaluation  and  treatment  and  program 
experience  require  that  the  medical 
listings  be  periodically  reviewed  and 
updated.  The  existing  listing  sunsets  on 
August  28.  1994.  It  is  in  the  public 
interest  to  be  kept  abreast  of  these 
advancements. 

Sections  205(a).  1102.  and  1631(d)  of  . 
the  Social  Security  Act  give  the 
Secretary  broad  power  to  make  rules 
to  carry  out  the  disability  programs. 

Alternatives: 

The  only  other  option  is  to  extend  the 
expiration  date  of  the  current  listings 
without  revising  the  listings  at  this 
time.  This  option  was  not  selected 
because  thfere  have  been  medical 
advances  since  the  current  adult  mental 
listings  were  promulgated  which  we 
believe  should  be  reflected  in  the 
listings  since  we  use  them  in 
adjudicating  Social  Security  and 
Supplemental  Security  Income  claims 
based  on  disability. 

Anticipated  Costs  and  Benefits: 

Due  to  an  expected  small  increase  in 
applications  and/or  awards,  the 
program  and  administrative  costs  of 
these  regulations  are  estimated  to 
increase  slightly  and  this  has  been 
budgeted  for. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


07/18/91    56  FR  33130 
09/18/91 

10AXV94 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 
None 


Agency  Contact: 

Richard  M.  Bresnick 

Legal  Assistant 

Department  of  Health  and  Human 

Services 

Social  Security  Administration 

Office  of  Regulations 

6401  Security  Boulevard 

Baltimore.  MD  21235 

410  965-1758 

RIN:  0960-AC74 


HHS-SSA 

38.  OLD-AGE.  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
FOR  THE  AGED,  BUND,  AND 
DISABLED;  REPRESENTATIVE  PAYEE 
REFORMS  (295F) 

Legal  Autf>ority: 

PL  101-508.  sec  5105 

CFR  Citation: 

20  CFR  404.902;  20  CFR  404.2001;  20 
CFR  404.2011;  20  CFR  404.2022;  20 
CFR  404.2024;  20  CFR  404.2025;  20 
CFR  404.2030;  20  CFR  404.2041;  20 
CFR  404.2050;  20  CFR  416.601;  20  CFR 
416.611;  20  CFR  416.622;  20  CFR 
416.624;  20  CFR  416.625;  20  CFR 
416.630;  ... 

Legal  Deadline: 

None 

Atistract: 

These  regulations,  which  reflect  certain 
provisions  of  PL  101-508,  modify 
existing  representative  payee 
procedures  by  requiring  the  Social 
Security  Administration  (SSA)  to  do  a 
more  extensive  investigation  of 
representative  payee  applicants; 
generally  limit  to  1  month  the  deferral 
or  suspension  of  direct  payment  of 
benefits  pending  selection  of  a  payee; 
provide  stricter  standards  in 
determining  the  fitness  of 
representative  payee  applicants  to 
manage  benefit  payments  on  behalf  of 
beneficiaries;  require  SSA  to  repay  to 
the  beneficiary  or  an  alternate  payee, 
an  amount  equal  to  any  misused  funds 
resulting  from  SSA's  negligent  failure 
to  investigate  or  monitor  a 
representative  payee;  and  require  SSA 
to  compile  and  maintain  a  centralized 
file  of  certain  beneficiary  and  payee 
information. 

Statement  of  Need: 

These  regulations  modify  existing 
representative  payee  procedures  by 
requiring  the  ^xnal  Security 
Administration  to  do  a  more  extensive 


investigation  of  representative  payee 
applicants;  generally  limiting  to  1 
month  the  deferral  or  suspension  of 
direct  payment  of  benefits  pending 
selection  of  a  payee;  providing  stricter 
standards  in  determining  the  fitness  of 
representative  payee  applicants  to 
manage  benefit  payments  on  behalf  of 
beneficiaries;  requiring  SSA  to  repay  to 
the  beneficiary  or  an  alternate  payee, 
an  amount  equal  to  any  misused  funds 
resulting  from  SSA's  negligent  failure 
to  investigate  or  monitor  a 
representative  payee;  and  requiring 
SSA  to  compile  and  maintain  a 
centralized  file  of  certain  beneficiary 
and  payee  information. 

These  regulations  are  needed  to  amend 
the  Social  Security  Administration's 
regulations  to  reflect  certain  provisions 
of  Public  Law  101-508  (OBRA  '90). 
Sections  205(a),  1102  and  1631(d)  of 
the  Act  give  the  Secretary  broad  power 
to  make  rules  to  carry  out  these 
provisions. 

Anticipated  Costs  and  Benefits: 

Any  costs  associated  with  these 
regulations  are  the  result  of  legislation 
and  therefcMre  are  reflected  in  the 
President's  budget. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 

Final  Action 


03/15.^    59  FR  11949 
05/16/94 

12AXV94 


Sman  Entities  Affected: 

None 

Government  Levels  Affected: 
None 

Agency  Contact: 

Cassandra  Bond 

Legal  Assistant 

Department  of  Health  and  Human 

Services 

Social  Security  Administration 

Office  of  Regulations 

6401  Security  Boulevard 

Baltimore,  MD  21235 

410  %5-1794 

RIN:  0960-AD22 

HHS-SSA 

39.  OASDt  AND  SSI;  TESTING 
MODIFICATIONS  TO  THE  DISABILITY 
DETERMINATfON  PROCEDURES 
(359F) 

Legal  Authority: 

42  USC  405(a);  42  USC  1302;  42  USC 
1383 


CFR  Citation: 

20  CFR  404.906;  20  CFR  416.1406 

Legal  Deadline: 

None 

Abstract: 

We  propose  to  add  new  rules  which 
would  establish  authority  to  test 
modifications  to  the  disability 
determination  procedures  that  we 
follow  under  titles  n  and  XVI  of  the 
Social  Security  Act.  On  a  limited  basis, 
we  may  test  procedures  designed  to 
improve  the  disability  claims  process. 
These  models  are  designed  to  provide 
us  with  comprehensive  information 
regarding  the  effect  of  these  procedures 
on  the  disability  process.  They  would 
enable  us  to  measure  whether,  and  to 
what  degree,  the  disability  process  may 
be  improved,  especially  wiih  respect  to 
obtaining  the  correct  decision  earlier  in 
the  process  and  shortening  aggregate 
processing  times.  We  would  measure 
costs  and  determine  the  feasibility  of 
each  model.  The  intended  result  of 
testing  these  models  would  be  to  enable 
SSA  to  make  recommendations  for 
national  implementation  of 
improvements  to  the  disability  process. 

Statement  of  Need: 

We  propose  to  implement  pilot  projects 
designed  to  modify  the  processing  of 
disability  claims.  These  proposed 
models  will  be  used  in  adjudicating 
claims  for  Social  Security  or  SSI 
benefits  based  on  disability.  These 
models  will  provide  SSA  with 
comprehensive  information  regarding 
the  effect  of  these  interventicms  on  the 
disability  process  and  will  en^le  us 
to  measure  whether  and  to  what  degree 
the  disability  process  is  improved, 
especially  with  respect  to  obtaining  the 
correct  decision  earlier  in  the  process 
and  shortening  processing  times,  vpe 
propose  to  add  new  rules  to  provide 
the  authority  to  test  one  or  more 
modifications  to  the  disability 
determination  procedures  we  follow 
under  titles  II  and  XVI  of  the  Act  The 
tests  would  be  conducted  under  a 
rigorous  evaluation  protocol 

The  models  in  the  propKwed  rules  are 
designed  to  test  enhancement  of  our 
current  program  goals  which  are  to: 

•  Provide  assistance  to  the  disability 

applicant  by  malung  the  process  of 
filing  a  disability  claim  simpler,  more 
responsive  and  more  compassionate; 

•  Promote  fairness  in  each  disability 
determination  by  ensuring  that  each 
disability  applicant  is  given  an 
opportunity  to  provide  all  the 
necessary  information  to  complete  the 
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claim  and  is  aware  of  his/h«r  rights 
under  the  program;  and 
•  Ensure  that  the  Agency's 
determination  is  both  thorough  and 
equitable. 

These  regulations  are  necessary  to 
permit  SSA  to  test  new  and  innovative 
procedures  for  improving  the  disability 
claims  process. 

Sections  205(a).  1102.  and  1631(d)  of 
the  Act  give  the  Secretary  broad  power 
to  make  rules  to  carry  out  the  Old-Age. 
Survivors  and  Disability  Insurance  and 
Supplemental  Security  Income 
programs. 

Alternative*: 

We  examined  but  rejected  seeking  the 
authority  for  test  variations  to  improve 
the  claims  intake  process.  We 
considered  testing  models  which 
involved  only  selected  medical 
impairments.  We  rejected  this 
ahemative  and  are  not  limiting  the  tests 
to  selected  impairments.  We  will  gather 
specific  data  that  will  allow  for 
equitable  and  fair  treatment  of  all 
claimants. 

Anticipated  Costa  and  Benefits: 

The  effects  of  the  demon.strations 
themselves  will  be  very  small.  It  would 
be  speculative  to  estimate  what  system 
changes  might  later  be  made.  What  we 
hope  to  accomplish  ultimately, 
however,  are  significant  improvements 
in  the  disability  determination  process 
that  ensure  better  developed  and  more 
timely  decisions.  Such  improvements 
should  promote  greater  public 
understanding  and  satisfaction  with  the 
disability  program. 

Timetable: 


HHS— Public  Health  Service  (PHS) 


Action 


Date 


FR  Cite 


10/22/93    58  FR  54632 
01/06/94 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action  10/00/94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact- 
Henry  D.  Lerner 
Legal  Assistant 
Office  of  Regulations 
Department  of  Health  and  Human 
Services 

Social  Security  Administration 
6401  Security  Boulevard 
Baltimore.  MD  21235 
410  965-1762 

RIN:  0960-AD63 


PRERULE  STAGE 


40.  •  DEVELOPMENT  OF  HAZARD 
ANALYSIS  CRITICAL  CONTROL 
POINTS  FOR  THE  FOOD  INDUSTRY; 
REQUEST  FOR  COMMENTS 

Lagal  Authority: 

21  use  321  et  seq;  21  USC  342(a)(4); 
21  USC  371(a);  42  USC  264 

CFR  Citation: 

None 

Legal  Oeadlina: 

None 

Abstract 


In  this  advance  notice.  FDA  is 
announcing  for  public  comment  its 
plans  to  develop  regulations  that  would 
establish  requirements  for  a  new 
comprehensive  food  safety  assurance 
program  for  both  domestically 
produced  and  imported  foods  that 
would  be  based  on  the  principles  of 
Hazard  Analysis  Critical  Control  Points 
(HACCP).  The  new  food  safety  program 
would  respond  to  new  challenges,  such 
as  new  food  processing  and  packaging 
technologies,  new  food  distribution  and 
consumption  patterns,  exposure  to 
industrial  chemicals  and  chemical 
waste,  the  increasing  importation  of 
foods,  new  microbial  pathogens,  and 
resource  constraints.  The  most  serious 
of  these  challenges  is  presented  by  food 
pathogens.  The  number  of  recognized 
food-home  pathogens  has  broadened 
considerably,  as  has  awareness  of  long- 
term  complications  from  certain  food- 
home  illnesses-such  as  arthritis,  heart 
disease,  and  kidney  and  neurological 
damage.  To  meet  such  challenges.  FDA 
intends  to  shift  the  focus  of  its  food 
safety  assurance  program  away  fttjm 
periodic  visual  inspection  and  end- 
product  testing  and  toward  prevention 
of  food  safety  risks  and  problems, 
utilizing  the  HACCP  state-of-the-art 
preventive  approach. 

Statement  of  Need: 

In  this  advance  notice,  the  Food  and 
Drug  Administration  (FDA)  is 
announcing  for  public  comment  its 
plans  to  develop  regulations  that  would 
establish  requirements  for  a  new 
comprehensive  food  safety  assurance 
program  for  both  domestically 
produced  and  imported  foods  that 
would  be  ba.sed  on  the  principles  of 
Hazard  Analysis  Critical  Control  Points 
(HACCP). 


Although  the  current  food  safety 
assurance  program  has  generally 
functioned  effectively,  it  is  facing  new 
stresses  and  challenges. 

New  food  processing  ana  packaging 
technologies,  new  food  distribution  and 
consumption  pattems,  exposure  to 
industrial  chemicals  and  chemical 
waste,  the  increasing  importation  of 
foods,  new  microbial  pathogens,  and 
resource  constraints  all  contribute  to 
today's  food  safety  challenge.  The  most 
serious  of  these  challenges  is  presented 
by  food  pathogens.  Between  1973  and 
1988.  the  number  of  recognized  food- 
home  pathogens  broadened 
considerably,  as  did  awareness  of  long 
term  complications  from  certain  food- 
home  illnesses-such  as  arthritis,  heart 
disease,  and  kidney  and  neurological 
damage.  To  meet  such  challenges.  FDA 
intends  to  shift  the  focus  of  its  food 
safety  assurance  program  away  from 
j)€riodic  visual  inspection  and  end- 
product  testing  and  toward  prevention 
of  food  safety  risks  and  problems, 
utilizing  the  HACCP  state-of-the-art 
preventive  approach. 

If  the  agency  goes  forward  in  a  future 
miemaking  with  an  industry-wide 
standard  for  food  manufacturing, 
packaging,  and  holding  based  on 
HACCP,  such  a  rulemaking  would 
allow  for  monitoring  the  records  of  a 
food-processing  facility  to  verify  that 
systems  of  preventive  controls  are  in 
place  and  functioning  properly. 

Alternatives: 

The  two  principal  alternatives  to 
HACCP  are  end-produc-t  testing  and 
comprehensive  current  good 
manufacturing  practices  (CGMP's).  FDA 
concludes  that  both  lack  the  distinct 
advantages  of  an  HACCP-based 
approach.  End-product  testing  does  not 
address  the  root  causes  of  food  safety 
problems,  is  not  preventive  by  design. 
and  requires  that  a  large  number  of 
samples  be  analyzed  to  ensure  product 
integrity.  CGMP's  are  not  prac'scal 
because  of  the  breadth  and  diversity  of 
the  food  industry  to  be  covered,  FDA's 
limited  resources  for  preparing  the 
large  number  of  CGMP  regulations  that 
would  be  needed,  and  the  time 
required  to  implement  these 
regulations. 

Anticipated  Costs  and  Benefits: 

FDA's  intention  in  publishing  an 
advance  notice  of  proposed  rulemaking 
with  a  specific  request  for  comment  is 
to  gain  information  with  which  the 
agency  can  consider  options  for 
improving  food  safety,  and  to  gather 
data  for  use  in  calculating  quantitative 


costs  and  benefits.  In  general  terms, 
HACCP  focuses  on  prevention  and  is 
designed  to  prevent  hazards  from 
entering  food;  HACCP  permits  more 
effective  and  efficient  oversight  by 
Federal,  State,  and  local  governments; 
and  HACCP  places  primary 
responsibility  for  ensuring  food  safety 
appropriately  on  the  food 
manufacturer/distributor  to  analyze  in 
a  rational,  scientific  manner  its 
production  processes  in  order  to 
identify  critical  control  points  and 
establish  critical  limits  and  monitoring 
procedures.  FDA  anticipates  that  costs 
to  industry  generated  by 
implementation  of  HACCP  would  be 
offset  in  three  ways:  (1)  by  reducing 
the  amount  of  food-borne  illnesses  (for 
example,  total  illness  reduction  benefits 
estimated  to  result  from  FDA's  proposal 
to  require  an  HACCP-based  approach  to 
seafood  regulation  are  between  $15  and 
$75  million  per  year);  (2)  by  increasing 
public  confidence  in  the  Nation's  food 
supply;  and  (3)  by  enabfing  U.S.  food 
companies  to  compete  more  effectively 
in  the  world  market  (for  example, 
current  recommendations  of  the  Codex 
Alimentarius  Commission's  Committee 
on  Food  Hygiene  encourage  the 
international  use  of  the  HACCP  system, 
and  the  European  Community  (EC)  has 
begun  to  require  that  foods  produced 
within  the  EC  be  processed  under 
HACCP  requirements). 

Risks: 

Any  potential  for  contamination  of  the 
food  supply  with  industrial  chemicals 
or  microbial  pathogens  must  be 
considered  a  highly  serious  risk 
because  of  the  possibility  that  such 
contamination  will  be  widespread, 
affecting  whole  segments  of  the 
population,  causing  some  severe  long- 
term  effects  and  even  loss  of  life.  FDA 
made  a  decision  to  publish  a  proposal 
to  adapt  an  HACCP-based  approach  to 
regulation  of  seafood,  based  on  a 
considerable  body  of  literature  and 
expertise  in  this  area.  Less  is  known 
about  risks  posed  by  other  foods,  and 
FDA  therefore  intends  to  work  with  the 
Centers  for  Communicable  Diseases  and 
other  Federal  and  State  agencies  to 
gather  and  evaluate  data  on  such  risks 
and  the  amount  which  they  could  be 
expected  to  be  reduced  by  an  HACCP- 
based  approach.  FDA  is  also  requesting 
comment  in  this  advance  notice  on 
whether  all  segments  of  the  food 
industry  merit  a  mandatory  HACCP 
program,  or  whether  such  a  program  is 
needed  only  for  certain  segments  of  the 
industry. 


Timetable: 

Action 

Date          FR  ate 

ANPRM 

08/04/94    59  FR  39888 

ANPRM  Comment 

12/02/94 

Period  End 

NPRM 

00/00/00 

NPRM  Comment 

00/00/00 

Period  End 

Small  Entities  Affected: 

Undetermined 

Govemment  Levels  Affected: 

Undetermined 

Agency  Contact 

John  R  Kvenberg 

Strategic  Manager 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration  ' 

Center  for  Food  Safety  and  Applied 

Nutrition  (HFS-10),  200  C  Street  SW. 

Washington,  DC  20204 

202  205-4010 

RIN:  0905-AE60 
HHS— PHS 


PROPOSED  RULE  STAGE 


41.  MAMMOGRAPHY  QUALITY 
STANDARDS  ACT  OF  1992 

Legal  Authority: 

PL  102-539  Mammography  QuaUty 
Standards  Act  of  1992;  42  USC  263b 

CFR  Citation: 

21  CFR  900 

Legal  Deadline: 

Final,  Statutory,  July  27,  1993. 

Standards  for  accreditation  bodies  are 
required  by  July  27,  1993. 

Abstract: 

The  purpose  of  the  Mammography 
Quality  Standards  Act  of  1992,  enacted 
October  27, 1992,  is  to  assure  quality 
in  all  aspects  of  the  practice  of 
mammography.  The  primary 
mechanism  for  this  is  oversight  of  all 
mammography  facilities  through  a 
certification  and  inspection  program. 
Only  facilities  certified  by  the  Secretary 
will  be  permitted  to  produce,  process, 
or  interpret  mammographic  images.  The 
statute  also  requires  the  establishment 
of  an  advisory  committee  to  set 
regulatory  quality  standards  and  also 
provides  for  the  establishment  of 
surveillance  systems  to  evaluate  breast 
cancer  screening  programs. 


Regulations  are  required  in  several 
areas:  Issuance  and  denial  of 
certificates;  standards  for  accreditation 
bodies;  approval  or  withdrawal  of 
approval  of  accreditation  bodies; 
quality  standards  for  facilities: 
certification  of  personnel,  an  inspection 
program,  a  user  fee  program,  and  an 
enforcement  program.  "The  statute 
mandates  other  activities  for  which 
regulations  may  also  be  necessary, 
although  not  specifically  required. 

Statement  of  Need: 

Nearly  50,000  women  die  each  year 
from  breast  cancer.  While  much 
research  into  causes  and  treatments  still 
needs  to  be  done,  we  do  know  that, 
for  women  over  50,  mortality  for 
lesions  found  by  mammography  is  30 
percent  less  than  for  larger  lesions 
identified  by  physical  examination. 
Unfortunately,  not  all  mammography 
facilities  offer  services  commensurate 
with  the  value  of  mammography  in  the 
abstract.  To  ensure  quality  control 
compliance,  the  Congress  enacted  the 
MQSA. 

The  primary  mechanism  established  by 
the  MQSA  to  ensure  quality  in 
mammography  is  oversight  of  all 
mammography  facilities  through  a 
certification  and  inspection  program. 
Only  facilities  certified  by  the  Secretary 
will  be  permitted  to  produce,  process, 
or  interpret  mammographic  images.  The 
statute  also  requires  the  establishment 
of  an  advisory  committee  to  set 
regulatory  quality  standards  and  also 
provides  for  the  establishment  of 
surveillance  systems  to  evaluate  breast 
cancer  screening  programs. 

The  implementation  of  these 
regulations  will  ensure  that 
mammograms  are  properly 
administered  and  interpreted,  to 
provide  adequate  protection,  diagnosis 
and  treatment  of  breast  cancer  among 
women.  FDA  has  wori(ed  with  the 
Heahh  Care  Financing  Administration, 
the  Centers  for  Disease  Control,  and 
State  and  local  radiation  control 
officials  to  coordinate  mammography 
quality  assurance  activities  and  the 
development  of  policies  and  regulations 
for  implementation  of  the  MQSA  and 
will  continue  to  coordinate  its  efforts 
with  these  agencies  as  appropriate. 

Alternatives: 

The  statute  is  prescriptive  and  does  not 
allow  for  a  substantially  different 
regulatory  approach  than  is  being  taken 
by  FDA.  It  allows  for  discretion  in  the 
details  of  individual  standards,  and 
FDA  has  sought  to  avoid  unnecessarv 
burden  in  devising  these  standards,  in 
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order  to  reduce  the  burden  of 
complying  with  the  MQSA  rej{ulations 
on  mammography  facihties,  FDA 
incorporated  existing  standards  to  the 
maximum  extent  possible:  is  issuing 
Federal  certiflcates.  which  are  required 
for  facilities  to  legally  operate  after 
October  1.  1994.  to  facilities  already 
accredited  by  the  American  College  of 
Radiology:  is  requiring  facilities  to 
submit  information  for  certification 
only  to  the  accrediting  body-no(  to 
FDA;  and  allowing  flexibility  to 
accrediting  bodies  in  developing  their 
standards  by  requiring  that  accrediting 
body  standards  be  "substantially  the 
Mme  as"  FDA's  standards,  rather  than 
identical. 

Anticipated  Costs  and  Benefits: 

Direct  Federal  costs  in  fiscal  year  1994 
are  $13  million.  There  are 
approximately  10.000  mammography 
facilities  in  the  United  States. 

Approximately  8.200  already  have 
acc:reditation  or  have  applied  for 
accreditation  and  will  not  imnir 
sixnificant  additional  costs.  The 
remaining  1.800  facilities  will  incur 
approximately  $26  million  in  one-time 
<;osts  and  recurring  costs  of  about  $27 
million.  Amortizing  tlio  one-time  costs, 
the  annual  cast  of  the  interim  rule  is 
about  $33  million.  Across  1,800 
facilities,  the  average  cost  will  be  about 
$18,000  a  year. 

There  are  several  benefits  associated 
with  these  rules.  High-quality 
mammography  could  significantly 
reduc:e  breast  cancer  mortality.  Early 
detection  could  reduce  the  morbidity 
associated  with  treating  later  stage 
disease.  There  may  be  a  reduction  in 
the  number  of  malpracti(»  claims  filed 
for  failure  to  diagnose  early  brea.st 
<:an<:er.  While  there  are  insufficient  data 
available  to  quantify  the  potential 
benefits  of  the  MQSA.  the  potential 
magnitude  is  substantial.  Using  any 
(onventional  method  of  valuing  lives 
saved,  the  benefits  of  these  regulations 
are  exp>ected  to  be  many  times  greater 
than  their  costs. 

Risks: 

The  motivation  for  the  MQSA  was 
public  response  to  concerns  about 
breast  cancer  and  to  concerns  about  the 
quality  of  mammography  services  relied 
on  for  early  detection  of  breast  cancer. 
Breast  cancer  is  the  most  prevalent 
iionskin  cancer  among  women  (and  the 
second  most  deadly)  with  over  17,S.000 
new  cases  and  45.000  breast  cancer- 
rtilaled  deaths  occurring  annually.  The 
disease  is  most  treatable  in  the  early 
fages.  Missed  diagnosis  of  early  lesions 


due  to  factors  such  as  poor  image 
quality  or  incorrect  interpretation  of 
images  could  result  in  delayed 
treatment,  leading  to  otherwi.se 
avoidable  increases  in  mortality  or 
more  complex  and  costly  remediations. 
Tlinetat)le: 

Accrediting  Bodies  and  Quality  Standards 

NPRM  05/00/95 

Approval  Of  Accrediting  Bodies 

Interim  Final  12/21/93  (58  FR  67558) 
Mammograptiy  QuaHty  Standards  Act  of 
1992:  Inspection  Fsea 
Notice  10/00/94 
Quality  Standards  for  Mammography 
Facilities 
Interim  Final  12/21/93  (58  FR  67565) 

Small  Entities  Affected: 

Businesses.  Governmental  Jurisdictions 

Qovemn>ent  Levels  Affected: 

Statu.  Federal 

Agency  Contact: 

Richard  E.  Gross 

Office  of  Health  and  Industry  Programs 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Admini.stration 

Center  for  Devices  and  Radiological 

Health  (HFZ-200).  1901  Chapman  Avenue 

Rockville.  MD  20857  < 

301  443-4600 

RIN:  0905-AE19 

HHS— PHS 

42.  PRESCRIPTION  DRUG  PRODUCT 
LABELINQ;  MEDICATION  GUIDE 

Legal  Authority: 

21  use  321:  21  USC  352;  21  USC  371: 
21  USC  355;  42  USC  262 

CFR  Citation: 

21  CFR  201:  21  CFR  208;  21  CFR  314; 
21  CFR  600 

Legal  Deadline: 

None 

At>stract: 

This  proposed  rule  would  require  that 
labeling,  written  in  nontechnical 
language  and  directed  at  patients,  be 
dispensed  with  prescription  drug  and 
biological  products  that  are  primarily 
used  on  an  outpatient  basis  without  the 
direct  supervision  of  a  health  care 
professional.  The  patient  labeling 
would  inform  the  patient  about  the 
product  and  would  include  such 
information  as  the  product's  approved 
uses,  contraindications,  proper 
administration,  adverse  drug  reactions 
and  cautions  for  specific  populations. 
The  proposed  rule  would  require 


manufacturers  and/or  distributors  of 
these  products  to  prefure  patient 
labeling,  and  would  require  dispensers 
to  provide  the  patient  labeling  to  each 
patient  or  agent  of  the  patient  receiving 
a  covered  product.  FDA  is  proposing 
this  rule  to  promote  the  safe  and 
effective  use  of  prescription  drug 
products  by  patients  and  to  ensure  that 
patients  have  the  opportunity  to  be 
informed  of  a  drug  product's  risks  and 
benefits. 

Statement  of  Need: 

A  fundamental  principle  of  an  effective 
health  care  system  is  that  patients  have 
a  right  and  responsibility  to  participate 
actively  in  decisions  affe<;ting  their  own 
heahh.  This  requires  that  patients 
receive  appropriate  information, 
including  information  about  their 
medicines.  Despite  the  existence  of 
numerous  voluntary  programs  designed 
to  improve  patient  knowledge, 
however.  FDA  has  concluded  that  the 
number  of  consumers  who  receive 
patient  information  with  their 
prescription  drug  products  is 
unacceptably  low.  This  proposed  rule 
will  establish  a  mandatory  program  of 
patient  information  distribution 
designed  to  ensure  that  consumers 
achieve  maximum  benefits  from  the  use 
of  pres<:ription  drugs  and  reduce  the 
potential  for  harm  caused  by 
inappropriate  patient  drug  use. 

FDA  is  proposing  new  regulations  that 
would  require  that  labeling,  written  in 
nontechnical  language  that  is  directed 
to  the  patient,  be  dispensed  with 
prescription  drug  and  biological 
products  that  are  used  primarily  on  an 
outpatient  basis  without  direct 
super\ision  by  a  health  care 
professional.  "The  patient  labeling 
would  inform  the  patient  about  the 
drug  product  and  would  include 
information  such  as  the  product's 
approved  uses,  contraindications, 
proper  administration,  adverse  drug 
reactions,  and  cautions  for  specific 
populations  (including  pregnant 
women  and  children).  The  proposed 
rule  would  require  prescription  drug 
product  manufacturers  and/or 
distributors  to  prepare  patient  labeling 
for  covered  products.  The  proposed 
rule  would  also  require  dispensers  to 
provide  patient  labeling  to  each  patient 
or  agent  of  the  patient  receiving  a 
newly  prescjribed,  covered  product  and 
to  any  patient  or  agent  who  requests 
patient  labeling  when  receiving  a  refill. 
The  proposed  rule  would  not  apply  to 
prescription  drug  products 
administered  in  an  institutional  .setting 
(such  as  a  hospital  or  nursing  home) 
or  in  emergency  situations. 


Alternatives: 

FDA  considered  several  alternative 
programs  that  could  meet  the  objectives 
of  this  proposed  regulation. 

One  alternative  was  to  offer  patients 
access  to  patient  labeling  through  a 
catalogue  or  computer  data  base  at  the 
pharmacy  or  practitioner's  office,  but 
not  necessarily  dispense  individual 
labeling  with  each  product.  FDA 
decided  against  this  alternative  because 
not  all  patients  would  be  aware  of  or 
able  to  obtain  sufficient  information 
about  the  drug  product,  and  because 
the  information  is  needed  at  home 
where  the  drug  product  is  consumed. 

A  second  alternative  was  to  require  that 
patient  labeling  be  dispensed  without 
prior  FDA  review.  FDA  decided  against 
this  alternative  because  of  the 
likelihood  that  the  labeling  dispensed 
would  not  be  uniform  and  consistent 
with  FDA-approved  professional 
labeling,  and  that  the  labeling  would 
be  promotional  and  unbalanced  in  its 
description  of  the  drug  product. 

A  third  alternative  was  to  provide 
patient  labeling  with  both  new  and 
refill  prescriptions.  FDA  decided 
against  this  alternative  because  of  the 
relatively  large  economic  burden  it 
would  place  on  pharmacists. 

Anticipated  Costs  and  Benefits: 

FDA  has  analyzed  the  economic 
consequences  of  the  proposed  rule  and 
has  determined  that  patient  labeling 
will  have  associated  costs  near  the  $100 
million  threshold  that  defines  a 
significant  regulatory  action.  Therefore, 
in  accordance  with  Executive  Order 
12866  and  the  Regulatory  Flexibility 
Act  (Pub.  L.  96-354),  FDA  has 
developed  a  preliminary  regulatory 
impact  analysis  (PRIA).  The  PRIA 
concludes  that,  even  when  utilizing 
very  conservative  benefit  estimates, 
implementation  costs  will  be  more  than 
offset  by  the  health  care  savings  that 
result  from  an  increase  in  compliance 
with  prescribed  drug  therapy,  and  a 
decrease  in  the  number  of  adverse  drug 
reactions. 

Risks: 

FDA  has  concluded  from  a  review  of 
the  current  literature  that  patient 
noncompliance  with  prescribed  drug 
regimens  ranges  from  30  to  50  percent. 
Patients  who  do  not  comply  with 
prescribed  regimens  are  subject  to  two 
types  of  risks:  risk  of  therapeutic  failure 
and  risk  of  adverse  drug  reaction  or 
drug  interaction  with  other  drugs  and 
foods.  Both  types  of  risk  are  potentially 
very  serious.  The  seriousness  of 
therapeutic  failure  depends  on  the 


seriousness  of  the  illness  being  treated, 
while  the  effects  of  drug  reaction  or 
interaction  may  range  from  mild  and 
transitory  to  long-lasting  and  even  life- 
threatening. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


00/00/00 


Small  Entitles  Affected: 

Businesses 

Government  Levels  Affected: 

State,  Federal 

Agency  Contact: 

Louis  A.  Morris 

Chief 

Marketing  Practices  &  Communication 

Branch 

Department  of  Health  and  Human 

Services 

Food  and  Drug  Administration 

Center  for  Drug  Evaluation  and  Research 

(HFD-240),  5600  Fishers  Lane 

Rockville.  MD  20857 

301  594-6818 

RIN:  0905-AE43 


HHS— PHS 

43.  e  FOODS  DERIVED  FROM  NEW 
PLANT  VARIETIES:  PREMARKET 
NOTIFICATION 

Legal  Auttiority: 

21  USC  331;  21  USC  342;  21  USC  343; 
21  USC  348;  21  USC  371 

CFR  Citation: 

None 

Legal  Deadline: 

-None 

Abstract: 

The  Food  and  Drug  Administration  is 
considering  development  of  regulations 
to  require  the  submission  to  the  agency 
of  information  on  foods  derived  from 
new  plant  varieties  developed  using 
recombinant  deoxyribonucleic  acid 
(rDNA)  technology,  prior  to  commercial 
distribution  of  such  foods. 

Statement  of  Need: 

The  Food  and  Drug  Administration 
(FDA)  is  proposing  to  establish  an 
administrative  mechanism  for 
premarket  notification  to  the  agency  by 
a  developer  of  the  developer's  intention 
to  commercialize  a  food  derived  from 
a  new  plant  variety  developed  using 
rDNA  techniques. 

FDA  expects  that  rDNA  techniques  will 
be  used  increasingly  to  modify  food 


source  plants  by  adding  substances  that 
enhance  adaptation  to  growing 
conditions,  lengthen  shelf  life,  improve 
nutritional  characteristics,  or  lend  to 
food  plants  a  variety  of  other  traits  that 
they  have  heretofore  not  possessed. 
FDA  believes  that  a  premarket 
notification  mechanism  is  needed 
initially  because  of  the  agency's 
relatively  limited  experience  with  foods 
modified  using  rDNA  techniques.  FDA 
does  not  expect  food  fit)m  rDNA-altered 
plants  to  present  a  level  of  risk  above 
that  of  foods  developed  through 
traditional  breeding  techniques,  but 
does  seek  to  improve  its  understanding 
of  rDNA-altered  food  source  plants  and 
to  ensure  that  foods  derived  from  such 
plants  are  in  compliance  with 
applicable  legal  requirements. 

The  premarket  notification  format  FDA 
is  proposing  will  include  data  and 
information  on  the  safety  and 
nutritional  value  of  the  rDNA-altered 
food  that  is  developed  in  the  course 
of  developing  the  rDNA-altered  food 
source  plant. 

Alternatives: 

Alternatives  FDA  considered  include: 
(1)  Regulating  foods  from  rDNA-altered 
plants  no  differently  from  foods 
developed  through  more  traditional 
breeding  techniques,  (2)  adopting  a  less 
restrictive  program,  and  (3)  adopting  a 
more  restrictive  program.  The  first  two 
alternatives  do  not  ensure  the 
submission  to  FDA  of  scientific  data 
and  information  on  the  safety  and 
nutritional  value  of  all  rDNA-altered 
foods  intended  for  commercialization. 
FDA  does  not  find  this  alternative 
acceptable  as  the  development  of  such 
information  and  data  is  in  the  interest 
of  the  public  health  and  important  to 
building  public  confidence  in  foods 
developed  through  tliis  potentially 
promising  new  technology.  The  third 
alternative  would  be  resource-intensive 
and  inconsistent  with  FDA's  belief  that 
the  key  factors  in  reviewing  safety 
concerns  should  be  the  characteristics 
of  the  food  product,  rather  than  the  fact 
that  new  methods  are  used  to  develop 
it. 

Anticipated  Costs  and  Benefits: 

The  costs  associated  with  premarket 
notification  will  be  associated  with  the 
preparation  of  the  notification  in  a 
format  for  submission  to  FDA,  and  FDA 
will  focus  on  developing  a  streamlined 
format  that  industry  may  use  without 
undue  effort.  For  the  most  part,  the 
data  and  information  that  premarket 
notification  would  include  do  not  go 
beyond  the  data  and  information  that 
will  be  developed  through  the  proce^^ 
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»>f  developing  the  rDNA-allered  plants. 
Only  in  very  few  cases  does  FDA 
anticipate  that  additional  information 
will  be  needed  to  respond  to 
unanswered  scientific  questions  on 
these  foods,  and  the  agency  believes 
that  the  costs  of  obtaining  such 
information,  as  well  as  the  costs  of 
preparing  the  premarket  notification 
submission,  will  be  offset  by  the  public 
<:onndence  that  a  premarket  notification 
program  will  help  to  build. 

Risks: 

IDA  does  not  anticipate  that  rDNA- 
nllured  foods  will  present  any  novel  or 
extraordinary  risks  to  the  public  health. 
However,  a  body  of  data  and 
experience  with  these  foods  is  needed 
in  order  to  address  the  public  concern 
expressed  about  them  and  assure 
consumers  that  they  pose  no  such  risks. 
Timetable: 


Action 


FR  Ctto 


NPRM  01/00/95 

NPRM  Comment         04/00/95 
Period  End 

Small  EntitlM  Affected: 

None 

Government  Levels  Affected: 
Federal 

Agency  Contact 

lames  H.  Maryanski 
Biotechnology  Strategic  Manager 
Department  of  Health  and  Human 
Services 

Food  and  Drug  Administration 
Center  for  Food  Safety  and  Applied 
Nutrition  (HFS-13).  200  C  Street  SW. 
Washington.  DC  20204 
202  205-4359 

RIN:  0905-AE50 

HHS— PHS 

44.  ORGAN  PROCUREMENT  AND 
TRANSPLANTATION  NETWORK 
RULES 

Legal  Authority: 

42  use  1320b-8  sec  1138  of  the  Social 
Security  Act;  42  USC  274  sec  372  of 
the  Public  Health  Service  Act 

CFR  Citation: 
42  CFR  121 

Legal  Deadline: 
None 

Abstract 

St-.tion  1138  of  the  So«:inl  Setnirity  Act 
r -(luires  Medicare  and  Medicaid 
participating  hospit.ils  that  perform 


organ  transplants  to  be  members  of  and 
abide  by  the  rules  and  requirements  of 
the  Chgan  Procurement  and 
Transplantation  Network  (OPTN)  as 
established  by  section  372  of  the  Public 
Health  Service  Act.  Section  1138  also 
requires  that  for  organ  procurement 
costs  attributable  to  payments  to  an 
Organ  Procurement  Organization  (OPO) 
to  be  paid  by  Medicare  or  Medicaid, 
the  OPO  must  be  a  member  of  and 
abide  by  the  rules  and  requirements  of 
the  OPTN.  No  other  entity  (for 
example,  a  histocompatibility 
laboratory)  is  required  to  be  a  member 
of  or  abide  by  the  rules  of  the  OPTN 
under  the  provisions  of  the  statute.  It 
is  the  Department's  position  that  no 
rule,  requirement,  policy,  or  other 
issuance  of  the  OPTN  will  be 
considered  to  be  a  "rule  or 
requirement  "  of  the  Network  within  the 
meaning  of  section  1138  unless  the 
Secretary  has  formally  approved  that 
rule.  The  OPTN  is  currently  in 
operation  and  these  rules  will  impose 
no  further  cost  or  provide  any  benefit 
other  than  that  which  now  exists. 

Statement  of  Need: 

Until  the  enactment  of  Public  Law  99- 
509.  membership  in  the  OPTN  was 
voluntary.  A  Federal  Register  notice  of 
December  18.  1989.  stated  that  no  rule, 
requirement,  policy,  or  other  issuance 
of  the  OPTN  will  be  considered  a  "rule 
or  requirement"  of  the  Network  within 
the  meaning  of  section  1138  unless  the 
Secretary  has  formally  approved  that 
rule.  The  notice  was  necessary  because 
policies  establishing  conditions  of 
participation  on  coverage  for  Medicare 
and  Medicaid  hospitals  and  OPOs  must 
be  developed  through  rulemaking 
approved  by  the  Secretary. 

The  Department's  proposed  rule  of 
September  8.  1994.  provides  for  Federal 
oversight  of  the  processes  by  which  the 
OPTN  allocates  organs  for 
transplantation.  It  focuses  the  Federal 
role  on  ensuring  that  those  processes 
are  fair  and  equitable,  and  provide  for 
public  participation.  It  requires  the 
OPTN  to  operate  an  automated  system 
for  njanaging  information  about  organ 
transplant  candidates,  recipients,  and 
donors,  including  a  computerized 
waiting  list.  It  requires  membership  in 
the  OPTN  by  transplant  hospitals  and 
OPOs  and  allows  membership  of  other 
organizations  and  individuals. 

The  proposed  rule  also  establishes  an 
OPTN  Board  of  Directors  to  develop 
•  organ  allocation  policies  that  are 
patient-based  and  take  into  account 
established  medical  criteria  for 
transplantation,  the  length  of  time 


potential  re<;ipients  have  been  on  the 
national  list,  and  potential  recipients 
whose  immune  system  makes  it 
difficult  for  them  to  receive  organs. 
Policies  developed  by  the  OPTN  must 
minimize  wastage  of  the  scarce  supply 
of  human  organs  for  transplantation 
and  improve  the  outcomes  of 
transplantation.  The  NPRM  also 
requires  OPOs  and  transplant  hospitals 
to  maintain  and  make  available  records 
on  patients  and  donors  for  whom  they 
are  responsible.  Finally,  the  OPTN  is 
required  to  report  at  least  annually  the 
information  that  tlie  Department 
believes  is  needed  to  assess  the 
effectiveness  of  the  Nation's  organ 
donation,  procurement,  and 
transplantation  system. 

Section  372  of  the  PHS  Act  specifically 
instructs  the  Secretary  to  operate  the 
OPTN  through  a  contract  with  a  private 
entity.  The  NPRM  retains  at  the  Federal 
level  final  control  over  the  authority 
delegated  to  the  OPTN.  In  this  regard, 
the  Department  was  persuaded  that  the 
standards  to  be  used  in  this  rapidly 
evolving  field  are  best  developed  by 
those  with  the  expertise  to  do  so. 

Alternatives: 

In  lieu  of  Federal  regulations,  the 
OPTN  would  continue  to  operate  on 
the  basis  of  voluntary  compliance  by 
its  membership.  Without  Federal 
regulation  of  the  OPTN,  transplant 
hospitals  and  OPOs  are  free  to  devi.se 
their  own  methods  for  allocating 
organs,  with  the  potential  for  creating 
wide  disparities  among  different 
localities  and  regions  of  the  United 
States. 

Anticipated  Costs  and  Benefits: 

As  an  measure  relating  exclusively  to 
administration  of  the  pertinent  statutes, 
this  rulemaking  has  negligible 
cost/benefit  implications. 

Timetable: 


Action 


Date 


FR  Ote 


NPRM 

NPRM  Comment 
PenodEnd 


09/08/94    59  FR  46482 
12/07/94    59  FR  46482 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 
None 


Agency  Contact 

Judy  Braslow 

Director,  Division  of  Organ 

Transplantation 

Bureau  of  Health  Resources  Development 

Department  of  Health  and  Human 

Services 

Public  Health  Service 

Room  llA-22,  Parklawn  Building 

5600  Fishers  Lane 

Rockville.  MD  20857 

301  443-7577 

RIN:  0905-AD26 


HHS-PHS 


FINAL  RULE  STAGE 


45.  BLOCK  GRANTS  FOR 
PREVENTION  AND  TREATMENT  OF 
SUBSTANCE  ABUSE  (TOBACCO 
PROVISIONS) 

Legal  Authority: 

42  USC  300X-21 

CFR  Citation: 

45  CFR  96;  45  CFR  130 

Legal  Deadline: 

None 

Abstract 

Sets  standards  and  procedures  for 
enforcement  of  State  law  against  sale 
of  tobacco  products  to  minors  as  a 
condition  of  full  funding  of  Federal 
block  grants  to  States  for  prevention 
and  treatment  of  substance  abuse. 
These  requirements  apply  beginning  in 
fiscal  year  1994  except,  under  certain 
conditions,  in  fiscal  year  1995. 

Statement  of  Need: 

Section  1932(d)  of  the  Public  Health 
Service  (PHS)  Act  requires  the 
Secretary  to  publish  regulations  on  the 
standards  that  will  be  used  in 
approving  Substance  Abuse  Prevention 
and  Treatment  Block  Grant 
applications.  Section  1926  of  the  PHS 
Act  requires  that  States,  as  a  condition 
of  receiving  a  grant,  must  have  in  place 
a  law  that  prohibits  the  sale  and 
distribution  of  tobacco  products  to 
minors.  It  further  requires  the  States  to 
enforce  the  provision  in  a  manner  that 
can  reasonably  be  expected  to  reduce 
the  availability  of  tobacco  products  to 
minors,  and  to  conduct  annual, 
random,  unannounced  inspections  to 
ensure  compliance  with  the  law. 

In  addition  States  are  required  to  report 
as  part  of  their  application  for  Block 


Grant  funds  the  activities  carried  out 
in  the  previous  year  for  enforcing  the 
provision,  the  State's  success  in 
reducing  the  availability  of  tobacco 
products  to  minors,  and  the  activities 
it  plans  to  carry  out  during  the  year 
for  which  it  is  seeking  funds.  If  the 
Secretary  determines  that  a  State  has 
not  complied  with  the  requirements  of 
section  1926,  the  Secretary  shall 
penalize  the  State  10  percent  of  its 
allotment  the  first  year,  20  percent  the 
second,  30  percent  the  third,  and  40 
percent  the  fourth  and  all  subsequent 
years. 

These  regulations  set  the  criteria  and 
standards  for  the  Secretary's 
determination  of  compliance  with 
section  1926. 

A  notice  of  proposed  rulemaking  was 
issued  on  August  26,  1993  and  the 
public  was  given  60  days  to  comment. 
The  Department  will  respond  to  those 
comments  and  amend  the  proposed 
rule  as  appropriate. 

Alternatives: 

The  Department  has  minimal  discretion 
in  establishing  the  criteria  and 
standards  to  use  for  establishing 
compliance.  States  are  statutorily 
required  to  carry  out  random 
inspections  of  outlets  in  a  manner  that 
provides  an  accurate,  reliable  and  valid 
measure  of  how  successful  the 
enforcement  of  the  provisions  is  being 
conducted  throughout  the  State.  The 
results  of  these  inspections  constitute 
an  objective  measure  for  the  Secretary's 
use  in  determining  compliance. 

Anticipated  Costs  and  Benefits: 

The  NPRM  was  considered  a  major  rule 
for  the  purposes  of  carrying  out  an 
economic  impact  analysis.  With  regard 
to  the  States  enforcing  the  State  laws 
on  the  availability  of  tobacco  products 
to  minors  and  for  conducting  the 
inspections.  States  may  only  use  the  5 
percent  of  their  allocation  which  they 
currently  use  for  the  purposes  of 
administering  the  Wock  grant.  Thus 
little  to  no  Federal  funds  are  available 
to  the  States  to  enforce  their  statute. 

We  estimate  the  cost  of  a  substantial 
enforcement  effort  at  S50  million 
nationwide.  The  costs  of  training  staff, 
moving  vending  machines,  etc,  we 
estimate  will  cost  businesses  about 
$100  million  nationwide.  The  costs  of 
carrying  out  the  inspections  we  believe 
will  be  between  $1  and  $2  million 
nationwide.  This  suggests  a  total  cost 
of  a  maximum  effort  at  $152  million 
nationwide. 

The  annual  benefit  of  the  provision  is 
in  reduction  of  medical  bills  incurred 


by  those  who  choose  to  stop  smoking: 
reduced  sick  leave  and  group  life- 
insurance  subsidies,  increased 
productivity  and  the  taxes  realized 
from  people  choosing  to  stop  smoking; 
the  value  of  lives  gained;  reduced  costs 
for  fire  damage  that  would  have  been 
caused  by  the  smokers;  and  the  lives 
saved  from  those  fires  that  would  not 
happen.  We  estimate  these  savings  at 
one-sixth  to  one-third  of  a  billion 
dollars  per  year. 

Risks: 

Implementation  of  the  above-cited 
statute  leaves  the  Department  no  option 
other  than  issuing  a  regulation  in  this 
area.  In  any  case,  the  risks  in  not  acting 
against  illegal  sales  of  tobacco  products 
are  great,  llie  Centers  for  Disease 
Control  and  Prevention  (CDC)  estimates 
that  at  present  approximately  500,000 
minors  become  regular  smokers  each 
year.  A  major  cause  is  ready  access  to 
illegal  tobacco.  Three  fourths  or  more 
of  all  outlets  sell  illegally  to  minors, 
due  in  part  to  insufficient  enforcement 
efforts  by  many  States,  which 
encourage  a  scofflaw  attitude  among 
merchants.  CDC  estimates  that  73 
percent  of  all  over-the-counter  outlets 
and  96  percent  of  all  vending  machine 
outlets  sell  tobacco  products  to  minors. 

Timetable: 


Action 


Date 


FRCtte 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06126193    58  FR  45156 
10O5«3    58  FR  45156 

12AX»94 


Small  Entities  Affected: 

Businesses,  Governmental  jurisdictions 

Government  Levels  Affected: 

State,  Tribal 

Additionai  Information: 

Alternate  Contact:  Sue  Martone.  DLEA. 
SAMHSA.  PHS,  Room  12C-15,  5600 
Fishers  Lane,  Rockville,  MD  20852; 
301-443-4640 

Agency  Contact 

Joseph  D.  Faba 

Director.  DLEA.  SAMHSA 

Department  of  Health  and  Human 

Services 

Substance  Abuse  and  Mental  Health 

Services  Administration 

5600  Fishers  Lane 

12-C-15 

Rockville.  MD  20857 

301  443-4640 

RIN:  090S-AE05 


UMI 
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HHS— PHS 

46.  RESPIRATORY  PROTECTIVE 
DEVICES 

Legal  Authority: 

30  use  842(h):  30  USC  844;  30  USC 
957 

CFR  Citation: 

30CFR  11;  42  CFR  84 

Legal  Deadline: 

None 

Abstract: 

The  proposed  rule  is  the  first  in  a  series 
of  regulatory  modules  which  will 
upgrade  current  respirator  certification 
requirements.  This  first  module  will 
update  testing  requirements  for  air- 
purifying  respirators  with  particulate 
filters.  The  existing  requirements  allow 
potentially  excessive  filter  leakage.  The 
proposed  rule  would  also  benefit  health 
care  settings  implementing  CDC 
recommendations  for  preventing  the 
transmission  of  tuberculosis.  These 
recommendations  include  performance 
criteria  for  respiratory  devices.  The 
proposed  rule  will  enable  the 
certification  of  a  broader  range  of 
respirators  that  meet  the  CDC 
performance  criteria. 

Statement  of  f4eed: 

A  May  24.  1994.  proposed  rule  offered 
/or  public  comment  revised 
performance  criteria  to  be  used  for  the 
certification  of  respiratory  protective 
devices.  This  proposal  sought  to 
transfer  existing  regulations,  oriented 
specifically  to  the  mine  safety  field,  to 
the  broader  public  health  area.  (A 
complementary  proposal  was  published 
in  the  same  issue  of  the  Federal 
Register  by  the  Mine  Safety  and  Health 
Administration,  reflecting  careful 
collaboration  by  the  two  agencies  on 
this  matter.)  The  proposal  also  sought 
to  upgrade  current  testing  requirements 
for  particulate  filters.  This  action  is  the 
first  of  a  series  of  modules  which  will, 
over  the  next  several  years,  upgrade 
current  respirator  requirements.  This 
modular  approach  will  allow 
improvements  to  be  implemented  on  a 
priority  basis,  as  well  as  facilitate 
adaptation  to  new  requirements  by  the 
manufacturers  and  users  of  respirators. 

The  most  commonly  used  respirators 
available  today  are  air-purifying 
respirators  with  particulate  filters. 
Current  requirements  for  these 
respirators  allow  potentially  excessive 
filter  leakage,  constituting  a  significant 
public  health  hazard.  The  continued 
existence  of  problems  in  currently 


rertified  respirators  and  in  evaluating 
respirator  safety  and  efTicacv  merits 
prompt  attention. 

In  addition,  adoption  of  performance 
criteria  recommended  by  CDC  for 
respiratory  devices  u.sed  in  health-care 
settings  for  protection  against 
Mycobacterium  tuberculosis,  the 
infectious  agent  that  causes 
tuberculosis  (TB).  may  largely  depend 
on  increasing  the  range  of  appropriate 
respiratory  devices  available,  which  in 
turn  depends  on  promulgation  of  this 
module. 

Alternatives: 

The  certification  criteria  in  the  current 
regulations  do  not  provide  sufficient 
evidence  with  which  National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH)  in  the  Centers  for  Disease 
Control  (CDC)  can  reliably  certify  air- 
purifying  particulate  respirators.  The 
present  regulatory  criteria  cannot  assure 
the  safety  and  performance  of  these 
devices.  If  this  rule  is  not  promulgated, 
existing  efficacy  problems  will  continue 
unabated.  The  excessive  filter  leakage 
in  some  widely  used  respirators  that 
are  currently  certified  by  NIOSH 
constitutes  a  significant  public  health 
hazard. 

In  addition,  failure  to  promulgate  this 
regulation  would  impede  efforts  in 
health  care  settings  to  meet  the  current 
performance  criteria  recommended  by 
CDC  for  respiratory  devices  used  in 
protection  against  Mycobacterium 
tuberculosis.  The  range  of  respirators 
available  for  this  purpose  would  be 
substantially  expanded  as  a  direct 
resuh  of  promulgating  this  proposed 
rule. 

Anticipated  Costs  and  Benefits: 

The  DepartiTient  did  not  view  this 
rulemaking  to  be  "economically 
significant"  within  the  definition  of 
E.G.  12866  (e.g..  it  would  not  have  an 
effect  on  the  economy  of  $100  million). 
The  Department  did  prepare  an  Initial 
Regulatory  Flexibility  Analysis,  which 
concluded  that  manufacturing  costs 
associated  with  the  proposed  changes 
in  certification  requirements  would  be 
insignificant,  ahd  that  there  should  be 
no  increased  costs  to  respirator  users. 
Larger  manufacturers  are  generally 
prepared  for  the  new  requirements  and 
the  timeframe  for  full  implementation 
should  allow  smaller  manufacturers 
and  the  respirator  user  community  to 
prepare  without  disrupting  the  supply 
of  certified  respirators. 

The  anticipated  benefits  of 
promulgation  of  this  regulation  are  the 
increa.sed  protection  that  will  be 


afforded  millions  of  respirator  wearers. 
The  certification  of  air-purifying 
respirators  under  these  proposed 
requirements  would  also  enable 
respirator  users  to  select  from  a  broader 
range  of  certified  respirators  that  meet 
the  current  performance  criteria 
recommended  by  CDC  for  respiratory 
devices  used  in  health-care  settings  for 
protection  against  Mycobacterium 
tuberculosis. 

Risks: 

As  many  as  7  million  American 
workers  use  NIOSH-certified  respirators 
to  protect  themselves  from  hazards 
where  they  work.  This  number  could 
rise  to  10  million  before  the  year  2000. 
Many  of  these  workers  must  wear 
NIOSH-certified  respirators  as  an 
involuntary  condition  of  employment. 
Millions  of  respirators  are  worn  in  toxic 
and  lethal  environments  in  which 
lapses  in  safety  and  efficacy  can  result 
in  injury  or  death. 


Timetable: 

Action 

Date 

FR  Cita 

NPRM 

First  PubJic  Hearing 

Second  PuWic 

Hearing 
NPRM  Public 

Comment  Period 

End 

08/27/87 
01/20/88 
01/27/88 

03/2a'83 

52  FR  32402 
52  FR  37639 

52  FR  37639 

53  FR  5595 

Second  NPRM 
Second  NPRM 

Comment  Penod 

End 

0524/94 
07/22/94 

59  FR  26850 
59  FR  27257 

Final 

Final  Action 

Final  Action  Effective 

10/00/94 
00/00/00 
00/00/00 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Agency  Contact: 

Richard  Metzler 

Chief.  Cert.  &  Quality  Assurance  Br. 

Division  of  Safety  Research,  NIOSH 

Department  of  Health  and  Human 

Services 

Public  Health  Service 

Centers  for  Disease  Control  and 

Prevention 

944  Chestnut  Ridge  Road 

Morgantown,  WV  26505 

304  284-5713 

RIN:  0905-AB58 


HHS— PHS 

47.  REVISION  OF  INOUN  SELF- 
DETERMINATION  REGULATIONS 

Legal  Authority: 

PL  93-638;  PL  100-202;  PL  100-446;  PL 
100-472:  PL  100-581;  PL  101-301;  25 
USC  450 

CFR  Citation: 

42  CFR  36;  48  CFR  380.4;  48  CFR 
352.280-4 

Legal  Deadline: 

NPRM,  Statutory.  May  5.  1989.  Final, 
Statutory,  August  5, 1989. 

Abstract 

Public  Law  93-638  passed  in -1975, 
requires  the  IHS  to  turn  over 
administrative  responsibility  for 
services  delivery  programs  to  tribes  so 
requesting,  using  the  mechanism  of 
contracting.  Public  Law  93-638  also 
authorizes  the  IHS  to  make  grants  to 
tribe(s)  for  the  planning,  development, 
and  or  operations  of  health  programs. 
Public  Law  100-472.  enacted  October  5, 
1988,  made  significant  changes  to  the 
statute  and  required  that  regul^ons 
implementing  the  amendments  be 
promulgated  in  final  within  ten  months 
of  enactment.  The  law  provides  for 
tribal  consultation  and  {participation  in 
the  development  of  the  regulations. 

Statement  of  Need: 

In  response  to  the  long-standing  Indian 
interest  in  self-determination.  Congress 
enacted  the  Indian  Self-Determination 
and  Education  Assistance  Act  in  1975. 
The  Indian  people  have  long  sought 
more  meaningful  participation  in  the 
planning,  conduct,  and  administration 
of  their  programs  and  services.  The  Act 
reflects  a  commitment  to  preserving  the 
Federal  relationship  with  and 
responsibility  to  the  Indian  people  by 
promoting  efforts  to  transfer  the 
operation  service  delivery  pn^rams  of 
the  Federal  Government  to  Indian 
tribes.  The  1975  Act  requires  the  Indian 
Health  Service  (IHS)  to  contract  with 
Indian  tribes  and  tribal  organizations 
for  the  operation  of  IHS  service 
delivery  programs. 

The  Act  also  authwizes  IHS  to  make 
grants  to  tribes  for  the  planning, 
development  and/or  operation  of  health 
programs. 

On  October  5,  1988,  Congress  amended 
the  Act  to  expand  its  coverage  and 
authorize  a  new  nonprociunement 
contracting  process  which  required 
revision  of  existing  regulations.  The 
Amendments  (Public  Law  100-472) 
provided  that  the  regulations  be 


developed  with  the  participation  of  and 
in  consultation  with  Indian  tribes  and 
tribal  organizations. 

The  Department  of  the  Interior  and  the 
Department  of  Health  and  Human 
Services,  as  directed,  issued  a  joint 
notice  of  proposed  rulemaking  in  the 
Federal  Register  on  January  20, 1994 
(59  FR  3166).  An  initial  comment 
period  of  120  days  (May  20. 1994)  was 
extended  by  90  days  to  August  20, 1994 
at  the  request  of  tribal  leaders. 
Additionally,  comments  on  the  record 
were  received  at  three  regional 
meetings  and  a  national  meeting. 

At  the  end  of  the  comment  period  all 
comments  received  will  be  considered 
and  in  consultation  with  and 
participation  of  tribal  representatives, 
final  regulations  will  be  issued. 

Aitematfves: 

llie  E)epartment  must  issue  final 
regulations  in  this  area.  With  the  clear 
intent  of  the  statute  being  to  maximize 
Tribal  control  of  the  relevant  programs, 
the  Department's  purpose  must  be  to 
find  the  ahemative  mix  of 
administrative  structures  in  the  rule 
that  complies  with  the  mandate  as 
completely  as  possible.  Tribal 
govenunent  views  will  be  given  the 
closest  possible  consideration. 

Anticipated  Costs  and  Benefits: 

No  additional  costs  are  associated  with 
this  final  regulation.  It  is  anticipated 
that  Indian  tribes  and  tribal 
organizations  will  benefit  from  having 
all  regulations  required  for  "638" 
contracts  and  grants  in  one  title  of  the 
Code  of  Federal  Regulations. 

Timetable: 


Action 


Dale 


FR  CHa 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


0l/20«4 
08/20/94 

08/00/95 


59  FR  3166 
59  FR  26920 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Tribal 

Procurement: 

This  is  a  procurement-related  action  for 
which  there  is  a  statutory  requirement 
There  is  a  paperwork  burden  associated 
with  this  action. 

Additional  Information: 

The  Act  (P.L.  100-472)  provides  that 
except  for  construction  contracts,  the 
Office  of  Federal  Procurement  Policy 
Act  and  Federal  Acquisition 


Regulations  shall  not  apply  to  self- 
determination  contracts.  Therefore, 
implementing  regulations  for  the  Indian 
Self-Determination  Act  amendments 
will  include  a  subpart  on  construction 
contracts  which,  unlike  other  self- 
determination  awards,  will  be  made 
subject  to  certain  procurement  rules 
(e.g..  PARS.  HSARS,  FSARS). 

Agency  Contact 

Betty  J.  Penn 

Chief,  Regulations  Branch.  DLR 

Indian  Health  Service 

Department  of  Health  and  Human 

Services 

Public  Health  Service 

12300  iH-inbrook  Parkway 

Suite  450 

Rockville.  MD  20852 

301  443-1116 

RIN:  0905-AC98 

HHS-PHS 

48.  RESPONSIBtUTIES  OF  PUBLIC 
HEALTH  SERVICE-FUNDED 
INSTITUTIONS  FOR  PROMOTING 
OBJECTIVITY  IN  RESEARCH 

Legal  Authority: 

42  USC  216;  42  USC  289b- 1;  42  USC 
299C-3 

CFR  Citation: 

42  CFR  50.  subpart  F;  42  CFR  309 

Legal  Deadline: 

Final,  Statutory.  December  8,  1993. 

Final  rules  implementing  42  U.S.C 
289b- 1  must  be  issued  not  later  than 
180  days  after  June  10, 1993 

Abstract 

PHS  proposes  to  issue  regulations 
requiring  the  institutions  that  apply  ioc 
or  receive  funding  for  biomedical, 
behavioral,  and  certain  other  health- 
related  research  under  the  PHS  .^i,i  to 
assume  full  resi>onsibility  for  ensuring 
that  the  financial  interests  of  the 
respective  institution  and  the 
employees  of  the  institution  do  not 
compromise  the  objectivity  with  which 
PHS-funded  research  is  conducted  or 
reported. 

Statenaent  of  Need; 

Effective  interaction  between  industry' 
and  institutions  conducting  research  is 
essential  to  ensure  the  rapid 
application  of  scientific  discoveries  to 
the  health  needs  of  the  Nation  and  to 
maintain  international  competitiveness. 
Ntmetheless,  prudent  stewardship  of 
public  funds  includes  protect  irtg 
federally  hinded  research  from  iwing 


UMI 
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rompromised  by  the  conflicting 
financial  interests  of  any  investigator 
responsible  for  the  design,  conduct,  or 
reporting  of  the  Public  Health  Service- 
funded  research. 

Numerous  statutes  and  programs 
demonstrate  the  Federal  interest  in  the 
promotion  of  interactions  among 
Government,  academia  and  industry. 
For  example,  the  Stevenson-Wydler 
Technology  Innovation  Act  of  1980 
(Pub.  L  96-480)  encourages  technology 
transfer,  particularly  through  industrial- 
academic  collaborations.  Tlie  Patent 
and  Trademark  Act  Amendments  of 

1980  (P.L.  96-517)  allow  universities 
and  other  funding  recipients  to  apply 
for  patents  developed  with  Federal 
funding,  and  expressly  promote 
collaboration  between  commercial 
concerns  and  nonprofit  organizations. 
The  Economic  Recovery  Tax  Act  of 

1981  (P.L.  97-34)  is  aimed  at  fostering 
research  and  development  by  small 
companies  and  associated  university 
partners.  The  Federal  Technology 
Transfer  Act  of  1986  (P.L.  99-502), 
which  amended  P.L.  96-480.  and 
Executive  Order  12592  provide  similar 
patent  and  licensing  authority  to 
Federal  laboratories,  and  encourage 
them  to  participate  in  cooperative 
research  and  development  agreements 
with  the  private  sector  and  nonproFit 
organizations,  including  universities. 
These  legal  authorities  facilitate  the 
movement  of  intellectual  capital 
between  the  Federal  Government, 
academic  institutions,  and  the  private 
sector.  This  kind  of  cross- fertilization 
is  critical  to  the  development  of  the 
U.S.  biotechnology  industry.  However, 
these  and  other  inducements  for 
collaboration,  as  well  as  the  rapid 
growth  of  the  biotechnology  industry, 
have  created  a  climate  in  which  the 
stewardship  of  public  funding  for 
biomedical  and  behavioral  research  is 
increasingly  complex  and  challenging. 
The  value  of  the  outcomes  of  PHS- 
funded  research  to  the  health  and  the 
economy  of  the  Nation  must  not  be 
compromised  by  any  flnancial  interest 
that  will,  or  may  be  reasonably 
expected  to.  bias  the  design,  conduct 
or  reporting  of  the  research.  The 
proposed  regulations  seek  to  maintain 
a  reasonable  balance  between  these 
competing  interests,  give  applicants  for 
PHS  research  funding  responsibility 
and  discretion  to  identify  and  manage 
financial  interests  that  may  bias  the 
research,  and  minimize  reporting  and 
other  burdens  on  the  applicants. 

The  notice  of  proposed  rulemaking  for 
this  purpose  that  was  published  in  the 
June  28,  1994.  Federal  Register 


reflected  an  effort  to  maintain 
maximum  possible  consistency  between 
HHS  policy  in  this  area  and  that  of  the 
National  Science  Foundation. 

Alt«mativ«s: 

There  is  no  alternative  to  publishing 
regulations  in  this  area,  since 
regulations  are  statutorily  required.  The 
Department  has  attempted  in  this 
rulemaking  to  maximize  the  role  of 
grantee  institutions  in  protecting 
against  the  potential  for  biased 
research.  The  "assurances"  required  by 
the  statute  could  have  been  far  more 
onerous  than  those  envisioned  in  the 
regulations. 

The  rule  was  drafted  to  address  these 
instances  of  abuse,  while  minimizing 
unnecessary  burden  to  researchers.  We 
did  not  consider  any  option  that  would 
routinely  require  all  researchers  to  list 
all  of  their  signiHcant  assets  (unrelated 
to  the  research  project),  that  would 
encourage  searches  for  hypothetical  or 
speculative  conflicts,  that  would 
require  divestiture  of  ownership  of  a 
product  undergoing  research,  or  that 
would  discourage  in  any  way  funding 
grants  or  contracts  to  scientists  to 
develop  products  with  significant  profit 
potential. 

AnticifMted  Costs  and  B«nefits: 

We  do  not  believe  that  the  annual  costs 
of  implementing  this  rule  will  reach  as 
much  as  $1,000  an  institution  in  staff 
time,  or  as  much  as  $1  million  a  year 
across  all  institutions.  Most  of  the  cost 
will  arise  from  the  several  seconds  or 
minutes  spent  certifying  the  absence  of 
significant  financial  interests  for 
individual  awards.  Spread  across  ' 
thousands  of  grantee  and  contractor 
institutions,  these  costs  are  very  small. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

PerKxj  End 
Final  Action 


06/28/94    59  FR  33242 
08/29/94    59  FR  33242 

01/00/95 


Small  Entities  Affected: 
Businesses.  Organizations 

Government  Levels  Affected: 
None 


Agency  Contact 

Dr.  George  J.  Galasso 

Associate  Director  for  Extramural  Affairs 

Department  of  Health  and  Human 

Services 

Public  Health  Service 

NIH,  Shannon  Building,  Room  152 

Bethesda,  MD  20892 

301  496-5356 

RIN:  0905-AEOl 


HHS— Health  Care  Financing 
Administration  (HCFA) 


PROPOSED  RULE  STAGE 


49.  INSTITUTIONAL  PLAN 
AMENDMENT  FINDINGS  (MB-078-P) 

Legal  Authority: 

42  use  1396a(aKl3)(A):  PL  97-35,  sec 
2173 

CFR  Citation: 

42  CFR  430;  42  CFR  447 

Legal  Deadline: 

None 

Abstract: 

This  rule  would  provide  guidance  to 
States  on  institutional  plan  amendment 
findings  and  clarify  the  provisions  of 
the  regulations  governing  effective 
dates  of  plan  amendments  for  Medicaid 
payments  of  hospital  and  long  term 
care  services.  This  proposed  rule  would 
promote  increased  economy  in  the 
administration  of  the  Medicaid  program 
while  retaining  State  Hexibility  to  the 
maximum  extent  possible. 

Statement  of  Need: 

This  proposed  rule  comports  with  E.O. 
12866  by  reducing  the  administrative 
burden  on  States  in  their  efforts  to  meet 
Federal  requirements. 

The  Agency  intends  to  publish  a 
proposed  rule  that  will  allow  States  to 
more  easily  comply  with  the 
administrative  requirements  associated 
with  institutional  payment 
methodologies  for  facilities 
participating  in  the  Medicaid  program. 

Current  Medicaid  regulations 
concerning  the  payment  for  inpatient 
hospital  and  long-term  care  facility 
services  require  States  to  make  certain 
"findings,"  acceptable  to  HCFA  every 
time  a  State  changes  its  payment 
methods  and  standards  Qjut  not  less 
than  annually).  For  example,  if  a  State 
makes  a  payment  rate  change  it  must 
find  that  the  rates  are  reasonable  and 


adequate  to  meet  the  costs  that  must 
be  incurred  by  efficiently  and 
economically  operated  providers  of 
services.  Other  findings  must  be  made 
concerning  upper  payment  limits. 
These  regulations  implemented  section 
1902(a)(13)(A)  of  the  Social  Security 
Act,  know  as  the  Boren  Amendment. 

The  problem  is  that  the  term  "findings" 
is  not  defined  in  the  law  or  regulations; 
nor  has  HCFA  previously  provided 
States  with  written  guidance  as  to 
processes  that  States  could  use  in 
making  them.  In  response  to  requests 
by  States  for  guidance  in  this  area, 
HCFA  would  provide  clarification  with 
respect  to  the  procedural  requirements 
with  which  States  must  comply  in 
obtaining  approval  of  their  methods 
and  standards  for  making  payments  for 
inpatient  hospital  services  and  long 
term  care  facility  services.  This 
clarification  will  ease  the 
administrative  burden  on  States  in  their 
efforts  to  meet  Federal  requirements 
and  allow  them,  when  necessary,  to 
more  readily  demonstrate  to  the  courts 
that  they  have  complied  with  statutory 
requirements. 

We  are  considering  modification  of 
existing  public  notice  requirements  so 
that  States  could  avoid  publication  of 
notices  under  the  Federal  procedures  if 
the  State  is  already  required  to  publish 
notices  in  accordance  with  State  laws 
comparable  to  the  Federal 
Administrative  Procedure  Act.  Such 
State  notices  would  satisfy  our  notice 
requirement  and  eliminate  unnecessary 
duplication  of  efi'ort  by  the  States. 

Alternatives: 

In  developing  the  proposed  rule  HCFA 
has  met  and  will  continue  to  meet  with 
State  representatives  and  provider 
groups  to  help  ensure  an  effective  and 
beneficial  rule. 

Anticipated  Costs  and  Benefits: 

There  will  be  no  significant  costs 
associated  with  this  rule.  The  benefits 
are  described  above  in  the  Need 
section. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


01AXV95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
State 


Agency  Contact: 

Bemie  Truffer 

Director,  Division  of  Payment  Policy 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  233,  EHR 

6325  Security  Boulevard 

Baltimore,  Maryland  21207 

410  966-1357 

RIN:  0938-AG60 


HHS— HCFA 

50.  •  REVISION  OF  MEDICARE 
HOSPITAL  CONDITIONS  OF 
PARTICIPATION  (BPD-745-P) 

Legal  Authority: 

42  use  1395x;  42  USC  1302;  42  USC 
1395(cc);  42  USC  1395(hh) 

CFR  Citation: 

42  CFR  482 

Legal  Deadline: 

None 

Abstract: 

This  proposed  rule  would  revise  the 
regulations  containing  Medicare 
hospital  conditions  of  participation  to 
reflect  innovations  in  quality  health 
care  that  have  emerged  in  the  last 
decade.  Since  the  hospital  conditions 
of  participation  have  not  been  revised 
since  1986,  there  is  a  need  to  revise 
the  conditions  of  participation  to  center 
on  the  patient,  look  at  cross-functional 
hospital  performance,  reflect  quality 
improvement,  and  be  outcome-oriented. 
Specific  areas  for  revision  include 
patient  assessment,  patient  rights 
information  management,  continuous 
improvement  in  quality,  discharge 
planning  and  administration  of 
organizational  environment. 

Statement  of  Need: 

The  planned  regulatory  action  for  the 
revitalization  of  the  hospital  conditions 
of  participation  should  center  on  the 
patient,  look  at  cross  functional 
performance,  reflect  quality 
improvement,  and  be  outcome-oriented. 
The  regulation  should  employ  a  cross- 
functional  performance  strategy.  A 
patient  encounters  many  services  and 
is  exposed  to  several  processes  that  cut 
across  hospital  departmental  lines.  A 
cross-functional  view  is  more  efliective 
because  it  eliminates  redundant  and 
unnecessarily  burdensome  evaluation 
criteria  and  is  a  more  accurate  portrayal 
of  patient  outcomes  vis-a-vis 
interdepyendent  functions. 


Specific  areas  for  regulatory  reform 
include  the  following:  patient 
assessment,  patient  rights,  information 
management,  continuous  improvement 
in  quality,  and  discharge  plarming. 

In  order  to  make  HCFA's  requirements 
patient-centered  and  outcome-oriented, 
the  new  hospital  regulations  should 
diminish  the  focus  on  procedural 
compliance  and  process.  In  order  to 
ensure  quality  services,  the  shift  in 
focus  should  be  on  actual 
organizational  performance,  the  actual 
care  delivered,  and  the  impact  and 
outcome  of  the  treatment. 

There  is  compelling  evidence  of  the 
need  to  revise  these  regulations.  They 
were  last  revised  in  1986.  Since  then, 
there  have  been  many  changes  in  the 
state  of  the  art  for  hospital  activities, 
as  demonstrated,  for  example,  by  the 
myriad  of  innovations  in  the  hospital 
accreditation  program  of  the  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (Agenda  for 
Change,  which  includes  patient- 
centered  standards  and  performance- 
focus  standards  that  emphasize 
outcomes  and  quality  of  care.)  To  be 
consistent  with  contemporary 
standards,  HCFA  should  transform 
regulations  to  reflect  innovations  in 
quality  health  care  that  have  emerged 
in  the  past  decade  and  to  reduce 
imnecessary  red  tape  and  other 
burdens. 

Earlier  this  year,  HCFA  held  meetings 
with  national  experts  and  industry 
groups  to  discuss  how  we  might 
proceed.  We  are  analyzing  input  from 
these  meetings  and  additional  outside 
consultations  will  take  place  during 
this  process. 

Alternatives: 

HCFA  investigated  the  possibility  of 
revising  portions  of  the  hospital 
conditions  of  participation.  It  was 
determined,  however,  that  an  o\'.  rhaul 
of  the  entire  regulation  would  be  a 
more  effective  way  to  gain  a  strategic 
view  of  the  internal  and  external 
organizational  environments  of 
hospitals  and  to  achieve  flexibility  in 
the  regulation  to  ensure  future 
utilization. 

Anticipated  Costs  and  Benefits: 

There  would  not  be  significant  costs 
associated  with  this  proposed  rule.  The 
benefits  that  would  be  derived  from  the 
rule  are  discussed  under  the  Need 
section,  above. 

Risks: 

By  revising  these  regulations  to  focus 
on  the  quality  of  the  actual  care  given 
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to  an  individual  and  the  effectiveness 
of  that  care  for  the  individual  patient. 
w«  hope  to  reduce  risks  to 
beneficiaries'  health  and  safety.  Revised 
procedures  can  better  focus  on  ensuring 
that  the  care  being  given  to  a  patient 
is  the  care  that  is  actually  necessary 
nnd  effective  for  that  patient.  No 
quantitative  estimates  of  risk  reduciions 
are  available  yet. 

Timetable: 


denial  of  payment  under  Medicare.  The 
provisions  of  the  proposed  rule  are 
based  on  sections  13562  and  13624  of 
the  OBRA  93. 


Action 


FR  Ctte 


NPRM 


OCVOQUOO 


Small  Entities  Affected: 

(.  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact 

Thomas  Hall 

Director.  Division  of  Provider  Services 

Coverage  Policy 

Df  partment  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  401.  EHR 

6325  Security  Boulevard 

Baltimore.  Maryland  21207 

410  <)66-4607 

RIN:  093a-AC79 


HHS— HCFA 

51   •  PHYSiaANS-  REFERRALS  TO 
HEALTH  CARE  ENTITIES  WITH  WHICH 
THEY  HAVE  FINANCIAL 
RELATIONSHIPS— EXPANDED  TO 
DESIGNATED  HEALTH  SERVICES 
(BPD-809-P) 

Legal  Authority: 

42  use  1302;  42  USC  HQ.'ihh;  42  USC 
1395nn 

CFR  Citation: 

42CFR4H 

Legal  Deadline: 

None 

Abstract 

This  proposed  rule  would  provide  that 
a  physician  who  has  (or  has  a  family 
member  who  has)  a  financial 
relationship  with  a  health  care  entity, 
may  not  make  referrals  to  that  entity 
for  certain  services  (designated  hwalth 
services)  under  the  Medit;are  program, 
except  under  specified  cinainwtances. 
This  proposed  rule  would  also  deny 
payment  to  a  State  for  expenditures  for 
designated  health  services  furnished  on 
I  lie  basis  of  a  physician  referral  that 
ill  things  being  equal,  would  result  in 


Action 


Statement  of  Need: 

Proposed  regulations  are  being 
developed  to  Implement  the  statutory 
prohibition  against  patient  referrals  by 
physician  to  health  service  entities  with 
which  the  physician  has  a  financial 
■    interest  or  relationship.  These  proposed 
regulations  address  the  concem  that 
such  referral  relationships  involve  an 
inherent  potential  for  confiict  of 
interest  resulting  in  unnecessary 
ser\  ices  for  Medicare  patients  and 
unne<:essary  costs  to  the  Medicare 
program. 

OBRA  "93  amended  section  1877  of  the 
Social  Security  Act  (Act).  "Limitations 
on  Certain  Physician  Referrals."  As 
amended  by  OBRA  "93.  section  1877. 
prohibits  a  physician  from  making  a 
referral  to  an  entity  for  the  furnishing 
of  designated  health  services  for  which 
Medicare  would  otherwise  pay.  if  the 
physician  or  a  member  of  the 
physicians  immediate  family  has  a 
financial  relationship  with  that  entity. 
The  provision  further  prohibits  an 
entity  from  presenting  or  causing  to  be 
presented  a  Medir  fu^  claim  or  bill  to 
any  individual,  third  party  payor,  or 
other  entity  for  designated  health 
services  furnished  pursuant  to  a 
prohibited  referral. 

Designated  health  ser\'ices  include  the 
following:  clinical  laboratory  services; 
physical  therapy  services;  occupational 
therapy  services:  radiology  or  other 
diagnostic  services:  radiation  therapy 
services;  durable  medical  equipment; 
parenteral  and  enteral  nutrients, 
equipment  and  supplies;  prosthetics, 
orthotics,  and  prosthetic  devices;  home 
health  services:  outpatient  prescription 
drugs:  and  inpatient  and  outpatient 
ho.spital  services. 

The  provisions  of  the  law  related  to 
designated  health  services  other  than 
clini(uil  laboratory  services  ar«  effective 
Januar>  1.  1995. 

Also.  OBRA  93  amended  section  1903 

of  the  Act  to  deny  Federal  financial 

participation  payments  to  a  State  for 

expenditures  for  designated  health 

sen  ices  furnished  to  an  individual  on 

the  basis  of  a  physician  referral  that. 

all  things  being  equal,  would  resuh  in 

the  denial  of  payment  under  Medicare 

The  Agency  intends  to  publish  a 

proposed  rule  that  will  set  forth  the 

general  prohibition  and  explain 

provisions  of  the  law  that  changed  the       CFR  Citation: 

way  in  which  exceptions  are  applied.         42  CFR  484 


In  addition,  we  will  propose  definitions 
of  each  of  the  designated  health 
services. 

(Note  that  this  proposed  rule  is  separate 
from  the  Gnel  rule.  Physician 
Ownership  of.  and  Referrals  to.  Entities 
that  furnish  Clinical  Laboratory 
Services  (BPD-674-FC.  RIN  0938- AF40). 
that  will  address  only  referrals  for 
clinical  laboratory  services.) 

Anticipated  Costs  and  Benefits: 
This  proposed  rule  is  meant  to  expand 
applications  of  rule  intended  to 
eliminate  certain  financial  incentives 
for  physicians  to  order  unnecessary  and 
often  costly  designated  health  services. 
HCFA  believes  that  physicians  and 
entities  that  perform  designated  health 
services,  such  as  hospitals  and  durable 
medical  equipment  companies,  are 
currently  reviewing  their  financial 
relationships  in  order  to  ensure  that 
their  activities  are  not  prohibited  by 
provisions  of  this  rule.  Estimates  of  cost 
savings  to  be  derived  from 
implementation  of  the  proposed  rule 
are  not  available  at  this  time,  but 
savings  are  unlikely  to  be  substantial. 
Rislis: 

Not  applicable. 
Timetable: 


Dale 


FR  Cite 


NPf«4 


OOntXVOO 


Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 

None 

Agency  Contact- 
Betty  Burrier 

Health  insurance  Specialist 
Department  of  Health  and  Human 
Services 

Health  Care  Financing  Administration 

Room  401,  EHR 

6325  Security  Boulevard 

Baltimore.  Maryland  21207 

410  966-4649 

RIN:  0938-AG80 


HHS— HCFA 

52.  e  HOME  HEALTH  AGENCY  (HHA) 
CONDITIONS  OF  PARTICIPATION 
(BPD-819-P) 

Legal  Authority: 

42  USC  1302;  42  USC  1395x;  42  USC 
1395cc(a);  42  USC  1395hh;  42  USC 
t395bbb 


Legal  Deadline: 

None 

Abstract 

This  proposed  rule  would  revise  home 
health  agency  conditions -of 
participation  to  center  on  the  patient, 
using  outcome-oriented  measures.  This 
focus  is  required  by  OBRA  '87. 

Statement  of  Need: 

Most  of  the  current  HHA  conditions  of 
participation  have  remained  unchanged 
since  home  health  services  became  a 
Medicare  benefit  in  1966.  Some  limited 
modifications  have  been  made  over  the 
years  to  comply  with  legislative 
changes.  As  a  result,  most  of  the 
conditions  of  participation  continue  to 
be  structure  and  process  oriented.  They 
do  not  effectively  support  the  mandate 
of  OBRA  '87  to  develop  a  patient- 
centered,  outcome-oriented  survey 
process  which  focuses  on  the 
organization  and  delivery  of  quality 
care  services. 

Because  the  existing  survey  process 
continues  to  focus  on  structure  and 

Erocess  measures,  the  discrepancy 
etween  a  congressional  mandate  for 
outcome-oriented  care  and  the 
authority  for  measuring  the  actual 
performance  capabilities  of  HHAs  in 
patient  care  services  remains  a 
problem.  It  presents  difficulties  for  both 
providers  and  surveyors  in  areas  of 
survey/certification,  medical  review, 
developing  data  based  performance 
standards  for  HHA  management  and 
monitoring,  and  implementing  a 
continuous  quality  improvement 
system  for  outcomes  of  care. 

Regulations  containing  the  Medicare 
HHA  conditions  of  participation  must 
be  revised  in  order  to  provide  a 
regulatory  basis  for  a  patient-centered, 
outcome-oriented  system  of  home 
health  quality  assurance.  The 
implementation  of  such  a  system  will 
enhance  Medicare's  ability  to  ensure 
that  high-quality  care  is  furnished  to 
the  patients  of  Medicare-certified  home 
health  agencies.  The  Social  Security 
Act  authorizes  us  to  regulate  this  area 
and  no  improvements  in  the  survey 
process  can  be  made  without 
underlying  regulatory  authority. 

The  Health  Care  Financing 
Administration  has  already  met  with  e 
variety  of  provider  and  consumer 
representatives  to  discuss  the 
development  of  revised  standards. 
Representatives  of  consumers, 
providers  and  States  participated  in 
this  effort.  Additional  consultations  are 
ongoing  and  will  continue  during  the 
development  of  the  regulation. 


Alternatives: 

Congress  has  mandated  the 
implementation  of  an  outcome-oriented 
quality  assurance  system  for  home 
health.  Therefore,  the  Medicare  home 
health  agency  conditions  of 
participation  must  be  revised  to 
provide  the  basis  for  implementation  of 
such  a  system.' 

Due  to  this  mandate,  no  alternatives  to 
this  action  have  been  considered. 

Anticipated  Costs  and  Benefits: 

The  primary  benefit  of  this  rule  will 
be  the  implementation  of  a  more 
eff'ective,  efficient,  and  patient-centered 
system  of  quality  assurance  for  HHAs. 
Costs  and  benefits  associated  with  the 
implementation  of  the  rule  have  not  yet 
been  estimated,  but  costs  should  not  be 
significant. 

Risks: 

This  rule  would  have  the  potential  for 
reducing  risks  to  patient  health  and 
safety.  No  quantitative  estimates  are 
available  yet. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


00/00/00 


Small  Entities  Affected: 

Businesses,  Organizations 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Joanne  Sinsheimer 

Chief,  Provider  Services  Coverage  Policy 

Branch 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  401.  EHR 

6325  Security  Boulevard 

Baltimore,  Maryland  21207 

410  966-4620 

RIN:  0938-AG81 

HHS— HCFA 

53.  e  END  STAGE  RENAL  DISEASE 
(ESRD)  CONDITIONS  OF  COVERAGE 
(BPD-818-P) 

Legal  Authority: 

42  USC  1395rr 

CFR  Citation: 

42  CFR  405 

Legal  Deadline: 

None 


Abstract: 

This  proposed  rule  would  revise 
current  conditions  of  coverage  for  end- 
stage  renal  disease  (ESRD)  services 
covered  by  Medicare.  It  would  update 
the  conditions  to  reflect  new 
developments  in  technology  and 
equipment,  address  the  outcome- 
oriented  standards  process,  emphasize 
the  total  patient  experience  with 
dialysis  and  develop  performance 
expectations  for  the  facility  that  result 
in  quality,  comprehensive  care  for  the 
dialysis  patient. 

Statement  of  Need: 

Section  1881(b)(1)  of  the  Social 
Security  Act  stipulates  that  payment  is 
made  to  individuals,  providers  of 
services,  and  renal  dialysis  facilities 
that  meet  the  requirements  for 
institutional  dialysis  services  and 
supplies  that  are  determined  by  the 
Secretary.  These  requirements  are  the 
end-stage  renal  disease  (ESRD) 
conditions  of  coverage. 

The  ESRD  conditions  of  coverage 
regulations  have  not  been 
comprehensively  revised  since  the 
regulation's  inception  in  the  late  1970s. 
The  current  regulations  are  written  in 
an  outdated  style  that  primarily  focuses 
on  process-oriented  requirements, 
which  are  unnecessarily  burdensome. 
They  do  not  provide  adequate  support 
for  a  modem  survey  system  based  on 
an  outcome-oriented  approach.  As  a 
result,  revised  regulations  must  be 
issued  to  bring  the  ESRD  coverage 
conditions  up  to  current  standards  of 
practice  in  the  ESRD  community.  The 
revised  regulations  must  reflect  new 
developments  in  technology  and 
equipment,  as  well  as  address  the 
outcome-oriented  standards  process. 

The  regulations  need  to  be  revised  to 
reflect  the  innovations  in  the  dialysis 
and  transplant  community.  The 
purpose  of  revising  the  regulations  is 
to  focus  on  the  patient  and  the  results 
of  the  care  provided  to  the  patient. 
Thus,  the  emphasis  should  be  on  the 
total  patient  experience  with  dialysis 
and  j]uality  improvement.  The  revised 
regulations  should  focus  on  patient- 
centered,  outcome-oriented  standards 
where  appropriate.  In  addition,  they 
should  emphasize  patient  functional 
well-being  and  indicate  continuous 
quality  improvement.  Patient  rights  and 
satisfaction  will  also  be  key  areas  in 
the  regulation.  The  revised  regulations 
would  develop  performance 
expectations  for  the  facility  that  would 
result  in  quality,  comprehensive  care 
for  the  dialysis  patient. 
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The  Health  Care  Financing 
Administration  held  an  industry 
meeting  to  discuss  the  focus  of  the 
conditions  of  coverage  revision. 
Additional  discussions  with  the  ESRO 
community  will  occur  during  the 
regulations  process. 

Alternatives: 

In  the  past,  liCFA  has  revised  portions 
of  the  ESRD  regulations.  However,  it 
was  determined  that  a  complete  and 
thorough  revision  would  be  a  more 
«ffe<:tive  mechanism  for  developing  a 
comprehensive  approacli  to  quality  care 
for  the  dialysis  patient.  In  addition,  this 
approach  provides  the  regulation  with 
greater  potential  for  future  application. 
Aiiothor  option  is  to  update  the  current 
rt!gulations  and  maintain  the  process- 
oriented  standards  without  developing 
an  outcome-oriented  approach. 
Mowever.  we  believe  it  is  important 
now  to  move  forward  with  the 
uutcome-orienled  approach. 

Anticipated  Costs  and  Bsnafits: 

The  purpose  of  this  final  rule  is  to 
ensure  that  ESRD  beneficiaries  are 
re<:eiving  quality  care  iu  both  the  areas 
of  dialysis  and  transplantation.  We 
believe  that  this  regulation  is  ■ 
necessary  step  to  ensure  that  all 
facilities  are  using  the  most  effective 
technology  and  equipment.  The 
primary  benefit  of  updating  the 
conditions  of  coverage  is  the 
development  of  performance 
expe<:tations  for  the  facility  that  will 
result  in  the  comprehensive,  integrated 
care  and  outcomes  the  patient  needs 
and  wants.  As  a  result,  the  beneHciaries 
will  re<.-eive  an  improved  quality  of 
care.  In  addition,  the  revised 
renulations  will  address  the  issue  of 
adequacy  of  dialysis,  and  this  would 
have  a  significant  impact  on  ensuring 
that  patients  ore  not  being 
iinderdialyzed. 

hums  that  have  the  potential  to  affect 
the  cost  of  the  ESRD  program  include 
data  gathering  and  infection  control. 
However,  at  this  time  the  cost  or 
savings  to  the  Medicare  program  are 
sp€M:ulative. 

Risks: 

II  the  ESRD  regulations  are  not 
updated,  the  regulations  will  not  reflect 
new  developments  in  technology  and 
equipment.  There  are  neiv  issues  that 
need  to  be  addressed,  such  as  adequacy 
of  dialysis,  to  ensure  that  the  Medicare 
htMieficiary  is  receiving  the  highest 
(|uality  of  care  possible. 


Timetabia: 


Action 


m 


NPRM  0(VO(yOO 

SnrtaM  Entitias  Affected: 

Undetermined 

Govemntant  Levels  Affadad: 

Undetermined 

Agency  Contact 

Lynn  Merritt-Nixon 

Office  of  Coverage  and  Eligibility  Policy 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  401.  EHR 

6325  Security  Boulevard 

Bdltimore.  Maryland  21207 

410  966-4652 

RIN:  0938-AG«2 


HHS— HCFA 


FINAL  RULE  STAGE 


54.  PROHIBITION  ON  UNBUNDLING 
OF  HOSPITAL  OUTPATIENT 
SERVICES  (BPD-426-F) 

Legal  Authority: 

42  use  1395y(a)(14);  42  USC 
1395cc(a)(l)(H):  42  USC  1395cc(g);  42 
USC  1395x(w)(l) 

CFR  Citation: 

42  CFR  405;  42  CFR  409;  42  CFR  410; 
42  CFR  411;  42  CFR  412;  42  CFR  489; 
42  CFR  1003 

Legal  Deadline: 

None 

Abstract' 

These  regulations  will  implement 
sections  9343(cMl).  (c)(2).  and  (c)(3)  of 
OBRA  'B6.  as  amended  by  section  4157 
of  OBRA  '90.  This  rule,  issued  jointly 
by  HCFA  and  OIG.  will  prohibit 
Medicare  payment  for  most 
nonphysician  services  furnished  to  a 
hospital  outpatient  by  a  provider  or 
supplier  other  than  the  hospital,  unless 
the  ser\'ices  are  furnished  under  an 
arrangement  with  the  hospital.  The 
hospital  will  be  obligated  by  its 
provider  agreement  to  furnish  the 
services  directly  or  under  an 
arrangement.  These  regulations  will 
also  authorize  OIG  to  impose  a  civil 
money  penalty,  not  to  exceed  $2,000, 
against  any  individual  who  knowingly 
and  willfully  presents,  or  causes  to  be 
presented,  a  bill  or  request  for  payment 


for  a  hospital  outpatient  service  under 
Part  B  of  Medicare  in  violation  of  an 
arrangement. 

Statentent  of  Need: 

The  planned  final  regulations  will 
^irohibit  Medicare  payment  for 
nonphysician  services  furnished  to  a 
hospital  outpatient  by  a  provider  or 
.supplier  other  than  the  hospital,  unless 
the  services  are  furnished  under  an 
arrangement  with  the  hospital.  The 
hospital  will  be  obligated  by  its 
provider  agreement  to  "bundle"  the 
services,  that  is,  to  furnish  the  services 
directly  or  under  an  arrangement.  The 
rule  will  also  authorize  the  Office  of 
Inspector  General  to  imf>ose  a  civil 
money  penalty,  not  to  exceed  $2000. 
for  violations  of  the  requirement  for 
billing  in  accordance  with  their 
provisions. 

The  regulations  are  needed  to 
implement  section  9343(c)  of  OBRA 
"86.  section  4085(i)(7)  of  OBRA  '87.  and 
section  4157  of  OBRA  '90.  They  also 
will  establish  or  help  to  formalize  the 
referral  relationships  needed  for  the 
implementation  of  any  prospective 
payment  system  for  outpatient  hospital 
services. 

Altemativas: 

Alternatives  include  bundling  only 
those  services  that  are  furnished  at  the 
hospital  to  hospital  outpatients,  not 
services  ordered  during  or  as  a  result 
of  an  encounter  at  the  hospital  but 
provided  elsewhere.  This  approach 
does  not  account  for  certain  services 
(such  as  computerized  tomography  (CT) 
scans  or  magnetic  resonance  imaging 
(MRI)  procedures  available  only  outside 
the  hospital)  that  are  furnished  as  a 
direct  result  of  the  hospital  outpatient 
visit  and  are  integrally  linked  to  the 
visit.  Excluding  those  services  from 
bundling  could  create  an  artificial 
financial  incentive  to  hospitals  to  have 
the  services  furnished  offsite. 

We  also  considered  rebundling  all 
.services,  whether  or  not  furnished  on 
site,  that  are  required  for  the  diagnosis 
and  treatment  of  the  medical  condition 
for  which  the  patient  sought  outpatient 
care  from  the  hospital.  However,  we  do 
not  now  have  the  information  needed 
to  identify  the  services  reliably. 
Therefore,  we  also  rejected  this 
approach  in  developing  the  propasal 
and  also  did  not  adopt  it  in  the  final 
rule. 

Another  alternative  would  be  to 
exclude  off-site  tests  for  which  results 
are  not  sent  beck  to  the  hospital  for 
analysis,  and  durable  medical 
equipment  (DME)  delivered  while  the 
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patient  is  at  the  hospital  from  the 
requirement.  (DME  delivered  in  other 
settings  would  not  be  affected  by  the 
requirement,  even  if  it  was  ordered 
during  an  encounter  at  the  hospital.) 
However,  there  are  concerns  that  the 
first  exclusion  could  create  an  artificial 
incentive  to  redirect  test  results,  while 
the  second  is  not  supported  by  the 
statutory  provisions. 

Anticipated  Costs  and  Benefits: 

We  do  not  have  quantified  estimates  of 
the  costs  and  benefits  of  the  regulation, 
since  they  will  depend  greatly  on  many 
individual  hospitals'  decisions  on 
whether  to  provide  a  bundled  service 
directly  or  arrange  for  its  provision.  In    * 
general,  we  expect  the  highest  level  of 
cost  to  be  incurred  in  the  first  year  of 
hospital  compliance,  as  hospitals  and 
suppliers  develop  contracts  to  formalize 
their  existing  referral  arrangements. 
Some  costs  will  also  be  incurred  for 
later  years,  since  hospitals  will  be 
required  to  bill  for  services  that 
previously  were  billed  directly  to 
Medicare  patients.  On  the  other  hand. 
Medicare  patients  should  benefit  from 
consolidated  billing  for  services,,  since 
it  will  be  easier  for  them  to  understand 
what  services  were  provided  and  what 
benefits  were  paid  on  their  behalf. 
Since  "buiuiling"  under  these 
regulations  does  not  require  a  single 
payment  for  each  encounter,  but  only 
that  all  billings  come  throi^  the 
hospital,  there  should  be  minimal 
changes  required  to  existing  hospital 
systems. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08A)S/88    53  FR  29486 
10/04/88    53  FR  29486 

03/00/96 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact 

George  Morey 

Health  Insurance  Specialist 

Div.  of  Provider  Services  Coverage  Policy 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Rm.  401  EHR 

6325  Security  Blvd. 

Baltimore.  MD  21207 

410  966-4653 

RIH:  0938-AD33 


HHS— HCFA 

55.  SURVEY  AND  CERTIFICATION  OF 
SKILLED  NURSING  FACILmES  AND 
NURSING  FACILITIES  AND 
ENFORCEMENT  PROCEDURES  (HSQ- 
156-F) 

Legal  Authority: 

42  USC  1395aa:  42  USC  1395i-3(g);  42 
USC  1396r{g) 

CFR  Citation: 

42  CFR  488;  42  CFR  431;  42  CFR  442: 
42  CFR  489 

Legal  Deadline: 

Final,  Statutory,  January  1,  1988. 

Abstract 

This  rule  will  implement  sections  4202, 
4203,  4212.  and  4213  of  OBRA  '87  (PL 
100-203)  which  govern  the  process 
used  by  HCFA  to  survey  long-term  care 
facilities,  and  to  certify  that  the 
facilities  meet  the  participation 
requirements  for  the  Medicare  and 
Medicaid  programs.  The  rule  would 
also  specify  a  nrnnber  of  sarnrtions  or 
remedies  that  could  be  used  when  a 
skilled  nursing  facility  or  nursing 
facility  is  out  of  compliance  with 
Federal  requirements  as  an  alternative 
to  or  in  addition  to  termination. 

Statement  of  Need: 

The  nursing  home  reform  pro\'isions 
(sections  4203  and  4213)  of  OBRA  '87 
expanded  the  alternatives  to 
termination  available  to  the  Secretar>' 
and  the  States  for  skilled  nursing 
facilities  and  nursing  facilities  out  of 
compliance  with  program  requirements. 
The  new  remedies  can  include 
temporary  management,  civil  money 
penalties,  denial  of  payment  (different 
from  that  established  by  OBRA  '80). 
emergency  closure  and  transfer  of 
residents,  directed  plans  of  correction, 
and  any  other  sanctions  that  can  be 
shown  to  be  as  effective  in  deterring 
noncompliance  as  those  listed  above. 

Section  1902(aJ(33)(B)  of  the  Social 
Security  Act.  which  existed  prior  to 
OBRA  '87.  is  also  relevant  to  the 
regulation  under  development  This 
statutory  provision  not  only  gave  the 
States  the  authority  to  survey  and 
certify  facilities  against  Medicaid 
requirements,  but  also  gave  the 
Secretary  authority  to  validate  State 
determinations  and  make  independent 
and  binding  determinations  concerning 
the  extent  to  which  indrvidual 
institutions  and  agencies  meet  the 
requirements  for  participation.  OBRA 
'87  revised  this  validation  authority  of 
the  Secretary  for  Medicaid-onty 


facilities  in  the  newly  created  section 
1919  of  the  Act,  and  gave  the  Secretarj' 
the  authority  to  reduce  administrative 
costs  for  substandard  survey  and 
certification  performance  by  the  State. 
Current  regulations  reflect  preexisting 
statutory  provisions,  and  regulatory 
change  is  heeded  to  implement  OBRA 
'87. 

Sections  1395i-3(h)  and  1396rfh)  of  title 
42  of  the  U.S.  Code  require  the 
Secretary  to  spedfy  criteria  as  to  when 
and  how  each  of  the  remedies  is  to  be 
applied,  the  amounts  of  any  fines,  and 
the  severity  of  each  of  these  remedies. 

A  study  by  the  National  Academy  of 
Sciences'  Institute  of  Medicine  (loM)  on 
nursing  homes  focused  on  the  chronic 
problem  of  nursing  homes  that  fail  to 
comply  wirti  Federal  requirements.  The 
loM  study  found  that  many 
substandard  nursing  facilities  could 
easily  avoid  termination  if  they  came 
into  compliance  long  enough  to  be 
recertified,  but  that  these  facilities  had 
no  commitment  to  sustain  compliance. 
Therefore,  the  loM  study  recoounended 
that  we  implement  a  range  of 
intermediate  remedies  to  deter 
violations. 

Alternatives: 

This  regulation  will  implement 
statutory  requirements  and  represent 
the  agency's  interpretation  of  those 
requirements  aiul  the  analysis  of 
approximately  28.000  public  comments. 
A  range  of  alternatives  to  improve 
enforcement  or  make  it  more  cost- 
effective  are  being  considered. 

Anticipated  Costs  and  Benefits: 

We  expect  that  the  implementation  of 
these  regulations  will  have  the  benefit 
of  motivating  previously  nonconipliant 
facilities  to  come  into  compliance  with 
Federal  participation  requirements.  The 
rule  will  establish  compliance 
incentives  by  providing  the  policy  for 
the  imposition  of  numerous 
enforcement  sanctions  in  the  case  of 
noncomplianc-e. 

This  final  rule  will  set  forth  a  system 
capable  of  detecting  and  responding  to 
noncompliance  with  any  jMrticipation 
requirement,  and  is  built  on  the 
assumption  that  requirements  take  on 
greater  or  lesser  significance  depending 
on  the  resident  outcomes  as  a  result 
of  the  deficient  practice.  While 
provider  agreement  tenninatfons  will 
continue  to  be  an  enforcement  option 
for  any  level  of  Doncompliance, 
alternative  remedies  are  designed  to 
motivate  providers  to  comply  quickly 
with  the  participation  requirements  so 
that  they  may  continue  to  provide 
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quality  senices  to  the  residents;  as  well 
as  to  provide  incentives  for  facilities  to 
achieve  and  maintain  compliance  with 
health  and  safety  standards  before 
termination  becomes  necessary. 

We  do  not  expect  any  significant 
fmancial  change  in  the  administrative 
costs  of  the  States.  However,  new  State 
survey  responsibilities  may  result  in  a 
reallocation  of  resources,  particularly 
geared  to  more  intensive  monitoring  of 
marginal  facilities.  We  expect  that 
while  there  will  be  incremental  costs 
to  States  and  the  Federal  Government 
as  a  result  of  hearings  on  terminations 
and  alternative  remedies  as  well  as 
costs  for  negotiating  civil  money 
penalties,  we  do  not  believe  that  these 
costs  will  apply  in  most  cases  because 
of  the  incentive  to  achieve  compliance 
before  adverse  actions  are  taken. 

We  expect  that  there  will  be  some  costs 
to  facilities  and  concomitant  benefits  to 
patients  as  noncompliance  is  reduced. 
These  costs  and  beneHts  were 
addressed  in  the  regulatory  analysis 
dealing  with  the  standards  themselves. 

Risks: 

Although  OBRA  '87  required  States  to 
implement  alternative  remedies  under 
Medicaid,  without  uniform  Federal 
requirements  that  cover  both  Medicaid 
and  Medicare  certified  facilities  these 
substandard  conditions  may  continue 
to  occur,  thereby  jeopardizing  the 
health  and  safety  of  nursing  home' 
residents. 

Timetable: 


Action 


Date 


FR  Ctte 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/28«2    57  FR  39278 
1(V27/92    57  FR  39278 

1(V0(V94 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

State.  Federal 

Agency  Contact: 

Pam  Voclie 

Director,  Division  ot  Program  Operations 

Office  of  Survey  and  Certification 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  2-D-2.  ME  Building 

6325  Security  Boulevard 

Baltimore.  Maryland  21207 

410  966-7089 

RIN:  093&-AOg4 


HHS— HCFA 

56.  MEDICARE.  MEDICAID.  AND  CLIA 
PROGRAMS:  REGULATIONS 
IMPLEMENTING  THE  CLINICAL 
LABORATORY  IMPROVEMENT 
AMENDMENTS  OF  1988  (CLIA  '88) 
(HSQ-202-F) 

Legal  Authority: 

42  use  263a 

CFR  Citation: 

42  CFR  493 

Legal  Deadline: 

None 

Abstract: 

Historically  the  Department  regulated 
laboratories  by  "location."  rather  than 
by  types  of  tests  they  perform.  CUA 
'88  changed  this  approach.  CLIA  '88 
requires  that  the  Department  "regulate 
by  test,"  using  what  is  commonly 
referred  to  as  the  "complexity  model." 
A  final  rule  with  comment  period  was 
published  February  28.  1992,  that  set 
forth  standards  for  all  laboratories 
based  on  complexity  and  responded  to 
public  comments  on  the  proposed 
standards.  The  regulation  was  revised 
by  a  rule  with  comment  period 
published  on  January  19,  1993,  56  FR 
5215.  The  comment  period  for  this  rule 
ended  March  22,  1993.  A  final  rule, 
which  will  respond  to  public  comments 
on  the  February  28.  1992.  rule  and  the 
January  19.  1993,  rule,  will  also  be 
issued. 

Statement  of  Need: 

On  October  31.  1988.  the  Congress 
enacted  comprehensive  changes  to 
existing  laboratory  regulations  ^n  CLIA 
'88.  This  statute  requires  the  regulation 
of  any  facility  (including  physician 
offices)  that  performs  tests  on  human 
beings  for  the  purpose  of  providing 
information  for  the  diagnosis, 
prevention,  or  treatment  of  any  disease 
or  impairment  of.  or  the  assessment  of 
the  health  of.  human  beings. 
Historically,  the  Department  had 
regulated  laboratories  by  "location," 
rather  than  by  the  types  of  tests  they 
performed.  In  addition,  CLIA  '88 
requires  that  the  Department  regulate 
by  test,  using  what  is  commonly 
referred  to  as  the  "complexity  model" 
to  categorize  individual  laboratory  tests 
based  on  the  experience,  skills,  and 
judgment  required  to  perform  each  test 
accurately.  Requirements  vary  as  a 
function  of  the  complexity  of  the  tests 
the  laboratory  conducts. 

The  law  requires  the  Secretary  to 
implement  the  numerous  provisions 


through  regulation  to  ensure  the  quality 
of  laboratory  testing,  regardless  of 
where  it  is  provided  or  who  is 
providing  the  testing.  The  law  also 
requires  the  CLIA  '88  program  be 
operated  through  the  assessment  of  user 
fees  paid  by  entities  subject  to  these 
requirements. 

On  May  21,  1990.  the  Department 
published  proposed -rules  to  implement 
CLIA  '88  and  received  over  60.000 
public  comments.  Based  on  an  analysis 
of  these  comments,  HCFA  and  the 
Public  Health  Service  (PHS)  developed 
a  final  rule  with  comment  period  that 
set  forth  standards  for  all  entities 
performing  laboratory  testing  based  on 
test  complexity.  This  rule  was 
published  on  February  28.  1992.  and 
was  effective  September  1,  1992.  This 
regulation  was  revised  by  a  notice  with 
comment  period  published  on  January 
19.  1993. 

Issues  that  will  be  addressed  in  the 
final  rule  include  personnel  standards, 
especially  for  rural  laboratories; 
possible  revisions  to  cytology; 
proficiency  testing  requirements; 
employee  workplace  drug  testing:  and 
other  issues  raised  by  commenters  and 
early  experience  with  implementation. 

The  Clinical  Laboratory  Improvement 
Advisory  Committee  (CUAC),  which  is 
composed  of  members  of  professional 
organizations  and  private  citizens,  is 
actively  involved  in  making 
recommendations  regarding  technical 
and  scientific  aspects  of  the  regulations. 
In  addition,  we  actively  solicit 
comments  from  outside  organizations 
such  as  the  American  Medical 
Association,  the  Association  of  State 
and  Territorial  Public  Health 
Laboratory  Directors,  and  other 
professional  and  medical  organizations 
regarding  the  interpretive  guidelines  for 
surveyors  and  the  content  and  design 
of  the  forms  required  to  gather 
information  necessary  for  the 
implementation  of  the  regulations. 

Alternatives: 

HCFA  and  PHS  are  currently  analyzing 
over  16,000  comments  received  on  the 
final  rule  with  comment  period 
published  February  28.  1992,  and  1,100 
comments  received  in  response  to  the 
January  19,1993.  notice  with  comment 
period.  As  an  interim  measure, 
consideration  is  being  given  to 
publishing  separate  rules  to  address 
specific  concerns  that  would  otherwise 
be  included  in  this  final  omnibus  rule. 
The  separate  rule  would  be  published 
prior  to  the  omnibus  rule. 

A  wide  range  of  modifications  to 
improve  the  cost-effectiveness  of  the 


CLIA  '88  standards  is  under 
consideration. 

Anticipated  Costs  and  Benefits: 

Sinc-e  the  content  of  the  separate  rule 
has  not  been  determined,  it  is  not 
possible  to  project  costs  and  benefits 
of  the  omnibus  rule  at  this  time. 
However,  it  is  possible  to  provide  some 
examples  of  the  types  of  costs  and 
benefits  of  this  rule.  One  example  of 
a  benefit  involves  decreased  costs  of 
providing  unnecessary  medical  services 
when  a  laboratory  providing  Pap  smear 
testing  decreases  its  rate  of  false 
positive  results.  Conversely,  there  will 
be  decreased  medical  costs  due  to 
treatment  of  an  advanced  stage  of 
cervical  cancer  when  a  laboratory 
providing  Pap  smear  testing  decreases 
its  rate  of  false  negative  results. 

An  example  of  the  type  of  costs  that 
could  be  associated  with  this  rule  is 
the  added  cost  of  testing,  especially  in 
medically  underserved  areas,  when  a 
laboratory  decides  to  close,  either  due 
to  failing  to  meet  the  requirements  or 
the  perceprtion  that  it  is  too  costly  to 
continue  testing.  Patients  would  have 
to  go  to  another  laboratory  that  may 
be  further  away,  or  may  cost  more  for 
the  test  to  be  performed.  Also,  the  law 
requires  the  affected  entities  to  pay  user 
fees  to  support  the  program. 

These  regulations  serve  to  ensure 
consistent,  reliable  laboratory  testing 
which  is  an  integral  part  of  ensuring 
that  individuals  receive  appropriate 
treatment. 

Risks: 

Inferior  and  inappropriate  laboratory 
testing  can  result  in  misdiagnosis 
causing  patient  harm.  CLIA  reduces  the 
potential  for  inaccurate  diagnosis 
resulting  from  poorly  performed 
laboratory  testing  since  entities  must 
meet  requirements  (e.g.,  quality 
assurance,  proficiency  testing,  quality 
control,  personnel  requirements)  which 
have  a  direct  impact  on  laboratory 
testing  results.  Overly  stringent 
standards  could,  however,  discourage 
needed  testing  and  reduce  early 
detection  of  health  problems.  The 
Department  does  not  at  this  time  have 
an  estimate  of  the  magnitude  and 
severity  of  these  types  of  risks,  but 
believes  that  both  the  original 
regulation  and  the  revisions  will  on 
balanc-e  contribute  to  better  diagnosis. 
Timetable: 


Action 


Date 


FR  Ctte 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


05/21/90    55  FR  20896 
0901/90    56  FR  34288 


Final  Rule  With 
Comment  Penod 

02«8/92    57  FR  7002 

Putilic  Comment 
Period  End 

04/28/92    57  FR  7002 

Effective  Date 
Effective  Date 
Final  Rule  With 
Comment  Period 

09/01/92    57  FR  7002 
01/19/93    58  FR  5215 
01/19/93    58  FR  5215 

Comment  Period  End  03f22J93    58  FR  6215 
Final  Action                 07/00/95 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

State.  Federal 

Agency  Contact: 

Anthony  J.  Tirone 

Director.  Office  of  Survey  and 

Certification,  HSQB 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Admini.stration 

6325  Securitv  Boulevard 

2-D-2  ME 

Baltimore.  Maryland  21207 

410  966-6763 

RIN:  093B-AE47 


HHS— HCFA 

57.  EARLY  AND  PERIODIC 
SCREENING,  DIAGNOSTIC,  AND 
TREATMENT  (EPSOT)  SERVICES  (MB- 
28-F) 

Legal  Authority: 

42  use  1396a(aM43);  42  USC  1396d(r) 

CFR  Citation: 

42  CFR  441.50;  42  CFR  440.40 
Legal  Deadline: 

None 

Abstract 

Section  6403  of  OBRA  '89  defines  in 
new  section  1905{r)  of  the  Social 
Security  Act  the  following  EPSDT 
services:  screening  services,  vision 
services,  dental  services  and  hearing 
services,  ft  also  extends  EPSDT  services 
to  include  such  other  neces.sary  health 
care,  diagnostic  services,  treatment,  and 
other  measures  described  in  section 
1905(a)  of  the  Act  to  correct  or 
ameliorate  defects  and  illnesses  and 
conditions  discovered  by  the  screening 
services  whether  or  not  the  services  are 
covered  under  the  State  plan.  Section 
6403  also  amended  section  1902(a)(43) 
of  the  Act  to  require  States  to  report 
to  the  Secretary  certain  information 
about  EP^DT  services  provided  under 
the  plan  during  each  fiscal  year.  This 


rule  would  set  forth  requirements  to 
implement  these  statutory  provisions. 

Statement  of  Need: 

Section  6403  of  OBRA  '89  added 
subsection  (r)  to  section  1905  of  the 
Social  Security  Act  (Act)  concerning 
early  periodic  screening,  diagnostic, 
and  treatment  (EPSDT)  services.  The 
subsection  incorporated  into  statute 
provisions  that  already  existed  in 
Medicaid  regulations  on  minimum 
components  of  EPSDT  services 
provided  to  most  groups  of  N4edicaid 
recipients  under  age  21.  However, 
OBRA  '89  also  (1)  modified  the 
definition  of  screenii^  services  by 
including  appropriate  blood  lead-level 
testing  and  health  education;  (2) 
required  distinct  periodicity  schedules 
for  screening,  dental,  vision,  and 
hearing  services  and  required 
additional  interperiodic  screening 
services  ps  medically  necessarv-;  (3) 
added  a  new  required  services 
component  for  other  necessary  health- 
care, diagnostic,  treatment,  arid  other 
measures  enumerated  in  section  1905(a) 
of  the  Act  to  correct  or  ameliorate 
defects  and  physical  and  mental 
illnesses  and  conditions  discovered  by 
screening  services,  whether  or  not  such 
services  are  covered  under  the  State 
Medicaid  plan;  (4)  prox-ided  that 
nothing  in  Federal  Medicaid  law 
permits  limiting  EPSDT  providers  to 
those  that  can  furnish  all  required 
EPSDT  diagnostic  and  treatment 
services  or  preventing  providers 
qualified  to  furnish  only  one  such 
sen-ice  from  program  participation: 
and.  (5)  required  the  Secretary  to 
develop  by  July  1,  1990,  and  every  12 
months  thereafter.  EPSDT  participation 
goals  for  each  State.  Section  6403  of 
the  OBRA  "89  also  amended  section 
1902(a)(43)  of  the  Act  to  require  States 
to  report  annually  to  the  Secretary  (by 
age  and  basis  of  eligibility)  on  the 
number  of  children  receiving  screening 
ser\'ices.  the  number  referred  for 
followup  treatment,  the  number 
receiving  dental  services,  and  resnhs  in 
attaining  EPSDT  participation  goals. 
The  OBRA  '89  changes  became 
effective  April  1.  1990. 

The  requirements  discussed  above  must 
be  incorporated  into  regulations  so  that 
exi.sting  regulatory  requirements  will  be 
consistent  with  the  statutory  criteria. 

Criteria  for  meeting  requirements  have 
been  developed  by  HCFA  and 
presented  formally  for  public  comment 
in  the  notice  of  proposed  rulemaking. 
HCFA  is  considering  issiies  raised  by 
the  public  comments  as  we  prepare  the 
final  rule. 
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In  the  absence  of  final  regulations. 
States  are  permitted  to  apply  any 
reasonable  interpretation  of  these 
complex  statutory  requirements.  It 
follows  that  individual  States  may 
interpret  and  apply  the  statutory 
provisions  inconsistently  with  the 
Federal  interpretation,  which  could 
result  in  children  being  denied  access 
to  necessary  health  services. 

Anticipated  Costs  and  Benefits: 

We  estimate  that  total  Federal/State 
costs  and  all  transfer  payments  of  the 
OBRA  '89  changes  were  about  $465 
million  in  fiscal  year  1992  and  $525 
million  in  fiscal  year  1993;  and  will 
be  $595  in  fiscal  year  1994  and  $685 
million  in  fiscal  year  1995.  These 
figures  reflect  the  estimate  of  Medicaid 
costs  attributable  to  expansion  of 
services. 

With  respect  to  benefits,  the  importance 
of  EPSDT  has  been  underscored  by 
various  studies  that  have  documented 
the  effectiveness  of  EPSDT  in  reducing 
medical  costs,  limiting  hospital 
admissions  and  emergency  room 
services,  enhancing  access  to  care,  and 
improving  the  health  status  of 
participating  children. 

These  regulations  will  not  substantially 
alter  either  the  costs  or  the  benefits 
already  being  realized  through 
expanded  access  to  services. 

Risks: 

Not  applicable.  However,  as  indicated 
above  these  additional  services  will 
contribute  to  improved  health  status  of 
children. 

Timetable: 


Action 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/01/93 
11/30/93 

06/00/95 


58  FR  51288 
58  FR  51288 


Small  Entities  Affected: 
Undetermined 

Qovemment  Levels  Affected: 
State.  Local 

Agency  Contact: 

Robert  Wardwell 

Director 

Division  of  Coverage  Policy 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  400.  EHR 

6325  Security  Boulevard 

Baltimore.  Maryland  21207 

410  966-5659 

RIN:  093ft-AE72 


HHS— HCFA 

5&  PHYSICIAN  OWNERSHIP  OF  AND 
REFERRALS  TO  HEALTH  CARE 
FACILITIES  THAT  FURNISH  CUNICAL 
LABORATORY  SERVICES  AND 
FINANCIAL  RELATIONSHIP 
REPORTING  REQUIREMENTS  (BPD- 
674-FC) 

Legal  Authority: 

42  use  1395nn 

CFR  Citation: 

42  CFR  411 

Legal  Deadline: 

Final.  Statutory,  October  1.  1991. 

Abstract: 

This  rule  will  incorporate  into 
regulations  the  provisions  of  section 
6204  of  OBRA  '89  as  amended  by 
section  4207(e)  of  OBRA  '90  and  to 
some  extent,  as  amended  by  section 
13562  of  OBRA  "93.  It  will  prohibit  a 
physician  from  malcing  a  referral  for  the 
provision  of  clinical  laboratory  services 
to  an  entity  with  which  the  physician, 
or  an  immediate  family  member  of  the 
physician,  has  a  financial  relationship 

Statement  of  Need: 

A  final  rule  with  comment  period  is 
being  developed  to  implement  the 
statutory  prohibition  against  patient 
referrals  by  physician  to  entities  that 
furnish  clinical  laboratory  services 
when  the  physician  has  a  financial 
relationship  with  such  laboratory 
entities.  These  regulations  will  address 
the  concern  that  financial  relationships 
involve  an  inherent  potential  for 
conflict  of  interest  resuhing  in 
unnecessary  services  for  Medicare 
patients  and  unnecessary  costs  to  the 
Medicare  program. 

OBRA  '89  amended  the  Social  Security 
Act  (Act)  by  adding  a  new  section 
1877,  "Limitations  on  Certain  Physician 
Referrals."  Section  1877  was  further 
amended  by  section  4207  of  OBRA  '90 
and  section  13562  of  OBRA  "93.  Some 
of  the  new  provisions  are  effective  as 
if  they  were  included  in  OBRA  '90. 
With  certain  exceptions,  section  1877 
prohibits  a  physician  from  making  a 
referral  to  an  entity  for  the  furnishing 
of  designated  health  services  for  which 
Medicare  would  otherwise  pay.  if  the 
physician  or  a  member  of  the 
physician's  immediate  family  has  a 
financial  relationship  with  that  entity. 
The  provision  further  prohibits  an 
entity  from  presenting  or  causing  to  be 
presented  a  Medicare  claim  or  bill  to 
any  individual,  third  party  payor,  or 
other  entity  for  designated  health 


services  furnished  pursuant  to  a 
prohibited  referral 

Although  section  1877  was  expanded' 
by  OBRA  *93  to  apply  to  referrals  for 
designated  health  services,  this  final 
regulation  will  address  only  the 
provisions  related  to  clinical  laboratory 
services  that  have  a  January  1,  1992, 
effective  date.  The  expanded  provisions 
are  being  addressed  in  a  separate 
rulemaking  proceeding.  (See 
Physicians'  Referrals  to  Health  Care 
Entities  With  Which  They  Have 
Financial  Relationships-Expanded  to 
Designated  Health  Services  (BPD-809-P; 
Regulatory  Plan  entry  0938-AG80  in  the 
Proposed  Rule  Stage.) 

This  regulation  is  necessary  to  address 
the  many  aspects  of  section  1877  of  the 
Act.  Specifically,  we  will  address  when 
and  how  a  physician  has  a  financial 
relationship  with  an  entity  performing 
clinical  laboratory  services.  Financial 
relationships  can  be  through 
ownership/investment  interests  or 
compensation  relationships.  This 
regulation  will  also  define  key  terms 
found  in  the  statute,  such  as  fair  market 
value,  immediate  family  member, 
remuneration,  group  practice,  and 
referral/referring  physician. 

Alternatives: 

We  are  considering  the  requests  made 
during  the  proposed  rule  comment 
period  for  the  Secretary  to  approve 
additional  exceptions 

Anticipated  Costs  and  Benefits: 

This  final  rule  is  mean*  ♦©  help 
eliminate  certain  finanaai  incentives 
for  physicians  to  order  unnecessary  and 
often  costly  laboiatory  tests.  A  recent 
report  from  the  Office  of  the  Inspector 
General  to  Congress  estimated  that  ai 
least  25  percent  of  the  nearly  4,500 
independent  clinical  laboratories  are 
owned  in  whole  or  in  part  by  referring 
physicians.  We  believe  most  physicians 
and  laboratories  have  taken  necessary 
steps  to  ensure  that  their  activities  are 
not  prohibited  by  provisions  of  this 
rule.  Savings  are  unlikely  to  be 
substantial  and  any  estimate  of  savings 
would  be  purely  speculative. 

"nmetable: 


Action 


FR  Ota 


NPRM 

03/11/92 

57  FR  8588 

NPRM  Comment 

05/11/92 

57  FR  8588 

Period  End 

. 

Final  Action 

02/00/95 

Small  Entities  Affected: 
Businesses,  Organiiations 
Government  Levels  Affected: 

None 


Agency  Contact: 

Betty  Burrier , 

Program  Analyst 

Medical  Services  Branch 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  401,  EHR 

6325  Security  Boulevard 

Baltimore,  Maryland  21207 

>10  966-4649 

RIN:  0938-AF40 


HHS— HCFA 

59.  MEDICARE  AND  MEDICAID 
PROGRAMS-  REQUIREMENTS  FOR 
PHYSICIAN  INCENTIVE  PLANS  IN 
PREPAID  HEALTH  CARE 
ORGANIZATIONS  (OMC-010-F) 

Legal  Authority: 

42  use  1395mm(i);  42  USC  1396b 

CFR  Citation: 

42  CFR  417.01:  42  CFR  417.409;  42 
CFR  417.495;  42  CFR  434.67;  42  CFR 
1003.100;  42  CFR  1003.101;  42  CFR 
1003.102;  42  CFR  1003.103 

Legal  Deadline: 

None 

Abstract: 

This  rule  would  amend  the  regulations 
governing  federally  qualified  health 
maintenance  organizations  (HMOs)  and 
competitive  medical  plans  (CMPs) 
contracting  with  the  Medicare  program, 
and  certain  HMOs  and  health  insuring 
organizations  (HIOs)  contracting  with 
States  under  the  Medicaid  program,  by 
implementing  changes  made  by 
sections  4204(a)  and  4731(a)  of  OBRA 
'90  concerning  physician  incentive 
plans.  The  changes  are  intended  to 
allow  HMOs,  CMPs.  and  HIOs  the 
flexibility  to  provide  rea.sonable 
financial  incentives  to  their  physicians 
and  physician  groups  in  order  to 
eliminate  unnecessary  care  and  protect 
enrollees  from  reduced  quality  of  care 
or  access  to  care. 

Statement  of  Need: 

Sections  4204(a)  and  4731(a)  of  OBRA 
'90  require  the  Secretary  to  develop 
regulations  for  physician  incentive 
plans.  The  managed-care  industry  has 
made  great  use  of  these  incentive  plans 
to  control  the  use  of  unnecessary 
services.  However,  Congress  developed 
this  provision  because  of  concerns  that 
the  incentive  plans  could  lead  to 
underuse  of  necessary  medical  services. 
Indeed,  there  is  great  concern  about  the 
potential  use  of  incentive  plans  to 


restrict  medically  necessary  care  to 
patients. 

In  the  proposed  rule,  we  indicated  that 
the  provisions  would  apply  to  Medicare 
and  Medicaid  prepaid  contracts,  but 
not  to  conmiercial  contracts  by 
federally  qualified  HMOs  regulated 
under  section  1833  of  the  Social 
Security  Act.  The  OBRA '90  provisions 
require  prepaid  plans  to  disclose  their 
physician  incentive  arrangements  to 
HCFA  or  to  a  State  Medicaid  agency. 
,    The  Secretary  will  then  determine 
whether  the  incentive  plan  places 
contracting  physician  groups  at 
substantial  financial  risk.  If  the 
managed  care  organization's  incentives 
are  found  to  place  contracting 
physicians  at  substantial  risk,  then  the 
organization  will  be  required  to 
conduct  annual  beneficiary  surveys  and 
establish  adequate  stop-loss  protection. 

The  final  rule  is  intended  to  allow 
health  maintenance  organizations,  and 
health  insuring  organizations 
contracting  with  States  under  the 
Medicaid  program,  the  flexibility  to 
provide  reasonable  financial  incentives 
to  their  physicians  and  physician 
groups  in  order  to  eliminate 
unnecessary  care  and  protect  enrollees 
from  reduced  quality  of  care  or  access 
to  care. 

Alternatives: 

In  the  proposed  rule,  we  developed  an 
outlier  threshold  approach  to  define 
substantial  financial  risk.  We  examined 
the  distribution  of  withholds  across  the 
industry  and  determined  that  the 
threshold  would  be  the  value  that 
exceeded  the  average  withhold.  We 
then  proposed  aggregate  stop-loss 
requirements  consistent  with  the 
threshold  levels  for  substantial 
financial  risk. 

We  considered  alternative  approaches 
to  the  development  of  substantial 
financial  risk,  including  use  of  a 
median  withhold,  and  assessment  of 
various  risk  factors.  In  determining 
adequate  stop-loss  protection,  we 
considered  both  aggregate  and  per- 
patient  stop-loss  limits. 

Anticipated  Costs  and  Benefits: 

We  anticipate  that  most  prepaid  plans 
are  already,  or  will  have  no  difficulty 
complying  with,  the  final  rules  and  we 
do  not  expect  any  significant  associated 
costs.  These  rules  will  protect 
beneficiaries  by  ensuring  that  all 
necessary  services  are  available  and 
accessible  without  regard  to  the 
physician's  financial  considerations. 


Risks: 

If  these  final  regulations  are  not 
published,  beneficiaries  are  at  risk  of 
not  receiving  necessary  services. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

Public  Comment 

Period  End 
Final  Action 


12/14/92    57  FR  59024 
04/13/93    58  FR  8568 


01/00/95 

Small  Entities  Affected: 

Undetermined  ^ 

Government  Levels  Affected: 

Undetermined 

Agency  Contact 

Tony  Hausner 

Program  Analyst 

Office  of  Managed  Care 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  4360  Cohen  Building 

330  Independence  Avenue  SW. 

Washington,  DC  20201 

202  619-2755 

RIN:  0938-AF74 


HHS-HCFA 

60.  REVISIONS  TO  GEOGRAPHIC 
PRACTICE  COST  INDICES,  PAYMENT 
POLICIES  AND  ADJUSTMENTS  TO 
THE  RELATIVE  VALUE  UNITS  UNDER 
THE  PHYSICIAN  FEE  SCHEDULE  FOR 
CY  1995  (BPD-789-FC) 

Legal  Authority: 

42  USC  1395W-4 

CFR  Citation: 

42  CFR  414 

Legal  Deadline: 

Final,  Statutory.  January  1,  1995. 

Abstract: 

This  rule  discusses  changes  to  the 
geographic  practice  cost  indices,  fee 
schedule  payment  areas,  revisions  to 
payment  policies  for  specific  physician 
ser\'ices  and  adjustments  to  the  relative 
value  units.  It  also  discusses  the 
implementation  of  the  OBRA  '93 
provisions  regarding  payment  for 
antigens,  which  places  antigens  under 
the  physician  fee  schedule  and  subjects 
them  to  charge  limits. 

Statement  of  Need: 

OBRA  '89  transformed  the  Medicare 
physician  payment  system  from  a 
reasonable  charge  system  with  wide 
variations  among  specialties  and 


UMI 


57064     Fcderd  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  The  Regulatory  Plan 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  The  Regulatory  Plan     57085 


geographic  areas  to  a  fee  schedule 
based  on  national  relative  value  units 
(RVUs).  The  fee  schedule  was  first 
i:nplemented  in  1992.  This  document 
will  announce  the  RVUs  upon  which 
Medicare  payment  for  physician 
services  will  be  based  in  1995, 
including  interim  RVUs  for  procedure 
codes  that  are  new  or  revised  for  1995. 
The  public  is  given  a  60-day  period  to 
comment  on  the  interim  values.  It  will 
also  explain  the  process  by  which 
interim  1994  RVUs  were  reviewed  and, 
in  some  cases,  revised  as  a  result  of 
public  comments. 

We  are  also  announcing  revisions  to  the 
geographic  adjustment  factor  (GAF) 
values.  The  GAF  is  equal  to  a  weighted 
average  of  the  three  geographic  practice 
<x»st  indexes  (GPCl).  These  indices 
refleci  justifiable  differences  in  the 
costs  of  providing  physicians'  services 
among  the  fee  schedule  payment 
localities.  The  revised  GPQs  are  based 
on  more  recent  and  comprehensive  data 
than  those  used  to  establish  the  initial 
indices.  This  notice  also  converts  the 
tnultiple  payment  localities  for  Iowa 
into  a  single,  statewide  locality. 

After  two  full  years  of  experience  with 
the  physician  fee  schedule,  we  have 
reevaluated  several  payment  policies 
related  to  the  fee  schedule.  Proposed 
revisions  to  these  policies  were 
announced  in  a  notice  of  proposed 
rulemaking  on  |une  24.  1994.  This  final 
rule  will  respond  to  the  public 
comments  received  on  those  proposals 
and  announces  the  final  policy 
decisions.  Thus,  it  will  discuss  separate 
payment  for  care  plan  oversight  of 
Medicare  home  health  beneficiaries  and 
on  increase  in  the  payment  amount  for 
certain  multiple  surgical  procedures 
performed  on  the  same  day.  This  rule 
will  also  announce  a  final  decision  on 
the  proposal  to  include  clinical 
laboratory  services  performed  in 
hospital  outpatient  settings  in  the 
Medicare  Volume  Performance 
Standards  in  fiscal  year  1996.  Finally, 
the  mie  will  discuss  inclusion  of  two 
additiuoiii  types  of  service  in  the 
physidan  fee  schedule:  antigens,  as 
provided  for  by  OBRA  1993.  and  the 
monthly  capitation  pa)'raent  for  end- 
stage  renal  disease  patients. 

This  document  also  discusses  the 
process  for  periodic  review  and 
adjustment  of  all  RVUs.  in  this  regard, 
we  have  and  will  continue  to  work 
with  the  physician  community  through 
the  American  Medical  Associiation 
Relative  Value  Update  Committee. 

The  legal  basis  for  updating  the  RVUs 
is  found  in  Section  184mc)  of  the 
Social  Security  Act  (Act),  which 


requires  the  Secretary  to  establish 
GPtls  and  to  review  those  GPQs  at 
least  every  3  years.  Section  184A(c)(4) 
provides  that  the  Secretary  may 
establish  ancillary  policies  for  payment 
for  physician  services. 

The  rule  will  amend  the  following 
seciions  of  title  42  of  the  Code  of 
Federal  Regulations:  414.2  to  include 
antigens  in  the  definition  of  physicians' 
services;  414.4  to  recognize  a  statewide 
fee  schedule  area  for  Iowa;  and  414.314 
to  provide  for  delenni  nation  of  the 
payment  amount  for  the  monthly 
capitation  payment  under  the  ph3rsician 
fee  schedule.  This  regulation  adds 
section  414.39  to  describe  special  rules 
for  payment  of  physician  care  plan 
oversight  services. 

Alternatives: 

An  alternative  to  this  notice  would  be 
to  continue  to  base  payments  on  1994 
RVUs.  This  would  continue 
inappropriate  payments  for  certain 
services  and  would  not  allow  a  national 
basis  for  paying  for  new  services.  By 
not  revising  the  GPCls  or  the  payment 
policies  described  in  this  notice,  we 
would  continue  inadequate  or 
inequitable  payments  for  certain 
physician  services  or  fee  schedule 
areas. 

Anticipated  Costs  and  Benafhs: 

These  regulations  affect  mainly  the 
amount  paid  by  the  Government  to 
physicians  for  services  they  peribrm  for 
Medicare  beneficiaries.  The  regulations 
do  not  affect  the  level  or  type  of  real 
economic  costs  of  goods  and  services. 

Section  1848(c)(2)(B)  of  the  Social 
Security  Act  requires  that  adjustments 
to  RVUs  for  a  year  may  not  cause  the 
amount  of  expenditures  to  diHier  by 
more  than  $20  million  from  the  amount 
of  expenditures  if  the  adjustments  had 
not  been  made.  In  general,  the  payment 
policies  and  other  revisions  included  in 
this  notice  will  be  implemented  in  a 
budget -neutral  manner.  Thus,  total 
Medicare  expenditures  will  not  be 
increased  or  decreased  as  a  result  of 
most  of  these  changes.  In  order  to 
maintain  budget  neutrality,  we  estimate 
the  cost  of  these  revisions  and  adjust 
the  RVUs  for  all  services. 

The  inclusion  of  clinical  laboratory 
services  performed  in  hospital 
outpatient  settings  in  the  MVPS  for 
1996  would  resuh  in  estimated 
budgetary  savings  of  $25  million  in 
fiscal  year  1998,  $75  million  in  fiscal 
year  1999.  and  $125  million  in  fiscal 
year  2000. 


Timetat>le: 


Action 


Date 


FR  CItB 


NPRM 

NPRM  Comment 

PenodEnd 
Finai  Action 


06/24/94 
08^4^94 

1(V0Q/94 


59  FR  32754 
59  FR  32754 


Small  Entities  Affected: 

Undetermined 

Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact: 

Elizabeth  Holland 

Health  Insurance  Specialist 

Office  of  Payment  Policy,  BPD 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

l-H-5.  ELR  Building 

6325  Security  Boulevard 

Baltimore.  Maryland 

410%6-1309 

RIN:  0938-AG52 

HHS-HCFA 

61.  MEDICAID  PROGRAM:  FEES  FOR 
VACCINE  ADMINISTRATION  UNDER 
PEDIATRIC  IMMUNIZATION  PROGRAM 
(MB-084-NC) 

Legal  Authority: 

PL  103-66.  sec  13631;  42  USC 
1396a(a)(62):  42  USC  1396s 

CFR  Citation: 

None 

Legal  Deadline: 

Final.  Statutory,  October  1,  1994. 

Abstract: 

This  notice  with  comment  period 
establishes  a  regional  maximum  fee  that 
a  Medicaid  provider  may  charge  for  the 
administration  of  qualified  pediatric 
vaccines  under  the  Medicaid  Pediatric 
Immunization  Program.  It  also  specifies 
the  methodology  used  to  develop  this 
maximum  fee  and  allows  a  State  to  pay 
a  rate  lower  than  the  maximum  fee  if 
the  State  can  ensure  federally  vaccine- 
eligible  children  adequate  access  to  the 
vaccines  at  the  lower  rate.  This  notice 
implements  section  1928(c)(2MC)(ii)  of 
the  Social  Security  Act,  as  added  by 
section  13631  of  OBRA  "93. 

Statement  of  Need: 

OBRA  '93  created  the  Pediatric 
Immunization  Program,  which  went 
into  effect  as  of  October  1,  1994.  While 
the  program  is  designed  to  provide 
vaccines  at  no  cost  to  the  provider  for 
a  federally  eligible  child,  section 


1928(c)(2)(C)(ii)  of  the  Social  Security 
Act  specifies  that  a  provider  may 
impose  a  fee  for  the  administration  of 
a  vaccine.  The  fee  cannot  exceed  the 
provider's  cost  of  administration  as 
determined  by  the  Secretary  based  on 
actual  regional  costs  for  such 
administration. 

HCFA  has  just  published  a  public 
notice  with  comment  period.  The 
public  notice  sets  forth  the  maximum 
fees  for  administration  of  vaccines  and 
will  discuss  related  issues.  In  addition, 
it  includes  methodologies  for 
documenting  access  to  immunizations. 

Without  this  notice,  providers  would 
not  know  the  maximum  charge  allowed 
for  the  administration  of  vaccines  and 
could  decide  not  to  participate  in  the 
program,  which  would  deny  needy 
children  access  to  immunizations; 
thereby  risking  exposure  to  preventable 
disease. 

Anticipated  Costs  and  Benefits: 

Projected  costs  are  not  available  at  this 
time.  Information  on  how  many 
program-eligible  providers  will  elect  to 
administer  the  vaccine  and  how  many 
States  will  be  able  to  demonstrate  equal 
access  with  lower  fees  is  not  available 
at  this  time.  There  are  potential  costs 
associated  with  the  notice  if  States 
cannot  or  do  not  elect  to  demonstrate 
equal  access  in  order  to  set  lower  fees. 

Under  the  Medicaid  program,  most 
States  currently  pay  lower  fees  for 
vaccine  administration  than  the 
proposed  maximum  amounts  under  the 
Vaccines  for  Children  program,  and 
there  is  no  requirement  that  they  pay 
at  the  maximum  rate. 

These  potential  costs  could  be  offset  if 
States  elect  to  set  lower  fees.  Medicaid 
vaccines  are  currently  covered  under 
the  obstetric  and  pediatric  access  care 
requirements.  It  is  difficult  to  estimate 
how  much,  if  any,  increase  in  fees 
would  be  attributable  to  this  notice  as 
opposed  to  the  obstetric-pediatric 
access  requirement. 

The  benefits  are  to  successfully  carry 
out  the  intent  of  the  Pediatric 
Immunization  Program,  thereby  raising 
immunization  rates  and  reducing 
morbidity  from  contagious  childhood 
diseases. 

Timetat>le: 


Action 


Date 


FR  Cite 


Effective  Date  10/01/94    59  FR  50235 

Notice  With  Comment  10/03/94    59  FR  50235 

Period 
Final  Action  00/00/00 


Small  Entities  Affected: 

Governmental  Jurisdictions 
Govemntent  Levels  Affected: 

State 

Agency  Contact 

Marge  Sciulli  , 

Health  Insurance  Specialist 

Medicaid  Bureau 

Department  of  Health  and  Human 

Services 

Health  Care  Financing  Administration 

Room  349,  EHR 

6325  Security  Blvd. 

Baltimore,  MD  21207 

410  %6-4513 

RIN:  0938-AG77 


HHS— Administration  for  Children  and 
Families  (ACF) 


PROPOSED  RULE  STAGE 


62.  •  AUTOMOBILE  RESOURCE  LIMIT 
Legal  Authority: 

42  USC  301:  42  USC  602;  42  USC  606; 
42  USC  607;  42  USC  1202;  42  USC 
1302;  42  USC  1352;  42  USC  1382 

CFR  Citation: 

45  CFR  233 

Legal  Deadline: 

None 

Abstract: 

This  proposed  regulation  would 
increase  the  automobile  resource  limit 
to  a  $3,500  equity  limit  from  the 
current  $1,500  automobile  maximum 
resource  limit.  The  change  is  proposed 
as  a  first  step  toward  bringing 
conformity  between  the  AFDC  and 
Food  Stamp  program's  automobile 
resource  limit.  It  is  intended  to 
eliminate  some  of  the  administrative 
complexity  involved  with  valuing 
vehicles  under  varying  criteria  and 
would  result  in  greater  effectiveness 
and  efficiency  in  administration  of  both 
programs. 

Statement  of  Need: 

These  regulations  are  proposed  in  order 
to  make  timely  reforms  that  will 
simplify  and  streamline  the  AFDC 
program.  They  are  designed  to  achieve 
consistency  in  the  administration  and 
operation  of  the  AFDC  and  Food  Stamp 
programs,  and  are  part  of  the  welfare 
reform  initiative. 

We  are  pro{}osing  to  amend  existing 
regulations  to  increase  the  automobile 


limit  to  an  equity  value  that  is 
compatible  with  the  current  Food 
Stamp  fair  market  value  (FMV)  limit 
with  the  goal  of  assuring  that  a  vehicle 
will  meet  the  requirements  of  both 
programs. 

Also  in  keeping  with  our  over-arching 
goal  of  improving  government 
assistance,  we  are  working  on  revised 
regulations  to  increase  State 
administrative  flexibility. 

In  developing  these  regulations,  we 
have  had  numerous  discussions  and 
meetings  with  Department  of 
Agriculture  staff,  as  well  as  with 
representatives  from  a  wide  variety  of 
advocacy  groups,  NGA,  NCSL,  and 
APWA. 

Anticipated  Costs  and  Benefits: 

Estimated  actual  Federal  and  State 
costs  are  under  development.  These 
regulations  promote  program 
coordination  and  simplification  and 
will  be  beneficial  to  States  and  to 
recipients.  They  are  designed  to 
achieve  consistency  in  the 
administration  and  operation  of  the 
AFDC  and  Food  Stamp  programs. 

Timetable: 


Action 


Date 


FR  Cite 


NPRK^ 


12AX)/94 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 

State,  Local.  Tribal,  Federal 
Agency  Contact 

Mack  A.  Storrs 

Director.  Division  of  AFDC  Program 

Office  of  Family  Assistance 

Department  of  Health  and  Human 

Services 

Administration  for  Children  and  Families 

370  L'Enfant  Promenade  SW. 

Washington.  DC  20447 

202  401-9289 

RIN:  0970-AB48 

HHS— ACF 

63.  •  HEAD  START  INITIATIVE  ON 
FAMILIES  WITH  INFANTS  AND 
TODDLERS 

Legal  Authority: 

42  USC  9801  et  seq 
CFR  Citation: 
45  CFR  1307 
Legal  Deadline: 

NPRM.  Statutory.  December  30,  1994. 
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Abstract 

This  proposed  rule  will  estabhsh  a  new 
part  1307  setting  forth  performance 
standards  that  must  be  used  in 
providing  Head  Start  services  to 
infants,  toddlers  and  pregnant  women. 
The  Head  Start  Act  Ameodments  of 
1994  authorize  a  new  program  of 
comprehensive,  developmental  services 
for  low-income  femilies  with  in£ants 
and  toddlers.  The  statute  requires  the 
Department  of  Health  and  Human 
Services  to  pubhsfa  performance 
standards  governing  the  projects  to  be 
funded  under  this  authority  by  the  end 
of  this  calendar  year. 

Statmnwit  of  Need: 

The  Head  Start  Act  Amendments  of 
1994  authorize  a  new  program  of 
comprehensive,  developmental  services 
for  low-income  families  with  infants 
and  toddlers.  The  statute  requires  the 


Department  of  Health  and  Human 
Services  to  publish  performanoe 
standards  governing  the  projects  to  be 
funded  under  this  authority  by  the  end 
of  this  calendar  year. 

An  advisory  committee  has  been 
established  in  keeping  with  the 
Administration's  commitment  to 
consult  with  program  stalceboklers  and 
customers  in  advance  of  promulgating 
regulations.  The  first  meeting  was  held 
on  July  7th.  ' 

Anticipated  Costs  and  Benefits: 

Any  costs  associated  with  this 
regulation  are  the  result  of  legislation 
and  therefore  are  reflected  in  the 
President's  budget. 

Timetable: 


Action 


Date 


FR  CHe 


Sman  Entitles  Affected- 
Organizations 

Government  Levels  Affected: 

None 

Agency  Contact 

Douglas  Klafeha 

Deputy  Associate  Commissioner 

Head  Start  Bureau 

Department  of  Health  and  Human 

Services 

Administration  for  Children  and  Families 

P.O.  Box  1182 

Washington.  DC  20013 

202  025-8569 

RIM:  0970-AB50 

nUJNO  COOC  41SO«4-f 


NPRM 


12/00^ 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT  (HUD) 

Statement  of  Regulatory  Priorities 

In  January  of  1993.  the  incoming 
Administration  found  a  HUD  suffering 
from  years  of  reductions  in  resources, 
with  no  clear  sense  of  direction  or 
mission.  Secretary  Henry  Cisneros 
immediately  embarked  on  a  program  to 
"ReinViBnt  HUD"  which  would  involve 
every  HUD  employee  and  key  program 
partners  and  customers.  This  effort 
defined  HUD's  mission,  established 
priorities  for  the  coming  year  and 
identified  the  most  significant  program 
and  management  problems  in  need  of 
resolution. 

Among  the  significant  obstacles  to 
effective  performance  identified  by  HUD 
staff  and  customers  was  the  lengthy  and 
cumbersome  process  required  to  issue 
regulations.  One  of  the  many  sources  of 
fi-ustration  with  HUD  on  the  part  of  the 
public  and  Congress  was  the  failure  to 
issue  regulations  on  a  timely  basis  to 
implement  programs  and  statutory 
changes.  HUD's  regulatory  program  is  a 
mission-oriented  program,  with  most 
regulations  implementfng  program 
requirements.  Timely  issuance  of 
regulations  is  a  key  factor  in  effective 
program  implementation. 

In  July  1993.  the  Reinventing  HUD 
Task  Force  issued  a  report  of  "Employee 
Recommendations  for  Internal 
Management  Improvements  That  Can  Be 
Implemented  Within  a  Six-month 
Timeframe."  The  regulation  issuance 
process  was  one  of  five  major  problem 
areas  identified.  Those 
recommendations  which  were  found  to 
be  within  management  control  were 
implemented  by  the  Deputy  Secretary 
on  October  7. 1993.  The  most  significant 
change  in  the  rules  process  has  been  the 
implementation  of  the  Top  25  Rules 
procedure.  The  highest  priority  rules 
under  development  are  identified  and 
reviewed  with  key  staff  every  two  weeks 
at  a  meeting  co-chaired  by  the  Deputy 
Secretary  and  Chief  of  Staff.  This  results 
in  a  common  focus  by  the  responsible 
policy  officials  and  support 
organizations  on  the  most  significant 
rules. 

The  Task  Force  Report  also  identified 
external  review  requirements  as  an 
additional  source  of  delay  of 
regulations.  The  issuance  of  Executive 
Order  12866  on  September  30,  1993,  has 
addressed  the  concern  for  improvement 
of  the  external  review  of  regulations  by 
the  Office  of  Management  and  Budget. 
The  streamlining  of  the  reviews  to  focus 
on  the  Department's  significant 
regulations  has  resulted  in  better 


turnaround  and  more  opportunity  for 
meaningful  discussion  of  significant 
issues.  To  make  the  process  still  more 
effective,  the  Top  25  listing  is  shared 
with  the  Office  of  Information  and 
Regulatory  Affairs  and  used  as  a  basis 
for  assuring  that  the  critical  rules  are 
expedited. 

Using  this  process,  the  Department 
has  been  able  to  focus  in  the  past  year 
on  completing  action  on  outstanding 
legislative  mandates  and  on  preparing 
regulations  to  implement  the  1994 
Multifamily  Property  Disposition 
Reform  Act.  At  the  same  time,  the  basis 
has  been  laid  for  substantial 
improvement  to  major  programs  through 
legislative  change  and  revised 
regulation.  The  extensive  discussions 
with  State  and  local  governments, 
housing  authorities  and  community 
development  agencies,  residents, 
nonprofit  organizations,  foundations, 
associations  representing  all  of  these 
groups  and  other  program  participants 
as  part  of  the  reinvention  process 
provided  recommendations  for  change 
which  have  been  invaluable  in 
developing  the  regulatory  and 
legislative  program. 

Carrying  out  the  intent  of  Executive 
Order  12866.  public  participation  in  the 
process  has  been  improved  by  including 
program  partners  and  the  ultimate 
beneficiaries  in  working  groups  and  by 
more  extensive  use  of  public  meetings. 
New  formats  are  also  baing  devised  to 
make  regulations  more  comprehensible 
and  workable.  Where  appropriate,  the 
Department  is  working  closely  with 
other  Federal  agencies  to  develop  rules. 

In  addition,  the  Department  is  making 
greater  use  of  modem  information 
technology  both  internally  and 
externally  to  supjjort  the  rules 
development  process  and  as  an  integral 
part  of  improving  program  delivery.  The 
Department's  internal  tracking  system  is 
being  improved  and  a  new  system. 
HUDCUPS.  is  being  implemented 
which  will  give  the  public  access  to 
Departmental  regulations  electronically. 
Information  technology  is  being  used  to 
support  implementation  of  streamlined 
program  requirements  for  the 
consolidated  Community  Planning  and 
Development  Flan  as  described  below. 
Innovative  techniques  are  also  being 
used  to  support  the  mlemaking  process 
such  as  the  recently  completed 
electronic  conference  on  the  RESPA  mle 
described  below. 

The  1994  Regulatory  Plan  of  die 
Department  of  Housing  and  Urban 
Development  will  support  the 
achievement  of  the  Dkepartment's 
mission  of  helping  to  create  cohesive. 


economically  healthy  comnumities  nil 
across  America,  and  accomplishment  of 
the  five  program  priorities  established  to 
fulfill  the  mission.  In  the  coming  year, 
we  will  complete  or  initiate  regulatory 
actions  which  support  tliis  mission. 

In  the  plan  which  follows,  we  identify 
the  specific  regulatory  actions  we 
anticipate  to  support  each  priority. 
Further  details  on  all  of  these  actions 
are  included  in  the  descriptions  which 
follow.  In  some  cases,  significant 
legislative  initiatives  are  pending  which 
will  become  major  elements  in  our 
plans  when  enacted.  In  those  cases, 
specific  details  on  the  regulator}'  action 
are  not  available. 

Priority:  Reducing  Homelessness 

Reduce  the  number  of  homeless 
Americans  through  partnerships  with 
local  governments  and  private-sector 
nonprofit  groups  that  help  people  gain 
access  to  Iwusing  and  the  services  they 
need. 

Regulatory  Action:  Implement  the 
"Stewart  B.  McKinney  Homeless 
Assistance  Reorganization  Act  of  1994" 

Currently,  HUD  provides  homeless 
assistance  to  communities  through 
several  programs  which  have  separate 
applications  and  program  requirements, 
creating  an  administrative  burden  for 
both  grantees  and  HUD.  The  proposed 
legislation  will  reorganize  six  separate 
homeless  assistance  grant  programs  into 
a  single  program  that  will  be  formula- 
based,  flexible  and  designed  to  help 
States  and  cities  develop  and  implement 
community-devised  continuum  of  care 
systems.  The  specific  details  and  timing 
of  the  regulations  required  to  support 
the  new  program  will  be  determined 
after  enactment. 

Priority:  Turning  Around  Public 
Housing 

Make  public  housing  a  source  of  pride 
to  communities  by  encouraging  resident 
participation  in  its  management, 
downsizing  large  developments, 
restoring  deteriorating  buildings, 
offering  residents  opportunities  to  move 
to  low-poverty  areas,  giving  residents 
incentives  to  work  and  lift  themselves 
economically,  and  ensuring  that  these 
developments  become  safe,  healthy, 
and  attractive  places  to  live  and  raise 
children. 

To  support  the  achievement  of  this 
priority,  the  Department  has  conducted 
a  comprehensive  review  of  all  statutes, 
regulations  and  related  issuances  on  the 
public  housing  program.  The  review 
teams  included  housing  authority 
employees  and  residents,  legal  services 
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representatives  and  HUD  employees. 
Based  on  information  provided  by  their 
review,  detailed  plans  have  been 
developed  to  improve  the  program  in 
Hve  functional  areas:  organization, 
management  and  personnel;  financial 
management;  facilities  management; 
marketing  and  lease  management;  and 
community  relations  and  involvement. 
In  each  of  the  areas  action  plans  have 
been  develop)ed  which  include 
proposals  for  legislative  change  and 
revisions  to  regulations  and  directives. 
As  the  changes  emanating  from  this 
process  ar6  implemented,  the 
regulations  will  be  revised  to  simplify 
existing  language,  reduce  the  number  of 
regulations,  allow  greater  flexibility,  and 
make  the  program  more  effective. 
Specific  examples  of  revisions  to  major 
regulations  which  are  in  process  follow. 

In  addition  to  these  initiatives,  the 
Department  has  proposed  legislation  to 
reform  the  public  housing  rent  structure 
and  to  create  the  Community 
Partnerships  Against  Crime  (COMPAC) 
to  expand  the  tools  available  to 
eliminate  crime  in  public  housing. 
Implementation  of  these  initiatives  will 
be  priorities  after  enactment. 

Regulatory  Action:  Indian  Housing 
Deregulation 

This  rule  proposes  amendments  to  the 
Indian  Housing  Consolidated  Program 
regulations  to  simplify  program 
processes,  reduce  the  number  of 
regulatory  requirements,  and  to  provide 
more  flexibility  to  local  Tribal  and 
Indian  housing  authority  (IHA)  ofRcials 
in  the  administration  of  the  Indian 
housing  program.  The  rule  will  provide 
greater  discretion  and  responsibility  to 
IHAs  in  carrying  out  their  housing 
programs,  thereby  returning  them  to 
local  control. 

The  rule  was  developed  with  input 
from  program  participants  beginning  in 
September  1993.  In  March  1994,  a 
session  to  discuss  the  proposed  changes 
was  held  in  Washington,  DC,  with  the 
National  American  Indian  Housing 
Council,  eight  regional  IHA 
associations,  and  Tribal  leaders,  as  well 
as  a  number  of  representatives  from 
other  IHAs.  Additional  verbal  comments 
were  received  from  the  Native  American 
housing  community  at  that  time  and  the 
six  Office  of  Native  American  Programs 
offices  continued  to  involve  affected 
parties  in  the  process  by  conducting 
sessions  with  IHAs  and  Tribes  on  the 
proposed  changes. 


Regulatory  Action:  Revision  of  the 
Public  Housing  Management 
Assessment  Pmgjnm 

The  Public  Housing  Management 
Assessment  Program  is  the  major  tool 
for  assessing  the  performance  of  public 
housing  authorities.  However,  the 
current  system  includes  some  process- 
oriented,  staff-intensive  reporting 
requirements  that  are  thought  not  to  be 
necessarily  accurate  or  objective 
measures  of  results.  The  proposed 
revisions  will  eliminate  unnecessary 
paperwork  and  provide  better  measures 
of  performance  and  program  results  to 
promote  better  management  of  public 
housing  developments.  The  rule 
incorporates  recommendations  made  as 
a  result  of  the  review  of  program 
regulations. 

Regulatory  Action:  Public  Housing 
Development  Program  Revision 

The  current  public  housing 
development  program  regulations  are 
outdated  and  contain  unnecessary 
restrictions  on  the  flexibility  of  public 
housing  authorities  (PHAs).  The 
regulations  will  be  revised  to  provide 
more  flexibility  for  all  participants  with 
even  greater  flexibility  to  the  best 
performers.  "High  performer"  PHAs 
will  have  maximum  latitude  to  develop 
public  housing  within  very  broad 
parameters,  and  with  minimal  HUD 
oversight  (with  the  exception  of  those 
elements  that  the  Department,  by 
statute,  must  perform).  Remaining  PHAs 
will  be  given  broadened  responsibility 
commensurate  with  their  abilities  and 
areas  of  expertise.  HUD  will  retain  the 
option  of  reviewing  any  PHA  action, 
thus  minimizing  risk  to  the  Department. 

Streamlining  the  program  will  help  to 
reduce  a  substantial  preconstruction 
pipeline  and  expedite  the  provision  of 
replacement  housing  for  developments 
that  should  be  fully  or  partially 
replaced.  The  proposed  regulation  will 
reflect  the  recommendations  resulting 
from  the  review  of  the  public  housing 
program. 

Priority:  Expanding  Housing 
Opportunities 

Expand  Housing  opportunities  for  low- 
and  moderate-income  people  through 
partnerships  with  state  and  local 
governments,  private  developers, 
lending  institutions,  and  nonproRt 
agencies,  and  reestablish  the  Federal 
Housing  Administration  as  an  active 
facilitator  of  homeownership  for  low- 
and  moderate-income  families. 

In  May  1994,  Secretary  Cisneros 
called  for  a  study  on  the  future  of  ERA. 
The  study  will  re-examine  how  FHA 


can  be  reorganized  to  eliminate 
bureaucratic  barriers  and  to  transform  it 
into  a  more  entrepreneurial,  mission- 
driven  institution. 

Eight  public  forums  are  being  held 
throughout  the  country  this  year  by 
Assistant  Secretary  for  Housing-FHA 
Commissioner  Nicolas  Retsinas  to 
discuss  various  aspects  of  the  FHA 
program  and  how  it  could  be  improved. 
As  this  effort  continues,  the  resuhs  will 
be  incorporated  into  plans  for  revisions 
of  the  regulations  for  the  mortgage 
insurance  programs. 

The  specific  actions  identified  below 
will  support  the  goal  of  making  housing 
opportunities  available  at  lower  cost. 

Regulatory  Action:  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992— Implementing 
Regulations 

This  rule  will  include  housing  goals 
for  Fannie  Mae  and  Freddie  Mac  (the 
Government-Sponsored  Enterprises,  the 
"GSEs")  for  1995  and  beyond,  fair- 
lending  requirements,  guidelines  for 
new  program  approval,  regulations  for 
proprietary  information,  reporting 
requirements,  and  other  issues.  The  rule 
will  focus  additional  financing  efforts 
by  the  GSEs  on  underserved  areas  and 
lower-income  families  facing 
affordability  problems.  It  will  provide 
final  guidance  to  replace  the  Interim 
Notice  under  which  the  GSEs' 
affordable  housing  programs  are 
operating. 

Prior  to  drafting  this  proposed  rule, 
HUD  met  many  times  with  the  GSEs  to 
discuss  issues  relating  to  the  Interim 
Notice  under  which  the  GSEs  were 
operating.  HUD  also  held  two 
roundtables  to  discuss  the  definition  of 
"underserved"  used  in  establishing  the 
central  cities,  rural  areas,  and  other 
underserved  areas  goals.  Roundtable 
participants  included  the  GSEs, 
researchers,  other  Federal  agencies 
(Department  of  Agricuhure,  Farmers 
Home,  Census  Bureau),  the 
Congressional  Budget  Office,  and 
public-interest  groups.  HUD  also  held 
four  meetings  with  die  GSEs  during  the 
drafting  of  the  proposed  rule  for  the 
purpose  of  allowing  HUD  to  clarify 
assumptions  it  was  making  about  the 
GSEs'  operations  and  projections  of 
future  activities. 

Regulatory  Action:  Regulations 
Implementing  the  Multifamily  Housing 
Property  Disposition  Reform  Act  of  1994 

The  Reform  Act  will  expedite  the 
foreclosure  of  multifamily  projects  with 
HUD-held  mortgages  and  the  sale  of 
multifamily  HUD-owned  projects. 


Expediting  the  foreclosure  and 
disposition  process  will  reduce  the  cost 
to  the  Federal  Government  of  this 
program  and  facilitate  the  return  of  the 
housing  inventory  to  the  private 
housing  market.  It  also  will  free  HUD 
staff  to  focus  on  other  housing  priorities. 

The  regulations  will  utilize  a  user- 
friendly  question-and-answer  format,  as 
well  as  several  charts  to  explain  the 
more  complicated  sections. 

Regulatory  Action:  RESPA:  Computer 
Loan  Origination  and  Controlled 
Business  Amendments 

This  regulation  will  amend  the 
RESPA  rule  issued  November  2, 1992.  It 
will  revise  the  rule's  provisions  on  use 
of  computer  loan  origination  .ser\'ices 
and  employer-employee  exempted 
payments.  This  rule  promotes  the  use  of 
interactive  electronic  technology.  In 
September  1994.  the  Department 
sponsored  a  demonstration  of  this 
technology  for  use  in  computer  loan 
origination.  In  addition,  the  Department 
conducted  an  electronic  conference  on 
the  rule  from  August  19,  1994,  through 
September  30, 1994. 

Regulatory  Action:  CiVM,4  Multiclqss 
Securities  Program — Final  Rule 

The  GNMA  Multiclass  Securities 
Program  provides  increased  demand  for 
federally  insured  and  guaranteed 
mortgages  by  allowing  sponsors  to 
create  multiclass  securities,  backed  by 
GNMA  single  class  mortgage-backed 
securities,  to  meet  various  investors' 
particular  needs.  As  a  result  the 
program  enhances  liquidity  and 
promotes  expanded  housing 
opportunities  for  low-  and  moderate- 
income  |>eople  by  effectively  lowering 
interest  rates  to  the  homebuyer. 

Priority:  Opening  Housing  Markets 

Open  housing  markets  to  minorities 
through  vigorous  enforcement  of  fair 
housing  laws  and  support  for  creative 
metropolitan-wide  housing  and  urban 
development  initiatives. 

The  rules  proposed  in  this  section  of 
the  plan  support  not  only  the 
Secretary's  priority  but  also  the 
implementation  of  Executive  Order 
12892  of  January  17. 1994.  Leadership 
and  Coordination  of  Fair  Housing  in 
Federal  Programs:  Affirmatively 
Furthering  Fair  Housing. 

Regulatory  Action:  Implement  Fair 
Housing  Planning  To  Affirmatively 
Further  Fair  Housing  in  Community 
Planning  and  Dewlopment  Proffvms 

The  Fair  Housing  Plan  rule  will 
.istablish  clear  requirements  for 
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entitlement  recipients  on  their 
obligations  to  affirmatively  further  fair 
housing,  promote  significantly  greater 
housing  choice  and  opportunity  for 
protected  classes,  and  promote 
customized  remedies  for  locally 
identified  housing  and  related 
discriminatory  practices. 

Regulatory  Action:  Regulation  on 
Affirmatively  Furthering  Fair  Housing  in 
All  HUD  Programs 

This  rule  will  provide  clear  guidance 
for  HUD  staff  and  program  participants 
on  the  requirement  for  affirmatively 
furthering  fair  housing  in  all  HUD 
programs.  It  will  demonstrate  the 
Department's  commitment  to 
affirmatively  further  fair  housing. 

Regulatory  Action:  Regulation  on 
Significant  Facilities  and  Services 

This  rule  sets  forth  the  requirements 
which  must  be  met  for  housing  for 
persons  55  or  older  to  qualify  for 
exemption  from  the  provisions  of  the 
Fair  Housing  Act  prohibiting 
discrimination  based  on  familial  status. 
The  proposed  rule  published  July  7. 
1994.  uses  a  new  approach  to 
rulemaking  by  providing  extensive 
examples  and  fact  patterns  describing 
circumstances  which  may  be  a  violation 
of  the  Act. 

To  assure  adequate  opportunities  for 
public  comment,  the  proposed  rule 
provides  for  a  90-day  public  comment 
period  and  the  Depairtment  is 
conducting  four  pubUc  meetings  to 
solicit  additional  comments  before 
preparation  of  a  final  rule. 

Regulatory  Action:  Mortgage  Lending 
Rule:  Implementation  of  Provisions  of 
Title  VIU  Which  Prohibit  Discrimination 
in  Lending  and  the  Provision  of  Other 
Financial  Assistance 

This  rule  will  set  forth  policies  and 
practices  in  the  provision  of  mortgage 
lending  which  may  be  violations  of  the 
Fair  Housing  Act.  It  will  also  implement 
provisions  of  the  Fair  Housing  Act  that 
prohibit  discrimination  in  the  making, 
purchasing,  selling,  and  servicing  of 
home  mortgage  loans,  and  the  provision 
of  other  financial  assistance  relating  to 
dwellings. 

This  rule  will  also  contain  an 
appendix  with  extensive  examples  of 
different  fact  patterns  and 
circumstances  that  may  be  violations  of 
the  Act.  Four  public  meetings  will  be 
conducted  on  this  issue  before 
publication  of  a  proposed  rule. 


Regulatory  Action:  Regulation  on 
Property  Insurance 

This  rule  will  set  forth  the  policies 
and  practices  in  the  provision  of 
property  insurance  which  may  be 
violations  of  the  Fair  Housing  Act.  It 
will  provide  guidance  to  the  property 
insurance  industry  on  compliance  with 
the  Act  and  improve  the  effectiveness  of 
HUD's  enforcement. 

This  rule  will  also  contain  an 
appendix  with  extensive  examples  of 
different  fact  patterns  and 
circumstances  that  may  be  violations  oJ 
the  Act.  To  assure  broad  public 
participation  in  the  development  of  this 
rule.  HUD  published  an  advance  notice 
of  proposed  rulemaking  on  August  16. 
1994.  Four  public  meetings  will  also  be 
conducted  on  this  issue  before 
publication  of  a  proposed  rule. 

Regulatory  Action:  Disparate  Impact 
Rule 

This  rule  will  set  standards  for 
determining  if  business  practices  which 
are  neutral  on  their  fece  are  violations 
of  Title  Vm  of  the  Fair  Housing  Act. 
This  rule  will  indicate  that  a  violation 
of  the  Act  can  be  established  without 
evidence  of  intent  to  discriminate.  The 
rule  will  permit  more  expeditious  relief 
for  victims  of  this  form  of 
discrimination. 

This  rule  will  also  contain  an 
appendix  with  extensive  examples  of 
different  fact  patterns  and 
circumstances  that  may  be  violations  of 
the  Act. 

Priority:  Empower  Communities 

'  Empower  communities  by  supporting 
local  efforts  to  transform 
neighborhoods,  by  reinvigorating 
economic  development  programs  and 
creating  new  opportunities  for  people 
and  businesses,  and  by  supporting 
community-based  oi^anizations. 

Regulatory  Action:  Final  Rule  on 
Empowerment  Zones  and  Enterprise 
Communities 

The  Empowerment  Zones  program  is 
a  key  step  in  rebuilding  communities  in 
America's  poverty-stricken  irmer  cities 
and  rural  heartland.  It  is  designed  to 
empower  people  and  communities 
across  the  nation  by  having  them 
identify  their  own  needs  and  goals  and 
giving  them  access  to  government 
resources  at  all  levels  to  address  their 
needs  and  revitalize  their  poorest 
neighborhoods.  HUD's  January  18. 1994, 
interim  rule  for  the  urban 
Empowerment  Zone/Enterprise 
Community  Program  was  i.ssued 
simultaneously  with  the  Department  of 
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Agriculture's  rule  for  the  rural  Program. 
The  applications  for  both  programs  are 
being  reviewed  by  an  interagency  task 
force. 

The  urt>an  part  of  the  program  will  be 
administered  by  HUD  as  a  Federal-State 
local  partnership,  with  a  minimum  of 
red  tape  associated  with  the  application 
process.  The  Federal  Government  will 
take  steps  to  coordinate  Federal 
assistance  in  support  of  the  designated 
areas,  including  expedited  processing, 
priority  funding  and  working  to 
overcome  programmatic  regulatory  and 
statutory  impediments.  This  unique 
interagency  effort  is  being  carried  out 
under  the  leadership  of  the  President's 
Community  Enterprise  Board. 

Fegulatory  Action:  Consolidated 
Planning,  Application  and  Reporting 
Process  for  CPD  Programs 

This  rule  consolidates  planning, 
application,  and  reporting  requirements 
for  all  major  Community  Planning  and 
Development  formula  programs: 
Comprehensive  Housing  Affordability 
Strategy.  Community  IDevelopment 
Block  Grants.  HOME  Investment 
Partnerships.  Emergency  Shelter  Grants 
and  Housing  Opportunities  for  Persons 
With  AIDS.  As  part  of  the  HUD 
Reinvention  process,  the  Department 
has  consulted  with  thousands  of 
jurisdictions,  grantees,  and  providers  to 
identify  ways  to  make  the  program  work 
better.  The  Consolidated  Plan  is  a  key 
step  in  responding  to  the  need  for 
change  and  assisting  grantees  in 
rebuilding  communities.  It  is  designed 
to  empower  people  and  communities 
across  the  Nation  by  having  them 
identify  their  own  needs  and  goals  and 
by  providing  access  to  government 
resources  that  will  help  them  revitalize 
their  communities.  The  consolidated 
planning  process  provides  new  tools  for 
enhancing  citizen  participation  and 
strategic  planning.  It  also  seeks  to  renew 
partnerships  between  HUD,  State  and 
local  governments,  public  and  private 
agencies  and  the  general  citizenry  by 
empowering  Held  staff  to  assist  in 
developing  creative  solutions  to 
community  problems. 

To  support  the  implementation  of  the 
Consolidated  Plan  the  Department  will 
be  deploying  new  computer  software  to 
automate  the  application  process.  This 
tiew  software  will  encourage 
jurisdictions  to  present  comprehensive 
information  in  easy-to-read  charts, 
graphs  and  maps,  so  that  citizens  can 
better  understand  the  relationships 
between  community  needs  and 
potential  solutions. 


Regulatory  Action:  Final  Rule 
Implementing  the  HOME  Investment 
Partnerships  Program  Act 

Improved  administration  of  the 
HOME  program  to  increase  its 
effectiveness  as  a  vehicle  for  providing 
housing  opportunities  in  communities 
has  been  a  priority  of  the  Department. 
HUD  published  an  interim  rule 
implementing  the  HOME  Program  in 
December,  1991.  Since  that  time,  HUD 
has  published  five  additional  interim 
rules.  These  rules  were  developed  to 
implement  statutory  changes  made  by 
the  Housing  and  Community 
Development  Act  of  1992  and  the 
Multifamily  Housing  Property 
Disposition  Reform  Act  of  1994  and  to 
make  changes  that  would  simplify  State 
and  local  operation  of  the  HOME 
Program  and  make  it  more  compatible 
with  other  Federal  housing  programs 
based  upon  comments  received  during 
numerous  public  comment  periods. 
This  rule  will  provide  a  final  rule  for 
HOME  and  further  streamline  and 
improve  HOME  Program  operations  at 
the  State  and  local  level  by  drawing 
upon  the  experiences  of  commenters 
with  the  HOME  Program  to  develop  the 
final  rule. 

Other  Priority  Regulations 

The  following  regulations  support 
multiple  programs  or  refleci  specific 
legislative  initiatives. 

Regulatory  Action:  Revision  of  Lead- 
Based  Paint  Rules 

The  Housing  and  Community 
Development  Act  of  1992  (Title  X)  made 
significant  revisions  to  the  requirements 
on  the  evaluation  and  control  of  lead- 
based  paint  hazards  in  federally  assisted 
and  federally  ov«med  housing.  'The 
implementing  regulations  will  specify 
what  must  be  done,  when,  and  by 
whom,  in  each  housing  program,  and 
they  will  state  minimum  standards  for 
how  the  activities  must  be  done.  The 
purpose  of  the  requirements  is  to  reduce 
childhood  exposure  to  lead  without 
reducing  the  supply  of  a^ordable 
housing. 

Because  of  the  magnitude  of  the 
changes  required  in  HUD's  lead-based 
paint  regulations,  and  the  impact  these 
changes  will  have  on  other  government 
agencies,  the  real  estate  industry  and  the 
general  public.  HUD  is  seeking 
information  from  outside  organizations 
and  individuals  in  the  development  of 
the  Title  X  regulations.  To  date  HUD  has 
used  the  following  avenues  for  outside 
information: 

1.  HUD  hosts  a  monthly  meeting  of 
the  Federal  Interagency  Lead-Based 


Paint  Task  Force.  The  interagency  task 
force  provides  a  forum  for  Federal 
agencies  to  discu.ss  the  impact  of  Title 
X. 

2.  HUD  participates  in  the  Task  Force 
on  Lead-Based  Paint  Hazard  Reduction 
and  Financing,  established  by  Section 
1015  of  Title  X.  The  task  force  includes 
representatives  of  public  agencies, 
advocacy  groups,  the  real  estate 
industry,  insurance  and  financing 
organizations,  and  private  citizens.  The 
purpose  of  the  task  force  is  to  discuss 
issues  related  to  the  lead-based  paint 
problem  and  make  recommendations  to 
the  Secretary  of  HUD  and  the 
Administrator  of  EPA  by  Jan.  1995. 
Issues  include  financing,  insurance, 
liability  and  underwriting.  HUD  has 
been  using  the  resources  of  the  task 
force  as  it  tackles  some  of  the  more 
controversial  issues  posed  by  the  new 
Title  X  regulations. 

3.  HUD  has  hosted  a  meeting  with 
representatives  of  public  housing 
authorities  and  related  associations,  and 
a  conference  call  with  HUD  field  staff 
and  CPD  grantees,  to  gather  client  input 
into  the  development  of  the  Title  X 
regulations. 

Regulatory  Action:  Restrictions  on 
Housing  Assistance  to  Noncitizens 

This  rule  will  implement  the 
provisions  of  Section  214  of  the  Housing 
and  Community  Development  Act  of 
1980,  as  amended,  that  limit  admission 
to  federally  assisted  housing  to  citizens 
and  certain  categories  of  resident  aliens. 
Currently,  public  housing  agencies  and 
assisted  housing  owners  may  not  take 
citizenship  into  consideration  in 
determining  eligibility  for  housing 
assistance.  As  a  result,  the  programs 
may  be  serving  large  numbers  of 
undocumented  noncitizens  in  some 
parts  of  the  country. 

Despite  several  previous  attempts  to 
issue  a  rule,  this  provision  of  the  law 
has  never  been  implemented.  This  rule 
is  modeled  on  the  October  1988 
proposed  rule,  and  takes  into 
consideration  public  comments  received 
on  the  October  1988  proposed  rule, 
including  comments  received  on  this 
rule  in  early  1994  from  several 
organizations  with  particular  interest  in 
immigration  matters.  It  also  reflects 
close  coordination  with  the  Department 
of  Justice's  Immigration  and 
Naturalization  Service.  The  rule 
provides  for  the  use  of  INS's  automated 
SAVE  system  as  an  integral  basis  for 
compliance  with  the  rule. 


Regulatory  Action:  Title  VI  Mixed 
Populations  Rule 

Title  VI  of  the  Housing  and 
Community  Development  Act  of  1992 
addresses  die  issue  of  "mixed 
populations"  (the  combination  of 
elderly  and  disabled  persons  and 
families)  in  public  housing  and  in 
certain  HUD-assisted  housing,  and 
provides  jhat  under  certain  conditions, 
housing  authorities  and  owners  may 
provide  housing  occupied  only  by.  or 
substantially  by.  elderly  families,  or 
only  by.  or  substantially  by.  disabled 
families.  Subtitle  B  of  Title  VI  addresses 
the  issue  of  mixed  populations  in  public 
housing.  The  Department  published  its 
final  rule  implementing  Subtitle  B 
("Designated  Housing")  on  April  13, 
1994. 

Subtitle  D  of  Title  VI  addresses  the 
issue  of  mixed  populations  in  certain 
HUD-assisted  housing  and  allows  an 
owner  of  a  covered  Section  8  housing 
project  to  elect  to  provide  preferences  in 
housing  to  elderly  families  subjgct  to 
certain  statutory  requirements.  Subtitle 
D  was  enacted  to  address  recent 
problems  arising  from  mixing  elderly 
persons  and  nonelderly  disabled 
persons  in  HUD-assisted  housing.  This 
rule  will  make  final  the  interim  rule 
issued  on  May  3. 1994. 

The  development  of  the  final  rule  will 
have  the  benefit  of  insights  that  will  be 
gained  at  one  or  more  informal 
consumer  forums  where  HUD  staff  meet 
with  residents  of  HUD-assisted  housing 
who  represent  both  elderly  residents 
and  nonelderly  persons  with 
disabilities. 
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64.  REGULATIONS  IMPLEMENTING 
THE  SECRETARY'S  AUTHORITY 
OVER  FNMA  AND  FHLMC  (FR-3481) 

Legal  Authority: 

12  use  4501  to  4589 

CFR  Citation: 

24  CFR  81 

Legal  Deadline: 

Final.  Statutory.  April  28.  1994. 

Abstract 

Under  subtitle  A.  part  2.  of  the  Federal 
Housing  Enterprises  Financial  Safety 
and  Soundness  Act  of  1992  (Title  XIII 


of  the  Housing  and  Community  Act  of 
1992)  (FHEFSSA).  the  Secretary  has 
general  regulatory  authority  over  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
(jointly  referred  to  as  "enterprises"). 
The  Secretary's  responsibility  does  not 
encompass  areas  specifically  under  the 
authority  of  the  Director  of  the  Office 
of  Federal  Housing  Enterprise  Oversight 
and  all  other  matters  relating  to  the 
safety  and  soundness  of  the  enterprises. 
The  FHEFSSA  provided  the  Secretary 
with  new  authority  to  ensure  that  each 
enterprise  fulfills  its  obligations  to 
facilitate  the  financing  of  affordable 
housing  for  low-  and  moderate-income 
families  in  a  manner  consistent  with 
the  enterprise's  overall  public  purposes, 
while  maintaining  a  strong  financial 
condition  and  reasonable  economic 
return.  Pursuant  to  the  FHEFSSA  and 
in  accordance  with  the  requirements  in 
Part  2  for  notice-and-comment 
rulemaking,  this  rule  would  implement 
the  Secretary's  regulatory  authority  over 
Fannie  Mae  and  Freddie  Mac  regarding 
the  establishment  of  housing  goals  for 
1995  and  following  years,  fair-lending 
requirements,  approval  of  new 
programs,  proprietary  information, 
reporting  requirements,  and  other 
issues. 

Statement  of  Need: 

Status  as  a  government-sponsored 
enterprise  provides  important  benefits 
to  the  enterprises  and  their 
stockholders.  The  FHEFSSA  outlines  a 
strategy  to  ensure  that  the  enterprises 
fulfill  the  public  purposes  set  out  in 
their  charters.  The  Department 
currently  is  operating  under  an  interim 
notice  that  details  the  enterprises' 
housing  goals  for  1993  and  1994.  The 
statute  requires  that  the  Department 
publish  a  final  rule  by  April  28. 1994. 
after  notice-and-comment  rulemaking. 

Summary  of  the  Legal  Basis: 

The  regulations  are  required  by  section 
1349  of  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  act  of 
1992  (12  use  4589). 

Alternatives: 

In  developing  the  proposed  rule,  the 
Department  considered  the  experience 
gained  and  lessons  learned  while 
operating  under  the  interim  notice 
during  the  transition  period  of  1993 
and  1994.  The  Department  also 
conducted  extensive  analysis  and 
research  to  determine  the  appropriate 
changes  to  the  housing  goals.  Changes 
from  the  interim  notice  will  be 
designed  to  make  the  regulatory  process 


simpler  and  more  streamlined  for  the 
enterprises.  These  changes  would 
include  streamlining  the  reports  that 
the  enterprises  are  required  to  provide 
to  HUD  and  modifying  requirements 
about  which  mortgage  purchases  would 
qualify  for  consideration  in  meeting  the 
goals  established  for  the  enterprises. 
Under  the  modified  requirements  the 
Department  expects  more  transactions 
to  count  toward  mortgage  purchase 
goals. 

HUD  has  met  num'erous  times  with  the 
enterprises  to  discuss  issues  relating  to 
the  interim  notice,  under  which  the 
enterprises  have  been  operating.  In 
addition,  HUD  also  held  two 
roundtables  to  discuss  the  definition  of 
"underserved"  used  in  estabUshing  the 
mortgage  purchase  goals  for  central 
cities,  rural  areas,  and  other 
underserved  areas.  Roundtable 
participants  included  the  enterprises, 
researchers,  other  Federal  agencies 
(Department  of  Agriculture.  Farmers 
Home  Administration,  Census  Bureau), 
the  Congressional  Budget  Office,  and 
public-interest  groups.  HUD  also  held 
four  meetings  with  the  enterprises  as 
the  proposed  rule  was  being  developed, 
for  the  purpose  of  clarifying 
assumptions  HUD  was  maldng  about 
the  enterprises'  operations  and 
projections  of  future  activities. 

Anticipated  Costs  and  Benefits: 

Costs:  Increased  targeting  to  low-  and 
moderate-income  families  and 
underserved  areas  will  increase  the 
credit  risk  or  mortgage  default  costs 
experienced  by  the  enterprises.  The 
magnitude  of  this  effect  is  exp)ected  to 
be  small,  given  their  expertise  in 
attracting  and  underwriting 
creditworthy  low-income  borrowers. 
There  may  also  be  some  increased  cost 
associated  with  additional  program 
outreach  toward  low-  and  moderate- 
income  borrowers  and  borrowers  in 
underserved  market  areas.  With  respect 
to  fair  housing  regulations,  there  will 
be  costs  associated  with  the  additional 
reporting  and  remedial  actions  by  the 
enterprises  that  are  mandated  by 
FHEFSSA. 

Benefits:  The  rule  would  establish  that 
there  are  substantial  unmet  housing 
needs  among  low-income  households 
and  in  distressed  neighborhoods.  The 
rule  will  benefit  very  low-,  low-,  and 
moderate-income  families  by  assuring 
that  an  appropriate  portion  of  the 
mortgage  purchases  of  each  enterprise 
relate  to  housing  affordable  to  low- 
income  families  and  housing  in 
underserved  areas.  The  rule  will  also 
establish  a  framework  through  which 
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the  eBterprisBS  will  he  involved  in 
helping  to  ehninata  diKximinatioa  in 
morti^f^  finance  and  t»  ] 
Federai  bir  ', 

Risks: 

Id  relevant  part,  FHEFSSA  waa 
designed  to  ensure  that  the  enferpmes 
Qccotaplish  their  public  missions. 
Absent  efiecttve  regiilations.  Congress 
and  the  public  do  not  know  whatiwe 
the  enterprises  are  carrying  out  the 
public  purposes  requirud  of  thera  in 
exchange  for  their  status  as 
govemment-spoosored  enterprises.  The 
rule  would  establish  a  comprehensive 
framework  that  would  allow  HUD  to 
regulate  the  enterpris«i&  effectively 
within  the  scope  of  HUD's  sUUutor; 
authority. 

TtanstsMs: 


Action 


m  cm 


NPRM 
Final  Action 


lt/tXV94 


SmaM  EntMss  Affactsd: 

None 

Qovamnwnt  Levels  AfTiectMt! 

Federal 

Agency  Contactr 

Stephanie  Smith 

Department  of  (lousing  and  Urban 

Development 

Office  of  the  Secretary 

202  708-04M 

RIN:  2S01-AB5A 

HUO-HUDSCC 

65.  CONSOLIDATED  PLANNING. 
APPLICATION  AND  REPOfmHQ 
PROCESS  FOR  CPD  PROGRAMS: 
CHAS  CO0G,  HOME.  ESQ  S  NOPWA 
(FR-36tt) 

Legal  Authority: 

42  use  3535(d) 

CFRCNatlofK 

24  CFR  91;  24  CFR  92:  24  CFR  570; 
24  CFR  574,  24  CPR  575 

Legal  DeadLne: 
None 

Abstract 

This  rule  would  cc.T<M>Iidate  the 
planning,  appliciticn  and  reporting 
requirements  for  all  major  community 
planning  and  de^f^'cpment  formula 
programs.  It  woutl  simplify  the  process 
of  requesting  and  (i')laiTiing  formula 
grant  fands,  and  pi  imote  citizen 
partieipatian.  strata  ic  planning,  and 


consultation  among  public  and  private 
agencies,  including  those  outside  a 
single  (unsdiction.  The  rule  would 
repMce  the  current  uncoordinated 
approach  with  an  integrated  approach 
to  focus  on  perfomance  and  problem 
solving.  The  consolidation  is  expected 
to  be  in  place  for  Fiscal  Year  1995. 

The  Consolidated  Flan  is  a  key  step  in 
rebuilding  communities.  It  is  designed 
to  empower  people  and  communities 
across  the  nation  by  having  them 
tdentifjr  their  own  needs  and  goals  and 
giving  them  access  to  government 
resources  to  address  their  needs  and 
revitahze  communities.  The 
consolidated  planning  process  provides 
new  tools  for  enhancing  citizen 
participation  and  strategic  planning. 
The  new  computer  software  that  is  part 
of  the  con.solidated  planning  process 
encourages  iurisdictions  to  present 
comprehensive  infiormation  in  easy-to- 
read  charts,  graphs  and  maps,  so  that 
citizens  can  better  understand  the 
relationships  between  comnnmity 
needs  and  potential  solotions.  h  also 
seeks  to  estabHsh  a  renewed 
partnership  between  HUD.  State  and 
local  governments,  public  and  private 
agencies  and  the  general  citizenry  by 
empowering  fMd  staff  to  work  with 
other  entities  rrr  fashioning  creative 
solutions  to  community  problems.  As 
a  part  of  the  HUD  Reinvention  process, 
the  Department  has  consulted  with 
thousands  of  jurisdictions,  grantees, 
providers,  and  citizens  to  identify  ways 
to  make  the  program  work  better. 

Stataaiewt  o<  Naad: 

The  current  fragmented  process  for 
requesting  and  obtaining  formula  grant 
funds  hinders  the  efforts  of 
communities  and  States  to  adopt  an 
inteIHgent,  coordinated  approach  to 
solving  housing  and  community 
development  problems.  The  new 
approech,  which  requires  localities  to 
operate  these  programs  in  the  saoM 
program  year.  ofTers  jurisdictions  the 
opportmiity  to  shape  these  and  other 
programs  into  efFective.  coordinated 
neighborhood  and  community 
development  strategies  to  revitalize 
communities. 

SunMMry  of  ttw  Le9ai  Doaia. 

The  rule  combines  the  Comprehensive 
Housing  Affordability  Strategy  and  non- 
housing  Community  Davelopment  Plan 
requirements  contained  in  the  National 
Affordable  Housing  Act  as  amended. 
The  statute  states  the  Secretary  shall 
prescribe  the  requirements  for  the 
nonhoQsing  community  development 
needs  by  regulation.  The  legal  basis  for 
application  and  reporting  requirements 


for  the  covered  programs  are  contained 
in  the  relevant  statutes. 

Altamatlves: 

The  National  Affordable  Act  does  not 
provide  discretion  in  implemerttrng 
provisions  of  the  Comprehenshre 
Housing  Affordability  Strategy  and  the 
nonhousiog  Community  Devetopaaent 
Plan. 

Anticipalad  Costs  and  BaneSts: 

Costs:  The  cost  of  preparing  the 
Consolidated  Flan  is  estimated  at 
720.850  hoars.  HoUiever.  this  represents 
a  reduction  in  the  total  annual  burden 
on  respondents  by  240.000  hours  and 
results  in  a  net  savings  of  an  estimated 
S3.6  million. 

Benefits:  Consolidated' planning  will 
resuft  in  more  effective  and  efficient 
use  of  Federal,  State  and  local  funds 
end  better  targeting  and  detiverv  of 
services. 

Risks: 

The  lack  of  such  a  rule  wewM  hrnder 
the  ability  of  States  aiid  communities 
to  adopt  aa  intelligent,  coordinated 
approach  to  solving  housing  and 
community  developmeni  problems. 

Timetable: 


FNCN* 
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NPRM 

NPRM  Comment 

PefiodEnd 
Final  Action 


084)6/94    59  FR  40148 
10/04^94 

12AXV94 


Small  EntMes  AMsctsdt 
None 

Government  Lavala  Affected: 
State,  Local.  Federal 

Ageacy  Contaefc 

Joseph  Smith 

Acting  Director.  Policy  Coordination  Unit 

Department  of  Housing  and  Urban 

Development 

Office  of  Community  Planning  and 

Development 

202  708-1283 

RIN:  2501-AB72 


FINAL  RULE  STAGE 


66.  LEAD-BASED  PAINT  POISONING 
PREVENTION  IN  CERTAIN 
RESIDENTIAL  STRUCTURES  (FR- 
3482) 

Legal  Authority: 

42  use  4822;  42  USC  3535(d) 

CFR  Citation: 

24  CFR  36;  24  CFR  37 

Legal  Deadline: 

Final,  Statutory,  January  1,  1995. 

Abstract: 

The  Office  of  Lead-Based  Paint 
Abatement  and  Poisoning  Prevention 
was  established  by  Congress  within  the 
Office  of  the  Secretary  of  HUD.  The 
Office  provides  overall  direction  to 
HUD's  lead-based  pain*  activities. 
Currently,  part  35  of  HUD's  regulations 
address  the  Department's  requirements 
on  lead  hazards  in  housing.  The 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992.  which  is  Title 
X  of  the  Housing  and  Community 
Development  Act  of  1992  (Title  X). 
requires  substantial  revisions  to  HUD's 
current  regulations  for  the  evaluation 
and  control  of  lead-based  paint  hazards 
in  federally  assisted  and  federally 
owned  housing.  This  legislation 
evidences  a  concern  with  developing  a 
national  strategy  to  build  the 
infrastructure  necessary  to  eliminate 
lead-based  paint  hazards  in  all  housing. 
Because  of  the  scope  of  the  problem, 
the  strategy  will  be  implemented  on  a 
priority  basis  and,  in  part,  is  to  be 
based  on  guidelines  issued  by  the 
Secretary  on  the  conduct  of  federally 
supported  work  involving  risk 
assessments,  inspections,  interim 
controls,  and  abatement  of  lead-based 
paint  hazards.  The  revisions  required 
by  Title  X  will  affect  HUD's  housing 
programs  and  the  housing  programs  of 
other  Federal  agencies. 

HUD  will  consolidate  in  new  parts  36 
and  37  of  title  24  of  the  Code  of  Federal 
Regulations  the  multitude  of  lead- 
based  paint  regulations  found  through 
HUD  programs  and  will  make  them 
more  consistent.  This  will  create  a 
single  point-of-reference  for  all  of  the 
Department's  lead-based  paint 
requirements. 

Statement  of  Need: 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  have  labeled  lead 


poisoning  as  the  leading  environmental 
health  hazard  facing  America's 
children.  Childhood  lead  exposure  had 
been  shown  to  cause  damage  to  the 
brain  and  nervous  system,  which  may 
cause  behavior  and  learning  problems, 
slowed  growth,  hearing  problems,  and 
kidney  damage.  The  results  of  CDC's 
third  National  Health  and  Nutrition 
Examination  Survey  (NHANES  III, 
1988-1991)  indicate  that  lead  exposure 
has  decreased  dramatically  as  a  result 
of  the  deleading  of  gasoline.  However, 
the  CDC  report  has  concluded  that  lead 
paint  in  older  housing  is  now  the 
primary  source  of  lead  exposure.  CDC 
found  that  8.9  percent  of  all  American 
children  less  than  6  years  of  age  had 
blood  lead  levels  greater  than  CDC's 
level  of  concern  (lOmcg/dl).  In  large 
central  cities,  the  figure  was  21  percent, 
and  among  non-Hispanic  black  children 
in  large  central  cities,  36.7  percent  had 
blood  lead  levels  above  the  level  of 
concern.  The  NHANES  report  indicates 
that  preventive  measures  are  working, 
but  that  more  needs  to  be  done  to 
address  the  danger  in  the  nation's  older 
housing  stock. 

Summary  of  the  Legal  Basis: 

Title  X  amends  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  USC 
4822)  to  focus  attention  and  resources 
on  identifying  and  controlling  lead- 
based  paint  hazards  in  federally 
assisted  and  federally  owned  housing 
before  children  are  poisoned. 

Alternatives: 

The  statute  is  generally  prescriptive  in 
requiring  regulatory  action  to  be  taken 
by  HUD.  For  certain  HUD  programs  the 
Department  has  some  discretion  in  the 
level  of  hazard  evaluation  and  control 
measures  to  be  undertaken.  Alternatives 
being  considered  are  primarily  (1)  the 
amount  of  onsite  work  that  is  required 
for  hazard  evaluation  and  control,  and 
(2)  the  level  of  lead  "safeness"  that 
must  be  achieved.  In  determining  an 
optimum  level  of  safeness.  HUD 
expects  to  evaluate  the  effectiveness  of 
notification  and  disclosure 
requirements  and  good  maintenance 
and  housekeeping  practices. 

Because  of  the  magnitude  of  the 
changes  required  in  HUD's  lead-based 
paint  regulations  and  the  impact  these 
changes  will  have  on  other  government 
agencies,  the  real  estate  industry,  and 
the  general  public.  HUD  is  seeking 
information  bom  outside  organizations 
and  individuals  in  the  development  of 
the  Title  X  regulations.  To  date  HUD 
has  used  the  following  avenues  for 
outside  information: 


1.  HUD  hosts  a  monthly  meeting  of  the 
Federal  Interagency  Lead-Based  Paint 
Task  Force.  The  interagency  task  force 
provides  a  forum  for  Federal  agencies 
to  discuss  the  impact  of  Title  X. 

2.  HUD  participates  in  the  Task  Force 
on  Lead-Based  Paint  Hazard  Reduction 
and  Financing,  established  by  section 
1015  of  Title  X.  The  task  force  includes 
representatives  of  public  agencies, 
advocacy  groups,  the  real  estate 
industry,  insurance  and  financing 
organizations,  and  private  citizens.  The 
purpose  of  the  task  force  is  to  discuss 
issues  related  to  the  lead-based  paint 
problem  and,  by  January  1995.  make 
recommendations  to  the  Secretary  of 
HUD  and  the  Administrator  of  EPA. 
Issues  being  discussed  include 
financing,  insurance.  liability,  and 
underwriting.  HUD  has  been  using  the 
resources  of  the  task  force  as  HUD 
tackles  some  of  the  more  controversial 
issues  to  be  addressed  in  the  new  Title 
X  regulations. 

3.  HUD  has  hosted  a  meeting  with 
representatives  of  public  housing 
authorities  and  related  associations, 
and  has  sponsored  a  conference  call 
with  HUD  field  staff  and  CPD  grantees, 
to  gather  client  input  into  the 
development  of  the  Title  X  regulations. 

Anticipated  Costs  and  Benefits: 

HUD  is  in  the  early  stages  of  estimating 
the  costs  of  increased  hazard  evaluation 
and  control  measures,  such  as  new  risk 
assessment  and  expanded  paint 
stabilization  requirements.  It  is 
expected  that  full  implementation  of 
the  law  could  cost  HUD  programs  in 
the  hundreds  of  millions  of  dollars 
annually.  HUD  program  offices  will 
bear  the  majority  of  these  costs,  and 
to  a  lesser  extent.  HUD  grantees  will 
take  on  additional  lead  abatement  costs. 
A  regulatory  impact  analysis  will 
accompany  the  Title  X  regulations. 

There  will  also  be  some  cost  to  the  real 
estate  industry  in  implementing  the 
new  lead-based  paint  notification    ' 
requirements  of  Title  X.  This  includes 
notification  to  occupants  when  a  risk 
assessment,  inspection,  or  hazards 
reduction  activity  has  been  undertaken. 
In  addition,  the  seller/lessor  is  required 
to  provide  the  purchaser/lessee  with  a 
lead  hazard  information  pamphlet. 

Notification  requirements  in  real  estate 
transactions  could  result  in  market 
price  changes,  creating  a  transfer  of 
wealth  fix)m  owners  of  housing 
containing  lead-based  paint  to  owners 
of  lead-free  housing. 

Health  benefits  of  the  new  regulations 
will  include  a  reduction  in  lead 
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poiwoing  expo6ures  among  chikbvn. 
subsequently  reducing  coaU  km  mediul 
treatment.  The  ragkiiatioas  wiU  oflbr 
enviroomental  protection  to  more 
families  with  young  children  by 
reducing  lead  paint  hazards  in  th« 
country's  housing  stock. 

RMnc 

Without  the  regubtory  changes 
required  by  title  X,  childhood  lead 
exposures  wiH  continue  at  current 
levels. 


Actiow 


mam 


Intewn  Final  Rule        KMXVdS 

SntaM  EntMM  Aftecletf: 
Businesses 

QovaffMfMnt  Levels  Affected: 
State,  Local.  Federal 

Agency  CoiTlKlt 

Ronald  ].  Morony 

Deputy  Director.  Lead-Based  Paint 

Abatement  ft  Poisoning  Prevention 

Department  of  Housing  and  Urben 

Oevelopfnent 

Office  of  the  Secretary 

202  755-1805 


niN:  2501-AB57 


HUD-MUOSCC 

67.  HOME  INVESTMEMT  M 
AFFORDABLE  HOU8IMQ  PROGRAM 
(FR-2W7> 

Legat  Auttwrtty: 

42  use  12721 

CFR  Citation: 

24  CFR  Q2 

Legal  Deadline: 

None 

Abstract: 

Title  JI  of  the  Natioaal  Affordable 
Housing  Act  of  1900  esUblished  the 
HOME  Investment  Partnership  Pragraio. 
This  program  is  intended  to  expand  the 
supply  of  decent,  safe  and  sanitary 
affordable  housing.  Under  the  HOME 
Program,  HUD  provides  formula 
allocations  to  participating  States  and 
units  of  local  government  to  be  used 
for  specified  eligible  housing  activities 
in  accordance  with  the  jurivlirtion's 
approved  housing  plan.  A  portion  of 
each  allocation  must  be  invested  in 
boHsing  developed,  owned  or 
sponsored  by  commuBlfy  housing 
development  ocpaisalkms.  HUD 
provides  technical  assistance  to 


develop  the  capacity  of  partidpatiiig 
jurisdictions  and  has  developed  mode) 
prograns  designed  to  assist 
participeting  pirisdirtions  in  tMiiy'm^ 
out  their  programs^ 

HUD  published  an  fnterim  rule 
ImpftBineuting  the  HOME  Program  in 
December  1991.  Since  that  time.  HUD 
has  pobhshed  five  additional  iirterim 
rules.  These  rules  were  (fsrveioped  to 
implement  statutory  changes  by  the 
Housing  and  Community  Devefopment 
Act  of  1992  and  the  Multifiamily 
Housing  Property  Disposition  Reform 
Act  of  1994.  These  rules  also  made 
changes  in  response  to  public 
comments  that  were  solicited  as  each 
rule  was  published.  HUD's  experience 
in  administering  the  program,  and  the 
input  of  program  participants  at 
numerous  training  sessions  across  the 
country.  The  changes  simplify  State 
and  local  operation  of  the  HOME 
Program  anid  make  it  more  compatible 
with  other  Federal  housing  programs. 

Statement  of  Need: 

ProoHilgation  of  this  regulation  is 
necessary  to  permit  HUD  to  simplify 
and  improve  the  operstion  of  the 
HOME  Program. 

Section  206  of  the  National  Affordable 
Housing  Act  reqaires  that  HUD 
promulgate  regulations  governing  the 
operation  of  the  HOME  Program.  State 
and  local  participating  juriswlictieBs 
have  been  operating  the  HOME 
Program  for  OMwa  than  two  veers  under 
interim  regulations.  In  an  effort  to 
further  streamline  and  improve  HOME 
Progiaa  epeeetions  at  the  State  and 
local  levd.  HUD  intends  to  sohcit 
public  conunent  on  the  cumnt  HOhS 
ngthtkOBH  and  potential  refinements  to 
thspveyam  from  ail  interested  parties. 
HUD  will  draw  upon  the  experiences 
of  commenters  with  the  HOME  Program 
to  develop  the  final  rale. 

Summary  of  the  Legal  Baals: 

Section  206  of  the  National  Affordable 
Housing  requires  the  Department  to 
issue  regulations  to  implesMnt  tha 
HOME  Program  after  notice  and 
opportunity  tor  conuaenL 

Alternatives: 

HUD  could  continue  the  operation  of 
the  HOME  Program  under  the  current 
interim  rule.  However,  it  would  forfeit 
the  opportunity  to  make  refinements  to 
the  program  based  apon  experience  and 
the  attendant  benefits  to  jurisdictions 
participating  in  the  program. 

Antfcipsled  Costs  and  Banaflts: 

Costs:  While  the  final  rule  is  expected 
to  streamline  and  simphfy  HOME 
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program  operations  for  participeting 
jurisdictions.  HUD  does  not  expect  thai 
this  rule  will  significantly  alter  the 
reporting  and  paperwork  burden 
estimates  previously  submitted  by  the 
Department  and  approved  by  OMB. 

Benefits:  HUD  expects  that  the 
opportunity  to  solicit  additional  pttblic 
comment  based  upon  actual  experience 
in  implementing  the  program  and  to 
modify  programmatic  requirements  in 
response  to  that  experience  will  result 
in  substantial  simplification  of  program 
administration.  The  jurisdictions 
administering  the  program  and  the 
private  and  public  for-profit  and  non- 
profit entities  participating  in  the 
program  will  be  able  to  provide  low- 
income  housing  more  quickly  and  at 
lower  cost. 

Risks: 

HUD  could  continue  to  operate  the 
HOME  Program  under  the  current 
interim  regulations.  In  doing  so. 
however,  it  would  forego  the 
opportunity  to  solicit  additional  public 
comment  and  to  refine  the  program 
rules. 

Timetable: 


Action 


FR  ate 


I^RM 

NPRM  Comment 

Penod  End 
Interim  Final  Rule 
Interim  Fmat  Rule 

Effective  Date 
Irrterwn  Rruil  Rule 

Comment  Penod 

End 
Intenm  Rnaf  Rule 

Eftecttve  Dale 
Intenm  Final  Rule 
Intenm  Ftn^  Rule 

Comment  Penod 

End 
Fir^  Action 


03/19^1     56FRn5a2 
04/18/91 

12/16/91    56  FR  66312 
01/16/92    56  FR  66312 

05/01/92 


05/01/92 

12/22/92    57  FR  60960 
02/22/93 


o&oorae 


Smsii  EaMas  Affsdsdc 

Businesses,  Govenunental  Jurisdictions. 
Organizations 

Government  Levels  Affected: 
State,  Local 

Agency  Centset: 

Mary  Kolesar 

Director,  Program  Policy  Division.  Ofilca 

of  Housing  Program 

Department  of  Housing  and  Urban 

Development 

Office  of  Community  Planning  and 

Development 

202  708-2470 

RIN:  2501-AB12 
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68.  RESTRICTIONS  ON  ASSISTANCE 
TO  NONCmZENS  (FR-2383) 

Legal  Authority: 
42  use  1436a 

CFR  Citation: 

24  CFR  200;  24  CFR  215;  24  CFR  235 
24  CFR  236;  24  CFR  247;  24  CFR  812 
24  CFR  880;  24  CFR  881;  24  CFR  882 
24  CFR  883:  24  CFR  884;  24  CFR  885 
24  CFR  886;  24  CFR  887;  24  CFR  912 

Legal  Deadline: 

None 
Abstract 

On  August  25.  1994.  HUD  pubfished 
a  proposed  rule  on  section  214  of  the 
Housing  and  Community  Development 
Act  of  1980.  as  amended  in  1981,  1986, 
and  1988  (Section  214).  Section  214 
prohibits  the  Secretary  of  the 
Department  of  Housing  and  Urben 
Development  (HUD)  from  providing 
financial  assistance  to  persons  who  are 
not  citizens  or  nationals  of  the  United 
States,  or  who  do  not  meet  one  of  the 
six  categories  of  eligible  noncitizens 
specified  in  Section  214.  The 
restrictions  of  Section  214  apply  to 
HUD's  Public  and  Indian  Housing 
programs,  the  Section  8  Housing 
Assistance  Payments  programs,  the 
Rent  Supplement  program,  the  Section 
236  program  and  the  Section  235 
homeownership  assistance  program. 

The  August  25,  1994  rule  proposed  to 
implement  the  restrictions  against 
access  to  federally  assisted  housing  by 
persons  with  ineligible  immigration 
status  in  a  way  that  assures  (1)  that 
ineligible  noncitizens  do  not  receive 
scan.'e  housing  resources,  (2)  the 
protection  of  eligible  persons  from 
discrimination  on  the  basis  of  national 
origin:  and  (3)  the  process  for 
determining  eligibility  of  noncitizens  is 
as  fiiir  and  expeditious  as  possible. 

There  have  been  several  attempts  by 
HUD  to  implement  the  restrictions  of 
Section  214.  Rules,  both  proposed  and 
final,  were  published  in  1982, 1986  and 
1988.  Despite  the  publication  of  final 
niles  during  the  period  between  1982 
and  1988,  the  restrictions  of  Section 
214  have  not  been  made  effective.  A 
comprehensive  proposed  rule  was 
published  in  October  1988,  which 
would  have  provided  for 
implementation  of  Section  214  as  last 
amended  in  1987,  but  this  rule  was  not 
made  final.  The  August  25, 1994. 
proposed  rule  is  modeled  on  the 
October  1988  proposed  rule,  and  takes 


into  consideration  public  comments 
received  on  the  October  1988  proposed 
rule. 

In  addition  to  the  comments  received 
on  the  1988  proposed  rule,  HUD  held 
an  informal  meeting  at  HUD 
Headquarters  in  February  1994  on  the 
subject  of  the  restrictions  imposed  by 
Section  214.  The  meeting  was  attended 
by  the  Farmers  Home  Administration 
and  several  organizations  with 
particular  interest  in  immigration 
matters,  including  organizations  that 
represent  the  interests  of  low-income 
and  minority  persons.  These 
organizations  submitted  additional 
comments  at,  and  subsequent  to.  the 
February  1994  meeting,  and  these 
comments  were  taken  into 
consideration  in  development  of  the 
August  25,  1994  propos«d  rule.  The 
August  25,  1994,  proposed  rule  also 
refiected  dose  coordination  with  the 
Department  of  Justice's  Immigration 
and  Naturalization  Service. 

Statement  of  Need: 

This  rule  is  needed  to  implement  the 
provisions  of  section  214  which  limit 
admission  to  federally  assisted  housing 
to  U.S.  citizens,  nationals  and  certain 
categories  or  resident  noncitizens.  Until 
a  final  rule  on  Section  214  is  published 
and  made  effective,  public  housing 
agencies  (PHA)  and  assisted  housing 
owners  (project  owners)  may  not  take 
citizenship  or  immigration  status  into 
consideration  in  determining  eligibility 
for  housing  assistance.  As  a  result. 
HUD's  housing  programs  in  some  parts 
of  the  coimtry  may  be  serving  large 
numbers  of  noncitizens  who  are  not 
eligible  to  receive  HUD  assistance  for 
housing. 

Summary  of  the  Legal  Basis: 

Section  214  of  the  Housing  and 
Community  Development  Act  of  1980, 
as  amended  in  1981,  1986  and  1988 
prohibits  the  Secretary  from  providing 
financial  assistance  to  persons  who  are 
not  citizens  or  nationals  of  the  United 
States  or  who  do  not  meet  one  of  the 
six  categories  of  eligible  noncitizens 
specified  in  section  214. 

Alternatives: 

There  is  no  viable  alternative  to  this 
rulemaking.  If  HUD  were  to  %vithdraw 
the  rule,  either  the  provisions  of  section 
214  would  never  be  implemented  or 
they  would  be  self-implemented  by 
PHAs  and  project  owners.  In  the  latter 
case,  the  potential  for  discrimination 
and  inconsistent  implementation  would 
be  certain  to  spawn  protracted  and 
destructive  litigation. 


Anticipated  Costs  and  Benefits: 

Costs:  HUD  estimates  that  the  direct 
cost  to  the  Federal  Government  will  be 
about  $500,000  per  year  to  pay  for 
inquiries  to  the  INS  save  system.  Some 
PHAs  may  incur  additional  costs  for 
secondary  verifications,  hearings  and 
evictions. 

Benefits:  The  benefits  are  mostly  in 
terms  of  compliance  with  the  law.  It 
costs  no  more  to  serve  an  ineligible 
noncitizen  in  assisted  housing  than  it 
does  an  "eligible"  tenant.  The  main 
eff^ect  of  the  rule  will  be  a 
redistribution  of  housing  subsidy 
transfer  payments  fit>m  ineligible 
noncitizens  to  eligible  tenants. 

Risks: 

A  consequence  of  not  implementing 
section  214  through  rulemaking  would 
be  that  ineligible  noncitizens  would 
continue  to  receive  assistance  ahead  of 
eligible  families.  There  is  a  risk  of 
protracted  litigation. 

Timetable: 


Action 


FR  cue 


NPRM 

NPRM  Comment 

Penod  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


10/19«8    53  FR  41038 
12/19«8    53  FR  41038 

08/25/94    59  FR  43900 
10/24/94 

12AXy94 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 

Additional  Information: 

ADDITIONAL  AOTNCY  CONTACT: 
Barbara  Hunter,  Acting  Director. 
Planning  *  Procedures  (Phone:  202- 
708-3944) 

Agency  Contact: 

Edward  Whipple 

Director,  Rental  &  Occupancy  Branch 

Department  of  Houung  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

202  708-0744 

RIN:  2501-AA63 
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HUD— Offic*  of  Housing  (OH) 


FINAL  RULE  STAGE 


69.  •  MULTIFAMILY  PROPERTY 
DISPOSITION  (FR-3715) 

Legal  Authority. 

PL  102-233 

CFR  CitatiOfl: 

24  CFR  2<K):  24  CFR  B86 

Lagai  Oeadllna: 

Other.  Statutory. 

luly  11.1994 

Abstract 

The  rule  amends  HUDs  muitifamily 
property  disposition  regulations  at  24 
CFR  290  and  886,  subpart  C.  to 
incorporate  statutory  amendments 
arising  from  the  Muhifamily  Property 
Di.sposition  Reform  Act  of  1994 
affecting  the  foreclosure  of  projecls 
with  HUD-held  muitifamily  mortgages, 
the  disposition  of  HUD-owned 
muitifamily  properties,  and  the 
management  of  HUD-owned 
muhifamily  properties  and  muitifamily 
properties  with  HUD-held  mortgages 
where  the  Secretary  of  HUD  is 
mortgagee-in-possession. 

The  new  regulations  use  an  innovative 
user-friendly  Question  and  answer 
format,  as  well  as  several  charts  to 
explain  the  morie  complicated  sections. 

Statement  of  Naad: 

The  regulations  at  24  CFR  290  must 
be  conformed  to  changes  enacted  in 
Sections  101(b)  -  (d)  of  the  Muitifamily 
Property  Disposition  Reform  Act  of 
1994  (MPDRA)  (Pub.  L.  102-233. 
approved  April  11.  1994).  The 
legislation  was  passed  in  an  urgent 
attempt  to  speed  HUD's  sales  of  HUD- 
owned  projects  and  foreclosure  of 
HUD-held  mortgages:  to  better  target, 
and  thus  potentially  reduce,  the  need 
for  Section  8  assistance  required  by  the 
prior  statute:  and  to  provide  HUD  with 
more  discretion  in  the  operation  of  the 
muitifamily  property  disposition 
program.  Conforming  changes  must  be 
made  to  the  regulations  at  24  CFR  886 
subpart  C.  which  govern  section  8 
assistance  for  the  disposition  of 
muitifamily  projects. 

Summary  of  tha  Legal  Basis: 

MPDRA  section  101(0  requires  HUD  to 
issue  interim  regulations  necessary  to 
implement  Section  101(b)  -  (d)  90  days 
after  enactment  and.  following  public 


comment,  a  flnal  rule  not  later  than  12 
months  after  the  issuance  of  the  interim 
regulations. 

Altamativas: 

Rather  than  follow  the  usual  format  for 
a  regulation,  this  regulation  makes  use 
of  tables  that  lay  out- in  a  more 
simpliHed  and  user-friendly  manner- 
the  complex  provisions  of  the 
regulation,  and  then  provides 
additional  detail  to  flesh  out  the 
information  in  the  tables  with  a 
question  and  answer  format. 

Anticipated  Costs  and  Benefits: 

Costs:  Because  the  revised  regulations 
amend  existing  regulations  to 
streamline  and  speed  the  process  of 
property  disposition,  and  should  result 
in  few  or  no  additional  monitoring  or 
reporting  burdens,  additional  costs  to 
HUD  are  negligible.  Benefits:  The  1994 
Act,  and  subsequently  the  revised  290 
regulations,  are  intended  to  speed 
foreclosure  sales  of  projects  with  HUD- 
held  mortgages  and  sales  of  HUD- 
owned  projects,  and  also  reduce  the 
need  to  provide  Section  8  rent 
subsidies  in  those  sales.  Both  actions 
should  signiHcantly  reduce  government 
costs  and  transfer  payments  by 
reducing  the  cost  involved  in  HUD 
ownership  and  the  amount  of  longer 
term  Section  8  subsidies. 

Risks: 

The  lack  of  a  regulation  implementing 
the  1994  Act  may  resuh  in  increased 
government  holding  costs  and 
unnecessary  expenditures  of  Section  8 
funds. 

Timetabia: 


Action 


Data 


FR  ate 


Intenm  Ftnal  Rule 


10/00^ 


Small  Entities  Affected: 
None 

Qovemment  Levels  Affected: 
None 

Agency  Contact 

Frank  Malone  ' 

Director,  Office  of  Preservation  &  Property 

Disposition 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

202  708-3555 

RIN:  2502-AG30 


HUD— OH 

70.  PREFERENCE  FOR  ELDERLY 
FAIMILIES  IN  CERTAIN  SECTION  8 
HOUSING;  AND  RESERVATION  OF 
UNITS  FOR  DISABLED  FAMILIES  (FR- 
3465) 

Legal  Authority: 

42  use  3535(d);  42  USC  13604  to 
13614;  42  USC  1437 

CFR  Citation: 

24  CFR  886:  24  CFR  880;  24  CFR  881: 
24  CFR  883;  24  CFR  884 

Legal  Deadline: 

Final.  Statutor>.  April  28.  1993. 

Abstract 

Subtitle  D  of  title  VI  of  the  Housing 
and  Community  Development  Act  of 
1992  (HCD  Act  of  1992)  allows  an 
owner  of  a  covered  Section  8  housing 
project  to  elect  to  provide  preferences 
to  elderly  families  in  selecting  tenants 
for  available  units  in  the  project, 
subject  to  certain  statutory 
requirements.  (The  1992  Act  defines 
elderly  families  to  mean  families  whose 
heads,  spouses  or  sole  members  are 
persons  62  years  of  age  or  older 
("seniors").)  An  owner  of  a  covered 
Section  8  project  who  elects  to  provide 
preferences  to  elderly  families  also 
must  reser\'e  a  percentage  of  units,  not 
to  be  less  than  the  percentage 
determined  according  to  a  formula  set 
out  in  the  statute,  for  disabled  families 
who  are  not  elderly  or  near-elderly. 
Subtitle  D  provides  that  a  covered 
Section  8  housing  project  is  one  that 
is  originally  designed  primarily  for 
occupanc>'  by  seniors. 

On  May  3,  1994,  HUD  published  an 
interim  rule  that  amended  HUD's 
Section  8  regulations  to  provide  for  the 
system  of  occupancy  preferences 
authorized  by  subtitle  D.  The  interim 
rule  adopts  the  statutory  requirements 
without  change.  The  rule  supplements 
the  statutory  provisions  by  including  a 
provision  that  describes  the  types  of 
documents  that  an  owner  of  a  covered 
Section  8  project  should  produce  to 
support  a  claim  that  the  owner's  project 
was  originally  designed  primarily  for 
occupancy  by  elderly  families. 

Development  of  the  final  rule  will  have 
the  benefit  of  insights  that  will  be 
gained  at  one  or  more  informal 
consumer  forums  where  staff  from 
HUD's  Muitifamily  Division  will  meet 
with  residents  of  HUD-assisted  housing 
who  represent  both  elderly  persons  and 
nonelderly  persons  with  disabilities. 
These  forums  will  be  held  in  early  fall 
1994. 


Statement  of  Need: 


The  rule  is  needed  to  update  HUD's 
Section  8  regulations  to  reflect  the 
system  of  occupancy  preferences 
authorized  by  subtitle  D  of  the  HCD 
Act  of  1992,  and  to  provide  owners 
with  examples  of  the  types  of 
documents  that  would  support  a  claim 
that  a  Section  8  project  was  originally 
designed  primarily  for  occupancy  by 
elderly  families. 

Summary  of  the  Legal  Basis: 

Section  686  of  the  HCD  Act  of  1992 
authorizes  the  Secretary  of  HUD  to 
issue  such  regulations  as  may  be 
necessary  to  carry  out  the  provisions 
of  subtitles  B  thrqugh  F  of  title  VI  of 
the  HCD  Act  of  1992. 

Alternatives: 

Becau.se  of  the  controversial  nature  of 
permitting  certain  HUD-assisted 
assisted  housing  to  give  seniors  a 
preference  in  occupancy.  HUD 
determined  that  publication  of  a  rule 
that  invited  public  comment  was 
necessary.  The  occupancy  preference 
for  elderly  families  authorized  by 
subtitle  D  is  anticipated  to  reduce,  to 
.some  extent,  housing  for  nonelderly 
persons  with  disabilities,  which  is  of 
concern  to  persons  with  disabilities. 
Before  enactment  of  the  HCD  Act  of 
1992,  the  definition  of  "elderly 
persons"  in  the  Section  8  statute 
included  persons  with  disabilities, 
regardless  of  age.  The  HCD  Act  of  1992 
(1)  amended  the  definition  of  "elderly 
persons"  to  have  this  term  refer  only 
to  persons  who  are  62  years  of  age  or 
older  ("seniors"),  and  (2)  provided  a 
separate  definition  for  persons  with 
disabilities.  Although  the  May  3,  1994, 
interim  rule  carefully  follows  the 
provisions  of  subtitle  D,  which  are 
fairly  prescriptive,  the  May  3.  1994, 
interim  rule  serves  the  purpose  of 
assisting  the  public  to  more  clearly 
identify  the  Section  8  projects  that  are 
eligible  under  subtitle  D  for  the  election 
of  occupancy  prefierence  provided  by 
that  subtitle.  Many  projects  that  have 
Section  8  assistance  are  not  "covered" 
Section  8  bousing  and  are  not  eligible, 
under  subtitle  D.  for  the  election  of 
preference  for  elderly  families. 
Additionally,  the  May  3,  1994.  interim 
rule  serves  the  purpose  of  describing 
the  types  of  docummts  that  owners  of 
covered  projects  should  produce  to 
support  a  claim  that  their  projects  were 
originally  designed  primarily  for 
occufwncy  by  seniors,  and  public 
comment  may  identify  additional 
documents  that  should  be  considered 
and  included  in  the  rule. 


Anticipated  Costs  and  Benefits: 

Costs:  Before  an  owner  can  follow  the 
preferences  in  the  statute,  s/he  will 
incur  costs  to  determine  whether  the 
project  was  originally  designed 
primarily  for  the  elderly.  Once  the 
owner  has  ejrtablished  documentation 
to  support  this,  the  owner  must 
perform  two  surveys  to  determine  the 
number  of  disabled  persons  that  can  be 
admitted  to  the  project.  Althougli  the 
owner  does  not  have  to  request  HUD 
approval  to  use  the  statutory  preference 
scheme,  the  owner  may  be  called  upon 
to  defend  his  or  her  decisions,  either 
by  HUD  through  its  monitoring  and 
enforcement  functions  or  by  an 
applicant  who  has  filed  a  complaint 
under  the  HCD  Act  of  1992,  the  Fair 
Housing  Act.  or  any  other  applicable 
law. 

Benefits:  The  implementing  regulation, 
by  clearly  defining  eligibility 
requirements,  will  serve  to  reduce  HUD 
staff  resources  needed  to  evaluate 
claims  of  discrimination  and  to  reduce 
owners'  legal  expenses  to  defend  their 
admissions  policies.  The  implementing 
regulation  will  establish  a  base  number 
of  units  that  can  be  made  available  to 
nonelderly  disabled  persons  in  certain 
elderly  projects.  This  will  serve  as  a 
distinct  resource  of  much  needed 
housing  for  the  disabled. 

Risks: 

The  failure  to  proceed  with  a  final  rule 
may  leave  owners  of  covered  Section 
8  projects  at  risk  concerning  acceptable 
evidence  to  support  a  claim  that  a 
project  was  originally  designed 
primarily  for  occupancy  by  elderly 
persons  (seniors).  Although  the  statute 
identifies  that  covered  Section  8 
projects  are  those  originally  designed 
primarily  for  occupancy  by  seniors,  the 
statute  does  not  explain  how  an  owner 
can  prove  that  the  owner's  project  was 
originally  designed  primarily  for 
occupancy  by  seniors. 

Timetable: 


Action 


Date 


FR  Ote 


Intenm  Final  Rule 
Interim  Final  Rule 

Effective  Date 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


05/03/94    59  FR  22916 
0&02J9A 

07/05,'94 


10AXV94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 


Additional  fnformaticn: 

Interim  Final  Rule  Effective  date:  June 
2,  1994  through  May  3,  1995. 

Agency  Contact 

Albert  Sullivan 

Director,  Office  Housing  Management 

Department  of  Housing  and  Urban 

Development 

Office  of  Housing 

202  708-3730 

RIN:  2502-AG05 


HUD-OH 

71.  RESPA  REVISIONS  (FR-3638) 

Legal  Authority: 

12  USC  2601 

CFR  Citation: 

24  CFR  3500 

Legal  Deadline: 

None 

Abstract 

The  requirements  of  the  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
apply  to  federally  related  mortgage 
loans.  The  Department's  regulatory 
authority  under  the  RESPA  is  directed 
toward  reducing  unnecessarily  high 
settlement  costs  for  homebuyers.  lii 
part,  HUD's  regulations  protect 
homebuyers  by  requiring  advance 
estimates  of  settlement  costs, 
establishing  limits  on  escrow  accounts, 
and  prohibiting  referral  fees  and 
kickbacks.  On  November  2.  1992,  the 
Department  publi-shed  a  final  rule 
amending  the  regulations  on  RESPA  to 
address  new  statutory  provisions. 
Included  in  the  1992  rule  were 
provisions  that  allowed  employer- 
employee  payments  for  referrals  of 
customers  to  entities  that  provided 
settlement  services  and,  in  certain 
situations,  might  have  encouraged 
steering  through  the  use  of  a  computer 
loan  origination  (CLO)  operation. 
Serious  objections  have  been  raised  to 
both  provisions.  As  a  result,  the 
Department  has  reviewed  these 
provisions  in  the  1992  rule  and  has 
proposed  modifications  on  both  referral 
fees  and  CLOs.  The  modifications  were 
contained  in  a  proposed  rule  published 
on  July  21,  1994  (59  FR  37360). 

This  rule  promotes  the  use  of 
interactive  electronic  technology.  In 
September  1994,  the  Department 
sponsored  a  demonstration  of  this 
technology  for  use  in  computer  loan 
origination.  The  purposes  of  this 
demonstration  were  to  provide  owners 
and  operators  of  CLOs  with  an 
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opportunity  to  demonstrate  or  discuss 
the  operation  and  benefits  of  their 
systems  and  the  impact  of  the  proposed 
rule  on  their  systems,  and  to  provide 
consumer  (groups,  industry 
organizations,  and  memtwrs  of  the 
public  with  an  opportunity  to  witness 
such  presentations  or  demonstrations. 
Information  gained  by  the  Department 
from  the  Technology  Demonstration 
may  be  used  in  developing  a  final  rule. 

In  addition,  the  Department  conducted 
an  electronic  conference  on  the  rule 
from  August  19.  1994.  through 
September  30.  1994.  The  electronic 
conference,  called  CLOnet.  was  another 
tool  for  interested  persons  to  exchange 
information  and  ideas  on  the  CLO 
aspects  of  the  proposed  rule.  The 
electronic  conference  was  for 
discussion  only;  it  was  intended  to 
provide  industry  and  individual  users 
who  accessed  the  conference  an 
opportunity  to  discuss  and  debate  with 
one  another,  through  a  computer 
network,  the  CLO  aspects  of  the 
proposed  rule. 

The  Department  used  this  opportunity 
as  a  trial  for  supplementing  its  existing 
FHAnet  electronic  conference  with  the 
subject-specific  CLOnet.  Such 
conferences  can  provide  an  interactive 
method  for  the  public  to  "meet"  on  and 
discuss  relevant  matters. 


Statement  of  Need: 

Because  of  the  controversy  associated 
with  the  1992  rule  and  a  perception 
of  the  rule  as  an  anticonsumer 
regulation,  the  Department  has 
determined  that  revisions  to  the  1992 
rule  are  necessary.  The  new 
Administration  committed  to  a 
complete  review  of  the  issues  and  held 
a  public  hearing  and  solicited 
additional  comments  on  provisions  of 
the  1992  rule  relating  to  employer- 
employee  exempted  payments, 
computer  loan  origination,  preemption 
of  State  regulations,  and  controlled 
business  arrangements.  The  Secretary 
has  articulated  three  principles  to  guide 
the  Department's  review  of  the  i.ssues: 

1.  HUDs  responsibility  is  to  protect  the 
consumer: 

2.  HUD  should  regulate  multibiUion 
dollar  industries  responsibly:  and 

3.  Technological  and  business 
arrangement  innovations  have  the 
potential  to  provide  significant 

consumer  benefits. 

Summary  of  the  Legal  Basis: 

Real  Estate  Settlement  Procedures  Act 
12  use  2601  et  seq. 


Alternatives: 

The  Department  received  considerable 
negative  comment  as  a  result  of  the 
publication  of  the  1992  rule.  To  assure 
adequate  opportunity  for  public 
comment  on  the  issues,  in  July  1993 
the  Department  invited  additional 
public  comment  and  published  notice 
of  a  public  hearing  on  the  issues.  Over 
1.500  comments  were  received  in 
response  to  this  notice,  and  over  3 
dozen  individuals  made  presentations 
at  the  informal  hearing  held  on  August 
6.  1993.  The  alternatives  proposed  in 
the  comments  and  public  hearing  were 
considered  in  drafting  the  July  21. 
1994,  proposed  rule.  The  preamble  of 
that  proposed  rule  (59  FR  37360) 
provides  detailed  summaries  of  the 
issues  and  alternatives  proposed. 

Anticipated  Costs  and  Benefits: 

Costs:  Firms  engaging  in  practices 
prohibited  under  the  new  regulation 
will  incur  costs  to  implement  changes 
in  procedures  to  bring  business 
practices  into  compliance. 

Benefits:  The  rule  will  benefit 
consumers  by  reducing  the  cost  of 
mortgage  financing.  Allowing 
controlled  business  arrangements  has 
the  potential  to  benefit  consumers  from 
increased  convenience  of  one-stop 
shopping.  Lower  prices  could  also 
result  from  increased  ease  of 
comparison  shopping  and  cost  savings, 
especially  lower  marketing  costs,  that 
could  be  passed  to  consumers.  The 
elimination  of  the  employer-pay- 
employee  exception  is  intended  to 
eliminate  referrals  tainted  by  conflict  of 
interest.  Computerized  loan 
originations  could  lower  the  search 
costs  involved  in  shopping  for  a 
mortgage  loan  by  putting  many  lenders 
in  front  of  the  consumer  at  once. 

Risks: 

The  steering  of  consumers  to  certain 
service  providers,  through  either 
personal  referrals  or  a  limited 
computerized  list  4(  options,  may  result 
in  higher  settlement  costs  to  the 
consumer  (because  of  a  higher  interest 
rate  or  more  points  charged  on  a 
mortgage,  higher  title  insurance 
premiums,  etc.)  or  less  advantageous 
selection  of  various  settlement  services. 
Timetable: 


ActkM) 


Date 


FR  Ota 


NPRM 

NPRM  Comment 

PenodEnd 
Final  ActKjn  03/00/95 

Small  Entities  Affected: 
Businesses 


07/21/94    59  FR  37360 
09/19/94 


Government  Levels  Affected: 

Federal 

Agency  Contact 

Sarah  Rosen 

Special  Assistant  to  the  Assistant 

Secretary  for  Housing-FHC 

Def)artment  of  Housing  and  Urban 

Development 

Office  of  Housing 

202  708-3600 

RIN:  2502-AG26 


HUD— Office  of  Community  Planning 
and  Development  (CPO) 


FINAL  RULE  STAGE 


72.  EMPOWERMENT  ZONES  (FR-3580) 
Legal  Authority: 
26  use  1391 

CFR  Citation: 

24  CFR  597 

Legal  Deadline: 

None 

Abstract: 

In  August  1933  a  new  program  was 
enacted  to  establish  Federal 
emi>owerment  zones  and  enterprise 
communities,  with  the  Secretary  of 
HUD  responsible  for  designating  urban 
areas  and  the  Secretary  of  Agriculture 
responsible  for  rural  areas.  The  purpose 
of  this  new  program  (the  Empowerment 
Zones  program)  is  to  help  distressed 
communities  and  their  residents  to     • 
implement  strategic  plans  to  create  job 
opportunities  and  sustainable 
community  development.  The  program 
combines  tax  benefits  with  substantial 
investment  of  Federal  resources  and 
enhanced  coordination  among  Federal 
agencies.  The  program  is  designed  to 
empower  people  and  communities 
across  the  nation  by  having  them 
identify  their  own  needs  and  goals  and 
giving  them  access  to  government 
resources  at  all  levels  to  address  their 
needs  and  revitalize  their  poorest 
neighborhoods. 

Interim  rules  implementing  this 
program  were  published  by  HUD  and 
Agriculture  on  January  18.  1994.  and 
these  rules  were  used  as  the  basis  for 
inviting  applications  for  nominations  of 
Empowerment  Zones  and  Enterprise 
Communities  (see  Notices  of  same  date 
in  Federal  Register),  and  will  be  used 
for  making  designation  decisions  in  the 
fall  of  1994.  The  two  Departments 


worked  together  to  develop  these  rules 
so  that  similar  procedures  and  policies 
would  be  used  for  the  designation  of 
urban  and  rural  zones  and 
communities.  Following  publication  of 
the  rules  and  the  notices  inviting 
applications,  both  HUD  and  Agriculture 
held  a  series  of  informational  sessions 
throughout  the  country  to  disseminate 
information  and  answer  questions 
about  the  Empowerment  Zones 
Program.  The  application  period  to 
submit  nominations  for  urban  and  rural 
designations  expired  on  June  30,  1994, 
and  applications  received  are  being 
reviewed  by  an  interagency  Federal 
Task  Force. 

The  urban  and  rural  designations  to  be 
made  under  the  Empowerment  Zones 
Program  are  part  of  a  major 
govemmentwide  effort  to  assist 
distressed  communities.  This  unique 
interagency  effort  is  being  carried  out 
under  the  oversight  of  the  Community 
Enterprise  Board,  created  by  the 
President  and  chaired  by  the  Vice 
President.  This  Board  is  composed  of 
seventeen  Cabinet  Secretaries. 
Assistants  to  the  President  and 
Administrators. 

The  Empowerment  Zones  program  is  a 
key  step  in  rebuilding  communities  in 
America's  poverty-stricken  inner  cities 
and  rural  heartland.  To  ensure  its 
success,  the  Federal  Government  will 
take  steps  to  coordinate  Federal 
Assistance  in  support  of  designated 
areas  including  expedited  processing, 
priority  funding,  and  assisting 
designated  areas  in  overcoming  any 
programmatic  regulatory  and  statutory 
impediments. 

Statement  of  Need: 

This  final  rule  will  supersede  an 
interim  rule  published  January  18, 
1994,  to  implement  that  portion  of 
Subchapter  C,  part  I,  of  Title  XIII  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1993  dealing  with  the  designation 
of  urban  Empowerment  Zones  and 
Enterprise  Communities.  The  final  rule 
will  be  prepared  in  conjunction  with 
the  Department  of  Agriculture  and  the 
President's  Community  Enterprise 
Board. 

Summary  of  the  Legal  Basis: 

The  statute  did  not  explicitly  require 
HUD  to  issue  regulations  for  the 
designation  of  Empowerment  Zones 
and  Enterprise  Communities.  However, 
because  the  designation  process 
involves  a  national  competition  and 
will  determine  which  communities  will 
receive  significant  Federal  resources 


and  benefits,  the  Department  published 
an  interim  rule. 

Alternatives: 

There  has  been  widespread  interest  in 
this  program  on  the  part  of  local 
governments  and  community 
organizations  throughout  the  country 
for  many  years.  By  the  time  the 
legislation  was  enacted,  many  cities 
had  plans  to  apply  for  designation  even 
though  the  number  of  designations 
allowed  by  the  statute  is  limited. 
Because  of  the  high  level  of  interest 
and  the  high  degree  of  competitiveness, 
it  was  decided  that  the  program 
requirements  and  procedures  should  be 
published  for  all  potentially  eligible 
applicants  to  see. 

Anticipated  Costs  and  Benefits: 

Those  communities  selected  will  reap 
the  benefits  of  higher  employment, 
increased  business  formation,  and 
accelerated  economic  revitalization 
engendered  by  the  package  of  fiscal  and 
regulatory  incentives  offered  by  the 

Erogram.  For  those  not  selected,  HUD 
elieves  that  the  steps  communities 
have  gone  through  to  develop 
comprehensive  strategic  plans  as  part 
of  the  nomination  process  will  be 
extremely  useful  for  furthering  local 
revitalization  efforts.  To  the  extent  jobs 
and  economic  activity  are  simply 
moved  among  selected  and  nonselected 
communities,  such  movements  are 
transfers.  Any  net  new  job  and  business 
creation  is;  however,  a  benefit. 

Risks: 

Without  the  interim  rule,  all  potential 
applicants  may  not  have  known  the 
program  requirements  and  procedures 
and  would  not  have  been  able  to 
prepare  responsive  applications. 

Tlmetat}le: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Effective  Date 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


01/18/94    59  FR  2700 
02/17/94    59  FR  2700 

02/18/94 


01/00«5 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

State,  Local,  Federal 

Additional  Information: 

Effective  date:  Feb.  17,  1994  through 
Feb.  18,  1995 


Agency  Contact 

Michael  Savage 

Deputy  Director,  Office  of  Economic 

Development 

Department  of  Housing  and  Urban 

Development 

Office  of  Community  Planning  and 

Development 

202  708-2290 

RIN:  2506-AB65 


HUD — Government  NatkMtal  Mortgage 
Association  (GNMA) 


FINAL  RULE  STAGE 


73.  GNMA  MULTICLASS  SECURITIES 
PROGRAM  (FR-3554) 

Legal  Authority: 

42  use  3535(d) 
CFR  Citation: 
24  CFR  395 
Legal  Deadline: 

None 

Abstract 

This  rule  will  form  the  basis  of  the 
program  governing  GNMA  Multiclass 
Securities.  Investors  will  invest  in  these 
new  securities,  increasing  demand  for 
federally  insured  or  guaranteed 
mortgages.  This  in  turn  will  reduce 
financing  costs  for  these  mortgages  to 
home  purchasers.  Under  the  program, 
GNMA  will  guarantee  various  types  of 
multiclass  securities,  including  Real 
Estate  Mortgage  Investment  Conduits 
("REMICs")  and  grantor  trust  securities 
that  are  not  REMICs.  The  purpose  of 
expanding  the  GNMA  program  to 
include  the  guaranty  of  multiclass 
securities  is  to  increase  demaiKl  for 
FHA-insured,  VA-  or  FmHA-guaranteed 
mortgages  in  order  to  reduce  financing 
costs  in  connection  with  these 
mortgages  and  to  raise  revenues.  This 
program  is  authorized  under  GNMA's 
enabling  legislation  found  at  12  USC 
1716  et  seq.,  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  107  Stat.  339. 

In  order  to  create  a  multiclass  securities 
program  that  is  responsive  to  and 
accepted  by  the  investment  community, 
GNMA  has  made  it  a  priority  to  consult 
with  the  Wall  Street  professionals  who 
will  be  trading,  marketing  and 
structuring  the  GNMA  multiclass 
securities.  These  meetings  were 
formally  held  with  the  initial  group  rf 
participants  and  informally  held  with 
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olhur  investment  profenionals  active  in 
the  multiclass  market. 

StateiMM  d  UmtA. 

The  GNMA  Multu  lass  S«K.urittes 
Program  will  alkn*  pert it:i pants  to  pool 
GNMA  single  cla&s  mortgage-backed 
securities  into  multidaits  serurities 
which  can  be  speciricaliy  designed  to 
meet  various  investors'  needs.  The 
udded  demand  for  GNMA  secaritius 
will  help  lower  intffrett  rates  lot 
homebuyers  with  federally-insure<i  or 
Kuaranteed  mortgages  and  thus  may 
help  to  hirther  reduce  honielessness. 
These  Multiclass  Securities.  REMICs 
and  non-REMIC  grantor  trust  securities, 
offer  a  wide  variety  of  investment 
opportunities  to  investors  from 
institutions  such  as  insurance 
companies  and  banks  to  individual 
investors.  The  programs  to  be  oCferBd 
to  investors  will  be  flexible.  aUowUig 
investors  the  option  of  working  with 
investment  bankers  to  seek  to  fill  the 
investment  need  which  the  particular 
investors  may  have.  The  overall  goal 
of  the  program  is  for  GNMA  to  Kuaranty 
muhiciass  sec:urities.  which  will 
increase  investment  demand  for 
federally  insured  or  guaranteed 
mortga((es  and  produce  guaranty  fee 
income  for  the  Government. 

Summary  of  the  Lagal  Basis: 

Section  306(g)  of  the  National  Housing 
Act.  12  use  1721.  as  amended  by  the 
Omnibus  Budget  Reconciliation  Act  of 
1993. 

Altomativea: 

The  program  by  its  nature  has 
flexibility  in  the  fonoation  of  stxauitic>s 
to  allow  the  securiiiea  to  be  custom 
tailored  to  the  needs  of  partU.ular 
investors.  The  program,  in  short,  has 
a  built-in  market  nwchanism  to  allow 
flexibihty  ior  the  investnteni 
community.  In  addition,  these  types  of 
securities  have  been  used  as  investment 
mechanisms  by  numerous  other 
.secondary  market  companies  including 
FNMA.  FHLMC  and  other  private 
companiea. 

Anticipalad  Costs  and  BanaAts: 

The  program  anticipati^s  generating  net 
earnings  of  S14R  million  annually  for 
GNMA  and  the  Department.  First  time 
homebuyers  and  other  knv-  to 
moderate-income  borrowers  will  likely 
JiavB  lower  financing  costs  for  their 
h"HA.  VA  and  FhlHA  loans.  Thu  will 
increase  the  national  homeownership 
rate. 

Risks: 

II  the  rule  is  not  timely  published. 
(JNMA  will  not  have  authority  to 


guaranty  Muhidass  Secnrities  after 
May  25,  1995.  This  would  be  very- 
detrimental  to  GNMA  and  the 
seiondary  market.  Investore  could  not 
buy  CNMA-backad  MuUiclass 
Setnirities.  thereby  reducing  investment 
interest  in  FHA-insured  and  VA-  or 
FniHA  guaranteed  loans.  This  in  turn 
could  cauae  an  increase  in  borrowing 
costs  to  borrowers  in  FHA-insuxed  or 
VA  and  FmlLA-guaranteed  borne  loan 
programs. 

Tlmatatala: 


ActkMi 


PR 


Final  Action  04X)(V96 

Small  Entities  AfTectad: 

NOIH' 

Govemmant  Lawala  Affactad: 

None 

Agency  Contact 

Guy  S.  Wilson 

Vi(»  Prasident  of  Mortgage-Backed 

Securities 

Department  of  Housing  and  Urban 

Dex-elopment 

Government  National  Mortgage 

A.ssociation 

202  401-8970 


RiN:  2503-AAlQ 


HUD— OfHoa  of  Fair  Housing  and 
Equal  Opperlunity  (FHEO) 


PRERULE  STAGE 


74.  a  PROPERTY  INSURANCE  (PR- 
3755) 

Legal  Autt)Of%: 

42  use  3600  to  3619 

CFR  Citation: 

24  CFR  100 

Legal  Deadline: - 
None 

Abstract: 

Title  Vin  of  the  Civil  Rights  Act  of 
1968  made  it  unlawhil  to  discrifliiaate 
in  any  aspect  relating  to  the  sale,  rental 
or  financing  of  dweUings  or  in  the 
provision  of  brokerage  services  or 
facilities  in  connection  with  the  sale  or 
rental  of  a  dwelling  because  of  race, 
color,  religion,  sex  or  national  origin. 
The  Fair  Housing  Amendments  Act  of 
1988  was  enacted  to  strengthen  the 
administrative  enforcement  provision  of 
Title  Vm.  to  add  prob&itioos  against 
discrimination  in  housing  on  tlie  basis 


of  disability  and  familial  status,  and  to 
provide  for  the  award  of  monetary 
danwiges  where  discriminator>'  housing 
practices  are  fcmnd.  {Title  VIll.  as 
aroertded  by  the  Fair  Housing 
Amendments  Act  of  19S8.  is  referitjd 
to  as  the  Fair  Housing  Act.) 

HUD  published  its  regulations 
implementing  the  Fair  Housing  Act  on 
January  23. 1889.  hi  furtherance  of  its 
responsibility  to  enforce  the 
nondiscrimination  requirements  of  tlie 
Fair  Housing  Act,  this  rule  will  address 
the  issue  of  nondiscrimination  in 
property  insurance  practices.  HUD's 
current  Fair  Housing  Act  regulations 
provide  that  discriminatory  practices 
include  "refusing  to  provide  municipal 
services  or  property  or  hazard 
insurance  for  dwellings,  or  providing 
such  services  or  insurance  differently 
l»e<:ause  of  race,  color,  religion,  sex. 
hnndiiuip.  familial  status,  or  national 
origin."  To  assure  that  protected  cJasses 
have  fair  access  to  property  insurance, 
HUD  deteroiined  that  regulations 
specifically  directed  to  the  issue  or 
discriminatory  property  insurance 
practices  art  necessary.  Additionally. 
Executive  Order  12892.  entitled 
"Leadership  and  Coordination  of  Fair 
Housing  in  Federal  Programs: 
Affirmatively  Furthering  Fair  Housing" 
signed  by  the  President  Clinton  on 
January  17, 1994  directs  the  Secretar>' 
of  HUD  to  promulgate  regulations  on 
the  subjects  of  mortgage  lending 
discrimination  and  property  insuranc:e 
discrimination. 

To  ensure  broad  public  participation  in 
the  development  of  regulations  on 
discriminatory  property  insurance 
practices,  HUD  published  an  advance 
notice  of  proposed  rulemaking  on 
August  16,  1994.  The  August  IB.  1994, 
notice  announced  HUD's  intention  to 
publish  regulations  on  this  subject,  and 
solicited  public  comment  on  specific 
issues  outUned  in  the  notice  and  on 
such  other  issues  as  the  public  sought 
to  be  addressed  by  this  rule.  In  the 
August  16.  1994.  notice.  HUD  also 
announced  that  it  will  work  closely 
with  insurance  companies,  trade 
associations.  State  regulators,  civil 
rights  groups  and  community 
organizations  to  ensure  that  HUD  hears 
as  many  viewpoints  as  possible  on  the 
subject  of  property  insurance  practices. 
Additionally,  on  |u!y  21. 1994,  HUD 
published  a  notice  announcing  a 
sc:hedu)e  of  public  meetings  that  would 
he  heM  across  the  country  to  disatss 
the  issue  of  discrimimOory  and 
nondiscriminatory  property  insurants 
practices.  The  July-  21,  1994  notice 
provides  for  the  following  public 


meetings:  August  18,  1994,  Chicago,  IL; 
September  22.  1994,  in  San  Francisco, 
CA;  October  18,  1994.  in  Atlanta,  GA; 
and  October  27, 1994.  in  Boston,  MA. 

Statement  of  Need: 

Regulations  on  the  subject  of 
nondiscrimination  in  property 
insurance  are  needed  to  provide 
guidance  to  the  property  insurance 
industry  on  what  constitutes 
discriminatory  property  insurance 
practice,  and  to  improve  the 
effectiveness  of  HUD's  enforcement 
through  issuance  of  a  regulation  that 
sets  forth  those  policies  and  practices 
in  the  provision  of  property  insurance 
that  constitute  violations  of  the  Fair 
Housing  Act.  Additionally,  this 
regulation  assists  the  Secretary  of  HUD 
in  carrying  out  the  Secretary's 
obligation  to  affirmatively  fiirther  fair 
housing,  as  mandated  by  the  Fair 
Housing  Act. 

Summary  of  the  Legal  Basis: 

The  Fair  Housing  Act  prohibits 
discrimination  in  the  provision  of 
property  insurance  on  the  basis  of  race, 
color,  national  origin,  religion,  sex, 
familial  status  and  disability. 

Alternatives: 

Executive  Order  12892,  entitled 
"Leadership  and  Coordination  of  Fair 
Housing  in  Federal  Programs: 
Affirmatively  Furthering  Fair  Housing" 
signed  by  President  Clinton  on  January 
17,  1994,  directs  the  Secretary  of  HUD 
to  promulgate  regulations  on  property 
insurance  discrimination. 

Anticipated  Costs  and  Benefits: 

Costs:  Additional  HUD  staffing,  travel 
and  consultant  costs  are  associated 
with  preparation  and  administration  of 
the  rule.  Property  insurers  will  be 
encouraged  to  eliminate  certain 
practices  and  adopt  others  which,  in 
some  cases,  may  involve  a  cost. 

Benefits:  Regulatory  guidance  to 
property  insurers  and  more  effective 
enforcement  by  HUD  will  provide 
greater  access  to  property  insurance  for 
protected  classes  resulting  in  greater 
access  to  mortgage  credit  and  increased 
homeownership. 

Risks: 

Failure  to  issue  a  regulation 
establishing  nondiscrimination 
standards  in  property  insurance 
practices  will  result  in  less  effective 
enforcement  by  HUD,  the  rights  or 
protected  classes  will  continue  to  be 
violated  at  present  levels,  and 
homeownership  opportunities  will  be 


deprived  or  reduced  for  protected-class 
members. 

rimetable: 

Action 

Date          FR  Ota 

ANPRM                        08/16/94    59  FR  41995 
ANPRM  Comment       10/17/94 

Period  End 
NPRM                          09/00/95 
Final  Action                 07/00«6 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

State.  Federal 
Agency  Contact: 

Peter  Kaplan 

Director,  Office  of  Regulatory  Initiatives 

and  Federal  Coordination 

Department  of  Housing  and  Urban 

Development 

Office  of  Fair  Housing  and  Equal 

Opportunity 

202  708-2904 

RIN:  2529-AA73 
HUD— FHEO 


PROPOSED  RULE  STAGE 


75.  DEFINITION  OF  "SIGNIFICANT 
FACILITIES  AND  SERVICES"  (FR- 
3502) 

Legal  Authority: 

42  use  5301 

CFR  Citation: 

24  CFR  100 

Legal  Deadline: 

NPRM,  Statutory,  April  28.  1993. 

At>stract: 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Rights  Act  of  1968,  as  amended 
by  the  Fair  Housing  Amendments  Act 
of  1988)  exempts  "housing  for  older 
persons"  from  the  Fair  Housing  Act's 
prohibition  against  discrimination  on 
the  basis  of  familial  status.  The  purpose 
of  the  prohibition  against 
discrimination  on  the  basis  of  familial 
status  and  the  "housing  for  older 
persons"  exemption  is  to  protect 
families  with  children  from 
discrimination  in  housing  without 
unfairly  limiting  housing  choices  for 
elderly  persons.  In  enacting  the  Fair 
Housing  Act,  the  Congress  mandated 
that,  in  determining  whether  housing 
qualifies  as  housing  for  older  persons 
55  years  of  age.or  older,  the  Secretary 


of  HUD  develop  regulations  which 
include  the  following  factor,  among 
others:  the  existence  of  significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  or  social 
needs  of  older  persons. 

Section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
instructs  the  Secretary  of  HUD  to  make 
rules  defining  what  are  significant 
facilities  and  services  specifically 
designed  to  meet  the  physical  and 
social  needs  of  older  persons.  On  July 
7,  1994,  HUD  published  a  proposed 
rule  that  expounds  upon  the  significant 
facilities  and  services  requirements 
governing  "55  or  over  housing."  The 
July  7, 1994,  proposed  rule  strives  to 
provide  as  much  certainty  as  possible 
regarding  the  determination  whether 
housing  qualified  as  housing  for  older 
persons,  but  avoids  a  single,  precise, 
mathematical-like  standard,  which 
given  the  variety  of  housing  facilities 
and  range  of  services  is  not  possible 
or  equitable.  The  rule  attempts  to 
provide  a  flexible  standard  that  refiects 
regional  variations  in  services  and 
facilities  which  distinguish  housing  for 
older  persons  from  other  housing  in  the 
area,  and  takes  into  consideration 
variations  determined  by  the  geography 
of  the  site  or  by  the  differences  in  the 
nature  or  cost  of  the  housing  in 
question. 

To  ensure  broad  public  participation 
and  input  in  this  rulemaking  process, 
the  proposed  rule  provides  for  a  90- 
day  public  comment  period. 
Additionally,  the  Assistant  Secretary 
for  Fair  Housing  and  Equal  Opportunity 
scheduled  four  public  meetings  across 
the  country  to  solicit  additional 
comment  on  this  rule.  The  schedule  of 
meetings  is  as  follows:  August  15,  1994, 
Fontana.  CA;  August  25.  1994,  Tampa, 
FL;  September  29,  1994,  Phoenix,  AZ; 
and  October  6,  1994,  Washington,  DC. 
Through  this  extended  opportunity  for 
public  comment,  the  Department  seeks 
to  identify  as  many  factors  as  possible 
that  clearly  distinguish  housing  for 
older  persons  (housing  intended  for 
and  operated  as  housing  for  older 
persons)  from  other  housing,  and  to 
allow  affected  groups  to  voice  their 
concerns  and  questions  on  the 
exemption  provided  for  "55  or  over" 
housing. 

Statement  of  Need: 

Housing  providers,  elderly  persons,  and 
families  with  children  need  to  be  able 
to  ascertain  with  confidence  whether  a 
housing  facility  qualifies  as  housir  •  for 
older  persons  under  the  Fair  Hou."^ 
Act.  Clearly  defined  standards  sen  c  lo 
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protect  all  thra*  groups.  Clearly  defined 
standards  will  help  prevent  housing 
providers  from  violating  Fair  Housing 
.^ct  requinawnts  and  i»-ill  help  to 
avoid  the  limitation  of  housing  options 
for  both  elderly  persons  and  families 
with  children. 

Summary  of  the  Legal  Basis: 

The  Fair  Housing  Act  prohibits 
discrimination  against  fern; lies  with 
children  under  18  but  allows  an 
exception  for  housing  for  older  persons. 

Altornathres: 

Section  919  of  the  Housing  and 
Community  Development  Act  of  1992 
requires  the  Secretary  of  HUD  to  issue 
angulations  that  define  "significant 
facilities  speaHcaliy  designed  to  meet 
the  physical  or  social  needs  of  older 
persons." 

Anticipated  Costs  and  Benefits: 

(x»sts:  Providers  of  housing  for  oldt!r 
persons  claiming  the  exemption  may 
incur  costs  in  establishing  that  their 
property  has  significant  facilities  and 
services  as  set  forth  in  the  proposed 
guidelines 

Btsncfits:  The  ciarincation  provided  by 
the  proposed  rule  will  enable  housing 
providers  to  clearly  establish  their 
exemption  status.  The  result  will  be  a 
reduction  in  inappropriate  denials  of 
housing  to  Camilies  with  children 

Risks: 

Without  clearly  defined  stundards. 
housing  providers  that  claim  the 
exemption  would  be  at  much  greater 
risk  of  being  found  in  noncompliance 
v\ith  Fair  Housing  Act  requirements  as 
d  resuh  of  a  HUD  investigation  of  a 
complaint.  There  also  would  be 
increased  risk  of  intentional  or 
inadvertent  instances  of  inappropriate 
denial  of  housing  opportunities  to 
familifs. 

Timetable: 
Action 


FR  ate 


NPRM 

NPRM  Comment 

Perod  End 
Final  Action 


07«7/94    59  fR  34902 
10«S'94 


02(Xy95 

Small  Entities  Affected: 

Businesjies.  Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected: 
State.  Local.  Federal 


Agency  Contact 

Peter  Kaplan 

Director.  Office  of  Regulatory  Initiatives 

and  Federal  Coordination 

Department  of  Housing  and  Urban 

Development 

Office  of  Fair  Housing  and  Equal 

Opportunity 

202  708-2904 

RIN:  2529-AA66 


HUD— FHEO 

76.  DISPARATE  IMPACT  RULE  (FR- 
3534) 

Legal  AuttMrity: 

42  use  3600  to  3619 
CFR  Citation: 
24  CFR  100 

Legal  Deadline: 
None 

Abstract: 

This  rule  will  describe  those  policies 
and  practices  in  real  estate- related 
transactions  which,  while  neutral  on 
their  face.  may.  in  some  circumstances, 
violate  the  Fair  Housing  Act  because 
they  ha\'e  a  disparate  impact  upon 
protected  classes.  It  will  also  describe 
the  standards  required  to  demonstrate 
business  necessity  and  the  absence  of 
alternatives  with  a  less  discriminatory 
impact. 

Following  the  innovation  introduced 
recently  u-ith  the  significant  facilities 
and  ser\'ices  rule,  this  rule  will  have 
an  appendix  containing  extensive 
examples  of  fact  patterns  and  the 
circumstances  in  which  there  may  be 
violations  of  the  Act. 

Statement  of  Need: 

To  promote  compliance  by  the  real 
estate  industry  and  assist  HUD 
investigators  b\'  setting  forth  the 
standards  to  be  applied  in  determining 
whether  a  violation  of  the  Fair  Housing 
Act  has  occurred  or  is  about  to  occur 
as  a  result  of  business  practices  which, 
while  neutral  on  their  face,  have  a 
disparate  impact  on  protected  classes. 

Surmnary  of  the  Legal  Basis: 

The  Fair  Housing  Act  prohibits 
discrimination  on  the  basis  of  race, 
color,  national  origin,  sex.  religicm. 
familial  status  or  disability. 

Alternatives: 

Rely  on  Administrative  Law  Judge  and 
court  decisions  on  a  case-by-case  basis 
for  providing  guidance  to  the  real  estate 
industry-  and  HUD  investigators. 


Anticipated  Costs  and  Benefrts: 

Costs;  Firms  in  the  real  estate 
transactions  industry  will  incur  costs  to 
develop  and  implement  practices  to 
avoid  violating  the  Act  according  to  the 
guidelines  may  be  higher  in  the  rule. 
Operating  costs  under  these  new 
practices  may  be  higher  or  lower  than 
previous  practices. 

Benefits:  Clearer  and  more  rapid 
adjudication  cases  of  discrimination  in 
real  estate  transactions.  A  reduced 
incidence  of  discrimination  in  real 
estate  transactions  as  firms  conform 
business  practices  to  the  new 
guidelines.  Better  bousing  and  labor 
market  outcomes  for  protected  classes. 

Risks: 

The  real  estate  industr>  is  at  risk  of 
substantial  penalties  for  even 
unintentional  viol^ons  of  the  Fair 
Housing  Act  without  being  able  to  self- 
regulate  using  the  guidance  this 
regulation  will  provide. 

Without  this  regulation,  detecting  and 
proving  disparate  impact  will  continue 
to  be  very  difficult  and  victims  will 
continue  to  suffer  highpr  than  necessary 
levels  of  discrimination. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


10AXV94 

03«0/95 


Small  Entities  Affected: 

Nonr 

Goverrwnent  Levels  Affected: 

State.  Local.  Federal 
Agency  Contact 

Peter  Kaplan 

Director.  Office  of  Regulatory  Initiatives 

and  Federal  Coordination 

Department  of  Housing  and  Urban 

Development 

Office  of  Fair  Housing  and  Equal 

Opportunitv 

202  708-2904 

RIN:  2529-AA67 


HUD— FHEO 

77  •  NONDISCRIMINATION  IN 
MOf^TGAGE  LENDING  UNDER  THE 
FAIR  HOUSING  ACT  (FR-373i) 

Legal  Authority: 

42  use  3600  to  3619 
CFR  Citation: 

24  CFR  100 

Legal  Deadline: 
None 


Abstract 

This  rule  is  similar  to  HUD's  rule  on 
Discrimination  in  Property  Insurance 
under  the  Fair  Housing  Act,  which  is 
discussed  elsewhere  in  Regulatory  Plan 
entry  2529-AA73  but  will  address  the 
subject  of  discrimination  in  mortgage 
lending  under  the  Fair  Housing  Act 
The  Fair  Housing  Act  makes  it 
imlawful  to  discriminate,  among  other 
things,  in  the  financing  ofdwellings  on 
the  basis  of  race,  color,  religion,  sex, 
national  origin,  disability,  or  famiUal 
status.  (Title  Vffl  of  the  Civil  Rights  Act 
of  1968,  as  amended  by  the  Fair 
Housing  Amendments  Act  of  1988,  is 
referred  to  as  the  Fair  Housing  Act.) 

To  ensure  that  the  protected  classes 
have  fair  access  to  mortgage  credit,  this 
rule  will  identify  and  describe  policies 
and  practices  in  the  mortgage  lending 
industry  which  may  be  violations  of  the 
Fair  Housing  Act.  It  will  implement 
those  provisions  of  the  Fair  Housing 
Act  that  prohibit  discrimination  in  the 
making  of  real  estate-related  loans  and 
other  financial  assistance.  Additionally, 
Executive  Order  12892,  entitled 
"Leadership  and  Coordination  of  Fair 
Housing  in  Federal  Programs: 
Affirmatively  Furthering  Fair  Housing" 
signed  by  President  Clinton  on  January 
17,  1994,  directs  the  Secretary  of  HUD 
to  promulgate  regulations  on  the 
subjects  of  mortgage  lending 
discrimination  and  property  insurance 
discrimination. 

To  ensure  broad  public  participation  in 
the  development  of  regulations  on 
nondiscrimination  in  lending  practices, 
HUD  intends  to  conduct  four  public 
meetings  in  Federal  Fiscal  Year  1995 
on  this  subject,  and  to  solicit  public 
comment  that  will  be  taken  into 
consideration  in  development  of  the 
proposed  rule. 

Statement  of  Need: 

The  regulation  is  needed  to  implement 
those  provisions  of  the  Fair  Housing 
Act  that  prohibit  discrimination  in  the 
making  of  mortgage  loans  and  other 
real  estate-related  financial  assistance. 
It  is  also  needed  to  provide  guidance 
to  the  real  estate  industry  on  what 
constitutes  a  lending  violation  under 
the  Fair  Housing  Act. 

Summary  of  the  Legal  Basis: 

The  Fair  Housing  Act  prohibits 
discrimination  in  the  making  of 
mortgage  loans  and  other  real  estate- 
related  financing  on  the  basis  of  race, 
color,  national  origin,  religion,  sex, 
familial  status  and  disability. 


Alternatives: 

Executive  Order  12892,  entitled 
"Leadership  and  Coordination  of  Fair 
Housing  in  Federal  Programs: 
Affirmatively  Furthering  Fair  Housing" 
signed  by  President  Clinton  on  January 
17,  1994,  directs  the  Secretary  of  HUD 
to  promulgate  regulations  on  mortgage 
lending  discrimination. 

Anticipated  Costs  and  Benefits: 

Costs:  Additional  HUD  staffing,  travel 
and  consultant  costs  are  associated 
with  preparation  and  administration  on 
this  rule.  Mortgage  lenders  will  be 
encouraged  to  eliminate  certain  ^ 

practices  and  adopt  others  which,  in 
some  cases,  involve  a  cost. 

Regulatory  guidance  to  mortgage 
lenders  and  more  effective  enforcement 
by  HUD  will  result  in  greater  access 
to  mortgage  credit  for  protected  classes 
and  increased  homeownership. 

Rislts: 

Failure  to  issue  a  regulation 
establishing  nondiscrimination 
standards  in  lending  practices  will 
result  in  less  effective  enforcement  by 
HUD,  the  rights  of  protected  classes 
will  continue  to  be  violated  at  present 
levels,  and  homeownership 
opportunities  will  be  deprived  or 
reduced  for  protected  class  members. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


07/0(V95 
12rtXV95 


Small  Entities  Affected: 

Businesses 

Govemment  Levels  Affected: 

State,  Local,  Federal 

Agency  Contact 

Peter  Kaplan 

Director,  Office  of  Regulatory  Initiatives 

and  Federal  Coordination 

Department  of  Housing  and  Urban 

Development 

Office  of  Fair  Housing  and  Equal 

Opportunity 

202  708-2904 

RIN:  2529-AA72 

HUD-FHEO 

78.  REQUIREMENTS  FOR 
AFFIRMATIVELY  FURTHERING  FAIR 
HOUSING  IN  HUD'S  HOUSING  AND 
COMMUNITY  DEVELOPMENT 
PROGRAMS  (FR-3565) 

Legal  Authority: 

42  use  3600  to  3619 


CFR  Citation: 

24  CFR  150 

Legal  Deadline: 

None 

Abstract 

The  Fair  Housing  Act  (Title  VIII  of  the 
Civil  Rights  Act  of  1968,  as  amended 
by  the  Fair  Housing  Amendments  Act 
of  1988)  provides,  within  constitutional 
limitations,  for  fair  housing  throughout 
the  United  States  and  prohibits 
discrimination  in  the  sale,  rental,  and 
financing  of  dwellings  based  on  race, 
color,  religion,  sex,  handicap,  familial 
status  or  national  origin.  The  Fair 
Housing  Act  places  the  responsibility 
for  the  administration  and  enforcement 
of  fair  housing  upon  the  Secretary  of 
HUD.  The  Fair  Housing  Act  also  places 
an  affirmative  obligation  upon  the 
Secretary  of  HUD  to  administer 
departmental  programs  and  activities 
relating  to  housing  and  urban 
development  in  a  manner  to 
affirmatively  further  fair  housing. 

This  rule  (the  AFFH  rule)  %vill  amend 
HUD's  program  regulations  (except 
community  development)  to  require  the 
recipients  of  HUD  financial  assistance 
£md  participants  in  HUD-administered 
mortgage/insurance  programs  (Housing, 
Public  Housing,  FHA,  etc.)  to 
affirmatively  further  fair  housing.  The 
AFFH  rule  will  establish  the  policies, 
procedures  and  performance  standards 
for  HUD-funded  entities  to  administer 
their  housing  ptt^ram  in  a  manner  that 
affirmatively  furthers  tait  housing,  that 
is  in  a  manner  that  ensures  that  the 
families  that  they  serve  have  a  choice 
of  housing  in  their  income  range 
throughout  a  metropolitan  area  on  a 
nondiscriminatory  basis. 

HUD  also  has  under  development  a 
Fair  Housing  Plan  rule  that  is  discussed 
elsewhere  in  HUD's  Regulatory  Plan. 
The  Fair  Housing  Plan  rule  covers  only 
community  development  formula  grant 
programs.  Iq  order  for  HUD  to  carry 
out  its  duty  imder  the  Fair  Housing  Act 
to  administer  HUD's  other  programs  in 
a  manner  that  affirmatively  furthers  fair 
housing.  HUD  proposes  this  separate 
stand-alone  rule  on  affirmatively 
furthering  fair  housing. 

The  AFFn  rule  proposes  to  require  that 
all  HUD  program 

participants/recipients  conduct  an 
assessment  of  their  policies,  practices, 
procedures,  and  fair  housing  impact; 
determine  which  are  barriers  to  fair 
housing  choice  or  discriminatory 
housing  practices,  or  which  have  a 
discriminatory  impact  on  persons 
covered  by  the  Fair  Housing  Act; 
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eliminate  these  policies,  practices, 
and/or  procedures  and  replace  them 
with  nondiscriminatory  ahematives  or 
remove  them  completely  if  they  have 
no  valid  business  purpose:  submit  a 
plan  which  shows  the  corrective 
actions  taken  and  a  schedule  for 
completion  as  a  p>art  of  their  initial 
program  submission,  at  renewal  of 
participation,  or  other  appropriate  point 
in  the  program  process. 

HUD  ivill  review  the  submission  of  the 
AFFH  plan  under  the  same  principles 
set  out  in  the  Fair  Housing  Plan  rule. 
HUD  will  monitor  a  recipient's 
performance  remotely  as  well  as  on- 
site. 

Statement  of  Need: 

The  Fair  Housing  Act  speciRcally 
directs  the  Secretary  of  HUD  to 
administer  HUD's  housing  programs  in 
a  manner  that  affirmatively  furthers  fair 
housing  To  date,  recipients  of  HUD 
Hnancial  assistance  and  participants  in 
HUO-administered  mortgage/insurance 
programs  have  been  subject  to  limited 
HUD  requirements  to  afTirmatively 
further  fair  housing,  for  example, 
through  affirmative  fair  housing 
marketing  requirements  and  site  and 
neighborhood  standards. 

Additionally,  several  recipients  of  HUD 
financial  assistancb  and  participants  in 
HUD-administered  mortgage/insurance 
programs  maintain  policies,  practices, 
and  procedures  which,  although 
unintended,  have  a  discriminatory 
result  or  constitute  impediments  to  fair 
housing  choice.  These  policies, 
practices  and  procedures  frequently 
exclude  persons  covered  by  the  Fair 
Housing  Act  from  receiving  the  full 
benefits  of  these  programs. 

This  rule  will  be  a  first  step  in  ensuring 
that  HUD's  statutory  duty  to 
affirmatively  further  fair  housing  is 
carried  out  in  an  effective  and 
enforceable  manner  by  establishing 
uniform  standards  and  guidelines  and 
by  requiring  recipients  to  ensure  they 
are  complying  with  this  duty  by 
identifv'ing  policies,  practices  and 
procedures  which  affirmatively  further 
or  fail  to  affirmatively  further  fair 
housing,  or  are  discriminatory  housing 
practices. 

Summary  of  the  Legal  Basis: 

Section  808(e)(5)  of  the  Fair  Housing 
Act  requires  the  Secretary  of  HUD  to 
administer  HUD  programs  In  a  manner 
which  affirmatively  furthers  fair 
housing. 


Alternatives: 

Section  815  of  the  Fair  Housing  Act 
directs  the  Secretary  to  issue  such  rules 
to  carry  out  the  Act.  Given  the 
Secretary's  obligation  to  administer 
HUD's  housing  programs  in  a  manner 
that  affirmatively  furthers  fair  housing, 
it  was  determined  that  the  most 
effective  mechanism  to  ensure  that  this 
obligation  is  met  is  to  amend,  by 
rulemaking,  HUD's  programs  to  require 
HUD  recipients  to  comply  with  this 
statutory  duty.  Establishing  this 
requirement  by  regulation  (as  opposed 
to  a  notice  or  handbook)  ensures 
compliance  by  State,  and  local 
governments  and  other  HUD  recipients. 
The  rule  will  establish  the  procedures 
and  standards  by  which  HUD  recipients 
can  fulfill  this  duty  to  affirmatively 
furiher  fair  housing,  and  provide  the 
public  with  the  opportunity  to 
comment  before  issuing  this  rule  for 
effect. 

Anticipated  Costs  and  Ber>efits: 

Costs:  Many  of  the  principles  of 
affirmatively  furthering  fair  housing  are 
already  contained  in  several  HUD 
program  regulations,  notices,  and 
handbooks,  and  it  is  anticipated  that 
where  HUD  programs  are  already 
largely  adhering  to  and  implementing 
these  principles,  the  administrative 
burden  on  recipients  to  ensure  that 
they  are  in  compliance  with  this  Fair 
Housing  Act  requirement  will  be 
minimal.  For  other  recipients,  costs 
will  be  incurred  in  evaluating  their 
current  housing  policies  to  ensure  that 
the  consequences  of  these  policies  do 
not  result  in  limiting  housing  choice 
in  a  discriminatory  manner. 

Benefits:  This  rule  is  anticipated  to 
expand  housing  choice  for  all  persons, 
regardless  of  race,  color,  religion,  sex 
or  national  origin,  and  concomitantly 
to  reduce  the  number  of  segregated 
communities  in  the  United  States. 

Risks: 

Failure  to  publish  this  rule  jeopardizes 
the  housing  options  of  persons 
protected  by  the  Fair  Housing  Act.  and 
weakens  the  ability  of  HUD  and  HUD's 
recipients  to  carry  out  the  obligation 
imposed  by  the  Fair  Housing  Act  to 
affirmatively  further  fair  housing  in 
HUD's  bousing  programs.  This 
obligation  requires  clearly  defined  and 
enforceable  standards  so  that,  to  the 
extent  possible,  all  parties  are  aware  of 
their  rights  and  their  obligations  under 
the  Act.  The  standards  to  be  established 
by  the  AFFH  rule  wiU  benefit  housing 
authorities  and  project  owners  as  much 
as  they  protect  persons  protected  by  the 


Fair  Housing  Act.  Clearly  defined 
standards  will  eliminate  confusion  and 
perhaps  unnecessary  litigation 
concerning  whether  a  HUD  recipient  is 
in  violation  of  its  duty  to  affirmatively 
further  fair  housing. 

Timetable: 


Action 


Date 


PR  Cite 


NPRM  12/00/94 

NPRM  Comment  03/00/95 

Penod  End 

Final  Action  04/00/95 

Final  Action  Effective  07/00/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
State.  Local 

Agency  Contact: 

Laurence  D.  Pearl 

Director,  Program  Standards  &  Evaluation 

Department  of  Housing  and  Urban 

Development 

Office  of  Fair  Housing  and  Equal 

Opportunity 

202  708-0288 

RIN:  2529-AA69 

HUD— FHEO 

79.  FAIR  HOUSING  PLAN: 
AFFIRMATIVELY  FURTHERING  FAIR 
HOUSING  IN  COMMUNITY  PLANNING 
AND  DEVELOPMENT  PROGRAMS  (FR- 
3118) 

Legal  Authority: 

42  use  3601  to  3619;  42  USC  5304(b); 
42  USC  3535(d) 

CFR  Citation: 

24  CFR  570.904(c) 

Legal  Deadline: 

None 

Abstract 

This  rule  amends  24  CFR  570.904(c)  to 
require  recipients  of  HUD  community 
development  formula  grants  to  develop 
a  Fair  Housing  Plan  (FHP).  The 
principal  components  of  the  FHP  are: 
an  analysis  of  impediments  to  fair 
housing  choice;  a  list  of  actions  with 
measurable  results  to  eliminate  the 
identified  impediments  to  fair  housing 
choice  (fair  housing  action  plan); 
supporting  documentation;  and  options 
of  flexible  site  selection  standards  and 
metropolitan  area-wide  planning. 
Section  570.940(c)  does  not  currently 
require  a  FHP.  but  it  does  emphasize 
the  need  for  grantees  to  conduct  an 
analysis  of  impediments  (AI),  which 
about  100  grantees  of  a  universe  ol  800 


have  completed.  Grantees  which  have 
not  completed  an  AI  on  the  date  the 
rule  is  pubhshed  in  final  form  will 
have  9  months  to  do  so. 

The  AI  is  described  in  the  rule  in 
detail.  It  is  the  undergirding  for  the  fair 
housing  action  plan,  which  sets  out  the 
specific  action  required  by  the  grantee 
to  eliminate  the  discriminatory  housing 
practices  or  impediments  to  choice 
identified  by  the  AI.  The  AI  can  be 
conducted  by  the  grantee,  institutions 
of  higher  education,  local  public  or 
private  fair  housing  entities  and  real 
estate  and  lending  industry  groups, 
contractors,  or  any  combination  thereof. 
States  and  small  community  grantees 
are  not  required  to  do  a  full  AI,  as  are 
entitlement  communities. 

The  rule  reiterates  the  availability  of 
HUD  community  development  formula 
grant  funds  for  conducting  the  AI  and 
formulating  the  fair  housing  action 
plan.  Activities  to  eliminate 
discriminatory  practices  or 
impediments  to  choice  which  are 
eligible  activities  under  the  CDBG 
program  and/or  HOME  can  be  hmded 
through  those  programs. 

This  rule  provides  that  HUD  will 
review  the  jurisdiction's  FHP  to 
determine  whether  the  AI  is  plainly 
inconsistent  with  known  facts,  the 
corrective  actions  are  plainly 
inadequate  given  the  facts,  actions  are 
not  taken  as  described,  or  there  is 
independent  evidence  indicating  a 
violation  of  the  Pair  Housing  Act.  Any 
assurances  given  to  HUD  must  have 
been  satisfied. 

To  famiUarize  the  pubfic  with  this 
proposed  rule,  the  Department  will 
conduct,  throughout  the  country,  six 
sjTTiposia  titled  "Fair  Housing  Planning 
in  America,"  after  the  rule  is  published. 
The  Department  has  already  briefed 
and  solicited  input  from  various  public 
interest  groups  (such  as  the  National 
League  of  Cities  and  the  Conference  of 
Mayors)  and  participated  in 
conferences  sponsored  by  the  Council 
of  State  Community  Development 
Agencies  and  the  National  Community 
Development  Association. 

Statenoent  of  Need: 

Many  States  and  cities  which  receive 
HUD  formula  grant  funds  continue  to 
have  pohcies,  practices  and  procedures 
which  result  in  discriminatory  housing 
practices  in  violation  of  the  below  cited 
laws.  Some  of  these  grantees  are 
communities  which  have:  illegally 
segregated  public  housing  and/or 
neighborhoods;  biased  lending 
practices;  restrictive  covenants; 
exclusionary  zoning;  etc. 


CDBG  Entitlement/state  grantees. 
HOME.  ESC  and  HOPWA  recipients  are 
required  to  affirmatively  further  fair 
housing  as  a  prerequisite  to  receiving 
HUD  fimds.  This  proposed  rule 
provides  clear  guidance  for  fulfilling 
this  mandate. 

The  rule  gives  a  description  of 
obligations  of  States  and  local 
governments  for  carrying  out  the 
mandate  to  affirmatively  further  fair 
housing  through  conducting  the  AI  and 
implementing  a  fair  housing  action 
plan  which  addresses  problems 
identified  through  the  AI.  Taken 
together,  the  AI  and  the  fair  housing 
action  plan  constitute  the  fair  housing 
plan. 

The  fair  housing  plan  is  intended  to 
implement  the  affirmatively  furthering 
component  of  the  Consolidated  Plan 
Rule  which  combines  application 
requirements  of  formula-driven  CD 
programs. 

The  rule  will  provide  guidance  to  HUD 
staff  and  grantees  in  connection  writh 
the  requirement  to  affirmatively  further 
fair  housing. 

Summary  of  the  Legal  Basis: 

Fair  Housing  Act  section  808(e)(5), 
sections  104(b)(2)  and  106(d)(5)(B)  of 
the  Housing  and  Community 
Development  Act  of  1974,  and  Section 
105(b)(13)  of  the  Cranston-Gonzalez 
National  Affordable  Housing  Act 
require  the  HUD  Secretary  to 
administer  all  HUD  programs  in  a 
manner  which  affirmatively  furthers 
fair  housing. 

Alternatives: 

Do  not  issue  rule.  This  is  unacceptable 
because  grantees  have  requested 
guidance  to  clarify  their  legal  obligation 
to  affirmatively  furthering  fair  housing 
in  HUD  programs,  both  in  response  to 
prior  rulemakings  involving  the  CDBG 
program  and  involving  the 
Comprehensive  Housing  Affordability 
Strategies. 

Issue  notice  Br  handbook.  We  explored 
this  alternative  and  found  the 
requirement  will  need  a  rule  to  assure 
compliance  by  State  and  local 
governments. 

Anticipated  Costs  and  Benefits: 

Costs:  Each  recipient  of  HUD  assistance 
will  have  to  undertake  different  actions 
affirmatively  furthering  fair  bousing  on 
a  case-by-case  basis.  Such  action  will 
result  in  varying  costs. 

Benefits:  In  keeping  with  the  strong 
commitment  by  the  Department  to 
affirmatively  furthering  fair  housing. 


the  following  benefits  are  anticipated: 
Regulatory  clarity  for  entitlement 
recipients  on  their  obligations  to 
affirmatively  further  fair  housing, 
significantly  greater  housing  choice  and 
opportunity  for  protected  classes,  and 
customized  remedy  for  locally 
identified  housing  and  related 
discriminatory  practices. 

Risks: 

If  this  rule  were  not  published,  the 
requirement  for  the  HUD  Secretary  to 
affirmatively  further  fair  housing  in  the 
Department  would  not  be  sufficiently 
implemented.  Illegal  housing 
segregation,  lack  of  fair  housing  choice, 
biased  lending  practices,  restrictive 
covenants,  exclusionary  zoning,  etc.,  in 
communities  receiving  community 
development  assistance  would  be 
extremely  difficult  to  identify  and 
eradicate  by  the  Federal  Government 
alone  given  current  resources. 

Timetable: 


Action 


Date 


FR  Ctta 


NPRM  12/00/94 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 

State.  Local 

Agency  Contact 

Dudley  Gregorie 

Director,  Program  Standards  Division 

Depprtment  of  Housing  and  Urban 

Development 

Office  of  Fair  Housing  and  Equal 

Opportunity 

202  708-2288 

RIN:  2529-AA54 

HUD— Office  of  Public  and  Indian 
Housing  (PIH) 


PROPOSED  RULE  STAGE 


&G  PUaLIC  HOUSING  DEVELOPMENT 
REGULATIONS  (FR-3569) 

Legal  Authority: 
42  USC  1437c 
CFR  Citation: 
24  CFR  941 
Legal  Deadline: 
None 

Abstract 

This  rule  proposes  to  make 
comprehensive  revisions  to  the 
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regulations  in  24  CFR  part  941  that 
govern  the  pubhc  housing  development 
program  (including  acquisition)  to 
reflect  HUD'S  proposal  to  totally 
redesign  this  program.  The  purpose  of 
the  program  redesign  is  to  simplify  the 
public  housing  development  process  by 
giving  public  housing  agencies  (PHAs) 
and  localities  maximum  flexibility  in 
developing  public  housing  in  their 
communities.  The  revised  procedures 
proposed  by  HUD  will  shift 
responsibilities  for  decisionmaking 
from  HUD  Headquarters  to  the  Field 
OfTices  and  to  PHAs  wherever  possible: 
reassign  responsibility  for  development 
activities  to  Field  Office  Public  Housing 
Divisions,  to  ensure  coordination 
between  Headquarters  and  the  field; 
reduce  the  number  and  depth  of  HUD 
reviews,  and  in  the  case  of  "high 
performing"  PHAs,  eliminate  most 
HUD  reviews  of  development  activities; 
promote  the  development  of  units  in 
mixed-income  communities;  and  create 
HUD/PHA/local  Rovernment 
partnerships.  HUD  anticipates  that  the 
changes  will  reduce  the  public  housing 
development  time  by  6  to  9  months, 
on  average,  and  result  in  a  concomitant 
reduction  in  the  costs  of  development. 
The  pro{>osed  redesign  of  the  public 
housing  development  process  involved 
the  participation  of  public  housing 
agencies,  housing  industry 
organizations  and  other  groups  aflected 
by  the  public  housing  development 
program.  A  series  of  informal  meetings 
on  the  public  housing  development 
process  was  held  by  HUD  begiiming  in 
the  spring  of  1993.  The  conunents 
received  at  these  meetings  will  be 
reflected  in  the  proposed  rule  to  be 
published  in  February  1995. 

Statement  of  Need: 

The  public  housing  development 
regulations  in  24  CFR  part  241  and 
Handbook  (7417.1  REV-1)  have  not 
been  substantively  revised  since 
October  1980.  and.  as  a  result  do  not 
take  into  consideration  many  of  the 
statutory  changes  made  to  the  program 
since  1980.  In  addition  to  the  need  to 
update  the  program  regulations,  there 
is  a  need  to  revise  many  of  the  existing 
regulations  that  have  resulted  in  a  time- 
consuming  and  burdensome 
development  process.  Under  the 
existing  regulations.  PHAs  are  required 
to  obtain  HUD  approval  of  each  step 
in  the  development  process  before 
proceeding  the  next  step.  The  result  of 
this  step-by-step  approval  process  is  a 
preconstruction  pipeline  that  is 
estimated  at  approximately  $2  biUion 
and  dates  back  to  1980.  The  failure  to 
issue  updated  and  simplified 


regulations  would  resuh  in  continuing 
inactivity  in  the  inventory  of 
development  projects,  leading  to  a 
deterioration  in  the  housing  authorities' 
ability  to  bring  proposals  to  fruition 
due  to  escalations  in  cost,  which  in 
turn  leads  to  a  lack  of  sufficient  decent, 
safe  and  sanitary  housing  for  low- 
income  persons. 

Summary  of  tt>e  Legal  Basis: 
The  U.S.  Housing  Act  of  1937  (USHA 
of  1937)  is  the  authorizing  legislation 
for  the  pubbc  housing  development 
program.  The  USHA  of  1937  made 
changes  to  the  public  housing 
development  program  in  1981.  1983. 
1987.  1990.  and  1992.  plus  incremental 
amendments  were  made  in  annual 
appropriations  bills.  As  a  result  in 
particular  of  the  1987  and  1990 
amendments,  there  is  a  need  to  update 
processing  standards  and  criteria  to 
reflect  current  statutory  requirements 
and  to  facilitate  processing  of  proposed 
projects  in  a  stagnated  pipeline. 

Altamatlv—: 

HUD  considered  revising  handbooks  to 
address  the  many  changes  to  the  public 
housing  development  program  in 
advance  of  issuance  of  revised 
regulations.  However,  handbook 
revision  is  not  as  open  a  process 
(involving  public  participation)  as  is 
rulemaking,  and  the  handbook 
revisions  would  be  limited  to  those  that 
address  statutory  requirements  that 
involved  little  no  discretion  for 
implementation  on  the  part  of  HUD.  • 
The  type  of  comprehensive  revision 
contemplated  by  HUD  to  this  program 
requires  notice-and-comment 
rulemaking. 

Anticipatwl  Costa  and  Benefits: 
Costs:  Because  the  revised  regulations 
are  a  refinement  or  improvement  of 
existing  procedures,  and  should  result 
in  few  or  no  additional  monitoring  or 
reporting  burdens,  additional  costs  to 
PHAs  or  to  HUD  are  negligible. 

Benefits:  A  complete  revision  of  the 
public  housing  development 
regulations  will  provide  PHAs  and 
HUD  Field  Offices  with  the  maximum 
flexibihty  to  develop  public  housing 
that  is  more  oriented  to  the  needs  of 
the  community,  and  will  eliminate 
much  of  the  "red  tape"  currently 
associated  with  the  development 
process.  The  reduction  of  the 
burdensome  requirements  associated 
with  the  development  process  should 
result  in  reduced  administrative  costs 
and  development  costs  of  PHAs  and  an 
increase  in  the  supply  of  affordable 
public  housing  units. 


Risks: 

Failure  to  change  the  regulations  would 
result  in  continuing  inactivity  in  the 
inventory  of  development  projects,  and 
a  deterioration  in  the  housing 
authorities'  ability  to  bring  proposals  to 
fruition  due  to  escalations  in  cost. 
Funds  appropriated  by  the  Congress  to 

Erovide  decent,  safe,  and  sanitary 
ousing  for  eligible  families  would 
continue  to  be  underutilized. 

Timetabts: 


Action 


Date 


IFR  Cite 


NPRM 
Final  Action 


02/00/95 
10/00/95 


Small  Entities  Affected: 
Businesses 

Qovemm«nt  Levels  Affected: 

State.  Local.  Tribal 

Agency  Contact: 

Janice  D.  Rattley 

Director,  Office  of  Construction 

Rehabilitation.  &  Maintenance 

Department  of  Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

202  708-1800 

RIN:  2577-AB37 


HUD-PIH 


FINAL  RULE  STAGE 


81.  PUBLIC  HOUSING  MANAGEMENT 
ASSESSMENT  PROGRAM  (PHMAP) 
(FR.2897) 

Legal  Authority: 

42  use  3535(d);  42  USC  1437d(j) 

CFR  Citation: 
24  CFR  901 

Legal  Deadline: 

None 

Abstract 

This  rule  established  the  Public 
Housing  Management  Assessment 
Program  (PHMAP)  in  accordance  with 
Section  502  of  the  National  Affordable 
Housing  Act  of  1990  (approved  Nov. 
28.  1990,  PL  101-625,  104  Stat.  4079). 
Section  502  requires  HUD  to  assess  the 
management  performance  of  Public 
Housing  Agencies  (PHAs)  in  all  major 
areas  of  management  operations  and  to 
designate  troubled  and  mod-troubled 
PHAs.  PHMAP  uses  a  maximum  of  12 
indicators,  including  seven  specifically 


mandated  by  the  statute  and  five  other 
indicators  deemed  appropriate  by  HUD. 
A  PHA  designated  troubled  or  mod- 
troubled  is  required  to  enter  into  a 
memorandimd  of  agreement  (MOA)  with 
HUD  that  sets  forth  targets,  strategies, 
incentives  and  sanctions  for  improving 
its  management  performance.  In  the 
event  of  a  substantial  default  on  an 
agreement.  HUD  may  petition  the 
appropriate  State  or  Federal  court  of 
venue  for  the  appointment  of  a  receiver 
or  make  other  management  changes  for 
the  troubled  PHA.  HUD  is  also 
authorized  to  commend  exemplary 
PHAs. 

PHMAP  is  intended  to  foster  a  uniform, 
nationwide  level  of  excellence  in 
public  housing. 

Statement  of  Need: 

There  is  a  need  to  address  the 
following  issues  concerning  the  current 
PHMAP  regulation:  PHMAP  reporting 
and  processing  are  time-consuming; 
information  required  fi-om  PHAs  is  not 
always  submitted  by  HUD's  deadline; 
PHA  appeals  of  HUD  decisions  can 
extend  the  PHMAP  process  for  months; 
there  is  a  perception  that  the  system 
tracks  "paper"  performance  raiher  than 
"actual"  performance;  the  scoring 
process  results  in  redundant  operations 
and  excessive  paperwork;  and,  a  1993 
Inspector  General's  report  stated  that 
the  current  rule  and  handbook  lacked 
adequate  gmdelines,  procedures  and 
clarification  for  several  key 
performance  indicators.  Rulemaking  to 
address  these  issues  will  eliminate 
redundant  and  unnecessary  procedures 
and  paperwork,  minimize  the  volume 
of  PHMAP-related  correspondence,  and 
implement  the  IG's  recommendation. 

Summary  of  the  Legal  Basis: 

Section  502  of  the  National  Affordable 
Housing  Act  of  1990  requires  HUD  to 
establish  procedures,  under  the 
rulemaking  procedures  of  5  U.S.C.  553, 
for  designating  troubled  public  housing 
agencies. 

Alternatives: 

The  Department  has  promised  (in  the 
preamble  to  the  interim  rule)  that  the 
PHMAP  would  be  revised  on  a  regular 
basis,  as  warranted.  Three  years  of 
experience  under  existing  regulations 
and  procedures  make  the  case  that  a 
revised  rule  is  warranted  at  this  time. 
The  alternative  of  not  publishing  a 
regulatory  revision  is  not  viable,  for 
reasons  discussed  in  the  Statement  of 
Need  above. 


Anticipated  Costs  and  Benefits: 

Costs:  Because  the  revised  regulations 
are  a  refinement  or  improvement  of 
existing  procedures,  and  should  result 
in  few  or  no  additional  monitoring  or 
reporting  burdens,  additional  costs  to 
PHAs  or  to  HUD  are  negligible. 

Benefits:  By  increasing  the  objectivity 
of  the  assessment  program,  making  the 
assessment  program  more  performance- 
oriented  rather  than  simply 
compliance-oriented,  and  reducing 
certain  redundant  and  unnecessary 
procedures  and  paperwork 
requirements,  funding  of  public 
housing  services  can  be  better  targeted 
and  service  better  delivered  to  tenants. 

Risks: 

The  revision  of  the  PHMAP  reduces  the 
risk  of  misidentifying  housing 
authorities'  performance  levels, 
resulting  in  inefficient  or  ineffective 
application  of  program  funds  and/or 
technical  assistance.  Refined  • 
procedures  and  clarifications  are 
intended  to  assure  that  PHAs  will  be 
assessed  equitably,  and  because  PHAs 
use  the  PHMAP  to  conduct  self- 
assessments,  that  all  PHAs  would  be 
assessing  themselves  on  the  same  basis. 

Timetable: 


Action 


Date  FR  ate 


NPRM 

04/17/91    56  FR  15712 

NPRM  Comment 

06/17/91 

Period  End 

Interim  Final  Rule 

01/17/92    57  FR  2160 

Interim  Final  Rule 

02/18/92 

Effective  Date 

Interim  Final  Rule 

05/18/92 

Comment  Period 

End 

Final  Action 

^  2100194 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

State.  Local 

Agency  Contact 

Mary  Ann  Russ 

Director.  Office  of  Assisted  Housing 

Department  of  Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

202  708-1380 

RIN:  2577-AA8i9 


HUD— PIH 

82.  INDIAN  HOUSING  PROGRAM; 
PROPOSED  AMENDMENTS  (FR-3646) 

Legal  Authority: 

42  USC  1437;  25  USC  450(e) 


CFR  Citation: 

24  CFR  950 

Legal  Deadline: 

None 

Abstract 

On  August  1.  1994.  HUD  published  a 
proposed  rule  that  would  make 
comprehensive  amendments  to  the 
Indian  Housing  Consolidated  Program 
regulations  in  24  CFR  part  905.  The 
August  1.  1994  proposed  rule  also 
would  move  the  regulations  from  part 
905  to  950.  The  purpose  of  the 
amendments  is  to  simplify  the  Indian 
Housing  Program  processes,  reduce  the 
number  of  regulatory  requirements,  and 
provide  more  flexibility  to  local  tribal 
officials  and  Indian  housing  authorities 
(IHAs)  in  their  administration  of  Indian 
housing  programs.  The  proposed 
amendments  also  would  provide  greater 
discretion  and  responsibility  to  tril>al 
officials  and  IHAs  in  carrying  out  their 
housing  programs,  thereby  returning 
them  to  local  control. 

The  August  1,  1994  proposed  rule  is 
based  on  a  series  of  consultation 
meetings  with  entities  and  individuals 
directly  affected  by  the  regulations  in 
part  905.  In  September  1993,  HUD's  six 
Native  American  Program  Field  Offices 
began  extensive  consultation  with  IHAs 
and  tribal  officials  about  their 
experience  with  the  administration  and 
operation  of  Indian  housing  programs, 
and  solicited  comments  on  HUD's 
requirements  for  the  program.  In  March 
1994.  a  consultation  session  to  discuss 
proposed  changes  to  the  Indian 
Housing  Program  was  held  in 
Washington,  DC,  with  the  Native 
American  Indian  Housing  Council, 
eight  regional  IHA  associations.  Tribal 
leaders,  as  well  as  a  numlier  of 
representatives  of  the  Native  American 
housing  community. 

The  comments  received  at  the  March 
1994  consultation  session,  as  well  as 
the  comments  received  from  the 
September  1993  consultation  process, 
constitute  the  basis  of  the  program 
revisions  contained  in  the  August  1, 
1994,  proposed  rule.  Following 
consideration  of  additional  comments 
received  on  this  rule.  HUD  will  proceed 
to  publish  a  final  rule  amending  the 
Indian  Housing  Consohdated  Program 
regulations.  The  revised  Indian  Housing 
Consolidated  Program  regulations 
represent  a  key  step  in  re\'italizing  the 
Indian  Housing  Programs. 

Statement  of  Need: 

IHAs  and  Tribal  officials  have 
expressed  to  HUD,  both  during  and 
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before  the  consuhation  process,  the 
need  for  significant  revision  to  the 
existing  Indian  Housing  Consolidated 
Program  regulations.  These  officials 
advised  that  the  existing  regulations 
were  overly  burdensome,  and  impeded 
their  ability  to  carry  out  housing 
programs  for  Native  Americans  in  an 
effective  manner.  The  amendments 
proposed  to  be  made  by  the  August  1. 
1994.  rule  will  reduce  the 
administrative  burden  on  IHAs  and 
tribal  officials  and  provide  these 
officials  and  authorities  with  greater 
discretion  in  administering  their 
housing  programs. 

Additionally,  the  remions  to  24  CFR 
part  90S  respond  to  Executive  Order 
12866  (Regulatory  Planning  and 
Review)  which  directs  each  agency  to. 
among  other  things,  harmonize  Federal 
regulatory  actions  with  related  State, 
local  and  tribal  regulatory  and  other 
govenunental  functions,  minimize 
regulatory  burdens  to  the  extent       , 
possible,  and  draft  simple  and  easy-to- 
understand  regulations. 

Sufnmary  of  tfw  Legal  Baais: 

Title  II  of  the  United  States  Housing 
Act  of  1937  provides  fur  the 
establishment  of  the  Indian  Housing 
Program.  The  Indian  Housing  Program 
includes  the  rental.  Mutual  Help  and 
Tumiiey  III  Homeownership 
Opportuifity  Programs. 


Alternatives: 

In  its  consultation  session  with  IHAs 
and  Tribal  Officials.  HUD  considered 
alternatives  to  amending  the  existing 
regulations.  However,  the  provisions  of 
part  905  constitute  a  complete 
statement  of  HUD  regulations  afliecting 
the  development  and  operation  of 
Indian  Housing.  For  part  905  to 
continue  to  constitute  a  complete 
statement  of  HUD  regulations 
applicable  to  Indian  housing, 
amendments  to  part  90S  were 
necessary.  Additionally,  the  type  of 
comprehensive  revision  contemplated 
by  HUD  to  this  program  require  notice 
and  comment  rulenuiking 

Anticipated  Costs  and  Benefits: 

Costs:  Because  the  revised  regulations 
are  a  refinement  or  improvement  of 
existing  procedures,  and  should  result 
in  few  or  no  additional  monitoring  or 
repxirting  burdens,  additional  costs  to 
IHAs  or  to  HUD  are  negligible. 

Benefits:  The  rule  will  provide  IHAs 
with  greater  discretion  and 
responsibility  in  carrying  out  their 
housing  programs.  IHAs  nvill  be  able  to 
make  decisions  based  on  the  needs  nf 
their  community  so  that  IHA  activity 
will  better  suit  local  needs. 

Risks: 

If  the  revised  consolidated  rule  is  not 
published  in  final.  IHAs  and  tribal 
officials  will  continue  to  be  subject  to 
the  existing  regulations,  and  housing 


assistance  to  Native  Americans  could 
be  delayed  due  to  existing  burdensome 
regulatory  requirements. 

Timetat>le: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08«1/94    59  FR  39072 
09/30/94 

02/00% 


SmaH  Entities  Affactsd: 

Businesses 

Government  Levels  Affected: 
Local.  Tribal 

Agency  Contact 

Dominic  D.  Nessi 

Director.  Office  of  Native  American 

Programs 

Department  of  Housing  and  Urban 

Development 

Office  of  Public  and  Indian  Housing 

202  755-0032 

BIN:  2577-AB43 
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DEPARTMENT  OF  THE  INTERIOR  POI) 

Overview 

Ma)or  Objectives 

The  Department  of  the  Interior  (DOT) 
is  the  Nation's  principal  conservation 
agency,  responsible  for  the  management 
of  much  of  our  public  lands  and 
resources.  It  also  has  major 
responsibility  for  actions  involving 
American  Indians,  Alaska  Natives,  and 
residents  of  island  territories  under  the 
administration  of  the  United  States. 
DOI's  mission  is  to  encourage  the 
conservation  and  responsible 
management  of  the  Nation's  natural 
resources  and  to  fulfill  the  trust 
responsibilities  of  the  U.S.  Government. 

In  carrying  out  these  responsibilities, 
EKDI  pursues  the  following  major 
objectives: 

•  Preserving  the  nation's  national  park, 
wilderness,  and  fish  and  wildlife 
resources,  and  managing  its  public 
lands; 

•  Managing  the  supply  of  quality  water 
resources; 

•  Improving  the  Federal  Government's 
relatronship  with  State,  local,  tribal, 
and  territorial  governments; 

•  Promoting  the  economic  and  social 
well-being  of  American  Indians, 
Alaska  Natives,  and  people  of  the  U.S. 
territories;  and 

•  Enhancing  America's  ability  to  meet 
its  needs  for  domestic  energy  and 
mineral  resources. 

Major  Regulatory  Areas 

Only  one  of  DOI's  ten  bureaus — the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement — is  primarily  engaged 
in  activities  most  often  considered 
"regulatory."  Its  regulations  set 
environmental  standards  for  coal 
mining  and  reclamation  operations  and 
ensure  that  these  standards  are  met 
through  State  programs. 

A  number  of  other  bureau  activities, 
however,  have  regulatory  components. 
Those  regulations  serve  primarily  to 
facilitate  EXDI  programs,  which  focus 
upon  the  management  of  public  or  trust 
lands  and  natural  resoiuces  under  U.S. 
ownership  or  control.  Some  of  the  major 
areas  of  these  regulations  include: 

•  Management  of  migratory  birds  and 
preservation  of  certain  marine 
mammals  and  endangered  species; 

•  Management  of  dedicated  lands,  such 
as  national  parks,  wildlife  refuges, 
and  American  Indian  trust  lands; 

•  Management  of  public  lands  open  to 
multiple  use; 


•  Leasing  and  oversight  of  development 

of  Federal  energy,  mineral,  and 
renewable  resources; 

•  Management  of  revenues  from 

American  Indian  and  Federal 
minerals; 

•  Fulfillment  of  trust  and  other 

responsibilities  pertaining  to 
American  Indian  tribes; 

•  Natural  resource  damage  assessments; 
and 

•  Management  of  financial  and 

nonfinancial  assistance  programs. 

Regulatory  Policy 

DOI  Regulatory  Procedures  and 
Consistency  With  the  Administration 's 
Regulatory  Policies 

Within  the  general  requirements  and 
guidance  set  forth  in  Executive  Orders 
12866, 12612,  and  12630,  DOI's 
regulatory  program  seeks  to  accomplish 
the  following:  (1)  fulfill  all  legal 
requirements  as  specified  by  statutes  or 
court  orders;  (2)  perform  essential 
functions  that  cannot  be  handled  by 
non-Federal  entities;  (3)  minimize 
regulatory  costs  to  society  while 
maximizing  societal  benefits;  and  (4) 
operate  programs  openly,  efficiently, 
and  in  cooperation  with  Federal  and 
non-Federal  entities. 

To  help  meet  these  objectives,  DOI 
has  restructured  its  regulatory  process. 
In  mid-1993,  it  created  the  Office  of 
Regulatory  Affairs  (ORA)  within  the 
Office  of  the  Secretary.  A  primary 
function  of  ORA  is  to  help  ensure  that 
regulations  are  promulgated  in  a  timely 
and  efficient  manner.  As  part  of  this 
task,  ORA  requires  that  all 
bureaus/offices  establish  realistic 
rulemaking  schedules.  ORA  then 
monitors  the  development  of  all 
rulemakings  to  ensure  that  deadlines  are 
met.  This  structure  allows  the  public  to 
plan  more  effectively  for  anticipated 
regulatory  changes  and  helps  regulators 
focus  more  clearly  upon  issues  to  be 
regulated. 

ORA  also  coordinates  the 
development  of  rules  that  cross  bureau 
or  departmental  jurisdiction^  lines  and 
helps  ensure  that  agreements  are 
reached  on  policy  issues  early  in  the 
rulemaking  process.  This  system 
substantially  reduces  delays  caused  by, 
the  late  intervention  of  interested 
parties. 

Encouraging  Responsible  Management 
of  the  Nation's  Resources 

One  of  DOI's  fundamental  goals  is  to 
encourage  the  responsible  management 
of  the  Nation's  natural  heritage.  The 
regulatory  program  is  designed  to  help 
achieve  this  by  striking  appropriate 


balances  between  the  use  and 
preservation  of  natural  resources.  For 
example,  DOI  is  seeking  ways  to  provide 
incentives  for  users  of  public  resources 
to  adopt  long-term  strategies  designed  to 
meet  current  needs,  while  preserving 
resources  for  future  generations.  DOI 
also  is  seeking  to  ensure  that  the 
Govenunent  receives  fair  prices  for 
pubUc  resources.  For  instance,  DOI  is 
restructuring  certain  fee  schedules  so 
that  resource  consumption  fees  more 
accurately  reflect  value  received,  thus 
promoting  responsible  stewardship  and 
management  of  public  resources. 

A  specific  example  planned  for  fiscal 
1995  is  mining  reform.  If  the  Mining 
Law  of  1872  is  amended,  DOI  will 
develop  regulatory  policies  to  ensure, 
among  other  things,  that:  (1)  the 
American  people  receive  their  fair  share 
for  the  production  of  minerals  bom 
public  lands;  (2)  mining  operations  are 
conducted,  and  abandoned  mine  sites 
are  restored,  in  a  more  environmentally 
sound  maimer;  (3)  claims  holdings  fees 
are  paid  by  those  seeking  to  explore  for 
minerals  on  pubUc  lands;  and  (4)  the 
existing  land  patent  system  is 
eliminated. 

Minimizing  Regulatory  Burdens 

DOI  has  made  a  major  effort  to 
streamline  its  regulations  and  to  reduce 
the  burdens  that  they  impose.  Planning 
processes  for  land  use  and  water 
development  have  been  substantially 
modified  to  reduce  unnecessary  delays 
and  paperwork  associated  with  agency 
decisionmaking.  Moreover,  DOI 
currently  is  reviewing  existing 
regulations  to  determine  whether  their 
benefits  continue  to  outweigh  their  costs 
to  society.  Rules  will  continue  to  be 
reassessed  periodically,  and  needed 
changes  will  be  made  as  existing 
operations  are  evaluated. 

DOI's  review  of  potential  rules 
focuses  both  on  assuring  consistency 
with  broad  regulatory  policies  and  goals 
and  on  making  certain  that  rules  are 
technically  feasible  and  understandable. 
DOI  is  encouraging  the  use  of 
performance  standards  rather  than 
traditional  command-and-control 
regulations,  providing  regulated  entities 
vdth  greater  flexibility  to  develop  more 
efficient  and  less  burdensome 
compliance  procediu^s. 

The  Department  also  has  undertaken 
an  intiative  to  reform  the  style  in  which 
regulations  are  drafted.  Too  often,  rules 
are  poorly  written,  imclear,  and  difficult 
to  understand.  This  causes  confusion  for 
the  public  and  the  agencies  responsible 
for  implementng  the  regulations.  To 
remedy  this  problem,  the  Department  ::- 
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encouraging  the  use  of  "plain  English" 
in  rulemakings.  A  number  of  seminars 
have  been  held  on  this  rule-drafting 
technique,  and  several  promising  pilot 
projects  are  underway. 

Encouraging  Public  Partinpntion  and 
Involvement  in  the  Regulatory  Process 

One  of  the  goals  of  Executive  Order 
12866  is  to  ensure  that  the  public  has 
full  and  adequate  opportunities  to 
participate  in  the  development  of 
regulations.  Encouraging  increased 
public  participation  in  the  regulatory 
process  so  as  to  make  rpgulatory  policies 
more  responsive  to  our  customers' 
needs  is  a  priority  under  this 
Adminslration.  l5oi  is  n>aching  out  to 
communities  and  seeking  their  input  on 
a  variety  of  regulatory  issues.  For 
example,  the  Secretary  and  other  high- 
ranking  Departmental  officials  have 
held  numerous  public  meetings  around 
the  cotmtry  to  solicit  views  on  grazing 
reform  regulations,  hi  conjunction  with 
the  Indian  Health  Service,  thrpe  regional 
meetings  and  one  national  meeting  have 
been  held  to  solicit  input  on  proposed 
regulations  to  implomcnt  amt^ndinents 
tu  the  Indian  Sclf-Determination  and 
Education  Assistance  Act.  Currently. 
DOI  and  the  Indian  Health  Service  are 
developing  a  process  to  permit  tribes  to 
continue  working  with  the  Departments 
to  develop  the  final  rule. 

DOI  also  is  encouraging  the  use  of 
negotiated  rulemaking  to  develop  rules 
with  the  full  participation  of  affected 
communities.  Several  bureaus  currently 
are  either  employing  negotiated 
rulemaking  techniques  or  are  exploring 
whether  negotiated  rulemaking  is 
appruprialo  and  fea.sible  for  particular 
rules. 

Finally.  Departmental  policies  are 
designed  to  delegate  decisionmaking, 
including  development  and  operation  of 
DOI's  regulatory  prograjiis.  to  the  luwest 
appropriate  level.  With  decentralization, 
management  procedures  can  be 
developed  that  are  sensitive  to  the 
various  local  needs  and  interests 
affected  by  DOI  programs. 

Bureaus  and  Offices  Within  DOI 

The  following  are  brief  descriptions  of 
the  regulatory  functions  of  DOI's  major 
regulatory  bureaus  and  offices. 

0//jce  of  the  Secretary.  Office  of 
Environmental  Policy  and  Compliance 

The  regulator)'  funrtions  of  the  OfTire 
of  Environmental  Policy  and 
Compliance  (OEPC)  stem  from 
requirements  imder  section  301(c)  of  the 
Comprehensive  Environmental 
''espouse.  Compensation,  and  Liabilitv 


Act  of  1980.  as  amended  (CERCLA). 
Section  301(c)  requires  the  development 
of  natural  resource  damage  assessment 
rules  and  the  biennial  review  and 
revision,  as  appropriate,  of  these  rules. 
Rules  have  been  promulgated  for  the 
optional  use  of  natmal  resource  trustees 
to  assess  compensation  for  damages  to 
natural  resources  caused  by  oil  or 
hazardous  substances.  OEPC  is 
overseeing  the  study  and  possible 
promulgation  of  additional  rules 
pursuant  to  section  301(c)(2)  and  the 
review  and  possible  revision  of  the 
existing  rules  in  compliance  with 
section  301(c)(3). 

In  undertaking  DOI's  responsibilities 
under  section  301(c).  OEPC  is  striving  to 
meet  three  regulatory  objectives:  (1)  that 
the  minimal  amount  of  regulation 
necessary  be  developed;  (2)  that  the 
assessment  process  provide  for  tailoring 
to  specific  discharges  or  releases:  and 
(3)  that  the  process  not  bo  considered 
punitive,  but  rather  a  system  to  achieve 
fair  and  just  compensation  for  injuries 
sustained. 

Bureau  of  Indian  Affairs 

The  philosophy  of  the  Bureau  of 
Indian  Affairs  (BIA)  is  to  encourage  the 
development  and  management  of 
human  and  other  resources  among 
American  Indians  and  Alaska  Natives, 
to  encourage  tribal  assiunpUon  of  BIA 
programs,  and  to  fulfill  trust  and  other 
responsibiUties  of  the  U.S.  Government 
BIA  regulatory  actions  serve  to  balance 
its  dual  role  as  (1)  advocate  in  assisting 
tribes  and  encouraging  their 
participation  in  BIA  programs,  and  (2) 
trustee  protecting  and/ or  enhancing 
American  bidian  trust  resources. 

Important  BIA  programs  are 
promulgated  through  regulations,  rather 
than  informal  guidelines,  so  that 
American  Indians  are  aware  of,  and 
have  an  opportunity  to  participate  in 
the  development  of  standards  and 
procedures  affecting  them.  BIA 
regulatory  policies  seek  to  accomplish 
the  following:  (1)  ensure  consistent 
policies  throughout  American  Indian 
Country;  (2)  promote  American  Indian 
involvement  in  the  operation, 
management,  planning,  and  evaluation 
of  BIA  programs  and  services;  (3) 
provide  guidance  to  applicants  for  BIA 
ser\  ices;  and  (4)  govern  the 
dm  f  lopment  oT  American  Indian  lands 
and  provide  for  the  protection  of 
American  Indian  treaty  and  statutory- 
rights. 

BIA's  regulatory  program  is  designed. 
(1)  to  promote  American  Indian  self- 
determination;  (2)  to  provide  American 
Indians  and  Alaska  Natives  with  high- 


quality  education  and  tribal 
development  opportunities:  (3)  to  meet 
BIA's  trust  responsibilities;  and  (4)  to 
meet  the  needs  of  tribes  and  their 
members. 

Bureau  of  Land  Management 

The  Bureau  of  Land  Management 
(BLM)  is  responsible  for  the 
development,  management,  and 
protection  of  public  land  resources  that 
traditionally  have  been  subject  to 
multiple  use.  The  principal  authorities 
for  the  ELM'S  activities  are  the  Federal 
Land  Policy  and  Management  Act  of 
1976.  the  Mineral  Leasing  Act  of  1920. 
the  Taylor  Grazing  Act  of  1934,  the 
Mining  Law  of  1872,  the  Wild  and  Free- 
Roaming  Horse  and  Burro  Act.  and  the 
Recreation  and  Public  Purposes  Act. 
BLM's  programs  cover  three  main 
program  areas:  energy  and  minerals, 
renewable  resources,  and  lands, 
including  conducting  Federal  land 
surveys  and  maintaining  the  official 
records  for  all  Federal  and  former 
Federal  lands  and  minerals. 

BLM's  fundamental  regulatory 
philosophy  is  that  public  resources 
should  be  managed  responsibly, 
providing  maximum  benehts  to  the 
public,  while  conserving  scarce 
resources  for  future  generations.  BLM's 
regulatory  program  is  designed  to 
ensure  that: 

•  The  resources  in  the  Nation's  lands  are 
effectively  and  efficiently  managed  in 
accordance  with  law; 

•  The  public's  concern  for  the  resources 

will  be  reflected  in  significant 
opportunity  for  pariicipation  in  the 
develupment  of  rules; 

•  The  regulatory  compliance  burden  on 

individuals.  Hrms.  and  other  affected 
entities  is  kept  to  a  minimum;  and 

•  Individuals  and  firms  operating  under 
BLM  regulations  are  given  the 
opportunity  to  respond  to.  and  make 
decisions  based  upon,  assessments  of 
market  situations. 

Minerals  Management  Sen-ice 

The  Minerals  Management  Serv  ice 
(MMS)  has  two  major  responsibilities: 
(1)  timely  and  accurate  collection, 
distribution,  accounting  for,  and 
auditing  of  revenues  owed  by  holders  of 
Federal  onshore,  offshore,  and  tribal 
land  mineral  leases  in  a  manner  that 
meets  or  exceeds  Federal  financial 
integrity  requirements  and  recipient 
expectations;  and  (2)  management  of  the 
resources  of  the  Outer  Continental  Shelf 
(OCS)  in  a  manner  that  provides  for 
safety,  protection  of  the  environment, 
and  conservation  of  natural  resources. 
These  responsibilities  are  carried  ou% 


under  the  provisions  of  the  Federal  Oil 
and  Gas  Royalty  Management  Act.  the 
Minerals  Leasing  Act.  the  Outer 
Continental  Shelf  Lands  Act.  the  Indian 
Mineral  Leasing  Act.  and  other  related 
statutes. 

The  regulatory  philosophy  of  MMS  is 
to  develop  clear,  enforceable  rules  that 
support  the  missions  of  each  program. 
MMS  will  continue  periodic  reviews  of 
offshore  regulations  to  identify  changes 
needed  as  a  result  of  changes  in 
technology,  operating  practices,  or  other 
factors.  Specific  revisions  to  rules  to  be 
pursued  include  ensuring  ability  of 
lessee  to  meet  end-of-lease  obligations, 
issuing  final  rules  to  implement 
authority  pursuant  to  the  Oil  Pollution 
Act  of  1990  to  require  spill  response 
plans  in  State  and  Federal  waters,  and 
development  of  regulations  for 
certification  of  financial  responsibihty 
for  offshore  facihties.  MMS  also  plans  to 
continue  its  review  and  revision  of 
existing  regulations  and  to  issue  certain 
rulemakings  designed  to  perform 
needed  "housekeeping"  and  other 
refinements  to  the  royally  management 
regulations  (30  CFR  chapter  II. 
subchapter  A). 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

The  Office  of  Surface  Mining 
Reclamation^nd  Enforcement  (OSM) 
was  created  by  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA)  to  "strike  a  balaixre  between 
protec-tion  of  the  environment  and 
agricultural  productivity  and  the 
Nation's  need  for  coal  as  an  essential 
source  of  energy. " 

The  principal  regulatory  provisions 
contained  in  Title  V  of  SMCRA  set 
minimum  requirements  for  obtaining  a 
permit  for  surface  coal  mining 
operations,  set  standards  for  surface  coal 
mining  operations,  require  land 
reclamation  once  miiung  ends,  and 
require  rules  and  enforcement 
procedures  to  ensiue  that  the  standards 
are  met.  Under  SMCR.\.  OSM  serves  as 
the  primary  enforcer  of  SMCRA  until 
the  States  achieve  "primacy,"  that  is. 
until  they  demonstrate  that  their 
regulatory  program  meets  all  the 
specifications  in  SMCRA  and  has 
regulations  consistent  with  those  issued 
by  OSM. 

A  primacy  State  takes  over  the 
permitting,  inspection,  and  enforcement 
activities  of  the  Federal  Government. 
OSM  changes  its  role  from  regulating 
mining  activities  directly  to  overseeing 
and  evaluating  State  programs.  Today. 
24  of  the  27  key  coal-producing  States 
have  primacy.  In  return  for  assuming 


primacy.  States  are  entitled  to  regulatorv 
grants  and  to  grants  for  reclaiming 
abandoned  mine  lands.  In  addition, 
under  cooperative  agreements,  some 
primacy  States  have  agreed  to  regulate 
mining  on  Federal  lands  within  their 
borders.  Thus.  OSM  regulates  mining 
directly  only  in  nonprimacy  States,  on 
Federal  lands  in  States  where  no 
cooperative  agreements  are  in  effect, 
and  on  American  Indian  lands. 

SMCR.\  charges  OSM  with  the 
responsibility  of  publishing  rules  and 
regulations  as  may  be  necessary  to  carry 
outthe  purposes  of  the  Act.  Clearly,  the 
most  fundamental  mechanism  for 
ensuring  that  the  purposes  of  SMCRA 
are  achieved  is  the  basic  policy  and 
guidance  established  through  OSM's 
permanent  regulatory  program  and 
related  rulemakings.  Its  regulatory 
framework  is  developed,  reviewed,  and 
apphed  according  to  policy  directives 
and  legal  requirements. 

Litigation  by  the  coal  industry  and 
environmentai  groups  is  responsible  for 
some  of  the  rules  now  being  considered 
by  OSM.  Othere  are  the  result  of  efforts 
by  OSM  to  address  areas  of  concern  that 
have  arisen  during  the  course  of 
implementing  OSM's  regulatory 
program. 

OSM  has  strived  to  develop  an 
economical,  safe,  and  environmentally 
sound  program  for  the  surface  mining  of 
coal  by  providing  a  stable  regulatory 
framework.  To  achieve  stabihty,  OSM 
has  endeavored  to  create  a  regulatory 
program  that  provides  a  high  degree  of 
continuity  in  its  requirements  and 
creates  minimal  uncertainty  concerning 
the  nature  and  pace  of  changes  to 
existing  provisions. 

OSM  also  has  strived  to  create  a 
consistent  regulatory  framework.  At  the 
same  time,  however.  OSM  has 
recognized  the  need:  (1)  to  respond  to 
local  conditions;  (2)  to  provdde 
flexibihty  to  react  to  technological 
change;  (3)  to  be  sensitive  to  geographic 
diversity;  and  (4)  to  eliminate 
burdensome  recordkeeping  and 
reporting  requirements  that  over  time 
have  proved  unnecessary  to  ensure  an 
effective  regulatory  program. 

Major  regulatory  objectives  regarding 
the  mining  of  surface  coal  include: 

•  Continuing  oirtreach  activities  with 

interested  groups  during  the 
rulemaking  process  to  increase  the 
quality  of  the  rulemaking  process, 
improve  the  substance  of  die  rules, 
and.  to  the  greatest  extent  possible, 
reflect  consensus  on  regulatory  issues; 

•  Minimizing  the  recordkeeping  and 
regulatory  complicmce  burden 


imposed  on  the  public  by  means  of  a 
review  and.  where  advisable,  revision 
of  unnecessary  and  burdensome 
regulatory  requirements;  and 

•  Publishing  final  rules  to  implement 

the  Energy  PoUcy  Act  of  1992.  Public 
Law  102-486. 

U.S.  Fish  and  Wildlife  Service 

The  U.S.  Fish  and  Wildlife  Service 
(the  Servici')  has  three  basic  mission  - 
objectives: 

•  To  assist  in  the  development  and 

apphcation  of  an  environmental 
stewardship  ethic  based  on  ecological 
principles  and  scientific  knowledge  of 
fish  and  w  ildUfe; 

•  To  guide  the  conservation. 

development,  and  management  of  the 
Nation's  fish  and  wildhfe  resources; 
and 

•  To  administer  a  national  program  to 

provide  the  public  with  opportunities 
to  understand,  appreciate,  and  wisely 
use  fish  and  viildlife  resources. 

These  objectives  are  met  through  the 
following  regulatory  programs: 

•  Management  of  Service  lands, 
primarily  national  vvildlife  refuges; 

•  Management  of  migratory  bird 

resources; 

•  Conservation  of  certain  marine 

mammals  and  endangered  species: 

•  Allowing  certain  activities  that  would 
otherwise  be  prohibited  by  law;  and 

•  Administration  of  grant  and  assistance 
programs. 

The  Service  maintains  a 
comprehensive  set  of  regulations  in  the 
first  category — those  that  govern  public 
access,  use.  and  recreation  on  national 
wildlife  refuges  and  in  national  fish 
hatcheries.  As  required  by  law.  the 
Service  is  authorized  to  allow  such  uses 
only  if  they  are  compatible  with  the 
purpose  for  which  each  area  was 
established.  Tlwse  regulations  will  be  as 
consistent  with  State  and  local  laws  as 
practicable  and  will  afford  the  public  as 
much  economic  and  recreational 
opportunity  as  possible.  Consistent  with 
the  purposes  for  which  those  areas  are 
established,  with  very  few  exceptions, 
the  Service  provides  these  types  of 
opportunities  on  each  of  the  more  than 
500  refuges  and  hatcheries.  These 
regulations  are  developed  and 
continually  reviewed  for  improvements, 
with  a  substantial  amount  of  public 
input,  and  are  tjrpically  of  limited 
geographical  interest. 

Management  of  migratory  bird 
resources,  covered  by  the  second 
category  of  regulations,  entails  fulfilling 
U.S.  obligations  contained  in  various 
international  treaties.  This  regulatory 
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program  entails  an  annual  issuance  on 
migratory  bird  hunting  seasons  and  bag 
limits,  developed  in  partnership  with 
the  States,  American  Indian  tribal 
governments,  and  the  Canadian  Wildlife 
Service.  Although  these  rules  are  issued 
annually,  this  regulatory  program  has 
been  in  existence  for  more  than  50  years 
and  has  not  significantly  changed  over 
that  period  of  time.  The  regulations  are 
necessary  to  {>enmt  migratory  bird 
hunting  that  would  otherwise  be 
prohibited.  Although  recent  declines  in 
waterfowl  populations  have  reduced  the 
numbers  of  such  birds  that  may  be 
harvested,  the  regulations  generally  do 
not  change  significantly  from  one  year 
to  another. 

The  third  category  includes 
regulations  to  fulfill  the  statutory 
obligation  to  identify  and  conserve 
species  faced  with  extinction.  The  basis 
for  determining  endangered  species  is 
Umited  by  law  to  biological 
considerations,  although  priorities  for 
allocating  Service  resources  are 
established  consistent  with  the 
President's  policies  (by  directing  the 
Service's  efforts  to  species  most 
threatened  and  those  whose  protection 
is  of  the  most  benefit  to  the  natural 
resource).  Also  included  in  this  program 
are  regulations  to  enhance  the 
conservation  of  listed  species  and  of 
marine  mammals  for  which  DOI  has 
management  responsibility.  This 
program  also  contains  regulations  that 
provide  guidance  to  other  Federal 
agencies  to  assist  them  in  complying 
with  section  7  of  the  Endangered 
Species  Act.  which  requires  them  not  to 
conduct  activities  that  would  jeopardize 
the  existence  of  endangered  species. 

When  a  species  is  listed  as 
endangered  or  threatened,  the  Service 
may  designate  critical  habitat  to 
promote  the  recovery  of  the  species. 
Under  section  7  of  the  Endangered 
Species  Act.  critical  habitat  designation 
limits  activities  carried  out.  funded,  or 
authorized  by  Federal  agencies  within 
the  critical  habitat  zone.  In  designating 
critical  habitat,  the  Service  considers 
biological  information  and  economic 
and  other  impacts  of  the  designation. 
Areas  may  be  excluded  from  the 
designation  where  the  benefits  of 
exclusion  outweigh  the  benefits  of 
inclusion,  provided  that  the  exclusion 
will  not  result  in  the  extinction  of  the 
species.  For  1995.  the  Service  is 
developing  a  number  of  proposed  and 
final  critical  habitat  rules,  including: 
marbled  murrlett  {final),  delta  smelt 
(final).  Alabama  sturgeon  (final); 
Louisiana  black  bear  (final);  Rio  Grande 
silvery  minnow  (final);  Arizona  willow 


(final);  two  Klamath  River  fishes 
(proposed);  Mexican  spotted  owl 
(proposed);  and  Pecos  pupfish 
(proposed). 

The  fourth  category — the  Service's 
regulatory  program  that  permits 
activities  otherwise  prohibited  by  law — 
entails  regulating  possession,  sale  or 
trade,  scientific  research,  and 
educational  activities  involving  fish  and 
wildlife  and  their  parts  or  products. 
Generally,  these  regulations  are 
supplemental  to  State  protective 
regulations,  and  cover  activities  that 
involve  interstate  or  foreign  commerce, 
which  must  comply  with  various  laws 
and  international  obligations.  The 
Service  is  continually  working  with 
foreign  and  State  governments,  the 
industry  and  individuals  affected,  and 
other  interested  parties  to  minimize  the 
burdens  associated  with  Service-related 
activities.  The  easing  of  such  burdens 
through  regulatory  actions  continues  to 
balance  the  benefits  that  may  be  made 
available  with  the  necessity  to  ensure 
adequate  protection  to  the  natural 
resource.  Most  of  the  regulatory 
activities  are  permissive  in  nature,  and 
the  concerns  of  the  pubUc  generally 
center  on  technical  issues. 

The  last  category — the  Service's 
assistance  programs — includes  a  limited 
number  of  regulations  necessary  to 
ensure  that  assistance  recipients  comply 
with  applicable  laws  and  Office  of 
Management  and  Budget  (OMB) 
Circulars.  Regulations  in  this  program 
help  the  affected  parties  to  obtain 
assistance  and  to  comply  with 
requirements  imposed  by  Congress  and 
OMB. 

Bureau  of  Reclamation 

In  the  past  couple  of  years,  the  Bureau 
of  Reclamation's  (Reclamation)  mission 
and  goals  have  substantially  changed. 
Its  new  mission  is  to  manage,  develop, 
and  protect  water  and  related  resources 
in  an  environmentally  and  economically 
sound  manner  in  the  interest  of  the 
American  public.  To  accomplish  this 
mission.  Reclamation  applies 
management,  engineering,  and  scientific 
skills  that  result  in  effective  and 
environmentally  sensitive  solutions. 
Reclamation  projects  provide  for  some 
or  all  of  the  following  concurrent 
purposes:  irrigation  water  service, 
municipal  and  industrial  water  supply, 
hydroelectric  power  generation,  water 
quality  improvement,  groundwater 
management,  fish  and  wildlife 
enhancement,  outdoor  recreation,  flood 
control,  navigation,  river  regulation  and 
control,  system  optimization,  and 
related  uses. 


Reclamation's  regulatory  program  is 
designed  to  ensure  that  Reclamation's 
mission  is  carried  out  in  a  timely  and 
efficient  manner. 

DOI— Assistant  Secretary  for  Policy, 
Management  and  Budget  (ASPMB) 


PROPOSED  RULE  STAGE 


83.  NATURAL  RESOURCE  DAMAGE 
ASSESSMENTS 

Legal  Authority: 

42  use  9651(c)  CERCLA 
CFR  Citation: 

43  CFR  11 

Legal  Deadline: 

NPRM,  Judicial,  August  8,  1994,  for  a 
Type  A  procedure  for  Great  Lakes 
environments  imder  a  settlement 
agreement. 

NPRM,  Judicial.  October  27.  1994.  for 
a  Type  A  procedure  for  coastal  and 
marine  environments  under  a 
settlement  agrement. 

Final,  Judicial.  May  22.  1995.  for  a 
Type  A  procedure  for  Great  Lakes 
environments  under  a  settlement 
agreement. 

Final,  Judicial.  July  17.  1995.  for  a  Typo 
A  procedure  for  coastal  and  marine 
environments  under  a  settlement 
agreement. 

Abstract: 

CERCLA  and  the  Clean  Water  Act  allow 
natural  resource  trustees  to  bring  a 
claim  against  a  potentially  responsible 
party  for  resources  that  have  been 
injured  by  a  release  of  a  hazardous 
substance  or  a  discharge  of  oil. 
CERCLA  calls  for  the  promulgation  of 
two  types  of  natural  resource  damage 
assessment  regulations:  simplified 
"type  A"  assessment  procedures 
involving  minimal  fieldwork;  and  "type 
B"  procedures  for  more  detailed,  site- 
specific  assessments.  CERCLA  requires 
that  natural  resource  damage 
assessment  regulations  be  promulgated 
and  that  the  regulations  be  reviewed, 
and  revised  as  appropriate,  every  2 
years. 

The  Department  has  issued  regulations 
establishing  an  administrative  process 
for  assessing  damages,  a  type  A 
procedure  for  determining  injury  and 
damages  from  minor  spills  in  coastal 
and  marine  environments,  and  sito- 
specific  type  B  procedures  for 


determining  injury  and  damages  when 
the  type  A  procedure  is  not  applicable. 

The  type  B  procedures  were  challenged 
in  State  of  (%io  v.  United  States 
Department  of  the  Interior.  880  F.2d 
432  (D.C.  Cir.  1989).  The  court  ordered 
the  Department  to  revise  the  type  B 
procedures,  among  other  things,  to 
allow  for  the  asses»nent  of  all  reliably 
calculated  lost  economic  values.  On 
April  29,  1991,  the  Department  issued 
a  proposed  rule  to  comply  with  the 
court  remand  (56  PR  19752).  On  July 
22.  1993,  the  Department  reopened  the 
comment  period  to  allow  for 
consideration  of  new  information  about 
the  calculation  of  lost  nonuse  values 
of  injured  resources  (58  FR  39328). 
Based  on  the  comments  received,  the 
Department  issued  a  new  proposed  rule 
containing  standards  to  promote  the 
reliability  of  nonuse  value  estimates  (59 
FR  23097,  May  4.  1994).  The  proposed 
standards  were  developed  in 
consultation  with  other  Federal 
agencies  and  are  identical  to  standards 
proposed  by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
as  part  of  its  natural  resource  damage 
assessment  rulemaking  under  the  Oil 
Pollution  Act.  The  Department  issued 
a  final  rule  addressing  all  aspects  of 
the  court  remand  other  than  the 
as.sessment  of  lost  nonuse  values  on 
March  25.  1994  (59  FR  14261). 

The  Department  is  also  beginning  the 
biennial  review  of  the  administrative 
process  and  the  type  B  procedures.  The 
Department  is  issuing  an  advance 
notice  of  proposed  rulemaking  to  assist 
in  determining  which  aspects  of  the 
administrative  process  and  type  B 
procedures  warrant  revision.  The 
Department  will  carefully  analyze  the 
comments  received  before  developing  a 
proposed  rule.  The  Department  is 
coordinating  this  rulemaking  with 
NOAA's  natural  resource  damage 
assessment  rulemaking  to  ensure  the 
maximum  ouisistency  appropriate 
between  the  two  sets  of  rules. 

In  1989.  the  Department  began  the 
biennial  review  of  the  type  A  procedure 
for  coastal  and  marine  environments. 
Subsequently.  State  of  Colorado  v. 
United  States  Department  of  the 
Interior.  880  F^d  481  (D.C.  Or.  1989). 
ordered  the  Department  to  revise  the 
type  A  procedure  to  incorporate 
restcMvtion  costs  as  well  as  lost 
economic  values.  The  t^'pe  A  procedure 
for  coastal  and  marine  environments 
incorporates  a  computer  model  capable 
of  calculating  damages  based  on  a  small 
number  of  user-supplied  data  inputs. 
The  Department  is  revising  the 
computer  model  to  comply  with  the 


court  remand  as  well  as  the  biennial 
review  requirement. 

Finally,  the  Department  is  developing 
a  new  type  A  procedure  for  use  in  the 
Great  Lakes.  This  procedure,  like  the 
type  A  procedure  for  coastal  and 
marine  environments,  incorporates  a 
computer  model  capable  of  calculating 
damages  based  on  a  small  number  of 
user-supplied  data  inputs.  Both  type  A 
computer  models  have  hem  subjected 
to  extensive  analysis  and  testing,  which 
has  resulted  in  multiple  revisions  and 
refinements. 

Statement  of  Need: 

These  regulations  are  required  by 
statute  and  judicial  decree. 
Furthermore,  development  of  standards 
for  the  assessment  of  lost  nonuse  values 
is  necessary  to  ensure  both  that  the 
public  receives  full  compensation  for 
its  losses  and  that  polluters  are 
assessed  accurate  damages.  The 
biennial  review  of  the  administrative 
process  and  type  B  procedures  is 
necessary  to  account  for  experience 
gained  as  well  as  scientific 
advancements  since  the  last  biennial 
review.  With  regard  to  the  type  A 
procedures,  use  of  site-specific  type  B 
procedures  to  assess  damages  from 
minor  releases  or  discharges  is  usually 
not  cost  effective.  Therefore,  the  revised 
type  A  procedure  for  coastal  and 
marine  «ivinniments  and  the  new  type 
A  procedure  for  Great  Lakes 
environments  are  needed  to  enable 
trustees  to  obtain  fiinds  to  restore 
injured  resources. 

Alternatives: 

The  only  method  ciirrently  available  for 
the  express  purpose  of  calculating  lost 
nonuse  values  is  the  contingent 
valuation  (CV)  methodology.  The  court 
ordered  the  Department  to  revise  the 
regulations  to  allow  for  the  calculation 
of  all  reliably  calculated  lost  economic 
values.  Therefore,  the  only  alternative 
considered  for  the  assessment  of  lost 
nonuse  values  was  to  determine  which, 
if  any,  set  of  standards  could  be 
adopted  to  promote  the  reliable  use  of 
CV  to  calculate  lost  nonuse  values. 

With  regard  to  the  biennial  review  of 
the  administrative  process  and  type  B 
procedures,  four  alternatives  were 
considered.  Alternative  1  was  to  take 
no  action.  AltemativB  2  was  to  revise 
only  the  administrative  process. 
Alternative  3  was  to  revise  only  the 
type  B  procedures.  Alternative  4  was 
to  revise  both  the  administrative 
process  and  the  type  B  procedures. 

With  regard  to  the  type  A  procedure 
for  coastal  and  marine  environments. 


two  alternatives  were  considered 
Alternative  1  was  to  take  no  action, 
which  would  leave  trustees  with  a  type 
A  procedure  that  calculates  only  lost 
economic  values.  Alternative  2  was  to 
revise  the  type  A  procedure  in 
compUance  with  the  statutory  biennial 
review  requirement  and  the  court 
remand  to  produce  a  computer  model 
that  calculates  lost  economic  values  as 
well  as  restoration  costs. 

With  regard  to  the  type  A  procedure 
for  Great  Lakes,  two  alternatives  were 
considered.  Alternative  1  was  to  take 
no  action.  Alternative  2  was  to  develop 
a  type  A  procedure  for  minor  releases 
and  discharges  in  the  Great  Lakes  that 
utilizes  a  computer  model  capable  of 
calculating  damages  based  on  a  small 
number  of  user-suppUed  data  inputs. 

Anticipated  Costs  and  Benefits: 

The  natural  resoiux:e  damage 
assessment  regulations  do  not 
themselves  authorize  the  assessment 
and  recovery  of  damages;  they  simply 
provide  guidance  on  how  to  perform 
assessments. 

With  regard  to  standards  for  assessing 
lost  nonuse  values,  costs  include  the 
costs  of  preparing  regulations,  and  the 
cost  of  performing  an  assessment  using 
the  regulations.  Costs  should  be 
minimal  because  no  new  economic 
values  or  methodologies  are  being 
introduced;  the  existing  regulations 
already  provide  for  the  use  of  CV  and 
the  assessment  of  lost  nonuse  values 
in  certain  cases.  This  rule  would 
merely  provide  standards  for  using  CV 
to  assess  lost  nonuse  values. 

Benefits  consist  of  increased  damage 
recoveries  available  for  restoration  of 
injured  resources.  It  is  difficult  to 
quantify  the  effect  that  the  rulemaking 
will  have  on  damage  recoveries. 
However,  the  rulemaking  is  expected  to 
have  a  positive  e^ect  on  damage 
recoveries  by  promoting  the  reliable 
assessment  of  lost  nonuse  values. 
Benefits  are  expected  to  outweigh  costs. 

With  regard  to  the  biennial  review  of 
the  administrative  [vocess  and  the  type 
B  procedures,  costs  include  the  costs 
of  preparing  regulations,  and  the  cost 
of  performing  an  assessment  using  the 
regulations.  Streamlining  the 
administrative  process  under 
Alternatives  2  and  4  would  reduce  the 
costs  associated  with  performii^ 
assessments.  j 

Benefits  consist  of  increased  damage 
recoveries  available  for  restoration  of 
injured  resources.  Under  Alternatives  1 
and  2.  damage  recoveries  would  be  the 
same  as  under  the  current  regulations. 
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Under  Alternatives  3  and  4,  revision  of 
the  type  B  procedures  would  result  in 
increased  damage  recoveries  due  to  the 
expansion  of  what  constitutes  an 
"actionable  injury"  to  reflect  increases 
in  scientific  knowledge. 

Alternative  1  would  yield  a  net  benefit 
of  $89,756,000. 

Alternative  2  would  yield  a  net  benefit 
of  S91. 016,000. 

Alternative  3  would  yield  a  net  benefit 
of  $93,386,000. 

Alternative  4  would  yield  a  net  benefit 
of  $94,955,000. 

With  regard  to  the  type  A  procedure 
for  coastal  and  marine  environment, 
costs  include  the  costs  of  preparing  the 
regulation,  the  costs  of  revising 
computer  model,  and  the  cost  of 
performing  an  assessment  using  the 
regulation. 

Benefits  consist  of  increased  damage 
recoveries  available  for  restoration  of 
injured  resources.  Under  Alternative  1, 
trustees  would  obtain  damages  only  for 
lost  economic  values.  Under 
Alternative  2.  trustees  would  obtain 
damages  for  lost  economic  values  as 
well  as  restoration  costs. 

Alternative  1  would  yield  a  net  benefit 
of  $14,212,000. 

Alternative  2  would  yield  a  net  benefit 
of  $56,955,000. 

With  regard  to  the  type  A  procedure 
for  Great  Lakes  environments,  costs 
include  the  costs  of  preparing  the 
regulation,  the  costs  of  developing  a 
computer  model,  and  the  cost  of 
performing  an  assessment  using  the 
regulation.  Without  a  simplified  type  A 
procedure,  it  is  unUkely  that  natural 
resource  trustees  would  attempt  to 
recover  damages  for  the  minor  releases 
or  discharges  that  occur  frequently  in 
the  Great  Lakes.  Therefore  under 
Alternative  1.  there  would  be  no 
assessment  costs.  Under  Alternative  2, 
assessment  costs  would  consist  solely 
of  the  expenses  associated  with 
developing  model  input  data  and 
applying  the  model. 

Benefits  consist  of  increased  damage 
recoveries  available  for  restoration  of 
injured  resources.  The  estimate  under 
Alternative  1  assumes  that  no  damages 
would  be  recovered  because  no 
assessments  would  be  performed. 

Alternative  1  would  yield  a  net  cost 
of  $14,294,000. 

Alternative  2  would  yield  a  net  benefit 
of  $14,294,000. 


Risks- 

Without  appropriate  standards  to 
promote  the  reliability  of  lost  nonuse 
value  estimates,  in  some  cases  the 
public  may  not  be  able  to  obtain  full 
compensation  for  its  losses  and  in  other 
cases  polluters  may  be  assessed 
damages  in  excess  of  actual  public 
losses.  Without  the  biennial  review, 
trustees  may  be  left  without  the  best 
available  assessment  procedures,  which 
could  prevent  trustees  from  recovering 
adequate  funds  to  restore  injured 
resources  and  result  in  excessive 
damage  assessment  costs.  Without  the 
new  type  A  procedures,  trustees  are 
unlikely  to  seek  compensation  for 
injuries  from  minor  discharges  and 
releases  in  coastal  and  marine 
environments  and  Great  Lakes 
environments,  which  would  leave 
injured  resources  unrestored  and 
prevent  polluters  &t)m  adequately 
internalizing  costs. 

TImatabte: • 

Typa  A-Coa*tal  and  Marine  Environments 
(RIN  100O-AA23) 

ANPRM  09/22/89  (54  FR  39015) 

ANPRM  Comment  Period  End  10/23/89 
(54  FR  39015) 

NPRM  10/27/94 

NPRM  Comment  Period  End  01/27/95 

Final  Action  07/17/95 

Final  Action  EWective  08/17/95 
Type  A-Oreat  Lakes  (RIN  109O-AA21) 

ANPRM  09/22/89  (54  FR  39016) 

ANPRM  Comment  Period  End  10/23/89 
(54  FR  39016) 

NPRM  08/08/94  (59  FR  40319) 

NPRM  Comment  Period  End  1 1/07/94  (59 
FR  40319) 
Type  B-Btennial  Review  (RIN  1090-AA29) 

ANPRM  10A)0/94 

ANPRM  Comment  Period  End  0200/95 
Type  B-Nonu«a  Values  (RIN  1090-AA43) 

NPRM  05/04/94  (59  FR  23097) 

NPRM  Comment  Period  End  10/07/94  (59 
FR32175) 

Final  Action  05/00,95 

Final  Action  Effective  06/00/95 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
None 

Agency  Contact: 

Jonathan  P.  Deason 

Director.  Office  of  Environmental  Policy 

and  Compliance 

Department  of  the  Interior 

Assistant  Secretary  for  Policy, 

Management  and  Budget 

Room  2340.  MIB 

1849  C  Street  NW. 

Washington.  DC  20240 

202  208-3891 

RIN:  1090-AA21 


DCH— Bureau  of  Indian  Affairs  (BIA) 
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FINAL  RULE  STAGE 


84.  REVISED  PROCEDURES  FOR 
IMPLEMENTATION  OF  THE  INDIAN 
SELF-DETERMINATION  AND 
EDUCATION  ASSISTANCE  ACT 
AMENDMENTS  OF  1988 

Legal  Authority: 

25  use  450:  5  USC  5911;  43  USC  1396 


CFR  Citation: 

25  CFR  900;  25  CFR  272;  25  CFR  274; 
25  CFR  275;  25  CFR  276;  25  CFR  277; 
25  CFR  278 

Legal  Deadline: 

NPRM,  Statutory,  August  5.  1989. 
Final,  Statutory,  October  5,  1989. 

Abstract: 

In  the  mid-1970s.  Congress  recognized 
the  obligation  of  the  United  States  to 
respond  to  the  American  Indian 
peoples'  strong  desire  for  self- 
determination  and  ensured  maximum 
American  Indian  participation  in  the 
provision  of  Federal  services  to 
American  Indian  communities.  In  1975, 
the  Indian  Self-Determination  and 
Education  Assistance  Act  (the  Act)  was 
enacted  to  help  facilitate  an  orderly 
transition  from  Federal  domination  to 
effective  and  meaningful  participation 
by  the  American  Indian  people  in  the 
planning,  conduct,  and  administration 
of  American  Indian  programs  and 
ser\'ices.  The  Act  permitted  tribes  to 
take  over,  by  contracting  with  the  BIA, 
the  administration  and  operation  of 
Federal  programs  designed  for  the 
t)enefit  of  American  Indians.  Although 
the  tribes  welcomed  this  opportunity  to 
administer  and  govern  their  own 
programs,  the  methods  and  procedures 
that  have  been  used  by  BIA  used  to 
implement  the  Act  generally  have  been 
met  with  much  resistance  from  tribes 
and  tribal  organizations. 

The  Act  was  amended  in  1988  to 
eliminate  problems  and  obstacles 
experienced  under  the  original  Act  of 
1975.  For  example,  the  amendments 
were  designed,  among  other  things,  to 
help  tribes  with  administrative  and 
operating  costs  under  contracts  and 
reduce  delays  in  the  contract  award 
process.  The  amendments  also 
provided  for  improved  technical 
assistance  and  increases  in  planning 
activities. 

DOI  and  the  Department  of  Health  and 
Human  Serxices  (HHS)  published  a 


joint  rulemaking  on  January  20,  1994. 
During  the  comment  period,  DOI  and 
HHS  held  three  regional  and  one 
national  meeting  with  tribes  to  discuss 
their  concerns  with  the  proposed  rule. 
DOI  and  HHS  currently  are  examining 
options  and  plaiming  procedures  to 
promote  tribal  participation  throughout 
the  development  of  the  final  rule.  For 
example,  DOI  and  HHS  have  extended 
the  comment  period  for  90  days,  and 
a  process  is  being  developed  under  the 
Federal  Advisory  Conunittee  Act  to 
ensure  that  tribes  can  participate  in  the 
development  of  the  final  rule. 
Participation  by  American  Indians 
should  result,  over  the  long  term,  in 
a  less  biurdensome  rule  for  tribal 
contractors  and  improved  relationships 
between  the  Federal  agencies  emd  their 
American  Indian  constituencies. 

Statement  of  Need: 

The  1988  amendments  required  DOI  to 
promulgate  regulations  implementing 
the  amendments.  Moreover,  the 
legislative  history  accompanying  the 
amendments  suggests  that  these 
regulations  be  developed  jointly  with 
HHS. 

Alternatives: 

This  regulation  is  required  by  statute. 
Alternative  approaches  were  considered 
for  many  of  the  provisions,  however, 
and  discussions  of  some  of  these  can 
be  foimd  in  the  proposed  regulation. 

Anticipated  Costs  and  Benefits: 

A  provision  in  the  Act  states  that  the 
amount  of  funds  provided  under  the 
terms  of  self-determination  contracts 
shall  not  be  less  than  the  appropriate 
Secretary  would  have  provided  for  the 
operation  of  the  programs. 
Consequently,  cost  savings  are 
generally  indirect  and  are  derived  bom 
the  benefits  to  tribes  of  contracting 
under  the  Act. 

The  benefits  of  contracting  by  tribes 
include  allowing  tribes  to  plan  and 
conduct  programs  based  on  tribal 
priorities,  needs  and  desires  resulting 
in  improved  programs,  and  programs 
more  responsive  to  tribal  members; 
providing  the  opportimity  for  tribal 
leadership  to  serve  in  a  substantive  or 
meaningfiil  manner,  and  so  promoting 
stability  of  tribal  governments  that 
serve  well;  and  increased  employment 
opportunities  for  tribal  members  and 
upgraded  skill  levels  on  the 
reservations. 

The  cost  savings  resulting  ftova 
improved  program  operations  is  likely 
to  be  more  service  per  dollar  spent,  a 
reduction  in  unemployment  rates  and 


welfare  or  general  assistance  rolls. 
Moreover,  good  program  operations 
reduce  the  need  for  training  and 
technical  assistance  to  tribes,  especially 
those  with  stable  tribal  governments 
and  good  program  management  and 
administration. 

Risks: 

Not  applicable. 
Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/20/94    59  FR  3166 
08/20/94 


06/00/95 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Tribal,  Federal 

Additional  Information: 

This  rule  combined  the  current  25  CFR 
parts  271,  272.  274.  275.  276.  277  and 
278.  Comment  period  for  proposed  rule 
was  extended  from  5/20/94  to  8/20/94 
to  accommodate  national  and  tribal 
meetings. 

Agency  Contact 

Jim  Thomas 

Chief.  Indian  Self  Determination 
Department  of  the  Interior 
Bureau  of  Indian  Affairs 
Room  4627-MIB 
1849  C  Street  NW. 
Washington,  DC  20240 
202  208-5727 

RIN:  1076-AC20 

DOI — Bureau  of  Reclamation  (RB) 


PROPOSED  RULE  STAGE 


85.  REGULATIONS  FOR 
ADMINISTERING  ENTITLEMENTS  TO 
COLORADO  RIVER  WATER  IN  THE 
LOWER  COLORADO  RIVER  BASIN 

Legal  Authority: 

31  USC  1535;  31  USC  1536;  31  USC 
6505 

CFR  Citation: 
43  CFR  415 

Legal  Deadline: 
None 

At>stract 

Colorado  River  water  has  been 
apportioned  for  consumptive  use 


among  water  users  with  valid  water 
rights  within  the  States  of  Arizona. 
California,  and  Nevada.  Hiis  rule 
would  amend  current  rules  for 
apportioning  water  frx>m  the  lower 
Colorado  River  basin.  The  principal 
data  analyzed  prior  to  writing  the  rule 
were  the  records  of  diversions,  return 
flow,  and  consumptive  use  of  Colorado 
River  water.  Reclamation  is  obUgated  to 
prepare  and  maintain  records  of  this 
information  piirsuant  to  a  1964  decree 
by  the  V.S.  Supreme  Court  in  Arizona 
v.  California.  Reclamation  determined 
what  information  is  necessary  and 
obtained  approval  from  Office  of 
Management  and  Budget  for  the 
collection  of  this  information. 
Reclamation  also  reviewed  each  lower 
basin  State's  water  use  and  projected 
future  use  and  concluded  that  a  failure 
by  the  United  States  to  take  action  to 
eliminate  diversion  of  water  by  illegal 
diverters  would  harm  legal  entitlement 
holders.  Thus,  the  initial  purpose  of  the 
rule  was  to  establish  a  method  to 
eliminate  illegal  diversion  of  (Colorado 
River  water. 

The  Lower  Colorado  Region  began 
compiling  a  mailing  list  of  known  and 
potentially  interested  parties  when  the 
rule  was  in  preliminary  draft  stage.  The 
draft  rule  has  been  distributed  to  water 
users  and  all  then-known  and 
potentially  interested  parties  on  three 
occasions:  May  1991,  December  1992, 
and  May  1994.  The  region  held  a  series 
of  public  meetings  at  nine  locations  in 
Arizona,  Nevada,  and  California  from 
June  14-30,  1994.  Advance  notice  of  the 
meetings  was  sent  to  all  known  and 
potentially  interested  parties.  The  list 
of  parties  includes  both  traditional  and 
nontraditional  constituents.  These 
meetings  w^re  held  to  tell  the  public 
why  the  rule  is  needed,  simimarize  the 
major  provisions,  and  explain  how  they 
would  be  able  to  review  and  comment 
on  it  when  the  rulemaking  process 
advances  to  the  stage  of  a  proposed 
rule. 

Reclamation  will  expand  the  outreach 
program  during  the  public  conmient 
period  that  may  be  extended  to  6 
months.  A  series  of  public  hearings  on 
the  rule  will  be  held  during  the  public 
conunent  period  and  Reclamation  will 
meet  with  interested  water  districts, 
cities,  other  water  users,  or  public 
interest  groups. 

As  a  result  of  the  outreach,  Reclamation 
has  broadened  its  perspective  to  take 
other  interests  into  consideration.  For 
example.  Reclamation  has  agreed  to  do 
a  progranunatic  environmental  impact 
statement,  rather  than  a  less  extensive 
environmental  assessment,  on  the  effect 
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of  the  draft  rul«.  Portions  of  the  draft 
rule,  such  as  criteria  for  water 
conservatioo  plans,  will  be  reviewed 
and  may  be  revised  to  accommodate 
specific  needs  of  water  users. 
Provisions  such  as  nonuse  of 
entitlements  and  the  leasing,  marketing 
and  banking  of  saved  water  are  being 
revaluated  based  on  comments  from  the 
lower  basin  States,  water  users,  and 
environmental  interests. 

Reclamation  is  committed  to  fulfilling 
the  Secretary's  obligations  as  water 
master  of  the  lower  Colorado  River  but 
v^ill  keep  a  flexible  approach  in  the 
rulemaking  process  and  seek  to  obtain 
a  consensus  among  the  lower  basin 
States  to  the  extent  possible. 

Statsment  of  Ne^d: 

The  Secretary  of  the  Interior  is 
obligated  by  the  Boulder  Canyon 
Project  Act  and  a  1963  opinion  and 
1964  decree  of  the  Supreme  Court  in 
Arizona  v.  California,  to  manage  the 
Colorado  River  in  the  lower  Colorado 
River  basin  (Lower  Basin)  and 
administer  Lower  Basin  water 
entitlements.  Demand  for  scarce 
Colorado  River  water  is  expected  to 
exceed  supply  in  the  near  future  and 
not  all  water  use  is  in  compUance  with 
the  Supreme  Court's  decree.  The  rule 
will  provide  the  United  States  the  legal 
framework  to  enforce  actions  to 
eliminate  unauthorized  water  use  and 
provide  maximum  flexibility  for 
entitlement  holders  to  negotiate 
\  oluntary  water  transfers  for  the 
resolution  of  local  water  resource 
problems  and  demands. 

The  regulation  will  benefit  the  public 
several  ways.  Persons  or  entities  with 
legal  water  entitlements  will  have  their 
rights  protected  by  the  elimination  of 
iil^ai  diversions.  A  more  secure  water 
supply  will  provide  a  major  economic 
benefit  to  the  lower  basin  States  and 
give  communities  and  individual 
landowners  more  reliable  water 
supplies  that  will  provide  a  more 
secure  basis  on  which  to  make 
economic  decisions.  Water  users  with 
increasing  water  demands  will  have  a 
means  to  obtain  increased  water 
supplies  to  meet  those  demands 
t.hrough  voluntary  water  transactions 
under  which  water  may  be  transferred 
to  a  higher  value  use.  Public  interest 
will  be  protected  by  ensuring  that  any 
propoaed  transfer  of  water  to  a  different 
place  of  use  will  be  arulyzed,  prior  to 
approval  by  Reclamation,  to  ensure 
mitigation  for  impacts  on  the 
environment  or  third  parties.  Water 
saved  through  conservation  or  land 
fallowing  may  be  purchased  by  Federal, 


State,  or  private  parties  for 
environmental  purposes.  The  rule  will 
also  require  water  users  to  advance 
funds  to  cover  the  cost  of  operation  and 
maintenance  (O&M)  services  now 
performed  by  the  Bureau  of 
Reclamation  through  use  of 
appropriated  funds. 

Summary  of  the  Legal  Basis: 

DOl  is  required  to  manage  the  lower 
Colorado  River  pursuant  to,  among 
other  authorities,  the  Colorado  River 
Compact  of  1922.  the  Boulder  Canyon 
Project  Act  of  1929,  and  the  Supreme 
Court  opinion  in  Arizona  v.  California, 
et  al.,  373  U.S.  546  (1963)  and 
supplemental  decrees  related  to  that 
opinion.  ' 

Alternatives: 

This  regulation  documents  existing 
criteria  for  obtaining  entitlements  to, 
and  making  beneficial  consumptive  use 
of,  Colorado  River  water.  Some  of  these 
criteria  are  contained  in  court  orders 
and  statutes.  The  rule  is  designed  to 
provide  a  imiform  system  of  structure 
and  control  to  help  eliminate 
prohibited  uses  and.  with  the  exception 
of  a  few  provisions,  does  not  contain 
new  requirements.  Alternatives  to  the 
rule  would  be  no  action,  a  simpler  rule, 
or  a  different  rulemaking  approach. 

No  action  was  not  a  reahstic  alternative 
because  the  Secretary  of  the  Interior  is 
responsible  for  managing  Colorado 
River  water  entitlements  in  the  lower 
basin.  The  U.S.  Supreme  Court 
obligated  the  Secretary  to  prepare  and 
maintain  records  of  diversions,  return 
flow,  and  consumptive  use  of  Colorado 
River  water.  The  Secretary  would  be 
unable  to  responsibly  manage  this 
resource  if  a  procedure  is  not 
established  to  eliminate  illegal 
diversions  and  thereby  protect  the 
rights  of  junior  right  holders.  Without 
a  rule,  the  United  States  would  incur 
greater  costs  in  trying  to  eliminate 
illegal  diversions  of  water  and  may  not 
be  able  to  enforce  actions  that  would 
need  to  be  taken  to  protect  legitimate 
entitlement  holders. 

A  simpler  rule  would  ignore  issues  that 
need  to  be  addressed.  At  present,  there 
is  no  formal  written  statement  of 
existing  management  and  operational 
requirements  and  guidelines  for  use  of 
Colorado  River  water  in  the  lower 
Colorado  River  basin.  The  rule  will 
provide  the  equivalent  of  a  State  water 
code  that  addresses  such  basic  water 
issues  as  how  to  obtain,  transfer,  or 
assign  a  water  entitlement.  It  will 
provide  guidance  for  the  development 
of  voluntary  water  transactions  such  as 


leases,  wheeling,  water  banking,  and 
marketing  that  will  enable  water 
resource  and  supply  problems  to  be 
resolved  on  a  local  basis. 

Another  alternative  is  a  negotiated 
rulemaking  approach.  Reclamation  did 
not  choose  this  approach  because  of  the 
large  number  of  parties  involved  and 
a  history  of  the  lower  basin  States  being 
unable  to  agree  on  key  river 
management  issues  fcH-  over  70  years. 
Nevertheless,  Reclamation  is  making 
the  current  rulemaking  procedure  more 
flexible  by  allowing  time  for  the  lower 
basin  States  and  Indian  tribes  with 
reserved  water  rights  to  meet  and  try 
to  work  out  alternative  solutions  to 
=   some  of  the  more  controversial  issues. 

Anticipated  Costs  and  Benefits: 

The  estimated  cost  of  developing  and 
implementing  the  rule  is  $200,000.  The 
total  cost  as  of  July  14,  1994,  is 
$119,786.07.  The  estimated  cost  for 
continued  development  and 
implementation  of  a  final  rule  by  the 
end  of  fiscal  year  1995  is  $80,000. 
Annual  costs  to  administer  the  rule, 
beginning  in  fiscal  year  1996,  are 
estimated  to  be  $40,000  and  will 
increase  to  $60,000  after  10-15  years 
due  to  increased  involvement  by  the 
water  conservation  center  at  that  time. 

The  primary  economic  benefit  of  the 
rule  will  be  the  collection  of  funds 
advanced  to  the  United  States  by  water 
users  to  cover  the  cost  of  OiM  services 
performed  by  the  Bureau  of 
Reclamation  for  the  benefit  of  the  water 
users.  Reclamation  will  collect  $11 
million  annually  from  the  water  users 
and  the  funds  advanced  will  be 
deposited  in  the  Reclamation  Fund  for 
O&M  to  the  credit  of  the  O&M 
appropriation.  Reclamation's 
expectation  is  that  funds  advanced  by 
water  users  may  be  expended  by 
Reclamation  for  the  same  purposes  and 
in  the  same  manner  as  funds 
appropriated  under  the  O&M 
appropriation,  and  will  reduce  the  need 
for  appropriations  from  Congress  to 
fund  these  activities. 

Risits: 

The  Secretary  would  not  be  able  to 
fulfill  his  obligation  to  manage  the 
lower  Colorado  River  and  protect 
legitimate  water  entitlements  if  there  is 
no  formal  rule  to  prevent  illegal 
diversions.  An  inability  to  stop 
unauthorized  use  of  water  may  subject 
the  United  States  to  claims  for  damages 
from  legitimate  mtitlement  holders 
who  are  prevented  frxun  using  all  water 
to  which  they  are  legally  entitled. 


Timetable: 


Action 


Date 


PR- Cite 


04/22/91    56  FR  16291 

10AXV94 

03A)0/95 


ANPRM 

NPRM 

MPRM  Comment 

Period  End 
Final  Action  09/00/95 

Final  Action  Effective   10/00/95 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected: 

State,  Local,  Federal 

Agency  Contact 

Oale  Ensminger 
Repayment  Specialist 
Dep>artment  of  the  Interior 
Bureau  of  Reclamation 
F.O.  Box  61470 
Attn:  LC-449 

Boulder  City.  NV  89006-1470 
702  293-8659 

F.IN:  1006-AA24 


DO! — Bureau  of  Land  Management 
(BLM) 


FINAL  RULE  STAGE 


86.  GRAZING  ADMINISTRATION 
EXCLUSIVE  OF  ALASKA 

t-Agal  Authority: 

43  use  315;  43  USC  1701  et  seq 

CFR  Citation: 

43  CFR  4100;  43  CFR  4;  43  CFR  1784 

Legal  Deadline: 

None 

Abstract: 

This  rule  vdll  amend  many  of  the 
current  provisions  for  the  management 
of  the  public  rangelands,  including 
establishing  appropriate  fees  for 
livestock  grazing,  providing  for 
nonmonetary  settlement  for 
unauthorized  grazing  use  determined 
by  the  BLM  to  have  resulted  from 
circumstances  beyond  the  control  of  the 
permittee  or  lessee,  providingfor 
public  participation  in  management  of 
public  rangelands,  and  providing  for 
the  development  of  standards  and 
guidelines  to  be  met  in  the 
administration  of  livestock  grazing.  The 
rule  also  will  amend  many  of  the 
current  provisions  for  the  formation, 
structure,  and  roles  of  advisory 
councils. 


Statement  of  Need: 

The  intent  of  the  proposed  changes  is 
to  make  the  BLM's  rangeland 
management  program  more  consistent 
with  that  of  the  Forest  Service,  make 
BLM  grazing  administration  more 
compatible  with  ecosystem 
management,  accelerate  restoration  and 
improvement  of  public  rangelands  to 
proper  functioning  condition,  obtain  for 
the  pubUc  a  fair  payment  for  grazing 
hvestock  on  the  pubUc  lands, 
streamline  administrative  functions, 
and  consider  the  needs  of  local 
communities  for  open  space  and  their 
dependence  on  hvestock  grazing. 

The  need  for  these  actions  has  been 
identified  in  various  BLM  reviews  and 
numerous  audits  performed  by  the 
Interior  Office  of  the  Inspector  General 
and  the  General  Accounting  Office. 
These  reviews  and  audits  have  found 
that  rangeland  ecosystems  are  not 
functioning  properly  in  many  areas  of 
»he  West,  riparian  areas  are  depleted, 
some  upland  areas  produce  far  below 
their  potential,  and  the  public  is  not 
receiving  its  fair  share  for  grazing  upon 
Federal  lands. 

Summary  of  the  Legal  Basis: 

BLM  is  responsible  under  section 
303(a)  of  FLPMA  for  the  management, 
use,  and  protection  of  the  pubUc  lands 
and  their  resources,  inducing  public 
lands  and  minerals  open  to  mining 
claim  location  under  the  Mining  Law 
of  1872.  With  respect  to  these  pubUc 
lands  and  resources,  no  other  agency 
or  entity  is  authorized  to  undertake 
these  actions  on  behalf  of  the  United 
States. 

Alternatives: 

In  developing  the  proposed  rule,  five 
management  and  seven  fee  options 
were  examined.  A  detailed  discussion 
of  these  alternatives  is  available  in  the 
draft  enviroiunental  impact  statement 
accompanying  the  rule.  The 
management  alternatives  include:  No    • 
action  or  the  continuation  of  current 
management;  the  proposed  action, 
much  of  which  is  incorporated  in  the 
proposed  rule;  hvestock  production; 
environmental  enhancement;  and  no 
grazing.  The  fee  options  include:  the 
current  formula;  two  modifications  of 
the  current  formula;  the  proposed 
formula  of  a  $3.96  base  value  adjusted 
annually  by  an  index  reflecting  the 
market  value  of  forage,  plus  a  provision 
for  a  30  percent  reduction  to  recognize 
instances  of  exemplary  stewardship;  a 
formula  based  on  suggestions  of  the 
Western  Livestock  Producers  Alliance 
and  High  Country  Citizens  Alliance, 


regionally  set  fees  based  on  the  1983 
federal  land  forage  appraisal,  and 
competitive  bidding.  "The  fee  options 
considered  range  fr^om  em  estimated 
$1.86  per  animal  unit  month  (AUM) 
under  the  current  formula,  to  $11.08 
per  animal  imit  month  for  the  highest 
regional  fee. 

Anticipated  Costs  and  Benefits: 

Under  the  rule  as  proposed,  the  current 
forage  fee  of  $1.98  per  AUM  would 
increase  to  $3.96  per  AUM.  This 
increase  would  be  phased  in  over  3 
years.  Thereafter,  changes  in  the 
grazing  fee  would  be  linked  to  changes 
in  the  forage  value  index,  and  these 
changes  would  be  Umited  to  plus  or 
minus  25  percent  of  the  previous  year's 
fee.  It  is  estimated  that  funds  available 
for  the  Rangeland  Betterment  Fund 
would  increase  by  82  percent  under  the 
proposed  rule,  whereas  the  funds 
available  would  decrease  by  21  percent 
if  the  grazing  fee  remains  constant. 

Under  the  proposed  rule,  authorized 
livestock  forage  would  be  3  percent  less 
after  20  years  than  under  the  current 
rules.  This  decline  is  based  upon  trends 
during  the  past  10  years  and  upon 
specific  actions  in  the  proposed  rule, 
which  would  reduce  allocated  forage  in 
the  short  term.  In  the  long  term, 
however,  forage  reduction  under  the 
proposed  rule  and  under  current 
management  practices  would  be 
virtually  identical.  Consequently, 
impacts  on  employment  and  income 
under  the  proposed  rule  would  be 
greater  in  the  short  term  than  under 
current  rules,  but  would  be  the  same 
as  imder  current  rules  in  the  long  term. 
Ranch  employment  and  income,  which 
has  been  declining  as  the  Western 
economy  evolves  and  grows,  could 
continue  to  dechne  under  the  proposed 
rule,  but  this  decline  should  be 
relatively  minor  compared  to  growth  in 
other  sectors. 

Upland  acres  in  functioning  condition 
would  increase  by  about  55  percent 
whereas,  under  the  current  rules, 
functioning  upland  acreage  would 
increase  by  about  30  percent.  Roughly 
43  percent  of  BLM  riparian  areas  would 
be  functioning~an  increase  of  27 
percent  from  1993.  Under  current  rules, 
functioning  riparian  areas  would 
decrease  by  3  percent.  The  proposed 
rule  also  would  substantially  improve 
upland  watershed,  vegetation,  and 
wildlife  conditions.  This,  in  turn, 
would  improve  recreational 
opportunities  for  fishing,  boating, 
swimming,  wildlife  observation,  and 
wilderness  studies. 
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Risks: 

Although  there  is  a  potential  for  some 
decline  in  employment  and  income  in 
the  ranching  industry,  these  have  been 
on  the  decline  already,  and  the  rapidly 
changing  Western  economy  generally 
overshadows  these  declines.  In  the 
absence  of  reforms,  there  is  risk  that 
unhealthy  rangeiands  will  not  improve- 
-resulting  in  increased  costs  for 
rehabilitation  and  the  protection  of 
critical  resources  (e.g.,  threatened  or 
endangered  species  habitat).  Also,  in 
the  absence  of  reforms,  the  public  will 


not  receive  fair  payment  for  the  use  of 
its  pubUc  lands  by  Uvestock  producers. 
TImetabIs: 


ActfcNI 


FRCtta 


ANPRM 

ANPRM  Convnem 

Period  End 
NPRM 
NPflM  Comment 

Period  End 
Final  Action 


oanam  ssFRaszoa 

OS/13/93  58  FR  43206 

0305/94  SO  FR  Y4314 

08/08^  59  FR  38153 

t2XXV94 


Small  Entities  Affected: 
Undetermined 


Government  Levels  Affected: 

Undetennined 

Agency  Contact 

George  Ramey 
Range  Conservationist 
Department  of  the  Interior 
Bureau  of  Land  Management 
1849  C  Street  NW. 
Washington,  DC  20240 
202  452-7740 

RIN:  1004-AB89 

aN.UNO  COOf  4310^«(.f 


DEPARTMENT  OF  JUSTICE  (DOJ) 

The  Department  of  Justice  is  not  a 
major  regulatory  agency,  and  carries  out 
its  vital  investigative,  prosecutorial,  and 
other  law  enforcement  activities 
principally  through  means  other  than 
the  regulatory  process.  Even  so,  the 
Departjnent  does  have  significant 
responsibilities  for  implementing  the 
Americans  with  Disabilities  Act  and 
other  civil  rights  laws  through 
regulations  as  well  as  immigration  laws, 
including  the  Immigration  Reform  and 
Control  Act  of  1986  and  the  Immigration 
Act  of  1990.  The  Department's  key 
regulatory  goals  and  initiatives  are  set 
forth  in  detail  below. 

The  Department  has  worked  actively 
to  implement  the  general  regulatory 
principles  of  Executive  Order  12866. 
Relatively  few  of  the  Department's  rules 
are  "significant  regulatory  actions" 
requiring  review  by  the  Office  of 
Management  and  Budget  under  the 
Executive  Order.  Accordingly,  the 
reorientation  of  the  OMB  review  process 
to  focus  on  significant  rules  has 
required  the  Department  to  increase  its 
own  efforts  to  ensure  that  all  of  its 
regulations  are  carefully  reviewed  for 
consistency  with  the  Administration's 
regulatory  principles,  including  the 
large  majority  of  rules  that  are  not 
reviewed  directly  by  OMB  as 
"significant  regulatory  actions." 

Statement  of  Regulatory  Priorities 

Pursuant  to  Section  4(c)  of  Executive 
Order  12866,  the  Department  of  Justice 
provides  the  following  statement  of 
regulatory  priorities,  focusing  in 
particular' on  eight  regulatory  initiatives 
in  the  three  areas  of  civil  rights, 
immigration,  and  asset  forfeiture. 

In  addition  to  the  specific  initiatives 
set  forth  below,  several  other 
components  of  the  Department  carry  out 
important  responsibilities  through  the 
regulatory  process.  Although  their 
regulatory  efforts  are  not  singled  out  for 
specific  attention  in  this  Regulatory 
Plan,  those  components  carry  out  key 
roles  in  implementing  the  Department's 
law  enforcement  priorities.  In 
particular,  the  Drug  Enforcement 
Administration  (DEA)  is  responsible  for 
controlling  abuse  of  narcotics  and 
dangerous  drugs  by  restricting  the 
aggregate  supply  of  those  drugs.  DEA 
accomplishes  its  objectives  through 
coordination  with  State,  local,  and  other 
Federal  officials  in  drug  enforcement 
activities;  development  and 
maintenance  of  drug  intelligence 
systems:  regulation  of  legitimate 
controlled  substances;  and  enforcemeni 
coordination  and  intelligence-gathering 


activities  with  foreign  government 
agencies.  DEA  is  presently  developing 
regulations  to  implement  the  provisions 
of  the  Domestic  Chemical  Diversion 
Control  Act  of  1993,  which  imposes, 
registration  requirements  upon 
manufacturers,  distributors,  importers 
imd  exporters  of  List  I  chemicals 
(formerly  known  as  precursor 
chemicals). 

Civil  Rights 

The  Department  and  its  Qvil  Rights 
Division  are  deeply  committed  to  a 
rigorous  and  revitalized  approach  to  the 
enforcement  of  this  nation's  civil  ri^ts 
laws.  In  keeping  with  that  commitment, 
the  Division  will  be  reviewing, 
updating,  and  improving  its  civil  rights 
regulations,  which  are  the  Division's 
basic  enforcement  tools.  As  priorities  for 
the  coming  year,  the  Division  will  be 
focusing  on  regulations  implementing 
title  VI  of  the  Civil  Rights  Act  of  1964 
and  title  IX  of  the  Education 
Amendments  Act  of  1972,  which  are 
intended  to  serve  as  models  for  other 
Federal  agencies.  The  Division  also  is 
completing  the  initial  ADA  rulemaking 
cycle  by  amending  its  regulations  imder 
the  Americans  with  Disabilities  Act 
(AD.M  to  incorporate  revised  standards 
applicable  to  new  building  and  facilities 
used  by  State  and  local  governments. 
The  Department's  Regvdatory  Plan  has 
four  civil  rights  initiatives. 

All  agencies,  vdth  the  Department's 
encouragement  and  support,  need  to 
begin  the  process  of  updating  their  title 
VI  regulations,  which  may  now  be  two 
decades  old.  The  Department's  goal  will 
be  the  creation  of  a  model,  statesDf-the- 
art,  title  VI  rule.  This  will  actually 
involve  two  closely  related  initiatives, 
one  to  be  used  within  the  Department 
for  programs  and  activities  receiving 
financial  assistance  from  the 
Department,  and  the  other  for  use 
throughout  the  Federal  Government 
pursuant  to  the  Department's 
responsibility  to  promote  coordination 
of  title  VI  enforcement  by  all  agencies. 
The  Department's  model  rule  is 
intended  to  include  the  most  effective 
enforcement  procedures  from  current 
regulations  and  will  also  contain 
language  to  implement  the  definition  of 
"program  or  activity"  added  by  the  Civil 
Rights  Restoration  Act  of  1987  (CRRA). 
Public  Uw  No.  100-259. 

The  Division  vdll  also  be  pubfishing 
a  revised  proposed  regulation, 
implementing  title  DC  of  the  Education 
Amendments  of  1972,  which  fbibids 
discrimination  on  the  basis  of  sex  in 
educational  activities  receiving  Federal 
financial  assistance.  The  rule  will 


incorporate  statutory  amendments  to 
Utle  IX  (made  by  the  Civil  Rights 
Restoration  Act  of  1987)  and  controlling 
judicial  precedents.  The  final  title  IX 
regulation  is  intended  to  serve  also  as  a 
model  for  other  Federal  agencies  to 
promote  effective  compliance. 

The  Department  is  also  plaiuung  to 
make  revisions  in  its  regulations 
implementing  title  11  of  the  ADA  (and 
conforming  changes  to  title  Hi)  in  order 
to  incorporate  the  revised  accessibility 
design  guidelines  developed  by  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (the  .'\ccess 
Board).  Subtitle  A  of  title  U  of  the  ADA 
protects  qualified  individuals  with 
disabilities  from  discrimination  on  the 
basis  of  disability  in  the  services, 
programs,  or  activities  of  all  State  and 
local  governments.  Title  III  of  the  ADA 
protects  qualified  indinduals  with 
disabilities  from  discrimination  on  the 
basis  of  disability  by  public 
accommodations  and  in  commercial 
facilities.  The  Access  Board's  new 
guidelines  for  State  and  local  buildings 
and  facilities  are  the  subject  of  a  related, 
pending  rulemaking  proceeding,  and 
have  been  subject  to  considerable 
scrutiny  through  the  Board's  regulator^' 
process.  The  Department  of  Justice, 
which  is  required  by  statute  to 
promulgate  regulations  that  do  not  go 
below  the  Access  Board's  minimum 
guidelines,  will  incorporate  them  into 
the  Department's  title  D  rule. 

These  amendments  to  the  ADA 
regulations  are  an  important  step 
forward  in  fiilfiUing  the  promise  of  the- 
ADA  in  ushering  in  a  new  era  of 
opportunity  and  dignity  for  the  many 
millions  of  Americans  with  disabilities. 
These  regulations,  which  will  apply  to 
new  construction,  and  to  alterations  of 
State  and  local  buildings  and  facilities, 
will  open  doors  that  have  shut  out 
people  v\ith  disabilities  in  the  past. 

Immigration 

The  Immigration  and  Naturalization 
Ser\'ice  (INS)  is  responsible  for 
facilitating  the  entry  of  persons  legally 
admissible  as  visitors  or  as  immigrants 
to  the  United  States,  for  preventing 
unlawful  entry  or  receipt  of  immigration 
benefits  by  those  who  are  not  entitled  to 
receive  them,  and  for  apprehending  or 
removing  those  aliens  who  enter  or 
remain  illegally  in  the  United  States. 
Though  many  of  the  Administration's 
goals  for  more  effective  immigration 
process  require  either  new  statutory 
authority  or  increased  resources,  the 
regulatory  process  is  a  vital  aspect  of 
carrying  out  the  goals  of  the 
immigration  laws. 


UMI 


57120     Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  The  Regulatory  Plan 


Certainly,  one  of  the  regulatory 
challenges  facing  the  Department  of 
Justice  is  to  improve  the  effectiveness  of 
those  regulatory  efforts.  Commissioner 
Meissner  established  three  fundamental 
goals  at  the  time  of  her  confirmation:  to 
increase  the  professionalization  of  the 
Service,  to  provide  immigration  control 
with  compassion,  and  to  build  the 
Service's  role  in  immigration  policy 
leadership  and  conununication.  The 
regulatory  priorities  for  the  Service 
follow  those  priorities,  though  other 
desired  improvements  will  require 
legislative  action.  Three  INS  initiatives 
are  included  in  this  Regulatory  Plan. 

The  principal  policy  and  program 
delivery  regulations  which  will  be 
presented  this  year  address  areas  of 
vulnerability  in  the  immigration  system. 
They  are  also  structured  to  facilitate  the 
proper  use  of  the  system  by  deserving 
persons.  The  principal  regulation  will 
provide  much-needed  reforms  for  the 
asylum  system.  After  a  thorough  review 
of  the  delivery  of  asylum 
determinations,  the  Department  this 
spring  published  proposed  revisions  to 
asylum  regulations  which  will  allow  the 
timely  adjudication  of  cases  while 
instituting  safeguards  against  abuse  of 
the  U.S.  asylum  system.  The  key 
priority  is  the  adoption  of  these  asylum 
reforms  in  final  form.  Another 
regulation  will  reduce  the  number  of 
docimients  which  are  used  to  verify 
immigration  status  for  purposes  of 
employment  in  order  to  facilitate 
employer's  compliance  with  the  Act. 

The  Service  has  also  proposed  a 
number.of  enhancements  to  its 
organizational  structure  for  management 
of  the  functions  it  performs.  There  is 
now  an  approved  reorganization  which 
will  be  implemented  this  year. 
Regulations  establishing  that  structure 
and  delegations  of  authority  will  be 
published. 

Finally,  the  Service  is  presently 
implementing  a  number  of  changes  to 
its  fee  schedules  for  various 
applications.  (This  rule  is  not  included 
in  the  Regulatory  Plan  l)ecause  it  will  be 
published  in  the  very  near  future.)  The 
Service  is  in  a  continuous  improvement 
program  for  the  deUvery  of  those 
services  it  delivers  to  the  public,  and  the 
fee  structure  for  those  services. 
Regulations  will  be  promulgated  in  the 
future  to  increase  the  effectiveness  of 
service  delivery  as  we  move  to  further 
automation  of  business  functions  in 
both  the  benefit  and  enforcement 
arenas.  In  particular,  the  Service  will 
address  service  to  States  and  localities, 
information  exchange  and  facilitation  of 
procedures  for  the  public. 


Asset  Forfeiture 

The  Executive  Office  of  Asset 
Forfeiture  has  one  initiative  listed  in 
this  Regulatory  Plan,  to  revise  and 
consolidate  the  Department's 
regulations  on  remission  and  mitigation 
of  asset  forfeiture.  The  rule  is  one  part 
of  the  E)epartment's  set  of  administrative 
and  legislative  initiatives  to  improve  the 
asset  forfeiture  program.  Further,  by 
replacing  numerous  sets  of  agency- 
specific  regulations,  this  action  will 
reduce  the  volume  of  petition 
regulations,  enhance  consistency  in  the 
petitions  process,  and  faciUtate 
understanding  and  use  of  the  petitions 
process  by  the  pubUc. 

DOJ-Civll  Rights  Division  (CRT) 


PROPOSED  RULE  STAGE 


87.  NONDISCRIMINATION  ON  THE 
BASIS  OF  SEX  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND 
ACnvmES— IMPLEMENTATION  OF 
TITLE  IX  OF  THE  EDUCATION 
AMENDMENTS  OF  1972 

Legal  Authority: 

20  use  1682 

CFR  Citation: 

28  CFR  42  subpart  J  (New) 

Lagal  Deadline: 

None 

Abstract: 

The  Department's  proposed  regulation 
implements  the  requirements  of  title  IX 
of  the  Education  Amendments  of  1972, 
as  amended,  which  prohibits 
discrimination  on  the  basis  of  an 
individual's  sex  in  federally  assisted 
educational  programs.  On  June  17, 
1980.  the  Department  published  a 
proposed  title  IX  regulation  that  was 
never  issued  in  final  form.  As  a  result 
of  interim  legislation  and  judicial 
opinions,  it  is  necessary  to  revise  our 
prior  proposed  regulation  before  a  final 
regulation  can  be  issued. 

Statement  of  Need: 

There  is  an  urgent  need  to  issue  this 
regulation.  First,  the  Department  is 
obligated  to  issue  a  title  IX  regulation 
since  it  funds  many  educational 
programs.  Second,  because  the 
Department's  regulation  will 
incorporate  legislative  amendments  and 
controlling  precedents  to  date,  it  can 
be  expected  that  other  agencies  will 


rely  on  it  in  revising  their  own, 
outdated,  regulations. 

Alternatives: 

Because  title  IX  requires  an  agency 
(such  as  the  Department  of  Justice)  that 
funds  educational  programs  to  issue 
implementing  regulations,  issuance  of  a 
title  IX  regulation  is  mandatory.  With 
respect  to  the  contents  of  the  title  IX 
regulation,  the  Department  will 
consider  all  comments  received  during 
the  public  comment  period  before 
issuing  a  final  regulation. 

Anticipated  Costs  and  Benefits: 

In  order  to  carry  out  this 
Administration's  commitment  to  equal 
educational  opportunity  for  women,  it 
is  essential  that  the  Department  of 
Justice  issue  its  own  regulation 
implementing  title  IX.  The  failure  of 
previous  administrations  to  direct  that 
this  regulation  be  issued  means  that  the 
Department  has  no  regulation  in  place 
to  guide  the  Department  in  granting 
financial  assistance  to  educational 
programs  or  in  investigating  complaints 
of  sex  discrimination  in  funded 
programs. 

In  providing  Federal  financial 
assistance  to  educational  programs,  the 
Department  has  been  subject  to  the 
requirements  of  title  IX  since  it  was 
enacted  in  1972.  Therefore, 
promulgating  this  regulation  should  not 
impose  any  new  costs  upon  recipients 
of  Federal  financial  assistance. 

Risks: 

Without  a  regulation  that  incorporates 
legislative  amendments  and  controlling 
judicial  precedents  in  place,  the 
Department  risks  violating  title  IX. 
Furthermore,  if  this  regulatory  activity 
is  not  undertaken,  there  are  substantial 
risks:  (1)  that  individuals  who  are 
granted  protection  ftt)m  discrimination 
on  the  basis  of  sex  will  find  that  their 
rights  are  not  protected  to  the  extent 
intended  by  legislative  amendments 
and  controlling  judicial  decisions,  and 
(2)  that  Federal  program  funds  will  be 
expended  in  a  discriminatory  manner. 

Timetable: 
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Action 


Data 


PR  Cite 


NPRM 

NPRM  Comment 
Period  End 


11/0(V94 
01/00/95 


Small  Entities  Affected: 
Governmental  Jurisdictions 
Government  Levels  Affected: 
State,  Local 


Additional  Information: 

AGENCY  CONTACT  CONT:  TTD  (202) 
514-0383. 

Agency  Contact 

Merrily  A.  Friedlander 

Acting  Chief 

Coordination  and  Review*  Section 

Department  of  Justice 

Civil  Rights  Division 

P.O.  Box  66118 

Washington.  DC  20035-6118 

202  307-2222 

RIN:  1190-AA28 


DOJ— CRT 

88.  •  AMENDMENT  TO 
NONDISCRIMINATION  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND 
ACTIVITIES— IMPLEMENTATION  OF 
TITLE  VI  OF  THE  CIVIL  RIGHTS  ACT 
OF  1964 

Legal  Authority: 

42  use  2000d  to  2000d-4 
CFR  Citation: 
28  CFR  42.101  to  42.112 
Legal  Deadline: 

None 

Abstract: 

Tlie  Department  of  Justice  will  be 
revising  and  updating  its  existing 
regulation  implementing  title  VI  for  the 
Department's  federally  assisted 
programs  and  activities.  28  CFR  42.101 
to  42.112  (which  was  issued  in  1966). 

Statement  of  Need: 

Most  of  the  agencies  with  title  VI 
enforcement  responsibilities  issued 
implementing  regulations  more  than  20 
years  ago.  and  those  regulations  have 
not  been  updated  to  incorporate  current 
case  law  and  statutory  changes. 

The  Department  is  planning  to  follow 
a  three-step  process,  beginning  with  the 
informal  interagency  circulation  for 
comment  of  a  new  proposed  model  title 
VI  regulation.  The  model  regulation  is 
intended  to  serve  as  a  state-of-the-art 
guide  for  agencies  as  they  develop  their 
own  amended  title  VI  regulations 
through  notice  and  comment 
rulemaking.  The  model  regulation  will 
include  the  most  effective  enforcement 
procedures,  as  well  as  language  to 
implement  the  definition  of  "program 
or  activity"  added  by  the  Qvil  Rights 
Restoration  Act  of  1987. 

Following  the  informal  circulation  of 
e  model  regulation,  the  Department 
A'ill  publish  this  proposed  amendment 


to  its  oHTi  title  VI  regulation.  Finally, 
the  Department  plans  to  revise  its  title 
VI  coordination  regulation  (titled: 
Amendment  to  Coordination  of 
Enforcement  of  Nondiscrimination  in 
Federally  Assisted  Programs;  see  RIN 
1190-AA32)  and  to  encourage  agencies 
with  outdated  regulations  to  amend 
their  ownn  regulations.  This  process  will 
result  in  more  useful  and  effective  title 
VI  regulations  throughout  the  Federal 
Government. 

The  enforcement  procedures  for  title  VI 
are  used  for  enforcing  the  other  statutes 
that  prohibit  discrimination  in  federally 
assisted  programs  and  activities, 
inducting  section  504  of  the 
Rehabihtation  Act  of  1973.  as  amended, 
and  title  IX  of  the  Education 
Amendments  of  1972.  as  amended. 
Under  all  of  these  statutes,  the  Federal 
agency  that  provides  the  Federal 
financial  assistance  to  the  program  or 
activity  is  responsible  for  enforcing  the 
nondiscrimination  mandate.  Thus, 
amendments  to  title  VI  r^ulations  will 
indirectly  result  in  an  update  to  all 
other  regulations  that  reference  the 
enforcement  procedures  of  title  VI. 

Altemattves: 

Because  amendments  to  the  title  VI  arc 
long  overdue  (see  Statement  of  Need 
above),  failing  to  update  and  revise 
existing  regulations  is  not  a  reasonable 
alternative.  Suggested  alternatives  will 
be  solicited  during  the  process  of 
circulating  the  model  regulation  to 
affected  agencies  and  will  also  be 
obtained  during  the  mandatory  public 
comment  period  under  any  proposed 
regulation.  To  the  extent  permitted  by 
law,  these  comments  will  be  considered 
in  adopting  any  revisions  to  the 
existing  regulations. 

Anticipated  Costs  and  Benefits: 

The  Clinton  Administration  has  made 
a  firm  commitment  to  the  rigorous  and 
effective  enforcement  of  all  Federal 
civil  rights  statutes,  including  title  VI 
of  the  Qvil  Rights  Act  of  1964.  This 
commitment  stands  in  sharp  contrast  to 
the  lack  of  enforcement  that  has 
characterized  previous  administrations. 
One  result  of  this  lack  of  enforcement 
activity  is  that  the  current  regulations, 
under  which  all  fund-granting  Federal 
agencies  operate,  are  badly  outdated, 
making  effective  enforcement  difficult. 
By  updating  agency  title  VI  regulations 
through  the  process  described  above. 
Federal  funding  agencies  will  be  able 
to  more  effectively  use  their  resources 
to  attack  and  ehminate  discriminatory 
practices  by  recipients  of  Federal 
financial  assistance. 


It  is  anticipated  that,  to  the  extent  that 
this  process  results  in  greater 
consistency  among  the  title  VI 
regulations  issued  by  various  Federal 
agencies,  the  task  of  complying  with 
title  VI  by  recipients  of  Federal 
financial  assistance  will  be  simplified. 
Thus,  these  regulatory  activities  should 
not  impose  any  additional  costs  on 
recipients  of  Federal  financial 
assistance. 

Risks: 

If  these  regulatory  activities  are  not 
undertaken,  there  are  substantial  risk.s 
(1)  that  individuals  who  are  granted 
protection  from  discrimination  on  the 
basis  of  race,  color,  and  national  origin 
will  find  that  their  rights  are  not 
protected  to  the  extent  intended  by 
legislative  amendments  and  controlling 
judicial  decisions,  and  (2)  that  Federal 
program  funds  v%ill  be  expended  in  a 
discriminator}-  manner. 

Timetable: 


Action 


FR  cn» 


NPRM 

NPRM  Comment 
Period  End 


11AXV94 
01/00/95 


Sman  Entities  Affected: 

None 

Government  Levels  Affected: 

Federal 

Additional  tnformaiion: 

AGENCY  OQNTACT  CONT;  TTD:  (202) 
514-0383. 

Agency  Contact 

Merrily  A.  Friedlander 

Acting  Chief 

Coordination  and  Review  Section 

Department  of  Justice 

Civil  Rights  Division 

P.O.  Box  66118 

Washington.  DC  20035-6118 

202  307-2222 

RIN:  n90-AA31 

DOJ— CRT 

89.  •  AMENDMENT  TO 
COORDINATION  OF  ENFORCEMENT 
OF  NONOtSCRiMNATION  IN 
FEDERALLY  ASSISTED  PROGRAMS- 
IMPLEMENTATION  OF  TIILE  VI  OF 
THE  CIVIL  RIGHTS  ACT  OF  1964 

Legal  Authority: 

42  use  2000d  to  2000d-4;  EO  12250 

CFRCttatlon: 

28  CFR  42.401  to  42.415 


UMI 
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None 
AlMtract: 

The  Department  of  Justice  will  be 
revising  and  updating  its  title  VI 
coordination  regulation.  28  CFR  42.401 
to  42.415,  which  was  issued  in  1976 
pursuant  to  the  authority  granted  to  the 
Department  by  E.O.  11764.  to 
coordinate  enforcement  of  title  VI  by 
the  other  Federal  fund-granting 
agencies.  The  purpose  of  the  title  VI 
coordination  regulation  is  to  guide 
other  agencies  as  they  develop  their 
own,  agency-specific  title  VI 
regulations.  The  coordination 
regulation  remains  in  effect  under  E.O. 
12250.  the  successor  to  E.O.  11764. 

Statomant  Of  NMd: 

Most  of  the  agencies  with  title  VI 
enforcement  responsibilities  issued 
implementing  regulations  more  than  20 
years  ago,  and  those  regulations  have 
not  been  updated  to  incorporate  current 
case  law  and  statutory  changes. 

In  order  to  encourage  these  agencies  to 
update  their  title  VI  regulations,  the 
E)epartment  is  planning  to  follow  a 
three-step  process,  beginning  with  the 
informal  interagency  circulation  for 
comment  of  a  new  proposed  model  title 
VI  regulation.  The  model  regulation  is 
intended  to  serve  as  a  state-of-the-art 
guide  for  agencies  as  they  develop  their 
own  amended  title  VI  regulations 
through  notice  and  comment 
rulemaking.  The  model  regulation  will 
include  the  most  effective  enforcement 
procedures,  as  well  as  language  to 
implement  the  definition  of  "program 
or  activity"  added  by  the  Qvil  Rights 
Restoration  Act  of  1987. 

Following  the  informal  circulation  of 
the  model  regulation,  the  Department 
will  publish  a  proposed  amendment  to 
its  own  title  VI  regulation  (titled: 
Amendment  to  Nondiscrimination  in 
Federally  Assisted  Programs  and 
Activities-Implementation  of  Title  VI 
of  the  Civil  Rights  Act  of  1964,  see 
Regulatory  Plan  entry  1190-AA31). 
Finally,  the  De;>artment  will  publish 
this  proposed  amendment  to  its  title  VI 
coordination  regulation  and  will 
encourage  agencies  with  outdated 
regulations  to  amend  their  own 
regulations.  This  process  will  result  in 
more  useful  and  en^ective  title  VI 
regulations  throughout  the  Federal 
Government. 

Altamatives: 

Because  amendments  to  the  title  VI 
are  long  overdue  (see  Statement  of 
Need  above),  failing  to  update  and 


revise  existing  regulations  is  not  a 
reasonable  alternative.  Suggested 
alternatives  will  be  solicited  during  the 
process  of  circulating  the  model 
regulation  to  affected  agencies  and  will 
also  be  obtained  during  the  mandatory 
public  comment  period  under  any 
proposed  regulation.  To  the  extent 
permitted  by  law,  these  comments  will 
be  considered  in  adopting  any  revisions 
to  the  existing  regulations. 

Anticipatad  Costs  and  Benefits: 

The  Clinton  Administration  has  made 
a  firm  commitment  to  the  rigorous  and 
effective  enforcement  of  all  Federal 
civil  rights  statutes,  including  title  VI 
of  the  Civil  Rights  Act  of  1964.  This 
commitment  stands  in  sharp  contrast  to 
the  lack  of  enforcement  that  has 
characterized  previous  administrations. 
One  result  of  this  lack  of  enforcement 
activity  is  that  the  current  regulations, 
under  which  all  fund-granting  Federal 
agencies  operate,  are  badly  outdated, 
making  effective  enforcement  difficult. 
By  updating  agency  title  VI  regulations 
through  the  process  described  above. 
Federal  funding  agencies  will  be  able 
to  more  effectively  use  their  resources 
to  attack  and  eliminate  discriminatory 
practices  by  recipients  of  Federal 
financial  assistance. 

It  is  anticipated  that,  to  the  extent  that 
this  process  results  in  greater 
consistency  among  the  title  VI 
regulations  issued  by  various  Federal 
agencies,  the  task  of  complying  with 
title  VI  by  recipients  of  Federal 
financial  assistance  will  be  simplified. 
Thus,  these  regulatory  activities  should 
not  impose  any  additional  costs  on 
recipients  of  Federal  financial 
assistance.  | 

Risks: 

If  these  regulatory  activities,  are  not 
undertaken,  there  are  substantial  risks: 
(1)  that  individuals  who  are  granted 
protection  from  discrimination  on  the 
basis  of  race,  color,  and  national  origin 
will  find  that  their  rights  are  not 

Eirotected  to  the  extent  intended  by 
egislative  amendments  and  controlling 
judicial  decisions,  and  (2)  that  Federal 
program  funds  will  be  expended  in  a 
discriminatory  manner. 

Timetat>le: 


Action 


Date 


FR  Ctte 


NPRM 

NPRM  Comment 
Penod  End 


11/00/94 
01/00/95 


Small  Entities  Affected: 
None 


Qovemment  l.eveis  Affected* 

Federal 

Additional  Information: 

The  model  title  VI  regulation  is 
currently  being  prepared  for  circulation 
to  the  applicable  Federal  agencies. 

AGENCY  CONTACT  CONT:  TTD 
(202)514-0383. 

Agency  Contact 

Merrily  A.  Friedlander 

Acting  Chief 

Coordination  and  Review  Section 

Department  of  Justice 

Civil  Rights  Division 

P.O.  30X66118 

Washington,  DC  20035-6118 

202  307-2222 

RIN:  119Q-AA32 
DOJ-CRT 


FINAL  RULE  STAGE 


90.  NONDISCRIMINATION  ON  THE 
BASIS  OF  DISABILITY  IN  STATE  AND 
LOCAL  GOVERNMENT  SERVICES; 
PUBLIC  ACCOMMODATIONS  AND 
COMMERCIAL  FACILITIES: 
ACCESSIBILITY  STANDARDS 

Legal  Authority: 

42  use  12134;  42  USC  12186;  5  USC 
301;  28  use  509;  28  USC  510;  PL  101- 
336 

CFR  Citation: 

28  CFR  35;  28  CFR  36;  28  CFR  37 

Legal  Deadline: 

None 

AtMtract' 

On  July  26,  1991,  the  Department 
published  its  final  rules  implementing 
titles  n  and  III  of  the  Americans  with 
Disabilities  Act  (ADA),  which  prohibits 
discrimination  on  the  basis  of  disability 
by  public  entities  (title  II)  and  in  places 
of  public  accommodation  and 
commercial  facilities  (title  III).  Those 
regulations  included  accessibility 
guidelines  required  for  facilities 
covered  by  title  Ill-the  ADA 
Accessibility  Guidelines  for  Buildings 
and  Facilities  (ADAAG)-but  did  not 
specifically  include  guidelines  for 
facilities  covered  by  title  II.  such  as 
courthouses  or  prisons.  Title  II  entities 
now  have  the  option  of  using  ADAAG 
(without  certain  exceptions  applicable 
only  to  title  III  facilities)  or  another 
existing  standard,  the  Uniform  Federal 
Accessibility  Standards. 


The  proposed  rule  will  amend  titles  II 
and  III  to  adopt  a  revised  version  of 
ADAAG.  which  incorporates  new 
guidelines  for  facilities  typically 
covered  by  title  II.  The  new  guidelines 
are  being  issued  as  an  interim  rule  by 
the  Access  Board  and  will  be  published 
on  the  same  day  as  the  Department's 
proposed  rule.  The  Department's 
proposed  rule  will  also  amend  the 
compliance  procedures  set  forth  in 
subpart  F  of  the  title  11  regulation. 

Statement  of  Need: 

Section  504  of  the  ADA  requires  the 
Access  Board  to  issue  supplemental 
minimum  guidelines  and  requirements 
for  accessible  design  of  buildings  and 
facilities  subject  to  the  ADA,  including 
titles  II  and  UI.  Sections  204(c)  and 
306(c)  of  the  ADA  provide  that  the 
Attorney  General  shall  promulgate 
regulations  implementing  titles  n  and 
ni  that  are  consistent  with  the  Access 
Board's  ADA  guidelines.  Because  the 
Department  of  Justice  is  required  by 
statute  to  promulgate  regulations  that 
do  not  go  below  the  Access  Board's 
minimum  guidelines,  and  because  this 
rule  will  adopt  guidelines  issued  by  the 
Access  Board,  as  also  required  by 
statute,  this  rule  is  required  by  statute. 

Alternatives: 

The  Department  is  required  by  the  ADA 
to  issue  this  regulation  as  described  in 
the  Statement  of  Need  above.  All 
comments  (including  those  that  suggest 
alternatives  to  the  current  proposed 
guidelines)  received  by  the  Department 
on  the  proposed  rule  and  by  the  Access 
Board  on  its  current  interim  rule  and 
its  guidelines  published  December  21, 
1992.  have  been  and  will  continue  to 
be  thoroughly  analyzed  and  considered 
by  the  Department  prior  to  the  adoption 
of  any  final  rule. 

Anticipated  Costs  and  Benefits: 

The  Clinton  Administration  is  deeply 
committed  to  ensuring  that  the  goals 
of  the  ADA  are  met.  Promulgating  this 
amendment  to  the  Department's  ADA 
regulations  will  ensure  that  entities 
subject  to  the  ADA  will  have  one 
comprehensive  regulation  to  follow. 
Currently,  entities  subject  to  title  11  of 
the  ADA  (State  and  local  governments) 
have  a  choice  between  following  the 
Department's  ADA  standards  for  title 
III,  which  were  adopted  for  places  of 
public  accommodation  and  commercial 
facilities  and  which  do  not  contain 
standards  for  common  State  and  local 
government  buildings  (such  as 
courthouses  and  prisons],  or  the 
Uniform  Federal  Accessibility 
Standards  (UFAS).  By  developing  one 


comprehensive  standard,  the 
Department  vdll  eliminate  the 
confusion  that  arises  when 
governments  try  to  mesh  two  different 
standards.  As  a  result,  the  overarching 
goal  of  improving  access  to  the  built 
environment  to  persons  with 
disabilities  wrill  be  better  served. 

The  Access  Board  has  analyzed  the 
impact  of  applying  its  proposed 
amendments  to  ADAAG  to  entities 
covered  by  titles  II  and  III  of  the  ADA 
and  has  determined  that  they  are  a 
significant  regulatory  action  for 
purposes  of  Executive  Order  12866. 
The  Access  Board  has  prepared  a 
Regulatory  Assessment,  which  includes 
a  cost  impact  analysis  for  certain 
accessibility  elements  and  a  discussion 
of  the  regulatory  alternatives 
considered. 

The  Access  Board  has  determined  that 
this  proposed  rule  will  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
and,  therefore,  has  included  the 
flexibility  analysis  required  by  the 
Regulatory  Flexibility  Act  in  its 
regulatory  assessment.  The  Access 
Board  has  made  every  effort  to  lessen 
the  economic  impacts  of  its  proposed 
rule  on  small  entities,  but  recognizes 
that  such  impacts  are  the  necessary 
rej!ult  of  the  mandate  of  the  ADA  itself. 
The  Access  Board's  analysis  also 
applies  to  the  Department's  proposed 
adoption  of  the  revised  ADAAG.  The 
Department's  proposed  procedural 
amendments  will  not  have  a  significant 
economic  impact  on  small  entities. 

The  Access  Board  has  made  every  effort 
to  lessen  the  impact  of  its  proposed 
guidelines  on  State  and  local 
governments,  but  recognizes  that  the 
guidelines  will  have  some  federahsm 
impacts.  These  impacts  are  discussed 
in  the  Access  Board's  Regulatory 
Assessment  which  also  applies  to  the 
Department's  proposed  rule. 

Rislts: 

Without  this  amendment  to  the 
Department's  ADA  regulations, 
regulated  entities  will  be  subject  to 
confusion  and  delay  as  they  attempt  to 
sort  out  the  requirements  of  confiicting 
design  standards.  This  amendment 
should  eliminate  the  costs  and  risks 
associated  writh  that  process. 

Timetable: 


Action 


Date 


PR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/20/94 
08/19/94 

10/00/94 


59  FR  31808 
59  FR  31808 


SmaH  Entities  Affected: 

Businesses,  Governmental  Jiu-isdictions 
Government  Levels  Affected: 
State,  Local 

Agency  Contact 

Merrily  A.  Friedlander 

Acting  Chief 

Coordination  and  Review  Section 

Department  of  Justice 

Civil  Rights  Division 

P.O.  Box  66118 

Washington,  DC  20035-6118 

202  307-2222 

RIN:  119&-AA26 

DOJ— immigration  and  Naturalization 
Service  ONS) 


PROPOSED  RULE  STAGE 


91.  CONTROL  OF  EMPLOYMENT  OF 
ALIENS 

Legal  Authority: 

8  USC  1101;  8  USC  1103;  8  USC  1255a; 
8  USC.1255a  note;  8  USC  1324a;  8  USC 
1160;  8  CFR  2 

CFR  Citation: 

8  CFR  210;  8  CFR  245a;  8  CFR  274a 

Legal  Deadline: 

None 

Abstract 

This  rule  reduces  the  number  of  INS- 
issued  documents  that  are  acceptable 
for  purposes  of  completing  the 
Employment  Eligibility  Verification 
Form  (Form  1-9).  This  rule  will  further 
simplify  compUance  with  the 
employment  eligibility  verification 
requirements  and  address  the  concerns 
of  employers  who  allege  confusion 
created  by  the  multiplicity  of 
acceptable  documents  on  the  Form  I- 
9. 

A  supplemental  proposed  rule  will  be 
issued  which  will  create  a  requirement 
on  the  part  of  the  employee  to  sign  an 
attestation  in  Section  3  of  Form  1-9, 
during  the  reverification  process 
indicating  that  they  are  still  authorized 
to  work  in  the  United  States.  (INS  No. 
1399S-94) 

Statement  of  Need: 

In  a  March  1990  report,  the  General 
Accounting  Office  (GAO)  noted  that  the 
multiplicity  of  acceptable  work 
eUgibility  dociunents  can  give  rise  to 
confusion  and  imcertainty  in  the  minds 


UMI 
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of  employers  seeking  to  determine 
whether  individuals  are  eligible  to 
work.  (Immigration  Reform:  Employer 
Sanctions  and  the  Question  of 
Discrimination  62  (GAO/GGD-gO-62. 
Mar.  1990)).  A  reduction  in  the  number 
o>  acceptable  documents  should  reduce 
confusion  and  uncertainty  on  the  part 
of  employers,  and  thereby  reduce 
potential  employment  discrimination 
based  upon  misapplication  of  the 
employment  eligibility  verification 
requirements. 

Summary  of  thm  Legal  Basis: 

The  legal  basis  of  authority  for  this 
regulation  is  set  forth  above  in  Legal 
Authority.  No  aspect  of  this  regulatory 
action  is  required  by  statute  or  court 
order. 

Alternatives: 

One  oft"ii  repeated  criticism  of 
employer  sanctions  is  the  number  of 
documents  that  are  acceptable  for 
completing  the  Form  1-9.  The  INS  has 
taken  steps  to  address  this  criticism.  In 
July  1988.  the  INS  committed  to  the 
establishment  of  procedures  for  a 
uniform  employment  authorization 
poUcy.  First,  the  INS  limited  the 
number  and  types  of  paper  documents 
on  which  employment  could  be 
authorized.  Second,  the  INS  introduced 
the  standardized  Employment 
Authorization  Document  (Form  I-688B). 
Finally,  a  final  rule  published  on 
September  20,  1993,  and  effective 
September  20.  1994.  revises  the  INS 
regulations  by  terminating  the  validity 
of  all  prior  versions  of  the  Alien 
Registration  Receipt  Card  and 
establishing  the  current  Alien 
Registration  Receipt  Card.  Form  1-551, 
as  the  exclusive  registration  card  for 
use  by  lawful  permanent  residents 
(LPRs).  The  INS  has  determined  that 
further  steps  can  be  taken  to  streamline 
the  employment  ehgibility  verification 
system  by  reducing  the  number  of 
documents  acceptable  for  Form  1-9 
purposes. 

Anticipated  Costs  and  Benefits: 

Employment  is  often  the  magnet  that 
attracts  individuals  to  come  to  or  stay 
in  the  United  States  illegally.  The 
employer  sanctions  provisions  help 
reduce  the  strength  of  this  magnet  by 
requiring  employers  to  hire  only  those 
individuals  who  may  legally  work  in 
the  United  States.  This  rule,  by 
reducing  the  number  of  documents  that 
are  acceptable  for  employment 
eligibiUty  verification  purposes,  will 
reduce  confusion  and  uncertainty  on 
the  part  of  employers  in  the  application 
of  the  employment  eligibility 


verification  rBquixements.  This,  in  turn, 
will  increase  employer  compliance  and 
thereby  result  in  more  jobs  being 
available  for  those  who  are  authorized 
to  work  in  the  United  Stales.  In 
addition,  by  reducing  confusion  and 
uncertainty  on  the  part  of  emplojrers, 
this  rule  will  rednce  potential 
employment  discrimination  based  upon 
misapplication  of  the  employment 
eligibihty  verification  requirements. 

Risks: 

An  employment  eligibihty  verification 
system  that  relies  on  a  multipUcity  of 
documents,  and  is  difflcuU  to 
understand,  may  result  in  employment 
discrimination  based  upon 
misapplication  of  the  employment 
eligibility  verification  requirements.  In 
addition,  a  complicated  employment 
eligibility  verification  system  may 
encourage  fraud  and  result  in 
individuals  who  are  authorized  to  work 
in  the  United  States  being  displaced  by 
unauthorized  individuals. 

Timetable: 


Action 


Fn 


11/23«3    58  FR  61846 
12/23/93    58  FR  61846 


NPRM 

NPRM  Comment 
Period  End 

Supplemental  10/00/94 

Proposed  Rule  INS 

No.  1399S-94  Com. 

Due  30  days  from 

pub.  ol  supp.  rute 
Ftnal  Actkm  12/00/94 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affectedt 
State,  Local,  Federal 

Additional  Information: 
INS  No.  1399-92 
INS  No.  1399S-94 

Agency  Contact 

Cristina  Hamilton 

Associate  General  Counsel 

Office  of  General  Counsel 

Department  of  Justice 

Immigration  and  Naturalization  Service 

425  I  Street  N\V. 

Room  6100 

Washington,  DC  20536 

202  514-2895 

RIN:  1115-AB73 


DOJ— INS 


FMAL  RULE  STAGE 


92.  RULES  AND  PROCEDURES  FOR 
ADJUDICATION  OF  APPUCATIOH 
FOR  ASYLUM  OR  WTTHHOLOfNG  OF 
DEPORTATION  AND  EMPLOYMENT 
AUTHORIZATION 

Legal  Authority: 

5  use  552;  5  USC  552a;  8  USC  1101; 
8  USC  1103;  8  USC  1201;  8  USC  1252 
note;  8  USC  1252b:  8  USC  1304;  8  USC 
1356;  31  USC  9701 

CFR  Citation: 

8  CFR  103;  8  CFR  208;  8  CFR  236.  8 
CFR  242;  8  CFR  274a 

Legal  Deadline: 

None 

Abstract: 

This  rule  would  amend  existing 
regulations  to  streamline  the 
adjudication  of  asylum  applications 
submitted  to  the  Immigration  and 
Naturalization  Service.  The  rule  would 
allow  the  INS  to  grant  asyliun  to 
deserving  applicants  more  promptly 
and  to  dispose  of  meritless  and  abusive 
applications  through  mandatory  referral 
of  appUcations  to  immigration  judges 
for  adjudication  as  part  of  exclusion  of 
deportation  proceedings.  The  rule 
would  make  asylum  interviews 
discretionary.  The  rule  also  would 
restrict  eligibility  for  employment 
authorization  and  would  provide  for 
imposition  of  a  filing  fee  for  asylum 
and  work  authorization  applications. 

Statement  of  Need: 

The  volume  of  asylum  appUcations 
filed  has  increased  from  56,000  in 
1991,  to  over  150.000  in  fiscal  year 
1993.  Approximately  398.000  asylum 
applications  were  pending  as  of  August 
1.  1994.  To  help  process  the  increar,e 
in  asylum  claims,  the  Service  is 
doubling  the  Asylum  Officer  Corps  to 
a  total  of  331  officers  in  1994.  If  asylum 
reform  is  not  implemented,  the  asylum 
backlog  will  continue  to  grow. 

This  rule  is  necessary  because  the 
existing  system  for  adjudicating  asylum 
claims  lacks  the  capacity  to  keep  pace 
with  the  incoming  applications  and 
does  not  p>ermit  the  expeditions 
removal  from  the  United  States  of  those 
persons  whose  claims  fail.  A  significant 
and  growing  percentage  of  current 
asylum  applications  appear  on  their 
face  to  be  nonmeritorious  or  abusive. 
Current  regulations  unduly  lengthen 


and  compUcate  the  adjudications 
process  without  appreciable  benefit  to 
deserving  asylum  applicants. 

Summary  of  the  Legal  Basis: 

The  legal  basis  of  authority  for  this 
regulation  is  set  forth  above  in  Legal 
Authority.  No  aspect  of  this  regulatory 
action  is  required  by  statute  or  court 
order. 

Alternatives: 

INS  reviewed  the  existing  regulations 
to  determine  what  streamlining 
measures  could  be  undertaken  without 
the  need  for  regulatory  change.  This 
process  was  undertaken  by  INS  in 
consultation  with  various 
representatives  of  nongovernmental 
organizations.  It  was  determined  that 
no  significant  changes  could  be  made 
to  the  process  under  the  existing 
regulations.  As  a  result,  a  DOJ  working 
group  was  convened  to  undertake  the 
development  of  a  comprehensive 
reform  proposal.  A  consultant  who  is 
an  expert  in  immigration  law  was  hired 
to  assist  in  this  process. 

Anticipated  Costs  and  Benefits: 

This  rule  would  institute  a  user  fee  for 
filing  asylum  applications  so  that  the 
processing  of  these  applications  will  be 
self-sustaining  to  the  extent  possible. 
These  fees  were  set  at  a  level  which 
will  allow  INS  to  provide  the  service 
to  asylum  applicants  vdthout  increasing 
the  Service's  budget.  INS  beheves  that 
it  would  impose  a  hardship  on  asylum 
applicants  if  they  were  required  to  jiay 
the  entire  cost  of  the  service  rendered 
them.  Therefore,  part  of  the  cost  per 
asylum  appUcant  is  currenUy  recovered 
though  a  surcharge  to  the  fees  for  filing 
applications  other  than  asylum. 

Risks: 

The  risk  of  not  proceeding  with  reform 
of  the  asylum  process  is  that  asylum 
applicants  whose  claims  are  not 
decided  will  continue  to  receive 
indefinite  work  authorization.  This 
indefinite  work  authorization  puts  such 
applicants  into  an  immigration  Umbo 
while  their  applications  are  delayed 
because  of  the  backlog  of  claims.  An 
additional  risk  of  the  current  system  is 
that  persons  without  legitimate  claims 
can  file  asylum  applications  as  a  way 
of  remaining  in  the  United  States  and 
working  during  the  pendency  of  their 
claims.  Nonmeritorious  claims  delay 
the  processing  of  meritorious  claims 
and  the  receipt  of  those  benefits 
provided  by  law  for  asylees  such  as  the 
accrual  of  residency  for  naturalization 
and  family  reunification  visas. 


Timetable: 


Actton 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  ACbon 


03/30/94 
05/31/94 

1 0/00*94 


59  FR  14779 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Federal 

Additional  Information: 

INS  No.  1651-93 

Agency  Contact: 

Christine  Davidson 

Senior  Policy  Analyst 

Asylum  Division 

Department  of  Justice 

Immigration  and  Naturalization  Service 

425  I  Street  NW. 

ULLICO  3RD  Floor 

Washington,  DC  20536 

202  633-4389 

RIN:  1115-AD64 

DOJ— INS 

93.  e  REORGANIZATION  OF  THE 
IMMIGRATION  AND  NATURAUZATION 
SERVICE 

Legal  Authority: 

5  USC  552;  5  USC  552a;  8  USC  1101; 
8  USC  1103;  8  USC  1201;  8  USC  1252 
note:  8  USC  1252b;  8  USC  1304;  8  USC 
1356;  31  USC  9701;  8  CFR  2 

CFR  Citation: 

8  CFR  100;  8  CFR  103 

Legal  Deadline: 

None 

Abstract: 

This  rule  revises  the  existing 
organizational  structure  within  the 
Immigration  and  Naturalization  Service 
(Service).  On  January  14,  1994,  the 
Attorney  General  approved  a 
reorganization  plan  for  the  Service.  The 
changes  effected  by  this  rule  are 
necessary  to  implement  that  plan. 

Statement  of  Need: 

This  rule  is  necessary  to  establish  a 
classic  structure  that  empowers  field 
managers  and  allows  INS  Headquarters 
to  steer,  not  row.  It  positions  INS  to 
reinvent  itself,  to  rethink  the  w^ay  its 
oflicers  approach  their  tasks  and 
missions,  so  that  INS  can  meet  the 
organizational  challenges  of  a  future 
where  effectively  administering  the 
Nation's  immigration  system  has 
become  a  key  national  priority. 


Summary  of  the  Legal  Basis: 

The  legal  basis  of  authority  for  this 
regulation  is  set  forth  above  in  Legal 
Authority.  No  aspect  of  this  regulatory 
action  is  required  by  statute  or  court 
order. 

Alternatives: 

INS  reviewed  previous  reports 
analyzing  INS  management  problems; 
held  formal  meetings  with  key  INS 
personnel,  including  the  National 
Immigration  and  Naturalization  Service 
Council  leadership,  the  District 
Directors  Association  and  the  Chief 
Patrol  Agents  Association;  held 
telephone  conferences  with  Regional 
Administrators  and  with  Staff 
Assistants  for  Field  Operations; 
conducted  telephone  interviews  with 
mid-level  field  managers  selected  by 
random  process;  established  a  working 
group,  representing  major  functions  and 
offices;  and  sought  views  from  external 
stakeholders  with  interest  in  INS.  After 
consideration  of  all  opinions  and  input, 
INS  is  adopting  a  new  organizational 
structure  with  a  back-to-^ics 
philosophy  where  accountabiUty  at  all 
levels,  high  standards  of  integrity,  and 
quality  performance  will  be  required. 

Anticipated  Costs  and  Benefits: 

The  plan  is  designed  as  much  for  the 
future  as  it  is  for  today.  Its  premise  is 
that  the  energy  of  the  INS  mcuiagement 
team  should  be  focused  on  the 
effectiveness  of  the  Service's  programs 
and  operations.  It  is  this  improving  of 
managerial  effectiveness  that  is  the 
primary  anticipated  benefit  of  this 
reorganization. 

Some  of  the  costs  and  benefits  of  this 
reorganization  are  intangible  and 
cannot  be  measured  until  the  new 
structure  has  been  operational. 
However,  cost  savings  are  expected  to 
follow  naturally  from  increased 
managerial  effectiveness. 

The  new  structure  provides  clear  lines 
of  authority  and  vests  responsibility 
and  accountability  at  the  most 
appropriate  levels. 

Risks: 

Not  appUcable. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action 


10/OOm 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Federal 
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AddMonat  InfomMtlonc 
INS  Na  1501-94. 

Agenqf  ConlMt 

Walter  J.  Wondolowski 

Program  Analyst 

Office  of  Policy  aod  Planning 

Department  of  )ustice 

Immigration  and  Naturalization  Service 

425  I  Street  NW. 

Room  6042 

Washington.  DC  20536 

202  816-7771 

RIN:  lll^ADTa 

DOJ— Legal  Activttfes  (LA) 


FIHAL  RULE  STAGE 


94.  REVISION  OF  REGULATIOHS 
QOVERMNO  THE  REMISSION  OR 
MrriGATION  OF  CIVIL  AND  CRIMINAL 
FORFEITURES 

Legal  Authortty: 

28  use  509;  28  USC  510;  28  USC  515 
to  518;  28  USC  524;  8  USC  1324;  15 
USC  1177;  17  USC  509;  18  USC  512; 
18  USC  981;  18  USC  982;  18  USC  1467; 
18  USC  1965;  18  USC  1963;  18  USC 
2253;  18  USC  2254 


CFR 

28  CFR  9 

Legal  Daadltne: 

None 

Abstract 

This  regulation  amends  and  adopts 
rules  that  govern  the  processing  of 
petitions  for  remission  and  mitigation 
of  forfeitures  by  the  Criminal  Division, 
the  Drug  Enforcement  Administratioa, 
the  Federal  Bureau  of  Investigation,  the 


Immigration  and  Naturalizatioa  Service. 
and  the  United  States  Marshals  Service 
of  the  United  States  DepartmeiU  of 
Justice.  It  is  intended  to  provide  a  basis 
for  similar  rules  to  be  adopted  by  the 
Bureau  of  Alcohol.  Tobacco  and 
Firearms,  the  Internal  Revenue  Service, 
the  United  States  Secret  Servica  of  the 
Department  of  the  Treasury,  and  the 
United  States  Postal  Service.  The 
Department  proposes  this  regulation  in 
an  effort  to  ameliorate  the  harsh  results 
in  individual  forfeiture  cases  and  to 
provide  relief  to  innocent  persons 
whose  property  is  used  by  others  for 
criminal  purposes. 

Statement  of  Need: 

The  current  regulations  need  to  be 
updated  to  simplify  the  petition 
process,  to  provide  for  consistent 
rulings  on  petitions,  to  remedy 
deficiencies  in  the  ciurent  regulationsv 
and  to  provide  for  petition*  filed  by 
or  on  behalf  of  certain  victims  in  £iaud 
cases.  These  regulations  are  necessary 
because  forfeiture  is  now  being 
increasingly  sought  in  white  collar 
crime  cases  invt^ng  thonsands  of 
victims. 

Summary  of  ttie  Legal  Basis: 

The  legal  basis  of  authority  for  this 
regulation  is  set  forth  above  in  Legal 
Authority.  No  aspect  of  this  regulatory 
action  is  required  by  statute  or  court 
order. 

Alternatives: 

Regulations  governing  the  remission  or 
mitigation  of  civil  and  criminal 
forfeitures  provide  essential  procedures 
for  the  Attorney  General  to  avoid  the 
unfair  forfeiture  of  innocent  persons' 
property  interests  and  to  mitigate  the 
sometimes  uiueasonable  and  harsh 
results  of  forfeitures.  The  alternative  to 
issuance  of  this  regulation  would  be  to 
continue  the  eurrent  system  of  multiple 
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regulations  issued  by  the  above 
described  agencies. 

Anticipated  Costs  and  Benefits: 

No  additional  cost  is  anticipated  to 
result  from  the  revised  regulations 
because  petitions  for  remission  or 
mitigation  are  already  an  integral  part 
of  forfeiture  program  operations.  The 
anticipated  benefit  of  the  revised 
regulations  is  the  satisfaction  of  the 
needs  stated  in  the  above  Statement  of 
Need. 

Risks: 

Not  applicable. 

TImetatJie: 


Action 


Dete 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  AcHon 


06/29/94    59  FR  33457 
07/29/94    59  FR  33457 


10/00/94 

Sman  Entities  Affected: 
None 

Government  Levels  Affected: 

Federal 

Additional  Infomtatien: 

LEGAL  AUTHORITY  CONT:  18  USC 
2513;  19  USC  1613;  19  USC  1618;  21 
USC  853:  21  USC  881;  22  USC  401. 

Agency  Contact: 

Laurie  J.  Sartorio 

Assistant  Director  for  Policy  and 

Of)erations 

Executive  Ofllce  for  Asset  Forfeiture 

DepMutment  of  Justice 

Office  of  the  Deputy  Attorney  General 

901  E  Street  NW. 

Washington,  DC  20530 

202  616-8000 

RIN:  1105-AA23 

BILLMO  CODS  4««4M>1.F 


DEPARTMENT  OF  LABOR  (DOL) 
1994  Regulatory  Plan 
Executive  Summary 

In  the  preamble  of  Executive  Order 
12866,  President  Clinton  states  that  the 
American  people  deserve  a  system  of 
goverrmient  regulations  that  works  for 
them;  one  that  protects  and  improves 
their  health,  safety,  environment,  and 
well-being  and  improves  the 
performance  of  the  economy  without 
imposing  undue  burden  on  society.  The 
Department  of  Labor  plays  a  major  role 
in  achieving  this  very  important  goal  of 
the  President. 

The  Department  of  Labor  is  one  of  the 
largest  enforcement  agencies  within  the 
U.S.  Government,  administering  and 
enforcing  over  180  Federal  statutes  and 
their  implementing  regulations.  These 
regulations  cover  an  estimated  7  million 
establishments  and  over  100  million 
current  and  former  employees,  as  well 
as  job  applicants  and  retirees. 

DOL's  1994  Regulatory  Plan  includes 
21  of  the  Etepartment's  most  important 
significant  regulations  firom  five  of  oiu' 
major  regulatory  agencies:  Employment 
Standards  Administration  (ESA), 
Occupational  Safety  and  Health 
Administration  (OSHA),  Pension  and 
Welfare  Benefits  Administration 
(PWBA),  Employment  and  Training 
Administration  (ETA),  and  Mine  Safety 
and  Health  Administration  (MSHA). 
These  regulations  were  selected  because 
of  their  significant  impact  on  the 
economy  or  other  government  agencies 
and  because  they  comprise  the  essential 
elements  of  each  agency's  regulatory 
efforts.  While  these  regulations 
represent  those  that  are  likely  to  have 
the  greatest  impact,  it  is  important  to 
note  that  the  Department  views  every 
regulatory  effort  it  undertakes  as 
important  and  necessary. 

Equally  important  to  our  regulatory 
responsibilities  is  the  way  that  we 
regulate.  As  a  Department,  we  are 
committed  to  regulatory  policies  that 
acknowledge  the  importance  of  the 
private  sector  and  private  markets.  Our 
goal  is  to  develop  regulations  that  are 
effective,  consistent,  sensible  and 
imderstandable.  To  this  end.  we  are 
committed  to  coordinating  with  other 
government  agencies  and  working 
closely  with  target  populations  and  the 
regulated  community  whenever 
appropriate. 

The  DOL  Regulatory  Role 

The  Department  of  Labor's 
rulemaking  work  represents  one  of  the 
most  important  and  necessary  functions 


of  the  U.S.  Government.  These 
rulemakings  directly  impact  the  lives  of 
millions  of  workers  in  a  wide  variety  of 
areas  as  evidenced  by  the  diverse 
statutes  the  Department  administers. 
The  Department  is  charged  with  the 
responsibility  for  protecting  America's 
work  force  imder  the  Occupational 
Safety  and  Health  Act  and  the  Federal 
Mine  Safety  and  Health  Act.  The 
Department  is  also  charged  with 
enforcing  a  number  of  statutes 
pertaining  to  labor  standards  for 
workers,  such  as  the  Fair  Labor 
Standards  Act,  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
Act.  the  Employee  Polygraph  Protection 
Act.  the  Family  and  Medical  Leave  Act. 
and  certain  provisions  of  the 
Immigration  Reform  and  Control  Act. 
Among  these  labor  standards  are  those 
that  guarantee  minimum  wages  and 
overtime  premium  payments,  protect 
child  labor,  set  minimum  working 
conditions  for  agricultural  workers  and 
guarantee  family  leave  to  workers  for 
the  birth  or  adoption  of  a  child,  or  if  the 
workers  or  their  family  members 
experience  a  serious  health  condition. 
Other  labor  statutes  fie  narrower  in 
scope  and  relate  only  to  those  working 
for  government  contractors  (such  as  the 
Davis-Bacon  and  Related  Acts  and  the 
McNamara-O'Hara  Service  Contract  Act) 
or  to  certain  groups  of  employees  llike 
the  Federal  Employees'  Compensation 
Act  or  the  Black  Lung  Benefits  Act). 

DOL  has  also  undertaken  rulemaking 
related  to  laws  such  as  the  Job  Training 
Partnership  Act  and  the  Trade 
Adjustment  Assistance  programs  that 
provide  essential  job  training  services  to 
workers  who  are  just  entering  the  job 
market  or  who  are  dislocated.  Lastly,  the 
Department  is  charged  with  enforcing 
the  nondiscrimination  and  affirmative 
action  requirements  of  Executive  Order 
11246  and  a  number  of  statutes  such  as 
sections  503  and  504  of  the 
Rehabilitation  Act,  and  section  481  of 
the  Job  Training  Partnership  Act. 
Through  these  regulations,  DOL  seeks  to 
ensure  that  Federal  contractors  and 
certain  Federal  grant  recipients  provide 
a  letel  playing  field  to  all  applicants, 
employees  and  program  participants. 

In  addition,  workers  and  beneficiaries 
are  protected  through  the  Department's 
efforts  to  monitor  pension  and  welfare 
plans  (including  group  health  plans) 
under  the  Employee  Retirement  Income 
Security  Act.  In  order  to  carry  out  this 
responsibility,  DOL  regulations  spell  out 
the  standards  and  requirements  that 
must  be  met  by  plan  administrators  and 
fiduciaries.  DOL  is  also  responsible  for 
overseeing  certain  aspects  of  the 


internal  affairs  of  labor  organizations 
imder  the  Labor-Management  Reporting 
and  Disclosure  Act. 

Administration  of  each  of  these 
statutes  requires  the  promulgation  of 
rules  that  explain  to  the  affected 
community  exactly  what  their 
responsibilities  are. 

DOL's  Regulatory  Priorities 

Given  the  Department's  extensive 
mandate,  our  regulatory  plan  was 
developed  around  essential  regulations 
necessary  to  assure  American  workers 
healthy,  safe  and  fair  working 
conditions.  One  of  the  highest  priorities 
for  the  Department  is  for  OSHA  to  issue 
its  building-block  standards  on 
exposure  assessment,  medical 
surveillance,  safety  and  health 
programs,  ergonomics,  and 
recordkeeping.  These  proposals  will 
address  multiple  hazards  present  in 
most  workplaces  in  a  generic  fashion. 
They  are  essential  to  OSHA's  standard- 
setting  priorities  because  they  will 
address  the  potential  occupational 
hazards  facing  the  majority  of  America's 
work  force. 

Other  important  priorities  are  the 
proposed  amendments  to  the 
regulations  implementing  Executive 
Order  11246  to  ensure 
nondiscrimination  and  affirmative 
action  obligations,  to  the  regulations 
pertaining  to  child  labor  and  the 
exemption  from  minimum  wage  and 
overtime  rules  for  executive, 
administrative  and  professional 
employees  under  the  Fair  Labor 
Standards  Act.  MSHA  will  also  address 
the  need  to  update  the  Agency's  existing 
standards  on  exposure  to  potentially 
harmful  chemical  substances  and  to 
noise,  and  will  develop  criteria  for  the 
approval  of  diesel-powered  equipment 
in  undeipt)und  mines. 

The  Department's  regulatory  plan  also 
reflects  the  Administration's 
commitment  to  emplojinent  and 
training.  We  are  focusing  on  building  a 
reemployment  system  that  includes  the 
following  features:  high  quality  and 
longer-term  training,  a  focus  on 
customers  and  feedback  from  them, 
simplified  access  to  programs  and 
services,  and  better  quality  information 
on  labor  markets  and  on  the 
performance  of  service  providers. 
During  the  coming  year,  ETA  and  the 
Veterans  Employment  and  Training 
Service  (VETS)  will  review  existing 
regulations  in  areas  where 
Administration  legislative  initiatives, 
such  as  the  proposed  Reemployment 
Act,  will  necessitate  regulations  being 
revised,  replaced,  or  repealed.  Where 
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possible,  new  and  revised  regulations 
will  attempt  to  incorporate  the  features 
and  key  principles  of  the  new 
reemployment  system.  One  specific  r\de 
being  developed  by  the  Department  that 
incorporates  some  features  of  the  new 
reemployment  system  is  the  proposed 
rule  to  implement  amendments  to  the 
Trade  Act  made  by  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act. 

Regulating  in  a  Smart  Way 

As  a  major  regulatory  agency,  DOL 
recognizes  the  importance  of  regulating 
in  a  smart  way.  The  Department 
upholds  the  objectives  of  the  Executive 
Order  12866  to  enhance  planning  and 
coordination  with  respect  to  both  new 
and  existing  regulations  and  to  make  the 
regulatory  process  more  accessible  to 
the  public.  Already,  we  have  made 
signiHcant  strides  in  this  area. 

The  building-block  standards 
proposed  by  OSHA  represent  a  good 
example  of  regulating  in  a  smart  way. 
By  addressing  multiple  hazards  in  a 
generic  fashion,  these  proposals  will 
ensure  consistency  across  regulations. 
For  instance.  Section  6(b)  of  the  OSH 
Act  requires,  where  appropriate,  that 
OSHA  standards  include  provisions  for 
exposure  monitoring.  Currently,  a 
variety  of  substance-specific  standards 
include  requirements  for  exposure 
monitoring  while  hundreds  of 
substances  in  OSHA's  Z-tables  have  no 
such  requirement.  A  generic  standard 
for  exposure  assessment  would  satisfy 
section  6(b)(7)  of  the  Act.  with  respect 
to  Z-table  substances  in  the  Air 
Contaminants  Standards  (29  CFR 
1910.1000). 

Another  example  of  regulating  in  a 
smart  way  is  OSHAs  review  of  certain 
existing  standards.  For  instance,  OSHA 
plans  to  issue  a  revision  to  its  outdated 
walking  and  working  surfaces  standard 
with  a  performance-oriented  final 
standard,  which  will  permit  more 
flexibility  in  compliance.  OSHA  is  also 
utilizing  negotiated  rulemaking  as  an 
alternative  regulatory  approach  to 
address  the  hazards  of  steel  erection. 

Similar  examples  can  bfi  found  in 
other  areas  of  the  Department.  ESA's 
proposal  to  amend  Executive  Order 
11246  will  streamline,  clarify  and 
reduce  paperwork  requirements 
associated  with  compliance.  The  Mine 
Safety  and  Health  Administration  will 
soon  publish  a  proposed  rule  on  Testing 
and  Evaluation  of  Mining  Products  by 
Independent  Laboratories  and  Use  of 
Equivalent  Approval  Requirements.  As 
recommended  by  the  National 
Performance  Review,  this  rule  will 
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allow  certain  mining  equipment  and 
products  to  be  tested  and  approved  by 
nationally  recognized  independent 
laboratories.  This  rule  benefits  fi-om  a 
proper  use  of  the  private  sector  to 
permit  the  agency  to  shift  resources 
toward  product  audits  in  the  field. 

Regulations  Included  in  the  Plan 

Twenty-one  regulations  are  included 
in  DOL's  1994  Regulatory  Plan.  These 
regulations  acknowledge  DOL's 
important  role  in  rulemaking  and  the 
importance  of  regulating  in  a  smart  way. 
As  previously  mentioned,  these 
regulations  were  also  selected  because 
of  their  significant  impact  on  the 
economy  or  other  Government  agencies. 
A  detailed  description  for  each  follows. 

DOL— Employment  Standards 
Administration  (ESA) 


PRERULE  STAQE 


95.  CHILD  LABOR  REQULATIONS, 
ORDERS  AND  STATEMENTS  OF 
INTERPRETATION  (ESA/W-H) 

Lsgai  Authority: 

29  use  203 

CFR  Citation: 

29  CFR  570 

Legal  Deadline: 

None 

Abstract 

Section  3(1)  of  the  Fair  Labor  Standards 
Act  requires  the  Secretary  of  Labor  to 
issue  regulations  with  respect  to  minors 
between  14  and  16  years  of  age 
ensuring  tl  -   ?he  periods  and 
conditions  of  their  employment  do  not 
interfere  with  their  schooling,  health, 
or  well-being.  The  Secretary  also  is 
directed  to  designate  occupations  that 
may  be  particularly  hazardous  for 
minors  16  and  17  years  of  age.  Child 
Labor  Regulation  No.  3  sets  forth  the 
permissible  industries  and  occupations 
in  which  14-  and  13-year-olds  may  be 
employed,  and  specifies  the  number  of 
hours  in  a  day  and  in  a  week,  and  time 
periods  within  a  day,  that  such  minors 
may  be  employed,  the  Department  has 
invited  public  comment  in  considering 
whether  changes  in  technology  in  the 
workplace  and  job  content  over  the 
years  require  new  hazardous 
occupations  orders,  and  review  of  some 
of  the  applicable  hazardous  occupation 
orders  and  the  method  of  their 
promulgation.  Comment  has  also  been 


solicited  on  whether  revisions  should 
be  considered  in  the  permissible  hours 
and  time  of  day  standards  for  14-  and 
15-year-olds.  Comment  has  also  been 
sought  on  appropriate  changes  required 
to  implement  school-to-work  transition 
programs. 

Statement  of  Need: 

Because  of  changes  in  the  workplace 
and  the  introduction  of  new  processes 
and  technologies,  the  Department  is 
undertaking  a  comprehensive  review  of 
the  regulatory  criteria  applicable  to 
child  labor.  Other  factors  necessitating 
a  review  of  the  child  labor  regulations 
are  changes  in  places  where  young 
workers  find  employment 
opportunities,  the  existence  of  differing 
Federal  and  State  standards,  and  the 
divergent  views  on  how  best  to 
correlate  school  and  work  experiences. 

Under  the  Fair  Labor  Standards  Act, 
the  Secretary  of  Labor  is  directed  to 
provide  by  regulation  or  by  order  for 
the  employment  of  youth  between  14 
and  16  years  of  age  under  periods  and 
conditions  which  will  not  interfere 
with  their  schooling,  health  and  well- 
being.  The  Secretary  is  also  directed  to 
designate  occupations  that  may  be 
particularly  hazardous  for  youth 
between  the  ages  of  16  and  18  years 
or  detrimental  to  their  health  or  well- 
being.  The  Secretary  has  done  so  by 
specifying,  in  regulations,  the 
permissible  industries  and  occupations 
in  which  14-  and  15-year-olds  may  be 
employed,  and  the  number  of  hours  per 
day  and  week  and  the  time  periods 
within  a  day  in  which  they  may  be 
employed.  In  addition,  these 
regulations  designate  the  occupations 
declared  particularly  hazardous  for 
minors  between  16  and  18  years  of  age 
or  detrimental  to  their  health  or  '.veil- 
being. 

Public  comment  has  been  invited  in 
considering  whether  changes  in 
technology  in  the  workplace  and  job 
content  over  the  years  require  new 
hazardous  occupation  orders  or 
necessitate  revision  to  some  of  the 
existing  hazardous  orders.  Comment 
has  also  been  invited  on  whether 
revisions  should  be  considered  in  the 
permissible  hours  and  time-of-day 
standards  for  the  employment  of  14- 
and  15-year-olds,  and  whether  revisions 
should  be  considered  to  facilitate 
school-to-work  transition  programs. 
When  developing  regulatory  proposals 
(after  receipt  of  public  comment  on  the 
advance  notice  of  proposed 
rulemaking),  the  Department's  focus 
will  be  on  assuring  healthy,  safe  and 
fair  workplaces  for  young  workers,  and 


at  the  same  time  making  regulatory 
standards  less  burdensome  to  the 
regulated  communitj'. 

Alternatives: 

Full  regulatory  alternatives  will  be 
developed  after  receipt  and  analysis  of 
the  public  comments  responding  to  the 
advance  notice  of  proposed  rulemaking. 
Alternatives  likely  to  be  considered  • 
include  specific  additions  or 
modifications  to  the  haz3rdous 
occupation  orders  and  changes  to  the 
hours  14-  and  15-jeai-oIds  may  v.'ork. 

Anticipated  Costs  and  Benefits: 

Freliminar3'  estimates  of  the  anticipated 
costs  and  benefits  of  this  regulatory 
action  wiU  be  developed  once  decisions 
are  reached  on  particular  proposed 
changes  in  the  child  labor  regulations. 
Benefits  will  include  safer  Working 
environments  and  kwf.r  injuries  to 
young  workers. 

Risks: 

An  assessment  of  the  magnitude  of  the 
risk  addressed  by  this  action  and  how 
it  relates  to  other  risks  within  the 
juri'^dictioii  of  DOL  will  l>e  prepared 
once  decisions  are  reached  on 
particular  proposed  changes  in  the 
child  labor  regulations. 

Tlmstabfe: 


Action 


Date 


FR  Cits 


Final  Action  on  HOs     1 1/2C/91    66  FR  58626 
2.  10. 12 

Filial  Action  Effective  12,'2C,'91    56  FR  58525 
Date 

ANPRM  05/13,'94    59  FR  25157 

AWFRM  Comment        10/11/94    59  FR  40318 
Period  End 

NPRM  05/00/95 

Small  Entities  Affected: 

Undct'Tmined 

Goverriment  Levels  Affected: 
Undetermined 

Agency  Contact: 

Maria  Echaveste 

Administrator,  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue  NW. 

Rm  S3502.  FP  Bldg. 

Washington.  DC  20210 

202  219-8305 

RIN:  1215-AA09 


DOL— ESA 

96.  DEFINING  AND  DELIMITING  THE 
TERM  "ANY  EMPLOYEE  EMPLOYED 
IN  A  BONA  FIDE  EXECUTIVE, 
ADMINISTRATIVE,  OR 
PROFESSIONAL  CAPACITY"  (ESA/W- 
H) 

V 

Legal  Authority: 

29  use  213(a)(1) 
CFR  Citation: 

29  CFR  541 

Legal  Deadline: 
None 

Abstract: 

Tht^se  regii)atinns  set  forth  the  criteria 
used  in  the  determination  of  the 
application  of  the  Fair  Labor  Standards 
Act  exemption  for  "executive," 
"administrative,"  "professional"  and 
"outside  sales  employees"  from  the 
miiiimmn  wage  and  overtime 
requirements  of  the  Act.  A  final  rule 
increasing  the  salary  test  criteria  was 
pubiished  on  01/13/81  (46  FK  3010) 
and  was  scheduled  to  become  effective 
on  07/13/81.  On  02/12/31  (46  FR 
11972)  an  indefinite  stay  of  the  final 
rule  was  published.  On  03/27/81  (46 
FR  18'j93)  a  proposal  to  suspend  the 
final  rule  indefinitely  was  published 
with  comments  dug  by  04/28/81.  As  a 
resjjlt  of  numerous  comments  and 
potitions  received  fiom  industry  groups 
regarding  the  duties  and 
responsibilities  tests  as  set  forth  in  the 
recu'i-.tions,  as  well  as  recent  case  law 
developments,  the  Department 
concluded  that  a  more  comprehensive 
rm  iew  of  thssB  regulations  was  needed 
and  decided  to  reopon  the  comment 
period  and  broaden  the  scope  of  the 
njview  to  include  all  aspects  of  the 
reg'.jlafions.  An  ANPRM  was  published 
on  11/19/85  and  its  conunent  period 
was  subsequently  extended  to  3/22/86. 
The  Department  has  revised  these 
regulations  since  the  ANPRM  to 
address  specific  issues.  In  1991.  as  the 
result  of  an  amendment  to  the  FLSA, 
the  regulations  were  revised  to  permit 
certain  highly  skilled  computer  systems 
analysts,  computer  programmers, 
softv.are  engineers,  and  other  similarly 
skilled  professional  employees  to 
qualify  for  the  exemption,  including 
those  paid  on  an  hourly  basis  if  their 
rates  of  pay  exceed  6-1/2  times  the 
applicable  minimum  wage.  Also,  in 
1992,  the  Department  issued  a  final 
rule  which  provided,  in  part,  that  an 
otherwise  exempt  public  sector 
employee  would  not  be  disqualified 
from  the  exemption's  requirement  for 
payment  on  a  "salary  basis"  solely 


because  the  employee  is  paid  according 
to  a  public  pay  and  leave  sjrstem  that, 
absent  the  use  of  paid  leave,  requires 
the  employee's  pay  to  be  reduced  for 
absences  of  less  than  one  workday. 
These  revisions  were  limited  in  nature 
and  the  regulations  are  still  in  need  of 
updating  and  clarification.  In  addition, 
rece.nt  court  ndings  have  ca'jscd 
confusion  as  to  whit  constitutes 
compliance  with  the  regulation's 
"salary  bsbis"  criteria  in  both  the 
public  and  private  sectors.  All  of  these 
factors  hs'/e  led  the  Department  to 
conclude  that  a  comprehensive  review 
of  these  regulations  is  both  necessary 
and  appropriate.  The  Department 
intends  to  solicit  input  through  a 
public  he")!ng  process  to  identify 
issues  and  to  develop  regulatory 
proposals. 

Statement  of  Need: 

.  These  regulations  set  forth  the  criteria 
used  in  the  determination  of  the 
application  of  the  Fair  Labor  Standards 
Act  exemption  for  "executive," 
"adminisiiative,"  "professional"  and 
"outside  sales  employees."  The  existing 
salary  test  levels  used  in  determining 
who  is  exempt  from  the  mininrum  wage 
and  overtime  rules  were  adopted  in 
1975  on  an  interim  b^sis.  These  salary 
level  tests  are  outdated  and  offer  little 
practical  guidance  in  the  application  of 
the  exemption.  In  addition,  numerous 
comments  and  petitions  have  been 
received  in  recent  years  from  industry 
groups  regarding  the  duties  and 
rssponsibilities  tests  in  the  regulations. 
These  factors,  as  well  as  recent  case 
law  developments,  have  led  the 
Department  to  conclude  that  a 
comprehensive  review  of  these 
regulations  is  needed. 

These  regulations  have  been  revised  in 
recent  years  to  deal  with  specific 
amendments  or  issue;;.  In  1991,  as  the 
result  of  an  amendment  to  the  FLSA, 
the  regulations  were  revised  to  permit 
certain  highly  skilled  computer  systems 
analysts,  computer  programmers, 
software  engineers,  and  other  similarly 
skilled  professional  employees  to 
qualify  for  the  exemption,  including 
those  paid  on  an  hourly  basis  if  their 
rates  of  pay  exceed  6-1/2  times  the 
applicable  minimum  wage. 

Also  in  1991,  the  Department 
undertook  separate  rulemaking  on 
another  aspect  of  the  regulations,  the 
definition  of  "salary  basis"  for  pubUc 
sector  employers.  An  interim  final  rule 
provided,  in  part,  that  an  otherwise 
exempt  public  sector  employee  would 
not  be  disquaUfied  from  the 
exemption's  requirement  for  payment 
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on  a  "salary  basis"  solely  because  the 
employee  is  paid  according  to  a  public 
pay  and  leave  qratain  that,  absent  the 
use  of  paid  leave,  reduces  the 
employee's  pay  for  absences  of  less 
than  one  workday.  (In  1992,  the 
Department  issued  its  final  rule  on  this 
matter.) 

Because  of  the  limited  nature  of  these 
revisions,  the  regulations  are  still  in 
need  of  updating  and  clariflcation. 
especially  with  regard  to  applicability 
to  public  sector  employment.  In 
addition,  recent  court  rulings  have 
caused  confusion  on  what  constitutes 
compliance  with  the  regulation's 
"salary  basis"  criteria  in  both  the 
public  and  private  sectors. 

Alternatives: 

Because  the  regulations  are  sorely  out- 
of-date,  a  comprehensive  rulemaking  is 
necessary.  The  Department  intends  to 
reopen  the  comment  period  of  the 
November  1965  advance  notice  of 
proposed  rulemaking  and  to  obtain 
additional  information  pertaining  to 
matters  that  have  arisen  subsequently 
through  a  hearing  process.  Following 
these  activities,  full  regulatory 
alternatives  will  be  developed. 

Anticipated  Costs  and  Benefits: 

Some  23  million  employees  are  within 
the  scope  of  these  regulations.  Legal 
developments  in  court  cases  are 
causing  progressive  loss  of  control  of 
the  guiding  interpretations  under  this 
exemption  and  are  creating  law  without 
considering  a  comprehensive  analytical 
approach  to  current  compensation 
concepts  and  workplace  practices. 
These  court  rulings  are  creating 
apprehension  in  both  the  private  and 
public  sectors.  Clear  and 
comprehensive  regulations  will  once 
again  provide  for  central,  uniform 
control  over  application  of  these 
regulations  and  will  eliminate  this 
apprehension. 

In  the  public  sector.  State  and  local 
government  employers  contend  that  the 
rules  are  based  on  production 
workplace  environments  from  the 
1940s  and  1950s  and  that  they  do  not 
readily  adapt  to  contemporary 
government  functions.  The  Federal 
Government  also  has  concerns 
regarding  the  manner  in  which  the 
courts  and  arbitration  decisions  are 
applying  the  exemption  to  the  Federal 
work  force.  Resolution  of  these 
conflicts  over  how  the  regulations  are 
to  be  applied  in  the  public  sector  will 
ensure  that  employees  are  protected, 
that  employers  are  able  to  comply  with 


their  responsibilities  under  the  law. 
and  that  the  regulations  are  enforceable. 

Preliminary  estimates  of  the  specific 
costs  and  benefits  of  this  regulatory 
action  will  be  developed  once  the 
various  regulatory  alternatives  are 
identified. 

Risks: 

An  assessment  of  the  magnitude  of  the 
risk  addi«ssed  by  this  action  and  how 
it  relates  to  other  risks  within  the 
jurisdiction  of  DOL  will  be  prepared 
once  decisions  are  reached  on  specific 
proposed  changes  in  these  regulations. 

Timetable: 
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Action 


Date  FR  die 


Indefinite  Stay  of         02/12/81    46  FR  11972 
Final  Rule 

Proposal  To  Suspend  03/27/81    46  FR  18998 

Rule  Indefiniteiy 
ANPRM  11/19/85    50  FR  47696 

Extension  of  ANPRM  01/17/86    51  FR  2525 

Comment  Period 

From  01/21/86  to 

03/22/86 
ANPRM  Comment       03/22/86    51  FR  2525 

Period  End 
ANPRM  Second-        11/00/94 

Heanng  Notice 
NPRM  (yi/00/95 

Small  Entitles  Affected: 

Businesses.  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 
State,  Local.  Federal 

Agency  Contact 

Maria  Echaveste 

Administrator.  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue  NW. 

Room  S3502,  FP  Bldg. 

Washington.  DC  20210 

202  219-8305 


RIN:  1215-AA14 


DOL— ESA 


PROPOSED  RULE  STAGE 


97.  GOVERNMENT  CONTRACTORS: 
NONDISCRIMINATION  AND 
AFFIRMATIVE  ACTION  OBUGATIONS 
(ESA/OFCCP) 

Legal  Authority: 

EO  11246.  as  amended:  38  USC  4212; 
29  USC  793 


CFR  Citation: 

41  CFR  60-1;  41  CFR  60-2;  41  CFR  60- 
4:  41  CFR  60-20;  41  CFR  60-30;  41  CFR 
60-50;  41  CFR  60-60;  41  CFR  60-250; 
41  CFR  60-741;  41  CFR  60-742 

Legal  Deadline: 

None 

At>stract 

These  regulations  cover 
nondiscrimination  and  affirmative 
action  obligations  of  Federal  contractors 
under  Executive  Order  11246.  as 
amended;  the  Vietnam  Era  Veterans' 
Readjustment  Assistance  Act  of  1974 
(38  USC  4212),  as  amended;  and 
Section  503  of  the  Rehabilitation  Act 
of  1973.  as  amended.  The  NPRM 
published  08/25/81  and  supplemented 
on  04/23/62  extended  the  effective  date 
of  a  final  rule  published  12/30/80  and 
proposed  amendments  to  that  rule. 
OFCCP's  review  of  regulatory  options 
continues  with  emphasis  on  Executive 
Order  recordkeeping  requirements, 
certification  requirements  and 
enforcement  sanctions. 

Staten>ent  of  Need: 

Parts  of  the  regulations  implementing 
Executive  Order  11246  need  to  be 
revised,  to  reflect  changes  in  the  law 
that  have  occurred  over  time, 
streamlined,  and  clarified.  Executive 
Order  11246  requires  all  Federal 
contractors  and  subcontractors  and 
federally  assisted  construction 
contractors  and  subcontractors  to  apply 
a  policy  of  nondiscrimination  and 
afiirmative  action  in  employment  with 
respect  to  race,  color,  religion,  sex,  and 
national  origin.  The  regulatory 
revisions  are  necessary  in  order  to 
allow  DOL  to  effectively  and  efliciently 
enforce  the  provisions  of  the  Executive 
order.  As  a  first  step  in  updating  its 
Executive  order  regulations,  the 
Department  intends  to  propose  changes 
to  the. provisions  that  govern  preaward 
review  requirements;  recordkeeping 
and  record  retention  requirements; 
enforcement  sanctions;  and  related 
provisions.  In  addition,  revisions  will 
be  made  that  will  conform  the 
Executive  order  regulations  to  the 
recent  changes  made  in  the 
Department's  regulations  implementing 
section  503  of  the  Rehabilitation  Act. 

A  second  phase  of  revision  will  contain 
proposals  to  change  provisions  that 
govern  requirements  for  written 
a^irmative  action  plans,  regarding 
reporting  requirements  and  the 
definition  good  faith  efforts;  the  sex 
discrimination  guidelines;  and  the 
provisions  concerning  contractor 


evaluation  procedures.  A  third  phase  of 
revision  will  focus  on  provisions 
applicable  to  construction  contractors. 

Alternatives: 

After  careful  review,  it  was  decided 
that  the  most  effective  way  to  improve 
compliance  with  the  Executive  order 
provisions,  and  reduce  burdens  on 
compliant  contractors,  was  to  propose 
revisions  to  these  regulations. 
Administrative  actions  alone  could  not 
produce  the  desired  results.  A 
determination  was  also  made  to  publish 
revisions  to  the  remaining  regulatory 
provisions  of  the  Executive  order  at  a 
later  date  so  that  careful  consideration 
can  be  given  to  what  changes  are 
needed  in  each  of  the  parts  of  the 
regulations. 

Anticipated  Costs  and  Benefits: 

It  is  anticipated  that  the  net  effect  of 
the  proposed  changes  will  be  an 
increase  in  the  rate  of  compliance  with 
the  nondiscrimination  and  affirmative 
action  requirements  of  the  Executive 
order  and  a  reduction  in  compliance 
costs  to  Federal  contractors.  The 
Department  will  also  be  able  to  employ 
its  resources  more  efficiently  and  more 
effectively. 

Risks: 

An  assessment  of  the  magnitude  of  the 
risk  addressed  by  this  action  and  how 
it  relates  to  other  risks  within  the 
jurisdiction  of  DOL  will  be  prepared 
once  decisions  are  reached  on  specific 
proposed  changes  in  the  Executive 
Order  11246  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM  07/14/81    46  FR  36213 

NPRM  -  Compliance    1 1/00/94 
Reviews, 

Recordkeeping  and 

Sanctions  (41  CFR 

60-1) 
NPRM  -  Affimiative      03/00/95 

Action  Plans  (41 

CFR  60-2) 
FINAL  -  Compliance    04/00/95 

Reviews, 

Pecordkeeping  arxl 

Sanctions  (41  CFR 

60-1) 
NPRM  -  Construction  07/00/95 

Contractors' 

Regulations  (41 

CFR  60-4) 
FINAL  -  Affirmative      1 1/0G/95 

Action  Plans  (41 

CFR  60-2) 
FINAL  -  Construction  12/00/95 

Contractors' 

Regulations  (41 

CFR  60-4) 


Small  Entities  Affected: 

Businesses,  Governmental  jurisdictions, 
Organizations 

Government  Levels  Affected- 

Statp 

Agency  Contact 

Annie  A.  Blackwell 

Director,  Division  of  Policy,  Planning  and 

Program  Development,  OFCCP  . 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Ave.  N\V. 

Rm  C3325,  FP  Bldg. 

Washington,  DC  20210 

202  219-9430 

RIN:  1215-AAOl 


UMI 


DOL— ESA 

98.  LABOR  STANDARDS  FOR 
FEDERAL  SERVICE  CONTRACTS 

Legal  Authority: 

41  USC  351  et  seq;  79  Stat  1034,  as 
amended  in  86  Stat.  789;  90  Stat  2358; 
41  USC  38;  41  USC  39;  5  USC  301 

CFR  Citation: 

29  CFR  4 

Legal  Deadline: 

None 

Abstract 

The  Service  Contract  Act  (SCA)  applies 
to  Federal  contracts  principally  for  the 
furnishing  of  services  through  the  use 
of  service  employees  and,  on  contracts 
over  $2,500  where  the  predecessor 
contract  was  not  subject  to  a  collective 
bargaining  agreement,  requires  the 
Department  of  Labor  to  determine 
prevailing  wages  and  fringe  benefits  in 
the  locality  to  be  paid  to  various 
classifications  of  workers  on  the 
contract.  Prevailing  wage 
determinations  issued  by  the 
Department,  which  become  part  of  the 
Federal  contract,  establish  the 
minimum  compensation  for  employees 
performing  on  that  contract.  The 
Service  Employees  International  Union 
(SEIU)  sued  DOL  in  March  1991  over 
DOL's  practice,  since  1976,  of  issuing 
two  nationwide  rates  for  health  and 
welfare  fringe  benefits,  and  for  not 
periodically  updating  fringe  benefit 
levels.  The  District  Court  remanded  the 
case  to  DOL  for  exhaustion  of 
administrative  remedies,  which  led  to 
the  DOL's  Board  of  Service  Contract 
Appeals  decision  that  remanded  the 
case  to  the  Wage  Hour  Division  to 
consider  alternative  methods  of 
implementing  the  statute.  Proposed 


regulations  are  required  to  resolve  this 
litigation.  A  notice  of  proposed 
rulemaking  will  invite  comment  on 
alternatives  for  updating  SCA  hinge 
benefits. 

Statement  of  Need: 

In  order  to  resolve  a  lawsuit  filed  by 
the  Service  Employees  International 
Union  over  DOL's  long-standing 
administrative  practice  of  issuing  two 
nationwide  rates  for  health  and  welfare 
fringe  benefits  for  contracts  subject  to 
the  Service  Contract  Act  (SCA),  DOL 
has  decided  that  revisions  to  its 
regulations  are  needed.  The  McNamara- 
O'Hara  Service  Contract  Act  requires 
the  Department  of  Labor  to  determine 
locally  prevailing  wages  and  fringe 
benefits  to  be  paid  by  service 
contractors  to  service  employees 
working  on  Federal  service  contracts 
(unless  the  predecessor  contract  was 
covered  by  a  collective  bargaining 
agreement). 

An  NPRM  will  be  published  to  solicit 
comments  on  alternative  methodologies 
for  issuing  prevailing  SCA  fringe 
benefits.  It  is  expected  that  some  or  all 
of  these  alternatives  will  increase  the 
benefit  rates  required  on  SCA  contracts 
and  thus  increase  costs  for  Federal 
agencies  using  service  contracts. 
Because  of  the  impact  on  Federal 
agency  procurement  actions,,  this  action 
would  be  considered  "significant" 
under  E.O.  12866. 

Alternatives: 

A  number  of  regulatory  alternatives 
have  been  considered  for  inclusion  in 
the  NPRM.  Among  the  possible 
alternatives  are:  TTbe  current  two-tir- 
system  that  sets  two  benefit  rates  u  ing 
data  for  large  and  small  estabhshments; 
a  single  fringe  benefit  rate  based  on  the 
average  cost  of  providing  health 
insurance,  retirement,  and  all  other 
benefits  not  legally  required  for  all 
firms  in  all  industries;  different  benefit 
rates  for  each  locality;  and  benefit  rates 
for  broad  groups  of  occupations. 

Anticipated  Costs  and  Benefits: 

The  anticipated  cost  of  all  the 
regulatory  alternatives  to  the  existing 
methodology  for  updating  SCA  health 
and  welfare  fringe  benefit  rates  may 
likely  exceed  the  costs  associated  with 
the  existing  methodology.  Therefore, 
adoption  of  an  alternative  methodology 
may  result  in  increased  procurement 
costs  to  Federal  agencies  who  let 
ser\'ice  contracts.  Estimates  of  costs  for 
each  of  the  alternatives  chosen  will  be 
prepared  for  inclusion  in  the  NPRM. 
The  benefit  that  will  result  from  this 
regulatory  action  will  be  establishment 
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of  a  i^asnnable  and  fair  methodology 
for  setting  benefit  rates  and  the 
resolution  of  the  lawsuit. 

TinMtabte: 


Action 


DMS 


PR 


NPRM  02AXV95 

Small  Entittaa  Affaclad: 

BusinessM 

Qovemmant  Lavels  Affected: 
Federal 

Agency  Contact 

Maria  Ecbaveste 

Administrator.  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue  N\V. 

Room  S3502.  FP  Building 

Washington.  DC  20210 

202  219-8305 

RiN:  1215-AA78 

OOL— €SA 

99.  •  MIGRANT  ANO  SEASONAL 
AGRICULTURAL  WORKER 
PROTECTION  (29  CFR  PART  500) 

Lagal  Authority: 

29  use  1801  to  1872.  as  amended 
CFR  Citation: 
29  CFR  500 

Legal  Deadline: 
None 

Abstract 

The  legislative  history  of  the  Migrant 
and  Seasonal  Agricultural  Worker 
Protection  Act  (MSPA)  indicates  that 
the  principles  found  in  the  court's 
decision  in  Hodgson  v.  Griffin  and 
Brand.  471  F.  2d  235.  are  to  be 
followed  in  determining  whether  a  joint 
employment  relationship  exists  in  the 
employmeot  in  migrant  and  seasonal 
farm  workers  in  a  given  {act  situation. 
The  Department  intends  to  publish  an 
NPRM  to  soUcit  conunents  on  a 
clarification  of  the  regulations  to  more 
closely  comport  with  the  legislative 
history  of  MSPA  and  the  principles 
found  in  Hodgson  v.  Crifhn  and  Brand 
and  also  powiMe  modifications  to  the 
proceduraa  far  MSPA  hearings,  seeking 
more  timely  decisions. 

Statement  of  Neod: 

These  regulations  need  to  be  revised  in 
order  to  provide  some  much  needed 
clarifications  and  to  make  the  hearing 
process  more  efficient,  bi  the  legislative 
history  to  the  Migrant  and  Seasonal 


Agricultural  Worker  Protection  Act 
(MSPA).  Congress  stated  that  the  term 
joint  employment  in  MSPA  was  to  have 
the  same  meaning  as  is  found  in  the 
Fair  Labor  Standards  Act  (FLSA). 
Further  remarks  in  the  legislative 
history  indicate  that  the  principles 
found  in  Hodgson  v.  Griffin  and  Brand 
were  to  be  determinative.  However, 
subsequent  legal  developments  have 
created  confusion  as  to  the  appropriate 
criteria  for  determining  the  existence  of 
a  joint  employment  relationship.  In  its 
rulemaking,  DOL  will  solicit  comments 
to  clarify  the  regulatory  criteria  for 
determining  when  a  joint  employment 
relationship  exists  between  two  or  more 
employers.  The  Department  will  also 
consider  modifying  the  rules  relating  to 
procedures  for  hearings,  seeking  more 
timely  decisions. 

Anticipated  Costs  and  Benefits: 

There  is  no  identifiable  cost  impact  to 
the  contemplated  clarifying  change  in 
the  regulations.  Employers  in  the 
agricultural  community  will  benefit 
from  the  clearer,  more  definitive 
criteria  provided  regarding  joint 
employment  relationships.  An 
expedited  hearing  process  will  also  be 
beneficial  to  all  parties. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM  04AXV95 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 

None 

Agency  Contact:    ' 

Maria  Echaveste 

Administrator,  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue  N^V. 

Room  S3502.  FP  Building 

Washington.  DC  20210 

202  219-8305 

RiN:  1215-AA93 


DOL— ESA 

100.  •  PROCEDURES  FOR 
PREDETERMNATK3N  OF  WAGE 
RATES  (29  CFR  PART  1)  AND  LABOR 
STANDARDS  PROVISIOf^ 
APPLICABLE  TO  CONTRACTS 
COVERING  FEDERALLY  FINANCED 
AND  ASSISTED  CONSTRUCTION  (29 
CFR  PART  5) 

Legal  Authority:  , 

40  use  276a  to  276a{7) 


CFR  Citation: 

29  CFR  1;  29  CFR  5 

Legal  Deadline: 

None 

Abstract 


The  Department  attempted  to 
implement  revised  rules  governing  the 
circumstances  in  which  "helpers"  may 
be  used  on  federally  funded  and 
assisted  construction  contracts  subject 
to  the  Davis-Bacon  Act  in  May  1982 
(see  47  FR  23644.  23658  (May  28. 
1982);  47  FR  32090  (July  20,  1982). 
After  protracted  litigation,  a  final  rule 
was  published  in  January  1989  (see  54 
FR  4234)  which  became  effective  on 
February  4.  1991.  Thereafter,  on  two 
occasions.  Congress  acted  to  prevent 
the  Department  from  expending  any 
funds  to  implement  these  revised 
helper  regulations-through  the  Dire 
Emergency  Supplemental 
Appropriations  Act  of  1991,  PL  102-27. 
10  5  Stat.  130.  151  (1991).  and  then 
through  section  104  of  the  IX)L 
Appropriations  Act  of  1994.  PL  103- 
112.  Because  a  further  extension  of  the 
current  moratorium  is  contemplated, 
the  Department  has  determined  that  the 
helper  issue  needs  to  be  addressed 
through  rulemaking. 

Statement  of  Need: 

The  current  helper  rules  are  difficult 
to  administer  and  enforce,  and—as 
evidenced  by  the  prolonged  htigation 
history  and  subsequent  Congressional 
actions-are  highly  controversial.  In 
May  1982,  the  Department  attempted  to 
implement  revised  rules  governing  the 
circumstances  in  which  "helpers"  may 
be  used  on  federally  funded  and 
federally  assisted  construction  contracts 
subject  to  the  Davis-Bacon  Act.  After 
protracted  litigation,  a  final  rule  was 
published  in  January  1989  and  became 
effective  on  February  4.  1991. 
Thereafter,  on  two  occasions.  Congress 
acted  to  prevent  the  Department  from 
expending  any  funds  to  implement 
these  revised  helper  regulations.  While 
the  current  appropriation  prohibition 
expires  after  September  1994,  the 
Administration  supports  an  extension 
of  the  current  moratorium  to  allow 
additional  time  for  this  issue  to  be 
addressed  through  rulemaking.  The 
Administration's  support  for  an 
extension  of  the  current  appropriations 
moratorium  is  premised  on  a 
commitment  to  address  the  helper  issue 
through  a  rulemaking  process  in  fiscal 
year  1995. 


Alternatives: 

None.  The  Administration  has 
determined  that  this  issue  should  not 
be  addressed  through  the  legislative 
process  in  which  it  seeks  other  reforms 
to  the  Davis-Bacon  Act.  Specific 
regulatory  alternatives  have  not  yet 
been  developed. 

Anticipated  Costs  and  Benefits: 

A  new  rulemaking  regarding  the  helper 
criteria  will  seek  to  make 
administration  of  the  Davis-Bacon  Act 
more  efficient  by  establishing 
reasonable  "helper"  criteria  and 
methodology-thus  resolving  the 
controversy  and  uncertainty  currently 
experienced  by  interested  parties. 
Changes  in  the  helper  regulations  may 
result  in  an  inability  to  realize  some 
of  the  construction  procurement  cost 
savings  anticipated  from  the  earlier 
rulemaking.  Estimates  of  the  financial 
impacts  of  revised  "helper"  regulations 
will  be  prepared  for  inclusion  in  the 
NPRM. 

Risks: 

Given  the  history  of  challenges  to  this 
regulation,  it  is  probable  that  additional 
litigation  will  ensue  from  any  new 
regulatory  initiative. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


02/00/95 


Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

State.  Local,  Tribal,  Federal 

Agency  Contact 

Maria  Echaveste 

Administrator,  Wage  and  Hour  Division 

Department  of  Labor 

Employment  Standards  Administration 

200  Constitution  Avenue  NW. 

Room  S3502,  FP  Building 

Washington,  DC  20210 

202  219-8305 


RIN:  1215-AA94 


V, 


DOL— Employment  and  Training 
Administration  (ETA) 


PROPOSED  RULE  STAGE 


101.  TRADE  ADJUSTMENT 
ASSISTANCE  FOR  WORKERS- 
TRANSITIONAL  ADJUSTMENT 
ASSISTANCE  NAFTA-TAA 

Legal  Authority: 

PL  103-182  Title  V 

CFR  Citation: 

20  CFR  617 

Legal  Deadline: 

Final,  Statutory.  January  1,  1995. 

Final  regulation  to  be  issued  to  the 
maximum  extent  feasible  by  1/1/95. 

Abstract 

Title  V  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(PL  103-182)  amends  Chapter  2  of  Title 
II  of  the  Trade  Act  of  1974  by  adding 
a  new  Transitional  Adjustment 
Assistance  Program  (NAFTA-TAA)  for 
workers  who  lose  their  jobs  because  of 
increased  imports  from  or  a  shift  of 
production  to  Mexico  and  Canada. 
Most  of  the  provisions  of  Title  V  are 
in  the  form  of  amendments  to  Chapter 
2,  Title  n,  of  the  Trade  Act.  While  some 
of  the  provisions  are  not  in  the  form 
of  amendments  to  the  Trade  Act,  they 
nonetheless  must  be  given  effect  in 
implementing  the  NAFTA-TAA 
program. 

Statement  of  Need: 

The  North  American  Free  Trade 
Agreement  will  expand  trade  between 
the  U.S.,  Mexico  and  Canada.  U.S. 
companies  will  be  able  to  increase  their 
exports  and  create  new  jobs.  Mexico 
and  Canada  will  also  be  able  to  do  this; 
so  in  certain  industries  some  U.S. 
workers  may  lose  their  jobs.  It  is 
important  that  these  U.S.  workers  get 
assistance  in  finding  new  jobs, 
including  obtaining  training,  if 
necessary. 

The  proposed  regulations  are  required 
to  establish  clear  rules,  procedures  and 
guidelines  for  the  Department,  for  the 
States  and  State  agencies  that  serve  as 
agents  of  the  United  States,  in  carrying 
out  their  responsibilities  under  the 
NAFTA-TAA  program.  This  will  assure 
that  woiicers  who  lost  their  jobs  due 
to  NAFTA  will  receive  the  adjustment 
assistance  they  need. 


Summary  of  the  Legal  Basis: 

Title  V  of  the  North  American  Free 
Trade  Agreement  Implementation  Act 
(Pub.  L.  103-182  enacted  December  8. 
1993J  amends  Chapter  2  of  Title  II  of 
the  Trade  Act  of  1974.  by  adding  a  new 
Transitional  Adjustment  Assistance 
Program  (NAFTA-TAA)  for  workers 
who  lose  their  jobs  because  of 
increased  imports  from  or  a  shift  of 
production  to  Mexico  or  Canada. 

Anticipated  Costs  and  Benefits: 

A  cost  benefit  analysis  was  not 
conducted.  The  regulation  codifies 
procedures  and  responsibilities 
stipulated  by  the  NAFTA  implementing 
legislation. 

Timetable: 


Action 


Date 


FR  Cte 


NPRM 


04/00/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

Victor  Trunzo 

Chief,  BDAS 

Office  of  Trade  Adjustment  Assistance 

Department  of  Labor 

Employment  and. Training  Administration 

200  Constitution  Avenue  NW. 

Room  C4318,  FP  Building 

Washington,  DC  20210 

202  219-5555 

RIN:  1205-AB07 

DOL— Pension  and  Welfare  Benefits 
Administration  (PWBA) 


PRERULE  STAGE 


102.  REPORTING  AND  DISCLOSURE 
UNDER  THE  EMPLOYEE  RETIREMENT 
INCOME  SECURITY  ACT  OF  1974 

Legal  Authority: 

29  use  1135;  29  USC  1029;  29  USC 
1143;  29  USC  1021;  29  USC  1022;  2Q  " 
USC  1024;  29  USC  1025;  29  USC  1059 

CFR  Citation: 

29  CFR  2520 

Legal  Deadline: 

None 

Abstract 

The  Department  is  undertaking  a 
comprehensive  review  of  the  current 


UMI 
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reporting  aad  disclosure  requirements 
to  ensure  that  the  Department, 
participants  and  beneficiaries  are 
provided  meaningful  information  and 
that  auch  raquirements  take  into  , 
account  taduiological  developments 
that  result  in  more  effective  and  timely 
communication  of  benefit  and  plan 
information  As  an  initial  step  in  this 
review,  the  Department  solicited 
comments,  recommendations  and 
information  from  the  public  concerning 
the  current  disci  >sure  requirements  and 
changes  thereto,  t  [dicing  into  account  the 
experience  of  the  past  20  years  and 
changes  in  communication  techniques 
and  types  of  piars.  The  public  input 
received  in  response  to  this  solicitation 
will  enable  the  Department  to  review 
the  current  disclosure  framework  and 
to  develop  meaningful  proposals  for 
changes  based  on  up-to-date 
information  concerning  current  plan 
practices. 

Statement  of  Need: 

Since  ERISA's  enactment  20  years  ago 
there  have  been  few  modifications  to 
ERIS.^'s  reporting  and  disclosure 
provisions.  Similarly,  there  have  been 
few  changes  over  the  past  10  to  15 
years  in  the  Department's  regulations 
implementing  ERISA's  reporting  and 
disclosure  provisions.  During  this  same 
period,  however,  there  have  been 
dramatic  changes  in  the  employee 
benefit  plan  area  and  in  the  way 
information  is  coiiununicated.  As  a 
result  of  these  and  other  changes, 
questions  have  been  raised  with  respect 
to  the  adequacy  and  timeliness  of  the 
information  required  to  be  disclosed  to 
participants  and  beneficiaries.  Similar 
questions  have  been  raised  concerning 
the  information  required  to  be  Tiled 
with  the  Department  of  Labor.  To 
address  these  issues,  the  Department 
has  determined  that  it  is  appropriate 
to  conduct  a  comprehensive  review  of 
ERISA's  reporting  and  disclosure 
scheme  and.  on  the  basis  of  that 
review,  propose  regulatory  and/or 
legislative  changes  necessary  to  address 
identified  deficiencies. 

To  assist  the  Department  in  its  review, 
the  Department  published  a  notice  in 
the  Federal  Kegister  (58  FR  68339. 
December  27.  1993)  soUciting  public 
comment  on  ERISA's  provisions  and 
the  Department's  regulations  relating  to 
the  summary  plan  description, 
summary  annual  report  and  individual 
benefit  reports.  The  Department  is 
currently  considering  the  comments 
received  in  response  to  this  Federal 
Register  notice. 


However,  because  of  the 
interrelationship  of  the  information 
disclosed  to  participants  and 
beneficiaries  with  that  information 
required  to  be  filed  with  the 
Department  of  Labor,  the  Department  is 
expanding  its  review  to  include 
ERISA's  reporting  provisions,  including 
a  review  of  the  Form  5500  Annual 
Return/Report  Series,  which  is  filed 
annually  by  an  estimated  750.000 
employee  benefit  plans.  The  Form  5500 
Series  is  a  joint  Department  of  Labor. 
Internal  Revenue  Service  and  Pension 
Benefit  Guaranty  Corporation  form  and 
serves  as  the  principal  source  of 
financial  information  and  data  available 
to  the  Agencies,  and  participants  and 
beneficiaries,  concerning  the  operations 
of  employee  benefit  plans.  This  review 
will  be  coordinated  with  the  Internal 
Revenue  Service  and  the  Pension 
Benefit  Guaranty  Corporation. 

Summary  of  the  Legal  Basis: 

Title  I  of  ERISA  imposes  specific 
reporting  and  disclosure  obligations  on 
administrators  of  employee  benefit 
plans.  It  also  provides  the  Secretary 
with  the  authority  to  prescribe 
exemptions  and  alternative  methods  of 
compliance  for  employee  welfare 
benefit  plans  and  employee  pension 
benefit  plans  and  to  prescribe 
regulations  necessary  or  appropriate  to 
carry  out  the  provisions  of  Title  1  of 
ERISA. 

Alternatives: 

ERISA  is  more  prescriptive  than  most 
legislation  in  the  degree  of  specificity 
of  reporting  requirements  explicitly  set 
forth  in  the  statute.  In  developing 
changes,  therefore,  the  Department  will 
be  considering  changes  in  the  statute 
which  may  permit  greater  flexibility  in 
changing  reporting  requirements  over 
time  as  the  nature  of  plans  change.  The 
Department  will  also  focus  on 
regulatory  changes  that  will  resuh  in 
more  valuable  information  for 
beneficiaries  and  participants,  while 
minimizing  the  burden  and  cost  to 
administrators.  These  considerations 
will  include  the  content,  form  and 
frequency  of  information  provided. 

Anticipated  Costs  and  Benefits: 

It  is  not  yet  known  what  capital  or 
annual  costs  may  result  from 
modifications  to  the  current  reporting 
and  disclosure  framework.  In 
developing  its  regulatory  proposal,  it  is 
the  goal  of  the  Department  to  strike  a 
balance  between  benefits  and  costs  by 
ensuring  the  provision  of  useful  and 
timely  information  to  participants, 
beneficiaries  and  the  Department,  while 


minimizing  any  costs  and  burdens  to 
administrators  that  may  result  from 
such  changes. 

Risks: 

ERISA's  reporting  and  disclosure 
framework  is  intended  to  assure  that 
employee  benefit  plans  are  operated 
and  managed  in  accordcmce  with 
prescribed  minimum  standards  and  that 
participants  and  beneficiaries,  as  well 
as  regulators,  are  provided  or  have 
access  to  sufficient  information  to 
protect  their  rights  and  benefits  under 
employee  benefit  plans.  Enhanced 
reporting  and  disclosure,  through 
regulatory  or  statutory  changes,  should 
serve  to  mitigate  risks  of  benefit  losses 
by  {participants  and  beneficiaries,  as 
well  as  facilitate  compliance  by  plan 
administrators,  thereby  reducing 
litigation  and  penalty  risks  to  plan 
administrators,  fiduciaries  and 
sponsors. 

Timetat)!*: 


Action 


Date 


FR  Ota 


ANPRM 

ANPRM  Comment 

Period  End 
Next  Action  Undetermined 


12/27/93    58  FR  68339 
02/25/94 


SroaU  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

Rudy  Nuissl 

Supervisory  Pension  Law  Specialist 

Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 

200  Constitution  Avenue  NW. 

Room  N5669,  FP  Building 

Washington.  DC  20210 

202  219-7901 

RIN:  1210-AA44 

DOL— Mine  Safety  and  Health 
Administration  (MSHA) 


PROPOSED  RULE  STAGE 


103.  NOISE  STANDARD 

Legal  Authority: 

30  use  811 

CFR  Citation: 

30  CFR  56;  30  CFR  57;  30  CFR  70;  30 
CFR  71 

Legal  Deadline: 
None 


Atistract: 

Hearing  impairment  is  a  serious 
occupational  hazard  in  the  mining 
industry.  Many  miners  are  consistently 
exposed  to  noise  levels  that  are  near 
maximum  levels  currently  permitted  by 
MSHA.  As  a  result,  miners  may  be 
suffering  hearing  impairment.  MSHA  is 
developing  a  proposed  rule  which 
would  establish  noise  standards  to 
apply  to  all  mining. 

Statement  of  Need: 

MSHA's  experience  under  its  current 
standards  for  occupational  exposure  to 
hazardous  noise  levels  indicates  that 
these  standards  do  not  provide  the 
protection  intended.  Many  miners  are 
exposed  consistently  to  noise  levels 
that  are  near  the  maximum  currently 
permitted  by  MSHA.  As  a  result, 
miners  may  be  suffering  hearing 
impairment  notwithstanding  MSHA's 
enforcement  of  existing  noise 
standards.  This  proposed  rule  would 
address  the  permissible  exposure 
levels,  methods  of  measuring  exposure, 
and  methods  for  controlhng  exposure. 
The  proposed  rule  also  would  include 
new  requirements  for  audiograms  to 
determine  the  effectiveness  of  control 
measures  in  reducing  the  amount  of 
hearing  damage  in  exposed  miners. 

In  addition,  MSHA's  noise  standards 
for  coal  mines  differ  from  those  for 
metal  and  nonmetal  mines,  and  these 
standards  also  differ  fi^m  OSHA's 
noise  standards.  MSHA's  proposed  rule 
would  provide  consistent  requirements 
for  all  mines  and  increase  the  level  of 
consistency  between  OSHA's  and 
MSHA's  noise  standards. 

Alternatives: 

MSHA  published  an  advance  notice  of 
propost^d  nilemaking  which  requested 
industry  comments  and  data  on  a 
number  of  issues.  Based  upon  its  own 
research  and  experience,  and  data  and 
information  submitted  to  the  record, 
MSHA  is  considering  numerous 
alternatives  on  a  wide  variety  of 
complex  and  controversial  issues.  For 
example,  MSHA  is  considering  (1)  the 
respective  roles  of  personal  hearing 
protection  and  engineering  controls  in 
controlling  miners'  exposures;  (2)- 
lowering  the  permissible  exposure 
level;  or  (3)  whether  or  not  to  require 
a  hearing  .conservation  program, 
including  audiometric  testing,  exposure 
monitoring,  and  miner  training.  "This 
proposed  rule  wall  derive  fit>m  MSHA's 
deliberations  and  decisions  on  these 
issues  and  alternatives  and  will  seek 
to  conform  to  OSHA's  rule  to  the  extent 
Dractical  and  appropriate. 


Anticipated  Costs  and  Benefits: 

Depending  on  the  form  of  the  rule, 
MSHA  expects  costs  to  be  incurred  for 
engineering  controls,  personal  hearing 
protection,  audiometric  testing, 
training,  exposure  monitoring,  and 
recordkeeping.  The  major  benefit  of 
implementing  the  protection  sought 
would  be  an  average  annual  reduction 
of  about  500  cases  of  hearing 
impairment  from  occupational  noise 
exposure  in  mining,  assuming  that 
existing  exposure  levels  and  3ie 
number  of  miners  remained  constant 
and  that  miners  were  exposed  for  20 
to  40  years  at  these  levels.  The  scope 
and  nature  of  the  proposed  rule  is 
currently  under  development  and,  thus, 
estimates  of  costs  and  benefits  are 
preliminary. 

Risks: 

Noise  is  a  serious  occupational  hazard 
in  the  mining  industry.  Occupational 
exposure  to  loud  noise  results  in 
hearing  loss  and  hearing  impairment 
which  affects  both  quality  of  Ufe  and 
functional  capacity.  The  Agency 
believes  that  the  health  evidence  forms 
a  reasonable  basis  for  proposing 
revisions  to  MSHA's  existing  noise 
standards.  In  addition,  cases  of  hearing 
loss  reported  to  MSHA  indicate  that  a 
significant  number  of  these  miners 
received  all  of  their  noise  exposure 
under  existing  standards.  This  MSHA 
data  is  supported  by  States  workers' 
compensation  data. 

Timetable: 


Actk>n 


Data 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


12/04/89    S4FR  50209 
06/22J90    55  FR  6011 

05AXV95 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

None 

Agency  Contact- 
Patricia  W.  Silvey 
Director,  Office  of  Standards 
Regulations  and  Variances 
Department  of  Labor 
Mine  Safety  and  Health  Administration 
4015  Wilson  Boulevard 
Room  631,  BT#3 
Arlington.  VA  22203 
703  235-1910 

RIN:  1219-AA53 


DOL-:rMSHA 

104.  CERTIFtCATTON  OF 
SUPERVrSORS 

Legal  Authority: 
30  use  811 

CFR  Citation: 

Not  yet  determined 

Legal  Deadline: 

None 

Abstract: 

This  rulemaking  would  provide  for 
Federal  certification  of  certain 
supervisors  in  mining  and  the 
certification  and  identification  of  a 
"person-in-ciiarge."  Currently,  imder 
certain  circumstances,  MSHA  certifies 
such  individuals  for  underground  coal 
mines.  A  Federal  certification  program 
would  ensure  that  individuals  in 
different  States  meet  a  minimum, 
uniform  standard  of  competence  fior 
supervising  tasks  essential  to 
maintaining  a  safe  and  heahhy 
workplace. 

Statement  of  Need: 

This  rulemaking  would  provide  for 
Federal  certification  of  supervisors  in 
mining.  Currently,  many  supervisors  in 
mining  are  certified  through  various 
State  programs  with  widely  ranging 
requirements  and  enforcement  policies. 
MSHA  has  accepted  most  of  these  State 
certifications  for  purposes  of  complying 
Mfith  Federal  certification  standards. 
However,  inadequate  workplace 
examinations  frequently  are  found  to  be 
a  contributing  cause  to  deaths  and 
serious  injuries  in  mines.  There  is  a 
need  to  ensure  that  persons  in  key 
positions  in  mining  are  properly 
trained  and  aware  of  responsibilities 
and  to  assure  consistency  throughout 
the  States. 

Alternatives: 

Prior  to  a  decision  to  pursue 
rulemaking,  MSHA  worked  within  the 
framework  of  existing  State  regulations 
supplemented  by  Federal  certification 
for  certain  activities  and  where  State 
certification  programs  were  either 
absent  or  inadequate.  This  system  was 
foimd  to  be  inconsistent,  ineffective, 
and  inadequate  in  a  number  of 
situations.  MSHA  is  in  the  process  of 
developing  and  considering  alternative 
regulatory  approadies  to  address  this 
problem. 

Anticipated  Costs  and  Benefits: 

Costs  are  expected  to  be  incurred  for 
operator  training  (both  initial  and 
continuing  education)  of  foremen  and 


UMI 
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persons  in  charge;  and  development 
and  administration  of  State  programs. 
Benefits  will  include  greater,  and  more 
knowledgeable,  compliance  with  health 
and  safety  regulations,  and  a 
corresponding  reduction  in  accidents 
and  injuries,  through  the  enhanced 
awareness  and  vigilance  of  the  person 
in  charge  of  the  mining  operations.  The 
scope  and  nature  of  the  proposed  rule 
currently  are  under  development  and, 
thus,  specific  estimates  of  costs  and 
benents  have  not  been  determined  at 
this  time. 

RisKs: 

MSHA  experience  over  the  past  two 
decades  indicates  that  the  person  in 
charge  of  specific  activities  during  the 
mining  process  is  in  the  best  position 
to  ensure  that  miners  follow  applicable 
safety  procedures  and  to  ensure  that 
mine  operators  and  other  policy  level 
personnel  are  aware  of  and  correct 
hazardous  conditions  and  practices. 
Failure  of  the  supervisor  to  properly 
carry  out  this  responsibility  has 
resulted  in  accidents,  deaths,  and 
injuries.  For  example,  the  recent 
Southmountain  disaster  resulted  from 
smoking  in  the  underground  mine.  Not 
only  did  the  supervisor  fail  to  conduct 
the  necessary  checks  to  ensure  that 
smoking  materials  were  not  taken 
underground,  but  the  supervisor  has 
been  accused  of  condoning  the  practice 
and  participating  in  it. 

Timetable: 


Action 


FR  cm 


NPRM 


01/0(V95 


Small  EnUties  Affected: 
Businesses 

Government  Levels  Affected: 
State 

Agency  Contact: 

Patricia  VV.  Si  Key 

Director.  Office  of  Standards 

Regulations  and  Variances 

.Department  of  Labor 

Mine  Safety  and  Health  Administration 

4013  Wilson  Boulevard 

Room  631.  BT#3 

Arlington.  VA  22203 

703  235-1910 

RIN:  1219-AA86 

DOL— MSHA 
105.  LEGAL  IDENTITY 
Legal  Autfiorlty: 
30  use  811 


CFRCttatfon: 
30  CFR  41 

None 
Abstract: 

Section  103(h)  of  the  Mine  Act 
authorizes  MSHA  to  require  mine 
operators  to  provide  any  information 
the  Agency  needs  to  perform  its 
functions  under  the  Act.  MSHA  needs 
to  revise  its  existing  regulations  in  30 
CFR  part  41  to  allow  better 
identification  and  tracking  of  the 
controlling  entities  of  mines. 

Statement  of  Need: 

Section  109(d)  of  the  Mine  Act  requires 
each  operator  of  a  mine  to  file  with 
the  Secretary  of  Labor  the  name  and 
address  of  such  mine,  the  name  and 
address  of  the  person  who  controls  or 
operates  the  mine,  and  any  revisions 
in  such  names  and  addresses.  This 
proposal  would  revise  30  CFR  part  41 
which  implements  section  109(d)  of  the 
Mine  Act.  Due  to  changing  conditions 
in  the  mining  industry.  MSHA  has 
determined  that  the  data  currently 
obtained  under  30  CFR  part  41  is 
insufficient  to  allow  the  Agency  to  fully 
enforce  the  Mine  Act.  Over  the  last 
several  years,  there  has  been  a 
significant  change  in  the  business 
structure  of  mines.  The  traditional  mine 
operator  is  increasingly  being  replaced 
by  contract  production  operators  who 
have  limited  authority  for  decisions 
affecting  health  and  safety.  The 
revisions  to  part  41  are  needed  to 
enable  the  Secretary  to  identify  all 
persons  and  organizations  at  a  mine 
responsible  for  safety  and  health 
management  decisions.  The  proposal 
would  provide  for  an  updated  system 
for  legal  idenrity  registration  that  will 
require  disclosure  of  persons  with 
actual  authority  for  operation  of  the 
mine  and  for  the  decisions  necessary 
for  the  correction  of  hazards.  This  will 
enable  MSHA  to  direct  enforcement 
where  it  will  be  most  effiective.  All 
parties  who  have  an  investment  in 
mining  will  recognize  that  safety  and 
health  is  an  important  component  of 
that  investment. 

Altemativas: 

One  nonregulatory  alternative  being 
considered  is  to  place  greater  burden 
on  the  Agency's  enforcement  personnel 
to  identify  and  track  the  many 
independent  contractors  currently 
working  on  mining  property.  MSHA  is 
in  the  process  of  developing  further 
alternative  regulatory  approaches  to 
address  this  problem. 


Anticipated  Costs  and  Benefits: 

The  scope  and  nature  of  the  proposed 
rule  cturently  are  under  development 
and,  thus,  estimates  of  costs  and 
benefits  have  not  been  determined  at 
this  time.  Costs  are  expected  to  be  far 
less  than  $100  million  annually. 
Benefits  will  include  increased  safety 
and  health  protection  for  miners 
because  of  improved  compUance  with 
health  and  safety  regulations  by 
persons  who  exercise  control  of  mines. 
The  proposal,  which  would  require  for 
the  first  time  the  listing  of  the 
Employer  Identification  Number,  would 
faciUtate  the  Secretary's  ability  to 
collect  delinquent  civil  penalties. 

Risks: 

Often  the  person  making  the  final 
decisions  and  controlling  the  allocation 
of  resources  for  the  correction  of 
hazardous  conditions  is  removed  from 
the  day-to-day  operations  of  the  mine. 
For  this  reason.  MSHA  is  seeking  better 
methods  to  identify  and  hold 
accountable  those  persons  and 
organizations  which  control  mining 
operations. 

Timetable: 
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Action 


FR  CHe 


NPRM 
Final  Action 


11AXV94 
08AXV95 


Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 
Undetermined 

Agency  Contact: 

Patricia  W.  Silvey 

Director.  Office  of  Standards 

Regulations  and  Variances 

Department  of  Labor 

Mine  Safety  and  Health  Administration 

4015  Wilson  Boulevard 

Room  631,  BT»3 

Arlington,  VA  22203 

703  235-1910 

RIN:  1219-AA88 
DOL— IMSHA 


FINAL  RULE  STAGE 


106.  DIESEL-POWERED  EQUIPIMENT 
FOR  UNDERGROUND  COAL  MINES 

Legal  Authority: 

30  use  811;  30  USC  95/ 

CFR  Citation: 

30  CFR  7;  30  CFR  70;  30  CFR  75 


Legal  Deadline: 

None 

At>stract: 

MSHA  currently  has  no  approval,- 
safety,  or  health  regulations  that 
specifically  address  the  use  of  diesel- 
povvered  equipment  in  imderground 
coal  mines.  MSHA  has  a  mining 
equipment  approval  program  which 
includes  evaluation  criteria  for  the  use 
and  maintenance  of  approved 
equipment.  However,  these  existing 
approval  regulations  do  not  generally 
apply  to  the  diesel-powered  equipment 
now  being  used  in  underground  coal 
mires.  In  1988,  a  secretarial  advisory 
committee  made  recommendations  to 
the  Secretary  concerning  safely  and 
health  standards  for  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines.  Based  on  those 
recommendations,  MSHA  published  a 
proposed  rule  that  included  criteria  for 
the  approval  of  dicsel  engines  and    . 
other  related  equipment;  addressed 
exposure  limits,  monitoring,  and 
reporting  requirements  for  certain 
uiosel  emissions;  £ind  providnd 
corresponding  safety  standards  for  the 
use  of  diesel-powered  equipment  in 
underground  coal  mines,  including  the 
safe  storage  and  transport  of  diesel  fuel 
and  the  training  of  mechanics. 

Clitement  of  Need: 

The  use  of  diesel-powered  equipment 
in  underground  coal  mines  (mines  that 
vtnt  large  amounts  of  methane)  poses 
a  substantial  ri&k  of  fiie  or  explosion 
due  to  the  introduction  of  an  ignition 
source  (the  engine)  into  a  raelhane 
environment  and  due  to  the  need  for 
ur:d£rground  handling  and  storage  of 
diesel  fuel.  The  use  of  diesel-powered 
equipment  in  underground  coal  mines 
has  increased  from  175  pieces  in  30 
mir.es  in  1^77  to  over  2,230  pieces  in 
150  mine.-;  by  1993.  MSHA  projects 
that,  given  the  current  state  of  the 
indusLn/  and  assuming  no  change  in 
existir^  icgulclions.  this  number  would 
increase  to  about  2,720  units  in  220 
mines  by  the  year  2000. 

Between  1979  and  1992.  MSHA 
investigated  10  diesel-equipment 
related  fires  in  underground  coal 
mines.  Due  to  the  mcrthane  gas  and  coal 
dust  present,  any  fire  in  an 
underground  coal  mine  potentially 
resuhs  in  the  loss  of  hfe.  MSHA's 
mining  equipment  approval  program 
includes  evaluation  criteria  for  the  use 
and  maintenance  of  certain  types  of 
mining  equipment.  However,  these 
existing  approval  regulatirais  do  not 
generally  apply  to  the  diesel-powered 


equipment  now  being  used  in 
underground  coal  mines. 

In  July  1988,  an  advisory  committee 
convened  by  the  Secretary  of  Labor 
made  recommendations  to  the  Secretary 
concerning  safety  and  health  standards' 
for  the  use  of  diesel-powered 
equipment  in  underground  coal  mines. 
Based  on  those  recommendations, 
MSHA  published  a  proposed  rule  that 
included  criteria  for  the  approval  of 
diesel  engines  and  other  related 
equipment;  addressed  exposure  limits, 
monitoring,  and  recordkeeping 
requirements  for  certain  diesel 
emissions:  and  provided  corresponding 
safety  standards  for  the  use  of  diesel- 
powered  equipment  in  underground 
coal  mines,  including  the  safe  storage 
and  transport  of  diesel  fuel  and  the 
training  of  mechanics. 

Alternatives: 

On  January  6,  1992,  MSHA  published 
an  advance  notice  of  proposed 
rulemaking  sohciting  comments  on  the 
problem  of  health  elfects  from 
occupational  exposure  to  dissel  exiiaust 
particulates  in  the  closed  environment 
of  the  underground  mine.  MSHA  has 
decided  to  continue  to  address  the 
health  effects  from  exposure  to  diesel 
particulates  in  a  separate  rulemaking. 

MSHA  considered  third-party  testing 
and  certification  of  the  results  as  an 
alternative  to  MSHA  tesUng  for  the 
approval  of  diesel-powered  ejuipment. 
The  final  rula  may  contain  a 
combination  of  safeguards  fb  address 
this  problem. 

Anticipated  Costs  and  Senefiis: 

Costs  are  expected  to  be  incurred  for 
testing,  modifyang,  and  maintaining 
diesel-powered  engines  and  equipment; 
maintaining  diesel  fuel  storage  areas; 
training  diesel  personnel;  and 
ventilation  and  samphng  procedures 
related  to  the  control  of  diesel 
emissions.  The  major  benefit  of 
implementing  the  proposed  r^ulatory 
protection  would  be  a  reduction  in  the 
risk  of  fires  and  explosions,  and 
corresponding  injuries,  resulting  from 
the  use  of  diesel-powered  equipment  in 
underground  gassy  mines.  Ensuring 
that  such  equipment  meet  specific 
criteria  also  would  allow  the  utilization 
of  advanced  diesel  technology,  such  as 
flame  arresters,  spark  arresters,  water 
scrubbers,  and  exhaust  filters  in  the 
approval  of  diesel  engine  design.  The 
scope  and  nature  of  the  final  rule  is 
currently  under  development  and,  thus, 
althou^  final  estimates  of  costs  and 
benefits  have  not  been  determined, 
costs  are  not  expected  to  exceed  $20 


milHon.  (MSHA's  early  estimates  of  $8 
million  are  now  considered  too  low.} 

Risks: 

The  use  of  diesel-powered  equipment 
in  underground  gassy  coal  mines  poses 
a  substantial  risk  of  fire  or  explosion 
by  introducing  an  ignition  source 
through  the  engine  itself  and  from  the 
underground  handling  and  storage  of 
diesel  fuel.  Also,  without  specific 
criteria  for  the  design,  use,  and 
maintenance  of  diesel-powered 
equipment,  the  Agency  lack^  an 
effective  means  to  control  hazards  of 
acute  and  long-term  exposure  to  diesel 
exhaust  on  the  health  of  miners. 

Timetat>le: 


Action 


Date 


FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/04/89    54  FR  40950 
05/10/91    66  FR  1340^ 


CaT)CV95 
Small  Entities  Affected: 
Businesses 

Government  Levefs  Affected: 

None 

Agency  Contact 

Patricia  W.  Silvey 

Director,  Office  of  Standards 

Regulations  and  Variances 

Department  of  Labor 

Mine  Safety  and  Health  Administration 

4015  Wilson  Boulevard 

Room  631,  BTiJ3 

ArViTigton.  VA  22203 

703  235-1910 

RIN:  1219-AA27 

COL— MSHA 

107.  AiR  QUALITY  CHEMiCAL 
SUBSTANCES  ANO  RESPIRATORY 
PROTECTION  STANDARDS 

Legal  Authority: 

30  USC  811 

CFR  Citation: 

30  CFR  56;  30  CFR  57;  30  CFR  58;  30 
CFR  70;  30  CFR  71;  30  CFR  72:  30  CFR 
75;  30  CFR  90 

Legal  Deadline: 

None 

Abstract: 

MSHA's  current  air  quality  standards 
for  exposure  to  hazardous  substances 
were  promulgated  over  20  years  ago. 
This  final  rule  would  update  MSHA's 
permissible  exposure  limits  applicable 
to  hazards  eiuxiimtered  in  metal  and 
norunetal  and  coal  mines,  revise 


UMI 
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requirements  for  exposure  monitoring, 
improve  precautions  for  handling 
restricted-use  chemicals,  provide  miner 
observation  of  monitoring  records,  and 
estabhsh  provisions  for  medical 
sur\'eillance  and  transfer  of  miners 
required  to  use  respirators  and  miners 
using  certain  carcinogens. 

Statement  of  Need: 

MSHA's  current  air  quality  standards 
for  exposure  to  hazardous  airborne 
contaminants  were  promulgated  over 
20  years  ago.  More  recent  medical 
studies  and  other  documentation 
indicate  that  these  standards  may  not 
provide  the  protection  intended.  For 
example,  in  the  5-year  period  from 
1984-1988.  756  cases  of  various  types 
of  lung  disorders  in  miners  from  a 
variety  of  causes  were  reported  to 
MSHA.  Based  on  this  more  recent 
information  and  experience  under 
existing  standards.  MSHA  is  revising 
these  standards  to  reduce  the  number 
of  cases  of  all  types  of  adverse  health 
effects  among  miners  which  may  result 
from  exposures  to  airborne 
contaminants. 

This  generic  rule  would  include  « 
comprehensive  revision  update  of 
MSHA's  standards  for  harmful  airborne 
contaminants:  update  permissible 
exposure  limits;  address  methods  of 
monitoring  and  controlling  exposure: 
and  replace  outdated  incorporations-by- 
reference  with  standards  for  the  use  of 
respiratory  protection  equipment.  The 
final  rule  also  would  update  asbestos 
standards:  establish  precautions  for 
handling  restricted-use  chemicals: 
provide  for  miner  observation  of 
exposure  monitoring;  provide  for 
notification  to  workers  of  their 
overexposures:  allow  miners  access  to 
their  exposure  monitoring  records:  and 
address  medical  surveillance  and 
transfer  provisions  for  miners  required 
to  use  respirators  and  for  miners  using 
certain  carcinogens. 

Alternatives: 

MSHA  published  a  proposed  rule 
which  provided  new  air  quality 
requirements  for  both  coal  and  metal 
and  nonmetal  mines.  Several  public 
hearings  were  held.  Based  upon  its  own 
research  and  experience,  public 
comments,  and  data  and  information 
submitted  to  the  record.  MSHA 
considered  numerous  alternatives  on  a 
wide  variety  of  complex  and 
controversial  issues.  For  example. 
MSHA  considered  an  alternative  which 
would  have  limited  the  chemicals 
addressed  to  only  those  for  which 
MSHA  had  knowledge  of  exposures 
occurring  in  mining.  MSHA  chose  to 


continue  with  a  comprehensive  list 
derived,  for  the  most  part,  from  the 
American  Conference  of  Governmental 
Industrial  Hygienists'  (ACGIH) 
Threshold  Limit  Values.  This 
alternative  is  consistent  with  MSHA's 
existing  standards  and  MSHA  believes 
it  offers  better  health  protection 
because  the  potential  exists  for  new 
chemicals  to  be  brought  onto  mine 
property  in  the  future  and  there  would 
be  no  burden  if  a  listed  chemical  were 
not  present.  MSHA's  proposal  also 
included  medical  surveillance  and 
transfer  for  certain  carcinogens. 

Anticipated  Costs  and  Benefits: 

MSHA  anticipates  that,  depending  on 
the  alternatives  selected  under  the  final 
rule,  the  mining  industry  would  incur 
costs  for  engineering  controls,  exposure 
monitoring,  personal  protective 
equipment,  medical  surveillance, 
employee  notification  of  overexposures, 
and  recordkeeping.  MSHA  had 
estimated  in  its  preliminary  regulatory 
analysis  (FRA).  that  the  proposed  rule 
would  have  had  an  incremental  annual 
impact  well  under  the  $100  million 
effecX  on  the  mining  industry,  assuming 
full  compliance  with  the  existing  rule. 
The  PRA  also  projected  that  one  beneOt 
of  implementing  the  protection  sought 
would  be  a  significant  reduction  of  22 
fewer  cases  annually  of  adverse  health 
effects  from  occupational  exposure  to 
airborne  contaminants.  The  scope  and 
nature  of  the  final  rule  is  currently 
under  development  and,  thus,  Gnal 
estimates  of  costs  and  benefits  have  not 
been  determined. 

Risks: 

During  the  extraction  and  processing  of 
ore.  coal,  and  rock  at  mines,  miners  are 
exposed  to  many  different  hazardous 
substances.  These  substances  may  be 
inherent  in  the  ore  itself:  additives  used 
during  milling  ore  processing: 
chemicals  used  in  cleaning, 
maintenance  of  equipment,  or 
laboratory  testing.  The  effect  of  these 
substances  may  range  from  allergic 
reactions  to  systemic  toxicity.  Some  of 
them  are  capable  of  causing  cancers, 
central  and  peripheral  neuropathies, 
lung  disease,  liver  and  kidney  damage, 
birth  defects,  and  other  systemic 
effects.  In  some  instances,  exposure  to 
more  than  one  substance  may  result  in 
greater  damage  from  a  combined  effect 
than  from  exposure  to  the  individual 
substances.  Some  cause  sensory 
irritation,  which  causes  rhinitis,  cough, 
sputum  production,  chest  pain, 
wheezing  and  dyspnea.  MSHA  has 
identified  all  these  health  effects  as 
causing  a  material  impairment  of  health 


or  functional  capacity.  The  Agency 
believes  that  the  health  evidence  forms 
a  reasonable  basis  for  proposing 
revisions  to  the  current  levels. 

Timetable: 
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Action 

Date 

FR  ate 

ANPRM 

07/06/83 

48  FR  31171 

ANPRM 

11/19/85 

50  FR  47702 

NPRM 

Oa/29/89 

54  FR  35760 

NPRM  Comment 

08/30/91 

56  FR  29201 

PerKxl  Em 

Final  Action 

09/00/95 

Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 

None 

Agency  Contact 

Patricia  W.  Silvey 

Director.  Office  of  Standards 

Regulations  and  Variances 

Defiartment  of  Labor 

Mine  Safety  and  Health  Administration 

4015  Wilson  Boulevard 

Room  631.  BT#3 

Arlington.  VA  22203 

703  2351910 

RIN:  1219-AA48 

DOL— Occupational  Safety  and  Health 
Administration  (OSHA) 


PROPOSED  RULE  STAGE 


108.  STEEL  ERECTION  (PART  1926) 

Legal  Authority: 

29  use  655;  40  USC  333 

CFR  Citation: 

29  CFR  1926.750  (Revision):  29  CFR 
1926.751  (Revision):  29  CFR  1926.752 
(Revision) 

Legal  Deadline: 

None 

Abstract 

In  the  December  29,  1992.  Federal 
Register.  OSHA  announced  its 
intention  to  form  a  Negotiated 
Rulemaking  Advisory  Committee  to 
negotiate  issues  associated  with  a 
revision  to  the  existing  steel  erection 
standard.  Four  of  the  primary  issues  to 
be  negotiated  include  the  need  to 
expand  the  scope  and  appUcation  of 
the  existing  standard,  construction 
specifications  and  workplaces,  written 
construction  safety  erection  plans,  and 
fall  protection.  Comments  on  forming 
the  committee  and  nominations  for 


representation  on  the  committee  were 
due  by  March  29.  1993.  The  Steel 
Erection  Negotiated  Rulemaking 
Advisory  Committee  (SENRAC).  a  20- 
member  Committee,  was  established  in 
a  Federal  Register  Notice  on  May  1 1 , 
1994;  and  the  SENRAC  charter  (#1898 
for  2  years)  as  signed  by  Secretary 
Reich  on  May  26,  1994.  The  first  of 
a  series  of  monthly  SENRAC  meetings 
was  held  in  the  Washington  area  on 
June  14-16.  1994.  Other  tentative  dates 
of  meeting  are:  July  11-13,  1994;  August 
16-18,  1994;  September  20-22.  1994; 
November  8-10.  1994;  and  December  6- 
8.  1994. 

Statement  of  Need: 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  plans  to  revise 
its  construction  safety  standard 
concerning  steel  erection  activities.  The 
existing  standard  contains  requirements 
for  the  safe  erection  of  steel  buildings 
as  well  as  requirements  dealing  with 
fall  protection  for  ironworkers  during 
the  erection  process.  OSHA  announced 
in  the  December  29,  1992,  Federal 
Register  that  it  intended  to  form  a 
Negotiated  Rulemaking  Advisory 
Committee  to  develop  a  proposed  rule 
on  this  issue.  The  notice  identified  four 
primary  issues  to  be  negotiated 
including:  the  need  to  expand  the 
scope  and  appUcation  of  the  existing 
standard;  construction  specifications 
and  workplaces;  written  construction 
safety  erection  plans;  and  fall 
protection.  Comments  on  forming  the 
committee  and  nominations  for 
representation  on  the  committee  were 
received  through  March  29,  1993.  On 
May  11.  1994.  OSHA  announced 
establishment  of  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC).  The  SENRAC 
has  met  in  Bethesda,  MD  on  June  14- 
16.  1994;  Denver,  CO  on  July  11-13. 
1994;  Boston.  MA  on  August  16-18. 
1994;  and  in  Washington,  DC  on 
September  20-22.  1994. 

The  use  of  the  negotiated  rulemaking 
process  is  thought  to  be  the  best 
approach  to  resolving  the  issues 
involving  steel  erection  safety  since  the 
Agency  has  attempted  other  approaches 
over  the  last  10  years  without  success. 
The  negotiated  rulemaking  process  is 
bringing  the  interested  parties  together 
in.an  attempt  to  achieve  consensus  on 
the  issues  of  steel  erection.  Meeting 
monthly,  the  negotiated  rulemaking 
advisory  committee  plans  to  complete 
the  development  of  draft  proposed 
regulatory  text  by  June  1995.  That 
product  will  be  the  basis  for  OSHA's 
notice  of  proposed  rulemaking  and 
public  participation.     • 


Alternatives: 

An  alternative  to  using  the  negotiated 
rulemaking  process  is  to  publish  a 
notice  of  proposed  rulemaking 
developed  by  Agency  staff  and  consider 
the  concerns  of  the  affected  interests 
through  the  public  comment  and  public 
hearing  process.  It  is  anticipated  that 
using  this  alternative  would  result  in 
an  extremely  long  and  contentious 
rulemaking  proceeding,  with 
subsequent  challenge  in  the  Court  of 
Appeals. 

Anticipated  Costs  and  Benefits: 

The  scope  and  nature  of  the  proposed 
rule  are  currently  under  development, 
and  thus  estimates  of  costs  and  benefits 
have  not  been  determined  at  this  time. 
Costs  are  likely  to  exceed  $100  million 
annually,  and  benefits  will  include  the 
prevention  of  many  of  the  dozens  of 
fatalities  and  thousands  of  injuries 
associated  with  steel  erection  activities. 

Risks: 

The  magnitude  of  the  risk  associated 
with  steel  erection  activities  is 
extremely  high.  It  is  estimated  that  over 
100  workers  are  killed  every  year  in 
falls  from  elevations  during  steel 
erection  activities.  Falls  are  currently 
the  number  one  killer  of  construction 
workers,  and  since  the  erection  of 
buildings  necessarily  involves  high 
exposure  to  falls,  the  central  focus  of 
this  rule  will  be  to  eliminate  or  reduce 
the  risks  associated  with  falls.  All  other 
construction  trades  are  afforded  a 
higher  level  of  protection  from  falls  by 
other  rules  in  the  construction  safety 
and  health  standards. 

Timetable: 


Action 


Date 


^R  Cite 


Notice  of  Committee    05/1 1/94    59  FR  24389 

Establishment 
NPRM  00/00/00 

Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected:    - 

None 

Agency  Contact 

Thomas  J.  Shepich 

Director,  Safety  Standards  Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

Rm  N3605.  FP  Building 

Washington.  DC  20210 

202  219-8061 

RIN:  1218-AA65 


DOL— OSHA 

109.  MEDICAL  SURVEILLANCE 
PROGRAMS  FOR  EMPLOYEE.*: 

Legal  Authority: 

29  USC  655(b) 

CFR  Citation: 

Not  yet  determined 

Legal  Deadline: 

None 

Abstract: 

Section  6(b)  of  the  Act  requires,  where 
appropriate,  provisions  for  medical 
surveillance  in  each  6(b)  rulemaking  for 
a  harmful  substance.  A  generic 
standard  for  medical  surveillance 
would  satisfy  the  requirements  of  the 
Act  for  future  standards  promulgated 
under  paragraph  (6)(b)  of  the  Act.  thus 
making  available  resources  to  deal  with 
substantive  issues.  OSHA  has  collected 
considerable  useful  information  as  a 
result  of  the  advance  notice  of 
proposed  rulemaking  published  on 
September  27.  1988  (53  FR  37595). 
OSHA  has  also  consulted  with  the 
Department  of  Health  and  Human 
Ser\'ices,  and  is  making  full  use  of  the 
expertise  within  the  National  Institute 
for  Occupational  Safety  and  Health  to 
develop  specific  criteria  to  be  used  to 
determine  when  and  what  medical 
surveillance  intervention  may  be 
appropriate.  Medical  surveillance 
requirements  in  existing  standards, 
such  as  coke  ovens,  will  be  addressed 
in  this  rulemaking. 

Statement  of  Need: 

Overexposure  to  hazardous  substances 
causes  respiratory  infections,  nausea, 
dizziness,  respiratory  allergies,  heart 
disease,  lung  cancer,  decreases  in 
pulmonary  function,  other  serious 
illnesses,  and  death. 

The  number  of  hazardous  substances  to 
which  employees  are  exposed  is 
increasing  and  appropriate  medical 
surveillance  may  enhance  employee 
protection  from  the  adverse  health 
effects  caused  by  exposures  to  many  of 
those  substances.  With  a  generic 
medical  surveillance  standard,  OSHA 
would  be  able  to  provide  protection  for 
these  workers  more  quickly  than  by 
using  the  traditional  substance-by- 
substance  rulemaking  approach. 

Of  particular  concern  are  the 
substances  in  OSHA's  Z-tables 
(contained  in  29  CFR  1910.1000). 
OSHA  did  not  consider  medical 
surveillance  provisions  in  setting  the 
permissible  exposure  limits  (PELs)  for 
these  substances.  Thus,  there  are 
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s«neral  hundred  toxic  substances  with 
PELs.  but  with  no  provision  for  any 
kind  of  medical  oversight.  Providing 
medical  surveillance  on  a  substance-by- 
substance  basis  for  all  of  these 
chemicals  would  take  a  very  long  time. 
Some  form  of  generic  standard  which 
would  provide  for  variations  in 
possible  toxicity,  exposure,  and 
workplace  conditions  would  improve 
worker  health  in  a  more  efficient 


manner. 

A  generic  rule  could  also  simplify 
futiue  rulemakings  for  specific 
substances  or  for  updating  the  PELs  on 
a  regular  basis.  Depending  on  the 
ultimate  form  of  the  generic  standard, 
it  may  be  possible  to  devise  provisions 
that  would  be  referenced  in  future 
standards,  hi  particular,  those 
provisions  that  are  essentially  the  same 
from  standard  to  standard  might  be 
promulgated  once  on  a  generic  basis, 
and  future  rules  could  simply  deal  with 
substance- specific  issues. 

OSHA  has  collected  considerable  useful 
information  as  a  result  of  the  advance 
notice  of  proposed  rulemaking 
published  on  September  27,  1988  (53 
PR  37595).  OSHA  has  also  consulted 
with  the  Department  of  Health  and 
Human  Services,  and  is  making  full  use 
of  the  expertise  writhin  the  National 
Institute  for  Occupational  Safety  and 
Health  to  develop  specific  criteria  to  be 
used  to  determine  when  and  what 
medical  surveillance  intervention  may 
be  appropriate. 

Questions  which  may  be  considered 
include:  (1)  In  which  situations  is 
medical  surveillance  an  effective  means 
of  detecting  occupational  illnesses?  (2] 
What  would  be  a  good  basis  for 
defining  those  people  who  would 
benefit  from  medical  surveillance?  (3) 
How  should  the  risks  and  uncertainties 
inherent  in  medical  tests  be  evaluated? 
(41  What  tools,  other  than  medical 
exams,  does  the  medical  community 
use  tojmprove  detection  of  diseases? 
OSHA  has  completed  a  study  of  the 
effectiveness  of  current  medical 
surveillance  practices  in  a  broad  range 
of  workplaces  to  help  provide 
information  on  these  and  other  issues. 

Altemativ«s: 

OSHA  considers  a  variety  of  possible 
approaches  to  addressing  safety  and 
health  problems,  including  issuing 
guidelines,  using  the  "general  duty 
clause"  of  the  OSH  Act  to  cite 
employers  who  are  not  providing  a  safe 
workplace,  issuing  hazard  alerts,  and 
issuing  standards.  OSHA  beUeves  that 
in  this  case,  a  standard  is  the 
appropriate  approach.  It  is  the  only 


approach  that  will  assure  that 
employers  provide  employees  with 
medical  sxirveillance  when  they  are 
exposed  to  the  Z-table  substances. 
Furthermore,  the  OSH  Act  states  that 
where  it  is  appropriate,  health 
standards  should  include  medical 
surveillance. 

OSHA  has  considered  several 
alternatives:  (1)  require  employers  to 
institute  medical  surveillaivce  for  all 
situations  where  substances  in  the  Z- 
tables  are  present;  (2)  require  employers 
to  institute  medical  surveillance  for  all 
situations  where  substances  in  the  Z- 
tables  are  present  at  exposure  leveb 
above  an  action  level  that  would  be 
established:  (3)  require  emplo^'ers  to 
institute  medical  surveillance  for  all 
substances  covered  by  the  Hazard 
Communication  Standard  (29  CFR 
1910.1200).  plus  physical  and 
biological  hazards:  or  (4)  ehgible 
employees  to  be  determined  by 
exposure  greater  than  a  certain 
percentage  of  the  PEL.  when 
appropriate:  for  exposure  greater  than 
or  equal  to  ceiling  values,  where 
appropriate:  unexpected  exposures 
resulting  from  spills,  fires,  explosions 
or  other  unplanned  releases: 
"substantial"  exposures  to  ciiemicals 
without  PELs:  "substantial"  exposure  to 
physical  or  biological  hazards  as 
defined  by  the  exposure  assessment 
standard:  and  by  development  of 
adverse  health  effects  as  a  result  of 
exposure  to  chemical,  physical,  or 
biological  hazards. 

Anticipated  Costs  and  Benefits: 

The  major  component  of  costs  may 
include  medical  examinations  of 
eligible  employees,  while  benefits  will 
include  the  prevention  of  fatalities  and 
illnesses  associated  with  a  wide  variety 
of  occupational  health  hazards.  The 
scope  and  nature  of  the  proposed  rule 
are  currently  under  development,  and 
thus  estimates  of  costs  and  benefits 
have  not  been  determined  at  this  time. 

Risks: 

Overexposure  to  hazardous  substances 
causes  respiratory  infections,  nausea, 
dizziness,  respiratory  allergies,  heart 
disease,  lung  cancer,  decreases  in 
pulmonary  hinction,  other  serious 
illnesses,  and  death. 

Timetable: 

Action 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 


09/27/88    53  FR  37595 
12/27/88 

11/0(V9S 


Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 

Agancy  Contact 

John  Martonik 

Acting  Director,  Health  Standards 

Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

Rm  N3718,  FP  Bldg. 

Washington.  DC  20210 

202  219-7075 

RIN:  1218-ABOO 


DDL— OSHA 

110.  EXPOSURE  ASSESSMENT 
PROGRAMS  FOR  EMPLOYEES 
EXPOSED  TO  HAZARDOUS 
CHEMICALS 

Legal  Authority: 

29  use  655(b) 

CFR  Citation: 

Not  yet  determined 

Legal  Deadline: 

None 
At}8tract' 

Section  6(b)(7)  of  the  Act  requires, 
where  appropriate,  provisions  for 
exposure  monitoring  for  substances 
regulated  by  OSHA.  OSHA  does  not 
have  exposure  monitoring  provisions  in 
the  air  contaminants  standards  (29  CFR 
1910.1000).  A  generic  standard  for 
exposure  assessment  would  satisfy  the 
monitoring  requirements  of  the  Act. 
thus  enabling  the  Agency  to  provide 
relevant  protection  for  workers  covered 
by  the  air  contaminants  standard  OSHA 
published  an  advance  notice  of 
proposed  rulemaking  on  September  27. 
1988  (53  FR  37591).  OSHA  intends  to 
publish  a  notice  of  proposed 
rulemaking  by  August  1995. 

Statement  of  Need: 

Overexposure  in  the  workplace  to 
hazardous  substances  causes  a  variety 
of  health  problems,  including 
respiratory  infections,  nausea, 
dizziness,  respiratory  allergies,  heart 
disease,  lung  cancer,  decreases  in 
pidmonary  function,  other  serious 
illnesses,  and  death.  Thus,  exposure- 
assessment  programs  are  necessary  to 
protect  employees  from  adverse  health 
effects  resulting  frx>m  overexposure  to 
hazardous  substances.  Exposure 


assessments  allow  an  employer  to 
determine  the  health  risks  to  their 
employees,  the  effectiveness  of  control 
measures,  and  the  degree  of  compliance 
with  the  OSHA  regulations. 

On  September  27.  1988,  OSHA 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  • 
requesting  information  on  issues 
regarding  exposure  estimation  and 
monitoring.  Analysis  of  the  information 
submitted  indicates  that  exposure 
assessments  are  feasible  and  necessary 
to  reduce  the  significant  risk  of  adverse 
health  effects  occurring  in  exposed 
employees.  Employers  must  know  what 
exposures  are  occurring  in  order  to 
ensure  that  they  provide  the  proper 
protection  for  their  workers.  Moreover, 
as  indicated  by  the  comments,  such 
exposure  information  may  not  be 
generated  in  the  absence  of  a  regulatory 
requirement. 

Alternatives: 

OSHA  considers  a  variety  of  possible 
approaches  to  addressing  safety  and 
health  problems,  including  issuing 
guidelines,  using  the  "general  duty 
clause"  of  the  OSH  Act  to  cite 
employers  who  are  not  providing  a  safe 
workplace,  issuing  hazard  alerts,  and 
issuing  standards.  OSHA  believes  that 
in  this  case,  a  standard  is  the 
appropriate  approach.  It  is  the  only 
approach  that  will  assure  that 
employers  determine  exposure  levels  in 
their  establishments.  Furthermore,  the 
OSH  Act  states  that  where  it  is 
appropriate  health  standards  should 
include  exposure  monitoring.  The  Z- 
table  substances  have  been  without  an 
explicit  monitoring  requirement  and 
the  continuing  number  of  illnesses 
indicates  that  the  time  has  come  to 
rectify-  the  situation. 

Anticipated  Costs  and  Benefits: 

Expected  costs  may  include  the  time 
required  for  employers  to  assess 
whether  they  utilize  the  substances 
covered,  and  measurement  costs  when 
necessary.  Expected  benefits  include  a 
reduction  in  overexposures  to  PEL 
substances  (and  perhaps  others  that 
have  voluntary  or  recommended  limits) 
when  employers  discover  that  they 
exceed  the  limits,  and  the  associated 
reductions  in  the  illnesses  caused  by 
workers'  exposures  at  these  high  levels. 

The  scope  and  nature  of  the  proposed 
rule  are  currently  under  development, 
and  thus  estimates  of  costs  and  benefits 
have  not  been  determined  at  this  time. 

Risks: 

Overexposure  to  hazardous  substances 
causes  respiratory  infections,  nausea. 


dizziness,  respiratory  allergies,  heart 
disease,  lung  cancer,  decreases  in 
pulmonary  function,  other  serious 
illnesses,  and  death. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 


09/27/88    53  FR  37591 
12/27/88 


08/00/95 

Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact: 

John  Martonik 

Acting  Director,  Health  Standards 

Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

Rm  N3718,  FP  Bldg. 

Washington,  DC  20210 

202  219-7075 

RIN:  1218-ABOl 

DOL— OSHA 

111.  ERGONOMIC  PROTECTION 
STANDARD 

Legal  Authority: 

29  use  655(b);  40  USC  333 

CFR  Citation: 

29  CFR  1910;  29  CFR  1915;  29  CFR 
1917;  29  CFR  1918;  29  CFR  1926;  29 
CFR  1928 

Legal  Deadline: 

None 

Abstract 

The  Bureau  of  Labor  Statistics  (BLS) 
has  reported  the  number  of  reported 
"disorders  associated  with  repeated 
trauma"  have  more  than  tripled  since 
1984.  These  serious,  potentially 
crippling  disorders  account  for  60 
percent  of  all  occupational  illnesses 
reported  to  OSHA  in  1991.  Back 
injuries,  which  are  reported  separately 
to  BLS,  are  about  10  times  as  prevalent 
as  other  musculoskeletal  disorders. 
OSHA  published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  on 
August  3.  19\i^  15/  FR  34192).  A  6- 
month  comment  period  ended  February 
1.  1993.  OSHA  received  about  266 
comments.  The  Agency  is  currently  in 
the  process  of  analyzing  these 
submissions,  as  well  as  available 
scientific  fiterature  and  enforcement 


data.  In  addition.  OSHA  conducted  a 
telephone  survey  of  firms  to  collect 
more  information  about  current 
programs  in  industry  addressing 
problems  related  to  ergonomics.  All 
information  available  to  OSHA  will  be 
used  to  determine  the  type  of  standard 
OSHA  will  develop  as  well  as  the 
specific  requirements  of  the  standard. 

Statement  of  Need: 

The  Ergonomic  Protection  Standard 
(EPS)  will  estabhsh  requirements  for 
employers  to  control  risk  factors  that 
can  cause  or  aggravate  musculoskeletal 
disorders  in  exposed  employees. 

The  occurrence  of  musculoskeletal 
disorders  in  employees  is  increasing 
rapidly.  In  1991.  the  Bureau  of  Labor 
Statistics  reported  that  60  percent  of 
the  new  illnesses  in  the  workplace  that 
year  (224,000  cases)  were  "disorders 
associated  with  repeated  trauma."  In 
1984,  these  disorders  represented  only 
28  percent  of  the  new  illness  cases 
reported.  In  addition  to  these  illnesses, 
a  large  number  of  lower  back  injuries 
are  reported  each  year. 

The  costs  of  musculoskeletal  disorders 
are  also  increasing  rapidly.  Workers 
may  become  permanently  disabled,  or 
require  costly  treatments  such  as 
surgery.  Musculoskeletal  disorders 
account  for  an  increasingly  large 
proportion  of  workers'  compensation 
costs,  and  for  other  costs  such  as  those 
related  to  lost  work  days. 

Alternatives: 

OSHA  is  ciurently  planning  to 
promulgate  a  rule  that  applies  to  all 
industrial  sectors.  It  also  plans  to  cover 
all  types  of  musculoskeletal  disorders, 
in  all  parts  of  the  body. 

Some  alternatives  considered  include 
limiting  the  appHcation  of  the  rule  to 
certain  industrial  sectors,  or  limiting 
the  types  of  disorders  covered.  Other 
alternatives  will  be  considered  as  the 
rule  is  developed. 

Anticipated  Costs  and  Benefits: 

Implementation  costs  associated  with 
the  proposed  standard  include 
primarily  those  related  to  identifying 
and  correcting  problem  jobs  using 
engineering  and  administrative 
controls.  Benefits  expected  are  those  ol 
reduced  pain  and  suffering  due  to 
fewer  work-related  musculoskeletal 
disorders  of  the  lower  back,  upper 
extremity  and  lower  extremity,  as  well 
as  lower  workers  compensation  claims 
and  costs,  and  reduced  lost  time. 
Secondary  benefits  may  accrue  from 
improved  quaUty  and  productivity  due 
to  better  designed  work  systems. 


UMI 


57142 


Risks: 
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The  data  OSHA  has  obtained  and 
analyzed  indicate  that  employees  are  at 
a  signiBcant  risk  of  developing  or 
aggravating  musculoskeletal  disorders 
due  to  exposure  to  risk  factors  in  the 
workplace.  In  addition,  information 
OSHA  has  obtained  from  site  visits, 
scientific  literature,  compliance 
experience,  and  other  sources  indicates 
that  there  are  economically  and 
technologically  feasible  means  of 
addressing  and  reducing  these  risks  to 
prevent  the  development  or  aggravation 
of  such  disorders,  or  to  reduce  their 
severity.  These  data  and  analyses  will 
be  presented  in  the  preamble  to  the 
proposed  rule. 

TliTMtabls: 


Action 


0«t* 


FR  at* 


ANPRM  06m/92    57  FR  34192 

ANPRM  Comment  02/01/93 
Penod  End 

NPRM  12/00/94 

Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact 

Barbara  Silverstcin 

Special  Assistant  for  Ergonomic  Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

Room  N3476.  FP  Building 

Washington,  DC  20210 

202  219-8020 

RIN:  1218-AB36 


DOL— OSHA 

112.  COMPREHENSIVE 
OCCUPATIONAL  SAFETY  AND 
HEALTH  PROGRAMS 

Legal  Authority: 
29  use  655 
CFR  Citation: 

29  CFR  1910:  29  CFR  1915;  29  CFR 
1917;  29  CFR  1918;  29  CFR  1926;  29 
CFR  1928 

Legal  Deadline: 

None 

At>stract 

«    OSHA  has  long  recognized  the  utility 
of  comprehensive  safety  and  health 
programs,  and  adopted  nonmandatory 
guidance  for  safety  and  health  program 
management  on  January  26,  1989  (54 


FR  3904).  These  guidehnes  were  based 
on  a  distillation  of  safety  and  health 
management  practices  used  by 
employers  that  have  implemented 
successful  comprehensive  programs. 
The  major  elements  OSHA  has 
identified  in  the  guidelines  for  efliective 
occupational  safety  and  health 
programs  are:  (1)  management 
commitment  and  employee 
involvement;  (2)  worksite  analysis  to 
anticipate  and  prevent  harmful 
occurrences;  (3)  hazard  prevention 
afforded  to  employees;  and  (4)  safety 
and  health  training.  Successfully 
implemented  programs  generally  have 
a  lower  incidence  of  occupationally 
related  illnesses  and  injuries.  In 
particular.  OSHA  has  found  that 
companies  that  have  implemented 
comprehensive  safety  and  health 
programs  and  are  participating  in  its 
Voluntary  Protection  Program  have  lost- 
workday  case  rates  that  range  from  one- 
fifth  to  one-third  the  rates  experienced 
by  average  worksites  within  their 
industrial  classification.  In  addition, 
participating  sites  reported  improved 
employee  morale  and  productivity  as  a 
secondary  benefit  of  their  safety  and 
health  management  activities.  OSHA 
plans  to  publish  a  notice  of  proposed 
rulemaking  that  will  address  the  need 
for  all  employers  to  develop  and    • 
implement  a  safety  and  health  program 
for  all  their  workplaces.  OSHA  will  be 
raising  additional  issues  related  to 
safety  and  health  programs  as  they 
pertain  to  small  businesses,  those  with 
10  or  fewer  employees,  and  other  issues 
as  part  of  the  rulemaking  process. 

Statement  of  Need: 

This  action  would  propose 
requirements  for  employers  to  develop 
and  implement  an  occupational  safety 
and  health  program  in  their 
workplaces.  It  is  anticipated  that  such 
a  program  may  include  elements 
addressing  management  commitment, 
employee  participation,  worksite 
hazard  identification  and  analysis, 
hazard  prevention  and  control,  and 
safety  and  health  training. 

The  utility  of  implementing  a  safety 
and  health  program  has  been  widely 
recognized.  As  a  result,  program 
elements  are  being  developed  by 
various  organizations,  including  a 
number  of  States  which  have  differing 
mandatory  reouirements  that  must  be 
implemented  by  employers. 

It  appears  that  employers  and 
employees  would  both  benefit  from  a 
single,  unifonn  national  approach  to 
the  issue.  As  companies  operate  in 
various  States,  a  Federal  standard 


would  ensure  that  they  will  not  need 
to  develop  different  programs  for 
facilities  in  different  States.  In  addition, 
a  Federal  rule  will  establish  a  national 
level  of  protection  for  all  workers. 
A  standard  for  safety  and  health 
programs  will  reduce  risks  to  workers 
by  setting  up  a  framework  to  enhance 
employer  commitment  to  safety  and 
health  and  by  involving  employees  in 
the  process  of  identifying  and  reducing 
hazards.  Employees  are  often  the 
persons  most  knowledgeable  about 
identifying  workplace  hazards,  and  can 
help  identify  the  most  workable 
solution  to  protect  themselves.  Through 
the  program,  the  employer,  in 
consultation  with  employees,  will  be 
able  to  identify  and  prioritize  hazards 
so  that  resources  can  be  applied  to 
maximize  their  impact  on  reducing 
injuries,  illnesses  and  fatalities  in  the 
workplace. 

Alternatives: 

Several  alternatives  being  considered 
include  (1)  a  regulation  similar  to  the 
guidelines  previously  issued  by  OSHA 
for  safety  and  health  program 
management  (54  FR  3904.  January  26. 
1989):  (2)  a  regulation  based  on  State 
regulations;  (3)  or  a  regulation  based  on 
existing  consensus  standards. 

Anticipated  Costs  and  Benefits: 

The  scope  and  nature  of  the  proposed 
rule  are  currently  under  development, 
and  thus  estimates  of  costs  and  benefits 
have  not  been  determined  at  this  time. 
Costs  are  likely  to  exceed  $1  billion 
annually,  and  benefits  will  include  the 
prevention  of  many  of  the  thousands 
of  fatalities  and  millions  of  injuries  and 
illnesses  associated  with  a  broad 
spectrum  of  occupational  hazards. 

Risks: 

There  is  now  increasing  evidence  that 
a  requirement  for  all  employers  to 
address  occupational  safety  and  health 
programmatically,  rather  than  strictly 
on  a  piecemeal,  hazard-specific  basis, 
may  be  beneficial  for  both  regulated 
employers  and  their  employees. 
Employers  with  successfully 
implemented  programs  generally  have 
a  lower  incidence  of  occupationally 
related  illnesses  and  injuries.  In 
particular,  OSHA  has  found  that 
companies  that  have  implemented 
safety  and  health  programs  and  are 
participating  in  its  Voluntary  Protection 
Program  have  lost-workday  case  rates 
that  range  from  one-fifth  to  one-third 
the  rates  experienced  by  average 
worksites  within  their  industrial 
classification.  In  addition,  participating 
sites  reported  improved  employee 


morale  and  productivity  as  a  secondary 
benefit  of  their  safety  and  health 
management  activities. 

A  number  of  States  have  promulgated 
requirements  for  safety  and  health 
management  programs,  and  have  found 
them  to  be  an  effective  tool  for 
improving  worker  safety  and  health. 
For  example,  the  State  of  Washington 
has  had  requirements  for  employers  to 
develop  accident  prevention  plans  for 
47  years.  Employers  implementing  such 
requirements  have  foimd  resulting 
benefits  to  include  a  reduction  in 
reported  injuries  and  subsequently  in 
costs  for  worker's  compensation.  The 
program  requirements  vary  among  the 
States  in  terms  of  employers  covered, 
and  specific  elements  to  be 
implemented. 

The  General  Accounting  Office  (GAO) 
recently  issued  a  report  to  Congress 
regarding  worksite  safety  and  health 
programs.  Entitled  Worksite  Safety  and 
Health  Programs  Show  Promise. 
GAO/HRD-92-68  (May  1992).  it 
concluded  that  available  evidence 
"suggests  that  comprehensive  safety 
and  health  programs  can  have  positive 
effects  on  safety  and  health  at  the 
worksite."  GAO  indicated  that  since 
there  are  limitations  in  the  quantitative 
data  on  program  burden  and  impact, 
they  were  only  recommending  at  this 
point  that  OSHA  require  programs  for 
certain  high-risk  employers.  However, 
they  also  suggested  that  further 
information  should  be  collected  to 
determine  objectively  whether  other 
employers  should  be  covered  as  well. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


03/00/95 


Small  Entities  Affected: 

Businesses 

Govemnwnt  Levels  AffectKl: 

Federal 

Agency  Contact: 

Thomas  J.  Shepich 

Director,  Directorate  of  Safety  Standards 

Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

Room  N3eD5,  FP  Building 

Washington,  DC  20210 

202  219-«061 

RIN:  1218-AB41 


DOL-OSHA 

113.  OCCUPATIONAL  EXPOSURE  TO 
TUBERCULOSIS 

Legal  Authority: 

29  use  655(b) 

CFR  Citation: 

Not  yet  determined 
Legal  Deadline: 
None 
Abstract: 

• 

On  August  25,  1993.  OSHA  was 
petitioned  by  the  Labor  Coalition  to 
Fight  TB  in  the  Workplace  to  initiate 
rulemaking  for  a  permanent  standard  to 
protect  workers  against  occupational 
transmission  of  tuberculosis  (TB). 
Although  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  have 
developed  recommendations  for 
controlling  the  spread  of  tuberculosis 
in  several  work  settings  (correctional 
institutions,  health-care  facilities, 
homeless  shelters,  long-term  care 
facilities  for  the  elderly,  and  drug 
treatment  centers),  the  petitioners 
stated  that  in  every  recent  TB  outbreak 
investigated  by  the  CDC  noncompliance 
with  CDC's  TB  control  guidelines  was 
evident.  After  reviewing  the  available 
information.  OSHA  has  preliminarily 
concluded  that  significant  risk  of 
occupational  transmission  of 
tuberculosis  does  exist  for  some 
workers  and  has  decided  to  initiate  a 
standard  6(b)  rulemaking.  The  Agency 
is  currently  developing  a  proposed  rule 
which  would  require  certain  employers 
to  take  steps  to  eliminate  or  minimize 
employee  exposure  to  TB.  OSHA 
already  regulates  biological  hazards  of 
bloodbome  pathogens  under  29  CFR 
1910.1030  and  beUeves  that 
development  of  a  TB  standard  is 
consistent  with  the  Agency's  mission 
and  previous  activity. 

Statement  of  Need: 

Since  1985.  the  rate  of  new  cases  of 
tuberculosis  in  the  general  U.S. 
population  has  increased  approximately 
23  percent,  reversing  a  30-year 
downward  trend.  In  1992,  more  them 
26,000  new  cases  of  active  tuberculosis 
were  reported  in  the  U.S.  In  New  York 
City  alone,  3,700  cases  of  active 
tuberculosis  were  reported  in  1991. 

On  August  25,  1993.  OSHA  was 
petitioned  by  the  Labor  Coalition  to 
Fight  TB  in  the  Workplace  to  initiate 
rulem^ung  for  a  pennanent  standard  to 
protect  workers  against  occupational 
transmission  of  tuberculosis  (TB). 
Although  the  Centers  ibr  Disease 


Control  and  Prevention  (CDC)  have 
developed  recommendations  for 
controlling  the  spread  of  tuberculosis 
in  several  work  settings  (correctional 
institutions,  health  care  facilities, 
homeless  shelters,  long-term  care 
facilities  for  the  elderly,  and  drug   - 
treatment  centers),  the  petitioners 
stated  that  in  every  recent  TB  outbreak 
investigated  by  the  CDC, 
noncompliance  with  CDC's  TB  control 
guidelines  was  evident.  After  reviewing 
the  available  information.  OSHA 
preliminarily  concluded  that  significant 
risk  of  occupational  transmission  of  TB 
does  exist  for  some  workers.  The 
Agency  is  ciu-rently  developing  a 
proposed  rule  that  would  require 
certain  employers  to  take  steps  to 
eliminate  or  minimize  employee 
exposure  to  TB.  OSHA  already 
regulates  biological  hazards  of 
bloodbome  pathogens  (e.g..  HfV. 
hepatitis)  under  29  CFR  1910.1030  and 
believes  that  development  of  a  TB 
standard  is  consistent  with  the  f 

Agency's  mission  and  previous  activity 

Alternatives: 

Prior  to  a  decision  to  pubUsh  a 
proposal.  OSHA  considered  a  number 
of  options,  including  whether  or  not  to 
develop  an  emergency  temporar)' 
standard,  an  advance  notice  of 
proposed  rulemaking,  or  to  enforce 
existing  regulations. 

Anticipated  Costs  and  Benefits: 

Costs  will  be  incurred  by  employers  for 
engineering  controls,  respiratory 
protection,  medical  surveillance, 
training,  exposure  control, 
recordkeeping,  and  work  practice 
controls.  Benefits  will  include  the 
prevention  of  occupationally  related 
tuberculosis  transmissions  and 
infections,  and  a  corresponding 
reduced  risk  of  exposure  among  the 
general  population.  The  scope  and 
nature  of  the  proposed  rule  are 
currentfy  under  development,  and  thus 
estimates  of  costs  and  benefits  have  not 
been  determined  at  this  time. 

Rislts: 

TB  is  a  contagious  disease  that  causes 
infections  of  the  lung,  primarily,  but 
which  can  occur  in  other  areas  of  the 
body.  Some  of  the  symptoms  are 
fatigue,  weight  loss,  fever,  night  sweats, 
loss  of  appetite,  persistent  cough  and 
shortness  of  breath,  which  may  resuk 
in  serious  respiratory  illnesses  or  death. 

Timetabte: 


Action 


Data 


FR  Cite 


NPRM 


03/00/95 


UMI 
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Small  EntitiM  Affectad: 

Undetermined 

Govammant  Levels  Affectad: 

Undetermined 

Agancy  Contact: 

John  Martonik 

Acting  Director.  Health  Standards 

Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NrtV. 

Room  N3718,  FP  Building 

Washington,  DC  20210 

202  219-7075 

RIN:  1218-AB46 
DOL-OSHA 


FINAL  RULE  STAGE 


114.  WALKING  WORKING  SURFACES 
AND  PERSONAL  FALL  PROTECTION 
SYSTEMS  (PART  1910) 

Legal  AuttK>rity: 

29  use  655(b) 

CFR  Citation: 

29  CFR  1910.21:  29  CFR  1910.22;  29 
CFR  1910.23;  29  CFR  1910.24;  29  CFR 
1910.25;  29  CFR  1910.26;  29  CFR 
1910.27;  29  CFR  1910.28;  29  CFR 
1910.29;  29  CFR  1910.30;  29  CFR 
1910.31;  29  CFR  1910.32;  29  CFR 
1910.128:  29  CFR  1910.129;  29  CFR 
1910  130;  ... 

Legal  Deadline: 

None 

Abstract: 

Standards  for  walking  working  surfaces 
and  personal  fall  protection  systems 
will  be  issued  concurrently.  Existing 
standards  for  walking  and  working 
surfaces  need  to  be  revised  because 
they  are  out  of  date  and  restrict 
technological  innovation.  The  proposed 
revision  is  performance-oriented  and 
permits  flexibility  for  compliance.  In 
addition,  existing  standards  do  not 
contain  criteria  for  personal  fall 
protection  systems.  Consequently, 
requirements  containing  criteria  for 
personal  fall  protection  systems  would 
be  added  to  29  CFR  part  1910;  Subpart 
I.  Personal  Protection  Equipment,  to 
enhance  employee  protection  from 
injury  and  death  due  to  falls  to 
different  elevations. 


Statamant  of  Naad: 

The  Bureau  of  Labor  Statistics  (BLS) 
reported  from  the  1987  and  1988 
annual  surveys  that  falls  accounted  for 
12  percent  of  all  deaths  of  employees 
in  workplaces  with  1 1  or  more 
employees.  NIOSH  reports  that  deaths 
from  falls  are  the  fourth  leading  cause 
of  occupational  fatalities,  accounting 
for  10  percent  of  all  deaths  in  the 
workplace. 

The  existing  standards  for 
walking/working  surfaces  are  out  of 
date,  restrict  technological  innovation, 
and  contain  gaps  in  coverage. 
Currently,  there  are  no  standards  for 
personal  fall  protection  systems  that 
cover  all  general  industry  applications. 
This  action  would  revise  the  existing 
regulations  for  walking/working 
surfaces  (29  CFR  part  1910.  subpart  D) 
and  add  new  coverage  for  personal  fall 
protection  systems  to  the  current 
personal  protective  equipment 
standards  (29  CFR  part  1910,  subpart 
I). 

The  new  standards  would  use  a 
performance-oriented  approach  to 
permit  flexibility  for  compliance  and  to 
encourage  innovation.  New  criteria  for 
personal  fall  protection  systems  would 
be  added  to  assure  that  this  type  of 
equipment  functions  properly  and  is 
used  correctly. 

The  legal  basis  for  this  action  is  that 
employees  in  general  industry  are 
exposed  to  a  significant  risk  of  falls  on 
the  same  level  and  falls  from  an 
elevation.  However,  this  action  is  not 
specifically  required  by  statute,  and  is 
not  required  by  court  order. 

The  new  standards  will  reduce  risks  to 
workers  by  providing  clearer,  up-to- 
date  requirements  to  minimize  fall 
hazards.  The  standards  will  also  cover 
new  areas  of  fall  protection  such  as 
special  surfaces  and  manhole  steps,  and 
the  use  of  qualified  climbers.  The  new 
standards  will  also  recognize  personal 
fall  protection  systems  as  an  acceptable 
option  for  fall  protection,  as  well  as 
provide  the  criteria  to  assure  that  such 
systems  will  safely  stop  a  worker's  fall. 

Alternatives: 

The  following  alternatives  were 
.considered  for  analysis: 

•  Retaining  the  existing  regulations 
unchanged.  A  number  of  the  existing 
standards  are  speciHcation-oriented 
requirements  that  in  some  situations 
are  inappropriate,  unnecessarily 
costly,  and  inflexible.  For  example, 
guardrails  would  be  needed  for  most 
roof  perimeters,  and  fixed  ladders  on 
most  towers  and  other  structures 


would  need  to  be  fitted  with  cages  or 
ladder  safety  devices.  Also,  personal 
fall  protection  systems,  which  are 
suited  to  many  difficult  fall  protection 
situations,  would  not  be  allowed  for 
use. 

•  Issuing  the  proposed  rule  without  the 
qualified  climber  exemption.  This 
option  would  require  that  all  fixed 
ladders  over  24  feet  in  height  utilize 
cages  or  ladder-safety  devices.  Under 
this  option,  the  benefits  would  be 
about  the  same  as  the  proposed 
revision  (option  3).  but  the  first  year 
capital  cost  of  compliance  would  be 
increased  by  more  than  a  factor  of 
eleven. 

•  The  proposed  revision  of  the  existing 

walking/working  surfaces,  and  the 
proposed  standard  for  personal  fall 
protection  issued  on  April  10.  1990 
(55  FR  13360)  which  is  described 
above. 

Anticipated  Costs  and  Benefits: 

Modifications  to  existing  requirements 
are  expected  to  involve  annual  costs  of 
less  than  $20  million.  Benefits  include 
the  prevention  of  dozens  of  fatalities 
and  thousands  of  injuries  associated 
with  falls  and  other  work-surface- 
related  incidents. 

Risks: 

Nearly  all  workplaces  and  employees 
covered  by  the  Occupational  Safety  and 
Health  Administration  (OSHA)  general- 
industry  standards  are  affected  by  the 
standards  for  walking  and  working 
surfaces.  These  standards  covered  about 
84  miUion  workers  in  1988.  Examples 
of  walking  and  working  surfaces 
included  in  these  standards  are  stairs, 
step  bolts,  manhole  steps,  ramps, 
ladders,  floors,  fall-protection  systems, 
scaffolds,  and  mobile  ladder  stands. 

The  Bureau  of  Labor  Statistics  (BLS) 
reported  ft-om  the  1987  and  1988 
annual  surveys  that  falls  accounted  for 
12  percent  of  all  deaths  of  employees 
in  workplaces  with  11  or  more 
employees. 

NIOSH.  in  their  publication  "Fatal 
Injuries  to  Workers  in  the  United 
States,  1980-1989:  A  Decade  of 
Surveillance,"  reports  that  deaths  from 
falls  are  the  fourth  leading  cause  of 
occupational  fatalities,  accounting  for 
10  percent  of  all  deaths  in  the 
workplace.  According  to  the  Insurance 
Institute  for  Highway  Safety,  falls  are 
the  second  largest  cause  of 
occupational  fatalities,  next  after  deaths 
due  to  over-the-road  motor  vehicle 
accidents.  Falls  are  second  only  to 
motor  vehicle  accidents  as  a  cause  of 
brain  injuries. 


OSHA  has  determined  that  hazards 
associated  with  walking  and  working 
surfaces  persist  and  must  be  addressed 
with  improved  standards.  The  OSHA 
preliminary  regulatory  impact  analysis 
estimated  that  105,000  disabling 
injuries  and  132  fatalities  occur 
annually  which  are  addressed  by  these 
standards. 

Special  studies  have  also  been 
developed  in  order  to  gain  a  better 
understanding  of  the  nature  and  causes 
of  employee  injuries,  and  the  methods 
required  for  reducing  their  numbers. 
One  such  study  on  ladders,  conducted 
by  BLS.  indicated  that  in  about  55 
percent  of  the  accidents  where 
employee  injuries  occurred,  the  ladder 
either  moved,  slipped,  fell,  or  broke. 
The  study  also  indicated  that  ladders 
were  not  secured  or  braced  in  about 
50  percent  of  the  injury  incidents. 
Furthermore,  in  nearly  60  percent  of 
the  incidents,  employees  were  carrying 
something  in  fheir  hands  at  the  time 
of  the  incident.  The  proposed  standards 
will  address  these  problems  by 
requiring  design  criteria  and  employee 
training  in  the  use  of  ladders.  Another 
study  of  scaffold  fatalities  and 
catastrophes  developed  by  OSHA 
indicated  that  90  percent  of  fatally 
injured  employees  were  performing 
their  normal  job  activities.  Fifty-five 
percent  of  these  employees  were 
performing  their  basic  or  primary  work 
tasks. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Hearing 
Final  Action 


04/10/90  55  FR  13360 

08/22/90  55  FR  13360 

09/11/90  55  RP  29224 
06/00/95 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

None 

Additional  Information: 

Because  RINs  1218-AB05  and  1218- 
AA48  will  be  issued  concurrently,  they 
have  been  combined  under  this  RIN 
1218-AB04. 


Agency  Contact: 

Thomas  ].  Shepich 

Director,  Safety  Standards  Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  NW. 

Rm  N3605,  FP  Bldg. 

Washington.  DC  20210 

202  219-8061 

RW:  1218-AB04 


DOL— OSMA 

115.  INDOOR  AIR  QUALfTY  IN  THE 
WORKPLACE 

Legal  Authority: 

29  use  655 

CFR  Citation: 

29  CFR  1910.1033 

Legal  Deadline: 

None 

Abstract: 

Health  complaints  related  to  indoor  air 
quality  (lAQ)  have  increased 
significantly  following  energy 
conservation  measures  instituted  in  the 
1970s.  Such  measures  have  reduced  the 
infiltration  of  outside  air,  allowing  the 
build-up  of  indoor  air  contaminants. 
Adverse  health  effects  associated  with 
indoor  air  contaminants  are  classified 
as:  (1)  sick  building  sjmdrome,  which 
is  characterized  by  general  complaints 
that  may  include  headaches,  fatigue, 
nausea,  mucous  membrane  (eye,  nose, 
and  throat)  irritation,  coughs,  and 
muscle  pain;  and  (2)  building-related 
illness,  which  describes  those  specific 
medical  conditions  of  known  etiology 
which  can  often  be  documented  by 
physical  signs  and  laboratory  findings. 
These  include  respiratory  allergies  and 
Legionnaires'  disease.  A  particular 
concern  writh  matters  dealing  with 
indoor  air  quality  is  exposure  to 
environmental  tobacco  smoke  (ETS).  A 
wide  range  of  health  effects  caused  by 
ETS  have  been  reported  by  the  Surgeon 
General,  the  National  Research  Council, 
the  Environmental  Protection  Agency 
(EPA).  NIOSH,  and  private  researchers, 
as  well  as  by  citizens  reporting  health 
effects  due  to  ETS  e.xposure  while  at 
work.  These  effects  range  from  acute 
annoyance  and  eye  and  respiratory  tract 
irritation  to  the  development  of  chronic 
pulmonary  disease,  cardiovascular 
diseases,  and  lung  cancer.  OSHA 
published  a  request  for  information  on 
Indoor  Air  Quality  September  20.  1991 
(56  FR  47892).  Comment  period  was 
extended  to  March  20.  1992.  After 


reviewing  all  relevant  information. 
OSHA  published  a  proposal  on  April 
5.  1994  (59  PR  15968).  Following 
publication  of  the  proposal,  OSHA 
extended  the  comment  peiiod  to 
August  13.  1994.  Public  hearings  are 
scheduled  to  begin  on  September  20. 
1994. 

Statement  of  Need: 

Even,'  day,  more  than  20  million 
American  workers  face  an  urmecessary 
health  threat  because  of  poor  indoor  air 
quality  and  environmental  tobacco 
smoke  (ETS)  in  the  workplace. 
Thousands  of  heart  disease  deaths, 
hundreds  of  hmg  cancer  deaths, 
respiratory  disease,  legionnaire's 
disease,  asthma,  and  other  ailments  are 
linked  to  this  occupational  hazard. 
More  specifically,  it  is  estimated  that 
each  year  there  are  approximately  700 
cases  of  lung  cancer  and  13,000  deaths 
from  heart  disease  among  nonsmoking 
-workers  exposed  to  ETS.  Further. 
America's  workers  are  at  risk  of 
developing  over  a  hundred  thousand 
upper  respiratory  symptoms,  as  well  as 
many  thousands  of  headaches  from 
poor  indoor  air  quaUty.  The 
Environmental  Protection  Agency 
estimates  that  20  to  35  percent  of  all 
workers  in  modem  mechanically 
ventilated  buildings  may  experience 
air-quality  problems  that  could  result 
in  illness,  ^senteeism,  lost 
productivity,  and  discomfort. 

Surveys  have  estimated  that  as  many 
as  85  percent  of  the  polled  companies 
had  some  sort  of  smoking  restriction  in 
place,  due  to  either  concerns  about 
production  safety  or  employee  health 
and  safety.  The  fact  that  this  is  a 
national  problem  suggests  that  it  should 
be  solved  at  the  Federal  level. 

OSHA  published  a  Request  for 
Information  on  September  20.  1991,  to 
collect  information  to  determine  if  a 
standard  regulating  indoor  air  quality 
is  justified  and  feasible.  Information 
was  requested  on  the  ventilation  system 
performance  necessary  to  optimize 
indoor  air  quality,  techniques  for 
improving  ventilation,  building 
maintenance  programs,  existing 
workplace  indoor  air  policies,  and  local 
and  State  laws  addressing  indoor  air 
quality. 

After  reviewing  and  analyzing  available 
information,  OSHA  published  a 
proposed  rule  on  April  5,  1994.  The 
proposal  would  require  employers  to 
write  and  implement  indoor  air  quality 
compliance  plans  that  would  include 
inspection  and  maintenance  of  current 
building  ventilation  systems  to  ensure 
they  are  functioning  as  designed.  In 
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buildings  where  smoking  is  allowed, 
the  proposal  would  require  designated 
smoking  areas  that  would  be  separate, 
enclosed  rooms  where  the  air  would  be 
exhausted  directly  to  the  outside.  Other 
proposed  provisions  would  require 
employers  to  maintain  healthy  air 
quality  during  renovation,  remodeling 
and  similar  activities. 

The  provisions  for  indoor  air  quality 
would  apply  to  70  million  workers  and 
more  than  4.5  million  nonindustrial 
indoor  work  environments,  including 
schools  and  training  centers,  offices, 
commercial  establishments,  health  care 
facilities,  cafeterias  and  factory  break 
rooms.  ETS  provisions  would  apply  to 
all  6  million  industrial  and 
nonindustrial  work  environments  under 
OSHA  jurisdiction. 

Alternatives: 

Prior  to  publishing  the  proposal.  OSHA 
considered  three  alternatives:  (1| 
institute  a  nonregulatory  approach  such 
as  guidelines;  (2)  proceed  with 
rulemaking  on  a  comprehensive  indoor 
air  quality  standard  including  passive 
tobacco  smoke:  and  (3)  proceed  with 
rulemaking  but  issue  separate  rules  for 
passive  tobacco  smoke  and  indoor  air 
quality.  OSHA  determined  that  a 
standard  was  needed  to  address  indoor 
air  quality  and  that  a  comprehensive 
standard  was  optimal  from  both  a 
public  health  persp>ective  and  an 
efficiency  perspective. 

Anticipated  Costs  and  Benefits: 

OSHA's  preliminary  estimate  of  the 
annual  cost  of  compliance  with  the 
indoor  air  quality  standard  is  $8.1 


billion  The  most  costly  provision  is  for 
building  systems  operation  and 
maintenance,  $8.0  billion.  However, 
OSHA  estimates  that  employers  will 
save  $15  billion  annually  from 
implementing  the  standard,  including 
efficiency  and  productivity 
improvements,  cost  reductions  in 
operations  and  maintenance,  and 
reduced  incidence  of  property  damage. 

OSHA  preliminary  estimates  that  5,583 
to  32,502  cancer  deaths  and  97,700  to 
577,818  coronary  heart  diseases  related 
to  occupational  exposure  to  ETS  will 
be  prevented  over  the  next  45  years. 
This  represents  140  to  722  cancer 
deaths  and  2,094  to  13,001  heart 
disea.ses  each  year.  OSHA  preliminarily 
estimates  that  the  proposed  standard 
will  prevent  4.5  million  upper 
respiratory  problems  over  the  next  45 
years.  This  is  approximately  105.000 
upper  respiratory  symptoms  per  year. 
These  estimates  understate  the 
prevalence  of  building-related 
symptoms  since  they  only  reflect  excess 
risk  in  air  conditioned  buildings. 

Risks: 

Evidence  in  the  record  indicates  that 
between  20-30  percent  of  office 
buildings  are  "sick,"  meaning  that  they 
have  environments  that  may  lead  to  a 
variety  of  health  effects.  Poor  indoor  air 
quality  has  been  shown  to  result  in 
serious  respiratory  illness  and  related 
diseases,  including  Legionnaire's 
disease,  pulmonary  tract  infections, 
respiratory  infections,  asthma, 
respiratory  allergies,  and  other 
ailments. 


Exposure  to  ETS  has  been  Unked  to 
heart  disease,  lung  cancer,  decreases  in 
pulmonary  function,  low  birthweight 
babies,  miscarriages,  birth  defects  and 
other  illnesses  and  diseases.  It  is 
estimated  that  there  will  be 
approximately  700  cases  of  lung  cancer 
and  approximately  13.000  deaths  from 
heart  disease  per  year  among 
nonsmoking  workers  exposed  to  ETS  in 
the  workplace. 

Timetable: 


Action 


FR  Cite 


09/20/91    56  FR  47892 


Request  for 

Informatton 

Comment  Period  ErxJ  01/21/92   56  FR  47892 
NPRM  04/05«4    59  FR  15968 

NPRM  Comment         08/13/94    59  FR  30560 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact 

John  Martonik 

Acting  Director,  Health  Standards 

Programs 

Department  of  Labor 

Occupational  Safety  and  Health 

Administration 

200  Constitution  Avenue  N\V. 

Room  N3718,  FP  Building     '^ 

Washington,  DC  20210 

202  219-7075 

RIN:  1218-AB37 

WLLIMG  CODE  4510-23^ 


DEPARTMENT  OF  TRANSPORTATION 
(DOT) 

Statement  of  Regulatory  Priorities 

The  Department  of  Transportation 
(DOT)  consists  of  nine  operating 
administrations  and  the  Office  of  the 
Secretary,  each  of  which  has 
responsibility  for  a  wide  range  of 
regulations.  For  example,  we  regulate 
safety  in  the  aviation,  motor  carrier, 
railroad,  rhass  transit,  motor  vehicle, 
maritime,  commercial  space,  and 
pipeline  transportation  areas.  We 
regulate  consumer  and  economic  issues 
in  aviation  and  provide  financial 
assistance  and  write  the  nece.?sary 
implementing  rules  for  programs 
involving  highways,  airports,  mass 
transit,  maritime,  railroads,  and  motor 
vehicle  safety.  We  write  regulations 
carrying  out  such  disparate  statutes  as 
the  Americans  with  Disabilities  Act  and 
the  Uniform  Time  Act.  We  establish 
tolls  and  operational  requirements  for 
the  St.  Lawrence  Seaway.  We  regulate 
the  construction  and  operation  of 
bridges  over  navigable  waters,  the 
prevention  of  oil  pollution,  and  the 
security  of  commercial  aviation  and 
passenger  vessels.  Finally,  we  have  the 
usual  housekeeping  regulations 
governing  everything  from  conflicts  of 
interest  to  the  Privacy  Act  to  seismic 
standards  for  building  construction. 

While  it  carries  this  heavy  regulatory 
workload,  the  Department  has  long  been 
recognized  as  a  leader  in  Federal  efforts 
to  improve  and  streamline  the 
regulatory  process  and  ensure  that 
regulations  do  not  impose  unnecessary 
burdens.  The  Department  was  the  first 
major  Federal  agency  to  establish  a 
comprehensive  internal  management 
aaid  review  process  for  new  and  existing 
regulations. 

This  process  is  codified  in  the 
Department's  regulatory  policies  and 
procedures,  which  ensure  that  the 
Secretary  and  other  appropriate 
appointed  officials  review  and  concur  in 
all  significant  DOT  rules.  These  policies 
and  procedures  emphasize  that  DOT 
regulations  should  be  necessary,  clear, 
timely,  reasonable,  and  fair,  without 
imposing  imnecessary  burdens  on 
individuals,  the  private  sector,  cr  State 
or  local  governments. 

For  virtually  all  DOT  rules,  the 
initiating  office  must  prepare  an 
analysis  that  includes  a  discussion  of 
the  problem  intended  to  be  addressed, 
the  major  alternatives,  the  reasons  for 
choosing  one  alternative  over  another, 
and  the  economic  and  other 
consequences  of  the  action.  The 
Department  has  a  management  process 


that  permits  key  officials  to  follow 
closely  the  development  of  significant 
regulatory  projects.  The  process  is 
intended  to  ensure  that  these 
rulemakings  are  completed  in  a  timely 
manner  and  faciUtates  top 
management's  involvement  in  these 
actions. 

The  Department  has  also  undertaken 
a  number  of  new  initiatives  to  improve 
the  quality  of  its  rulemaking.  A  number 
of  examples  are  worth  noting.  We  have 
taken  a  number  of  steps  to  streamline 
our  concurrence  process  to  enable  us  to 
respond  more  rapidly  with  needed 
regulations.  We  are  attempting  to 
provide  better,  easier  public  access  to 
our  rulemaking  process  through  such 
things  as  more  informal  public 
meetings,  increased  use  of 
telecommunications,  and  an  electronic 
docket.  We  are  also  taking  steps  to 
improve  public  awareness  and 
understanding  of  our  rules  through 
training,  seminars,  guidance  material, 
electronic  bulletin  boards,  and  other 
techniques;  for  example,  approximately 
2.000  people  attended  a  recent  series  of 
four  conferences  DOT  held  on 
regulatory  requirements  for  drug  and 
alcohol  testing  of  transportation 
industry  employees.  We  have  been 
stressirtg  improved  coordination  with 
other  Federal,  State,  local,  and  tribal 
agencies  or  governments.  We  are  trying 
to  provide  as  much  flexibility  as 
possible  for  small  entities  and  actively 
participated  in  a  recent  series  of 
conferences  and  meetings  on  this 
subject  cosponsored  by  the  Office  of 
Management  and  Budget  and  the  Small 
Business  Administration.  We  have 
increased  our  already  considerable 
efforts  to  review  existing  regulations, 
recently  identifying  10  new  areas  for 
review.  We  have  continued  our  careful 
analysis  of  our  rules  and  reemphasized 
through  recent  rulemakings  our 
commitment  to  use  non-command  and 
control  requirements,  to  provide 
maximum  flexibility,  and  to  reduce 
paperwork  burdens;  included  in  our 
initiative  are  a  number  of  efforts  to 
improve  the  harmonization  of  our  new 
rules  with  those  of  other  coimtries  or 
international  bodies.  Finally,  as  the  first 
department  to  use  regulatory 
negotiation,  we  thought  it  important  to 
stress  our  support  of  this  valuable 
process  and  have  recently  identified 
over  a  half-dozen  possible  candidates 
for  negotiation  during  the  next  year;  the 
Federal  Railroad  Administration  has 
already  published  a  notice  seeking 
pubhc  comment  on  its  proposal  to  use 
regulatory  negotiation  for  one  of  these 
candidates,  a  rulemaking  addressing  the 


hazards  railroad  workers  face  along 
rights-of-way  from  moving  equipment. 

Under  the  leadership  of  Secretary  of 
Transportation  Federico  Peiia.  the 
Department  has  adopted  a  regulatory 
philosophy  that  applies  to  all  its 
rulemaking  activities.  This  philosophy 
is  articulated  as  follows:  Department  of 
Transportation  regulations  must  be 
clear,  simple,  timely,  fair,  reasonable, 
and  necessary.  They  will  be  issued  only 
after  an  appropriate  opportunity  for 
public  comment,  which  must  provide 
an  equal  chance  for  all  affected  interests 
to  participate,  and  after  appropriate 
consultation  wdth  other  governmental 
entities.  The  Department  will  fully 
consider  the  comments  recei^'ed.  VVe 
will  assess  the  risks  addressed  by  our 
rules  and  their  costs  and  benefits, 
including  the  cumulative  effect.  We  will 
consider  appropriate  alternatives, 
including  nonregulatory  approaches. 
We  will  also  make  every  effort  to  ensure 
that  legislation  does  not  impose 
unreasonable  mandates. 

The  Department  will  apply  this 
regulatory  philosophy  to  achieving  the 
objectives  identified  in  the  Department's 
January  1994  Strategic  Plan.  Five  of  the 
goals  of  this  plan  have  regulatory 
components  or  implications: 

•Tie  America  Together  calls  for 
integrating  all  modes  of 
transportation. 

•Invest  Strategically  in  Transportation 
Infrastructure  calls  for  promoting 
greater  opportunities  for  minority  and 
women  owned  businesses  and 
identifying  opportunities  to  provide 
strategic  support  to  new 
transportation  industries  (e.g..  the 
commercial  space  industry). 
Achieving  these  objectives  calb  for 
creating  or  improving  DOT 
regulations  to  assist  emerging 
businesses. 

•Promote  Safe  and  Secure 

Transportation  involves  a  variety  of 
activities  with  important  regulatory 
components.  These  include  enforcing 
highway  safety  requirements, 
improving  safety  at  rail/highway  and 
waterway/bridge  intersections, 
improving  the  safety  of  hazardous 
material  and  pipeline  transportation, 
and  maintaining  and  advancing 
aviation,  port,  and  waterway  safety. 

•Actively  Enhance  Our  Environment 
also  involves  a  variety  of  activities 
with  important  regulatory 
components.  These  include  setting 
targets  and  deadlines  for  congestion 
reduction  and  demand  management 
on  highways,  as  well  as  implementing 
the  Clean  Air  Act  and  Oil  Pollution 
Act. 
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oPuf  People  First  calls  for  ensuring 
mobility  in  all  transportation  modes 
for  Americans  with  disabiiitios  and 
making  the  Metropolitan  Planning 
Organization  planning  process  work. 
Beth  these  objoctives  involve  major, 
continuing  regulatory  activity  by  the 
Department 

Offioe  of  the  Secretary  of 
Traacportation  (OST) 

The  Office  of  the  Se<:retary  (OST) 
oversees  the  rrgulatory  process  for  the 
Department.  OST  implements  tlio 
Department's  rt^ulatory  policies  and 
f-         '  I  1  is  responsible  for 

c:.  ..vclvem«nt  of  top 

m-inagnment  in  Tot»ulatory 
drcisioruiiaking.  Through  the  General 
Counsers  ofTicr.  OST  is  also  responsible 
forensurii  ne  Department 

complin's  \.  ativeOrdor  12ft68 

and  other  \*-<  A  and  policy  requirements 
afffcTing  niicinai  ing. 

OST  is  c  irroiTjy  leading  a  major 
initiative  to  strsamline  the  Department's 
rjalalory  p.  x.css.  to  ensure  that 
rjlomakin»':>  ^n-.-io  tijrou^jh  the  process 
iro;o'"  , lint  dcadlir»t:s  are 

met.  1  •  includes  greater  use 

t  f  deleg  jtion  of  concurrence  and 
approval  authority  for  regulations;  an 
i.njprovcd  trar king,  tcrqot  date  and 
management  r  ;  ysiem;  and 

gr?aterusoof .-.  ,  .._.  lulemaking 
tt't-hriqucs  (such  as  fauk  forces  and  early 

n^-. : -■^'--^-:v!Tr^.:i;sof 

g  ....    It  nt  (such 

e:  n,  public; 

n.       .  J,  .  J  ._  ' ,  .       .  -i.ience  or 
ti.r^miral  panels)  tb.-it  ^.bould  ex;>edito 
n;'.l  improver.."        '  s.  The 

i  ii'.i'';ve  also  ..  ^    ;      jTojet-.t 

"to  if.  and  "c:imputeri»!"  the 

!>-,  ::ts  rulpmuking  docket 

fimctions. 

OST  contiauf  s  t.j  pr'ivide  pciri<xiically 
a  2-day  training  ro"in>o  on  regiiialnry 
.  development  and  processing  for  DOT 
Cu,  ■         ;  OST  also  prepares  guidance 
ffif  ^'"jiafory  pt»rsocnel 

throuv;  •;,at  tlie  Department  on  such 
matters  as  compHance  vi  ith  Executive 
Orders,  economic  analyses,  paperwork 
reduction,  the  Regulatory  Agenda  and 
Plan,  and  oUier  regulatory  policy 
matters. 

While  OST's  principal  role  concerns 
making  the  Department's  regidatory 
process  run  smoothly,  OST  also  plays 
an  important  role  in  the  substance  of 
rulemaking  projects  having  cross-modal 
significance.  OST  offioes  successfully 
coordinated  the  Department's  effort  Uiat 
led  to  this  year's  massive  alcohol  and 
drug  testing  rulemaking.  OST  continues 
to  coordinate  implementation  of  tiMse 


rules  as  well  as  work  on  follow-up 
rulemakings.  OST  ooonlinatftK  the 
Department 's  response  to  requirements 
under  the  Americans  with  Disabilities 
Act  and  related  statutes,  and  is  currently 
working  on  rules  conoeming  the 
accessibility  of  over-tbe-road  buses  and 
small  commuter  aircraft.  OST  is  also 
leading  a  multimodal  task  force  that  will 
produce,  later  this  year,  a  final  rule 
revising  the  Department's  disadvantaged 
business  enterprise  program  regulation. 

The  Office  of  Commercial  Space 
TransjKjrtation  (OCST)  %vithin  OST  is 
responsible  far  providing  regulatory 
^lidance  to  the  emerging  U.S. 
commercial  space  transportation 
indu.«:try.  U.S.  aerospace  companies, 
which  have  traditionally  constructed 
launch  vehicles  and  conducted 
launches  as  contractors  of  the  MS. 
Government,  have  been  successfully 
marketing  commercial  services 
worldwide  and  are  now  conducting 
commercial  launches  on  a  regular  bads. 
Newer  commercial  launch  firms  4re 
developing  and  testing  innovative 
vehicle  technologies  tliat  will  serve  the 
important  small-payload  market.  The 
Department,  as  the  agency  authorized  by 
statute  to  license  and  otherwise  regulate 
commercial  space  launch  activities,  is 
responsible  for  ensuring  that  the^ 
artivitsHs  are  conducted  in  a  sfifo 
mannor.  At  the  same  time,  the 
Df  p,iifiaent  must  also  shape  its  policies 
and  rtiqidrements  in  a  wcy  that  does  not 
unduly  burden  the  U.S.  commcrtnal    ■ 
space  transportation  industrj'.  OCST, 
thenifon?,  is  seeking  to  streamline  and 
fiirher  refine  its  regulatory  procwses, 
while  continuing  to  consult  with  other 
agencies  having  re«iponsibilities  related 
to  commercial  fi\ntc^  t'-.ir.- porta  lion. 

Unites  States  Coast  Guard  (USCG) 

The  United  States  Coast  Guard,  an 
armed  force  of  the  Unit'jd  States,  has 
many  peacetime  mi&sions  directly 
affecting  the  public.  These  missions 
include  placing  and  rnain  . '  .ing  aids  to 
navigation,  enfor-ing  laws  a^id  treaties, 
protecting  the  marine  environment, 
performing  search  and  rescue,  and 
enstiring  marine  safety  and  security. 
Various  statutes  authorize  the  Coast 
Guard  to  issue  regulations  in  connection 
with  these  missions.  The  Coast  Guard 
traditionally  provides  for  pollution 
prevention  and  safety  of  passengers, 
crew,  cargo,  and  ports  through  a 
framework  of  regulations  that  apply  to 
U.S.  flag  vessels  and  foreign  vessels  that 
call  at  U.S.  ports.  The  Marine  Safety 
Council,  a  group  of  senior  Oust  Guard 
offioets.  establishea  regulatory  policy. 
review*  each  nitemaking  project,  and 


advisrts  the  Commandant  of  the  Coast 
Guard  on  regulatory  matters. 

The  Oil  Pollution  Act  of  1990 

mandated  over  30  different  rulemaking 
projects,  affecting  pollution  liability, 
personnel  training  and  qualification, 
and  vessel  construction  and  equipment 
requirements.  A  number  of  regulations 
issued  imder  the  authority  of  the  Oil 
Pollution  Act  of  1990  are  now  in  effect, 
including  requirements  for  financial 
responsibility,  double  hull  construction, 
and  vessel  and  facility  oil  spill  response 
plans.  Other  rulemaking  projects, 
including  requirements  for  hazandous 
substances  response  plans  and 
structural  and  operational  measures  to 
prevent  pollution  from  existing  tank 
vessels,  are  in  progress. 

The  percentage  of  foreign  vessel 
traffic  in  U.S.  ports  has  increased 
significantly  over  the  past  several  years. 
As  a  result,  the  Coast  Guard  is  shifting 
its  emphasis  from  "flag  state  control" 
directed  primarily  at  U.S.  vessels  to 
"port  state  control."  Its  goal  will  be  to 
identify  substandard  foreign  vessels  and 
operators,  and  ensure  deficiencies  are 
corrected.  Through  Coast  Guard 
initiatives  at  the  Intamational  Maritime 
Organization  (LMO),  international 
standards  have  been  raised  to  a  level 
compara'ule  with  domestic 
rrquire.Tients.  The  Coast  Guard  intends 
to  increase  its  acceptance  of 
intamational  standards  and  eJiminalo  cr 
reduce  inconsistencies  with  domestic 
regiilations,  while  still  ensuring  c?n 
appropriate  level  of  safety. 

Additional  emphasis  will  also  be 
placed  on  sectors  of  the  mariiime 
industry  that  have  previously  not  been 
regulatt^d.  As  a  result  of  recent 
casualties,  legislation  and  regulations 
that  would  improve  navigation  and 
operation  requi.rements  for  uninspected 
towing  vessels  are  under  consideration. 
Regulatory  projects  have  been  initiated 
to  improve  equipment  and  construction 
standards  for  uninspected  fishing 
vessels.  Legislation  that  would  expand 
licensing  add  inspection  requirements 
for  fishing  vessels  is  also  under 
consideration. 

Federal  Highway  Administration 
(FHWA) 

In  1994-1995,  the  Federal  Highway 
Administration  (FHWA)  will  continue 
to  promulgate  regulatory  actions  to 
implement  the  Intermodal  Surfece 
Transportation  Efficiency  Act  of  1991 
and  other  relevant  statutes  and  will 
revise  existing  regulations  where 
appropriate.  The  FHWA  will  rigorously 
pursue  regulatory  reform  in  areas  where 
project  development  can  be  streamlined 


or  accelerated,  duplicative  requirements 
can  be  consolidated,  recordkeeping 
requirements  can  be  reduced  or 
simplified,  and  the  decisionmaking 
authority  of  the  States  can  be  increased. 

The  major  areas  in  which  the  FHWA 
will  initiate  or  continue  to  develop 
significant  rulemaking  actions  in  1994 
are  in  its  ongoing  zero-base  review  of 
the  Federal  Motor  Carrier  Safety 
Regulations  and  in  implementing  the 
Intermodal  Surface  Transportation 
Efficiency  Act.  The  goals  and  objectives 
of  the  zero-base  review  project  are  to  (1) 
focus  on  those  areas  of  enforcement  and 
compliance  which  are  most  effective  in 
reducing  motor  carrier  accidents, 
(2)reduce  compliance  costs, 
(3)encourage  iimovation,  (4)  clearly  and 
succinctly  describe  what  is  required, 
and  (5)facilitate  enforcement.  Through 
the  zero-base  review,  the  FHWA  intends 
to  develop  a  unified,  performance-based 
regulatory  system  that  will  enhance 
safety  on  oux  Nation's  highways  while 
minimizing  the  burdens  placed  on  the 
motor  carrier  industry.  In  addition,  the 
FHWA  is  currently  re-drafting  the  Rules 
of  Practice  for  Motor  Carrier  Safety  and 
Hazardous  Materials  Proceedings.  We 
plan  to  simplify  the  current  process  to 
facilitate  responses  by  the  accused 
motor  carriers  and  drivers,  and  to  offer 
alternative  means  of  adjudicating  the 
claims.  We  also  intend  to  promulgate 
comprehensive  rules  covering  the  entire 
enforcement  process  from  initial  contact 
with  the  motor  carrier  to  the  final 
disposition  of  the  claim. 

National  Highway  Traffic  Safety 
Administration  (NHTSA) 

The  statutory  responsibilities  of  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  include 
improving  highway  safety,  reducing 
motor  vehicle  crashes  and  related 
fatalities  and  injuries,  providing 
information  and  cost  savings  to 
consumers,  and  improving  automotive 
fuel  efficiency.  The  agency  endeavors  to 
pursue  policies  that  encourage  the 
development  of  nonregulatory 
approaches  when  appropriate  in 
meeting  its  statutory  mandate;  to  issue 
new  standards  and  regulations  or 
amendments  to  existing  standards  and 
regulations  when  appropriate;  to  ensure 
that  regulatory  alternatives  reflect  a 
careful  assessment  of  the  problem  and  a 
comprehensive  analysis  of  the  benefits, 
costs,  and  other  impacts  associated  with 
the  proposed  regulatory  action;  and  to 
consider  alternatives  consistent  with  the 
Administration's  regulatory  principles. 

In  addition  to  numerous  programs 
that  focus  on  the  safety  and  performance 


of  the  motor  vehicle,  the  agency  is 
engaged  in  a  variety  of  programs  to 
improve  driver  behavior,  lliese 
programs  emphasize  the  human  aspects 
of  motor  vehicle  safety  and  recognize 
the  important  role  of  the  States  in  this 
common  pursuit.  This  goal  is 
accomplished  by  providing  flexibility 
and  encouraging  initiatives  in  such 
areas  as  safety  belt  usage,  motorcycle 
helmet  usage,  child  safety-seat  usage, 
activities  aimed  at  combating  drunk 
driving  and  driving  imder  the  influence 
of  other  drugs,  and  consumer 
information  activities. 

Fiulhering  initiatives  begun  under  the 
National  Performance  Review,  NHTSA 
is  conducting  several  program 
evaluations  Uiat  are  designed  to  review 
and  evaluate  the  actual  benefits,  costs, 
and  overall  effectiveness  of  existing 
standards  and  regulations. 

In  its  1994  Regulatory  Plan,  NHTSA 
focuses  on  three  significant 
rulemakings:  to  consider  additional 
brake  performance  requirements  for 
passenger  cars;  to  upgrade  the  current 
interior  impact  standard  to  provide 
greater  head  injury  protection  from 
contact  with  upper  vehicle  interiors; 
and  to  establish  corporate  average  fuel 
economy  standards  for  light  trucks  for 
model  years  1998-2006. 

The  actions  included  in  the 
Regulatory  Plan  were  undertaken  in 
conformance  with  a  congressional 
mandate,  and  reflect  a  continuation  of 
NHTSA 's  regulatory  reform  policy 
objectives.  The  suggested  Regulatory 
Plan  actions  on  passenger  car  brakes 
and  head-impact  protection  in  vehicle 
interiors  are  supported  by  extensive 
research  and  crash  data.  Suggested  light 
truck  fuel  economy  standards  were 
discussed  in  a  report  by  the  National 
Academy  of  Sciences,  and  carefully 
analyzed  in  a  series  of  ongoing 
discussions  between  NHTSA,  the 
Department  of  Energy  and  the 
Environmental  Protection  Agency. 

NHTSA 's  regulatory  program  includes 
additional  proposals  that  will  be 
undertaken  in  order  to  allow  design 
flexibility,  promote  new  technology, 
and  encourage  market  competition  and 
consumer  choice. 

Federal  Railroad  Administration  (FRA) 

The  Federal  Railroad  Administration 
(FRA)  exercises  regulatory  authority 
over  all  areas  of  railroad  safety.  This 
authority  has  been  delegated  to  FRA  by 
the  Secretary  of  Transportation.  The 
primary  source  of  the  authority  is  the 
Federal  Railroad  Safety  Act  of  1970,  45 
U.S.C.  431  etseq. 


FRA's  general  regulatory  objective  is 
to  develop  a  regulatory  program  that 
meets  the  basic  criteria  for  such 
programs  set  forth  in  Executive  Order 
12866  and  is  based  on  the  regulatory 
principles  enimciated  in  the  Order. 
FRA's  vision  is  a  regulatory  program 
that  protects  the  health  and  safety  of  all 
persons  affected  by  railroading  in 
America  and  enhances  the  environment 
without  imposing  unreasonable  costs  on 
society.  In  ihe  words  of  the  Order,  FRA 
seeks  to  create  regulations  that  "are 
effective,  consistent,  sensible,  and 
imderstandable. " 

More  specifically.  FRA's  objectives 
are  to  implement  the  significant  number 
of  pending  congressional  mandate  for 
railroad  safety  regulations  in  the  most 
timely  and  reasonable  marmer  possible 
and  to  address  the  most  important 
regulatory  issues  on  the  agency's  own 
agenda  in  the  same  manner. 

Our  current  regulatory  priorities 
include  issuance  of  final  rules  on 
several  important  subjects: 
maintenance,  inspection,  and  testing  of 
grade  crossing  warning  devices;  track 
safety;  power  brake  inspection  and 
maintenance;  and  the  crashworthiness 
and  inspection  of  hazardous  materials 
tank  cars.  (On  the  last  subject,  we  work 
jointly  with  the  Research  and  Special 
Programs  Administration.)  Each  of  these 
rules  will  embody  cost-effective 
improvements  in  the  way  railroads 
currently  conduct  business  that  will,  we 
beheve,  significantly  increase  safety 
performance  in  an  industry  that  already 
has  a  generally  sound  safety  record. 

One  especially  important  FRA 
initiative  planned  for  the  coming  year  is 
a  proposed  rule  concerning  safety 
standards  for  railroad  equipment 
designed  for  high-speed  passenger 
service.  Amtrak,  of  course,  plans  to 
purchase  a  number  of  high-speed 
trainsets  in  the  near  future,  and  other 
purchases  are  increasingly  likely.  The 
higher  speeds  at  which  these  trains  will 
operate  and  their  unique  features 
require  issuance  of  standards  that 
address  those  factors.  Such  standards 
will  provide  the  certainty  that 
developers  of  such  systems  desire  for 
design  and  cost  estimation  purposes. 
More  important,  these  rules  will  ensure 
that  important  safety  features  are  built 
into  all  high-speed  equipment  designed 
for  use  in  America. 

FRA's  regulatory  priorities  clearly         i 
track  the  President's  priorities  with 
respect  to  the  promotion  of  a  safe  and 
efficient  transportation  system  that 
includes  high-speed  rail  passenger 
service  as  a  vital  component. 
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Marittew  Adaiaklradan  (MAKAD) 

MARAD  a<iniintstere  Federal  laws  and 
prograias  designed  to  promote  and 
maintain  a  U.S.  merchant  marine 
capable  of  meeting  the  Nation's 
shipping  needs  for  both  domestic  and 
foreign  commerce  and  national  sectirity. 

MARAiys  regulatory  objectives  and 
priorities  reflect  its  promotional 
mandate.  Generally,  regulation  is 
undertaken  only  when  required  by 
statute,  as  was  the  case  recently  to 
implement  Administration-sponsored 
legislation  to  strengthen  America's 
shipyards,  or  when  it  would  clearly 
provide  a  significant  net  benefit  to  the 
Maritime  industry  and  no  efiective 
alternative  has  boen  identified. 
MARAD's  entry  in  the  present 
Regulatory  Plan  falls  tn  the  latter 
category  and  is  designed  to  bring 
government  procurement  of  ooeaa 
transport  mare  in  line  with  comiiMrcial 
practices.  MARAO  has  been  involved  in 
ongoing  discussions  with  the  U.  S. 
DeiTartment  of  Agriculture  and  the  U.  S. 
Agency  for  International  Development 
concerning  the  proposed  changes. 
Industry,  the  government  and  the  public 
should  benefit  from  the  rule. 

ReacTch  aad  Special  Programs 
Admioiatratioa  (RSPA) 

The  Research  and  Special  Programs 
Administration  (RSPA)  has 
responsibility  for  rulemaking  under 
three  programs.  Through  the  Associate 
Administrator  for  Hazardous  Materials 
Safety,  RSPA  administers  regulatory 
programs  under  the  Hazardous 
Materials  Transportation  Act  (HMTA); 
the  Federal  Water  Pollution  Control  Act, 
as  amended  by  the  Oil  Pollution  Act  of 
1990:  and  the  Sanitary  Food 
Transportation  Act.  Through  the 
Associate  Administrator  for  Pipeline 
Safety.  RSPA  administers  regulatory 
programs  under  the  Natural  Gas 
Pipeline  Safety  Act  of  1968;  the 
Hazardous  Liquid  Pipeline  Saiety  Act  of 
1979;  and  the  Federal  Water  Pollution 
Control  Act.  as  amended  by  the  Oil 
Pollution  Act  of  1990.  The  Associate 
Administrator  for  Researdi.  Technology, 
and  Analysis  is  responsible  for 
collecting,  evaluating,  and 
disseminating  the  oeoessary  tariff, 
financial,  traffic,  and  consumer 
information  to  support  the  aviation 
programs  of  the  Etapartment  under  the 
Federal  Aviation  Act  of  1958. 

^      In  the  area  of  hazardous  materials 
transportation,  the  rogulatory  priorities 
are  to  complete  the  rulemaking  actions 
mandated  by  the  1990  amendments  to 
the  flMTA,  including  extending  Federal 
regulation  to  the  intrastate  higlmay 


transportetiaB  of  hazardous  materials 
and  improving  hazardous  materials 
identificatioB  systems.  Other  priorities 
are  to  isnie  final  rules  on  detection  of 
flaws  in  leilroed  tank  oars  and 
crasfaworthiness  protaotioa 
requirements  far  tank  cars. 

The  regulatory  priorities  in  the 
pipeline  safety  area  are  to  manage  the 
risks  inherent  in  pipeline  transportation 
through  strategies  directed  at 
prevention,  detection,  and  mitigation 
activities.  Specific  regulatory  actions  to 
implement  these  activities  include 
excavation  damage  prevention  programs 
mandating  participation  in  one-call 
notification  systems;  increased 
inspection  requirements  using 
instrumented  internal  inspection 
devices:  and  prescribing  the 
drcumstaoces  under  which  pipeline 
operators  must  use  emergency  flow 
restricting  devices  to  mitigate  spills. 

In  the  aviation  information  area,  the 
regulatory  priorities  are  to  examine 
ways  to  improve  the  Passenger  Origin- 
Destination  Survey,  explore  the  issue  of 
confidential  treatn>ent  of  domestic 
market  data,  fully  automate  tariff  filings 
by  air  carriers,  and  eliminate  routine 
filing  of  cargo  tariffs. 

Federal  Aviation  Administration  (FAA) 

The  Federal  Aviation  Act  of  1956,  as 
amended,  charges  the  Administrator  of 
the  FAA  with  promoting  safety  of  flight 
of  civil  aircraft  in  air  commerce.  The 
stated  FAA  mission  is  to  provide  a  safe, 
secure,  and  efficient  global  aviation 
system  which  contributes  to  national 
security  and  the  promotion  of  U.S. 
aviation.  The  agency  relies  on  its 
Regulatory  Plan  to  provide  that  system. 

The  FAA  currently  has  a  major 
initiative  to  improve  the  regulatory 
process  in  the  spirit  of  Executive  Order 
12866,  which  charges  agencies  to 
promulgate  regulations  that  are 
effective,  consistent,  sensible,  and 
understandable.  As  a  matter  of  policy, 
the  FAA  will  promulgate  no  regulation 
if  a  nonregulatory  solution  exists.  Other 
innovations  include: 

•  Involving  the  aviation  community 
early  in  the  regulatory  process  to 
obtain  input,  both  on  the  rule  and  the 
economics,  horn  affected  parties  prior 
to  publishing  a  proposed  regulation. 
The  Aviation  Rulemaking  Advisory 
Committee  represents  members  from 
all  aviatioo  interests  and  is  presently 
working  on  the  resolution  of  more 
than  70  issues. 

•  Improving  tiie  agency's  economic 
analysis  process.  The  agency 
sponsored  a  public  symposium  on 


^me  28. 1994.  to  obtain  public  input 
for  the  improvement  of  the  process. 

•  Harmonizing  the  U.S.  aviation 
regulations  with  thoee  of  other 
countries.  The  harmonieation  of  die 
U.S.  regulations  with  the  Eurc^man 
Joint  Aviation  Regulations  (JAA)  is 
the  FAA's  most  comprehensive  long- 
term  rulemaking  effort.  The 
differences  worldwide  in  certification 
standards,  practices,  and  procedures, 
and  operating  rules  and  procedures, 
must  be  identified  and  minimized  to 
reduce  the  regulatory  burden  on  the 
international  aviation  system.  The 
difierences  between  the  FAA 
regulations  and  the  requirements  of 
other  nations  impose  a  heavy  burden 
on  U.S.  aircraft  manufacturers  and 
operators.  Harmonization  and 
standardization  should  help  the  U.S. 
aerospace  industry,  which 
contributed  appnudmalely  S23  billion 
in  trade  surplus  for  1990.  to  remain 
internationally  competitive.  While  the 
overall  effort  to  achieve  this  is  global, 
it  will  be  accomplished  by  many 
small,  individual,  nonsignificant 
rulemaking  projects. 

•  Reviewing  the  r^ulations  to  identify 

those  rules  that  are  inconsistei^t  v«th 
state-of-the-art  technology  or  current 
industry  practice.  To  enhance  its 
ability  to  perfoirm  its  statutory  role 
without  undue  economic  burden  on 
the  aviation  industry,  the  agency 
announced  a  comprehensive  review 
on  January  10, 1994.  asking  interested 
parties  to  identify  those  regulations 
that  are  believed  to  be  unwarranted  or 
inappropriate.  The  comments 
provided  in  response  to  this  notice 
will  assist  the  agency  in  establishing 
its  priorities  for  future  regulatory 
changes.  Other  reviews  will  be 
conducted  periodically. 

•  Improving  the  regulatory  process.  To 
improve  its  internal  process,  the  FAA 
is  experimenting  with  a  new 
methodology  of  processing 
regulations  that  will  require  earlier 
involvement  by  all  interested  parties. 
Also,  through  an  improved 
prioritization  process,  top 
management  at  the  FAA  now 
identifies  certain  projects  that  are 
designated  as  expedited  rulemakings. 
These  are  generally  simple,  reheving 
rulemakings  that  are  accomplished 
quickly  through  a  dedication  of 
resources.  In  addition,  tha  FAA  is 
working  on  a  rulemaking  proposal 
that  would  allow  the  use  of  a  finding 
of  equivalent  level  of  safety  that  could 
be  used  in  lieu  of  exemptions. 

Top  regulatory  priorities  of  the  FAA 
for  1994-1995  are  those  affecting 
security  at  airports,  harmonization  of 


U.S.  regulations  with  those  of  other 
countries,  certification  and  maintenance 
of  aircraft,  siirvival  equipment,  and  drug 
enforcement.  Those  rulemaking  efforts 
are  described  in  detail  in  this  edition  of 
the  Regulatory  Plan  of  the  United  States 
Government. 

DOT— Office  of  the  Secretary  (GST) 


PROPOSED  RULE  STAGE 


116.  -^LICENSING  COMMERCIAL 
SPACE  LAUNCH  ACHVITIES 

Legal  Authority: 

49  use  app  2601  to  2623 

CFR  Citation: 

14  CFR  400  to  415 

Legal  Deadline: 

None 

Abstract: 

The  Commercial  Space  Laimch  Act  of 
1964,  as  amended,  grants  the 
Department  of  Transportation's  Office 
of  Commercial  Space  Transportation 
authority  to  license  and  otherwise 
regulate  commercial  launches  and  the 
commercial  operation  of  launch  sites. 
The  Office  must  ensure  that 
commercial  space  launch  activities  are 
conducted  in  a  manner  that  does  not 
jeopardize  public  health  and  safety'  and 
the  safety  of  property  without, 
however,  imposing  unnecessary 
regulatory  burdens  on  the  commercial 
launch  industry.  The  industry  has 
grown  in  size  and  complexity  since  the 
original  regulations  were  published  in 
1988,  and  the  Office's  licensing 
program  continues  to  evolve  to  refiect 
these  changes.  This  rulemaking  would 
modify  the  current  regulations  to  reflect 
a  streamlined  and  more  mature 
licensing  regime  developed  over  the 
past  few  years.  Such  changes  would 
benefit  the  industry  by  reducing 
regulatory  burdens,  thus  reducing  costs. 

This  rulemaking  is  significant  because 
of  substantial  public  interest. 

Statement  of  Need: 

On  April  4,  1988,  the  Office  of 
Commercial  Space  Transportation 
(OCST)  published  final  regulations  for 
licensing  commercial  space  launch 
activities.  The  regulations  include  the 
general  administrative  procedures  of 
OCST  as  well  as  revised  and  expanded 
policies  for  licensing  commercial 
launch  activities.  The  industry  has 
grown  in  size  and  complexity  since  the 


licensing  regulations  were  first 
published  in  1988.  As  a  result,  the 
Office  has  continued  to  refine  its 
approach  to  licensing  launch  proposals 
in  a  manner  that  facilitates  private 
sector  launch  activities.  This 
rulemaking  would  modify  the  current 
regulations  to  reflect  a  more  efficient 
licensing  regime.  In  addition,  the 
rulemaking  will  address  tBfe  procedures 
and  requirements  applicable  to  the 
licensing  of  commercial  spaceport 
operators. 

Summary  of  the  Legal  Basis: 

The  Commercial  Space  Laimch  Act  of 
1984.  as  amended,  49  U.S.C.  app.  2601 
et  seq.,  confers  upon  the  Department 
of  Transportation  the  responsibility  to 
license  and  otherwise  regulate  launches 
by  the  private  sector  of  iatmch  vehicles 
and  the  commercial  operation  of  launch 
sites.  The  Department's  Office  of 
Commercial  Space  Transportation 
carries  out  this  responsibility  for 
ensuring  that  these  commercial  launch 
activities  do  not  jeopardize  public 
health  and  safety,  the  safety  of 
property,  and  national  seciu-ity  and 
foreign  policy  interests  of.the  United 
States. 

Alternatives: 

No  alternatives  were  considered. 
OCST  is  required  by  the  Commercial 
Space  Launch  Act  to  review  and  act 
upon  applications  for  licenses  to 
conduct  commercial  launches  and 
commercial  launch  site  operations.  The 
Act  does  not  permit  OCST  to  follow 
alternative  approaches  in  carrying  out 
this  responsibility.  TTierefore,  although 
this  rulemaking  wU  make  further 
refinements  to  the  licensing  process, 
the  basic  regulatory  approach  will  not 
change. 

Anticjf>ated  Costs  and  Benefits: 

The  rule  should  impose  no  additional 
costs  on  the  commercial  space 
transportation  industry.  By  streamlining 
the  licensing  process  that  is  already  in 
place,  the  rule  should  benefit  the 
industrj'  by  reducing  the  regulatory 
burden.  The  rule  should  benefit  the 
Office  by  establishing  a  more  efficient 
licensing  mechanism,  thereby  reducing 
staff  time. 

Risks: 

The  primary  purpose  of  OCST 
licensing  is  to  ensure  that  commercial 
space  launch  activities  do  not 
jeopardize  pubfic  health  and  safety  and 
the  safety  of  property  and  to  ensure 
compliance  %vith  international 
obligations  of  the  United  States. 
Although  the  historical  safety  record  of 


government  and  commercial  launch 
firms  is  excellent,  significant  risks  or 
hazards  are  presented  by  the  launch  of 
launch  vehicles.  Risks  or  hazards 
include  possible  explosions  and  fires 
involving  liquid  or  solid  rocket 
propellants  and  ordnance,  as  well  as 
the  generation  of  launch  vehicle  and 
payload  debris.  Launch  acoidents. 
including  in-flight  failures  of  guidance 
or  destruction  systems,  may  result  in 
injury  to  launch  personnel  and  the 
public  and  in  damages  to  or  loss  of 
government  and  private  property.  The 
potential  maximum  probable  loss  for 
injuries  and  damages  from  a  single 
launch  typically  is  in  the  tens  of 
millions  of  doliars.  The  OCST  ficensing 
process,  in  conjunction  with  U.S. 
Government  launch  facilities'  range 
safety  control  procedures,  are  directed 
at  ensuring  these  launch  activities  do 
not  jeopardize  pubhc  safety  or  U.S. 
national  interests.  In  addition,  OCST 
imposes  financial  responsibility 
requirements  on  licensees  to  protect  the 
public  and  the  government,  pursuant  to 
the  -1988  amendments  to  the 
Commercial  Space  Launch  Act. 

Timetable: 


Action 


Date 


FR  CIta 


NPRM 


10/(XV94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Federal 

Analysis: 

Regulatory  Evaluation  10/00/94 

Agency  Contact 

Ronald  K.  Gress 

Deputy  Associate  Dirertor 

Office  of  Commercial  Space 

Transportation 

Department  of  Transportation 

Office  of  the  Secretary 

400  Seventh  Street  SW. 

Washington,  DC  20590 

202  366-2929 

RIN:  2105-/VB85 

DOT— OST 

117.  -^TRANSPORTATION  FOR 
INDIVIDUALS  WITH  DtSABlLTTIES 

Legal  Authority: 

49  use  322;  PL  101-336.  Americans 
with  Disabilities  Act  (ADA) 

CFR  Citafion: 

49  CFR  27 


UMI 
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(.•gal  DMdIin*: 

Final.  Statutory,  May  16.  1994. 
AtMtract 

The  Department  is  seeking  responses  to 
questions  concerning  requirements  for 
accessibility  of  over-the-road  buses 
(OTRBs).  DOT  is  required  to  consider 
the  recent  report  of  the  Office  of 
Technology  Assessment  in  drafting 
OTRB  access  rules.  This  project  is 
considered  significant  because  of 
substantial  public  interest. 

Statement  of  Need: 

This  regulation  is  necessary  for  the 
Department  to  comply  with  the  ADA 
requirement  that  it  issue  a  regulation 
governing  accessibility  in  OTRB  service 
for  persons  with  disabilities. 

Summary  of  the  Legal  Basis: 

Under  the  ADA.  the  Department  must 
issue  regulations  concerning  OTRBs. 
OTRBs  are  buses  with  a  high  passenger 
deck  and  a  below-deck  baggage 
compartment,  of  the  kind  used  by 
Greyhound,  other  intercity  and  local 
fixed-route  operators,  and  charter  and 
tour  companies. 

When  Congress  enacted  the  ADA,  it 
directed  DOT  to  establish  limited 
interim  regulations  for  OTRBs.  These 
Interim  regulations,  which  DOT 
published  as  part  of  its  1991  ADA 
rules,  call  for  OTRBs  to  provide 
boarding  assistance  to  individuals  with 
disabilities  and  to  carry  their 
wheelchairs  in  baggage.  By  statute, 
these  interim  rules  could  not  require 
lifts  or  other  specific  boarding  devices. 
Based  on  concerns  about  the  economic 
weakness  of  the  intercity  bus  industry 
and  the  potential  for  reductions  in 
OTRB  service  (particularly  to  rural 
areas),  Congress  directed  the  Office  of 
Technology  Assessment  (OTA)  to  study 
issues  relating  to  demand,  technology, 
cost-effectiveness,  and  service  impacts 
of  implementing  OTRB  access.  OTA 
published  its  report  in  May  1993.  OTA 
took  the  view  that  the  ADA  requires 
new  OTRBs  to  be  lift-equipped  and 
requires  passengers  to  be  able  to  ride 
in  their  own  whe»?lchairs  (the  highest 
cost  approach  to  achieving  OTRB 
accessibility).  Under  OTAs 
interpreidiion  of  the  statute,  DOT 
would  have  little  regulatory  discretion 
to  fashion  more  flexible  requirements. 
Because  OTAs  study  left  many 
questions  unanswered.  DOT  issued,  in 
October  1993.  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to 
obtain  views  on  the  Department's 
discretion  under  the  statute  and 
technical,  cost  and  service  data  critical 


to  the  development  of  a  full  range  of 
OTRB  regulatory  options.  The 
Department  also  held  a  public 
workshop,  attended  by  bus  industry 
and  disability  groups,  to  discuss  OTRB 
accessibility  options. 

The  gaps  in  the  OTA  study,  and  the 
Department's  consequent  need  to  begin 
the  regulatoif  process  with  an  ANPRM. 
have  put  the  Department  behind  the 
timetable  established  in  the  ADA. 
which  called  for  a  final  rule  to  be 
issued  within  one  year  of  the  OTA 
report  {i.e..  May  1994). 

The  next  step  in  the  process  is  for  the 
Department  to  issue  a  notice  of 
proposed  rulemaking  (NPRM). 

Alternatives: 

The  Department  analyzed  comments  to 
the  docket  in  an  advance  notice  of 
proposed  rulemaking  and  held  a 
workshop  involving  representatives  of 
interested  parties  to  obtain  views  on 
the  Department's  discretion  under  the 
statute  for  achieving  accessibiUty  in 
OTRB  device  and  technical,  costs,  and 
service  data.  As  a  result  of  these 
activities,  several  options  have  been 
suggested  for  achieving  accessible 
OTRB  service.  Option  I  assumes  lift 
equipage  of  100  percent  of  OTRBs. 
Option  II  assumes  an  accessible  OTRB 
system  based  primarily  on  station-based 
lifts  plus  ramps  and  a  boarding  chair 
on  100  percent  of  OTRBs  vs.  one  based 
on  Scalamobiles  (a  powered  stair 
climber  device)  on  100  percent  of 
OTRBs.  Option  III  assumes  25  percent 
lift-equipped  OTRBs  and  75  percent 
Scalamobiles.  All  options  assume  a  10- 
year  implementation  period. 

Antici|3ated  Costs  and  Benefits: 

Cost  information  is  very  sparse  and 
our  estimates  are  still  in  fiux.  Presently, 
the  anticipated  annual  cost  of  option 
1  would  be  $67-$78  milUon.  The  high 
and  low  cost  range  reflects  differences 
in  lift  types,  other  OTRB  and  terminal 
access  features,  personnel  training  and 
forgone  revenue  from  seat  and/or 
package  loss.  The  anticipated  annual 
cost  of  option  II  would  be  $16-519 
million.  The  high  and  low  costs  reflect 
differences  between  an  accessible 
OTRB  system  based  primarily  on 
station-based  lifts  plus  ramps  and 
boarding  chairs  on  100  percent  of 
OTRBs  vs.  one  based  on  Scalamobiles 
on  100  percent  of  OTRBs. 

Option  III  annual  costs  would  be 
estimated  at  $40-$45  million  based  on 
25  percent  lift-equipped  OTRBs  and  75 
percent  of  the  fleet  with  Scalamobiles. 

Option  I  would  permit  persons  with 
disabilities  to  schedule  trips  at  the  last 


minute  and  they  could  remain  in  their 
mobility  devices  while  traveling.  They 
would  not  have  to  transfer  to  a  vehicle 
seat.  This  is  the  option  that  would  be 
favored  by  the  disability  community, 
but  is  the  most  costly  option  to  the 
OTRB  industry.  The  high  cost  of 
complying  with  this  option  could  drive 
some  companies  out  of  business. 

Under  option  II.  OTRB  operators  would 
not  be  required  to  purchase  buses 
equipped  with  vehicle-based  lifts  or 
securement  locations.  They  would  be 
required  to  ensure,  within  a  given 
period  of  time,  that  individuals  with 
disabilities,  including  wheelchair  users, 
could  use  all  services  the  operator 
provides.  Wheelchair  users  would 
transfer  to  a  vehicle  seat,  rather  than 
riding  in  their  own  mobility  aids. 

Under  option  III.  OTRB  operators, 
within  a  given  period  of  time,  would 
have  to  obtain  a  certain  percentage  of 
lift-equipped  buses  as  part  of  their  mix 
of  services  to  passengers  writh 
disabilities.  This  approach  combines 
the  flexibihty  of  option  II  with  a 
requirement  for  a  modest  level  of  fleet 
accessibility,  which  would  enable 
passengers  to  ride  in  their  own 
wheelchairs  but  would  require  advance 
notice  to  schedule  trips.  This  responds 
partially  to  concerns  of  disability 
community  comments  on  the 
Department's  ANPRM.  Bus  industry 
commenters  expressed  at  least  qualified 
support  for  this  approach. 

Risks: 

Because  of  the  economic  weakness  of 
the  intercity  bus  industry,  the 
Department  is  concerned  that  any  one 
of  the  options  for  bringing  about 
accessible  OTRB  service  could 
potentially  bring  about  a  reduction  in 
intercity  bus  service  for  all  users.  This 
could  have  a  significant  negative 
impact  on  current  intercity  bus  users, 
most  of  whom  have  low  incomes  and 
may  not  have  ready  access  to  other 
means  of  affordable  transportation. 

Timetable: 


Action 


Date 


FR  Cite 


10/12/93    58  FR  52735 
11/26/93 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM  10/00/94 

Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 
Analysis: 
Regulatory  Evaluation 


Additional  Information: 

Telephone  number  for  TDD  is  (202) 
755-7687. 

Agency  Contact 

Robert  C.  Ashby 

Deputy  Assistant  General  Counsel  fbr 
Regulation  and  Enforcement 
Department  of  Transjjortation 
Office  of  the  Secretary 
400  Seventh  Street  SW. 
Washington,  DC  20590 
202  366-9306 

RIN:  2105-ACOO 
DOT— GST 


FINAL  RULE  STAGE 


118.  +NONDISCRIMINATION  ON  THE 
BASIS  OF  HANDICAP  IN  FEDERALLY 
ASSISTED  PROGRAMS  AND  IN  AIR 
TRAVEL  (AIR  CARRIER  ACCESS  ACT) 

Legal  Authority: 

29  use  794 
CFR  Citation: 

49  CFR  27;  14  CFR  382 

Legal  Deadline: 

None 
Abstract: 

This  action  would  amend  portions  of 
the  rule  implementing  section  504  of 
the  Rehabilitation  Act  of  1973 
concerning  federally  assisted  airport 
facilities  to  comport  with  14  CFR  382. 
implementing  the  Air  Carrier  Access 
Act  of  1986.  The  proposed  rule  would 
also  apply  the  section  504  rule  to  air 
carriers  receiving  Federal  financial 
assistance  under  the  essential  air 
service  program.  In  addition,  this  action 
would  amend  14  CFR  382  to  implement 
the  Air  Carrier  Access  Act  with  respect 
to  lifts  for  small  commuter  aircraft  and 
airport  facility  accessibility.  This 
rulemaking  is  considered  significant 
because  of  substantial  public  interest. 

Statement  of  Need: 

This  rule  is  necessary  to  further 
implement  the  Air  Carrier  Access  Act 
of  1986. 

Summary  of  the  Legal  Basis: 

In  the  Department's  regulation 
implementing  section  504  of  the 
Rehabilitation  Act  of  1973,  which  went 
into  effect  in  1979.  the  Department 
reqtjdred  federally  assisted  airports  to 
play  a  role  in  boarding  assistance  for 
individuals  with  disabilities. 


Each  operator  at  an  airport  receiving 
any  Federal  financial  assistance  shall 
assure  that  adequate  assistance  is 
provided  for  enplaning  and  deplaning 
handicapped  persons.  Boarding  by 
level-entry  boarding  platforms  and  by 
passenger  lounges  are  the  preferred 
methods  for  movement  of  handicapped 
persons  between  terminal  buildings  and 
aircraft  at  air  carrier  airports;  however, 
where  this  is  not  practicable,  operators 
at  air  carrier  airport  terminals  ^all 
assure  that  there  are  suitable  devices 
available  for  enplaning  and  deplaning 
handicapped  passengers. 

Alternatives: 

The  Department  considered  three 
approaches  for  assisting  persons  with 
disabilities  in  boarding  and  deboarding 
aircraft  having  fewer  than  30  seats  at 
airports  where  level  boarding 
equipment  was  not  provided.  Air 
carriers  and  airport  operators  have  the 
option  of  using  lifts,  ramps,  or  other 
suitable  devices,  not  normally  used  for 
freight,  to  assist  persons  with 
disabilities  in  enplaning  and  deplaning 
small  commuter-type  aircraft. 

Anticipated  Costs  and  Benefits: 

The  estimated  annual  compliance 
costs  for  carriers  and  airports  of  the 
NPRM's  requirements  would  range 
fi'om  $1.0  to  $6.3  million  in  1993 
dollars.  The  estimated  cost  depends 
upon  the  number  and  type  of  lift 
boarding  devices  assumed  to  be  needed 
at  different  size  airports. 

The  benefits  that  would  accrue  from 
removing  barriers  to  boarding  and 
deboarding  commuter  type  aircraft 
cannot  be  quantified,  but  could  well 
include  increased  employment 
opportunities  fbr  persons  with 
disabilities,  as  well  as  an  enhanced 
quality  of  life  associated  with  expanded 
travel  opportimities.  Other  potential 
benefits  could  include  reduced  injiuies 
and  associated  medical  cost  to  airline 
passengers  and  to  airline  employees 
who  hand-cany  passengers  onto  aircraft 
because  there  is  no  other  means  of 
boarding  assistance  available. 

Risks: 

Requiring  air  carriers  and  air  carrier 
airports  to  purchase  and  maintain 
boarding  assistance  equipment  could 
cause  financial  hardship  on  these 
entities.  However,  not  having  such 
equipment  available  could  result  in 
injuries  to  passengers  and  employees 
who  continue  to  hand-carry  passengers 
with  disabilities  onto  aircraft.  While 
hand-carrying  persons  writh  disabilities 
in  boarding  chairs  up  and  down 
airstairs  on  commuter  planes  (those 


with  less  than  30  seats)  is  not  required 
by  the  Department's  Air  Carrier  Access 

Act  regulation,  such  service  is 
sometimes  volunteered  by  carrier 
employees. 

Timetable: 


Action 


Oate  FR  Cite 


03/06/90    55  FR  8081 
0&Wf90 


NPRM 

NPRM  Comment 

Period  End 

Second  NPRM  09/10/93    58  FR  47661 

NPRM  Comment  11/30/93    58  FR  63154 

Period  Extended  to 

01/07/94 
Second  NPRM  12/09/93 

Comment  Period 

End 
Final  Action  10AX)/94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Analysis: 

Regulator)'  Evaluation  03/06/90  (55  FR 
8081) 

Additional  Information: 

The  telephone  number  for  TDD  is  (202) 
755-7687;  a  taped  copy  of  the  NPRM 
is  available  on  request.  The  issue  of 
lifts  for  small  commuter  aircraft  was 
removed  from  RIN  2105-AB6O  and 
consolidated  into  this  proceeding. 

Agency  Contact 

Robert  C.  Ashby 

Deputy  Assistant  General  Counsel  for 
Regulation  and  Enforcement 
Department  of  Transportation 
Office  of  the  Secretary 
400  Seventh  Street  SW. 
Washington,  DC  20590 
202  366-9306 

RIN:  2105-AB62 


DOT— U.S.  Coast  Guard  (USCG) 


PRERULE  STAGE 


119.  •  +FACIUTY  RESPONSE  PLANS 
FOR  HAZARDOUS  SUBSTAKICES  (94- 

046) 


Legal  Autftority: 

33  use  1321(j) 

CFR  Citation: 

33  CFR  154 

Legal  Deadline: 

None 
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AtMtract: 

This  project  would  implement 
provisions  of  the  Oil  PoHution  Act  of 
1990  that  require  an  owner  or  operator 
of  a  marine  transportation-related 
facility  transferring  bulk  hazardous 
substances  to  develop  and  operate  in 
accordance  with  an  approved  response 
plan.  The  regulations  would  apply  to 
marine  transportation-related  facilities 
that,  because  of  their  location,  could 
cause  substantial  or  significant  and 
substantial  harm  to  the  environment  by 
discharging  a  hazardous  substance  into 
or  on  the  navigable  waters  or  adjoining 
shoreline.  This  would  be  deHned  as 
any  facility  capable  of  transferring 
hazardous  substances  regulated  under 
46  CFR  Subchapters  D  and  O  to  or  from 
a  vessel  in  quantities  of  250  barrels  or 
more.  A  separate  rulemaking  under  RIN 
2115-AE88  would  address  hazardous- 
response  plan  requirements  for  tank 
vessels.  This  action  is  considered 
significant  because  of  substantial  public 
interest. 

Statement  of  Need: 

This  rulemaking  is  intended  to  reduce 
the  impact  from  hazardous  substance 
spills  from  vessels  and  marine 
transportation-related  facilities. 

Summary  of  the  Legal  Basis: 

Section  4202(a)  of  the  Oil  Pollution 
Act  of  1990  (OFA  90),  codified  at  33 
use  1321(j)(5),  mandates  that  the 
President  issue  regulations  requiring 
the  preparation  of  oil  and  hazardous 
substance  discharge  response  plans. 
Although  4202(b)(4)  of  OPA  90 
established  an  implementation 
schedule  for  these  response  plans  for 
oil,  it  did  not  establish  a  deadline  for 
submission  or  approval  of  hazardous 
substances  response  plans.  The  Coast 
Guard  has  issued  separate  interim  rules 
governing  response  plan  requirements 
for  vessels  carrying  oil  in  bulk  as  cargo 
and  facilities  that  handle,  store,  or 
transport  oil  in  bulk.  Under  section 
1321,  "hazardous  substances"  are 
designated  by  the  Administrator  of  the 
Environmental  Protection  Agency.  The 
Administrator  has  designated  297 
chemicals  as  hazardous  substances 
under  this  section.  However,  the  Coast 
Guard  has  identified  only  83  hazardous 
substances  currently  transferred  in  bulk 
by  marine  transportation-related 
facilities. 

Alternatives: 

The  Coast  Guard  intends  to  determine 
what  types  of  response  strategies  would 
be  required  to  address  spills  of  different 
types  of  hazardous  substances.  For 
some  substances,  containment  and 


■   recovery  may  be  the  appropriate 
response.  However,  some  spilled 
substances  may  not  be  recoverable  from 
the  water  and  other  actions  may  be 
necessary.  Plans  would  be  required,  by 
statute,  to  address  responses  to  a 
"worst  case  discharge."  For  facilities, 
a  "worst  case  discharge"  is  "the  largest 
foreseeable  discharge  in  adverse 
weather  conditions."  The  Coast  Guard 
is  considering  requirements  for 
response  plans  for  less  than  "worst  case 
discharges,"  similar  to  the  requirements 
adopted  in  the  vessel  and  facility 
response  plans  rules  for  oil  discharges. 
Additionally,  as  in  the  vessel  and 
facility  response  plans  for  oil 
discharges,  owners  or  operators  are 
required  by  statute  to  maintain 
contracts  or  other  acceptable 
arrangements  with  spill-response 
organizations. 

Anticipated  Costs  and  Benefits: 

The  potential  costs  of  this  rulemaking 
may  include  the  costs  of  developing    ■ 
and  implementing  a  hazardous 
substance  response  plan,  maintaining 
contracts  with  spill  response 
organizations,  reviewing  and  updating 
hazardous  substance  response  plans, 
maintaining  any  required  equipment, 
and  training  and  exercising  response 
personnel.  Potential  benefits  include 
enhanced  environmental  quality  from 
improved  ability  to  respond  to.  contain, 
and  recover  spilled  hazardous 
substances  and  a  reduction  in  the 
severity  of  the  impact  of  accidental 
hazardous  substance  discharges.  The 
Coast  Guard  does  not  yet  have 
sufficient  information  to  estimate  the 
potential  monetary  costs  and  benefits 
of  this  rule.  A  key  element  in 
developing  effective  regulations  for 
hazardous  substance  response  plans 
will  be  the  development  of  an  approach 
for  addressing  different  types  of 
hazardous  substances. 

Risks: 

Response  plans  are  required  by 
statute.  A  response  plan  will  not 
prevent  a  discharge  of  a  hazardous 
substance,  but  it  may  improve  the 
response  and,  in  certain  cases,  help  to 
minimize  personal  injury  and  damage 
to  the  environment.  This  rule  should 
not  affect  the  economic  viability  of 
facilities  involved  in  transferring 
hazardous  substances  in  bulk  or  have 
a  significant  impact  on  the  volume  of 
hazardous  substances  shipped  by 
marine  transportation-related  facilities. 
Most  facilities  involved  in  transferring 
hazardous  substances  in  bulk  have 
developed  plans,  but  there  have  not 
been  requirements  for  standardization. 


Timetable: 


Action 


Date 


FR  Cite 


ANPRM  12/00/94 

Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

None 

Analysis: 
Regulatory  Evaluation 

Agency  Contact: 

LCDR  Walter  M.  Hunt 

Project  Manager 

G-MS 

Department  of  Transportation 

U.S.  Coast  Guard 

2100  Second  Street  SW. 

Washington,  DC  20593-0001 

202  267-6230 


RIN:  2115-AE87 


DOT— USCQ 

120.  •  4-TANK  VESSEL  RESPONSE 
PLANS  FOR  HAZARDOUS 
SUBSTANCES  (94-032) 

Legal  Authority: 

33  use  1321(j) 
CFR  Citation: 

33  CFR  155 

Legal  Deadline: 

None 

Abstract: 

This  project  would  implement 
provisions  of  the  Oil  Pollution  Act  of 
1990  that  require  an  owner  or  operator 
of  a  tank  vessel  carrying  bulk 
hazardous  substances  to  develop  and 
operate  in  accordance  with  an 
approved  response  plan.  The 
regulations  would  apply  to  vessels 
operating  on  the  navigable  waters  or 
within  the  Exclusive  Economic  Zone 
(EEZ)  of  the  U.S.  that  carry  bulk 
hazardous  substances  regulated  under 
46  CFR  Subchapters  D  and  O.  A 
separate  rulemaking  under  RIN  2115- 
AE87  would  address  hazardous 
substances  response  plan  requirements 
for  marine  transportation-related 
facilities.  This  action  is  considered 
significant  because  of  substantial  public 
interest. 

Statement  of  Need: 

This  rulemaking  is  intended  to  reduce 
the  impact  from  hazardous  substance 
spills  from  vessels. 


Summary  of  the  Legal  Basis: 

Section  4202(a)  of  the  Oil  Pollution 
Act  of  1990  (OpA  90),  codified  at  33 
use  1321(j)(5),  mandates  that  the 
President  issue  regulations  requiring 
the  preparation  of  oil  and  hazardous 
substance  discharge  response  plans. 
Although  4202(b)(4)  of  OPA  90 
established  an  implementation 
schedule  for  these  response  plans  for 
oil.  it  did  not  establish  a  deadline  for 
submission  or  approval  of  hazardous 
substances  response  plans.  The  Coast 
Guard  has  issued  separate  interim  rules 
governing  response  plan  requirements 
for  vessels  carrying  oil  in  bulk  as  cargo 
and  facilities  that  handle,  store,  or 
transport  oil  in  bulk.  Under  section 
1321,  "hazardous  substances"  are 
designated  by  the  Administrator  of  the 
Environmental  Protection  Agency.  The 
Administrator  has  designated  297 
chemicals  as  hazardous  substances 
under  this  section.  However,  the  Coast 
Guard  has  identified  only  83  hazardous 
substances  currently  transferred  in  bulk 
by  marine  transportation-related 
facilities. 

Alternatives: 

The  Coast  Guard  intends  to  determine 
what  types  of  response  strategies  would 
be  required  to  address  spills  of  different 
types  of  hazardous  substances.  For 
some  substances,  containment  and 
recovery  may  be  the  appropriate 
response.  However,  some  spilled 
substances  may  not  be  recoverable  from 
the  water  and  other  actions  may  be 
necessary.  Plans  would  be  required,  by 
statute,  to  address  responses  to  a 
"worst  case  discharge."  For  vessels,  a 
"worst  case  discharge"  is  "a  discharge 
in  adverse  weather  conditions  of  its 
entire  cargo."  The  Coast  Guard  is 
considering  requirem.ents  for  response 
plans  for  less  than  "worst  case 
discharges."  similar  to  the  requirements 
adopted  in  the  vessel  and  facility 
response  plans  rules  for  oil  discharges. 
Additionally,  as  in  the  vessel  and 
facility  response  plans  for  oil 
discharges,  owners  or  operators  are 
required  by  statute  to  maintain 
contracts  or  other  acceptable 
arrangements  with  spill  response 
organizations. 

Anticipated  Costs  and  Benefits: 

The  potential  costs  of  this  rulemaking 
may  include  the  costs  of  developing 
and  implementing  a  hazardous 
substance  response  plan,  maintaining 
contracts  with  spill-response 
organizations,  reviewing  and  updating 
hazardous  substance  response  plans, 
maintaining  any  required  equipment, 
and  training  and  exercising  response 


personnel.  Potential  benefits  include 
enhanced  environmental  quality  bom 
improved  ability  to  respond  to,  contain, 
and  recover  spilled  hazardous 
substances  and  a  reduction  in  the 
severity  of  the  impact  of  accidental 
hazardous  substance  discharges.  The 
Coast  Guard  does  not  yet  have 
sufficient  information  to  estimate  the 
potential  monetary  costs  and  benefits 
of  this  rule.  A  key  element  in 
developing  effective  regulations  for 
hazardous  substance  response  plans 
will  be  the  development  of  an  approach 
for  addressing  different  types  of 
hazardous  substances. 

Risks: 

Response  plans  are  required  by 
statute.  A  response  plan  will  not 
prevent  a  discharge  of  a  hazardous 
substance,  but  it  may  improve  the 
response  and,  in  certain  cases,  help  to 
minimize  personal  injury  and  damage 
to  the  environment.  This  rule  should 
not  affect  the  economic  viability  of 
vessels  involved  in  transferring 
haziu-dous  substances  in  bulk,  or  have 
a  significant  impact  on  the  volume  of 
hazardous  substances  shipped  by 
vessel.  Most  vessels  carrying  hazardous 
substances  in  bulk  have  developed 
plans,  but  there  have  not  been 
requirements  for  standardization. 

Timetable: 


DOT— USCG 


Action 


Date 


FR  Cite 


ANPRM 


12/00/94 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

None 

Analysis: 

Regulatory  Evaluation 

Agency  Contact: 

Marcia  Landman 

Project  Manager 

G-MS 

Department  of  Transportation 

U.S.  Coast  Guard 

2100  Second  Street  SW. 

Washington,  DC  20593-0001 

202  267-6770 

RIN:  2115-AE88 


PROPOSED  RULE  STAGE 


121.  +STRUCTURAL  AND 
OPERATIONAL  MEASURES  TO 
REDUCE  OIL  SPILLS  FROM  EXISTING 
TANK  VESSELS  WITHOUT  DOUBLE 
HULLS  (SI -045) 

Legal  Authority: 

46  use  3703;  PL  101-380 

CFR  Citation: 

33  CFR  157 

Legal  Deadline: 

Final.  Statutory,  August  26.  1991. 

Abstract: 

This  rulemaking  will  address  the 
interim  measiu«s  existing  vessels  must 
take  to  provide  substantial  protection 
to  the  environment.  The  interim 
measures  will  apply  to  existing  vessels 
until  the  vessel  must  comply  with  the 
double-hull  regulations.  No  tank  vessel 
without  a  double  hull  may  operate  after 
January  15,  2015.  Interim  measures  are 
to  include  structural  and  operational 
standards  to  provide  substantial 
protection  to  the  environment  that  are 
economically  and  technologically 
feasible.  This  rulemaking  is  considered 
significant  due  to  substantial  public 
interest  and  environmental  impact. 

Statement  of  Need: 

This  rulemaking  is  intended  to  reduce 
the  likelihood  of,  and  impact  from,  oil 
spills  from  existing  tank  vessels. 

Summary  of  the  Legal  Basis: 

Section  4115(b)  of  OPA  90,  codified 
at  46  use  3703a,  mandates  that  the 
Secretary  of  Transportation  "...  issue  a 
final  rule  to  require  that  tank  vessels 
over  5,000  gross  tons  ...  comply  until 
January  1,  2015.  vdth  structural  and 
operational  requirements  that  the 
Secretary  determines  will  provide  as 
substantial  protection  to  the 
environment  as  is  economically  and 
technologically  feasible." 

Alternatives: 

In  1989.  the  Coast  Guard 
commissioned  the  National  Academy  of 
Sciences  to  conduct  a  study  of 
alternative  tank  vessel  designs.  The 
study  addressed  the  feasibility  and 
ramifications  of  implementing  various 
design  options.  An  advance  notice  of 
proposed  rulemaking  (ANPRM)  was 
published  on  November  1.  1991.  and 
solicited  comments  on  a  number  of 
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possible  structural  and  operational 
measures.  Comments  were  specifically 
solicited  on  the  number  of  vessels 
affected,  tecimical  feasibility,  and  costs 
of  various  measures.  Based  on 
comments  received  and  the  Coast 
Guard's  own  analysis,  the  range  of 
possible  altRmafiv»»s  was  narrowed. 
Remaining  cptions  included 
protective 5y  located  noncargo  tanks 
(iiyspflci^f ),  emerj;rncy  rapid  transfer 
systems,  emorgency  rescue  s> stems, 
underpre.ssure  syi.rems,  and 
hydrostaficaily  ba!  snied  loaumg  (HBL). 
Followirg  publication  of  a  notice  of 
propcso-i  rul.^m^ir:^  (NPRKf)  on 
October  2'*,  19<?3,  t.he  Coast  C  jjrd 
conduct'  i  a  public  meeting  &.iJ 
THccivc-d  r.dditiann:  c',mmenls.  Several 
comments  expres.x.d  concern  over  the 
•  ffectivcn'ss  of  sciue  of  the  p?'  posed 
structuM!  and  operational  m>\)  ures, 
such  as  ^rot'ctively  located  !;'.;of,es  and 
by"dro-;ta;ic  baluiice  leading.  1  hyrcfore, 
the  Coa':t  Guard  is  considcrin:;  a  three- 
prong  apprdach.  A  p  irfial  iin^-l  ralo 
addressed  emsr'^c.ncy  h-hter.--.T 
cquipmrn!  and  pr;irr:valj3n:.  iuMion 
requirerrficts.  I'uIuj^?  rulcin^Viiigs  will 
address  She  e'hcr  s'rtctura]  ir.-^asures 
and  solicit' afiJition^i  roir»mpnts. 

Anticipctad  Costs  and  Ben6r<:s: 

The  ccstn  of  the  proposed  r'i':>  will 
depend  on  what  combination  cf 
alternatives  is  eventually  si«lrctf'd. 
Costs  may  range  frr.,-:i  approxLnately 
$50,000  to  cioate  FL/'Spcces  en  a  small, 
pro-MAWOL  sh;p  to  apprcxijtiatcly 
S25  niillian  to  adj.  a  dtiuWe  b..Mom  to 
a  very  larj^c"  crudu  i^irV.r.  L<;v'.  rar^o 
capai  i.y  ni.-y  aUo  i.-^ijio^R  subsLanl'^al 
costs  for  certain  ai.r-.natives.  evjiecially 
HBL,  duiible  sides,  find  dojjble  bottoms. 
The  principal  benefit  of  the  p.'oposed 
nile  will  be  a  polf  ntial  mduLlicn  in 
fil  spillage  info  U.S.  waters.. This 
■  'lould  result  in  reduced  cleanup  costs 
ai'.d  natural  resource  damag.j.s.  The 
proposed  rngubfion  would  provide 
envirnnTTPnlal  benefits  during  the 
period  (I  Ji.T.e  that  single-hull  ves.sels 
remain  in  service. 

RisKs: 

The  effedivcness  of  this  rulemaking 
will  depend  on  the  combination  of 
alternatives  selected. 

Timetable; 

ActfcMI 


Action 


Dale  FRCni 


Date 


FR  ate 


11/01/91    56  FR  56284 
12/31/91 


ANPRM 

ANPRM  CofnrTent 

Period  £nA 
ANPRM  Comment       01/13/92    57  FR  1243 

Period  Extended  to 

01/30«2 
NPRM  10/22/93    58  FR  54870 


NPRM  Correction        11/19«3   58  FR  61143 
Meeting  Notice  arxJ      12/16/93    58  FR  65683 

Extension  of 

Comment  Period  to 

02/21/94 
NPRM  Comment  1Z2a'93 

Period  End 
Final  Rule;  Arrival        08/05jW    59  FR  40186 

Noticeand 

Lightering 

Equipment 
SNPRM;  Operational  Oa  00/95 

Measures 
.  SNPRM;  Structural      09/00/95 

Measures 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
None 

Analysis: 

Regulatory  Evaluation;  Environmental 
Impact 

Addstionai  Information: 

This  entry  was  previously  titled 
Existing  Tank  Vessel  Hull 
Requirements.  The  correct  dixket 
number  is  91-045.  The  rukmaking 
proj.rct  has  Ijet-n  divided  into  three 
distinct  parls:  A  Gnal  rule  was 
published  that  requires  an  advance 
notice  of  arrival  for  all  tank  vessels 
5,000  GT  or  more  entering  U.S.  ports 
and  the  carnage  of  lightering 
equipment  on  these  vessels.  A 
supplcnif  ntal  notice  of  proposed 
rulojnaking  will  hn  issued  for  Structural 
Measures  .•'nd  an  SNPRM  will  be  isiiued 
for  t^pfratitinal  \fi-a. 'ir^s. 

Agency  Contact: 

R.  Creiiweigs 
.  Project  ManagT 
G-MS 

D.?partment  of TrdnsjKirtalion 
U.S.  Coast  Guard 
2100  Second  Street  SW. 
Washington,  DC  20Jrt3-0l.>01 
202  267-6220 

RIN:2115-AE01 


DOT— Federal  Aviation  Administration 
(FAA) 


PROPOSED  RULE  STAGE 


122.  •KX)RROSiON  CONTROL 
PROGRAM 

Legal  Authority: 

49  use  1352  to  1355;  49  USC  1401; 
49  USC  1421  to  1431;  49  USC  1471; 


49  USC  1472;  49  USC  1501;  49  USC 
1510;  49  USC  1522;  49  USC  2121  to 
2125;  49  USC  106(g) 

CFR  Citation: 

14  CFR  121;  14  CFR  125;  14  CFR  129: 
14CFT1135 

Legal  Deadline: 
None 

Abstract: 

This  proje«;t  would  ensure  that 
airplanes  used  or  not  used  in  common 
carriage  in  air  transportation  have  a 
comprehensive  corrosion  prevention     , 
pn>gram  within  their  maintenance  or 
inspection  program.  In  April  1988,  a 
commercial  transport  aiiplaoo 
experienced  an  in-flight  decompression 
and  separaliuu  of  approximately  18  feet 
of  tlio  fuselage  skin  and  structure  at  the 
top  of  the  airplane.  The  airplane  had 
been  in  service  for  19  years  and  had 
flown  ahntwt  90,000  flights.  The 
National  Transportation  Safety  Board 
concluded  tliat  the  laiiure  of  the  airline 
to  detect  skin  disbonding  resulted  in 
corrosion  and  metal  fatigue  le.iding  to 
sepaiation  of  L'le  airplane's  skin 
strui.iure.  This  rulemaking  is 
considered  significant  because  cf 
substantial  public  intcrc>st. 

Statement  of  Need: 

The  FAA  plans  to  promulgate  a  rule 
that  would  require  persons  operating 
certain  airplanes  in  air  transportation 
to  include  in  tlieir  maintenance  or 
inspection  program  sn  FAA-tpproved 
corrosion  prevetitiou  andcontrrl 
program.  This  action  is  necessary  to 
preclude  an  unsafe  condition  in 
airplanes  due  to  tiie  effects  of 
corrosion. 

Summary  of  the  Legal  Basis: 

Federal  Aviation  A.cl  of  1958  (P.L.  95- 
504,  October  24,  1978,  PL.  TQ-igZ. 
February  15,  1980) 


Alternatives: 

The  FAA  may  rely  upon  airplane 
opefdtors  to  develop  comprehensive 
corrosion  prevention  and  control 
programs  as  part  of  their  normal 
maintenance  programs  or  the  FAA  may 
rely  upon  the  aviation  community  to 
develop  comprehensive  corrosion 
prevention  and  control  programs  for 
individual  airplane  mrxleb  and 
recommend  rulemaking  to  implement 
them  in  the  fleet. 

Anticipated  Costs  and  Benefits: 

The  FAA  has  implemented  corrosion 
prevention  and  control  programs  for 
eleven  models  of  airplane  as  part  of  the 


aging  airplane  program.  The  cost  of 
these  programs  range  from  $3,000  to 
$30,000  per  year  depending  upon  the 
construction  of  the  airplane  model.  The 
expected  benefit  of  the  proposed  rule 
is  a  reduction  in  the  risk  of  accidents 
related  to  corrosion  that  might 
otherwise  occur.  The  FAA  holds  that 
the  potential  benefits  of  this  proposed 
rule  exceed  the  expected  costs. 

Risks: 

The  U.S.  fleet  continues  to  age  and 
recent  accident  history  may  not  be 
representative  of  future  conditions  or  of 
future  exposure  to  such  conditions.  The 
FAA  cannot  assess  the  exact  proportion 
or  severity  of  potential  accidents  that 
would  be  averted  by  issuance  of  this 
proposed  rule.  It  is  the  FAA's  position 
that  the  requirements  for  operators  to 
develop  and  implement  corrosion 
prevention  and  control  programs  would 
result  in  more  consistent  conduct  of 
necessary  maintenance  and  in  an 
associated  increase  in  overall  safety. 

Timetable: 


Action 


Dale 


FR  die 


NPRM 


09/00/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

A'.alysis: 

Regulatory  Evaluation  09/00/95 

Additional  Information: 

Project  Number:  AFS-93-382R 

Agency  Contact 

Frederick  Sobeck 
.Aircraft  Maintenance  Division 
Flight  Standards  Service 
Department  of  Transportation 
Federal  Aviation  Administiation 
800  Independence  Avenue  SVV. 
Washington.  DC  20591 
202  267-7355 

RIN:  2120-AE92 
DOT— FAA 


FINAL  RULE  STAGE 


123.  +AIRCRAFT  FLIGHT  SIMULATOR 
USE  IN  PILOT  TRAINING.  TESTING, 
AND  CHECKING  AND  AT  TRAINING 
CENTERS 

Legal  Authority: 

49  USC  1301;  49  USC  1303;  49  USC 
1344;  49  USC  1348;  49  USC  1352;  49 


USC  1355;  49  USC  1401;  49  USC  1421 
to  1431;  49  USC  1471;  49  USC  1472; 
49  USC  1502;  49  USC  1510;  49  USC 
1522;  49  USC  2121  to  2125;  49  USC 
106(g) 

CFR  Citation: 

14  CFR  61;  14  CFR  91;  14  CFR  121; 
14  CFR  125;  14  CFR  135:  14  CFR  141; 
14  CFR  142 


Legal  Deadline: 

None 

At)stract: 

This  action  would  amend  the  pilot  and 
flight  instructor  certification  rules  to 
include  additional  use  of  aircraft, 
aircraft  flight  simulators,  and  flight 
training  devices  for  pilot  training, 
testing,  and  checking.  This  notice  also 
would  propose  a  new  part  142  that 
would  govern  a  new  concept  called 
training  centers.  This  new  concept  will 
emphasize  the  use  of  flight  simulators 
in  training  applicants  for  pilot 
certificates.  This  rulemaking  is 
considered  significant  because  of 
substantial  public  interest;  it  involves 
a  major  change  in  the  way  industry 
trains  applicants. 

Statement  of  Need: 

The  training  roles  of  several  elements 
of  the  aviation  coirmiunity  have 
expanded  during  the  past  10  years.  In 
October  1989,  an  advisory  committee 
studying  matters  relating  to  training 
and  qualification  recommended  that  the 
FAA  standardize  the  use  of  flight 
simulators  and  flight  training  devices, 
provide  a  means  to  certificate  entities 
called  training  centers,  and  permit  the 
training  centers  to  apply  for  national 
approval  of  core  curriculums  that  could 
be  used  by  individuals  receiving 
training.  This  rulemaking  project 
responds  to  this  recommendation  by 
including  the  concept  of  a  certificated, 
training  center. 

Summary  of  the  Legal  Basis: 

Sees.  601  and  602  of  the  Federal 
Aviation  Act:  Section  601  empowers 
the  Administrator  to  prescribe  the 
minimum  standards  governing 
appliances  such  as  simulators;  section 
602  empowers  the  Administrator  to 
issue  airmen  certificates. 

Alternatives: 

Since  the  FAA  accepted  the 
recomipendations  of  the  advisory, 
committee,  it  will  not  pursue  any 
nonregulatory  options. 

Anticipated  Costs  and  Benefits: 

The  total  10-year  cost  to  implement 
part  142  is  estimated  to  be  about  $1.3 


million  discounted.  The  benefits  of  this 
rule,  however,  far  outweigh  its  costs. 
Most  of  the  cost  savings  come  from 
lowered  operations  costs.  The  estimated 
savings  from  existing  simulator  training 
centers  training  pilots  will  be  $808 
milUon,  discounted  over  the  next  10 
years. 

Risks: 

Flight  simulators  will  expand  imder 
the  changes  in  the  simulator  rule.  The 
future  use  of  simulators  should  reduce 
the  need  for  pilot  instructional  fUghts 
and  the  incidence  of  instructional  flight 
accidents.  Each  year  many  student 
pilots  and  their  instructors  die  in 
instructional  flight  accidents.  In  the  10- 
year  period  1983  through  1993.  the 
National  Transportation  Safety  Board 
reported  307  fatal  instructional 
accidents  resulting  in  553  fatalities.  The 
FAA  estimates  the  average  value  of 
such  an  accident  equals  $4.8  million. 
Instructional  flight  accidents  are  a  risk 
that  would  follow  in  the  absence  of  the 
simulator  rule. 

Timetable: 


Action 


Date 


FR  Cile 


08/11/92    57  FR  35888 
12/09/92 


NPRM 

NPRM  Comment" 

Period  End 
SNPRM;  Comment      02/19/93    58  FR  9514 

Period  End 

03/22/93 
Final  Action  01/00/95 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Analysis: 

Regulatory  Evaluation  08/11/92  (57  FR 
35888) 

Additional  Information: 

This  project  was  formerly  entitled 
"Aircraft  Simulator  Use  in  Airman 
Training  and  Certification."  Project 
Number  AFS-83-105R. 

The  SNPRM  clarified  or  eliminated 
certain  provisions  found  to  be  unclear 
or  inappropriate  for  present 
consideration. 

Agency  Contact: 

Warren  Robbins 
Manager.  Regulations  Branch 
Office  of  Flight  Standards 
Department  of  Transportation 
Federal  Aviation  Administration 
800  Lidependence  Avenue  SW. 
Washington.  DC  20591 
202  267-8150 

RIN:  2120-AA83 


UMI 
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DOT— FAA 

124.  -HiNESCORTED  ACCESS 
PRIVILEGE 

Legal  Aultwrlty: 

49  use  1354(a);  49  USC  1356;  49  USC 
1357;  49  USC  1358  to  1421;  49  USC 
106(g) 

CFR  Citation: 

14  CFR  107;  14  CFR  108 
Legal  Deadline: 

Final.  Statutory,  April  24,  1992. 

Aviation  Security  Improvement  Act  of 
1990 

Abstract 

This  action  proposed  to  establish 
regulations  to  implement  criminal 
history  records  checks  for  air  carrier 
and  airport  security  employees.  This 
rulemaidng  is  considered  significant 
because  of  substantial  congressional 
and  public  interest. 

Statement  of  Need: 

In  response  to  the  December  21,  1988. 
destruction  of  Pan  American  Airways 
Flight  103.  former  President  Bush 
established  a  Commission  on  Aviation 
Security  and  Terrorism  to  assess  the 
overall  effectiveness  of  the  U.S.  civil 
aviation  security  system.  The 
Commission's  May  15.  1990,  report 
recommended  that  Congress  enact 
legislation  requiring  a  criminal  history 
records  check  for  airport  employees, 
identify  certain  crimes  that  indicate  a 
potential  risk,  and  enable  airport 
operators  to  deny  employment  in 
positions  requiring  access  to  security- 
sensitive  areas.  The  Commission's 
recommendations  formed  the  basis  of 
the  Aviation  Security  Improvement  Act 
of  1990. 

Summary  of  the  Legal  Basis: 

Aviation  Security  Improvement  Act  of 
1990,  Pub.  L,  101-604.  Section  105(a) 
amends  section  316  of  the  Federal 
Aviation  Act  of  1958  by  adding  a  new 
subsection  (g)  captioned  "Air  Carrier 
and  Airport  Security  Personnel." 

Alternatives: 

Bocause  of  the  statutory  mandate,  the 
FAA  does  not  have  a  nonrcgulatory 
option.  However,  in  response  to 
commenters  who  objected  to  imposing 
a  background  check  on  all  individuals 
having  access  to  the  security 
identification  display  area  (SIDA),  the 
FAA  issued  a  supplemental  notice  of 
proposed  rulemaking  (Notice  S2-3C) 
that  excluded  individuals  with  existing 
unescorted  access  privileges.  The  final 


rule  will  not  subject  cturent  employees 
with  unescorted  access  authority  to  the 
access  investigation. 

Anticipated  Costs  and  Benefits: 

Discounted  costs  over  10  years  are 
exp>ected  to  range  from  $4.3  million  to 
$11.1  million.  The  FAA  finds  that  air 
terrorist  acts  are  exceedingly  expensive; 
an  act  such  as  the  destruction  of  Pan 
American  Airways  Flight  103  could 
exceed  S1.3  billion. 

Risks: 

The  FAA  finds  that  this  rulemaking 
will  accomplish  an  appropriate  balance 
between  erihancing  the  effectiveness  of 
the  U.S.  civil  aviation  security  system 
and  respecting  the  employment  rights 
of  individuals. 

Timetable: 


Action 


Dale  FR  Cite 


NPRM  02/1 3«2    57  FR  5352 

NPRM  Comment         03/12/92    57  FR  8834 

Period  Extended  to 

05/15/92 
NPRM  Comment         03/16/92 

Period  End 
Public  Meetings  04/09/92    57  FR  12396 

Notice 
SNPRM;  Comment      09/18/92    57  FR  43294 

Period  End 

12/17/92 
Final  Action  12/00/94 

Small  Entities  Affected: 

None 

Qovemment  Levels  Affected: 

None 

Analysis:    . 

Regulatory  Flexibility  Analysis; 
Regulatory  Evaluation  09/18/92  (57  FR 
43294) 

Additional  Information: 

Project  Number  ACS-91-076R. 

Agency  Contact 

Sam  Brinkley 

Office  of  Civil  Aviation  Security 

Department  of  Transportation 

Federal  Aviation  Administration 

800  Independence  Avenue  SW. 

Washington.  DC  20591 

202  267-9834 

RIN:  2120-AE14 

DOT— fAA 

125.  +AGING  AIRCRAFT  SAFETY 

Legal  Authority: 

49  USC  1301:  49  USC  1303;  49  USC 
1344;  49  USC  1348;  49  USC  1352  to 
1355;  49  USC  1401;  49  USC  1421  to 


1431;  49  USC  1471;  49  USC  1472;  49 
USC  1501;  49  USC  1510;  49  USC  1522; 
49  USC  2121  to  2125;  49  USC  106(g); 
EO  11514 

CFR  Citation: 

14  CFR  39;  14  CFR  91;  14  CFR  121; 
14  CFR  125;  14  CFR  129;  14  CFR  135 

Legal  Deadline: 

Other,  Statutory,  April  24,  1992. 

Aging  Aircraft  Safety  Act  of  1991; 
action  must  be  initiated  by  04/24/92. 

Abstract 

This  action  would  require  air  carriers 
of  certain  aircraft  used  in  air 
transportation  to  demonstrate  that  the 
aircraft's  maintenance  has  been 
adequate  to  ensure  the  highest  degree 
of  safety.  This  action  would  require  air 
carriers  of  15-year-old  or  older  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  75,000  pounds  or  more  to 
demonstrate  that  certain  specified 
maintenance  actions  have  been 
performed  and  to  make  the  aircraft 
available  to  the  Administrator  of  the 
FAA  for  inspection.  This  rulemaking  is 
considered  significant  because  of 
substantial  public  and  congressional 
interest. 

Statement  of  Need: 

The  Federal  Aviation  Administration 
(FAA)  plans  to  require  operators  of  15- 
year-old  or  older  aircraft,  used  in  air 
transportation,  to  verify  that  all  aging 
aircraft  requirements  have  been  met  at 
each  heavy  maintenance  check.  The 
FAA  has  also  proposed  a  framework  for 
operational  limits  for  aircraft,  should 
such  limits  be  necessary  in  the  future. 
It  has  been  recognized  for  many  years 
that  as  aircraft  get  older  they  require 
increased  attention  and  maintenance. 
However,  the  Aloha  Airlines  accident 
of  April  28,  1988.  which  involved  a 
structural  failure  on  a  relatively  old  and 
heavily  used  aircraft,  shocked  the 
Federal  Aviation  Administration,  the 
aviation  industry,  and  the  traveling 
public.  The  accident  challenged  the 
soundness  of  a  number  of  assumptions 
that  had  guided  regulatory  policy  on 
aircraft  age,  structures,  inspections,  and 
maintenance.  Subsequent  to  this 
accident,  the  Congress  directed  the 
FAA  to  initiate  a  rulemaking 
proceeding  for  the  purpose  of  issuing 
a  rule  to  assure  the  continuing 
airworthiness  of  aging  aircraft. 

Summary  of  the  Legal  Basis: 

Aging  Aircraft  Safety  Act  of  1991, 
Public  Law  102-143.  Oct.  28,  1991  Title 
IV. 
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Alternatives: 

Because  of  the  statutory  mandate,  the 
FAA  does  not  have  a  noruegulatory 
option. 

Anticipated  Costs  and  Benefits: 

The  only  direct  costs  of  the  proposed 
rule  would  result  from  the 
requirements  that  operators  (1)  notify 
t^-»  FAA  at  least  30  days  prior  to  an 
airnlane's  scheduled  heavy 
T.^  itenauce  check,  and  (2)  make  a 
maintenance  record  entry  which 
verifies  that  the  airplane  is  in 
compliance  with  all  aging-aircraft- 
related  rrrintenance  program 
requirements.  The  FAA  estimates  that 
the  present-value,  10-year  cost  of  these 
two  activities  would  equal  $828,000.  By 
comparison,  a  single  recent  fatigue  and 
c*'-  osion  related  accident  resulted  in 
4        xinomic  loss  to  society  of  $16.7 
n  '  ion. 

Ti  e  expected  benefit  of  the  proposed 
rule  is  a  raduction  in  the  risk  of 
accidents  related  to  fatigue  and 
corrosion  that  might  otherwise  occur. 
This  benefit  would  result  from  the 
requirement  that  operators  review  their 
r  cords  and  verify  through  a 
maintenance  record  entry  that  their 
aging  airplanes  are  in  full  compliance 
with  maintenance  program 
requirements.  The  FAA  holds  that  the 
potential  benefits  of  this  proposed  rule 
would  exceed  the  expected  costs. 

Risks: 

The  U.S.  fleet  continues  to  age  and 
recent  accident  history  may  not  be 
representative  of  future  conditions  or  of 
fufu.-^  exposure  to  such  conditions.  The 
FA.A  cannot  assess  the  exact  proportion 
or  severity  of  potential  accidents  that 
would  be  averted  by  issuance  of  this 
proposed  rule.  It  is  the  FAA's  position 
that  the  requirements  for  operator 
demonstration  of  maintenance  program 
compliance  would  result  in  more 
consistent  conduct  of  necessary 
maintenance  and  in  an  associated 
increase  in  overall  safety. 

Timetable: 


Action 


Date 


FR  Ctte 


10/05/93    58  FR  51944 
02/02/94 


NPRM 

NPRM  Comment 

Period  End 
NPRM  Comment         02/08/94    59  FR  5741 

Period  Extended  to 

03A)4/94 
Final  Action  10/00/95 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 


Analysis: 

Regulatory  Flexibility  Analysis; 
Regulatorv  Evaluation  10/05/93  (58  FR 
51944) 

Additional  information: 

Project  Number  AFS-92-029R. 

Agency  Contact: 

Freden'ck  Sobeck 
Aircraft  Maintenance  Division 
Flight  Standards  Service 
Department  of  Transportation 
Federal  Aviation  Administration. 
800  Independence  Avenue  SW. 
Washington,  DC  20591 
202  267-7355 

RIN:  2120-AE42 


C<5T— National  Hichway  Trsffic  Safety 
Administration  (NHTSA) 


PROPOSED  RULE  STAGE 


126.  +EXTEND  ANTILOCK  BRAKE 
SYSTEM  TO  PASSENGER  CARS 

Legal  Authority: 

15  USC  1392;  15  I'SC  1401;  15  USC 
1403;  15  USC  1407 

CFR  Citation: 

49  CFR  571.105;  49  CFR  571.135 

Legal  Deodttne: 

Final,  Statutory,  Jar.uary  4.  19S7.  Other, 
Statutory,  December  31,  1993.    . 

Other  deadline  is  for  an  ANPRM. 

Abstract: 

The  NHTSA  Authorization  Act  of  1991 
directs  the  agency  to  publish  an 
ANPRM  to  consider  the  need  for 
additional  brake  performance  standards 
for  passenger  cars,  including  antilock 
brake  systems  (.\BSs).  The  ANPR.M  laid 
out  the  is::ues  that  the  agency  needs 
to  resolve  in  order  to  determine 
whether  to  proceed  with  rulemaking  on 
light  vehicle  ABSs.  This  acUon  is 
considered  significai^t  because  of 
substantial  public  interest. 

Statement  of  Need: 

This  rulemaking  is  undertaken 
because  the  primary  benefit  of  ABS  is 
its  ability  to  prevent  loss-of-control 
accidents  caused  by  wheel  lockup 
during  braking  by  automatically 
controlling  the  amount  of  braking 
pressure  applied  to  a  wheel.  This 
allows  the  driver  to  maintain  steering 
control  and  lateral  stability  even  in 
panic  braking  situations.  An  ABS 


tjrpically  enhances  braking  efficiency 
and  as  a  consequence  usually  results 
in  shorter  stopping  distances, 
parliculariy  on  low-friction  surfaces, 
compared  to  the  same  vehicle  without 
an  ABS.  Initial  crash  test  data  indicate 
that  braking-induced  loss-of-control 
crashes  and  inability-to-stop-in-time 
crashes  are  especially  prevalent  on  wet 
or  slippery  roads,  a  condition  in  which 
AB.Ss  would  be  most  beneficial.  In 
1991,  11  percent  of  all  fatal  crashes  and 
18  jjercent  of  property-damage-only 
crashes  occurred  on  wet  or  slippery 
roads. 

Summary  of  the  Legal  Basis: 

In  the  Intermodal  Surface 
Transportation  Efficiency  Act  (JSTE.A). 
NHTSA  is  directed  to  complete  a 
rulemaking  to  consider  the  need  for  any 
additional  brake  performance 
requirements  for  passenger  cars, 
including  antilock  brake  system  (ABS) 
requirements.  Rulemaking  is  to  be 
completed  within  36  months  of  the 
ANPRM  (1/4/94  59  FR  281). 

Alternatives: 

The  primary  alternative  would  be  to 
let  the  market  determine  the  extent  to 
which  th3  ABS  is  installed  on 
passenger  cars  and  light  trucks.  In  the 
1993  model  year,  approximately  40 
percent  of  passenger  cars  and  80 
percent  of  light  trucks  were  equipped 
with  ABS.  NHTSA  estimates  that  85 
percent  of  new  passenger  cars  and  all 
new  light  trucks  will  be  equipped  with 
at  least  2  rear- wheel  ABS  by  model 
year  1999/2000,  even  without  a 
requirement  for  the  system. 

Anticipated  Costs  and  Benefits: 

Cos1s: 

The  unii  cost  of  ABSs  for  passenger 
cars  is  $526.  For  light  trucks,  the 
incremental  cost  of  four-wheel  vs.  two- 
wheel  ABSs  is  $231  per  unit.  The  cost 
of  ABS  for  the  new  model  year  fleet 
is  $737  million  for  passenger  cars  and 
$345  million  for  li^t  trucks,  for  a  total 
of  $1,082  million. 

Benefits: 

Passenger  cars:  The  agency  does  not 
have  sufficient  data  to  evaluate  the 
effectiveness  of  four-wheel  antilock 
brakes  on  passenger  cars.  Preliminary 
analysis  of  the  accident  data  available 
at  this  time  does  not  indicate  that  a 
passenger  car  ABS  reduces  the  number 
or  severity  of  crashes.  However,  this 
analysis  only  considered  early-model 
applications  of  ABSs  that  tj-pically 
were  installed  in  higher- 
performance/luxury-model  automobiles. 
As  additional  and  more  conventional 
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passenger  cars  are  equipped  with  ABSs 
and  become  more  prevalent  in  the  on- 
road  vehicle  population,  the  agency 
will  further  analyze  crash  data  to 
examine  the  real-world  performance  of 
the  systems  in  a  broader  spectrum  of 
vehicles  and  uses. 

Light  trucks:  The  agency's  preliminary 
evaluation  of  a  rear-wheel  ABS 
indicates  that  it  is  effective  on  light 
trucks  in  reducing  the  number  of 
nonfatal  run-off-road  crashes-rollovers 
and  side  and  frontal  impacts  with  fixed 
objects.  Analysis  of  State  accident  fiios 
found  that  a  rear-wheel  ABS  was 
effective  in  such  crashes  in  reducing 
the  risk  of  nonfatal  rollover  and  side 
impacts  with  fixed  objects  for  almost 
every  type  of  truck,  under  any  type  of 
road  condition.  Reductions  of  rollover 
were  typically  in  the  30-40  percent 
range,  reductions  of  side  impacts  with 
fixed  objects  in  the  15-30  percent  range, 
and  reductions  of  frontal  impacts  witb 
fixed  objects  in  the  5-20  percent  range. 
The  risk  of  collisions  with  pedestrians, 
animals,  bicycles,  trains,  or  on-road 
objects  was  also  significantly  reduced, 
by  about  5-15  percent.  The  agency  does 
not  have  sufficient  data  at  this  time  to 
evaluate  whether  rear-wheel  antilock  is 
effective  in  reducing  fatal  light-truck 
run-off-road  crashes. 

Risks: 

ABS  will  be  directed  against  the 
following  risks: 

For  passenger  cars,  in  1992  there  were 
402.000  crashes,  involving  272,000 
injuries  and  2,500  fatalities,  in  which 
brakes  were  appUed;  of  these,  140.000 
crashes,  involving  74,000  injuries  and 
500  fatalities,  occurred  when  brakes 
were  applied  in  wet.  icy.  or  snowy 
conditions. 

For  light  trucks,  there  were  146.000 
crashes,  involving  102.000  injuries  and 
1,400  fatalities,  in  which  brakes  were 
applied;  of  these.  49,000  crashes, 
involving  25.000  injuries  and  300 
fatalities,  occurred  when  brakes  were 
applied  in  wel,  icy,  or  snowy 
conditions. 

Timetable: 


Action 


FR  at* 


0\IOdl94    59FR281 
03A)7/94 


ANPRM 

ANPRM  Comment 

PeriocJ  End 
ANPRM  Comment       03/08/94    59  FR  10779 

Penod  Extended  to 

04/06/94 
NPRM  10/00/94 

Small  Entities  Affected: 
None 


Government  Levels  Affected: 
None 

Analysis: 

Regulatory  Evaluation 

Additional  Information: 

This  entry  was  formerly  titled; 
Passenger  Car  Brake  Performance. 

Agency  Contact: 

Dr.  Patricia  Breslin 

Director 

Office  of  Vehicle  Safety  Standards 

Department  of  Transportation 

National  Highway  Traffic  Safety 

Administratrn 

400  Seventh  Street  SW. 

Washington.  DC  20590 

202  366-0842 

RIN:  2127-AE47 

DOT— NHTSA 

127.  ♦LIGHT  TRUCK  AVERAGE  FUEL 
ECONOMY  STANDARDS  FOR  MYS 
1998  THROUGH  2006 

Legal  Authority: 

15  use  1657;  15  USC  2002 

CFR  Citation: 

49  CFR  533 

Legal  Deadline: 

Final.  Statutory.  March  1996. 

Abstract: 

The  agency  is  beginning  to  develop  a 
proposal  for  light  truck  average  fuel 
economy  standards  for  model  years 
after  1997  and  is  requesting  comments 
to  assist  the  agency  in  developing  the 
proposal.  This  action  is  considered 
significant  because  of  the  impact  on 
manufacturers,  the  interest  shown  by 
consumers,  and  the  potential  significant 
effects  on  the  automotive  marketplace. 

Statement  of  Need: 

The  agency  has  tentatively  determined 
that  it  is  necessary  to  change  the  way 
it  has  been  setting  light-truck  corporate 
average  fuel  economy  (CAFE)  standards 
and  establish  them  far  enough  in 
advance  to  require  significant  fuel 
economy  improvements.  The  reasons 
are:  first,  the  need  of  the  Nation  to 
conserve  energy  is  increasing;  second, 
there  is  a  current  lack  of  consumer 
demand  or  otber  market  pressure  for 
manufacturers  to  improve  light-truck 
fuel  economy:  third,  the  continued 
growth  in  market  share  of  those 
vehicles  means  more  of  these  relatively 
low-fuel-economy  vehicles  are  being 
driven:  and  fourth,  there  is  increased 


concern  in  recent  years  about  the 
impact  of  cars,  hght  trucks,  and  other 
personal  vehicles  on  global  warming. 

Summary  of  the  Legal  Basis: 

Under  15  U.S.C.  2002,  NHTSA  is 
required  to  establish  light  truck  CAFE 
standards  for  each  model  year.  The 
standards  are  required  to  be  established 
at  least  18  months  before  the  beginnir>g 
of  each  model  year. 

Alternatives: 

No  specific  alternative  levels  of  light- 
truck  fuel  economy  standards  were 
proposed  in  an  ANPRM  published 
April  6,  1994.  The  ANPRM  did  discuss 
estimates  made  by  the  National 
Academy  of  Sciences  (NAS)  in  its  April 
1992  report.  "Automotive  Fuel 
Economy-How  Far  Should  We  Go?" 
The  NAS  report's  estimates  of  the  costs 
and  benefits  of  "technically  achievable'" 
levels  of  fuel  economy  should  not  be 
taken  as  NAS'  recommendation  as  to 
what  future  fuel  economy  standards 
should  be.  NAS  offered  two  estimates 
of  the  "technically  achievable"  levels 
of  fuel  economy  for  both  MYs  2001  and 
2006.  The  lower  estimate  was  given 
with  a  high  degree  of  confidence  that 
the  light  truck  fleet  could  achieve  such 
a  level.  The  higher  CAFE  level  was 
given  with  a  lower  degree  of  confidence 
that  the  fleet  could  achieve  that  level 
due  to  unidentified  uncertainties.  The 
range  of  values  are: 

Model  Year  NAS  Technically 
Achievable: 

2001:  24  -  25  mpg;  2006:  26  -  28  mpg. 

These  estimates  did  not  include  large 
vans  and  large  utility  vehicles.  While 
large  vans  and  large  utility  vehicles 
combined  make  up  only  7.9  percent  of 
current  sales,  they  represent  heavier 
vehicles  with  lower  hiel  economy  than 
the  average  vehicle  considered  by  NAS. 
Also,  the  fleet  fuel  economy  averages 
do  not  represent  any  particular 
manufacturer's  capability,  which  the 
agency  must  consider  in  setting  fuel 
economy  standards. 

Anticipated  Costs  and  Benefits: 

The  NAS  committee  estimated  the 
likely  increases  in  costs  to  consumers 
of  improved  fuel  economy.  The  agency 
calculated  the  expected  increases  in  the 
average  price  of  new  light  trucks  in  MY 
2006  associated  with  the  technically 
achievable  levels,  using  the  data 
contained  in  the  NAS  study.  The 
agency  estimates  that,  at  a  higher- 
confidence  fuel  economy  level,  the 
incremental  retail  price  equivalent  for 
improved  fuel  economy  ranges  from 
$573  to  $1,331  per  vehicle,  and  at  a 


lower-confidence  fuel  economy  level, 
the  range  is  from  $1,205  to  $2,443  per 
vehicle. 

Relative  to  the  MY  1997  standard  of 
20.7  mpg,  at  the  24  mpg  and  25  mpg 
levels  described  in  the  NAS  report  as 
"technically  achievable"  for  light  trucks 
in  MY  2001,  the  per-truck  hfetime  fiiel 
consumption  would  be  reduced  by 
1,002  to  1,253  gallons,  respectively.  At 
the  26  mpg  and  28  npg  levels 
described  in  the  NAS  report  as 
"technically  achievable"  for  light  trucks 
in  MY  2006.  the  per-truck  Ufetime  fiiel 
consumption  would  be  reduced  by 
1,485  and  1.899  gallons,  respectively. 

Using  recent  DOE  fiiel  price  projections 
(and  a  7  percent  annual  discount  rate), 
the  present  values  of  the  above  fuel 
savings  per  vehicle  would  be  S963- 
$1,204  3t  ihe  24-25  mpg  fuel  economy 
levels  and  $1,427-$!, 826  at  the  26-28 
mpg  levels. 

Risks: 

If  such  higher  fuel  economy  levels  are 
f  ained,  there  would  be  substantial 
.letroleum  savings  for  the  nation  as  a 
whole.  A  5-million  units/year  light 
truck  fleet  with  an  average  fuel 
economy  rating  of  20.7  mpg  would 
consume  about  867  million  barrels  of 
petroleum  over  its  operating  life.  At 
average  fuel  economy  levels  of  24.0- 
25.0  mpg.  this  figure  would  be  reduced 
by  14-17  percent,  respectively.  At  26.0- 
28.0  mpg,  this  figure  would  be  reduced 
by  20-26  percent,  respectively. 

Timetable: 


DOT— NHTSA 


Action 


FR  Cite 


ANPRM 

ANPRM  Comment 

Penod  End 
NPRM 


04/06/94    59  FR  16324 
08/04/94 

oa-oo/gs 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Orron  Kee 

Chief,  Motor  Vehicle  Requirements 

Office  of  Market  Incentives 

Department  of  Transportation 

National  Highway  Traffic  Safety 

Administration 

400  Seventh  Street  SW. 

Washington,  DC  20590 

202  366-0846 

RIN:  2127-AF16 


FINAL  RULE  STAGE 


128.  +REDUCE  HEAD  INJURIES  DUE 
TO  CONTACT  WITH  UPPER  VEHICLE 
INTERIOR 

Legal  Autftority: 

15  USC  1392;  15  USC  1407 
CFR  Citation: 

49  CFR  571.201;  49  CFR  571.205;  49 
CFR  571.206;  49  CFR  571.214 

Legal  Deadline: 

NPRM,  Statutory,  January  31,  1993. 
Final.  Statutory,  February  28,  1995. 

Abstract: 

This  action  concerns  improved  head 
impact  protection  from  interior 
components  of  passenger  cars,  that  is. 
from  roof  rails,  pillars,  and  front 
headers.  This  rulemaking  action  and 
notice  of  a  pubUcation  date  for  the 
NPRM  are  required  by  the  NHTSA 
Authorization  Act  of  1991.  This  action 
is  considered  significant  because  of 
safety  and  cost  implications. 

Statement  of  |i|eed: 

This  rulemaking  is  undertaken  to 
alleviate  the  problem  that  head  impacts 
with  the  pillars,  roof  side  rails, 
windshield  header,  and  rear  header 
result  in  nearly  3,400  passenger  car  and 
light  truck  occupant  fatalities  and 
26,000  moderate-to-critical  passenger 
car  and  light  truck  occupant  injuries 
annually.  The  vast  majority  of  these 
fatalities  and  serious  injuries  are 
attributable  to  impacts  with  upper 
interior  components  in  the  front  of  the 
vehicle,  that  is,  components  from  the 
B-pillar  forward.  Although  airbags 
decrease  the  number  of  head  impacts 
with  the  front  header  and  A-pillars,  the 
agency  has  found  a  number  of  cases 
with  front  header  and  A-pillar  strikes 
even  though  the  air  bag  deployed. 

Summary  of  tfte  Legal  Basis: 

Many  occupant  injuries  and  fataUties 
result  from  head  impacts  with  upper 
vehicle  interiors.  In  1980,  the  agency 
initiated  a  research  program  to  support 
upgrading  the  current  interior  impact 
standard  to  provide  occupant 
protection  in  these  impacts.  The  agency 
was  then  directed  by  the  hitermodal 
Surface  Transportation  Efficiency  Act 
(ISTEA)  to  improve  head-impact 
protection  from  interior  components  of 
passenger  cars,  that  is,  from  roof  rails, 
pillars,  and  front  headers.  A  final  rule 


is  to  be  pubUshed  within  24  months 
of  the  NPRM  (2/8/93  58  FR  7506). 

Alternatives: 

Two  sets  of  alternatives  were  analyzed. 
The  first  relates  to  the  injury  criteria. 
The  injury  criteria  are  known  as  Head 
Injury  Criteria  (HICs).  The  higher  the 
HIC,  the  greater  the  possibility  of 
serious  injury.  The  first  set  of 
alternatives  is  whether  an  HIC  of  1,000 
would  be  applicable  to  all  components 
or  whether  an  HIC  of  1 ,000  wouid  be 
applicable  to  all  components  except 
side  components,  and  an  HIC  of  800 
would  apply  to  side  components.  A 
lower  HIC  for  side  components  may  be 
appropriate  since  research  shows  the 
side  of  the  head  is  more  susceptible 
to  injury  than  the  front  of  the  head. 
The  second  set  of  alternatives  relates 
to  whether  the  amendments  would  be 
applicable  to  both  the  fix)nt  and  rear 
seating  areas  of  passenger  cars  and  light 
trucks. 

Anticipated  Costs  and  Benefits: 

At  an  HIC  of  1,000,  costs  were 
estimated  at  $29  per  passenger  car  and 
"  $45  per  light  truck.  At  HICs  of 
800/1,000,  costs  were  estimated  at  $49 
per  passenger  car  and  $68  per  Ught 
trucks. 

Benefits  were  estimated  for  the  injury- 
level  alternatives.  The  Abbreviated 
Injury  Scale  (AIS)  is  used  to  rank 
injuries  by  level  of  severity.  An  AIS 
1  injury  is  a  minor  one,  while  an  AIS 
6  injury  is  one  that  is  currently 
untreatable  and  fatal.  The  benefits  were 
estimated  as  follows: 

If  a^IIC  of  1,000  is  required,  injuries 
resulting  fit>m  head  impacts  in 
passenger  cars  per  year  would  be 
reduced  between  862  and  1,114 
fatalities  and  between  575  and  708  AIS 
2-5  injuries;  injuries  in  Ught  trucks 
would  be  reduced  between  276  and  281 
fatalities  and  between  108  to  116  AIS 
2-5  injuries. 

If  an  HIC  of  800/1,000  is  required, 
head-impact  injuries  would  be  reduced 
for  passenger  cars  between  1.054  and 
1,323  fatalities  and  between  572  and 
1.188  AIS  2-5  injuries;  injuries  in  light 
trucks  would  be  reduced  between  291 
and  311  fatalities  and  between  269  and 
290  AIS  2-5  injuries. 

Risks: 

Estimated  annual  head/face  injuries 
from  contactings  upper  interior 
components  are  2,942  fatalities  and 
22,844  AIS  2-5  injuries  in  passenger 
cars  and  409  fataHties  and  3,162  AIS 
2-5  injuries  in  light  trucks;  a  total  of 
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3.351  fatalities  and  26,006  AIS  2-5 
injuries. 

Timetable: 


Action 


FR  en* 


ANPRM 

ANPRM  Cofnment 

Period  End 
Notice  of  Intent 
NPRM 
NPRM  Comment 

Penod  End 
Final  Action 


08/19/88    53  FR  31712 
10/18/88 

06/05/92    57  FR  24008 
02/08/93    58  FR  7506 
04/09/93 

11/00/94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Analysis: 

Regulatory  Evaluation  02/08/93  (58  FR 

7506) 

Additional  information: 

This  entry  was  formerly  titled:  Side- 
Impact  Protection.  Head/Neck 
Protection,  and  Occupant  Ejection 
Mitigation.  The  agency  published  on 
10/20/93  (58  FR  54099)  a  notice  of  a 
public  hearing  and  reopened  the 
comment  period  until  12/01/93.  This 
title  has  since  been  revised  the  second 
time. 

Agency  Contact' 

Dr.  Patricia  Breslin 

Director 

Office  of  Vehicle  Safety  Standards 

Department  of  Transportation 

National  Highway  Traffic  Safety 

Administration  ^ 

400  Seventh  Street  SW. 

Washington.  DC  20590 

202  366-0842 

RIN:  2127-AB3,'i 


DOT— Federal  Railroad  Administration 
(FRA) 


PRERULE  STAGE 


129.  ♦GENERIC  S"'ANDANr3  FOR 
CORRIDORS  UP  TO  160  MPH 

Legal  Authority: 

45  use  431:  45  USC  438 

CFR  Citation: 

49  CFR  209  to  245 

Legal  Deadline: 
None 


Abstract 

FRA  intends  to  amend  many  of  its 
regulations,  not  necessarily  within  one 
rulemaking  entry,  to  consider  issues 
unique  to  high-speed  operations  up  to 
160  mph.  Some  issues  on  track  and 
power  brakes  are  l)eing  addressed  in 
pending  rulemaldngs.  Other  issues,  for 
example,  equipment  design  and 
inspection,  communications,  intrusion 
detection,  employee  qualifications,  and 
grade  crossings,  may  be  dealt  with  in 
a  comprehensive  rulemaking.  Issues 
such  as  design  of  high-speed  trainsets 
may  require  separate  rulemakings. 
These  actions  are  considered  significant 
because  novel  policy  issues  are  likely 
to  arise  from  this  high-speed-rail 
initiative. 

Statement  of  Need: 

The  Department's  Strategic  Plan  has 
as  two  of  its  goals  the  promotion  of 
safe  and  secure  transportation  and  the 
creation  of  a  new  alliance  between  the 
Nation's  transportation  and  technology 
industries,  which  includes  the 
promotion  of  high-speed  rail  as  a  viable 
transportation  option  in  select 
corridors.  Issuance  of  regulations  that 
will  help  ensure  the  safety  of  the 
emerging  high-speed  operations  will 
protect  passengers,  employees,  and 
other  affected  persons  and  at  the  same 
time  provide  certainty  and  clarity  that 
will  assist  the  designers  and  developers 
of  these  systems  to  plan.  This  is  an 
opportunity  to  build  safety  into  an 
innovative  transportation  alternative 
from  the  very  begirming. 

Summary  of  the  Legal  Basis: 

Under  the  Federal  Railroad  Safety  Act 
of  1970.  the  Federal  Railroad 
Administration  (by  delegation  from  the 
Secretary),  has  regulatory  and 
enforcement  authority  over  all  areas  of 
railroad  safety.  This  plenary  authority 
certainly  covers  the  safety  of  the  new 
high-speed  operations.  In  fact,  the 
statute  was  amended  in  1988  to  clarify 
that  this  authority  e.xtends  to  all  forms 
of  nonhighway  ground  transportation 
that  run  on  rails  or  guideways.  There 
is  currently  no  statutory  or  judicial 
requirement  to  issue  regulations  in  this 
area 

Alternatives: 

Because  this  rulemaking  is  at  such  a 
formative  stage,  it  is  premature  to 
discuss  alternatives.  However,  during 
the  process  of  developing  these  rules. 
FRA  will  consider  all  reasonable 
alternatives.  Given  the  very  nature  of 
the  subject.  FRA  has  made  a 
preliminary  determination  that  some 
direct  regulation  in  the  form  of  setting 


standards  will  be  necessary  to  ensure 
public  and  employee  safety. 

Anticipated  Costs  and  Benefits: 

Having  not  yet  decided  what  specific 
standards  it  intends  to  issue.  FRA 
carmot  yet  provide  an  estimate  of  the 
costs  and  beneBts  of  its  regulatory 
action.  FRA  is  quite  mindful  of  the 
President's  regulatory  philosophy  and 
principles,  as  expressed  in  section  1  of 
Executive  Order  12866.  Accordingly, 
FRA  will  base  any  regulation  it  issues 
on  a  reasoned  determination  that  its 
benefits  justif>-  its  costs.  To  some 
degree,  this  will  require  consideration 
of  the  societal  benefits  (greater 
transportation  efficiency,  improved 
environment,  etc.)  that  high  speed  rail 
operations  are  likely  to  produce. 

Risks: 

Sensible,  well-considered  regulations 
will  reduce  the  safety  risks  associated 
with  rail  transportation  of  passengers  at 
very  high  speeds.  Of  course,  depending 
on  a  variety  of  factors,  the  probability 
of  an  accident  is  not  necessarily  greater 
at  higher  speeds.  However,  the 
consequences  of  an  accident  could  be 
greater  merely  because  of  the  increased 
energy  to  be  dissipated  in  an  accident 
at  higher  speeds.  Passengers  and 
railroad  employees  should  not  have  to 
incur  any  appreciably  greater  risk  using 
high-speed  rail  service  than  they  would 
incur  using  other  modes  of 
transportation  or  lower-speed  rail 
service.  The  challenge  presented  is  to 
reduce  the  risk  to  an  acceptable  level 
without  imposing  requirements  that 
stifle  development.  The  solution,  which 
is  somewhat  technically  complex, 
appears  to  lie  in  ensuring  that  the 
probability  of  collisions  and  other 
impacts  is  restrained  by  appropriate 
accident  avoidance  measures  while,  at 
the  same  time,  the  consequences  of  any 
accident  are  reduced  by  measures 
designed  to  absorb  crash  energy,  protect 
occupants  from  secondary  risks  (such 
as  fire  and  fl>'ing  debris),  and  hasten 
efficient  evacuation  and  emergency 
response.  Of  course.  FRA's  entire  safety 
regulatory  program  focuses  on  reducing 
risks  to  safety  and  health,  and  the 
agency  must  address  certain  risks  more 
immediately  pressing  than  those  posed 
by  operations  that  have  not  yet  begun. 
Accordingly,  while  it  is  important  to 
ensure  that  safety  is  built  into  high- 
speed operations,  FRA  must  devote 
most  of  its  regulatory  resources  to  the 
more  immediate  risks  posed  by  current 
operations,  many  of  which  are  the 
subject  of  pending  statutory 
requirements  for  regulatory  action. 


Timetable: 


Action 


Date 


FR  ate 


ANPRM  03/00/95 

Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 

Analysis: 

Regulatory  Evaluation 

Agency  Contact: 

Daniel  Smith 
Assistant  Chief  Counsel 
Department  of  Transportation 
Federal  Railroad  Administration 
400  Seventh  Street  SW. 
Washington,  DC  20590 
202  366-0635 

RIN:  2130-AA88 

DOT— Federal  Transit  Administration 
(FTA) 


FINAL  RULE  STAGE 


130.  +STATE  RESPONSIBILITY  FOR 
FIXED-GUIDEWAY  SYSTEM  SAFETY 

Legal  Auttiorrty: 

49  USC  5330 

CFR  Citation: 

49  CFR  659 

Legal  Deadline: 

Final,  Statutory.  October  28.  1992. 

Abstract 

Former  section  28  of  the  Federal 
Transit  Act,  as  amended  (now  49  USC 
5330).  directs  the  Federal  Transit 
Administration  to  issue  a  rule  requiring 
States  to  oversee  the  safety  of  rail  fixed 
guidfway  systems  not  regulated  by 
Federal  Railroad  Administration.  This 
rulemalting  would  improve  the  safety 
of  rail  fixed-guideway  systems.  This 
action  is  considered  significant  because 
of  substantial  public  and  congressional 
interest,  and  the  statutory  mandate. 

Statement  of  Need: 

A  "patchwork"  system  of  regulation 
of  rail  fixed-guideway  systems 
(subways,  light  rail  systems,  and 
monorails)  has  developed  throughout 
the  coimtry;  some  systems  regulate 
themselves,  while  others  are  regulated 
by  State  oversight  agencies.  In  1991 
Congress  addressed  this  issue  by 
adding  section  28  to  the  Federal  Transit 


Act,  as  amended,  and  in  doing  so. 
instructed  the  FTA  to  issue  a  regulation 
-    requiring  a  State  to  designate  an  agency 
to  oversee  the  safety  of  rail  fixed 
guideway  systems  within  the  State. 
With  this  rule,  the  FTA  intends  to 
develop  consistency  among  the  States 
and  various  transit  agencies  operating 
rail  fixed  guideway  systems  and  ensure 
that  passengers  have  safe  mass 
transportation. 

Summary  of  the  Legal  Basis: 

This  rulemaking  is  required  bv  section 
28  of  the  FT  Act  (now  49  USC  5330), 
which  applies  only  to  those  States  in 
which  a  rail  fixed-guideway  system 
operates  that  is  not  regulated  by  the 
Federal  Raihoad  Administration  (FI^). 
and  requires  any  such  State  to 
designate  a  State  oversight  agency  to 
be  responsible  for  overseeing  the  rail- 
fixed  guideway  system's  safety 
,    practices.  FTA  is  required  to  issue  a 
rule  implementing  the  program,  and 
may  withhold  Federal  funds  if  a  State 
fails  to  implement  the  rule.  The 
provision  was  added  to  the  FT  Act  by 
the  1991  Intermodal  Surface 
Transportation  Efficiency  Act. 

More  specifically,  the  statute  describes 
the  responsibilities  of  the  State,  the 
agency  the  State  designates  to  provide 
safety  oversight,  and  the  type  of 
activities  the  agency  is  expected  to 
carry  out.  In  most  instances,  this  entity 
will  be  an  agency  of  the  State  because 
most  rail  fixed-guideway  systems 
operate  in  only  one  State,  but  where 
a  rail  fixed-guideway  system  operates 
in  more  than  one  State,  the  statute 
permits  the  affected  States  to  designate 
any  entity,  other  than  the  transit  agency 
itself,  to  oversee  that  rail  fixed- 
guideway  system. 

Whether  the  oversight  agency  is  a  State 
agency  or  some  other  entity,  it  must 
require  each  affected  transit  agency  to 
create  a  system  safety  program  plan, 
which  the  oversight  agency  reviews  and 
approves.  The  oversight  agency  also 
must  investigate  accidents  and 
hazardous  conditions.  Once  a 
hazardous  condition  has  been 
discovered,  the  oversight  agency  must 
require  the  transit  agency  to  correct  or 
eliminate  it. 

If  a  State  has  not  met  these 
requirements  by  September  30.  1994,  or 
has  not  made  adequate  efforts  to 
comply  with  them,  the  Secretary  may 
withhold  up  to  5  percent  of  the  fiscal 
year  1995  (or  subsequent  year)  section 
9  apportionment  attributable  to  the 
State  or  an  affected  urbanized  area  in 
the  State.  (The  section  9  program,  the 
basic  transit  program  upon  which  cities 


rely  for  their  transportation  needs, 
provides  capital  and  operating 
assistance  to  urbanized  (50,000  or  more 
in  population)  areas.  Section  9  funds 
are  apportioned  by  a  statutory  formula 
based  on  population  and  population 
density  for  areas  under  200.000  in 
population;  and  on  population, 
population  density,  and  transportation 
data  for  areas  over  200.000  in 
population.) 

Alternatives: 

Because  this  rule  is  mandated  by 
Congress,  FTA  has  not  considered  anv 
nonregulatory  ways  to  address  this 
issue.  Through  the  rulemaking  process, 
however,  we  have  sought  to  give  the 
affected  States  a  variety  of  options, 
especially  since  several  States  have  in 
place  an  existing  oversight  system.  We 
note,  however,  that  the  statute 
describes,  jn  some  detail,  the  role  of 
the  State  oversight  agency  and  we  ha\  e 
limited  the  alternatives  to  those  which 
meet  the  requirements  of  section  28. 

The  Federal  Transit  Administration 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  in  the 
Federal  Register  on  June  25.  1992,  at 
57  FR  28572,  and  a  notice  of  proposed 
rulemaking  (NPRM)  on  December  9, 
1993,  at  58  FR  64856.  In  the  ANPRM, 
the  public  was  asked  to  comment  about 
a  variety  of  issues,  particularly 
concerning  the  role  of  the  State 
oversight  agency.  At  issue  was  whether 
FTA  should  prescribe  in  detail  the 
structure  and  duties  of  the  oversight 
agency,  whether  FTA  should 
promulgate  general  minimum 
guidelines,  or  whether  FTA  should 
allow  the  localities  to  decide  for 
themselves  how  they  would  like  to 
structure  the  oversigh  i  agency  and  the 
oversight  process.  We  continue  to 
address  ttds  issue  in  the  NPRM  stage 
of  the  rulemaking  process. 

Anticipated  Costs  and  Benefits: 

FTA's  regulatory  evaluation  estimated 
that  implementing  the  rule  would  save 
2  lives  and  prevent  195  injuries 
annually  and  would  cost  FTA,  the  State 
oversight  agencies,  and  the  transit 
agencies  $1,274,300  during  the  first 
year,  and  $11,352,100  over  10  years. 
The  figures  for  the  first  year  include 
the  one-time  start-up  costs  for  all  the 
agencies  involved. 

Risks: 

The  primary  intent  of  the  rule  is  to 
improve  the  safe  operation  of  rail  fixed- 
guideway  systems,  which  may  mean  a 
reduction  in  the  number  of  accidents 
and  injuries  occurring  during  the 
operation  of  a  rail  fixed-guideway 
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system  and  a  consequent  lowering  of 
health  care  costs. 

Although  the  inteot  of  section  28  is  to 
increase  the  safBty  of  rail  &xed- 
guideway  systems,  it  does  not  authorize 
the  FTA  to  regulate  them,  and  hence, 
does  not  greatly  expand  PTA's  very 
limited  safety  authority  Instead,  it 
requires  FTA  to  require  rail  fixed- 
guideway  systems,  through  the  State 
oversight  agency,  to  adopt  a  proactive 
process  to  ensure  the  safe  operation  of 
the  system.  While  mass  transit  is  one 
of  the  most  reliable  and  safe  modes  of 
transportation,  the  sheer  volume  of 
passengers  transported  at  any  one  time 
shows  the  magnitude  of  the  risk  of  a 
catastrophic  accident--a  relatively 
minor  operational  or  mechanical  failure 
could  endanger  many  transit  riders. 

Timetable: 


DOT — Research  and  Special  Proyama 
Administration  (RSPA) 


Action 


Data  FA  C»1a 


Public  Hearing  No«c«  06/11/92    57  FR  24768 

ANPRW  061^5/92    57  FR  28672 

ANPRM  Ccmmenl  08/24/92 

PenodEnd 

NPRM  12,'0ft'93    58  FR  64866 

NPRM  Comrpeot  02/07/94 

PenodEnd 

Hearing  Notice;  02-28/94    59  FR  9460 

Ejrtanaion  of 
Comment  Period  to 
03/08/94 

Final  Action  10^00/94 

Small  Entities  AffactMh 
None 

Government  Levels  Affected: 
State 

Analysis: 

Regulatory  Flexibihty  Analysis; 
Regulatory  Evaluation  12/09/93  (58  FR 
64856) 

Agency  Contact 

Nsncy  Zaczeii 
Attorney  Advisor 
[Jepartment  of  Transportation 
Federal  Transit  Administration 
400  Seventh  Street  SW 
Washington.  DC  20590 
202  366-401 1 

RIN:  2132-AA39 


PROPOSED  RULE  STAGE 


131.  ♦HKff>nOVEMeNTS  TO 
HAZARDOUS  MATERIALS 
IDENTIFICATION  SYSTEMS 

Legal  Authority: 

49  use  1803  to  1808 

CFR  Citation: 

49CFR172 

Legal  Deadline: 

Final,  Statutory.  June  16.  1992. 
complete  rulemaking  on  central 
reporting  system  and  computerized 
telecommunications  data  center. 

Final.  Statuiory.  May  16,  1993. 
complete  rulemaking  onconlinually 
monitored  telephone  systems. 

Final.  Statutory,  May  16.  1993.  final 
rule  on  improving  system  for 
placarding  vehicles  transporting 
hazardous  materials. 

Abstract: 

This  rulemaking  proposes  to  determine 
methods  of  improving  the  current 
system  of  placarding  vehicles 
transporting  hazardous  materials;  to 
determine  the  feasibihty  and  methods 
for  establishing  a  central  reporting 
system  and  computerized 
telecommunicatiuns  data  center  for 
daily  hazardous  materials  shipments  in 
all  modes;  and  to  evaluate  the  seed  and 
safety  benefits  of  requiring  carriers  to 
establish  a  continually  monitored 
telephone  system  to  provide 
information  and  assistance  to 
emergency  responders.  This  action  is 
required  by  section  25  of  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990.  This  rulemaking  is 
considered  significant  because  of 
substantia]  public  interest  and  safety 
implications. 

Statement  of  Need: 

S(H:rions  25  and  26  of  the  Hazardous 
Materials  Transportation  Uniform 
Safety  Act  of  1990  require  DOT  to 
initiate  rulemaking  to  determine 
methods  of  improving  the  current 
system  of  placarding  vehicles 
tran^jorting  hazardous  materials;  to 
determine  methods  for  estabUshing  and 
operating  a  central  reporting  system 
and  computerized  telecommunication 
data  center  that  can  provide 
information  to  faciUtate  responses  to 
accidents  and  incidents  involving  the 


transportation  of  hazardous  materials: 
and  to  study  the  feasibility  of  requiring 
carriers  of  hazardous  materials  to 
establish  continually  monitored 
telephone  systems-  equipped  to  provide 
emergency  response  information. 
Although  the  National  Academy  of 
Sciences,  in  its  report  to  Congress  and 
DOT.  did  not  support  implementation 
of  a  central  reporting  system  and 
computerized  data  communications 
center,  it  did  identify  certain  areas  in 
the  current  system  of  hazardous 
materials  identification  that  could  be 
improved  incrementally. 

Summary  of  the  Legal  Basis: 

The  Hazardous  Materials 
Transportation  Uniform  Safety  Act  of 
1990  requires  DOT  to  initiate  a 
rulemaking  to  determine  methods  of 
improving  the  current  system  of 
placarding  vehicles  transporting 
hazardous  materials;  to  determine 
methods  for  establishing  and  operating 
a  central  reporting  system  and 
computerized  telecommunications  data 
center  that  can  provide  information  to 
facilitate  responses  to  accidents  and 
incidents  involving  the  transportation 
of  hazardous  materials;  and  to  study 
the  feasibility  of  requiring  carriers  of 
hazardous  materials  to  establish 
continually  monitored  telephone 
systems  equipped  to  provide  emergency 
response  information. 

Alternatives: 

In  an  advance  notice  of  proposed 
rulemaking,  IXDT  asked  a  series  of  66 
questions  addressing  three  primary 
areas  of  regulation:  improvements  to 
the  current  hazard  communication 
system,  involving  labeling  and 
placarding;  the  need  and  feasibility  of 
establishing  a  central  reporting  system 
and  data  communications  center,  and 
the  need  and  feasibility  of  requiring 
carriers  to  maintain  a  24-hour 
emergency  response  telephone  number. 
Various  alternatives  have  been 
evaluated  in  the  notice  of  proposed 
rulemalung.  which  will  propose  an 
incremental  increase  in  improving  the 
current  hazard  communication  system. 

Anticipated  Costs  and  Benefits: 

At  this  time,  RSFA  has  limited 
information  on  the  costs  and  beneHts 
associated  with  issuing  regulations  on 
improvements  to  the  hazard 
communication  system,  including 
placarding,  establishment  and 
continuing  costs  for  a  central  reporting 
system  and  computerized  data  center. 
or  for  a  continually  monitored  carrier 
telephone  number  for  information  on 
hazardous  materials  accidents  and 


incidents.  Various  options  are  being 
evaluated,  and  the  costs  associated  with 
these  options  and  proposed 
requirements  are  included  in  a  draft 
regulatory  evaluation  as  part  of  the 
docket.  RSPA  will  continue  to  assess 
the  costs  and  benefits  associated  with 
the  proposed  requirements  as 
additional  information  is  obtained 
through  the  rulemaking  process. 

Risks: 

Over  the  last  25  years.  DOT  has 
developed  a  comprehensive  hazardous 
materials  transportation  regulatory 
system.  This  system  encompasses 
various  aspects  of  hazardous  materials 
transportation,  including  hazardous 
materials  classification  criteria, 
packaging  standards  for  hazardous 
materials,  training  of  hazardous 
materials  workers,  handling 
requirements  for  transportation 
workers,  and  hazardous  communication 
requirements,  including  shipping 
papers,  package  marking  and  labeling, 
vehicle  placarding,  and  emergency 
response  information  requirements.  The 
changes  proposed  in  this  notice  of 
proposed  rulemaking  are  consistent 
with  the  overall  approach  of  DOT  to 
ensure  the  safe  transportation  of 
hazardous  materials.  These  incremental 
improvements  to  safety  will  provide 
emergency  responders  with  better 
identification  of  the  hazardous 
materials  involved  in  the  incident  and 
will  enable  them  to  better  protect 
themselves  and  the  public. 

Timetable: 


Action                          Date 

FR  ate 

ANPRM                        06/09/92 

57  FR  24532 

ANPRM  Comment       08/05/92 

57  FR  34542 

Period  Extended  to 

10/09/92 

ANPRM  Comment       08/10/92 

Period  End 

NPRM                           08/15/94 

59  FR  41848 

Pubtic  Hearing  Notice  08/15/94 

59  FR  41848 

NPRM  Correction        oa'26/94 

59  FR  44230 

Correction  to  08/26/9408/30/94 

59  FR  44795 

Correction 

NPRM  Comment          12/02/94 

Penod  End 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Analysis: 

Regulatory  Evaluation  08/15/94  (59  FR 

41848) 

Additional  Information: 

Docket  HM-206.  Formerly  entitled 
"Improving  Hazardous  Materials 


Identification:  Placarding; 
Reporting/Tracking;  and  Continually 
Monitored  Telephone  Systems." 

Agency  Con  tact:' 

J.  Potter/H.  Engrum 

Department  of  Transportation 

Research  and  Special  Programs 

Administration 

400  Seventh  Street  SW. 

Washington.  DC  20590 

202  366-4488 

RIN:  2137-AB-5 


DOT— RSPA 

132.  +INCREASED  INSPECTION 
REQUIREMENTS 

Legal  Authority: 

49  use  1672|g);  49  LSC  2002(k) 

CFR  Citation: 

49  CFR  192;  49  CFR  195 

Legal  Deadline: 

Final.  Statutory.  October  24,  1995. 

Abstract: 

This  rulemaking  would  require  gas 
pipelines  in  high-density  population 
areas  and  hazardous  liquid  pipelines  in 
those  areas  and  in  environmentally 
sensitive  areas  or  navigable  waterways 
to  be  inspected  periodically  by  internal 
inspection  devices  or  equivalent  means. 
This  action  is  considered  significant 
because  of  substantial  public  interest. 

Statement  of  Need: 

Gas  transmission  and  hazardous  hquid 
pipelines  in  high-density  population 
areas  and  hazardous  liquid  pipelines  in 
environmentally-sensitive  areas  or 
navigable  waterways  expose  more 
people  and  the  environment  to  the 
potential  hazards  oMine  failures  than 
do  similar  pipelines  in  other  locations. 
Many  failures  in  these  areas  are  due 
to  the  growth  of  hidden  time-dependent 
defects,  such  as  material  flaws, 
corrosion,  and  gouges  fi-om  excavation 
damage.  Early  detection  and  removal  of 
time-dependent  defects  in  high-risk 
areas  through  frequent  inspections  may 
be  a  cost-effective  way  to  prevent 
accidents  and  the  consequent  damage 
to  people  and  the  environment. 

Summary  of  the  Legal  Basis: 

Sections  103  and  203  of  the  Pipeline 
Safety  Act  of  1992  require  the  Secretar\' 
to  issue  regulations  requiring  operators 
to  inspect  periodically  certain 
pipelines,  and  to  specify  the 
circimistances,  if  any,  under  which  an 
instrtunented  internal  inspection  device 
shall  be  used. 


Alternatives: 

The  alternatives  imder  consideration 
are  possible  definitions  of  "high- 
density  population  area  ', 
"enviromnentally  sensitive  area,  and 
"navigable  waterway",  and  the  means 
of  inspection  that  may  be  equivalent  to 
internal  inspection  devices. 

Anticipated  Costs  and  Benefits: 

The  potential  costs  and  benefits  of  this 
action  have  not  yet  been  determined. 

Risks: 

The  magnitude  of  the  risk  this  action 
is  intended  to  mitigate  is  illustrated  bv 
our  latest  published  statistics.  For 
example,  in  1991.  at  least  74  of  210 
accidents  involving  hazardous  liquid 
pipelines,  or  35  percent,  involved 
causes  that  might  have  been  prevented 
by  timely  inspection.  (This  number 
excludes  accidents  where  the  cause  was 
reported  as  excavation  damage.)  For  gas 
transmission,  comparable  numbers  are 
18  of  71  accidents,  or  25  percent.  An 
example  of  the  risk  that  could  be 
lessened  by  this  action  is  the  failure 
on  March  28.  1993.  near  Reston. 
Virginia,  of  a  36-inch  petroleum 
pipeline  operated  by  the  Colonial 
Pipeline  Company.  An  unrepaired 
gouge  that  had  occurred  either  during 
construction  or  later  by  excavation 
damage  led  to  a  spill  of  over  30,000 
gallons  of  diesel  fuel  into  the  Sugarland 
Run  creek. 

The  effect  of  this  action  in  reducing 
the  overall  risk  of  time-dependent 
defects  is  still  imder  study.  However, 
it  would  depend  on  the  proportion  of 
accidents  that  occur  on  lines  in  high- 
density  population  areas, 
environmentally  sensitive  areas,  and 
navigable  waterways,  and  on  the 
capability  and  frequency  of  inspection 
method.  Because  the  risk  of  time- 
dependent  defects  is  caused  to  some 
extent  by  unrepaired  excavation 
damage,  the  rulemaking  on  excavation 
damage  prevention  programs  also  mav 
reduce  this  risk. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/00.S4 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Analysis: 

Regulatory  Evaluation  12/00/94 


UMI 
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Agency  Contact 

I..  M  Farrow 

Departmanl  of  Tniwportaliaa 

Research  and  Special  Proftcams 

AdiaimstxalioQ 

400  Seventh  Sinat  SW. 

Washingtoo.  DC  aOSSCMWOl 

202  366-2392 

RIN:  2137-AC38 

DOT— RSPA 

133.  ♦EMERGENCY  FLOW- 
RESTRICTING  DEVICES 

Legal  Atfthoftty: 

49  use  2002 

CFRCItalioiK 

49  CFR  195 

Lagal  Deadlin*: 

Final.  Sututory.  October  24.  1996 

Atatract 

This  rulemaking  teould  specif3r  those 
circujnstancee  imdar  which  operators  of 
hazardous  liquid  pipelines  are  required 
to  use  emcfMBcy  ikiw-rastricting 
devices,  ana  odiar  prooadures.  systems, 
and  equipment  to  delact  and  locale 
pipeline  rupture*  and  miaioUae 
release*.  This  action  is  considered 
signifk»r.t  because  of  substantial  public 
interest 

Statamem  of  Naad: 

The  adverse  safety  and  environmeatal 
effects  of  pipeline  accidents  are  of^en 
the  resuh  of  an  operator's  foilure  to 
rapidly  d«>r«^  and  locate  a  leak  and  to 
rapidly  sh^tt  down  the  pipeline. 
Quicker  r*^punse  to  pipeline  leaks 
through  Ih^  strategic  placement  and  use 
of  emergrnry  flow-restricting  devices, 
with  a  rt>liaMa  laak  detection 
capability,  can  laduce  the  ambunt  of 
liquid  spilled  into  the  environment  and 
the  consequent  damages  to  life  and 
property. 

Summary  of  ttia  Lagat  Baais: 

Section  212  of  the  Pipeline  Safety  Act 
of  1992  re(juires  the  Secretary  to  survey 
and  assess  the  effectiveness  of 
emergency  flow-restricting  devices 
(iiiclu(img  remotely  controlled  valves 
and  check  valves)  and  other  equipment 
used  to  detect  and  locate  pipeline 
ruptures  and  minimize  product 
releases.  Section  212  requires  the 
Secretary,  within  2  years  after 
completing  the  survey  and  assessment. 
to  issue  regulatioiM  prescribing  the 
circumstances  under  which  operators  of 
hazardous  liquid  pipeline  facilities 
must  use  emergency  flow-restricting 
devices  or  other  equipment. 


Attamattvaa: 

The  alternatives  under  consideration 
are  different  types  of  emergency  flow- 
restricting  devices  and  aaaociated  leek 
detection  systems,  and  the  sites  that 
would  maximize  the  usefulness  of  these 
devices  and  systems. 

Antlcipatad  Costs  and  DanaWts. 

The  potential  costs  and  benefits  of  this 
action  have  not  yet  been  determined. 

Risks: 

This  action  addresses  the  increased 
risks  to  safety  and  the  environment  that 
result  from  tlie  Lack  of  prompt  response 
to  a  line  leak.  Although  the  magnitude 
of  potential  risk  reduction  has  not  yet 
been  determined,  an  example  of  the 
type  of  accident  that  this  action  might 
mitigate  is  the  1989  spill  from  an 
Exxon  pipeline  in  the  harbor  between 
New  York  and  New  Jersey.  Oer 
500.000  gallons  of  No.  2  fuel  oil 
entered  the  watn  from  a  gash  in  the 
pipeline.  A  laak  datectjon  system  that 
had  been  malfunctioning  for  12  years 
failed  to  alert  the  operator  to  shut  down 
the  pipeline  inunediataly. 

This  action  is  related  to  an  action 
required  by  the  Oil  Pollution  Act  of 
1990.  This  other  action,  now  in  effect 
under  an  interim  final  rule,  but  subject 
to  change,  requires  operators  to  develop 
and  execute  approved  oil  spill  response 
plans.  Both  actions  are  directed  toward 
improving  operators*  accident  response 
capabilities  and  minimizing  accident 
consequences. 

Tlm4 


Action 


FR  Ot* 


ANPRM 
ANPRM  Commem 

Period  End 
NPRM 


01/1fl/94 

04/19^94 

12A)(V94 


50  FR  2802 


Smalt  Entttles  Affected: 
None 

Government  Levels  Affected: 

None 

Analysis: 

Regulatory  Evaluation 

Agency  Contact 

L  Ulricb 

Department  of  Transportation 

Research  and  Special  Programs 

Administration 

400  Seventh  Street  SW. 

Washington,  DC  20590-0001     . 

202  366-2392 

RIN:  2137-AC39 


DOT— ^Nartlhna  AAiUivistralk>n 
pivA49 


PnOPOSEO  RULE  STAGE 


134.  -K^ARGO  PREFERENCE— U.S.- 
FLAG  VESSELS;  UNIFORM 
CONTRACTING  REQUIREMENTS  FOR 
FEDERAL  PROGRAM  PARTICIPANTS 

Legal  Authorf^. 

46  app  use  1241(b) 

CFR  Citation: 

46  CFR  381 

Legal  Deadtina: 

None 

At>stract: 

MARAD  is  proposing  amendments  to 
its  cargo  preference  regulations 
intended  to  ensure  that  U.S.-flag 
carriers  of  preference  cargoes  be 
allowed  to  carry  such  cargoes  subject 
to  standard  commercial  contract  and 
contract  tender  terms  that  will  allow 
them  to  avoid  economic  harm  from 
discriminatory  practices.  This  is 
considered  a  significant  regulatory 
action  because  it  may  create  a  serious 
inconsistency  with  an  action  taken  or 
planned  by  another  agency. 

Statement  of  Need: 

The  NPRM  will  propose  a  uniform 
charter  party  to  be  executed  by  the  U.S. 
vessel  owner  and  the  charterer  with 
respect  to  the  carriage  of  agricultural 
commodity  preference  cargoes  and 
would  also  require  MARAD  approval  of 
all  freight  tenders  for  such  preference 
cargoes.  This  action  is  needed  to 
eliminate  charter  party  terms  that  are 
at  variance  with  generally  accepted 
commercial  terms  and  which 
discriminate  against  U.S.-flag  carriers  of 
agricultural  commodity  preference 
cargoes. 

Summary  of  the  Legal  Basis: 

The  legal  basis  for  this  action  is 
section  901(b)  of  the  Merchant  Marine 
Act,  1936.  as  amended,  46  App  U.S.C. 
1241(b),  granting  MARAD  (by 
delegation  from  the  Secretary  of 
Transportation)  authority  to  issue 
regulations  that  are  binding  on  eveiy 
department  or  agency  having 
responsibility  for  administering  cargo 
preference  ptograms.  This  authority  has 
been  affirmed  specifically  with  respect 
to  the  content  of  this  rulemaking  by 
a  decision  by  the  Department  of  Justice, 
Office  of  Legal  Counsel,  dated  April  19, 
1994. 


Altematives: 

Alternatives  to  the  action  would  be  to 
allow  these  discriminatory  practices  to 
continue,  or  to  attempt  ad  hoc 
negotiation  of  many  individual  charter 
parties  with  acceptable  terms. 

Anticipated  Costs  and  Benefits: 

It  is  anticipated  that  the  requirement 
for  MARAD  approval  of  all  freight 
tenders  and  the  inL'oduction  of  a 
uniform  charter  party  will  result  in  an 
average  savings  of  S5/metric  ton  of 
agricultural  commodities  shipped 
under  the  agricultural  assistance 
programs,  with  an  annual  cost  saving 
of  $30  million,  or  about  20  perr;ent  of 


the  USDA/DOT  1993  budget  for  U.S.- 
flag  ocean  freight  difTerential  of  $153 
million. 

Timetable: 


Action 


Data 


FRClte 


NPRM  10AX)e94 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
Federal 

Sectors  Affected: 

441  Deep  Sea  Foreign  Transportation  of 
Freight 


Analysis: 

Regulator)-  Evaluation 

Agency  Contact: 

Judith  Blackman 

Director,  Office  of  National  Cargo  and 

Compliance 

Department  of  Transportation 

Maritime  Administration 

400  Seventh  Sueet  SW. 

Washington,  DC  20590 

202  366-4610 

RIN:  2133-AA95 

BILUNG  CODE  49■H^*2■P 


UMI 


57168     Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  The  Regulatory  Plan 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14,  1994  /  The  Regulatory  Plan     57169 


DEPARTMENT  OF  THE  TREASURY 
(TREAS) 

Regulatory  Ptan  for  Fiscal  Year  1995 
Background 

The  Department  of  the  Treasury  is 
composed  of.  in  addition  to 
Departmental  Offices,  a  number  of 
ofnccs  and  bureaus  which  have 
responsibiUty  for  a  wide  range  of 
regulations.  The  primary  missions  of  the 
Department  include: 

•  Protecting  and  collecting  the  revenue 

under  the  Internal  Revenue  Code  and 
customs  laws: 

•  Supervising  national  banks  and  thrift 
institutions; 

•  Managing  the  fiscal  operations  of  the 
Federal  Government; 

•  Enforcing  laws  relating  to 
counterfeiting.  Federal  Government 
securities,  ^rearms  and  explosives, 
foreign  commerce  in  goods  and 
financial  instruments,  and  smuggling 
and  trafficking  in  contraband; 

•  Protecting  the  President.  Vice 
President,  and  certain  foreign 
diplomatic  personnel; 

•  Training  Federal.  State,  and  local  law 
enforcement  officers;  and 

•  Producing  coins  and  currency. 

While  implementing  its  wide-ranging 
regulatory  responsibilities.  Treasury  has 
aggressively  pursued  opportunities  to 
reduce  regulatory  burdens,  to  reach  out 
to  the  public  for  input  when  it 
promulgates  regulations,  and  to  provide 
clear,  concise  guidance  for  the  many 
complicated  statutes  the  Department 
administers.  For  example,  shortly  after 
the  .administration  took  office.  Treasury 
consuhed  with  other  banking  regulators, 
the  banking  industry,  the  business 
community,  and  consumer  groups  to 
assemble  a  regulatory  relief  package  to 
address  the  credit  crunch.  And  the 
Department's  efforts  did  not  stop  there: 
The  Department's  Office  of  the 
Comptroller  of  the  Currency  began  a 
project  to  review.  simpUfy.  and  reduce 
the  numlwr  of  regulations  it  administers 
regarding  national  banks. 

Themes  and  Priorities  for  Fiscal  Year 
1995 

To  fulfill  the  regulatory  principles 
announced  by  the  President  in 
Executive  Order  (E.O.)  12866.  the 
Treasury  Department  has  the  following 
themes  and  priorities  for  fiscal  year 
1995; 

•  We  will  continue  to  improve  the 
efficienc)  of  collection  operations 
under  the  tax  code  through  additional 
automation  of  taxpayer  filing,  and  we 
vill  seek  to  improve  taxpayer 


compliance  with  complex  tax  statutes 
by  providing  additional  guidance  in  a 
number  of  areas. 

•  In  banking  and  finance,  we  will 
continue  to  reduce  the  regulatory 
burden,  where  possible,  by  deleting 
regulatory  requirements,  and  we  will 
continue  to  coordinate  with  other 
banking  regulators  to  ensure  that  we 
implement  common  statutory 
schemes  through  uniform  regulatory 
reouirements. 

•  In  the  law  enforcement  arena,  we  will 
continue  to  reach  out  to  law-abiding 
citizens  to  get  their  input  when  we 
use  regulations  to  enforce  statutory 
mandates  -n  that  law-enforcement 
compliaite  costs  for  businesses  are 
kept  to  a  minimum. 

•  To  improve  the  ability  of  U.S. 
companies  and  consumers  to  reap  the 
benefits  of  eVpanding  international 
trade,  we  will  improve  the  efficiency 
of  Customs  operations,  and  finalize 
regulations  implementing  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  its  Customs 
modernization  provisions. 

Consistent  with  these  themes  and 
priorities,  and  our  statutory 
responsibilities  to  implement  the  laws 
as  enacted  by  the  Congress  and  signed 
by  the  President,  we  will  continue  to 
look  for  opportunities  to  delete 
unnecessary  regulations,  seek  maximum 
public  input  in  the  promulgation  of 
regulations,  and  improve  our  internal 
regulatory  processes.  A  more  detailed 
description  of  our  regulatory  priorities 
follows. 

Statement  of  Regulatory  Priorities 

Departmental  Offices     ■ 

Office  of  the  Under  Secretary  for 
Enforcement 

Office  of  Financial  Enforcement 

The  Bank  Secrecy  Act  (BSA) 
authorizes  the  Secretary  of  the  Treasury 
to  issue  regulations  requiring  financial 
institutions  to  maintain  records  and  file 
reports  determined  to  have  a  high 
degree  of  usefulness  in  criminal,  tax,  or 
regulatory  proceedings.  These 
regulations,  codified  at  31  CFR  part  103, 
are  developed  by  the  Office  of  Financial 
Enforcement  (OFE)  and  issued  by  the 
Director  of  the  Financial  Crimes 
Enforcement  Network  (FinCEN)  in  the 
Office  of  the  Under  Secretary  for 
Enforcement.  The  purpose  of  these 
regulations  is  to  combat  financial  crime, 
particularly  money  laundering. 

OFE  has  sought  to  reduce  the  cost  and 
burden  of  compliance  with  BSA 
regulations  and  to  enhance  the  utility  of 
those  regulations  to  law  enforcement. 
To  this  end,  OFE  is  working  to 


•  Simplify  the  Currency  Transaction 
Report  (CTR); 

•  Streamhne  and  simplify  the  BSA 
process  for  exempting  certain 
accounts  from  BSA  currency 
transaction  reporting  requirements; 

•  Clarify  existing  regulations  defining 

non-bank  financial  institutions  that 
are  subject  to  BSA  regulations; 

•  Develop  regulations  requiring,  and 

improve  existing  mechanisms  for,  the 
reporting  of  suspicious  transactions; 

•  Develop  regulations  requiring 

financial  institutions  to  implement 
"Know  Your  Customer"  procedures; 
and 

•  Reduce  the  substantial  recordkefiping 
requirements  applicable  to  the  sale  of 
money  orders  and  other  similar 
monetary  instruments. 

To  comply  with  the  principles  and 
philosophy  of  E.O.  12866.  the 
Department  has  initiated  extensive 
consultation  with  financial  institutions 
and  persons  affected  by  BSA  reporting 
and  recordkeeping  requirements  to 
tailor  regulations  that  impose  the  least 
amount  of  burden.  In  1993.  the 
Department  convened  an  interagency 
Money  Laundering  Task  Force  staffed 
by  experienced  agents  and  regulators 
from  Treasiuy  bureaus  with  BSA 
compliance  and  money-laundering 
-responsibilities.  This  Task  Force 
undertook  a  comprehensive 
examination  of  Treasury's  BSA 
regulatory  programs,  with  a  special 
focus  on  the  manner  in  which  Treasury 
exercises  its  BSA  authority. 

The  Task  Force  made 
recommendations  to  the  Bank  Secrecy 
Act  Advisory  Group  (Advisory  Group) 
established  by  the  Department,  which 
consists  of  representatives  from 
financial  institutions  and  trades  and 
businesses  affected  by  ttie  requirements 
of  the  BSA  and  section  60501  of  the 
Internal  Revenue  Code  of  1986,  plus 
staff  from  Treasury,  the  Department  of 
Justice,  and  the  White  House  Office  of 
National  Drug  Control  Policy.  The      ' 
Advisory  Group  is  considering 
alternative  regulatory  approaches  and 
formulating  recommendations 
concerning  the  BSA  to  Treasury  policy 
officials. 

During  fiscal  year  1995,  OFE  will 
accord  priority  to  regulations 
concerning  recordkeeping  requirements 
for  international  and  domestic  funds 
transfers,  requirements  for  the  inclusion 
of  certain  information  in  funds  transfer 
payment  orders,  and  the 
implementation  of  new  anti-money 
laundering  procedures  and  programs. 
These  regulatory  projects  are  described 
below. 


In  addition,  OFE  will  determine 
whether  to  withdraw  its  proposed  rules 
regarding  the  mandatory  aggregation  of 
currency  transactions  and  filing  of  CTRs 
by  magnetic  media.  Enhanced  computer 
technology  for  the  tracking  and 
reporting  of  financial  transactions  may 
permit  OFE  to  achieve  the  objectives  of 
its  proposed  regulations  through 
alternative  means.  These  alternative 
methods  may  permit  the  design  of  rules 
that  achieve  the  Department's  regulatory 
objective  in  a  more  cost-effective 
manner,  consistent  with  the  principles 
ofE.O.  12866. 

Internal  Re'^enue  Sen-ice 

The  Internal  Revenue  Service  (IRS) 
promulgates  regulations  that  interpret 
and  implement  the  Internal  Revenue 
Code  and  related  tax  statutes.  Consistent 
with  E.O.  1 2866,  the  IRS  adheres  to  the 
following  principle  in  developing  its 
regulations: 

To  carry  out  the  tax  policy  determined  by 
Congress  fairly,  impartially,  reasonably, 
and  practically,  talcing  into  account 
rational  tax  policy,  the  intent  of  Congress, 
the  realities  of  relevant  transactions,  the 
need  for  the  Government  to  administer  the 
rales  and  monitor  compliance,  and  the 
overall  integrity  of  the  Federal  tax  system. 

The  goal  of  the  IRS  is  to  make  the 
regulations  practical  and  user-friendly 
by  providing  guidance  that  is  as  clear 
and  simple  as  possible.  Most  IRS 
regulations  interpret  tax  statutes  to 
resolve  ambiguities  or  fill  gaps  in  the  tax 
statutes. 

During  fiscal  year  1995,  the  IRS' 
priorities  will  include  the  following 
regulations  interpreting  and 
implementing  tax  provisions  contained 
in  the  Omnibus  Budget  Reconcihation 
Act  of  1993  (OBRA  1993)  and  the  North 
American  Free  Trade  Agreement 
(NAFTA)  Implementation  Act: 

•Electronic  Funds  Transfer  for  Tax 
Deposits.  Currently,  certain  taxpayers 
are  required  to  deposit  taxes  with  an 
authorized  govenunent  depository 
(generally,  a  commercial  bank  or 
savings  institution  or  a  Federal 
Reserve  bank)  by  various  dates 
specified  in  regulations.  Each  deposit 
must  be  accompanied  by  a  form  (Form 
8109.  Federal  Ta»  Deposit  Coupon) 
which  contains  tax  and  taxpayer 
information.  Tlio  government 
depository  processes  the  form  and 
forwards  it  to  the  appropriate  IRS 
Service  Center. 
NAFTA  amended  the  Internal 
Revenue  Code  to  authorize  the 
issuance  of  regulations  that  are 
necessary  for  the  development  ai.d 
implementation  of  an  electronic  funds 


transfer  system  to  replace  the  current 
form-based  system  for  the  collection 
of  depository  taxes.  The  new  system 
will  be  phased  in  over  a  period  of 
several  years,  beginning  with  fiscal 
year  1994.  (Note:  A  related  regulation 
to  be  issued  by  the  Financial 
Management  Service  is  described 
below.) 

•Substantiation  of  Certain  Charitable 
Contributions.  OBRA  1993  amended 
the  Internal  Revenue  Code  by  not 
allowing  a  deduction  for  a  charitable 
contribution  of  $250  or  more  unless 
the  donor  obtains  contemporaneous 
written  acknowledgment  of  the 
contribution  from  the  charitable 
donee.  This  new  substantiation 
requirement  is  effective  for 
contributions  made  after  December 
31. 1993.  The  regulations 
implementing  this  section  also  will 
provide  special  substantia;  ion  rules 
for  contributions  made  by  pa^ToU 
deduction. 

•Spousal  Travel  and  Club  Dues.  OBRA 
1993  limited  the  deductibiUty  of  club 
dues,  spousal  travel  expenses,  and 
business  meals.  However,  this 
statutory  change  did  not  answer  the 
question  of  whether  by  denying  the 
deduction  to  the  employer,  the 
employee  is  required  to  recognize 
income.  The  regulation  will  address 
this  and  other  fringe  benefit 
questions. 

•Lobbying:  Influencing  Legislation. 
OBRA  1993  amended  the  bitemal 
Revenue  Code  to  deny  a  deduction  for 
amounts  paid  or  incurred  in 
connection  with  influencing  ^ 

legislation  (other  than  local 
legislation)  by  communicating  with 
members  or  employees  of  the 
legislative  and  executive  branches 
who  may  participate  in  the 
formulation  of  legislation.  Proposed 
regulations  defining  the  term 
"lobbying"  were  issued  in  May  1994. 
Final  regulations  will  provide 
guidance  to  business  taxpayers  and 
certain  exempt  organizations  also 
subject  to  these  rules  by  defining 
activities  of  which  the  costs  are  not 
deductible. 
•Earnings  Invested  in  Excess  Passive 
Assets.  This  regulation  will 
implement  a  change  in  the  Internal 
Revenue  Code  (section  956A)  added 
by  OBRA  1993  which  provides  rules 
to  determine,  with  respect  to  the  U.S. 
shareholder  of  a  controlled  foreign 
corporation  (CFC).  the  amount  of 

-  earnings  of  the  CFC  invested  in  excess 
passive  assets.  The  regulation  also 
will  provide  guidance  to  taxpayers  on 
the  meaning  and  scope  of  certain 
terms  in  the  statute,  such  as 


"applicable  earnings"  and  "passive 
assets."  on  the  application  of  section 
956A  with  respect  to  groups  of  CFCs, 
and  on  the  computation  of  the  section 
956 A  amount. 

•Diesel  Fuel  Excise  Tax.  OBRA  1993 
amended  the  Internal  Revenue  Code 
(section  4081)  by  imposing  an  excise 
tax  on  diesel  fuel.  OBRA  1993     - 
provided  an  exemption  from  the 
excise  tax  for  certain  diesel  fuel;  that 
fuel  is  dyed  to  aid  compliance  in 
accordance  with  regulations  issued 
under  the  Interrtai  Revenue  Code.  Th« 
regulation  will  provide  guidance  on 
issues  relating  to  the  imposition  of, 
and  hability  for,  the  tax;  the 
exemption  for  dyed  diesel  fuel;  the 
back-up  tax  on  dyed  diesel  fuel  used 
for  a  taxable  purpose;  and  credits  and 
payments  relating  to  taxed  diesel  fuel 
used  for  a  nontaxable  purpose. 

•Mark-to-Market  Accounting  for  Dealers 
in  Securities.  OBRA  1993  amended 
the  Internal  Revenue  Code  to  require 
dealers  in  securities  to  account  for 
their  securities  by  marking  them  to 
market.  The  statutory  definitions  of 
the  terms  "security"  and  "dealer  in 
securities"  are  extremely  broad. 
Preliminary  guidance  in  the  form  of 
temporary  regulations  was  provided 
in  1993.  A  regulation  providing 
additional  guidance  will  be  pubUsbed 
in  fiscal  year  1995. 

•Conduit  Financing  Arrangements.  This 
regulation  will  implement  section 
7701(l)(of  the  Internal  Revenue  Code, 
added  by  OBRA  1993.  This  new 
section  provides  that  the  Secretary  of 
the  Treasury  may  issue  regulations 
recharacterizing  any  multiple-party 
financing  transaction  as  a  transaction 
directly  among  any  two  or  more  of  th« 
parties  where  the  Secretary 
determines  that  a  recharacterization  is 
appropriate  to  prevent  avoidance  of 
any  tax  imposed  by  the  Internal 
Revenue  Cbde. 

•Special  Passive  Activity  Loss  (PAL] 
Rules.  Section  469  of  the  Internal 
Revenue  Code  disallows  losses  from 
passive  activities  to  the  extent  they 
exceed  income  from  passive  activities. 
Traditionally,  passive  activities  have 
included  (1)  trade  or  business 
activities  in  which  the  tax-payer  does 
not  materially  participate  and  (2) 
rental  activities  regardless  of  the  level 
of  the  taxpayer's  participation.  OBRA 
1993  added  section  469(c)(7)  to  the 
Internal  Revenue  Code  to  modify  the 
PAL  rules  relating  to  certain  real 
est^e.  This  regulation  will  provide 
taxpayers  with  guidance  concerning 
the  application  of  the  new  section. 
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The  IRS  also  will  accord  priority 
during  fiscal  year  1995  to  the  following 
regulations: 

•Research  or  Experimental 
Expenditure*.  The  Revenue 
Reconciliation  Act  of  1989  amended 
section  1 74  of  the  Internal  Revenue 
Code  %idth  respect  to  research  and 
experimental  expenditures.  These 
regulations  will  be  revised  to  provide 
additional  guidance  to  taxpayers  and 
IRS  personnel  regarding  the  term 
.    "research  and  experimental 

expenditures"  under  section  174. 
•  Triangular  Corporate  Reorganizations. 
Between  1954  and  1971.  in  order  to 
increase  flexibility  in  structuring 
transactions.  Congress  enacted  laws 
allowing  an  acquiring  corporation  to 
acquire  the  stocli  or  assets  of.  or  to 
merge  into,  a  target  corporation  in 
exchange  for  stock  of  the  acquiring 
company's  parent  corporation  in  a 
tax-free  "triangular"  reorganization. 
The  enabling  legislation  did  not 
provide  guidance,  however,  as  to  the 
effect  of  the  acquisition  on  the  parent 
corporation's  basis  in  the  stock  of  its 
acquiring  subsidiary.  Proposed 
regulations  were  issued  in  1981 
setting  forth  the  IRS  position  on  the 
basis  issue.  In  a  number  of 
transactions  since  the  enabling 
legislation,  and  in  some  cases  since 
the  proposed  regulations  were  issued, 
taxpayers  have  taken  positions  that 
have  inappropriately  enhanced  the 
parent's  basis  in  the  stock  of  the 
acquiring  subsidiary  following 
triangular  reorganizations.  These 
regulations  will  provide  guidance 
regarding  the  acquiring  parent's  basis 
in  the  stock  of  the  acquiring 
subsidiary  following  a  triangular 
reorganization. 
•Allocation  of  Interest  Expense  to  U.S. 
Trade  or  Business  of  a  Foreign 
Corporation.  Section  882(a)  of  the 
Internal  Revenue  Code  imposes  a  tax 
on  the  income  of  a  foreign  corporation 
that  is  effectively  connected  with  the 
conduct  of  a  trade  or  business  within 
the  United  States  (ECI).  Section  882(c) 
allows  deductions  and  credits  only  to 
the  extent  that  they  are  con.^ected 
with  ECI,  and  further  provides  that 
the  p.-nper  allocation  and 
apportionment  of  deductions,  shall  be 
detemined  as  provided  in 
regulations.  Current  regulations 
prescribe  rules  for  allocating  interest 
expense,  using  an  approach  that 
combines  concepts  of  fungibility  of 
funding  and  tracing  of  interest 
expense.  Proposed  regulations 
published  in  1992  to  replace  existing 
rules  better  reflect  the  current 
economic  environment  and  changes 


in  the  law  since  the  original 
regulations  were  promulgated.  The 
proposed  regulations,  among  other 
things,  impose  a  96  percent  cap  on  a 
bank's  actual  debt-to-assets  ratio: 
reduce  the  elective  fixed  ratio  to  93 
percent;  and  eliminate  the  separate 
currency  pool  method  of  determining 
the  appropriate  interest  rate  for  U.S. 
liabilities. 
•Modification  of  Debt  Instruments. 
Under  section  1001  of  the  Internal 
Revenue  Code  and  current 
regulations,  gain  or  loss  is  reaUzed  on 
an  exchange  of  properties  that  differ 
materially  either  in  kind  or  extent. 
Under  longstanding  authorities,  a 
material  change  in  the  terms  of  a  debt 
instrument  would  result  in  a  deemed 
exchange  of  properties  (the  debt 
instnmients)  under  section  1001.  The 
regulation  will  provide  guidance  on 
determining  when  a  modification  of 
the  terms  of  a  debt  instrument  will 
rise  to  the  level  of  a  deemed 
exchange.  A  proposed  rule  was  issued 
in  1992. 
•Original  Issue  Discount:  Debt 
Instruments  With  Contingent 
Payments.  Sections  1271-1275  of  the 
Internal  Revenue  Code,,  added  by  the 
Tax  Reform  Act  of  1984,  govern  the 
taxation  of  debt  instruments  with 
original  issue  discount  (OID).  These 
sections  provide  that  OID  must  be 
currently  accrued  by  both  issuers  anH 
holders  of  debt  instruments  on  a 
constant  yield  basis,  but  the  rules 
provided  apply  only  to  debt 
instruments  calling  for  pa>'ments  of 
principal  and  interest  that  are  fixed 
both  as  to  timing  and  amount.  Section 
1275(d)  of  the  Internal  Revenue  Code 
authorizes  the  issuance  of  regulations 
to  address  the  taxation  of  OID  on  debt 
instruments  providing  for  contingent 
payments.  This  regulation  will 
address  this  issue. 

Office  of  the  Comptroller  of  the 
Currency 

As  the  primary  Federal  regulator  of 
national  banks,  the  regulatory  objective 
of  the  Office  of  the  Comptroller  of  the 
Currency  (OCC)  is  to  supervise  national 
banks  as  effectively  and  efficiently  as 
possible.  This  objective  includes 
maintaining  the  safety  and  soundness  of 
the  banking  industry  as  a  whole, 
providing  support  for  the  industry's 
efforts  to  provide  credit  and  other 
financial  services  to  its  communities. 
and  maintaining  and  enhancing  a  risk- 
focused,  differentia]  and  proactive 
approach  to  the  supervision  of  national 
banks. 

A  major  priority  of  the  OCC  is  the 
issuance  of  revised  regulations 


implementing  the  Community 
Reinvestment  Act  (CRA).  This  project  is 
described  below,  This  rulemaking, 
undertaken  jointly  by  the  Federal 
banking  agencies,  furthers  the 
President's  priorities  by: 

•  Expanding  credit  availability  by 
clarif\ing  the.continuing  and 
aflirmative  obligation  of  banks  to  help 
meet  the  credit  needs  of  their 
communities,  including  low-  and 
moderate-income  areas; 

•  Clarifying  compliance  requirements 
and  reducing  unnecessary  regulatory 
burden  by  establishing,  to  the  extent 
feasible,  objective  assessment 
standards  which  minimize 
compliance  burden  by  focusing  on 
performance;  and 

•  Preserving  salety  and  soundness  by 
clarifying  that  neither  the  regulation 
nor  the  CRA  requires  banks  to  make 
loans  or  investments  that  result  in 
losses  or  that  are  otherwise 
inconsistent  with  safe  and  sound 
operations. 

Additional  OCC  regulatory  priorities 
during  fiscal  year  1995  include: 

•Concentration  of  Credit  Risk  and  Risk 
of  NontraditionaJ  Activities.  This 
rulemaking,  undertaken  jointly  by  the 
Federal  banking  agencies,  would 
further  bank  safety  and  soundness  by 
requiring  that  adequate  account  is 
given  to  concentration  of  credit  risk 
and  the  risks  of  nontraditional 
activities  in  assessing  an  institution's 
capital  adequacv. 

•Interest  Rate  Risk.  This  rulemaking, 
undertaken  jointly  by  the  Federal 
banking  agencies,  would  further  bank 
safety  and  soundness  by  ensuring  that 
interest  rate  risk  is  effectively 
measured  and  monitored,  and  that 
adequate  capital  is  maintained  for  that 
risk. 

•Standards  for  Safety  and  Soundness. 
This  rulemaking,  undertaken  jointly 
by  the  Federal  banking  agencies, 
would  further  bank  safety  and 
soundness  by  enabling  the  OCC  to 
address  problems  before  they  cause 
significant  deterioration  in  the 
financial  condition  of  a  bank. 

•Recourse  Arrangements.  This  joint 
Federal  banking  agency  rulemaking 
will  propose  a  multilevel  approach 
that  would  assess  risk-based  capital 
against  all  banking  organizations  and 
thrift  participants  in  certain  asset 
securitizations  based  upon  their 
relative  exposure  to  risk  of  loss  from 
the  underlying  assets.  The  relative 
exposure  to  risk  of  loss  would  be 
determined  through  the  use  ot  credit 
ratings  from  nationally  recognized 
statistical  rating  organizations. 


Office  of  Thrift  Supenrjsion 

As  the  primary  Federal  regulator  of 
the  thrift  industry,  the  regulatory 
objective  of  the  Office  of  Thrift 
Supervision  (OTS)  is  to  effectively  and 
eHiciently  supervise  thrift  institutions. 
This  objective  includes  maintaining  the 
safety  and  soundness  of  the  thrift 
industry,  providing  support  for  the 
industry's  efforts  to  provide  credit  and 
other  financial  services  to  its 
communities,  particularly  with  respect 
to  housing  credit,  and  maintaining  and 
enhancing  a  risk-focused,  differential 
and  proactive  approach  to  the 
supervision  of  thrift  institutions. 

OTS  strives  to  develop  regulatory 
policies  that  provide  flexibility  to 
sufficiently  capitalized,  well-managed 
institutions  while  closely  supervising 
problem  institutions.  Savings 
associations  are  encouraged  to  fulfill  the 
housing  needs  of  their  communities, 
particularly  the  needs  of  lower-  to 
moderate-income  persons.  The  OTS  has 
worked  to  improve  the  effectiveness  of 
the  Community  Reinvestment  Act  (CRA) 
examination  process,  an  issue  of 
particular  importance  to  the  President. 

Along  with  the  other  Federal  banking 
agencies,  the  OTS  has  discouraged 
discriminatory  lending  practices  in  the 
industry  through  better  education, 
enhanced  examination  detection 
techniques,  and  more  aggressive 
enforcement  of  fair  lending  and  Equal 
Credit  Opportunity  Act  laws.  The  OTS 
seeks  to  improve  financial  monitoring 
capabilities  by  developing  a  more 
consistent,  useful  and  streamlined 
financial  monitoring  system. 

The  OTS  believes  that  good  lending 
performance  should  be  more  actively 
encouraged  and  rewarded.  Current  risks 
in  the  industry  should  be  promptly 
identified  and  addressed  and 
enforcement  actions  should  be 
monitored  to  ensure  that  they  are 
commensurate  with  the  severity  of  the 
problem. 

Undercapitalized  thrifts  should  be 
assisted  in  developing  strategies  for 
timely  recapitafization.  The  OTS 
continues  its  efforts  to  reduce  regulatory 
burden  through  the  application  of 
differential  regulation,  better 
coordination  of  interagency 
examinations,  the  establishment  of 
parity  among  regulated  financial 
institutions  where  appropriate,  and 
utilization  of  prompt  corrective  action 
provisions. 

A  major  priority  of  the  OTS  is  the 
issuance  of  revised  regulations 
implementing  the  Community 
Reinvestment  Act  (see  discussion  under 


Office  of  the  Comptroller  of  the 
Currency).  This  regulatory  project  is 
described  further. 

Additional  OTS  regulatory  priorities 
during  fiscal  year  1995  include: 

•Recourse  Arrangements.  This  joint 
Federal  banking  agency  rulemaking 
will  propose  a  multilevel  approach 
that  would  assess  risk-based  capital 
against  all  banking  organizations  and 
thrift  participants  in  certain  asset 
securitizations  based  upon  their 
relative  exposure  to  risk  of  loss  from 
the  underlying  assets.  The  relative 
exposure  to  risk  of  loss  would  be 
determined  through  the  use  of  credit 
ratings  from  nationally  recognized 
statistical-rating  organizations. 

•Management  Interlocks.  This 
regulatory  project  would  amend  the 
existing  OTS  regulations 
implementing  the  Management 
Interlocks  Act  to  create  two  new 
exemptions.  The  exemptions  would 
permit  two  unaffiliated  depository 
organizations  that  serve  the  same 
relevant  metropolitan  statistical  area 
or  community  to  share  management 
officials  when  the  organizations 
control  less  than  20  percent  of  the 
deposits  in  any  area  or  community  in 
which  both  depository  organizations 
are  located. 

•Standards  for  Safety  and  Soundness. 
This  rulemaking,  undertaken  jointly 
by  the  Federal  lianking  agencies, 
would  further  tlirift  safety  and 
soundness  by  enabling  the  OTS  to 
address  problems  before  they  cause 
significant  deterioration  in  the 
financial  condition  of  a  thrift. 

•Concentration  of  Credit  Risk  and  Risk 
of  Nontraditional  Activities:  This 
rulemaking,  undertaken  jointly  by  the 
Federal  banking  agencies,  would 
further  thrift  safety  and  soundness  by 
requiring  that  adequate  account  is 
given  to  concentration  of  credit  risk 
and  the  risks  of  nontraditional 
activities  in  assessing  an  institution's 
capital  adequacy. 

United  States  Customs  Service 

The  United  States  Customs  Service  is 
responsible  for  administering  laws 
concerning  the  importation  of  goods 
into  the  United  States.  This  includes 
inspecting  imports,  collecting 
applicable  duties,  overseeing  the 
activities  of  jiersons  and  businesses 
engaged  in  importing,  and  enforcing  the 
laws  concerning  smuggling  and 
trafficking  in  contraband.  The  regulatory 
priorities  of  Customs  for  fiscal  year  1995 
are  to  facilitate  procedures  for  legitimate 
commercial  transactions  and  to  provide 
further  obstacles  to  the  flow  of  narcotics 


and  other  contraband  into  the  United 
States. 

During  fiscal  year  1995,  Customs 
plans  to  undertake  several  regulatory 
actions  that  vtrill  affect  the  traveling  and 
importing  public,  customs  brokers, 
carriers  and  commercial  importers. 
Some  of  these  actions  will  implement 
legislation  relating  to  U.S.  trade 
agreements  and  programs.  Customs 
plans  to  finalize  its  interim  regulations 
implementing  the  North  American  Free 
Trade  Agreement  (NAFTA) 
Implementation  Act  and  to  adopt 
regulations  consistent  with  the  General 
Agreement  on  Tariffs  and  Trade. 
Customs  also  plans  to  revise  its  current 
regulations  to  set  forth  uniform  rules. 
Uniform  rules  will  provide 
predictability  and  certainty  for  Customs 
and  the  trade  community  for 
determining  the  country  of  origin  of 
merchandise  under  Customs  and  related 
laws,  including  for  country-of-origin 
marking  and  duty  assessment  purposes. 

Customs  also  plans  actions  to  improve 
the  efficiency  of  Customs  operations. 
Under  authority  granted  by  the  Customs 
Modernization  provisions  of  the  NAFTA 
Implementation  Act,  a  number  of 
regulatory  actions  will  be  undertaken 
enabling  Customs  to  modernize  the  way 
it  does  business  with  the  trade 
community.  Consistent  with  the 
principles  of  E.O.  12866,  the  focus  of 
many  of  these  regulations  will  be  the 
development  of  a  more  automated 
environment  to  expedite  the  entry, 
processing  and  release  of  commercial 
importations.  These  regulations  will 
benefit  the  importing  public  by 
facilitating  the  woik  of  Customs  officers 
and  the  trade  community.  One  of  these 
regulations  is  discussed  below: 

•Test  Programs  and  Procedures. 
Customs  will  issue  proposed 
regulations  to  permit  the 
Commissioner  of  Customs  to  conduct 
limited  test  programs/procedures  to 
implement  the  National  Customs 
Automation  Program  mandated  under 
the  NAFTA  Implementation  Act.  The 
.  test  programs  would  be  conducted  on 
a  volxmtary  basis  with  certain  eligible 
members  of  the  public,  and  offer  the 
opportunity  to  evaluate  alternative 
approaches  to  achieving  more 
efficient  and  efl^ective  processing  of 
passengers,  carriers,  and  merchandise. 
Test  programs  also  may  require  that 
participants  be  exempted  from  certain 
Customs  regulations,  but  only  to  the 
extent  that  the  different  requirements 
do  not  affect  the  collection  of  revenue. 
pubUc  health,  safety,  or  law 
enforcement.  This  test  program  would 
achieve  many  of  the  President  s 
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principles  for  regulation  found  in  EO. 
12866,  including  examining  whether 
existing  regulations  need  to  be 
changed  to  achieve  the  goals  of  new 
regulations  (required  under  the 
NAFTA  Implementation  ActJ. 

Bureau  of  Alcohol.  Tobacco  and 

Firearms 

The  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (AlKJ  issues  regulations  to 
fulfill  its  statutory  mandate  to  enforce 
the  Federal  laws  relating  to  the 
manufacture  and  commerce  of  alcohol 
products,  tobacco  products,  firearms 
and  explosives.  The  primary  ATF 
enforrement  and  rvgulatory  missions 
are: 

•  Preventing  illegal  traffic  in.  and 
crimii\al  lue  of.  firaanns: 

•  Assisting  Stat*,  local  and  other  Federal 

law  enforoemeot  agencies  by  tracing 
firearms  and  explosives,  assisting  in 
the  investigadoa  of  crimes,  and 
participatiuf  in  law  enforoMnent  task 
forces; 

•  Investigating  violations  of  Federal 
explosives  laws  and  arson-for-profit 
schemes: 

•  Issuing  licenses  and  permits 
appUcable  to  alcohol,  tobacco, 
firearms,  and  explosives  industries: 

•  Ensuring  compliance  writh  and  the 
collection  of  taxes  applicable  to 
alcohol,  tobacco,  firearms  and 
ammunition; 

•  Preventing  commercial  bribery  and 
unfair  trade  practices  in  the  alcoholic 
beverage  industry,  including 
consuflier  deception; 

•  Preventing  the  illicit  manufacture  and 
sale  of  alcoholic  be\'erages;  and 

•  Assisting  States  in  efforts  to  eliminate 
interstate  trafficking  in,  and  the  sale 
and  distribution  of  cigarettes  in 
avoidance  of  State  taxes. 

During  fiscal  year  1995.  ATF  will 
accord  priority  to  two  regulations: 

•  Brady  Law.  The  Brady  Law  (Pub.  L 

103-159)  provides  a  5-day  waiting 
period  before  a  firearms  licensee  can 
transfer  a  handgun  to  a  nonlicensee. 
Temporary  regulations  (including  a 
90-day  comment  period) 
implementing  the  waiting  period  and 
other  provisions  of  the  Brady  Law 
were  published  on  February  14,  1994 
Final  regulations  are  expected  to  be 
issued  by  December  1994 

Under  E.O  12866.  ATF  conducted 
extensive  coordination  %vith  other 
Federal  agencies,  such  as  the  FBI,  prior 
to  issuing  its  proposed  rules.  In 
addituin.  ATF  contacted  each  State's 
Attorney  General.  State  law  enforcement 
agencies,  and  many  local  Chiefs  of 
Police  to  get  input  on  implementation 


issues.  Finally.  ATF  also  had  contacts 
with  the  firearms  wholesale  and  retail 
industries,  and  with  other  interested 
groups,  prior  to  issuing  the  proposed 
regulations.  This  extensive  outreach 
effort  continues  as  ATF  prepares  the 
final  Brady  Law  regulations. 

•Unfair  Trade  Practices  Under  the 
Federal  Alcohol  Administration  Act. 
On  April  26, 1994,  ATF  piiblished  a 
proposed  nde  to  amend  its  trade 
practice  regulations  in  response  to  the 
1992  decision  of  the  United  States 
Court  of  App>eals  for  the  District  of 
Columbia  in  Fedway  Associates  v. 
Department  of  the  Treasury  (976  F.2d 
1416).  The  proposed  rule  would  add 
standards  for  enforcing  the  exclusion 
element  in  the  unfair  trade  practice 
provisions  under  the  Federal  Alcohol 
Administration  Act  (FAA).  A  final 
rule  is  expected  to  be  issued  by 
December  1994. 

Financial  Management  Senice 

Regulations  of  the  Financial 
Management  Service  (FMS)  are 
developed  to  improve  Government 
financial  management  by  Unking 
program  and  financial  management 
objectives,  and  by  providing  financial 
services,  information,  advice,  and 
assistance.  The  FMS  ser\es  taxpa>'ers. 
the  Treasury  Department  and  Federal 
program  agencies,  and  provides  support 
to  government  policy  makers  on 
financial  management  issues. 

The  regulatory  priorities  of  the  FMS 
for  fiscal  year  1995  further  the 
President's  goals  of  improving 
technology  to  streamline  financial 
services,  and  of  using  electronic  funds 
transfers  to  the  maximum  extent 
possible.  As  described  below,  the  FMS 
plans  to  implement  a  new  Electronic 
Federal  Tax  Pa>'ments  System.  This 
system  will  move  certain  tax  paNTnents 
to  the  Treasury  more  quickly  and  will 
eliminate  paper  processing,  and  at  the 
same  time  address  the  risks  associated 
with  automated  payment  s>-stems. 
(Note:  A  related  regulation  to  be  issued 
by  the  Internal  Re\'enue  Service  is 
described  above.) 

In  addition,  the  following  regulation 
is  a  priority  of  the  FMS  during  fiscal 
year  1995: 

•Automated  Clearing  House  Standards. 
This  regulatory  proiect  would  revise 
existing  FMS  regulations  governing 
Automated  Clearing  House  (ACH) 
standards  to  use  commercial  sector 
rules  where  feasible  and  to  make  the 
Government  a  receiver  of  ACH 
payments.  Consistent  with  E.O. 
12866.  these  re\'isions  will  speed  the 
flow  of  funds  to  the  Treasury-  and  ease 


the  regulatory  burden  on  private 
industr)'. 

Bureau  of  the  Public  Debt 

The  Government  Securities  Act  of 
1986  (GSA).  as  amended,  authorizes  the 
Secretary  of  the  Treasury  to  prescribe 
rules  governing  financial  resf>onsibihty. 
the  protection  of  customer  funds  and 
securities,  and  recordkeeping  and 
reporting  requirements  for  government 
securities  brokers  and  dealers,  including 
financial  institutions.  These  rules  are 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  and  to 
preserve  the  integrity,  efficiency  and 
liquidity  of  the  government  securities 
market.  Under  E.O.  12866,  in 
developing  these  regulations  the 
Department  seeks  to  balance  the  benefits 
of  regulation  with  the  compliance  costs 
imposed  on  the  government  securities 
market  and  its  participants. 

The  GSA  regulations  establish  a 
consistent  regulatory  approach  for  all 
government  securities  brokers  and 
dealers,  including  securities  firms  and 
financial  institutions,  in  a  manner 
intended  to  minimize  the  creation  of 
any  competitive  advantages  for  any 
class  of  firm.  Consistent  with  the 
principles  stated  by  the  President  in 
E.O.  12866,  these  regulations  are  being 
developed  only  after  considering  the 
cumulative  burdens  of  existing 
regulations  appUcable  to  various 
broker/dealers,  including  financial 
institutions  and  are  designed  to 
minimize  duplication  or  overlap  with 
existing  regulations.  To  help  meet  this 
objective,  the  Treasury  actively  consults 
with  other  regulatory  organizations, 
including  the  Securities  and  Exchange 
Commission  (SEC)  and  the  bank 
regulators  to  better  coordinate  its 
activities  in  securities  regulation. 

During  fiscal  year  1995.  priority  will 
be  accorded  to  the  following 
regulations: 

•Holders  of  Large  Positions  in  Treasury 
Securities.  This  regulation  will 
estabUsh  recordkeeping  and  reporting 
requirements  for  holders  of  large 
positions  in  specific  Treasury 
securities  in  order  to  monitor  the 
market  impact  of  concentrated 
holdings  and  to  assist  SEC 
investigaUons.  This  regulaUon  will  be 
promulgated  under  the  authority  of 
the  Government  Securities  Act 
Amendments  of  1993. 

•Risk  Assessment.  This  regulation  will 
require  recordkeeping  and  reporting, 
pursuant  to  authority  in  the  Market 
Reform  Act  of  1990.  designed  to  assist 
the  regulators  in  assessing  the  risk  to 
a  speciaUzed  government  securities 


broker/dealer  from  its  affiliates.  This 
risk  assessment  regulation  is  a 
companion  rule  to  an  existing  SEC 
regulation. 

TREAS — Departmental  Offices  (DO) 


PRERULE  STAGE 


135.  •  ANTI-MONEY  LAUNDERING 
PROGRAMS 

Legal  Authority: 

31  use  5318 

CFR  Citation: 

31  CFR  103 

Legal  Deadline: 

None 

Abstract: 

This  regulation  would  require  financial 
institutions  subject  to  the  Bank  Secrecy 
Act  (BSA)  to  implement  BSA 
compliance  and  anti-money  laundering 
programs  and  procedures.  These 
programs  and  procedures  would 
include,  among  other  things,  customer 
identification  procedures,  enhanced 
recordkeeping,  detection  and  reporting 
of  suspicious  transactions,  and  related 
training  of  financial  institution 
personnel. 

Statement  of  Need: 

The  Office  of  Financial  Enforcement  is 
examining  regulatory  changes  to 
enhance  the  usefulness  of  the  Bank 
Secrecy  Act  (BSA)  to  law  enforcement 
agencies  without  imposing  unnecessary 
burdens  on  institutions  and  businesses 
subject  to  the  BSA.  In  this  context,  OFE 
is  considering  the  development  of  a 
regulation,  which  would  be  issued  for 
public  comment,  that  may  address  the 
following  issues  affecting  both  banks 
and  nonbank  financial  institutions 
subject  to  the  BSA: 

•  Enhancing  BSA  compliance  by 

establishing  procedures  for  BSA 
reporUng  and  recordkeeping 
requirements,  requiring  the 
designation  of  BSA  compliance 
officers  and  the  establishment  of 
training  programs; 

•  Establishing  a  "Know  Your  Customer" 

requirement  concerning  the 
I     identification  and  verification  of 

identity  of  accoimt  holders  and 
I     beneficial  owners,  and  customers 
'     conducting  significant  business 
[     transactions  and/or  using  safe  deposit 

facilities,  including  different 

identification  and  verification 


requirements  for  different  categories 
of  customers; 

•  Enhancing  the  reporting  of  suspicious 
activities  by  developing  procedures 
for  (1)  identifying  and  reporting 
suspicious  transactions  or  activity  to 
appropriate  authorities,  and  (2) 
guidelines  and  training  in  the 
identification  of  suspicious  activity  by 
various  categories  of  activity  and 
personnel  (e.g.,  tellers;  commercial 
loan  officers;  wire  transfers);  and 

•  Requiring  institutions  and  businesses 

subject  to  the  BSA  to  (1)  establish 
formal  policies,  procedures  and 
controls  for  their  BSA  compliance 
programs  and  (2)  audit  and  test  their 
programs  for  BSA  compliance. 

Alternatives: 

Under  consideration  is  a  wide  range  of 
alternative  approaches  to  designing  the 
enhanced  compliance  program,  and  the 
types  of  institutions  that  should  be 
subject  to  these  requirements. 

Anticipated  Costs  and  Benefits: 

Because  the  components  of  this 
proposal  are  under  development  and 
the  range  of  financial  institutions  that 
would  be  subject  to  these  requirements 
has  not  been  identified,  the  costs  and 
benefits  associated  with  this  proposal 
cannot  determined  at  this  time. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 


•>  0/00/94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Peter  G.  Djinis 

Director,  Office  of  Financial  Enforcement 

Department  of  the  Treasury 

Annex,  Room  3210 

1500  Pennsvlvania  Avenue  WV. 

Washington,  DC  20220 

202  622-0400 

RIN:  1505-AA51 
TREAS— DO 


FINAL  RULE  STAGE 


136.  INTERNATIONAL  AND  DOMESTIC 
FUNDS  TRANSFERS 

Legal  Authority: 

12  use  1829b;  12  USC  1951  to  1959; 
31  USC  5318 


CFR  Citation: 

31  CFR  103 

Legal  Deadline: 

Final,  Statutory,  January  1,  1994.  for 
international  fundstransfers. 

Abstract: 

This  document  proposes  to  amend 
Treasury's  regulations  under  the  Bank 
Secrecy  Act  to  require  a  h&nV.  or 
nonbank  financial  institution  that  acts 
as  a  transmittor's  financial  institution 
in  a  transmittal  of  funds  to  include 
certain  informaUon  in  the  transmittal 
order  when  sending  it  to  the  receiving 
financial  instituUon. 

Statement  of  Need: 

Money  laundering  is  a  vital  component 
of  drug  trafficking  and  other  criminal 
activity,  and  a  significant  amount  of 
money  laundering  involves  funds 
transfers.  The  number  of  wire  transfers 
completed  daily  is  substantial.  In  1992, 
the  average  daily  number  of  transfers 
over  Fedwire  was  270,000.  with  average 
daily  dollar  amounts  of  S800  billion 
and  a  peak  daily  dollar  amount  of  over 
SI  trillion.  Treasury  and  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  have  determined  that 
reporting  and  recordkeeping 
requirements  for  international  and 
domestic  funds  transfers  would  have  a 
high  degree  of  usefulness  in  criminal, 
tax.  and  regulatory  investigations  or 
proceedings. 

In  1993,  the  Office  of  Financial 
Enforcement  (OFE)  issued  two 
proposed  regulations  concerning 
recordkeeping  requirements  f6r 
international  and  domestic  funds 
transfers  and  proposed  requirements  for 
the  inclusion  of  certain  information  in 
funds  transfer  payment  orders.  The 
proposed  rule  concerning  domestic 
funds  transfers  was  issued  jointly  with 
the  Board.  These  requirements  will  be 
particularly  useful  in  tracing  the 
proceeds  of  illegal  activities  and  will 
assist  in  the  identification  and 
prosecution  of  individuals  involved  in 
such  activities. 

The  proposed  regulations  would  apply 
to  insured  depository  institutions, 
brokers  and  dealers  in  securities,  and 
businesses  that  provide  money 
transmitting  services.  The  proposed 
regulations  would  require  these 
institutions  and  businesses  to  gather 
certain  information  regarding  funds 
transfers  and  to  include  certain 
information  in  related  payment  orders. 
The  specific  informaUon  to  be  gathered 
would  depend  upon  the  role  of  aii 


UMI 
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institution  or  busineis  in  a  particnilar 
Funds  transfer. 

Altemattvtt*: 

Although  regulations  governing  the 
recordkaeptng  of  intsnuitional  and 
domestic  fuads  transfMS  are  required 
by  law,  a  range  of  options  exists  to 
accomplish  regiilatory  objectives.  In 
this  context,  the  specific  provisions  of 
the  propoaed  rules  have  been 
considered  by  Treasury's  Money 
Laundering  Task  Force  and  the  Bank 
Secracy  Act  Advisory  Croup.  These 
revieiv*.  as  wsU  as  oommenU  received 
in  response  to  the  proposed  rules,  have 
identified  a  number  of 
recommendations  for  improvements  to 
the  proposed  rules.  These 
recommendations  are  under 
consideratioQ  and  %vili  be  taken  into 
account  in  developing  a  final  rule. 

Anticipated  Coats  and  DeiwIIU. 

The  rules  wili  have  a  hi^  dsfliae  of 
usefulness  in  criminal,  tax.  and 
regulatory  inmstigslinni  or 
proceedings.  TW  MguUtion  will 
impose  raoaedkseping  costs  on 
approxinutaly  60.000  institutions  and 
businesses,  which  OFE  estimates  %vill 
average  274  hours  annually  for  each 
such  institution  and  business. 

Timetable; 

Domestic  Funds  Tranafsrs  (RIN  1505-AA46) 
NP«M  0er31/93  (58  FR  46021) 
NPRM  Commem  Pertod  End  ^0J04/93  (58 

FR  48021) 
Final  Action  00^00/00 
Inttmatioaal  Funds  Tranafsrs  (RIN  1S0S- 
AA37) 
ANPRM  10r}1/e9  (54  FR  45769) 
ANPRM  Comment  Penod  EndOI'02/90 

(54  FR  45770» 
NPRM  10/15.^  (56  FR  41696) 
NPRM  Comment  Period  End  1  ^/29lg0  (55 

FR  41696) 
Comment  Penod  Extended  to  01/15/91 

12/05/90  (55  FR  50192) 
Second  NPRM  08/31/B3  (58  FR  46014) 
Second  NPRM  Comment  Period  End 

10/04/93  (58  FR  46014) 
Final  Action  OO^OOiOO 

Small  EntitiM  Affected: 
None 

Government  Levels  Affected: 
None 

Agency  Contacfc 

Peter  Djinis 

Director.  Office  of  Financial  Enforcement 

Department  of  the  Treasury 

Annex.  Room  3210 

1500  Pennsylvania  Avenue  NVV. 

Washington.  DC  20220  * 

202  622-0400 

RIN:  1505-AA46 


TREAS— Financial  Management 
Service  (FMS) 


PRERULE  STAGE 


137.  TREASURY  TAX  AfN)  LOAN 
DEPOSITARIES 

Legal  Authority: 

26  use  6302(h):  31  USC  321;  31  USC 
323;  31  USC  3122;  31  USC  3301;  31 
USC  3302;  31  USC  3720;  12  USC  90; 
12  USC  265;  12  USC  391 

CFR  Citation: 

31  CFR  203  (Revision) 

Legal  Deadline: 

None 

AtMtract: 

Revision  of  31  CFR  part  203  is  in 
accordance  with  the  development  and 
implementation  of  the  Electronic 
Federal  Tax  Payment  System.  This  will 
replace  the  current  Federal  Tax  Deposit 
(TT»L)  System.  The  benefits  will  be  the 
elimination  of  1  day  float  and  Federal 
Tax  Deposit  coupons  for  TTAL 
deposits.  This  rule  will  also  mandate 
Electronic  Funds  Transfer  for  Federal 
tax  payments. 

Stalantent  of  Need: 

The  collection  of  taxes  by  an  electronic 
funds  transfer  system  is  required  by 
statute,  which  also  directs  the  Secretary 
of  the  Treasury  to  prescribe  regulations 
for  the  development  and 
implementation  of  the  system. 
Regulations  to  be  issued  by  the  FMS 
are  necessary  for  the  orderly  execution 
of  the  system;  a  companion  regulation 
will  be  issued  by  the  Internal  Revenue 
Service. 

The  current  system  for  the  collection 
of  taxes  is  based  on  paper  coupons: 
Financial  institution  depositaries 
collect  the  deposits  and  process  paper 
coupons.  The  regulation  will  reflect  the 
change  from  a  paper  based  system  to 
an  electronic  funds  transfer  system, 
thus  eliminating  the  need  for  the  paper 
coupons. 

Summary  of  the  i.egai  Basis: 

The  Treasury  Department  is  directed  by 
law  to  increase  the  percentage  af 
certain  taxes  that  are  ooUected  using 
electronic  funds  transfer  each  fiscal 
year,  beginning  with  a  3  percent 
threshold  in  fiscal  year  1994  This 
requirement  mil  be  implemented  by 
the  Financial  Management  Service. 


Alternatives: 

The  electronic  funds  transfer  method  is 
required  by  statute.  The  technical 
configuration  of  the  system  has  not 
been  determined.  The  FMS  will  solicit 
alternatives  from  affected  industry 
sources. 

Anticipated  Costs  and  Benefits: 

As  a  result  of  the  new  system,  the 
Federal  Government  will  realize  a  net 
benefit  by  accelerating  the  deposit  of 
certain  taxes  to  the  Treasury.  The  FMS 
estimates  this  benefit  to  be  S813.3 
million  over  a  6-year  period  l)eainning 
in  fiscal  year  1995.  and  $178.4  million 
annually  thereafter.  In  addition,  the 
FMS  estimates  that  the  change  will 
eliminate  $6.2  miUion  annually  in 
payments  to  financial  institutions  for 
pap>er  coupon  processing.  Because  the 
technical  configuration  of  the  system 
has  not  been  determined,  the  associated 
development  costs  are  unknown. 

Risks: 

FMS  evaluates  and  establishes  policies 
and  practices  to  protect  the  Federal 
Government  &x>m  several  types  of 
automated  payment  risk.  The  first  tyjje 
of  risk  is  operational,  or  systemic,  risk 
requiring  accurate  and  secure  operating 
practices,  encryption  of  payment 
related  data  transmissions,  redundant 
facilities,  and  backup  and  recovery 
procedures.  A  second  risk  is  credit,  or 
settlement,  risk  associated  with  the 
financial  condition  of  parties  to  the 
transaction.  The  third  risk  is  fraud. 
FMS  establishes  regulatory  policies  to 
limit  the  Federal  Government's 
liabilities  in  relation  to  the  second  and 
third  areas  of  risk.  In  addition.  FMS 
controls  access  for  settlement  of 
automated  funds  directly  to  Treasury's 
account  at  the  Federal  Reserve.  Further, 
FMS  establishes  and  monitors 
adherence  to  stringent  requirements  for 
financial  services  providers  supporting 
Federal  automated  payments. 

Timetable: 


Action 


FRCHe 


ANPRM 

ANPRM  Comment 
Period  End 


11/00/94 
12/00/94 


Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 

Undetermined 


Agency  Contact 

A.  J.  Madden 

Director 

Cash  Management  Policy  &  Planning 

Division 

Department  of  the  Treasury 

Financial  Management  Service 

Room  420 

401  14th  Street  SW. 

Washington,  DC  20227 

202  874-6657 

RIN:  151G-AA37 


TREAS— Comptroller  of  the  Currency 
(OCC) 


PROPOSED  RULE  STAGE 


138.  COMMUNITY  REINVESTMENT 

ACT  REGULATION 

Legal  Authority: 

12  USC  21;  12  USC  22;  12  USC  26; 
12  USC  27;  12  USC  30;  12  USC  36; 
12  USC  93a;  12  USC  161;  12  USC  215; 
12  USC  481;  12  USC  1814;  12  USC 
1816;  12  USC  1818;  12  USC  1828(c); 
12  USC  2901  to.2907 

CFR  Citation: 
12  CFR  25 

'  Legal  Deadline: 

None 

Abstract: 

The  OCC.  with  the  other  Federal 
financial  regulators,  is  engaged  in  an 
overall  review  of  the  Community 
Reinvestment  Act  Regulations.  The 
agencies  would  provide  clearer 
guidance  to  financial  institutions  on  the 
nature  and  extent  of  their  CRA 
obligations  and  how  their  performance 
will  be  assessed.  The  agencies  intend 
to  eliminate  unnecessary  burden, 
enhance  public  protection,  promote 
compliance,  and  clarif>'  the  regulation. 
Further,  to  implement  the  President's 
Credit  Availability  Program,  the  OCC 
will  review  this  regulation  and  remove 
any  provisions  that  frustrate  bank 
efforts  to  make  credit  available, 
consistent  with  safety  and  soundness 
considerations. 

Statement  of  Need: 

The  Community  Reinvestment  Act 
(CRA)  was  enacted  to  encourage 
federally  regulated  financial  institutions 
to  meet  the  credit  needs  of  their 
communities,  with  particular  emphasis 
on  low-  and  moderate-income  areas. 
The  CRA  provides  that  regulations  "to 
carry  out  the  purposes  of  this  chapter 


shall  be  published  by  each  appropriate 
Federal  financial  supervisory  agency" 
(12  U.S.C.  2905).  The  agencies 
originally  promulgated  such  regulations 
on  October  12,  1978. 

The  CRA  regulatory  examination  and 
enforcement  system  has  iwen  the 
subject  of  much  criticism.  Financial 
institutions  have  complained  that  the 
examination  process  promotes 
excessive  paperwork  at  the  expense  of 
providing  loans,  services  and 
investments.  In  addition,  they  have 
expressed  the  view  that  policy 
guidance  fi'om  the  supervisory  agencies 
is  unclear  and  that  examination 
standards  are  applied  inconsistently. 
Community,  consiuner  and  other 
groups  have  agreed  with  the  industry 
that  there  are  inconsistencies  in  CRA 
evaluations  and  that  ciurent 
examinations  overemphasize  process 
and  underemphasize  performance. 

The  goal  of  the  proposed  revisions  to 
the  CRA  regulations  is  to  provide  clear 
guidance  to  institutions  on  the  nature 
and  extent  of  their  CRA  obligation  and 
the  methods  by  which  the  agencies  will 
assess  and  enforce  that  obligation.  The 
proposed  CRA  examination  system  will 
minimize  compliance  burden  while 
encouraging  improved  performance, 
with  an  emphasis  on  objective 
performance  standards.  The  proposed 
regulation  would  substitute  for  the 
current,  process-based  assessment 
factors  a  new  evaluation  system  that 
rates  institutions  based  on  their  actual 
performance  in  meeting  community 
credit  needs.  In  particular,  the 
proposed  system  would  evaluate  the 
degree  to  which  an  institution  is 
providing  loans,  branches  and  other 
services,  and  investments  to  low-  and 
moderate-income  people  and 
geographies.  The  regulation  also  would 
clarify  how  an  institution's  CRA 
performance  is  considered  in  the 
corporate  application  process. 

Alternatives: 

A  series  of  seven  public  hearings  was 
held  across  the  country  to  seek  input 
for  developing  the  proposed  rule.  Most 
participants  rejected  a  formulaic 
approach  to  CRA.  Several  commenters 
suggested  the  development  of  strategic 
plans  for  CRA  performance  by  financial 
institutions  in  conjunction  with  the 
communities  in  which  they  operate. 
Some  commenters  also  discussed  the 
concept  of  making  enforceable 
agreements  between  financial 
institutions  and  community  groups  or 
supervisory  agencies  the  central  focus 
of  the  CRA  process.  After  considering 
the  concerns  raised,  the  proposed  rule 


presents  a  more  objective  and 
enforceable  approach  to  evaluating  CRA 
performance,  consistent  with  the 
parameters  set  forth  by  the  President 

Based  on  comments  received  to  the 
proposed  rule,  the  agencies  are 
considering  a  number  of  new 
alternatives,  including,  for  example, 
modification  of  the  performance-based 
measures  in  the  proposal,  changes  to 
the  data  collection  requirement,  and 
provision  of  more  detail  on  the  strategic 
plan  option. 

Anticipated  Costs  and  Benefits: 

The  overall  benefit  of  the  rule  is  an 
assessment  process  that  is  less 
burdensome  for  many  institutions  and 
that  produces  more  results  for  the  local 
communities  they  serve.  It  is  also 
expected  that  examiner  training, 
interagency  coordination  on  application 
standards,  performance  of 
examinations,  assignment  of  ratings  and 
the  use  of  enforcement  tools  will  be 
improved.  Access  to  Home  Mortgage 
Disclosure  Act  and  CRA  data  is 
expected  to  be  improved. 

The  new  standards  and  procedures  may 
cause  institutions  to  incur  a  modest 
increase  in  operating  costs.  The 
proposed  additional  data  collection 
may  also  serve  to  increase  costs,  though 
any  such  increase  is  estimated  to  be 
minimal.  Although  the  agencies 
anticipate  that  additional  examiner 
training  will  be  necessary  in  order  to 
implement  the  rule,  such  training  will 
be  integrated  into  existing  training 
programs  at  minimal  cost. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/21/93    58  FR  67466 

NPRM  Comment         02/03/94    59  FR  5138 

Period  Extended  to 

02/22/94 

NPRM  Comment         02/22/94    58  FR  67466 

Period  End 
Second  NPRM  10/07/94    59  FR  51232 

Second  NPRM  11/21/94 

Comment  Period 

End 
Final  Action  00/00/00 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 


UMI 


NO 


1994 
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Ag«ncy  Contact: 

Matthew  Roberts 
Special  Counsel 
Department  of  the  Treasury 
Comptroller  of  the  Currency 
Community  and  Consumer  Law  Division 
250  E  Street  SW. 
Washington,  DC  20213 
202  874-5200 

RIN:  1557-AB32 

TREAS— Office  of  Thrift  Supervision 
(OTS) 


PROPOSED  RULE  STAGE 


139.  COMMUNITY  REINVESTMENT 
ACT 

Legal  Authority: 

12  use  1462a;  12  USC  1463;  12  USC 
1464;  12  USC  1467a:  12  USC  1814;  12 
USC  1816;  12  USC  1818;  12  USC 
1828(c);  12  USC  2901  to  2907 

CFR  Citation: 

12  CFR  5.b3e 


Legal  Deadline: 

None 

Abstract: 

The  Federal  banking  agencies  have 
proposed  revisions  to  their  regulations 
concerning  the  Community 
Reinvestment  Act.  The  revisions  are 
intended  to  implement  the  continuing 
and  affirmative  obligation  of  regulated 
financial  institutions  to  help  meet  the 
credit  needs  of  their  communities, 
including  low  and  moderate-income 
areas,  consistent  with  safe  and  sound 
operations  and  to  provide  guidance  on 
how  the  agencies  assess  the 
performance  of  institutions  in  meeting 
that  obligation.  The  rule  is  intended  to 
provide  clarification  regarding  the 
nature  and  extent  of  the  CR-^  obligation 
of  financial  institutions  and  the 
methods  by  which  institutions' 
compliance  with  that  obligation  will  be 
evaluated. 

For  a  further  description  of  this  action, 
see  RIN  1557-AB32  under  the  Office  of 
the  Comptroller  of  the  Currency  aliove. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 


12/21/93  58  FR  67466 

03/24/94  59  FR  5138 

iat)7'94  59  FR  51232 

^^/2MS4 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Theresa  Stark 
Program  Analyst 
Specialized  Programs 
Department  of  the  Treasury 
Office  of  Thrift  Superxisio.T 
1700  G  Street  N\V. 
Washington.  DC  20552 
202  906-7054 

RIN:  1550-AA69 

BILLING  COOC  OIO-ZS^ 


DEPARTMENT  OF  VETERANS 
AFFAIRS  (VA) 

Statement  of  Regulatory  Priorities 

The  Department  of  Veterans  Affairs 
(VA)  is  the  custodian  and  administrator 
of  important  public  obligations  to  those 
who  served  this  Nation.  The  VA's 
regulatory  responsibility  is  almost  solely 
confined  to  carrying  out  the  mandate  of 
the  laws  enacted  by  Congress  relating  to 
programs  for  veterans.  The  Department's 
major  regulatory  objective  is  to 
implement  these  laws  with  fairness, 
justice,  and  efficiency. 

Most  of  the  regulations  issued  by  the 
VA  involve  three  VA  components:  the 
Veterans  Benefits  Administration,  the 
Veterans  Health  Administration,  and  the 
National  Cemetery  System.  The 
Veterans  Benefits  Administration  has  as 


its  basic  goal  providing  high-quality  and 
timely  service  in  delivering  nonmedical 
benefits  to  eligible  veterans  and  their 
beneficiaries.  The  principal  goal  of  the 
Veterans  Health  Administration  is  to 
provide  high-quality  health  care  on  a 
timely  basis  to  eligible  veterans  through 
its  system  of  medical  centers,  nursing 
homes,  domiciliaries,  and  outpatient 
medical  and  dental  facilities.  "The 
Nationa^Cemetery  System's  primary 
mission  is  to  bury  eligible  veterans, 
members  of  the  Reserve  components. 
and  their  dependents  in  VA  National 
Cemeteries  and  to  maintain  those 
cemeteries  as  national  shrines  in 
perpetuity  as  a  final  tribute  of  a  grateful 
nation  to  honor  the  memory  and  service 
of  those  who  served  in  the  Armed 
Forces. 


"Consistent  with  the  provisions  of 
Executive  Order  12866,  the  Department 
is  in  the  process  of  reviewing  and 
updating  regulations.  As  an  example, 
the  Department  recently  began  a 
comprehensive  review  of  its  "Schedule 
For  Rating  Disabilities"  regulations  (38 
CFR  part  4).  This  has  resulted  in 
improvement  in  the  medical  criteria 
used  to  evaluate  veterans'  service- 
coimected  disabilities. 

Also,  the  Department  has  established 
a  new  Office  of  Regulations 
Management,  which  was  created  for  the 
purpose  of  improving  the  VA's 
capability  to  promulgate  regulations. 
The  duties  of  this  Office  include 
oversight  responsibilities  for  ensuring 
compliance  with  E.xecutive  Orde"- 
12866. 
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ENVIRONMENTAL  PROTECTION 
AGENCY  (EPA) 

Administrator's  Praambia  to  tha 
Ragulatory  Plan 

Over  the  nearly  25  years  since  its 
fonnation,  the  Environmental  Protection 
Agency  has  overseen  a  remarkably 
successhil  effort  to  rid  our  Nation  of  the 
most  unsightly  and  obvious  effects  of 
pollution.  Many  of  America's  rivers  and 
•tieaiiu  are  now  restored  to  healthful 
recreational  uses,  and  on  any  given  day 
the  air  most  Americans  breathe  is  pure 
enough  for  all  but  the  most  vulnerable 
populations.  We  have  made  a  good  start 
in  cleaning  up  the  most  threatening 
Incidences  of  abandoned  hazardous 
waste,  and  we  have  in  place  a  "cradle- 
to-grave"  network  to  control  the 
incDscriminate  disposal  of  now  waste. 

Undeniably,  we  have  made  a  great 
deal  of  progress  in  a  very  short  lime.  Not 
only  have  we  committed  ourselves  to 
the  cleanup  of  pollution,  we  have 
formed  the  national  will  to  prevent  its 
recurrence  by  thoughtful  management 
and  prevention. 

The  |ob  Ahead 

As  good  as  this  record  is,  it  does  not 
tell  the  whole  story.  In  some  areas 
population  growth  and  its 
accompanying  environmental  stresses 
have  outpaced  our  efforts.  In  others, 
even  as  we  have  dealt  successfully  with 
many  of  the  largest  and  most  palpable 
sources  of  pollutants,  we  have 
uncovered  evidence  of  other,  more 
subtle  dangers  that  continue  to  threaten 
our  health  and  weli-being.  Fur  example: 

•  Thirty  years  after  Rachel  Carson 
warned  us  in  her  book,  "Silent 
Spring."  to  reduce  our  dependence  on 
pesticides,  we  have  doubled  uur  use 
of  pesticides. 

•  Twenty-five  years  after  the  garbage- 

filled  Cuyahoga  River  spontaneously 
.   caught  fire,  40  percent  of  our  rivers 
and  lakes  are  not  suitable  for  Tishing 
or  swimming. 

•  In  1993.  residents  of  major  U.S. 
cities — Milwaukee,  New  York,  and 
Washington.  DC— were  ordered  to 
boil  their  water.  In  Milwaukee. 
thousands  got  sick  from  contaminated 
water;  some  died. 

•  Twenty  years  after  passage  of  the 

Clean  Air  Act,  one  in  four  Americans 
lives  in  an  area  where  air  quality  does 
not  meet  Federal  standards. 
Meanwhile,  asthma — a  condition 
aggravated  by  this  remaining 
pollution — is  on  the  rise. 

•  Fourteen  years  after  Love  Canal,  one 
in  four  Americans  hves  within  four 
miles  of  a  toxic  dumpsite. 


So.  despite  our  success  to  date,  much 
remains  to  be  done. 

Following  the  President's  Lead 

As  one  of  the  principal  regulatory 
agencies  in  the  Federal  Government, 
EPA  is  acutely  aware  of  its 
responsibility  to  protect  public  health 
and  the  environment  in  a  flexible 
manner  that  does  not  place  undue 
burden  on  the  economy.  The  President 
has  pointed  out  that  the  long-tlrm 
strength  of  our  economy  is  inextricably 
linked  to  the  health  of  the  environment, 
and  vice-versa.  Nevertheless,  the  current 
costs  of  our  environmental  investments 
are  substantial,  and  the  decision  to  pay 
those  costs  is  often  a  difficult  one. 
Therefore,  EPA  subscribes  to  the 
principles  the  President  laid  out  in 
Executive  Order  12866  to  ensure  that 
regulatory  agencies  exercise  their 
authority  prudently. 

EPA  seeks  nonregulatory  solutions 
whenever  they  can  assuredly  achieve 
environmental  goals.  When  regulation  is 
required  by  either  law  or  circumstance, 
the  Agency  seeks  to  produce  rules  that 
forthrightly  implement  the  law,  protect 
public  health  and  our  Nation's 
ecosystems,  and — when  legally 
allowable — specifically  account  for  the 
costs  imposed  on  society.  In  setting 
environmental  priorities  and  levels  of 
control.  EPA  routinely  analyzes  the 
risks  of  pollution  when  legal  and 
appropriate.  In  addition,  the  Agency 
continues  to  increase  its  outreach  to 
partners  in  State  and  local  government, 
as  well  as  to  environmentalists, 
industry,  and  other  affected  parties,  to 
make  sure  environmental  decisions 
reflect  the  best  information  available 
about  both  the  problem  at  hand  and 
appropriate,  affordable  solutions. 

EPA's  Common  Sense  Initiative 

One  of  the  specific  ways  in  which 
EPA  is  addressing  the  President's 
directives  is  through  the  Common  Sense 
Initiative,  in  w  hich  the  Agency  and 
outside  groups  will  undertake  a 
cooperative  investigation  of  cheaper 
ways  to  provide  cleaner  outcomes.  One 
consequence  of  EPA's  historical 
approach  to  regulation  is  that  any  given 
regulated  entity  may  find  itself  bound 
by  a  number  of  environmental 
requirements  that  are  not  coordinated  to 
achieve  efficiency  at  the  point  of 
compliance.  A  firm  may  find  itself 
responding  to  air,  water,  land,  and 
toxic-substance  controls  that  appear 
duplicative  or  unnecessarily 
burdensome.  As  a  result  of  the 
regulatory  burden,  however,  these  firms 
are  discouraged  from  making 
investments  that  might  very  well  protect 


the  environment  better  at  a  lower 
overall  cost.  While  there  are  good 
reasons  to  impose  multiple 
requirements  from  the  perspective  of 
national  program  management,  EPA  is 
looking  for  solutions  to  problems  that 
make  sense  not  only  nationally,  but  also 
locally,  where  real  people  make  real 
investments  to  protect  the  environment. 

EPA's  Common  Sense  Initiative  will 
do  something  about  this.  The  Agency  is 
reaching  out  to  several  sectors  of 
industry  to  examine  the  real  impacts  of 
multiple  requirements  at  the 
industry/local  level.  For  this  initial 
round  of  discussions  EPA  has  selected 
the  following  industries:  auto 
mai^ufacture,  electronics,  iron  and  steel, 
metal  finishing,  petroleum  refining,  and 
printing.  Agency  staff  and  managers 
intend  to  listen  to  industry, 
environmentalists,  State  and  local 
governments,  and  others  to  leam  just 
how  multiple  environmental 
requirements  are  working  at  their  points 
of  intersection. 

When  this  process  turns  up  ways  to 
improve  the  environmental  performance 
of  these  industries  by  providing 
cheaper,  more  flexible  ways  to  comply 
with  our  requirements,  EPA  will  work 
to  bring  about  this  "cheaper"  solution. 
In  return,  the  Agency  will  look  to  these 
industries  to  identify  even  more 
effective  strategies  to  control  pollution 
in  their  plants  and  communities,  so  that 
the  public  benefits  from  a  "cleaner" 
solution  as  well.  By  pursuing  this 
"cheaper,  cleaner"  strategy  with  these 
initial  industries.  EPA  hopes  to  learn 
how  to  better  effect  national 
environmental  controls  that  also  make 
sense  ideally. 

Some  of  the  areas  the  Common  Sense 
Initiative  will  explore  are:  pollution 
prevention,  alternative  compliance 
mechanisms,  reform  of  data 
management  and  recordkeeping 
(especially  introduction  of  electronic 
reporting),  review  and  reform  of  existing 
regulations,  coordinating  multiple  new 
rulemakings  across  program  lines, 
multimedia  permitting,  and  the 
introduction  of  improved  environmental 
technology, 

Strategic  Themes 

In  laying  out  its  agenda  under  the 
Clinton  Administration,  EPA  has  been 
guided  by  several  major  concepts  that 
will  revolutionize  not  only  the  Agency, 
but  also  the  way  all  participants  think 
about  the  design  and  delivery  of 
environmental  protection.  Even  when  a 
statute  directs  EPA  to  imdertake 
rulemaking  that  will,  by  all  outward 
signs,  produce  a  traditional  command- 


and-control  regulation.  Agency 
manager^  are  using  these  concepts  to 
guide  our  definition  of  the  problem,  our 
outreach  to  the  public,  and  our 
regulatory  determinations.  To  one 
extent  or  another,  all  of  the  regulations 
highlighted  in  this  first  Regulatory  Plan 
reflect  the  central  strategic  themes 
described  below. 

A  New  Generation  of  Environmental 
Protection 

The  Vice  President  has  challenged  all 
of  us  to  join  him  on  a  bold  new  path  to 
revolutionize  the  Federal  Government 
by  making  it  more  efficient  and 
responsive  to  its  customers,  the 
American  people.  EPA  has  eagerly 
joined  him  in  this  undertaking  in 
numerous  ways.  Perhaps  most 
indicative  of  EPA's  new  direction  is  its 
willingness  to  attempt  more  flexible 
methods  to  achieve  desirable  results  for 
the  environment.  All  of  EPA's  policy 
actions  will  benefit  fit>m  these  new 
attitudes  and  approaches. 

Ecosystem  Protection 

EPA's  mission  has  always  been  to 
protect  public  health  and  the 
environment  frona  the  effects  of 
environmental  pollution.  However,  for  a 
variety  of  reasons,  EPA  has  concentrated 
a  preponderance  of  its  effort  on  health 
protection  over  the  past  20  years.  Today 
the  Agency  is  moving  to  restore  the 
balance  between  public  health  and 
ecological  protection,  because  a  natural 
environment  that  will  not  sustain 
abundant  life  in  all  its  forms  cannot 
long  sustain  life  for  the  hiunan  species. 
In  this  plan  there  are  regulatory  actions 
resulting  from  EPA's  work  with  States, 
localities,  other  Federal  agencies,  and 
such  private  interests  as  the  agricultural 
community  to  protect  and  restore  vital 
ecosystems  to  nurturing  health.  Actions 
emphasizing  this  theme  are  those 
affecting  the  San  Francisco  Bay  Delta, 
Great  Lakes  Water  Quality,  and 
Endangered  Species. 

Environmental  Justice 

Social  inequity  is  a  fact  of  life  in  the 
United  States,  as  it  is  throughout  the 
world.  When  it  takes  the  form  of 
inordinate  environmental  risk  imposed 
upon  those  who  are  poor  or  otlierwise 
powerless,  EPA  must  engage  itself  in 
reversing  that  injustice.  America's 
young,  especially  poor  and  minority 
children,  are  frequently  at  the  mercy  of 
a  world  ordered  primarily  for  the 
convenience  of  adults.  They  are 
particularly  susceptible  to  long-term 
damage  from  exposure  to  lead — damage 
in  the  form  of  limg  disorders,  learning 
disabilities,  and  more.  In  this  Regulatory 


Plan,  EPA  proposes  to  expand  our 
regulation  of  lead  contamination  by 
identifying  lead-based  hazards  in  paint, 
soil,  and  dust.  While  such  action  will 
support  improved  protection  for  all 
population  groups,  a  principal 
beneficiary  will  be  the  children  of  the' 
poor,  all  too  many  of  whom  are 
unsuspectingly  exposed  to  this 
insidious  hazard. 

Pollution  Prevention 

In  recent  years  EPA  has  emphasized 
the  prevention  of  pollution  as  the  most 
efficient  alternative  to  cleaning  up  after 
the  damage  has  been  done.  The  Clinton 
Administration  is  committed  to 
maintaining  this  eminently  sensible 
direction.  If  there  were  ever  a 
prescription  for  cheaper,  cleaner 
environmental  protection,  it  surely 
involves  pollution  prevention  at  its 
core!  In  this  Regulatory  Plan  there  are  a 
number  of  actions  that  promote 
pollution  prevention  as  a  major 
emphasis.  For  instance,  EPA  is 
preparing  regulations  to  guide  Risk 
Management  Planning  for  the 
prevention  of  accidental  chemical 
releases.  This  rule  will  not  only  assist 
industry  in  adopting  appropriate 
safeguards  for  prevention  of  accidents,  it 
will  also  provide  further  incentive  for 
the  minimization  of  hazardous 
chemicals  in  the  community. 

EPA's  plan  to  expand  the  Toxic 
Release  Inventory  (TRI),  which  will 
require  reporting  of  more  chemicals  by 
more  tj'pes  of  facilities,  will  strengthen 
one  of  the  most  significant  tools  for 
pollution  prevention  yet  devised.  Since 
the  inception  of  TRI  several  years  ago. 
firms  using  risky  chemicals  have 
voluntarily  and  very  creatively  reduced 
their  inventories  and  use  of  these 
chemicals.  Such  firms  are  thereby 
improving  the  safety  of  their  own 
processes,  while  affording  greater 
protection  to  the  citizens  of  their 
communities.  Linked  to  this  rule  is  a 
possible  small-source  exemption  that 
will  provide  some  measure  of  relief  to 
the  reporting  community.  This 
exemption  will  allow  facilities  releasing 
small  amounts  of  Usted  chemicals  to  be 
exempt  from  full  TRI  reporting 
requirements.  EPA's  planned  Chemical 
Use  Inventory  Rule  under  TSCA  will  fill 
a  long-standing  gap  in  our 
understanding  of  how  chemicals  are 
actually  used  by  both  consumers  and 
industry.  Such  information  will  assist 
the  Agency  and  the  pubUc  to  prevent 
pollution  by  substituting  safer 
chemicals  for  more  toxic  substances 
now  employed  in  high-risk  uses. 


EPA's  Draft  Strategy  on  Waste 
Minimization  and  Combustion  includes 
a  major  initiative  to  encourage  a 
reduction  in  the  amoiuit  of  hazardous 
waste  generated  in  the  country  and  to 
further  ensure  the  safety  and  reliability 
of  hazardous  waste  combustion  in 
incinerators  and  industrial  furnaces. 
The  Draft  Strategy  is  the  focal  point  for 
a  national  dialogue  both  on  needed 
actions  to  reduce  the  amount  of 
hazardous  wastes  generated  and  on 
regulatory  change  to  tighten  controls  on 
hazardous  waste  combustors.  To  ensure 
the  success  of  the  Strategy,  the  Agency 
is  involving  environmental  groups, 
waste-producing  industries,  waste- 
management  industries.  States, 
municipalities,  and  all  other  interested 
parties  in  this  dialogue. 

Better  Science  and  Data 

Prudent  environmental  management 
requires  good  information  about  not 
only  what  we  know,  but  also  what  we 
must  acknowledge  as  uncertain.  While 
EPA  will  continue  to  respond  to  public 
concern  about  the  environment,  success 
in  finding  cleaner,  cheaper 
environmental  interventions  depends 
on  the  expansion  of  clear,  well- 
characterized  information  about  the 
problems  and  their  potential  solutions. 
While  all  the  regulatory  actions  in  this 
Plan  depend  on  such  knowledge  for 
their  success,  two  are  particularly 
illustrative  of  this  theme.  In  one 
instance  EPA  proposes  to  update  its 
methods  for  testing  automobiles  for  fuel 
efficiency  and  emissions  under  actual 
road  conditions.  The  closer  we  can 
simulate  the  real-world  conditions 
under  which  automobiles  actually 
operate,  the  more  likely  we  are  to  meet 
our  environmental  goals  without 
imposing  luinecessary  costs  on  either 
industry  or  the  individual  motorist.  In 
another  case  EPA  will  reassess  pesticide 
tolerance  levels,  which  will  refine 
controls  on  the  concentration  and 
toxicity  of  pesticides  to  be  applied  in 
the  futiu*.  Of  particular  importance  is     - 
EPA's  intention  to  consider 
measurement  of  tolerances  not  only  in 
the  field,  where  they  are  now  set,  but 
also  in  the  marketplace,  where  they 
would  better  reflect  actual  human 
exposure. 

Environmental  Partnerships 

While  EPA  is  the  Federal 
Government's  chief  regulatory  arm  for 
environmental  protection,  we  are  by  no 
means  alone  in  commitment  to  this 
national  goal.  There  are  several  Federal 
agencies  besides  EPA  with  major 
enviroiunental  responsibiUties.  States 
are  critical  components  of  our  national 
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system  far  enviroiunental  {wotactioo,  as 
they  iMue,  InqMCt.  and  enforce  the  vast 
majority  of  the  permits  that  lie  at  the 
root  of  OUT  system's  effectiveness. 
Municipalities  are  playing  an 
increasingly  impoitant  role,  and  are 
bearing  a  great  deal  of  the  cost,  serving 
the  public's  need  for  a  safe,  clean 
environment.  And.  to  a  marked  extent, 
individual  citizens  are  studying  the 
facts  and  playing  out  key  roles  in 
defining  what  measures  of  protection 
are  appropriate  and  necessary  in 
community  and  home  situations.  EPA 
views  all  these  authorities  as  partners  in 
an  increasingly  effective  national  system 
of  environmental  protection. 

In  many  of  its  regulatoiy  actions.  EPA 
is  joining  forces  with  such  partners  to 
determine  the  best  environmental 
course  to  follow.  The  action  to  set 
Radiatin  )  Site  Cleanup  Standards  will 
involve  several  national  agencies  in  the 
design  of  rules  to  restore  polluted 
Federal  hrilities  to  meet  public  health 
goals.  EPA's  response  to  a  petition  by 
the  Northeast  C^one  Transport 
Conunission  will  engnge  the  Agency  in 
dialogue  with  several  States  on  the 
possibility  of  imposing  additional 
performance  standards  on  motor 
vehicles  operating  In  those  States.  Our 
redesign  of  the  Hevt  Source  Review 
program  imder  the  Ckan  Air  Act  will 
make  the  program  simpler  and  more 
logical  for  States  to  administer.  And  our 
revision  of  RC31A  pennit  procedures 
will  open  that  proma  up  to  far  toon 
comprehensive  public  participation. 
Finally,  the  plan  cited  above  to  expand 
the  number  and  type  of  businesses 
reporting  toxic  chemicals,  and  the 
number  and  type  of  chemicals  to  be 
reported,  will  empower  individual 
citizens  to  participate  in  environmental 
management  in  their  own  communities. 

Enforcement  Accountability 

EPA  has  traditionally  emphasized  the 
need  for  firm,  assured  enforcement  of 
environmenldl  requirements.  In  this 
Regulatory  Plan  EPA  describes  a  rule  to 
carry  out  the  mandate  of  the  Clean  Air 
Act  for  Enhanced  Monitoring  of  air 
sources.  This  action  will  promote 
fairness  and  improve  air  quality  by 
requiring  that  stationary  sources 
monitor  and  certify  continuous 
compliance  with  applicable  omissions 
standards.  There  is  substantial 
flexibility  buih  into  the  rule  regarding 
the  method  of  monitoring  to  support 
certification.  In  recognition  that  most 
Americans,  both  corporate  and  private, 
fully  recognize  their  duty  to  ub«v 
environmental  laws.  EPA  is 
complementing  its  zeal  for  enforcement 
with  a  commitment  to  support  positive 


efforts  to  uphold  environmental 
standards  throughout  society.  In  a 
recent  reorganization  EPA  has 
complemented  its  vigorous  effort  to  seek 
out  and  punish  violators  by  creating  a 
unit  to  provide  compliance  assistance  to 
those  acUvely  seeking  responsible, 
creative  ways  to  carry  out  their 
environmental  duties  under  the  law. 

Seeking  Regulatory  Alternatives         X 

Wherever  possible  in  its  regulatory 
activities.  EPA  is  pursuing  the 
President's  and  the  Administrator's 
emphasis  on  enviroimiental  quality  at 
an  affordable  cost.  Even  though  several 
of  our  statutes  do  not  adniit  of  cost  as 
a  factor  in  decisions  protecting  public 
health,  where  legal  and  appropriate,  the 
Agency  is  exploring  market-based 
means  to  achieve  important 
environmental  ends,  iiere  are  some 
examples: 

Acid  Rain:  EPA's  acid  rain  program 
uses  a  market-based  approach  to  reduce 
sulfur  dioxide  emissions  from  electric 
utilities.  UtiUties  are  allowed  to  choose 
the  least-cost  method  of  control, 
whether  installing  pollution  control 
devices,  switching  to  cleaner  fuels,  or 
buying  allowances  from  other  utilities. 
This  reduces  overall  costs  while 
ensuring  the  desired  reductions  of 
pollutants  that  cause  acid  rain. 

Stratospheric  Ozone:  In  order  to 
phase  out  ozone-depleting 
chlorofluorocarbons  (CFCs)  in  an 
orderly,  cost-efficient  manner.  EPA's 
regulation  is  based  on  a  system  of 
allowances  that  encourages  marketable 
permits.  This  system  allows  producers; 
Importers,  and  exporters  to  trade  in 
situations  where  cost  can  be 
substantially  reduced. 

MACT  Standards:  Under  the  Clean 
Air  Act,  EPA  must  issue  Maximum 
Achievable  Control  Technology  (MACT) 
standards  that  require  sources  of  air 
pollution  to  achieve  a  relatively 
stringent  minimum  level  of  emissions 
control.  This  rctjuirement  prohibits  the 
,use  of  certain  market-based  regulatory 
strategies.  However,  provisions  to  allow 
"emissions  averaging"  have  been  and 
will  continue  to  be  incorporated  into 
various  MACT  rules  as  appropriate  (for 
example,  in  the  cases  of  hazardous 
organics,  petroletun  refining,  and  wood 
furniture).  Emissions  averaging  allows 
faciUties  some  flexibility  to  choose 
which  emissions  points  to  control  - 
(presumably  those  for  which  control 
measures  are  cheaper)  in  order  to 
achieve  the  overall  reductions  required 
for  the  fadUty. 

Consumer  Products:  EPA  is  exploring 
the  use  of  economic  incentives  in 


regulations  to  reduce  volatile  organic 
chemicals  (VOCs)  from  consumer  and 
commercial  products.  The  Agency  will 
include  its  findings  from  these 
explorations  in  a  forthcoming  report  to 
Coiagress.  The  first  of  these  products  to 
be  regulated  is  likely  to  be  coatings  for 
architectural  and  industrial 
maintenance  (AIM),  which  has  been  the 
topic  of  a  regulatory  negotiation.  In  the 
course  of  this  negotiation,  the 
committee  has  devised  a  flexible 
regulatory  structure  that  might 
encompass  a  proposal  to  allow 
manufacturers  to  exceed  VOC  content 
thresholds  in  exchange  for  a  fee  based 
on  a  graduated  schedule.  Fee  revenues 
would  then  be  used  to  promote 
additional  VOC  reductions  through 
recognition  awards  or  research  grants. 

State  Programs:  EPA's  Air  program 
has  worked  in  close  partnership  with 
States  to  promote  the  design  and 
adoption  of  State-level  economic 
incentive  programs.  In  March  EPA 
issued  the  Economic  Incentive  Program 
rule  which  establishes  the  framework 
for  these  programs  and,  in  certain 
instances  of  nonattainment.  requires 
them.  EPA  continues  to  provide 
technical  and  financial  support  to  States 
to  explore  maricet  incentives,  such  as 
emissions  trading  and  vehicle  scrappage 
programs. 

Local  Financial  Assurance:  Current 
EPA  regulations  require  localities  to 
demonstrate  financial  capability  to 
properly  close  existing  municipal  solid 
waste  landfills.  In  a  forthcoming  rule, 
the  Agency  will  allow  localities  meeting 
certain  criteria  to  "self-insure"  for  this 
purpose.  The  Agency  estimates  this  new 
flexibility  will  save  local  governments 
$138  million  or  more  per  year. 

Universal  Wastes:  In  managing  the 
RCRA  Hazardous  Waste  Program,  EPA 
has  become  aware  of  substantial 
difficulties  in  treating,  storing, 
transporting,  and  disposing  of  certain 
wastes  that  are  hazardous  but  nearly 
ubiquitous  in  our  society.  Examples 
include  nickel-cadmium  and  mercuric 
oxide  batteries  and  mercury-based 
thermometers.  Since  the  full  RCRA  Title 
C  hazardoiis  waste  requirements  have 
removed  the  incentive  to  recycle  such 
wastes,  EPA  has  proposed  different 
standards  that  will  enstire  responsible 
but  more  generally  affordable 
management  of  these  wastes,  while 
providing  the  flexibility  needed  to   ■ 
promote  recycling. 

Traditkwal  Actions 

h>lot  every  action  selected  for 
emphasis  in  this  Regulatory  Plan  fits 
neatly  into  the  theme  cat^ories  the 


Clinton  Administration  is  stressing  for 
EPA.  The  Agency  continues  to  regulate 
environmental  problems  as  prescribed 
by  law,  and  a  number  of  these  actions 
reflect  the  fundamental  "end-of-pipe" 
philosophy  on  which  so  much  of  our 
environmental  progress  totiate  has  been 
built.  Even  these  "traditional"  ways  of 
doing  business,  however,  benefit  from 
EPA's  "cleaner,  cheaper"  philosophy. 
For  example,  in  March  EPA  issued  a 
policy  under  which  EPA  will  regulate 
various  forms  of  combustion  under  a 
coordinated  plan.  The  rule  to  revise 
certain  Technical  Standards  for 
Incineration  under  the  Combustion 
Strategy,  as  well  as  actions  to  control 
Municipal  Waste  Combustion  and 
Medical  Waste  Incineration,  are  good 
examples  in  point.  EPA  will  construct 
these  rules  around  the  best  science  and 
data  that  can  be  assembled,  broad  public 
involvement,  and  an  awareness  of  the 
effects  of  dioxin  and  other  minute 
contaminants  on  imsuspecting 
consumers.  And  the  Agency  will 
prepare  these  actions  in  the  knowledge 
that  tough,  coordinated  control  of 
hazardous  waste  incineration  will 
inevitably  lead  to  minimization  of  waste 
and-the  prevention  of  further  pollution. 

EPA  will  continue  to  make  sense  of 
the  comphcated  structure  of  rules 
governing  the  management  of  hazardous 
waste.  In  one  case  that  will  mean  adding 
to  the  list  of  controls,  as  the  Agency 
completes  its  design  of  Land  Disposal 
Restrictions.  In  two  other  related  rules, 
the  Hazardous  Waste  Identification 
Rules  for  Contaminated  Media  and 
Wastes.  EPA  will  be  simplifying  the 
system  by  removing  certain  low-risk 
substances  from  the  universe  of  wastes 
required  to  be  treated  as  hazardous. 

In  the  same  spirit,  EPA's  imposition 
of  controls  on  mobile  sources  of  air 
toxics  will  benefit  from  new  and  more 
productive  ways  of  carrying  out  our 
traditional  business.  For  instance  we 
will  prepare  a  rule  to  control  emissions 
bom  small-engine,  off-road  devices  such 
as  lavramowers.  Because  we  know  the 
effects  of  this  rule  will  reach  into 
virtually  every  backyard  in  America,  we 
plan  to  conduct  extra  consultation  to 
leam  how  we  can  make  it  effective, 
practical,  and  well  understood.  To  do 
this,  we  will  initiate  a  Regulatory 
Negotiation  that  will  involve 
representatives  of  all  interests  affected 
in  the  design  of  our  regulatory  proposal. 

The  Challenge  of  Safe  Drinking  Water 

The  Safe  Drinking  Water  Act  poses  a 
special  challenge  to  an  Agency 
providing  aggressive  protection  for 
public  health  while  seeking  creative 


solutions  that  citizens  can  afford.  The 
current  statute  requires  that  EPA  select 
and  regulate  25  contaminants  every  3 
years,  and  it  provides  little  flexibility  to 
either  the  Agency  or  local  water  systems 
in  responding  to  the  Act's  mandates. 
This  plan  presents  in  some  detail  four 
upcoming  actions  under  the  Safe 
Drinking  Water  Act:  Management 
Standards  for  Class  V  Injection  Wells, 
and  National  Primary  Drinking  Water 
Regulations  for  (1)  Groundwater 
Disinfection,  (2)  the  Phase  VIB  List  of 
Organic,  and  (3)  Inorganic 
Contaminants,  and  Radionuclides. 
Undoubtedly,  the  cost  of  these  rules  will 
be  substartiol.  The  Agency  is  currently 
working  on  still  other  broadly 
applicable  rules  under  the  Safe  Drinking 
Water  Act,  although  the  next  scheduled 
actions  will  not  fall  within  this  planning 
period  (October  1994  -  October  1995). 
Most  notably,  these  include  controls  on 
disinfectants  and  disinfection 
byproducts,  enhanced  surface-water 
filtration,  and  arsenic  contamination. 

EPA  is  concerned,  as  are  all 
Americans,  that  the  services  and 
protection  that  Government  provides  be 
necessary,  effective,  efficient,  and 
equitable.  Where  possible,  the  Agency 
invites  broad  public  involvement  and 
exercises  judgment  to  ensure  such  a 
result.  For  example,  the  rules  referenced 
above  that  will  cover  disinfectants  and 
disinfection  byproducts  and  enhanced 
surface-water  filtration  have  been  the 
subject  of  detailed  regulatory 
negotiation  involving  a  broad  cross- 
section  of  the  affected  public;  their 
design  and  costs  will  reflect  the  product 
of  that  broad  consensus.  In  many  cases, 
however,  public  concern  has  been 
growing  about  the  affordability  of  some 
of  the  rules  the  Safe  Drinking  Water  Act 
will  continue  to  mandate  both  now  and 
in  the  future. 

In  response  to  tiis  concern  the 
Clinton  Administration  is  working  with 
the  Congress  on  amendments  to  the  Safe 
Drinking  Water  Act  that  will  help 
communities  afford  needed  protection 
and  allow  the  Agency  more  room  to 
exercise  expert  judgment  in  the  public 
interest.  Among  the  most  important 
features  of  the  Administration's 
proposal  are: 

•  Creation  of  a  multibillion  dollar  State 
Revolving  Fimd  to  support  local 
drinking-water  protection  efforts; 

•  Elimination  of  the  current  requirement 
that  EPA  issue  25  new  standards 
every  3  years,  and  replacing  it  with  a 
risk-based  priority-setting  process  that 
includes  consultation  with  States  and 
scientific  experts; 


•  Incentives  and  assistance  to  small 
systems  for  improved  management 
and  consolidation  of  effort; 

•  Reduced  monitoring  and  treatment 
requirements  for  communities  that 
prevent  drinking-water 
contamination;  and 

•  Upgrading  of  operator  training  and 
,  certification  requirements. 

EPA  believes  that  these  changes  will 
accelerate  progress  toward  the  Nation's 
goal  of  providing  safe,  abundant 
drinking  water  at  an  affordable  cost  to 
all  our  citizens.  The  Administration  is 
committed  to  work  with  the  Congress  to 
bring  them  about. 

Conclusion 

The  Clinton  Administration  is 
determined  to  reinvent  the  way 
Government  does  business.  As  a 
member  of  the  President's  team. 
Administrator  Browner  is  committed  to 
involve  the  public  fully  in  the  public's 
business  and  to  carry  out  EPA's 
environmental  protection  agenda  in  a 
spirit  of  genuine  opeimess.  The  Agency 
is  constantly  reexamining  how  it 
conducts  the  pubHc's  business,  and  it 
actively  solicits  new  ideas  from  both 
citizens  and  State  and  local  partners. 
While  EPA  is  totally  dedicated  to  the 
achievement  of  its  environmental  goals 
through  appropriate  rules  and 
aggressive  enforcement,  the  Agency  is 
also  eager  to  find  more  flexible, 
common-sense  ways  to  do  its  work 
without  compromising  its  essential 
responsibilities.  This  is  the  new  spirit  of 
EPA,  and  evidence  of  this  commitment 
may  be  found  throughout  this  first 
annual  Regulatory  Plan. 

EPA 


PRERULE  STAGE 


140.  PESTiaOES;  TOLERANCE 
PROGRAM  REVISIONS 

Legal  Authority: 

21  use  346  to  346(a):  21  U^  348 

CFR  Citation: 

40  CFR  177;  40  CFR  180;  40  CFR  185, 
40  CFR  186 

Legal  Deadline: 

None 

Abstract 

EPA  is  reassessing  the  pesticide 
tolerance-setting  process  with  the  goal 
of  improving  public  health  protection 
provided  by  the  tolerance  process. 


UMI 
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Increasing  public  coniideoce  in  the 
safety  of  the  (bod  supply,  clarifying  and 
simplifying  the  proceM  kv  all  affected 
parties,  and  utilizing  the  most  co&t- 
ofncient  methods  for  implementation 
and  complianre. 

Statement  of  Need: 

The  Environmental  Protection  Agency 
(EPA)  registars  pesticides  for  use  in  the 
United  States  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  Under  the  Federal  Food, 
Drug  and  Ccsrjetic  Act  (FFDCA),  if  a 
pesticid"  is  inteodeti  to  be  used  in  a 
manner  ihal  will  result  in  pesticide 
residu**  in  f'xnl  or  animal  feed,  EPA 
must  estdbli&h  a  maximum  allowable 
level  of  pesticide  residue  (tolerance)  or 
an  exemption  from  the  tolerance 
requirement,  before  the  pesticide  may 
be  registeicd  for  that  use  under  FIFRA. 

FFDCA  sedion  408  requires  the 
ebtabllshment  of  tolerances  for  raw 
agricultural  commodities,  and  section 
409  requires  the  estabUshment  of  a  food 
additive  regulation  (often  called  a  409 
tolerance]  whenever  a  pesticide  comes 
into  direct  contact  with  a  processed 
food  or  when  processing  may  result  in 
residues  which  are  concentrated  to  a 
higher  le\'el  in  the  processed  fonn  than 
the  li^el  allowed  by  the  raw  tolerance. 

EPA  believes  that  the  current  tolerance- 
setting  •'ystem,  which  has  been  in  place 
essenUally  unchanged  for  a  number  of 
years.  d>x;s  not  create  a  dear  and 
coinpr»;hf>nsible  frarauwork  for  public 
understanding  of  the  safety  of  the  food 
supply.  As  a  result,  the  tolerance- 
setting  system  Iccks  credibihty  as  a 
mean^  of  ensuring  food  safety.  A  clear. 
consis'r.nl,  and  informative  proRram  is 
needed  to  explain  how  and  v%hy  the 
EPA  make's  decisions  about  the  levels 
of  pesticide  residues  that  may  legally 
remain  i.i  the  Nation's  food  supply. 

EPA  is  therefore  e^'aluating  its  current 
process  for  establishing  tolerances  for 
pesticide  residues  in  food  and  f«^d.  and 
intends  to  explore  changes  in  the 
framework  of  the  tolerance  system, 
particularly  the  manner  in  which  it 
evaluates  dietary  expijsures. 

Objective."!.  One  objective  of  the 
evaluation  is  that  the  t(»Ieran(» 
assessment  use  sound  science, 
including  more  realistic  and  visible 
assumptions  about  dietary  exposure.  A 
secord  goal  of  the  new  approach  is  to 
ensure  that  food  safety  standards  are 
more  clearly  "health-based. "  with 
particular  attention  paid  to  making 
them  protective  of  chUdren  and  other 
highly  exposed  subgroups. 


Changes  being  considered  address  the 
point  in  the  food  distribution  chain  at 
which  totaranoea  are  estabhshed,  the 
food  fonna  fcr  which  tolerances  will  be 
established,  the  types  and  amounts  of 
residue  information  needed  to  support 
expanded  coverage  of  tolerances,  aind 
the  manner  in  which  EPA  uses  the  data 
to  estimate  exposure. 

Altemath^es: 

Alternatives  have  not  been  fully 
explored,  but  include  expanding  the 
coverage  of  tolerances  to  additional 
foods  at  additional  levels  in  'he 
distribution  chain,  and  ver.'.us  changes 
in  the  way  the  Agency  r&vic^s  and 
assesses  residue  data  to  improve  its 
usefulness  as  a  measure  of  dietary 
exposure. 

Anticipated  Costs  and  Benefits: 

No  analyses  have  be«a  done  to  date. 
When  specific  regulatory  objectives  a.nd 
alternatives  are  identified,  costs  and 
benefits  will  be  evaluated. 

Risks: 

The  tolerance-setting  system  is  the 
mechanism  by  which  the  safety  of  the 
American  food  supply  is  protected. 
Fundamental  improvements  in  tliis 
system  can  contribute  to  reduced 
pesticide  use,  and  a  better  public 
understanding  of  the  way  in  which 
tolerances  function  to  protect  the 
public  health.  While  ri.sk  reduction  may 
result,  the  principal  objective  of  the 
reassessment  is  to  improve  the 
infrastructure  of  the  system. 

Timetable: 


EPA 


AcUon 


FRCN* 


ANPRM 


02 '00/95 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Additionai  Information: 

SAN  No  3430. 

Agency  Contact: 

Chris  Giilis 

Environmental  Protection  Agency 

Office  of  Prevention.  Pesticides,  and 

Toxic  Substaivres 

7501C 

Washington  DC  204r>0 

703  305-7102 

RIN:  2070-AC74 


PROPOSED  RULE  STAGE 


141.  TSCA  CHEMICAL  USE 
INVENTORY  RULE 

Legal  Authority: 

15  use  2607(a) 

CFR  Citation: 

40  CFR  710 

Legal  Deadline: 

None 

Abstract: 

This  action  will  amend  the  TSCA 
hiventory  Update  Rule  (lUR) 
promulgated  in  1986  to  require 
chemical  manufacturers  to  report  to 
EPA  the  industrial  and  consumer  end 
uses  of  chemicals  they  produce. 
Currently,  the  lUR  requires  chemical 
manufacturers  to  report  to  EPA  the 
names  of  the  chemicals  they  p;roduce. 
as  well  as  the  locations  of 
manufacturing  facilities  and  the 
quantities  produced.  About  4,000 
facilities  reported  data  on  about  8,000 
unique  chemicals  during  the  last 
reporting  cycle.  Data  obtained  by  the 
amended  lUR  will  be  used  by  EPA  and 
others  to: 

•  Better  understand  the  potential  fur 
chemical  exposures  and  then  scrcr-n 
the  chemicals  now  in  commerce  and 
identify  those  of  highest  concern; 

•  Establish  priorities  and  goals  for  their 
chemical  assessment,  risk 
managetnent  and  prevention  programs 
and  monitor  their  progrecs; 

•  Encourage  pollution  prevention  by 

identifying  potentially  safer  substitute; 
chemicals  for  uses  of  {>otential 
concern;  and 

•  Enhance  tl'.e  effectiveness  of  chernical 

risk  communication  efforts. 

EPA  has  held  meetings  with 
representatives  of  the  chemical 
industry,  environmental  groups, 
environmental  justice  leaders,  labor 
groups,  State  governments  and  other 
Federal  agencies  to  insure  public 
involvement  in  the  development  of  the 
Chemical  Use  Inventory  project.  In 
order  to  ensure  that  end  use  reporting 
is  effective  and  minimizes  reporting 
burdens,  EPA  plans  to  engage  the 
regulated  community  and  other 
stakeholders  in  a  regulatory  negotiation 
to  generate  a  proposed  rule. 

Statement  of  Need: 

There  are  approximately  70.000 
chemicals  in  commerce  and  listed  on 


the  updated  Toxic  Substances  Control 
Act  (TSCA)  Inventory.  EPA  faces  the 
challenge  of  sorting  through  these 
chemicals  to  identify  the  ones  of  most 
concern  and  then  taking  action  to 
mitigate  potential  risks.  The  current 
TSCA  Inventory  Update  Rule  collects 
some  of  the  key  data,  such  as 
production  volumes,  that  help  to 
identify  chemicals  of  concern,  but 
information  on  how  chemicals  are  used 
commercially,  which  is  essential  to 
determining  possible  exposure  routes 
and  scenarios  and  potential  safer 
substitute  chemicals,  is  not  covered  by 
lUR.  This  action  will  propose  to  modify 
the  inventory  update  process  so  that 
data  essential  to  an  effective  TSCA 
Inventory  screening  program  are 
available  to  EPA. 

In  addition  to  the  specifics  of  the  kind 
and  format  of  the  desired  end  use  data 
reporting.  EPA  would  \ike  to  engage  the 
regulatory  negotiation  participants  on  a 
number  of  other  reforms  of  the  lUR: 

•  How  to  include  inorganic  chemicals, 
which  have  been  exempted  from 
reporting  in  the  past,  so  that  risks 
from  these  chemicals  can  be  better 
assessed  and  managed: 

•  How  to  ease  the  Unkage  of  amended 
lUR  data  to  other  environmental  data 
sources  like  the  Toxic  Release 
Inventory  to  enhance  its  usefulness; 
and 

•  How  to  change  lUR  reporting  so  that 
the  frequency  of  submitter 
confidentiality  claims  is  reduced  so 
that  the  public  can  have  better  access 
to  relevant  data  on  toxics. 

A  national  report  will  make  data 
collected  via  the  amended  lUR  pubUcly 
available.  This  report  will  not  contain 
any  information  claimed  to  be 
confidential. 

Alternatives: 

Several  alternate  approaches  to 
securing  the  desired  chemical  use  data 
have  been  evaluated.  One  of  the 
alternatives  considered  was  whether  to 
add  materials  accounting  and  other 
data  elements  to  the  Toxic  Release 
Inventory.  EPA  plans  to  evaluate  this 
approach  in  a  separate  project. 

Anticipated  Costs  and  Benefits: 

Total  costs  of  this  action  depend  on 
the  amendments  to  lUR  agreed  on 
during  the  regulatory  negotiation.  The 
amended  lUR  will  assist  EPA  in 
screening  chemicals  not  in  commerce 
and  identify  those  of  highest  concern; 
establishing  priorities  and  goals  for  its 
chemical  assessment,  risk  management 
and  prevention  programs  and  monitor 
their  progress;  identifying  potentially 


safer  substitute  chemicals  for  uses  of 
potential  concern;  and  enhancing  the 
effectiveness  of  chemical  risk 
communication  e^orts. 

Risks: 

This  action  will  secure  data  on 
chemicals  in  commerce  which 
describes  how  they  are  used  which  is 
essential  to  determining  possible 
exposure  routes  and  scenarios.  The 
involvement  of  diverse  interest  groups 
in  a  regulatory  negotiation  to  develop 
the  proposed  rule  will  insure  a  high 
quality  project  outcome.  EPA's  toxics 
program  will  be  able  to  better  focus  on 
chemical  risks  of  most  concern. 

Timetable: 


Actton 


Date         FR  ate 


NPRM 


12/00/94 


Small  Entities  Affected: 

Undetermined 

Govemn>ent  Levels  Affected: 

Undetermined 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 

SAN  No.  3301. 

Agency  Contact: 

Ward  Penberthy 

Environmental  Protection  Agency 

Office  of  Prevention.  Pesticides,  and 

Toxic  Substances 

(7406) 

Washington,  DC  20460 

202  260-1664 

RIN:  2070-AC61 

EPA 

142.  LEAD  HAZARD  STANDARDS 

Legal  Authority: 
15  use  2683 

CFR  Citation: 
40  CFR  745 
Legal  Deadline: 

Final.  Statutory.  April  28.  1994. 

Abstract 

The  Residential  Lead-Based  Paint 
Hazard  Reduction  Act  of  1992  requires 
EPA  to  promulgate  regulations  which 
identify  lead-based  paint  hazards,  lead- 
contaminated  soil,  and  lead- 
contaminated  dust.  EPA  is  to  identify 
the  paint  conditions  and  lead  levels  in 
dust  and  soil  that  would  result  in 
adverse  human  health  effects.  On  July 


14,  1994,  EPA  issued  guidance  on  this 
topic  to  provide  information  while  a 
proposal  is  being  developed. 

Statement  of  Need: 

This  rulemaking  is  required  by  the 
Residential  Lead-Based  Paint  Hazard 
Reduction  Act  of  1992  (Title  X).  which 
amended  TSCA  by  adding  a  new  Title 
IV.  Section  403  of  TSCA  requires  the 
Agency  to  promulgate  regulations  that 
define  lead-based  paint  hazards,  lead- 
contaminated  dust,  and  lead- 
contaminated  soil.  Paint  conditions  and 
lead  levels  in  dust  and  soil  which 
would  result  in  adverse  health  effects 
are  to  be  identified. 

This  activity  is  needed  both  to  reduce 
uncertainty  in  determining  if  a  given 
situation  is  hazardous  to  children,  and 
also  to  make  the  most  efficient  use  of 
the  Nation's  resources  by  prioritizing 
actions  to  reduce  lead  contamination. 
It  will  allow  the  general  public.  States, 
localities,  landlords,  housing 
authorities,  and  others  to  distinguish 
hazardous  situations  based  on  the 
condition  of  the  lead-based  paint  and 
on  the  lead  levels  of  dust  and  soil.  This 
will  then  allow  them  to  take 
appropriate  action  to  reduce  risks  to 
children. 

Alternatives: 

Alternatives  to  be  considered  include 
various  target  levels  of  soil  and  dust, 
and  whether  a  tiered  approach  is 
preferable. 

Anticipated  Costs  and  Benefits: 

Undetermined  at  this  time,  although 
based  on  previous  analyses  by  the 
Centers  for  Disease  Control  and 
Prevention,  the  benefits  (including 
unquantified  benefits)  are  expected  to 
outweigh  the  costs. 

Risks: 

The  reduction  of  childhood  lead 
poisoning  is  a  priority  for  the 
Administrator.  Fetuses  and  young 
children  are  particularly  susceptible  to 
lead.  Considerable  data  suggest  a 
correlation  between  elevated  blood  lead 
(EBL)  and  delays  in  early  neurological 
and  physical  development,  cognitive 
and  behavioral  alterations,  alterations 
in  red  blood  cell  metabolism  and 
vitamin  D  sjTithesis.  kidney 
impairment,  anemia,  and  in  extreme 
cases,  mental  retardation  and  death. 

This  action  is  crucial  to  estabhshing 
those  circumstances  in  which  lead 
exposure  presents  a  risk  to  children. 
This  is  essential  in  making  the  Nation's 
housing  stock  lead-safe,  as  opposed  to 
lead-frw.  Thus,  this  action  will  not 
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only  aid  in  significantly  reducing  risli. 
but  it  will  also  help  to  optimize  where 
resources  arc  expended. 

TimetabI*: 


Action 


Date 


FRCNa 


NPRM 
Final  Action 


09/00/95 
09/00/96 


Small  Entities  Affected: 
Undetermined 

Qovamment  Levels  Affected: 
None 

Additional  Information: 

SAN  No.  3243. 

Previously  listed  under  RIN  2070-AC53. 

Agency  Contact: 

Doreen  Cantor 

Environmental  Protection  Agency 

Office  of  Prevention.  Pesticides,  and 

Toxic  Substa.^ces 

SE. 

Washington  DC  20460 

202  260-1777 

RIN:  2070-AC63 

EPA 

143.  RADIATION  SITE  CLEANUP 

Legal  Authority: 

42  use  2201/AEA  161;  42  USC 
2021/AEA  274;  Reorganization  Plan  No. 
3  of  19^0 

CFR  Citation: 
40  CFR  19b 

Legal  Deadline: 

Noiu- 

Abstract: 

The  Agency  is  developing  regulations 
that  will  set  forth  requirements  for 
cleanup  levels  for  sites  contaminated 
with  radionuclides.  The  regulations 
will  be  designed  to  protect  human 
health  and  the  environment  from 
exposure  to  ionizing  radioactive 
material  subject  to  the  Atomic  Energy 
Act  and  to  sites  covered  under  the 
authority  of  the  Comprehensive 
Enviroiunental  Response. 
Compensation  and  Liability  Act  (i.e.. 
Superfiind  sites),  including  but  not 
limited  to  Federal  facilities. 

Statement  of  Need: 

The  proposed  regulation  will  set 
standards  for  the  remediation  of  soil, 
groundwater,  surface  water,  and 
structures  at  Federal  facility  sites 
contaminated  with  radioaciivc  material 
that  will  allow  these  sites  to  be  released 


for  public  use.  As  part  of  the  Agency's 
fostering  of  environmental  partnerships, 
this  regulation  is  being  developed  in 
coordination  with  all  the  relevant 
Federal  agencies. 

The  number  of  sites  in  the  U.S. 
contaminated  with  radioactive  material 
is  estimated  to  be  in  the  thousands. 
Contaminated  sites  range  from  large 
Federal  facihties  (e.g..  Department  of 
Energy  and  Defense  sites)  to  small 
research  laboratories.  The  estimated 
cost  to  clean  up  these  sites  is  $100- 
400  billion.  Progress  in  cleaning  up 
sites  contaminated  with  radioactive 
materials  has  been  limited  :ind  slow. 
These  delays  have  been  caused  by 
several  factors.  Uncertainty  about  the 
nature  and  extent  of  contamination  is 
partly  to  blame,  but  the  lack  of  specific, 
enforceable  radiation  site  cleanup 
standards  has  t>een  a  major  impediment 
to  site  cleanup  activities.  Currently, 
differences  in  site-specific  risk 
assessment  methods  and  uncertainty 
regarding  the  cleanup  level  to  be 
achieved  can  result  in  differing  levels 
of  cleanup  for  the  same  radioactive 
contaminant  found  at  different  sites.  To 
address  these  inconsistencies,  a 
cleanup  standard  is  needed  to  guide 
decisions  on  the  type  and  level  of 
cleanup  to  be  completed  at 
contaminated  facilities.  The  use  of  a 
consistent  radiation  cleanup  standard  at 
all  sites  ensures  that  all  ethnic, 
socioeconomic,  and  racial  groups 
located  near  sites  undergoing  cleanup 
will  be  equally  protected. 

Under  the  authority  of  the  Atomic 
Energy  Act.  EPA  has  the  responsibility 
to  protect  people  and  the  environment 
from  the  harmful  effects  of  ionizing 
radiation.  In  addition,  Reorganization 
Plan  No.  3  of  1970  provides  EPA  with 
the  authority  to  establish  standards  for 
the  protection  of  people  and  the 
environment  from  the  effects  of  all 
radioactive  materials. 

Alternatives: 

EPA  is  considering  four  regulatory 
approaches  for  the  radiation  site 
cleanup  regulation:  (1)  Establishing  a 
dose  or  risk  limit.  (2)  requiring  the  use 
of  a  "lookup  table"  of  radionuclide- 
and  medium-specific  concentrations 
that  would  specify  cleanup  standards 
applicable  to  all  sites,  (3)  requiring  the 
use  of  a  "lookup  table"  and  a  pathway 
model  to  calculate  cleanup  levels  site 
by  site  in  response  to  site-specific 
conditions,  and  (4)  recommending 
specific  technologies  to  be  employed  in 
radiation  site  cleanups. 


Anticipated  Costs  and  Benefits: 

The  Agency  is  currently  developing  a 
regulatory  impact  analysis  (RIA)  to 
estimate  the  anticipated  economic 
effects  of  the  draft  radiation  site 
cleanup  rule.  The  RIA,  however,  is  not 
typical  of  most  Agency  RIAs.  Unique 
aspects  associated  with  the  cleanup  of 
radiation-contaminated  sites  require  a 
customized  approach  to  the  RIA. 
Instead  of  comparing  costs  and  benefits 
to  set  a  cleanup  standard,  EPA  will 
concentrate  on  maximizing 
protectiveness  to  society. 

By  specifying  a  uniform  cleanup 
standard  to  be  achieved  at  radiation  site 
cleanups,  the  rule  will  lead  to  cost 
savings  associated  with  (1)  streamlined 
site  assessments,  (2)  reduced  legal  costs 
associated  with  selecting  a  cleanup  risk 
level,  and  (3)  reduction  of  market 
barriers  that  inhibit  the  use  of  existing 
waste  minimization  technologies. 

There  are  five  major  components  of 
total  cost  associated  with  the  cleanup 
of  radioaclively  contaminated  sites  that 
will  be  addressed  quantitatively:  (l)  the 
cost  of  precleanup  activities,  which 
includes  initial  site  characterizations 
and  legal  costs;  (2)  the  cost  of  clnanup; 
(3)  the  cost  of  transporting,  by  rail  and 
truck,  the  contaminated  soil  excavated 
from  a  site  to  a  disposal  facility;  (4) 
the  cost  of  disposing  of  contaminated 
materials;  and  (5)  the  cost  of  verifying     . 
that  a  site  cleanup  has  been  successful 
and  the  target  risk  level  has  been 
achieved.  A  sixth  major  cost 
component,  environmental  degradation, 
will  be  addressed  qualitativelv  in  the 
RIA. 

Risks: 

The  Agency  is  currently  performing  a 
number  of  risk  analyses  to  determine 
a  protective  cleanup  level  for  the  rule. 
EPA  is  assessing  net  health  impacts  at 
various  cleanup  levels  and  under 
various  cleanup  scenarios.  Population 
risk  and  risks  to  cleanup  workers  will 
also  be  evaluated.  EPA  is  using 
computerized  models  to  assess  the 
potential  radiation  doses  and  associated 
risks  to  the  pubUc  from  all  significant 
exposure  scenarios,  media,  and 
exposure  pathways.  The  risk  analyses 
are  focused  on  estimating  (1)  the  ' 
change  in  risk  to  an  individual  under 
reasonable  maximum  exposure 
conditions,  and  (2)  the  number  of 
cancers  i>er  year  in  the  exposed 
population.  The  methodology  is 
consistent  with  that  described  in  the 
Agency's  Risk  Assessment  Guidance  for 
Superhmd  for  Baseline  Risk 
Assessments.  The  results  of  this 
analysis  should  help  clarify  which 


types  of  the  thousands  of  potentially 
affected  sites  pose  the  greatest  risk  and 
the  timeframes  over  which  this  risk 
exists. 


Timetable: 


Action 


Date 


FR  Cite 


ANPRM 
NPRM 


10/21/93    58  FR  54474 
04/00/95 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

State.  Federal 

Additional  information: 

SAN  No.  2073. 

Regulatory  Flexibility  Analysis: 
Undetermined. 

Agency  Contact 

Barbara  A.  Hostage 

Environmental  Protection  Agency 

Air  and  Radiation 

(6603J) 

Washington,  DC  20460 

202  233-9237 

RIN:  2060-AB31 

EPA 

144.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS: 
GROUNDWATER  DISINFECTION 

Legal  Authority: 

42  USC  300/SDWA  1412 

CFR  Citation: 

40  CFR  141;  40  CFR  142 

Legal  Deadline: 

NPRM,  Judicial.  August  30.  1995.  Final. 
Statutory.  June  18.  1989.  Final,  Judicial, 
August  30.  1997. 

Abstract: 

EPA  will  propose  that  all  public  water 
systems  using  groundwater  use 
disinfection  treatment  processes,  unless 
they  have  a  natural  disinfection  or  meet 
specified  variance  criteria.  This  rule 
will  reduce  microbial  contamination 
risk  from  public  water  systems  relying 
on  groundwater  as  their  drinking  water 
source.  The  sources  of  microbial 
contamination  are  ubiquitous,  and 
contamination  can  cause  diarrhea,  other 
gastrointestinal  illness,  hepatitis,  and  a 
variety  of  other  illnesses.  "The 
approximately  180.000  public  water 
systems  that  use  groundwater  not  under 
direct  influence  of  surface  water  will 
be  affected  by  this  regulation.  Known 
treatment  technologies  include 
fiisinfection  (through  use  of  rhlorine. 


chloroamines,  ozone,  chlorine  dioxide, 
or  ultraviolet);  source  protection;  well 
construction  codes;  and  backflow 
prevention  programs. 

Statement  of  Need: 

Section  1412  of  the  Safe  Drinking 
Water  Act  requires  EPA  to  establish 
disinfection  requirements,  including 
variance  criteria,  for  all  public  water 
systems.  This  rule  will  meet  that 
statutory  requirement  and  reduce 
microbial  contamination  risk  from 
public  water  systems  relying  on 
groundwater  as  their  drinking  water 
source.  Under  the  regulation,  systems 
would  be  required  to  disinfect  the  - 
source  water  from  each  of  their  wells 
unless  they  met  the  natural  disinfection 
criteria  established  under  the  rule,  or 
qualified  for  a  variance  under  Section 
1415  of  the  Safe  Drinking  Water  Act. 

Alternatives: 

In  order  to  obtain  broad  and  timely 
input,  two  early  drafts  of  the  rule  have 
already  been  shared  v\ith  the  public, 
the  first  in  1991  and  the  second  in 
1992.  The  regulation  is  in  an  early  stage 
of  development  so  the  alternatives  are 
not  yet  developed.  One  alternative 
which  was  considered  in  the  strawman 
rule  issued  in  1992  is  natural 
disinfection  criteria  which  would 
enable  a  public  water  system  to  avoid 
chemical  disinfection.  "The  concept  of 
natural  disinfection  is  innovative.  Its 
implementation  poses  technical 
problems  but  the  intent  is  to  avoid 
incurring  cost  when  there  would  be  no 
public  health  benefit.  States,  tribes,  and 
local  government  officials  will  be 
invited  to  help  the  Agency  work 
through  these  issues. 

Anticipated  Costs  and  Benefits: 

Not  yet  available. 

Risks: 

The  rule  is  intended  to  reduce  the  risk 
of  microbial  contamination  from 
groundwater  drinlcing  water  sources. 
Almost  90  million  people  are  served  by 
180.000  public  water  systems  relying 
on  groundwater  as  their  drinking  water 
source.  More  disease  outbreaks  have 
occurred  in  groundwater  drinking  water 
sources  than  surface-water  drinking 
water  sources. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


08/00/95 
08/00/97 


Small  Entities  Affected: 

Businesses.  Governmental  Jurisdictions. 
Organizations 


Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 

.SAN  No.  2340. 

Agency  Contact: 

Jan  Auerbach 

Environmental  Protection  Agency 

Water 

(4603) 

W'ashington.  DC  20460 

202  260-7575 

RIN:  2040-AA97 


EPA 

145.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATIONS:  25 
CONTAMINANTS  FROM  DR'NKi.SG 
WATER  PRIORITY  UST  (PHASE  VI- 
B>— ORGANIC  AND  INORGANIC 
CONTAMINANTS 

Legal  Auttiority: 

42  USC  300/SDWA  1412 

CFR  Citation: 

40  CFR  141;  40  CFR  142 

Legal  Deadline: 

NPRM;  Statutorv,  Januarv  1.  1990. 
NPRM,  Judicial.'  February-  28.  1995. 
Final,  Statutory,  January  1.  1991.  Final, 
Judicial,  February  28,  1997. 

Abstract: 

EPA  is  scheduled  to  propose  MCLGs 
and  NPDWRs  for  25  contaminants  from 
the  1991  Drinking  Water  Priority  List, 
as  required  by  the  SDWA  of  1986.  The 
SDWA  requires  regulation  of  at  least  25 
contaminants  from  the  Drinldng  Water 
Priority  List,  which  are  known  or 
anticipated  to  occur  in  public  water 
systems,  every  3  years  starting  in  1991. 
The  SDWA  directs  EPA  to  promulgate 
MCLGs  at  a  level  at  which,  in  the 
Administrator's  judgment,  "no  known" 
or  anticipated  adverse  effects  occur  and 
which  allows  for  an  adequate  margin 
of  safety."  MCLs  are  federally 
enforceable  standards  and  are  set  as 
close  to  the  MCLGs  as  is  feasible, 
taking  costs  into  consideration.  The  25 
contaminants  will  be  addressed  in  two 
rulemakings:  Disinfection  Byproducts 
(Phase  \1-A)  and  Organic  and  Inorganic 
Contaminants  (Phase  Vl-B).  The  Phase 
Vl-B  rule  is  intended  to  reduce  cancer 
risk  and  other  chronic  toxicity 
exposures.  (See  separate  entr\-  for  Phase 
VI- A.) 

As  required  by  SDWA  Section 
1412(b)(3).  EPA  plans  to  propose 
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regulations  for  19  organic  and  inorganic 
contaminants  (including  a  number  of 
pesticides)  and  to  eventually  set 
standards  for  approximately  12  of  the 
19  contaminants.  These  contaminants 
can  cause  a  variety  of  health  effects 
such  as  cancer,  developmental  effects, 
nervous  system  dysfunction,  and  liver 
and  kidney  toxicity.  An  estimated  7,700 
to  9,500  water  systems  would  be 
afTected  by  the  regulations.  KnowTi 
treatment  technologies  vary  by 
contaminants,  but  include  packed 
tower  aeration,  conventional  granular 
activated  carbon,  reverse  osmosis,  ion 
exchange,  and  lime  softening. 

Statement  of  Need: 

The  SDVVA  requires  regulation  of  at 
least  25  contaminants  hom  the 
Drinking  Water  Priority  List,  which  are 
known  cr  anticipated  to  occur  in  public 
water  systems,  every  3  years  starting  in 
1991.  The  SDWA  directs  EPA  to 
promulgate  maximum  contaminant 
level  goals  (MCLGs)  at  a  level  at  which, 
in  the  Administrator's  judgment,  "no 
known  or  anticipated  adverse  effects 
occur  and  which  allows  for  an  adequate 
margin  of  safety."  Maximum 
contaminant  levels  (MCLs)  are  federally 
enforceable  standards  and  are  set  as 
close  to  the  MCLCs  as  is  feasible, 
taking  costs  into  consideration.  The 
regulations  also  specify  analytical 
methods,  treatment  technology  which 
can  be  used  to  meet  the  standard,  and 
monitoring/ reporting/recordkeeping 
requirements. 

The  25  contaminants  are  being 
addressed  in  three  separate  rules.  The 
disinfectant/disinfection  byproduct 
(D/DBP)  rule,  proposed  July  29.  1994, 
contained  12  contaminants  for 
regulation.  An  additional  contaminant 
was  proposed  in  the  Enhanced  Surface 
Water  Treatment  Rule,  also  proposed 
on  July  29,  1994.  Nineteen  organic  and 
inorganic  contaminants  are  scheduled 
to  be  proposed  in  the  VI-B  rule.  The 
nineteen  are:  acifluorfen,  acrylonitrile, 
boron,  bromomethane,  cyanazine. 
dicamba.  2.4/2.6-dinitrotoluene. 
ethylene  thiourea  (ETU), 
hcxachlorobutadiene.  manganese, 
methomyl,  metolachlor.  metribuzin, 
molybdenum,  1.1.1,2-trichloroethylene, 
1.2,3-tnchloropropane.  telone. 
trifluralin.  and  zinc.  By  proposing  32 
contaminants,  the  Agency  believes  it 
will  be  able  to  meet  the  requirement 
to  promulgate  standards  for  at  least  25 
contaminants. 

By  requiring  public  water  systems  to 
meet  MCLs,  the  rule  will  reduce 
exposure  of  the  pubUc  to  contaminants 


which  are  thought  to  be  carcinogens  or 
pose  other  chronic  health  effect  risks 

Alternatives: 

Alternative  MCL  levels  were  considered 
in  the  analysis,  depending  on  different 
exposure  scenarios.  The  Agency  will 
also  be  requesting  comment  on  the 
selection  criteria  used  to  identify  these 
contaminants  for  regulation.  These 
criteria  may  be  revised  based  on 
pending  legislative  amendments.  The 
Agency  is  developing  mechanisms  for 
involving  States,  tribes,  and  local 
government  officials  more  closely  in 
the  development  of  this  rule,  the 
selection  criteria,  the  application  of  the 
criteria  to  the  19  contaminants,  and 
alternative  compliance  opportunities 
which  present  cost  savings 
opportunities. 

Anticipated  Costs  and  Benefits: 

Preliminary  benefits  are  that  about  13 
million  people  would  have  reduced 
exposure  to  the  contaminants  in  the 
rule.  The  aimual  cost  would  be  about 
$600  milhon.  The  annual  cost  reflects 
amortization  (over  a  20-year  period  at 
a  7  percent  interest  rate)  of  S12.7 
billion  in  capital  custs. 

Risks: 

The  risks  posed  by  the  contaminants 
being  regulated  include  cancer  and 
other  chronic  toxicity  endpoints  such 
as  kidney  and  thyroid  effects. 
Occurrence  data  were  not  available  for 
several  of  the  carcinogens  to  develop 
an  estimate  of  cancer  cases  avoided.  As 
stated  above,  for  the  noncarcinogens. 
the  Agency  estimates  that  about  13 
million  people  would  have  reduced 
exposure  as  a  result  of  the  rule's 
implementation. 

Timetabia: 


Action 


Oat* 


FR  die 


NPRM 
Final  Action 


0200/95 
02-0097 


Small  Entities  Affected: 

Businesses,  Governmental  Jurisdiaions. 
Organizations 

Government  Levels  Affected: 

State.  Local.  Tribal.  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 

SAN  No.  3509. 


Agency  Contact 

David  Huber 

Environmental  Protection  Agency 

Water 

(4603) 

Washington,  EX:  20460 

202  260-9566 

RIN:  2040-AC22 


EPA 

146.  MANAGEMENT  OF  CLASS  V 
INJECTION  WELLS  UNDER  PART  C 
OF  THE  SAFE  DRINKING  WATER  ACT 

Legal  Authority: 

42  use  300f/SDWA  1421  to  1425 
CFR  Citation: 

40  CFR  144;  40  CFR  145;  40  CFR  146 
Legal  Deadline: 

None 

Abstract 

The  SDWA  requires  EPA  to  develop 
regulations  for  the  protection  of 
underground  sources  of  drinking  water 
from  contamination  by  injection  wells. 
Previously  promulgated  regulations 
specified  minimum  standards  and 
technical  requirements  for  Class  I-IV 
wells.  Class  V  wells,  including  certain 
septic  systems  and  a  variety  of  drainage 
wells,  are  the  subject  of  this  action. 
EPA  intends  to  estabhsh  a  regulatory 
framework  for  the  management  of  these 
wells  that  will  protect  against 
contamination  of  groundwater  while 
recognizing  the  difficulties  of  this 
diverse  well  class.  Development  of  any 
regulatory  program  will  focus  on 
providing  maximum  flexibility  to  State. 
sub-State,  and  local  entities.  EPA  will 
characterize  risks  associated  with 
various  Qass  V  injection  wells  since 
data  are  unavEiilable  for  risk 
assessments  on  an  individual 
subcategory  basis. 

Statement  of  Need: 

The  SDVVA  requires  EPA  to  protect 
current  and  future  underground  sources 
of  drinking  water  (USDWs)  from 
endangerment  by  injection  wells.  One 
group  of  injection  wells.  Class  V.  is. 
as  yet.  not  covered  by  specific  technical 
requirements.  These  wells  vary  from 
simple  dry  wells  to  complex 
geothermal  wells;  injected  fluids  range 
from  storm-water  runoff  to  industrial 
wastewaters.  EPA's  1987  Report  to 
Congress  on  Class  V  Injection  Wells 
determined  that  for  some  Class  V  wells, 
current  regulations  do  not  adequatelv 
protect  USDWs. 


In  making  a  determination  of  the  need 
for  regulation  of  certain  Class  V  wells. 
EPA  considers  how  current  State 
programs  manage  these  wells.  In 
general,  additional  Federal  standards 
will  not  be  prescribed  for  those  that 
are  adequately  regulated.  This 
comprehensive  and  flexible  approach 
will  help  ensure  that  mandates  are  met, 
costs  and  burdens  to  affected  entities 
ars  minimized,  and  effective 
partnerships  with  implementing  States 
are  maintained.  States  administering 
the  program  will  incorporate 
regulations  as  stringent  as  the  proposed 
Federal  approach  and  adopt  guidance 
as  part  of  their  comprehensive  State 
groundwater  protection  plans. 

Alternatives: 

The  Agency  uses  the  risk  posed  by 
injected  fluids  as  the  primary  criterion 
to  determine  whether  specific 
regulatory  requirements  or  guidance 
would  be  the  best  way  to  meet  SDWA 
standards  for  a  particular  Class  V  well. 
Since  the  potential  risks  posed  by  the 
different  types  of  wells  var\-,  regulatory 
requirements  would  be  imposed  only 
on  those  wells  judged  to  be 
endangering  USDWs.  Industrial  and 
commercial  wastes  disposed  of  in 
shallow  drj-wells  and  "misused  "  septic 
systems  that  release  fluids  in  strata 
above  USDWs  present  the  greatest 
danger  to  public  health  and  the 
environment.  Cesspools,  which  inject 
untreated  sanitary  wastes,  also  have  a 
high  potential  to  endanger  USDWs.  The 
Agency's  preferred  approach  would 
likely  place  specific  requirements  on 
certain  types  of  Class  V  wells.  For 
e.xample.  limitations  would  be  placed 
on  those  that  inject  industrial 
contaminants,  a  ban  on  the  injection  of 
sanitary  waste  in  cesspools  serving  20 
or  more  people  might  be  imposed,  and 
Class  V  wells  that  dispose  of 
radioactive  wastes  below  the  lowermost 
L'SDW  would  be  reclassified  as  Class 
I  wells.  Beneficial  Class  V.  wells  would 
most  likely  continue  to  be  authorized 
by  rala. 

For  the  high-risk  industrial  disposal 
wells,  six  alternatives  were  already 
analyzed,  ranging  from  no  action  to 
limitations  on  the  injected  fluid  and 
requirements  for  remediation.  The 
.Agency's  preferred  option  would  limit 
the  injected  fluid  to  drinking  water 
standards  at  the  point  of  injection,  or. 
conversely,  the  well's  owner/operator 
could  demonstrate  that  injected  fluids 
will  not  endanger  USDWs.  It  would 
also  require  that  where  well  closure  is 
chosen,  owners/operators  must  also  test 
the  soil  for  hazardous  contamination 
and  remove  or  manage  all  soils  that 


meet  the  RCRA  definition  of  a 
hazardous  waste.  Current  Agency 
analysis  indicates  that  this  strategy 
achieves  the  highest  level  of  protection 
of  human  health  and  the  environment, 
allows  for  the  maximum  flexibility  to 
the  regulated  community  and  State 
programs,  and  demonstrates  a 
commonsense  approach  to  an 
environmental  risk  by  preventing 
pollution. 

For  the  other  wells  covered  by  this 
approach,  the  Agency's  investigations 
over  the  past  years  revealed  that  either 
such  wells  no  longer  exist  (e.g., 
community  cesspools)  or  that  the  wells 
are  located  in  a  State  with  regulations 
at  least  as  strict  as  the  proposed  rule 
(e.g..  low-level  radioactive  disposal 
wells  in  Texas).  The  preferred  approach 
would  codify  these  approaches. 

Anticipated  Costs  and  Benefits: 

The  preliminary  estimates  of  the 
anticipated  costs  and  benefits  are  based 
on  the  impacts  associated  with 
approximately  117,500  Class  V 
industrial  waste  disposal  operations. 
Annualized  costs  of  this  option  are 
estimated  to  range  from  $0.9  billion  to 
$1.2  billion.  The  indirect  costs  of 
alternative  waste  management  practices 
var>'  from  $509  to  $856  million.  This 
range  of  magnitude  is  primarily  a 
function  of  the  number  of  estimated 
facilities,  rather  than  high  compliance 
costs  for  each  facility.  The  average 
aiuiualized  cost  per  facility  is  estimated 
to  range  from  about  $7,774  to  SlO.600. 
The  range  does,  however,  reflect 
uncertainty  about  the  number  of 
affected  facilities,  the  unit  compliance 
costs  estimates,  and  the  responses  of 
the  affected  facilities  to  the  regulator)' 
requirements. 

Available  information  on  which  to 
conduct  the  benefits  assessment  was 
extremely  limited.  The  benefits 
associated  with  each  alternative  were 
assessed  based  on  the  detrimental 
effects  that  these  wells  can  have  on. the 
quality  of  USDWs,  public  health  and 
the  envirorunent.  What  information  is 
available  in  this  area  comes  from  case 
studies  of  pollution  incidents  caused  by 
Class  V  wells.  The  Agency  believes  that 
the  preferred  approach  would  ensure  a 
high  degree  of  protection  while  not 
placing  uimecessary  burdens  on  Class 
V  well  owners/ operators. 

Risks: 

The  estimated  117,500  Class  V 
industrial  wells  are  believed  to  dispose 
of  more  than  4  milhon  pounds  of 
industrial  waste  annually  either  into  or 
directly  above  USDWs.  Additionally,  an 


estimated  50  percent  of  these  industrial 
wells  are-"'misused  "  septic  systems 
designed  to  treat  sanitar>'  waste  onlv. 
These  industrial  contaminants  impede 
the  primary  function  of  the  sanitarv 
waste  treatment  system,  resulting  in  the 
release  of  both  improperly  treated 
domestic  and  industrial  waste  into  the 
accessible  environment. 

Because  the  most  likely  preferred 
regulator)'  option  to  be  proposed  targets 
only  this  small,  industrial  subset  of 
Class  V  wells  that  presents  the  highest 
risk  to  USDWs,  implementation  of  the 
rule  should  result  in  a  large  reduction 
of  risk  to  public  health  and  the 
environment.  Implementation  of  the 
rule  will  encourage  owners/operators  of 
Class  V  wells  to  use  best  management 
practices  to  reduce  the  amount  of 
wastes  generated,  helping  to  prevent 
pollution  and  level  the  environmental 
compliance  costs  with  responsi'ole 
competitors  that  do  not  have  the  unfair 
economic  advantage  of  Class  V  well 
disposal. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


03/00/95 
1l'0a'96 


Small  Entities  Affected: 

Businesses.  Govenunental  Jurisdictions 

Government  Levels  Affected: 

State.  Local.  Tribal.  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 

SAN  No.  2778. 

Agency  Contact: 

Lee  Whitehurst 

Environmental  Protection  Agencj* 

Water 

(9602) 

Washington,  DC  20460 

202  260-5532 

RIN:  2040-AB83 

EPA 

147.  IDENTIFICATION  AND  LISTING 
OF  HAZARDOUS  WASTES: 
HAZARDOUS  WASTE  IDENTIFICATION 
RIJLE  (HWIR);  WASTE 

Legal  Authority: 

42  use  6905.  6912(a).  6921.  6922,  and 
6926 

CFR  Citation: 

40  CFR  260;  40  CFR  261;  40  CFR  262; 
40  CFR  264;  40  CFR  268 


UMI 


57188     Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  The  Regulatory  Plan 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14.  1994  /  The  Regulatory  Plan     57189 


Lagal  Oeadlin*: 

Final.  Statutory.  Otober  31.  1994. 

AtMtract 

This  action  will  make  modincations  to 
the  "mixture"  and  "derived  from" 
rules.  These  two  rules  address  when 
hazardous  wastes  that  are  mixed  with 
other  wastes,  media,  or  ar*?  othurwise 
managed  after  generation  can  be 
determined  to  be  nu  longer  hazardous. 

Statement  of  Need: 

EPA  is  proposing  to  amend  its 
regulations  under  the  Resource 
Con<*rvation  and  Recovery  Act  (RCRA) 
for  hazardous  wa.ste  identification.  The 
amendment  would  establish  exemption 
criteria  for  low-risk  listed  hazardous 
wastes,  wastes  mixtures,  and 
derivatives. 

Under  the  amendment.  low-risk  listed 
hazardous  wastes,  wastes  mixtures,  and 
derivatives  meeting  the  exemption 
criteria  would  no  longer  be  subject  to 
some  of  the  hazardous  waste 
management  requirements  under 
Subtitle  C  of  RCRA. 

The  provisions  of  this  proposal  will 
reflect  a  balancing  of  the  Agency's 
informational  needs  for  oversight  and 
enforcement  with  the  prac-tical  resource 
considerations  of  the  generator.  This 
proposal  would  reduce  the  demand  on 
scarce  Subtitle  C  landfill  capacity  and 
would  not  increase  risk  to  humans  or 
the  environment  because  the  exempt 
waste  would  be  low  risk  and  not 
warrant  management  under  Subtitle  C 
This  proposal  will  also  promote 
pollution  prevention,  waste 
minimization,  and  development  of 
innovative  waste  treatment  technology. 

This  notice  will  also  contain  the 
Agency's  tentative  response  to  a 
petition  for  rulemaking  subniittt'd'by 
the  Chemical  Manufacturers 
Association. 

Altemattves: 

A  variety  of  alternatives  fur  establishing 
the  exemption  criteria  and  the 
implementation  requirements  are 
currently  being  identifiiMj  by  a  FACA 
committee  Cf)-chaired  by  EPA  and  the 
States.  EPA  is  forging  a  strong 
partnership  with  the  States  in  the 
interest  of  our  co-regulator,  co- 
implementor  roles.  No  decisions  have 
been  made  as  to  what  the  proposal  will 
include. 

Anticipated  Costs  and  Benef  iU: 

Cost  and  benefit  estimates  are  not  yet 
available. 


Risks: 

This  proposal  would  maintain  current 
levels  of  risk  protection. 

Timetable: 

Action  DM*  FR  CHs 


NPRM  05/2(V92    57  FR  21450 

NPRM  WithAawn  10/30/92    57  FR  49280 

NPRM  Reproposal  09/00^5 

Final  Action  03/00/97 

Small  Entities  Affected:      - 
Businesses 

Government  Levels  Affected: 

State,  Federal 


Additional  Infonnation: 
S.\N  No.  3328. 

Agency  Contact- 
William  A.  Colli.^s.  Jr 
Environmental  Protection  Agt-nry 
Solid  Waste  and  Emergency  Response 
(5304) 

Washington,  DC  20460 
202  260-4791 

RIN:  2050-AE07 

EPA 

148.  REVISED  TECHNICAL 
STANDARDS  FOR  HAZARDOUS 
WASTE  COMBUSTION  FACILITIES 

Legal  Authority: 

42  use  /RCRA  3004(a)(q);  RCRA 
3005(a).  CAAA  section  112 

CFR  Citation: 

40  CFR  264;  40  CFR  266 

Legal  Deadline: 

None 

EPA  has  signed  a  settlement  agreement 
to  promulgate  revised  rules  for 
industrial  furnaces  and  incinerators  by 
December  1996  and  boilers  by 
December  1999. 

Abstract: 

The  Draft  Strategy  for  Combustion  of 
Hazardous  Waste  and  a  settlement 
agreement  commit  EPA  to  upgrade  its 
technical  standards  for  burning 
hazardous  waste  in  incinerators,  boilers 
and  industrial  furnaces.  These 
standards  would  be  applicable  during 
the  construction  and  operation  of  these 
combustion  facilities. 

Statement  of  Need: 

Under  the  Clean  Air  Act  (CAA) 
Amendments  of  1990.  EPA  is  required 
to  establish  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  for  most  HWCs  (i.e.. 


incinerators,  cement  kilns,  boilers,  and 
some  types  of  smelting  furnaces).  In 
addition,  under  the  Resource 
Conservation  and  Recovery  Act.  EPA  is 
required  to  establish  standards  for  all 
HWCs  as  necessary  to  ensure  protection 
of  human  health  and  the  environment. 
EPA  is  concerned  that  its  current  RCRA 
standards  for  HWCs  may  not  be 
edequately  protective  given  that  there 
are  no  emission  standards  for 
chlorinated  dioxins  and  furans  and  that 
there  have  been  advances  both  in  risk 
assessment  and  control  technologies 
since  promulgation  of  the  current 
standards. 

Consequently,  the  Agency  plans  to 
establish  new  emissions  standards  fin 
HWCs  under  joint  CAA  and  RCRA 
authority.  This  will  avoid  duplicative 
'Agency  effort  and  piecemeal  regulation 
of  the  waste  management  industry. 

Alternatives: 

Under  provisions  of  the  CAA.  the 
Agency  plans  to  consider  the.  cost- 
effectiveness  of  emission  limits  more 
stringent  than  the  minimum  limits 
mandated  by  the  statute.  Further,  the 
Agency  plans  to  evaluate  approaches  to 
reduce  emissions  of  hazardous  air 
pollutants  by  improving  good  operating 
practices  (e.g.,  controlling  the  way  in 
which  problematic  materials  such  as 
toxic  metals  are  introduced  into  the 
combu.stor). 

Anticipated  Costs  and  Benefits: 

Because  the  rulemaking  has  just 
recently  been  initiated,  cost  and  benefit 
analyses  have  not  yet  been  conducted. 

Risks: 

Because  the  rulemaking  has  just 
recently  been  initiated,  risk  analyses 
have  not  yet  been  conducted. 

Timetat>le: 


Action 

Date 

FR  Ota 

NPRM  industnal 

09/00/95 

furnaces  and 

inaneratofs 

Final  Action 

12/00«6 

NPRM  balers 

09/00/96 

Ftnal  Action 

12A)0/99 

Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 
AddHlonai  Information: 

SAN  No.  3333. 


Agency  Contact: 

Robert  HoUoway 

Environmental  Protection  Agency 

Solid  Waste  and  Emeigency  Response 

5302VV 

Washington,  DC  20460 

703  308-8604 

RIN:  205a-AE01 


EPA 

149.  IDENTIFICATION  AND  LISTING 
OF  HAZARDOUS  WASTES; 
HAZARDOUS  WASTE  IDENTIFICATION 
RULE  (HWIR):  CONTAMINATED 
MEDIA 

Legal  Authority: 

42  use  6912(a)/RCRA  3001;  42  USC 
6905;  42  USC  6921;  42  USC  6922;  42 
USC  6926 

CFR  Citation: 

40  CFR  260:  40  CFR  261;  40  CFR  262; 
40  CFR  264;  40  CFR  268 

Legal  Deadline: 

None 

Abstract: 

The  overall  goal  of  this  regulation  is 
to  better  connect  the  risks  posed  by 
media  that  are  contaminated  with 
hazardous  wastes  to  the  regulations  that 
apply  to  them.  Problem  areas  involved 
in  the  remediation  of  contaminated 
media  will  also  be  addressed.  Certain 
current  regulations  that  apply  to  all 
contaminated  media  wastes  regardless 
of  the  concentrations  and  the  mobility 
of  toxicants  in  the  media  v\'ill  be 
modified.  The  modifications  will 
establish  exemption  standards  for 
certain  low-risk  contaminated  media  so 
that  they  will  not  necessarily  be  subject 
to  all  hazardous  waste  management 
requirements. 

Statement  of  Need: 

Since  1980,  EPA  has  promulgated 
comprehensive  regulations  under 
Subtitle  C  of  RCRA  governing  the 
treatment,  storage,  disposal  and 
transportation  of  hazardous  wastes. 
These  regulations  have  been  designed 
primarily  to  discourage  waste 
generation  and  disposal,  and  for  those 
wastes  generated,  to  prevent  future 
environmental  contamination.  In 
contrast,  the  primary  objective  of  the 
cleanup  program  is  to  achieve 
environmental  improvement  as  quickly 
and  effectively  as  possible,  which  is  not 
always  possible  when  there  are  Subtitle 
C  requirements. 

In  1993.  EPA.  States,  and 
representatives  from  industry. 


environmental  groups,  and  the 
hazardous  waste  treatment  industry 
(comprising  a  Federal  Advisory 
Committee  (FACA))  reached  a  tentative 
agreement  on  a  "harmonized  approach" 
to  address  this  issue.  This  approach 
distinguishes  between  "higher"  and 
"lower"  level  (bright  line) 
contaminated  media  based  on 
assessment  of  potential  human  health 
and  environmental  risks.  The  bright 
line  would  be  set  at  a  relatively  high 
risk  level  to  allow  States  and  EPA  to 
identify  hot  spots  that  would  be  subject 
to  Subtitle  C  requirements  (land- 
disposal  regulations  and  MTR).  Media 
above  bright-line  concentrations  would 
be  subject  to  specific  national  treatment 
requirements;  media  below  the  bright 
line  would  be  exempt  from  Subtitle  C 
if  subject  to  enforceable  site-specific 
management  by  the  overseeing  agency. 

Among  the  issues  that  must  be 
addressed  before  this  rule  can  be 
proposed  are:  types  of  media  that 
should  be  covered;  types  of  sites  that 
should  be  eligible;  the  relationship  to 
the  existing  regulatory  framework;  and 
the  risk  level  at  which  the  bright  line 
will  be  set. 

Alternatives: 

Alternative  regulatory  approaches  for 
this  rule  will  be  analyzed. 

Anticipated  Costs  and  Benefits: 

Analyses  of  costs  and  benefits  will  be 
conducted  as  part  of  the  economic 
analysis  for  this  rule  required  under 
Executive  Order  12866. 

Risks: 

One  of  the  primary  objectives  of  this 
rule  is  to  establish  requirements  for 
management  of  contaminated  media 
that  more  accurately  reflect  the  risks 
posed  by  such  wastes.  Thus,  the  rule 
is  expected  to  result  in  cleanups  that 
achieve  the  Agency's  risk  reduction 
objectives  in  a  more  efficient  and 
expeditious  manner.  More  quantitative 
analysis  of  the  risks  associated  with 
this  rule  will  be  included  in  the 
economic  analysis. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Withdrawal 

Reproposal 

Final  Action 


05/20/92    57  FR  21450 
10/30/92    57  FR  49280 
07/00/95 
07/00/96 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 
State.  Federal 


Additional  Information: 

SAN  No.  2982. 

A  description  of  a  related  regulatory 
action  appears  in  Regulatory  Plan  entry 
2050-AE07  in  Pa.t  II  of  this  issue. 

Agency  Contact: 

Carolyn  Locmis 

Environmental  Protection  .\geacy 

Solid  Waste  and  Emergencv  Resoonse 

(5303VV) 

Washington,  DC  20460 

703  308-8626 

RIN:  2050-AE22 

EPA 

150.  LAND  DISPOSAL 
RESTRICTIONS— PHASE  III: 
STANDARDS  FOR 
DECHARACTERiZED  WASTES  AND 
TREATMENT  STANDARDS  FOR 
NEWLY  LISTED  CARBAMATE. 
ORGANOBROMHNE  WASTES,  AND 
SPENT  ALUMINUM  POTLINERS 

Legal  Authority: 

42  USC  6901/RCRA  3004(m) 
CFR  Citation: 
40  CFR  268 

Legal  Deadline: 

Final.  Judicial.  January  1996. 

Abstract: 

EPA  will  be  proposing  rules  addressing 
a  rule  pursuant  to  the  September  25, 
1992,  decision  of  the  U.S.  Court  of 
Appeals  in  Chemical  Waste 
Management  v.  EPA.  976  F.  2d  (DC. 
Cir.  1992).  The  underlying  rule  at  issue 
was  signed  on  May  8.  1990,  and 
published  on  June  1.  1990  (55  FR 
22520).  The  Phase  III  proposal  will 
establish  treatment  standards  for 
formerly  characteristic  wastes  primarilv 
managed  in  land-based  wastewater 
treatment  systems  whose  ultimate 
discharge  is  regulated  under  the  Clean 
Water  Act.  Treatment  standards  will 
also  be  established  for  newly  listed 
carbamates  and  organobromine  wastes. 
The  Phase  IV  proposal  will  address 
whether  land-based  wastewater  systems 
provide  treatment  that  is  equivalent  to 
that  conducted  under  the  RCRA  LDR 
program.  Treatment  standards  will  also 
be  established  for  wood  preser\  ing  and 
mineral  processing  wastes. 

Statement  of  Need: 

In  the  Phase  III  rulemaking,  EPA  will 
address  certain  remanded  issues 
pursuant  to  the  September  25,  1992, 
decision  of  the  U.S.  Court  of  Api>eals 
in  Chemical  Management  vs.  EPA,  976 


UMI 
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F  2d  (D.C.  Qr.  1992).  The  proposed 
rule  would  establish  treatment 
standards  for  characteristic  wastes 
primarily  managed  in  land-based 
wastewater  treatment  systems  whoso 
ultimate  discharge  is  regulated  under 
the  Clean  Water  Act  and  which  is 
disposed  in  Qass  I  injection  wells 
under  the  Safe  Drinking  Water  Act. 
These  wastes  include  spent  aluminum 
pothners,  carbamates,  and 
organ obromines.  The  proposal  will 
include  a  discussion  of  whether  to 
define  and  prohibit  characteristic 
wastes  not  amendable  to  biological 
treatmn:  from  being  placed  in 
biologies   surface  impoundments 
("nonajr.enabi?  wastes")  and  changes  to 
the  LDR  program  which  were  given 
advance  notice  in  the  Phase  II  LDR 
proposed  rulemaking  (September  14, 
1994;  58  FR  48092). 

In  the  Phase  IV  rulemaking.  EPA  will 
oddress  the  remaining  remanded  issues 
pursuant  to  the  September  25.  1992, 
decision,  as  well  as  establish  treatment 
standards  for  certain  mineral  processing 
wastes,  wood  preser.ing  wastes,  and 
toxicity  characteristic  metals.  The 
remaining  remanded  issues  include 
whether  Clean  Water  Ac1  (CWA) 
wastewater  treatment  systems  provide 
treatment  that  is  equivalent  to  that 
conducted  under  t'»e  R(11A  LDR 
program,  speciHraDy.  the  probability 
that  wast"  constituents  may  merely  be 
transferred  from  the  CWA  treatment 
surface  in^poundment  to  air,  sludge,  or 
grotindwatpr.  rather  than  actu<«)ly  being 
.treated  so  they  are  removed,  destroyed 
or  immobilized  as  under  thi>  LDR 
program. 

Alternatives: 

LDR  treatment  standards  art;  tsscd 
upon  the  efficiemies  of  bt-st 
dfeinonstmfed  available  technologies 
(BDAT).  S«:tion  3004fm)  rtqiiiros  that 
the  treatment  iitandards  ensure 
substantial  reductions  in  wcstos' 
toxicity  and/or  mobility,  such  that 
threats  to  human  health  and  the 
environment  arising  from  subs*>quent 
land  disposal  are  minimized. 

Case-by-case  exemptions  to  these 
treatment  requirements  can  be  granted 
if  a  petitioner  sucrr-ssfully 
demonstrates  to  EPA  that  there  will  be 
no  migration  of  hazardous  constituents 
from  a  disposal  unit  for  as  long  as  the 
waste  remains  hazardous.  Applicants 
for  a  no-migration  petition  will  be 
required  to  demonstrate  to  a  reasonable 
degree  of  certainty  that  there  will  be 
no  migration  of  hazardous  constituents 
from  the  disposal  unit  for  as  long  as 
the  waUe  remains  hazardous. 


EPA  will  also  conduct  national  capacity 
assessments  for  each  set  of  regulations 
to  determine  if  effective  dates  for 
prohibitions  should  he  extended 
nationally  for  eight  individual  wastes 
for  up  to  2  years.  A  1-year  extension, 
renewable  once,  may  be  granted  on  a 
case-by-case  basis  if  it  can  be  shown 
for  specific  wastes  that  insufficient 
treatment  capacity  exists  and  binding 
contractual  commitments  exist  to 
construct  or  obtain  alternative 
treatment  capacity. 

EPA  has  also  instituted  petition 
procedures  for  obtaining  variances, 
referred  to  as  treatability  variances  or 
equivalent  method  varianc^■?.  that  may 
be  requested  when  the  wast-j  cannot  be 
treated  to  the  specified  level  by  the 
model  treatment  technology,  or  when 
the  specified  treatment  technology  is 
not  appropriate  for  the  Waste.  For 
treatability  variances,  the  generator  or 
treatment  properties  of  the  waste  differ 
significantly  Lrom  wastes  analyzed.  In 
developing  the  treatment  standards,  the 
waste  canuot  be  treated  to  the  specified 
levels  or  by  the  specified  methods.  Two 
types  of  treatability  variances  may  be 
obtained.  The  first  is  a  variance  granted 
through  rulemaking  procedures  that 
establishes  a  new  treatability  group  and 
treatment  standards  for  that  waste  and 
all  similar  wastes  nationwide.  The 
second  is  granted  through 
administrative  procedures,  and  is 
granted  on  a  site-sperjfic  basis.  For 
equivalent  method  variances,  the 
p«!nerator  or  treatment  facility  must 
demonstrate  that  a  technology  that  is 
different  from  the  one  specified  in  the 
regulations  achievi?s  an  equivalent 
degree  of  treatment. 

Finally.  EPA  is  committed  to  continue 
to  identify  ways  to  simplify  the  1J3R 
prt>grain.  In  the  recent  Phase  II  final 
rulemaking  (signed  )uly  29,  1994),  the 
Agency  established  a  single  set  of 
"iiDiversal"  trcat.nent  standards  to 
apply  to  most  hazardous  wastes.  The 
Agency  also  simplified  notifii:atiun 
requirements  and  reduced  paperwork. 
EPA  will  explore  additional 
opportunities  for  such  streamlining  in 
the  Phase  III  a.nd  Phase  IV  rulemakings. 

Anticipated  Costs  and  Benefits: 

Because  these  rules  involve  a  universe 
of  afTeirted  entities  that  have  not  been 
affe<.ted  by  the  LDR  program  before,  the 
methodology  for  estimating  the 
volumes  and  costs  is  still  being 
developed.  The  first  estimates  of 
volumes  for  the  Phase  III  rule  are 
expected  to  be  ready  by  late  July  1995. 
with  the  estimates  of  costs  ready  by 
early  August.  The  first  estimates  of 


volumes  and  costs  for  the  Phase  IV  rule 
should  be  ready  by  the  end  of  1995 
or  early  1996. 

Risks: 

These  rulemakings  will  reduce  ri.sks  to 
human  health  and  the  environment  to 
the  same  extent  as  other  Agency 
actions. 

Timetable: 
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Action 


Date 


FR  ate 


ANPRM 
NPRM 
Fmal  Action 


10/24/91    56  FR  55160 

01/0(y95 

01AXV96 


Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information: 

SAN  No.  3365. 

This  entry  includes  RINs  2050- AA30. 
2050-AD36,  2050-AD37,  and  2050- 
AE05. 

Agency  Contact: 

Peggy  Vyas 

Environmental  Protef;tion  Agency 

Solid  Waste  and  Emergency  Response 

S302W 

Washington.  DC  20460 

703  306-8594 

RIN:  205C>-AD33 

EPA 

151.  NEW  SOURCE  REVIEW  (NSR) 
REFORM 

Legal  Authority: 

Clean  Air  Act  as  amended  in  1900,  title 
1 

CFR  Citation: 

40  CFR  51.160  to  51.166;  40  CFR  51. 
app  S;  -JO  CFR  52.21;  40  CFR  52.24 

Legal  Deadline: 

None 

Atjstract: 

The  purpose  of  this  action  is  to  amend 
EPA's  existing  new  source  review 
regulations,  including  prevention  of 
significant  deterioration,  to  r«luce  the 
level  of  program  complexity.  In 
addition,  certain  other  revisions  will  be 
made  to  improve  the  clarity  of  the 
existing  regulator^'  language.  This 
rulemaking  will  satisfy  obligations 
under  Exhibit  B  of  the  settlement 
agreement  in  Chemical  Manufacturers 
vs.  EPA.  No.  79-112  (D.C  Cir).  The 
regulations  contain  procedures  for 


reviewing,  permitting,  and  specifying 
controls  for  the  construction  and 
modification  of  major  air  pollution 
sources  in  attainment  and 
nonattainment  areas.  Several  new 
source  review  regulations  will  be 
afl'ected,  including  the  State 
implementation  requirements  for  the 
review  of  new  tources  and 
modifications  (40  CFR  51,160-166  and 
Appendix  S).  the  Federal  prevention  of 
significant  deterioration  program  (40 
CFR  52,21),  and  Federal  restrictions  on 
new  source  construction  (40  CFR 
52.24). 

Statement  of  Need: 

In  August  1992.  EPA  voluntarily 
initiated  a  comprehensive  effort  to 
refcMTn  the  NSR  process.  This  effort  was 
initiated  to  examine  complaints  bom 
the  regulated  community  that  the 
current  regulatory  scheme  is  too 
complex,  needlessly  delays  projects, 
and  unduly  restricts  source  flexibility. 
Currently  there  are  no  applicable 
statutory  or  judicial  deadlines  for  the 
NSR  reform  rulemaking  effort.  The  goal 
of  this  effort  is  to  address  industries' 
concerns  without  sacTificing  the 
environmental  benefits  embodied  in  the 
present  approach;  that  is,  protecting 
and  improving  local  air  qualify,  and 
stimulating  pollution  prevention  and 
ad\'ances  in  control  t^:hnologies. 

In  August  1992  and  March  1993,  pubfic 
workshops  were  held  to  obtain  ideas 
and  comments  and  discuss  options  for 
reforming  NSR.  but  not  to  attempt  to 
reach  consensus  with  the  group.  In  July 
1993,  the  New  Source  Review  (NSR) 
Reform  Subcommittee  was  formed 
under  the  auspices  of  the  Clean  Air  Act 
Advisory  Committee.  The 
Subcommittee's  purpose  is  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  and  technical  issues 
associated  with  reforming  the  NSR 
rules. 

The  Subcommittee  is  composed  of 
representatives  from  industry. 
State/local  air  pollution  control 
agencies,  enviroomental  organizations, 
EPA  headquarters  and  regions,  and 
other  Federal  agencies  (Federal  Land 
Managers  (National  Park  Service  and 
Forest  Service),  Department  of  Energy, 
OMB).  Subcommittee  meetings  have 
been  held  on  Jufy  21-22,  1993; 
November  8-9.  1993;  January  20-21. 
1994;  and  Mardi  16-17.  1994.  A 
Subcommittee  neeting  is  tentativefy 
scheduled  for  July  19-20,  1994,  in 
Durham.  N.C 

At  the  Jufy  1993  meeting  six  subgroups 
were  formed  to  address  Class  I  area  and 
control  technology  issues  identified  by 


the  Subcommittee.  Another  two 
subgroups  were  formed  at  the 
November  1993  meeting,  one  to  address 
NSR  applicability  issues  and  the  other 
to  address  the  impact  of  existing 
sources  on  Class  I  areas. 

Summary  of  the  Legal  Basis: 

There  are  no  applicable  statutory  or 
judicial  deadlines  for  the  NSR  reform 
rulemaking  effcMt-  However,  the  rule 
will  address  two  outstanding  settlement 
agreements:  CMA  Exhibit  B  and  Top- 
down  BACT.  The  pending  setdement 
on  WEPCG  may  impose  a  judicial 
deadline  on  the  rulemaking. 

Alternatives: 

The  Subcommittee  discussed  numerous 
options  for  implementing  NSR  reform. 
However,  EPA's  primary  focus  will  be 
to  consider  the  specific 
recommendations  developed  by  the 
Subcommittee  and.  where  appropriate, 
use  them  in  this  rulemaking  effort. 

Anticipated  Costs  and  Benefits: 

The  anticipirted  costs  and  benefits 
resulting  from  this  rulemaking  will  be 
part  of  the  Agency's  regulatory  impact 
analysis  of  this  rule.  The  Agency  has 
just  begun  this  analysis,  thus,  the 
anticipated  costs  and  benefits  are  not 
available  at  this  time. 

Rislcs: 

This  is  a  procedural  rule  applicable  to 
a  wide  variety  of  source  categories. 
Moreover,  it  applies  to  criteria 
pollutants  for  which  NAAQS  have  been 
established.  Any  potential  risks  are 
considered  in  the  NAAQS  rulemaking 
frt}m  a  national  perspective. 

Timetable: 


Action 


Date 


FR  CHe 


NPRM 
Final  Action 


01/00/95 
01/00/96 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

State.  Local.  Federal 

Additional  Information: 

SAN  No.  3259. 

Agency  Contact 

Larry  Elmoren 

New  Source  Review  Section 

Environmental  Protection  Agency 

Air  and  Radiation 

U.S.  Environmental  Protectioa  Agency 

MD-15 

Research  Triangle  Park,  NC  27711 

919  541-5433 

RIN:  2060-AEll 


EPA 

152.  NAAQS:  OZONE  (REVlEMf) 

Legal  Authority: 

42  use  7408  section  106  Clean  Air  Act; 
42  use  7409  Section  109  Qean  Air  Act 

CFR  Citation: 

40  CFR  50.9 

Legal  Deadline: 

Final,  Statutory,  December  31.  1980. 

Review  at  5-year  inter\-als  theieafter. 

Abstract: 

The  EPA  is  reviewing  and  updating  the 
air  quality  criteria  for  ozone  to 
incorporate  new  scientific  and 
technical  information.  Based  on  the 
revised  criteria,  the  EPA  will  determine 
whether  revisions  to  the  standards  are 
appropriate. 

Statement  of  Need: 

In  March  1993.  the  EPA  concluded  that 
revision  of  the  NAAQS  was 
inappropriate,  based  on  the  existing  air 
quality  criteria  for  ozone,  but  decided 
to  expedite  the  next  review  of  the 
ozone  criteria  and  NAAQS  in  hght  of 
potentially  significant  new  information. 
On  February  3,  1994.  the  EPA 
aimounced  an  accelerated  schedule  for 
completing  the  new  review.  In 
litigation  challenging  the  March  1993 
decision,  the  EPA  subsequently  sought 
and  received  a  voluiitarj'  remand  of  the 
decision  so  it  could  be  reconsidered  in 
hght  of  the  new  information.  The  EPA 
intends  to  complete  the  remand 
proceedings  on  the  schedule 
aimounced  in  Februarj'.  Consistent 
with  that  schedule,  a  draft  Qiteria 
Document  was  sent  to  the  Clean  Air 
Scientific  Advisory  Committee 
(CASAC)  and  madis  available  for  public 
review  during  F^ruary  and  March  of 
1994.  The  CASAC  met  in  Jufy  1994  to 
review  the  criteria  document  and 
provided  oral  and  written  comments, 
which  are  being  considered  by  EPA  in 
revising  the  draft  document. 
Subsequent  CASAC  meetings  will  be 
held  to  review  the  revised  doR  criteria 
document  and  drafts  of  the  staff  paper. 

Anticipated  Costs  and  Benefits: 

The  anticipated  costs  and  benefits 
resulting  from  this  rulemaking  will  be 
part  of  the  Agency's  regulatory  impact 
analysis  of  this  rule.  The  Agency  has 
just  begun  this  analysis;  therefore,  the 
anticipated  costs  and  benefits  are  not 
available  at  this  Ume. 


UMi 
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TiiiMtabto: 


Action 


Dat* 


FR  Ctta 


NPRM 
Final  Actnn 


06/0(V96 
06A)0/97 


Small  Entitles  Affected:. 

Businesses.  Covermnental  Jurisdictions. 
Organizations 

Qovemment  Levels  Affected: 

State.  Local.  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Infonnatton: 

SAN  No.  3353. 

Agency  Contact: 

)ohn  Haines 

Environmental  Protection  Agency 

Air  and  Radiation 

MD-13 

Research  Triangle  Park.  NC  27711 

919  541-5533 

RIN:  2060-AE57 

EPA 

153.  •  OZONE  TRANSPORT 
COMMISSION:  EMISSION  VEHICLE 
PROGRAM  FOR  THE  NORTHEAST 
OZONE  TRANSPORT  REGION 

Legal  Auttiority: 

42  use  7511(c)/CAA  184;  42  USC 
7506/CAA  176(a);  42  USC  7525/CAA 
110;  42  USC  7521/CAA  307(a);  42  USC 
7410/CAA  301;  42  USC  7607(d);  42 
USC  7601 

CFR  Citation: 

40  CFR  85 

Legal  Deadline: 

Final,  Statutory.  November  10,  1994. 
Ab^ract: 

On  February  10,  1994,  the  Northeast 
Ozone  Transport  Commission  (OTC) 
submitted  a  recommendation  to  EPA 
under  section  184  of  the  Clean  Air  Act, 
for  additional  control  measures  to  be 
applied  throughout  the  Northeast 
Ozone  Transport  Region  (OTR). 
Specifically,  the  OTC  recommended 
that  EPA  require  all  State  members  of 
the  OTC  to  adopt  an  Ozone  Transport 
Commission  Low  Emission  Vehicle 
(OTC  LEV  or  LEV)  program.  Under 
section  184.  EPA  is  to  review  the  OTC's 
recommendation  to  determine  whether 
the  additional  control  measures  are 
necessary  to  bring  any  area  in  the  OTR 
into  attainment  by  the  dates  specihed 
in  the  Act,  and  are  otherwise  consistent 
with  the  Act.  Based  on  this  review, 


EPA  is  obligated  to  determine  whether 
to  approve,  disapprove,  or  partially 
approve  and  partially  disapprove  OTC's 
recommendation. 

Statement  of  Need: 

On  February  10.  1994.  the  Northeast 
Ozone  Transport  Commission 
submitted  a  recommendation  for 
adoption  of  an  Ozone  Transport 
Commission  Low  Emission  Vehicle 
(OTC  LEV)  program  for  the  entire 
Northeast  Ozone  Transport  Region.  In 
keeping  with  EPA's  emphasis  on 
environmental  partnerships, 
development  of  this  program  will 
engage  the  Agency  in  extensive 
dialogue  with  the  several  States  in  the 
Region. 

Alternatives: 

The  Administrator  may  approve, 
disapprove,  or  partially  approve  and 
partially  disapprove  the 
recommendation. 

Anticipated  Costs  and  Benefits: 

A  cost/beneht  analysis  has  not  been 

completed  on  this  program. 

< 

Risks: 

The  risks  are  those  associated  with  not 
attaining  t^e  National  Ambient  Air 
Quality  Standard  for  ozone  within  the 
Northeast  Ozone  Nonattainment  Area, 
should  it  be  determined  that  the 
recommended  measure  (OTC  LEV)  is 
necessary  to  such  attainment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  04/26/94    57  FR  13498 

Supplemental  Notice    10/00/94 
Final  Decision  Notice  11/00/94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 
State.  Local.  Tribal 

Additional  Information: 
SAN  No.  3526. 

Agency  Contact 

Mike  Shields 

Environmental  Protection  Agency 

Air  and  Radiation 

401  M  Street  SW.  ■ 

Washington,  DC  20460 

202  260-3450 

RIN:  2060-AF15 


EPA 

154.  MEDICAL  WASTE 
INCINERATORS 

Legal  Authority: 

Clean  Air  Act  of  1990.  section  129 

CFR  Citation: 

40  CFR  60 

Legal  Deadline: 

NPRM,  Judicial.  February-  1995.  Final, 
Statutory.  November  1992.  Final, 
Judicial.  April  1996. 

Abstract 

The  EPA  is  developing  new  source 
performance  standards  (NSPS)  and 
emission  guidelines  (EG)  for  existing 
sources  under  Sections  111  and  129  of 
the  Clean  Air  Act.  The  NSPS  are  to 
reflect  the  maximum  degree  of 
reductions  in  emissions  that  have  been 
demonstrated  for  new  units.  The  EG 
may  be  less  stringent  than  the 
standards  for  new  units.  States  must 
submit  plans  for  implementing  and 
enforcing  the  guidelines.  Section  129 
requires  that  emission  Umits  be 
established  for  particulate  matter,  sulfur 
dioxide,  hydrogen  chloride,  oxides  of 
nitrogen,  carbon  monoxide,  lead, 
cadmium,  mercury,  and  dioxins  and 
dibenzofurans.  These  standards  are 
being  developed  under  EPA's  integrated 
combustion  strategy,  whereby  EPA  will 
regulate  various  forms  of  combustion 
under  a  coordinated  plan.  Two  other 
elements  of  this  strategy,  the  emission 
standards  for  municipal  waste 
combustion  and  hazardous  waste 
combustion,  are  summarized  elsewhere 
in  this  Regulatory  Plan. 

Statement  of  Need: 

The  medical  waste  incinerator  rules 
will  establish  emission  limiis  for 
dioxins,  particulate  matter,  carijon 
monoxide,  cadmium,  lead,  mercury. 
S02.  HCl.  and  NOx.  These  rules  will 
require  maximum  achievable  control 
technology  (MACT),  as  defined  by 
Section  129.  to  be  installed  on  all 
applicable  facilities  to  reduce  emissions 
of  the  above  pollutants. 

Summary  of  the  Legal  Basis: 

Section  129  of  the  Clean  Air  Act 
required  the  rule  for  medical  waste 
incinerators  to  be  promulgated  by 
November  15.  1992.  The  Agency  is  now 
under  a  court-ordered  deadUne  to 
propose  by  February  1.  1995.  and 
promulgate  by  April  IS.  1996.  These 
rules  are  to  include  new  source 
performance  standards  for  new  sources 
and  emission  guidelines  for  existing 
sources. 


Alternatives:     . 

The  Clean  Air  Act  specifies  that  the 
emission  guidelines  and  the  new  source 
performance  standards  can  be  based  on 
MACT.  and  that  MACT  for  existing 
sources  can  be  no  less  stringent  than 
the  average  emission  limitations 
achieved  by  the  best  performing  12 
percent  of  units;  and  for  new  sources, 
can  be  no  less  stringent  than  the 
average  emission  limitations  achieved 
by  the  best  performing  similar  source. 
All  control  technologies  for  each 
pollutant  as  stringent  as  the  floor  or 
more  stringent  have  been  analyzed 
during  the  development  of  the 
standard. 

Anticipated  Costs  and  Benefits: 

The  annualized  cost  of  the  standards 
for  new  incinerators  will  be  in  the 
range  of  $75  milUon  to  $215  miHiony. 
The  annuaUzed  cost  of  implementii^ 
the  guidelines  for  existing  incinerators 
will  be  in  the  range  of  $350  million 
to  $1.2  bilUon.  The  comlMned  standards 
and  guidelines  will  result  in  reductions 
of  dioxin  emissions  by  more  than  99 
percent,  as  will  reductions  in  the  90 
percent  to  98  percent  range  for 
particulate  matter,  cadmium,  lead, 
mercury,  hydrogen  chloride,  and 
carbon  monoxide. 

RWcs: 

Medical  waste  incinerators  are  among 
the  larger  sources  of  dioxin  emissions 
in  the  country.  Because  of  the  adverse 
effects  of  dioxin  emissions  on  the 
pubUc  health  and  ecosyslems,  it  is  one 
of  the  Agency's  highest  priorities  to 
reduce  the  exposure  to  dioxin 
emissions.  These  regulations  will 
reduce  dioxin  emissions  by  more  than 
99  percent. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


02AXy95 
0«(Ny96 


Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions 
Government  Levels  Affected: 
State.  Local.  Tribal.  Federal 
Additional  Information: 
SAN  No.  2719. 


Agency  Contact 

RickCt^iand 

Environmei^l  Protecdon  Aj^ncy 

Air  and  Radiation 

(MD-13) 

Research  Triangle  Park 

NC  Z77H 

919  541-5251 

RIN:  206O-AC62 


EPA 

155.  NSPS:  MUNiaPAL  WASTE 
COMBUSTION— PHASE  U  AND  PHASE 
III 

Legal  Authority: 

42  USC  4111/Cleaa  Air  Act 
Amendments  of  1990,  section  129 

CFR  Citation: 
40  CFR  60 

Legal  Oeadfine: 

Nff'RM,  Judicial.  September  1,  1994. 
Final,  JudiciaL  September  1,  1995. 

NPRM,  Statutory,  November  1991 .  for 
Phase  n/Large  MWCs. 

NPRM.  Statutory.  November  1992,  for 
Phase  Ill/Small  MWCs. 

At>stract 

The  Clean  Air  Act  Aniendmests  of 
1990  direct  EPA  to  set  standards  of 
performance  and  emission  guidelines 
for  new  and  existing  municipal  waste 
combustors  under  Sections  111  and 
129;  to  base  these  standards  and 
guideUnes  on  maximum  achievable 
control  technology;  and  to  include 
emission  limits  for  particulate  matter, 
sulfur  dioxide,  hydrogen  chloride, 
oxides  of  nitrogen,  canrbon  monoxide, 
mercury,  lead,  cadmium,  and  dioxins 
and  dibenzofurans.  The  standards  for 
both  large  and  small  municipal  waste 
combustors  hare  been  combined  into 
one  set  of  standards.  These  standards 
are  being  developed  under  EP.\"s 
integrated  combustion  strategy, 
whereby  EPA  vrill  regulate  various 
forms  of  combustion  under  a 
coordinated  plan.  Two  other  elements 
of  this  strategy,  the  emission  standards 
for  medical  waste  and  hazardous  waste 
combustion,  are  summarized  elsewfaere 
in  this  Regulatory  Plan. 

Statement  of  Need: 

The  municipal  waste  combustor  rules 
will  establish  emissaoa  limits  for 
dioxins,  particulate  matter,  cadmium, 
lead,  mercury,  S02,  HCl,  and  NOx. 
These  rules  will  requite  maMium 
achievable  control  technology  (MACT) 
as  defined  by  Section  129  to  be 


installed  on  all  applicable  Cacilities  to 
reduce  emissions  of  the  above 
pollutants. 

Summary  of  the  Legal  Basis: 

Section  129  of  the  Clean  Air  Act 
required  the  rule  for  municipal  waste 
combustors  burning  greater  than  250 
tons  per  day  of  waste  be  promulgated 
on  November  15,  1991,  and  the  rule 
for  municipal  waste  combustors 
burning  less  than  250  tons  per  day  be 
promulgated  by  November  15,  1992. 
The  Agency  is  now  under  court -onlered 
deadline  for  both  rules  to  be  proposed 
by  September  1,  1994,  and  promulgated 
by  September  1,  1995.  These  rules  are 
to  include  new  source  perfomiance 
standards  for  new  sources  and  emission 
guidelines  for  existing  sources. 

Alternatives: 

The  Clean  Air  Act  specifies  that  the 
emission  guidelines  and  the  new  soiuce 
performance  standards  be  based  on 
MACT  and  that  MACT  for  existing 
sources  can  be  no  less  stringent  than 
the  average  emission  limitations 
achieved  by  the  best  performing  12 
percent  of  units  and/or  new  sources 
can  be  no  less  stringent  than  the 
average  emission  limitations  achieved 
by  the  best  performing  similar  source. 
AH  control  tedindogies  for  each 
pollutant  as  stringent  as  the  floor  or 
more  stringent  have  been  analyzed 
during  the  development  of  the 
standard. 

Anticipated  Costs  and  Benefits: 

The  annualized  cost  for  the  new  source 
performance  standards  for  new 
municipal  waste  combustors  will  be 
about  $43  million.  The  annualized  cost 
for  the  emission  guidelines  for  existing 
municipal  waste  combustors  wi!l  be 
about  $445  miUion.  Dioxin.  particulate 
matter,  cadmium,  and  lead  emissions 
will  be  reduced  by  ntore  tlian  99 
percent.  Mercu-y  emissions  will  be 
reduced  b>'  85  percent.  S02  and  HCl 
emissions  by  95  peroeot.  and  NOx 
emissions  by  45  percent.  The  quairtified 
benefits  associated  with  the  rule  and 
the  guidelines  are  in  excess  of  $266 
million  per  year,  but  the  benefit 
assessment  is  incooiplete  at  this  time. 
In  particular,  the  current  benefit 
estimate  does  not  indude  benefits  for 
the  control  of  dioxin,  mercury,  lead. 
cadmium,  NOx,  or  carbon  monoxide. 
No  valuation  of  these  poUutants  is 
possible  at  this  time. 

Risks: 

Municipal  waste  combustors  are  asKM^ 
the  larger  sources  of  dioxin  efaisstoiis 

in  the  country.  Becau.se  of  the  adverse 
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effects  of  dioxin  emissions  on  the 
public  health  and  ecosystems,  it  is  one 
of  the  Agency's  highest  priorities  to 
reduce  the  exposure  to  dioxin 
emissions  by  more  than  99  percent. 

Timetable: 


Action 


FR  Cte 


NPRM 
Fmal  Action 


1(V00/94 
09AXV95 


Small  Entities  Affected: 

Governmental  Jurisdictions 
Qovemment  Levels  Affected: 

State,  Local.  Federal 

Additional  Information: 
SAN  No.  2916. 

Agency  Contact 

Walt  Stevenson 

Environmental  Protection  Agency 

Air  and  Radiation 

{MD-13) 

Research  Triangle  Park 

NC  27711 

919  541-5264 

RIN:  2060-ADOO 

EPA 

156.  REVIEW  OF  THE  FEDERAL  TEST 
PROCEDURE  FOR  EMISSIONS  FROM 
MOTOR  VEHICLES  AND  MOTOR 
VEHICLE  ENGINES 

Legal  Authority: 

PL  101-549.  Sec  208 

CFR  Citation: 

40  CFR  86 

Legal  Deadline: 

NPRM.  Judicial,  January  31.  1995. 
Final.  Statutory.  May  15.' 1992.  Final. 
Judicial.  October  31,  1995.  Other. 
Judicial.  May  15.  1993. 

Original  statutory  deadline  (5/15/92)  is 
from  11/90  Clean  Air  Act  Amendments. 
Other  Judicial  date:  per  U.S.  District 
Court  Consent  Decree,  EPA  issued  a 
preliminary  technical  report  on 
5/15/93. 

Abstract 

This  action  revises  the  Federal  Test 
Procedure  (FTP)  used  to  design  all 
Federal  emissions  test  methods,  as  well 
as  all  federally  approved  methods  of 
estimating  and  projecting  emissions 
from  automobiles.  This  revision  will 
advance  the  Agency's  strategic  aim  of 
using  better  science  and  better  data  by 
assuring  that  automobiles  can  be 
accurately  tested  for  compliance  with 
Federal  standards,  and  it  will  also 


enable  RPA  and  others  to  obtain 
accurate  emission  inventories  and 
projections  to  assist  in  planning  for 
attainment  of  national  air  quality 
standards. 

Statement  of  Need: 

Section  206(h)  of  the  Clean  Air  Act 
requires  EPA  to  "review  and  revise  as 
necessary"  the  regulations  governing 
the  FTP  to  "insure  that  vehicles  are 
tested  under  circumstances  which 
reflect  the  actual  current  driving 
conditions  under  which  motor  vehicles 
are  used,  including  conditions  relating 
to  fuel,  temperature,  acceleration,  and 
altitude."  The  driving  cycle  used  for 
the  FTP  was  adopted  over  20  years  ago, 
and  acciunulated  research  suggests  that 
it  may  no  longer  adequately  represent 
overall  vehicle  emission  control 
performance  under  current  driving 
conditions.  Extensive  surveys  of  current 
driving  behavior  conducted  by  the  EPA 
indicate  significant  difference  between « 
actual  driving  behavior  and  the  current 
FTP.  New  test  cycles  determined  from 
the  driving  behavior  surveys  were  used 
to  compare  emissions  predicted  by  the 
FTP  with  emissions  that  occur  in  actual 
driving.  The  test  results  support  the 
need  for  revisions  to  the  FTP. 

Summary  of  the  Legal  Basis: 

EPA  is  under  court  order  to  revise  the 
Federal  Test  Procedure. 

Anticipated  Costs  and  Benefits: 

A  costs  and  benefits  analysis  has  not 
been  completed  on  this  program. 

Risks: 

The  risks  addressed  by  this  action  are 
those  associated  with  not  attaining  the 
National  Ambient  Air  Quality 
Standards  for  ozone,  carbon  monoxide, 
nitrogen  oxides,  and  particulates.  These 
risks  have  been  extensively  detailed  as 
part  of  the  individual  rulemakings 
setting  these  national  standards. 
Achievement  and  maintenance  of 
attainment  of  the  standards  de{>end  in 
part  on  accurate  knowledge  of  the 
emissions  characteristics  of  sources, 
including  automobiles.  This  action  will 
increase  the  acciuticy  of  such 
knowledge  by  incorporating  the  latest 
techniques  of  emission  measurement. 
Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Hinal  Action 


01/00/95 
10/00/95 


Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

Undetermined 


Additional  Information: 

SAN  No.  3323. 

Agency  Contact 

John  German 

Chief.  Special  Projects  Staff 

Environmental  Protection  Agency 

Air  and  Radiation 

National  Vehicle  and  Fuel  Emissions  Lab 

2565  Plymouth  Road 

Ann  Arbor.  MI  48105 

313  668-4214 

RIN:  2060-AE27 

EPA 

157.  CONTROL  OF  AIR  TOXICS 
EMISSIONS  FROM  MOTOR  VEHICLES 

Legal  Authority: 

42  use  7545/CAA  211;  42  USC 
7521/CAA  202 

CFR  Citation: 

40  CFR  80;  40  CFR  86 

Legal  Deadline: 

Final.  Statutory.  May  15,  1995. 

Abstract 

The  Clean  Air  Act  Amendments  of 
1990  require  EPA  to  study  the  need  for 
and  feasibility  of  controlling  toxic  air 
pollutants  associated  with  motor 
vehicles  and  fuels.  Based  on  this  study, 
EPA  must  promulgate  standards 
containing  reasonable  requirements  to 
control  such  toxic  emissions,  applied 
at  a  minimum  to  benzene  and 
formaldehyde. 

Statement  of  Need: 

The  Clean  Air  Act  of  1990  required 
EPA  to  study  the  need  for  and 
feasibility  of  controlling  toxic  air 
pollutants  associated  with  motor 
vehicles  and  fuels.  Based  on  this  study. 
EPA  must  promulgate  standards 
containing  reasonable  requirements  to 
control  such  toxics-at  a  minimum 
benzene  and  formaldehyde.  A  study 
was  completed  and  promulgctsd  by 
EPA  on  April  30,  1993.  In  keeping  with 
the  Agency's  emphasis  on  better 
science  and  data,  this  study  is  presently 
undergoing  a  peer  review  process. 

Alternatives: 

EPA  may  draw  on  the  reformulated 
gasoline  rule,  which  will  reduce  toxic 
emissions  from  mobile  sources  in  areas 
covered  by  the  reformulated  gasoline 
program. 

Anticipated  Costs  and  Benefits: 

A  cost  and  beneHts  analysis  has  not 
been  completed  on  this  program. 


Risks: 

The  air  toxics  study  currently  under 
review  found  that  approximately  half 
the  excess  cancer  risk  due  to  air 
pollution  is  caused  by  mobile  sources. 

Timetable: 


Action 


Data 


FR  ate 


NPRM 
Final  /Action 


12/00/94 
05/00y95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 

Additional  Information: 

SAN  No.  2769. 

Agency  Contact 

Judy  Gray 

Environmental  Protection  Agency 

Air  and  Radiation 

2565  Plymouth  Road 

Ann  Arbor.  MI  48105 

313  668-4231 

RIN:  2060-AC75 

EPA 

15&  EMISSION  STANDARDS  FOR 
NEW  NONROAD  SPARK-IGNITION 
ENGINES  AT  AND  BELOW  19 
KILOWATTS  (25  HORSEPOWER) 
(PHASE  2) 

Legal  Authority: 

42  USC  7547/CAA  213  '      ' 

CFR  Citation: 

40  CFR  90 

Legal  Deadline: 

NPRM.  Judicial.  April  30,  1996.  Final, 
Statutory,  November  15.  1992.  Final. 
Judicial,  April  30,  1997. 

At>stract 

This  action  will  establish  the  second 
phase  of  emission  standards  for  new 
nonroad  sjpark-ignition  engines  at  and 
below  19  kilowatts  (25  horsepower),  as 
required  by  section  213(a)(3)  of  the 
Clean  Air  Act  as  amended.  This  action 
is  the  product  of  a  negotiated 
rulemaking. 

Statement  of  Need: 

EPA's  1991  study  of  noruoad  emissions 
clearly  showed  that  exhaust  from  the 
Nation's  89  million  pieces  of  lawn  and 
garden  equipment  is  a  significant 
source  of  volatile  organic  compound 
and  carbon  monoxide  emissions.  This 
rulemaking  will  establish  emission 
standards  for  new  nonroad  spark- 


igniUon  engines  at  and  below  19 
kilowatts  (25  horsepower),  as  required 
by  section  213(a)  of  the  Clean  Air  Act. 

Alternatives: 

EPA  is  under  court  order  to  finalize 
nonroad  standards. 

Anticipated  Costs  and  Benefits: 

Manufacturers  are  expected  to  meet  the 
Phase  I  standards,  which  would 
become  effective  in  1996,  with 
technology,  primarily  by  improving  the 
air  and  fuel  mixture.  Hydrocarbon 
emissions,  which  contribute  to  the 
formation  of  ground-level  ozone,  will 
be  reduced  32  percent. 

Risks: 

The  risks  addressed  by  this  action  are 
those  associated  with  not  attaining  the 
National  Ambient  Air  Quality 
Standards  for  ozone  and  carbon 
monoxide.  These  risks  have  been 
extensively  detailed  as  part  of  the 
individual  rulemakings  setting  these 
national  standards.  Emissions  from  this 
category  of  engines  are  known  to  be 
a  signihcant  source  of  ozone  precursors 
and  carbon  monoxide. 

Timetable: 


Actton 


Date 


FR  Cite 


NPRM 
Final  Action 


04/00/96 
04/00/97 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Additional  Information: 

SAN  No.  3361. 

Agency  Contact: 

Lucie  Audette 

Environmental  Protection  Agency 

Air  and  Radiation 

National  Vehicle  and  Fuel  Emissions  Lab 

2565  Plymouth  Road 

Ann  Arbor.  MI  48105 

313  741-7850 

RIN:  2060-AE29 

EPA 

159.  RISK  MANAGEMENT  PROGRAM 
FOR  CHEMTCAL  ACCIDENTAL 
RELEASE  PREVENTKm 

Legal  Authority: 

PL  101-549;  Clean  Air  Act  Section 
112(r) 

CFR  Citation: 
40  CFR  68 


Legal  Deadline: 

Final.  Statutory,  November  15,  1993. 

Abstract 

Section  112(r)(7)  of  the  Clean  Air  Act 
(CAA),  as  amended,  required  the 
Environmental  Protection  Agency  (EPA) 
to  promulgate  by  November  15,  1993, 
reasonable  regulations  and  appropriate 
guidance  to  provide  for  prevention  and 
detection  of  accidental  releases  of 
chemicals  and  for  responses  to  such 
releases.  These  regulations  shall 
include,  as  appropriate,  provisions 
concerning  the  use,  operation,  repair, 
and  maintenance  of  equipment  to 
monitor,  detect,  inspect,  and  control 
releases,  including  training  of 
personnel  in  the  use  and  maintenance 
of  equipment  or  in  the  conduct  of 
periodic  inspections.  The  regulations 
shall  require  the  owner  or  operator  of 
stationary  sources  at  which  a  regulated 
substance  is  present  to  prepare  and 
implement  a  risk  management  plan 
(RMP)  and  provide  emergency  response 
in  order  to  protect  human  health  and 
the  environment.  EPA  has  established 
an  Agency-wide  work  group,  which  has 
brought  technical,  legal,  and  pohcy 
experience  and  expertise  in  the 
chemical  process,  safety  risk 
management,  and  other  areas  related  to 
risk  management  plans  for  chemical 
accidental  release  prevention.  EPA 
published  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  20. 
1993.  40  FR  54190. 

These  regulations  will  promote 
pollution  prevention  as  well  as 
prevention  of  chemical  accidents.  They 
not  only  will  assist  industry  in  erecting 
appropriate  safeguards,  but  they  also 
will  provide  further  incentive  for  the 
minimization  of  hazardous  chemicals 
in  the  community. 

Each  RMP  must  include  a  hazard 
assessment  that  evaluates  the  potential 
effects  of  an  accidental  release  of  any 
regulated  substance.  The  hazard 
assessment  must  include  an  estimate  of 
potential  release  quantities  and 
downwind  effects,  including  potential 
exposiu^  to  populations.  It  must  also 
include  a  5-year  release  history, 
including  the  size,  concentration,  and 
duration  of  releases,  and  must  consider 
worst-case  release  scenarios.  The  RMP 
must  document  a  prevention  program, 
including  safety  precautions, 
maintenance,  monitoring,  and 
employee  training  measures.  It  must 
dociunent  a  response  program  that 
provides  specific  action  to  be  taken  to 
protect  human  health  and  the 
environment  in  response  to  a  release, 
including  the  informing  of  pubhc  and 
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local  agencies,  emergency  health  care, 
and  employee  txaimng. 

Section  112(r)(7)  of  the  CAA  also 
requires  that: 

•  The  RMPs  must  be  registered  with 

EPA: 

•  The  plans  must  be  submitted  to  the 

Chemical  Safety  and  Hazard 
Investigation  Board,  to  the  State  in 
which  the  facility  is  located,  and  to 
any  local  agency  that  has 
responsibility  for  planning  for  or 
responding  to  chemical  accidents: 

•  The  plans  must  be  made  available  to 

the  public,  as  reqtdred  by  CAA 
section  114(c): 

•  EPA  must  establish  a  system  for 
auditing  the  RMPs;  and 

•  EPA  must  ensure  that  plans  are 

periodically  updated. 

Section  112(r)(3)  of  CAA  required  EPA 
to  develop  and  promulgate  by 
November  15,  1992.  a  list  of  at  least 
100  substances  ("regulated  substances") 
that  are  known  to  cause  or  may  be 
reasonably  anticipated  to  cause  death, 
injury,  or  serious  adverse  health  effects 
to  human  health  or  the  environment. 
EPA  is  also  required  to  set  threshold 

3uantities  for  each  listed  substance  and 
evelop  procedures  for  addition  and 
deletion  of  substances  &om  the  list. 
EPA  promulgated  this  rule  on  January 
30,  1994.  at  40  FR  4478. 

The  list  and  thresholds  promulgated 
under  CAA  section  112(r)(3)  will 
determine  which  facilities  must  comply 
with  the  accident  prevention 
regulations  required  under  section 
112(r)(7)  of  CAA;  that  i<s,  those 
stationary  sources  that  have  presented 
more  than  a  threshold  quantity  of  a 
regulated  substance. 

Stalwnent  o4  NaMfc 

Existing  Federal  regulations  addressing 
the  potential  for  catastrophic  events 
related  to  chemical  substances  are 
focused  on  emergency  preparedness 
and  respooae.  Specihcally.  the 
Emergency  Planning  and  Community 
Right-to-Know  Act  (EPCRA)  estabUshed 
the  structure  at  the  State  and  local 
levels  to  deal  with  emergency  planning 
and  response  to  chemical  accidents. 
Several  other  laws  and  programs  at  the 
Federal  level  deah  with  emergency 
response  to  chemical  accidents:  the 
Ckiian  Water  Act  and  the 
Comprehensive  Environmental 
Response,  Compensation,  and  LiabiUty 
Act  (CERCLA)  created  the  NaUonal  Oil 
and  Hazardous  Substance  Pollution 
Contingency  Plan  (NCP).  The  NCP  sets 
up  the  Federal  Government's 
emergency  response  structure  and 
procedures  for  responding  to  chemical 


accidents.  The  accidental-release 
prevention  provisions  under  the  CAA 
recognize  the  need  for  integrating 
emergency  preparedness  and  response 
with  activities  to  prevent  accidental 
releases 'from  occtirring  in  the  first 
place. 

The  proposed  rule  for  the  prevention 
and  detection  program,  including  RMPs 
for  accidental-release  prevention, 
required  industry  to  develop  an 
integrated,  hoUstic  approach  to 
managing  the  risk  posed  by  the 
presence  and  use  of  regulated 
substances.  In  the  development  of  its 
risk  management  program,  EPA  has 
also  been  coordinating  with  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  EPA's 
proposed  RMP  rule  adopts  and  builds 
on  process  safety  management  elements 
included  in  OSHA's  chemical  process 
safety  standard  required  under  section 
304  of  the  CAA  amendments  of  1990. 
(OSHA  published  a  notice  of  proposed 
rulemaking  (NPRM)  on  July  17.  1990. 
55  FR  29150.  and  a  final  rule  on 
February  24.  1992.  57  FR  6316.)  These 
elements  include  process  information, 
process  hazard  analysis,  standard 
operating  procedures,  training, 
prestartup  reviews,  mechanical 
integrity,  management  of  change, 
accident  investigation,  safety  audits, 
and  emergency  response. 

Summary  of  the  Legal  Basis: 

The  legal  basis  for  this  rulemaking  is 
summarized  in  the  "Abstract"  section. 

Alternatives: 

EPA  developed  its  proposed  rule  after 
an  extensive  information-gathering 
effort.  Three  States-California,  New 
Jersey,  and  Delaware—have  risk 
management  plan  requirements  under 
State  laws.  EPA  met  with  officials  in 
all  three  States  and  held  interviews 
with  seven  facilities  in  these  States. 
EPA  then  held  eight  focus  groups.  fi\-e 
with  facilities  and  three  with 
implementing  agencies,  in  the  three 
States  to  solicit  their  opinions  on 
existing  and  proposed  regulations. 
Finally,  EPA  held  a  2-day  roundtable 
seminar  associated  with  the  risk 
management  planning  requirements. 
State  officials,  trade  associations,  labor 
unions.  enviitHunentahsts.  and 
organizations  of  public  officials 
participated  in  the  discussions., 

EPA  evaluated  two  options  for  the  risk 
management  program:  Program  Option 
1.  the  proposed  rule,  included  the 
statutorily  mandated  elements  (hazard 
assessment,  registration,  emergency 
response  program,  and  risk 


management  plan)  plus  the  mandated 
prevention  program  that  adopted 
OSHA's  process  safety  management 
standard.  Program  Option  2.  based  on 
the  New  Jersey  risk  management 
program,  includes  all  listed  elements 
but  requires  a  greater  level  of 
docimientation  and  more  detailed 
requirements  for  memy  elements. 

Anticipated  Costs  and  Benefits: 

Because,  from  an  economic  perspective, 
the  RMP  regulations  and  the  list  of 
regulated  substances  are  inseparable. 
EPA  prepared  a  regulatory  impact 
analysis  (RIA)  that  combines  \he  two 
requirements.  As  indicated  in  the 
previous  section,  the  RIA  evaluated  two 
options  for  the  risk  management 
program.  Because  the  two  program 
options  cover  the  same  elements  with 
the  only  difference  between  the  two  the 
level  of  detail,  it  was  not  possible  to 
develop  separate  estimates  of  the 
beneGts  for  the  two  program  options 
based  on  data  avail^le.  Consequently,  . 
only  one  set  of  benefits  estimates  was 
developed. 

EPA's  proposed  option  is  list  2  in 
Program  Option  1.  which  is  estimated 
to  have  an  initial  cost  of  $503  million 
and  quantifiable  annual  benefits  of 
$890  milUon.  The  proposed  rule  is 
expected  to  result  in  other, 
nonquantifiable  benefits  as  well.  By 
reducing  the  likelihood  of  accidental 
releases  and  the  hkeUhood  that  any 
release  will  be  catastrophic,  the  rule 
should  reduce  facility  operating  costs 
which  may  result  in  greater  output, 
higher  wages,  and  lower  costs  for  the 
output.  The  rule  will  also  encourage 
facilities  to  reduce  the  quantity  of 
hazardous  substances  stored  onsite  and 
to  shift  to  less  toxic  chemicals, 
reducing  the  risk  to  both  workers  and 
the  public.  Finally,  the  information 
provided  to  the  public  through  the 
mandated  RMP  will  be  useful  to  both 
the  public  and  governments  at  all 
levels. 

Tlmetabla: 


Action 


FR  Ota 


NPRM  10/22/93    58  FR  54190 

Supplemental  NPRM   02/00/95 
Final  Action  05/00/96 

Small  Entities  Affected: 
Undetermined 

Qovemment  Levels  Affected: 
State.  Local.  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 


Additional  Information: 

SAN  No.  2979. 

Agency  Contact 

Lyse  Helsing 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response 

(5101) 

Washington,  DC  20460 

202  260-6128 

RIN:  2050-AD26 
EPA 


FINAL  RULE  STAGE 


160.  ENDANGERED  SPECIES 
PROTECTION  PROGRAM 

Legal  Authority: 

PL  100-478.  Sec  1010 
CFR  Citation: 

Not  yet  determined 

Legal  Deadline: 

None 

Abstract: 

Pesticides  are  necessary  for  production 
of  agricultural  food  and  fiber 
commodities,  yet  have  the  potential  to 
harm  threatened  or  endangered  species. 
EPA  will  develop  and  implement  an 
endangered  species  pesticide  labeling 

grogram  designed  to  conserve  federally 
sted  species  and  to  minimize  the 
impacts  to  persons  who  use  pesticides. 
The  program  will  include  development 
of  species  maps  and  pesticide  use 
limitation  bulletins  to  be  distributed  as 
an  extension  of  pesticide  labels. 
Pesticides  that  are  determined  to  cause 
harm  to  endangered  species  will 
require  label  changes  which  display 
precautionary  statements  and  directions 
on  how  to  obtain  county  bulletins.  EPA 
will  coordinate  the  program  with  the 
U.S.  Fish  and  Wildlife  Service  of  the 
Department  of  Interior  and  the  U.S. 
Department  of  Agriculture. 

Statement  of  Need: 

The  Enviroiunental  Protection  Agency 
(EPA)  registers  pesticides  for  use  in  the_ 
United  States  under  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  Endangered  Species 
Act  (ESA)  requires  that  EPA  ensure  that 
registered  uses  of  pesticides  will  not 
jeopardize  the  continued  existence  or 
destroy  or  adversely  modify  the  critical 
habitat  of  federally  listed  endangered  or 
threatened  species  (listed  species). 


Section  7  of  the  ESA  imposes 
requirements  on  EPA  to  consult  with 
the  U.S.  Fish  and  WildHfe  Service  (for 
most  species)  or  the  U.S.  National 
Marines  Fisheries  Service  (for  marine 
species)  if  the  use  of  a  pesticide  "may 
affect"  a  hsted  species  or  its  critical 
habitat.  At  the  same  time,  section  1010 
of  the  1988  amendments  to  the  ESA 
requires  EPA  to  work  jointly  with  the 
U.S.  Department  of  Agriculture  and  the 
U.S.  Department  of  Interior  (USDI)  to 
ensure  that  listed  species  are  protected 
fi-om  pesticides  while  also  minimizing 
the  impacts  on  pesticide  users. 
Balancing  these  responsibilities  has  led 
to  the  development  of  the  Endangered 
Species  Protection  Program  (ESPP). 

Summary  of  the  Legal  Basis: 

Under  FIFRA,  use  of  a  pesticide  in  a 
manner  inconsistent  with  its  labeling  is 
a  violation  of  the  law.  Thus,  in  general, 
ESPP  relies  on  the  labeling  of  pesticide 
products  that  may  harm  listed  species 
or  their  habitat.  If  data  indicate  that  a 
pesticide  may  adversely  affect  an 
endangered  or  threatened  species.  EPA 
will  seek  a  biological  opinion  from 
USDI.  If  the  opinion  indicates  that  the 
pesticide  "may  affect"  the  species  or 
its  habitat,  it  will  also  include 
recommendations  for  mitigating  actions 
or  practices.  EPA  will  then  minimize 
the  jeopardy  through  the  use  of  use 
restrictions  described  in  detail  in 
coimty-specific  bulletins  and  maps 
which  show  the  geographical  area 
within  which  use  must  be  restricted. 
Pesticide  product  label  statements  will 
then  instruct  the  user  to  consult  county 
bulletins  for  further  instruction. 

Alternatives: 

The  1988  ESA  amendments  required 
EPA  td  conduct  an  analysis  of 
alternatives  for  the  program  and  to 
solicit  public  comment  on  the  elements 
of  the  program.  As  noted  above, 
creating  an  enforceable  program  under 
FIFRA  must  rely  on  the  labeling  of 
pesticide  products.  Public  comments 
resulting  from  two  proposals  in  the 
Federal  Register  did  not  reveal 
alternatives  to  the  labeling/bulletin 
approach,  but  did  offer  a  number  of 
alternatives  within  this  overall 
approach.  Most  of  these  alternatives 
relied  on  more  local  input  and 
involvement  in  determining  the 
pesticide  use  limitations  necessary  to 
protect  listed  sp>ecies.  To  the  extent  that 
they  were  practical  and  efficient,  these 
alternatives,  such  as  State-initiated 
plans  and  landowner  agreements,  were 
incorporated  into  the  ESPP. 


Anticipated  Costs  and  Benefits: 

The  benefits  of  the  ESPP  are  to 
contribute  to  the  preservation  and 
recovery  of  endangered  and  threatened 
species,  specifically,  and  to  maintain 
and  enhance  biodiversity  and 
ecosystem  functioning  in  general.  The 
benefits  of  preserving  species  are 
generally  acknowledged  as  being 
exceedingly  high,  but  cannot  be 
determined  on  a  dollar  basis. 

The  EPA  used  a  case-study  approach 
to  analyze  economic  impacts,  based 
upon  the  provisions  of  the  program 
originally  intended  for  implementation 
in  1988.  The  results  of  these  case 
studies  have  been  submitted  to  OMB, 
and  OMB  has  been  briefed  on  the 
results.  Costs  to  pesticide  users  will  be 
of  two  types:  (1)  opportunity  costs  to 
determine  any  pesticide  use  Umitations 
that  might  apply  to  their  situation,  and 
(2)  costs  associated  with  potential  crop 
losses  of  the  use  of  higher  cost 
alternative  pesticides,  when  restrictions 
limit  these  to  the  pesticide  of  choice. 
Costs  based  on  these  case  studies  could 
not  be  extrapolated  to  the  Nation  as  a 
whole.  To  a  moderate  extent,  costs  are 
dependent  upon  the  listing  of 
additional  species  and  possible  future 
changes  in  the  ESA. 

Risks: 

Most  pesticides  could  cause  harm  to 
some  listed  species  that  are  exposed; 
for  example,  nearly  all  herbicides  could 
affect  endangered  plants.  Pesticide  use 
limitations  instituted  by  the  ESPP 
should  result  in  no  exposure  or 
exposure  below  levels  of  concern  for 
listed  species.  Without  these  use 
limitations,  there  is  a  moderate-to-high 
probability  that  some  listed  species 
would  be  harmed  by  pesticides.  EPA 
is  allowing  the  maximum  flexibility, 
consistent  with  the  ESA,  for  local 
involvement  to  design  measures  that 
are  both  protective  of  the  species  and 
not  unnecessarily  disruptive  of 
agricultural  production,  vector  control, 
or  other  pesticide  uses. 

Timetable: 

Final  Endangered  Species  Protection 
Program 

Notice  12/31/94 
Proposed  Endangered  Species  Protection 
Program 
Notice  07/03/89  (54  FR  27984) 

Small  Entities  Affected: 
Businesses 

Government  Levels  Affected: 

State,  Federal 

Additional  Information: 

SAN  No.  3113. 
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Agency  Contact 

Larry  Turner 

Eovironmental  Protection  Agency 

Office  of  Prevention.  Pesticides,  and 

Toxic  Substances 

7507C 

Washington.  DC  20460 

703  305-5007 

RIN:  2070-AC42 

EPA 

161.  CHEMICAL  LIST  EXPANSION; 
EMERGENCY  PLANNING  AND 
COMMUNITY  RIGHT-TO-KNOW  ACT 
SECTION  313 

Legal  Authority: 

42  use  11013:  42  USC  11023:  42  USC 
11048:  42  USC  11076/EPCRA  313 

CFR  Citation: 

40  CFR  372 

Legal  Deadline: 
None 

Abetract 

The  original  Toxics  Release  Inventory 
(TRI)  chemical  list  consisted  of  320 
chemicals  and  chemical  categories.  In 
an  effort  to  provide  the  public  with  a 
broader  picture  of  chemicals  that  will 
have  to  submit  information  for  the 
Toxics  Release  Inventory  in  their 
communities.  EPA  is  expanding  the 
original  TRI  chemical  li&t.  On  January 
12.  1994  (59  FR  1788).  EPA  pubhshed 
a  proposed  rule  to  add  313  chemicals 
and  chemical  categories  to  the  TRI 
chemical  list.  Of  the  313  chemicals  and 
chemical  categories  proposed,  there  are 
approximately  160  pesticide  active 
ingredients.  The  chemicals  and 
chemical  categoriea  being  propoaed 
were  selected  from  numerous  other 
regulatory  lists  and  meet  the  criteria  for 
human  health  and  environmental 
toxicity  and  in  addition  are  extremely 
toxic  to  aquatic  organisms.  EPCRA 
section  313(d)(2).  In  addition,  the 
chemicals  passed  a  production  volume 
screen  to  ensure  that  reports  would  be 
received  if  the  substance  is  added  to 
the  TRI  chemical  list.  Part  of  this 
activity  included  the  review  of  17 
chemicals,  previously  described  in  RIN 
2070-AC40.  16  of  which  are  from  a  list 
of  hazardous  air  pollutants  subject  to 
the  requirements  of  the  Clean  Air  Act 
Amendments  of  1990.  and  one  of 
which  was  considered  for  addition  due 
to  its  extreme  aquatic  toxicity-  Of  these 
17  chemicals,  nine  were  included  in 
the  proposed  rule.  Linked  to  this  rule 
is  a  possible  small-source  exemption 
that  will  provide  some  measure  of  relief 


to  the  reporting  community.  This 
exemption  will  allow  hcilities  releasing 
small  amounts  of  listed  chemicals  to 
be  exempt  from  full  TRI  reporting 
requirements. 

Statement  of  Need: 

The  original  Toxic  Release  Inventory 
(TRI)  chemical  list  consisted  of  320 
chemicals  and  chemical  categories.  In 
an  effort  to  provide  the  public  with  a 
broader  picture  of  chemicals  in  their 
communities.  EPA.  in  accordance  with 
EPCRA  section  313(d).  is  expanding  the 
original  toxic  chemical  list.  By 
providing  the  public  with  information 
on  these  chemicals  they  can  participate 
in  informed  environmental 
decisionmaking  to  reduce  risks  to 
human  health  and  the  environment  On 
January  12.  1994  (59  FR  1788).  EPA 
published  a  proposed  rule  to  add  313 
chemicals  and  chemical  categories  to 
the  TRI  chemical  list.  Of  the  313 
chemicals  and  chemical  categories 
proposed,  there  are  approximately  160 
pesticide  active  ingreidienls.  The 
chemicals  being  proposed  were  selected 
from  numerous  other  regulatory  lists 
and  meet  the  criteria  for  human  health 
and  environmental  toxicity  in  EPCRA 
section  313(d)(2).  In  addition,  the 
chemicals  passed  a  production  volume 
screen  to  ensure  that  reports  would  be 
received  if  they  are  added  to  the  TRI 
list.  Part  of  this  activity  included  the 
rcNiew  of  17  chemicals,  previously 
described  in  RIN  2070-AC40/SAN  3007. 
Sixteen  of  these  chemicals  are  frt>m  a 
list  of  hazardous  air  pollutants  subject 
to  requirements  of  the  Clean  Air  Act 
Amendments  of  1990,  and  one  was 
considered  for  addition  due  to  its 
extreme  aquatic  toxicity.  Of  these  17 
chemicals  nine  were  included  in  the 
proposed  rule. 

Altemativei: 

There  were  several  alternatives  that 
were  considered  in  the  analysis  and 
included  in  the  proposed  rule.  EPA 
asked  for  public  comment  on  all  of 
these  issues  as  well  as  the  entire 
proposed  rule.  One  of  the  alternatives 
considered  is  whether  to  add  categories 
of  chemicals  (for  example, 
disocyanates)  versus  individual 
chemicals.  Another  alternative  is  to  not 
add  those  proposed  chemicals  for 
which  data  are  collected  under  the 
Clean  Air  Act  if  this  information  can 
be  made  readily  available  to  the  public. 
In  addition.  EPA  considered  the  option 
of  adding  chemicals  that  are  persistent 
bioaccumulators  to  TRI  and  how  to 
modify  reporting  thresholds  so  that 
reports  for  these  chemicals  would  be 
received. 
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Anticipated  Costs  and  BenefHr. 

The  anticipated  total  costs  of  this 
action  for  the  first  year  are  estinuted 
at  S161  million  and  $91  million  for 
subsequent  years.  The  addition  of 
chemicals  to  the  TRI  is  intended  to 
expand  upon  the  past  success  of  the 
program  in  enabling  all  interested 
parties  to  establish  credible  baselines 
and  to  set  realistic  goals  over  time.  The 
information  reported  in  TRI  increases 
knowledge  of  levels  of  pollutants 
released  to  the  environment  and 
pathways  of  exposure,  improving 
scientific  understanding  of  the  health 
and  environmental  risks  of  toxic 
chemicals:  allows  the  public  to  make 
informed  decisions  on  where  to  work 
and  live;  enhances  the  ability  of 
corporate  lenders  and  purchasers  to 
more  accurately  gauge  a  facility's 
potential  liabilities;  and  assists  Federal. 
State,  and  local  authorities  in  making 
better  decisions  on  acceptable  levels  of 
toxics  in  communities. 

Risks: 

While  the  substances  proposed  for 
addition  to  the  TRI  list  are,  on  average, 
of  smaller  total  national  impact  than 
those  chemicals  currently  listed,  the 
manufacturing,  processing,  or  use  of 
these  chemicals  may  still  represent  a 
significant  concern  for  individual 
communities  where  such  chemical 
activity  is  concentrated.  EPA  believes 
that  the  public  has  a  right  to  know 
about  such  releases  and  what  facilities 
are  doing  to  manage  wastes  containing 
these  chemicals.  The  public  can  use 
this  data  to  evaluate  potential  risks 
from  these  chemicals  and  to  determine 
how  to  avoid  these  risks. 


Timetable: 

Action 

Dale          FR  ate 

NPRM 

01/12/94    59  FR  1788 

Final  Act)on 

11/30^ 

SmaH  Entitles  AffectMl: 

Businesses 

Government  Levels  Affected: 

State,  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 
SAN  No.  3007. 


Agency  Contact 

Susan  B.  Hazen 

Environmental  Protection  Agency 

Office  of  Prevention.  Pesticides,  and 

Toxic  Substances 

SE. 

Washington.  E)C  20460 

202  260-1024 

RIN:  2070-AC47 

EPA 

162.  WATER  QUALITY  GUIDANCE 
FOR  THE  GREAT  LAKES  SYSTEM 

Legal  Authority: 

33  USC  1251/C\VA  118(c)(2) 

CFR  Citation: 

40  CFR  132 

Legal  Deadline: 

NPRM.  Statutory.  June  30.  1991.  NPRM, 
Judicial.  April  16,  1993.  Final. 
Statutory,  June  30,  1992.  Final,  Judicial, 
March  13,  1995. 

Abstract 

The  Great  Lakes  are  a  valuable  national 
resource,  with  unique  environmental 
problems.  In  1990  the  Great  Lakes 
Critical  Programs  Act  was  enacted, 
requiring  States  to  adopt  minimum 
water  quality  standards  for  the 
protection  of  the  Great  Lakes  System. 

Statement  of  Need: 

The  proposed  part  132  rule  establishes 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementing  procedures  for  the  waters 
of  the  Great  Lakes  System  in  the  States 
of  Illinois.  Indiana,  Michigan, 
Minnesota.  New  York,  Pennsylvania, 
Ohio  and  Wisconsin,  including  waters 
within  the  jurisdiction  of  Indian  Tribes. 
The  proposed  rule  specifies  numeric 
criteria  for  selected  pollutants  to 
protect  aquatic  life,  wildlife  and  human 
health  within  the  Great  Lakes  System 
and  provides  methodologies  to  derive 
numeric  criteria  for  additional 
pollutants  discharged  to  these  waters. 
The  proposed  Part  132  rule  also 
contains  specific  procedures  to 
translate  the  proposed  ambient  water 
quality  criteria  into  enforceable  controls 
on  discharges  of  pollutants,  and  a 
proposed  antidegradation  policy  for  the 
Great  Lakes  System. 

The  numeric  water  quality  criteria  are 
critical  to  the  success  of  the  Agency's 
multimedia  efforts  to  protect  and 
restore  the  Great  Lakes  ecosystem  and 
would  serve  as  the  water  quality  goals 
for  other  elements  of  our  Great  Lakes 
System,  such  as  remedial  action  plans 
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and  lakewide  management  plans, 
which  specifically  target  nonpoint 
sources  of  pollution  for  "cleanup" 
within  the  Great  Lakes  System. 

Summary  of  the  Legal  Basis: 

This  regulation  constitutes  the  Water 
Quality  Guidance  for  the  Great  Lakes 
System  required  by  section  118(c)(2)  of 
the  Clean  Water  Act  (Pub.  L.  92-500 
•    as  amended  by  the  Great  Lakes  Critical 
Programs  Act  of  1990.  Pub.  L.  101-596). 
This  guidance  specifies  minimum  water 
quality  standards,  antidegradation 
pohcies,  and  implementation 
procedures  for  the  Great  Lakes  System 
to  protect  human  health,  aquatic  life, 
and  wrildlife. 

Anticipated  Costs  and  Benefits: 

Based  on  the  information  provided  by 
each  State  and  a  review  of  the  permit 
files,  EPA  identified  about  3,800  direct 
dischargers  that  could  be  affected  by 
the  Part  132  proposal.  Of  these,  about 
590  are  major  dischargers  and  the 
remaining  3,210  are  minor  dischargers. 
Of  the  590  majors,  about  275  are 
industrial  facilities  and  315  are 
publicly  owned  treatment  works 
(POTWs).  Out  of  these  dischargers,  EPA 
used  a  stratified  random  sampling 
procedure  to  select  59  facilities  (50 
major  and  9  minor)  that  it  considered 
representative  of  all  types  and  sizes  of 
facilities  in  the  basin. 

The  estimated  total  annualized  costs  for 
direct  and  indirect  dischargers  to 
implement  the  Part  132  proposal  is 
between  $80  million  and  $505  million 
(first-quarter  1992  dollars);  costs  under 
the  most  likely  scenario  (with  a  focus 
on  pollution  prevention)  are  about  $190 
million.  Under  Scenario  2,  major 
industrial  facilities  and  POTWs  account 
for  about  53  percent  of  the  costs, 
indirect  dischargers  about  41  percent, 
and  minor  dischargers  about  6  percent. 
Among  the  major  dischargers  tliree 
categories  account  for  about  80  percent 
of  the  costs-POTWs  (37  percent), 
organic  chemicals/petroleum  refining 
(27  percent),  and  pulp  and  paper  (15 
percent).  The  Agency  estimated  the  cost 
effectiveness  of  the  proposed  Part  132 
rule  in  terms  of  cost  of  reducing  the 
loadings  of  toxic  pollutants. 

Future  Analyses:  We  continue  to  seek 
involvement  of  other  Federal  agencies 
and  interested  parties.  We  held 
numerous  meetings  with  the  general 
public,  industry,  environmental  groups, 
local  governments,  and  state  regulatory 
agencies.  A  second  open  public 
meeting  is  being  planned  for  the 
September/October  1994  time  period.  A 
Federal  Register  notice  announcing  the 


meeting  will  appear  in  the  Federal 
Register  in  August.  The  purpose  will 
be  to  discuss  options  on  a  narrow  range 
of  issues  that  are  being  considered  in   ' 
developing  the  final  Part  132  Rule.  We 
v«ll  seriously  consider  all  the 
comments,  information  and  data 
provided  by  the  public  in  developing 
the  Part  132  Rule. 

Risks: 

The  .Great  Lakes  basin  is  a  complex 
hydrologic  system  where  pollutants  can 
remain  in  the  ecosystem  for  many 
years.  This  presents  an  increased  risk 
to  aquatic  life  and  wildlife  throughout 
the  Great  Lakes  basin.  The  effects  of 
toxic  pollutants  on  aquatic  life  and 
wildlife  in  the  Great  Lakes  System  have 
been  shown  to  include  reproductive 
damage,  wasting,  deformities,  tumors, 
and  behavioral  changes. 

Timetadale: 


Action 


FR  Cite 


Proposed  Guidance     04/16/93    58  FR  20802 
Final  Guidance  03/00/95 

Small  Entities  Affected: 

Businesses,  Govenunental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

State.  Tribal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 

SAN  No.  3203. 

Agency  Contact 

Mark  Morris 

Environmental  Protection  Agency 

Water 

(4301) 

Washington,  DC  20460 

202  260-0312 

RIN:  2040-AC08 

EPA 

163.  SAN  FRANCISCO  BAY/DELTA 
WATER  QUALITY  STANDARDS 

Legal  Authority: 

33  USC  1251 

CFR  Citation: 

40  CFR  137.37 

Legal  Deadline: 

Final.  Statutory,  Aprif  6,  1994.  Final. 
Judicial.  December  15,  1994. 

Abstract 

On  December  15.  1993,  the 
Administrator  signed  a  notice 
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proposing  Federal  water  quality 
standards  for  the  San  Francisco 
Bay/Delta  estuary.  EPA  had  been  sued 
by  numerous  environmental  groups  to 
propose  such  standards  following  its 
disapproval  of  portions  of  the  State's 
water-quality  standards  in  September 
1991.  EPA  Region  9  disapproved  the 
State's  standards  because  they  were  not 
adequate  to  protect  the  designated  fish 
and  wildlife  uses  of  the  estuary,  as 
required  by  section  303  of  the  Clean 
Water  Act.  EPA  took  this  action  in 
conjunction  with  rulemakings  by  the 
U.S.  Fish  and  Wildlife  Service  and 
National  Marine  Fisheries  under  the 
Endangered  Species  Act,  all  of  which 
were  published  together  on  January  6, 
1994. 

Statement  of  Naed: 

In  1978.  the  State  of  California  (the 
State)  adopted  and  submitted  to  EPA 
a  Water  Quality  Control  Plan  (1978 
Delta  Plan)  intended  to  protect 
designated  uses  of  the  Bay/E)elta 
estuary.  While  EPA  approved  the  1978 
Delta  Plan,  the  Agency  conditioned  its 
approval  upon  (1)  a  set  of 
"interpretations"  of  the  standards,  and 
(2)  the  State's  commitment  to  develop 
additional  criteria  to  protect  aquatic  life 
and  tidal  wetlands  in  and  surrounding 
Suisun  Marsh.  For  the  next  decade. 
EPA  largely  deferred  to  the  State 
regarding  decisions  about  estuarine 
protection.  In  that  time,  populations  of 
virtually  all  of  the  estuary's  key  fish 
species  plummeted-some  to  record  low 
levels.  In  May  1991.  when  the  State 
submitted  its  1991  Bay/Delta  Plan  to 
amend  certain  salinity  criteria  and 
adopt  new  temperature  and  dissolved 
oxygen  criteria.  EPA's  longstanding 
concerns  were  not  resolved. 
Consequently,  in  September  1991,  EPA 
disapproved  portions  of  the  State's 
1991  Bay/Delta  Plan  because  they  did 
not  adequately  protect  the  designated 
Rsh  and  wildlife  uses  of  the  estuary. 
In  response,  on  January  6.  1993,  EPA 
published  a  set  of  proposed  water- 
quality  standards  for  the  Bay/Delta 
estuary  including  salinity  criteria  to 
protect  fish  and  wildlife  habitat,  and 
survival  targets  to  protect  migrating 
Chinook  salmon.  The  proposed 
standards  would  supersede  and 
supplement  standards  in  the  1991 
Bay/Delta  Plan. 

Summary  of  ttta  Legal  Basis: 

Section  303  of  the  Clean  Water  Act 
(CWA)  requires  each  State  to  adopt 
water-quality  standards  consisting  of 
designated  uses  and  instream  water- 
quality  criteria  to  protect  such  uses  for 
all  waters  of  the  United  States  located 


within  that  State.  Section  303(c)  directs 
States  to  review  and,  if  appropriate, 
revise  the  water-quality  standards  at 
least  once  every  3  years.  Any  new  or 
revised  standards  adopted  by  the  State 
•re  to  be  reviewed  and  approved  or 
disapproved  by  EPA.  In  the  event  that 
EPA  disapproved  a  State's  standards, 
and  the  State  does  not  make  EPA's 
requested  changes  within  ninety  (90) 
days  of  disapproval,  or  if  EPA 
determines  at  any  time  that  revised  or 
new  standards  are  necessary  to  meet 
CWA  requirements.  Section  303(c)(4) 
states  that  the  Administrator  shall 
promptly  prepare  and  publish  proposed 
regulations  to  establish  water-quality 
standards  for  the  applicable  water 
bodies.  EPA's  regulations  for 
implementing  Section  303(c)  are 
codifled  at  40  CFR  part  131. 

Alternatives: 

EPA  received  over  200  comments  on 
the  proposed  rule.  The  Agency  will 
review  and  respond  to  these  comments 
and  include  recommendations  for 
alternative  standards  before  the  final 
rule  is  issued. 

Anticipated  Costs  and  Benefits: 

Monetized  social  costs  and  benefits  of 
the  Federal  proposals  are  not  directly 
comparable  because  some  of  the 
benefits  for  fisheries,  ecological 
improvement,  and  biological  diversity 
cannot  be  estimated.  However, 
assuming  that  the  State  develops  a  cost- 
effective  implementation  plan  for  the 
standards,  the  estimated  economic  costs 
for  the  agricultural  sector  are  S20 
million/year  on  average,  and  S25 
million/year  for  the  urt>an  sector.  The 
overall  costs  may  be  lower  than  the 
total  of  these  sector  costs  given  that 
some  of  the  increases  in  urban  costs 
may  represent  payments  to  the 
agricultural  sector  for  water  transfers. 
The  benefits  are  estimated  at  $10 
million/year  from  improved 
commercial  fisheries.  Furthermore,  the 
standards  are  designed  to  produce 
unquantified  but  substantial  benefits 
associated  with  enhanced  ecosystem 
integrity,  decreasing  the  need  to  trigger 
provisions  of  the  Endangered  Species 
Act  and  increasing  opportunities  for 
scientific,  educational,  land  recreational 
activities. 

EPA  has  been  working  closely  with  the 
urban,  agricultural,  and  environmental 
interests  in  developing  the  final 
regulatory  impact  analysis.  Through 
this  process.  EPA  has  been  promoting 
water  conservation,  reclamation,  water 
transfers,  and  other  market-based 
mechanisms  to  reduce  the  economic 
impacts  of  the  standards  and  to  more 


efficiently  allocate  the  State's  limited 
water  supplies. 

Risks: 

EPA's  proposed  water-quality  standards 
for  the  Bay/Delta  estuary  are  the 
centerpiece  of  an  emerging  regional 
strategy  to  halt  and  reverse  the 
disintegration  of  ecosystem  processes 
and  properties.  Consistent  with  the 
Agency's  promulgation  efforts,  the  San 
Francisco  Estuary  Project  (SFEP)  is 
implementing  a  Comprehensive 
Conservation  and  Management  Plan 
(CCMP)  designed  to  improve  the 
scientific  understanding  of  the 
ecosystem,  and  to  establish 
partnerships  for  long-term  stewardship 
The  SFEP-sponsored  fish  and  riparian 
inventory  has  identified  small  rivers 
and  creeks  that  serve  as  refugia  for 
disappearing  species.  When  the 
proposed  promulgation  to  protect  the 
large  rivers  and  bays  is  taken  together 
with  the  efforts  to  conserve  the  habitats 
of  smaller  rivers  and  creeks,  the 
resulting  strategy  constitutes  a  dual 
approach  to  reducing  ecological  risks. 
Furthermore.  EPA  is  leading  or 
participating  in  other  important 
multiagency  efforts  designed  to:  (1) 
restore  thousands  of  acres  of  tidal 
marshlands  in  the  North  Bay:  (2) 
enhance  and  conserve  farmed  wetlands 
in  the  Central  E)elta:  (3)  resolve 
concerns  regarding  the  disposal  of 
dredged  materials:  and  (4)  prevent  the 
discharge  of  toxic  pollutants  into  the 
estuarine  system. 


Timetabia: 

Action 

Date          rn  Cite 

NPRM 

01/06/94    59FR810 

Final  Action 

01/00/95 

Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

State.  Local.  Federal 

Analysis: 

Regulatory  Flexibility  Analysis. 
Additional  Information: 
SAN  No.  3503. 

Agency  Contact- 
Patrick  Wright 

Environmental  Protection  Agenc) 
Water 
Region  9 

75  Hawthorne  Street 
San  Francisco.  CA  94103 
415  744-1993 

RIN:  2040-AC35 


EPA 

164.  NATIONAL  PRIMARY  DRINKING 
WATER  REGULATION: 
RADIONUCLIDES 

Legal  Authority: 

42  use  300/SDWA  1412 
CFR  Citation: 

40  CFR  141;  40  CFR  142 

Legal  Daadline: 

NPRM.  Judicial,  June  15,  1991.  Final, 
Statutory,  June  19,  1989.  Final,  Judicial, 
April  30,  1995. 

Abstract 

EPA  has  proposed  maximum 
contaminant  level  goals  (MCLGs)  and 
primary  drinking  water  standards  for 
radionuclides  in  drinking  water.  These 
radionuclides  include  radium,  uranium, 
radon,  total  alpha,  and  beta  particle  and 
photon  emitters  (see  RIN  2040-AB90, 
SAN  No.  2782).  Radionuclides  pose  a 
cancer  risk.  Also,  uraniimi  poses  a  risk 
from  kidney  toxicity. 

Statement  of  Need: 

Section  1412  of  the  Safe  Drinking 
Water  Act  requires  EPA  to  establish 
maximum  contaminant  level  goals, 
maximum  contaminant  levels  (MCLs), 
analytical  methods,  treatment 
technologies,  and 

monitoring/reporting/recordkeeping 
requirements  for  83  contaminants 
specified  in  the  statute.  The  six 
radionucUdes  covered  by  this  rule 
(radium  226,  radium  228,  uranium, 
radon,  alpha  emitters,  and  beta/photon 
emitters)  were  among  the  83    ■ 
contaminants  for  which  regulation  is 
required.  All  of  the  radionuclides  pose 
a  cancer  risk.  Uranium  also  poses  a 
kidney  toxicity  risk. 

Alternatives: 

In  developing  the  MCLs,  EPA 
considered  other  levels  based  on 
difl^erent  exposure  assumptions.  Also, 
the  Agency  is  considering  staged 
compliance  dates  to  facilitate 
implementation  by  small  public  water 
systems.  The  Agency  is  aware  that  most 
radon  risk  emanates  from  soil  gas  rather 
than  drinking  water.  However,  the 
current  Safe  Drinking  Water  Act  does 
not  allow  the  Agency  to  consider  a 
multimedia  approach  to  regulation. 
Legislative  mandates  being  considered 
by  Congress  would  provide  the  Agency 
the  flexibility  to  employ  a  multimedia 
approach  to  radon  risk  reduction. 
Congress  included  language  in  EPA's 
1995  Appropriations  Act  which 
prohibits  the  Agency  from 
promulgating  the  portions  of  this  rule 


relating  to  radon  if  the  legislative 
amendments  are  not  passed.  EPA  is 
assessing  the  implications  of  the 
Appropriations  Act  on  the  schedule  for 
this  regulation. 

Anticipated  Costs  and  Benefits: 

In  the  proposed  rule,  EPA  estimated  the 
total  benefits  as  84  cancer  cases  averted 
by  regulating  all  six  radionuclides.  The 
cost  was  estimated  at  $310  million 
annually,  including  a  capital  cost  of 
$2.4  billion  amortized  over  20  years  at 
a  3  percent  interest  rate.  Updated 
projections  for  radon  alone  are  88 
cancer  cases  at  the  proposed  level  of 
300  pCi/1  at  a  cost  of  $272  million 
annually.  For  comparison,  radon 
constituted  80  cancer  cases  and  $180 
million  of  the  benefits  and  costs  of  the 
proposed  rule.  These  costs  and  benefits 
were  peer  reviewed  extensively  by  the 
Science  Advisory  Board  and  other 
groups  during  the  past  2  years. 

Risks: 

The  levels  contained  in  the  proposed 
rule  are  estimated  to  avoid  84  cancer 
cases  per  year.  Also,  for  several  million 
people,  kidney  toxicity  risk  would  be 
reduced. 


Timetable: 

Action 

Date 

FR  cn* 

ANPRM 
NPRM 
Final  Action 

09/30/86 
07/1 8«1 
04/00/95 

51  FR  34836 
56  FR  a30S0 

Small  Entities  Affected: 

Businesses,  Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected: 

State,  Local,  Tribal,  Federal 

Analysis: 

Regulatory  Flexibility  Analysis 

Additional  Information: 

SAN  No.  2281. 

Agency  Contact 

Tim  Gill 

Environmental  Protection  Agency 

Water 

(4603) 

Washington,  DC  20460 

202  260-8049 

RIN:  2040-AA94 


EPA 

165.  RCRA  EXPANDED  PUBUC 
PARTiaPATION  AND  REVISIONS  TO 
COMBUSTION  PERMITTING 
PROCEDURES 

Legal  Authority: 

42  use  69G5/RCRA  1006;  42  USC 
6912/RCRA  2002;  42  USC  6924/RCRA 
3004;  42  USC  6925/RCRA  3005;  42 
USC  6927/RCRA  3007;  42  USC  6974 

CFR  Citation: 

40  CFR  270.41;  40  CFR  270.42;  40  CFR 
270.10 

Legal  Deadline: 

None 

Abstract 

EPA  is  proposing  to  expand  the 
opportunities  fctf' public  participation  in 
the  RCRA  permitting  and 
decisionmaking  processes  for  all 
hazardous  waste  treatment,  storage,  and 
disposal  facilities  subject  to  RCRA 
permitting  requirements.  In  particular, 
EPA  is  proposing  to  involve  the  public 
much  earlier  in  the  process  and 
throughout  key  milestone  activities,  for 
example,  before  a  facility  submits  a 
permit  application  to  the  permitting 
agency  and  when  the  permitting  agency 
receives  the  application. 

The  proposal  would  increase  public 
involvement  opportunities  during  the 
trial  bum  stage  of  the  permitting 
process  for  combustion  facilities  and 
revise  the  permitting  procedures  for 
combustion  facilities  operating  under 
interim  status  to  make  the  procedures 
more  closely  parallel  to  the  more 
stringent  procedures  for  new 
combustion  facilities.  The  Agency  will 
also  be  clarifying  combustion  permit 
modification  classifications. 

Statement  of  Need: 

EPA  developed  this  proposal  to 
implement  key  aspects  of  the  Agency's 
Draft  Strategy  on  Waste  Minimization 
and  Hazardous  Waste  Combustion, 
issued  by  EPA  Administrator  Carol 
Browner  on  May  18,  1993.  Specifically, 
this  rule  addresses  the  concerns  of 
citizens  living  near  hazardous  waste 
facilities,  particularly  minority  and 
low- income  communities  who  feel  they 
need  greater  opportunity  to  participate 
in  the  permitting  process.  In  particular, 
the  proposed  rule  addresses  the 
following  goals  of  the  draft  strategy: 

•  Provide  for  earlier  and  more  extensive 
public  involvement  in  permitting  ' 
activities  for  all  RCRA  facilities  to 
assure  that  the  concerns  of  citizens 
are  heard  and  addressed: 


UMI 
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•  Address  trial  bums  in  the  combustion 
permitting  process:  and 

•  Evaluate  ways  to  limit  the  burning  of 
hazardous  waste  in  interim  status 
units  during  the  administrative  appeal 
of  a  permit  denial,  prior  to  a  final 
decision. 

Summary  of  tha  Legal  Basis: 

The  RCRA  statute  requires  the  Agency 
to  provide  for.  encourage  and  assist 
public  involvement.  The  statute  also 
requires  the  Agency  to  establish 
permitting  procedures  for  owners  and 
operators  of  existing  and  new 
hazardous  waste  management  facilities. 

Altamatlvaa: 

In  developing  the  proposed 
requirements.  EPA  balanced  needs:  to 
meet  the  goals  of  the  draft  strategy;  to 
be  flexible  to  accommodate  existing 
State  programs:  and  to  minimize  the 
burden  on  the  public  and  the  regulated 
community.  EPA  is  soliciting  comments 
in  the  rule  on  several  of  the  proposed 
requirements,  including: 

•  The  applicability  of  the  proposed 

public  involvement  requirements--for 
example,  should  the  requirement  for 
public  notice  at  application  submittal 
apply  to  post-closure  permiU?  Should 
the  information  repository  be  limited 
to  certain  types  of  facilities?  Should 
the  facility  or  the  permitting  Agency 
be  responsible  for  issuing  some  of  the 
proposed  public  notices?;  and 

•  Whether  a  State's  public  participation 
meeting  for  siting  a  facility  should  be 
an  allowable  substitute  for  the 
proposed  preapplication  meeting. 

Anticipated  Costs  and  Benefits: 

Based  on  the  economic  impact  analysis 
for  the  proposed  rule,  the  Agency 
estimates  that  the  proposed 
requirements  would  result  in  an 
incremental  national  annual  cost  of 
$130,000  (lower  bound)  to  $900,000 
(upper  bound). 

Expanding  public  involvement 
opportunities  would  allow  the 
community  to  raise  concerns  and  make 
suggestions  early  in  the  permitting 
process,  and  to  remain  involved 
throughout  the  decisionmaking  process. 
Earlier  community  input  should  assist 
applicants  and  permitting  agencies  in 
making  decisions  about  the  facility  and 
the  proposed  permit.  Airing  and 
addressing  issues  earlier  in  the  process 
might  avoid  delays  later. 

TimataMa: 


Smalt  Entities  Affected: 

Undetermined 

Qovammant  Levels  Affected: 

Undetermined 

Additional  Information:  * 

SAN  Na  3315. 

Agency  Contact 

Patricia  Buzzell 

Environmental  Protection  Agency 

Solid  Waste  and  Emergency  Response' 

(5303W) 

Washington.  DC  20460 

703  306-8632 

RIN:  205O-AD97 


AcUon 


FR  ON* 


NPRM 
Final  Action 


06/02/94    59  FR  28680 
07AXV96 


EPA 

166.  •  ENHANCED  MONITORINQ 
PROGRAM 

Legal  Authority: 

Clean  Air  Act.  sections  114(a)(3).  504(b) 

CFR  Citation: 

40CFR64 

Legal  Deadline: 

Final,  fudicial.  December  20.  1994. 

Abstract 

This  action  is  required  by  the  1990 
Clean  Air  Act  amendments  to  ensure 
better  compliance  with  existing  rules. 
This  program  will  require  major 
stationary  sources  to  monitor  emissions 
and  certify  whether  continuous 
compliance  with  emissions  limits  has 
been  achieved. 

Statement  of  Need: 

The  Clean  Air  Act  Amendments  of 
1990  require  major  stationary  sources 
to  provide  ongoing  monitoring  of 
compliance.  Current  monitoring  data 
provides  EPA  with  a  "snapshot"  which 
serves  only  as  an  indicator  of 
compliance  or  demonstrates  the  need 
for  a  performance  test.  This  approach 
does  not  provide  EPA  with  the  ability 
to  assure  that  emissions  reductions 
from  existing  rules  are  being  achieved, 
and  results  in  very  few  identified 
violations.  To  ensure  better  compliance 
with  existing  rules,  the  Enhanced 
Monitoring  (EM)  Rule  requires  major 
stationary  sources  to  monitor  emissions 
and  certify  whether  continuous 
compliance  with  emissions  limits  has 
been  achieved.  The  self-monitoring 
approach  is  comparable  to  the  Clean 
Water  Act  NPDES  program. 

Altamatives: 

In  an  effort  to  balance  two  competing 
needs-minimizing  regulatory  burdens 


versus  maximizing  environmental 
results  (emissions  reductions)-the 
Agency  solicited  conunents  on  a  wide 
range  of  applicability  options.  These 
options,  presented  in  an  October  1993 
Federal  Register  proposal,  ranged  from 
covering  all  emission  units  at  all  major 
sources  (most  stringent),  to  covering 
only  major  emission  units  at  major 
sources  (least  stringent).  Based  upon 
comments  received  and  current  cost- 
benefit  calculations,  the  Agency  has 
developed  an  option  that  focuses  on  the 
most  environmentally  significant 
emission  units  and  will  cover 
approximately  50  percent  of  the 
potentially  affected  universe  of  sources 
(facilities),  while  achieving  90  percent 
of  possible  emissions  reductions. 

The  Agency  has  also  developed  a 
flexible,  nonprescriptive  approach 
toward  selection  of  monitoring 
equipment  for  sources  affected  by  the 
EM  Rule.  Sources  will  have  the  ability 
to  choose  from  a  series  of  monitoring 
equipment  options  based  upon  factors 
such  as  type  of  pollutant,  type  of 
industrial  process,  size  of  emission 
unit,  and  available  technology  that  has 
been  approved  in  previous  regulatory 
decisions.  EPA  has  solicited  input  from 
States  and  the  regulated  community  in 
an  effort  to  develop  a  compendium  of 
available  monitoring  methods  whicn 
will  be  published  in  an  Enhanced 
Monitoring  Reference  Document.  This 
document  will  serve  as  a  guide  to 
currently  available  monitoring  methods, 
and  will  be  periodically  updated  to 
include  new  methods  that  are 
developed,  identified  and  accepted. 
The  Enhanced  Monitoring  Reference 
Document  will  also  include,  for  various 
source  categories,  examples  of 
presumptively  acceptable  protocols 
which  EPA  has  established  as  meeting 
the  requirements  of  the  EM  Rule.  This 
approach  will  afford  the  regulated 
community  the  opportunity  to  choose 
the  most  cost-effective  monitoring 
approach  that  meets  the  parameters  set 
forth  in  the  EM  Rule. 

Anticipated  Costs  and  Benefits: 
In  keeping  with  Executive  Order  12866. 
EPA  is  preparing  a  detailed  Regulatory 
Impact  Analysis  (RIA)  that  will  provide 
costs  and  benefits  associated  with  the 
EM  Rule.  The  RIA  will  compare  the 
relative  costs  and  benefits  of  the 
preferred  approach  with  several  other 
approaches  (that  were  considered.  The 
estimated  benefits  of  the  EM  Rule  are 
approximately  $2  billion  per  year.  The 
benefits  are  calculated  based  on 
reduced  adverse  health  and  welfare 
impacts  and  "avoided  costs"  based 
upon  the  difference  between  the  costs 


of  an  EM  program  and  the  costs  of 
more  stringent  control  requirements. 

The  costs  anticipated  ft^m  the  EM  Rule 
are  approximately  $1  billion  per  year. 
The  major  costs  are  development  of  a 
monitoring  protocol,  purchase  of 
monitoring  equipment,  operation  and 
maintenance  of  the  system, 
recordkeeping  and  reporting,  and 
"behavioral  adjustment  costs." 

A  large  part  of  the  total  EM  costs  (70 
percent)  is  in  the  category  of 
"behavioral  adjustment  costs."  These 
are  costs  incurred  by  facilities  as  a 
result  of  enhanced  monitoring 
equipment  that  will  give  faster  and 
more  accurate  information  about 
compliance  problems.  Because  facilities 
will  be  better  able  to  identify  problems, 
it  is  expected  that  noncompliance  will 
be  addressed  more  quickly  and 
thoroughly  than  if  enhanced  monitoring 
had  not  been  in  place.  In  some  cases, 
facilities  may  realize  that  repeated 
periods  of  noncompliance  will  require 
the  purchase  of  control  equipment. 
Although  it  is  estimated  that  the 
number  of  facilities  that  would  need  to 


install  control  equipment  is  very  low, 
the  total  costs  to  these  facilities  are  a 
large  component  of  the  total  cost  of  the 
EM  Rule.  The  cost  and  benefit 
estimates  identified  in  this  section  are 
being  refined  based  on  comments 
received  on  the  proposed  rule  and  will 
be  addressed  in  more  detail  in  the  final 
RIA. 

Risks: 

The  preferred  EM  option  will  apply  to 
approximately  20.000  pollutant  points 
nationally.  The  establishment  of 
enhanced  monitoring  requirements  at 
these  pollutant  points  will  resuh  in  the 
reduction  of  more  than  1.3  million  tons 
of  pollution  per  year.  Pollutants 
reduced  by  the  EM  Rule  include  CO. 
NOx.  PM-10.  S02,  and  VOCs.  as  well 
as  certain  hazardous  air  pollutants  such 
as  benzene  and  mercury.  The  enhanced 
monitoring  provisions  apply  to  existing 
Clean  Air  Acts  standards;  however, 
enhanced  monitoring  will  also  be 
incorporated  into  other  Clean  Air  Act 
regulations  that  are  under  development 
for  other  pollutants  and  source  types. 


As  these  new  rules  are  developed, 
pollution  reductions  beyond  1.3  million 
tons  per  year  will  be  realized. 

Timetable: 


Action 


Date 


FR  ate 


Final  Action  12/00/94 

Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information: 

SAN  No.  3584. 

Agency  Contact 

Scott  Throwe 

Environmental  Protection  Agency 

Office  of  Enforcement  and  Compliance 

Assurance 

401  M  Street  SW. 

Washington,  DC  20460 

703  308-8676 

RIN:  2020-AA24 

BILLING  CODE  «560-S0^ 


UMI 
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FEDERAL  EMERGENCY 
NUNAQEMENT  AGENCY  (FEMA) 

Statement  of  Regulatory  Priorities 

The  Federal  Emei^ncy  Management 
Agency's  (FEMA's)  primary  mission  is 
to  develop  and  imfdement  an  intef;reled 
and  viable  national  program  for 
emergency  management.  FEMA's  goals 
ore  to: 

•  Establish  a  risk-basadL,  aJl-bazards 

national  emergency  management 
partnership  involving  FEMA.  other 
Federal  agencies.  State  and  local 
governments,  and  vohinteer  and 
private  organizations: 

•  Improve  the  effect ivem^ss  of  all  levels 
of  government  to  mitigale.  prepare  for, 
respond  to.  and  recover  frooa  tbe 
effects  of  all  hazards,  regardless  f>f 
cause: 

•  Assist  in  the  development  of 

preparedness  planning  programs  at 
State  and  local  levels  to  increase 
communities's  abilities  Xocope  with 
disaster  and  emergency  situations  of 
all  types; 

•  Provide  training  programs  and 

materials  for  all  levels  of  government 
that  are  responsive  to  planning  and 
operational  needs  for  all-hazards 
emergency  management,  flexible  to 
changes  in  those  needs,  and  readily 
disseminated  to  the  Held; 

•  Establish  a  comprehensive  exercise 

program  for  all  levels  of  government 
that  satisfies  the  demonstration  of 
capability,  evaluation  of  performance, 
and  correction  of  issues  identified; 

•  Develop  guidance  for  Federal 
departments  and  agencies.  State  and 
lfx-.al  governments  and  the  private 
sector  for  use  in  the  implementation 


of  national  security  emergency 
preparedness  policy  and  the 
development  of  plans  and  programs  to 
support  a  national  security 
emeigency: 

•  CooroMAelAw  development  and 

imp!— — tailon  of  plans  for  tbe 
operation  ar>d  continuity  of  essential 
domestic  emergency  functions  of  tbe 
Federal  Government  during  national 
security  emergencies;  and 

•  Develop  cocnpirabensive  mitigatioo 
programs  with  einpiiasis«a  irapreved 
design  and  constraction  practices, 
sound  land  use  nunagement  policies 
and  increased  public  awareness  ia 
order  to  radiioe  losses  to  life  aad 
property  tmm  tbe  effects  of  natural 
and  other  bazards. 

To  achieve  its  missions  and  goals. 
FEMA's  regulatory  priority  is  to 
accomplish  emer^gency  management 
objectives  while  reducing 
administrative  procedures  and 
minimizing  costs.  FEMA  administers  its 
programs  in  partnership  with  Federal. 
State,  and  local  goveminents.  using  the 
minimum  regulatory  activity  necessary 
to  achieve  the  desired  results.  In  the 
coming  year,  FEMA  expects  to  continue 
to  work  actively  with  the 
Administration  to  streamline  the 
regulatory  process,  to  promote  public 
involvement  in  the  rulemaking  process, 
to  reach  out  to  affected  constituencies, 
and  otherwise  to  ensure  that  FEMA's 
regulatory  programs  are  consistent  with 
the  regulatory  philosophy  and 
principles  of  regulation  set  forth  in 
Executive  Order  12866.  Regulatory 
Planning  and  Review. 

Based  on  FEMA's  regulatory  policy 
and  the  Administration's  regulatory 


principles,  the  regulatory  activities 
contemplated  by  FTIMA  for  fiscal  year 
1995  are  limited  to  actions  that: 

•  Implement  congressionally  authorized 
or  Administration-supported 
programs,  for  example,  revisioas  to 
the  National  Flood  Insurance  Act; 
merger  and  integration  of  the  Federal 
Civil  Defense  Act  and  tbe  Roberi  T. 
Stafford  Disaster  Relief  and 
Emergency  Assistance  Act; 
implementation  of  the  Arson 
Pre^-ention  Act;  the  National 
Earthquake  Hazards  Reduction 
Program  assistance  to  State  and  local 
governments;  revision  of  FEMA 
responsibilities  under  the  Defense 
Production  Act  of  195t).  as  amended: 

•  Streamline  program  management. 

increase  fiscal  accountability,  and 
reduce  the  costs  of  existing  programs, 
e.g..  review  and  revise  44  CFR  in  light 
of  the  recent  reorganization  of  FE3^1A: 
revise  policies  and  procedures  for 
assistance  to  individual  disaster 
victims,  administrative  remedies  for 
false  claims  and  statements,  and  fees 
for  radiological  emergency 
preparedness  planning  services;  and 

•  Reflect  changes  in  laws,  conditions. 

policy,  technological  advancement  or 
experience  from  program  operations, 
for  example,  changes  made  in  the 
National  Flood  Insurance  Act.  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  the 
Federal  Civil  Defense  Act,  the  Fire 
Prevention  and  Control  Act,  the 
FEMA  appropriations  act.  and  other 
legislation;  and  changes  resulting 
from  FEMA  experience  in  responding 
to  recent  disasters. 

BILLING  COOC  •71»«1-F 


GENERAL  SERVICES 
ADMINISTRATION  (GSA) 

Statement  of  Regulatory  Priorities 

The  General  Services  Administration 
(GSA)  establishes  policy  for  and 
provides  economical  and  efficient 
management  of  Government  property 
and  records,  including  construction  and 
operation  of  buildings,  procurement  and 
distribution  of  supplies,  utilization  and 
disposal  of  property;  transportation, 
traffic,  and  communications 
management;  and  management  of  the 
Govemmentwide  automatic  data 
processing  resources  program. 

GSA's  regulatory  priorities  for  1995 
reflect  the  President's  mandate  that 
regulations  be  streamlined  to  help  create 
a  Government  that  works  better  and 
costs  less. 

Changing  the  multiple  award 
schedule  ordering  procedures  is  by  far 
the  most  indicative  of  GSA's 
commitment  to  deregulate  and  unify  a 
cumbersome  bureaucratic  process. 
Revisions  to  three  regulations  will  result 
in  a  uniform  set  of  guiding  principles 
that  will  make  it  easier  for  agencies  to 
buy  products  and  services  at  lower 
prices. 

Revising  the  entire  GSA  Acquisition 
Regulation  is  another  sign  of  GSA's 
commitment  to  a  simplified  regulatory 
system  that  works  toward  providing 
services  in  a  timely,  efficient,  and  cost- 
effective  manner. 

As  required  by  E.O.  12866,  GSA  will 
strive  to  ensure  that  our  regulations 
reflect  the  President's  regulatory 
philosophy,  principles,  and  priorities, 
and  that  they  conform  with  GSA's 
restructured  business  plan.  Periodic 
reviews  will  guarantee  regulations  that 
are  effective,  consistent,  sensible,  and 
understandable.  While  GSA's 
regulations  have  limited  impact  on  the 
general  public  and  State  and  local 
governments,  these  reviews  will  also 
focus  on  ways  to  eliminate  any 
unnecessary  requirements  our  actions 
may  impose  on  society.  Our  continuing 
policy  is  to  use  regulatory  direction  only 
when  it  offers  the  most  effective  means 
of  carrying  out  GSA's  mission  and 
responsibilities,  eliminates 
requirements  that  are  a  burden,  and 
simplifies  procurement  procedures. 


GSA 


PRERULE  STAGE 


167.  •  IMPLEMENTATION  OF 
PROCUREMENT  STREAMLINING 
LEGISLATION 

Legal  Authority: 

40  use  486(c) 

CFR  Citation: 

Not  yet  determined 

Legal  Deadline: 

None 

Abstract: 

Congress  is  actively  considering 
proposed  legislation  that  will  make 
major  changes  in  the  laws  that  impact 
the  Federal  procurement  process  in 
order  to  streamline  procurement 
procedures.  The  proposed  legislation 
addresses  many  of  the 
recommendations  of  the  Section  800 
panel  on  streamlining  the  procurement 
laws  applicable  to  the  Department  of 
Defense  as  well  as  the 
recommendations  of  the  National 
Performance  Review. 

Statement  of  Need: 

Once  the  proposed  legislation  is 
enacted,  major  changes  in  the  Federal 
Acquisition  Regulation  (FAR)  and 
agency  supplemental  acquisition 
regulations  will  be  required  to 
implement  the  statute.  GSA,  the 
Department  of  Defense,  and  the 
National  Aeronautics  and  Space 
Administration,  which  are  jointly 
responsible  for  the  FAR,  will  be 
responsible  for  promulgating  necessary 
changes  to  the  FAR  to  implement  the 
procurement  streamlining  legislation. 

Summary  of  the  Legal  Basis: 

Unknown  at  this  time.  Legislation  has 
not  yet  been  enacted. 

Alternatives: 

Since  the  legislation  has  not  been 
enacted,  the  alternatives  for  regulatory 
implementation  cannot  be  detailed  at 
this  time. 

Anticipated  Costs  and  Benefits: 

Formulation  of  a  cost  benefit  analysis 
is  premature  until  the  statute  is 
enacted. 

Risks: 

Carmot  be  established  at  this  time. 

Timetable: 

Next  Action  Undetermined 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Procurement: 

This  is  a  procurement-related  action  for 
which  there  is  no  statutory 
requirement.  There  is  a  paperwork 
burden  associated  with  this  action. 

Agency  Contact 

Marjorie  Ashby 
Management  Analyst 
Office  of  Acquisition  Policy 
General  Services  Administration 
18th  &  F  Streets  NVV. 
Washington,  DC  20405 
202  501-3822 

RIN:  3090-AF51 
GSA 


PROPOSED  RULE  STAGE  . 


168.  REISSUANCE  OF  THE  GENERAL 
SERVICES  ADMINISTRATION 
ACQUISITION  REGULATION  (GSAR) 

Legal  Authority: 

40  use  486(c) 

CFR  Citation: 

48  CFR  501 

Legal  Deadline: 

None 

Abstract: 

GSA  proposes  to  revise  and  reissue 
chapter  5.  48  CFR,  in  its  entirety.  The 
reissuance  will  represent  the 
culmination  of  the  Total  Quality 
Management  project  to  review  GSA's 
acquisition  regulation/directive  system. 

Statement  of  Need: 

GSA  plans  to  publish  a  proposal  to 
revise  the  entire  GSAR.  The  proposal 
will  redefine  the  objectives  of  the 
procurement  system  and  its  regulatory 
base,  establish  very  narrow  standards 
for  the  scope  and  nature  of  the 
regulation,  eliminate  provisions  that 
impede  productivity  or  unnecessarily 
increase  administrative  costs,  reduce 
rigid  rules  in  favor  of  guiding 
principles,  delegate  authority  and 
accountability  to  the  lowest  level 
consistent  with  competency,  and 
reduce  the  overall  volume  of  the 
regulation  by  at  least  50  percent.  After 
consideration  of  public  comments,  the 
entire  regulation  will  be  issued  in  final 
form. 


UMI 
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Altarr.ativss: 

Aheniatives  considered  include  an 
approach  which  would  coatioua  to 
include  nonregulatory  internal 
guidance  in  the  GSAR  rather  than 
putting  the  internal  guidance  in  a 
separate  internal  directive  to  be 
di.<!tributed  to  contracting  personnel 
within  the  agency. 


Antfclplid  Costs  and  i 

Is.suance  of  the  final  regulatioa  wiM 
facilitate  CSA's  ability  to  operate  in  a 
competitive  environment  l^  enabling 
CSA  contracting  offices  to  deliver 
services  io  a  more  timely.  aEBdent.  and 
cost-effective  manner.  A  specific  dttUar 
savings  cannot  be  calculated. 

TimstsMs: 


Action 


PRCNi 


NPRM 
Final  ActKXi 


11/00/94 
04A)(Vg6 


Small  EntWes  AMadad: 
Businenaui.  Organizatioas 
Qovafnment  la^ala  Aftected: 

Noac 

All 

Analysis: 

Regulatory  Flexibility  Analyait 

Procuramant 

This  is  a  procurement-related  actkM  lar 
which  there  is  no  statutory 
requirement.  There  is  a  paperwork 
burden  as.sociated  with  this  acttoa. 

Agancy  Contaol: 

Marjorie  Ashby 

Management  A.nalyst 

Offit*  of  Acquisition  Policy  (VP) 

General  Services  Administratioa 

18(h  ft  F  Streets  N\V. 

Washington.  UC  2040S 

202  501-3822 

RIN:  M9a-AE90 
GSA 


r9iAL  RULE  STAGE 


169.  MULTIPLE  AWARD  SCHEDULE 
PRICE  REDUCTIONS  CLAUSE 

Lagal  Authority: 

40  ITSC  4116(c) 

CFR  Citation: 

•8  CFR  538;  48  CFR  552 


Lagal  Deadlina: 
None 

Abstract 

This  proposed  change  to  the  General 
Services  Administration  Acquisition 
Regulation  would  prescriba  a  Price 
Reductions  clause  for  use  in  multipla 
award  schedule  (MAS)  solidtaliont  and 
contract.s.  The  clause  is  a  modifioetioo 
of  that  currently  in  use.  The 
requirements  clarify  the  clause's 
applicability,  reduce  contractor 
reporting  requirements,  and  eliminate 
MAS  reductions  based  on  a  low  price 
to  an  individual  Federal  agency. 

Statement  of  Naad; 

GSA  intends  to  amend  the  GSAR  to 

!)rescribe  the  Price  Reductions  clause 
or  use  in  multiple  award  schedule 
(MAS)  contracts.  The  clause  will 
replace  the  Price  Reductions  clause  that 
is  currently  being  used. 

The  proposed  clause  clarifies  the 
clause's  applicability,  reduces 
conliactar  lapoiting  requirements.  mmA 
eliiaiaatas  MAS  reductions  based  on  a 
low  price  to  an  individual  Fedaral 
agency.  CSA  proposes  to  amend  the 
clause  for  the  following  reasons: 

The  National  Performance  Review 
(NPR)  recommended  that  GSA  make  all 
MAS  contracts  nonmandatory.  NPR 
made  the  recommendation  to  enable 
line  managers  to  buy  the  same  or 
comparable  products  from  a  souroe 
other  than  the  schedule,  if  they  can 
find  it  for  Use.  GSA  has  implemented 
the  NPR  recoannendation.  The  current 
Pri(»  Reductions  Clause,  howevw. 
provides  a  disincentive  for  vendors  to 
offer  individual  agencies  less  than  the 
schedule  price. 

The  current  clause  has  been  subject  to 
differing  interpretations.  The  diffierent 
interpretations  cause  confusion  and 
additional  administrative  burdens  on 
contractors  and  customer  agencies.  The 
revised  clause  will  be  clarified. 

The  current  clause  also  imposes  certain 
administrative  burdens  on  contractors 
that  can  be  eliminated. 

AheniBtlaai. 

In  developing  the  proposed  rule  the 
following  alternatives  will  be 
considered. 

1.  Eliminate  the  entire  clause. 

2.  Retain  the  provisions  of  the  clause 
that  require  a  contractor  to  give  all 
MAS  customers  a  price  reduction,  if  the 
contractors  sell  an  item  to  oue  customer 
at  less  than  the  MAS  price. 

3.  Add  to  the  proposed  clause  a 
requirement  that  contractors  report  to 


the  CSA  contracting  officer  all  price 
reductions  to  individual  agencies. 

Anticipatad  Costs  and  Banafits: 

A  revised  Price  Reductions  clause  will 
enhance  the  ability  of  Federal  agencies 
to  obtain  MAS  products  at  less  than 
the  schedule  price.  The  proposed 
clause  will  also  reduce  administrative 
requirements  imposed  upon  vendors  to 
track  and  report  price  reductions.  A 
specific  dollar  savings  caimot  be 
calculated. 

Timetable: 


Action 


Date 


FR  cue 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02)23/94    59FR8S90 

04,-25/94 


10AXVd4 

Small  Entitias  Affected: 
None 

Govemmant  Lavals  Affactad: 

None 

Sactors  Affactad: 

Multiple 

Anatysis: 

Regulatory  Flexibility  Analysis 

Procuramant: 

This  is  a  procurement-related  action  for 
which  there  is  no  statutory 
requirement.  There  is  a  paperwork 
burden  associated  with  this  action. 

Agency  Contact: 

Marjorie  Ashby 

Management  Analyst 

Office  of  Acquisition  Policy  (VP) 

General  Services  Administration 

18th  ft  F  Streets  NW. 

Washington.  DC  20405 

202  501-3822 

RIN:  3090- AF15 

GSA 

170.  REMOVAL  OF  FEDERAL  SUPPLV 
SCHEOtiLE  ORDERING 
INSTRUCTIONS 

Lagal  Authority: 

40  use  486(cJ 
CFR  Citation: 

41  CFR  101-26 

Lagal  Deadlina: 

None 

Abstract 

Amend  the  Federal  Property 
Management  Regulations  to  remove 
Federal  Supply  Schedule  ordering 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  No\-ember  14.  1994  /The  Regulator^'  Plan 


57207 


instructions.  These  instructions  will  be 
restated  in  the  form  of  nonregulatory 
guiding  principles.  Similar  action  is 
being  taken  on  the  Federal  Information 
Resources  Management  Regulation. 
When  combined,  these  actions  will 
result  in  a  uniform  set  of  flexible 
guiding  principles  that  empower 
Federal  agencies  to  make  "best  value" 
purchasing  decisions  in  a 
demonopolized  environment.  These 
actions  are  consistent  with  the  National 
Performance  Review  and  are  part  of 
GSA's  larger  plans  to  create  a 
Government  that  works  better  and  costs 
less. 

Statentent  of  Need: 

Over  time,  the  Federal  Supply 
Schedule  ordering  instructions  in  the 
FPMR  have  become  obsolete.  Hence,  it 
is  no  longer  necessary  to  retain  them. 


Summary  of  the  Legal  Basis: 

The  legal  authority  for  this  change  is 
40  use  486(c).  This  proposed  change 
is  not  required  by  law. 

Alternatives: 

This  proposed  change  was  published  in 
the  Federal  Register  for  comment.  The 
following  alternatives  were  suggested: 

Keep  regulations;  eliminate 
redundancy. 

Remove  regulations,  but  insert  a  strong 
endorsement  of  the  Multiple  Award 
Schedule  Program. 

Anticipated  Costs  and  Benefits: 

This  proposed  change  will  carry  out  the 
principles  of  the  National  Performance 
Review  by  unburdening  all  Federal 
agencies  from  unnecessary  regulations. 
A  specific  dollar  savings  cannot  be 
calculated. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/23/94    59  FR  8587 
04/25^ 

10/00/94 


Small  Entitles  Affected: 
None 

Government  Levels  Affected: 

Federal 

Procurement 

This  is  a  procurement-related  action  for 
which  there  is  no  statutory 
requirement.  There  is  no  paperwork 
burden  associated  with  this  action. 


Agency  Contact 

Nicholas  Economou 

Director 

FSS  Acquisition  Management  Center 

(FCO) 

General  Services  Administration 

Federal  Supply  Service 

Washington,  DC  20406 

703  305-6936 

RIN:  3O9O-AF09 


GSA 

171.  AMENDMENT  OF  FEDERAL 
INFORMATION  RESOURCES 
MANAGEMENT  REGULATION  (FIRMR) 
TO  REMOVE  PROVISIONS  FOR  USING 
GSA  NONMANDATORY  SCHEDULE 
CONTRACTS  FOR  RP  RESOURCES 

Legal  Authority: 

40  use  486(c):  40  USC  751(f)      * 
CFR  Citation: 

41  CFR  201 

Legal  Deadline: 

None 

At)stract 

This  rule  revises  the  FIRMR  to  remove 
most  of  the  procedures  for  ordering 
from  the  multiple  award  schedules 
(MAS)  Federal  information  processing 
(FIP)  contracts.  These  procedures  will 
be  placed  in  a  FIRMR  bulletin  as 
nonregulatory  guidance.  Due  to 
comments  received,  requirements  for 
synopsizing  orders  and  the  exception 
for  specific  make  and  model 
justifications  will  remain  in  the  FIRMR. 
This  rule  also  increases  the  synopsis 
threshold  from  $50,000  to  $100,000, 
which  will  greatly  expedite  agencies' 
processing  of  small-dollar  FIP  MAS 
orders. 

A  proposed  rule  was  published  in  the 
Federal  Register  concerning  these 
-  changes.  Nineteen  agencies  and  six 
outside  organizations  provided 
comments.  Comments  on  all  issues 
were  resolved.  The  three  principal 
comments,  which  were  incorporated 
into  the  final  rule,  were  that 
respondents  wanted  the  synopsis 
threshold  left  in  the  FIRMR,  wanted  the 
procedures  for  using  the  FIP  MAS 
contracts  to  remain  in  the  FIRMR  (or 
in  a  FIRMR  bulletin),  and  wanted  the 
exception  for  specific  make  and  model  . 
justifications  to  remain  in  the  FIRMR. 

Statement  of  Need: 

The  MAS  program  has  been  in 
existence  for  a  number  of  years  but  is 
constantly  being  revised  by  GSA  to 
improve  performance  and  better  meet 


the  needs  of  the  ordering  activities. 
These  changes  will  not  impact  Federal 
outlays.  These  changes  are  important  to 
agencies,  since  they  will  simplify  and 
expedite  the  acquisition  of  low-dollar 
FIP  resources. 

Alternatives: 

GSA  examined  FIRMR  provisions 
dealing  with  schedules  requirements  to 
determine  their  necessity.  GSA  also 
reviewed  FIRMR  provisions  for  FIP 
schedules  and  the  regulator}'  coverage 
for  Federal  supply  sdiedules.  A  FIRMR 
amendment  was  developed  to  make 
appropriate  changes. 

Anticipated  Costs  and  Benefits: 

The  proposed  amendment  should 
improve  Government  efficiency  by 
removing  unnecessary  regulatory 
requirements  and  replacing  them  with 
guiding  principles.  It  was  based  on 
adequate  information  garnered  from 
review  and  analysis  of  FIRMR 
provisions  and  their  impact  on  agency 
requirements  for  FIP  resources  available 
on  GSA  schedules.  The  amendment 
will  not  have  any  effect  on  the 
economy. 

Risks: 

There  are  no  risks  associated  with  this 
rule  because  it  does  not  affect  public 
health,  safety  or  the  environm«it. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/23/94    59  FR  8588 
04/25/94 

10/00i^ 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Procurement 

This  is  a  procurement-related  action  for 
which  there  is  no  statutory 
requirement.  There  is  no  paperwoii 
burden  associated  with  this  action. 

Agency  Contact 

Judy  Steele 

Procurement  Analyst 

Regulations  Analysis  Division  (KMR) 

General  Ser\ices  Administration 

Information  Resources  Management 

Service 

Washington,  DC  20405 

202  501-3194 

RIN:  3090-AF17 


UMI 
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QSA 

172.  DEFINITION  QF  "EQUIVALENT 
LEVEL  OF  SAFETY" 

L«gal  Authority: 

PL  102-522.  sec  108 

CFR  Citation: 

41  CFR  101-6 

Lagai  Daadllna: 

Final.  Statutory.  October  26.  1994. 

Al>«tract 

The  Federal  Fire  Safety  Act  of  1992. 
signed  into  law  on  October  26.  1992, 
requires  that  "the  Administrator  of 
General  Services  .  .  .  shall  promulgate 
regulations  to  further  derine  the  term 
'equivalent  level  of  safety'."  In 
fumllment  of  this  requirement.  GSA  is 
drafting  a  regulation  that  will  allow 
flexibility,  encourage  technological 
innovation,  and  provide  cost  savings. 
It  is  expected  that  the  regulation  will 
only  be  used  in  a  limited  number  of 
cases  where  total  building  sprinkler 
protection  is  not  viable. 

The  Act  requires  sprinklers  or  an 
equivalent  level  of  safety,  in  certain 
types  of  Federal  employee  ofHce 
buildings.  Federal  employee  housing 
units,  and  federally  assisted  housing 
units.  The  Act's  applicability  and 
requirements  are  very  complex  and  are 
summarized  below. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  May  24.  1994.  To 
be  equivalent,  the  draft  rule  requires 
that  a  fire  protection  engineering 
analysis  indicate  a  combination  of 
building  features  (pos-sibly  including 
partial  sprinkler  protection)  which  will 
prevent  a  fire  and  its  effects  from 
leaving  the  room  of  fire  origin. 

Statement  of  N«ed: 

In  Federal  employee  office  buildings 
with  more  than  25  Federal  employees 
that  are  newly  constructed,  purchased, 
renovated,  or  leased  (with  the 
Government  occupying  35,000  sq.  ft.  or 
more  and  some  portion  on  or  above  the 
sixth  fioor): 

•  Buildings  with  six  or  more  stories- 
sprinklers  (or  an  equivalent  level  of 
safety)  throughout. 

•  All  other  buildings-sprinklers  (or  an 
equivalent  level  of  safety)  for 
hazardous  areas. 

In  Federal  employee  housing: 

•  New  or  rebuilt  multifamily  housing- 
sprinklers  (or  an  equivalent  level  of 
safety)  throughout,  and  hard-wired 
smoke  detectors. 


•  All  other  housing-hard-wired  smoke 
detectors  on  tenant  change  or  at  least 
by  October  26, 1995. 

In  federally  assisted  housing: 

•  New  muUifamily  housing,  four  or 
more  stories-sprinklers  and  hard- 
wired smoke  detectora. 

•  New  multifamily  housing  in  New  York 
City,  four  or  more  stories-sprinklers 
(or  an  equivalent  level  of  safety),  and 
hard-wired  smoke  detectors. 

•  Rebuilt  multifamily  property,  four  or 
more  stories-life  safety  features  for 
existing  apartment  buildings  outlined 
in  NFPA  101.  Life  Safety  Code. 

•  All  other  housing-hard-wired  or 
battery-operated  smoke  detectors. 

In  addition,  the  following  definitions 
apply  to  the  requirements  of  the  Act: 

•  Renovation-the  cost  of  alterations 
must  be  more  than  50  percent  of  the 
value  of  the  structure. 

•  Rebuilt-the  cost  of  alterations  must  be 

more  than  70  percent  of  the 
replacement  cost  of  the  structure. 

•  Automatic  sprinkler  system~an 
electrically  supervised  integrated 
system  of  piping  to  which  sprinklers 
are  attached  in  a  systematic  pattern, 
and  which,  when  activated  by  heat 
from  a  fire  will  protect  human  lives 
by  discharging  water  over  a  fire  area. 

The  definition  of  an  automatic 
sprinkler  system  is  unique  to  the  Act. 
In  addition  to  describing  an  automatic 
sprinkler  system,  the  definition  sets  a 
performance  objective  for  the  system. 
Automatic  sprinkler  systems  installed 
in  compliance  with  the  Act  must  be 
designed  to  protect  human  lives. 
Sprinkler  systems  are  generally  not 
designed  with  this  specific  objective  in 
mind. 

The  requirements  of  the  Act  apply  to 
all  Federal  agencies  and  all  federally 
owned  and  leased  buildings,  except 
those  of  the  Postal  Service  and  those 
under  the  control  of  the  Resolution 
Trust  Corporation. 

Summary  of  tha  Legal  Basis: 

In  certain  buildings,  the  law  requires 
sprinklers  or  an  equivalent  level  of 
safety.  An  equivalent  level  of  safety  is 
defined  in  the  law  as  an  alternative 
approach  (which  may  include  partial 
sprinkler  protection)  determined  by  a 
fire  protection  engineering  analysis  to 
provide  an  equivalent  level  of  life 
safety  to  that  provided  by  sprinklers. 
GSA,  in  cooperation  with  the  United 
States  Fire  Administration,  the  National 
Institute  of  Standards  and  Technology, 
and  the  Department  of  Defense,  is 
required  to  issue  regulations,  by 


October  26.  1994,  further  defining  the 
term  "equivalent  level  of  safety." 

In  developing  the  regulations,  GSA  has 
held  meetings  with  a  working  group 
composed  of  representatives  from  the 
agencies  named  in  the  legislation  and 
other  affected  Federal  agencies:  The 
Department  of  Veterans  Affairs,  the 
Social  Security  Administration,  the 
Department  of  Housing  and  Urban 
Development,  and  the  U.S.  Coast  Guard 
were  invited  to  participate  because  of 
the  Act's  potential  impact  on  their 
onice  space  or  housing. 

In  addition,  GSA  has  sought  input  from 
representatives  or  trade  associations, 
State  Fire  Marshalls,  fire  chiefs, 
consulting  engineering  firms,  building 
owners,  academia,  and  research. 

Anticipated  Costs  and  Ber>efits: 

The  proposed  rule  provides  for 
flexibility,  innovation,  and  cost  savings. 
However,  some  fire  department 
representatives,  and  some  others, 
believe  equivalency  should  not  be 
allowed.  "These  groups  believe 
sprinklers  are  the  only  solution, 
especially  in  highrise  buildings,  even 
though  model  codes  allow 
equivalencies,  technical  analyses 
indicate  alternatives  exist,  and  practice 
results  in  mostly  partially  sprinklered 
buildings  anyway. 

Federally  assisted  housing  units  in  New 
York  City  (which  do  not  use  sprinklers) 
may  not  provide  the  level  of  safety 
necessary  to  keep  the  fire  in  the  room 
of  origin.  The  equivalency  option  was 
specifically  given  to  New  York  City  by 
an  amendment  to  the  Act  (Gonzalez 
substitute  amendment  for  S.  1 769)  on 
November  22,  1993. 

Risks: 

Use  of  automatic  sprinklers  is  usually 
the  best  approach  to  securing  the  level 
of  life  safety  prescribed  in  the  Act. 
Sprinklers  respond  automatically  to 
fire,  limit  fire  size,  and  are  also  able 
to  notify  occupants. 

GSA  intends  to  issue  regulations 
outlining  fire  protection  engineering 
principles  which  can  be  used  to 
measure  hazard  and  the  amount  of 
protection  provided  by  the  building. 
The  regulations  will  specify  certain 
performance  criteria  which  the  building 
must  satisfy  in  order  to  be  classified 
as  equivalent. 

Timetable: 


Action 


Dal* 


FR  Ota 


NPRM 

Extend  Comment 

Period 
Final  Action 


05/24/94 
06/30/94 

10/26/94 


59  FR  26768 
59  FR  33724 


Small  Entities  Affected: 

None 

Government  (.evefs  Affected: 

Federal 

Agency  Contact: 

Donald  G.  Bathurst 

Chief.  Fire  Protection  Engineering  Branch 

(PMSF) 

General  Services  Administration 

18th  &  Streets  NW. 

Washington,  DC  20405 

202  501-1271 

RIN:  3090-AE93 

GSA 

173.  •  DELEGATION  OF  OPERATION 
AND  MANAGEMENT  AUTHORITIES  OF 
FEDERALLY  OWNED  AND  LEASED 
BUILDINGS 

Legal  Authority: 

40  use  486(c),  sec  205(c),  63  Stat  390 

CFR  Citation: 

Not  yet  determined 

Legal  De.3dline: 

None 


Abstract: 

In  1990.  the  Office  of  Real  Property 
Management  and  Safety,  assumed 
responsibility  for  delegations  of 
authority  involving  operation  and 
management  for  federally  owned  and 
leased  buildings.  Delegated  agencies 
and  regional  management  officials  were 
concerned  because  there  were  not 
complete  policies  with  regard  to 
eligibility  for  delegations.  As  a  result, 
administrative  policies  were  developed 
working  with  delegated  clients  and 
regional  officials  ivhidi  provided  a 
framework  for  determining  whether 
client  agencies  are  eligible  for  a 
delegation  of  operation  and 
maintenance  authority.  This 
administrative  policy  has  been  in  effect 
and  has  not  been  changed  since. 

This  will  provide  all  agencies  who  have 
or  are  interested  in  having  operational 
delegations  the  exact  criteria  which 
will  be  considered  by  GSA  in 
evaluating  and  assessing  a  client  agency 
request  for  an  operational  delegation. 

Statement  of  Need: 

This  prof>osed  rule  states  the  eligibility 
requirements  for  the  granting  of  a 
delegation  of  authority.  There  is  a  need 
to  codify  the  internal  procedures. 


Alternatives: 

The  alternative  is  not  to  codify  the 
procedures  and  continue  informal 
process 

Timetable: 


Action 


FR  CN* 


Interim  Final  Rule        07/00/95 
Small  Entities  Affected: 
None 

Government  Levels  Affected: 

None 

Agency  Contact 

Jeffrey  Neely 

Chief.  Delegations  Branch 

General  Ser\ices  Administration 

18th  &  F  Streets  NW. 

Washington.  DC  20405 

202  501-0378 

RIN:  3090-AF52 

BILLING  CODE  M20  3«F 


UMI 
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NATIONAL  AERONAUTICS  AND 
SPACE  AOMNISTfUTION  (NASA) 

Statement  of  Regulatory  Prk>rlti«« 

The  National  Aeronautics  and  Space 
Administration  (NASA)  was  established 
by  the  National  Aeronautics  and  Space 
Act  of  1958.  The  purpose  of  NASA  is  to 
carry  out  aeronautical  and  space 
activities  of  the  United  States.  In  order 
to  carry  out  the  purpose.  NASA  is 
authorized  to  conduct  research  for  the 
solution  of  problems  of  flight  within 
and  outside  the  Earth's  atmosphere:  to 
develop,  construct,  test,  and  operate 
aeronautical  and  space  vehicles  for 
research  purposes;  to  operate  a  speoe 
transportation  system  including  the 
space  shuttle,  upper  stages,  space 
station,  and  related  equipaiat:and  to 
(>erform  such  other  activittoaaamay  be 
required  for  the  exploration  of  space. 
The  term  "aeronautical  and  space 
vehicles"  means  aircraft,  missiles, 
satellites,  and  other  space  vehicles, 
together  with  related  equipment, 
devices,  components,  and  parts.  NASA 
conducts  activities  required  for  the 
exploration  of  space  with  manned  and 
unmanned  vehicles  and  arranges  for  the 
most  effective  utilization  of  the 
scientific  and  engineering  resources  of 
the  United  States  with  other  nations 
engaged  in  aeronautical  and  space 
activities  for  peaceful  purposes. 

NASA's  mission,  as  documented  in  its 
Strategic  Plan  dated  May  1994.  is  to 
explore,  use.  and  enable  the 
development  of  space  for  human 
enterprise:  advance  scientific 
knowledge  and  understanding  of  the 
Earth,  the  Solar  System,  and  the 
Universe  and  use  the  environment  of 
space  for  reaeerch;  and  research, 
develop,  verify,  and  transfer  advanced 
aeronautics,  space,  and  related 
technologies. 


The  following  are  narrative 
descriptions  of  the  most  important 
regulations  being  planned  for 
publication  in  the  Federal  Register 
during  fiscal  year  1995. 

NASA  is  testing  the  MidRange 
Procurement  Procedure  (48  CFTl  Part 
1871)  from  July  1. 1993.  to  June  30. 
1997.  This  simplified  procedure  covers 
procurements  between  $25,000  and 
$500,000  in  annual  value.  The  test 
began  at  Marshall  Space  Flight  Center 
and  is  being  expanded  to  cover  other 
NASA  Centers.  The  test  uses  best-value 
selection  and  seeks  to  establish  a  NASA 
Acquisition  Bulletin  Board  that  will 
reduce  the  time  it  takes  to  award 
contracts.  Features  of  the  test  which  are 
successful  will  be  adopted  permanently. 

The  Federal  Acquisition  Regulation 
(FAR).  48  CFR  chapter  1.  contains 
procurement  regulations  that  apply  to 
NASA  and  other  Federal  Agencies. 
NASA  implements  and  supplements 
FAR  requirements  through  the  NASA 
FAR  Supplement.  48  CFR  chapter  18. 
NASA  plans  to  revise  the  NASA  FAR 
Supplement,  consistent  with 
recommendations  of  the  National 
Performance  Review  (NPR).  For 
example.  48  CFR  part  1845  implements 
and  supplements  FAR  part  45. 
Government  Property.  Experience  with 
this  regulatory  material  over  the  last 
several  years,  coupled  with  the  NPR 
emphasis  on  new  approaches  to  the 
operation  of  the  Federal  Government, 
has  made  revision  of  Part  1845 
necessary.  The  planned  review  and 
rewrite  will  have  the  objectives  of 
simplifying,  shortening,  and  clarifying 
Part  1845.  while  increasing  the 
responsibility  of  regulation  users  to 
implement  more  general  policy 
guidance.  A  similar  approach  will  be 
taken  in  revising  other  NASA  FAR 


Supplement  parts.  In  addition, 
improved  procedures,  developed  by 
NASA's  Procurement  Reinvention 
Laboratory  in  the  Headquarters 
Acquisition  Division,  will  be  considered 
in  revising  the  NASA  FAR  Supplement. 

The  NASA  supplemental  executive 
agency  standards  of  ethical  conduct 
regulations,  to  be  issued  jointly  with  the 
Office  of  Government  Ethics  (CX^E)  in  a 
new  chapter  of  5  CFR.  after  CXiE 
approval,  will  supplement  the  new  OGE 
executive  branch  standards  of  ethical 
conduct,  codified  at  5  CFR  part  2635. 
The  supplemental  regulations  will  set 
forth  NASA-specific  provisions  under 
apphcable  law  and  regulation  which  are 
needed  to  round  out  the  executive 
branchwide  ethical  standards. 

NASA  is  working  on  technical 
amendments  to  refine  and  clarify  the 
contractual  cross-waiver  of  liability  in 
NASA  agreements  involving  launch 
services. 

A  final  rule  for  procedures  for  NASA 
alcohol  testing  programs  will  be 
published  to  implement  the  Civil  Space 
Employee  Testing  Act  of  1991  which 
requires  NASA  to  establish  an  employee 
alcohol  testing  program. 

A  notice  of  proposed  rulemaking  for 
crime  control  for  child  care  programs 
will  establish  NASA  policy  and 
requirements  for  the  development  and 
implementation  of  child  care  programs 
in  compliance  with  the  Crime  Control 
Act  of  1990.  This  action  will  reduce  risk 
to  children  under  the  age  of  18  in 
NASA-sponsored  child  care  programs 
by  ensuring  that  criminal  history 
background  checks  are  conducted  on 
child  care  workers  who  provide  child 
care  services  at  NASA-sponsored  child 
care  centers. 

aCUNO  COOC  7SI»«1.^ 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION  (NARA) 

Statement  of  Regulatory  Priorities 

The  National  Archives  and  Records 
Administration  (NARA)  promulgates  (1) 
regulations  directed  to  other  Federal 
agencies  regarding  adequate  and  proper 
documentation  of  the  policies  and 
transactions  of  the  Federal  Government 
and  for  ensuring  proper  records 
disposition,  and  (2)  regulations  directed 
to  the  public  relating  to  access  to  and 
use  of  the  historically  valuable  archives, 
donated  historical  materials.  Nixon 
Presidential  materials,  and  Presidential 
records  in  the  National  Archives, 
regional  archives.  Presidential  libraries, 
and  Presidential  Materials  Projects 
operated  by  NARA.  NARA  also 
promulgates  regulations  relating  to  the 
National  Historical  Publications  and 
Records  Commission  (NHPRC)  grant 
programs. 

NARA's  regulatory  priorities  for  fiscal 
year  1995  will  be  the  clarification  and 
updating  of  records  management 
regulations  concerning  Federal  agency 
recordkeeping  requirements,  electronic 
records,  and  audiovisual  records:  and 
the  completion  of  the  rulemaking 
process  for  the  NHPRC  grant  program 
regulations. 

NARA  records  management 
regulations  must  provide  agencies  with 
the  guidance  they  need  to  fulfill  their 
statutory  obligation  to  make  and 
preserve  records  containing  adequate 
and  proper  documentation  of  the 
agency's  business.  This  guidance  must 
be  reviewed  and  updated  periodically  to 
refiect  changing  information  technology 
and  recordkeeping  practices  in  agencies. 
NARA  has  determined  that  existing 
regulations  on  personal  papers  and 
removal  of  nonrecord  and  personal 
materials  do  not  provide  sufficient 
protection  against  improper  removal  of 
Federal  records  from  agency  control. 
NARA  plans  to  expand  guidjince  on 
personal  papers  and  add  a  requirement 
for  agencies  to  protect  against  the 
removal  of  Federal  records  by  issuing 
written  procedures  for  the  removal  of 
nonrecord  and  personal  materials. 

During  fiscal  year  1994.  NARA  began 
the  rulemaking  process  to  issue  records 
management  standards  for  electronic 
mail.  NARA  intends  to  complete  the 
process  with  issuance  of  a  final  rule 
early  in  fiscal  year  1§95.  NARA  also 
plans  to  revise  its  audiovisual  records 
management  regulations  to  provide 
broader  coverage  of  audiovisual 
materials  created  by  agencies  today.  The 
rule  will  address  formats  not  covered  in 
the  current  regulations  and  will  help 


agencies  to  ensure  that  audiovisual 
records  are  properly  preserved. 

During  fiscal  year  1994.  NARA  issued 
several  rules  affecting  public  use  of 
archival  records  and  materials  in  NARA 
research  rooms.  We  plan  no  significant 
rulemakings  in  this  area  in  fiscal  year 
1995. 

Also  during  fiscal  year  1994.  NARA 
began  a  review  of  its  existing  NHPRC 
grant  regulations  as  required  by  E.O. 
12866.  During  fiscal  year  1995  we 
intend  to  complete  the  rulemaking 
process  with  issuance  of  a  final  rule 
updating  and  improving  the  current 
regulation. 

NARA 


PROPOSED  RULE  STAGE 


174.  ELECTRONIC  MAIL  SYSTEMS 
Legal  Authority: 

44  use  2904;  44  USC  3101;  44  USC 
3102;  44  USC  3105 

CFR  Citation: 

36  CFR  1234 

Legal  Deadline: 

None 

Abstract 

The  National  Archives  and  Records 
Administration  (NARA)  is  developing 
standards  for  management  of  Federal 
records  created  or  received  on  - 
electronic  mail  (E-mail)  systems.  These 
standards  would  be  issued  as  an 
appendix  to  supplement  regulations  on 
electronic  records  in  36  CFR  part  1234. 
The  standards  would  affect  Federal 
agencies. 

Statement  of  Need: 

Though  this  appendix  is  not 
specifically  required  by  statute  or  court 
order,  US  District  Court  Judge  Richey 
has  indicated  in  court  hearings  on 
Armstrong  v.  EOF  that  the  Government 
should  issue  records  management 
standards  for  electronic  mail.  In 
addition,  the  appendix  was  crafted 
during  settlement  negotiations. 

Summary  of  the  Legal  Basis: 

This  regulation  reflects  the  legal 
requirements  for  agencies  to  create  and 
maintain  adequate  and  proper 
documentation,  correctly  identify 
documentation  that  meets  the 
definition  of  Federal  record,  and 
prevent  the  unauthorized  destruction  or 
removal  of  Federal  records.  NARA  is 


required  by  law  to  issue  standards  and 
guidelines  to  Federal  agencies  regarding 
adequate  and  proper  documentation  of 
the  policies  and  transactions  of  the 
Federal  Government  and  for  ensuring 
proper  records  disposition.  The 
Archivist  of  the  United  States  is  also 
statutorily  responsible  for  establishing 
standards  for  the  selective  retention  of 
records  of  continuing  value.  This 
regulation  refiects  the  statutory 
requirements  and  responsibilities  by 
providing  guidance  on  Federal  records 
that  are  created  as  E-mail. 

Alternatives: 

Given  Armstrong  v.  EOF.  there  do  not 
appear  to  be  viable  alternatives  to  the 
appendix.  Revising  36  CFR  part  1234 
would  be  preferable,  but  too  time 
consuming. 

Anticipated  Costs  and  Benefits: 

It  is  not  possible  to  quantify  costs  and 
benefits.  Benefits  to  agencies  include 
those  cited  above  for  adequate  and 
proper  documentation.  For  the  most 
part,  the  guidance  agencies  must  issue 
can  be  handled  under  established 
agency  records  management  programs. 
The  additional  requirements  for 
training  all  electronic  mail  users  and 
monitoring  the  electronic  mail  systems 
to  ensure  proper  identification  of 
records  could  place  significant  burdens 
on  agencies.  However,  the  impact  will 
vary  ftt)m  agency  to  agency,  depending 
on  the  number  of  employees,  the 
number  and  capabilities  of  electronic 
mail  systems,  the  nature  of  their 
current  recordkeeping  systems,  and 
controls  currently  in  place. 

Risks: 

Failure  to  issue  this  regulation  could 
result  in  inadequate  documentation  of 
significant  agency  decisions  and 
actions. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Second  r4PRM 


03/24/94 
06/22/94 

12/00/94 


59  FR  13906 
59  FR  13906 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

Federal 


UMI 
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Agency  Contact 

fames  Hastings 

Director 

Records  Appraisal  artd  Dispoeition 

Division 

National  Archives  and  Records 

Administration 

National  Archivas  at  College Vark 

8601  Adelphi  Road 

College  Park.  MD  20740-6001 

301  713-7096 


RIN:  3005-AAS8 


NARA 

175.  •  STANDARDS  FOR  AGENCY 
RECOROKEEPINQ  REQUIREMENTS— 
RECORDS.  NONRECORO  MATERIALS, 
AND  PERSONAL  PAPERS 

L«gal  Aulhortty: 

44  use  2904;  44  USC  2905:  44  USC 
3101;  44  USC  3102;  44  USC  3301;  44 
USC  3314 

CFRCnatton: 

36  CFR  1222 

L«gil  DMdNfw: 

None 

Abstract 

This  regulation  expands  regulatory 
guidancaoa  personal  papers  and  adds 
a  raquiranMnl  for  agencies  to  protect 
against  tha  removal  of  FedaraJ  records 
by  issuing  writtaa  prooadurea  for  the 
removal  of  nonraoaH  and  personal 
materials.  It  also  adds  a  requirement 
that  agencies  document  the  removal  of 
nonracord  and  parsonal  materials  and 
certify  that  no  Federal  laooada  waia 
taken.  Finally,  this  raviaiOB  providaa 
more  explicit  guidance  on  records  in 
electronic  form. 

Statamant  of  Naad: 

This  regulation  is  needed  to  ensure  that 
Federal  records  are  not  improperly 
removed  from  agency  custody  by 
departing  ofTicials. 

Summary  of  ttia  Legal  Basis: 

This  rfigulation  reflects  the  legal 
requirements  for  agencies  to  create  and 
maintain  adequate  and  proper 
documentation,  correctly  identify 


documentation  that  meets  the 
definition  of  Federal  record,  and 
prevent  the  unauthorized  d«str\iction  or 
removal  of  Federal  records.  NARA  is 
required  by  law  to  issue  standards  and 
guidelines  to  Federal  agendas  regarding 
adequate  and  proper  documentation  of 
the  policies  and  transactions  of  the 
Federal  Government  and  for  ensuring 
proper  records  disposition.  The 
Archivist  of  the  United  States  is  also 
statutorily  responsible  for  establishing 
standards  for  the  selective  retention  of 
records  of  continuing  value.  This 
regulation  reflects  the  statutory 
requirements  and  responsibilities  by 
providing  guidance  on  applying  the 
legal  definition  of  Federal  records, 
distinguishing  records  from  nonrecord 
materials,  identifying  and  maintaining 
personal  papers,  and  ensuring  that 
appropriate  documentation  is  provided 
by  contractors. 

Altemativas: 

An  alternative  to  this  regulatory  change 
would  be  to  contract  the  regulation  and 
move  most  of  the  interpretation  and 
guidance  to  a  records  management 
guide  on  recordkeeping  requirements 
based  on  this  section  of  the  regulation. 
However,  this  alternative  would  not 
satisfy  the  need  for  the  requirement  for 
agencies  to  certify  that  records  are  not 
removed.  It  also  would  make 
compliance  with  the  regulation  more 
difficult  as  agency  personnel  would 
need  to  refer  to  both  the  regulation  and 
a  records  management  guide. 

Anticipated  Costs  snd  Banefits: 

The  only  new  costs  associated  with 
compliance  with  the  regulation  would 
be  in  Federal  agency  staff  resources  to 
implement  the  requirement  to  review 
nonrecord  and  personal  materials  that 
individuals  wish  to  remove  from  their 
agency  and  to  certify  that  Federal 
records  are  not  included.  Agencies 
could  choose  to  implement  the 
requirement  by  prohibiting  the  removal 
of  any  documentary  materials,  at  little 
or  no  cost,  or  by  various  It- vels  of 
review,  where  the  costs  would  depend 
on  the  size  of  the  agency  and  the 
number  of  individuals  likely  to  request 
permission  to  remove  materials.  We  are 
unable  to  quantify  the  costs  at  this 


time,  but  will  ask  agencies  to  estimate 
their  costs  in  the  notice  of  proposed 
rulemaking. 

The  benefits  that  will  accrue  from 
adherence  to  this  regulation  are  also 
not  easily  quantifiable:  they  include 
creation  and  protection  of  Federal 
records  that  may  be  needed  for 
accountability,  audit  and  inspection, 
continuity,  and  protection  of  the  rights 
of  the  Government  and  of  individuals 
directly  affected  by  Government 
actions. 

Risks: 

Failure  to  follow  these  regulations 
could  result  in  an  inability  to  account 
for  the  expenditure  of  funds,  lack  of 
documentation  of  significant  decisions 
that  could  have  serious  or  wide-ranging 
affects  on  the  public,  lack  of  evidence 
of  wrongdoing,  resources  wasted  in 
"reinventing  the  wheel,"  failure  to 
acquire  usehil  documentation  created 
under  contract,  inefficient  operation  of 
Government  programs  resulting  from 
burdensome  searches  for  needed 
information,  and  lack  of  documentation 
for  future  research. 

Timetat>la: 
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Action 


Date 


FR  CHe 


NPRM 
NPRMCorroneol 

PerKXl  End 
Final  ActKxi 


12/0(V94 
02/0(V96 

04/0(V95 


Final  Action  Effective  OS/OQ/95 
Small  Entitles  Affectsck 
None 

Qovemment  Levels  Affected: 
Federal 

Agency  Contact 

lean  Keeling 

Acting  Chief 

Policy  and  Outreach  Branch 

National  Archives  and  Records 

Administration 

The  National  Archives  at  College  Park 

8601  Adelphi  Road 

College  Park.  MD  20740-6001 

301  713-6677 

WN:  3095-AA61 


OFFICE  OF  PERSONNEL 
MANAGEMENT  (0PM) 

Statement  of  Regulatory  Priorities 

The  Office  of  Personnel 
Management's  overall  priorities  for  the 
coming  year  will  continue  to  focus  on 
implementation  of  the  National 
Performance  Review  (NPR) 
recommendations.  What  regulatory 
actions  are  taken  will,  to  a  certain 
extent,  depend  on  the  status  of  civil 
service  reform  legislation  introduced 
pursuant  to  the  report  of  the  National 
Partnership  Council.  If  civil  service 
reform  passes.  OPM's  regulatory  efforts 
will  be  immediately  directed  to  its 
implementation.  Similarly,  this  Agency 
is  hilly  prepared  to  take  action  in 
support  of  the  Administration's  health 
care  reform  initiative  should  a 
significant  OPM  regulatory  role  be 
legislated. 

We  will  continue  to  implement  those 
NPR  recommendations  not  requiring 
legislation,  as  was  the  case  in  our 
accelerated  sunset  of  the  Federal 
Personnel  Manual.  Other  such  NPR 
recommendations  that  we  are  now 
addressing  include  the  following: 

•  Reform  of  the  Federal  Government's 

position  classification  system; 

•  Reform  of  the  Federal  Government's 
Performance  Man^ement  System; 

•  Elimination  of  the  Government's  time- 

in-grade  restrictions  for  promotion  to 
enable  Federal  managers  to  promote 
based  on  demonstrated  ability; 

•  Permission  to  Federal  employees  to 

use  accrued  sick  leave  to  care  for  sick 
or  elderly  dependents,  and 
permission  for  sick  leave  recredit  to 
employees  who  separate  from,  and 
later  return  to,  Federal  service, 
regardless  of  the  length  of  their 
separation; 

•  Deregulation  of  the  Federal 
Government's  merit  promotion 
program  to  enable  agencies  to 
establish  internal  selection  systems 
consistent  with  merit  principles  and 
other  applicable  statutory  provisions; 
and 

•  Deregulation  of  aspects  of  the  career- 
conditional  appointment  system  to 
eliminate  unnecessary  time  limits  on 
reinstatement  and  simplify  rules  on 
acquiring  career  tenure. 

OPM  will  also  be  regulating  to 
implement  the  Federal  Workforce 
Restructuring  Act  of  1994,  which 
contains  amendments  to  the 
Government  Employees  Training  Act. 
These  amendments  fulfill  an  important 
National  Performance  Review 
recommendation  to  remove  restrictions 
on  employee  training  to  help  develop  a 


multiskilled  workforce  in  the  Federal 
Government. 

Our  other  significant  regulatory  focus 
will  be  on  implementation  of  the  Hatch 
Act  Reform  Amendments  of  1993.  Hatch 
Act  reform  resulted  in  two  main  areas 
requiring  OPM  regulatory  action.  First, 
our  regulations  will  deal  with  political 
activities  that  are  permitted  or 
prohibited  for  most  Federal  employees 
under  the  amended  Hatch  Act,  as  well 
as  specific  prohibitions  which  now 
apply  to  employees  in  certain  positions 
and  agencies.  Second,  the  Act  provided 
for  the  commercial  garnishment  of 
employee  pay  in  the  executive  branch, 
and  we  are  working  with  the 
Departments  of  Justice  and  Labor  to 
incorporate  their  comments  in 
developing  the  Act's  implementing 
regulations. 

OPM  is  committed  to  reinventing  our 
role  in  the  Federal  personnel 
community  to  better  serve  the 
Government  and  the  American  people. 
We  will  regulate  in  areas  when 
regulation  is  necessary,  but  will  do  so  in 
a  manner  that  both  satisfies  statutory 
requirements  and  is  conducive  to 
strong,  yet  flexible,  personnel 
management.  At  the  same  time,  we  will 
rededicate  ourselves  to  becoming  a 
stronger  resource  to  which  agencies  may 
turn  for  expertise  and  innovative 
solutions  in  addressing  their  human 
resource  management  needs. 

OPM 


PROPOSED  RULE  STAGE 


176.  e  CAREER  AND  CAREER- 
CONDITIONAL  EMPLOYMENT 

Legal  Authority: 

5  USC  1302:  5  USC  3301:  5  USC  3302; 
5  USC  3304 

CFR  Citation: 
5  CFR  315 

Legal  Deadline: 

None 

Abstract 

Governmentwide  rules  on  reinstatement 
eligibility  and  career  tenure  are 
currently  in  the  Federal  Personnel 
Manual  (FPM).  With  the  sunset  of  the 
FPM.  it  will  be  necessary  to  incorporate 
this  information  into  regulation.  OPM 
would  also  propose  changes  to  simplify 
the  appointing  authorities  found  in 
chapter  315. 


Statement  of  Need: 

Governmentwide  rules  on  reinstatement 
eligibility  and  career  tenure  are 
currently  in  the  FPM.  With  the  sunset 
of  the  FPM.  it  will  be  necessary  to 
incorporate  this  information  into 
regulation.  OPM  would  also  propose 
changes  to  simplify  the  appointing 
authorities  found  in  chapter  315. 

Alternatives: 

Civil  Ser\ice  Rule  2.2  requires  OPM  to 
prescribe  "by  regulation"  the  ser\ice 
requirements  for  career  tenure. 
Reinstatement,  a  related  matter,  should 
be  specified  by  regulation  to  assure  all 
employees  are  subject  to  the  same 
rules.  Therefore,  alternatives  to 
regulating  are  not  appropriate. 

Risks: 

Not  determined 
Timetable: 


Action 


Data 


FR  Cite 


NPRM 
Final  Action 


10/00/94 
12'00/94 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 

None 

Agency  Contact 

Leota  Edwards 

Career  Entry  Group 

Staffing  Reinvention  Office 

Office  of  Personnel  Management 

1900  E  St.  N'W. 

Washington,  DC  20415 

202  606-0830 

RIN:  3206-AG22 

OPM 

177.  e  PROMOTION  AND  INTERNAL 
PLACEMENT 

Legal  Authority: 

5  USC  3301;  5  USC  3302;  5  USC  3329; 
EO  10577 

CFR  Citation: 

5  CFR  316;  5  CFR  335 

Legal  Deadline: 

None 
Abstract 

The  President's  National  Performance 
Review  (NPR)  has  made 
recommendations  for  a  flexible  and 
responsive  Federal  hiring  system, 
including  the  elimination  of  the  Federal 
Personnel  Manual.  Consistent  with 
these  recommendations.  OPM  plans  to 


UMI 
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deregulate  the  merit  promotion  program 
to  9aMm  ■ganriet  to  establish  internal 
selectiaa  ijralHns  consistent  with  merit 
principles  and  other  appiicabie 
statutory  provisions. 

oinsfTMfii  or  liMOi 

The  President '•  NPR  has  made 
recommendations  for  a  flexible  and 
responsive  Federal  hiring  system, 
including  the  elimination  of  th«  Federal 
Personnel  Manual.  Consistent  with 
these  reconunendations.  OPM  plans  to 
deregulate  the  merit  promotion  program 
to  enable  agencies  to  establish  internal 
selection  systems  consistent  with  merit 
principles  and  other  applicable 
statutory  provisions. 

Alt«n>ativ«s: 

We  intend  to  include  in  regulation  only 
a  basic  hamework  to  assure  agency  use 
of  merit-based  selection  procedures. 
Alternatives  are  not  appropriate. 
Concerning  oth«r  materials  for  which 
there  is  a  need.  OPM  will  use  other 
formats,  such  as  handbooks  or 
pamphlets. 

TtdMtabto: 


Action 


FR  cn* 


NPRM 
FinaT  Action 


1(MXy»4 

11/0(V94 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 

None 

Agency  Contact 

Leota  Edwards 

Career  Entry  Group 

Staffing  Reinvention  Office 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington.  DC  20415 

202  606-0630 

RIN:  32G6-AG19 

OPM 

17&  TRAINING   . 

Legal  Authority: 

5  use  41 
CFR  Citation: 

5  CFR  410 

Legal  Deadline: 

None 

Atwtract 

Changes  in  the  regulations  to:  (1) 
incorporate  revisions  to  Iha 
Government  Employees  Training  Act 


(GETA)  contained  in  the  Federal 
Workforce  Restructuring  Act  of  1994; 
and  (2)  incoqxirate  any  requirements  in 
Federal  Personnel  Manual  (FPM) 
Chapter  410  that  need  to  be  continued 
following  abolishment  of  the  chapter 
under  FPM  sunset.  Plan  to  follow 
negotiated  rulemaking  procedures  in 
regulations. 

Statenient  of  Need: 

The  Human  Resources  Development 
Group  (HROG)  plans  to  amend  part  410 
of  5  CFR.  This  regulatory  action  is 
needed  to  incorporate  changes  to  the 
Government  Employees  Training  Act 
(GETAl.  resulting  from  the  passage  of 
the  Federal  Workforce  Restructuring 
Act  of  1994.  HRDG  also  plans  to 
incorporate  in  part  410  of  5  CFR  the 
authority  granted  to  agency  heads  to 
designate  Presidential  appointees,  other 
than  heeds  of  agencies,  for  training. 
This  authority  was  granted  in  FPM 
Letter  410-34  (provisionally  retained). 
In  developing  these  regulations,  HRDG 
will  use  the  negotiated  rulemaking 
process  which  is  endorsed  and  outlined 
in  Executive  Order  12866~Regulatory 
Planning  and  Review.  A  memorandum 
from  Director  King  to  Sally  Katzen. 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  acknowledges 
our  intent  to  use  this  process  for  these 
regulatory  changes.  In  addition,  by 
using  the  negotiated  rulemaking 
process.  HRDG  acknowledges  that  other 
regulatory  changes  or  issues  may  be 
identified.  HRDG,  along  with  its 
partners,  will  evaluate  any  additional 
regulatory  changes  or  issues  to 
determine  if  they  are  consistent  with 
the  Administration's  philosophy  on 
employee  training  as  outlined  in  the 
National  Performanca  Revifiw.  HRDG 
estimates  the  entire  process  to  last  6 
to  7  months  with  proposed  rules  being 
issued  in  November  and  final  rules 
being  issued  in  January. 

Anticipated  Costs  and  Benefits: 

OPM  foresees  no  major  costs  to 
agencies  in  implementing  these 
planned  regulations.  In  fact,  the 
planned  regulations  will  allow  agencies 
to  make  use  of  available  training 
services  without  regard  to  source. 
Government  or  non-Government.  This 
will  allow  agencies  the  opportunity  to 
seek  the  most  cost-effective  training 
solutions  and  to  take  advantage  of  the 
training  marketplace. 

Timetable: 

Action 


Small  Entities  Affectad: 

None 

Government  Levels  Affected: 
None 

Agency  Contact: 

Judith  Lombard/Joseph  Kennedy 
Human  Resources  Development  Croup 
Marketing  and  Information  Policy  Team 
Office  of  Personnel  Management 
901  North  Stuart  St 
Arlington.  VA  22203 
703  235-1006 

tVH:  3206-AF99 


FR  CHa 


NPflM 
Final  Action 


ll/tXVM 
01/00/95 


OPM 

179.  PERFORMANCE  MANAGEMENT 
REFORM 

Legal  Authority: 

5  use  43;  5  USC  45 

CFR  Citation: 

5  CFR  430;  5  CFR  451 

Legal  Deadline: 

None 

Abstract 

Regulatory  changes  to  comply  with 
legislative  reforms,  in  support  of  the 
National  Performance  Review  (NPR) 
recommendations  that  decentralize 
performance  management  and  incentive 
awards  programs  to  the  agencies. 

Statement  of  Need: 

Statutory  and  regulatory  changes  are 
needed  to  implement  reconunendations 
in  the  performance  management  and 
incentive  awards  programs.  The  NPR 
recommendations,  as  confirmed  by  the 
National  Partnership  Council  (NPC). 
suggest  decentraUzation  of  these 
programs  to  allow  greater  agency 
flexibility  in  their  design  to  meet  the 
differing  needs  of  various  agency 
cultures.  It  is  anticipated  that 
legislation  will  be  enacted  in  the 
1994/1995  timefi^me.  OPM  will 
provide  such  regulations  as  may  be 
needed  to  carry  out  the  purpose  of  the 
law.  These  program  areas  do  not 
address  risks  to  public  health,  safety, 
or  the  environment. 

Altemathres: 

The  changes  being  pro|x>sed  (e.g., 
providing  agencies  greater  flexibility  in 
the  design  of  their  i>erformance 
management  and  incentive  awards 
programs)  have  received  considerable 
debate  within  the  Federal  community, 
culminating  with  the  work  of  the  NPR 
and  the  NPC.  Proposed  changes 


represent  the  results  of  a  study 
commissioned  from  the  National 
Science  Foundation,  report 
recommendations  from  two 
Congressionally  mandated  committees, 
and  proposals  made  by  an  interagency 
workgroup  composed  of  selected 
directors  of  personnel. 

Anticipated  Costs  and  Benefits: 

No  administrative  start-up  costs  are 
anticipated  over  and  above  the  amounts 
necessary  to  meet  consultation  and 
partnership  requirements  for  program 
design  and  implementation  and 
training  of  the  work  force  in  the 
requirements  of  the  new  systems. 
Reduced  costs  for  the  administration  of 
agency-designed  performance 
management  and  incentive  awards 
systems  are  expected  to  occur  over  time 
as  agencies  adopt  programs  that  are 
simpler  and  less  costly  to  administer. 


Risks: 

None 

Timetable: 

Action 

Date 

FR  Cite 

NPRM 

00/00/00 

Final  Action 

00/oaoo 

Small  Entities  Affected: 

None 

Govemntent  Levels  Affected: 

None 

Agency  Contact 

Doris  Hausser.  Chief 

Performance  Managen)ent  and  Incentive 

Awards  Division,  OLRWP 

Office  of  Personnel  Management 

Personnel  Systems  and  Oversight  Group 

1900  E  St.  NW. 

Washington,  DC  20415 

202  606-2720 

RIN:  320&-AF57 
OPM 


FINAL  RULE  STAGE 


180.  EMPLOYMENT  (GENERAL) 

Legal  Authority: 

5  USC  3303(e) 

CFR  Citation: 

5  CFR  300 

Legal  Deadline: 
i^one 


Abstract: 

OPM  propo.ses  to  amend  its  regulations 
to  reflect  that  agency  heads  must 
ensure  that  employees  in  and 
applicants  for  employmtjiit  at  their 
agencies  are  notified  of  recently 
enacted  provisions  in  the  Hatch  Act 
Reform  Amendments  of  1993.  These 
provisions  prohibit  individuals  from 
requesting,  making,  transmitting, 
accepting,  or  considering  political 
recommendations  in  taking  personnel 
actions.  The  proposed  regulation  will 
not  have  any  budgetary  or  other 
monetary  impact  in  terms  of  benefits 
and  costs.  It  will  have  interagency 
effects  in  obligating  agency  heads  to 
notify  employees,  as  well  as  applicants 
for  employment,  of  5  U.S.C.  3303.  as 
amended. 

Statement  of  Need: 

Pursuant  to  the  statutory  requirement 
to  issue  such  regulations  in  subsection 
(e)  of  5  USC  section  3303,  as  amended, 
OPM  has  prepared  a  proposed 
regulation  requiring  agency  heads  to 
ensure  that  employees  and  applicants 
for  employment  at  their  agencies  are 
notified  of  the  provision  in  the  Hatch 
Act  Reform  Amendments  of  1993 
which  prohibits  specified  individuals 
from  requesting,  making,  transmitting, 
accepting,  or  considering  political 
recommendations  in  effecting  personnel 
actions.  Hie  proposed  regulation  was 
published  in  the  Federal  Register  on 
February  22.  1994  (59  FR  8419).  OPM 
is  reviewing  comments  on  this 
regulation.  It  is  anticipated  that  this 
regulation  will  not  result  in  any 
significant  costs  to  the  Government. 

Summary  of  the  Legal  Basis: 

Hatch  Act  Reform  Amendments  of 
1993,  subsection  (e)  of  5  U.S.C.  section 
3303.  as  amended. 

Timetable: 


Action 


Date 


FR  Ote 


NPRM 
Final  Actioo 


02/22/94    59  FR  8419 
10AXy94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 

Agency  Contact 

Jo-Ann  Chabot 

Attorney 

Office  of  the  General  Counsel 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington,  DC  20415 

202  606-1920 

RIN:  3206-AF80 


OPM 

181.  •  TIME-IN-GRADE  RESTRICTIONS 

Legal  Authority: 

5  USC  3301;  5  USC  3302:  EO  10577 

CFR  Citation: 

5  CFR  300 

Legal  Deadline: 

None 

Abstract 

As  part  of  its  \ision  for  a  flexible  and 
responsive  hiring  s\'Stem.  the 
President's  National  Performance 
Review  (NPR)  has  recommended 
elimination  of  the  time-in-grade 
restriction  that  required  employees  to 
serve  1  year  in  grade  for  eligibility  to 
be  promoted  above  the  GS-5  level.  The 
National  Partnership  Council  (NPC) 
made  a  similar  recommendation.  These 
regulations  would  implement  the  NPR 
and  NPC  recommendations. 

Statement  of  Need: 

As  part«f  its  vision  for  a  flexible  and 
responsive  hiring  sj'stem.  the 
President's  National  Performance 
Review  has  recommended  elimination 
of  the  time-in-grade  restriction  that 
requires  employees  to  serve  1  year  in 
grade  for  eligibility  to  be  promoted 
above  the  GS-5  level.  These  regulations 
would  implement  the  NPR 
recommendation. 

Risks: 

Not  determined 

Timetat>le: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


06/15.W    59  FR  30717 
10AXy94 


Smay  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

I^ota  Edwards 

Career  Entry  Group 

Staffing  Reinvention  Office 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington.  DC  20415 

202  606-0830 

RIN:  3206-AG06 


UMI 
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0PM 

182.  •  CLASSIFICATION 
SIMPLIFICATION 

Legal  Authority: 

5  use  51 

CFR  Citation: 

5CFR511 

Lagal  Deadlina: 

None 

Abstract: 

Legal  and  regulatory  changes  needed 
for  simplincation  of  the  current  General 
Schedule  (white  collar)  position 
classification  system. 

Statemant  of  Naed: 

Regulations  to  simplify  the  current 
General  Schedule  (white  collar) 
position  classification  system  will  be 
proposed  to  implement  anticipated 
statutory  changes.  These  statutory  and 
regulatory  changes  have  been  identifled 
by  the  National  Performance  Review 
(NPR)  and  the  National  Partnership 
Council  (NPC)  as  necessary  to  give 
agencies,  managers,  and  employees 
sufficient  flexibility  in  work  design  and 
classification  to  increase  the 
efliectiveness,  efficiency  and  economy 
of  the  Federal  service.  It  is  expected 
that  legislation  to  implement  these 
simpliTications  will  be  passed  and 
enacted  in  the  1994/1995  timeframe. 
These  regulatory  actions  do  not  address 
risks  to  public  health,  safety,  or  the 
environment. 

Altamatlvaa: 

The  changes  being  proposed  (e.g.. 
allowing  agencies  to  adopt  broad 
banding  based  on  current  statutory 
grade  levels)  have  received 
considerable  debate  within  the  Federal 
community,  culminating  with  the  work 
of  the  NPR  and  the  NPC.  Proposed 
changes  represent  a  long-term  sifting  of 
alternatives  to  reach  the  objectives  of 
greater  flexibility  within  an  overall 
h-amework  for  the  Federal  Government. 

Anticipatad  Costs  and  Benefits: 

No  significant  administrative  start-up 
costs,  over  and  above  the  amounts 
expended  to  run  the  current  system,  are 
anticipated.  Reduced  costs  for 
administration  of  the  Federal  General 
Schedule  system  will  occur  over  time 
as  agencies  adopt  classification  plans 
that  are  simpler  and  less  costly  to 
administer. 

Risks: 
None 


Timatatila: 


Action 


FR  cue 


Final  Action  (XVOCVOO 

Small  Entities  Affactad: 
None 

Govammant  Levels  Affected: 

None 

Agency  Contact 

Greg  Zygiel 

Chief,  Policy  and  Automation  Staff.  OC 

Personnel  Systems  and  Oversight  Group 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington.  DC  20415 

202  606-2486 

RIN:  3206-AG27 

OPM 

183.  GARNISHMENT  OF  FEDERAL 
EMPLOYEE  SALARIES 

Legal  Authority: 

5  use  5520a;  15  USC  1673 

CFR  Citation: 

5  CFR  582 

Legal  Deadline: 

None 

Abstract 

The  Office  of  Personnel  Management  is 
issuing  regulations  to  implement 
section  9  of  Public  Law  103-94.  This 
section  provides  a  means  by  which  the 
United  States  Government  will  be 
subject  to  commercial  garnishment 
orders. 

Statement  of  Need: 

In  accordance  with  Executive  Order 
12897,  OPM  was  designated  to 
promulgate  regulations  to  implement 
newly  enacted  legislation  in  the 
amendments  to  allow  commercial 
garnishment  of  the  pay  of  employees 
in  the  Executive  Branch.  On  March  29, 
1994,  an  interim  regulation  was 
published  in  the  Fnleral  Register  (50 
FR  14541).  OPM  is  reviewing 
comments  and  soliciting  advice  from 
the  Department  of  Justice,  Department 
of  Defense,  and  Department  of  Labor 
in  connection  with  the  issuance  of  the 
final  regulation.  It  is  anticipated  that 
this  regulation  will  not  result  in  any 
significant  cost  to  the  Government. 

Timetable; 

Action 


FR  ate 


imefMTi  Final  Rule 
InJenm  Final  Rule 

Eftective 
Final  Action 


03/29/94    59  FR  14541 
03/29/94 

0OA)0/00 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

Murray  Meeker 

Attorney 

Office  of  the  General  Counsel 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington.  DC  20415 

202  606-1920 

RIN:  3206-AF83 

OPM 

184.  ABSENCE  AND  LEAVE;  SICK 
LEAVE 

Legal  Authority: 

5  USC  6311 

CFR  Citation: 

5  CFR  630 

Legal  Deadline: 

None 

Abstract: 

The  proposed  regulations  would  permit 
employees  to  use  a  limited  amount  of 
sick  leave  each  year  to:  (1)  provide  care 
for  a  family  member  as  a  result  of 
sickness,  injury,  pregnancy,  or 
childbirth;  (2)  make  arrangements 
necessitated  by  the  death  of  a  family 
member;  or  (3)  attend  the  funeral  of  a 
family  member.  In  addition,  these 
proposed  regulations  would  remove 
prospectively  the  3-year  break-in- 
service  limitation  on  the  recredit  of  sick 
leave. 

Statement  of  Need: 

In  response  to  a  recommendation  of  the 
National  Performance  Review,  the 
Office  of  Personnel  Management  plans 
to  issue  final  regulations  on  the  use  and 
recredit  of  sick  leave  for  Federal 
employees.  The  final  regulations  would 
permit  Federal  employees  to  use  a 
specified  portion  of  their  accrued  and 
accumulated  sick  leave  to  (1)  provide 
care  for  a  family  member  as  a  result 
of  sickness,  injury,  pregnancy,  or 
childbirth;  (2)  make  arrangements 
necessitated  by  the  death  of  a  family 
member;  or  (3)  attend  the  funeral  of  a 
family  member.  In  addition,  the  final 
regulations  would  remove  the  3-year 
break-in-service  limitation  on  the 
recredit  of  sick  leave.  This  regulatory 
change  is  needed  to  recognize  the 
needs  of  Federal  employees  who 
struggle  to  maintain  an  often  precariou 
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balance  between  work  and  family  and 
to  assist  the  Federal  Government  in 
recruiting  and  retaining  the  employees 
it  needs  to  accomplish  its  mission.  This 
regulatory  action  is  authorized  by  5 
U.S.C.  6311.  It  does  not  address  risks 
to  public  health,  safety,  or  the 
environment. 

Alternatives: 

Various  alternatives  to  the  proposal  to 
allow  employees  to  use  a  total  of  up 
to  5  days  of  sick  leave  each  year  for 
family  care  and  bereavement  purposes 
(as  set  forth  in  the  proposed  regulations 
issued  on  May  11.  1994)  were 
considered,  including  a  lesser  or  greater 
number  of  days  of  sick  leave  per  year 
and  an  unlimited  amount  of  accrued 
and  accumulated  sick  leave.  In 
addition,  we  considered  the  possibility 
of  making  the  change  involving  the 
recredit  of  sick  leave  following  a  break 
in  service  retroactive,  rather  than 
prospective,  in  effect. 

Anticipated  Costs  and  Benefits: 

The  change  in  policy  on  the  purposes 
for  which  sick  leave  may  be  used 
would  not  have  a  quantifiable  effect  on 
the  overall  level  of  Federal 
expenditures,  although  it  is  likely  that 
the  overall  average  usage  of  sick  leave 
would  increase  marginally-  We  estimate 
that  the  overall  increase  in  Federal 
expenditures  resulting  from  the  change 
iii  the  rule  on  recrediting  sick  leave 
would  be  approximately  $5  million 
over  5  years.  These  changes  would 
enable  the  Federal  Government  more 
successfully  to  recruit  and  retain  the 
employees  it  needs  to  accomplish  it$ 
mission. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


05/11/94 
10/00/94 


59  FR  24560 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact 

Bobby  G.  Williams 

Personnel  Systems  and  Oversight  Group 

Office  of  Compensation  Policy 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington,  DC  20415 

202  606-2858 

RIN:  3206-AE95 


OPM 

185.  POLITICAL  ACTIVITY— FEDERAL 
EMPLOYEES  RESIDING  IN 
DESIGNATED  LOCALITIES 

Legal  Authority: 

5  USC  7325 

CFR  Citation: 

5  CFR  733 

Legal  Deadline: 

Final.  Statutory.  February  3,  1994. 

Abstract 

OPM  has  issued  interim  regulations 
pursuant  to  5  U.S.C.  7325.  as  amended 
by  the  Hatch  Act  Reform  Amendments 
of  1993,  to  continue  in  effect  OPM's 
existing  exemptions  from  the  political 
activity  provisions  of  the  Hatch  Act  for 
employees  residing  in  certain 
municipalities.  There  are  no  new 
budgetary  effects,  impacts  such  as 
benefits  and  costs,  or  interagency  or 
intergovernmental  effects. 

Statement  of  Need: 

The  amended  section  7325  of  title  5, 
U.S.C.  authorizes  OPM  to  issue 
regulations  exempting  the  Federal 
employees  of  specified  communities 
from  the  provisions  of  5  U.S.C.  section 
7323(a)(2)  and  (3),  which  prohibit 
Federal  employees  from  running  for 
partisan  political  office  and  from 
soliciting,  accepting,  or  receiving 
political  contributions  from  the  genera! 
public.  This  regulation  is  needed 
because  the  statute  specifies  that  OPM 
issue  exemptions  through  regulations. 
OPM  has  prepared  an  interim 
regulation  to  implement  the  political 
activity  provisions  of  the  amendments. 
On  February  4,  1994,  OPM's  regulation 
regarding  the  political  activities  of 
Federal  employees  in  designated 
localities  was  published  in  the  Federal 
Register  (59  FR  5313).  OPM  is 
reviewing  comments  on  this  regulation. 
It  is  anticipated  that  this  regulation  will 
not  result  in  any  significant  costs  to 
the  Government. 

Timetable: 


Action 


Data 


FR  Cite 


Interim  Final  Rule 
Final  Action 


02/04/94    59  FR  5313 
OOAXVOO 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 


Agency  Contact: 

)o-Ann  Chabot 

Attorney 

Office  of  the  General  Counsel 

Office  of  Personnel  Management 

1900  E  St.  NW. 

Washington.  DC  20415 

202  606-1920 

RIN:  32U6  AF78 

OPM 

186.  •  POLITICAL  ACTIVITY  OF 
FEDERAL  EMPLOYEES 

Legal  Authority: 

5  USC  7325;  5  USC  1103;  5  USC  1104 
CFR  Citation: 

5  CFR  734 

Legal  Deadline: 

None 

Abstract: 

OPM  proposes  to  issue  interim 
regulations  pursuant  to  5  USC  7325.  as 
amended  by  the  Hatch  Act  Reform 
Amendments  of  1993.  as  well  as  5  USC 
1103-1104,  regarding  the  political 
activities  which  the  Reform 
Amendments  permit  or  prohibit.  There 
are  no  new  budgetary  effects,  impacts 
such  as  benefits  and  costs,  or 
interagency  or  intergovernmental 
effects. 

Statement  of  Need: 

This  regulation  is  needed  because 
removal  is  the  penalty  for  violation  of 
the  amendments'  political  activity 
prohibitions.  Thus,  Federal  employees 
must  have  an  exact  description  of  the 
political  activities  which  the 
amendments  permit  and  prohibit.  It  is 
anticipated  that  this  regulation  will  not 
result  in  any  significant  costs  to  the 
Government. 

Timetable: 


Action 


Date 


FR  Ota 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Intenm  Final  Rule 

Comment  Penod 

End 


09/23/94    59  FR  48765 
09/23.'94 

11/22,'94 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 


UMI 
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Agency  Contact 

|o-Ann  Chabot 

Attorney 

Office  of  the  General  Counsel 

Office  of  Personnel  Manoftement 

1900  E  St.  NW. 

Washington.  DC  20413 

202  606-1920 

RiN:  3206-AG07 
MLUNO  COM  Mts-ei-r 


PENSION  BENEFIT  GUARANTY 
CORPORATION  (PBGC) 

Statement  of  Regulatory  Priorities 
PBGC  Insurance  Programs 

The  Pension  BeneHt  Guaranty 
Corporation  (PBGC)  administers  two 
insurance  programs  under  title  IV  of  the 
Employee  Retirement  Income  Security 
Act  of  1974.  as  amended  (ERISA):  a 
single-employer  plan  termination 
insurance  program  and  a  multiemployer 
plan  insolvency  insurance  program. 

Under  the  single-employer  insurance 
program,  the  PBGC  has  two  primary 
roles.  First,  when  a  plan  with 
insufficient  assets  to  pay  guaranteed 
benefits  terminates.  PBGC  pays 
participants  and  beneficiaries  their 
guaranteed  benefits  and  any  unfunded 
nonguaranteed  benefits  that  are  payable 
based  on  recoveries  from  employers. 
Second.  PBGC  is  responsible  for 
providing  plan  sponsors  and  plan 
administrators  with  guidance  in 
complying  with  title  IV's  termination 
rules  and  procedures  and  for 
administering  the  plan  termination 
process  (a  process  that  all  terminating 
single-employer  plans  covered  by  title 
IV  must  go  through).  To  finance  itself, 
the  PBGC  is  also  responsible  for 
collecting  premiums  paid  by  covered 
pension  plans  and  employer  liability 
amounts  arising  from  the  termination  of 
plans  without  sufficient  assets  to  pay  all 
plan  benefits. 

In  order  to  carry  out  these  functions, 
the  PBGC  must  issue  regulations 
interpreting  a  number  of  complicated 
statutory  provisions.  The  areas  covered 
include  implementation  of  the 
termination  process,  establishment  of 
procedures  for  the  payment  of 
premiums,  and  assessment  and 
collection  of  employer  liability. 

Under  the  Multiemployer  Insurance 
Program,  as  revised  by  the 
Multiemployer  Pension  Plan 
Amendments  Act  of  1980  (MPPAA). 
PBGC  has  a  more  limited  role  than 
under  the  Single-Employer  Program. 
The  primary  purpose  of  MPPAA  was  to 
strengthen  and  foster  the  continuation 
of  multiemployer  pension  plans  by 
ensuring  that  employers  could  not  avoid 
their  obligation  to  share  in  the  funding 
of  plan  benefits  by  withdrawing  from 
participation  in  a  multiemployer  plan. 
To  this  end,  MPPAA  imposed 
withdrawal  liability  on  an  employer  for 
either  a  partial  or  complete  withdrawal 
from  a  plan.  An  employer's  withdrawal 
liability  is  generally  based  on  its 
allocable  share  of  the  plan's  unfunded 
vested  benefits.  This  liability  is 


calculated,  assessed,  and  collected  by 
the  multiemployer  plan.  Disputes 
arising  from  the  assessment  of  liability 
are  to  be  resolved  first  through 
arbitration  and  then,  if  necessary, 
through  the  courts. 

PBGC's  insurance  function  under 
MPPAA  is  limited  to  the  provision  of 
financial  assistance  (in  the  form  of  a 
repayable  loan)  to  a  plan  that  does  not 
have  sufficient  assets  to  pay  benefits 
currently  due  at  the  guaranteed  level. 
Under  MPPAA,  guaranteed  benefits  are 
generally  less  than  a  participant's  full 
benefit  under  the  plan.  Plan  insolvency 
necessitating  PBGC  financial  assistance 
occurs  infi^quently.  During  fiscal  year 
1993,  PBGC  provided  financial 
assistance  to  only  six  multiemployer 
plans. 

The  multiemployer  regulations  fall 
into  several  general  categories:  (1)  rules 
relieving  potential  administrative 
burdens  imposed  by  the  statute  on 
multiemployer  plans;  (2)  rules  waiving 
or  reducing  employer  withdrawal 
liability  in  certain  limited 
circumstances;  and  (3)  rules  authorizing 
multiemployer  plans  to  adopt  their  own 
rules  in  lieu  of  following  certain  of  the 
statutory  rules. 

Regulatory  Objectives  and  Priorities 

PBGC  regulatory  objectives  and 
priorities  are  developed  in  the  context 
of  the  statutory  purposes  of  title  IV  of 
ERISA:  (1)  to  encourage  the 
continuation  and  mkintenance  of 
voluntary  private  pension  plans,  (2)  to 
provide  for  the  timely  and 
uninterrupted  payment  of  pension 
benefits  to  participants  and 
beneficiaries,  and  (3)  to  maintain  the 
premiums  that  support  the  insurance 
programs  at  the  lowest  possible  levels 
consistent  with  carrying  out  the  PBGC's 
statutory  obligations  (ERISA  section 
4002(a)). 

In  the  context  of  its  regulatory 
program,  the  PBGC  implements  its 
statutory  purposes  by  developing 
regulations  that  are  designed  (1)  to 
assure  the  security  of  the  pension 
benefits  of  workers,  retirees,  and 
beneficiaries,  (2)  to  improve  services  to 
participants  through  more  responsive 
benefit  payment  policies  and 
accelerated  determinations  of  final 
benefits.  (3)  to  ensure  that  the  several 
statutory  provisions  designed  to 
minimize  losses  for  participants  in  the 
event  of  plan  termination  are  fully  and 
effectively  implemented  and  enforced. 
(4)  to  facilitate  the  collection  of  monies 
owed  to  plans  and  to  the  PBGC,  while 
keeping  the  related  costs  as  low  as 
possible  and  (5)  to  simplify  the 


termination  process  for  plans  as  much 
as  possible. 

Legislative  Initiatives 

In  order  to  assure  that  the  PBGC  can 
accomplish  its  statutory  purposes,  the 
Secretary  of  Labor  established  an 
interagency  task  force  in  March  1993. 
The  task  force,  which  was  made  up  of 
representatives  of  PBGC,  the 
Departments  of  Labor,  the  Treasur\  and 
Commerce,  the  Office  of  Management 
and  Budget,  and  the  National  Economic 
Council,  took  a  comprehensive  look  at 
PBGC  insurance.  Based  on  the 
recommendations  of  the  Task  Force,  the 
Administration  sent  to  the  Congress  the 
Retirement  Protection  Act  of  1993  (H.R. 
3396.  introduced  October  28, 1993.  and 
S.  1780.  introduced  November  23. 
1993).  The  Retirement  Protection  Act,  if 
enacted,  would  (1)  accelerate  the 
funding  of  underfunded  single- 
employer  pension  plans,  (2)  phase  out 
the  cap  on  the  variable  rate  portion  of 
the  premium  paid  to  PBGC  by 
underfunded  single-employer  plans.  (3) 
provide  PBGC  with  better  information  to 
prevent  employers  fix>m  escaping  their 
plan  funding  obligations  through 
corporate  transactions.  (4)  provide  better 
information  to  participants  in 
underfunded  plans  on  plan  funding 
status  and  PBGC  guarantees,  and  (5) 
help  assure  that  workers  do  not  lose 
pensions  because  they  have  lost  contact 
with  a  terminating  pension  plan  covered 
by  PBGC.  The  PBGC's  1994  Regulatory- 
Plan  is  consistent  with  the  Retirement 
Protection  Act  and  current  law. 

The  PBGC's  Regulatory  Plan  for 
October  1. 1994,  to  September  30.  1995. 
consists  of  one  significant  regulatory 
action. 


PBGC 


PROPOSED  RULE  STAGE 


187.  CALCULATION  AND  PAYMENT 
OF  UNFUNDED  NONGUARANTEED 
BENEFITS 

Legal  Authority: 

29  use  1302(b)(3);  29  USC  1322(c) 

CFR  Citation:    - 

29  CFR  2623;  29  CFR  2627 

Legal  Deadline: 

None 

Abstract 

The  Pension  Protection  Act  repealed 
ERISA  sections  4049  and  4062(c). 
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Those  provisions  established  new 
employer  liability  to  plan  participants 
and  beneficiaries  in  the  event  of  a 
distress  termination  or  involimtary 
termination  by  the  PBGC  of  a  plan 
without  suffknent  assets  to  pay  all 
benefit  commitments:  the  section  4049 
trust  was  the  vehicle  for  collecting  and 
distributing  these  liability  amounts. 
This  system  proved  flawed  in  several 
respecis. 

In  the  Pension  Protection  Act.  Congress 
created  a  new  scheme  by  which  to 
channel  employer  liability  recoveries  to 
plan  participants  and  beneficiaries 
(amended  ERISA  section  4022(c)). 
Under  new  section  4022(c).  participants 
no  longer  have  a  direct  claim  for 
employer  liability.  Instead,  the  PBGC's 
claim  covers  both  its  shortfall 
(unfunded  guaranteed  benefits)  and 
participants'  losses  (unfunded 
nonguaranteed  benefits  (UNBs)).  In 
turn,  the  PBGC  is  to  pay  a  portion  of 
its  employer  liability  re4:overy  to  pay 
UNBs  to  participants  and  beneficiaries. 

Statemant  of  Need: 

Section  4022(c)  contains  several 
ambiguities  and  also  leaves  to  the 
PBGC  the  development  of  specific  rules 
and  procedures  necessary  to  make  this 
system  work.  Thus,  a  new  regulation 
is  needed  to  implement  these  statutory 
provisions. 

Summary  of  the  Lagat  Basia: 

I'he  PBGC  has  the  authority  to  issue 
rules  and  regulations  necessary  to  carry 
out  the  purposes  of  Title  IV  of  ERISA. 


Aftenvatlvea: 

The  statute  provides  that  the  amounts 
of  UNBs  that  the  PBGC  will  pay  under 
terminated  plans  be  based  upon  the 
amounts  that  the  PBGC  recovers  on  its 
statutory  claims  for  employer  liability 
against  the  sponsors  of  those  plans  and 
the  other  trades  or  businesses  under 
common  control  with  the  plan 
s[>onsors.  However,  the  statute  does  not 
prescribe  when  the  PBGC  is  to  perform 
its  valuation  of  its  recovery  with 
respect  to  a  plan.  There  are  two 
competing  ob)ectives:  (1)  prompt 
payment  to  participants  of  their  UNBs 
and  (2)  precise  calculation  of  benefit 
entitlements.  The  PBGC  could  promote 
prompt  payment  at  the  expense  of 
precision  of  calculation  by  valuing 
recoveries  whenever  the  PBGC  is 
otherwise  ready  to  calculate  benefits 
under  a  plan.  On  the  other  hand,  the 
PBGC  could  promote  precision  of 
calculation  at  the  expense  of  prompt 
payment  by  deferring  valuation  until 
the  collection  process  is  finished,  even 
if  that  means  delaying  benefit 
calculations. 

Anticipated  Costs  and  Benefits: 

Because  of  the  complexities  involved, 
it  may  take  a  long  time  for  the  PBGC 
to  determine  what  its  recovery  will  be. 
In  addition,  it  may  be  difficult  to  value 
a  recovery  in  cases  where  the  PBGC 
receives  assets  other  than  cash  or 
readily  marketable  securities.  Thus,  the 
accuracy  of  the  PBGC's  computation  of 
the  amounts  payable  to  participants 


would  be  enhanced  by  waiting  longer 
to  make  that  computation.  However, 
long  delays  are  not  generally  in  the  best 
interest  of  plan  participants.  The 
regulation  will  attempt  to  balance 
adequacy  of  precision  in  benefit 
determinations,  avoidance  of  increased 
administrative  costs,  and  timely 
poyment  of  benefits. 

Risks: 

Not  applicable. 

Timetable: 
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Action 


Date 


FRCMa 


NPRM 

NPRM  Cotnmeni 
Period  End 


04/0(V9S 
06A)0/95 


Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Peter  H.  Gould 

Senior  Counsel 

Pension  Benefit  Guaranty  Corporation 

Office  of  the  General  Counsel 

1200  K  St.  NVV. 

Washington.  DC  20005-4028 

202  326-4116 

RIN:  1212-AA54 

WLUMG  COOC  7?«»«1-f 


RAILROAD  RETIREMENT  BOARD 
(RRB) 

Statement  of  Regulatory  Priorities 

The  Railroad  Retirement  Board 
administers  a  retirement  program  for 
railroad  workers  and  their  families 
under  the  Railroad  Retirement  Act  of 
1974,  and  an  unemployment  and 
sickness  benefit  program  for  railroad 
workers  under  the  Railroad 
Unemployment  Insurance  Act. 
Regulations  issued  by4he  Railroad 
Retirement  Board  under  these  two 
statutes,  and  certain  Governmentwide 
statutes,  are  contained  in  chapter  II  of 
title  20  of  the  Code  of  Federal 
Regulations. 

The  Board  has  been  involved  in  a 
multiyear  project  to  review,  revise,  and 
update  its  regulations.  During  this 
project,  the  Board  has  published  final 
rules  amending  nearly  all  of  its 
regulations.  In  addition,  there  are 
several  regulations  actively  under 
consideration  by  the  Board  at  this  time. 
The  Board's  short-term  plan  is  to 
publish  final  regulations  to  complete  the 
total  review  and  revision  project 
undertaken  previously. 

The  regulations  issued  by  the  Railroad 
Retirement  Board  are  virtually  all 
interpretive  rather  than  legislative  in 
nature.  These  regulations  are  designed 
to  be  informative  and  to  assist  the 
agency's  constituents  understand  the 
benefit  systems  administered  by  the 
Board.  In  promulgating  regulations,  the 
agency  is  mindful  of  the  burdens  that 
may  be  imposed  on  the  public  and  crafts 
its  regulations  in  such  a  way  as  to 
impose  the  least  possible  burden  on  the 
public.  In  addition,  through  regulation, 
the  Board  makes  every  effort  to  simplify 
and  streamline  administration  of  the 
programs  it  administers.  We  believe  that 
the  Board's  regulatory  review  program  is 
consistent  with  the  priorities  and 
objectives  of  the  Administration. 

RRB 


PROPOSED  RULE  STAGE 


18&  EMPLOYERS  UNDER  THE 
RAILROAD  RETIREMENT  ACT; 
EMPLOYERS  UNDER  THE  RAILROAD 
UNEMPLOYMENT  INSURANCE  ACT 

Legal  Authority: 

45  use  231f;  45  USC  362(1) 

CFR  Citation: 

20  CFR  202;  20  CFR  301 


Legal  Deadline: 
None 

Abstract: 

These  regulations  revise  existing  part 
202  of  the  Board's  regulations  defining 
entities  covered  under  the  Railroad 
Retirement  Act  and  Railroad 
Unemployment  Insurance  Act  to  reflect 
current  law  and  administrative 
determinations  that  have  occurred  since 
the  regulations  were  originally  adopted. 

Statement  of  Need: 

The  Board's  present  regulations  under 
part  202  were,  for  the  most  part, 
adopted  in  the  1930s  and  1940s  and 
do  not  reflect  current  case  law  and  the 
Board's  policy  and  practice  adopted  as 
a  result  of  case-by-case  adjudication. 

Summary  of  the  Legal  Basis: 

The  general  authority  for  issuance  of 
regulations  under  the  Railroad 
Retirement  Act  is  provided  for  in 
section  7(b)(5)  of  the  Act  (45  USC 
231f{b)(5)). 

Alternatives: 
None. 

Anticipated  Costs  and  Benefits: 

There  will  be  no  additional  costs  or 
burdens  imposed  by  this  regulation 
over  and  above  those  imposed  by  the 
statute  or  existing  regulation. 

Risks: 

None. 
Timetable: 


Action 


Date 


FR  Cite 


NPRM 


09/00/95 


Small  Entities  Affected: 
None 

Government  Levels  Affected: 
Federal 

Sectors  Affected: 

40  Railroad  Transportation 

Agency  Contact: 

Thomas  W.  Sadler 
Assistant  General  Counsel 
Bureau  of  Law ' 
Railroad  Retirement  Board 
844  Rush  Street 
Chicago.  IL  60611 
312  751-4513 

RIN:  3220-AA5.1 


RRB 

189.  COMPUTING  EMPLOYEE. 
SPOUSE.  AND  DIVORCED  SPOUSE 
ANNUITIES 

Legal  Authority: 

45  USC  231f[b)(5| 
CFR  Citation: 
20  CFR  226 

Legal  Deadline: 
None 

Abstract 

These  regulations  update  the 
computation  of  retirement  annuities 
under  the  Railroad  Retirement  Act. 

Statement  of  Need: 

The  Board's  present  reguUtions  do  not 
reflect  current  law.  These  regulations 
will  explain  the  computation  of 
retirement  annuities  in  a  manner 
understandable  to  persons  applying  for 
benefits. 

Summary  of  the  Legal  Basis: 

The  general  authority  for  issuance  of 
"  regulations  under  the  Railroad 
Retirement  Act  is  provided  for  in 
section  7(b)(5)  of  the  Act  (45  USC 

231f(b)(5)). 

Alternatives: 

None. 

Anticipated  Costs  and  Benefits: 

There  will  be  no  additional  costs  or 
burdens  imposed  by  this  regulation 
over  and  above  those  imposed  by  the 
statute  or  existing  regulation. 

Risks: 

None. 

Tlmetabte: 


Action 


Data 


FR  Ote 


NPRM  12/0a'94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 


Agency  Contact 

Thomas  W.  Sadler 
Assistant  General  Counsel 
Bureau  of  Law 
Railroad  Retirement  Board 
844  Rush  Street 
Chicago.  IL  60611 
312  751-4513 

RIN:  3220-AA58 
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RRB 

190.  EMPLOYERS'  CONTRIBUTIONS 
AND  CONTRIBUTION  REPORTS 

Legal  Authority: 

45  use  362(1):  45  USC  358(aMl9) 

CFR  Citation: 

20  CFR  345 

Legal  Deadline: 

None 

Alwtract 

These  regulations  describe  how 
experience-rated  contributions  are 
determined  under  the  Railroad 
Unemployment  Insurance  Act. 

Statement  of  Need: 

The  Board  is  required  by  statute  to 
adopt  a  regulation  to  cover  the 
computation  of  the  experience-based 
rate  in  cases  involving  mergers,  sales 
and  partitions. 

Summary  of  the  Legal  Basis: 

The  general  authority  for  issuance  of 
regulations  under  the  Railroad 
Unemployment  Insurance  Act  is  45 
USC  362(1).  Additional  authority  with 
respect  to  this  part  is  found  at  45  USC 
358(a)(19). 

Alternatives: 
None. 

Anticipated  Coats  and  Benefits: 

There  will  be  no  additional  costs  or 
burdens  imposed  by  this  regulation 
over  and  above  those  imposed  by  the 
statute  or  existing  regulation. 

Rislts: 

None. 

Timetable: 


Action 


FR  Cite 


NPRM 


03AXV95 


Small  Entitles  Affected: 
None 

Government  Levels  Affected: 

Federal 

Agency  Contact- 
Thomas  VV.  Sadler 
Assistant  General  Counsel 
Bureau  of  Law 
Railroad  Retirement  Board 
844  Rush  Street 
Chicago.  IL  60611 
312  751-4513 

RW:  3220-AA79 


RRB 


FINAL  RULE  STAGE 


191.  RECOVERY  OF  OVERPAYMENTS 

Legal  Authority: 
45  USC  23 If 
CFR  Citation: 
20  CFR  255 

Legal  Deadline: 

None 

Abstract 

Fart  255  is  being  revised  to  clarify 
when  and  how  erroneous  payments 
must  be  recovered  under  the  Railroad 
Retirement  Act. 

Statement  of  Need: 

The  Board's  present  regulations  do  not 
reflect  current  Board  policies  with 
respect  to  waiver  of  overpayments 
under  the  RRA.  Railroad  retirement 
annuitants  should  be  made  aware  of 
such  policies.  This  regulation  will 
clarify  the  Board's  policy  and  practice 
with  respect  to  debt  collection. 

Summary  of  the  Legal  Basis: 

The  general  authority  for  issuance  of 
regulations  under  the  Railroad 
Retirement  Act  is  provided  for  in 
section  7(b)(5)  of  the  Act  (45  USC 
231f(b)(5)). 

Alternatives: 

None. 

Anticipated  Costs  and  Benefits: 

This  regulation  should  result  in  savings 
in  administrative  costs  associated  with 
protests  and  appeals  in  debt  recovery 
cases. 

Risks: 

None. 
Timetable: 


Action 


FROte 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


09/19/91 
10/21/91 


56  FR  47426 
56  FR  47426 


12AXV94 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 

Federal 


Agency  Contact 

Thomas  W.  Sadler 
Assistant  General  Counsel 
Bureau  of  Law 
Railroad  Retirement  Board 
844  Rush  Street 
Chicago,  IL  60611 
312  751-4513 

RIN:  3220-AA44 


RRB 

192.  EMPLOYEES  UNDER  THE 
RAILROAD  RETIREMENT  ACT 

Legal  Authority: 

45  USC  231  f:  45  USC  362(1) 

CFR  Citation: 

20  CFR  203 

Legal  Deadline: 

None 

Abstract 

These  regulations  revise  existing  part 
203  of  the  Board's  regulations  defining 
employees  covered  under  the  Railroad 
Retirement  Act  and  Railroad 
Unemployment  Insurance  Act  to  reflect 
current  law  and  administrative 
determinations  that  have  occurred  since 
the  regulations  were  originally  adopted. 

Statement  of  Need: 

The  Board's  present  regulations  under 
part  203  were,  for  the  most  part, 
adopted  in  the  1930s  and  1940$  and 
do  not  reflect  current  case  law  and  the 
Board's  policy  and  practice  adopted  as 
a  result  of  case-by-case  adjudication. 

Summary  of  the  Legal  Basis: 

The  general  authority  for  issuance  of 
regulations  under  the  Railroad 
Retirement  Act  is  provided  for  in 
section  7(b)(5)  of  the  Act  (45  USC 
231f(b)(5)). 

Alternatives: 

None. 

Anticipated  Costs  and  Benefits: 

There  will  be  no  additional  costs  or 
burdens  imposed  by  this  regulation 
over  and  above  those  imposed  by  the 
statute  or  existing  regulation. 

Risks: 

None. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/05/89    54  FR  318 
02A)6/89    54FR318 

09/00/95 


Snatt  Entities  Affectadt 

None 

Govemmem  Leweta  Affected: 

State,  Federal 

Sectors  Aftectedr 

40  Railroad  Transportation 
Agency  Contact 

Thomas  W.  Sadler 
Assistant  General  Counsel 
Bureau  of  Law 
Railroad  Retirement  Board 
844  Rush  Street 
Chicago,  IL  60611 
312  751-4513 
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RIN:  322(>-AA52 


RRB 

193.  SURVIVOR  ANNUITY 
COMPUTATIONS 

Legal  Authority: 

45  USC  231f(fl(5) 

CFR  Citatton: 

20  CFR  228 

Legal  Deadline: 

None 


Abstract 

These  regulations  update  the 
computation  of  survivor  annuities 
under  the  Railroad  Retirement  Act. 

Statement  of  Need: 

The  Board's  present  regulations  do  not 
reflect  current  law.  These  regnlations 
will  explain  the  computation  of 
survivor  annuities  in  a  manner 
understandable  to  individuals  applying 
for  benefits. 

Summary  of  the  Legal  Basis: 

The  general  authority  for  issuance  of 
regulations  under  the  Railroad 
Retiremrait  Act  is  provided  for  in 
section  7fb)f5j  of  the  Act  f45  USC 
231f(bK5». 

Altemathres: 

None. 

Anticipated  Costs  and  Benefits: 

There  will  be  no  additional  costs  or 
burdens  imposed  by  this  regulation 
over  aid  above  those  impo^  by  the 
statute  or  existing  regulation. 

Risks: 

None. 


Action 


FR  ate 


NPRM 

NPRM  Comment 

Period  EncT 
Final  Action 


09/30/93 
T1  An/93 

12f00«4 


58  FR  51024 
58  FR  51024 


Small  Errtities  Affectadc 
None 

Government  Levels  Affected^ 
None 

Agency  Contact 

Thomas  VV.  Sadler 
Assistant  General  Coiuisel 
Bureau  of  Law 
Railroad  Retirement  Board 
844  Rush  Street 
Chicago,  IL  60611 
312  751-4513 

RIN:  3220-AA59 

BIUJNC  cooc  7Me-01-«- 
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SMALL  BUSINESS  ADMINISTRATION 
(SBA) 

Statement  ol  Regulatory  Piionties 

In  formulating  its  Regulatory  Plan  for 
the  Hscal  year  1995.  the  Small  Business 
Administration  (SBA)  is  mindful  of  the 
goals  given  to  it  by  the  President:  to 
increase  the  availability  of  capital  to 
small  business  owners,  to  ease  the 
burden  of  regulation  and  paperwork  on 
small  business,  and  to  streamline  the 
Agency  so  that  it  can  more  effectively 
help  create  jobs  and  promote  economic 
development. 

In  the  financial  assistance  area.  SBA 
will  focus  on  improvement  of  its 
Guaranteed  Loan.  CertiTied 
Development  Company,  and  Small 
Business  Investment  Company 
programs.  The  burden  of  regulation  will 
be  eased  by  changes  in  its  required 
documentation  and  procedures  for  its 
Guaranteed  Loan  and  Disaster  Loan 
programs.  To  help  with  streamlining. 
SBA  will  revamp  its  existing  regulations 
for  the  section  8(a)  program  (for  socially 
and  economically  disadvantaged  firms), 
for  Small  Business  Development 
Centers,  and  for  size  determinations. 

One  proposed  rule  would  augment 
the  infusion  of  capital  into  the  small 
business  community  by  reducing  the 
scope  and  complexity  of  the  "alter  ego 
rule."  This  would  relieve  restrictions  on 
small  business  applicants  who  seek  SBA 
fmancial  assistance  through  their  real 
estate  holding  afTiliates.  SBA  also 
intends  to  propose  rules,  analogous  to 
those  in  its  section  7(a)  Certified 
Lenders  Program,  to  expedite  the 
processing  of  loans  made  to  small 
businesses  by  Certified  Development 
Companies. 

SBA  is  presently  in  the  midst  of 
program-wide  revisions  to  its 
regulations  governing  Small  Business 
Investment  Companies  (SBICs).  These 
revisions  are  designed  to  make  the  SBIC 
program  more  responsive  to  the  needs  of 
the  financial  marketplace.  Several  of 
these  rules  have  already  been  finalized, 
including  regulations  creating  a  new 
form  of  leverage  as  well  as  other 
changes  in  SBA's  administration  of  the 
SBIC  Program.  Another  rule  yet  to  be 
promulgated  would  eliminate,  for 
nonleveraged  SBICs.  certain  regul.-»ory 
requirements  no  longer  needed  for 
protection  of  SBA's  creditor  position. 

SBA  plans  to  review  and  improve  its 
documentation  and  procedures  for  the 
section  7(a)  and  Disaster  Loan  programs. 
These  improvements  may  well  lead  to 
regulatory  changes,  as  well  as  revisions 
to  existing  standard  operating 


procedures.  Another  major  objective 
will  be  efforts  to  eliminate  any 
unnecessary  regulatory  burdens  that 
inhibit  the  growlh  and  productivity  of 
small  business.  To  this  end,  SBA 
continues  to  undertake  broad-based 
periodic  reviews  of  its  existing  programs 
to  identify  regulations  that  are  overly 
complicated  or  unduly  burdensome  or 
that  create  other  impediments  to 
economic  growth  in  the  small  business 
sector. 

As  a  result  of  this  review  process. 
SRA  has  decided  to  modify  key  rules  in 
several  programs.  It  has  already  taken 
action  to  amend  its  media  or  "opinion 
molder"  rulelo  permit  applicants 
engaged  in  media  or  media-related 
industries  to  receive  financial  assistance 
from  SBA.  In  addition  to  simplifying 
enforcement  efforts,  this  revision  is 
intended  to  promote  job  growth  and 
economic  development  by  making 
financial  assistance  available  to  a  larger 
number  of  small  businesses. 

SBA  is  contemplating  several  wide- 
ranging  revisions  to  its  rules  governing 
the  section  8(a)  program.  Chief  among 
these  is  a  rulemaking,  abstracted  below, 
designed  to  attune  the  section  8(a) 
program  more  closely  to  the  realities  of 
the  commercial  environment  in  which  it 
is  intended  to  operate.  Under  the 
proposal,  restrictions  on  self-marketing 
would  be  lessened,  and  the  capacity  of 
section  8(a)  firms  to  raise  capital  would 
be  increased  by  permitting  owners  to 
pledge  their  interests  in  such  firms  as 
collateral  without  adversely  affecting 
their  eligibility  status. 

SBA  will  publish  a  rulemaking, 
abstracted  below,  to  clarify  Agency 
policy  with  respect  to  its  Small  Business 
Development  Center  Program  and  to 
establish  a  framework  for  its  effective 
and  efficient  operation. 

SBA  will  also  initiate  several 
rulemakings  to  update  and  to  simplify 
the  size  standards  governing  eligibility 
to  participate  in  a  broad  range  of  SBA 
programs,  including  those  in  which 
Government  procurements  are  set  aside 
for  competition  by  small  business.  One 
such  rule  would  simplify  the  size 
determination  process  by  reducing 
significantly  the  number  of  size 
standards  employed  to  determine  an 
entity's  size  status. 

In  its  role  as  advocate  for  small 
business,  SBA  continues  to  monitor 
vigilantly  and  seek  enforcement  of  the 
Regulatory  Flexibility  and  Paperwork 
Reduction  Acts  as  they  impact  upon 
small  business.  SBA  also  has 
commenced  a  project  with  the  Office  of 
Information  and  Regulatory  Affairs  to 


encourage  Federal  agencies  to  engage  in 
a  serious  effort  to  reduce  the  burdens 
imposed  by  Government  regulations  on 
small  business.  Forums  attended  by 
senior  representatives  of  six  Federal 
agencies  were  held  in  March  and  in  July 
1994.  A  number  of  industry-specific 
working  groups  established  in 
conjunction  with  these  forums  are 
concentrating  on  improvements  not 
only  to  the  regulatory  processes  of  the 
agencies  involved,  but  also  to  specific 
regulations  that  are  unduly  burdensome 
for  thoKP  industries.  This  effort  is 
ongoing  and  should  produce  tangible 
benefits  during  fiscal  year  1995. 

SBA 


PROPOSED  RULE  STAGE 


194.  SMALL  BUSINESS 
DEVELOPMENT  CENTERS 

Legal  Authority: 

PL  96-302;  PL  98-395;  PL  103-81 

CFR  Citation: 

13CFR129 

Legal  Deadline: 

None 

Abstract: 

Comprehensive  regulations  governing 
the  Small  Business  Development  Center 
Program. 

Statement  of  Need: 

The  SBDC  program  creates  a 
partnership  between  SBA  and 
organizations  operating  the  SBDC 
networks  for  the  provision  of  business 
development  and  technical  assistance 
to  small  businesses  in  order  to  promote 
growth,  expansion,  innovation, 
increased  productivity  and 
improvements  in  management.  The 
SBDC  program  has  been  operating 
under  direct  statutory  authority  without 
regulations.  SBA  is  proposing  these 
regulations  to  establish  a  framework  for 
its  effective  and  efficient  operation. 
Many  of  the  provisions  set  forth  in  this 
proposed  rule  are  contained  in  or  have 
arisen  from  legislative  enactments  or 
formalize  current  procedures  used  since 
the  program's  inception  in  1980. 

Summary  of  the  Legal  Basis: 

The  SBDC  program  is  administered 
pursuant  to  section  21  of  the  Small 
Business  Act.  Public  Law  102-366.  the 
Small  Business  Credit  and  Business 
Opportunity  Enhancement  Act  of  1992. 


prohibited  SBA  from  issuing  any  rules 
for  the  SBDC  program  prior  to 
submission  and  approval  by  Congress. 
Public  Law  lO^-Sl.  enacted  on  August 
13,  1993,  removed  this  prohibition. 

Alternatives: 

This  rulemaking  codifies  existing  SBA 
practice  and  procedure. 

Anticipated  Costs  and  Benefits: 
This  is  a  statutorily  mandated  program 
the  costs  of  which  are  reflected  in  the 
annual  appropriation.  It  is  intended  to 
provide  aid  to  a  broad  spectrum  of 
small  businesses.  Benefits  from  the 
provision  of  such  assistance  will  accrue 
to  the  general  economy  in  the  form  of 
new  jobs  and  increased  tax  revenues. 

Risks: 

This  regulation  addresses  no  risks  to 
the  public  health  and  safety  or  to  the 
environment. 

Timetable: 


Legal  DeadHne: 

None 

Abstract: 


Action 


MPRM  12/00/94 

Small  Entra«s  Affected: 

Businesses.  Organizations 
Government  Levels  Affected: 

Federal 

Agency  Contact: 

Johnnie  L  Albertson 
Associate  Administrator  for  Small 
Business  Development  Centers 
Small  Business  Administration 
409  Third  Street  SW. 
Washington,  DC  20416 
202  205-6766 

RIN:  3245-AB17 

SBA 

195.  MINORiTY  SMALL  BUSINESS 
AND  CAPITAL  OWNERSHIP 
DEVELOPMENT  PROGRAM; 
ELIGIBILITY  AND  CONTRACTUAL 
ASSISTANCE 

Legal  Authority: 

15  use  634(b)(6);  15  USC  636(ii;  15 
use  637ra):  15  USC  6a7(d);  PL  99-661, 
sec  1207;  PL  100-656;  PL  101-37;  PL 
101-574 

CFROtatton: 
13  CFR  124 


This  rule  is  an  amendment  to  the 
program  regulations  governing  appeals 
of  denials  of  program  admission, 
graduation,  and  termination  actions, 
and  denials  of  requests  for  waiver  of 
the  requirement  that,  subject  to  certain 
conditions,  an  8(a)  contract  must  be 
performed  by  the  contractor  to  which 
it  was  awarded. 

Statement  ol  Hee± 

This  proposal  amends  several  sections 
of  SBA's  regulations  governing  the 
.section  8(a)  Program,  including 
restrictions  on  self-marketing; 
procedures  for  eligibility  determination 
appeals,  graduation  and  tf  nr.ination 
proceedings;  use  of  owTiership  interests 

as  collateral;  receipt  of  contract  awards 

PR  Cite        in  excess  of  a  firm's  support  level  and 
the  methodology  for  vaJuating 
indefinite  quantity,  indefinite  delivery 
contracts  for  complying  with 
competition  threshold  requirements. 
Many  of  these  revisions  are  required  to 
attune  the  Program  more  closely  to  the 
realities  of  the  commercial  environment 
in  which  it  must  operate.  Other 
revisions,  concerning  the  eligibility 
status  of  concerns  owned  by 
community  development  corporations 
and  criteria  governing  joint  venture 
eligibility  for  small  disadvantaged 
business  set  asides  and  evaluation 
preferences,  are  being  implemented  in 
response  to  statutes  or  court  decisions. 

___    Summary  of  the  Legal  Basis: 

These  regulations  implement  section 
8(a)  of  the  Small  Business  Act.  The 
revision  concerning  program  eligibility 
for  firms  owned  by  community 
development  companies  is  authorized 
by  Section  626(a)(2)  of  Public  Law  97- 
35;  that  concerning  joint  venture 
eligibility  is  mandated  by  a  court 
decision  requiring  SBA  to  exercise 
jurisdiction  over  such  matters. 


Alternatives: 

The  revisions  proposed  amend  existing 
provisions  of  SBA's  program 
regulations. 


Anticipated  Costs  and  Benefits: 

This  rulemaking  is  designed  to  efteu 
programmatic  changes  in  SBA's  section 
8(a)  Program  and  will  affect  that  sector 
of  the  small  business  commtmity 
designated  as  socially  and  economically 
disadvantaged.  As  such,  no  costs,  other 
than  administrative,  will  be  incurred  by 
SBA.  Benefits  accruing  to  the  targeted 
business  community  and  to  the 
economy  in  general  include 
enhancement  of  program  opportunities, 
the  creation  of  jobs  and  increased  tax 
revenues. 

Risi(S: 

The  rulemaking  addresses  no  risk  to  the 
public  health  and  safety  or  to  the 
environment. 

TimetatJie: 


Action 


Oals 


FR  Gita 


Small  Entities  Affected: 

Businesses 

Government  Levels  Affected: 

Federal 

Procurement: 

This  is  a  procurement-related  action  for 
which  there  is  a  statutory  requirement. 
There  is  no  paperwork  btixden 
associated  with  this  action. 

Agency  Contact: 

Herbert  L.  Mitchell 

Associate  Administrator  for  Minority 

Small  Business  and  Capital  Ownership 

Development 

Small  Business  Administration 

409  Third  Street  SW. 

8th  Floor 

Washington.  DC  20416 

202  205-6410 

RIN:  3245-AC30 

BILLING  CODE  802S-01-F 


UMI 
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COMMODITY  FUTURES  TRADINQ 
COMMISSION  (CFTC) 

Statement  of  Regulatory  Priorttias 

The  regulatory  ob)ectives  of  the 
Commodity  Futures  Trading 
Commission  are  to  ensure  that  the 
commodity  futures  and  option  markets 
remain  competitive  and  respond  to 
luiderlying  supply  and  demand  factors 
by  detecting  and  preventing  threats  of 
price  manipulation,  abusive  trading 
practices,  fraud  and  other  market 
disruptions,  safeguarding  the  Hnancial 
soundness  of  those  markets,  and 
providing  for  appropriate  customer 
protection  of  those  who  trade  on  those 
markets.  Futures  markets  that  are  hee  of 
manipulation  and  other  anticompetitive 
forces  can  most  effectively  perform  their 
vital  economic  functions  of  price 
'iscovery  and  risk  transfer.  To  these 
ends,  the  Commission's  objectives 
include  protection  of  customer  funds, 
ensuring  the  fmancial  integrity  of 
regulated  intermediaries,  and  protection 
of  customers  from  abusive  trade 
practices. 

CFTC 


PROPOSED  RULE  STAGE 


196.  PROHIBITION  ON  VOTING  BY 
INTERESTED  MEMBERS 

Legal  Authority: 

7  use  7a(17)  (Supp  IV  1992) 

CFR  Citation: 

17  CFR  1.67 

Legal  Daadlina: 

None 

Abstract 

The  regulation  will  implement  the 
provisions  of  section  217  of  the  Futures 
Trading  Practices  Act  of  1992  which 
require  contract  markets  to  adopt  rules 
to  avoid  conflicts  of  interest  in 
deliberations  and  voting  by  members  of 
the  governing  board  and  disciplinary 
and  other  oversight  committees.  The 
rulemaking  will  define  the 
relationships  between  a  named  party  in 
interest  and  a  member  of  the  governing 
board  or  committee  which  would 
require  abstention  from  deliberations 
and  voting.  The  rulemaking  also  will 
provide  guidelines  on  situations  which 
would  require  a  member  to  abstain 
from  voting  on  a  significant  action 
because  of  a  substantial  financial 
interest  in  the  outcome  of  the  vote 


based  on  positions  held  personally  or 
at  an  affiliated  firm,  as  well  as  other 
matters  addressed  by  the  statute.  The 
action  will  potentially  impact  the 
selection  and  composition  of  contract 
market  governing  boards  and 
committees. 

Statenient  of  Need: 

The  regulation  will  implement  the 
provisions  of  section  217  of  the  Futures 
Trading  Practices  Act  of  1992  which 
require  contract  markets  to  adopt  rules 
to  avoid  conflicts  of  interest  in 
deliberations  and  voting  by  members  of 
the  governing  board  and  disciplinary 
and  other  oversight  committees.  The 
rulemaking  will  define  the 
relationships  between  a  named  party  in 
interest  and  a  member  of  the  governing 
board  or  committee  which  would 
require  abstention  hom  deliberations 
and  voting.  The  rulemaking  also  will 
provide  guidelines  on  situations  which 
would  require  a  member  to  abstain 
horn  voting  on  a  significant  action 
because  of  a  substantial  financial 
interest  in  the  outcome  of  the  vote 
based  on  positions  held  personally  or 
at  an  affiliated  firm,  as  well  as  other 
matters  addressed  by  the  statute.  The 
action  will  potentially  impact  the 
selection  and  composition  of  contract 
market  governing  boards  and 
committees.  This  rulemaking  will 
further  the  regulatory  objective  of 
oversight  of  contract  markets  so  as  to 
assure  that  the  markets  remain  open, 
competitive  and  efficient. 

Alternatives: 

These  rules  are  required  by  statutory 
mandate  set  forth  in  the  Futures 
Trading  Practices  Act  of  1992.  The 
Commission  intends  to  pursue  this 
rulemaking  to  achieve  rules  that  will 
fulfill  this  statutory  mandate  in  a  cost- 
effective  manner. 

Anticipated  Costs  and  Benefits: 

As  a  financial  regulator,  the 
Commission  is  acutely  aware  of  the 
costs  of  regulation.  Throughout  its 
history,  the  Commission  has  taken  into 
account  the  costs  of  its  proposed 
regulations  in  order  to  ensure  that  the 
benefits  of  its  regulations  outweigh  the 
costs.  To  date,  we  know  of  no 
Commission  regulation  that  adversely 
affected  small  entities  as  defined  under 
the  Regulatory  Flexibility  Act,  5  U.S.C. 
601-611  (1988). 

Timetable: 


Action 


Date 


FR  ate 


Action 


Date 


FR  Cite 


NPRM 


12/00/94 


NPRM  Comment 

Period  End 
Final  Action 


01/00/95 

04A)0/95 
Small  Entities  Affected: 
None 

Government  Levels  Affected: 
None 

Agency  Contact 

Unda  Kurjan 

Special  Counsel 

Division  of  Trading  and  Markets 

Commodity  Futures  Trading  Commission 

2033  K  Street  NW. 

Washington,  DC  20581 

202  254-8955 

RIN:  3038-AB03 
CFTC 


RNAL  RULE  STAGE 


197.  REVIEW  OF  COMMISSION 
DISCLOSURE  REQUIREMENTS 
CONCERNING  COMMODITY  POOL 
OPERATORS 

Legal  Auttiority: 

7  use  2:  7  use  6b;  7  USC  6c:  7  USC 
61:  7  USC  6m;  7  USC  6n;  7  USC  6o: 
7  USC  12a 

CFR  Citation: 

17  CFR  4.21;  17  CFR  4.31;  17  CFR  4.10 

Legal  Deadline: 

None 

Abstract: 

The  Commission  will  review  its 
requirements  concerning  disclosure 
materials  to  be  provided  pool 
participants  and  customers  of 
commodity  trading  advisors  with  a 
view  toward  simplifying  the  disclosure 
process,  reducing  any  unnecessary 
burdens,  and  harmonizing  the 
Commission's  disclosure  requirements 
with  those  of  other  domestic  and 
international  regulators. 

Statement  of  Need: 

The  proposed  amendments  reflect  the 
Commission's  experience  in  applying 
the  disclosure  requirements  set  forth  in 
part  4  of  the  Commission's  rules  and 
significant  evolution  in  the  purposes, 
structure  and  activities  of  the  managed 
funds  marketplace.  These  proposed 
modifications  of  the  CPO  and  CTA 
disclosure  framework  are  designed  to 
achieve  greater  simplicity,  focus  and 


clarity  in  performance  history 
presentations;  streamlining  of  other 
required  disclosures;  and  a  more 
concise  and  readable  format  for 
disclosure  documents.  They  are 
intended  to  further  regulatory  priorities 
by  ensuring  that  full  disclosure  is  made 
to  customers  while  reducing 
unnecessary  burdens  upon  commodity 
pool  operators  and  commodity  trading 
advisors  and  simplifying  the  disclosure 
process  for  all  participants. 

Based  upon  more  than  fifteen  years  of 
experience  with  administering  the  part 
4  disclosure  framework  for  CPOs  and 
CTAs,  the  Commission  has  undertaken 
a  comprehensive  review  of  the 
disclosure  requirements  for  CPOs  and 
CTAs  to  identify  areas  in  which  the 
regulatory  structure  can  be  streamlined 
or  simplified,  while  continuing  to 
provide  appropriate  customer 
protection.  The  amendments  have  three 
major  purposes:  (1)  simplification  of 
past  performance  disclosures;  (2) 
reduction  of  required  disclosures  as  to 
matters  of  secondary  relevance,  such  as 
litigation  history,  business  background 
and  conflicts  of  interest;  and  (3) 
clarification  and  modernization  of 
various  requirements.  Disclosure 
documents  would  be  required  to 
contain  a  table  of  contents.  General 
information  concerning  the  pool, 
including  the  break-even  point,  would 
be  required  to  be  set  forth  in  the 
forepart  of  the  document.  The  number 
and  content  of  various  previously 
required  bold-face  "boilerplate" 
cautionary  statements  would  be 
reduced  and  all  information  voluntarily 
provided  would  be  required  to  follow 
the  relevant  required  disclosures. 

Alternatives: 

Changes  are  also  proposed  to  generally 
facilitate  pool  offerings,  particularly 
with  respect  to  areas  of  overlap  or 
potential  inconsistency  with  Securities 
and  Exchange  Commission  (SEC)  rules. 
Thus,  under  the  revisions,  CPOs  may 
update  pool  disclosure  documents 
every  9  months,  consistent  with  SEC 
requirements,  rather  than  every  6 
months,  as  under  current  CFTC  rules. 
hi  addition,  CPOs  may  provide 
accredited  investors  with  a  notice  of 
intended  offering  and  term  sheet,  prior 
to  delivery  of  a  disclosure  document. 

Similar  changes  are  proposed  to  be 
made  to  the  requirements  applicable  to 
CTA  disclosure  documents. 

Anticipated  Costs  and  Benefits: 

As  a  financial  regulator,  the 
Commission  is  acutely  aware  of  the 
costs  of  regulation.  Throughout  its 


history,  the  Commission  has  taken  into 
account  the  costs  of  its  proposed 
regulations  in  order  to  ensure  that  the 
benefits  of  its  regulations  outweigh  the 
costs.  To  date,  we  know  of  no 
Commission  regulation  that  adversely 
affected  small  entities  as  defined  under 
the  Regulatory  Flexibility  Act.  5.  U.S.C. 
601-611  (1988). 

Timetat>le: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


05/16/94    59  FR  25351 
08/17/94 


01/00/95 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Barbara  S.  Gold 

Assistant  Chief  Counsel 

Division  of  Trading  and  Markets 

Commodity  Futures  Trading  Commission 

2033  K  Street  NW. 

Washington,  DC  20581 

202  254-8955 

RIN:  3038-AA74 

CFTC 

19&  RISK  ASSESSMENT  FOR 
HOLDING  COMPANY  SYSTEMS 

Legal  Authority: 

7  USC  6f(c)  (Supp  IV  1992) 

CFR  Citation: 

17  CFR  1.14;  17  CFR  1.15 

Legal  Deadline: 

None 

Abstract: 

The  Commission  is  prop>osing  risk 
assessment  regulations  which  would 
require  futures  commission 
merchants(l)  to  provide  reports  to  the 
.Commission  regarding  the  activities  of 
affiliated  persons  that  are  reasonably 
likely  to  affect  materially  the  financial 
or  operational  condition  of  such 
entities;  and  (2)  to  obtain  certain 
information  and  make  and  keep  certain 
records  concerning  their  policies, 
procedures  or  systems  for  monitoring 
and  controlling  financial  and 
operational  risks  to  them  resulting  from 
the  activities  of  affiliated  persons.  The 
Commission  has  held  discussions  with 
the  Securities  and  Exchahge 
Commission  regarding  the  operation  of 
their  temporary  risk  assessment 
regulations  in  an  effort  to  avoid 


unnecessary  duplication  and  sought 
input  from  other  financial  regulators. 

Staten>ent  of  Need: 

The  proposed  rules,  authorized  by 
Congress  in  section  229  of  the  Futures 
Trading  Practices  Act  of  1992,  Public 
Law  102-546,  106  Stat.  3590  (1992), 
would  enhance  the  Commission's 
financial  surveillance  program  by 
providing  the  Commission  with  access 
to  information  concerning  the  activities 
of  affiliates  of  registered  futures 
commission  merchants  (FCMs)  whose 
activities  are  reasonably  likely  to  have 
a  material  impact  on  the  financial  or 
operational  condition  of  the  FCM.  As 
proposed,  these  rules  would  require 
registered  FCMs  to  maintain  certain 
records  concerning  the  financial 
activities  of  such  material  affiliates,  to 
file  certain  information  with  the 
Commission  on  an  annual  and 
quarterly  basis  and  to  provide 
additional  information  to  the 
Commission  upon  the  occurrence  of 
specified  events.  The  records  required 
to  be  maintained  and  the  information 
required  to  be  filed  routinely  include, 
among  other  things,  an  organizational 
chart,  risk  management  policies, 
financial  statements,  securities  and 
commodity  position  data,  financial 
instrument  holdings,  credit  extensions, 
and  information  regarding  positions  of 
affiliates  carried  by  FCMs.  Additional 
information  may  be  required  upon  the 
occurrence  of  a  reduction  in  the  FCMs 
adjusted  net  capital  or  the  parent 
company's  stockholders'  equity,  large 
outflows  of  the  FCM's  assets  or  large 
losses  in  positions  of  affiliates  carried 
by  the  FCM,  changes  in  an  affiliate's 
credit  or  capital  rating,  and  an  FCM's 
agreement  to  guarantee  the  obligations 
of  an  affiliate. 

The  Commission  views  these  rules  as 
necessary  to  fulfill  its  objectives  of 
protecting  customer  funds  and  ensfiring 
financial  integrity  of  regulated" 
intermediaries-  The  rules  are  intended 
to  enhance  the  safeguards  of  customer 
funds  by  providing  the  Commission 
with  increased  access  to  material 
information  concerning  the  operations 
of  affiliates  of  the  FCM  whose  activities 
may  expose  the  FCM  to  financial  or 
operational  risks.  The  new  statutory 
authority  under  which  these  rules  are 
proposed  recognizes  that,  as  illustrated 
by  the  experience  of  the  CFTC  and 
other  regulators  with  several  recent 
failures  of  regulated  brokerage  firms, 
the  operations  of  regulated  FCMs  may 
be  materially  a^ected  by,  and  only 
understood  in  conjunction  with,  the 
activities  of  afliliated  entities,  many  of 
which  may  be  unregulated. 


UMI 
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Concomitantly,  the  eftBCtiveoess  of 
ongoing  Gxuncial  oversight  programs 
may  depend  upon  access  to  information 
concerning  risks  to  the  FCM  creatod  by 
affiliate  activity,  and  tha  efficacy  of 
regulatoiy  respooMa  to  financial 
problems  at  the  regulated  entity  may 
be  enhanced  by  access  to  information 
concerning  relevant  affiliate  activity. 

Altamalivvs: 

The  propokials  provide  alternative 
filing  options  for  an  FCM  that  is  also 
a  securities  broker-dealer,  or  that  is  part 
of  a  holding  company  with  affiliates 
subject  to  the  oversi^t  of  a  Federal 
banking  agency.  State  insurance 
commission  or  a  foreign  regulator  with 
which  the  Commission  has  an 
information-sharing  agreement  to  avoid 
duplicative  reporting  burdens.  The  staff 
has  also  consulted  extensively  with 
other  financial  regulators,  and 
continues  to  do  so.  to  explore  the 


extent  to  wbich  they  may  share  with 
the  Commission  on  a  confidential  basis 
relevant  risk  assessment  infonnation 
coix^rQing  entities  subiect  to  their 
supervision  so  as  to  reduce  duplicative 
requirements. 

Afitlcipeied  Costs  and  OewefWs; 

As  a  financial  regulator,  the 
Commission  is  acutely  aware  of  the 
costs  of  regulation.  Throughout  its 
history,  the  Commission  has  taken  into 
account  the  costs  of  its  proposed 
regulations  in  order  to  ensure  that  the 
benefits  of  its  regulations  outweigh  the 
costs.  To  date,  we  know  of  no 
Commission  regulation  that  adversely 
affected  small  entities  as  defined  under 
the  Regulatory  Flexibility  Act.  5  U.S.C. 
601-611  (1988). 

Timetable: 


Action 


FRCNa 


NPRMCommem 

Period  End 
Interim  Final  Rule 
Final  Action 


07/01/94 

1(M)(V94 
03/00/96 


None 


EmWes  Aftaded: 

warn  W^BV^P^F    W^tn  P^^^^V^^W* 


AetkNi 


FR  Ctla 


NPRM 


03/01/94    S9FR9689 


Qovemment  t.evels  Affected. 

None 

Agency  Contact 

Lawrence  T.  Eckeit 

Attorney  Advisor 

Division  of  Trading  and  Markets 

Commodity  Futures  Trading  ComniLssion 

2033  K  Street  NW. 

Washington.  DC  20S81 

202  254-8955 

RIN:  3038-ABOl 
•«.UNO  COM  SMvet.* 


CONSUMER  PRODUCT  SAFETY 
COMMISSION  (CPSC) 

Statement  of  Regulatory  Priorities  for 
Fiscal  Year  1995 

The  U.S.  Consumer  Product  Safety 
Commission  (CPSC)  is  charged  with 
protecting  the  public  against 
unreasonable  risks  of  injury  and  death 
associated  with  consumer  products.  The 
Commission  has  four  methods  by  which 
to  achieve  this  objective:  participation 
in  developing  or  revising  voluntary 
product  safety  standards,  development 
of  mandatory  product  safety  si&ndards. 
development  of  mandatory  corrective 
actions,  or  development  of  information 
and  education  campaigns. 

In  determining  which  of  these 
methods  to  use  in  the  case  of  a 
particular  product,  the  Commission 
gathers  the  best  available  data  on  the 
nature  and  extent  of  the  hazard  posed 
by  the  product.  This  information  is 
analyzed  to  determine  bow  best  to 
reduce  the  hazard.  In  determining  what 
priority  to  give  a  particular  hazard 
reduction  effort,  the  Commission  is 
required  by  its  rules  to  consider  the 
following  general  criteria: 

•  frequency  and  severity  of  injury 

•  causality  of  injury 

•  chronic  illness  and  future  injuries 

•  cost  and  benefit  of  CPSC  action 

•  unforeseen  nature  of  the  risk 

•  vulnerability  of  the  population  at  risk 

•  probability  of  exposure  to  hazard. 

In  addition,  if  a  mandatory  safety 
standard  is  proposed  to  reduce  the 
hazard  associated  with  a  particular 
product,  the  Commission  is  required  to 
find  that  the  regulatory  approach  ■ 
selected  is  the  least  burdensome  means 
of  adequately  protecting  the  public. 

The  Commission  has  a  small 
regulatory  program.  It  reUes  on 
voluntary  standards  to  address  product 
hazards  whenever  possible.  Regulatory 
initiatives  are  undertaken  only  when 
manufacturers  fail  to  develop  adequate 
voluntary  standards  or  when  there  is  not 
substantial  conformance  with  such 
standards.  The  Commission  considers  a 
balance  between  mandatory  and 
voluntary  standards  to  be  the  most 
effective  way  to  achieve  product  safety 
in  the  1990s. 

In  1995.  the  Commission  will  focus 
on  mandatory  safety  standards  which 
emphasize  the  protection  of  vulnerable 
populations,  including  children,  the 
elderly,  low-inrome  groups,  and  those 
who  have  difficulty  understanding 
safety  messages  written  in  English. 

Significant  CPSC  regulatory  activities 
planned  for  1995  involve  the  following 


regulations:  "Standard  for  the 
Flammability  of  Upholstered 
Furniture";  "Standard  for  Safety 
Performance  Requirements  for  Plastic 
Five-Gallon  Containers"  (Buckets);  and 
"Requirements  for  Special  Packaging  of 
Household  Substances:  Revision  of  Test 
Protocols  for  Child-Resistant 
Packaging."  These  regulatory  activities 
are  described  in  detail  below. 

Each  of  these  1995  regulatory 
initiatives  has  a  major  component 
related  to  vulnerable  populations. 
Upholstered  furniture  fires 
disproportionately  kill  and  injure 
children,  the  elderly  and 
families/individuals  with  lower 
incomes.  Five-gallon  buckets  pose  a 
drowning  hazard  to  young  children,  in 
particular  those  in  ethnic  minority 
groups  in  low-income  households. 
Revisions  of  the  test  protocol  for  child- 
resistant  packaging  will  make  this 
packaging  easier  for  adults,  especially 
the  elderly,  to  use.  If  child-resistant 
packaging  is  easier  to  use,  it  will  be 
used  more  frequently,  thereby 
preventing  ingestion  of  medicines  and 
other  harmful  substances  by  young 
children. 

The  1995  regulatory  focus  on 
reducing  product-related  deaths  and 
injuries  in  vulnerable  populations  is 
consistent  with  the  Agency's  legally 
defined  mission  and  priority-setting 
criteria.  In  addition,  it  supports  the 
President's  priority  to  reduce  the 
Nation's  health  care  costs  by  preventing 
injiuy  to  groups  which  are  fr^uently 
the  most  likely  to  be  injured  by  a 
hazardous  product. 

CPSC 


PROPOSED  RULE  STAGE 


199.  e  FLAMMABILITY  STANDARD 
FOR  UPHOLSTERED  FURNITURE 

Legal  Authority: 

15  use  1293  Flammable  Fabrics  Act 
CFR  Citation: 

16  CFR  1640 

Legal  Deadline: 

None 

Abstract 

On  June  15,  1994,  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to  begin 
a  proceeding  for  development  of  a 
flammability  standard  for  upholstered 
furniture.  The  ANPRM  announced  that 


the  regulatory  alternatives  under 
consideration  include  issuance  of  a 
mandatory  standard  to  address  risks  of 
death,  injury,  and  property  damage 
from  fires  associated  with  ignition  of 
upholstered  furniture  by  small  open- 
flame  sources.  Fire  hazards  associated 
with  ignition  of  upholstered  furniture 
by  cigarettes  or  large  open-flame 
sources  are  outside  the  scof>e  of  this 
proceeding.  The  staff  is  preparing  a 
briefing  package  for  consideration  by 
the  Commissioners  of  the  agency  when 
they  decide  whether  to  publish  a 
proposed  standard. 

Statement  of  Need: 

There  are  approximately  700  deaths, 
more  than  2.000  injuries  and  $300 
million  in  property  damage  resulting 
from  upholstered  furniture  fires  each 
year  in  the  U.S.  Upholstered  furniture 
is  associated  with  more  fire-related 
deaths  than  any  other  consumer 
product  within  the  agency's 
jurisdiction. 

Open-flame  ignition  fires  accounted  for 
about  one-fourth  of  the  injuries,  and 
one-fifth  of  the  deaths  and  property 
damage.  Cigarette-ignited  fires 
accounted  for  about  two-thirds  of  the 
deaths  and  over  half  of  the  injuries  and 
property  damage. 

The  estimated  societal  cost  of  all 
upholstered  furniture  fires  in  1991  was 
about  $2  billion,  including  about  $0.5 
billion  attributable  to  open-flame  fires 
and  $1.25  billion  to  smoking-related 
fires. 

Summary  of  the  Legal  Basis: 

The  Commission  has  authority  under 
the  FFA  to  issue  a  "flammability 
standard  or  other  regulation,  including 
labeling."  for  a  product  of  interior 
furnishing  if  the  Commission 
determines  that  such  a  standard  "is 
needed  to  adequately  protect  the  public 
against  unreasonable  risk  of  the 
occurrence  of  fire  leading  to  death  or 
personal  injury,  or  significant  property 
damage."  (FFA.  section  4(a).  15  U.S.C. 
1193  (a).)  No  aspect  of  this  action  is 
required  by  statute  or  court  order. 

The  projected  regulation  would  be  a 
mandatory  standard  that  would  require 
that  upholstered  furniture  sold  in  the 
United  States  resist  ignition  under  test 
conditions  specified  in  the  standard. 

Alternatives: 

Continued  deferral  to  existing  industry 
voluntary  standard  for  cigarette  ignition 
only; 

Continued  deferral  to  existing  indus: '  v 
voluntary  standard  for  cigarette  ignilic.i 


UMI 
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and  development  of  a  voluntary 
standard  for  open -flame  ignition:  or 

Development  of  a  mandatory  standard 
for  cigarette  ignition  only. 

Anticlpelad  Costs  and  Ber>ef  its: 

The  estimated  annual  cost  of  imposing 
a  mandatory  standard  for  open-flame 
ignition  of  furniture  will  be 
determined.  Given  that  the  total  annual 
societal  cost  of  upholstered  hiniitiire 
Fire  losses  is  estimated  at  nearly  5500 
million  from  open-flame  fires,  the 
[>otential  benefits  of  a  standard,  even 
if  it  were  only  partially  effective,  could 
be  extremely  large. 

Risks: 

Upholstered  furniture  is  associated 
with  more  deaths  from  fires  than  any 
other  oonsunoer  product  within  the 
agency's  iurisdiction.  There  are 
approximately  700  deaths,  more  than 
2.000  injuries.  $300  million  in  property 
damage  and  an  estimated  overall 
societal  cost  of  about  $2  billion 
resulting  from  upholstered  furniture 
Tires  each  year  in  the  U.S.  About  one- 
quarter  of  these  costs  are  due  to  open- 
flame  ignition  fires. 

A  substantial  impact  on  open  flame 
ignition  fires  could  occur  since  there 
is  currently  no  national  standard 
addressing  this  hazard. 

5><H;iptal  costs  associated  with 
upholstered  furniture  are  among  the 
highest  costs  associated  with  any 
product  that  the  agency  regulates.  This 
standard  has  the  potential  to  eliminate 
as  much  as  onerquarter  of  that  cost. 

Timetable: 


Action 


morn 


06/15/94    59  FR  30735 
08/15/94    59  FR  30735 


ANPRM 

ANPRM  Corrvnent 

Penod  End 
Slan  Sends  Bneting     06/0a'96 

PacKagelo 

COTWTHSSIOO 

Small  Entitias  Affected: 

I'lidfiennined 

Government  Levels  Anected: 

l't)determin«d 

Agertcy  Contact: 

Dale  R.  Ray 

Project  Manager 

Direclorale  Eor  Economics 

Consumer  Product  Safety  Commi.ssion 

Washington.  DC  20207 

!01  504-0962 

RIN:  3041-AB35 


CPSC 

200.  •  SAFETY  REQUIREMENTS  FOR 
5-GALLON  PLASTIC  BUCKETS 

Legal  Authority: 

15  use  2056  Consumer  Product  Safety 
Act:  15  use  2057  Consumer  Product 
Safety  Act;  IS  USC  2058  Consumer 
Product  Safety  Act 

CFR  Citalion: 

16  CFR  1307 

Legal  Deadline: 

None 

Abstract: 

On  July  8.  1994.  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  to  begin 
a  proceeding  which  could  result  in 
mandatory  requirements  to  address 
risks  of  drowning  to  children  associated 
with  5-gallon  plastic  buckets.  The 
ANPRM  announced  that  the  regulatory 
alternatives  under  consideration 
include  issuance  of  a  mandatory 
peKormanue  standard  or  labeling 
requirements  for  5-gaIlon  plastic 
buckets,  or  a  ban  of  those  products.  The 
staff  is  preparing  a  briefing  package  for 
consideration  by  the  Commissioners  of 
the  agency  when  they  decide  whether 
to  publish  a  proposed  standard  or 
banning  ruie. 

Statement  of  Need: 

An  estimated  40  children  a  year  drown 
in  buckets.  They  range  in  age  Crom  7 
months  to  24  months;  approximately 
two-thirds  are  male.  Minority  groups 
accounted  for  approximately  70  percent 
of  bucket-related  incidents.  Most 
victims  were  at  the  lower  end  of  the 
socioeconomic  scale. 

Summary  of  the  Legal  Basis: 

The  Commission  has  authority  under 
the  CPSA  "to  protect  the  public  against 
unreasonable  ri.sks  of  injury  associated 
with  consumer  products"  and  "to 
develop  uniform  safety  standards  for 
consumer  products."  (15  U.S.C.  2051) 
"Any  requirement  of  such  a  standard 
shall  be  reasonably  necessary  to 
prevent  or  reduce  an  unreasonable  risk 
of  injurv  associated  with  such 
product  '  (15  U.S.C  2056)  No  aspecl 
of  this  action  is  required  by  statute  or 
court  order. 

The  projected  regulation  would  be  a 
mandatory  standard  that  would  require 
that  5-gnllon  plastic  buckets  sold  in  the 
United  States  meet  certain  performance 
requirements  intended  to  prevent 
young  children  from  drowning  in  such 
buckets. 


Alternatives: 

Deferral  to  an  existing  emergency 
(temporary)  voluntary  labeling 
standard: 

Development  of  a  mandatory  labeling 
requirement; 

Development  of  a  voluntar\' 
performance  standard:  or 

Ban  of  the  product  as  a  hazardous 
product. 

Anticipated  Costs  and  Benefits: 

An  effe<1ive  performance  standard  has 
the  potential  to  prevent  a  sulistantial 
number  of  deaths  associated  with  this 
product. 

Further  information  on  the  bucket 
industry  and  market  is  needed  before 
the  potential  costs  to  industry  ran  be 
calculated.  This  information  is  being 
.sought  through  an  advance  notice  of 
proposed  rulemaking  (ANPRM). 

Risks: 

Falling  into  S-gallon  buckets  containing 
liquid  is  a  largely  unforeseen  ha2:ard  for 
young  children  which,  at  least  for 
reported  incidents,  is  frital  far  more 
frequently  than  not.  There  are  an 
estimated  40  deaths  each  year  due  to 
drowning  in  buckets.  The  vidims  are 
children  between  7  months  and  24 
months  of  age.  Almost  90  percent  of 
the  reported  incidents  are  fatalities.  The 
victims  are  predominantly  minorities 
and  at  the  lower  end  of  the 
socioeconomic  scale. 

An  effective  performance  standard  has 
the  potential  to  prevent  a  substantial 
number  of  the  deaths  associated  with 
this  product. 

Five-gallon  buckets  rank  14th  in  deaths 
to  children  under  15  years  of  age  from 
products  not  intended  for  use  by 
children.  However,  since  the  vast 
majority  of  children  under  15  are  not 
at  ri^  from  this  hazard,  buckets  would 
rank  much  higher  as  a  risk  to  children 
2  years  old  and  under.  If  5-gallon 
buckets  were  listed  with  produds 
intended  for  use  by  children,  40  deaths 
a  year  would  make  them  the  second- 
highest  ranking  product  associated  with 
children's  deaths 

Timetable: 
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Action 


Dale 


FR  CNa 


ANPRM 
ANPRM  Convnent 

Penod  End 
Statt  Sends  Briefing    09/0a'95 

PacKagelo 

Commtsston 

SmaN  Entities  Affected: 

Undettrrmined 


07^08^    S9FR  35058 
09^06^    59  FR  35058 


Government  Levels  Affected: 

Undetermined 

Agency  Contact 

John  D.  Preston 

Project  Manager 

Directorate  for  Engineering  Sciences 

Consumer  Product  Safety  Commission 

Washington,  DC  20207 

301  504-0494 

RIN:  3041-AB37 
CPSC 


RNAL  RULE  STAGE 


201.  REQUIREIMENTS  FOR  THE 
SPECIAL  PACKAGING  OF 
HOUSEHOLD  SUBSTANCES; 
REVISION  OF  TEST  PROTOCOL  FOR 
CHILD-RESISTANT  PACKAGING 

Legal  Authority: 

15  USC  1472  Poison  Prevention 
Packaging  Act;  15  USC  1473  Poison 
Prevention  Packaging  Act 

CFR  Citation: 

16  CFR  1700.20 

Legal  Deadline: 

None 

Abstract: 

On  January  19,  1983.  the  Commission 
published  an  advance  notice  of 
proposed  rulemaking  (ANPRM) 
soliciting  comments  on  ways  to  amend 
the  existing  requirements  for  child- 
resistant  packaging  to  improve  the 
effectiveness  and  efficiency  of  these 
requirements.  On  October  5,  1990,  the 
Commission  proposed  specific 
revisions  of  the  child  test  protocol  and 
the  adult  test  protocol.  On  March  5, 
1991,  the  Commission  published  a 
notice  in  the.  Federal  Register  to  extend 
the  period  for  receipt  of  written 
comments  on  the  proposed 
amendments  of  the  test  protocols  until 
July  1,  1991.  This  notice  also  solicited 
comments  on  additional  changes  to  the 
adult  test  protocol.  Additional  testing 
was  conducted  to  address  issues  raised 
by  comments  on  the  proposed 
amendments.  On  March  21,  1994.  the 
Commission  published  the  new  test 
data  in  the  Federal  Register  for  public 
comment.  The  staff  is  preparing  a 
briefing  package  for  consideration  by 
the  Commissioners  of  the  agency  when 
they  decide  whether  to  issue  final 
amendments.  A  decision  by  the 
Commission  is  expected  in  December 
1994. 


UMI 


Statement  of  Need: 

An  estimated  133,500  children  under 
age  5  received  hospital  emergency  room 
treatment  in  1991  from  accidental 
ingestions,  chemical  bums  and  other 
acute  injuries  associated  with 
household  chemicals.  Over  14.000  of 
these  cases  required  hospitalization.  In 
1990,  49  children  under  age  5  died 
from  accidental  ingestion  of  toxic 
household  chemicals. 

>    Although  the  PPPA  currently  requires 
that  child-resistant  packaging  must  not 
be  difficult  for  most  adults  to  open  and 
properly  resecure,  some  people, 
especially  older  adults,  find  certain 
types  of  child-resistant  packaging 
difficult  to  use,  and  avoid  buying  it  or 
using  it  properly.  Child-resistant 
packages  which  were  easier  to  use 
would  be  used  by  more  people,  thus 
reducing  the  number  of  poisonings  of 
children. 

Summary  of  the  Legal  Basis: 

The  PPPA  authorizes  the  Commission 
to  establish  standards  for  the  "special 
packaging"  of  any  household  substance, 
including  drugs,  "to  protect  children 
from  serious  personal  injury  or  serious 
illness  resulting  from  handling,  using, 
or  ingesting  such  substance."  Any 
packaging  required  by  such  standards 
must  be  technically  feasible,  practicable 
and  appropriate  for  such  substances. 
(15  U.S.C.  1472)  No  aspect  of  this 
action  is  required  by  statute  or  court 
order. 

The  proposed  regulation  is  intended  to 
prevent  deaths  and  illnesses  resulting 
from  accidental  ingestion  of  drugs  by 
young  children.  The  proposed  changes 
to  the  test  protocol  are  intended  to 
make  child-resistant  packaging  easier  to 
use  and  resecure  properly  by  all  adults, 
thus  promoting  wider  use  of  child- 
resistant  packaging. 

Alternatives: 

The  agency  is  considering  alternatives 
in  several  areas  of  the  proposed 
revisions.  These  include  whether  to 
retain  the  requirement  for  18-  to  45- 
year-old  test  subjects,  what  the  age 
distribution  of  the  60-  to  75-year-old 
subjects  should  be,  and  what  the  length 
of  time  for  the  test  period  should  be. 
Public  comment  is  being  sought  on 
these  issues  and  the  related  test  data. 

Anticipated  Costs  and  Benefits: 

Child-resistant  packaging  has  been 
shown  to  be  effective  in  preventing 
deaths  and  injuries  due  to  accidental 
ingestions.  Wider  use  of  child-resistant 
packages  due  to  increased  ease  of  use 
would  increase  this  effectiveness. 


Many  packages  on  the  market  today 
will  not  pass  the  proposed  protocols. 
Actual  costs  will  depend  on  the 
specific  requirements  of  the  final 
regulation. 

Risks: 

An  estimated  133,500  children  under 
age  5  received  hospital  emergency  room 
treatment  in  1991  from  accidental 
ingestions,  chemical  bums  and  other 
acute  injuries  associated  with 
household  chemicals.  Over  14K)00  of 
these  cases  required  hospitalization.  In 
1990,  49  children  under  age  5  died 
&X)m  accidental  ingestion  of  toxic 
household  chemicals. 

Child-resistant  packaging  has  the 
potential  to  prevent  a  large  percentage 
of  accidental  ingestions  by  young 
children. 

Poison  control  centers  report  over  1 
million  ingestions  by  young  children 
each  year.  Medications  alone  rank  13th 
in  deaths  to  children  under  age  15  from 
products  not  specifically  intended  for 
children  and  11th  in  emergenc>'-room- 
treated  injuries  from  these  products. 
Medications  were  one  of  only  seven 
product  categories  to  rank  in  the  top 
twenty  in  both  deaths  and  injuries  to 
children  fix)m  products  not  specifically 
intended  for  children.  When  products 
in  this  group  which  involve  fire  as  a 
hazard  are  eliminated,  medications 
rank  third  as  a  cause  of  death.  Since 
medications  are  not  the  only  products 
covered  by  the  PPPA,  child-resistant 
packaging  is  even  more  important  than 
these  numbers  indicate. 


Timetable: 

Action 

Dal* 

FR  ate 

ANPRM 

01/19«3 

48  FR  2389 

ANPRM  Comment 
Period  End 

03C1/83 

48  FR  2389 

NPRM 

10A)5«) 

55  FR  40856 

NPRM  Comment 
Penod  End 

07/01/91 

56  FR  9181 

Publication  of  New 
Test  Data 

03/21/94 

59  FR  13264 

Comment  Period  End  (&/20/94 

59  FR  13264 

Commission  Decision  12/00/94 
To  Issue  Final 
Amendments 

Small  Entities  Affected: 

• 

Businesses 

Government  Levels  Affected: 

Undetermined 
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Suzanne  Barone 
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FEDERAL  COMMUNICATIONS 
COMMISSION  (FCC) 


FINAL  RULE  STAGE 


202.  TELEPHONE  COMPANY/CABLE 
TELEVISION  CROSS-OWNERSHIP 
RULES  SECTIONS  63.54-63.56 

Legal  Authority: 

47  use  151;  47  USC  154;  47  USC  201; 
47  USC  202;  47  USC  203;  47  USC  204; 
47  USC  205;  47  USC  218;  47  USC  220; 
47  USC  214;  47  USC  521;  47  USC  533; 
47  USC  522 

CFR  Citation: 

47  CFR  63.54*  47  CFR  63.55;  47  CFR 
63.56;  47  CFR  63.57;  47  CFR  63.58 

Legal  Deadline: 

None 

At>stract: 

In  this  stage  of  the  proceeding,  the 
Commission  issued  a  Second  Report 
and  Order  that  modifles  FCC  rules  and 
regulatory  policy  to  enable  local 
telephone  companies  to  participate  in 
the  video  marketplace  through  video 
dialtone.  The  FCC  decided  that  local 
telephone  companies  may  make 
available  to  multiple  service  providers, 
on  a  nondiscriminatory  common  carrier 
basis,  a  basic  platform  that  will  deliver 
video  programming  and  other  services 
to  end  users.  Such  a  policy  will 
advance  the  FCC's  goals  of  creating  an 
advanced  infrastructure,  increasing 
competition  in  the  video  marketplace 
and  enhancing  the  diversity  of  video 
services  to  the  American  public.  The 
FCC  also  issued  a  Recommendation  to 
Congress  recommending  that  the 
statutory'  telephone  company-cable 
television  cross-ownership  restriction 
be  repealed.  Further,  the  Commission 
solicited  comments  in  a  second  further 
notice  of  proposed  rulemaking  on  the 
issue  of  whether  the  rural  exemption 
to  the  telephone  company-cable 
television  cross-ownership  restrictions 
should  be  raised  to  10,000  persons.  As 
of  7/12/94,  Commission  has  approved 
five  applications  for  video  dialtone 
trials  and  one  application  for 
commercial  video  dialtone  service. 

Statement  of  Need: 

The  Commission  will  consider  petitions 
for  reconsideration  of  its  regulatory 
framework  for  provision  of  video 
services  by  local  telephone  companies. 
This  framework  established  the  terms 
and  conditions  by  which  companies 
may,  consistent  with  statutory 


requirements,  offer  video  services  in 
their  telephone  service  areas.  The 
Commission's  rules  in  this  area  are 
designed  to  promote  investment  in  our 
national  telecommunications 
infrastructure,  increase  competition  in 
the  provision  of  video  services,  and 
foster  diverse  sources  of  video 
programming.  In  furtherance  of  its 
video  dialtone  policy  goals,  the 
Commission  is  also  currently 
considering  applications  from  local 
telephone  companies  to  offer  video 
dialtone  facilities  and  service  to  the 
public,  on  both  a  trial  and  permanent 
commercial  basis. 

Alternatives: 

Prior  to  the  Commission  video  dialtone 
order,  telephone  company  participation 
in  the  video  marketplace  was  limited 
to  providing  channel  service  for  cable 
operators-that  is,  transmitting  video 
signals  to  subscribers'  homes  for  the 
cable  operator.  Telephone  companies 
could  not  compete  with  cable  operators 
in  the  telephone  company  service  area. 

Anticipated  Costs  and  Benefits: 

Video  dialtone  wrill  benefit  consumers, 
video  programmers,  telephone 
companies,  and  other  service  providers 
by  fostering  innovation  in  services, 
competition  in  the  video  marketplace, 
improved  ser\'ice  quality,  increased 
network  usage  and  lower  cost 
telecommunications  services  and 
products.  Video  dialtone  should  benefit 
the  Nation  as  a  whole  by  fostering  the 
rapid  development  of  advanced 
telecommunications  facilities,  the 
provision  of  innovative  new  services, 
and  increased  competition  in  the 
telecommunications  marketplace. 

Timetable: 


Action 

Date 

FR  Cite 

NOI 

09/15/87 

52  FR  34818 

FNOI/NPRM 

09/29/88 

53  FR  38042 

First  R&O 

12/17/91 

56  FR  65445 

FNPRM/SFNOI 

12/17/91 

56  FR  65464 

Recommendations  to  08/14,92 

Congress 

Reconsideration  of 

09/09/92 

57  FR  41 109 

First  R&O 

Second  R&O 

09/09/'92 

57  FR  41106 

SFNPRM 

09/09/92 

57  FR  41118 

Pending  Video 

10/00/94 

Dialtone 

Reconsideration 

Furtt>er  Action  on 

00/00/00 

Pending  Video 

Dialtone 

Applications  and 

Petitions 

- 

Small  Entities  Affected: 

Businesses 

- 

Qovemment  Levels  Affected: 

None 

Additionai  Information: 

For  additional  information  on  the 
Regulatory  Plan,  contact  Gary  Phillips, 
Federal  Communications  Commission, 
Common  Carrier  Bureau,  1919  M  Street. 
Room  544,  Washington,  TX:  20554, 
(202)  418-1573. 

Agency  Contact 

Adam  Kupetsky 

Attorney 

Federal  Communications  Commission 

202  418-1578 

RIN:  3060-AE40 

FCC 

203.  EXPANDED  INTERCONNECTION 
WITH  LOCAL  TELEPHONE  COMPANY 
FACILITIES 

Legal  Authority: 

47  USC  151;  47  USC  154;  47  USC  201 
47  USC  202;  47  USC  203;  47  USC  204 
47  USC  205;  47  USC  218;  47  USC  220 
47  USC  404 

CFR  Citation: 

47  CFR  69;  47  CFR  61;  47  CFR  64 

Legal  Deadlina: 

None 

Abstract: 

The  Commission  adopted  rules  for 
expanded  interconnection  with  local 
telephone  company  facilities  for 
interstate  special  access  and  switched 
transport,  authorized  new  pricing 
flexibility  for  LECs,  and  has  sought 
comment  on  hand-off  of  switching 
information  necessary  to  permit 
competition  for  the  provision  of  tandem 
switching  associated  with  switched 
tran'^port. 

Statement  of  Need: 

On  July  14,  1994.  the  Commission 
adoDted  a  Memorandum  Opinion  and 
Order  in  which  it  reaffirmeMd  its 
commiiment  to  its  expanded 
interconnection  policy.  The 
Commission  acted  in  response  to  the 
June  10,  1994,  decision  of  the  U.S. 
Court  of  Appeals  for  the  D.C.  Circuit 
in  Bell  Atlantic  Telephone  Companies 
v.  FCC.  In  that  case,  the  court  said  it 
would  vacate  in  part,  and  otherwise 
remand,  the  first  two  of  the 
Commission's  expanded 
interconnection  orders,  on  the  grounds 
that  the  agency  lacked  authority  to 
require  the  telephone  companies  to 
provide  expanded  interconnection  for 


UMI 
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special  access  through  physical 
collocation. 

In  the  July  14  order,  the  Commission 
directed  the  local  telephone  companies 
to  provide  expanded  interconnection 
through  virtual  collocation.  The  FCC 
exempted  telephone  companies  from 
the  mandatory  virtual  collocation 
requirement  at  central  offices  in  which 
thev  choose  to  offiar  physical 
collocation  sub|ect  to  nonstreamlined 
regulation  by  the  Commission  as  a 
communications  common  carrier 
service.  The  carriers  are  required  to  file 
virtual  collocation  tariffs  on  September 
1,  1994,  scheduled  to  become  effiective 
on  December  15.  1994.  The 
Commission's  staff  will  review  these 
tariffs  once  they  are  filed.  Interested 
parties  may,  under  the  Commission's 
rules,  file  petitions  to  reject,  or  to 
suspend  and  investigate  the  tariffs.  The 
Commission  staff  will  review  those 
petitions  and  determine  whether 
rejection  or  investigation  of  the  tariffs 
is  warranted. 

Altfcnathfa; 

By  acting  expeditiously  before  the  court 
issues  its  mandate,  the  FCC  sought  to 
avoid  the  disruption  to  competition 
that  might  result  if  its  expanded 
interconnection  policy  lapsed.  The 
Commission's  quick  response  to  the 
court's  decision  will  give  affected 
parties  clear  guidance  on  their  rights 
and  obligations  and  preserve  the  public 


interest  beneflts  of  expanded 
interconnection. 

Anttdpalid  Costs  and  BwMflls: 

The  increased  competition  generated  by 
expanded  interconnection  should  lead 
to  lower  access  charges,  which  in  turn 
will  make  it  possible  for  long-distance 
companies  to  ofler  service  at  lower 
rates.  Competition  also  creates 
incentives  for  telephone  companies  and 
their  competitors  to  invest  advanced 
telecommunications  technologies, 
develop  innovative  services,  give  users 
a  greater  range  of  choices  in 
telecommunications  services,  and 
provide  existing  services  more 
efficiently. 

llmscabls: 


Action 


FR  CHs 


Action 


FR 


Carriers  required  to     09/01/94 

file  collocation 

tariffs  on 
Effective  Date  12/15/94 

Small  Entities  Affected: 
None 

Government  Levels  Affected: 
None 

Additional  Information: 

For  additional  information  on  the 
Regulatory  Flan,  contact  David 
Sieradzki,  Federal  Commimications 
Commission,  Common  Carrier  Bureau, 
1919  M  Street,  Room  544.  Washington. 
DC  20554.  (202)  418-1576. 


NPRMANOI 
ANPRM 
At«>RM  Comment 

Period  End 
RAOandNPRM 

07f2W^ 

09/20/91 
11/06«1 

11/18«2 

56FR341S9 
56  FR  44063 

56  FR  34159 

57  FR  54323 

Agsncy  Contact 

James  Schlicting 

Division  Chief 

Federal  Communications  Commission 

2ndNPRM 

12A)1/92 

57  FR  56888 

202  418-1580 

MO&O 

NPRM  Comment 
Period  End 

12/31/92 
03A)9/93 

57  FR  62481 
57  FR  58767 

RIN:  306O-AF04 
aajjNO  coot  tn^01-r 

2ndMOAO 

09/17/93 

58  FR  48752 

2nd  MOAO  wid  3fd 
NPRM 

09/17/93 

58  FR  48756 

3rd  RAO 

06/27/94 

59  FR  32925 

MOAO 

08/01/94 

59  FR  38922 

FEDERAL  HOUSING  FINANCE  BOARD 
(FHFB) 

Statement  of  Regulatory  Priorities 

The  Finance  Board's  three  major 
regulatory  priorities  for  fiscal  1995  are: 
to  ensure  that  the  FHLBanks  operate  in 
a  financially  safe  and  sound  manner;  to 
ensure  that  they  carry  out  their  housing 
finance  mission;  and  to  address  what 
governance  authorities  currently 
exercised  by  the  Finance  Board  may  be 
more  appropriately  exercised  by  the 
FHLBanks,  thereby  reducing  their 
regulatory  burden.  Within  these  "super" 
priorities,  the  Finance  Board  has  a 
number  of  1994-95  priority  projects,  two 
of  which  are  expected  to  result  in 
significant  regulatory  actions  (as  defined 
in  E.O.  12866)  in  fiscal  1995.  However, 
it  is  important  to  note  that  the  Finance 
Board  will  be  without  authority  to  take 
action  on  regulations  or  new  policy 
initiatives  until  a  quorum  is  restored  to 
the  Finance  Board. 

FHLBank  Safety  And  Soundness 
Priority 

The  Finance  Board's  highest  priority 
is  to  continue  to  ensure  the  safety  and 
soundness  of  the  FHLBank  System.  This 
priority  entails  the  ongoing  examination 
and  supervision  of  the  12  FHLBanks 
and  the  FHLBank  System's  funding 
agent,  the  Office  of  Finance,  and  all 
matters  relating  to  safety  and  soundness. 
While  none  of  the  projects  within  this 
priority  is  expected  to  result  in  a 
significant  regulatory  action  in  fiscal 
year  1995,  the  following  interrelated 
matters  are  the  most  important 
components  of  this  top  priority  for  the 
agency: 

1.  The  execution  of  the  Finance 
Board-adopted  strategic  plan  for  on-site 
examination  of  the  12  FHLBanks  and 
the  Office  of  Finance; 

2.  The  development  and  adoption  by 
the  Finance  Boaird  of  the  agency's 
examination  handbook,  which  will 
articulate  the  policies  and  procedures  to 
be  followed  by  examiners  in  conducting 
examinations;  and 

3.  In  connection  with  a 
comprehensive  project  to  review  the 
capital  standards  and  structure  of  the 
FHLBank  System,  further  modifications 
to,  and  modernization  of,  the  Financial 
Management  Policy  governing 
investments  and  other  nonadvance 
financial  activities  of  the  FHLBank 
System — which  modifications  may 
include  the  development  of  a  regulation 
in  place  of  the  existing  policy. 


FHLBank  Housing  Finance  Mission 
Priority 

The  second  major  Finance  Board 
regulatory  priority  is  to  continue  to 
ensure  that  the  FHLBanks  carry  out 
their  housing  finance  mission.  There  are 
two  significant  regulatory  actions 
through  which  the  Finance  Board 
intends  to  further  this  priority  in  fiscal 
year  1995:  (1)  the  amendment  of  the 
Finance  Board's  existing  Affordable 
Housing  Program  (AHP)  regulation;  and 
(2)  the  possible  adoption  of  a  new 
regulation  or  guidelines  governing  the 
FHLBanks'  Community  Investment 
Program  (CIP).  These  two  initiatives  are 
described  below. 

The  Finance  Board  also  intends  to 
implement  this  priority  by  amending  its 
existing  Community  Support 
Requirements  (Community  Support) 
regulation  to  establish  specific 
community  support  standards 
applicable  to  credit  union  and  insurance 
company  members.  The  Bank  Act 
requires  the  Finance  Board  to  adopt  a 
regulation  establishing  standards  of 
"community  investment  or  service"  that 
member  institutions  must  meet  in  order 
to  maintain  continued  access  fo  long- 
term  advances. 

Under  the  existing" Community 
Support  regulation,  the  primary 
standard  for  evaluating  the  adequacy  of 
a  member's  community  support 
activities  is  the  evaluation  of  the 
member's  compliance  with  the 
Community  Reinvestment  Act  of  1977 
(CRA),  as  evidenced  by  the  CRA  rating 
assigned  to  the  member  by  its  Federal 
banking  regulator.  However,  since  the 
CRA  does  not  apply  to  credit  unions 
and  insurance  companies,  these 
institutions  do  not  receive  CRA  ratings. 
The  amendment  to  the  Community 
Support  regulation  is  intended  to 
address  this  issue.  The  Finance  Board 
does  not  expect  the  amendment  of  the 
Community  Support  regulation  to 
constitute  a  significant  regulatory 
action. 

FHLBank  Corporate  Governance 
Priority 

The  Finance  Board's  third  major 
priority  for  fiscal  1995  is  to  reduce  the 
regulatory  burden  on  the  FHLBanks  by 
carrying  out,  to  the  extent  permitted  by 
current  law,  the  recommendation 
regarding  FHLBank  System  governance 
contained  in  a  number  of  the 
congressional  reports  mandated  by  the 
Housing  and  Community  Development 
Act  of  1992,  as  well  as  in  the  strategic 
plan  called  "System  2000  '  develoi»d 
jointly  by  the  Finance  Board  and  the 
System  in  1993.  The  recommendation  is 


that  the  Finance  Board's  safety  and 
soundness,  regulatory,  and  supervisory 
functions  be  separated  from  the  Finance 
Board's  corporate  governance  and 
business  oversight  functions. 

The  Finance  Board's  corporate 
governance  priority  promotes  the 
President's  National  Performance 
Review  priorities  in  two  ways.  First,  it 
will  "cut  red  tape"  by  reducing  the 
number  and  extent  of  regulations  that 
control  the  FHLBanks'  business 
decisions.  Second,  it  will  "put 
customers  first"  by  allowing  the 
FHLBanks  more  flexibility  in  carrying 
out  the  purpose  for  which  they  were 
created:  to  channel  money  from  Wall 
Street  to  individual  housing  lenders  all 
across  America. 

The  Finance  Board  is  currently 
seeking  recommendations  from  the  12 
FHLBanks  as  well  as  its  own  senior  staff 
regarding  which  activities  currently 
carried  out  by  the  Finance  Board  might 
better  be  done  by  the  FHLBanlts  or  by 
a  to-be-created  central  governance 
authority.  The  Finance  Board  will  study 
the  reconunendations  and  implement 
those  changes  it  believes  are  appropriate 
and  that  can  be  carried  out  without 
statutory  or  regulatory  change. 

Clearly,  the  Finance  Board  would 
have  to  modify  or  eliminate  some  of  its 
existing  regulations  in  order  to  effect 
many  of  the  changes.  It  is  unlikely  that 
any  one  of  the  regulatory  changes  that 
ultimately  emanate  from  this  priority 
will  amount  to  a  significant  regulatory 
action.  However,  if  all  of  the  regulatory 
changes  emanating  from  this  priority 
were  taken  together,  it  is  possible  that 
they  could  amount  to  a  significant 
regulatory  action  since  the  annual 
reduction  of  burden  on  the  FHLBanks 
and  the  economy  could  amount  to  $100 
miUion  or  more. 

FHFB 


PRERULE  STAGE 


204.  COMMUNITY  INVESTMENT 
PROGRAM 

Legal  Authority: 

12  use  1422a;  12  USC  1422b;  12  USC 
1430(i) 

CFR  Citation: 
12  CFR  961 

Legal  Deadline: 

None 
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AtMtract: 

Punuanl  to  section  721  of  the  Financial 
Instltiitiona  Refonn.  Recovery  and 
Enforcement  Act  of  lOBO,  PubUc  Law 
101-73.  103  Stat.  423.  tho  Federal  Home 
Loan  Banks  (FHLBanks)  must  establish 
a  Community  Invaatmant  Program  (CIP) 
which  will  provide  fuoda  through 
FHLBank  advanoaa  (loans)  to  a 
FHLBank's  oiambar  institutions  at 
interest  rates  equal  to  interest  rates  oo 
FHLBank  coosoUdated  bonds  or  notas 
having  comparable  maturity  dates  with 
the  advanoaa.  These  advancaa  will  be 
uaad  by  the  member  institutions  to 
provide  huiding  for  community- 
oriented  developmaot  projects  or 
housing.  These  regulations  will 
continue  the  commitment  of  the 
FHLBanks  to  community  development 
lending. 

StalamMit  Of  NMd: 

The  CIP  has  operated  for  4  yean 
without  any  clarifying  regulations. 
During  this  time,  operational  issues 
have  arisen.  A  regulation  or  guidelines 
may  be  nacaaaary  to  address  these 
issues  in  order  to  establish  a  more 
specific  franiework  for  the  operation  of 
the  CIP. 

Sumnuvy  of  th«  Lagal  Basia: 

Section  2B(a)(l)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  authorizes 
the  Federal  Housing  Finance  Board 
(Finance  Board)  to  promulgate 
regulations  necessary  to  carry  out  the 
provisions  of  the  Bank  Act.  See  12 
U.S.C.  142^aXl).  Section  10(i)  of  the 
Bank  Act  requires  the  FHLBanks  to 
establish  a  QP.  pursuant  to  the  general 
statutory  criteria  set  forth  in  sec:tion 
10(i).  The  Finance  Board  therefore  has 
the  authority,  under  its  general 
authority  to  issue  regulations 
implementing  the  Bank  Act,  to  issue 
clarifying  regulatory  standards 
governing  the  CIP. 

Attamativea: 

Because  consideration  of  additional  QP 
guidance  is  in  a  very  preliminary  stage, 
including  the  Lssue  of  whether  such 
guidance  will  be  established  by 
regulation  or  guidslinaa.  the  Finance 
Board  has  not  yet  analyzed  the 
alternative  approaches  to  the  issues 
expected  to  be  addressed  in  this 
initiative. 

AnticifMrtMl  Costs  and  Banaftts: 

Because  the  Finance  Board  has  not  yet 
analyzed  the  alternative  approaches  to 
the  issues  expected  to  be  addreaaed  in 
the  CIP  regulation  or  guidelines,  the 
Finance  Board  is  not  yet  able  to 
identify  the  expected  costs  and  benefits 


of  any  such  dP  regulation  or 

guidelines. 

Risks: 

The  OP  regulation  or  guidelines  will 
not  address  issues  of  nnanr^^)  risk  to 
the  FHLBanks.  Tha  advancaa  made  by 
the  FHLBanks  through  the  OP.  like  all 
FHLBank  advaxtcas.  are  govamad  by  the 
Finance  Board's  Advancaa  regulation, 
which  addresses  tba  saisty  and 
soundness  issues  involved  in  making 
advances.  Since  advances  made 
through  tha  CIP  are  overcollateralizad. 
there  is  a  low  magnitude  of  risk  of  loss 
to  the  FHLBanks  in  making  such 
advances. 

TimelablK 

Next  Action  Undetermined 

Small  Entitiss  Affsclad: 

None 

Government  Levels  Affected: 
None 

Agency  Contact 

Sylvia  Martinez 

Director 

Housing  Finance  Directorate 

Federal  Housing  Finance  Board 
1777  F  Street  N\V. 
Washington,  DC  20006 
202  408-2825 

RIN:  3069-AA05 
FHFB 


FINAL  RULE  STAGE 


205.  AFFORDABLE  HOUSMQ 
PROGRAM 

Legal  Authority: 

12  use  1422b(a)(l);  12  USC  1430(j) 

CFR  Citation: 

12CFRg60 

Legal  Deadllrte: 

None 

Abstract 

The  Ffxleral  Housing  Finance  Board 
(Finance  Board)  issued  a  proposed  rule 
revising  its  regulation  governing  the 
Affordable  Housing  Program  (AHP)  in 
order  to  simplify  and  clarify  the  AHP's 
requirements  for  the  Federal  Home 
Loan  Banks  (FHLBanks)  and  their 
members. 

Statement  of  Need: 

The  Finance  Board  is  revising  its  AHP 
Regulation  in  order  to  address 


operational  issues  that  have  arisen 
during  tha  4  years  the  program  has 
been  in  existence.  Tha  proposed  AHP 
amendments  will  lialp  enhance  the 
AHP's  compatibility  with  various  State 
and  Federal  housing  programs  that 
pnyvide  funds  in  conjunction  writh  AHP 
funds.  In  addition,  tha  amendments 
would  make  the  AHP  more  responsive 
to  local  low-income  housing  needs  in 
each  of  the  12  FHLBank  districts  and 
increase  efficiency  in  administration  of 
the  program. 

Summary  of  the  LsQal  Basis: 

Section  10(j)  of  the  Federal  Home  Loan 
Bank  Act  requires  the  Finance  Board 
to  promulgate  regulations  governing  the 
AHP.  See  12  U.S.C  1430(j). 

Alternatives: 

During  the  development  of  the 
proposed  AHP  amendments,  the 
Finance  Board  considered  various 
alternative  approaches  to  dealing  with 
the  operational  issues  that  have  arisen 
over  the  4  years  of  the  AHP's  existence. 
In  addition,  the  Finance  Board  will 
consider  all  alternatives  suggested  by 
the  public  during  the  notice-and- 
comment  process.  Tha  Finance  Board 
expects  to  address  these  alternatives  in 
its  final  AHP  regulation. 

Anticipied  Costs  and  Benefits: 

At  this  time,  it  is  not  possible  to 
quantify  the  expected  costs  and  benefits 
of  the  revised  AHP  regulation.  In 
general,  tha  Hnance  Board  expects  the 
revised  AHP  regulation  to  reduce  the 
FHLBanka'  administrative  costs  of 
operating  the  AHP. 

Risks: 

The  revised  AHP  regulation  does  not 
address  issues  of  financial  risk  to  the 
FHLBanks.  The  advances  made  by  the 
FHLBanks  through  the  AHP.  like  all 
FHLBank  advances,  are  governed  by  the 
Finance  Board's  Advances  regulation. 
which  addresses  the  safety  and 
soundness  issues  involved  in  making 
advances.  Since  advances  made 
through  tha  AHP  ara  overcollateralizad, 
there  is  a  low  magnitude  of  risk  of  loss 
to  the  FHLBanks  in  making  such 
advances. 

Timetable: 


Action 


FR  CNa 


NPRM 

NPRM  Comment 

Period  End 
Final  Adian 


01/10^94 
03ni/94 

10mV94 


SO  FR  1323 
59  FR  1323 


Government  Levels  Affected: 
None 

Agency  Contact 

Diane  E  Dorius 

Deputy  Director,  Housing  Finance 

Directorate 

Federal  Housing  Finance  Boart^. 

1777  F  Street  N\V. 

Washington,  DC  20006 

202  408-2576 

RIN:  3069-AA28 

BHJJNG  COOC  •72S^.f 


Final  Action  Eflactive  1 1AXy94 

SmaN  Entitlsa  Affsclsd: 

None 
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FEDERAL  MARmME  COMMISSION 
(FMO 

Statement  of  Regulatory  Piiorltlas 

The  Federal  Maritime  Commission's 
(Commi<»ion  or  FMC)  regulatory 
objectives  are  guided  by  the  agency's 
basic  mission.  The  Commission's 
mission  is  to  be  able  to  take  the  actions 
necessary  to  ensure  that  the  shipping 
statutes  it  administers  operate  as 
effectively  as  possible  to  provide  an 
efficient,  economic,  and 
nondiscriniinatory  ocean  transportation 
system  and  an  environment  free  of 
unfair  foreign  maritime  trade  practices. 
Commission  regulations  are  designed  to 
implement  each  of  the  various  statutes 
the  agency  administers  in  a  manner 
consistent  with  this  mission  and  in  a 
way  that  minimizes  regulatory  costs, 
fosters  economic  efHciencies.  and 
promotes  international  harmony.  Sin<» 
the  Commission  has  no  new  legislation 
which  requires  implementation,  the 
principal  obiective  or  priority  of  the 
agency's  current  regulatory  plan  is  to 
assess  its  major  existing  regulations  for 
continuing  need,  effectiveness,  burden 
on  the  regulated  industry,  fairness,  and 
clarity.  The  Commimion  has  under 
review,  inter  alia,  regulations  regarding 
passenger  vessel  operator  Hnancial 
responsibility,  co-loading  arrangements 
between  non- vessel-operating  common 
carriers,  possible  guidelines  for 
Commission  review  of  substantially 
anticompetitive  agreements  between 
common  carriers  by  water  in  foreign 
commerce,  and  regulations  prescribing 
ratfr-of-retum  methodology  for  common 
(^irriers  in  the  domestic  offshore  trades. 

Review  of  the  above-mentioned  rate- 
of-retum  regulations  represents  an 
important  regulatory  action  and  serves 
as  an  example  of  the  Commission's 
ohjeciive  to  regulate  fairly  and 
effectively  while  imposing  a  minimum 
burden  on  the  regulated  entities, 
following  the  principles  staled  by  the 
President  in  E.O.  12860.  Rate-of-retunt 
regulations  are  issued  pursuant  to 
provisions  of  the  Intercoastal  Shipping 
Atl  of  19.33  (1933  Aci).  This  Act  charges 
the  Commission  with  the  responsibility 
(o  determine  whether  rates  and  charges 
of  common  carriers  by  water  in  the 
domestic  offshore  trades  are  just  and 
reasonable.  (Domestic  offshore  trades 
include,  principally,  transportation  by 
water  between  any  of  the  contiguous  4H 
States  or  D.C  and  Alaska  or  Hawaii, 
between  any  State  and  any  territory. 
I  ommonwealth.  pos.session  or  district, 
nnd  between  Alaska  and  Hawaii.)  The 
1933  Act  also  requires  the  Commission 
by  regulation  to  pres<:ribe  guidelines  for 


the  determination  of  what  constitutes  a 
just  and  reasonable  rate  of  return  or 
profit  for  such  carriers,  and  ht>m  time  to 
time  to  review  such  regulations  and 
make  such  amendments  thereto  as  may 
be  appropriate.  Pursuant  to  this 
mandate,  and  in  response  to  concerns 
expressed  by  affected  carriers  and 
shippers,  the  Commission  recently  has 
conducted  an  exhaustive  review  of  its 
current  rate  of  return  methodology.  This 
review  has  resulted  in  issuance  of  a 
proposed  new  methodology  which  is 
designed  to  result  in  the  payment  by  the 
carrier's  customers  of  the  lowest  cost  for 
ser\'ice  in  the  long  run. 

FMC 


FINAL  RULE  STAGE 


206.  •  FINANCIAL  REPORTING 
REQUIREMENTS  AND  RATE-OF- 
RETURN  METHODOLOGY  IN  THE 
DOMESTIC  OFFSHORE  TRADES 
(DOCKET  NO.  94-07) 

Legal  Authority. 

5  use  553;  46  USC  app  817(a);  46  USC 
app  841a:  46  USC  app  844;  46  USC 
app  845 

CFR  Citation: 

46  CFR  552.1:  46  CFR  552.2;  46  CFR 
552.5:  46  CFR  552.6 

Legal  Deadline: 
None 

Abstract 

Proposed  action  would  amend 
regulations  governing  Tinancial 
reporting  requiieoients  and  rate  of 
return  methodology  applicable  to  vessel 
operating  common  carriers  in  the 
domestic  offshore  trades.  The 
"weighted  average  cost  of  capital" 
metho<lology  would  replace  the 
■comparable  earnings  test"  in 
determining  the  reasonableness  of  a 
carrier's  retum-on-rate  base. 
Additionally,  rules  pertaining  to  the 
treatment  of  insurance  expenses, 
deterred  taxes,  and  the  Capital 
Construction  Fund  would  be  amended 

Statement  of  Need: 

The  proposed  changes  to  the 
Commission's  financial  regulation  of 
vessel  operating  carriers  in  the 
domestic  offshore  trades  are  needed  to 
address  a  number  of  shipper  and  cuirrit- r 
concerns  regarding  the  Commission's 
current  rate  of  return  methodology. 
They  olso  would  align  the 


Commission's  nrtem^ing 
methodologies  more  closely  with  those 
used  by  numerous  other  regulatory 
agencies.  The  intent  is  to  improve  the 
fImC's  methodology  for  evaluating  the 
reasonableness  of  rates  filed  by  carriers 
in  the  domestic  offshore  trades  and  for 
acquiring  the  data  that  are  essential  to 
that  evaluation. 

Summary  of  the  Legal  Basis: 

This  proposal  is  made  pursuant  to 
section  3  of  the  Litercoastal  Shipping 
Act,  1933,  which  requires  the 
Commission  by  regulation  to  prescribe 
guidelines  for  the  determination  of 
what  constitutes  a  just  and  reasonable 
rate  of  return  or  profit  for  common 
carriers  by  water  in  the  domestic 
offshore  trades,  and  from  time  to  time 
thereafter  to  review  such  regulations 
and  make  such  amendments  thereto  as 
may  be  appropriate. 

Alternatives: 

The  Commission  addressed  potential 
alternatives  to  the  proposed  rule  in  a 
previous  advance  notice  of  proposed 
rulemaking  (ANPRM),  "Financial 
Reports  of  Common  Carriers  by  Water 
in  the  Domestic  Offshore  Trades," 
Docket  No.  91-51,  46  CFR  522.  56  FR 
57298.  November  8.  1991.  In  this 
ANPRM,  the  Commission  posed  a 
number  of  questions  outlining  the 
sc;ope  of  the  FMC's  regulation  of  the 
domestic  offshore  trades.  In  addition  to 
the  weighted  average  cost  of  capital 
(WACC)  approach  the  Commission 
proposes  in  this  rulemaking,  several 
parties  suggested  the  Commission 
adopt,  inter  alia,  a  zone  of 
reasonableness  approach  to  rate 
regulation  in  place  of  the  comparable 
earnings  test  the  Commission  currently 
employs.  The  Commission  rejected  this 
approad)  based  upon  its  determination 
that  any  such  zone  would  be  contrary 
to  explicit  Congressional  direction  and. 
therefore,  beyond  the  FMC's  .statutory 
authority.  See  Final  Rule,  "Financial 
Reports  of  Common  Carriers  by  Water 
in  the  Domestic  Offshore  Trades," 
[)oc:ket  No  91-51.  46  CFR  522.  56  FR 
13414.  March  11.  1993.  The  other 
issues  and  alternatives  raised  by 
respondents  to  the  ANPRM  are  being 
addressed  by  this  proposed  rule. 

Antici|>ated  Costs  and  Benefits: 

The  aggregate  annual  cost  of  the  WACC 
methodology  to  both  the  industry  and 
the  Covemment  is  expected  to  be  about 
$.13,000.  This  cost  is  based  on  the 
FMC's  anticipation  of  two  filings  per 
year  and  recordkeeping  by  seven 
regulated  carriers.  Similar  costs  for  the 
comparable  earnings  method  are  not 


available,  yet  the  Commission  estimates 
that  WACC  costs  are  not  greater  than, 
and  may  be  less  than,  the  costs  under 
the  comparable  earnings  method. 
Detailed  figures  for  the  benefits  of  each 
method  are  not  available.  However,  a 
brief  description  of  the  benefits  the 
Commission  expects  the  WACC  to 
provide  relative  to  the  comparable 
earnings  test  indicates  the  clear 
desirability  of  the  proposed  rule. 

The  WACC  methodology  is  more 
accurate  than  the  comparable  earnings 
method  because  it  uses  actual  long-term 
debt  figures  for  the  regulated  party, 
while  the  comparable  earnings  test  uses 
an  estimated  interest  expense  as  a 
proxy  for  debt  expenses.  Because  it 
uses  market  data  and  actual  data,  while 
combining  historical  trend,  current 
condition,  and  future  projections,  the 
WACC  methodology  is  able  to  develop 
a  more  accurate  measure  of  the  cost  of 
capital,  a  figure  which  then  becomes 
the  maximum  rate  of  return  a  carrier 
is  permitted  to  earn.  The  WACC  also 
is  more  objective  than  the  comparable 
earnings  approach  because  it  avoids  the 
need  for  subjectively  adjusting  and 
comparing  rates  of  return.  With  the 
WACC.  in  the  unusual  case  where  a 
proxy  must  be  used,  a  detailed  set  of 
statistics  about  the  proxy  firms  may  be 
gathered  and  used.  This  narrows  the 
grounds  for  disagreement  by  experts 
and  increases  the  certainty  and 
predictability  of  the  result. 

WACC  also  balances  the  demand  by 
shippers  for  lower  rates  with  the  need 
for  the  carrier  to  be  adequately 
capitalized.  If  the  allowable  rate  of 
return  is  set  too  high,  the  carrier's 
stockholders  enjoy  earnings  that  are 
above  those  they  would  earn  on 
alternative  investments  of  comparable 
risks  since  these  excessive  earnings 
come  from  shippers  paying  rates  that 
are  too  high.  On  the  other  hand,  if  the 
rate  of  return  is  set  too  low  (below  the 
cost  of  capital),  the  carrier's 
stockholders  would  be  unwilling  to 
invest  funds  needed  to  keep  the 
business  running.  Shippers  are 
disadvantaged  as  the  carrier  is  forced 
to  allow  vessels  to  deteriorate  vnthout 
replacement  and  the  carrier's  service 
level  declines.  The  WACC  balances 
these  competing  demands,  thereby 
benefitting  both  shippers  and  carriers. 


Two  U.S.  Supreme  Court  cases, 
Bluefield  Water  Works  li  Improvement 
Co.  v.  Public  Service  Commission  of 
West  Virginia,  262  U.S.  679  (1923)  and 
Federal  Power  Commission  v.  Hope 
Natural  Gas  Co..  320  U.S.  391  (1944). 
affirm  the  use  of  the  WACC  approadi. 
Other  regulatory  agencies,  including  the 
Federal  Energy  Regulatory  Commission, 
the  Interstate  Commerce  Commission, 
the  Federal  Communications 
Commission,  and  virtually  every  State 
regulatory  commission  use  WACC.  The 
prcfposed  rule,  therefore,  benefits 
shippers,  carriers,  and  the  Government 
by  bringing  the  FMC's  rate  of  return 
methodology  into  conformance  with 
accepted  Federal  and  State  rate-of- 
retum  practices. 

The  WACC  also  provides  the 
Commission  greater  regulatory 
flexibility.  The  WACC  method  works 
equally  well  regardless  of  a  regulated 
carrier's  capitalization  method;  the 
comparable  earnings  test  does  not.  This 
provides  the  greatest  benefit  when  a 
carrier  is  entirely  debt  capitalized, 
since  the  WACC  looks  directly  at 
whether  the  carrier's  rate  of  return  will 
meet  its  cost  of  debt  needs.  The 
comparable  earnings  test,  on  the  other 
hand,  forces  the  regulated  carrier  to 
compare  its  rate  of  return  with  firms 
that  are  capitalized  diffierently,  thereby 
increasing  the  uncertainty  the  carrier 
faces  whether  its  rate  of  return  will 
adequately  cover  its  cost  of  capital.  The 
more  accurate  WACC  method,  since  it 
is  flexible  enough  to  apply  regardless 
of  the  regulated  carrier's  method  of 
t:apitalization,  offers  clear  benefits  to 
both  carriers  and  shippers. 

Finally,  because  of  technical 
adjustments  in  the  allowable  method 
for  computing  a  carrier's  rate  base,  each 
carrier's  rate  base  will  fall  somewhat. 
A  smaller  rate  base,  in  turn,  makes  the 
rate  of  return  more  sensitive  to  small 
changes  in  income  (rate  of  return  is 
earned  income  plus  interest  income 
divided  by  rate  base).  Shippers  benefit 
from  this  increased  sensitivity  since 
small  variations  from  projected  income 
growth  resulting  from  a  general  rate 
increase  are  more  readily  apparent. 
Carriers  benefit  from  having  a  rate  base 
that  more  accurately  reflects  their 
actual  capitalization. 


Analysis  of  the  proposed  rule  indicates 
that  these  benefits  are  achieved  without 
additional  costs  imposed  on  either 
carriers  or  shippers.  Estimates  of  the 
costs  of  filing  responsibilities, 
applications  for  general  rate  increases, 
and  recordkeeping  requirements 
indicate  that  the  costs  will  vary  only 
slightly,  if  at  all,  as  a  result  of  using 
the  WACC  rather  than  the  comparable 
earnings  methodology.  Nor  are  FMC 
monitoring  and  evaluation  tosts 
increased. 

Risks: 

This  rule  does  not  involve  risk 
reduction  efforts  involving  healih. 
public  safety,  or  environmental 
concerns.  Where  financial  risk  is 
reduced,  such  risk  is  addressed  in  the 
description  of  anticipated  costs  and 
benefits,  supra. 

Tintetable: 


Action                         Dalt 

FR  die 

NPRM                            04A>7/94 

59FR16S9C 

NPRfJI  Comment         06/06W 

59  FR  16592 

PenodEnd 

Final  Action                1  \Kiom 

Final  Action  Eftective  01AXV95 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 

None 

Agency  Contact: 

Richard  ).  Kwlatkowski 

Industry  Economist 

Bureau  of  Trade  Monitoring  and  Analj-sis 

Federal  Maritime  Commission 

800  North  Capitol  Street  NW. 

Washington.  DC  20573 

202  523-5790 

RIN:  3072-AB78 
BltUMG  CODE  tmnn-F 
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FEDERAL  TRADE  COMMISSION  (FTC) 
Statement  of  Regulatory  Priorities 
I.  Reguletory  Priorities 

The  Federal  Trade  Commission  is  an 
independent  agency  charged  with 
protecting  consumers  and  businesses 
from  unfair,  deceptive,  and 
anticompetitive  practices. 

Although  the  agency  pursues  its 
mandate  primarily  through  case-by-case 
enforcement  of  the  Federal  Trade 
Commission  Act  and  other  statutes, 
regulation  is  an  important  complement 
to  this  law  enforcement  effort, 
particularly  with  respect  to  consumer 
protection  matters.  Commission 
regulations  generally  are  intended  to 
ensure  that  consumers  receive  the 
information  necessary  to  evaluate 
competing  products  and  make  informed 
purchasing  decisions. 

The  Commission's  regulatory  efforts 
for  1994  will  encompass  consideration 
of  new  regulations,  modification  of 
existing  regulations,  and  elimination  of 
unneeded  regulations.  With  respect  to 
new  regulations,  the  Commission  has 
been  directed  by  Congress  in  the  Energy 
Policy  Act  of  1992  (EPA  92)  to  establish 
uniform  labeling  requirements,  if 
practicable,  for  alternative  fuels  (i.e.. 
automotive  fuels  other  than  gasoline 
and  diesel,  such  as  compressed  natural 
gas.  ethanol.  and  electricity)  and  for 
.  vehicles  that  use  alternative  fuels.  The 
statute  provides  generally  that  the  rule 
must  require  disclostire  of 
"appropriate  "  cost  and  benefit 
information  to  enable  consumers  to 
make  reasonable  purchasing  choices 
and  comparisons. 

The  Commission  published  an 
advance  notice  of  proposed  rulemaking 
on  December  10,  1993  (58  FR  64914). 
and  a  notice  of  proposed  rulemaking  on 
May  9.  1994  (59  FR  24014).  This 
proceeding  is  expected  to  generate 
considerable  interest  because  of  the 
diverse  industries  affected  by  the  rule. 
In  July  1994.  the  Commission  convened 
a  public  forum  with  a  neutral  facilitator 
to  obtain  additional  public  participation 
in  the  rulemaking  process  and  to  gain 
the  unique  perspectives  that  interaction 
among  interested  parties  can  provide. 
EPA  92  requires  the  Commission  to 
issue  a  final  rule  by  May  9,  1995.  EPA 
92  also  reouires  the  Commission  to 
adopt  a  rule  requiring  lamp  products  to 
be  labeled  with  the  information 
necessary  to  enable  a  consumer  to  select 
the  most  energy  efficient  lamp  that 
meets  the  consumer's  requirements.  The 
Commission  approved  this  rule  on  April 
25.  1994.  In  this  proceeding,  the 


Commission  held  a  public  forum  to 
stimulate  broader  public  interest  and 
involvement.  A  similar  forum  was  held 
for  the  alternative  fuels  rulemaking. 

Also,  the  Commission  recently  has 
been  directed  by  Congress  in  the 
Telemarketing  and  Consumer  Fraud  and 
Abuse  Prevention  Act  to  issue  a  rule 
prohibiting  deceptive  and  abusive 
telemarketing  acts  and  practices.  The 
Act  specifies  that  the  rule  contain  a 
definition  of  what  constitutes  deceptive 
telemarketing  acts  and  practices,  which 
may  include  credit  card  laundering  as 
well  as  other  acts  of  assisting  or 
facilitating  deceptive  telemarketing.  The 
purpose  of  the  rulemaking  is  to  provide 
consumers  with  protection  from 
telemarketing  deception  and  abuse.  U  is 
anticipated  that  the  Commission  will 
issue  a  notice  ofproposed  rulemaking  in 
February  1995.  TTie  statute  requires  the 
final  rule  to  be  promulgated  within  365 
days  from  the  date  of  enactment. 

With  respect  to  rule  modifications, 
the  Commission  plans  to  seek  comment 
later  this  year  regarding  possible 
amendments  to  its  Care  Labeling  Rule 
(16  CFR  423  (1994)).  This  rule  requires 
manufacturers  and  importers  of  textile 
wearing  apparel  to  attach  care  labels  to 
garments  (for  example,  dry  clean  only). 
The  rule  currently  requires  the 
instructions  to  be  in  words,  but  allows 
symbols  to  be  used  in  addition  to  words. 
The  FTC  will  seek  comments  respecting 
the  desirability  of  using  symbols  in  lieu 
of  words.  Symbols  could  make  care 
instructions  more  understandable  to 
non-English-speaking  consumers,  and 
thus  not  only  better  serve  a  significant 
minority  of  American  consumers,  but 
also  enhance  the  prospects  of  export  to 
and  import  from  Mexico  and  Canada, 
consistent  with  the  goals  of  the  North 
American  Free  Trade  Agreement.  The 
Commission  issued  an  advance  notice  of 
proposed  rulemaking  on  June  15. 1994 
(59  FR  30733). 

The  FTC  is  also  committed  to 
eliminating  unnecessary  rules  and 
regulations.  To  this  end,  the 
Commission  this  year  is  seeking 
information  regarding  the  costs  and 
benefits  of  11  of  its  trade  practice  rules 
and  voluntary  industry  guides.  (See  59 
FR  2955,  January  20,  1994.)  This 
assessment  is  part  of  the  Commission's 
ongoing  program  to  review  all  of  its 
rules  and  guides  every  10  years  to 
determine  whether  they  should  be 
retained,  modified,  or  repealed.  Since 
the  beginning  of  this  fiscal  year,  the 
Commission  has  repealed  three  guides 
and  one  rule  as  a  result  of  this  program. 
(See  59  FR  8527,  February  23.  1994, 
announcing  repeal  of  the  Guides  for  the 


Greeting  Card  Industry  Relating  to 
Discriminatory  Practices,  and  repeal  of 
the  trade  regulation  rule  on 
Discriminatory  Practices  in  Men's  and 
Boy's  Tailored  Clothing  Industry,  16 
CFR  parts  244  and  412;  and  58  FR 
68292.  December  27. 1993,  announcing 
repeal  of  the  Guides  for  Advertising 
Fallout  Shelters,  and  Guides  on 
Radiation  Monitoring  Instruments.  16 
CFR  parts  229  and  232.) 

With  regard  to  both  content  and 
process,  the  FTC's  ongoing  and 
proposed  regulatory  actions  appear 
compatible  with  the  President's 
priorities.  Substantively,  the  actions 
under  consideration  seek  primarily  to 
inform  and  protect  consumers  and 
reduce  the  regulatory  burdens  on 
business.  The  Commission's  efforts  this 
year  under  EPA  92  also  serve  to  promote 
environmental  protection  and 
conservation  of  energy  resources. 
Additionally,  the  Commission's  ten-year 
program  for  reviewing  its  existing 
regulations  is  in  harmony  with  Section 
5(a)  of  Executive  Order  12866 
(September  30, 1993;  58  FR  51735), 
which  directs  Executive  branch  agencies 
to  develop  a  plan  to  reevaluate 
periodically  all  of  their  significant, 
existing  regulations.  Procedurally,  the 
Commission  also  continues  to  focus 
substantial  attention  on  aspects  of  the 
regulatory  process  that  Executive  Order 
12866  seeks  to  promote:  identifying  and 
weighing  the  costs  and  benefits  of 
proposed  actions  and  possible 
alternative  actions,  and  receiving  the 
broadest  practicable  array  of  comments 
from  affected  consumers,  businesses, 
and  the  public  at  large.  In  sum, 
therefore,  the  Federal  Trade 
Commission's  regulatory  actions  are 
aimed  at  efficiently  and  fairly  promoting 
the  ability  of  "private  markets  to  protect 
or  improve  the  health  and  safety  of  the 
public,  the  environment,  or  the  well- 
being  of  the  American  people." 
Executive  Order  12866.  Sec.  L 

n.  Regulatory  Actions 

The  regulatory  efforts  described  in 
this  Plan  are  not  "significant  regulatory 
actions"  as  that  term  is  defined  in 
Executive  Order  12866.  The 
Commission  nonetheless  includes  them 
because  their  effects  will  be  widespread 
and  of  substantial  practical  value  to 
businesses  and  consumers,  and  because 
they  provide  examples  of  the 
Commission's  anticipated  regulatory 
activities  for  fiscal  year  1995. 
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FTC 


PROPOSED  RULE  STAGE 


207.  THE  CARE  LABEUNQ  RULE 
Legal  Authority: 

15  use  41  et  seq 
CFR  Citation: 

16  CFR  423 
Legal  Deadline: 
None 

Abstract  m 

Tlie  Care  Labeling  Rule  requires 
manufacturers  and  importers  of  textile 
wearing  apparel  to  attach  cleaning        . 
instructions  stating  what  regular  care  is 
needed  for  the  ordinary  use  of  the 
product.  The  Care  Labeling  Rule 
currently  requires  that  care  instructions 
be  stated  in  "appropriate  terms."  The 
rule  also  states  that  "any  appropriate 
symbols  may  be  used  on  care  labels  or 
care  instructions,  in  addition  to  the 
required  appropriate  terms,  so  long  as 
the  terms  fulfill  the  requirements  of  the 
regulation."  The  rule  does  not 
specificaliy  state  that  the  instructions 
must  be  set  forth  in  English.  The  goal 
of  the  North  American  Free  Trade 
Agreement  (NAFTA)  is  to  establish  a 
trade  zone  in  which  goods  can  flow 
freriy  between  Canadi.  Mexico,  and  the 
United  States.  Both  Canada  and 
Mexico,  ho«vever,  require  that  garments 
containing  instructions  in  English  also 
contain  instructions  in  Freofdi  or 
Spanish,  respectively.  Thus,  textile 
industry  members  are  concerned  about 
the  length  of  care  labels  that  contain 
instructions  in  three  languages. 
Although  manufacturers  could 
separately  label  garments  for  eadi  of 
these  three  countries,  this  would 
increase  the  costs  and  reduce  the 
advantages  of  a  large  free  trade  zone. 
These  manufacturers,  therefore,  propose 
to  use  care  symbols  in  lieu  of  care 
language. 

Statement  of  Need: 

In  addition,  environmentalists  are 
interested  in  reducing  the  use  of  dry 
cleaning  solvents.  There  is  some 
evidence  indicating  that  some  solvents 
may  be  damaging  to  the  environmenL 
The  Care  Labeling  Rule  currently  only 
requires  either  a  washing  instruction  or 
a  dry  cleaning  instruction;  it  does  not 
require  both.  Thus,  some  garments  that 
are  labeled  "dry  clean"  may  also  be 
washable,  and  if  the  rule  required  both 
wa.«^iDg  and  dry  cleaning  instructions 


for  these  garments,  some  members  of 
the  public  might  use  dry  cleaning 
solvents  less  frequently.  The 
Commission  does  not  know  at  present 
the  incidence  with  which  garments  that 
can  be  both  dry  cleaned  and  washed 
are  labeled  only  with  dry  deening 
instructions.  The  Commissioo  has 
solicited  comment  on  wbethw  it  trould 
be  desirable  to  allow  the  use  of  symbc^ 
in  lieu  of  language  on  care  l^wls;  on 
whether,  and  under  what 
circumstances,  it  is  desirable  to  require 
washing  instnM:tions  as  well  as  dry 
cleaning  instructions;  and  in  g«ieral. 
on  the  costs,  benefits,  and  r^ulatory 
and  economic  impact  of  an  amended 
Care  Label  ixtg  Rule. 

Summary  of  the  Legal  Basis: 

No  aspect  of  this  action  is  required  by 
statute  or  court  order.  The  Commission 
has  solicited  comment  on  these  issues 
as  part  of  its  ongoing  program  to  review 
periodically  all  its  rules  and  guides. 
Any  amendment  of  the  Care  Labeling 
Rule  will  be  undertaken  pursuant  to  the 
general  authority  granted  to  the 
Commission  by  the  Federal  Trade 
Commission  Act,  15  U.S.C  41  et  seq. 
If  the  Commission  decides  to  amend 
the  rule,  the  Commission  will 
determine  whether  that  action  must  be 
undertaken  according  to  the  extensive 
rulemaking  procedures  mandated  by 
section  18  of  the  FTC  Act.  15  U.S.C 
57a,  or  whether  other  procedural 
approaches  are  available  and 
appropriate. 

AltemaUves: 

In  considering  whether  the  rule  should 
be  modified  to  permit  the  use  of 
symbols  in  lieu  of  language,  the 
Commission  will  consider  all  existing 
systems  of  symbols  for  care  labeling 
and  will  seek  comment  on  the  benefits 
and  burdens  associated  with  each 
system.  In  considering  whether  the  rule 
should  be  modified  to  require  a 
washing  instruction  in  addition  to  a  dry 
cleaning  instruction,  the  Commission 
will  solicit  information  as  to  the  extent 
of  the  impact  of  the  care  label  on  the 
incidence  of  dry  cleaning,  and  the  costs 
and  benefits  to  consumers  of  ivashing 
rather  than  dry  cleaning  certain  fabrics. 
The  Commission  will  also  consider  any 
comments  relevant  to  the  rule 
suggesting  alternative  ways  of  reducing 
the  environmental  damage  that  has 
been  associated  %idth  PCE. 

Anticipated  Costs  and  Benelits: 

In  the  notice  requesting  conunent.  the 
Commission  requested  information 
about  the  costs  and  benefits  of  the 
possible  changes  to  the  rule. 


Risks: 

Perch  loroethylene  (PCE).  the  most 
commonly  used  dry  deening  solvent, 
has  been  designated  as  a  hazardous  air 
pollutant  under  Section  112  of  the 
Clean  Air  Act  and  under  many  State 
air  toxics  regulations.  On  September  15. 
1993,  the  Enviroimiental  Protection 
Agency  (EPA)  set  national  emission 
standards  for  new  and  existing  PCE  dr>- 
rleaning  facilities.  EPA's  Office  of 
Pollution  Prevention  and  Toxics  has 
been  working  with  the  dry  cleaning 
industry  to  reduce  human  exposure  to 
PCE.  EPA  and  the  dry  deaning  industry 
are  also  collaborating  on  a  Geaner 
Technologies  Substitute  Assessment 
(CTSA)  for  the  industry,  and  as  a  part 
of  this  collaboration,  EPA  has 
published  a  summary  of  a  cleaning 
process  known  as  Multiprocess  Wet 
Cleaning.  This  process  relies  on  the 
application  of  heat,  steam  and  natural 
soaps  to  clean  clothes  that  are  typically 
dry  cleaned.  If  the  Commission  finds 
that  a  significant  number  of  washable 
garments  are  labeled  only  with  a  "dry 
clean"  instruction,  changing  the  rule  to 
require  that  care  instructions  state 
whether  the  garment  can  also  be 
washed  might  reduce  risks  to  public 
health,  safety,  and  the  environment,  by 
encouraging  dry  cleaners  to  use 
multiprocess  wet  cleaning,  and  where 
appropriate,  by  encouraging  consumers 
to  wash,  rather  than  dry  clean,  certain 
garments. 

Timetable: 


AetkHi 


FRCH* 


Publication  o(  ANPRM06nS/94    56  FR  30733 
Comment  Penod         10^15/94 

Closes 
Conwntesion  OIXXMS 

DetermneHon 

Small  Entities  Affected: 
Undetermined 

Government  Levels  Affected: 

N<Mje 

Agency  Contact 

Constance  Vecellio 

Care  Labeling  Rule  Coordinator 

Division  of  Enforcement 

Federal  Trade  Commission 

Washington.  DC  20580 

202  326-2966 

RIN:  3084-AA54 


UMI 
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FTC 

206.  LABEUNQ  REQUIREMENTS  FOR 
ALTERMATIVC  FUELS  AND 
ALTERNATIVE-FUELED  VEHICLES 

Legal  AuttKKtty: 

42  use  13232(a) 

CFR  Citation: 

16  CFR  309 

Legal  Deadline: 

NPRM,  Statutory.  April  25.  1994.  Final, 
Statutory.  May  9.  1995. 

Abetract 

Section  406(a)  of  the  Energy  Policy  Act 
of  1992  C'EPA  92').  Public  Law  102- 
486.  106  Stat.  2776  (1992),  directs  the 
Commission  to  issue  a  rule  establishing 
uniform  labehng  requirements  for 
alternative  fuels  and  alternative-fueled 
vehicles.  The  Act  does  not  specify  what 
information  should  be  displayed  on 
these  labels.  Instead,  it  providet 
generally  that  the  rule  must  require 
disclosure  of  "appropriate"  cost  and 
benefit  information  to  enable 
consumers  to  make  reasonable 
purchasing  choices  and  comparisons.  In 
formulating  the  rule,  the  Commission 
must  consider  the  problems  associated 
with  developing  and  publishing  usehil 
and  timely  information,  taking  into 
account  the  lead  time,  coets.  frequency 
of  changes  in  coata  and  beneHts  that 
may  occiu*.  and  other  relevant  factors. 
The  labels  themselves  must  be  simple, 
and  where  appropriate,  consolidated 
with  other  labels  providing  information 
to  consumers. 

Statement  of  Need: 

The  rulemalung  required  by  section 
406(a)  of  EPA  92  could  help  promote 
a  primary  legislative  purpose  of  EPA 
92.  EPA  92  establishes  a  comprehensive 
national  energy  strategy  designed  to 
increase  U.S.  energy  security  and 
strengthen  the  economy  in  cost 
effective  and  environmentally 
beneficial  ways.  Key  programs  in  Title 
III.  IV.  V.  and  VI  of  the  Act  promote 
the  development  of  alternative  fuels 
and  alternative-fueled  vehicles  (AFVs). 
Issuing  labeling  rtiquirements  for 
alternative  fuels  and  AFVs  could  help 
promote  consumer  acceptance  of  those 
products,  which  could  generate 
environmental  benefits,  including 
cleaner  air. 

Altemattvee: 

The  Commission  has  requested 
comment  on  issues  relating  to  which 
fuels  and  vehicles  should  be  covered 
by  the  labeling  requirements  and  Mhat 
information  should  be  required  on  the 


labels.  The  Commission  also  has  sought 
comment  on  how  the  labeling  should 
be  updated  and  the  extent  to  which  the 
labels  should  be  consolidated  with 
other  labels  providing  information  to 
consumers.  After  reviewing  28 
comments  submitted  in  response  to  an 
ANPRM.  the  Commission  published  a 
labeling  proposal  in  the  Federal 
Register  on  May  9,  1994.  The 
Commission  proposed  that  retailers  of 
nonliquid  alternative  fuels  post 
standard  labels  identifying  the 
commonly  used  names  and 
coropositiim  of  those  hiels  on  fuel 
dispensers  and  recharging  stations 
servicing  consumers.  For  AFV  labeling, 
the  Commission  proposed  that  original 
equipment  manufacturers  and  AFV 
conversion  companies  affix,  and  AFV 
dealers  maintain,  standard  labels  on 
new  AF^s  sold  or  offered  for  sale  to 
consumers.  On  )uly  20.  1994.  the 
Commission  conducted  a  workshop- 
conference  to  discuss  written  comments 
received  in  response  to  its  labeling 
proposal.  The  purpose  of  the 
conference  was  to  afford  staff  and 
interested  parties  an  opportunity  to 
discuss  issues  raised  in  the  rulemaking 
proceeding,  to  examine  areas  of 
significant  controversy,  and  to  explore 
divergent  opinions. 

Anticipeted  Coata  and  Benefits: 

The  economic  impact  of  the 
Commission's  proposed  labeling 
requirements  appears  to  be  de  minimis. 
The  Commission  proposed  no 
recordkeeping  requirements,  and  the 
proposed  disclosures  consist  of  basic 
Information  that  is  easily  ascertainable. 
The  Commission  has  tentatively 
concluded  that,  at  present,  the 
proposed  labeling  requirements  also 
will  not  affect  a  substantial  number  of 
small  entities  because  it  appears  that 
relatively  few  companies  currently  sell 
alternative  fuels  or  manufacture, 
convert,  or  sell  AFVs. 

Riaka: 

None  known. 
Timetat>(e: 


Action 


FR  CHa 


ANPRM 

Publication  of  NPRM   OS/09/94 

Comment  Penod         06/23i'94 

Ended 
Public  Workshop  A      07/20/94 

Confefence 
Publication  of  SNPR    11  /00/94 
Final  Rule  06AXV95 


12/10/93    58  FR  64914 
59  FR  24014 


Small  Entitiea  Affected: 
Businesses 


Oovemment  Levela  Affected: 

None 

AgeiKy  Contact 

Jeffrey  E.  Feinstein 
Division  of  Enforcement 
Bureau  of  Consumer  Protection 
Federal  Trade  Commission 
Washington.  DC  20580 
202  326-2372 

RIN:  3084-AA57 

FTC 

209.  •  TELEMARKETINQ  RULE 

C^al  Authority: 

15  use  6101 

OFR  Citation: 

16  CFR  309 

Legal  Deadline: 

Final.  Statutory.  August  1995. 

Abstract: 

The  Telemarketing  and  Consumer 
Fraud  and  Abuse  Prevention  Act         '*' 
directs  the  Commission  to  issue  a  rule 
prohibiting  deceptive  and  abusive 
telemarketing  acts  and  practices  within 
365  days  from  the  date  of  enactment 
of  the  Act.  The  Act  specifies  that  the 
rule  contain  a  definition  of  deceptive 
telemarketing  acts  or  practices. 
According  to  the  statute,  this  definition 
may  include  credit  card  laundering  as 
well  as  other  acts  or  practices  of  other 
parties  that  assist  or  facilitate  deceptive 
telemarketing.  The  Act  further  specifies 
that  the  rule  must  include: 
requirements  prohibiting  unsolicited 
telephone  calls  which  reasonably  might 
be  considered  to  be  coercive  or  abusive 
to  the  consumer's  right  to  privacy; 
restrictions  on  the  hours  when 
unsolicited  telephone  calls  may  be 
made:  and  requirements  that  the 
telemarketer  disclose  the  purpose  of  the 
call,  as  well  as  make  any  other 
disclosures  the  Commission  deems 
appropriate,  including  the  nature  and 
price  of  the  goods  and  services.  In 
formulating  the  rule,  the  statute  directs 
the  Commission  to  consider 
recordkeeping  requirements. 

Statement  of  Need: 

The  rulemaking  required  by  the 
Telemarketing  Act  will  assist  in 
providing  consumers  with  neces.sary 
protection  from  telemarketing 
deception  and  abuse. 

Summary  of  the  Legal  Basia: 

This  rulemaking  is  required  by  statutu. 


Alternatives: 

Undetermined. 

Anticipated  Costs  and  Benefits: 

Undetermined. 

Risks: 

None  known. 

Timetable: 

Action 

Date          FR  Cite 

NPRM 

Close  of  Comment 
Penod 

02/00/95 
03/00/95 

Action 


Date 


FR  Cite 


Final  Staff  07/00/95 

Recommendation 
Final  Rule  08/00/95 

Promulgated 

Small  Entities  Affected: 

Undetermined 

Government  Levels  Affected: 

State,  Local 


Agency  Contact 

David  Torok 

Division  of  Marketing  Practices 

Bureau  of  Consumer  Protection 

Federal  Trade  Commission 

Washington,  DC  20580 

202  326-3140 

RIN:  3084-AA59 
BIUINO  CODE  67SIHI1-F 


UMI 
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NUCLEAR  REQULATORY 
COMMISSION  (NRC) 

Statement  of  Regulatory  Prtorittes 

Under  the  authority  of  the  Atomic 
Energy  Act  of  1954.  as  amended,  and 
the  Energy  Reorganization  Act  of  1974. 
as  amended,  the  Nuclear  Regulatory 
Commission  (NRC)  regulates  the 
proi;essing  and  utilization  of  source, 
byproduct,  and  special  nuclear  material. 
The  NRC's  regulatory  mission  is  to 
ensure  that  civilian  uses  of  nuclear 
materials  and  facilities  are  carried  out 
with  proper  regard  for  the  prote<:tion  of 
public  health  and  safety,  the 
environment,  and  national  s«<;urity.  The 
NRC  regulates  the  operation  of  nuclear 
power  plants  and  fuel  cycle  plants:  the 
safeguarding  of  nuclear  material*  from 
theft  and  sabotage;  the  safe 
transpor:.irion  of  nuclear  materials;  the 
decommissioning  and  return  to  safe  use 
of  licensed  facilities  that  are  no  longer 
in  operation;  and  the  medical, 
industrial,  and  research  applications  of 
nuclear  material. 

The  NRC's  regulatory  priorities  for  the 
next  fiscal  year  are  to  ensure  that: 

1.  Nuclear  power  plants  and  other 
licensed  facilities  are  operated  safely 
and  that  licensees  are  adequately 
prepared  to  respond  to  act:idents: 

2.  The  basic  principles  and  criteria 
that  would  allow  decommissioned  lands 
and  structures  to  be  released  for 
unrestrii  ted  use  are  codiHed; 

3.  Evolutionary  and  advanced  reactor 
designs  may  be  reviewed  and  licen.sed 
effectively  and  efficiently;  and 

4.  The  requirements  for  the  review 
and  approval  of  an  application  for  the  . 
renewal  of  a  nuclear  power  plant 
operating  license  ensure  a  more  stable, 
predictable.  efTicient.  and  flexible 
regulatory  process. 

The  NRC  is  addressing  its  regulatory 
initiatives  in  a  manner  that  is  consistent 
with  the  President's  regulatory 
philosophy.  The  NRC  routinely 
conducts  comprehensive  regulafor>' 
analyses  that  examine  the  costs  and 
bwnefits  of  contemplated  regulations  as 
part  of  its  regulatory  process.  The  NRC 
has  been  aggressive  and  innovative  in 
expanding  the  s<:ope  of  public  and 
industry  participation  in  its  most 
signifif^ant  rulemakings.  For  example, 
the  NRC  has  conducted  several  public 
workshops  and  established  an  eletironic 
bulletin  to  facilitate  participation  in  the 
rulemaking  to  establish  radiological 
f.rjteria  for  decommissioning.  The  NRC 
has  also  developed  internal  procedures 
and  programs  to  ensure  thai  only 


,'  requirements  are  imposed  on 
H«  Ucanaees  and  to  review  existing 
regulations  to  determine  whether  the 
requirements  imposed  are  still 
necessary. 


NRC 


PRERULE  STAGE 


210.  •  STEAM  GENERATOR  TUBE 
INTEGRITY 

Legal  Authority: 

42  use  2201;  42  USC  5841 

CFR  Citation: 

10  CFR  50 

Legal  Deadline: 

None 

Abstract 

The  NRC  is  considering  amending  its 
regulations  to  develop  a  rule  pertaining 
to  steam  generator  tube  integrity.  The 
objective  of  the  rule  would  be  to 
maintain  adequate  assurance  of  steam 
generator  tube  integrity  while  allowing 
a  more  appropriate  approach  to  steam 
generator  surveillance  and  maintenance 
activities  at  nuclear  power  plants. 
Steam  generator  degradation  is  a 
significant  issue  affecting  current 
pressurized  water  reactors. 

Statement  of  Need: 

The  NRC  plans  to  develop  a  rule 
pertaining  to  steam  generator  tube 
integrity  (i.e..  maintaining  an  extremely 
low  overall  probability  of  steam 
generator  tube  leakage  that  could  resuh 
in  core  damage  or  exceeding  allowable 
offsite  doses).  The  proposed  rule  would 
allow  a  more  flexible  approach  to  steam 
generator  surveillance  and  maintenance 
activities  through  a  degradation  specific 
management  approach.  The  regulatory 
atiion  is  intended  to: 

1.  Improve  the  scope  and  methods  for 
inspecting  steam  generator  tubing; 

2.  Provide  incentives  to  continue  to 
improve  inspection  methods; 

3.  Develop  plugging/repair  criteria 
based  on  the  most  appropriate 
nondestructive  parameters,  thereby 
improving  enforceability  of  the  criteria 
and  eliminating  unnecessary 
conservjitism;  and 

4.  Reflect  appropriate  considerations  of 
related  systems  issues. 

Operating  experience  indicates  that  the 
current  regulatory  requirements  need  to 


be  more  stringent  in  some  areas  while 
in  other  areas  they  are  overly 
conservative.  To  date  this  situation  has 
been  dealt  with  on  a  plant-specific 
basis,  when  necessary.  However,  a 
.    generic  approach  to  deaUng  with  steam 
generator  issues  is  necessary  in  order 
to  effectively  update  inspection  and 
repair  criteria.  The  generic  approach 
that  is  contemplated  will  allow 
appropriate  improvements  to  be 
applied  uniformly  across  the  industry, 
optimize  the  use  of  industry  and  .NRC 
resources  in  addressing  steam  generator 
issues,  and  provide  a  more  consistent 
basis  for  ensuring  public  health  and 
safety. 

Summary  of  the  Legal  Basis: 

The  NRC  is  authorized  to  promulgate 
new  rules.  The  new  rule  that  will  be 
developed  on  steam  generator  integrity 
will  be  in  accordance  with  the 
provisions  of  10  CFR  50.109  on 
backfitting. 

Alternatives: 

The  primary  alternative  would  be  to 
continue  with  resource  intensive  plant- 
specific  licensing  actions.  Other 
alternatives  may  be  developed  as  a 
result  of  public  comments  on  the 
proposed  rule. 

Anticipated  Costs  and  Benefits: 

The  regulatory  action  would  resuh  in 
a  decrease  in  costs  in  some  areas  (e.g.. 
steam  generator  tube  repair  costs, 
avoidance/delay  of  steam  generator 
replacement  costs),  and  an  increase  in 
cost  in  other  areas  (e.g..  inspection 
costs).  The  regulatory  action  may  also 
result  in  a  dearease  in  personnel 
exposure.  Since  the  proposed  rule  is 
intended  to  be  perfonnance  based,  a 
major  benefit  would  be  in  providing  a 
more  flexible  and  cost-effective 
regulatory  program  fwrtaining  to 
maintaining  steam  generator  tube 
integrity. 

Risks: 

The  regulatory  action  will  result  in 
increases  in  safety  margins  in  some 
areas  and  is  intended  to  provide  a  more 
optimal  balance  in  the  overall  public 
risks  associated  with  steam  generator 
tube  integrity  requirements  in  other 
areas. 

Timetable: 
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Aedon 


Date 


FR  CHe 


ANPRM 
ANPRM  Comment 

PenodEnd 
NPRM  12/00/95 

Small  Entities  Affected: 
None 


09/19*^    59  FR  47817 
12A)5/94 


Government  Levels  Affected: 

None 

Agency  Contact 

Tim  Reed 

Nuclear  Regulatory  Commission 

Office  of  Nuclear  Reactor  Regulation 

Washington.  DC  20555 

301  504-1462 

RIN:  315&-AF04 
NRC 


PROPOSED  RULE  STAGE 


211.  RADIOLOGICAL  CRITERIA  FOR 
DECOMMISSIONING  OF  NUCLEAR 
FACILITIES 

Legal  Authority: 

42  USC  2201-  42  USC  5841 

CFR  Citation: 

IG  CFR  020 

Legal  Deadline: 

None 

Abstract 

The  proposed  rule  would  amend  the 
Commission's  regulations  to  codify  the 
basic  principles  and  radiological 
criteria  which  would  allow 
decommissioned  lands  and  structures 
to  be  released  for  unrestricted  public 
u«:e.  In  the  final  rule  entitled.  "General 
Requirements  for  Decommissioning 
Nuclear  Facilities"  (June  27,  1988;  53 
FR  24018).  the  need  and  urgency  for 
guidance  with  respect  to  residual 
contamination  criteria  was  expressed. 
At  that  time,  it  was  anticipated  that  an 
interagency  working  group  organized 
by  the  Environmental  Protection 
Agency  would  develop  necessary 
Federal  guidance.  However,  in  the 
absence  of  significant  progress  by  the 
interagency  working  group,  the 
Commission  had  directed  that  the  NRC 
expedite  rulemaking  because  the 
requirements,  once  final,  will  provide 
licensees  with  an  incentive  to  complete 
site  decommissioning. 

The  proposed  rule  would  establish 
basic  radiological  criteria  for  release  of 
lands  and  structures.  Measurables.  in 
the  form  of  surface  and  volume 
radioactive  concentrations  and  site 
radioactivity  inventory  values,  would 
be  provided  in  supporting  regulatory 
guidance.  These  combined  activities 
stiould  benefit  the  public,  industry,  and 
the  NRC  providing  a  risk-based 
framework  upon  which 


decommissioning  activities  and  license 
terminations  can  be  accomplished.  The 
framework  will  ensure  adequate 
protection  of  public  health  and  safety 
and  identify  residual  radioactivity 
criteria  upon  which  licensees  can 
confidently  develop  reasonable  and 
responsible  decommissioning  plans. 

Statement  of  Need: 

The  Nuclear  Regulatory  Commission 
(NRC)  is  proposing  to  amend  10  CFR 
Part  20  of  its  regulations  to  provide 
specific  radiological  criteria  for  the 
decommissioning  of  soils  and 
structures.  The  proposed  criteria  would 
apply  to  the  decommissioning  of  all 
facilities  licensed  under  10  CFR  Parts 
30.  40.  50.  60.  61.  70,  and  72.  as  well 
as  other  facilities  subject  to  the 
Commission's  jurisdiction  under  the 
Atomic  Energy  Act  and  the  Energy 
Reorganization  Act.  The  NRC  would 
apply  these  criteria  in  determining  the 
adequacy  of  remediation  of  residual 
radioactivity  resulting  from  the 
possession  or  use  of  source,  byproduct, 
and  special  nuclear  material.  The 
proposed  rule  is  intended  to  provide 
a  clear  and  consistent  regulatory  basis 
for  determining  the  extent  to  which 
lands  and  structures  must  be 
remediated  before  a  site  can  be 
considered  decommissioned. 

The  NRC  has  developed  the  basis  for 
the  residual  contamination  levels  in 
light  of  changes  in  basic  radiation 
protection  standards,  improvements  in 
remediation  and  radiation  detection 
technologies,  decommissioning 
experience  obtained  during  the  past  15 
years,  and  comments  received  from 
public  workshops  held  as  part  of  this 
rulemaking  effort.  This  rulemaking  has 
been  closely  coordinated  with  the 
Environmental  Protection  Agency  from 
both  a  policy  standpoint  and  for  the 
technical  underpinnings.  The  EPA  was 
a  key  participant  in  the  rulemaking 
workshops  conducted  for  the 
rulemaking.  EPA  is  preparing  a  parallel 
rulemaking.  In  addition,  under  the 
framework  of  a  Memorandum  of 
Understanding  (MOU)  between  NRC 
and  EPA,  EPA  will  make  a 
determination  that  the  NRC  rulemaking 
provides  a  sufficient  level  of  protection 
for  public  health  and  safety  and 
environment.  This  coordination  will 
minimize  the  expenditure  of  Federal 
resources,  provide  a  consistent 
regulatory  approach  for  all  facilities, 
and  avoid  a  duplication  of  effort  or 
overlapping  regulations. 


Summary  of  the  Legal  Basis: 

This  proposed  rule  is  being  developed 
under  the  authority  of  the  Atomic 
Energy  Act  of  1954.  as  amended. 

Alternatives: 

The  NRC  presently  allows 
decommissioning  on  a  site-specific 
basis  using  existing  guidance.  The  NRC 
could  continue  to  allow 
decommissioning  to  proceed  on  a  case- 
by-case  basis.  However,  the  NRC 
believes  that  codifying  radiological 
criteria  for  decommissioning  would 
provide  a  more  effective  method  of  and 
a  broadly  understood  set  of  standards 
to  be  used  in  protecting  public  health 
and  the  environment  at 
decommissioned  sites. 

Anticipated  Costs  and  Benefits: 

The  proposed  rule  would  establish  a 
clear  and  consistent  regulatory  basis  for 
determining  the  extent  to  which  lands 
and  structures  must  be  remediated 
before  a  site  can  be  decommissioned. 
The  Commission  believes  that  inclusion 
of  criteria  in  the  regulations  will  result 
in  more  efficient  and  consistent 
licensing  actions  related  to  the 
numerous  and  frequently  complex  site 
decontamination  and  decommissioning 
activities  anticipated  in  the  future. 
Therefore,  the  proposed  rule  would  use 
NRC  and  licensee  resources  more 
efficiently,  be  applied  consistently  to 
all  types  of  licenses,  create  a 
predictable  basis  for  decommissioning 
planning,  and  eliminate  the  protracted 
delays  in  decommissioning  because 
licensees  wait  for  generic  regulatory 
criteria  before  proceeding  with 
decommissioning  of  their  facilities.  The 
proposed  rule  would,  for  the  most  part, 
codify  existing  regulatory  practice.  It  is 
not  expected  to  result  in  any  significant 
additional  cost  to  the  industry,  the 
government,  or  the  public.  In  fact, 
efficiencies  produced  by  codifying  and 
stabilizing  regulatory  practice  in  this 
area  should  result  in  an  overall 
reduction  in  costs  associated  with 
decommissioning  nuclear  facilities.  It  is 
not  possible  to  quantify  the  extent  of 
these  cost  reductions  at  this  time. 

Risks: 

This  rulemaking  would  ensure  that 
decommissioning  will  be  carried  out 
without  undue  impact  on  public  and 
occupational  health  and  safety  and  the 
environment.  The  proposed  rule 
ensures  a  stable  framework  to 
accomplish  decommissioning  and 
achieves  a  stable  level  of  costs  for  risks 
averted.  The  proposed  amendments 
enhance  the  existing  regulatory 
framework  by  providing  a  clear  and 
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consistent  regulatory  besis  for 
dHtermining  tite  extent  to  which  lands 
and  •tructurai  muel  be  remediated 
before  a  site  can  be  decommissianed. 
The  Commission  believes  that  inclusion 
of  radiological  criteria  in  the 
regulations  will  resuh  in  more  efficient 
and  consistent  licensing  actions  related 
to  the  numerous  and  fraquently 
complex  site  decontamination  and 
decommissioning  activities  anticipated 
in  the  future  and  reduce  the  risk  to 
public  heahh  and  the  environment. 


ActtOll 


mom 


0&22f94    SeFR43200 
12/2(y94 


NPRIM 

NPRM  CofTwneni 

Period  End 
Final  Action  06/0(V96 

SmaH  Entttoaa  Aftodad: 

Businesses.  Governmental  Jurisdictions. 
Organizations 

Qovammant  Lavals  Aflaclatfc 
Stale.  Local.  Federal 

Agancy  CofMKt 

James  Malaro 

Nuclear  Ragulatonr  CoMunission 

Office  of  Nuclear  Ragulatory  Research 

Washington.  DC  20555 

.101  415-6201 

RiN:  3150-A06S 


NRC 

212.  a  PftOCUREMENT  OF 
CO«MIERaAL  GRADE  tTEMS  BY 
NUCLEAR  POWER  PLANT  LICENSEES 

Legal  Aiflhortty: 

42  use  2201:  42  USC  5841 

CFRCIMIon: 

10  CFR  021 

Legal  DaadWna; 

None 

Abstract 

The  proposed  rule  would  amend  the 
Commission's  regulations  to  include  a 
H»»nonc  process  for  dedication  of 
commercial  grade  items  for  safety- 
related  use  and  to  clarify  that  the  entity 
performing  the  dedication  of  a 
commercial  grade  item  is  responsible 
for  discovering,  evaluating,  and 
n>porting  deficiencies  as  required  by 
NRC  regulations.  The  propoised  rule  has 
been  developed  in  response  to  a 
petition  for  r\ilRniaking  (PRM-21-02) 
submitted  by  the  Nuclear  Management 
and  Rasourcas  Council  (NUMARC) 
requesting  that  the  Commission  amend 
10  CFR  l^rt  21  in  certain  respwis 


related  to  commercial  grade  items  and 
their  dedication  for  use  in  safety-related 
applications.  The  proposed 
amendments  would  improvelhe 
efficiency  and  effectiveness  of  the 
current  commercial  grade  item 
dedication  process. 

Statamant  of  Naad: 

The  NRC  plans  to  amend  10  CFR  part 
21  to  permit  the  use  of  tests  and 
anal)rsas  of  commercially  available 
products  (referred  to  as  commercial 
grade  dedication)  to  ensure  that  the 
products  are  adequate  for  use  in 
nuclear  f>ower  plant  safety  systems 
instead  of  requiring  that  proJucts  be 
manuCactured  under  a  quahty  a.ssurance 
paopam.that  meets  the  requirements  of 
Appendix  B  to  10  CFR  part  50. 
"Quality  Assurance  Criteria  for  Nuclear 
Power  PlanU  and  Fuel  Reprocessing 
Plants."  The  regulatory  action  would 
revise  the  existing  10  CFR  part  21  to: 

1.  Specifically  define  commercial  grade 
dedication  as  the  process  for  providing 
reasonable  assurance  that  a 
commercially  available  product  to  be 
used  in  a  nuclear  power  plant  safely 
system  will  perform  its  intended  safety 
function,  and 

2.  Allow  the  entity  performing 
commercial  grade  dedication  to  assume 
the  responsibility  for  reporting  defects 
and  noncompliance. 

The  proposed  amendments  are 
intended  to  permit  the  NRC  to  design 
its  regulations  in  the  most  cost-effective 
manner  to  achieve  the  regulatory 

ohj«M;tive. 

Summary  of  tha  Legal  Baala: 

The  regulations  in  10  CFR  part  21 
establish  procedures  and  requirements 
for  the  implententation  of  Section  206 
of  the  Energy  Reorganization  Act  of 
1974. 

AWamaBvaa: 

The  only  alternative  considered  was  to 
retain,  but  adjust,  the  existing 
regulations.  However,  to  maintain  the 
status  quo  would  deprive  industry  of 
the  additional  flexibility  it  needs  to 
obtain  products  suitable  for  use  in 
nuclear  power  plant  safety  systems. 
Other  alternatives  may  be  developed 
and  considered  as  a  result  of  public 
comments  on  the  proposed  rule. 

Anticipated  Costs  and  Benefits: 

The  proposed  amendments  would 
decrease  industry  costs  and  compensate 
for  the  declining  number  of  hardware 
suppliers  by  providing  more  flexibility 
lo  industry  in  obtaining  products 


suitable  for  use  in  nuclear  power  plant 
safety  systems. 

Risks: 

The  regulatory  action  would  continue 
to  ensure  the  low  risks  to  public  health 
and  safety  that  have  been  achieved  and 
maintained  at  potentially  less 
burdensome  costs. 

Timetabia: 


Action 


FR  CHa 


NPRM 
Final  Action 


10/00/94 
04AXVg6 


Small  EntWea  Affected: 
None 

Government  Levels  Aflactad: 

None 

Agency  Contact: 

M.  L  Au 

Nuclear  Regulatory  Commission 

Office  of  Nuclear  Regulatory  Research 

Washington,  DC  20555 

301  415-6181 

RIN:  3150-AFOl 


NRC 

213.  a  REQUIREMENTS  FOR 
RENEWAL  OF  OPERATING  LICENSES 
FOR  NUCLEAR  POWER  PLANTS 

Legal  Authority: 

42  USC  2201:  42  USC  5841 

CFR  Citation: 

10  CFR  54 

Legal  Deadline: 

None 

Abstract 

The  proposed  rule  would  amend  the 
Commission's  regulatioru  to  change  the 
«  requirements  that  an  applicant  for 
renewal  of  a  nuclear  power  operating 
license  must  meet.  The  proposed  rule 
would  clarify  the  required  infonnation 
that  must  be  submitted  to  the  NRC  for 
review  so  that  the  agency  can 
determine  whether  those  requirpments 
have  in  fact  been  met,  and  change  the 
administrative  requirements  that  a 
holder  of  a  renewed  Hcense  must  meet. 
The  proposed  amendment  is  intended 
to  provide  a  more  stable  and 
predictable  process  for  license  renewal, 
in  part,  through  allowing  greater  credit 
for  existing  Ucensee  programs  and 
activities,  including  the  maintenance 
rule,  that  adequately  manage  the 
adverse  effects  of  aging.  The 
establishment  of  a  stable  and 
predictable  regulatory  environment  for 


license  renewal  is  considered  to  be 
essential  by  nuclear  industry 
representatives  because  decisions  made 
about  license  renewal,  before  the 
current  operating  license  expires,  can 
have  significant  economic  benefits  and. 
if  necessary,  allow  for  the  timely 
planning  for  replacement  power. 

Statement  of  Need: 

The  NRC  is  proposing  to  amend  10  CFR 
part  54,  "Requirements  for  Renewal  of 
Operating  Licenses  for  Nuclear  Power 
Plants."  This  proposed  amendment  is 
necessary  to  help  ensure  a  more  stable, 
predictable,  efficient,  and  flexible 
regulator)'  process  for  license  renewal. 
The  NRC  has  given  this  rulemaking 
high  agency  priority  due  to  the 
ambiguities  and  instabilities 
experienced  from  implementation  of 
the  current  license  renewal  rule.  The 
proposed  amendment  would  simplify 
the  license  renewal  process,  primarily 
by  allowing  greater  reliance  on  existing 
programs  and  the  Commission's 
regulations  regarding  licensee 
maintenance  activities  as  evidence  that 
aging  of  equipment  will  be  adequately 
managed  in  the  renewal  term.  By 
generically  crediting  existing  licensee 
programs  and  the  regulatory  process, 
including  the  maintenance  rule  (10  CFR 
50.65),  the  Commission  has  effectively 
narrowed  the  scope  of  lic-ense  renewal 
aging  management  reviews  to  only 
those  structures  and  components  for 
which  the  detrimental  effects  of  agin^, 
may  not  be  adequately  managed  in  the 
renewal  term. 

Summary  of  the  Legal  Basis: 

The  Atomic  Energy  Act  (AEA)  of  195-4 
provides  the  NRC  the  authority  to 
regulate  commercial  nuclear  power 
plants  including  renewal  of  licenses. 
This  proposed  amendment  is  within' 
this  jurisdiction  and  will  define  the 
criteria  under  which  the  NRC  will 
authorize  operation  txjyond  the  40  year 
initial  liixinsed  term  as  provided  in  the 
AEA. 

Alternatives: 

The  Commission  analyzed  two 
alternatives  to  the  proposed 
amendment:  (1)  continue  with  the 
existing  rule  and  (2)  require  a  review 
of  only  time-limited  aging  issues.  The 
Commission  determined  that 
continuation  of  the  existing  rule  would 
result  in  unneccessary  licensee  burden 
and  would  not  provide  a  stable  and 
predictable  regulatory  process  for 
license  renewal.  Additionally,  the 
Commission  determined  that  a  process 
that  requires  only  a  review  of  time- 
limited  aging  issues  is  too  limited  in 


scope  and  may  unnecessarily  increase 
risk  to  the  public  health  and  safety  by 
not  providing  a  systematic  aging 
assessment  of  equipment  that  may  not 
otherwise  be  adequately  managed  in 
the  renewal  term. 

Anticipated  Costs  and  Benefits:    - 

The  Commission  has  analyzed  this 
proposed  amendment  and  has 
determined  that  these  changes 
represent  a  net  benefit  of  approximate)  v 
$10  million  per  application  when 
compared  to  the  existing  rule. 

Risks: 

The  proposed  amendment  is  required 
to  provide  regulatory  stability, 
predictability,  and  efficiency  In  the 
license  renewal  process.  This 
amendment  would  result  in  no 
additional  risk  to  public  health  and  is 
estimated  to  provide  the  same  level  of 
safety  intended  as  with  the  current 
license  renewal  rule.  As  a  point  of 
reference,  the  systematic  a.ssessment  of 
aging  of  the  original  license  renewal 
rule  was  estimated  to  result  in  an 
averted  public  dose  of  30.000  person- 
rem  when  taken  over  the  expected 
renewal  application  and  renewal 
duration 

Timetable: 


Action 


Date 


FR  Cita 


NPRM  lO'00/94 

Small  Entities  Affected: 

None 

Government  Levels  Affected: 
None 

Agency  Contact: 

Thomas  G.  Hiitz 

Nuclear  Regulatory  Commission 

Office  of  Nuclear  Reactor  Regulation 

Washington,  DC  20555 

.101  504-1105 

RIN:  3150-AF05 

NRC 

214.  •  REVISION  OF  FEE 
SCHEDULES;  100  PERCENT  FEE 
RECOVERY,  FY  1995 

Legal  Authority: 

31  USC  9701:  42  USC  2201;  42  USC; 
2213;  42  USC  2214:  42  USC  5841 

CFR  Citation: 

10  CFR  170:  10  CFR  171 
Legal  Deadline: 

Final:  Statutory,  August  1,  1995. 

Omnibus  Budget  Reconciliation  Act  ot 
109(1 


Abstract 

This  rulemaking  will  amend  the 
licensing,  inspection,  and  annual  fees 
charged  to  NRC  licensees  and 
applicants  for  an  NRC  license.  The 
amendments  are  necessary  to  retover 
approximately  100  percent  of  the  NRC: 
budget  authority  for  fiscal  year  1995 
less  the  amounts  appropriated  from  tl:e 
Nuclear  Waste  Fund. 

Statement  of  Need: 

The  Omnibus  Budget  Reconciliatiuii 
Act  of  1990  (OBRA-90)  requires  that  tl;«> 
NRC  accomplish  the  100  percent 
recover}'  through  the  assessment  of 
fees.  The  NRC  assesses  two  t\  jms  of 
fees  to  recover  its  budget  authority. 
License  and  inspection  fees  artr 
assessed  under  the  authority  of  the 
Independent  Offices  Appropriation  .Act 
to  ret;over  the  costs  of  providing 
individually  identifiable  ser\-i(.es  to 
specific  applicants  and  licensees  (10 
CFR  part  170).  OBRA-90  requires  that 
the  NRC  recover  the  full  cost  to  the 
NRC  of  all  identifiable  regulatory 
ser\ice  that  each  applicant  or  licensee 
retKives.  The  NRC  rei.overs  generic  and 
other  regulatory  costs  not  ret  overed 
through  10  CFR  part  170  fees  through 
the  assessment  of  annual  fees  under  the 
authority  of  OBRA-90  (10  CFR  part 
171).  Annual  fee  charges  are  consistent 
with  the  guidance  in  the  Conference 
Committee  Report  on  OBRA-90  that  the 
NRC  assess  the  annual  charge  under  the 
principle  that  licensees  who  require  the 
greatest  expenditure  of  the  agency's 
resources  should  pay  the  greatest 
annual  fee. 

Summary  of  the  Legal  Basis: 

The  Omnibus  Budget  Reconciliation 
Act  requires  that  the  NRC  recover 
approximately  100  penent  of  its  budget 
authority,  less  the  amount  appropriated 
for  the  Nuclear  Waste  Fund,  for  fiscal 
years  1991  through  1998.  The  Aft 
requires  that  the  lees  for  fiscal  year 
1995  must  be  collected  by  September 
30.  1995.  Therefore,  the  final  rule  is 
to  be<:ome  effective  by  August  1.  199.'». 

Alternatives: 

Because  this  action  is  mandated  b> 
statute  and  the  fees  must  be  assessed 
through  rulemaking,  the  NRC  did  not 
consider  alternatives  to  this  action. 

Anticipated  Costs  and  Benefits: 

The  cost  to  NRC  licensees  is  the  NRC 
fiscal  year  1995  budget  authority  less 
Ihe  amount  appropriated  from  the 
Nuclear  Waste  Fund.  The  dollar 
•  amount  is  not  yet  determined  but  is 
expelled  to  be  in  a  range  c  lose-  to 
$.522.8  million. 
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Rtefcs: 

Not  applicable. 

TkiMlabl*: 


FRCtto 


NPRM 
Final  Action 


OMXVSS 

07/0(V96 


SmaN  EntittM  Affected: 
None 


Government  Levels  Affected: 

None 

Agency  Contact 

C  James  Holloway.  Jr. 
Nuclear  Regulatory  Commission 
Office  of  the  Controller 
Washington.  DC  20555 
301  415-7724 

RIN:  315O-AF07 
■LUNQ  coot  7»l»«1-# 


fMoffuiay 
^  November  14,  1994 
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DEPAimiENT  OF  AGRICULTURE 

Ofllc*  of  the  Secretary 

7  CFR  SubtHto  A,  Chs.  I-VR,  IX-XN,  XIV- 
XVM,  XXi,  XXIV-XXIX 

9  CFR  Chs.  MV 

36  CFR  Ch.  n 

41  CFR  Ch.  4 

Ssmiannusl  Rsgulatory  Agsnda, 
OctotMT  1994 

AOCNCY:  Offic«  of  the  Secretary.  USDA. 

ACTION:  Semiannual  regulatory  agenda. 

SUMMARY:  This  agenda  provides 
summary  descriptions  of  significant  and 
no'-signincant  regulations  being 
developed  in  agencies  of  the  U.S. 
Department  of  Agriculture  in 


conformance  with  Executive  Order 
12866  "Regulatory  Planning  and 
Review."  The  agenda  also  describes 
regulations  affecting  small  entities  as 
required  by  section  602  of  the 
Regulatory  Flexibility  Act.  Public  I^w 
96-354. 

USDA  has  attempted  to  list  all 
regulations  and  regulatory  reviews 
pending  at  the  time  of  publication 
except  for  minor  and  routine  or 
repetitive  actions,  but  some  may  have 
been  inadvertently  missed.  There  is  no 
legal  significance  to  the  omission  of  an 
item  from  this  listing.  Also,  the  dates 
shown  for  the  steps  of  each  action  are 
estimated  and  are  not  commitments  to 
act  on  or  by  the  date  shown. 

FOR  FURTMCR  INFORMA-PON  CONTACT:  For 
further  information  on  any  specific 
entry  shown  in  this  agenda,  please 
contact  the  person  listed  for  that  action. 


Requests  for  copies  of  the  agenda 
should  include  a  self-addressed, 
stamped  envelope  and  be  directed  to: 
Regulatory  Agenda,  OBPA,  Office  of  the 
Secretary,  Room  147-E.  Administration 
Building,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
(202)  720-1272. 

SUPPLEMENTARY  INFORMATKX4:  For  this 
edition  of  USDA 's  regulatory  agenda, 
the  most  important  significant 
regulatory  actions  are  included  in  The 
Regulatory  Plan,  which  appears  in  Part 
n  of  this  issue  of  the  Federal  Register. 
The  Regulatory  Plan  entries  are  listed  in 
the  Table  of  Contents  below  and  are 
denoted  by  a  bracketed  bold  reference, 
which  directs  the  reader  to  the 
appropriate  Sequence  Number  in  Part  II. 
Dated:  September  2, 1994. 
Marvin  J.  Shapiro. 

Chief.  LegisJative,  Regulatory,  and  Automated 
Systems  Division. 


Saquano* 
Nurntor 


216 
217 
218 
219 
220 


Sequence 
Number 


221 
222 
223 
224 

225 

226 

227 

228 
229 

230 


Agricultural  Cooperative  Service— Final  Rule  Stage 


Agricultural  Mari^eting  Service — Prerule  Stage 


rme 


Voluntary  and  Mandatory  Egg  and  Egg  Products  Inspection 

Vokjntary  Grading  ot  Poultry  Products  and  Rabbrt  Products  _ _..!.."Z]!!! 

ReMling  to  Inspection  and  Grwtng  d  Burtey  Tobacco „ !!1"!!1"."I!"." ."" 

Reviwon  ol  7  CFR  29  500  Fees  and  Charges  tor  Inspection  and  Gradmg  of  Invorted  Tobacco 
Salmooetia  F^ecogm^ed  Laboratory  Program  


Regulation 
Identifier 
Number 


0581-AA58 
0581-AA61 
0581-ABOl 
0581-AB12 
0581-AB38 


Agricultural  Martceting  Service— Proposed  Rule  Stage 


TMe 


Natiorwl  Latxxatory  Accredrtation  Program  

Organic  Certification  of  Organic  Food  Production  Act  ol  1990  ......H!»™«!!™!!!I!!!!.!I!™Z!]!!!!!I!!!H 

Review  of  Basic  Formula  Pnce  m  AH  Federal  Mdk  Orders ."!!1"""""!."I"I!Z!!."!.!!!!!."1I"." 

RelngeratKxi  and  I  sbetng  Requirements  tor  She*  Eggs """"Z""""""!Z""Z!!! 

Gr«ling  and  Inspeclton.  General  Speciffcaiions  tor  Approved  Dairy  Plants  and  Standards  for  Griiesol  Dairy 

ProAjcts.  United  Stales  Standards  tor  Grades  ol  Nonfat  Dry  Mik  (Spray  Process)  

Gradvig  and  Inspection.  General  Specifications  for  Approved  Dairy  Plants  and  Standards  tor  Grades  of  Dairy 

Products;  Unrted  Stales  Standards  lor  Instant  Nonfat  Dry  Milk  

Revwion  ol  Ihe  RegUationt  Governing  Inspection  Certificatioo  and  Standards  tor  Fresti  Fruits  Vegetables   and 

Ottmr  Products 

Change  in  Fees  tor  Federal  Metf  Qradkig  and  Certification  Services  ZIZZZZIIZZ!"" 

M*  tor  Manufactunng  Purpoees  and  It*  Production  and  Processing  Requirements  Recommended  tor  Aitoiition  iiii 

Stale  Regulatory  Agencws  (Raw  Mifc)  

User  Fees  for  Co«on  Classification  Services  to  Growers  1995  Crop  „ !Z!!!!!I!I!IZ^:"."'^^^Z." 


Regulation 
Identifier 
Number 


0581-AA38 
0581-AA40 
0581-AA57 
0581-AA66 

0581-AA96 

0581-AA97 

0581-AB02 
0581-AB07 

0581-AB11 
0581-AB15 


Sequence 
Number 


231 

232 
233 
234 
235 
236 
237 
238 


Sequence 
number 


239 

240 
241 
242 

243 
244 
245 

246 
247 
248 

249 
250 
251 
252 

253 
254 


Sequence 
Number 


255 

256 
257 
258 
259 
260 
261 
262 
263 
264 
265 


Agricultural  Marketing  Service— Proposed  Rule  Stage  (Continued) 


Title 


Soybean  Promotion,  Research,  and  Cortsumer  Information  Act;  Reapportionment  of  Directors  on  ttie  United  Soy- 
bean Board  

Proposed  Revision  of  Part  46,  Reguiatioro  Under  tf>e  Perishable  Agricultural  Commodities  Act 

Soybean  Promotion  and  Research  Program;  Procedures  for  Conduct  of  a  Producer  PoM  „ 

Beef  Promotion  and  Research:  Ctianges  in  HIS  Numbers  

Changes  in  Fees  for  Voluntary  Federal  Meat  Grading  and  Certification  Services  „.. 

Increase  Seed  Inspection  Fees „ 

Pork  Promotion  Research,  and  Consumer  Information  Act  of  1985-  Increase  in  Assessment  Rate 

Regutatfons  under  the  Federal  Seed  Act  (Amendments)  


Regulation 
Identifier 
Numt>er 


0581-AB18 
0581-AB28 
0581-AB30 
0581-AB31 
0581-AB34 
0581-AB35 
0581-AB36 
0581-AB37 


Agricultural  Mariceting  Service— Final  Rule  Stage 


Title 


Revision  of  Regulations  Governing  the  Inspection  arxl  Grading  Sen/ices  of  Manufactured  or  Processed  Dairy  Prod- 
ucts   ~ „ „. 

Regulations  Under  the  Federal  Seed  Act 

Grading  arxj  Inspection.  Specifications  for  Approved  Dairy  Plants  arxi  Standards  tor  Grades  of  Dairy  Products; 

General  Specification  for  Dairy  Plants  Approved  for  USDA  Inspection  and  Grading 

United  States  Standards  for  Grades  of  Tomato  Sauce „ 

1994  Adjustmert  of  the  Value  of  Imported  Cotton  for  Collections,  Cotton  Research  and  Promotion  Assessments  ... 
Processed  Fruits  and  Vegetables.  Processed  Products  Thereof,  arxl  Certain  Other  Processed  Food  Products  (Fee 

Increase)  

Amendments  to  the  Lime  Research,  Promotion  and  Consumer  Information  Order  

Implementation  of  Fresh  Cut  Flowers  and  Fresh  Cut  Greera  Promotion  and  Information  Order  

Watermelon  Research  and  Promotion  Plan.  Proposed  Amendments  to  the  Plan,  Rules  and  Regulations  Issued 

Thereunder,  and  Procedure  tor  tt»  Conduct  of  Referenda 

Amendments  to  the  Recordkeeping  Requirements  for  Certified  Applicators  of  Federally  Restricted  Use  Pesticides  .. 

Amendments  to  the  Honey  Research,  Promotion,  and  Consumer  Informatfon  Order 

Potato  Research  ar>d  Promotion  Plan:  Amendment  to  Rules  and  Regulations  Issued  Thereunder  „ 

Rules  of  Practice  Governing  Proceedings  on  Petitions  to  Modify  or  To  Be  Exempt  From  Research  and  Promotton 

Programs  for  Fruits,  Vegetables,  and  Specialty  Crops  Consolidatton „ 

Amendnf>ent  to  Egg  Research  arxl  Promotton  Order  to  Increase  the  Rate  of  Assessment ~ 

Increase  in  Fees  arxl  Charges  for  Egg  Products  Inspection  and  Egg  Poultry  and  nabbm  Gradkig 


Agricultural  Mariceting  Service— Completed  Actions 


Title 


Policy  Statement  and  Regulattons  Governing  Availability  of  Tobacco  Inspection  Services  to  Burley  Tobacco  on 
Designated  Markets 

Fees  and  Charges,  Mandatory  Tot>acco  Inspection „ 

User  Fees  for  Cotton  Classification  Services  to  Growers;  1994  Crop 

Regulation  Governing  the  Fresh  Irish  Round  White  Potato  Diversion  Program,  1992  Crop 

Amendment  to  Cotton  Board  Rules  and  Regulations . 

Revision  of  Fees  for  Fresh  Fruit  and  Vegetable  Destination  Market  Grading  Services  - ~ 

Revision  of  Licensing  Procedures  for  Cottonseed  Samplers  ; 

Watermeton  Research  arxl  Promotion  Plan;  Rules  and  Regulations;  Realignment  of  Distrcts  „ 

Amendment  to  the  Egg  Research  arxl  Promotton  Order _ — 

Pork  Promotion,  Research  and  Consumer  Information  Order;  Increase  Pork  Importer  Assessments 

Revision  of  Cotton  Research  and  Promotion  Regulations  Regarding  Assessment  ol  Imported  CottorvContaining 
Products 


Regulatton 
Identifier 
Numtjer 


0581-AA45 
0581-AA52 
0581-AA60 

0581-AA95 
0581-AA99 
0581 -ABU 

0581-AB16 
0581-AB19 
0581-AB20 

0581-AB21 
0581-AB22 
0581-AB23 
0581-AB26 

0581-AB27 
0581-AB32 
0581-AB33 


Regulation 
Identifier 
Number 


0581-AA56 
0581-AA62 
0581-AA86 
0581-AA93 
0581-AA98 
0581-AB03 
0581-AB05 
0581-AB06 
0581-AB13 
0581-AB17 

0581-AB29 
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Saqiwnc* 
Nuntwf 


267 
26t 

260 

270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 

281 
282 
283 
284 


Scquoncc 
Numtof 


286 
286 
287 
288 
288 
290 
291 
292 

299 
294 

295 

296 
297 
298 

299 

300 
301 
302 
303 
304 

306 
306 


AghcuNural  Stabifization  and  Conservation  Service— Prerute  Stage 


ReguiBlton 
idenMer 

Number 

0560-AO79 


AgncuttufBl  Stabilization  and  Conservation  Service— Proposed  Rule  Stage 


Tioe 


Hi^Mlons    naujiieWitfon  o(  Bases,  ABolments  and  Quotas 


Anwndmants  to  »«  Producion 
P*>»  Voluntary  Producten  umaion 

Amandrr^ents  to  CCC  0«M  SMtomem  Regulations  Regarding  Wawe»^Restridtoi"on"  Program  EI«b.Wy  and  Col- 
tection  o(  Judgmam*  by  AdminMaHv*  CMlMl 

1996  Extra  Long  Staple  Cotton  Program 

90-Oay  Rule 

Colorado  Rivar  Basm  SaMly  Contool  Pro(^am  Amendments 


Regulation 
klentilier 
Nuntwr 


Amendrnente  toRegUahons  Regarding  Payments  to  Persons  C^ii^";;i"<;("EiJ^i;;^"s"u;3^;^e^v^^^        

iw94  Options  Pilot  Program  

Program  inekgiMty  tor  Noncomplanca  W0hM)M9^iriiacatnnProgi^'''rZ  

1995-Crop  Marketing  QuoU  and  Pnee  Support  LeN«l  For  Flue-Cored  Totncco      „  ~Z  

1995-Crop  Markettng  Quota  and  Pnce  Support  Level  For  Bortey  Tobacco  „   Z'    '" 

199&Crap  Mafketmg  Quota  and  Pnce  Support  Levela  For  Su  Kmds  ol  Tobacco  " 

1396-Ci«p  Ma^ialing  Quotas  For  Three  Kmda  of  Tobacco  _.  • " ~ 

Techn«al  Corrections  to  tt«  Wheat,  Feed  Gnii^  CciO^'i^  »^ iSii^  

Wool  and  Mohair  Rwtouna  Loan  Proyam _  T_____^^  ' ~ 

End4Js«  CarMcala  System I"l..._",  ™"™ 

^g>*go;w«wCwwervatton CorryHance Crop  Acwaga  Base  (CAB)"A(i|uslinanls  ._".._Z"I."_..l.. ~Z 


0560-AC99 
0560-ADOO 

0560-AD09 
0560-AD42 
0560-AD43 
0560-AD45 
0560-A047 
0560- A048 
0660-AD57 
0660-AD62 
0560-AD63 
0560- A064 
0560-AD65 

0560-AD66 
0560-AD72 
056O-AO75 

0560-AD77 
0660- AO80 


Agncultufal  Stabilization  and  Conservation  Service-Fmal  Rute  Stage 


TtfB 


1982  Through  1996 


Sugar  and  CrystaNna  Fiuctaaa  Marlieang  Atottnam  RagiMiona  tar  Rm^  Y 
Excessive  Manufactuhng  (Make)  Ailowrancas  to  SMa  nuf.ULi,  (Mart  tar  Mk 

Common  ProMisiona  tor  the  1984  Wheat.  Feed  Gram,  Cotton,  and  Rloa  Pro-ams' 

IlISSZL'L'i.lS^^  """^  Consen^ttoo  Program  Re»iationaZ,N^-c,e1i;;;i;^ 

V^SSrSJlTSJI^IrS  ^^***^  R^dH^g  Abandoned  Acreage  and  Drainage  by  Drainage  D.stncts  

i993<;rop  Sugar  Beet  and  Sugaicane  Price  Stjpport  Lo»i  Rates  „ 

Amendment  to  the  U.S.  Warehouse  Act  Regufattone-License  and k^s^e^  feet  ~" 

^^^^^^T^^am^^Za^T  ^'"'^^^  R«9»-al»rtS  Regarding  water  Quality  Incentives  Pro^^;  C^Sh^;e  Prov;: 
swns  of  the  Emergency  Cor»8afv«lon  Program,  and  Other  RevsKxw 
1995  Feed  Grain  Progrwn  „ " "•  " 

1995  Rica  Proyam  " — ' 

1995  Upland  Cotton  Program IZII.IIZZ  Z"  " ""Z  

1995  Wool  and  Mohair  Program ZI!  Z...ZZZZ  ~" "  "" 

i994<;rop  Sugar  Beet  and  Sugarcane  Pnca  S<<)port  Loan  Rates 

Malting  Barley  Assessment" --^     ...         „        .  

AmenAnents  to  the  WetlWHlB  Rasarva  Pioj^'ZZ  "ZZZ" 'Z_  " 

1994  Wheat  Farmer-Oenad  Reserve  Program  ~ ."__  '  

1994  Feed  Gram  Farmar-OiMned  ReeeoM  Program I" I Z "'~  

1995-Crop  Naaonat  Average  Loan  Rates  tor  Quote  and  AdiMwul  Peanuts        ~ 


Regulallon 

Ilia   II  Mf 

KMnaaar 
Number 


J  Association  EBgibriKy  Requiremente  lor  Price  SiSDOrt 
General  Pnce  Support  Regutetions  tor  Honey .ZZZ.    "   " 


0660-AC14 
0560- AC23 
0660-AC74 
0560-AC86 
0560-AC92 
0560-AC98 
0560- AD13 

0560- A016 
0560-AD37 
0560-AD38 
0660-AD39 
0S60-AO40 
0560-AD41 

05€0-AD60 
0660-AD55 
0560-A059 
0660-AO60 
0560- A061 
0560^  A067 

0560- A068 
0560-AD70 
0560-AD73 


Sequence 
Number 


307 
308 
309 
310 

311 
312 


Sequence 
Number 


313 
314 
315 
316 
317 
318 
319 
320 
321 
322 
323 
324 
325 
326 

327 
328 
329 
330 
331 
332 
333 
334 
335 


Sequence 
Number 


336 
337 
338 


Sequence 
Number 


339 
340 
341 
342 


Agricultural  Stabilization  and  Conservation  Service— Final  Rule  Stage  (Continued) 


General  Price  Support  Regulations  lor  Grain,  Rice,  and  Oil  Seeds  for  1993  to  1995  Crop  Years  

1995  Wheat  Loan  Rate  and  Acreage  Reduction  Program „  ' 

Amendments  to  ASCS  and  CCC  Det)t  Settlement  Regulations „ Z" 

Amendments  to  the  Cotton  Price  Support  Regulations 

Reopening  of  ttie  1993  Tree  Assistance  Program Z" 

Amendment  to  the  Emergency  Livestock  Assistance  Regulations  Regarding  Feed  AUowance  and  Approval  of 
Counties  for  Assistance  


Agricultural  Stabilization  and  Conservation  Service— Completed  Actions 


Title 


1994  Wheat  Loan  Rate  and  Acreage  Reducbon  Program „. 

Amerximents  to  the  Sugar  Marketing  Assessment  Regulattons  

1994  Feed  Grain  Loan  Rates  and  Acreage  Reduction  Levels 

Agricultura)  Conservation  arxJ  Stabtlizabon  Service  Debt  Settlement  Regulaborn 

Farmer-Owned  Reserve  (FOR)  F»rogram  for  the  1993  Crop  of  Feed  Grains 

1 994  Rice  Program 

1994  Wool  and  Mohair  Program „^ 

1994-Crop  Peanuts  National  Poundage  Quota  ^ 

1994  Upland  Cotton  Program  

1994  Extra  Long  Staple  Cotton  Program , 


1994-Crop  Marketing  Quotas  for  Minor  Six  Kinds  of  Tot>acco 

1994-Crop  Marketing  Quota  and  Price  Support  Level  for  Burley  Tobacco .. 

1994  Oilseed  Program  „ 

1994  National  Average  Loan  Rate  for  Quota  and  Additional  Feanuts  and  Minimum  CCC  Export-Edible  Sales  Price 

for  Additional  Peanuts 

1994-Crop  Pnce  Support  Levels  for  Minor  Kinds  of  Tobac^ „ „„ 

1993  Wheat  Farmer-Owned  Resent  (FOR)  Program . 

Term  Limits  for  fsiational  Officers  or  State  PreskJents  of  the  Natk>nal  Association  of  Farmer  Elected  Conmiineemen 

Nonemergency  Haying  and  Grazing  on  Conservation  Reserve  Program  Grasslands  

An>endment  to  Totiacco  Program  Regulations— Domestic  Marketing  Assessment „ 

Cotton  User  Marketing  Certificate  Program 

Amendment  to  the  Price  Support  Regulations  Regarding  Losses  to  Farm-Stored  Loan  Collateral  Due  to  Ftood 

1994  Specifications  for  Cotton  Bale  Packaging  Materials 

1994-1995  Marketing  Year  Penalty  Rates  lor  All  Kinds  of  Tobacco  Subject  to  Quotas „ 


Regulation 
Identfier 
Number 


0560-AD74 
0560-AD76 
0560-AD78 
0560-A082 
0560-AD83 


0560-AD84 


Regulation 
Identifier 
Numt>er 


0560-AC75 
0560-AC91 
056O-ADO2 
0560-A003 
0560-AD17 
0560-AD18 
0560-AD19 
0550-AD20 
0560-AD21 
0560-A022 
0560-A023 
0560-AD25 
0560-AD26 

0560-AD27 
0560-AD28 
0560-A034 
0560-AD46 
0560-AD54 
0560-AD56 
056O-AO58 
0560-AD69 
056a-AD71 
0560-AD81 


Aninial  and  Plant  Health  Inspection  Service — Prerule  Stage 


Title 


Importation  of  Fruits  and  Vegetables „ 

Importabon  of  Certain  Embryos  and  Animal  Semen  

Advance  Nobce  of  Proposed  Revision  of  The  Federal  Seed  Act  Regulattons  for  Imported  Seed  .. 


Regulation 
Identifier 
Numt>er 


0579-AA58 
0579-AA63 
0579-AA64 


Animal  and  Plant  Health  Inspection  Service — Proposed  Rule  Stage 


Exobc  Newcastle  Disease  In  All  Birds  and  Poultry:  Psittacosis  and  OmitJtosis  in  Poultry  

Regulabon  of  Horses  and  Farm  Animals  Under  the  Animal  Welfare  Act „ 

Cyclical  Review  of  9  CFR  Part  92.  Phase  II  „ 

Importabon  of  Certain  Animals  and  Poultry  and  Certain  Animal  and  Pouttry  Products— Prevenbon  of  Poultry  Dis- 
eases   _ „ 


Regulation 
Identifier 
NurTt>er 


0579-AA22 
0579-AA31 
0579-AA34 

0579-AA38 
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Animal  and  Plant  Heatth  Inspection  Service— Proposed  Rule  Stage  (Continued) 


343 
344 

345 
346 
347 
348 
349 


PituHoitbin  — ^_...._.^....» .^..^^... 

Addrtion  o(  C«rv«dM  to  tw  ntfluliion«  Concfning  Tutwfculocii  in  LivMtock 

Expcwl  Ortificalmn  _ 

Armwt  \M«Nar«— Standirds  tor  Manne  Mammals  (Reg  Ptan  S«q.  Na  1) 

imroAjcion  d  Nonindiganota  Organtsms  (Reg  Ptan  Saq.  No.  2) 

OeHnWon  o«  "Gwiogical  Products'  mvi  "Guideline*" 

In  Vitro  Teets  in  Place  ol  Animat  Tettt  tor  Immunogenidty __ 


Raltrences  m  boldlace  appear  m  itw  Regulatory  Plan  in  Pwt  II  o(  lhi»  issue  at  the  Faderal  Register. 

Animal  and  Piant  Heattt)  Inspection  Service— Finai  Rule  Stage 


ReguMion 

Wendfier 
Nurrber 


0579-AA49 
0679-AA53 
0579-AA54 
0579- AA59 
0579-AA61 
0579-AA65 
0579-AA66 


Sequence 
Number 


360 
361 

362 

363 
354 
366 
360 


Nalwnel  Environmenial  Policy  Act  Implementing  Procedures 

Honeybees  and  Honeybee  Semen;  Removing  Certain  Restrictions  on  Honeybcm  and  Homy^^ 

wow  ^eanm „ _....„...._...„ _„_.. . 

lmport«ion  o«  Nursery  Steele  Plants.  Roots.  Butos.  Seeds,  mvioitmfiiftpi^&ii^ 

Importation  ol  Unmanufactured  Wood  

Ch«ken  Disiasi  Caused  by  Selmoneta  EnieritMfs v....™Z!.Z™.I!!l.! 

Irtportation  ol  Certain  Dned  Pork  Products „ J1..Z.. 

Llamas  and  Alpacas _     " 


-Phase  II 


Regulation 
IdenMier 
Number 


0579- AA33 

0579-AA37 
0679- AA41 
0679- AA47 
057g-AA48 
0579-AA50 
0579-AA62 


AnimaJ  and  Plant  Health  Inspection  Service— Completed  Actions 


Cooperative  State  Research  Sen/ice— Prerule  Stage 


Adrwnistialiwe  Prowsions  tor  Resewch  Qrmt»  Program 


Cooperative  State  Research  Service— Proposed  Rule  Stage 


359 
360 
361 
362 
363 


Higher  EAjcatwn  Challenge  Grants  Progran;  Admmistrative  Provisiona 

1890  Institution  Capacity  BuhSng  Grants  Program;  Admwiwtrative  Provisions  ~-~Z.l"."!!l."!!!.I!.""  I 

Small  Buswess  Innovation  Reaaarch  Program  Adminisfratrve  Provisions  _ ~".!".""I"!"!I!."!!"Z11Z 

Higher  EAxaton  MuMcuHural  Scholars  Program,  Admin«trative  Provisions  „ 

Food  and  Agriculkiral  Sciencet  National  Neads  Graduate  PeUowships  GMPii^^pi^^'iiiM^ 
Provisiona _ _ 


Regulation 
Identifier 
Number 


0524-AAa2 
0524-AA03 
0524-AA08 
0624-AA09 

0524-AAlO 


Extension  Service— Proposed  Rule  Stage 


UMI 


Huirter 


Sequence 
Nurrtber 


367 
368 
369 
370 
371 
372 
373 
374 
375 
376 
377 
378 

379 
380 
381 
382 
383 
384 
385 
386 
387 
388 
389 


Extension  Service — Final  Rule  Stage 


_  365       I    Administrative  Manual  tor  Federal  Excess  Personal  Property  Loaned  to  State  Cooperative  Research  Activities 


Regulatnn 
Identifier 
Hurrber 


0527-AA01 


Farmers  Home  Administration— Prerule  Stage 


Farmers  Home  Administration— Proposed  Rule  Stage 


TMe 


Liquidation,  Management  and  Disposition  of  Real  Property  Which  Secured  Single  Famity  Housing  (SFH)  Loans  .._ 

Section  502  Rural  Housing  Loan  Policies,  Procedures,  and  Authorizabons  (Reg  Plan  8e<|.  No.  3) 

Real  Property  InsurarKe _ _ 

Civil  Rights  Compliance  Requirements— 1940-0  

Planning  and  Pertorming  Site  Development  Work  !._., 

Housing  for  Rural  Homeless  and  Migrant  Farmwortters;  Policies.  Procedures,  and  Authorizations 

Management  of  Hazardous  Sutjstances 

Housing  Preservation  Grants  for  Replacement  of  Housing 

Loans  to  Indian  Tribes  and  Tribal  Corporations  „ 

Elimination  of  Consolidation  of  Loans _ 

Offsets  of  Federal  Payments  to  FmHA  Borrowers  _ _„.. 


Revision  to  Planning  and  Pertomiing  Construction  and  Other  Oevetopment  and  Related  Construction  Sections  of 

Other  FmHA  Regulations „ _ 

Environmental  Program „ „ ._ 

Security  Servicing  for  Multiple-Family  Housing  Loans 

Small  Farmer  Outreach  Training  and  Technical  Assistance  Program  

Reorganization  Plans  Under  Federal  Bankruptcy  Codes  „.; 

Comnmjnity  Facility  Loans:  Recreation  and  Tourism  „„ _ 

Rural  Housing  Voucher  Program  ■. 

Debt  Settlement „.._ ; L'lZ. .." 

Decision  to  Liquidate 

Community  Facility  Loans  ; 

Intermediary  Relending  Program  Rewrite  

Special  Disaster  Set-Aside  Program;  Fruit  and  Nut  Trees „ _ 


Regulation 
Identifier 
Number 


0575-AA03 
0575-AA35 
0575-AA53 
0575-AA83 
0575-AA88 
0575-AB14 
0575-AB18 
0575-AB43 
0575-AB44 
0575-AB46 
0575-AB55 

0575-AB59 
0575-AB64 
0575-AB73 
0575-AB74 
0575-AB76 
0575-AB7a 
0575-AB79 
0575-AB80 
0575-AB81 
0575-AB82 
0575-AB83 
0575-AB86 


References  in  boWface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 


Farmers  Home  Administration— Final  Rule  Stage 

Sequence 
Number 

Tide 

,   Regulation 
Identifier 
Number 

390 

Recapture  of  Section  502,  Rural  Housing  Subsidy  „ „_ . 

0575- AA29 

391 

Deny  CredM  to  Applicants  Delinquent  on  Any  Federal  Debt  

0575-AA66 

392 
393 
394 

Servicing  Cases  Where  Unauthorized  Loan  or  Other  Financial  Assistance  Was  Received— Mulliple  Family  Housing 

Adverse  Decisions  and  Administrative  Appeals;  FmHA  Instruction  1900-B 

Farmer  Programs  Guaranteed  Interest  Assistance  Program  

0575-AA69 
0575-AA70 
0575-AAaO 

395 

Section  502  Rural  Housing  Loan  Policies,  Procedures,  and  Authorizations  (Deferred  Mortgage  Program) 

0575-AA87 

396 
397 
396 

Famier  Program  Account  Sen/icing  Policies  tor  Section  1816  and  Other  Related  Sections  tor  the  "1990  FACT  AcT 

Agricultural  Resource  Conservation  Demonstration  F»rogram 

Implement  Sectton  1818  (Borrower  Training)  of  the  Food  Agriculture.  Conservalton,  and  Trade  Act  of  1990  (Fact 
Act) „ 

0575-AA91 
0575-AB01 

0575- ABl  3 

399 
400 

Rural  Housing  Guaranteed  Loar^ „ _ 

Section  502  Rural  Housing  Loan  Policies,  Procedures,  and  Aulhorizaltons  Onterest  Credit^amed  Income) 

0575-AB15 
0575-AB16 
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Farmers  Home  Administration — Final  Rule  Stage  (Continued) 


S«quenc« 
Numbtr 


401 
402 
403 
404 
405 
406 

407 

408 

409 

410 
411 
412 

413 
414 

415 
416 
417 
418 
419 
420 
421 
422 


Sequence 
Number 


423 
424 
425 
426 
427 
428 
429 


Sequence 
Mumbef 


430 
431 
432 

433 
434 
435 
436 
437 
438 
439 
440 


Trtie 


DisposJtioo  o(  Interests  in  ln<*an  Trust  Land  „ „ 

Guaranteed  Loan  Programs:  Monrtofing  LtquW  Accounts '""Z!Z!.™Z11!ZZZ!!" 

Five-Year  Applicant  Loan  EligitHlity  Certification  by  County  Committee  ..!Z!!Z.ZZZZZ"1"!!!!.". . 

Imptenrwntation  ot  Certified  Lender  Program ZZ       

1980-E  Business  and  Industrial  Loan  Progranv-Aud*  Requirements .""""."]!!!!!""!!!"I!!!!Z!"" 

1945-0  Emergency  Loan  PoJcies.  Procedures,  and  Autfxxizations— Waiver  rt  CrM  Ireursmce  for  Ciw 

for  Han/est  in  1992  and  1993 _  "h»    «"  leo 

Ireured  and  Guaranteed  Operating  and  Farm  O^iliiirship  Loan  and  Related  Irtrtmirtions  To  Imj^^ 

5.  7,  8.  9,  and  19  of  the  Agncuttural  Credit  Improvement  Act  of  1992 

Section  14  of  tt>e  Agncuttural  Credit  Improvement  Act  of  1992.  (Graduation)  and  Sections  Vs^^^^^ 

ment)  and  1821  (Marttet  Placement)  of  the  Fact  Act 

Farm  Labor  Housing  Loan  and  Grant  Policies.  Procedures,  and  AuthorizationsiZiZIZZ!! 

The  Agricultural  Credit  Improvement  Act  of  1992 

1927-B  Rest  Estate  Title  Clearance  and  Loan  Closing ""I!."Z."."!!!."Z..ZZ."ZZZ!ZZZ!  " 

Rural  BusirwM  Enterpnse  Grants  and  TV  Demonstration  Grants  Technical  Assitiince*  aiid  fri'iii^^ 

profit  National  Corporations  Loan  and  Grant  Program  _ 

Implement  Sections  11  and  13  of  the  Agriculture  Credrt  Improvement  Act  1993  {Application  Pr^essir^Tin^frar^) 
Imptementadon  Procedures  for  Highly  ErodiWe  Land  and  Wetland  Conservation  Provisions  of  the  Food  Secunty 

Section  615  Nonprofit  Set-Aside  Funds *  "Z!I!!."!!.~"Z!!ZZ...Z.ZZZ™Z.™.Z.Zr 

Acquisition  and  Management  of  Real  and  Chattel  Property ZI.Z!.ZZZ  

Business  arxl  Industrial  Interest  Buydown  ~       "  


Removal  of  the  Prohtotion  Against  Charging  Interest  on  Interest  on  FrnHA-G<iiiaBed  Loans 
Community  Facility  Loans  Internal  Revenue  Sennce  Taxpayers  Identification  Uunt)et 

Business  snd  Industnal  Loan  Program  „_ „_ 

Special  Disaster  Set-Aside  Program;  liTV)lementation ZZZIZIZ       ZI 

Disaster  Asststarwe  '. 


Regulation 
Identifier 
fvlumber 


-0575-AB17 
0575-AB29 
0575-AB32 
0575-AB33 
0575-AB37 

0575-AB38 

0575-AB4* 

0575-AB45 
0575-AB47 
0575-AB51 
0575-AB52 

0575-AB53 
0575-AB56 

0575-AB58 
0575-AB60 
0575-AB63 
0575-AB69 
0575-AB70 
0575-AB77 
0575-AB84 
0575-AB85 
0575-AB87 


Farmers  Hon^e  Administration — Completed  Actions 


TiOs 


Wastewater  Circuit  Rider  Grants „ 

DetX  Settlement — Community  and  Business  Programs  „ „  |."  

Planning  arxl  Performing  Cor«truction  and  Other  DevelopmsrS .Z.ZiZl."] 

Appraisal  of  Farms  and  Leasehold  Interests  (FIRREA)  ZIZZZZ.."  I  

1980-B  Farmer  Programs  Loans— Feasible  Plan 

BID  Applcation  Dead^ne „ ZZ"!ZZZ!.ZZZZ        

Revisions  to  the  Direct  Operating.  Farm  Ownershiii.  Sal  ar^'vi'iXet'^'Eii^i^yT^i^^^^ 
COmmu  Requirements  „ 


Regulation 
Identifier 
Numt>er 


0575-AB24 
0575-AB26 
0575-AB27 
0575-AB30 
C575-AB57 
0575-AB67 


0575-AB71 


Federal  Crop  Insurance  Corporation— Prerule  Stage 


Hybnd  Com  Seed  and  Hybrid  Sorghum  Seed  Endorsement  lor  Part  457  -  Common  Crop  Insurance  Regulations 

Sugarcane  Endorsen^nt  lor  Part  457  Common  Crop  Insurance  Regulations  

Nursery  Crop  Endorsement  lor  Part  457  Common  Crop  Insurance  Regulations  ZZ 

Tobacco  Endorsement  lor  Part  457  Common  Crop  Insurance  Regulations ZZ!1ZZ 

Common  Crop  Insurance  Regulations:  Onion  Crop  Insurance  Provisions  ..".""!!ZZZZ.ZZ 

Common  Crop  Insurance  Regulations:  Forage  Production  Insurance  Provisiofw  ZZ"  1       

Common  Crop  Insurance  Regulations,  Potato  Crop  Insurance  Provisions !.Z""I!!!Z™ 

Common  Crop  Insurance  Regulations:  Flaxseed  Crop  Insurance  Provisions  I!!!!!!!I!I]!1" " Z 

Common  Crop  Insurance  Regulations:  Popcorn  Crop  Insurance  Provisions  .."".".  ""       

Common  Crop  Insurance  Regulations;  Dry  Pea  Crop  Insurance  Provisions  ...ZZZ"  " 

Common  Crop  Insurance  Regulations;  Sugartjeet  Crop  Insurance  Provisions  ZZ.  "~Z 


Regulation 
Identifier 
Number 


0563-AA78 
0563-AA79 
0563-AA82 
0563-AA84 
0563- AA87 
3563-AA88 
0563-AA89 
0563-AA90 
0563-AA91 
0563- AA92 
0563-AA93 


Sequerwe 
Number 


441 
442 
443 


445 
446 

447 

448 
449 
450 
451 
452 
453 
454 
455 


Sequence 
Number 


456 
457 

458 


459 
460 


Sequence 
Number 


461 
462 
463 
464 


Federal  Crop  Insurance  Corporation— F^erule  Stage  (Corrtinued) 


TMe 


ComfTX)n  Crop  Insurance  Regulations;  Canning  and  Processing  Tomato  Crop  Insurance  Provision 

Common  Crop  Insureince  Regulations;  Fresh  Tomato  Crop  Insurance  Provisions  _ 

Common  Crop  Insurance  Regulations;  Almond  Crop  Insurance  Provisions 

Common  Crop  Insurance  Regulations;  Raisin  Crop  Insurance  Provisions  

Ger>eral  Administratr/e  Regulations;  High  Risk  Land  Regulations 

General  Adn>inistratrve  Regulations;  Subpart  Q,  Collection  and  Storage  of  Social  Security  Account  Numbers  and 

Employer  Identification  Numbers 

General  Administrative  Regulations;  Application  for  Crop  Insurance,  Regulations  for  the  1994  and  Succeeding 

Crop  Years „ _„ 

General  Administrative  Regulations;  Ineligitile  File  -  Crop  Insurance  Ineligibility  

Common  Crop  Insurance  Provisions;  Dry  Bean  Crop  Insurance  Provisions  _ [ 

Common  Crop  Insurance  Regulations;  Rice  Crop  Insurance  Provisiorw „. 

Common  Crop  Insurance  Regulations,  Hybni  Sorghum  Seed  Crop  Insurance  Provisions 

Ger>eral  Administrative  Regulations;  Nonstandard  Classification  System;  Subpart  O 

Gef>eral  Administrative  Regulations;  Group  Risk  Plan  of  Insurance  „ :. 

General  Administrative  Regulatnns;  Insurance  Coverage  by  Written  Agreement 

General  Crop  Insurance  Regulations:  Sut)part  L,  Reinsurance  Agreement  -  Standards  for  Approval 


Regulation 
klemifier 
Nurrber 


0563-AA94 
0563-AA95 
0563- AA96 
0563- AA97 
0563-AA98 

0563- AA99 

0563-ABOO 
0563-AB01 
0563-AB02 
0563-AB03 
0563-AB04 
0563-AB05 
0563-AB06 
0563-AB07 
0563-A808 


Federal  Crop  Insurance  Corporation — Proposed  Rule  Stage 


Tif 


Reirtsurance  Agreement— Standards  for  Approval  Regulations  for  1988  arxl  Subsequent  Contract  Yi 

Gerieral  Adminisfrative  Regulations;  Group  Risk  Plan  (GRP) 

Peanut  Endorsement  for  Part  457  Common  Crop  Irwurance  Regulations  .1 


Regulalk>n 
Identifier 
Number 


0563-AA74 
0563-AA83 
0563-AA85 


Federal  Crop  Insurance  Corporation — Final  Rule  Stage 


Sunfk>wer  Endorsement  lor  Part  457  Common  Crop  Insurance  Regulations 
Late  and  Prevented  Planting  Provisions  for  Various  Crops  „ 


0563-AA77 
0563-AA80 


Federal  Crop  Insurance  Corporation— Completed  Actions 


Title 


General  Administrative  RegulatKms;  Appeal  Procedures  _ 

General  Administrative  Reg-ilations;  Actual  Production  History  (APH)  Coverage  Program 

General  Crop  Insurance  Regulations;  SmaU  Grains  Crop  Irtsurance  ProvisiorK _ 

General  Crop  Irisurance  Regulations;  Coarse  Grains  Crop  Insurance  


Regulation 
Identifier 
NufT*er 


0563-AA63 
0563-AA75 
0563-AA76 
0563-AA81 


Federal  Grain  Inspection  Service — Prerule  Stage 


UMI 
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Federal  Grain  Inspection  Seo/ice — Proposed  Rule  Stage 


sequence 
Number 


466 
467 
468 

469 
470 
471 


Title 


Sequence 
Number 


472 
473 
474 


Sequence 
Number 


475 
476 
477 


Sequence 
Number 


478 
479 

480 


Sequence 

Number 


481 

482 
483 

484 
485 
486 
487 
488 
489 
490 
491 
492 


UMI 


A  Review  o(  the  RegulatKjns  Under  the  Unfted  States  Grain  Standards  Act  Part  800 

United  States  Standards  for  Barley ' 

Official  Pertonronce  and  ProceAjral  Requirements  lor  Grain  Weighing  Equipment  and  Related  Grain  Handling 

Systems  ,,„ 

Fees  lor  Official  Inspection  and  Weighing  Service „ ;...„ !1".!!.!.!!I."".' 

Fees  for  Bettsviile  Laboratory  Test  Services  _ 

U.S.  Standards  for  Flaxseed.  Maed  Grains.  Oats.  Rye.  Sunflower  Seed,  and  Triticale  „ „....!!!.! 


Regulation 
Identifier 
Number 


0580-AA08 
0580-AA29 

05eO-AA39 
0580- AA40 
0S8O-AA41 
0580-AA42 


Federal  Grain  Inspection  Service— Final  Rule  Stage' 


Title 


Regulatory  Apphcition  of  Water  lo  Grain 

Fees  lor  Official  Inspection  and  Weighing  Services 
Fees  lor  Offiaal  Pesticide  Residue  Testing  


Regulation 

Identifier 
Number 


0580-AA25 
0580- AA27 
0580-AA36 


Federal  Grain  Inspection  Service— Connpleted  Actions 


Title 


United  States  Standards  for  Soyt>eans 

FGIS  To  Change  Protein  Reference  Method 
Official  Testing  Services  For  Vomttoxm  


Regulation 
Identifier 
Number 


0580-AA14 

0580-AA37 
0580- AA38 


Food  and  Nutrition  Service — Prerule  Stage 


Title 


Systematic  Alien  Verification  lor  EntitlemerTts 

Consideration  of  an  Alternate  Protein  Source.  Whey  Protein  Concentrate,  as  a  Meat  Alternate  for  Use  in  the  Child 

Nutrition  Programs  „ ..«_..„., , „ '. .^ 

CNIdandAdiit  Care  Food  Program;  Elimination  of  Whole  Cow's  Milk  from  the  Infant  Meal  Pat^ 


Regulation 
Identifier 
Number 


0584-AA73 

0584-AB69 
0584-AB81 


Food  and  Nutrition  Service — Proposed  Rule  Stage 


Title 


Special  SupplemenUU  Food  Program  lor  Women,  infants,  and  Children  (WIC):  Food  Delivery  Systems  (Reg  Plan 
Seq.  No.  4) _ 

Food  Stamp  Program:  Emergency  Assistance  lor  Victims  ol  Disasters  !I"1"I"!!"III".".."."""'""" 

Special  Supplemental  Food  Program  lor  Women,  Inlants.  and  Children  (WIC):  Part  246.10,  Food  Parage  III 

Children/Women  With  Special  Dietary  Needs  '  _ 

Special  Supplemental  Food  Program  lor  Women.  Inlants  and  Children  (WIC):  Miscellaneous  Provisions  .Jl.ZZ." 

Child  and  Adult  Care  Food  Program:  Child  Nutrition  and  WIC  Reauthorization  Act  Amendments  "LZZ 

Child  and  Adult  Care  Food  Program:  Auttwrity  To  Collect  Overclaims  .'..Zl 

Child  and  AAjlt  Care  Food  Program:  Prohibition  ol  institutionalized  Adults „.."!!Z!Z!!!.™"!!."r 

Food  Distribution  Programs — Paperwork  Reduction  

Food  Distntiution  Programs — Implementation  ol  1990  Farm  Bifl  „ _*". 

Child  and  Adult  Care  Food  Program:  Papenwortc  Reduction  Regulations illZI!!!!!!!!!!!.."!™.™"!!!"!! 

Child  Nutntion  Programs:  Revision  ol  Inlant  Meal  Patterns  lor  the  Child  Nutrition  Program ....'.ZZZZ'''"'''''''. 

Commodity  Supplemental  Food  Program:  Elderty-Only  Sites.  Administrative  FundKig.  Reterrats  to  Health  and  Sch 

oal  Serv-ces.  Caseload  Allocation  Process.  Pnorty  System,  and  Miscellaneous 


Regulation 
Identifier 

Number 


0584-AA80 
0584-AA85 


0584 
0584 
0584 
0584 
0584- 
0584- 
0584- 
0584- 
0584- 


AB09 
ABIO 
AB16 
AB19 
AB21 
AB27 
AB2t) 
AB33 
AB34 


0584-AB37 


USDA 


Sequence 
Nurrfcer 


493 
494 
495 

496 

497 
498 
499 
500 
501, 
502 
503 
504 
505 

506 
507 
508 

509 
510 

511 

512 
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Food  and  Nutrition  Service— Proposed  Rule  Stage  (Continued) 


Title 


Food  Stamp  Program:  Quality  Control  Technical  Amendments 

Food  Stamp  Program:  Resource  Provision  From  the  Mickey  Leiand  Memorial  Domestic  Hunger  Relief  Act  of  1990 
National  School  Lunch  Program:  Review  of  Free  and  Reduced  Price  Application  Under  the  Coordinated  Review 
Effort 


Proviskjns  of  Computer  Matching  and  Privacy  Protection  Act  of  1988,  Amendments  of  1990,  and  Implementation 
of  the  Disqualified  Recipient  Subsystem 

Emergency  Food  Assistance  Program— Administrative  Costs  „ [. 

Food  Distritjution  Programs — Disaster  Provisions  ^       " 

Food  Stamp  Program:  Monthly  Reporting  and  Retrospective  Budgeting ^ 

Food  Sta.T)p  Program:  Child  Support  Deduction  and  Requirements  for  Anticipating  Income  and  Reporting  Changes 

Food  Stamp  Program:  Excess  Shelter  Expense  Limit  and  Standard  Utility  AlkJwances  

Food  Stamp  Program:  Simpiificatlon  of  Program  Rules  ...1......Z. 

Food  Stamp  Program:  Payment  of  Certain  Administrative  Costs  of  State  Agencies !"..*.."!!."!!!I^!!'l" 

Food  Stamp  Program:  Quality  Control  Provisions  of  the  Mickey  Leiand  Childhood  Hunger  Relief  Act  ..".".!"""  "''^'' 

Food  Stamp  Program:  Certification  Provisions  of  the  Mickey  Leiand  Chiklhood  Hunger  Relief  Act  (Reg  Plan  Seq. 
No.  5)  

Food  Stamp  Program  Medical  Expense  Deduction „..."I1"™!, 

Food  Distribution  Program  on  Indian  Reservations:  Eligibility  and  Benefits 

Food  Stamp  Program:  Revisions  in  Use  and  Disclosure  of  Informatran  Provided  by  Retail  Food  Stores  and  Whole- 
sale Food  Concerns 

Food  Stamp  Program  Recipient  Claims  Establishment  and  Recoverv  of  Overtssuances  (Reg  Plan  Seq.  No.  6)  I.!! 

Collecting  Food  Stamp  Recipient  Claims  from  Federal  Income  Tax  Relunds  and  Federal  Salanes  (Reg  Plan  Seq 
No.  7)  

Food  Stamp  Program:  Revisions  In  Retail  Food  Store  Eligibility  Criteria  and  in  Eligibility  Guidance  and  Program 

Authorization  (Reg  Plan  Seq.  No.  8)  

Food  Stamp  Program:  Disqualification  Penalties  for  Intentional  Program  Violatkwis „..."1!."I"I."! 


References  in  Ixjktface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Food  and  Nutrition  Service— Final  Rule  Stage 


Regulation 
Identifier 
Number 


Sequence 
Number 


513 
514 
515 
516 

517 

518 
519 

520 
521 
522 
523 
524 

525 

526 
527 

528 
529 
530 
531 


rme 


'  Food  Stamp  Program:  Student  Eligibility  

Miscellaneous  Farm  Bill  Provisions  Relating  to  the  Authorization  of  Retail  Fimrts  and  Wholesale  Food  Concerns 

Food  Stamp  Program:  Discretionary  Retailer  Wholesaler  Changes  

Special  Supplemental  Food  Program  for  Women,  Infants  and  ChiWren  (WIC):  Food  Cost  Containment  Require- 
ments   


Detenninatkjn  of  Eligibflity  for  Free  Meals  by  Summer  Food  Service  Program  Sponsors  and  Free  and  Reduced 
Pnce  Meals  by  Child  and  Adult  Care  Food  Program  Institution  

Technk^al  Amendments  to  the  State  Processing  Program  and  the  National  Commodity  Processing  Program 

State  Administratrve  Expense  Funds:  National  School  Lunch  Program.  Special  Milk  Program.  School  Breakfast 
Program,  ChiW  and  Adult  Care  Food  Programs.  Food  Distribution  Program  .„ 

Benefit  Delivery  Rule  w."l"!!"™I". 

Permanent  Agreements/Direct  Certification  in  National  School  Lunch,  School  Breakfast,  and  Special  MHk  Programs 

WIC  Farmers'  Market  Nutritk>n  Program „ „ 

Distribution  of  Employment  and  Training  Perfcxmance-Based  Funds ....„ Z.ZI"!.".!! 

Special  Suppteniental  Food  Program  lor  Women,  Infants  and  CNWren  (WIC):  Inlant  Formula  Procurement  Act  oi 
1992  _ _ 

Special  Supplemental  Food  Program  lor  Women,  Inlants  and  ChiWren  (WIC):  Homelessness/Migrancy  as  Nutri- 
tiof«l  Risk  Conditk)ns  

Food  Distribution  Program  on  Indian  Reservations— Oktahonw  Waiver  Authority  1...1T"! 

Nattonal  School  Lunch  P  ogram,  State  Admia  Expense  Funds  and  Determining  Elig.  lor  Free  and  Reduced  Price 
Meals  and  Free  Milk  In  Schools:  Tech.  Corrections  to  Coordinated  Review  Effort  Rule  

Food  Distribution  Program  on  Indian  Reservatkjns:  Definition  ol  Indian  Trtoai  Household ."„..." 

Alternate  Foods  tor  Meals:  Enrtehed  Macaroni  Products  With  Fortified  Protein 

ChiW  Nutrition  Programs:  Nutritkjn  Objectives  for  School  Meals  (Reg  Plan  Seq.  No.  9) 

FSP:  Targeting  lor  Income  and  Eligibility  Verificatkin „ „ „""."!! 


0584-AB38 
0584-AB40 

0584-AB50 

0584- AB51 
0584-AB54 
0584-AB55 
0584-AB57 
0584-AB58 
0584-AB59 
0584-AB60 
0584-AB66 
0584-AB75 

0584-AB76 
0584-AB78 
0584-AB83 

0584-AB87 
0584-AB88 

0584-AB89 

0584-AB90 
05&4-AB91 


Regulation 
Identifier 
hiurvbet 

0584-AA90 
0584-AB02 
0584-AB03 

0584- ABi 1 

0584-AB17 
0584-AB30 

0584-AB31 
0584-AB32 
0584-AB35 
0584-AB43 
0584-AB47 

0584-AB52 

0584-AB53 
0584-AB56 

0584-AB63 
0584-AB67 
0684-AB68 
0584-AB73 
0584-AB74 
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Food  and  Nutrition  Service— Final  Rule  Stage  (Continued) 


Sequence 
Number 


532 
533 

534 

535 

536 

537 


Title 


Food  Stamp  Program:  Utility  Reimbursement  Exclusion 

Asset  Accumulation  Demonstration  Projects 

National  School  Lunch.  Special  Milk.  School  Breakfast.  Child  and  A«*jit'c^Food  i^^ 

grams:  Purchase  of  Food  Products  Produced  in  the  US 

Treatment  of  Educational  and  Training  Assistance  

Food  Stamp  Program:  Maximum  Allotments  for  the  48  States  and  DC.  and  ln<»(t»  Eliitjiiity  Stixtari  4  [^^ 

tions  for  the  48  States.  DC.  Alaska,  Hawaii.  Guam,  and  the  Virgin  Islands 

Food  Stamp  Program:  Maximum  Allotments  for  Alaska.  Hawaii.  Guam,  and  the  Virgin  IsiariiJs  "!!!!"!!."!!" 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Food  and  Nutrition  Service— Completed  Actions 


Regulation 

Identifier 
Number 


0584-AB79 
0584-AB80 

0584-AB82 
0584-AB84 

0584-AB85 
0584-AB86 


Sequer^ce 
Number 


538 
539 

540 

541 
542 

543 


Title 


Sequerx:e 
Number 


544 

545 
546 
547 
548 
549 
550 
551 

552 

553 
554 
555 
556 

557 


Rules  of  Procedure— Administrative  Law  Judges  (ALJ)  

Food  Stamp  Program:  Income  Exemption  for  Homeless  Households  in  Transitwii  Hcnisii^  Friim  the  Miciev 

land  ChiWhood  Hunger  Relief  Act  

Food  Stamp  Program:  Miscellaneous' Provisiont  of  the  Food.  Agriculturis.  Coi^rvafioriia^  Trac^^ 

and  Earned  Income  Tax  Credit _ _ 

Special  Supplemental  Food  Program  for  Women.  Infants,  and  ChikJren  (WIC):  Funding  Formula 

Changing  the  Name  of  the  Nutrient  Reference  Value  From  U.S.  RDA  to  ROI  for  the  Competitive  Food  "servii^s 

Regulation  

Consideration  of  AmendnHKits  to  Appendbc  A  -  ANernate  Fci^"  toiMMte.Oi^^ 
Low  Fat  Cheese  Alterrtates  

f^ood  Safety  and  Inspection  Service— Proposed  Rule  Stage 


Regulation 
Identifier 
Number 


0584-AA75 

0584-AA96 

0584-AB39 
0584-AB70 

0584-AB71 

0584-AB72 


Title 


I 


References 


Sequence 
Number 


568 

559 


SodiunrVPotassium  Lactate  as  Means  of  Reducing  Certain  Pathogenic  Mwroorganisms  In  Specific  Meat  and  Poul- 
try  Products 

Food  Additives  and  GRAS  Substances  used  as  Ingredients  in  Meat  Food  and  Poultry  Products 

Use  of  Compressed  Air.  Cartjon  Dioxide  Gas.  or  Nitrogen  Gas  to  Facilitate  Boning  of  Carcasses  iii'paite"T»^*reof " 

Detemiining  the  Anwnability  of  Birds  to  Mandatory  Federal  Inspection  

Notification  of  Residue  Violators  and  Testing  of  Subsequent  Shipments  of  Anim^ 

Requirements  for  Imported  Poultry  Products 

Substitute  Products  Identified  by  Standardized  Terms  and  Nutrient  ConteritClairris 

Labeling  of  Poultn^  Product  Produced  by  Mechancal  Debomng  and  Products  in  yM^"s^"p^'''pi^a^'\'s 

Hazard   Anijisis  and  Critical   Control   Poiits"  S/sieiris:   Patfici^n   Reduction''"!^^ 

Miaobiological  Testing  Requirements  (Reg  Plan  Seq.  No.  10) 

Recordkeeping  and  Production  Code  Requirements  for  Meat  and  Poultry  EstatjlishrTver»ts" 

Retngeration  Requirements  for  Raw  Meat  and  Poultry  Products 

Enhanced  Pouftry  Inspection  (Reg  Plan  Seq.  No.  11)  l..!!!!!!!!!!!!!!!!™!.!! "  " " 

Use  01  Tnsodium  Phosphate  on  Raw.  Unchilled  Poultry  Carcasses"!"!!""!.""!."."!!]!"* " 

Nuuition  Labeling;  New  Product  Calegones  and  Reference  Amounts !!!!•!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!' 

m  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register 

Food  Safety  and  Inspection  Service— Final  Rule  Stage 


Regulation 
Identifier 
Number 


0583-AA83 
0583-AB02 
0583-AB13 
0583-AB29 
0583-AB32 
0583-AB42 
0583-AB51 

0583-AB68 

0583-AB69 
0583-AB70 
0583-AB75 
0583-AB79 
0583-AB80 
0583-AB81 


Requirements  for  Foreign  Country  Import  Certification  and  Live  Animal  Importation 
Control  of  Added  Substances  and  Labeling  Requirements  for  Turkey  Ham  Products 


0583- AA47 
0583- AA84 


Food  Safety  and  Inspection  Service— Final  Rule  Stage  (Continued) 


Sequence 
Numtjer 


560 

561 
5G2 
563 
564 
565 
566 
567 
568 
569 
570 
571 


Title 


Imported  Canadian  Product;  Provision  for  "Streamlined"  Inspection  Procedures;  Exemption  From  Official  Mark  of 

Inspectkm _ 

Centralization  and  Autorration  of  Export  Certjricatk>n  Process 

Policy  for  Differentiating  Between  Calves  and  Adult  Cattle 

Prior  Lat>el  Approval  Process  (Reg  Plan  Seq.  No.  12)  

Prominent  Lat)eling  Disck)sures  on  Meat  and  Poultry  Products  

Procedures  for  Appealing  Product  Retentions 

Nutrition  Labeling:  Health  Claims  on  Meat  and  Poultry  Products  

Trisodium  Phosphate  as  a  Post-Chill  Antimicrobial  Treatment  for  Raw  Poultry  

Nutritkxi  Labeling  of  Ground  Beef  and  Hamburger  „ _,. 

Meat  Produced  by  Advanced  Meat  and  Bone  Separation  Machinery  and  Meat  Recovery  System 

Use  of  Soy  Protein  Concentrate  and  Food  Starch-Modified  as  Binders  in  Cured  Pork  Products:  Direct  Final  Rule  ... 
Fee  Increase  for  Inspection  Services 


Regulation 

Identifier 
Number 


0583- AA99 
0583-AB04 
0583-AB18 
0583-AB50 
0583-AB53 
0583-AB62 
0583-AB64 
0583-AB65 
0583-AB74 
0583-AB76 
0583-AB82 
0583-AB83 


References  in  bokfface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  ttie  Federal  Register. 

Food  Safety  and  Inspection  Service — Completed  Actions 


572 
573 
574 
575 
576 
577 
578 
579 


Sequence 
Number 


580 
581 
582 
583 


Sequerx^e 
Number 


584 
585 

586 

587 

588 
589 

590 
591 


Ante-Mortem  Inspectkjn  ol  Disatjled  Animals  on  Transport  Vehicles  _ _ 

Poultry  Post-Mortem  Inspection  System  

Badges  for  Persons  Auttvxized  to  Conduct  Federal  Poultry  Inspection  

Use  of  Cartx>n  Dioxkle  in  the  Humane  Slaugtiter  of  Swine  

Nutrition  Labeling:  Use  of  "Healthy"  and  Similar  Terms  on  Meat  and  Poultry  Product  Labelinq 

Sodium  Citrate  as  a  Tripe  Denuding  Agent  

Placement  of  Nutritkxi  LabeHng  and  Other  Mandatory  Lat>eling  on  Meat  and  Poultry  

Nutrition  Lat>eling  of  Meat  and  Poultry  Products;  Technical  Amendments  


Regulation 
Identifier 
Number 


0583-AA98 

0583-AB03 
0583-AB54 
0583-AB57 
0583-AB63 
0583-AB66 
0583-AB72 
0583-AB78 


Foreign  Agricultural  Service — Proposed  Rule  Staoe 


Proposed  Regulatk>ns  Governing  lmplementatk)n  of  tfie  Cooperator  Market  Development  Program  Overseas  

Section  22  Import  Quotas  

Reporting  Requirements  Related  to  Tobacco  Exports  

Sugar  To  Be  Re-Exported  in  Refined  Form,  Sugar  to  be  Re-Exported  in  Sugar-Containing  Products,  and  Sugar  for 
Productkxi  of  Polyhydric  Ak^hol  


0551-AA26 
0551-AA27 
0551-AA32 

0551-AA39 


Foreign  Agricultural  Service— Final  Rule  Stage 


Title 


Regulations  Governing  Implementation  of  the  Market  Promotion  Program  (MPP)  Overseas  „„ 

CCC  Export  Credit  Guarantee  Program  (GSM-102)  and  CCC  Intermediate  Export  Credrt  Guarantee  Program 
{GSM-103)  

Program  Criteria  for  ttie  Sunftowerseed  Oil  Assistance  Program  (SOAP)  and  the  Cottonseed  Oil  Assistance  Pro- 
gram (COAP)  

Sunftowerseed  Oil  Assistance  Program  Operations  (SOAP)  and  Cottonseed  Oil  Assistance  Program  Operations 
(COAP) 

Direct  Credit  Programs  (GSM-5,  GSM-201,  GSM-301)  Regulations  „ 

Emerging  Denxx^racies  Agricultural  Facility  Guarantee  Program ... 

Regulattons  Governing  ttie  Finarx:ing  of  Commercial  Sales  of  Agricultural  Commodities  (P.L  480  Title  I  Program)  . 

Foreign  Donation  of  Agricultural  Commodrties  


Regulation 
Identifier 
Number 


0551-AA24 

0551-AA30 

0551-AA31 

0551-AA33 
0551-AA34 
0551-AA35 
0551-AA36 
0551-AA38 
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USDA 


Forest  Service— Prerule  Stage 


Sequence 
Number 


592 
593 


TWe 


36  Code  ot  Federal  Regulations.  Part  251  -  Land  Uses.  Subpart  C  Appeal  at  Decisions  Retelina  to  Occupancy  and 

Use  of  NationaJ  Forest  System  Lands 

Saie  and  Disposal  of  National  Forest  System  Timber,  Extension  of  Ttnt»r  Sale  Conlracte  "!Z.1"!!!1."."!!!!!Z."!" . 


Regulation 
Identifier 
Number 


0596-AB45 
0596-AB48 


Forest  Service— Proposed  Rule  Stage 


Sequence 
Number 


594 
595 
596 
597 
598 
599 
600 
601 
602 
603 

604 
605 
606 

607 
608 

609 
610 
611 
612 
613 
614 
615 


Tide 


Prohibition  on  Mechanical  Transport  and  Other  Activities  in  Wildemess 

Hydropower  AppJicafions 

Revise  Small  Tracts  Act  Regulations „ 

Isolated  Cabin  Policy _ 

Solid  Waste  Disposal  Policy _ '  _... 

Irrevocable  Letter  ol  Credit 

Pre-Award  Information  Requirements  


National  Forest  System  Land  and  Resource  Management  Planning  (Reg  Plan  Seq.  No.  13) 

Disposal  of  National  Forest  Timber;  Cancellation  of  Timber  Sale  Contracts  (Reg  Plan  Seq.  NaM)  ".  " 

Change  Emphasis  Away  From  Residual  Value  Appraisal  to  Transaction  Evidence  Appraisal  as  the  Pri^  iiirth<id 

of  Appraising  National  Forest  Timber 

Species  Surplus  to  Domestic  Manufacturing  Needs _ 1I!!."!."™1" 

Retention  of  Downpayment  on  Timber  Sale  Corrti^acts 


Regulation 
Identifier 
Number 


Proposed  Policy  National  Forest  System  Land  and  Resource  Management  Planning  Forest  Service  Manwil"  "(FSM 

lytuj , •••••..••...,.,,■■■■«,,,,,, 


Use  of  Fixed  Anchors  lor  Rode  Climbing  in  Wilderness 

Collection  of  Reimbursable  Costs  for  Processing  Special^Jse  Applications  and  Adminisfrabon  (i  Sp^di^j^Au^ 
thorizations ^^ 

Exercise  of  Outstanding  Mineral  Rights 1."."!!!!!!.". 

Smith  River  National  Recreation  Area  ,. 1."!.!."." 

Indices  to  Determine  MarVet-Related  Term  Additions '.~ 

MaiVet  Related  Term  Additions "   ] 

Private  Sale  of  Golden  Eagle  Passports ."..".".Zl"!,' 

Permit  Fees  for  Ski  Areas " ■" 

36  CFR  222  Range  Management;  Subpart  C;  222.51  Grazing  Fees  In  the  West;  0)  Oialfi^oo  Criteria  Z!!!l"!l. 


References 


in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Forest  Service— Final  Rule  Stage 


0596-AA39 
0596-AA47 
0596-AA79 
0596- AA85 
0596- AA92 
0596- AA93 
0596-AB03 
0596-AB20 
0596-AB21 

0596-AB26 
0596-AB27 
0596-AB28 

0596-AB31 
0596-AB33 

0596-AB36 
0596-AB38 
0596-AB39 
0596-AB40 
0596-A841 
0596-AB44 
0596-AB49 
0596-AB50 


Sequence 
Numt>er 


616 
617 
618 
619 
620 
62' 
622 
623 
624 
625 
626 
627 


TNto 


36  CFR  Part  222  Subpart  A;  Management  of  Grazing  Use  Within  Rangeland  Ecosystems  (Reg  Plan  Seq  No  15) 

Indian  Allotments  on  National  Forest  System  Lands 

National  Forest  Prohibitions;  Law  Enforcement  Support  Activities ] !.."Z~ 

Land  Uses  and  Prohibitions  (Reg  Plan  Seq.  No.  16)  '""'"'"''". 

Timber  Sate  Performance  and  Payment  Bond  Form  Revision ""."""""""!"" 

Federal  Timber  Export  and  SubstihJtion  Restiictions  (Comprehensive  Revision)  (Reg  Plan  Seq.  No.  17) 

State  and  Private  Forestry  Assistance  Stewardship  Incentive  Program ] "" 

Special-Use  Applications  and  Admmisti-ation  of  Special-Use  Authorizations ^Z"^ Z 

36  CFR  222  Range  Management.  Subpart  C  Grazing  Fees  (Reg  Plan  Seq.  Na  18)  ..""'. " 

Occupancy  and  Use  of  Developed  Sites  and  Areas  of  Concentrated  Public  Use "Z"". 

Use  of  Bait  in  Hunting  

Animal  Damage  Management _ „ "~ " 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 


Regulation 
Identifier 
Number 


0596- AA35 
0596-AA52 
0596-AA75 
0596-AA80 
0596-AA94 
0596-AB22 
0596-AB32 
0596-AB35 
0596-AB42 
0596-AB43 
05g6-AB46 
0596-AB47 


USDA 


Sequertce 
Number 


628 
829 
630 
631 
632 
633 
634 
635 
636 
637 


SequerKe 
Number 


630 

640 
641 


642 
643 


Sequence 
Number 


644 
645 
646 
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TiHa 


Locatable  Minerals  . „ „ ^ 

Whiskeytown-Shasta-Trinity  National  Recreation  Area  

Hells  Canyon  National  Recreation  Area— Private  Lands 

Disposal  of  Quartz  Minerals  on  the  Ouachita  National  Forest  

Federal  Cave  Resources  Protection 

Recreation  Residence  Authorization  Polwy 

Hells  Canyon  National  Recreation  Area— Use  of  National  Forest  Lands  

Expanded  Use  of  Prospecting  Permits  and  Preference  Right  Sales  for  Mineral  Materials 
Clarification  and  Revision  of  Appealable  Decisions  Under  36  CFR  Part  251,  Subpart  C  ., 
Below-Cost  Timber  Sale  Program  Policy  and  Guidelir>es 


Office  of  Finance  and  Management— Prerule  Stage 


Office  of  the  Secretary — Proposed  Rule  Stage 


Title 


Supplemental  Standards  of  Ethical  Conduct  for  Emptoyees  of  the  Department  of  Agriculture  

Uniform  Administrative  Requirements  for  Grants  and  Cooperative  Agreements  to  State  and  Local  Governments 
Grants  and  Agreements  with  Institutions  of  Higher  Education,  Hospitals  and  Other  NorvProfit  Organiz^ions  „ 


Office  of  the  Secretary— Final  Rule  Stage 


Food  Stamp  Program:  Forteiture  and  Denial  of  Property  Rights  

Designation  of  Rural  Empowerment  Zones  and  Enterprise  Communities 


Packers  and  Stockyards  Administration— Proposed  Rule  Stage 


Title 


Regulations  and  Statements  of  General  Policy  Under  the  Packers  and  Stockyards  Act  (Group  2)  .... 
Regulations  and  Statements  of  General  Policy  Under  the  Packers  and  Stockyards  Act  (Group  3)  .... 
Statement  of  General  Policy  Under  the  Packers  and  Stockyard  Act  Care  and  Handhng  of  Livestock 


Packers  and  Stockyards  Administration — Final  Rule  Stage 


negumion 
Identifier 
Number 


0596-AA49 
0596-AA68 
0596-AA88 
0596-AB01 
0596-AB02 
0596-AB06 
0596-AB08 
0596-AB12 
0596-AB17 
0596-AB24 


Regulation 
Identifier 
Hurvber 


0503-AA05 
0503-AA08 
0503-AA10 


0503-AA07 
0503-AA09 


Regulation 
Identifier 
Number 


0590-AA09 
0590-AA10 
0590-AA11 


UMI 
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Sequence 
Number 


648 

649 
650 
651 
652 
653 
654 


Sequence 
Number 


655 


Sequence 
Number 


656 
657 
658 

659 

660 

661 

662 

663 

664 

665 

666 

667 

668 

669 

670 

671 

672 

673 

674 

675 

676 

677 

678 

679 

680 

681 

682 


Rural  Development  Administration— Proposed  Rule  Stage 


TWe 


Alcohol  Fuel*  Credit  Implementing  Regulations  „ 

Rural  Technology  Development  Grants  

Liquidation  ol  Loans  and  Acquisition.  Management  and  Disposal  of  Security  Property 

Local  Technical  Asststarx:e  and  Planning  Grants 

Solid  Waste  Management  Grants  .„ „. 

Technical  Assistance  and  Training  Grants _„ ZZ 

Rwal  Busir^ess  Loan  Streamlining ; ^,„ 


Regulation 
Identifier 
NumtJer 


0570-AA01 
0570-AA02 
0570-AA03 
0570- AA05 
0570-AA06 
0570-AA07 
0570-AA09 


Rural  Development  Administration — Final  Rule  Staae 


Title 


Rural  Business  Enterprise  Grants  and  Television  Demonstration  Grants 


Regulation 
Identifier 
Number 


0570- AA08 


Rural  Electrification  Administration — Proposed  Rule  Stage 


Title 


Loan  Security  Documents— Telephone  Program 

Wholesale  Contracts  tor  the  Purchase  and  Sale  of  Electnc  Power  and  Energy  ZZ""I""Z""""""""""""""""'. 

Revision  of  Telecommunication  Polictes  and  Procedures  lor  Approval  of  Standards,  Specifications,  Contract 

Forms,  ami  Drawings .- 

Electric  System  Planning  and  Design-Policies  and  Procedures  ZIZIZZZZZZZ'ZZZZZZZZ'Z 

Margin  Stabilization  Plans  and  Revenue  and  Expense  Defenals 

Specification  for  Fiber  Optic  Splice  Closures „ ".Z".™!""™  

REA  Specification  for  Mechanical  Fiber  Optic  Splices  "  

Rescission  of  REA  Bulletins  345-13.  345-29.  345-75.  and  345-178  -Telephone  ProgrsuiiReg^ab^^ 

Electnc  Standards  and  Specifications  for  Materials  and  Construction 

Pre-Loan  Policies  and  Procedures  for  Insured  Electnc  Loans  i.i.ll"."."!"!™!!.".""~"™."..".™!!!".*"!™!!I 

Post-Loan  Policies  and  Procedures  Common  to  Insured  and  Guaranteed  Electnc  Loans  Z"I'""'"""''""~. 

REA  Buy  American  Requirement  _ 

Electnc  Systems  Operation  and  Maintenance „ 

Ovil  Rights  Poleies  Applicable  to  REA  Borrowers  ...,.„ ZZ.1"!!IZ1"™!."1"!1"!."1~.".".~!."!™!!!."!!!!!!!!!! 

Loan  Documents — Bank  Program „ ^.'....."..Z.."l 

Depreciation  Rates  and  Procedures  „ _ 

Specification  lor  Pole  Line  Hardware  ..Z...  . 

REA  Fidelity  and  Insurance  Requirements  for  Electric  and  Telephone  Borrovwrs „.; !ZZ!ZI!!ZIZ!."!.!! 

Title  Evidence  Policies  and  Procedures "  

Presen/ation  of  Records  Accounting  Requirements  for  REA  Electnc  Borrowers .~...."~."I"!!Z!."!!"!!!!!I~I!!I.". 

Use  of  General  Funds  investments.  Loan  Guarantees,  and  Retirement  of  Capital  Credits  by  Elecfric  Borrowers 

REA  Approval  ol  Sale  of  Capital  Assets  by  Electnc  Borrowers  Z.. 

Loan  Deferments  for  Energy  Resources  Conservation  -  Electnc  Program _■ !.ZZ" 

Power  Requirement  Studies „ „ .'ZZ    1  

State  Telecommunications  Modernization  Plan 2.  I " 

Credit  Support  of  Power  Supply  Borrowers  „  Z™ 

Accounting  Requirements  for  REA  Telephone  Borrowers „ !!.!I!Z!!Z!™  " 


Regulation 
Identifier 
Number 


0572-AA30 
0572-AA41 

0572-AA45 

0572-AA48 

0572-AA50 

0572-AA62 

0572-AA64 

0572-AA66 

0572-AA67 

0572-AA69 

0572-AA71 

0572-AA73 

0572-AA74 

0572-AA75 

0572-AA76 

0i72-AA80 

0572-AA83 

0572-J\A86 

0572-AA90 

0572-AA92 

0572-AB01 

0572-AB02 

0572-AB03 

0572-AB05 

0572-AB07 

0572-AB09 

0572-AB10 


Rural  electrification  Administration— Final  Rule  Stage 


Sequence 
Number 


683 
684 
685 


Title 


Electnc  System  Construction  Policies  and  Procedures— Electnc  KMwiite  and  Construction 

Loan  Account  Computatioris.  Policies,  and  Procedures .'. 

REA  Performarv^  Specification  lor  Ijne  Concentrators „ " 


Regulation 
Identifier 
Numtjer 


0572-AA47 
0572-AA65 
0572-AA72 


Sequence 
Number 


686 
687 


689 
690 


692 
693 


Rural  Electrification  Administration — Final  Rule  Stage  (Continued) 


Title 


Electric  System  Construction  Policies  swxJ  Procedures 

Long-Range  Rnanctai  Forecasts  of  Electric  Bonowers . _ „ „ 

Exemptions  of  REA  Controls  Over  Borrower  Operations . 

Pre-loan  Policies  and  Procedures  for  Electric  Loans  „ 

Loans  for  Demand  Side  Management,  Energy  Conservation  Programs,  and  On-Grid  and  Off-Grid  Renewable  En- 
ergy Systenm  

Refinancing  and  Prepayment  of  FFB  Loans 

Rural  Ecorx>mic  Development  Loan  and  Grant  Program  _ _.... 

Loan  Security  Documents  for  Electric  Loans 


Regulation 
Identifier 
Numtier 


0572-AA84 
0572-AA89 
0572-AA96 
0572-AA98 

0S72-AA99 
0572-ABOO 
0572-AB04 
0572-AB06 


Rural  Electrification  Administration— Completed  Actions 


Sequence 
Number 

Title 

Regulation 
Identifier 
Number 

694 

REA  Form  525:  Central  Office  Equipment  Contract  (Including  Installation) 

0572-AA20 

695 

REA  Software  License  Agreement „ „.. . 

0572-AA63 

696 

Specification  for  Filled  Fiber  Optic  Cables „ _.    ..   

0572-AA82 

697 
698 
699 

Equity  Development  Plans  for  Electric  Borrowers  

Telephone  Program  Loan  Poficies,  Types,  and  Requrements  „ 

Rural  Telephorte  Bank  and  Telephone  Program  Loan  Policies,  Procedures,  and  Requiremenis;  Telecommuni- 
cations System  Planning  arxf  Design  Chteria  and  Construction  

0572-AA88 
0572-AA91 

0572-AA97 

700 

Post-k>an  Polictes  and  Procedures  Common  to  Guaranteed  and  Insured  Telephone  Loans  

0572-AB08 

Soil  Conservation  Service— Proposed  Rule  Stage 


Soil  Conservation  Service — Final  Rule  Stage 

Sequence 
Number 

Title                     . 

Regulation 
klentifier 
Number 

702 

SoilSun«ys „ _ 

0578-AAOO 

Office  of  Operations— Proposed  Rule  Stage 


Office  of  Operations— Final  Rule  Stage 

Sequence 
Number 

Tide 

Regulation 
Mentifier 
Number 

704 

New  Restrictions  on  Lobbying  .. 

0599-AA01 

UMI 
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Sequence 
Number 


705 


Office  of  Operations— Completed  Actions 


Title 


Vendmq  Facaties  Operated  by  Blind  Persons  in  USOA-Contro<led  BoHdings 


Regulation 
Identifier 
Number 


0699-AA02 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Agricultural  Coopefative  Service  (ACS) 


Final  Rule  Stage 


215.  FEDERAL-STATE  RESEARCH  ON 
COOPERATIVES  PROGRAM 

Legal  Authority:  7  USC  1623(b) 
Agricultural  Marketing  Act  of  1946;  PL 
103-111 

CFR  Citation:  7  CFR  4285 

Legal  Oeadline:  None 

Abstract  Establishment  of  procedures       Action 
to  award  matching  fund  cooperative  ~ 

research  agreements  to  State  agencies 
in  order  that  they  may  conduct  research 
related  to  agricultural  products  through 


cooperatives.  Established  as  special 
payment  States  in  fiscal  year  1994 
appropriations.  The  intended  effect  is 
to  encourage  more  research  at  stat»» 
levels  that  will  enhance  the  well  being 
of  agricultural  cooperatives  and  their 
members. 

Timetable: 


Data 


FR  Cita 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetermined 


05/09/94    59  FR  23804 
06A)8/94 


Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  State 

Agency  Contact:  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Fanners  Home  Administration,  Room 
6348  South  Building.  Washington  DC 
20250-3252,  202  720-974^ 

RIN:  0537-AAOO 

BILUNO  COOC  341»4t^ 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Agricultural  Marketing  Service  (AMS) 


Prerule  Stage 


216.  VOLUNTARY  AND  MANDATORY 
EGG  AND  EGG  PRODUCTS 
INSPECTION 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act  of  1946;  21 
USC  1031  to  1056  Egg  Products 
Inspection  Act 

CFR  Citation:  7  CFR  55;  7  CFR  59 

Legal  Deadline:  None 

AtMtract  The  proposal  will  change  the 
terminology  describing  facilities  to  be 
furnished,  redefine  dirty  eggs;  define 
split  samples  and  recognized 
laboratories,  and  clarify  scheduling 
operations,  officially  identifying 
products  appaal  procedures,  and 
general  operating  procedures,  among 
the  inspectors  who  must  enforce  both 
regulations. 

Tintetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

L'rideterminud 

Agency  Contact  )anice  L.  Lockard. 

Chief.  Standardization  Branch.  Poultry 
Division,  Department  of  Agriculture, 
Agricultural  Marketing  Service.  Room 
1944  South  Building.  P.O.  Box  96456. 


Washington,  DC  20090-6456,  202  720- 
3506 

RIN:  0581-AA58 


217.  VOLUNTARY  GRADING  OF 
POULTRY  PRODUCTS  AND  RABBIT 
PRODUCTS 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  7  CFR  70 

Legal  Deadline:  None 

Abstract:  The  proposal  updates  the 
poultry  grade  standards  to  reflect 
changes  in  marketing  practices. 
Changes  to  reflect  current  industry 
practices  will  reclassify  discolorations. 
will  expand  the  range  allowable,  will 
eliminate  the  two  procurement  grades, 
will  change  new  carcass  weight 
categories,  and  will  establish  new 
grading  criteria  for  large  poultry  parts. 
Change  to  clarify  and  strengthen 
existing  regulations  related  to  the 
definition  of  "exposed  flesh." 

Tlmetat>le:  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 


Agency  Contact  Janice  L.  Lockard. 

Chief,  Stn.  Branch.  Poultry  Division. 
Department  of  Agriculture,  Agricultural 
Marketing  Service.  Room  3944  South 
Building.  P.O.  Box  96456,  Washington 
DC  20090-6456.  202  720-3506 

RIN:  0581-AA61 


21  a  RELATING  TO  INSPECTION  AND 
GRADING  OF  BURLEY  TOBACCO 

Legal  Authority:  7  USC  511  et  seq 

CFR  Citation:  7  CFR  29.3053 

Legal  Deadline:  None 

Abstract  This  revision  would  require 
that  the  average  bale  weight  in  each 
lot  of  burley  tobacco  not  exceed  100 
pounds.  The  industry  has  requested  the 
Agricultural  Marketing  Service  be  given 
this  authority  in  order  to  improve  the 
integrity  and  uniformity  of  lots 
resulting  in  more  orderly  marketing  and 
enhancing  desirability  of  American 
burley. 

Timetable:  Next  Action  Undetermined 
Small  Entitles  Affected:  Undetennined 

Government  Levels  Affected: 

Undetermined 
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USDA— AMS 


Prerule  Stage 


Agency  Contact:  Howard  Magwire, 
Acting  Director,  Tobacco  Division, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  Room  502  Annex 
Building,  PO  Box  96456,  Washington, 
DC  20250-0280,  202  205-0567 

RIN:  0581-ABOl 


219.  REVISION  OF  7  CFR  29.500  FEES 
AND  CHARGES  FOR  INSPECTION 
AND  GRADING  OF  IMPORTED 
TOBACCO 

Legal  Authority:  7  USC  Slid 

CFR  Citation:  7  CFR  29.500 

Lsgal  Deadline:  None 

At>stract:  This  revision  would  raise  the 
fee  charged  for  the  inspection  and 
grading  of  imported  tobacco  to  a  level 
comparable  to  that  charged  for 
domestic  tobacco.  This  action  is 
required  by  the  Omnibus  Budget 
Reconciliation  Act  of  1993. 

Timetable:  Next  Action  Undetennined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 


Agency  Contact:  Howard  Magwire, 
Acting  Director,  Tobacco  Division, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  Room  502  Annex 
Building,  P.O.  Box  96456,  Washington 
DC  20090-6456,  202  205-0567 

RIN:  0581-AB12 


220.  •  SALMONELLA  RECOGNIZED 
LABORATORY  PROGRAM 

Legal  Authority:  7  USC  1621  et  seq 

CFR  Citation:  7  CFR  93 

Legal  Deadline:  None 

At>stract  The  egg  products  inspection 
program  is  administered  by  the  USDA 
Agricultural  Marketing  Service  (AMS) 
in  accordance  with  7  USC  59, 
Regulations  Governing  the  Inspection  of 
Egg  Products.  The  regulations  provide 
for  microbiological  surveillance  testing 
of  pasteurized  egg  products  for 
Salmonella  spp.  The  regulations  also 
state  that  the  analyses  must  be 
conducted  with  approved  USDA 
detection  methodologies  and 
procedure;;.  A  recent  audit  of  the 


inspection  program  by  the  Department's 
Office  of  the  Inspector  General 
identified  a  need  to  strengthen  Federal 
oversight  of  surveillance  samples.  To 
resolve  this  issue,  a  domestic 
Laboratory  Recognition  Program  will  be 
implemented  for  more  than  50 
commercial  laboratories  from  which 
AMS  accepts  Salmonella  test  results. 
The  program  will  require 
documentation  as  to  ability  and 
proficiency  to  perform  these  tests  on 
egg  products. 

Timetable: 


Action 


Data  FR  CNe 


ANPRM  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Jon  E.  .McNeal.  Chief. 
Technical  Services  Branch,  Department 
of  Agriculture,  Agricultural  Marketing 
Service,  USDA.  AMS.  SD,  Technical 
Services  Branch,  P.O.  Box  96456,  Room 
3517-S,  Washington,  DC  20090-6456. 
202  720-2216 

RIN:  0581-AB38 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Agricultural  Marketing  Service  (AMS) 


Proposed  Rule  Stage 


221.  NATIONAL  LABORATORY 
ACCREDITATION  PROGRAM 

Legal  Authority:  PL  101-624,  sec  1321 
to  1330;  7  USC  138  to  138i 

CFR  Citation:  Not  applicable 

Legal  Deadline:  None 

Abstract:  The  1990  Farm  Bill 
authorized  the  creation  of  a  National 
Laboratory  Accreditation  Program 
(NLAP)  for  laboratories  that  request 
accreditation  and  conduct  residue 
testing  of  agricultural  products  or  that 
make  claims  to  the  public  or  buyers 
of  agricultural  products  concerning 
chemical  residue  levels  on  agricultural 
products.  The  program  is  designed  to 
protect  human  health  by  ensuring  that 
laboratories  which  make  claims  to  the 
public  concerning  pesticide  residue 
levels  meet  minimum  quality  and 
reliability  standards.  The  standards  for 
the  NLAP  will  be  provided  by  the  Food 
and  Drug  Administration  with  the 
operation  of  the  program  under  the 
Agricultural  Marketing  Service,  USDA. 
The  program  costs  will  be  ofi^set  by  a 
fee  schedule.  The  one-time 
appropriation  was  used  to  provide  for 


a  fully  equipped  pesticide  laboratory  to 
verify  the  findings  of  those  laboratories 
applying  for  accreditation. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 

Interim  Final  Rule 
Final  Action 


11/20^92    57  FR  54727 
01/19/93    57  FR  54727 

00/00/00 

oo/oaoo 

00/00/00 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Sectors  Affected:  Multiple 

Agency  Contact  Jon  E.  McNeal,  Chief, 
Technical  Services  Branch,  Science 
Division,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Room 
3517  South  Building,  Washington,  DC 
20090-6456,  202  720-6456 

RIN:  0581-AA38 


222.  ORGANIC  CERTIFICATION  OF 
ORGANIC  FOOD  PRODUCTION  ACT 
OF  1990 

Legal  Authority:  PL  101-624,  sec  2ioi 

to  2123;  7  USC  6501  to  6522 

CFR  Citation:  None 

Legal  Deadline:  NPRM,  Statutory,  May 
28,  1992.  Final,  Statutory,  October  1. 
1993.  Other,  Statutory,  May  28,  1991. 
The  Organic  Foods  Production  Act  calls 
for  the  Secretary  to  appoint  the 
National  Organic  Standards  Board  180 
days  after  enactment  and  convene  it 
within  60  days  thereafter. 

Abstract  Public  Law  101-624  calls  for 
necessary  regulations  to  implement  the 
Organic  Foods  Production  Act  of  1990. 
The  legislation  calls  for  a  national 
program  to  develop  standards  for 
certifying  products  as  organic.  Actions 
called  for  under  this  Act  include:  (a) 
notice  for  applicants  to  apply  for 
membership  on  the  National  Organic 
Standards  Board;  (b)  notice  of 
nominations  to  the  Board  and 
announcement  of  meetings;  (c)  notice 
inviting  States  and  other  individuals  to 
apply  to  be  Certifying  agents;  (d)  notice. 
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USDA— AMS 


hearings  and  comments  for 
development  of  regulations  for 
standards  for  organic  livestock 
products:  (e)  notice  and  comment  on 
proposed  and  final  National  List  of 
Approved  and  Prohibited  Substances 
for  Organic  Production  and  Handling; 
(0  notice  and  comment  on  proposed 
amendments  to  the  National  List;  (g) 
issue  a  proposed  rule  to  implement  the 
title  for  comment:  and  (h)  issue  a  Hnal 
rule  to  implement  the  program. 

Timetable:  Next  Action  Undetermined 

Small  EntitiM  Affected:  Organizations 

Government  Levels  Affected:  State 

Agency  Contact-  Harold  S.  Ricker. 

Assistant  Director,  Transportation  and 
Marketing  Division.  Department  of 
Agriculture.  Agricultural  Marketing 
Service.  Room  4006  South  Building. 
P.O.  Box  98456.  Washington.  DC 
20090-6456.  202  720-2704 

RIN:  0581-AA40 

223.  REVIEW  OF  BASIC  FORMULA 
PRICE  IN  ALL  FEDERAL  MILK 
ORDERS 

Legal  Auttiorlty:  7  USC  601  to  674 

Agiicultural  Marketing  Agreement  Act 

CFR  Citation:  7  CFR  1001  to  1139 

Legal  Deadline:  Other.  Statutory. 

October  1.  1991. 

An  advance  notice  of  proposed 

rulemaking  shall  be  issued  not  later 

than  October  1,  1991  (PL  101-624.  Se<:. 

103). 

Atistract:  To  consider  the  proposed 
replacement  of  the  Minnesota- 
Wisconsin  price  serves  as  the  basic 
formula  price  in  federal  milk  marketing 
orders. 

Timetable: 


Action 


Dale 


FR  ate 


Notice  o(  Hearing 
NPRM 


05/15/92    57  FR  20790 
10/00/94 


Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact:  John  F.  Borovies. 

Chief.  Order  Formulation  Branch  Dairy 
Division.  Department  of  Agriculture. 
Agricultural  Marketing  Service.  Room 
2968  South  Building.  Washington.  DC 
20250.  202  720-6274 

RIN:  0581-AA57 


224.  REFRIGERATION  AND  LABELING 
REQUIREMENTS  FOR  SHELL  EGGS 

Legal  Autfiortty:  7  USC  1621  to  1627 
Agricultural  Marketing  Act;  7  USC  1031 
to  1056  Egg  Products  Inspection  Act 

CFR  Citation:  7  CFR  56;  7  CIT?  59 

Legal  Deadline:  None 

Abstract  Research  has  shown  that 
refrigeration  is  a  significant  factor  in 
the  reduction  of  bacterial  growth  in 
shell  eggs.  To  reduce  the  risk  of  human 
illness  bom  Salmonella  bacteria,  a  shell 
egg  industry  task  force  believed  that 
refrigeration  of  eggs  was  an  appropriate 
course  of  action.  The  task  force 
subsequently  sought  legislation  to 
require  that  shell  eggs  be  refrigerated 
at  an  ambient  temperature  no  greater 
than  45  degrees  F  after  paclung  for  the 
ultimate  consumer  and  be  labeled  to 
indicate  that  refrigeration  is  required. 
The  Egg  Products  Inspection  Act  (EPL\) 
was  amended  to  include  the.se 
requirements,  effective  December  13, 
1991.  As  the  proposed  regulations  will 
implement  the  requirements  of  the 
EPIA.  there  is  no  alternative  to  this 
proposal.  Based  on  USDA  egg 
production  and  price  data,  estimated 
first  year  compliance  costs  are  $40.67 
million  and  represent  1.37  percent  of 
gross  industry  proceeds  or  $0.0083  per 
dozen.  Since  the  first  year  figures 
include  nonrecurring  expenditures  for 
facilities  and  vehicles,  the  total 
industry  cost  will  be  less  in  subsequent 
years. 

• 

Timetable: 


Action 


Date 


FR  Cits 


10/27/92    57  FR  48569 
12/28'92 


NPRM 

NPRM  Comment 

PenodEnd 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Govemnf»ent  Levels  Affected:  None 

Agency  Contact:  Janice  L.  Lockard. 

Chief.  Standardization  Branch.  Poultry 
Division.  Department  of  Agricuhure, 
Agricultural  Marketing  Service,  Room 
3944  South  Building.  P.O.  Box  96456. 
Washington  DC  20090-6456.  202  720- 
3506 

RIN:  0581-AA66 


Proposed  Rule  Stage 


225.  GRADING  AND  INSPECTION. 
GENERAL  SPECIFICATIONS  FOR 
APPROVED  DAIRY  PLANTS  AND 
STANDARDS  FOR  GRADES  OF  DAIRY 
PRODUCTS;  UNITED  STATES 
STANDARDS  FOR  GRADES  OF 
NONFAT  DRY  MILK  (SPRAY 
PROCESS) 

Legal  Autfioiity:  7  USC  1621  to  1627 
Agricultural  Marketing  Act 

CFR  Citation:  7  CFR  58 

Legal  Deadline:  None 

Abstract:  The  propo.sal  would  revise 
the  U.S.  Grade  Standards  for  nonfat  dry 
milk  by  incorporating  a  coliform  test 
requirement  and  lowering  the  number 
of  bacteria  allowed. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


10/00^ 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Duane  R.  Spomer. 

Chief.  Dairy  Standardization  Branch. 
Dairy  Division.  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Room  2750  South  Building, 
P.O.  Box  96456.  Washington,  DC 
20090-6456.  202  720-7473 

RIN:  0581-AA96 


226.  GRADING  AND  INSPECTION, 
GENERAL  SPECIFICATIONS  FOR 
APPROVED  DAIRY  PLANTS  AND 
STANDARDS  FOR  GRADES  OF  DAIRY 
PRODUCTS;  UNITED  STATES 
STANDARDS  FOR  INSTANT  NONFAT 
DRY  MILK 

Legal  AutfK>rity:  7  USC  1621  to  1627 
Agricultural  Marketing  Act 

CFR  Citation:  7  CFR  58 

Legal  Deadline:  None 

At)Stract:  The  proposal  would  revise 
the  U.S.  Grade  Standards  for  instant 
nonfat  dry  milk  by  limiting  the  amount 
of  lactose  [>ermitted  as  a  processing  aid 
and  identifying  the  level  of  vitamins 
contained  in  vitamin-fortified  product. 
Timetable: 


Action 


Date 


FR  ate 


NPRM  10«XV94 

Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Duane  R.  Spomer. 

Chief.  Dairy  Standardization  Branch. 
Dairy  Division.  Department  of 


USDA— AMS 


Proposed  Rule  Stage 


Agriculture.  Agricultural  Marketing 
Service.  Room  2750  South  Building, 
P.O.  Box  96456.  Washington,  DC 
20090-6456,  202  720-7473 

RIN:  0581-AA97 


227.  REVISK^N  OF  THE 
REGULATIONS  GOVERNING 
INSPECTK>N  CERTIFICATION  AND 
STANDARDS  FOR  FRESH  FRUITS. 
VEGETABLES,  AND  OTHER 
PRODUCTS 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  7  CFR  51 

Legal  Deadline:  None 

Abstract:  The  objective  is  to  promote 
uniformity  in  the  grading  and 
certification  of  fresh  fruits,  vegetables, 
and  other  products.  The  regulations 
governing  activities  of  the  grading 
program  have  not  undergone  a 
substantial  revision  since  1967.  As  a 
result  of  changes  in  Department, 
Agency,  and  Division  policies  and 
industry  practices,  there  is  a  need  to 
amend  the  present  regulations  to  more 
effectively  administer  the  grading 
program. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Douglas  D.  Shearer. 

Head,  Grading  Seciton,  FPB.  Fruit  and 
Vegetable  Ehvision,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Room  2056  South  Building, 
P.O.  Box  96456.  Washington,  DC 
20090-6456.  202  720-5870 

RIN:  0581-AB02 

22a  CHANGE  IN  FEES  FOR  FEDERAL 
MEAT  GRADING  AND  CERTIFICATION 
SERVICES 

Legal  Authority:  7  USC  1621  et  seq 

CFR  Citation:  7  CFR  54 

Legal  Deadline:  None 

Abstract  The  purpose  of  this  proposed 
regulation  is  to  raise  the  fees  for 
Federal  Meat  Grading  and  Certification 
Services  to  ensure  the  program  operates 
on  a  financially  self-supporting  basis. 
The  fee  increase  is  in  response  to  a 
Congressronally-mandated,  nationwide 
3.09  percent  salary  increase  that  was 
effective  Jan.  9,  1994,  a 
Congressionally-mandated  variable 
geographic  region  salary  increase  that 


was  effective  Jan.  9,  1994,  an 
anticipated  nationwide  2.3  percent    . 
salary  increase  in  fiscal  year  (FY)  1995, 
and  a  nationwide  2.09  percent  salary 
increase  in  FY  1996. 

Timetable: 


Action 


Date 


FR  Ote 


12/09/'93    58  FR  64669 

10/00/94 

12/00/95 


Interim  Final  Rule 

NPRM 

Final  Action 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Evan  J.  Stachowicz, 

Assistant  to  the  Chief,  Department  of 
Agriculture,  Agricultural  Marketing 
Service.  USDA,  AMS,  LS,  MGCB.  14th 
&  Independence  SW.,  Room  2638-S, 
202  720-1065 

RIN:  0581-AB07 

229.  MILK  FOR  MANUFACTURING 
PURPOSES  AND  ITS  PRODUCTION 
AND  PROCESSING  REQUIREMENTS 
RECOMMENDED  FOR  ADOPTK>N  BY 
STATE  REGULATORY  AGENCIES 
(RAW  MILK) 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act 

CFR  Citation:  None 

Legal  Deadline:  None 

At>stract  The  proposal  would  revise 
the  raw  milk  quality  requirements  by 
reducing  the  maximum  allowable 
somatic  cell  and  bacteria  count  in 
producer  milk  and  the  maximum 
allowable  bacteria  count  in  commingled 
or  plant  milk.  This  proposal  is  in 
response  to  a  request  by  the  Dairy 
Division  of  the  National  Ajssociation  of 
State  Departments  of  Agriculture  to 
tighten  the  model  requirements,  thus 
encouraging  improvements  in  the 
quality  of  manufacturing  grade  milk. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/00/94 

Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Duane  R.  Spomer, 

Chief,  Dairy  Standardization  Branch, 
Dairy  Division,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Room  2750  South  Building, 
P.O.  Box  96456,  Washington,  DC 
20090-6456,  202  720-7473 

RIN:  0581-ABll 


230.  USER  FEES  FOR  COTTON 
CLASSIFICATION  SERVTCES  TO 
GROWERS  1995  CROP 

Legal  Authority:  7  USC  473(a);  7  USC 
473(d);  7  USC  55 

CFR  Citation:  7  CFR  28 

Legal  Deadline:  NPRM,  Statutory. 
March  1,  1995.  Final,  Statutory,  June 
1,  1995. 

Requires  the  Secretary  to  announce  fees 
by  June  1  each  year  as  harvesting 
begins  in  July  and  a  uniform  fee  is 
mandated  for  the  entire  crop. 

Abstract  Annual  revisions  of  the 
grower's  fee  for  cotton  classification  for 
each  crop  year  are  mandated  by 
formula  in  the  Cotton  Statistics  and 
Estimates  Act.  as  amended  by  Public 
Law  102-237.  The  revision  provides  for 
recovery  of  the  cost  of  providing  the 
service  and  allows  for  the  variations  in 
size  of  the  crop  and  in  other  factors 
which  affect  the  costs.  The  economic 
impiact  of  revisions  is  not  known,  but 
a  slight  increase  or  decrease  in  the  fee 
would  not  cause  major  impact.  All 
services  are  voluntary. 

Timetat>le:  Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  A.  Lee  Cliburn, 

Assistant  Chief,  Fh-ogram  Appraisal 
Staff,  Department  of  Agriculture, 
Agricultural  Marketing  Ser\'ice,  Room 
2641  South  Building,  Washington,  DC 
20250,  202  720-3193 

RIN:  0581-ABf  5 


231.  SOYBEAN  PROMOTION. 
RESEARCH,  AND  CONSUMER 
INFORMATION  ACT; 
REAPPORTIONMENT  OF  DIRECTORS 
ON  THE  UNITED  SOYBEAN  BOARD 

Legal  Authority:  PL  101-624 

CFR  Citation:  7  CFR  1220 

Legal  Deadline:  None 

Abstract:  Pursuant  to  the  Soybean, 
Promotion,  Research  and  Consumer 
Information  Act.  reapportionment  of 
the  Board  is  required  every  three  years 
based  on  the  volume  of  production. 

ALTERNATI\^S: 

(1)  Delay  Reapportionment 

(2)  No  Change 

The  benefit  of  reapportionment  is  that 
it  will  reflect  the  current  geographic 
distribution  of  soybean  production 


UMI 
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Proposed  Rule  Stage 


volume  in  the  United  States.  No  cost 

change. 

Timetat>l«: 


Action 


Ff«  CNe 


NPRM  1(V0(y94 

Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Ralph  L  Tapp.  Chief. 
Marketing  Progranu  Branch.  Livestock 
and  Seed  Division.  Department  of 
Agriculture,  Agricultural  Marketing 
Service.  Room  2624  South  Building. 
P.O.  Box  96456.  Washington.  DC 
20090-6456.  202  720-1111 

RIN:  0581-AB18 


232.  •  PROPOSED  REVISION  OF 
PART  4A,  REQUI>TIONS  UNDER  THE 
PCRISHABLf  AGRICULTURAL 
COMMODfTtES  ACT 

Legal  Authority:  15  USC  4990 

CFR  Citation:  7  CFR  46 

Legal  Deadline:  None 

AtMtract  The  proposed  rule  would 
invite  comments  extending  PACA 
coverage  to  include  fresh  and  frozen 
fruits  and  vegetables  that  are  oil- 
blanched,  including  frozen  french  fried 
potato  products.  Under  previous 
regulations,  suppliers  of  these 
commodities  suffered  considerable 
Hnancial  losses  because  oil-blanched 
products  were  excluded  from  the 
PACA.  This  proposed  rule  would  grant 
dealers  in  frozen  oil-blan8lted  products 
the  same  rights  afforded  dealers  whose 
frozen  potato  product  is  water 
blanched. 

Timetable: 


Actlofi 


FR  Ota 


07/12/94    59  FR  35487 
08/11/94 


NPRM 

NPRM  Co»T>fnent 

Period  Efxl 
NPRM  Comment  10/12/94    59  FR  46772 

PerKX)  Extended  to 
Final  Action  00/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

riult'terii;iii»!d 

Agency  Contact:  fames  Frazier. 

Assistant  Chief,  PACA.  Department  of 
Agriculture.  Agricultural  Marketing 
Service,  14th  &  Independence  Ave.. 
S.VV.  Room  2095-S,  Washington,  DC 
20090-6456,  202  720-4180 

RIN:  Ori81-AB28 


233.  e  SOYBEAN  PROMOTION  AND 
RESEARCH  PROGRAM; 
PROCEDURES  FOR  CONDUCT  OF  A 
PRODUCER  POLl 

Legal  Authority:  7  USC  6301  et  seq 

CFR  atation:  7  CFR  1220 

Legal  Deadline:  None 

Abstract  Pursuant  to  the  Soybean 
Promotion.  Research,  and  Consumer 
Information  Act,  a  producers  poll  must 
be  held  during  Feb.  9. 1994  -  Oct.  1, 
1995  period.  This  rule  is  necessary  to 
provide  for  the  conduct  of  a  producer 
poll. 

Timetable:  Next  Action  Undetermined 

Smali  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Ralph  L.  Tapp,  Chief, 
Marketing  Programs  Branch.  Livestock 
and  Seed  Division.  Department  of 
Agriculture.  Agricultural  Marketing 
Service.  Room  2624  South  Building. 
P.O.  Box  96456,  Washington.  DC 
20050-6456,  202  720-1115 
RIN:  0581-AB30 

234.  •  BEEF  PROMOTION  AND 
RESEARCH:  CHANGES  IN  HTS 
NUMBERS 

Legal  Authority:  7  USC  2901  to  2918 

CFR  Citation:  7  CFR  1260 

Legal  Deadline:  None 

Abstract  This  proposed  rule  would 
revise  the  Harmonized  Tariff  System 
(HTS)  numbers  which  identify  bovine 
animals,  beef,  and  beef  products  to 
conform  with  recent  changes  in  the 
numbers  made  by  the  U.S.  Customs 
Service  (UCS).  USC  uses  HTS  numbers 
to  collect  the  federally-legislated  $1- 
per-head  assessment  on  live  imported 
bovine  animals  and  $l-per-head  carcass 
equivalence  thereof  on  beef  and  beef 
products,  uses  has  abolished  the  old 
system  and  has  implemented  the  new 
numl)ering  system  effective  January  1. 
1994. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Ralph  L.  Tapp.  Chief. 
Marketing  Programs  Branch,  Livestock 
and  Seed  Division.  Department  of 
Agric-ulture.  Agricultural  Marketing 
Service,  Room  2624  South  Building, 
P.O.  Box  96456,  Washington.  DC 
20050-6456.  202  720-1115 
RIN:  0581-.\B31 


235.  e  CHANGES  IN  FEES  FOR 
VOLUNTARY  FEDERAL  MEAT 
GRADING  AND  CERTIFICATION 
SERVICES 

Legal  Authority:  7  USC  1621  et  seq 

CFR  Citation:  7  CFR  54 

Legal  Deadline:  None 

At}stract  The  purpose  of  this  proposed 
regulation  is  to  raise  the  fees  for 
Federal  meat  grading  and  certification 
services  to  insure  that  the  program 
operates  on  a  financially  self- 
supporting  basis.  The  fee  increase  is  in 
response  to  a  Congressionally-mandated 
nationwide  3.09  percent  salary  increase 
that  was  effective  January  9,  1994;  a 
Congressionally-mandated  variable. 
geographic  region  salary  increase  that 
was  effective  January  9,  1994.  an 
anticipated  nationwide  2.3  percent 
salary  increase  in  fiscal  year  (FY)  1995. 
and  a  nationwide  2.09  percent  salary 
increase  in  FY  1996. 

Timetable: 


Action 


FR  Cite 


NPRM 
Final  Action 


10AXV95 
12A)0/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Ager>cy  Contact:  Larry  R.  Meadows. 

Chief.  Meat  Grading  and  Certification 
Branch,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  USDA. 
AMS.  LS.  MGC.  P.O.  Box  96456.  Room 
2093-So.,  Washington,  DC  20090-6456, 
202  720-1113 

RIN:  0581-AB34 

236.  •  INCREASE  SEED  INSPECTION 
FEES 

Legal  Authority:  7  USC  1621  to  1627 

CFR  Citation:  7  CFR  75 

Legal  Deadline:  None 

Abstract  This  proposal  would  increase 
fees  for  seed  testing  under  the 
Agricultural  Marketing  Act  (AMA).  The 
AMA  provides  for  the  collection  of  fees 
and  charges  equal  to  the  cost  of 
providing  the  service.  The  increase  in 
fees  will  offset  increased  costs  for 
operating  the  voluntary  program. 

Timetable: 


Action 


FR  ens 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


04AXy95 
05/00% 

09AXy95 


USDA— AMS 


Proposed  Rule  Stage 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  James  P.  Triplitt. 

Chief.  Seed  Regulatory  and  Testing 
Branch,  Department  of  Agriculture, 
Agricultural  Marketing  Service,  Seed 
Regulatory  and  Testing  Branch. 
Building  506.  BARC-East,  Beltsvilie. 
Maryland  20705-2350,  301  504-9430 

RIN:  0581-AB35 


237.  •  PORK  PROMOTION 
RESEARCH.  AND  CONSUMER 
INFORMATION  ACT  OF  1985- 
INCREASE  IN  ASSESSMENT  RATE 

Legal  Autt>ority:  7  USC  4801  to  4819 

CFR  Citation:  7  CFR  1230 

Legal  Deadline:  None 

Abstract:  The  Pork  Delegate  Body 
voted  in  March  1994  to  increase 
assessment  rate  fi-om  0.35  percent  to 
0.45  percent.  The  following  rulemaking 
actions  must  be  published:  (1)  Proposed 
rule  to  increase  rate  (2)  Final  rule  to 
increase  rate  (3)  Proposed  rule  to 


change  import  assessments  (4)  Final 
rule  to  change  import  assessments 

Timetable: 


Action 


Date 


FR  Ote 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/00/94 
11/00/94 

12/0a'94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Ralph  L.  Tapp,  Chief, 
Marketing  Programs  Branch,  Livestock 
and  Seed  Division,  Department  of 
Agriculture.  Agricultural  Marketing 
Service.  Room  2624  South  Building. 
P.O.  Box  96456.  Washington.  DC 
20090-6456.  202  720-1115 

RIN:  0581-AB36 

23a  •  REGULATIONS  UNDER  THE 
FEDERAL  SEED  ACT  (AMENDMENTS) 

Legal  Authority:  7  USC  1551  to  1611 

CFR  Citation:  7  CFR  201  to  202 

Legal  Deadline:  None 


Abstract  This  proposal  would  update 
the  Federal  Seed  Act  (FSA)  seed  testing 
and  seed  certification  regulations.  The 
changes  would  incorporate  the  latest 
advances  in  seed  testing  and  seed 
certification  procedures.  The  proposed 
changes  would  prevent  conflicts 
between  Federal  and  state  seed  testing 
rules  and  seed  certification  standards 
which  could  inhibit  the  movement  of 
seed  nationally  and  internationally. 
TimetatHe: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02A)0/95 
03AXV95 

08/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  James  P.  Tiiplitt. 

Chief,  Seed  Regulatory  and  Testing 
Branch,  Department  of  Agriculture. 
Agricultural  Marketing  Service.  Seed 
Regulatory  and  Testing  Branch, 
Building  506.  BARC-East.  Beltsvilie, 
Maryland  20705-2350,  301  504-9430 

RIN:  0581-AB37 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Agricultural  Marketing  Service  (AMS) 


Final  Rule  Stage 


239.  REVISION  OF  REGULATIONS 
GOVERNING  THE  INSPECTION  AND 
GRADING  SERVICES  OF 
MANUFACTURED  OR  PROCESSED 
DAIRY  PRODUCTS 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  7  CFR  58 

Legal  Deadline:  None 

Abstract:  The  regulations  have  not 
been  updated  since  December  1,  1976. 
The  revisions  of  regulations  are  needed 
to  reflect  more  desirable  ways  of 
carrying  out  the  dairy  inspection  and 
grading  program.  The  changes  are  not 
expected  to  have  any  major  impact  on» 
program  participation,  however,  in  that 
most  participants  are  operating  in  a 
manner  that  is  consistent  with  the 
proposed  changes. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


08/10/92    57  FR  35492 
10/09/92    57  FR  35492 

11/00«4 


Small  Entities  Affected:  Businesses 
Govemntent  Levels  Affected:  Federal 

Agency  Contact  Tracy  Schonrock, 

Chief,  Ins{>ection  and  Grading  Branch, 
Dairy  Division.  Department  of 
Agriculture,  Agricultural  Marketing. 
Service,  Room  2968  South  Building, 
Washington,  DC  20250,  202  690-0530 

RIN:  0581-AA45 


240.  REGULATIONS  UNDER  THE 
FEDERAL  SEED  ACT 

Legal  Authority:  7  USC  1551  to  1611 
Federal  Seed  Act 

CFR  Citation:  7  CFR  201  to  202 

Legal  Deadline:  None 

Abstract  Changes  in  the  regulations  of 
the  Federal  Seed  Act  (FSA)  are  to  be 
proposed  to  eliminate  differences 
between  FSA  and  Association  of 
Official  Seed  Analysts  (AOSA)  testing 
rules  as  well  as  differences  between 
minimum  seed  certification  standards 
of  the  FSA  and  those  of  the  Association 
of  Official  Seed  Certifj'ing  Agencies 
(AOSCA).  The  FSA  regulates  the 


interstate  shipment  of  agricultural  and 
vegetable  seed,  which  is  required  to  be 
labeled  with  certain  information 
needed  by  the  seed  buyer.  The 
Agricultural  Marketing  Service  (AMS) 
has  cooperative  agreements  with  each 
of  the  50  states  who  inspect  and  test 
seed  being  sold  in  their  state.  Interstate 
shipments  of  seed  found  to  be 
mislabeled  can  be  submitted  to  AMS 
for  action  under  the  FSA.  States  test 
seed  according  to  AOSA  rules.  AMS 
must  test  according  to  FSA  rules.  Any 
alternative  to  the  changes,  could  in 
some  cases  cause  seed  labeled 
according  to  a  test  conducted  by  AOSA 
rules  to  be  mislabeled  when  tested 
according  to  FSA  rules,  or  cause  seed 
certified  by  an  AOSCA  member  agency 
to  be  not  in  compliance  with  the  FSA. 
On  balance  these  changes  will  likely 
result  in  no  cost  or  a  net  savings  to 
the  seed  industrj'. 

Timetable: 


Action 


Date 


FR  cite 


NPRM 
Public  Hearing 


05/17/94    59  FR  25706 
06/08/94    59  FR  25706 


UMI 
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Action 


FR  at* 


NPRM  Comment  07/08/94    59  FR  25706 

Period  End 

Final  Action  11/00/94 

Final  Action  EHective  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  James  P.  Triplitt, 

Chief.  Seed  Regulatory  and  Testing 
Branch,  Department  of  Agriculture, 
Agricultural  Marketing  Service, 
Building  506.  BARC-E.  Beltsville.  MD 
20705.  301  504-9430 

RIN:  0581-AA52 

241.  GRADING  OF  SHELL  EGGS 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  7  CFR  56 

Legal  Deadline:  None 

Abstract:  The  proposal  clarifies  and 
updates  provisions  of  the  regulations  in 
response  to  changing  industry 
practices,  program  direction,  and  policy 
interpretation.  Changes  to  reflect 
current  industry  practices  would  affect 
grading  room  requirements,  references 
to  the  tape  used  to  seal  cartons,  and 
the  reuse  of  oil  from  shell  egg 
protecting  operations.  Changes  to 
clarify  and  strengthen  existing 
regulations  would  affect  the  definition 
of  "quality  a.ssurance  inspeclor,"  the 
facilities  and  equipment  required  for 
graders,  the  temperature  of  the  spray 
rinse  in  shell  egg  cleaning  operations, 
and  the  "nest  run  B  quality  shell" 
definition.  Other  changes  will  be  to 
require  a  specific  level  of  humidity  in 
cooler  rooms  to  help  maintain  egg 
quality  and  to  eliminate  wholesale 
grades  and  weight  classes  because  they 
are  no  longer  used. 

Timetable: 


AcHon 


FR  a«* 


04/05/94    59  FR  15866 
06/06/94 


NPRM 

NPRM  Comment 

Period  End 
Final  ActKjn  10/00/94 

Sown  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Janice  L.  Lockard, 

Chief,  Stn.  Branch.  Poultry  Division, 
Department  of  Agriculture,  Agricultural 
Marketing  Service,  Room  3944  South 


Final  Rule  Stage 
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Building.  P.O.  Box  96456.  Washington. 
DC  20090-6456,  202  720-3506 

RIN:  0581-AA60 


242.  GRADING  AND  INSPECTION. 
SPECIFICATIONS  FOR  APPROVED 
DAIRY  PLANTS  AND  STANDARDS 
FOR  GRADES  OF  DAIRY  PRODUCTS; 
GENERAL  SPEaFICATION  FOR 
DAIRY  PLANTS  APPROVED  FOR 
USDA  INSPECTION  AND  GRADING 

Legal  Authority:  7  USC  1621  to  1627 
Agricultural  Marketing  Act 

CFR  Citation:  7  CFR  58 

Legal  Deadline:  None 

Abstract:  The  proposal  would  revise 
anhydrous  milkfat  requirements  by 
incorporating  international  ingredient 
and  compositional  spe<:incations. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 

Final  Actioo 


07/27/94    59  FR  38136 
09/26/94 

OOAXVOO 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Duane  R.  Spomer, 

Chief.  Dairy  Standardization  Branch, 
Dairy  Division.  Department  of 
Agriculture.  Agricultural  Marketing 
Service,  Room  2750  South  Building. 
P.O.  Box  96456.  Washington.  DC 
20090-6456.  202  720-7473 

RIN:  0581-AA95 


243.  UNITED  STATES  STANDARDS 
FOR  GRADES  OF  TOMATO  SAUCE 

Legal  Authority:  7  USC  1622;  7  USC 

1624 

CFR  Citation:  7  CFR  52.  7  CFR  2371 
to  2377 

Legal  Deadline:  None 

Abstract:  A  revision  of  the  U.S.  grade 
standards  is  proposed.  The  Agricultural 
Marketing  Act  of  1946  (AMA)  provides 
for  the  development  and  improvement 
of  standards  of  quality,  condition, 
quantity,  and  grade  to  encourage 
uniformity  and  consistency  in 
commercial  practices.  These  standards 
are  voluntary,  A  small  entity  may  avoid 
incurring  any  additional  economic 
impact  by  not  employing  the  standards. 
The  petition  to  revise  these  grade 
standards  came  from  the  Indiana  Food 
Froces.sors  Association,  now  the  Mid- 


America  Food  Processors  Association 
and  several  companies  that  produce 
tomato  sauce.  Alternatives  to  the 
revision  are  eliminating  the  grade 
standards  or  taking  no  action  to  change 
the  standards.  Eliminating  the  grade 
standards  or  taking  no  action  would  be 
difficult  because  it  would  impede  trade. 
Many  Federal  and  State  food  buying 
agencies  rely  on  the  U.S.  grade 
standards  as  a  basis  for  making  their 
purchases.  The  revision  is  needed  to 
reflect  current  processing  and 
marketing  practices  and  to  facilitate 
trade. 

Timetable: 


Action 


Date 


FR  ate 


09A)7/93    58  FR  47071 
11/08/93 


NPRM 

NPRM  Comment 

Period  End 
FinaJ  Action  lOA)0/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact  Harold  A.  Machias, 

Senior  Marketing  Specialist,  Processed 
Products  Branch,  Department  of 
Agriculture,  Agricultiu^l  Marketing 
Service,  Room  0709  South  Building. 
P.O.  Box  96456.  Washington.  DC 
20090-6456,  202  720-6247 

RIN:  0581-AA99 


244.  1994  ADJUSTMENT  OF  THE 
VALUE  OF  IMPORTED  COTTON  FOR 
COLLECTIONS,  COTTON  RESEARCH 
AND  PROMOTION  ASSESSMENTS 

Legal  Authority:  7  USC  2101 

CFR  Citation:  7  CFR  1205 

Legal  Deadline:  None 

Abstract:  The  objective  of  this 
rulemaking  is  to  modify  the  value  of 
imported  cotton  promulgated  in  the 
regulation  for  the  purpose  of  collecting 
assessments  on  imported  cotton  and 
cotton-containing  products.  The  new 
value  would  reflect  the  latest  data 
available  as  published  by  USDA. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  08/03/94    59  FR  39480 

Fmal  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Craig  Shackelford, 

Chief.  Cotton  Research  and  F*romotion 
Staff,  Department  of  Agriculture. 


USDA— AMS 


Final  Rule  Stage 


Agricultural  Marketing  Service,  Room 
2641  South  Building,  Washington,  DC 
20250,  202  720-2259 

RIN:  0581-AB14 


245.  PROCESSED  FRUITS  AND 
VEGETABLES,  PROCESSED 
PRODUCTS  THEREOF.  AND  CERTAIN 
OTHER  PROCESSED  FOOD 
PRODUCTS  (FEE  INCREASE) 

Legal  Authority:  7  USC  1622;  7  USC 
1624 

CFR  Citation:  7  CFR  52 

Legal  Deadline:  None 

Abstract  The  objective  is  to  increase 
the  fees  for  voluntary  inspection 
services  to  replenish  the  reser\'e 
balance  of  the  trust  fund,  and  ensure 
the  program's  financial  viability.  This 
will  satisfy  the  requirements  of  AMS 
policy. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Feriod  End 
Final  Action 


05/24/94    59  FR  26762 
06/24/94 

10/00/94 


Final  Action  Effective   10/00/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Raymondo  O'Neal. 

Head,  Inspection  Processed  Products 
Branch,  Ciepartment  of  Agriculture, 
Agricultural  Marketing  Service,  Room 
0709  South  Building,  P.O.  Box  96456. 
Washington,  DC  20090-6456.  202  720- 
5021 

RIN:  0581-AB16 

24S.  AMENDMENTS  TO  THE  LIME 
RESEARCH,  PROMOTION  AND 
CONSUMER  INFORMATION  ORDER 

Legal  Authority:  7  USC  6201  to  6212 

CFR  Citation:  7  CFR  1212 

Legal  Deadline:  None 

Abstract:  This  action  would  amend  the 
scientific  name  of  the  limes  to  be 
covered  by  the  program;  change  the 
composition  of  the  Lime  Board  to 
equalize  the  representation  of  domestic 
producers  and  importers;  increase  the 
minimum  exemption  level;  and  delay 
the  deadline  for  conducting  the  initial 
continuance  referendum  until  30 
months  after  assessments  begin  under 
the  amended  Order.  Funds  generated 
under  this  program  are  expected  to  be 


between  one  million  and  two  million 
annually. 

Timetable: 


Action 


Date 


FR  ats 


04/07/94    59  FR  16571 
05/09/94 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Richard  Schuitz, 

Research  and  Promotion  Branch, 
Department  of  Agriculture.  Agricultural 
Marketing  Service.  Room  2535  South 
Building.  P.O.  Box  96456,  Washington, 
DC  20050-6456,  202  720-5976 

RIN:  0581-AB19 

247.  IMPLEMENTATION  OF  FRESH 
CUT  FLOWERS  AND  FRESH  CUT 
GREENS  PROMOTION  AND 
INFORMATION  ORDER 

Legal  Authority:  PL  103-190 

CFR  Citation:  7  CFR  1208 

Legal  Deadline:  Final.  Statutory,  Mav 
15.  1994. 

Abstract:  This  action  will  authorize  the 
assessment  of  wholesale  sales  of  fresh 
cut  flowers  and  fresh  cut  greens  to 
generate  funds  to  increase  demand  for 
these  horticultural  product. 
Assessments  would  be  paid  by 
wholesale  handlers  of  $750,000  or  more 
in  sales  annually.  The  program  is 
expected  to  generate  approximately  $10 
million  in  funds  at  the  initial  rate  of 
assessments.  The  Act  requires  the 
Secretary  to  conduct,  within  three  years 
after  the  program  goes  into  effect,  a 
referendum  to  determine  if  a  majority 
of  the  industry  favors  continuing  the 
program. 

Timetable: 


Action 


Date  FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/28/94 
08/29/94 

10/00/94 


59  FR  33400 
59  FR  33400 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Art  Pease,  Research 
and  Promotion  Branch.  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Room  2535  South  Building, 


P.O.  Box  96456,  Washington,  DC 
20050-6456,  202  720-6930 

RIN:  0581-AB20 


248.  WATERMELON  RESEARCH  AND 
PROMOTION  PLAN,  PROPOSED 
AMENDMENTS  TO  THE  PLAN,  RULES 
AND  REGULATIONS  ISSUED 
THEREUNDER,  AND  PROCEDURE 
FOR  THE  CONDUCT  OF  REFERENDA 

Legal  Autfwrity:  7  USC  4901  to  4915 

CFR  Citation:  7  CFR  1210 

Legal  Deadline:  None 

Abstract  This  action  would  authorize 
elimination  of  refunds  of  assessments; 
authorize  the  assessment  of  watermelon 
imports  and  the  addition  of  importer 
member  to  the  National  Watermelon 
Promotion  Board;  exempt  from 
assessments  producers  of  less  than  10 
acres  of  watermelons  rather  than  5 
acres  and  importers  of  less  than 
150,000  pounds;  cover  all  50  States  by 
the  Plan;  further  clarify  a  producer's 
eligibility  to  ser\'e  on  the  Board; 
provide  that  all  future  referenda  be 
conducted  by  mail  ballot;  and  make 
several  conforming  changes. 

Timetable: 


Action 


Data  FR  at0 


04/14/94    59  FR  17739 
05/16/94 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Sonia  N.  Jimenez, 

Marketing  Specialist,  Research  and 
Promotion  Branch,  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Room  2535  South  Building, 
P.O.  Box  96456.  Washington,  DC 
20050-6456,  202  720-9916 

RIN:  0581-AB21 

249.  AMENDMENTS  TO  THE 
RECORDKEEPING  REQUIREMENTS 
FOR  CERTIFIED  APPLICATORS  OF 
FEDERALLY  RESTRICTED  USE 
PESTICIDES 

Legal  Authority:  7  USC  I36a(d)(l)(c); 
7  USC  136i  to  1361;  7  USC  450 

CFR  Citation:  7  CFR  110 

Legal  Deadline:  None 

Abstract  On  April  9.  1993.  final 
regulations  were  published  in  the 
Federal  Register.  "Recordkeeping 


UMI 


UMI 
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Requirements  for  Certified  Applicators 
of  Federally  Restricted  Use  Pesticides." 
These  regulations  went  into  effiect  on 
May  10.  1993.  USDA  proceeded  to 
implement  a  National  program  for 
Federal  restricted  use  pesticide 
recordkeeping.  One  of  the  USDA's  first 
goals  was  to  inform  certified  pe.sticide 
applicators  of  their  responsibilities 
under  the  new  regulations.  Early  in  the 
educational  elTorts  of  the  USDA. 
questions  and  comments  were  received 
regarding  specific  interpretations  of  the 
regulations.  In  addition,  a  lawsuit  was 
filed  against  the  Secretary  of 
Agricuhure  and  the  Administrator  of 
the  Environmental  Protection  Agency 
by  the  National  Coalition  Against  the 
Misuse  of  Pesticides  and  others. 
Questions  were  raised  whether  the 
intended  objectives  of  section  1491  of 
the  Food,  Agriculture,  Qnnservation, 
and  Trade  At;t  of  1990  were  met  by 
the  final  regulation.  USDA  is  in  the 
process  of  reviewing  comments 
received  regarding  the  proposed 
changes  to  the  final  rule. 

Timetable: 


Action 


FflCNe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04A36/94    59  FR  16400 
06/06/94 

10AXV94 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State, 
Local,  Tribal 

Agency  Contact:  Bonnie  Poli.  Chief. 
Pesticide  Records  Branch.  Department 
of  Agricuhure.  Agricultural  Marketing 
Service,  Suite  200.  8700  Centerville 
Road,  Mana.ssas.  VA  22110,  703  330- 
7826 

RIN:  0581-AB22 

250.  AMENDMENTS  TO  THE  HONEY 

rese;>rch.  promotion,  and 

CONSUMER  INFORMATION  ORDER 

Legal  Authority:  7  USC  4601  to  4612 

CFR  Citation:  7  CFR  1240 

Legal  Deadline:  None 

Abstract:  The  objective  of  this  action 
Is  to  make  correcting  amendments  to 
sections  of  the  Honey  Research. 
Promotion,  and  Consumer  Information 
Order  and  the  rules  and  regulations 
issued  thereunder  that  were 
Inadvertently  not  made  in  the  final  rule 
which  was  published  in  the  Federal 
Register  on  August  7.  1991.  The  final 
amended  the  Order  and  the  rules  and 


regulations  to  conform  to  amendments 
made  in  the  Honey  Research. 
Promotion  and  Consumer  Information 
Act  by  the  Food.  Agriculture. 
Conservation  and  Trade  Act  of  1990. 
The  Order  as  amended  allows 
producers  and  importers  who  produce 
or  import  a  total  quantity  of  less  than 
6,000  pounds  of  honey  annually  to 
apply  for  and  receive  an  exemption 
from  paying  a.'isessments  only  if  the 
total  amount  of  such  honey  is 
consumed  at  home,  donated,  or 
distributed  directly  to  retail  outlets. 
Sections  1240.50  and  1240.114  will  be 
amended  to  reflect  these  changes  in  the 
Order. 

Timetable: 


Action 


DMe 


FR  ate 


Interim  Fmal  Rule        05/02/94    59  FR  22492 
Rnal  Action  10/00/94 

Final  Action  Effective  J  0/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sonia  N.  |imenez. 

Marketing  Specialist.  Department  of 
Agriculture,  Agricultural  Marketing 
Service,  Room  2535  South  Building. 
P.O.  Box  96456.  Washington,  DC 
20050-6456.  202  720-9916 


RIN:  0581-AB23 


251.  •  POTATO  RESEARCH  AND 
PROMOTION  PLAN:  AMENDMENT  TO 
RULES  AND  REGULATIONS  ISSUED 
THEREUNDER 

Legal  Authority:  7  USC  2611  to  2627 

CFR  Citation:  7  CFR  1207 

Legal  Deadline:  None 

Abstract:  This  rule  would  provide  the 
National  Potato  Promotion  Board  the 
flexibility  to  change  the  number  of 
producer  members  on  the 
Administrative  Committee  to  reflect 
changes  in  potato  production  in  the 
U.S.  through  amendment  of  the  Board's 
bylaws,  with  the  Secretary's  approval, 
update  the  address  of  the  Board's 
office,  and  revise  the  Harmonized 
Schedule  Code  number  for  imported 
potato  starch  for  human  consumption. 

Timetable: 


Action 


FR  ate 


Interim  Final  Rule        08/26/94    59  FR  44034 
Final  Acton  OOAXVOO 

SmaU  Entities  Affected:  None 

Government  Levels  Affected:  None 


Final  Rule  Stage 


Agency  Contact  Georgia  C  Abraham. 

Research  and  Promotion,  Department  of 
Agriculture.  Agricultural  Marketing 
Service,  Room  2535-S.  P.O.  Box  96456. 
Washington.  DC  20050-6456,  202  720- 
5057 


RIN:  0581-AB26 


252.  •  RULES  OF  PRACTICE 
GOVERNING  PROCEEDINGS  ON 
PETITIONS  TO  MODIFY  OR  TO  BE 
EXEMPT  FROM  RESEARCH  AND 
PROMOTION  PROGRAMS  FOR 
FRUITS,  VEGETABLES,  AND 
SPECIALTY  CROPS  CONSOLIDATION 

Legal  Authority:  7  USC  601;  7  USC 
602:  7  USC  608(a)  to  608(e):  7  USC  610: 
7  USC  612;  7  USC  614;  7  USC  624; 
7  USC  671  to  674;  7  USC  2101  to  2118: 
7  USC  2611  to  2627;  7  USC  2701  to 
2718;  7  USC  2901  to  2911;  7  USC  3401 
to  3417;  7  USC  4301  to  4319 

CFR  Citation:  7  CFR  120C;  7  CFR  1205; 
7  CFR  1207;  7  CFR  1209;  7  CFR  1210; 
7  CFR  1211;  7  CFR  1212;  7  CFR  1220; 
7  CFR  1230;  7  CFR  1240;  7  CFR  1250: 
7  CFR  1290;  7  CFR  1208 

Legal  Deadline:  None 

Abstract:  This  action  would 
consolidate  the  petition  procedures 
under  all  research  and  promotion 
programs  except  Beet  and  Dairy  into 
one  section  in  the  code  of  Federal 
Regulations. 

Timetable: 
Action 


FR  cite 


Final  Action  10/00/94 

Fmal  Action  Effective   10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Martha  B,  Ransom, 

Research  and  Promotion.  Department  of 
Agriculture.  Agricultural  Marketing 
Service,  Rm.  2535-S,  P.O.  Box  96456, 
Washington.  DC  20050-6456.  202  720- 
9915 

RIN:  0581-AB27 


253.  e  AMENDMENT  TO  EGG 
RESEARCH  AND  PROMOTION  ORDER 
TO  INCREASE  THE  RATE  OF 
ASSESSMENT 

Legal  Authority:  7  USC  2701  to  2718 

CFR  Citation:  7  CFR  1250 

Legal  Deadline:  Other,  Statutory. 
August  30.  1994. 
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Final  Rule  Stage 


Referendum  on  this  action  must  be 
held  by  8/30/94  or  11/10/94  if 
significant. 

Abstract  On  December  14.  1993.  the 
Egg  Research  and  Consumer 
Information  Act  was  amended  by  P.L. 
103-188.  The  amendments  raised  the 
maximum  rate  of  assessment  to  20 
cents  per  30-dozen  cases  of  eggs.  Under 
the  Act  amendments,  the  Order  is  being 
amended  to  increase  the  assessment 
from  the  current  rate  of  5  cents  to  10 
cents  per  case.  This  increase  will  not 
become  effective  unless  approved  by 
producers  voting  in  a  referendum. 


rimetable: 

Acttofi 

Date          FR  Cite 

NPRM 
Final  Action 

06/17/94    59  FR  31174 
12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact  Janice  L.  Lockard. 

Chief.  Standardization  Branch, 
Department  of  Agriculture.  Agricultural 
Marketing  Service,  Poultry  Division, 
AMS.  Room  3944-S.  U.S.  Department 
of  Agricuhure.  P.O.  Box  96456; 
Washington.  DC  20090-6456.  202  720- 
3506 

RIN:  0581-AB32 

254.  e  INCREASE  IN  FEES  AND 
CHARGES  FOR  EGG  PRODUCTS 
INSPECTION  AND  EGG  POULTRY 
AND  RABBIT  GRADING 

Legal  Authority:  7  USC  1621  to  1627; 
21  USC  1031  to  1056 

CFR  Citation:  7  CFR  55;  7  CFR  56;  7 

CFR  59;  7  CFR  70 

Legal  Deadline:  None 

Abstract  The  proposal  would  increase 
the  fees  and  charges  for  Federal 
voluntary  egg  products  inspection; 
voluntary  egg,  poultry,  and  rabbit 


grading;  and  mandatory  egg  products 
inspection  overtime,  holiday,  and 
appeal  ser\'ices.  The  increases  wil' 
cover  the  increase  in  salaries  of  FedenI 
employees,  salary  increases  of  State 
employees  cooperatively  utilized  in 
administering  the  programs,  and  other 
increased  agency  costs. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

Final  Action 


08A)l/94 
10/00/94 


59  FR  38944 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Janice  L.  Lockard. 

Chief.  Standardization  Branch,  Poultry 
Division.  Department  of  Agricuhure. 
Agricultural  Marketing  Service,  Room 
3944  South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  202  720- 
3506 

RIN:  0581-AB33 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Agricultural  Marketing  Service  (AMS) 


Completed  Actions 


255.  POLICY  STATEMENT  AND 
REGULATIONS  GOVERNING 
AVAILABILITY  OF  TOBACCO 
INSPECTION  SERVICES  TO  BURLEY 
TOBACCO  ON  DESIGNATED 
MARKETS 

CFR  Citation:  7  CFR  29 

Completed: 


257.  USER  FEES  FOR  COTTON 
CLASSIFICATION  SERVICES  TO 
GROWERS:  1994  CROP 

CFR  Citation:  7  CFR  27;  7  CFR  28 

Completed: 


Reason 


259.  AMENDMENT  TO  COTTON 
BOARD  RULES  AND  REGULATIONS 

CFR  Citation:  7  CFR  1205 

Completed: 

Reason  Dale         FR  cite 


Date 


FR  ate 


Reason 


Date 


FR  ate 


Withdrawn  06/01/94 

SmaH  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Howard  Magwire. 
202  205-0567 

RIN:  0581-AA56 

256.  FEES  AND  CHARGES. 
MANDATORY  TOBACCO  INSPECTION 
CFR  Citation:  7  CFR  29 
Completed: 


Final  Action  05/20/94    59  FR  26409 

Final  Action  Effective  07/01/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Lee  Clibum.  202  720- 
3193 


WittKlrawn  07/22/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Craig  Shackelford. 
202  720-2259 


RIN:  0581-AA98 


RIN:  0581-AA86 


25a  REGULATION  GOVERNING  THE 
FRESH  IRISH  ROUND  WHITE  POTATO 
DIVERSION  PROGRAM.  1992  CROP 

CFR  Citation:  7  CFR  80 

Completed: 


260.  REVISION  OF  FEES  FOR  FRESH 
FRUIT  AND  VEGETABLE 
DESTINATION  MARKET  GRADING 
SERVICES 

CFR  Citation:  7  CFR  51 

Completed: 


Reason 


Reason 


Data 


FR  ate 


ftoason 


Date 


FR  Cite 


FRClte 


Witfidrawn  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  John  Duncan,  202 
205-0567 

RIN:  0S81-AA62 


Final  Action  05/17/94    59  pR  25785 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Dairell  Breed.  202 
720-6391 


RIN:  0581-AA93 


Final  Action  06/20/94    59  FR  31503 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Local.  Federal 

Agency  Contact  Douglas  C  Bailey. 
202  720-5870 

RIN:  0581-AB03 
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UMI 


USOA— AMS 


ComfJIetod  Aolioos 


261.  REVISION  0F4JCENSINO 
PROCEDURES  FOR  COTTONSEED 
SAMPLERS 

CFR  Oitalion:  7  CFR  61 

Completed;     

RtMon Oele         FM  CRe 

Final  Action  07/01/94   S0FR2M1O 

Small  Entities  Affected:  None 

QoveiMnent  Lewela  Affected:  Nona 

Agency  Contact:  A.  Lee  aiburn.  2»Z 
720-214S 

RIN:  0581-ABO5 

262.  WATERMELON  RESEARCH  AND 
PROMOTION  PLAM;  RULES  AND 
REQULATKMS;  MEAUGNMENT  OF 
DISTRICTS 

CFR  Citation:  7  CFR  1210 


FRCna 


Final  Adioa  08Ot/94    56  FR  38875 

Final  Action  ElleoMve  08/01/94 

Small  EnlHea  Affected:  None 

Govenunent  Levels  Affected.  None 

Agency  Contact  Janice  L.  Lockard. 
202  720-3506 

RM:  0581-AB13 

264.  PORK  PROMOTION.  RESEARCH 
AND  CONSUMER  INFORMATION 
ORDER;  INCREASE  PORK  IMPORTER 
ASSESSMEffTS 

CFR  Citation:  7  CFR  1230 

Completed: 


Legal  nsaJHiii.  None 

Abstract:  This  rule  would  prevent  the 
loss  of  Cotton  Research  and  Promotion 
Pragram  assessiaeNtB  on  imported 
cotton-containing  products  sxibject  to 
asaeasmeiit  as  a  result  of  renumbering 
Hannonii»d  Tariff  Schedule  (HTSi 
designations  after  AMS  has  ptiblisfaed 
these  numbers  in  the  Federal  Register. 
This  rule  will  allow  for  the 
continuation  of  collections  of 
renumbered  HTS  resignations  as  loqg 
as  no  change  occxus  in  the  coverage 
of  the  designation  or  in  the  cotton 
content  of  products  covered  by  the 
designation. 


Raaaon 


mCNa 


Data 


FROHa 


Data 


m 


Final  Action  04/21/94    Si  FR  M946 

Final  Action  Eftectlva  04/21/94 
Smay  EnWIea  AMedad:  None 
Qovemment  Levels  Affected:  None 

Agency  Oonlect:  Sonia  N.  Jimeuez, 
202  720-9916 

RM:  0581-Afi06 

263.  AMENDMENT  TO  THE  EGG 
RESEARCH  AND  PROMOTKM  ORDER 

CFR  Citation:  7  CFR  1250 


FinalAoion  09«8i«4   59Fn46S2S 

Final AcMdn EUactwa  ^Q^^Xf94 

SmaM  EntWas  Affected:  None 

Government  Levels  Affecled:  None 

Agency  Contact:  Ralph  L.  Tapp.  202 
720-1113 

RIN:  0581-AB17 

265.  a  RE^ASION  OF  COTTON 
RESEARCH  AND  PROMOTION 
REGULATK>NS  REGARDING 
ASSESSMENT  OF  IMPORTED 
COTTON-CONTAINING  PRODUCTS 
Legal  Authority:  7  USC  2101 
CFR  Citation:  7  CFR  1205 


Interim  Final  Rule 
Final  ActioM 


07/01/94    59  FR  33901 


SmaM  Enttttes  Affeded:  N 
Ow'efnnient  Levels  Affected:  None 

Agency  Contact  Craig  Shackelford. 

Chief,  Cotton  Research  and  Promotion 
Staff.  Department  of  Agriculture. 
Agricultuial  Maiteting  Serrioe.  Roota 
264 1-S.  14tfc  A  Indepwndffmoe  Ave.  SW. 
Washington.  DC  20250.  202  72a-22S9 

RIN:  0581-AB29 

BIUJNO  COOf  3410-02^ 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Agricultural  StablUzation  and  Conservation  Service  (ASCS) 


Preruie  Stage 


266.  •  AMENDMENTS  TO  SUGAR  AND 
CRYSTALUNE  FRUCTOSE 
MARKETING  ALLOTMENT 
REGULATKMIS 

Legal  Authority:  7  USC  1359 

CFR  Citation:  7  CFR  1435 

Legal  Deadline:  None 

Abstract  This  is  needed  to  address  a 
number  of  issues  that  were  raised 
during  and  after  the  July-September. 
1993  period,  when  allotments  were  in 
effet;t.  These  issues  are  1)  proces.<K)r 
merfgers/aoquisitions;  2)  tollirtg  or  lease 
arrangaoMBts:  3)  exports  of  suq»ius 
sugar  during  allotments:  4)  rovision  of 


processor  data  after  final  allocations  are 
announced;  5)  timing  of  reassignments; 
6)  reassignments  between  cane  su^ax 
States/  processors  and  between  beet 
sugar  pro<.essors;  7)  proces-sors' 
production  forecasts;  8)  reporting 
forms-timeliness  of  resource:  anS  9) 
development  of  ahemative  test  for  a 
new  processor  to  establish  processing 
capacity. 


Smal  EntMes  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Whzig. 

AgricuiluraJ  Euxtomist.  Ofiioe  of  the 
Deputy  Adnujusliator,  Policy  Analysts. 
Departmaet  of  Agriculture,  A^icultural 
Stabilization  and  Conservation  Ser\'ice, 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  7Sa-7S83 


FR  Cite        RM:  0S60-AD79 


ANPRM 
NPRM 
Final  Ac«on 


00/0(VOO 

ootoono 
oomvoo 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 

Agricultural  Stabilization  and  Conservation  Service  (ASCS) 


267.  AMENDMENTS  TO  THE 
PRODUCTION  ADJUSTMENT 
REGULATIONS— RECONSTTTUTION 
OF  BASES,  ALLOTMENTS  AND 
QUOTAS 

Legal  Authority:  7  USC  1379;  The 
Agricultural  Adjustment  Act  of  1938, 
sec  379,  as  amended 

CFR  Citation:  7  CFR  719 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
amend  the  regulations  regarding 
reconstitution  of  bases,  allotments,  and 
quotas  in  order  to  1)  clarify  them,  2) 
make  them  more  consistent  with  the 
payment  limitation  regulations,  and  3) 
determine  whether  a  spouse  should  be 
considered  the  "same  owner"  when 
determining  whether  land  is  under  the 
same  ownership.  No  Federal  outlays  are 
expected. 

Timetable: 


Action 


Data  FR  ate 


NPRM 
Final  Action 


00/00/00 
00/00/XX) 


Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AC99 

26a  PILOT  VOLUNTARY 
PRODUCTION  LIMITATION  PROGRAM 

Legal  Authority:  7  USC  I444f;  7  USC 
1445b-3a;  The  Agricultural  Act  of  1949. 
sec  105B(g).  as  amended 

CFR  Citation:  7  CFR  1413 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
implement  the  Pilot  Voluntary 
Production  Limitation  Program  (PVPLP) 
for  wheat  and  feed  grains,  as  required 
by  P.L.  101-624.  This  action  will 
implement  regulations  to  provide  for  1) 
Implementation  of  the  PVPLP  in  at 
least  15  states,  2)  Limiting  the  amount 
of  wheat  or  feed  grains  that  can  be 
disposed  of  in  excess  of  the  production 
limitation  quantity  for  the  marlceting 
year,  3)  A  production  limitation 
quantity  calculation,  4)  Terms  and 
conditions  for  producers  who  elect  to 
participate,  5)  Provisions  for  excess 


production.  6)  Subsequent  year 
marketing  of  excess  production,  and  7) 
Measures  to  prevent  circumvention  of 
the  program,  including  refunds  or 
forfeitures  of  commodities.  Only  minor 
administrative  and  program  costs  are 
expected. 

Timetable: 


Action 


Data  FR  Cita 


NPRM  00/00/00 

Final  Action  00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig. 
Agricultural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 
RIN:  0560-ADOO 

269.  AMENDMENTS  TO  CCC  DEBT 
SETTLEMENT  REGULATIONS 
REGARDING  WAIVER  OF 
RESTRICTION  ON  PROGRAM 
ELIGIBILITY  AND  COLLECTION  OF 
JUDGMENTS  BY  ADMINISTRATIVE 
OFFSET 

Legal  Authority:  28  USC  3201;  15  USC 
714b;  15  USC  714c 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
allow  for  the  waiver  of  restrictions  on 
program  eligibility,  as  authorized  by  the 
Federal  Debt  Collection  Procedures  Act 
of  1990  (the  Act),  and  to  facilitate  the 
collection  of  judgements  by 
administrative  offset.  The  Act  provides 
that  debtors  who  have  judgement  liens 
against  their  property  for  a  debt  owed 
to  the  United  States  are  not  eligible  to 
receive  grants  or  loans  made  by  the 
United  States  until  the  debt  is  paid  in 
full  or  otherwise  satisfied.  However,  the 
Act  also  permits  agencies  to  waive  this 
restriction.  In  addition,  the  Commodity 
Credit  Corporation  is  authorized  to 
collect  debts  for  other  Federal  agencies 
by  administrative  offset  upon  receipt  of 
(1)  a  qualified  offset  request,  (2)  a 
Notice  of  Levy,  or  (3)  a  request  or 
approval  by  the  Department  of  Justice. 
This  action  would  authorize  ASCS  to 
collect  judgements  in  favor  of  the 
United  States  by  administrative  offset. 
This  action  will  result  in  increased 
collection  of  debts  owed  to  the 
Government. 


Proposed  Rule  Stage 


Timetable: 


Action 


Date 


FR  Cita 


NPRM 
Final  Action 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-AD09 

270.  1995  EXTRA  LONG  STAPLE 
COTTON  PROGRAM 

Legal  Auttiority:  7  USC  1444(h) 

CFR  Citation:  7  CFR  1413;  7  CFR  1427 

Legal  Deadline:  Final.  Statutory. 

December  1,  1994. 

For  announcement  of  the  loan  rate. 

Abstract  This  action  is  needed  to 
implement  the  ELS  Cotton  Program  as 
required  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  ELS  cotton  for 
domestic  and  export  use,  maintain 
adequate  carryover  stocks,  and  support 
farm  income.  The  primary 
determinations  are:  1)  loan  rate,  and  2) 
the  acreage  reduction  program.  The  cost 
to  the  Government  will  be  SO  -  $5 
million. 

TImetatMe: 


Action 


Data  FR  Cita 


NPRM 
Final  Action 


11/00/94 
02AXV95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013.  202  720-7583 
RIN:  0560-AD42 

271.  90-OAY  RULE 

Legal  Authority:  7  USC  1433e 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
implement  the  90-day  rule  as  provided 
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by  the  Food,  Agriculture,  Coi 
and  Tcade  Act  of  1990.  The  90-day  mis 
provides  thai  decitiong  of  State  and 
county  ofTice*  Aall  be  final  after  90 
days  and  that  n*  action  shall  ba  taksn 
to  recover  payiaoMts  auda  ia  arror 
unless  the  producer  had  neasoo  to 
believe  that  the  decision  was  erroneous. 
The  cost  of  Ms  action  has  not  yat  bean 
determined. 

Thntabla; 

M»m Bia        fm  cm 

NPRM 
Final  Action 

SmaM  EntttlM 

QovamiaKti 


OOAXVOO 

AflacydiNoM 


Agancy  Contact  Tom  Witzig, 
Agricultoral  Economist,  OfRce  of  tha 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture.  Africuiaual 
Stabilization  and  Conaarvatioa  Servioe, 
Room  3741-S.  PXD.  Box  2415. 
Washington.  DC  20013.  202  720-75t3 

niN:  0560-AD43 


272.  COLORADO  RfVER  BASIN 
SAUMITY  CONTROL  PROOfUy 
AMENDMENTS 

Lagal  AuOwrlty:  43  USC  iS92(c) 

CFR  ataHan:  7  CFR  702 

Lagal  DaadDfia:  None 

AlMtract  This  action  is  needed  to 
amend  the  Colorado  River  Baain 
Salinity  Control  Program  regulations  to: 
(1)  provide  on-farm/off-farm 
definitions,  and  (2)  clarify  SCS 
technical  assiiUaoa  in  planning  and 
completing  tha  Salinity  Cootiol  Plan. 
No  Coveminent  outlays  are  expected. 

TImatabIa: 


NPRM 
Fffial  Action 


00/00/00 
OOAXVOO 


Small  Entitlaa  Affactad:  None 

Qovammant  Laval*  Affactad:  None 

Agancy  Contact:  Tam  Witaig. 
Agricultural  Economist  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  AgricuHure.  Agricultural 
Stabilization  and  Conservatiaa  Sarvioa. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013,  202  720-75S3 

RtN:  0560-AD45 


273.  AMeMOMENTSTO 
RECMMJmOWS  WEQAWOIWtt 
PAVMEMTS  TO  FERSOMS 
C0NVK1C0  OF  OOffTROLLED 
SUBSrAMCE  VIOLATIONS 

Lagal  Authority:  2i  USC  88U 

CFR  Citation:  7  CFR  796 

Lagri  Daadllna:  Nona 


This  action  is  necessary  to 
amend  the  regulations  regarding 
payments  to  persons  convicted  of 
controlled  substance  Yiolations  to 
reflect  caoent  tecisiatioa.  Corraot 
regulations  implBmeot  the  Food 
Security  Act  of  1985  provisions  but  not 
tha  FY  1993  Appropriations  Act 
provisions.  This  action  will  thus  amend 
the  regulations  to  implement  the 
statutory  provisions  regarding 
controlled  substance  violations.  Tha 
primary  effect  of  this  action  will  be  to 
make  most  conservation  programs 
aubject  to  the  controlled  substance 
violation  provisions  and  result  in  some 

Cople  b^ng  declared  iaeUpbim  for 
nefits.  No  Govemawnt  outiays  are 
expected. 


AcOan 


FR 


NPRM 

Fmal  Ac6on 


00«XVOO 
OCVDQIDO 


Small  Entitlaa  Affactad:  None 
Qovammant  Lavaia  Affactad:  None 

Agancy  Contact  Tea  Witaig. 

Agricultural  Economist  OfGce  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agricuhure.  A^cultuial 
Sti^lization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Wachiogton.  DC  20013.  202  720-7SU 

RM:  056O-AD47 

274. 1994  OPTIONS  PILOT  PROGRAM 

LagM  Autkorty:  7  USC  1421  Note 

CFR  dtaHon:  7  CFR  1413 

Lagal  Deadiina:  None 

Abstract  This  action  is  needed  to 
iraplement  tiie  Options  Pilot  Program 
lor  wheat,  com,  aiwl  soytieans  and 
possibly  otho'  program  crops,  for  the 
1994  crop  y«ar.  as  required  by 
legislation.  The  program:  (1)  May  be 
expanded  to  include  additional  States, 
counties  and  crops,  in  addition  to  the 
ones  abeady  administering  tiie 
program.  (2)  Will  provide  means  for 
farmers  to  buy  put  options  that  would 
provide  price  assurance  equivaieat  to 


deficiency  payments  imd  price  support 
benefits.  (3)  Provide  terms  and 
conditions  for  producers  who  elect  to 
participate;  (4)  Provide  provisions  for 
administering  the  program,  and  (5) 
Provide  maaaures  lo  prevent 
dromvantian  of  the  prograat 
including  refunds  and  penalties.  Only 
minor  administrative  and  progiaai  coats 
are  expected. 

Timatabia; 

Action  Daia  FR  CMa 


oiMxyoo 

Final  AcSon  OOAXVOO 

Sman  Entltiaa  Affactad:  Nona 


Lavaia  Affaded:  None 

Agancy  Contact  Tom  Wita^g. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Roan  3741-S.  PX).  Box  2415. 
Washington,  DC  20013,  m  720-7583 

RIN:  0560-AD48 

275.  PROGRAM  INEUQIBILITY  FOR 
NONCOMPLIANCE  WITH  BOLL 
WEEVIL  ERADICATION  PROGRAM 

Lagal  A«fthorlty:  7  USC  1444a 

CFR  Citalton:  None 

Lagal  Daadllna:  None 

Abatract  This  action  is  necessary  to 
make  producers  and  landowner* 
ineligible  tor  USDA  program  benefits 
when  they  are  not  in  compliance  with 
the  Boll  Weevil  Eradication  Program 
(BWEF).  This  will  ensure  better 
compliance  with  tha  BWEP  and 
contribute  to  the  elimination  of  boll 
weevils.  No  cost  to  Govemraent  is 
expected. 


Timetable: 

Action 

Data 

PR  Ota 

NPRM 
Final  Action 

ooraorao 

oooo/oo 

> 

Small  Enlitiaa  Affactad:  None 

Govammawt  Lavaia  Affactad:  None 

Agancy  Contact  Tom  Witzig. 
Agricuitiual  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultucal 
Stabilization  and  Conservation  Servioe. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7Sit3 

RIN:  0560-AD57 


USOA— ASCS 


Proposed  Rule  Stage 


276.  199S<:R0P  MARKETING  QUOTA 
AND  PRICE  SUPPORT  LEVEL  FOR 
FLUE-CUREO  TOBACCO 

Legal  Authority:  7  USC  1314;  7  USC 

1445 

CFR  Citation:  7  CFR  723;  7  CFR  1464 

Legal  Deadline:  Final.  Statutory. 
December  15,  1994. 
Marketing  Quotas 

Abstract:  The  flue-cured  tobacco 
marketing  quota  and  price  support  are 
required  by  statute.  The  purpose  of 
quotas  and  price  support  is  to  balance 
supply  with  demand  at  levels  assuring 
stable  supplies  for  domestic  and  export 
use  at  prices  that  are  considered 
sufficient  for  producers.  The  national 
quota  is  based  on  cigarette 
manufacturers'  intentions.  S-year 
average  exports,  a  loan  stocks 
adjustment,  and  discretionary 
adjustment  of  plus  or  minus  3  percent. 
The  quota  may  not  be  less  than  90 
percent  of  the  previous  year's  quota 
except  this  limit  may  be  waived  if 
producer  association  inventories  likely 
will  exceed  150  percent  of  the  reserve 
stock  level.  The  price  support  level  is 
based  on  a  formula  that  averages 
market  prices  (2/3  weight)  and  a  cost 
index  (1/3  weight),  with  discretion  to 
limit  any  increase  to  65  percent  of  the 
formula  increase.  Marketing  quotas  are 
implemented  if  approved  by  producer 
in  a  referendum  scheduled  for  January 
1995.  Cross  loan  outlays  of  $30  million 
are  expected  in  FY's  1995  and  1996. 
They  will  be  offset  by  redemptions  and 
no-net-cost  assessments  in  FY  1996  and 
later  years,  for  a  net  cost  of  0. 

Timetable: 


Action 


Date         FR  Cite 


NPRM 
Final  Action 


■11/00/94 
01/0W95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the. 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7563 

RIN:  0560-AD62 

277.  1995-CROP  MARKETING  QUOTA 
AND  PRICE  SUPPORT  LEVEL  FOR 
BURLEY  TOBACCO 

Legal  Autttority:  7  USC  1314 


CFR  Citation:  7  CFR  723;  7  CFR  1464 

Legal  Deadline:  Final.  Statutory. 
February  1,  1995. 
Marketing  Quota. 

Abstract  The  hurley  tobacco  marketing 
quota  and  price  support  are  required 
by  statute.  The  purpose  of  the  quota 
and  price  support  is  to  balance  supply 
with  demand  at  levels  assuring  stable 
supplies  for  domestic  and  export  use 
at  prices  that  are  considered  sufficient 
for  producers.  The  national  quota  is 
based  on  cigarette  manufacturers' 
intentions,  3-year  average  exports,  a 
loan  stocks  adjustment,  and  a 
discretionary  adjustment  of  plus  or 
minus  3  percent.  The  quota  may  not 
be  less  than  90  percent  of  the  previous 
year's  quota  except  this  limit  may  be 
waived  if  producer  association 
inventories  likely  will  exceed  150 
percent  of  reserve  stock  level.  The  price 
support  level  is  based  on  a  formula  that 
averages  market  prices  (2/3  weight)  and 
a  cost  index  (1/3  weight),  plus 
discretion  to  limit  any  increase  to  65 
percent  of  the  formula  increase. 
Marketing  quotas  are  implemented  if 
approved  by  producers  in  a  referendum 
scheduled  for  February  1995.  Gross 
loan  outlays  of  $30  million  are 
expected  in  FY  1996.  They  will  be 
offset  by  loan  redemptions  and  no-net- 
cost  assessments  in  FY  1996  and 
subsequent  years,  for  a  net  cost  of  0. 

Timetat>le: 


Action 


Date  FR  ate 


NPRM 
Final  Action 


12/00/94 
02/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD63 

27a  1995-CROP  MARKETING  QUOTA 
AND  PRICE  SUPPORT  LEVELS  FOR 
SIX  KINDS  OF  TOBACCO 

Legal  Authority:  7  USC  1312;  7  USC ' 

1445 

CFR  Citation:  7  CFR  723;  7  CFR  1464 

Legal  Deadline:  Final,  Statutory.  March 
1.  1995. 
Marketing  Quotas. 


Abstract:  Marketing  quotas  and  acreage 
allotments  are  required  by  statute  for 
these  kinds  of  tobacco:  Fire-cured  (type 
21),  Fire-cured  (types  22-23),  Dark  Air- 
cured  (types  35-36),  Virginia  sun-cured 
(type  37),  Cigar  Filler  (type  46)  and 
Cjgar  Filler  and  Binder  (types  42-44 
and  53-55).  Quotas  and  allotments  are 
determined  by  statutor\'  formula  to 
balance  supply  with  demand  to  assiu% 
stable  supplies  for  domestic  and  export 
use.  Marketing  quotas  are  implemented 
if  approved  by  producers  in  referenda. 
Producers  approved  quotas  for  the  1995 
crops  of  cigar  filler  (tyf>e  46)  and  cigar 
filler  and  binder  (types  42-44  and  53- 
55)  in  March,  1993.  Referenda  for  the 
other  kinds  are  scheduled  for  March. 
1994  and  1995.  Producers  of  these 
types  have  historically  voted  in  favor 
of  quotas.  Price  support  levels  are  set 
by  statutory  formula.  The  Secretar>- 
may  reduce  the  level  at  the  request  of 
producer  associations,  and  may  limit 
increases  to  65  percent  of  the  formula 
increase.  Gross  loan  outlays  of  $2 
million  are  expected  in  FY  1996.  They 
will  be  offset  by  loan  redemptions  and 
no-net-cost  assessments  in  FY  1996  and 
subsequent  years,  for  a  net  cost  of  0. 

Timetable: 


Action 


Data  FR  Cita 


NPRM 
Final  Action 


12AXV94 
05/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Anal>'sis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser\'ice, 
Room  3741-S,  P.O.  Box  2415, 
Washington.  DC  20013,  202  720-7583 
RIN:  0560-AD64 

279.  1995-CROP  MARKETING 
QUOTAS  FOR  THREE  KINDS  OF 
TOBACCO 

Legal  Authority:  7  USC  1312;  7  USC 

1445 

CFR  Citation:  7  CFR  723 

Legal  Deadline:  Final,  Statutory,  March 
1,  1995. 

Abstract  Marketing  quotas  and  acreage 
allotments  are  required  by  statute  to  be 
announced  for  these  three  kinds  of 
tobacco:  Maryland  (t\'pe  32),  cigar  filler 
(type  41)  and  cigar  binder  (type  51-52). 
Marketing  quotas  are  implemented,  if 
approved  by  producers  in  referenda,  to 


UMI 
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achieve  a  supply  equal  to  the  "reserve 
supply  level"  as  defined  by  legislation. 
No  quotas  are  in  effect  because 
producers  disapproved  quotas  for  1992- 
94  crops,  and  that  status  will  continue 
if  producers  again  disapprove  quotas 
for  the  1995-97  crops  in  referenda 
scheduled  for  March  1995.  Negligible 
cost  to  Government  is  expected. 

Tlnwtable; 

FR  cn* 


NPRM 

Final  Action 


12AXV94 
05AXV95 


Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  None 

Agancy  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
DefMrtment  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Ser\'ice. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7S83 

RIN:  056(>-AD65 

280.  1995-CROP  PEANUTS  NATIONAL 
POUNDAGE  QUOTA  AND  MINIMUM 
COMMODITY  CREDIT  CORPORATION 
(CCC)  EXPORT-EDIBLE  SALES  PRICE 
FOR  ADOmONAL  PEANUTS 

Legal  Authority:  7  USC  1358-1 

CFR  Citation:  7  CFR  729 

Legal  Deadline:  Final,  Statutory, 
December  15.  1994. 

Abstract:  This  action  is  needed  to 
implement  the  national  peanut 
poundage  quota,  as  required  by  statute. 
The  purpose  of  the  quota  is  to  balance 
supply  with  demand  af-a  level  that  will 
assure  stable  supplies  for  domestic  use 
and  assure  pro<iucers  a  stable  income. 
The  export-edible  sales  price  for 
additional  peanuts  provides  price 
stability  for  additional  peanuts  sold 
under  contract  and.assures  handlers 
that  CCC  will  not  undercut  export 
efforts.  The  primary  determinations  are: 
1)  National  Poundage  Quota-set  by 
statutory  formula,  based  on  the 
Secretary's  estimate  of  the  amount  of 
peanuts  required  for  domestic  food, 
seed,  and  related  uses  for  the  1995 
marketing  year.  The  1995  marketing 
year  is  from  August  1.  1995.  through 
July  31.  1996.  2)  Minimum  CCC  export- 
edible  sales  price  for  additional 
peanuts-established  at  the  Secretary's 
discretion  (the  level  has  been  set  at 
$400  per  ton  each  of  the  last  7  years). 
The  peanut  program  as  a  whole  will 
result  in  a  net  realized  loss  of  about 


$46.5  million,  which  will  be 
attributable  to  loan  forfeitures. 

TimatabI*: 


AcHon 


FR  Cite 


NPRM 
Final  Action 


11/00/d4 
01/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-AD66 

281.  TECHNICAL  CORRECTIONS  TO 
THE  WHEAT.  FEED  GRAIN.  COTTON 
AND  RICE  PROGRAM  REGULATIONS 

Legal  AutlKMrtty:  7  USC  1421  et  seq 

CFR  Citation:  7  CFR  718:  7  CFR  719. 
7  CFR  1413,  7  CFR  1414 

Legal  Deadline:  None 

At>stract:  This  action  is  needed  to 
revise  the  regulations  governing  the 
Wheat.  Feed  Grain.  Cotton,  and  Rice 
Programs,  as  follows:  1)  Implement  the 
0.50/85  and  0.50/92  provisions  of  the 
updates  Budget  Reconciliation  Act  of 
1993;  2)  Amend  the  ARP  participation 
contracts  to  provide  for  declarations  of 
intention  to  participate;  3)  Amend  the 
Integrated  Farm  Management 
provisions  for  1994;  4)  Clarify  the 
compliance  regulations;  and  5) 
Incorporate  existing  handbook 
provisions.  Implementation  of  the 
0.50/85  and  0.50/92  provisions  is 
expecied  to  save  about  $95-5100 
million  annually.  The  other  provisions 
will  have  insignificant  costs. 

Timetable: 


Action 


Dale  FR  CNe 


NPRM 
Final  Action 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 

Govemmant  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Dtputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD72 


Proposed  Rule  Stage 


282.  WOOL  AND  MOHAIR  RECOURSE 
LOAN  PROGRAM 

Legal  Authority:  7  USC  1782 

CFR  Citation:  7  CFR  1428 


Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
implement  a  recourse  loan  program  for 
wool  and  mohair  through  cJecember  31, 
1995,  as  required  by  statute. 
Determinations  are  to  be  made 
regarding  applicability,  administration, 
disbursement  of  loans,  eligibility,  loss 
or  damage,  liens,  fees,  charges  and 
interest,  loan  rates,  approved  storage, 
settlement,  foreclosure,  loan  maturity, 
and  producer  liability.  The  program  is 
to  be  administered  at  no  net  cost  to 
the  Federal  Government.  Loan  outlays 
are  estimated  at  $1  to  $20  million  from 
inception  to  the  end  of  the  program. 

Timetable: 


Action 


Dale  FR  Cite 


NPRM  00/00/00 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 
Agricultural  Economist.  Office  of  the 
Deputy  Administralor.  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Servi(». 
Room  3741-S,  P.O.  Box  2415, 
Washington.  DC  20013,  202  720-7583 

RIN:  0560-AD75 

283.  e  END-USE  CERTIFICATE 
SYSTEM 

Legal  Autftority:  PL  103-182 

CFR  Citation:  7  CFR  708 

Legal  Deadline:  Final.  Statutory.  April 
7.  1994. 

Abstract  This  aciion  will  implement 
U.S.  end-use  certificates  for 
commodities  imported  fit>m  anv  foreign 
country,  such  as  Canada,  or 
instrumentality  that  requires  end-u.se 
certificates  for  imports  that  are 
products  of  the  U.S.  The  primary 
purpose  of  the  U.S.  end-use  certificate 
requirement  is  to  help  ensure  that 
foreign-produced  agricultural 
commodities  are  not  used  in  U.S. 
Government-assisted  export  programs. 
The  proposed  action  is  in  accordance 
with  Section  321(f)  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (the  Act)  which 
requires  that  such  action  be  taken  bv 
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the  Secretary  of  Agriculture.  The  Act 
is  not  specific  regarding  the  type  of 
end-use  certificate  system  to  be 
implemented  or  the  information  to  be 
collected.  The  Secretary  is  directed  to 
issue  regulations  regarding  the 
information  to  be  provided  in  end-use 
certificates.  The  cost  of  this  program  is 
not  yet  determined. 

Timetable: 


Action 


Date 


FR  Cite 


04/13/94    59  FR  17495 
05/13/94 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM  00/00/00 

Final  Action  .    00/00/00 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 


Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-AD77 

284.  e  REGULATIONS  FOR 
CONSERVATION  COMPLIANCE  CROP 
ACREAGE  BASE  (CAB) 
ADJUSTMENTS 

Legal  Authority:  7  USC  1461  et  seq 

CFR  Citation:  7  CFR  1417 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
provide  the  regulations  governing  the 
conservation  compliance  CAB 
adjustments  for  the  Wheat,  Feed  Grain,, 
Cotton,  and  Rice  Programs  as  follows: 
1)  Implement  a  pilot  program  for 
producers  to  adjust  or  create  CAB's  in 
order  to  comply  with  conser\-ation  plan 
requirements;  and  2)  establish  a 


conservation  CAB  pool  in  selected 
States  and  Counties  from  which 
producers  can  draw  to  increase  or 
create  needed  CAB's  required  by 
conservation  plans.  Implementation  of 
this  program  will  have  insignificant 
costs. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


10/00/94 
12/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser.ice. 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  0560-AD80 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Agricultural  Stabilization  and  Conservation  Service  (ASCS) 


Final  Rule  Stage 


285.  SUGAR  AND  CRYSTALLINE 
FRUCTOSE  MARKETING  ALLOTMENT 
REGULATIONS  FOR  FISCAL  YEARS 
1992  THROUGH  1996 

Legal  Authority:  7  USC  1446;  7  USC 
1311 

CFR  Citation:  7  CFR  1435 

Legal  Deadline:  None 

Abstract:  The  objective  of  this  action 
is  to  implement  the  Sugarcane  and 
Sugar  Beet  Price  Support  Program  as 
required  by  legislation.  The  primary 
determination  is  the  implementation  of 
Domestic  Marketing  Allotments.  No 
Government  outlays  are  expected  as  a 
result  of  this  action.  This  action  was 
previously  reported  as  RIN  0560-AC76. 
The  1991  price  support  component  of 
this  action  was  also  reported  as  RIN 
056O-AC14  and  was  completed  on 
9/18/91. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM-Withdrawn 
New  NPRM 
Interim  Final  RuJe 
Interim  Final  Rule- 
Appeals 
Final  Rule 


12/02/91  56  FR  61191 

07/29/92  57  FR  33459 

03/25/93  58  FR  16126 

07/06/93  58  FR  36120 

08/06/93  58  FR  41995 


00/00/00 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 
Agency  Contact:  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013,  202  720-7583 
RIN:  0560-AC14 

286.  EXCESSIVE  MANUFACTURING 
(MAKE)  ALLOWANCES  IN  STATE 
MARKETING  ORDERS  FOR  MILK 

Legal  Authority:  7  USC  I446e-l;  The 
Food,  Agriculture,  Conservation,  and 
Trade  Act  of  1990 

CFR  Citation:  7  CFR  13 

Legal  Deadline:  Final,  Statutorj-. 
November  28,  1991. 

Abstract  The  Food.  Agriculture, 
Conservation,  and  Trade  Act  of  1990 
requires  that,  beginning  12  months  after 
enactment,  no  State  shall  provide  for 
(and  no  person  shall  collect,  directly 
or  indirectly)  a  greater  allowance  for 
the  processing  of  milk  ("make 
allowance")  than  is  permitted  under  a 
Federal  program  to  establish  a  Grade 
A  price  for  manufacturing  butter, 
nonfat  dry  milk,  or  cheese.  The  law 
provides  for  penalties  and 
investigations  by  the  Secretary  if  a 


producer  provides  evidence  of  such 
action.  No  Government  outlays  are 
expected. 

Timetable: 


Action 


Date 


FR  one 


06/19/92    57  FR  27371 
10/19/92 


NPRM 

NPRM  Comment 

Period  End 

Si^jplemental  NPRM  01/14/94  59  FR  2307 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AC23 

287.  COMMON  PROVISIONS  FOR  THE 
1994  WHEAT.  FEED  GRAIN,  COTTON. 
AND  RK;E  PROGRAMS 

Legal  Authority:  7  USC  1441-2;  7  USC 
1444;  7  USC  1444-2;  7  USC  1444f;  7 
USC  1445b-3a;  The  Agricultural  Act  oi 
1949.  as  amended 

CFR  Citation:  7  CFR  1413 

Legal  Deadline:  None 
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AlMtract:  The  ohjc^ive  of  this  action 
is  to  implement  the  Wheat.  Feed  Grain. 
Cotton,  and  Rice  Programs  as  required 
by  legislation.  Primary  determinations 
are  1)  crops  to  be  allowed  to  be  planted 
on  nexjble  acreage.  2)  implementation 
of  Targeted  Option  Payments,  3) 
planting  of  designated  crops  and 
conserving  crops  on  Acreage 
Conservation  Reserve  (ACR)  acreage, 
uid  4)  planting  of  oats  on  wheat  and 
feed  grain  ACR.  The  net  cost  K>  the 
Government  is  expected  to  be  S100 
million  to  S200  million. 

Timetable: 


Action 


Dale         FN  cue 


09n3/93    58  FR  46886 
10/04/93    58  FR  46886 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  OQAXVOO 

Small  Entitles  Affected:  None 
Qovemment  Levels  Affected:  None 
Agency  Contact:  Tom  Witzig. 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  374 1-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 
RIN:  056O-AC74 

28a  AMENDMENT  TO  THE  HIGHLY 
ERODIBLE  LAND  AND  WETLAND 
CONSERVATION  PROGRAM 
REGULATIONS— PERSON 
DETERMINATIONS 

Legal  AuttK>rity:  16  USC  3801;  16  USC 
3811:  16  USC  3812:  16  USC  3821-23; 
The  Food  Security  Act  of  1985,  sec 
1201,  as  amended 

CFR  Citation:  7  CFR  12 

Legal  Deadline:  None 

Abstract:  The  objective  of  this  action 
is  to  set  a  standard  for  a  more 
consistent  "person"  determination  by 
using  an  attribution  method  for 
determining  benefits  that  shall  be 
denied  persons  who  are  associated  with 
the  actual  violators  of  the  highly 
erodible  land  (HEL)  and  wetland 
conservation  provisions.  The  current 
affiliated  person  rule  for  HEL  and 
wetlands  is  difficult  to  administer 
because  a  strict  interpretation  of  the 
rules  could  result  in  a  chain  of 
afniiated  persons,  all  of  whom  would 
be  ineligible  for  USDA  benefits,  when 
in  fact  many  of  the  affiliated  persons 
did  not  play  a  part  in  the  violation. 
This  action  will  provide  a  more 


equitable  and  understandable  method 
for  imposing  sanctions  on  conser\-ation 
compliance  violations.  No  costs  are 
expected  as  a  result  of  this  action. 

TImetabIa: 


Action 


FR  Ctle 


imenm  Final  Rule        OQ/OGMX) 
FinaJ  Action  00/Oa'OO 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser\'ire, 
Room  3741-S.  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AC86 

289.  AMENDMENTS  TO  THE 
WETLANDS  REGULATIONS 
REGARDING  ABANDONED  ACREAGE 
AND  DRAINAGE  BY  DRAINAGE 
DISTRICTS 

Legal  Authority:  16  USC  3801;  16  USC 

3821-23 

CFR  Citation:  7  CFR  12 

Legal  Deadline:  None 

Abstract:  This  action  is  necessary  to 
enhance  the  flexibility  of  wetland 
regulations  for  producers  without 
imposing  any  significant  cost  on  the 
Government  or  decreasing  protection  of 
wetlands.  The  determinations  are  1) 
Allow  any  area  used  for  production  of 
any  crop  or  for  long  term  rotation  to 
not  be  considered  an  "abandoned" 
wetland,  and  2)  Allow  areas  drained  by 
a  drainage  district  to  be  planted  to 
forage  crops  and  harvested  by 
mechanical  means.  The  "abandonment" 
determination  will  remove  an  incentive 
to  keep  land  in  intensive  production. 
The  drainage  determination  will  allow 
production  on  a  small  nuniuer  of  acres 
that  otherwise  would  not  likely  be 
farmed.  The  total  acreage  involved  will 
likely  be  less  than  50,000  acres,  and 
no  impacts  on  prices  are  expected. 
Producers'  income  could  increase  by  up 
to  $2.5  million  per  year  by  the  end  of 
ten  years  through  increased  efficiency. 
No  cost  to  Government  is  exp>ected. 

Timetable: 


Action 


FR  one 


NPRM  07/06«2    57  FR  29658 

Final  Action  00/0(VOO 

Small  Entitles  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415, 
Washington,  DC  20013,  202  720^7583 
RIN:  0560-AC92 

290.  1993-CROP  SUGAR  BEET  AND 
SUGARCANE  PRICE  SUPPORT  LOAN 
RATES 

Legal  Autfiorlty:  7  USC  1446g;  The 
Agricultural  Act  of  1949,  sec  206,  as 
amended 

CFR  Citation:  7  CFR  1435 

Legal  Deadline:  None 

Abstract:  The  objective  of  this  atiion 
is  to  support  the  price  of  domestically 
produced  sugarcane  and  sugar  beets  at 
a  level  that  assures  growers  and 
processors  of  these  commodities 
sufficient  income,  as  required  by 
legislation.  The  primary  determinations 
are  1)  the  loan  rate  for  raw  cane  sugar, 

2)  the  loan  rate  for  refined  beet  sugar, 

3)  the  minimum  support  price  paid  by 
processors  for  sugarcane,  and  4)  the 
minimum  support  price  paid  by 
processors  for  sugar  beets.  The  Sugar 
Program  is  carried  out  at  no  net  cost 
to  the  government.  However,  based  on 
latest  U.S.  consumption  and  price  data, 
the  annual  cost  to  U.S.  consimiers  of 
sugar  and  com  sweeteners  is  around  $2 
billion. 

Timetable: 


Action 


FR  Cite 


Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  OfBce  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AC98 

291.  AMENDMENT  TO  THE  U.S. 
WAREHOUSE  ACT  REGULATIONS- 
LICENSE  AND  INSPECTION  FEES 

Legal  Authority:  7  USC  268 

CFR  Citation:  7  CFR  735  TO  742 

Legal  Deadline:  None 


USDA— ASCS 


Action 


Date 


FR  ate 


Notice  Requesting 

Comments 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


08/20/93    58  FR  44320 

05/19/94    59  FR  26146 
06/03/94 

00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser\ice, 
Room  3741-S.  P.O.  Box  2415, 
Washington,  DC  20013.  202  720-7583 

RIN:  0560-AD13 

292.  CONSERVATION 
ENVIRONMENTAL  PROGRAMS 
REGULATIONS  REGARDINQ  WATER 
QUALITY  INCENTIVES  PROJECT, 
COST  SHARE  PROVISIONS  OF  THE 
EMERGENCY  CONSERVATION 
PROGRAM.  AND  OTHER  REVISIONS 

Legal  Auttiorlty:  16  USC  590  et  seq: 
16  USC  1503:  16  USC  2201  to  2205; 
16  USC  2101  to  2111;  PL  102-142 

CFR  Citation:  7  CFR  701 

Legal  Deadline:  None 

Al>stract  This  action  is  needed  to 
amend  the  Conservation  and 
Environmental  Program  regulations  to: 
(1)  add  the  Water  Quality  Incentives 
Project  (WQIP)  as  provided  by  the  1992 


Final  Rule  Stage 


Abstract  The  Omnibus  Budget 
Reconciliation  Act  of  1961  required 
that  U.S.  Warehouse  Act  licensing  and 
examination  programs  be  operated  on 
a  fee  basis.  New  regulations  are 
required  when  an  increase  and/or 
decrease  is  warranted.  Fixed  fees  were 
implemented  in  1981  and  were  last 
increased  in  1985.  The  interest 
accumulating  in  the  Warehouse  User 
Fee  Account  has  been  the  major  reason 
for  not  having  to  adjust  the  fee 
schedule  before  now.  In  more  recent 
years,  low  interest  rates  and  increased 
expenses  (primarily  salaries,  travel,  and 
administrative  costs),  coupled  with 
collections  which  have  not  changed 
significantly  over  the  past  10  years,  will 
result  in  a  deficit  in  the  "fee  collection 
account"  by  FY  1994  if  the  fee 
schedule  is  not  revised,  and  would  thus 
require  a  reduction  in  service.  The  cost 
of  Government  of  this  action  has  not 
yet  been  determined. 

Timetable: 


Agricultural  Conservation  Program 
appropriations:  (2)  change  the 
Emergency  Conservation  Program  (ECP) 
cost  share  rates  from  three  rates  to  one 
rate:  (3)  authorize  cost-share  assistance 
for  confined  livestock  operations  under 
the  ECP  as  provided  for  in  the  Disaster 
Assistance  Act  of  1989;  and  (4)  revise 
the  regulations  for  clarity  and  ease  of 
operation.  No  cost  to  Government  is 
expected. 

Timetable: 


Action 


Date         FR  Ota 


01/10/94    59  FR  1293 
02/09/94    59  FR  1293 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  NTRM 
incorrectly  published  as  RIN  0560- 
AD08 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-AD16 


293.  1995  FEED  GRAIN  PROGRAM 
Legal  Authority:  7  USC  1444  et  seq 
CFR  Citation:  7  CFR  1413 
Legal  Deadline: 

Final,  Statutory.  September  30.  1994, 

ARP. 

Final.  Statutory.  November  15. '1994. 

Adjustments. 

Abstract  This  action  is  needed  to 
provide  an  adequate  supply  of  feed 
grains  for  domestic  and  foreign 
utilization,  support  farm  income,  hold 
down  Federal  costs,  conserve  natural 
resources,  and  comply  with  statutor>' 
requirements.  The  primar>' 
determinations  are:  1)  Loan  and 
purchase  rates  and  2)  the  acreage 
reduction  program.  Cost  to  the 
Government  will  be  $3.0  to  S4.5  billion. 

TimetaiHe: 


Action 


Date 


FR  Ota 


NPRM  08/04/94    59  FR  46937 

Final  Action  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig. 
Agricultural  Economist.  Office  of  the 


Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture.  Agricuhurai 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013.  202  720-7583 
RIN:  0560-AD37 

294.  1995  RICE  PROGRAM 

Legal  Authority:  7  USC  1441-2 

CFR  Citation:-7  CFR  1413;  7  CFR  1421 

Legal  Deadline: 

NPRM.  Statutory,  December  1.  1994. 
Preliminary  ARP  announcement. 
Final.  Statutory,  January  1.  1995.  Final 
ARP  announcement. 

Abstract  This  action  is  needed  to 
implement  the  Rice  Program  as 
required  by  the  Food.  Agriculture. 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  rice  for  domestic 
and  export  use.  maintain  adequate 
carryover  stocks,  and  support  farm 
income.  The  primary  determinations 
are:  1)  Loan  and  purchase  rate  and  2) 
The  acreage  reduction  program.  Cost  to 
the  Government  will  be  $0.7  to  $1.0 
billion. 

Timetalile: 


._    Action 


Date 


FR  Cfti 


Final  Action 
NPRM 


01/00/95 
00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Serx'ice, 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  0560-AD38 


295.  1995  UPLAND  COTTON 
PROGRAM 

Legal  Auttwrity:  7  USC  1444-2 

CFR  Citation:  7  CFR  1413;  7  CFR  1427 

Legal  Deadline: 

NPRM.  Statutory.  November  1,  1994, 

Preliminary  ARP  level. 

Final,  Statutory,  November  1.  1994, 

Loan  rate. 

Final.  Statutor>'.  January-  1.  1995,  Final 

ARP  level. 

At>stract  This  action  is  needed  to 
implement  the  Upland  Cotton  Program 
as  as  required  by  the  Food.  Agriculture, 


UMI 
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USOA— ASCS 


Rnai  Rule  Stage 


Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  it  to  amira 
sufficient  supplies  of  cotton  for 
domestic  and  export  use.  maintain 
adequate  carryover  stocks,  and  support 
farm  income.  The  primary 
determinations  are:  1)  Loan  rate  2) 
Acreage  reduction  program  3) 
Marketing  loan  and  4)  Base  quality. 
Cost  to  the  Government  will  be  $1  to 
$2  billion. 

Tlmetabie: 


FR 


Se  FR  49214 


Final  Acion 


00/27/94 
03/0(V96 


Small  EntWea  Affected:  None 
Government  Levels  AffectMl:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-75S3 

RIN:  056O-AD39 

296.  1995  WOOL  AND  MOHAIR 
PROGRAM 


I  Authority:  7  USC  1781  et  seq 

CFR  Citation:  7  CFR  14B8 

Legal  Deadline:  None 

Alwtract:  This  action  is  needed  to 
encourage  the  continued  domestic 
production  of  wool  at  prices  fair  to 
both  prodxicers  and  consumers  in  a 
manner  that  will  assure  a  viable 
domestic  wool  industry  in  the  future, 
by  supporting  the  prices  of  wool  and 
mohair  by  means  of  loans,  purchases, 
payments,  or  other  operations.  The 
support  level  for  wool  is  set  by 
statutory  formula.  Payments  will  be  50 
percent  of  the  amount  otherwise 
determined.  The  cost  to  the 
Government  will  be  about  $66  million. 

Timetable: 

men* 


NPRM 
Final  Acaon 


09/16/94    50  FR  47564 
01/0(V96 


SmaM  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Deoartment  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 


Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

KM:  0560-AD40 

297. 19M-CfK>P  SUGAR  BEET  AND 
SUGARCANE  PRICE  SUPPORT  LOAN 
RATES 

Legal  Authority:  7  USC  1446g 

CFR  Citation:  7  CFR  1435 

Legal  Deadline:  None 

Abstract  The  objective  of  this  action 
is  to  support  the  price  of  domestically 
produced  sugarcane  and  sugar  beets  at 
a  level  that  assures  growers  and 
processors  of  these  commodities 
suflicient  income,  as  required  by 
legislation.  The  primary  determinations 
are:  1)  the  loan  rate  for  raw  cane  sugar. 

2)  the  loan  rate  for  reOned  beet  sugar, 

3)  the  minimum  support  price  paid  by 
processors  for  sugarcane,  and  4)  the 
minimum  support  price  paid  by 
processors  for  sugar  beets.  The  Sugar 
Program  is  carried  out  at  no  net  cost 
to  the  government.  However,  based  on 
latest  U.S.  consumption  and  price  data, 
the  annual  cost  to  U.S.  consumers  of 
sugar  and  com  sweeteners  is  around  $2 
billion. 

Timetable: 

FR  CHe 


Final  Action 


OOAXVOO 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agettcy  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator.  Policy  Analysis; 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  0560- AD41 

29&  AMENDMENT  TO  THE  ACREAGE 
CONSERVATION  RESERVE  AND  THE 
CONSERVING  USE  ACREAGE 
REGULAT)Of«S  FOR  PRODUCERS 
AFFECTED  BY  EXCESSIVE  RAINFALL 
AND  FLOODING 

Legal  Autttortty:  7  USC  1441-2;  7  USC 
1444-2;  7  USC  1444f;  7  USC  1445b-3a 
CFR  Citation:  7  CFR  1413 
Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
implement  changes  for  the  1993  crop 
year  only,  to  the  minimum  size  and 
width  requirements  for  Acreage 


Conservation  Reserve  (ACR)  anc' 
Conserving  Use  for  Payment  (CT  f) 
acreage.  These  changes  are  necessary 
because  excessive  rainfall  and  flooding 
in  the  Midwest  has  prevented  planting 
of  enrolled  1993  crops,  caused  crop 
failure,  or  changed  planting  patterns. 
This  action  will  provide  terms  and 
conditions  for  participating  producers, 
permitting  them  to  still  be  able  to 
designate  the  required  acreage  for  ACR 
or  CU  for  payment.  Only  minor 
administrative  costs  are  exp>ected. 

Timstabie: 


Action 


FR  one 


Mefim  Final  Rule 
Final  Action 


10/27/93    58  FR  57721 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

'  Agency  Contact  Tom  Witzig. 

Agricuhural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  0560-AD50 

299.  MALTING  BARLEY  ASSESSMENT 

Legal  Authority:  7  USC  I444f 

CFR  Citation:  7  CFR  1413 

Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
reduce  the  malting  barley  assessment 
from  5  percent  to  0.  This  will  improve 
the  competitiveness  of  U.S.  barley 
producers,  eliminate  the  assessment's 
distortions  on  production  and 
marketing,  and  eliminate  the  paperwork 
requirements  imposed  on  producers 
and  USDA.  No  cost  to  Government  is 
expected. 

Timetable: 


Action 


FR  Cite 


03/07/94    59  FR  10574 
03/07/94 


Intenm  Final  Rule 
Intefim  Fmal  Rule 

Eflectrve 
Comment  Period  End  04/06/94 
Final  Acion  0O/O(V00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Age^ncy  Contact  Tom  Witzig, 
Agricultural  Economist.  Office  of  the 
Deputy  Administrator.  Policy  Analysis, 
Department  of  Agriculture.  Agricuhural 
Stabilization  and  Conservation  Serx'ice, 


USDA^ASCS 


Final  Rule  Stage 


Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 
RIN:  0560-AD55 

300.  AMENDMENTS  TO  THE 
WETLANDS  RESERVE  PROGRAM 

Legal  Authority:  16  USC  3837  et  seq 

CFR  Citation:  7  CFR  703 

Legal  Deadline:  None 

Abstract:  This  action  is  necessary  to 
fulfill  statutory  requirements  and  to 
implement  the  Wetland  Reser\'e 
Program  (WRP).  The  regulations  need 
to  be  amended  for  the  following 
reasons:  1)  The  Omnibus  Budget 
Reconciliation  Act  of  1993  amended 
the  Food  Security  Act  of  1985  to 
specify  that  the  Secretary  shall  enroll 
in  the  WRP  a  total  of  not  less  than 
330.000  acres  by  the  end  of  1995.  and 
a  total  of  not  less  than  975,000  during 
the  period  1991  through  2000.  2)  The 
number  of  States  participating  in  the 
program  has  increased  from  9  in  the 
1992  pilot  WRP  to  20.  including  the 
9  pilot  States.  3)  Experience  gained  in 
the  pilot  program  identified  the  need 
to  change  aspects  of  the  acreage 
enrollment  process,  such  as  the  bid 
acceptance  procedure,  distribution  to 
the  States  of  acreage  to  be  enrolled,  and 
the  use  of  appraisals  in  certain 
instances.  The  use  of  appraisals  will 
ensure  uniformity  between  landowners 
generally  as  required  by  the  Uniform 
Relocation  Assistanqe  and  Real 
Property  Acquisition  Policies-Act  of 
1970.  $66,675  million  has  been 
appropriated  for  FY  1994. 

Timetable: 


Action 


Date 


FR  Ote 


Intenm  Final  Rule 
Final  Action 


01/27/94    59  FR  3772 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact:  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 
RIN:  0560-AD59 

301.  1994  WHEAT  FARMER-OWNED 
RESERVE  PROGRAM 

Legal  Authority:  7  USC  1445a 

CFR  Citation:  7  CFR  1421 


Legal  Deadline:  Final,  Statutory. 
December  15.  1994. 

Abstract:  This  action  is  needed  to 
implement  the  FOR  program  as 
required  by  statute.  The  FOR  provides 
extended  loans  {at  no  less  than  the 
current  loan  rate)  and  storage  payments 
to  producers  to  enable  them  to  store 
their  crops  when  supplies  are 
abundant,  extend  the  time  period  for 
orderly  marketing,  and  provide 
adequate  carryover  stocks  to  ensure  a 
reliable  supply.  The  primary 
determinations  are:  1)  Entry:  the 
Secretary  may  extend  loans  if:  a)  the 
market  price  of  wheat  during  the  90- 
day  period  prior  to  December  15,  1994 
is  less  than  120  percent  of  the  current 
loan  rate;  or  b)  the  current  year  ending 
stocks-to-use  ratio,  in  percentage  terms, 
is  more  than  37.5  percent.  He  must 
extend  loans  when  both  conditions  are 
met;  and  2)  Maximum  quantity  of 
wheat  to  be  stored  in  the  FOR:  the 
quantity  may  not  be  less  than  300 
million  bushels  nor  more  than  450 
million  bushels.  Entry  of  wheat  into  the 
FOR  would  be  expected  to  reduce  loan 
redemptions  by  about  $1.0  billion  in 
FY  1995.  However,  loan  redemptions  in 
FY's  1996-98  will  result  in  net  loan 
costs  of  $0.  Storage  payments  over  the 
FY  1995-98  period  will  total  about  $225 
million. 

Timetable: 


Action 


Data  FR  ate 


Final  Action  01/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AD60 


30Z  1994  FEED  GRAIN  FARMER- 
OWNED  RESERVE  PROGRAM 

Legal  Authority:  7  USC  1445e 

CFR  Citation:  7  CFR  1421 

Legal  Deadline:  Final,  Statutor)-,  March 
15,  1995. 

Abstract:  This  action  is  needed  to 
implement  the  FOR  program  as 
required  by  statute.  The  FOR  provides 
extended  loans  (at  no  less  than  the 
current  loan  rate)  and  storage  pajonents 


to  producers  to  enable  them  to  store 
their  crops  when  supplies  are 
abundant,  extend  the  time  period  for 
orderly  marketing,  and  provide 
adequate  carryover  stocks  to  ensure  a 
reliable  supply.  The  primary 
determinations  are:  1}  Entry:  the 
Secretary  may  extend  loans  if:  a)  the 
market  price  of  corn  during  the  90-day 
period  prior  to  March  15.  1995  is  less 
than  120  percent  of  the  current  loan 
rate;  or  b)  the  current  year  ending 
stocks-to-use  ratio,  in  percentage  terms, 
is  more  than  22.5  percent.  He  must 
extend  loans  when  both  conditions  are 
met;  and  2)  Maximum  quantity  of  feed 
grains  to  be  stored  in  the  FOR:  the 
quantity  may  not  be  less  than  600 
million  bushels,  nor  more  than  900 
million  bushels.  Entry  if  feed  grains 
into  the  FOR  would  be  expected  to 
reduce  loan  redemptions  by  about  $1.0 
billion  in  FY  1995.  However,  loan 
redemptions  in  FY's  1996-98  will  result 
in  net  loan  costs  of  $0.  Storage 
payments  over  the  FY  1995-98  period 
will  total  about  $500  million. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action 


04/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact:  Tom  Witzig, 

Agricultural  Economist.  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Ser\'ice. 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013,  202  720-7583 
RIN:  0560-AD61 

303.  1995-CROP  NATIONAL  AVERAGE 
LOAN  RATES  FOR  QUOTA  AND 
ADDITIONAL  PEANUTS 

Legal  Authority:  7  USC  l445c-3 

CFR  Citation:  7  CFR  1446:  7  CFR  1421 

Legal  Deadline:  Final,  Statutory. 
February  15,  1995. 
Price  Support. 

Abstract  This  action  is  needed  to 
determine  the  peanut  price  support 
levels  for  quota  and  additional  peanuts 
as  required  by  statute.  The  price 
support  levels  provide  a  domestic  price 
floor  for  quota  and  additional  peanuts. 
The  primary  determinations  are:  1) 
Price  support  level  for  quota  peanuts- 
-set  at  previous  year's  level  plus  any 
increase  in  estimated  p>eanut 
production  costs  under  a  statutory 
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USDA-ASCS 


Final  Rule  Stage 


formula.  IncraaM  is  limited  to  no  more 
than  5  percent  above  the  1994  level, 
which  is  expected  to  be  neer  the  1993 
level  of  $674.93  per  ton,  and  2)  Price 
support  level  for  additional  peanuts- 
set  at  a  level  sufTicient  to  ensure  CCC 
does  not  incur  losses  through  the  price 
support  program  (the  level  was  set  at 
$131.09  per  ton  for  1993).  The  peanut 
program  as  a  whole  will  result  in  a  net 
realized  loss  of  about  $46.5  million, 
which  will  be  attributable  to  loan 
forfeitxires. 

InfiraDiVS 

AcMow Die  PW  cue 

Final  Acton  03AXy96 

Sm«H  EntmM  Affected:  None 
QovemnMirt  Levels  Affsctsd:  None 

Agsnqf  Contact  Ton  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Depeitment  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013,  202  720-7583 

RIN:  056O-ADfi7 

304.  AMENDMENTS  TO  THE  WOOL 
AND  MOHAIR  PROGRAM 
REGULATIONS— PAYMENT 
LMNTATIONS,  MARKETING 
ASSESSMENTS.  AND  DEDUCTIONS 
FOR  MARKETING  CHARGES 

Authority:  7  USC  1783;  7  USC 


1785 

CFR  Citation:  7  CFR  1468 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
implement  changes  mandated  by  recent 
legislation.  The  Omnibus  Budget 
Reconciliation  Act  of  1993  1)  provides 
for  a  new  payment  limitation  for  1995. 
2)  eliminates  the  1-percent  marketing 
assessment  for  MY's  1993  through 
1995,  and  3)  disallotvs  the  deduction 
of  marketing  charges  for  commissions, 
coring,  and  grading  when  determining 
net  sales  proceeds  and  national 
payment  rates.  Because  these  changes 
are  statutorily  required,  no  alternatives 
are  considered.  This  action  will  result 
in  a  net  decrease  in  payments  of  about 
$3  million,  as  follows:  1)  a  decrease 
of  about  $1  million  for  MY  1995  for 
the  change  in  payment  limitations,  2) 
an  increase  of  about  $4  million  fronn 
removal  of  the  assessment  for  MY's 
1993-95,  and  3)  a  decrease  of  about  $6 
million  from  the  removal  of  the 
deductions  for  marketing  charges. 


Action 


FR  Ota 


Inlefim  Final  Rule 
Final  Action 


0»16^    SO  FR  47530 
0(V00/00 


SoMll  Entitiss  Affected:  None 
Govenvnent  Levels  Affected:  None 

Agency  Contact  Tooi  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis. 
Dep>artment  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Box  2415. 
Washington,  DC  20013.  202  720-7583 

RIN:  0560-AD68 

30S.  COOPERATIVE  MARKETING 
ASSOCUTION  EUGIBIUTY 
REQUIREMENTS  FOR  PfUCE 
SUPPORT 

Legal  Authority:  7  USC  1441  et  seq: 
15  USC  714b:  15  USC  714c:  15  USC 
714j 

CFR  CItatton:  7  CFR  1425 

Legal  Deadline:  None 

Abstract  This  action  will  amend  the 
regulations  for  cooperatives  approved 
to  participate  in  the  price  support 
programs  on  behalf  of  their  members 
to:  1)  Support  23  handbook 
requirements  that  are  currently  in 
effect,  2)  Allow  voting  by  proxy  and 
under  power  of  attorney  in  membership 
meetings,  and  3)  Require  cooperatives 
to  withhold  pool  distributions  from 
members  when  notified  by  CCC  that  the 
members  have  failed  to  fully  comply 
with  regulations,  an  outstanding  claim 
exists,  or  an  IRS  levy  has  been 
received.  No  costs  are  expected  as  a 
result  of  this  action. 

Timetable: 


306.  e  GENERAL  PRKSE  SUPPORT 
REGULATK)NS  FOR  HONEY 

Legal  Authority:  7  USC  14461 

CFR  Citation:  7,  CFR  1434 

Legal  Deadline:  None 

Al>stract  This  action  is  npftded  t« 
amend  the  honey  price  support 
regulations  to  incorporate  the 
provisions  of  the  Appropriations  Act 
for  Fiscal  Year  1994  and  the  Omnibus 
Budget  Reconciliation  Act  of  1993 
(OBRA).  Producers  may  obtain  1994 
crop  loans  in  FY  1994,  but  the 
Appropriations  Act  prohibits 
expenditures  for  payments,  loan 
forfeitures,  or  loan  deficiency 
payments.  OBRA  changed  the 
nonrecourse  loan  rate  to  50  cents/lb.  for 
CYs  1994  and  1995.  49  cents/lb.  for  CY 
1996,  48  cents/lb.  for  CY  1997,  and  47 
cents/lb.  for  CY  1998.  It  also  changed 
the  payment  limitation  to  $125,000  for 
CY  1994,  $100,000  for  CY  1995. 
$75,000  for  CY  1996.  and  $50,000  for 
CYs  1997  and  1998.  Also,  assessments 
will  not  be  collected  after  the  1993 
crop.  This  action  will  also  1)  amend 
administrative  actions  for  liquidated 
damages  to  reduce  the  level  of 
administrative  actions  applicable  to 
producers  who  violate  the  terms  and 
conditions  of  OCC  loan  note  and 
security  agreements  and  loan  deflciency 
payment  applications,  2)  incorporate 
container  requirements  that  were 
inadvertently  removed  by  an  earlier 
amendment,  and  3)  remove  (cont) 

Timetable: 


Action 


FR  ata 


Interim  Final  Rule 
Final  Action 


05A)9/94    59  FR  23789 
OOYXVOO 


Small  Entitiea  Affected:  None 


Action 


NPRM 
Final  Action 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

:  0560-AD70 


Dale         FR  Cita       Government  Levels  Affected:  None 

Additionai  Information:  ABSTRACT 

CONT:  provisions  pertaining  to  form 
CCC-701,  which  is  obsolete.  A  net 
savings  of  about  $26  million  is 
expected. 


08/31/94    SO  FR  44047 
OOAXVOO 


Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  OfTice  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  056O-AD73 


307.  •  GENERAL  PRICE  SUPPORT 
REGULATIONS  FOR  GRAIN,  RICE. 
AND  OIL  SEEDS  FOR  1993  TO  1995 
CROP  YEARS 

Legal  Authority:  7  USC  1421;  7  USC 
1423;  7  USC  1425;  7  USC  1441z;  7  USC 
1441-2;  7  USC  1441f-l;  7  USC  1445b- 
3a;  7  USC  1445c-3;  7  USC  1445e;  7 
USC  1446f;  7  USC  714b  and  714c 
CFR  Citation:  7  CFR  1421 
Legal  Deadline:  None 

Abstract  This  action  is  needed  to 
amend  the  price  support  provisions  for 
wheat,  feed  grains,  rice,  and  oilseeds. 
The  primary  determinations  will:  (1) 
Amend  Farmer  Owned  Reserve  (FOR) 
program  eligibility  requirements  and 
rotation  provisions  to  allow  producers 
(a)  to  pledge  either  shelled  or  ear  com 
as  collateral  for  a  FOR  loan,  (b)  to  place 
repledged  loan  collateral  in  the  FOR, 
provided  the  repledged  commodity  is 
under  loan  for  a  consecutive  9-month 
period;  and  (c)  additional  flexibility  in 
the  rotation  of  stocks  to  facilitate 
maintenance  of  pledged  FXDR 
commodity.  (2)  Amend  administrative 
actions  for  liquidated  damages  to 
reduce  the  level  of  administrative 
actions  applicable  to  producers  who 
violate  the  terms  and  conditions  of  CCC 
loan  note  and  security  agreements  and 
loan  deHciency  payment  applications. 
(3)  Amend  settlement  provisions  to 
incorporate  the  following  inadvertently 
removed  provisions:  (a)  compensation 
for  hauling  beyond  producer's  normal 
delivery  point,  (b)  delivery  by 
trackloading,  (c)  storage  deduction  for 
early  calls  of  warehouse-stored-loans. 
No  direct  outlays  are  expected. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule 
Final  Action 


07/05/94    59  FR  34345 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013.  202  720-7583 
RIN:  0560-AD74 

30&  1995  WHEAT  LOAN  RATE  AND 
ACREAGE  REDUCTION  PROGRAM 

Legal  Authority:  7  USC  I445b-3a 


CFR  Citation:  7  CFR  1413;  7  CFR  1421 
Legal  Deadline:  NPRM,  Statutory,  April 
1,  1994.  Final,  Statutory,  June  1, 1994. 
Other,  Statutory,  March  31,  1994. 
Other  deadline  is  for  adjustments. 

Abstract  This  action  is  needed  to 
implement  the  Wheat  Program  as 
required  by  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 
The  purpose  of  the  program  is  to  assure 
sufficient  supplies  of  wheat  for 
domestic  and  export  use,  maintain 
adequate  carryover  stocks,  and  support 
farm  income.  The  expected  cost  is 
about  $1  to  $3  billion. 


Timetat>le: 

Action 

Data          FR  Cite 

NPRM 
Final  Action 

04/06/94    59  FR  16149 
00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 

RIN:  0560-AD76 

309.  •  AMENDMENTS  TO  ASCS  AND 
CCC  DEBT  SETTLEMENT 
REGULATIONS 

Legal  Authority:  31  USC  3711  et  seq; 
15  USC  7l4b-c 

CFR  Citation:  7  CFR  792;  7  CFR  1403 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
amend  the  ASCS  and  CCC  debt 
settlement  regulations  to:  (1)  Change 
the  rate  of  interest  CCC  charges  on  its 
delinquent  debts  from  a  rate  equal  to 
that  assessed  under  the  Prompt 
Payment  Act  to  a  rate  equal  to  the 
higher  of  the  Treasury  Etepartment's 
current  value  of  funds  rate  or  the  rate 
of  interest  assessed  under  the  Prompt 
Payment  Act.  This  would  allow  the  late 
•payment  interest  rate  charged  by  CCC 
to  conform  to  the  late  payment  interest 
rate  assessed  by  ASCS,  as  well  as 
conforming  to  the  rate  required  by  the 
Federal  Claims  Collection  Act;  (2) 
Delete  references  to  IRS  Notices  of 
Levy;  and  (3)  Provide  for  offset  of  a 
debtor's  pro  rata  share  of  payments  due 
any  entity  in  which  the  debtor 
participates  and  provide  for  offset  when 
ASCS  and  CCC  determines  that  a 


debtor  has  established  an  entity,  or 
transferred  ownership  of,  reorganized, 
or  changed  in  some  other  manner,  his 
or  her  operations  in  order  to  avoid  a 
debt.  This  will  increase  the  ability  of 
ASCS  and  CCC  to  collect  delinquent 
debts,  without  adversely  ejecting 
nondebtors. 

Timetable: 


Action 


Date 


FR  Ota 


Final  Action 
NPRM 


12AXV94 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S,  P.O.  Box  2415, 
Washington,  DC  20013,  202  720-7583 
RIN:  0560-AD78 

310.  •  AMENDMENTS  TO  THE 
COTTON  PRICE  SUPPORT 
REGULATK3NS 

Legal  Authority:  7  USC  714;  7  USC 
1421;  7  USC  1423;  7  USC  1425;  7  USC 
1444;  7  USC  1444-2 

CFR  Citation:  7  CFR  1427 

Legal  Deadline:  None 

At>stract  This  action  is  needed  to 
amend  the  price  support  provisions  for 
upland  and  extra  loan  staple  cotton  as 
follows:  1)  Reduce  the  level  of 
administrative  actions  applicable  to 
producers  who  violate  the  terms  and 
conditions  of  CCC  loan  note  and 
security  agreements  and  loan  deficiency 
payment  applications.  2)  Update  ASCS 
regulations  to  be  in  agreement  with  the 
1992  Cotton  Advisory  Committee 
recommendations  that  ELS  cotton  must 
not  have  noted  on  the  classing  record 
the  presence  of  spindle  twist, 
preparation,  grass,  oil,  and/or  other 
extraneous  matter  in  order  to  be  eligible 
for  CCC  price  support  loans;  and  3) 
Make  minor  technical  adjustments.  No 
direct  outlays  are  expected. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM  08/02/94    59  FR  39251 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 

Agricultural  Economist,  Office  of  the 


UMI 
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Deputy  Administrator.  Policy  Analysis. 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013.  202  720-7583 

RIN:  0.56O-AD82 

311.  •  REOPENING  OF  THE  1993 
TREE  ASSISTANCE  PROGRAM 

Legal  Authority:  PL  103-211 

CFR  Citation:  7  CFR  1478 

Lagal  Daadllna:  None 

Abstract:  This  action  is  needed  to 
reopen  the  1993  Tree  Assistance 
Program  (TAP)  for  nursery  owners,  bs 
authori7»d  by  the  Emergency 
Supplemental  Appropriations  Act  of 
1994  (PL  103-211).  The  program  is 
intended  to  reimburse  part  of  the 
reestablishment  costs  for  small-  and 
medium-scale  commercial  nursery 
owners  who  experienced  tree  and  other 
nursery  plant  losses.  Payments  are  only 
authorized  for  eligible  owners  who 
actually  reestablish  or  rehabilitate 
eligible  trees  or  other  nursery  plants. 
Flat  rate  cost-share  payments  will  be 
made  to  nursery  owners  who  incurred 
losses  due  to  damai^ing  weather, 
including  but  not  limited  to  drouglit. 
hail,  excessive  moisture,  freeze. 


tornado,  hurricane,  earthquake,  or 
excessive  wind,  or  any  combination  : 
thereof;  or  related  condition  including 
but  not  limited  to  heat,  insect 
infestation,  plant  disease,  or  other 
related  conditions.  Outlays  of  about  $5 
million  are  expected. 

TimetabI*: 


FR  cm 


Final  Action  00/00^ 

Small  EntitiM  Affected:  None 
Oovemment  Levels  Affected:  None 

Agency  Contact  Tom  Witzig. 

Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture,  Agricultural 
Stabilization  and  Conservation  Service, 
Room  3741-S.  P.O.  Box  2415. 
Washington.  DC  20013.  202  720-7583 

RIN:  056O-AD83 

312.  •  AMENDMENT  TO  THE 
EMERGENCY  LIVESTOCK 
ASSISTANCE  REGULATIONS 
REGARDING  FEED  ALLOWANCE  AND 
APPROVAL  OF  COUNTIES  FOR 
ASSISTANCE 

Legal  Authority:  7  USC  1471;  15  USC  ' 
714b  and  714c 


CFR  Citation:  7  CFR  1475 

Legal  Deadline:  None 

Abstract:  This  action  is  needed  to 
clarify  terminology  used  to  describe 
how  much  feed  will  be  allowed  to 
maintain  livestock  and  to  allow  a  pilot 
program  whereby  designated  State  ASC 
Committees  will  be  authorized  to 
approve  counties  for  Livestock  Feed 
Programs.  This  action  will  not  affect 
the  cost  of  the  LFP  since  none  of  the 
calculations  used  to  determine  benefits 
are  changed. 

Timetable: 


Action 


Date 


FR  ate 


Final  Action 


00/00^ 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig, 
Agricultural  Economist,  Office  of  the 
Deputy  Administrator,  Policy  Analysis, 
Department  of  Agriculture.  Agricultural 
Stabilization  and  Conservation  Service. 
Room  3741-S.  P.O.  Box  2415, 
Washington.  DC  20013.  202  720-7583 

RIN:  G560-AD84 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Agricultural  Stabilization  and  Conservation  Service  (ASCS) 


Completed  Actions 


313.  1994  WHEAT  LOAN  RATE  AND 
ACREAGE  REDUCTION  PROGRAM 

CFR  Citation:  7  CFR  1413;  7  CFR  1421 

Completed: 


FRCIIe 


Fmal  Action  08/04/94    59  FR  39707 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig.  202  720- 
7583 

RIN:  056a-AC75 


Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig.  202  720- 
7583 

RIN:  0560-AC91 


315.  1994  FEED  GRAIN  LOAN  RATES 
AND  ACREAGE  REDUCTION  LEVELS 
CFR  Citation:  7  CFR  1413 
Completed: 


Completed: 


Reason 


Date 


FR  ate 


Fmal  Action  04/05/94    59  FR  15828 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 


Reeeon 


Dale 


FR  one 


RIN:  056O-AD03 


314.  AMENDMENTS  TO  THE  SUGAR 
MARKETING  ASSESSMENT 
REGULATIONS 

CFR  Citation:  7  t.FK  1435 

Complatad:^ 

FR 


Final  Action  08A)4/94    59  FR  39707 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 

RIN:  0560-AD02 


317.  FARMER-OWNED  RESERVE 
(FOR)  PROGRAM  FOR  THE  1993 
CROP  OF  FEED  GRAINS 

CFR  Utation:  7  ,FR  1421 

Completed: 


Reason 


Date 


Fmal  Action  06/11/94    50  FR  41222 

Small  Entities  Affected:  None 


316.  AGRKniLTURAL  CONSERVATION 
AND  STABIUZATK>N  SERVKiE  DEBT 
SETTLEMENT  REGULATK>NS 
CFR  Citation:  7  CFR  792 


FR  ate 

Final  Action  05/18/94    59  FR  25795 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14,  1994  /  Unified  Agenda         57289 


USDA--ASCS 


Completed  Actions 


Agency  Contact  Tom  Witzig,  202  720- 
7583 

RIN:  0560-AD17 


31  a  1994  RK)E  PROGRAM 

CFR  Citation:  7  CFR  1413:  7  CFR  1421 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  05/18/94    59  FR  25794 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 

RIN:  0560-AD18 

319.  1994  WOOL  AND  MOHAIR 
PROGRAM 

CFR  Citation:  7  CFR  1468 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  09/23/94    59  FR  48787 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Tom  Witzig.  202  720- 


7583 

RIN:  0560-AD19 


320.  1994-CROP  PEANUTS  NATK>NAL 
POUNDAGE  QUOTA 

CFR  Citation:  7  CFR  729 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  02/25/94    59  FR  9066 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 


RIN:  0560-AD20 


321.  1994  UPLAND  COTTON 
PROGRAM 

CFR  Citation:  7  CFR  1413;  7  CFR  1427' 

Completed: 


Reason 


FR  CHe 


Final  Action  05/02/94    59  FR  22495 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 

RIN:  056O-AD21 


322.  1994  EXTRA  LONG  STAPLE 
COTTON  PROGRAM 

CFR  Citation:  7  CFR  1413:  7  CFR  1427 

Completed: 

Reason Dete  FR  Cite 

Final  Action  05/02/94    59  FR  22494 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 


RIN:  056O-AD22 


323.  1994-CROP  MARKETING 
QUOTAS  FOR  MINOR  SIX  KINDS  OF 
TOBACCO 

CFR  Citation:  7  CFR  723 


Completed: 


Reason 


Date 


FR  ate 


Final  Action  05/26/94    59  FR  27215 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 


RIN:  0560-AD23 


324.  1994-CROP  MARKETING  QUOTA 
AND  PRK:E  support  level  FOR 
BURLEY  TOBACCO 

CFR  Citation:  7  CFR  1314;  7  CFR  1445 

Completed: 


Reason 


Dele 


FR  one 


Final  Action  OSKO/QA    59  FR  22723 

Small  Entities  Affected:  None 

Govemn>ent  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 


RIN:  0560-AD25 


325.  1994  OILSEED  PROGRAM 
CPU  Citation:  7  CFR  1421 
Completed: 


FR  ate 


Final  Action  08A)4/94   59  FR  39707 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 


RIN:  0560-AD26 


326.  1994  NATK>NAL  AVERAGE  LOAN 
RATE  FOR  QUOTA  AND  ADDmONAL 
PEANUTS  AND  MNIMUM  CCC 
EXPORT-EDIBLE  SALES  PRICE  FOR 
ADOmONAL  PEANUTS 

CFR  Citation:  7  CFR  1446;  7  CFR  1421 

Completed: 

Reason 


Date 


FR  Ota 


Final  Action  09/16/94    59  FR  47528 

SmaM  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  72t»- 
7583 

RIN:  056O-AD27 

327.  1994-CROP  PRICE  SUPPORT 
LEVELS  FOR  Mtt40R  KINDS  OF 
TOBACCO 

CFR  Citation:  7  CFR  1464 

Completed: 


Reaaen 


FR  CHe 


Final  Actioo  05/26/94    59  FR  27215 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 


RIN:  0560-AD28 


328.  1993  WHEAT  FARMER-C  VS.'NED 
RESERVE  (FOR)  PROGRAM 

CFR  Citation:  7  CFR  1421 

CompletBd: 


Fteason 


FR  CNe 


Final  Action  05/18/94    59  FR  25795 

Smalt  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig,  202  720- 
7583 

RIN:  0560-AD34 

329.  TERM  UMTTS  FOR  NATK>NAL 
OFFTCERS  OR  STATE  PRESIDENTS 
OF  THE  NATIONAL  ASSOaATK>N  OF 
FARMER  ELECTED  COMMTTTEEMEN 

CFR  Citatfon:  7  CFR  7 

Completed: 


FR  ate 


Final  Action  04/05/94    59  FR  15827 

SmaU  Entities  Affected:  None 
Government  Level*  Affected:  None 
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Completed  Actions 


Aganqr  Contact  Tom  Witzig.  202  720- 

7S«3 

RM:  0560-AO46 

39a  NONEMEROENCy  KAVINQ  AND 
QRA2MQ  ON  CON8ERVATIOM 
RESERVE  PROGRAM  GRASSLANDS 

CFR  Citation:  7  CFR  1410 


wOffipWIKK 


FRCNi 


FR 


Final  Acion  04A»/04    SO  FR  16780 

SmaN  EntHlaa  Affactad:  None 

Oovammant  Lavala  AffOctad:  None 

Agency  Contact:  Tom  Witzig.  202  720- 
7583 

RIN:  0S60-AOS4 

331.  AMENDMENT  TO  TOBACCO 
PROGRAM  REGULATIONS- 
DOMESTIC  MARKETING 
ASSESSMENT 

CFR  Citation:  7  CFR  723 

Complalad: 


Final  Acton  04/15/94    59  FR  17917 

SmaN  Entltiaa  Affactad:  None 

Oovammant  Lavala  Affactad:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 

RIN:  056O-AO58 

333.  AMENDMENT  TO  THE  PRICE 
SUPPORT  REGULATIONS 
REGARDMG  LOSSES  TO  FARM- 
STORED  LOAN  COLLATEflAL  DUE  TO 
FLOOD 

CFR  Citation:  7  CFR  1421 

Compietad: 

R«— on Data  FR  CHa 

Withdrawn  0e/2S«4 

Small  Entitiaa  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 


Agency  Contact  Tom  Witzig.  202  720- 
7583 

RIN:  056O-AD71 


335.  a  1994-1M5  MARKETING  YEAR 
PENALTY  RATES  FOR  ALL  KINDS  OF 
TOBACCO  SUBJECT  TO  QUOTAS 

Laoal  Authority:  7  USC  1314 

CFR  Citation:  None 

Legal  Deacfllne:  None 

Abstract  This  action  announces  the 
penalty  rates  for  all  kind  of  tobacco  for 
the  1994-95  marketing  year.  Legislation 
pro\ndes  that  the  penalty  shall  be  75 
percent  of  the  previous  year's  average     ' 
marketing  price.  Tobacco  producers.       j 
operators  and  dealers  need  to  be  \ 

advised  of  the  penalty  rate  prior  to  the 
beginning  of  the  marketing  year.  The 
penalty  rate  acts  as  a  deterrent  for  j 

violators  of  tobacco  program  ! 

regulations.  i 

Timetable: 


Action 


FRCIta 


Oala  FR  Cha        ^^-  0560-AD69 


Final  Acton 


07/01/94    59  FR  33949 


Final  Acton  06/01/94    59  FR  28207 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tom  Witzig.  202  720- 
7583 


RIN:  0560-AD56 


334.  1994  SPECIFIC ATK>NS  FOR 
COTTON  BALE  PACKAGING 
MATERIALS 

CFR  Citation:  7  CFR  1427 

Completed: 


332.  COTTON  USER  MARKETING 
CERT1F«ATE  PROGRAM 

CFR  Citation:  7  CFR  1427 


FRCNa 


Final  Acton  07/22/94    59  FR  37399 

Small  Entitiaa  Affected:  None 
Government  Levels  Affected:  None 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Tom  Witzig. 

Agricultural  Economist.  Office  of  the 
Deputy  Adminstrator.  Policy  Analysis. 
Dei>artment  of  Agriculture.  Agricultural 
Stabilization  and  Conser\'ation  Service. 
Room  3741-S.  P.O.  Box  2415. 
Washington.  IX  20013.  202  720-7583 

RIN:  0560-AD81 

BILLMO  COM  S41»«6-P 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Animal  and  Plant  Health  Irwpection  Servica  (APHIS) 


Preruto  Steg« 


338.  IMPORT ATK>N  OF  FRUITS  AND 
VEGETABLES 

Legal  Authority:  7  USC  I50dd:  7  USC 
150ee;  7  USC  ISOff;  7  USC  151  to  167; 
7  USC  450.  21  USC  136:  21  USC  136a 
CFR  Citation:  7  CFR  319.56 
Legal  Deadline:  None 

Abstract  The  Department  rt^ulates  the 
importation  of  fruits  and  vegetables 
into  the  United  States  to  prevent  the 
introduction  of  plant  pests,  including 
insects  and  diseases.  A  review  of  the 
Department's  fruits  and  vej^'tables 
import  regulations  indicates  the  need 
for  a  complete  revision  to  make  the 


regulations  more  effiective  and  to 
increase  compliance  with  them. 


Timetabia: 


Action 


FRCIta 


ANPRM  10/0094 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Mr.  Frank  Cooper. 

Senior  Operations  Officer.  Plant 
Protection  and  Quarantine.  Department 
of  Agriculture.  Animal  and  Plant 
Health  Inspection  Service.  Room  816. 


Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436-4378 
RIN:  0579-AA58 

337.  IMPORTATION  OF  CERTAIN 
EMBRYOS  AND  ANIMAL  SEMEN 

Legal  Auttiority:  7  USC  1622;  21  USC 
103  to  105:  21  USC  111:  21  USC  134a 
to  134d:  21  USC  134f:  31  USC  9701 
CFR  Citation:  9  CFR  98 
Legal  Deadline:  None 

Abatract  Cyclical  review  of  9  CFR  part 
98.  •Importation  of  Certain  Animal 
Embr>os  and  Animal  Semen."  An 
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Prerule  Stage 


advance  notice  of  proposed  rulemaking 
which  solicited  public  comment  on 
certain  existing  requirements  in  part  98, 
confirmed  that  the  regulations  in  this 
part  no  longer  reflect  international 
industry  practices  and  are  inconsistent, 
at  least  in  part,  with  scientifically 
accepted  procedures.  Specific  changes 
proposed  will  be  determined  after 
thorough  review  of  existing 
requirements.  Potential  cost  and 
benefits  are  unknown  at  this  time. 


Inspection  Service.  Room  765B,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville,  Md  20782,  301  436-8172 
RIN:  0579-AA63 


Timetable: 


Actkr* 


Date 


FR  Cite 


ANPRM 

ANPRM  Comment 

PenodEnd 
Begin  Review 
NPRM 


07/08«3    58  FR  36625 
09/07/93 

12/00/94 
04/00/95 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Dr.  Roger  Perkins, 

Staff  Veterinarian,  National  Center  for 
I.n  port-Export.  VS.  Department  of 
Agriculture,  Animal  and  Plant  Health 


33a  ADVANCE  NOTICE  OF 
PROPOSED  REVISION  OF  THE 
FEDERAL  SEED  ACT  REGULATIONS 
FOR  IMPORTED  SEED 

Legal  Authority:  7  USC  1581  to  1611 

CFR  Citation:  7  CFR  201 

-    Legal  Deadline:  None 

Abstract  On  October  1.  1982,  the 
Agricultural  Marketing  Service 
transferred  to  the  Animal  and  Plant 
Heahh  Inspection  Service  responsibility 
for  administering  Title  HI  of  the  Federal 
Seed  Act  (FSA),  which  pertains  to 
regulation  of  foreign  commerce  in 
seeds.  Shortly  afterwards,  in  1983,  the 
FSA  was  amended  and  the  inspection 
requirements  for  imported  seeds  were 
considerably  lessened.  However, 
regulations  under  the  FSA  (7  CFR 
201.101  to  201.230)  have  not  been 
revised  to  reflect  either  the  1982 


transfer  of  regulatory  authority  or  the 
1983  statutory  amendments,  therefore, 
we  are  considering  revising  FSA 
regulations  to  reflect  these  changes.  We 
are  also  considering  revising  FSA 
regulations  to  update  or  delete  obsolete 
sections,  including  taxonomies  of  listed 
weeds,  and  simplifying  inspection 
requirements  for  seed  imports  from 
Canada.  We  will  solicit  comments  from 
the  public  on  the  current  regulations 
and  any  current  revisions. 

Timetable: 


Action 


Data 


FR  Ota 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


ANPRM  09/13/94    59  FR  47286 

ANPRM  Comment       10/31/94 
Penod  End 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  Polly  Lehtonen. 

Botanist.  BATS,  PPQ,  Department  -of 
Agriculture,  Animal  and  Plant  Health 
hispection  Service,  Room  624,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436-7839 
RIN:  0579-AA64 


Proposed  Rule  Stage 


339.  EXOTIC  NEWCASTLE  DISEASE 
IN  ALL  BIRDS  AND  POULTRY; 
PSITTACOSIS  AND  ORNITHOSIS  IN 
POULTRY 

Legal  Authority:  21  USC  111  to  113: 
21  USC  115;  21  USC  117:  21  USC  120: 
21  USC  123  to  126;  21  USC  134b;  21 
USC  134f 

CFR  Citation:  9  CFR  82 

Legal  Deadline:  None 

Abstract:  E.\otic  Newcastle  Disease 
(also  known  as  viscerotropic  velogenic 
Newcastle  disease  and  as  WND)  and 
psittacosis  or  ornithosis  (now  generally 
referred  to  as  chlamydiosis]  are 
communicable  diseases  of  birds  and 
poultry.  The  spread  of  these  diseases 
in  the  United  States  could  have  serious 
consequences  for  the  United  States 
poultry  industry.  A  review  of  the 
Department's  regulations  to  prevent  the 
interstate  spread  of  these  diseases 
indicates  the  need  for  a  complete 
revision  to  make  the  regulations  more 
effective  and  to  increase  compliance 
with  them. 


Timetable: 


Action 


Date 


FR  Cite 


06/28/94    59  FR  33214 
08/29/94 

09/30/94    59  FR  44865 
11/29/94 


NPRM 

NPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  Extended  to 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  State 

Agency  Contact  Dr.  CM.  Groocock. 

Senior  Staff  Veterinarian,  Emergency 
Programs  Staff,  VS,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Federal  Building, 
Room  746,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301  436-8073 

RIN:  0579-AA22 

340.  REGULATION  OF  HORSES  AND 
FARM  ANIMALS  UNDER  THE  ANIMAL 
WELFARE  ACT 

Legal  Authority:  7  USC  2131  to  2157 

CFR  Citation:  9  CFR  1:  9  CFR  2:  9  CFR 

3 

Legal  Deadline:  None 


Abstract  Under  the  Animal  Welfare 
Act.  the  Department  regulates  the 
treatment  of  horses  used  for  biomedical 
or  other  nonagricultural  research,  or  for 
nonagricultural  exhibition.  Currently, 
the  Department  regulates  the  treatment 
of  such  horses  and  other  farm  animals 
under  general  standards  for 
warmblooded  animals  for  which 
standards  are  not  otherwise  included  in 
the  regulations.  However,  because  of 
the  increasing  use  of  these  animals  for 
nonagricultural  research  and 
nonagricultural  exhibition,  the 
Department  has  given  notice  of  its 
intent  to  develop  specific  standards  for 
the  animals'  humane  handling, 
housing,  care,  treatment,  and 
transportation,  and  has  requested 
comments  regarding  such  standards. 

Timetable: 


Action 

ANPRM 

ANPRM  Comment 

Period  Extended 
ANPRM  Comment 

Penod  Extended 


Date 


FR  Ctia 


04A)5/90    55  FR  12667 
06/12/90    55  FR  23748 

07/12/90    55  FR  28638 


UMI 
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USDA^APHIS 


FR  CH» 


ANPhM  ConwTwnl 

Period  End 
NPRM 


08/10/90 


OOAXVOO 


Small  Entities  Affected:  Undetermined 

Qovemment  Levels  Affected: 
Undetermined 

Agency  Contact:  Dr.  Debra  E.  Beasley. 
Senior  Staff  Veterinarian,  Regulatory 
Enforcement  and  Animal  Care. 
Department  of  Agriculture.  Animal  and 
Plant  Health  Inspection  Service.  Room 
565.  Federal  Building,  6505  Belcrest 
Road.  Hyattsville.  MD  20782,  301  436- 
7833 

RIN:  0579-AA31 

341.  CYCUCAL  REVIEW  OF  9  CFR 
PART  92.  PHASE  N 

Legal  Auttv>rity:  7  USC  1622;  19  USC 
1306;  21  USC  102  to  105.  21  USC  111; 
21  USC  134a:  21  USC  134b;  21  USC 
134c;  21  USC  134d;  21  USC  134f;  21 
USC  135;  31  USC  9701 

CFR  Citation:  9  CFR  92 

Legal  Deadline:  None 

Atjstract:  The  Department  is  reviewing 
the  regulations  in  9  CFR  part  92. 
which,  among  other  things,  govern  the 
importation  into  the  United  States  of 
certain  animals  and  poultry,  and 
certain  animal  and  poultry  products. 
This  is  in  compliance  with  Executive 
Order  12866  and  Departmental 
Regulation  1512-1,  which  requires 
agencies  to  periodically  review 
regulations. 

The  Departmunt  is  conducting  this 
Cyclical  Review  in  phases.  Phase  I. 
effective  August  2.  1990.  reorganized 
the  regulations.  The  Department  is  now 
starting  Phase  II.  Subpart  F  (Dogs)  of 
9  CFR  Part  92  has  been  reviewed  and 
a  notice  of  proposed  rulemaking  will 
be  published.  Reviews  of  the  other 
subparts  will  follow  If  the  Department 
determines  those  regulations  should  be 
changed,  notices  of  proposed 
rulemaking  will  be  published. 

Timetable: 


Action 


FR  CitB 


NPRM  Subpart  F  10AXV94 

NPRM  CofTiment  12AXV94 

Penod  End  Subpart 

F 

Final  Acttoo  Subpart    OO/OOrtX) 
F 

Small  Entities  Affected:  Undetermined 


Qovemment  Levels  Affected: 
Undetermined 

Agency  Contact  Dr.  Andrea  Morgan. 

Senior  Staff  Veterinarian,  Import-Export 
Animals  Stall.  Department  of 
Agriculture.  Animal  and  Plant  Health 
Inspection  Service.  Room  763,  Federal 
Building,  6505  Belcrest  Road, 
Hyattsville.  MD  20782.  301  436-8383 

RIN:  0579-AA34 

342.  IMPORTATION  OF  CERTAIN 
ANIMALS  AND  POULTRY  AND 
CERTAIN  ANIMAL  AND  POULTRY 
PRODUCTS-PREVENTION  OF 
POULTRY  DISEASES 

Legal  Authority:  7  USC  1622;  19  USC 
1306;  21  USC  102  to  105;  21  USC  111; 
21  USC  134a  to  134d;  21  USC  134f; 
21  USC  135;  31  USC  9701 

CFR  Citation:  9  CFR  92 

Legal  Deedline:  None 

Abstract  The  Department  currently 
regulates  the  importation  of  poultry  and 
poultry  products,  including  eggs  for 
hatching,  to  prevent  the  introduction  of 
certain  poultry  diseases  into  the  United 
States.  We  are  considering  revising 
these  regulations  to  add  restrictions  to 
prevent  the  introduction  of  Salmonella 
enteritidis.  serotype  enteritidis,  phage- 
type  4  (referred  to  below  as  S. 
enteritidis,  phage-type  4),  a  virulent 
type  of  Salmonella  that  has  not  been 
detected  in  poultry  flocks  in  the  United 
States.  Canada  is  the  only  country  other 
than  the  United  States  in  which  poultry 
flocks  are  recognized  as  being  free  of 
S.  enteritidis,  phage-type  4.  Safeguards 
under  consideration  include  testing  of 
individual  poultry  of  the  flock  of  origin 
in  the  coimtry  of  origin,  and  testing  and 
inspection  during  quarantine  in  the 
United  States. 

Timetable; ' 

Action 


FR  Cite 


NPRM  OO«XV0O 

Small  Entitles  Affected:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact  Dr.  Keith  Hand, 

Senior  Staff  Veterinarian,  Import-Exjjort 
Animals  Staff,  Department  of 
Agriculture.  Animal  and  Plant  Health 
Inspection  Service.  Room  764.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436*8172 

RIN:  0579-AA38 


Proposed  Rule  Stage 


343.  PSEUDORABIES 

Legal  Authority:  21  USC  111  to  113; 
21  USC  115;  21  USC  117;  21  USC  120; 
21  USC  121;  21  USC  123  to  126;  21 
USC  134b;  21  USC  134f 

CFR  Citation:  9  CFR  85 

Legal  Deadline:  None 

Abstract  Pseudorabies,  also  known  as 
Aujeszky's  disease,  mad  itch,  and 
infectious  bulbar  paralysis,  is  caused  by 
a  herpes  virus  and  is  primarily  a 
disease  of  swine.  The  spread  of  this 
disease  in  the  United  States  could  have 
serious  consequences  for  the  United 
States  livestock  industry.  A  review  of 
the  Department's  regulations  to  prevent 
the  interstate  spread  of  this  disease 
indicates  the  need  for  a  complete 
revision  to  make  the  regulations  more 
effective  and  to  increase  compliance 
with  them. 

Timetable: 


Action 


Dete 


FRCite 


NPRM  OO/OOrtX) 

Small  Entities  Affected:  Undetermined 

Qovemmem  Levels  Affected:  State. 
Federal 

AgeiKy  Contact  Dr.  Arnold  C  Taft, 

Senior  Staff  Veterinarian.  Swine  Health 
Staff.  Department  of  Agriculture, 
Animal  and  Plant  Health  Inspection 
Service.  Suite  204.  Presidential 
Building.  6525  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436-7767 

RIN:  0579-AA49 

344.  ADDITION  OF  CERVIDAE  TO  THE 
REQULATIONS  CONCERNINQ 
TUBERCULOSIS  IN  LIVESTOCK 

Legal  Authority:  21  USC  ill  to  113; 
21  USC  114;  21  USC  114a;  21  USC 
114a-l;  21  USC  115  to  117;  21  USC 
120  to  126;  21  USC  134bi  21  USC  134f 

CFR  Citation:  9  CFR  77;  9  CFR  91 

Legal  Deadline:  None 

Abstract  Bovine  tuberculosis  is  a 
contagious,  infectious,  and 
communicable  disease  affecting  cattle, 
bison,  and  other  species,  including 
humans.  The  spread  of  (ravine 
tuberculosis  in  the  United  States  could 
have  serious  consequences  for  the 
United  States  cattle  and  bison 
industries,  as  well  as  for  human  health. 
Currently,  the  regulations  concerning 
control  and  eradication  programs  for 
bovine  tuberculosis  in  livestock  only 
regulate  cattle,  bison,  and  swine. 


USDA— APHIS 


Recent  outbreaks  in  the  United  States 
of  bovine  tuberculosis  in  semi- 
domesticated  herds  of  cervidae  (such  as 
deer  and  elk]  have  made  apparent  the 
need  to  also  regulate  these  animals  in 
order  to  prevent  the  spread  of  bovine 
tuberculosis. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  10/00/94 

NPRM  Comnent  12/00/94 

Period  End 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 

Federal 

Agency  Contact  Dr.  Joseph  VanTiem. 

Senior  Staff  Veterinarian,  Cattle 
Diseases  and  Surveillance  Staff.  VS. 
Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  Room 
729,  Federal  Building.  6505  Belcrest 
Road,  Hyattsville,  MD  20782,  301  436- 
8715 

RIN:  0579-AA53 

345.  EXPORT  CERTIFICATION 

Legal  Authority:  7  USC  147a 

CFR  Citation:  7  CFR  353;  7  CFR  354 

Legal  Deadline:  None 

Abstract  The  IDepartment  is  proposing 
to  revise  the  "Phytosanitary  Export 
Certification"  regulations,  which 
concern  inspection  and  certification  of 
plants  and  plant  products  offered  for 
export.  The  proposed  rule  would 
facilitate  the  phytosanitary  certification 
of  American  agricultural  products  by 
ensuring  that  a  sufficient  number  of 
qualified  individuals  are  available  to 
carry  out  Federal  certification  activities 
and  by  implementing  new  certification 
systems  in  conjunction  with  existing 
phytosanitary  certification.  Revising  the 
regulations  would  make  them  easier  to 
understand,  thereby  increasing 
compliance  and  the  effectiveness  of  the 
n-gulations. 

Tlmetat>le: 


Action    . 


Date 


FR  Cite 


NPRM  10AXV94 

Small  Entities  Affected:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact  Leonard  M. 
Crawford,  Senior  Operations  Officer, 
Plant  Protection  and  Quarantine, 


Proposed  Rule  Stage 


Department  of  Agriculture,  Animal  and 
Plant  Health  Inspection  Service,  Room 
633  Federal  Building,  6505  Belcrest 
Road,  Hvattsville,  MD  20782,  301  436- 
8537 

RIN:  0579-AA54 


346.  ANIMAL  WELFARE- 
STANDARDS  FOR  MARINE  MAMMALS 

Regulatory  Plan:  This  entr>'  is  Seq.  No. 

1  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0579-AA59 

347.  INTRODUCTION  OF 
NONINDIGENOUS  ORGANISMS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

2  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0579-AA61 

348.  DEFINITION  OF  "BIOLOGICAL 
PRODUCTS "  AND  "GUIDELINES  ' 

Legal  Authority:  21  USC  151  to  159 

CFR  Citation:  9  CFR  101 

Legal  Deadline:  None 

Abstract  The  proposed  rule  would 
update  the  definitions  of  "biological 
products"  and  "guidelines"  to  reflect 
current  usage.  The  definition  of 
biological  products  has  not  been 
amended  since  1973.  APHIS  has 
received  a  citizen's  petition  from 
producers  of  veterinary  biological 
products  to  update  this  definition  to 
accommodate  advances  in  scientific 
knowledge  and  to  reflect  current  usage. 
Similarly,  a  definition  of  guidelines  is 
necessary  to  describe  the  purpose  of 
such  documents  as  veterinar>'  biologies 
memoranda,  licensing  considerations, 
and  notices. 

The  proposal  would  provide  guidance 
to  producers  who  are  making  a  choice 
to  seek  regulatory  approval  from  the 
Food  and  Drug  Administration  for  a 
product  intended  for  u.se  as  an  animal 
drug  (e.g.  antibiotics,  hormones,  feed 
supplements,  etc.)  or  from  APHIS  for 
a  product  intended  for  use  as  a 
veterinary  biological  product  (e.g. 
vaccines,  adjuvants, 
immunomodulators,  and  diagnostics). 
Submission  to  the  appropriate  Federal 
agency  would  depend  upon  the 
intended  use  of  the  product  for  whirJi 
regulatory  approval  is  sought. 


Timetat>le: 


Action 


Date 


FR  aia 


NPRM 


12/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Dr.  Frank  Y.  Tang. 
Biotechnologist,  BCTA,  BBEP, 
Veterinary  Biologies,  Department  of 
Agriculture,  Animal  and  Plant  Heallh 
Inspection  Service.  Room  852,  Federal 
Building,  6505  Belcrest  Road. 
Hyattsville,  Md  20782.  301  436-4833 

RIN:  0579-AA65 

349.  •  IN  VITRO  TESTS  IN  PLACE  OF 
ANIMAL  TESTS  FOR 
IMMUNOGENICITY 

Legal  Authority:  21  USC  1 51  to  l. "19 

CFR  Citation:  9  CFR  113 

Legal  Deadline:  None 

Abstract  Under  the  Virus-Serum-Toxin 
Act.  veterinary  biologies  are  required  to 
be  pure.  safe,  potent,  and  efficacious 
(not  contaminated,  dangerous,  harmful, 
or  worthless).  Before  a  licensed 
veterinary  biological  product  can  be 
released  for  market,  it  must  be 
demonstrated  to  be  potent  and 
efficacious.  This  is  ordinarily  done  by 
determining  the  immunogenicity  of  the 
product.  The  use  of  fewer  animals  for 
immunogenicity  testing  would  be 
consistent  with  the  intent  of  animal 
welfare  legislation  to  reduce 
dependence  on  animals  for  testing 
when  feasible.  The  proposed  rule 
would  allow  the  use  of  in  vitro  tests 
in  place  of  animal  tests  for  determining 
the  immunogenicity  of  veterinary 
biologies,  provided  that  the  in  vitro 
tests  meet  the  requirements  of  a 
"parallel  line  assay"  so  that  the  relative 
antigenic  potency  of  a  biological 
product  can  be  determined  by 
comparison  with  a  reference 
preparation  of  known  antigenicity.  The 
proposed  rule  should  not  have  a 
significant  economic  impact  on 
manufacturers  of  veterinary  biologies 
and  other  small  businesses  since 
immunogenicity  testing  is  already 
required  under  the  regulations 
pertaining  to  the  preparation  of 
veterinary  biologies  (eont) 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  10/00/94 

Small  Entities  Affected:  None 


UMI 
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Qovemment  Levels  Affected:  None 

Additional  Information:  ABSTRACT 
CONT:  (9  CFR  part  113).  Under  the 
proposed  rule,  manufacturers  would 
retain  the  option  whether  or  not  to  use 
in  vitro  tests  in  place  of  animal  tests, 
based  upon  cost  or  feasibility. 

The  proposed  rule  would  also  require 
that  reference  preparations  used  in  the 


determination  of  relative  antigenic 
potency  be  updated  periodically  so  as 
to  ensure  that  reference  preparations 
continue  to  be  correlated  with 
immunogenicity.  Not  to  require 
requalification  of  references  could 
result  in  the  preparation  of  a  worthless 
biological  product. 


DEPARTMENT  OF  AGRICULTURE  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


350.  NATIONAL  ENVIRONMENTAL 
POLICY  ACT  IMPLEMENTING 
PROCEDURES 

Legal  Authority:  40  USC  4321 

CFR  Citation:  7  CFR  372 

Legal  Deadline:  None 

Abstract:  The  National  Environmental 
Policy  Act  (NEPA)  (42  USC  4321,  et 
seq.)  requires  that  every  J^'ederal  agency 
establish  procedures  to  implement  the 
provisions  of  the  Act.  The  proposed 
APHIS  NEPA  Implementing  Procedures 
have  been  developed  to  ensure 
compliajice  with  NEPA.  These  Agency- 
specific  procedures  will  enable  APHIS 
decision  makers  to  reach  decisions  in 
which  environmental  concerns  are  fully 
reviewed  and  will  ensure  timely  public 
involvement  in  the  NEPA  process.  The 
procedures  will  identify  Agency 
actions,  requirements,  guidance,  and 
references  for  completion  of 
environmental  documents.  The  new 
APHIS  NEPA  Implementing  Procedures 
will  supersede  the  previous  issues. 
APHIS  Guidelines  for  Implementing 
NEPA  Procedures  (44  FR  50381-50384 
and  44  FR  51272-51274).  upon 
publication  of  the  final  rule. 

Timetable: 

Action 


FR  CHe 


NPRM  06/03/94    59  FR  28814 

NPRM  Comment  08/02/94 
PenodEnd 

Final  ActKxi  1 1  /00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 
Agency  Contact  Mr.  Robert  E.  Pizel. 

Branch  Chief.  Environmental  Analysis 
&  Documentation,  Department  of 
A^ricuhure.  Animal  and  Plant  Health 
Inspection  Service.  Room  828.  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436-8565 
RIN:  0579-AA33 


351.  HONEYBEES  AND  HONEYBEE 
SEMEN;  REMOVING  CERTAIN 
RESTRICTIONS  ON  HONEYBEES  AND 
HONEYBEE  SEMEN  FROM  NEW 
ZEALAND 

Legal  Auttiority:  7  USC  281 

CFR  Citation:  7  CFR  322 

Legal  Deadline:  None 

Abstract  The  regulations  governing  the 
importation  into  the  United  States  of 
honeyt)ees  and  honeybee  semen  contain 
the  criteria  used  for  determining  which 
countries  may  import  honeybees  and 
honeybee  semen  and  under  what 
conditions.  This  change  will^llow  the 
importation  of  honeybees  and  honeybee 
semen  from  New  Zealand,  for  other 
than  research  purposes,  if  accompanied 
by  a  certificate  of  origin. 

Timetat)le: 


Action 


Date 


FR  Cite 


02/06/90    55  FR  3968 
02/21/90 


NPRM 

NPRM  Comment 
Penod  End 

NPRM  Comment  03/02^90    55  FR  7499 

Penod  Extended 
NPRM  Comment         04/02/90 

PenodEnd 
NPRM  Comment         07/18/94    59  FR  36373 

Pefiod  Extended 
NPRM  Comment         0a'l7/94 

PenodEnd 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Govemn>ent  Levels  Affected:  None 

Agency  Contact  Mr.  lames  Fons. 

Senior  Operations  Officer,  Department 
of  Agriculture.  Animal  and  Plant 
Health  Inspection  Service.  Room  637. 
Federal  Building.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436-6295 

RIN:  057^AA37 


Proposed  Rule  Stage 


Agency  Contact  Dr.  Albert  Morgan. 

Chief  Staff  Veterinarian,  Veterinary 
Biologies,  BBEP.  Department  of 
Agriculture.  Animal  and  Plant  Health 
Inspection  Service.  6505  Belcrest  Road. 
Hyattsville.  MD  20782.  301  436-8245 

RIN:  0579-AA66 


Final  Rule  Stage 


352.  IMPORTATION  OF  NURSERY 
STOCK  PLANTS,  ROOTS,  BULBS, 
SEEDS,  AND  OTHER  PLANT 
PRODUCTS— PHASE  II 

Legal  Authority:  7  USC  isodd  to  isoff; 
7  use  154:  7  USC  155:  7  USC  157; 
7  USC  159:  7  USC  160:  7  USC  162; 
7  USC  164a 

CFR  Citation:  7  CFR  319.37 

Legal  Deadline:  None 

Abstract  To  prevent  the  introduction 
of  plant  pests  and  diseases,  the 
Department  prohibits  or  restricts  the 
importation  of  living  plants,  roots, 
bulbs,  seeds,  and  related  articles.  The 
Department  is  updating  the  lists  of 
those  prohibited  and  restricted  articles 
and  is  revising  the  regulatory 
requirements  for  the  importation  of 
imported  plants  established  in  growing 
media. 

Tln>etable: 


Action 


FR  one 


NPRM  09/07/93    58  FR  47074 

NPRM  Comment  12/06/93 

Penod  End 

Final  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Analysis:  Regulatory  Flexibility 
Analysis 

Agency  Contact:  Mr.  Frank  Cooper, 

Senior  Operations  Officer.  Plant 
Protection  and  Quarantine.  Department 
of  Agriculture.  Animal  and  Plant 
Health  Inspection  Service.  Room  639- 
C.  Federal  Building.  6505  Belcrest 
Road.  Hyattsville,  MD  20782,  301  436- 
3249 

RIN:  0579-AA41 


Federal  Register  /  Vol  59,  No.  218  /  Monday,  November  14,  1994  /  Unified  Agenda         57295 


USDA— APHIS 


353.  IMPORTATION  OF 
UNMANUFACTURED  WOOD 

Legal  Authority:  7  USC  I50dd;  7  USC 
150ee;  7  USC  ISOff;  7  USC  151  to  167 

CFR  Citation:  7  CFR  319 

Legal  Deadline:  None 

Abstract:  USDA  is  developing 
regulations  to  restrict  the  importation 
of  certain  types  of  unmanufactured 
wood,  such  as  logs,  lumber,  wood 
chips,  ba/k,  and  pulp  wood.  There  are 
a  variety  of  plant  pests  and  diseases 
associated  with  these  articles,  and  there 
has  recently  been  increased  interest  in 
importing  large  quantities  of  these 
articles  into  the  U.S.  At  this  time  we 
are  considering  prohibiting  the 
importation  of  logs  and 
unmanufactured  wood  from  certain  tree 
genera  and  species,  unless  they  meet 
importation  criteria  contained  in  the 
regulations  and  are  imported  under  a 
permit  issued  by  APHIS.  The  trees  we 
are  considering  regulating  in  this 
manner  are:  all  coniferous  species; 
Carya;  Fagus;  Juglans;  Liquidambar; 
Liriodendron;  Nyssa;  Populus;  Quercus; 
Salix;  and  Thuja.  The  importation 
criteria  would  address  the  genus  or 
species  of  the  tree;  the  nature  of  the 
wood  article;  the  country  or  area  of 
origin;  and  methods  by  which  the  trees 
were  harvested,  stored,  and  treated. 

Tinf>etat>ie: 


Action 


Date 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 

Public  Hearing 
PJbdc  Hearing 
NPRM  Comment 

Period  End 
Final  Action 


09/22/92    57  FR  43628 
11/23/92 

01/20/94  59  FR  3002 

02/10/94  59  FR  3002 

02/23/94  59  FR  3002 
04/20/94 

01/00/95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Analysis:  Regulatory  Flexibility 
Analysis 

Agency  Contact  Mr.  Michael  J. 
Shannon,  Chief  Operations  OfTicer, 
Operational  Support,  PPQ,  Department 
of  Agriculture,  Animal  and  Plant 
Health  Inspection  Service,  Room  814, 
Federal  Building,  6505  Belcrest  Road, 
Hyattsville,  MD  20782,  301  436-8716 

RIN:  0579-AA47 


354.  CHICKEN  DISEASE  CAUSED  BY 
SALMONELLA  ENTERITIDIS 

Legal  Authority:  21  USC  ill;  21  USC 
134a;  21  USC  134f 

CFR  Citation:  9  CFR  82 

Legal  Deadline:  Non«> 

Abstract:  Disease  caused  by  the 
bacterium  known  as  Salmonella 
enteritidis  serotyj>e  enteritidis  (referred 
to  below  as  SE)  is  a  serious  problem 
in  egg-type  chicken  breeding  flocks  and 
egg  production  flocks,  and  is  also  a 
serious  public  health  concern.  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  has  established 
regulations  to  control  the  spread  of  SE 
in  egg-typ>e  chicken  breeding  flocks  and 
egg  production  flocks,  and  continues  to 
work  to  reduce  the  impact  of  SE  on 
the  poultry  industry  and  consumer 
health.  Under  the  current  APHIS 
regulatory  program,  study  flocks  are 
identiHed  through  traceback  of  eggs 
implicated  in  human  outbreaks  of  SE, 
these  study  flocks  are  subjected  to 
testing  for  SE,  and  if  the  flocks  test 
positive  for  SE,  interstate  movement  of 
articles  from  the  flocks  is  restricted.  We 
are  currently  working  with  other 
agencies  including  the  Agricultural 
Marketing  Service,  the  Food  and  Drug 
Administration,  and  the  Centers  for 
Disease  Control  to  evaluate  the  success 
of  this  approach  and  determine 
whether  to  propose  changes  to  the 
regulatory  procedures  of  the  current 
program. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

Public  Hearing 
NPRM  Comment 

Period  Extended  to 

11/15/93 
NPRM  Comment 

Period  End 
Public  Hearing 
Final  Action 


08/02/93 
09/02/93 
09/28/93 


58  FR  41048 
58  FR  46569 
58  FR  50527 


10/01/93    58  FR  41048 

10/07/93    58  FR  52240 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Dr.  John  Mason, 

Director,  Salmonella  Task  Force, 
Veterinary  Service,  Department  of 
Agriculture,  Animal  and  Plant  Health 
Inspection  Service,  Room  205, 
Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  MD  20782,  301  436- 
4363 

RIN:  0579-AA48 


Final  Rule  Stage 


355.  IMPORTATION  OF  CERTAIN 
DRIED  PORK  PRODUCTS 

Legal  Authority:  7  USC  14  7a;  7  USC 
150ee;  7  USC  161;  7  USC  162;  7  USC 
450;  19  USC  1306;  21  USC  111;  21  USC 
114a;  21  USC  134a:  21  USC  134b;  21 
USC  134c;  21  USC  134f;  31  USC  9701; 
42  USC  4331;  42  USC  4332 

CFR  Citation:  9  CFR  94 

Legal  Deadline:  None 

At>stract:  The  Federal  government  has 
responsibility  for  preventing  the 
introduction  into  the  United  States  of 
various  diseases  of  livestock,  including 
foot-and-mouth  disease,  rinderpest, 
African  swine  fever,  and  swine 
vesicular  disease.  To  fulfill  this 
responsibility,  it  is  necessarj'  for  the 
Federal  government  to  revise  and 
update  its  regulations  concerning  the 
importation  of  pork  products,  based 
upon  the  methods  and  procedures  used 
to  process  pork  products.  APHIS  is 
developing  regulations  that  would 
allow  certain  diy-cured  pork  products 
to  be  imported  into  the  United  States. 
Only  hams,  shoulders  and  loins  derived 
from  certain  breeds  of  swine  and 
processed  in  a  specified  m.anner  would 
be  allowed  to  be  imported. 

Timetable: 


Action 


Date  FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/15/94 
06/14/94 

10/00/94 


59  FR  17999 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Dr.  John  H. 
Blackwell,  Senior  Staff  Microbiologist, 
Import-Export  Products  Staff.  VS. 
Department  of  Agriculture.  Animal  and 
Plant  Health  Inspection  Service,  Room 
758,  Federal  Building,  6505  Belcrest 
Road,  Hyattsville.  MD  20782,  301  436- 
7885 

RIN:  0579-AA50 

356.  LLAMAS  AND  ALPACAS 

Legal  Authority:  7  USC  14  7a;  7  USC 
150ee;  7  USC  161;  7  USC  162;  7  USC 
450;  19  USC  1306;  21  USC  102  to  105; 
21  USC  111;  21  USC  114a;  21  USC 
134a  to  134f;  21  USC  135;  21  USC  136 
to  136a;  31  USC  9701;  42  USC  4331 
to  4332 

CFR  Citation:  9  CFR  92;  9  CFR  94 

Legal  Deadline:  None 


UMI 
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Final  Rule  Stage 


Abstract:  We  are  removing  certain 
health  certiru:ation  requirements  and 
requirements  concerning  quarantine 
upon  arrival  in  the  United  States  for 
llamas  and  alpacas  from  Chile.  Poland, 
and  The  Netherlands.  This  action 
app«ars  warranted  to  relieve 
excessively  burdensome  restrictions 


Tim«tat>to: 


Actton 

Date 

FR  at* 

NPRM 

08/05/93 

58  FR  41643 

Nottc«  NPRM 
Comment  Period 
Extended 

09/28/93 

58  FR  50527 

NPRM  Comment 
Penod  End 

10/04/93 

Comment  Penod  End  1 1/18/93 

Fmal  Action 

10A)0/94 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Michael  David. 

Senior  Staff  Veterinarian.  Import-Export 
Animal  Staff,  VS.  Department  of 
Agriculture.  Animal  and  Plant  Health 
Inspection  Service.  Room  761,  Federal 
Building.  6505  Belcrest  Road. 
Hyattsville,  MD  20782.  301  436-7511 
RIN:  0579-AA62 


OEPARTMEffr  OF  AGRICULTURE  (USDA) 

Animal  and  Plant  Health  Inspection  Service  (APHIS) 


Completed  Actions 


357.  BIRD  IMPORTATIONS: 
QUARANTINE  FACILITIES  . 

CFR  Citation:  9  CFR  92 


Completsd: 


FR  ate 


Final  Action  09/14/94    59  FR  47063 

Final  Action  Effective   10/14/94 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact  Dr.  Keith  A.  Hand. 
301  436-5097 

RIN:  0579-AA57 

BILUNO  COOC  M1»44-F 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Cooperative  State  Research  Service  (CSRS) 


Premie  Stage 


35a  ADMINISTRATIVE  PROVISIONS 
FOR  RESEARCH  GRANTS  PROGRAM 
Legal  Authority:  7  USC  450i(B);  7  USC 
450i(c)(l)(A):  7  USC  313.1;  7  USC  5921 
CFR  Citation:  None 
Legal  Deadline:  None 

Abstract  Regulation  will  establish  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  proposals,  the 
evaluation  of  such  propovils,  and  the 


axvard  of  project  grants  under  the 
National  Competitive  Research 
Initiative  Grants  Program,  the  Special 
Research  Grants  Program,  the 
Rangelands  Research  Grants  Program, 
and  the  Biotechnology  Rislt  Assessment 
Program. 

Timetable: 


Action 


Date 


FR  ate 


ANPRM 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Terry  |.  Pacovsky. 

Director,  Awards  Management  Division. 
Department  of  Agriculture,  Cooperative 
State  Research  Service,  Ag  Box  2245, 
Washington,  DC  20250-2245.  202  401- 
5024 

RIN:  0524-AA07 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Cooperative  State  Research  Service  (CSRS) 


Proposed  Rule  Stage 


359.  HIGHER  EDUCATION 
CHALLENGE  GRANTS  PROGRAM; 
ADMINISTRATIVE  PROVISIONS 

Legal  Authority:  7  USC  31. "12 

CFR  Citation:  7  CFR  340.5 

Legal  Deadline:  None 

Abstract  Regulation  will  establish  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  proposals,  the 
evaluation  of  such  proposals,  and  the 
award  of  project  grants  under  the 
Higher  Education  Challenge  Grants 
Progiam. 

Timetable: 


Action 


Date 


FR  Cite 


Action 
I^PRM 


FR  CHa 


10/00/94 


NPRM  Comment         1 1/00/94 

Penod  End 
Final  Actwn  01/00/95 

Final  Acton  Effective  01/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  )effery  Gilmore, 

Higher  Education  Grant  Programs 
Manager.  Department  of  Agriculture, 
Cooperative  State  Research  Service,  Rm 
310E  Aerospace  Center  Building,  14th 
Street  &  Independence  Ave.  SVV.. 
Washington,  DC  20250-2251.  202  401- 
1790 

RIN:  0ri24-AA02 


360.  1890  INSTITUTION  CAPACITY 
BUILDING  GRANTS  PROGRAM; 
ADMINISTRATIVE  PROVISIONS 

Legal  Authority:  7  USC  3318 

CFR  Citation:  7  CFR  3406 

Legal  Deadline:  None 

Abstract  Regulation  will  establish  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  proposals,  the 
evaluation  of  such  proposals,  and 
award  of  project  grants  under  the  1890 
Institution  Capacity  Building  Grants 
Program. 

Timetable: 


Action 


Date 


FR  Otto 
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USDA-CSRS 


Action 


FR  Cite       Timetable: 


NPRM  Comment  1 1/00/94 

Period  End 

Final  Action  Ol/Oa'95 

Final  Action  Effective  01/00/95 

SmaH  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Jeffrey  Gilmore, 

Higher  Education  Grant  Programs 
Manager.  Department  of  Agriculture, 
Cooperative  State  Research  Service,  Rm 
310E  Aerospace  Center,  14th  Street  & 
Independence  Ave.  SW.,  Washington 
DC  20250-2251,  202  401-1790 

RIN:  0524-AA03 

361.  SMALL  BUSINESS  INNOVATION 
RESEARCH  PROGRAM 
ADMINISTRATIVE  PROVISIONS 

Legal  Authority:  15  USC  638 

CFR  Citation:  7  CFR  3403 

Legal  Deadline:  None 

Abstract  We  propose  to  amend  the 
Administrative  Provisions  of  the  Small 
Business  Innovation  Research  (SBIR) 
Program  to  incorporate  Compliance 
with  the  National  Environmental  Policy 
Act  (NEPA)  and  changes  to  conform 
with  the  January  1993  issue  of  the  SBIR 
Policy  Directive.  These  changes  include 
rewording  and/or  adding  additional 
wording  to  further  explain  existing 
definitions  and  new  requirements  as 
well  as  the  inclusi  '•  jf  new  definitioijs 
and  new  requiremer.t<;  including  the 
Documentation  of  Multiple  Phase  II 
awards.  We  propose  to  publish  the 
SBIR  Administrative  Provisions  as  one 
document.  This  would  be  a  practical 
and  economical  way  to  serve  the  public 
as  well  as  offier  one  updated  reference 
document  for  easy  access. 


Action 


Date 


FR  Cito 


NPRM  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Terry  J.  Pacovsky. 

Director,  Awards  Management  Division, 
Department  of  Agriculture,  Cooperative 
State  Research  Service.  AG  Box  2245, 
Washington,  DC  20250-2245,  202  401- 
5024 

RIN:  0524-AA08 

362.  e  HIGHER  EDUCATION 
MULTICULTURAL  SCHOLARS 
PROGRAM;  ADMINISTRATIVE 
PROVISIONS 

Legal  AuthorHy:  7  USC  3152(b)(5):  PL 
103-111 

CFR  Citation:  7  CFR  3409 

Legal  Deadline:  None 

Abstract  Regulations  will  establish  the 
procedures  to  be  followed  annually  in 
the  solicitation  of  proposals,  the 
evaluation  of  such  proposals  and  the 
award  of  project  grants  under  the 
Multicultural  Scholars  Program. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  03/00/95 

NPRM  Comment  03/00/95 

Period  End 

Final  Action  07/00/95 

Final  Action  Effective  07/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Dr.  Jeffrey  L. 
Gilmore,  Higher  Education  Grant 
Porgrams  Manager.  Department  of 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Extension  Service  (EXS) 


Proposed  Rule  Stage 


Agriculture.  Cooperative  State  Research 
Service.  Room  310E,  Aerospace  Center 
Building.  14th  Street  &  Independence 
Ave.  SW.,  Washington.  DC  20250-2251, 
202  401-1790 

RIM:  0524-AA09 


363.  e  FOOD  AND  AGRICULTURAL 
SCIENCES  NATIONAL  NEEDS 
GRADUATE  FELLOWSHIPS  GRANTS 
PROGRAM;  REVISED 
ADMINISTRATIVE  PROVISIONS 

Legal  Authority:  7  USC  3l52(bK6) 

CFR  Citation:  7  CFR  3402 

Legal  Deadline:  None 

Abstract  Regulations  will  revise  the 
procedures  to  be  followed  aiuiuallv  in 
the  solicitation  of  proposals,  the 
evaluation  of  such  proposals,  and  the 
award  of  project  grants  under  the 
program. 

Timetable: 


Action 


Dtm  FR  OH* 


NPRM  10/00/94 

NPRM  Conrwnent  10/00/94 

Period  End 

FinalAction  11/00/94 

Final  Action  Effective  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Jeffrey  L.  Gihnore. 

Higher  Education  Grant  Programs 
Manager.  Department  of  Agriculture. 
Cooperative  State  Research  Service. 
Room  310E.  Aerospace  Center  Building. 
14th  Street  &  Independence  Ave.  SW., 
Washington,  DC  20250-2251.  202  401- 
1790 

RIN:  0524-AAlO 

B4LUMO  COOe  M1*-22-F 

Proposed  Rule  Stage 


364.  PERSONAL  PROPERTY 

Legal  Authority:  40  USC  483(d)(2KE) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  regulation  will  set  forth 
the  procedures  to  be  followed  by  State 
Cooperative  Extension  entities  eligible 
to  receive  Federal  excess  personal 
property  loaned  by  the  Extension 
Service  and  used  in  the  conduct  of 


approved  USDA  cooperative  Extension 
projects  and  programs.  It  will  also 
cover  the  procedure  for  acquisition  and 
disposal  of  personal  property 
purchased  with  Federal  funds. 

Tifnetak)le: 


Government  Levels  Affected:  None 

Agency  Contact  Betty  Bolt  Property 
Utilization  Specialist.  Department  of 
Agriculture.  Extension  Service,  Ag  Box 
0993,  Cotton  Annex.  Washington,  DC 
20250-0993.  202  401-4502 


Action 


NPRM  OOrtXJ/OO 

Small  Entities  Affected:  None 


Date  FR  ate        r,^.  o527-AA02  - 


NPRM 


10/00/94 


UMI 


57298 


UMI 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 
Extension  8«fvlo«  (EXS) 


Final  Rule  Stage 


365.  ADMINISTRATIVE  MANUAL  FOR 
FEDERAL  EXCESS  PERSONAL 
PROPERTY  LOANED  TO  STATE 
COOPERATIVE  RESEARCH 
ACTIVITIES 

Legal  Authority:  40  USC  483  (d)(2)(E) 

CFR  Citation:  7  CFR  :^408 

Legal  Oeedlihe:  None 

Alwtrect  This  regulation  will  set  forth 
the  procedures  to  be  followed  by 
Cooperative  Research  entities  eligible  to 


receive  Federal  excess  personal 
property  loaned  by  the  Cooperative 
State  Research  Setvice  and  used  in  the 
conduct  of  approved  USDA  cooperative 
research  projects  and  programs. 

Tlmetat>le: 


Actten 


PR  cue 


NPRM 

NPRM  Comment 

Penod  End 
Intenm  Ftna)  Rule 


10/14/93    58FR531S3 
11/15/93 

00/00/00 


Small  Entitiee  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact  Betty  Bolt.  Property 
Utilization  Specialist.  Department  of 
Agriculture.  Extension  Service,  3M00 
Cotton  Annex  Building,  Ag  Box  0993. 
Washington.  DC  20250-0993,  202  401- 
4502 

RIN:  0527-AAOl 

BNXMO  OOM  941»«M 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Farmers  Home  Administration  (FmHA) 


Prerule  Stage 


366.  COMMUNITY  PROGRAMS 
GUARANTEED  LOANS 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301 

CFR  Citation:  7  CFR  1980-1;  7  CFR 
2.23;  7  CFR  2.70 

Legal  Deadline:  None 


AtMtract  To  amend  subject  regulation 
to  clarify  guaranteed  loans  for 
community  facilities  and  water  and 
waste  disposal  systems. 

Timetable:  Next  Action  Undetermined 

Small  Entitles  Affected:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 


Agency  Contact  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Fanners  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB48 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Farmers  Home  Administration  (FmHA) 


Proposed  Rule  Stage 


367.  LIQUIDATION.  MANAGEMENT. 
AND  DISPOSITION  OF  REAL 
PROPERTY  WHICH  SECURED  SINGLE 
FAMILY  HOUSmO  (SFH)  LOANS 

Legal  Autfiortty:  7  USC  1989:  42  USC 
1480;  5  USC  301;  7  CFR  2.23;  7  CFR 
2.70 

CFR  Citation:  7  CFR  19i5 

Legal  Deadline:  None 

Abstract:  Create  a  new  subpart  D  to 
cover  liquidation  of  Single  Family 
Housing  (SFH)  loans,  and  management 
and  sale  of  SFH  inventory  property; 
and  revise  existing  subparts  A.  B.  and 
C  to  have  them  apply  to  all  programs 
other  than  SFH.  Costs  to  create  new 
subpart  and  revise  and/or  amend 
existing  ones  is  minimal  and  would 
enhance  all  programs'  ability  to  revi.se 
ind/or  amend  the  regulations  with 
reduced  clearances  and  provide 
personnel  with  clearer  and  simpler 
regulations  to  follow  and  implement. 
Will  avoid  "tie-up"  of  the  regulations 
for  one  program  subject  to  changes 
mandated  by  legislation  or  court  order 
for  another  program,  such  as  SFH 
changes  being  held  up  subject  to 
►•armei  Program  changes  being 


completed,  as  has  frequently  been  the 
case. 

Tlmetat>l«: 


Action 


Dste 


PR  Cite 


NPRM 

NPRM  Comment 
Penod  End 


Oa  00^00 
0000/00 


Small  Entities  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Chris  Goettelmann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AA03 


369.  REAL  PROPERTY  INSURANCE 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301 

CFR  Citation:  7  CFR  1806 

Legal  Deadline:  None 

AtMtract  Previsions  to  bring  FmH.\  into 
compliance  with  current  industrj- 
standards.  Also,  to  incorporate 
provisions  for  obtaining  and  monitoring 
flood  insurance. 

Timetable: 


Action 


Date 


FR  ate 


368.  SECTION  502  RURAL  HOUSING 
LOAN  POLICIES.  PROCEDURES.  AND 
AUTHORIZATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
3  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0'i7'>-A,\35 


NPRM  12/00/94 

NPRM  Comnnent  02/00/95 

Penod  End 

Final  ActKXi  OOOOtK) 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture. 
Farmers  Home  Administration.  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  057,5-AA53 
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370  CIVIL  RIGHTS  COMPLIANCE 
REQUIREMENTS— 1940-0 

Legal  Authority:  PL  100-259:  PL  88- 
352;  42  USC  2000d  et  seq;  PL  90-284; 
42  USC  3601  to  3619;  PL  100-430;  PL 
92-318;  20  USC  1681  et  seq;  PL  93- 
112;  29  USC  794;  PL  94-135;  42  USC 
6101  et  seq;  PL  94-239;  15  USC  1601 
et  seq:  EO  11246 

CFR  Citation:  7  CFR  15;  12  CFR  202; 
28  CFR  42;  45  CFR  90;  41  CFR  60  to 
64;  24  CFR  14 

Legal  Deadline:  None 

Abstract:  Will  effectuate  a 
comprehensive  civil  rights  regulation 
implementing  the  following  laws:  The 
Equal  Credit  Opportunity  Act  (ECOA); 
Title  VIII  of  the  Civil  Rights  Act  of 
1968,  as  amended  by. the  Fair  Housing 
Amendments  Act  of  1988  .(The  Fair 
Housing  Act);  section  504  Federally 
conducted  programs,  Title  IX  of  the 
Education  Amendments  of  1972;  the 
Age  Discrimination  Act  of  1975,  and 
programs  and  activities;  Amendments 
of  1972;  the  Age  Discrimination  Act  of 
1975;  and  Executive  Order  11246.  The 
revised  regulations  will  provide 
detailed  guidelines  for  field  offices  for 
improved  enforcement  and  compliance 
with  these  laws  which  heavily  impact 
FmHA's  programs.  Mechanisms  for 
monitoring  compliance  by  field  offices 
and  recipients  of  FmHA's  financial 
assistance  at  all  levels  will  decrease  the 
Agency's  vulnerability  due  to 
noncompliance  with  recently  enacted 
Civil  Rights  legislation.  Also  includes 
section  504  of  the  Rehabilitation  Act 
of  1973. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  00/00/00 

Interim  Final  Rule  00/00/00 

Final  Action  00/00/00 

Final  Action  Effective  00/0000 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington,  DC 
20250.  202  720-9744 

RIN:  0575-AA83 


371.  PLANNING  AND  PERFORMING 
SITE  DEVELOPMFNT  WORK 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301 

CFR  Citation:  7  CFR  1924-C 

Legal  Deadline:  None 

Abstract  Under  HR  5334  the  Secretary 
is  authorized  to  accept  locally  approved 
subdivisions.  This  regulation  will  be 
amended  to  no  longer  require  approval 
of  individual  subdivisions  before 
FmHA  loans  are  approved  within  the 
subdivision.  Instead,  there  will  be 
individual  site  approval  requirements. 
The  cost  of  implementing  the  changes 
would  include  procedure  development, 
training,  and  development  of  forms. 
The  benefits  would  be  thai  FmHA  site 
requirements  would  be  consistent  with 
HUD  and  VA. 

Timetable: 


Action 


Date 


FR  Cite 


08/19/94    59  FR  42778 
10/18/94 


NPRM 

NPRM  Comment 
Period  End 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AA88 

372.  HOUSING  FOR  RURAL 
HOMELESS  AND  MIGRANT 
FARMWORKERS;  POLICIES, 
PROCEDURES,  AND 
AUTHORIZATIONS 

Legal  Authority:  42  USC  i486 

CFR  Citation:  7  CFR  1944-H  (New) 

Legal  Deadline:  Final,  Statutor)-,  March 
28,  1991. 

Abstract  This  regulation  provides  for 
the  eligibility  of  the  rural  homeless  and 
migrant  farmworkers  under  Section  516 
Farm  Labor  Housing  Program. 
Regulations  are  being  drafted  to 
implement  this  provision  of  the  law 
which  will  provide  short  term 
occupancy  housing  for  these 
individuals. 

Timetable: 


Action 


Date 


FR  Cite 


Proposed  Rule  Stage 


NPRM 

NPRM  Comment 
Period  End 


02/00/95 
04/00/95 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

lIndpt*»rminM 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Chris  Goettelmann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB14 

373.  MANAGEMENT  OF  HAZARDOUS 
SUBSTANCES 

Legal  Authority:  PL  96-510;  PL  94-580; 

PL  94-469;  PL  92-500 

CFR  Citation:  40  CFR  300;  40  CFR  260; 
40  CFR  700;  40  CFR  400 

Legal  Deadline:  None 

Abstract:  There  are  a  number  of  federal 
environmental  statutes  which  govern 
the  management  of  hazardous 
substances,  materials  and  wastes.  At 
the  present  time,  FmHA  does  not  have 
implementing  regulations  for  these 
federal  statutes.  The  development  of 
implementation  procedures  for 
managing  hazardous  substances  is 
necessary  to  insure  consistency  in 
compliance  with  Federal,  as  well  as 
State  environmental  statutes,  and  to 
develop  appropriate  "due  diligence" 
policies  to  minimize  the  Agency's 
liability  with  regard  to  environmental 
cleanups  of  hazardous  waste  in  loan 
processing/servicing  and  property 
management  activities.  FmHA  has 
approximately  3,500  inventory- 
properties.  FmHA  cannot  be  certain 
how  many  of  these  inventory  properties 
will  require  hazardous  waste  cleanup 
prior  to  sale. 

Timetable: 


Action 


Date  FR  Ote 


NPRM  12/00/94 

NPRM  Comment         02/00/95 
Penod  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Chris  Goettelmann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
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Proposed  Rule  Stage 


6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB18 


374.  HOUSING  PRESERVATION 
GRANTS  FOR  REPLACEMENT  OF 
HOUSING 

Legal  Authority:  42  USC  1490m 

CFR  Citation:  7  CFR  1944  subpart  N 

Legal  Deedline:  None 

Abstract:  The  Housing  Preservation 
Grant  program  will  be  expanded  to 
include  Housing  Preservation  Grant 
funds  to  be  used  for  replacement 
housing.  Funds  will  be  used  to  provide 
loans  or  granu.  not  to  exceed  $15,000 
per  unit,  to  owners  of  single  family 
housing  to  replace  existing  bousing  if 
repairs  or  rehabilitation  of  the  housing 
is  not  practicable  and  the  owner  of  the 
housing  is  unable  to  afford  a  loan 
under  Section  502  for  replacement 
housing. 

timetable: 


Aetlen 


Oala 


FR  Cita 


NPRM  OOfOOMi 

NPRM  Comment         00/00/00 
Parted  End 

Small  Entttlee  Affected:  Organizations 

Government  Levels  Affected:  Local 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB43 


375.  LOANS  TO  INDIAN  TRIBES  AND 
TRIBAL  CORPORATIONS 

Legal  Auttwrtty:  7  USC  1989:  16  USC 
1005,  5  USC  301 

CFR  atation:  7  CFR  1942  subpart  F: 
7  CFR  1823;  7  CFR  2.23;  7  CFR  2.70 
Legal  Deadline:  None 

Abstract  This  action  will  update  the 
loan  making  and  servicing 
responsibilities  for  Indian  Land 
Acquisition  loan  reserve  accounts  and 
loan  security  issues.  Weaknesses 
identified  by  OIG  in  past  audits  will 
be  addressed. 

Timetable:    

Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 
PenodEnd 


11/0(y94 
12AXV94 


SmaH  EntMee  Affected:  Businesses. 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture. 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB44 

376.  ELIMINATION  OF 
CONSOLIDATION  OF  LOANS 

Legal  Authority:  7  USC  1989 

CFR  Citation:  7  CFR  1951 

Legal  Deadline:  None 

Abstracts  This  rule  is  necessary  to 
eliminate  consolidation  as  a  servicing 
action  for  insured  farm  loans.  This 
action  is  taken  as  a  result  of  the  new 
requirements  under  the  1990  FACT  Bill 
regulation  and  the  Federal  Credit 
Reform  Act  (FCRA)  which  have  made 
loan  consobdation  increasingly  more 
difncult  and  costly.  Elimination  of 
consolidation  will  not  eliminate  an 
essential  tool  for  servicing  delinquent 
accounts  or  reduce  program  benefits  to 
borrowers. 

Timeta(>le: 


Action 


FR  ate 


NPRM  00/00/00 

NPRM  Comment         00/00/00 
Penod  End 

Small  Entitiee  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB46 

377.  OFFSETS  OF  FEDERAL 
PAYMENTS  TO  FMHA  BORROWERS 

Legal  Authority:  7  USC  1989;  42  USC 
1480:  5  USC  301 

CFR  Citation:  7  CFR  195 1-C;  7  CFR 
2.23:  7  CFR  2.70 

Legal  Deedline:  None 

Abstract  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  regulations  on  offsets  of 
Federal  payments  to  FmHA  borrowers 


by  removing  repetitious  directions  and 
ambiguous  guidance  used  by  FmHA 
field  offices  to  determine  salary  offset 
feasibility.  The  intended  effect  of  this 
action  is  to  add  further  guidance  on 
salar>-  offset  eligibility  criteria  and  to 
clarify  the  language  of  the  regulations. 
The  additional  guidance  provided  by 
these  proposed  revisions  will  help  to 
increase  delinquent  debt  collection.  If 
no  revisions  are  made,  it  could  result 
in  reduced  collections  using 
administrative.  salar\-  and  IRS  offset. 

Timetable: 

Action Date  FR  Cits 

NPRM  00/00/00 

NPRM  Comment         00/00/00 

Period  End 
Final  Action  00/00/00 

Final  Action  Effective  00/00/00 

Small  Entitiee  Affected:  Businesses, 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration.  Room 
6348  South  Building.  Washington,  DC 
20250.  202  720-9744 

RIN:  0575-AB55 


378.  REVISION  TO  PLANNING  AND 
PERFORMING  CONSTRUCTION  AND 
OTHER  DEVELOPMENT  AND 
RELATED  CONSTRUCTION  SECTIONS 
OF  OTHER  FMHA  REGULATIONS 

Legal  Authority:  42  USC  7701  et  seq: 
PL  95-124;  EO  12699 

CFR  Citation:  7  CFR  1924-A;  7  CFR 
1942-A:  7  CFR  1942-C;  7  CFR  1948-C; 
7  CFR  1980-E:  7  CFR  1980-G:  7  CFR 
1944 

Legal  Deadline:  Final.  Statutor)'. 
September  15,  1994.  Other,  Statutor>-, 
February  28.  1995. 
Executive  Order  12699  requires 
agencies  to  plan  and  initiate  by 
February  1,  1993,  measures  to  assure 
appropriate  consideration  of  Seismic 
Safety. 

Abstract  The  Earthquake  Hazards 
Reduction  Act  of  1977  (PL  95-124.  42 
USC  7701  et  seq.)  was  passed  to  reduce 
the  risk  of  personal  injury  and  property 
damage  6x)ra  earthquakes  through  the 
establishment  and  maintenance  of  an 
effective  earthquake  hazards  reduction 
program.  Executive  Order  12699  (EO) 
"Seismic  Safety  of  Federal  and 


USDA— FmHA 


Proposed  Rule  Stage 


Federally  Assisted  or  Regulated  New 
Building  ConsMuction"  requires  all 
Federal  agencies  to  ensure  that  new 
Federally  assisted  buildings  are 
designed  and  constructed  in  accord 
with  appropriate  seismic  design  and 
construction  standards.  Each  agency  is 
responsible  for  issuing  or  amending  its 
regulations  or  procedures,  planning  for 
implementation  through  its  own  budget 
process,  and  regularly  reviewing  its 
regulations  and  procedures.  The  impact 
on  National  economic  growth  is 
considered  to  be  negligible.  For  the 
typical  FmHA/RDA  funded  new 
building,  the  additional  cost  associated 
with  this  requirement  (1  to  2  percent 
of  the  total  construction  cost)  is 
expected  to  be  well  worth  the  benefits 
gained. 

Timetal>le: 


Action 


Date         FR  Cite 


NPRM  04AXV95 

NPRM  Comment         06/00/95 
Period  End 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB59 

379.  ENVIRONMENTAL  PROGRAM 

Legal  Authority:  PL  91-190 

CFR  Citation:  7  CFR  1940 

Legal  Deadline:  None 

Abstract  Section  1940.311  of  FmHA 
Instruction  1940-G,  Environmental 
Program,  describes  certain  utility 
systems  which  meet  the  criteria  for 
environmental  review  using  the  format 
for  a  Class  I  environmental  assessment. 
There  has  been  some  confusion  as  to 
what  constitutes  a  "substantial 
increase"  in  withdrawal  or  discharge, 
and  there  has  also  been  some  confusion 
as  to  what  criteria  should  be  used  when 
calculating  a  50,000  gallon  per  day 
withdrawal  from  surface  or 
groundwater.  It  is  expected  that  the 
effect  of  this  action  will  be  eUminate 
this  unnecessary  confusion,  and  reduce 
documentation  and  paperwork  on  the 
part  of  FmHA  employees  in  the 
preparation  and  review  of  Class  I 
enviroiunental  assessments  ba.sed  on 
these  sections. 


Timetable: 


Action 


Date 


FR  ate 


NPRM  00/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB64 

380.  SECURITY  SERVICING  FOR 
MULTIPLE-FAMILY  HOUSING  LOANS 

Legal  Authority:  7  USC  1980;  4i  USC 
1480;  5  USC  301;  7  CFR  2.23;  7  CFR 
2.70 

CFR  Citation:  7  CFR  1965-B 

Legal  Deadline:  None 

Abstract  Section  1965.85  of  FmHA 
Instruction  1965-B  requires  that  each 
delinquent  MFH  account  be  classified 
on  a  delinquency  report  in  addition  to 
the  preparation  of  a  detailed  servicing 
plan.  Since  the  plan  also  includes  the 
reason  for  the  delinquency  and  the 
plans  for  resolving  the  problem,  the 
classiflcation  is  a  duplication  of  work. 
We  propose  to  eliminate  the  classifying 
of  the  account  with  this  revision.  The 
only  alternative  would  be  to  continue 
classifying  delinquent  accounts.  The 
deletion  of  this  requirement  would 
result  in  reduced  burden  for  District 
Offices  and  State  Offices.  Exhibit  A  to 
FmHA  Instruction  is  being  revised  to 
clarify  completion  instructions  and  to 
provide  uniformity  required  by  the 
Internal  Revenue  Service. 

Timetable: 


Action 


Date  FR  ate 


09/04/90    55FR3S907 
11/03/94    55  FR  35907 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Final  Action  Effective  00/00/00 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact:  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Fanners  Home  Administration,  Room 
6348  South  Building.  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB73 


381.  SMALL  FARMER  OUTREACH 
TRAINING  AND  TECHNICAL 
ASSISTANCE  PROGRAM 

Legal  Authority:  PL  101-624;  7  USC 
2279;  7  USC  1989;  5  USC  301;  7  CFR 
2.23;  7  CFR  2.70 

CFR  Citation:  7  CFR  1943-C 

Legal  Deadline:  None 

At>stract  The  subpart  is  being  added 
to  meet  the  objectives  of  the  Small 
Farmer  Outreach  Training  and 
Technical  Assistance  Program  which 
will  allow  the  Farmers  Home 
Administration  to  fund  cooperative  and 
other  agreements  or  enter  into  a 
Memorandum  of  Understanding  unth 
1890  or  other  eligible  educational 
institutions  or  community  based 
organizations.  (1890  Colleges  and 
Universities  -  Black  Land  Grant 
Colleges  established  under  the  1890 
Morrill  Act.) 

Timetable: 


Action 


Oats 


FR  ens 


NPRM  0O«XVO0 

NPRM  Comment         00/00/00 
Period  End 

Small  Entities  Affected:  Organizations 

Government  Levals  Affected:  State 

Agency  Contact  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB74 

382.  REORGANIZATION  PLANS 
UNDER  FEDERAL  BANKRUPTCY 
CODES 

Legal  Authority:  7  USC  1989 

CFR  Citation:  7  CFR  1924;  7  CFR  1951; 
7  CFR  1956;  7  CFR  1962 

Legal  Deadline:  None 

Abstract:  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
amend  its  insured  loan  servicing 
regulations  to  provide  additional 
guidance  to  field  offices  for  the 
servicing  of  borrowers  accounts  who 
file  Chapters  11,  12.  or  13  bankruptcy. 
This  action  is  necessary  as  the  present 
regulations  provide  very  little 
information  on  this  subject.  The 
intended  effect  is  to  have  a  more 
uniform  and  standard  system  for 
servicing  these  types  of  bankruptcies. 


UMI 
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USOA-fmHA 


Proposed  Rule  Stage 


TInMliMK 


Adton 


fM  on* 


NPRM 

NPRM  Comment 
Period  Efxl 


00/0(VOO 
0(VDO/00 


Small  EntittM  Affected:  Undetermined 

Government  Levels  Affected: 
Undetennined 

Agency  Contact  Chris  Goettebnann. 
Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Ffonie  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-0744 

RIN:  0575-AB76 


383.  COMMUfNTY  FACHJTY  LOANS: 
RECREATION  AND  TOURISM 

Legal  Authority:  7  USC  1932  note;  12 
use  301;  7  CFR  2.23;  7  CFR  2.70:  7 
USC  1989;  42  USC  1480;  7  USC  301; 
16  USC  1005 

CFR  Citation:  7  CFR  1980:  7  CFR  1942; 
7  CFR  1948 

Legal  Deadline:  None 

Abatract:  The  existing  regulations  for 
RDA's  Community  Facility  Loan 
Program.  Business  and  Industry  Loan 
Program  and  Intermediary  Relending 
Program  all  prohibit  loans  for 
recreatiooal  facilities.  Recognizing  that 
recreation  and  toiuism  can  be  an 
important  tool  for  economic 
development  in  some  rural  areas.  RDA 
is  proposing  to  remove  the  prohibition 
on  loans  for  such  facilities  from  all 
three  programs.  This  will  allow  the 
three  programs  to  be  potential  sources 
of  financing  for  rural  recreational 
facilities  when  other  program 
requirements  are  met. 

Timetable: 


FR  on* 


NPRM 

NPRM  Comment 
Penod  End 


OQ/OOtX) 

00/00^ 


Small  Entities  Affected:  None 
Government  Levels  Affected:  Local 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture. 
Farmers  iiome  Administration.  Room 
6348  South  Building.  Washington,  DC 
20250.  202  720-0744 

RIN:  0575-AB78 


384.  RURAL  HOUSING  VOUCHER 
PROGRAM 

Legal  AuthorHy:  42  USC  I490r 

CFR  Citation:  7  CFR  1944-0 

Legal  Deadline:  None 

Abstract  This  reeulation  will 
implement  a  rural  housing  voucher 
program  in  accordance  with  Section 
542  of  the  Housing  Act  of  1949.  The 
Agency  propoaea  to  provide  funds  to 
grantees  to  as^st  very  low-income 

Eersons  and  families  to  afford  rental 
ousing  in  rural  areas  and  by  assisting 
such  famibes  pay  rent  for  decent,  safe 
and  sanitary  housing.  Grantees  will  be 
selected  on  a  competitive  basis  and 
fuadad  for  a  5  year  period.  Assistance 
will  include  an  administrative  fee  for 
the  grantee  and  cover  the  difference  in 
tenants'  rent  between  Agency 
determined  market  rent  and  30  percent 
of  the  family's  adjusted  income. 
Priority  and  fund  distribution  will 
consider  subsidy  needs  of  currently 
build  and  operating  rural  rental 
bousiof  financed  under  Section  515. 


Action 


Data 


FRCile 


ootxvoo 
ocvoo/oo 


NPRM 

NPRM  Comment 
Penod  End 

SmaN  Entities  Affected:  Organizations 

Government  Levels  Affected:  Local. 

Tribal 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Fanners  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB79 

385.  DEBT  SETTLEMENT 

l-egal  Autftority:  7  CFR  2.23;  7  CFR 
2.70  * 

CFR  Citation:  7  CFR  1956-8 

Legal  Deadline:  None 

Abstract  The  Regulation  is  being 
revised  to  emphasize  effective  debt 
collection  through  administrative 
offsets,  pursuing  judgments,  and 
making  borrowers  more  accountable  for 
the  debt. 

Timetable:       

Action 


FR  cm 


NPRM 

NPRM  Coovnent 
Penod  End 


12AXy94 
02AXV95 


SmaN  Entitles  Affected:  None 
Government  Levels  Affiled:  None 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture. 
Fanners  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250.  202  720-0744 

RIN:  0575-AB80 

386.  DECtSiON  TO  LJCXJIDATE 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301;  PL  100-387;  7  CFR 
2.23;  7  CFR  2.70;  PL  101-82 

CFR  Citation:  7  CFR  1980 

Legal  Deadline:  None 

Abstract:  The  Agency  proposes  to 
amend  its  regulations  and  appropriate 
Lenders  Agreement.  Form  FmHA  449- 
35.  to  clarify  the  circumstances  and  to 
establish  a  timeframe  under  which  the 
decision  to  Uqtiidate  Hall  be  made.  The 
intended  effect  is  to  provide  three 
independent  criteria  to  serve  as  the 
basis  for  determining  when  the 
decision  to  liquidate  should  occur.  The 
anticipated  benefit  will  be  that 
Uquidations  will  occur  more  uniformly 
when  the  three  criteria  are  met.  This 
will  provide  more  guidance  to  the 
lender  regarding  how  to  proceed  when 
all  other  workout  situations  have  been 
exhausted. 

Timetable: 


Action 


FR  Cite 


NPRM  00/00/00 

NPRM  Comment         OOAXVOO 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250.  202  720-9744 

RIN:  0575-AB81 

387.  COMMUNITY  FACIUTY  LOANS 

Legal  Authority:  PL  103-129 

CFR  Citation:  7  CFR  1942-A 

Legal  OeadUne:  Final.  Statutor)'.  May 

31.  1994. 

Prohibition  regarding  electric  service 

contained  in  P.L.  103-129  must  be 

implemented  within  six  months  of 

11/01/93. 


USDA— fmHA 


Abstract  The  revised  regulations  will 
implement  a  provision  of  the  Rural 
Electrification  Administration  Loan 
Restructuring  Act  of  1993,  that 
prohibits  a  condition  for  assistance 
under  any  RDA  program  be  a 
requirement  that  the  recipient  of  such 
assistance  accept  or  receive  electric 
service  from  any  particular  utility, 
suppber,  or  cooperative.  In  addition,  a 
proposed  change  in  the  security 
requirements  for  loans  seciired 
primarily  by  revenue  made  to  construct 
or  improve  soUd  waste  facilities  is 
being  made.  There  will  be  no 
significant  costs  associated  with  this 
action.  The  benefits  will  be  in  the  form 
of  loan  and  grant  funds  available  to 
rural  communities  through  the 
programs. 

Tlmetat>le: 


Action 


Date  FR  CHa 


08/19/94    59  FR  42783 
10/18/94 


NPRM 

NPRM  Comment 
Period  End 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  Local 

Agency  Contact  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB82 

38a  INTERMEDIARY  RELENDfNG 
PROGRAM  REWRITE 

Legal  Autftority:  7  USC  1932  note;  5 
USC  301;  7  CFR  2.23;  7  CFR  2.70 

CFR  Citation:  7  CFR  1948 

Legal  Deadline:  None 

Abstract  This  regulatory  package  is  an 
Initiative  to  enhance  the  program 
through  revisions  based  on  experience 
with  operation  of  the  program.  The 
primary  changes  under  consideration 


Action 


Data 


FR  Cita 


Interim  FinaJ  Rule  to    05/12/94    59  FR  24635 

raise  loan  iimil  from 

2  million  to  4  million 
NPRM  00/00/00 

NPRM  Comment  00/00/00 

Period  End 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Additional  Information:  ABSTRACT 
CONT:  and  provide  for  streamlined 
subsequent  loan  appUcations.  (11) 
Adjust  the  priority  point  scoring 
system.  (12)  Provide  gtiidelines  for 
FmHA  concurrence  in  proposed  loans 
to  ultimate  recipients. 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture. 


Proposed  Rule  Stage 


include  the  following:  (1)  Provide 
clarifications  as  to  which  requirements 
apply  only  to  FmHA  IRP  loan  funds 
and  -which  apply  to  everything  in  the 
IRP  revolving  hind.  (2)  Authorize 
FmHA  State  Offices  to  accept  and 
process  applications.  (3)  Clarify 
conditions  under  which  an 
intermediary  that  does  not  have  lending 
experience  may  quaHfy,  (4)  Provide  that 
proposed  intermediaries  that  are 
delinquent  on  a  Federal  debt  are  not 
eligible,  (5)  Authorize  loans  for 
refinancing  and  prohibit  loans  for 
bousing,  (6)  Provide  general  guidelines 
for  interest  rates  and  terms  of  loans  to 
ultimate  recipients,  (7)  Provide  that 
intermediaries  may  receive  a  series  of 
subsequent  loans  of  up  to  $1  milUon 
each  and  raise  the  ceiling  on  loans  to 
an  ultimate  recipient  to  $250,000,  (8) 
Provision  for  a  reserve  for  bad  debts 
of  15  percent  of  the  intermediary's 
portfolio,  (9)  Allow  intermediaries  to 
draw  up  to  25  percent  of  their  loan 
at  loan  closing,  (10)  Revise  appUcation 
requirements  to  eUminate  some  items, 
provide  more  detail  (cont) 

Timetable: 


Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
2Q250,  202  720-9744 

RIN:  0575-AB83 


389.  •  SPEaAL  DISASTER  SET-ASIDE 
PROGRAM;  FRUIT  AND  NUT  TREES 

Legal  Authority:  7  USC  1989 

CFR  Citation:  7  CFR  1945-D 

Legal  Deadline:  None 

Abstract  The  Farmers  Heme 
Administration  (FmHA  proposed  to 
make  an  administrative  change  to  its 
emergency  loan  (EM)  regulations  by 
revising  E>diibit  D  to  include  all  fruit 
and  nut  trees.  By  including  fruit  and 
nut  trees,  future  advances  to  loan  funds 
can  be  disbursed  up  to  5  years  when 
loan  funds  are  used  to  rehabilitate 
and/or  reestablish  the  trees. 
Additionally,  the  limitation  on  the 
amount  of  physical  loss  will  not  exceed 
the  value  of  the  established  grove  (trees 
and  land),  as  appraised  on  the  day 
before  the  disaster  occurred,  or  1  year 
and  1  day  before  the  disaster 
designation  was  requested  by  a  State 
Governor  or  an  FmHA  State  Director, 
whichever  date  has  the  higher  value, 
minus  the  present  market  value  of  the 
land  and  any  remaining  trees. 

Timetable: 


Action 


Date  FR  Che 


NPRM  OO/OOrtX) 

NPRM  Comment         00/00/00 
Period  End 

Small  Entities  Affected:  Undetennined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Chris  Goettebnann, 

chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB86 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Farmers  Home  Administration  (FmHA) 


Final  Rule  Stage 


390.  RECAPTURE  OF  SECTION  502, 
RURAL  HOUSING  SUBSIDY 

Legal  Authority:  42  USC  1480;  5  USC 

301;  7  CFR  2.23;  7  CFR  2.70 

CFR  Citation:  7  CFR  1951.  subpart  I 

Legal  Deadline:  None 


Abstract  The  Farmers  Home 
Administration  (FmHA)  proposes  to 
revise  the  regulation  for  the  recapture 
of  subsidy  granted  on  Section  502  rural 
housing  loans.  This  action  will  simplify 
and  automate  the  calculation  process  in 
conjunction  with  the  purchase  of  a 


modem  commercial  off-the-shelf  loan 
servicing  system  with  escrow 
capability. 


UMI 
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Final  Rule  Stage 


TlmctablK 


Action 


Dal*  Pn  CIt* 


Proposed  Rula  1(y2Sm    56  FR  42087 

Final  Action  07/0(V95 

Small  Entities  Affected:  None 

Oovemment  Levels  Affected: 

Undetermined 

Agency  Contact  C3irii  Goettelmann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington,  IX 
20250.  202  720-9744 


RIN:  0575-AA29 


391.  DENY  CREDIT  TO  APPUCANTS 
DELINQUENT  ON  ANY  FEDERAL 
DEBT 

Legal  AutfH>rity:  7  USC  1989;  42  USC 
1480:  5  USC  301,  7  CFR  2.23;  7  CFR 

2.70 

CFR  Citation:  7  CFR  1910(a);  7  CFR 
1941(a);  7  CFR  1943(a);  7  CFR  1945(d): 
7  CFR  1980(b);  7  CFR  1943(b):  7  CFR 
182.1;  7  CFR  1942-A;  7  CFR  1942-C:  7 
CFR  1942-G;  7  CFR  1942-H;  7  CFR 
1942-1;  7  CFR  1942-J;  7  CFR  1942-K; 
7  CFR  1944-A 

Legal  Deadline:  None 

Abstract:  O.MB  Circular  A-129  dated 
November  25,  1988,  recommends  that 
the  processing  of  applications  for 
Federal  direct  loans  be  suspended  and 
require  private  lenders  to  suspend 
processing  of  loan  guarantee 
applications  when  an  applicant  is 
found  to  be  delinquent  on  a  Federal 
debt.  The  Federal  Debt  Collections 
Procedures  Act  of  1900  also  requires 
that  credit  be  denied  if  an  outstanding 
judgment  lien  obtained  by  the  United 
States  in  a  Federal  Court  (other  than 
the  United  States  Tax  Court),  which  has 
been  recorded,  is  found. 

Timetable: 

Acoon 


FR  CHe 


05A>4/94    56  FR  23018 
07/15/94    59  FR  2318 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  OO/OO/OO 

Small  Entities  Affected:  Businesses. 
Organizations 

Govemnoent  Levels  Affected:  Federal 
Additional  Information:  Item  7  (Cont.) 
1944-D.  E,  and  ];  1948-B  and  C;  1951- 
E;  1980-E,  C.  and  I 

Agency  Contact:  Chris  Goettelmann, 

Chief,  Regulations  Analysis  and  Control 


Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250,  202  720-9744 

BIN:  0575-AA66 


392.  SERVICINQ  CASES  WHERE 
UNAUTHORIZED  LOAN  OR  OTHER 
FINANCIAL  ASSISTANCE  WAS 
RECEIVED— MULTIPLE  FAMILY 
HOUSING 

Legal  Authority:  5  USC  301;  PL  93-357; 
42  USC  1480;  42  USC  2942 

CFR  Citation:  7  CFR  1951,  subpart  N; 
7  CFR  2.70 

Legal  Deadline:  None 

Atwtract:  General  revision  to  keep  the 
regulation  current  with  the  clariHcation 
of  policy  and  incorporation  of  changes 
regarding  automated  processing  of 
payments. 

Timetak>le: 


of  the  Agricultural  Credit  Act  of  1987. 
Subsequently  passage  of  the  1990  Farm 
Bill  P.L.  101-624  required  further 
changes  to  appeals  involving  the  sale 
of  inventory  property  classiHed  as 
suitable  farmland.  These  changes 
superseded  those  made  in  the  interim 
rule.  Those  changes  were  published  in 
the  Federal  Register  as  an  interim  rule 
on  April  30,  1992,  Vol  57  No.  84  page 
18612  (see  RIN  0575-AA91). 

^ 


Action 


FR  ate 


11/19/91    56  FR  58325 
01/21/92    56  FR  58325 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Public  Compliance  Cost  Initial  Cost: 
$5,800;  Yearly  Recurring  Cost:  $5,800; 
Base  Year  for  Ekillar  Estimates:  1995 

Sectors  Affected:  None 

Agency  Contact:  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AA69 


393  ADVERSE  DECISIONS  AND 
ADMINISTRATIVE  APPEALS;  FMHA 
INSTRUCTION  1900-B 

Legal  Authority:  7  USC  1989;  42  USC 
1480:  5  USC  301:  7  CFR  2.70 

CFR  Citation:  7  CFR  1900  subpart  B 

Legal  Deadline:  None 

Abstract:  The  Agency  published  an 
interim  rule  amending  FmHA 
Instruction  1900-B  to  provide  for  multi- 
party appeals  involving  the  sale  of 
suitable  farmland  to  eligible  applicants 
and  denials  of  leaseback/buyback  and 
homestead  protection  rights.  These 
changes  were  a  result  of  Section  611 


Timetable: 
Action 


Data  FR  Cite 


Interim  Final  Rule 
Final  Action 


04/30/92    57  FR  18612 
00/00/00 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AA70 


394.  FARMER  PROGRAMS 
GUARANTEED  INTEREST 
ASSISTANCE  PROGRAM 

Legal  Authority:  7  USC  1989;  42  USC 

1480:  5  U.SC  301 

CFR  Citation:  7  CFR  1980(a);  7  CFR 
1980(b):  7  CFR  1980(d);  7  CFR  1980(e); 
7  CFR  1980(g);  7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  None 

At>stract  This  regulation  will  provide 
for  a  government  subsidy  to  lenders  tor 
interest  rates  for  guaranteed  Farmer 
Programs  loans  so  the  borrower  will  be 
paying  interest  rates  for  guaranteed 
loans  that  are  similar  to  insured  loans. 
This  should  provide  an  incentive  for 
using  the  guaranteed  loan  program.  The 
potential  cost  to  the  Government  will 
be  reduced  as  the  Government  wilj 
only  pay  a  lender  up  to  90  percent  of 
the  losses  on  loans  and  only  part  of 
the  interest  rate  rather  thami  loaning  a 
borrower  the  full  amount  of  the  loan 
and  paying  an  investor  the  full  cost  of 
the  Government  borrowing  the  money 
for  an  insured  loan.  The  Iwnefit  is  that 
the  borrower  will  be  paying  an  interest 
rate  for  guaranteed  loans  that  is 
comparable  to  that  for  insured  loans. 


USDA— FmHA 


Final  Rule  Stage 


Tlmetat>le: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 

02)28/91 

56  FR  8258 

Interim  Final  Rule 

04/29/91 

56  FR  8258 

Comment  Period 

End 

Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AA80 


395.  SECTION  502  RURAL  HOUSING 
LOAN  POUCIES,  PROCEDURES,  AND 
AUTHORIZATIONS  (DEFERRED 
MORTGAGE  PROGRAM) 

Legal  Authority:  42  USC  1480;  5  USC 

301 

CFR  Citation:  7  CFR  1944-A:  7  CFR 
1951-G 

Legal  Deadline:  None 

Abstract:  This  regulation  is  being 
amended  to  include  a  mortgage      • 
payment  deferral  program  to  enable  the 
Agency  to  assist  a  greater  number  of 
very  low-income  families.  The  Program 
is  intended  to  provide  additional 
assistance  to  those  families  who  can 
not  aR^ord  the  costs  of  homeownership 
with  full  interest  credit  benefits. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        08/23/91    56  FR  41764 
Next  Action  UrxJetermir>ed 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  The  effective 
date  of  the  law  is  April  1,  1991. 

Agency  Contact  Chris  Goettelmann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Ffurmers  Home  Admimstration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AA87 


396.  FARMER  PROGRAM  ACCOUNT 
SERViaNG  POLICIES  FOR  SECTION 
1816  AND  OTHER  RELATED 
SECTIONS  FOR  THE  "1990  FACT 
ACT" 

Legal  Authority:  PL  101-624,  sec  1816; 
7  USC  1989:  42  USC  1480;  5  USC  301; 
PL  102-554,  sec  10;  PL  102-554,  sec  23 

CFR  Citation:  7  CFR  1900  subpart  B; 
7  CFR  1924  subpart  B;  7  CFR  1951 
subpart  S;  7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  None 

Abstract  Provisions  of  the  Food, 
Agriculture,  Conservation  and  Trade 
Act  of  1990,  as  they  affect  the  Fanners 
Home  Administration's  Farmer 
Programs,  plus  relevant  provisions  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1990.  In  addition,  the  Agricultural 
Credit  Act  of  1992  provided  that  in 
extraordinary  ciromistances,  the  State 
Director  could  extend  the  60-day  time 
period  for  submitting  an  application  for 
Farmer  Programs  Loan  Servicing  (RIN 
0575-AB42,  published  as  an  interim 
rule,  March  23.  1993,  58  FR  15417). 
RIN  0575-AB42  wrill  be  combined  into 
RIN  0575-AA91;  and  one  final  rule  will 
be  published. 

Timetable: 


Action 


Date  FR  ate 


10/23/91    56  FR  54970 
11/22/91    56  FR  54970 


NPRM 

NPRM  Comment 

Period  End 

Interim  Final  Rule        04/30/92    57  FR  18612 
Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Agency  Contact:  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AA91 

397.  AGRICULTURAL  RESOURCE 
CONSERVATION  DEMONSTRATION 
PROGRAM 

Legal  Authority:  7  USC  1989;  7  USC 
4201;  42  USC  1480;  5  USC  301 

CFR  Citation:  7  CFR  1980,  subpart  J; 
7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  None 

Abstract  The  FACT  Act  as  amended, 
authorized  a  demonstration  program  to 


preserve  our  national  farmland 
resources  for  future  generations.  The 
program  provides  for  Federal 
guarantees  of  timely  payments  of 
principal  and  interest  due  for  10  years 
and  substantial  interest  assistance  on 
loans  made  to  States  and 
instrumentalities  of  States.  A  number 
of  States  currently  have  programs  in 
which  the  State  purchases  development 
rights  from  fanners  so  the  farmland  is 
not  developed.  The  program  was 
fashioned,  to  some  extent,  after  several 
of  these  programs.  States  are  required 
to  share  in  tibis  effort  by  contributing 
an  amount  equal  to  at  least  half  the 
amount  of  the  loan  guaranteed  by 
FmHA.  Each  eligible  State  may  receive 
up  to  $10  million  in  guarantees  per 
fiscal  year.  Loan  funds  may  be  invested 
by  the  borrower  to  increase  the  capital 
available  for  fannland  preservation. 

Timetable: 


Action 


Date 


FR  one 


Interim  Final  Rule        02/04/92    57  FR  4336 
Final  Action  00/00/00 

Final  Action  Effective  00/00/00 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  Published  in 
the  Federal  Register  as  an  Interim  Final 
Rule  (57  FR  4336-4350). 

Agency  Contact  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Fanners  Home  Administration.  Room 
6348  South  Building.  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-ABOl 

39&  IMPLEMENT  SECTICW  1818 
(BORROWER  TRAINING)  OF  THE 
FOOD  AGRICULTURE, 
CONSERVATION,  AND  TRADE  ACT 
OF  1990  (FACT  ACT) 

Legal  Authority:  PL  101-624.  sec  1818 

CFR  Citation:  7  CFR  1910  subpart  A; 
7  CFR  1943  subpart  B;  7  CFR  1924 
subpart  B;  7  CFR  1941  subpart  A;  7 
CFR  1945  subpart  D;  7  CFR  1943 
subpart  A;  7  CFR  1951  subpart  S;  7 
CFR  1980  subpart  B;  7  CFR  1962 
subpart  A;  7  CFR  1965  subpart  A 

Le§al  Deadline:  None 

Abstract  Regulations  are  needed  to  set 
forth  the  curriculum  and  process  to 
train  FmHA  borrowers. 


UMI 


UMI 
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Final  Rule  Staoe 


Action 


Oali         FR  cm 


11/2S/S2    57  FR  56473 
12/28«2    57  FR  56473 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rute        12/3(V93   58  FR  69190 
Final  Action  Effective  03AXV95 

Small  Entitles  Affected:  Businesses 

Qovemment  Levels  Affected:  Federal 

Agency  Contact  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Fanners  Home  Administration.  Room 
6348  South  Building.  Washington,  DC 
20250.  202  720-9744 

RIN:  0575-AB13 

399.  RURAL  HOUSING  GUARANTEED 
LOANS 

Legal  AuttKMlty:  7  IJSC  1989;  42  use 
1480;  5  use  301 

CFR  Citation:  7  CFR  1980  subpart  D; 
7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  None 

Abstract  Revise  existing  Guaranteed 
Loan  Regulations  to  make  minor 
corrections  and  additions  for 
clarification  purposes. 

Timetable: 


Action 


Dels  FR  CNs 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 


04^28/92  57  FR  17858 

C5/28/92  57  FR  17858 

09/-03/93  58  FR  46889 

11/02/93  58  FR  46889 

OO/OOAX) 


Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact  Chris  Goetlebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB15 


400.  SECTION  502  RURAL  HOUSING 
LOAN  POLICIES,  PROCEDURES.  AND 
AUTHORIZATIONS  (INTEREST 
CREDIT/EARNED  INCOME) 

Legal  Authority:  PL  101-508;  PL  101- 
201;  25  use  1480;  42  USC  1437;  EG 
12744 

CFR  Citation:  7  CFR  1944,  subpart  A 
Legal  Deadline:  None 


Abstract  The  definition  of  income  is 
being  revised  pursuant  to  the  Omnibus 
Budget  Reconciliation  Act  of  1990.  The 
regulations  are  being  revised  to  clarify 
that  the  interest  of  individual  Indians 
in  trust  on  restricted  land  shall  not  be 
considered  a  resource  in  determining 
eligibility.  Changes  are  being  made  to 
exclude  from  the  Agent  Orange 
settlement  fund  or  any  other  fund 
established  pursuant  to  the  settlement 
in  Agent  Orange  liability  litigation. 
Based  on  a  Supreme  Court  decision 
FmHA  is  deleting  the  public  posting 
that  require  county  supervisors  to  post 
on  the  bulletin  board  after  each 
selection  period  a  list  of  those 
applications  selected  and  notified  of 
the  processing  of  their  applications. 
The  county  supervisors  are  also 
required  to  review  the  SFH  applicants 
audited  or  most  recent  Federal  tax 
return.  The  interest  credit  regulation  is 
being  revised  to  remove  previous 
discrepancies. 

Timetable: 


Action 


Dele 


FR  CHs 


01/06/93    58FR507 
03rt)5/93    58FR507 


NPRM 

NPRM  Comment 
Period  End 

Next  Action  Undetefmined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Public  Compliance  Cost  Initial  Cost: 
$38,197;  Yearly  Recurring  Cost:  S38.197 

Agency  Contact  Chris  Goettelmann, 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB16 


401.  DISPOSITION  OF  INTERESTS  IN 
INDIAN  TRUST  LAND 

Legal  Autt>or<ty:  7  USC  1989;  42  USC  = 
1480;  5  USC  301 

CFR  Citation:  7  CFR  1955;  7  CFR  1965 

Legal  Deadline:  None 

Abstract:  Incorporate  requirements  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act,  Section  708, 
into  FmHA  Instructions  1955-A.  1955- 
B,  1955-C.  1965-B,  and  1965-C.  This 
law  prohibits  the  transfer  or  sale  of 
FmHA's  security  interest  in  Indian 
Trust  Land  to  anyone  except  an  eligible 
tribal  member,  the  tribe,  or  the  Indian 
Housing  Authority  serving  the  tribes. 


These  requirements  will  enhance  the 
opportunity  of  these  specific  entides  to 
become  homeowners,  thereby,  serving 
a  previously  underserved  area. 

TimetaIHe: 


Action 


Date 


FR  Ctte 


10/19/93    58  FR  53891 
12/17/93    58  FR  53891 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetem>ined 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Chris  Goettelmann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB17 

402.  GUARANTEED  LOAN 
PROGRAMS;  MONITORING  UQUID 
ACCOUNTS 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301 

CFR  Citation:  7  CFR  1980-A;  7  CFR 
1980-B;  7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  None 

Al>stract  Lenders  are  currently 
required  to  monitor  liquidated  accounts 
for  five  years.  This  regulation  will 
reduce  that  period  of  time  to  three 
years.  This  regulation  change  only 
affects  the  monitoring  of  guaranteed 
loan  accounts  in  which  a  final  loss 
claim  has  been  paid.  These  accounts 
will  be  monitored  by  lenders  for  three 
years  following  the  liquidation  for 
potential  future  recoveries. 

Timetable: 


Action 


Date 


FR  CHe 


05/05/94    59  FR  23173 
07/05«4    59  FR  23173 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Chris  Goettelmann. 
Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB29 


USDA— FmHA 


Final  Rule  Stage 


403.  FIVE-YEAR  APPUCANT  LOAN 
ELIGIBILITY  CERTIFICATION  BY 
COUNTY  COMMITTEE 

Legal  Authority:  PL  101-554,  sec  i? 

CFR  Citation:  7  CFR  1910-A;  7  CFR 
1941-A:  7  CFR  1943-A:  7  CFR  1943- 
B;  7  CFR  1980-B 

Legal  Deadline:  NPRM.  Statutory.  April 
30.  1993.  Final.  Statutory,  October  1, 
1993. 

Abstract  The  objecti\'e  of  this  action 
is  to  complete  a  final  action  for  S-year 
County  Committee  eligibility  for  Farmer 
Programs  loan  applications  (Except 
emergency  loan  applications).  The 
action  decrease  the  paperwork  required 
for  loan  applications,  and  reduce  the 
amount  of  time  needed  by  the  county 
Committee  to  review  loan  applications. 
The  action  is  required  by  Public  Law 
101-554  and  101-624.  No  additional 
costs  to  the  Government  or  to  the 
public  will  be  incurred  as  a  result  of 
this  action.  Government  costs  will  be 
reduced  because  County  Committee 
members  will  spend  less  time 
reviewing  applications. 

Timetable: 


Action 


Date 


FR  Ctte 


Interim  Final  Rute        08/25/93    58  FR  44745 

Final  Action  Effective   12/00/94 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Fanners  Home  Administration,  Room 
6348  South  Building,  Washington,  EX: 
20250.  202  720-9744 


RIN:  0575-AB32 


404.  IMPLEMENTATION  OF  CERTIFIED 
LENDER  PROGRAM 

Legal  Authority:  7  USC  1987;  42  USC 
1480;  5  use  301.  sec  15  and  18;  PL 
102-554 

CFR  Citation:  7  CFR  1980  subpart  A; 
7  CFR  1980  subpart  B;  7  CFR  2.23;  7 
CFR  2.70 

Legal  Deadline:  Final.  Statutor>', 
October  1,  1993.  Other.  Statutory.  April 
28.  1993. 

Sec  23  of  Pub.  L.  102-554,  requires  that 
interim  regulations  be  published  by 
April  28,  1993,  and  final  regulations 
published  by  October  1.  1993. 

Al>stract  Lenders  participating  in  the 
Guaranteed  Loan  Program  have  cited 


the  excessive  amount  of  paperwork  and 
time  required  to  apply  for  and  receive 
approval  on  guaranteed  loans  as  n 
deterrent  to  participation  in  the 
program.  The  Agency  assembled  a 
Guaranteed  Overview  Task  Force  to 
identify  specific  forms  and  regulations 
that  could  be  eliminated  or  revised 
without  increasing  the  risk  to  the 
Government.  Fewer  forms  and  a 
streamlined  process  will  reduce 
operating  costs  for  both  FmHA  and 
lenders.  Regulations  were  being  drafted 
when  a  law  was  passed  requiring  a 
Certified  Lender  Program,  along  with  a 
simplified  application  process  for 
guaranteed  loans  of  S50.000  or  less. 

Timetat>le: 


Action 


Date  FR  Cite 


Interim  Final  Rule        06/24/93   58  FR  34302 
Final  Action  Effective  09/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Additional  Information:  This  rule 
implements  section  18  of  the 
Agricultural  Credit  Improvement  Act  of 
1992  which  establishes  a  Certified 
Lender  Program  (CLP).  Farm  operating 
loans  and  farm  ownership  loans  are 
excluded  with  the  exception  of  non- 
farm  enterprise  activity  fi-om  the  scope 
of  Executive  Order  12372.  which 
requires  intergovernmental  consultation 
with  State  and  local  offices. 

Agency  Contact  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB33 


405.  1980-E  BUSINESS  AND 
INDUSTRIAL  LOAN  PROGRAM- 
AUDIT  REQUIREMENTS 

Legal  Autttority:  7  USC  1989;  42  USC 
1480;  7  USC  301 

CFR  Citation:  7  CFR  1980  subpart  E 

Legal  Deadline:  None 

At)Stract:  This  action  will  reduce  the 
biutlen  on  business  and  industry 
guaranteed  loan  program  borrowers  by 
revising  the  requirements  for  financial 
statements  and  allowing  our  borrowers 
to  provide  unaudited  financial 
statements  instead  of  audits. 

Timetat>le: 


Action 


Date 


FR  Cite 


Action 


FR  at* 


NPRM  Comment 

Period  End 
Final  Action 


05/27/94    59  FR  14371 

oo/oaoo 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture. 
Fanners  Home  Administration.  Room 
6348  South  Building.  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB37 

406.  1945-D  EMERGENCY  LOAN 
POUCIES,  PROCEDURES.  AND 
AUTHORIZATIONS-WAIVER  OF 
CROP  INSURANCE  FOR  CROPS 
PLANTED  FOR  HARVEST  IN  1992  AND 
1993 

Legal  Authority:  7  USC  1989;  7  USC 
301 

CFR  Citation:  7  CFR  1945-D:  7  CFR 
2.23;  7  CFR  2.70 

Legal  Deadline:  None 

At>8tract  The  Food,  Agricultural. 
Conservation  and  Trade  Act  of  1990 
(FACT  Act)  (PL  101-624),  as  amended, 
waived  the  requirement  for  losses  to 
the  1990  crop,  and  the  Dire 
Supplemental  Appropriations  Act' 
waived  it  again  for  1991  crop  losses. 
This  action  is  necessar>'  to  implement 
the  provisions  of  the  Supplemental 
Appropriations.  Transfers  and 
Rescissions  for  the  fiscal  year  ending 
September  30,  1992.  and  Other 
Purposes  Act  (PL  102-368  1992 
Supplemental  Appropriations  Act). 

Timetable: 


Action 


FR  ate 


Interim  Final  Rute        11/17/92    57  FR  54172 
Final  Action  Effective  09/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Sectors  Affected:  None 

Agency  Contact  Chris  Goettelmann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 


NPRM 


03/28/94   59  FR  14371      RIN:  0575-AB38 
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USOA— fmHA 


Final  Rule  Stage 


407.  INSURED  AND  GUARANTEED 
OPERATINQ  AND  FARM  OWNERSHIP 
LOAN  AND  RELATED  INSTRUCTIONS 
TO  IMPLEMENT  SECTIONS  4.  5.  7,  8. 
9,  AND  19  OF  THE  AGRICULTURAL 
CREDIT  IMPROVEMENT  ACT  OF  1992 

Legal  Authority:  PL  102-554 

CFR  Citation:  7  CFR  1910;  7  CFR  1924; 
7  CFR  1941;  7  CFR  1943;  7  CFR  1945; 
7  CFR  1960;  7  CFR  1955 

Lagal  DaadUna:  Final.  Statutory, 
October  1.  1993.  Other.  Statutory.  April 
28.  1993. 

Sec  23  of  Pub.  L.  102-554,  requires  that 
interim  regulations  be  published  by 
April  28,  1993.  and  final  regulations 
published  by  October  1.  1993. 

Abstract  The  law  was  enacted  to  assist 
beginning  farmers  and  ranchers  in 
getting  started  in  a^icuttiu^.  The  1987 
Census  of  A^cuhure  indicated  an 
increase  of  20.7  percent  in  the  number 
of  formers  in  the  65  and  over  age  group 
between  1978  and  1987.  During  the 
same  period  the  number  of  fanners  less 
than  25  years  of  age  declined  by  46.2 
percent  and  the  number  of  fanners 
between  25  and  34  years  of  age 
declined  by  15  percent  The  impact  and 
cost  on  the  farm  ownership  loan 
program  should  be  minimal  in  view  of 
the  required  10  percent  cash 
downpayment  by  beginning  farmer 
apphcants.  The  impact  on  the  operating 
loan  program  should  be  minimal  in 
view  of  PO  loan  restrictions  during  the 
first  5  3rears  of  participation  In  this 
program.  Applicants  have  a  choice  of 
applying  for  FO  and  OL  assistance 
under  the  new  programs  or  under  the 
existing  PO  and  OL  programs. 

Timetable: 


Action 


FRCHa 


09/15/93    58  FR  46275 
09/30/93    58  FR  48275 

10/15/93    58  FR  48275 


Interim  Final  Rule 
Irrtenm  Final  Rute 

Ellective 
imerim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetem*ied 

Small  Entities  Affected:  Undetcruuned 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Goettebnann. 
Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administratioo,  Room 
6348  South  Building.  Washington,  DC 
20250.  202  720-0744 

RIN:  0575-AB41 


40&  SECTION  14  OF  THE 
AQRICULTUflAL  CREDfT 
IMPROVeHENT  ACT  OF  1992, 
(GRADUATION)  AND  SECTIONS  1819 
(LOAN  ASSESSMENT)  AND  1821 
(MARKET  PLACEMENT)  OF  THE  FACT 
ACT 

Legal  Authorffy:  42  USC  1460;  5  USC 
301;  7  USC  1989;  PL  101-624,  sec  1819; 
PL  101-624.  sec  1821;  PL  102-554,  sec 
14 

CFR  Citation:  7  CFR  1910;  7  CFR  1924; 
7  CFR  1941;  7  CFR  1951;  7  CFR  1980; 
7  CFR  2.23:  7  CFR  2.70;  7  CFR  1943. 
7  CFR  1945;  7  CFR  1962 

Legal  Deadline:  Final.  Sututory, 
October  1.  1993.  Other,  Statutory. 
August  28.  1993. 

Sec  23  of  Pub.  L.  102-554.  requires  that 
interim  regidations  be  published  by 
April  28.  1993.  and  final  regulations 
published  by  October  1.  1993. 

AtMtract:  The  objectives  of  this  action 
are  to  improve  bonowen'  prospects  for 
a  successhil  operation.  These  changes 
are  intended  to  promote  graduation  to 
private  credit  in  coniunction  with  Loan 
Assessment  and  Marlcet  Placement 
regulations.  The  expected  outcome  is 
more  rapid  borrowet  progress  and 
greater  numtiers  of  borrowers  achieving 
economic  viability.  The  primary  focus 
of  the  graduation  effort  will  be  those 
bofTowers  classified  "commerdal"  and 
"standard".  These  classifications 
signify  borrowers  that  possess  a 
fiiuuicial  position  that  would  normally 
be  expected  to  enable  them  to  obtain 
private  credit. 

Timetable: 


Action 


FR  ate 


NPRM 

r^RM  Cofwnenl 

Period  End 
Final  Action  Effective  00/00/00 


12/30^93   58  FR  69274 
02/78/94    58  FR  69274 


Small  Entities  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Chris  Goettefanann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration.  Room 
6348  South  Building.  Washington,  DC 
20250.  202  720^744 

RM:  0S75-AB49 


409.  FARM  LABOR  HOUSING  LOAN 
AND  GRANT  POLICIES. 
PROCEDURES.  AND 
AUTHORIZATIONS 

Legal  Authority:  42  USC  1460;  5  USC 
301;  7  CFR  2.23;  7  CFR  2.70 

CFR  Citation:  7  CFR  1944.  subpart  D 

Legal  Deadline:  None 

At>stract  The  Fanners  Home 
Administration  proposes  to  amend  its 
farm  labor  housing  loan  and  grant 
regulations.  The  intended  effect  of  this 
proposed  rule  is  to  defi^y  costs  to 
nonprofit  group  or  public  body  for 
packaging  fees.  The  objective  is  to  use 
loan/grant  funds  to  reimburse  such 
groups  the  cost  of  packaging  and/or 
developing  an  application  for  an  LH 
facility  and  for  related  technical 
assistance. 

Timetable: 


Action 


Dele  FR  CHa 


09/15/93    58  FR  48330 
11/15/93    58  FR  46330 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  Effective   12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Chris  Goettebnann, 
Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administratioo.  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB47 

410.  THE  AGRICULTURAL  CREDIT 
IMPROVEMENT  ACT  OF  1992 

Legal  Authority:  PL  102-554,  sec  18; 
PL  102-554, sec  22 

CFR  Citation:  7  CFR  1946;  7  CFR  1980 

Legal  Deadline:  Final.  Statutory. 
October  1.  1993.  Other,  Statutory,  April 
28.  1993. 

Sec  23  of  Pub.  L.  102-554.  requires  that 
interim  regulations  be  published  by 
April  28,  1993,  and  final  regulations 
published  by  October  1.  1993. 

At>stract  The  objective  of  this  law,  as 
expressed  in  these  changes,  is  to  assist 
fanners  depending  on  and  deser\'ing  of 
FmHA  credit  by  easing  credit 
requirements  for  guaranteed  loans.  The 
ratio  of  operating  expenses  of  State 
mediatioa  programs  matched  by  FmHA 
also  will  rise  frtm  SO  to  70  percent. 
Both  changes  are  mandated  by  the  law. 


USDA— FmHA 


Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        12/17/93   58  FR  65871 
Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  levels  Affected:  Federal 

Agency  Contact  Chris  Goettebnann, 

Chief,  Regulations  /Vnalysis  and  Control 
Branch.  Department  of  Agriculture. 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0575-AB51 

411.  1927-B  REAL  ESTATE  TITLE 
CLEARANCE  AND  LOAN  CLOSING 

Legal  Authority:  42  USC  1480;  5  USC 
301 

CFR  Citation:  7  CFR  1927-B:  7  CFR 
2.23;  7  CFR  2.70 

Legal  Deadline:  None 

At>8tract  Attorney  and  title  companies 
close  FmHA  loans,  provide  title 
clearances,  and  disburses  FmHA  loans 
funds.  In  order  to  protect  the  security 
of  the  government  in  the  execution  of 
these  fiinctions,  FmHA  requires  them 
to  have  in  full  force  and  effect,  an 
acceptable  liability  insurance  policy  for 
errors  and  omissions,  deductible  and 
appropriate  level  of  fidelity  coverage  in 
the  amount  prescribed  by  FmHA.  If  the 
attorney  or  the  title  company,  wishes 
to  close  FmHA  loans  and  has  a  larger 
deductible  or  lower  insurance  liability 
coverage,  the  State  Director  has  to 
obtain  authorization  or  exception  from 
the  National  Office.  The  process  is 
cumbersome  and  requires  a  great 
{imount  of  paperwork  and  time. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 


05/11/94    59  FR  24362 
07/11/94    59  FR  24362 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Chris  Goettebnann, 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB52 


412.  RURAL  BUSINESS  ENTERPRISE 
GRANTS  AND  TV  DEMONSTRATION 
GRANTS  TECHNICAL  ASSISTANCE 
AND  TRAINING  GRANTS  NONPROFIT 
NATIONAL  CORPORATIONS  LOAN 
AND  GRANT  PROGRAM 

Legal  Authority:  PL  101-624.  sec  2375 
(e) 

CFR  Citation:  7  CFR  1942-G;  7  CFR 
1942-J;  7  CFR  1980-G 

Legal  Deadline:  None 

Abstract  Amend  subject  regulations  to 
prohibit  duplication  of  technical 
assistance  grant  funding  provided  by 
Forest  Service  (FS). 

Timetable: 


Action 


Date  FR  Cita 


03/16/94    59  FR  12200 
04/15/94 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250,  202  720-0744 

RIN:  0575-AB53 

413.  IMPLEMENT  SECTIONS  11  AND 
13  OF  THE  AGRICULTURE  CREDIT 
IMPROVEMENT  ACT  1993 
(APPLICATION  PROCESSING 
TIMEFRAME) 

Legal  Autftority:  PL  102-554 

CFR  Citation:  7  CFR  1910;  7  CFR  1980 

Legal  Deadline:  Final.  Statutor}', 
October  1,  1993.  Other.  Statutory,  April 
28.  1993. 

Sec  23  of  Pub.  L.  102-554  requires 
interim  regulations  by  publish 
published  by  April  28,  1993,  and  final 
regulations  publish  by  October  1,  1993. 

Abstract  The  Agricultural  Credit 
Improvement  Act  of  1992  requires 
FmHA  to  change  its  procedures  for 
notifying  applicants  for  farmer 
programs  loans  and  loan  guarantees 
when  information  is  needed  to 
complete  an  application.  In  addition. 
County  Offices  will  now  be  required  to 
report  applications  that  remain  pending 
45  days  after  receipt,  and  the  reasons 
they  remain  pending.  The  Agency  is 
also  required  to  report  to  the  Congress 
every  month  each  application  pending 


more  that  60  days  after  its  receipt.  In 
addition.  FmHA  County  Committees 
are  required  under  the  Act  to  review 
all  applications  for  direct  and 
guaranteed  farmer  programs  loans  not 
later  than  5  days  after  receipt  if  there 
is  more  than  one  other  complete 
application  pending,  and  not  later  than 
15  days  if  there  are  no  other  complete 
applications  pending.  These  changes 
will  ensure  more  timely  and  consistent 
processing  of  applications.  Othenvise, 
their  impact  on  the  Agency  should  be 
minimal.  Impact  on  applicants  and 
participating  lenders  should  be 
favorable,  because  it  will  address  some 
oT  their  expressed  concerns  regarding 
timeliness  in  processing. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        12/29/93   58  FR  68717 
Final  Action  Effective  03/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration.  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-0744 

RIN:  0575-AB56 

414.  IMPLEMENTATION  PROCEDURES 
FOR  HIGHLY  ERODIBLE  LAND  AND 
WETLAND  CONSERVATION 
PROVISIONS  OF  THE  FOOD 
SECURITY  ACT 

Legal  Authority:  PL  101-624;  PL  99-198 

CFR  Citation:  7  CFR  1940 

Legal  Deadline:  None 

Abstract  Subtitle  B  and  subtitle  C  of 
title  XII  of  the  Food  Security  Act  of 
1985.  Public  Law  99-198.  established 
requirements  for  the  conser\'ation  of 
Wetlands  and  Highly  Erodible  Lands. 
These  requirements  were  subsequently 
amended  by  the  Food  Agriculture 
Conservation  and  Trade  Act  of  1990, 
Public  Law  101-624.  The  amendments, 
among  other  changes,  would  allow  in 
some  cases  for  graduated  pa)'ment 
reductions  rather  than  a  complete  loss 
of  USDA  program  benefits  to  producers 
who  contribute  to  excess  soil  erosion 
or  wetland  conversion.  FmHA  proposes 
to  revise  existing  regulations  to  reflect 
the  amendments  required  by  Public 
Law  101-624.  In  addition,  the 
regulations  will  be  reorganized  and 
supplemented  to  improve 


UMI 
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USOA— FmHA 


Final  Rule  Stage 


luiderstandiiig  «nd  ease  of 
implementation. 


Action 


0M»  FR  Ott 


Final  Action  04/0(y96 

NPRM  0(V0(V0O 

NPRMContmern  OCMXVOO 
Pefiod  End 

Small  Entities  Affactad:  UndetenniDed 

Qovammant  l.avala  Affactad:  None 

Agancv  Contact  Chiis  Goetteimanii. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250.  202  720-9744 

RiN:  057S-ABsa 

415.  SECTION  S15  NONPROFIT  SET- 
ASIDE  FUNDS 

Legal  Authority:  42  USC  1485;  7  USC 
1989;  5  USC  301;  PL  102-550.  Sec  708 

CFR  CMatlon:  7  CFR  1940  subpart  L; 
7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  None 

Abstract:  Compliance  with  provisions 
of  the  Housing  and  Community 
Development  Act  allowing  limited 
partnerships  with  a  non-profit  general 
partner  to  participate  in  set  aside. 
Various  other  changes  regarding 
availabie  funds  a.id  pooling  of  unused 
funds. 

TImetatile: 


Action 


FR  Ctta 


Interim  Final  Rule        07/21/93    58  FR  38949 
Final  Action  EHective   1 1/00/94 

Small  Entitlas  Affected:  Businesses, 
Covemmentai  Jurisdictions. 
Organizations 

Qovemment  Levels  Affected:  State, 
Local.  Federal 

Agency  Contact:  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration.  Room 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RiN:  0575-AB60 

416.  ACQUISmON  AND 
MANAGEMENT  OF  REAL  AND 
CHATTEL  PROPERTY 

Legal  Authority:  7  USC  1969;  42  USC 

1480;  5  USC  301 


CFR  Citation:  7  CFR  2.23;  7  CFR  2.70; 
7  CFR  1955A:  7  CFR  1955C 

Legal  DaedHna:  Final.  Statutory.  April 

28.  1993. 

Abstract:  I^rovide  additional  notice  to 
Native  Americans  to  convey  property 
prior  to  foreclosure,  notify  tribe  of 
properties  value  and  inform  them  of  the 
amount  of  the  governments  bid  at  a 
foreclosure  sale.  Allow  surplus 
property  to  be  leased  with  or  without 
an  option  to  purchase  to  eligible 
program  applicants.  Will  implement 
changes  laqoired  by  the  Agricultural 
ImpravsBMnt  Ad  of  1992.  H.R.  6129. 
which  was  signed  on  October  28,  1992. 
Will  also  regulate  how  properties  can 
be  transferred  to  Indian  tribes. 

Timetable: 


Action 


Dale  FR  Ctte 


Intenm  Rnal  Rule         12/29/93    58  FR  68722 
Next  Actxxi  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Sectors  Affected:  None 

Agency  Contact:  Otris  Goettefanann. 

Chief.  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Fanners  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250.  202  720-9744 

RiN:  0575-AB63 

417.  BUSINESS  AND  MOUSTRIAL 
INTEREST  BUYDOWN 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  7  USC  301;  PL  103-5Q 

CFR  Citation:  7  CFR  1980 

Legal  Deadline:  None 

At>str8Ct:  This  action  will  implement 
a  provision  of  Public  Law  103-50. 
which  authorizes  an  interest  rate 
buydown  tor  certain  Business  and 
industry  loans  guaranteed  through  FY 
1994  in  areas  affected  by  Hurricanes 
Andrew  and  Iniki  and  Typhoon  Omar. 
Lenders  must  limit  the  interest  rate 
charged  to  prime  plus  100  basis  points. 
The  Government  will  pav  one 
percentage  point  of  interest  on  the  loan 
to  the  lender,  thereby  reducing  the 
effective  rate  paid  by  the  borrower. 
This  action  is  intended  to  assist  with 
economic  recovery  in  tlie  disaster  areas. 

Timetable: 


Action 


FR  at* 


Interim  Ftnai  Rule        0&O2J94    59  FR  26465 
Next  AcSon  Undetemvned 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Chris  Goettelmaoa, 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Fanners  Home  Administration.  Ro<nn 
6348  South  Building,  Washington.  DC 
20250.  2tn  720-9744 

RIN:  0575-AB69 

418.  REMOVAL  OF  THE  PROHIBmON 
AGAINST  CHARGING  INTEREST  ON 
INTEREST  ON  FMHA-GUARANTEED 
LOANS 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  5  USC  301;  7  CFR  2.23;  7  CFR 
2.70 

CFR  Citation:  7  CFR  1980-A;  7  CFR 
1980-B 

Legal  Deadline:  None 

At>stract:  Lenders  participating  in  the 
Guaranteed  Loan  Program  have  been 
reluctant  to  restructure  the  loans  of 
delinquent  guaranteed  borrowers 
because  of  restrictive  regulatory 
requirements.  FmHA  requires  lenders 
to  set  aside  the  accrued  interest  portion 
of  loans  that  are  l>eing  restructured. 
Interest  is  only  accrued  on  the 
outstanding  principal  This  practice  is 
contrary  to  standard  industry  practice. 
Lenders  normally  capitalize  the 
outstanding  interest  portion  of  the  loan 
and  reschedule  or  reamortize  the 
payments  based  on  the  new  principal 
amount  FmHA's  restriction  on 
capitalizing  interest  reduces  the 
lender's  return  on  the  guaranteed  loans. 
Also,  the  unique  treatment  of 
guaranteed  loans  requires  additional 
book.lceepLng  efforts.  There  will  he  no 
substantial  additional  cost  or  savings 
with  this  change. 

Timetable: 


Action 


Date 


FR  CNe 


03/30/94    59  FR  14769 
04.'!  4/94    59  FR  14769 


NPRM 

NPRM  Comment 

Perrod  End 
Final  Action  OO/TXVOO 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Goetteimanii. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building.  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB70 


USDA— FmHA 


Final  Rule  Stage 


419.  COMMUNITY  FACILITY  LOANS: 
INTERNAL  REVENUE  SERVICE 
TAXPAYERS  IDENTIFICATION 
NUMBER 

Legal  Authority:  7  USC  1989;  16  USC 
1005;  5  USC  301;  7  CFTi  2.23;  7  CFR 
2.70 

CFR  Citation:  7  CFR  1942;  7  CFR  1948; 
7  CFR  1951;  7  CFR  1980 

L  egal  Deadline:  None 

/  JStract:  To  amend  subject  regulations 
to  comply  with  OMB  Circular  A-129 
and  simplify  procedures  for  the 
Agencies  field  staff  Specifically,  the 
changes  will  implement  the 
requirement  to  use  the  Internal 
Revenue  Service  Taxpayers 
Identification  number  in  the  Borrowers 
case  number  and  will  provide 
mechanism  for  documentation  of 
contacts  with  lenders.  Additionally, 
some  sections  have  been  modified  to 
provide  clarification  of  the  rules. 

Tlmetat>le: 


Action 


Date  FR  Ote 


06/15/94    59  FR  30717 
06/15/94    59  FR  30717 


NPRM 

NPRM  Conwnent 

Period  End 
Next  Action  Undetemuned 

Small  Entities  Affected:  Governmental 
lurisdictions,  Organizations 

Government  Levels  Affected:  Local, 
Tribal 

Agency  Contact  Chris  Goettelmann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250.  202  720-9744 

RIN:  0575-AB77 

420.  BUSINESS  AND  INDUSTRIAL 
LOAN  PROGRAM 

Legal  Authority:  7  USC  1989;  42  USC 
1480;  7  USC  301;  7  CFR  2.23;  7  CFR 
27.0 

CFR  Citation:  7  CFR  1980-E 

Legal  Deadline:  None 

Abstract  The  Farmers  Home 
Administration  proposes  to  amend  its 
Business  and  Industry  loan  servicing 
regulations.  The  action  is  necessary  to 
clarity  the  procedure  for  categorizing 
and  classifying  loans  according  to 
payment  frequency  criteria.  The 
intended  a^ect  is  to  clarify  procedures 
for  classifying  and  categorizing  loan 
payment  history. 


Timetable: 


Action 


Date  FR  ate 


06/24/94    59  FR  32660 
08/23/94    59  FR  32660 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Chris  Goettelmann, 

Chief,  Regulations  Analysis  and  Control 
Branch.  Depdrtinent  of  Agriculture, 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington,  DC 
20250,  202  720-9744 

RIN:  0575-AB84     - 


421.  •  SPECIAL  DISASTER  SET-ASIDE 
PROGRAM;  IMPLEMENTATION 

Legal  Authority:  7  USC  1989;  5  USC 
301;  42  USC  1480 

CFR  Citation:  7  CFR  1951-T 

Legal  Deadline:  None 

At>stract  The  Agency  is  proposing  to 
amend  its  servicing  regulations  to 
implement  the  Special  Disaster  Set- 
aside  program  to  provide  FmHA 
officials  with  a  servicing  tool  that  vfill 
allow  Fanner  Program  borrowers  who 
were  affected  by  the  1993  weather 
disasters  to  move  their  FmHA  aiuiual 
installments  to  the  end  of  the  loan  term 
without  restructuring  their  loan 
account(s).  The  intended  effect  is  to 
service  disaster  \'ictims  in  an  efficient 
and  timely  maimer  and  keep  fanners 
and  ranchers  in  business.  This  program 
will  only  be  available  to  disaster 
victims  imtil  April  1.  1995,  and  only 
to  those  borrowers  who  are  current  or 
less  than  180  days  delinquent. 

Timetat}le: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        10/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact  Chris  Goettehnann. 

Chief.  Regidations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration,  Room 
6348  South  Building,  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB85 

422.  •  DISASTER  ASSISTANCE 

Legal  Authority:  7  USC  1989;  5  USC 
301;  42  USC  1980 


CFR  Citation:  7  CFR  1945-A 

Legal  Deadline:  None 

Abstract:  The  Feirmers  Home 
Administration  proposes  to  amend  its 
regulation  to  ihiprove  and  expedite  the 
disaster  designation  process  tiiat  will 
malce  emergency  loan  assistance 
available  in  a  more  expeditious  manner 
in  declared/designated  disaster  areas  to 
assist  family  farmers  whose  operations 
have  sustained  qualifying  losses  as  a 
result  of  a  major  or  natural  disaster, 
and  who  wish  to  apply  for  such  loan 
assistance.  To  not  change  the  regulation 
which  is  out  of  date  with  the  current 
definition  of  a  single  enterprise  and 
with  the  current  policy  of  using  the 
Secretary  of  Agriculture's  discretionary' 
authority,  if  warranted,  to  designate  a 
county(ies).  The  regulation  would  also 
continue  to  be  out  of  date  with  the 
current  policy  of  basing  county  wide 
production  losses  on  a  major  single 
enterprise  only,  in  lieu  of  requiring  a 
determination  of  countywide 
production  losses  in  all  crops.  To 
change  the  regulation  will  bring  the 
designation  process  in  line  with  the 
current  policy  of  eliminating  the 
requirement  for  determining  a  30 
percent  countywide  reduction  in  the 
normal  year's  dollar  value  of  all  crops 
in  a  county(ies).  This  action  will 
update  and  improve  thfe  process  of 
ciurent  policy  if  (cont) 

Timetat>le: 


Action 


Date  FR  Cite 


Interim  Final  Rule        10/00/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Tribal 

Additional  Information:  ABSTRACT 
CONT;  there  is  a  30  percent  or  greater 
countywide  reduction  in  the  normal 
year's  dollar  value  of  a  single  enterprise 
(single  crop),  which  is  considered  a 
major  enterprise  or  crop  in  the  county, 
or  a  determination  that  extenuating 
circimistances  exist  and  warrant  a 
designation  under  the  Secretary  of 
Agriculture's  discretionary  authority. 
This  change  will  permit  FmHA  to 
automatically  gather  information  for 
consideration  of  the  Secretary's 
discretionary  authority,  and  allow  the 
Secretary  to  exf>editiously  designate  Uie 
affected  counties  and  make  EM  loans 
available  to  eligible  family  farmers. 

Agency  Contact  Chris  Goettelmann, 

Ciiief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
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USOA— fmHA 


Final  Rule  Stage 


Farmers  Homo  Administration.  Room 
6348  South  Building.  Washington.  DC 
20250,  202  720-9744 

RIN:  0575-AB87 

DEPARTMENT  OF  AGRICULTURE  (USDA) 
Farmers  Home  Administration  (FmHA) 


Completed  Actions 


423.  WASTEWATER  CIRCUIT  RIDER 
GRANTS 

CFR  Citation:  7  CFR  1942  subpart  N 

Compietad; 

><■— on D1>  •        FW  CWa 

Final  Action  No  07/13/94 

appropriation:  none 
anticipatad 

Small  Entitlea  Affactad:  Govenimental 
Jurisdictions.  Organizations 

Qovammant  Lavais  Affactad:  Local 

Agency  Contact:  Chris  GoHtebnann. 
302  720-9744 

RIN:  0575-AB24 

424.  DEBT  SETTLEMENT- 
COMMUNITY  AND  BUSINESS 
PROGRAMS 

CFR  Citation:  7  CFR  1956 

Comptatad:  

Raaaon 


FRCMa 


Final  Action 


09/07/94    59  FR  46158 


Small  Entitias  Affactad:  Businnsscs. 
Governmental  )urisdictions. 
Organizations 

Qovammant  Lavala  Affactad:  State. 

local.  Tribal,  Federal 

Agency  Contact:  Chris  Goattelmann. 
202  720-9744 

WIN:  0575-AB26 


425.  PLANNING  AND  PERFORMING 
CONSTRUCTION  AND  OTHER 
DEVELOPMENT 

CFR  Citation:  7  CFR  1924-A;  7  CFR 
)944-A;  7  CFR  2.23;  7  CFR  2.70 


Completed: 


FR  Ota 


Final  Action  08/25/94    59  FR  43722 

Small  Entitias  Affected:  None 

Govemmant  Levels  Affactad:  None 

Agency  Contact:  Chris  Goettebnann. 
202  720-9744 

RIN:  0575-AB27 

428.  APPRAISAL  OF  FARMS  AND 
LEASEHOLD  INTERESTS  (FIRREA) 
CFR  Citation:  7  CFR  1809;  7  CFR  1901- 
C;  7  CFR  1922-B;  7  CFR  1922-D;  7  CFR 
1922-E;  7  CFR  1941-A;  7  CFR  1943-A; 
7  CFR  1943-B;  7  CFR  1944-A;  7  CFR 
1944-D;  7  CFR  1944-J;  7  CFR  1945-C; 
7  CFR  1945-D;  7  CFR  1951-E;  7  CFR 
1951-S 

Completed: 

Reason 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact:  Chris  Goettelmann. 
202  720-9744 

RIN:  0575-AB57 


42&  BID  APPUCATION  DEADLINE 
CFR  Citation:  7  CFR  1980 
Completed: 


FR  Cite 


FinaJ  Action  05/06/94    59  FR  23614 

Final  Action  Effective  05/06/94    59  FR  23614 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Chris  Goettebnann. 
202  720-9744 


FR  Ote         *"N:  0575-AB67 


Final  Action  OS/04/94    59  FR  22961 

Final  Action  Effective  05/04/94    59  FR  22961 

Small  Entitias  Affected:  Businesses. 
CKJvernmental  Jurisdictions 

Qovammant  Lavais  Affactad:  State. 
Federal 

Agency  Contact  Chris  Goettebnann, 
202  720-9744 

RIN:  0575-AB30 


429.  REVISIONS  TO  THE  DIRECT 
OPERATING.  FARM  OWNERSHIP, 
SOIL  AND  WATER  AND  EMERGENCY 
LOANS  REGULATIONS  TO  MODIFY 
COLLATERAL  REQUIREMENTS 

CFR  Citation:  7  CFR  1941-A;  7  CFR 
1943-B;  7  CFR  1945-D;  7  CFR  1951-S 


Completed: 


427.  1980-B  FARMER  PROGRAMS 
LOANS— FEASIBLE  PLAN 

CFR  Citation:  7  CFR  1980;  7  CFR  2.23; 
7  CFR  2.70 

Complatad: 

Raaeon 


FRCIte 


FR  GNa 


WUhdrawm-  07/11/94 

Combined  «vith  RIN 
0675-AA80 


Final  Action  05/18/94    59  FR  25797 

Final  Action  Effective   05/18/94    57  FR  25797 

Small  Entitias  Affected:  Businesses 

Qovammant  Lavais  Affactad:  Federal 

Agency  Contact  Chris  Goettebnann, 
202  720-9744 

RIN:  0575-AB71 

BN-UNQ  COOC  341»«7-r 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Federal  Crop  Insurance  Corporation  (FCIC) 


Prerule  Stage 


430.  HYBRID  CORN  SEED  AND 
HYBRID  SORQHUM  SEED 
ENDORSEMENT  FOR  PART  457  - 
COMMON  CROP  INSURANCE 
REGULATIONS 

Legal  Autttority:  7  USC  1501  at  seq 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract  This  regulation  proposes  to 
remove  the  Hybrid  Sorghum  Seed 
Endorsement  from  Part  401.  and  tbe 
Hybrid  Soighum  Seed  Endorsement 
from  Part  443  and  add  it  to  Part  457 
Common  Crop  Insurance  Regulations. 
The  new  Endorsements  under  part  457 
will  contain  late  and  prevented 
planting  provisions. 

TImatabta:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Qovammant  Levels  Affected:  None 

Agency  Contact:  Man  L.  Dunleavy, 

Regulatory  Specialist.  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037,  202  254-8314 

RIN:  0563-AA78 

431.  SUGARCANE  ENDORSEMENT 
FOR  PART  457  COMMON  CROP 
INSURANCE  REGULATIONS 

Legal  AutiKMity:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  457 

L^gal  Deadline:  None 

At>stract  This  regulation  proposes  to 
remove  tbe  Sugarcane  Endorsement 
from  Part  401  -  General  Crop  Insurance 
Regulations  and  add  it  to  Part  457  - 
Common  Crop  Insurance  Regulations. 
The  Sugarcane  Endorsement  under  Part 
457  will  contain  late  and  prevented 
planting  provisions. 

Timetatila:  Next  Action  Undetermined 

Small  Entities  Affactad:  None 

Govemmant  Levels  Affected:  None 

Agency  Contact:  Man  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW., 
Washington.  DC  20037.  202  254-8314 

RIN:  Q563-AA79 

432.  NURSERY  CROP  ENDORSEMENT 
FOR  PART  457  COMMON  CROP 
INSURANCE  REGULATIONS 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  457 


Legal  Deadline:  None 

Abstract  This  regulation  proposes  to 
revise  the  Nursery.  Crop  Insurance 
Regulations  by  changing  them  into  an 
endorsement  that  will  be  added  to  Part 
457  -  Common  Crop  Insurance 
Regulations.  Tbe  Nursery  Crop 
Endorsement  imder  Part  457  will 
contain  late  and  prevented  planting 
provisions. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Govemmant  Levels  Affected:  None 

Agency  Contact  Man  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington,  DC  20037,  202  254-8314 

RIN:  0563-AA82 

433.  TOBACCO  ENDORSEMENT  FOR 
PART  457  COMMON  CROP 
INSURANCE  REGULATIONS 

Legal  Autftority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

At>stract  This  regulation  proposes  to 
remove  tbe  Tobacco  Endorsement  from 
Part  401 -General  Crop  Insurance 
Regulations  and  add  it  to  Part  457- 
Common  Crop  Insurance  Regulations. 
The  Tobacco  Endorsement  under  Part 
457  will  contain  late  and  prevented 
planting  provisions. 

Timetable:  Next  Action  Undetermined 

Small  Entitias  Affected:  None 

Qovammant  Levels  Affected:  None 

Agency  Contact  Man  L.  Dunleavy, 

Regulatory  Specialist.  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington,  DC  20037,  202  254-8314 

RIN:  0563-AA84 


434.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  ONION  CROP 
INSURANCE  PROVISIONS 

l.egal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Al>stract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insuj« 
onions.  The  provisions  will  be  used  in 
conjunction  with  tbe  Common  Crop 


Insurance  PoUcy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  poUcy 
changes  to  better  meet  the  needs  of  the 
insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact  Man  L.  Dunleavy, 

Regulatory  Specialist.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington,  EX:  20037.  202  254-8314 

RIN:  0563-AA87 


435.  •  COMMON  CROP  INSURANCE 
REGULATIONS:  FORAGE 
PRODUCTION  INSURANCE 
PROVISIONS 

1.egai  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

At)Stract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
forage  production.  The  provisions  will 
be  used  in  conjimction  with  the 
QHnmon  Crop  Insurance  Policy  which 
contains  standard  terms  and  conditions 
common  to  most  crops.  The  intended 
effect  of  this  action  is  to  provide 
automatic  coverage  for  late  and 
prevented  planting  as  well  as  other 
minor  policy  changes  to  better  meet  the 
needs  of  the  insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact:  Man  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington,  DC  20037.  202  254-8314 

RIN:  0563-AA88 

436.  e  COMMON  CROP  INSURANCE 
REGULATIONS;  POTATO  CROP 
INSURANCE  PROVISIONS 

l.egal  Auttiority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  457 

l.egal  Deadline:  None 


UMI 
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USOA— fCIC 


Prerule  Stage 


USDA— FCIC 


Prer  e  Stage 


Aftwtract:  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
potatoes.  The  provisions  will  be  used 
in  conjunction  with  the  Conunon  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  efTect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 

TImetabIa:  Next  Action  Undetermined 

Small  Entltias  Affected:  None 

Oovemmant  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory  Specialist.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA89 

437.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  FLAXSEED  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  457 

Legal  Daadllna:  None' 

At)8tract:  The  Federal  Crop  Insurance 
Corporation  hereby  proposes  provisions 
to  Insure  flaxseed,  llie  provisions  %vill 
be  used  in  conjunction  with  the 
Common  Crop  Insurance  Policy  which 
contains  standard  terms  and  conditions 
conunon  to  most  crops.  The  intended 
cfTect  of  this  action  is  to  provide 
automatic  coverage  for  late  and 
prevented  planting  as  well  as  provide 
other  provisions  to  meet  the  needs  of 
the  insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Man  L.  Dunleavy, 

Regulatory  Specialist.  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NVV., 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA90 


CFR  Citation:  7  CFR  457 

Legal  Deadlina:  None 

Atwtract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
popcorn.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  jsolicy 
changes  to  better  meet  the  needs  of  the 
insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Man  L.  Dunleavy. 

Regulatory  Specialist.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037,  202  254-8314 

RIN:  0563-AA91 


43a  •  COMMON  CROP  INSURANCE 
REGULATIONS;  POPCORN  CROP 
INSURANCE  PROVISIONS 

Legal  Auttiorlty:  7  USC  1506;  7  USC 
1516 


439.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  DRY  PEA  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure  dry 
peas.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  which  contains  ' 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 
Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington,  DC  20037,  202  254-8314 

RIN:  0563-AA92 


440.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  SUGARBEET  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  citation:  7  CFR  457 

Legal  Deadline:  None 

Atwtract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
sugarbeets.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 

Timetat>le:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW., 
Washington,  Dt  20037,  202  254-8314 

RIN:  0563-AA93 


441.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  CANNING  AND 
PROCESSING  TOMATO  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract  The  Federal  Crop  Lisurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
caxming  and  processing  tomatoes.  The 
provisions  will  be  used  in  conjunction 
with  the  Common  Crop  Insurance 
Policy  which  contains  standard  terms 
and  conditions  common  to  most  crops. 
The  intended  effect  of  this  action  is  to 
provide  automatic  coverage  for  late  and 
prevented  planting  as  well  as  other 
minor  policy  changes  to  better  meet  the 
needs  of  the  insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory  SpeciaUst.  Department  of 
Agriculturc,  Federal  Crop  Insurance 


Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA94 

442.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  FRESH  TOMATO 
CROP  INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Atxstract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
fresh  tomatoes.  The  provisions  will  be 
used  in  conjimction  with  the  Common 
Crop  Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 

Tlmetat>le:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA95 

443.  e  COMMON  CROP  INSURANCE 
REGULATIONS;  ALMOND  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

At>Stract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
almonds.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  levels  Affected:  None 


Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington,  DC  20037.  202  254-8314 

RIN:  0563-AA96 

» 

444.  •  COMMON  CROP  INSURANCE 
REGULATIONS;  RAISIN  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

At>8tract  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure 
raisins.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 

Timetat>le:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  N'W.. 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA97 

445.  e  GENERAL  ADMINISTRATIVE 
REGULATIONS;  HIGH  RISK  LAND 
REGULATIONS 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 

Abstract  The  Federal  Crop  Insurance 
Corporation  adds  new  regulations  to  be 
known  as  High  Risk  Land  Regulations 
which  take  effect  for  the  1995  and 
succeeding  crop  years.  The  intended 
effect  of  this  nUe  is  to  set  forth  rates 
apart  bom  those  prescribed  by  standard 
actuarial  tables  and  coverage 
procedures  for  acreage  on  which  actual 
or  expected  frequency  and  severity  of 
loss  does  not  reasonably  conform  to 
standard  insurance  coverage  and  rating 
determination  methods. 

Timetable:  Next  Action  Undetermined 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 
Regulatory  Specialist,  DefMutment  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA98 

446.  e  GENERAL  ADMINtSTRATIVF 
REGULATIONS;  SUBPART  Q. 
COLLECTION  AND  STORAGE  OF 
SOaAL  SECURITY  ACCOUNT 
NUMBERS  AND  EMPLOYER 
IDENTIFICATION  NUMBERS 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  400,  subpart  Q 

Legal  Deadline:  None 

At>stract  This  regulation  amends  the 
above  subpart  by  revising  the  standards 
defining  a  substantial  beneficial  interest 
in  a  crop  insurance  policyholder. 
Current  provisions  state  that  a 
substantial  beneficial  interest  in  a 
pohcyholder  is  a  person  with  at  least 
a  5%  intcrest^in  a  policyholder.  This 
rule  proposes  to  liberalize  this 
requirement  to  an  interest  of  10  percent 
or  more. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington,  DC  20037.  202  254-8314 

RIN:  0563-AA99 

447.  •  GENERAL  ADMINISTRATIVE 
REGULATIONS;  APPLICATION  FOR 
CROP  INSURANCE.  REGULATIONS 
FOR  THE  1994  AND  SUCCEEDING 
CROP  YEARS 

Legal  Authority:  7  USC  1506;  7  USC 

1516 

CFR  Citation:  7  CFR  400,  subpart  D 

Legal  Deadline:  None 

At)stract  The  Federal  Crop  Insurance 
Corporation  amends  the  General 
Administrative  Regulations  by  re\ising 
the  "Collection  of  Information  and  Data 
(Privacy  Act)"  statement  found  on  the 
general  crop  insurance  application.  The 
proposed  amendments  to  the  statement 
include  defining  "substantial  beneficial 
interest"  as  those  persons  whose 
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interest  in  the  policyholder  is  in  exctu 
of  10  percent.  Other  minor  changes 
have  been  made  to  more  hilly  comply 
with  provisions  of  the  Privacy  Act. 

Timetable:  Next  Action  Undeterminod 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Man  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW., 
Washington.  DC  20037.  202  254-S314 

RIN:  0563-ABOO 

44a  e  GENERAL  ADMINISTRATIVE 
REGULATIONS:  INEUOIBLE  RLE  • 
CROP  INSURANCE  INEUOISILrrY 

Legal  Authority:  44  USC  3S01  et  seq 

CFR  Citation:  7  CFR  400 

Legal  Deadline;  None 

Abetract:  The  Federal  Crop  Insurance 
Corporation  hereby  proposes  lo 
establish  new  regulations  to  prescjibe 
when  a  producer  becomes  ineligible  to 
participate  in  the  Federal  crop 
insurance  program  and  procedures  to 
reinstate  eligibility. 

Timetable:  Next  Action  Undetermined 

Small  Entitles  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 
Regulatory  Specialist,  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  MV.. 
Washington,  DC  20037.  202  254-^314 

RIN:  0563-ABOl 

449.  •  COMMON  CROP  INSURANCE 
PROVISIONS:  DRY  BEAN  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 

1!}16 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insurance 
Corporation  hereby  proposes 
regulations  for  provisions  to  insure  dry 
beans.  The  provisions  will  be  used  in 
conjunction  with  the  CoBUDoa  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops.  The  Intended  effect  of 
this  action  is  to  provide  automatic 
coverage  for  late  and  prevented 
planting  as  well  as  other  minor  policy 
changes  to  better  meet  the  needs  of  the 
insured. 


Timetable:  Next  Action  Undetermined 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Speciahst.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW., 
Washington,  DC  20037,  202  254-8314 

RIN:  0563-AB02 

450.  e  COMMON  CROP  INSURANCE 
REGULATIONS;  RICE  CROP 
INSURANCE  PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract  The  Federal  Crop  Insurance 
Corporation  hereby  prupuses 
regulations  for  provisions  to  insure  rice. 
The  provisions  will  be  used  in 
conjunction  tvith  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
to  most  crops. 

Timetable:  Next  Action  Undetermined  ■ 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW., 
Washington.  DC  20037.  202  254-0314 

RIN:  0563-AB03 

451.  e  COMMON  CROP  INSURANCE 
REGULATIONS,  HYBRID  SORGHUM 
SEED  CROP  INSURANCE 
PROVISIONS 

Legal  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract  The  Federal  Crop  Insurance 
Ck)rporation  hereby  proposes  provisions 
for  hybrid  sorghum  seed  crop 
insurance.  The  provisions  will  be  used 
in  conjunction  with  the  Common  Crop 
Insurance  Policy  which  contains 
standard  terms  and  conditions  common 
lo  most  crops. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mwri  L.  Dunleavy. 
Regulatory  Specialist.  Department  of 


Agriculture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW., 
Washington.  DC  20037,  202  254-8314 

RIN:  0S63-ABG4 


452.  e  GENERAL  ADMINISTRATIVE 
REGULATIONS;  NONSTANDARD 
CLASSIFICATION  SYSTEM;  SUBPART 
O 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  400,  subpart  O 

Legal  Deadline:  None 

AtMtract  This  regulation  amends  the 
above  subpart  by  correcting  an  error  in 
a  dehnition,  expanding  the  deHnition 
of  "base  period"  to  account  for  certain 
exceptions  with  citrus  and  sugarcane 
farming  practices,  and  making  otlier 
minor  changes  to  the  provisions. 

Timetable:  Next  Action  Undetermined 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist.  Department  of 
Agricidture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW., 
Washington,  DC  20037,  202  254-8314 

RIN:  0563-AB05 

453.  e  GENERAL  ADMINISTRATIVE 
REGULATIONS;  GROUP  RISK  PLAN 
OF  INSURANCE 

Legal  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  460 

Legal  Deadline:  None 

At>8tract  The  Federal  Crop  Insurance 
Corporation  (FQC)  hereby  proposes  to 
issue  provisions  which  will  outline  a 
new  risli  management  tool  to  be  known 
as  the  Group  Risk  Plan  of  Insurance 
(GRP).  This  plan  will  insure  against  the 
widespread  loss  of  production  of 
certain  crops  in  a  coxmty  and  is 
intended  primarily  for  use  by  those 
farmers  whose  yields  tend  to  follow  the 
county  average  yield.  GRP  pays  only 
when  the  average  yield  of  the  entire 
county  drops  below  the  expected 
coimty  yield  for  the  insuired  crop  set 
by  the  PCIC  Payment  is  based  on  the 
percentage  of  county  or  area  wide  loss 
below  the  insured's  trigger  yield. 

Timetable:  Next  Action  Undetermined 

Smalt  Entltiea  Affected:  None 

Government  Leveto  Affected:  None 
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Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
\griculture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW., 
Washington,  DC  20037,  202  254-8314 

RIN:  0563-AB06 

454.  e  GENERAL  ADMINISTRATIVE 
REGULATIONS:  INSURANCE 
COVERAGE  BY  WRITTEN 
AGREEMENT 

Legal  Authority:  7  USC  1506;  7  USC 
1516 

CFR  Citation:  7  CFR  400,  subpart  S 

Legal  Deadline:  None 

Abstract:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  proposes 
regulations  to  allow  insurance  coverage 
by  written  agreement  for  crops  in 
counties  which  have  no  actuarial  table. 
Currently,  FQC  provides  insurance  by 
written  agreement  for  only  ASCS 
program  crops.  By  providing  insurance 
by  written  agreement,  FCIC  will 


provide  a  risk  management  tool  to  a 
broader  base  of  producers. 
Additionally,  producers  will  not  have 
to  rely  on  the  unpredictable  passage  of 
ASCS  disaster  assistance  every  year. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 

Regulatory'  Specialist,  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW., 
Washington.  DC  20037,  202  254-8314 

RIN:  0563-AB07 

455.  e  GENERAL  CROP  INSURANCE 
REGULATIONS;  SUBPART  L, 
REINSURANCE  AGREEMENT  - 
STANDARDS  FOR  APPROVAL 

Legal  Authority:  7  USC  1501  to  1520 

CFR  Citation:  7  CFR  400 

Legal  Deadline:  None 


Abstract  This  regulation  amends  the 
General  Crop  Insurance  Regulations, 
effective  for  the  1995  and  succeeding 
reinsurance  years  by  revising  the 
general  qualifications  for  being  awarded 
a  Standard  Reinsurance  Agreement. 
This  rule  intends  to  provide  additional 
information  so  that  the  Federal  Crop 
Insurance  Corporation  can  more 
accurately  identify  those  insurance 
companies  at  financial  risk. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  06/14/94    59  FR  30533 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory'  Specialist.  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington.  DC  20037,  202  254-8314 

RIN:  0563-AB08 
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456.  REINSURANCE  AGREEMENT- 
STANDARDS  FOR  APPROVAL 
REGULATIONS  FOR  1988  AND 
SUBSEQUENT  CONTRACT  YEARS 

Legal  Authority:  7  USC  1501  to  1520 

CFR  Citation:  7  CFR  400,  subpart  L 

Legal  Deadline:  None 

Abstract  FQC  will  revise  the 
standards  to  implement  additional 
criteria  for  awarding  agreements  to 
private  insurance  companies. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetem^ned 


06/14/94    59  FR  30533 
06/29/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Mari  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation,  2101  L  Street  NW.. 
Washington.  DC  20037,  202  254-8314 

RIN:  0563-AA74 


457.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  GROUP  RISK  PLAN 
(GRP) 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract:  This  regulation  proposes 
provisions  for  a  new  risk  management 
tool,  known  as  the  Group  Risk  Plan 
(GRP).  This  crop  insurance  option  is 
based  on  area  yields  and  provides 
indemnities  to  producers  who  produce 
a  crop  yield  less  than  the  area  yield 
they  are  insured  in.  Formerly  a  pilot 
program,  GRP  will  become  an  integral 
part  of  the  crop  insurance  products 
offered  by  FCIC.     , 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


10/oom 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 


Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037,  202  254-8314 

RIN:  0563-AA83 

458.  PEANUT  ENDORSEMENT  FOR 
PART  457  COMMON  CROP 
INSURANCE  REGULATIONS 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  457 

Legal  Deadline:  None 

Abstract  This  regulation  proposes  to 
remove  the  Peanut  Endorsement  from 
Part  425  and  add  it  to  Part  457- 
Common  Crop  Insurance  Regulations. 
The  Peanut  Endorsement  under  Part 
457  will  contain  late  and  prevented 
planting  provisions. 

Timetable:  Ne.xt  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 

Regulatory  Specialist,  Department  of 
Agriculture,  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW.. 
Washington,  DC  20037.  202  254-8314 

RIN:  0563-AA85 


UMI 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 
Federal  Crop  Insurance  Corporation  (FCIC) 


Rnal  Rule  Stage 


459.  SUNFLOVVER  ENDORSEMENT 
FOR  PART  457  COMMON  CROP 
INSURANCE  REGULATIONS 

Legal  Authortty.  7  USC  1501  et  seq 

CFR  Cttatfon:  7  CFR  457 

Legal  Deadline:  None 

Abstract:  This  regulation  proposes  to 
remove  the  Sunflower  Endorsement 
from  Part  401  -  General  Crop  Insurance 
Regulations  and  add  it  to  Part  457  - 
Common  Crop  Insurance  Regulations. 
The  Sunflower  Endorsement  under  part 
457  will  contain  late  and  prevented 
planting  provisions. 

Timetable: 


Action 


m  cn» 


NPRM 
Fir«l  Action 


09/23/94    50  FR  48827 
OOAXVOO 


SmaN  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact  Mari  L.  Dunleavy. 

Regulatory  Specialist,  Department  of 
Agriculture.  Federal  Crop  insurance 
Corporation.  2101  L  Street  NW.. 
Washington.  DC  20037.  202  254-8314 

RM:  0563-AA77 

460.  LATE  AND  PREVENTED 
PLANTING  PROVISIONS  FOR 
VARIOUS  CROPS 

Legal  Authority:  7  USC  1501  et  seq 

CFR  Citation:  7  CFR  401 

Legal  Deadline:  None 

At>stract  This  interim  rule  amends  the 
General  Crop  Insurance  Regulations, 
effective  for  the  1994  and  succeeding 
crop  years,  by  amending  the  late 
planting  and  prevented  planting 
provisions  of  the  com,  sorghum  and 
soybean  endorsements.  Additionally, 
this  rule  serves  to  incorporate  late  and 
prevented  planting  coverage  into  the 


hybrid  sorghum  see^,  rice,  cotton, 
barley,  cats,  and  wheat  crop 
endorsements,  and  prevented  planting 
provisions  into  the  ELS  cotton 
endorsement.  These  provisions  will  be* 
effective  for  the  1994  crop  year. 

Timetable: 


Action 


Dels 


FRCtta 


Interim  Final  Rule 
Final  ActHXi 


12/22/93    58  FR  67630 
00/00/00 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Mari  L.  Dunleavy, 

Regulatory  Specialist.  Department  of 
Agriculture.  Federal  Crop  Insurance 
Corporation.  2101  L  Street  NW., 
Washington.  DC  20037.  202  254-8314 

RIN:  0563-AA80 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Federal  Crop  Insurance  Corporation  (FCIC) 


Completed  Actions 


461.  GENERAL  ADMINISTRATIVE 
REGULATIONS:  APPEAL 
PROCEDURES 

CFR  Citation:  7  CFR  400.  subpart ) 

Completed: 


Completed: 


R#00on 


FR  en* 


Reason 


FRCns 


Withdrawn  07/28/94 

Small  Entities  Affected:  None 

Government  Levels  Aflecled:  None 

Agency  Contact  Mari  L  Dunleavy, 
202  254-8314 


Final  Action  09/19/94    59  FR  47783 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Mari  L.  DiuUeavy, 

202  254-8314 


RIN:  0563-AA75 


RIN:  0563-AA63 


462.  GENERAL  ADMINISTRATIVE 
REGULATIONS;  ACTUAL 
PRODUCTION  HISTORY  (APH) 
COVERAGE  PROGRAM 

CFR  Citation:  7  CFR  400 


463.  GENERAL  CROP  INSURANCE 
REGULATIONS;  SMALL  GRAINS 
CROP  INSURANCE  PROVISIONS 

CFR  Citation:  7  CFR  457 

Completed: 


Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy. 
202  254-8314 

RIN:  0563-AA76 


464.  GENERAL  CROP  INSURANCE 
REGULATIONS;  COARSE  GRAINS 
CROP  INSURANCE 

CFR  Citation:  7  CFR  457 

Completed: 


Reason 


Data 


FR  ate 


Data 


FR  CHe 


Final  Action  02/28/94    50  FR  9382 

Small  Entities  Affected:  None 


Final  Action  09/27/94    59  FR  49157 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Mari  L.  Dunleavy, 
202  254-8314 

RIN:  0563-AA81 

BH.LWQ  COOC  341»«»f 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Federal  Grain  Inspection  Service  (FQIS) 


Prerule  Stage 


465.  UNITED  STATES  STANDARDS 
FOR  CORN 

Legal  Authority:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  810 


Legal  Deadline:  None 

Abstract  The  Federal  Grain  Inspection 
Service  proposes  to  initiate  a  review  of 
the  United  States  Standards  for  Com. 
Public  comments  will  be  requested 


regarding  the  adequacy  of  existing  com 
standards:  (e.g.  tolerances,  classification 
system,  language  clarity,  and  other 
potential  improvements).  The  review  is 
being  initiated  to  meet  the  requirements 
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Prerule  Stage 


of  Executive  Order  12291  and 
Departmental  Regulation  1521  to 
conduct  periodic  reviews  of  existing 
regulations.  This  action  is  a  routine 
administrative  review.  Alternatives  to 
the  existing  standards  will  be 
considered  as  the  review  schedule 
progresses  and  public  comments  are 
evaluated. 


Timetable: 


Action 


FR  ate 


ANPRM 

ANPRM  Comment 
Period  End 


10A)0/94 
11/00/94 


Small  Entities  Affected:  Governmental 
Jurisdictions 


Government  Levels  Affected:  None 

Agency  Contact  George  Wollam. 

Regulatory  Liaison,  Department  of 
Agriculture,  Federal  Grain  Inspection 
Service.  PC  Box  96454,  Room  0623 
South  Building,  Washington,  DC  20090- 
6454,  202  720^)292 

RIN:  058O-AA28 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Federal  Grain  Inspection  Service  (FGIS) 


Proposed  Rule  Stage 


466.  A  REVIEW  OF  THE 
REGULATIOfIS  UNDER  THE  UNITED 
STATES  GRAIN  STANDARDS  ACT: 
PART  800 

Legal  Authority:  7  USC  71  to  87 

CFR  Citation:  7  CFR  800 

Legal  Deadline:  None 

Abstract  Under  the  requirements  of 
Executive  Order  12291  to  periodically 
review  all  existing  regulations,  and 
USDA  Etopartmental  Regulation  1512-1 
to  conduct  each  such  review  within  a 
five-year  timeframe,  the  Federal  Grain 
Inspection  Service  will  review  its 
General  Regulations  under  the  United 
States  Grain  Standards  Act.  To  simplify 
and  promote  a  better  understanding  of 
policies  and  procedures,  FGIS  will  be 
proposing  changes  to  the  regulations. 
Alternatives  will  be  considered  after 
receipt  of  public  comments. 

Timetable:. 


Action 


Data 


FR  ata 


NPRM 

03/00/95 

NPRM  Comment 

06/00/95 

Period  End 

Final  Action 

11/00/95 

Final  Action  Effective 

12AXV95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  George  WoIIam, 

Regulatory  Liaison.  Department  of 
Agriculture,  Federal  Grain  Inspection 
Service.  PC  Box  96454,  Room  0623 
South  Building,  Washington,  DC  20090- 
6454,  202  720-0292 

RIN:  0580-AA08 

467.  UNITED  STATES  STANDARDS 
FOR  BARLEY 

Legal  Authortty:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  810 

Legal  Deadline:  None 


Abstract  The  Federal  Grain  Inspection 
Service  proposes  to  initiate  a  review  of 
the  United  States  Standards  for  Barley. 
Public  comments  will  be  requested 
regarding  the  adequacy  of  existing 
barley  standards:  (e.g.  tolerances, 
classification  system,  language  clarity, 
and  other  potential  improvements).  The 
review  is  being  initiated  to  meet  the 
requirements  of  Executive  Order  12866 
and  Departmental  Regulation  1521  to 
conduct  periodic  reviews  of  existing 
regulations.  This  action  is  a  routine 
administrative  review.  Alternatives  to 
the  e.xisting  standards  will  be 
considered  as  the  review  schedule 
progresses  and  public  comments  are 
evaluated. 

Timetable: 


Action 


Date  FR  ate 


NPRM  10rtXV94 

NPRM  Comment  11/00/94 

Period  End 

Final  Action  01/00/95 

Final  Action  Effective  01/00/96 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  George  Wollam, 

Regulatory  Liaison.  Department  of 
Agriculture,  Federal  Grain  Inspection 
Service,  PC  Box  96454.  Room  0623 
South  Building.  Washington,  DC  20090- 
6454.  202  720-0292 

RIN:  0580-AA29 


46a  e  OFFICIAL  PERFORMANCE  AND 
PROCEDURAL  REQUIREMENTS  FOR 
GRAIN  WEIGHING  EQUIPMENT  AND 
RELATED  GRAIN  HANDUNG 
SYSTEMS 

Legal  Authority:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  802 

Legal  Deadline:  None 

Abstract  The  Federal  Grain  Inspection 
Service  (FGIS)  proposes  to  revise  the 


regulations  under  the  United  States 
Grain  Standards  Act  (USGSA),  as 
amended,  entitled  Performance  and 
Procedural  Requirements  for  Grain 
Weighing  Equipment  and  Related  Grain 
Handling  Systems.  FGIS  proposes  to 
incorporate  by  reference  the  applicable 
requirements  of  the  National  Institute 
of  Standards  and  Technology  (NIST) 
Handbook  44.  "Si>ecification  Tolerance, 
and  other  Technical  Requirements  for 
Weighing  and  Measuring  Services", 
1992  edition  (Handboolc  44)  and 
continue  to  adopt  all  requirements  for 
NIST  Handbook  105-1  "Specifications 
and  Tolerances  for  Reference  Standard 
Weights  and  Measures",  1990  revision 
(Handbook  105-1). 

Timetable: 


Action 


Data 


FR  Clla 


NPRM  1Q/0QW 

NPRM  Comment  11/00*94 

Period  End 

Final  Action  12/00/94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  George  Wollam, 

Regulatory  Liaison,  Department  of 
Agriculture,  Federal  Grain  Inspection 
Service.  PC  Box  96454,  Room  0623 
South  Building,  Washington.  DC  20090- 
6454,  202  720-0292 

RIN:  0580-AA39 

469.  •  FEES  FOR  OFFICIAL 
INSPECTION  AND  WEIGHING 
SERVICE 

Legal  Authority:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  800 

Legal  Deadline:  None 

Abstract:  The  Federal  Grain  Inspection 
Service  (FGIS)  is  proposing  a  change 
in  the  manner  in  which  it  collects  fees 
for  Official  Inspection  and  Weighing 
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services  performed  in  the  United  States 
under  the  United  Stilee  Grain  Standard 
Act  (USCSA).  M  aBHKled. 

Tlmtablt 


fees  charged  by  the  Commodity  Testing 
Laboratory  at  Beltsville.  Maryland,  by 
increasing  fees  for  individual  services 
provided  by  the  Laboratory.  These 
revisions  are  intended  to  cover 
proiected  operating  costs. 


NPRM  i(yo(y»4 

NPRM  Commanl         12/0(y94 
Period  End 

SitmH  EntttiM  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact  George  VVollam. 

Regulatory  Liaison.  Department  of 
Agriculture.  Federal  Grain  Inspection 
Service.  PO  Box  96454.  Room  0623 
South  Building.  Washington,  DC  20090- 
6454.  202  720-0292 

RIN:  G580-AA4Q 

470.  e  FEES  FOR  BELTSVILLE 
LABORATORY  TEST  SERVICES 

Legal  Authority:  7  USC  1621  et  seq 

CFR  Citation:  7  CFR  68 

Lagal  Daadlina:  None 

Abstract:  The  FmitTiil  Grain  Inspection 
Services  (FGIS)  ts  proposing  to  adjust 


Adlow 


Dale  FR  CHe 


CFR  Citation:  7  CFR  810 

Legal  Daadllna;  None 

Abstract  The  Federal  Grain  Inspection 
Ser\'ice  is  reviewing  the  existing  United 
States  Standards  for  Flaxseed.  Mixed 
Grain.  Oats.  Rye.  Sunflower  Seed,  and 
Triticale. 


NPRM  iatxy94 

NPRM  Comment         11/00^ 
PenodEnd 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  George  Wollam. 

Regulatory  Liaison.  Department  of 
Agriculture.  Federal  Grain  Inspection 
Service.  PO  Box  964S4.  Room  0623 
South  Building.  Washington.  DC  20090- 
6454.  202  720-0292 

MH:  OS80-AA41 

471.  e  U.S.  STANDARDS  FOR 
FLAXSEED.  MIXED  GRAINS.  OATS. 
RYE.  SUNFLOWER  SEED.  AND 
TRITICALE 

Legal  Authority:  7  USC  7i  et  seq 


Timetable: 

Action 

Dale 

FRCIte 

ANPRM 

12/17/93 

58  FR  65939 

ANPRM  Comment 

02/15/94 

PenodEnd 

NPRM 

10/00/94 

NPRM  Comment 

11/00/94 

PerKXl  End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  George  Wollam. 

Regulatory  Liaison.  Department  of 
Agriculture.  Federal  Grain  Inspection 
Service.  PO  Box  964S4.  Room  0623 
South  Building.  Washington.  DC  20090- 
6454.  202  720-0292 

RIN:  0580-AA42 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Federal  Grain  Inspection  Service  (FGIS) 


Final  Rule  Stage 


472.  REGULATORY  APPLICATION  OF 
WATER  TO  GRAIN 

Legal  Autfiority:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  800  61  (aKD;  7 
CFR  800  61  (aH2) 

Legal  Deadline:  None 

Abstract  FGIS  proposas  to  regulate  thu 
application  of  water  to  grain.  The 
mdiscriminate  application  of  water  to 
grain  may  adversely  impact  on  the 
storability  of  such  grain  and  may 
detract  from  tlie  quality  of  such  grain. 

Timetable: 


Action 


Dale  FRCMe 


08/04/93    58  FR  41439 
12/02/93    58  FR  41439 


NPRM 

NPRM  Comment 

Penod  End 
Final  AcUon  10/0O94    • 

Fmal  Acbon  Eflective  11/0094 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  George  Wollam. 
Regulatory  Liaison.  DepartrV.ent  of 
Agriculture.  Federal  Grain  Inspection 
Service.  PO  Box  96454.  Room  0623 


South  Building.  Washington,  DC  20090- 
6454.  202  7204)292 

RIN:  0S8O-AA25 


473.  FEES  FOR  OFFICIAL 
INSPECTION  AND  WEIGHING 
SERVICES 

Legal  Autfiority:  7  USC  71  et  seq 

CFR  Citation:  7  CFR  800.71 

Legal  Deadline:  None 

AtMtract  The  Federal  Grain  Inspection 
Ser\  ice  (FGIS)  proposes  to  increase  its 
fees  on  average  by  3.7  percent  for 
OfTicial  Inspection  and  Weighing 
Services  performed  in  the  United  States 
under  the  United  States  Grain 
Standards  Act  (USCSA).  as  amended. 
The  USCSA  provides  for  establishment 
of  fees  which  are  to  cover  the  costs 
for  performance  of  these  official 
services.  FGIS's  current  fee  does  not 
generate  sufficient  revenue  to  cover  any 
of  the  approved  FY  1992  3.7  percent 
federal  employee  raise. 


Timetat>le: 


Action 


Date  FR  Cite 


Intanm  Final  Rule        01/08/93    58  FR  3263 
Final  Action  10/00/94 

Postponement  of  Effective  Date 

Intenm  Final  Rule  01/21/93  <58  FR  5255) 

Small  Entities  Affected:  None 

Government  Levels  Affected:  N'one 

Agency  Contact  George  Wollam. 
Regulatory  Liaison.  Department  of 
Agriculture.  Federal  Grain  Inspection 
Service.  PO  Box  96454.  Room  0623 
South  Building.  Washington.  DC  20090- 
6454.  202  720-0292 

RIN:  0580-AA27 


474.  FEES  FOR  OFFIQAL  PESTICIDE 
RESIDUE  TESTING 

Legal  Authority:  7  USC  7i 

CFR  Citation:  7  CFR  800 

Legal  Dsadiine:  None 

Abstract  The  Federal  Grain  Inspection 
Service  is  proposing  to  establish  a 
pesticide  residue  testing  service.  The 
New  service  will  provide  testing  of 
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composite  wheat  sample  for  various 
pesticide  residues  using  gas 
chromatography/mass  spectrometry. 
Timetable: 


Action 


Action 


FRCtte 


NPRM 

NPRM  Comment 
Period  End 


02/28/94    59  FR  9424 
03/30/d4 


Fmal  Action       ^  tO/0»94 

Final  Action  Efl«:tive  11jO0/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Analysis:  Regulatory  FlexibiUty 
Analysis 


FR  CHe       Agency  Contact  Geoi^  Woll^ 
Regulatory  Liaison.  Department  of 
Agriciilture,  Federal  Grain  Inspection 
Service,  PO  Box  96454.  Room  0623 
South  Building,  Washington,  DC  20090- 
6454,  202  7204)292 

nut:  0580-AA36 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Federal  Grain  Inspection  Service  (FGIS) 


Completed  Actions 


475.  UNITED  STATES  STANDARDS 
FOR  SOYBEANS 

CFR  Citation:  7  CFR  810 

Completed: 


476.  FGIS  TO  CHANGE  PROTEIN 
REFERENCE  METHOD 


CFR  Citation:  7  CFR  801 
Completed: 


FR  ate        Reason 


Date 


Final  Action  03/07/94    59  FR  10569 

Final  Action  Effective  09A)l/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  George  Wollam.  202 
720-0292 


FR  CItB 


477.  OFFICIAL  TESTING  SERVICES 
FOR  VOMiTOXIN 

CFR  Citation:  7  CFR  800 

Completed: 

FRCNe 


RIN:  0580-AA14 


Final  Action  06/20/94    59  FR  31  SOS 

Final  Action  Effective  07/20/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  George  Wollam,  202 
720-0292 

RIN:  0580-AA37 


Fmal  Action  03/24/94    50  FR  13866 

Fmal  Action  Effective  04/25/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Nmie 

Agency  Contact  George  Wollam,  202 
720-0292 

RIN:  0580-AA38 

BH.UN6  CODE  341»««.F 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Food  and  Nutrition  Service  (FNS) 


Prerule  Stage 


47a  SYSTEMATIC  AUEN 
VERIFICATION  FOR  ENTITLEMENTS 

Legal  Authority:  PL  99-603 
Immigration  Reform  and  Control  Act  of 
1986,  sec  121;  PL  103-66 

CFR  Citation:  7  CFR  271;  7  CFR  272; 
7  CFR  273;  7  CFR  275;  7  CFR  277 

Legal  Deadline:  Other,  Statutory, 
October  1,  1988. 

Provision  of  PL  103-66  effective  4/1/94 
unless  Gtate  meets  hardship  definition. 

Abstract:  This  rule  establishes 
procedures  for  State  agencies  to  use  to 
participate  in  the  Systematic  Alien 
Verification  for  Entitlements  (SAVE) 
system.  As  required  by  IRCA,  the 
Immigration  and  Naturalization  Service 
(INS)  implemented  this  system.  IRCA 
requires  the  Food  Stamp  F*rogram  (FSP) . 
and  certain  other  entitlement  programs 
to  use  SAVE  to  verify  the  immigration 
status  of  aliens  applying  for  benefits. 
The  rule  also  provides  guidehnes  for 
Federal  reimbursement  of 
administrative  costs  and  proposes  to 
implement  a  provision  of  PL  103-66 


which  reduces  the  level  of  Federal 
reimbursement  for  SAVE  from  100%  to 
50%.  In  addition,  the  rule  implements 
nondiscretionary  provisions  of  IRCA 
requiring  all  household  members  to 
attest  to  their  citizenship  or  aUen  status 
and  certain  requirements  relating  to 
documentation  of  alien  status.  (87-009) 

Timetat>le: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Begin  Review 
End  Review 


10/07/88 
10/00/94 
02/00/95 


53  FR  39433 


Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Sheri  Ackerman. 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AA73 


479.  CONSIDERATION  OF  AN 
ALTERNATE  PROTEIN  SOURCE. 
WHEY  PROTEIN  CONCENTRATE.  AS 
A  MEAT  ALTERNATE  FOR  USE  IN 
THE  CHILD  NUTRITION  PROGRAMS 

Legal  Authority:  42  USC  1751  to  1760; 
42  USC  1779;  42  USC  1761;  42  USC 
1762a;  42  USC  1765;  42  USC  1766 

CFR  Citation:  7  CFR  210,  app  A;  7  CFR 
225,  app  A 

Legal  Deadline:  None 

Abstract  The  Department  has  been 
petitioned  to  accept  whey  protein 
concentrate  (WPC)  as  a  meat  alternate 
in  the  CNP.  All  interested  parties  are 
being  encouraged  to  submit  to  the  Food 
and  Nutrition  Service  any  information 
that  may  be  of  significance  to  the 
determination  of  the  acceptance  of 
WPC.  The  Department  will  evaluate  all 
information  submitted,  and  based  upon 
this  information  and  its  own  research, 
determine  whether  to  propose  that 
current  regulations  regarding  the  use  of 
meat  alternates  in  the  CNP  be  modified 
to  accept  WPC.  (93-004) 
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Prerule  Stage 


Action 


m  cm 


ANPRM  10/00/94 

ANPRM  Comment       01/00/95 
PwiodEnd 

Small  Entttlaa  Affectad:  Undetermined 

Qovammant  Lavals  Affected: 

Undetermined 

Agency  Contact  Sheri  Ackerman. 

Regulatory  OfGcer.  Department  of 
Agriculture,  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AB69 


480.  •  CHILD  AND  ADULT  CARE 
FOOD  PROGRAM:  EUMINATION  OF 
WHOLE  COWS  MLK  FROM  THE 
INFANT  MEAL  PATTERN 

Legal  Auttwrtty:  42  USC  1751  to  1760: 

42  USC  1779 

CFR  Citation:  7  CFR  210;  7  CFR  220: 
7  CFR  226 

Legal  Deadline:  None 

Abstract  Proposal  will  prohibit 
consumption  of  whole  cow's  milk  for 
infants  ages  8-11  months  and  require 
breast  milk  or  iron-fortified  formula  for 
the  entire  Rrst  year. 


Timetable: 


Action 


Date  FR  Cite 


ANPRM  06/00/95 

ANPRM  Comment       09/00/95 

Period  End 
Rnal  Action  09/00/96 

Final  Action  Effective  09/00/96 

Small  Entities  Affected:  None 

Qovemmant  Lavets  Affected:  State 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  E)epartment 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive,  Room 
308.  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AB81 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Food  and  Nutrition  Servica  (FNS) 


Proposed  Rule  Stage 


481.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN,  INFANTS. 
AND  CHILDREN  (WIC):  FOOD 
DELIVERY  SYSTEMS 

Regulatory  Plan:  This  entry  is  Seq.  No 
4  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AAeO 

482.  FOOD  STAMP  PROGRAM: 
EMERGENCY  ASSISTANCE  FOR 
VICTIMS  OF  DISASTERS 

Legal  Autftority:  7  USC  2013  (b):  7  USC 

2014  (h) 

CFR  Citation:  7  CFR  272;  7  CFR  273;      • 
7  CFR  280 

Legal  Deadline:  None 

Abstract  This  rule  would  define 
special  eligibility  and  issuance 
procedures  during  disasters.  The  rule 
addresses  the  eligibility  and  issuance  of 
food  sta.Tips  by  the  Food  Stamp 
Program  during  a  disaster.  (86-029) 

Timetable: 


Action 


FR  CHa 


NPRM  12AXV94 

NPRM  Comment         03/00/95 

Period  End 
Final  Action  09/00/95 

Final  Action  Effective  10/00/95 

Small  Entities  Affected:  Governmental 

lurisdictions.  Organizations 

Government  Levela  Affected:  State. 
Local,  Federal 

Agertcy  Contact:  Sheri  Ackerman. 

Agency  Regulatory  Officer.  Department 


of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AA85 


483.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN.  INFANTS. 
AND  CHILDREN  (WIC):  PART  246.10. 
FOOD  PACKAGE  III, 
CHILDREN/WOMEN  WITH  SPECIAL 
DIETARY  NEEDS 

Legal  Auttiorlty:  42  USC  1786 

CFR  Citation:  7  CFR  246 

Legal  Deadline:  None 

At>stract  Food  Package  III  will  be 
revised  to  increase  the  maximum 
quantity  of  special  formula  authorized 
per  month:  clarify  what  formula  is;  add 
additional  authorized  WIC  foods  to  the 
package;  and  address  tailoring. 

Need  for  Action: 

This  special  dietary  package  currently 
provides  special  formula,  juice,  and 
cereal.  It  was  designed  specifically  to 
assist  low-income  women  and  children 
who  require  special  formulas  due  to 
medical  conditions.  Without  WIC  these 
individuals  would  have  difficulty  in 
obtaining  special  formulas,  which  tend 
to  be  quite  expensive.  Program 
administrators,  participants  and  the 
National  Advisory  Council  on  Maternal, 
Infant  and  Fetal  Nutrition  recognize 
that  current  monthly  maximum 
quantity  of  formula  allowed  is 
sometimes  not  sufficient  and 


recommend  that  it  be  increased.  They 
also  recognized  that  there  is  a 
nutritional  need  for  additional  WIC 
foods  to  be  made  available  to 
participants  receiving  this  package. 
This  is  a  very  infrequently  used 
package  and  the  proposed  rule  wil^ 
no  way  affect  the  other  WIC  food 
packages.  (89-505) 

Timetable: 

Action  Date 


10/1 
01/1 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  06/00/95 

Final  Action  Effective   1 0/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  State, 
Local.  Tribal 

Agency  Contact  Sheri  Ackerman. 
Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutriiion 
Service.  3101  Park  Center  Drive,  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB09 

484.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN.  INFANTS 
AND  CHILDREN  (WIC): 
MISCELLANEOUS  PROVISIONS 
Legal  Auttiorlty:  42  USC  1786 
CFR  Citation:  7  CFR  246 
Legal  Deadline:  None 

Abstract  This  proposed  rule  responds 
to  a  variety  of  program  concerns,  most 


USDA— FNS 


of  which  have  been  expressed  by  WIC 
State  agencies.  The  proposal 
strengthens  the  provision  of  services  to 
participants  in  the  areas  of  eligibility 
determination  and  nutrition  education 
and  increases  State  agency  flexibility 
regarding  the  sharing  of  participant 
information  with  other  programs. 
Several  minor  clarifications  and 
technical  corrections  are  also  made. 
Principal  provisions  include:  (1) 
mandatory  minimimi  content 
requirements  for  nutrition  education 
participant  contacts;  and  (2)  additional 
flexibility  for  State  agencies  to  share 
participant  information  with  related 
programs. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  10/00/94 

NPRM  Comment  01/00/95 

Period  End 

Final  Action  06/00/95 

Final  Action  Effective  10/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local.  Tribal 

Additional  Information:  (89-515) 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agricultiu^,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-ABlO 

485.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  CHILD  NUTRITION  AND 
WIC  REAUTHORIZATION  ACT 
AMENDMENTS 

Legal  Autftority:  42  USC  1766;  PL  101- 
147 

CFR  Citation:  7  CFR  226 

Legal  Deadline:  Other.  Statutory.  July 
1.  1990. 
PL  101-147 

Abstract  Implements  certain 
provisions  of  PL  101-147,  including  the 
provision  of  expansion  funds  to  family 
day  care  home  sponsors  for  rural  and 
low-income  area  outreach;  authority  for 
State  agencies  to  establish  an  every- 
other-year  sponsor  application  process; 
a  reduction  in  the  number  of  required 
monitoring  visits  in  school-sponsored 
child  care;  authority  for  State  governors 
to  designate  an  alternate  State  agency 
to  administer  the  adult  day  care  portion 
of  the  Program;  and  a  change  in  the 


basis  for  determining  States'  Program 
commodity  entitlement  firom  current 
year  to  prior  year  data.  (90-508) 

Timetable: 


Action 


Data 


FR  one 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/00«5 
04/00/95 

02JOOt96 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact:  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB16 

486.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  AUTHORITY  TO  COLLECT 
OVERCLAIMS 

Legal  Authority:  42  USC  1766 

CFR  Citation:  7  CFR  226 

Legal  Deadline:  None . 

Abstract  Establishes  the  Department's 
authority  to  collect  overclaims  where 
participating  institutions  fail  to  comply 
with  regulatory  recordkeeping 
requirements.  (87-514) 

Timetable: 


Actton 


Data  FR  at* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/00/95 
04/00/95 

12/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB19 

487.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  PROHIBITION  OF 
INSTITUTIONAUZED  ADULTS 

Legal  Autfiority:  42  USC  1766 

CFR  Citation:  7  CFR  226 

Legal  Deadline:  None 

Abstract  Clarifies  the  statutory  intent 
of  PL  100-175,  the  Older  Americans  Act 
of  1987,  by  incorporating  into 


Proposed  Rule  Stage 


regulations  a  provision  under  which 
adults  residing  in  institutions  are  not 
eligible  for  benefits  under  the  Child 
and  Adult  Care  Food  Program.  (90-514) 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


01/00/95 
06/00/95 

02^X196 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexaipdria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB21 

48a  FOOD  DISITtlBUTION 
PROGRAMS— PAPERWORK 
REDUCTION 

Legal  Authority:  PL  101-147 

CFR  Citation:  7  CFR  250;  7  CFR  251 

Legal  Deadline:  None 

Abstract:  This  rule  will  implement  the 
food  distribution  portion  of  the 
recommendations  of  the  August  1990 
task  force  on  paperwork  reduction. 
These  recommendations  were  included 
in  a  report  to  Congress  and  included 
perpetual  State/Federal  agreements  and 
longer  contract  duration  for 
warehouses. 

Timetable: 


Action 


Date 


FRCtta 


NPRM  02/00/95 

NPRM  Comme-it  03/00/95 

Period  End 

Final  Action  09/00/95 

Final  Action  Effective  10/00/95 

Small  Entities  Affectad:  Businesses, 

Governmental  jurisdictions. 
Organizations 

Government  Levels  Affeded:  State, 
Local 

Agency  Contact  Sheri  Ackennan, 

Agency  Regulatory  OfGcer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB27 


UMI 
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Proposed  Rute  Stage 


4«L  FOOD  DISTRIBUTION    

PROQftAMS— IMPLEMENTATION  OF 
1990  FAftM  BILL 

Legal  Authority:  PL  101-624 

CFR  Citation:  7  CFR  250;  7  CFR  251 

Legal  DoadHna;  Final.  Statuton'.  July 
30.  1992. 

Abstract  This  rule  will  revise  ihe 
requiroments  for  evaluation  of  stale 
warehousing  and  distribution  systems 
ant!  conversion  to  commercial  systems. 

TImataWa: 


NPRM  11MV94 

NPRM  CommMR         OI/OO'SS 

Penod  End 
Fmat  Adan  07«0/95 

Final  Aden  Eflective  06IO0n& 

Small  Entttlas  Atfacted:  Businesses. 
(<ovemmental  lurisdictions. 
Organizations 

Govemmant  Levels  Affected:  State. 
Local 

Agency  Contact  Sheh  Ackeiman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
.Semice.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 


RIN:  05»4-AB28 


490.  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM:  PAPERWORK 
REDUCTION  REGULATIONS 

Legal  Aulhortty:  42  l!SC  l7Mi 

CFR  Citation:  7  CFR  22fi 

Legal  Deadline:  None 

Abstract  Implements  c«>rtuin 
recommendations  made  by  the 
Paperyvork  Reduction  Taskforcts 
established  under  the  Child  Nutrition 
and  WIC  Reauthorization  Act 
Amendments  of  1989.  These 
recommendations  include  (1)  a 
reduction  in  the  number  of  certain 
sponsor  review  requirements,  (2)  an 
increase  in  the  overclaim  disregard 
threshold  and  (3)  modifications  to  the 
procedures  for  State  verification  of  free 
and  reduced  price  applications.  (01- 
016) 

Timetable: 

Action  Mto         P 


NPRM 

NPRMCemmerw 
Period  End 


tO/00^ 
01/OW95 


Aettea 


Oala  FR  CMt 


Fintf  Acttm  0M(V95 

Final  Action  EM*cli\«  06/00(95 

Small  Entities  Affected:  None 

GowaoMnent  Levels  Affected:  State 

Agency  Contact  Skeri  Ackermam. 
Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Ser\'ice.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  3SS- 
2760 

RIN:  0584-AB33 

491.  CHILD  MITRmON  PROGRAMS: 
REVISION  OF  INFANT  MEAL 
PATTERNS  FOR  THE  CHILD 
NUTRITION  PROGRAM 

Legal  Autttority:  42  USC  17S8:  42  USC 
1766  (gUlk  42  USC  1733  (e)(1) 

CFR  CIMIIlW.  7  CFR  210:  7  CFR  220: 
7  Cf  R  226 

Legal  Deadline:  None 

Abstract:  Implements  provisic»n  in  the 
National  School  Lunch,  5>chool 
Breakfast  and  Child  and  Adult  Care 
Food  Program  regulations  under  which 
retmburaeinent  would  be  provided  for 
meals  served  to  infants  which  contain 
onl>-  breast  milk  (91-019) 

Timetabla: 


Action 


Data  FR  CNa 


NPRM  tO/00^94 

NPRM  Comment  Ol/Oa'95 

Panod  End 

Ftnal  Action  05/00/96 

Final  Action  Etfecfi«/e  05/00/95 

Small  Entities  Affected:  None 
Govemmant  Levels  Affected:  None 

Agency  Contact:  Sheri  Ackerman. 

Ag»'i\cy  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Scr\'ice.  3101  Park  Center  Driue.  Room 
30«.  Alexandria.  VA  22302.  783  305- 
2760 

RIN:  0584-AB34 

492.  COMMODITY  SUPPLEMENTAL 
POOO  PHOGRAM:  ELDEflLy-ONLY 
SITES,  AOMMSTRATIVE  FUNDMG, 
REFERRALS  TO  HEALTH  AND 
SOCIAL  SERVICES.  CASELOAD 
ALLOCATION  PROCESS,  PRIORITY 
SYSTEM,  AND  MISCELLANEOUS 

Legal  Authority:  7  USC  51 2(c) 

CFR  CMaSon:  7  CFR  247 

Legal  Deadline: 


Final.  Statutory.  October  1.  1990.  for 
funding  provisions. 
Final  Statutory.  October  1.  1991.  for 
all  other  provisions. 

Abstract  This  rule  is  being  proposed 
in  response  to  changes  brought  about 
by  PL  101 -€24  and  to  strengthen  other 
program  areas.  This  proposed  rule  will 
implement  those  provisions  of  PL  101- 
624  inrfaich  afEect  the  Commodity 
Suppleinental  Food  Program  (CSFP) 
and  which  do  not  reqinre  Departmental 
discretion.  The  following  list  includes 
diose  provisions  addressed  in  this 
rulfrmaking:  (1)  authorizes  State 
agencies  to  operate  elderly-only  sites; 
(2)  provides  administrative  funding  to 
agencies  not  to  exceed  20  percent  of 
the  annual  appropriation:  and  (3) 
mandates  that  State  agencies  serving 
women,  infants  and  children:  (a) 
distribute  written  infunnation  on  Food 
Stamps,  AFDC,  and  Child  Support 
Enforcement  Programs:  (b)  provide  each 
local  agency  with  materials  showing 
the  income  limits  according  to  family 
size,  applicable  to  pregnant  women, 
infants,  and  children  in  the  Medicaid 
Program;  and  (c)  distribute  wTitten 
information  on  and  referrals  to  the 
M(?dicaid  Program,  when  appropriate. 
State  agencies  serving  elderly  persons 
shall  ensure  that  written  information  is 
provided  on  Food  Stamps, 
Supplemental  Security  Income  Ixinefits. 
and  Medicaid.  (91-015) 

Timatable: 


Action 


Data 


FRCIta 


NPRM 

01/00/95 

NPRM  Comment 

03/00/96 

PerKX)  End 

Final  Action 

09TXV95 

Smalt  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Sheri  Ackerman. 

Apency  Regulatory  'Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIH:  0584-AB37 

493.  FOOD  STAMP  PROGRAM: 
QUALITV  CONTROL  TECHNICAL 

AMENDMENTS 

Legal  Authority:  7  USC  2011  to  2032 

CFR  Citatien:  7  CFR  271.2;  7  CFR 
275.3:  7  CFR  275.10;  7  CFR  275.11;  7 
CFR  275.13:  7  CFR  275.23 


USDA— FNS 


Legal  Deadline:  None 

Abstract  The  Food  and  Nutrition 
Service  is  proposing  technical  changes 
to  the  Food  Stamp  Program's  Quality 
Control  System  which  will  reduce  the 
workload  on  State  agencies  and 
improve  the  efficiency  of  the  quality 
control  system.  The  proposed  changes 
would:  (1)  permit  State  agencies  to 
reduce  their  sample  sizes;  (2)  clarify  the 
minimum  size  of  the  Federal 
subsample;  (3)  clarify  State  sampling 
procedures;  4)  change  the  formulas  for 
calculating  Federal  subsample  sizes;  (5) 
change  the  way  FNS  avoids  double 
billing  for  compliance  issues;  (6)  clarify 
the  process  of  conducting  a  quality 
control  review  of  negative  subsystem 
cases  and  add  suspended  cases,  those 
cases  that  are  certified  for  the  Program 
but  do  not  receive  benefits,  to  the 
sample  imiverse  of  cases  that  are 
reviewed  under  the  negative  subsystem. 
(92-006). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  10/00/94 

NPRM  Comment  12/00/94 

Period  End 

Final  Action  04/00/95 

Final  Action  Effective  1 0/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Federal 

Additional  Information:  RIN  0584-AB07 
has  been  withdrawn,  and  the  actions 
in  that  proposed  rule  have  been 
included  in  this  action. 

Agency  Contact:  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB38 


494.  FOOD  STAMP  PROGRAM: 
RESOURCE  PROVISION  FROM  THE 
MICKEY  LELAND  MEMORIAL 
DOMESTIC  HUNGER  RELIEF  ACT  OF 
1990 

Legal  Authority:  7  USC  2011  to  2032; 
PL  101-624;  PL  102-237 

CFR  Citation:  7  CFk  273.8 

Legal  Deadline:  Final,  Statutory, 
October  1,  1991. 

Abstract  The  NPRM  was  published  on 
August  13.  1991.  After  full 
consideration  of  comments,  the 


Department  has  decided  that  a  new 
proposed  rulemaking  is  warranted  to 
take  into  consideration  comments 
received  and  recent  legislative  changes 
to  the  provision  as  a  result  of  PL  102- 
237. 

The  new  proposed  rule  will  exempt 
horn  consideration  as  a  resource, 
resources  that  a  household  is  unable  to 
sell  for  any  significant  return  because 
the  household's  interest  is  relatively 
slight  or  because  the  costs  of  selling 
would  be  relatively  great  Significant 
return  is  defined  as  an  amoimt  greater 
than  half  the  applicable  resource  limit 
for  the  household,  in  accordance  with 
7  CFR  273.8,  after  any  expenses  of  the 
sale  are  deducted.  (91-020) 

Timetable: 


Action 


Date 


FR  Cfte 


NPRM  11/00/94 

NPRM  Comment  12/00/94 

Period  End 

Final  Action  02/00/95 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AB40 


495.  NATIONAL  SCHOOL  LUNCH 
PROGRAM:  REVIEW  OF  FREE  AND 
REDUCED  PRICE  APPUCATION 
UNDER  THE  COORDINATED  REVIEW 
EFFORT 

Legal  Authority:  PL  101-147 

CFR  Citation:  7  CFR  210 

Legal  Deadline:  None 

Abstract:  Currently,  State  agencies 
must  review  all  applications  for  free 
and  reduced  price  meals  on  file  as  part 
of  an  administrative  review  of  the 
school  lunch  program  or  use  a 
statistically  valid  sample.  Generally  it 
is  necessary  to  review  all  applications 
in  order  to  determine  whether  or  not 
the  number  of  meals  claimed,  by  type, 
is  correct.  In  some  instances,  however, 
this  level  of  review  is  not  necessary 
due  to  the  small  number  of  errors 
discovered  early  in  the  review.  This 
rulemaking  will  establish  guidelines  for 
curtailing  such  activity  with  FNS 
approval.  (92-009) 


Proposed  Rule  Stage 


Timetable: 


AetkMi 


FR  Cltft 


NPRM  10/00/94 

NPRM  Comment         01AXV95 

Period  End 
Final  Action  05/00^ 

Final  Action  Effective  07/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 

Local 

Agency  Contact:  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Pood  and  Nutrition 
Service,  3101  Park  Office  Center,  Room 
308,  Alexandria,  VA  22302,  202  305- 
2760 

RIN:  0584-AB50 


496.  PROVISIONS  OF  COMPUTER 
MATCHINQ  AND  PRIVACY 
PROTECTION  ACT  OF  1988, 
AMENDMENTS  OF  1990,  AND 
IMPLEMENTATION  OF  THE 
DISQUAUFIED  RECIPIENT 
SUBSYSTEM 

Legal  Authority:  5  USC  552(a) 
Computer  Matching  and  Privacy 
Protection  Act;  7  USC  2015(b)  Food 
Stamp  Act 

CFR  Citation:  7  CFR  272;  7  CFR  273 

Legal  Deadline:  None 

Abstract  In  accordance  with  the 
Computer  Matching  and  Privacy 
Protection  Act,  PL  100-503,  and  the 
Computer  Matching  and  Privacy 
Protection  Amendments  of  1990,  PL 
101-508,  the  Food  Stamp  Program  must 
extend  certain  protections  to  persons 
whose  benefits  could  be  adversely 
affected  by  computer  matches.  These 
protections  include  independent 
verification  of  computer  information, 
notification  to  the  affected  individual 
and  provision  of  an  opportimity  to 
respond  to  the  information  before  an 
adverse  action  becomes  effective. 

In  addition,  this  proposed  rule 
describes  requirements  for  State 
agencies  to  report  information  on 
individuals  disqualified  from  the 
program  for  intentional  program 
violations  to  FNS  and  the  related  FNS 
computer  matching  program  knov«rn  as 
the  Disqualified  Recipient  Subsystem 
PRS).  (89-010) 

Timetable: 


Action 


FR  Cite 


NPRM 


10/00/94 


UMI 
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USDA— FM8 


Proposed  Rule  Stage 


Acttofi 


mam 


NPRM  CommwH  12/00/94 

Penod  End 

Final  Action  06AXV96 

Final  Action  Ettecttve  09/00/95 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected:  State, 
Local 

Agency  Conleel:  Sheri  Ackeman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  783  305- 
2760 

RIN:  0584-AB51 

497.  EMERGENCY  FOOD 
ASSIST AflCE  PfKXaRAM— 
ADMINISTRATIVE  COSTS 

Legal  Authority:  PL  90-8.  Sec  204 

CFR  Citation:  7  CFR  251 

Legal  Deadline:  None 

Abstract:  This  propoaed  rule  will 
permit  State*  to  charge  allowable 
indirect  costs  to  the  Emergency  Food 
Assistance  Program  grant. 

TimetablK 


Action 

Dais 

PftCNs 

NPRM 

02/00/95 

rjPRM  Comment 

04A30/96 

Penod  End 

Final  Action 

09/00/95 

Final  Action  Efleaive 

>0/00/96 

Small  Entitles  Affscted:  Organizationii 

Government  Levels  Affected:  State 

Agency  Contact:  Sheri  Ackerman. 
Ag«»ncy  Regulatory  Officer,  Dephrtment 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Office  Center.  Room 
308.  Alexandria.  VA  22302.  702  305- 
2780 

RIN:  0584-ABS4 

49a  FOOD  DISTRIBUTION 
PROGRAMS— DISASTER  PROVISIONS 

Legal  Atmtortty:  PL  lGO-7or 

CFR  Citation:  7  CFR  250 

Legal  Deadline:  None 

Abetract:  This  mle  *»nH  propose  to:  (1) 
allow  simultaneous  distribution  of 
commodrties  and  food  stamps  during 
disaster;  (2)  allow  commodity 
distribution  to  households  during 
situations  of  distress.  This  rule  will 
also  define  necossan,-  accountability 
procedures.  (90-OOni) 


Timetable: 

Action 

Oala 

FRCtte 

r^^WM 

12/Wy94 

NPRM  Comment 

02AXV95 

Fenod  End 

Final  Action 

07/00/95 

Final  Action  Eflective 

08/0095 

Small  Entitles  Affected:  Organizations 
Government  Ijevels  Affeded:  State 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Offjcer.  Department 
of  Agriculture.  Food  and  Nutrition 
Serx-ice.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0384-AB55 

499.  FOOD  STAMP  PROGRAM: 
MONTHLY  REPORTING  AHD 
RETROSPECTIVE  BUDGETMG 

Legal  Authority:  7  USC  2011  to  2032 

CFR  Citalioo:  7  CFR  273;  7  CFR  271 

Legal  Deadline:  None 

Abstract:  Current  regulations  do  not 
reflect  the  optional  nature  of  monthly 
reporting  and  retrospective  budgeting, 
are  complicated,  and  organized  with  a 
different  intent  than  the  current  system. 
This  action  proposes  to  revise, 
reorganize  and  simplify  7  CFR  273.21 
through  a  reproposal  of  the  entire 
section.  It  would  be  changed  to  reflect 
the  optional  nature  of  monthly 
reporting  and  retrospective  budgeting, 
to  provide  greater  flexibility  to  State 
agencies,  and  incorporate  e)q>erienof 
with  waivers.  (93-005) 

Timetable 

Action 


fft  CNa 


NPRM  12/00/94 

NPRM  Comment  01/00/95 

Penod  End 
Final  Action  07/00/95 

Final  Action  Effective   08/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 

L()!.Jll 

Agency  Contact:  Sheri  Ackermao. 
Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
30t.  Alexandria.  VA  22302.  703  S05- 
2760 

RIN:  0584-AB57 


500.  FOOD  STAMP  PROGRAM:  CHILD 
SUPPOfIT  OEOUCnOM  AND 
REQUREMEMTS  FOR  ANTICIPATMG 
INCOME  AND  REPORTING  CHANGES 

Legal  Authority:  7  USC  20ii  to  2032; 
PL  103-66 

CFR  CitaDon:  7  CFR  273 

Legal  Deadline:  Other.  Statutory. 
September  1.  1994. 
Sections  13911  and  13915  of  PL  103- 
Be-effoctive  date. 

Abetract  This  rule  is  being  prroposed 
to  implemoit  section  13921  of  the  1993 
Mickey  Leiand  Childhood  Hunger 
Relief  Act  which  establishes  a 
deduction  ior  child  support  paid  to  a 
non-household  member. 

This  action  also  proposes  several 
revisions  in  Food  Stamp  Program  rules 
for  determining  eligibiUty  and  benefits 
of  hous^olds  not  required  to  report 
changes  in  their  circumstances 
monthly.  The  proposed  changes  are 
intended  to  improve  the  accuracy  of 
benefits  provided  to  households  whose 
income  varies  from  month  to  month, 
reduce  the  number  of  changes  the 
household  must  report,  and  facilitate 
use  of  the  same  procedures  in  the  Food 
Stamp  and  Aid  to  Families  with 
E)ependent  Children  Programs. 

Timetable: 


Action 

Date 

FR  ate 

NPRM 

10/00/94 

NPRM  Comment 

12/00*94 

Penod  End 

Final  Action 

08/00/95 

Final  Action  Effective 

09/00/95 

SmaH  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Sber i  Ackennaa. 

Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
5>ervice.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB58 


501.  FOOD  STAMP  PROGRAM: 
EXCESS  SHELTER  EXPENSE  LIMIT 
AND  STANDARD  UTILITY 
ALLOWANCES 

Legal  Authority:  7  USC  2011  to  2032; 
PL  103-66 

CFR  Citation:  7  CFR  273 

Legal  Deadline: 

Final.  Statutory.  July  1.  1994.  for  first 
increase  in  excesssholter  expense  limit. 


USOA— FNS 


Other.  Statutory.  October  1. 1995,  for 
second  increase  in  excessshelter 
expense  limit. 

Other,  Statutory.  January  1,  1997.  for 
removal  of  shelterexpense  limit. 

Abstract  This  action  proposes  several 
changes  in  Food  Stamp  Program  rules 
relating  to  the  development  and  use  of 
standard  utility  allowances.  The 
changes  are  proposed  to  facilitate  use 
of  standard  amounts  rather  than  actual 
utility  expenses  in  determining  the 
benefits  of  food  stamp  households. 

This  rule  also  proposes  to  implement 
section  13912  of  the  Mickey  Leiand 
Childhood  Hunger  Relief  Act  which 
would  increase  and  then  eliminate  the 
current  limit  on  excess  shelter  expenses 
that  may  be  deducted  from  household 
income.  (93-006) 

Tlmetat>le: 


Action 


Date 


FR  ate 


NPRM  10«V94 

NPRM  Comment  12AXV94 

Period  End 

Final  Action  09/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB59 

502.  FOOD  STAMP  PROGRAM: 
SIMPUFICATION  OF  PROGRAM 
RULES 

Legal  Authority:  7  USC  2011  to  2032 

CFR  Citation:  7  CFR  273 

Legal  Deadline:  None 

Abstract:  This  action  proposes  several 
changes  in  Food  Stamp  Program  rules 
relating  to  social  security  numbers, 
combined  allotments,  residency, 
excluded  resources,  cost-of-living 
adjustments,  contract  income,  self- 
employment  expenses,  certification 
periods,  the  notice  of  adverse  action, 
recertification,  and  suspension  under 
retrospective  budgeting.  The  changes 
are  being  proposed  as  means  to 
simplify  regulatory  requirements  and  to 
increase  consistency  with  requirements 
of  the  Aid  to  Families  with  Etependent 
Children  (AFDC)  program.  (93-006) 


Proposed  Rule  Stage 


Timetable: 


Action 


Date 


FR  CMS 


NPRM  10/00/94 

NPRM  Comment  12AX)/94 

Period  End 

Final  Action  05/00/95 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB60 


503.  FOOD  STAMP  PROGRAM: 
PAYMENT  OF  CERTAIN 
ADMINISTRATIVE  COSTS  OF  STATE 
AGENCIES 

Legal  Authority:  7  USC  2011  to  2032; 
PL  103-66,  sec  13961 

CFR  Citation:  7  CFR  277 

Legal  Deadline:  Other,  Statutory,  April 
1,  1994. 

The  Act  requires  funding  rate  reduction 
effective  04/01/94. 

At}Stract  State  agencies  are  reimbursed 
by  FTvlS  at  standird  or  enhanced 
Federal  reimbursement  level  for  all 
allowable  costs  incurred  in  the  State's 
operation  of  the  Food  Stamp  Program. 
This  prop>osed  rule  would  reduce  the 
Federal  reimbursement  rate  for  State 
agencies  for  fraud  control,  system 
development,  and  immigration  status 
verification  to  the  standard  50  percent 
rate.  It  would  also  limit  the  time  period 
during  which  State  agencies  may  file 
a  claim  for  retroactive  funding,  and 
allows  the  cost  of  certifying  aid  to 
families  with  dependent  children  to  be 
charged  to  the  Food  Stamp  Program  for 
purposes  of  Federal  reimbursement. 
(93-010) 

Timetat>ie: 


Action 


Date 


FR  Cite 


NPRM  10/tX)/94 

NPRM  Comment  12/00/94 

Period  End 

Final  Action  05AXJ/95 

Final  Action  Effective  10/00/95 

SmaH  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State, 
Local 


Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Fotxl  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AB66 


504.  FOOD  STAMP  PROGRAM: 
QUALITY  CONTROL  PROVISIONS  OF 
THE  MICKEY  LELAND  CHILDHOOD 
HUNGER  REUEF  ACT 

Legal  Authority:  PL  103-66.  sec  13951 

CFR  Citation:  7  CFR  273;  7  CFR  275 

Legal  Deadline:  None 

Abstract  To  implement  quality  control 
changes  to  the  Food  Stamp  Act 
required  by  section  13951  of  the 
■  Mickey  Leiand  Childhood  Hunger 
Relief  Act  in  the  following  areas:  1) 
interest  on  quality  control  claims.  2) 
the  formula  for  determining  quality 
control  claim  amoiuits,  3)  variance 
exclusion  for  the  applicaticm  of  new 
regulations.  4)  time  frames  for 
completion  of  the  arbitration  process, 

5)  time  frames  for  determining  final 
error  rates,  the  national  average 
payment  error  rate,  and  the  amounts  of 
payment  claims  against  State  agencies, 

6)  time  frames  for  notifying  State 
agencies  of  payment  claims,  7)  the 
addition  of  specific  criteria  for  a 
determination  that  "good  cause"  exists 
for  not  imposing  a  payment  claim,  and 
8)  the  transfer  of  authority  to  make 
"good  cause"  determinations  bom  FNS 
to  the  Administrative  Law  Judges. 
These  provisions  are  nondiscretionary 
and  will  not  result  in  an  annual  effect 
on  the  economy  of  $100  miUion  or 
more,  or  a  mapr  increase  in  costs  or 
prices  for  consumers,  individuals, 
(cont) 

Timetat>le: 


AcHofi 


Dais 


FR  aum 


Final  Action  Effective  10/01/91 
NPRM  10AXy94 

NPRM  Comment  12/0(V94 

Period  End 
Final  Action  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 

Local 

Additional  Information:  ABSTRACT 
CONT:  industries.  Federal,  State  or 
local  government  agencies,  or 
geographical  regions.  (93-018) 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 


UMI 
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USOA— fNS 


Proposed  Rule  Stage 


of  Agriculture.  Food  and  Nutritioa 
Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB75 

505.  FOOD  STAMP  PROGRAM: 
CERTIFICATION  PROVISIONS  OF  THE 
MICKEY  LELANO  CHILDHOOD 
HUNGER  REUEF  ACT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
5  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AB76 

506.  •  FOOD  STAMP  PROGRAM 
MEDICAL  EXPENSE  DEDUCTION 

l.egal  Auttiority:  7  USC  2011  to  2032 

CFR  Citation:  7  CFR  273 

Legal  Deadline:  None 

Abstract  This  action  proposes  several 
changes  in  Food  Stamp  Program  rules 
relating  to  the  excess  medical  expense 
deduction. 

TImatable: 


Action 


one         PR  Cite 


IOAM/94    59  FR  50153 

12/02/94 


NPWM 

NPRM  Comment 

Perwd  End 
Final  Act'on  04.'00/95 

Final  ActKJo  Effective  05/00/95 

Small  Entities  Affected:  .None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Sheri  Ackennan. 

.Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB78 

507.  •  FOOD  DISTRIBUTION. 
PROGRAM  ON  INDIAN 
RESERVATIONS:  ELIGIBILITY  AND 
BENEFITS 

Legal  Authority:  PL  97-98.  sec  1338; 
PL  95-113 

CFR  Citation:  7  CFR  253 

Legal  Deadline:  None 

AtMtract  The  rule  implements  certain 
provisions  of  PL  103-66  for  the  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR)  by:  excluding  the 
earnings  of  certain  household  members; 
revising  the  definition  of  household; 


and  conforming  resource  limits  to  those 
used  by  the  Food  Stamp  Program. 

Timetable: 


Action 


Date  FR  one 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 
Ftnal  Action  Effective 


12AXV94 
02/00/95 


07/00/95 
08/00/95 

Small  Entities  Affected:  None 

Govemmant  Lavels  Affected:  State 

Agency  Contact:  Sheri  Ackennan. 

Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302,  703  305- 
2760 

RIN:  0S84-AB83 

50&  e  FOOD  STAMP  PROGRAM: 
REVISIONS  IN  USE  AND  DISCLOSURE 
OF  INFORMATION  PROVIDED  BY 
RETAIL  FOOD  STORES  AND 
WHOLESALE  FOOD  CONCERNS 

Legal  Authority:  PL  103-225;  7  USC 
2018(c) 

CFR  Citation:  7  CFR  278.1 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  sets  forth 
changes  required  by  provisions  of  the 
Food  Stamp  Program  Improvements  Act 
of  1994.  PL  103-225,  Title  II.  108-109 
(1994).  The  purpose  of  this  rule  is  to 
implement  these  statutory  changes  to 
the  Food  Stamp  Act  of  1977.  as 
amended.  It  would  permit  the  use  and 
disclosure  of  information  provided  by 
stores  to  State  and  Federal  law 
enforcement  and  investigative  agencies 
fur  the  purposes  of  administering  or 
enforcing  the  Food  Stamp  Act.  and 
establishes  penalties  against  persons 
who  misuse  any  of  the  information. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  ^Z'00I9A 

Small  Entities  Affected:  Covemmental 

Jurisdictions 

Government  Levels  Affected:  State. 
Local.  Federal 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308,  Alexandria.  VA  22302.  703  305- 
2246 

RIN:  0584-AB87 


509.  e  FOOD  STAMP  PROGRAM 
RECIPIENT  CLAIMS  ESTABLISHMENT 
AND  RECOVERY  OF 
OVERISSUANCES 

Regulatory  Plan:  This  entry  is  Seq.  No. 

6  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AB88 

510.  •  COLLECTING  FOOD  STAMP 
RECIPIENT  CLAIMS  FROM  FEDERAL 
INCOME  TAX  REFUNDS  AND 
FEDERAL  SALARIES 

Regulatory  Plan:  This  entry  is  Seq.  No. 

7  in  Part  II  of  this  issue  of  die  Federal 
Register. 

RIN:  0584-AB8g 

511.  e  FOOD  STAMP  PROGRAM: 
REVISIONS  IN  RETAIL  FOOD  STORE 
ELIGIBILITY  CRITERIA  AND  IN 
EUGIBILITY  GUIDANCE  AND 
PROGRAM  AUTHORIZATION 

Regulatory  Plan:  This  entry  is  Seq.  No. 

8  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AB90 

512.  e  FOOD  STAMP  PROGRAM: 
DISQUAUFICATION  PENALTIES  FOR 
INTENTIONAL  PROGRAM 
VIOLATIONS 

Legal  Authority:  7  USC  2011-2032;  PL 
103-66 

CFR  Citation:  7  CFTl  273 

Legal  Deadline:  Other,  Statutory. 

September  1.  1994. 

PL  103-66,  sec  13942  effective  da?e. 

Abstract:  This  rule  would  implement 
section  13942  of  PL  103-66.  This 
provision  of  the  law  is  aimed  at 
deterring  recipient  abuse  in  the  Food 
Stcunp  Program  by  increasing  the 
disqualification  penalties  for 
intentional  Program  violations 
involving  individuals  trading  or 
receiving  coupons  or  other  benefit 
instruments  for  firearms,  ammunition, 
explosives  or  controlled  substances. 
This  rule  would  also  implement 
discretionary  changes  concerning 
advance  notices  of  disqualification 
hearings  and  the  timing  of 
disqualification  periods.  The  bases  for 
these  revisions  are  requests  from  State 
agencies  and  the  need  for  clarification 
based  on  a  recommendation  from  the 
Department's  Office  of  General  Counsel. 
(93-022) 


USDA— FNS 


Proposed  Rule  Stage 


Timetable: 


Action 


FRCHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/29/94 
10/28/94 

03/00/95 


59  FR  44343 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 

Local 

Agency  Contact  Sheri  Ackerman. 

Regulatory  Officer,  Department  of 
Agriculture,  Food  and  Nutrition 


Service,  3101  Park  Center  EWve,  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB91 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Food  and  Ntitrition  Service  (FNS) 


Rnal  Rule  Stage 


513.  FOOD  STAMP  PROGRAM: 
STUDENT  EUGIBILITY 

Legal  Auttiortty:  7  USC  2011  to  2032; 

PL  101-624;  PL  100-50;  PL  101-392;  PL 
102-325 

CFR  Citation:  7  CFR  272;  7  CFR  273 

Legal  Deadline: 

Final,  Statutory,  October  1.  1991,  for 

effective  date  o^rovisions  of  PL  101- 

624. 

Abstract  This  action  will  finalize 
provisions  of  Public  Law  101-624 
governing  student  eligibility  for  the 
Food  Stamp  Program. 

This  action  will  also  finalize  provisions 
of  Public  Laws  100-50.  102-325,  and 
101-392  governing  the  treatment  of 
Federal  educational  assistance  for  food 
stamp  purposes.  (86-027) 

Timetable: 


Action 


Pete 


FROie 


11A}1/93    58  FR  58463 
0MO3J9A 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  Tne  provisions 
of  the  statutes  become  effective  on  the 
dates  of  the  legal  deadlines  for  the 
NPRMs  whether  regulations  have  been 
published  or  not. 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AA90 

514.  MISCELLANEOUS  FARM  BILL 
PROVISIONS  RELATING  TO  THE 
AUTHORIZATION  OF  RETAIL  FIRMS 
AND  WHOLESALE  FOOD  CONCERNS 

Legal  Authority:  7  USC  2011  to  2031; 
PL  101-624 


CFR  Citation:  7  CFR  271;  7  CFR  272; 
7  CFR  274;  7  CFR  278 

Legal  Deadline:  Final.  Statutor\'. 
October  1,  1991. 

Effective  120  days  from  publication  of 
implementing  rules. 

At>stract  This  rule  would  implement 
three  provisions  of  the  1990  Farm  Bill 
(PL  101-624,  104  Stat  3359)  which 
revise  the  Food  Stamp  Act  of  1977,  as 
amended  (7  USC  2011  et  seq.).  The  first 
provision  would  amend  the  definition 
of  "food"  to  include  meals  sold  to  the 
homeless  program  participants  by 
restaurants  approved  by  State  agencies 
for  this  purpose.  Such  restaurants  must 
contract  with  the  State  and  must  be 
authorized  by  the  Food  and  Nutrition 
Service  to  provide  meals  at 
concessional  prices  to  homeless 
participants.  The  second  provision 
would  allow  a  periodic  reauthorization 
of  retail  food  stores  and  wholesale  food 
concerns  to  participate  in  the  Food 
Stamp  Program.  The  third  provision 
revises  criteria  for  and  limits  the 
participation  in  the  program  of  co- 
located  wholesaler/retailer  firms. 

Timetable: 


Action 


Dete 


FR  Cite 


ia'23/91    56  FR  54799 
11/22/91 


NPRM 

NPRM  Ckxnment 

Period  End 
Final  Action  11/00/94 

Final  Action  Effective  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Ser\'ice,  3101  Park  Center  Eh-ive.  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB02 


515.  FOOD  STAMP  PROGRAM: 
DISCRETIONARY  RETAILER 
WHOLESALER  CHANGES 
Legal  Authority:  7  USC  2011  to  2031 

CFR  Citation:  7  CFR  271;  7  CFR  276: 
7  CFR  278;  7  CFR  279 

Legal  Dea<fline:  None 

Abstract  The  rule  clarifies  the 
Department  of  Agriculture's  policy  on 
authorizing  and  educating  retail  grocers 
who  take  part  in  the  Food  Stamp 
Program.  If  eliminates  the  provision 
requiring  violating  firms  to  post  bonds; 
revises  penalties  for  dollar  for  dollar 
trafficking  in  benefit  redemption 
instruments,  and  codifies  existing 
authorization  policy. 

Timetable: 


AcUon 


Date 


FR  Cite 


03/28/91    56  FR  12857 
05/28/91 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00*94 

Final  Action  Effective  1200/94 

Small  Entities  Affected:  None 

'  Government  Levels  Affected:  None 

Agency  Contact:  Sheri  Ackennan, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AB03 

516.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN,  INFANTS 
AND  CHILDREN  (WIC):  FOOD  COST 
CONTAINMENT  REQUIREMENTS 

Legal  Authority:  42  USC  1786 

CFR  Citation:  7  CFR  246 

Legal  Deadline:  Final,  Statutory-,  March 
10,  1991. 

Abstract  This  regulation  implements 
the  mandates  of  PL  101-147,  enacted 
November  10,  1989,  relative  to  food 
cost  contairmient  in  WIC  In  order  to 


UMI 
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USOA— FNS 


Final  Rule  Stage 


achieve  further  savings  in  the  cost  of 
WIC  Program  foods,  principally  the  cost 
of  infant  formula,  this  rule  implements 
two  major  legislative  provisions.  First, 
it  restates  and  extends  into  future  years 
the  provisions  of  PL  100-460.  which 
mandated  that  in  order  to  receive  its 
grant  allocation  a  State  agency  must 
examine  the  feasibilitv  of  cost 
containment  systems  by  8/30/89  and 
implement  a  cost  containment  system 
where  feasible.  Second,  the  rule 
requires  all  WIC  State  agencies  using 
a  retail  food  delivery  system,  except 
certain  Indian  State  agencies,  to  employ 
one  of  two  infant  formula  rebate 
procurement  methods.  These  two 
methods  are  the  competitive  method 
(single-supplier  contract)  and  the 
comparative  method,  where  the  State 
agency  fairly  compares  the  cost  savings 
of  any  alternative  form  of  infant 
formula  cost  containment  it  may  wish 
to  implement.  The  rebate  system 
generating  the  greatest  savings  of  those 
compared  must  then  be  implemented. 
This  rule  establishes  specific  factors  to 
be  considered  in  the  analysis  of  the 
systems  (cont) 

Timetable: 


ActlOfl 


Dale  FR  Cite 


Intenm  Final  Ru»e         03/15/90    55  FR  9709 
Final  Action  12/00/94 

Final  Action  EWective   12/00/94 

Small  Entitles  Affected:  None 

Government  Level*  Affected:  State, 

Local,  Tribal 

Analysia:  Regulatory  Flexibility 

.■\naivsis 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperviork  burden  associated  with  this 
action. 

Additlonai  Information:  ABSTRACT 

QJNT:  after  compUiting  the  cost 
comparison  under  comparative  method. 
If  the  State  agency  can  justify  to  FNS 
that  the  cost  containment  method 
resulting  in  the  greatest  total  savings 
would  cause  dtimonstrable  harm  to  the 
efficient  and  effective  operation  of  the 
WIC  Program,  a  waiver  will  be  granted. 
Timelines  are  established  in  the  rule 
for  compliance  based  on  the  present 
rebate  contract  situation  of 
experiencing  unavoidable  delays 
related  to  the  procurement  process  that 
prevent  the  State  agency  from  meeting 
the  implementing  timeframes 
established  in  the  rule.  (90-503) 


Agency  Contact  Sheri  Ackennan. 

Agency  Regulatory  Officer,  E)epartnient 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-ABll 


517.  DETERMINATION  OF  ELIGIBILITY 
FOR  FREE  MEALS  BY  SUMMER  FOOD 
SERVICE  PROGRAM  SPONSORS  AND 
FREE  AND  REDUCED  PRICE  MEALS 
BY  CHILD  AND  ADULT  CARE  FOOD 
PROGRAM  INSTITUTION 

Legal  Authority:  42  USC  1758:  PL  lOi- 
147 

CFR  Citation:  7  CFR  225;  7  CFR  226 

Legal  Deadline:  Final,  Statutory,  July 
1, 1990 

At>stract:  Implements  certain 
provisions  of  PL  101-147,  including  a 
requirement  that  applicants  for  free  or 
reduced  price  meals  need  only  provide 
the  Social  Security  Number  of  the 
household  member  who  signs  the 
application  and  a  requirement  that  the 
Program  sponsor  rather  than  the 
applicant  total  the  income  information 
provided.  (90-510) 

Timetable: 


Actton 


Date  FR  Cite 


Intenm  Final  Rule        01/00/95 
Final  Action  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Sheri  Ackennan, 

Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB17 

518.  TECHNICAL  AMENDMENTS  TO 
THE  STATE  PROCESSING  PROGRAM 
AND  THE  NATIONAL  COMMODITY 
PROCESSING  PROGRAM 

Legal  Authority:  PL  101-624 

CFR  Citation:  7  CFR  250:  7  CFR  252 

Legal  Deadline:  None 

Abstract  This  final  rule  amends  the 
Food  Distribution  Program  regulations 
to  strengthen  provisions  concerning  the 
processing  of  donated  food  and  to 
increase  uniformity  between  provisions 
governing  State  processing  activities  in 
7  CFR  part  250  and  those  governing 


the  national  commodity  processing 
program  in  7  CFR  part  252.  (88-516) 

Timetable: 


Action 


Date  FR  Cite 


05/25/93    58  FR  29985 
07/26/93 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Final  Action  Effective  11/00/94 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State, 
Local.  Federal 

Agency  Contact:  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Ser\'ice,  3101  Park  Center  Drive,  Room 
308,  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB30 

519.  STATE  ADMINISTRATIVE 
EXPENSE  FUNDS:  NATIONAL 
SCHOOL  LUNCH  PROGRAM,  SPECIAL 
MILK  PROGRAM,  SCHOOL 
BREAKFAST  PROGRAM,  CHILD  AND 
ADULT  CARE  FOOD  PROGRAMS, 
FOOD  DISTRIBUTION  PROGRAM 

Legal  Authority:  PL  101-147 

CFR  Citation:  7  CFR  235 

Legal  Deadline:  None 

At>stract:  Implements  provisions  of  PL 
101-147.  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989,  which 
affected  State  Administrative  Expense 
funding.  Specifically,  limits  the  amount 
of  funds  a  State  may  carry  over  from 
one  fiscal  year  to  the  next,  specifies 
how  funds  returned  by  the  State  are 
to  be  redistributed  and  authorizes 
direct  payments  to  alternate  agencies 
operating  the  adult  component  of  the 
Child  and  Adult  Care  Food  Program. 
(89-519) 

Timetable: 


Action 

Date 

FR  Cite 

UPRM 

12/06/91 

56  FR  63882 

NPRM  Comment 

02/04/92 

Period  End 

Final  Action 

12/00/94 

Final  Action  Effective 

01/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact:  Sheri  Ackerman. 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 


USDA— FNS 


Service,  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB31 


520.  BENEFIT  DELIVERY  RULE 

Legal  Authority:  7  USC  2011  to  2032; 
PL  101-624;  PL  100-435;  PL  102-237; 
PL  103-11;  PL  103-225 

CFR  Citation:  7  CFR  272;  7  CFR  274 

Legal  Deadline:  Final,  Statutory. 
February  1,  1992.  Other.  Statutory, 
March  15.  1994. 
See  Abstract. 

Abstract  This  rule  makes  final  two 
provisions  from  PL  101-624  which  were 
implemented  on  February  1.  1992: 
aggregate  (combined)  allotment  of 
benefits  to  households  applying  after 
the  15th  of  the  month,  and  mail 
issuance  in  rural  areas  where 
households  may  experience 
transportation  difficulties  obtaining 
benefits.  This  rule  implements 
staggered  issuance  as  an  option  on 
Indian  reservations  in  accordance  with 
PL  103-11.  This  rule  makes  technical 
changes  to  current  regulatory 
provisions  considered  appropriate  to 
clarify  and  improve  issuance.  (91-009) 

Timetable: 


Legal  Deadline:  Final,  Statutory,  July 
1,  1990. 

Abstract  The  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989  made  the 
agreement  between  the  school  and  the 
State  agency  to  operate  the  school 
nutrition  programs  a  permanent 
document  to  be  amended  as  necessary. 
This  law  also  authorized  schools  to 
certify  children  as  eligible  for  free 
meals  using  information  obtained 
directly  from  food  stamp/ AFDC  offices 
attesting  that  these  children  are 
receiving  food  stamps  or  AFDC 
benefits.  This  rule  implements  these 
statutory  provisions.  (89-520) 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

NPRM  Comment 

05/28/91 
07/29/91 

56  FR  24033 

Period  End 
Final  Action  10/00/94 

Final  Action  Effective  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308,  Alexandria,  VA  22302.  703  305- 
2760 


Action 


P***  ^"  Cite         RIN:  0584-AB35 


05/20/91     56  FR  23027 
06/19/91 


ANPRM 
ANPRM  Comment 

Period  End 
Final  Action  12/00/94 

Final  Action  Effective  03/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive.  Room 
308.  AlexaiKlria.  VA  22302,  703  305- 
2760 

RIN:  0584-AB32 


521.  PERMANENT 
AGREEMENTS/DIRECT 
CERTIFICATION  IN  NATIONAL 
SCHOOL  LUNCH,  SCHOOL 
BREAKFAST,  AND  SPECIAL  MILK 
PROGRAMS 

Legal  Authority:  PL  101-147 

CFR  Citation:  7  CFR  210;  7  CFR  215; 
7  CFR  220;  7  CFR  245 


522.  WIC  FARMERS'  MARKET 
NUTRITION  PROGRAM 

Legal  Authority:  42  USC  I786(m) 

CFR  Citation:  7  CFR  248 

Legal  Deadline:  None 

At>stract:  This  rulemaking  would 
propose  implementing  regulations  for 
the  estabUshment  of  Ae  WIC  Farmers' 
Market  Nutrition  Program  (FMNP)  as 
mandated  by  PL  102-314.  The  FMNP 
is  designed  to  provide  fresh  nutritious 
unprepared  foods  (such  as  fruits  and 
vegetables)  to  WIC  participants.  The 
foods  would  be  provided  by  farmers' 
markets  and  would  also  serve  to 
expand  the  awareness  and  use  of 
farmers'  markets  and  to  increase  sales 
at  such  markets.  The  proposed  rule 
would  establish  criteria  for  allocating 
grants  to  State  agencies  and  for  their 
operation  of  the  FMNP  (93-002) . 

Timetable: 


Final  Rule  Stage 


Action 


Date 


FR  ate 


Interim  Final  Rule        03/1 1/94    59  FR  1 1508 


Action 


Date 


FR  Ota 


Final  Action  10/00/94 

Final  Action  Effective  10/00/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Local.  Tribal 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer,  Department 
of  Agricuhure,  Foiod  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB43 

523.  DISTRIBUTK>N  OF  EMPLOYMENT 
AND  TRAINING  PERFORMANCE- 
BASED  FUNDS 

Legal  Authority:  7  USC  2011  to  2032; 

PL  102-237 

CFR  Citation:  7  CFR  273.7  . 

Legal  Deadline:  None 

Abstract  The  rule  proposes  to  freeze 
Federal  Employment  and  Training 
performance-based  grants  at  the  levels 
the  States  will  receive  in  fiscal  year 
1993  xmtil  two  years  from  promulgation 
of  this  rule  in  final  form.  TTie  proposed 
action  will  bring  the  Food  Stamp 
Program  regulations  into  compliance 
with  certain  statutory  requirements 
enacted  by  the  Food,  Agriculture, 
Conservation  and  Trade  Act 
Amendments  of  1991.  (92-003) 

Timetable: 


Action 


Date  FR  Cite 


01/19/94    59  FR  2779 
03/21/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact  Sheri  Ackennan, 

Agency  Regulatory  Officer,  E>epartment 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB47 

524.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN,  INFANTS 
AND  CHILDREN  (MC):  INFANT 
FORMULA  PROCUREMENT  ACT  OF 
1992 

Legal  Authority:  42  USC  1786 

CFR  Citation:  7  CFR  24b 


UMI 
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Legal  Deadline:  Final.  Statutory-.  April 
24.  1993. 

PL  102-512  requires  that  the  mandates 
of  these  provisions  be  implemented 
within  IBO  days  of  enactment. 

Abstract  This  regulation  is  to  amend 
the  Child  Nutrition  Act  of  1966  to 
encourage  multi-State  bidding  for  infant 
formula  rebate  contracts  for  the  Special 
Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIC). 
and  for  other  purposes.  I'he  major 
objective  of  this  action  is  to  provide 
guidelines  for  the  U.S  Department  of 
.'\griculture.  Food  and  Nutrition  Service 
national  office  tcr  (1)  solicit  bids  on 
behalf  of  interested  State  agencies  for 
a  cost  containment  contract  to  be 
entered  into  by  infant  formula 
manufacturers  and  the  WIC  State 
agencies;  and  (2)  disqualify  and/or 
impose  civil  penalties  cf  up  to  $100 
million  per  year  for  infant  formula 
manufacturers  that  price-fix  or  engBg<> 
in  related  anti-competitive  activities 
(92-013) 

Tlmetabl*: 


savings  to  the  WIC  program,  and  will 
ultimately  enable  the  program  to 
significantly  increase  participation. 

Need  for  Action:  To  set  forth  guidelines 
within  180  days  of  enactment,  for 
solicitation  of  infant  formula  rebate 
contracts  for  two  or  more  States  or 
groups  in  an  interim  final  rule. 

Agency  Contact:  Sheti  Ackerman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Ser\ice.  3101  Park  Center  Drive,  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0,=>84-AB52 


52S.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN.  INFANTS 
AND  CHILDREN  (WIC): 
HOMELESSNESS/MIGRANCY  AS 
NUTRITIONAL  RISK  CONDITIONS 

Legal  Autttority:  42  USC  1786 

CFR  Citation:  7  CFR  246 


Action 


f^  on,  '    Legal  Deadline:  None 


09A37'93    58  FP  47015 
09/07/93    58  FR  47015 

01/05.^4    58  FR  47015 


t2;00>94 


Intenm  Final  Rule 
Interim  Final  Bute 

Effective 
intenm  Final  Rule 

CofTwwnl  Pofiod 

End 
Final  Action 
Final  Action  Eflecllwe   1 2  00/94 

Small  Entities  Affected:  None 

Qovammant  Labels  Affected:  State. 
Federal 

Procuramant:  This  i$i  a  prociuemcnt- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Additional  Information:  I'nder  the  law. 
USDA  must  develop  procedures  to 
solicit  bids  for  a  cost  containment 
contract  to  be  entered  into  by  infant 
formula  manufacturers  and  interested 
WIC  State  agencies  who  elect  to  have 
USDA  perform  their  bid  solicitation 
and  selection  process.  If  two  or  more 
States  are  interested.  USDA  will  solicit 
bids  end  select  the  winning  bidder  for 
a  coal  contaiament  contract.  USDA 
will,  iu  cofuullation  with  interested 
State  agencias.  divide  State  agencies 
into  on*  or  more  groups  and  solicit 
bids  for  group  contracts.  This 
regulation  will  encourage  States  to 
engage  in  aaltt-Slate  bidding  vrbich  is 
'■\pected  to  geaMate  an  even  greati-r 


Abstract:  This  regulation  incorporalcrs 
the  amendment  made  to  the  Child 
Nutrition  Act  of  1966  in  section 
17(b)t8){d)  of  PL  102-342  which 
establishes  bomelessness  and  migrancy 
as  predisposing  nutritional  risk 
conditions  for  the  Special 
Supplemental  Food  Program  for 
Women.  Infants  and  Children  (WIC) 
The  major  objective  of  this  action  is 
to  provide  guidelines  to  State  agencies 
on  service  to  women,  infants,  and 
children  certified  due  to  bomelessness 
or  migrancy.  (93-001) 

Timetable: 


ActhNt 


FRCIIt 


04/06/94    59  FR  16146 
06'06;94 


NPRM 
NPRMCommant 

Period  End 
Final  Action  ^0/00,'9A 

Final  Action  Effective   10/0(V94 

SmatI  Entltias  Affactad:  None 

Qovammant  Levels  Atfactad:  State. 
L(x:al.  Tribal 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  793  305- 
2760 

RtN:  0f>a4-.^B&3 


526.  FOOD  DISTRIBUTION  PROGRAM 
ON  INDIAN  RESERVATIONS- 
OKLAHOMA  WAIVER  AUTHORITY 

Legal  Authority:  PL  97-98.  Sec  1338: 
PL  95-113 

CFR  Citation:  7  CFR  254 

Legal  Deadline:  None 

At>Stract:  This  interim  rule  will  extend 
the  Department's  authority  to  grant 
waivers  to  serve  urban  places  in  e.xcess 
of  10.000  people.  This  authorit\' 
expired  on  September  30.  1985 

Timetal>le: 


Date  FR  CIti 


Intenm  Ftnal  Rule        01/00/95 
Final  Action  04/00/95 

Final  Action  Effective  05/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB56 

527.  NATIONAL  SCHOOL  LUNCH 
PROGRAM.  STATE  ADMIN.  EXPENSE 
FUNDS  AND  DETERMINING  EUa  FOR 
FREE  AND  REDUCED  PRICE  MEALS 
AND  FREE  MILK  IN  SCHOOLS:  TECH. 
CORRECTK>NS  TO  COORDINATED 
REVIEW  EFFORT  RULE 

Legal  Authority:  PL  101-147 

CFR  Citation:  7  CFR  210:  7  CFR  235. 
7  CFR  245 

Legal  Deadline:  None 

At>Stract:  This  final  rule  corrects  a 
number  of  provisions  contained  in  the 
regulations  governing  the  National 
School  Lunch  Program  which 
implemented  the  unified  monitoring 
system  of  the  Child  Nutrition  and  WIC 
Reauthorization  Act  of  1989.  These 
changes  are  technical  in  nature  and  do 
not  make  substantive  changes  to  the 
Program.  (92-009^ 

Timetable: 


ActkMi 


FR  CNe 


Final  Action  10/00/94 

Final  Action  EMediwe   10A)0/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sberi  Ackerman, 

Agency  Regulatory  Officer.  Department 


USDA— FNS 


Final  Rule  Stage 


of  Agriculture,  Food  and  Nutrition 
Service.  3101  Park  Center  Drive,  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB63 

52a  FOOD  DISTRIBimON  PROGRAM 
ON  INDIAN  RESERVATIONS: 
DEFINmON  OF  INDIAN  TRIBAL 
HOUSEHOLD 

Legal  Authority:  PL  88-525;  PL  97-98, 
sec  1338;  PL  95-113 

CFR  Citation:  7  CFR  253;  7  CFR  254 

Legal  Deadline:  None 

At}Stract  This  final  rule  will  amend 
part  253  to  permit  households 
containing  a  Native  American  living  in 
"near  areas"  to  participate  in  the  Food 
Distribution  Program  on  Indian 
Reservations  (FDPIR)  regardless  of  the 
Native  American's  tribal  affiliation  or 
age.  It  will  also  amend  part  254  to 
permit  households  containing  a  Native 
American  to  participate  in  FDPIR  in 
Oklahoma  regeirdless  of  the  Native 
American's  age.  (82-217) 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/20/87    52  FR  39158 

Interim  Final  Rule        01/1 1/94    59  FR  01447 
Final  Action  01/00/95 

Final  Action  Effective  02/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact:  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service.  3101  Ptirk  Center  Drive,  Room 
308,  Alexandria,  VA  22302.  703  305- 
2760 

RIN:  0584-AB67 

529.  ALTERNATE  FOODS  FOR 
MEALS:  ENRICHED  MACARONI 
PRODUCTS  WITH  FORTIFIED 
PROTEIN 

Legal  Authority:  42  USC  1751  to  1760; 
42  USC  1779 

CFR  Citation:  7  CFR  210,  app  A 

Legal  Deadline:  None 

Abstract  FNS  is  replacing  the  Protein 
Efficiency  Ration  (PER)  method  of 
determining  protein  quality  with  the 
Protein  Digestibility  Corrected  Amino 
Acid  Score  method.  Amendment  of  the 
regulations  is  necessary  to  alter  the 
protein  quality  test  since  the  current 


regulation  requires  the  PER  test  and 
allows  for  no  alternatives.  This  change 
in  the  regulation  accepts  the  most 
accurate,  efficient  and  a  less  costly 
method  for  use  in  measuring  protein 
quality  of  this  food  product  used  in  the 
National  School  Lunch  Program.  This 
change  will  allow  food  companies  to 
minimize  costs,  thereby  allowing  them 
to  provide  quality  products  at  the 
lowest  cost  possible. 

This  regulation  deletes  reference  to  the 
Food  and  Drug  Administration 
Standard  of  Identity  (21  CFR  139.117) 
which  has  been  stayed  and  clarifies 
that  protein  quality  is  to  be  determined 
on  the  dried  cooked  food  in  order  to 
comply  with  Official  Methods  of 
Analysis.  The  rule  also  requires 
manufacturers  of  enriched  macaroni 
with  fortified  protein  to  notify  the 
agency  if  there  is  change  in  the  protein 
portion  of  their  product  since  the 
original  testing.  (93-003) 

Timetable: 


Action 


Date 


FR  at» 


Final  Action  10/00/94 

Final  Action  Effective   10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sheri  Ackerman, 

Regulatory  Officer,  Department  of 
Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308,  Alexandria,  VA  22304  oom  308, 
703  305-2760 

RIN:.0584-AB68 

530.  CHILD  NUTRITION  PROGRAMS: 
NUTRITION  OBJECTIVES  FOR 
SCHOOL  MEALS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
9  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0584-AB73 

531.  FSP:  TARGETING  FOR  INCOME 
AND  ELIGIBILITY  VERIFK^ATHM 

Legal  Authority:  PL  99-509,  sec  9101 

CFR  Citation:  7  CFR  272 

Legal  Deadline:  None 

Abstract  This  action  places  into  final 
form  the  interim  rule  published 
February  2,  1988,  which  amended  Food 
Stamp  Program  regulations.  The  interim 
rule  implemented  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1986, 
which  amended  the  Social  Security 


Act.  As  a  result,  the  interim  rule 
prohibited  State  agencies  from  being 
required  to  use  all  information  obtained 
through  their  Income  and  Eligibility 
Verification  Systems  (lEVS)  to 
determine  the  eligibility  of  all ' 
recipients.  State  agencies  are  allowed 
to  identify  (target)  which  information 
items  they  follow  up  on  to  determine 
the  accuracy  of  the  household's 
benefits.  The  interim  rule  also  specifies 
the  elements  which  State  agencies  must 
include  in  their  Plan  of  Operation 
concerning  targeting  action  on  lEVS 
information  and  sets  timeliness 
standards  for  such  action.  (86-024) 

Timetable: 


Action 


Date 


FR  CHe 


Interim  Final  Rule        02/02/88   51  FR  07178 
Final  Action  10/00/94 

Final  Action  Effective   l2/0a'94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact  Sheri  Ackerman, 

Agency  Regulatory  Officer,  Department 
of  Agriculture,  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  room 
308,  Alexandria,  VA  22302,  703  305- 
2760 

RIN:  0584-AB74 

532.  e  FOOD  STAMP  PROGRAM: 
UTILITY  REIMBURSEMENT 
EXCLUSK>N 

Legal  Authority:  7  USC  2011  to  2032 

CFR  Citation:  7  CRR  272;  7  CFR  273 

Legal  Deadline:  None 

Abstract  This  action  excludes  certain 
utility  reimbursements  made  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  and  Farmers  Home 
Administration  (FmHA)  from  income 
consideration  in  determining  Food 
Stamp  Program  eligibility  and  benefits. 
(94-012) 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        06/16/94    59  FR  30864 
Final  Action  Effective  08/01/94 
Final  Action  11/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 


UMI 
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USOA— FNS 


Final  Rul«  Stage 


S«r\ice.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RiN:  0S84-AB79 

533.  •  ASSET  ACCUMULATION 
DEMONSTRATION  PROJECTS 

Legal  Authority:  PL  103-66.  sec  13925 

CFR  Citadon:  None 

Legal  Daadnne:  None 

Abstract  This  notice  announces  the 
Food  and  Nutrition  Service's  support 
for  demonstration  projects  to  test  the 
effects  of  allowing  food  stamp  program 
participants  to  accumulate  assets  for 
speciHc  purposes  related  to  self- 
sufficiency. 

TImatabIa: 


Action 


Date  FR  Cite 


Final  Action  lO/OO^ 

Final  ActKXi  Effective   11/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  State. 

Loci\l 

Agency  Contact  Shcri  Ackerman. 

.Agency  Regulatory  Officer,  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308.  .Mexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB80 


534.  •  NATIONAL  SCHOOL  LUNCH. 
SPECIAL  MILK,  SCHOOL 
BREAKFAST.  CHILD  AND  ADULT 
CARE  FOOD  AND  SUMMER  FOOD 
SERVICE  PROGRAMS:  PURCHASE  Of 
FOOD  PRODUCTS  PRODUCED  IN  THE 
U.S 

Legal  Authority:  PL  101-237 

CFR  Citation:  7  CFR  210;  7  CFR  215: 
7  CFR  220:  7  CFR  225;  7  CFR  226 

Legal  Deadline:  None 

Abstract  USDA  has  always  encouraged 
the  domestic  consumption  of  nutritious 
agricultural  products  through  the  food 
assistance  programs.  However.  PL  100- 
237.  enacted  |anuar>'  8.  1988.  requires 
recipient  agencies  participating  in  the 
Child  Nutrition  and  Commodity 
Distribution  Programs  to  purchase, 
whenever  possible,  only  food  products 
that  are  produced  in  the  U.S.  The 
statLite  allows  exceptions  to  meet 
unusual  or  ethnic  food  preferences  and 
further  exempted  Alaska.  Hawaii. 
Guam.  American  Samoa.  Puerto  Rico. 


the  Virgin  Islands,  and  the 
CommontiveaJth  of  the  Northern 
Mariana  Islands.  The  statute  allows  for 
additional  exemptions  by  the  Secretary 
"for  such  other  circumstances  as  the 
Secretary  considers  appropriate."  FNS 
published  an  interim  rule  pertaining  to 
Part  250.  Food  Donations,  to  implement 
this  and  other  requirements  on  July  21, 
1988.  A  final  regulation  was  published 
|uly  22.  1993.  This  rule  is  only 
amending  rules  for  food  donations,  not 
each  of  the  affected  programs.  I'NS 
intends  to  issue  final  rules  to  include 
statutory  "Buy  American"  provisions  in 
the  regulations  for  the  School  Lttnch, 
Milk.  Breakfast.  Child  and  Adult  Care. 
and  Summer  Food  Service  Programs. 
(93-020) 

Timatabla: 


Action 


FIICNe 


Final  Action  02AXV95 

Final  Action  Effective  03AXV95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Sheri  Ackennan. 

Regulatory  Officer.  Department  of 
Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  [)rive.  Room 
308.  Alexandria.  VA  22302.  703  305- 
2760 

RIN:  0584-AB82 

535.  e  TREATMENT  OF  EDUCATIONAL 
AND  TRAINING  ASSISTANCE 

Legal  Authority:  PL  101-624;  PL  102- 

237 

CFR  Citation:  7  CFR  272;  7  CFR  273 

Legal  Deadline:  Final.  Statutory, 
Februar>-  1.  1992. 

Abstract  This  action  will  Bnalize 
provisions  of  Public  Law  101-624 
governing  the  treatment  of  educational 
assistance  as  excluded  income  or 
resources. 

Timetable: 


AdiON 


FR  CNi 


11/01/93    58  FR  58463 
01/03/94 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action  11/00/94 

Small  Entities  Affected:  None 


Qovemmant  Levels  Affected:  State. 
Local 

AddHienal  InforinaUon:  The  provisions 
of  the  statutes  become  effective  on  the 
dates  of  the  legal  deadlines  whether 
regulations  have  been  published  or  not. 

Agency  Contact  Sheri  Ackerman. 

Agency  Regulatory  Officer.  Department 
of  Agriculture.  Food  and  Nutrition 
Service.  3101  Park  Center  Drive.  Room 
308,  Alexandria.  VA  22302.  703  305- 
2240 

RIN:  0584-AB84 


536.  e  FOOD  STAMP  PROGRAM: 
MAXIMUM  ALLOTMENTS  FOR  THE  48 
STATES  AND  DC,  AND  INCOME 
EUGIBlLfTY  STANDARDS  & 
DEDUCTIONS  FOR  THE  48  STATES, 
DC.  ALASKA,  HAWAII,  GUAM.  AND 
THE  VIRGIN  ISLANDS 

Legal  Authority:  7  USC  2012  (o)(i);  7 
use  2012  (oKll);  7  USC  2014  (c);  7 
USC  2020  (e)(3)(E) 

CFR  Citation:  None 

Legal  Deadline:  Final.  Statutory. 
October  1.  1994. 

Atwtract  This  notice  announces  the  FY 
1995  maximum  allotment  levels  for  the 
48  States  and  DC  It  also  announces  the 
FT  1995  income  eligibility  standards 
and  deductions  for  the  48  States.  DC. 
Alaska.  Hawaii.  Guam,  and  the  Virgin 
Islands. 

TlmetaWa: 


Action 


Date  FR  ate 


F»wl  Action  Eflective   1OiiO0/94 
Final  Action  12/00/94 

Smalt  Entitles  AfTected:  None 

Government  Levels  Affected:  State. 
Local 

Analysis:  Regulator)'  Flexibility 
Analysis 

AgeiKy  Contact  Sheri  Ackennan. 

Agency  Regulatory  Officer.  Department 
of  Agriculture,  Food  and  Nutrition 
5»ervice.  3101  Park  Center  Drive.  Room 
308.  Alexandria.  VA  22302,  703  305- 
2246 

RIN:  0584-AB85 

537.  e  FOOD  STAMP  PROGRAM: 
MAXIMUM  ALLOTMENTS  FOR 
ALASKA.  HAWAII.  GUAM,  AND  THE 
VIRGIN  ISLANDS 

Legal  Authority:  7  USC  20l2(o)(li) 

CFR  CitatkMi:  None 


USDA— FNS 


Final  Rule  Stage 


Legal  Deadline:  Final,  Statutory, 
October  1,  1994. 

Abstract  This  notice  annoimces  the  FY 
1995  maximum  allotment  levels  for 
.\laska.  Hawaii,  Guam,  and  the  Virgin 
Islands. 


Timetable: 


Action 


FR  Ota 


Final  Action  Eflecttve  10/00/94 
Final  Action  12/00/94 

SmaR  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 


Agency  Contact  Sheri  Ackennan, 

Agency  Regulatory  Ctfficer.  Department 
of  Agriculture.  Food  and  Nutrition 
Service,  3101  Park  Center  Drive,  Room 
308.  Alexandria.  VA  22302.  703  305- 
2246 

RIN:  0584-AB86 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Food  aitd  Nutrition  Service  (FNS) 


Completed  Actions 


53a  RULES  OF  PROCEDURE- 
ADMINISTRATIVE  LAW  JUDGES  (AU) 

CFR  Citation:  7  CFR  275;  7  CFR  276; 
7  CFR  283 

Completed: 


Reason 


Date 


FR  CM* 


Final  Action  07/06/94    59  FR  34553 

Final  Action  Effective  08/05/94    59  FR  34553 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact  Sheri  Ackerman,  703 
305-2760 

RIN:  0584-AA75 


539.  FOOD  STAMP  PROGRAM: 
INCOME  EXEMPTION  FOR  HOMELESS 
HOUSEHOLDS  IN  TRANSTHONAL 
HOUSING  FROM  THE  MK^KEY 
LELANO  CHILDHOOD  HUNGER 
RELIEF  ACT 

CFR  Citation:  7  CFR  272;  7  CFR  273 

Completed: 


Reason 


FR 


Final  Action  08/29«4    59  FR  44309 

Final  Action  Effective  09/01/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Sheri  Ackerman,  703 
305-2760 


RIN:  0584-AA96 


540.  FOOD  STAMP  PROGRAM: 
MISCELLANEOUS  PROVISK>NS  OF 
THE  FOOD,  AGRICULTURE. 
CONSERVATKM.  AND  TRADE  ACT 
OF  1991  AND  EARNED  INCOME  TAX 
CREDIT 

CFR  CiCatton:  7  CFR  272.1;  7  CFR 
273.2:  7  CFR  273.9;  7  CFR  273.21 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  08/29/94    59  FR  44303 

Final  Action  Effective  10/28/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 

Local 

Agency  Contact  Shed  Ackerman,  703 
305-2760 


RIN:  0584-AB3g 


541.  SPECIAL  SUPPLEMENTAL  FOOD 
PROGRAM  FOR  WOMEN.  INFANTS. 
AND  CHILDREN  (WiC):  FUNDING 
FORMULA 

CFR  Citation:  7  CFR  246 

Completed: 


Reason 


FRCIte 


Final  Action  1006/94    59  FR  50618 

Final  Action  Effective  10/01/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 

Local.  Tribal.  Federal 

Agency  Contact  Sheri  Ackerman,  703 
305-2760 

RIN:  0584-AB70 


542.  CHANGMQ  THE  NAME  OF  THE 
NUTRIENT  REFERENCE  VALUE  FROM 
U.S.  RDA  TO  ROI  FOR  THE 
COMPETmVE  FOOD  SERVK^ES 
REGULATKM 

CFR  Citation:  7  CFR  210;  7  CFR  220 

Completed: 


Data 


FR  Cite 


Final  Action  05A)6/94    59  FR  23613 

Final  Action  Eflective  05/08/94    59  FR  23613 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sheri  Ackerman,  703 
305-2760 


RIN:  0584-AB71 


543.  CONSIDERATION  OF 
AMENDMENTS  TO  APPENDIX  A  • 
ALTERNATE  FOODS  FOR  MEALS. 
CHEESE  ALTERNATE  PRODUCTS,  TO 
ALLOW  LOW  FAT  CHEESE 
ALTERNATES 

CFR  CttaOon:  7  CFR  210.  app  A 

Completed: 


Reason 


FR  CM* 


M^ithdraMn  due  to        06/30/04 
ott«r  priorities. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sheri  Ackerman,  703 
305-2760 

RIN:  0584-AB72 
BILUNG  COK  3«1M0# 


UMI 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 
Food  Safety  and  Inspection  Service  (FSIS) 


Proposed  Rule  Stage 


544.  SOOIUM/POTASSIUM  LACTATE 
AS  MEANS  OF  REDUCING  CERTAIN 
PATHOGENIC  MICROORGANISMS  IN 
SPECIFIC  MEAT  AND  POULTRY 
PRODUCTS 

Legal  Authority:  21  USC  451  et  seq: 
21  USC  601  et  seq 

CFR  Citation:  9  CFR  318;  9  CFH  381 

Legal  Deadline:  None 

AtMtract:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
permit  the  use  of  sodium  lactate  and 
potassium  lactate  as  means  of  reducing 
certain  pathogenic  microorganisms  in 
coolied  meat  and  p>oultry  products,  and 
would  provide  for  additional  protection 
against  the  growth  and  toxin 
development  of  Clostridia  botulinum  in 
these  products.  FSIS  has  received  a 
petition  from  Oscar  Mayer  Foods 
Corporation,  Madison,  Wisconsin,  to 
use  these  substances  in  various  cooked 
meat  and  poultry  products  at  levels  not 
to  exceed  4.8  percent  of  the 
formulation. 

Timetable; 

Action 


FR  ate 


NPRM  00/0(V00 

NPRM  Cofrment  (X}/0(VOO 

PerKxJ  End 

Small  Entitles  Affected:  None  '^ 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Charles  Edwards, 

Director.  Product  Assessment  Division, 
Regulatory  Programs.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service,  Washington,  DC  20250.  202 
254-2565 

RIN:  0583-AA83 

545.  FOOD  ADDITIVES  AND  GRAS 
SUBSTANCES  USED  AS 
INGREDIENTS  IN  MEAT  FOOD  AND 
POULTRY  PRODUCTS 

Legal  Authority:  21  USC  451  et  seq; 
21  USC  601  et  seq 

CFR  Citation:  9  CFR  318;  9  CFR  381 

Legal  Deadline:  None 

AtMtract:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
simplify  the  procedures  by  which  FSIS 
approves  food  additives  and  Generally 
Recognized  as  Safe  (GRAS)  substances 
to  be  used  as  ingredients  in  meat  food 
products  and  poultry  products.  The 


proposed  rule  will  be  developed  in 
cooperation  with  the  Food  and  Drug 
Administration  to  malce  the  Federal 
regulation  of  food  additives  and  other 
substances  that  may  be  used  as 
ingredients  in  meat  food  and  poultry 
products  more  efficient  and  uniform. 

Timetable: 


Action 


Oaia    -    FR  OH* 


NPRM  OOrtXVOO 

Sn\all  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Judith  A.  Segal. 

Director.  Policy,  Evaluation  and 
Planning  Staff.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service,  14th  &  Independence  Avenue 
SW..  Room  3835.  South  Building. 
Washington.  IX  20250.  202  720-7773 

RIN:  0583-AB02 

54«.  USE  OF  COMPRESSED  AIR. 
CARBON  DIOXIDE  GAS.  OR 
NITROGEN  GAS  TO  FACILITATE 
BONING  OF  CARCASSES  OR  PARTS 
THEREOF 

Legal  Authority:  21  USC  601  at  seq 

CFR  Citation:  9  CFR  310;  9  CFR  318 

Legal  Deadline:  None 

AtMtract:  This  proposed  rule  would 
amend  the  Federal  meat  inspection 
regulations  to  permit  the  use  of 
compressed  air  or  other  gases  such  as 
nitrogen  and  carbon  dioxide  in  boning 
operations  as  requested  by  several 
establishments.  Tests  indicate  that  this 
would  facilitate  the  separation  of 
muscle  tissue  hom  the  fat  tissue  and 
bone  of  carcasses  and  parts  without 
affecting  the  wholesomeness  of  the 
product. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM  OOAXVOO 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  )esse  Maiko%vski. 

Director.  Processed  Products  Inspection 
Division,  Science  and  Technology. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service.  14th  and 
Independence  Avenue  SW.. 
Washington.  DC  20250.  202  447-2383 

RIN:  0583-AB13 


547.  DETERMINING  THE 
AMENABILITY  OF  BIRDS  TO 
MANDATORY  FEDERAL  INSPECTION 

Legal  Authority:  21  USC  451  et  seq; 
21  USC  601  et  seq 

CFR  Citation:  9  CFR  362;  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  advance  notice  of 
proposed  rulemalcing  would  solicit 
comments  and  recommendations 
regarding  criteria  to  determine  the 
amenability  of  various  species  of 
poultry  to  Federal  inspection.  Because 
of  increasing  use  of  formerly  wild 
species  for  food  purposes  and  genetic 
variations  of  traditional  species,  the 
Agency  is  increasingly  in  need  of  a 
framework  for  deciding  when  a  specific 
food  animal  is  subject  to  inspection 
laws. 

Timetable: 


Action 


Date  FR  Che 


07/15/93    58  FR  38090 
10/13/93 


ANPRM 
ANPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Judith  A.  Segal, 

Director,  Policy.  Evaluation  and 
Planning  Staff.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service.  14th  &  Independence  Avenue 
SW..  Room  3835.  South  Building. 
Washington.  DC  20250.  202  720-7773 

RIN:  0583-AB29 

54a  NOTIFICATION  OF  RESIDUE 
VIOLATORS  AND  TESTING  OF 
SUBSEQUENT  SHIPMENTS  OF 
ANIMALS 

Legal  Authority:  21  USC  451  et  seq; 
21  USC  601  et  seq 

CFR  Citation:  9  CFR  310;  9  CFR  381 

Legal  Deadline:  None 

At>stract:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
provide  the  authority  needed  to  permit 
FSIS  to  notify  those  entities  determined 
to  have  marketed  livestock  or  poultry 
with  violative  levels  of  residues  and  to 
test  subsequent  shipments  of  Uvestock 
or  poultry  marketed  by  the  violators. 
These  actions  would  not  establish  new 
policy  in  these  areas  but  would, 
instead,  permit  the  Agency  to  enforce 
current  policy. 


USDA— FSIS 


Proposed  Rule  Stage 


Timetable: 


Action 


Date  FR  Cite 


NPRM  00/00/00 

NPRM  Comment         00/00/00 
Period  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  William  Leese. 

Director,  Residue  Operations  Staff. 
Inspection  Operations.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service,  14th  &  Independence  Avenue 
SW.,  Washington,  DC  20250.  202  720- 
3311 

RIN:  0583-AB32 

549.  REQUIREMENTS  FOR  IMPORTED 
POULTRY  PRODUCTS 

Legal  Authority:  21  USC  451  et  seq 

CFR  Citation:  9  CFR  381 

Legal  Deadline:  None 

At>stract:  This  proposed  rule  would 
amend  the  poultry  products  inspection 
regulations  by  defining  the  phrase  "the 
same  as"  and  by  replacing  the  phrase 
"at  least  equal  to"  with  the  phrase  "the 
same  as"  wherever  it  appears.  The 
proposal  could  be  the  result  of  pending 
litigation  and  Congressional 
clarification  as  to  the  meaning  of  "the 
same  as"  as  it  applies  to  certified 
foreign  establishments  producing 
poultry  products  for  export  to  the 
United  States. 

Timetable: 


Action 


Dale  FR  Cl«e 


NPRM 


00^00/00 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undcitermined 

Agency  Contact  John  C  Prucha. 

.Acting  Deputy  Adininistrator, 
International  Programs,  E^epartment  of 
Agriculture,  Food  Safety  and  Inspection 
Service.  14th  &  Independence  Avenue 
SW.,  Room  341 -E,  Administration 
Building.  Washington,  DC  20250,  202 
720-3473 

RIN:  0583-AB42 

550.  SUBSTITUTE  PRODUCTS 
IDENTIFIED  BY  STANDARDIZED 
TERMS  AND  NUTRIENT  CONTENT 
CLAIMS 

Legal  Authority:  21  USC  451  et  seq: 
>.\  USC  601  et  seq 


CFR  Citation:  9  CFR  319;  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
establish  standards  of  composition  for 
meat  and  poultry  products  such  as 
"low  £at"  and  "low  cholesterol,"  in 
conjunction  with  a  standardized  name. 
This  action  stems  from  the  current 
nutrition  labeling  rulemaking 
proceeding  which  allows  modified 
versions  of  certain  standardized 
products. 

Timetal>le: 


Action 


Date  FR  Ctte 


NPRM 

NPRM  Comment 
Period  End 


12/00/94 
02/00/95 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Charles  Edwards. 

Director,  Product  Assessment  Division. 
Regulatory  Programs,  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service.  Washington.  DC  20250.  202 
254-2565 

RIN:  0S83-AB5i 


551.  LABEUNG  OF  POULTRY 
PRODUCT  PRODUCED  BY 
MECHANICAL  DEBONING  AND 
PRODUCTS  IN  WHICH  SUCH 
POULTRY  PRODUCT  IS  USED 

Legal  Authority:  21  USC  451  et  seq 

CFR  Citation:  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
amend  the  poultrj'  products  inspection 
regulations  to  establish  labeling 
requirements  for  poultry  products 
produced  by  mechanical  deboning  and 
products  in  which  such  poultry 
product  is  used.  FSIS's  current 
regulations  do  not  contain  labeling 
provisions  for  such  product  produced 
by  mechanical  deboning.  An  advanced 
notice  of  proposed  rulemaking  was 
published  on  June  15,  1993.  soliciting 
comments,  information,  scientific  data, 
and  recommendations  concerning  the 
need  for  rulemaking  to  establish 
regulations  on  the  labeling  of  poultry- 
products  produced  by  mechanical 
deboning.  All  comments  received  in 
response  to  this  notice  will  be 
addressed  in  the  proposed  regulations. 


Timetat>le: 


Action 


Dal*  FR  Cito 


06/15/93    58  FR  33040 
08/16/93 

03A)3m    59  FR  10230 


ANPRM 
ANPRM  Comment 

Period  End 
Second  ANPRM 

Comment  Period 

End 
ANPRM  Extension  of  05/02^94    59  FR  22554 

Comment  Period 

Comment  Period 

End 
Second  ANPRM  0S/Q2/94 

ANPRM  Extension  of  06/01/94 

Comment  Period 

End 
NPRM  10/00/94 

NPRM  Comment  1Zt)0/94 

Period  End 

Small  Entities  Affected:  Undetormined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  John  W.  McCutcheon. 

Deputy  Administrator.  Regulatory 
Programs,  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service. 
Room  350-E.  Administration  Building. 
Washington,  DC  20250,  202  720-2709 

RIN:  0583-AB68 


552.  HAZARD  ANALYSIS  AND 
CRITICAL  CONTROL  POINTS 
SYSTEMS:  PATHOGEN  REDUCTION 
INTERVENTIONS;  SANITATION;  AND 
MICROBIOLOGICAL  TESTING 
REQUIREMENTS 

Regulatory  Plan:  This  entry  is  Soq.  No. 
10  in  Fart  U  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AB69 

553.  RECORDKEEPING  AND 
PRODUCTION  CODE  REQUIREMENTS 
FOR  MEAT  AND  POULTRY 
ESTABUSHMENTS 

Legal  Authority:  21  USC  601  et  seq: 
21  USC  451  et  seq 

CFR  atation:  9  CFR  320;  9  CFR  381 

Legal  Deadline:  None 

Abstract  Ttiis  proposed  rule  w^ould 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  to 
require  that  all  officiai  establishments 
maintain  certain  records  to  identify  all 
the  sources  of  meat,  poultry,  and 
nonmeat  and  nonpoultry  ingredients 
intended  for  use  and  used  in  meat  and 
poultry  products.  The  records 
maintained  would  track  the 
slaughtering,  processing  and 


UMI 


57338         Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  U,  1994  /  Unified  Agenda 


USOA— FSIS 


Propos«fil  Rule  Stage 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14,  1994  /  Unified  Agenda         57339 


distribution  of  incoming  poultry  or 
poultry  products,  or  livestock  or 
carcasses  or  parts  tharaof,  meat  or  meat 
food  products,  and  any  other 
ingredients  used  to  prepare  or  process 
poultry  or  meat  food  products  in 
ofHcial  establishments.  Additionally, 
the  Federal  meat  inspection  regulations 
would  be  amended  to  require  me  date 
of  production  or  similar  coding  on  the 
immediate  or  shipping  container  of  all 
meat  or  meat  food  products  prepared 
in  official  establishments. 

Timetable: 


Action 


Oela  FR  cn* 


NPRM  0(VO(V0O 

Small  EntitiM  Affected:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact  Patrick  Clerkin. 

Director,  Evaluation  and  Enforcement 
Division.  Regulatory  Programs. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Service.  Washington. 
DC  20250.  202  254-2537 

RIN:  0583-AB70 

554.  REFRIGERATION 
REQUIREMENTS  FOR  RAW  MEAT 
AND  POULTRY  PRODUCTS 

Legal  Authority:  21  USC  601  et  seq 

CFR  Citation:  9  CFR  318 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
require  establishments  to  cool  carcasses 
or  parts  thereof  to  40  degrees  F.  or 
below  within  certain  time  limits  after 
slaughter  and  dressing.  The  proposed 
rule  would  also  require  establishments 
to  maintain  carcasses  or  parts  thereof 
at  40  degrees  F.  or  below  during 
shipment  and  processing  until  the 
product  enters  into  a  process  for  ready- 
to-eat  foods,  unless  approved  by  the 
Administrator.  SpeciHc  actions  would 
be  taken  by  receiving  establishments  if 
shipment  lots  do  not  meet  the 
temperature  requirement  prescribed  by 
the  proposed  rule.  This  action  is  being 
taken  to  minimize  pathogen  growth  in 
raw  meat  products. 

Timetable: 


Action 


FR  CIta 


NPRM  10/OOiW 

NPRM  Comment  12/00/94 

Penod  End 

Final  Action  06/00«95 

Final  Action  Ettectrve  07/00/95 

Small  Entitles  Affected:  Undetermined 


Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact  Jesse  Majkowski, 
Director.  Director.  Processed  Products 
Inspection  Division.  Science  and 
Technology,  Department  of  Agricuhure. 
Food  Safety  and  Inspection  Service, 
14th  and  Independence  Avenue  S\V.. 
Washington.  DC  20250,  202  447-2383 

RIN:  0583-AB75 


555.  e  ENHANCED  POULTRY 
INSPECTION 

Regulatory  Plan:  This  entry  is  Seq.  No. 
1 1  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0583-AB79 

556.  •  USE  OF  TRISOOIUM 
PHOSPHATE  ON  RAW,  UNCHILLEO 
POULTRY  CARCASSES 

Legal  Auttiority:  21  USC  451  ct  seq 

CFR  Citation:  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
amend  the  poultry  products  inspection 
regulations  to  permit  the  application  of 
trisodium  phosphate  (TSP)  on  raw. 
unchilled  poultry  carcasses.  TSP  would 
be  permitted  as  an  antimicrobial  agent 
on  raw.  unchilled  poultry  carcasses  at 
a  level  of  8  to  12  percent.  The  TSP 
treatment  solution  would  be 
maintained  at  temperatures  within  a 
range  of  65  degrees  Fahrenheit  to  85 
degrees  Fahrenheit  and  applied  by 
spraying  or  dipping  carcasses  for  up  to 
1 5  seconds.  Tests  conducted  by 
industry  and  FSIS  have  shown  that  the 
use  of  TSP  at  a  level  of  8  to  12  percent 
reduces  microbial  populations  on  raw, 
unchilled  poultry  carcasses.  This 
proposed  rule  is  in  response  to  a 
petition  filed  by  Rhone-Poulenc,  Inc.. 
Cranbury,  New  Jersey. 

Tlmetat>le: 


Action 


Data 


FR  Of 


NPRM  10/00/94 

NPRM  Comment  12/0a'94 

Period  End 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact:  Kenneth  Peterson. 

Slaughter  Inspection  Standards  and 
Procedures  Division,  Science  and 
Technology.  Department  of  Agriculture. 


Food  Safety  and  Inspection  Ser\'ice, 
Washington,  DC  20250.  202  720-3219 

RIN:  0583-AB80 

557.  •  NUTRITION  LABELING;  NEW 
PRODUCT  CATEGORIES  AND 
REFERENCE  AMOUNTS 

Legal  Authority:  21  USC  601  et  seq; 
21  USC  451  et  seq 

CFR  Citation:  9  CFR  317;  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
amend  the  Federal  meat  and  poultry 
products  inspection  regulations  by 
adding  three  new  product  categories 
and  reference  amounts  to  the  new 
product  categories  and  reference 
amounts  <:hart.  FSIS  has  received 
requests  through  public  comments  and 
the  labeling  application  process  to  add 
new  product  categories  and  reference 
amounts  for  "Beans  with  meat,  plain 
or  in  sauce,"  "Appetizers,"  and  "Major 
condiments."  "Beans  with  meat,  plain 
or  in  sauce"  would  be  added  to  the 
meat  regulations  while  "Beans  with 
poultry,  plain  or  in  sauce"  would  be 
incorporated  into  the  poultry  products 
inspection  regulations.  "Appetizers" 
and  "Major  condiments"  would  be 
added  to  the  meat  and  poultry  products 
inspection  regulations.  FSIS  is  also 
proposing  to  allow  manufacturers  to 
include  a  new  column  on  their  product 
labels  listing  the  nutrition  facts  for  the 
new  product,  if  it  is  a  multiple  meal, 
based  on  the  manufiacturers'  promoted 
use  of  such  a  multiple  meal.  A  multiple 
meal  is  a  single  product  that  is 
designed  to  serve  two  or  more  people, 
e.g..  an  entree  for  two  or  more,  at  one 
sitting.  The  manufacturer's  serving  size 
.for  a  multiple  meal  may  not  always  be 
the  same  as  FSIS*  (cont) 
Timetable: 


Action 


FR  Cite 


NPRM  01/00/95 

NPRM  Comment         03/00/95 
Period  End 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ABSTRACT 
CONT:  portion  size  for  the  same 
product  category;  this  situation  makes 
it  difficult  for  consumers  to  compare 
two  different  brands  of  products.  This 
optional  information  would  be  placed 
on  a  label  in  addition  to  the  required 
nutrition  information. 


USDA— FSIS 


Proposed  Rule  Stage 


Agency  Contact  Charles  Edwards. 

Director,  Product  Assessment  Division, 
Regulatory  Programs.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Washington,  DC  202SO,  202 
254-5256 

RIN:  0583-AB81 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Food  Safety  and  Inspection  Service  (FSIS) 


Final  Rule  Stage 


558.  REQUIREMENTS  FOR  FOREIGN 
COUNTRY  IMPORT  CERTIFICATION 
AND  LIVE  ANIMAL  IMPORTATION 

Legal  Authority:  PL  99-198 

CFR  Citation:  9  CFR  327:  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  rule  will  respond  to 
amendments  to  the  Federal  Meat 
Inspection  Act  by  the  Food  Security 
Act  of  1985.  The  amendments  require 
that  FSIS  periodically  certify  residue 
control  programs  submitted  by  foreign 
countries  desiring  to  export  meat  and 
poultry  products  to  the  United  States. 
The  amendments  also  provide  the 
Secretary  with  the  authority  to  issue  an 
order  prohibiting  the  importation  of 
livestock  for  immediate  slaughter  that 
have  been  administered  a  drug  or 
antibiotic  banned  for  use  in  the  United 
States. 

Timetable: 


Action 


Date 


FR  ate 


07/26/88    53  FR  27998 
09/26/88 


NPRM 

NPRM  Comment 

Period  End 
Repfoposal  03/09/90    55  FR  8956 

Reproposal  Comment  04/09/90 

Period  End 

Final  Action  00/00/00 

Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact  Lawrence  Skinner. 

Director,  Foreign  Programs  Division. 
International  Programs.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Room  0038,  South  Building, 
14th  &  Independence  Avenue  SW.. 
Washington,  IK!  20250,  202  720-6933 

RIN:  0583-AA47 

559.  CONTROL  OF  ADDED 
SUBSTANCES  AND  LABEUNG 
REQUIREMENTS  FOR  TURKEY  HAM 
PRODUCTS 

Legal  Authority:  21  USC  451  et  seq 


CFR  Citation:  9  CFR  381 

Legal  Deadline:  None 

Abstract  This  rule  will  amend  the 
poultry  products  inspection  regulations 
to  permit  the  use  of  added  water  in 
turkey  ham.  The  new  standard  provides 
for  several  categories  of  products  that 
are  delineated  according  to  the  protein 
content  on  a  fat-free  basis.  FSIS  was 
petitioned  by  the  National  Turkey 
Federation,  Reston,  Virginia,  to 
establish  protein  fat-fr«e  values  for 
turkey  ham  to  promote  product 
standardization  and  permit  producers 
of  turkey  ham  to  compete  more 
equitably  with  pork  producers.  This 
rule  will  replace  the  current  provision 
which  limits  the  amount  of  added 
water  and  other  substances  contained 
in  turkey  ham  products  by  requiring 
the  weight  of  the  finished  product  to 
be  no  more  than  the  original  weight 
of  the  turkey  thigh  meat  used  prior  to 
curing. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/21/89    54  FR  7434 
04/18/89 

10/00/94 


Final  Action  Effective  04/00/95 
Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

^gency  Contact  Jesse  Majkowsld, 

Director,  Processed  Products  Inspection 
Division,  Science  and  Technology, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  14th  and 
Independence  Avenue  SW., 
Washington  DC  20250,  202  447-2383 


RIN:  0583-AA84 


UMI 


i 


560.  IMPORTED  CANADIAN 
PRODUCT;  PROVISION  FOR 
"STREAMLINED"  INSPECTION 
PROCEDURES;  EXEMPTION  FROM 
OFFICIAL  MARK  OF  INSPECTION 

Legal  Authority:  21  USC  451  et  seq; 
21  USC  601  et  seq 

CFR  Citation:  9  CFR  327;  9  CFR  381 

Legal  Deadline:  None 

Abstract  This  rule  amended  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  provide 
"streamlined"  inspection  procedures 
for  the  reinspection  of  Canadian  meat 
and  poultry  products  and  to  exempt 
Canadian  meat  and  poultry  products 
offered  for  importation  from  the 
requirement  that  such  product  and/or 
containers  of  product  be  marked  with 
the  official  mark  of  inspection  once 
they  are  passed  for  entry  into  the 
United  States.  These  actions  stenuned 
fixim  the  Canada-United  States  Free 
Trade  Agreement  Implementation  Act 
of  1988.  Pub.  L.  100-449.  These  actions 
specifically  responded  to  one  goal  of 
the  Agreement  whereby  both  countries 
are  chained  with  liberalizing  agriculture 
trade  practices  by  seeking  ways  to 
eliminate  technical  or  procedural 
requirements  which  now  may  serve  to 
impede  trade  in  agricultural  products. 

Timetable: 


Action 


Date  FR  CIta 


01/05/89    54FR273 
03/16/89    54  FR  10621 


Interim  Final  Rule 
Interim  Final  Rule 

Reopening  of 

Comment  Period 
Intenm  Final  Rule 

Comment  Period 

End 
Interim  Final  Rule 

Correction 
Intenm  Final  Rule 

Withdrawal 

Small  Entities  Affected:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 


04/12/89 


06/22/89    54  FR  26186 


00/00/00 


S7340  Federal 
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FR 


10nM3    58  FR  54012 
12/17/93 


NPRM 

NPRM  Comment 

Period  End 
Finaf  Action  OO.tXVOO 

Small  Entities  Affected:  Undeiermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Robert  Fetzner, 

Director.  Export  Coordination  Division. 
International  Programs.  Department  of 
i»  griculture.  Food  Safety  and  Inspection 
Service,  14th  &  Independence  Avenue 
SVV..  Washington,  IX  20250.  202  720- 
9051 

RIN:  0583-.^B04 


Hnal 


Agency  Contact  Mark  Mania, 

Director,  Import  Inspection  Division, 
International  Programs,  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service.  14th  &  Independence  Avenue 
SW..  Room  0114.  South  Building. 
Washington.  DC  20250.  202  720-2952 

RIN:  0583-AA99 


561.  CENTRALIZATION  AND 
AUTOMATION  OF  EXPORT 
CERTIFICATION  PROCESS 

Legal  AutfMhty:  21  USC  601  et  seq; 
21  USC  451  et  scq 

CFR  Citation:  9  CFR  322;  9  CFR  3«1 

Legal  Deadline:  None 

AtMtract:  This  rule  will  amend  the 
Federal  meet  and  poultry  products 
inspection  regulations  to  provide 
electronic  export  certification  of  all 
meat  and  poultry  products  exported  to 
foreign  countries.  Etomestic  inspectors 
would  continue  to  certify  that  the 
product  is  USDA  inspected  and  passed. 
Exporters  wrould  be  required  to  certify 
that  all  foreign  requirements  have  been 
met.  In  1988,  the  Agency  conducted  a 
pilot  test  to  determine  the  feasibility  of 
streamlining  export  certification 
procedures  by  centrahzing  controls; 
utilizing  contemporary  communications 
technology;  estabKshing  plant  review 
criteria;  and  modifying  stamping 
requirements.  FSIS  is  reviewing  the 
current  regulations  to  determine  what, 
if  any.  changes  should  be  made  to 
accommodate  electronic  issuance  of 
export  certificates. 

TImetabIa: 

Action 


562.  POLICY  FOR  DIFFERENTMTING 
BETWEEN  CALVES  AND  ADULT 
CATTLE 

Legal  Authority:  21  USC  601  et  seq 

CFR  Citation:  9  CFR  309;  9  CFR  310 

Legal  Daadllna:  None 

Abstract  This  rule  will  amend  the 
Federal  meat  inspection  regidations  to 
define  the  term  "calP'  for  inspection 
purposes,  as  a  young  bovine  animal 
whose  weight  does  not  exceed  750 
pounds  live,  or  whose  dressed  carcass 
weight  does  not  exceed  450  pounds.  In 
addition,  the  rule  will  provide  that 
certain  indicators  of  maturity,  such  as 
teeth  and  booe  fornutioo,  be  used  in 
conjunction  with  weight  to  determine 
whether  the  aninal  is  a  "calf." 


Action 


FR  die 


e6«6i/90    5&FR  23100 
0&t)6/90 


NPRM 

NPRM  Comment 

PenodEnd 

Reproposal  08/27/93    58  FR  45296 

Reproposal  Comment  09/27/93 

Period  Er<J 
Final  Action  OOAXVOO 

Final  Action  Effective  OO/OO^OO 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Craig  Reed.  Deputy 
Administrator.  Inspection  Operations. 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service.  Room  344-E. 
Administration  Building,  14th  and 
Independence  Avenue  SW., 
Washington,  D.  C.  20250,  202  720-5190 
RIN:  0583-AB18 


563.  PRIOR  LABEL  APPROVAL 
PROCESS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
12  in  Part  II  of  this  issue  of  ihe  Federal 
Register. 

RIN:  0583-AB50 


564.  PROMINENT  LABELING 
DISCLOSURES  ON  MEAT  AND 
POULTRY  PRODUCTS 

Legal  Autttortty:  21  USC  451  et  seq; 

21  USC  601  et  seq 

CFR  Citation:  9  CFR  317;  9  CFR  318; 
9  CFR  319;  9  CFR  381 

Legal  Deadline:  None 

At>8tract  This  rule  will  amend  the 
Fe<ieral  meat  and  poultry  products 


inspection  regulations  to  ehmiuate  the 
requirement  that  the  nanwa  and  use  of 
certain  substances  added  to  specific 
BMat  and  poultry  products  be 
prominenity  disclosed  on  the  product 
label  as  qualifiers  to  the  product  aaoM. 
FSIS  believes  that  qualifying  phrases 
can  be  eliminated  because  they 
duplicate  information  provided  in 
ingredients  statemeats. 


Action 


Dale 


FR  ate 


nnmS    57  FR  52596 


NPRM 

NPRMCofnment 

Period  Entf 
Final  Action  1QMXV94 

SmaU  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Cheryl  Wade. 

Director,  Food  Labeling  Division, 
Regulatory  Programs^  Department  ol 
Agriculture,  Food  Safety  and  Inspection 
Service,  Washington,  DC  20250,  202 
254-2590 

RIN:  0583-AB53 


565.  PROCEDURES  FOR  APPEALING 
PRODUCT  RETENTIONS 

Legal  AutftoHty:  21  USC  601  et  seq; 
21  USC  451  et  seq 

CFR  Citation:  9  CFR  318;  9  CFR  381 

Legal  Deadline:  None 

Abstract  This  rule  will  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  (1)  require 
establishments  to  document  appeals 
above  the  circuit  supervisor  level 
related  to  disposition  of  retained  meat 
or  poultry  products,  U)  provide  thai  an 
estabUshment  has  20  days  to  (a)  appeal 
a  retention,  (b)  recondition  or  rework 
product,  or  (c)  properly  dispose  of  the 
product,  and  (3)  establish  procedures  to 
ensure  appropriate  disposition  of 
product  immediately  after  a  decision 
has  been  reached  on  an  appeal.  The 
rule  also  provides  procedures  for 
accumulating  retained  product  for  the 
purpose  of  re-«camination  with 
specialized  detection  equipment. 

Timetable: 


Action 


Date 


FR  ate 


02/14/94    59  FR  6929 
03/16/94 


NPRM 

NPRM  Comment 

Penod  End 
NPRM  Reopening  of    04/28/94    59  FR  21948 

Comment  Period 
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USDA— FSIS 


Action 


Date 


FR  ate 


NPRM  Commerrt 

Period  End 
Final  Action 


05/31/94 
12/00/94 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Dr.  Craig  A.  Reed. 

Deputy  Administrator.  Inspection 
Operations.  Department  of  Agriculture. 
Food  Safety  and  Inspection  Service. 
Room  344-E.  Administration  Building. 
14th  and  Independence  Avenue  SW.. 
Washington.  DC  20250.  202  720-5190 

RIN:  0583-AB62 


566.  NUTRITION  LABEUNG:  HEALTH 
CLAIMS  ON  MEAT  AND  POULTRY 
PRODUCTS 

Legal  Auttiodty:  21  USC  601  et  seq; 
21  USC  451  et  seq 

CFR  Citation:  9  CFR  317;  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  rule  will  eimend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  permit  the  use 
of  health  claims  that  characterize  the 
relationship  of  a  substance  to  a  disease- 
related  or  health-related  condition  on 
labeling  of  meat  and  poultry  products. 
The  rule  will  also  establish  a  labeling 
application  process  for  such  health 
claims.  This  action  stems  from  a 
proposed  rule  titled  "Nutrition  Labeling 
of  Meat  and  Poultry  Products" 
published  November  27,  1991.  which 
was  made  final  on  January  6.  1993. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Finai  Action 


05/25/94    59  FR  27144 
07/25.'94 

10/00/94 


Final  Action  Effective   1  l/DO/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Charles  Edwards. 

Director.  Product  Assessment  Division. 
Regulatory  Programs.  Department  of 
Agriculture.  Food  Safety  emd  Inspection 
Service.  Washington.  DC  20250.  202 
254-2565 

RIN:  0563-AB64 


567.  TRISODIUM  PHOSPHATE  AS  A 
POST-CHILL  AffHMICROBIAL 
TREATMENT  FOR  RAW  POULTRY 

Legal  Authority:  21  USC  451  et  seq 

CFR  Citation:  9  CFR  381 

Legal  Deadline:  None 

At)Stract  This  rule  will  eur.end  the 
poultry  products  inspection  regulations 
to  permit  the  use  of  trisodium- 
phosphate  as  a  post-chill  antimicrobial 
treatment  for  inspected  and  passed  raw 
poultry  products.  FSIS  has  received  a 
petition  from  Rhone-Poulenc.  Inc.. 
Cranbuiy.  New  Jersey,  to  use  this 
substance  as  a  processing  aid  in  post- 
chill  poultry  slaughter  operations. 

TJmetal>le: 


Action 


Date         FR  ate 


01/05/94    59FR551 
03/07/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  William  O.  fames. 

Director,  Slaughter  Inspection 
Standards  and  Procedures  Division. 
Department  of  Agriculture.  Food  Safety 
and  Inspection  Sier\'ice.  Science  and 
Technology.  Room  202,  Cotton  Annex 
Building.  Washington.  DC  20250.  202 
720-3219 

RIN:  0583-AB65 


56&  NUTRITION  LABEUNG  OF 
GROUND  BEEF  AND  HAMBURGER 

Legal  Authority:  21  USC  601  et  seq 

CFR  atation:  9  CFR  317 

Legal  Deadline:  None 

Abstract  This  rule  will  amend  the 
Federal  meat  inspection  regulations  to 
permit  percentage  labeling  for  lean  and 
fat  on  ground  beef  and  hamburger, 
provided  such  product  labeling 
contains  nutrition  information  This 
rule  will  also  provide  increased 
flexibility  in  the  labeling  of  ground  beef 
and  hamburger,  and  allow  consumers 
to  readily  identify  and  differentiate 
between  the  varying  lean/fat 
percentages  of  these  products.  This 
action  is  taken  in  response  to  a  petition 
received  from  Western  States  Meat 
Association,  Oakland,  California. 

Timetable: 


Action 


Date. 


FR  Cite 


NPRM 


05C4/94    59  FR  26916 


Final  Rule  Stage 


Action 


Date         FR  Cite 


NPRM  Comment         07/08/94 

Period  End 
Final  /Action  10/00/94 

Extension  of  Comment  Period 

NPRM  07/05/94  (59  FR  34396) 
Extension  of  Comment  Period  End 

NPRM  08/22/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Charles  Edwards. 

Director.  Product  Assessment  Division. 
Regulatory  Programs.  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service.  Washington.  DC  20250.  202 
254-2565 

RIN:  0583-AB74 

569.  MEAT  PRODUCED  BY 
ADVANCED  MEAT  AND  BONE 
SEPARATION  MACHINERY  AND  MEAT 
RECOVERY  SYSTEM 

Legal  Authority:  21  USC  601  et  seq 

CFR  Citation:  9  CFR  301:  9  CFR  318; 
9  CFR  319 

Legal  Deadline:  None 

At>Stract  This  rule  will  define  as 
"meat"  those  products  derived  from  the 
separation  of  skeletal  muscle  from 
livestock  carcasses  by  advanced 
mechanical  meat/bone  separation 
machinery  that  does  not  crush,  grind, 
or  pulverize  bones.  Currently,  the 
regulations  require  that  meat  products 
derived  from  mechanical  separation 
must  be  labeled  as  mechanically 
separated  (species).  (MS(S)).  and  may 
be  used  only  in  certain  products  which 
must  declare  the  calcium  content  of 
MS(S)  on  their  labeling,  when  MS(S) 
is  used.  The  new  method  produces 
product  without  crushing,  grinding,  or 
pulverizing  the  bone,  and  thus 
eliminates  safety  concerns  regarding  the 
bone  content  of  such  product. 

Timetable: 


Action 


Date  FR  ate 


03l(am    59  FR  10246 
05/02/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Final  Action  Effective   1 1/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Charles  Edwards. 

Director.  Product  Assessment  Division. 
Regulatory  Programs.  Department  of 
Agriculture.  Food  Safety  and  Inspection 


UMI 
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Final  Rule  Stage 


Service.  Washington.  DC  20250,  202 
254-2S6S 

RIN:  0583-AB76 


570.  •  USE  OF  SOV  PWOTEIW 
CONCENTRATE  AND  FOOO  STARCH- 
MODIFIED  AS  BINDERS  M  CURED 
PORK  PRODUCTS:  DIRECT  FINAL 
RULE 

Legal  Authority:  21  USC  601  et  seq 

CFR  Cttation:  9  CFR  318 

Legal  DeadHne:  None 

Abstract  The  Food  Safety  and 
Inspection  Service  (FSIS)  plans  to 
increase  the  permitted  use  level  of  food 
starch-modified  and  approve  the  use  of 
soy  protein  concentrate  in  certain  cured 
pork  products.  Food  starch-modified  is 
currently  permitted  to  be  added  to 
certain  cured  pork  products  as  a  binder 
at  a  level  of  2  pocent;  this  rule  would 
increase  that  level  to  3.5  percent.  Soy 
protein  concentrate  would  be  permitted 
for  use  in  certain  cured  pork  products 
at  a  level  of  2  percent.  The  technical 
effect  of  these  substances  when  added 
to  product  is  to  reduce  water  purge 
(pumped  brine)  from  the  product.  Both 
of  these  substances  are  listed  in  the 
Food  and  Drug  Administration 
regulations  as  generally  recognized  as 
safe  for  use  in  foods  in  accordance  with 


good  manufiacturing  practice.  We  have 
reviewed  the  technical  data  and 
informatioo  supplied  by  the  petitioners 
(Central  Slya.  Fort  Wayne.  IN.  and  the 
National  Starch  and  Chemical 
Company,  Bridgewater.  NJ),  and  have 
determined  that  the  use  c^  these 
substances  is  functionaJ  and  suitable 
for  the  intended  purpose.  This  rule 
only  makes  minor,  technical  changes  to 
the  chart  of  substances  approved  for 
use  in  meat  products. 

Timetatile: 


Action 


FRCNe 


Final  Actton  01/00/95  ' 

Final  Actton  Eftectrve  02/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Charles  Edwards, 

Director,  Product  Assessment  Division, 
Regulatory  Programs,  Department  of 
Agriculture.  Food  Safety  and  Inspection 
Service,  Washington,  DC  20250,  202 
254-2565 

RIN:  0583-AB82 

571.  •  FEE  INCREASE  FOR 
INSPECTION  SERVICES 

Legal  Authority:  21  USC  601  et  seq; 
21  USC  450  et  seq 

CFR  Citation:  9  CFR  391 


Legat  Daadline:  None 

Abstract:  This  rule  will  amend  the 
Federal  meat  and  poultry  products 
infection  regulations  to  increase  the 
fees  charged  by  FSIS  to  provide 
overtime  and  holiday  inspection, 
voluntary  inspection,  identiflcatioo. 
certification,  or  laboratory  services  to 
meat  and  poultry  establishments.  The 
fees  reflect  the  increased  costs  of 
providing  these  services  primarily  as  a 
result  of  Federal  salary  increases 
allocated  by  Congress  under  the  Federal 
Emplovees  Pay  Comparability  Act  of 
1990. 

Timetable: 


Action 


Date  FR  Cite 


06/27/94    59  FR  32940 
07I27T94 


NPRM 

NPflM  Comment 

Period  End 
Final  Action  10/00/94 

Final  Action  EWective   10/00/94 

Sman  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  William  L.  West, 
Director,  Budget  and  Finance 
Administrative  Management, 
Department  of  Agriculture,  Food  Safety 
and  Inspection  Service,  Washington. 
DC  20250.  202  720-3367 

RIN:  0583-AB83 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Food  Safety  and  Inspection  Service  (FSIS) 


Completed  Actions 


572.  ANTE-MORTEM  INSPECTION  OF 
DISABLED  ANIMALS  ON  TRANSPORT 

VEHICLES 

CFR  Citation:  9  CFR  309;  9  CFR  320 

Compttad:    

Reason 


Completad: 


Reason 


Date 


FRCtti 


Date 


FROte 


Withdrawn  -  No 
further  action 
necessary. 


07/18/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  William  O.  fames. 
202  720-3219 

RIN:  0583-AA98 

573.  POULTRY  POST-MORTEM 
INSPECTION  SYSTEM 

CFR  Citation:  9  CFR  381 


Merged  Wrth  RIN         07/13/94 
0583-AB79  -  No 
further  action 
necessary. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  William  O.  James. 
202  72f>-3219 

RIN:  0583-AB03 

574.  BADGES  FOR  PERSONS 
AUTHORIZED  TO  CONDUCT  FEDERAL 
POULTRY  INSPECTION 

CFR  Citation:  9  CFR  381 

Completed: 

Reason  Date  FR  G»a 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Lester  Nordyke.  202 
720-6313 

RIN:  0583-AB54 


575.  USE  OF  CARBON  DIOXIDE  IN 
THE  HUMANE  SLAUGHTER  OF  SWINE 

CFR  Citation:  9  CFR  308 

Completed;  

Reason 


FR 


Final  Action  08/17/94    59  FR  42155 

Final  Action  Eftective  08/17/94 


Final  Action  04/26/94    59  FR  21638 

Final  Action  Effective  05/26/94 

Smalt  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  William  O.  fames, 
202  720-3219 

RIN:  0583-AB57 
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Completed  Actions 


576.  NUTRITION  LABELING:  USE  OF 
"HEALTHY"  AND  SIMILAR  TERMS  ON 
MEAT  AND  POULTRY  PRODUCT 
LABELING 

CFR  Citation:  9  CFR  317.  9  CFR  381 

Completed: 


57&  PLACEMENT  OF  NUTRITION 
LABELING  AND  OTHER  MANDATORY 
LABELING  ON  MEAT  AND  POULTRY 

CFR  Citation:  9  CFR  317;  9  CFR  381 

Completed: 


Reason 


Date 


FR  Cite 


Reason 


Date 


FR  Cite 


Final  Action  05/10/94    59  FR  24220 

Final  Action  Effective  11/10/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Charles  Edwards,  202 
254-2565 

RIN:  0583-AB63 

577.  SODIUM  CITRATE  AS  A  TRIPE 
DENUDING  AGENT 

CFR  Citation:  9  CFR  318 

Completed: 


Final  Action  08/08/94    59  FR  40209 

Final  Action  Effective  08/08/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Charles  Edwards,  202 
254-2565 


to  address  inconsistencies  in  the 
regulations,  improve  their  accuracy', 
and  correct  unintended  technical 
consequences  of  the  regulations,  in 
order  to  provide  consumers  with  the 
most  informative  labeling  system 
possible.  Most  of  the  changes  are 
designed  to  parallel  technical 
amendments  the  Food  and  Drag 
Administration  made  to  its  regulations 
that  require  nutrition  labeling  on  most 
foods  under  its  jurisdiction. 

Timetat>le: 


RIN:  0583-AB72 


Action 


Date 


FR  CHe 


Reason 


Date 


FR  one 


Final  Action  08/1 5W    59  FR  41640 

Final  Action  Effective  09/14/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  William  O.  James, 
202  720-3219 


RIN:  0583-AB66 


579.  •  NUTRITION  LABELING  OF 
MEAT  AND  POULTRY  PRODUCTS; 
TECHNICAL  AMENDMENTS 

Legal  Authority:  21  USC  601  et  seq: 
21  USC  451  et  seq;  7  USC  450 

CFR  Citation:  9  CFR  317;  9  CFR  381 

Legal  Deadline:  None 

Abstract:  This  rule  will  amend  its  final 
nutrition  labeling  regulations  which 
permit  voluntary  nutrition  labeling  on 
single-ingredient,  raw  meat  and  poultry 
products  and  establish  mandatory 
nutrition  labeling  for  all  other  meat  and 
poultr>'  products,  with  certain 
exceptions.  FSIS  is  taking  this  action 


03/16«4    59  FR  12472 
05/16/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  09/01/94    59  FR  45189 

Final  Action  Effective  09/01, "94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Charles  Edwards. 

Director,  Product  Assessment  Division, 
Regulatory  Programs.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service,  Washington,  DC  2025050,  202 
254-2565 

RIN:  0583-AB78 

BILUNG  CODE  MIMlMf 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Foreign  Agricultural  Service  (FAS) 


Proposed  Rule  Stage 


580.  PROPOSED  REGULATIONS 
GOVERNING  IMPLEMENTATION  OF 
THE  COOPERATOR  MARKET 
DEVELOPMENT  PROGRAM 
OVERSEAS 

Legal  AutfKMlty:  7  USC  1704 

CFR  Citation:  7  CFR  1550 

Legal  Deadline:  None 

Abstract  These  regulations  are 
promulgated  to  provide  minimum 
requirements  and  criteria  for  parties 
interested  in  participating  in  the 
cooperator  Market  Development 
program,  as  authorized  in  Section  601 
of  the  Agricultural  Act  of  1954  (PL 
480),  and  how  they  may  apply  and 
participate. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Agency  Contact  Barry  D. 
Abromovage.  Regulatory  Coordinator, 
Department  of  Agriculture,  Foreign 
Agricultural  Service,  Room  4957  South 
Building,  Washington,  DC  20250,  202 
720-6713 

RIN:  0551-AA26 


581.  SECTION  22  IMPORT  QUOTAS 

Legal  Autttority:  EO  3019 

CFR  Citation:  7  CFR  6.20  to  6.34 

Legal  Deadline:  None 

Abstract  Provides  for  quotas  for 
certain  dairy  and  other  agricultural 
products  to  prevent  material 
interference  with  the  domestic  price 
support  program  for  these  commodities. 
In  the  case  of  dairy  products,  controls 
are  administered  through  a  licensing 
procedure  so  that  the  quotas  may  be 
allocated  in  a  lair  and  equitable  manner 
among  importers  and  users.  A  fee  is 


charged  for  each  license  issued  to 
recover  the  costs  of  administering  the 
hcensing  system.  Procedures  used  to 
implement  section  22  import  quotas 
will  need  to  be  revised  as  the  Uniguay 
Round  multilateral  trade  agreement  is 
implemented. 

Timetable: 


Action 


FR  Cite 


ANPRM  06rt)2/94    59  FR  28495 

ANPRM  Comment  08«5l/94 

Period  End 

NPRM  00/Oa'OO 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Barry  D. 
Abromovage,  Regulatory  Coordinator, 
Department  of  Agriculture,  Foreign 
AgricuhiuBl  Service,  Room  4957  South 
Building,  Washington,  D.  C  20250,  202 
720-6713 

RIN:  0551-AA27 
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Proposed  Rule  Stage 


582.  REPORTINQ  REQUIREMENTS 
RELATED  TO  TOBACCO  EXPORTS 

Legal  Authority:  7  USC  509;  PL  lOi- 
624.  sec  1557 

CFR  Citation:  7  CFR  1525 

Legal  Deadline:  None 

Abstract:  Exporters/manufacturers  of 
unmanufactured  tobacco,  cigarettes  and 
cigarette-ready  tobacco  are  required  to 
maintain  records  and  submit  reports 
pertaining  to  such  records  on  tobacco 
content  related  to  crop  year,  grade, 
type,  country  of  origin,  and  poundage 
to  the  Secretary  of  Agriculture. 
Submitted  information  will  be  provided 
to  Congress.  Annual  cost  to  the 
Government  is  established  at  $100,000. 
Timetable: 


Action 


Dete 


FR  Cite 


12717/93    58  FR  65941 
03/17/94 


ANPRM 

ANPRM  Conwnent 

Pefiod  End 
NPRM  00/00/00 

Small  Entitles  Affected:  Businesses 


Qovemmont  Levels  Affected: 

Undetermined 

Analysis:  Regulatory  Flexibility 
Analysis 

Agency  Contact:  Barry  D. 
Abromovage.  Regulatory  Coordinator, 
Department  of  Agriculture,  Foreign 
Agricultural  Service,  Room  4957  South 
Building,  14th  Street  &  Independence 
Avenue  SW.,  Washington,  DC  20250, 
202  720^713 

RIN:  0551-AA32 


583.  SUGAR  TO  BE  RE-EXPORTED  IN 
REFINED  FORM.  SUGAR  TO  BE  RE- 
EXPORTED IN  SUGAR-CONTAINING 
PRODUCTS.  AND  SUGAR  FOR 
PRODUCTION  OF  POLYHYDRIC 
ALCOHOL 

Legal  Authority:  19  USC  1202 

CFR  Citation:  7  CFR  1530  subpart  A; 
7  CFR  1530  subpart  B;  7  CFR  1530 
subpart  C 

Legal  Deadline:  None 


AbstTcict:  This  advance  notice  of 
proposed  rulemaking  addresses  some 
administrative  changes  to  the  sugar 
import  licensing  programs.  These 
changes  are  intended  to  increase  the 
regulatory  efficiency,  assist  in  verifying 
program  compliance  and  provide  for 
the  adherence  of  the  applicable  sugar 
provisions  of  the  North  American  Free 
Trade  Agreement. 

Timetable: 


Action 


Date 


FR  ate 


ANPRM  05/04/94    59  FR  23017 

ANPRM  Comment  07/08/94 

Period  End 

NPRM  00/00/00 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  Barry  Abromovage, 

Regulatory  Coordinator,  E)epartment  of 
Agriculture,  Foreign  Agricultural 
Service,  Room  4957  South  Building, 
Washington,  DC  20250-1000,  202  720- 
6713 


RIN:  0551-AA39 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Foreign  Agricultural  Service  (FAS) 


Final  Rule  Stage 


584.  REGULATIONS  GOVERNING 
IMPLEMENTATION  OF  THE  MARKET 
PROMOTION  PROGRAM  (MPP) 
OVERSEAS 

Legal  Authority:  7  USC  1485 

CFR  Citation:  7  CFR  1736;  7  CFH  1485 

Legal  Deadline:  None 

AtMtract  These  regulations  are 
promulgated  to  provide  minimum 
requirements  and  criteria  for  parties 
interested  in  participating  in  the  Marieet 
Promotion  Program  (MPP)  as 
authorized  by  the  Agricultural  Trade 
Act  of  1978,  as  emended,  and  how  they 
may  apply  and  participate. 

Timetable: 


Government  Levels  Affected:  None  Timetable: 

Agency  Contact:  Barry  D.  Action 

Abromovage,  Regulatory  Coordinator. 
IJepartment  of  Agriculture,  Foreign 
Agricultural  Service,  Room  4957  South 
Building,  Washington,  DC  20250,  202 
720-6713 

RIN:  0551-AA24 


Date 


FR  Cite 


Action 


Dale 


FR  en* 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Secorxl  Interim  Final    1 1/1 7/93    58  FR  60549 

Rule 


04/26/90  55  FR  17618 
06/26/90 

08/1 6*91  56  FR  40745 

10/15/91  66  FR  40745 


Final  Action 


00/00/00 


Small  Entities  Affected:  None 


585.  CCC  EXPORT  CREDIT 
GUARANTEE  PROGRAM  (GSM-102) 
AND  CCC  INTERMEDIATE  EXPORT 
CREDIT  GUARANTEE  PROGRAM 
(GSM-103) 

Legal  Authority:  15  USC  714(b);  15 
USC  714(0;  7  USC  5602;  7  USC  5622; 
7  USC  5661;  7  USC  5663;  7  USC  5664; 
7  USC  5676 

CFR  Citation:  7  CFR  1493 

Legal  Deadline:  None 

t 

Abstract:  Revision  of  the  regulations 
for  the  GSM-102  and  GSM-103 
programs  to  improve  and  update  the 
current  regulations  and  incorporate 
material  required  by  the  Agricultural 
Trade  Act  of  1978,  as  amended  by 
section  1531  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990. 


Interim  Final  Rule        06/06/91    56  FR  25998 
Final  Action  10/00/94 

Final  Action  Effective  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Barry  Abromovage, 

Regulatory  Coordinator,  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Room  4957  South  Building, 
Washington,  DC  20250,  202  720-6713 

RIN:  0551-AA30 

586.  PROGRAM  CRITERIA  FOR  THE 
SUNFLOWERSEED  OIL  ASSISTANCE 
PROGRAM  (SOAP)  AND  THE 
COTTONSEED  OIL  ASSISTANCE 
PROGRAM  (COAP) 

Legal  Authority:  PL  101-624,  sec  1531; 
7  USC  5663 

CFR  Citation:  7  CFR  1570 

Legal  Deadline:  NPRM,  Statutory,  May 
31,  1991. 

Abstract:  This  regulation  establishes 
the  criteria  to  evaluate  and  approve 


USDA— FAS 


Rr^al  Rule  Stage 


proposals  for  country  and  commodity 
initiatives  und^  the  SOAP  and  COAP. 
The  establishment  of  criteria  for  these 
programs  is  mandated  under  Section 
403(a)  of  the  Agricultural  Trade  Act  of 
1978.  as  amended  in  Section  1531  of 
the  Food,  Agriculture,  Conservation, 
and  Trade  Act  of  1990. 

Timetable: 


AcUon 


Dele 


FRCNt 


Interim  Final  Rule        08/27/91    56  FR  42222 
Next  Action  Undetermined 

Smafl  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact:  Barry  D. 
Abromovage,  Regulatory  Coordinator. 
Compliance  Review  Staff.  Department 
of  Agriculture.  Foreign  Agricultural 
Service,  Room  4957  South  Building. 
Washington.  DC  20250.  202  720-6713 

RIN:  0551-AA31 

587.  SUNFLOWERSEED  OIL 
ASSISTANCE  PROGRAM 
OPERATIONS  (SOAP)  AND 
COTTONSEED  OIL  ASSISTANCE 
PROGRAM  OPERATIONS  (COAP) 

Legal  Autttority:  7  USC  1464.  sec 
201(bH2)(A);  PL  101-624,  sec  1541  As 
amends  7  USC  1464.  sec  201  (b)(2) 

CFR  Citation:  7  CFR  1570  subpart  B; 
7  era  1570  subpart  C 

Legal  Deadline:  None 

Abstract:  Title  7.  part  1570.  subpart  B 
u-ill  establish  operational  regulations 
fur  the  Sunflowerseed  Oil  Assistance 
Program  (SOAP).  Title  7.  part  1570. 
subpart  C  will  establish  operational 
regulations  for  the  Cottonseed  Oil 
Assistance  Program  (COAP).  These 
programs  have  tieen  previously 
administered  by  the  Foreign 
Agricultural  Service  through  the 
issuance  of  announcements  and 
invitations  for  offers.  The  regulations 
will  replace  the  issued  announcements 
for  SOAP  and  COAP. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Barry  Abromovage. 

Regulatory  Coordinator,  Department  of 
Agriculture.  Foreign  Agricultural 
Service.  Room  4957  South  Building, 
14th  Street  &  Independence  Ave  SW., 
Washington,  DC  20250,  202  720-6713 

RIN:  0551-AA33 


588.  DIRECT  CREDIT  PROGRAMS 
(GSM-S,  GSM-201,  GSM-301) 
REGULATIONS 

Legal  Authority:  15  USC  714(c)  to 
714(n:  07  USC  17070;  07  USC  5602; 
07  USC  5621;  07  USC  5661;  07  USC 
5662;  07  use  5676 

CFR  Citation:  7  CFR  1487;  7  CFR  1488; 
7  CFR  1491;  7  CFR  1492 

Legal  Deadline:  None 

Abstract  This  final  rule  affects  the 
regulations  of  the  Commodity  Credit 
Corporation  (CCC)  regarding  the  use  of 
"direct  credit."  The  CCC  is  issuing  this 
final  rule  w^hich  deletes  the  regulations 
for  the  noncommercial  risk  assurance 
programs  (GSM-101)  and  amends  the 
regulations  for  financing  of  sales  of 
agricultural  commodities  (GSM-5).  the 
CCC  intermediate  credit  export  sales 
program  for  breeding  animals  (GSM- 
201)  and  the  CCC  intermediate  credit 
export  sales  program  for  foreign  market 
development  facilities  (GSM-301).  The 
amendments  to  tiie  GSM-5,  GSM-201 
and  GSM-301  Programs  are  made  to 
incorporate  material  required  by 
provisions  of  the  Agricultural  Trade 
Act  of  1978,  as  amended  by  the  Food. 
Agriculture,  Conservation,  and  Trade 
Act  of  1990  (P.L  101-624). 

Timetable: 


ActkM 


Dale  FR  Cite 


Interim  Final  Rule        10/00/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Barry  Abromovage. 

Regulatory  Coordinator,  Department  of 
Agriculture.  Foreign  Agricultural 
Service.  Room  4957  South  Building. 
14th  Street  &  Independence  Avenue 
SW..  Washington.  DC  20250.  202  720- 
6713 

RIN:  0551-,\A34 


589.  EMERGING  DEMOCRACIES 
AGRICULTURAL  FACILITY 
GUARANTEE  PROGRAM 

Legal  Authority:  7  USC  5622  (b) 

CFR  Citation:  7  CFR  17;  7  CFR  1493 

Legal  Deadline:  None 

At>Stract  The  regulations  will  provide 
the  terms  and  conditions  of  obtaining 
a  Commodity  Credit  Corporation  Export 
Credit  Guarantee  for  agricultural  facility 
establishment  or  improvement  in 
emerging  democracies  that  will 
primarily  promote  the  export  of  U.S. 
agricultural  commodities. 


Tlmetat>le: 


Action 


Date 


FR  cue 


03/01/93    58  FR  11786 
03/01/93 

06/01/93 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Ri^ 

Comment  Period 

End 
Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Additional  information:  COG.  since  the 
publicatioa  of  the  interim  rule,  has 
developed  the  Facilities  Guarantee 
Program  operational  requirements.  OOC 
intends  to  issue  these  operational 
requirements  as  a  gxiideline,  as 
provided  by  the  interim  rule.  Soon 
thereafter  CCC  will  publish  a  proposed 
rule,  with  the  same  content  as  the 
guidelines  with  the  intention  of  using 
this  proposal  as  the  framework  for  a 
final  rule  after  a  pilot  test  of  the 
guidelines. 

Agency  Contact  Barry  Abromovage. 

Regulatory  Coordinator.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Room  4957  South  Building. 
14th  &  lndep>endence  Ave  SW., 
Washington.  DC  20250.  202  720-6713 

RIN:  0551-AA35 


590.  REGULATIONS  GOVERNING  THE 
FINANCING  OF  COMMERCIAL  SALES 
OF  AGRICULTURAL  COMMODITIES 
(P.L.  480  TITLE  I  PROGRAM) 

Legal  Authority:  7  USC  1701  to  1705. 

7  USC  1736  (a);  7  USC  1736  (c);  7  USC 
5676;  EO  12220 

CFR  Citation:  7  CFR  17 

Legal  Deadline:  None 

At>stract  The  proposed  rule  would 
clarify  the  interim  rule  published  Feb 
1,  1991  in  response  to  the  1990  Food. 
Agriculture.  Conservation,  and  Trade 
Act;  it  would  change  the  basis  for 
demurrageMespatch  computations  and 
the  distrilHition  of  despatch;  and  it 
would  limit  brokerage  payments  to 
country  agents  and  expand  U.S. 
Government  access  to  records.  These 
actions  would  reduce  the  possibility  of 
conflicts  of  interest,  expedite  loading  of 
commodities,  increase  competition  for 
ocean  transportation  and  reduce  ocean 
freight  expenditures  under  the  PL  480 
Title  I  program. 


UMI 
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Final  Rule  Stage 


Timetable: 


Action 


DM* 


FR  at* 


11/12/92    57  FR  53607 
01/13/93 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  00/00/00 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 
Agency  Contact:  Barry  D. 
Abromdvage.  Regulatory  Coordinator. 
Department  of  Agriculture.  Foreign 
Agricultural  Service,  Room  4957  South 
Building,  14th  &  Independence  Ave 
SW.,  Washington.  DC  20250.  202  720- 
8713 

RIN:  0551-AA36 


591.  FOREIGN  DONATION  OF 
AGRICULTURAL  COMMODITIES 

Legal  Authority:  7  USC  1431(b);  7  USC 

1736(o) 

CFR  Citation:  7  CFR  1499 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
establish  regulations  governing  the 
foreign  donation  of  agricultural 
commodities  by  Commodity  Credit 
Corporation  pursuant  to  Section  416  (b) 
of  the  Agricultural  Act  of  1949,  or  the 
Food  for  Progress  Act  of  1985. 


Timetable: 


Action 


Data 


FR  Cite 


02/14/94    59  FR  6916 
04/15/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact  Barry  Abromovage. 

Regulatory  Coordinator,  Department  of 
Agriculture,  Foreign  Agricultural 
Service.  Room  4957  South  Building, 
Washington  DC  20250-1000.  202  720- 
6713 

RIN:  0551-AA38 

BILUNO  COOE  MIO-10^ 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Forest  Service  (FS) 


592.  36  CODE  OF  FEDERAL 
REGULATIONS.  PART  251  •  LAND 
USES,  SUBPART  C  APPEAL  OF 
DECISIONS  RELATING  TO 
OCCUPANCY  AND  USE  OF  NATIONAL 
FOREST  SYSTEM  LANDS 

Legal  Authority:  16  USC  472;  16  USC 

551 

CFR  Citation:  36  CFR  251  subpart  C 

Legal  Deadline:  None 

Abstract:  Management  decisions  made 
rfgarding  Programs  with  Small 
Business  Administration  (FSM  2436, 
and  FSH  2409.18  Ch.  90)  have  been 
appealed  using  36  CFR  217  in  the  past. 
The  actual  compatibility  between  the 
type  of  decisions  being  made  and  this 
appeal  rule  has  been  tenuous  because 
these  decisions  do  not  have  the 
potential  to  affect  the  environment.  36 
CFR  215  is  now  in  effect  and  is  clearly 
even  less  of  an  appropriate  fit. 

36  CFR  251  provides  an  appeal  process 
appropriate  for  the  decisions  being 
made  with  regard  to  small  business 
programs.  36  CFR  251  needs  some 
rewording  in  order  to  directly  include 
this  class  of  decisions.  Currently  it 
applies  to  special  use  situations,  but 
can  be  broadened  to  apply  to  the  small 
business  decisions. 


Timetable: 


Action 


Date 


FR  Cite 


Begin  Review 
NPRM 
End  Review 
NPRM  Comment 

Period  End 
Final  Action 


10/00/94 

11/00/94 
12/00/94 
01/00«5 

05AXV95 


Final  Action  Effective  05/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Marian  P.  Connolly, 

Regulatory  Coordinator.  Department  of 
Agriculture,  Forest  Service.  P.O.  Box 
96090,  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB45 


593.  •  SALE  AND  DISPOSAL  OF 
NATIONAL  FOREST  SYSTEM  TIMBER; 
EXTENSION  OF  TIMBER  SALE 
CONTRACTS 

Legal  Authority:  16  USC  472a 

CFR  Citation:  36  CFR  223.50;  36  CFR 
223.53 

Legal  Deadline:  None 

Abstract:  This  rule  and  policy  change 
will  provide  for  extension  of  National 
Forest  System  (NFS)  limber  sale 


Prerule  Stage 


contracts  when  such  extension  will 
permit  the  prompt  removal  and 
utilization  of  non-NFS  owned  timber 
damaged  by  catastrophic  events.  The 
will  define  the  responsibilities  of  the 
parties  for  requesting  and  approving 
such  extensions  and  specify  when  such 
extension  should  be  approved.  This 
change  will  also  allow  for  the  use  of 
scarce  timber  resources  and  the 
recovery  of  economic  benefits  fi-om 
timber  that  might  otherwise  be  lost 
because  of  contractual  obligations  to 
harvest  undamaged  timber. 


Timetable: 


Action 


Date 


FR  Cite 


ANPRM  Comment  10/00/94 

Period  End 

NPRM  11/00/94 

Final  Action  12/00/94 

Final  Action  Effective  12/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly, 

Regulatory  Coordinator.  Department  of 
Agriculture,  Forest  Service.  P.O.  Box 
96090,  Washington.  DC  20090-6090, 
703  235-1488 

RIN:  0596-AB48 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 
Forest  Service  (FS) 


Proposed  Rule  Stage 


594.  PROHIBITION  ON  MECHANICAL 
TRANSPORT  AND  OTHER  ACTIVmES 
IN  WILDERNESS 

Legal  Authority:  16  USC  113  to  136; 
16  USC  528  to  531;  16  USC  577  to 
577c;  16  USC  1133 

CFR  Citation:  36  CFR  293.6(a);  36  CFR 
261 

Legal  Deadline:  None 

Abstract  Except  where  specifically 
provided  for,  the  Wilderness  Act  (16 
USC  1133)  prohibits  both  motorized 
equipment  and  mechanical  transport. 
Mechanical  transport  includes  devices 
such  as  bicycles,  hang  gliders,  wheeled 
carts,  and  other  items  designed  to  carry 
people  or  supplies  and  powered  by 
either  "nonliving"  or  "living"  power 
sources.  The  objective  of  this  action  is 
to  clarify  the  definition  of  mechanical 
transport  in  36  CFR  293.6(a)  and  to 
make  corollary  revisions  in  the 
prohibitions  applicable  to  wilderness 
use.  including  prohibiting  competitive 
events  and  expanding  the  definition  of 
aircraft  to  include  hang  gliders, 
parachutes  and  parasails. 

Timetable: 


Action 


t>at«  FR  Cite 


NPRM  11/00«4 

NPRM  Comment         01/00/95 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Officer.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington.  EX:  20090-6090. 
703  235-1488 

RIN:  0596-AA39 

595.  HYDROPOWER  APPUCATIONS 

Legal  Authority:  16  USC  551;  43  USC 

1761 

CFR  Citation:  36  CFR  251.54;  36  CFR 

251.57 

Legal  Deadline:  None 

Abstract  A  revision  of  Agency 
procedures  is  needed  to  reduce 
confusion  regarding  the  role  of  the 
Forest  Service  in  permitting 
hydroelectric  uses  on  National  Forest 
System  lands.  The  goal  of  the  directives 
will  be  to  establish  procedures, 
compatible  with  the  procedures  of  the 
Federal  Energy  Regulatory  Commission 
(FERC)  for  obtaining  various  approvals 
and  involvement  of  the  Forest  Service 
in  a  timely  manner. 


In  addition,  the  directives  will  establish 
a  fee  system  for  hydroelectric  uses  as 
required  by  Title  V.  Section  501  of  the 
Federal  Laind  Policy  and  Management 
Act  of  1976.  A  Notice  of  Proposed 
Policy  was  published  6/8/84  and 
comments  were  received.  The  proposed 
policy  will  take  those  comments  into 
account. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00/94 

NPRM  Comment         01/00/95 

Period  End 
Final  Action  04/00/95 

Final  Action  Effective  05/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  ConnoUy, 

Regulatory  Officer.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AA47 


596.  REVISE  SMALL  TRACTS  ACT 
REGULATIONS 

Legal  Authority:  16  USC  521(c)  to 
521(i) 

CFR  Citation:  36  CFR  254.  subpart  C 

Legal  Deadline:  None 

Abstract  Implementation  of  the 
Agency's  Small  Tracts  regulations  has 
revealed  an  inadvertent  inconsistency 
between  the  regulations  at  36  CFR 
254.35(f)  and  254.41(a)  and  the 
legislative  history  of  the  Small  Tracts 
Act  of  January  12. 1983.  The 
regulations  imply  that  the  disposal  of 
mineral  fi^ctions  by  sale  can  only  be 
made  in  response  to  an  application 
from  an  abutting  landowner,  thus 
discouraging  the  conveyance  by  sale  to 
the  public.  The  Act  clearly  authorizes 
sale  of  mineral  fractions  to  the  public 
through  public  sale,  as  well  as 
individual  applications,  provided  that 
certain  conditions  are  met.  The 
revisions  will  clarify  the  application  of 
the  Act  to  ensure  that  both  individual 
applications  and  public  sale  are 
permissible  means  of  disposing  of 
qualifying  tracts. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


11/00/94 
01/00/95 


Action 


Date 


FR  Cite 


Final  Action  04/00/95 

Final  /tetion  Effective  05/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Officer.  Depeurtment  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1488 


RIN:  0596-AA79 


597.  ISOLATED  CABIN  POUCY 

Legal  Authority:  16  USC  477  to  482; 

16  USC  551 

CFR  Citation:  36  CFR  251 

Legal  Deadline:  None 

Abstract  Agency  policy  is  to  terminate 
isolated  cabin  authorizations  on 
National  Forest  System  land  that  were 
constructed  without  advemce 
authorization  and  subsequently 
authorized  by  special  use  permit.  These 
cabins  are  used  for  part  or  full-time 
occupancy.  These  cabins  diffier  from 
recreation  residences  which  were 
established  in  tracts  specific  for  this 
purpose  and  built  with  Agency 
approval  and  supervision.  Isolated 
cabins  originated  in  several  ways, 
including  encroachment  and  mining 
claims.  They  restrict  management  of  the 
surrounding  National  Forest  land  and 
deprive  the  pubUc  from  the  use  and 
enjojTnent  of  the  land  actually 
occupied  and  the  surrounding  area.  The 
action  proposed  is  to  see  input  from 
the  public  as  to  whether  the  present 
policy  should  be  continued,  or  whether 
it  should  be  revised  so  as  to  examine 
each  isolated  occupancy  and  determine 
whether,  in  the  interest  of  fairness  and 
equity,  the  cabin  should  be  converted 
to  a  recreation  residence.  This  proposal 
to  revise  current  policy  was  originally 
included  in  proposed  policy  on 
recreation  residences  (RIN  No.  0596- 
AB06).  Reconsideration  of  the  issues 
involved  led  do  the  decision  (cont) 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  03/00/95 

NPRM  Comment         06/00/95 

Period  End 
Final  Action  07/00/95 

Final  Action  Effective  08/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 
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AddWonat  liifoiiiltloii.  ABSTRACT 
CONT:  to  treat  each  issue  separately. 
The  issuance  of  a  Goal  reformubtod 
recreation  residanc*  pohc^r  on  6/2/94 
makes  it  esseiHial  tluu  isolatMl  cabtn 
use  be  treated  promptly. 

Agency  Contact  Marian  P.  Connolly. 
Regutarory  Coordinator.  Dapanmenf  of 
AgricultuTB.  Forest  Service.  P.O.  Bom 
96090.  VVasington.  DC  20090-6000.  719 
23S-14U 

RIN:  0596-AA85 

5M.  SOLID  WASTE  OfSPOSAL 
POLICY 

Legal  Auttiortty:  16  USC  497;  43  USC 
931(c) 

CFR  Citation:  36  CFR  251 

Legal  Deadline:  None 

Abstract  Solid  waste  di.sposal  sites 
(sanitary  landfills)  on  National  Forest 
System  lands  present  the  potential  for 
resource  degradation,  hazardous  waste 
dumping,  and  future  liability.  A 
proposal  for  solid  waste  disposal  is 
being  developed  to  reflect  changes 
which  have  occurred  as  a  result  of  the 
Resource  and  Conservation  Recovery 
Act,  the  Comprehensive  Environmental 
Response,  Compensation,  aru!  Liability 
Act,  and  an  increased  knowledge  of 
solid  waste  disposal.  The  proposal 
would  prohibit  the  authorization  of 
new  sites  and  provide  for  the  phase  out 
of  existing  sites.  During  the  phase  out 
period  authorizations  would  be 
amended  to  provide  resource  protection 
and  limit  the  Government's  potential 
liability.  Adoption  of  this  policy  would 
reduce  administrative  costs  associated 
with  administration  of  solid  waste 
disposal  sites,  limit  future  liability,  and 
protect  the  resources  of  the  National 
Forest  System  lands.  The  proposal 
would  impact  llO  sites  currently 
aulhcrized. 

Timetable: 


Action 


PR  die 


ANPRM  06/26/90    55  FR  25890 

ANPRM  Wittxlrawn  07/ia'90    55  FR  28258 

NPRM  11/00/94 

NPRM  Comment  01;tXV95 

Period  End 

Intenm  Final  Rute  OO/OCOO 

Small  EnUties  Affected:  Businesses. 
Covommental  lurisdictions 

Qovemment  Levels  Affected:  .State. 
Local,  Federal 

Agency  Contact  Marian  P.  ConaoUy. 

Regulatory-  Coordinator.  EK'parlnjent  of 


Praposed  Ruto  Stage 


Agriculture,  Forest  Sentiee,  P.O.  Box 
96090.  Washington.  DC  20890-6090. 
703  235-14«a 

Rlli:  0596-AA92 

599.  IRREVOCABLE  LETTER  OF 
CREOCr 

Legal  Authority:  16  USC  472a;  16  USC 
528  to  531;  16  USC  1600  et  seq;  12 
USC  1  et  seq 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  In  a  1987  court  deciskm.  a 
letter  of  credit  issued  in  lieu  ol  ntretv 
bond  was  found  to  be  uneaforceable 
because  the  person  who  signed  the 
letter  of  credit  did  not  have  authority 
to  do  so  and  because  the  bank  had 
violated  State  law  in  regard  to  hmits 
of  liability.  Others  were  invalid  because 
they  exceeded  the  exftiration  date.  To 
remedy  this  problem,  the  Forest  Service 
is  proposing  to  issue  a  requirement  that 
the  bank  president  certify-  as  to  the 
authority  of  the  person  signing  the 
letter  of  credit  and  the  conformance 
with  State  and  Federal  statutes.  Aa 
automatic  extension  of  the  expiration 
date  would  also  be  required. 

Timetable: 


Action 


FRCite 


NPRM 

NPRM  Comment 

Period  End 
Fmei  Action 


ti;Q(V94 
01/0095 

OOOO/OO 


Final  Action  Effective  00^t)0^00 

Small  Entities  Affected:  Undetermined 

Government  Levels  AffectMt  None 

Agency  Contact:  Marian  P.  Connolly. 

Regulatory-  Officer,  Department  of 
Agricuhiire,  Forest  Service.  P.  O.  Box 
96090,  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AA93 


600.  PRE-AWARD  INFORMATION 
REQUIREMENTS 

Legal  Authority:  15  USC  472(a);  16 
USC  618 

CFR  Citattonr  36  CFR  223.101 

Legal  Deadline:  None 

Abstract:  Recently,  as  the  number  of 
timber  sale  defaults  has  increased,  the 
number  of  dnbarred  purchasers  has 
increased,  and  the  Government  has 
initiated  a  policy  of  only  doing 
business  with  responsible  parties,  it  is 


becttning  commoaplace  for  bidders  to 
form  new  afilbates  in  order  to  continne 
to  be  awarded  Forest  S«rrice  timber 
sale  contracts.  Unless  the  bidder 
voluntarily  identifies  af&fiates,  the 
Agency  must  make  the  determinatum 
through  a  time  consuming  process  prior 
to  award,  prior  to  determining  if  double 
downpayment  rules  apply,  and  prior  to 
taking  debarment  action.  This  rote 
would  require  bidders  to  disclose,  prior 
to  award  of  sales,  all  affiliates,  and  to 
certify  that  none  are  suspended  or 
debarred.  Filing  a  false  certification 
would  be  cause  for  contract 
cancellation  and  debarment  actioo. 


Timeiablr. 

Action 

Date 

FR  cm 

NPRM 

I1AXV94 

NPRM  Comment 

t2/0(V94 

Period  End 

Final  Action 

03/00/95 

Final  Action  Effective 

03AXV95 

Smalt  Entities  Affactad:  Noi»e 
Government  Levels  Affacted:  None 

Agency  Contact  Marian  P.  Connolly, 

Regulatory  Officer.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington,  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB03 


601.  NATIONAL  FOREST  SYSTEM 
LAND  AND  RESOURCE 
MANAGEMENT  PLANNM6 

Regulatory  Plan:  This  entry  is  Seq.  Nfo. 

1 3  in  Part  II  of  this  Issue  of  the  Federal 
Register. 

RIN:  0596-AB20 

602.  DISPOSAL  OF  NATIONAL 
FOREST  TIMBER;  CANCELLATION  OF 
TIMBER  SALE  CONTRACTS 

Regulatory  Plan:  This  entry  is  Seq.  No. 

14  in  Part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0596-AB21 

603.  CHANGE  EMPHASIS  AWAY 
FROM  RESIDUAL  VALUE  APPRAISAL 
TO  TRANSACTION  EVIDENCE 
APPRAISAL  AS  THE  PRIME  METHOD 
OF  APPRAISING  NATIONAL  FOREST 
TIMBER 

Legal  Authority:  16  USC  1600 

CFR  Citation;  36  CFR  223.60 

Legal  Deadline:  None 
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Abstract  The  emphasis  will  be 
changed  in  36  CFR  223.60  away  from 
the  Residual  Value  Appraisal  method 
of  appraising  National  Forest  timber  to 
the  Transaction  Evidence  Appraisal 
method.  The  basic  procedure  will  be 
the  Transaction  Evidence  Appraisal 
system,  except  in  Region  10  where 
Residual  Vttlue  appraising  will 
continue  to  be  used  in  li^t  of  the  two 
long-term  contracts  that  are  currently  in 
place.  Other  uses  of  the  Residual  Value 
and  other  appraisal  systems  may  be 
used  subject  to  approval  from  the  Chief 
of  the  Forest  Service. 

The  present  36  CFR  223.60  leans 
heavily  to  the  Residual  Value  Appraisal 
System.  National  direction  has  been 
given  to  convert  to  the  Transaction 
Evidence  Appraisal  system  by  October 
1.  1992;  thus  the  emphasis  in  the  CFR 
needs  to  be  changed. 

Tlmatable: 


Action 


Date  FR  Cite 


NPRM  11/00/94 

NPRM  Comment         01/00/95 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Coordinator.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington.  DC  20090-6090, 
703  23S-1488 

RIN:  0596-AB26 

604.  SPECIES  SURPLUS  TO 
DOMESTIC  MANUFACTURING  NEEDS 

Legal  Authority:  16  USC  620  et  seq 

CFR  Citation:  36  CFR  223.200 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
amend  proposed  subpart  F.  part  223  of 
title  36  of  the  Code  of  Federal 
Regulations,  section  223. 2C0,  to  list 
species  proposed  to  be  surplus  to 
domestic  manufacturing  needs.  This 
proposed  rule  would  implement  a 
portion  of  section  469(b]  of  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990  (16  USC  620  et  seq). 
Section  489(a)  of  the  Act  provides  that 
no  person  who  acquires  unprocessed 
timber  originating  from  Federal  lands 
west  of  the  100th  meridian  in  the 
contiguous  48  States  may  export  such 
timber  from  the  United  States,  or  sell, 
trade,  exchange  or  otherwise  convey 
such  timber  from  the  United  States. 


unless  such  timber  has  been 
determined  under  subsection  (b)  to  be 
surplus  to  the  needs  of  timber 
manufacturing  facilities  in  the  United 
States.  Section  489(b)  of  the  Act 
provides  that  the  prohibition  contained 
in  section  (a)  shall  not  apply  to  specific 
quantities  of  grades  and  species  of 
unprocessed  timber  originating  in 
Federal  lands  which  the  Secretary 
concerned  determines  to  be  surplus  to 
domestic  manufacturing  needs,  issued 
in  accordance  with  (cont) 

Timetable: 


Action 


Date  FR  Cite 


NPRM  11/00/94 

NPRM  Comment         01/0O'95  . 

Period  End 
Final  Action  06/00/95 

Final  Action  EffectiVe  07.'00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Local.  Federal 

Additional  Information:  ABSTRACT 
CONT:  section  553  of  title  5  USC. 

Agency  Contact  Marian  P.  Coimolly. 

Regulatory  Coordinator.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington,  DC  20090-6090, 
703  235-1488 

RIN:  0596-AB27 

605.  RETENTION  OF  DOWNPAYMENT 
ON  TIMBER  SALE  CONTRACTS 

Legal  Authority:  16  USC  472(a):  16 
USC  618 

CFR  Citation:  36  CFR  223.4^ 

Legal  Deadline:  None 

Abstract  The  Federal  Timber  Sale 
Contract  Payment  Modification  Act 
directs  the  Forest  Service  to  require 
purchasers  to  make  dowTipayments  and 
periodic  payment  on  timber  sales.  The 
objective  of  these  requirements  is  to 
discourage  speculative  bidding  on 
National  Forest  System  timber  sales. 
This  rule  will  identify  the  requirements 
to  hold  dovvnpay-ments  until  the  timber 
sale  contract  is  substantially  completed 
and  will  establish  criteria  to  determine 
speculative  bidding. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 


02/02/94    59FR487'& 
03/04/94 

11/0a94 
12)W94 


Proposed  Rule  Stage 


Action 


FR  ON* 


Final  Action  03/00/95 

Final  Action  Effective  03AXV9S 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Public  Compliance  Cost  biitial  Cost: 
$10,000;  Yearly  Recurring  Cost:  $0 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Coordinator.  Department  of 
Agriculture,  Forest  Service.  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1408 

RIN:  0596-AB28 

606.  PROPOSED  POUCY  NATIONAL 
FOREST  SYSTEM  LAND  AND 
RESOURCE  MANAGEMENT 
PLANNING  FOREST  SERVICE 
MANUAL  (FSM  1920) 

Legal  Authority:  16  USC  1600  et  seq 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  The  proposed  manual  policy 
would  incorporate  all  direction  for  land 
and  resource  management  planning 
into  one  Forest  Service  Manual  chapter 
(FSM  1920).  The  proposed  pohcy 
would  clarify  how  the  revised  land  and 
resource  management  planning 
regulations  at  36  CFR  219  will  be 
implemented.  The  proposal  will  focus 
on  implementation  of  forest  plans: 
monitoring,  evaluation,  amendment, 
and  revision  of  forest  plans;  and 
clarifying  the  relationship  between 
forest  planning  and  project 
decisionmaking.  The  agency  plans  to 
make  this  policy  available  for  review 
during  the  comment  period  on  the 
proposed  revised  rule  (see  entrv  for 
0596-AB20). 

Timetable: 


Action 


Date 


FR  Ota 


NPRM 

06/00^ 

NPRM  Comment 

oam/95 

Period  End 

Final  Action 

12/00/95 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service.  P.O.  Box 
96090.  Washington,  DC  20090  6090. 
703  235-1488 

RIN:  0596-AB31 
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Proposed  Rule  Stage 


M7.  USE  OF  nXED  ANCHORS  FOR 
ROCK  CUMBINQ  IN  WILDERNESS 

Legal  Authortty;  16  USC  1121;  16  USC 

1131  to  1136 

CFR  CWaMcn:  36  CFR  261.16;  36  CFR 
293.9 

Legal  Daadllne:  None 

Abstract:  The  sport  of  rock  cHmbing 
is  often  accomplished  by  using  fixed, 
ratber  than  removable,  metal  bolts  and 
anchors.  These  bohs  are  considered 
permanent  improvements  when 
installed.  These  improvements  may 
detract  from  the  wilderness  ^perience 
and  are  not  always  compatible  with 
management  of  the  wilderness  resource. 
The  Forest  Service  proposes  to  reduce 
impacts  on  the  wilderness  resource  by 
regulating  use  of  fixed  anchors  for  rock 
climbing  in  wilderness  administered  by 
the  agency  so  that  rock  climbing  occurs 
in  a  manner  compatible  with 
wilderness  management.  Alternatives  to 
the  proposed  action  are  to  prohibit  all 
use  of  fixed  anchors  in  wilderness,  or 
permit  unrestricted  use  of  Exed 
anchors. 

Timetable: 


Action 


FRGIte 


NPRM  0l/0<y95 

NPRM  Comment  03/00/95 

PefKxJ  End 

Final  Action  OCOOOO 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Public  CompHance  Cost:  Initial  Cost: 
$0;  Yearly  Recurring  Cost;  $1,000",  Base 
Year  for  Dollar  Estimates:  1992 

Agency  Contact:  Marian  P.  ConnoUy. 

Regulatory  Coordinator,  Department  of 
.^gricultu^e.  Forest  Service,  P.Q  Box 
96090,  Washington.  DC  20090-6090, 
703  235-1468 

RIN:  0596-AB33 

608.  COLLECTION  OF 
REIMBURSABLE  COSTS  FOR 
PROCESSING  SPECIAL-USE 
APPLICATIONS  AND 
ADMINISTRATION  OF  SPECIAL-USE 
AUTHORIZATIONS 

Legal  Authority:  43  USC  1764:  30  USC 

ibl 

CFR  Citation:  36  CFR  231 

Legal  Deadline:  None 

Abstract:  The  obfertive  of  this  proposal 
IS  to  incorporate  into  regulation  the 


authority  contained  in  the  Mineral 
Leasing  Act  and  the  Federal  Land 
Policy  and  Management  Act  to 
reimburse  the  United  States  for 
reasonable  administrative  costs 
associated  with  the  issuance  and 
administration  of  special- uses  on 
National  Forest  System  lands. 

TImetabIa: 


Action 


Data 


FRClta 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 


n/OQ/94 
01/0Q|«S 

03.'00/95 


Small  Entitias  Affactad:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Additional  Information:  Cost 
Reimbursement  for  processing  special- 
use  applications  and  administration  of 
special-use  authorizations  was 
originally  included  under  RIN  0596- 
AA36.  The  cost  reimbursement  section 
was  suspended  from  RIN  0596-AA36 
on  01/01/92  (57  51110):  the  remaining 
sections  pertaining  to  the  special-use 
application  and  administration  process 
were  included  in  RIN  0596-AB35. 

Agency  Contact:  Marian  P.  Connolly. 

Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service,  P.O.  Box 
96090,  Washington.  DC  20t)9(^6090, 
703  235-1488 

RIN:  0596-AB36 


609.  EXERCISE  OF  OUTSTANDING 
MINERAL  RIGHTS 

Legal  Auttiorlty:  16  USC  478;  16  USC 
1613;  30  USC  181;  30  USC  228;  43  USC 
1740 

CFR  Citation:  36  CFR  228.  subpart  f' 

Legal  Daadlina:  NPRM,  Statutory, 
December  24.  1992. 

Abstract:  This  subpart  will  set  forth  the 
rules  by  which  the  Forest  Service  will 
carry  out  its  statutory  responsibilities 
for  the  management  of  oil  and  gas 
operations  involving  outstanding 
mineral  rights  on  National  Forest 
System  lands  within  the  Allegheny 
National  Forest.  These  rules  will,  as 
required  by  the  energy  bill.  PL  102-486. 
identif)'  that  information  an  owner  of 
outstanding  mineral  rights  must  submit 
to  the  Forest  Service  60  days  prior  to 
beginning  operations  and  how  the 
Forest  Ser\  ice  will  review  sucb 
information. 


The  Forest  Service  did  not  consider 
otber  alternatives  because  these 
regulatioos  are  mandated  by  law. 
Public  costs  are  insignificant  but  public 
benefits  could  be  substantial  in  that 
Forest  Service  and  industry  cooperation 
should  be  enhanced. 

TimetBbIa: 


Action 


Date 


FR  cue 


NPRM  oaytxyss 

NPRM  Comment         10/00% 

Penod  End 
imefim  Final  Rule       01/00^ 

Small  Entities  Affected:  None 

Govemnient  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Coordinator,  Department  oif 
Agriculture,  Forest  Service,  P.O.  Box 
96090.  Washington,  DC  20090-6090. 
703  235-1488 


RIN:  0596-AB38 


610.  SMITH  RIVER  NATIONAL 
RECREATION  AREA 

Legal  Authority:  16  USC  46abbb(6};  16 

USC  478;  16  USC  551 

CFR  Citation:  36  CFR  292.  subpart  G 

Legal  Deadline:  None 

Abstract  This  subpart  will  set  forth  the 
rules  by  which  the  Forest  Service  will 
carry  out  its  statutory  responsibilities 
for  the  management  of  mineral 
operations  on  National  Forest  System 
lands  within  the  Smith  River  National 
Recreation  Area,  Six  Rivers  National 
Forest.  These  rules  will,  as  required  by 
the  Smith  River  National  Recreation 
Area  Act  (PL  102-612),  promote  and 
protect  the  recreation  opportunities  but 
still  allow  for  mineral  operations  to 
take  place.  The  Forest  Service  did  not 
consider  other  alternatives  because 
these  regulations  are  mandated  by  law. 
Public  costs  are  insignificant,  but  the 
public  benefits  could  be  substantial  in 
that  the  Forest  Service  and  industry 
cooperation  should  be  enhanced. 

Timetablr. 


Action 


Date 


FR  C«1» 


NPRM  06/00/95 

NPRM  Comment  09/0a'95 

Penod  End 

Interim  Fir^l  Rule  03/00/96   ~ 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

R»»gulatory  Coordinator,  Department  of 


USDA— FS 


Proposed  Rule  Stage 


Agriculture,  Forest  Service,  P.O.  Box 
96090,  Washington,  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB39 


611.  INDICES  TO  DETERMINE 
MARKET-RELATED  TERM  ADDITIONS 

Legal  Authority:  16  USC  618(b) 

CFR  Citation:  36  CFR  233.52  (Revision) 

Legal  Deadline:  None 

At>stract:  Based  on  General  Accounting 
Office  Testimony  Report  Nimiber,  T- 
RCED-92-58,  04/28/92,  the  Secretary  of 
Agriculture  agreed  to  reexamine  the  use 
of  the  Bureau  of  Labor  Statistics 
imadjusted  indices  to  determine 
whether  wood  product  prices  showed 
a  drastic  decline.  The  Secretary  of 
Agriculture  indicated  the  Forest  Service 
would  develop  and  publish  for 
comment  a  proposed  rule  to  use  an 
alternative  method  to  determine 
whether  wood  prices  have  drastically 
declined  and  warrant  granting  of  a 
Market-Related  Contract  Term 
Addition.  The  proposed  rulemaking 
will  propose  using  seasonally  adjusted 
producer  price  indices,  adjusted  to  a 
constant  dollar  base,  where  available, 
to  determine  whether  a  drastic 
reduction  in  wood  product  prices 
occurred.  The  title  of  this  proposed  rule 
has  been  changed  from  "Market- 
Related  Term  Additions"  in  order  to 
distinguish  it  fi^ra  RIN  0596- AB41  with 
the  same  title. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  11/00/94 

NPRM  Comment  12-'00,'94 

Period  End 

Final  Action  05/00/95 

Final  Action  Effective  05/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  ConnoUy, 

Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service,  P.O.  Box 
96090,  Washington,  DC  20090-6090, 
703  235-1488 

RIN:  0596-AB40 

612.  MARKET  RELATED  TERM 
A0OfTK)NS 

Legal  Authority:  16  USC  618(b) 

CFR  Citation:  36  CFR  223.50 
(Revision);  36  CFR  223.53  (New) 

Legal  Deadline:  None 


Abstract  This  proposed  rule  will 
provide  for  extension  of  certain 
National  Forest  System  (NFS)  timber 
sale  contracts  to  allow  upon  request 
har\'est  of  damaged  timber  located  on 
other  public  or  private  lands  which  are 
in  need  of  urgent  removal  because  of 
catastrophic  events  beyond  the  control 
of  the  landowner.  Catastrophic  events 
which  may  result  in  the  need  for  urgent 
removal  of  damaged  timber  include,  but 
are  not  limited  to,  fire,  flood,  insect  and 
disease  infestations,  drought,  and 
windthrow.  This  proposed  rule  will 
also  change  Title  36  Code  of  Federal 
Regulations  (CFR)  223.50,  to  provide 
for  adjusting  periodic  payment 
determination  dates  that  have  not  been 
reached  when  an  urgent  removal 
extension  is  granted. 

Timetable: 


Action 

Dale 

FR  Ctle 

NPRM 

11/00«4 

NPRM  Comment 

12/0a'94 

Period  End 

Final  Action 

0SAXV95 

Final  Action  EMective  05/00/95 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  ConnoUy, 

Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service,  P.O.  Box 
96090.  Washington,  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB41 

613.  PRIVATE  SALE  OF  GOLDEN 
EAGLE  PASSPORTS 

Legal  Authority:  16  USC  551;  16  USC 
472;  16  USC  4601  to  4606(a);  16  USC 
1281(d);  16  USC  1246(i);  16  USC 
1133(b);  31  USC  9701;  PL  103-66 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  Congress  passed  and  the 
President  signed  the  Omnibus 
Reconciliation  Act  of  1993.  This  act 
autiiorizes  the  private  sale  of  Golden 
Eagle  Passports.  The  Act  also  directs 
that  such  sales  wiU  be  subject  to  such 
terms  and  conditions  as  the  Secretaries 
of  Agriculture  and  Interior  may  jointly 
prescribe  including  detailed  guidelines 
for  promotional  advertising,  compliance 
monitoring,  and  withholding  the  cost 
of  sales  not  to  exceed  eight  percent. 
The  purpose  of  this  regulation  is  to 
establish  the  terms  and  conditions  for 
the  private  sale  of  Golden  Eagle 
Passports.  The  joint  terms  wiU  be 


pubUshed  in  one  notice  in  the  Federal 
Register  for  both  Departments  but  be 
documented  in  separate  regulations  for 
each  Department. 

Timetable: 


Action 


Date  FR  cue 


NPRM  11/00/94 

NPRM  Comment         12AX1/94 

Period  End 
Final  Action  01/00/95 

Final  Action  Effective  01/00/95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Public  Compliance  Cost  Initial  Cost: 
$10,000;  Yearly  Recurring  Cost: 
$10,000;  Base  Year  for  Dollar  Estimates: 
1994 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Marian  P.  ConnoUy, 

Regulatory  Coordinator.  Department  of 
Agriculture.  Forest  Service,  P.O.  Box 
96090.  Washington,  DC  20090-6090, 
703  235-1488 

RIN:  0596-AB44 

614.  e  PERMIT  FEES  FOR  SKI  AREAS 

Legal  Auttiortty:  PL  99-522;  16  USC 
497b 

CFR  Citation:  36  CFR  251.57 

Legal  Deadline:  None 

Abstract  The  Forest  Service  proposes 
to  change  its  method  for  determining 
special  use  permit  fees  charged  to  ski 
areas  irom  the  cxirrent  Graduated  Rate 
Fee  System  to  a  system  based  on  fair 
market  value.  The  proposed  fee  system 
will  be  less  expensive  to  administer 
and  will  meet  the  statutory  and 
regulatory  requirements  that  fees  be 
based  on  fair  market  value. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  07/00/95 

Interim  Final  Rule        00/00^ 
Final  Action  OO/OOraO   - 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  CoaaoUy. 
Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service,  P.O.  Box 
96090,  Washington,  DC  20090-6090, 
703  235-1488 

RIN:  0596-AB49 
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USDA— FS 


Proposed  Rule  Stage 


615.  •  36  CFR  222  RANGE 
MANAGEMENT;  SUBPART  C;  222.51 
GRAZING  FEES  IN  THE  WEST;  (J) 
OUAUFICATION  CRITERIA 

Legal  Auttiority:  16  USC  551;  31  USC 
-laJA:  43  use  1901 

CFR  Citation:  36  CFR  222 

Legal  Deadline:  None 

At>Stract:  The  rulemaking  would 
propose  eligibility  criteria  for  granting 
a  30  percent  reduction  in  grazing  fees 
for  permittees  who  meet  the  criteria. 
The  previously  published  proposed 


rule  for  Range  Management.  Subpart  C. 
Grazing  Fees  (59  FR  22094).  stated  that 
a  separate  rulemaking  would  be  needed 
to  develop  the  criteria.  The  incentive 
based  fee  system  is  intended  to 
encourage  participation  in  special 
rangeland  practices,  the  furtherance  of 
resource  condition  objectives,  and 
comprehensive  monitoring. 

Timetable: 


Action 


FR  CH* 


NPRM 

NPRM  Comment 
Penod  End 


OO/OOAX) 

oa'oaoo 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Forest  Service  (FS) 


816.  36  CFR  PART  222  SUBPART  A: 
MANAGEMENT  OF  GRAZING  USE 
WITHIN  RANGELAND  ECOSYSTEMS 

Regulatory  Plan:  This  entr>  is  Seq.  No. 
13  i.n  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0396-.^A35 


617.  INDIAN  ALLOTMENTS  ON 
NATIONAL  FOREST  SYSTEM  LANDS 

Legal  Authority:  16  USC  472:  16  USC 
551:  16  USC  1603;  43  USC  1740:  25 
USC  337 

CFR  Citation:  36  CFR  254,  subpart  D 

(New) 

Legal  Deadline:  None 

Abstract  Objectives  are  to  set  forth 
Forest  Service  procedures  and  role  in 
the  regulation  of  Indian  allotments  on 
National  Forest  System  land.  The 
Indian  Allotment  Act,  as  amended, 
authorizes  the  Secretary  of  the  Interior 
to  make  allotments  of  National  Forest 
System  lands  to  Indians  for 
homesteading  and  agricultural  and 
grazing  purposes.  The  Forest  Service 
has  relied  upon  USDI  rules  and 
procedures  at  43  CFR  2533  to  govern 
Its  involvement  in  Indian  allotment 
cases.  Litigation  and  a  decision  by  the 
Interior  Board  of  Land  Appeals  indicate 
the  need  for  the  Forest  Service  to  set 
forth  its  own  regulations  when  the 
Forest  Service  determines  that  lands  are 
not  chiefly  valuable  for  agricultural  and 
grazing  purposes. 

Timetable: 


Action 


Date 


FR  Cita 


NPRM  Comment 

PenodEnd 
Final  Action 


07/22/87 

11/0C'94 


Action 


FR  CH* 


NPRII4 


06/22/87    52  FR  23473 


Final  Acton  EHective   12/00/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Sectors  Affected:  None 

Agency  Contact:  Marian  P.  Connolly. 

Regulatory  Officer.  Department  of 
Agriculture,  Forest  Service,  P.O.  Box 
96090.  Washington,  DC  20090-6090. 
703  235-1488 

RIN:  0596-AA52 

61&  NATIONAL  FOREST 
PROHIBITIONS;  LAW  ENFORCEMENT 
SUPPORT  ACTIVITIES 

Legal  Autfiority:  16  USC  472;  16  USC 
551;  16  USC  683;  7  USC  1011(f);  16 
USC  1246(e):  16  USC  1133(c)  to 
1133(d)(1);  16  USC  559(a) 

CFR  Citation:  36  CFR  261;  36  CFR  262 

Legal  Deadline:  None 

Abstract  The  rules  at  36  CFR  part  261 
declare  the  range  of  unacceptable 
public  behavior  when  visiting  or  using 
National  Forest  System  lands.  Among 
topics  covered  are  prohibitions  on 
setting  campfires  in  certain  areas, 
unlawful  cutting  of  trees,  and  other 
unlawful  uses  of  resources  and 
property  of  the  National  Forest  System. 
Violations  of  these  prohibitions  carry 
legal  penalties.  The  rules  at  36  CFR 
part  262  address  impoundment  of 
property  and  rewards  for  information 
leading  to  arrest. 


SmaH  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Coordinator.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington  DC  20090-6090.  703 
235-1488 

RIN:  0596-.AB50 


Final  Rule  Stage 


Review  has  examined  the  adequacy  of 
the  rules  for  administration  of  the 
National  Forest  System  and  whether 
changes  in  conditions,  laws,  or  other 
factors  require  revision.  The  Agency 
has  completed  its  review  and  is  now 
preparing  a  proposed  rule  to  revise  the 
prohibitions. 

Timetat>le: 


Action 


Dale  FR  Cite 


10/01/87 

08A)1/88 

02/16/94    59  FR  7880 

04/18/94 


Begin  Review 
End  Review 
NPRM 
NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  RIN  0396- 
AA65  was  combined  with  RIN  0596- 
AA75 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Officer.  Department  of 
Agriculture.  Forest  Service.  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AA75 

619.  LAND  USES  AND  PROHIBITIONS 
Regulatory  Plan:  This  entry  is  Seq.  No. 
16  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0596-AA80 

620.  TIMBER  SALE  PERFORMANCE 
AND  PAYMENT  BOND  FORM 
REVISION 

Legal  Auttiority:  31  USC  9301  to  9309; 
31  USC  223  to  225 


USDA— FS 


Final  Rule  Stage 


CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  Following  a  period  of  high- 
priced  timber  sales  bid  prior  to  1982. 
the  Forest  Service  experienced  a 
number  of  contract  defaults  on  these 
sales.  Subsequently,  the  Forest  Service 
has  had  difTiculty  collecting  from  some 
sureties  on  tlie  bonds  guaranteeing 
performance  on  these  sales.  As  part  of 
a  financial  security  initiative  affecting 
future  sales,  the  Forest  Ser\'ice  is 
proposing  to  revise  the  payment  and 
pcrfonnance  bonds  to  clarify  surety's 
obligation  in  regard  to  what  is  being 
guaranteed,  when  payment  is  due  in 
case  of  default,  what  additional  charges 
will  be  assessed  if  payment  is  not  made 
when  due  and  when  collection  action 
may  be  suspended.  Other  alternatives 
include  eliminating  surety  bonds  as  a 
form  of  security,  reducing  surety 
guarantee  to  mid-point  and  periodic 
payment  and  retention  of  current  bond 
forms.  Upon  adoption  the  final  revised 
bond  forms  will  be  issued  for  use  by 
Forest  Service  Contracting  and  Fiscal 
Officers  for  future  timber  sale  contracts. 
The  former  title.  Surety  Bond  Form 
Revision,  has  been  modified  to  more 
accurately  reflect  the  content  of  the 
proposed  rule. 

Timetable: 


Action 


Date 


FR  Cite 


01/17.'89    54  FR  1742 
03.20/89 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/94 

Final  Action  Eftective  0l/00.'95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  .None 

Additional  information:  Final  action  on 
this  entry  has  been  delayed  to  obtain 
advice  of  the  Comptroller  General. 

Agency  Contact  Marian  P.  Connolly. 

Regulator}-  Officer.  Department  of 
Agriculture.  Forest  Service,  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AA94 


621.  FEDERAL  TIMBER  EXPORT  AND 
SUBSTITUTION  RESTRICTIONS 
(COMPREHENSIVE  REVISION) 

Regulatory  Plan:  This  cntr>-  is  Seq.  No. 
17  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0596-AB22 


622.  STATE  AND  PRIVATE  FORESTRY 
ASSISTANCE  STEWARDSHIP 
INCENTIVE  PROGRAM 

Legal  Authority:  16  USC  2101  et  seq 

CFR  Citation:  36  CFR  230 

Legal  Deadline:  None 

Abstract:  This  final  rule  would 
incorporate  any  changes  resulting  from 
public  comments  on  the  interim  rule 
piiblished  December  4,. 1991.  The 
interim  rule  established  the  interim 
procedures  for  administration  of  the 
Stewardship  Incentive  Program.  The 
Program  is  intended  to  encourage 
private  landowners,  through  cost-share 
assistance,  to  manage  their  forest  lands 
for  ecohomic,  environmental,  and 
social  benefits.  Only  two  alternatives 
were  considered  in  detail:  (1)  to 
implement  the  Program  in  accordance 
with  16  USC  2101,  et  seq,  and  (2)  not 
to  implement  the  Program,  in  which 
case  there  would  be  no  accelerated 
program  for  multiple  resource 
management  on  nonindustrial  private 
forest  lands.  The  overall  effects  of  the 
Program  over  time  will  be 
environmentally  beneficial  by 
enhancing  wetlands,  wildlife  habitat, 
forest  health,  forest  productivity,  and 
recreation.  The  Program  will  help  meet 
future  demand  for  commodity  and 
noncommodity  forest  resources.  There 
are  no  potential  negative  impacts 
anticipated  for  the  Program. 

Timetable: 


Action 


Date 


FR  Cite 


IZW.'GI    56  FR  63581 

01/21/92 


Interim  Final  Rule 
Interim  Final  Rule 

Public  Comment 

Period  End 
Final  Action  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly, 

Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service.  P.O.  Box 
96090,  Washington,  DC  20090-6090, 
703  235-1488 

RIN:  0596-,'\B32 

623.  SPECIAL-USE  APPLICATIONS 
AND  ADMINISTRATION  OF  SPECIAL- 
USE  AUTHORIZATIONS 

Legal  Authority:  43  USC  1764;  31  USC 
483(a);  30  USC  181  Mineral  Leasing 
Act;  16  USC  551 

CFR  Citation:  36  CFR  251(b) 

Legal  Deadline:  None 


Abstract  The  Forest  Service  proposes 
to  amend  the  regulations  governing  the 
use  and  occupancy  of  National  Forest 
System  lands  to  minimize  application 
expenses,  streamline  and  make  mo.^e 
efficient  environmental  analvsis  of 
special  use  proposals,  provide  the 
ability  to  use  one-time  payments  for 
easements  as  presently  used  in  the 
market  place,  limit  certain  liability 
requirements  to  amounts  determined  by 
a  risk  assessment,  make  certain 
definitions  more  explicit,  and  clarify- 
direction  on  renewal  of  existing  special 
use  regulations.  The  intended  effect  is 
to  reduce  costs  to  proponents  and  the 
agency,  expedite  decisionmaking,  and 
adininister  authorizations  in  a  more 
"user  friendly"  manner  by  removing 
certain  requirements  deemed 
ur.necessan,-  and/or  outdated. 

Timetable: 


Action 


Date  FR  Cite 


0&U/92    57  FR  36618 
09-28/92 


NPRM 

NPRM  Comment 

Period  Er<l 
Final  Action  11/0O'94 

Final  Action  Etfeclive   11 '00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marian  P.  Connolly. 

Regulatory  Coordinator,  Department  of 
Agriculture,  Forest  Service,  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB35 

624.  36  CFR  222  RANGE 
MANAGEMENT,  SUBPART  C 
GRAZING  FEES 

Regulatory  Ran:  This  entry  is  Seq  No. 
18  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0596-AB-}2 

625.  OCCUPANCY  AND  USE  OF 
DEVELOPED  SITES  AND  AREAS  OF 
CONCENTRATED  PUBLIC  USE 

Legal  Authority:  16  USC  551;  16  USC 
472;  16  USC  4601  to  4606(a);  16  USC 
1281(d);  16  USC  1246  (i);  16  USC  1133 
(b):  31  USC  9701;  PL  103-66 

CFR  Citation:  36  CFR  291 

Legal  Deadline:  None 

Abstract:  Congress  passed  and  the 
President  signed  the  Omnibus 
Reconciliation  Act  of  1993.  This  Act 
authorizes  admission  fees  at  National 


UMI 
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USOA— FS 


Completed  Actions 


UMI 


Recreation  Areas.  National  Monuments. 
National  Volcanic  Moniunents, 
National  Scenic  Areas,  and  no  more 
than  2 1  areas  of  concentrated  public 
use.  Currently  CFR  291.9  only 
authorizes  recreation  admission  fees  in 
accordance  with  Legislation.  The 
alternative  considered  was  to 
implement  the  admission  fees  and  risk 
legal  challenge.  The  admission  fees  will 
return  Ave  million  dollars  to  the 
Treasur>-  when  fully  implemented. 
Costs  to  collect  the  fees  estimated  at 
$1.24  million  annually.  States  and 
counties  will  receive  25  percent  of  the 
fee  collections.  Recreation  users  will 
pay  a  greater  share  of  the  cost  of 
operating  and  maintaining  Forest 
Ser\ice  recreation  programs  at  the 
affected  sites. 

Timetable: 


Action 


Data  FR  Ota 


Finai  Action  11/00/94 

Final  Action  EWective   1 1/00/94 

Small  Entitles  Affactad:  None 
Governmant  Lavals  Affactad:  None 
Public  Complianca  Cost:  Initial  Cost 
SI. 000.000;  Yearlv  Recurring  Cost: 
Si. 250.000;  Base  Year  for  Dollar 
Estimates:  1994 

Sactors  Affected:  None 

Agency  Contact:  Marian  P.  Connolly. 

Regulator)-  Coordinator,  Department  of 
Agriculture.  Forest  Ser\ice.  P.O.  Box 
96090.  Washington,  DC  20090-6090, 
703  235-1488 

RIN:  0596-AB43 

626.  USE  OF  BAIT  IN  HUNTING 

Legal  Authority:  16  USC  472;  16  USC 
497(8);  16  USC  551;  16  USC  1134:  16 


USC  3210;  30  USC  185;  43  USC  1740; 
43  USC  1761  to  1771 

CFR  Citation:  36  CFR  251.50;  36  CFR 
261.11;  36  CFR  261.58(v);  36  CFR 
261.58(cc) 

Legal  Daadline:  None 

Abstract:  The  Forest  Service  will 
prepare  final  policy  on  the  agency's 
role  in  regulating  the  placement  of  bait^ 
on  National  Forest  System  lands.  This 
policy  will  clarify  the  agency's  role  in 
relation  to  the  role  of  the  States  and. 
thus,  will  provide  a  consistent 
approach  to  the  regulation  of  baiting 
resident  game.  The  policy  will  be 
coordinated  with  the  States  before 
issuance  and  is  of  high  interest  to 
animal  rights  and  welfare  groups.  The 
procedure  to  implement  this  policy  will 
not  have  a  direct  cost  and  is  a 
continuation  of  agency  duties  to 
coordinate  with  State  wildlife  agencies. 

Timetable: 


Action 


Data 


FR  Ota 


Adoption  of  Interim       03/14/94    59  FR  1 1765 

Po«tcy 
Withdrawal  of  Interim  04/14/94    59  FR  17758 

Policy 
NPRM  Comment  06/14/94 

Period  End 
Final  Action  11/00/94 

Final  Action  Effective   1 1/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly. 

Regulator)-  Coordinator.  Department  of 
Agriculture.  Forest  Ser\-ice,  P.O.  Box 
96090.  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB46 


627.  a  ANIMAL  DAMAGE 
MANAGEMENT 

Legal  Authority:  7  USC  426  to  426b: 
PL  100-202;  16  USC  1536.  sec  7 

CFR  Citation:  7  CFR  2.51(41);  40  CFR 
1506.16;  40  CFR  1508.15 

Legal  Deadline:  None 

Abstract  The  Forest  Service  will 
propose  Hnal  policy  on  animal  damage 
management.  This  fmal  policy  will 
replace  current  agency  procedures  for 
implementing  the  provisions  of  the 
Memorandum  of  Understanding 
between  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)-Animal 
Damage  Control  unit  and  the  Forest 
Service.  This  policy  will  clarify  the  role 
and  responsibility  of  the  Forest  Service 
in  coordinating  with  APHIS  on  animal 
damage  management  and  in 
cooperating  with  APHIS  in  discharging 
the  Federal  obligations  to  manage  wild 
vertebrates  causing  damage  on  National 
Forest  System  lands  under  the  Animal 
Damage  Control  Act  of  1931. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


06/1 3m    59  FR  30334 
08/1 2m 

12/OOm 


Final  Action  Effective  12/00/94 
Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly. 

Regulator)-  Coordinator.  Department  of 
Agriculture.  Forest  Ser\'ice,  P.O.  Box 
96090,  Washington.  DC  20090-6090. 
703  235-1488 

RIN:  0596-AB47 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Forest  Service  (FS) 


Completed  Actions 


628.  LOCATABLE  MINERALS 

CFR  Citation:  36  CFR  228,  subpart  A 

Completed: 

Raason 


FR  Ota 


629.  WHISKEYTOWN-SHASTA-TRINITY 
NATIONAL  RECREATION  AREA 

CFR  Citation:  36  CFR  292,  subpart  B 

Completed: 


Withdrawn  07/11/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly. 
7U3  235-1488 

RIN:  0596-AA49 


Raaaon 


Data 


FR  Ota 


End  Review  07/12/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact:  Marian  P.  Connolly, 
703  235-1488 

RIN:  0596-AA68 


630.  HELLS  CANYON  NATIONAL 
RECREATION  AREA— PRIVATE 
LANDS 

CFR  Citation:  36  CFR  292.  subpart  E 
(New) 


Completed: 


Raaaon 


Data 


FR  Ota 


Final  Action  06/13/94    59  FR  30492 

Final  Action  Effective  06/13/94 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  Local 

Agency  Contact:  Marian  P.  Connolly, 
703  235-1488 

RIN:  0596-AA88 

631.  DISPOSAL  OF  QUARTZ 
MINERALS  ON  THE  OUACHITA 
NATIONAL  FOREST 

CFR  Citation:  36  CFR  228,  subpart  C 

Completed: 


Raason 


Data 


FR  Ota 


Witfidrav«i  07/11/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly, 
703  235-1488 


RIN:  0596-ABOl 


632.  FEDERAL  CAVE  RESOURCES 
PROTECTION 

CFR  Citation:  36  CFR  290,  subpart  A 
(New) 


Completed: 


Raason 


Data 


FR  Ota 


Final  Action  06/17/94    59  FR  31 146 

Final  Action  Effective  06/17/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Agency  Contact:  Marian  P.  Connolly, 
703  235-1488 

RIN:  0596-AB02 


633.  RECREATION  RESIDENCE 
AUTHORIZATION  POUCY 

CFR  Citation:  36  CFR  251 

Completed: 

Reason 


Completed: 


Reason 


FR  Ota 


Wittxlrawn  07/11/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly, 
703  235-1488 


Data  FR.Ote        RIN:  0596-AB12 


Final  Action  06/02/94    59  FR  28714 

Final  Action  Effective  06/17/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly, 
703  235-1488 


636.  CLARIFICATION  AND  REVISION 
OF  APPEALABLE  DECISIONS  UNDER 
36  CFR  PART  251,  SUBPART  C 

CFR  Citation:  36  CFR  251,  subpart  C 

Completed: 


RIN:  0596-AB06 


Raason 


Data 


FR  Ota 


634.  HELLS  CANYON  NATIONAL 
RECREATION  AREA— USE  OF 
NATIONAL  FOREST  LANDS 

CFR  Citation:  36  CFR  292.  subpart  F 
(New) 


Wittxlrawn  07/11/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connollv, 
703  235-1488 


Completed: 


RIN:  0596-AB17 


Ftaason 


Data 


FR  Ota 


Final  Action  07/19/94    59  FR  36866 

Final  Action  Effective  07/19/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly, 

703  235-1488 
RIN:  0596-AB08 

635.  EXPANDED  USE  OF 
PROSPECTING  PERMITS  AND 
PREFERENCE  RIGHT  SALES  FOR 
MINERAL  MATERIALS 

CFR  Citation:  36  CFR  228,  subpart  C 


637.  BELOW-COST  TIMBER  SALE 
PROGRAM  POLICY  AND  GUIDELINES 

CFR  Citation:  None 

Completed: 


Raason 


Data 


FR  Ota 


Withdrawn  07/12/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marian  P.  Connolly. 
703  235-1488 

RIN:  0596-AB24 

BILUNG  CODE  3410-11-F 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Office  of  Finance  and  Management  (OFM) 


Prerule  Stage 


63a  AUDITS  OF  STATE,  LOCAL.  AND 
INDIAN  TRIBAL  GOVERNMENTS 

Legal  Auttiorlty:  5  USC  301;  31  USC 

7505 

CFR  Citation:  7  CFR  3015;  7  CFR  3016; 
7  CFR  3050 

Legal  Deadline:  None 

Abstract:  Consolidates  and  revises 
USDA's  policy  for  audits  of  State,  local 
and  Indian  Tribal  Governments. 


Timetable: 


Action 


Data 


FR  Ota 


ANPRM  10,'00/94 

ANPRM  Convnent       12/0a'94 

Period  End 
Final  Action  02/00/95 

Final  Action  Effective  02/00/95 


Small  Entities  Affected: 

Jurisdictions 


Governmental 


Government  Levels  Affected:  State, 
Local.  Tribal 

Agency  Contact  David  Rector,  Acting 
Director,  E)epartment  of  Agriculture, 
Office  of  Finance  and  Management,  Rm 
4094  South  Building.  14th  & 
Independence  Ave  SW.,  Washington 
DC  20250,  202  720-8345 

RIN:  0505-AA09 

BILUNG  COOE  341(M(S-F 
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639.  SUPPLEMENTAL  STANDARDS 
OF  ETHICAL  CONDUCT  FOR 
EMPLOYEES  OF  THE  DEPARTMENT 
OF  AQRICULTlMtE 

Legal  Aultiortty:  PL  101-194  Ethics 
Reform  Act;  EG  12674  Ethical  Conduct 
for  Co\-cmment  Officers  and  Employeef. 

CFR  Citation:  05  CFR  2635 

Legal  Daadline:  None 

AtoatfSCt:  The  regulations  will 
supplemeQl  Govenunentwide  ethical 
conduct  regulations  issufni  by  the 
OfTice  of  Government  Ethics  (OCE)  in 
August  1992.  The  OCE  must  approve 
USDA's  supplementation. 

Timetabia: 


640.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERflMEffTS 

Legal  Authority:  5  USC  301 

CFR  Citation:  7  CFR  3016 

Legal  Deadline:  None 

Ak>stract:  This  notice  updates  the 
common  rule  which  provides  imifomi 
fiscal  and  administrative  requirements 
applicable  to  all  types  of  grants  and 
cooperative  agreements  to  State  and 
local  governments. 


ActiOfi 


Dale  FR  CN* 


Acwon 


FR 


NPRM  00/0(VOO 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Eedrral 

Agency  Contact:  Donald  Downing. 

Director,  Employee  Relations  Division. 
Department  of  Agriculture.  Office  of  the 
Secretary.  AC  Box  9616.  Washington. 
DC  20250-9616.  202  720-3327 

R1N:  0503-AA05 


NPRM  10/00/94 

Final  Action  11/00/94 

Smalt  Entitles  Affected:  None 

Goverrwnent  Levels  Affected:  State. 
Local 

Agency  Contact  Gerald  Miske. 

Supen-isory  Program  Analyst. 
Department  of  Agriculture,  Office;  of  the 
Secretary.  Room  3031  South  Building. 
14lh  and  Independence  Ave  SW.. 
Washington.  EX:  20250,  202  720-1553 

RIN:  0,=i03-AA68 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Office  of  the  Secretary  (AgSEC) 


642.  FOOD  STAMP  PROGRAM: 
FORFEITURE  AND  DENIAL  OF 
PROPERTY  RIGHTS 

Legal  Authority:  7  USC  2024(g) 

CFR  Citation:  7  CFR  271.5 

Legal  Deadline:  None 

At»stract  The  I'SDA  Office  of  Inspector 
General  is  proposing  this  rule  to 
implement  section  15(g)  of  the  Food 
Stamp  Act  of  1977.  as  amended  by 
section  124  of  the  Food  Stamp  Act 
Amendments  of  1980.  Public  Law  96- 
249.  which  authorizes  the  Secretary  of 
Agriculture  to  subject  to  forfeiture  and 
denial  of  property  rights  any  nonfood 
items,  moneys,  negotiable  instruments, 
securities,  or  other  things  of  value  that 
are  himished  or  intended  to  be 
furnished  by  any  person  in  exchange 
for  food  coupons,  authorization  cards, 
or  other  program  benefit  instruments  or 
access  devices  In  any  manner  not 
authorized  by  the  Act  or  regulations 
issued  pursuant  to  the  Act.  7  USC 
l'024(g).  The  proposed  rule  would 
<.*stablish  procedures  concerning  the 


handling  of  forfeited  property  to  be 
followed  by  the  Inspector  General  and 
oth»:r  Federal  L.aw  enforcement 
officials.  Violations  of  the  Food  Stamp 
Act  may  cause  the  Government  to 
acquire  property  subiect  to  forfeiture 
and  denial  of  property  rights. 

Timetable: 


Action 


Date 


FRCNi 


NPRM 

NPRM  Comment 

Per  06  End 
Final  Action 


12/06/93 
02/04/94 

10/00/94 


58  FR  64172 
58  FR  64172 


Final  Action  Effective  ll-tXV94 

Small  Entitles  Affected:  I'ndetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  Tom  Martin.  Senior 
Special  Agent.  Program  Investigations 
Division.  Department  of  Agriculture. 
Office  of  the  Secretary.  Room  418-A 
Administration  Building,  Washington. 
DC  20250.  202  720-4401 

RIN:  0.=i03-AA07 


641.  GRANTS  AND  AGREEMENTS 
WITH  INSTITUTIONS  OF  HIGHER 
EDUCATION.  HOSPITALS  AND  OTHER 
NON-PROFIT  ORGANIZATIOf4S 

Legal  Authority:  31  USC  nil 

CFR  Citation:  7  CFR  3019 

Legal  Deadline:  None 

At>8tract:  This  regulation  establishes 
the  administrative  requirements  for 

Federal  grants  and  agreements  to 
institutions  of  higher  education, 
hospitals  and  non-profit  organizations. 

Timetable: 


Action 


Date 


FR  CHt 


NPRM  ^o.•oom 

NPRM  Comment         11/00/94 

Period  End 
Final  Action  12/00/94 

SmaN  Entitles  Affected:  Organizations 

Government  Levels  Affected:  None 

Agency  Contact  GeraM  Miske, 

Supervisory  Program  Analyst, 
Department  of  Agriculture,  Office  of  the 
Secretary,  Room  3031  South  Building.    . 
14th  and  Independence  Ave.  SW.. 
Washington.  EX:  20250.  202  720-1553 

R»N:  0503^AA10 


Final  Rule  Stage 


643.  DESIGNATION  OF  RURAL 
EMPOWERMENT  ZONES  AND 
ENTERPRISE  COMMUNITIES 

Legal  Authority:  PL  103-66 

CFR  Citation:  7  CFR  25 

Legal  Deadline:  None 

At>stract:  The  interim  regulation 
implements  portion  of  Subchapter  C, 
part  I  (Empowerment  2^nes,  Enterprise 
Communities  and  Rural  Development 
Investment  Areas]  of  Title  Xm  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993  (P.L  103-66)  dealing  with  the 
designation  of  rural  Empowerment 
Zones  and  Enterprise  Communities. 
This  Fule  authorizes  the  Secretary  of 
Agriculture  to  designate  not  more  than 
three  Empowerment  Zones  and  not 
more  than  thirty  Enterprise 
Communities  based  upon  the 
effectiveness  of  the  strategic  plan 
submitted  by  an  applicant  and 
nominated  by  a  State  or  States  and 
local  governments  or  a  State  Chartered 
Economic  Development  Corporation. 
The  purpose  of  this  program  is  to 


USDA— AgSEC 


Final  Rule  Stage 


empower  rural  commimities  and  their 
residents  to  take  effective  physical 
development  challenges  of  today  and 
build  for  tomorrow  as  part  of  a  Federal, 
State,  local  and  private  sector 
partnership.  Businesses  are  to  be 
encouraged  to  invest  and  create  jobs  in 
distressed  areas.  Comprehensive  local 
strategic  plans  are  to  be  adopted  and 
implemented,  encouraging 
entrepreneurship,  furthering  local  self- 


development  and  assisting  in  the 
revitalization  of  these  areas. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Final  Action 


01/18/94    59  FR  2686 
00/00/00 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 


Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Beverly  Gillot,  Rural 
Development  Specialist,  Department  of 
Agriculture,  Office  of  the  Secretary, 
Room  5405  South  Building,  14th  and 
Independence  Ave  SW.,  Washington, 
DC  20250,  202  690-2516 

RIN:  0503-AA09 

WLUNG  CODE  341&40.F 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Packers  and  Stockyards  Administration  (P&SA) 


Proposed  Rule  Stage 


644.  REGULATIONS  AND 
STATEMENTS  OF  GENERAL  POLICY 
UNDER  THE  PACKERS  AND 
STOCKYARDS  ACT  (GROUP  2) 

Legal  Authority:  7  USC  204;  7  USC  228 

CFR  Citation:  9  CFR  201.49;  9  CFR 
201.53;  9  CFR  201.55;  9  CFR  201.69; 
9  CFR  201.70;  9  CFR  201.71;  9  CFR 
201.73;  9  CFR  201.76;  9  CFR  201.98; 
9  CFR  201.100;  9  CFR  201.108(1);  9 
CFR  201.200;  9  CFR  203.4;  9  CFR 
203.18;  9  CFR  203.19;  ... 

Legal  Deadline:  None 

Abstract:  All  regulations  and 
statements  of  general  policy  issued 
under  the  provisions  of  the  Packers  and 
Stockyards  Act  are  being  reviewed  to 
determine  which  sections  should  be 
retained  in  their  present  form  and 
which  sections  should  be  modified  or 
removed.  A  notice  will  be  published 
which  will  identify  and  propose  to 
retain,  modify,  or  remove  each  section 
in  this  group. 

Timetable: 


Action 


Date  FR  Cite 


09/15/92    57  FR  42515 
11/16/92    57  FR  42515 

10/00/94 
12/00/94 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action  03/00/95 

Final  Action  Effective  04/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Harold  W.  Davis, 

Assistant  Deputy  Administrator, 
Department  of  Agriculture,  Packers  and 
Stockyards  Administration,  Room  3039 
South  Building,  Washington,  DC  20250- 
2800,  202  720-7063 

RIN:  0590-AA09 


645.  REGULATIONS  AND 
STATEMENTS  OF  GENERAL  POLICY 
UNDER  THE  PACKERS  AND 
STOCKYARDS  ACT  (GROUP  3) 

Legal  Authority:  7  USC  204;  7  USC  228 

CFR  Citation:  9  CFR  201.10;  9  CFR 
201.27;  9  CFR  201.28;  9  CFR  201.29; 
9  CFR  201.30;  9  CFR  201.31;  9  CFR 
201.32;  9  CFR  201.33;  9  CFR  201.34 

Legal  Deadline:  None 

At}stract:  All  regulations  and 
statements  of  general  policy  issued 
under  the  provisions  of  the  Packers  and 
Stockyards  Act  are  being  reviewed  to 
determine  which  sections  should  be 
retained  in  their  present  form  and 
which  sections  should  be  modified  or 
removed.  A  notice  will  be  published 
which  identifies  each  section  and 
proposes  to  either  retain,  modify*,  or 
remove  the  section.  The  sections 
included  in  this  document  pertain  to 
the  registration  and  bonding 
requirements  imder  the  provisions  of 
the  Packers  and  Stockyards  Act. 


South  Building,  Washington.  DC  20250- 
2800,  202  720-7063 

RIN:  0590-AAlO 


646.  e  STATEMENT  OF  GENERAL 
POLICY  UNDER  THE  PACKERS  AND 
STOCKYARD  ACT:  CARE  AND 
HANDLING  OF  LIVESTOCK 

Legal  Authority:  7  USC  204;  7  USC  228 

CFR  Citation:  9  CFR  203.20 

Legal  Deadline:  None 

Abstract:  Due  to  concerns  regarding  the 
care  and  handling  of  livestock,  the 
Agency  initiated  a  program  to  review 
the  services,  facilities,  and  procedures 
for  receiving  and  handling  livestock  at 
all  stockyards.  Over  1,400  stockyards 
were  reviewed  and  problems  in  the 
care  and  handling  of  livestock  were 
found  to  exist  at  some  stockyards.  As 
a  result  of  these  reviews,  the  Agency 
proposes  to  issue  guidelines  in  the  form 
of  a  statement  of  general  pohcy  on  the 
care  and  handling  of  livestock  at 
stockvards. 


Timetable: 

Date 

09/15/92 
11/16/92 

11/00/94 
01/00/95 

05/00/95 

FR  Cite 

57  FR  42515 
57  FR  42515 

Timetable: 

Action 

Action 

Date           FR  Cite 

ANPRM 

ANPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Final  Action 

NPRM                           01/00/95 
NPRM  Comment         03A)0/95 

Period  End 
Interim  Final  Rule        07/00/95 
Final  Action                 08«)0;95 

Small  Entities  Affected:  None 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Harold  W.  Davis, 

Assistant  Deputy  Administrator, 
Department  of  Agriculture,  Packers  and 
Stockvards  Administration,  Room  3039 


Government  Levels  Affected:  None 

Agency  Contact  Harold  W.  Davis. 

Assistant  Deputy  Administrator, 
Department  of  Agriculture,  Packers  and 
Stockyards  Administration,  Room  3039, 
South  Building,  Washington,  DC  20250- 
2800,  202  720-7063 

RIN:  0590-AAll 


UMI 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 
Packers  and  Stockyards  Administration  (PASA) 


Final  Rule  Stage 


647.  REGULATIONS  A*40 
STATEMENTS  OF  GENERAL  POUCY 
UNDER  THE  PACKERS  AND 
STOCKYARDS  ACT  (GROUP  1) 

Legal  Authority:  7  L'SC  204:  7  USC  228 

CFR  Citation:  9  CFR  201.1;  9  CFR 
201.17;  9  CFR  201.39;  9  CFR  201.44; 
9  CFR  201.45:  9  CFR  201  61;  9  CFR 
201.81;  9  CFR  201.82;  9  CFR  201.86. 
9  CFR  201.94:  9  CFR  201.95;  9  CFR 
201.96;  9  CFR  203.5;  9  CFR  203.12;  9 
CFR  203.17; ... 

Legal  Deadline:  None 

At>8tract:  Ail  regulations  and 
^tatmients  of  general  policy  issued 


under  the  provisions  of  the  Packers  and 
Stock;yards  Act  are  being  reviewed  to 
determine  which  sections  should  be 
retained  in  their  present  form  and 
which  sections  should  be  moditied  or 
removed.  A  notice  will  be  published 
which  will  identify  and  propose  to 
retain.  modif\-.  or  remove  each  section 
in  this  group. 

Timetable: 


FRCtte 


Actton 


Dale        m  cm 


ANPRM 

ANPRM  Cofnment 

PefKxJEnd 
NPRM 


09/15/92    57FR<2515 
11/16-92    57  FR  42515 

05/24/94    59  FR  26763 


NPRM  Comment  07/25/94 

Period  End 

Final  Action  1 1  /oa'94 

Final  Action  EWective  i2/'00/94 

SmaM  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Harold  W.  Davis. 

A.ssistant  Deputy  Administrator. 
Department  of  Agricuhure.  Packers  and 
Stockj-ards  Administration,  Room  3039 
South  Building.  Washington.  IX:  20250- 
2800.  202  720-7063 

RIN;  059O-AA08 

BILLING  COOE  MIO-KIVr 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Rural  Devek>pni>ent  Adn>inlstratlon  (RDA) 


Proposed  Rule  Stage 


648.  ALCOHOL  FUELS  CREDIT 
IMPLEMENTINQ  REGULATK)NS 

Legal  Authority:  42  irsc  1480;  5  L'SC 

.101 

CFR  Citation:  7  CFR  1980.  subpart  A; 
7  CFR  1980.  subpart  E 

Legal  Deadline:  None 

Abstract  This  action  is  to  imploment 
H  new  program  provided  for  in  PL  lO;;- 
:»4l.  The  program  will  provide 
guaranteed  hnes  of  credit,  where  an 
emergency  has  been  declared,  for  ihe 
purchase  of  grain  for  the  production  of 
dlcobol  fuel  at  cooperative  facihties  as 
necessary  lo  meet  deliveries  under 
( ontract.  The  legislation  provides  for  a 
program  level  of  $30,000,000  to  remain 
civailable  until  expended  but  not 
lieyond  Fiscal  Year  2009.  Plans  are  lo 
implement  the  program  through  a 
revision  of  the  existing  regulations  for 
the  Business  and  Induslr>  (B&i) 
Guaranteed  loan  program,  using  the 
furnis  and  procedures  of  the  B&I 
program  to  the  extent  that  they  are 
.ippriipriate 

Timmtatoim: 


Action 


FR  Cite 


NPRM  OOOOOO 

NPRM  Comment  Oat»CO 

Period  EfxJ 

Small  Entities  Affected:  Businesses. 
f>rv;a:  ligations 

Government  Levels  Affected:  None 

Public  Compliance  Cost  Initial  Cost: 
SO;  Yearly  Recurring  Cost:  SO 

Agency  Contact  Chris  Goettebnann. 

;hi(f.  Regulations  Ai;alysis  and  Control 


Briuich.  Department  of  Agriculture. 
Farmers  Home  Administration.  6348 
South  Building,  Washington.  DC  20250. 
202  720-9744 

RIN:  0570-AAOl 

649  RURAL  TECHNOLOGY 
DEVELOPMENT  GRANTS 

Legal  Authority:  7  USC  1989;  16  USC; 
1005;  5  USC  301 

CFR  CItatton:  7  CFR  4284;  7  CFR  1940: 
7  CFK  1951.  7  CFR  2.23;  7  CFR  2.70 

Legal  Deedllne;  Other.  Statutor\.  Nlav 
28.  1991. 

The  Extension  S«r\'ice  had  $1  million 
for  the  program  in  its  FY  "93  budget 
und  has  funds  for  FY  "94. 

Abstract:  The  Rural  Development 
Administration  proposes  this  action  to 
add  a  new  regulation  implementing  a 
grant  program  to  fund  the 
establishment  and  operation  of  centers 
for  rural  technology  or  cooperative 
development.  Crants  will  be  a\-ailable 
to  public  bodies  and  nonprofit 
organizations.  This  action  is  necessary 
to  comply  with  PL  101-624.  An  aim 
of  this  program  is  to  stimulate 
nonfede.'al  participation  in  economic 
development  activities  and  allow  grant 
funds  to  reach  a  broad  range  of  rural 
economic  development  efforts. 

Timetable^ 

Action  " 


FR  Ota 


NPRM 

NPRM  Comment 

Perod  End 
Final  ActHjn 


oa'OO'OO 
oo'oaoo 

00  00  00 


Small  Entitles  Affected:  Busines.ses, 
Governmental  |uxisdictions. 
Organizations 

Government  Levels  Affected:  State. 
Tribal.  Federal 

Additional  Information:  In  order  to 
implement  this  program,  both  funds 
and  regulations  must  exist.  The  ES  has 
funds  for  this  program  in  its  FY  1993 
budget.  The  RDA  will  administer  the 
program  starting  in  FY'  1994. 

Agency  Contact  Chris  Goettelmann. 

Chief.  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Farmers  Home  Administration.  6348 
South  Building.  Washington.  DC  20250. 
202  720-9744 

RIN:  0570-AA02 

650.  LIQUIDATK>N  OF  LOANS  AND 
ACQUISITION.  MANAGEMENT  AND 
DISPOSAL  OF  SECURITY  PROPERTY 

Legal  Authority:  7  USC  1989;  42  I'.SC 
1480:  16  USC  1005;  5  USC  301 

CFR  Citation:  7  CFR  4287-A;  7  CFR 
4287-B;  7  CFTl  1951-E;  7  CFR  1955-A: 
7  CFR  1955-B;  7  CFR  1955-C;  7  CFR 
2.23;  7  CFR  2.70 

Legal  Deadline:  None 

Abstract:  Farmers  Home 
Aciministration  (FmHA)  regulations  are 
amended  to  remove  references  to  the 
Programs  administered  by  the  Rural 
Development  Administration  fRDA). 
This  action  will  provide  RDA 
regulatory  guidance  for  the  liquidation 
of  loans  that  are  in  non-compliance 
with  loan  agreements.  As  a  result  of 
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such  action,  sectirity  property  may  be 
taken  into  inventory.  The  regulation 
outlines  the  policies  and  procedures  for 
the  management  and  disposition  of 
property  acquired  by  the  agency.  This 
change  will  also  clarify  the  processing 
of  over  payments,  uinder  payments  and 
refunds,  subordinations,  and  releases 
from  liability. 

Timetable: 


Action 


Date         FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Final  Action 


02/00/95 
04A)0/95 

00/00/00 
00/OOAX) 


Final  Action  Effective  00/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettebnann, 

Chief,  Regtilations  Analysis  and  Control 
Branch,  Diepartment  of  Agriculture, 
Fanners  Home  Administration,  6348 
South  Building.  Washington,  EX:  20250. 
202  720-9744 

RIN:  0570-AA03 


651.  LOCAL  TECHNICAL  ASSISTANCE 
AND,  PLANNING  GRANTS 

Legal  Authority:  7  USC  1989;  7  USC 

1926 

CFR  Citation:  7  CFR  4284;  7  CFR  1951; 
7  CFR  2.23;  7  CFR  2.70 

Legal  Deadline:  Other,  Statutorv,  May 
28,  1991. 

Statutory  date  for  implementation  of 
program.  In  order  to  implement,  both 
funds  and  regulations  must  exist.  This 
program  has  not  yet  been  funded. 

Abstract  TTie  Rural  Development 
Administration  (RDA)  proposes  this 
action  to  add  a  new  regulation 
implementing  a  grant  program  to  fund 
local  technical  assistance  and  planning 
activities  in  rural  areas  for  the  purpose 
of  improving  economic  conditions  in 
the  areas.  Grants  will  be  available  to 
public  bodies  and  nonprofit 
organizations.  This  action  is  necessary 
to  comply  with  P.L.  101-624.  Crants 
may  be  used  for  technical  assistance 
and  training  for  small  businesses, 
identifying  and  analyzing  business 
opportunities  in  rural  areas, 
establishing  business  support  centers, 
conducting  local  or  multi-county 
economic  development  planning, 
coordination  of  economic  development 
activities,  and  leadership  development 
training  of  local  government  officials. 


RDA  proposes  to  fund  up  to  75  percent 
of  any  project  funded  and  require  at 
least  a  25  percent  matching  share  from 
the  applicant. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  00/00/00 

NPRM  Comment         00/00/00 
Period  End 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Local 

Agency  Contact:  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  6348 
South  Building,  Washington,  DC  20250, 
202  720-9744 

RIN:  0570-AA05 

652.  SOLID  WASTE  MANAGEMENT 
GRANTS 

Legal  Authority:  PL  101-624,  sec  2325 

CFR  Citation:  7  CFR  4284  subpart  I; 
7  CFR  1942  subpart  J 

Legal  Deadline:  None 

Abstract  FmHA  implemented  this 
authority  by  adding  it  to  the  existing 
Technical  Assistance  grant  program  for 
water  and  waste  disposal  facihties.  In 
order  to  prevent  confusion  and  to 
further  refine  the  requirements  of  the 
program,  FmHA  is  proposing  to  publish 
a  separate  regulation  for  two  programs. 

Timetable: 


Action 


Date  FR  CIta 


NPRM  10/00«4 

NPRM  Comment         12/00/94 
Period  End 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  L.ocal 

Agency  Contact  Chris  Goettebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture, 
Farmers  Home  Administration,  6348 
South  Building.  Washington,  DC  20250, 
202  720-9744 

RIN:  057O-AA06 

653.  TECHNICAL  ASSISTANCE  AND 
TRAINING  GRANTS 

Legal  Autfiority:  PL  99-198,  sec  1304 

CFR  Citation:  7  CFR  4284  subpart  Q 
7  CFR  1942  subpart  J 


Proposed  Rule  Stage 


Legal  Deadline:  None 

Abstract  Under  current  regulations, 
FmHA  administers  two  separate 
technical  assistance  gnmt  programs  that 
have  similar  requirements.  In  order  to 
avoid  confusion  for  the  public  because 
of  differences  in  eligibility  and 
purposes  of  the  two  programs,  FmHA 
proposes  to  rewrite  the  existing 
regulation  to  separate  the  two 
programs. 

Timetable: 


Action 


FR  Ctia 


NPRM  10AXV94 

NPRM  Comment  i2/00«4 

Period  End 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  Local 

Agency  Contact  Chris  Goenebnann, 

Chief,  Regulations  Analysis  and  Control 
Branch,  Department  of  Agriculture. 
Farmers  Home  Administration,  6348 
South  Building,  Washington.  DC  20250. 
202  720-9744 

RIN:  0570-AA07 

654.  •  RURAL  BUSINESS  LOAN 
STREAMLINING 

Legal  Authority:  7  USC  1989;  %2  USC 
1480;  5  USC  301 

CFR  Citation:  7  CFR  1980;  7  CFR  4279 

Legal  Deadline:  None 

Abstract  New  regulations  for  the 
p'rc^am  known  as  the  Business  and 
Industry  guaranteed  loan  program  will 
be  more  user  friendly  for  lenders, 
borrowers,  and  agency  staff.  The 
regulations  will  be  shorter,  better 
organized,  and  more  simple  and  clear. 
Many  documentation  requirements  will 
be  eliminated  or  consohdated  into  more 
convenient  formats.  Analysis  and 
processing  responsibilities  will  be 
shifted  from  the  National  Office  to  field 
offices  and  from  the  Agency  to  lenders. 
Eligible  users  of  the  program  will  be 
expanded.  This  will  allow  for  improved 
service  to  the  pubUc  through  faster 
processing  and  funding  of  applications. 
It  will  provide  for  an  expanded 
program  with  increased  impact  an  rural 
employment  without  a  corresponding 
expansion  in  Agency  staff. 

Timetable: 


Action 


Data 


FR  ate 


NPRM  12AKV94 

Small  Entities  Affected:  None 


UMI 
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USOA— REA 


Proposed  Rule  Stage 


UMI 


Government  Levels  Affected:  None 

Agency  Contact  Chris  Goettebnann. 

Chief.  Regulations  Anaylsis  and  Control 
Branch.  [)epartinent  of  Agriculture. 


Rural  Development  Administration. 
6348  South  Building.  Washington.  DC 
20250.  202  720-9744 

RIN:  0570-AA09 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Rural  Development  Administration  (RDA) 


Final  Rule  Stage 


655.  RURAL  BUSINESS  ENTERPRISE 
GRANTS  AND  TELEVISION 
DEMONSTRATION  GRANTS 

Legal  AuttK>dty:  PL  102-552:  7  USC 

1927;  7  USC  1939  (c) 

CFR  Citation:  7  CFR  1942-G:  7  CFR 
4284-6 

Legal  D«adtlne:  None 

Abstract  The  provision  of  technical 
assistance  and  training  to  rural 
communities  for  the  purpose  of 
improving  passenger  transportation 
services  or  facilities:  to  revise  the 
definition  for  small  and  emerging 
private  business  enterprise  to  agree 


with  the  program  size  standards 
established  by  the  Small  Business 
Administration:  to  clarify*  certain 
administrative  regulator}'  guidelines  in 
order  to  effect  improved  program 
administration:  and  also  authorizes 
grants  for  educational  purposes  and 
distance  learning  networks. 

Timetable: 


Action 


Date 


FR  on* 


NPRM 

NPRM  Comrnent 

Penod  End 
Fmal  Acbon 


06/09/94    59  FR  40478 
09/08/94 

OO'OO/OO 


ProvM*  aducational/job  training  instruction. 
RBEQ  Interim"  05/23/94  (59  FR  26585) 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  State. 
Local.  Tribal.  Federal 

Agency  Contact  Chris  Goettebnann. 

Chief,  Regulations  Analysis  and  Control 
Branch.  Department  of  Agriculture, 
Rural  Development  Administration. 
6348  South  Building.  Washington.  DC 
20230.  202  720-9744 

RIN:  0570-AA08 

BILUNQ  CODE  )4l<Mi7.F 


DEPARTMENT  OF  AGRICULTURE  (USOA) 
Rural  Electrification  Administration  (REA) 


Proposed  Rule  Stage 


656.  LOAN  SECURITY  DOCUMENTS- 
TELEPHONE  PROGRAM 

Legal  Authority:  7  USC  901  et  seq:  > 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1744.  subpart  D 
Legal  Deadline:  None 

Abstract  This  new  rule  provides 
information  on  the  loan  security 
documents  borrowers  are  required  to 
execute  and  includes  as  appendixes 
REA's  standard  forms  of  ioan  contract, 
note,  and  mortgage. 

Timetable: 


657.  WHOLESALE  CONTRACTS  FOR 
THE  PURCHASE  AND  SALE  OF 
ELECTRIC  POWER  AND  ENERGY 

Legal  Authority:  7  USC  901  et  seq:  PL 
99-591 

CFR  Citation:  7  CFR  1717.300  to 
1717.349 

Legal  Deadline:  None 

At>stract  This  regulation  revises  REA 
policies  and  procedures  relating  to 
wholesale  power  contracts. 

Timetable: 


Action 


FR  Ola 


NPRM  11/00/94 

NPRM  Comment  0 1  /OO  '95 

Penod  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

LK'puty  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building.  Washington.  DC  20250. 
202  720-9550 

RIN:  0572-AA30 


Action 

Dale 

FR  ate 

NPRM 

09/21/90 

55  FR  38930 

NPRM  Comment 

11/20/90 

Penod  End 

NPRM 

12/00/94 

NPRM  CoovTwnt 

02'00/95 

Period  End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW..  Room  2234 


South  Building,  Washington.  DC  20250, 
202  720-9550 

RIN:  0572-AA41 


65&  REVISION  OF 
TELECOMMUNICATION  POUCIES 
AND  PROCEDURES  FOR  APPROVAL 
OF  STANDARDS,  SPEaFICATIONS, 
CONTRACT  FORMS.  AND  DRAWINGS 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Deadline:  None 

Abstract  This  regulation  will  update, 
consolidate,  and  clarify  REA  policies 
and  procedures  relating  to  approvals  of 
REA  standards,  specifications, 
equipment  contract  forms,  manual 
selections,  and  drawings,  and  REA 
acceptances  of  materials  and  equipment 
for  use  on  REA-Hnanced  telephone 
facilities. 

Timetable: 


Action 


FR  Ctta 


NPRM  11/00/94 

NPRM  Comment         01/00/95 
Period  End 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW..  Room  2234 
South  Building.  Washington,  DC  20250. 
202  720-9550 

RIN:  0572-AA45 


659.  ELECTRIC  SYSTEM  PLANNING 
AND  DESIGN— POLICIES  AND 
PROCEDURES 

Legal  Authority:  7  USC  901  et  seq:  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1724 

Legal  Deadline:  None 

Abstract:  This  rule  will  codifi,-  and 
update  Agency  policies  and  procedures 
for  the  planning  and  design  of  electrical 
systems  of  REA  borrowers. 

Timetable: 


Actfon 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


12/00/94 
02.'00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building.  Washington.  IX:  20250. 
202  720-9550 

RIN:  0572-AA48 

660.  MARGIN  STABILIZATION  PLANS 
AND  REVENUE  AND  EXPENSE 
DEFERRALS 

Legal  Authority:  7  USC  901  et  spq:  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1767,  subpart  E 

Legal  Deadline:  None 

Abstract  This  rule  will  set  forth 
procedures  that  borrowers  must  follow 
to  obtain  approval  of  margin 
stabilization  plans  and  revenue  and 
expense  deferrals.  The  rule  will 
implement  provisions  of  Statement  of 
Financial  .\ccoimting  Standards  No.  71, 
Accounting  for  the  Effects  of  Certain 
Types  of  Regulation. 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/00/94 

NPRM  Comment  02/0a'95 

Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  An  Advance 
Notice  of  Proposed  Rulemaking  on  this 
subject  was  published  Novemter  7, 
1988,  at  53  FR  44887  as  7  CFR  part 
1718.  As  part  of  REA's  project  to 
siniplifv-  and  clarifj'  Agency  regulations, 
it  has  been  redesignated  as  shown 
above. 

Agency  Contact:  F.  Lamont  Heppe, 

Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250. 
202  720-9550 

RIN:  0572-AA50 

661.  SPECIFICATION  FOR  RBER 
OPTIC  SPLICE  CLOSURES 

Legal  Authority:  7  USC  901  et  seq:  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Deadline:  None 

Abstract:  REA  proposes  to  issue  a 
specification  for  fiber  optic  splice 
closures  which  would  describe  the 
mechanical  and  electrical  requirements 
that  ensure  safe,  reliable,  and  cost 
effective  closures  for  REA  telephone 
borrowers.  Specific  references  to 
appropriate  industiy  standards  would 
be  incorporated.  Detailed  product 
evahiation  procedures  will  be  covered 
where  industrj'  specifications  are  not 
available. 

Timetable: 


Action 


Date  FR  ate 


NPRM  11/0094 

NPRM  Comment         01  00-'95 
Period  End 

Small  Entities  Affected:  Noi.e 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff. 
Department  of  Agriculture,  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington.  DC  20250. 
202  720-9550 

RIN:  0572-AA62 


662.  REA  SPECIFICATION  FOR 
MECHANICAL  FIBER  OPTIC  SPLICES 

Legal  Authority:  7  USC  901  et  seq;  7 

USC  1921  et  seq 

CFR  Citation:  7  CFR  1755 
Legal  Deadline:  None 
Abstract:  REA  proposes  to  issue  a 
specification  for  mechanical  fiber  optic 
splices  which  describes  the  mechanical 
and  electrical  requirements  that  insure 
safe,  reliable,  and  cost  effective  splices 
for  use  by  REA  telephone  borrowers. 
Specific  references  to  industry 
standards  will  be  incorporated.  Product 
evaluation  procedures  will  be  specified 
where  industry  specifications  are  not 
available. 

Timetable: 


Action 


Data  FR  Ctta 


NPRM  10/00/94 

NPRM  Comment  12/00/94 

Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe, 

Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250. 
202  720-9550 

RIN:  0572t-.\A64 

663.  RESCISSION  OF  REA  BULLETINS 
345-13,  345-29,  345-75,  AND  345-178 
—TELEPHONE  PROGRAM 
REGULATIONS 

Legal  Authority:  7  USC  901  el  seq:  7 

USC  1921  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Deadline:  None 

Abstract:  REA  withdraws  and  rescinds 
four  specifications  for  telephone 
materials  and  equipment  which  are 
obsolete  due  to  i.inovations  in 
technology. 

Tinietat>le: 


Action 


Date 


FR  cue 


NPRM 

NPRM  Comrren 

Ferod  End 
Seco.-d  NPRM 
Seccnd  NPRM 

Comment  Penod 

End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


ri/01/89    54  FR  46071 
01  ,'02/90 

01/00/95 

oaxjo/es 
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USDA— REA 


Proposed  Rule  Stage 


Agency  Contact  F.  Lamont  Heppc. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  14th  ft 
Independence  Avenue  S\V.,  Room  2234 
South  Building.  Washington,  DC  20250. 
202  720-9550 

RIN:  0572-AA66 


664.  ELECTRIC  STANDARDS  AND 
SPECIFICATIONS  FOR  MATERIALS 
AND  CONSTRUCTION 

Legal  Auttiorlty:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1728 

Legal  Deadline:  None 

Abatract:  This  regulation  provides  REA 
borrowers  and  the  public  with 
specifications  for  material  and 
equipment  as  a  complement  to  the  hst 
of  construction  standards  and 
specifications  incorporated  by 
reference. 

Timetable: 


Action 


Date  FR  Ota 


NPRM  10/00/94 

NPRM  Comment  12/00/94 

Period  End 

Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  14th  ft 
Independence  Avenue  SW..  Room  2234 
South  Building,  Washington.  IXI  20250. 
202  720-9550 

RIN:  0572-AA67 

665.  PRE-LOAN  POLICIES  AND 
PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1710:  7  CFR  1714. 
7  CFR  1785 

Legal  Deadline:  None 

Abstract:  This  regulation  contains  the 
cidministrative  policies,  requirements 
and  procedures  of  the  REA  electric 
program  for  applicants  seelting  insured 
loan  funds  from  REA  to  furnish  electric 
service  in  rural  areas. 

Timetable: 


Action 


Date 


FR  Git* 


NPRM 

NPRM  Comment 
Penod  End 


Oa/05/94    59  FR  39975 
10/04/94 


Action 


Data  FR  CItt 


Final  Action  12/00/94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lament  Heppe, 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture.  Rural 
ElectriBcation  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington.  DC  20250. 
202  720-9SS0 

RIN:  0572-AA69 

666.  POST-LOAN  POLICIES  AND 
PROCEDURES  COMMON  TO  INSURED 
AND  GUARANTEED  ELECTRIC 
LOANS 

Legal  AuttYority.  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1717.  subparts  A 
to  F:  7  CFR  1717,  subparts  J  to  K 

Legal  Deadline:  None 

Abstract  This  regulation  will  codif)- 
most  basic  post-loan  policies  and 
procedures  common  to  insured  and 
guaranteed  electric  loans. 

Timetable: 


Action 


Date  FR  at* 


NPRM  11/00/94 

NPRM  Conxnent         0l. '00/95 
Penod  End 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe, 
Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture.  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW..  Room  2234 
South  Building.  Washington,  DC  20250, 
202  720-9550 

RIN:  0572-AA71 

667.  REA  BUY  AMERICAN 
REQUIREMENT 

Legal  Auttiorlty:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1792.  subpart  B 

Legal  Deadline:  None 

Abstract  This  proposed  rule  would 
provide  borrowers,  material  and 
equipment  manufacturers,  and  the 
public  with  proposed  rules  for 
compliance  with  a  Buy  American 
requirement  in  connection  with  the 
expenditure  of  loan,  grant,  or 
guaranteed  funds.  This  action  will 


codify  the  requirements  of  the  Buy 
American  Act  and  Executive  Order 
10582.  REA  Bulletin  43-9:344-3  "Buy 
American"  will  be  rescinded  upon 
publication  of  the  Hnal  rule. 

Timetat>le: 


Action 


Date  FR  ate 


NPRM  11/00/94 

NPRM  Comment  01/00/95 

Renod  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe, 

Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14lh  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250, 
202  720-9550 

RIN:  0572-AA73 

96&  ELECTRIC  SYSTEMS 
OPERATIONS  AND  MAINTENANCE 
Legal  Authority:  7  USC  90 1  et  seq 
CFR  Citation:  7  CFR  1730 
Legal  Deadline:  None 

Abstract:  The  Rural  Electrification 
Administration  proposes  to  codify  and 
clarify  REA  policy  concerning 
operation  and  maintenance  of  borrower 
electric  systems.  In  addition,  it  is 
proposed  to  add  REA  policies  relating 
to  the  review  and  evaluation  of 
borrower  systems  and  facilities 
financed  with  loans  from  REA.  These 
policies  are  presently  contained  in  REA 
Bulletin  161-5  which  will  be  rescinded 
upon  publication  of  the  final  rule. 

Timetable: 


Action 


Date  FR  Cite 


f^PRM  11/00/94 

NPRM  Comment         01/00/95 
Period  End  i 

Small  Entities  Affected:  None  j 

Government  Levels  Affected:  None 
Agency  Contact:  F.  Lamont  Heppe, 
Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building.  Washington,  DC  20250. 
202  720-9550 

RIN:  0572-AA74 

669.  CIVIL  RIGHTS  POLICIES 
APPLICABLE  TO  REA  BORROWERS     I 
Legal  Authority:  7  USC  901  et  seq  J 


USDA— REA 


CFR  Citation:  7  CFR  1790 

Legal  Deadline:  None 

Abstract:  This  action  provides  REA 
borrowers  with  access  to  the 
requirements  of  Title  VI,  Section  504, 
and  the  Age  Discrimination  Act,  which 
apply  directly  to  the  operation  of  their 
programs  and  activities.  REA  Bulletin 
20-19:320-19,  entitled 
Nondiscrimination  Among  Beneficiaries 
of  REA  Programs  will  be  rescinded 
upon  pubhcation  of  the  final  rule. 

Timetable: 


Action 


Date  FR  ate 


NPRM  1G/0a'94 

NPRM  Comment  12/00/94 

Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe, 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250, 
202  720-9550 

RIN:  0572-AA75 


670.  LOAN  DOCUMENTS— BANK 
PROGRAM 

Legal  Authority:  7  USC  941  et  seq 

CFR  Citation:  7  CFR  1620 

Legal  Deadline:  None 

Abstract:  REA  proposes  to  add  a  new 
part  1620  which  provides  information 
on  loan  documents  which  telephone 
borrowers  are  required  to  execute.  New 
part  1620  will  also  include  Rural 
Telephone  Bank  standard  forms  of  loan 
contract,  note,  and  mortgage.  Bulletin 
402-1,  Mortgage  Restrictions  on 
Dividends  and  Other  Distributions- 
Telephone  Borrowers,  will  be  rescinded 
upon  publication  of  the  final  rule. 

Timetable: 


Proposed  Rule  Stage 


Action 


Date  FR  ate 


NPRM  11/00^94 

NPRM  Comment         01/00/95 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe, 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 


South  Building,  Washington,  DC  20250, 
202  720-9550 

RIN:  0572-AA76 


671.  DEPRECIATION  RATES  AND 
PROCEDURES 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1767,  subpart  C 

Legal  Deadline:  None 

Abstract:  The  Rural  Electrification 
Administration  proposes  to  add  a  new 
subpart  to  7  CFR  1767  that  codifies 
current  policy  on  depreciation  rates 
and  procedures.  Revisions  are  being 
proposed  to  the  existing  policy  that 
will  require  continuing  records  to  he 
maintained  on  a  vintage  year  basis,  and 
that  set  forth  requirements  for  utilizing 
depreciation  rates  that  vary  from  those 
that  are  prescribed  in  this  subpart. 
Current  KEA  policy  is  set  forth  in 
Bulletin  183-1,  which  will  be  rescinded 
upon  publication  of  the  final  rule. 
Timetable: 


Action 


Date  FR  ate 


NPRM  05/00/95 

NPRM  Comment         07/00/95 
Period  End 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250- 
1500,  202  720-9550 

RIN:  0572-AA80 

672.  SPECIFICATION  FOR  POLE  LINE 
HARDWARE 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1728 

Legal  Deadline:  None 

At>stract  The  Rural  Electrification 
Administration  proposes  specifications 
for  hardware  used  on  electric  utility 
poles.  The  organization  performing  the 
secretariat  function  for  pole  line 
hardware  has  withdrawn  and  ceased  to 
operate,  and  all  existing  standards  will 
expire  in  five  years. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 
Period  End 


12AXVg4 
02/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  F.  Lament  Heppe. 

Deputy  Director,  Program  Support  Staff. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250, 
202  720-9550 

RIN:  0572-AA83 

673.  REA  FIDELITY  AND  INSURANCE 
REQUIREMENTS  FOR  ELECTRIC  AND 
TELEPHONE  BORROWERS 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1788 

Legal  Deadline:  None 

Abstract  The  Rural  Electrification 
Administration  (REA)  is  considering 
revising  its  regulations  concerning  Oie 
fidelity  and  insurance  requirements  for 
electric  and  telephone  borrowers. 

Timetable: 


Action 

Date 

FR  Cite 

ANPRM 

04/28/93 

58  FR  25786 

ANPRM  Comment 

06/28/93 

Period  End 

NPRM 

10/00/94 

NPRM  Comment 

12/00/94 

Period  End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe, 

Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room 
2234,  South  Building.  Washington,  DC 
20250-1500,  202  720-9550 

RIN:  0572-AA86 

674.  TITLE  EVIDENCE  POLICIES  AND 
PROCEDURES 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1710;  7  CFR  1735 

Legal  Deadline:  None 

Abstract:  The  Rural  Electrification 
Administration  (REA)  is  considering  a 
revision  to  its  title  policy  to  change 
REA  policies  and  procedures  regarding 
the  submittal  of  title  evidences  in 
connection  with  real  property  and 
right-of-way  acquisitions  by  its 
borrowers. 


UMI 
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Proposed  Rule  Stage 


Tim«tat>l«: 

Action 

Oat* 

FROM 

ANPRM 

04/2a'93 

58  FR  21661 

ANPfiM  Comment 

05  24  93 

Penod  End 

NPRM 

12/0a94 

rjPRM  Comment 

0l-00'95 

Pertoa  End 

Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW.,  Room 
2234,  South  Building.  Washington.  DC 
^0250-1500.  202  720-9550 

RIN:  0572-AA90 

875.  PRESERVATION  OF  RECORDS 
ACCOUNTING  REQUIREMENTS  FOR 
REA  ELECTRIC  BORROWERS 

Legal  Auttrarity:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1767.  subpart  D 

Legal  Deadline:  None 

Abstract:  The  Rural  Elpctrification 
Administration  (REA)  proposes  to 
amend  its  regulation  by  adding  a  nevv 
subpart  on  Preservation  of  Records. 
Current  REA  poUcy  on  this  subject  is 
set  forth  in  REA  Bulletin  180-2,  Manual 
for  Preservation  of  Borrower's  Records. 
In  addition  to  codifying  these  policies 
and  procedures,  revisions  ar»»  being 
proposed  to  the  existing  policy  that 
will  establish  the  proj>er  record  media 
fonns  for  record  retention.  Once  the 
final  is  effective.  REA  Bulletin  180-2 
will  be  rescinded. 

Timetable:    

FRCMe 


NPRM 

NPRM  Comment 
PerKJd  End 


05/00/95 
07/00  95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 
Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture.  Rural 
ElectriRcation  Administration.  14th  & 
Independence  Avenue  SW  .  R(X)m 
2234.  South  Building,  Wushington.  DC: 
20250.  202  720-9S50 

RIN:  0572-AA92 


676.  USE  OF  GENERAL  FUNDS 
INVESTMENTS,  LOAN  GUARANTEES, 
AND  RETIREMENT  OF  CAPITAL 
CREDITS  BY  ELECTRIC  BORROWERS 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1717.  subpart  O 

Legal  OaadUne:  None 

Abstract  This  rule  will  set  forth 
procedures  for  REA  approval  of  a 
borrower's  use  of  its  own  funds  that 
are  not  the  proceeds  of  REA  lotuis  for  ■ 
additions  to  electric  plan.  REA  loans 
are  secured  by  a  first  mortgage  on  the 
borrower's  total  electric  system.  REA 
approvals  are  intended  to  ensure  that 
the  proposed  capital  additions  will  Dot 
adversely  affect  the  borrower's  ability 
to  provide  service  consistent  with  the 
RE  Act  and  to  repay  its  REA  loans. 

TimetabIa: 


Action 


FROHe 


NPRM  10AN)/94 

NPRM  Coorwnent  12/00.'94 

Penod  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  REA  is 

splitting  the  old  RIN  due  to  the  fact 
that  the  four  subparts  of  the  old  RIN 
were  split  Into  separate  actions  which 
are  progressing  at  different  rates  in  the 
regulatory  process. 

Agency  Contact  F.  Lamont  Heppe, 

Deputy  Director,  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  14th  & 
Independence  Ave.  SW..  Room  2234 
South  Building,  Washington.  DC  20250- 
1500.  202  720-9550 

RIN:  0572-ABOl 

677.  REA  APPROVAL  OF  SALE  OF 
CAPITAL  ASSETS  BY  ELECTRIC 
BORROWERS 

Legal  Authority:  7  USC  UOl  et  seq 

CFR  Citation:  7  CFR  1717.  subpart  P 

Legal  Deadline:  None 

Abstract  This  rule  will  set  forth  REA 
policies  and  procedures  for  the  sale  of 
capital  a!»sets  by  electric  borrowers. 
REA  loans  are  secured  by  a  first 
mortgage  on  the  borrower's  electric 
system.  REA  approval  of  sales  of  capital 
aswts  are  intended  to  ensure  that  the 
sale  of  the  asset  tvill  not  adversely 
affect  the  borrower's  ability  to  provide 
sen'ice  consistent  with  the  RE  Act,  and 


to  repay  its  REA  loans.  These  policies 
were  last  revised  in  1972. 

Timetable: 


Action 


Date         FR  cue 


NPRM  11/00«4 

NPRM  Comment         01/00^95  ' 

Penod  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  REA  is 

splitting  the  old  RIN  due  to  the  fact 
that  the  four  subparts  of  the  old  KIN 
are  now  separate  regulatory  actions 
which  are  moving  at  different  rates  in 
the  regulatory  process. 

Agency  Contact  F.  Lament  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agricuhure,  Rural 
Eltictrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building.  Washington.  DC  20250- 
1500.  202  720-9550 

RIN:  0572-ABO2 

67a  LOAN  DEFERMENTS  FOR 
ENERGY  RESOURCES 
CONSERVATION  •  ELECTRIC 
PROGRAM 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1717.  subpart  L 

Legal  Deadline:  None 

Abstract:  This  regulation  will  codify 
and  update  the  current  Rural 
Electrification  Administration  (REA) 
policy  implemented  through  an  REA 
Bulletin  which  will  be  rescinded  when 
this  rule  is  published  final.  This  action 
is  necessary  to  permit  a  principal 
pajTnent  extension  of  monthly  billed 
accounts  for  the  purpose  of  Energj- 
Resources  Conservation  (ERC)  loans. 
The  current  ERC  loan  program 
implemented  in  1960  allows  for  the 
extension  of  only  quarterly  principal 
payments.  All  REA  loans  approved  on 
or  after  September  1,  1982.  require 
monthly  repayments  while  those  loans 
approved  prior  to  that  date  required 
quarterly  repayments.  This  new 
regulation  will  codify  the  current  ERC 
loan  program  and  will  amend  it  to 
include  monthly  billed  accounts.  Most 
REA  loans  have  a  repayment  period  of 
3.5  years. 

Timetable: 


Action 


FRCite 


NPRM 

NPRM  Comment 
Period  End 


10^00/94 

12'00i'94 


USDA— REA 


Proposed  Rule  Stage 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe, 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250- 
1500,  202  720-9550 

RIN:  0572-AB03 

679.  e  POWER  REQUIREMENT 
STUDIES 

Legal  Authority:  7  USC  90i-950(b);  PL 
99-591 

CFR  Citation:  7  CFR  1710  E 

Legal  Deadline:  None 

Abstract  The  Rural  Electrification 
Administration  (REA)  is  proposing  to 
update  its  Power  Requirements 
currently  contained  in  Subpart  E  of  7 
CFR  Part  1710,  Pre-loan  Policies  and 
Procedures  for  Insured  and  Guaranteed 
Electric  Loans.  The  updates  to  subpart 
E  are  needed  to  reflect  the  addition  to 
7  CFR  1710  of  Subpart  H,  Loans  for 
Demand  Side  Management,  Energy 
Conservation  Programs,  and  On-Grid 
and  Off-Grid  Renewable  Energy 
Systems.  Subpart  H  was  required  by  the 
Rural  Electrification  Loan  Restructuring 
Act  of  1993.  Other  changes  to  subpart 
E  are  intended  to  clarify  the  existing 
language  without  changing  its  overall 
intent. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/00/94 

NPRM  Comment  12/00/94 

Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Ave.  SW.,  Room  2234 
South  Building,  Washington.  DC  20250- 
1500,  202  720-9550 

RIN:  0572-AB05 

680.  e  STATE 
TELECOMMUNICATIONS 
MODERNIZATION  PLAN 

Legal  Authority:  7  USC  901  et  seq;  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1751  B 


Legal  Deadline:  None 

Abstract  The  Rural  Electrification 
Administration  is  setting  out  those 
provisions  of  the  Rural  Electrification 
Loan  Restructuring  Act  of  1993  (P.L. 
103-129)  requiring  the  development  of 
State  Telecommunications 
Modernization  Plans  and  establishing 
the  requdrements  of  those  plans.  The 
primary  purpose  of  the  plan  is  to  allow 
each  State,  or  if  the  State  declines  to 
prepare  the  plan  ,  REA  borrowers  to 
whom  the  eligibility  passes,  to  develop 
a  standard  "blueprint"  for  a 
telecommunications  system  within  the 
state  so  that  these  systems  are 
compatible.  Further  it  is  anticipating 
that  the  plans  will  provide  for 
increased  reliability,  and  improve 
access  for  rural  residents  to  other 
telephonic  and  information  services, 
presently  available  to  most  urban  and 
suburban  residents.  At  a  minimum,  the 
plan  must  meet  the  following 
objectives:  1)  provide  for  the 
elimination  of  party  line  service;  2) 
provide  for  the  availability  of 
telecommunications  services  for 
improved  business,  educational,  and 
medical  services;  3)  encourage  and 
improve  computer  networks  and 
information  highways  for  subscribers  in 
rural  areas;  4)  provide  for  uniform 
deployment  in  rural  and  non-rural 
areas. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/00/94 

NPRM  Comment         1 1  /00/94 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Avenue  SW.,  Room  2234 
South  Building,  Washington,  DC  20250- 
1500,  202  720-9550 

RIN:  0572-AB07 

681.  e  CREDIT  SUPPORT  OF  POWER 
SUPPLY  BORROWERS 

Legal  Authority:  7  USC  90l-950(b);  PL 
99-591 

CFR  Citation:  7  CFR  1710 

Legal  Deadline:  None 

Abstract:  The  Rural  Electrification 
Administration  is  proposing  to  develop 


a  regulation  concerning  credit  support 
requirements  for  its  borrowers.  Such 
credit  support  will  be  required  where 
adequate  strength  is  not  present  at  the 
borrower  to  support  the  risk  associated 
with  a  proposed  loan  guarantee. 

Timetable: 


Action 


Date 


FR  Cite 


06/02j94    59  FR  28495 
07/18/94 


ANPRM 

ANPRM  Comment 

Period  End 
ANPRM  Comment       07/20/94    59  FR  36998 

Period  Reopened 
NPRM  10/00/94 

NPRM  Comment  11/00/94 

Period  End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe, 

Deputy  Director,  Program  Support  Staff. 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Ave.  SW.,  Room  2234 
South  Building,  Washington,  DC  20250- 
1500,  202  720-9550 

RIN:  0572-AB09 

682.  •  ACCOUNTING  REQUIREMENTS 
FOR  REA  TELEPHONE  BORROWERS 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1770  C 

Legal  Deadline:  None 

Abstract:  The  Rural  Electrification 
Administration  (REA)  is  proposing  to 
add  a  new  subpart  that  codifies  REA's 
current  policy  on  the  accounting  for 
postretirement  benefits.  Rural 
Telephone  Bank  stock,  cushion  of 
credit  investments.  Rural  Economic 
Development  loans,  and  satellite  or 
cable  television  services. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


09/14/94    59  FR  47097 
11/14/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe, 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14th  & 
Independence  Ave.  SW.,  Room  2234 
South  Building,  Washington,  DC  20250- 
1500.  202  720-9550 

RIN:  0572-ABlO 


UMI 
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DEPARTMENT  OF  AGRICULTURE  (USDA) 
Rural  Electrification  Administration  (REA) 


Final  Rule  Stage 


683.  ELECTRIC  SYSTEM 
COMSTRUCTlOfI  POLiaES  AND 
PROCEDURES-ELECTRIC 
MATERIALS  AND  CONSTRUCTION 

Legal  Authority:  7  USC  90l  et  seq:  7 
use  1921  et  seq 

CFR  Citation:  7  CFR  1 726.  subparts  A 
to  F;  7  CFI?  1726.  subparts  I  to  K 

Legal  Deadline:  None 

Abetract:  This  rule  will  codify  and 
update  Agancy  policies  and  procedures 
for  the  conslructjon  of  electrical 
systems  of  REA  borrowers. 

Timetable: 


Action 


DM*  FR  Of 


06/03'94    59  FR  28924 

08/02  94 


NPRM 

NPRM  Comment 

Penod  End 
Ftnat  Action  03  00*95 

Ftnat  Action  Effective  04  00% 

Small  Entities  Affected:  Non«> 

Govemment  Levels  Affected:  Nunc 

Agency  Contact  F.  Lament  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14tli  & 
Independence  Avenue  SW  .  Room  2234 
Soutli  Building.  Washington.  DC  20250. 
202  720-9550 

RIN:  0572-AA47 

684.  LOAN  ACCOUNT 
COMPUTATIONS,  POLICIES.  AND 
PROCEDURES 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1785:  7  CFR  17B6. 
subpart  A 

Legal  Deadline:  None- 
Abstract:  REA  proposes  to  codify, 
consolidate,  and  update  the  policies 
dnd  procedures  currently  contained  in 
REA  Bulletin  2O-9:J20-r:i 

Timetable: 


Date 


FR 


Action 

NPRM  04  07  93    58  FR  18043 

NPPM  Comment  05  07  93 

Period  End 
Final  Action  12  CO  94 

F.rai  Action  EWectwe  O"  00 95 

Small  Entities  Affected:  \i  mi- 
Government  Levels  Affected:  Non<- 

Agency  Contact:  F.  Lament  Heppe. 

I)-'j)uty  Director.  Program  Support  St.ift. 
Department  of  Agriculture.  Rural 
t>ctrification  Administration.  14th  & 
1.'.  !  "prndence  Avfrup  SW  .  Room  22  « I 


South  Building.  Washington.  DC  20250. 
202  720-05M 

RIN:  0572-AA65 

6d5.  REA  PERFORMANCE 
SPECIFICATION  FOR  LINE 
CONCENTRATORS 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1755 

Legal  Deadline:  None 

Abstract  REA  is  proposing  to  revise 
the  specification  to  reflect  the  latest 
technical  advancements  in  line 
concentrator  performajice.  REA  is  also 
proposing  to  rescind  Bulletin  343-185 
(REA  Form  397gJ  from  section  1755.97, 
Incorporation  By  Reference  of 
Telephone  Standards.  REA  proposes  to 
codify  the  revised  Bulletin  as  7  CFR 
1755.397. 

Timetable: 


Action 


Date 


FR  Git* 


04/2&94    59  FR  19661 
06 '26  94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  01/00*95 

Final  Action  EMecttve  02  00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Noiu- 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW..  Room  2234 
South  Building.  Washington.  DC  20250. 
202  720-9550 

RIN:  0572-A.\72  * 

686.  ELECTRIC  SYSTEM 
CONSTRUCTION  POLICIES  AND 
PROCEDURES 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1726.  subpart  H 

Legal  Deadline:  None 

Abstract  The  Rural  Electrification 
.\diiiinistratinn  proposes  to  allow 
borrowers  to  modify  its  standard  forms 
of  electric  contracts  by  revising  the 
provision  relating  to  indemnification  of 
the  oivnor  by  the  contractor. 

Timetable: 


Action 


Date 


FRCHa 


NPRM 

NPRM  Commem 

PerKXl  End 
Final  Action 


02/01/94    59  FR  4603 
04.04 '94 

^0.'00'94 


Final  Artion  Eheolive    1 1  VO'9* 


Small  Entltlee  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW..  Room  2234 
South  Building,  Washington.  IX  20250. 
202  720-9550 

RIN:  0572-AA84 

687.  LONG-RANGE  FINANCIAL 
FORECASTS  OF  ELECTRIC 
BORROWERS 

Legal  Authority:  7  USC  901  to  950(b); 
PL  99-591 

CFR  Citation:  7  CFR  1710.  subpart  C 

Legal  Deadline:  None 

Abstract  The  Rural  Electrification 
Administration  (REA)  proposes  to 
amend  its  pre-loan  regulations  for 
electric  loans  to  clarify  and  revise  thf 
requirement  that  borrowers  submit  to 
REA  a  long-range  financial  forecast  as 
part  of  an  application  for  a  loan,  loan 
guarantee,  lien  accommodation.  This 
proposed  rule  is  intended  to  strengthen 
credit  practices  and  to  assist  borrowers 
in  preparing,  and  REA  staff  in 
reviewing  loan  applications. 

Timetable: 


Action 


Date 


FR  Cite 


08/20/93    58  FR  44288 
09/20/93    58  FR  44288 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Final  Action  Effective  1  l/0a'94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW.,  Room 
2234.  South  Building.  Washington.  DC! 
20250-1500.  202  720-0550 

RIN:  0572-AA89 

688.  EXEMPTIONS  OF  REA 
CONTROLS  OVER  BORROWER 
OPERATIONS 

Legal  Authority:  7  USC  901  et  seq;  PL 

103-201 

CFR  Citation:  7  CFR  1710.7;  "  CFR 
1717 

Legal  Deadline:  Final,  Statutorv.  May 

18.  Vf-H 
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Public  Law  103-129  {107  Stat  2342)  was 
passed  **To  clarify*  the  regulators- 
oversight  exercised  by  the  REA  with 
respect  to  certain  electric  borrowers" 
and  required  interim  rules  within  180 
days. 

Abstract  The  Rural  Electrification 
Administration  is  amending  its 
regulations  governing  policies  and 
lequirements  with  respect  to  controls 
and  approvals  over  borrower  operations 
and  the  granting  of  lien 
accommodations  and  subordinations. 
These  changes  are  required  by  Public 
Law  103-201,  passed  on  December  17. 
1993,  auid  apply  to  electric  borrowers 
whose  net  worth  e.xceeds  110  percent 
of  the  outstanding  balance  of  loans 
made  or  guaranteed  by  REA. 

Timetable: 


Action 


Date  FR  Cite 


01/28/94    59  FR  3982 
01/28/94 

04-28'94 


Intenm  Final  FJule 
Intenm  Final  Rule 

Effective 
Intenm  Final  Rute 

Comment  Penod 

End 
Next  Action  Undetefmmed 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Ave  SW.,  Room  2234 
-South  Building.  Washington.  DC  20250- 
1500.202  720-9550 

RIN:  0572-A.\96 


689.  PRE-LOAN  POLICIES  AND 
PROCEDURES  FOR  ELECTRIC  LOANS 

Legal  Authority:  7  LSC  901  et  seq;  PL 
103-129 

CFR  Citation:  7  CFR  1710;  7  CFR  1714 

Legal  Deadline:  Final.  Statutory. 

December  16.  1993. 
Public  Law  103-129  (107  Stat  1356). 
*' Rural  Electrification  Loan 
Restructuring  Act  of  1993",  was  passed 
on  November  1.  1993.  and  requiiied 
REA  to  Issue  interim  final  rules  on  it 
within  45  days. 

Abstract  REA  is  amending  its  pre-loan 
regulations  for  electric  borrowers  by 
restructuring  the  REA  electric  loan 
program,  as  required  by  Public  Law 
103-129.  The  areas  affected  are  loan 
purposes,  the  definition  of  "rural  area." 
applicable  interest  rales,  loan  terms  and 


conditions,  and  REA  oversight  of 
borrowers,  among  others. 

Timetable: 


Action 


Date  FR  Cite 


^2;2Qf9^    58  FR  66260 
12/20/93 

03/21/94 


Interim  Fmal  Rule 
Interim  Final  Rule 

Ettective 
Interim  Final  Rute 

Comment  Period 

End 
NeA  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director,  Program  Support  Staff. 
Department  of  Agriculture,  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW..  Room  2234 
South  Building.  Washington.  DC  20250- 
1500.  202  720-9550 

RIN:  0572-AA98 

690.  LOANS  FOR  DEMAM)  SIDE 
MANAGEMENT.  ENERGY 
CONSERVATION  PROGRAMS.  AND 
ON-<>RIO  AND  OFF-GRID 
RENEWABLE  ENERGY  SYSTEMS 


Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Avenue  SW..  Room  2234 
South  Building.  Washington,  DC  20250- 
1500.  202  720-9550 


Legal  Authority: 

103-129 


USC  901  et  seq;  PL 


CFR  Citation:  7  CFR  1710 

Legal  Deadline:  Final,  Statutory, 
lanuars-  1,  1994. 

PublicLaw  103-129  {107  Stat  1356). 
"Rural  Electrification  Loans 
Restructuring  Act  of  1993",  was  signed 
on  November  1,  1993,  and  required 
REA  to  issue  interim  final  rules  on  it 
by  Ian.  1,  1994. 

Atistract  REA  is  amending  its  pre-loan 
regulations  for  electric  loans  to 
incorporate  changes  to  electric  loan 
policies  as  required  by  Public  Law  103- 
129.  This  action  permits  REA  to  make 
loans  for  demand  side  management, 
energy  conservation  programs,  and  on- 
and  off-grid  renewable  enei^'  systems. 

Timetable: 


Action 


Date 


FR  one 


Interim  Final  Rule        01/04/94    59  FR  494 
Inter4m  Final  Rule        0M0*/9* 

Effective 
Interim  Final  Rute        05/04/94 

Comment  Period 

End 
Hea  Action  Undetermir>ed 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


RIN:  0572-AA99 


691.  RERNANCING  AND 
PREPAYMENT  OF  FFB  LOANS 

Legel  Auttiority:  7  USC  901  et  seq;  PL 
103-66 

CFR  Citation:  7  CFR  1786,  subpart  G 

Legal  Deadline:  Final.  Statutor>-. 
September  24.  1993. 
Public  Law  103-66  required  REA  to 
issue  a  rule  by  September  24.  1993.  to 
implement  Subtitle  B  -  Rural 
Electrification  of  the  Omnibus 
Reconciliation  Act  of  1993. 

Abstract  The  Rural  Electrification 
Administration  (REA)  is  adding  a  new 
regulation  to  implement  Subtitle  B  - 
Rural  Electrification  of  the  Omnibus 
Reconciliation  Act  of  1993.  This  new- 
rule  will  proiride  guidelines  to  REA- 
guaranteed  Federal  Financing  Bank 
(FFB)  borrowers  who  wish  to  refmanoe 
or  prepay  outstanding  indebtedness  in 
FFB  loans,  and  at  the  borrower's 
option,  add  the  prepavTnent  premium 
to  the  principal  of  the  refinanced  loan 
advance  after  paj-ing  a  fee  of  2.5 
percent  of  the  premium. 

Timetable: 


Action 


Dale  FR  CNa 


09-30/93    58  FR  51007 
09/30/93 

12.'29/-93 


Interim  Final  Rule 
Interim  Final  Rute 

Effective 
Interim  Final  Rute 

Comment  Penod 

End 
Hem  Action  Undetermined 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  StatL 
Department  of  Agriculture.  Rural 
Electrification  Administration.  14th  & 
Independence  Ave.  SW..  Room  2234 
South  Building,  Washington,  DC  20250- 
1500,  202  720-9550 

RM:  0572-ABOO 


UMI 
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Final  Rule  Stage 


092.  •  RURAL  ECONOMIC 
DEVELOPMENT  LOAN  AND  GRANT 
PROGRAM 

L«g«l  Authority:  7  USC  901  et  seq,  7 
use  1921  et  seq 

CFR  Citation:  7  CFR  1703  R 

Lagal  Deadline:  None 

AtMtract:  The  Rural  Electrification 
Administration  (REA)  is  proposing  to 
add  a  new  provision  to  the  selection 
of  projects  to  be  funded  under  the 
existing  program.  The  new  provision 
will  enhance  the  potential  for  funding 
for  applications  from  areas  that  :  1) 
were  recently  designated  by  the 
President  as  a  natural  disaster  area:  2) 
have  experienced  severe  economic 
dislocation  due  to  the  loss,  removal,  or 
closing  of  a  major  source  of 
employment;  3)  have  experienced  long- 
term  and  severe  economic 
deterioratioQ.  demonstrated  by  severe 
unemployment  or  a  high  percentage  of 
population  out-migration:  and  4)  have 
been  dasignated  as  a  Rural 
Empowannent  Zone  or  Rural  Enterprise 
Community. 

TImatabIa: 


Action 


Data 


FR  Cna 


Action 


PR  CH* 


NPRM 

NPRM  Conwnent 
Period  End 


07/28/94    59  FR  38377 
08.29  94 


Final  Action  10/00/94 

Final  Action  Eflective  11/00/94 

Small  Entitiaa  Affactad:  None 

GoVammant  Levels  Affected:  State. 

Local 

Agency  Contact:  F.  Lamont  Heppe. 
Deputy  Director.  Program  Support  Staff. 
Department  of  Agriculture.  Rural 
Electrification  Administration,  14th  k 
Independence  Ave.  S\V.,  Room  2234 
South  Building.  Washington.  DC  20250- 
1500.  202  720-9550 

RIN:  0572--AB04 

693.  •  LOAN  SECURITY  DOCUMENTS 
FOR  ELECTRIC  LOANS 

Legal  Authority:  7  USC  901  et  seq 

CFR  Citation:  7  CFR  1718 

Legal  Deadline:  None 

Abstract  The  Rural  Electrification 
Administration  is  proposing  to  update 
and  revise  its  standard  forms  of  the 
mortgage  and  loan  contract  used  with 
electric  borrowers.  The  provisions  of 
these  loan  security  documents  will  be 
clarified  and  brought  into  conformance 
with  changes  to  electric  loan  terms  and 
conditions  required  by  the  Rural 
Electrification  Loan  Restructuring  Act 
of  1993.  the  amendments  to  7  CFR 
Parts  1710  and  1714  which 
implemented  those  statutory'  changes. 


as  well  as  other  regulations  issued  by 
REA  over  the  past  several  years.  The 
revision  will  also  provide  better 
customer  ser\'ice  to  REA  electric 
borrowers  and  supplemental  lenders  by 
bringing  REA  docimients  more  in 
conformance  with  loan  security 
documents  used  in  the  private  sector. 
Continuing  to  use  the  current  outdated 
forms  of  the  mortgage  and  loan  contract 
would  impose  unacceptable  burdens  on 
REA.  its  borrowers,  and  on 
supplemental  lenders  with  respect  to 
responding  expeditiously  and  cost- 
effectively  to  recent  changes  in  law  and 
REA  regulations  and  the  ongoing 
changes  in  the  economic  and  financial 
environment  in  which  REA  borrowers 
compete. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM  09/29/94    59  FR  49594 

Final  Action  05/00/95 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact*  F.  Lamont  Heppe. 

Deputy  Director.  Program  Support  Staff, 
Department  of  Agriculture.  Rural 
Electrification  Administration,  14th  & 
Independence  Ave.  S\V.,  Room  2234 
South  Building.  Washington,  DC  20250- 
1500,  202  720-9550 

RIN:  0572-AB06 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Rural  Electrification  Administration  (REA) 


Completed  Actions 


694.  REA  FORM  525:  CENTRAL 
OFFICE  EQUIPMENT  CONTRACT 
(INCLUDING  INSTALLATION) 

CFR  Citation:  7  CFR  1755 

Completed: 


Completed: 


Reason 


FR  Cite 


HSttSOfl 


FR  Cite 


Final  Action  06/17/94    59  FR  31120 

Final  Action  Effective  07/1894 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 
202  720-9550 


RIN:  0572-AA20 


695.  REA  SOFTWARE  LICENSE 
AGREEMENT 

CFR  Citation:  7  CFR  1753;  7  CFR  1755 


Final  Actwo  04/14/94    59  FR  17675 

Final  Action  Effective  05/16/94  • 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe, 
202  720-9550 

RIN:  0672-AA63 

696.  SPECIFICATION  FOR  FILLED 
FIBER  OPTIC  CABLES 

CFR  Citation:  7  CFR  1755 

Completed: 

Reason 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe, 
202  720-9550 

RIN:  0572-AA82 

697.  EQUITY  DEVELOPMENT  PLANS 
FOR  ELECTRIC  BORROWERS 

CFR  Citation:  7  CFR  1710.116 

Completed: 


Reason 


Data 


FR  one 


FR  Ota 


Final  Action  07/05/94    59  FR  34353 

Final  Action  Effective  08  04/94 


Withdrawn  -  Issue       07/20/94 
now  covered  under 
RIN  0572-AA69 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
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US0A-4^A 


Completed  Actions 


Agency  Contact  F.  Lamont  Hej^ie. 
202  720-9550 

RIN:  0572-AA88 


69&  TELEPHONE  PROGRAM  LOAN 
POUCIES.  TYPES.  AND 
REQUIREMENTS 

CFR  Citation:  7  CFR  1735.46 

Completed: 


Completed: 


Reason 


FRCtte 


Reason 


Date 


FR  Cite 


Final  Action  06/08/94    59  FR  29536 

Final  Action  Effectrve  07fOSf9A 

SmaN  Entitles  Affected:  None  . 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe, 
202  720-9550 

RIN:  0S72-AA91 

699.  RURAL  TELEPHONE  BANK  AND 
TELEPHONE  PROGRAM  LOAN 
POLICIES,  PROCEDURES,  AND 
REQUIREMENTS; 
TELECOMMUNICATIONS  SYSTEM 
PLANNING  AND  DESIGN  CRITERIA 
AND  CONSTRUCTION 

CFR  Citation:  7  CFR  1610:  7  CFR  1735; 
7  CFR  1737;  7  CFR  1744;  7  CFR  1751; 
7  cm  1753 


Final  Action  -  Except  04/13/94    59  FR  17460 

State  Telecom  Mo6 

Plan  (RIN  057? 

AB07) 
Rnal  Action  Effectrve  05/13/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  F.  Lamont  Heppe. 
202  720-9550 


telecommunications  s^'Stem 
construction  regulations  to  reflect 
minor  changes  such  as  mo\'ing  the 
definitions  section  from  one  subpart  to 
another 


Timetal>le: 


Action 


Data 


FR  Ota 


03A>4/94    59  FR  10327 


RIN:  0572-AA97 


700.  e  POST-LOAN  POUOES  AND 
PROCEDURES  COMMON  TO 
GUARANTEED  AND  INSURED 
TELEPHONE  LOANS 

Legal  Authority:  7  USC  901  et  seq:  7 
USC  1921  et  seq 

CFR  Citation:  7  CFR  1744;  7  CFH  1753 

Legal  Deadline:  None 

At>stract:  The  Rural  Electrification 
Administration  (REA)  is  amending  it^ 
post -loan  regulations  for  telephone 
borrowers  to  ease  borrower  reporting 
requirements  and  further  clarify 
e.xisting  policy,  hi  addition,  REA 
proposes  to  amend  the 


NPRM  Comment 

Period  End 
Final  Action  08/25/94    59  FR  43714 

Final  Acfion  Efiective  09/26/94 

Small  Entities  Affected:  None 

Government  levels  Affected:  None 

Ager>cy  Contact  F.  Lament  Heppe. 

Deputy  Director,  Program  Support  Staff, 
Department  of  Agriculture,  Rural 
Electrification  Administration,  14di  & 
Independence  Ave.  SW.,  Room  2234 
South  Building,  Washington.  DC  20250- 
1500.  202  72G-9SS0 

RIN:  0572-AB08 

BILUMG  CODE  M«0-t»^ 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Soil  Conservation  Service  (SOS) 


Proposed  Rule  Stage 


701.  FARMLAND  PROTECTION 
POLICY  ACT 

Legal  Authority:  7  USC  4201 

CFR  Citation:  7  CFR  658 

Legal  Deadline:  None 

Abstract:  This  rule  amends  part  656  of 
title  7  of  the  Code  of  Federal 
Regulations,  which  implements  the 
Farmland  Protection  Policy  Act  (FPPA), 
7  USC  4201-4209.  Congress  amended 
the  FPPA  through  section  1255  of  the 
Food  Security  Act  of  1985,  Pub.  L.  99- 
198.  The  amendments  contained  in  this 
rule  will  request  Federal  agencies  to 
return  a  copy  of  the  "Farmland  Impact 
Rating  Form  AO1006,"  to  USDA  once 
the  final  decision  is  made  on  a 


proposed  conversion,  and  inform  USD.\ 
of  progress  in  renewing  and  revising 
their  policy  and  procedures  to  protect 
farmland.  This  information  will  be  used 
to  make  the  annual  report  to  Congress 
as  required  in  the  1985  amendments  to 
FPPA.  The  amendments  recognize  the 
statutory  authority  of  a  governor  of  a 
state  to  bring  legal  actions  to  enforce 
the  FPPA.  It  also  provides  policy 
direction  for  Federal  agencies  on 
providing  or  denying  assistance  and 
restores  a  subsection  of  the  existing 
rule  that  was  omitted  from  publication 
by  clerical  error. 

Timetat>le: 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Public  Compliance  Cost  Initial  Cost: 
SO;  Yearly  Recurring  Cost:  $0;  Base 
Year  for  Dollar  Estimates:  1987 

Sectors  Affected:  None 

Agency  Contact  Midiari  F.  King. 

Director.  Administrative  Serxices 
Division.  Department  of  Agriculture. 
Soil  Conservation  Service.  Room  6016 
South  Building.  14th  &  Independence 
Ave.  SW.,  Washington.  DC  20250.  202 
447-4811 


Action 


P**»  FRCHS         RIN:  0578-AA14 


NPRM 


OO-WVOO 


UMI 
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DEPARTMENT  OF  AGRICULTURE  (USOA) 
Soil  Conservation  Service  (SCS) 


Final  Rule  Stage 


702.  SOiL  SURVEYS 

Legal  Authority:  PL  74-46  The  Soil 
Conservation  and  Domestic  Allotment 
Act:  PL  89-560  Soil  Surveys  for 
Resource  Planning  and  Development; 
42  use  3271:  42  USC  3274 

CFR  Citation:  7  CFR  61 1 

Legal  Deadlina:  None 

Atwtract  Prescribes  the  policy  on  soil 
survey  operations  including  cooperative 
relationships  with  State  agencies, 


standards,  guidelines  and  plans  on 
survey  operations,  distribution  of  soil 
survey  information,  and  cartographic 
operations  services  furnished.  (SCS  83- 
006) 

Timetable: 


Action 


FR  die 


End  Review 
Final  Action 


12/31/86 
0(VOOAX) 


Small  Entities  Affected:  None 


Government  Levels  Affected: 

Undetermined 

Agency  Contact  Michael  F.  King. 

Director.  Administrative  Services 
Division.  Department  of  Agriculture, 
Soil  Conservation  Service.  Room  6016 
South  Building,  14th  &  Independence 
Ave.  SW.,  Wasliington.  DC  20250.  202 
447-4811 

RIN:  0578-AAOO 

BILLMO  COOC  3410-1«^ 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Office  of  Operations  (00) 


Proposed  Rule  Stage 


703.  AGRICULTURE  ACOUISmON 
REGULATION 

Legal  Auttiority:  5  USC  301;  40  USC 

486(c) 

CFR  Citation:  48  CFR  401  to  453 
(Revision) 

Legal  Deadllna:  None 

AtMtract'  This  rule  anticipates 
miscellaneous  changes  to  the 
Department  of  Agriculture  Acquisition 
Regulation. 


TImetabIa: 


Action 


FR  one 


NPRM  00/oaoo 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Sectors  Affected:  Multiple 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  The  agency  has 
not  yet  determined  whether  there  is  a 


papenvork  burden  associated  with  this 
action. 

Agency  Contact  Larry  Schreier, 

Procurement  Analyst,  Department  of 
Agriculture.  Office  of  Operations.  Rm 
1550  South  Building.  Washington.  EX) 
20250,  202  720-8924 

RIN:  0599-AAOO 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Office  of  Operations  (OO) 


Final  Rule  Stage 


704.  NEW  RESTRICTIONS  ON 
LOBBYING 


Legal  Authority: 

1J52 


5  USC  301;  31  USC 


CFR  Citation:  7  CFR  3018 

Legal  Deadline:  None 

Abstract  Prescribes  USDA  policy  and 
procedures  for  compliance  with  section 
319  of  the  Department  of  the  Interior 
and  Related  Agencies  Appropriations 
Act  for  Fiscal  Year  1990  (31  USC  1352). 


Imposes  restrictions  and  disclosure 
requirements  on  payments  to  persons 
for  influencing  activities  in  connection 
with  contracts  (excluding  contracts 
subject  to  the  Federal  Acquisition 
Regulation),  grants,  cooperative 
agreements,  loans,  or  commitments  to 
insure  or  guarantee  loans. 

Timetat)!*! 

Action 


Date 


FR  Cite 


Intenm  Final  Rule        02/26/90    55  FR  6736 
Next  Action  Undetermined 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 

Local 

Agency  Contact  Joseph  ).  Daragan. 

Procurement  Analyst.  Department  of 
Agriculture.  Office  of  Operations.  Rm 
1550  South  Building.  14th  & 
Independence  Avenue  SW.. 
Washington.  DC  20250.  202  720-5729 

RIN:  0599-AAOl 


DEPARTMENT  OF  AGRICULTURE  (USDA) 
Office  of  Operations  (OO) 


Completed  Actions 


705.  VENDING  FACILITIES  OPERATED 
BY  BLIND  PERSONS  IN  USDA- 
CONTROLLED  BUILDINGS 

CFR  Citation:  7  CFR  1.91  to  1.94 


Completed: 


FR  ate 


Agency  Contact  William  Kiley.  202 
720-5001 


Final  Actioo  07/15/94    59  FR  36019 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


RIN:  0599-AA02 

(FR  Doc.  94-23417  Filed  11-10-94;  8:45  amj 
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•  DEPARTMENT  OF  COMMERCE 
Offic*  of  th«  Secretary 
13  CFR  Ch.  W 

15  CFR  Subtitle  A;  Subtitle  B.  Chs.  i. 
II.  111.  VII.  Vltl.  tX,  XI.  XII 

19  CFR  Ch.  lU 

37  CFR  Chs.  I,  IV.  and  V 

48  CFR  Ch.  13 

50  CFR  Chs.  II.  III.  IV,  and  VI 

Semiannual  Agenda  of  Regulations 

AOfHCY:  Office  of  the  Secretan-. 
Commerce. 

ACTION:  October  1994  r.?Riilator}  agenda. 


SUMMARY:  In  compliance  with  Executive 
Order  (E.O  )  12866  entitled  "Regulatory 
Planning  and  Review"  and  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
.154),  the  Department  of  Commerce,  in 
April  and  Octobf^r  of  f.ich  voar. 
publishes  in  the  Federal  Register  an 
ogunda  of  regulations  under 
development  or  review  over  the  next  12 
months.  Rulemaking  actions  are 
groupod  according  to  pr*!rulemaking. 
-  proposed  rules,  final  rules,  and 
rulemaking  actions  completed  since  the 
April  1994  agenda  The  purpose  of  the 
agenda  is  to  provide  infonndtion  to  the 
public  on  regulations  currently  under 
review,  being  proposed,  or  issued  by  the 
Department.  The  agenda  is  intended  to 
facilitate  comments  and  viows  by 
interested  members  of  the  public. 

The  Department's  0<;tober  1994 
regulatory  agenda  includes  regulatory 
activities  that  are  expected  to  be 
conducted  during  the  period  October  1. 
1994,  through  Septoml>«tr  30,  1995 

FOR  FURTHER  INFORMATIOW  CONTACT: 

Specific:  For  additional  information 
a!)out  specific  regulatory  actions  listed 
in  the  agenda,  contact  the  individual 
identified  as  the  contact  p>erson. 

(^neral:  Comments  or  inquiries  of  a 
general  nature  about  the  agenda  should 
be  directed  to  Michael  A.  Levitt, 
Assistant  General  Counsel  for 
Legislation  and  Regulation.  U.S. 
Department  of  Commerce,  Washington. 
DC  20230;  telephone:  202-482-0846. 


SUPKEMEMTARV  INFORMATION:  E.O. 
12866  requires  agencies  to  publish  an 
agenda  of  those  regulations  that  are 
under  consideration  pursuant  to  this 
order.  By  memorandum  of  )une  8. 1994. 
the  Office  of  Management  and  Budget 
(OMB)  issued  guidelines  and 
procedures  for  the  preparation  and 
publication  of  the  Ociober  1994 
Rogulator>-  Plan  and  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Flexibility  Act,  5  U.S.C.  602(a).  requires 
agencies  to  publish,  in  April  and 
October  of  each  year,  a  regulatory 
flexibility  agenda  which  contains  a  brief 
description  of  the  subject  area  of  any 
rule  which  is  likely  to  have  a  significant 
economic  impact  on  a  subst.intial 
number  of  small  entities. 

Department  of  Commerce  Regulatory 
Plan 

For  this  edition  of  the  Department  of 
Commerces  agenda,  the  most  important 
significant  regulatory  actions  are 
included  in  The  Regulatory  Plan,  which 
appears  in  Part  11  of  this  issue  of  the 
Federal  Register.  The  Regulatory  Plan 
entries  are  listed  in  the  Table  of 
Contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  directs 
the  reader  to  the  appropriate  Sequence 
Number  in  Part  M. 

Explanation  of  Information  Contained 
in  the  Agenda 

VVitbin  the  Department,  the  Office  of 
the  Secretary  and  various  operating 
units  may  issue  regulations.  Operating 
units,  such  as  the  Economic 
Development  Administration,  the 
Bureau  of  Export  .^dminist^ation,  the 
International  Trade  Administration,  the 
National  Institute  of  Standards  and 
Technology  (NIST).  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  and  the  Patent 
and  Trademark  Office,  issue  the  greatest 
share  of  the  Department's  regulations. 

A  large  number  of  regulatory  actions 
reported  in  the  agenda  are  proposed  or 
final  Federal  Information  Processing 
Standards  (FIPS)  issued  by  MST  under 
Public  Law  100-2.35.  FIPS  consist  of 
standards  and  guidelines  to  improve 
Federal  Government  use  and 
management  of  computers  and 
information  technology.  Tho  standards, 
while  often  of  great  use  to  industry  and 
the  public,  apply  only  to  the  Federal 
Government.  In  developing  the 
standards  and  guidelines  and  in 
providing  technical  guidance  and 


coordination  to  Federal  agencies,  NIST 
works  closely  with  private  industry 
standard-setting  organizations. 

Another  large  number  of  regulatory 
actions  reported  in  the  agenda  deal  with 
fishery  management  programs  of 
NOAA's  National  Marine  Fisheries 
Service  (NMFS).  To  avoid  repetition  of 
programs  and  definitions,  as  well  as  to 
provide  some  understanding  of  the 
technical  and  institutional  elements  of 
the  NMFS  programs,  a  section  on 
"Explanation  of  Information  Contained 
in  NMFS  Regulatory  Entries"  is 
provided  below. 

Explanation  of  Information  Contained 
in  NMFS  Regulatory  Entries 

The  Magnuson  Fishery  Cons«»rvation 
and  Management  Act  of  1976  (16  U  S.C. 
1801  et  seq]  (Act)  governs  the 
management  of  fisheries  within  the 
E-xclusive  Economic  Zone  (EEZ).  Thp 
EEZ  refers  to  those  waters  from  the 
outer  edge  of  the  State  boundaries, 
generally  3  nautical  miles,  to  a  distance 
of  200  nautical  miles.  Fishery 
Management  Plans  (FMPs)  are  to  be 
prepared  for  fisheries  which  require 
conservation  and  management 
measures.  Regulations  implementing 
these  FMPs  regulate  domestic  fishing 
and  foreign  fishing  where  permitted. 
Foreign  fishing  can  be  conducted  in  a 
fishery  for  which  there  is  no  FMP  only 
if  a  preliminary- fishery  management 
plan  has  been  issued  to  govern  that 
foreign  fishing.  Under  the  Act,  eight 
Regional  Fishery  Management  Councils 
(Councils)  prepare  FMPs  or 
amendments  to  FMPs  for  fisheries 
within  their  respective  areas.  In  the 
development  of  such  plans  or 
amendments  and  their  implementing 
regulations,  the  Councils  are  required  by 
law  to  conduct  public  hearings  on  the 
draft  plans  and  to  consider  the  u.se  of 
alternative  means  of  regulating. 

The  Council  process  for  developing 
FMPs  and  amendments  makes  it 
difficult  for  N.MFS  to  determine  the 
significance  and  timing  of  some 
regulatory  actions  under  consideration 
by  the  Councils  at  the  time  the 
semiannual  regulatory  agenda  is 
published. 

The  DOC  October  1994  regulatory 
agenda  follows. 

Dated:  Augu<;t  31.  1994. 
Glenn  Piercy, 

Acting  General  Counsel. 


Sequence 
Nunit)er 


706 
707 
708 

709 

710 
711 
712 


S"!7.ience 
Numt)er 


713 

714 
715 


Sequence 
Number 


716 


Sequence 
Number 


721 

722 

723 
724 
725 
726 


Office  of  tfie  Secretary— Proposed  Rule  Stage 


Title 


Contract  Clauses  and  Solicrtatioo  Provisions  for  the  Commerce  Automated  Solicitation  System 

Source  Evaluation  Procedures  and  Miscellaneous  Revisions  to  the  Commerce  Acquisition  Regulation 

Modify  Requirement  in  the  Commeree  Acquisition  Regulation  To  Publish  Presolicitation  Notices  in  the  Commerce 

Business  Daily  for  DCXI  Procurements  Which  WW  Be  Performed  in  Fofeign  Countries  

Modify  the  Commerce  Acquisition  Regulatioo  To  Use  a  Deviation  Version  of  a  Federal  Acquisition  Regulatkxi 

Clause  on  the  Buy  American  Trade  Agreement  Acts  

Commerce  Acquisition  Regulation,  Changes  to  tt>e  Commerce  Ship  Construction,  Alteration,  and  Repair  Clauses  .. 

Testimony  by  Employees  in  the  Production  of  Documents  in  Legal  Proceedings 

Standards  of  Ethical  Conduct — Department  of  Commerce  Supplemental  Regulations .'. „. 


Regulation 
Identitw 
Number 


0690-AAOe 
0690-AA13 

0690-AA18 

0690-AA19 
0690-AA21 
0690-AA22 
C590-AA23 


Bureau  of  Economic  Analysis— Proposed  Rule  Stage 


Title 


Benchmark  Suvey  of  U.S.  Direct  Investment  Atxoad— 1994  

Change  in  Exemption  Level  for  BE-577.  Direct  Transactions  of  U.S.  Reporter  with  Foreign  AffHiate 

Short  Form  for  Reporting  Smal  Foreign  Affiliates  in  the  BE-1 1 .  Annual  Survey  of  U.S.  Direct  Investment  Abroad 


Regulation 
Identifier 
Numt>er 


0691-AA22 
0691-AA23 
0691-AA25 


Bureau  of  Economic  Analysis — Final  Rule  Stage 


Title 


Financial  Services  Providers  and  Unaffiliated  Foreign  Persons 


Regulation 
Identifier 
Numt>er 


0691-AA24 


Bureau  of  tfie  Census — Proposed  Rule  Stage 

Sequence 
Numt)er 

Title 

Regulation 
Identifier 
Number 

717 
718 

Revision  of  Foreign  Trade  Statisttos  Regulations „ „ 

Change  in  lt>e  Definition  of  "General  Use"  Software  From  Tectmical  Data  to  Commodity 

0607-AA10 
0607nAAl6 

Economic  Development  Administration — Prerule  Stage 


Sequer)ce 
Number 

Title 

Regulation 
Identifier 
Number 

719 

Review  of  Regulations  for  Economic  Development  Administratior>— Department  of  Commerce 

0610-AA47 

720 

Special  Economic  Development  and  Adjustment  Assistance  Grants _ 

0610-AA48 

Economic  Development  Administration — Final  Rule  Stage 


Gef>eral  Requirements  for  Rnanctal  Assistance— Design,  Construction  of  Buikings  To  Accommodate  the  Phys- 
ically Harxtcapped 

General  Requirements  for  Firarxaal  Assistarx»:  Employment  of  Expediters  or  Administrative  Employees;  Com- 
pensation of  Persons  Engaged  by  or  on  Behalf  of  Applicants  

Protectkxi  of  FDA's  Interest  in  Fadiities  Acquired,  Built,  or  Improved  With  EDA  Grant  Funds  

Put>lic  Worte — Industrial  Parks  arxl  Sites _ 

Ger>eral  Requirements  for  Financial  Assistance — Electric  and  Gas  Facilities  

Overall  Ecor>omic  Devetopment  Program — Progress  Report _ 


Regulation 
Identifier 
Number 


0610-AA05 

0610-AA18 
0610-AA35 
0610-AA40 
0610-AA43 
0610-AA44 


UMI 
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Economic  Development  Administration— Final  Ruie  Stage  (Continued) 


727 
728 


PiWie  Works  and  Dsvelop«n<rt  FaciMiM  Piogram-Spacilc  Typts  ol  Praiacts-Skit  TtaMng  Carter  FadMas 
Dasigrtatkw  of  Aiaaa;  Pubic  Worta  and  Davetaprrwrt  Faciiittas  Pnvam ;: 


Bagutrtion 
Nurrtw 


0610-AAS1 
0610-AA54 


General  Administration — Proposed  Rule  Stage 


Saquanca 

Numtoar 


729 

730 


Titia 


^^onproeurar»>af^^  Oatoarmart  and  Suspartsion 

UnHorm  A<>ninistrattva  Raqmrefnents  tor  Grants  and  Cooperatrva  Agreements  to  State  and  Local  Governments 


Regulation 
kjentifter 
Number 


0605-AA02 
0606- AA04 


General  Administration— RnaT  Rule  Stage 


Sequanoa 
Number 


731 
732 


Tida 


New  Restnctwns  on  Lobby >r»g _ ^ 

Uniiorm  AdmmisirBtive  Racsiramart  for  Grants  and  Agraamant  WQh  Inatiluliona  of  Higher  Fthitiitioix  TtoepteJa 
and  Other  NonproWts  and  Commercial  Organtzatiorts  


Regutotion 
Number 


0605- AA06 
0605- AA09 


International  Trade  Admlnistrattofv— Prerule  Stage 


Retefences  in  boidlace  appear  m  the  Regulatory  Plan  m  Part  II  of  this  issue  of  the  Federal  Regtster. 

International  Trade  Admin istratiorv— Proposed  Rule  Stage 


Sequence 
Number 


734 
735 


TWe 


Procedures  lor  Imposing  Sanctions  tor  Vtoiatwn  o«  an  Antidumping  or  Countervailing  Duty  Protective  Order 
AntKAjmping  and  Countervaiine  Dubas;  Exctuaiona 


Regulation 
tdenliner 
Number 


0625-AA43 
0625-AA44 


International  Trade  Administration — Final  Rule  Stage 


Sequence 
Nu»T<»er 


736 
737 


TWa 


Antidumping  Oulias:  Countervailing  Duties 
Short  Supply  Procedures  tar  fTA  


Regulation 
Identitier 
Number 


0625-AA32 
0625-AA34 


Bureau  of  Export  Administration— Final  Rule  Stage 


738 
739 
740 
741 
742 


Defense  Prioritlas  and  AOocaltons  System  (DPAS) 

Revision  ot  Foreign  Boycoll  Provisions  ot  Export  Administralion  RaoulafeQf« 

Transfer  of  Dual-Use  Hems  From  U.S.  Munitions  List  to  the  Commerce  Conkol  IM 

Exports  to  Iran;  Revision  of  Foreign  Policy  Controls  ._ 

SimpMicalion  of  tt»  Export  Administration  Regulations  (Rag  Pl«t  Satv  Ma.  20)  . 


0694-AA02 
0694-AA11 
0694-AA52 
0694- AA62 
0694-AA67 


Bureau  of  Export  Administratior) — Final  Rule  Stage  (Continued) 


SaQuerKe 
Number 


743 

744 
745 
746 
747 

748 
749 
750 
751 
752 
753 
754 

755 


T«e 


Equipment  Related  to  the  Production  of  Chemical  Weapons  and  Warfare  Agents.  Microorgarasms  and  Toxins:  Re- 
visions to  Australia  Group  Members  -.: _ 

Exports  of  Certain  California  Crude  Oil , 

Revisions  to  the  Export  Administration  Regulations;  Corrections  and  Clarifications  

Implementation  of  the  Cuba  Denvxa-acy  Act ^^. 

Revisions  to  the  Export  Administration  Regulations:  Exports  of  Sample  Shipments  and  Mixtures  Containing  Chemi- 
cal Weapons  Precursors 

Revisions  to  Cortrols  on  Missile  Technology  Items  in  Cooperation  With  the  Missile  Technology  Control  Regime 

Revisior^  to  Controls  on  Items  of  Nuclear  Proliferation  Concern  in  Cooperation  With  the  tMuclear  Sufspliers  Group  . 

Additional  Unmandated  Restrictions  on  Reexports  to  Libya  „ „ 

Commerce  Control  List;  Revisions  and  Clarifications  to  the  Export  Administration  Regul^ions.  Advisory  Opinions  .. 

Offsets  in  Military  Exports  _ _ 

Revisions  to  the  EAR  To  Implement  the  United  Nations  Embargo  on  Arms  and  Related  Material  to  Rwarxla 

Exports  to  Taiwan:  Expansion  of  Import  CertiUcate/Delivery  Verification  (IC/DV)  Procedure,  Shorter  Processing 
Time  Frames  arxl  General  License  GCG „ 

Effect  of  Imported  Articles  on  the  National  Security _ 


Regulallon 
klantifiar 
Nuntwr 


0694-AA69 
0694-AA70 
0694-AA72 
0694-AA77 

0694-AA78 
0694-AA84 
0694-AA85 
0694-AA87 
0694-AA89 
0694-AA91 
0694-AA98 

0694-ABOO 
0694^AB01 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Bureau  of  Export  Administration — Completed  Actions 


SequerK:e 
Numtier 


756 
757 

758 
759 
760 
761 

762 
763 

764 
765 

766 
767 
768 


Title 


Commerce  Control  List;  Items  Controled  lor  Nuclear  Nonproliferation  Reasons  

Revisions  to  the  Export  Administration  Fleguiator^  Transfers  of  Techrwiogy  to  Foreign  Nationals  in  the  United 
States „ _ „ 


Revisions  to  the  Export  Administration  f^egutertions;  Clarifications;  Savings  Clause 

Revisions  to  the  Export  Administration  Regulations:  General  License  GCG  and  Editorial  Clarificaliorw _ 

Revisions  and  Clarifications  to  the  Export  Administration  Regulations;  Exports  to  Vesse's  and  Aircraft „ 

Exports  to  Argentina:  Estat>lishment  of  In^port  Certificate/Delivery  Verification  (IC/DV)  Procedure,  Shorter  Process- 
ing Time  Frames  and  General  License  GCG _ _ 

Exports  to  Intematiorud  Waters ..... 

Commerce  Control  List  Revisions  and  Clarifications  to  the  Export  Administration  Regulations;  Fingerprint  Equip- 
ment arxl  Reexport  Policy  for  the  PRO „ 

Electronic  Submissions  of  Validated  License  Applications 

Changes  in  Categories  3,  4,  and  5  of  the  Commerce  Control  List  Based  on  COCOM  Review;  Expansion  of  Favor- 
atjle  Consideration  Treatment;  Etc  „ 

Exports  to  South  Africa;  Revision  of  Foreign  Policy  Controls  „ „ „ 

Estat>lishment  of  New  General  License  for  Shipments  to  Country  Groups  QWY  and  the  People's  Republic  of  China 

Exports  to  South  Africa;  Removal  or  Foreign  Policy  Controls _ _ 


Regulalion 
Identifier 
Number 


0694-AA66 

0694-AA71 
0694-AA73 
0694-AA74 
0694-AA75 

0694-AA79 
0694-AA80 

0694-AA81 
0694-AA82 

0694-AA83 
0694-AA86 
0694-AAg7 
0694-AA9g 


National  Institute  of  Standards  &  Tecfinoiogy — Proposed  Rule  Stage 


769 
770 
771 
772 
773 
774 
775 
776 
777 
778 


FIPS  for  POSIX  System  Administration 

FIPS  for  IRDS  Export/Import  File  Fonnat 

Revision  of  FIPS  177,  Initial  Graphics  Exchange  Specification  (IGES)  

nPS  for  Building  GrourxJing  arxl  Borxling  Requirements  for  Telecommunications 

Proposed  Revision  of  FIPS  146-1.  Government  Open  Systems  Interconnection  Profile  (GOSIP)  

Proposed  Revision  of  FIPS  119.  Ada  Programming  Language  

Revision  of  FIPS  125-1,  MUMPS  (Massachusetts  General  Hospital  Utility  Multi-Programnvng  SyslenQ 

Proposed  FIPS  for  Information  Retrieval  in  the  Gover-iment  Information  Locator  Service  (GILS) 

Proposed  Revision  of  FIPS  21-3,  COBOL _ „ _ „ 

Revision  of  FIPS  180.  Secure  Hash  Standard  - .»_ 


0693-AA71 
0693-AA76 
0693-AB13 
0693-AB23 
0693-AB24 
0693-AB25 
06g3-AB26 
0693-AB29 
0693-AB32 
0693-AB33 


UMI 
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National  Institute  of  Standards  &  Technology— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


779 
780 


Trtle 


FIPS  tor  Cryptographic  Service  Calls 

Propoeed  Revieion  o«  FIPS  179.  Qovemment  Networfc  Managemer*  Profite  <GNMI>) 


Regulation 
Identifier 
Number 


0693-AB34 
0693-AB35 


National  Institute  of  Standards  &  Technology— Final  Rule  Stage 


Sequerwe 

Number 


781 

782 
783 
784 
785 
786 
787 
788 


Til* 


FIPS  tor  Portabit  Operating  System  Interlace  (POSIX)— Part  2:  She!  and  Utilities  

Fastener  Quality  

Second  Solicitation  of  Comments  on  Proposed  FIPS  tor  Standard  Security  liiifcriniiiiiii'ti^ 

Proposed  FIPS  for  OOA  Raster  DAP  

Proposed  FIPS  for  Administration  Standards  lor  tfie  Telecommunications  Infrastructure  of  Federal  B*ikJinas 

Revision  o«  FIPS  172.  VHSIC  Hardware  Descnption  t.anguage  (VHOL) 

FIPS  lor  SQL  Environments „ !!!ZZ]Z! ' 

Proposed  Revision  ol  FIPS  153.  Programmer's  Hienirohical  intewict^eGJaphiCT 


Regulation 

Identifier 
Number 


0693- AA70 
0693- AA90 
0693- AA99 
0693-AB12 
0693-AB14 
0693-AB22 
0693-AB28 
0693-AB30 


National  Institute  of  Standards  &  Technology— Completed  Actions 


Sequence 
Number 


789 
790 

791 
792 
793 
794 
795 
796 


TWa 


FIPS  186.  Digital  Signature  Standard  (DSS) 

Approval  o(  WitfKJrawal  of  FIPS  71.  Advanced  Data  Communication  Cort^ol  Pri^i^^ures  (ADCCP)  ar^ 

Guideline  for  Implementing  ADCCP  

FIPS  for  Standard  Page  Description  Language ~I1.II™«IZZZ!!...."I."!I."!!."!!!!!."."!!.'1"I!™'" 

Natiorul  Voluntary  Laboratory  Accreditation  Program „  "^"  

Natior^l  Voluntary  Conformity  Assessment  Systems  Evaluation „ ...!!!..! 

FIPS  173.  Spatial  Data  Transfer  Standard  (SDTS)  -ZZZZIIZIZZZ.."!!!!! " 

FIPS  lor  Open  Document  Architecture  (ODA).  Interchange  Format.  Larijiige.aiil' A^^^t^p^fi^' 

Manufacturing  Technology  Centers 


Regulation 
Identifier 
Number 


0693- AA86 

0693-AA98 
0693-AB03 
0693-AB15 
0693-AB17 
0693-AB18 
0693-AB21 
0693-AB27 


797 
798 
799 
800 

801 
802 
803 


National  Oceanic  and  Atmospheric  Administration— Prerule  Stage 


Use  in  Enforcement  Proceedings  of  Information  Collected  by  Voluntary  Fishery  Data  Collectors 

Prescription  of  Fishways  Under  Section  18  ol  the  Federal  Power  Act  

New  Dealer  Reporting  Form  for  Large  Pelagtcs _ !!!ZZ! 

Amendment  1  to  the  Fishery  Management  Plan  for  Atlantic  Coast  Red  Drum  ""Z1"!!!Z!!!."! . 

Proposed  Regulations  lor  the  Key  Largo  National  Manne  Sanctuary ~'I'"Z''"Z 

Proposed  Regulations  for  the  Looe  Key  National  Manne  Sanctuary 

Regional  Marine  Research  Program 


0648-AE40 
0648-AG53 
0648-AG76 
0648-AG86 
0648-AA33 
0648-AB64 
0648-AF20 


Sequence 
Number 


804 
805 

806 
807 
808 


National  Oceanic  and  Atnwspheric  Administration— Proposed  Rule  Stage 


Title 


Scientific  Research— Domestic  and  Foreign  Fishing 

Procedure  for  Setting  Quotas  on  Removal  of  Attanlic  Bottlenose  DoiphinsFrw'the^W^^^^^^ 

and  Fkyidas  East  Coast  

US.  General  Standards  lor  Grades  of  Finfish  Products  ~1!ZZZZ.Z™Z1Z 

Fishery  Management  Plan  lor  the  Queen  Conch  Fishery  ot  Puerto  Rtoand'ttiuS-viSn^^^^^ 

Certificate  o*  Legal  Origin  lor  AnadronxHJS  Fish  Products  "" 


Regulation 
Identifier 
Number 


0648-AC61 

0648-AD39 
0648-AD53 
0648-AD91 
0648-AD93 


UMI 
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Number 


809 
810 
811 

812 
SI  3 

814 
815 
816 
817 
818 

819 

820 

821 
822 
823 
824 
825 

826 

827 
828 

829 

830 
831 
832 
833 
834 
835 
636 
837 
838 

639 

840 
841 
842 
643 
844 

845 
646 
847 
848 

649 
850 
851 
652 

653 

654 
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National  Oceanic  and  Atmospheric  Administration — Proposed  Rule  Stage  (Continued) 


TiHa 


Secretarial  Amendment  to  the  FMP  tor  Atlantic  Swordfish 

General  Provisions  for  Domestic  Fisheries 

Fishery  Management  Plan  for  Corals  and  Associated  Plants  and  Invertebrates  for  Puerto  Rico  and  the  U.S.  Virgin 

IsiarKis „. „-.-„■■„-„„ ...,.,.... ^_„.___„„ 

Fishery  Management  Plan  for  Atlantic  Herring . 

Amendment  7  to  the  Fishery  Management  Plan  for  ttie  Snapper-Grouper  F'ehery  of  the  South  Atiamic  

Sea  Turtle  Monitoring  arxJ  Conservation  Measures  for  IMonshrinp  Fisheries 

Regulatory  Amendment  on  Interactive  Conrvnunications  in  the  GroundTish  Fisheries  of  ttie  GOA  and  BSAI 

Amendment  21 B  to  the  FMP  for  ttie  Groundfish  Fishery  of  the  Bering  Sea  and  Aleutian  Islands 

Amendment  5  to  the  Fishery  Management  Plan  for  Atlantic  Mackerel.  Squid,  and  Butterfish  

Amendment  21 A  to  the  FMP  for  the  Groundfish  Fishery  of  the  Bering  Sea  and  Aleutian  Islands  To  Prohibit  Bottom 

Trawling  Adjacent  to  ttie  Pribitof  Islands  _ „ ^ „ 

Proposed  Rule  To  Require  Certain  Fish  From  Mexico  To  Retain  Heads  and  Tais  Intact  in  Order  To  Protect  the 

Endangered  Totoaba _ „ _ 

Amendment  4  to  the  Fishery  Management  Plan  for  the  Spiny  Lot>ster  Fishery  of  the  Gulf  c*  Mexico  and  South  At- 
lantic   „ _ 

Regulatory  Amendment  Implementeig  Groundfisit  Gear  Changes  in  the  Pacific  Coast  Groundfish  Rshery 

Amendment  9  to  ttie  FMP  lor  Atlantic  Surf  Clams  and  Ocean  Ouatiogs „ 

Taking  of  Marine  Mammals  Incidental  to  Fisheries-Relied  Research „ 

Regulatory  Amendment— Changes  to  Directed  Fishing  Regulations  For  Groundfish  Off  of  Alaska  

Regulatory  Amendment  Regarding  Mesh  Size  in  Trawls  and  Ftock  Sole  Vessel  Incentive  Program  Standards  in 

Alaska  Groundfish  Fisheries „ _ „ 

RegiMatory  Amendment  To  Modify  Permit  Application  Requirements  for  All  Fishery  fktanagement  Plans  in  ttw 

Western  Pacific  Region  „ .' „ _ „ 

Regulatory  Amendment  To  Implement  Measures  in  the  North  Pacific  Anadromous  Slocks  Act  of  1992 

Regulatory  Amendment  To  Establish  a  Vessel  Monitoring  System  Within  ttie  Pelagic  Fisheries  of  the  Western  Pa- 
cific Region  _ 

Regulatory  Amendment  for  Other  Species  of  Reef  Fish  in  ttie  Gulf  of  Mexico— Red  Grouper.  Red  Porgy. 

Ambefjack.  and  Gag  Grouper 

Designated  Critical  Habitat.  Johnson's  Seagrass 

Screening  of  Water  Diversions  To  Protect  Sacramento  River  Winter-Run  Ctiinook  Salmon  

Fishery  Management  Plan  tor  ttie  Ntoth  Pacific  Scallop  Fistieries  „ 

Amendment  7  to  the  Fishery  Management  Plan  for  ttie  Shrimp  Fistiery  of  the  Gull  o<  Mexico .. 

Amendment  2  to  the  FMP  for  Coral  and  Coral  Reefs  of  the  Gulf  of  Mexico  and  South  Atlantic 

Fishery  Management  Plan  lor  Atlantic  Tunas ^ .^ 

Fishery  Management  Plan  for  Tileflsh  _ _ _ „ . 

Amendment  1  to  the  Fistiery  Managemertt  Plan  for  Atlantic  BHUish  „ 

Amendment  8  to  the  Pacific  Coast  Groundfish  FMP  To  Implement  Individual  Quotas  for  the  Fwed-Gear  Sat)lefish 

Fishery  (or  Regulatory  Amendnnent  for  Nontrawl  Trip  Limits)  .„ _._ 

Regulatory  Amendment  Defining  Harvesting  Capacity  Unit  and  Management  System  Under  ttie  Western  Pacific 

Pelagics  FMP 

Foreign  Nations'  Marine  Manrunel  Program  AmendmerMs ™ 

Designation  of  Critk:al  Habitat  for  ttie  Gulf  of  Maine  Population  of  Harbor  Porpoise  

Direct  Take  of  Threatened  Salmon  by  Native  Americans  ™ 

Amendment  5  to  the  Fishery  Management  Plan  for  ttie  Stone  Crab  Fishery  of  ttie  GuB  of  Mexico 

Amendment  8  to  ttw  Fistiery  Management  Plan  tor  Coastal  Migratory  Pelagic  Resources  of  the  GuH  of  Mexico  and 

South  Atlantic 

Amendment  1  to  the  Fistiery  Management  Plan  for  the  Stvimp  Fishery  of  the  Sot^  Atlantic 

Amendment  8  to  the  Fishery  Management  Plan  for  ttie  Snapper-Grouper  Fishery  of  ttie  South  Atlar^ic  _._ 

Amendment  8  to  tfie  Fishery  Management  Plan  for  ttie  Reef  Fish  Resources  of  ttie  Gulf  of  Mexico  

Regulatory  Amendment  To  Consider  Use  of  Open  Access  arxt  Limited  Entry  Gear  on  ttie  Same  Tnp  for  ttie  Pacrfic 

Coast  Groundfish  Fistiery  __ „ „ _ „ 

Regulatory  Amerxjment  to  Require  Accurate  Weigtit  Measurements  for  Alaska  Groundfish  Harvests  

Taking  and  Importing  of  Marine  Mammals:  Tuna  Purse  Seine  Vessel  Observer  Expenses  _ 

General  Provisions;  Endangered  Fish  or  Widlife;  Threatened  Fish  and  Witolife;  Sea  Turtle  Conservation  kileesures 
Fishery  Management  Plan  Amendment  To  Altow  Processing  of  Ntonindividual  Fishing  Quota  Species  on  Vessels 

and  Disaltow  Catoher  Vessel  Halitxit  IFQ  Use  on  Reezer  Vessels 

Definition  of  "Intermediary  Natwn" 

Designated  Critical  Habitat;  Deer  Creek  Summer  Steeltiead 


Regulation 
toentifier 
Number 


0648-AE09 
0648-AE39 

0648-AE47 
0648-AE50 
0648-AE52 
0648-AE54 
0648-AE78 
0648-AE97 
0648-AF01 

0648-AF02 

0648-AF32 

0648-AF37 
0648-AF38 
0648-AF41 
0648-AF50 
0648-AF53 

0648-AF57 

0648- AF62 
0648-AF69 

0648-AF77 

0648-AF78 
0648-AF79 
0648-AF80 
0648-AF81 
0648-AF83 
0648-AF85 
0648- AF86 
0648-AF87 
0648-AF88 

0648-AF90 

0648-AG04 
0648-AG05 
0648-AG06 
0648-AG15 
0648-AG23 

0648-AG25 
0648-AG26 
0648-AG27 
0648-AG29 

0646-AG30 
0648-AG32 
0648-AG35 
0648-AG38 

0648-AG41 
0648-AG42 
0648-AG44 
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Sequence 
Number 


855 
856 

857 
858 
859 
860 

861 
862 
863 
864 
865 
866 

867 
868 

869 
87C 
871 
872 

873 

874 

875 
876 
877 
878 
879 

880 
681 
882 
883 

884 

865 
886 

887 

888 

889 
890 
891 
892 
893 
694 
895 
896 

897 
698 
899 


National  Oceanic  and  Atmosphenc  Administration— Proposed  Rule  Stage  (Continued) 


Trtte 


Reguiakyy  Amendment  to  the  Indh/tdual  Fishing  Quota  Program  for  Groundfish  off  Alaska 

General  Provistone  tor  Domestic  Fisheries— Standard  Definitions/  Guideiines  for  Council  Operations/Admin^tration' 

Oslh.  voting,  compensation,  insurance,  unused  leave  

Designated  Critical  Habitat:  Paafic  Steelhead „ , 

Designated  Critical  Habrtat;  Attantic  Salmon  -™™""™."!."!!1"."!."."!!."Z."!!!!! 

Regulatory  Amendment  To  Change  Recordkeeping  and  Reporting  Requirements  In  Alaska  Groundfeh  Rsheiies  "!! 
Take  o<  Marine  Mammals  by  the  U.S.  Navy  Incidental  to  Military  Activities  in  the  South  Atlantic  ol  the  United 

States 

Designated  Cntk:al  HsbKat;  Pacilto  Coho  Salmon  ....„ZI."!!....!!Z!"." III!!!!."!!."."""!."        " 

Designated  Critical  Habitat.  Pacific  Coho  Salmon ...""!!!!. !!!!!  7.  

Designated  Crttteal  Habitat;  Umpqua  River  Sea-Run  Cutthroat  Trout  ZZ!!."!!!!!.!!!."..ZZ!!!!!.™"" 

Regulation  to  ProvWe  Disaster  Relief  to  West  Coast  Salmon  Fisheries Z."."!!l.".l."!!!"!."l"."."Z.l.."."!." 

Proposed  List  of  Fisheries  as  Authorized  by  Public  Law  103-238  !..."""!""!™!."."!"!Z"" 

Proposed  Rule  to  Authonze  the  Incidental  Taking  ol  Manne  Mammals  During  Commercial  Fishii«  (derations  as 

Directed  by  Public  Law  103-238 

Proposed  Rule  to  Authorize  Lethal  Takings  of  Marine  Mammals  by  State  Authorities"!!!!!""""!"!"!!.""""!"."."!."!."." 
Proposed  Ruie  to  Amend  Marine  Mammal  Regulations  to  Authonze  Incidental  Tailings  of  Marine  Mammals  by  Htef! 

assmenl  as  Authorized  by  Public  Law  103-238  

Regulatory  Amendment  To  Impose  Restrictwns  on  Fishing  Black  Rocklish  Off  Oregon"!!!!!!!!!!!!!!!!!!!."!!!!!!!!!!!!!!!!!!!!!!!! 
Regulatory  Amendment  to  Modify  the  Sablefish  NonTrawl  Regular  Season  in  the  Pacific  Coast  Groundfish  Fishery 

Regulatory  Amendment  for  Managing  Pelagic  Fisheries  by  U.S.  Vessels  Beyond  EE2  throughout  Pacific 

Amendment  3  to  the  Fishery  Management  Plan  for  the  Reef  Fish  Fishery  of  Puerto  Rico  and  the  U  S  Virgin  Is- 
lands   

Amendment  1  to  the  Fishery  Management  Plan  tor  Corals  and  Reef-Associated  Plants  and  Invertebiatwtor  Puer! 

to  Rico  and  the  U.S.  Virgin  Islands  „ „ 

Regulatory  Amen(*nent  to  Establish  Addittonai  Special  ManagiMnenl  Zones  li^  Reef  "Fishcoro^ 

agentent  in  the  Guff  of  Mexteo  

Generic  Fishery  Management  Plan  Amendment  for  the  Definition  of  Traps  in  the  Gulf  of  Mexico !!!!!!!!!!!!!!!!!!!!!!!!! 

Regulatory  Amendment  To  Establish  The  Benng  Sea  And  Aleutian  Islands  "A"  Season  Framework  .!!!!!!!!!!!!!!! 

Regulatory  Amendment  For  Grid  Sorting „ ; 

Regulatory  Amendment  For  The  Gulf  Of  Alaska  Seamount  Fisheries  !!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!Z!!!ZZ"!!!!! 
Regulatory  Amendment  For  Bering  Sea  And  Aleutian  Islands  Area  Halibut  Noo-Trawf  Prohibited  Species  Catch 

Management  and  Jig  Gear  Exemption 

Regulatory  Amendment  To  Clarity  Cfitena  And  Format  For  Community  Devetoprnert  Plan  Amwid^^ 

Regulatory  Amendment  AUowtng  Earty  IndK/iduai  Fishing  Quota  Fishing  in  the  Aleutian  Islands  Area  

Regulatory  Amendment  Codifying  the  Community  Devetopnoent  Quota  Condensation  Formula !!!* 

Fishery  Management  Plan  Amendment  to  Altow  One-Time  Trade  of  Groundfish  Quota  Shares  Between  Gulf  of 

Alaska  and  Bering  Sea  and  Aleutian  Islands  Areas  

Fishery  Management  Plan  Amendment  To  Supersede  Inshore/Offshora  Altocation  Program  ior"tt^^ 

Aleutian  Island  Poltock  and  the  Gulf  of  Alaska  Poltock  and  Pacific  Cod !!. 

1995  Catoh  Sharing  Plan  and  Conservation  Measures  tor  Pacific  Halibut  

Fishery  Management  Plan  Amendment  to  Increase  Personal/Vessel  Use  Limits  In  Individual  Fis»iinji"Qijoto  Rsh! 

eries  

Amendment  26  To  The  FMP  tor  the  Groundfish  Fishery  Of  The  Bering  Seti  And  ^eiiiian  istarids  ^id  >^^ 
29  to  the  FMP  For  The  Groundfish  Fishery  ol  the  Gulf  Of  Alaska 

Taking  and  Importing  of  Marine  Mammals:  Proposed  Rule  Prohibiting  U.S.  citize(w"Fwi "Endreii^  Nterir^^ 
mals  Dunng  Tuna  Fishing  Operations  

Fishery  Management  Plan  for  Scup  North  of  Cape  Hatteras !!!!!!!!!1!!.!!!!!!!!!!!!!!!!.!!!!!!! 

Fisnery  Management  Plan  For  Black  Sea  Bass  North  Of  Cape  Hatteras  !!!!!!!!!!!!!!!!!!.!!!!!!!!!!!!!!!!!!1!!!Z.!!1"!!!! " 

Regulatory  Amendment  For  Multipto  "A"  Pacific  Groundfish  Limited  Entry  Permits  Per  Vessel  I.!..!!."!"?      !!Z 

Atlantic  Shark  Fishery  Quota  Adjustment  " ^ 

Proposed  Designation  of  Cntteal  Habitat  for  the  Mid-Cotombia  River  siiiiiiner  Ctiiriook  si^ 

Proposed  Dasignattoii  of  Cntkatf  Habrtat  for  Puget  Sound  Salmon  Stocks  „  " 

Regulattons  Governing  Processed  Fishery  Products  !* 

Proposed  Rule  to  Establish  GuktoNnes  lor  Nonlethalty  Deterring  Marine  Maiiimate  Fii^  Endangerina  pii^ 
Safety  or  Damaging  Public  or  Private  Property  

Regulatory  Amendment  to  Facilitate  Momioring  and  Entorcamenl  in  the  Pacific  Coast  Groundfish  Fiiiv 

Proposed  Regulattona  tor  the  Fagatsis  Bay  Naltonal  Marine  Sanctuary Z" 

Proposed  Regulattons  for  the  Channel  Islands  National  Manne  Sanctuary  !!!.!!!!!!!!!!!!!!!!!!!.!!!.!!!!!!!!....! 


Regulatton 
ktontifier 
Number 


0648-AG45 

0648-AG46 
0648-AG49 
0648-AG50 
0648-AG54 

0648-AG55 
0648-AG56 
0648-AG57 
0648-AG58 
0648-AG75 
0648-AG77 

0646-AG78 
064&-AG79 

0648-AG80 
0648-AG81 
0648-AG82 
0648-AG85 

0648-AG87 

0648-AG88 

0648-AG89 
0648-AG90 
0648-AG92 
0648-AG93 
0648-AG94 

0648-AG95 
0648-AG96 
0648-AG97 
064&-AG98 

0648-AG99 

0648-AHOO 
0648-AH01 

0648-AH02 

0648-AH03 

0648-AH04 
064&-AH05 
0648-AH06 
0648-AH07 
0648-AH09 
0648-AH10 
0648-AH11 
0648-AH18 

0648-AH19 
0648-AH21 
0648-AA74 
0648-AC03 


DOC 


National  Oceanic  and  Atmospheric  Administration— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


900 
901 
902 
903 
904 
905 
906 
907 
908 
909 
910 


Tide 


Proposed  Regulations  for  the  Gulf  of  ttie  Farallones  Nattonal  Marine  Sanctuary  

The  Monitor  Nattonal  Marine  Sanctuary  

Proposed  Regulations  for  the  htorthwest  Straits  Nattonal  Marine  Sanctuary 

Proposed  Regulattons  for  ttie  f^torfolk  Canyon  National  Marine  Sanctuary  „ 

Proposed  Regulattons  for  the  Ftorida  Keys  National  Marine  Sanctuary  (Reg  Plan  Saq.  No.  21) 

Thunder  Bay  Natiortal  Marine  Sanctuary 

Gray's  Reef  Nattonal  Marine  Sanctuary 

National  Marine  Sanctuary.  Program,  Site  Evaluation  List 

Licensing  of  Private  Remote-Sensing  Space  Systems 

Natural  Resource  Damage  Assessment  and  Restoratton  Regulattons  (Reg  Plan  Saq.  No.  22)  .. 
National  Weather  Servtoe  Modernization  Criteria 


Regulatton 
identifier 
Number 


0648-AC05 
0648-AC78 
0648-AC91 
0648-AC92 
0648-AD85 
0648-AE41 
0648-AE42 
0648-AF23 
0648-AC64 
0648-AE13 
0648-AF72 


References  in  tx>klface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

National  Oceanic  and  Atmospheric  Administration — Final  Rule  Stage 


Sequence 

Number 


911 

912 
913 
914 
915 
916 

917 
918 
919 
920 
921 

922 
923 
924 
925 

926 

927 
928 
929 
930 
931 
932 
933 
934 
935 
936 
937 
938 

939 
940 

941 

942 
943 


Title 


Processed  Fishery  Products,  Processed  Products  Thereof  &  Certain  Other  Processed  Food  Products:  U.S.  Stand- 
ards for  Grades  ol  Frozen  Fish  Btocks  &  Products  Made  Thereftwn.  Ete „ 

U.S.  General  Standards  for  Grades  of  Shrimp 

Endangered  Fish  and  WlkJIife;  Approaching  Humpback  Whales  in  Hawaiian  Waters 

Fishermen's  Protective  Act . 

Performance  Standards  for  Tur«  Vessel  Operators 

Revised  Regulattons  Governing  Pemriits  for  ttie  Taking,  Importing  and  Exporting  of  Protected  Species  for  Sctontific 
Research  arxl  Put)lic  Display _ „ 

Secretarial  Fishery  Management  Plan  for  Sharks  of  the  Atlantic  Ocean „ 

Regulations  Governing  the  Take  of  Dolphins  Incidental  to  Removir>g  Oil  and  Gas  Ptattonns  in  the  Gulf  of  Mexkx)  .. 

Regulatory  Amendment — U.S.  ftotionals  Fishing  in  Russian  Fisheries  „ 

U.S.  Standards  for  Grades  ol  Frozen  Fish  Porttons  ..... - 

Regulatory  Amendment  To  Implement  Permit  Reporting,  and  Recordkeeping  and  Ot>server  Requirements  for 
Processing  Vessels  Over  125  Feet  and  Their  Catcher  Vessels;  Pacific  Coast  Groundfish 

U.S.  Standards  for  Grades  of  Whote  or  Dressed  Fish  

U.S.  Standards  for  Grades  of  North  American  Freshwater  Catfish  and  Products  Made  Therefrom „ 

U.S.  Standards  for  Grades  ol  Fish  FiUets , 

Amendment  35  to  the  FMP  for  Groundfish  of  the  GOA  and  Amendment  31  to  the  FMP  for  Groundfish  of  the  BSAI 
to  revise  IFQ  transfer  Provistons 

Taking  arxj  Importing  of  Marine  Mammals;  Dolphin  Mortality  Limits  Durir>g  Purse  Seir>e  Sets  on  Marine  Mammals 
in  the  Eastern  Tropical  Pacific 

Taking  arxl  Importing  of  Marine  Mammals;  "Dolphin-Safe"  Tuna  Labeling 

Fishing  Vessel  Capital  Construction  Fund  Procedures — Eligitwlity  for  Safety  Improvements 

Amendment  To  Enhance  Data  on  Bycatch  and  Estatilish  a  Pitot  Program  for  Donatton  of  Atlantto  Swordfish  

Fishing  Vessel  Ot>ligatton  Guarantee  Program 

Regulatory  Amendment  To  Require  Bluefin  Tuna  Statisttoal  Documents 

Amendment  8  to  the  Fishery  Management  Plan  for  Crustacean  Fisheries  of  the  Western  Pacific  Regton 

Regulatory  Amendment  to  Impose  Trip  Lirrrts  on  Commercial  Catches  of  AtlantK  Sharks . . 

Regulatory  Ac^ustments  to  1994-1995  Atlantic  Tuna  Fisheries 

Financial  Disctosure  of  Fishery  Management  Council  Nominees,  Memtiers,  and  Executive  Directors 

Regulatory  Amendnnent  Designating  "Routine"  Trip  Limits  in  the  Pacific  Coast  Groundfish  Fishery  

Taking  and  Importing  of  Marine  Mammals:  Prohibitton  on  Setting  on  Any  Northeastern  Offshore  Spotted  Dolphin  ... 

Taking  and  Importing  of  Marine  Mammals;  Taking  of  Marine  Mammals  Under  the  ATA  Permit  After  February  28, 
1994  

Sea  Turtte  Cortservatton  Measures;  Sectton  10  InckJental  Take  Permits;  Final  Rule  

Ftotation  Devtoes  in  Bottom-Opening,  Single-Grid  Turtte  Excluder  Devtoes  in  the  Southeastern  United  States 

Final  Notce  of  Changes  in  the  Management  Regimes  for  Atlantic  Migratory  King  and  Spanish  Mackerel  and  Gulf 
Group  of  King  Mackerel 

General  Authorization  tor  Scientific  Research  Involving  Level  B  Harassment 

Final  RegulatiofW  for  tfie  Steltwagen  Bank  Nattonal  Marine  Sanctuary 


Regulatkxi 
Identifier 
Numt>er 


0648-AA46 
0648-AA47 
0648-AB79 
0648-AC73 
0648-AD03 

0648-AD11 
0648-AD12 
0648-AD25 
0648-AD29 
0648-AD92 

0648-AE01 
064&-AE69 
0648-AE70 
0648-AE71 

0648-AE79 

0648-AF07 
0648-AF08 
0648-AF22 
0646-AF42 
0648-AF48 
0648-AF74 
0648-AF82 
0648-AG02 
0648-AG14 
0648-AG16 
0648-AG31 
0648-AG33 

0648-AG36 
0648-AG37 
0648-AG71 

0648-AH17 
0648-AH20 
0648-AC94 


UMI 
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944 
945 

946 
947 


National  Oceanic  and  Atmospheric  Administratior>— Final  Rule  Stage  (Continued) 


Imptementefion  of  Coastal  Zone  Management  Act  Appeal  Fees  _ _ 

Techpcal  Conforming  Changes  to  Existing  NOAA  Regulations  To  Implement  1990  Reauthorization  oJttieCo^^ 

Zone  Management  Act  ««««» 

Ovil  Procedure  Regulations „ , I„".."ZZ1"!1." 

NOAA  Climate  and  Global  Change  Program— Proposal  Submission  Guidefin^ 


Regulation 
Identifier 
Number 


064a-AD83 

0648-AE11 
0648-AF96 
0648-AG51 


National  Oceanic  and  Atmospheric  Administration— Completed  Actions 


Sequence 
Number 


948 

949 
950 

951 
952 
953 

954 
9oo 

956 
957 
958 
969 
960 
961 

962 
963 

964 

965 

966 

967 
968 

969 

970 
971 
972 

973 

974 

975 

976 

977 
978 
979 
980 
981 
96? 
963 


Tm 


RegUatory  Amendment— Standard  Product  Recovery  Rates  for  Alaska  QroundHsh , 

Regulatory  Amendments  to  Implement  the  North  Pacific  Fisheries  Research  Plan        "" 

Amendment  11  to  the  FMP  for  Commercial  and  Recreational  Salmon  Fisheries  off  oic^'oVwashTr^t'ol^'' Or- 
egon, and  California 

Amendment  7  to  the  Fishery  Management  Plan  lor  the  Pelagic  Fisheries  of  the  Western  P^fic  Region 

Amendment  6  to  the  Fishery  Management  Plan  for  the  Snapper-Grouper  Fishery  of  the  South  Atlantic 

>.T^«iV°  ^^**^  •"  ^^'  <5^o*^"*«^'  Amendment  28  to  the  FMP  for  GOA  Groundfish.  and  Amendin^ni 

4  to  the  FMP  for  the  Commercial  King  and  Tanner  Crab  Fisheries  in  the  BSAI „ 

Regulatory  Amendment  To  Revise  Rec)uirenr>ents  lor  Reporting  arxl  Recordkeeping  .." ~ 

Amendment  7  to  the  Fishery  Management  Plan  for  Coastal  Migratory  Pelagic  Resources  of  the  cijif  of  Meiioo"^ 
South  Atlantic 

Designated  Cntical  Habitat;  Nothem  Right  Whale --1-II.IZI1."..I."™!Z."."...~"!"."!]!!" 

Amendnwnt  25  to  the  Fishery  Management  Plan  for  the  Groundfish  Rsh€r7crf'the"Berii^"g  S^  ai^Ai^ui^ 

Regutetory  Amendment-Northeast  Region  General  FIshenes  Penrtt  and  Reportrng  Procedures 

Amerx>nent  5  to  the  FMP  for  American  Lobster  " 

Re^^jJatory  Arrwndmenf  to  the  Domestic  Groundfish  Observer  Program  I"".'"""""1".""""I""  ". 

^^^V^'^™**''^''  ^*easures  for  Commercial.  Recreational,  and  Treaty  Indian  Salmon  pisheri^  off »»  Coarts  ci 

WMhinglon,  Oragon,  and  California  

RcguMory  Amendment  for  Atlantic  Sharks  To  Enhance  Data  Collection.  Management,  and  Eriforcemeri 

R«giMory  Aman^nt  To  Place  Restrictions  on  Vessels  and  Processors  AtfUiated  with  Donut  Hole  Operati^ 

R^JMBtory  Amanc»nent  on  Total  Weight  Measurements  Ibr  the  Bering  Sea  and  Aleutian  Islands  Area  Community 

i^veiopmont  Quota  Fisheries  

Regutetory  Amendment  To  Establish  Permit  Consolidation  Procedure*  Under  the  Pacific  Coast  (Srouiidfish  FMP 

UTMed  Entry  Program  

Amendment  7  to  the  FMP  tor  the  Reef  Fish  Resources  of  the  Gulf  ol  Mexico ^.™Z!...IZ.1™!Z!ZZ11"" 

Auom«ted  Broker  Interface  System  in  Lieu  of  the  Paper  NOAA  Form  370  for  Emiy  of  CeiiwnFi^h  Products 

Ragutetory  Amendment  To  EstabBsh  the  1994-96  Alkxation  of  Pacific  Whiting 

Irnptementttton  of  a  Mandatory  Observer  Program  for  the  Hawaii-Based  Longline  F^^iiery  (P^li^  pish^ni^rt  mi 

Western  Paciflc) 

^^ntM\Pilct  Program  To  Attow  Retention  of  Undersized  Swordfish  lor  Donation  to  Needy  1"  ..1 ~"Z 

AmenOnent  6  to  the  Fishery  Management  Plan  for  the  Summer  Flounder  Fishery  """..". 

Regulatory  Amendment  to  Modify  the  Process  for  Announcing  Annual  Quotas  Under  the  Nortiwri  Anclio^  F^hi^ 
Management  Plan ' 

DeOnlter)  o(  "»nTorr  as  ft  Pertains  to  the  Regulations  Restrictino  Exports  totiis  Uried  St^df  Yelimifiir^^ 

and  Certam  Other  Fish  and  Fish  Products _ 

"^^'^  AmenOnent  To  Clanfy  Pemiits.  Exempted  G^.  Trip  U^"ciiii^'''orAli^'tiiiiira^^ 

Heguter  Season  in  the  Pacific  Coast  Groundfish  Limited  Entry  Fishery 

OcntnUkjn  Measures  lor  Pacific  Halibut  and  1994  Calch  Sharing  Plan  .... ""Z!Z"     Z Z" 

fniplernw^no  a  Clanficaion  to  a  Portion  of  Amendment  2  to  the  Fishery  Mai^^iemeitpi^' toiv^  Su'ii^F\o»^ 

AmanAnwH  6  (SacfMrM  Amandmanf)  to  the  Rshery  Management  Plan  for  Northeast  Multispecies  Fi^w 
AmenAner*  2  to  the  Fishery  Management  Plan  for  the  Commerc;al  Kino  a      " 


,^ .  ^.  -  '  King  and  Tanner  Crab  Fisheries  _ 

ueiermmatiorB  and  Appeals  for  Linu'ed  Access  Management  of  Pacific  Halibut  and  Sablefish  In  and  Off  Alaska 

PMP  Amerx»nents  to  Raise  CDO  AHocation  Umrt  From  12  to  33  Percent 

Amenjnent  10  to  the  Fishery  Management  Plan  for  the  Reel  Fish  Resources  of  ttie  Gulf  of  Mexico  1 

Amer<»nent  9  to  the  Fishery  Management  Ran  for  the  Reel  Fish  Resources  of  the  Gulf  of  Mexico 
Taking  and  Importing  of  Manne  Mammals:  Dolphin-Sale  Requirement  for  the  U.S.  Market  as  of  June'l 


1994 


Regulation 
kjentifter 
Number 


0648-AD44 

0648- A  080 

0648-AE05 
0648-AE35 
0648-AE51 

0648-AE62 
0648-AE63 

0648-AE98 
0548-AF06 
0648-AF17 
0648-AF33 
064a-AF39 
0648-AF54 

0648- AF61 
0648-AF63 
0648-AF65 

0648- A  F65 

0648-AF76 
064d-AF64 
0648-AF92 
0648-AF95 

0648  AF97 
0648-AF99 
0648-AGOO 

0648- A  G03 

0648-AG07 

0648-AG08 
0648-AG09 

0648-AGlO 
0648-AG18 
0648-AG20 
064S-AG21 
0648-AG22 
0648-AG24 
0648-AQ28 
0648-AQ34 


DOC 


Sequence 
Numt)er 


984 
985 

986 
987 
988 

989 

990 
991 

992 
993 
994 

995 

996 

997 
998 
999 
1000 
1001 

1002 
1003 
1004 
1005 
1006 
1007 
1008 

1009 
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National  Oceanic  and  Atmospheric  Administration— Completed  Actions  (Continued) 


Title 


Regulatory  Amendment  for  Area  4B  Ha'itxit  Set-aside  and  Tnp  Linrt ; 

Regulatory  Amendment  to  Reduce  Likelihood  of  Premature  Fishery  Closures  in  the  Gulf  of  Alaska  Groundfish 
Fisheries . , ^ 

Total  Allowable  Catch  Determination  for  Atlantic  Swordfish  for  1994  

Regulatory  Amendment  To  Restrict  Use  of  Catcher  Vessel  Quota  Shares  by  Solely  Owned  Corporations  

Regulatory  Arrtendment  To  Increase  Ot)server  Coverage  in  Bering  Sea  Area  517  and  the  Catcher  Vessel  Oper- 
ational Area „ _ 

Pacific  Coast  Groundfish  Limited-Entry  Fishery:  Final  Rule  To  Extend  for  15  Days  the  Current  3-Month  Suspenskjn 
of  the  Vessel  Size  Endorsement  Requirement „ __ 

Proposed  Rule  and  Subsidence  Harvest  Estimate  for  the  1994  Fur  Seal  Harvest  on  the  Pribilof  Islands  

Short-Term  Area  Restrictions  to  Shrimping  From  Cape  Canaveral.  FL  to  the  Virginia-North  Carohna  Border  To 
Protect  Leathert>ack  Sea  Turtles 

Implementation  of  Framework  A(^ustment  1  to  the  Northeast  Multispecies  Fishery  Management  Plan 

Revision  to  Amendment  5  to  the  Northeast  Multispecies  Fishery  Management  Plan  

Emergency  Rule  To  Prohibit  the  Taking  of  Live  Rock  in  the  Exclusive  Economic  Zone  Off  the  Southern  AUantk; 
States „ 


Regulation 
Identifier 
Numt>er 


Use  of  Limited  Tow  Tinws  in  Ueu  of  Turtle  Excluder  Devices  in  a  Restricted  Area  Off  North  Carolina 

Emergerxjy  Interim  Rule  To  Limit  Chum  Salmon  Bycatch  in  the  BSAI  Management  Area  Ounng  the  1994  PoHock 
Non-roe  Season _ 

Final  Rule  To  Implement  Measures  In  Framework  1  To  The  Atlanta  Sea  ScaHop  Fishery  Management  Plan 

Framework  Adjustment  3  to  the  Northeast  Multispecies  Fishery  Management  Plan „; 

Regulatory  Amendment  to  Council  Guklelines  on  Corvluct  of  Meetings  (Voting  Procedures)  

Final  Rule  to  Implement  f^teasures  In  Framewortc  4  To  The  Northeast  Multispecies  Fishery  Management  Ran  

Emergency  Interim  Rule  To  Designate  Separate  Trawl  Fishing  Categories  in  the  GOA  and  Change  Directed  Fish- 
ing Standards 

Technical  Anwndment  of  Amendment  5  to  ttie  Multispecies  Fishery  Management  Plan 

Emergency  Intenm  Rule  For  Haddock  Protection  

Emergency  Interim  Rule  To  Protect  Small  Sea  Sgaltops .„ „ 

Emergency  Rule  To  Prohibit  The  Taking  Of  Live  Rock  In  the  Exclusive  Economic  Zone  of  the  Gulf  Of  Mexwo 

Emergency  Rule  to  Authorize  Additional  Harvest  of  ttie  Girif  Of  Alaska  Sablefish  Total  ANowable  Catch  _ 

Final  Regulations  for  the  Olympic  Coast  Nattonal  Marine  Sanctuary  

AmerxJments  to  the  National  Marine  Sanctuary  Regulations  To  Conform  Them  With  Cfianges  to  the  Marine  Pro- 
tection. Research,  and  Sanctuaries  Act  (MPRSA) 

Guidelines  for  the  Processing  of  Applications  for  Nondiscretionary  Financial  Assistance  From  NOAA 


0648-AG39 

0648-AG43 
0648-AG47 
0648-AG48 

0648-AG52 

0648-AG60 
0648-AG61 

064&-AG62 
0648-AG64 
0648-AG66 

0648-AG68 
0648-AQ69 

0648-AG72 
0648-AG83 
0648-AG84 
0648-AG91 
0648-AH08 

0648-AH12 
0648-AH13 
0648-AH14 
0648-AH15 
0648-AH16 
0648-AH22 
0648-AC93 

0648-AF75 
0648-AF59 


National  Telecommunications  and  Information  Administration — Prerule  Stage 


National  Telecommunications  and  Information  Administration — Proposed  Rule  Stage 


National  Telecommui  ncations  and  Information  Administration — Final  Rule  Stage 

Sequence 
Number 

Title 

Regulation 
Identifier 
Numtier 

1012 
1013 

Transfer  of  Spectrum  From  the  Federal  Government  to  the  FCC  „ 

Requiring  Proof  of  Compliance  with  FCC  Lrcensing  Requirements  

0660-AA05 
0660-AA08 
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Sequenc* 

Numtor 


1014 
1015 
1016 


Scquerve 
Number 


1017 
1018 
1019 
1020 
1021 
1022 
1023 
1024 
1025 
1026 


Patent  and  Trademark  Office — Prerule  Stage 


Title 


Sequence 
Numtwr 


1028 
1029 
1030 
1031 


Sequence 
Numt>er 


1032 
1033 


Pitent  Application  Electronic  Submission  Rules 

Revision  of  Patent  end  Tradeniarh  Fees  

Earty  Publicabon  of  Patent  Applications  


Regulation 

Ictentifief 
Numtwf 


0651-AASO 
0651-AA74 
0651-AA75 


Patent  arxJ  Trademark  Office— Proposed  Rule  Stage 


Trtte 


Sequence 
Number 


1004 
1035 


Tiademaffc  ProoecAjres _ —...„..._ „ 

Patent  Term  Extension  Application  Requirements .- .„ 

Changes  in  Computer  Program  Listings  Filed  m  Patent  Applicatiocw 

Procedures  for  Amendlrw  Patent  Applications  _    . 

Changes  m  Patent  and  Trademarfc  Assignment  Practice ^ 

Cross  Appeals  m  PTO  DisciplSr^ery  Proceedings 

Estat>itshing  Prior  Invention  To  Overcome  Cited  Patent  _ ,' 

Changes  to  Mairing  Procedures  „ 

Changes  to  Patent  Interference  Procedural  Rules  .....Z. 

Changes  m  Reqmrementa  tor  Addressing  Trademaifc  Appicattone  and  Tradenwfc-Related  Papers 


Regulation 
Identifier 
Number 


0651-AA46 
0651-AA52 
0651-AA58 
0651-AA62 
0651-AA64 
0651 -A  A65 
0651-AA67 
0651-AA70 
0651-AA71 
06S1-AA73 


Patent  and  Trademark  Office— Final  Rule  Stage 


Patent  and  Trademark  Office— Completed  Actions 


Title 


Patent  Interference  Practice „ „... 

Patent  Interference  Practice;  PatentabUrty  of  Claims „... 

Revision  of  Patent  and  Trademark  Fees  _... 

Revwon  of  Certain  Patent  and  Trademark  Automation  Fees 


Regulation 
Identifier 
Number 


0651-AA53 
0651 -AASe 
0651-AA68 
0651-AA68 


Technok>gy  Administration — Preriile  Stage 


Title 


Pfonrotion  of  Private  Sector  industrial  Technology  Partnerships  

Rights  to  lnventK)ns  Made  by  Nonprofit  Organizations  and  Small  Business  Firms  Under  Government  Grants  Corv 
tracts  and  Cooperative  Agreements  


Regulation 
Identifier 
Number 


0692-AA13 
0e92-AAl4 


Technology  Administration — Proposed  Rule  Stage 


Title 


Licensing  cl  Govemrr^ent-Owned  Inventions  _ 

AdmiPistratKwi  o«  a  Unifomri  Patent  Policy  With  Respect  lo  Domestic  Rights  id  lrNentior«  Made  kw  Goi^^ 
Employees  _ „„ 


Regulation 
Identifier 
Numbef 


0692-AA04 
0682-AAOt> 


United  States  Travel  and  Tourism  Adnwiistration— Final  Rule  Stage 

Sequence 
Number 

Title 

Identifier 
Number 

1036 

Guidelines  and  Procedures  To  Provide  FinarKial  Assistance  to  Cooperative  Tourism  Marketing  Programs  for  Mer- 
national  1  ourism  Trade  Development  

0644-AAa? 

DEPARTMENT  OF  COMMERCE  (DOC) 
Office  Of  the  Secretaiv  (OS) 


Proposed  Rule  Stage 


706.  CONTRACT  CLAUSES  AND 
SOLICITATION  PROVISIONS  FOR  THE 
COMMERCE  AUTOMATED 
SOUCITATION  SYSTEM 

Legal  Authortty:  41  USC  251  et  seq; 
PL  98-369;  PL  98-577 

CFH  Citation:  48  CFR  1301  to  1353 

Legal  Deadline:  None 

Abstract:  The  Department  of  Commerce 
is  currently  reviewing  standardized 
contract  clauses  and  solicitation 
provisions  for  inclusion  in  a  planned 
departmentvvide  automated  solicitation 
system.  A  proposed  amendment  to  the 
Commerce  Acquisition  Regulation 
(CAR)  would  illustrate  and  incorporate 
these  standardized  clauses  and 
provisions.  This  should  ultimately  be 
less  burdensome  to  Department 
contractors  and  potential  contractors, 
since  the  clauses  and  provisions  would 
be  used  uniformly  throughout  the 
Department. 

Timetable;  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  uith  this 
action. 

Agency  Contact  Shirl  Kinney. 

Director,  Office  of  Acquisition 
Management.  Department  of  Commerce, 
Office  of  the  Secretary,  14th  Street  and 
Constitution  Avenue  N\V..  Washington, 
DC  20230,  202  482-2773 

RIN:  0690-AA08 


707.  SOURCE  EVALUATION 
PROCEDURES  AND  MISCELLANEOUS 
REVISIONS  TO  THE  COMMERCE 
ACQUISITION  REGULATION 

i-egal  Authority:  41  USC  251  et  seq 

CFR  Citation:  48  CFR  1301  to  1353 


Legal  Deadline:  None 

Abstract:  The  proposed  amendment 
will  revise  the  CAR  to  incorporate 
references  to  the  Department's 
Acquisition  Manual  chapter  on  formal 
source  selection  procedures  and  will 
also  add  agency  procedures  in  those 
areas  of  the  CAR  where  the  FAR 
specifies  that  agency  procedures  are 
required.  In  addition,  the  proposed 
amendment  will  update  the  CAR  to 
conform  with  the  latest  policies  and 
procedures  of  the  FAR. 

Timetable:  Next  Action  Undetermined 

Smalt  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 

Undetermined 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Ager>cy  Contact  Shirl  Kinney, 

Director,  Office  of  Acquisition 
Management,  Department  of  Commerce, 
Office  of  the  Secretary,  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230,  202  482-2773 

RIN:  0690-AA13 


708.  MODIFY  REQUIREMENT  IN  THE 
COMMERCE  ACQUISITION 
REGULATION  TO  PUBLISH 
PRESOLICITATION  NOTICES  IN  THE 
COMMERCE  BUSINESS  DAILY  FOR 
DOC  PROCUREMENTS  WHICH  WILL 
BE  PERFORMED  IN  FOREIGN 
COUNTRIES 

Legal  Authority:  41  USC  251  et  seq 

CFR  Citation:  48  CFR  1305 

Legal  Deadline:  None 

Abstract:  Revise  the  Commerce 
Acquisition  Regulation,  part  5,  to 
reflect  class  deviation  that 
presolicitation  Commerce  Business 
Daily  notices  are  not  required  for 


foreign  procurements.  The  current 
procedures  are  burdensome  and  delay 
the  prooirements  needlessly  Most  of 
the  potential  sources  are  foreign  firms 
and  publishing  the  presolicitation 
notices  does  not  achieve  Govemment 
goals  of  increasing  competition  among 
U.S.  firms.  The  revised  regulation  will 
require  notices  to  be  provided  if  there 
are  a  significant  number  of  U.S.  firms 
doing  business  in  the  location  and 
these  firms  are  able  to  provide  the 
required  supplies  or  services. 

Timetable:  Next  Action  Undetermined 

SmaH  Entities  Affected:  None 

Govemment  Levels  Affected: 

Undetermined 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Shirl  Kinney. 

Director.  Office  of  Acquisition 
Management.  Department  of  Commerce, 
Office  of  the  Secretary.  14th  Street  and 
Constitution  Avenue  NW..  Washington, 
DC  20230,  202  482-2773 

RIN:  0690-AA18 


709.  MODIFY  THE  COMMERCE 
ACQUISITION  REGULATION  TO  USE  A 
DEVIATION  VERSION  OF  A  FEDERAL 
ACQUISITION  REGULATION  CLAUSE 
ON  THE  BUY  AMERICAN  TRADE 
AGREEMENT  ACTS 

Legal  Authotity:  41  USC  251  et  seq 

CFR  Citation:  48  CFR  1325;  48  CFR 
1352 

Legal  Deadline:  None 

Abstract:  Revise  the  Commerce 
Acquisition  Regulation  to  authorize  the 
use  of  a  contract  claiise  which  deviates 
from  the  FAR  Clause  at  52.225-9  •Buy 
American  Act-Trade  Agreements  Act- 
Balance  of  Payments  Program"  and  the 
provision  at  52.225-7  "Buy  American 


UMI 
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Act-Trade  Agreement  Act-Balance  of 
Payment  Program  Certificate."  The 
revision  will  permit  the  case  of  a 
provision  and  clause  which  does  not 
give  U.S.  firms  a  disadvantage  against 
foreign  firms.  Recently  the  FAR 
provision  and  clause  were  found  to  be 
m  violation  of  the  Trade  Agreement 
Act.  The  proposed  CAR  Regulation  will 
remain  in  effect  only  until  the  FAR  is 
revised  to  correct  this  problem.  The 
rule  is  in  accord  with  the 
Govemmentwide  policies  established 
by  the  Office  of  Federal  Procurement 
Policy. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected: 

Undetermined 

Procuramant:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperM'ork  burden  associated  with  this 
action. 

Agancy  Contact:  Shirl  Kinney. 

Director.  Office  of  Acquisition 
Management.  Department  of  Commerce. 
Office  of  the  Secretar>-,  14th  Street  and 
Constitution  Avenue  K\\'  .  Washington. 
DC  20230.  202  482-2773 

RIN:  0690-AA19 

710.  COMMERCE  ACQUISITION 
REGULATION.  CHANGES  TO  THE 
COMMERCE  SHIP  CONSTRUCTION. 
ALTERATION.  ANO  REPAIR  CLAUSES 

Legal  Authority:  4  J  LSC  251  et  seq 

CFR  Citation:  48  CFR  1317;  48  CFR 
1352 

Legal  Daadllna:  None 

AtMtract:  The  Department  of  Commerce 
is  revising  parts  1317  and  1352  of  the 
Commerce  Acquisition  Regulation 
(CAR)  in  regard  to  the  clauses  required 
for  use  in  contracts  for  ship 
construction,  ship  alteration,  and  ship 
repair.  These  changes  are  needed  to 
incorporate  language  applicable  to  the 
requirements  of  the  Fleet  Replacement 
and  Modernization  (FRAM)  program 
and  to  give  Department  of  Commerce 
contracting  offirers  more  fiexibility  in 
drafting  apprupnate  terms  and 
conditions  for  contracts  involving  ship 
cunstruction.  alteration,  and  repair. 
Timatabia:  Next  Action  Undetermined 
Small  Entltias  Affected:  None 
Oo»emmant  Levels  Affected:  Federal 


Proposed  Rule  Stage 


Sector*  Affectad:  373  Ship  and  Boat 
Building  and  Repairing 

Procuramant  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory-  requirement.  There  is  a 
papenvork  burden  associated  with  this 
action. 

Agancy  Contact  Shirl  Kinney, 
Director.  Office  of  Acquisition 
Management.  Department  of  Commerce. 
Office  of  the  Secretary,  14th  Street  & 
Constitution  Avenue  NW..  Washington, 
DC  20230.  202  482-2773 

RIN:  0690-AA21 

711.  a  TESTIMONY  BY  EMPLOYEES  IN 
THE  PRODUCTION  Of  DOCUMENTS 
IN  LEGAL  PROCEEDINGS 

Legal  Authority:  5  USC  301;  15  USC 
1501:  15  USC  1512;  15  USC  1513;  15 
USC  1515:  15  USC  1518: 
Reorganization  Plan  No.  5  of  1950;  44 
USC  3101 

CFR  Citation:  13  CFR  15a 

Legal  Deadline:  None 

At>8tract  The  Department  of  Commerce 
is  amending  15  CFR  part  15a  which 
prescribes  policies  to  be  followed  with 
respect  to  the  testimony  of  Department 
employees  regarding  official  matters, 
and  the  production  of  Department 
documents  in  legal  proceedings.  These 
regulations  ser\-e  as  a  statement  of 
policy  and  the  amendments  expand  the 
scope  of  the  existing  regulations  and 
provide  for  more  comprehensive 
standards  and  guidelines  for 
Department  components,  employees, 
other  federal  agencies,  and  the  public 
in  general  regarding  the  appropriate 
procedures  concerning  testimony  and 
the  production  of  documents. 

Timatabia: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


09/09/94    59  FR  46598 
11/08*94 

0400/95    . 


Small  Entitles  Affectad:  None 
Govemmant  Levels  Affectad:  None 

Agency  Contact:  M.  Timothy  Conner. 

Attorney-Adviser.  Department  of 
Commerce.  Office  of  the  Secretary. 
Room  5890,  14th  Street  and 
Constitution  Avenue  NW.,  Washington. 
DC  20230.  202  482-1067 

RIN:  069O-A.\22 


712.  a  STANDARDS  OF  ETHICAL 
CONDUCT— DEPARTMENT  OF 
COMMERCE  SUPPLEMENTAL 
REGULATIONS 

Legal  Authority:  5  USC  301;  5  USC 
7301;  5  USC  7353:  5  USC  app  (Ethics 
in  Government  Act);  26  USC  7214(b); 
EO  12674,  54  FR  15159,  3  CFR,  1989 
Comp,  p  215  as  modified;  EO  12831, 
55  FR  42547,  3  CFR.  1990  Comp,  p 
306;  5  CFR  2635.105 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  The  Department  of  Commerce 
u-ith  the  concurrence  of  the  Office  of 
Government  Ethics  (OGE)  proposes  to 
issue  supplemental  standards  of  ethical 
conduct  for  the  officers  and  employees 
of  the  Department.  The  proposed  rule 
will  supplement  the  Standards  of 
Ethical  Conduct  for  Employees  of  the 
Executive  Branch  issued  by  the  OfBce 
of  Government  Ethics.  5  CFR  Part  2635. 

The  proposed  rule  is  a  necessary- 
supplement  to  the  standards  issued  by 
OGE  because  it  addresses  ethical  issues 
unique  to  the  Department.  The 
proposed  rule  establishes  regulations 
which:  (1)  define  "Agency  Designee" 
for  purposes  of  the  Standards  of 
Conduct;  (2)  designate  agency 
components  for  purposes  of  the  gift  and 
outside  employment  rules:  (3)  limit 
employees  from  acquiring  or  retaining 
conflicting  financial  interests;  (4) 
provide  rules  for  seeking  advice 
concerning  determinations  of 
appearances  of  impropriety;  and  (5) 
establish  rules  for  prior  approv  c;! 
regarding  outside  employment  a. ad 
activities. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


00/00/00 


Small  Entities  Affected:  None 
Govemmant  Levels  Affectad:  None" 

Agancy  Contact:  Karen  Kucik,  i 

Attorney  Advisor.  Department  of 
Commerce,  Office  of  the  Secretary ,  14th 
Street  &  Constitution  Avenue  NW.,  Rm. 
5882.  Washington.  DC  20230,  202  219- 
9132 

RIN:  0690-AA23 


DEPARTMENT  OF  COMMERCE  (DOC) 
Bureau  of  Economic  Analysis  (BEA) 


Proposed  Rule  Stage 


713.  BENCHMARK  SURVEY  OF  U.S. 
DIRECT  INVESTMENT  ABROAD— 1994 

Legal  Authority:  22  USC  3101  to  3108 
Infl  Investment  &  Trade  in  Serv  Survey 
Act 

CFR  Citation:  15  CFR  806 

Legal  Deadline:  None 

Abstract:  This  action  will  amend  rule 
15  CFR  806.16  to  provide  for  the 
conduct  of  the  BE-10.  Benchmark 
Survey  of  U.S.  Direct  Investment 
Abroad— 1994,  as  required  by  the 
International  Investment  and  Trade  in 
Services  Survey  Act,  22  USC  3101  to 
3108  (see  especially  section  4(b)  of  the 
Ad).  The  existing  rule  covers  a  similar 
survey  for  1989  which  has  been 
completed  and  which  the  new  survey 
will  update. 

Timetable: 


Action 


Date 


FR  ate 


08/26/94    59  FR  44090 

10,11/94 


NPRM 

NPRM  Corriment 

Period  End 
Final  Action  12/00;'94 

Final  Action  Eflective  01  00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  .None 

Agency  Contact  Betty  L.  Barker. 

Chief,  International  Investment 
Division.  Department  of  Commerce, 
Bureau  of  Economic  Analysis.  Room 
7006.  BE-50,  Washington,  DC  20230, 
202  606-9800 

RIN:  0691-A.\22 


714.  CHANGE  IN  EXEMPTION  LEVEL 
FOR  BE-577,  DIRECT  TRANSACTIONS 
OF  U.S.  REPORTER  WITH  FOREIGN 
AFFIUATE 

Legal  Authority:  22  USC  3101  to  3108 
Infl  Investment  &  Trade  in  Serv  Surrey 
Act 

CFR  Citation:  15  CFR  806.14 

Legal  Deadline:  None 

Abstract:  This  action  will  amend 
existing  rule  15  CFR  806.14  to  raise  the 
exemption  level  for  reporting  on  the 
BE-577,  Direct  Transactions  of  U.S. 
Reporter  with  Foreign  Affiliate,  to  S20 
million,  from  S15  million. 

Timetable: 


Action 


Date  FR  Ctte 


NPRM  •  11/00/94 

NPRM  Comment  12/00/94 

Period  End 
Final  Action  01/00«5 

Final  Action  Effective  02/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Betty  L.  Barker, 

Chief,  International  Investment 
Division.  Department  of  Commerce, 
Bureau  of  Economic  Analysis,  (BE-50), 
Washington,  DC  20230,  202  606-9800 

RIN:  G691-AA23 

715.  e  SHORT  FORM  FOR  REPORTING 
SMALL  FOREIGN  AFFILIATES  IN  THE 
BE-11,  ANNUAL  SURVEY  OF  U.S. 
DIRECT  INVESTMENT  ABROAD 

Legal  Authority:  22  USC  3101  to  3108 
Int'l  Investment  &  Trade  in  Serv  Survey 
'Act 

CFR  Citation:  15  CFR  806.  T4 

Legal  Deadline:  None 


At>stract:  This  action  will  amend 
existing  15  CFR  806.14  to  create  Form 
BE-llB(SF).  or  Short  Form,  for 
reporting  small,  majority-owned  foreign 
affiliates  in  the  BE-11.  Annual  Sur\ey 
of  U.S.  Direct  Investment  Abroad. 
Small  affiliates  are  those  with  assets, 
sales,  or  net  income  abo^-e  tbe  $15 
million  reporting  thresh<rfd  for  the  Mi- 
ll survey,  but  with  no  one  of  the  three 
items  exceeding  $50  million.  The 
existing  Form  BE-llB  will  be  relabeled 
Form  BE-llB(LF),  or  Long  Form,  a.id 
will  be  used  for  reporting  maiority- 
owned  foreign  affiliates  with  assets, 
sales,  or  net  income  exceeding  S50 
million.  The  Short  Form  is  being 
introduced  to' bring  tbe  annual  survey 
into  conformity  with  exemption  levels 
and  reporting  requirements  proposed 
for  reporting  in  the  1994  BE-10, 
Benchmark  Survey  of  U.S.  Direct 
investment  Abroad.  (BEA  is  also 
evaluating  whether  to  raise  the 
threshold  for  reporting  in  the  BE-11 
survey  from  S15  million  to  S20 
million.) 

Timetatjte: 


Action 

Date 

FRCne 

NPRM 

09/00/95 

NPRM  Comment 

11/0096 

Period  End 

Final  Action 

01/D0.'96 

Final  Action  Effective 

02/00*96 

Small  Entities  Affected:  None 
GovemmerTt  Levels  Affected:  None 

Agency  Contact:  Betty  L.  Barker. 

Chief,  International  Investment 
Division*  Department  of  Cwnmerce. 
Bureau  of  Economic  Analysis,  fBE-50), 
Washington.  IX)  20230,  202  606-9800 

RIN:  0691-AA25 


DEPARTMENT  OF  COMMERCE  (DOC) 
Bureau  of  Econonnic  Analysis  (BEA) 


Final  Rule  Stage 


716.  FINANCIAL  SERVICES 
PROVIDERS  AND  UNAFFILIATED 
FOREIGN  PERSONS 

Legal  Authority:  22  USC  3101  to  3108 
Int  1  Investment  &  Trade  in  Serv  Survey 
Act;  15  USC  4908  Omnibus  Trade  and 
Competitiveness  .^ct  of  1988 

CFR  Citation:  15  CFR  801 

Legal  Deadline:  None 

Abstract:  This  action  v«rill  create  a  rule 
to  conduct  a  new  annual  survey  of 
cross-border  tinancial  services 


transactions  by  U.S.  financial  services 
providers  or  intermediaries  with 
unaffiliated  foreign  persons.  Data 
reported  on  this  survey  will  be  used 
to  extend  into  non-benchmark  years 
universe  estimates  developed  from  the 
proposed  BE-80.  Benchmark  Survey  of 
Financial  Services  Transactions 
Between  U.S.  Financial  Services 
Providers  and  Unaffiliated  Foreign 
Persons. 


Timetable: 


Action 


Date 


FR  aei 


07/28/94    59  FR  36387 

09.' 12/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Final  Action  Effective   11 -'00/94 

Small  Entities  Affected:  Undetermined 

Govemmefrt  Levels  Affected:  State, 
Local 

Agency  Contact:  Betty  L.  Barker. 

Chief,  Internalionai  Invest.ment 


UMI 
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DOC— 6EA 


Final  Rule  Stage 


Division.  Department  of  Commerce. 
Bureau  of  Economic  Analysis.  (BE-50). 
Washington.  DC  20230.  202  606-9800 

RIN:  0691-AA24 

DEPARTMENT  OF  COMMERCE  (DOC) 
Bureau  of  ttie  Census  (CENSUS) 


Proposed  Rule  Stage 


717.  REVISION  OF  FOREIGN  TRADE 
STATISTICS  REGULATIONS 

Legal  Authority:  13  L'SC  301  to  307 

CFR  Citation:  15  CFR  30.1  to  30.92 

Legal  Oaadlina:  None 

Abstract:  Review  of  15  CFR  30  for 

changes  to  conform  to  the  hannonized 
system  for  imports  and  exports  as 
mandated  by  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988.  This 
review  will  combine  elements  of 
housekeeping  changes,  updating 
obsolete  information,  clanfication. 
conforming  to  the  harmonized  system 
(including  metric  measurements),  and 
bringing  the  system  in  line  with  current 
reporting  practices.  There  should  be  no 
added  burden  or  costs  to  the  public 
because  there  are  no  additional 
information  or  reporting  requirements 

The  benefits  of  these  changes  will  be 
to  allow  direct  comparisons  between 
U.S.  imports  and  exports  and  to  allow 
comparisons  between  trade  balances  of 
the  United  States  and  its  major  trading 
partners. 

Additionally,  section  30.54  will  be 
revised  to  raise  the  exemption  from 
Shipper's  E.xport  Declaration  filing 
requirements  for  exports  by  mail  from 


S500  to  $2500.  This  will  reduce  the 
reporting  burden  on  the  public, 
particularly  small  shippers. 

TImetabIa: 


Action 


Data 


FR  ate 


NPRM  1 0/00/94 

NPflM  Comment         1 1  /00/94 

Period  End 
Final  Action  10/00/95 

Final  Action  Effective  0i/0i/96 
Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 
Sectors  Affected:  All 

Agency  Contact:  Harold  Blyweiss. 

Chief.  Regulations  Branch.  Foreign 
Trade  Division.  Department  of 
Commerce.  Bureau  of  the  Census. 
Washington.  DC  20233.  301  763-5310 
RIN:  0607-.\A10 

71  &  CHANGE  IN  THE  DEFINITION  OF 
•GENERAL  USE"  SOFTWARE  FROM 
TECHNICAL  DATA  TO  COMMODITY 
Legal  Auttiority:  13  USC  301  to  307 
CFR  Citation:  15  CFR  30.1 
Legal  Deadline:  None 

Abstract:  The  Census  Bureau  proposes 
to  change  the  defmition  of  "General 


Use"  software  from  technical  data  to 
commodity.  This  will  involve  changes 
to  the  Foreign  Trade  Statistics 
Regulations.  "General  Use"  software  as 
a  commodity  will  be  valued  on  the 
transaction  value  and  will  be  included 
in  the  merchandise  trade  statistics. 

This  will  complement  data  collected  in 
surveys  by  the  Bureau  of  Economic 
Analysis  on  software  as  a  ser\'ice 
transaction.  There  will  be  some 
increase  in  repor*ing  burden  on 
exporters. 

TImetabIa: 

Action  Date  FR  Cite 


NPRM  10/00/94 

NPRM  Comment  11/00/94 

Period  End 

Intcwim  Final  Rule  10/00/95 

Final  Action  10/01/96 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 
Sectors  Affected:  All 

Agency  Contact  Harold  L.  Blyweiss. 

Chief.  Regulations  Branch.  Foreign 
Trade  Division.  Department  of 
Commerce,  Bureau  of  the  Census, 
Washington,  DC  20233.  301  763-5310 

RIN:  0607-AA16 


DEPARTMENT  OF  COMMERCE  (DOC) 
Economic  Development  Administration  (EDA) 


Prerule  Stage 


719.  REVIEW  OF  REGULATIONS  FOR 
ECONOMIC  DEVELOPMENT 
ADMINISTRATION— DEPARTMENT  OF 
COMMERCE 

Legal  Authority:  42  USC  3211;  DOC 
Organization  Order  10-4.  as  amended 

CFR  Citation:  13  CFR  ch  III 

Legal  Deadline:  None 

Abstract  EDA  is  in  the  process  of 
reviewing  its  regulations  to  update  and 
streamline  those  in  need  of  revision. 

Timetable:  Next  Action  Undetermined 

Small  Entitles  Affected:  Undetermined 


Government  Levels  Affected:  State. 
Local.  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Marquez. 

Chief  Counsel,  Department  of 
Commerce,  Economic  Development 
Administration.  Herbert  C.  Hoover 
Bldg..  Room  7001.  14th  Street  & 
Constitution  Avenue  NW..  Washington. 
DC  20230.  202  482-4687 

RIN:  0610-AA47 


720.  SPECIAL  ECONOMIC 
DEVELOPMENT  AND  ADJUSTMENT 
ASSISTANCE  GRANTS 

Legal  Aut»>ority:  42  USC  3211:  DOC 
Organization  Order  10-4.  as  amended 

CFR  Citation:  13  CFR  308 

Legal  Deadline:  None 

Abstract  EDA  intends  to  initiate 
regulatory  action  to  revise  the  rules 
governing  the  use  of  loan  funds  under 
its  Revolving  Loan  Fund  (RLF) 
program.  The  proposed  regulatory 
action  is  contingent  upon  legislation 
being  enacted  which  would  provide 


DOC— EDA 


Prerule  Stage 


that  EDA  funds  lose  their  Federal 
character  after  the  first  round  of  grant 
funds  has  been  loaned  out.  The 
legislation  would  also  provide  for  its 
retroactive  application. 

Timetable:  Next  Action  Undetermined 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State, 
Local,  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact:  Awilda  Marquez, 

Chief  Counsel.  Department  of 


Commerce,  Economic  Development 
Administration.  Herbert  C.  Hoover 
Bldg..  Room  7001,  14th  Street  & 
Constitution  Avenue  NW..  Washington. 
DC  20230.  202  482-4687 

RIN:  0610-AA48 


DEPARTMENT  OF  COMMERCE  (DOC) 
Economic  Development  Administration  (EDA) 


721.  GENERAL  REQUIREMENTS  FOR 
FINANCIAL  ASSISTANCE— DESIGN. 
CONSTRUCTION  OF  BUILDINGS  TO 
ACCOMMODATE  THE  PHYSICALLY 
HANDICAPPED 

Legal  Autl>ority:  42  USC  4151  to  4156; 
42  USC  3211;  DOC  Organization  Order 
10-4,  as  amended 

CFR  Citation:  13  CFR  309.14 

Legal  Deadline:  None 

Abstract:  These  regulations  will  be 
changed  to  conform  to  the  recently 
amended  DOC  mle  at  15  CFR  part 
8b.l8  (55  FR  253Yffr7nly  18,  1990),  to 
include  references  to  Uniform  Federal 
Accessibility  Standards  (UFAS). 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule         1 1/00/94 
Final  Action  02/00/95 

Final  Action  Effective  02/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local,  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact:  Awilda  Marquez, 

Chief  Counsel,  Department  of 
Commerce,  Economic  Development 
Administration.  Operations  and 
Administration,  14th  Street  & 
Constitution  Avenue  NW.,  Room  7001, 
Washington,  DC  20230,  202  482-5441 

RIN:  0610-AA05 

722.  GENERAL  REQUIREMENTS  FOR 
FINANCIAL  ASSISTANCE: 
EMPLOYMENT  OF  EXPEDITERS  OR 
ADMINISTRATIVE  EMPLOYEES; 
COMPENSATION  OF  PERSONS 
ENGAGED  BY  OR  ON  BEHALF  OF 
APPLICANTS 

Legal  Auttiority:  42  USC  3211;  DOC 
Organization  Order  10-4,  as  amended 

CFR  Citation:  13  CFR  309 

>egal  Deadline:  None 


Abstract  This  rule  amends  EDA's 
general  requirements  regulation, 
employment  of  expediters  or 
administrative  employees,  concerning 
EDA  positions  involving  discretion,  to 
conform  to  the  reorganization  of  EDA 
pursuant  to  Department  of  Commence 
Organization  Order  45-1.  Old  positions 
which  are  no  longer  in  existence  are 
deleted.  New  comparable  positions  are 
listed  in  the  amended  regulations. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule        05/20/85    50  FR  97 
Final  Action  12/00/94 

Final  Action  Effective   12/00/94 

"Small  Entities  Affected:  None 

Govemment  Levels  Affected:  State, 
Local,  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Marquez. 

Chief  Counsel,  Department  of 
Commerce,  Economic  Development 
Administration,  Herbert  C.  Hoover 
Bldg..  14th  Street  &  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
202  482-5441 

RIN:  0610-AA18 

723.  PROTECTION  OF  EDA'S 
INTEREST  IN  FACILITIES  ACQUIRED. 
BUILT.  OR  IMPROVED  WITH  EDA 
GRANT  FUNDS 

Legal  Auttiority:  42  USC  3211;  DOC 
Organization  Order  10-4,  as  amended 

CFR  Citation:  13  CFR  314 

Legal  Deadline:  None 

At)Stract  EDA  intends  to  initiate 
regulatory  action  to  protect  its  interests 
by  enabling  EDA  to  expend  funds  to 
care  for  property  acquired  by  virtue  of 
its  lien  interest  in  property  purchased 
or  improved  with  EDA  grant  funds, 
including  liquidation,  litigation,  or  any 
other  necessary  action.  The  proposed 
regulatory  action  is  contingent  upon 
legislation  being  enacted  which 


Final  Rule  Stage 


authorizes  EDA  to  expend  funds  and 
take  other  actions  to  protect  its 
ownership  rights  in  property  purchased 
or  improved  with  EDA  grant  funds. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  State. 
Local,  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Marquez. 

Chief  Counsel,  Department  of 
Commerce,  Economic  Development 
Administration.  14th  Street  & 
Constitution  Avenue  NW.,  Washington, 
DC  20230.  202  482-4687 

RIN:  0610-A.\35 

724.  PUBLIC  WORKS-INDUSTRIAL 
PARKS  AND  SITES 

Legal  Autttority:  42  USC  3211;  DOC 
Organization  Order  10-4,  as  amended 

CFR  Citation:  13  CFR  305 

Legal  Deadline:  None 

Abstract:  The  requirement  for  a 
property  value  agreement  from  the 
owner  of  a  private  industrial  park  or 
site  will  be  less  restrictive,  so  that  such 
an  agreement  will  only  be  required 
where  there  is  an  apparent  or  actual 
incidence  of  the  private  owner's  failure 
to  deal  at  arm's  length,  or  if  the 
Assistant  Secretary  chooses  for  any 
other  reason  to  impose  the 
requirements  for  such  an  agreement. 

Timetable: 


Action 


Date 


FR  ate 


Interim  Final  Rule        02/00/95 
Final  Action  04/00/95 

Final  Action  Effective  04/0a'95 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  State. 
Local,  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Marquez. 

Chief  Counsel,  Department  of 


UMI 
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Commence,  Economic  Dt;velopa:enl 
Administration.  Herbert  C.  Hoover 
Bldg  .  14th  Street  ft  Constitution 
/\v.«iue  NW..  VVashi.ngton.  DC  20230. 
202  482*4687 

RIN:  0610-A.A40 


725.  GENERAL  REQUIREMENTS  FOR 
FINANCIAL  ASSISTANCE— ELECTRIC 
AND  GAS  FACILITIES 

Legal  Authority:  4::  LSC  3211:  DOC 
Or^duizdiiun  Order  10-4,  as  amended 

CFR  Citation:  13  CFR  no9  4 
Legal  Deadline:  None- 
Abstract:  EDA  will  amend  its  rule  on 
ftr.ancing  gas  or  electrical  facilities  tu 
omit  references  to  primar)-  or  secondary 
functions,  to  be  consistent  with  the 
Public  Works  and  Economic 
Development  Act  (P\VEDA)(42  USC 

Timetabia: 


Action 


FR 


Interim  Final  Pute         OSnXHW    55  PP  16594 
P<na»Actioo  11*0095 

Ptnal  Actwn  Etect  v«   1 1  '0a96 

Small  Entities  Affected:  Nunc- 

Government  Levels  Aflected:  State. 

I  '>(  al   Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Manjuez. 

Chief  Counsel.  Department  of 
Commerce.  Economic  Development 
Administration.  Herbert  C.  Hoover 
Bldg  .  14th  Street  &  Constitution 
Avenue  NW..  Washinttton,  DC  202;»0. 
202  482-4887 

RIN:  0610-AA43 

726  OVERALL  ECONOMIC 
DEVELOPMENT  PROGRAM- 
PROGRESS  REPORT 

Legal  Authority:  42  L'SC  3211;  DCX: 
Orvanizdtion  Order  10-4.  as  amendefl 
CFR  Citation:  n  CFK  304  H 
Legal  Daadtlna:  None 

Atwtract:  EDA  will  amend  its  reporting 
requirements  for  Overall  Economic 
Development  Prugrain  (OIDF)  peiiodU 


revisions  to  coincide  with  the  previous 
project's  final  report,  and  the  time  of 
submission  of  the  ne.xt  grant  period 
work  program  and  application.  This 
change  applies  to  EDA*s  planning  grant 
recipients. 

Timetable: 


Action 


Data  FR  CHe 


intenm  Finat  Rule        06/00/95 
Final  Action  07;00/95 

Fi.nai  Action  Efective  07tXX'95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local.  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Marquez. 
Chief  Counsel,  Department  of 
Commerce.  Economic  Development 
.Administration.  Herbert  C.  Hoover 
Bldg  .  14th  Street  &  Constitution 
Avenue  NW.,  Washington,  DC  20230, 
202  482-4687 

RIN:  0G10-AA44 

727.  PUBLIC  WORKS  AND 
DEVELOPMENT  FACILITIES 
PROGRAM— SPECIFIC  TYPES  OF 
PROJECTS— SKILL  TRAINING 
CENTER  FACILITIES 

Legal  Authority:  42  L'SC  3211:  EXX: 
Organization  Order  10-4,  as  amended 

CFR  aution:  13  CFR  305.45 

Legal  Deadline:  None 

Abstract  The  purpose  of  the 
amendment  to  13  CFR  305.45  is  to 
clarify  ED.\'s  policies  on  skill  trainin,^ 
programs  and  shehered  workshops. 
Proje<;ts  involving  bona  fide  training  are 
to  be  encouraged  when  they  provide 
education  for  workers  who  can  then 
move  into  the  private  sector.  Projects 
involving  sheltered  workshops  should 
also  be  encouraged  because  they  often 
provide  jobs  to  long-term  unemployed, 
which  are  comparable  to  those  in  the 
private  sector.  - 

Timetabia: 


Actiofl 


FR  one 


Intertin  Final  Rule        04/07/92    57  FR  1 1674 
Final  Action  Oa'00/95 

F>nal  Action  Elective  03tX>.95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local.  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Atrilda  Marquez. 

Chief  Counsel,  Department  of 
Commerce,  Economic  Devtiopmeni 
.Administration.  Herbert  C.  Hoover 
Bldg..  Room  7001. 14th  Street  & 
Constitution  Avenue  NW..  Washington. 
DC  20230.  202  482-4687 

RIN:0f>10-AA51 


72&  DESIGNATION  OF  AREAS; 
PUBLIC  WORKS  AND  DEVELOPMENT 
FACILITIES  PROGRAM 

Legal  Authority:  42  USC  3211:  DOC 
Organization  Order  10-4,  as  amended 

CFR  Citation:  13  CFR  302:  13  CFR  30.t 

Legal  Deadline:  None 

Abstract  The  purpose  of  these 
proposed  amendments  is  to  more 
accurately  reflect  current  policies, 
recent  census  data,  and  median  famil> 
incomes  in  order  to  bring  current  data 
into  play  in  determining  eligibility.  The 
intended  effect  is  to  designate  the  most 
distressed  areas  and  to  fund  needed 
economic  development  projects  in 
accordance  with  current  data. 

Timetable: 


Action 


FA  Cite 


Intenm  Final  Rule        04/01/94    59  FR  15326 
Final  Action  05'00/95 

Final  Action  EHective  0500/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Static. 
LcKal.  Tribal 

Sectors  Affected:  Multiple 

Agency  Contact  Awilda  Marquez. 

Chief  Counsel.  Department  of 
Commerce.  Economic  Dtnelopment 
Administration.  14th  Street  & 
Constitution  Avenue  SW..  Room  7001, 
Washington.  DC  20230.  202  482-4687 


RIN:  06:0-AA54 


DEPARTMENT  OF  COMMERCE  (DOC) 
General  Administration  (ADMIN) 


Proposed  Rule  Stage 


729.  NONPROCUREMENT 
DEBARMENT  AND  SUSPENSION 

Legal  Authority:  EO  12549,  Debarment 
and  Suspension;  EO  12689;  5  USC  301 

CFR  Citation:  15  CFR  26 

Legal  Deadline:  None 

Abstract  Executive  Order  12689, 
signed  August  16,  1989,  calls  for 
agency  debarment  and  suspension    ■ 
actions  under  procurement  or 
nonprocurement  activities  to  have 
reciprocal  Govemmentwide  effect.  The 
common  rule  will  be  amended  to 
reflect  the  requirements  contained  in 
the  Executive  order. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  J.  Fhelan  III, 

Acting  Director,  Office  of  Federal 
Assistance,  Department  of  Commerce, 
Office  of  Administration,  14th  Street  & 


Constitution  Avenue  NW.,  Washington, 
DC  20230,  202  482-4115 

RIN:  0605-AA02 


730.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Legal  Authority:  5  USC  301 

CFR  Citation:  15  CFR  24 

Legal  Deadline:  None 

Abstract  On  June  9,  1987,  a  notice  of 
a  proposed  rule  establishing 
Govemmentvdde  administrative 
requirements  for  grants  and  cooperative 
agreements  to  States  and  local 
governments  was  published  in  the 
Federal  Register  (52  FR  21820-21862). 
On  March  11,  1988,  a  final  rule  was 
published  in  the  Federal  Register  (53 
FR  8033-8103)  and  was  made  effective 
October  1,  1988.  Subsequently,  a 
November  4,  1988  NPRM  was 
published  in  the  Federal  Register  (53 
FR  44715-44819)  that  proposed  to 


amend  the  common  rule  to  incorporate 
requirements  for  grantees  that  are 
imiversities  or  nonprofit  organizations. 
Based  on  comments  received  in 
response  to  the  NPRM,  however,  OMB 
published  a  notice  (55  FR  45289-45290) 
cancelling  plans  for  such  changes. 
Currently,  an  interagency  task  force  is 
now  in  the  process  of  updating  and 
revising  the  requirements  for  States  and 
local  governments,  and  Commerce 
regulations  published  at  15  CFR  24  will 
be  amended  to  accommodate  these 
modifications. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  John  J.  Phelan  m. 

Acting  Director,  Office  of  Federal 
Assistance,  Department  of  Commerce, 
Office  of  Administration.  14th  Street  & 
Constitution  Avenue  NW.,  Washington. 
DC  20230,  202  482-5817 

RIN:  0605-AA04 


DEPARTMENT  OF  COMMERCE  (DOC) 
General  Administration  (ADMIN) 


Final  Rule  Stage 


731.  NEW  RESTRICTIONS  ON 
LOBBYING 

Legal  Authority:  31  USC  1352;  PL  loi- 
121,  sec  319;  5  USC  301 

CFR  Citation:  15  CFR  28 

Legal  Deadline:  None 

Abstract  The  interim  final  rule  is  in 
response  to  section  319  of  PL  101-121. 
Section  319  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  appropriated 
funds  for  lobbying  the  executive  or 
legislative  branches  of  the  Federal 
Government  in  connection  with  a 
specific  contract,  grant,  or  loan.  Section 
319  also  requires  that  each  person  who 
requests  or  receives  a  Federal  contract, 
grant,  cooperative  agreement,  loan,  or 
a  Federal  commitment  to  insure  or 
guarantee  a  loan,  must  disclose 
lobbying. 

Timetat>ie: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetermined 


02/26/90    55  FR  6736 
04/27/90 


UMI 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  John  J.  Phelan  III, 

Acting  Director,  Office  of  Federal 
Assistance,  Department  of  Commerce, 
Office  of  Administration,  14th  Street  & 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  202  482-411^ 

RIN:  0605-AA06 


732.  e  UNIFORM  ADMINISTRATIVE 
REQUIREMENT  FOR  GRANTS  AND 
AGREEMENT  WITH  INSTITUTIONS  OF 
HIGHER  EDUCATION.  HOSPITALS 
AND  OTHER  NONPROFITS  AND 
COMMERCIAL  ORGANIZATIONS 

Legal  Authority:  5  USC  301 

CFR  Citation:  15  CFR  14 

Legal  Deadline:  None 

Abstract  On  November  29,  1993, 
Office  of  Management  and  Budget 
(OMB)  Circular  A-110,  "Uniform 
Administrative  Requirements  for  Grants 
and  Agreements,  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Non-Profit  Organizations"  was 
published  in  the  Federal  Register  (58 


FR  62992).  In  the  pubUshed  revised 
circular,  OMB  specified  as  "required 
action"  that  Federal  agencies 
responsible  for  awarding  and 
administering  grant  and  other 
agreements  to  recipients  described 
therein,  shall  adopt  the  language  of  the 
Circular  unless  other  provisions  are 
required  by  Federal  Statute  or 
exceptions  or  deviations  are  approved 
by  OMB.  This  interim  final  rule  adopts 
the  provisions  of  the  Circular  and  its 
language  to  the  maximum  extent 
feasible  with  minor  language  changes 
made  to  make  the  language  apply* 
specifically  to  the  DOC  and  its 
operating  units.  This  rule  also  contains 
certain  policies  that  have  been  EKX) 
pohcy  for  many  years  that  may  differ 
bom  the  language  of  Circular  A-110, 
but  are  consistent  with  and  further 
implements  the  intent  of  Circular  A-110 
with  DOC. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        03/00*95 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
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UMI 


DOC— ADMIN 


Final  Rule  Stage 


Agenqf  Contact  fohn  |.  Pbelan  III. 

Acting  Oinctor.  Office  of  Federal 
Assistanoe.  DepArtm&nt  of  Commerce. 
OfTice  of  Administration.  14th  Street  h 
Constitution  Avenue  NW  .  Washington. 
DC  20230,  202  482-411S 

RIN:  0605-AA09 


DEPARTMENT  OF  COMMERCE  (DOC) 
International  Trade  Administration  (ITA) 


Premie  Stage 


733.  ANTIDUMPING  DUTIES; 
COUNTERVAILINQ  DUTIES 

Regulatory  Plan:  This  entr>  is  Seq.  No. 
19  in  Part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0625-AA45 


DEPARTMENT  OF  COMMERCE  POC) 
International  Trade  Administration  (ITA) 


Proposed  Rule  Stage 


734.  PROCEDURES  FOR  IMPOSING 
SANCTIONS  FOR  VIOLATION  OF  AN 
ANTIDUMPING  OR  COUNTERVAILING 
DUTY  PROTECTIVE  ORDER 

Legal  Authority:  5  USC  301;  19  USC 
1677f 

CFR  Citation:  19  CFR  334 

Legal  Deadline:  None 

Abstract:  The  Department  needs  to 
enhance  the  administrative  efficiency  of 
Its  investigations  of  alleged  violations 
of  administrative  protective  orders 
( APOs)  and  of  the  process  for  imposing 
sanctions  for  violations,  as  well  as  the 
fairness  of  the  procedures  to  all 
concerned  parties.  The  Department  is 
considering  (1)  exp^ited  procedures 
for  ceilain  APO  violations  that  are 
uncontested,  inadvertent,  and  technical: 
|2)  providing  for  warnings  to  be  issued 
where  a  finding  of  a  violation  would 
lead  to  uniusliHably  harsh  sanctions: 
(3|  where  warranted,  permitting  the 
.igency  to  dismiss  a  charge  without 
prejudice  without  the  appointment  or 
approval  of  an  administrative  law 
ludge;  (4)  providing  for  a  sunset 
provision  that  is  fairer  to  past  violators 
and  that  eases  the  administrative 
burden:  and  (5)  permitting  a  private 
reprimand  as  a  sanction  without 
requiring  as  a  precondition  that  partim 


engage  in  settlement  discussions.  The 
Dt'partment  expects  to  benefit  from 
gdins  in  administrative  efficiency  and 
fairness  without  incurring  any 
additional  costs. 

TImetatHe: 


Action 


Oat*  FR  Cite 


NPRM  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  |oaa  MMJCenzie. 

5>enior  Attorney.  Department  of 
Commerce,  International  Trade 
Administration,  Room  H4621.  14th 
Street  &  Constitution  Avenue  NVV.. 
Washington,  DC  20230,  202  482-1310 

RIN:  0625-AA43 

735.  ANTIDUMPING  AND 
COUNTERVAILING  DUTIES; 
EXCLUSIONS 

Legal  Auttwrity:  5  USC  301;  PL  96-39: 
PL  98-573:  PL  100-418 

CFR  Citation:  19  CFR  353;  19  CFR  355 

Legal  Deadline:  None 

At)Stract:  ITA  is  proposing  to  amend 
its  regulations  to  eliminate  company- 
specific  exclusions  and  to  require  the 
suspension  of  liquidation  for  all  entries 


from  companies  receiving  a  zero  or  de 
minimis  rate  in  an  antidumping  or 
countervailing  duty  investigation. 
Experience  has  shown  that  company- 
specific  exclusions  may  result  in  the 
evasion  of  antidumping  and 
counter\-ailing  duty  liability  by  firms 
funneling  sales  of  subject  merchandise 
through  companies  that  have  been 
excluded  from  an  order.  Once  a 
company  is  excluded,  it  is  extremely 
difficult  for  the  ITA  to  gather 
information  regarding  that  company's 
selling  practices  or,  when  necessary,  to 
subject  its  exports  to  the  outstanding 
order.  Eliminating  exclusions  will 
enable  ITA.  in  appropriate 
circumstances,  to  examine  the  selling 
practices  of  a  company  receiving  a  zero 
or  de  minimis  rate  before  its  entries  are 
liquidated. 

Tlmetat>le:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  William  D.  Hunter. 

Counselor  to  the  Chief  Counsel  for 
Import  Administration.  Department  of 
Commerce.  International  Trade 
Administration,  Room  3622.  14th  Street 
&  Constitution  Avenue  NVV., 
Washington.  DC  20230.  202  482-4224 

RIN:  0625-AA44 


DEPARTMENT  OF  COMMERCE  (DOC) 
international  Trade  Administration  (ITA) 


Final  Rule  Stage 


736.  ANTIDUMPING  DUTIES; 
COUNTERVAILINQ  DUTIES 

Legal  Authority:  19  USC  1671  et  seq; 
19  USC  1673  et  seq 

CFR  Citation:  19  CFR  353;  19  CFR  355 

Legal  Deadline:  None 

At)Stract:  Revisions  to  the  current 
antidumping  duty  and  countervailing 
duty  regulations  are  needed  in  order  to 
conform  those  regulations  to  certain 
statutory  amendments  made  by  the 
Omnibus  Trade  and  Competitiveness 
Act  of  1988.  Those  amendments  deal 
with  (1)  downstream  product 
monitoring;  (2)  consultations  with  the 
International  Trade  Commission  on 
certain  scope  rulings;  (3)  procedures  for 
administrative  protective  orders;  (4) 
correction  of  ministerial  errors;  and  (5) 
effective  dates.  The  revisions  will 
enable  the  Department  to  apply  the 
new  statutory  provisions  in  an  orderly 
and  efficient  basis. 


Timetable: 


Action 


FR  ate 


Interim  Final  Rule        03/09/90   55  FR  9046 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Sectors  Affected:  Multiple 

Agency  Contact:  William  D.  Hunter. 

Counselor  to  the  Chief  Counselor  for 
Import  Administration.  Department  of 
Commerce,  International  Trade 
Administration,  Room  3622,  14th  Street 
&  Constitution  Avenue  NW.. 
Washington,  DC  20230,  202  482-4224 

RIN:  0625-AA32 

737.  SHORT  SUPPLY  PROCEDURES 
FOR  ITA 

Legal  Authority:  PL  101-221 

CFR  Citation:  19  CFR  357 


Legal  Deadline:  None 

Abstract  The  authority  for  this 
program  expired  on  March  31,  1992, 
when  the  steel  voluntary  restraint 
agreements  terminated.  Accordingly, 
the  regulations  will  be  vtrithdrawn. 

Timetable: 


Actkm 


Data 


FR  cn» 


Interim  Final  Rule        01/12/90   55  FR  1348 
Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  ]eBny  C  Lowe. 

Attoney-Advisor,  Department  of 
Commerce,  International  Trade 
Administration,  Room  3622,  14th  Street 
&  Constitution  Avenue  NW.. 
Washington.  DC  20230,  202  482-1439 

RIN:  0625-AA34 


DEPARTMENT  OF  COMMERCE  (DOC) 
Bureau  of  Export  Administration  (BXA) 


Final  Rule  Stage 


73a  DEFENSE  PRIORITiES  AND 
ALLOCATIONS  SYSTEM  (DPAS) 

Legal  Authority:  50  USC  app  2061  et 
seq:  50  USC  app  468;  EO  12656;  EO 
12742;  EO 12929 

CFR  Citation:  15  CFR  700 

Legal  Deadline:  None 

Al>stract  The  Defense  Priorities  and 
Allocations  System  (DPAS)  implements 
the  priorities  and  allocations  authority 
of  title  I  of  the  Defense  Production  Act 
of  1950,  as  amended,  and  the  priorities 
authority  of  section  18  of  the  Selective 
Service  Act  of  1948.  The  DPAS  was 
published  as  a  final  rule  on  July  30, 
1984.  Based  on  the  findings  and 
recommendations  of  an  interagency 
sponsored  study  concerning  the 
controlled  materials  program,  and 
comments  from  both  defense  agency 
and  industry  users,  this  proposed  rule 
would  amend  the  DPAS  to  remove  the 
controlled  materials  provisions  and 
make  certain  revisions  to  its  procedural 
requirements.  These  amendments  will 
have  no  costs  associated  with  them, 
would  reduce  the  regulatory  and 
information  reporting  burden  on 
industry  and  make  the  DPAS  more 
effective  and  efficient,  result  in  cost 
savings  for  defense  contractors,  would 
update  certain  other  provisions  to 
conform  to  statutory  and  jurisdictional 


changes,  and  would  make  the  DPAS 
more  compatible  with  current  industry 
practices. 

Timetable: 


Action 


Date 


FR  ate 


Final  Action  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Sectors  Affected:  Multiple 

Ageitcy  Cont^t  Richard  V.  Meyers, 

DPAS  Program  Manager,  Department  of 
Commerce,  Bureau  of  Export 
Administration,  Office  of  Industrial 
Resources  Admin.,  National  Security 
Preparedness  Div.,  Room  3878, 
Washington.  DC  20230,  202  482-3634 

RIN:  0694-AA02 

739.  REVISION  OF  FOREIGN 
BOYCOTT  PROVISIONS  OF  EXPORT 
ADMINISTRATION  REGULATIONS 

Legal  Autttority.  50  USC  1701  et  seq; 
50  USC  app  2401  et  seq;  EO  12002; 
EO  12058;  EO  12214;  EO  12735 

CFR  Citation:  15  CFR  769 

Legal  Deadline:  None 

At}Stract  The  Department  proposes  to 
revise  the  foreign  boycott  provisions  of 
the  Export  Administration  Regulations. 
The  revisions  would  clarify  the 


application  of:  (1)  the  intent  provision 
to  the  reporting  requirement;  (2)  the 
jurisdictional  requirements  relating  to 
the  implementation  of  letters  of  credit; 
(3)  the  furnishing  information 
prohibitions  to  information  about  the 
nationality  of  directors  and  about 
blacklisted  persons;  (4)  the  shipping 
requirement  exception  to  refusals  to  use 
blacklisted  vessels;  and  (5)  the  import 
and  shipping  docimient  exception  to 
information  about  the  nationality  of 
carriers  and  residence  of  manufacturers 
or  suppliers.  The  revisions  are  intended 
to  clarify  areas  of  confusion.  In 
addition,  the  proposal  would  remove 
many  references  and  pro\'isions  dealing 
with  effective  dates  and  grace  periods 
that  are  no  longer  applicable. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Conwnent 

Period  End 
Final  Action 


09/26/89    54  FR  39415 
10/26/89 

12/00«4      ■ 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Robert  Diamond, 

Acting  Director,  Compliance  Policy 
Division,  Department  of  Commerce, 
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DOC— BXA 


Final  Rule  Stage 


Bureau  of  Export  Administration. 
Washington.  DC  20230.  202  482-4550 

RIN:  0694-AAn 

740.  TRANSFER  OF  DUAL-USE  ITEMS 
FROM  U.S.  MUNITIONS  UST  TO  THE 
COMMERCE  CONTROL  UST 

Legal  Authority:  18  USC  2510  et  seq: 
30  USC  185;  42  USC  6212;  10  USC 
7420;  10  USC  74301(e);  50  USC  1701 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  USC 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EG  12038:  EO  12735 

CFR  Citation:  15  CFR  799.1 

Legal  Deadline:  None 

Atxttact  The  COCOM  Industrial  List 
(IL)  controls  so-called  dual-use  items, 
which  have  both  civil  and  military 
uses.  There  is  not  a  direct 
correspondence  between  the  IL  and 
BXA's  Commerce  Control  List  (CCL) 
because  some  IL  items  are  controlled 
by  the  State  Department  in  the  U.S. 
munitions  list. 

In  his  November  13.  1990. 
memorandum  of  disapproval  of  H.R. 
4653,  the  President  determined  that. 

By  June  1.  1991.  the  United  States  will 
remove  from  the  US.  munitions  list  all 
items  contained  on  the  COCOM  dual- 
use  list  unless  significant  US.  national 
security  interests  would  be 
jeopardized."  This  rule  will  implement 
BXA  controls  through  the  CCL  on  those 
items  removed  from  the  U.S.  munitions 
list  as  a  result  of  the  President's 
decision. 

Timetabla: 

FR  CH* 


10^23/92    57  FR  48312 


Transfer  ot 

Communcatioos 

Satellites 
Navigation  and  06/23/93    58  FR  3421 1 

Avionics 
F'nal  Ru)o:  Transie^     09/08*93    58  FR  47322 

of  Commercial 

Convnunication 

SataMm 
Transfer  o<  Hems         !0'28.'93    58  FR  57549 

From  the  USMI  to 

the  CCL.  Imposition 

of  Certain  Foreign 

Policy  Controls 
Final  Action  00/OOrtX) 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact:  |erold  Belter. 
Electronics  Engineer,  Office  of 
Technology  and  Policy  Analysis. 


Department  of  Commerce.  Bureau  of 
Export  Administration.  Washington.  DC 
20230.  202  482-1641 

RIN:  0694-AA52 


741.  EXPORTS  TO  IRAN;  REVISION 
Of  FOREIGN  POUCY  CONTROLS 

Legal  Authority:  18  USC  2510  et  seq; 
30  use  185;  42  USC  6212;  10  USC 
7420;  10  USC  7430(e);  50  USC  1701 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  771;  15  CFR  785; 
15  CFR  799 

Legal  Deadline:  None 

Abstract  This  interim  rule  amends  the 
Export  Administration  Regulations  by 
revising  the  special  countr>'  policies 
and  provisions,  consistent  with  the 
National  Defense  Authorization  Act 
(NDAA)  of  1992.  to  establish  a  policy 
of  denial  for  all  items  that  require  a 
validated  hcense  for  Iran,  except  items 
subject  to  short  supply  controls. 

Timetable: 


Action 


FR  CHa 


Final  Action  11.^00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 

Export  Administration  Specialist, 
Department  of  Commerce.  Bureau  of 
Export  Administration.  Washington.  DC 
20230.  202  482-2440 

RIN:  0694-AA62  • 


742.  SIMPLIFICATION  OF  THE 
EXPORT  ADMINISTRATION 
REGULATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
20  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0694-AA67 

743.  EQUIPMENT  RELATED  TO  THE 
PRODUCTION  OF  CHEMICAL 
WEAPONS  AND  WARFARE  AGENTS. 
MiCROORGANiSMS  AND  TOXINS; 
REVISIONS  TO  AUSTRALIA  GROUP 
MEMBERS 


—„—  Auttwrity:  18  USC  2510  et  seq; 
30  USC  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e):  50  USC  1701 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a):  43  USC  1354;  50  USC  app 


2401  et  seq:  46  USC  466(c):  EO  11912: 
EO  12058:  EO  12735 

CFR  Citation:  15  CFR  773:  15  CFR  778 
15  CFR  799 

Lagal  Deadline:  None 

At>8tract  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL).  which 
appears  in  the  Export  Administration 
Regulations  (EAR).  This  rule  amends 
the  CCL  by  revising  Export  Control 
Classification  Numbers  (ECCNs)  1B70 
and  1C61.  These  ECCNs  control  dual- 
use  items  that  can  be  used  in  the 
production  of  chemical  and  biological 
weapons  (CBW).  The  changes  made  by 
.  this  rule  are  intended  to  conform  the 
list  of  CBW-related  items  controlled  by 
the  United  States  to  the  lists  of  items 
agreed  to  and  adopted  by  the  countries 
participating  in  the  Australia  Group 
(AG).  In  addition,  this  rule  revises  the 
list  of  countries  participating  in  the  AG 
to  include  Argentina  and  Hungary, 
since  both  countries  now  participate  in 
the  AC. 

Timetable: 


Action 


FR  Ota 


Interim  Final  Rule        03/18^94    59  FR  12824 
Final  Action  00/00/00 

~  Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 

Export  Administration  Specialist, 
Department  of  Commerce.  Bureau  of 
Export  Administration.  Washington.  DC 
20230.  202  482-2440 

RIN:  0694-AA69 

744.  EXPORTS  OF  CERTAIN 
CALIFORNIA  CRUDE  OIL 

Legal  Authority:  18  USC  2510  et  seq; 
30  USC  185:  42  USC  6212:  10  USC 
7420;  10  USC  7430(e):  50  USC  1710 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

Abstract  This  rule  would  amend  the 
short  supply  regulations  to  allow  export 
of  up  to  25.000  barrels  per  day  of 
California  heavy  crude  oil  having  a 
gravity  of  20  degrees  API  or  lower. 
TIntetabIa: 


Action 

NPRM 


Data 


FR  CIta 


03/24/94    59  FR  13900 


DOC-aXA 


Final  Rule  Stage 


Action 


FR  Ctta 


NPRMCommem 

Period  End 
Final  Action 


0405/94 


00X)0/00 

SmaN  EntKias  Affaclsd:  None 
Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 

Export  Administration  Specialist. 
Department  of  Commerce,  Bureau  of 
Export  Administration,  Washington,  DC 
20230.  202  482-2440 

RIN:  0694-AA70 

745.  REVISIONS  TO  THE  EXPOftT 
ADMINISTRATION  REGULATIONS; 
CORRECTIONS  AND  CLARIFICATIONS 

Legal  Authority:  18  USC  2510  et  seq; 
30  USC  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e);  50  USC  1710 
et  seq:  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  app 
2401  et  seq:  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

Abstract  This  rule  makes  the  following 
clarifications  and  corrections  to  the 
Export  Administration  Regulations: 
Establishes  a  standard  savings  clause  to 
protect  exporters  from  sudden  increases 
in  controls;  revises  General  License 
GCG  to  ensure  that  BXA  has  the 
opportunity  to  review  sensitive  exports 
such  as  those  controlled  for  missile 
technology  or  chemical  or  biological 
warfare  reasons;  clarifies  the  countries 
eligible  for  General  License  CFW; 
clarifies  procedures  for  submitting 
classification  requests;  and  makes 
typographical  corrections  to  previously 
issued  regulations. 

Timetable: 


Action 


Data         FR  Cite 


Final  Action  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sharron  Cook,  Export 
Administration  Specialist.  Department 
ot  Commerce,  Bureau  of  Export 
Administration,  Washington,  DC  20230, 
202  482-4819 

RIN:  0694-AA72 

746.  IMPLEMENTATION  OF  THE  CUBA 
DEMOCRACY  ACT 

Legal  Authority:  18  USC  2510  et  seq: 
30  USC  185;  42  USC  6212;  10  USC 


7240;  10  USC  7430(e);  50  USC  1710 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  SO  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

Abstract  The  Cuba  Democracy  Act 
required  certain  actions  to  tighten  the 
embargo  on  Cuba.  This  includes 
changes  in  general  license  provisions 
for  ship  stores  and  new  controls  on 
medicines.  These  changes  will 
complement  regulations  already  issued 
by  the  Department  of  the  Treasury. 

Timetable: 


Action 


FR  cue 


Final  Action 


11/00/94 


SnMll  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Shamm  Cook,  Export 
Administration  Specialist,  Department 
of  Commerce,  Bureau  of  Export 
Administration,  Washington,  DC  20230, 
202  482-4819 

RIN:  0694-AA77 


747.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS: 
EXPORTS  OF  SAMPLE  SHIPI/ENTS 
AND  MIXTURES  CONTAINING 
CHEMICAL  WEAPONS  PRECURSORS 

Legal  Authority:  18  USC  2510  et  seq; 
30  USC  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e):  50  USC  1710 
et  seq:  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12750 

CFR  Citation:  15  CFR  778;  15  CFR  799 

Legal  Deadiirfe:  None 

Abstract  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
appears  in  the  Export  Administration 
Regulations  (EAR).  This  rule  amends 
the  CCL  by  revising  Export  Control 
Oassification  Number  (ECCN)  1C60. 
These  ECCNs  control  dual-iise 
precursors  and  intermediate  chemicals 
that  can  be  used  in  the  production  of 
chemical  warfare  agents.  The  changes 
made  by  this  rule  are  based  on  recent 
discussions  in  the  Australia  Group  (AG) 
or  identified  for  intercessional 
resolution. 


Timetable: 


Action 


FR 


Final  Action  11/04/94 

Small  Entities  Affected:  None 
Govemntent  Levels  Affected:  Uane 

Agency  Contact  Patricia  MoMoniaa, 

Export  Administration  Specialist, 
Department  of  Commerce,  Bureau  of 
Export  Administration,  Washingtcm,  DC 
20230,  202  482-2440 

RIN:  0694-AA78 

74&  REVISIONS  TO  CONTROLS  ON 
MISSILE  TECHNOLOGY  fTEMS  IN 
COOPERATION  WITH  THE  MISSILE 
TECHNOLOGY  CONTROL  REGME 

Legal  Authority:  18  USC  2510  et  seq; 
30  USC  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e);  50  USC  1710 
et  seq:  22  USC  3201  et  seq;  42  USC 
2139(a):  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  BB  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

Abstract  The  United  States 
participates  in  the  Missile  Technology 
Control  Regime  (MTCR),  which  meets 
tvdce  each  year  to  promote  effective 
multilateral  export  controls  on  items 
that  could  be  used  in  developing 
missiles  capable  of  delivering  weapons 
of  mass  destruction.  These  meetings 
generally  result  in  changes  to  controls 
that  must  be  reflected  in  the  Export 
Administration  Regulations.  BXA 
anticipates  that  a  rule  xvill  be  publif^ed 
following  eacii  semiannual  meeting  of 
the  MTCR. 

Timetable: 


Action 


FR  Ola 


Final  Action  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Hillary  Hess,  Ex-port 
Administration  Specialist,  Department 
of  Commerce,  Bureau  of  Export 
Administration.  Washington,  DC  20230. 
202  482-4819 

RIN:  0694-AAb 

749.  REVISIONS  TO  CONTROLS  ON 
ITEMS  OF  NUCLEAR  PROLIFERATION 
CONCERN  IN  COOPERATION  WITH 
THE  NUCLEAR  SUPPLIERS  GROUP 

Legal  Authority:  18  USC  2510 .     oq; 
30  USC  185;  42  USC  6212;  13  USC 


UMI 
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7240:  10  use  7430(e):  50  USC  1710 
nt  sea;  22  USC  3201  et  seq:  42  USC 
2139(a):  43  USC  1354  app:  50  USC 
2401  app  et  seq;  46  USC  466(c):  EO 
11912;  EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Daadllne:  None 

Abstract  The  United  States 
participates  in  the  Nuclear  Suppliers 
Group  (NSC)  which  meeU  twice  each 
year  to  promote  effective  multilateral 
export  controls  on  items  that  could  be 
used  ill  developing  nuclear  weapons. 
These  meetings  generally  result  in 
changes  to  controls  that  must  be 
reflected  in  the  Exfwrt  Administration 
Regulations.  BXA  anticipates  that  a  rule 
will  b«  published  following^ach 
semiannual  meeting  of  the  NSC. 

TImetabIa: 


Action 


FR  cna 


Final  Actior^  00/00/00 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact  Hillary  Hesa.  Export 
Administration  Specialist.  Department 
of  Commerce,  Bureau  of  Export 
Administration.  Washington.  DC  20230. 
202  482-4819 

RIN:  0694-AA85 

750.  ADDITIONAL  UNMANDATED 
RESTRICTIONS  ON  REEXPORTS  TO 
LIBYA 

Legal  Autftorlty:  18  USC  2510  et  seq; 
JO  USC  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e);  50  USC  1710 
et  seq;  22  USC  3201  et  seq:  42  USC 
2139(a):  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

Abstract  The  United  Nations  agreed 
on  an  additional  measure  in  response 
to  Libya's  refusal  to  extradite  suspects 
in  the  bombing  of  Fan  Am  Flight  103. 
These  new  sanctions  include  denial  of 
exports  that  would  assist  in  movement 
of  oil  and  gas  within  Libya.  Equipment 
subject  to  these  new  restrictions  is 
already  controlled,  and  the  policy  is 
being  implemented  in  licensing 
decisions.  This  rule  merely  adds  the 
existing  policy  to  the  regulations. 
Timetable: 


Final  Rule  Stage 


Action 


FR  CHe 


Fmai  ActKX) 


12/0(y»4 


Small  Entitles  Affected:  None , 

Government  Leveia  Affected:  None 

Agency  Contact  Hillary  Hess.  Expect 
Administration  Specialist,  Department 
of  Commerce,  Bureau  of  Export 
Administration,  Washington,  DC  20230. 
202  482-4819 

RIN:  0694-AA87 


751.  COMMERCE  CONTROL  UST; 
REVISIONS  AND  CLARIFICATIONS  TO 
THE  EXPORT  ADMINISTRATION 
REGULATIONS;  ADVISORY  OPINIONS 

Legal  Authority:  18  USC  2510  et  seq; 
30  USC  185:  42  USC  6212;  10  USC 
7240:  10  USC  7430(e):  50  USC  1710 
et  seq:  22  USC  3201  et  seq:  42  USC 
2139(a):  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912: 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  700  to  799 

Legal  Deadline:  None 

Abstract  This  rule  clarifies  and  makes 
editorial  corrections  to  a  number  of 
sections  of  the  Export  Administration 
Regulations.  In  particular,  the  rule 
specifies  that  requests  for  advisory 
opinions  concerning  license 
requirements  must  identify  the  actual 
exporter,  adds  a  new  note  to  a 
Commerce  Control  List  (CCL)  entry, 
corrects  the  eligibility  paragraphs  of 
two  CCL  entries,  clarifies  which  items 
may  be  reexported  from  COCOM 
participating  and  cooperating  countries 
to  the  People's  Republic  of  Oiina,  and 
makes  other  editorial  corrections. 

Timetable: 


Action 


FR  CHa 


Final  Action 


11/OOW 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Sharron  Cook,  Export 

Administration  Specialist.  Department 
of  Commerce.  Bureau  of  Export 
Administration,  Washington.  DC  20230, 
202  482-4819 

RIN:  0694-AA89 


752.  OFFSETS  IN  MILITARY  EXPORTS 

Legal  Auttiorlty:  50  USC  app  2099 

CFR  Citation:  15  CFR  701 

Legal  Deadline:  None 

Abstract  This  new  regulation  will 
implement  section  309  of  the  Defense 
Production  Act  of  1950,  amended.  This 


authority  requires  that  U.S.  firms 
entering  into  defense-related  o^set 
agreements  concluded  with  foreign 
governments  or  companies  associated 
with  military  export  sales  valued  in 
excess  of  $5  million  in  value,  furnish 
information  regarding  the  agreements  to 
the  Department  of  Commerce. 
Compliance  with  this  rule  will  involve 
minimal  cost  and  time  as  the 
information  requested  is  readily 
available  to  respondents  and  will 
primarily  afiect  large  defense 
contractors  rather  than  small  business 
entities. 

Timetat}le: 


Action 


Date 


FR  ate 


Final  Action  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Karen  Swasey. 

Offsets  Program  Manager,  Department 
of  Commerce,  Bureau  of  Export 
Administration,  Office  of  Industrial 
Resource  Administration,  Strategic 
Analysis  Division,  Room  3878. 
Washington,  DC  20230.  202  482-3795 
RIN:  0694-AA91 


753.  e  REVISIONS  TO  THE  EAR  TO 
IMPLEMENT  THE  UNITED  NATIONS 
EMBARGO  ON  ARMS  AND  RELATED 
MATERIAL  TO  RWANDA 

Legal  Authority:  18  USC  2570  et  seq: 
30  USC  185:  42  USC  6212;  10  USC 
7240;  10  USC  7430(e):  50  USC  1710 
et  seq:  22  USC  3201  et  seq;  42  USC 
2139(a):  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  785;  15  CFR  799 
Legal  Deadline:  None 
Abstract  Reacting  to  the  turmoil  and 
slaughter  of  innocent  civilians  in 
Rwanda  and  fulfilling  United  States 
obligations  to  implement  an 
international  arms  embargo  mandated 
by  the  United  Nations  Security  Council, 
the  President  has  banned  the  sale  and 
supply  of  arms  and  related  material  to 
Rwanda.  To  supplement  the  State 
Department  controls  on  items  on  the 
U.S.  Munitions  List,  the  BXA  is 
designating  certain  items  on  the 
Commerce  Control  List  that  are  subject 
to  the  arms  embargo  and  a  policy  of 
denial  to  Rwanda.  No  items  may  be 
exported  to  Rwanda  under  any  general 
license  including  shipments  of  limited 
value. 
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Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  ate 


Final  Action  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Hillary  Hess.  Export 
Administration  Specialist.  Department 
of  Commerce,  Bureau  of  Export 
Administration,  Washington,  DC  2Q230, 
202482-4819 

RIN:  0694-AA98 

754.  e  EXPORTS  TO  TAIWAN: 
EXPANSION  OF  IMPORT 
CERTIFICATE/DEUVERY 
VERIFICATION  (IC/DV)  PROCEDURE, 
SHORTER  PROCESSING  TIME 
FRAMES  AND  GENERAL  UCENSE 
GCG 

Legal  Authority:  18  USC  2510  et  seq; 
30  USC  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e);  50  USC  1710 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12058 

CFR  Citation:  15  CFR  770;  15  CFR  771; 
15  CFR  775 

Legal  Deadline:  None 

Abstract  As  part  of  the  Department  of 
Commerce  initiative  to  streamline 
export  licensing  requirements  for 


exports  to  countries  that  are 
demonstrating  increased  ability  to 
safeguard  reexports  of  U.S.-origin 
strategic  goods  and  technology,  the 
Bureau  of  Export  Administration  (BXA) 
is  extending  to  Taiwan  export  licensing 
benefits  available  under  the  provisions 
of  section  5{k)  of  the  Export 
Administration  Act  of  1979.  as 
amended  (EAA). 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Sharron  Cook,  Export 
Administration  Specialist,  Etepartment 
of  Commerce,  Bureau  of  Export 
Administration,  Washington,  EXZ  20230, 
202  482-4819 

RIN:  0694-ABOO 

755.  e  EFFECT  OF  IMPORTED 
ARTICLES  ON  THE  NATIONAL 
SECURITY 

Legal  Authority:  19  USC  1862 

CFR  Citation:  15  CFR  705 

Legal  Deadline:  None 

Abstract  Section  232  of  the  Trade 
Expansion  Act  of  1962,  as  amended  (19 
use  1862)  provides  for  the 


investigation  of  imports  of  articles 
which  threaten  to  impair  the  national 
security.  The  implementing  regulation, 
"Effect  of  Imported  Articles  on  the 
National  Security"  (15  CFR  705), 
prescribes  {5rocedures  to  be  followed  by 
the  Department  of  Commerce  to 
commence  and  conduct  such  an 
investigation.  Because  of  recent 
amendments  to  the  Act,  this  regulation 
must  be  revised  to  set  forth 
requirements  for  additional  action  to  be 
taken  by  the  Secretary  of  Commerce 
upon  commencing,  conducting,  and 
completing  an  investigation,  and 
reporting  the  disposition  of  an 
investigation  to  the  Congress,  and  by 
the  President  in  making  a 
determination  to  take  action  against  the 
imports  of  the  article. 

Timetable: 


Action 


Date  FR  Cite 


Final  Action 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Karen  Swasey, 

Section  232  Investigations  Program 
Manager,  Department  of  Commerce, 
Bureau  of  E^qport  Administration,  Office 
of  Industrial  Resource  Administration, 
Strategic  Analysis  Division,  Room  3878, 
Washington,  DC  20230,  202  482-3795 

RIN:  0694-ABOl 


DEPARTMENT  OF  COMMERCE  (DOC) 
Bureau  of  Export  Administration  (BXA) 


Completed  Actions 


756.  COMMERCE  CONTROL  LIST; 
ITEMS  CONTROLLED  FOR  NUCLEAR 
NONPROLIFERATION  REASONS 

CFR  Citation:  15  CFR  771;  15  CFR  772; 
15  CFR  773;  15  CFR  774;  15  CFR  778; 
15  CFR  786;  15  CFR  787;  15  CFR  799 

Completed: 


757.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS; 
TRANSFERS  OF  TECHNOLOGY  TO 
FOREIGN  NATIONALS  IN  THE  UNITED 
STATES 

CFR  Citation:  15  CFR  700  to  799 

Completed: 


758.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS; 
CLARIFICATIONS;  SAVINGS  CLAUSE 

CFR  Citation:  15  CFR  700  to  799 

Completed: 


Reason 


Dale 


FR  Ota 


Reason 


Date 


FR  Cite 


Reason 


Date 


FR  Cite 


Final  Action  03/09/94    59  FR  10958 

Final  Action  Effective  03/09/94 

Small  Entities  Affected:  None  ■ 

Government  Levels  Affected:  None 

Agency  Contact  Willard  Fisher,  202 
482-4479 


Fmal  Action  03/22/94   59  FR  13449 

Final  Action  Effective  03/22/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian, 
202  482-2440 


RIN:  tl694-AA66 


RIN:  0694-AA71 


Merged  witti  RIN  07/05/94 

0694-AA82 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian, 
202  482-2440 

RIN:  0694-AA73 

759.  REVISIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS: 
GENERAL  LICENSE  GCG  AND 
EDITORIAL  CLARIFICATIONS 

CFR  Citation:  15  CFR  700  to  799 
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OOC-BXA 


Completed  Actions 


Compltod: 


R«aMn 


FR 


Merged  with  F^IN  07DS/94 

0694AA72 

SmaH  Entitles  Affected:  Nunc 

Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 
i!02  482-2440 

RIN:  0694-.'\A74 

760  REVISIOHS  AND 
CLARIFICATIONS  TO  THE  EXPORT 
ADMINISTRATION  REGULATIONS; 
EXPORTS  TO  VESSELS  AND 

AIRCRAFT 

CFR  Citation:  is  CFR  700  to  79*) 

Completed: 

fWaaon 


FR 


Merged  wrth  RIN  07/05/94 

0694-AA67 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Muldonian. 
^O:!  482-2440 

RIN:  0094-A.^75 


761.  EXPORTS  TO  ARGENTINA: 
ESTABLISHMENT  OF  IMPORT 
CERTIFICATBDELIVERY 
VERIFICATION  OC/DV)  PROCEDURE, 
SHORTER  PROCESSING  TIME 
FRAMES  AND  GENERAL  LICENSE 
GCG 

CFR  Citation:  15  CFR  700  to  799 

Completed; 

R  ~ 


FR  cm 


Final  Action  06/15/94    59  FR  30682 

Final  Action  Effective  06/i5'94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Patricia  Muldonian. 
202  482-2440 

RIN:  0694-.'\A79 


762.  EXPORTS  TO  INTERNATIONAL 
WATERS 

CFR  Citation:  15  CFR  700  to  799 
Completed: 


PR 


Merged  wM)  RtN  07/06/94 

0694-AA67 

Small  Entltiee  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 
202  482-2440 

RIN:  0694-AA80 


763  COMMERCE  CONTROL  LIST; 
REVISIONS  AND  CLARIFICATIONS  TO 
THE  EXPORT  ADMINISTRATION 
REGULATIONS;  FINGERPRINT 
EQUIPMENT  AND  REEXPORT  POLICY 
FOR  THE  PRC 

CFR  Citation:  lo  CFR  700  to  799 

Completed: 

Reason 


PR  cue 


\Mi|hdrawn  07A0S/94 

jSman  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 
202  482-2440 


RtN:  0694-AA8I 


764.  ELECTRONIC  SUBMISSIONS  OF 
VALIDATED  UCENSE  APPLICATIONS 

CFR  Citation:  15  CFR  700  to  799 

Completed: 


Reason 


FR  Cite 


Merged  with  RtN  07/05/94 

0694-AA67 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Willard  Fisher,  202 
482-2440 


RIN:  Of.94-AA82 


765.  CHANGES  IN  CATEGORIES  3,  4, 
AND  5  OF  THE  COMMERCE  CONTROL 
LIST  BASED  ON  COCOM  REVIEW; 
EXPANSION  OF  FAVORABLE 
CONSIDERATION  TREATMENT;  ETC 

CFR  Citation:  15  CFR  770:  15  CFR  772; 
15  CFR  773;  15  CFR  775;  15  CFR  776; 
15  CFR  778;  15  CFR  779;  15  CFR  785: 
15  CFR  799 

Completed: 

"•— on Dele  PR  cite 

Final  Action  05/16/94    59  FR  25303 

Final  Actloo  Eftective  05/16/94 

SmaM  Entities  Affected:  None 

Govemn>ent  Levels  Affected:  None 

Agency  Contact  Sharron  Cook.  202 
482-4819 

RIN:  0694-AA83 


76a.  EXPORTS  TO  SOUTH  AFRICA; 
REVISION  OF  FOREIGN  POUCY 
CONTROLS 

CFR  Citation:  15  CFR  771;  15  CFR  785; 
15  CFR  779 

Completed: 


Reason 


FRCn* 


Final  Action  03/25/94    59  FR  14360 

Firwl  Action  Eflective  03/28/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Hillary  Hess,  202 
482-4819 

RIN:  0694-AA86 

767.  •  ESTABUSHMENT  OF  NEW 
GENERAL  LICENSE  FOR  SHIPMENTS 
TO  COUNTRY  GROUPS  QWY  AND 
THE  PEOPLE'S  REPUBLIC  OF  CHINA 

Legal  Authority:  is  USC  et  seq:  30  USC 
185:  42  USC  6212;  10  USC  7240;  10 
USC  7430(a);  50  USC  1710  et  seq;  22 
USC  3201  et  seq;  42  USC  2139(a):  43 
USC  1354:  50  USC  app  2401  et  seq: 
46  USC  466(c);  EO  11912;  EO  12058; 
EO  12735 

CFR  Citation:  15  CFR  771;  15  CFR  774; 
15  CFR  799 

Legal  Deadline:  None 

Abstract  The  Coordinating  Committee 
for  Multilateral  Export  Controls 
(COCOM)  agreed  to  cease  functioning 
on  March  31.  1994.  The  current  control 
lists  will  be  retained  by  the  member 
nations  until  a  successor  regime  is 
established.  To  help  make  the 
transition,  the  United  States  established 
a  new  General  License  GLX.  which 
allows  certain  shipments  to  civil  end- 
users  and  end-uses  in  formerly 
proscribed  destinations.  The  new 
general  license  will  reduce  paperwork 
and  licensing  delays  for  exporters,  and 
will  focus  controls  on  exports  that  are 
of  direct  strategic  concern. 

Timetable: 


Action 


FR  Cite 


Final  Action  04A)4/94    59  FR  15621 

Final  Action  Effective  04/04/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Patricia  Muldonian. 
Export  Administration  Specialist, 
Department  of  Commerce,  Bureau  of 
Export  Administration,  Washington,  DC 
20230,  202  482-2440 

RIN:  0694-AA97 
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76&  e  EXPORTS  TO  SOUTH  AFRICA; 
REMOVAL  OR  FOREIGN  POUCY 
CONTROLS 

Legal  Authority:  18  USC  2510  et  seq; 
30  use  185;  42  USC  6212;  10  USC 
7240;  10  USC  7430(e);  50  USC  1710    * 
et  seq;  22  USC  3201  et  seq;  42  USC 
2139(a);  43  USC  1354;  50  USC  app 
2401  et  seq;  46  USC  466(c);  EO  11912; 
EO  12058;  EO  12735 

CFR  Citation:  15  CFR  771;  15  CFR  773; 
15  CFR  779;  15  CFR  785;  15  CFR  786; 
15  CFR  799 

Legal  Deadline:  None 


Abstract  On  May  25,  1994,  the  United 
Nations  Security  Council  (UNSC) 
passed  Resolution  919  lifting  the  arms 
embargo  against  South  Ahica,  and 
withdrawing  their  recommendation  for 
other  voluntary  restrictions  on  sales  to 
the  South  African  military  and  police. 
In  recognition  of  the  UNSC  action  and 
the  installation  of  a  democratically 
elected,  nonracial  govenunent  in  South 
Africa,  the  Bureau  of  Export 
Administration  is  amending  the  Export 
Administration  Regulations  (EAR)  to 
eliminate  controls  established  to 
implement  an  arms  embargo  and  to 


remove  specific  controls  to  the  South 
African  military  and  police- 
Timetable: 


Action 


Date 


FR  one 


Final  Action  Effective  05/25/94 

Final  Action  06/15/94    59  FR  30684 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Hillary  Hess,  Expon 
Administration  Specialist,  Department 
of  Commerce,  Bureau  of  Export 
Administration,  Washington.  DC  20230, 
202  482-4819 

RIN:  0694-AA99 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Institute  of  Standards  &  Technology  (NIST) 


Proposed  Rule  Stage 


769.  FIPS  FOR  POSIX  SYSTEM 
ADMINISTRATION 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None . . 

Abstract:  This  standard  will  adopt  a 
set  of  specifications  on  an  interim  basis 
to  provide  functionar system 
administration  requirements  for  POSIX 
operating  system  implementations. 
Actual  utility  names  and  options  for 
system  administration  will  be  specified 
in  a  future  revision  to  this  FIPS.  This 
standard  will  facilitate  the  interchange 
of  computer  programs  among  different 
vendor  systems  and  architectures. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack, 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Gaithersburg,  MD  20899, 
301  975-2833 

RIN:  0693-AA71 


770.  FIPS  FOR  IRDS  EXPORT/IMPORT 
FILE  FORMAT 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  Non# 

Abstract  This  standard  will  adopt  an 
American  National  Standard  being 


developed  by  Standards  Committee 
X3H4.  The  standard  will  specify  the 
precise  format  of  files  used  to  exchange 
information  between  IRDSs.  The 
specification  will  complete  the  IRD-IRD 
Interface,  the  functionality  of  which  is 
specified  in  FIPS  PUB  156. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Ofiice  Equipment 

Agency  Contact  ShiHey  Radack, 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Gaithersburg,  MD  20899, 
301  975-2833 

RIN:  0693-AA76 

771.  REVISION  OF  FIPS  177,  INITIAL 
GRAPHICS  EXCHANGE 
SPECIFICATION  (IGES) 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  revision  will  update 
FIPS  177  by  adopting  revised  voluntary 
industry  specifications  for  IGES.  The 
revision  will  ^able  the  Federal 
Government  to  maintain  compatibility 
with  industry  practices  for  the 
representation  and  exchange  of  product 
definition  data  used  in  computer-aided 
design  and  computer-aided 
manufacturing  systems. 

Timetable:  Next  Action  Undetermined 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack, 

Computer  SpeciaUst,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Gaithersburg,  MD  20899, 
301  975-2833 

RIN:  0693-AB13 

772.  FIPS  FOR  BUILDING  GROUNDING 
AND  BONDING  REQUIREMENTS  FOR 
TELECOMMUNICATIONS 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  FIPS  will  adopt  a 
voluntary  industry  standard  to  enable 
the  planning,  design,  and  installation 
of  telecommunications  grounding 
systems  within  a  building  to  support 
a  multivendor,  multiproduct 
environment. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  ShiHey  Radack. 

Computer  SpeciaUst,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
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Technology.  Caithersburg.  MD  20899. 
301  975-2833 

RIN:  0693-AB23 

773.  PROPOSED  REVISION  OF  FIPS 
146-1.  QOVERNMENT  OPEN  SYSTEMS 
INTERCONNECTION  PROFILE  (QOSIP) 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  standard  defines 
communications  protocols  that  enable 
systems  developed  by  different  vendors 
to  interoperate  and  that  enable  the 
users  of  different  applications  on  these 
systems  to  exchange  information.  A 
revision  will  be  proposed  to  expand  the 
options  for  protocol  selection  and  meet 
changing  government  requirements. 
TImatabIa: 


Action 


Date  FR  CMe 


NPRM  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Agency  Contact:  Shirley  Radack. 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  ft  Technology,  B151 
Technology.  Caithersburg.  MD  20899. 
301  975-2833 

RIN:  0693-AB24 

774.  PROPOSED  REVISION  OF  FIPS 
119,  ADA  PROGRAMMING  LANGUAGE 
Legal  Authority:  PL  100-235 
CFR  Citation:  None 
Legal  Deadline:  None 

AtMtract  This  revised  FIPS  will  adopt 
revised  voluntarv  industry 
>pocincatjons  (ANSI/lSO/lEC 
8052:1994)  for  the  Ada  programming 
language.  This  proposed  revision  will 
supersede  FIPS  PUB  119  in  its  entirety 

Timetabia: 


Action 


FR  CHe 


07/11/94    59  FR  35315 
1000/94    59  FR  35315 


NPRM 

NPRM  Comment 

Pertod  End 
Final  Action  01/00/96 

Small  Entities  Affected:  Nunc 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact:  Shirley  Radack. 

(.omputer  Specialist.  Department  of 


Commerce,  National  Institute  of 
Standards  &  Technology.  B151 
Technology.  Caithersburg,  MD  20899, 
301  975-2833 

RIN:  0693-AB25 


775.  REVISION  OF  FIPS  125-1.  MUMPS 
(MASSACHUSETTS  GENERAL 
HOSPITAL  UTILITY  MULTI- 
PROGRAMMING SYSTEM) 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

At>stract:  This  revised  FIPS  will  adopt 
revised  voluntary  industry 
specifications  (ANSI/MDC/  X11.1-199X) 
for  the  MUMPS  programming  language. 
This  proposed  revision  will  supersede 
FIPS  PUB  125-1  in  its  enUrety. 

Timetable: 


Action 


FR  CHe 


07/05/94    59  FR  34414 
10/03/94    49  FR  34414 


NPRM 

NPRM  Comment 
PenodEnd 

FinaJ  Action  12/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
OfHce  Equipment 

Agency  Contact  Shirley  Radack. 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Caithersburg.  MD  20899, 
301  975-2833 

RIN:  0693-AB26 

776.  e  PROPOSED  FIPS  FOR 
INFORMATION  RETRIEVAL  IN  THE 
GOVERNMENT  INFORMATION 
LOCATOR  SERVICE  (GILS) 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  FIPS  will  select  options 
from  voluntary  industry  standard 
Z39.50-1992,  Information  Retrieval 
Application  Service  Definition  and 
Protocol  Specification  for  Open 
Systems  Interconnection,  to  meet 
Federal  Government  requirements  for 
the  operation  of  the  Government 
Information  Locator  Service  (GILS). 

Timetable: 


Action 


FR  one 


NPRM 


07/06/94    59  FR  34412 


Proposed  Rule  Stage 


Action 


Date 


FR  ate 


NPRM  Comment  10/03/94 

Period  End 
Final  Action  12/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack, 
Compute  Specialist.  Department  of 
Commerce.  National  Institute  of 
Standards  &  Technology.  B151 
Technology.  Caithersburg.  MD  20899, 
301  975-2833 

RIN:  0693-AB29 

777.  e  PROPOSED  REVISION  OF  FIPS 
21-3,  COBOL 

Legal  Authority:  PL  100-235 

CFR  CItaHon:  None 

Legal  Deadline:  None 

Abstract  This  revision  will  modify  the 
FIPS  to  reflect  corrections  and 
clarifications  made  to  the  COBOL 
specifications  by  a  voluntary  industry 
standards  committee.  This  standard 
prq^notes  the  portabiUty  of  COBOL 
programs  among  different  computer 
systems. 

TImatabIa: 


Action 


Data 


FR  Cite 


07/11/94    59  FR  35312 
10/11/94    59  FR  35312 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  01/00/95   , 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack. 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology.  B151 
Technology.  Caithersburg,  MD  20899. 
301  975-2833 

RIN:  0693-AB32 

778.  e  REVISION  OF  FIPS  180, 
SECURE  HASH  STANDARD 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  revision  will  correci  a 
minor  technical  flaw  that  was 
discovered  in  the  secure  hash 
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algorism.  The  algorism  computes  a 
condensed  message  digest  that 
represents  the  tniginal  message  and  that 
can  be  used  in  computing  a  digital 
signature. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/1 1/94 
10/00/94 

01/00/95 


59  FR  3531 7 
59  FR  35317 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
OlTice  Equipment 

Agency  Contact:  Shirley  Radack, 

Computer  Specialist,  Department  of 
CQanaeroe,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Caithersburg,  MD  20899, 
301  975-2833 

MH:  06g3-AB33 

77».  e  RPS  FOR  CRYPTOGRAPHIC 
SERVICE  CALLS 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 


Legal  Deadline:  None 

At>stract  This  standard  will  specify  a 
set  of  generic  cryptographic  service 
calls,  or  applications  {>rogram  interface 
(API),  for  application  programs  to 
interface  with  a  cryptographic  module 
for  requesting  cryptographic  functions. 
The  service  calls  will  specify  the 
interface  for  common  cryptographic 
functions  such  as  message  encrj-ption 
and  decryption,  message 
authentication,  digital  signature 
generation  and  verification,  key 
management,  and  user  authentication. 

Timetable: 


Action 


Date 


FROte 


NPRM  10/0a«4 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Alfected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shlriey  Radack. 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Caithersburg,  MD  20899. 
301  975-2833 


RIN:  0693-AB34 


78Q.  •  PROPOSED  REVISION  OF  FIPS 
179.  GOVERNMENT  NETWORK 
MANAGEMENT  PRORLE  (GNMP) 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  The  proposed  revision  will 
remove  the  requirement  for  mandatory 
use  of  FIPS  179  and  expand  agency 
options  for  network  management  to  • 
open,  voluntary  standards,  including 
those  based  on  Open  Systems 
Interconnection  (OSI)  protocols. 

Timetable; 

Action Date  FR  Cite 

NPRM  10«)0«4 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack, 

Computer  Specialist,  Department  of 
Comineicie.  National  Institute  of 
Standards  &  Technok^y.  B151 
Technology.  Gaithersbin^g.  MD  20899. 
301  975-2833 

RIN:  0693-AB35 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Institute  of  Standards  &  Technology  (NIST) 


Final  Rtile  St^e 


781.  FIPS  FOR  PORTABLE 
OPERATING  SYSTEM  INTERFACE 
(POSIX)— PART  2:  SHELL  Af«D 
UTILITIES 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  standard  will  adof>t 
Draft  International  Standard  ISO/IEC 
9945-2^1992.  Information  Technology- 
Portable  Operating  System  Interface 
(POSIX)-Part  2:  SheH  and  Utilities  as 
a  F!PS.  This  standard  will  «xtend  the 
functionality  of  the  POSIX  standard  by 
providing  an  interactive  interface  for 
users  to  control  processing. 

Timetable: 


Action 


Dale 


FR  cue 


Date 


FROM 


NPRIM 

NPRM  Comment 

PefiodEnd 
Second  NPRM 


06/07«9    54  FR  24375 
09/05/89    54  FR  24375 

01/28/94    59  FR  4034 


Second  NPRM    .        W/28/94    59  FR  4034 

Comment  Period 

End 
Final  Action  42/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Kadack. 

Computer  Speciahst,  Department  of 
Commerce.  National  Institute  of 
Standards  &  Technology.  B151 
Technology.  Caithersburg.  MD  20899. 
Ml  975-2833 

RIN:  0693-AA70 

782.  FASTENER  QUALITY 

Legal  Authority:  PL  101-592 

CFR  CttaBon:  IS  CFX  280 

Legal  Deadline:  NPRM.  Statutor> %  May 
15.  1991. 


At>stract  This  rule  will  implement  the 
Fasrtener  Qurfity  Act.  In  1990.  Cx»ngress 
enacted  the  Fastener  Quality  Act  (the 
Act)  to  protect  public  «afety.  deter 
introduction  of  nonconforming 
fasteners  into  commerce,  improve 
traceability  of  fasteners  used  in  critical 
applicatioiQs.  and  provide  customers 
with  greater  assurance  that  fasteners 
meet  stated  specifications.  The  Act 
requires  that  certain  fasteners  sold  in 
commerce  conform  to  the  specifications 
to  whitii  they  are  represented  to  be 
manufactured;  provides  for 
accreditation  of  laboratories  engaged  in 
fastener  testing;  and  requires  the 
inspection,  testing,  and  certification  (in 
accordance  with  standardized  methods] 
of  festeners  used  incriticel 
applications. 

Timetat>le: 

Action  Dale  FR  Cite 


NPRM 


0B,'17/9?    57  FR  37032 
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Final  Rule  Stage 


FR  CH» 


NPRM  Comnwnl 

Period  End 
Final  Action 


11/02/98    57  FR  37032 


04/0(V95 


Small  EntitiM  Affectad:  Businesses 

Qovemmant  Lavels  Affactad:  None 

Agancy  Contact  Belinda  L.  Collins. 
FQA  Program  Manager.  Office  of 
Standards  Services.  Department  of 
Commerce.  National  Institute  of 
Standards  &  Technology.  Room  A603 
Administration.  Gaithersburg.  MD 
20899.  301  975-4000 

RIN:  0693-AA90 

783.  SECOND  SOUCITATION  OF 
COMMENTS  ON  PROPOSED  FIPS  FOR 
STANDARD  SECURITY  LABEL  FOR 
INFORMATION  TRANSFER 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Lagal  Daadlina:  None 

Abatract:  This  standard  will  specify  the 
format  for  security  labels  to  be  used 
in  information  transfer.  Security  labels 
will  facilitate  the  institution  of  controls 
to  prevent  accidental  or  intentional 
disclosure,  modification,  or  destruction 
of  data. 

Timatabla: 


Action 


Date 


FR  CHe 


08«1/92    57  FR  37948 
11/19/92 

01/28/94    59  FR  4031 
03/29/94 


NPRM 

NPRM  Comment 

PerKxl  End 
Second  NPRM 
Second  NPRM 

Comment  Period 

End 
Final  Action  12/00/94 

Small  Entitiaa  Affected:  None 

Qovammant  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Offlce  Equipment 

Agency  Contact  Shirley  Radack. 

Computer  Specialist.  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology.  B151 
Technology,  Gaithersburg.  MD  20899, 
301  975-2833 

RIN:  0693-AA99 

784.  PROPOSED  FIPS  FOR  ODA 
RASTER  DAP 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Daadlina:  None 


Abstract  This  standard  will  specify  an 
interchange  format  suitable  for  the 
transfer  of  raster  images  between 
systems  designed  for  raster  graphics 
applications.  The  standard  will  enable 
users  to  transfer  documents  between 
din'erent  equipment  designed  for  raster 
processing. 

Timetable: 


Action 


FR  CHe 


NPRM 

NPRM  Comment 

PerKJd  End 
Final  Action 


01/28/94    59  FR  4032 
04/28/94 


12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack. 

Computer  Specialist.  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Gaithersburg.  MD  20899, 
301  975-2833 

RIN:  0693-AB12 

785.  PROPOSED  FIPS  FOR 
ADMINISTRATION  STANDARDS  FOR 
THE  TELECOMMUNICATIONS 
INFRASTRUCTURE  OF  FEDERAL 
BUILDINGS 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

At>stract  This  standard  will  adopt 
ANSI/TlA/EIA-606-1993. 
Administration  Standard  for  the 
Telecommunications  Inh-astructure  of 
Commercial  Buildings.  The  standard 
will  provide  the  administrative 
requirements  for  the 
telecommunications  equipment  spaces, 
cable  pathways,  grounding,  wiring,  and 
termination  hardware  that  support  the 
distribution  of  information  within  a 
new,  existing,  or  renovated  office 
building  or  campus. 

Timetable: 


Action 


Date 


FR  CHe 


04/15/93    58  FR  19663 
07/15/93    58  FR  19663 


NPRM 

NPRM  CoiTvnent 

Period  End 
Final  Action  10/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 


Agency  Contact  Shirley  Radack. 
Computer  Sf>ecialist.  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Gaithersburg,  MD  20899. 
301  975-2833 

RIN:  0693-AB14 

786.  REVISION  OF  FIPS  172.  VHSIC 
HARDWARE  DESCRIPTION 
LANGUAGE  (VHDL) 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  revised  FIPS  will  adopt 
revised  voluntary  industry 
specifications  for  the  VHDL 
programming  language  contained  in 
ANSI/IEEE  1076:1993.  This  proposed 
revision  will  supersede  FIPS  PUB  172 
in  its  entirety. 

Timetable: 


Action 


Deta 


FR  ate 


04/12/94    59  FR  17336 
07/11/94    59  FR  17336 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack, 

Computer  Specialist,  Department  of 
Commerce.  National  Institute  of 
Standards  &  Technology,  B151 
Technology,  Gaithersburg,  MD  20899. 
301  975-2833 

RIN:  0693-AB22 

787.  •  FIPS  FOR  SQL  ENVIRONMENTS 

Legal  Authority:  PL  100-235 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  standard  will  define 
conformance  profiles  that  can  be  used 
by  both  vendors  and  users  to  specify 
exact  requirements  for  how  various 
products  fit  into  an  SQL  environment. 
The  initial  emphasis  is  on  SQL  external 
repository  interface  profiles  for  non- 
SQL  data  repositories. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  Comment 

Period  End 
NPRM 
Flr«l  Action 


06/20/94 

06/22/94  59  FR  32186 
12AXV94 
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DOC— MST 


Final  Rule  Stage 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Fnderal 

Sectors  Affected:  357  Computer  and 
Office  Equipment 

Agency  Contact  Shirley  Radack, 

Computer  Specialist.  Department  of 
Commerce,  National  Institute  of 
Standards  &  Tedmoiogy,  B151 
Technology,  Gaithersburg,  MD  20899. 
301  975-2833 

RIN:  0693-AB28 

788.  •  PAOPOSEO  REVISION  OF  FIPS 
153.  PROGRAMMERS  HIERARCHICAL 
INTERACTIVE  GRAPHICS  SYSTEM 
(PHIGS) 

Legal  Authority:  PL  100-235 


CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  tevision  will  add 
features  to  the  current  standard  for 
PHJCS.  which  defines  basic 
functionality  for  control  and  data 
interchange  between  an  application 
program  and  its  graphic  support 
systems.  New  graphics  features  will  be 
provided  in  the  revision  which  will 
adopt  voluntary-  industry  specifications 
for  PHIGS. 

Timetable: 


Action 


Date 


FR  Cte 


NPRM  Comment 

Period  End 
Final  Action 


Action 


Oete 


FROte 


NPRM 


06/17/94    59  FR  31209 


09/15/94    59  FR  31209 

12/00*94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Sectors  Affected:  357  Computer  and 
Office  Equipment  * 

Agency  Contact  Shirley  Radack. 

Computer  Specialist,  Department  of 
Commerce,  National  Institute  of 
Standards  &  Technology.  B151 
Technology,  Gaitherdjiirg,  MD  20899. 
301  975-2833 

RIN:  0693-AB30 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Institute  of  Standards  &  Technology  (NIST) 


Completed  Actions 


789.  FIPS  186.  DIGITAL  SIGNATURE 
STANOAAO  (DSS) 

CFR  Citation:  None 

Completed: 


791.  FIPS  FOR  STANDARD  PAGE 
DESCRIPTION  LANGUAGE 

CFR  Citation:  None 

Completed: 


Completed: 


Reason 


FR  one 


Reason 


FRCile 


Reason 


OtH» 


«<Clte 


Final  Aclton  OS'lftW    59  FR  36208 

Final  Action  £«ect»ve   12/01/94    59  FR  26206 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Shirlev  Radack.  301 
975-2833 


RIN:  0693-AA86 


790.  APPROVAL  OF  WITHDRAWAL  OF 
FIPS  71.  ADVANCED  DATA 
COMMUNICATION  CONTROL 
PROCEDURES  (ADCCP)  AND  FtPS  78. 
GUIDEUNE  FOR  IMPLEMENTING 
ADCCP 


Withdrawn  -  Not  in      07/29/94 
best  interest  of  the 
Government  to 
propose  PfPS. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Shirley  Radack.  301 
975-2833 

RIN:  0693-AB03 

792.  NATIONAL  VOLUNTARY 
LABORATORY  ACCREDITATKMI 
PROGRAM 

CFR  Citation:  15  CFR  7;  15  CFR  285 

Completed: 


Final  Action  0422/94    59  FR  19129 

Final  Action  effective  05/23/94    SO  FR  19129 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  John  Donaldson.  301 
975-4029 

RIN:  0693-AB17 

T94.  FIPS  173,  SPATIAL  DATA 
TRANSFER  STANDARD  {SOTS) 

CFR  ataten:  None 

Coay>leted: 


Reason 


matt 


Reaeon 


Dale 


FR  Ctte 


CFR  CHattat:  None 

Completed: 
Reason 


FRCite 


Final  Action  C&'22/94    59  FR  32186 

Final  Action  E«ecli>«  06/22/94    59  FR  32186 

SmaH  Entities  Affected:  None 

GewernnMHt  Levels  Affected:  Federal 

Agency  Contact:  Shirley  Radack,  301 
975-2833 


*»IN:  0693-AA98 


Final  Action  05,'03»4    39  FR  22742 

Final  Action  Effectiw  06/02.<94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Albert  Tiiolen.  301 
975-4017 

RIN:  0e93-ABl5 

793.  NATIONAL  VOLUNTARY 
CONFORMITY  ASSESSMENT 
SYSTEMS  EVALUATION 

CFR  CItalioit:  15  CFR  266 


Final  Action  06.'10/94    SSFR  29985 

Final  Action  EQective  12/30/94   59  FR  29985 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Shirley  Radack.  301 
975-2833 

RIN:  0693-ABl« 

795.  FIPS  FOR  OPEN  DOCUMENT 
ARCHfTECniRE  fOOA), 
INTERCHANGE  FORMAT,  LANGUAGE. 
AMD  ASSOOATEO  PAOFHjES 

CFR  Citation:  None 
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Completed  Actions 


Completed: 


CFR  Citation:  15  CFR  290 


Timetat>le: 


R«Mon 


Withdrawn  •  Not  in       07/29/94 
t)est  interest  o(  the 
GoverrvTwrrt  to 
propose  FIPS 

Small  Entitias  Affactad:  None 

Govammant  Lavaia  Affactad:  None 

Agency  Contact:  Sliiriey  Radack.  301 

975-2833 


P***         FWCHa       Lagal  Daadllna:  None 


Action 


Data         FR  Ota 


RIN:  0693-AB21 


796  •  MANUFACTURING 
TECHNOLOGY  CENTERS 

Lagal  Autttority:  15  USC  278K 


AtMtract:  This  rule  amends  the 
procedures  which  implement  the 
Regional  Centers  for  the  Transfer  of 
Manufacturing  Technology  program  by 
revising  the  matching  fund 
requirements  in  the  Pifth  and  sixth 
years  of  operation  to  reflect  program 
experience  during  the  Tirst  Tive  years. 
The  maximum  allowable  Federal 
funding  will  be  one  third  of  total 
expenses  during  years  Tive  and  six.  The 
rule  also  revises  the  requirements  for 
cash  match.  At  least  half  of  the  match 
must  be  cash  or  full-time  personnel 
loaned  to  the  operating  organizations. 


01/27/94    59  FR  3803 
02/28/94 


NPRM 

NPRM  Comrnent 

Period  End 
Final  Action  05/02/94    59  FR  22504 

Final  Acton  Effective  05/02/94 

Small  Entities  Affactad:  None 

Government  Levels  Affected:  None 

Agency  Contact  Dr.  Peter 
Heydemann,  Director,  Technology 
Services,  Department  of  Commerce, 
National  Institute  of  Standards  & 
Technology,  Room  A365  Physics, 
Gaithersburg.  MD  20899,  301  975-4500 

RIN:  G693-AB27 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


Premie  Stage 


NATIONAL  MARINE  FISHERIES 
SERVICE 


797.  USE  IN  ENFORCEMENT 
PROCEEDINGS  OF  INFORMATION 
COLLECTED  BY  VOLUNTARY 
FISHERY  DATA  COLLECTORS 

Legal  Auttiority:  16  USC  1853(f1 

CFR  Citation:  15  CFR  904;  50  CFR  11: 
50  CFR  12 

Legal  Deadline:  None 

At>stract:  Problem:  The  National 
Marine  Fisheries  Service  requires 
siientific  data  about  the  state  of  various 
fisheries  in  order  to  provide  better 
management.  In  the  past,  much  of  this 
data  has  been  collecled  by  voluntar>- 
fishery  data  collectors  placed  aboard 
private  vessels  by  NMFS.  Chvners  and 
operators  of  these  vessels  have 
expressed  concern  that  information 
collected  by  these  voluntary  fishen,- 
data  collectors  might  be  used  against 
them  in  a  subsequent  enforcement 
proceeding,  thereby  affecting  their 
willingness  to  lake  on  these  collectors. 
Solution:  The  newly  enacted  statute 
"restricts"  the  use  of  data  obtained  by 
voluntary  fishery  data  collectors  in 
subsequent  enforcement  proceedings 
brought  pursuant  to  the  Magnuson 
Fishery  Conservation  and  Management 
Act,  16  USC  1801.  the  Marine  .Mammal 
Protm;tion  Act.  16  USC  1361,  and  the 
Endangered  Species  Act,  16  USC  1531. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 


Govemment  Levels  Affected:  Federal 

Additional  Information:  Regulations 
will  likely  appear  at  15  CFR  part  905. 

Agency  Contact:  Joel  LaBissonniere, 

Attorney,  Office  of  General  Counsel- 
Enforcament  and  Litigation,  Department 
of  Commerce.  National  Oceanic  and 
Atmospheric  Administration.  8484 
Georgia  Avenue.  Fourth  Floor,  Silver 
Spring.  MD  20910,  301  427-2202 

RIN:  064B-AE40 

798.  PRESCRIPTION  OF  FISHWAYS 
UNDER  SECTION  18  OF  THE 
FEDERAL  POWER  ACT 

Legal  Authority:  16  USC  791a  et  seq 

CFR  Citation:  50  CFR  405  (New) 

Legal  Deadline:  None 

Atwtract  The  Department  of  the 
Interior  and  the  Department  of 
Commerce  (Departments)  seek  advance 
comments  on  a  proposed  rule  to 
implement  the  Departments'  authority 
to  prescribe  fishways  under  section  18 
of  the  Federal  Power  Act  (FPA),  The 
proposed  rule  is  a  procedural  rule  that 
identifies  how  the  Departments  would 
prescribe  fishways  included  in  Federal 
Energy  Regulatory  Commission  licenses 
for  hydropower  facilities  It  includes  a 
definition  of  fishways  that  comports 
with  the  language  of  the  National 
Energy  Policy  Act  of  1992  (PL  102-496). 
The  Departments'  objectives  are  to 
codify  agency  practice  as  well  as 
provide  applicants  with  notice  of  the 
Departments'  information  needs  and 


prescription  procedures.  This  should 
eliminate  unnecessary  costs,  confusion, 
and  procedural  burdens  on  hydropower 
project  sponsors  while  protecting 
important  fishery  resources  affected  by 
hydropower  projects. 

The  Departments  are  interested  in 
advance  comments  on  the  proposed 
procedures  and  definitions.  The  no- 
action  option  will  be  used  as  a  l>aseline 
for  analysis.  Benefits  and  costs  (cont) 

Timetable: 


Action 


Date 


FRCIta 


ANPRM 

ANPRM  Comment 
Period  End 


10/00/94 
11/00/94 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ABSTRACT 
CONT:  of  the  proposal  have  not  been 
quantified.  However,  the  process  of 
licensing  hydropower  facilities  requires 
an  economic  and  environmental 
analysis  for  each  action. 

Agency  Contact  John  Hall,  Chief. 
Anadromous  Fish  Habitat,  Conservation 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  NMFS  -  F/HP4,  Silver 
Spring,  MD  20910,  301  713-2325 

RIN:  0648-AG53 


DOC— NOAA 


799.  e  NEW  DEALER  REPORTING 
FORM  FOR  LARGE  PELAGICS 

Legal  Authority:  16  USC  971  et  seq: 
16  USC  1801  et  seq 

CFR  Citation:  50  CFR  285:  50  CFR  630; 
50  CFR  678 

Legal  Deadline:  None 

Abstract:  Establishes  a  new  dealer 
reporting  system  for  ex-vessel  buyers  of 
Atlantic  highly  migratory  species: 
Sharks,  tunas,  and  swordfish.  Replaces 
and  consolidates  current  dealer 
reporting  systems  which  differ  by 
region  and  species. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contact  Richard  H.  Schaefer, 

Director,  Office  of  Fisheries. 
Conservation  and  Management, 
De|}artment  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West  Hwy. 
Silver  Spring,  MD  20910.  301  713-2334 

RIN:  0648-AG76 

800.  e  AMENDMENT  1  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
ATLANTIC  COAST  RED  DRUM 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  647 

Legal  Deadline:  None 

At)8tract  Amendment  1  would 
implement  a  rebuilding  schedule  for 
the  overfished  Atlantic  coast  red  drum 
resource. 

Timetable: 


Action 


Data 


FR  at* 


01/00/95 
09/00/95 
10/00/95 


ANPRM 

NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/95 

Final  Action  Effective  01/00/96 

Small  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 

Undetermined 


.» 


Agency  Contact  Andrew  J.  Kemmerer. 

Director.  Southeast  Region;  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702-2432, 
813  570-5301 

RIN:  0648-AG86 

NATIONAL  OCEAN  SURVEY/OFFICE 
OF  COASTAL  RESOURCES 
MANAGEMENT 


801.  PROPOSED  REGULATIONS  FOR 
THE  KEY  LARGO  NATIONAL  MARINE 
SANCTUARY 

Legal  Authority:  16  USC  1431  to  1434 

CFR  Citation:  15  CFR  929 

Legal  Deadline:  None 

Al>stract  These  regulations  are  being 
revised  to  implement  the  Florida  Keys 
National  Marine  Sanctuary  Protection 
Act  (Pub.  L.  101-605)  by  incorporating 
the  Key  Largo  Sanctuary  into  the 
Florida  Keys  National  Marine 
Sanctuary  management  plan  and 
regulations. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Additional  Information:  Neither  an  RIA 
nor  an  RFA  is  required  or  will  be 
prepared. 

Agency  Contact  Capt  Francesca 
Cava,  Chief,  Sanctuaries  and  Reserves 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway  (N/0RM2),  Silver  Spring,  MD 
20910,  301  713-3125 

RIN:  0648-AA33 

802.  PROPOSED  REGULATIONS  FOR 
THE  LOOE  KEY  NATIONAL  MARINE 
SANCTUARY 

Legal  Authority:  16  USC  1431  et  seq 

CFR  Citation:  15  CFR  937 

Legal  Deadline:  None 


Preruie  Stage 


At>stract  These  regulations  are  being 
revised  to  implement  the  Florida  Keys 
National  Marine  Sanctuary  Protection 
Act  (Pub.  L.  101-605)  by  incorporating 
the  Looe  Key  Sanctuary  into  the  Florida 
Keys  National  Marine  Sanctuary 
management  plan  and  regulations. 

Timetat>ie:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact  Capt.  Francesca 

Cava,  Chief,  Sanctuaries  and  Reserves 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway  (N/0iy^2),  Silver  Spring.  MD 
20910,  301  713-3125 

RIN:  0648-AB64 


OFRCE  OF  THE  ADMINISTRATOR 


803.  REGIONAL  MARINE  RESEARCH 
PROGRAM 

Legal  Authority:  16  USC  1447  et  seq: 
PL  101-593 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Atjstract  Regulations  will  state 
Regional  Boards  structure,  proposed 
review  process  for  plans,  and  research 
proposals. 

Timetat>le: 


Action 


Date 


FR  Ota 


ANPRM  10/00/94 

ANPRM  Comment       12/00/94 
Period  End 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact  William  Graham. 

Chief,  Environmental  Studies, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1335  East-West 
Highway,  Silver  Spring,  MD  20910.  301 
713-2435 

RIN:  0648-AF20 


UMI 
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NATIONAL  MARINE  FISHERIES 
SERVIOE 


804.  SCIENTIFIC  RESEARCH- 
DOMESTIC  AND  FOREIGN  FBHINQ 

Legal  Authority:  16  IJSC  1801  et  <ieq 

CFR  atatlon:  50  CFR  611:  50  CFF  620 

Legal  Deadline:  None 

AtMtract:  This  rule  would  definp 
M  ientilir.  research  and  experimental 
linhing  under  the  Magnuson  Ai.t  and 
add  sexeraf  prohibitions  to  the  general 
n>f;ufation!(  K'^^'-i'nini;  domestic 
Tisheries. 

Timetable: 


Action 

Dele 

mem 

NPRM 

10/00/94 

NPRM  CofTiment 

^MWU 

PenodEna 

Fmat  Action 

12/0a94 

Fma/  ActKjn  EWecftve 

01 '00-95 

Smalt  Enttttes  Affected:  I'ndetermined 

Government  Levels  Affected:  Federal 

Sectors  Affected:  mi  Commen:iaI 
Fishing 

Agency  Contact:  Richard  H.  Schaefer. 
Hi  rector,  Otfice  of  Fi.theries 
(k>nservation  and  Mj^nt..  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  1.115 
Kast-West  Highway.  Siiver  Sprrng.  MD 
20910.  301  713-2334 

RIN:  0648-AC61 


806l  PROCEDURE  FOR  SETTING 
QUOTAS  ON  REMOVAL  OF  ATLANTIC 
BOTTLENOSE  DOLPHINS  FROM  THE 
WATERS  OF  THE  GULF  OF  MEXICO 
AND  FLORIDA'S  EAST  COAST 

Legal  Authority:  16  USC  1361 

CFR  Citation:  50  CFR  216 

Legat  Deadline:  None 

At>stract:  Regulations  will  establish  a 
procedure  for  setting  and  revising 
quotas  to  govern  the  removal  of 
Atlantic  botllenose  dolphins  (Tuxsiops 
truncatus)  from  the  Gulf  of  Mexico  and 
Florida's  east  coast.  Regulations  will  be 
supported  by  an  EIS  that  wiil  provide 
a  comprehensive  review  of  the  status 
of  sto<:ks  of  hotlienose  dolphins  in  the 
southeast  region  and  the  validity  of  the 
2  percent  rule  for  determining  the 
allowable  take  to  the  extent  reliable 
data  are  available.  These  regulations 
and  quotas  will  take  into  accour.t  other 
types  of  taking  such  as  those  that  may 


occur  incidentally  to  commercial 
fisheries. 


Action 


FRCM* 


Penod  End 
t^PRM 


0601/90   56  FR  22042 

07'02.'90 

1Z0Q94 


saMe  Knewes  Aifecieo:  L/uiwieiinmeu 

GoveriMiient  L.evals  Affected: 

Undetermined 

Additional  Information:  Action  to  be 
taken  will  be  reevaluated  in  the  context 
of  the  Marine  Mammal  Protection  Act 
as  reeuthorized  tn  ]9<H. 

Agency  Contact  Katherine  Waag. 

Fishery  Biologist,  Department  of 
Commerce.  National  Oceenic  and 
Atmospheric  Administration.  Office  of 
Protected  Resources,  1315  East-West 
Highway,  Silver  Spring.  MD  20910,  301 
713-22e9 

RIN:  0648-AD39 

806.  U.S.  GENERAL  STANDARDS  FOR 
GRADES  OF  FINFISH  PRODUCTS 

Legal  Autttority:  7  USC  1821  to  1630 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  50  CFR  261  subparts  A 
toE 

Legal  Deadline:  None 

Abetiett;  The  purpose  of  this  notice  ts 
to  invite  written  comments  to  evaltrate 
national  mterest  in  deleting  nine  (9) 
current  U.S.  grade  standards  covering 
Hnrish  products  and  the  development 
of  a  new  U.S.  General  Standards  for 
(•rades  of  Finfish  Products  that  would 
he  applicable  to  all  spe«:ies  and  cover 
the  ma)or  market  forms.  i.e.,  whole  and 
dressed,  steaks,  and  fillets. 

Timetable: 


Acflon 


FRCNi 


04/1 S94    59  FR  18091 
Oe/02'94    59  FR  23095 


ANPRM 

ANPWM  Comment 
Penod  End 

NPRM  oatxvoo 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Thomas  ).  Moreau. 
Director.  Technical  Services  Unit. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Ser\'ice.  One  Blackburn  Drive, 
Gloucester.  MA  01930.  508  281-9319 

RIN:  0648-AD53 


807.  FISHERY  MANAGEMENT  PLAN 
FOR  THE  OUEEN  COUCH  FISMERY 
OF  PUERTO  RICO  VUID  THE  VS. 
VIRGIN  ISLANDS 

Legal  Authority:  16  USC  1801  et  seq. 
Magnuson  Fishery  Conservation  K 
Mgmt.  Act 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  NPRM.  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  afler  receipt  from  the  fishery 
management  counciL 

AtMtract  This  new  Fishery 
management  Plan  for  the  Queen  Conch 
Fishery  of  ihierto  Rico  and  the  U.S. 
Virgin  Islands  will  estal)iish  Federal 
management  measures  to  rebuild  the 
overfished  queen  conch  resource  off 
Puerto  Rico  and  the  U.S.  Virgin  kkands. 
Imposed  measuies  rnchide  minimum 
size  restrictions  and  t>ag  limits  for 
commercial  and  recreational  Rsheries. 


Timetable: 

Action 

Dala 

FRGHe 

NPRM 

02A)Qi«5 

NPRM  Comment 

03AXV95 

Penod  End 

Final  Action 

06JW96 

Final  Action  EfTective 

06m0f9i 

Small  Entities  Affected:  Undetermined 

Government  Levels  ^Affected: 

Undetermined 

Agency  Contact:  Andrew  J.  Kemmerer. 
Director.  Southeast  Region.  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg,  FL  33702-2432, 
813  570-5301 

RIN:  0648-AD91 

808.  CERTIFICATE  OF  LEGAL  ORIGIN 
FOR  ANADROMOUS  FISH  PRODUCTS 

l.egal  Authority:  PL  101-627,  sec  801; 
Fishery  Conservation  Amendments  of 
1990 

CFR  Citation:  50  CFR  247 

Legal  Deadline:  Final.  Statutory.  May 
27.  1991. 

Final  regulations  are  required  by  PL 
101-627,  section  801(d)  within  180  days 
of  November  28. 1990.  provided  an 
agreement  is  in  place  with  another 
countn-  under  section  801(a)  of  PL  101- 
627. 

Atwtract:  The  regulation  wi)  provide 
for  the  issuance  of  Certificates  of  Legal 
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Origin  for  anadromous  fish  and 
anadromous  fish  products  legally 
harvested  by  vessels  of  the  United 
States.  The  certificates  will  be  issued 
pursuant  to  agreements  between  the 
United  States  and  other  countries 
negotiated  under  section  801(a)  of  PL 
101-627. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


00/00/00 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  These 
regulations  cannot  be  put  into  effect 
until  the  United  States  enters  into  an 
agreement  with  another  country  under 
section  801(a)  of  PL  101-627.  The 
Department  of  State  has  not  yet 
negotiated  such  an  agreement. 
Accordingly,  there  is  no  timetable  for 
implementing  these  regulations. 

Agency  Contact  Alan  Mager.  Special 
Agent.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  NMFS.  Office  of 
Enforcement.  1315  East-West  Highway, 
Silver  Spring.  MD  20910,  301  427-2300 

RIN:  0648-AD93 


809.  SECRETARIAL  AMENDMENT  TO 
THE  FMP  FOR  ATLANTIC  SWORDRSH 

Legal  Authority:  16  USC  1801  et  seq. 
Magnuson  Fishery  Conservation  & 
Mgmt.  Act 

CFR  Citation:  50  CFR  630 

Legal  Deadline:  NPRM.  Statutory. 
Final,  Statutory. 

NPRM  IS  days  and  final  action  110 
days  after  beginning  of  review. 

Alistract  PL  101-627  (signed  into  law 
November  7.  1990)  transferred  full 
responsibility  for  the  management  of 
swordfish.  including  preparation  of 
fishery  management  plans  and 
amendments,  from  the  regional  fishery 
management  councils  to  the  Secretary 
of  Commerce.  The  Secretary  will 
prepare  an  amendment  to  the  FMP  for 
Atlantic  swordfish  that  will  reduce 
fishing  mortality,  prevent  overfishing, 
rebuild  an  overexploited  resource,  and 
be  consistent  with  conservation 
measures  recommended  by  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas.  The 
existing  FMP  management  measures 
remain  in  effect  until  superseded  by 


Secretarial  actions.  Management 
measures  to  reduce  overfishing  may 
include  a  moratorium  on  issuance  of 
new  fishing  permits  or  a  limited  entry- 
system.  In  addition,  quotas  will  be 
adjusted. 

Timetable: 


Actten 


Dale         FR  Cite 


NPRM  12/00/94 

NPRM  Comment  02«XV95 

Period  End 

Final  Acbon  05'Q0/95 

Final  Action  Effective  06/00-'95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Richard  H.  Schaefer. 

Director,  Office  of  Fisheries 
Conservation  and  Management. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway.  Silver  Spring.  MD  20910.  301 
713-2334 

RIN:  0648-AE09 

810.  GENERAL  PROVISIONS  FOR 
DOMESTIC  FISHERIES 

Legal  Authority:  16  USC  1801-81 
Magnuson  Act 

CFR  Citation:  50  CFR  620 

Legal  Deadline:  None 

Al>stt'act  The  amendments  to  the 
Magnuson  Act  of  November  14. 1990. 
added  several  new  prohibitions  such  as 
the  ban  on  large-scale  driftnet  fishing 
and  the  prohibition  on  assaulting 
observers.  The  regulations  at  50  CFR 
620  contain  the  prohibitions  that  apply 
generally  to  domestic  fishing  regulated 
under  the  Magnuson  Act.  The 
regulations  must  be  amended  to  reflect 
the  recent  amendments  to  the 
Magnuson  Act  and  to  update  and 
improve  current  language  generally. 
The  alternative  would  be  to  leave  the 
regulatory  language  as  it  is  now.  This 
would  be  unacceptable  because  it 
would  leave  the  regulation  out  of  date 
and  inconsistent  with  the  current 
statutory  language.  The  benefits  would 
be  to  improve  the  current  regulations 
and  to  clarify  the  scope  of  the  new 
statutory  language.  There  are  no 
potential  costs  identified. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  10/00/95 

Small  Entities  Affected:  Undetermined 


Government  Levels  Affected: 
Undetermined 

Agency  Contact  Carol  Messing.  Staff 
Attorney.  Department  of  Conunerce. 
National  Oceanic  and  Atmospheric 
Administration.  Office  of  General 
Counsel.  8484  Georgia  Avenue,  Room 
400.  Silver  Spring,  MD  20910.  301  427- 
2202 

RIN:  0648-AE39 


81 L  nSHERY  MANAGEMENT  PLAN 
FOR  CORALS  AND  ASSOCIATED 
PLANTS  AND  INVERTEBRATES  FOR 
PUERTO  RICO  AND  THE  U.S.  VIRGIN 
ISLANDS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  NTRM.  Statutory.  . 

Final,  Statutory.  I 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  a  regional 
fishery  management  council. 

Abstract:  The  Fishery  Management 
Plan  (FMP)  for  Corals  and  Associated 
Plants  and  Invertebrates  for  Puerto  Rico 
and  the  U.S.  Virgin  Islands  will  address 
the  impacts  of  human  activities  on  the 
condition  of  coral  neb  in  Federal 
waters  off  Puerto  Rico  and  the  U.S. 
Virgin  Islands,  and  related  habitats,  and 
respond  to  the  rapidly  expanding 
fishery  for  aquarium  species,  especially 
in  Puerto  Rico.  Specifically,  the  FMP 
would:  (1)  prohibit  the  harvest  of  stony 
corals,  sea  fans,  gorgonians,  and  live 
rock,  except  for  scientific  research, 
education,  and  habitat  restoration;  (2) 
limit  harvest  of  other  invertebrates  to 
dip  nets  and  slurp  guns,  with  certain 
exceptions;  (3)  prohibit  the  use  of 
chemicals  and  explosives;  and  (4) 
require  permits  and  reporting  to 
improve  data  collection. 


Timetable: 

Action 

Date 

FR  cue 

NPRM 

10/00/94 

NPRM  Comment 

11/00/94 

Period  End 

Final  Action 

12AXy94 

Final  Action  Effective 

01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  |.  Kemmerer. 

Director.  Southeast  Region,  NMFS, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration,  9721  Executive  Center 


UMI 
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Drive  N..  St.  Petersburx.  FL  .13702-2432. 
•13  570-5391 

RIN:  0648-AE47 

812.  FISHERY  MANAQEMENT  PtJU« 
FOR  ATLAMTIC  HERRmO 

Lagil  Aulhortty:  16  USC  1801  el  »»q. 
MagnuMMi  Flshary  ConMrvstion  A 

Mgml.  Act 

CFR  Citation:  50  CFR  648 


Lagat  PwUWiia.  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  dayt  and  Hnal  action  110 
day*  after  iwraipt  from  the  Regional 
Fifthery  Management  Council. 

Abatract:  This  fishery  managemant 
plan  would  implaiiMnt  RMnagMMal 
measures  for  Atlantic  herring  in  the 
CEZ  off  New  England  and  the  Mid- 
Atlantic  States. 

Timatabia: 


Action 


FR 


NPRM  orno/96 

NPRM  Comment         0MXV95 

PenotfEnd 
Final  Acfeon  1(V0(V96 

Fmal  Acaon  Effective   11/00^96 

Small  EnlWaa  Aftadad:  UndHermined 

Qovammant  Levels  AfTectad: 
Undetermined 

Agency  Contact  Allen  E.  Pctenoo.  )r.. 

Acting  Dirvrior.  f4orthea9t  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  One  Blackburn  Drive, 
Gloucester.  MA  01930.  5<M  281-9300 
RtN:  064R-AE50 

813.  AMENDMENT  7  TO  THE  FISHERY 
MANAQEMENT  PLAN  FOR  THE 
SNAPPER^ROUPER  FISHERY  OF 
THE  SOUTH  ATLANTIC 

Legal  Authority:  16  USC  1801  et  aeq 
CFR  Citation:  50  CFR  646 

Legal  Daadllna:  NPRM,  Statutory. 

Fmal.  Statutory. 

NPR.VI  15  days  and  final  action  110 
days  after  receipt  from  a  regional 
fishery  management  council. 

Abstract  Amendment  7  would:  (1) 
(establish  size  limits  for  hogfish  and 
mutton  snapper:  (2)  extend  permitting 
requirements  to  dealers  and 
headboatsycharterboats;  (3)  specify 
allowable  search:  (4)  modify  the 
management  unit  to  include  srup;  (5) 
only  off  North  Carolina,  allow  sink  net 


fishermen  fishing  for  spot,  croaker,  and 
weakfish  to  make  mahigear  trips,  and 
allow  retention  of  all  fish  harvested 
with  black  sea  bast  pots  and/or  bandit 
gear  that  meet  the  miniaium  size  limits. 

TtmatabiT 

Action 


NPRM  09/19^    59  FR  47833 

NPRM  Comment  t0/3t/94 

PenodEnd 

Final  Action  12AXV94 

Fmal  ActK>n  Effective  01/00/95 

Small  Entitiaa  Aflacted:  None 

Qovanwiant  Levels  Affactsd: 

Undetermined 

Agency  Contact  Andrew  |.  Ifrmaum. 
Director,  Southeast  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702-2432, 
813  570-5301 

RIM:  ()648-AE52 

814.  SEA  TURTLE  MONITORINQ  AND 
CONSERVATION  MEASURES  FOR 
NONSHRIMP  FISHERIES 

Legal  Authority:  16  USC  1531  et  seq 

CFR  CItMon:  50  CFR  217;  50  CFR  222; 
50  CFR  227 

Legal  Deadline:  None 

Abstract:  NMFS  proposes  to  protect  sea 
turtles  through  the  implementation  of 
sea  turtle  conservation  measures  on 
nonshrimp  fisherieft.  Bottom  trawlers  in 
the  mid-Atlantic  lake  sea  tiirtles  when 
not  using  turtle  excluder  devices 
(TEDs)  and  may  )eo(>ardize  the 
continued  existence  of  endnr>gePBd  sea 
turtles.  NMFS  proposes  to  require  TEDs 
in  all  bottom  trawlers  operating  from 
Texas  through  Delaware.  Other 
nonshrimp  fisheries  using  tow  lines, 
gill  nets,  or  other  gear  prohablv  take 
significant  numbers  of  see  turtles,  in 
order  to  better  quantify  that  level  of 
take.  NMFS  proposes  to  require 
observers  in  all  fisheries  suspected  of 
taking  turtles  in  all  U.S.  waters. 

Timetabia: 


Action 


FR  CMS 


07/10rae    57  FR  30709 

08'0e/92 


ANPRM 
ANPRM  Commert 

Penod  End 
Notice  of  Intent  To  0o05X)6/94    59  FR  23698 

anElS 
NPRM  t1/00«4 

NPRM  Comment  12/00/94     - 

Penod  End 


Small  Entities  Affected:  Businesses 

Qovemmant  Lavela  Affadad:  None 

Public  Compliance  Cost  Initial  Cosf 
$25,000;  Yearly  Recurring  Cost: 
S12.500;  Base  Year  for  Dollar  Estimates: 
1992 

Analysis:  Regulatory  Flexibility 
Analysis 

Agency  Contact  Russell  Bellmer. 

chief.  Endangered  Species  Division, 
Office  of  Protected  Resources. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  SSMCei.  Silver  Spring.  MD 
20910,  301  713-2319 

RIN:  0B48-AE54 

815.  REGULATORY  AMENDMENT  ON 
INTERACTIVE  COMMUNICATIONS  IN 
THE  QROUNOFISH  FISHERIES  OF 
THE  QOA  AND  BSAI 

Legal  Autttority:  16  USC  1801  et  ssq 

CFR  Citation:  50  CFR  672;  50  CFR  675 

Legal  Deadline:  None 

Abstract  This  amendment  will 
determine  requirements  for  interactive 
communications  in  the  groundfish 
fisheries  of  the  Gulf  of  Alaska  and 
Bering  5>oa  and  Aleutian  Islands  area 
to  enhance  reporting  aiKf 
recordkeeping. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/00/95 
07/00/95 

oa'oo/ge 


Final  Action  Etiactive  01AOO/96 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Fennoyer, 

Director.  Aiasia  Region.  Department  of 
Commence,  National  0€:eanic  and 
Atmospheric  Administration,  P.O.  Box 
21668.  )uneau,  AK  99802,  907  586-7228 

RIM:  0648-AE78 


816.  AMENDMENT  21 B  TO  THE  FMP 
FOR  THE  GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  675 
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Legal  Deadline:  NPRM.  Statinor^'. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  tiie  fishery 
management  council. 

Abstract  Amendment  authorizes 
measures  pertaining  to  salmon  bycntch 
in  the  trawl  fisheries  of  the  Bering  Sea 
and  Aleutian  islands;  Salmon  time/area 
closures. 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

06/00/95 

NPRM  Comment 

0e/00.'95 

Period  End 

Final  Action 

10/00/95 

Final  Action  Effective 

11/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Steven  Pennoyer, 

Director.  Alaska  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  P.O.  Box 
21668.  Juneau.  AK  9S802.  907  586-7228 

RIN:  0648-AE97 


817.  AMENDMENT  5  TO  THE  FISHERY 
MANAGEMENT  PLAH  FOR  ATLANTIC 
MACKEREL.  SQUID,  AND 
BUTTERRSH 

Legal  Aulhority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  655 

Legal  DeadUne:  NPRM.  Statutory. 
Final.  Slatutojy- 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  the  fishery 
management  council. 

Abstract  Amendment  5  would 
t^stablish  a  moratorium  on  entry  of 
vessels  and  add  a  requirement  for 
mandatory  reporting. 

Timetable: 


Action 

Date 

FR  Ctte 

NPRM 

01/00W5 

NPRM  Comment 

03/00/95 

Period  End    • 

Final  Action 

05MX%«5 

Final  Action  Effectp/e 

06/00/95 

UMI 


Small  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 

Undetermined 

Agency  Contact  AHea  £.  Peterson,  ]t.. 

Acting  Director.  Northeast  Region. 
NMFS.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 


Proposed  Rule  Stage 


Adm-inlstratiorL,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  508  281-9200 

RIN:  0648-AFOl 

81&  AMENOMBIT  21 A  TO  THE  FMP 
FOR  THE  GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  TO  PROHIBIT  BOTTOM 
TRAWLING  ADJACENT  TO  THE 
PRIBILOF  ISLANDS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  675 

Legal  Deadline:  NPRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  the  fishery 
management  council. 

Abstract:  This  action  would  prohibit 
trawling  adjacent  to  the  Pribilof  Islands 
to  protect  important  crab  habitat  areas. 

Timetable: 


Action 


Date 


FR  die 


NPFtM 

10/00/94 

NPRM  Comment 

11/00/94 

Period  End 

Final  Action 

12/00/94 

Final  Action  Effective 

01/00/95 

Small  Entities  Affected:  Undetermined 

Govenvnent  Leveis  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer. 

Director,  Alaska  Region,  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  P.  O.  Box 
21668,  Janeau.  AlC  99802,  907  586-7228 

RIN:  0648-AF02 

819.  PROPOSED  RULE  TO  REQUIRE 
CERTAIN  FISH  FROM  MEXICO  TO 
RETAIN  HEADS  AND  TAILS  INTACT  IN 
OfTOER  TO  PROTECT  THE 
ENDANGERED  TOTOABA 

Legal  Authority:  16  USC  1531  et  seq. 
Endangered  Species  Act 

CFR  Citation:  50  CFR  227 

Legal  Deadline:  None 

Abstract  In  response  to  a  petition,  the 
National  Marine  Fisheries  Service  may 
propose  to  regulate  the  importation  of 
certain  fish  from  Mexico  by  requiring 
those  fish  to  be  imported  with  beads 
and  tails  intact.  This  action,  if 
warranted,  would  be  in  order  to 
prevent  the  illegal  importatioo  of 
totoaba.  an  endangered  scianid  fish, 
which  when  in  fillet  form  is 
indistinguishable  from  the  other 


species.  Preliminarily,  NMFS  has 
determined  that  this  rule,  if 
promulgated,  will  have  a  minimal 
economic  impact  on  importers,  as 
major  importers  require  fish  import-;  to 
retain  heads  in  order  to  determii^ 
freshness. 

Timetable: 


Actfon 


ttale 


fR 


NPRM 


oomono 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Kenneth  R. 
HoUingshead,  Fishery  Biologist,  NMFS, 
EJepartment  of  Conuneroe.  National 
Oceanic  emd  Atmospheric 
AdministTbtion,  Office  of  Protected 
Resources,  1315  East- West  Highway, 
SSMC#1,  Silver  Spring,  MD  20910.  301 
713-2055 

RIN:  0648-AF32 

820.  AMENDMENT  4  TO  THE  FISHBtY 
MANAGEMENT  PLAN  FOR  THE  SPINY 
LOBSTER  FISHERY  OF  THE  GULF  OF 
MEXICO  AND  SOUTH  ATLANTIC 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  640 

Legal  DeadUne:  NPRM.  Statutory. 
FinaL  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  the  fishery 
management  council. 

Abstract  Amendment  4  would:  (1) 
establish  a  year-round  daily  bag  limit 
of  two  lobsters  for  all  fishermen  north 
of  the  Florida/Georgia  border;  and  (2) 
provide  an  exemption  for  spiny  lobsters 
caught  on  hook-and-line  headboats 
from  North  Carolina  throu^  the 
Atlantic  side  of  the  Florida  Keys. 


TinMftable: 

Action 

Oats 

FROIt* 

NPRM 

11rtXV94 

NF«RM  Comment 

12/0a«4 

PenodEnd 

Final  Action 

02/00/95 

Final  Action  Effediye 

03/00/95 

SmaN  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  ).  Kemmerar. 

Director,  Southeast  R^on,  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
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Drive  N..  St.  Petersburg.  FL  33702-2432. 
813  570-5301 

niN:  0648-AF37 

821.  REGULATORY  AMENDMENT 
IMPLEMENTINQ  QROUNOFISH  GEAR 
CHANGES  IN  THE  PACIFIC  COAST 
GROUNOFISH  FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

AlMtract  This  regulatory  amendment 
implements  groundfish  gear  changes 
that  would  update  the  defmitions  and 
specifications  for  legal  groundfish  gear 
to  conform  with  changes  in  the  fishery, 
technology,  and  Slate  regulations.  It 
would  also  simplify  the  marking 
requirement  for  commercial  vertical 
hook-and-line  gear  that  is  closely 
tended. 

Timetable: 


Action 


Date         f  R  CNa 


NPRM  1(V0O/O4 

NPRM  Comment  11/00^ 

Penod  EfxJ 

Final  AcDoo  12/00/94 

Final  Actioo  Eftective  01/00/95 

Small  Entitiee  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  Stelle. 
Director,  Northwest  Region,  NMFS, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE..  BIN  C15700,  Bldg.  1.  Seattle.  WA 
98115-0070.  20e  526-6150 

RIN:  0648-AF38 

822.  AMENDMENT  9  TO  THE  FMP  FOR 
ATLANTIC  SURF  CLAMS  AND  OCEAN 
QUAHOGS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  652 

Legal  Deadline:  NPRM,  Statutory. 
NPRM  15  days  from  date  amendment 
review  begins  and  council  is  sent  copy 
for  comments. 

Abstract:  This  amendment  would 
manage  the  fishery  for  mahogany  clams 
(ocean  quahogs)  off  a  portion  of  the 
coast  of  Maine,  in  the  EEZ. 

Timetable: 

Action  Dale         FR  CHe 


NPRM 

NPRM  Comment 
Penod  End 


04AXy95 
06AXV95 


Action 


Data  FR  CHe 


Final  Action  08A)(V95 

Final  Action  Eftective   10/00^95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Allen  E.  Peterson.  Jr.. 
Acting  Director.  Northeast  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  One  Blackburn  Drive, 
Gloucester,  MA  01930.  508  281-9200 

RIN:  0648-AF41 

823.  TAKING  OF  MARINE  MAMMALS 
INCIDENTAL  TO  FISHERIES-RELATED 
RESEARCH 

Legal  Authority:  16  USC  1631  et  seq 

CFR  Citation:  50  CFR  228 

Legal  Deadline:  None 

Abstract  The  National  Marine 
Fisheries  Service  has  received  requests 
from  its  regional  offices  to  take  small 
numbers  of  marine  mammals  incidental 
to  fisheries-related  research  over  the 
next  5  years.  This  activity  would  be 
allowed  under  section  101(a)(5)  of  the 
Marine  Mammal  Protection  Act,  if 
NMFS  makes  certain  findings  and 
regulations  are  issued  that  cover 
monitoring  and  reporting. 

Timetabia: 


Action 


FR  Cite 


12/09/91    56  FR  64234 
01/06/92    56  FR  64234 

04/00/95 
05/00/95 


ANPRM 
ANPRM  Comment 

Penod  End 
NPRM 
NPRM  Comment 

Penod  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact:  Kenneth 
HoUingshead,  Fishery  Biologist,  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources,  1315  East- West  Highway, 
SSMCei.  Silver  Spring.  MD  20910,  301 
713-2055 

RIN:  0648-AFSO 

824.  REGULATORY  AMENDMENT- 
CHANGES  TO  DIRECTED  FISHING 
REGULATIONS  FOR  GROUNOFISH 
OFF  OF  ALASKA 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  672:  50  CFR  675 
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Legal  Deadline:  None 

Abstract  Regulatory  amendment  to 
clarify,  simplify,  and  frameworic 
directed  Ashing  standards  in  the  Alaska 
groundfish  fisheries. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  10/00/94 

NPRM  Comment  10/00/94 

Period  End 

Final  Action  11/00/94 

Final  Action  Effective  12AX)/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Steven  Pennoyer, 

Director.  Alaska  Region.  NMFS, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668, 
Juneau.  AK  99802.  907  586-7228 

RIN:  0648-AF53 


825.  REGULATORY  AMENDMENT 
REGARDING  MESH  SIZE  IN  TRAWLS 
AND  ROCK  SOLE  VESSEL  INCENTIVE 
PROGRAM  STANDARDS  IN  ALASKA 
GROUNDFISH  FISHERIES 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  672;  50  CFR  675 

Legal  Deadline:  None 

Atwtract  This  regulatory  amendment 
specifies  trawl  mesh  size  to  reduce 
bycatch  of  undersized  fish  and  reduce 
waste  in  the  Alaska  groundfish 
Hsheries. 

Timetable: 


Action 


FR  Cite 


NPRM  06AXV95 

NPRM  Comment  07/00/95 

Period  End 

Final  Action  09/00^ 

Final  Action  Effective  10/00/96 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer. 

Director,  Alaska  Region.  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668, 
Juneau,  AK  99802.  907  586-7228 

RIN:  0648-AF57 
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826.  REGULATORY  AMENDMENT  TO 
MODIFY  PEHMIT  APPUCATION 
REQUIREMENTS  FOR  ALL  FISHERY 
MANAGEMENT  PLANS  IN  THE 
WESTERN  PACIHC  REGK>N 

Legal  Authority:  16  USC  laoi  et  seq 

CFR  Citation:  50  CFR  680:  50  CFR  6«l; 
.SO  CFR  663;  50  CFR  685 

Legal  Deadline:  None 

Abstract  This  regulator}'  amendment 
would  amend  the  rules  and  forms  for 
Federal  fishing  permit  applications  to 
minimize  problems  for  fishermen 
completing  applications  and 
administrators  determining  whether 
applicants  qualify-  for  permits. 

Timetable: 


Action 


FR 


NPRM  12/0W94 

NPRM  Comment  02/00/% 

Penod  £.10 
Frtai  Admn  04/00*95 

Final  Action  Effective  05/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Rodney  Mdnnis. 
Acting  Director.  Southwest  Region. 
NMFS.  Department  of  Commert», 
National  Oceanic  and  Atmospheric 
Administration.  501  West  Oosan  BK-d.. 
Suite  4200.  Long  Beach,  CA  90802- 
4213.  310  980-4001 

RIN:  0648-AF62 

827.  REGULATORY  AMEfMNMENT  TO 
IMPLEMSIT  MEASURES  IN  THE 
NORTH  PACIFIC  ANADflOMOUS 
STOCKS  ACT  OF  1992 

Legal  Authority:  16  USC  iBOi  ei  seq 

CFR  Citation:  50  CFR  675 

Legal  Deadline:  None 

Atistract  This  regulatory  amendment 
would  prohibit  net  fishing  for  salmon 
outside  of  Alaska  waters. 

TimattiMa: 


Actiea 


mCHe 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


O9/D0/95 

10/00/95 

12/00/95 


Final  Action  Efiective  01/00/96 

Small  Entitiee  Affected:  Undetermined 

Gtovefnment  Ijevets  Affected: 

Undetermined 


Agency  Contact:  Sleven  Pennoyer. 

Director.  Alaska  Region.  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668. 
luneau,  AK  99802. 907  586-7228 

RIN:  0648-AF69 


82a  REGULATORY  AMENDMENT  TO 
ESTABLISH  A  VESSEL  MONITORING 
SYSTEM  WITHm  THE  PELAGK; 
RSHBVES  OF  THE  WESTERN 
PACIFIC  REGION 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  685 

Legal  OeatHine:  None 

Abstract  This  amendment  implements 
an  automated  vessel  monitoring  system 
(VMS)  as  a  pilot  project  for  at  least  3 
years.  Holders  of  permits  for  vessels 
operating  in  the  pelagic  longline  fisher)- 
around  liawaii  are  required  to  carrj- 
VMSs  as  provided  by  NMFS.  The  VMS 
provides  the  ability  to  monitor  the 
location  of  fishing  vessels  to  ensure 
adequate  surveillance  and  enforcement 
of  areas  around  the  Hawaiian  Islands 
closed  to  longline  fishing. 

Timelafale: 


Action 


Date 


FR  Ctta 


NPRM  10/00/94 

NPRM  Comment  11/00*94 

Period  End 

Final  Action  12/00/94 

Final  Action  Effective  0l/tX)/95 

Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Rodney  Mcimiis. 

Acting  Director.  South vrest  Region. 
NMFS,  Department  of  Commeioe, 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90802- 
4213.  310  980-4001 

RIN:  0648-AF77 

829.  REGULATORY  AMENDMENT  FOR 
OTHER  SPECIES  OF  REEF  FISH  IN 
THE  GULF  OF  MEXICO— RED 
GROUPER.  RED  PORGY, 
AMBERJACK,  AND  GAG  GROUPER 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFK  641 

Legal  Oeadlina:  None 

At>stract  Under  the  framework 
regulatory  adiustmeot  procedures  of  the 
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Fishery  Management  Plan  lor  the  Reef 
Fish  Resources  of  the  Gulf  of  Mexico. 
this  action  may  establish  new 
management  measures  for  red  grouper, 
red  porgy.  greater  amberjack,  gag 
grouper,  tilack  sea  bass,  red  snapper, 
and  gray  trigger&sh.  These  measures, 
based  on  new  stock  assessments  in 
1994.  may  include  commercial  quotas, 
bag  limits,  trip  limits,  and  minimum 
size  limits. 

rimetat)te; 


Action 


FR  Ctto 


NPBM  10/00/94 

NPRM  Comment  n>0Q/94 

Penod  End 
Final  Action  12.'00/94 

Fjnal  Action  Eiiective  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Aliected: 

Undetermined 

Agency  Contact  Awirew  f.  ikemmerer. 

Director.  Soudieast  Region.  NMFS. 
Department  of  Commeioe.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702-2432. 
813  570-5301 

RIN:  06*H-AF7e 

830.  DESIGNATED  CRfTICAL 
HABITAT;  JOHNSOfTS  SEAGRASS 
Legal  Authority:  16  USC  1533 
CFR  dtatton:  50  CFR  226 
Legal  Deadline.  None 

Abstract  The  National  Marine 
Fisheries  Service  (NMFS)  has  proposed 
that  Johnson's  seagrass  be  listed  as 
threatened  under  the  Endangered 
Species  Act  (ESA).  Section  4ft))(2)  of 
the  ESA  requiies  that  critical  habitat  tie 
designated  for  a  listed  species  after 
taking  into  consideration  the  eoonom'u. 
impact,  and  any  other  relevant  impact, 
of  specifying  any  particular  area  as 
critical  habitat.  Critical  habitat  is  the 
specific  area  within  the  geographical 
range  of  the  species  \hM  has  physical 
or  biological  laatures  essential  to  tbe 
conservation  of  the  species  and  which 
may  require  special  management 
consideration  or  protection.  Section 
4(bM6KC)  of  the  ESA  requires  tiiat  a 
regulation  designating  caitical  habitirt 
be  publidied  oencurrenliy  with  a  final 
listing  determination  imless  critical 
habitat  is  not  then  determinable,  io  thai 
case  a  final  designetioH  of  critical 
habitat  may  be  extended  for  up  to  one 
year.  NMFS  intends  to  designate 
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critical  habitat  concurrently  with  a  final 
listing  determination. 

Timetable: 


Action 


Dal*  FR  Ctti 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


08A>4/94    SO  PR  39716 
10/13/94 

02A)0/95 


Small  Entitles  Affectad:  None 
Government  Levels  Affectad:  None 

Agency  Contact:  Margaret  C.  Lorenz. 

Marine  Resource  Management 
Specialist,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  Office  of  Protected 
Resources.  1315  East- West  Highway. 
Silver  Spring.  MD  20910.  301  713-2322 

RIN:  0648-AF79 

831.  SCREENING  OF  WATER 
DIVERSIONS  TO  PROTECT 
SACRAMENTO  RIVER  WINTER-RUN 
CHINOOK  SALMON 

Legal  Authority:  16  USC  1533  et  seq 

CFR  Citation:  50  CFR  227;  50  CFR  222 

Legal  Deadline:  None 

AtMtract:  NMFS  is  considering 
proposing  regulations  under  the 
Endangered  Species  Act  that  would 
establish  screening  requirements  for 
water  diversions  from  the  Sacramento 
River  and  Delta  to  protect  a  listed 
species,  the  winter-run  chinook  salmon. 
There  are  over  2.000  unscreened 
diversions  along  the  River  and  Delta. 
NMFS  is  concerned  that  these 
unscreened  diversions  may  cause 
substantial  losses  of  juvenile  salmon. 
Timetable: 


Action 


Data  FR  at* 


10/18/93    58  FR  53703 
12/18/93 

01/20^    59  FR  3068 


ANPRM 

ANPRM  Comment 

Pertod  End 
Extension  of 

Comment  Period 

for  90  Days 
Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Margaret  C.  Lorenz. 

Protected  Species  Management, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  Room  8249  -  SSMCI, 
1315  East-West  Highway,  Silver  Spring. 
MD  20910,  301  713-2322 

RIN:  0648-AF80 


832.  FISHERY  MANAGEMENT  PLAN 
FOR  THE  NORTH  PACIFIC  SCALLOP 
FISHERIES 

Legal  Autttority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  673 

Legal  Deadline:  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  the  North 
Pacific  Fishery  Management  Council. 

Abetract  This  action  would  establish 
a  Fishery  Management  Plifh  which 
establishes  a  system  for  conservation 
and  management  of  Alaska's  scallop 
fishery;  establishes  a  moratorium  on  the 
entry  of  new  vessels  into  the  scallop 
fishery  to  control  continued  growth  in 
fishing  capacity  while  alternative 
management  measures  to  address  the 
overcapacity  problem  are  developed. 

Timetable: 


Action 


Dal*  FR  OH* 


NPRM  01/00/95 

NPRM  Comment  03/00/95 

Penod  End 

Final  Action  05/00/95 

Final  Action  Effective  06/00/95 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Additional  Information:  Control  date 
notice  for  North  Pacific  Scallop 
Fisheries  06/15/94  59  FR  30772; 
04/24/94  -  Effective  Date 

Agency  Contact:  Steven  Pennoyer. 

Director.  Alaska  Region.  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
Juneau.  AK  99802.  907  586-7228 

RIN:  064ft-AF81 

833.  AMENDMENT  7  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
SHRIMP  FISHERY  OF  THE  GULF  OF 
MEXICO 

Legal  Authority:  16  USC  I8OI  et  seq 

CFR  Citation:  50  CFR  658 

Legal  Deadline:  NPRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  a  regional 
fishery  management  council. 

Atwtract:  Amendment  7  would:  (1) 
move  unharvested  royal  red  shrimp 
from  the  category  of  total  allowable 
level  of  foreign  fishing  to  the  category 
of  domestic  quota;  (2)  revise  the 


overfishing  definition  for  royal  red 
shrimp;  (3)  provide  a  definition  of 
overfishing  for  white  shrimp;  and  (4) 
provide  for  a  framework  adjustment  for 
the  overfishing  definition  for  brown, 
white,  and  pink  shrimp. 

Timetable: 


Action 


Data  FR  at* 


09/12/94    59  FR  46810 
10/24/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11AXV94 

Final  Action  Effective   12AXV94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Andrew  J.  Kemmerer. 

Director.  Southeast  Region.  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702-2432. 
813  570-5301 

RIN:  0648-AF83 


834.  AMENDMENT  2  TO  THE  FMP  FOR 
CORAL  AND  CORAL  REEFS  OF  THE 
GULF  OF  MEXICO  AND  SOUTH 
ATLANTIC 

Legal  Authority:  16  USC  I8OI  et  seq 

CFR  Citation:  50  CFR  638 

Legal  Deadline:  NPRM,  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  a  regional 
fishery  management  council. 

Abstract:  Amendment  2  would:  (1) 
establish  an  annual  harvest  quota  for 
the  exclusive  economic  zone  (EEZ)  of 
252,000  pounds  harvest  for  1994 
through  1996  from  the  Pasco-Hernando 
County  line  to  the  Monroe-Collier 
County  line,  Florida,  with  no  chipping 
permitted  in  that  area;  (2)  ban  harvest 
or  possession  of  wild  live  area;  (3) 
prohibit  the  use  of  power-assisted  tools 
to  break  up  or  dislodge  live  rock  pieces 
in  the  Gulf  EEZ  off  Florida  south  of 
the  Pasco/Hernando  County  line;  (4) 
establish  a  daily  vessel  live  rock  trip 
limit  of  25  5-gallon  buckets  south  of 
the  Pasco/Hernando  County  line;  (5) 
establish  an  annual  quota  of  1995;  (6) 
ban  the  harvest  of  wild  live  rock  in 
the  South  Atlantic  south  of  the 
Broward-Dade  County  line,  Florida,  for 
1994  and  1995;  (6)  ban  the  harvest  of 
wild  live  rock  in  the  South  Atlantic 
EEZ  no  later  than  January  1,  1996;  and 
(7)  prohibit  chipping  of  live  rock 
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during  the  harvest  period  and  allow  no 
take  or  possession  in  the  EEZ  north  of 
Dade  County.  Florida. 

Timetat>le: 


Action 


Date 


FR  Cite 


09/28«4    59  FR  49377 
11/07/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  J.  Kemmerer. 

Director.  Southeast  Region.  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  9721  Executive  Center 
Drive  N.,  St.  Petersburg.  FL  33702-2432. 
813  570-5301 

RIN:  0648-AF85 

835.  FISHERY  MANAGEMENT*  PLAN 
FOR  ATLANTIC  TUNAS 

Legal  Autttority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  285 

Legal  Deadline:  NPRM,  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  beginning  of  review. 

Abstract:  This  Fishery  Management 
Plan  will  establish  management 
measures  for  Atlantic  tunas  under 
authority  of  the  Magnuson  Act,  as  well 
as  the  Atlantic  Tunas  Convention  Act, 
as  set  forth  in  the  1990  amendments 
to  the  Magnuson  Act. 

Timetat>le: 

Action 


Date 


FR  ate 


NPRM  09/00/95 

NPRM  Comment  11/00/95 

Period  End 

Final  /Action  01/00/96 

Final  Action  Effective  01/00/96 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Richard  H.  Schaefer, 

Director,  Office  of  Fisheries 
Conservation  and  Management, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring,  MD  20910,  301 
713-7334 


RIN:  0648-AF86 


836.  FISHERY  MANAGEMENT  PLAN 
FOR  TILEFISH 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  NPRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  a  regional 
fishery  management  council 

Abstract  This  FMP  would  manage 
tilefish  (Lopholatilus  chamaeleonticeps) 
in  the  EEZ  along  the  Atlantic  Coast 
north  of  the  Virginia/North  Carolina 
border  to  rebuild  the  stock. 

Timetable: 


Action 


Date 


FR  at* 


NPRM  01/00/95 

NPRM  Comment         03/00/95 

Period  End 
Final  Action  05/00/95 

Final  Action  Effective  06/00/95 
Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Allen  Peterson.  Jr., 

Acting  Director,  Northeast  Region, 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  One  Blackburn  Drive. 
Gloucester,  MA  01930.  508  281-9300 

RIN:  0648-AF87 

837.  AMENDMENT  1  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  ATLANTIC 
BILLFISH 

Legal  Autttority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  644 

Legal  Deadline:  NPRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  beginning  of  review. 

At>stract  This  amendment  will  define 
overfishing  for  Atlantic  billfish,  clarify 
the  plan  objectives  and  the  definition 
of  optimum  yield,  and  implement 
regulatory  changes  to  reduce  fishing 
mortality. 

Timetable: 

Action 


Agency  Contact  Richard  H.  Schaefer.  : 

Director.  Office  of  Fisheries  ' 

Conservation  and  Management.  ! 

Department  of  Commerce.  National         1 
Oceanic  and  Atmospheric  '• 

Administration,  1335  East-West 
Highway.  Silver  Spring.  MD  20910.  301 
713-7334 

RIN:  0648-AF88 

838.  AMENDMENT  8  TO  THE  PACIFIC 
COAST  GROUNDRSH  FMP  TO 
IMPLEMENT  INDIVIDUAL  QUOTAS 
FOR  THE  nXED-GEAR  SABLEFISH 
FISHERY  (OR  REGULATORY 
AMENDMENT  FOR  NONTRAWL  TRIP 
LIMITS) 

Legal  Autttority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Dea<fline:  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  the  Pacific 
Fishery  Management  Council. 

Abstract  Regulations  would 
implement  Amendment  8  to  the  Pacific 
Coast  Groundfish  FMP  to  establish  an 
individual  quota  system  for  sablefish 
caught  with  fixed  gear  off  Washington, 
Oregon,  and  California.  Alternatively  a 
regulatory  amendment  may  implement 
trip  limits  in  the  nontrawl  sablefish 
fishery. 


Timetable: 

Action 

Date 

FR  on* 

NPRM 

^^fOom 

NPRM  Comment 

01/00/95 

Period  End 

Final  Action 

05/00/95 

Final  Action  Effective 

06AXV95 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Agency  Contact  William  SteUe, 

Director.  Northwest  Region.  N^MFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Bldg.  1,  Seattle,  WA 
98115-0070,  206  526-6150 


Data  FR  CIt*         '"'*=  0648-AF90 


NPRM  04AXV95 

NPRM  Comment  06/00/95 

Period  End 

Final  Action  08/00/95 

Final  Action  Effective  09/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 


839.  REGULATORY  AMENDMENT 
DEnMNQ  HARVESTING  CAPACITY 
UNIT  AND  MANAGEMENT  SYSTEM 
UNDER  THE  WESTERN  PAOHC 
PELAGICS  FMP 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  685 


UMI 
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Proposed  Rute  Stagi 


Legal  Deadline:  None 

AOstract:  AmendmenI  7  to- the  Western 
P8f:iric  Pelagfcs  FMP  estabfished  a  new 
limited  entry  program  for  the  longline 
fishery,  based  in  Hawaii  and  a 
framework  procedurv  for  adjusting 
harvesting. capacity  in  the  fleet.  This 
rulemaking  would  implement  the 
harx'esting  capacity  management 
system,  under  which  individual  vessels 
weelo  Be  eeeipieo  hervestin]^  rnpacifv 
ua»U  thai  can  be  transtmed 
independeatly  ef  the  vessels.  This 
won  id  allow  maikel  fovres  to  < 

whethef  individueis  retain  oc  I 

their  permits  and/or  hArve^ttrn^;  capacitor 
units. 

Timetable: 


Aedan 

■Ma 

mcna 

NPRM 

03/0096 

KiPRMConmcnt 

04/00/96 

PerKxJ  End 

Fmal  Action 

0&0Q<96 

Ftnal  Action  ENectiwe 

07/00/96 

Sma:i  Entitfea  Affecled;  L'ndetennined 

Qovemment  Levela  Anecte«fc 
Undetermined 

Agency  ContKt  Rodne7  Mclnnis, 
Acting  Director,  Soirthtvest  Regron. 
NMFS,  Deportment  of  Commene, 
Mational  Oceanic  and  Amrospherir 
AdnMntstration.  501  West  Orean  Blvd., 
Suite  4200,  Lonj?  Beach.  CA  90H02- 
4213.  310  980-4001 

RIN:  064&-AG04 


840.  FOREIGN  NATIONS'  MARINE 
MAMMAL  PROGRAM  AMENOMCNTS 
Legal  Authority:  16  USC  1361  et  seq 
CFR  Citation:  50  CFR  2l6.24(eM'iMvMB> 
Legal  OeadUne:  None 

Atelract:  This  rule  will  char>^  the 
requirement  that  foreign  nations  make 
changes  to  their  marine  mammal 
programs  within  180  days  of  the  date 
such  changes  are  effective  for  U.S. 
fishermen.  This  is  necessary  to  provide 
more  time  for  foreign  governments  to 
make  such  changes. 

Timetable: 


Action 


FRcna 


NPRM  10IKXV94 

Smair  EnlMas  Aflectact  None 

Government  Levata  Affected:  N"one 

Sectors  Affected:  None 

Agency  Contact  Rodney  Mclaaia. 
Ac-ting  Director.  Southwest  Region. 


NMFS.  Dapactment  of  Conuneice. 
Narionaf  Oceanic  and  Atmaapkenc 
Administration,  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90002- 
4213.310  980-4001 

RIN:  0648-AGOS 

841.  DESIGNATION  OF  CRfTlCAL 
HABITAT  FOR  THE  GULF  OF  MAINE 
POPULATION  OF  HARBOft  PORPOISE 

Legaf  Auttiodty:  16  USC  1531  et  seq. 
Endangered  Species  Act 

CFR  CnatkM:  SO  CFR  226 

Legal  Deadline:  Fmel.  Sfatatory. 
The  ESA  requires  critical  habitat 
designation  within  one  year  of  the 
listing  date.  The  h'sting  has  not  beea 
made  final  to 


Abstract:  Pursuant  to  the  Endangered 
Species  Act  (ESA)  NMFS  wiFf  propose 
to  designate  critical  habitat  for  the  Gulf 
of  Maine  harbor  porpoise  population 
following  listing  this  population  under 
the  ESA.  Under  the  ESA.  NIi4FS  maf 
extend  a  designation  of  critical  habitat 
for  one  year  following  listing. 

Timetabia: 


Action 


FR  cne 


NPRM  1  \I00I9A 

NPRM  Comment  0t4)(V9& 

PenodEnd 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Fedttral 

Additionat  Inform^ion:  Proposed 
designation  is  dependent  upon  6nal 
determination  to  list  the  Gulf  of  Maine 
population  of  harbor  porpoi^  as 
threatened  under  the  Endangered 
Species  Act.  Deadlines  and  action  flates 
are  also  dependent  upon  the  date  of 
final  hsting.  This  date  has  yet  to  be 
established. 

Agency  Contact:  ^4^fhael  Payne. 

Fishery  Biologist,  Departni«»nf  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.^  1315 
East-West  Highway.  Silver  Spring.  \SD 
20910.  301  713-2322 

RIN:  064&-AG06 


842.  DIRECT  TAKE  OF  THREATENED 
SALMON  BY  NATIVE  AMERICANS 
Legal  Authority:  16  USC  1533 
CFR  Citation:  50  CFR  227.21 
Legal  DeadUna:  None 

Abstract  NMFS  has  under 
consideration  a  proposal  to  allow 


tenrunnl  area  tribes  (Shoshone- 
Bannock.  Nez  Perce)  to  directly  harvest 
threatened  Snake  Rivef  cliia<»k  salmon 
in  the  terminal  areas.  Pursuant  to  the 
Endangered  Species  Act.  large  numbers 
of  these  fish  caa  be  taken  incidentally 
to  other  actions,  but  there  is  no 
allowance  for  even  a  small  directed 
take  of  these  fi.sh. 

Timetable:  Next  Action  Undete.-m-rned 

Small  Entities  Affectedt  Undetermined 

QoweffTWFiefit  Levefs  Affuctocfc 

Undetermined 

Agency  Contact  Marta  Nammack, 
Fisheries  Biologist,  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Admiixistration.  Office  oi 
Protected  Resources,  1315  East- West 
Highway.  F/PR8,  Silver  Spring.  MD 
Z0<)10.  301  713^322 

RIN:  0648-AG15 


843.  AMENDMENT  5  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
STONE  CRAB  FISHERY  OF  THE  SULF 
OF  MEXICO 

Legal  Authority:  16  USC  1801  et  se<i 

CFR  Citation:  50  CFR  654 

Legal  Deadline:  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  from  receipt  from  a  Regional 
Fishery  Management  Council 

Abstract  Amendment  5  would 
establish  a  moratorium  on  registration 
of  commercial  vessels  foj  up  to  four 
years  to  establish  compatibility  with  a 
Florida  statute  implementing  a 
moratorium  on  permits;  and  provide  a 
framework  measure  under  which  rtrles 
consistent  with  those  adopted  by 
Florida  can  be  implemented  for  the 
EEZ  off  Florida  by  regulatory 
amendment  as  approved  by  the 
National  Marine  Fisheries  Service. 
Tlmetat>le: 


Action 


FRCIta 


NPRM  10/QQ/94 

NPRM  Comment  10AKV94 

PenodEnd 

Fwm  Actton  ot/oores 

Final  Action  E«ective  02/00/9S 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  AnAew  J.  Kemmerer. 

Director.  Southeast  Region.  NMFS. 
Department  of  Commerce,  Nationol 
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Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  PL  33702-2432. 
813  570-5301 

RIN:  0648-AG23 


844.  AMENDMENT  8  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  COASTAL 
MIGRATORY  PELAGIC  RESOURCES 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

Legal  Auttiority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  642 

Legal  Deadline:  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  from  receipt  from  a  Regional 
Fishery  Management  Council. 

Abstract  Amendment  8  management 
measures  being  considered  include: 
permits  for  commercial  mackerel 
dealers:  a  3, 000- lb.  commercial  daily 
trip  limit  for  Atlantic  group  king 
mackerel;  an  extension  of  the  cobia 
management  area  to  include  the 
exclusive  economic  zone  (EEZ)  from 
Virginia  to  New  York;  reestablishment 
of  the  boundary  separating  Gulf  and 
Atlantic  groups  of  king  mackerel:  a 
daily  commercial  trip  limit  for  cobia: 
at  sea  vessel-to-vessel  transfer  of 
Atlantic  group  Spanish  mackerel  among 
commercial  ves.sels  in  the  EEZ  off 
Florida;  and  a  framework  provision 
under  which  the  South  Atlantic  Fishery 
Management  Council  would  have  the 
authority  to  propose  management 
measures  (quotas,  trip  limits,  etc.)  for 
Gulf  group  king  mackerel  in  the 
seasonal  (November-March)  area  off  the 
Florida  east  coast. 

Timetable: 


Action 


Data 


FR  CIta 


NPRM  06/00/95 

NPRM  Comment         07/0a'95 

PenodEnd 
Final  Action  09/00/95 

Final  Action  Effective   10/00/95 

Small  Entities  Affected:  Undetermined 

Govemnoent  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  |.  Kemmerer. 

Director.  Southeast  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702-2432. 
813  570-5301 


RIN:  0648-AG25 


84S.  AMENDMENT  1  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
SHRIMP  FISHERY  OF  THE  SOUTH 
ATLANTIC 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  659 

Legal  Deadline:  NPRM.  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  a  Regional 
Fishery  Management  Council. 

At>stract  Amendment  1  would  add 
rock  shrimp  to  the  management  unit  of 
the  Fisherj'  Management  Plan  for  the 
Shrimp  Fishery  of  the  South  Atlantic 
(FMP).  Management  options  for  the 
rock  shrimp  fishery  in  the  U.S. 
exclusive  economic  zone  (EEZ)  of  the 
east  coast  of  Florida  (EEZ  area  from 
Duval  County  south  to  and  including 
St.  Lucie  County)  considered  under 
Amendment  1  include:  area 
restrictions,  fishing  seasons,  trawl  net 
mesh  sizes,  count  entry  systems 
(including  individual  transferable 
quotas  and  a  transferable  quotas  and  a 
license  limitation  system). 

Timetat>le: 


Action 


Date 


FR  CIta 


NPRM  03/00/95 

NPRM  Comment         04/00/95 

Period  End 
Final  Action  06/00/95 

Final  Action  Effective  07/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Andrew  f.  Kemmerer. 

Director.  Southeast  Region,  N'MFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersbui^.  FL  33702-2432. 
813  570-5301 

RIN:  0648-AG26 

846.  AMENDMENT  8  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
SNAPPER-GROUPER  FISHERY  OF 
THE  SOUTH  ATLANTIC 

Legal  Auttiority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  646 

Legal  Deadline:  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  final  action  110 
days  from  receipt  from  a  Regional 
Fishery  Management  Council. 

Atistract  Amendment  8  would 
establish  an  individual  transferable 


quota  system  for  the  snowy  grouper 
and  tilefish  fishery  in  the  U.S. 
exclusive  economic  zone  of  the  South 
Atlantic. 

Tlmet^jle: 

Action 


FRCHe 


NPRM  01/00(W 

NPRM  Coinment         02/0(V96 

PenodEnd 
Final  Action  04/00/96 

Fmal  Action  Effective  05/00*96 

SmaH  Entities  Affected:  Undetermined 

Govemn>ent  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  ).  Kemmerer. 

Director.  Southeast  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  Sl  Petersburg.  FL  33702-2432. 
'813  570-5301 

RIN:  0648-AG27 


847.  AMENDMENT  8  TO  THE  RSHERY 
MANAGEMENT  PLAN  FOR  THE  REEF 
FISH  RESOURCES  OF  THE  GULF  OF 
MEXICO 

Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  641 

Legal  Deadline:  NPRM.  Statutory'. 
NPRM  15  days  and  final  action  110 
days  from  receipt  from  a  Regional 
Fishery  Manage.ment  Council. 

At>sti3Ct  Amendment  8  would 
implement  an  individual  transferable 
quota  and/or  license  limitation  system 
to  control  access  to  the  red  snapper 
fishery,  and  would  include  an 
allocation  of  quota  shares  with  an 
appeals  process. 

Timetable: 


Action 

Dale 

FRCtte 

NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 
Final  Action  Effective 

03AXV95 
04/00/95 

06/00/95 
07/00*95 

UMI 


SmaN  Entities  Affected:  Undetermined 
Government  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  J.  Kemmeter, 

Director.  Southeast  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702-2432. 
813  570-5301 

RIN:  0648-AG29 
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848.  REGULATORY  AMENDMENT  TO 
CONSIOEfl  U8C  OF  OPEN  ACCESS 
AND  UMITED  EltrVIY  GEAR  ON  THE 
SAME  TRIP  FOR  THE  PACIFIC  COAST 
GROUNDFISH  FISHERY 

Legal  Authority:  16  USC  180t  et  seq 

CFR  Citation:  50  CFR  663 

Legal  0«adline:  None 

Abstract:  This  rule  will  consider 
whether  or  not  to  allow  a  ves.sei  to  use 
both  open  accawgaor  and  hraHed  entry 
gear  on  the  same  fishing  trip.  Allowing 
both  gears  on  the  same  trip  causes 
potential  probiems  in  enf<Mt:ement  and 
determination  of  which  trip  limits 
apply. 

TImatabi*: 


Action 


FR 


06/oo/g& 

UPrm  Comroent  07/0Qr96 

Penod  End 

Final  ActKXi  08.00/96 

Final  Actwn  Effective  09/00/95 

Small  Entities  Affected:  Undetermined 

Gevarnmant  Levels  AMectad: 
Undetermined 

Agency  Contact:  William  Stelle. 
Director,  Northwest  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  7B00  Sand  Point  Way 
NE..  BIN  C15700.  BIdg   1.  Seattle.  \VA 
981 15-0070,  206  526-6150 

RIN:  0648-AG30 

84g.  REGULATORY  AMENDMENT  TO 
REQUIRE  ACCURATE  WEIGHT 
MEASUREMENTS  FOR  ALASKA 
GROUNOF'SH  HARVESTS 

Legal  Authority:  16  USC  1801  et-jteq 

CFR  Citation:  .SO  CI-R  672;  50  CFR  675 

Legal  Deadline;  None 

Abstract:  Regulator^'  amendment  to 
require  accurate  catch  weights  be 
provided  for  all  groundrish  harvested 
off  Alaska.  This  niay  require  that 
certified  scales  be  placed  onboard  each 
vessel  and  that  catch  weights  be 
measured  for  each  specie*. 

Timetable: 

A«Hoii       [  Data  FRCn* 


NPRM  0l/0(V96 

NPRM  CocKnenI  02/00(96 

Penod  End 

Final  Action  04/0095 

Final  Action  Ellecttve  0^  '00.'96 


SmaU  Entities  Affectad:  Uodetetouned 

Qovamawwt  Lsvelft  AMsctade 

Undetemkined 

Agency  Contact  Steven  Pennojwr. 
Director,  Alaska  Region.  NSfl^S. 
Department  of  Commerce,  Nationai 
Oceanic  and  Atmospheric 
Administralien,  P.O.  Box  21668, 
Juneau,  AK  98802.  907  5«§-7228 

RIN:  0648-AG32 

850.  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS:  TUNA  PURSE 
SEINE  VESSEL  OBSERVER 
EXPENSES 

Legal  Airthortty:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  216.24 

Legal  Deodilnac  None 

Abstract:  NMFS  proposes  to  amend  its 
regulations  governing  the 
reimbursement  of  tuna  ve5«el  owners 
for  the  cost  of  canrving  N'MFS  observers 
(50  CFR  215.24(n(4».  The  regulations 
require  that  a  U.S.-fIag  tuna  purse  seine 
vessel  holding  a  certificate  of  inclusion 
under  the  general  permit  issued  to  the 
American  Tunaboat  Association  cattj 
an  observer  wiien  assigned  by  the 
Director,  Southwest  Region,  NMFS.  The 
regulations  currently  require  that  N'MFS 
reimburse  vessel  operators  for  all  costs 
associated  with  carrying  the  observers. 
The  proposed  rule  change  would 
require  that  'the  vessel  owner  shall 
incur  all  reasonable  costs  directly 
related  to  the  quartering  and 
maintaining  of  such  observers  on  board 
such  vessels." 

Timetable: 


Action 


FR 


NPRf>4  T0/00r94 

SmaU  Entities  Affected:  Businesses 

Government  Levels  Affectsdc  None 

Agency  Contact:  Rodney  Mchuiis. 

Acting  Director,  Southwest  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administratiou,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach.  CA  30802- 
4213.  301  980-4001 


RIN:  0648-,'\G35 


851.  GENERAL  PROVTSiOIVS: 
ENDANGERED  FISH  OR  WILDLIFE; 
THREATENED  FISH  AND  WILDLIFE; 
SEA  TURTLE  CONSERVATION 
MEASURES 

Legal  Authority:  16  USC  1531  et  seq 


CFR  Citation:  50  CFR  217;  50  CFR  220; 
50  CFR  221;  50  CFR  222;  50  CFR  223; 
SO  CFR  224;  50  CFR  227 

Legal  Deadline:  None 

Abstract:  NMFS  proposes  to  make  both 
technical  and  substantive  changes  to 
tbe  ESA  regulations.  These  changes 
would  make  the  impleraenting 
regulations  easier  to  understand  and  to 
enforce.  NMFS  also  proposes  to 
substantively  change  ESA  regulations 
by  prohibiting  the  take  of  threatened, 
as  well  as  endangered,  species.  NMFS 
also  proposes  to  amend  the  regulations 
to  allow  non-Federal  parties  to 
incidentally  take  threatened  species 
with  an  incidental  fake  permit. 

Timetable: 


Action 


Dale 


FR  Cita 


ANPRM 

ANPRM  Corvnent 

Penod  £na 
NPRM 
NPRM  Comment 

Penod  End 


07/10/92    57FR3070S 
08/08/92 

11>0Q«4 
tZ'0Q^94 


SmaH  Entities  Affected:  Undetermined 
Government  Levels  Affected:  State 

Agency  Contact  Heather  Weiner. 

Endangered  Species  Division,  Office  of 
Protected  Resources,  Department  of 
Commerce,  blationai  Oceanic  and 
Atmospheric  Administration,  1315 
East-West  Highway,  SSMC  #3,  Silver 
Spring.  MD  20910,  301  713-2319 

RIN:  0648-AG38 

852.  FISHERY  MANAGEItfENT  PLAN 
AMENDMENT  TO  ALLOW 
PROCESSING  OF  NONINDIVIDUAL 
FISHING  QUOTA  SPECIES  ON 
VESSELS  AND  DISALLOW  CATCHER 
VESSEL  HALIBUT  IFQ  USE  ON 
FREEZER  VESSELS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 


I  Dcadime:  NTRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  from  receipt  from  the  Regional 
Fishery  Management  Council. 

Abstract:  Allow  processing  (freezing)  of 
non-individual  fishing  quota  species  on 
vessels  using  catcher  vessel  individual 
fishing  quota  orul  disallowing  catcher 
vessel  halibut  individual  fisbing  quota 
use  on  freezer  ves.sels. 


DOC-NOAA 


Timetable: 


Action 


Date 


FR  Cite 


NPRM  01/0(y95 

NPRM  Comment  02;oa'95 

Period  End 

Final  Action  03AX)/95 

Final  Action  Effective  04/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer. 

Director,  Alaska  Region,  NMFS," 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  P.Oi  Box  21668; 
Juneau.  AK  99802.  902  586-7228 
RIN:  0648-AG41 

853.  DEFINITION  OF  "INTERMEDIARY 
NATION" 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  216.3;  50  CFR 
216.24(e)(5Mxiv) 

Legal  Deadline:  None 

At}stract:  NMFS  will  promulgate  a  rule 
to  revise  the  definition  of  "intermediary 
nation"  to  coincide  with  statutory 
changes  in  the  definition. 

Timetable: 


Action 


Date 


FRCtte 


NPRM- 


tO/QO/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None  ^ 

Agency  Contact:  Rodney  Mclonis, 

Acting  Director,  Southwest  Region, 
NMFS,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213,  310  980-4001 

RIN:  0648-AG42 

854.  DESIGNATED  CRITICAL 
HABITAT;  DEER  CREEK  SUMMER 
STEELHEAD 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  Other,  Statutory. 
September  21. 1995. 
Endangered  Species  Act  sec. 
4(b)(3)(DKiil 

Abstract:  Tbe  legulation  will  propose 
critical  habitat  designation  for  the  Deer 
Creek  .umimer  steelbe&d.  if  tbe  species 
is  proposed  for  listing  und«  tbe 
Endangered  Species  Act. 


Timetable: 


Action 


Date 


FR  ate 


NPRM 
NPRMCofnment 

Period  End 
Final  Action 


03/00/95 
06.'0a«5 

03/00/96 


Smatl  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Marta  Nammack, 

Fisheries  Biologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  Office  of 
Protected  Resources,  1315  East-West 
Highway,  F/PR8.  Silver  Spring.  MD 
20910,  301  713-2322 

RIN:  0648-AG44 

855.  REGULATORY  AMENDMENT  TO 
THE  INDIVIDUAL  RSHING  QUOTA 
PROGRAM  FOR  GROUNORSH  OFF 
ALASKA 

Legal  AuttNMity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  None 

Abstract:  To  pwovide  geographic 
locations  of  primary  ports;  require 
landing  and  weighing  of  all  individual 
fishing  quota  species  on  first  lanrling 
of  any  species;  authorize  International 
Pacific  Halibut  Commission  biologists 
to  board  vessels  and  inspect  individual 
fishing  quota  fish;  hail  weights: 
"accurate"  for  clearing  in  BelHngham, 
and  "estimate"  for  landing  in  Alaska; 
landings  in  three  ports  in  Canada; 
underage  carryover  to  next  year;  change 
definition  of  "trip";  and  clarify  that  use 
of  catcher  vessel  individual  fi:shing 
quota  miist  not  violate  catcher  vessel 
length  categnies. 


Action 


Data  FR  ate 


NPRM  11/00«4 

NPRM  Comment  t2/0(V94 

Period  End 

Final  Action  01/00/96 

Final  Action  Effective  03/OQ^9S 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer, 

Director,  Alaska  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  Post  Office  Box  21668. 
Juneau.  AK  99802,  907  586-722S 

RIN:  0648-AC45 


Proposed  Rule  Stage 


856.  GENERAL  PROVISIONS  FOR 
DOMESTK:  FISHERIES— standard 
DEFINITIONS/  GUIDELINES  FOR 
COUNCa 

0PERAT10NS/ADMINISTRATK)N: 
OATH.  VOTING,  COMPENSATIOM, 
INSURANCE,  UNUSED  LEAVE 
Legal  Authority:  16  USC  1801  et  se^ 

CFR  Citation:  50  CFR  620;  50  CFR  601; 
50  CFR  605 

Legal  Deadline:  None 

Abstract:  This  action  would 
standardize  definitions  for:  vessels-for- 
hire  engaged  in  recreational  fishing 
(VHERF),  charter  boat,  headboat;  and 
marine  recreational  and  commercial 
fishing  and  fishermen.  This  action 
would  also  revise  the  Oath  (rf  Office 
taken  by  members  appointed  to  tbe 
Regional  Fisher}'  Management  Councils 
(Councils),  revise  Council  members' 
compensation,  revise  procedures  for 
voting  on  a  motion,  revise  procurement 
section  to  allow  Councils  to  fmrchase 
property  insurance,  and  revise 
proceduies  for  the  payment  oL  n&used 
annual/sick  leave  upon  retirement  or 
death. 

Timetable: 


Action 


FR 


NPRM  10/00/94 

NPRM  Comment         01/00«5 

Penod  End 
Final  Action  (XiJOQI9S 

Final  Action  Effective  06^0095 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Rickard  H.  Schaeis, 

Director,  Office  of  Fisheries, 
Conser\ation  and  Management, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway,  Sih-er  Spring,  MD  2t}910,  301 
713-2334 


RIN:  0648-AG46 


857.  DESK3NATEO  CRITICAL 
HABITAT;  PACIFIC  STEELHEAO 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50-CFR  226 

Legal  Deadline:  Other.  Statutory. 
February  16.  1996. 
Endangered  Species  Act  section 
4(b)(3)(DKiJ) 

Abstract:  Tbe  regulation  will  propose 
critical  habitat  designation  for  coastal 


UMI 


UMI 
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steelhead  populations  that  are  proposed 
for  listing  under  the  Endangered 
Species  Act  in  California.  Oregon,  and 
Washington. 

Tim«tabl«: 


Action 


DM*  FR  CM 


NPRM  03rtXV9S 

NPRM  Comment  05/0(V95 

Period  End 

Small  Entitles  Affected:  Undetermined 

Qovemment  Levels  Aff«ct»d: 
Undetermined 

Agency  Contact  Maria  Nanunack. 

Fisheries  Biologist.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  Office  of 
Protected  Resources.  1315  East-West 
Highway.  F/PR8.  Silver  Spring.  MD 
20910.  301  713-2322 

RIN:  064B-AG49 

858.  OESIGNATEO  CRITICAL 
HABITAT:  ATLANTIC  SAUMON 

Lagal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  Other.  Statutor)*. 
October  1.  1994. 
Endangered  Species  Act  sec 
4(b)(3)(D)(ii) 

Atotract:  The  regulation  will  propose 
to  designate  critical  habitat  for  Atlantic 
salmon,  if  the  species  is  proposed  for 
listing  under  the  Endangered  Species 
Act. 

Timetable: 


CFR  Citation:  50  CFR  672:  50  CFR  675 

Legal  Deadline:  None 

Abstract  This  regulatory  amendment 
would  revise  recordkeeping  and 
reporting  requirements  to  establish 
separate  reporting  areas  for  Federal  and 
State  waters  and  revises  requirements 
for  reporting  and  recordkeeping  for 
harvesting  and  processing  of  groundfish 
off  Alaska:  provides  authority  to  collect 
information  with  new  forms. 

Timetable: 


Action 


Date 


FR  am 


NPRM  10«)0/94 

NPRM  Comment  1 1 100/9A 

Penod  End 
Final  Action  12/00/94 

Ftnal  Action  EHective  01/00/95 
Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Steven  Pennoyer. 

Director.  Alaska  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
funeau.  AK  99802.  907  586-7228 

RIN:  0648-AG54 

860.  TAKE  OF  MARINE  MAMMALS  BY 
THE  U.S.  NAVY  INODENTAL  TO 
MILITARY  ACTIVITIES  IN  THE  SOUTH 
ATLANTIC  OF  THE  UNITED  STATES 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  228 


Action 


NPRM  10«XV94 

NPRM  Comment  12/00/94 

Perod  End 

Fina!  Action  1 0/00/95 

Small  Entities  Affected:  Undetermined 

Qovemment  Levels  Affected: 

Undetermined 

Agency  Contact  MarU  Nammack. 

Fisheries  Biologist.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  Office  of 
Protected  Resources.  1315  East- West 
Highway  F/PR8.  Silver  Spring.  MD 
20910.  301  713-2322 

RIN:  0648-AG50 

859.  REGULATORY  AMENDMENT  TO 
CHANGE  RECORDKEEPMQ  AND 
REPORTING  REQUIREMENTS  IN 
ALASKA  GROUNDFISH  FISHERIES 
Legal  Authority:  16  USC  1801  et  aeq 


FR  one        Legal  Deadline:  None 


Abstract  The  U.S.  Navy  has  requested 
NMFS  to  issue  regulations  that  would 
authorize  a  small  take  of  marine 
mammals  incidental  to  ship  shock  trials 
and  small-scale  underwater  explosive 
tests  in  oceanic  waters  offshore  Florida. 
Under  the  Marine  Mammal  Protection 
Act.  NMFS  is  allowed  to  authorize 
these  takings  if  certain  findings  are 
made  and  regulations  are  issued  that 
include  requirements  for  monitoring 
and  reporting. 

Timetable: 


Action 


Data 


FR  CIta 


NPRM  12/00«4 

NPRM  Comment         03AXV95 
PerKxJ  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Kenneth 
Hollingshead.  Fishery  Biologist.  NMFS. 


Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway.  SSMC  #1.  Silver  Spring.  MD 
20910.  301  713-2055 

RIN:  0B48-AG55 

861.  DESIGNATED  CRITICAL 
HABITAT;  PACIFIC  COHO  SALMON 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  Other.  Statutor>. 
October  20.  1995. 
Endangered  Species  Act  sec. 
4{b)(3)(D)(ii) 

Abstract  The  regulation  will  propose 
critical  habitat  designation  for  coastal 
coho  salmon  populations  that  are 
proposed  for  listing  under  the 
Endangered  Species  Act  in  California. 
Oregon,  and  Washington. 

Timetable: 


Action 


Date 


FR  one 


NPRM  03A)0/95 

NPRM  Comment  05/00/95 

Penod  End 

Final  Action  03/00/96 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Marta  Nammack. 

Fisheries  Biologist,  Department  of 
Commerce,  National  ciceanic  and 
Atmospheric  Administration.  OfTice  of 
Protected  Resources.  1315  East- West 
Highway.  F/PR8.  Silver  Spring.  MD 
20910.  301  713-2322 

RIN:  0648-AG56 


862.  DESIGNATED  CRITK^AL 
HABITAT:  PACIFIC  COHO  SALMON 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  Other.  Statutory.  July 

21.  1995. 

Endangered  Species  Act  sec. 

4(b)(3)(D)(ii) 

Abstract  The  regulation  will  propose 
critical  habitat  designation  for  coastal 
coho  salmon  populations  that  are 
proposed  for  listing  under  the 
Endangered  Species  Act  in  California. 
Oregon,  and  Washington.  The  only 
portion  of  this  under  statutory  deadline 
is  the  Oregon  portion.  NMFS  expanded 
the  status  review  to  include 
populations  in  California  and 
Washington. 
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Timetable: 


Action 


Date 


FRCUe 


NPRM 

NPRM  Comment 
Period  End 


03/00/95 
05/00/95 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Marta  Nammack. 
Fisheries  Biologist.  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  Office  of 
Protected  Resources.  1315  East- West 
Highwav.  F/PR8.  Silver  Spring.  MD 
20910.  301  713-2322 

RIN:  0648-AG57 


863.  DESIGNATED  CRTriCAL 
HABiTAT;  UMPQUA  RIVER  SEA-RUN 
CUTTHROAT  TROUT 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  NPRM,  Slatutorv.  April 

1,  1995. 

Endangered  Species  Act  se«;. 

4(b)(3)(D)(ii) 

Atistract  NMFS  has  issued  a  proposed 
rule  to  list  the  Umpqua  River  cutthroat 
trout  in  Oregon  as  endangered  under 
the  Endangered  Species  Act  of  1973. 
NMFS  has  also  determined  that  the 
Umpqua  River  cutthroat  trout  is  a 
"species"  as  interpreted  under  the  ESA. 
Upon  completion  of  an  analysis  on  the 
critical  habitat  foe  the  Ump)qui  River 
cutthroat  trout.  NMFS  plans  to  propose 
critical  habitat  for  the  species. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


00/00/95 
05/00/95 


Small  E^ties  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Marta  Nammack. 

Fisheries  Biologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  Office  of 
Protected  Resources,  1315  East-West 
Highway.  F/PR8,  Silver  Spring,  MD 
20910.  301  713-2322 

RIN:  0648-AG5a 


864.  •  REGULATION  TO  PROVIDE 
DISASTER  RELIEF  TO  WEST  COAST 
SALMON  FISHERIES 

Legal  Authority:  is  USC  4101  to  4107 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  will 
provide  disaster  assistance  to 
commercial  fishermen  in  the  salmon 
fisheries  off  the  coasts  of  Washington. 
Oregon,  and  California.  The  Secretary 
of  Commerce  declared  that  a  fishery 
resource  disaster  exists  in  these 
fisheries  due  to  extremely  low  stock 
abundances  of  chinook  and  coho 
salmon.  Assistance  under  the 
Interjurisdictional  Fisheries  .\ct  of  1986 
in  the  amount  of  $12  miHioti  has  been 
requested  by  the  Secretary.  The 
President  must  request  and  the 
Congress  grant  the  request  for  disaster 
assistance.  This  regulatOTy  action 
would  impose  specific  conditions 
governing  the  award  of  the  proposed 
assistance  intended  to  alleviate " 
economic  hardship  to  eligible  industry 
participants. 

Timetable: 


Action 


Data 


FR  Cile 


NPRM  t0/00/'94 

NPRM  Comment  11/00/94 

Period  End 

Final  Action  12/00/94 

Final  Action  EUective  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  William  Stelte. 

Director,  Northwest  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE..  BIN  C15700,  Bldg.  1,  Seattle,  WA 
98115-0070,206  526-6150 
RIN:  0648-AG75 


865.  •  PROPOSED  UST  OF  FISHERIES 
AS  AUTHORiZEO  BY  PUBLIC  LAW 
103-238 

Legal  Authority:  16  USC  1361  et  seq 

The  Marine  Mammal  Protection  Act 
CFR  Citation:  50  CFR  229 

Legal  Deadline:  NPRM.  Statutor>',  )uJv 
28,  1994. 

Abstract  The  Marine  Mammal 
Protection  Act  Amendments  of  1994 
(Pub.  L.  103-238)  modified  the  scope 
for  classification  of  commercial 


Proposed  Rule  Stage 


fisheries  based  upon  their  incidental 
take  rate  of  marine  mammals.  The 
amended  MMP.A  provides  for  the  focus 
of  incidental  takings  to  be  on  the 
mortality  and  serious  injury-  and  less 
upon  harassment  takings.  In  addition, 
the  MMPA  now  distinguishes  between 
incidental  and  intentional  takings       , 
during  commercial  fishing  operations. 
As  a  result,  NMFS  is  proposing  to 
amend  its  List  of  Commercial  Fisheries 
based  upon  the  statutory  modifications. 
Timetable: 


Action 


Date 


FRCMe 


09/01,'94    59  FR  45263 

11/30/94 


NPRM 

NPRM  Comment 
Penod  End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Vicki  Credle,  Fishery 
Biologist,  Department  of  Commerce. 
National  Oc^nic  and  Atmospheric 
Administration.  OfBce  of  Protected 
Resources,  1315  East-West  Highwav, 
Silver  Spring.  MD  20910-3226,  301  713- 
2322 

RIN:  0648-AG77 


866.  •  PROPOSED  RULE  TO 
AUTHORIZE  THE  INCIDENTAL 
TAKING  OF  MARINE  MAMMALS 
DURING  COMMERCIAL  FISHING 
OPERATIONS  AS  DIRECTED  BY 
PUBLIC  LAW  103-238 

Legal  Authority:  16  USC  1361  et  seq 
The  Marine  Mammal  Protection  Act 
CFR  Citation:  50  CFR  229 

Legal  Deadline:  Final,  Statutor\-, 
September  1,  1995. 

Abstract  The  Marine  Mammal 
Protection  Act  Amendments  of  1994 
(Pub.  L.  103-238)  created  new  sections 
117  and  118  which  mandate  a  new 
program  for  managing  incidental  takes 
during  commercial  fishing  operations. 
These  sections,  which  will  be 
implemented  through  rulemaking, 
among  other  things:(l)  prohibit 
intentional  takings;  (2)  require 
independent  regional  advisory 
scientific  review  groups;  (3)  require 
marine  mammal  stock  assessment 
reports;  (4)  establish  incidental  take 
reduction  teams,  plans  and  review 
procedures  for  strategic  marine 
mammal  stocks;  (5)  require 
conformance  to  the  greatest  extent 
practicable  with  Federal  and  state 
fishery  management  plans;  and  (8) 
require  reporti.ig  and  monitoring  of 
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incidental  takes  resulting  in  mortality 
or  serious  injury. 

Timetable: 

Action 


success  of  the  action,  and  the  duration 
(cont) 

Timetable: 


Date 


FR  cue        Action 


FR  at* 


NPRM  01/00/95 

NPRM  Comment  03/00/96 

Penod  End 

Small  Entities  Affected:  Businesses 

Qovemment  Levels  Affected:  None 

Agency  Contact  Vicki  Credle.  Fishery 
Biologist,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  Office  of  Protected 
Resources,  1315  East-West  Highway. 
Silver  Spring,  MD  20910-3226,  301  713- 
2322 

RIN:  0648-AG78 

867.  e  PROPOSED  RULE  TO 
AUTHORIZE  LETHAL  TAKINGS  OF 
MARINE  MAMMALS  BY  STATE 
AUTHORITIES 

Legal  Autttority:  16  USC  1361  et  seq 
The  Marine  Mammal  Protection  Act 

CFR  Citation:  50  CFR  216 

Legal  Deadline:  Final,  Statutor)-. 
January  1.  1995. 

Abstract:  Section  120  of  the  MMP.\  as 
amended  in  1994  provides  the 
Secretary  the  discretion  to  authorize  the 
intentional  lethal  taking  of  individually 
identifiable  pinnipeds  which  are  having 
a  significant  negative  impact  on 
salmonids  that  are  either  1)  listed 
under  the  ESA.  2)  approaching  a 
threatened  or  endangered  status,  or  3) 
migrate  through  the  Ballard  Locks  in 
Seattle.  The  process  for  determining 
whether  to  implement  the  authority 
commences  with  a  State  developing 
and  submitting  an  application  that 
provides  a  detailed  description  of  the 
interaction  problem.  If  warranted  by 
scientific  evidence.  NMFS  is  to 
establish  a  Pinniped-Fisher>'  Interaction 
Task  Force  to  address  the  situation 
described  in  the  application  and 
publish  a  notice  in  the  Federal  Register 
requesting  public  comment  on  the 
application.  Within  60  days  after 
establishment,  and  after  reviewing 
public  comments  in  response  to  the 
Federal  Register  notice,  the  Pinniped- 
Fisher>'  Interaction  Task  Force  is  to 
recommend  approval  or  denial  of  the 
proposed  intentional  lethal  taking  along 
with  recommendations  on  the  proposed 
location,  time,  and  method  of  such 
taking,  criteria  for  evaluating  the 


NPRM  10/00/94 

NPRM  Comment  12/00/94 

Penod  End 

Small  Entities  Affected:  Undetermined 

Gk>vemn>ent  Levels  Affected: 
Undetermined 

Additional  Information:  ABSTRACT 
CONT:  of  the  recommendations.  NMFS 
must  either  approve  or  deny  the 
application. 

Agency  Contact:  Kenneth  R. 

Hollingshead.  Fishery  Biologist, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources,  1315  East-West  Highway. 
Silver  Spring.  MD  20910-3226.  301  713- 
2055 

RIN:  0648-AG79 


868.  e  PROPOSED  RULE  TO  AMEND 
MARINE  MAMMAL  REQULATK>NS  TO 
AUTHORIZE  INCIDENTAL  TAKINGS 
OF  MARINE  MAMMALS  BY 
HARASSMENT  AS  AUTHORIZED  BY 
PUBLIC  LAW  103-238 

Legal  Autf»orlty:  16  USC  1361  et  seq 
The  Marine  Mammal  Protection  Act 

CFR  Citation:  50  CFR  228 

Legal  Deadline:  Final,  Statutor)-. 
January  1,  1995. 

Abstract:  On  April  30.  1994.  the 
President  signed  Pub.  L.  103-238,  the 
Marine  Mammal  Protection  Act 
Amendments  of  1994.  One  part  of  this 
law  amended  section  101(a)(5)  to 
establish  an  expedited  process  by 
which  citizens  of  the  United  States, 
who  engage  in  a  specified  activity 
(other  than  commercial  fishing)  within 
a  specific  geographic  region,  can  apply 
for  an  authorization  to  incidentally  take 
small  numbers  of  marine  mammals  by 
harassment.  The  proposed  rule,  if 
implemented,  would  establish  specific 
time  limits  for  public  notice  and 
comment  on  any  requests  for 
authorization  which  would  be  granted 
under  this  rule;  implement  procedures 
for  the  establishment  of  scientific  peer 
review  groups  to  review  an  applicant's 
monitoring  plan  when  the  taking  may 
affeci  the  availability  of  a  stock  for 
subsistence  uses;  and  limit 
authorizations  to  a  period  of  1  year. 


Proposed  Rule  Stage 


Timetalile: 


Action 


Date 


FR  one 


NPRM  10/00»94 

NPRM  Comment  1 1/00/94 

Period  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Kenneth  R. 
Hollingshead.  Fishery  Biologist. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources.  1315  East-West  Highway. 
Silver  Spring,  MD  20910-3226,  301  713- 
2055 

RIN:  0648-AG80 


869.  •  REGULATORY  AMENDMENT 
TO  IMPOSE  RESTRICTIONS  ON 
FISHING  BLACK  ROCKFISH  OFF 
OREGON 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  will 
impose  trip  limits  and  time/area 
closures  on  black  rockfish  fishing  off 
the  coast  of  Oregon  in  order  to  preserve 
declining  stocks  of  black  rockfish. 
Restrictions  on  harvest  and  areas  fished 
will  adversely  affect  fishermen  in  the 
short  term,  but  these  measures  are 
designed  to  protect  black  rockfish  and 
encourage  the  rebuilding  of  stocks  in 
the  long  term.  These  measures  are  to 
be  developed  by  the  State  of  Oregon 
and  complement  measures  in  state 
waters. 

Timetable: 


Action  Date  FR  ate 

NPRM  10/00/94 

NPRM  Comment  11/00/94 

Penod  End 

Final  Actton  12/00/94 

Final  Action  Effective  12/00/94         ^ 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  William  Stelle, 
Director,  Northwest  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE.,  BIN  C15700.  Bldg.  1,  Seattle,  WA 
98115-0070,  206  526-6150 

RIN:  0648-AG81 


DOC— NOAA 
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870.  e  REGULATORY  AMENDMENT 
TO  MODIFY  THE  SABLEFISH 
NONTRAWL  REGULAR  SEASON  IN 
THE  PACIFIC  COAST  GROUNDFISH 
FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract:  By  amending  the  Pacific 
Coast  groundfish  Federal  regulations, 
this  regulatory  action  will  modify  the 
regular  season  for  the  Sablefish 
nontrawl  fishery. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  11/00/94 

NPRM  Comment  12/00/94 

Period  End 

Final  Action  01/00/95 

Final  Action  Effective  02'00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  William  Stelle. 

Director,  Northwest  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Bldg.  1.  Seattle,  WA 
98115-0070,  206  526-6150 

RIN:  0648-AG82 


871.  e  REGULATORY  AMENDMENT 
FOR  MANAGING  PELAGIC  FISHERIES 
BY  U.S.  VESSELS  BEYOND  EEZ 
THROUGHOUT  PACIFIC 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  685 

Legal  Deadline:  None 

At>stract:  This  regulatory  amendment 
would  extend  permit,  reporting,  and 
observer  placement  requirements  on 
longline  vessels  of  the  U.S.  that  are 
fishing  stocks  in  the  management  unit 
for  the  Fishery  Management  Plan  for 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  beyond  the  exclusive  economic 
zone  in  the  Pacific  Ocean.  The  rule  is 
necessary  for  comprehensive 
monitoring  of  all  vessels  fishing 
common  stocks  and  possibly  affecting 
the  status  of  the  shared  stocks,  other 
fishery  interests,  or  protected  resources 
so  that  the  need  for  conservation  and 
management  measures  can  be 
determined. 


Timetable: 


Action 


Date 


FR  ate 


NPRM  01/00/95 

NPRM  Comment         03/00/95 

Period  End 
Final  Action  04/00/95 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Rodney  Mclnnis, 

Acting  Director,  Southwest  Region, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90804- 
4213,  310  980-4001 

RIN:  0648-AG85 


872.  e  AMENDMENT  3  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  REEF  FISH  FISHERY  OF  PUERTO 
RrcO  AND  THE  U.S.  VIRGIN  ISLANDS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  669 

Legal  Deadline:  NPRM.  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  from  receipt  from  a  Region  al 
Fishery  Management  Council. 

Abstract:  Amendment  3  would  revise 
the  overfishing  definition  for  red  hind 
to  ensure  better  conservation  of  this 
highly  utilized  resource. 


Timetable: 

Action 

Date 

FR  ate 

NPRM 

02/OOi^ 

NPRM  Comment 

03A)0/95 

Period  End 

Final  Action 

05/00«5 

Final  Action  Effective 

06/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Andrew  J.  Kemmerer, 

Director,  Southeast  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  9721  Executive  Center 
Drive  N..  St.  Petersburg,  FL  33702-2432, 
813  570-5301 

RIN:  0648-AG87 


873.  •  AMENDMENT  1  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
CORALS  AND  REEF-ASSOCIATED 
PLANTS  AND  INVERTEBRATES  FOR 
PUERTO  RrcO  AND  THE  U.S.  VIRGIN 
ISLANDS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

At>stract  Amendment  1  would 
establish  marine  conservation  districts 
to  conserve  representative  reef  areas 
and  fishery  habitat  in  the  U.S. 
exclusive  economic  zone  of  the 
Caribbean. 

Timetable: 


Action 

Date 

FR  ate 

NPRM 

01/00«5 

NPRM  Comment 

03A)0/95 

Period  End 

Final  Action 

05/00«5 

Final  Action  Effective 

06AXV95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Andrew  J.  Kemmerer, 

Director,  Southeast  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702-2432. 
813  570-5301 

RIN:  0648-AG88 

874.  e  REGULATORY  AMENDMENT 
TO  ESTABUSH  ADDmONAL  SPECIAL 
MANAGEMENT  ZONES  FOR  REEF 
FISH  CONSERVATION  AND 
MANAGEMENT  IN  THE  GULF  OF 
MEXICO 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  641 

Legal  Deadline:  None 

Abstract  This  action  would  amend  the 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico  (FMP) 
in  accordance  with  a  framework 
regulatory  procedure  for  estabhshing 
additional  special  management  zones 
(SMZs)  intended  to  protect  reef  fish 
resources  associated  with  artificial  reefs 
or  fish  attraction  devices  in  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico.  The  Gulf  of  Mexico 
Fishery  Management  Council  (Counc'l) 
is  expected  to  propose  two  SMZs 
consisting  of  large  ocean  tracts  in  tha 
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EEZ  off  Alabama  in  which  fishinx 
would  be  control  led  by  gt^ar  restrictions 
and  b•^  limits.  These  SMZ  tracts  were 
originally  prepoaed  by  the  Coum.il 
under  FMP  Amendment  5  but  were 
disapproved  by  NOAA/NMFS  based  on 
potential  adverse  effects  on  the 
vermilion  snapp(>r  fishery  conducted  in 
these  area.s. 

Timetable: 


Action 


Celt       mam 


n/0(V94 

i2/oa94 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action  Ol/0(V9S 

Final  Action  Effective  02/00/95 

8maH  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Andrew  |.  Kemmeirr. 

Director.  Southeast  Rej^ion.  NMFS. 
Department  of  Commerce.  National 
Oceanic  arui  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N.,  St.  Petentbnr^;.  FL  33702-2432. 
813  S70-S301 

AIN:  064A-ACHn 

875.  e  GENERIC  FISHERY 
MANAGEMENT  PLAN  AMENDMENT 
FOR  THE  DEFINITION  OF  TRAPS  IN 
THE  GULF  OF  MEXICO 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  640.  50  CFR  641: 
50  CFR  654;  50  CFR  658 

Legal  Deadline:  NPRM.  Statutory. 
Final.  Statutory. 

NPRM  15  days  and  firuil  action  110 
days  from  receipt  from  a  Re)(ion  ai 
Fishery  Management  Council. 

AtMtract:  This  amendment  would:  (1) 
modify  the  construction  specifications 
for  a  spiny  lobster  trap  used  in  the 
exclusive  economic  zone  (EEZ).  and 
establish  specifications  for  a  stone  crab 
trap  in  the  EEZ;  (2)  prohibit  the  use 
of  blue  crab  traps  in  the  EEZ  off 

iorida;  and  (3)  establish  geographi<: 
and  reef  fish  bycatch  restrictions  for 
traps  other  than  reef  fish  traps. 

Timetable; 

Action 


FR 


NPRM  06/0Qf96 

NPf^M  Comment  07/00/95 

PefiodEnd 

Final  Actton  09/00^05 

Final  Action  Effective  10/00/95 

SmaN  Entities  Affected:  Undetermined 


Government  Levels  Affected: 
Undetermined 

Agency  Contact  Andrew  |.  Kemnierer. 

Director.  Southeast  Region.  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  9722  Executive  CenttT 
Drive  N..  St.  Petersburjj,  FL  33702-2432. 
813  570-5301 

RIN:  064a-AG90 


876.  e  REGULATORY  AMENDMENT 
TO  ESTABLISH  THE  BERING  SEA 
AND  ALEUTIAN  ISLANDS  "A" 
SEASON  FRAMEWORK 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  675 

Legal  Deadline:  None 

Abstract:  This  regulator)-  amendment 
dela>T«  the  start  date  of  the  pollock  "A' 
season  for  the  offshore  component 
fishery. 


Action 


Oele  FR  Cits 


59  FR  49051 


NPRM  09/28/94 

NPRM  Comment  10/26/94 

Penod  End 

Final  Action  1 1/00/94 

Final  Action  Effective  01/00/96 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  Original  action 
delaying  the  start  date  of  the  pollock 
"A"  season  each  year  was  withdrawn 
by  the  Council  02/25/94.  because  of  the 
lack  of  industry  consensus  which 
prevented  Council  action:  continued 
reduction  in  season  length  and 
associated  loss  in  revenues  prompted 
Council  consideration  and  approval  nt 
its  June  meeting. 

Agency  Contact  Steven  Peanoyer. 

Director.  Alaska  Region,  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
luneau.  AK  99802.  907  586-7228 

RIN:  ()648-AG92 

877.  e  REGULATORY  AMENDMENT 
FOR  GRID  SORTING 

Legal  Authority:  16  USC  1801  et  seq 

Cf  R  Citation:  50  CFR  672 

Legal  Deadline:  None 

Abstract  Mandatory  requirement  for 
.s|>ecified  trawl  operations  to  install 
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sorting  grids  to  facilitate  more  timely 
return  to  the  sea  of  b)'catch  of  halibut, 
thereby  reducing  halibut  bycatch 
mortality. 

Timetal>le: 


Action 


Oaii        FRONa 


NPRM  09my96 

NPRK^  Comment  10/00/95 

Period  End 

Final  Action  12/D(V95 

Final  Action  Elective  01/00/96 

Small  Entities  Affected:  Undetermined 

Govenvnent  Levels  Affected: 

Undetermined 

Agency  Contact  Steven  Pennoyer. 

Director.  Alaska  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
luneau.  AK  99802.  907  586-7228 

RIN:  0648-AG93 


87&  e  REGULATORY  AMENDMENT 
FOR  THE  GULF  OF  ALASKA 
SEAMOUNT  FISHERIES 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  672 

Legal  Deadlirte:  None 

Abstract  To  provide  effective^ 
management  tools  for  monitoring 
groundfish  catch  harvested  seaward  of 
the  EEZ  to  discourage  illegal  har\-ests 
in  the  EEZ. 

Timetable: 


Action 


Data         FRCNa 


04«(y95 

NPRM  Comment         05/00/95 

Penod  End 
Final  ActNtn  07/00/95 

Final  Action  Effective  08/00/95 

SmaU  Entittes  Affected:  Undetermined 

Government  Levels  Affected: 

I'nchitonniued 

Agency  Contact  Steven  Pennoyer. 
Director.  Alaska  Region.  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668, 
luneau.  AK  99802,  907  5aS-7228 

RIN:  0648-AG94 


DOC— NOAA 


879.  e  REGULATORY  AMENDMENT 
FOR  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AREA  HALIBUT  NON- 
TRAWL  PROHIBITED  SPECIES  CATCH 
MANAGEMENT  AND  JIG  GEAR 
EXEMPTION 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  675 

Legal  Deadline:  None 

Abstract:  To  authorize  annual 
specification  on  how  unused  portions 
of  seasonal  halibut  bycatch  allowances 
specified  for  the  Bering  Sea  and 
Aleutian  Islands  non-trawl  fisheries  are 
rolled  over  to  subsequent  season: 
authorize  exemption  of  Bering  Sea  and 
Aleutian  Islands  jig  gear  fisheries  from 
halibut  bycatch  restrictions. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/94 

NPRM  Comment  01/00/95 

Period  End 

Final  Action  02/00/95 

Final  Action  Effective  03/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer. 

Director,  Alaska  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802,  907  586-7228 

RIN:  0648-AG95 

880.  e  REGULATORY  AMENDMENT 
TO  CLARIFY  CRITERIA  AND  FORMAT 
FOR  COMMUNITY  DEVELOPMENT 
PLAN  AMENDMENTS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  None 

Abstract:  Housekeeping  measures  to 
clarif\'  management  organization 
informational  needs,  submission  of 
annual  reports,  changes  to  community 
development  plan  amendments 
triggered  by  change  of  more  than  10 
percent  in  the  budget,  etc. 

Timetable: 


Action 

Date 

FR  Cite 

NPRM 

10/00/94 

NPRM  Comment 

11/00/94 

Period  End 

Final  Action 

12/00/94 

Final  Action  Effective 

Ol/Oa'95 

Proposed  Rule  Stage 


Action 


Small  Entities  Affected:  Undetermined     Timetable: 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer, 

Director,  Alaska  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802,  907  586-7228 

RIN:  0648-AG96 


Date 


FR  Cits 


09/29.'94    59  FR  49637 
11/14/94 


881.  e  REGULATORY  AMENDMENT 
ALLOWING  EARLY  INDIVIDUAL 
FISHING  QUOTA  FISHING  IN  THE 
ALEUTIAN  ISLANDS  AREA 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  None 

Abstract:  To  alter  season  opening  date 
for  sablefish  in  the  Aleutian  Islands 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  groundfish  fisherj-  to  relieve 
restrictions  on  a  small  number  of 
vessels  that  traditionally  fish  in  that 
area. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  10/00/94 

NPRM  Comment  11/00/94 

Period  End 

Final  Action  12/00/94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer, 

Director,  Alaska  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802,  907  586-7228 

RIN:  0648-AG97 


882.  e  REGULATORY  AMENDMENT 
CODIFYING  THE  COMMUNITY 
DEVELOPMENT  QUOTA 
COMPENSATION  FORMULA 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  None 

Abstract:  Community  development 
quota  compensation  formula 
codification  for  the  individual  fishing 
quota  program  for  Pacific  halibut  and 
sablefish  fixed  gear  fisheries  off  Alaska. 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/0a'94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer. 

Director,  Alaska  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802,  907  586-7228 

RIN:  0648-AG98 


883.  e  FISHERY  MANAGEMENT  PLAN 
AMENDMENT  TO  ALLOW  ONE-TIME 
.  TRADE  OF  GROUNDFISH  QUOTA 
SHARES  BETWEEN  GULF  OF 
ALASKA  AND  BERING  SEA  AND 
ALEUTIAN  ISLANDS  AREAS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  NPRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  the  regional 
fishery  management  council. 

Abstract  One-time  trade  of  groundfish 
quota  shares  between  Gulf  of  Alaska 
and  Bering  Sea  and  Aleutian  Islands 
areas  regardless  of  vessel  and  block 
categories. 


Timetable: 

Action 

Date 

FR  ate 

NPRM 

11/00/94 

NPRM  Comment 

12/00/94 

Period  End 

Final  Action 

01/0a95 

Final  Action  Effective 

03A)0/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Steven  Pennoyer, 
•Director.  Alaska  Region.  NMFS.' 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  P.O.  Box  21668, 
Juneau,  AK  99802,  907  586-7228 

RIN:  0648-AG99 
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884.  •  FISHERY  MANAGEMENT  PLAN 
AMENDMENT  TO  SUPERSEDE 
INSHORE/OFFSHORE  ALLOCATION 
PROGRAM  FOR  THE  BERING  SEA 
AND  ALEUTIAN  ISLAND  POLLOCK 
AND  THE  GULF  OF  ALASKA 
POLLOCK  AND  PAQFIC  COD 

Legal  Authority:  16  IISC  1801  et  seq 

CFR  Citation:  50  CFR  f.72:  .SO  CFR  675 

Legal  Deadline:  N'PRM.  Statutor>. 
Final.  Statutory. 
N'PRM  15  days  and  final  action 
effet;tive  110  days  after  receipt  from  tht* 
Regional  Fishery  Mana^^ment  Council 

Abstract:  Existinjj  inshore/offshore 
cillot  ation  pro^ra-oi  expires  at  the  end 
1995.  A  new  FMP  amendment  would 
.supersede  the  allocxition  program  for 
BSAI  poUocIt  and  GOA  pollock  and 
Pacific  cod  amon^  inshore/ofishore 
components  and  CDQ  fisheries. 

Tlmetabl*: 


Action 


FR 


NPRM  07/0W95 

NPRM  CofTwnent         09t)0'95 

Period  End 
Final  Action  1100  95 

Firal  Action  Ettectiwe  0i'00  96 
Small  Entities  Affected:  Businefises 
Government  Levels  Affected:  None 

Agency  Contact:  Steven  Pennoyer 

Director,  Alaslia  Re<?ion.  NMFS, 
Department  of  Comirterce,  National 
Oceanic  and  Atmospheric 
Administration.  PO  Box  21668. 
fimeau,  AK  <>9RfiJ.  907  .■S86-7228 

RIN:  06-»8-AH0n 

885  •  1995  CATCH  SHARING  PLAN 
AND  CONSERVATION  MEASURES 
FOR  PACIFIC  HALIBUT 

Legal  Authority:  in  rsc.  T7^  to  77.1K 

CFR  Citation:  :.(i  CFR  Id  I 

Legal  Deadline:  None 

Abstract:  Thi.s  rejjulation  implements 
mf<i>ures  lor  the  conser\ation  of  Pacifit 
halibut  in  the  northern  PiiciHc  Ocean 
and  Bering  St-n  and  the  management  ot 
fishing  by  U.S.  International  F'.itific 
Halibut  Cor.im.Nsion 

Timetable: 


Action 

Dale 

FR  cue 

rjPRM 

I2t»94 

NPRM  Comment 

01  00  95 

Period  End 

(-•nai  Action 

02  00  96 

Fi/>ai  Acton  EfecT've 

03  00  95 

Snnall  Entities  Affected:  Undetermined 

Qovemment  Levets  Affected: 

Undetermined 

Agency  Contact  William  Stetle. 

Director.  Northwest  Region.  NMFS.      •» 
Department  of  Commerce.  National 
Oteanic  and  Atmospheric 
Administration.  7600  Sand  Point  Wav 
NE..  BIN  C1570O.  Bldg.  1.  Seattle.  \VA 
981 15-0(I70.  206  526-61SO 

RIN:  06-W-AHOl 

886.  •  FISHERY  MANAGEMENT  PLAN 
AMENDMENT  TO  INCREASE 
PERSONALA/ESSEL  USE  LIMITS  IN 
INDIVIDUAL  FISHING  QUOTA 
FISHERIES 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  NPRM.  Statutory. 

Final.  Statutory. 

NPRM  15  days  and  Final  Action  lid 
days  after  receipt  from  the  Regional 
Fishery  Management  Council. 

Abstract:  Increase  personal/vessel  use 
limits  to  relieve  potentially  unnece.ssary 
restric:tions  on  Individual  Fishing 
Quota  use 

TimetabI*: 


Action 


FRCHe 


NPRM  09/00^95 

NPRM  Comment  10'00/95 

Period  End 

Fnal  Acttoo  11/00.95 

Fiia;  Action  Effective  l2/'00/95 

Small  Entities  Affected:  Indetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Steven  Pennoyer. 

lJKe(  tor.  Alaska  Region.  N.VIFS. 
Dejwrtment  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
Juneau.  .AK  99802,  907  586-7228 


Proposed  Rule  Stage 


RIN:  d648-AH02 


887.  e  AMENDMENT  26  TO  THE  FMP 
FOR  THE  GROUNDFISH  FISHERY  OF 
THE  BERING  SEA  AND  ALEUTIAN 
ISLANDS  AND  AMENDMENT  29  TO 
THE  FMP  FOR  THE  GROUNDFISH 
FISHERY  OF  THE  GULF  OF  ALASKA 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  672;  50  CFR  675 

Legal  Deadline:  NPRM.  Statutory 
I  ;(i;il,  StHtiitnrv 


NPRM  15  days  and  final  atrtion  IIU 
days  after  receipt  from  the  regional 
fishery  management  council. 

Abstract  Authorize  voluntary  retention 
and  processing  of  salmon  taken  as 
bycatch  in  the  Alaska  trawl  fisheries  for 
donation  to  food  bank  organizations. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  03  0a95 

NPRM  Convnent  06  00  95 

Penod  End 

Fmal  ActHjn  07  00 '95 

Final  Acton  EWective  08  00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Uiideterniined 

Additional  Information:  Original  action 
would  have  required  all  trawl  vessels 
panic  ipating  in  the  groundfish  fishery 
to  register  to  fish  in  either  the  western 
central  Gulf  of  Alaska  or  the  Bering  Sea 
and  Aleutian  Islands  area,  but  not  both 
was  withdrawn  02/25/94.  because 
Council  decided  not  to  go  forward  with 
this  action.  Council  expects  to  take 
final  action  on  the  revised  abstract  for 
this  amendment  at  their  September 
1994  meeting. 

Agency  Contact  Steven  Pennoyer. 

Director.  Alaska  Region.  NTilFS. 
Department  of  Commerce.  National 
Ot:eanic  and  Atmospheric 
Administration.  P.O.  Box  21668, 
Juneau.  AK  99802.  907  586-7228 

RIN:  0648-AHOn 


888.  •  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS:  PROPOSED 
RULE  PROHIBITING  U.S.  CITIZENS 
FROM  ENCIRCLING  MARINE 
MAMMALS  DURING  TUNA  FISHING 
OPERATIONS 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  216  24 

Legal  Deadline:  NPR.M,  Statutory. 
K.!:a!,  Statutory.  Man:h  1.  1994. 

Abstract  This  rule  wiil  ^i-opose 
implementation  of  section  301  of  the 
International  Dolphin  Conservation  Art. 
which  makes  it  unlawful  for  any  person 
or  vessel  dtat  is  subject  to  the 
jurisdiction  of  the  United  States, 
intentionally  to  set  a  purse  seine  net 
or  to  encircle  any  marine  mammal 
during  any  tuna  fishing  operation  after 
February  28.  1994,  with  certain 
exceptions. 


DOC->NOAA 


Timetable: 


Action 

Date 

NPRM 

10/00/94 

NPRM  Comment 

10/00/94 

Period  End 

Final  Action 

l2A)0/94 

Final  Action  Effective 

01/00/95 

FR  Cite 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Rodney  Mclnnis, 

Acting  Director,  Southwest  Region. 
NMFS.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd  , 
Suite  4200,  Long  Beach,  C.A  90802- 
4213.  310  980-4001 

RIN:  0648-AH04 

889.  •  FISHERY  MANAGEMENT  PLAN 
FOR  SOUP  NORTH  OF  CAPE 
HATTERAS 

Legal  Authority:  is  USC  1801  et  seq 

CFR  Citation:  50  CFR  635 

Legal  Deadline:  NPRM.  St&tutory, 
November  15,  1994. 

Abstract  A  new  fishery-management 
plan  for  scup  (Stenotomus  chrysops) 
north  of  Cape  Hatteras  will  be 
implemented.  Proposed  management 
measures  are  unknown  at  this  time 
(October.  1994).  and  may  include  but 
are  not  limited  to  a  minimum  fish  size, 
gear  specifications,  seasons,  and  limited 
access  to  the  fishery. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Allen  E.  Peterson,  Jr.. 

Acting  Regional  Director.  Northeast 
Region,  NMFS,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive.  Gloucester,  MA 
01930,  508  281-9250 

RIN:  0648-AH05 

890.  •  FISHERY  MANAGEMENT  PLAN 
FOR  BLACK  SEA  BASS  NORTH  OF 
CAPE  HATTERAS 

Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  637 

Legal  Deadline:  NTRM.  Statutory, 
November  15,  1994. 


Proposed  Rule  Stage 


Abstract:  A  new  fishery  management 
plan  for  black  sea  bass  (Centropristis 
striata)  occurring  north  of  Cape  Hatteras 
will  be  implemented.  Proposed 
management  measures  are  unknown  at 
this  time  (October,  1994)  and  may 
include  but  are  not  limited  to  a 
minimum  fish  size,  gear  specifications, 
seasons,  and  limited  access  to  the 
fishery. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Allen  E.  Petereon,  Jr.. 

Acting  Director,  Northeast  Region, 
NMFS,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  518  281-9250 

RIN:  0648-AH06 


891.  •  REGULATORY  AMENDMENT 
FOR  MULTIPLE  "A*  PACIFK: 
GROUNDFISH  UMITED  ENTRY 
PERMITS  PER  VESSEL 

Legal  Authority:  le  USC  ISOI  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract:  This  regulatory  action  would 
amend  Pacific  Coast  groundfish 
regulations  to  allow  multiple  "A" 
limited  entry  permits  per  vessel.  This 
effectively  may  be  accomplished  by 
attaching  trip  limits  to  the  permits 
rather  than  to  the  vessels. 

Timetable: 


Action 


Dete 


FR  Ota 


NPRM  02'XXV95 

NPRM  Comment  03/0a'95 

Penod  End 

Final  Action  05/00/95 

Final  Action  Effective  06/0(V95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  William  Stelle, 

Director,  Northwest  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE.,  BIN  C157O0.  Bldg.  1.  Seattle.  WA 
98115-0070.  206  526-6150 

RIN:  0648-AH07 


892.  e  ATLANTIC  SHARK  FISHERY 
QUOTA  ADJUSTMENT 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  678 

Legal  Deadline:  None 

Abstract  Adjustment  of  annual  quotas 
for  the  Atlantic  Shark  fishery. 

Timetable: 


Action 


Date 


FR  Ote 


NPRM  10/00/94 

NPRM  Comment  1 1  /00/94 

Penod  End 

Final  Action  12/00/94 

Final  Action  Effective  01/01/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Richard  H.  Schaefer. 

Director,  Office  of  Fisheries, 
Conservation  and  Management, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West  Hwy., 
Silver  Spring,  MD  20910,  301  71^2334 

RIN:  0648-AH09 


893.  •  PROPOSED  DESIGNATION  OF 
CRITICAL  HABITAT  FOR  THE  MID- 
COLUMBIA  RIVER  SUMMER  CHINOOK 
SALMON 

Legal  Authority:  16  USC  1531  et  seq 
The  Endangered  Species  Act 

CFR  Citation:  50  CFR  226 

Legal  Deadline:  NPRM.  Statutory.  June 

3,  1995. 

Endangered  Species  Act  section 

4{b)(3)(D)(ii) 

Abstract  The  regulation  will  propose 
critical  habitat  for  the  mid-Columbia 
River  summer  chinook  salmon  if  the 
species  is  proposed  for  listing  under 
the  Endangered  Species  Ac:t. 

Timetable: 


Action 


Dale 


FR  CMa 


NPRM  06AXV95 

NPRM  Comment         08/00/95 
Period  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Marta  Nammack, 

Fishery  Biologist,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.  Office  of 
Protected  Resources,  1315  East-West 


UMI 


UMI 
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OOC— NOAA 


Proposed  Rule  Stage 


Highway.  Silver  Spring.  MD  20910.  301 
713-2322 

RIN:  0648-AHlO 


894.  •  PROPOSED  DESIGNATION  OF 
CRITICAL  HABITAT  FOR  PUQET 
SOUND  SALMON  STOCKS 

L«gal  Auttwrity:  16  USC  1531  et  seq 
The  Endangered  Species  Act 

CFR  Citation:  50  CFR  226 

Legal  Daadllna:  N'PRM.  Statutor>'. 

March  15.  1995. 

Endangered  Species  Act  section 

4(b)(3)(D)(ii) 

AtMtract:  NMFS  ivill  propose  critical 
habitat  for  Puget  Sound  salmon  stocks 
if  the  species  is/ are  proposed  for  listing 
under  the  Endangered  Species  Act. 

Timetable: 


Action 


Date 


f  R  Ota 


NPRM  03/00/95 

NPRM  Comment  05/00'95 

Period  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Marta  Nammack. 

Fisheries  Biologist.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  OfTice  of 
Protected  Resources.  1315  East -West 
Highway.  Silver  Spring.  MD  20910- 
3226.  301  713-2322 

RIN:  0648-AHll 


895  •  REGULATIONS  GOVERNING 
PROCESSED  FISHERY  PRODUCTS 

Legal  Authority:  7  USC  1621  to  1630 

CFR  Citation:  50  CFR  260 

Legal  Deadline:  None 

Abstract:  .\MFS  is  amending  its 
regulations  to  introduce  new  marks  for 
use  on  inspected  products  and  in 
inspected  facilities.  NMFS  is  also 
proposing  new  language  associated 
with  one  of  its  marks  to  more 
accurately  reflect  its  regulatory- 
requirements.  NMFS'  actions  are  a 
result  of  industry-  and  consumer 
comments. 

Timetable: 


Action 


FRCile 


NPRM  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact:  Rita  Creitz.  Program 
Analyst.  Inspection  Services  Division. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  National  Marine 
Fisheries  Service.  1315'East-West 
Highway.  Silver  Spring.  MD  20910.  310 
713-2355 

RIN:  0648-AH18 

896.  •  PROPOSED  RULE  TO 
ESTABLISH  GUIDELINES  FOR 
NONLETHALLV  DETERRING  MARINE 
MAMMALS  FROM  ENDANGERING 
PERSONAL  SAFETY  OR  DAMAGING 
PUBLIC  OR  PRIVATE  PROPERTY 

Legal  Auttiority:  16  USC  1361  et  seq 
The  Marine  Mammal  Protection  Act 

CFR  Citation:  50  CFR  216 

Legal  Deadline:  Final.  Statutory. 
January  1.  1995. 

Abstract:  On  April  30.  1994,  the 
President  signed  Pub.  L.  103-238.  the 
Marine  Mammal  Protection  Act 
Amendments  of  1994.  One  part  of  this 
law  implemented  a  new  section 
101(a)(4)  to  authorize  the  nonlethal 
harassment  takings  by  citizens  of  the 
United  States  to  deter  marine  mammals 
from:  (1)  Damaging  commercial  fishing 
gear  or  catch:  (2)  damaging  private 
property;  (3)  endangering  public  safety: 
or  (4)  damaging  public  property.  The 
amendments  require  a  list  of  guidelines 
fpr  use  in  safely  deterring  marine 
mammals  and  provide  for  prohibiting 
certain  deterrent  measures  that  may 
have  a  significant  adverse  impact  on 
marine  mammals. 

Timetable: 


Action 


Dele 


FR  Oie 


NPRM 

NPRM  Comment 
PenodEnd 


1 0/00/94 
11/00^ 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Kenneth  R. 
Hollingshead.  Fishery  Biologist. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  Office  of  Protected 
Resources.  1315  East-West  Highway, 
Silver  Spring.  MD  20910-3226.  301  713- 
2055 

RIN:  0648-AH19 


897.  e  REGULATORY  AMENDMENT 
TO  FACILITATE  MONITORING  AND 
ENFORCEMENT  IN  THE  PACIFIC 
COAST  GROUNDFISH  FISHERY 

Legal  Authority:  I6  USC  I8OI  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract  This  action  will  implement 
new  regulatory  provisions  and  modify 
existing  regulatory  provisions  to 
facilitate  monitoring  of  fishing  activities 
and  enforcement  in  the  Pacific  Coast 
groundfish  fishery.  It  also  will  make  - 
miscellaneous  technical  clarifications  to 
existing  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  06/00/95 

NPRM  Comment  07/00/95 

Penod  End 

Final  Action  09/00/95 

Final  Action  EWective  10/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  William  Stelle. 

Director.  Northwest  Region.  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Way 
NE.,  BIN  C15700,  Bldg.  1.  Seattle,  WA 
98115-0070.  206  526-6150 

RIN:  0648-AH21 


NATIONAL  OCEAN  SURVEY/OFFICE 
OF  COASTAL  RESOURCES 
MANAGEMENT 


89a  PROPOSED  REGULATIONS  FOR 
THE  FAGATELE  BAY  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 

CFR  Citation:  15  CFR  941 

Legal  Deadline:  None 

Abstract  These  existing  regulations  are 
to  be  revised  to  improve  enforcement 
of  prohibited  activities,  provide 
additional  protective  provisions,  and 
update  permit  requirements. 

Timetable: 


Action 


Data 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Fmal  Action 


03AXV95 
05/00/95 

11/00/95 


Fmal  Action  Effective  01/00/96 


DOC— NOAA 


Proposed  Rule  Stage 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Capt.  Francesca 

Cava.  Chief,  Sanctuaries  and  Reserves 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highway  (N/0RM2),  Silver  Spring.  MD 
20910,  301  713-3125 

RIN:  0648-AA74 

899.  PROPOSED  REGULATIONS  FOR 
THE  CHANNEL  ISLANDS  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 

CFR  Citation:  15  CFR  935 

Legal  Deadline:  None 

Abstract:  These  existing  regulations  are 
to  be  revised  to  improve  enforcement 
of  prohibited  activities,  provide 
additional  protective  provisions,  and 
update  permit  requirements. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/00  94 

NPRM  Comment  1 1  /00'94 

Period  End 

Final  Action  05/00  95 

Fir.al  Action  Effective  07/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Capt.  Francesca 
Cava,  Chief,  Sanctuaries  and  Reserves 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration.  1305  East-West 
Highway  (N/0RM2).  Silver  Spring.  MD 
20910,  301  713-3125 

RIN:  0648-AC03 


900.  PROPOSED  REGULATIONS  FOR 
THE  GULF  OF  THE  FARALLONES 
NATIONAL  MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 

CFR  Citation:  15  CFR  936 

Legal  Deadline:  None 

Abstract:  These  existing  regulations  are 
being  revised  to  improve  enforcement 
of  prohibited  activities,  provide 
additional  protective  provisions,  and 
update  permit  requirements. 

Timetable: 


Action 


Data 


FR  Cite 


Action 


Date 


FR  Cite        Action 


Final  Action  08/00/'95 

Final  Action  Effective   10/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Capt.  Francesca 

Cava,  Chief.  Sanctuaries  and  Reser\-es 
Division.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highwav  (N/0RM2),  Silver  Spring.  MD 
20910,  301  713-3125 

RIN:  0643-AC05 

901.  THE  MONITOR  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  14.-?1  et  seq 

CFR  Citation:  15  CFR  924 

Legal  Deadline:  None 

Abstract  These  regulations  are  being 
revised  to  update  site  management 
provisions. 

Timetable: 

Action 


Date 


FR  ate 


Date 


FR  Cite 


NPRM  11/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Capt.  Francesca 

Cava,  Chief,  Sanctuaries  and  Resen.es 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
•Administration,  1305  East-West 
Highwav  (N/0RM2),  Silver  Sprint.  MD 
20910,  301  713-3125 

RIN:  0648-AC78 

902.  PROPOSED  REGULATIONS  FOR 
THE  NORTHWEST  STRAITS 
NATIONAL  MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  These  regulations  will  protect 
the  conservational.  recreational, 
ecological,  historical,  research, 
educational,  and  esthetic  qualities  of 
the  waters  of  northern  Puget  Sound  in 
the  State  of  Washington,  if  the  area  is 
designated  as  a  national  marine 
sanctuary. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 

12/00/94 
02/00/95 

NPRM 

NPRM  Comment 
Period  End 

10/00/94 
12  00/94 

Final  Action  02/00*96 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 
Agency  Contact:  Capt.  Francesca 
Cava.  Chief,  Sanctuaries  and  Reserves 
Division.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highwav  (N/0RM2),  Silver  Spring,  MD 
20910,  301  713-3125 

RIN:  0648-AC91 

903.  PROPOSED  REGULATIONS  FOR 
THE  NORFOLK  CANYON  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 
CFR  Citation:  15  CFR  939 
Legal  Deadline:  None 
Abstract  These  regulations  will  protect 
the  ecological,  recreational,  and  esthetic 
resources  of  the  waters  surrounding 
Norfolk  Canyon  if  the  area  is 
designated  as  a  national  marine 
sanctuary. 

Timetable:  Next  Action  Undetermined 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Capt.  Francesca 

Cava.  Chief,  Sanctuaries  and  Reserves 
Division.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
.'Vdministration,  1305  East-West 
HighvvGv  (N/0RM2),  Silver  Spring.  MD 
20910.  301  713-3125 

RIN:  0e48-AC92 

904.  PROPOSED  REGULATIONS  FOR 
THE  FLORIDA  KEYS  NATIONAL 
MARINE  SANCTUARY 

Regiitatory  Plan:  This  entry  is  Seq.  No. 
21  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0648-^085 

905.  THUNDER  BAY  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  These  regulations  will  protect 
the  ecological,  recreational,  and  esthetic 
resources  of  the  waters  surrounding 
Thunder  Bay  if  the  area  is  designated 
as  a  national  marine  sanctuan. 
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Timetable: 


Action 


Date         PR  Ota 


NPRM  03/0(V95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Capt.  Francesca 
Cava.  Chief.  Sanctuaries  and  Reserves 
Division.  Department  of  Commerce, 
National  Oceanic  and'Atmospheric 
Administration.  1305  East-West 
Highwav  (N/0RM2),  Silver  Spring,  NID 
20910.  301  713-3125 

RIN:  0648-AE41 

906.  GRAYS  REEF  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  to  1445 

CFR  Citation:  15  CFR  938 

Legal  Deadline:  None 

Abstract:  These  regulations  are  being 
revised  to  update  site  management 
provisions. 

Timetable:  Next  Action  Undetermined 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact:  Capt.  Francesca 
Cava.  Chief.  Sanctuaries  and  Reserves 
Division.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  1305  East-West 
Highwav  (N/0RM2).  Silver  Spring.  MD 
20910.  301  713-3125 
RIN:  0648-AE42 

907.  NATIONAL  MARINE  SANCTUARY 
PROGRAM.  SITE  EVALUATION  LIST 

Legal  Authority:  16  USC  1431  to  1434 

CFR  Citation:  15  CFR  922 

Legal  Deadline:  None 

Abstract:  NCAA  plans  to  amend  the 
National  Marine  Sanctuar\-  Program 
regulations  which  implement  the  Site 
Evaluation  List  development  process. 
NOA.A  will  integrate  the  procedures 
and  criteria  for  identif\ing,  evaluating, 
and  selecting  sites  of  special  historical 
sfgnificance  with  the  procedures  and 
criteria  for  identifying,  evaluating, 
selecting,  and  ranking  sites  of  special 
natural  resource  significance.  The 
purpose  of  integrating  the  two 
processes  is  to  develop  a  single. 


Proposed  Rule  Stage 


comprehensive  SEL  which  will  include 
sites  of  both  natural  resource  and 
historical,  cultural,  and  human  use 
value. 

Timatable: 


Action 


Date 


FR  Ota 


NPRM 


00/00/00 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Agency  Contact:  Capl.  Francesca  M. 
Cava,  Chief,  Sanctuaries  and  Reserves 
Division.  Office  of  Ocean  and  Coastal 
Resource  Mgmt..  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  National 
Ocean  Services.  1305  East- West 
Highway  {N/0RM2),  Silver  Spring,  MD 
20910.  301  713-3125 

RIN:  0648-AF23 

OFFICE  OF  THE  ADMINISTRATOR 


90&  UCENSINQ  OF  PRIVATE 
REMOTE-SENSING  SPACE  SYSTEMS 

Legal  Authority:  15  USC  4244;  PL  102- 
555 

CFR  Citation:  15  CFR  960 

Legal  Oaadlina:  None 

Abstract:  Pub.  L.  102-555  amends  the 
Land  Remote  Sensing 
Commercialization  Act  of  1984  to 
transfer  the  LANDSAT  program  from 
the  Department  of  Commerce  to  a  joint 
NASA/DOD  office.  However,  title  II 
retains  the  basic  provisions  of  title  IV 
of  the  previous  act  authorizing  the 
Secretary  of  Commerce  to  license 
private  operators  of  land  remote 
sensing  space  systems  who  are  subject 
to  U.S.  jurisdiction.  The  Secretary  is 
required  to  consult  with  the  Secretaries 
of  Defense  and  State,  who  are 
responsible  for  determining  conditions 
to  protect  national  security  and  foreign 
policy  concerns,  respectively.  The 
recent  Act  removes  a  regulators- 
restriction  which  required  operators  to 
make  the  data  available  to  all  customers 
on  the  same  terms  and  conditions. 
Timetable: 


Action 


Data 


FR  Cite 


ANPRM 
NPRM 


01/1&89    54  FR  01945 

OL-oogs 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact:  Catherine  Shea.  Staff 
Attorney.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  1325  East-West 
Highway.  Room  18109,  Silver  Spring, 
MD  20910.  301  713-0053 

RIN:  0648-AC64 


909.  NATURAL  RESOURCE  DAMAGE 
ASSESSMENT  AND  RESTORATION 
REGULATIONS 

Regulatory  Plan:  This  entrv  is  Seq.  No. 
22  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0648-AE13 


910.  NATIONAL  WEATHER  SERVICE 
MODERNIZATION  CRITERIA 

Legal  Authority:  PL  102-567;  15  USC 
313  note 

CFR  Citation:  15  CFR  947;  15  CFR  946 
app  A 

Legal  Deadline:  Final.  Statutor>-. 
October  29,  1993. 

Abstract:  The  Secretan,-  of  Commerce 
shall  contract  with  the  National 
Research  Council,  who- shall  review  the 
scientific  and  technical  modernization 
criteria  for  proposed  certification 
actions  to  automate  or  close  field 
offices  of  the  National  Weather  Ser\ice. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comnnent 

Period  End 
Final  Action 


01/00/95 
03/00/95 

05/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Nicholas  Scheller, 

Implementation  Manager.  Department 
of  Commerce.  National  Oceanic  and 
Atmospheric  Administration.  Room 
17146.  1325  East-West  Highwav.  Silver 
Spring.  MD  20910.  301  713-0454 

RIN:  0648-AF72 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Oceanic  and  Atmospheric  Administration  (NOAA) 


NATIONAL  MARINE  FISHERIES 
SERVICE 


911.  PROCESSED  FISHERY 
PRODUCTS.  PROCESSED  PRODUCTS 
THEREOF  &  CERTAIN  OTHER 
PROCESSED  FOOD  PRODUCTS:  U.S. 
STANDARDS  FOR  GRADES  OF 
FROZEN  FISH  BLOCKS  &  PRODUCTS 
MADE  THEREFROM.  ETC 

Legal  Authority:  7  USC  1621  to  1630. 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  50  CFR  264A 

Legal  Deadline:  None 

Abstract:  The  revised  rule  will  expand 
the  coverage  of  established  voluntary 
standards  for  grades  of  fishery  products 
to  include  new  products  made  from 
fish  blocks.  The  standards  will  take 
into  account  new  technology  and 
equipment.  These  standards  will  be 
used  in  a  voluntary  program  of  fishery 
products  inspection  and  certification  by 
the  NMFS.  Industr>'  has  shown  a  high 
level  of  interest  and  support  for  the 
revisions. 

Timetable: 


Action 


Date 


FR  Cite 


09/21/89  54  FR  38881 
11/06/89 

12/29/89  54  FR  53660 

01/29/90  54  FR  53660 


NPRM 

NPRM  Comment 

Penod  End 
Extension  of 

Comnr>ent  Period 
NPRM  Comment 

Penod  End 
Intenm  Final  Rule        10/16/90    55  FR  41856 
Final  Action  03/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Sectors  Affected:  091  Commercial 
Fishing:  209  Miscellaneous  Food 
Preparations  and  Kindred  Products 

Additional  information:  Neither  an  RIA 
nor  an  RFA  is  required  or  will  be 
prepared. 

Agency  Contact:  Thomas  J.  Moreau. 

Director,  Technical  Services  Unit. 
Department  of  Commerce,  National" 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive. 
Gloucester,  MA  01930.  508  281-9319 

RIN:  0648-AA46 


912.  U.S.  GENERAL  STANDARDS  FOR 
GRADES  OF  SHRIMP 

Legal  Authority:  7  USC  1621  to  1630 
Agricultural  Marketing  Act  of  1946 


CFR  Citation:  50  CFR  265A 

Legal  Deadline:  None 

Abstract:  The  final  rule  will  establish 
general  quality  grading  standards  for  all 
nonbreaded  forms  of  fresh  or  frozen 
shrimp.  These  grading  standards  will 
provide  for  the  systematic 
differentiation  of  the  quality  of  shrimp 
into  categories  --  U.S.  grades  A.  B.  and 
Substandard.  The  proposed  standards 
will  be  applied  to  all  commercial 
species  of  fresh  or  frozen  shrimp  in  raw 
or  cooked  states  in  all  nonbreaded 
market  forms.  The  adoption  of  grading 
standards  is  expected  to  facilitate  trade 
in  shrimp  of  all  commercial  species,  as 
consumers  will  be  able  to  select  shrimp 
on  the  basis  of  identified  quality. 
Industry  has  shown  great  interest  in 
and  support  for  the  standards. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
NPRM 
NPRM  Comment 

Period  End 
Extension  of 

Comment  Period 
NPRM  Comment 

Period  End 
Interim  Final  Rule 
Final  Action 


05/20/82  47  FR 

08/18/82  47  FR 

09/21/89  54  FR 
11/06/89 

12/29/89  54  FR 

01/29/90  54  FR 

10/24/91  56  FR 
00/00/00 


21840 
21840 

38885 


53660 
53660 
55090 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Sectors  Affected:  09l  Commercial 
Fishing;  209  Miscellaneous  Food 
Preparations  and  Kindred  Products 

Additional  Information:  Neither  an  RIA 
nor  an  RFA  is  required  or  will  be 
prepared. 

Agency  Contact:  Thomas  J.  Moreau. 

Director,  Technical  Services  Unit, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  508  281-9319 

RIN:  0648-AA47 


913.  ENDANGERED  FISH  AND 
WILDUFE;  APPROACHING 
HUMPBACK  WHALES  IN  HAWAIIAN 
WATERS 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  222.31 

Legal  Deadline:  Final.  Statutory. 
January  1.  1995. 


Final  Rule  Stage 


Abstract:  In  waters  of  the  United  States 
surrounding  the  State  of  Hawaii,  it  is 
lawful  for  a  person  to  approach  no 
closer  than  100  yards  to  a  humpback 
whale,  regardless  of  whether  the 
approach  is  made  in  waters  designated 
under  Section  222.31  of  Title  50  as 
cow-calf  waters.  This  final  rule  will 
conform  to  the  requirements  of  the 
MMPA  Amendments  of  1994. 


Timetable: 

Action 

Date 

FR  Cite 

NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 
Final  Action 

11/24/86 
12-24/86 

11/23/87 
10/00/94 

51  FR  42271 

51  FR  42271 

52  FR  44912 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Sectors  Affected:  091  Commercial 

Fishing 

Agency  Contact  Jim  Lecky.  Chief, 
Protected  Species  Management 
Division,  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Oosan  Blvd.. 
Suite  4200,  Long  Beach.  CA  90802- 
4213.  310  980-4001 

RIN:  0648-AB79 


914.  FISHERMEN'S  PROTECTIVE  ACT 

Legal  Authority:  22  USC  1980 

CFR  Citation:  50  CFR  258 

Legal  Deadline:  None 

Abstract:  Reinstating  regulations 
inadvertently  dropped  when  the 
Fishermen's  Guaranty  Fund  Program 
was  transferred  to  the  State 
Department.  Revisions  to  program 
procedures  deriving  from  an  Internal 
Control  Review  completed  in  May 
1992,  will  be  incorporated  in  the 
regulations  as  well  as  clarifications 
suggested  by  the  General  Counsel. 
These  revised  procedures  will  reduce 
the  risk  that  fraudulent  claims  will  be 
paid  and  clarify  procedures  for 
applicants. 

Timetable: 


Action 


Date 


FR  ate 


Final  Action  05/00/95 

Final  Action  Effective  06/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Charies  Cooper, 

Program  Leader,  Department  of 


UMI 
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Commerte.  National  Oceanic  and 
Atmospheric  Administration.  \^\^ 
East-West  Hij?hvvav.  Silver  Spring.  MU 
20<<10.  301  713-23'96 

.RIN:  064&-AC73 


915.  PERFORMANCE  STANDARDS 
FOR  TUNA  VESSEL  OPERATORS 

Legal  Authority:  16  USC  1.361  et  seq 

CFR  Citation:  .SO  CFR  216 

Legal  Deadline:  None 

Abstract  NOAA  has  established  a 
system  of  performance  standards  for 
operators  of  U.S. -flag  tuna  purse  seine 
fishing  vessels  that  catch  yeliowfin 
tuna  as.sociated  with  marine  mammals 
in  the  eastern  tropi(U)l  Pacific  Oc«an. 

Tintetable: 


Action 


FR  cite 


11/01/89    54  FR  46086 
12'01'89 

05'16'90 

OS/17/90    55  FR  20458 
09  to.  90 


NPRM 

NPRM  Comment 

Period  EfxJ 
Interim  Final  Rule 

EWeciive 
intenm  Final  Rule 
Intenm  Final  Ride 

Comment  Penoo 

End 
Final  ActKXi  05/00/95 

Final  Action  Effective  06  00  95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Rodney  Mclnnis. 
Acting  Director.  Southwest  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  C^  90802- 
4213.  310  980^1001 

RIN:  0648-AD03 


916.  REVISED  REGULATIONS 
GOVERNING  PERMITS  FOR  THE 
TAKING.  IMPORTING  AND 
EXPORTING  OF  PROTECTED 
SPECIES  FOR  SCIENTIFIC  RESEARCH 
AND  PUBLIC  DISPLAY 

Legal  Authority:  ifi  LSC  1361  et  seq. 
Marine  .Mammal  Protection  Act:  16 
USC  1531  et  seq.  Endangered  Species 
Act:  16  USC  1151  et  seq.  Fur  Seal  Act 

CFR  Citation:  .SO  CFR  216.  50  CFR  215 
SO  CFH  222 

Legal  Deadlin*:  Final.  Statutory, 
ianuary  1.  1995. 

Abstract  These  proposed  revisions 
.•••ould  update  and  consolidate  existing 


permit  regulations  that  have  been 
promulgated  for  the  taking,  import, 
export,  or  conduct  of  an  otherwise 
prohibited  activity  involving  protected 
species  (i.e..  marine  mammals  and 
endangered  or  threatened  species)  for 
purposes  of  scientific  research,  public 
display,  or  enhancement  under  the 
Marine  Mammal  Protection  Act,  the 
Endangered  Species  Act.  and  the  Fur 
Seal  Act.  These  revisions  would 
implement  amendments  to  the  Marine 
Mammal  Protection  Act  enacted  in 
1988  and  1994.  and  clarify  when  a 
permit  is  required  and  the  scope  and 
extent  of  permit  authority  under  these 
Acts.  The  final  rule  would  add  permit- 
specific  and  generally  applicable  terms 
and  conditions,  which  would  clarify 
permit  requirements  and  review 
procedures,  and  would  amend  the 
criteria  for  deciding  whether  to  issue 
or  deny  permits,  and  revise 
administrative  requirements  and 
procedures.  These  revisions  are 
intended  to  provide  a  comprehensive 
regulator)-  foundation  for  these  spe<:ial 
exception  permits  and  to  make 
administration  of  the  NMFS  permit 
program  more  efficient,  consistent  and 
predictable.  The  N.MFS  is  proposing  to 
(cont) 

TimetabI*: 


Action 

NPRM 


FR  Cite 


10/14/93    58  FR  53320 
0l/26.'94    58  FR  68848 


NPRM  Comment 

Penod  End 
interim  Fmal  Rule         01.XW96 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 
Additional  Information:  ABSTRACT 
CONT;  con,solidate  permit  regulations 
into  a  single  part  of  title  50. 

Agency  Contact:  Art  JeflTers,  Chief. 
Public  Display  and  Education  Branch. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources.  1315  East-West  Highway. 
Silver  Spring.  MD  20910.  301  713-2289 
RIN:0648-ADll 


917.  SECRETARIAL  RSHERY 
MANAGEMENT  PLAN  FOR  SHARKS 
OF  THE  ATLANTIC  OCEAN 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  678     , 

Legal  Deadline:  NTRM.  Statutor>. 
NPRM  15  days  after  and  final  action 
110  days  afler  beginning  of  review. 


Final  Rule  Stage 


Abstract  The  Secretarial  Fisher)- 
Management  Plan  establishes  a  new- 
management  program  intended  to:  (1) 
prevent  overfishing  of  Atlantic  Ocean 
.sharks;  (21  encourage  management  of 
sharks  throughout  their  range;  (3) 
establish  a  data  collection,  research  and 
fisher>-  monitoring  program;  (4)  prohibit 
the  practice  of  "finning";  and  (51 
optimize  benefits  and  minimize  wastes 
of  shark  resources.  Proposed  measures 
include:  (1)  annual  commercial  quotas; 
(2)  recreational  bag  limits;  (3) 
prohibition  on  "finning":  (4) 
commercial  fishing  permits;  (5) 
prohibition  on  sale  of  recreational 
catch;  (6)  reporting  of  catch  and  effort 
information  by  commercial  vessels  and 
by  those  operating  recreational  fishing 
tournaments:  (7)  an  annual  fishing  year 
beginning  Fuly  1  of  each  year;  (8)  a 
requirement  for  ail  fishermen  to  cut  the 
fishing  line  for  all  sharks  not  taken  as 
part  of  the  quota  or  bag  limit;  and  (9) 
commercial  fishery  closures  after 
attainment  of  annual  quotas. 

Timetable: 


Action 


Date 


FR  cue 


Final  Action  10/00/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Sectors  Affected:  091  Commercial 

Fishing 

Analysis:  Regulator)-  Flexibility 
Analysis 

Additional  Information:  Will  involve 
new  collections  of  information  under 
the  Paperwork  Reduction  Act. 

Agency  Contact  Richard  H.  Schaefer. 

Director.  Office  of  Fisheries 
Conservation  and  Mgmt..  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  1315 
East-West  Highway.  Silver  Spring.  MD 
20910.  301  713-2334 

RIN:  0648-AD12 


91  &  REGULATIONS  GOVERNING  THE 
TAKE  OF  DOLPHINS  INCIDENTAL  TO 
REMOVING  OIL  AND  GAS 
PLATFORMS  IN  THE  GULF  OF 
MEXICO 

Legal  Authority:  16  USC  l37i(aH5);  16 
USC  1361  et  sec, 

CFR  Citation:  50  CFR  228 

Legal  Deadline:  None 

Abstract  NMFS  has  received  an 
amended  request  from  tne  American 


DOC— NOAA 


Petroleum  Institute  for  the  take  of 
bottlenose  and  spotted  dolphins 
incidental  to  the  removal  of  oil  and  gas 
platforms  in  the  Gulf  of  Mexico.  This 
activity  would  be  allowed  under 
section  101(a)(5)  of  the  Marine  Mammal 
Protection  Act  if  the  Service  makes 
certain  findings  and  if  regulations  are 
issued  that  cover  monitoring  and 
reporting. 

Timetable: 


Action 


Date  FR  ate 


06/17/93    58  FR  33425 
08/16«3 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  11/00/94 

Final  Action  Effective  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Kenneth  R. 
HoUingshead.  Fishery  Biologist, 
Department  of  ComAierce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Protected 
Resources,  1315  East -West  Highway, 
Silver  Spring,  MD  20910,  301  713-2323 

RIN:  0648-AD25 

919.  REGULATORY  AMENDMENT— 
U.S.  NATK)NALS  FISHING  IN  RUSSIAN 
FISHERIES 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  299 

Legal  Deadline:  None 

Abstract:  The  regulation  specifies 
procedures  for  U.S.  nationals  fishing  in 
the  Russian  economic  zone.  Procedures 
include  annual  permits,  port  calls, 
visas,  emergency  medical  treatment, 
exchange  of  crews,  research  vessels, 
and  Russian-imposed  sanctions.  U.S. 
nationals  are  required  to  comply  with 
permit  requirements,  comply  with 
Russian  law,  provide  information 
contained  in  permits,  report  on  and 
keep  records  for  3  years  on  fish  and 
fish  products  on  board  when  dep2irting 
and  reentering  the  EEZ,  protect  marine 
mammals,  and  cooperate  with 
enforcement  procedures. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        07/17/89   54  FR  29896 
Second  Interim  Final   07/30/92   57  FR  33649 

Rule 
Second  InterimTinal   09/14/92   57  FR  33649 

Rule  Comment 

Period  End 


Action 


Date 


FR  ate 


Final  Action  12/00/94 

Final  Action  Effective  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Sectors  Affected:  091  Commercial 
Fishing 

Agency  Contact  Richard  H.  Schaefier, 

Director,  Office  of  Fisheries 
Conservation  and  Management, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East- West 
Highway,  Silver  Spring,  MD  20910,  301 
713-2334 

RIN:  0648-AD29 


920.  U.S.  STANDARDS  FOR  GRADES 
OF  FROZEN  FISH  PORTK>NS 

Legal  Authority:  7  USC  1621  to  1630, 
Agricultural  Marketing  Act  of  1946 

CFR  Citation:  50  CFR  264;  50  CFR  269 

Legal  Deadline:  None 

Abstract  The  revised  rule  will  expand 
coverage  of  established  voluntary 
standards  for  grades  of  firozen  fish 
portions.  The  standards  will  take  into 
account  new  technology  and 
equipment.  These  standards  will  be 
used  in  a  voluntary  program  of  fishery 
products  inspection  and  certification  by 
NMFS.  Industry  has  shown  a  high  level 
of  interest  and  support  for  the 
revisions. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Interim  Final  Rule 


06/11/90 
08/27/90 

03AX)/95 


55  FR  23565 
55  FR  23565 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Thomas  J.  Moreau, 

Director,  Technical  Services  Unit, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  508  281-9319 

RIN:  0648-AD92 


Final  Rule  Stage 


921.  REGULATORY  AMENDMENT  TO 
IMPLEMENT  PERMIT,  REPORTING, 
AND  RECORDKEEPING  AND 
OBSERVER  REQUIREMENTS  FOR 
PROCESSING  VESSELS  OVER  125 
FEET  AND  THEIR  CATCHER 
VESSELS;  PACIFIC  COAST 
GROUNDFISH 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract  Regulations  would 
implement  a  comprehensive  data 
collection  and  regulatory  program  for 
all  processing  vessels  longer  than  125 
feet  and  for  all  harvesting  vessels  that 
deliver  their  catch  to  those  vessels  in 
the  groundfish  fishery  off  Washington, 
Oregon,  and  California.  This  program 
would  consist  of:  (1)  a  requirement  that 
processing  vessels  carry  NMFS-certified 
observers;  (2)  a  requirement  for  a 
mandatory  Federal  permit;  (3) 
recordkeeping  and  reporting 
requirements;  and  (4)  a  definition  for 
"fishing  trip"  for  processing  vessels 
over  125  feet  in  length  for  Ae  purpose 
of  applying  trip  landing  and  frequency 
limits. 

Timetable: 


Action 


Dal*  FR  Ota 


11/19«2    57  FR  54552 
12/21/92 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  04/00/95 

Final  Acbon  Effective  05/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  William  Stelle, 

Director.  Northwest  Region,  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  7600  Sand  Point  Wav 
NE.,  BIN  CI  5  700,  Bldg.  1,  Seattle,  WA 
98115-0070,  206  526-6150 

RIN:  0648-AEOl 

922.  U.S.  STANDARDS  FOR  GRADES 
OF  WHOLE  OR  DRESSED  FISH 

Legal  Authority:  7  USC  1621  to  1630 

CFR  Citation:  50  CFR  261 

Legal  Deadline:  None 

Abstract  NMFS  is  testing  an 
alternative  set  of  U.S.  standards  for 
grades  of  whole  or  dressed  fish  for  use 
in  NMFS's  National  Seafood  Inspection 
Program.  The  test  standards  recognize 
advances  made  by  industry  in  process 


UMI 
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controls.  The  test  standards  allow  for 
evaluation  of  flavor,  odor,  and  texture 
in  the  pre-processjng  state,  evaluation 
of  physical  defects  in  the  thawed/fresh 
state,  and  evaluation  for  dehydration  in 
the  frozen  state.  Products  graded  using 
the  test  standards  will  be  allowed  to 
make  reference  to  applicable  grades  on 
the  label  of  the  product. 

Timetable: 


Action 


DMt  FR  cm 


Interim  Final  Ruie        03/00/95 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Thomas  ).  Moreau. 

Director.  Technical  Services  Unit, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  National  Marine 
Fisheries  Service.  One  Blackburn  Drive. 
Gloucester.  MA  01930.  508  281-9319 

RIN:  0648-AEfi9 

923.  U.S.  STANDARDS  FOR  GRADES 
OF  »40RTH  AMERICAN  FRESHWATER 
CATFISH  AND  PRODUCTS  MADE 
THEREFROM 

Legal  Authority:  7  USC  1621  to  1630; 
Reorganization  Plan  No.  4  of  1970  (84 
Stat.  2090) 

CFR  Citation:  50  CFR  267 

Legal  DecKlline:  None 

Abstract:  NMFS  is  testing  an 
alternative  set  of  U.S.  standards  for 
grades  of  North  American  freshwater 
catfish  and  products  made  therefrom 
for  use  in  NMFS's  National  Seaf9od 
Iiispe<.tion  Program.  The  test  .standards 
recognize  advances  made  by  industry 
in  process  controls.  The  test  standards 
allow  for  evaluation  of  flavor,  odor,  and 
texture  in  the  pre-processing  state, 
evaluation  of  physical  defects  in  the 
thawed/fresh  state,  and  evaluation  for 
dehydration  in  the  frozen  slate. 
Products  graded  using  the  test 
standards  will  be  allowed  to  make 
reference  to  applicable  grades  on  the 
liibel  of  the  product. 

Timetable: 


Acton 


FRCNe 


Interim  Firuil  Rule        03/00^ 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Thomas  |.  Moreau. 

Uirei.lor,  Technical  Services  Unit. 
l)*»partment  of  Commerce.  National 


Oceanic  and  Atmospherir 
Administration,  National  Marine 
Fisheries  Service.  One  Blackburn  Drive, 
Gloucester,  MA  01930.  508  281-«»'»1<» 

RIN:  0648-AE70 


924.  U.S.  STANDARDS  FOR  GRADES 
OF  FISH  HLLETS 

Legal  Authority:  7  USC  1621  to  1630. 
Reorganization  Plan  No.  4  of  1970  (84 
Stat.  2090) 

CFR  Citation:  50  CFR  263 

Legal  Deadline:  None 

Abstract  NMFS  is  testing  an 
alternative  set  of  U.S.  standards  for 
grades  of  fish  fillets  for  use  in  NMFS's 
National  Seafood  Inspection  Program. 
The  lest  standards  recognize  advances 
made  by  industry  in  process  controls. 
The  test  standards  allow  for  evaluation 
of  flavor,  odor,  and  texture  in  the  pre- 
processing state,  evaluation  of  physical 
dtjfecls  in  the  thawed/fresh  stale,  and 
evaluation  for  dehydration  in  the  frozen 
state.  Products  graded  using  the  test 
standards  will  bis  allowed  to  make 
reference  to  applicable  grades  on  the 
label  of  the  product. 

Timetabto: 


Action 


Date  FR  one 


Intenm  Final  Rule        03/00/95 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Thomas  |.  Moreau. 

L)ire<,1or.  Technical  Services  Unit, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  National  Marine 
Fisheries  Service.  One  Blackburn  Drive, 
Gloucester.  MA  01930.  508  281-9139 

RIN:  0648-AE71 

925.  AMENDMENT  35  TO  THE  FMP 
FOR  GROUNDFISH  OF  THE  QOA  AND 
AMENDMENT  31  TO  THE  FMP  FOR 
GROUNDFISH  OF  THE  BSAI  TO 
REVISE  iFQ  TRANSFER  PROVISIONS 

Legal  Authority:  16  USC  IROI  et  seq 

CFR  Citation:  50  CFR  676 

Legal  Deadline:  NPRM.  Statutory. 
NPRM  15  days  and  final  action  110 
days  ht>m  receipt  from  the  Regional 
Fishery  Management  Council. 

Abstract  This  action  provides  issuance 
of  Individual  Fishing  Quotas  (IFQ) 
quota  shares  in  blocks:  revises 
regulations  to  prevent  individuals  who 


Final  Rule  Stage 


receive  an  initial  allocation  of  quota 
share  in  in  southeastern  Alaska  from 
taking  advantage  of  the  hired^  master 
allowance  provided  to  corporations  that 
receive  an  initial  allocation  of  quota 
share  in  the  southeast  by  transferring 
an  individual  quota  share  to  a  solely 
owned  corporation. 

Timetable: 


Action 


Dale  FR  Ote 


06/28/94    59  FR  33272 
08/08/94 


NPRM 

NPRM  Comment 

PefiodEnd 
Final  Action  10/00/94 

Final  Action  Effective   1 1/00/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennoyer, 
Director.  Alaska  Region,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.  P.O.  Box 
21668.  luneau,  AK  99802.  907  586-7228 

RIN:  0648-AE79 

926.  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS;  DOLPHIN 
MORTALITY  LIMITS  DURING  PURSE 
SEINE  SETS  ON  MARINE  MAMMALS 
IN  THE  EASTERN  TROPICAL  PACIFIC 

Legal  Authority:  16  USC  1361  et  seq 

CFR  Citation:  50  CFR  216.24 

Legal  Deadline:  None 

Abstract  This  interim  final  rule  ivill 
amend  the  current  performance 
standards  in  the  MMPA  regulations  to 
ensure  that  U.S.  vessels  can  be  legally 
prevented  Erom  making  sets  on  tuna 
associated  with  dolphins  in  the  eastern 
tropical  Pacific  Ocean  once  the  vessels* 
dolphin  mortality  limit  is  reached.  This 
rule  also  implements  portions  of  the 
International  Dolphin  Conser\'ation  Act 
of  1992. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule 
Fm«il  Action 


05/19/93    58  FR  29127 
10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Rodney  Mclnnis. 

Acting  Director,  Southwest  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd. 
Suite  4200.  Long  Beach.  CA  90802- 
4213.310  980-4001 

RIN:  0648-AFl)7 
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927.  TAKING  AND  IMPORTING  OF 
MAHIMF  MAMiifli  e.  "nru  ouiM. 

SAFE"  TUNA  LABEUNG 

Legal  Authority:  16  USC  1361  et  seq 

^  CFR  Citation:  50  CFR  216;  50  CFR  247 

Legal  Deadline:  None 

Abstract  This  rule  will  finalize  the 
interim  final  rule  implementing  the 
Dolphin  Protection  Consumer 
Informa,tioa  Act.  The  interim  final  rule: 
(1)  identified  fish  and  fish  products 
subject  to  importation  requirements 
mandated  by  the  Marine  Mammal 
Protection  Act.  as  amended  by  the 
DPC14:  (2)  specified  the  use  and 
contents  of  a  new  NOAA  form  required 
to  import  into  the  United  States  certain 
fish  and  fish  products  potentially 
harvested  with  methods  injurious  to 
marine  nanunais:  (3)  required 
importers  of  certain  fish  and  fish 
products  bar\'ested  by  nations  that 
engage  in  high  seas  large-scale  driftnet 
fishing  to  provide  certification  by  a 
responsible  government  official  of  the 
harvesting,  nation  that  the  items  to  be 
imported  were  not  harvested  with 
large-scale  drif^nets  in  certain  areas  of 
the  high  seas:  and  (4)  regulated  the  use 
of  labels  suggesting  that  tima  products 
are  "dolphin  safe."  This  rule  also 
implements  portions  of  the  High  Seas 
Driftnet  Fisheries  Enforcement  Act. 

Timetable: 


Date         FROte 


Action 

intenm  Final  Rule        09/19/91    56  FR  47418 
Fmal  Action  10/00/94 

Final  Action  Effective  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Ivione 

Agency  Contact  Rodney  Mclnnis. 

Acting  Director,  Southwest  Region. 
NMFS.  Department  of  Commerce. 
National  C>:eanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd  , 
Suite  4200.  Long  Bea<;h.  CA  90802- 
4213.  310  980-4001 

WH:  0648- AF08 

92a  FISHING  VESSEL  CAPITAL 
CONSTmKmON  FUND 
PROCEDURES— ELMStBtLITY  FOR 
SAFETY  IMPROVEMENTS 

Legal  Autttority:  46  USC  I177 

CFR  Citation;  50  CFR  259 

Legal  Deadline:  None 


Atistract  To  allow  use  of  capital 
construction  funds  for  approved  safety 
improvement  projects. 
Timetable: 


Action 


Date 


FR  Cite 


11/18/92    57  FR  54356 
T2/18/92 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  04/00/96 

Final  Action  Effective  05.'00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Charles  L.  Cooper, 

Program  Leader.  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration,  1315 
East-West  Highway.  Silver  Spring.  MD 
20910.  301  713-2396 

RIN:  0648-AF22 

929.  AMENDMENT  TO  ENHANCE 

DATA  ON  BYCATCH  AND  ESTABLISH 

A  PILOT  PROGRAM  FOR  DONATKXI 

OF  ATLANTIC  SWORDFISH 

Legal  Authority:  16  USC  971  to  971  h 

CFR  Citation:  50  CFR  630 

Legal  Deadline:  None 

Abstract  This  action  would  establish 
a  pilot  program  to  allow  donation,  on 
an  experimental  basis,  of  dead, 
undersized  Atlantic  swordfish  to 
charitable  organizations  for  data 
collection' and  humanitarian  purposes. 

Timetable: 


Action 


Dote  FR  Cite 


12/23/93    58  FR  68109 
02/09/94 


NPRM 

NPRM  Comment 

Perxxl  End 
NPRM  Comment         Q6/2im    59  FR  29770 

Penod>  Extended  tD 
Final  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Richard  H.  Schaefer. 

Director.  Office  of  Fisheries 
Conser\'ation  and  Management, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway.  Silver  Spring.  MD  20910.  301 
713-2334 

RIN:  0648^AF42 

930.  FISHING  VESSEL  OBUGATKW 
GUARANTEE  PROGRAM 

Legal  Authority:  46  USC  1271  to  1279 


CFR  Citation:  50  CFR  255 

Legal  Deadline:  None 

Abstract  This  regulation  will  add 
definitions  of  "aquaculture"  and 
"underutilized  spet:ies." 

Timetable: 


Action 


FR 


Final  Action  04/00/95 

Final  Action  Effective  06/00.'95 

Small  Entities  Affected:  Busine<^ses 

Government  Levels  Affected:  None 

Agency  Contact  Michael  L.  Grabfo. 
Division  Chief.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  1315 
East-West  Highway.  Silver  Spring,  MD 
20910.  301  713-2390 

RW:  0648-AF48 

931.  REGULATORY  AMENDMENT  TO 
REQUIRE  BLUEFM  TUNA 
STATISTICAL  DOCUMENTS 

Legal  Autlior%:  16  USC  97i  et  seq 

CFR  Citation:  50  CFR  285 

Legal  Deadline:  None 

Abstract  This  amendment  would 
establish  the  requirement  that  bluefin 
tuna  imported  into  Customs  territory  of 
the  United  States  be  accompanied  by 
a  statistical  document  indicating 
ha'n'esting  nation  and  area  of  catch. 

Timetable: 


FR  CM* 


NPRM 
Final  Action 


06/16/94    59  FR  30896 

^onom 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Richard  H.  Schaefer. 
Director.  Office  of  Fisheries 
Con.servation  and  Management. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  1315  East-West 
Highway,  Silver  Spring.  MD  20910.  391 
713-2334 

RIN:  0648-AF74 


932.  AMENDMEMT  8  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR 
CRUSTACEAN  FISHERIES  OF  THE     . 
WESTERN  PACmC  REGK>N 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  681 
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Legal  Deadline:  NPRM,  Statutory. 
Final,  Statutory. 

NPRM  15  days  and  final  action  110 
days  after  receipt  from  a  regional 
fishery  management  council. 

Abstract:  This  Amendment  would 
resolve  administrative  problems 
associated  with  implementation  of  the 
annual  administrative  quota  system  and 
renewal  of  limited  entry  permits  in 
situations  where  the  preliminary  quota 
determination  for  the  Hawaiian  lobster 
fishery  would  result  in  a  low  or  zero 
quota.  Changes  in  notification  and 
reporting  procedures  would  also 
enhance  enforcement  and  monitoring 
efforts. 

Timetat>le: 


Action 


Date 


FR  Cite 


08/09/94    59  FR  40515 
09/23/94 


NPRM 

NPRM  Comment 

Period  End 
Finai  ActKxi  1 1/00/94 

Final  Action  Eflectwe   12/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Rodney  Mclnnis. 
Acting  Director.  Southwest  Region, 
NMFS,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd., 
Suite  4200.  Long  Beach.  CA  90802- 
4213.  310  980-4001 

RIN:  0648-AF82 

933.  REGULATORY  AMENDMENT  TO 
IMPOSE  TRIP  LIMITS  ON 
COMMERCIAL  CATCHES  OF 
ATLANTIC  SHARKS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  678 

Legal  Deadline:  None 

Abstract:  This  rule  implements 
commercial  trip  limits  for  permitted 
vessels  fishing  for  Atlantic  large  coastal 
pelagic  sharks  in  order  to  lower  daily 
landings,  to  extend  the  open  season, 
and  to  reduce  the  likelihood  that  the 
semiannual  quota  will  be  exceeded. 
Timetable: 


Action 


FR 


Final  Action  10^00/94 

Fmal  Action  Effective   10/00^94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Richard  H.  Schaefer. 

Director.  Office  of  Fisheries 


Final  Rule  Stage 


Conservation  and  Mgmt..  Department  of    Timetable 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  1315 
East- West  Highway,  Silver  Spring.  MD 
20910,  301  713-2334 


Action 


FR  Cite 


RIN:  0648-AO02 


934.  REGULATORY  ADJUSTMENTS 
TO  1994-1995  ATLANTIC  TUNA 
FISHERIES 

Legal  Authority:  16  USC  971  et  seq 

CFR  Citation:  50  CFR  285 

Legal  Deadline:  None 

Abstract  This  action  will  establish 
fishing  category  quotas  for  the  1994- 
1995  bluefin  tuna  fishing  season  and 
revise  regulations  concerning  incidental 
take  of  bluefin. 

Timetable: 


Action 


Date 


FR  cite 


Interim  Final  Rule        04/14/94    59  FR  17723 
Final  Action  12/00/94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Richard  H.  Schaefer. 

Director.  Office  of  Fisheries 
Conservation  and  Mgmt.,  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration.  1315 
East- West  Highway,  Silver  Spring.  MD 
20910.  301  713-2334 

RIN:  0648-AG14 


935.  FINANCIAL  DISCLOSURE  OF 
FISHERY  MANAGEMENT  COUNCIL 
NOMINEES,  MEMBERS,  AND 
EXECUTIVE  DIRECTORS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  601 

Legal  Deadline:  None 

Abstract  This  rule  revises  regulations 
concerning  the  practices,  procures 
and  operations  of  the  Regional  Fishery 
Management  Councils  under  the 
Magnuson  Fishery  Conservation  and 
Management  Act.  It  increases  the  detail 
and  availability  of  information  in 
required  financial  disclosures  of 
Councils'  nominees,  voting  members, 
and  Executive  Directors  and  is  intended 
to  reduce  the  likelihood  of  financial 
conflicts  of  interest. 


Interim  Final  Rule        03/1 1/94    59  FR  1 1557 
Final  Action  06/00/95 

Small  Entities  Affected:  None  • 

Government  Levels  Affected:  Federal 

Agency  Contact  Richard  H.  Schaefer. 

Director.  Office  of  Fisheries 
Conservation  and  Management, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway,  Silver  Spring,  MD  20910,  301 
713-2334 

RIN:  0648-AG16 

936.  REGULATORY  AMENDMENT 
DESIGNATING  "ROUTINE"  TRIP 
UMIT$  IN  THE  PACIFIC  COAST 
GROUNDFISH  FISHERY 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract:  This  abbreviated  rule  would 
enable  timely  inseason  adjustments  to 
trip  limits  for  certain  species,  such  that 
the  harvest  guidelines  or  allocations  for 
those  species  are  not  exceeded.  The 
species  include  groundfish  caught 
incidental  to  the  California  halibut  or 
sea  cucumber  fishery,  and  lingcod. 

Timetable: 


Action 


Data 


FR  Ote 


Final  Action  12/00/94 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  William  Stelle, 

Director.  Northwest  Region,  NMFS. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  7600  Sand  Point  Way 
NE..  BIN  C15700.  Bldg".  1.  Seattle,  WA 
98115-0070,  206  526-6150 
RIN:  0648-AG31 


937.  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS:  PROHIBITION  ON 
SETTING  ON  ANY  NORTHEASTERN 
OFFSHORE  SPOTTED  DOLPHIN 

Legal  Authority:  13  USC  1361  et  seq 

CFR  Citation:  50  CFR  216.24 

Legal  Deedline:  Final.  Judicial. 
December  31.  1994. 
27  January  94  court  order  (amended) 
requires  that  NMFS  issue  final 
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regulations  within  30  days  of  the  date 
of  the  final  erde«L 

Abstract  The  United  States  District 
Court  for  the  Northern  District  of 
California  issued  an  order  on  Januar\' 
27.  1994.  that  requires  NMFS  to  issiie 
final  regulations,  within  40  days  of  tlie 
date  of  the  order,  prohibiting  the 
encirclement  of  any  schools  of  dolphins 
where  an  official  U.S.  or  Intei^ 
American  Tropical  Tuna  Commission 
observer  observes  any  northeastern 
offshore  spotted  dolphins  in  such 
school  prior  to  release  of  the  net  skiff, 
and  incorporating  such  prohibition  into 
the  comparability  standards  developed 
pursuant  to  section  1371{a){2)tB)  of  tlie 
Marine  Mammal  Protection  Act. 

Timatabte: 


Action 


Dale  FR  Ote 


Interim  Final  Rule         12nXV94 

SmaR  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affectedt  State 

Agency  Contact  Rodney  Mclnnis. 
Acting  Dicactor..  Southwest  Region. 
NMFS,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  501  West  Ocean  Blvd.. 
Suite  4200.  Long  Beach.  CA  90802>- 
4213.  310  980-4001 

RIN:  0648-AG33 


93&  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS^  TAKING  OF 
MARINE  MAMMALS  UNDER  THE  ATA 
PERMIT  AFTER  FEBRUARY  2B^  1994 

Legal  AudKxily:  16  USC  1361  et  seq. 
CFR  CitattOfK  50  CFR  216 

Legal  Deadline:  Final.  Statutory.  March 
1.  1994. 

Abstract:  The  International  Dolphin 
Conservation  Act  provides  that,  if  bo 
major  purse  seine  tuna  fishing  country' 
enters  into  an  agreement  for  a 
moratorium  on  setting  on  marine 
mammals  during  the  course  of 
commercial  fishing  operations,  the  total 
dolphin  mortalities  authorized  under 
the  general  permit  issued  to  the 
American  Tuoaboat  Association  shall 
not  exceed  the  number  of  dolphia 
raortaHties  which  occuired  under  the 
permit  during  the  preceding  year. 

Timetable: 


Action 


FR  Cite 


Interim  Final  Rule 

Final  Action 


10ratt94 
03/00«S 


Final  Rule  Stage 


Smalt  Entities  Aflected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Rodney  Micfauous. 

Acting  Director.  Southwest  Region, 
NMFS.  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration.  501  West  Ocean  Blvd. 
Suite  4200.  Long  Beach.  CA  90802- 
4213.  31lt9fMM001 

RIN:  0648-AG36 


Mexico  and  Atlantic  Otsan  areas  to 
attach  floatation  devices  to  the  TEDs 
if  they  are  singfe-grid  TEDs  with 
bottom  escape  openings.  Floatation 
devices  adeqiiate  to  lift  TEDk  from  the 
seafloor  are  specified.  This  action  is 
necessary  to  improve  the  ability  ef 
bottom-opening  single-grid  TEDs  to 
safely  exclude  sea  turtlfes. 

Timetable: 


_    Action 


FR 


939.  SEA  TURTLE  CONSERVATION 
MEASURES;  SECTK>N  10  IMaOENTAL 
TAKE  PERMITS;  FINAL  RULE 

Legal  Authority:  16  USC  1531  et  seq 

CFR  Citation:  50  CFR  227 

Legal  Deadline:  None 

Abstract  NMFS  regulations  currently 
require  non-Fed)nel  entities  to  obtain 
an  ESA  section  10-  incidental  take 
permit  if  mdangeied  species  of  sea 
turtles  may  be  taken  incidental  to 
fishing  activities.  This  rule,  if 
implemented,  would  oequire  incidental 
takJe  permits  for  threatened  species  of 
.sea  turtles,  as  welL 

Timetable: 


IntenmFinatnule 
Date  Effective 

Finai  Action 


06i20m    59  FR  33447 
07/08/94    59FR3344T 


Small  EntMas  Affaetad:  Businesses 
Government  Levels  Affected:  None 


Action 


Date 


FRCUa 


07/2iy94    58  FR  37213 
06/22f94 


Action 


HPfHU 

NPRM  Comment 

Penod  End 
Final  Action  11/00/94 

Final  Action  Effective  12/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Knssell  Beilmer. 

Chief.  Endangered  Species  Division. 
Office  of  Protected  Resources. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  1315  East- West 
Highway.  SSMC  #3.  Silver  Spring,.  MD 
20910.  301  713-2319 

RIN:  0648-AG37 

940.  e  FLOTATKm  DEVK^ES  IN 
BOTTOM-OPENINQ,  SINGLE-GRID 
TURTLI.  EXCLUBBI  DEVICra^  IN  THE 
SOUTHEASTERM  UNTTED  STATES 

Legal  Authority:  I6  USC  1531  et  seq 

CFR  Citation:  50  CFR  227 

Legal  Deedlme:  None 

At}stract:  NMFS  has  issued  a  rule  to 
require  shrimp  trawlers  using  Turtle 
Excluder  Devices  (TEDs)  in  the  Gtrlf  of      RIN:  0648-AH17 


Aganey  COMtact  llnihir  Weiner. 

Endangered  Species  Division,  Office  of 
Protected  Resoorces,  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  1315 
East- West  Highway.  Silver  Spring,  MD 
20910-3226.  30*  713-2319 

Rllt:  0648-AG71 


941.  e  FINAL  NOTK^E  OF  CHANGES  IN 
THE  MANAGEMEIfT  REGIMES  FOR 

atlantk:  mmsratorv  king  amd 
spanish  mackerel  and  gulf 
group  of  king  mackerel 

Legal  AuthCMity;  18  USC  1801  et  seq 

CFR  Citatkm:  50  CFR  &e 

Legal  DeadUne:  None 

At>stract  This  rule  changes  the  total 
allowable  catch  for  the  Atlantic  groups 
of  king  and  Spanish  mackerel  and  the 
commercial  vesael  trip  limits  for  Gulf 
group  king  mackereL 

Timetable: 


FRCMe 


08A)9«4   S9FR40SOO 
08/24/94 


NPRM 
NPRMCommenI 

PefndEnd 
Final  Acttoe  10/00/94 

Fmal  Action  Effoctwe   T<M)0/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 


Agency  Conlact  Aadiew  J.  Keouneicr.. 

Director.  Southeast  Region,^  NMFSw 
Etepartment  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petetshoig.  FL  33702-2432,. 
813  570-5301 
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Action 


942.  •  GENERAL  AUTHORIZATION 
FOR  SCIENTIFIC  RESEARCH 
INVOLVING  LEVEL  B  HARASSMENT 

Legal  Autt>ority:  16  USC  1151  et  seq 
Fur  Seal  Act;  16  USC  1631  et  seq 
Marine  Mammal  Protection  Act 

CFR  Citation:  50  CFR  215;  50  CFR  216     Timetable: 

Legal  Deadline:  Final.  Statutory. 
August  30,  1994. 

Abstract:  This  interim  fmal  rule  is 
required  by  the  1994  amendments  to 
the  Marine  Mammal  Protection  Act. 
These  regulations  establish  a  general 
authorization  for  bona  fide  scientific 
research  on  non-endangered  and  non- 
threatened  marine  mammals  that  may 
result  in  harassment  with  only  the 
potential  to  disturb.  Inclusion  under 
the  general  authorization  is  achieved  by 
letter  of  intent  to  the  National  Marine 
Fisheries  Service  and  a  letter  of 
confirmation  from  the  Ser\'ice. 

Timetable: 


Abstract:  These  regulations  will  protect 
the  ecological,  recreational,  and  esthetic 
resources  of  the  waters  surrounding  the 
Stellwagen  Bank  National  Marine 
Sanctuary,  designated  by  Congress  in 
Pub.  L.  102-587.  section  2202. 


FR  Ota 


02/08/91 
04/08/91 


56  FR  5282 


10/19/93    58  FR  53865 
10/00/94 


Action 


Date  FR  CMa 


10/03/94    59  FR  50372 
11/17/94 


Interim  Final  Rute 
Intenm  Final  Rule 

Comment  Period 

End 
Final  Action  01/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Federal 

Additional  Information:  The  National 
Marine  Fisheries  Service  and  the  U.S. 
Fish  and  Wildlife  Service  are 
discussing  whether  to  issue  this  rule 
jointly. 

Agency  Contact:  Ann  Terbush.  Chief. 
Permits  Division.  Office  of  Protected 
Resources.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  1315  East-West 
Highway,  Silver  Spring.  MD  20910- 
3226.  301  713-2289 

RIN:  0648-AH20 

NATIONAL  OCEAN  SURVEY/OFFICE 
OF  COASTAL  RESOURCES 
MANAGEMENT 


NPRM 

NPRM  Comment 

Period  End 
Final  Rute 
Notice  of 

Effectiveness  of 

Final  Rule 
Second  NPRM  10/00/94 

Notice  of  Amendment  12/00/94 

to  Final  Rule 

Small  EntitiM  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Capl.  Franceses 
Cava.  Chief.  Sanctuaries  and  Reserves 
Division.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  1305  East- West 
Highway  (N/0RM2).  Silver  Spring.  MD 
20910.  301  713-3125 

RIN:  0648-AC94 

944.  IMPLEMENTATION  OF  COASTAL 
ZONE  MANAGEMENT  ACT  APPEAL 
FEES 

Legal  Autttority:  16  USC  1451  et  seq 

CFR  Citation:  15  CFR  930 

Legal  Deadline:  None 

Abstract:  This  rulemaking  will 
implement  new  authority  under  the 
Coastal  Zone  Management  Act  to 
charge  fees  for  appeals. 

Timetable: 


Action 


FR  ate 


943.  FINAL  REGULATIONS  FOR  THE 
STELLWAGEN  BANK  NATIONAL 
MARINE  SANCTUARY 

Legal  Authority:  16  USC  1431  et  seq; 
PL  102-587.  sec  2202 

CFR  Citation:  15  CFR  940 

Legal  Deadline:  None 


Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact:  Margo  F.  )ackson. 

Asst.  General  Counsel  for  Ocean 
Services.  Office  of  General  Counsel. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  1305  East-West 
Highway,  6th  Floor.  Silver  Spring.  MD 
20910.  301  713-2967 

RIN:  0648-AD83 


Final  Rule  Stage 


945.  TECHNICAL  CONFORMING 
CHANGES  TO  EXISTING  NOAA 
REGULATIONS  TO  IMPLEMENT  1990 
REAUTHORIZATION  OF  THE 
COASTAL  ZONE  MANAGEMENT  ACT 

Legal  Authority:  16  USC  1451  et  seq 

CFR  Citation:  15  CFR  923;  15  CFR  926; 
15  CFR  927;  15  CFR  931 

Legal  Deadline:  None 

At>stract:  This  rulemaking  will  make 
technical  conforming  changes  to 
NOAA's  existing  regulations  which  are 
necessary  to  implement  the  1990 
reauthorization  of  the  Coastal  Zone 
Management  Act. 

Timetable: 


Action 


Dele 


FR  ate 


Final  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 

Federal 

Agency  Contact  Vickie  A.  AUin. 

Chief.  Policy  Coordination  Division, 
Office  of  Ocean  &  Coastal  Resource 
Mgmt..  Department  of  Commerce, 
National  Oceanic  and  Atmospheric 
Administration.  1305  East- West 
Highway  (N/0RM4),  Silver  Spring,  MD 
20910,  301  713-3087 

RIN:  0648-AEll 

OFFICE  OF  THE  ADMINISTRATOR 


946.  CIVIL  PROCEDURE 
REGULATIONS 

Legal  Authority:  16  USC  1801  to  1882; 
16  USC  1531  to  1543;  16  USC  1361 
to  1407;  16  USC  3371  to  3378;  16  USC 
1431  to  1439;  16  USC  773  to  773k;  16 
USC  951  to  961;  16  USC  1021  to  1032; 
16  USC  3631  to  3644;  42  USC  9101 
et  seq;  30  USC  1401  et  seq;  16  USC 
971  to  971i;  16  USC  781  et  seq;  16 
USC  972  to  972b;  16  USC  916  to  9161; 

CFR  Citation:  15  CFR  904 

Legal  Deadline:  None 

Abstract  This  rule  will  amend 
NOAA's  regulations  to  make  them 
consistent  with  a  Federal  District  Court 
ruling  on  the  Agency's  consideration  of 
a  respondent's  ability  to  pay  when 
assessing  a  civil  penahy.  The 
amendment  removes  a  provision  which 
places  the  burden  on  the  respondent 
to  raise  and  prove  inability  to  pay  an 
assessed  penalty  when  the  statute 
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Final  Rule  Stage 


involved  requires  NOAA  to  take  ability 
to  pay  into  account. 

Timetable: 


Action 


FR  ate 


Interim  Final  Rule 
Final  Action 


11/02/93    58  FR  58484 
04/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Hugh  Schratwieser. 

Attorney  Adviser,  IDepartment  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  Office  of 
the  Assistant  General  Counsel  for 
Enforcement  and  Litigation  (GCEL). 
8484  Georgia  Ave.  4th  Fl.  Silver  Spring. 
MD  20910.  301  427-2202 

RIN:  0648-AF96 


947.  NOAA  CLIMATE  AND  GLOBAL 
CHANGE  PROGRAM— PROPOSAL 
SUBMISSION  GUIDELINES 

Legal  Authority:  49  USC  1463;  15  USC 

313;  15  USC  2921 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  This  rule  will  specify  criteria 
and  procedures  for  eligibility, 
submission  and  evaluation,  and 
selection  for  proposals  for  funding  that 
are  under  the  NOAA  Climate  and 
Global  Change  Program's  annual 
program  announcement.  The  intent  of 
the  program  is  to  improve  the  ability 
to  observe,  understand,  predict,  and 
respond  to  changes  in  the  environment 
of  our  planet.  The  NOAA  program  is 
an  element  of  the  interagency  U.S. 


Global  Change  Research  Program. 
NOAA's  program  is  designed  to 
complement  other  agency  contributions 
to  that  national  effort. 

Timetable: 


Action 


Date 


FR  ate 


Fmal  Action 


00/00/00 


Small  Entities  Affected:  None 
Government  Lev^s  Affected:  None 

Agency  Contact  Irma  DuPree. 

Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration,  Office  of  Global 
Programs,  1100  Wayne  Avenue.  Suite 
1225.  Silver  Spring,  MD  20910-5603. 
301  427-2089 

RIN:  0648-AG51 


DEPARTMENT  OF  COMMERCE  (DOC) 

Nattonal  Oceanic  and  Atmospheric  Administratioft  (NOAA) 


Completed  Actions 


948.  REGULATORY  AMENDMENT- 
STANDARD  PRODUCT  RECOVERY 
RATES  FOR  ALASKA  GROUNDFISH 

CFR  Citation:  50  CFR  672;  50  CFR  675 

Completed: 


Reason 


Date 


FR  Cite 


950.  AMENDMENT  11  TO  THE  FMP 
FOR  COMMERCIAL  AND 
RECREATIONAL  SALMON  FISHERIES 
OFF  THE  COAST  OF  WASHINGTON, 
OREGON.  AND  CALIFORNIA 

CFR  Citation:  50  CFR  661 

Completed: 


952.  AMENDMENT  6  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
SNAPPER-GROUPER  FISHERY  OF 
THE  SOUTH  ATLANTIC 

CFR  Citation:  50  CFR  646 

Completed: 


Final  Action  10/05/94    59  FR  50699 

Final  Action  Effective  1 1/04/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennoyer,  907 
586-7228 

RIN:  0648-AD44 

949.  REGULATORY  AMENDMENTS  TO 
IMPLEMENT  THE  NORTH  PAaFIC 
FISHERIES  RESEARCH  PLAN 

CFR  Citation:  50  CFR  301;  50  CFR  671; 
50  CFR  672;  50  CFR  675;  50  CFR  677 


Dale 


Fteason 


FR  ate 


Date 


FR  ate 


Final  Action  05/04/94    59  FR  23013 

Final  Action  Effective  04/29/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Tribal 

Agency  Contact  William  Stelle,  206 
526-6150 


RIN:  0648-AE05 


Completed: 


Reason 


951.  AMENDMENT  7  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
PELAGIC  FISHERIES  OF  THE 
WESTERN  PACIFIC  REGION 

CFR  Citation:  50  CFR  685 

Completed: 


Date 


FR  Cite 


Final  Action  09/06/94    59  FR  46126 

Final  Action  Effective  10/06/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennoyer,  907 

586-7228 


Reason 


FR  die 


RIN:  0648-AD80 


Final  Action  05/25/94    59  FR  26979 

Final  Action  Effective  06/24/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact  Rodney  Mclnnis,  310 
980-4001 

RIN:  0648-AE35 


Final  Action  05/26/94    59  FR  27242 

Final  Action  Effective  06/27/94    59  FR  27242 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  Andrew  |.  Kemmerer, 
813  570-5301 

RIN:  0648-AE51 

953.  AMENDMENT  23  TO  THE  FMP 
FOR  BSAI  GROUNDFISH, 
AMENDMENT  28  TO  THE  FMP  FOR 
GOA  GROUNDFISH,  AND 
AMENDMENT  4  TO  THE  FMP  FOR  THE 
COMMERCIAL  KING  AND  TANNER 
CRAB  FISHERIES  IN  THE  BSAI 

CFR  Citation:  50  CFR  671;  50  CFR  672; 
50  CFR  675;  50  CFR  676 

Completed: - 

Reason  Date  FR  Cite 

Fmal  Action  08/24/94    59  FR  43534 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennoyer,  907 
586-7228 

RIN:  0648-AE62 


UMI 
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Completed  Actions 


954.  REGULATORY  AMENDMENT  TO 
REVISE  REQUIREMENTS  FOR 
REPORTING  AND  RECORDKEEPING 

Comptotad: 


Raason 


FR  at* 


Dupticate  of  RtN 
0648-AG54 

RIN:  0648-AE63 


07/18/94 


955.  AMENDMENT  7  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  COASTAL 
MIGRATORY  PELAGIC  RESOURCES 
OF  THE  GULF  OF  MEXICO  AND 
SOUTH  ATLANTIC 

CFR  Citation:  50  CFR  642 

Completed: 


Rsason 


FR  cna 


Final  Action  08/25/94    59  FR  43779 

Fmai  AclKXi  ENeclive  0923/94 

Small  Entities  Affected:  Busine<(ses 

Government  Levels  Affected:  None 

Agency  Contact:  Andrew  ).  Kemmerer. 
813  570-5301 

RIN:  0648-AE98 

956.  DESIGNATED  CRITICAL 
HABITAT;  NORTHERN  RIGHT  WHALE 

CFR  Citation:  50  CFR  226 

Completed: 

R«^aoo Dale  FR  Cm 

Final  Actwo  06/03/94    59  FR  28793 

Firal  Acton  Etfective  07/05/94    59  FR  28793 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact:  Michael  Payne,  301 
713-2322 

RIN:  0r>48-AF()6 

957.  AMENDMENT  25  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  QROUNDFISH  FISHERY  OF  THE 
BERING  SEA  AND  ALEUTIAN 
ISLANDS 

CFR  Citation:  50  CFR  675 

Completed: 


FR  CNa 


Fmal  Action  04/20^94    59  FR  18757 

Final  Action  Effective  05/20/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Agency  Contact:  Steven  ^nnoyer.  907 
S86-722S 

RIN:  0648-AF17 


958.  REGULATORY  AMENDMENT- 
NORTHEAST  REGION  GENERAL 
FISHERIES  PERMIT  AND  REPORTING 
PROCEDURES 

CFR  Citation:  50  CFR  622;  50  CFR  625; 
50  CFR  628:  50  CFR  649  to  652;  50 
CFR  655 


Completed: 


FROM* 


With(>awn  08/31. "94    59  FR  44959 

Small  Entities  Affected:  None 

Govemnwnt  Levels  Affected:  None 

Agency  Contact:  Allen  E.  Peterson,  |r., 
508  281-9200 


RIN:  0648-AF33 


959.  AMENDMENT  5  TO  THE  FMP  FOR 
AMERICAN  LOBSTER 

CFR  Citation:  50  CFR  649 

Completed: 
Reason 


Dal*  FRCH* 


Final  Action  06/22/94    59  FR  31938 

Final  Action  Effective  07/20/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Allen  E.  Peterson,  Jr., 
508  281-9200 


RIN:  0648-AF39 


960.  REGULATORY  AMENDMENT  TO 
THE  DOMESTIC  GROUNOFISH 
OBSERVER  PROGRAM 

CFR  Citation:  50  CFR  672;  50  CFR  675 

Completed: 


Reaaon 


FRCH* 


Final  Action  04,'29/94    59  FR  22133 

Final  Action  Effective  07/0l.'94 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdiction.*;. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Pennoyer,  907 
58e-7228 


RIN:  0648-AF54 


961.  1994  MANAGEMENT  MEASURES 
FOR  COMMERaAL.  RECREATIONAL. 
AND  TREATY  INDIAN  SALMON 
FISHERIES  OFF  THE  COASTS  OF 
WASHINGTON,  OREGON.  AND 
CALIFORNIA 

CFR  Citation:  50  CFR  661 

Completed: 


Reason 


Date 


FR  Ota 


Final  Action  05/04/94    59  FR  22999 

Fmal  Action  Effective  05/01/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  William  Stelle.  206 
526-6150 

RIN:  0648-AF61 

962.  REGULATORY  AMENDMENT  FOR 
ATLANTIC  SHARKS  TO  ENHANCE 
DATA  COLLECTK)N,  MANAGEMENT. 
AND  ENFORCEMENT 

CFR  Citation:  50  CFR  678 

Completed: 


Reason 


FRCH* 


Merged  yvilh  RIN  07/20^94 

0648-AD12 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Richard  H.  Schaefer, 
301  713-2334 

RIN:  0648-AF63 

963.  REGULATORY  AMENDMENT  TO 
PLACE  RESTRrcTIONS  ON  VESSELS 
AND  PROCESSORS  AFFILIATED  WITH 
DONUT  HOLE  OPERATIONS 

CFR  Citation:  50  CFR  675 

Completed: 


Reason 


Dal* 


FRCit* 


Merged  with  RtN  08/15/93 

0648-AG85 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Penooyer.  907 
586-7228 


BIN:  0648-AF65 


964.  REGULATORY  AMENDMENT  ON 
TOTAL  WEIGHT  MEASUREMENTS 
FOR  THE  BERING  SEA  AND 
ALEUTIAN  ISLANDS  AREA 
COMMUNITY  DEVELOPMENT  QUOTA 
FISHERIES 

CFR  Citation:  50  CFR  675 
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Cofnpleted  Actions 


Completed: 


Reason 


Date 


FR  ate 


Final  Action  05/16/94    59  FR  25346 

Final  Action  Effective  06/15/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None' 

Agency  Contact  Steven  Pennoyer.  907 
586-7228 

RIN:  0648-AF66 

965.  REGULATORY  AMENDMENT  TO 
ESTABUSH  PERMTT  CONSOUDATK>N 
PROCEDURES  UNDER  THE  PACIFTC 
COAST  GROUNDHSH  FMP  LIMITED 
ENTRY  PROGRAM 

CFR  Citation:  50  CFR  663 

Completed: 


Reason 


Date 


FR  ate 


F.nal  Action  04/14/94    59  FR  17726 

Final  Action  Effective  04/08/94    59  FR  17726 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact:  William  Stelle,  206 
326-6150 

-RIN:  064B-AF76 

966.  AMENDMENT  7  TO  THE  FMP  FOR 
THE  REEF  FISH  RESOURCES  OF  THE 
GULF  OF  MEXrcO 

CFR  Citation:  50  CFR  641 

Completed: 


Reason 


FR  Cite 


Final  Action  02/11/94    59  FR  6588 

Final  Action  Effective  02/07/94    59  FR  6588 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Andrew  f .  Kemmerer. 
813  570-5301 


RIN:  0648-AF84 


967.  AUTOMATED  BROKER 
INTERFACE  SYSTEM  IN  UEU  OF  THE 
PAPER  NOAA  FORM  370  FOR  ENTRY 
OF  CERTAIN  FISH  PRODUCTS 

CFR  Citation:  50  CFR  216.24 

Completed: 


Agency  Contact:  Rodney  Mclnnis.  310 
980-4001 

RIN:  0648-AF92 


96a  REGULATORY  AMENDMENT  TO 
ESTABLISH  THE  1994-96 
ALLOCATION  OF  PAaFK!  WHITING 
CFR  Citation:  50  CFR  663 
Completed: 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Allen  E.  Petnvon,  |r^ 
508  281-9200 

RIN:  0648-AGOO 


Reason 


Date 


FR  CIta 


Rsason 


Date 


FR  one 


Final  Action  04/06W    59  FR  16144 

Final  Action  Effectiye  05/06/94 

SmaH  Entities  Affected:  None 

Government  Levels  Affected:  None 


Final  Action  04/13/94    59  FR  17491 

Final  Action  Effective  04/08/94    59  FR  17491 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Agency  Contact  William  Stelle,  206 
526-6150 

RIN:  0648-AF95 

969.  IMPLEMENTATION  OF  A 
MANDATORY  OBSERVER  PROGRAM 
FOR  THE  HAWAII-BASED  LONQUNE 
FISHERY  (PELAGTC  FISHERIES  OF 
THE  WESTERN  PAaFIC) 

CFR  Citation:  50  CFR  685 


Completed: 


Reason 


Data 


FR  at* 


Final  Action  04/19/94    59  FR  18499 

Final  Action  Effective  04/23/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Rodney  Mclnnis.  310 
980-4001 


RIN:  0648-AF97 


970.  ESTABUSH  PILOT  PROGRAM  TO 
ALLOW  RETENTION  OF  UNDERSIZED 
SWORDFISH  FOR  DONATION  TO 
NEEDY 


Completed: 


Reason 


Date 


FR  at* 


WitfKlrawn  -  Duplicate  07/20/94 
of  RIN  0648-AF42 


RIN:  0648-AF99 


971.  AMENDMENT  6  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
SUMMER  FLOUNDER  FISHERY 

CFR  Citation:  50  CFR  625 

Completed: 


ftoason 


Date 


FR  at* 


Final  Action  06/03/94    59  FR  28809 

Final  Action  Effective  07/05/94 


972.  REGULATORY  AMENDMENT  TO 
MODIFY  THE  PROCESS  FOR 
ANNOUNCING  ANNUAL  QUOTAS 
UNDER  THE  NORTHERN  ANCHOVY 
RSHERY  MANAGEMENT  PLAN 

CFR  Citation:  50  CFR  662 

Completed: 


Reason 


Oat* 


FR  Oil* 


Fmal  Action  04/21/94    59  FR  18977 

Final  Action  Effective  04/20/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Rodney  Mclnnis,  310 
980-4001 

RIN:  0648-AG03 


973.  DEFINITION  OF  "IMPORF'  AS  IT 
PERTAINS  TO  THE  RE6ULATK>NS 
RESTRKrriNQ  EXPORTS  TO  THE 
UNITEO  STATES  OF  .VELLOWFIN 
TUNA  AND  CERTAIN  OTHER  FISH 
AND  FISH  PRODUCTS 

CFR  Citation:  50  CFR  216.3;  50  CFR 
216.24(e)(l)(iiJ 

Completed:  , 


Oat* 


FR  on* 


Final  Action  07/14/94    59  FR  35864 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Rodney  Mclnnis,  310 
980-4001 

RIN:  G648-AG07 

974.  REGULATORY  AMENDMENT  TO 
CLARIFY  PERMTTS,  EXEMPTED 
GEAR.  TRIP  UNITS.  CALCULATK>N 
OF  ALLOCATK>NS,  AND  SABLEFISH 
REGULAR  SEASON  IN  THE  PAOFK 
COAST  QROUNDFISH  LIMITED  ENTRY 
FISHERY 

CFR  Citation:  50  CFR  663 

Completed: 


Reason 


FR  at* 


Final  Action  01/06/94    5^R698 

Final  Action  Effective  01/01/94    59  FR  698 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 


UMI 
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Agency  Contact  William  Stelle.  206 
526-6150 

RIN:  0648-AG08 


975.  CONSERVATION  MEASURES 
FOR  PACIFIC  HALIBUT  AND  1994 
CATCH  SHARING  PLAN 

CFR  Citation:  50  CFR  301 

CompMad: 


Reason 


FR  CN* 


Final  Action  05/02/94    59  FR  22522 

Final  Action  Effective  06/01/94 

Small  Entitiea  Affected:  Businesses 

Govammant  Lavala  Affected:  Tribal. 
Federal 

Agency  Contact:  William  Stelle.  206 
528-6150 


RIN:  0648-AG09 


976.  IMPLEMENTING  A 
CLARIFICATION  TO  A  PORTION  OF 
AMENDMENT  2  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
SUMMER  FLOUNDER  FISHERY 

CFR  Citation:  50  CFR  625 

Completed: 

R— on Dale  FW  OWa 

FmalActKXi  03/15/94    59  FR  11934 

Final  Action  Effective  04/13/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Allen  E.  Petenon.  ]r., 
508  281-9200 


RIN:  0648-AGlO 


977.  AMENDMENT  6  (SECRETARIAL 
AMENDMENT)  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR 
NORTHEAST  MULTISPECIES  FISHERY 

CFR  Citation:  50  CFR  651 

Completed: 

Rl 


FR 


Fmal  Action  06/22/94    59  FR  32134 

Final  Action  Effective  06/30/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Allen  E.  Peteraoa,  |r., 
508  281-9250 


RIN:  0648-AC18 


97&  AMENDMENT  2  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE 
COMMERCIAL  KING  AND  TANNER 
CRAB  FISHERIES 

CFR  Citation:  50  CFR  671 

Completed: 


Reeaon 


Dale 


FRCIl* 


Final  Action  06/01/94    59  FR  28276 

Final  Actioo  Effective  06/27/94 

SmaN  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Steven  Pennoyer,  907 
586-7226 


RIN:  0648-AG20 


979.  DETERMINATIONS  AND 
APPEALS  FOR  UMfTED  ACCESS 
MANAGEMENT  OF  PACmC  HAL«UT 
AND  SABLEFISH  IN  AND  OFF 
ALASKA 

CFR  Citation:  50  CFR  677 

Completed: 

FRCHe 


Final  Action  06/01/94    59  FR  28281 

Final  Action  Effective  07/01/94 

SmaH  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennoyer.  907 
586-7228 

RIN;  0648-AG21 

980.  FMP  AMENDMENTS  TO  RAISE 
CDQ  ALLOCATION  UMiT  FROM  12  TO 
33  PERCENT 

CFR  Citation:  50  CFR  676 

Completed: 

R— on DMi  FRCHe 

Final  Action  08/24/94    59  FR  43502 

Final  Action  Effectve  09/23/94 

Small  Entities  Affected:  None 

Government  Levels  Affeciad:  None 

Agency  Contact  Steven  Pennoyer,  907 
S86-7228 


RIN:  0648-AG22 


981.  AMENDMENT  10  TO  THE 
FISHERY  MANAGEMENT  PLAN  FOR 
THE  REEF  FISH  RESOURCES  OF  THE 
GULF  OF  MEXKX) 

CFR  Citation:  50  CFR  641 . 


Completed: 


Reason 


Dale 


FR  ate 


Withdrawn  t>y  GuN  of  07/05/94 
Mexico  Fishery 
Management 
Council. 

SmaN  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Andrew  J.  Kemmerer, 
813  570-5301 

RIN:  0648-AG24 

98Z  AMENDMENT  9  TO  THE  FISHERY 
MANAGEMENT  PLAN  FOR  THE  REEF 
FISH  RESOURCES  OF  THE  GULF  OF 
MEXICO 

CFR  Citation:  50  CFR  641 


Completed: 


Reason 


FR  cue 


Final  Action  08A)2/94    56  FR  39301 

Final  Action  Effective   07/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Andrew  |.  Kemmerer, 
813  570-5301 

RIN:  0648-AG28 

983.  TAKING  AND  IMPORTING  OF 
MARINE  MAMMALS:  DOLPHIN-SAFE 
REQUIREMENT  FOR  THE  U.S. 
MARKET  AS  OF  JUNE  1.  1994 

CFR  Citation:  50  CFR  216;  50  CFR  247 

Completed:     

nssaon Date  FR  CWe 

Final  Action  06/13/94    59  FR  30305 

Final  Action  Effective  06/02/94    59  FR  30305 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Rodney  Mclnnis,  301 

980-400I 


RIN:  0648-AG34 


984.  REGULATORY  AMENDMENT  FOR 
AREA  4B  HALIBUT  SET-ASIDE  AND 
TRIP  UMIT 

CFR  Citation:  50  CFR  301      • 

Completed: 


Reason 


FR  one 


Final  Action  0606/94    59  FR  27241 

Fmal  Action  Effective  06/06/94 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
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Completed  Actions 


Agency  Contact  Steven  Pennoyer.  907 
586-7228 

RIN:  0648-AG39 


985.  REGULATORY  AMENDMENT  TO 
REDUCE  UKELIHOOO  OF 
PREMATUftE  FISHERY  CLOSURES  IN 
THE  GULF  OF  ALASKA  GROUNDFISH 
FISHERIES 

CFR  Citation:  50  CFR  672;  50  CFR  675 

Completed: 


ftoason 


Date 


FR  Cite 


Final  Action  07/27/94    59  FR  38132 

Final  Action  Effective  08/09/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Steven  Pennover,  907 
586-7228 


RIN:  0f>48-AG43 


986.  TOTAL  ALLOWABLE  CATCH 
DETEf^MINATION  FOR  ATLANTIC 
SWOROFISH  FOA  1994 

CFR  Citation:  50  CFR  630 

Completed: 


Reason 


Date 


FR  ate 


Withdravm  based  on    07/10/94 
annual  stock 
assessment;  no 
quota  adjustment 
needed 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Richard  H.  Scliaefer. 
301  713-2334 


RIN:  0648-AG47 


987.  REGULATORY  AMENDMENT  TO 
RESTRICT  USE  OF  CATCHER  VESSEL 
QUOTA  SHARES  BY  SOLELY  OWNED 
CORPORATIONS 

CFR  Citation:  50  CFR  676 

Completed: 


Reason 


Dale 


FR  Cite 


Merged  %Mtti  FtlN 
0648-AE79 


08/05/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennover,  907 
586-7228 

RIN:  0M8-AG48 


98a  REGULATORY  AMENDMENT  TO 
INCREASE  OBSERVER  COVERAGE  IN 
BERING  SEA  AREA  517  AND  THE 
CATCHER  VESSEL  OPERATK>NAL 
AREA 

CFR  Citation:  50  CFR  675 

Completed: 


Reason 


Date 


FR  Clle 


Accomplished  Without  07/1 8/94 
Rulemaking 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Steven  Pennoyer,  907 
586-7228 


RIN:  0648-AG52 


989.  e  PACIFIC  COAST  GROUNDFISH 
LIMITED-ENTRY  FISHERY;  FINAL 
RULE  TO  EXTEND  FOR  15  DAYS  THE 
CURRENT  3-MONTH  SUSPENSION  OF 
THE  VESSEL  SIZE  ENDOf^EMENT 
REQUIREMENT 

Legal  AuttK>rity:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  663 

Legal  Deadline:  None 

Abstract  This  Gnal  rule  would  extend 
for  15  days  the  current  3-month 
su.spension  of  the  vessel  size 
endorsement  requirement  for  vesseLs 
operating  in  the  limited-entry  Hshery 
for  Pacific  groundiish  off  Washington. 
Oregon,  and  California. 

Timetable: 


Action 


Date  FR  Cite 


FinaJ  Action  Effective  03/31/94    59  FR  15345 
Final  Action  04/01/94    59  FR  15345 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected;  Federal 

Agency  Contact  William  Stelle, 

Director.  Northwest  Region,  NMFS, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Adcitinistration.  7600  Sand  Point  Way 
NE..  BIN  C15700,  Bldg.  1,  Seattle.  WX 
98115-0070.  2t»6  526-6150 

RtN:  0648-AG60 

990.  •  PROPOSED  RULE  AND 
SUBSIDENCE  HARVEST  ESTIMATE 
FOR  THE  t994  FUR  SEAL  HARVEST 
ON  THE  PRIBILOF  ISLANDS 

Legal  Authority:  16  USC  1151;  16  USC: 
1361 

CFR  Citation:  .50  CFR  215 

Legal  Deadline;  NPRM.  Statutor>-. 


By  April  1  of  each  year,  the  Assistant 
Administrator  will  publish  a  summary 
of  previous  year's  harvest  and  proposed 
estimates  for  that  year's  har\'est. 

At>stFact  NMFS  is  proposing  that  the 
number  of  fur  seals  to  be  taken  for 
subsistence  purposes  on  the  Pribilof 
Islands,  Alaska,  be  the  same  in  1994 
as  in  1992  and  1993:  281-500  fur  seals 
for  St.  George  Island  and  1.645-2.000 
for  St.  Paul  Island,  Pribilofs.  NMFS  also 
proposes  that  these  estimates  be 
applicable  for  a  3-year  period, 
b^inning  in  1994.  This  is  a  proposed 
amendment  to  section  215.32  of  the  Fur 
Seal  Act. 

Timetable: 


Action 


Dale  FR  Cite 


05/13/94    59  FR  25024 
06/1 3«4    59  FR  25024 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Acnon  07/12/94    59  FR  35471 

Final  Action  Effective   07/12/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Local 

Agency  Contact  Michael  Payne. 

Fishery  Biologist.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  Office  of 
Protected  Resources.  1315  East-West 
Highway.  Silver  Spring.  MD  20910- 
3226.  301  713-2322 

RIN:  0648-AG61 

991.  •  SHORT-TERM  AREA 
RESTRICTIONS  TO  SHRIMPING  FROM 
CAPE  CANAVERAL,  FL,  TO  THE 
VIRGINIA-NORTH  CAROLINA  BORDER 
TO  PROTECT  LEATHERBACK  SEA 
TURTLES 

Legal  Authority:  16  USC  1533 

CFR  Citation:  50  CFR  217;  50  CFR  227 

Legal  Deadline:  None 

At>stract  NMFS  issued  a  temporary 
restriction  that  established  waters  from 
Cape  Canaveral.  Florida,  to  the  North 
Carolina- Virginia  border  as  a 
conservation  zone  and  notified 
shrimpers  that  short-term  area  dosurefi 
may  have  been  necessary  if  high 
numbers  of  leatherback  turtles  wene 
observed  in  the  area. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action  Effective  06/03/94 

Final  Actioo  06/08W    59  FR  29545 

Smal  Entities  Affected:  None 

Government  Levels  Affected:  None 
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Completed  Actions 


Agency  Contact:  MargarH  Lorenz. 

Marine  Resource  Management 
Specialist.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  Office  of  Protected 
Resources.  1315  East- West  Highway. 
Silver  Spring.  MD  20910-3226,  301  713- 
2322 

RIN:  0648-AG62 


992.  •  IMPLEMENTATION  OF 
FRAMEWORK  ADJUSTMENT  1  TO 
THE  NORTHEAST  MULTISPECIES 
FISHERY  MANAGEMENT  PLAH 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  651 

Legal  Daadlina:  None 

AtMtract  Framework  #1  to  the  FMP  for 
the  NE  Multispecies  fishery  changes  the 
beginning  date  of  given  Tishing  year  to 
May  1.  and  the  ending  date  to  April 
30  of  the  following  year.  This  action 
was  primarily  talien  to  ensure  the  first 
year  of  implementation  of  the  days-at- 
sea  program  was  administered  over  a 
full  12-month  period  rather  than  less 
than  twelve  months. 

TImatabIa: 


Action 


Date  FR  CHa 


Final  Action  Effective  05/01/94 
Final  Action  05^)3/94    59  FR  22760 

Small  Entities  Affected:  None 
Oovemment  Levels  Affected:  None 
Agency  Contact  Allen  E.  Peterson.  Jr.. 
Acting  Regional  Director.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  One 
Blackburn  Drive.  Gloucester.  MA 
01930,  508  281-9250 

RIN:  0648-AC64 


993.  •  REVISION  TO  AMENDMENT  5 
TO  THE  NORTHEAST  MULTISPECIES 
FISHERY  MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 
CFR  Citation:  50  CFR  651 
Legal  Deadline:  None 
Abatract  This  revised  portion  of 
Amendment  5  to  the  FMP  exempts 
Hshermen  from  certain  provisions  in 
the  FMP  related  to  the  winter  flounder 
fishery  under  certain  conditions  when 
fishing  in  state  waters. 

TImatabIa: 

Action 


FR  ate 


NPRM 

WittKlrawn 


06/13/94    59  FR  25026 
06/13/94    59  FR  40510 


SmaH  Entitiaa  Affected:  None 
Qovammant  Levels  Affected:  None 

Agency  Contact  Allen  E.  Peterson,  Jr.. 

Acting  Regional  Director.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration,  One 
Blackburn  Drive.  Gloucester.  MA 
01930.  508  281-9250 

RIN:  0648-AG66 


994.  e  EMERGENCY  RULE  TO 
PROHIBIT  THE  TAKING  OF  UVE 
ROCK  IN  THE  EXCLUSIVE  ECONOMIC 
ZONE  OFF  THE  SOUTHERN 
ATLANTA  STATES 

Legal  Authority:  18  USC  1801  et  seq 

CFR  Citation:  50  CFR  638 

Legal  Deadline:  None 

At)Stract  The  emergency  rule  prohibits 
all  taking  of  live  rock  in  the  exclusive 
economic  zone  (EEZ)  off  the  southern 
Atlantic  States  from  the  NC/VA 
boundary  to  the  Dade/Broward  County 
in  Florida;  prohibits  chipping  of  live 
rock  in  the  EEZ  from  the  Dade/Broward 
County  line  to  the  Atlantic/Gulf  of 
Mexico  boundary;  and  limits  the 
harvest  of  live  rock  from  the  FF7  off 
the  southern  Atlantic  States  in  1994  to 
485.000  lb. 

Timetable: 


Action 


Dale  FR  am 


Final  Action  06/27/94    59  FR  32938 

Final  Action  Effective  06/27/94    59  FR  32938 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Andrew  J.  Kemmerer. 

Director.  Southeast  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N..  St.  Petersburg.  FL  33702-2432. 
813  570-5301 

RIN:  0648-AG68 


995.  e  USE  OF  LIMITED  TOW  TIMES  IN 
LIEU  OF  TURTLE  EXCLUDER 
DEVICES  IN  A  RESTRKTTED  AREA 
OFF  NORTH  CAROLINA 

Legal  Authority:  16  USC  1531  et  seq 
Endangered  Species  Act 

CFR  Citation:  50  CFR  227 

Legal  Deadline:  None 

Abatract  NMFS  has  amended  the 
regulations  protecting  sea  turtles  to 


allow  compliance  with  tow-time  limits 
as  an  alternative  to  the  use  of  turtle 
excluder  devices  (TEDs)  by  shrimp 
trawlers  in  a  30-square  mile  (48.3  sq. 
km)  area  off  the  coast  of  North  Carolina 
through  November  30.  1994.  This  area 
seasonally  exhibits  high  concentrations 
of  red  and  brown  algae  that  make 
trawling  with  TEDs  impractical.  This 
final  rule  authorizes  a  30-minute  tow 
limit  through  August  15.  1994;  a  55- 
minute  tow  limit  from  August  16 
through  October  31.  1994;  and  a  75- 
minute  tow  limit  from  November  1 
through  November  30.  1994  to  allow 
shrimp  trawlers  to  harvest  shrimp 
efficiently  during  their  traditional 
shrimping  season  (March  through 
November)  and  maintain  adequate 
protection  for  sea  turtles  in  this  area. 

Timetat>la: 


^cfon Pate  FR  CHe 

Final  Action  Effective  06/27/94 

Final  Action  06/3a'94    59  FR  33697 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Heather  Weiner, 

Endangered  Species  Division.  Office  of 
Protected  Resources.  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration.  1315 
East-West  Highway.  Silver  Spring.  MD 
20910-3226.  301  713-2319 

RIN:  0648-AG69 


996.  e  EMERGENCY  INTERIM  RULE 
TO  LIMIT  CHUM  SALMON  BYCATCH 
IN  THE  BSAI  MANAGEMENT  AREA 
DURING  THE  1994  POLLOCK  NON- 
ROE  SEASON 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  675 

Legal  Deadlina:  None 

At>stract  The  emergency  action 
involves  three  management  measures: 
(1)  an  area  closure  that  would  be 
implemented  when  the  1994  non- 
chinook  salmon  bycatch  in  the  catcher 
vessel  operational  area  reaches  42.000 
fish;  (2)  additional  observer  coverage  on 
motherships  receiving  groundfish 
caught  in  the  catcher  vessel  operational 
area  and  (3)  requirements  for  electronic 
communication  observer  coverage 
shoreside  processors  that  receive 
groundfish  harvested  from  the  catcher 
vessel  operation  area. 
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Timetabla: 


Action 


FR 


Final  Action  07/12/94    59  FR  35476 

Final  Actnn  Ellective  08/15/94 

SmaH  Entitiea  Affected:  None 

Govemntent  Levels  Affected:  None 

Additional  Information:  Emergenc)' 
Interim  Rule  effective  08/15/94  through 
11/12/94. 

Agency  Contact  Steven  Pennoyer. 

Director.  Alaska  Region.  NMFS. 
Department  of  Commerce.  National 
Ck.-eanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
luneau.  AK  99802,  907  506-7228 

RIN:  0648-AG72 

997.  •  FINAL  RULE  TO  IMPLEMENT 
MEASURES  M  FRAMEWORK  1  TO 
THE  ATLANTIC  SEA  SCALLOP 
FISHERY  MANAGEMENT  PLAN 

Legal  Atdtoorily:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  650 

Legal  Deadlina:  None 

Alistract  This  rule  implements 
measures  contained  in  framework 
Adjiistment  1  to  the  Atlantic  Sea 
Scallop  Fishery  Management  Plan.  It 
adjusts  the  maximum  crew  size. 
redesigiiates  the  fishing  year  for  sea 
scallops  to  begin  on  March  1  each  year, 
and  refines  existing  gear  requirements. 

Timetable: 


Actkm 


FR  Ota 


Final  Action    4  07/19/94    59  FR  36720 

Final  Action  Effective  oa'17/94 

Small  Entities  Affected:  Businesses 

G<Miemment  Levels  Affected:  None 

Agency  Contact  Allen  E.  Peterson,  fr.. 

Acting  Director.  Northeast  Region. 
NMFS,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  One  Blackburn  Drive, 
C;iou<:ester.  M.^  01930.  sm  281 -AZM 

RIN:  0648-AG83 

99&  a  FRAMEWORK  ADJUSTMENT  3 
TO  THE  NORTHEAST  MULTISPECIES 
FISHERY  MANAGEMENT  PLAN 

Legal  Authority:  16  USC  I80t  et  seq 

CFR  Citation:  50  CFR  651 

Legal  Deadline:  None 

At)Stract  This  final  rule  implements 
F'raniewa-k  Adjustment  3  to  the 
Northeast  Multispecies  Fishery 


Management  Plan.  This  rule  limits  the 
amount  of  regulated  species  allowed  on 
board  vessels  fishing  with  small  mesh 
to  eitlier  500lb  (226.8kg)  or  10  percent 
of  weight  of  non-regulated  specit^. 
whichever  is  less. 

Tinietat}le: 


Action 


FRCMo 


Final  Action  07/19^94   59  FR  3672S 

Final  Action  Effective  08/17/94 

SmatI  Entities  Affected:  Businesses 

Government  Levels  Affacled:  None 

Agency  Contact  Alien  E.  Petersoa,  Jr.. 
Acting  Director.  Northeast  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  One  Blackburn  Drive. 
Gloucester.  M\  01930.  508  281-9250 

RIN:  0648-AG84 

999.  •  REGULATORY  AMENOMCMT 
TO  COUNCIL  GUIOEUNES  ON 
CONDUCT  OF  MEETINGS  (VOTING 
PROCEDURE^ 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  605 


Legal  OeadKne:  None 

At>stract  This  regulatory  amendment 
revises  existing  guidelines  governing 
voting  procedures  of  the  R^ional 
Fishery  Management  Councils 
established  by  the  Magnuson  Fishery  ■ 
Comservation  and  Management  Act.  The 
intent  is  to  ensure  that  NMFS 
understands  the  fishery  management 
measures  in  motions  on  which  the 
Councils  vote  to  request  action  by  the 
Secretary'  of  Commerce  and  to  ensure 
that  the  exact  Coimcil  vote  on 
emergency  actions  becomes  part  of  the 
record  or  minutes  of  the  meeting. 

Timetat>le: 


Action 


FR  Cite 


Intenm  Fina)  Rule        09/27/93    58  FR  50288 
Final  Action  08'01/94    5S  FR  38942 

Final  Action  Effective  08^)1/94 

SmaU  Entttias  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Richard  H.  Schaefer. 

Director.  Office  of  Fisheries. 
Conservation  and  Management. 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  1315  East-West  Hwy. 
Silver  Spring.  MD  20910.  301  713-2334 

RIN:  0fi48-AG91 


Completed  Actions 


1000.  o  FINAL  RlJLE  TO  IMPLEMEirT 
MEASURES  M  FRAME¥VORK  4  TO 
THE  NORTHEAST  MULTISPEaES 
FISHERY  MANAGEMENT  FLAN 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  651 

Legal  Deadline:  None 

Abstract  This  rule  implemented  a 
series  of  time  and  area  closures  for  sink 
gillnet  gear  to  reduce  bycatch  of  harbor 
porpoise  in  the  multispecies  fishery. 
These  measures  replace  blocks  of  Jme 
each  month  during  which  all  sink 
gillnets  would  be  required  to  be 
removed  from  the  water. 

Timetat>le: 


Action 


l>8te 


FRCH* 

Final  Action  Effective  05/20/94  "^ 

Final  Action  05/25/94    59  FR  26972 

Small  Entitiaa  Affected:  Businesses 

Government  Lavela  Affected:  None 

Agency  Contact  Allen  E.  Peterson,  fr.. 

Acting  Director,  Northeast  Region. 
NIvIFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  One  Blackburn  Drive.. 
Gloucester.  MA  01930,  SOS  281-9250 

RIN:  0648-Afl08 

1001.  •  EMERGENCY  INTERIM  RtJLE 
TO  DESK3NATE  SEPARATE  TRAWL 
FISHING  CATEGORIES  IN  THE  GOA 
AND  CHAfKSE  DIRECTED  FISHING 
STANDARDS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  672;  50  CFR  67.=i 

Legal  Deadline:  None 

At>stract:  Management  measures  were 
implemented  to  prevent  overfishing  of 
GOA  Thronyheed  rockfish  and  Pacific 
ocean  perch  and  to  limit  unnecessarily 
high  bycatch  amounts  of  these  rockfish 
species  and  Pacific  halibut  in  the  GOA 
trawl  fisheries  in  a  nanner  that  will 
reduce  the  likelihood  of  premature 
fi.sherj-  closures. 

Timetabla: 


Action 


FR  CM* 


Final  Actnn  Effective  02/07/94 

Final  Action  02/10/94    59  FR  6222 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  MormaHen:  Action  was  au 
emergency  interim  rule  effective 
02/07/94  through  05/11/94.  Comments 
were  invited  on  this  action  until 


UMI 
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02/25/94.  Emergency  interim  rule 
extended  through  08/09/94  (59  FR 
24965). 

Agency  Contact-  Steven  Pennoyer. 
Director.  Alaslia  Region.  NMFS. 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  P.O.  Box  21668. 
Juneau.  AK  99807.  907  586-7228 

RIN:  0648-AH12 

1002.  •  TECHNICAL  AMENDMENT  OF 
AMENDMENT  5  TO  THE 
MULTlSPCaES  FISHERY 
MANAGEMENT  PLAN 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  651 

Legal  Deadline:  None 

AtMtract:  This  Technical  Amendment 
clarines  the  Final  Rule  for  Amendment 
5  published  on  March  1.  1994.  It 
contains  clarifying  definitions;  a 
detailed  description  of  the 
measurement  technique  for  square- 
mesh  nets:  a  clarification  of  the 
exemption  permitting  fishing  for  non- 
regulated  species  with  midwater  trawl 
or  purse  seine  gear  in  the  regulated 
mesh  areas:  clarifying  language 
regarding  a  vessel's  authorization  to 
Tish  during  the  appeal  process: 
clarifying  language  regarding  the 
expiration  date  of  dealer  operator,  and 
vessel  permits:  a  prohibition  on  sale, 
barter,  trade  between  parties  not 
holding  federal  permits;  clarification  of 
restriction  on  transfer  of  sea  of 
regulated  species:  and  three  corrections 
(including  metric  conversion  and 
clearer,  more  detailed  versions  of 
figures  1  and  3). 

Timetabia: 


Action 


FR  CMe 


Final  Action  08/17/94    59  FR  42176 

Small  Entities  Aftected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact  Allen  E.  Peterson.  Jr., 

.\cting  Director.  Northeast  Region, 
NMFS,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  One  Blaclibum  Drive. 
Gloucester,  MA  01930.  508  281-9250 

RIN:  0648-AH13 

1003.  •  EMERGENCY  INTERIM  RULE 
FOR  HADDOCK  PROTECTION 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  651 


Legal  Deadline:  None 

Abstract  This  emergency  interim  rule 
implemented:  A  500-pound  (226.8  Kg) 
possession  limit  for  haddock  for  all 
vessels  except  scallop  dredge  vessels 
which  were  prohibited  from  possessing 
or  landing  haddock,  a  January  through 
May  closure  of  the  area  known  as 
Closed  Area  D  except  for  lobster  pot 
and  scallop  dredge  vessels,  an 
expansion  in  size  of  Closed  Area  11  and 
suspension  of  the  February  through 
May  closure  of  the  area  known  as 
Closed  Area  I.  except  for  vessels  using 
sink  gillnet  gear,  a  prohibition  of  the 
transfer  of  fish  at  sea.  and  a  ban  on 
pair  trawling  in  the  multispecies 
fisher>-. 

Timetable: 


Action 


Dale         FR  CHe 


Final  Action  01/03/94    59  FR  26 

Final  Action  Effective  01/03/94 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Additional  Information:  Emergency  rule 
extended  from  4/03/94  throu^  6/30/94 
(4/04/94,  50  FR  15656) 

Agency  Contact:  Allen  E.  Peterson, 

Acting  Director,  Northeast  Region. 
NMFS.  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration.  One  Blackburn  Drive. 
Gloucester,  MA  01930.  508  281-9250 

RIN:  0648-AH14 


1004.  •  EMERGENCY  INTERIM  RULE 
TO  PROTECT  SMALL  SEA  SCALLOPS 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  650 

Legal  Deadline:  None 

At>stract  This  emergency  rule 
provided  alternatives  to  the  minimum 
ring  size  required  for  Atlantic  sea 
scallop  dredges  by  Amendment  4  to  the 
FMP.  From  March  4.  through  April  30, 
1994.  participants  in  the  fishery  must 
comply  with  the  scallop  meat  count 
requirement  and  corresponding  shell- 
height  requirement  or  the  ring-size 
requirement. 

Timetable: 


Action 


Dete 


FR  ate 


Final  Action  Effective  03/04/94 

Final  Action  03/09/94    59  FR  11006 

Correction  03/2a'94    59  FR  14370 

Sntall  Entities  Affected:  None 

Government  Levels  Affected:  None 


Completed  Actions 


Agency  Contact  Allen  E.  Peterson. 

Acting  Director.  Northeast  Region. 
NMFS,  Department  of  Commerce. 
National  Oceanic  and  Atmospheric 
Administration,  One  Blackburn  Drive, 
Gloucester,  MA  01930,  508  281-9250 

RIN:  0648-AH15 


1005.  e  EMERGENCY  RULE  TO 
PROHIBIT  THE  TAKING  OF  LIVE 
ROCK  IN  THE  EXCLUSIVE  ECONOMIC 
ZONE  OF  THE  GULF  OF  MEXKX) 

Legal  Authority:  18  USC  1801  et  seq 

CFR  Citation:  50  CFR  638 

Legal  Deadline:  None 

Abstract  This  emergency  rule 
prohibits  the  talung  of  live  rock  in  the 
EEZ  of  the  Gulf  of  Mexico  from  the 
Pasco/Hernando  county  line  in  Florida 
to  the  Alabama/Mississippi  boundary: 
and  in  the  Gulf  EEZ  off  Florida  south 
of  Pasco/Hemando  county  line, 
prohibits  use  of  power-assisted  tools  to- 
break  up  or  dislodge  pieces  of  live  rock 
and  to  establish  a  daily  vessel  harvest 
and  possession  limit  for  live  rock  of 
25  5-gallon  buckets. 

Timetable: 


Action 


Date  FR  Cite 


Final  Action  05/16/94    59  FR  25344 

Final  Action  Effective  05/16/94    59  FR  25344 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Andrew  J.  Kemmerer, 

Director,  Southeast  Region,  NMFS, 
Department  of  Commerce.  National 
Oceanic  and  Atmospheric 
Administration.  9721  Executive  Center 
Drive  N.,  St.  Petersburg.  FL  33702-2432, 
813  570-5301 

RIN:  0648-AH16 


1006.  e  EMERGENCY  RULE  TO 
AUTHORIZE  ADDmONAL  HARVEST 
OF  THE  GULF  OF  ALASKA 
SABLEFISH  TOTAL  ALLOWABLE 
CATCH 

Legal  Authority:  16  USC  1801  et  seq 

CFR  Citation:  50  CFR  672 

Legal  Deadline:  None 

Abstract  NMFS  is  reopening  the 
sablefish  hook-and-line  fishery  in 
certain  areas  of  the  Gulf  of  Alaska 
during  the  September  12-14,  1994. 
opening  of  the  pacific  halibut  fisher) . 
NMFS  is  also  increasing  the  retainable 
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Completed  Actions 


bycatch  amount  (directed  fishing 
standard)  to  30  percent  for  the  sablefish 
hook-and-line  fishery  in  the  Southeast 
Outside  District  during  the  same 
period,  and  is  establishing  authority  for 
the  Regional  Director  to  authorize  an 
increase  in  the  directed  fishing 
standard  at  another  time  during  any 
subsequent  opening  of  a  Pacific  halibut 
fishery. 

Timetable: 


1007.  FINAL  REGULATIONS  FOR  THE 
OLYMPIC  COAST  NATIONAL  MARINE 
SANCTUARY 

CFR  Citation:  15  CFR  925 

Completed: 


Completed: 


fteason 


Dale 


FR  Cite 


Reason 


Date 


FR  Cite 


Action 


Date 


FR  Cite 


Final  Action 


08/31/94    59  FR  44944 


Final  Action  05/1 1/94    59  FR  24586 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Capt  Francesca 
Cava,  301 713-3125 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  Emergency  rule 
is  effective  09/12/94  thru  12/10/94 

Agency  Contact  Steven  Pennoyer. 

Director.  Alaska  Region.  NMFS, 
Department  of  Commerce,  National 
Oceanic  and  Atmospheric 
Administration.  SE..  P.O.  Box  21668, 
Juneau.  AK  99802,  907  586-7228 

RIN:  0648-AH22 


RIN:  0648-AC93 


100&  AMENDMENTS  TO  THE 
NATIONAL  MARINE  SANCTUARY 
REGULATIONS  TO  CONFORM  THEM 
WITH  CHANGES  TO  THE  MARINE 
PROTECTION.  RESEARCH.  AND 
SANCTUARIES  ACT  (MPRSA) 

CFR  Citation:  15  CFH  922;  15  CFR  924; 
15  CFR  929;  15  CFR  935;  15  CFR  936; 
15  CFR  937;  15  CFR  938;  15  CFR  941; 
15  CFR  942;  15  CFR  943;  15  CFR  944 


Final  Action  11/18/93    58  FR  60778 

Final  Action  Effective  11/18/93 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Capt  Francesca 
Cava,  301  713-3125 

RIN:  0648-AP75 

1009.  GUIDELINES  FOR  THE 
PROCESSING  OF  APPUCATK}NS  FOR 
NONDISCRETK>NARY  FINANCIAL 
ASSISTANCE  FROM  NOAA 

CFR  Citation:  None 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action  04/28/94    59  FR  81 

Final  Action  Effective  04/28/94    59  FR  81 

Small  Entities  Affected:  None 

Govemn>ent  Levels  Affected:  None 

Agency  Contact:  David  Litton,  301 
713-0942 


RIN:  0646-AF59 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Telecommunications  and  Information  Administration  (NT1A) 


Preruie  Stage 


1010.  ESTABUSHMENT  OF  THE 
TELEC0MMUNICATK3NS  AND 
INFORMATK>N  INFRASTRUCTURE 
GRANT  PROGRAM 

Legal  Authority:  47  USC  901  et  seq 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  A  new  information 
infrastructure  grant  program  called  the 
Telecommunications  and  Information 
Infrastructure  Assistance  Program 
(TIIAP)  was  established  within  NTIA 
pursuant  to  The  Departments  of 
Commerce,  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
appropriations  Act  of  1994.  P.L.  103- 
121,  107  Stat.  1175.  Appropriations  of 
$26  million  were  made  for  fiscal  year 
1994  to  fund  the  planning  and 
construction  of  telecommunications 
and  information  infi-astructure  grants 
under  NTlA's  existing  grant  authority. 
NTIA  released  public  notice  in  the 
Federal  Register  annoimcing  the 
availability  of  these  funds  on  March  4, 
1994.  The  TIIAP  program  is  part  of  the 
President's  plan  for 


telecommunications  infrastructure 
development.  Under  the  program, 
matching  grants  will  enable  State  and 
local  governments  and  nonprofit 
entities  to  help  bring  the  capabilities 
of  advanced  telecommunications 
technologies  to  the  public.  A  wide 
range  of  demonstrations  will  be  funded 
that  provide  the  basis  for  connecting 
schools,  libraries,  health  care  facilities, 
museums,  and  other  social  and 
commimity  services  with  interactive 
data,  voice,  and  video 
telecommunications  capabilities.  There 
is  also 

Timetable: 


Action 


Date 


FR  CIta 


Notice  of  FY  1994 
Funding 

f'4otice  of  FY  1995 

Funding 
NPRM 


03/04/94    59  FR  10562 

01/0095 

00/00/00 
Small  Entities  Affected:  Undetermined 


Government  Levels  Affected: 

Undetermined 


Additional  Information:  ABSTRACT 
CONT:  pending  authorization 
legislation  in  both  the  House  (The 
Telecommunications  and  Information 
Infrastructure  and  Public  Broadcasting 
Facilities  Assistance  Act  of  1993,  H.P. 
2639)  and  the  Senate  (The  National 
Telecommunication  and  Information 
Administration  Authorization  Act  of 
1994.  S.  1883)  that  would  provide 
funding  for  future  years  for  an 
information  infiBStructure  grant 
program  within  NTIA.  The  proposed 
authorization  would  also  narrow 
eligibility  for  the  existing  Public 
Telecommunications  Facilities  Program 
to  public  broadcasting  entities. 
Nonbroadcast  applicants,  however, 
would  l)e  eligible  to  apply  under  the 
new  information  infrastructure  grant 
program.  Upon  passage  of  such 
legislation.  NTIA  will  take  any 
necessary  actions  to  conform  current 
programs  and  regulations  wdth  the  new- 
statutory  mandates,  either  through 
formal  rulemaking  or  guidelines.  NTIA 
has  been  appropriated  $64  million  for 
the  information  infrastructure  grant 
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prof;ram.  and  $2  million  for  the  existing 
public  broadcasting  grant  prognun  for 
FY  1995.  NTIA  anticipates  that  notice 
of  availability  of  funds  will  be  issued 
lanuary  1995,  deadline  for  grants 
applications  will  be  April  1995 


Agency  Contact:  Dr.  Charles  Rush. 

Associate  Administrator.  Oflice  of 
Telecommunications  &  Info. 
Applications,  Department  of  Commerce. 
National  Telecommunications  and 


Information  Administration,  Room 
4701.  14th  &  Constitution  Avenue  NW.. 
Washington.  EX:  20230.  202  482-5802 

RIN:  0660-AA04 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Tetecommunications  and  Information  Administration  (NTIA) 


Proposed  Rule  Stage 


1011.  IMPLEMENTATION  OF  THE 
LAND  MOBILE  SPECTRUM 
EFFICIENCY  PLAN 

Legal  Authority:  47  USC  903(cM3) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  in  FY  1995.  NTIA  plans  the 
following  activities  to  implement  its 
land  mobile  spectrum  efficiency  plan: 
(1)  issue  a  public  notice  regarding  the 
procedure  used  to  review  govemnieni 
agency-owned  and  -operated  land 
mobile  communications  systems  to 
ensure  selection  of  spertrum-efTicient 
and  cost-effective  technologies;  (2) 
publish  proposed  procedures  to  be 


followed  by  commercial  vendors 
seeking  to  offer  land  mobile 
communication  services  on  a  fee-for- 
service  basis  to  Federal  agencies.  (3) 
publish  a  final  rule  rechanneting 
government  land  mobile  spectrum 
bands  at  138-150.8  MHz  and  406-420 
MHz  to  12.5/6.25  KHz.  with  schedules 
for  conversion  and  development  of 
allotment  plans  and  standards  where 
necessary;  (4)  issue  a  public  notice  on 
standards  for  land  mobile 
communications  systems  in  the  138- 
150.8  MHz  and  406-420  MHz  spectrum 
bands;  and  (5)  issue  a  Notice  of  Inquiry 
on  increased  sharing  of  land  mobile 
services  between  Federal,  State  and 
local  government. 


Timetable: 


Acdon 


Date 


FR  CNb 


NPRM  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Slate, 
Local,  Federal 

Agency  Contact  Robert  Mayher. 

Director,  Office  of  Flans  and  Policies. 
Office  of  Spectrum  Management, 
Department  of  Commerce,  National    " 
Telecommunications  and  Information 
Administration.  Room  4090,  14th  & 
Constitution  Avenue  NW.,  Washington, 
DC  20230,  202  482-1139 

RIN:  0660-AA07 


DEPARTMENT  OF  COMMERCE  (DOC) 

National  Telecommunications  and  Information  Administration  (NTIA) 


Final  Rule  Stage 


1012.  TRANSFER  OF  SPECTRUM 
FROM  THE  FEDERAL  GOVERNMENT 
TO  THE  FCC 

Legal  Authority:  Title  VI  of  Onmibus 
Budget  Reconciliation  Act  of  1993;  47 
use  921,  PL  103-66 

CFR  Citation:  None 

Legal  Oaadlina:  Other,  Statutor>', 
February  10,  1995. 

Finil  Report  on  Spectrum  Reallo<ation 
due  on  February  10.  1995. 

Al>atract:  The  Omnibus  Budget 
Reconciliation  Act  of  1993  contains 
several  provisions  relating  to  reform  of 
both  Federal  and  private  use  of  the 
electromagnetic  spe«  trum.  This  reform 
includes  authorization  for  the  Federal 
Communications  Commission  (FCC)  to 
use  competitive  bidding  to  assign  radio 
licenms  to  private  users,  as  well  as 
reallocation  of  some  spectrum  currently 
used  by  the  Federal  Government  to  the 
FCC  for  licensing  to  private  users.  The 
reallocation  will  make  more  spectrum 
available  for  new  technologies  and 
•ervices  being  developed  by  the  private 
sector.  As  the  agency  responsible  for 
managing  use  of  the  Federal 


Government's  spectrum.  NTIA  will 
oversee  the  withdrawal  of  incumbent 
Federal  users  from  frequencies  to  be 
reallocated.  Costs  may  include 
displacement  of  incumbent  Federal 
users  and  their  relocation  to  different 
frequencies.  Following  its  customary 
practice,  NTIA  will  address  such 
spectrum  issues  at  the 
Interdepartmental  Radio  Advisory 
Committee  (IRAC),  which  will  be  given 
the  opportunity  to  make  a 
re<  ommendation  on  these  issues, 
although  any  final  decision  rests  with 
the  Secretary,  (cent) 

Timatat>l«: 


Action 


Data 


FRCNt 


02J09,'9A    59  FR  6006 
05,'11/94 


NPRM 

NPRM  Comment 

Period  End 
FmaJ  ActKxi  02/00^95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Additional  Information:  ABSTRACT 
CONT:  Certain  IRAC  proposals  and 
decisions  are  subject  to  public  notice 


and  comment  pursuant  to  the  National 
Telecommunications  and  Information 
Administration  Organization  Act, 
codified  at  47  U.S.C  901  et  seq.  A 
preliminary  report  and  request  for 
comments  on  spectrum  reallocation 
was  issued  on  February  10,  1994. 
Comments  were  due  on  May  11,  1994 
and  were  submitted  to  the  FCC  for 
review. 

Agency  Contact:  Richaid  D.  Parlow. 

Associate  Adnyinistrator.  Office  of 
Spectrum  Management,  Department  of 
Commerce,  National 
Telecommunications  and  Information 
Administration,  Room  4099,  14th  & 
Constitution  Avenue  NW..  Washington. 
DC  20230,  202  482-1850 

RIN:  0660-AA05 


1013.  REQUIRING  PROOF  OF 
COMPLUNCE  WITH  FCC  UCENSMG 
REQUIREMENTS 

Legal  Authority:  PL  103-66.  sec  600, 
Omnibus  Budget  &  Reconciliation  Act 
of  1993 

CFR  Citation:  None 
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Legal  Deadline:  Other.  Statutor>', 
February  7.  1994. 

The  NTIA  Manual  must  be  revised 
within  90  days  of  enactment  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993.  Pub.  L.  No  103-66.  107  Stat.  387 
(November  9.  1993). 

Abstract:  The  NTIA  Manual  of 
Regulations  and  Procedures  for  Radio 
Frequency  Management  is  being  revised 
to  require  Federal  agencies  to  ensure 
that  any  nongovernment  entity  using 


Government  facilities  or  radio 
frequencies  assigned  by  NTIA.  for 
nongovernment  purposes,  has  been 
licensed  by  the  Federal 
Communications  Commission.  NTIA's 
Manual  will  be  revised  to  instruct 
Federal  users  how  to  include  this 
information  in  their  applications  for 
frequency  assignments. 
Timetable: 


Action 


Date 


FR  Cite 


Final  Action 


10/00/94 


Sm^l  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  William  D.  Gamble, 

Deputy  Associate  Administrator,  Office 
of  Spectrum  Management,  Department 
of  Commerce,  National 
Telecommunications  and  Information 
Administration,  Room  4099.  14th  & 
Constitution  Avenue  NW..  Washington 
DC  20230.  202  482-1850 

RIN:  0660-AA08 


DEPARTMENT  OF  COMMERCE  (DbC) 
Patent  and  Trademark  Office  (PTO)^ 


Prerule  Stage 


1014.  PATENT  APPLICATION 
ELECTRONIC  SUBMISSION  RULES 
Legal  Authority:  35  USC  6 
CFR  Citation:  37  CFR  1 
Legal  Deadline:  None 

At>stract:  The  Office  proposes  to  allow 
patent  and  trademark  applicants  the 
option  of  submitting  their  applications 
electronically.  The  proposed  revisions 
to  37  CFR  1  and  2  would  set  out  the 
procedures  for  filing  patent  and 
trademark  applications  in  an  electronic 
format. 

Timetable: 


Action 


Date 


FR  ate 


11/30/92    57  FR  56537 
03/01/93 


ANPRM 

ANPRM  Comment 

PenodEnd 
Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Edward  R.  Kazenske, 

Chief  of  Staff,  Department  of 
Commerce.  Patent  and  Trademark 
Office.  Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231, 
703  305-8600 

RIN:  0651-AA50 


1015.  •  REVISION  OF  PATENT  AND 
TRADEMARK  FEES 

Legal  Authority:  35  USC  41;  35  USC 

1115;  35  USC  6:  35  USC  376:  35  USC 


1051;  15  USC  1113:  15  USC  1.23;  PL 
101-508;  PL  102-204 

CFR  Citation:  37  CFR  1.16;  37  CFR 
1.17;  37  CFR  1.18;  37  CFR  1.19:  37  CFR 
1.20;  37  CFR  1.21;  37  CFR  1.26;  37  CFR 
1.445;  37  CFTl  1.482;  37  CFR  1.492;  37 
CFR  2.6 

Legal  Deadline:  None 

Abstract  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  amend  its 
rules  of  practice  to  revise  patent 
statutor>'  fees  and  most  trademark  fees 
to  reflect  fluctuations  in  the  Consumer 
Price  Index  (CPI)  and  other  non- 
statutory patent  fees  to  recover  the 
average  costs  of  providing  the  goods  or 
ser\ices  consistent  with  die  Patent  and 
Trademark  Authorization  Act  of  1991 
(Public  Law  102-204). 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Kobert  Kopson, 

Assistant  Director,  Office  of  Planning 
and  Evaluation.  Department  of 
Commerce.  Patent  and  Trademark 
Office.  Washington.  DC  20231,  703  305- 
8510 

RIN:  0651-AA74 


1016.  •  EARLY  PUBLICATION  OF 
PATENT  APPLICATIONS 

Legal  Authority:  35  USC  6 

CFR  Citation:  37  CFR  1 


Legal  Deadline:  None 

Abstract  Congress  is  considering 
legislation  that  would  mandate  early 
publication  of  pending  patent 
applications,  except  those  under 
secrecy  order.  Early  publication  will 
require  printing  some  information 
about  pending  patent  applications  18 
months  after  the  effective  filing  date  of 
each  patent  application.  The  advanced 
notice  of  proposed  rulemaking  requests 
comments  from  the  public  on  issues 
that  must  be  addressed  to  implement 
early  publication,  for  example,  what 
parts  of  the  pending  application  should 
be  printed  in  paper  form;  should  the 
public  be  entitled  to  access  to  the 
application  file  after  publication; 
should  the  public  be  entitled  to 
participate  in  the  examination  process 
after  publication;  and  how  should  the 
costs  of  early  publication  be  recovei^ed? 

Timetable: 


Action 


Date 


FR  Cil» 


ANPRM 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Charles  E.  Van  Horn. 

Deputy  Assistant  Commissioner  for 
Patent  Policy  and  Projects.  Department 
of  Commerce.  Patent  and  Trademark 
Office,  Washington,  DC  20231,  703  305- 
9054 

RIN:  0651-AA75 


UMI 
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1017.  TRADEMARK  PROCEDURES 

Legal  Authority:  15  USC  1051  et  seq 

CFR  Citation:  37  CFR  2.24;  37  CFR 
2.85(e):  37  CFR  2.102(e);  37  CFR  2.119: 
i:  CFR  2.146(d);  37  CFR  2.162(e):  37 
CFR  2.183;  37  CFR  2.33;  37  CFR 
2.111(b):  37  CFR  2.80:  37  CFR  2.187: 
37  CFR  2. 189 

Legal  Deedllne:  None 

Abstract:  The  proposed  rule  changes 
concern  housekeeping  changes  to 
« onform  ihe  rules  to  the  Trademark 
Law  Revision  Act  of  1988  and  other 
miscellaneous  changes 

Timetable: 


Action 


FRCIle 


NPRM  OI/OIMB 

NPRM  Comment  03' 00  95 

Period  End 

Smaft  Entities  Affected:  I'ndetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Lynne  Bcresford. 

Trademark  Administrator,  Department 
of  Commen.e.  Patent  and  Trademark 
Office.  Commissioner  of  Patents  and 
Tradiinarks.  Washington.  DC  20231. 
703  305-9464 

RIN:  ()fi51-AA-»6 


1018.  PATENT  TERM  EXTEtiSION 
APPLICATION  REQUIREMENTS 

Legal  Autt^ortty:  35  USC  6;  35  ISC  156 

CFR  CiUtion:  37  CFR  1  740:  37  CFR 

1.785 

Legal  Deadline:  None 

At>str8Ct:  The  rtgulations  pertaining  to 
applications  for  patent  term  e.xtension 
are  proposed  to  be  amended  to  clarify 
nqvnrenients  for  eligibility  and  fihng. 

Timetable: 


Action 


FR  ate 


NPRM  lO/Oa94 

NPRM  Comment  1 1  tXltU 

Penod  End 

Small  Entities  Aftected:  None 

Government  Levels  Affected:  .None 

Agency  Contact:  Charles  E.  Van  Horn, 

Deputy  Assistant  Commissioner  for 
Patent  and  Projects,  Department  of 
Commerr.e,  Patent  and  Trademark 
Office.  Washington,  DC  202.^1.  703  305- 
9054 

RIN:  (>h51-AA52 


1019.  CHANGES  IN  COMPUTER 
PROGRAM  LISTINGS  FILED  IN 
PATENT  APPLICATIONS 

Legal  Authority:  35  USC  6 

CFR  Citation:  37  CFR  i.9f> 

Legal  Deadline:  None 

Abstract:  Patent  applications  directed 
to  computer  program-related  inventions 
often  include  numerous  pages  of 
computer  program  listings.  The 
proposed  modification  in  the 
regulations  would  specif\  a  format  for 
all  computer  program  listings.  This 
format  would  improve  clarity  and 
uniformity  of  the  text  and  reduce  the 
volume  of  printed  pages  of  any  patents 
which  issue  from  these  applications. 

Timetable: 


Action 


Date 


FR  Ctle 


NPRM  01/0095 

NPRM  Comment         03/00/95 
Penod  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  |.  Michael  Thesz. 

Spe».ial  Program  Examiner,  Department 
of  Commerce.  Patent  and  Trademark 
Office,  Washington,  DC  20231.  703  TO5- 
9384 

RIN:  0651-.\A58 

1020.  PROCEDURES  FOR  AMENDING 
PATENT  APPUCATIONS 

Legal  Authority:  35  L'SC  6 

CFR  Citation:  37  CFR  1.121:  37  CFR 
1.122:  37  CFR  1  124 

Legal  Deadfir>e:  None 

At>stract:  Amendments  of  patent 
applications  are  now  presented  in  the 
form  of  instructions  to  change  the 
written  text  at  identified  locations  (e.g.. 
page  and  line)  in  the  application.  A 
new  practice  would  be  adopted  to 
require  the  submission  of  a  replacement 
page  containing  the  amendment.  The 
new  practice  will  reduce  costs  for  Ihe 
patent  applicant  and  the  Office  by 
eliminating  the  need  for  the  patent 
applicant  to  submit  instructions  and 
eliminating  the  need  for  the  Office  to 
amend  the  text  of  the  application. 

Timetable: 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Charies  E.  Van  Horn. 

Deputy  Assistai^t  Commissioner  for 
Patent  Policy  and  Projects,  Department 
of  Commerce.  Patent  and  Trademark 
Office.  Office  of  Assistant 
Commissioner  for  Patents,  Washington, 
DC  20231,  703  305-9054 
RIN:  0651-AA62 


1021.  CHANGES  IN  PATENT  AND 
TRADEMARK  ASSIGNMENT 
PRACTICE 

Legal  Authority:  15  USC  1060;  15  USC 
1113:  15  USC  1123:  15  USC  6:  15  l!SC 
261 

CFR  Citation:  37  CFR  3 

Legal  Deadline:  .None 

Abstract  PTO  proposes  to  revise  its 
assignments  practices  to  provide  for 
electronic  filing  of  assignments. 

Timetable: 

AeUon 


FR  Ctle 


NPRM  10.'00r94 

NPRM  Comment  11/00/94 

Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  .None 

Agency  Contact  Patrick  Rowe, 

Dire<:tor,  Office  of  Public  Records, 
Department  of  Commerce,  Patent  and 
Trademark  Office.  Washington,  DC 
20231,  703  308-9743 

RIN:  0651-AA64 


1022.  CROSS  APPEALS  IN  PTO 
DISCIPLINARY  PROCEEDINGS 
Legal  Authority:  5  USC  500;  15  USC 
1123;  35  USC  6;  35  USC  31;  35  USC 
32:  35  USC  41 

CFR  Citation:  37  CFR  10.155 

Legal  Deadline:  None 

Abstract  The  Patent  and  Trademark 
Office  (PTO)  proposes  to  allow  cross 
appeals  in  PTO  practitioner 
disciplinary  proceedings  and  thereby 
eliminate  the  need  to  file  contingent 
notices  of  appeals. 

Timetat>le: 


Action 


Date 


FR  one        Action 


Date 


FR  Cits 


NPRM 

NPRM  Comment 
Penod  End 


07/00/95 
090095 


NPRM 

NPRM  ConruT>ent 
Penod  End 


07/21/93    58  FR  38994 
0a'20i^    58  FR  38994 
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Action 


Dale 


FR  Cite 


Second  NPRM  10AXV94 

NPRM  Comment  11AXV94 

Penod  End 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Cameron 
WeiCRmbach.  Director,  Oflice  of 
Enrollment  and  Discipline,  Department 
of  Commerce,  Patent  and  Trademark 
Office,  Box  OED,  Washington  DC 
20231,  703  308-5285 

RIN:  0651-AA65 

1023.  ESTABUSHINQ  PRIOR 
INVENTION  TQ  OVERCOME  CITED 
PATENT 

Legal  Authority:  35  USC  6 

CFR  Citation:  37  CFR  1,131 

Legal  Deadline:  None 

Abstract  When  an  application  and  a 
patent  are  owned  by  the  same  party 
and  claim  the  same  patentable 
invention  as  defined  in  rule  601  (n),' 
applicant  and  the  Office  are  placed  in 
a  difficult  position.  Applicant  cannot 
use  a  rule  131  affidavit  to  overcome 
the  prior  art  effect  of  the  35  USC  102(e) 
patent,  and  an  interference  is  not 
normally  declared  by  the  Office 
between  a  pending  application  and  a 
patent  belonging  to  the  s^me  party.  The 
amendment  of  rule  131 
applicant  to  overcome 
effect  of  the  patent  in  the 
circumstances, 

Timetat>le: 


llpermit 
1  w5or  art 


Action 


Date 


FR  Ote 


09/30/94    59  FR  49876 
12/01/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Charles  E.  Van  Horn, 

Deputy  Assistant  Commissioner  for 


Action 


Date 


FR  ate 


NPRM  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Jeffrey  V.  Nase, 
Director,  Office  of  Petitions, 
Department  of  Commerce,  Patent  and 
Trademark  Office,  Commissioner  of 
Patents  and  Trademarks,  Washington, 
DC  20231,  703  305-9285 

RIN:  0651-AA70 

1025.  e  CHANGES  TO  PATENT 
INTERFERENCE  PROCEDURAL 
RULES 

Legal  Authority:  35  USC  6;  35  USC  135 

CFR  Citation:  37  CFR  subpart  E 

Legal  Deadline:  None 

Abstract  The  Patent  and  Trademark 
Office  is  proposing  to  amend  rules 
relating  to  patent  interference  practice, 
particularly  with  regard  to  sanctions 
against  a  piarty,  preliminary  statements, 
preliminary  motions,  and  taking 
testimony. 


Proposed  Rule  Stage 


Patent  Policy  and  Projects,  Department 
of  Commerce,  Patent  and  Trademark 
Office,  Room  919,  PK2,  Washington,  DC 
20231,  703  305-9054 

RIN:  0651-AA67 

1024.  CHANGES  TO  MAILING 
PROCEDURES 

Legal  Authority:  35  USC  6 

CFR  Citation:  37  CFR  l.l;  37  CFR  1.5; 
37  CFR  1.8;  37  CFR  1.10 

Legal  Deadline:  None 

Abstract  Currently  all  letters  and  other 
commimications  intended  for  the 
Patent  and  Trademark  Office  must  be 
addressed  to  "Commissioner  of  Patents 
and  Trademarks,"  Washington.  DC 
20231.  The  proposed  rule  change 
would  require  incoming  mail  to  be 
addressed  to  specific  box  locations  also. 
Timetable: 


Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


l0A)3/94    59  FR  50181 
11/30/94 

05«XV95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Fred  E.  McKelvey, 

Chief  Administrative  Patent  Judge, 
Depaitment  of  Commerce,  Patent  and 
Trademark  Office.  Box  Interference. 
Commissioner  of  Patents  and 
Trademarks.  Washington.  DC  20231, 
703  603-3336 

RIN:  0651-AA71 

1026.  e  CHANGES  IN  REQUIREMENTS 
FOR  ADDRESSING  TRADEMARK 
APPLICATIONS  AND  TRADEMARK- 
RELATED  PAPERS 

Legal  Authority:  35  USC  6 

CFR  Citation:  37  CFR  l.l;  37  CFR 
1.8(a)(1);  37  CFR  1.10  (b) 

Legal  Deadline:  None 

Abstract  The  regulation  addresses  the 
change  of  address  for  trademark-related 
mail  sent  to  the  Patent  and  Trademark 
Office. 

Timetable: 


Action 


Date 


FR  Ota 


Notice  of  Change  of    06/06/94    59  FR  292^ 

Addfess 
NPRM  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Lynne  Beresibrd, 

Trademark  Legal  Administrator, 
IDepartment  of  Commerce,  Patent  and 
Trademark  Office,  Office  of  the 
Assistant  Commissioner  for 
Trademarks,  2900  Crystal  Ehive, 
Arlington,  VA  22202,  703  305-9464 

RIN:  0651-AA73 


DEPARTMENT  OF  COMMERCE  (DOC) 
Patent  and  Trademark  Office  (PTO) 


Final  Rule  Stage 


1027.  •  REVISK)N  OF  PATENT 
COOPERATION  TREATY  PROVISIONS 

Legal  Authority:  5  USC  500;  35  USC 
6;  35  USC  31;  35  USC  32;  35-U§C  41, 
35  USC  376 


CFR  Citation:  37  CFR  1.412;  37  CFR 
1.421;  37  CFR  1.445;  37  CFR  10.9 

Legal  Deadline:  None 

Abstract  The  proposed  regulations 
provide  that  if  an  international 


application  submitted  under  the  Patent 
Cooperation  Treaty  is  improperly  filed 
with  the  United  States  Receiving  Office, 
it  virill,  under  certain  circumstances,  be 
transmitted  to  the  International  Bureau 
of  the  World  Intellectual  Property 
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Rnal  Rule  Stage 


Organization  acting  as  a  Receiving 
Office.  Such  transmittal  to  the 
International  Bureau  occurs  if  a  fee  is 
paid  and  at  least  one  applicant  has 
indicated  a  residence  or  nationality  in 
a  PCT  member  country  or  has  no 
residence  or  nationality  indicated.  (The 
proposal  also  provides  that  a  person 
not  registered  to  practice  before  the 
USPTO  may  practice  before  the  U.S. 
International  Searching  and  Preliminary 


Examining  Authorities  if  that  person 
has  a  right  to  practice  before  the 
International  Bureau). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


06.30/94    59  FR  33707 
08/29/94    59  FR  33707 

01/00/95 


Small  Entities  Affected:  None 
Qovemmont  Levels  Affected:  None 

Agency  Contact  Charles  Pearson.  PCT 

Legal  Administrator,  Department  of 
Commerce.  Patent  and  Trademark 
Office.  Commissioner  of  Patents  and 
Trademarks.  Crystal  Park  U,  Room  919. 
Washington.  DC  20231.  703  308-6515 

RIN:  0651-.\A72 


DEPARTMENT  OF  COMMERCE  (DOC) 
Patent  and  Tradentark  Offica  (PTO) 


Completed  Actions 


1028.  PATENT  INTERFERENCE 
PRACTICE 

CFR  Citation:  37  CFR  l.ll:  37  CFR 
1.601:  37  CFR  1.607;  37  CFR  1.608;  37 
CFR  1.632;  37  CFR  1.633;  37  CFR 
1.637;  37  CFR  1.653;  37  CFR  1.656 

Completed: 


Completed: 


Reason 


Date 


Reaaon 


FR  Ota 


Withdrawn  10/03/94    59  FR  50181 

Small  Entities  Affected:  None 

Qovemment  Levela  Affected:  None 

Agency  Contact:  Ian  Calvert.  703  603- 
3293 

RIN:  0651-AA53 


FR  ate 

WittHJrawn  10/03/94    59  FR  50181 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Fred  E.  McKelvey. 
703  603-3336 

RIN:  06S1-AA66 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Robert  Kopson,  703 
305-8510 

RIN:  0651-AA68 


1029.  PATENT  INTERFERENCE 
PRACTICE;  PATENTABILITY  OF 
CLAIMS 

CFR  Citation:  37  CFR  1 


1030.  REVISION  OF  PATENT  AND 
TRADEMARK  FEES 

CFR  Citation:  37  CFR  1.16;  37  CFR 
1.17;  37  CFR  1.18;  37  CFR  1.19;  37  CFR 
1.20;  37  CFR  1.21;  37  CFR  1.26;  37  CFR 
1.445;  37  CFR  1.482:  37  CFR  1.492;  37 
CFR  2.6 

Completed: 


1031.  REVISION  OF  CERTAIN  PATENT 
AND  TRADEMARK  AUTOMATION 
FEES 

CFR  Citation:  37  CFR  1.21;  37  CFR  2.6 
Completed: 


Reason 


Oats 


Reason 


Data 


FR  Ota 


Final  Action  08/25/94    59  FR  43736 

Final  Action  Effective   10/01/94 


FR  Cits 

Withdrawn  08/25/94    59  FR  43736 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Robert  Kopson,  703 
305-8510 

RIN:  0651-AA69 


DEPARTMENT  OF  COMMERCE  (DOC) 
Technology  Administration  (TA) 


Prerule  Stage 


1032.  PROMOTION  OF  PRIVATE 
SECTOR  INDUSTRIAL  TECHNOLOGY 
PARTNERSHIPS 

Legal  Autttority:  15  USC  1512;  15  USC 
3710;  15  USC  205a 

CFR  CiUtion:  15  CFR  1160  subpart  A 
Legal  Deadline:  None 

Abatract  15  CFR  part  1160  subpart  A 
will  be  reviewed  to  determine  if  it  is 
consistent  with  existing  technology 
policies  relating  to  industry  roadmaps. 

Timetable: 

Action 


Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Mark  Bohannon. 

Chief  Counsel  for  the  Technology 
Administration.  Department  of 
Commerce.  Technology  Administration. 
Washington.  DC  20230.  202  482-1984 

RIN:  0692-AA13 


CFR  Citation:  37  CFR  401 

Legal  Deadline:  None 

At>stract  The  Under  Secretary  for 
Technology  held  a  public  meeting  on 
October  25.  1993.  to  discuss  the  need 
to  revise  the  regulation. 

Timetable: 


Action 


FN 


ANPRM  Oa'00/00 

Small  Entities  Affected:  UndBterminod 


1033.  RIGHTS  TO  INVENTIONS  MADE 
BY  NONPROFIT  ORGANIZATIONS 
AND  SMALL  BUSINESS  RRMS 
UNDER  GOVERNMENT  GRANTS, 
CONTRACTS  AND  COOPERATIVE 
AGREEMENTS 

Legal  Autttority:  35  USC  206 


FR  on* 


ANPRM  OOAXVOO 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

Agency  Contact  |on  Paugh.  Acting 
Director.  Technology  Competitiveness. 
Department  of  Commerce.  Technology 
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Prerule  Stage 


Administration,  Washington,  DC  20230, 
202  482-2100 

RIN:  0692-AA14 


DEPARTMENT  OF  COMMERCE  (DOC) 
Technology  Administration  (TA) 


Proposed  Rule  Stage 


1034.  LICENSING  OF  GOVERNMENT- 
OWNED  INVENTIONS 

Legal  Autttority:  35  USC  208 

CFR  Citation:  37  CFR  404;  37  CFR  102 

Legal  Deadline:  None 

Abstract  The  Department  will  be 
reviewing  the  patent  licensing 
regulation  in  37  CFR  part  404  to  see 
if  the  process  for  granting  licenses  can 
be  expedited  or  improved.  The  Under 
Secretary  for  Technology  held  a  public 
meeting  on  Noveml)er  12,  1993,  to 
discuss  revising  the  licensing 
regulation. 

Timetable: 


Action 


Data 


FR  ate 


NPRM  OO/OOAJO 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Sectors  Affected:  All 

Agency  Contact  Jon  Paugh,  Acting 
Director,  Technology  Competitiveness, 
Department  of  Commerce,  Technology 
Administration,  Room  H  4418, 
Washington,  DC  20230,  202  482-2100 

RIN:  0692-AA04 

1035.  ADMINISTRATION  OF  A 
UNIFORM  PATENT  POLICY  WITH 
RESPECT  TO  DOMESTIC  RIGHTS  IN 
INVENTIONS  MADE  BY  GOVERNMENT 
EMPLOYEES 

Legal  Auttiority:  EO  10096;  EO  10930; 
35  USC  207  to  208;  15  USC  3701  et 
seq 

CFR  Citation:  37  CFR  501;  37  CFR  101 


Legal  Deadline:  None 

AI}Stract  The  Department  held  a 
public  meeting  on  July  31.  1991.  to 
discuss  the  need  to  revise  the  employee 
rights  determination  procedure. 

Timetat)le; 

Action Date  FR  Ole 

NPRM  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Sectors  Affected:  None 

Agency  Contact  Jon  Pau^,  Acting 
Director,  Technology  Competitiveness, 
Department  of  Commerce,  Teclmology 
Administration,  Room  H  4418. 
Washington,  DC  20230.  202  482-2100 

RIN:  0692-AA05 


DEPARTMENT  OF  COMMERCE  (DOC) 

United  States  Travel  and  Tourism  Administration  (USTTA) 


Final  Rule  Stage 


1036.  GUIDEUNES  AND 
PROCEDURES  TO  PROVIDE 
FINANCIAL  ASSISTANCE  TO 
COOPERATIVE  TOURISM  MARKETING 
PROGRAMS  FOR  INTERNATIONAL 
TOURISM  TRADE  DEVELOPMENT 

Legal  Autttority:  22  USC  2123;  22  USC 
2123a 

CFR  Citation:  15  CFR  1200 

Legal  Deadline:  None 

Abstract:  The  USTTA  has  been 
establishing  guidelines  and  procedures 
to  administer  the  financial  assistance 
program  outlined  in  the  Tourism  Policy 
and  Export  Promotion  Act  of  1992.  This 
flnanciai  assistance  to  Cooperative 
Tourism  Marketing  Programs  for 
International  Tourism  Trade 
Development  would  support  expansion 
and  more  effective  investment  in 


international  tourism  trade 
development.  Tliis  would  be  expected 
to  result  in  increased  international 
visitation  and  would  contribute  to  the 
economic  well-i)eing  of  the  various 
States  and  regions  of  the  United  States. 
However,  Public  Law  103-121,  the 
Commerce.  Justice,  and  State,  the 
Judiciary,  and  Related  Agencies 
Appropriation  Act  for  FY  1994, 
prohibited  any  of  the  funds 
appropriated  for  USTTA  to  be  used  for 
this  financial  assistance  program.  For 
this  reason,  the  program  has  not  been 
implemented. 


Action 


Data 


FR  ate 


Timetable: 

Action 

Data          FR  Cite 

NPRM 

NPRM  Comment 
Period  End 

01/22/93    58  FR  5672 
02/15/93    58  FR  5672 

NPRM  Comment         02/16/93    58  FR  8564 

Period  Extended  to 

03/23/93 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
L.ocal 

Agency  Contact  Karen  M  Cardran. 

Director,  Marlceting  Programs, 
Department  of  Commerce.  United  States 
Travel  and  Tourism  Administration, 
Room  1860,  14th  and  Constitution 
Avenue  NW.,  Washington.  DC  20230. 
202  482-1904 

RIN:  0644-AA02 

|FR  Doc.  94-22295  Filed  11-10-94;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

32  CFR  Chs.  I.  V.  VI,  and  VII 

33  CFR  Ch.  II 

36  CFR  Ch.  IN 

Improving  Qovammant  Ragulations; 
Regulatory  Plan  and  Semiannual 
Agenda  of  Regulationt 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Publication  of  the  consolidated 
regulatory  plan  and  semiannual  agenda 
of  DoD  regulatory  documents. 

SUMMARY:  The  Department  of  Defense 
(DoD)  is  publishing  this  consolidated 
regulatory  plan  and  semiannual  agenda 
of  regulatory  documents,  including 
those  that  are  procurement-related,  for 
public  infonnation  and  comments  under 
E.O.  12866  "Regulatory  Planning  and 
Review"  and  the  Office  of  Federal 
Procurement  Policy  Act  of  1988  (41 
U.S.C.  402).  This  agenda  incorporates 
the  objective  and  criteria,  when 
applicable,  of  the  regulatory  reform 
program  under  E.O.  12856.  the  Federal 
Procurement  Policy  Act.  and  other 
regulatory  guidance.  It  contains  DoD 
issuances  initiated  by  DoD  components 
that  may  have  economic  and 
environmental  impact  on  State,  local,  or 
tribal  interests  under  the  criteria  of  E.O. 
12866.  Although  most  DoD  issuances 
listed  in  the  agenda  are  of  negligible 
public  impact,  their  nature  may  be  of 
public  interest  and.  therefore,  are 
published  to  provide  notice  of 
rulemaking  and  an  opportunity  for 
public  participation  in  the  internal  DoD 
rulemaking  process. 

The  agenda  portion  of  this  document 
updates  the  report  published  on  April 
25. 1994.  and  includes  regulations 
expected  to  be  issued  and  under  review 
over  the  next  12  months.  The 
procurement-related  agenda  items 
included  herein  will  also  be  used  by  the 
Office  of  Federal  Procurement  Policy  to 
publish  the  "Procurement  Regulatory 
Activity  Report"  required  by  the  Office 
of  Federal  Procurement  Policy  Act 
Amendments  of  1988. 

The  next  agenda  is  scheduled  to  be 
published  in  April  1995,  with  the  next 
regulatory  plan  scheduled  for  October 
1995.  In  addition  to  this  agenda,  DoD 
components  also  publish  rulemaking 
notices  pertaining  to  their  specific 


statutory  administration  requirements  as 
required. 

FOR  FURTHER  INFORMATKM  CONTACT:  For 

information  concerning  the  overall  DoD 
regulatory  improvement  program  and 
for  general  regulatory  plan  and 
semiannual  agenda  information,  contact 
Mr.  William  P.  Pearce.  telephone  703- 
604-4582.  or  write  to  Directorate  for 
Information  Operations  and  Reports, 
Washington  Headquarters  Services, 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  Virginia  22202-4302. 

For  questions  of  a  legal  nature 
concerning  the  agenda  and  its  statutory 
requirements  or  obligations,  write  to 
Office  of  the  General  Counsel.  1600 
Defense  Pentagon.  Washington.  EX] 
20301-1600.  or  call  703-697-2714. 

For  general  information  on  Office  of 
the  Secretary  regulations,  other  than 
those  which  are  procurement-related, 
contact  Mrs.  Patricia  H.  Means. 
Directives  Division,  Directorate  for 
Correspondence  and  Directives, 
Washington  Headquarters  Services: 
telephone  703-697-4111.  For  general 
information  on  Office  of  the  Secretary 
agenda  items  which  are  procurement- 
related,  contact  Mr.  Owen  L.  Green  HI. 
telephone  703-604-5929,  or  write  to 
Defense  Acquisition  Regulations 
System,  3062  Defense  Pentagon, 
Washington.  DC  20301-3062. 

For  general  information  on 
Department  of  the  Army  regulations, 
contact  Mr.  Kenneth  L  Denton, 
telephone  703-325-6277,  or  write  to 
Commander.  U.S.  Army  Publications 
and  Printing  Command.  ATTN:  ASQZ- 
PDS.  Room  1050.  Hoffman  I. 
Alexandria,  Virginia  22331-0302. 

For  general  information  on  the  U.S. 
Army  Corps  of  Engineers  regulations, 
contact  Mr.  John  F.  Studt,  telephone 
202-272-0199.  or  write  to  Office  of  the 
Chief  of  Engineers.  Attn:  CECW-OR. 
Washington.  DC  20314-1000. 

For  general  information  on 
Department  of  the  Navy  regulations, 
contact  Ms.  Alcinda  P.  Wenberg. 
telephone  703-602-6766.  or  write  to 
Department  of  the  Navy,  Commander, 
Naval  Information  Systems  Management 
Center.  Crystal  Gateway  2.  Room  1500. 
1225  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-4302. 

For  general  information  on 
Department  of  the  Air  Force  regulations, 
contact  Ms.  Patsy  J.  Conner,  telephone 
703-614-3488,  or  vmte  to  Department  of 


the  Air  Force.  SAF/AAIQ,  1610  Air 
Force  Pentagon.  Washington.  DC  20330- 
1610. 

For  specific  agenda  items,  contact  the 
appropriate  individual  indicated  in  each 
I)oD  component  report. 

SUPPLEMENTARY  tNFORMATKM:  This 
consolidated  regulatory  plan  and  agenda 
is  composed  of  the  regulatory  status 
reports,  including  procurement-related 
regulatory  status  reports,  from  the  Office 
of  the  Secretary  of  Defense  (OSD)  and 
the  Departments  of  the  Army.  Navy,  and 
Air  Force.  Included  also  is  the 
regulatory  report  from  the  U.S.  Army 
Corps  of  Engineers,  whose  civil  works 
functions  fall  under  the  reporting 
requirements  of  E.O.  12866  and  involve 
water  resource  projects  and  regulation 
of  activities  in  waters  of  the  United 
States. 

DoD  issuances  range  from  DoD 
Directives  (reflecting  departmental 
policy)  to  implementing  instructions      • 
and  regulations  (largely  internal  and 
used  to  implement  Directives).  The  OSD 
agenda  section  contains  the  primary 
Directives  under  which  DoD 
components  promulgate  their 
implementing  regulations. 

To  ease  identification  and  to  clarify 
the  differences  among  the  variety  of 
issuances  reported,  they  are  identiHed 
by  their  DoD  internal  numbering 
system,  which  denotes  component  level 
of  authority  and  type  of  issuance,  in 
addition  to  the  required  CFR  number. 

In  addition,  this  agenda,  although 
published  under  the  reporting 
requirements  of  E.O.  12866,  will 
continue  to  be  the  DoD  single-source 
reporting  vehicle,  which  will  identify 
issuances  that  are  currently  applicable 
under  the  various  regulatory  reform 
programs  in  progress.  Therefore,  DoD 
components  will  identify  those  rules        ' 
which  come  under  the  criteria  of  the: 

a.  Regulatory  Flexibility  Act;  ' 

b.  Paperwork  Reduction  Act; 

c.  Office  of  Federal  Procurement 
Policy  Act  Amendments  of  1988. 

These  DoD  issuances,  which  are 
directly  applicable  under  these  statutes, 
will  be  identified  in  Ihe  agenda  and 
their  action  status  indicated.  Generally, 
the  reports  in  this  agenda  will  contain 
four  sections:  (1)  Prerule  stage;  (2) 
proposed  rule  stage:  (3)  final  rule  stage: 
and  (4)  completed  actions. 


Although  not  a  regulatory  agency, 
DoD  will  continue  to  participate  in 
regulator)'  initiatives  designed  to  reduce 
economic  costs  and  unnecessary 
environmental  burdens  upon  the  public. 
Comments  and  recommendations  are 
invited  on  the  rules  reported  and  should 
be  addressed  to  the  DoD  component 
representatives  identified  in  each 
section. 

Although  sensitive  to  the  needs  of  the 
public  and  regulator)'  reform,  DoD 
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1048 
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Sequence 
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1056 
1057 
1058 
1059 
1060 
1061 
1062 
1063 
1064 
1065 
1066 
1067 
1068 
1069 


reserves  the  right  to  exercise  the 
exemptions  and  flexibility  permitted  in 
its  rulemaking  process  in  order  to 
proceed  with  its  overall  defense- 
oriented  mission. 

For  this  edition  of  the  Department  of 
Defense's  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
are  included  in  The  Regulatory  Plan, 
which  appears  in  Part  II  of  this  issue  of 
the  Federal  Register.  The  Regulatory 
Plan  entries  are  listed  in  the  Table  of 

Office  of  the  Secretary— Prerule  Stage 


Contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  directs 
the  reader  to  the  appropriate  Sequence 
Number  in  Part  II. 

Note:  The  publishing  of  this  agenda  docs 
not  waive  the  applicability  of  the  military 
affairs  exemption  in  section  553  of  title  5 
and  section  3  of  E.O.  12866. 

Dated:  August  19, 1994. 
D.  O.  Cooke, 

Director.  Administration  and  Management. 


Production  Surveittance  (DAR  Case  93-D003)  

Sequence  of  Progress  Payments  (DAR  Case  93-D016) 

Small  Purchase  References  (DAR  Case  93-D015)  

Personal  Services  Contracts  (DAR  Case  94-D302)  

EUCOM  Supplement  (DAR  Case  94-D001)  


0790-AF13 
0790-AF28 
0790-AF57 
0790-AF76 
0790-AF77 


Office  of  the  Secretary— Proposed  Rule  Stage 


Title 


Grants  and  Cooperative  Agreements  to  State  and  Local  Governments 

Waiver  of  NorvManufacturer  Rule  (DAR  Case  91-055) 

Electronic  Funds  Transfer  (DAR  Case  90-D009) 

Overhead  Should  Cost  Reviews  (DAR  Case  92-D010)  _ 

Personal  Services  Compensation  (DAR  Case  91-085D)  „. 

Demiljtarization  (DAR  Case  92-D024) 

Uniform  Procurement  Instrument  Identification  Numbers  (PUN)  (DAR  Case  92-D044) 

Organizational  Conflicts  of  Interest  (DAR  Case  92-D344)  

Screening  Threshold  (DAR  Case  93-D008) 

Technical  Data  (DAR  Case  91-312)  

Debarment  and  Suspension  (DAR  Case  93-D018)  „ 

Domestic  Construction  Materials  (DAR  Case  93-D019)  

Greatest  Value  Source  (DAR  Case  93-D020) 

Government  Supply  Sources  (DAR  Case  94-D002) 


Regulation 

Identifier 
Number 


0790-AF68 
0790-AD55 
0790-AD80 
0790-AD95 
0790-AE45 
0790-AE48 
0790-AE64 
0790-AE90 
079O-AF18 
0790-AF29 
0790-AF31 
0790-AF32 
G790-AF39 
0790-AF79 


Office  of  the  Secretary— Final  Rule  Stage 


Title 


Total  Quality  Managerr>ent  (DoD  Directive  5000.51)  

Restrictions  on  Lot>bying „ 

Release  of  AcqulsitiorvRelated  Information  (DoD  Directive  5230.aa) „ 

Pilot  Program  Policy  

Science.  Mathematics,  and  Engineering  (SME)  Education 

National  Security  Education  Program  (NSEP)  Grants  To  Institutions  01  Higher  Education  (DoD  Directive  1025.cc) 

Revitalizing  Base  Closure  Comnwnities  (Reg  Plan  Seq.  No.  23) 

Revitalizing  Base  Closure  Communities  -  Base  Closure  Community  Assistarx^e 

Collection  From  Third  Party  Payers  of  Reasonable  Costs  of  Healthcare  Services  

Revitalizing  Base  Closure  (Communities  -  Base  Closure  Community  Assistance  II 

Indebtedness  of  Military  Personnel(DoD  Directive  1344.9)  _ ;. „, 

Teacher  and  Teacher's  Aide  Placement  Assistance  Program  

Dl^  Acquisition  Regulation;  Small  Business  and  Small  Disadvantaged  Business  Concerns 

DIA  Acquisition  Regulation;  Fuel  Allocation  Procedures 


Regulation 
Iderrtifter 
Number 


0790-AB33 

0790-AC54 

0790-AC62 

0790-AF26 

0790-AF27 

0790-AF59 

0790-AF61 

0790-AF62 

079O-AF63 

0790-AF64 

0790-AF65 

0790-AF71 

0790-AF72 

079O-AF73 


UMI 
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UMI 


Sequenc* 
Number 


Offt^ofthe  Seaetary— Final  Rule  Stage  (Continued) 


TMe 


070 

071 

072 

073 

074 

075 

078 

077 

078 

079 

080 

061 

082 

089 

084 

08S 

086 

067 

068 


SSSIrl^^J^JT^?**'  '^  Community  Service  Emptoymw*  (DoO  lr«njction  1332.37)  .... 
iimeKeeping  and  Labor  Accounting  Systems  (DAR  Case  91-004) 

VatvM  and  Machine  Tools  (DAR  Case  91-320)  ....„ "  _"3 **" 

Acquisition  of  Commercial  Items  (DAR  Case  89-316) "     

Insurance  UaMity  to  Third  Parlies  (DAR  Case  92-0015)  ZI 

Dnjjj-Free  Workforce  (DAR  Case  88-083) "~." Z!Z  * 

Incremental  Fi*x«ng.  Fixed  Price  Contracts  (DAR  Case  90-007)  "1  

Undefinitized  Contractual  Actions  (DAR  Case  92-D033)  Z" " " 

Sfrean^  Research  and  Development  Procedures  {l^"D:,iii^i^^i^^)  (DAR^i^'^^xmi"*^ 
Contractor  lnsurance/PensK)n  Reviews  (DAR  Case  92-r"'"'  ^^  ^t-Awj  .. 


-D040) 


090 
091 
002 
093 
094 
095 
096 


Offset  Administrative  Costs  (DAR  Case  93-D004) 

Lifeboat  Survival  System  (DAR  Case  93-D308)  

Indian  Tribal  or  Alaska  Native  Corporation  (DAR  Case  93^0309) 

Aircraft  Fuel  Cells  (DAR  Case  93-0307)  ._ 

Progress  Payments  (OAR  Case  93-0305)  ..."ZlZZZr" 

Part  36  Clauses  (DAR  Case  93-0022)  Z"Z.  ." 

Services  at  installations  Being  Ctosed  (DAR  Case  93-0323) ".!!." 
ReAxHon  in  Defense  Programs  (DAR  Case  93-0321) 

Redesignation  ol  USD(A)  (DAR  Case  93-0320)  .1 Z 

Terrorist  Countries  (OAR  Case  93-0319)  Z....."Z.."....! 

Awwd  to  Foreign  Controlled  Contractors  (DAR  CaiigiDsiiJ) ' 


lnd»ect  Costs  of  instrtuttons  of  Higher  Education  (DAR  Case  93^0317) 

SmiilN|nd  Disadvantaged  Businesses  and  Certain  Insttutions  ol  Higher'Edii^iiiiiDAR  (^"aaia;^ 

fWhKWng  or  Repair  Work  (DAR  Case  93-0313)  _..    ^"**'°^  »"'*"  ^'**«  83-0315) 

P»»terence  lor  Local  and  Small  Business  (DAR  Case  93-0324) " 

North  American  Free  Trade  Agreement  (NAFTA)  (DAR  Case  93^0310)  

Javits-Wagnef-O  Day  Program  (OAR  Case  94-0305)  "'" " 


References 


Sequertce 
Number 


1097 
1098 
1099 
1100 
1101 
1102 
1103 
1104 
1105 
1106 
1107 
1106 
1109 
1110 
1111 
1112 
1113 
1114 
1115 
1116 
1117 
1118 
1119 
120 


m  boldface  appear  in  the  Regulatory  PlaninPartllofthisissueolthe  FedMiM  Register. 

0**»ce  Of  the  Secretary— Completed  Actions 


Title 


Stars  and  Stripes  (S4S)  Newspaper  and  Business  Operations  (DoD  Directive  5120  11) 
Provision  of  Earty  Inten/ention  Services  to  Infants  and  Toddters  With  DisafaihtM.  «nrt  Th^' 


o  _    ^  ,.  ^o^'t'crs  With  Disabilities  and  Their  FandMa 

Contract  Services.  Continuation  of  Essential  Sen/ices  During  Cnsis  (DAR  Case  91-071)        ^^ 
Jotrt  Ventures  (DAR  Case  91-054)  ^^-^^  jfi-u*  •; 

Uniform  Suspension  and  Debarment  (DAR  Case  92-0007) 

Adequate  Pnce  Competition  (DAR  Case  92  0011)  '.*"  

General  Accounting  Office  B.d  Protest  Regulations  (OAR  Case  91^)060) " 

Berry  Amendment  Exceptions  (OAR  Case  92-0020)  " 

CostAccounting  Standards  Definitions  and  References  (DAR 'caM92"DCe5T  " 

Orders  Under  the  Economy  Act  (DAR  Case  92-0032)  .  

OFARS  Subpart  231.1,  Edtonal  (DAR  Case  92-D035)  ...'ZZ. "'" 

Office  o«  Naval  Research  Base  Agreements  (OAR  Case  9C-OaJ6) 

Precwus  Metals  (DAR  Case  92-0039) 

DODDS  -  Contracting  Actnnty  (DAR  Case  92-Dw"3)"Z!"."."!I.";.I.Z 

Economc  or  Emptoyment  Report  (DAR  Case  92-0316)  Z       ~ ~ 

Four  Too  Dolly  Jacks  (DAR  Case  92-0328) 

Made  in  Amenca  Label  (DAR  Case  92-0329)       

Section  1207  (DAR  Case  92-0332) 1".ZZ".ZZZ1""  Z! 

Small  Business  Subcontracting  Plan  (DAR  Case  92-0333)  Z"Z!!!..~. I  

CertftMte  of  Competency  Requirements  (DAR  Case  92-0334)  ZZ.7Z Z       

Certification  of  Contract  Claims  (DAR  Case  92-0339) „.  Z  ' 

Penalties  tor  UnaltowaWe  Costs  (DAR  Case  92-0343) "..."Z".Z1 
Ehmmation  of  Ozone  Depleting  Substances  (OAR  Case  aJ-0354) 
PiAfcc-Pnvale  Competition  (DAR  Case  92  0355)  ....'ZZ.T  * 


RegUatkX) 
Identifier 
Number 


0790-AF75 

0790-AD16 

0790-AD63 

0790-AD79 

0790-AEOO 

0790-AE40 

0790-AE42 

0790-AE55 

079O-AE56 

0790-AE60 

0790-AF14 

0790-AF34 

0790-AF35 

0790-AF36 

0790-AF37 

0790-AF40 

0790-AF42 

0790-AF44 

0790-AF45 

0790-AF46 

0790-AF47 

0790-AF48 

079O-AF50 

0790-AF51 

0790-AF53 

0790-AF54 

079O-AF78 


Regulation 
Identifier 
Number 


079O-AF06 

07?0-AF74 

0790-AD44 

0790-AD54 

0790-AD93 

0790-AO96 

0790-AE43 

079(>-AE46 

0790-AE49 

0790-AE54 

0790-AE57 

0790-AE58 

079O-AE59 

0790-AE63 

0790-AE72 

079O-AE79 

0790-AE80 

0790-AE82 

0790-AE83 

0790-AE84 

0790-AE86 

0790-AE89 

0790-AE96 

0790-AE97 


1121 
1122 
1123 
1124 
1125 
1126 
1127 
1128 
1129 
1130 
1131 
1132 
1133 
1134 
1135 
1136 
1137 
1138 
1139 
1140 
1141 
1142 
1143 
1144 


Sequence 
Number 


1145 

1146 
1147 
1148 

1149 
1150 


Office  Of  ttie  Secretary— Completed  Actions  (Continued) 


Sequence 
Number 


1152 
1153 


Overseas  Severarwe  Pay  (DAR  Case  92-0359) 

Hazardous  Materials  on  Arsenal  Property  (OAR  Case  92-0361) 

Antifriction  Bearings  (DAR  Case  92-0366) 

MIL-Standard  295A  Fonro  (DAR  Case  92-0037)  . „ 

Ammunition  and  Exptosives  (OAR  Case  93-0005)  

Fixed  Price  Devetopment  Contracts  (DAR  Case  93-0006) 


Governnient  Property,  DD  Form  1662  (DAR  Case  93-0007)  

Designation  of  Paying  Off«e  (DAR  Case  93-0009) 

Distribution  of  Contracts  (DAR  Case  93-001 0)  „ 

Audit  Report  Recommendations  (DAR  Case  93-(X)12) . 

SBIR  Rights  in  Data  (OAR  Case  93-0301) 


Small  Business  Competitiveness  Demonstration  Program  (DAR  Case  93-0302) 

Coal  arxJ  Petroleum  Pitch  CartxKi  Fiber  (DAR  Case  93-D303)  

Surety  Bond  Waiver  Reporting  (DAR  Case  93-0304) 

Angolan  Petroleum  (OAR  Case  93-0306) 

00  Form  2222.  Short  Form  Research  Contract  (Oar  Case  93-0021) 

MIL-STD-973  (DAR  Case  93-D023)  „ _ _.. 

Overseas  Wortcload  Program  (DAR  Case  93-0322)  

Mentor-Protege  (OAR  Case  93-0316)  ZIZZ 

Petroleum  Products  (DAR  Case  93-0312) 


Ballistic  Missile  Defense  Organization  (OAR  Case  93-0014) 

Cartionyl  Iron  Powders  (DAR  Case  94-0301) 

Economy  Act  (DAR  Case  94-0303) 

Cost  or  Pricing  Data  (DAR  Case  94-0304)  


Department  of  the  Army— Final  Rule  Stage 


Title 


Anny  Regulatwn  500-51.  Emergency  Emptoyment  of  Army  and  Other  Resources— Support  to  Civilian  Law  En- 
forcement   

Army  Regulatkw  27-20.  The  Army  Claims  System „ 

Army  Regulation  27-40.  Utlgation 

Army  Regulatkw  190-9,  Absentee  Deserter  Apprehension  Program  and  Surrender  of  Miliary  Personnel  to  Civilian 
Law  Enforcement  Agencies  „ 

Restrictions  Governing  Operation  of  Unauthorized  Vehicles  on  Fort  Harrison 

Fort  Lewis  Regulation  350-33 


Department  of  the  Arniy— Completed  Actions 


Raguiatkm 
Identifier 
Number 


0790-AE98 

0790-AFOO 

0790-AF04 

0790-AF09 

0790-AF15 

0790-AF16 

0790-AF17 

079O-AF19 

0790-AF20 

0790-AF21 

0790-AF22 

0790-AF23 

0790-AF24 

0790-AF25 

0790-AF33 

0790-AF38 

0790-AF41 

0790-AF43 

0790-AF49 

0790-AF52 

0790-AF56 

0790-AF80 

0790-AF81 

0790-AF82 


Regulation 
Identifier 
Hutrber 


0702-AA23 
0702-AA24 
0702-AA25 

0702-AA26 
0702-AA27 
0702-AA29 


Fort  Jackson  Regulation  600-3:  ProNbited  Personnel  Practices 


U.S.  Army  Corps  of  Engineers— Prerule  Stage 


Title 


Regulatory  Programs  of  the  Corps  of  Engineers,  Part  325.  Appendix  0— Endangered  Species  Counteipwt  Regula- 
tions   „„ . ^ ^, ,^_ 

Part  326,  Enforcement;  Class  II  Administrative  Penalties . . 


Regulation 
Identifier 
NumtMr 


0710-AA17 
0710-AA25 
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Sequence 
Number 


1154 
1155 
1156 
1157 
1158 


Sequence 
Number 


1159 


Sequence 
Number 


1160 
1161 

1162 


Sequence 
Number 


1163 


Sequence 

Number 


1164 
1165 
1166 


Sequence 
Number 


1167 
1168 
1169 
1170 
1171 


U.S.  Army  Corps  of  Engineers— Proposed  Rule  Stage 


Titte 


Regulatory  Programs  of  the  Corps  of  Engineers 

Nationwide  Permit  Program  (h4ew  Nationwide  Permits  lor  Additional  Activities)  

Regulatory  Programs  of  the  Ck)rps  of  Engineers.  Wetland  Delineator  Certification  Program 

Regulatory  Program  of  t»ie  Corpe  of  Engineers— 90-Day  Decisions 

Regulatory  Program  ot  the  Corps  of  Engineers— Administrative  Appeals  _„.. 


Regulation 
Identifier 
Number 


0710-AA30 
0710-AA32 
0710-AA38 
0710-AA40 
0710-AA41 


U.S.  Army  Corps  of  Engineers— Final  Rule  Stage 


Titis 


Flood  Control  and  Agricultural  Water  Supply  Cost-Sharing  RequiremenU  Under  the  AbiMy-to-Pay  Provision 


Regulation 
Identirier 
Number 


071D-AA39 


Department  of  the  Navy— Final  Rule  Stage 


rme 


Ad|ustmenis  to  Prices  Under  Shipbuiktng  Contracts  

AvailabiMy  of  Departmert  of  the  Navy  Records  and  Publication  o(  Department  of  the  Navy  Documents  Affecting 

the  Public  (Pnvacy  Act)  _, 

ProfessKxiai  Conduct  of  Attorneys  Practicing  Under  the  Supervision  of  the  Judge  Advocate  General 

Department  of  the  Navy — Completed  Actions 


Regulation 
Identifier 
Number 


0703-AA34 

0703-AA44 
0703-AA45 


Title 


Availability  of  Department  c*  the  Navy  Records  and  Publication  of  Department  of  the  Navy  Documents  Affecting 
the  Public  (Freedom  of  Information  Act)  __ „_ ^ 


Regulation 
Identifier 
Number 


0703-AA46 


Department  of  the  Air  Force— Proposed  Rule  Stage 


Title 


Public  Affairs  Policies  arxJ  Procedures  

Air  Force  Matenel  Command  Federal  Acqusibon  Regulation  Supplement;  Vendor  Rating  System 
Civil  Aircraft  Use  of  United  States  Air  Force  Airfields „ „ _ 


Regulation 
Identifier 
Number 


0701-AA18 
0701-AA34 
0701-AA42 


Department  of  the  Air  Force — Final  Rule  Stage 


Tide 


Air  Force  Pnvacy  Act  Program 

A»  Force  Matenel  Command  Contractor  Performance  Assessment 

Utilization  of  Excess  and  Disposal  of  Surplus  Real  Property 

Environmental  Impact  Analysis  Process  _ _ 

Personnel  Review  Boards 


Regulation 
Identifier 
Number 


0701-AA30 
0701-AA33 
0701-AA35 
0701-AA36 
0701-AA43 


DOD 


1172 
1173 
1174 


Sequence 
Number 


1175 

1176 

1177 
1178 

1179 

1180 

1181 

1182 

1183 
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Office  of  Assistant  Secretary  for  Health  Affairs— Proposed  Rule  Stage 


Ovilian  Health  and  Medical  Program  of  the  Unifomied  Services  (CHAMPUS);  Expanded  Dental  Coverage  for  De- 
pendents of  Active  Duty  Members  of  the  Uniformed  Services  „ 

Civrtian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  TRICARE  f>rogram;si>ecii  Health 
Care  Delivery  Programs 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Sendees  (CHAMPUS);  Mental  Health  Servion.Z^ZZZZl 

Office  of  Assistant  Secretary  for  Health  Affairs— Final  Rule  Stage 


Regulation 
Identifier 
Number 


0720-AA19 

0720-AA21 
0720-AA23 


Title 


Ovilian  Health  and  Medical  Program  of  the  Uniformed  Services  (CHAMPUS);  Supplemental  Insurance  Plans  (DoD 
6010.8-R)  

Civilian  Health  and  Medical  Program  of  the  Uniformed  Sennces  (CHAMPUS);  Program  for  the  H^idiMooed  (DoD 
6010.8-R)  -~-».,~- 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Senrtces  (CHAMPUS);  Basic  Program  (DoD  60lo'w=»)  "  . 

Cr/Hian  Health  and  Medical  Program  of  the  Unifomied  Sen/ices  (CHAMPUS);  Former  Spouse/Widow(er)  and  Fed- 
eral Claims  Collection  Act  (DoD  6010.8-R) 

Civilian  Health  and  Medical  Program  of  the  Unifomied  Sennces  (CHAMPUS);  Certified  Marriaw  and  Fwrisv  Ttier^ 
pists  (DoO  6010.8-R)  __      _^ 

Civilian  Health  and  Medical  Program  of  the  Unifomied  Services  (CHAMPUS):  Reqtiwiente  fbr  Cove^^ 
imtMrsement  of  Senses  of  Ptiysicians  in  Teaching  Settings  (DoD  6010.&-R) 

Civilian  Health  and  Medical  Program  of  the  Uniformed  Senrices  (CHAMPUS);  Coverage  of  Ht«pice  Care  for  Ter- 
minally III  CHAMPUS  Beneficiaries  „ _ 

Civilian  Health  and  Med«al  Program  of  the  Uniformed  Sen/ices  (CHAMPUS);  Hospital  Payment  lor  Ariibuiatorv 
Care  _ _ 

Civilian  Health  and  Medical  Program  of  the  Unifomied  Sennces  (CHAMPUS);  Continued  Health  Care  Benefit  Pro^ 
gram „ 


Regulation 
Identifier 
Numt)er 


0720-AA01 

0720-AA04 
072O-AA06 

0720-AA07 

0720-AA10 

0720-AA13 

072O-AA18 

0720-AA20 

0720-AA24 


DEPARTMENT  OF  DEFENSE  (DOD) 
Office  of  the  Secretary  (OS) 


Prerule  Stage 


1037.  PRODUCTION  SURVEILLANCE 
(DAR  CASE  93-D003) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  242.110 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  replace  the  current  three 
categories  of  production  surveillance 
with  a  pre-delivery  surveillance 
approach. 

Timetabie: 


Action 


Date 


FR  Ota 


Case  opened  02/18/93 

Next  Action  Undeterntined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 


paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green. 

Procurement  Analyst,  IDefense 
Acquisition  Regulations  (Douncil, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon. 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF13 

1038.  SEQUENCE  OF  PROGRESS 
PAYMENTS  (DAR  CASE  93-D016) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  204;  48  CFR  242 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  require  that  contracts 
include  separate  contract  line  number 
or  subline  item  numbers  for  each 


discreet  long  line  accounting 
classification  reference  number. 


Timetable: 


Action 


Date 


FR  Cite 


Case  opened  08/17/93 

Next  Action  Undetermirted 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

l^'TOCurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  The  agency  has 
not  yet  determined  whether  there  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
{A*T).  3062  Defense  Pentagon. 
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DOO— OS 


Prerule  Stag« 


Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF28 

1039.  SMALL  PURCHASE 
REFERENCES  (DAR  CASE  93-0015) 

Legal  Auttiortty:  41  USC  421 

CFR  Citation:  48  CFR  213 

Lagai  OaadHna:  None 

At»stract  Modify  the  Defense  FAR 
Supplement  to  revise  DFARS  references 
to  "small  purchase  limitation." 
"simplified  purchase."  and  "small 
purchase  threshold"  in  connection  with 
Section  800  recommendation  to  raise 
threshold  to  $100,000. 

Tknatabla: 


Action 


FR  Cits 


Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF57 

1040.  •  PERSONAL  SERVICES 
CONTRACTS  (DAR  CASE  94-0302) 

Legal  Authority:  PL  103-160.  Sec  712: 
PL  103-160.  Sec  715 

CFR  Citation:  48  CFR  237.000 

Legal  Oeadllne:  None 

At>stract  Modify  the  Defense  FAR 
Supplement  to  establish  procedures  for 
entering  into  personal  service  contracts 
to  carry  out  health  care  responsibilities 
in  medical  treatment  facilities  of  DoD. 

Tlmetat)le; 

Action 


Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  079O-AF76 


1041.  •  EIKX>M  SUPPLEMENT  PAR 
CASE  94-0001) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  201 

Legal  Deadline:  None 

Atwtract  Modify  the  Defense  FAR 
Supplement  to  incorporate  text  and 
clauses  from  the  U.S.  European 
Command  Supplement. 

Timetat>le: 


Action 


Dal*  FR  on* 


Dale         FR  cue 


Case  opened  08/10/93 

Next  Actmn  Undetermined 

SmaN  Entitiaa  Affected:  Businesses 

Oovemment  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement;  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperworii  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  OfTice  of  the 
Secretary.  ATTN:  IMD  3Dl3g.  OUSD 
(A&Tl.  3062  Defense  Pentagon. 


Case  opened  02AXB/94 

Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Oovemment  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  OfHca  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 


Caseopened  02/03/94 

Next  Action  Undetermined 

SmaH  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  The  agency  has 
not  yet  determined  whether  there  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  30139,  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 


RIN:  0790-AF77 


DEPARTMENT  OF  DEFENSE  (DOD) 
Offica  of  tha  Secretary  (OS) 


Proposed  Rule  Stage 


1042.  •  GRANTS  AND  COOPERATIVE 
AGREEMENTS  TO  STATE  AND  LOCAL 
GOVERNMENTS 

Legal  Authority:  5  USC  30i:  lo  USC 
113 

CFR  Citation:  32  CFR  33 

Legal  Deadline:  None 

AlMtract  In  response  to  a 
recommendation  by  the  National 
Performance  Review,  this  proposed 
revision  to  the  grants  management 
common  rule.  "Uniform  Administrative 
Requirements  for  Grants  and 
Cooperative  Agreements  to  State  and 
Local  Governments."  is  issued  to  raise 
the  dollar  threshold  for  simplified 
procedures  for  small  purtha.ses 


(simplified  acquisition  threshold)  by 
State  and  local  grantees.  The  agencies' 
common  rule  provides  uniform  Fiscal 
and  administrative  requirements 
applicable  to  all  types  of  grants  and 
cooperative  agreements  to  State  and 
local  governments. 

Timetalila: 


ActkMi 


FR  CNi 


NPflM 


OO'OO/OO 


SnwII  Entitiee  Affected:  Undetermined 

Government  Levels  Affedsd:  State. 
Local 


Agency  Contsct  M.  Herbst. 

Department  of  Defense,  Office  of  the 
Secretary.  703  614-0205 

RIN:  0790-AF68 

1043.  WAIVER  OF  N0f4- 
MANUFACTURER  RULE  (DAR  CASE 
91-0S5) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  219.502;  48  CFR 
219.7000:  48  CFR  252.219 

Legal  Oeadlina:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  apply  Small  Business 
Administration  waivers  u  the  Small 


DOD— OS 


Disadvantaged  Business  set  aside 
program. 

Timetat>le: 


Action 


Date  FR  Cite 


Case  opened  08/26/91 

Next  Action  Undetemiined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(A&T).  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  079O-AD55 

1044.  ELECTRONIC  FUNDS 
TRANSFER  (DAR  CASE  90-0009) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  232.910 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  reflect  the  Department 
of  Defense  unique  requirements  for  use 
of  electronic  funds  transfer  for  contract 
payments. 

Timetat>le: 


Action 


Date  FR  Cite 


Case  opened  05/30/90 

Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AD80 


Proposed  Rule  Stage 


1045.  OVERHEAD  SHOULD  COST 
REVIEWS  (DAR  CASE  92-0010) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  215.810 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  provide  guidance  for 
use  of  overhead  should  cost  reviews. 

Timetable: 


Action 


Date  FR  cne 


04/02/92 

06/17/94    59  FR  31189 

08/16/'94 


Case  opened 

NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paper\vork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AD95 


1046.  PERSONAL  SERVICES 
COMPENSATION  PAR  CASE  91-085D) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  242.15 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  establish  a  DoD 
threshold  for  review  of  contractor 
compensation  systems. 

Timetable: 


Action 


Date 


FR  ate 


Case  opened  12/02/91 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 


Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon. 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AE45 


1047.  DEMILITARiZATION  (DAR  CASE 
92-0024) 

Legal  Autttority:  41  USC  421 

CFR  Citation:  48  CFR  245.604;  48  CFR 
245.7310;  48  CFR  252.245 

Legal  Deadline:  None 

At>stract  Modify  the  Defense  FAR 
Supplement  to  develop  9  clause  to 
notify  contractors  of  demilitarization 
requirement!?. 

Timetat>le: 


Action 


Date 


FR  Cite 


07/23/92 

03/16/94    59  FR  12223 

05/16/94 


Case  opened 

NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 
Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  079O-AE48 

104&  UNIFORM  PROCUREMENT 
INSTRUMENT  IDENTIFICATION 
NUMBERS  (PtIN)  (DAR  CASE  92-0044) 

Legal  AutfK>rity:  41  USC  421 

CFR  Citation:  48  CFR  204.70 

Legal  Deadline:  None 

At>stract  Modify  the  Defense  FAR 
Supplement  to  revise  the  numbering 
system  for  orders  placed  against 
another  Department  of  Defense 
activity's  contracts  and  to  replace  the 
Department  of  Defense  activity  address 
numbers  with  DOD  activity  address 
codes. 
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UMI 


DOO— OS 


TliiMtablK 


Actton 


FHCN* 


08/18/94    59  FR  42566 
09/ia/94 


Cam  opened 

NPRM 

NPRMConvnent 

PefxxJ  End 
next  Action  Undetermined 

SmaN  EntttlM  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AE64 

1049.  ORGANIZATIONAL  CONFLICTS 
OF  INTEREST  (DAR  CASE  92-0344) 

Legal  Authority:  PL  102-484,  Sec  819 

CFR  Citation:  48  CFR  209.500;  48  CFR 
252.209 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  implement  section  819. 
PL  102-484,  which  revises  10  USC 
2399(a)  regarding  contractor 
participation  in  certain  phases  of 
procurement. 

Timetable: 


Action 


Date 


FR  Ota 


10/29/92 

11/01/93    58  FR  58316 

01/03/94 


Case  opened 

NPRM 

NPRM  Coownent 

Penod  End 
Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary,  ATTN:  IMD  3D139.  OUSD 


(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  079O-AE9O 


1050.  SCREENING  THRESHOLD  (DAR 
CASE9M)008) 

Legal  AuttK>rlty:  41  USC  421 

CFR  Citation:  48  CFR  245.608 

Legal  Deadline:  None 

Abstract  Modify  die  Defense  FAR 
Supplement  to  raise  the  threshold  for 
items  of  serviceable  property  from  $500 
to  SI. 000  to  conform  with  Federal 
Acquisition  Regulation  45.606-5. 

Timetat>le: 

Action Date  FR  Cite 

Case  opened  06/02/93 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  079O-AF18 

1051.  TECHNICAL  DATA  (DAR  CASE 
91-312) 

Legal  Autffority:  PL  102-190.  Sec  807 

CFR  Citation:  48  CFR  227 

Legal  Deadline:  Final,  Statutory. 
November  1. 1992. 

Abstract  Modify  the  IDefense  FAR 
Supplement  to  develop  language 
concerning  technical  data. 

Timetable: 


Action 


Date 


FR  Cite 


11/27/91 

06/20/94    59  FR  31584 

08/19/94 


Case  opened 

NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 


Proposed  Rule  Stage 


Analysis:  Regulatory  Flexibility 
Analysis 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF29 

1052.  DEBARMENT  AND  SUSPENSION 
(DAR  CASE  93-D018) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  209.405 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  list  certain  actions 
agencies  may  not  take  with  contracton. 
debarred,  suspended  or  proposed  for 
debarment. 

Timetable: 


Action 


Date 


FR  Cite 


09/22/93 

07/14/94    59  FR  35895 

09/12/94 


Case  opened 

NPRM 

NPRM  Comment 

Period  End 
Next  Action  Urxletermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF31 

1053.  DOMESTIC  CONSTRUCTION 
MATERIALS  (DAR  CASE  93-D019) 

Legal  Authortty:  4i  USC  421 

CFR  Citation:  48  CFR  225.202 

Legal  Deadline:  None 


DOD— OS 


Proposed  Rule  Stage 


Abstract  Modify  die  Defense  FAR 
Supplement  to  state  that  the  cost  of  a 
particular  domestic  construction 
material  shall  be  considered 
unreasonable  when  it  exceeds  the  cost 
of  foreign  material  by  more  than  50 
percent  (including  duty). 

Timetable: 


Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  clarify  DoD  policy  on 
selection  of  subcontractors  who  offer 
the  greatest  value  to  the  Government. 

Timetable: 


Action 


Data 


FR  ate 


Action 


Date  FR  Cite 


Case  opened  10/15/93 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF32 


1054.  GREATEST  VALUE  SOURCE 
(DAR  CASE  93-0020) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  215.806;  48  CFR 
244.202 


11/02jW 

08/18/94    59  FR  42569 

10/17/94 


Case  opened 
NPRM 

NPRM  Comment 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF39 

1055.  •  GOVERNMENT  SUPPLY 
SOURCES  (DAR  CASE  94-D002) 

Legal  Authority:  41  USC  421 


CFR  Citation:  48  CFR  251.102;  48  CFR 
252.251 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  clarif>'  DoD  policy  on 
contractor  payments  for  purchases 
made  iix>m  Government  supply  sources 
including  charging  interest  for  late 
payments  and  susf>ending  contractor 
access  to  DoD  material. 

Timetable: 


Action 


Data 


FR  Cite 


Case  opened  06/10/94 

NPRM  08/02/94    59  FR  39318 

NPRM  Comment  10/03/94 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

niH:  0790-AF79 


DEPARTMENT  OF  DEFENSE  (DOD) 
Office  of  the  Secretary  (OS) 


Final  Rule  Stage 


1056.  TOTAL  QUALITY  MANAGEMENT 
(DOD  DIRECTIVE  5000.51) 

Legal  Authority:  EO  12637 

CFR  Citation:  32  CFR  281 

Legal  Deadline:  None 

Abstract  This  proposed  rule 
establishes  policy  and  assigns 
responsibility  for  implementation  of  the 
Total  Quality  Management  concept  in 
the  Department  of  Defense.  The  concept 
will  be  implemented  both  internally 
with  the  Diepartment  of  Defense  as  well 
as  in  DoD  acquisition  strategies. 

Timetable: 


Action 


Date 


FR  Cite 


Action 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


07/19/89 
08/18/89 


54  FR  30227 
54  FR  30227 


Final  Action  00/00/00 

Final  Action  EMective  00/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  F.  Doherty, 

Department  of  Defense,  Office  of  the 
Secretary,  703  695-7915 

RIN:  0790-AB33 

1057.  RESTRICTIONS  ON  LOBBYING 

Legal  Authority:  PL  102-121;  31  USC 
1352;  5  USC  301;  10  USC  113 

CFR  Citation:  32  CFR  28 

Legal  Deadline:  None 

At>stract  The  Department  of  Defense 
(DoD)  is  adopting  the  following  interim 


rule  establishing  new  restrictions  on 
lobbying  and  will  proceed  with  internal 
agency  coordination,  the  results  of 
which  will  be  reflected  in  the  final 
common  rule.  It  is  the  Department  of 
Defense's  objective  to  establish  uniform 
practices  within  the  Office  of  the 
SecTetary  of  Defense,  the  military 
departments,  and  the  defense  agencies 
that  would  be  consistent  with  those 
being  established  by  other  executive 
departments  and  agencies  in  adopting 
this  Government  wide  rule. 

Timetat>le: 


Action 


FR  cm 


Interim  Final  Rule         02/26/90    55  FR  6737 
Next  Action  Ur>determ«r)ed 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 


UMI 
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OOD— OS 


Agency  Contact  M  HniMt. 

Department  of  Defense.  Office  of  the 
Secretary.  703  614-020S 

RIN:  079O-AC54 

1058.  RELEASE  OF  ACQUISITION- 
RELATED  INFORMATION  (DOD 
DIRECTIVE  5230.AA) 

Legal  Authority:  PL  101-189 

CFR  Citation:  32  CFR  286h 

Legal  Deadline:  None 

Abstract  This  rule  establishes  the 
policy  of  the  Department  of  Defense  to 
make  the  maximum  amount  of 
acquisition-related  information 
available  to  the  public  and  to  respond 
promptly  to  specific  requests  from  the 
public. 

Timetable: 


Action 


FR  at* 


Intenm  Final  Rule 
Intenm  Final  Rule 

Comment  Penod 

End 
Final  ActKXi 


07/12/90    55  FR  28614 
Oa/13/90    55  FR  28614 


00/00/00 


Final  ActKX*  Effective  00/OWOO 
Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact  S.  Slavtky. 

Depanment  of  Defense.  Office  of  the 
Secretary.  703  697-8335 

RIN:  079O-AC62 


1059.  PILOT  PROGRAM  POLICY 

Legal  Auttwrtty:  10  USC  2340  note 

CFR  Citation:  32  CFR  2 

Legal  Deadline:  None 

Abstract:  This  document  establishes 
the  criteria  for  nominating  an 
acquisition  program  as  a  participant  in 
the  Defense  Acquisition  Pilot  Program, 
the  procedures  for  designation  under 
the  pilot  program,  and  the  policies 
related  to  requests  for  statutory  ar.d 
regulatory  relief  to  be  granted  under  the 
pilot  program. 

TintetaWe: 

Action 


FR  Clia 


12A)2/93    58  FR  63542 
01/31/94    58  FR  63543 


NPRM 

NPRM  Comment 

Penod  End 
Next  Action  Undetemvned 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Liidftermined 


Agency  Contact  R.  Sylvester. 

Department  of  Defense.  Office  of  the 
Secretary.  703  897-6399 
RIN:  0790-AF26 


1060.  SaENCE,  MATHEMATICS,  AND 
ENGINEERING  (SME)  EDUCATION 
Legal  Autttorlty:  10  USC  301 
CFR  Citation:  32  CFR  118 
Legal  Deadline:  None 

AtMtract  This  document  provides 
support  to  institutions  of  higher 
education  through  infrastructure 
assistance  to  historically  black  colleges 
and  universities  and  minority 
institutions.  It  also  defines  minority 
institutions  and  establishes  procedures 
for  DoD  programs  and  activities  in 
Science,  Mathematics,  and  Engineering 
(SME)  education. 

Timetable: 


Action 


Dale 


FR  Ota 


12/17/93    58  FR  66956 
02/15/94    58  FR  65956 


NPRM 

NPRM  Comment 

Penod  End 
Neirt  Action  Undetenmned 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected: 
Undetermined 

Agency  Contact  R.  Hemdon, 

Department  of  Defense.  Office  of  the 
Secretary.  703  614-O205 

RIN:  0790-AF27 


1061.  •  NATIONAL  SECURITY 
EDUCATION  PROGRAM  (NSEP) 
GRANTS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION  (DOD 
DIRECTIVE  1025.CC) 

Legal  Authority:  20  USC  1141(a) 

CFR  Citation:  32  CFR  206 

Legal  Deadline:  Final,  Statutory.  April 
5.  1994. 

Abstract  The  National  Security 
Education  Act  provided  for  the 
National  Security  Education  Program, 
the  National  Security  Education  Board, 
and  a  Trust  Fund  in  the  US  Treasury 
to  provide  all  resources  for  the 
program.  Under  the  Act  the  Secretary 
is  directed  to  carry  out  a  program  to 
award  undergraduate  scholarships, 
graduate  fellowships,  and  grants  to 
institutions  of  higher  education.  This 
rule  is  to  inform  those  concerned  with 
institutional  grants  to  be  offered  under 
the  1994-1995  pilot  grants  program  of 
the  preliminary  guidelines. 


Final  Rule  Stage 


Tinwtable: 


Action 


FR  CHa 


05rt)5/94    59  FR  26116 

05/19/94    59  FR  261 16 
07/18/94    59  FR  261 16 


Interim  Final  Rule 

Etfectrve 
Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Urxletennined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  E.  Collier. 
Department  of  Defense.  Office  of  the 
Secretary.  703  696-1991 

RIN:  0790-AF59 


1062.  •  REVITAUZING  BASE 
CLOSURE  COMMUNITIES 
Regulatory  Plan:  This  entry  is  Seq.  No. 
23  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  Q790-AF61 


1063.  •  REVITAUZING  BASE 
CLOSURE  COMMUNITIES  -  BASE 
CLOSURE  COMMUNITY  ASSISTANCE 
Legal  Authority:  lo  USC  2687  note 
CFR  Citation:  32  CFR  91 

Legal  Deadline:  Final.  Statutory.  May 
30.  1994. 

Such  guidance  must  be  issued  and 
effective  to  enable  the  Department  of 
Defense  to  perform  various  acted 
required  by  law  and  to  be 
accomplished  prior  to  May  30.  1994. 

Abstract  The  interim  final  rule 
promulgates  guidance  required  by 
section  2903  of  the  National  [)efense 
Authorization  Act  for  Fiscal  Year  1994. 
and  provides  interpretive  guidance 
concerning  other  changes  to  the  base 
realignment  and  closure  process 
generated  by  Title  XXIX  of  the  Act. 
This  interim  final  rule  also  establishes 
policy  and  procedure,  assigns 
responsibilities,  and  delegates  authority 
under  the  President's  Five-Part  Plan, 
"A  Program  to  Revitalize  Base  Closure 
Communities,"  July  2.  1993. 

Timetable: 


Action 


Date 


Intenm  Final  Ruie 
Intenm  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 


04/06^ 
04A)6/94 


FR  CHe 

59  FR  16127 
59  FR  16127 


07/05«4    59  FR  16127 
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Action 


Data 


FR  CHe 


PuWic  Heanng  07/18/94    59  FR  36367 

Procedures  Interim 

Final  Rute 
Extension  of  Oa'05/94    59  FR  34382 

Comment  Period 

Interim  Final  Rute 
Public  Hearing  Intenm  08/05/94    59  FR  35463 

Final  Rule 
Final  Action  10/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

.additional  Information:  For  a  further 
description  of  this  action  and  a  related 
action  (RIN  079O-AF61).  see  the 
Department  of  Defense  Regulatory  Plan 
appearing  in  Part  II  of  this  issue  of  the 
Federal  Register. 

Agency  Contact  F.  Savat,  Department 
of  Defense,  Office  of  the  Secretary.  703 
614-5356 

RIN:  0790-AF62 


1064.  •  COLLECTION  FROM  THIRD 
PARTY  PAYERS  OF  REASONABLE 
COSTS  OF  HEALTHCARE  SERVICES 

Legal  Authority:  5  USC  301;  10  USC 
1095 

CFR  Citation:  32  CFR  220 

Legal  Deadline:  None 

Abstract  This  proposed  rule  would 
replace  the  current  method  of  per  diem 
billings  based  on  diagnostic  related 
groups  and  expand  the  single 
outpatient  billing  category  to  as  many 
as  forty  to  fifty,  and  expand  the  billing 
for  outpatient  services  to  include  land 
ambulance  service,  air  ambulance 
ser\'ice  and  hyperbaric  ser\'ice. 

Timetable: 


Action 


Date 


FR  Cite 


04/28/94    59  FR  21949 
06/27/94    59  FR  21949 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemnined 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact  K.  Reents. 

Department  of  Defense.  Oftice  of  the 
Secretary-.  703  756-8910 

RIN:  0790-AF63 


1065.  •  REVtTAUZING  BASE 
CLOSURE  COMMUNITIES  -  BASE 
CLOSURE  COMMUNITY  ASSISTANCE 
II 

Legal  Authority:  lO  USC  2687  note 

CFR  Citation:  32  CFR  91 

Legal  OeadUne:  Final.  Statutory.  May 
30.  1994. 

Such  guidance  must  be  issued  and 
effective  to  enable  the  Department  of 
Defense  (DoD)  to  perform  various  acts 
required  by  law  and  to  be 
accomplished  prior  to  May  30.  1994. 

Abstract  The  proposed  amendment 
publishes  for  comment  the  guidance 
required  by  section  2908  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1994.  Section  2908  of  the 
Act  provides  authority  for  the  Secretary 
of  Defense  to  transfer  real  property  or 
facilities  available  as  a  result  of  a  base 
closure,  to  pertons  paying  the  cost  of 
environmental  restoration  activities  on 
the  property. 

Timetable: 


Actio* 


Data 


FR  Ctta 


04/06/94    59  FR  16157 
07/05/94    59  FR  16157 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affectedv 

Undetermined 

Agency  Contact:  F.  Savat.  Department 
of  Defense.  Office  of  the  Secretary,  703 
614-5356 

RIN:  0790-AF64 

1066.  •  INDEBTEDNESS  OF  MILITARY 
PERSONNEL(DOD  DIRECTIVE  1344.9) 

Legal  Authority:  PL  103-94;  10  USC 
113(d) 

CFR  Citation:  32  CFR  50 

Legal  Deadline:  None 

Abstract  In  order  to  comply  with 
Public  Law  the  Hatch  Act  Reform 
Amendments  of  1994.  the  Department 
of  Defense  is  in  the  process  of 
promulgating  a  regulation  with  regard 
to  members  of  the  Armed  Forces  which 
includes  provisioiu  for  the  involuntary 
allotment  of  the  pay  of  a  member  of 
the  Armed  Forces  for  indebtedness 
owed  a  third  party  as  determined  by 
the  final  judgment  of  a  court  of 
competent  jurisdiction,  and  as  further 
determined  by  competent  military  or 
executive  authorities,  as  appropriate,  to 


Final  Rule  Stage 


be  in  compliance  with  the  procedural 
requirements  of  the  Soldiers'  and 
Sailors'  Civil  Relief  Act  of  1940. 

Timetable: 


Action 


Data 


FR  Ctta 


04/26«4    59  FR  21713 
06/27/94    59  FR  21713 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  lindetemwted 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  A.  Cook.  Department 
of  Defense.  Office  of  the  Secretar>'.  703 
697-3387 

RIN:  0790-AF65 


1067.  •  TEACHER  AND  TEACHER'S 
AIDE  PLACEMENT  ASSISTANCE 
PROGRAM 

Legal  Authority:  10  USC  1151;  10  USC 
1598;  10  USC  2410c 

CFR  Citation:  32  CFR  254 

Legal  Deadline:  None 

Abstract  This  program  provides 
stipends  to  Service  members  and 
eligible  individuals  losing  Defense  jobs 
and  provides  grants  to  local  educational 
agencies  who  hire  separated  military 
members,  terminated  Department  of 
Defense  and  Department  of  Energy 
employees,  and  displaced  defense 
contractor  scientists  and  engineers  as 
teachers  and  teacher  aides.  The  intent 
of  this  program  is  to  relieve  shoilages 
of  elementary  and  secondary  school 
teachers  and  teacher's  aides  through 
placement  of  qualified  separating 
military.  Department  of  Defense  and 
Department  of  Energy  employees,  and 
displaced  contractor  employees  in 
schools  that  serve  a  concentration  of 
children  from  low-income  families. 

Timetable: 


Action 


Dale 


FR  Ctta 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 
Next  Action  Undetemfiined 


02/15«4    59  FR  7213 
02/22/94    59  FR  7213 

04/18/94    59  FR  7213 


SmaN  Entities  Affected:  None 
Government  Levels  Affected:  None 
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Agency  Contact  O.  Thomas. 

Department  of  Defense,  Office  of  the 
Secretary,  703  696-4384 

RIN:  079O-AF71 

1068.  •  DLA  ACQUISITION 
REGULATION:  SMALL  BUSINESS  AND 
SMALL  OISADVANTAGEO  BUSINESS 
CONCERNS 

Legal  Auttiority:  5  USC  301:  10  USC 
2202;  48  CFR  1,  subpart  1.3;  48  CFR 
2U1.  subpart  201.3 

CFR  Citation:  48  CFR  5419:  48  CFR 
5452 

Legal  Deadline:  None 

Abstract  The  Defense  Logistics  Agency 
(DLA)  proposes  to  establish  a  new  48 
CFR  Chapter  54  to  contain  DLA 
acquisition  regulations.  New  parts  5419 
and  5452  provide  regulatory  coverage 
which  incorporates  two  nonstandard 
clauses  in  domestic  bulk  petroleum 
solicitations  and  contracts  concerning 
small  business  set  asides  and 
evaluation  preference  for  Small 
Disadvantaged  Business  concerns  into 
DLAR  on  a  permanent  basis.  The 
proposed  coverage  supplements  the 
contract  quality  requirements  of  the 
Defense  Federdl  Acquisition  Regulation 
Supplement  (DFARS)  by  adding 
prescriptive  language  and  contract 
clau.sus  to  satisfy  the  specific  needs  of 
DLA. 

Timetable: 


Action 


FR  Cite 


04/28/94    59  FR  21954 
06/27/94    59  FR  21954 


NPRM 

NPRM  Comment 

Period  End 
Next  Actioi  Undetermined 

Smalt  Entities  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Procurement:  This  is  a  procurement- 
rtlattd  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  M.  Reardon. 

IX-'partment  of  Defense,  Offic*  of  the 
Set.rHtary.  703  274-6431 

RIN:  0790-.\F72 

1069.  •  OLA  ACQUISITION 
REGULATION;  FUEL  ALLOCATION 
PROCEDURES 

Legal  Authority:  5  USC  301:  10  USC 
2202:  4H  CFR  1,  subport  1.3;  48  CFR 
201,  subpart  201.3 


CFR  Citation:  48  CFR  5452 

Legal  Deadline:  None 

Abstract  The  Defense  Logistics  Agency 
proposes  to  add  coverage  to  48  CFR 
Chapter  54.  The  proposed  changes 
affect  regulations  on  Solicitation 
Provisions  and  Contract  Clauses.  The 
proposed  changes  implement  and 
supplement  the  Federal  Acquisition 
Regulation  4g.504(a)(l)  which  requires 
the  use  of  FAR  Default  Clause  52.249- 
8.  The  changes  are  required  in  order 
to  incorporate  three  nonstandard 
clauses  in  bulk,  bunkers,  intoplane,  and 
posts,  camps,  and  stations  petroleum 
solicitations  and  contracts  concerning 
fuel  allocations  pro<;edures.  These  fuel 
allocation  clauses  permit  DFSC 
contractors  to  supply  less  than  the  full 
amount  of  fuel  contracted  by  the 
government,  without  being  terminated 
for  default,  during  periods  of 
exceptional  fuel  shortages. 

Timetable: 


Action 


FR  Cite 


04/28/94    59  FR  21956 
06/27/94    59  FR  21956 


NPRM 

NPRM  Comment 
Period  End 

Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Procureipent  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  M.  Reardon. 
I3epartment  of  Defense.  Office  of  the 
Secretary,  703  274-6431 

RIN:  079O-AF73 

1070.  •  PROGRAM  TO  ENCOURAGE 
PUBLIC  AND  COMMUNITY  SERVICE 
EMPLOYMENT  (DOD  INSTRUCTION 
1332.37) 

Legal  Authority:  10  USC  1143(c) 

CFR  Citation:  32  CFR  77 

Legal  Deadline:  None 

Abstract  The  proposed  rule  would 
establish  guidelines  for  the  registration 
of  public  and  community  service 
organizations  and  a  listing  of  separating 
DoD  (mrsonnel  and  their  spouses  to  be 
maintained  by  the  DoD.  The  purpose 
of  the  public  and  community  service 
organizational  registry  is  to  provide  an 
avenue  for  public  and  community 
Ker\-ice  organizations  to  recruit  highly 


Final  Rule  Stage 


skilled  and  experienced  separating  DoD 
personnel  and  their  spouses. 

Timetable: 


Action 


Data 


FR  ate 


NPRM  04/04/94    59  FR  15673 

NPRM  Comment         06/03/94    59  FR  15673 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  D.  Witkowski, 

Department  of  Defense,  Office  of  the 
Secretary,  703  695-1636 

RIN:  0790-AF75 

1071.  TIMEKEEPING  AND  LABOR 
ACCOUNTING  SYSTEMS  (DAR  CASE 
91-004) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  209;  48  CFR  242 

Legal  Deadline:  None 

Atjstract  Modify  the  Defense  FAR 
Supplement  to  add  general  standard  of 
responsibility  for  prospective 
contractors  to  have  sufficient  internal 
accounting  controls. 

Timetable: 


Action 


t>at* 


FR  CHe 


02/16/91 

06/10/91    56  FR  26645 

08/11/91 

09/24/93    58  FR  49938 
11/26/93 


Case  opened 

NPRM 

NPRM  Comment 

Penod  End 
NPRM 
NPRM  Comnf>ent 

Period  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

f*rocurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  079()-ADl6 
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1072.  VALVES  AND  MACHINE  TOOLS 
(DAR  CASE  91-320) 

Legal  Authority:  PL  102-190,  Sec  834 

CFR  Citation:  48  CFR  225 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  extend  the  restriction  on 
foreign  purchases  of  valves  and 
machine  tools  through  fiscal  year  1996. 

Timetable: 


Action 


Oats  FR  Cite 


11/27/91 

04/23,'92    57  FR  14988 

09/08/93    58  FR  47243 

10/08/93 


Case  opened 
Intenm  Final  Rule 
NPRM 
NPF»M  Comment 

Penod  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 
Procurement  Analyst,  Defense 

Acquisition  Regulations  Council. 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  079O-AD63 


1073.  ACQUtSmON  OF  COMMERUAL 
ITEMS  (DAR  CASE  89-316) 

Legal  Authority:  PL  101-189.  Sec  824 

CFR  Citation:  48  CFR  211.70 

Legal  Deadline:  NPRM,  Statutory,  May 
28,  1990.  Final,  Statutory.  August  26. 
1990. 

Abstract  Modify  the  Defense  FAR 
Supplement  to  require  development  of 
a  simplified  uniform  contract  for 
acquisition  of  commercial  items. 

Timetable: 


Action 


Date 


FR  Cite 


12/06/89 

07/11/90    55  FR  28514 

08/27/90 


Case  opened 

NPRM 

NPRM  Comment 

Perrod  End 
Interim  Final  Rule        1 1/27/91    56  FR  60066 
Next  Action  UndetemTined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T),  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AD79 


1074.  INSURANCE  U ABILITY  TO 
THIRD  PARTIES  (DAR  CASE  92-D015) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  228.322 

Legal  Deadline:  None 

Atjstract  Modify  the  Defense  FAR 
Supplement  to  remove  out-dated 
language. 

Timetable: 


Action 


Data  FR  Cite 


Case  opened  05A)6/92 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwoik  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AEOO 


1075.  DRUG-FREE  WORKFORCE  (DAR 
CASE  88-083) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  223 

Legal  Deadline:  None 

At>stract  Modify  the  Defense  FAR 
Supplement  to  require  contractors  to 
maintain  a  drug-free  workforce. 

Timetable: 


Action 


Date 


FR  Oito 


Case  opened 


06/14/88 


Action 


Date  FR  CHa 


Interim  Rnai  Rule        09/28/88    S3  FR  37763 


12/30/91  56  FR  67209 

07/23/92  57  FR  3276© 

07/23/92  57  FR  32736 
09/21/92 


Final  Rule 
NPRM 

Interim  Final  Rule 
NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AE40 


1076.  INCREMENTAL  FUNDING,  FIXED 
PRICE  CONTRACTS  (DAR  CASE  90- 
037) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  232.7;  48  CFR 
252.232 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  permit  the  use  of 

incremental  funding  of  fixed-price 
contracts  under  certain  situations. 

Timetable: 


AcUon 


Date  FR  Oto 


Case  opened  09/26/90 

interim  Rnal  Rule        09/01/93   58  FR  46091 

Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Anafy'sis 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense,  Office  of  the 


UMI 
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OOD-OS 


Final  Rule  Stage 


Se<;retary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  079O-AE42 


1077.  UNDEFINITIZED  CONTRACTUAL 
ACTIONS  (OAR  CASE  92-0033) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  217.740 

Legal  Deadline:  None 

Abstract:  Modify  the  Defense  FAR 
Supplement  to  clarify  the  limitations 
on  obligation  and  ex|}enditure  of  funds 
for  undeTinitized  contractual  actions. 

Timetable: 


Action 


Datt  FR  Cite 


10/26/92 

11/01/93    58  FR  58317 

01/03/94 


Case  opened 

NPRM 

NPRM  Comment 

Penod  End 
Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(A&T).  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  703  604- 
S929 

RIN:  0790-AE55 

1078.  STREAMUNED  RESEARCH  AND 
DEVELOPMENT  PROCEDURES  (LAB 
DEMONSTRATIONS)  (DAR  CASE  92- 
D034) 

Legal  Autliortty:  41  USC  421 

CFR  Citation:  48  CFR  235 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  develop  streamlined 
procedures  for  research  and 
development  procurements  of  $10 
million  or  less. 

Timetable: 


Action 


FR  CHe 


Case  opened 
NPRM 


10/28/92 

11A)3«3    58  FR  58873 


Action 


Date 


FR  Ota 


NPRM  Comment         01/03/94 

Penod  End 
Next  Actxxi  Undetemnined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  adion  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green. 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington,  EX:  20301-3062,  703  604- 
5929 

RIN:  079O-AE56 

1079.  CONTRACTOR 
INSURANCE/PENSION  REVIEWS  (DAR 
CASE  92-0040) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  242.730 

Legal  Deadline:  None 

At>8tract  Modify  the  Defense  FAR 
Supplement  to  raise  the  threshold  for 
conducting  Contrador  .« 

Insurance/Pension  Reviews  from  $10 
million  to  $40  million  when  other  than 
sealed  bid  procedures  are  used. 

Timetable: 

(■ — ■ 


Action 


FR  OH* 


11/25/92 

09/24/93    58  FR  49960 

11/26/93 


Case  opened 

NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  OfUce  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon, 


Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AE60 


1080.  OFFSET  ADMINISTRATIVE 
COSTS  (DAR  CASE  93-0004) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  225 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  comply  with  revisions 
to  Defense  Security  Assistance  Agency 
policy. 

Timetable: 


Action 


Date 


FROte 


Case  opened  04/21/93 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
papenvork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense,  Office  of  the 
Set:retary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF14 

1081.  LIFEBOAT  SURVIVAL  SYSTEM 
(DAR  CASE  93-D308) 

Legal  Authority:  PL  103-139,  Sec  8124 

CFR  Citation:  48  CFR  225 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  require  that  50%  or 
more  of  the  labor  in  the  manufacture 
and  assembly  be  performed  in  the 
United  States  for  a  totally  enclosed 
lifeboat  survival  system  which  consists 
of  the  lifeboat  and  associated  davits 
and  winches . 

Timetable: 


Action 


FR  ate 


Case  opened  12/01/93 

Interim  Finai  Rule        04/22/94   59  FR  19145 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 


DO[>— OS 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Ck)uncil. 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T).  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF34 

1082.  INDIAN  TRIBAL  OR  ALASKA 
NATIVE  CORPORATION  (DAR  CASE 
93-0309) 

Legal  Authority:  PL  103-139.  Sec  8051 

CFR  Citation:  48  CFR  219 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  provide  that  an  Indian 
Tribal  or  Alaska  Native  corporation 
furnishing  products  of  a  small  business 
concern  shall  not  be  denied  the 
opportunity  to  be  awarded  a 
procurement  solely  because  it  is  not  the 
actual  manufacturer  or  processor. 

Timetable: 


Action 


FR  Cite 


Case  opened  12/01/93 

Interim  Final  Rule        05/13/94    59  FR  24958 

Next  Action  Undetermined 

Small  Entities  Affected:  None  . 

Government  Levels  Affected:  Tribal. 
Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  703  604- 
5929 

RIN:  079O-AF35 

1083.  AIRCRAFT  FUEL  CELLS  PAR 
CASE  93-D307) 

l.egal  Authority:  PL  103-139,  Sec  8090 

CFR  Citation:  48  CFR  225 

l.egal  Deadline:  None 


Final  Rule  Stage 


Abstract  Modify  the  Defense  FAR 
Supplement  to  require  the  Department 
of  Defense  to  only  procure  aircraft  fuel 
cells  that  are  produced  or  manufactured 
in  the  United  States  by  a  domestic- 
owned  and  domestic-operated  entity. 

Tlmetal>le: 


Action 


Date 


FR  ate 


Case  opened  12/01/93 

Interim  Final  Rule        03/14/94    59  FR  11729 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
papenvork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Gr«en. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  OfTice  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF36 

1084.  PROGRESS  PAYMENTS  (DAR 
CASE  93-0305) 

Legal  Authority:  PL  103-139.  Sec  8155 

CFR  Citation:  48  CFR  232.501:  48  CFR 
252.232 

Legal  Deadline:  None 

Abstract  Modify'  the  Defense  FAR 
Supplement  to  reduce  the  customary 
progress  p^rment  rate  for  large 
businesses  from  85%  to  75%  for  all 
solicitations  issued  on  or  after 
November  11.  1993. 

Timetable: 


Action 


Date  FR  Cite 


Case  opened  11/15/93 

Interim  Final  Rule        1 1/24/93    58  FR  62045 

Next  Action  Undetermined 

Small  Entities  Affected:  None     ' 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  writh  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  Office  of  tlie 


Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T),  3062  Defense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF37 

1085.  PART  35  CLAUSES  (DAR  CASE 
93-0022) 

Legal  Authority:  41  USC  421 

CFR  Citation:  48  CFR  235 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  insert  component  level 
clauses  in  the  Defense  FAR 
Supplement.. 

Timetat)le: 

Action 


Date 


FR  ate 


Case  opened  12/01/93 

Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Anafy'sis 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington,  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF40 

1086.  SERVICES  AT  INSTALLATIONS 
BEING  CLOSED  (DAR  CASE  93-D323) 

Legal  Authority:  PL  103-160.  Sec  2907 

CFR  Citation:  48  CFR  237 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  provide  tliat  the 
Department  of  Defense  may  contract 
with  local  governments  for  the 
provision  of  poUce  services,  fire 
protection  services,  airfield  operation 
services,  or  other  community  ser\'ices 
at  installations  being  dosed. 

Timetable: 


Action 


FR  ate 


Case  opened  12/14/93 

Interim  Final  Rule        07/15/94    59  FR  36088 

Next  Action  Und^emnined  ^ 


UMI 
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Rnal  Rule  Stage 


SmeB  EntltlM  Affactsd:  Businesses 

Qovemment  L«v«te  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procursmsnt:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense.  OfHce  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
S929 

roN:  079(>-AF42 

1067.  REDUCTION  IN  DEFENSE 
PnOORAMS  (DAR  CASE  93-0321) 

Legal  Authority:  PL  103-160,  Sec  1372 

CFR  Citation:  48  CFR  249.7003;  48  CFR 
249.252 

Legal  Daadllna:  None 

AtMtract  Modify  the  Defense  FAR 
Supplement  to  require  defense 
contractors  upon  notification  of 
termination  of  or  substantial  reduction 
of  a  defense  program  to  provide  notice 
to  certain  employees  of  the  termination 
or  substantial  reduction. 

Timtable: 

Action 


FR  ens 


Interim  Final  Rule        08/16/93   58  FR  43286 
Case  opened  12/14/93 

Msrim  Final  Rule         06/27/94    SO  FR  27662 
H9%t  Action  Undetennined 

Small  Entltlas  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 

Analysis 

Procurement  This  is  a  procurement- 
rvlated  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
»<;tion. 

Addltionai  Information:  Incorporates 
the  interim  rule  from  RIN  0790- AF02. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(AAT).  3062  Defense  Pentagon, 


Washington,  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF44 


1068.  REDE8IQNATI0N  OF  USD(A) 
(DAR  CASE  03-D320) 

Legal  Authority:  PL  103-160.  Sec  004 

CFR  Citation:  48  CFR  201 

Legal  Daadllwa;  None 

Atwtract  Modify  the  Defense  FAR 
Supplement  to  redesignate  the  OfHce  of 
the  Under  Secretary  of  Defense  for 
Acquisition  as  Under  Secretary  of 
Defense  for  Acquisition  and 
Teciinology. 

Tinietable: 


Action 


FRCMe 


Case  opened 
Next  Action 


12/14/93 


Small  Entltlaa  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperworic  burden  associated  with  this 
action. 

Agency  Contact  Owren  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(AAT).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  079O-AF45 

1089.  TERRORIST  COUNTRIES  (DAR 
CASE  93-D319) 

Legal  Authority:  PL  103-160,  Sec  843 

CFR  Citation:  48  CFR  209.100:  48  CFR 
252.209 


Final.  Statutory, 
February  28.  1994. 

Abstract  Modify  the  Defense  FAR 
Supplement  to  require  certain 
contractors  to  report  each  commercial 
transaction  which  that  contractor  has 
conducted  or  will  conduct  with  the 
government  of  any  terrorist  country. 

Tlmetabla;       

FRCNe 


Case  opened  12/14/93 

Next  Actwn  Undetermined 

SmaN  Entities  Affected:  None 

Oovemment  Levels  Affected:  Federal 


Procurement  This  is  a  prociirement* 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 
Procurement  Analyst,  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense,  OfTice  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(A&T).  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF46 

1090.  AWARD  TO  FOREIGN 
CONTROLLED  CONTRACTORS  (DAR 
CASE  93-D318) 

Legal  Autliorlty:  PL  103-160,  Sec  842; 
PL  102-484.  Sec  836;  PL  102-484,  Sec 
840 

CFR  Citation:  48  CFR  209.100;  48  CFR 
225.720;  48  CFR  252.209;  48  CFR 
252.225 


K  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  revise  the  deHnition  of 
entity  controlled  by  foreign 
government,  and  implement  Sections 
836  and  840  of  PL  102-484,  which 
prohibit  award  of  certain  contracts  to 
entities  owned  or  controlled  by  foreign 
governments. 

TImelabIa: 


Action 


Date 


FR  CNe 


Case  opened  12/14/93 

Next  Action  Undelemiined 
Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  OfGce  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A4T).  3062  Defense  Pentagon, 
Washington,  DC  20301-3062,  703 
5929 

RIN:  0790-AF47 


1091.  INDIRECT  COSTS  OF 
INSTITUnONS  OF  HIGHER 
EDUCATION  (DAR  CASE  93-0317) 

Legal  Authority:  PL  103-160.  Sec  841 


DOD— OS 


Final  Rule  Stage 


CFR  Citation:  48  CFR  231 

Legal  Deadline:  None 

Abstract:  Modify  the  Defense  FAR 
Supplement  to  prohibit  the  Department 
of  Diefense  (DOD)  from  placing  a 
limitation  on  the  amount  that  E)OD  may 
reimburse  an  institution  of  higher 
education  for  allowable  indirect  costs 
incurred  by  the  institution  for  work 
performed  for  DOD  under  a  DOD 
contract. 

Timetable: 


Action 


Date  FR  Cite 


Case  opened  12/14/93 

Interim  Final  Rule        05/19/94    59  FR  26143 

Next  Action  Undetemilned 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  EX:  20301-3062,  703  604- 
5929 

RIN:  0790-AF48 

1092.  SMALL  AND  DISADVANTAGED 
BUSINESSES  AND  CERTAIN 
INSTITUTIONS  OF  HIGHER 
EDUCATION  (DAR  CASE  93-D315) 

Legal  Authority:  PL  103-160,  Sec  811 
CFR  Citation:  48  CFR  219.301;  48  CFR 
226.7000;  48  CFR  252.219;  48  CFR 
252.226 

Legal  Deadline:  NPRM,  Statutory. 
December  15,  1993.  Final.  Statutory, 
March  30, 1994. 

Abstract  Modify  the  Defense  FAR 
Supplement  to  revise  (1)  the  definition 
of  historically  black  colleges  and 
universities;  (2)  the  definition  of 
minority  institutions;  and  (3)  award 
eligibility. 

Timetable: 


Action 


Date 


FR  Cite 


Case  opened  12/14/93 

Interim  Final  Rule        04/29/94    59  FR  22130 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary,  ATTN:  IMD  3D139,  OUSD 
(A&T),  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF50 

1093.  REFLAGGING  OR  REPAIR 
WORK  (DAR  CASE  93-D313) 

Legal  Authority:  PL  103-160.  Sec  315 

CFR  Citation:  48  CFR  247 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  require  that  any 
reflagging  or  repair  work  on  a  vessel 
for  which  a  proposal  is  submitted  in 
response  to  the  request  for  proposals 
be  performed  in  the  United  States 
(including  any  territory  of  the  United 
States).  -^ 

Timetable: 


Action 


Date 


FR  Cite 


Case  opened  12/14/93 

Interim  Final  Rule        03/07/94    59  FR  10579 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary,  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF51 

1094.  PREFERENCE  FOR  LOCAL  AND 
SMALL  BUSINESS  (DAR  CASE  93- 
D324) 

Legal  Authority:  PL  103-160.  Sec  2912 

CFR  Citation:  48  CFR  219;  48  CFR 
226.71 

Legal  Deadline:  None 


Abstract  Modify  the  Defense  FAR 
Supplement  to  require  the  Department 
of  Defense  to  give  preference  to  small 
business  concerns  and  small 
disadvantaged  business  concerns  and  to 
qualified  businesses  located  in  a 
vicinity  of  a  military  installation  being 
realigned  or  closed.  -- 

Timetable: 


Action 


FR  Cite 


Case  opened  12/14/93 

Interim  Final  Rule        03/16/94   59  FR  12191 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  0790-AF53 

1095.  NORTH  AMERICAN  FREE 
TRADE  AGREEMENT  (NAFTA)  (DAR 
CASE  93-D310) 

Legal  Authority:  PL  103-182 

CFR  Citation:  48  CFR  225;  48  CFR 
252.225 

Legal  Deadline:  Final,  Statutory, 
January  1, 1994. 

Abstract  Modify  the  Defense  FAR 
Supplement  to  implement  the  North 
American  Free  Trade  Agreement 

Timetable: 


Action 


FR  Cits 


Case  opened  12/15/93 

Interim  Fmal  Rule       01/10/94   59  FR  1288 

Next  Action  Undetermined 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  Federal 

Analysis:  Regulatory  Flexibility 
Analysis 

Procurement  This  is  a  procurement- 
related  action  for  wliich  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
actioiL 

Agency  Contact  Otren  Green. 

Procurement  Analyst,  Defense 


UMI 


UMI 
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Acquisition  Regulations  Council, 
Dspaitment  of  Defense.  OfTice  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(AftT).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703  604- 
5929 


None 

Atotract  Modify  the  Defense  FAR 
Supplement  to  remove  the  reporting 
requirement  for  actions  with  blind  or 
other  severely  handicapped. 


RIN:  079O-AF54 


1000.  •  JAVITS-WAQNER-O'DAY 
PROGRAM  PAR  CASE  94-0306) 


Action 


mala 


I  Authortty:  PL  100-590,  Sec  133 
CFR  Citation:  48  CFR  253.204 


Caseopenad  06/03/94 

Next  Action  UndelerfTMnad 

Small  Entities  Affectad:  None 
Government  Levels  Affected:  Federal 


DEPARTMENT  OF  DEFENSE  (DOD) 
Office  of  the  Secretary  (OS) 


1097.  STARS  AND  STRIPES  (SAS) 
NE¥fSPAPER  AND  BUSINESS 
OPERATIONS  (DOO  OH^CTIVE 
S120.11) 

CFR  Citation:  32  CFR  246 

Completed; 

Hsaaon Oela  FR  CWe 

Final  Action  04/22/94    59  FR  19137 

Final  Action  Effective  10/05/94    59  FR  19137 

Small  Entttias  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact  R  Oleszewaki.  703 
274-4868 

RIN:  0790-AF06 

1098.  •  PROVISION  OF  EARLY 
INTERVENTION  SERVICES  TO 
INFANTS  AND  TODDLERS  WITH 
DiSABILITIES  AND  THEIR  FAMIUES 

Legal  Authority:  20  USC  1400  et  seq; 
20  USC  241:  20  USC  241  note 

CFR  Citation:  32  CFR  80 

Legal  Deedlina:  None 

Abstract:  Guidance  is  required  for  the 
Department  of  Defense  (DoD)  Section  6 
School  Arrangements  and  the  Military 
Services  pursuant  to  Section  6  of  the 
Impact  Aid  Law  of  1950.  as  amended 
(20  USC  241).  as  amended  by  PL  102- 
119.  "Individuals  With  Disabilities  Act 
(IDEA),  Amendments  of  1991."  By 
statute.  DoD  must  provide  all 
substantive  rights,  protections  and 
procedural  safeguards,  including  the 
process  procedures  of  IDEA,  in  the  DoD 
Section  6  School  Arrangements.  This 
final  rule  provides  guidance  outlining 
the  procedures  for  the  provision  of 


early  intervention  services  for  eligible 
children  with  disabilities  ages  birth  to 
2  (inclusive)  and  a  tne  appropriate 
education  and  related  services,  for 
children  with  disabilities  ages  3  to  21 
(inclusive)  enrolled  in  the  DoD  Section 
6  School  Arrangements. 

TImetabIa: 


Action 


FR  one 


Intenm  Final  Rule         1(V06/93    58  FR  51996 
Fmai  Action  07/25/94    59  FR  37680 

Fnai  Action  Effective  07/25/94    59  FR  37689 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  H.  Navarez. 
Department  of  Defense.  Office  of  the 
Secretary,  703  696-4373 

RIN:  0790-AF74 

1099.  CONTRACT  SERVICES, 
CONTINUATION  OF  ESSENTIAL 
SERVICES  DURING  CRISIS  (DAR 
CASE  91-071) 

CFR  Citation:  48  CFR  207.105;  48  CFR 
237.741;  48  CFR  252.237 


Completed: 


FR  Cite 


Final  Action  •  Case     08/05/94 
closed.  No  OFARS 
language  needed. 

Small  Entitias  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defense.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(A&T).  3062  Defense  Pentagon. 
Washington.  DC  20301-3062.  703 
5929 

RIN:  079O-AF78 


Completed  Actions 


Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  079O-AD44 

1100.  JOINT  VENTURES  (DAR  CASE 
91-054) 

CFR  Citation:  48  CFR  219.001;  48  CFR 

252.219 

Completed: 


Dele 


FR  aia 


Final  Action  -  Case      03/31/94 
closed.  No  DFARS 
language  needed. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  079a-AD54 

1101.  UfillFORM  SUSPENSION  AND 
DEBARMENT  PAR  CASE  92-D007) 
CFR  Citation:  48  CFR  209.406 
Completed: 


Reason 


Data 


FR  cue 


Final  Action  -  DAG      05/27/94   59  FR  37662 

91-06.  Item  II 
Final  Action  Effective  05/27/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
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Completed  Actions 


paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  0790-AD93 


1102.  ADEQUATE  PRICE 
COMPETITION  (DAR  CASE  92-D011) 
CFR  Citation:  48  CFR  215.804 
Completed: 


Reason 


FR  ate 


Fmal  Action  -  DAG       05/27/94    59  FR  27662 

91-06.  Item  VII 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green,  703 
604-5929 

RIN:  0790-AD96 

1103.  GENERAL  ACCOUNTING 
OFFICE  BID  PROTEST  REGULATIONS 
(DAR  CASE  91-006D) 

CFR  Citation:  48  CFR  233.104 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action  -  DAG       05/27/94    59  FR  27662 

91-06,  Item  XXXI 
Final  Action  Effective  05/27/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green.  703 
604-5929 

RIN:  0790-AE43 

1104.  BERRY  AMENDMENT 
EXCEPTIONS  (DAR  CASE  92-D020) 

CFR  Citation:  48  CFR  225 

Completed: 


Reacon 


Date 


FR  ate 


Final  Action  -  DAG       05/27/94    59  FR  27662 

91-06.  Item  XX 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 


Govemnf>ent  Levels  Affected:  Federal       Completed: 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE46 


1105.  COST  ACCOUNTING 
STANDARDS  DEFINITIONS  AND 
REFERENCES  (DAR  CASE  92-0025) 

CFR  Citation:  48  CFR  235 

Completed: 

Reason 


Date 


FR  cne 


Final  Action  -  DAG       05/27/94    59  FR  27662 

91-06.  item  L 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperworic  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE49 

1106.  ORDERS  UNDER  THE 
ECONOMY  ACT  (DAR  CASE  92-D032) 

CFR  Citation:  48  CFR  217.500 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action  -  Case      02/04/94 
dosed.  No  DFARS 
language  needed. 

SmaN  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurentent  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory'  requirement.  There  is  no 
pai>erwork  burden  associated  with  this 
action. 

Agency  Contact  0%ven  Green,  703 

604-5929 


RIN:  0790-AE54 


1107.  DFARS  SUBPART  231.1, 
EDITORIAL  (DAR  CASE  92-D035) 

CFR  Citation:  48  CFR  231.100;  48  CFR 
252.231 


Reason 


FR  Cna 


Final  Action  -  DAG       05/27/94    59  FR  27662 

91-06.  Item  XXV 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE57 

1108.  OFFICE  OF  NAVAL  RESEARCH 
BASIC  AGREEMENTS  (DAR  CASE  92- 
D036) 

CFR  Citation:  48  CFR  235.015 

Completed: 


Reason 


Date 


FR  Cita 


Final  Action  -  DAG       05/27/94    59  FR  27662 

91-06,  Item  XXXIV 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
papenvork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE58 

1109.  PRECIOUS  METALS  (OAR  CASE 
92-0039) 

CFR  Citation:  48  CFR  245.607 

Completed: 


Reason 


Data 


FR  Ota 


Final  Action  -  DAC      05/27/94   59  FR  27662 

91-06.  Item  XXXVII 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

f*rocurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Otven  Green.  703 
604-5929 

RIN:  0790-AE59 


UMI 
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DOO-OS 


FR  CIM 


Final  Action  •  OAC       05/27/94    59  FR  27662 

Ot-06.  tkm  L 
Final  Action  Effective  05/27194 

Small  Entitles  Affected:  None 
Qovemment  Levels  Affected:  Federal 
Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
at.iion. 

Agency  Contact  Owen  Green.  703 
604-5929 


RIN:  079O-AEB3 


1111.  ECONOMIC  OR  EMPLOYMENT 
REPORT  (OAR  CASE  92-D316) 

CFR  Citation:  411  CFR  231.205 

Completad^ 

Reason 


FR  CMS 


FmaJ  Action  -  DAC       06/27/94    59  FR  27662 

91-06.  Item  XXIX 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 
Qovemment  Levels  Affected:  Federal 
Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
art  ion. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  07?)(>-AE72 


1112.  FOUR  TON  DOLLY  JACKS  (DAR 
CASE  92-0328) 

CFR  Citation:  48  CFR  225.70;  48  CFR 
252.225 

wompwiaiK 


Reason 


FR  Cits 


Fmal  Action  -  DAC       06/27/94    59  FR  27662 

01-06.  Item  XXI 
Fmal  Action  Effective  05i/27/94 

Small  Entitles  Affected:  None 
Qovemment  Levels  Affected:  Federal 
Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  rwquirenjent.  There  is  no 
paperwork  burden  associated  with  this 
action. 


Completed  Actions 


1110.  DODDS  •  CONTRACTINQ 
ACTIVITY  (DAR  CASE  92-0043) 

CFR  Citation:  48  CFR  202.101 

Completed: 


Agency  Contact  Owen  Green,  703 
604-5929 


RIN:  079O-AE79 


1113.  MADE  IN  AMERICA  LABEL  (OAR 
CASE  92-D329) 

CFR  atation:  48  CFR  209.406;  48  CFR 
209.407 

wompmaa: 


Dele 


FR  Ota 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
fiaperwork  burden  associated  with  thi.s 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  079O-AE83 


Final  Action  -  OAC       0Si27/94    59  FR  27662 

91-06.  Nam  III 
Fmal  Action  Effective  06/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procuremant  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE80 


1116.  CERTIRCATE  OF  COMPETENCY 
REQUIREMENTS  (DAR  CASE  92-D334) 

CFR  Citation:  48  CFR  219.602;  48  CFR 
252.219 

Comptotad: 


FR  Cite 


1114.  SECTION  1207  (DAR  CASE  92- 
D332) 

CFR  Citation:  48  CFR  219;  48  CFR  226; 
48  CFR  252.219 

Completed: . 

""■an Ole  FR  Cite 

Final  Action  -  DAC       06/27/94    59  FR  27662 

91  06.  ItemX 
Fmal  Action  Effective  05/27/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Procurement  This  is  a  prornirement- 
related  action  for  which  there  is  • 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this    *" 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE82 

1115.  SMALL  BUSINESS 
SUBCONTRACTING  PLAN  (DAR  CASE 
92-D333) 

CFR  Citation:  48  CFR  219.605;  48  CFR 
219.104;  48  CFR  219.106;  48  CFR 
219  705 

Completed: 


Rnal  Action  -  DAC       05/27/94    59  FR  27662 
91-06.  Nam  XI 

Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurenf>ent  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  as.sociated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 


RIN:  079O-AE84 


1117.  CERTIFICATION  OF  CONTRACT 
CLAIMS  (DAR  CASE  92-D339) 

CFR  atation:  48  CFR  233.70;  48  CFR 
252.233 

Completed: 


Dete 


FR  ate 


FR  Ola 


Fmal  Action  -  DAC       06/27/94    59  FR  27662 

91-06.  Item  XII 
Fmal  Action  Effective  06/27/94 


Final  Action  -  OAC       05/27/94    59  FR  27662 

91-06.  Item  XXXII 
Fmal  Action  Effective  05/27/94 
Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AE86 

1118.  PENALTIES  FOR 
UNALLOWABLE  COSTS  (DAR  CASE 
92-D343) 

CFR  Citation:  48  CFR  231;  48  CFR  252 
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DOD— OS 


Completed: 


Date 


FR  ata 


Final  Action  -  DAC       05/27/94    59  FR  27662 

91-06.  Item  XXVI 
Final  Action  Effective  05/27/94 

SmaN  Entities  Affected:  None 

Qovemment  Levels  Affected:  Federal 

PfX>curement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  0790-AE89 

1119.  ELIMINATION  OF  OZONE 
DEPLETING  SUBSTANCES  (DAR 
CASE  92-D354) 

CFR  Citation:  48  CFR  207.105;  48  CFR 
210.002 

Completed: 


Raeson 


Data 


FR  Ota 


Final  Action  -  DAC       05/27/94    59  FR  27662 

91-06,  Item  IV. 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green.  703 
604-5929 

RIN:  079a-AE96 


1120.  PUBLIC-PRIVATE  COMPETITION 
(DAR  CASE  92-D355) 

CFR  Citation:  48  CFR  217.780 

Completed: 


Reason 


Data 


FR  Cite 


Final  Action  -  Case      06/01/94 
closed.  No  DFARS 
language  needed. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 


RIN:  0790-AE97 


1121.  OVERSEAS  SEVERANCE  PAY 
(DAR  CASE  92-D359) 

CFR  Citation:  48  CFR  231.200;  48  CFR 
237.100;  48  CFR  252.237 

Completed: 


Reason 


Date 


FR  Cite 


Final  Action  -  DAC       05/27/94    59  FR  27662 

91-6,  Item  XXVIII 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

GoveiTifnent  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 


RIN:  G790-AE98 


1122.  HAZARDOUS  MATERIALS  ON 
ARSENAL  PROPERTY  (DAR  CASE  92- 
D361) 

CFR  Citation:  48  CFR  223.71;  48  CFR 
252.223 

Completed: 


Reason 


Data 


FR  ate 


Final  Action  -  DAC       05/27/94    59  FR  27662 

91-06.  Item  XVII 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AFOO 

1123.  ANTIFRICTION  BEARINGS  (DAR 
CASE  92-D366) 

CFR  Citation:  48  CFR  225.701;  48  CFR 
225.710;  48  CFR  252.225 

Completed: 


Reason 


Date 


FR  ata 


Final  Action  -  DAC       05/27/94    59  FR  27662 

91-06.  Item  XXIII 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

GovemmetYt  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 


Completed  Actions 


statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  0790-AF04 


1124.  MIL-STANDARD  295A  FORMS 
(DAR  CASE  92-D037) 

CFR  Citation:  48  CFR  210.070;  48  CFR 
253.000 

Completed: 


Reason 


FR  Ota 


•  Final  Action  DAC  91-  05/27/94    59  FR  27662 

6.  Item  V 
Final  Action  Effective  05/27/94 

SmaM  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  0790-AF09 

1125.  AMMUNITION  AND  EXPLOSIVES 
(DAR  CASE  93-D005) 

CFR  Citation:  48  CFR  223.370;  48  CFR 
252.223 

Completed: 


Reason 


Data 


FR  CNa 


Final  Action  OAC  91-  05/27/94    59  FR  27662 

06.  Item  XVI 
Final  Action  Effective  05/27/94 

SmaO  Entities  Affected:  None 

Govemnrtent  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 


RIN:  0790-AF15 


1126.  FIXED  PRICE  DEVELOPMENT 
CONTRACTS  (DAR  CASE  93-D006) 

CFR  Citation:  48  CFR  235.006 

Completed: 


Data 


FR  Ota 


Final  Action  DAC  91-  05/27/94    59  FR  27662 

06,  Item  XXXIII 
Final  Action  Effective  05/27/94 


UMI 
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Completed  Actions 


SmaH  Entities  Affected:  None 

Qovemment  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associaied  with  this 
action. 

Agency  Contact:  Owen  Green.  703 
604-5929 

RIN:  0790-AF16 

t127.  GOVERNMENT  PROPERTY,  DO 
FORM  1662  (DAR  CASE  93-0007) 

CFR  Citation:  48  CFR  245.505;  48  CFR 
252.245 

Completed; 
Reason 


FR  Cits 


FinaJ  Action  DAG  91-  OS/27/94    59  FR  27662 

06,  Item  XXXVI. 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperworl(  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green.  703 
604-9929 

RIN:  079a-AFl7 


11 2&  DESIGNATION  OF  PAYING 
OFFICE  (DAR  CASE  93-0009) 

CFR  Citation:  48  CFR  242.205 

Completed: 

R«Mon 


FRCNa 


Fmal  Action  OAC  91-  06/27/94    58  FR  27662 

06,  Item  XXXV 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
r«lated  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Grven.  703 
604-5929 


Completed: 


FR  cite 


RIN:  079O-AF19 


1129.  DISTRIBUTION  OF  CONTRACTS 
(DAR  CASE  93-D010) 

CFR  Citation:  48  CFR  204.201 


Final  Action  DAC  91-  06/27/94    59  FR  27662 

06,  Item  I 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green,  703 
604-5929 

RIN:  079O-AF20 


1130.  AUDIT  REPORT 

RECOMMENDATIONS  (DAR  CASE  93- 
D012) 

CFR  Citation:  48  CFR  215.807 

Completed; 

Reeeon 


FROle 


Final  Actron  DAC  91-  05/27/94    59  FR  27662 
06.  Item  VIII 

Final  Action  Effective  05/27/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 
Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AF21 


1131.  SBIR  RIGHTS  IN  DATA  (DAR 
CASE  93-D301) 

CFR  Citation:  48  CFR  227.405;  48  CFR 

252.227 

Completed: 


FRCHa 

Final  Action  DAC  91-  06/27/94    59  FR  27662 

06.  Item  VI 
Final  Action  Effective  06/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

079a-AF22 


113Z  SMALL  BUSINESS 
COMPETITIVENESS  DEMONSTRATION 
PROGRAM  (DAR  CASE  93-D302) 

CFR  Citation:  48  CFR  219.100 

Completed: 


Reason 


FR  CIta 


Final  Action  OAC  91-  05/27/94    59  FR  27662 
06.  Hem  XIV 

Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  0790-AF23 


1133.  COAL  AND  PETROLEUM  PITCH 
CARBON  FIBER  (DAR  CASE  93-D303) 

CFR  Citation:  48  CFR  225;  48  CFR 
252.225 

Completed: 


Reason 


Date 


FR  die 


Final  Action  DAC  91-  05/27/94    59  FR  27662 
06.  Item  XXil 

Fmal  Action  Effective  05/27/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 
Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 

RIN:  079O-AF24 


1134.  SURETY  BOND  WAIVER 
REPORTING  (OAR  CASE  93-0304) 
CFR  Citation:  48  CFR  219.808 
Completed: 


fleason 


FR  Cite 


Final  Action  OAC  91-  05/27/94    59  FR  27662 

06.  Item  Xlli 
Final  Action  Effective  05/27/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 
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DOD— OS 


Completed  Actions 


Agency  Contact  Owen  Green.  703 
604-5929 

RIN:0790-AF25' 


1135.  ANGOLAN  PETROLEUM  (DAR 
CASE  93-0306) 

CFR  Citation:  48  CFR  225.704;  48  CFR 
252.225 

Completed: 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement  There  is  no 
paperwoii  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green,  703 
604-5929 


Completed: 


Date 


FR  Cite 


Reason 


FR  Cite        RIN:  0790-AF41 


Final  Action  DAC  91-  05/27/94    59  FR  27662 
06,  Item  XIX 

Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  0790-AF33 


1136.  DO  FORM  2222.  SHORT  FORM 
RESEARCH  CONTRACT  (DAR  CASE 
93-0021) 

CFR  Citation:  48  CFR  235.071 


Completed: 


Reason 


Date 


FR  Cite 


Final  Action  Case       03/09/94 
closed.  No  DFARS 
language  needed. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperu'ork  burden  associated  with  this 
action. 

Agency  Contact:  Owen  Green.  703 
604-5929 


RIN:  0790-AF38 


1137.  MIL-STD-973  (OAR  CASE  93- 
0023) 

CFR  Citation:  48  CFR  243.205;  48  CFR 
248.270;  48  CFR  252.243:  48  CFR 
252.248 

Completed: 


Reason 


Date 


FR  Clie 


Final  Actioo  DAC  91-  05/27/94    59  FR  27662 

06.  ItomL 
Final  Action  Effective  05/27/94 


113&  OVERSEAS  WORKLOAD 
PROGRAM  (DAR  CASE  93-0322) 

CFR  Citation:  48  CFR  225 

Completed; 

Reason 


Dete 


FR  Cite 


Final  Action  Case        04/30/94 
closed.  1^  OFARS 
language  needed. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 

604-5929 

RIN:  0790-AF43 

1139.  MENTOR-PROTEGE  (DAR  CASE 
93-0316) 

CFR  Citation:  48  CFR  219 

Completed: 

Reason 


Final  Action  05/05/94    59  FR  23169 

Final  Action  Effective  05/06/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 
604-5929 

RIN:  079O-AF52 

1141.  BALLISTIC  MISSILE  DEFENSE 
ORGANIZATION  (DAR  CASE  93-D014) 

CFR  Citation:  48  CFR  202.101;  48  CFR 
204.7003;  48  CFR  209.202;  48  CFR 
209.403;  48  CFR  225.701;  48  CFR 
249.7001;  48  CFR  252.225;  48  CFR 
253.204 

Completed: 


Reason 


FR  one 


Final  Action  DAC  91-  05/27/94    59  FR  27662 

06.  Item  L 
Final  Action  Effective  05/27/94 

Small  Entities  Affectecf  None 

Government  Levels  Affected:  Federal 

Procurement  This  is  a  procurement-    • 
related  action  for  which  there  is  no ' 
statutory  requirement.  There  is  no 
fiaperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green.  703 

604-5929 


Date  FR  Cite        RIN:  0790-AF56 


Final  Action  DAC  91-  05/27/94    59  FR  27662 

06,  Item  XV 
Final  Action  Effective  05/27/94 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Gr«en,  703 
604-5929 


1142.  e  CARBON YL  IRON  POWDERS 
(DAR  CASE  94-D301) 

Legal  Autttority:  PL  103-396,  Sec  9151 

CFR  Citation:  48  CFR  225.700;  48  CFR 

252.225 

Legal  Deadline:  None 

Abstract  Modify  the  Defense  FAR 
Supplement  to  delete  the  restrictions 
on  carbonyl  iron  powders. 

Timetable: 


RIN:  0790-AF49 


Action 


Date 


FR  Cite 


1140.  PETROLEUM  PRODUCTS  (OAR 
CASE  93-0312) 

CFR  Citation:  48  CFR  225 


Case  opened  01/31/94 

Final  Action  03/07/94    59  FR  10579 

Final  Action  Effective  03/07/94 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  Federal 


UMI 
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DOf>-OS 


Completed  Actions 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  as.sociated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst.  Oefmee 
Acquisition  Regulationa  Council. 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(AAT),  3062  Defense  Pentagon. 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF80 

1143.  •  ECONOMY  ACT  (DAR  CASE 
94-0303) 

Legal  Authority:  PL  103-160.  Sec  844 

CFR  Citation:  48  CFR  217.500 

L«g«i  Deadline;  Final.  Statutory.  May 
31.  1994. 

Abetract  Modi  hr  the  Defense  FAR 
Supplement  to  define  the  role  of  the 
contracting  ofHcer  in  the  approval 
process  for  Economy  Act  orders. 


Actton 


FRCNe 


Final  Action  Effective  04/2S/94 

Final  Action  06A»/94    58  FH  22759 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  tliis 
action. 

Agency  Contact  Owen  Green. 

Procurement  Analyst.  Defense 
Acquisition  Regulations  Council. 
Department  of  Defen.se.  Office  of  the 
Secretary.  ATTN:  IMD  3D139.  OUSD 
(AAT).  3062  Defense  Pentagon, 
Washington.  DC  20301-3062.  703  604- 
5929 

RIN:  079O-AF81 


Lsgal  DasdNne:  Final,  Statutory. 
August  30.  1990. 

Abstract  Modify  the  Defense  FAR 
Supplement  to  implement  a  statutory 
requirement  to  broaden  exemptions. 


Actton 


FR  CNa 


Action 


Deio 


FR  CNe 


Case  opened 


a2A)4/94 


1144.  o  COST  OR  PRICINQ  DATA 
(DAR  CASE  94-0304) 

Legal  Authodty:  PL  101-189,  Sec  824 

CFR  Citation:  48  CFR  214.203;  48  CFR 
215.804:  48  CFR  231.205;  48  CFR 
252.214 


Case  opened  03/01/94 

Final  Action  Case        03A)4/94 

cioaed.  No  DFARS 

language  needed 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procuiament  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Owen  Green, 

Procurement  Analyst,  Defense 
Acquisition  Regulations  Council, 
Department  of  Defense,  Office  of  the 
Secretary.  ATTN:  IMD  3D139,  OUSD 
(AAT).  3062  Defiense  Pentagon, 
Washington.  DC  20301-3062,  703  604- 
5929 

RIN:  0790-AF82 


DEPARTMENT  OF  DEFENSE  (DOD) 
Dapartorwntor  the  Army  (OOA) 


Final  Rule 


1145.  ARMY  REGULATION  500-51. 
EMERGENCY  EMPLOYMENT  OF 
ARMY  AND  OTHER  RESOURCES- 
SUPPORT  TO  CtVIUAN  LAW 
ENFORCEMENT 

Legal  Autfiority:  lO  USC  331 

CFR  Citation:  32  CFR  501 

Legal  Deadline:  None 

Abstract  This  is  not  a  major  Army 
program  revision.  This  revision  to  32 
CFR  part  501  makes  minor  changes  in 
the  basic  policies,  deflnes  emergencies, 
outlines  command  authority,  outlines 
use  of  martial  law  in  this  area,  defines 
protection  of  Federal  property,  and 
defines  end  of  commitment. 

Timetable: 


Government  Levels  Affected:  State. 
Local 

Additional  Information:  Manuscript 
was  published  in  the  Federal  Register. 
Comment  period  is  over.  Proponent  is 
in  the  process  of  preparing  a  final 
manuscript.  After  approval  by  the 
Army  JAG  and  authentication  by 
Administrative  Assistant,  document 
will  be  published  as  a  final  rule. 

Agency  Contact  Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer, 
Department  of  Defense.  Department  of 
the  Army,  Commander.  U.S.  Army 
Publications  and  Printing  Command, 
ATTN:  ASQZ-PDS.  Alexandria.  VA 
22331-0302.  703  325-6277 


Actton 

-V- 


FR  Ota 


—     RIN:  0702-AA23 


Legal  Deadline:  None 

Abstract  32  CFR  parts  536  and  537 
are  being  consolidated.  32  CFR  part  536 
will  become  the  Army  Claims  System. 
Part  537  will  be  removed  and  held  for 
future  use.  This  revision  prescribes  the 
policies,  procedures,  and 
responsibilities  for  investigating, 
processing,  and  settling  claims  against 
and  in  favor  of  the  United  States  under 
the  authority  conferred  by  certain 
statutes,  regulations,  international  and 
interdepartmental  agreements,  and 
Department  of  Defense  Directives.  It  is 
intended  to  ensure  that  claims  are 
properly  investigated,  adjudicated 
objectively  and  fairly,  and  either  paid 
or  collection  action  initiated. 
Timetable: 


07/13/93   58  FR  37770 
06/12/93    58  FR  37770 


NPR|y|\_._ 

NPRM  Comment 

Perwd  End 
Fnal  Action  01/(XV95 

Fwial  Action  Effective  01/0<V95 

SmaH  Entitles  Affected:  None 


1146.  ARMY  REGULATION  27-20,  THE 
ARMY  CLAIMS  SYSTEM 

Legal  Authority:  10  USC  939;  28  USC 
1346;  32  USC  715 

CFR  CItadon:  32  CFR  536;  32  CFR  537 


Action 


FR  Ota 


Final  Action  10/0(V94 

Final  Action  Effective   10/00/»h 

SmaH  Entities  Affected:  Busmess. 

Govenmient  Levels  Affected: 
Undetermined 


DOD— DOA 


Additional  Information:  Master 
manuscript  is  completed  and  is  in  the 
process  of  being  finalized  and  prepared 
for  transmittal  to  the  Federal  Register. 

Agency  Contact  Kenneth  L  Denton, 

Army  Federal  Register  Liaison  Officer. 
Department  of  Defense,  Department  of 
the  Army,  Commander,  U.S.  Army 
Publications  and  Printing  Command, 
ATTN:  ASQZ-PDS,  Alexandria,  VA 
22331-0302,  703  325-6277 

RIN:  0702-AA24 


1 147.  ARMY  REGULATION  27-40,       . 
LITIGATION 

Legal  Authority:  5  USC  552;  10  USC 
218:  18  USC  219;  28  USC  50.15;  28 
USC  2415;  31  USC  3711;  33  USC  400; 
41  USC  290;  43  USC  666 

CFR  Citation:  32  CFR  516 

Legal  Deadline:  None 

Abstract:  This  part  prescribes  policy 
and  procedures  for  litigation  in  civilian 
court  proceedings,  including  providing 
representation  of  the  Army  and  its 
personnel  in  Federal  and  State  court 
proceedings;  remedies  for  procurement 
fraud;  environmental  litigation; 
bankruptcy;  prosecution  in  Federal 
court  of  offenses  in  which  the  Army 
has  an  interest;  release  of  information 
and  appearance  of  witnesses  in 
criminal  and  civil  court  actions; 
procedures  to  follow  when  soldiers  are 
summoned  for  jury  duty;  and 
procedures  for  cooperation  with  the 
Office  of  Special  Counsel. 

Timetable: 


Action 


Date 


FR  Cite 


07/17/92    57  FR  13852 
08/17/92    57  FR  13852 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  10/00/94 

Final  Action  Effective  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  Final  rule 
awaiting  approval  by  the  Army  Judge 
Advocate  General  and  the 
Administrative  Assistant  to  the 
Secretary  of  the  Army's  authentication. 

Agency  Contact  Kenneth  L.  Denton, 

Army  Federal  Register  Liaison  Officer, 
Department  of  Defense,  Department  of 
the  Army,  Commander,  U.S.  Army 
Publications  and  Printing  Command, 


Final  Rule  Stage 


ATTN:  ASQZ-PDS.  Alexandria,  VA 
22331-0302,  703  325-6277 

RIN:  0702-AA25 

1148.  ARMY  REGULATION  190-9, 
ABSENTEE  DESERTER 
APPREHENSION  PROGRAM  AND 
SURRENDER  OF  MIUTARY 
PERSONNEL  TO  OVIUAN  LAW 
ENFORCEMENT  AGENOES 

Legal  Authority:  lo  USC  801  to  940 

CFR  Citation:  32  CFR  630 

Legal  Deadline:  None 

Abstract  This  update  revises  provost 
marshall  procedures  and 
responsibilities  for  surrender  of  military 
personnel  to  civilian  law  enforcement 
authorities. 

Timetable: 


Action 


Date 


FR  cna 


05/28/93    58  FR  31070 
06/28/93    58  FR  31070 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  01/00/95 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Local 

Additional  Information:  Proponent  is  in 
the  process  of  preparing  the  revised 
Army  Regulation.  When  manuscript  is 
complete,  32  CFR  part  630  will  be 
published  as  a  final  rule.  The 
completed  manuscript  must  first  be 
approved  by  the  Army  Judge  Advocate 
General  and  authenticated  by  the 
Administrative  Assistant  to  the 
Secretary  of  the  Army. 

Agency  Contact  Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 
Department  of  Defense,  Department  of 
the  Army,  Commander,  U.S.  Army 
Publications  and  Printing  Command, 
ATTN:  ASQZ-PDS,  Alexandria.  VA 
22331-0302,  703  325-6277 

RIN:  0702-AA26 


1149.  e  RESTRICTIONS  GOVERNING 
OPERATION  OF  UNAUTHORIZED 
VEHICLES  ON  FORT  HARRISON 

Legal  Authority:  16  USC  470;  16  USC 
1531;  18  USC  1382;  50  USC  797 

CFR  Citation:  32  CFR  552,  subpart  K 

Legal  Deadline:  None 

AtJStract  This  subpart  establishes 
restrictions  governing  the  operation  of 
unauthorized  vehicles  on  the  Army 
training  areas  of  Fort  Benjamin 
Harrison.  Indiana. 


Timetable: 


Action 


Date         FR  Ote 


interim  Final  Rule 
Interim  Final  Rule 

Effective 
Final  Action 


07/06/94    59  FR  34581 
08/05/94 

10/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  32  CFR  part 
552.  subpart  K  was  established  as  an 
interim  rule  efi^ective  on  publishing  in 
the  Federal  Register.  However, 
comments  will  continue  to  be  taken 
until  5  August  1994. 

Agency  Contact  Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer, 
Department  of  Defense,  Department  of 
the  Army,  Commander,  U.S.  Army 
Publications  and  Printing  Command, 
ATTN:  ASQZ-PDS.  Alexandria,  VA 
22331-0302,  703  325-6277 

RIN:  0702-AA27 

1150.  e  FORT  LEWIS  REGULATION 
350-33 

Legal  Authority:  16  USC  470;  16  USC 
1531;  18  USC  1382;  50  USC  797 

CFR  Citation:  32  CFR  552.  subpart  M 

Legal  Deadline:  None 

Abstract  This  action  establishes  32 
CFR  part  552,  subpart  M,  Land  Use 
Policy  for  Fort  Lewis,  Yaidma  Training 
Center,  and  Camp  Bonneville. 

Timetal>le: 


Action 


Date  FR  Ctta 


Interim  Final  Rule 
Final  Action 


07/07/94    59  FR  34761 
10/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  Uninterrupted 
military  use  of  training  areas  is  vital 
to  the  maintenance  of  U.S.  and  Allied 
Armed  Forces  combat  readiness.  In 
addition,  maneuver  training  areas  may 
be  dangerous  to  persons  entering 
without  warning  provided  during 
training  scheduling  or  use  permit 
processing. 

Agency  Contact  Kenneth  L.  Denton. 

Army  Federal  Register  Liaison  Officer. 
Department  of  Defense.  Department  of 
the  Army.  Commander.  U.S.  Army 
Publications  and  Printing  Command. 
ATTN:  ASQZ-PDS,  Alexandria.  VA 
22331-0302.  703  325-6277 

RIN:  0702-AA29 
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DEPARTMENT  OF  DEFENSE  pOD) 
D«pai1in«nt  of  ttw  Army  (DOA) 

1151.  •  FORT  JACKSON  REGULATION 
aOO-3:  PROHIBfTEO  PERSONNEL 
PRACTICES 

Legal  Authority:  10  USC  ch  47;  21  USC 

801  et  seq 

CFR  Citation:  32  CFK  552,  subpart  L 

Lagal  Deadllna;  None 

Abstract  This  subpart  establishes 
prohibited  practices  on  the  installation 
of  Fort  Jackson.  SC  These  prohibited 
practices  apply  to  all  persons  assigned 


Completed  Actions 


to,  attached  to.  or  present  on  the 
installation  of  Fort  Jackson,  SC 


Action 


FRCNa 


07/2A«3    56  FR  40611 
00/2fl«93 


NPRM 
NPRMCommam 

PenodEnd 
Final  Adion  06/17/94    SO  FR  31144 

Final  Ac«on  ESactfve  06/17/04   50  FR  31 144 
Small  EntMaa  Affected:  None 
Govammant  Lavala  Affected:  None 


AddHlonal  Infomtatlon:  This  action 
establishes  32  CFR  part  552,  subpart  L, 
Personnel-Prohibited  Practices. 

Agency  Contact  Kenneth  L.  Denton. 

Anny  Federal  Register  Liaison  Officer, 
Department  of  Defense,  Department  of 
the  Army,  Commander.  U.S.  Anny 
Publications  and  Printing  Command, 
ATTN:  ASQZ-PDS,  Alexandria,  VA 
22331-0302.  703  325-6277 

RIN:  0702-AA28 


DEPARTMENT  OF  DEFENSE  pOD) 
U.S.  Amiy  Corps  of  Engineers  (COE) 


Prsrule  Stags 


M82.  REOULATORY  PROGRAMS  OF 
THE  CORPS  OF  ENGINEERS,  PART 
32S.  APPENDIX  I^-ENOANGERED 
SPECIES  COUNTEfU>Airr 
REGULATIONS 

Legal  Authority:  33  USC  401;  33  USC 
403;  33  USC  1344;  33  USC  1413 

CFR  CItstlon:  33  CFR  325.  app  D 

Lagal  Daadllna;  None 

Abstract  Procedures  for  the  protection 
of  endangered  spedes  in  the  regulatory 
program  of  the  Corps  of  Engineers. 
Because  of  the  increased  emphasis 
being  placed  on  endangered  species  by 
the  Federal  and  State  resource  agencies, 
the  Corpa  identified  a  need  to  provide 
more  dePmitive  guidance  on 
implementing  the  Endangered  Species 
Act  (ESA)  in  its  regulatory  program. 
The  Corps  is  now  developing 
counterpart  regulations  with  the 
Department  of  Interior.  The  regulations 
would  bring  together  various  guidance 
used  in  the  past  by  both  the  Corps  and 
DOL  The  regulations  will  include 


guidance  on  how  the  ESA  Amendments 
impact  applicants  for  Federal  permits. 
Tln»etat)le:  Next  Action  Undetermined 
Sntafl  Entitias  Affected:  None 
Government  l.eve(s  Affected:  None 

Agency  Contact  Sam  Collinaon,  Chief. 
Policy  Development  Section, 
Department  of  Defense.  U.S.  Army 
Corps  of  Engineers.  ATTN:  CECW-OR. 
Washington.  DC  20314-1000.  202  272- 
1782 

RIN:  0710-AA17 


1153.  PART  32«,  ENFORCEMENT; 
CLASS  n  ADMINISTRATIVE 
PENALTIES 


Auttwrity:  33  USC  1319(g) 

CFR  Citation:  33  CFR  326.7 

Legal  Deadline:  None 

Atwtract  The  regulation  provides  the 
procedures  for  assessing  Class  Q 
administrative  penalties  for  violations 
of  the  conditions  and  limitations 
contained  in  permits  issued  by  the 


Corps  of  Engineers  pursuant  to  section 
404  of  the  Clean  Water  Act.  Qean 
Water  Act  Class  II  administrative 
penalties  may  not  exceed  $10,000  per 
day,  and  may  not  exceed  a  maximum 
of  $125,000. 

Timetable:  Next  Action  Undetermined 

Small  Entttlas  Affected:  Businesses. 
Governmental  jurisdictions. 
Organizations 

Government  Levels  Affected:  State. 
Local.  Federal 

Public  Compliance  Cost  Initial  Cost: 
$1,000,000;  Yearly  Recurring  Cost: 
$3,000,000;  Base  Year  for  Dollar 
Estimates:  1989 

Sectors  Affected:  All 

Agency  Contact  Jack  T.  Chowning, 

Policy  Development  Section,  Regulatory 
Branch,  Department  of  Defense,  U.S. 
Army  Corps  of  Engineers,  20 
Massachusetts  Avenue  NW.,     . 
Washington,  DC  20314-1000,  202  272- 
1781 

RIN:  0710-AA25 


DEPARTMENT  OF  DEFENSE  (DOD) 
U.S.  Army  Corps  of  Engineers  (COE) 


Proposed  Rule  Stage 


1154.  REGULATORY  PROGRAMS  OF 
THE  CORPS  OF  ENGINEERS 

Lagal  Authority:  33  USC  401;  33  USC 
403;  33  USC  1344;  33  USC  1413 

CFR  Citation:  33  CFR  320  to  330 

Legal  Deedllne:  None 

Abetract  The  Corps  of  Engineers 
intends  to  make  numerous 
clarincations  to  its  existing  regulations 
at  33  CFR  320  to  330,  to  consolidate 
all  permit  regulations  into  one 


document,  and  to  reorganize  33  CFR 
325  for  clarity.  Since  the  Corps 
Regulatory  Program  final  regulations 
were  published  in  the  Federal  Register 
on  November  13,  1986  (51  CFR  41206), 
there  has  been  need  to  clarify  several 
of  those  provisions.  Since  1986.  the 
Corps  has  adopted  two  new  appendices 
at  33  CFR  325.  appendices  B  and  C. 
and  the  Corps  has  also  adopted 
revisions  to  the  Nationwide  Permit 
Program  (33  CFR  330)  and  Qass  I 


Administrative  Qvil  Penalties  (33  CFR 
326).  The  Cor[>s  has  proposed  several 
changes  that  include  revisions  to  the 
definition  of  discharge  of  Dredged 
Material  and  Fill  Material  and  prior 
converted  croplands.  For  clarity,  the 
Corps  intends  to  consolidate  all  these 
changes  into  one  document. 

Timetable: 


Action 


FRcne 
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DOD— COE 


Action 


Date 


FR  ate 


NPRM  Comment  05/00/95 

PenodEnd 

Final  Action  10AX1/95 

Final  Action  Effective  12/00/95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sam  Collinson,  Chief, 
Policy  Development  Section, 
Department  of  Defense,  U.S.  Army 
Corps  of  Engineers,  20  Massachusetts 
Avenue  NW..  ATTN:  CECW-OR. 
Washington,  DC  20314-1000.  202  272- 
1782 

RIN:  071O-AA30 


1155.  NATIONWIDE  PERMIT 
PROGRAM  (NEW  NATIONWIDE 
PERMITS  FOR  ADDITIONAL 
ACTIVITIES) 

Legal  Authority:  33  USC  401;  33  USC 
403;  33  USC  1344;  33  USC  1413 

CFR  Citation:  33  CFR  330 

Legal  Deadline:  None 

Abstract  The  Corps  will  propose  new 
nationwide  permits  based  on  a  review 
of  activities  being  authorized  by 
individual  permit.  The  authorization  of 
activities  by  nationwide  permits  is  the 
most  efficient  and  effective  way  to 
regulate  minor  activities  with  minimal 
impacts  and  thus  reduce  the  regulatory 
burden  of  the  Corps  regulatory  program 
while  maintaining  environmental 
safeguards. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  01/00/95 

NPRM  Comment  03/00/95 

Period  End 

Final  Action  06/00/95 

Final  Action  Effective  08/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sam  CoUinson,  Chief, 
Policy  Development  Section, 
Department  of  Defense.  U.S.  Army 
Corps  of  Engineers,  ATTN:  CECW-OR, 
Washington,  DC  20314-1000,  202  272- 
1782 

RIN:  071O-AA32 


Proposed  Rule  Stage 


1156.  REGULATORY  PROGRAMS  OF 
THE  CORPS  OF  ENGINEERS, 
WETLAND  DEUNEATOR 
CERTIFICATION  PROGRAM 
Legal  Authority:  33  USC  1344 

CFR  Citation:  33  CFR  320;  33  CFR  323; 
33  CFR  325;  33  CFR  328 

Legal  Deadline:  None 

Abstract  The  regulation  establishes  the 
procedures  for  certification  under  the 
Corps  of  Engineers  Wetland  Delineator 
Certification  Program  developed 
pursuant  to  section  307(e)  of  the  Water 
Resources  Development  Act  of  1990. 
Timetable: 


Action 


Date 


FR  ate 


NPRM  10/OOm 

NPRM  Comment  12/00/94 

Period  End 

Final  Action  02/00/95 

Final  Action  Effective  04/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Karen  Kochenbach. 

Assistant  to  the  Chief,  Policy 
Development  Section,  Regulatory 
Branch,  Department  of  Defense,  U.S. 
Army  Corps  of  Engineers,  HQUSACE, 
ATTN:  CECW-OR,  Washington.  DC 
20314-1000,  202  272-1784 

RIN:  0710-AA38 

1157.  REGULATORY  PROGRAM  OF 
THE  CORPS  OF  ENGINEERS— 90-DAY 
DECISIONS 

Legal  Authority:  33  USC  401;  33  USC 
403;  33  USC  1344;  33  USC  1413 

CFR  Citation:  33  CFR  325 

Legal  Deadline:  None 

Abstract  The  Corps  of  Engineers  is 
revising  its  regulations  to  provide  that 
permit  decisions  should  be  made 
within  90  days  of  the  issue  of  a  public 
notice.  A  decision  deadline  would  also 
be  provided  for  these  circumstances. 
This  process  is  included  in  the 
President's  Wetland  Protection  Plan  to 
make  sure  that  decisions  are  made 
without  unnecessary  delays.  This  will 
aid  applicants  in  planning  their 
projects  and  allow  for  more  realistic 
expectations  of  obtaining  permit 
decisions. 


Timetat>le: 


Action 


Data 


FR  Ola 


NPRM  10rtXV94 

NPRM  Comment         12/00/94 

PenodEnd 
Final  Action  04/00/95 

Final  Action  Effective  06AXV95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sam  CoUinson.  Chief, 
Policy  Development  Section, 
Department  of  Defense,  U.S.  Army 
Corps  of  Engineers,  ATTN:  CECW-OR. 
Washington,  DC  20314-1000,  202  272- 
1782 

RIN:  0710-AA40 


1158.  REGULATORY  PROGRAM  OF 
THE  CORPS  OF  ENGINEERS- 
ADMINISTRATIVE  APPEALS 

Legal  Authority:  33  USC  401;  33  USC 

403;  33  USC  1344;  33  USC  1413 

CFR  Citation:  33  CFR  331 

Legal  Deadline:  None 

Abstract  The  regulation  establishes  an 
administrative  appeal  process  for 
permit  denials  by  permit  applicants 
and  wetland  delineations  by  prof>erty 
owners.  This  process  is  included  in  the 
President's  Wetland  Protection  Plan  to 
increase  fairness  in  the  permitting 
process  by  allowing  landowners  to  seelc 
a  speedy  recourse  of  these  decisions 
without  having  to  go  to  court. 

Timetable:    "^ 


Action 


Deta 


FR  one 


NPRM  10/00/94 

NPRM  Comment         12/00/94 

Period  End 
Final  Action  02/00/95 

Final  Action  Effective  04AXV95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sam  CoUinson.  Chief, 
Policy  Development  Section, 
Department  of  Defense.  U.S.  Army 
Corps  of  Engineers,  ATTN:  CECW-OR. 
Washington,  DC  20314-1000,  202  272- 
1782 

RIN:  0710-AA41 


NPRM 


03AXV96 


UMI 


UMI 
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DEPARTMENT  OF  DEFENSE  pOD) 
U.S.  Army  Corps  of  Engineers  (COE) 


Final  Rule  Stage 


1159.  FLOOD  CONTROL  AND 
AGRICULTURAL  WATER  SUPPLY 
COSTSHARINQ  REQUIREMENTS 
UNDER  THE  ABILrTY-TO-PAY 
PROVISION 

Legal  Authority:  33  USC  2201  et  soq 

CFR  Citation:  33  CFR  241 

Legal  Deadline:  None 

AtMtract:  The  Corps  of  Enginoers  is 
revising  procedures  for  ability-to-pay 
determinations  for  flood  control 
projects  and  issuing  procedures  for 
ability-to-pay  determinations  for 
agricultural  water  supply  projects.  This 


action  is  pursuant  to  section  201  of  the 
Water  Resource  Development  Act  of 
1992.  Public  Law  102-580.  which  called 
for  a  review  of  regulations  on  ability 
to  pay.  in  light  oflocally  prevailing 
conditions  such  as  those  associated 
with  areas  specified  in  the  legislation, 
and  for  the  Secretary  of  the  Army  to 
amend  the  regulation  to  the  extent  that 
he  determines  necessary. 

Tifnetat>le: 


Action 


FR  Cite 


Action 


FR  CNe 


NPRM 

NPRM  Comment 
PefKxJEnd 


06/24/94 
08/23/94 


59  FR  32670 
59  FR  32670 


Final  Action  10/0(V94 

Final  Action  Effective  10/00^ 

Small  Entitles  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact:  Donald  L.  Barnes. 

Chief,  Policy  Development  Branch. 
Policy  and  Planning  Division, 
Department  of  Defense.  U.S.  Army 
Corps  of  Engineers.  HQUSACE.  Director 
of  Qvil  Works.  ATTN:  CECW-PA. 
Washington.  DC  20314-1000.  202  272- 
0120 

RIN:  0710-AA39 


DEPARTMENT  OF  DEFENSE  (DOD) 
Department  of  the  Navy  (NAVY) 


Final  Rule  Stage 


1160.  ADJUSTMENTS  TO  PRICES 
UNDER  SHIPBUILOMtfO  CONTRACTS 

Legal  Authority:  10  USC  2405 

CFR  Citation:  48  CFR  52 

Legal  Deadline:  None 

AtMtract:  The  interim  rule  prescribes 
policies  and  procedures  to  restrict 
contract  price  adjustments  under 
shipbuilding  contracts,  thus 
implementing  by  regulation  the 
requirements  of  10  USC  2405.  The 
interim  rule  also  defines  the 
terminology  of  10  USC  2405  and 
promulgates  a  solicitation  provision 
and  contract  clause  on  price 
adjustments  to  shipbuilding  contracts. 
This  action  is  intended  to  clarify  the 
meaning  and  ensure  the  consistent 
interpretation,  implementation,  and 
administration  of  the  statute. 

Timetable: 


Action 


FR  Cite 


11/16/89  54  FR  47689 

02/15/90  55  FR  3606 

06/29/90  55  FR  26706 

08/16/90  55  FR  33541 


NPRM 

NPRM  Comment 

PeoodEnd 
NPRM 
NPRM  Comment 

Period  End 

Public  Hearing  10/26/90    55  FR  43150 

Inlenm  Fmal  Rule         12/05/91    56  FR  63664 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  pro<:urement- 
reiated  action  for  which  there  is  a 
statutory  requirement.  There  is  no 


paperworli  burden  associated  with  this 
action. 

Agency  Contact  Richard  A.  Moye. 

Senior  {Procurement  Analyst. 
Depwrtment  of  Defense.  Department  of 
the  Navy,  Office  of  the  Assistant 
Secretary  of  the  Navy  (Research. 
Development  and  Acquisition). 
Washington.  DC  20350-1000.  703  602- 
2807 

RIN:  0703-AA34 


1161.  e  AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCUMENTS  AFFECTING  THE 
PUBLIC  (PRIVACY  ACT) 

Legal  Authority:  5  USC  552:  32  CFR 
286;  32  CFR  296 

CFR  Citation:  32  CFR  701 

Legal  Deadline:  None 

AtMtract  This  proposed  rule 
reestablishes  the  Navy's  Privacy 
Program  and  incorporates  the  changes 
made  to  the  revised  instruction. 

Timetable: 


Agency  Contact  Doris  M.  Lama. 

Department  of  Defense,  Department  of 
the  Navy.  Office  of  the  Chief  of  Naval 
Operations.  2000  Navy  Pentagon. 
Washington.  DC  20350-2000,  703  614- 
2004 

RIN:  0703-AA44 


116Z  e  PROFESSIONAL  CONDUCT  OF 
ATTORNEYS  PRACTICINQ  UNDER 
THE  SUPERVISION  OF  THE  JUDGE 
ADVOCATE  GENERAL 

Legal  Authority:  lo  USC  826;  10  USC 
827;  32  CFR  700.1202 

CFR  Citation:  32  CFR  776 

Legal  Deadline:  None 

Al>stract  This  rule  sets  forth 
regulations  concerning  the  professional 
conduct  of  attorneys  practicing  law 
under  the  supervision  of  the  Judge 
Advocate  General  of  the  Navy. 

Timetable: 


Action 


FR  OH* 


Action 


FR  CNe 


06A)1/94    59  FR  28305 
08/01/94    59  FR  28305 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action  12AXV94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Final  Action  10/00/94 

Final  Action  Effective   10.^00/94 

Small  Entities  Affected:  None 

Govemnrtent  Levels  Affected:  None 

Agency  Contact  CapL  P.  W.  Kelley. 

Department  of  Defense,  Department  of 
the  Navy,  Ofllce  of  the  Judge  Advocate 
General.  200  Stovall  Street.  Alexandria. 
VA  22332-2400.  703  614-1781 

RIN:  0703-AA45 
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DEPARTMENT  OF  DEFENSE  (DOD) 
Department  of  the  Navy  (NAVY) 


Completed  Actions 


1163.  e  AVAILABILITY  OF 
DEPARTMENT  OF  THE  NAVY 
RECORDS  AND  PUBLICATION  OF 
DEPARTMENT  OF  THE  NAVY 
DOCtiMENTS  AFFECTING  THE 
PUBLIC  (FREEDOM  OF  INFORMATION 
ACT) 

Legal  Auttiority:  5  OSC  552:  32  CFR 
286;  32  CFR  296 

CFR  Citation:  32  CFR  701 


Legal  Deadline:  None 

Abstract  This  rule,  sets  forth  amended 
regulations  pertaining  to  the 
Department  of  the  Navy's  Freedom  of 
Information  Act  Program.  The  rule 
reflects  changes  in  the  Secretary  of  the 
Navy's  procedures. 

Timetable: 


Action 


Date 


FR  ate 


SmaH  Entities  Affected:  None 
Government  Levels  Affected:  None 

AgeiKy  Contact  Doris  M.  Lama, 

Department  of  Defense,  Department  of 
the  Navy.  Office  of  the  Chief  of  Naval 
Operations,  2000  Navy  Pentagon. 
Washington.  DC  20350-2000.  703  614- 
2004 


Final  Action 


06mm    59  FR  29721      RIN:  0703-AA46 


DEPARTMENT  OF  DEFENSE  (DOD) 
Department  of  the  Air  Force  (AF) 


Proposed  Rule  Stage 


1164.  PUBUC  AFFAIRS  POLICIES 
AND  PROCEDURES 

Legal  Authority:  lo  USC  8013 

CFR  Citation:  32  CFR  837 

Legal  Deadline:  None 

Abstract  Describes  Air  Force  Public 
Affairs  program  and  how  public  affairs 
resources  are  to  be  managed  to 
effectively  reach  public  affairs  goals. 
Tlmetat)le: 


Action 


Date 


FR  one 


NPRM  10AXV94 

SmaH  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Col.  Conley, 

Department  of  Defense,  Department  of 
the  Air  Force.  SAF/PAR,  1690  Air 
Force  Pentagon,  Washington.  DC  20330- 
1690.  703  697-5838 

RIN:  0701-AA18 

1165.  AIR  FORCE  MATERIEL 
COMMAND  FEDERAL  ACOUISITiON 
REGULATION  SUPPLEMENT; 
VENDOR  RATING  SYSTEM 

Legal  Auttiorlty:  5  USC  301;  10  USC 

230S(a)(3) 

CFR  Citation:  48  CFR  5315 

Legal  Deadline:  None 

At)Stract:  This  rule  will  assist 
replenishment  spare  parts  contracting 


personnel  in  determining  which 
competitive  offer  represents  the  best 
value  to  the  Government.  Vendor 
Rating  System  (VRS)  will  accomplish 
this  by  providing  a  12-month  historical 
record  of  each  contractor's  quality  and 
delivery  performance  on  completed 
AFMC  replenishment  spare  parts 
contracts  as  a  numerical  rating.  This 
data  will  then  be  used  to  make  a  best- 
value  decision  in  source  selection 
awards.  Pending  coordination  with  the 
DOD  Past  Performance  Coordinating 
Council  and  approval  by  USD(A)/DDP, 
the  poliqy  will  be  reissued  for  public 
comment. 

Timetable: 


Action 


Date 


FR  Ctle 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 


10/24/90    55  FR  42863 
11/23/90    55  FR  42863 

01AXV95 


Patterson  AFB,  OH  45433-5006,  513 
257-6055 

RIN:  0701-AA34 


1166.  CIVIL  AIRCRAFT  USE  OF 
UNITED  STATES  AIR  FORCE 
AIRFIELDS      • 

Legal  Autttorlty:  49  USC  1507;  49  USC 
2203 

CFR  Citation:  32  CFR  855 

Legal  Deadline:  None 

Aljstract  This  rule  establishes 
responsibilities  and  describes 
procedures  for  civil  aircraft  use  of  Air 
Force  airfields. 

Timetable: 


Action 


FR  one 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  S.  Wiginton, 

E)epartment  ot  Defense,  Department  of 
the  Air  Force,  HQ  AFMC/PKP.  4375 
Chidlaw  Road,  Suite  6,  Wright 


NPRM 

NPRM  Comment 

PenodEnd 
Second  NPRM 


09/24/93    58  FR  49952 
10/25/93    58  FR  49952 


01/0(y9S 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  R.  A.  Young,  Civil 
Aviation  Branch,  Department  of 
Defense,  Department  of  the  Air  Force, 
HQ  USAF/XOOBC,  1480  Air  Force 
Pentagon,  Washington,  DC  20330-1480. 
703  697-5967 

RIN:  0701-AA42 


DEPARTMENT  OF  DEFENSE  (DOD) 
Department  of  the  Air  Force  (AF) 


Final  Rule  Stage 


1167.  AIR  FORCE  PRIVACY  ACT 
PROGRAM 

Legal  Authority:  5  USC  552a 

CFR  Citation:  32  CFR  806b 


Legal  Deadline:  None 

At>8tract  Establishes  Air  Force  policies 
and  procediues  for  implementing 
Privacy  Act  requirements  for  collecting. 


safeguarding,  maintaining,  using, 
accessing,  amending,  and  disseminating 
personal  information  kept  by  the 
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UMI 


OOD-nAF 


Deportment  of  the  Air  Force  in  Privacy 
Act  systems  of  records. 


Fft  cm 


NPRM 

NPRM  Ccvvpeoi 
Penod  End 

Fmal  Action 


07/28/94 
Ogi'26/94 

10/0(V94 


59  FR  38389 
59  FR  38389 


Small  Entitiee  Affected:  None 

Qovefnment  Levels  Affected:  None 

Agency  Contact:  Anne  W.  Tunwr,  Air 
Force  Access  Programs  Manager. 
Department  of  Defense.  Department  of 
the  Air  Force.  SAF/AAIQ.  1610  Air 
Force  Pentagon.  Washington.  DC  20330- 
1610.  703  697-3491 

RIN:  0701-AA30 

1168.  AIR  FORCE  MATERIEL 
COMMAND  CONTRACTOR 
PERFORMANCE  ASSESSMENT 

.agat  Authority:  10  US(?2.l05(a)(3I 

CFR  Citation:  32  CFR  838 

Legal  Deadline:  None 

Abstract  This  rule  will  expand  CPAR 
coverage  to  operation  and  maintenance 
contracts  in  AFMC.  The  CPAR  system 
has  been  effective  in  improving  the 
ability  of  AFMC  source  selection 
officials  when  making  judgments 
concerning  pa.st  performance  of 
contractors  on  AFMC  systems  contracts. 
Performance  on  these  contracts  tends  to 
be  complex  and  is  accomplished  over 
several  years.  The  CPAK  system 
provides  a  consistent  structure  for 
collecting  performance  assessments  by 
program  officials  over  the  life  of  these 
contracts. 

Timetable: 


FR  CM* 


NPflM 

NPRM  Comment 

PenodEnd 
Final  Action 


04/16/90 
1200/94 


55  FR  9733 
55  FR  9733 


Small  Entities  Affected:  None 


Oovemment  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperM-ork  burden  associated  with  this 
action. 

Agency  Contact  R.  Summerour. 
Department  of  Defense.  Department  of 
the  Air  Force.  SAF/AQCF.  1060  Air 
Force  Pentagon.  Washington.  DC  20330- 
1060.  703  695-3859 

RIN:  0701-AA33 


1169.  UTILIZATION  OF  EXCESS  AND 
DISPOSAL  OF  SURPLUS  REAL 
PROPERTY 

Legal  Auttiority:  PL  100-526.  sec  204: 
PL  101-510.  .sec  2905 

CFR  Citation:  41  CFR  132-47 

Legal  Deadline:  None 

Abstract  Describes  the  procedure  to  be 
used  by  the  Air  Force  to  transfer  excess 
real  property  between  Federal  agencies 
and  to  dispose  of  surplus  real  property. 

Timetable: 


AcMon 


FR  CNe 


Interim  Final  Rule        04/01/91    56  FR  13286 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Gilbert  Sailer. 

Special  Assistant.  Real  Property. 
Department  of  Defense.  Department  of 
the  Air  Force.  AFBCA/RP.  1700  N. 
Moore  Street.  Suite  2300.  Arlington.  VA 
22209-2803.  703  696-5566 

RIN:  0701-AA35 

1170.  ENVIRONMENTAL  IMPACT 
ANALYSIS  PROCESS 

Legal  Auttiority:  PL  91-190 

CFR  Citation:  32  CFR  989 

Legal  Deadlirte:  None 

Abstract  Contains  policies, 
responsibilities,  and  procedures  for  the 


Final  Rule  Stage 


Air  Force  EIAP  in  the  United  States 
and  its  territories  and  possessions. 

Timetable: 

FR  cue 

59  FR  17061 
59  FR  17061 


NPRM 
NPRMCommem 

Period  End 
Final  Action 


04/11/94 
06/10/94 

1Qm)/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Kenneth  L. 
Reinertson.  Department  of  Defense. 
Department  of  the  Air  Force,  HQ 
USAF/CEVP.  1260  Air  Force  Pentagon. 
Washington.  DC  20330-1260.  703  697- 
123S 

RIN:  0701-AA36 

1171.  •  PERSONNEL  REVIEW 
BOARDS 

Legal  Authority:  lo  USC  1034;  10  USC 
1552 

CFR  Citation:  32  CFR  865 

Legal  Deadline:  None 

AtMtract  Subpart  A  establishc^s 
procedures  for  the  consideration  of 
applications  for  the  correction  of 
military  records.  The  revision  clarifies 
various  minor  provisions  of  the 
subpart. 

Timetable: 


AcHon 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Fmal  Action 


07/26/94 
09/26/94 

10/00/94 


59  FR  37953 
59  FR  37953 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  C  Bruce  Braswell. 
Executive  Director.  Department  of 
Defense.  Department  of  the  Air  Force. 
AFBCMR.  1535  Command  Drive.  EE 
Wing.  3rd  Floor.  Andrews  AFB.  MD 
20331-7002.  301  981-5727 

RIN:  0701-AA43 
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1172.  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
EXPANDED  DENTAL  COVERAGE  FOR 
DEPENDENTS  OF  ACTIVE  DUTY 
MEMBERS  OF  THE  UNIFORMED 
SERVICES 

Legal  Authority:  10  USC  1079;  10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract  This  rule  establishes  an 
expanded  dental  program  for 
dependents  of  active  duty  members  of 
the  Uniformed  Services.  The 
amendment  specifically  describes:  (1) 
the  enhanced  benefit  structure;  (2) 
enrollment  and  eligibility  requirements; 
(3)  premium  cost-sharing;  and  (4) 
benefit  payment  levels.  We  believe  the 
provisions  of  this  amendment  will 
(irovide  military  families  with  the  high 
quality  of  care  they  desire  at  an 
affordable  price. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  D  Bennett, 

Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs, 
303  361-1094 

RIN:  072a-AAl9 


1173.  aVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  <CHAMPUS); 
TRICARE  PROGRAM;  SPECIAL 
HEALTH  CARE  DELIVERY 
PROGRAMS 

Legal  Authority:  10  USC  1079;  10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract  This  rule  establishes 
requirements  and  procedures  for 
implementation  of  the  TRICARE 
program,  the  purpose  of  which  is  to 
improve  the  management  and 
integration  of  health  care  delivery  in 
military  treatment  facilities  and 
CHAMPUS.  In  addition,  it  establishes 
rules  for  several  special  care  delivery 
programs,  including  PRIMUS  and 
NAVCARE  clinics. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  S.  Lillie,  Department 
of  Defense.  Office  of  Assistant  Secretary 
for  Health  Affairs,  703  695-3350 

RIN:  0720-AA21 


1174.  •  CIVIUAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
MENTAL  HEALTH  SERVICES 

Legal  Authority:  5  USC  301;  10  USC 

1079;  10  use  1086 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

At>stract  This  proposed  rule  is  to 
reform  CHAMPUS  quality  care 
standards  and  reimbursement  methods 
for  impatient  mental  health  services. 
The  rule  would  update  existing 
standards  for  residential  treatment 
centers  ^RTCs)  and  establish  new 
standards  for  approval  as  CHAMPUS  - 
authorized  providers  for  substance 
abuse  rehabilitation  facilities  and 
partial  hospitalization  programs. 

Timetable: 


Action 


Date 


FRCtte 


06/29/94    59  FR  33465 
08/29/94    59  FR  33465 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetemiined 

Small  Entitles  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  D.  Kamin. 

Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs, 
703  697-8975 

RIN:  0720-AA23 


DEPARTMENT  OF  DEFENSE  (DOD) 

Office  of  Assistant  Secretary  for  Health  Affairs  (DODOASHA) 


Final  Rule  Stage 


1175.  CIVIUAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
SUPPLEMENTAL  INSURANCE  PLANS 
(DOD  6010.8-R) 

Legal  Authority:  10  USC  1079;  10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  This  rule  defines  and  limits 
the  types  of  plans  recognized  as 
supplemental  insurance  coverage  under 
CHAMPUS.  The  rule  will  also  help 
provicje  guidance  in  identifying  plans 
that  would  come  under  the  CHAMPUS 
double  coverage  regulations. 
Timetable: 


Action 


Date 


FR  Cite 


NPRM  Comment 

Period  End 
Next  Action  Undetemiined 


07/12/91    56  FR  26946 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  S.  Regensberg, 

Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Affairs, 
303  361-3572 

RIN:  0720-AAOl 


Action 


Date 


FR  Cite 


NPRM 


06/12/91    56  FR  26946 


1176.  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
PROGRAM  FOR  THE  HANDICAPPED 
(DOD  6010.8-R) 

Legal  Authority:  10  USC  1079;  10  USC 

1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

At>stract  This  rule  simplifies  access  to, 
and  administration  of,  the  CHAMPUS 
Program  for  the  Handicapped  (PFTH). 
The  PFTH  benefit  is  limited  to  active 
duty  Uniformed  Service  member 
dependents  with  moderate  or  severe 
mental  retardation  or  a  serious  phj'sical 
handicap.  This  proposal  does  not  alter 
the  PFTH  benefit  or  PFTH  eligibility 
requirements,  but  simply  rewrites  the 
applicable  provisions  to  remove 
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UMI 


redundant  material,  provide  more 
concise  deflnition  of  key  terms,  and 
establish  greater  flexibility  in  the 
administration  of  the  Program. 

TknetaMec 


Action 


FR  ate 


NPRM 

NPRM  Comment 

PefNxtEnd 
Next  Action  Undetomnned 


06/10/91    56  FR  26635 
07/25/91    56  FR  26635 


Small  EntitiM  Affoctad:  Organizations 

Qovamment  Lavela  Affected: 

Undetermined 

Agancy  Contact  ).  Baker.  Department 
of  Defense.  OfTice  of  Assistant  Secretary 
for  Health  Affairs.  303  361-4019 

RIN:  072a-AA04 


1177.  avILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
BASIC  PROGRAM  (DOO  6010.S-R) 

Legal  Authority:  lO  USC  1079;  10  USC 
1086;  5  USC  301 

CFR  Citation:  3^  CFR  199 

Legal  Deadline:  None 

AlMtract:  This  proposed  rule  removes 
the  existing  CHAMPUS  benefit 
exclusion  of  certain  diagnostic  or 
treatment  procedures  which  involve 
electronic  transmission  of  data.  The 
intention  of  this  proposed  amendment 
is  to  allow  coverage,  in  addition  to  the 
current  coverage  of  remote  cardiac 
pacemaker  monitoring,  of  otherwise 
allowable  procedures  when  they 
employ  electronic  transfer  of  data  to 
improve  the  quality  and  efficiency  of 
the  management  of  a  clinical  condition. 

Timetable:  

FR  C«ia 


NPRIM 

NPRM  Comment 

Period  End 
Next  Actxx)  Undetemitned 


08/24/91    56  FR  48134 
10/24/91    56  FR  48134 


SmaN  Entitiee  Affectad:  Undetermined 

Government  Leveto  Affected: 

Undetermined 

Agency  Contact  |  Baker.  Department 
of  Defense.  Office  of  Assistant  Secretary 
for  Health  Affairs.  303  301-4019 

RIN:  0720-AA06 


117a  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
FORMER  SPOUSE/WIDOW(ER)  AND 
FEDERAL  CLAIMS  COUECTION  ACT 
(DOD  6010.8-R) 


Authority:  10  USC  1079: 10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deedline:  None 

Abetract  This  proposed  rule  updates 
regulation  changes  to  stipulate  that 
annulled  remarriages  of  former  spouses 
or  widows  or  widowers  «vill  be 
regarded  as  if  the  remarriage  had  never 
taken  place  and  will  reinstate  their 
eligibility  effective  12:01  a.m.  of  the 
day  following  the  annulment;  will 
clarify  the  eflect  of  Medicare 
entitlement  of  former  spouses;  and  will 
adopt  the  Federal  Claims  Collection  Act 
and  the  Federal  Claims  Collection 
Standards  by  reference. 

Timetable: 


Action 


Dale  FR  CH» 


09/24/91    56  FR  48135 
10/24/91    56  FR  48135 


NPRM 

NPRM  Comment 

Penod  End 
Next  Action  Undetemnned 

Small  Entitiee  Affected:  Undetermined 

Government  Levela  Affected: 
Undetermined 

Agency  Contact  A  Anniio, 

Department  of  Defense.  Office  of 
Assistant  Secretary  for  Health  An^airs. 
303  362-3630 

RIN:  0720-AA07 


1179.  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS): 
CERTIFIED  MARRMGE  AND  FAMILY 
THERAPISTS  (DOD  6010.8-R) 

Legel  Authority:  10  USC  ^079;  lO  USC 
1086:  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

At>stract  This  rule  amends  the 
regulations  to  comply  with  section  702 
of  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1991  which 
removed  the  requirement  for  physician 
supervision  and  referral  for  certified 
marriage  and  family  therapists  and 
requires  all  certified  marriage  and 
family  therapists  to  accept  CHAMPUS 
payment  as  payment  in  full.  The  intent 
of  this  amendment  is  to  ensure  that  the 


relationship  of  certified  marriage  and 
family  therapists  is  consistent  with 
other  mental  health  practitioners  with 
comparable  education  and  training 
while  also  protecting  the  CHAMPUS 
beneficiaries  from  incurring  added  out- 
of-pocket  costs  for  care  rendered  that 
is  not  part  of  the  current  CHAMPUS 
mental  health  benefits  package. 

Timetable: 


Action 


Date 


FR  one 


11/12«1    56  FR  57498 
12/12/91    56  FR  57498 


NPRM 

NPRM  Comment 

Penod  End 
Next  Action  Undetemiined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  )  Carroll.  Department 
of  Defense.  Office  of  Assistant  Secretary 
for  Health  Affairs.  303  361-3521 

RIN:  0720-AAlO 


1180.  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
REQUIREMENTS  FOR  COVERAGE 
AND  REIMBURSEMENT  OF  SERVICES 
OF  PHYSICIANS  IN  TEACHING 
SETTINGS  (DOO  6010.8-R) 

Legal  Authority:  10  USC  1079;  10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

At>stract  This  amendment  provides 
specific  requirements  for  coverage  and 
reimbursement  of  services  of  teachings 
physicians  and  for  physicians  in 
training. 

Timetable: 


Action 


FR  CHe 


12/10/91    56  FR  64488 
01/09/92    56  FR  64488 


NPRM 

NPRM  Comment 

Penod  End 
Next  Action  Undetennined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affectsd: 
Undetermined 

Agency  Contact  S  Isaacson. 

Department  of  Defense.  Office  of 
Assistant  Secretary  for  Health  Affairs, 
303  361-4005 

RIN:  072O-AA13 


1181.  CIVILIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
COVERAGE  OF  HOSPICE  CARE  FOR 
TERMINALLY  ILL  CHAMPUS 
BENEFICIARIES 

Legal  Authority:  10  USC  10"9;.10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Abstract:  The  Defense  Authorization 
Act  for  FY  1992-1993,  Public  Law  102- 
190,  directs  CHAMPUS  to  provide 
hospice  care  in  the  manner  and  under 
the  conditions  provided  in  section  1981 
(dd)  of  the  Social  Security  Act  (42  USC 
1395x(dd)).  This  section  of  the  Social 
Security  Act  sets  forth 
coverage/benefits  guidelines,  along  with 
certification  criteria  for  participation  in 
a  hospice  program.  The  CHAMPUS 
hospice  benefit  is  designed  to  provide 
palliative  care  to  individuals  with  a 
prognoses  of  less  than  6  months  to  live. 
Timetable: 


Action 


Date  FR  Cite 


09/10/93    58  FR  47692 
10/12/93    58  FR  47692 


NPRM 

NPRM  Comrrwnt 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Govemnrtent  Levels  Affected: 

Undetermined 

Agency  Contact  D  Bennett, 

Department  of  Defense,  Office  of 
Assistant  Secretary  for  Health  Afi'airs, 
303  361-1094 

RIN:  0720-AA18 


1 182.  CIViLIAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
HOSPITAL  PAYMENT  FOR 
AMBULA10RYCARE 

Legal  Authority:  10  USC  1079;  10  USC 
1086;  5  USC  301 

CFR  Citation:  32  CFR  199 

Legal  Deadline:  None 

Al>stract  This  amendment  establi.shes 
a  new  payment  method  for  ambulatory 
care  (other  than  ambulatory  swrgerj') 
provided  by  hospitals  to  CHAMPUS 
beneficiaries,  under  which  payment 
amounts  would  be  ba^d  on  the  cost 
of  the  service  rather  than  on  the  billed 
charge,  as  at  present. 

Timetable: 


Action 


Date 


FR  Cite 


01/20/94    59  FR  3046 
03/21/94    59  FR  3046 


NPRM 

NPRM  Comment 

Period  End 
Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  S.  Lillie,  Department 
of  Defense,  Office  of  Assistant  Secretary 
for  Health  Affairs.  703  695-3350 

RIN:  0720-AA20 

1183.  •  CIViUAN  HEALTH  AND 
MEDICAL  PROGRAM  OF  THE 
UNIFORMED  SERVICES  (CHAMPUS); 
CONTINUED  HEALTH  CARE  BENEFIT 
PROGRAM 

Legal  Authority:  10  USC  ch  55;  5  USC 

301 


CFR  Citation:  32  CFR  199 

Legal  Deadline:  Final,  Statutory, 
October  1,  1994. 

Congress  directed  the  program  to  start 
by  October  1,  1994. 

Atistract:  This  rule  establishes  a 
continued  Health  Care  Benefit  Program 
(CHCBP)  for  certain  DoD  health  care 
beneficiaries  who  lose  eligibility  for 
health  care  in  the  Military  Health 
Services  System  (MHSS).  It  provides  for 
use  of  the  CHAMPUS  benefit  structure 
and  CHAMPUS  rules  and  procedures 
for  the  CHCBP. 

Timetable: 


Action 


Data 


FR  Cite 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  F^eriod 

End 
Interim  Final  Rule 

Effective 


04A)6^    59  FR  16136 

oemdm  59  fr  i6i36 

10/01/94    59  FR  16136 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  Federal 

Agency  Contact  G.  Zimmerman, 

Department  of  Defense,  Office  of  ^ 

Assistant  Secretary'  for  Health  Affairs. 
703  695-3331 

RIN:  0720-AA24 

(FR  Doc  94-21019  Filed  11-10-94;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 
Office  of  the  Secretary 
34  CFR  Subtitles  A  and  B 

Unified  Agenda  of  Federal  Regulations 
and  Regulatory  Ptan 

AGEMCY:  Office  of  the  Set.retary. 
Education. 

ACTKM:  Publication  of  the  semiannual 
agenda  of  Federal  regulations  and 
regulatory  plan. 

SUMMARY:  The  Secretary  of  Education 
publishes  a  semiannual  agenda  of 
Federal  regulations  i.ssued  under  the 
authority  of  section  4(b)  of  Executive 
Order  12866  "Regulatory  Planning  and 
Review."  The  purpose  of  the  agenda  is 
to  encourage  more  effective  public 
participation  in  the  regulatory  process 
by  providing  the  public  with  early 
information  about  pending  regulatory- 
activities. 

F0«  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  related  to 
specific  regulations  listed  in  this  agenda 
should  be  directed  to  Kenneth  C. 
Dep«w.  Division  of  Regulations 
Management.  Office  of  the  General 
Counsel.  Department  of  Education. 
Room  5112.  FB-10.  600  Independence 
Avenue  SW,.  Washington.  DC  20202- 
2241;  telephone:  (202)  401-8300. 
Individuals  who  use  a 
tele<:ommunicatlons  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  eastern  time. 
Monday  through  Friday. 

SUPPt.EM€NTARy  INFORMATION:  Set:tion 
4tb)  of  Kxetutive  Order  12866.  dated 


September  30.  1993.  requires  the 
Department  of  Education  (ED)  to 
publish,  at  a  time  and  in  a  manner 
specified  by  the  Administrator  of  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB.  an  agenda  of  all 
regulations  under  development  or 
review.  The  Regulatory  Flexibility  Act. 
5  U.S.C  602(a).  requires  ED  to  publish, 
in  October  and  April  of  each  year,  a 
regulatory  flexibility  agenda.  The 
regulatory  flexibility  agenda  may  be 
combined  with  any  other  agenda  that 
satisfies  the  statutory  requirements  (5 
U.S.C.  605(a)).  In  compliance  with  the 
Executive  order  and  the  Regulatory 
Flexibility  Act.  the  Secretary  publishes 
this  agenda. 

For  this  edition  of  the  Department  of 
Education's  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
are  included  in  The  Regulatory  Plan, 
which  appears  in  Part  U  of  this  issue  of 
the  Federal  Register.  The  Regulatory 
Plan  entries  are  listed  in  the  Table  of 
Contents  b«jlow  and  are  denoted  by  the 
bracketed  bold  reference  which  directs 
the  reader  to  the  appropriate  Sequence 
Number  in  Part  U. 

For  each  set  of  regulations  listed,  the 
agenda  provides  the  title  of  the 
document,  the  type  of  document,  a 
citation  of  any  rulemaking  or  other 
action  taken  since  publication  of  the 
most  recent  agenda,  and  planned  dates 
of  future  rulemaking.  In  addition,  the 
agenda  provides  the  following 
information: 

•  An  abstract,  which  includes  a 
de.scription  of  the  problem  to  be 
addressed,  any  principal  alternatives 
being  considered,  and  potential  costs 
and  benefits  of  the  action. 


•  An  indication  of  whether  the  planned 
action  is  likely  to  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  by 
the  Regulatory  Flexibility  Act  (5 
U.S.C.  601(b)). 

•  A  reference  to  where  a  trader  can  find 
the  current  regulations  in  the  Code  of 
Federal  Regulations. 

•  A  citation  of  legal  authority. 

•  The  name,  address,  and  telephone 

number  of  the  contact  person  at  the 
Department  from  whom  a  reader  can 
obtain  additional  information 
regarding  the  planned  action. 

If  the  "Abstract"  section  of  an  entry 
refers  readers  to  the  preamble,  it  means 
that  amendments  to  those  particular 
regulations  would  be  designed  (1)  to 
effect  regulatory  relief,  including 
reducing  paperwork  and  compliance 
burdens,  improving  cost  effectiveness, 
and  to  the  extent  possible,  vesting 
greater  discretion  in  State  and  local 
agencies  and  (2).  if  necessary,  to  clarify 
and  simplify  requirements  governing 
that  program. 

The  Department  also  will  review  all 
regulations  that  will  be  published  to 
ensure  that,  if  appropriate,  those 
regulations  support  the  National 
Education  Coals. 

This  publication  in  the  Federal 
Register  does  not  impose  any  bindiitg 
obligation  on  the  Department  with 
regard  to  any  specific  item  on  the 
agenda.  Regulatory  action  in  addition  to 
the  items  listed  is  not  precluded.  Dates 
of  future  regulatory  actions  are  subje<;t 
to  revision  in  subsequent  agendas. 
Dated:  August  19.  1994. 
Steven  Y.  Winnick. 
Acting  Geneml  Counsel. 


Departmental  Managen>ent— Prerule  Stage 


SequefKa 
Number 


1184 


Title 


Supptemental  Standards  of  Ettwcal  Conduct  lor  Employees  of  the  Department  of  Education:  Poor  Aoproval  for  out- 
sida  Ktiviiies  and  employmani 


Regulation 
Identifter 
Number 


1880-AA60 


Departmental  Management— Proposed  Rule  Stage 


1185 
1186 
1187 


Education  Department  General  Administrative  Regulations— Unsoficited  Applications 

Amendment  to  EAication  Department  General  Admwiistrattve  RegulatK>ns  

Unifomi  Admin^trative  Requirements  for  Grants  and  Cooperative  Agreements  to  State  and  Loci  (iiiwriments 


1880- AA61 
1880-AA62 
1880-AA53 


Departmental  Managetnent— Proposed  Rule  Stage  (Continued) 


Sequence 
IMumber 


1188 
1189 


Title 


General  EAjcation  ProviSKXw  Ac^-Enforcement:  Proportionality  and  Equitable  Offsets   ..  „ 

Govemmentwide  Debarment  and  Suspension  (Nonprocorement)  and  Govemmentwide  Reql*^iiients'fo^"Dw 
Free  Wort<ptece  (Grants)  and  Student  Assistance  General  Provisions 


Regiriation 
Identifier 
Number 


1880-AA56 
1880-AA51 


Departniental  Management— Final  Rule  Stage 


1190 
1191 
1192 
1193 


Education  Department  General  Administrative  Regulations— Amendment  III 

State-Administered  Programs  in  Federal.  State  and  Local  Partnership  for  Educatiorari  improvemeni" 

New  Restrictions  on  Lobbying  ..... 

FamUy  Educational  Rights  and  Privacy „ „ _..!11".I " 


1880-AA50 
1880-AA59 
1880-AA48 
1880-AA57 


Departmental  Management— Completed  Actions 


SequerKM 
Number 


1194 


Title 


Uniform  Administrative  Requirements  for  Grants  and  Cooperative  Agreements  for  Institutions  of  Hfafier  Education 
Hospitals,  or  Nonprofit  Organizationt 


Regulation 
Identifier 
Number 


1880-AA34 


Office  for  Civil  Rights— Proposed  Rule  Stage 


Sequence 
Number 


1195 


Title 


Nondiscrimination  on  tt>e  Basis  of  Sex  in  Education  Programs  and  Activities  Receiving  or  Benefttng  from  Federri 
Financial  Assistance  


Regulation 
Identifier 
Number 


1870-AA06 


Office  of  Elementary  and  Secondary  Education— Proposed  Rule  Stage 


Sequence 
Number 


1196 
1197 


TiOe 


Goals  2000:  Educate  America  Act  (Reg  Plan  Seq.  Ma  24)  .„ _ 

Part  A  of  Title  I  of  the  Elementary  and  Secondary  Education  Act  of  1965  (Reg  Plan  Seq.  No.  ^ 


References  in  boldface  appear  in  the  Regulatory  Ptan  in  Part  It  of  this  issue  of  the  Federal  Regidar. 

Office  of  Elementary  and  Secondary  Education— Completed  Actions 


Regulation 
identifier 
Number 


1810-AA72 
1810-AA73 


Sequence 
Number 


1198 


Tide 


Ctwpter  1  Program  In  Locaf  Educational  Agencies;  and  Qv^mei  1— H4igr««  Education  Pngrmn 


Regulation 
Identifier 
Number 


1810-AA70 


Office  of  Postsecondary  Education— Proposed  Rule  Stage 


Sequence 

Number 


1199 
1200 
1201 


Titfe 


Upward  Bound  F*rogram 

Student  Support  Services  Program 

Student  Right-to-Know  Act  (Reg  Plan  Seq.  No.  2^ 


riegulalion 
UerMilier 
Numtier 


1840^^002 
1840-AC03 
184&AB44 
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57491 


Sequence 
Number 


1202 

1203 
1204 
1206 
1206 


Office  of  Postsecondary  Education— Proposed  Rule  Stage  (Continued) 


Titte 


EhgiMity  lof  TiBe  IV.  HEA  Student  Financial  Assistance) „ _ 

Student  Assistance  Genefal  Pros^sions— Cash  Management ».ZZ!!."!."!!™Z! '"-'""'"""" 

Federal  Family  Education  Loan  Program— State  Share  ol  Default  Costs  !!1".""!!".!I  ""''""' 

Federal  Family  Educaton  Loan  Program-Conlorming  Amendments  with  Fedtei^i  oi^'si^' L^'pr^a^^ 

Federal  Direct  Student  Loan  Program  (Reg  Plan  Seq.  No.  27) 


References  in  boldlace  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Office  Of  Postsecondary  Education— Final  Rule  Stage 


Regulation 
identifier 
Number 


1840-AB84 
1840-AC13 
1840-AC09 
1840-AC12 
1840-AC05 


Sequence 
Number 


1207 
1208 

1209 
1210 
1211 


Title 


Ronald  E.  McNair  Postt>accalaureate  Achievement  

Supplemental  Educational  Opportunity  Grant  Program ,  rwjerai 

Student  Assistance  General  Provisions  -  Verification  of  Student  Aid  Application  iriforrnation 

Federal  Family  Education  Loan  Progranv-Guaranty  Agency  Resen/es  ~  I " "" 

Federal  Pen  Grant  Program;  Presidential  Access  Scholarship  Program  .. .  "' 


Regulation 
Identifier 

Number 


1840-AB65 

1840-A871 
1840-AC10 
1840-AC06 
1840-AB73 


Office  Of  Postsecondary  Education— Completed  Actions 


SequerKe 
Number 


1212 
1213 

1214 
1215 
1216 
1217 
1218 
1219 
1220 
1221 
1222 
1223 
1224 
1225 

1226 
1227 
1228 
1229 
1230 
1231 


Title 


lnstitutior>al  EligitMlity  

Secretarys  Procedure  and  Critena  lor  Recognition  of  AccredKing  Agencies  "II^ZIIZ " 

Strerigtt^ening  Instrtutions  Program  " 

Faculty  Development  Fellowship  Program _ !!!Z!!..I "    *~ " " 

Patncia  Roberts  Hams  Fellowship  Program " 

State  Postsecondary  Review  Program  -"^'"'"!ZZ'Z'"""'Z " """" 

t^'*  Assistance  General  Provisions  and  Federal  FamiirE"dil^'n"LJiii"Ri*lii;^'^^^  

Student  Assistance  General  Provisions— Subparts  A  and  B 

Student  Assistance  General  Provisiorp — Subparts  D  and  F " 

Campus  Security  Act 

Federal  Stafford  Loan  Cancellation  Demonstration  Program  _ 

Federal  Family  Education  Loan  Program  (FFELP)  Loan  Ca^Hatio'n'and  G^mi^rtRe^^^^^^       

Federal  Famriy  Education  Loan  Program  (FFELP)  (General  Admintstration)  " 

Federal  Stafford  Loan  Repayment  Provisions  ....... 

Federal  Family  Education  Loan  Program  (FFEL>— Taachout  Provteions 

Federal  Direct  Student  Loan  Program "■ 

National  Earty  Intwvention  Scholarship  and  Partnership  Program  .!!!I."!I!Z"""!!""".""""  


Regulation 
Identifier 
Number 


1640-AB87 

1840-AB88 
1840-AB82 
1840-AB7a 
1840-AC04 
1840-ACOl 
1840-AB89 
1840-AB80 
1840-AB85 
1840-AB86 
1840-AB98 
1840-AC08 
1840-AB62 

1840-AB81 
1840-AB83 
1840-AB97 
1840-AB99 
1840-AC07 
1840-AC11 
1840-AB79 


Sequence 
Number 


1232 
1233 


Office  of  Special  Education  and  Rehabilitative  Sen/ices— Proposed  Rule  Stage 


TWt 


Slate  Vocational  Rehabilitation  Sen/ices  Program  

State  Vocational  Rehabilitation  Sen/ices  Progranrv-Evaluation  Suirtd^  ^  p^domii^^ 


Regulation 
Identifier 
Number 


1820-AB12 
1820-AB14 


UMI 


Office  of  Special  Education  and  Rehabilitative  Services— Final  Rule  Stage 


Sequence 
Number 


1234 

1235 
1236 
1237 


Tide 


Disability  and  Rehabilitation  Research;  General  Provisions;  Research  and  Demonstration  Projects;  Rehabilitation 

Research  and  Training  Centers;  Rehabilitation  Engineering  Research  Centers 

State  Vocational  Rehabilitation  Services  Program— Order  of  Selection  „ ' "        "  Z 

Centers  for  Independent  Living— Evaluation  Standards  and  Compliance  Indicators ZZZ' 

Client  Assistarx^  Program 


Regulation 
Identifier 
Numt)er 


1820-AB01 
1820-AB13 
1820-AA81 
1820-AB16 


Office  of  Special  Education  and  Rehabilitative  Services— Completed  Actions 


SequerKe 
Number 


1238 
1239 

1240 
1241 
1242 
1243 
1244 


Title 


Nomerwiature  Changes 

The  State  Independent  Living  Rehabilitation  Sennces  Program;  Centers  for  Independent  Living;  Independent  Li^ 

Services  for  Older  Blind  Individuals „ „ 

Centers  for  Independent  Living ""' 

Independent  Living  Sen/ices  for  Older  Blind  Individuals  

Rehabilitation  Training:  Rehabilitation  Long-Term  Training |_Z 

State  Vocational  Retiabilitation  IrvService  Training ^._ Z 

Training  of  Interpreters  for  Deaf  Individuals _ 


Regulation 
Identifier 
fNlumt)er 


1820-AB26 

1820-AB18 
1820-AB19 
1820-AB20 
1820-AB21 
1820-A824 
1820-AB25 


Office  Of  Vocational  and  Adult  Education— Proposed  Rule  Stage 


Sequence 
Number 


1245 


Title 


School-to-Work  Opportunities  Program  (Reg  Plan  Seq.  No.  28) 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Office  of  Vocational  and  Adult  Education— Completed  Actions 


Regulation 

Identifier 
Number 


1830- AA14 


1246 
1247 


State  Vocational  and  Applied  Technology  Education  Programs 
State  Vocational  and  Applied  Technology  Education  Programs 


1830-AA12 
1830AA13 


Office  Of  Intergovernmental  and  Interagency  Affairs— Final  Rule  Stage 


Sequer)ce 
Number 


1248 


Title 


U.S.  Exchange  Visitor  Program— Request  for  WaJver  of  the  Two-Year  Foreign  Residence  Requirement 


Regulation 
identifier 
Number 


1860-AAG2 


UMI 
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DEPARTMErfT  OF  EDUCATION  (ED) 
Departmental  Management  (EDMAN) 


Premie  Stage 


1184.  SUPPLEMENTAL  STANDARDS 
OF  ETHICAL  CONDUCT  FOR 
EMPLOYEES  OF  THE  DEPARTMENT 
OF  EDUCATION:  PRIOR  APPROVAL 
FOR  OUTSIDE  ACTIVITIES  AND 
EMPLOYMENT 

Legal  Authority:  5  USC  7301;  5  USC 
(Ethics  in  Government  Act  of  1978);  EO 
12674 

CFR  Citation:  5  CFR  ch  53 


Legal  Oeacttine:  None 

AtMtract:  These  regulations  would 
establish  criteria  for  seeking  prior 
approval  of  outside  activities  at  the 
E^partment  of  Education. 

Timetable: 


Action 


Data 


FR  Cite 


ANPRM 


1(V00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Susan  A.  Winchell. 

General  Attorney,  Office  of  the  General 
Counsel,  E)epartment  of  Education,  600 
Independence  Avenue  SW.,  Room 
5444.  FBIO.  Washington.  DC  20202- 
2110.  202  401-1730 

RIN:  1880-AA60 


DEPARTMENT  OF  EDUCATION  (ED) 
Departmental  Management  (EDMAN) 


Proposed  Rule  Stage 


1185.  EDUCATION  DEPARTMENT 
GENERAL  ADMINISTRATIVE 
REGULATIONS— UNSOUCITED 
APPLICATIONS 

Legal  Authority:  20  USC  I22le-3(a)(l) 

CFR  Citation:  34  CFR  75 

Legal  Deadline:  None 

Abstract:  These  regulations  proposed 
to  amend  part  75  to  permit  the 
Secretary  to  consider  exceptional 
unsolicited  grant  applications  if  they 
meet  certain  requirements. 

Timetabia: 


Action 


Data  FR  Cite 


NPRM 

Final  Actkxi 


10AXV94 
12/0(V94 


Smalt  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Peter  Wathen-Dunn. 

General  Attorney.  Department  of 
Education.  Office  of  the  General 
Counsel.  600  Independence  Avenue 
SW..  Room  4434.  FB-10.  Washington, 
DC  20202-2110,  202  401-3690 

RIN:  1880-AA61 

1188.  •  AMENDMENT  TO  EDUCATION 
DEPARTMENT  GENERAL 
ADMINISTRATIVE  REGULATIONS 

Legal  Authority:  20  USC  I22le-3(a)(l) 

CFR  Citation:  34  CFR  75 

Legal  Deadline:  None 

At>stract:  The  proposed  amendment 
would  broaden  the  criteria  the 
Secretary  considers  in  determining  the 
order  in  which  discretionary  grant 
applications  will  be  selected  for 
funding.  Specifically  the  proposed 
amendment  would  expand  the  criteria 
to  include  a  grant  recipient's  use  of 
funds  under  all  previous  Department  of 


Education  grant  programs.  Currently 
the  criteria  include  only  past  use  of 
funds  under  the  same  grant  programs. 
The  proposed  amendment  will  also 
clarify  that  the  deadline  date  for  the 
receipt  of  application  is  the  date  that 
the  application  is  received  at  the 
Department,  not  the  postmark  date. 

Timetable: 


Action 


Data  FR  Cita 


NPRM  1 1rtXV94 

Final  Action  02AXV95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Kathy  Thomas,  Off. 
of  the  Chief  Financial  Officer,  Grant 
and  Contract  Service,  Department  of 
Education.  400  Maryland  Avenue  SW.. 
Washington.  DC  20202.  202  401-6901 

RIN:  1880-AA62 

1187.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 

Legal  Authority:  20  USC  I22le-3(a)(l) 

CFR  Citation:  34  CFR  080 

Legal  Deadline:  None 

Abstract:  These  regulations  propose  to 
amend  part  80  to  revise  certain 
Govemmentwide  administrative 
requirements  for  grants  and  cooperative 
agreements  to  State  and  local 
governments  in  conjunction  with  a 
revised  common  rule  to  be  issued  by 
Federal  agencies  to  implement  a 
revised  version  of  OMB  circular  A-102. 

Timetable: 


Action 


Data 


FR  ata 


NPRM 
FInai  Action 


00/00/00 
00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Greg  Vick.  Grants 
and  Contracts  Service,  Office  of  the  ' 
Chief  Financial  Officer,  Department  of 
Education.  400  Maryland  Avenue  SW., 
Room  3636.  ROB-3.  Washington,  DC 
20202-4700.  202  708-8199 

RIN:  1880-AA53 


1188.  GENERAL  EDUCATION 
PROVISIONS  ACT— ENFORCEMENT: 
PROPORTIONALITY  AND  EQUITABLE 
OFFSETS 

Legal  Authority:  20  USC  I22ie-3(a)(i): 
20  USC  1234:  20  USC  3474(a) 

CFR  Citation:  34  CFR  81 

Legal  Deadline:  None 

Abstract  The  proposed  regulations 
would  clarify  circumstances  under 
which  benefit  to  a  grant  or  cooperative 
agreement  and  equitable  offset  are 
taken  into  account  in  determining  harm 
to  an  identifiable  Federal  interest  under 
GEPA. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM 
Fmal  Action 


10/00/94 
12/00/94 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Theodore  Sky,  Senior 
Counsel,  Office  of  the  General  Counsel, 
Department  of  Education,  600 
Independence  Avenue  SW..  Room 
5364.  FB-10.  Washington,  DC  20202- 
2110.  202  401-2605 

RIN:  1880-AA56 
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1189.  GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT)  AND 
GOVERNMENTWIDE  REQUIREMENTS 
FOR  DRUG-FREE  WORKPLACE 
(GRANTS)  AND  STUDENT 
ASSISTANCE  GENERAL  PROVISIONS 

Legal  Authority:  20  USC  1082(a)(1)  to 

1082  (h)(1);  20  USC  1094(c)(1)(D);  20 
USC  1221e-3(a){l);  20  USC  3474;  EO 
12689 

CFR  Citation:  34  CFR  85;  34  CFR  668 

Legal  Deadline:  None 


Abstract  These  proposed  regulations 
would  implement  Executive  Order 
12689,  which  requires  agency 
debarment  and  suspension  actions 
under  procurement  or  nonprocurement 
activities  to  have  reciprocal 
Govemmentwide  effect.  The  regulations 
would  also  clarify  the  policy  and 
procedures  that  affect  both 
Govemmentwide  debarment  and 
suspension  and  termination  of 
participation  of  institutions  of  higher 
education  in  student  financial 
assistance  programs  under  Title  IV  of 
the  Higher  Education  Act  of  1965,  as 
amended. 


Timetable: 


Action 


Date 


FR  Ota 


NPRM  00«XVOO 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Mary  Jane  Kane, 

Grants  and  Contracts  Service,  Office  of 
the  Chief  Financial  Officer,  Department 
of  Education,  400  Mar)'land  Avenue 
SW.,  Room  3636,  ROB-3.  Washington, 
DC  20202-4700,  202  708-7802 

RIN:  1880-AA51 


DEPARTMENT  OF  EDUCATION  (ED) 
Departmental  Management  (EDMAN) 


Final  Rule  Stage 


1190.  EDUCATION  DEPARTMENT 
GENERAL  ADMINISTRATIVE 
REGULATIONS— AMENDMENT  ill 

Legal  Authority:  20  USC  I22le-3(a)(l) 

CFR  Citation:  34  CFR  075;  34  CFR  076 

Legal  Deadline:  None 

Abstract  These  proposed  regulations 
would  amend  parts  75  and  76  to  clarify 
various  issues  related  to  indirect  cost 
rates,  including  the  appropriate 
application  of  restricted  indirect  cost 
rates.  Part  76  is  revised  to  incorporate 
the  restricted  indirect  cost  rate 
requirements  now  found  in  part  75. 

Timetable: 


Legal  Deadline:  None 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


01/14/94 
10/00/94 


59  FR  2480 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Glenn  Riley,  Grants 
and  Contracts  Service,  Office  of  the 
Chief  Financial  Officer,  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  3636,  ROB-3,  Washington,  DC 
20202-4700,  202  708-7640 

RIN:  1880-AA50 

1191.  STATE- ADMINISTERED 
PROGRAMS  IN  FEDERAL,  STATE  AND 
LOCAL  PARTNERSHIP  FOR 
EDUCATIONAL  IMPROVEMENT 

Legal  Authority:  20  USC  I22le  to 
3(a)(1);  20  USC  1221e  to  2831(a):  20 
USC  1221e  to  2974(b):  20  USC  1221e 
to  3474;  31  USC  6503 

CFR  Citation:  34  CFR  76;  34  CFR  298 


Abstract  These  regulations  propose  to 
make  changes  that  would  Umit  the 
interest  liability  of  the  Department 
under  the  Cash  Management 
Improvement  Act  of  1990  (CMIA)  in 
cases  when  the  Department  is  late  in 
making  an  initial  payment  under  a 
State-administered  program  because  a 
State  failed  to  submit  a  plan  or  other 
required  document  in  a  timely  fashion. 
Also,  because  granting  pre-award  costs 
would  result  in  significant  interest 
liabilities  under  the  CMIA,  the 
preamble  to  the  NPRM  notifies  States 
that  the  Department  will  no  longer 
grant  pre-award  costs  to  a  State  that 
fails  to  submit  a  substantially 
approvable  State  plan  by  the -date 
established  for  the  submission  of  the 
plan. 

Timetable: 


119Z  NEW  RESTRICTIONS  ON 
LOBBYING 


Legal  Authority:  31  USC  1352;  20  USC 
347-4 

CFR  Citation:  34  CFR  082 

l.egal  Deadline:  None 

Abstract:  These  regulations  implement 
provisions  to  prohibit  recipients  of 
Federal  grants  and  loans  from  using 
appropriated  funds  for  lobbying  the 
executive  or  legislative  branches  of  the 
Federal  Government  in  connection  with 
a  specific  grant  or  loan  and  impose 
certain  certification  and  disclosure 
requirements. 

Timetat)le: 


Action 


Data  FR  CIta 


Action 


Data 


FR  Cita 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/16/93    58  FR  65856 
01/ia«4 

10«XV94 


Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  State 

Agency  Contact  Peter  Wathen-Dunn, 

General  Attorney,  Department  of 
Education,  600  Independence  Avenue 
SW.,  Room  4434,  FB-10,  Washington, 
DC  20202-2110.  202  401-3690 

RIN:  1880-AA59 


Interim  Final  Rule        02/26/90   55  FR  6736 
Next  Action  Undetem^ned 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Greg  Vick,  Grants 
and  Contracts  Service,  Office  of  the 
Chief  Financial  Officer,  Department  of 
Education,  400  Maryland  Avenue  SW., 
Room  3636,  ROB-3,  Washington,  DC 
20202-4700,  202  708-8199 

RIN:  1880-AA48 

1193.  FAMILY  EDUCATIONAL  RIGHTS 
AND  PRIVACY 

Legal  Authority:  20  USC  I232g 

CFR  Citation:  34  CFR  099 

Legal  Deadline:  None 

Abstract  The  regulations  are  needed  to 
implement  section  1555  of  the  Higher 
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Education  Amendments  of  1992.  P.L. 
102-325,  codified  at  20  U.S.C.  section 
1232g(a)(4)(B)(ii).  The  provision 
amends  the  Family  Educational  Rights 
and  Privacy  Act  (FERPA)  to  exclude 
from  the  definition  of  "education 
records."  and  thereby  from  the 
protection  of  FERPA,  records  which  are 
created  and  maintained  by  a  law 
enforcement  unit  of  an  educational 


agency  or  institution  for  the  purpose 
of  law  enforcement. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  08/11/93    58  FR  42836 

NPRM  12/14/93    58  FR  65298 

NPRM  Comment  02/14/94 

PenodEnd 

Final  Action  10/00/94 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact  LeRoy  Rocker. 

Family  Policy  Compliance  Office. 
Office  of  Human  Resources  & 
Administration,  Department  of 
Education.  400  Maryland  Avenue  SW.. 
2100  Corridor.  LTlnfant  Plaza, 
Washington,  DC  20202-4605.  202  732- 
1807 

RIN:  1880-AA57 


DEPARTMENT  OF  EDUCATION  (ED) 
Departmental  Management  (EDMAN) 


Completed  Actions 


1194.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  FOR 
INSTITUTIONS  OF  HIGHER 
EDUCATION,  HOSPITALS,  OR 
NONPROFIT  ORGANIZATIONS 

CFR  Citation:  34  CFR  074;  34  CFR  080 


Completed: 


Reason 


Date 


FR  Cite 


Final  Action  07/06/94    59  FR  34722 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Greg  Vick.  202  708- 
8199 

RIN:  1880-AA34 


DEPARTMENT  OF  EDUCATION  (ED) 
Office  for  Civil  Rights  (OCR) 


Proposed  Rule  Stage 


1195.  NONDISCRIMINATION  ON  THE 
BASIS  OF  SEX  IN  EDUCATION 
PROGRAMS  AND  ACTIVITIES 
RECEiVINQ  OR  BENEFITING  FROM 
FEDERAL  FINANCIAL  ASSISTANCE 
Legal  Auttwrity:  20  USC  1681 
CFR  Citation:  34  CFR  106 
Legal  Deadline:  None 

Abstract  These  proposed  regulations 
would  amend  the  fringe  benefits 


provision  of  the  regulations 
implementing  Title  IX  of  the  Education 
Amendments  of  1972.  The  regulations 
would  require  employers  offering 
employees  a  fringe  benefit  plan  to  have 
lx>th  equal  pay-in  and  equal  pay-out 
provisions,  regardless  of  the  sex  of  the 
employee. 

Timetat>le:  Next  Action  Undetermined 

Small  Entitles  Affected:  Undetermined 


Government  Levels  Affected: 
Undetermined 

Agency  Contact  Jeanette  J.  Lim. 

Director,  Policy.  Enforcement  and 
Program  Service.  Department  of 
Education.  O^ice  for  Civil  Rights.  400 
Maryland  Avenue  SW..  Rm  5036, 
Switzer  Bldg..  Washington.  DC  20202- 
1170.  202  205-B635 

RIN:  187O-AA06 
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DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Elenwntary  and  Secondary  Education  (OESE) 


Proposed  Rule  Stage 


1196.  e  GOALS  2000:  EDUCATE 
AMERICA  ACT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
24  in  Part  II  of  this  issue  of  the  Federal 
Registn*. 

RIN:  1810-AA72 


1197.  e  PART  A  OF  TITLE  I  OF  THE 
ELEMENTARY  AND  SECONDARY 
EDUCATION  ACT  OF  1965 

Regulatory  Plan:  This  entry  is  Seq.  No. 
25  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1810-AA73 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Elementary  and  Secondary  Education  (OESE) 


Completed  Actions 


1198.  CHAPTER  1  PROGRAM  IN 
LOCAL  EDUCATIONAL  AGENCIES; 
AND  CHAPTER  1— MIGRANT 
EDUCATION  PROGRAM 

CFR  Citation:  34  CFR  200;  34  CFR  201 


Completed: 


Reason 


Final  Action 

Small  Entities  Affected:  None 


Govemment  Levels  Affected:  State. 

FRCile        ^^^^ 
08/10/94    59  FR  41168     J^^^COH^-Ct  Wendy  Jo  New.  202 


RIN:  1810-AA70 


DEPARTMENT  OF  EDUCATION  (ED) 
Office  of  Postsecondary  Education  (OPE) 


Proposed  Rule  Stage 


1199.  UPWARD  BOUND  PROGRAM 

Legal  Authority:  20  USC  I070a-il;  20 
USC  1070a-13 

CFR  Citation:  34  CFR  645 

Legal  Deedline:  None 

Atistract:  These  regulations  are  needed 
to  amend  the  Upward  Bound  applicant 
selection  criteria  and  prior  experience 
criteria  and  to  clarify  other  sections  of 
this  regulation  as  needed. 

Timetable: 


Action 


Dale 


FR  cue 


NPRM 
Final  Action 


10/00^ 


Small  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 
Undetermined 

Agency  Contact  Richard  T. 
Sonnergren,  Director,  Div.  of  Student 
Services.  Department  of  Education. 
Office  of  Postsecondary  Education.  400 
Maryland  Avenue  SW..  Room  5065. 
FOB-6,  Washington.  DC  20202-5249. 
202  708-4804 

fUN:  1840-AC02 


1200.  STUDENT  SUPPORT  SERVICES 
PROGRAM 

l-egal  Authority:  20  USC  I070a-ll;  20 
USC  1070a-14 

CFR  Citation:  34  CFR  646 

Legal  Deadline:  None 

At>stract  These  regulations  would 
revise  the  selection  criteria,  the  prior 
experience  criteria  and  other  sections 
of  the  regulations  for  the  purpose  of 
clarifying  existing  provisions  as  well  as 
placing  greater  emphasis  on  grantee 
accountability. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


10AXV94 
12/00/94 


Small  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 

Undetermined 

Agency  Contact  Richard  T. 
Sonnergren,  Director.  EHv.  of  Student 
Services.  Department  of  Education. 
Office  of  Postsecondary  Education.  400 
Maryland  Avenue  SW..  Room  5065, 


FOB-6.  Washington.  DC  20202-5249. 
202  708-4804 

RIN:  1840-AC03 


1201.  STUDENT  RIGHT-TO-KNOW  ACT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
26  in  Part  0  of  this  issue  of  the  Federal 
Register. 

RIN:  1840-AB44 

1202.  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS— ABILITY  TO 
BENEFIT  (GUIDELINES  TO  ASSIST 
INSTITUTIONS  IN  DETERMININQ 
STUDENT  EUGIBILfTY  FOR  TITLE  IV. 
HEA  STUDENT  FINANCIAL 
ASSISTANCE) 

Legal  Authortty:  20  USC  1085;  20  USC 
1088;  20  USC  1091;  20  USC  1092;  20 
USC  1094;  20  USC  1141 

CFR  Citation:  34  CFR  668 

Legal  Deadline:  None 

Abstract  These  regulations  would 
implement  guidelines  for  institutions  to 
determine  student  eligibility  by 
administering  an  ability  to  beneflt  test 
and  would  include  a  cumulative  list  of 


UMI 


UMI 
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Proposed  Rule  Stage 


approved  Ability-To-Benefit 
Examinations,  as  provided  by  the 
Higher  Educ:ation  Amendments  of  1992 
(Pub.  L  102-325.  enacted  July  23, 
1992). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


08/16/94    59  FR  42134 
10/17/94 

12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact-  Lorraine  Kennedy. 

Program  Analyst.  Student  Eligibility 
and  Verification  Section,  Department  of 
Education.  Office  of  Postsecondary 
Education.  400  Maryland  Avenue  S\V.. 
Room  4318.  ROB-3.'Washington.  DC 
20202,  202  708-4601 

RIN:  1840-AB84 


1203.  •  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS-CASH 
MANAGEMENT 

Legal  Authority:  20  USC  1085;  20  USC 
1088;  20  USC  1091;  20  USC  1092;  20 
USC  1094;  20  USC  1099c;  20  USC  1141 
CFR  Citation:  34  CFR  668 
Legal  Deadline:  None 

Abstract:  These  regulations  promote 
.sound  cash  management  practices  by 
institutions  that  participate  in  title  IV, 
HEA  programs  by  strengthening  and 
making  uniform  the  cash  management 
rules  fbr  those  programs. 

The  proposed  regulations  govern  the 
management  of  funds  an  institution 
receives  under  the  Federal  Pell  Grant, 
Federal  Supplemental  Educational 
Opportunity  Grant,  Federal  Work- 
Study.  Federal  Perkins  Loan,  Federal 
Family  Education  Loan,  and  Federal 
Dired  Loan  programs  authorized  under 


title  IV  of  the  Higher  Education  Act  of 
1965.  as  amended  (title  IV,  HEA 
programs). 

Timetable: 


Action 


Oats  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/29/94    59  FR  49766 
10A31/94 

^2/oom 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  Kolotos. 

Program  Specialist.  Department  of 
Education.  Office  of  Postsecondary 
Education.  600  Independence  Avenue 
SW.,  Room  4318,  ROB-3,  Washington, 
DC  20202-5244,  202  708-7888 

RIN:  1840-AC13 


1204.  •  FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM- 
STATE  SHARE  OF  DEFAULT  COSTS 

Legal  Authority:  20  USC  1087a  et  seq 

CFR  Citation:  34  CFR  682 

Legal  Deadline:  None 

At>stract  These  regulations  implement 
provisions  of  the  Student  Loan  Reform 
Act.  These  regulations  address  the 
Secretary's  implementation  of  section 
428(n)  of  the  Higher  Education  Act  of 
1965  that  requires  a  State  to  pay  a  fee 
to  the  Department  of  Education  based 
on  the  costs  of  student  loan  defaults 
for  students  attending  schools  in  that 
State. 

Timetable: 


Action 

NPRM 
Final  Action 


Date 


FR  ate 


10/0O>94 
12/00/94 


Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  State 


DEPARTMENT  OF  EDUCATION  (ED) 
Office  of  Postsecondary  Education  (OPE) 


1207.  RONALD  E.  MCNAIR 

POSTBACCALAUREATE 

ACHIEVEMENT 

Legal  Authority:  20  USC  107ai-15 
CFR  Citation:  34  CFR  647 
Legal  Deadline:  None 

At)8tract:  These  regulations  implement 
changes  in  this  discretionary  grant 
program  made  by  the  Higher  Education 


Amendments  of  1992.  The  regulations 
would  provide  administrative 
provisions  for  the  Ronald  E.  McNair 
program,  which  assists  disadvantaged 
college  students  in  preparing  for 
doctoral  study.  Previously,  this  program 
was  administered  under  the  program 
statute  and  the  Education  Department 
General  Administrative  Regulations. 


Agency  Contact:  Doug  Laine,  Program 
Specialist,  Department  of  Education. 
Office  of  Postsecondary  Education,  400 
Maryland  Avenue  SW.,  Room  4310, 
ROB-3,  Washington.  DC  20202,  202 
708-8242 

RIN:  1840-AC09 


1205.  •  FEDERAL  FAMILY 
EDUCATION  LOAN  PROGRAM- 
CONFORMING  AMENDMENTS  WITH 
FEDERAL  DIRECT  STUDENT  LOAN 
PROGRAM 

Legal  Authority:  20  USC  10a7a  et  seq 

CFR  Citation:  34  CFR  682 

Legal  Deadline:  None 

Abstract  These  regulations  revise 
provisions  in  the  Federal  Family 
Education  Loan  Program  to  conform  to 
provisions  in  the  Federal  Direct 
Student  Loan  Program. 

Timetable: 

Actlofl 


Data 


FR  Cite 


NPRM 
Final  Action 


10/00/94 
12/00/94 


Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  State 

Agency  Contact:  Barbara  Bauman, 

Program  Spet:ialist.  Department  of 
Education.  Office  of  Postsecondary 
Education,  400  Maryland  Avenue  SW., 
Room  4310.  ROB-3,  Washington,  DC 
20202,  202  708-8242 

RIN:  1840-AC12 


1206.  FEDERAL  DIRECT  STUDENT 
LOAN  PROGRAM 

Regulatory  Plan:  This  entry  is  Seq.  No. 
27  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  184a-AC05 


Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  ate 


NPRM 
Final  Action 


12/OaW    58  FR  63870 
10/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Richard  T. 
Sonnei-gren.  Director.  Division  of 


ED— OPE 


Final  Rule  Stage 


Student  Services.  Department  of 
Education,  Office  of  Postsecondary 
Education,  400  Maryland  Avenue  SW., 
Room  5065,  FOB-6,  Washington,  DC 
20202-5249,  202  708-4804 

RIN:  1840-AB65 


1208.  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS,  FEDERAL 
PERKINS  LOAN  PROGRAM,  FEDERAL 
WORK-STUDY  PROGRAM.  AND 
FEDERAL  SUPPLEMENTAL 
EDUCATIONAL  OPPORTUNITY 
GRANT  PROGRAM 

Legal  Authority:  20  USC  1070b  to 
1070b-3;  20  USC  1087aa  to  1087hh:  20 
USC  1094;  20  USC  2571  to  2756b 

CFR  Citation:  34  CFR  668;  34  CFR  674; 
34  CFR  675;  34  CFR  676 

Legal  Deadlir>e:  None 

Abstract  These  regulations  revise  the 
Student  Assistance  General  Provisions 
resulting  from  public  comments 
received  in  response  to  a  notice 
published  in  the  Federal  Register 
requesting  comments  on  statutes^nd 
regulations  that  substantially  impede 
economic  growth  or  impose 
unnecessary  burdens.  These  regulations 
also  revise  the  existing  campus-based 
regulations  to  implement  the  Higher 
Education  Amendments  of  1992  and 
the  Higher  Education  Technical 
Amendments  of  1993. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/22/94    59  FR  32264 
08/22/94 

12/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Susan  Morgan.  Chief, 
Campus-Based  Loan  Programs  Section, 
Loans  Branch.  Div.  of  Policy 
Development,  Department  of  Education, 
Office  of  Postsecondary  Education.  400 
Maryland  Avenue  SW.,  Room  4310, 
ROB-3.  Washington,  DC  20202-5447, 
202  708-4690 

RIN:  1840-AB71 


1209.  •  STUDENT  ASSISTANCE 
GENERAL  PROVISK>NS  - 
VERIFrcATION  OF  STUDENT  AID 
APPLK)ATION  INFORMATION 

Legal  Authority:  20  USC  1085;  20  USC 
1088;  20  USC  1091;  20  USC  1092;  20 
USC  1094;  2q^  USC  1141 

CFR  Citation:  34  CFR  668 

Legal  Deadline:  None 

Abstract  These  regulations  are  needed 
to  implement  changes  in  the  percentage 
of  Title  rv  applicants  an  institution  is 
required  to  verify  annually  in  an  award 
year  and  the  dollar  tolerance  amount. 

Timetable: 


Action 


Date  FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


04/28/94    59  FR  22070 
05/31/94 

12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Lorraine  Kennedy. 

Program  Analyst,  Student  Eligibility 
and  Verification  Section.  Department  of 
Education.  Office  of  Postsecondary 
Education.  400  Maryland  Avenue  SW.. 
Room  4318.  ROB-3,  Washington,  DC 
20202.  202  708-4601 

RIN:  1840-AClO 

1210.  FEDERAL  FAMILY  EDUCATK>N 
LOAN  PROGRAM— GUARANTY 
AGENCY  RESERVES 

Legal  Authority:  20  USC  I087a  et  seq 

CFR  Citation:  34  CFR  682 

Legal  Deadline:  None 

At}Stract  These  regulations  implement 
provisions  of  the  Student  Loan  Reform 
Act.  These  regulations  address  the 
preservation  and  recovery  of  reserve 
funds  of  guarantee  agencies.  The 
Secretary  convened  negotiated 
rulemaking  sessions  to  assist  in  the 
development  of  the  notice  of  proposed 
rulemaking.  The  regulations  reflect  the 
consensus  of  the  negotiators. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  08/10/94    59  FR  41 184 

Final  Action  12/00/94 

Small  Entities  Affected:  Organizations 


Government  Levels  Affected:  State 

Agency  Contact  Doug  Laine.  Program 
Specialist,  Department  of  Education, 
Office  of  Postsecondarj'  Education, 
Room  4310,  ROB-3.  400  Maryland 
Avenue  SW.,  Washington.  DC  20202, 
202  708-8242 

RIN:  1840-AC06 


1211.  FEDERAL  PELL  GRANT 
PROGRAM;  PRESIDENTIAL  ACCESS 
SCHOLA'RSHIP  PROGRAM 

Legal  Authority:  20  USC  1070a 

CFR  Citation:  34  CFR  690;  34  CFR  691 

Legal  Deadline:  None 

Abstract  FEDERAL  PELL  GRANT 
PROGRAM:  These  regulations  amend 
the  Pell  Grant  Program  regulations  to 
incorporate  statutory  changes  made  by 
the  Higher  Education  Amendments  of 
1992.  These  changes  alter  how 
institutions  administer  the  Federal  Pell 
Grant  program  and  incorporate  new 
requirements  that  the  Federal  Pell 
Grants  supplement  and  not  supplant  a 
State's  postsecondary  educational 
expenditures  for  incarcerated  students 
within  that  State. 

PRESIDENTIAL  ACCESS 
SCHOLARSHIP  PROGRAM:  These 
regulations  implement  the  Presidential 
Access  Scholarship  Program  and  set 
forth  the  requirements  that  States, 
institutions,  and  students  must  follow 
to  participate  in  and  administer  the 
Presidential  Access  Scholarship 
Program. 

Timetable: 


Action 


Date  FR  CHe 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/25/94    59  FR  9354 
04/11/94 

11/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agertcy  Contact  Fred  H.  Sellers. 

Chief,  Pell  and  State  Grant  Section, 
Department  of  Education,  Office  of 
Postsecondary  Education,  400  Maryland 
Avenue  SW..  Room  4018.  ROB-3. 
Washington.  DC  20202-5447,  202  708- 
4607 

RIN:  1840-AB73 


UMI 
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DEPARTMENT  OF  EDUCATION  (ED) 
Oi1\c9  of  Postsecondary  Education  (OPE) 


Completed  Actions 


1212.  INSTITUnONAL  ELIGIBIUTY 
CFR  Citation:  34  CFR  600 
Complatad: 


Reason 


Data 


FR  Ola 


1213.  INSTITUTIONAL  EUGIBIUTY 
UNDER  THE  HIGHER  EDUCATION 
ACT  OF  1965.  AS  AMENDED— 
ELIGIBILITY  OF  FOREIGN 
INSTITUTIONS  AND  FOREIGN 
GRADUATE  MEDICAL  SCHOOLS 

CFR  Citation:  34  CFR  600 

Completad;        

Raason 


FR  Ota 


Final  Action  04/28/94    59  FR  22064 

Small  Entities  AfffHrted:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Joyce  Coates,  202 
708-7888 

RIN:  1840-AB88 


1214.  SECRETARY'S  PROCEDURE 
AND  CRITERIA  FOR  RECOGNITION 
OF  ACCREDITING  AGENCIES 

CFR  Citation:  34  CFR  602 

Completad;  

Raaaon 


FR  Ota 

Final  Action  04/29/94    59  FR  22251 

Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Karen  W. 
Kersiienslein.  202  708-7417 
RIN:  1H40-AB82 


1215.  STRENGTHENING 
INSTITUTIONS  PROGRAM 
CFR  Citation:  34  CFR  607 

Completed: 

Rea«>n  oatt 


1216.  FACULTY  DEVELOPMENT 
FELLOWSHIP  PROGRAM 

CFR  Citation:  34  CFR  641 

Completad: 


Final  Action  04/29/94    59  FR  22324 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  Cheryl  Leibovitz.  202 
708-7888 

RIN:  1840-AB87 


FR  Ota 


Final  Action  07/01/94    59  FR  34198 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Alfreda  Liebermann, 
202  260-3245 

RIN:  1840-AC04 


1217.  PATRICIA  ROBERTS  HARRIS 
FELLOWSHIP  PROGRAM 

CFR  Citation:  34  CFR  649 

Completed: 

Reason 


Data 


FR  Ota 


Wittxjrawn  07/13/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Alfreda  Liebermann. 
202  260-3245 

RIN:  1840-ACOl 


1218.  STATE  POSTSECONDARY 
REVIEW  PROGRAM 

CFR  Citation:  34  CFR  667 

Completed: 


Reason 


Date 


FR  Ota 


Final  Action  04/29/94    59  FR  22284 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  |ohn  Kolotos.  202 
708-7888 

RIN:  1840-AB8g 


1219.  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS  AND 
FEDERAL  FAMILY  EDUCATION  LOAN 
PROGRAMS— THIRD-PARTY 
SERVICERS 

CFR  Citation:  34  CFR  668;  34  CFR  682 

Completed: 


1220.  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS— SUBPARTS 
A  ANDB 

CFR  Citation:  34  CFR  668 

Completed: 


Reason 


Dale 


FR  Ota 


Interim  Final  Rule        04/29/94    59  FR  22348 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Wendy  Macias,  202 
708-7888 

RIN:  1840-AB85 


1221.  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS— SUBPARTS 
D  AND  F 

CFR  Citation:  34  CFR  668 

Completed: 

Reason 


Data 


FR  ote 


Final  Action  04/29/94    59  FR  22314 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact:  Paula  M. 
Husselmann,  202  708-7888 

RIN:  1840-AB86 


1222.  CAMPUS  SECURITY  ACT 
CFR  Citation:  34  CFR  668 

Completed: 

Raaaon 


Data 


FR  Ota 


Final  Action  04/29/94    59  FR  22314 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Paula  Husselmann, 
202  708-7888 

RIN:  1840-AB9a 


FR  Ota        Raason 


1223.  STUDENT  ASSISTANCE 
GENERAL  PROVISIONS— SUBPART  E 
-  VERIFICATION  OF  STUDENT  AID 
APPLICATION  INFORMATION 
CFR  Citation:  34  CFR  668 
Completed: 


Data 


Final  Action  08/15/94    59  FR  41914 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Louis  J.  Venuto.  202 
708-8839 

RIN:  1840-AB78 


FR  Ote        Reason 


Date 


Intenm  Final  Rule        04/29/94    59  FR  22348 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Greg  Allen.  202  708- 
7888 

RIN:  1840-AB80 


FR  Ote 


Final  Action  04/28/94    59  FR  22066 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Urraine  Kennedy, 
202  708-4601 

RIN:  184(>-AC08 
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Completed  Actions 


1224.  FEDERAL  STAFFORD  LOAN 
CANCELLATK>N  DEMONSTRATION 
PROGRAM 

CFR  Citation:  34  CFR  682 

Completed: 


Reason 


FR  Ote 


Final  Action  06/16/94    59  FR  31084 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Barbara  Bawman, 
202  708-8242 

RIN:  1840-AB62 

1225.  EXCEPTIONAL  PERFORMANCE 
DESIGNATION  IN  THE  FEDERAL 
FAMILY  EDUCATION  LOAN 
PROGRAM  (FFELP)  FOR  LENDERS. 
SERVICERS,  AND  GUARANTY 
AGENCIES 

CFR  Citation:  34  CFR  682 

Completed: 


Reason 


Date 


FR  Ote 


Final  Action  06/24/94    59  FR  32862 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Ronald  Streets,  202 
708-8242 

RIN:  1840-AB81 

1226.  FEDERAL  FAMILY  EDUCATION 
LOAN  PROGRAM  (FFELP)  LOAN 
CANCELLATION  AND  GARNISHMENT 
REGULATIONS 

CFR  Citation:  34  CFR  682 

Completed: 

5_— 

Reason  Date  FR  Ote 

Final  Action  04/29/94    59  FR  22462 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact  George  Harris,  202 
708-8242 

RIN:  1840-AB83 


1227.  FEDERAL  FAMILY  EDUCATION 
LOAN  PROGRAM  (FFELP)  (GENERAL 
ADMINISTRATION) 

CFR  Citation:  34  CFR  682 

Completed: 


Reason 


Date 


FR  Ota 


Final  Action  06/28/94    59  FR  33334 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Patsy  Beavan.  202 
807-8242 


RIN:  1840-AB97 


122&  FEDERAL  STAFFORD  LOAN 
REPAYMENT  PROVISIONS 

CFR  Citation:  34  CFR  682 

Completed: 


Reason 


Date 


FR  Ote 


Final  Action  06/29/94    59  FR  33580 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Geoi:ge  Harris.  202 
708-8242 

RIN:  1840-AB99 

1229.  FEDERAL  FAMILY  EDUCATION 
LOAN  PROGRAM  (FFEL>— TEACHOUT 
PROVISIONS 

CFR  Citation:  34  CFR  682 

Completed: 


Reason 


Date 


FR  Ote 


Final  Action  04/11/94    59  FR  17170 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact  Patricia  Newcombe; 
202  708-8242 

RIN:  1840-AC07 


1230.  e  FEDERAL  DIRECT  STUDENT 
LbAN  PROGRAM 

Legal  Autbority:  20  USC  1087a  et  seq 

CFR  Citation:  34  CFR  685 

Legal  Deadline:  None 

At>stract  These  standards,  criteria,  and 
procedures  govern  the  repayment  and 
consolidation  of  loans  under  the 
Federal  EKrect  Student  Loan  Program  in 
the  academic  year  beginning  July  1, 
1994. 

Timetable: 


Action 


FR  Ote 


Final  Action  07A)1/94    59  FR  34278 

Small  Entities  Affected:  None 
Goverrunent  Levels  Affected:  None 

Agency  Contact  Lynn  Mahaffie, 

Department  of  Education,  OfRce  of 
Postsecondary  Education.  400  Maryland 
Avenue  SW..  Room  4060,  ROB-3. 
Washington,  DC  20202,  202  708-9069 

RIN:  1840-ACll 

1231.  NATIONAL  EARLY 
INTERVENTION  SCHOLARSHIP  AND 
PARTNERSHIP  PROGRAM 

CFR  Citation:  34  CFR  693 

Completed: 


Reason 


FR  Ote 


Final  Action  05/12/94    59  FR  24868 

Sntall  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Fred  Sellers.  202  708- 
4607 


RIN:  1840-AB79 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Special  Education  and  Rahabllitative  Services  (OSERS) 


Proposed  Rule  Stage 


1232.  STATE  VOCATIONAL 
REHABILITATION  SERVK^ES 
PROGRAM 

Legal  Authority:  29  USC  711(e):  PL 
102-569 

CFR  Citation:  34  CFR  361 

Legal  Deadllr>e:  None 


At>stract  This  action  is  needed  to 
revise  existing  regulations  to  implement 
changes  made  to  the  Rehabilitation  Act 
of  1973  by  the  Rehabilitation  Act 
Amendments  of  1992.  Those  changes 
include  significant  revisions  in 
definitions,  new  definitions,  new  State 
plan  requirements,  and  new  eligibility 
requirements  for  services.  These 
regulations  include  the  regulatory 


provisions  previously  listed  under  REM 
1820- AB15. 

Tiroetat>le: 


Action 


Date 


FR  Ote 


NPRM 
Final  Action 


12AXV94. 
06/00^95 


Small  Entities  Affected:  None 


UMI 
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Government  Levels  Affected:  State. 
Local 

Agency  Contact:  Beverlee  Staffcrd, 

Special  Assistant  to  the  Commissioner, 
Department  of  Education.  Office  of 
Special  Education  and  Rehabilitative 
Services.  400  Maryland  Avenue  SW.. 
Room  3028.  Switzer  Building. 
Washington,  DC  20202-2531,  202  205* 
5482 

RIN:  1820-AB12 


1233.  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM-EVALUATION 
STANDARDS  AND  PERFORMANCE 
INDICATORS 

Legal  Authority:  PL  102-569 

CFR  Citation:  34  CFR  361 

Legal  Deadline:  Final.  Statutory. 
September  30,  1994. 

Abstract'  This  action  is  needed  to 
revise  existing  regulations  due  to 
changes  in  authorizing  legislation  made 
by  the  Rehabilitation  Act  Amendments 
of  1992  (Pub.  L.  102-569).  Amendments 
require  the  development  of  standards 
and  performance  indicators. 


Timetable: 


Action 


Dale  FR  CHe 


ANPRM 
NPRM 
Final  Action 


03A)0/95 
09AXV9S 


58  FR  9458 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Beverlee  Stafford, 
Special  Assistant  to  the  Commissioner, 
Department  of  Education.  Office  of 
Special  Education  and  Rehabilitative 
Services,  400  Maryland  Avenue  SW., 
Room  3028,  Switzer  Building, 
Washington.  IX:  20202-2531,  202  205- 
5482 

RIN:  1820-AB14 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Special  Education  and  Rehabilitative  Services  (OSERS) 


1234.  DISABILITY  AND 
REHABILITATION  RESEARCH; 
GENERAL  PROVISIONS;  RESEARCH 
AND  DEMONSTRATION  PROJECTS; 
REHABILITATION  RESEARCH  AND 
TRAINMG  CENTERS: 
REHABILITATION  ENGINEERING 
RESEARCH  CENTERS 

Legal  Authority:  29  USC  760  to  762; 
29  USC  762(b)(2):  29  USC  762(b)(3) 

CFR  Citation:  34  CFR  350;  34  CFR  351; 
34  cnH  352;  34  CFR  353 

LegM  Deadline:  None 

AtMtract:  These  regulations  authorize 
NIDRR  to  fund  disability  and 
rehabilitation  research  activities  that 
address  a  wide  range  of  problems 
confronting  persons  with  disabilities, 
facilitate  the  distribution  of 
information,  improve  the  distribution  of 
technological  devices,  and  increase  the 
scientific  and  technological  information 
presently  available  in  the  field  of 
rehabilitation.  The  regulations  establish 
procedures  designed  to  assist  in  the 
provision  of  vocational  and  other 
rehabilitation  services,  and  in 
developing  and  sharing  rehabilitation 
infomtation  found  useful  in  other 
nations.  The  regulations  also  fund 
centers  to  provide  training  (including 
graduate  training)  to  research  other 
rehabilitation  personnel  and  innovative 
methods  of  applying  advanced 
technological  and  scientiHc  knowledge 
to  solve  rehabilitation  problems.  These 
regulations  are  also  needed  to 
implement  certain  provisions  of  the 


Rehabilitation  Act  Amendments  of 
1992,  Pub.  L  102-569. 

Timetable: 


Action 


Dele 


FR  cm 


NPRM 
Final  Action 


0an(V94    59  FR  41176 
12AXV94 


Small  Entities  Affected:  Undetenhined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Betty  )o  Berland. 

Planning  Officer,  NIDRR,  Department  of 
Education.  Office  of  Special  Education 
and  Rehabilitative  Services,  400 
Maryland  Avenue  SW..  Room  3422. 
Switzer  Building.  Washington.  DC 
20202-2651.  202  205-9739 

RIN:  1820-ABOl 


1235.  STATE  VOCATIONAL 
REHABILITATION  SERVICES 
PROGRAM— ORDER  OF  SELECTION 

Legal  Authority:  29  USC  721(a)(5)(A); 
PL  102-569 

CFR  Citation:  34  CFR  361 

Legal  Deadline;  None 

Atwtract  This  action  is  needed  to 
revise  existing  regulations  due  to 
changes  in  authorizing  legislation  made 
by  the  Rehabilitation  Act  Amendments 
of  1992  (Pub.  L.  102-569).  Amendments 
require  that  specific  regulations  be 
promulgated  regarding  criteria  for  order 
of  selection. 


Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  CHe 


NPRM 
Final  Action 


07/16«3    58  FR  38462 

oi/ocvgs 


SmaN  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Beverlee  Stafford, 
Special  Assistant  to  the  Commissioner. 
Department  of  Education.  Office  of 
Special  Education  and  Rehabilitative 
Services.  400  Maryland  Avenue  SW., 
Room  3028.  Switzer  Building, 
Washington,  DC  20202-2531.  202  205- 
5482 

RIN:  1820-AB13 


1236.  CENTERS  FOR  INDEPENDENT 
LIVING-EVALUATION  STANDARDS 
AND  COMPLIANCE  INDICATORS 

Legal  Authority:  20  USC  796d-l(b);  20 
USC  796f-4 

CFR  Citation:  34  CFR  366 

Legal  Deadline:  None 

Abstract  The  Rehabilitation  Act 
Amendments  of  1992  establish 
evaluation  standards  for  centers  for 
independent  living  and  require  the 
Department  to  develop  and  publish 
indicators  of  minimimi  compliance 
with  these  standards.  These  regulations 
implement  this  statutory  requirement 
and  set  an  important  precedent  for 
evaluating  Federal  rehabilitation 
programs.  Minimum  compliance  with 
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Final  Rule  Stage 


the  evaluation  standards  is  a 
prerequisite  for  continuation  funding. 


Timetable: 


Action 


Date 


FR  Cite 


ANPRM 

NPRM 

NPRM  Comment 

Period  End 
FinaJ  Action 


07/10/92  57  FR  30860 
10/27/93  58  FR  57942 
02/22/94 

12/00/94 


Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  None 

Agency  Contact  Beverlee  Stafford, 

Special  Assistant  to  the  Commissioner. 
RehabiUtation  Services  Administration. 
Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services.  400  Maryland  Avenue  SW., 


Room  3028.  Switzer  Bldg..  Washington. 
DC  20202-2531,  202  205-5482 
RIN:  1820-AA81 

1237.  CUENT  ASSISTANCE 
PROGRAM 

Legal  Authority:  29  USC  732 

CFR  Citation:  34  CFR  370 

Legal  Deadline:  None 

Abstract  These  regulations  implement 
changes  in  this  formula  grant  program 
made  by  the  Rehabilitation  Act 
Amendments  of  1992.  including  the 
expansion  of  the  services  provided  by 
CAPs  to  include  dissemination  of 
information  related  to  Title  I  of  the 
Americans  with  Disabilities  Act  of 
1990,  and  the  implementation  of  due 
process  requirements  that  apply  if  a 


Governor  chooses  to  redesignate  the 
agency  designated  to  conduct  the 
State's  CAP. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 
Final  Action 


10/08/93    58  FR  52614 
11/00/94 


Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  State 

Agency  Contact  Beverlee  Stafford, 

S|>ecial  Assistant  to  the  Commissioner. 
Department  of  Education,  Office  of 
Special  Education  and  Rehabilitative 
Services,  400  Maryland  Avenue  SW.. 
Room  3028,  Switzer  Building, 
Washington.  DC  20202-2531,  202  205- 
5482 

RIN:  1820-AB16 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Special  Education  and  Rehabilitative  Services  (OSERS) 


Completed  Action: 


123a  NOMENCLATURE  CHANGES 

CFR  Citation:  34  CFR  300;  34  CFR  307; 
34  CFR  315;  34  CFR  318;  34  CFR  346; 
34  CFR  350;  34  CFR  351;  34  CFR  359; 
34  CFR  361;  34  CFR  363;  34  CFR  365; 
34  CFR  366;  34  CFR  367;  34  CFR  369; 
34  CFR  371;  ... 

Completed: 


Reason 


Data 


FR  Cite 


Agency  Contact  Beverlee  Stafford, 
202  205-5482 

RIN:  1820-AB18 


1240.  CENTERS  FOR  INDEPENDENT 
LIVING 

CFR  Citation:  34  CFR  366 

Completed: 


1242.  REHABILITATION  TRAINING: 
REHABILITATION  LONG-TERM 
TRAINING 

CFR  Citation:  34  CFR  386 

Completed: 


Reason 


Date 

t_ 


FR  Cite 


WittxJrawn  04/29/94    59  FR  22145 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Gregory  March.  202 
205-8441 


Reason 


Date 


FR  Cite 


Merged  With  RIN 
1820-AB18 


05/12/94    59  FR  24814 


RIN:  1820-AB26 


1239.  THE  STATE  INDEPENDEtfT 
LIVING  REHABILITATION  SERVICES 
PROGRAM;  CENTERS  FOR 
INDEPENDENT  LIVING;  INDEPENDENT 
LIVING  SERVICES  FOR  OLDER  BUND 
INDIVIDUALS 

CFR  Citation:  34  CFR  365 

Completed: 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Beverlee  Stafford. 
202  205-5482 

RIN:  1820-AB19 

1241.  INDEPENDENT  UVING 
SERVICES  FOR  OLDER  BUND 
INDIVIDUALS 

CFR  Citation:  34  CFR  367 

Completed: 


Final  Action  06/16/94    59  FR  31060 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  State 

Agency  Contact  Beverlee  Stafford, 
202  205-5482 


RIN:  1820-AB21 


1243.  STATE  VOCATIONAL 
REHABILITATION  IN-SERVICE 
TRAINING 

CFR  Citation:  34  CFR  388 

Completed:  - 


Reason 


FR  Clle 


Resson 


Date 


FR  Cite 


Reason 


Dale 


FR  Ote 


Final  Action  08/15/94    69  FR  41880 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  State, 
Local 


Merged  With  RIN         05/12/94    59  FR  24814 
1840-AB18 

SmaU  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Beverlee  Stafford. 
202  205-5482 

RIN:  1820-AB20 


Final  Action  08/05/94    59  FR  40176 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Beveriee  Stafford. 
202  205-5482 


RIN:  1820-AB24 


1244.  TRAINING  OF  INTERPRETERS 
FOR  DEAF  INDIVIDUALS 

CFR  Citation:  34  CFR  396 
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ED— OSERS 


Completed  Actions 


f 


Completed: 


RMMft 


FN  Clie 


Final  Action  10/14/94    59  FR  52218 

Small  Entities  Affected:  Organizations 


Government  Levels  Affected:  None 

Agency  Contact  Beveriee  Stafford, 
202  20S-54«2 

RIN:  182Q-AB25 


Monday 
November  14,  1994 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Vocational  and  Adult  Education  (OVAE) 


Proposed  Rule  Stage 


1245.  •  SCHOOL-TO- WORK 
OPPORTUNfriES  PROOfUM 
Regulatory  Plan:  This  entiy  is  Seq.  No. 
28  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  1830-AA14 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Vocational  and  Adult  Education  (OVAE) 


Completed  Actions 


124«.  STATE  VOCATIONAL  AND 
APPLIED  TECHNOLOGY  EDUCATION 
PROGRAMS 

CFR  Citation:  34  CFR  403.32;  34  CFR 
403.116;  34  CFR  403.118;  34  CFR 
403.120;  34  CFR  403.193;  34  CFR  405.1; 
34  CFR  405.3:  34  CFR  405.^0;  34  CFR 
406.1;  34  CFR  406.3;  34  CFR  406.10 

Completed: 


Government  Levels  Affected:  State. 
Local 

Agency  Contact  Sharon  A.  Jones,  202 
205-8237 

RIN:  1830-AA12 


Completed: 


FR  Ctte 


Reeaofl 


Dels 


FR  CHa 


Final  Action  07/28/94    59  FR  38512 

Small  Entities  Affected:  None 


1247.  STATE  VOCATIONAL  AND 
APPLIED  TECHNOLOGY  EDUCATION 
PROGRAMS 

CFR  Citation:  34  CFR  403.32;  34  CFR 
403.111;  34  CFR  403.191 


Wittidrawn  10/11/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Sharon  Jones,  202 
205-8237 

RIN:  1830-AA13 


DEPARTMENT  OF  EDUCATION  (ED) 

Office  of  Intergovernmental  and  Interagency  Affairs  (EOSI) 


Final  Rule  Stage 


Part  VII 

Department  of 
Energy 

Semiannual  Regulatory  Agenda 


1248.  U.S.  EXCHANGE  VISfTOR 
PROGRAM— REQUEST  FOR  WAIVER 
OF  THE  TWO-YEAR  FOREIGN 
RESIDENCE  REQUIREMENT 

Legal  Authority:  8  USC  1182(e);  20 

use  2451  et  seq 

CFR  Citation:  34  CFR  50 

Legal  Deadline:  None 

AtMtract  These  regulations  simplify 
the  language  and  format  of  provisions 
establishing  procedures,  criteria,  and 


other  policies  used  by  the  Department 
of  Education  in  requesting  waivers  for 
exchange  visitors  with  respect  to  areas 
in  which  the  Department  serves  as  an 
interested  agency. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  03A)1/93    58  FR  11924 

Final  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 


Agency  Contact  Jean  Pedersen. 

Intemat'l  Management  &  Research 
Specialist,  International  and  Territorial 
Services  Staff,  Department  of 
Education,  Office  of  Intergovernmental 
and  Interagency  Affairs,  400  Maryland 
Avenue  SW.,  Room  3047,  POB-6. 
Washington.  DC  20202-3721,  202  401- 
0430 

RIN:  1860-AA02 

IFR  Doa  94-21655  Filed  11-10-94;  8:45  ami 

BILUNQ  COOK  4e0»«t-r 


UMI 
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UMI 


DEPARTMENT  OF  ENERGY 

10CFRChs.ll.lll,andX 

48  CFR  Ch.  9 

Regulatory  Agenda 

AGENCY:  Department  of  Energy. 

action:  October  1994  regulatory  agenda. 


summary:  The  Department  of  Energy  has 
prepared  and  today  is  publishing  its 
October  1994  regulatory  agenda 
pursuant  to  instructions  of  the 
Administrator.  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget  (OMB),  dated 
June  8,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  about  any  particular 
item  on  the  regulatory  agenda,  please 
contact  the  individual  listed  under  that 
item.  For  further  information  on  the 
regulatory  agenda  in  general,  please 
contact:  Theodore  ("Ted")  Wilson. 
Room  68-256.  Forrestal  Building,  1000 
Independence  Avenue  SVV., 
Washington.  DC  20585,  (202)  586-9507. 

SUPPLEMENTARY  INFORMATION:  Entries 
appended  to  this  notice  reflect  the  status 
of  activities  as  of  approximately  August 
15,  1994.  They  are  divided  into 
rafegoriiw,  first  by  subagoncios  and  then 


according  to  their  stage  of  rulemaking 
action:  Frende,  proposed  rulemaking, 
final  rulemaking,  or  completed  actio. 

For  this  edition  of  the  Department  of 
Energy's  regulatory  agenda,  the  most 
important  significant  regulatory  actions 
are  included  in  The  Regulatory  Plan, 
which  appears  in  Fart  II  of  this  issue  of 
the  Federal  Register.  The  Regulatory 
Plan  entries  are  listed  in  the  Table  of 
Contents  below  and  are  denoted  by  a 
bracketed  bold  reference,  which  directs 
the  reader  to  the  appropriate  Sequence 
Number  in  Part  II. 

Appended  entries  contain  the 
following  information:  (1)  The 
organizational  unit  responsible  for  the 
regulation;  (2)  the  Regulation  Identifier 
Number  (RIN)  assigned  by  OMB;  (3) 
title;  (4)  whether  the  action  appears  in 
The  Regulatory  Plan  as  one  of  the 
Department's  most  important  significant 
regulator)'  actions;  (5)  the  name,  title, 
address,  and  telephone  number  of  a 
person  who  is  knowledgeable  about  the 
regulation;  (6)  effects  on  small  business 
(that  is,  whether  the  action  is  likely  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  "small  entities" 
as  defined  by  the  Regulatory  Flexibility 
Act)  and  effects  on  Federal,  State,  and 
local  governments;  (7)  citation  to  the 
affected  portion  of  the  Code  of  Federal 
Regulations  (CFR);  (8)  legal  authority 


(that  is,  a  citation  to  the  section  of  the 
United  States  Code  (USC),  Public  Law 
(PL),  or  Executive  order  (EO)  that 
authorizes  the  regulatory  action);  (9) 
abstract  describing  the  particular 
regulatory  action  in  progress  or  under 
consideration;  (10)  legal  deadline  (that 
is,  the  statutory  or  judicial  deadline,  if 
any);  and  (11)  timetable  (that  is,  the 
dates  and  citations,  if  applicable,  for  all 
past  stages  and  the  date  for  at  least  the 
next  stage  of  the  rulemaking).  The 
timetable  for  completed  actions  (that  is. 
regulations  completed  or  withdrawn 
and  reviews  completed  since  the 
preceding  regulatory  agenda)  gives  the 
completion  date  and  any  related 
citation. 

For  each  procurement-related 
regulatory  action,  additional 
information  is  provided  on  whether 
there  is  a  statutory  requirement  for  the 
action  and  whether  there  is  a  paperwork 
burden  associated  with  the  action. 

A  draft  of  this  regulatory  agenda  has 
been  transmitted  to  the  Chief  Counsel 
for  Advocacy  of  the  U.S.  Small  Business 
Administration  for  comment,  if  any, 
pursuant  to  5  U.S.C.  602(b). 

Issued  ia  Washington,  DC,  on  August  19, 
1994. 

Robert  R.  Nordhaus, 

General  Counsel. 


Sequence 
Number 


1249 
1250 
1251 


Energy  Efficiency  and  Renewable  Energy— Prerule  Stage 


rm» 


Energy  Efficiency  Standacds  for  Residential  Appliarwes  (Reg  Plan  Seq.  No.  29) 

Er>ergy  EfticierKy  Standards  tor  Dishwashers.  Clothes  Washers,  and  Clothes  Dryers 
Private/'Mur>icipal  Alternative  Fuels  Fleet  Program 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  (tie  FMtoral  Reglstar. 

Energy  Efficiency  and  Renewable  Energy— Proposed  Rule  Stage 


Regulation 
Identifier 
Number 


1904-AA38 
1904-AA67 
1904-AA72 


1252 
1253 

1254 

1256 
1256 
1257 
1258 
1259 
1260 

1261 


Test  ProceAjres  for  Central  Air  Conditioners  and  Heat  Pump»-Amendfnents 

Energy  Effe.erKy  Standards  for  Central  Air  CondrtKXWs,  Heat  Pumps,  Furnaces.'  Refriiirittjrs'.'Rewiii^ 

Freezers  arxl  Freezers  .,„,.._ tt^--" 

Test  Proves  for  Water  Heaters.  Kitchen  Ri;^;'oOe;i";;;i"Ji;;;:^Cii;'^"^^ 

Energy  Efficwncy  Standards  for  Federal  Residental  Buddings 

Test  Proce<kjres  for  Commercial  Air  Conditioners  and  Heat  Punps  I!!.!!!!!!!!!!.." 

Test  ProceAjres  for  Commercial  Furnaces  and  Boilers '""''"". 

Test  Procedures  for  Storage  Water  Heaters.  Instantaneous  Water  H<iitii^"a«l"unfirii"liJt'w^^^^ 

Measurement  of  Alternative  Fuel  Use ' 


Aliematn^.  Fuel  Providei  Vehcle  AcquisitK>n  Mandate,  State  Fleet  Mandate,  and'lhe  Aiti.rnativ'e'Fiji  V^NdeC^ 
It  Program •»»•"«<.»  «^au- 

Staie  and  Local  AHemative  Fuels  Incentives  Program .1™."!!!...!."].."."."."!!"."!.!"!.....!."." 


Regulaiion 
Identifier 
Hufrbw 


1904-AA46 

1904-AA47 
1904-AA52 
1904-AA53 
1904-AA57 
1904-AA58 
1904-AA59 
1904-AA63 

1904-AA64 
1904-AA66 


Energy  Efficiency  and  Renewable  Energy — Proposed  Rule  Stage  (Continued) 


1262 
1263 
1264 


Energy  Efficiency  Standards  for  Federal  Commercial  Buildings  

Defir>ftions  for  Certain  Fluorescent  and  Incandescent  Lamps 

Test  Procedures  and  Certfication  Requirements  for  Faucets,  Showertieads,  Water  Closets,  and  Urinals;  and  Cer- 
tification Requirements  for  Residential  AppliarKes  - 


Energy  Efficiency  and  Renewable  Energy — Final  Rule  Stage 


Sequerxse 
Namber 


1265 
1266 
1267 
1268 
1269 
1270 


Title 


References 


Equivalent  PetroleunvBased  Fuel  Economy  Calculation  for  Electric  Vehicles  

Test  Procedures  for  Furnaces/Boilers,  Vented  Home  Heating  Equipment,  and  Pool  Heaters-TAnrtendment 

Test  Procedures  for  Fluorescent  and  Incandescent  Reflector  Lamps 

Federal  Sector  Energy  Savings  Performance  Contracttng  (Reg  Plan  Seq.  No.  30) ~ -.. 

Renewable  Energy  Production  Incentive  - 

Clarification  of  Existing  Ctotties  Wasfier  Test  Procedure - 

in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Energy  Efficiency  and  Renewable  Energy— Completed  Actions 


Defense  and  Security  Affairs — Final  Rule  Stage 


Sequence 
'  Number 


1273 
1274 


TMe 


Personnel  Security  Assurance  Program:  Substance  Abuse  Testing  Procedures 
Assistance  to  Foreign  Atomic  Energy  Activities— Listing  Updates  


Defense  and  Security  Affairs — Completed  Actions 


Departmental  and  Others— Prerule  Stage 


Sequence 
Number 


1276 
1277 


Tma 


Review  of  Administrative  Procedures  with  Respect  to  Imports  and  Exports  of  Natural  Gas  .. 
Renegotiation  of  Power  Sales  Contracts 


1904-AA69 
1904-AA70 

1904-AA71 


Regulation 
Identifier 
Number 


1904-AA40 
1904-AA45 
1904-AA61 
1904-AA62 
1904-AA65 
1904-AA68 


Defense  and  Security  Affairs— Proposed  Rule  Stage 

Sequence 
Number 

Title 

Regulation 
Identifier 
Number 

1272 

Personnel  Assurance  Program „ - 

1992nAA14 

Regulaten 
identifier 
Number 


1992-AA13 
ig92-AA20 


Regulation 
Identifier 
Number 


1901-AA25 
1901-AA36 
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DOE 


Departmental  and  Others— Prenjie  Stage  (Continued) 


1278 
1279 


Enforcement  of  Employee  Safety  Standards  at  Nuclear  Weapons  FadWies 
Implementatjon  of  DOE  Science  Education  Enhancement  Act _... 


Regulation 
Identitier 
Number 


1901-AA44 
1901-AA51 


Departmental  and  Others— Proposed  Rule  Stage 


Sequence 
Humtoet 


1280 
1281 
1282 

1283 
1284 
1285 
1286 
1287 
1288 
1289 
1290 
1291 
1292 


TWe 


Electric  Power  System  Permits  and  Reports;  Applications;  Administrative  Procedures  and  Sanctions 

Energy  Board  of  Contract  Appeals;  Organization,  Functions  and  Auttwitles;  Rules  of  Practice !-""l".".. 

Rules  of  Practice  to  Govern  Proceedwige  to  Resolve  Certain  Disputes  Arising  Between  M&O  Contractore  and  Thei^ 
Subcontractors  

Nuclear  Safety  Management:  Phase  II  (Reg  Plan  Seq.  No.  31)  !!I!!™™!Z!."."l"]ZlZl"ir    ' 

Standard  Contract  for  the  Disposal  of  Spent  Nuclear  Fuel  and/or  Hig»vLevel  Radtoactive  Waste  ."."!.."Z.~.."IZ.1"1 

Energy  Planning  and  Management  Program ^ 

The  Office  of  Energy  Research  Financial  Assistance  Program  .~.!.*™.".""Z.'"1 

Payments  for  Special  Burdens  and  in  Ueu  of  Taxes  „      !..~"v!l 

Occupational  Radiation  Protection— Amendment „_ !.".".."!.""!!!!!."."!.„."1".~.."Z 

DOE  Grants  for  Educational  Purposes  •"."Z!.I!ZZZZ..~IZ™.._ 

Privacy  Act— Exenption  of  an  Inspector  General  System  of  Records 1*ZZ!ZZ!™!!!Z.".ZZ!.ZZZ.". 

Discretionary  Environn>ental  Management  Funding  to  Federally  Recognized  American  Indian  Tribes  Z~ZZ."."!!."! 
Redesign  and  Revision  of  Wholesate  Poviwr  and  Transmission  Rates  


Regulation 
Identifier 
Number 


References  In  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  th«  issue  of  the  Federal  Register. 

Departmental  and  Others— Final  Rule  Stage 


1901-AA19 
1901-AA30 

1901-AA31 
1901-AA42 
1901-AA49 
1901-AA50 
1901-AA54 
1901-AA58 
1901-AA59 
1901-AA61 
1901-AA62 
1901-AA63 
1901-AA64 


1293 
1294 
1295 
1296 
1297 
1298 


Freedom  of  Informatioo 

Radiation  Protection  of  the  Public  and  the  Environment  (Reg  Plan  Seq.  No.  32)  ....!„!!.Z 

Office  of  Hearings  and  Appeals  Procedural  Regulations  . , 1...11 

EpKlerwology  and  Other  Health  Studies  Financial  Assistance  Program  .....Z. 

Annotation  of  Land  Records  for  Remediated  Properties 

Privacy  Act— Exemption  of  Certain  Counterintelligence  Systems  of  Records 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Departmental  and  Others — Completed  Actions 


Regulation 
Identifier 
Number 


1901-AA32 
1901-AA38 
1901-AA55 
1901-AA56 
1901-AA57 
1901-AA60 


Sequence 
Number 


1299 
13Q0 
1301 


Tide 


Preference  Policy  for  Sales  of  Surplus  Firm  Power  and  Surplus  Nonfirm  Energy  Under  the  Northwest  Power  Act 

Uranium  Enrichment  Decontamination  and  Decommissioning  Fund 

Reimbursement  tor  Costs  of  Remedal  Action  at  Active  Uranium  and  Thorium  Processing  Sites  "Z"!!!!.".I!1Z!!" 


Regulation 
Identifier 
Number 


1901-AA37 
1901-AA52 
1901-AA53 


130e 
1303 
1304 
1305 


Office  Of  Procurement  and  Assistance  Management— Proposed  Rule  Stage 


Department  of  Energy  Property  Management  Regulations;  Miscellaneous  Personal  Property 

Resolutton  of  Disputes  Between  Subcontractors  and  DOE  Management  and  Operatir^  Contractors' 

Technology  TrarKfer.  DOE  Management  arxl  Operating  Contractors  

Deberment  and  Suspension  (Common  Rule) 


1991-AA28 
1991-AA44 
1991-AA63 
1991-AA69 
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DOE 


Sequence 
Number 


1308 

1307 
1306 
1309 
1310 
1311 
1312 
1313 


Sequer>ce 
Number 


1314 
1315 
1316 
1317 
1318 
1319 
1320 
1321 
1322 
1323 

1324 
1325 


Sequence 
Number 


1326 
1327 
1328 
1329 
1330 
1331 
1332 


Sequence 
Number 


1333 
1334 
1335 


Office  of  Procurement  and  Assistance  Management — Proposed  Rule  Stage  (Continued) 


TMe 


Uniform  Administrative  Requirements  for  Grants  and  Cooperative  Agreements  to  State  and  Local  Governments 

(Common  Rule) „ „ „ _ „.._ 

DEAR:  Security  Procedures „ „ „ „. : 

DEAR:  Amendment  to  Workplace  Substance  Abuse  Programs  at  DOE  Sites 

DEAR:  Financial  Management  Clauses „ „ 

Legislative  Lobbying  Cost  Prohibition  „ .. .„ 

DEAR:  Extend-Compete  Revisions „ 

Independent  Research  and  Development/Bid  and  Proposal  Costs  and  Travel  Cost  Guidelines ._.. 

Revision  to  A-102  Common  Rule  to  Raise  Threshold  for  Simplified  Small  Purchases  under  Grants 


Regulaliort 
Identifier 
Number 


1991-AA85 
1991-AA86 
1991-AA97 
1991-AB02 
1991-AB08 
1991-AB09 
1991-AB12 
1991-AB15 


Office  of  Procurement  and  Assistance  Managennent — Final  Rule  Stage 


TNte 


DEAR:  Patent  Policy  Revisions 

New  Restrictions  on  Lot>t>ying  (Common  Rule) 

Acquisition  of  Federal  Information  Resources  t)y  Contract  ^„ 

Amendment  to  Workplace  Substance  Abuse  Programs  at  DOE  Sites . 

DEAR:  Project  Control  System 

DEAR:  Organizatfonal  Conflicts  of  Interest „ 

DEAR:  Interagency  Agreements _. ...... 

DEAR:  Recovered/Recycled  Materials v . 

Procurement  Set  Asides  for  Small  Business  and  Others „ „ 

Uniform  Administrative  Requirements  for  Grants  With  Educatkxial  Institutfons,  Hospitals,  and  Oltier  Nonprofit  Insti- 
tutions   _ „.... 

Limits  on  Participatfon  in  Certain  DOE  Research  and  Devefopment  Programs  . 

DEAR:  Interagency  Acquisitwn  Under  the  Economy  Act  


RegulatkNi 
klentifier 
Number 


1991-AA23 
1991-AA64 
1991-AA81 
1991-AA90 
1991-AA93 
1991-AA95 
1991-AA98 
1991-AB05 
1991-AB11 

1991-AB13 
1991-AB14 
1991-AB16 


Office  of  Procurement  and  Assistance  Management— Completed  Actions 


Title 


DEAR:  Miscellaneous  Changes  on  Acquisition  of  Personal  Property 

Personnel  Appendk»s  and  Emptoyee  Relocation  Under  Management  and  Operating  Contracts 

DEAR:  M&O  Work  Authorizatfon  and  Control  System  

DEAR:  Ownership  of  Records 

Seismic  Safety  Standards ;.„ 

DEAR:  Updated  Coverage 

Review  ol  Contractors'  Purchasing  Systems 


Regulation 
Identifier 
Number 


1991-AA32 
1991-AA80 
1991-AA91 
1991-AA96 
1991-AB03 
1991-AB04 
1991-AB07 


Office  of  General  Counsel — Proposed  Rule  Stage 


Title 


Patent  Waiver  Regulation „ _ . — 

Payment  of  Travel  Expenses  of  Persons  Who  Are  Not  Government  Emptoyees 
Conduct  of  Emptoyees „ „ , 


Regulation 
Identifier 
Uuirber 


1990-AA02 
199a  AA15 
1990-AA19 


UMI 
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Proposed  Rule  Stage 


Office  of  General  Coonsef— Completed  Actions 


Saquenoa 

Numbar 


1336 
1337 

1338 


TitJe 


Foreign  Gifts  and  Decorattorw 

Produclioo  or  Oisdosura  ot  Material  or  liKormalion  and  ProvWoo  o»  Agerwy  WHnMses  lr»  Fadaral  and  State  Prch 

caedkigi  „ „ 

OOE  Patent  Licensing  Regulations— Amendment 


Regulation 
tdentitier 
Number 


1990-AA04 

1990-AA12 
1990-AA18 


DEPARTMErrr  OF  ENERGY  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Prerule  Stage 


1249.  ENERGY  EFFICIENCY 
STANDARDS  FOR  RESIDENTIAL 
APPt.lANCES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
29  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  ig04-AA38 

1250.  ENERGY  EFROENCY 
STANDARDS  FOR  DISHWASHERS. 
CLOTHES  WASHERS.  AND  CLOTHES 
DRYERS 

Lagal  Authority:  42  USC  6295 

CFR  Citation:  10  CFR  430 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


08/00^5 
06AXV96 


Deadline:  Final.  Statutory,  May 
14,  1996. 

Al>«tract 

Tliis  rulemalcing  reviews  the  energy 
conservation  standards  for  dishwashers, 
clothes  washers,  and  clothes  dryers  in 
order  to  determine  whether  the 
standard  levels  need  to  be  amended. 
This  is  the  second  reanalysis  for  these 
products. 

Timetable: 


Action 


FR  cite 


ANPRM 


1(V00/94 


Small  Entities  Affected:  None 

Qovamment  Levels  Affected:  State 

Additional  Information:  A  description 
of  this  regulatory  action  is  induct  in 
Regulatory  Plan  entry  1904-AA38. 
which  appears  in  Part  II  of  this  issue 
of  the  Federal  Register. 

Agency  Contact  P.  Marc  LaFrance, 

Program  Manager,  Appliance  Standard 
Division,  Office  of  Codes  and 
Standards.  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Ave.  SW., 
Washington.  DC  20585,  202  586-7140 
RIN:  1904-AA67 


1251.  •  PRIVATE/MUNICIPAL 
ALTERNATIVE  FUELS  FLEET 
PROGRAM 

Legal  Auttwrlty:  42  USC  13257  Energy 
Policy  Act,  sec  507(b) 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  Final,  Statutory. 
December  15,  1996. 
Alternative  Final  Statutory  Deadline  is 
January  1,  2000. 


Abstract  The  Energy  Pohcy  Act  of 
1992  gives  the  Secretary  authority  to 
implement  a  private  and  municipal 
fleet  program  by  December  15,  1996. 
or  by  January  1.  2000  if  it  is  deemed 
necessary  to  meet  the  fuel  displacement 
goals  in  section  502.  The  Secretary 
must  make  several  determinations,  by 
rule,  in  order  to  implement  the  private 
fleet  program.  A  fleet  program,  if 
implemented,  is  expected  to  accelerate 
the  use  of  alternative  fuels.  A  fleet 
program  wiU  also  lay  the  groundwork 
for  expanded  use  of  alternative  fuel 
vehicles  by  non-fleet  users. 

Timetable: 


Action 


Date 


FR  Ctte 


ANPRM 
NPRM 


11/30/94 
10/15/95 


DEPARTMENT  OF  ENERGY  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Small  Entities  A^ected:  None 

Government  Levels  Affected:  Locat 

Agency  Contact  David  Rodger*  or 
Kenneth  Katz,  Program  Manager, 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW.. 
Washington,  DC  20585,  202  586-4053 

RIN:  1904-AA72 


Proposed  Rule  Stage 


1252.  TEST  PROCEDURES  FOR 
CENTRAL  AIR  CONDITIONERS  AND 
HEAT  PUMPS— AMENDMENTS 

Legal  Authority:  42  USC  6293 

CFR  atatlon:  lo  CFR  430 

Legal  Deedline:  None 

At>stract  These  revisions  to  the  test 
procedures  for  central  air  conditioners 
and  heat  pumps  in  accordance  with  the 


Energy  Policy  and  Conservation  Act,  as 
amended,  will  include  appliances  that 
perform  water  heating  in  addition  to  air 
conditioning  or  heating.  They  will  also 
add  new  test  procedures  for  test  of 
integrated  center  air  conditioners/water 
beater  aystems.  This  is  prompted  by  the 
issuance  of  a  Decision  and  Order 
granting  a  waiver  to  the  Carrier 
Corporation  for  its  Hydrotech  2000 


integrated  heat  pump/  water  heater 
(Waiver  CAC-005.  55  FR  13607.  April 
11,  1990J. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  06AXy95 

Smell  Entttfes  Affectad:  None 


Government  Levels  Affected: 

Undetermined 

Agency  Contact  Edward  Pollock. 

Program  Leader,  Appliance  Standards 
Division,  Office  of  Codes  and 
Standards,  Department  of  Energy, 
Energy  Efficiency  and  Renewable 
Energy,  1000  Independence.  Ave.  SW., 
Washington.  DC  20585.  202  586-7140 

RIN:  1904-AA46 

1253.  ENERGY  EFFICIENCY 
STANDARDS  FOR  CENTRAL  AIR 
CONDITIONERS.  HEAT  PUMPS, 
FURNACES,  REFRIGERATORS, 
REFRIGERATOR-FREEZERS  AND 
FREEZERS 

Legal  Authority:  42  USC  6295 

CFR  Citation:  10  CFR  43^.32 

Legal  Deadline: 

Final.  Statutory,  January  1,  1994,  for 

central  air  conditioners.heat  pumps. 

and  furnaces. 

Final,  Statutory.  November  17.  1994. 

for  refrigerators.refiigerator-freezers, 

and  fi-eezers. 

Abstract 

This  rulemaking  reviews  the  statutory 
standards  for  central  air  conditioners, 
neat  pumps  and  furnaces  to  determine  - 
whether  those  levels  need  to  be 
amended.  This  is  the  second  reanalysis 
of  the  standard  levels  for  refirigerators, 
refrigerator-freezers  and  freezers. 

Timetable: 


Action 


Date 


FR  ate 


ANPRM 
NPRM 
Final  Action 


09/08/93 
12/00/94 
02'00/96 


58  FR  47326 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  A  description 
of  this  regulatory  action  is  included  in 
Regulatory  Plan  entry  1904-AA38, 
which  appears  in  Part  11  of  this  issue 
of  the  Federal  Register. 

Agency  Contact  Edward  Pollock. 

Program  Leader,  Appliance  Standards 
Division,  Office  of  Codes  and 
Standards,  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Ave.  SW., 
Washington,  DC  20585.  202  586-7140 

RIN:  1904-AA47 


1254.  TEST  PROCEDURES  FOR 
WATER  HEATERS,  KITCHEN 
RANGES,  OVENS  AND  MICROWAVES. 
AND  CLOTHES  WASHERS- 
AMENDMENT 

Legal  Authority:  42  USC  6293 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

At)Stract  In  accordance  with  the 
Energy  Policy  and  Conservation  Act  as 
amended,  the  test  procedures  for  water 
heaters,  kite  ben  ranges,  ovens, 
microwaves,  and  clothes  washers  are 
being  revised.  Rulemaking  issues 
include:  writh  respect  to  water  heater 
test  procedures,  inclusion  of  electric 
instantaneous  water  heaters  and  storage 
water  heaters  with  less  than  20  gallons 
volume  and  revision  of  the  first  hour 
rating;  with  respect  to  test  procedures 
for  kitchen  ranges,  ovens  and 
microwaves,  revision  of  the  constant  for 
annual  cooking  energy  and 
improvements  in  measurement  of 
microwave  efficiencies;  and  with 
respect  to  clothes  washer  test 
procedures,  measurements  for  water 
usage  and  water  retention. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


11/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Ingrid  Watson, 

Program  Manager,  Appliance  Standard 
Division,  Office  of  Codes  and 
Standards,  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy,  1000  Independence  Avenue 
SW.,  5E-066,  Washington,  DC  20585, 
202  586-7140 

RIN:  1904-AA52 

1255.  ENERGY  EFFICIENCY 
STANDARDS  FOR  FEDERAL 
RESIDENTIAL  BUILDINGS 

Legal  Authority:  42  USC  6834  Energy 
Policy  Act  of  1992.  sec  101(a)(2) 

CFR  Citation:  10  CFR  435 

Legal  Deadline:  Final,  Statutory. 
October  24,  1994. 

At>stract  Title  in  of  the  Energy 
Conservation  and  Production  Act  as 
amended  by  the  Energy  Policy  Act  of 
1992  (PL  102-486,  Octc4)er  24,  1992) 
provides  that  DOE  establish  Federal 
building  energy  standards  that  require 


in  new  Federal  buildings  those  energy 
efficiency  measures  that  are 
technologically  feasible  and 
economically  justified.  The  standards 
for  Federal  buildings  are  intended  to 
parallel  closely  the  voluntary  building 
energy  codes  of  the  Energy  Policy  Act 
fot  private  sector  construction.  Interim 
energy  performance  standards  which 
DOE  had  issued  before  enactment  of 
the  Energy  Policy  Act  are  to  remain  in 
effect  for  the  Federal  sector  until  the 
new  Federal  building  energy  standards 
become  effective. 

Timetat>le: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


04/00/95 
03/00/96 


Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Agency  Contact  Stephen  P.  Walder, 

Program  Manager,  Building  Division, 
Office  of  Codes  and  Standards, 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy.  1000 
Independence  Ave  SW.,  Washington, 
DC  20585,  301  586-0517 

RIN:  1904-AA53 

1256.  TEST  PROCEDURES  FOR 
COMMERCIAL  AIR  CONDITIONERS 
AND  HEAT  PUMPS 

Legal  Authority:  42  USC  6313:  42  USC 
6314 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

Abstract  The  test  procedures  will 
require  manufacturers  to  use  a 
standardized  method  to  measure  the 
energy  efficiency  of  commercial  air 
conditioners  and  heat  pumps.  These 
measurements  will  determine  whether 
the  product  complies  wdth  the  energy 
efficiency  standards  established  by  PL 
102-486  sec  122.  The  test  procedures 
will  also  provide  the  data  used  in  the 
EnergyGuide  product  labeling  program. 
The  rulemaking  will  adopt  the  energy 
efficiency  standards  in  PL  102-486  sec 
122. 

Timetat>le: 


Date         FR  Cite 


NPRM  00/00/00 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact  Edward  Pollock. 

Program  Leader,  Appliance  Standards 


UMI 


57510         Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14,  1994  /  Unified  Agenda 


DOE— EE 


Proposed  Rule  Stage 


Division.  Office  of  Codes  and 
Standards,  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Ave  SW.. 
5E-066.  Washington.  DC  20585.  202 
586-7140 

RIN:  1904-AA57 


1257.  TEST  PROCEDURES  FOR 
COMMERCUL  FURNACES  AND 
BOILERS 

Legal  Authority:  42  USC  6313;  42  USC 

6314 

CFR  Citation:  lo  CFR  430 
Legal  Daadllna:  None 

Abatract  The  test  procedures  for 
commercial  furnaces  and  boilers  will 
require  manufacturers  to  use  a 
standardized  method  to  measure  energy 
efficiency.  These  measurements  will 
detennizie  whether  the  product 
complies  with  the  energy  efficiency 
standards  established  by  PL  102-486 
sec  122.  The  test  procedure  will  also 
provide  the  data  used  in  the 
EnergyGuide  product  labeling  program. 
The  rulemaking  will  adopt  the  energy 
efficiency  in  PL  102-486  sec  122. 

Timatabia: 


Action 


FR  CH* 


NPRM  OO^XVOO 

Small  Entitiaa  Affected:  Businesses 
Government  Levels  Affected:  State 
Agency  Contact  Cyras  Naaseri. 
Program  Manager.  Appliance  Standard 
Division,  Office  of  Codes  and 
Standards,  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy,  1000  Independence  Ave  SW., 
5E-066,  Washington.  DC  20585.  202 
586-7140 

RIN:  1904-AA58 

1258.  TEST  PROCEDURES  FOR 
STORAGE  WATER  HEATERS, 
INSTANTANEOUS  WATER  HEATERS, 
AND  UNFIRED  HOT  WATER  STORAGE 

TANKS 

Legal  Autfwrity:  42  USC  6313;  42  USC 

6314 

CFR  Citation:  lo  CFR  430 

Legal  Daadllna:  None 

Abatract  This  action  would  adopt  the 
test  procedures  for  storage  water 
heaters,  instantaneous  water  heaters, 
and  unfired  hot  water  storage  tanks 
from  the  American  Society  of  Heating, 


Refrigerating  and  Air-conditioning 
Engineers.  These  test  procedures  will 
require  manufacturers  to  use  a 
standardized  method  to  measure  energy 
efficiency.  These  measurements  will 
determine  whether  the  products 
comply  with  the  energy  efficiency 
standards  established  by  PL  102-486 
sec  122.  The  test  procedures  will  also 
provide  the  data  used  in  the  Energy 
Guide  product  labeling  program.  The 
rulemaking  will  adopt  the  energy 
efficiency  standards  in  PL  102-486  sec 
122. 

Timatabia: 


Action 


Date 


FR  Cite 


NPRM  OOMXVOO 

Small  EntKiaa  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact  William  W.  Hui. 
Program  Manager.  Appliance  Standard 
Division.  Office  of  Codes  and 
Standards.  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Ave  SW., 
Washington.  DC  20585,  202  586-7140 
RIN:  1904-AA59 

1259.  MEASUREMENT  OF 
ALTERNATIVE  FUEL  USE 

Legal  Auttwrtty:  42  USC  13217  Energy 
Policy  Act  of  1992,  sec  308 

CFR  Citation:  Not  yet  determined 

Legal  Daadllne:  Final,  Statutory. 
October  24.  1993. 

Abstract  Section  308  of  the  Energy 
Policy  Act  of  1992  requires  EXDE.  in 
consultation  with  the  General  Services 
Administration,  to  develop  guidelines 
directed  at  measuring  alternative  fuel 
use  in  Federal  dual-fuel  vehicles.  Initial 
analysis  of  data  collection  and 
measurement  requirements  indicates 
that  slight  modifications  to  existing 
Form  6200.2  may  be  adequate  to 
accomplish  the  objective  of  section  308. 
DOE  collects  energy  consumption  data 
bom  the  agencies  using  Form  6200.2, 
including  fuel  used  for  transportation. 
If  these  modifications  prove  adequate, 
no  rulemalung  would  be  needed. 

Timetat}le:  Next  Action  Undetermined 

Small  Entitias  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  David  Rodgers, 

Program  Manager,  Office  of  Alternative 
Fuels.  EE-33.  Department  of  Energy, 
Energy  Efficiency  and  Renewable 


Energy,  1000  Independence  Ave  SW., 
Washirii^lon.  DC  20585,  202  586-7182 

RIN:  1904-AA63 


1260.  ALTERNATIVE  FUEL  PROVIDER 
VEHICLE  ACQUISITION  MANDATE, 
STATE  FLEET  MANDATE,  AND  THE 
ALTERNATIVE  FUEL  VEHICLE  CREDIT 
PROGRAM 

Legal  Autfwrity:  42  USC  13251  Energy 
Policy  Act  of  1992.  sec  501;  42  USC 
13257(o)  Energy  Policy  Act  of  1992,  sec 
507(o);  42  USC  13258  Energy  Policy 
Act  of  1992,  sec  508;  42  USC  13261 
to  13263  Energy  Policy  Act  of  1992. 
sec  511  to  513 

CFR  Citation:  lo  CFR  490 

Legal  Deadllna:  Final.  Statutory, 

January  1,  1994. 

In  addition,  thfe  statute  requires  final 

rules  by  10/24/93,  for  electricity 

providers  who  purchase  electric 

vehicles. 

AtMtract  Section  501  of  the  Energy 
Policy  Act  requires  the  Department  of 
Energy  POE)  to  issue  regulations  (1) 
requiring  alternative  fuel  providers  to 
acquire  an  escalating  percentage  of 
alternative  fuel  vehicles,  including  an 
exemption  process  and  (2)  requiring 
that  the  alternative  fuel  providers 
program  does  not  apply  to  generators, 
transmitters,  importers,  or  sellers  of 
electricity  until  January  1.  1998,  if  they 
plan  to  satisfy  program  requirements 
with  electric  vehicles  and  notify  DOE 
by  January  1,  1996.  Section  508  of  the 
Energy  Policy  Act  authorizes  the 
Department  of  Energy  to  allocate  credits 
to  fleets  or  covered  person  who  obtain 
alternative  fuel  vehicles  in  excess  of  the 
nimiber  required  or  prior  to  the  date 
that  they  are  required.  This  action  also 
covers  enforcement  provisions. 

Section  S07(o)  of  the  Act,  Mandatory 
State  Fleet  Program,  requires  State 
Governments  to  acquire  alternative 
fueled  vehicles,  beginning  with  model 
year  1996  at  a  rate  of  10  percent  of 
State  vehicle  fleets  and  rising  to  a  rate 
of  75  percent  for  model  years  2000  and 
thereafter.  The  Secretary  must 
promulgate  a  rule  providing  that  States 
may  submit  plans  which,  if  (cont) 

Timatabia: 


Action 


Dale 


FR  Cite 


NPrm 

Final  Action 


10/00^ 
03^)0/95 


Small  Entitiaa  Affactad:  Undetermined 
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DOE— EE 


Proposed  Rule  Stage 


Government  Levels  Affected: 

Undptt>rm;ned 

Additional  Information:  ABSTR.^CT 
CONT:  approved  by  the  Secretarj', 
would  bf;  in  lieu  of  the  State  meeting 
the  annual  percentages  solely  through 
purcha-^rs  of  new  State-owTied  vehicles, 

Agency  Contact:  Kenneth  R.  Katz. 
Program  Manager,  Office  of  Alternative 
Fuels.  EE-33,  Department  of  Energy, 
Energy  Efficiency  and  Renewable 
Energy,  1000  Independence  Ave  SW., 
Washington,  DC  20585,  202  586-6116 

RIN:  1904-AA64 


1261.  STATE  AND  LOCAL 
ALTERNATIVE  FUELS  INCENTIVES 
PROGRAM 

Legal  Authority:  42  USC  13235  Energy 
Policy  Act  of  199?,  sec  409 

CFR  Citation:  Not  yet  determined 

Legal  Deadline: 

Final,  Statutory,  October  24,  1993,  State 

and  Local  Incentives. 

Final,  Statutory.  April  24,  1994,  State 

Fleets. 

Abstract:  This  rulemaking  is 
responsive  to  section  409  of  the  Energy 
Policy  Act  of  1992  regarding 
acceleration  of  the  introduction  and  use 
of  alternative  fuel  and  alternative 
fueled  vehicles. 

Section  409,  State  and  Local  Incentives 
Programs,  requires  the  Secretary  to: 
issue  regulations  establishing 
guidelines  for  State  alternative  fuels 
and  alternative  fueled  vehicles 
incentives  and  plans;  invite  Governors  • 
to  sub.r.ii  a  plan  on  introducing 
alternative  hieled  vehicles  in  the  State 
by  the  year  2000;  and  provide  a  State 
that  has  an  approved  plan  with 
information,  technical  assistance,  and 
financial  assistance  to  implement  the 
plan  and  purchase  alternative  fueled 
vehicles.  The  States  are  required  to 
contribute  at  least  20  percent  in  cost- 
sharing. 

Section  507(o)  of  the  Act,  Mandatory 
State  Fleet  Program,  requires  State 
-Governments  to  acquire  alternative 
fueled  vehicles,  beginning  with  model 
year  1996  at  a  rate  of  10  percent  of 
State  vehicle  fleets  and  rising  to  a  rate 
of  75  percent  for  model  years  2000  and 
thereafter.  The  Secretary  must 
promulgate  a  rule  providing  that  States 
may  submit  plans  which,  if  approved 
(cont) 


Timetable: 

Action 

Date          FR  CHe 

NPRM 
Final  Action 

ia'oa'94 

04,00'95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  St&tc, 
Local 

Agency  Contact:  Francis  X.  Mallgrave, 

PrograiU  Manager,  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Ave  SW.,  Washington,  DC  20585,  202 
586-8077 

RIN:  1904-AA66 


1262.  •  ENERGY  EFFICIENCY 
STANDARDS  FOR  FEDERAL 
COMMERCIAL  BUILDINGS 

Legal  Authority:  42  USC  6834  Energy 
Policy  Act  of  1992,  sec  101(a)(2) 

CFR  Citation:  10  CFR  435 

Legal  Deadline:  Final,  Statutory', 
October  24.  1994. 

Abstract  Title  III  of  the  Energy 
Conservation  and  Product  Act  as 
amended  bv  the  Energy  Policy  Act  of 
1992  (PL  102-486.  October  24,  1992) 
provides  that  DOE  establish  Federal 
building  energy  standards  that  require 
in  new  Federal  buildings  those  energy 
efficiency  measures  that  are 
technologically  feasible  and 
economically  justified.  The  standards 
for  Federal  buildings  are  intended  to 
parallel  closely  the  voluntary  building 
energy  codes  of  the  Energy  Policy  Act 
for  private  sector  construction.  Interim 
energy  performance  standards  which 
DOE  had  issued  before  enactment  of 
the  Energy  Policy  Act  are  to  remain  in 
effect  for  the  Federal  sector  until  the 
new  Federal  building  energy  standards 
become  effective. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


12/00/94 
02/00/96 


Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Agency  Contact  Ronald  B.  Majette, 

Program  Manager.  Buildings  Division, 
Office  of  Codes  and  Standards, 
Department  of  Energy,  Energy 
Efficiency  and  Renewable  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  202  586-7935 

RIN:  1904-AA69 


1263.  •  DEFINITIONS  FOR  CERTAIN 
FLUORESCENT  AND  INCANDESCENT 
LAMPS 

Legal  Authority:  42  USC  6293  Energy 
Policy  Art  of  1992,  sec.  123(d) 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

Abstract:  This  action  will  define  a 
colored  incandescent  and  fluorescent 
lamp.  It  will  define  a  rough  or  vibration 
service  incandescent  reflector  lamp 
also.  These  lamps  are  exempt  from 
standards  but  were  not  defined  in  the 
Energy  Policy  Act  of  1992. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Ccmment 

Period  End 
Final  Action 


09/2894   59  FR  49478 

12/12/94    53FR4247e 


OO'OG.tX) 

Small  Entities  Affected:  Ncnc 

Government  Levels  Affected:  State 

Agency  Contact:  Terry  Logee.  Progrftm 
Manager,  Appliance  Standards 
Division,  Department  of  Energv",  Enerj> 
Efficiency  and  Renewable  Energy.  lOon 
Independence  Avenue  SW.. 
Washington,  DC  20585.  202  586-1689 

RIN:  1904-AA70 

1264.  •  TEST  PROCEDURES  AND 
CERTIFICATION  REQUIREMENTS  FOR 
FAUCETS,  SHOWERHEADS.  WATER 
CLOSETS,  AND  URINALS;  AND 
CERTIFICATION  REQUIREMENTS  FOR 
RESIDENTIAL  APPLIANCES 

Legal  Authority:  42  U.SC  6293;  42  I  Si 
6295 

CFR  Citation:  10  CFR  430.2;  10  CFR 
430.62(aK2) 

Legal  Deadline:  None 

Abstract  Tliis  action  is  intended  ;  • 
provide  coverage  for  plumbing 
products.  It  will  incorporate  by 
reference  established  test  proceduns 
and  add  sampling  plans,  certification 
reporting  and  labehng  requirements 
and  definitions  for  faucets, 
showerheads,  urinals  and  water  closets 
and  clarify  the  existing  certification 
reporting  requirements  for  all  covere<i 
residential  apphances. 

Timetable: 


Action 


Date         FR  ate 


NPRM  12/00/94 

Small  Entities  Affected:  Undetermined 


UMI 


UMI 
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Qov«mm«nt  Levels  Affected:  State. 
Local.  Tribal.  Federal 

Agency  Contact  William  \V.  Hui. 

Program  Manager.  Appliance  Standard 


Division.  Department  of  Energy.  Energy 
Efficiency  and  Renewable  Energy.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  202  586-7140 

RIN:  1904-AA71 


DEPARTMENT  OF  ENERGY  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Final  Rule  Stage 


1265.  EQUIVALENT  PETROLEUM- 
BASED  FUEL  ECONOMY 
CALCULATION  FOR  ELECTRIC 
VEHICLES 

Legal  Authority:  PL  96-185.  sec  18:  PL 
94  413.  sec  13(c):  PL  94-163.  sec 
303(a)(3) 

CFR  Citation:  lO  CFR  474 

Legal  Deadline:  None 

AtMtract  The  Hnal  rule  on  the 
inclusion  of  electric  vehicles  in  the 
Corporate  Average  Fuel  Economy 
(CAFE)  program  was  issued  by  I)OE  on 
April  15.  1981.  It  established  a 
methodology  for  determining  the 
equivalent  petroleum-based  fuel 
economy  of  electric  vehicles  so  that 
they  could  be  included  in  a 
manufacturer's  overall  CAFE  program. 
This  methodology  was  based  on  several 
factors  including  the  energy  efficiency 
of  the  vehicle,  the  efHciency  of 
electricity  generation  and  transmission, 
the  fuels  used  to  generate  electricity, 
and  the  driving  patterns  of  electric 
vehicles.  This  rulemaking  would 
update  the  factors  in  this  methodology 
that  are  necessary  for  calculating  the 
CAFE  credits  for  electric  vehicles. 

Timetable: 


Action 


Date 


FR  Ote 


NPRM  02/04/94    59  FR  5336 

Final  Action  02/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  Report 
comparing  Alternative  Motor  Fuels  Act 
with  e.xisting  rule  completed  April 
1992.  Second  report  recommending 
new  Petroleum  Equivalency  Factor  for 
NPRM  completed  May  1992. 

Agency  Contact:  Rogelio  Sullivan. 

Program  Manager,  Electric  and  Hybrid 
Propulsion  Division.  Department  of 
Energy.  Energy  Efficiency  and 
Renewable  Energy.  EE-322.  1000 
Independence  Ave.  SW..  Washington. 
DC  20385.  202  586-8042 

RIN:  1904- A  A40 


1266.  TEST  PROCEDURES  FOR 
FURNACES/BOILERS.  VENTED  HOME 
HEATING  EQUIPMENT,  AND  POOL 
HEATERS— AMENDMENT 
Legal  Authority:  42  USC  6293 
CFR  Citation:  lO  CFR  430 
Legal  Deadline:  None 

At>stract:  These  revisions  to  the  test 
procedures  for  furnaces  and  boilers, 
vented  home  heating  equipment  and 
pool  heaters  in  accordance  with  the 
Energy  Policy  and  Conservation  Act.  as 
amended,  would  incorporate  by 
reference  ASHRAE  Standard  103-1988 
and  would  establish  a  new  annual 
efficiency  descriptor.  This  revision  is 
prompted  by  the  ASHRAE  revision  of 
Standard  103-1982  and  the  need  to  add 
annual  efficiency  as  a  new  descriptor. 

Timetable: 


Action 


Date 


FR  CH* 


08/23/93    58  FR  44583 
01/00/95 


NPRM 
Final  Action 

Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Cyrus  Nasseri. 

Program  Manager,  Appliance  Standard 
Division.  Office  of  Codes  and 
Standards.  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Ave.  SW.. 
Washington.  DC  20585,  202  586-7140 

RIN:  1904-AA45 

1267.  TEST  PROCEDURES  FOR 
FLUORESCENT  AND  INCANDESCENT 
REFLECTOR  LAMPS 

Legal  Authority:  42  USC  6293  Energv 
Policy  Act  of  1992.  sec  123(d) 

CFR  Citation:  lO  CFR  430 

Legal  Deadline:  None 

At>8tract:  The  test  procedures  will 
require  manufacturers  to  use  an 
accredited  laboratory  and  a 
standardized  method  to  measure  the 
energy  efficiency  of  fluorescent  and 


incandescent  reflector  lamps  and  to 
measure  the  color  rendering  index  of 
fluorescent  lamps.  These  measurements 
will  determine  whether  products 
comply  with  the  energy  efficiency 
standards  established  by  PL  102-486 
sec  123. 

Tlmetat>le: 


Action 


Date  FR  Cite 


09/28/94    59  FR  49468 
10/28/94 

10/28/94 

12/12/94    59  FR  49468 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Effective 
Interim  Final  Rule 

Comment  Period 

End 

Small  Entities  Affected:  None 

Govemn>ent  Levels  Affected:  State 

Agency  Contact:  Terry  Logee.  Program 
Manager,  Appliance  Standards, 
Division.  Office  of  Codes  and 
Standards.  Department  of  Energy. 
Energy  Efficiency  and  Renewable 
Energy.  1000  Independence  Ave  SW.. 
5E-066.  Washington.  DC  20585;  202 
586-1689 

RIN:  1904-AA61 

1268.  FEDERAL  SECTOR  ENERGY 
SAVINGS  PERFORMANCE 
CONTRACTING 

Regulatory  Plan:  This  entry  is  Seq.  No. 
30  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1904-AA62 

1269.  RENEWABLE  ENERGY 
PRODUCTION  INCENTIVE 

Legal  Authority:  42  USC  13317  Energy 
Policy  Act  of  1992.  sec  1212 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

At>stract:  Section  1212  of  the  Energy 
Policy  Act  requires  the  Department  of  ' 
Energy  (DOE)  to  pay.  subject  to  the 
availabihty  of  appropriations,  a 
production  incentive  to  the  ov%'ner  or 
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operator  of  a  "qualified  renewable 
energy  facility"  for  electric  energy 
generated  by  the  facility. 

The  need  for  Federal  Action  was 
established  by  the  Act.  The  specific 
requirements  to  receive  payments  are 
to  be  established  by  DOE.  The  incentive 
payments  to  publicly  owned  utilities 
provide  a  complement  to  the  tax  credits 
available  to  privately  held  utilities  and 
electric  power  generators. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 
Final  Action 


05/13/94    59  FR  24982 
12/20/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Additional  Information:  Program  must 
be  established  in  sufficient  time  to 
make  payments  during  Fiscal  Year 
1995. 


Ager>cy  Contact  Dr.  Allan  R. 
Hoffinan,  Associate  Deputy  Assistant 
Secretary,  Office  of  Utility 
Technologies,  Department  of  Energy, 
Energy  Efficiency  and  Renewable 
Energy,  1000  Independence  Ave  SW.. 
Washington,  DC  20585,  202  586-1786 

RIN:  1904-AA65 

1270.  CLARIFICATION  OF  EXISTING 
CLOTHES  WASHER  TEST 
PROCEDURE 

Legal  Authority:  42  USC  6293 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

Abstract:  This  rulemaking  reviews 
testing  requirements  when  clothes 
washers  are  oHered  with  a  warm  rinse 
lock-out  design  feature.  DOE  has 
concluded  that  an  industry 
interpretation  of  the  clothes  washer  test 
procedure,  while  inconsistent  with  the 
underlying  purpose  of  the  test 


procedure,  has  suiBcient  legal  basis  to 
necessitate  an  amendment  of  the  test 
procedure  in  order  to  avoid  material 
understatements  of  actual  energy 
consumption. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/22/93    58  FR  67710 
03/24/94 


11AXV94 
Small  Entitles  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  P.  Marc  LaFrance. 

Program  Manager,  Appliance 
Standards.  Division.  Office  of  Codes 
and  Standards.  Department  of  Energy, 
Energy  Efficiency  and  Renewable 
Energy,  1000  Independence  Ave.  SW., 
Washington.  EX:  20585,  202  586-7140 

RIN:  1904-AA68 


DEPARTMENT  OF  ENERGY  (DOE) 

Energy  Efficiency  and  Renewable  Energy  (EE) 


Completed  Actions 


1271.  ELECTRIC  MOTOR 
MANUFACTURER  PETITION 
PROCEDURES 

Legal  Authority:  42  USC  6313;  42  USC 

6314 

CFR  Citation:  10  CFR  430 

Legal  Deadline:  None 

Abstract  The  Energy  Policy  Act  of 
1992  establishes  energy  efficiency 
standards  for  1  to  200  horsepower 
motors.  The  Act  exempts  "definite 
purpose  motors"  and  "special  purpose 
motors"  from  the  standards.  Under  the 
third  exemption  category,  the  Secretary 
may,  by  rule,  exempt  any  other  motors 


meeting  certain  statutory  criteria.  If 
necessary,  this  rulemaking  would 
provide  guidance  to  manufacturers  of 
any  motors  in  third  category  on  how 
to  petition  DOE  for  exemption  from  the 
standards. 

Upon  analysis  to  date,  the  Department 
as  yet  has  not  identified  any  electric 
motors  that  would  be  covered  under 
the  third  category  for  exemption,  and 
has  so  notified  the  industry.  Thus,  a 
rule  will  probably  not  be  needed. 


Timetable: 


Action 


Dale  FR  ate 


Withdrawn  -  Rule  not  08/19/94 
necessary.  See 
Atjstract. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Carl  Adams,  Director. 
Appliance  Standards  Division,  Office  of 
Codes  and  Standards,  Department  of 
Energy,  Energy  Efficiency  and 
Renewable  Energy,  1000  Independence 
Ave  SW..  5E-066.  Washington.  DC 
20585,  202  586-7140 

RIN:  1904-AA60 


DEPARTMENT  OF  ENERGY  (DOE) 
Defense  and  Security  Affairs  (DSA) 


Proposed  Rule  Stage 


1272.  PERSONNEL  ASSURANCE 
PROGRAM 

Legal  Authority:  42  USC  2012  et  seq, 
Atomic  Energy  Act  of  1954 

CFR  Citation:  lo  CFR  711 

Legal  Deadline:  None 

Abstract  The  Department  of  Energy 
(DOE)  conducts  a  Personnel  Assurance 
Program  (PAP)  under  DOE  5610.11 


"Program  to  Prevent  Accidental  or 
Unauthorized  Nuclear  Explosive 
Detonation."  The  PAP  was  created  in 
order  to  assure  the  reliability  and  safety 
of  individuals  in  certain  critical 
positions  and  is  a  part  of  the  DOE 
nuclear  weapons  and  explosives  safety 
program.  To  further  minimize  the 
potential  risks  to  personnel,  public 
health  and  safety,  and  national  security. 


the  Department  now  proposes  this  rule 
which  describes  the  PAP  and  provides 
for  testing  for  alcohol  under  certain 
circumstances  and  for  possible  use  of 
illegal  drugs  by  DOE  Federal  and 
contractor  employees  requiring  PAP 
certification  or  recertification.  The  DOE 
employees  under  the  PAP  are  part  of 
the  EXDE  Drug-Free  Workplace  Program 
(DOE  3792.3).  The  DOE  contractors 
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DOE— DSA 


Completed  Actions 


under  the  PAP  are  a  part  of  the 
Workplace  Substance  Abuse  Progrann 
at  DOE  Facilities  (10  CFR  707). 


Timetable: 


Action 


FR  CNa 


NPRM  00/00/00 

Small  EntWea  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact:  James  Turner  or  Ton 
Stepan.  Defense  Programs.  Department 
of  Energy.  Washington.  DC  20545.  301 
903-3463 

RIN:  1992-AA14 


DEPARTMEMT  OF  ENERGY  (DOE) 
Defense  and  Security  Affairs  (DSA) 


Final  Rule  Stage 


1273.  PERSONNEL  SECURITY 
ASSURANCE  PROGRAM: 
SUBSTANCE  ABUSE  TESTING 
PROCEDURES 

Legal  Authority:  42  USC  2161:  42  USC 

2165;  42  USC  2201 

CFR  Citation:  lO  CFR  710.  subpart  B 

Legal  Deadline:  None 

AtMlracfc  The  Department  of  Ener:g>- 
(DOE)  has  established  the  Personnel 
Security  Assurance  Program  (PSAP) 
through  the  publication  of  the  revision 
to  10  CFR  710,  "Criteria  and 
Procedures  for  Determining  Eligibility 
for  Access  to  Classified  Matter  or 
Significant  Quantities  of  Special 
Nuclear  Material."  The  PSAP  was 
creatod  in  order  to  assure  the  reliability 
of  individuals  in  certain  positions, 
defined  in  Section  710.50(a).  and 
referred  to  as  PSAP  positions  for 
purposes  of  this  proposed  rule.  The 
Department  now  proposes  to  amend 
this  rule  to  promulgate  guidelines  for 
DOE  contractors  for  testing  for  possible 
U.SC  of  illegal  drugs  or  alcohol  by  their 
I'SAP-cleared  employees.  These 
guidelines  will  constitute  a  baseline 
PSAP  substance  abuse  testing 
nimpfuient. 

Timetable: 


Action 


Dale  FR  ON* 


Action 


FR  cn* 


NPRM 


03A»/91    56  FR  10075 


NPRM  Comment  04/06/91 

PefKxJ  End 

Final  Action  12<'00/94 

Final  Action  Effective  01/30/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  The  flnal 
amendment  to  the  PSAP  Rule  is 
dependent  on  the  publication  of  10 
CKK  707  and  its  amendment  to  provide 
alcohol  testing  protocols. 

Agency  Contact  Lynn  Gebrowsky. 

OfHce  of  Nonproliferation  and  National 
Security.  De{>artment  of  Energy. 
Washington.  DC  20565.  301  903-3200 

RIN:  1992-AA13 

1274.  •  ASSISTANCE  TO  FOREIGN 
ATOMIC  ENERGY  ACTtVITIES— 
USTINQ  UPDATES 

Legal  Auttwrtty:  42  USC  2077;  42  USC 
2156  to  2158:  42  USC  2201:  42  USC 
2273;  PL  93-438.  sec  104;  PL  95-91.  sec 
301 

CFR  Citation:  lO  CFR  810 

Legal  Deadline:  None 

At>stract:  The  Department  of  Energy  is 
amending  10  CFR  part  810  to  remove 
Argentina.  Brazil.  Chile,  and  South 
Africa  from  the  list  of  countries  for 


which  specific  authorization  by  the 
Secretary  of  Energy  is  required  before 
a  person  subject  to  U.S.  jurisdiction  can 
engage  directly  or  indirectly  in  the 
production  of  special  nuclear  matorial 
outside  the  United  States.  The 
amendment  will  enable  U.S.  firms  and 
individuals  to  assist  civilian  nuclear 
power  reactor-related  activities  in  these 
countries  under  general  authorization. 
This  will  make  the  regulations 
consistent  with  U.S.  foreign  policy 
commitments  and  reflect  the  recent 
significant  progress  made  by  these  four 
countries  on  matters  related  to  nuclear 
nonproliferation. 

Timetable: 


Action 


Data 


FR  am 


NPRM 

NPRM  Comment 

PerkxJ  End 
Final  Action 


08/29/94    59  FR  44381 
09/2a'94 

00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Zander  Hollander. 
Export  Control  Speciahst,  Export 
Control  Operations  Division. 
Department  of  Energy.  1000 
Independence  Avenue  SW..  NN-43. 
Washington.  DC  20585.  202  586-2125 

RIN:  1992-AA20 


DEPARTMEMT  OF  ENERGY  (DOE) 
Defense  and  Security  Affairs  (DSA) 


Completed  Actions 


1275.  CRITERIA  AND  PROCEDURES 
FOR  DETERMINING  ELIGIBILITY  FOR 
ACCESS  TO  CLASSIRED  MATTER  OR 
SPECIAL  NUCLEAR  MATERIAL 

Legal  Authority:  42  USC  2161;  42  USC 

2165;  42  USC  2201;  EG  10450;  EG 
10865 

CFR  Citation:  10  CFR  710.  subpart  A 

Legal  Deadline:  None 


At)8tract:  The  criteria  and  pmredures 
would  be  revised  to  permit:  Managers 
tu  render  final  determinations  when  an 
individual  processed  under  part  710 
declines  the  right  to  a  hearing; 
termination  of  processing  or 
administrative  termination  of  security 
clearance  when  an  individual  refuses 
to  submit  or  complete  required  security 
forms  or  be  subject  to  a  personnel 
8w:urity  interview;  and  final 


determinations  to  be  rendered  by  a 
delegee  of  the  Secretary. 

This  action  would  also  reflect  that 
hearing  officer  and  second  tier  review 
functions  would  be  performed  by  the 
DOE  Office  of  Hearings  and  .Appeals. 
In  this  regard,  please  see  RIN  1901- 
A.\55. 


Timetable: Small  Entities  Affected:  None 

Action Date  FR  Cite  Government  Levels  Affected:  None 

NPRM  12/08/93    58  FR  64509  Agency  Contact  Ernest  E.  Wagner. 

Final  Action  07/08/94    59  FR  35178  Office  of  Security  Affairs,  Department 


of  Energy.  Washington.  DC  20545.  301 
903-4176 

RIN:  1992-AA15 


DEPARTMENT  OF  ENERGY  (DOE) 
Departmental  and  Others  (ENDEP) 


1276.  REVIEW  OF  ADMINISTRATIVE 
PROCEDURES  WITH  RESPECT  TO 
IMPORTS  AND  EXPORTS  OF 
NATURAL  GAS 

Legal  Authority:  15  USC  717b 

CFR  Citation:  10  CFR  590 

Legal  Deadline:  None 

Abstract:  To  review  the  administrative 
procedure  regulations  contained  in  10 
CFR  part  590  in  order  to  determine  any 
amendments  needed  to  the  regulations 
in  light  of  the  amendment  to  the 
Natural  Gas  Act  of  1938  made  by 
section  201  of  the  Energy  Policy  Act 
of  1992.  Section  201  deemed  in  the 
public  interest,  and  required  DOE  to 
grant,  most  natural  gas  import  and 
export  applications  for  which  DOE 
previously  had  made  a  public  interest 
determination. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Clifford  P. 
Tomaszewski,  Director.  Office  of 
Natural  Gas  (FE-50),  Office  of  Fossil 
Energy,  Department  of  Energy,  1000 
Independence  Ave.  SW.,  Washington. 
DC  20585.  202  586-9482 

RIN:  1901-AA25 

1277.  RENEGOTIATION  OF  POWER 
SALES  CONTRACTS 

Legal  Authority:  16  USC  839(c) 

CFR  Citation:  Not  applicable 

Legal  Deadline:  None 

Abstract  To  review  whether  changes 
are  needed  in  the  policies,  practices, 
and  procedures  regarding  renegotiation 
of  Bonneville  Power  Administration 
power  sales  contracts.  This  review  is 
related  to  a  multi-year  process  of 
renegotiation  of  these  contracts. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Scott  Wilson. 

Department  of  Energy.  Bonneville 


Power  Administration,  Portland, 
Oregon  97208-3621.  503  230-7638 

RIN:  1901-AA36 


1278.  ENFORCEMENT  OF  EMPLOYEE 
SAFETY  STANDARDS  AT  NUCLEAR 
WEAPONS  FACILITIES 

Legal  Authority:  PL  102-190,  sec  3131 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  Public  Law  102-190,  sec 
3131,  subsection  (b)  directs  the 
Department  of  Energy  to  assess  civil 
f>enalties  against  contractors  at  DOE 
nuclear  weapons  facilities  who  fail 
either  to  provide  training  to  employees 
engaged  in  hazardous  substance 
response  and  emergency  response  or 
fail  to  certify  that  such  worlcers  have 
been  adequately  trained.  The  regulation 
will  provide  the  procedures  for 
enforcement  as  provided  for  in  sec 
3131. 

Timetable: 


Action 


Date 


FR  one 


ANPRM  10/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  David  Smith, 

Industrial  Hygienist,  Department  of 
Energy,  EH-31.1,  Washington,  DC 
20545,  301  903-4669 

RIN:  1901-AA44 

1279.  IMPLEMENTATION  OF  DOE 
SCIENCE  EDUCATION 
ENHANCEMENT  ACT 

Legal  Authority:  PL  101-510,  DOE 
Science  Education  Enhancement  Act; 
PL  101-514,  sec  305 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract  This  is  a  review  to  determine 
what  portion  of  Public  Law  101-510 
will  require  a  program  rule.  Public  Law 
101-510,  DOE  Science  Education 


Prerule  Stage 


Enhancement  Act:  (1)  states  that  the 
support  for  science  education  is  now 
considered  one  of  DOE's  main 
missions;  (2)  encourages  development 
and  implementation  of  existing  science, 
mathematics,  and  engineering 
education  at  DOE  laboratories;  (3) 
provides  for  more  efficient  coordination 
of  DOE  education  programs  between 
the  laboratories  and  educational 
institutions;  (4)  authorizes  the  Secretary 
to  establish  new  educational  programs; 
and  (5)  establishes  "partnerships" 
between  the  Department,  IXffi  faciUties, 
and  educational  institutions.  The 
purpose  of  any  program  rule  and  DOE 
Orders  is  to  set  forth  the  administrative 
and  financial  policies  and  procedures 
applicable  to  educational  partnerships, 
personal  property  partnerships, 
laboratory  cooperative  science  centers, 
precollege,  undergraduate  and 
educational  institutions  and  related 
organizations.  The  potential  benefits  of 
the  program  include  (1)  identifying  and 
successfully  managing  the  (cent) 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Additional  Information:  ABSTRACT 
CONT:  total  DOE-wide  educational 
environment  for  the  future;  (2) 
eliminating  duplication  of  effort  in 
implementing  educational  programs:  (3) 
better  communication  flow  between 
DOE,  its  laboratories,  universities, 
schools,  other  Federal  agencies,  and 
State  organizations;  (4)  providing  a 
better  systematic  approach  to 
administering  and  implementing 
policies  as  required  by  PubUc  Law  101- 
510;  (5)  evaluating  and  managing 
existing  and  future  funding 
requirements;  and  (6)  recognizing 
potential  educational  problems  and 
establishing  internal  policies  and 
procedures  to  resolve  them. 


UMI 
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DOE— ENDEP 


Premie  Stage 


Agency  Contact  Michael  L.  Wolfe. 

Program  Manager  (ET-31).  Office  of 
Univer.  &  Science  Educ.  Programs, 
Department  of  Energy.  1000 
Independence  Ave  SW.,  Washington. 
DC  20585.  202  586-5462 

RIN:  1901-AA51 


DEPARTMENT  OF  ENERGY  (DOE) 
Departmental  and  Others  (ENDEP) 


Proposed  Rule  Stage 


1230.  ELECTRIC  POWER  SYSTEM 
PERMITS  AND  REPORTS; 
APPUCATJONS;  ADMINISTRATIVE 
PROCEDURES  AND  SANCTIONS 

Legal  Authority:  PL  95-91;  PL  66-230: 
EO  12038 

CFR  Citation:  lO  CFR  205 

Legal  Deadline:  None 

Abstract:  These  regulations  would 
streamline  the  existing  procedures  for 
applying  to  the  DOE  for  Presidential 
permits  and  electricity  export 
authorizations,  by  eliminating  the  use 
of  FERC  "trial-type"  procedures  and 
rstabiishing  a  less  adversarial  process 
of  decisionmaking.  These  regulations 
may  also  establish  that  CXDE's 
decisional  criterion  is  only  electric 
power  system  reliability  and  not  the 
economic  or  commercial  viability  of 
projects. 

Ttnietabie: 


Action 


Dat*  FR  CHa 


NPRM  04/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Ellen  Russell.  Fuels 
Oin version  Analyst.  (re-52J,  Office  of 
Coal  and  Electricity,  Department  of 
'Enorgy.  Room  3F-094.  1000 
Independence  Ave.  SW..  Washington. 
DC  20585.  202  586-9624 

RIN:  1901-AA19 

1281.  ENERGY  BOARD  OF 
CONTRACT  APPEALS; 
ORGANIZATION,  FUNCTIONS  AND 
AUTHORITIES;  RULES  OF  PRACTICE 

Legal  Authority:  41  USC  601  et  seq 

CFR  Citation:  10  CFR  1023 

Legal  Deadline:  None 

Abstract  Update  statement  of  board 
organization,  functions  and  authorities; 
updato  rules  of  practice  for  contract 
appeals  to  provide  for  alternative 


dii^iute  rosolution  (ADR)  and  other 
purposes. 

Timetable: 


Action 


Date 


FR  Ctta 


NPRM  06,'30/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  E.  Barclay  Van 
Doren.  Chair.  Board  of  Contract 
App«als,  Department  of  Energy.  4040 
N.  Fairfax  Drive.  Rm  1006.  Arlington. 
V.^  22203.  703  235-2700 

RIN:  1901-AA30 

1282.  RULES  OF  PRACTICE  TO 
GOVERN  PROCEEDINGS  TO 
RESOLVE  CERTAIN  DISPUTES 
ARISING  BETWEEN  M&O 
CONTRACTORS  AND  THEIR 
SUBCONTRACTORS 

Legal  Authority:  PL  95-91.  title  VI,  sec 
644:  PL  83-703.  sec  161;  9  USC  1  to 
14 

CFR  Citation:  10  CFR  1023;  48  CFR 

970 

Legal  Deadline:  None 

Abstract:  Procedures  are  necessary  to 
resolve  certain  disputes  arising  between 
DOE  management  and  operating  (M&O) 
contractors  and  their  subcontractors. 

Timetable: 


Action 

NPRM 


Date 


FR  CNe 


06/30i^ 


Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  E.  Barclay  Van 
Doren.  Chair.  Board  of  Contract 
Appeals.  Department  of  Energy.  4040 
N.  Fairfax  Drive.  Rm.  1006.  Arlington, 
VA  22203.  703  235-2700 

RIN:  1901-AA31 


1283.  NUCLEAR  SAFETY 
MANAGEMENT:  PHASE  II 

Regulatory  Plan:  This  entry  is  Seq.  No. 
31  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1901-AA42 

1284.  STANDARD  CONTRACT  FOR 
THE  DISPOSAL  OF  SPENT  NUCLEAR 
FUEL  AND/OR  HIGH-LEVEL 
RADIOACTIVE  WASTE 

Legal  Authority:  42  USC  10222 

CF.l  Citation:  lo  CFR  961 

Legal  Deadline:  None 

Abstract  On  April  18.  1983.  DOE 
publiyhed  a  rule  that  established  the 
Standard  Contract  for  the  Disposal  of 
Spent  Nuclear  Fuel  and'or  High-Level 
Radioactive  Waste  (Standard  Contract) 
to  be  used  by  DOE  in  furnishing 
disposal  services  to  the  owners  and 
generators  of  spent  nuclear  fuel  (SNF) 
and/or  high-level  radioactive  waste 
(HLW)  (48  FR  16590).  The  Standard 
Contract  represents  the  sole  contractual 
mechanism  for  DOE  acceptance  and 
.  disposal  of  SNF.  The  Standard  Contract 
establishes  the  requirements  a;?  J 
operational  responsibilities  of  L*OE  and 
the  owners  and  generators  of  SNF 
regarding  administrative  matters,  fees, 
terms  of  payment,  waste  acceptance 
criteria  and  waste  acceptance 
procedures.  This  rulemaking  concerns 
changes  and  additions  to  the  Standard 
Contract. 

Timetable: 


Action 


Date 


FR  CM 


NPRM  OO/OCOO 

Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Agency  Contact  Nancy  H.  Slater. 

Industrial  Specialist  (Nuclear), 
Department  of  Energy.  Logistics  and 
Utility  Interface  Branch  (RW-432) 
Office  of  Civilian  Radioactive  Wante 
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Proposed  Rule  Stage 


Manugument,  Wash.  DC  20585,  202 
586-83'>0 

RIN:  1901-AA49 


1235.  ENERGY  PLANNING  AND 
MANAGEMENT  PROGRAM 

Legal  Authority:  PL  102-486.  sec  114 
Enercy  Policy  Act  of  1992 

CFR  Citation:  Not  yet  determined 

t.egal  Deadline:  Final,  Statutory, 

October  24,  1993. 

Section  114  of  PL  102-486  requires 

final  regulations  to  be  adopted  by 

10/24'93. 

Abstract  Section  114  of  PL  102-486 
requires  the  Administrator  of  Western 
Area  Power  Administration  (Weston) 
to  revise  existing  guidelines.  New 
regulations,  to  be  in  place  by  10/24/93, 
require  each  customer  purchasing 
energy  imder  a  long-term  firm  power 
service  contract  with  Western  to 
implement  integrated  resource  plaiming 
(IRP)  by  10/24/95.  Western's  proposed 
rula  does  not  consider  alternatives  to 
IRP,  due  to  statutory  mandate,  although 
alternatives  are  being  evaluated  in  the 
draft  EIS.  As  part  of  the  same 
rulemaking,  where  permitted  by  law, 
Western  proposes  to  extend  a  major 
portion  of  long-term  firm  power  sold 
to  existing  customers  pursuant  to 
rontracts  expiring  over  the  nevt  several 
years.  Extensions  of  resource 
commitments  will  provide  long  term 
resource  stability  necessary  for  effective 
IRl^.  Western  is  evaluating  alternative 
lengths  of  contract  extensions  and 
amounts  of  resource  commitments  in 
tiie  draft  EIS.  as  well  as  a  no-action 
altcmaii\'e  of  using  existing  marketing 
criteria  allocation  processes  for  contract 
and  resource  extensions.  Costs  of 
compliance  with  these  rules  may  be 
considerable,  but  utilities  that  have 
developed  IRP  have  found  the  resulting  . 
(cont) 

Timetable: 


Action 


^ate  FR  ate 


08/09/94    59  FR  40543 
10/11/94    59  FR  40543 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  01/13/95 

Final  Action  Efleciiva  02/13/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Public  Compliance  Cost  Initial  Cost; 
$270,000;  Ye.arly  Reciuring  Cost:   ' 
$50,000;  Base  Year  fur  Dollar  Estimates: 
1993 


Sectors  Affected:  491  Electric  Services 

Analysis;  Draft  EIS  02/24/93;  Final  EIS 
09/24/93 

Additional  information:  ABSTRACT 
CONT;  benefits  outweigh  the  expense. 

Agency  Contact  Robert  C.  Fullerton, 

Director,  Division  of  Marketing  &  Rates, 
Western  Area  Power  Administration, 
Department  of  Energy,  1627  Cole 
Boulevard,  P.O.  Box  3402,  Golden,  CO 
80401  3398,  303  275-1610 

RIN:  1901-AA50 


1285.  THE  OFFICE  OF  ENERGY 
RESEARCH  FINANCIAL  ASSISTANCE 
PROGRAM 

Legal  Authority:  42  USC  2051;  42  USC 
5817;  42  USC  5901  et  seq;  42  USC 
7254;  42  USC  7256;  31  USC  6301  et 
seq 

CFR  Citation:  10  CFR  605 

Legal  Deadline:  None 

Abstract:  Action  lo  be  taken  will 
improve  grants  administration  by 
providing  a  more  streamlined  and 
uniform  approach  to  post-aw-ard 
requirements,  yet  maintain  stewardship 
and  accountability  responsibilities. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  02.'0Q/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  fean  A.  Morrow, 

Grants  Pohcy  Analyst  (ER-64), 
Department  of  Energy,  Office  of  Energy 
Research.  Washington,  DC  20545,  301 
903-2452 

RIN:  1901-AA54 


1287.  PAYMENTS  FOR  SPECIAL 
BURDENS  AND  IN  LIEU  OF  TAXES 

Legal  Authority:  42  USC  2208  Atomic 
Energy  Act  of  1954,  sec  168 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract  To  revise  the  Department  of 
Energy's  policy  on  making  payments 
for  special  burdens  and  in  lieu  of  taxes 


to  State  and  local  taxing  jurisdictions 
pursuant  to  the  Atomic  Energy  Act  of 
1954.  Prior  to  the  1987  issuance  of  DOE 
Order  2100.12,  the  Department  and  its 
predecessor  agencies  approved  such 
payment  requests  on  an  ad  hoc  basis. 
To  ensure  all  eligible  taxing 
jurisdictions  are  provided  appropriate 
opportunity  to  comment,  the  revised 
policy  is  being  established  through  the 
rulemaking  process.  The  Department 
anticipates  no  added  costs  by  issuing 
the  revised  policy  as  a  regulation  raUitr 
than  as  an  internal  directive  revision. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM  11/00/94 

Final  Action  oe/OO/gS 

Small  Entities  Affected:  Undeterminc>d 

Government  Levels  Affected:  Local 

Agency  Contact  Cathy  Cunning, 
Director,  Financial  Policy  Division, 
Office  of  Chief  Financial  Officer, 
Department  of  Energy,  1000 
Independence  .^ve.  SW.,  Washington, 
DC  20585,  202  586-4860 

RIN:  1901-AA58 

1288.  OCCUPATIONAL  RADIATION 
PROTECTION— AMENDMENT 

Legal  Authority:  42  USC  2201;  42  USC 

7191 

CFR  Citation:  10  CFR  835 

Legal  Deadline:  None 

Abstract  lO  CFR  part  835  establishes 
the  basic  requirements  for  DOE 
contractor  and  subcontractor  activities 
to  ensure  radiation  protection  of 
occupational  workers  at  EXDE  faciUties. 
See  58  FR  65458  (December  14,  1993) 
The  proposed  amendment  to  Part  835 
would  include  several  items  not 
previously  covered  such  as  sealed 
radioactive  source  accountability  and 
control,  and  surface  contamination 
values  for  tritium.  Sealed  source 
accountability  and  control  requirements 
currently  appear  in  CK3E  Notice  5400.9, 
and  tritium  surface  radioactivity  values 
in  the  Radiation  Control  (R.\DCONj 
Manual.  This  rulemaking  stems  irom 
DOE's  ongoing  effort  to  strengthen  the 
protection  of  health  and  safety  from  thi- 
nuclear  and  radiological  hazards  posed 
by  these  DOE  facilities. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 


01/00«5 
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DOE— ENOEP 


Proposed  Rule  Stage 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Federal 

Agency  Contact  R.  Thomas  Bell  or 
Joel  Rabovsky.  Health  Physicist  (EH- 
411),  Health  Physics  Programs 
Divisions,  Department  of  Energy,  19901 
Cermantown  Rd.,  Cermantown,  MD 
20874,  301  003-3889 

RIN:  1901-AA59 

1289.  •  DOE  GRANTS  FOR 
EDUCATIONAL  PURPOSES 

Legal  Authority:  42  USC  7254;  42  USC 

7256 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

AtMtract:  This  rule  will  support  use  of 
financial  assistance  awards  by  the 
Office  of  University  and  Science 
Education  to  promote  vital  program 
missions.  In  addition,  the  rule 
procedures  will  facilitate  an  open  and 
competitive  process  for  obtaining 
nnancial  assistance  awards. 

Timetable: 


Action 


Dale  FR  at* 


NPBM  1(V00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Michael  Wolfie, 

Department  of  Energy.  1000 
Independence  Avenue  S\V., 
Washington,  DC  20585.  202  586-5462 

RIN:  1901-AA61 

1290.  •  PRIVACY  ACT— EXEMPTION 
OF  AN  INSPECTOR  GENERAL 
SYSTEM  OF  RECORDS 

Legal  Authority:  5  USC  552a 

CFR  Citation:  lO  CFR  1008 

Legal  Deadline:  None 

At}stract:  The  purpose  of  this  action  is 
to  exempt  one  system  of  records  from 
certain  subsections  of  the  Privacy  Act 
(5  U.S.C.  552a).  The  system  of  records 
is  Inspection  Abstract  Report  Files  of 
the  Office  of  Inspector  General  (DOE- 
83)  These  rules  will  enable  the  Office 


of  the  Inspector  General  to  carry  out 
its  administrative,  analytical,  and 
investigatory  duties  and 
responsibilities. 

Timetable: 


Action 


Data 


FR  CH* 


NPRM  10AXV94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Deniae  Diggin.  Chief, 
FOI  and  Privacy  Branch,  Department  of 
Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585,  202  586- 
6025 

RIN:  1901-AA62 

1291.  *  DISCRETIONARY 
ENVIRONMENTAL  MANAGEMENT 
FUNDING  TO  FEDERALLY 
RECOGNIZED  AMERICAN  INDIAN 
TRIBES 

Legal  Authority:  42  USC  7254:  42  USC 

7256 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract  The  Department  is 
developing  eligibility  standards  and 
funding  criteria  for  the  distribution  of 
DOE  discretionary  funds  to  federally 
recognized  American  Indian  tribes  by 
DOE's  Office  of  Environmental 
Management.  Because  of  the  potential 
for  broad  interest  in  funding,  CXDE  is 
providing  interested  parties  an 
opportunity  for  comment  on  issues 
related  to  the  funding  of  tribes  who  are 
directly  affected  by  DOE  activities.  The 
authority  for  this  action  is  found  in 
section  646  of  the  DOE  Organization 
Act,  regarding  remediation  activities 
and  management  programs  for  former 
and  current  weapons  production 
facilities.  This  action  also  furthers  the 
purposes  of  DOE  Order  1230.2, 
American  Indian  Tribal  Government 
Policy. 

Timetable: 


Action 


FR  Ota 


Notice  of  Inquiry 
NPRM 


02A)4/94    59  FR  5405 
10AXV94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  Tribal 

Agency  Contact  Margaret 
Fernandez/Brandt  Petrasek, 

Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington.  EX:  20585,  202  586-5821 

RIN:  1901-AA63 

1292.  •  REDESIGN  AND  REVISION  OF 
WHOLESALE  POWER  AND 
TRANSMISSION  RATES 

Legal  Authority:  16  USC  839e 

CFR  Citation:  Not  applicable 

Legal  Deadline:  None 

Abstract  This  is  an  action  by  the 
Bonneville  Power  Administration  (BPA) 
to  redesign  and  revise  its  wholesale 
power  and  transmission  rates.  The 
principal  purposes  of  this  action  would 
be  to  allow  BPA  to  recover  sufficient 
revenues  to  timely  meet  its  repayment 
and  other  cost  recovery  obligations,  to 
be  a  reliable  and  competitive  power 
supplier,  to  send  appropriate  price 
signals  to  customers,  and  to  otherwise 
meet  BPA  ratemaking  standards  set 
forth  in  various  statutes. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM 


10/12/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  This  action 
could  have  been  excluded  from  the 
regulatory  agenda  since  it  is  being 
imdertaken  in  accordance  with  the 
formal  rulemaking  provisions  of  5  USC 
556,  557.  It  is  being  included,  however, 
in  order  to  provide  the  public  with  the 
fullest  notice  of  DOE's  regulatory 
activities. 

Agency  Contact  Randy  Roach. 

Attorney/Legal  Services.  Department  of 
Energy,  Bonneville  Power 
Administration  -  APR,  P.O.  Box  3621, 
Portland.  OR  97208.  503  230-4201 

RIN:  1901-AA64 


DEPARTMENT  OF  ENERGY  (DOE) 
Departmental  and  Others  (ENDEP) 


Final  Rule  Stage 


1293.  FREEDOM  OF  INFORMATION 
Lega^  Authority:  5  USC  552 


CFR  Citation:  10  CFR  1004 
Legal  Deadline:  None 


Abstract  This  rule  will  revise  the  DOE 
regulations  on  the  procedures  and 


DOE— ENOEP 


principles  to  be  applied  in  responding 
to  requests  for  records  under  the 
Freedom  of  Information  Act  (FOLA)  5 
USC  552.  Revisions  include  updated 
names  and  addresses  of  organizational 
entities,  and  updated  guidelines  for  the 
schedule  of  fees  associated  with 
processing  requests.  A  proposed  section 
on  pohcies  would  clarify  DOE's 
operation  of  a  first-in,  first-out  policy 
in  responding  to  FOIA  requests.  The 
issue  of  when  contractor  records 
become  agency  records  also  will  be 
resolved  in  the  new  rule.  The  role  of 
the  Office  of  Hearings  and  Appeals  is 
clarified. 

Timetat>le: 


Action 


Date  FR  Cite 


NPRM  10/23/91    56  FR  55036 

2d  NPRM  (Remainden  0/00/94 

o(  Amendments) 
Final  Action  10/00/94 

(contractor  records) 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Sectors  Affected:  All 

Agency  Contact  Abel  Lopez,  Attorney- 
Advisor  (GC-80),  Office  of  General 
Counsel,  Department  of  Energy,  Office 
of  General  Counsel.  1000  Independence 
Ave.  SW.,  Washington,  DC  20585,  202 
586-8618 


RIN:  1901-AA32 


1294.  RADIATION  PROTECTION  OF 
THE  PUBUC  AND  THE  ENVIRONMENT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
32  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  1901-AA38 

1295.  OFFICE  OF  HEARINGS  AND 
APPEALS  PROCEDURAL 
REGULATIONS 

Legal  Authority:  42  USC  7101  et  seq; 
15  USC  761  et  seq 

CFR  Citation:  10  CFR  1003;  10  CFR 
205 

Legal  Deadline:  None 

At>stract  Codify  procedural  regulations 
of  Office  of  Hearings  and  Appeals  in 
Chapter  X  of  Title  10,  which  contains 
general  provisions  of  DOE  regulations. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM 
Final  Actkx) 


07A)7/94    59  FR  34767 
11/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Thomas  O.  Mann, 

Deputy  Director,  Office  of  Hearings  and 
Appeals,  Department  of  Energy,  1000 
Independence  Avenue  SW., 
Washington,  DC  20585,  202  586-2094 

RIN:  1901-AA55 

1296.  EPIDEMIOLOGY  AND  OTHER 
HEALTH  STUDIES  FINANCIAL 
ASSISTANCE  PROGRAM 

Legal  Authority:  42  USC  2051 

CFR  Citation:  10  CFR  602 

Legal  Deadline:  None 

At}stract  The  rule  will  support  the 
Office  of  Environment,  Safety  and 
Health's  use  of  financial  assistance 
awards  to  promote  vital  program 
missions,  including  protecting  the 
health  of  workers  at  Department  of 
Energy  sites,  as  well  as  other 
individuals  potentially  affected  by 
energy  production,  transmission,  or 
use.  The  rule  procedures  also  will 
facilitate  an  open  and  competitive 
process  for  obtaining  financial 
assistance  awards. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM  10/18/93    58  FR  53671 

Firal  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Gerry  Peterson. 

Senior  Epidemiologist,  EH-422, 
Department  of  Energy,  Office  of 
Environment,  Safety  and  Health, 
Washington,  DC  20545,  301  903-2340 

RIN:  1901-AA56 

1297.  ANNOTATION  OF  LAND 
RECORDS  FOR  REMEDIATED 
PROPERTIES 

Legal  Authority:  PL  95-604,  sec  104(d) 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

At>stract  Under  section  104(d)  of  the 
Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978.  the  Department  of 
Energy  (DOE)  is  required  to  issue 
appropriate  rules  and  regulations 
concerning  the  annotation  of  land 
records  of  designated  inactive  uranium 
mill  sites  and  vicinity  properties 
included  for  remedial  action  imder  the 


Final  Rule  Stage 


Act.  The  aiuiotation  is  to  be  conducted 
by  States  and  is  intended  to  ensure  that 
future  purchasers  of  remediated 
inactive  uranium  mill  sites  and  vicinity 
properties  will  be  notified,  prior  to 
such  purchase,  of  the  condition  of  the 
land. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM  07/14/89    54  FR  29732 

Final  Action  10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 

Federal 

Agency  Contact:  Jacob  W.  Gatrvll, 

Director,  Off-Site  Program  Division 
(EM-451).  Office  of  Envir.  Rest.  &  Waste 
Management,  Department  of  Energy, 
Trevion  U  Bldg,  GTN,  Washington,  DC 
20585,  301  903-7221 

RIN:  1901-AA57 

1298.  a  PRIVACY  ACT— EXEMPTION 
OF  CERTAIN 

COUNTERINTELLIGENCE  SYSTEMS 
OF  RECORDS 

Legal  Authority:  5  USC  552a 

CFR  Citation:  lo  CFR  1008 

Legal  Deadline:  None 

Abstract:  This  action  would  amend  the 
Department's  Privacy  Act  regulations, 
10  CFR  Part  1008,  by  adding  two 
systems  or  records  to  the  list  of  systems 
exempted  from  certain  provisions  of  the 
Act.  The  two  systems  are 
Counterintelligence  Administrative  and 
Analytical  Records  and  Reports  (DOE- 
81)  and  Counterintelligence 
Investigative  Records  (E)OE-84).  These 
exemptions  are  needed  to  enable  the 
Office  of  Counterintelligence  to  perform 
its  administrative,  analytical,  and 
investigatory  duties  and 
responsibilities.  These  duties  and 
responsibilities  are  carried  out  pursuant 
to  Executive  Order  12333,  "Department 
of  Energy  Procedures  for  Intelligence 
Activities,"  and  DOE  Order  5670.3, 
"Counterintelligence  Program." 

Timetable: 


Action 


FR  Ota 


NPRM  09/08/94    59  FR  46522 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Denise  B.  Diggin, 

Chief,  Freedom  of  Information  and 
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DOE— ENDEP 


Completed  Actions 


Privacy  Acts  Branch.  Department  of 
Energy.  1000  Independence  Avenue 
SW..  Washington.  DC  20585.  202  S86- 
6020 

RIN:  1901-AA60 


DEPARTMENT  OF  ENERGY  (DOE) 
Departnnental  and  Others  (ENDEP) 


Completed  Actions 


1299.  PREFERENCE  POLICY  FOR 
SALES  OF  SURPLUS  FIRM  POWER 
AND  SURPLUS  NONFIRM  ENERGY 
UNDER  THE  NORTHWEST  POWER 
ACT 

Legal  Authority:  16  USC  R39c(f):  16 
use  837(b) 

CFR  CItetton:  hk>t  applicable 

^egal  DeedHna;  None 

Abstract  Section  5(0  of  the  PariHc 
Northwest  Electric  Power  Planning  and 
.A>nservation  Act  (Northwest  Power 
Act).  Pub.  L.  96-501.  provides  that  the 
Bonneville  Power  Administration  (BPA) 
may  sell  or  otherwise  dispose  of  power 
which  is  surplus  to  the  obligations  of 
the  Administrator  under  sections  S(b). 
(c).  and  (d)  in  accordance  with  that  Act 
and  other  applicable  provisions  of  the 
statute.  Section  9(c)  of  the  Northwest 
I'oupr  Act  and  the  Act  of  August  31. 
1964.  Pub.  L  88-552  (tlM  Northwest 
Preference  Act),  provide  that  the  BPA 
may  only  sell  power  outside  the  Pacific 
Northwest  that  is  surplus  Firm  power, 
surplus  nonfirm  energy,  or  surplus 
capacity  as  defined  in  those  Acts. 
Surplus  firm  power,  surplus  nonfirm 
energy  or  surplus  capacity  is  defined 
ab  energy  or  capacity  for  which  there 
is  no  marliet  or  demand  in  the  Pacific 
Northwest  at  rates  established  for  the 
disposition  of  such  energy  or  capacity. 
In  February  1990.  BPA  published  for 
comment  a  proposal  for  adoption  of 
policy  and  procedures  for  sales  of 
surplus  firm  power,  surplus  nonfirm 
trnergy.  and  surplus  capacity.  To 
complete  its  effort  to  establish  a  formal 
policy  on  the  disposal  of  this  power. 
BPA  will  Issue  in  the  Federal  Register 
a  Notice  (cont) 

Timatattle: 


Action 


FR  CIt* 


ANPRM  02/23/90    55  FR  6420 

Withdrawn  No  action   0&01/94 
IS  being  lafcen 

Small  Entitles  Affected:  None 

Govemmant  Lavets  Affected:  Nunc 


Additional  Information:  ABSTRACT 
CONT:  of  Response  to  Comments  on 
Issuos  to  be  Addressed  in  establishing 
a  Preference  Policy,  as  well  as  a  Notice 
of  Draft  Policy  and  a  Final  Pohcy. 

Agency  Contact:  Thomas  Miller. 

Attorney/OGC.  Department  of  Energy. 
Bonneville  Povi-er  Administration. 
Portland.  Oregon  97208-3621.  503  230- 
4201 

RIN:  1901-AA37 


1300.  URANIUM  ENRICHMENT 
DECONTAMINATION  AND 
DECOMMISSIONINQ  FUND 

Legal  Auttiority:  PL  102-486,  sl*c  iioi 

CFR  Citation:  lo  CFR  766 

Legal  Deadline:  None 

Abstract  Under  section  1101  of  the 
Energy  Policy  Act  of  1992.  a  fund  for 
the  decontamination  and 
decommissioning  (DftD)  of  uranium 
enhciunent  tMulities  is  to  be 
c^stablished  in  the  Treasury  of  the 
United  States.  The  Energy  Policy  Act 
requires  deposits  into  the  D&D  hind  of 
$480  million  a  year.  To  support  the 
D&D  fund,  DOE  is  required  to  collect 
from  domestic  utilities  an  amount  not 
to  exceed  $150  million  annually  (as 
adjusted  for  inflation);  the  remainder  of 
annual  deposits  lo  the  D&D  fund  is  to 
be  provided  through  Congressional 
appropriations.  The  annual  collection 
of  a  "special  assessment"  from 
domestic  utilities  is  to  continue  for  a 
period  of  15  years,  or  until  the  fund 
accumulates  $2.25  biUion. 

The  fund  is  to  be  used  to  support  (1) 
the  D&D  of  [X)E's  uranium  enrichment 
facilities  and  (2)  the  reimbursement  of 
owners  of  active  uranium  and  thorium 
processing  sites  for  a  portion  of  their 
mine-tailing  remediation  costs 
attributable  to  the  production  and  sale 
of  uranium  or  thorium  to  the  Federal 
Ckivcrnment. 


TlmataMa: 


Action 


Dale  FR  Ole 


NPRM  08/02/93    58  FR  41 164 

Interim  Final  Rule  (or  08/02/93    58  FR  41 160 

FY  1993  Special 

Assessment 
Final  Action  08/15/94    59  FR  41956 

Smalt  Entitles  Affected:  None 

Govemmant  Levala  Affected:  Suic. 
Federal 

Additional  Information:  DOE  is 

developing  procedures  for  collecting 
the  special  assessment  from  utilities  in 
two  phases:  (1)  the  calculation 
methodology  and  collection  of  special 
assessments  ht)m  utilities  in  fiscal  year 
1993  were  addressed  in  an  interim  Hnal 
rule,  published  on  August  2.  1993;  and 
(2)  contributions  to  be  made  after  fiscal 
)rear  1993  were  addressed  in  a 
proposed  nde.  also  published  on 
August  2.  1993. 

Agency  Contact  Ross  Bradley. 

Environmental  Management 
Coordinator.  OfCce  of  Eastern  Area 
Programs  (EM-42).  Department  of 
Energy,  Trevion  n  BIdg..  Washington. 
DC  20585-0002.  301  903-7646 

RIN:  1901-AA52 

1301.  REIMBURSEMENT  FOR  COSTS 
OF  REMEDIAL  ACTION  AT  ACTIVE 
URANIUM  AND  THORIUM 
PROCESSING  SITES 

Legal  Authority:  PL  102-486.  sec  looi 
to  1004 

CFR  Citation:  lO  CFR  ^-es 

Legal  Deadline:  Final.  Statutor)',  April 

22.  1993. 

PL  102-486,  sec.  1002.  requires  DOE  to 

"issue  regulations  180  days  after 

enactment." 

Aktstract  DOE  is  required  to  annually 
reimburse  active  uranium  and  thorium 
Ucensees  up  to  $5.50  per  ton  of 
remediated  by-product  material 
generated  as  an  incident  of  uranium  or 
thorium  sales  to  the  United  States 
(k>.  urnmcnt.  Total  reimbursement  to  all 


licensees  is  limited  to  $310  million. 
DOE  is  required  to  issue  regulations 
governing  the  reimbursement  process. 
The  rule  establishes  procedures  for:  (1) 
The  determination  oi  eligible  licensees, 
by-product  material  quantities,  and 
reimbursable  costs:  (2)  claim  submittal, 
review,  and  verification;  (3)  inflation 
adjustment:  and  (4)  dispute  resolution. 


Timetat>le: 


Action 


Date 


FR  one 


NPRM  08A)9/93    58  FR  42450 

Final  Action  05/23/94    59  FR  26714 

Final  Action  Effective  06/22/94    59  FR  26714 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Agency  Contact  David  E.  Mathes, 

Director,  Division  of  Off-Site 
Remediation.  Office  of  Southwestern 
Area  Programs  (EM-45),  Department  of 
Energy,  Trevion  U  BIdg.  Washington. 
DC  20585-0002,  301  903-7220 

RIN:  1901-AA53 


DEPARTMENT  OF  ENERGY  (DOE) 

Office  of  Procurement  and  Assistance  Management  (PR) 


Proposed  Rule  Stage 


1302.  DEPARTMENT  OF  ENERGY 
PROPERTY  MANAGEMENT 
REGULATIONS;  MISCELLANEOUS 
PERSONAL  PROPERTY 

Legal  Authority:  42  USC  7254 

CFR  Citation:  41  CFR  109 

Legal  Deadline:  None 

Abstract:  Updates  the  Property 
Management  Regulations  regarding 
management  of  the  Department's 
personal  property. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 
Final  Action 


12/31/94 
06/30/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Robert  Wilson, 

Supply  Management  Representative, 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management,  1000  Independence  Ave. 
SW.,  Washington,  DC  20585,  202  586- 
8260 

RIN:  1991-AA28 

1303.  RESOLUTION  OF  DISPUTES 
BETWEEN  SUBCONTRACTORS  AND 
DOE  MANAGEMENT  AND  OPERATING 
CONTRACTORS 

Legal  Authority:  42  USC  7254;  40  USC 
486(c) 

CFR  Citation:  48  CFR  970 

Legal  Deadline:  None 

At>stract  Establishes  a  system  in  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  to  allow 
subcontractors  under  DOE  Management 
and  Operating  contracts  access  in 
certain  circumstances  to  the  Energy 
Board  of  Contract  Appeals  in  resolution 
of  disputes  with  the  contractor. 
Procedural  changes  by  the  Board  of 


Contract  Appeals  also  are  necessary  in 
order  fully  to  implement  this  action. 
See  RIN  1901-AA31. 

Also  clarifies  that  DOE  Contracting 
Officers  lack  authority  to  designate 
Management  and  Operating  contractors 
as  purchasing  agents  for  DOE  absent 
sp>ecial  authorization. 

Timetable: 


Action 


Date 


FR  Ola 


NPRM  06/30/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Robert  M.  Webb, 

Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Ave.  SW.,  Washington, 
£)C  20585,  202  586-8264 

RIN:  1991-AA44 


1304.  TECHNOLOGY  TRANSFER:  DOE 
MANAGEMENT  AND  OPERATING 
CONTRACTORS 

Legal  Authority:  PL  101-189,  sec  3133; 
42  USC  7256(a);  PL  103-160,  sec  3160 

CFR  Citation:  48  CFR  970 

Legal  Deadline:  None 

Abstract  Public  Law  101-189  amended 
the  Stevenson- Wydler  Technology 
Innovation  Act  to  include  DOE 
management  and  operating  laboratories. 
Subsequently,  PL  103-160  expanded  the 
definition  of  a  laboratory  to  include 
DOE  Weapon  Production  Facilities. 
DOE  will  need  to  to  amend  DEAR  970 
to  standardize  the  implementation  of  its 
technology  transfer  program. 


Timetable: 


Action 


Date 


FR  ate 


NPRM  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Howard  K.  Mitchell, 

Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585,  202  586-8190 

RIN:  1991-AA63 

1305.  DEBARMENT  AND  SUSPENSION 
(COMMON  RULE) 

Legal  Authority:  EO  12689 

CFR  Citation:  lO  CFR  1035;  10  CFR 
1036 

Legal  Deadline:  None 

Abstract  This  conforms  procurement 
debarment  procedures  and 
nonprocurement  debarment  procedures 
to  have  reciprocal  Govemmentwide 
effect. 

Thnetable: 


Action 


Date  FR  CttB 


NPRM  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  uith  this 
action. 

Agency  Contact  Cynthia  Yee, 

Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 


UMI 
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DOE—PR 


Proposed  Rule  Stage 


Assistanco  Management.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  202  586-1140 

RIN:  1991-AA69 

1306.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS  TO 
STATE  AND  LOCAL  GOVERNMENTS 
(COMMON  RULE) 

Legal  Authortty:  42  USC  7234;  42  USC 

CFR  Citation:  lO  CFR  600.  subpart  E 

Legal  Deadline:  None 

Abstract:  This  rulemaking  modifies  the" 
Covemmcntwide  Common  Rule 
portainihg  to  administrative 
requirements  for  grants  and  cooperative 
agreements  to  States,  local  governments 
and  Indian  tribes.  The  rule  was  first 
published  in  1988  and  this  revision 
updates  some  provisions  of  the  rule 
cind  changes  others  to  address  issues 
that  have  been  raised. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Govemmant  Levels  Affected:  State. 
Local 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperM'ork  burden  associati-d  with  this 
action. 

Agancy  Contact:  Edward  Sharp. 

Procurement  Analyst.  Department  of 
lliiergy.  Office  of  F'rocurement  and 
Assistance  Management.  1000 
Independence  Ave.  SW..  Washingtcm. 
IX:  20.585.  202  586-8192 

RIN:  1991-AAH5 

1307.  DEAR:  SECURITY 
PROCEDURES 

Legal  Authority:  42  USC  7254 

CFR  Citation:  48  CFR  904;  4H  CFR  952 

Legal  Oeadlina:  None 

Abstract  Revise  security  procedures 
regarding  foreign  ownership,  control 
and  influence  to  clarify  requirements 
and  simplify  approval  process. 

TimetabkK 

Action 


FR 


NPRM  OODO/OO 

Small  Entitlas  Affectad:  Undetermined 

GovenMnant  Lavala  Affactad:  Nona 


Procurement  This  is  a  procurement- 
related  action  for  wiiich  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Robert  Webb. 

Procurement  Analyst.  Department  of 
Energy.  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Ave.  SW..  Washington. 
DC  20585.  202  586-0247 

RIN:  1991-AA86 


130a  DEAR:  AMENDMENT  TO 
WORKPLACE  SUBSTANCE  ABUSE 
PROGRAMS  AT  DOE  SITES 

Legal  Authority:  42  USC  7254.  40  USC 

486(c) 

CFR  Citation:  48  CFR  923.5;  48  CFK 
970.2305 

Legal  Deadline:  None 

Abstract  To  implement  revised 
requirements  of  10  CFR  707  concerning! 
alcohol  abuse  in  contracts  sub)ect  to 
IXDE's  Workplace  Substance  Abuse 
Programs.  This  rule  would  conform  the 
Department  of  Energy  Acquisition 
Regulation  to  10  CFR  707  in  this 
respect.  See  RIN  1991-AA90. 

Timetable:  Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  wtiich  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  a.ssociated  with  this 
action. 

Agency  Cortact  Edward  Simpson, 

Procurement  Analyst.  Office  of  Policy. 
Department  of  Eneigy.  Office  of 
Procurement  and  Assistance 
Management.  Washington,  DC  20585, 
202  586-8246 

RIN:  1991-AA97 


1309.  DEAR:  FINANCIAL 
MANAGEMENT  CLAUSES 

Legal  Authority:  42  USC  7254;  40  USC 

48G(c) 

CFR  Citation:  48  CFR  970 

Legal  Deadlir)a:  None 

At>Stract  The  existing  regulation  will 
be  revised  to  provide  uniform  guidance 
to  management  and  operating 
contractors  on  required  financial 
management  contract  clauses. 


Timetable: 


Action 


Data 


FR  Cite 


NPRM  00/00/00 

Small  Entitles  Affected:  None 

Government  Leveis  A.fected:  None 

Procurement  This  is  a  procurement- 
reldted  action  for  wh  ich  Ihero  is  no 
statutory  reqairemen*.  There  is  no 
paperwork  burden  associated  with  tills 
action. 

Agency  Cerrtact  Michael  L.  Righl. 

Procan-ment  Analyst.  Depar:niant  of 
Energy,  Office  of  Procurement  and 
As.sibtance  Management.  100 J 
Independence  Avenua  SW.. 
Wash  I nj;* (.11.  DC  20585.  232  586-8175 

RIN;  1M«)1-AB02 

1310.  LEGISLATIVE  LCE3YING  COST 
PROHIBITION 

Legal  Authority:  42  USC  72.'">6A 

CFR  Citation:  4ii  CI  R  970 

Legal  Deadline:  None 

Abstract  The  existing  Department  of 
Energy  Acquisition  Regulation  will  be 
amended  to  preclude  any 
misunderstandings  between  the 
Department  and  its  contractors 
regarding  the  allowability  of  costs 
related  to  legislative  lobbying. 

Timetat>la: 


Action 


FRCNa 


NPRM  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  privvirMiient- 
n-lated  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Michel  L.  Righi. 

Procurement  Analyst  (HR-521.1). 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence  Ave. 
SW..  Washington.  DC  20585.  202  586- 
8175 

RIN:  1991-AB08 

1311.  DEAR:  EXTEND-COMPETE 
REVISIONS 

Legal  Authority:  42  USC  7254 

CFR  Citation:  48  CTR  970 

Legal  DaadUna:  None 


Abstract:  Revise  policy  to  place  greater 
emphasis  on  competition  for 
management  and  operating  contracts 
and  to  require  that  contracts  be 
competed  at  least  once  every  10  y^ars. 
absent  extraordinary  circumstances. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00-'94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
nction. 

Agency  Contact  Richard  Langstoa. 

Procurement  Analyst  (I':R-521.1), 
Department  of  Energy.  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence  Ave 
SW..  Washington,  DC  20585.  202  586- 
8247 

RIN:  1991-AB09 

1312.  INDEPENDENT  RESEARCH  AND 
DEVELOPMENT/BID  AND  PROPOSAL 
COSTS  AND  TRAVEL  COST 
GUIDEUNES 

Legal  Authority:  42  USC  7254;  40  USC 
486(c) 


CFR  Citation:  48  CFR  915;  48  CFR  931: 
48  CFR  942;  48  CFR  .951;  48  CFR  952; 
48  CFR  970 

Legal  Deadline:  None 

Abstract  The  action  would  make 
amendments  to  the  Department  of 
Energy  Acquisition  Regulation  to 
provide  guidance  to  contractors 
regarding  the  allowability  of 
independent  research  and 
development/bid  and  proposal  and 
travel  costs.  It  results  from  the 
recodification  of  cost  accounting 
standards  into  Title  48  of  the  Code  of 
Federal  Regulations. 

Timetak>le: 


Action 


Date 


FR  Cite 


NPRM 


11. '00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Terrence  D. 
Sheppard.  Procurement  Analyst, 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence 


DEPARTMENT  OF  ENERGY  (DOE) 

Office  of  Procurement  and  Assistance  Management  (PR) 


1314.  DEAR: 
REVISIONS 


PATENT  POLICY 


Legal  Authority:  42  USC  2011  et  seq. 
The  Atomic  Energy  Act  of  1954;  42 
use  5901  et  seq.  Fed.  Nonnuclear 
Energy  R&D  Act  of  1974;  42  USC  7101 
et  seq.  The  DOE  Organization  Act 

CFR  Citation:  48  CFR  927;  48  CFR  952: 
48  CFR  970 

"Cegal  Deadline:  None 

Abstract  The  Department  of  Energy 
Acquisition  Regulation  (DEAR), 
promulgated  March  29.  1984,  at  49  FR 
11922.  supplements  and  implements 
the  Federal  Acquisition  Regulation.  A 
more  recent  Federal  Acquisition 
Circular  was  issued  to  establish  a  FAR 
part  27  concerning  patents.  It  will  bo 
necessary  to  amend  the  DEAR  to 
supplement  and  implement  the  FAR 
and  to  explain  how  DOE  patent  policy 


will  differ  due  to  our  statutory 
requirements. 

Timetable: 


Action 


Data 


FR  Cita 


Ave..SW.  Washington.  DC  20585.  202 
586-8174 

RIN:  1991-AB12 


1313.  a  REVISION  TO  A-102  COMMON 
RULE  TO  RAISE  THRESHOLD  FOR 
SIMPLIFIED  SMALL  PURCHASES 
UNDER  GRANTS 

Legal  Authority:  42  USC  7254 

CFR  Citation:  10  CFR  600.436 

Legal  Deadline:  None 

Abstract  Proposed  amendment  to  the 
common  grant  rules  for  State  and  local 
Governments,  to  increase  the  small 
purchase  threshold  under  grants  to 
$100,000. 

Timetable: 


Action 


Date 


FR  Ctte 


NPRM 
Final  Action 


11/0a'94 

06/00/95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local.  Trib>al 

Agency  Contact  Cherlyn  Seckinger. 

Procurement  Analyst.  Department  of 
Energy.  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Avenue  SW.. 
Washington.  DC  20585.  202  586-8192 

RIN:  1991-AB15 


Final  Rule  Stage 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


03/29/94    59  FR  14593 
05/31/94 


10/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Robert  M.  Webb. 

Procurement  Analyst,  Department  of 
Energy.  Office  of  F*rocurement  and 
Assistance  Management.  1000 


Independence  Ave.  SW.,  Washington. 
DC  20585.  202  586-8264 

RIN:  1991-AA23 


1315.  NEW  RESTRICTIONS  ON 
LOBBYING  (COMMON  RULE) 

Legal  Authority:  PL  101-121.  sec  319 

CFR  Citation:  10  CFR  1036 

Legal  Deadlir>e:  None 

Abstract  The  Department  vdll  join  28 
other  Executive  agencies  in  issuing  a 
final  common  rule  for  the  purpose  of 
implementing  new  statutory 
prohibitions  and  disclosure 
requirements  with  regard  to  certain 
influencing  activities. 

Tin>e(able: 


Action 


Date 


FR  on* 


CMS  Interim  Fmai 
Guidance 


^2I20feQ    54FR52306 


UMI 
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DOE— PR 


Final  Rule  Stage 


Action 


0M»  FR  Ctii 


02/26/90    55  FR  6736 
06/15/90    55  FR  24540 

01/15«2    57  FR  1772 


Interim  Final  Ruto 
Further  0MB 

Qoktance 
Further  0MB 

Guidance 
Next  Action  Undetermined 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  State. 
Local 

Agency  Contact:  Howard  K.  Mitchell. 

Procurement  Analyst.  Department  of 
Energy.  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Ave.  SVV.,  Washington. 
DC  20585,  202  586-8190 

RIN:  1991-AA64 

1316.  ACQUISITION  OF  FEDERAL 
INFORMATION  RESOURCES  BY 
CONTRACT 

Legal  Authority:  40  USC  486(c):  42 
use  7101 

CFR  Citation:  48  CFR  939;  48  CFR 
970.39 

Legal  Deadline:  None 

Abstract:  Provides  procedures 
governing  acquisition  of  Federal 
information  processing  resources  by 
contract. 

Timetable: 


Action 


FR  ate 


NPRM  12A)2«3    58  FR  63556 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  K.  Smith.  Policy 
Analyst.  Department  of  Energy.  Office 
of  Procurement  and  Assistance 
Management,  1000  Independence  Ave. 
SW..  Washington,  DC  20585.  202  586- 
8189 

RIN:  1991-AA81 

1317.  AMENDMENT  TO  WORKPLACE 
SUBSTANCE  ABUSE  PROGRAMS  AT 
DOE  SITES 

Legal  AuttH>rity:  42  USC  2012  et  soq. 
Atomic  Enrrgy  Act  of  1954 

CFR  Citation:  lO  CFR  707 

Legal  Deadline:  None 


Abstract  This  action  will  amend  the 
Department's  rule  governing  the  use  of 
illegal  drugs  at  DOE  sites  to  ensure  that 
substance  abuse  programs  include 
provisions  that  also  address  misuse  and 
abuse  of  alcohol.  DOE  expects  to 
mitigate  the  potential  for  harm  to  the 
environment  and  to  the  public  health 
and  safety  at  DOE  sites  by  contractor 
employees  and  other  individuals 
performing  health  or  safety  sensitive 
functions.  Cost  incurred  will  affect 
primarily  cost  reimbursement  type 
contracts  for  managing,  operating, 
constructing,  and  servicing  DOE 
facilities  and  certain  other  on-site 
contractors  and  subcontractors. 

Timetable: 


Action 


Dale         FR  one 


07/22/92    57  FR  32664 
09/21/92    57  FR  32664 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  11/30/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Juanita  E.  Smith. 

Special  Assistant.  Substance  Abuse. 

HR-524.  Department  of  Energy.  Office 

of  Procurement  and  Assistance 

Management,  1000  Independence  Ave. 

SW..  Washington.  IX:  20585.  202  586- 

9033 

* 

RIN:  19gi-AA90 

1318.  DEAR:  PROJECT  CONTROL 
SYSTEM 

Legal  Authority:  42  USC  7254:  40  USC 
486(c) 

CFR  Citation:  48  CFR  952.212-73:  48 
CFR  970 

Legal  Deadline:  None 

Abstract  Amend  the  Department  of 
Energy  Acquisition  Regulation  (DEAR) 
to  require  selected  contractors 
performing  project  work  to  have  project 
control  system  in  place  which  meets 
the  requirements  set  forth  in  DOE 
Notice  4700.5,  Project  Control  System 
Cuidclincs. 


Timetable: 

Action 

Data          FR  Che 

NPRM 
Final  Action 

02/08/94    59  FR  5751 
10AXV94 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Kevin  M.  Smith. 

Procurement  Analyst.  HR-521, 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence  Ave. 
SW..  Washington.  DC  20585.  202  586- 
8189 

RIN:  1991-AA93 

1319.  DEAR:  ORGANIZATIONAL 
CONFLICTS  OF  INTEREST 

Legal  Authority:  42  USC  7254;  40  USC 
486(c) 

CFR  Citation:  48  CFR  909.57 

Legal  Deadline:  None 

Abstract:  Regulation  is  to  clarify 
certain  aspects  of  existing  regulations 
covering  organizational  conflicts  of 
interest  in  the  award  of  contracts  and 
subcontracts. 

Timetable: 


Action 


Data         FR  Cita 


NPRM 
Final  ActKXi 


07/16/93 
10/00/94 


58  FR  38340 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Robert  M.  Webb. 

Procurement  Analyst.  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Avenue  SW., 
Washington,  DC  20585.  202  586-8264 

RIN:  1991-AA95 

1320.  DEAR:  INTERAGENCY 
AGREEMENTS 

Legal  Authority:  42  USC  7254;  40  USC 
486(c) 

CFR  Citation:  48  CFR  917.5 

Legal  Deadline:  None 

Abstract  DOE  originally  proposed 
substantial  revisions  to  the  text  of  48 
CFR  subpart  917.5  (59  FR  36918.  July 
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Final  Rule  Stage 


9.  1993).  As  a  resuh  of  the  comments 
received  and  DOE's  own  further  review 
under  Executive  Order  12861. 
"Elimination  of  One-Half  of  Executive 
Branch  Internal  Regulations."  and 
Executive  Order  12866.  "Regulatory 
Planning  and  Review."  DOE  has 
decided  to  cancel  the  proposed  rule.  At 
RIN  1991-AB16.  DOE  is  cancelling  the 
entirety  of  the  existing  regulation. 

Timetable; 

Action  Date  FR  Cite 


NPRM 
Final  Action 


07/09/93    58  FR  36918 
10/00/94 


Small  Enttttes  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Richard  Langston. 
Proctirement  Analyst.  Department  of 
Energy.  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Ave,  Washington.  DC 
20585.  202  56»-8247 

RIN:  1991-AA98 

1321.  DEAR:  RECOVERED/RECYCLED 
MATERIALS 

Legal  Authority:  42  USC  7254;  42  USC 
486(c);  42  USC  6962 

CFR  Citation:  48  CFR  923;  48  CFR  970 

Legal  DeadWwe:  None 

Abstract  This  rule  is  to  amend  the 
Department  of  Energy  Acquisition 
Regulation  to  provide  for  the  use  of 
products  that  contain 
recovered/recycled  materials. 

Timetable: 


Action 


Date 


FR  cn» 


Interim  Final  Ftule        1 1/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  P.  Devers  Weaver. 

Procurement  Policy  Division, 
Etepartment  of  Energy.  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence  Ave 


SW..  Washington.  DC  20585.  202  586- 
8250 

RIN:  1991-AB05 

1322.  PROCUREMENT  SET  ASIDES 
FOR  SMALL  BUSINESS  AND  OTHERS 

Legal  Authority:  PL  102-486.  sec  3021 
The  Energy  Policy  Act  of  1992 

CFR  Citation:  48  CFR  926:  48  CFR  952; 
48  CFR  970 

Legal  Deadline:  None 

Abstract  To  provide  procedures  to 
allow  EXDE  to  accomplish  goals 
described  in  Section  3021  of  the  Energy 
Policy  Act  of  1992  for  set  aside  award 
preferences  for  (1)  small  and 
disadvantaged  business,  (2)  historically 
black  colleges  and  universities,  and  (3) 
colleges  and  universities  with  20%  or 
more  Hispanics  or  Native  American 
students. 

TimetalMe: 


AcHon 


Data 


PR  Cito 


NPRM  07/11/94    59  FR  35294 

Final  Action  01/00/96 

SmaN  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Procurement  Tliis  is  a  procurement- 
related  action  fcM'  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Robert  M.  WeU>. 

Procurement  Analyst  (HR-521. 1).* 
Department  of  Energy.  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence  Ave 
SW.,  Washington.  DC  20585.  202  586- 
8264 

RIN:  1991-ABll 

1323.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  WITH 
EDUCATIONAL  INSTRVHONS, 
HOSPITALS,  AND  OTHER  NONPROFIT 
INSTITUTIONS 

Legal  Authority:  42  USC  7254;  42  USC 
7256, 

CFR  Citation:  10  CFR  600 

Legal  Deadline:  None 

At)stract  This  rulemaking  will  modify 
the  provisions  in  10  CFR  600  dealing 
with  educational  institutions,  hospitals 
and  other  nonprofit  organizations  to 
reflect  changes  made  to  the  recently 
revised  OMB  Circular  A-110. 


Timetable: 


Action 


Date 


FR 


interim  Final  Rule        10/00/94 
Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Cherrie  Seckinger, 

Procurement  Analyst.  Departmmit  (rf 
Energy.  Office  of  Procurement  and 
Assistar>ce  Managornent.  1000 
Indepmdence  Ave.  SW..  Washington 
DC  20585.  202  586-8192 

RIN:  1991-AB13 


1324.  LIMn-S  ON  PARTICIPATION  M 
CERTAIN  DOE  RESEARCH  AND 
DEVELOPMENT  PROGRAMS 

Legal  Authority:  42  USC  13525  Energy 
Policy  Act  of  1992,  sec  2306 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

At)8tract  To  develop  guidelines  to 
implement  section  2306  of  the  Eneig)' 
Policy  Act  of  1992.  Section  2306 
imposes  eligibilify  requirements  for 
financial  assistance  awards  under  titles 
XX  through  XXHI  of  the  Act. 

Timetable: 


Action 


Date  FR  CM* 


Interim  Final  Rule        11A)0/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Procurement  Ttis  is  a  prociirement- 
related  action  for  which  there  is  no 
statutory  requirement.  The  agency  has 
not  yet  determined  whether  there  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Robert  C  Mariay. 

Director.  Office  of  Technology  Policy. 
(Pb-€2),  Department  of  Energy. 
Departmental  and  Others.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585,  202  586-3900 

RIN:  1991-AB14 

1325.  e  DEAR:  MTERA6ENCY 
ACQUISITION  UNDER  THE  ECONOMY 
ACT 

Legal  Authority:  42  USC  7254;  40  USC 
486(c) 

CFR  Citation:  48  CFR  917.5 

Legal  Deadline:  None 

Abstract  DOE  is  removing  48  CFR 
subpart  917.5  from  the  Code  of  Federal 
Regulations.  Please  see  RIN  1991-AA98. 


UMI 
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UMI 
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Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  Ota 


Final  Action  10/00/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected: 
Undetermined 


Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Additional  Information:  This  action  is 
procedural  in  nature  and  does  not  raise 
any  substantive  issues.  Thus,  DOE  did 
not  request  public  comment. 


Agency  Contact  Richard  Langston, 

Pnxnirement  Analyst.  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  202  586-8247 

RIN:  1991-AB16 


DEPARTMENT  OF  ENERGY  (DOE) 

Office  of  Procurement  and  Assistance  Managenf)ent  (PR) 


1326.  DEAR:  MISCELLANEOUS 
CHANGES  ON  ACQUISITION  OF 
PERSONAL  PROPERTY 

Legal  Authority:  42  USC  7254 

CFR  Citation:  48  CFR  908;  48  CFR  970; 
48  CFR  945 

Legal  Deadline:  None 

Abstract:  To  provide  additional,  and  to 
revise  current,  policy  guidance  in  the 
Department  of  Energy  Acquisition 
Regulation  (DEAR)  on  the  acquisition 
of  per* ojial  property. 

Timetable: 


Action 


Duf 


FR  en* 


Wittidrawn  08/19/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Robert  Wilson, 

Supply  Management  Representative, 
Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management.  1000  Independence  Ave. 
SW..  Washington,  DC  20585.  202  586- 
8260 

RIN:  1991-AA32 


1327.  PERSONNEL  APPENDICES  AND 
EMPLOYEE  RELOCATION  UNDER 
MANAGEMENT  AND  OPERATING 
CONTRACTS 

Legal  Authority:  42  USC  7254 

CFR  Citation:  48  CFR  970  to  3101;  48 
CFR  970  to  3102 

Legal  Deadline:  None 

Abstract  The  rulemaking  will  (1) 
establish  one  basic  method  ~  the 
personnel  appendix  -  for  recording 
advance  understandings  on  personnel 


Action 


Date 


FR  OK* 


WittKlrawn 


08/19/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  John  J.  Edmondson. 
Director.  Office  of  Contractor  Human 
Resource  Mgmt.,  Department  of  Energy. 
Office  of  Procurement  and  As.si.stance 
Management,  Room  4H-023,  1000 
Independence  Ave.  SW..  Washington, 
DC  20585.  202  586-9008 

RIN:  1991-AA80 

132&  DEAR:  MAO  WORK 
AUTHORIZATION  AND  CONTROL 
SYSTEM 

Legal  Authority:  42  USC  7254:  40  USC 

486(c) 

CFR  Citation:  48  CFR  970.10;  48  CFR 
970.52 

Legal  Deadline:  None 


Completed  Actions 


costs,  (2)  clarify  that  only  those 
personnel  policies  and  associated  costs 
which  are  set  forth  in  the  personnel 
appendix  are  reimbursable  under  the 
contract.  (3)  make  allowable  contractors 
dependent  care  programs  which  meet 
DOE  criteria  and  the  contractor's      a 
workforce  needs,  (4)  allow 
reimbursement  to  contractor  employees 
for  tax  liabilities  incurred  as  a  result 
of  relocating  at  DOE  direction,  and  (5) 
clarify  provisions  on  allowable 
contractor  pension  costs  and  describe 
the  Department's  contractor  pension 
funding  policy.  The  rule  will  enhance 
control  over  contractor  personnel 
relocation  costs. 

Timetable: 


At)stract:  Amend  the  DEAR  to  require 
management  and  operating  contracts  to 
utilize  an  improved  contract  work 
authorization  and  control  system. 

Timetable: 


Action 


Date 


FR  Ctte 


Withdrawn 


08/19/94 


Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Richard  B.  Langston, 

Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management,  1000 
Independence  Ave.  SW..  Washington. 
DC  20585.  202  586-8247 

RIN:  1991-AA91 

1329.  DEAR:  OWNERSHIP  OF 
RECORDS 

Legal  Authority:  42  USC  7254;  40  USC 

486(c) 

CFR  Citation:  48  CFR  970 

Legal  Deadline:  None 

AtMtract  This  amendment  would 
allow  ownership  of  certain  records  to 
vest  in  DOE  management  and  operating 
contractors,  even  though  produced  at 
Government  expense  provided  the 
contract  contains  terms  ensuring  the 
Government's  right  to  audit,  use.  and 
copy  such  records. 

Timetable: 


Action 


Data 


FR  Cite 


Withdrawn  08/19/94 

Small  Entities  Affected:  Nono 
Government  Levels  Affected:  Nono 
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DOE— PR 


Completed  Actions 


Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  Richard  B.  Langston. 

Procurement  Analyst.  Department  of 
Energy.  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Ave.  SW..  Washington. 
DC  20585.  202  586-8247 

RIN:  1991-AA96 

1330.  SEISMIC  SAFETY  STANDARDS 

Legal  Authority:  42  USC  7254;  42  USC 
7256;  EO  12699 

CFR  Citation:  lO  CFR  600 

Legal  Deadline:  None 

Atwtract  This  proposed  rulemaking 
brings  the  Financial  Assistance  Rules 
into  compliance  with  Executive  Order 
12699  of  January  5.  1990.  Seismic 
Safety  of  Federal  and  Federally 
Assisted  or  Regulated  New  Building 
Construction. 

Timetable: 


paperwork  burden  associated  with  this 
action. 

Agency  Contact  Cherrie  Seckinger, 

Procurement  Analyst,  Department  of 
Energy,  Office  of  Procurement  and 
Assistance  Management.  1000 
Independence  Avenue  SW., 
Washington.  DC  20585.  202  586-8192 
RIN:  1991-AB03 

1331.  DEAR:  UPDATED  COVERAGE 

Legal  Authority:  42  USC  7254;  40  USC 
486(c) 

CFR  Citation:  48  CFR  904;  48  CFR  917; 
48  CFR  936;  48  CFR  943;  48  CFR  952; 
48  CFR  970 

Legal  Deadline:  None 

Abstract  The  existing  regulation  will 
be  updated  to  delete  obsolete  coverage 
and  to  clarify  existing  guidance. 
Timetable: 


Independence  Avenue  SW.. 
Washington.  DC  20585,  202  586-8189 

RIN:  1991-AB04 

1332.  REVIEW  OF  CONTRACTORS- 
PURCHASING  SYSTEMS 

Legal  Authority:  42  USC  7254;  40  USC 

486(c) 

CFR  Citation:  48  CFR  944;  48  CFR  970 

Legal  Deadline:  None 

Abstract  The  DEAR  will  be  revised  to 
pixjvide  changed  coverage  on 
contractors'  purchasing  systems  reviews 
and  new  coverage  on  self  assessment 
reviews  of  management  and  operating 
contractor  purchasing  systems. 

Timetable: 


Action 


Date 


FR  ate 


WittKlrawn 


08/19/94 


Action 


Date 


FR  ate 


Action 


Date 


FR  one 


NPRM  11/30/93    58  FR  63123 

Final  Action  04/19/94    59  FR  18473 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local.  Federal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  require.ment.  There  is  no 


NPRM  12/02/93    58  FR  63553 

Final  Action  05/1 1/94    59  FR  24357 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Kevin  M.  Smith. 

Procurement  Analyst,  E)epartment  of 
Energy.  Office  of  Procurement  and 
Assistance  Management,  1000 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact  P.  Devere  Weaver. 

Department  of  Energy,  Office  of 
Procurement  and  Assistance 
Management.  Procurement  Policy 
Division,  Washington.  DC  20585'  202 
586-8250 

RIN:  1991-AB07 


DEPARTMENT  OF  ENERGY  (DOE) 
Office  Of  General  Counsel  (OGC) 


Proposed  Rule  Stage 


1333.  PATENT  WAIVER  REGULATION 

Legal  Authority:  42  USC  2182;  42  USC 
5908;  PL  99-661 

CFR  Citation:  lO  CFR  784 

Legal  Deadline:  None 

Abstract  The  regulation  provides 
procedures  and  standards  for  obtaining 
a  waiver  of  the  Government's  rights  in 
inventions  made  under  DOE  research 
and  development  contracts  with 
entities  that  are  not  small  businesses 
or  nonprofit  institutions,  and  terms  and 
conditions  of  such  waivers.  Currently, 
DOE  waiver  policy  is  provided  in  DOE 
Procurement  Regulations  (41  CFR  9- 
9.109-6).  The  proposed  regulation 
places  DOE  patent  waiver  policy  in  a 


separate  regulation,  and  also  provides 
updates,  revisions  and  clarifications  to 
waiver  policy  as  contained  in  41  CFR 
9-9.109-6. 

Timetable: 


Action 


Date  FR  ate 


NPRM  06/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Robert  M.  Poteat. 

Acting  Assistant  General  for 


Technology.  Transfer  and  Intellectual 
Property.  Department  of  Energy.  Office 
of  General  Counsel,  1000  Independence 
Ave.  SW.,  Washington,  DC  20585,  202 
586-2802 

RIN:  1990-AA02 


1334.  PAYMENT  OF  TRAVEL 
EXPENSES  OF  PERSONS  WHO  ARE 
NOT  GOVERNMENT  EMPLOYEES 

Legal  Authority:  42  USC  7254 

CFR  Citation:  lO  CFR  1060 

Legal  Deadline:  None 

Abstract  The  regulation  needs  to  be 
revised  to  reflect  the  delegation  of 
authority  from  the  Office  of  Personnel 


UMI 
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DOE— OGC 


Proposed  Rule  Stage 


DOE-OGC 


Completed  Actions 


Management  to  pay  travel  expenses  of 
certain  job  applicants  in  traveling  to 
preempioyjnent  interviews  required  by 
the  Department. 

TimetabI*: 


Action 


Date 


FR  Ota 


NPRM 


01<'31.'95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agancy  Contact:  Susan  Beard.  Acting 
Deputy  Assistant  General  for  Standards 
of  Conduct.  Department  of  Energy, 
Office  of  General  Counsel.  1000 


Independence  Ave.  SW.,  Washington, 
DC  20585,  202  586-1522 

RIN:  1990-AA15 

1335.  CONDUCT  OF  EMPLOYEES 

Legal  Authority:  42  USC  7211  et  seq; 
PL  103-160.  sec  3161;  EG  12674 

CFR  Citation:  lo  CFR  1010;  5  CFR 
2635 

Legal  Deadline:  None 

Abstract  The  DOE  regulation  on 
conduct  of  employees  needs  to  be 
revised  to  reflect  the  issuance  of  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 
CFR  2635)  and  the  repeal  of  conflict- 


of-interest  provisions  formerly 
applicable  to  DOE  employees. 

Timetable: 


Action 


Data 


FR  CIta 


Counsel.  1000  Independence  Ave.  SW.. 
Washington,  DC  20585,  202  586-4792 

RIN:  1990-AA18 

IFR  Doc.  94-22296  Filed  1 J -10-94;  8:45  ami 
BILLING  CODE  e45<M)1-f 


NPRM  01/00/95    - 

Smalt  Entities  Affected:  Non«} 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Susan  Beard,  Acting 

Deputy  Assistant  General  Counsel  for 
Standards  of  Conduct,  Department  of 
Energy,  OfBce  of  General  Counsel,  1000 
Independence  Ave  SW..  Washington, 
DC  20585.  202  586-1522 

RIN:  1990-AA19 


DEPARTMENT  OF  ENERGY  (DOE) 
Office  Of  General  Counsel  (OGC) 


Completed  Actions 


1336.  FOREIGN  GIFTS  AND 
DECORATIONS 

Legal  Authority:  8  USC  7342;  41  CFR 
101-49.001-5 

CFR  Citation:  10  CFR  1050 

Legal  Deadline:  None 

Abstract:  The  DOE  regulations  need  to 
be  amended  to  reflect  the  increase  in 
the  dollar  amount  of  "minimal  value," 
as  determined  by  General  Ser\'ires 
Administration  (GSA)  regulation. 
Accordingly,  the  DOE  regulations  will 
reference  the  GSA  regulation.  Whether 
a  gift  is  of  "minimal  value"  is  a  factor 
in  \vhofhcr  the  regulations  apply. 

Timetable: 


Action 


Date 


FR  Ota 


Final  Action  08/31  '94 

Final  Action  Effeclive  C8'3l  94 


59  FR  44895 


Small  Entities  Affected:  N'one 

Government  Levels  Affected:  None 

Additional  Information:  Because  this 
matter  relates  to  agency  management  or 
personnel,  DOE  determined  that  general 
notice  of  proposed  rulemaking  was  not 
required. 

Agency  Contact:  Susan  Beard.  Acting 
Deputy  Assistant  General  Counsel  for 
Standards  of  Conduct,  Department  of 
Energy.  Ofnce  of  General  Counsel.  1000 
Independence  Ave.  SW.,  Washington, 
DC  20585,  202  586-1522 

RIN:  1<)9G-AA04 


1337.  PRODUCTION  OR  DISCLOSURE 
OF  MATERIAL  OR  INFORMATION  AND 
PROVISION  OF  AGENCY  WITNESSES 
IN  FEDERAL  AND  STATE 
PROCEEDINGS 

Legal  Authority:  42  USC  7254;  5  VSC 
301 

CFR  Citation:  lO  CFR  202 

Legal  Deadline:  None 

Abstract:  DOE  currently  has  a 
regulation  to  establish  an  agencywide 
procedure  for  processing  subpoenas 
and/or  requests  for  testimony  by  DOE 
officers  and  employees  or  requests  for 
DOE  records  in  litigation  in  which  the 
Department  is  not  a  party.  The  revised 
regulation  would  establish  nr  clarify 
policies,  practices,  responsibilities,  and 
procedures  to  provide  for  the  orderly 
and  efficient  handling  of  requests  while 
minimizing  the  disruption  cfofBcial 
agency  business. 

Timetable: 


1000  Independence  Ave.  SW., 
Washington,  DC  20585,  202  586-5678 

RIN:  1990-AA12 


1338.  DOE  PATENT  LICENSING 
REGULATIONS— AMENDMENT 

Legal  Authority:  35  USC  207 

CFR  Citation:  37  CFR  404;  10  CFR  781 

Legal  Deadline:  None 

Abstract:  The  proposed  regulation  is 
based  on  37  CFR  404,  Conmierce 
Department's  regulation  on  Licensing  of 
Government-Owned  Patents.  The 
proposed  regulation  would  amend  10 
CFR  781  to  reflect  current  DOE  patent, 
licensing  policies  and  procedures, 
terms,  and  conditions,  while  removing 
any  inconsistencies  with  statutory 
changes  since  1080. 

Timetable: 


Action 


Data 


FR  ate 


Withdrawn  -  This         07/12,'94 
discretionary  action 
has  beer,  canceled. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  This  rule  is 
procedural  in  nature  and  is  exempt 
from  notice  and  comment. 

Agency  Contact:  I.  Avrum  Fingeret, 

Deputy  Assistant  General  Counsel  for 
Special  Litigation  (GC-31).,  Department 
of  Energy,  Office  of  General  Counsel, 


Action 


Data 


FR  Cite 


Withdrawn  -  Date         07/01/94 
dependent  on 
issuance  of  Deot  of 
Commerce 
regulations 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Non^ 

Agency  Contact:  Robert  f.  Marchick, 

Patent  Counsel  (GC-62),  Assistant 
General  Counsel  for  Tech.  Transfer, 
Department  of  Energy,  Office  of  General 


1994 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

20  CFR  Ch.  lU 

21  CFR  Ct).  I 
42  CFR  Chs.  I-V 

45  CFR  Subtitle  A.  Chs.  II.  Ill,  and  XIII 

Unified  Agenda  of  Regulations 

AGENCY:  Office  of  the  Secretary,  HHS. 

ACnOM:  Publication  of  unified  agenda  of 
regulations. 

SUMMARY:  The  President's  September 
30,  1993,  Executive  order  (12866)  and 
the  Regulatory  Flexibility  Act  of  1980 
require  the  Department  to  publish  an 
agenda  of  significant  regulations  being 
developed  and  an  indication  of  those 
regulatory  actions  that  are  being 
analyzed  for  their  effect  on  small 
businesses.  The  Department  published 
its  last  agenda  on  April  25,  1994. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  inquiries  or  comments  related  to 
specific  regulations  listed  in  the  agenda. 


the  public  is  encouraged  to  contact  the 
appropriate  responsible  individual. 
Questions  or  comments  on  the  overall 
agenda  should  be  sent  to:  Ann  White. 
Regulations  Coordinator,  OfBce  of  the 
Secretary,  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue  SW.,  Washington,  DC  20201; 
telephone:  (202)  690-6824. 

SUPPI.EMENTARY  INFORMATION: 

Department  of  Health  and  Human 
Services  Regulatory  Plan 

For  this  edition  of  the  Elepartment  of 
Health  and  Human  Services'  regulatory 
agenda,  the  most  important  significant 
regulatory  actions  are  included  in  The 
■Regulatory  Plan,  which  appears  in  Part 
II  of  this  issue  of  the  Federal  Register. 
The  Regulatory  Plan  entries  are  listed  in 
the  Table  of  Contents  below  and  are 
denoted  by  a  bracketed  bold  reference, 
which  directs  the  reader  to  the 
appropriate  Sequence  Number  in  Part  II. 

Health  Care  Financing  Administration 

Please  note  that  many  of  the  Health 
Care  Financing  Administration  entries 
use  acronyms  and  public  law  citations 
that  refer  to  popular  titles  of  well- 
known  laws.  As  an  aid  to  readers,  we 


offer  the  following  cross-reference 
giiide- 

COBRA  '85— Consolidated  Omnibus 
Budget  Reconciliation  Act  of  1985  (Pb 
99-272). 

OBRA  '86— Omnibus  Budget 
Reconcihation  Act  of  1986  (PL  99-509). 

OBRA  '87— Omnibus  Budget 
Reconciliation  Act  of  1987  (PL  100-93). 

MCAA  '88 — Medicare  Catastrophic 
Coverage  Act  of  1988  (PL  100-360). 

FSA  '88— Family  Support  Act  of  1988 
(PL  100-485). 

CLIA  "88— Clinical  Laboratory 
Improvement  Amendments  of  1988  (PL 
100-578). 

TMRA  '88— Technical  and 
Miscellaneous  Revenue  Act  of  1988  (PL 
100-647). 

OBRA  '89— Omnibus  Budget 
Reconcihation  Act  of  1989  (PL  101-239). 

OBRA  90— Omnibus  Budget 
Reconciliation  Act  of  1990  (PL  101-508). 

OBRA  '93— Omnibus  Budget 
Reconciliation  Act  of  1993  (PL  103-66). 
lacquelyn  Y.  White, 

Deputy  Executive  Secretary  to  the 
Department. 


Office  of  the  Secretary — Proposed  l^ule  Stage 


Sequence 
Number 


1339 

1340 
1341 
1342 


Title 


NkwxJiscrimtnatlon  Requirements  (IrKluding  on  the  Basis  of  Sex  or  Religion)  App(icat)le  to  Blod<  Grants  and  Stand- 
ard Nondiscrimination  Procedures  App(icat)le  to  Certain  O&tor  Programs  

Civil  Money  Penalties  (CMPs)  for  Certain  Hospital  Physician  Incentive  Plans „„ 

Civil  Money  Penalties  (CMPs)  for  Certain  Practices  Relating  to  Medicare  Supplemental  Policies  

Amervjment  to  Grants  Managemer^t  Common  Rule  To  Raise  Threshold  foe  SimpWied  Small  Purchases  


Regutatton 
Identifier 
Number 


0991-AA02 
0991-AA45 
0991-AA53 
0991-AA77 


Office  of  the  Secretary— Final  Rule  Stage 


Sequence 
Number 


1343 
1344 
1345 
1346 
1347 
1346 
1349 
1350 
1351 


Title 


Civil  Money  Penalties  and  Exclusions  for  Assistants  at  Cataract  Surgery 

Block  Grant  Programs  

Uniform  Administrative  Requirements  tor  Grarrts  and  Cooperative  Agreemerrts  

CivH  Money  Penalties  for  Physician  Ownership  of  and  Referral  to  Certain  Health  Care  Entities 

Additional  Safe  Hartxx  Provisions  Under  the  Anti-Kickback  Statute 

Safe  Harbors  for  Protecting  Health  Plans 

Governmentwide  Guidance  tor  New  Restrfctiorts  on  Lobbyir>g;  Interim  Final  Guidarwe  

Revisions  to  the  PRO  Sanctions  Process 

Clarification  of  the  OIG  Safe  Harbor  AntMOckback  Provistons  


Regutatton 

kJentifier 
Nurrtoer 


0991-AA37 
0991-AA55 
0991-AA56 
0991-AA65 
09gi-AA66 
09gi-AA69 
0991-AA70 
0991-AA73 
0991-AA74 


Seqjence 
Nu.Tiber 


1352 


Sequence 
Number 


1353 


Sequence 
Number 


1354 

1355 

1356 

1357 

1358 

1359 

1360 
1361 

1362 

1363 

1364 

1365 

1366 

1367 
1368 

1369 
1370 
1371 
1372 
1373 

1374 

1375 

1376 
1377 

1378 


Office  of  the  Secretary— Completed  Actions 


Title 


Civil  Money  Penalties  and  Intemiediate  Sanctions  for  HMOs  and  Competitive  Medical  Plans 


Regulation 
Identifier 
Number 


0991-AA44 


Departmental  Management — Final  Rule  Stage 


Title 


Implementation  of  the  Equal  Access  to  Justice  Act  in  Agency  Proceedings 


Regulation 
Identifier 
Numtier 


0990-AA02 


Social  Security  Administration — Proposed  Rule  Stage 


Title 


Old-Age.  Survivors,  and  Disability  Insurance  and  Supplemental  Security  Income  Programs;  Adjustments  in  SSI 
Benefits  on  Account  of  Retroactive  Benefits  Under  TItie  II  (061 P)  

CMd-Age,  Sunwors,  and  Disability  Insurance  and  Supplemental  Security  IncorDe  Programs;  Evaluation  Guides  for 
Determining  Sutjstantial  Gainful  Activity  (SGA)  (147P)  

Old-Age,  Survivors,  and  Disability  Insurance  Program;  Nonpayment  of  Benefits  to  Prisoners.  Vocattonal  Rehat>ilita- 
tion  Exception  (166P)  „ 

Okj-Age.  Survivors  and  Disability  Insurance  and  Supplemental  Security  Income  Programs;  Vocational  Factors 
Regulations  Restructuring  arxJ  Ctariftoation  (207P) 

Old-Age,  Survivors,  and  Disability  Insurance  and  Supplemental  Security  Income  Programs;  Interim  Disability  Bene- 
fits (215P)  

OkJ-Age.  Survivors,  and  Disatulity  Insurance  and  Supplemental  Security  Income  Programs;  Appeals  Council  Notice 
Requirements  (235P) 

Supplennental  Security  Income  Program;  Augmented  Benefits  (271 P) 

OW-Age.  Survivors,  and  Disat>ility  Insurance  and  Supplemental  Security  Income  for  the  Aged,  Blind,  and  Disabled; 
Fees  for  Representation  of  Claimants  (296P)  

OASDI  and  SSI  for  ttie  Aged.  Blind  and  Disal)led;  Continuation  of  Benefits  on  Account  of  Participation  in  a  Non- 
State  VR  Program  (299P) 

Supplemental  Security  Income  for  the  Aged.  Blind,  and  Disabled;  Exclusion  From  Income  and  Resources  of  Vic- 
tims' Compensation  Payments  and  State  Relocatton  Assistance  (311F0 

Supplemental  Security  Income  for  the  Aged.  Blind,  and  .Disat)led;  Reimbursement  for  VR  Services  Furnished  Dur- 
ing Certain  Months  of  Non-payment  (31 5P) 

Code  of  Conduct  for  Administi-ative  Law  Judges  and  Adniintstrative  Appeals  Judges  of  the  Social  Security  Admin- 
isti-ation  (341 P) 

Election  of  Benefits  Based  on  Age  by  Disabled  Widow.  Widower,  and  Surviving  Divorced  Spouse  Beneficiaries 
(343P) 

Against  Equity  and  Good  Conscience  (348P) 

OkJ-Age.  Survivors,  and  Disability  Insurance  Program;  Revised  Medical  Criteria  for  Determination  of  Disat)Hity; 
Hemic  and  Lymphatic  System,  and  Malignant  Neoplastic  Diseases  (399P)  (Reg  Plan  Seq.  No.  33) 

Procedures  for  Handling  Earnings  Reports  (41 8F) „ „ 

Conduct  of  Representatives  Under  Titie  II  or  Title  XVI  (431 P)  „.: 

Statement  of  Earnings  arxJ  Benefit  Estimate  (415P) .: 

Fees  for  Federal  Administi^ation  of  State  Supplementary  Payments  in  the  SSI  Program  (376P)  

Who  May  Protect  a  Potential  Claimant's  Filing  Date  or  Application  for  Supplemental  Security  Irxxxne  Benefits 
(408P) , 

Reliable  Information  Which  is  Currently  Available  for  Determining  Benefit  ArrxHjnts  in  the  Supplemental  Security  In- 
come Program  (NEWMAN)  (434P) 

Revised  Medical  Criteria  for  Detenninatton  of  DisatMlity,  Endocrine  System  and  Ot>esity  and  Related  Criteria 
(436P)  (Reg  Plan  Seq.  No.  34)  „ 

Revised  Medical  Criteria  for  Determination  of  Disability,  Growth  Impairments  (444P)  (Reg  Ptan  Seq.  No.  35) 

Valuation  of  Certain  In-Kind  Support  and  Maintenance  (ISM)  Where  There  is  a  Cost-of-Living  Adjustment  in  SSI 
Benefits  (454P)  

Relationship/Coverage  Actions  Note  Initial  Determinations/SSI  Corrections  (455P)  


Regulation 
Identifier 
Number 


0960-AB38 

0960-AB73 

0960-AC16 

0960-AC61 

0960-AC76 

0960-AC93 
0960-AD07 

0960-A023 

0960-AD26 

0960-AD36 

0960-AD39 

0960-AD54 

0960-AD56 
0960-AD62 

0960-AD67 
0960-A070 
0960-AD73 
0960-AD74 
0960-AD75 

0960-AD76 

0960-AD77 

0960-AD78 
0960-AD80 

0960-AD82 
0960-AD83 


UMI 
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UMI 


Social  Security  Administration— Proposed  Rule  Stage  (Continued) 


Sequence 

Number 


1379 

1380 

1381 

1382 

1383 
1384 
1385 


Title 


Prevention  of  Ativerse  Ettects  on  EltgWHty  and  Benefit  Amount  When  Spouse  or  Parent  Absent  Due  to  Active  Mili- 
tary Service  (462P) 

Extension  of  Time  Period  for  Not  CounUng  as  Resources.  Funds  Received  for  Repair  or  Replacement  of  Damaged 
or  Destroyed  Excluded  Resources  in  the  SSI  Program  (486P)  

Federal  OASDI  and  SSI  for  the  Aged.  Blind,  and  Disabled;  Signature  Requirements  for  State  Agency  Medical  and 
Psychological  Consultants  in  Disability  Determinations  (455P)  

Federal  Cid-Afje.  Sur;,ivors.  and  Disability  Insurance  and  Supplemental  Security  Income,  Acceptable  Medical 
Sources  (469P)  

Old-Age,  Survivors,  and  Disability  Insurance  Program;  Contributions  for  Support  (475P)  !.!.!I.".l"."!!!! 

Computation  ol  SSl  Benefits  for  the  First  Three  Months  of  Payment  (476P)  .."'""'"Z'"""^"'"' 

Definition  of  "Largest  Benefrt  AmounT  for  Purposes  of  Determining  the  Earnings  Record  on  Which  a  Person  Who 
Is  Simultaneously  Entitled  to  Child's  Insurance  Bene'its  (431 P) 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Social  Security  Administration— Final  Rule  Stage 


Sequence 
Number 


1386 

1387 

1388 

1389 

1390 

13S1 

13S2 

1393 
1394 

1395 

1396 

1397 

1398 

1399 
1400 

1401 
1402 

14C3 
1404 
1405 
1406 
1407 


Title 


J_ 


Supplemental  Security  Income  Program;  Suspensions,  Terminations,  and  Advance  Notice  of  Adverse  Determina- 
tions (031F)  

Old-Age.  SurvTvors,  arxJ  Disability  Insurance  Program;  Revised  Medical  Criteria  lor  Determination  of  Dteiii^itY- 
Musculoskeletal  System  (143F)  (Reg  Plan  Seq.  No.  36)  

Old-Age.  Survivors,  and  Disability  Insurance  and  Supplemental  Security  Income  Prograrii;"co»niri^  Payrrient  of 
Benefits  to  Persons  in  Vocational  Rehatjililation  Progranrts  (131F)  

Supplemental  Security  Income  Program;  Proceeds  of  a  Loan.  Payrnerit  of  ^io'  Rata  Sha^e  of  Hoi^hiiw 
Expenses  (180F) -_ _  ^       ^ 

Old-Age.  Survivors,  and  Disability  Insurance  Program;  AJppiicability  of  Goveinwrtent  Pereion  to^^^ 
ployees  (188F)  

Supplemental  Security  Income  Program;  Continuation  ol  Full  Benefit  Standard  for  Certain  f'ersonsTerr^rarifvi^ 
stitutionalized  (198F) t^       / 

Old-Age.  Sun/ivors.  and  Disability  Insurance  Program;  Medical  Criteria  for  Evaluating  Mental  oiswders  for  Adults 

(222F)  (Reg  Plan  Seq.  No.  37)  

Supplemental  Secunty  Income  Program;  Treatment  ol  Augmented  Veterans'  Benefits  {2Z^^  Z....~ 

Supplemental  Security  Income  Program;  Waiver  of  SSI  Rule  for  Deeming  to  Children  the  Inconi^  aixi  Resouices 

of  Their  Parents  for  Certain  Disabled  Children  (252F)  

SSI  Program;  Reduction  in  Time  When  Income  and  Resources  of  Separated  Couples  Must  Be  Treated  as  JcKfitty 

Availat>le  for  Purposes  of  SSI  Eligibility  and  Benefits  (254F)  

Old-Age.  Sun/ivors.  and  Disability  Insurance  and  Supplemental  Security  Income  for  the  Agedi  Btinii  arid^^i^^ 

Updating  Nomenclature  (264F)  ^ 

Old-Age.  Survivors,  and  Disability  Insurance  and  Supplemental  Security  Income  lor  the  Ag^,  Blinii  and  Dis^^ 

Representative  Payee  Reforms  (295F)  (Reg  Plan  Seq.  No.  38) 

Organization  and  Procedures;  Procedures  ol  the  Office  of  Hearings  and  Aii|)^s;'Aut'h<)rit^"ofAi3i)^is  Officer 

Deny  a  Request  tor  Appeals  Council  Review  (334F)  

OASDI  and  SSI;  Testing  Modificatkwis  to  the  Disability  Detemiination  Procedures  (359F)  (Reg  Plan  Seq.  No.  39) 
Reliable  Information  Which  Is  Currently  Available  for  Detenrtning  Benefit  Amounts  in  th.e  Supplemental  SecuriW 

Income  Program  (382F) ' 

Compensation  ot  Qualified  Organizations  Serving  as  Representative  Payees  Under  Title  II  arid  Title  Xvi(423F) 

Federal  OASDI  and  SSI;  Computing  Benefit  Amounts,  Disposing  of  Underpayments.  Resolving  Overpayments 

and  Payment  Restriction  (428F) 

Federal  OW-Age.  Suoflvors.  and  Disabtfity  Insurance;  Evidence  Required  to  Presume  a  Person  Is  Dead  (443F)  ". 
Temporary  Inaease  in  Sponsorship  Period  for  Aliens  Under  the  SSI  Program  (457F) 

Replacement  of  Lost.  Damaged  or  Stolen  Excluded  Resources  (Hurricane  Andrew)  (4581) 

Technical  Changes  to  Title  XVI  (466F) 

Supplemental  Security  Income  for  the  Aged,  Blind  or  Disabled;  Evidence  ol  LawluJAdmiwion  fijr  P^n^'rent  Resi^ 
dence  in  the  United  States  (486F)  


Regulation 
Identifier 
Number 


0960-ADS6 

0960-AD87 

0960ADe3 

096a-AD91 
0960-ADS2 
0960-AD93 


0960-AD95 


Regulation 
Identifier 
Nun*er 


References  in 


boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 


0960- AA22 

0960-AB01 

0960-AB05 

C960-AC42 

0960- AC4  5 

0960-AC55 

0960-AC74 
0960-AC82 

0950-AC96 

0960-AC98 

0960-AD11 

096C-AD22 

0960-AD45 
0960-AD63 

0960-AD65 
0960-AD71 

0960- AD72 
0960-AD79 
0960-AD84 
0960-AD85 
0960-AD89 


0960-AD90 


Sequence 
Number 


1408 
1409 

1410 

1411 
1412 

1413 
1414 

1415 

1416 


Sequence 
Number 


1417 

1418 


Sequence 
Number 


1419 


Social  Security  Administration— Completed  Actions 


Title 


Supplemental  Security  Income  Program;  What  Is  Not  Income  (121F)  

Supplemental  Security  Income  Program;  Continuation  of  Benefits  and  Special  Eligibility  for  Certain  Severely  Im- 
paired Recipients  Who  Work  (171F)  

Old-Age.  Sunrfvors,  and  Disability  Insurance  and  Supplemental  Security  Income  Programs;  Deemed  Appteation 

Date  Based  on  Misinformation  (267F) ., 

Supplemental  Security  Income  Program;  Financial  Institutjon  Accounts  in  the  SSI  Program  (278F) 
Supplemental  Security  Inconrw  for  the  Aged.  Blind,  and  Disabled;  Treatment  of  Certain  Royalties  and  Honoraria 
(310F) „ ^ 

Supplemental  Security  Income  Program;  Treatment  of  Promissory  Notes  in  Home  Replacement  Situations  (1 82F)  . 

Appeal  Rights  Foltowing  State-Initiated  Mass  Change  in  Federally  Administered  State  Supplementary  Payments 
Resulting  in  Reduction,  Suspension,  or  Termination  of  State  Supplementary  Payments  (383F)  

Eligibility  for  Children  of  Armed  Forces  Personnel  Residing  Outside  the  United  States  Other  Than  in  Forefan  Coun- 
tries (452F) „ _ 

Federal  OW-Age.  Survivors  and  DisabiWy  Insurance;  Detennining  Disability  and  Blindness;  Extension  of  €xpJration 
Date  for  the  Listing  of  Impairments.  Mental  Disorders  in  Adults  {477F) „„ 


Regulation 
Identifier 
Number 


0960-A609 

096G-AC22 

0960-AD05 
0960-AD10 

0960-AD35 
0960-AD61 

0960-AD66 

0960-AD81 

0960-AD94 


Public  Health  Service— Office  of  Assistant  Secretary  for  Health  (OASH)— Final  Rule  Stage 


Title 


Public  Health  Service  Policies  on  Research  Misconduct  .-. 

Standards  of  Compliance  for  Abortk?n-Related  Sennces  in  Family  Planning  Service  Projects 


Regulation 
kjentifier 
Numt)er 


0905-AEa2 
090&-AE03 


Public  Health  Service— Office  of  Assistant  Secretary  for  Health  (OASH)— Completed  Actions 


Title 


Privacy  Act;  Exempt.System 


Regulation 

Identifier 
Number 


0905-AD31 


Public  Health  Service— Substance  Abuse  and  Mental  Health  Services  Administration  (SAMHSA)— Ptxjposed  Rule 

Stage 


Sequence 
Number 


1420 
1421 
1422 


Title 


Confidentiality  of  Substance  Abuse  Patient  Records  

Protection  and  Advocacy  for  Individuals  With  Mental  Illness 
Community  Mental  Health  Sen^ices  Bkx*  Grants  


Regulation 
Identifier 
Number 


0905-AD97 
0905-AD99 
0905-AE24 


Public  Health  Service— Substance  Abuse  and  Mental  Health  Services  Administration  (SAMHSA)— Final  Rule  Stage 


Sequence 
Number 


1423 
1424 


Title 


Bkx*  Grants  for  Prevention  and  Treatment  of  Substance  Abuse „ 

Bk)ck  Grants  for  Prevention  and  Treatment  of  Substance  Abuse  (Tobacco  Provtstons)  (Rag  Plan  Seq.  No.  45) 


Regulation 
Identifier 
Numljer 


0905-AD98 
0905-AE05 


References  in  bokJface  appear  in  ttie  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 
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Public  Health  Service — Centers  for  Disease  Control  and  Prevention  (CDC) — Final  Rule  Stage 


Sequence 
Number 

t 

Title 

Regulation 
Identifier 
Number 

1425 

Respiratory  Protective  Devices  (Reg  Plan  S«q.  No.  46)  

0905-AB5a 

1426 

Interstate  Shipnrtent  of  Btoiogical  Material  That  Contains  or  May  Contain  Infectious  Substances  

0905-AC89 

1427 

Medical  Examirwtion  of  Aliens  

0905-AD29 

References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Public  Health  Service— Food  and  Drug  Administration  (FDA)— Prerule  Stage 


Sequence 
Number 


1428 
1429 
1430 
1431 


Title 


Medical  Foods  

Sunglasses;  Labeling;  Ultraviolet  Radiation „ 

Investigational  Device  Exemption:  Cost  Recovery 

Development  of  Hazard  Analysis  Critical  Control  Points  for  the  Food  Industry;  Request  tor  Comments  (Reg  Plan 
Seq.  No.  40)  - 


Regulation 
Identifier 
Number 

0905-AD91 
0905-AE35 
09-5-AE36 

0905-AE60 


References  m  boldface  appear  in  the  Regulatory  Plan  in  Part  11  of  this  issue  of  the  Federal  Register. 

Public  Health  Service— Food  and  Drug  Administration  (FDA)— Proposed  Rule  Stage 


Sequence 
Number 


1432 
1433 

1434 
1435 
1436 
1437 

1438 
1439 
1440 

1441 
1442 
1443 
1444 
1445 
1446 
U47 
•448 
144^4 
1450 
1451 
1452 
1453 
1454 
1455 
1456 

1457 


Title 


Over-the-Counter  (QIC)  Drug  Revievi^ _ 

New  Animal  Drug  Approval  Process;  Implementation  of  Title  I  of  the  Generic  Animal  Drug  and  Patent  Term  Res- 
toration Act 


Infant  Formula  Act  

Reporting  of  Errors  and  Accidents  Relating  to  Blood  Safety  and  Withdrawal  of  Previously  Proposed  Rule  

Proposed  Labeling  for  Drug  Products  Based  on  False  or  Fraudulent  Data 

Review  of  Warnings.  Use  Instructions,  and  Precautionary  Information  Under  Section  314  of  the  National  Childhood 

Vaccine  Injury  Act  of  1986 

Performance  Standard  for  the  Infant  Apnea  Monitor .'. 

Mammography  Quality  Standards  Act  of  1992  (Reg  Plan  Seq.  No.  41) 

Certification  of  Drugs  Composed  Wholly  or  Partly  of  Insulin;  Fees  for  Certification  of  Drugs  Composed  Wholly  or 

Partly  of  Insulin  

Adverse  Experience  Reporting  Requirements  for  Human  Drug  and  Licensed  Biological  Products 

Electronic  Signatures ; 

Financial  Disclosure  by  Clinical  Investigators  

Effective  Date  of  Requirement  for  Submission  of  Premarket  Approval  Applications  

Latex  CorxJoms'Gioves:  Expiration  Date  Labeling  

Amalgam  Ingredient  Labeling 

Latex  Warning  ; 

Premarket  Approval  of  Medical  Devices;  Supplemental  Applications  

Medical  Devices;  Restricted  Devices  „ 

Prescription  Drug  Product  Labeling;  Medication  Guide  (Reg  Plan  Seq.  No.  42) t 

Hearing  Aids;  Professional  and  Patient  Labeling;  Conditions  for  Sale ; 

Human  Tissue  Intended  for  Transplantation:  Proposed  Rule ^ 

Foods  Denved  from  New  Plant  Varieties;  Premarket  Notification  (Reg  Plan  Seq.  No.  43) 

Classification  of  Computer  Software  Programs  That  Are  Medical  Devices 

Iron  Containing  Drugs  and  Supplements  _ 

New  Drug  and  Biological  Product  License  Applications;  Regulations  Implementing  the  Prescription  Drug  User  Fee 

Act  of  1992  and  Clarifying  Existing  Regulations  

Current  Good  Manufactunng  Practice  in  Manufacturing.  Processing.  Packing,  or  HoMing  of  Drugs:  Proposed 

Anr>erxJment  of  Certain  Requirements  for  Finished  Pharmaceuticals  


Regulation 
Identifier 
Numtjer 


0905-AA06 

0905- AA96 
0905-AC46 
0905-AD67 
0905-AD71 

0905-AD72 
0905-AD83 
0905-AE19 

0905-AE28 
0905-AE29 
0905-AE31 
0905-AE32 
0905-AE34 
0905-AE37 
0905-AE39 
0905-AE40 
0905-AE41 
0905-AE42 
0905-AE43 
0905-AE46 
0905-AE49 
0905-AE50 
0905-AE58 
0905-AE59 

0905-AE61 

0905-AE63 


References  m  boklface  appear  m  the  Regulatory  Plan  in  Part  II  of  this  issue  ot  the  Federal  Register. 


HHS 


1458 
1459 

1450 

1461 
1462 
1463 
1464 
1465 
1466 
1467 
1468 

1469 
1470 
1471 

1472 
1473 
1474 
1475 
1476 
1477 
1478 
1479 
1480 

1481 

1482 


Sequence 

Number  ■ 


1483 


Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14,  1994  /  Unified  Agenda         5753-^ 


Public  Health  Service— Food  and  Drug  Administration  (FDA)— Final  Rule  Stage 


Policies  Concerning  Uses  of  Sulflting  Agents 

Abbreviated  New  Drug  Application  Regulations  (Title  I  of  the  "Drug  Price  Competition  and  Patent  Term  Restora- 
tion Act  of  1984") ^ 

Current  Good  Manufacturing  Practice  for  Blood  and  Blood  Components;  Notification  of  Consignees  Receiving 

Blood  and  Blood  Components  at  Increased  Risk  for  Transmitting  HiV  Infection 

Lead  m  Foods 

Expediting  Approval  for  Drugs  Intended  To  Treat  Life-Threatening  and  Severely  Debilitating  Illnesses  

Fees  for  Certification  Services;  Insulm  and  Color  Additive  Certification  Programs .* 

Prescription  Drug  Marketing  Act  of  1987;  Policy  Information,  Guidance,  and  Clarifications  .."""^"Z 

Implementation  of  the  Safe  Medical  Devices  Act  of  1990 « !1."."'.""""."."! 

Mandatory  HACGP  Seafood  Inspection  Program 

Bottled  Water „. L"!"'""""Z"""""'""I"ZI!"! 

Specific  Requirements  on  Content  and  Format  of  Labeling  lor  Human  Prescription  Drugs;  Revision  of  "Pediatric 

Use"  Subsection  in  the  Labeling 

Recordkeeping  and  Reportir>g;  Electronic  Products  

General  Biological  Product  Standards;  Alternative  Procedures  and  Exceptions  

Medical  Devices;  Protective  Restraints;  Revocation  of  Exemptions  From  5iO(k)  Premarket  Notifcation  Procedures 

and  Current  Good  Manufacturing  Practices  Regulations 

Threshold  of  Regulation  Policy  for  Components  of  Food  Contact  Articles  „ 

Food  Latieling  Review ..".. 

Levo-Alpha-Methadol  (LAAM)  in  Maintenance;  Joint  Proposed  Revision  of  Conditions  for  Use 

Temporomandibular  Joint  Implant  Classification 

Disqualification  of  Clinical  Investigators  

Investigational  Device  Exemption;  Intraocular  Lenses  

Dietary  Supplement  Lat>el  Review  

Adverse  Experience  Reporting  Required  for  Licensed  Biological  Products  

Specific  Requirements  on  Content  and  Format  of  Labeling  for  Human  Prescription  Drugs:  Addrton  of  "Gefiatric 

Use"  Subsection  in  the  Latieling  

Tamper-Evident  Packaging  Requirements  for  Over-The-Countef  Human  Drug  Products 

Substances  Prohibited  for  Use  in  Ruminant  Feed „ 


0905-AB52 
0905-ABe3 

0905-AC90 

0905- AC91 
0905-AC&4 
0905-AD34 
0905-ADU4 
0905-AD59 
0905-AD60 
0905- A  06  5 

0905-AD76 
09C5-AD78 
0905-AD82 

0905-A064 
0905- A  D86 
0905-AD89 
0905-ADQ2 
0905- A  D93 
0905-AD94 
0905-AD95 
0905-AO96 
0905-AE18 

0905-AE26 
G905-AE27 
0905-AE46 


Public  Health  Service— Food  and  Drug  Administration  (FDA)— Completed  Actions 


Title 


Regulation 
Identifier 
Number 


Implementation  of  Title  I  of  the  Generic  Animal  Drug  and  Patent  Term  Restoration  Act  0905-AD15 


Public  Health  Service— Health  Resources  and  Services  Administration  (HRSA)— Proposed  Rule  Stage 


1484 
1485 
I486 
1487 


National  Health  Service  Corps  Loan  Repayment  Program;  Grants  for  State  Loan  Repayment  Programs  ., 

Organ  Procurement  and  Transplantation  Network  Rules  (Reg  Plan  Seq.  No.  44)  

Health  Education  Assistance  Loan  (HEAL)  Program:  Lenders'/  Holders'  Performance  Standards 

N'aticnal  Vaccine  Injury  Compensation  Program:  Revisions  and  Additions  to  the  Vaccine  injury  Table  -  II 


0905-AC65 
0905-AD26 
0905-ADS7 
0905-AE52 


References  in  boldfaca  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Public  Health  Service— Health  Resources  and  Services  Administration  (HRSA)— Final  Rule  Stsge 


1483 
1489 
14S0 


N'aticnc!  Vcccino  Injury  Compensation  Program  (VICP):  Revisions  to  the  Vaccine  Injury  Table 

Grants  (or  Faculiy  Training  Projects  in  Geriatric  Medicine  and  Dantistry 

Grants  fsr  tha  Establishment  of  Departments  of  Family  Medicino 


0S05-AD64 
CS05-AE13 
0905-AE17 
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UMI 


Public  Health  Service— Health  Resources  and  Services  Administration  (HRSA)— Final  Rule  Stage  (Continued) 


Sequence 
Number 


1493 
1494 

1495 


Medical  Factlrty  Constructwn  and  Modernization  Requiren>ents  (of  Provisioo  of  Services  to  Persons  Unatte  to  Pay 
(Nursing  Homes)  „ 

National  Practitioner  Data  Bank  for  Adverse  Information  on  Physicians  and  Other  Health  Care  Practitioners: 
Amendment  to  Data  Bank  Regulations  To  Comply  With  Court  Order 

Federally  Supported  Health  Centers  Assistance  Act  of  1992  

National  Practitioner  Data  Bank  for  Adverse  Information  on  Physiciarw.  Dentists,  and  Other  Health  Care  Practition- 
ers: Debt  Collection  Methods  

Technical  Amendments  to  the  Health  Professions.  Nursing,  and  Allied  Health  Training  Grant  Programs  Under  42 
CFR  Parts  57  and  58 


Regulation 
Identifier 
Number 


0905-AE33 

0905-AE38 
0905-AE48 

0905-AE53 

0905-AE54 


Public  Health  Service— Health  Resources  and  Services  Administration  (HRSA)— Completed  Actions 


SequerKe 
Number 


1496 
1497 

1498 


Trtle 


Maternal  and  Child  Health  (MCH)  Proiect  Grants  ;.„., 

Medical  Facility  Construction  and  Modernization;  Requirements  for  Provision  of  Services  to  Persons  Unable  To 

Pay  (Charitable  Facilities) 

Grants  for  Nurse  Practitioner  and  Nurse-Midwifery  Programs  


Regulation 
Identifier 
Number 


0905-AD88 

0905-AE06 
0905-AEn 


Public  Health  Service— Indian  Health  Service  ( I HS)— Proposed  Rule  Stage 


1499 
1500 
1501 
1502 


Indian  Health  Service  Loan  Repayment  Program  Regulations 

Indian  Health  Service  Catastrophic  Health  Emergency  Fund  Program 

Revision  of  Urban  Indian  Health  Regulations 

Acquisition  Under  the  Buy  Indian  Act  


0905-AC96 
0905-AC97 
0905-AD20 
0905-AE09 


Public  Health  Service— Indian  Health  Service  (IHS)— Final  Rule  Stage 


Sequence 
NumtMr 


1503 
1504 


Title 


Revision  of  Indian  Self-Determmation  Regulations  (Reg  Plan  Seq.  No.  47)  . 
Review  of  the  Determination  of  an  Indian  Tnbe's  Resource  Deficiency  Level 


References  in  boldface  appear  m  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Public  Health  Service— National  Institutes  of  Health  (NIH)— Proposed  Rule  Stage 


Regulation 
Identifier 
Number 


0905-AC98 
0905-AD21 


Sequence 
Number 


1505 
1506 
1507 
1508 
1509 
1510 
1511 
1512 
1513 


Title 


Grants  for  Research  Projects 

National  Institutes  of  Health  AIDS  Research  Loan  Repayment  Program  ' 

Hazardous  Substances  Basic  Research  and  Training  Grants  

National  Institutes  of  Health  Construction  Grants  ; 

Standards  for  Bone  Marrow  Registnes  and  Centers  

Training  Grants  

National  Institutes  of  Health  Center  Grants  

Grants  for  National  Alcohol  Research  Centers 

National  institutes  of  Health  Clinical  Research  Loan  Repayment  Program  tor  Individuals  from  Disadvantaged  Back- 
grounds   


Regulation 
Identifier 
Numt)er 


0905-AC02 
0905-AD18 
0905-AD46 
0905-AD49 
0905-AD51 
090&-AD56 
0905-AEDO 
0905-AE08 

0905-AE56 


Public  Health  Service— National  Institutes  of  Health  (NIH)— Proposed  Rule  Stage  (Continued) 


Sequence 
Number 


1514 
1515 


Title 


Undergraduate  Scholarship  Program  Regarding  Professions  Needed  by  the  NiH 
Trameeships  (Termination  Policies)  


Regulation 
Identifier 
Number 


0905-AE57 
0905-AE62 


Sequence 

Numt>er 


1516 
1517 

'1518 

1519 
1520 


Public  Health  Service— National  Institutes  of  Health  (NIH)— Final  Rule  Stage 


Title 


Traineeships  

National  institute  of  Environmental  Health  Sciences  Hazardous  Waste  Worker  Training  "!".!".".""*"" 

Responsibilities  of  Public  Health  Service-Funded  Institutions  for  Promoting  Objectivity  m  Research  (Flea  Plan  Sea 
No.  48)  *  ^^' 

National  Heart.  Lung,  and  Blood  Institute  Grants  for  Prevention  and  Control  Projects  I..."!..'.".".."^"!" 

National  Library  of  Medicine  Grants 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Register. 

Public  Health  Service— National  Institutes  of  Health  (NIH)— Completed  Actions 


Regulation 
Identifier 
Number 


0905-AD28 
0905-AD69 

0905-AEOl 
0905-AE25 
0905-AE55 


Public  Health  Service— Agency  for  Health  Care  Policy  and  Research  (AHCPR)— Final  Rule  Stage 


Sequence 

Number 


1522 


Title 


Health  Services  Research,  Evaluation,  Denx)nstratlon,  and  Dissemination  Projects;  Peer  Review  of  Grants  and 
Contracts 


Regulation 
Identifier 
Numtjer 


0905-AD30 


Health  Care  Financing  Administration— Proposed  Rule  Stage 


1523 
1524 
1525 
1526 
1527 
1528 
1529 
1530 
1531 
1532 

1533 
1534 
1535 
1536 
1537 
1538 
1539 
1540 
1541 


Hospice  Ser.'ices  (MB-7-P)  

Transfer  of  Resources  for  Less  Than  Fair  Market  Value  (MB-1O-P)  !."1.!"!...1Z^!I'"."!"! 

Medicare  Coverage  of  Outpatient  Occupational  Therapy  Services  (BPD-425-P) ....."."." 

Revisions  to  the  Freedom  of  Information  Regulations  (OPA-l-P) '       !!!!!."."" 

New  Minimum  Standards  for  Medicare  Supplemental  (Medigap)  Policies  (BPD-491-P) 

Fee  Schedule  for  Payment  of  Clinical  Psychologist  Services  (BPD-495-P)  '!!.!."."."."" 

Clanfication  of  "Without  Fautt"  as  It  Applies  to  Physician  Provider  and  Supplier  Liability  (BPD-719-P)  

Protection  of  Income  and  Resources  for  Community  Spouse  {MB-23-P)  '.. 

Physician  Certification  and  Plan  of  Care  Requirements  and  Inspection  of  Care  Reviews  {HSQ-178-P) 
Medicaid  Payment  of  Medicare  Cost  Sharing  for  Qualified  Medicare  Beneficiaries  and  Qualified  Disabled  and 
Working  Individuals  and  Specified  Low-Income  Medicare  Beneficiaries  (MB-031-P) 
Coverage  of  Physician  Assistant,  Nurse  Practitioner,  and  Clinical  Nurse  Specialist  Sen^ices  (BPD-708-P) 
Provider  Reimbursement  Determinations  and  Appeals  Revisions  (BPD-727-P) 

Alternative  Sanctions  for  Psychiatric  Hospitals  (HSQ-191-P) ''... 

Medicaid  Payment  for  Obstetncal  and  Pediatric  Sen/ices— Adequate  Payment  Level  Provision  (MB-036-P) 

Clarification  of  Coverage  of  Inpatient  Psychiatric  Services  (MB-060-P)  , 

Federally  Qualified  Health  Center  Services  (Medicaid)  (MB-043-P) !..!1."1!1 

Minimum  Physician  Qualifications  for  Certain  Services  (MB-059-P) 

Revisions  to  Rules  on  Health  Care  Prepayment  Plans  (OMC-016-P)  '. ..'.. 

Conditions  of  Participation  for  Rural  Health  Clinics  (BPD-764-P)  !.!l".l"..l. 


0938-AC52 
0938-AD18 
0938-AD32 
093&-AD60 
0S38-AD82 
0938- A  D84 
0938-AD95 
0938-AE12 
0938-AE17 

0938-AE38 
0938- A  FOO 
0938-AF28 
0938-AF32 
0938-AF62 
0938-AF73 
0938-AF90 
0938-AF52 
0938-AFP7 
0938-AG05 
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Sequence 
Hufrbet 


1542 
1S43 
1544 
1545 
1546 
1547 
1548 
1549 
1550 
1551 
1552 
1553 
1554 
1565 
1566 
1557 

1558 
1553 
1550 
1561 

1562 
1563 
1564 
1565 

1566 
1567 

1568 
1569 
1570 


Health  Care  Financing  Administration — Proposed  Rule  Stage  (Continued) 


TitJe 


kx»me  and  Eligibility  Verification  System  (M8-66-P) — „ 

Medicare  Appeals  ot  Individual  Claims  (BPD-453-P)  

End^tage  Renal  Disease  (ESflD)  Payment  ExceptKXi  Requests  and  Organ  Procurement  Costs  (BPO-763-P)  

Appointment  of  Representatives  for  Appeal  (BPO-120-P)  „ „ 

Entorcement  Requirements  for  RenaJ  Oialysts  Faalitias  (HSO-204-P) . „„„ „ _ „ 

Discfosure  of  Confidential  PRO  Information  for  Research  Purposes  (HSQ-208-P)  

Community  Supported  Living  Arrangements  Services  (M&^70-P) ..—..«.„«..„ . ; _ 

Tetephone  Requests  for  Review  o*  InMal  Determinations  {8PO-121-P)  „ „ „ 

Conditions  for  Payment  lor  Physicians'  Services  in  Teaching  Settings  (BPO-792-P)  „ 

h4ew  Look  Behind  lor  Intermediate  Care  Facilities  for  the  Mentally  Retarded  (ICFs/MR)  (HSO-214-P)  

Effect  of  Ct^ar^ge  of  Ownership  on  Provider  arKi  Supplier  Penalties.  Sanctiorts,  and  Overpayments  (HSO-215-P)  .... 

lnstitutior«J  Plan  Amendrnent  Findhigs  (MB-078-P)  (Reg  Plan  Seq.  No.  49) 

Medicare  Program:  Umitations  on  Medicare  Coverage  of  Cataract  Surgery  (BPD-797-PN)  _ 

Effects  of  Ger^erally  Accepted  Accounbng  Princiv:les  (GAAP)  on  Reasor^able  Costs  Determinabons  (6PO-800-P)  ... 

Expansion  of  the  Definition  of  Eye  ar»d  Ear  Specialty  Hospitals  (BPD-804-P)  

Salary  Equivalency  Guidelir>es  for  Ptrysical  arxl  Respiratory  Therapy  Services  Furnished  Urvjer  Arrangements 
(BPD-808-PN)  

MedJcatd:  Optional  Coverage  of  TB-Related  Services  for  Individuais  Infected  with  Tuberculoais  (MB-082-P) 

Proposed  Payments  to  Disproportiorwte  Share  Hospitals  for  FY  1995  (MB-089-N)  „ „ 

Revision  of  Medicare  Hosprtal  Corxjitions  of  Participation  (BPD-745-P)  (Reg  Ptan  Seq.  No.  50)  

Ptiysicians"  Referrals  to  Health  Care  Entities  With  Which  Ttwy  Ha-^e  Firtanciai  Relatior«hips— ExparxJed  to  Des- 
ignated Health  Services  (BPD-809-P)  (Reg  Plan  Seq.  No.  51)  

Home  Health  Agency  (HHA)  Conditio."is  of  Participation  (DPD-819-P)  (Reg  Plan  Seq.  No.  52) 

End  Stage  Re.nal  Disease  (ESRD)  CorxMions  of  Coverage  (BPD-818-P)  (Reg  Ptan  Seq.  No.  S3)  „ 

Distinct  Parts  and  Costing  lor  SkWed  Nursing  Facilities  and  Nursing  Faaiities  (BPD-815-P)  

Extension  of  Certain  Effective  Dates  for  CUnicai  Laboratory  Requvements  and  Personnei  Requirements  (or 
Cytotogists  (HSQ-217-FC) 

Clinical  Laboratory  Improvement  Amerxlment  (CLIA)  Fee  Schedules  (HSQ-219-FC)  

Approval  of  ttie  American  Society  for  Histocompatibility  and  Imrrxjnogenetics  for  the  Specialty  of  Histocompatit)ility 
(HSQ-220-N)  „ 

Medicaid:  Coverage  of  Rehabilitation  Services  (MB-076-P) _ 

Medicaid:  Nominal  Copayments  for  lf«t)tutional  Services  lor  Medicaid  Recipients  (MB-090-FC) 

Wage  Index  Used  To  Adfusl  Payment  Rates  for  Hospice  Services  Under  the  Medicare  Program  (BPD-820-N)  


Regulation 
Identifier 
Number 


0938-AG12 
093d-AQl8 
0938-AG20 
0938-AG30 
0938-AG31 
0938-AG33 
0938-AG35 
0938-AG48 
0938-AG53 
0938-AG58 
0938-AG59 
0938-AG60 
C933-AG65 
09::S-AG66 
0S38-AG67 

0933-AG70 
0938-AG72 
0938-AG75 
0938-AG79 

0938-AG80 
0938-AG81 
0938-AG82 
0938-AG84 

0938-AG86 
0938-AG87 

0938-AGd8 
0938-AG89 
0938-AG90 
0938-AG93 


References  m  boldface  appear  In  the  Regulatory  Plan  in  Part  II  of  ttvs  issue  of  the  Federal  Regtatar. 

Health  Care  Financing  Administration— Final  Rule  Stage 


Sequence 
Number 


1571 
1572 
1573 

1574 
1575 
1576 

1577 
1578 
1579 

1560 

1581 
1582 
1583 
1584 


Title 


Payment  for  Clinical  Diagnostic  Laboratory  Services  (BPD-309-F)  „ 

Home  and  Community-Based  Services  and  Respiratory  Care  for  Veritiialor-Oependertf  Individuais  (MB-8-f  C)  

Participation  in  CHAMPUS  and  CHAMPVA.  Hospital  Admissions  for  Veterans.  Discharge  Rights  Notice,  and  Hos- 
pital Responsibility  for  Emergency  Care  (BPO-393-FC)  „„ „ _ „ 

Dental  of  Payment  kx  Substandard  Quality  Care  (HSO-132-F) _ :. 

Rovisad  Effective  Date  of  Med-care/Medicaid  Provider  Agfeemert  and  Supplier  Participation  (HSO-139-F)  

Changee  Concerning  Suspension  of  Medtcare  Payments  and  Oetermmations  of  Allowabie  Interest  Expense  (BPO- 

Changes  Corweming  the  Definition  of  Accrual  Basis  of  Accounting  (BPO-d66-fC) 

Optional  Payment  System  kx  Low  Medicare  Volume  Skilled  Nursing  Facilities  (BPO-409-f) v. 

C'iteria  and  Procedures  for  Making  Medk:al  Services  Coverage  Decisiorw  That  Relate  lo  Health  Care  Technology 

(BPD-432-F) „_ „ 

Revisions  to  Conditions  of  Participation  lor  Hospitals  and  Conditions  for  Coverage  of  Suppliers  of  End^tage  Renal 

Disease  Services  (BPD-421-F) 

Medicaid  Eligitnlity  of  Poverty  Level  Groups  and  Extended  Coverage  of  Services  (MB-13-F) .._ 

Prohibition  on  UnbundUng  of  Hospital  Outpatient  Services  (BPO-426-F)  (Reg  Plan  Seq.  No.  54)  

Changes  to  Pow  Review  Orgarxzation  Regulatiortt  (HSQ-135-F) 

Payment  for  Durable  Medical  Equipment  and  Orthotic  arxl  Proethetic  Devices  (BPO-494-F) 


Regulation 
Identifier 
Number 


0938-AB50 
093&-AC55 

0938-AC58 
0938-AC84 
0938-AC88 

0S38-AC99 
0938-AD01 
0938-AD02 

0938-AD07 

0938-AD1 1 
093&-AD1( 
0g38-AD33 
0938-AD38 
0938-AO6b 
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SequerKe 
Number 


1585 
1586 

1587 
1588 
1589 

1590 
1591 
1592 
1593 
1594 

1595 
1596 
1597 
1598 
1599 
1600 
1601 
1602 
1603 
1604 
1605 

1606 
1607 

1608 

1609 
1610 
1611 
1612 
1613 
1614 
1615 
1616 

1617 
1618 
1619. 
1620 

1621 
1622 

1623 
1624 

1625 
1626 

1627 
1628 
1629 
1630 
1631 


Health  Care  Financing  Administration— Final  Rule  Stage  (Continued) 


Title 


Regulation 
klentifier 
hhirrtet 


Medicare  Secondary  Payer  for  Disabled  Individuals  (BPD-482-FC)  

Medrcare  Coverage  of  Home  Health  Sen/ices.  Medicare  Conditions  of  Participation  and  Horo  Heawi  Aide  siia- 

vlsion  (BPD-469-F)  _  _  ^^ 

Appeals  for  Enrollees  of  Prepaid  Health  Care  Plans  (OMC-008-F) II!.."l"ZZZ!!!!!!!!l™]ZZI™r 

Omnitxis  Nursing  Home  Reform  Requirements  (BPD-488-FC) " „ .""!!!"""."!!!!!!!"!™.™IZI 

Survey  and  Certification  of  Skilled  Nursing  Facilities  and  Nursing  Facilities  and  Enforcernent  ProceiJreriHSO^ 

156-F)  (Reg  Plan  Seq.  No.  55)  

HMO  Organizational  Structure  and  Sendees  (OMC-007-F)  l™l.""»i""!!!!."!!II!!!."."!!ZZZZZ 

"Confined  to  the  Home"  Requirements  for  Home  Health  Sen«»s  {BPD-826-F) """"'"""'"]]" 

Survey  Requirements  and  Alternative  Sanctrans  for  Home  Health  Agencies  (HSQ-169-F)  ....1~~~~.." 

Hospital  Standard  for  HIV  Infectious  BkxxJ  (BPD-633-F) „ I.""Z!!""""""."!"Z 

Medrcare,  Medicaid,  and  CLIA  Programs:  Regulations  Implementing  the  Clinical  Laboratory  Improvement  Amen* 

ments  of  1988  (CLIA  '88)  (HSQ-202-F)  (Reg  Plan  Seq.  No.  56) 

Conditions  of  Coverage  for  Organ  Procurement  Organizations  (BPD-646-FC) .".!!I!!!!IZ!Z 

Preadmission  Screening  and  Annual  ReskJent  Review  (BPD-661-F)  _ .r..I!!"."!!Z.!!!!."J!.Z...!.Z 

Extended  Medk:aid  Eligibility  for  Certain  Indivkluals  (MB^26-F) !1"!!.""Z!!!!!!!1"."!Z"!"!!Z!"! 

ReskJent  AssessrDenf  in  Long-Term  Care  Facilities  (HSQ-180-F) „....ZZ"!!!Z"! 

Post-Contract  Beneficiary  Protections  and  Other  Provisions  (OMC-003-F) !"ZZZZ 

Conforming  Provistons  for  1988  HMO  Amendments  (OMC-004-F)  ™ZZZ"Z"""""!ZZ!Z 

Early  and  Periodic  Screening,  Diagnostic,  and  Treatment  (EPSDT)  Sendees  (MB^28-F)  (Reg  Plan  Seq.  No.  57)  ...! 

Payment  for  Nursing  and  Allied  Health  Science  Education  (BPD-685-F)  „„ '^ 

Uniform  Electronk;  Cost  Reporting  System  for  Hospitals  (BPD-689-F) ZZ.."ZZZ" 

Medicare  Coverage  of  Prescription  Drugs  Used  in  Immunosuppressive  Therapy  (BPD-424-F)  _„1 

Fire  Safety  Standards  for  Hospitals.  Long-Temi  Care  Facilities,  and  lntermed«te  Care  Facilities  for  the  fuiefteliv 

Retarded  (BPD-650-F) 

Coverage  of  Screening  Pap  Smears  (BPD-705-F)  ."...Z  ." 

Medk;are  Coverage  of  Clinical  Psychotogist.  Other  Psychotogist,  and  Clinrcal  Social  Worker  Senrtoes— tieicare 

(BPD-706-F)  ^ 

Altowing  Certificatkxis  and  Recertiffcations  by  Nurse  Practitioners  and  Clinfcal  Nurse  Specialists  for  Certain  Sav- 

k»s  (BPD-709-F)  ^ 

Changes  to  the  Long-Term  Care  Facility  Survey  Process  (HSQ-175-FC) „ ZJ 

Case  Management  (MB-27-F) Z.."!"ZIZ.Z!!!!!!Z1"Z 

Medk:akJ  Third  Party  Liability:  Cost  Effectiveness  Waivers  (MB-39-F)  „ I.!ZZ".Z„Z!Z 

Required  Coverage  of  Nurse  Practitkx>er  Servk:es— Medrcaid  (MB-41-F)  !.....ZZI.Z 

Payment  for  Federally  Qualified  Health  Center  (FQHC)  Servrces  (BPD-728-F) ."!!I!Z!."!!.ZZ"!.~!!Z."Z!.".. 

OBRA  '90  and  Miscellarieous  Managed  Care  Technical  Amendments  (OMC-018-FC) 

Criteria  for  the  Determination  of  Reasonable  Costs  for  Medcare  —Contracting  PrepaW  Health  Plans  (OH4C-006-F) 
Physician  OwnersNpof  and  Referrals  to  Health  Care  FacHities  That  Furnish  CKmcal  Laboratory  Servkies  and  Fi- 
nancial Relationship  Reporting  Requirements  (BPD-674-FC)  (Reg  Plan  Seq.  No.  58) 

Medk:akJ  Payment  for  Covered  Outpatient  Drugs  Under  Rebate  Agreements  (MB-046-IFC) 

Medicare  and  MedicakI  Programs;  Advance  Directives  (BPD-718-F) 

Partial  Hospitalizatwn  Servrces  in  Community  Mental  Health  Centers  (BPD-736-F) 

Requirements  for  Enrollment  of  Medrcakl  Recipients  Under  Cost  Effective  Employer  Based  Group  Health  Plans 
(MB-047-F) _ 

Referral  to  ChikJ  Support  Enforcement  Agencies  of  Medk:akj  Families  With  an  Absent  Parent  (MB-051-F)  

MedteakJ:  Outstationed  Intake  Locations  for  Certain  Low-Income  Pregriant  Women,  Infants  and  ChiUren  (MB-052- 

IFC)  

Optional  Spenddown  (MB-055-IFC)  ."...Z!Z!!!!!ZZ"!!Z"."!!!.."„Z1"Z... 

Medkare  and  Medicaid  Programs:  Requirements  for  Physkaan  Incentive  Plarw  in  Prepakl  Health  Care  Organiza- 
tions (OMC-010-F)  (Reg  Plan  Seq.  No.  59) 

Natkjnal  Coverage  Decisions:  Rules  for  Risk  Contracting  HMOs  and  CMPs  (OMC-019-F)  

Part  B  Advance  Payments  to  Physkaans/Suppliers  or  Other  Entities  Furnishing  Items  or  Senrtces  Under  Medkare 

Part  B  (BPO-105-F)  

Application  of  Interest  Charges  to  Medkare  Secondary  Payer  Recoveries  (BPO-108-GN) _ 

Retroactive  Enrollment  (OMC-015-F) _ „ 

Payment  for  Preadmisskm  Servk^s  (BPO-731-F) '_ .-. 

Change  In  Provkter  Agreement  Regulations  Related  to  Federal  Emptoyee  Health  Benefits  (BPD-748^ 

Payment  for  Exto^acorporeal  Shock  Wave  Lithotripsy  Servces  Furnished  by  Ambulatory  Surgeal  Careers  (BPO- 
^62-FN)  „ „ I    0938-AG04 


0938-AD73 

0938-AD78 
093S-AD79 
0938-AD81 

0938-AD94 
0938-AE25 

0938-AE34 
0938-AE39 
0938-AE40 

0938-AE47 
0938-AE48 
0938-AE49 
0938-AE51 
0938-AE61 
0938-AE63 
0938-AE64 
0938-AE72 
0938-AE79 
0938-AE80 
0938-AE94 

0938-AE97 
0938-AE98 

0938-AE99 

0938-AF01 
0938-AF02 
0938-AF07 
0938-AF11 
0938-AF12 
0938-AF14 
0938-AF15 
0938-AF16 

0938-AF40 
0938-AF42 
0938-AF50 
0938-AF53 

0938-AF64 
0938-AF68 

0938-AF69 
093&-AF72 

0938-AF74 
0938-AF76 

0938-AF85 
0938-AF87 
0938-AF98 
0938-AGOO 
0938-AG03 
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Health  Care  Financing  Administration— Final  Rule  Stage  (Continued) 


Sequence 
Number 


1632 
1633 
1634 
1635 

1638 

1637 
1638 
1639 
1640 

1641 
1642 

1643 

1644 

1645 

1646 
1647 
1648 
1649 
1650 

1651 
1652 
1653 

1654 
1655 
1656 


Tine 


Intermedlafy  and  Carrier  Furctions  <BPO-111-N)  

Revised  Medicaid  Management  Information  Systems  (MB-38-FN) 

Reviskxu  to  ttie  Definitton  of  End-Stage  Renal  Disease  and  Resumption  of  Entitlement  (BPD-736-F) 

Standards  for  Quality  of  Water  Used  in  Dialysis  and  Revised  Guidelines  on  Reuse  of  Hemodiaiyzer  Fitters  (or  End- 
Stage  Renal  Disease  Patients  (BP0-76&-F)  „ _ „ 

Mednare  Program:  Proposed  Addttions  to  and  Deletions  From  the  Cvirrent  List  of  Covered  Surgical  Procedures  for 

Ambulatory  Surgical  Centers  (BPD-776-F>4) 

Medicare  Program:  Spedal  Payment  Limits  for  Home  Blood  Qlucoae  Monitors  (BPD-778-FN) 

General  Evaluation  Criteria  and  Standards  for  Evaluating  Performance  of  Contract  (HSO-207-GNP)  _.. 

Withdrawal  of  Coverage  of  Diagmstic  Nocturnal  Penile  Tumescence  Testing  (Impotence  Testing)  (BPO-780-FN)  ... 
Medicare  Program:  Limitations  on  Medicare  Coverage  of  Intermittent  Positive  Pressue  Breathing  Machine  Ther- 
apy (BPD-781 -FN)  _ „ _ 

Noncoverage  of  Electrostimulation  of  Salivary  Glands  for  the  Treatment  of  Xerostomia  (Dry  Iwlouth)  (BPD-7e2-FN) . 
Part  A  Premium  for  1995  lor  the  Uninsured  Aged  and  lor  Certain  Disaisied  Individuals  Who  Have  Exhausted  Other 

Entitlement  (OACT-046-N) „ __ „ _ 

Medicare  Program:  Monthly  Actuarial  Rates  and  Monthly  Supplementary  Medical  Insurance  Premium  Rates  Begirv 

ning  January  1.  1995  (OACT-047-N)  _ _ 

Inpatient  Hospital  Deductit)ie  and  Hospital  and  Exterxted  Care  Services  Coinsurance  Amounts  lor  1995  (OACT- 

048-N) „ „ 

Ftevisions  to  Geographic  Practice  Cost  Irxices.  Payment  Policies  and  Adjustments  to  tt«  Relative  Value  Units 

Under  the  Physician  Fee  Schedule  for  CY  1995  (BPD-789-FC)  (Reg  Plan  Seq.  No.  60)  ..._ 

Reductions  in  Payments  for  HHA  Services  (BPD-793-NC) 

Date  for  Filing  Medicare  Cost  Reports  (BPO-794-F)  

Freedom  of  Choice  Waiver.  Conforming  Cttanges  (OMC-021-F)  ...... 

Payment  to  Swing  Bed  Hospitals  (BPD-805-FC) _ _ „ 

Physician  Performance  Standard  Rates  of  Increase  for  FY  1995  and  Physician  Fee  Schedule  Update  for  CY  1995 

(9PD-807-FNC) _ _ _. 

Cafegorizabon  of  CLIA  Tests  and  Personnel  Modifications  (HSQ-216-FC) 

MedicakJ  Program:  Nurse-Midwife  Seortces  (MB-085-P) 

Medicaid  Program:  Fees  for  Vaodne  Administration  Under  Pediatric  Immunization  Program  (MB-084-t^  (Reg 

Plan  Seq.  No.  61)  „ _ _ „ 

Criteria  for  Medicare  Coverage  of  Lung  Transplants  (BPD-812-I^)  _ 

information.  Counseling,  and  Assistance  Grants  Programs:  Medicare  Program  (OBS-001-FC) _ 

Qualified  Health  Maintenance  Organizations:  Technical  Amendments  (OMC-009-FC) __ „ 


Regulation 
IdenWier 
Nurrber 


References  in  tx>ldface  appear  m  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  ReQfster. 

Hearth  Care  Financing  Administration — Completed  Actions 


Sequence 
Numtwr 


1657 
1658 
1659 
1660 
1661 
1662 
1663 
1664 
1665 

1666 

1667 
1668 

1669 
1670 


Titte 


Medicaid  EligtljHity  and  Coverage  Requirements  (MB-001-F)  _ 

Deduction  of  Incurred  Medical  Expenses  (Spenddown)  (MB-020-F)  _ 

Home  and  Community-Based  Services  lor  ttie  Elderly  (MB-019-F) „ _ 

Payment  Adjustments  for  Hospitals  That  Serve  a  Disproportionate  Number  of  LowMncome  Patients  (MB-017-IFC)  . 

Utilization  and  Quality  Control  Paer  Review  Organizations  (PRO):  Confidential  Information  (HSO-190-P) „ 

Day  Habtlitalion  and  Related  Services  (MB-37-P)  „ „ „ 

Medicare  Coverage  of  Screening  Mammography  (BPD-724-F) 

Medicare.  Medicaid,  and  CLIA  Programs:  Inspection  and  Certification  Procedures  lor  l.at>oratories  (HSQ-193-P)  .... 

Medk:aid  Drug  Use  Review  Program  and  Electronic  Claims  Marvagoment  System  lor  Outpatient  Drug  Claims  (MB- 
050-F) „ „ _ „ 

tmemtedtery  and  Carrier  Checks  That  Are  Lost  Stolen.  Defaced.  Mutilated.  Destroyed,  or  Paid  on  Forged  En- 
dorsements (BPO-114-FC)  

Changes  In  Physician  Attestation  Requirements  (BPO-769-F)  „ „„ „ 

Medicsw  Program:  Changes  to  the  Inpatient  Hosprtal  Prospective  Payment  Systems  and  Fiscal  Year  1995  Rates 
(BPO-802-F) _ ; 

Reductions  in  Payments  tor  SNF  Services  (BPD-795-NC)  _ _ ~'~'~Z.."~"Z. 

Limltalions  on  Revisions  to  Final  Administrative  Coat  Proposals  (BPO-122-P) 


0938-AG06 
0938-AG10 
0938-AG19 

0938-AG21 

0938-AG27 
0938-AG28 
CS38-AQ32 
0938-AG43 

0936-AG44 
0938-AG45 

0938-AQ49 

093&-AG50 

0936-AG51 

0936-AG52 
0938-AG54 
0938-AG55 
0938-AG63 
0936-AG68 

0938-AG69 
0938-AG71 
0936-AG73 

0938-AG77 
0938-AG83 
0938-AG91 
0938-AG92 


Regulation 
Identifier 
fviumber 


0936-AA58 
0938-AB07 
0938-AD55 
0938-AE35 
0938-AF03 
C938-AF10 
0936- AF26 
0936-AF33 

0938- AF67 

0938-AG16 
0938-AQ34 

093ft-AG46 
0938-AGS6 
0938-AG57 


1671 
1672 
1673 

1674 
1675 


Sequence 
Numljer 


1676 
1677 
1678 
1679 
1680 
1681 
1682 
1683 
1684 
1685 
1686 
1687 
1688 

1689 
1690 
1691 
1692 
1693 
1694 
1695 
1696 
1697 


Health  Care  Financing  Administration— Completed  Actions  ((Continued) 


Required  Laboratory  Procedures  for  Rural  Health  Clinics  (BPD-783-F) ; 

Self-Implementing  Coverage  and  Payment  Provisions:  1993  Legisiation  (BPD-791-F)  

Final  Limitations  on  Aggregate  Payments  to  Disproportionate  Share  Hospitals:  Federal  Fiscal  Year  1994  (MB-08S- 

N)  „ 

Small  Business  Innovation  Research  Grants  for  FY  95  (ORD-068-N) 

Medicare  and  Medicaid  Programs;  Medicare-Medicaid  Coverage  Data  Bank  Requirements:  Prefiminary  Guidance 
(BPO-125-N)  „ 


0936-AG62 
0938-AG64 

0938-AG74 
0938-AG76 

0938-AG7'' 


Administration  for  Children  and  Families— Proposed  Rule  Stage 


Title 


Foster  Care,  Adoption  Assistance,  and  Child  Welfare  Services  „ 

Amendments  to  Developmental  Disat)ilities  Rules  .._ .-_.™ 

Standards  for  Safe  Transportation 

Title  IV-E  Training „ 

Standards  for  Purchase  of  Facilities 

National  Voter  Registration  Act  of  1993  Provisions  Affecting  Public  Assistance  Agencies  .. 

Family  Preservation  and  Support „ _ „ „ __^^ 

Notice  of  Proposed  Rulemaking  for  the  Adnrunistralion  of  Native  Americans  45  CFR  Part  1336 

Interstate  Case  Closure 

Direct  Payments  to  lnd«n  Tribes  and  Tribal  Organizations  under  Trtle  IV-B,  Subpart  1  

Repatriation  -  Advance  Approval  of  Costs „ 

Reduction  of  Reporting  Requirements  for  the  Stale  Systems  Advance  Planning  Document  (APD)  Process 

Blocl<  Grant  Programs  (Low  Income  Home  Energy  Assistance  Program  — LIHEAP)— FY  1995  and  FY  1996  Provi- 
sions   „.. _ 

Automobile  Resource  Limit  (Reg  Plan  Seq.  No.  62) . 

Administrative  Flexibility  Rule _ „ 

Head  Start  Initiative  on  Families  With  Infants  and  Toddlers  (Reg  Plan  Seq.  No.  63)  

Flexibility  in  the  Utilization  of  Information  Obtained  through  the  Income  EHgibiWy  Verification  System 

Designation  of  Alternative  Agency  to  Ser\ie  Indian  Tribal  Children „ 

Income  Eligibility  Criteria  for  Indian  Trit)es  „ 

Constpjct'on  of  Head  Start  Facilities , 

Quality  Standards  for  Head  Start  Programs 

Head  Start  Fellowships  Program  „ 


Regulation 
Identifier 
Number 


0970-AA97 
0970-AB1 1 
0970-AB24 
0970-AB25 
0970-AB31 
0970-AB32 
0970-AB34 
0970-A837 
O9^0-AB4^ 
0970-AB44 
097O^AB45 
0970-AB46 

0970-AB47 
0g70-AB48 
0970-AB49 
0970-AB50 
0970-AB51 
0970-AB52 
0970-AB53 
0970-AB54 
0970-AB55 
0970-AB56 


References  in  boldface  appear  in  the  Regulatory  Plan  in  Part  II  of  this  issue  of  the  Federal  Reglstar. 

Administration  for  Children  and  Families— Final  Rule  Stage 


1698 

1699 
1700 
1701 
1702 
1703 
1704 
1705 
1706 

1707 


Aid  to  Families  With  Dependent  Children  Program;  Extension  of  Medicaid  Eligibility  When  Support  Collections  Re- 
sult in  Termination  of  AFDC  Eligibility  

Block  Grant  Programs  (Low-Income  Home  Energy  Assistance  Program  —LIHEAP)  FY  91  and  FY  92  Provisions  ... 

Block  Grant  Progranw  (Low-Income  Home  Energy  Assistance  Program— LIHEAP)— FY  93  and  FY  94  Provisions  .. 

Family  Violence  Prevention  and  Sen/ices „ 

ChiW  Abuse  and  Neglect  State  Grant  Program „ 

State  Legalization  Impact  Asststarx»  Grant „ 

Child  Care — Revised  Regulations _ 

Statewide  Automated  CNW  Welfare  Information  System 

Child  Support  Enforcenwnt  Program:  Paternity  Establishment  and  Revision  of  Child  Support  Enforcement  Program 
and  AucSt  Regulattor^ _ _ 

Refugee  Resettlement  Program:  Miscellar>eous  Changes  .._ _ „ _ 


0970-AA07 
0970-AB15 
0970-AB16 
0970-AB18 
0970-AB23 
0970-AB28 
0970-A832 
0970-AB38 

0970-AB40 
0970-AB42 


UMI 


57544  Federal  Register  /  Vol.  59.  No.  218  /  Monday.  November  14.  1994  /  Unified  Agenda 


UMI 


HHS 


Administration  for  Children  and  Families— Completed  Actions 


1708 
1709 
1710 
1711 


Revisions  of  Child  Support  Enforcement  Program  and  Audit  Regulations  , 

Head  Start  Pertomfwince  Standards  for  Infants.  Toddters,  and  Pregnant  Women 

Technical  Changes  to  the  AFDC  Program  as  Required  t)y  OBRA  90  

Automat>c  Data  Processing  Equipment  and  Services;  Conditions  for  Federal  Financial  Participation  and  General 
Admtmstrafton  -  PuWic  Assatance  Programs 


0970-AA74 
0970-AB04 
0970-AB14 

0970-AB39 


Administration  on  Aging^Proposed  Rule  Stage 


SequerK« 
Number 


1712 


Title 


Grants  for  State  and  Community  Programs  on  Aging.  Intrastate  Funding  Formulas;  Training.  Research  and  Discre- 
tionary Programs;  VulneraWe  Elder  Rights;  and  Grants  to  Indtans  &  Native  Hawaiians  „ 


Regulation 
Identifier 
Number 


0985-AAOO 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Office  Of  the  Secretary  (OS) 


Proposed  Rule  Stage 


1339.  NONDISCRIMINATIOfI 
REQUIREMENTS  ONCLUDINQ  ON  THE 
BASIS  OF  SEX  OR  REUQION) 
APPLICABLE  TO  BLOCK  GRANTS 
AND  STANDARD 

NONDISCRIMINATION  PROCEDURES 
APPLICABLE  TO  CERTAIN  OTHER 
PROGRAMS 

Legal  Authority:  42  USC  9906:  42  USC 

300X-7;  42  USC  708;  42  USC  8625;  42 
USC  9821;  42  USC  9849;  42  USC  1397; 
42  USC  300W-7 

CFR  Citation:  45  CFR  94 

Legal  Deadline:  None 

AbiBtract  To  implement  the 
nondiscrimination  requirements 
applicable  to  bloclc  grants  authorized  by 
the  Omnibus  Budget  Reconciliation  Act 
of  1981,  PL.  97-35.  as  amended  by  the 
Omnibus  Budget  Reconcihation  Act  of 
1990.  PL.  101-508. 

Timetat>le: 


Actiofl 


Date 


FH  at* 


01/21/86    51  FR  2806 
03/24/86 


NPRM 

NPRM  Comment 

Penod  End 
SecofxJ  NPRM  11/00/94 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  Sute, 
Local 

Agency  Contact  Marcella  Haynes. 
Dirwctor,  Policy  &  Special  Projects  Staff, 
OfTice  for  Civil  Rights.  Department  of 


Health  and  Human  Services.  Office  of 
the  Secretary.  330  Independence  Ave.. 
SW..  Rm.  5034.  Washington.  DC  20201, 
202  619-0671 

RIN:  0991-AA02 


1340.  CIVIL  MONEY  PENALTIES 
(CMPS)  FOR  CERTAIN  HOSPITAL 
PHYSICIAN  INCENTIVE  PLANS 

Legal  Authority:  PL  99-509.  Sec 
9313(c);  PL  101-239,  Sec  6003(g)(3):  PL 
101-508,  Sec  4204(a)(3):  PL  101-508, 
Sec  4731(b)(1) 

CFR  Citation:  42  CFR  1001;  42  CFR 
1003 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
prohibit  a  hospital  from  knowingly 
making  incentive  payments  to  a 
physician  as  an  inducement  to  reduce 
or  limit  services  provided  to  Medicare 
or  Medicaid  beneficiaries  who  are 
under  the  direct  care  of  that  physician. 
The  rule  would  also  set  forth  standards 
governing  the  imposition  of  CMPs  for 
each  such  individual  for  wtfom 
payments  are  made. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM  10«XV94 

NPRM  Comment  12/00/94 

Penod  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 


Agency  Contact  Joel  Jay  Schaer, 

Regulations  Officer.  Department  of 
Health  and  Human  Services,  Office  jf 
the  Secretary,  OfBce  of  Inspector 
General,  OMP,  330  Independence 
Avenue  SW.,  Washington,  DC  20201, 
202  619-3270 

RIN:  0991-AA45 


1341.  CIVIL  MONEY  PENALTIES 
(CMPS)  FOR  CERTAIN  PRACTICES 
RELATING  TO  MEDICARE 
SUPPLEMENTAL  POLICIES 

Legal  Authority:  PL  100-360,  Sec 
428(b);  PL  101-508,  Sec  4351;  PL  101- 
508,  Sec  4353(a):  PL  101-508,  Sec  4354; 
PL  101-508,  Sec  4355(a);  PL  101-508, 
Sec  4357 

CFR  Citation:  42  CFR  1003 

Legal  Deadline:  None 

At>stract  This  proposed  rule  would 
authorize  the  imposition  of  CMPs 
against  individuals  or  entities  who 
knowingly  and  willfully  use  misleading 
and  fraudulent  practices  in  the 
advertisement,  solicitation,  offering  for 
sale,  or  delivery  of  Medicare 
supplemental  health  insurance 
(Medigap)  policies.  Penalties  would 
also  be  established  for  failure  to  meet 
Medigap  policy  loss-ratio  requirements, 
failure  to  comply  with  policy 
simphfication  standards,  and  failure  to 
obtain  Secretarial  certification  of 
Medigap  policies  in  States  with  non- 
approved  regulatory  programs. 
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Proposed  Rule  Stage 


Timetable: 


Action 

NPRM 


Date 


FR  Cite 


00/00/00 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  State 

Agency  Contact  Joel  Jay  Schaer, 

Regulations  Officer,  Department  of 
Heahh  and  Human  Services,  Office  of 
the  Secretary,  Office  of  Inspector 
General,  OMP,  330  Independence 
Avenue  SW..  Washington,  DC  20201. 
202  619-3270 

RIN:  0991-AA53 


1342.  •  AMENDMENT  TO  GRANTS 
MANAGEMENT  COMMON  RULE  TO 
RAISE  THRESHOLD  FOR  SIMPUFiED 
SMALL  PURCHASES 

Legal  Authority:  5  USC  301 

CFR  Citation:  45  CFR  92 

Legal  Deadline:  None 

Abstract:  This  proposal  would  raise  the 
threshold  for  simplified  small  purchase 
procedures  for  grantees  from  S25,000  to 
SIOO.OOO. 

Timetable: 


Action 


Date 


FR  Cite 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 
Period  End 


10A)0/94 
12/00/94 


Final  Action  05/00/95 

Final  Action  Effectr.^e  05/00/95 

Small  Entities  Affected:  None 

Govemntent  Levels  Affected:  State, 
Local,  Tribal 

Additional  Information:  OMB  Circular 
A-1G2 

Agency  Contact  Charles  Gale. 

Director.  Division  of  Grants  Pohcy  and 
Oversight,  Department  of  Health  and 
Human  Services,  Office  of  the 
Secretary,  Room  517-D,  200 
Independence  Avenue  SW., 
Washington.  DC  20301.  202  690-6377 

RIN:  0991-AA77 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Office  Of  the  Secretary  (OS) 


Final  Rule  Stage 


1343.  aVIL  MONEY  PENALTIES  AND 
EXCLUSIONS  FOR  ASSISTANTS  AT 
CATARACT  SURGERY 

Legal  Autfiority:  PL  99-272,  Sec  9307; 
PL  99-514.  Sec  1895(b)(16) 

CFR  Citation:  42  CFR  1001;  42  CFR 
1003 

Legal  Deadline:  None 

Abstract:  These  final  regulations 
provide  for  the  imposition  of  civil 
money  penalties  and  exclusions  against 
physicians  billing  the  Medicare 
program  or  program  beneficiaries  for 
services  of  an  assistant  at  surgery  for 
cataract  operations  where  prior 
approval  has  not  been  granted.  This 
rule  specifically  responds  to  various 
comments  raised  as  a  result  of  the 
interim  final,  and  makes  a  number  of 
technical  corrections  to  those  final 
regulations. 

Timetable: 


1344.  BLOCK  GRANT  PROGRAMS 
Legal  Authority:  PL  100-485;  PL  loo- 

607;  PL  100-690 

CFR  Citation:  45  CFR  96 

Legal  Deadlliw:  None 

Abstract  Recent  legislation  modified 
technical,  administrative  and  reporting 
requirements  for  several  of  the 
Department's  block  grants.  This  notice 
would  propose  regulatory  changes  to 
reflect  these  statutory  changes  and  to 
clarify  certain  other  block  grant 
regulatory  provisions. 

Timetat>ie: 


Action 


Date 


FR  ate 


Action 


FR  ate 


Interim  Final  Rcfe 
Final  Action 


04/10/87    52  FR  11649 
12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Joel  Jay  Schaer, 

Regulations  Officer,  Department  of 
Health  and  Human  Services,  OfTice  of 
the  Secretary,  Office  of  Inspector 
General,  OMP,  330  Independence 
Avenue  SW.,  Washington,  DC  20201, 
202  619-3270 

RIN:  0991-AA37 


NPRM  07/17/92    57  FR  31682 

Next  Action  Undetermined 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Terrance  Tychan. 

Department  of  Health  and  Human 
Services,  Office  of  the  Secretary,  200 
Independence  Avenue  SW.. 
Washington,  DC  20201.  202  690-6901 

RIN:  0991-AA55 

1345.  UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  GRANTS  AND 
COOPERATIVE  AGREEMENTS 

Legal  Authority:  5  USC  301 

CFR  Citation:  45  CFR  74 

Legal  Deadline:  None 

Abstract  On  11/29/93  OMB  revised 
circular  A-110  which  contains 


administrative  requirements  for  grants 
to  universities,  hospitals,  and  nonprofit 
organizations.  45  CFR  Part  74  is  being 
revised  to  implement  the  circular. 

Timetable: 

45  CFR  74 

Interim  Final  Rute  08/25/94  (59  FR  43754) 
Comment  Period  End  10/24/94 
Final  Action  05/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Charles  Gale. 

Director,  Division  of  Grants  Policy  and 
Oversight.  Department  of  Health  and 
Human  Services.  Office  of  the 
Secretary.  Rm  51 7D,  HHH  Bldg..  200 
Independence  Avenue  SW.. 
Washington.  DC  20201.  202  690-6377 

RIN:  0991-AA56 


1346.  CIVIL  MONEY  PENALTIES  FOR 
PHYSICIAN  OWNERSHIP  OF  AND 
REFERRAL  TO  CERTAIN  HEALTH 
CARE  ENTITIES 

Legal  Authority:  PL  101-239,  Sec  6204: 
PL  101-508,  Sec  4207(e):  PL  101-508, 
Sec  4207(m)(2);  PL  103-66,  Sec  13562 

CFR  Citation:  42  CFR  1003 

Legal  Deadline:  Final,  Statutory. 
October  1.  1991. 

Abstract  This  rule  will  implement 
new  ci\il  money  penalty  authorities 
regarding  prohibited  physician 
owmership  and  referral  arrangements  as 
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set  forth  in  Section  1877  of  the  Social 
Security  Act. 

Tlmetabl*: 


Action 


Dele  FR  ate 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


12/2<VS3 
11/0(V»4 


SaFR  54096 


SW..  Washington.  DC  20201,  202  619- 
3270 

RIN:  0991-AA66 


1348.  SAFE  HARBORS  FOR 
PROTECTINQ  HEALTH  PLANS 


Authority:  PL  100-93,  Sec  2:  PL 
100-93,  Sec  14 


Small  Entltlea  Affectad:  Undetermined      CFR  Citation:  42  CFR  1001 


Qovemment  Levels  Affected:  None 

Additional  Infonnatlon:  This 
rulemaking  is  being  developed  in 
conjunction  with  RIN  0938-AF40  and 
will  be  amended  in  accordance  with 
OBRA  1993  and  the  inclusion  of 
designated  health  services. 

Agency  Contact  Joel  |ay  Schaer, 

Regulations  OfTicer.  Office  of  Inspector 
General.  CMP.  Department  of  Health 
and  Human  Services.  Office  of  the 
Secretary.  330  Independence  Avenue 
SW..  Washington.  DC  20201.  202  619- 
3270 

RIN:  0991-AA6S 


1347.  ADDITIONAL  SAFE  HARBOR 
PROVISIONS  UNDER  THE  ANTt- 
KICKBACK  STATUTE 

Legal  Authority:  PL  100-93.  Sec  2:  PL 
100-93.  Sec  14 

CFR  qtatlon:  42  CFR  1001 

Legal  Deadline:  None 

Al>stract  This  final  rule  will  set  forth 
additional  "safe  harbor"  provisions,  as 
authorized  by  section  14  of  PL  100-93. 
The  final  rule  delineates  business  and 
payment  practices  relating  to  the 
Medicare  and  State  health  care 
programs  that  will  be  immunized  from 
either  criminal  or  civil  prosecution  in 
accordance  with  the 
Medicare/Medicaid  anti-luckbacl( 
statute. 

Timetable: 


Action 


Dele  FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Final  ActKXi 


09/21/93    58  FR  49008 

11/22/93 

01/00/95 


Small  Entities  Affected:  Nona 
Qovemment  Levels  Affected:  None 

Agency  Contact  Joel  Jay  Schaer. 

Regulations  Officer.  Office  of  Inspector 
General,  OMP,  Department  of  Health 
and  Human  Services,  Office  of  the 
Secretary,  333  Ir.depsndence  Avenue 


Legal  Deadline:  None 

At>8tract  This  rule  establishes 
additional  "safe  harbor"  provisions,  as 
authorized  by  section  14  of  PL  100-93. 
This  rule  protects  certain  health  care 
plana,  such  as  health  maintenance 
organizations,  that  offer  incentives  to 
enroUees  or  that  enter  into  negotiated 
price  reduction  agreements  with 
contract  health  care  providers. 

Timetable: 


Actton 


Dale  FR  CHe 


Final  Rule  With  11/05/92    57  FR  52723 

Comment  Peflod 

Extension  o(  Public  01/07/93    58  FR  2989 

Comment  Period 

Interim  Final  Rule  11/05/93   57  FR  52723 

Final  Action  12/00/94 

Smalt  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Additional  Information:  The  OIG  is 
currently  assessing  the  public 
comments  received  and  will  be  issuing 
a  revised  final  rule. 

Agency  Contact  Joel  Jay  Schaer. 

Regulations  Officer.  Office  of  the 
Inspector  General.  OMP.  Department  of 
Health  and  Human  Services.  Office  of 
the  Secretary,  330  Independence 
Avenue  SW.,  Washington,  DC  20201, 
202  619-3270 

RIN:  0991 -A A69 


1349.  G0VERNMENTW1DE  GUIDANCE 
FOR  NEW  RESTRICTIONS  ON 
LOBBYINC.  INTERIM  FINAL 
GUIDANCE 

Legal  Authority:  31  USC  1352 

CFR  Citation:  45  CFR  93 

Legal  Deadline:  None 

Abstract  This  interim  final  rule  is  in 
response  to  section  319  of  P.L.  101-121. 
Section  319  generally  prohibits 
recipients  of  Federal  contracts,  grants, 
and  loans  from  using  appropriated 
funds  for  lobbying  the  Executive  or 
Legislative  Branches  of  the  Federal 
Government  in  connection  with  a 


Final  Rule  Stage 


specific  contract,  grant,  or  loan.  Section 
319  also  requires  that  each  person  who 
requests  or  receives  a  Federal  contract, 
grant,  cooperative  agreement,  loan  or  a 
Federal  commitment  to  insure  or 
guarantee  a  loan,  must  disclose 
lobbying  activities. 

Timetable: 


Action 


Dele  FR  Cita 


Interim  Fmal  Rule        02/26/90   55  FR  6736 
Next  Action  Undetermined 

SmaH  Entities  Affected:  None 

Qovemment  Levels  Affected:  State, 
Local 

Agency  Contact  Charles  Gale, 

Director,  Division  of  Grants  Policy  and 
Oversight.  Department  of  Health  and 
Human  Services,  Office  of  the 
Secretary,  Rm  517D,  HHH  Bldg..  200 
Independence  Avenue  SW., 
Washington,  DC  20201.  202  690-6574 

RIN:  0991-AA70 

1350.  REVISIONS  TO  THE  PRO 
SANCTIONS  PROCESS 


Authority:  42  USC  1302:  42  USC 
1320C-5;  PL  tOO-93,  sec  6;  PL  100-93, 
sec  8;  PL  100-93,  sec  10;  PL  100-203. 
sec  4095;  PL  101-508.  sec  4205 

CFR  Citation:  42  CFR  1004 

Legal  Deadline:  None 

Abstract:  This  rule  will  revise  and 
update  the  procedures  governing  the 
imposition  and  adjudication  of 
sanctions  predicated  on 
recommendations  of  State  Peer  Review 
Organizations.  These  changes  are 
necessitated  by  statutory  revisions 
resulting  from  PL  100-93,  PL  100-203, 
and  PL  101-508.  This  rule  will  also  set 
forth  new  appeal  and  reinstatement 
procedures  that  are  presently  codified 
in  42  CFR  part  1004. 

Timetat>le: 


AcHon 


C9<«  FR  Ota 


C2;i5.24    59  FR  9452 
04/29/94 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  01/00/95 

Small  Entitles  Affected:  Undetermined 

Qovemment  Levels  Affectad: 
Undetermined 

Agency  Contact  Joel  Jay  Schaer. 

Regulations  Officer,  Department  of 
Health  and  Human  Services,  Office  of 
the  Secretary.  Office  of  Inspector 
General,  OMP,  330  Independence 


HHS-OS 
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Avenue  SW.,  Washington,  DC  20201, 
202  619-3270 

RIN:  0991tAA73 


1351.  CLARIFICATION  OF  THE  OIG 
SAFE  HARBOR  ANTI-KICKBACK 
PROVISIONS 

Legal  Authority:  PL  100-93,  sec  14 

CFR  Citation:  42  CFR  1001 

Legal  Deadline:  None 

Abstract:  This  rule  will  clarify  various 
aspects  of  the  original  set  of  safe  harbor 


provisions  that  were  published  on  July 
29,  1991  (56  FR  35952)  and  that  are 
currently  set  forth  in  42  CFR 
1001.952(a)-(k).  This  clarifying  rule  will 
modify  the  final  safe  harbor  provisions 
to  give  greater  clarity  to  their  original 
intent. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


07/21/94    59  FR  37202 
09/21/94 

03/00/95 


Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Joel  Jay  Schaer. 

Regulations  Officer.  Department  of 
Health  and  Human  Services,  Office  of 
the  Secretary,  Office  of  the  Inspector 
General,  OMP,  330  Independence 
Avenue  SW.,  Washington,  DC  20201, 
202  619-3270 

RIN:  0991-AA74 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Office  of  the  Secretary  (OS) 


Completed  Actions 


1352.  CIVIL  MONEY  PENALTIES  AND 
INTERMEDIATE  SANCTIONS  FOR 
HMOS  AND  COMPETITIVE  MEDICAL 
PLANS 

CFR  Citation:  42  CFR  1003;  42  CFR 
417:  42  CFR  431;  42  CFR  434 


Completed: 


Qovemment  Levels  Affected:  None 


Reason 


Date 


FR  Cita 


Final  Action  07/15/94    59  FR  36072 

Final  Action  Effective  09/13/94 

Small  Entities  Affected:  None 


Agency  Contact  Joel  Jay  Schaer,  202 
619-3270 

RIN:  0991-AA44 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Departmental  Management  (HHSDM) 


Final  Rule  Stage 


1353.  IMPLEMENTATION  OF  THE 
EQUAL  ACCESS  TO  JUSTICE  ACT  IN 
AGENCY  PROCEEDINGS 

Legal  Authority:  5  USC  504(c)(1) 

CFR  Citation:  45  CFR  13 

Legal  Deadline:  None 

Abstract:  The  Equal  Access  to  Justice 
Act  generally  requires  agencies  to  pay 
attorney  fees  to  parties  prevailing 
against  the  Government  in  certain  types 
of  administrative  proceedings.  It 
requires  each  agency  to  issue  rules 
implementing  the  Act  as  it  applies  to 
these  proceedings.  As  originally 


enacted,  the  Act  had  a  sunset  clause. 
A  statutory  amendment  eliminated  the 
sunset  provision  and  made  other 
changes  in  the  Act.  The  instant 
regulation  would  amend  45  CFR  part 
13  (HHS's  regulatioa  implementing  the 
Act)  to  eliminate  the  corresponding 
sunset  provision  and  to  make  other 
changes  conforming  with  the  statutory 
changes. 

Timetable: 


Action 


Data 


FR  Ota 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 
Period  End 


06/19/87    52  FR  23311 
08/17/87 


Final  Action  01/00/95 

Final  Action  Effective  01/00/95 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 

Agency  Contact  Timothy  M.  White, 

Acting  Associate  General  Counsel, 
Business  and  Administrative  L.aw 
Division,  Department  of  Health  and 
Human  Services,  Room  5362,  HHS 
Cohen  Building,  330  Independence 
Avenue  SW.,  Washington,  DC  20201, 
202  619-0150 

RIN:  0990-AA02 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Social  Security  Administration  (SSA) 


Proposed  Rule  Stage 


1354.  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAMS;  ADJUSTMENTS  IN  SSI 
BENEFITS  ON  ACCOUNT  OF 
RETROACTIVE  BENEFITS  UNDER 
TITLE  II  {061 P) 

Legal  Authority:  42  USC  405;  42  USC 
1320a-6;  42  USC  1302;  42  USC  1383; 


PL  98-369,  Sec  2615;  42  USC  1383b; 
42  USC  1327 

CFR  Citation:  20  CFR  404.408b;  20  CFR 
416.1123;  20  CFR  416.1402(m);  20  CFR 
416.1123a;  20  CFR  404.902 

Legal  Deadline:  None 

Abstract  Sec.  2615  of  Pub.  L.  98-369 
amended  sec.  1127  of  the  Social 
Security  Act  to  eliminate  windfalls  that 


permitted  some  people  who  were  paid 
Old-Age,  Survivors  and  Disabihty 
Insurance  (OASDI)  and  Supplemental 
Security  Income  (SSI)  benefits 
retroactively  to  receive  more  in  total 
benefits  for  the  same  period  than  if 
they  had  been  paid  the  benefits  when 
regularly  due.  The  two  main  changes 
are:  (1)  SSI  benefits  will  be  reduced 
where  retroactive  OASDI  benefits  have 
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iMcn  paid  before  the  SSI  benefits. 
Under  prior  law.  reductions  could  be 
made  only  in  retroactive  OASDI 
bcneHts  and  only  when  the  retroactive 
SSI  had  been  paid  first.  (2)  OASDI  at 
SSI  beoefits  payable  upon 
reinstatement  following  a  period  of 
suspension  or  termination  will  be    * 
reduced  by  the  amount  of  SSI  benefits 
that  would  not  have  been  paid  if  the 
OASDI  benefits  had  been  paid  when 
regularly  due.  We  will  amend  our 
regulations  to  conform  to  the  statutory 
changes.  Any  costs/savings  are 
associated  with  the  legislation  being 
implemented  and  not  with  the 
rrgulations  themselves. 

Tiftietable: 


AcHon 


Data  FR  CHa 


NPRM  (XMXyOO 

Small  EntitiM  Affectad:  None 
QovemiTient  Levels  Affected:  None 

Agency  Contact:  Jack  Schanbcrger. 

Legal  Assistant.  Department  of  Health 
and  Human  Services.  Social  Security 
Administration.  Office  of  Regulations. 
6401  Security  Boulevard.  Baltimore. 
Maryland  21235.  410  965-8471 

RIN:  0960-AB38 

p— " 

1355.  OtO-AQE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOH^E 
PROGRAMS;  EVALUATK)N  GUIDES 
FOR  DETERMININQ  SUBSTANTIAL 
GAINFUL  ACTIVITY  (SQA)  (147P) 

Legal  Autt>orny:  PL  98-460.  Sec  10;  PL 

90-(>43;  PL  :D0-203;  PL  101-508 

CFR  Citation:  20  CFR  404;  20  CFR  416 

Legal  Deadline:  None 

Abstract  These  proposed  changes  will 

clarify  how  the  Social  Security 
Administration  evaluates  a  person's 
work  acilvi'y.  These  regulations  also 
will  increase  the  monthly  earnings 
amount  that  constitutes  services  for 
trial  work  period  purposes  and  change 
the  rules  to  allow  the  value  of  any 
subsidy  or  impairment  related  work 
expenses  to  be  deducted  in  determining 
that  monthly  earnings  amount.  These 
regulations  also  reflect  statutory 
changes  with  respect  to  the  trial  work 
period  and  the  re-entitlement  period. 

Timetable: 


Action 


Fft  CHa 


NPRM  12yO(V04 

"maN  EiHWm  Affactad:  None 


Qovamment  Levels  Affected:  None 

Agency  Contact:  Cassandra  Bond. 

Legal  Assistant.  Department  of  Health 
and  Human  Services.  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Boulevard,  Baltimore. 
MD  21235,  410  965-1794 

RIN:  0960-AB73 


1356w  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  PROGRAM: 
NONPAYMENT  OF  BENEFITS  TO 
PRISONERS,  VOCATIONAL 
REHABILITATION  EXCEPTION  (166P) 

Legal  Authority:  42  USC  402(x)(l):  42 
use  405 

CFR  Citation:  20  CFR  404.468;  20  CFR 
404.469  (New) 

Legal  Deadline:  None 

Abstract  Existing  regulations  at  20 
CFR  404.468(d)  provide  a  vocational 
rehabilitation  exception  to  the 
nonpa>-ment  of  benefits  to  prisoners 
provision  described  at  20  QFH 
404.468(a).  Under  the  exception,  the 
nonf>ayment  provision  does  not  apply 
if  a  prisoner  who  is  entitled  to  benefits 
on  the  basis  of  disability  is  actively  and 
satisfactorily  participating  in  a 
rehabilitation  program  which  has  been 
specifically  approved  for  the  individual 
by  a  court  of  law.  In  addition,  the 
Secretary  must  determine  that  the 
program  is  expected  to  result  in  the 
individual  being  able  to  do  substantial 
gainful  activity  upon  release  and  within 
a  reasonable  time.  No  benefits  will  be 
paid  to  the  prisoner  for  any  month 
prior  to  the  approval  of  the  program. 
The  proposed  regulations  would  sot  out 
more  definitive  criteria  for  applying  the 
exception  and  would  define  terms, 
such  as  "rehabilitation  program," 
"court  of  law,"  and  "reasonable  time." 
for  purposes  of  applying  the  exception. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton.  Legal 
Assistant.  Department  of  Health  and 
Human  Services.  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Blvd..  Baltimore.  MD 
21235.  410  965-8470 

RIN:  0g60-ACl6 


1357.  OLD-AGE,  SURVIVORS  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAMS;  VOCATIONAL  FACTORS 
REGULATIONS  RESTRUCTURING 
AND  CLARIFICATION  (207P) 

Legal  Aiithortty:  42  USC  405;  42  USC 
421:  42  USC  423;  42  USC  1302;  4^  USC 
1382c;  42  USC  1383 

CFR  Citation:  20  CFR  404.1520;  20  CFR 
404.1550  to  404.1567;  20  CFR  416.920; 
20  CFR  416.950  to  416.967 

Legal  Deadline:  None 

Abstract:  Based  upon  adjudicative 
experience,  we  are  proposing 
clarifications  and  a  restructuring  of  the 
disability  vocational  evaluation 
regulations. 

Timetable: 


Action 


FR  CHa 


NPRM  OMSOIOO 

Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 
Agency  Contact  Harry  J.  Short.  Legal 
Assistant.  Department  of  Health  and 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Blvd.,  Baltimore,  MD 
21235,  410  965-6243 

RIN:  0960-AC61 

135&  OLD-AGE.  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAMS;  INTERIM  DISABILITY 
BENEFITS  (215P) 

Legal  Autftority:  42  USC  423(h):  42 
USC  1393(a);  PL  100-647,  Sec  8001 

CFR  Citation:  20  CFR  404;  20  CFR  416 

Legal  Deacttlne:  None 

Abstract  These  regulations  implement 
a  section  of  Pub.  L.  100-647  that 
authorizes  interim  benefit  pa>7nents 
whenever  an  Administrative  Law  judge 
(AL)]  decides  that  a  claimant  is  entitled 
to  benefits  based  on  disability  or 
blindness  and  the  Secretary  has  not 
issued  his  final  decision  within  110     ' 
days  after  the  dote  x>f  the  ALJ's 
determination. 

Timetable: 


Action 


FR  cm 


NPRM  OO/OOrtX) 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Ager>cy  Contact  Lawrence  V.  Dudar. 

Legal  Assistant,  E)epartment  of  Health 


HHS-SSA. 


Proposed  Rule  Stage 


and  Human  Services.  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard.  Baltimore, 
MD  21235,  410  965-1759 

RIN:  0960-AC76 

1359.  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAMS;  APPEALS  COUNCIL 
NOTICE  REQUIREMENTS  (235P) 

Legal  Authority:  42  USC  401(g);  42 
USC  4G6(h];  42  USC  405(b);  42  USC 
405(d)  to  4C5[h);  42  USC  421(d);  42 
USC  1302;  42  USC  1383;  42  USC  1383b 

CFR  Citation:  20  CFR  404.973;  20  CFR 
416.1473 

Legal  Deadline:  None 

Abstract:  These  proposed  regulations 
amend  the  existing  regulations  to 
clarify  the  requirements  that  the 
Appeals  Council  (AC)  notify  the  parties 
of  its  reasons  for  reviewing  a  case  and 
the  issues  to  be  decided.  The  proposed 
regulations  clarify  the  AC's  procedures 
with  regard  to  providing  the  notice 
required  by  the  regulations  and  do  not 
represent  any  change  in  policy.  These 
regulations  are  intended  to  remove  any 
ambiguities  in  the  current  regulations 
concerning  the  circxmistances  and  the 
manner  in  which  the  AC  provides 
notice  to  the  parties. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  00/00/00 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Harry  J.  Short,  Legal 
Assistant,  Department  of  Health  and 
Human  Services,  Social  Security 
Administration.  Office  of  Regulations, 
6401  Security  Boulevard,  Baltimore, 
MD  21235,  410  965-6243 

RIN:  0960-AC93 

1360.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  AUGMENTED 
BENEFITS  (271 P) 

Legal  Authority:  42  USC  1382a 

CFR  Citation:  20  CFR  416.1121;  20  CFR 
416.1122 

Legal  Deadline:  None 

Abstract:  These  proposed  regulations 
will  state  how  benefits  from  other 
programs  that  have  been  augmented  to 
provide  for  dependents  are  treated 


imder  the  Supplemental  Security 
Income  program.  Our  current 
regulations  only  explain  the  treatment 
of  the  primary  beneficiary's  portion  of 
an  augmented  Department  of  Veterans 
Affairs  benefit. 

Timetable: 


Action 


Date  FR  ate 


NPRM  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton,  Legal 
Assistant,  Department  of  Health  and 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21235,  410  965-8470 

RIN:  0960-AD07 

1361.  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
FOR  THE  AGED,  BLIND,  AND 
DISABLED;  FEES  FOR 
REPRESENTATION  OF  CLAIMANTS 
(296P) 

Legal  Authority:  PL  101-508,  Sec  5106 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  We  propose  to  amend  the 
regulations  to  reflect  section  5106(a)  of 
Pub.  L.  101-508  which  modifies  the 
manner  in  which  past-due  benefits  are 
calculated  and  the  process  by  which 
SSA  approves  fees  charged  by  persons 
representing  claimants  before  the 
Agency. 

Timetable: 


Action 


Date  FR  ate 


NPRM  00/00/00 

Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Lawrence  V.  Dudar, 

Legal  Assistant,  Department  of  Health 
and  Human  Services.  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Boulevard,  Baltimore. 
MD  21235.  410  965-1759 

RIN:  0960-AD23 

1362.  OASDI  AND  SSI  FOR  THE 
AGED,  BUND  AND  DISABLED; 
CONTINUATION  OF  BENEFITS  ON 
ACCOUNT  OF  PARTiaPATION  IN  A 
NON^TATE  VR  PROGRAM  (299P) 

Legal  Authority:  PL  101-508,  Sec  5113 


CFR  Citation:  20  CFR  404.316;  20  CFR 
404.337;  20  CFR  404.352;  20  CFR 
404.902;  20  CFR  404.1586;  20  CFR 
404.1596;  20  CFR  404.1597;  20  CFR 
416.1321;  20  CFR  416.1338;  20  CFR 
416.1402 

Legal  Deadline:  None 

Abstract:  These  regulations  will 
implement  section  5113  of  Pub.  L.  101- 
508,  which  amends  sections  225(b)  and 
1631(a)(6)  of  the  Act  to  extend 
eligibility  for  continuation  of  benefits 
under  these  sections  to  persons  who  are 
participating  in  a  non-State  VR 
program.  Prior  to  these  amendments, 
the  law  only  provided  for  continuation 
of  benellts  when  a  person  was 
participating  in  a  State  VR  Program. 
These  regulatory  changes  will  bring  our 
regulations  into  conformity  with  the 
amendments  to  the  law. 

Timetable: 


Action 


Date  FR  Ota 


NPRM  00/00/00 

Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Jack  Schanberger. 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Boulevard.  Baltimore, 
MD  21235,  410  965-8471 

RIN:  0960-AD26 

1363.  SUPPLEMENTAL  SECURITY 
INCOME  FOR  THE  AGED,  BLIND,  AND 
DISABLED;  EXCLUSION  FROM 
INCOME  AND  RESOURCES  OF 
VICTIMS'  COMPENSATION 
PAYMENTS  AND  STATE  RELOCATION 
ASSISTANCE  (311 F) 

Legal  Authority:  PL  101-508.  sec  5031; 
PL  101-508.  sec  5035;  PL  103-66,  sec 
13732 

CFR  Citation:  20  CFR  416.1124;  20  CFR 
416.1161(a);  20  CFR  416.1204(a);  20 
CFR  416.1210;  20  CFR  416.1229  (New); 
20  CFR  416.1239  (New) 

Legal  Deadline:  None 

Abstract  These  regulations  will 
provide  for  the  exclusion  fiom  income 
and  from  resources  (for  nine  months) 
in  the  Supplemental  Security  Income 
Program  payments  received  by  a  person 
from  a  State  estabUshed  fund  to  aid 
victims  of  crime  and  payments  received 
as  State  or  local  government  relocation 
assistance. 


UMI 
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Proposed  Rule  Stage 


Action 


FROM 


NPRM 
NPRMConwwm 

Period  End 
Final  Action 


MOan*    56  FR  44003 
1(y2S/94 

00/00/00 


Small  Entttiee  Altocted:  None 

QovenMnent  Levels  Affected:  Nona 

Additional  Mofmatioo:  RIN  0960-AD37 
has  been  merged  %rith  this  action. 

Agency  Contect  Harry  |.  Short.  Legal 
A&siatant.  DefMjtment  of  Health  and 
Human  Services.  Social  Security 
Adjninistralion.  Office  of  RegulatkMH, 
6401  Security  Boulevard.  Baltimore. 
N<fO  21235.  410  M5-1753 

RIN:  096a-AD36 


1384.  SUPPLEMENTAL  SECURfTY 
INCOME  FOR  THE  AGEO.  BUNO.  AND 
DISABLED;  RCMBURSEMENT  FOR 
VR  SERVICES  FURNISHED  DURING 
CERTAIN  MONTHS  OF  NON-PAYMENT 
(315P» 

Legal  Authority:  PL  101-508.  Sec  5037 

CFR  CfMlon:  20  CFR  416.1321;  20  CFR 
416  1331:  20  CFR  416.1338;  20  CFR 
416  1402:  20  CFR  416.2201 

Legal  Deedline:  None 

Abstract:  These  regulations  reflect 
section  5037  of  Pub.  L  101-508.  which 
amends  section  1615  of  the  Act.  to 
provide  for  reimbursement  for  VR 
services  furnished  during  certain 
months  of  nonpayment  of 
Supplemental  Security  IrKome  benefits. 
Prior  to  these  amendments  there  w»s 
no  provision  in  the  law  for  such 
reimbursement. 

Timetable: 


Action 


FR  Ola 


NPPM 


OOAXVOO 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Jack  Schanberger. 
Li!^^  Assistant.  Department  of  Health 
and  Human  Services.  Social  Security 
Administration.  Office  of  Regulations. 
6401  Security  Boulevard.  BaJtimore. 
MO  21235.  410  00S-a471 

RIN:  0060-AD39 


1385.  CODE  OF  CONDUCT  FOR 
ADMINISTRATIVE  LAW  JUDGES  AND 
ADMWnCTRATIVE  APPEALS  JUDGES 
dF  THE  SOCIAL  SECURITY 
AOMMKTfUTION  (341P) 

Legal  Authority:  EO  12674  as  modified 
by  EO  12731;;  42  USC  405 

CFR  Cttatton:  Not  yet  determined 

Legal  Deadline:  None 

Abstract  These  regulations  «voukl 
establish  a  Code  of  Conduct  for  OHA 
Administrative  Law  Judges  and 
Administrative  Appeals  }udgsa. 


Action 


Data  FRCne 


NPfVi  OMxyoo 

Small  Entities  Aflected:  None 

Government  Levels  Affsctsd:  None 

Agency  Contact  Jack  Schanberger. 
Legal  Assistant.  Office  of  Regulations. 
Department  of  Health  and  Human 
Services.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21 235. 410 
06S-M71 

RIN:  0g60-AD54 

1388.  ELECTION  OF  BENEFITS 
BASED  ON  AGE  BY  DISABLED 
WIDOW.  WIDOWER,  AND  SURVIVING 
DIVORCED  SPOUSE  BENEFICIARIES 
(343P) 

Legal  Autttortty:  42  USC  405 

CFR  atation:  20  CFR  404.335:  20  CFR 
404  336;  20  CFR  404.337 

Legal  Deadline:  None 

AtMtract  We  propose  to  amend  our 
regulations  to  permit  the  election  of 
benefits  based  on  age  by  widows, 
wridowers  and  surviving  divorced 
spouses  (hereinafter,  collectively 
widows)  who  are  at  least  age  60  and 
who  are  already  entitled  to  widow's 
benefits  based  on  disability.  This 
proposal  would  allow  the  widow  to 
choose  which  of  the  two  types  of 
widow's  benefits  is  more  advantageous. 
The  estimated  increase  in  benefit 

!>ayments  is  less  than  S500.000  per  year 
or  fiscal  years  1992-1995. 

Timetable: 


Action 


FRCIIS 


NPRM  ooiotyoo 

Small  Entfdas  Affected:  Nona 
GoverMaent  Levels  Affected:  None 

Agency  Contact  Caasaadra  Bead. 

Legal  Assistant.  Office  of  Reguktioos. 


Department  of  Health  and  Human 
Services.  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  2123S.  410 
965-1794 

RIN:  0960-AD56 


1387.  AGAMST  EOUTTY  AND  GOOD 
CONSCIBICE  (348P) 

Legal  Authorl^.  30  USC  923;  42  USC   ' 
404;  42  USC  1383 

CFR  Citation:  20  CFR  404.509;  23  CFR 
410.561d;  20  CFR  416.554 

Legal  Deadline:  None 

Abetract  These  proposed  regulations 
amend  the  existing  regulations  to 
change  how  we  determine  when 
recovery  of  an  overpa}'ment  would  be 
against  eqtilty  and  good  conscience. 
Currently,  regulations  permit 
determinations  that  recovery  of  an 
overpayment  would  be  against  equity 
and  good  conscience  imder  three 
specific  conditions.  Tlie  proposed 
regulations  will  provide  for  the  "against 
equity  and  good  conscience" 
determination  to  be  based  on  an 
examination  and  consideration  of  a 
variety  of  factors  such  as  cause  and 
result  of  overpajTnent  and  fairness  as 
they  afiiect  both  the  beneficiary  and  the 
Social  Security  Administration. 

Timetable: 


FR  cna 

NPRM  OOMXVOO 

Small  EntMes  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton.  Legal 
Assistant.  Offline  of  Regulations. 
Department  of  Health  and  Human 
Services,  Social  Security 
Administration.  6401  Security 
Boulevard.  Baltimore.  MD  21235.  410 
965-8470 

RIN:  096D-AD62 

138&  OLO-AQE,  SURVIVORS.  AND 
DISABILfry  INSURANCE  PROGRAM; 
REVISED  MEDICAL  CRITERIA  FOR 
DETERMINATION  OF  DISABILfTY; 
HEMIC  AND  LYMPHATIC  SYSTEM. 
AND  MALIGNANT  NEOPLASTIC 
DISEASES  (399P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
33  in  Part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0960-AD67 


HHS-«SA 


1369.  PROCEDURES  FOR  HANDUNG 
EARNINGS  REPORTS  (418F) 


Authority:  42  USC  405(a);  42 
USC  1302(a);  42  USC  1320b-l 

CFR  Citation:  20  CFR  422.115;  20  CFR 
422.120 

Legal  Deadlirte:  None 

Abstract  These  regulations  will  update 
our  current  regulations  to  reflect  the 
procedures  we  use  for  handling 
employers'  wage  reports  that  lack  a 
correct  social  secxuity  number. 
Additionally,  the  regulations  will 
include  our  requirements  for  employers 
to  file  corrections  of  erroneous  wage 
reports.  The  regulations  will  also 
incdude  a  description  of  our  process  for 
providing  pension  plan  information 
under  the  Employee  Retirement  Income 
Security  Act  of  1974.  There  are  no 
significant  costs. 

Timetable: 


Action 


Data 


FR  Cita 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/30^    59  FR  44674 
10/31/94 

00/00/00 


Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  Local. 
Federal 

Agency  Contact  Jack  Schanberger. 

Legal  Assistant.  Department  of  Health 
and  Human  Services.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  410 
965-8471 

RIN:  0960-AD70 


1370.  CONDUCT  OF 
REPRESENTATIVES  UNDER  TITLE  U 
OR  TITLE  XVI  (431 P) 

Legal  Authority:  42  USC  405(a);  42 
USC  406;  42  USC  1302{a};  42  USC 
1383(d)(1);  42  USC  1383(d)(2) 

CFR  Citation:  20  CFR  404.1700fr;  20 
CFR416.1500ff 

Legal  Deadline:  None 

At>stract  These  regulations  explain 
who  may  serve  as  a  representative,  how 
claimants  appctot  and  discharge 
representatives,  the  necessary 
qualifications  which  representatives 
must  possess,  and  rules  of  conduct  and 
standards  of  responsibility  that  a 
representative  must  follow. 


Timetable: 


Action 


Data  FR  CNe 


NPRM  OO/Ott'OO 

Small  Entities  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Harry  f .  Short,  Legal 
Assistant.  Department  of  Health  and 
Human  Services.  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore.  MD  21235.  410 
965-6243 

RIN:  0960-AD73 

1371.  STATEMENT  OF  EARNINGS 
AND  BENEFIT  ESTIMATE  (41 5P) 

Legal  Authority:  42  USC  405;  42  USC 
1302;  42  USC  1320b-13 

CFR  Citation:  20  CFR  404.811;  20  CFR 
404.812  (New);  20  CFR  422.125 

Legal  Deadline:  None 

Abstract  Section  1143(c)  of  the  Social 

Security  Act  requires  that  by  not  later 
than  September  30,  1995.  we  must 
furnish  a  social  security  account 
statement  to  each  eligible  individual 
who  has  attained  age  60  by  October  1. 
1994.  is  not  receiving  social  seciuity 
benefits,  and  for  whom  we  can 
determine  a  ciirrent  mailing  address. 
During  fiscal  year  1995  through  1999. 
we  must  furnish  such  a  statement  to 
eligible  individuals  attaining  age  60  in 
the  fiscal  year  they  turn  age  60. 
Similarly,  beginning  no  later  than 
October  1.  1999,  we  must  provide  such 
a  statement  annually  to  eligible 
individuals  age  25  or  over.  In  these 
regulations,  we  provide  who  will  be 
sent  a  statement,  who  will  not  be  sent 
a  statement,  how  we  will  determine 
addresses,  and  the  contents  of  the 
statements.  We  have  not  yet  compiled 
all  the  costs.  These  regulations  will 
benefit  the  public  by  implementing 
section  1143(c)  which  will  help 
individuals  verify  that  we  have  entered 
their  correct  earnings  into  our  records 
and  by  showing  the  benefits  to  which 
such  individuals  may  become  entitled. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM  11/00/94 

SmaN  Entities  Affected:  None 
Qovemmant  Levels  Affected:  None 

Agency  Contact  Jack  Schanberger. 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 


Proposed  Rule  Stage 


Administration.  6401  Security 
Boulevard,  Baltimore.  MD  21235.  410 
965-8471 


RIN:  0960-AD74 


1372.  FEES  FOR  FEDERAL 
ADMINISTRATION  OF  STATE 
SUPPLEMENTARY  PAYMENTS  IN  THE 
SSI  PROGRAM  P76P) 

Legal  Autttortty:  42  USC  1302;  42  USC 
1382(e);  42  USC  1383;  PL  93-66.  sec 
212 

CFR  Citation:  20  CFR  416.2010;  20  CFR 
416.2090 

Legal  Deadline:  None 

Abstract  Section  13731  of  Pub.  L.  103- 
66  (the  Omnibus  Budget  Reconciliation 
Act  of  1993)  enacted  Augvxst  10,  1993. 
requires  the  Secretary  to  assess  each 
State  an  administration  fee  for 
processing  the  State's  mandatory  and 
optional  supplementary  pa>'ments.  The 
fee  will  be  charged  for  all  State 
supplementary  payments  issued  on  or 
after  October  1.  1993.  Also,  the 
Secretary  may  charge  a  State  an 
additional  services  fee  if.  at  the  request 
of  the  State,  the  Secretarj'  provides 
services  beyond  the  level  customarily 
provided  in  the  administration  of  such 
pajTnents. 

Timetable: 


Action 


Deia         FR  Cite 


NPRM  00/OOm 

Small  Entities  Affected:  None 
Govemntent  Levels  Affected:  State 

Agency  Contact:  Henry  D.  Lemer, 

Legal  Assistant,  Department  of  Health 
and  Human  Services.  Social  Security 
Administration.  Office  of  Regulations. 
6401  Security  Boulevard.  Baltimore. 
MD  21235.  410  965-1762 

RIN:  0960-AD75 


1373.  WHO  MAY  PROTECT  A 
POTENTIAL  CLAIMANTS  RUNG 
DATE  OR  APPLICATION  FOR 
SUPPLEMENTAL  SECURfTY  INCOME 
BENEFITS  (408P) 

Legal  Authority:  42  USC  1302;  42  USC 
1382:  42  USC  1383(a);  42  USC  1383(d); 
42  USC  1383(e) 

CFR  Citation:  20  CFR  416.315fT 

Legal  Deadline:  None 

Abstract  These  proposed  regulations 
would  make  protecting  a  filing  date 
easier  and  protect  potential  claimants 


UMI 
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HHS-SSA 


Proposed  Rule  Stage 


from  losing  SSI  benefits  if  an 
application  is  filed. 

Timetatito: 


Action 


DMt  FR  CHt 


NPRM  OOAXVOO 

SiTMll  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Lawrence  V.  Dudar. 

Legal  Assistant,  Department  of  Health 
and  Human  Services.  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21233,  410  06S-17S9 

RIN:  0960-AD76 

1374.  RELIABLE  INF0RIMAT10N 
WHICH  IS  CURRENTLY  AVAILABLE 
FOR  DETERMINING  BENEFIT 
AMOUNTS  IN  THE  SUPPLEMENTAL 
SECURITY  INCOME  PROGRAM 
(NEWMAN)  (434P) 

Legal  Authority:  42  USC  1302;  42  USC 
1382(a)  to  1382(c);  42  USC  1383 

CFR  Citation:  20  CFR  416.420 

Legal  Deadline:  None 

Abstract  The  Social  Security  Act  (the 
Act)  provides  that  if  the  Secretary  of 
Health  and  Human  Services  (the 
Secretary)  determines  that  reliable 
information  is  currently  available 
concerning  the  income  of  an 
individual,  the  Secretary  may  use  that 
information  to  determine  an 
individual's  current  month's 
supplemental  security  income  (SSI) 
benefit  amount.  This  method  of 
determining  SSI  benefit  amounts  is  an 
exception  to  the  use  of  income  from 
a  prior  month,  known  as  retrospective 
monthly  accounting  (RMA).  The 
Secretary  has  determined  that  no 
reliable  information  exists  which  is 
currently  available  for  determining  SSI 
benefit  amounts  for  a  current  month 
using  any  method  other  than  RMA. 
These  rules  are  applicable  only  in 
California  pursuant  to  a  court  order 
issued  in  Newman  v.  Shalala. 

Tinietable: 


Action 


Dale 


FR  CHe 


NPRM  00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Henry  D.  Lemer. 

Legal  Assistant,  Department  of  Health 
and  Human  Services.  Social  Security 
Administration.  Office  of  Regulations, 


6401  Security  Boulevard,  Baltimore. 
MD  21235.  410  965-1762 

RIN:  0960-AD77 


1375.  REVISED  MEDICAL  CRITERIA 
FOR  DETERMINATION  OF  DISABILITY. 
ENDOCRINE  SYSTEM  AND  OBESITY 
AND  RELATED  CRITERIA  (436P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

34  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0960-AD78 

1376.  REVISED  MEDICAL  CRITERIA 
FOR  DETERMINATION  OF  DISABILITY, 
GROWTH  IMPAIRMENTS  (444P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 

35  in  Part  U  of  this  issue  of  the  Federal 
Register. 

RIN:  0960-AD80 


1377.  VALUATION  OF  CERTAIN  IN- 
KIND  SUPPORT  AND  MAINTENANCE 
(ISM)  WHERE  THERE  IS  A  COST-OF- 
LIVING  ADJUSTMENT  IN  SSI 
BENEFITS  (454P) 

Legal  Authority:  PL  103-66,  sec  13735 

CFR  Citation:  20  CFR  416.420;  20  CFR 
416.1130(a) 

Legal  Deadline:  None 

Abstract  These  proposed  regulation 
would  reflect  the  amendment  to  section 
1611(c)  of  the  Act.  effective  January  1, 
1995.  that  the  current  Federal  benefit 
rate  be  used  in  determining  the  value 
of  certain  in-kind  support  and 
maintenance  for  the  first  2  months  after 
there  is  a  cost-of-living  adjustment  in 
SSI  benefits. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  02AXV95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Lawrence  V.  Dudar. 

Legal  Assistant.  Department  of  Health 
and  Human  Services.  Social  Security 
Administration.  Office  of  Regulations, 
6401  Security  Boulevard.  Baltimore, 
MD  21235.  410  965-1759 


RIN:  096O-AD82 


1378.  RELATIONSHIP/COVERAGE 
ACTIONS  NOTE  INITIAL 
DETERMINATIONS/SSI  CORRECTIONS 
(455P) 

Legal  Authority:  42  USC  402;  42  USC 
403(a);  42  USC  403(b);  42  USC  405(a); 
42  USC  405(b);  42  USC  416;  42  USC 
423;  42  USC  428(a);  42  USC  428(b);  42 
USC  428(c);  42  USC  428(d);  42  USC 
428(e);  42  USC  1302;  42  USC  401(j); 
42  USC  405(a) 

CFR  Citation:  20  CFR  404.331;  20  CFR 
404.332;  20  CFR  404.341;  20  CFR 
404.357;  20  CFR  404.361;  20  CFR 
404.366;  20  CFR  404.903;  20  CFR 
416.1180 

Legal  Deadline:  None 

Abstract  This  regulation  will  make 
technical  chemges  to  several  sections. 
Most  of  the  changes  correct  problems 
with  wording  which  occurred  during 
the  1980  recodification.  One  change 
corrects  an  obvious  clerical  error  in  the 
wording  of  section  416.1180.  Another 
change  expands  section  404.903  to 
clarify  that  extending  social  security  or 
medical  coverage  in  accordance  with 
section  218  of  the  Act  is  a  matter 
between  the  individual  and  the  State 
and  is  not  subject  to  SSA's 
administrative  review  process. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  OOAXVOO 

Small  Entities  Affected:  None 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Lois  Berg,  Paralegal 
Specialist,  Department  of  Health  and 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Boulevard,  Baltimore, 
MD  21235.  410  065-1713 

RIN:  0960-AD83 

1379.  PREVENTION  OF  ADVERSE 
EFFECTS  ON  EUGIBILITY  AND 
BENEFIT  AMOUNT  WHEN  SPOUSE 
OR  PARENT  ABSENT  DUE  TO  ACTIVE 
MILITARY  SERVICE  (462P) 

Legal  Authority:  PL  103-66,  sec  13733 

CFR  Citation:  20  CFR  416.1160ff 

Legal  Deadline:  None 

Abstract  These  proposed  regulations 
reflect  the  provisions  of  section  13733 
of  Pub.  L.  103-66  which  allows  us  to 
consider,  absent  evidence  to  the 
contrary,  an  ineligible  parent  or  spouse 


HHS--SSA 


Proposed  Rule  Stage 


who  is  absent  fi-om  a  deeming 
household  due  solely  to  an  active  duty 
military  assignment,  to  bo  living  in  the 
same  household  as  the  eligible 
individual  for  deeming  purposes.  This 
will  prevent  possible  adverse  SSI 
effects  which  could  othervsise  result 
when  a  military  deemor  is  absent  from 
the  household. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  OOWVOO 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Lawrence  V.  Dudar. 

Legal  Assistant,  Department  of  Health 
and  Human  Services.  Social  Security 
Administration.  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore. 
MD  21235,  410  965-1759 

RIN:  0960-AD86 

1380.  e  EXTENSION  OF  TIME  PERIOD 
FOR  NOT  COUNTING  AS 
RESOURCES,  FUNDS  RECEIVED  FOR 
REPAIR  OR  REPLACEMENT  OF 
DAMAGED  OR  DESTROYED 
EXCLUDED  RESOURCES  IN  THE  SSI 
PROGRAM  (436P) 

Legal  Authority:  42  USC  1302:  42  USC 
1383 

CFR  Citation:  20  CFR  416.1232 

Legal  Deadline:  None 

Abstract  In  the  past  several  years, 
portions  of  the  United  States  have 
experienced  natural  disasters  that  have 
had  unprecedented  effects  on 
supplemental  security  income  (SSI) 
recipients.  In  August  1992,  Hurricane 
Andrew  devastated  south  Florida 
causing  damage  estimated  in  excess  of 
$18  billion.  Because  of  the  extent  of 
the  devastation,  many  SSI  recipients  in 
the  area  were  unable  to  use  insurance 
payments  to  repair  or  replace  their 
damaged  property  within  the 
timeframes  provided  by  regulations  at 
that  time.  With  the  expiration  of 
existing  timeframes,  the  pajTnents 
would  have  counted  as  a  resource  for 
SSI  purposes.  On  March  17.  1994,  the 
Social  Security  Administration  (SSA) 
published  interim-final  regulations 
which  provided  victims  of  Hurricane 
Andrew  with  an  additional  12-month 
time  period  If  needed  in  which  to 
repair  or  replace  their  property.  We  are 
proposing  regulations  which  provide 
SSA  with  the  flexibility  to  consider 
these  types  of  occurrences  and  provide 


individuals  with  additional  time  to 
repair  or  replace  damaged  or  destroyed 
excluded  resources  when  certain 
criteria  are  met. 

Timetable: 


Action 


Date  FR  Ctts 


NPRM  Comment         00/00/00 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Henry  D.  Lemer, 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21235,  410  965-1762 

RIN:  0960-AD87 

1381.  •  FEDERAL  OASDI  AND  SSI 
FOR  THE  AGED.  BLIND,  AND 
DISABLED;  SIGNATURE 
REQUIREMENTS  FOR  STATE 
AGENCY  MEDICAL  AND 
PSYCHOLOGICAL  CONSULTANTS  IN 
DISABILITY  DETERMINA-nONS  (465P) 

Legal  Authority:  42  USC  405(a);  42 
USC  421;  42  USC  1302;  42  USC  1382c; 
42  USC  1383;  42  USC  1383b 

CFR  Citation:  20  CFR  404.1615;  20  CFR 
416.1015 

Legal  Deadline:  None 

Abstract:  We  propose  to  revise  sections 
404.1615  and  416.1015  of  the  current 
regulations  regarding  the  certifications 
required  on  disability  determination 
forms.  Current  regulations  require  that, 
unless  the  disability  determination  is 
made  by  a  State  agency  disability 
hearing  officer,  disability  hearing 
officer,  disability  determinations  will 
be  made  by  a  team  consisting  of  a  State 
agency  medical  or  psychological 
consultant  and  a  State  agency  disability 
examiner,  even  when  the  determination 
is  made  on  technical,  nonmedical 
grounds.  We  propose  to  remove  the 
requirement  that  a  medical  or 
psychological  consultant  make  the 
determination  jointly  with  the 
disability  examiner  when  there  is  no 
medical  evidence  to  be  evaluated. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  01/00i«5 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Harry  J.  Shori,  Legal 
Assistant,  Department  of  Health  and 


Human  Services.  Social  Security 
Administration.  Office  of  Regulations, 
6401  Security  Boulevard.  410  963-6243 

RIN:  0960-AD88 

1382.  •  FEDERAL  OLD-AGE, 
SURVIVORS,  AND  DISABILITY 
INSURANCE  AND  SUPPLEMENTAL 
SECURITY  INCOME,  ACCEPTABLE 
MEDICAL  SOURCES  (469P) 

Legal  Authority:  42  USC  1302;  42  USC 
1383;  42  USC  405 

CFR  Citation:  20  CFR  404.1513;  20  CFR 
416.913 

Legal  Deadline:  None 

Abstract  We  propose  to  add  speech 
and  language  pathologists  to  the  list  of 
acceptable  medical  sources  in  our 
current  regulations.  These  sources  will 
assist  us  in  establishing  the  existence 
of  speech  and  language  impairments. 
We  also  propose  to  make  other  changes 
in  our  regulations  to  clarify  what  we 
mean  by  an  acceptable  medical  source. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  04/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Richard  M.  Bresnick. 

Legal  Assistant.  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard.  Baltimore. 
MD  21235,  410  965-1758 

RIN:  0960-AD91 

1383.  •  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  PROGRAM; 
CONTRIBUTIONS  FOR  SUPPORT 
(475P) 

Legal  Authority:  42  USC  402(d)(3);  42 
USC  416(b)(3);  42  USC  405(a);  42  USC 
1302 

CFR  Citation:  20  CFR  404.366 

Legal  Deadline:  None 

Abstract:  To  provide  more  uniformity 
in  our  decision  making,  we  are  - 
amending  our  rules  on  the 
contributions  for  support  that  must  be 
provided  by  the  insured  to  certain 
categories  of  claimants  for  child's 
benefits. 

Timetable: 


Action 


Date 


FR  cue 


NPRM 


12/00/94 


UMI 
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Small  EntitiM  Affected:  None 
Qovemment  Levels  Affected:  None 

Agency  Contact  Jack  Schanberger. 

Legal  Assistant.  Department  of  Health 
and  Human  Services.  Social  Security 
Administration,  Office  of  Regulations. 
6401  Secxirity  Boulevard,  Baltimore. 
MD  21235,  410  065-8471 

RIN:  096(>-AOg2 

1384.  •  COMPUTATION  OF  SSI 
BENEFrrS  FOR  THE  FIRST  THREE 
MONTHS  OF  PAYMENT  (476P) 

Legal  Auttwilty:  42  USC  1302;  42  USC 

1383 

CFR  Citation:  20  CFR  416.320 

Legal  Oeadtine:  None 

Abstract:  SSI  eligibility  and  payment 
are  calculated  by  taking  into  account 
income  received  by  the 
applicant/recipient.  Two  calculations 
must  be  made  for  each  month.  The  first 
is  the  eligibility  computation  and  is 
based  on  the  current  (payment)  month's 
income.  The  second  is  the  eligibility 
computation,  which,  under 
retrospective  monthly  accounting,  is 
based  (usually)  on  the  income  of  a  prior 
month  called  the  budget  month. 
Generally  the  budget  month  is  2 
months  prior  to  the  payment  month. 
The  transitional  computation  for  the 
first  3  months  of  ssi  payment  is  an 
exception  to  the  general  rule  described 
above.  While  the  eligibility 
computation  continues  to  apply  to  the 
current  month's  income,  the  budget 
month  on  which  each  of  the  first  3 
months"  payments  are  based  is  the  first 
month  of  eligibihty.  This  policy  was 
intended  to  focilitate  the  transition  into 
2  month  retrospective  accounting  cycle 
and  to  avoid  penalizing  the  recipient 


for  income  received  prior  to  initial  SSI 
eligibility.  However,  the  policy  also  has 
the  effect  of  counting  income  which  is 
only  received  in  one  month  more  than 
one  time.  In  Jones  v.  Shalala  the  Ninth 
Circuit  Court  of  Appeals  ruled 

Timetable: 


Action 


Dele  FR  cue 


NPRM  00/00/00 

Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Henry  D.  Lemer. 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Sectirity 
Administration.  Office  of  Regulations, 
6401  Security  Boulevard.  Baltimore. 
MD  21235.  410  965-1762 

RIN:  0960-AD93 

1385.  •  DEFINITION  OF  "LARGEST 
BENEFIT  AMOUNT'  FOR  PURPOSES 
OF  DETERMINING  THE  EARNINGS 
RECORD  ON  WHICH  A  PERSON  WHO 
IS  SIMULTANEOUSLY  ENTITLED  TO 
CHILD'S  INSURANCE  BENEFITS 
(481 P) 

Legal  Auttiortty:  42  USC  402(d):  42 
USC  402(k);  42  USC  1302;  42  USC 
405(a) 

CFR  Citation:  20  CFR  404.304;  20  CFR 
404.353b;  20  CFR  404.407d 

Legal  Deadline:  None 

Abstract:  Section  202(k)(2)(A)  of  the 
Act  (42  U.S.C.  402(k)(2)(A))  contains 
the  statutory  requirements  for 
determining  the  earnings  record  on 
which  SSA  will  pay  a  person,  who  is 
simultaneously  entitled  to  child's 
insurance  benefits  on  the  earnings 
records  of  more  than  one  worker. 
Generally,  the  child's  benefits  will  be 


paid  on  the  earnings  record  that  yields 
the  highest  primary  insurance  amount 
(PIA).  However,  under  certain 
circumstances,  the  child's  benefits  will 
be  paid  on  the  earnings  record  that 
yields  a  lower  PIA  if  that  record 
produces  the  "largest  benefit "  to  which 
the  child  could  be  entitled  under 
section  202(d)  without  the  application 
of  the  reduction  under  the  "family 
maximum"  provisions.  In 
implementing  section  202(k)(2)(A),  SSA 
has  determined  the  "largest  benefit" 
under  section  202(k)(2)(A)  by 
comparing  the  original  benefit  amount 
(i.e.,  50  percent  of  the  PIA  of  a  living 
worker  and  75  percent  of  the  FL\  of 
a  deceased  worker)  calculated  on  the 
dependent  and/ or  survivor  claim  of  the 
child  on  the  earnings  record  of  each 
worker  without  applying  any 
reductions  or  deductions.  The  United 
States  District  Court  for  the  Northern 
District  of  Alabama  in  Agee  v.  Sullivan 
rejected 

Tlmetak>le: 


Action 


Date 


FR  CHe 


NPRM  OO^XVOO 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Lois  Berg.  Paralegal 
Specialist,  Departinent  of  Health  and 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21235.  410  965-1713 

RIN:  0960-AD95     . 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (NHS) 
Social  Security  Administration  (SSA) 


Final  Rule  Stage 


1386.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  SUSPENSIONS. 
TERMINATIONS.  AND  ADVANCE 
NOTICE  OF  ADVERSE 
DETERMINATIONS  (031 F) 

Legal  Auttwrity:  42  USC  1382;  42  USC 
1382a;  42  USC  1382b:  42  USC  1382r; 
42  USC  1382d;  42  USC  1383;  PL  99- 
643,  sec  3;  PL  99-643.  sec  4;  PL  100- 
203,  sec  9103;  PL  100-203,  sec  9112; 
PL  100-203.  sec  9115;  PL  101-239,  sec 


8009;  PL  101-508,  sec  5038;  PL  101- 
508.  sec  5105 

CFR  Citation:  20  CFR  416B;  20  CFR 
416G;  20CFR416M 

Legal  Deadline:  None 

At>8tract:  This  regulation  reorganizes, 
revises,  and  clarifies  the  rules  on 
stopping,  reducing,  suspending,  and 
terminating  an  SSI  beneficiary's  SSI 
benefits.  This  regulation's  purpose  is  to 
make  these  rules  easier  to  read  and 
understand.  These  rules  also  reflect  the 


following  statutory  enactments:  (1) 
section  3  of  Pub.  L.  99-643.  (2)  section 
4  of  Pub.  L.  99-643.  (3)  section  9103 
of  Pub.  L.  100-203.  (4)  section  9112  of 
Pub.  L.  100-203.  (5)  section  9115  of 
Pub.  L.  100-203,  (6)  section  8009  of 
Pub.  L.  101-239.  (7)  section  5038  of 
Pub.  L.  101-508.  and  (8)  section  5105 
of  Pub.  L.  101-508. 


HHS-SSA 


Tlmetal>le: 


Action 


Date 


FR  Cite 


Notice  of  Decision  to  06/19/79    44  FR  35241 

Develop  Regs 

NPRM  05/08/86    51  FR  17057 

NPRM  Comment  07/07/86 

Period  End 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Lawrence  V.  Dudar, 

Legal  Assistant.  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21235,  410  965-1759 


RIN:  0960-AA22 


1387.  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  PROGRAM; 
REVISED  MEDICAL  CRITERIA  FOR    ^ 
DETERMINATION  OF  DISABILITY; 
MUSCULOSKELETAL  SYSTEM  (143F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
36  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0960-ABOl 

1388.  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAM;  CONTINUED  PAYMENT 
OF  BENEFITS  TO  PERSONS  IN 
VOCATIONAL  REHABILITATION 
PROGRAMS  (131F) 

Legal  Authority:  42  USC  405;  42  USC 
425;  42  USC  1302;  42  USC  1383 

CFR  Citation:  20  CFR  404.316;  20  CFR 
404.337;  20  CFR  404.352;  20  CFR 
404.902;  20  CFR  404.1586;  20  CFR 
404.1596;  20  CFR  404.1597;  20  CFR 
416.1321;  20  CFR  416.1338;  20  CFR 
416.1331;  20  CFR  416.1402 

Legal  Deadline:  None 

At}8tract:  These  changes  permit  the 
continued  payment  of  disability 
benefits  to  persons  who  medically 
recover  while  participating  in  a 
vocational  rehabilitation  (VR)  program, 
without  regard  to  whether  the  person 
was  expected  at  the  onset  of  the  VR 
program  to  medically  recover  before  the 
scheduled  completion  date  of  the 
program  and  without  regard  to  whether 
the  person  has  any  residual  functional 
limitation.  These  changes  bring  the 
regulations  into  conformity  with  certain 
court  decisions. 


Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
Final  Action 


05/14/86    51  FR  17616 
00/00/00 


Small  Entitles  Affected:  None 
Govemntent  Levels  Affected:  None 

Agency  Contact  Jack  Schanberger, 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Blvd..  Baltimore,  MD 
21235.  410  965-8471 

RIN:  0960-AB05 

1389.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  PROCEEDS  OF  A 
LOAN,  PAYMENT  OF  PRO  RATA 
SHARE  OF  HOUSEHOLD  OPERATING 
EXPENSES  (180F) 

Legal  Authority:  42  USC  1302 

CFR  Citation:  20  CFR  416.1103;  20  CFR 
416.1133 

Legal  Deadline:  None 

Abstract  Money  borrowed  (a  loan)  is 
not  income  for  SSI  purposes  and 
therefore  has  no  effect  on  a  person's 
SSI  benefits.  These  regulations  will 
state  that  only  cash  transactions  may 
be  considered  loans.  These  regulations 
will  also  provide  that  the  one-third 
reduction  rule  which  applies  when  a 
person  who  lives  in  another's 
household  and  receives  in-kind  support 
and  maintenance  will  not  apply  if  the 
SSI  recipient  pays  his  or  her  pro  rata 
share  in  cash  and  no  later  than  the 
month  under  consideration.  No 
additional  costs  or  savings  are 
anticipated. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/20/90    55  FR  33922 
10/19/90 

OO/OO'OO 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton.  Legal 
Assistant.  Department  of  Health  and 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Blvd.,  Baltimore,  MD 
21235,  410  965-8470 

RIN:  0960-AC42 


Final  Rule  Stage 


1390.  OLD-AGE.  SURVIVORS,  AND 
DISABILITY  INSURANCE  PROGRAM; 
APPLICABILITY  OF  GOVERNMENT 
PENSION  TO  CERTAIN  FEDERAL 
EMPLOYEES  (188F) 

Legal  Auttwrlty:  42  USC  402(b);  42 
USC  402(c);  42  USC  402(e);  42  USC 
402(f);  42  USC  402(g);  PL  100-203,  Sec 
9007;  PL  100-647.  Sec  8014 

CFR  Citation:  20  CFR  404.408a 

Legal  Deadline:  None 

Abstract  This  final  rule  would  reflect 
provisions  of  the  Omnibus  Budget 
Reconciliation  Act  of  1987  (PL  100-203. 
sec  9007)  on  the  Government  pension 
offset  and  provisions  of  the  Technical 
and  Miscellaneous  Revenue  Act  of  1988 
(PL  100-647).  which  also  contained 
new  rules  on  the  government  pension 
offset. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Com«nent 

Period  End 
Final  Action 


12/12/89 
02/12/90 

OOAXVOO 


54  FR  51036 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Jack  Schanberger. 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Blvd..  Baltimore,  MD 
21235.  410  965-8471 

RIN:  0960-AC46 

1391.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  CONTINUATION 
OF  FULL  BENEFIT  STANDARD  FOR 
CERTAIN  PERSONS  TEMPORARILY 
INSTITUTIONALIZED  (198F) 

Legal  Authority:  PL  100-203,  Sec  9115; 
PL  99-643,  Sec  3 

CFR  Citation:  20  CFR  416.211;  20  CFR 
416.413;  20  CFR  416.414;  20  CFR 
416.1149;  20  CFR  416.1167;  23  CFR 
416.1325;  20  CFR  416.2C4:;  Z3  CFR 
416.410;  20  CFR  416.412;  20  CFR 
416.640;  20  CFR  416.1147 

Legal  Deadline:  None 

At>stract:  These  regulations  conform  to 
statutory  amendments  which  require 
continued  payment  for  up  to  three 
months  based  on  the  full  payment  rate 
to  certain  persons  eligible  for  SSI 
payments  imder  sections  1619  or  1611 
of  the  Social  Secxirity  Act  who  enter 
certain  medical  or  psychiatric 


UMI 
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HHS-SSA 


Final  Rule  ^tage 


institutions.  Witliout  the  provisions, 
SSI  bMiefits  would  be  reduced  or 
mispended. 

Timetable: 


Action 


FR  ate 


09/28/92    57  FR  44519 
11/27/92 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/94 

Small  Entitles  Attected:  None 

Government  Levels  Affected:  None 

Agency  Contact  La%vrence  V.  Dudar. 

Legal  Assistant.  Department  of  Health 
and  Human  Services,  Social  Security 
Administration.  OfBce  of  Regulations, 
6401  Security  Blvd..  Baltimore.  MD 
21235.410  965-1759 

RIN:  0960-AC55 

1392.  OLD-AGE.  SURVIVORS,  AND 
DISABILITY  INSURANCE  PROGRAM; 
MEDICAL  CRITERIA  FOR 
EVALUATING  MENTAL  DISORDERS 
FOR  ADULTS  (222F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
37  in  Fart  il  of  this  issue  of  th^  Federal 
Register. 

RIN:  0960-AC74 

1393.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  TREATMENT  OF 
AUGMENTED  VETERANS'  BENEFITS 
(231 F) 

Legal  Auttwrity:  42  USC  1382a 

CFR  Citation:  20  CFR  416.1123 

Legal  Deadline:  None 

Atistract:  These  regulations  describe 
the  treatment  of  the  dependent's 
portion  of  an  augmented  Department  of 
Veterans  Affairs  benefit  as  income  to 
the  dependent  by  the  SSI  program. 

TimeObe: 


Action 


Date 


FRCna 


05/18/90    55  FR  20612 

07/17/90 


NPRM 

NPRIvl  Comnnent 

Pd.-KXJ  E.xJ 
Final  Action  11/00/94 

Sir.all  E.^t'^/es  /  f  ec  'dd:  None 

Goi?e'nm«"»t  Leve^^  A  ?fe:ted:  None 

Agency  Cor«N».;t:  Dji-e  I!ea!on.  Legal 
Assistant.  Dcparnfii  of  Health  and 
Human  Scrvicas.  S:  cial  Security 
Adnninist'ation,  CiT.cs  of  Rcculaticns, 
6401  Security  Boulevard.  BaIti.T.ore, 
MD  21235.  410  965-3470 

RN:  09CO-AC82 


1394.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  WAIVER  OF  SSI 
RULE  FOR  DEEMING  TO  CHILDREN 
THE  INCOME  AND  RESOURCES  OF 
THEIR  PARENTS  FOR  CERTAIN 
DISABLED  CHILDREN  (2S2F) 

Legal  Authority:  42  USC  I382c(fl(2) 

CFR  Citation:  20  CFR  416.415;  20  CFR 
416.1148;  20  CFR  416.1165;  20  CFR 
416.1202 

Legal  Deadline:  None 

Abstract:  These  proposed  regulations 
reflect  the  provisions  of  section  8010 
of  Pub.  L.  101-239  which  waive  the  SSI 
income  and  resource  deeming  rules 
(which  deem  the  income  and  resources 
of  a  disabled  child's  parents  to  the 
child  if  the  child  is  living  at  home)  for 
disabled  children  who  were  eligible  for 
SSI  beneRts  while  in  a  medical 
institution  and  who  qualify  for 
Medicaid  under  a  State  home  care  plan 
authorized  under  title  XIX  when 
deeming  parental  income  and  resources 
would  make  the  disabled  child 
ineligible  for  SSI  benefits  or  eligible  for 
a  payment  of  less  than  the  personal 
needs  allowance.  This  was  effective 
June  1.  1990. 

Timetable: 


Action 


Dale 


FR  CHe 


09/22/93    58  FR  49249 
11/22/93 


NPRM 

NPRM  Comnr»ent 

Period  End 
FinaJ  Action  01AXV95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact:  Cassandra  Bond, 

Legal  Assistant.  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations, 
6401  Security  Boulevard,  Baltimore, 
MD  21235,  410  965-1794 

RIN:  0960-AC96 

1395.  SSI  PROGRAM;  REDUCTION  IN 
TIME  WHEN  INCOME  AND 
RESOURCES  OF  SEPARATED 
COUPLES  MUST  BE  TREATED  AS 
JOINTLY  AVAILABLE  FOR  PURPOSES 
0=  SSI  ELIGIBILITY  AND  BENEFITS 
(254F) 

Legal  Authority:  42  USC  1382c(b) 

CF.l  Citation:  20  CTR  416.120(c);  20 
CFR  416.305;  20  CFR  416.430;  20  CFR 
416.432;  20  CFR  416.532(c);  20  CFR 
416.554:  20  CFR  416.1130(c);  20  CFR 
416.1147;  20  CFR  416.1801(c);  20  CFR 
416.1802(b):  20  CFR  416.1806;  20  CFR 


416.1811;  20  CFR  416.1830(a);  20  CFR 
416.1832(c);  20  CFR  416.1832(d) 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation 
requires  that  a  married  couple  be 
treated  as  separate  individuals  for 
purposes  of  SSI  eligibility  and  benefit 
determination  beginning  with  the 
month  after  the  month  they  begin  living 
apart.  This  change  is  effective  October 
1.1990. 

Timetable: 


Action 


Date 


FR  Ctte 


NPRM 

NPRM  ConrMTient 

Period  End 
Final  Action 


03A)8/94    59  FR  10766 

os>io&m 

12/00/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton,  Legal 
Assistant,  Department  of  Health  and 
Human  Services,  Social  Security 
Administration.  Office  of  Regulations, 
6401  Seoirity  Boulevard,  Baltimore, 
MD  21235,  410  965-8470 

RIN:  0960-AC98 

1396.  OLD-AGE.  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURtTY  INCOME 
FOR  THE  AGED.  BLIND,  AND 
DISABLED;  UPDATING 
NOMENCLATURE  (264F) 

Legal  Authority:  42  USC  405;  42  USC 
1302;  42  USC  1383 

CFR  Citation:  20  CFR  404;  20  CFR  410; 
20  CFR  416:  20  CFR  422 

Legal  Deadline:  None 

Abstract  This  regulation  amends 
current  regulations  to  replace  outdated 
nomenclature  and  terminology,  to 
eliminate  little  used  rules  and 
provisions  which  are  no  longer  in 
effect,  and  to  correct  technical  errors 
such  as  misspellings  and  incorrect 
cross-references. 

Timetable: 


Action 


Date 


FR  Ctte 


Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Cassandra  Bond. 
Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration.  Office  of  Regulations, 


6401  Security  Boulevard.  Baltimore. 
MD  21235,  410  965-1794 

RIN:  0960-ADll 


1397.  OLD-AGE.  SURVIVORS,  AND 
D'SABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
FOR  THE  AGED.  BLIND,  AND 
D5SA3LED;  RLPRESENTATIVE  PAYEE 
PEFoflMS  (295F) 

F.egwiatory  Plan:  This  entr>-  is  Seq.  No. 
23  in  Part  11  of  this  issue  of  the  Federal 
Register. 

filS:  0960-AD22 


1393.  ORGANIZATION  AND 
PROCEDURES;  PROCEDURES  OF 
THE  OFFICE  OF  HEARINGS  AND 
APPEALS;  AUTHORITY  OF  APPEALS 
CFrlCERS  TO  DENY  A  REQUEST  FOR 
APPEALS  COUNCIL  REVIEW  (334F) 

Legal  Authority:  42  USC  405;  42  USC 
1302;  42  USC  1383 

CFR  Citation:  20  CFR  422.205 

Legal  Deadline:  None 

Abstract:  We  propose  to  amend  our 
ragulations  to  give  Appeals  Officers  of 
the  Appeals  Council  authority  to  deny 
requests  for  review  of  hearing 
decisions.  Presently,  this  authority  rests 
only  with  members  of  the  Appeals 
Council. 

Timetable: 


Action 


Date 


FR  Cite 


C 1/1 0,34    5S  FR  1363 
03/ 11. '94 


UPRM 

NPRM  Comment 

Period  Eixl 
Final  Action  C3/00/95 

Small  Entities  Affected.  i\one 

Govemm*»ni  Levels  Affected:  None 

^--..cy  Contact  Lois  Berg,  Legal 
Assistant,  Office  of  Regulations, 
Department  of  Health  and  Human 
Services,  Social  Security 
Administration,  6401  Security 
Boulevard,  Bahimore.  Mar\-land  21235. 
4:0  965-1713 

RIN:  C960-AD45 

1399.  CASDI  AND  SSI;  TESTING 
WOOIFICATiONS  TO  THE  DISABILITY 
DETf  .'^MiNATiON  PROCEDURES 
(oo»JF) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
39  ia  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0960-AD63 


1400.  RELIABLE  INFORMATION 
WHICH  IS  CURRENTLY  AVAILABLE 
FOR  DETERMINING  BENEFIT 
AMOUNTS  IN  THE  SUPPLEMENTAL 
SECURITY  INCOME  PROGRAM  (382F) 

Legal  Auttiority:  42  USC  1302;  42  USC 
1382(a)  to  1382(c);  42  USC  1382(e);  42 
USC  1382a;  42  USC  1382f;  42  USC 
1383 

CFR  Citation:  20  CFR  416.420 

Legal  Deadline:  NPRM.  Judicial.  March 
16.  1993. 

Abstract  Pursuant  to  the  Court  order 
in  Gould,  et  al.  v.  Sullivan,  No.  C2- 
87-964  (S.D.  Ohio.  October  2.  1992),  we 
proposed  a  rule  for  determining 
benefits  in  the  SSI  program.  Under 
section  1611(c)(4)(A)  of  the  Social 
Security  Act.  if  the  Secretary 
determines  that  reliable  information  is 
currently  available  concerning  the 
income  and  other  circumstances  of  an 
individual  for  a  month,  the  Secretary 
may  use  that  information  to  determine 
an  individual's  SSI  benefit  amount  for 
that  month.  This  discretionary  method 
of  determining  SSI  benefit  amounts  is 
an  exception  to  the  use  of  information 
from  a  prior  month,  known  as 
retrospective  monthly  accounting 
(RMA),  as  provided  in  section 
1611(c)(1)  of  the  Act.  The  proposed 
rule  explained  that  the  Secretary  has 
determined  that  no  information  exists 
which  is  reliable  and  currently 
available  to  use  in  computing  SSI 
benefit  amounts  pursuant  to  section 
1611(c)(4). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NFRM  Comment 

Period  End 
Final  Action 


03/16/93    58  FR  14191 
05/1 7/S3 

00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Henr>'  Lemer,  Legal 
Assistant,  Department  of  Health  and 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21235.  410  965-1762 

RIN:  0960-AD65 


1401.  COMPENSATION  OF  QUALIFIED 
ORGANIZATIONS  SERVING  AS 
REPRESENTATIVE  PAYEES  UNDFR 
TITLE  II  AND  TITLE  XVI  (423F) 

Legal  Authority:  42  USC  405(a);  42 
USC  405(j);  42  USC  1302;  42  USC 
1383(a)(2) 

CFR  Citation:  20  CFR  404.2040;  20  CFR 
404.2040a;  20  CFR  416.640;  20  CFR 
416.640a 

Legal  Deadline:  None 

Abstract  These  nc  lltional  changes  to 
the  final  regula'dc.;5  wMch  were 
published  on  June  1,  i9§2  will  require 
a  representative  payt  i  to  set  aside  a 
personal  needs  allowance  for  all 
institutionalized  beneficiaries;  preclude 
a  qualified  organization  that  serves  as 
representative  payee  from  taking  a  fee 
fix)m  the  personal  needs  allowance  of 
all  institutionalized  beneficiaries;  and 
allow  a  qualified  organization  to  collect 
its  fee  for  services  from  conserved 
benefits  in  certain  limited 
circumstances. 

Timetable: 


Action 


Date 


FR  Ctte 


Final  Action  00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Henry  D.  Lemer. 

Legal  Assistant,  Department  of  Health 
and  Humaji  Services.  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235,  410 
965-1762 

RIN:  0960-AD71 

1402.  FEDERAL  OASDI  AND  SSI; 
COMPUTING  BENEFIT  AMOUNTS, 
DISPOSING  OF  UNDERPAYMENTS, 
RESOLVING  OVERPAYMENTS,  AND 
PAYMENT  RESTRICTION  (428F) 

Legal  Authority:  42  USC  405(a);  42 
USC  415(a)(7);  42  USC  1302(a) 

CFR  Citation:  20  CFR  404.213;  20  CFR 
404.460;  20  CFR  404.503;  20  CFR 
404.510 

Legal  Deadline:  None 

Abstract:  Current  regulations  on  the 
windfall  elimination  provision  do  not 
explain  how  SSA  will  treat  the 
purchase  of  noncovered  retroactive 
sd:  >  .^e,  e.g.,  the  purchase  of  coverage 
for  military  service.  The  regulations 
will  state  that  we  will  accept  such 
service  in  determining  whether  an 
insured  individual  is  exempt  from  the 
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windfall  provision  because  he  or  she 
became  eligible  before  1986  for  a 
pension  based  on  noncovered 
employment.  The  regulations  will  also 
include  three  technical  amendments. 
First,  wc  will  delete  a  cross  reference 
which  erroneously  indicates  that  a 
person  otherwise  eligible  for  an 
underpajonont  of  benefits  must  be  the 
parent  of  an  insured  individual. 
Second,  we  wi!l  change  age  72  to  age 
70  regard: i;g  deductions  for  net 
earnings  f-  ^m  self-employment.  Third, 
we  wiii  Gc'ote  the  German  Democratic 
Republic  s.-.d  Albania  from  the  list  of 
countries  io  which  payment  of  benefits 
is  restricted. 

Timetable:  , 


Action 


Data 


FR  CIta 


07/20/94    59  FR  37000 
09/19/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/OaoO 

Small  Entities  Affactad:  None 

Government  Lavals  Affectad:  None 

Agancy  Contact:  Jack  Schanber:ger, 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration.  6401  Security 
Boulevard,  Baltimore,  MD  21235,  410 
965-8471 

RIN:  0960-AD72 

1403.  FEDERAL  OLO-AQE. 
SURVIVORS,  AND  DISABILITY 
INSURANCE:  EVIDENCE  REQUmED 
TO  PRESUME  A  PERSON  IS  DEAD 
(443F) 

Legal  Authority:  42  USC  405(a);  42 
use  1102 

CFR  Citation:  20  CFR  404.720 

Legal  Deadline:  None 

At}Stract:  These  proposed  regulations 
reflect  a  new  pmposiad  policy  providing 
that  the  presumption  of  death  arises 
when  the  claimant  establishes  an 
individual  has  been  absent  from  his  or 
her  residence  and  not  heard  from  for 
7  years.  Once  the  presumption  is  made, 
the  burden  then  shifts  to  us  to  rebut 
the  presumption  either  by  presenting 
evidence  that  the  missing  individual  is 
still  alive  or  by  providing  an 
explanation  to  account  for  the 
individual's  absence  in  a  manner 
consistent  with  continued  life  rather 
than  death.  Policy  concerning  the 
rebuttal  of  a  presumption  of  death  will 
also  be  provided  in  a  new  section  to 
tho  regulations. 


Timatabia: 


Action 


Data  FR  Cil* 


07/20/94    59  FR  37002 
09/19/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entttids  Affectad:  None 

Govamment  Levels  Affected:  None 

Agency  Contact:  Henry  D.  Lcmer, 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Onice  of  Regulations, 
6401  Security  Boulevard,  Baltimore. 
MD  21235,  410  965-1762 

RIN:  0960-AD79 

1404.  TEMPORARY  INCREASE  IN 
SPONSORSHIP  PERIOD  FOR  ALIENS 
UNDER  THE  SSI  PROGRAM  (457F) 

Legal  Authority:  PL  103-152,  sec  7 

CFR  Citation:  20  CFR  416.1160;  20  CFR 
416.1204 

Legal  Deadline:  None 

AkMtract  Section  7  of  Pub.  L.  103-152 
amended  section  1621  of  the  Social 
Security  Act  to  temporarily  increase  the 
sponsorship  period  for  aliens  under  the 
SSI  program  from  3  years  to  5  years 
following  the  alien's  date  of  lawful 
admission  to  the  U.S.  The  inciebse  in 
the  sponsorship  period  is  effective 
January  1, 1994.  Beginning  October  1. 
1996.  the  3-year  sponsorship  period 
will  be  reinstated.  We  will  amend  our 
regulations  to  conform  to  the  statutory 
changes.  Any  costs/savings  are 
associated  with  the  legislation  and  not 
with  the  regulations  themselves. 

Timetable: 


Action 


FRCHe 


Final  Action  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Lois  Berg,  Paralegal 
Speciahst,  Department  of  Health  and- 
Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Secxirity  Boulevard,  Baltimore, 
MD  21235,  410  965-1713 

RIN:  0960-AD84  ' 

1405.  REPLACEMENT  OF  LOST. 
DAMAGED  OR  STOLEN  EXCLUDED 
RESOURCES  (HURRICANE  ANDREW) 
(4581) 

Legal  Authority:  42  USC  I302j  42  USC 

1383 


CFR  Citation:  20  CFR  416.1232 

Legal  Deadline:  None 

Abstract:  Some  supplemental  security 
income  (SSI)  recipients  who  were 
victims  of  Hurricane  Andrew  in  south 
Florida  have  not  been  able  to  replace 
or  repair  their  damaged  homes  and 
other  excluded  resources  due  to 
circumstances  beyond  their  control. 
This  means  that  some  SSI  recipients 
will  be  holding  assets  (insurance 
money)  in  amounts  that  will  disqualify 
them  for  SSI  benefits  if  held  for  periods 
exceeding  the  maximum  18-month 
period  currently  in  regulations  at 
section  416.1232.  Since  Hurricane 
Andrew  occurred  in  August  1992,  SSI 
recipients  could  become  ineligible  as 
early  as  March  1994.  We  are  codifying 
in  regxilations,  interim  final  rules  which 
provide  additional  time  for  victims  of 
Hurricane  Andrew  to  replace  or  repair 
their  damaged  excluded  resources 
without  sneering  loss  or  interruption  of 
their  SSI  benefits. 

Timetable: 


Action 


Data 


FR  Ota 


Interim  Final  Rule 
NPRM  Comment 

Period  End 
Pmal  Action 


03/17/94    59  FR  12544 
05/17/94 

12A)0/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Henry  D.  Lemer. 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore, 
MD  21235,  410  965-1762 

RIN:  0960-AD85 

1406.  •  TECHNICAL  CHANGES  TO 
TITLE  XVI  (466F) 

Legal  Authority:  42  USC  1382;  42  USC 
1382a;  42  USC  1382b;  42  USC  1382J 

CFR  Citation:  20  CFR  416.1236:  20  CFR 
416  app 

Legal  Deadline:  None 

Abstract  We  are  amending  the 
supplemental  security  income 
regulations  by  making  technical 
changes  to  update  the  appendix  at  the 
end  of  Subpart  K  which  lists  exclusions 
from  income  in  statutes  other  than  the 
Social  Security  Act  and  to  update  the 
Usts  of  statutory  exclusions  fix)m 
resources  contained  in  Subpart  L. 
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HHS-SSA 


Timetable: 


Action 


Date 


FR  at* 


Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton.  Legal 
Assistant.  Department  of  Health  and 
Human  Services.  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore. 
MD  21235.  410  965-8470 

RIN:  096(>-AD89 


1407.  e  SUPPLEMENTAL  SECURITY 
INCOME  FOR  THE  AGED,  BUND  OR 
DISABLED;  EVIDENCE  OF  LAWFUL 
ADMISSION  FOR  PERMANENT 
RESIDENCE  IN  THE  UNITED  STATES 
(486F) 

Legal  Authority:  42  USC  1302;  42  USC 
1382c(a)(l)(B);  42  USC  1382c(e);  42 
USC  1383 

CFR  Citation:  20  CFR  416.1615 

Legal  Deadline:  None 

Abstract  On  September  20.  1993.  the 
Immigratioit  and  Naturalization  Service 
(INS)  published  a  regulatory  change 
concerning  the  documents  which 
certify  the  alien  status  of  a  lawful 
permanent  resident  within  the  United 
States.  The  change  which  establishes 
INS  Form  1-551,  Alien  Registration 
Receipt  Card,  a$  the  definitive  evidence 
of  lawful  permanent  resident  status  is 


1408.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM;  WHAT  IS  NOT 
INCOME  (121F) 

CFR  Citation:  20  CFr'4  16. 1103(a) 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  07/01/94    59  FR  33906 

Small  Entitiee  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton,  410 
965-8470 


RIN:  0960-AB09 


1409.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM:  CONTINUATION 
OF  BENEFITS  AND  SPEOAL 
ELIGIBILITY  FOR  CERTAIN  SEVERELY 
IMPAIRED  REQPiENTS  WHO  WORK 
(171F) 

CFR  Citation:  20  CFR  416.260;  20  CJ"R 
416.261;  20  CFR  416.262;  20  CFR 
416.265;  20  CFR  418.268;  20  CFR 
416.269;  20  CFR  416.1112;  20  CFR 
416.1402;  20  CFR  416.264;  20  CFR 
416.1403 


Agency  Contact  Richard  M.  Bresnicic 

410  965-1758 
RIN:  0960-AC22 


1410.  OLD-AGE,  SURVIVORS,  AND 
DISABILITY  INSURANCE  AND 
SUPPLEMENTAL  SECURITY  INCOME 
PROGRAMS:  DEEMED  APPLICATION 
DATE  BASED  ON  MISINFORMATION 
(267F) 

CFR  Citation:  20  CFR  404.612;  20  CFR 
4C4.614;  20  CFR  404.615;  20  CFR 
404.633  (New);  20  CFR  404.9J2;  20  CFR 
404.903;  20  CFR  416.310;  20  CFR 
416.325;  20  CFR  416.351  (New);  20  CFR 
416.1402;  20  CFR  416.1403 


Completed: 


Reason 


Data 


FR  Cne 


Final  Action  08,'31/94    59  FR  44918 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Henry  Lerncr,  410 
965-1762 


RIN:  0960-AU05 


Completed: 


Reason 


Date 


FR  CIt* 


Final  Action  08/12/94    59  FR  41400 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


1411.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM:  FINANCIAL 
INSTITUTION  ACCOUNTS  IN  THE  SSI 
PROGRAM  (Z78F) 

CFR  Citation:  20  CFR  416.1201(b);  20 
CFP  416.1208  (New) 


Final  Rule  Stage 


effective  September  20,  1994.  Since 
aliens  who  apply  for  SSI  benefits  as 
lawful  permanent  residents  must 
submit  evidence  of  this  status,  we  are 
revising  the  title  XVI  regulations  to 
reflect  the  change  in  the  INS 
regulations. 

Tlmetat>le: 


Action 


Date 


-FR  am 


Final  Actioo  12/0(V94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  rione 

Agency  Contact:  Lois  Berg.  Paralegal 
Specialist,  Department  of  Health  and 
Human  Services.  Social  Security 
Administration,  Office  of  Regulations. 
6401  Security  Boulevard,  Baltimore. 
MD  21235,  410  965-1713 

RIN:  0960-AD90 


DEPARTMENT  OF  HEALTH  AND  HUhAAN  SERVICES  (HHS) 
Social  Security  Administration  (SSA) 


Completed  Actions 


Completed: 


Reason 


Date 


FR  OH* 


Final  Action  05/31/94    59  FR  27985 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Henry  Lemer,  410 
965-1762 


RIN:  0960-ADlO 


1412.  SUPPLEMENTAL  SECURITY 
INCOME  FOR  THE  AGED,  BUr«D,  AND 
DISABLED;  TREATMENT  OF  CERTAIN 
ROYALTIES  AND  HONORARIA  (310F) 

CFR  Citation:  20  CFR  416.1110;  20  CFR 
416.1111;  20  CFR  416.1121 

Completed: 


Reason 


Date 


FR  CM* 


Final  Action  08*24/94    59  FR  43470 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Duane  Heaton,  410 
965-8470 


RIN:  0960-AD35 


1413.  SUPPLEMENTAL  SECURITY 
INCOME  PROGRAM:  TREATMENT  Ol- 
PROMISSORY  NOTES  IN  HOME 
REPLACEMENT  SITUATIONS  (162F) 

CFR  Citation:  20  CFR  416  1212 


UMI 
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HHS-SSA 


Completed  Actions 


Completad: 


Date 


FR  Cito 


Final  Action  08/23/94    59  FR  43283 

Small  Entitias  Affactad:  None 

Qovammant  Levels  Affected:  None 

Agency  Contact  Henry  Lerner.  410 
965-1762 


1415.  EUQIBILITY  FOR  CHILDREN  OF 
ARMED  FORCES  PERSONNEL 
RESIDING  OUTSIDE  THE  UNITED 
STATES  OTHER  THAN  IN  FOREIGN 
COUNTRIES  (452F) 

CFR  Citation:  20  CFR  416.215 

Completed: 


RIN:  0960- AD61 


t}ata 


FR  Cite 


1414.  APPEAL  RIGHTS  FOLLOWING 
STATE-IMITIATED  MASS  CHANGE  IN 
FEDERAL  i.Y  ADMINISTERED  STATE 
SUPPLEMENTARY  PAYMENTS 
RESULTING  IN  REDUCTION, 
SUSPENSION,  OR  TERMINATION  OF 
STATE  SUPPLEMENTARY  PAYMENTS 
(383F) 

CFR  Citation:  20  CFR  418.1401.  20  CFR 
416.1402;  20  CFR  416.1403. 

Completed: 


Final  Action  08/12/94    59  FR  41399 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Henry  D.  Lerner,  410 
965-1762 


RIN:  0960-AD81 


Rewon 


Data 


FR  ate 


Final  Action 


08/22/94    59  FR  43035 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  |acl(  Schanberger. 
410  065-8471 

RIN:  0960-AD66 


1416.  e  FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE;  DETERMINING 
DISABILITY  AND  BUNDNESS; 
EXTENSION  OF  EXPIRATION  DATE 
FOR  THE  LISTING  OF  IMPAIRMENTS. 
MENTAL  DISORDERS  IN  ADULTS 
(477F) 

Legal  Auttwrity:  42  USC  1302;  42  USC 
1383;  42  USC  405 

CFR  Citation:  20  CFR  404.1500 

Legal  Deadline:  None 


Atwtract  The  Social  Security 
Administration  issues  listings  of 
impairments  to  evaluate  disability  and 
blindness  under  the  Social  Security  and 
Supplemental  security  income  (SSI) 
programs.  This  rule  would  extend  the 
expiration  date  for  the  adult  mental 
disorders  listings.  We  propose  no 
revisions  to  the  medical  criteria  in  the 
listings;  they  would  remain  the  same 
as  they  now  appear  in  the  Code  of 
Federal  Regulations.  This  extension 
will  ensure  that  we  continue  to  have 
medical  evaluation  criteria  in  the 
listings  to  adjudicate  claims  for 
disability  based  on  mental  impairments 
at  step  three  of  our  sequential 
evaluation  process. 

Timetable: 


Action 


Date 


FR  Cite 


Final  ActKjn  08/16/94    59  FR  41974 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Richard  M.  Bresnick, 

Legal  Assistant,  Department  of  Health 
and  Human  Services,  Social  Security 
Administration.  Office  of  Regulations. 
6401  Security  Boulevard.  Baltimore. 
MD  21235.  410  965-1758 

RIN:  0960-AD94 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 

Public  Health  Service  (PHS>— Office  of  Assistant  Secretary  for  Health  (GASH) 


Final  Rule  Stage 


1417.  PUBLIC  HEALTH  SERVICE 
POLICIES  ON  RESEARCH 
MISCONDUCT 

Legal  Authority:  42  USC  289b:  42  USC 
290aa 

CFR  Citation:  42  CFR  93 

Legal  Deadline:  None 

Abstract  The  proposed  regulation  will 
revise  the  definition  of  research 
misconduct,  identify  responsibilities  of 
institutions  receiving  allegations  of 
research  misconduct  involving  PHS- 
supported  research,  provide  a  hearing 
opportunity  for  persons  found  to  have 
engaged  in  research  misconduct,  and 
set  forth  other  policies  of  the 
Department  of  Health  and  Human 
Services  related  to  research  integrity. 

Timetable: 


Action 


Data  FR  Ota 


NPRM  Comment 

Period  End 
Final  Action 


08/29/94    59  FR  33242 


00/00/00 


Action 


FR  Ota 


NPRM 


06/28/94    59  FR  33242 


Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Dr.  Lawrence 
Rhoades,  Director.  Division  of  Policy 
and  Education,  Office  of  Research 
Integrity.  Department  of  Health  and 
Human  Services.  Public  Health  Service, 
5515  Seciuity  Lane.  Suite  700. 
Rockville.  MD  20852.  301  443-5300 

RIN:  0905-AE02 

141&  STANDARDS  OF  COMPLIANCE 
FOR  ABORTION-RELATED  SERVICES 
IN  FAMILY  PLANNING  SERVICE 
PROJECTS 

Legal  Autttortty:  42  USC  300a-4 

CFR  Citation:  42  CFR  59 

Legal  Deadline:  None 


At>8tract  This  rule  would  return  the 
Family  Planning  Service  Program, 
funded  under  Title  X  of  the  Public 
Health  Service  Act.  to  the  compliance 
standards  operative  prior  to  February  2, 
1988.  with  regard  to  the  statutory 
provision  prohibiting  abortion  as  a 
method  of  family  planning  in  projects 
funded  under  that  title. 

Timetable: 


Action 


Data 


FR  ata 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/05/93    58  FR  7464 
08/09/93    58  FR  34024 

00/OOAX) 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Gerald  Bennett. 

Acting  Deputy  Assistant  Secretary  for 
Population  Affairs,  Department  of 
Health  and  Human  Services.  Public 
Health  Service.  East  West  Towers.  Suite 
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HHS-f>HS-OASH 


Final  Rule  Stage 


200.  West  Bldg.,  5600  Fishers  Lave. 
Rockville.  MD  20857.  301  594-4000 


RIN:  0905-AE03 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 

Public  Health  Service  (PHS>— Office  of  Assistant  Secretary  for  Healtfi  (OASH) 


Completed  Actions 


1419.  PfWACY  ACT;  EXEMPT 
SYSTEM 

CFR  Citation:  45  CFR  5b 


Completed: 


Reason 


Date 


FR  CHa 


Final  Action  07/19/94    59  FR  36717 

Final  Action  Effective  08/18/94    59  FR  36717 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Dr.  Lawrence 
Rhoades,  301  443-5300 

RIN:  0905-AD31 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS)  Proposed  Rule  Stage 

Public  Health  Service  (PHS)— Substance  Abuse  and  Mental  Health  Services  Administration  (SAMHSA) 


1420.  CONFIDENTIALITY  OF 
SUBSTANCE  ABUSE  PATIENT 
RECORDS 

Legal  Authority:  42  USC  290dd-2.  as 
amended  by  PL  102-321;  42  USC 
290dd-3.  as  amended  by  PL  102-321 

CFR  Citation:  42  CFR  2 

Legal  Deadline:  None 

Abstract  This  action  modifies  rules  at 
42  CFR  part  2  to  clarify  coverage  of 
general  medical  facilities  in  light  of 
U.S.  V.  Eide,  875  F.2d  1429,  1438  (9th 
Cir.  1989). 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


08/18/94    59  FR  42561 
10/17/94 

03/00«5 


1421.  PROTECTION  AND  ADVOCACY 
FOR  INDIVIDUALS  WITH  MENTAL 
ILLNESS 

Legal  Authority:  42  USC  10801  et  seq, 
as  amended  by  PL  102-173 

CFR  Citation:  45  CFR  51 

Legal  Deadline:  Final,  Statutory',  May 
27,  1992. 

Section  9  of  P.L.  102-173,  enacted  on 
11/27/91.  sets  this  deadline. 

At>stract:  Sets  requirements  for  funding 
State  and  State-designated  systems  for 
protecting  and  advocating  for 
individuals  with  mental  illness.  By  law. 
these  requirements  must  be  set  out  in 
regulations. 

Timetable: 


Action 


Date 


FR  ate 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  State. 
Local.  Tribal.  Federal 

Additional  Information:  Alternate 
Contact:  Sue  Martone.  DL£A, 
SAMHSA.  PHS,  Room  12C-15,  5600 
Fishers  Lane.  Rockville,  MD  20857: 
301-443-4640 

Agency  Contact  Joseph  D.  Faha, 

Director,  DLEA,  SAMHSA,  Department 
of  Health  and  Human  Services.  Public 
Health  Service.  5600  Fishers  Lane, 
Room  12C-15.  Rockville,  MD  20857. 
301  443-4640 

RIN:  0905-AD97 


NPRM 

NPRM  Conxnent 

Period  End 
Final  Action 


10/00/94 
01/00/95 

04/00/95 


Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State. 
Local 

Additional  Information:  Alternate 
Contact:  Sue  Martone,  DLEA, 
SAMHSA.  PHS;  Room  12C-15.  5600 
Fishers  Lane,  Rockville.  MD  20857; 
301-443-4640 

Agency  Contact  Joseph  D.  Faha. 

Director.  DLEA.  SAMHSA.  Department 
of  Health  and  Human  Services,  Public 
Health  Service,  5600  Fishers  Lane. 
Room  12C-15.  Rockville.  MD  20857. 
301  443-4640 

RIN:  0905-AD99 


1422.  COMMUNITY  MENTAL  HEALTH 
SERVICES  BLOCK  GRANTS 

Legal  Authority:  42  USC  300X1.  PL 
102-321.  ADAMHA  Reorganization  Act 

CFR  Citation:  45  CFR  96 

Legal  Deadline:  None 

Abstract  States  and  territories  must 
submit  annual  applications  which 
include  State  plans  and  implementation 
reports  for  ser\'ices  delivery  to  adults 
with  serious  mental  illness  and 
children  with  serious  emotional 
disturbance  under  the  Community 
Mental  Health  Services  Block  Grant 
statute.  Regulatory  action  is  necessary 
to  establish  uniform  application  format 
and  to  institute  requirements  %vith 
regard  to  addressing  and  reporting  on 
the  statutory  criteria  the  Secretary  must 
use  to  determine  if  applications  comply 
with  legislative  mandates  (sections 
1911,  1920  and  1941-1954  of  the  Public 
Health  Service  Act,  as  amended  by  P.L 
102-321),  thus  meeting  approval  for 
grant  award. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  02/00/95 

NPRM  Comment         04/00/95 
Period  End 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State. 

Tribal 

Agency  Contact  Joseph  Faha. 

Director.  Div.  of  Legislation  and 
External  Affairs.  Department  of  Health 
and  Human  Services.  Pubhc  Health 
Service.  Room  12C-15,  Parklavsn 


57562         Federal  Register  /  Vol.  59.  No.  216  /  Monday,  November  14.  1994  /  Unified  Agenda 
HHS-I>HS--SAMHSA 


Proposed  Rule  Stage 


Building.  5600  Fishers  Lane.  Rockville, 
MD  20657.  301  443-4640 

RIN:  0905-AE24 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS)  Final  Rule  Stage 

Public  Health  Service  (PHS>— Substance  Abuse  and  Mental  Health  Services  Administration  (SAMHSA) 


1423.  BLOCK  GRANTS  FOR 
PREVENTION  AND  TREATMENT  OF 
SUBSTANCE  ABUSE 

Legal  Authority:  42  USC  300-x  et  seq. 
as  amended  by  PL  102-321 

CFR  Citation:  45  CFR  96 

Legal  Daadline:  Final.  Statutory. 
August  23.  1992. 

Awards  to  States  after  January  1.  1993 
cannot  be  made  until  implementing 
regulations  are  published. 

AtMtract  Sets  requirements  for  block 
grants  for  prevention  and  treatment  of 
substance  abuse.  The  requirements 
include  criteria  for  approval  of  State 
plans  which  must  by  statute  be 
prescribed  in  regulations.  These 
provisions  are  effective  immediately. 
However,  States  have  90  days  from  the 


effective  date  to  bring  previously 
submitted  FY  1993  applications  into 
substantial  compliance  and  need  to 
submit  applications  in  the  prescribed 
format  beginning  only  with  1994 
applications. 

Tlmetat»le: 


Action 


Dale 


FR  Ctle 


03/31/93    58  FR  17062 
06A}1/93 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action  12/00/94 

Small  Entitles  Affected:  Governmental 

Jurisdictions,  Organizations 

Qovemment  Levels  Affected:  State, 
Tribal 

Addltionai  Information:  Alternate 
Contact:  Sue  Martone.  DLEA, 


SAMHSA,  FHS.  5600  Fishers  Lane. 
Room  12C-15.  Rockville.  MD  20852; 
301-443-4640 

Agency  Contact  Joseph  D.  Faha. 
Director.  DLEA.  SAMHSA.  Department 
of  Health  and  Human  Services.  Public 
Health  Service,  5600  Fishers  Lane, 
Room  12C-15,  Rockville,  MD  20857. 
301  443-4640 

RIN:  0905-AD98 


1424.  BLOCK  GRANTS  FOR 
PREVENTION  AND  TREATMENT  OF 
SUBSTANCE  ABUSE  (TOBACCO 
PROVISIONS) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
45  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AE05 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 

Public  Health  Service  (PHS)— Centers  for  Disease  Control  and  Prevention  (CDC) 


Final  Rule  Stage 


1425.  RESPIRATORY  PROTECTIVE 
DEVK^ES 

Regulatory  Plan:  This  entry  is  Soq.  No. 
46  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AB58 

1426.  interstate  shipment  of 
bk>loqk:al  material  that 
contains  or  may  contain 
infectious  substances 

Legal  Authority:  42  USC  216;  42  USC 
264;  42  USC  271 

CFR  Citation:  42  CFR  72 

Legal  Deadline:  None 

At>Stract  The  revised  regulation  will 
clarify  and  expand  the  requirements  for 
proper  packaging  and  handling  of 
infectious  substances  during  interstate 
shipment.  The  revised  regulation  will 
ensure  that  all  biological  material  that 
could  contain  infectious  substances  is 
packaged  in  a  manner  for  interstate 
shipment  that  minimizes  the  potential 
for  ioaiiage  and  possible  contamination 
of  the  environment  and  minimizes 


direct  physical  contact  with  the 
contents  by  package  handlers.  The 
revised  regulation  is  not  expected  to 
have  a  major  im{>act  on  the  cost  of 
shipping  these  materials. 

Timetable: 


1427.  MEDICAL  EXAMINATKM  OF 
ALIENS 

Legal  Authority:  8  USC  1182;  8  USC 
1224;  8  USC  1225;  42  USC  216;  42  USC 
249;  42  USC  252;  PL  101-649 

CFR  Citation:  42  CFR  34 


Action 


P***         FR  Ctte       Legal  Deadline:  None 


NPRM 

NPRM  Comment 
Period  End 

Final  Actxxi 


03.'02;90    55  FR  7678 
05A)9/90    55  FR  7678 

10/00/94 


Final  Action  Effective  0^f00f95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Jonathan  Y. 
Richmond,  Ph.D.,  Director.  Office  of 
Health  and  Safety.  Centers  for  Diseaso 
Control  and  Prevention.  Department  of 
Health  and  Human  Services.  Public 
Health  Service.  1600  Clifton  Road  NE.. 
Mailstop  F-05.  Atlanta.  GA  30333,  404 
630-24S3 

RIN:  0905-AC89 


Abstract  This  is  a  proposed  revision 
in  the  regulations  for  the  medical 
examination  of  aliens.  The  regulations 
were  developed  to  provide  for  the 
physical  and  mental  examination  of 
aliens  within  the  United  States  or  in 
other  countries  as  required  by  the 
Immigration  and  Nationality  Act.  This 
revision  would  update  the  regulations 
in  accordance  with  current 
epidemiologic  concepts  and  medical 
diagnostic  standards. 

Timetable: 


Action 


Date 


FR  CHe 


Interim  Final  Rule 
Interim  Final 

Comment  Period 

End 


05/31/91    56  FR  25000 
08/02/91    56  FR  25000 
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HHS— PHS— CDC 


Final  Rule  Stage 


Action 


Date 


FR  ate 


Final  Action  00/00/00 

Final  Action  Effective  00/00/00 

Small  Entities  Affected:  None 


Qovemment  Levels  Affected:  State. 
Federal 

Agency  Contact:  Charles  R.  McCance. 

Director.  Division  of  Quarantine. 
Department  of  Health  and  Human 


Services.  Public  Health  Service.  Centers 
for  Disease  Control  and  Prevention, 
1600  Clifton  Road.  Mailstop  E-04, 
Atlanta,  GA  30333,  404  639-8100 

RIN:  0905-AD29 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  Health  Service  (PHS) — Food  and  Drug  Administration  (FDA) 


Prerule  Stage 


1428.  MEDICAL  FOODS 

Legal  Authority:  21  USC  321;  21  USC 
341;  21  USC  342;  21  USC  343;  21  USC 
348;  21  USC  350;  21  USC  351;  21  USC 
352;  21  USC  355;  21  USC  360€e;  21 
USC  371 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 

Administration  is  considering 
development  of  regulations  for  medical 
foods,  as  defined  by  the  Orphan  Drug 
Act  Amendments  of  1988  (21  USC 
360ee(b)(3))  to  assure,  among  other 
things,  the  safety  and  effectiveness  of 
these  products,  proper  labeling  of  the 
nutrient  content  and  purported  uses, 
including  adequate  and  appropriate 
directions  for  use.  and  quality  control 
and  good  manufacturing  practices. 

Timetable: 


Action 


Date 


FR  ate 


ANPRM 

ANPRM  Comment 
Period  End 


00/00/00 
00/00/00 


Small  Entities  Affected:  Businesses 

Qovemment  Levels  Affected:  State. 
Federal 

Agency  Contact:  Carol  Lang, 
Regulatory  Branch.  Division  of 
Programs  and  Enforcement  Policy. 
Office  of  Spec  Nut.,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
456).  200  C  Street  SW..  Washington.  DC 
20204.  202  205-5372 

RIN:  0905-AD91 


1429.  SUNGLASSES;  LABELING; 
ULTRAVIOLET  RADIATION 

Legal  Authority:  21  USC  352 

CFR  Citation:  21  CFR  801 

Legal  Deadline:  None 

Abstract  The  failure  of  sunglasses  to 
block  the  transmittance  of  a  sufficient 
amount  of  UV  rays  may  result  in 
macular  degeneration,  a  condition 
affecting  vision  significantly.  Not  all 
sunglasses  provide  adequate  protection 
for  those  at  high  risk.  FDA  believes  that 
consumers  should  be  aware  of  the 
degree  of  protection  provided.  FDA  is 
publishing  the  ANPRM  to  gather 
additional  information  on  the  extent  of 
the  problem  and  to  seek  potential 
solutions. 

Timetable: 


Action 


Date  FR  Cite 


ANPRM 


12/00/94 


Small  Entities  Affected:  Undetermined 
Qovemment  Levels  Affected:  None 

Agency  Contact:  Joseph  M.  Sheehan, 

Chief,  Regulations  Sta^,  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  2098  Gaither  Road,  Rockville,  MD 
20850.  301  594-4765 

RIN:  0905-AE35 

1430.  INVESTIGATIONAL  DEVICE 
EXEMPTION:  COST  RECOVERY 

Legal  Authority:  21  USC  360j  (g) 

CFR  Citation:  21  CFR  812.7 

Legal  Deadline:  None 


Abstract:  FDA  is  considering  revising 
its  regulation  concerning  recovering 
costs  from  patients  for  devices  being 
investigated  for  safety  and  effectiveness 
information  before  commercial 
marketing.  Presently.  21  CFR  812.7(b} 
prohibits  investigators  from  charging 
subjects  a  price  larger  than  that 
necessjiry  to  recover  costs  of 
manufacture,  research,  development 
and  handling.  FDA  believes  that  this 
may  encoiuBge  more  widespread  use  of 
investigational  devices  than  is 
appropriate.  FDA  is  publishing  this 
ANPRM  to  gather  information  on  the 
nature  and  extent  of  the  problem. 

Timetable: 


Action 


Date 


FR  Cite 


ANPRM  03/00/95 

Small  Entities  Affected:  Undetermined 

Qovemment  Levels  Affected:  None 

Agency  Contact-  Joseph  M.  Sheehan. 

Chief,  Regulations  Staff.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  2098  Gaither  Road,  Rockville,  MD 
20850,  301  594-4765 

RIN:  0905-AE36 


1431.  •  DEVELOPME»n^  OF  HAZARD 
ANALYSIS  CR:T  :CAL  CO-NTSOL 
POINTS  FOR  THE  FouD  INDUSTRY; 
REQUEST  FOR  COMMENTS 

Regulatory  Piar:  This  entry  is  Seq.  No. 
40  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AE60 


UMI 
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DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  H«aith  Service  (PHS>— Food  and  Drug  Administration  (FDA) 


Proposed  Rule  Stage 


HHS— PHS— FDA 


Proposed  Rule  Stage 


1432.  OVER-THE-COUNTER  (OTC) 
DRUG  REVIEW 

Legal  AuttHMity:  21  USC  32lp-.  21  USC 
351;  21  USC  352;  21  USC  353;  21  USC 
355;  21  USC  360a;  21  USC  371a 

CFR  Citation:  21  CFR  310;  21  CFR  330; 
21  CFR  333;  21  CFR  334;  21  CFR  335; 
21  CFR  336;  21  CFR  337;  21  CFR  338; 
21  CFR  339;  21  CFR  340;  21  CFR  341; 
21  CFR  342;  21  CFR  343;  21  CFR  344; 
21  CFR  345;  ... 

Legal  Deadline:  None 

Abstract  The  OTC  drug  review 
establishes  conditions  under  which 
OTC  drugs  are  considered  generally 
recognized  as  safe  and  eflective  and  not 
misbranded.  After  a  fual  monograph 
(i.e..  final  rule)  is  issued,  only  OTC 
drugs  meeting  the  conditions  of  the 
monograph,  or  having  an  approved  new 
drug  appUcation,  may  be  legally 
marlteted.  NOTE:  NPRM  for  "Antidotes. 
Toxic  Ingestion  Products"  was 
combined  with  NPRM  for  "Emetic 
Products"  and  reproposed  as  "Poison 
Treatment  Products."  NPRM  for 
"Astringent  (Wet  Dressings)  Products" 
was  included  in  the  NPRM  for  "Skin 
Protectant  Products."  NPRM  for 
"Diaper  I^sh  Products"  was  included 
In  NPRMs  for  "Antifungal." 
"Antimicrobial,"  "External  Analgesic" 
and  "Sltin  Protectant  Products."  NPRM 
for  "Fever  BUster/Cold  Sore  Products 
(External)"  was  included  in  NPRMs  for 
"External  Analgesic"  and  "Skin 
Protectant  Products."  NPRM  for  "Insect 
Bites  and  Stings  (Relief)  Products"  was 
included  in  NPRMs  for  "External 
Analgesic"  and  "Sltin  Protectant 
Products."  "Poison  Ivy/Oalc/Sumac 
Prevention"  was  included  in  NPRMs 
for  "External  Analgesic"  and  "Sltin 
Protectant  Products."  NPRM  for 
"Merciuial  (Topical)  Products"  to  be 
included  in  revised  NPRM  (cont) 

Timeta-ve: 

Acne  O'or'-o-?!*  P?oduct» 

AMFRM  C3/23/82  (47  FR  12430) 
NPR«'i  01/15/85  (50  FR  2172) 
NPRM  (Amendment)  08/07/91  (56  FR 

37622) 
Final  Acbon  OS/KJ/'QI  (56  FR  41008) 
Alcohol  (O.-a!)  in  OTC  Drug  ProducU 
NPRM  10/21 '93  (58  FR  54466) 
Final  Action  03/00/95 
A'cohol  (Tcpicai)  Products  (To  be  merged 
w/other  rjlemkg) 
ANPRM  05/21/82  (47  FR  22324) 
Amendment  (DPH  Combinations) 
Cough/Cotd  (Comb.)  Products 
NPRM  03/00/95 


Anofvctal  Products 

ANPRM  05/27/80  (45  FR  35576) 
NPRM  08/15/88  (53  FR  30756) 
Final  Action  08/03/90  (55  FR  31 776) 
Final  Action  (LYCD)  09^)2/93  (58  FR 

46746) 
Final  Action  (Witch  Ha^el)  06/03/94  (59  FR 

28766) 
Antacid  Drug  Products 

ANPRM  04/05/73  (38  FR  8714) 
NPRM  1 1/12/73  (38  FR  31260) 
Final  Action  06KW74  (39  FR  9862) 
NPRM  (Amendment)  (Overindulgence) 

12/24/91  (56  FR  66754) 
Final  Action  (Amendment)  (Warning) 

08/26/93  (58  FR  4S204) 
NPRM  (Amendment)  (Testing)  09/23/93 

(58  FR  49826) 
NPRM  (AmendmentXSodtum  Bicaito.) 

02A}2/94(59FR5060) 
Antttelntlntic  Products 

ANPRM  09/09«0  (46  FR  59541) 
NPRM  08*^4/82  (47  FR  37062) 
Final  Action  08/01/86  (51  FR  27756) 
Antibiotic  First  Aid  Products 

ANPRM  04/01/77  (42  FR  17642) 
NPRM  07/09/82  (47  FR  29986) 
Final  Action  12/1 1/87  (52  FR  47312) 
NPRM  (Amendment)  06/16/89  (54  FR 

34188) 
Final  Action  03/15/90  (55  FR  9721) 
NPRM  (Amendment)  05/1 1/90  (55  FR 

19868) 
NPRM  (Amendment)  06/08/90  (55  FR 

23450) 
Final  Action  (Amendment)  10/03/90  (55 

FR  40379) 
Final  Action  (Amendment)  12/05/90  (55 

FR  50171) 
Anticsries  Products 

ANPRM  03/28/80  (45  FR  20666) 
NPRM  09/30/85  (50  FR  39854) 
NPRM  06/15/88  (53  FR  22430) 
Final  Action  12/00/94 
AntidiarrtMal  Products 

ANPRM  03/21/75  (40  FR  12924) 
NPRM  04/30/86  (51  FR  16138) 
Final  Action  02/00/95 
Antidotes,  Toxic  Ingestion  Prdts  (Now 
Poison  Treatment  Prdts) 
ANPRM  01/05/82  (47  FR  444) 
Antiemetic  Products 

ANPRM  03/21/75  (40  FR  12934) 
NPRM  07/13/79  (44  FR  41064) 
Final  Action  04/30/87  (52  FR  15886) 
NPRM  (Amendment)  08/26/93  (58  FR 

45216) 
Final  Action  04/1 1/94  (59  FR  16981) 
Antlflatulent  Drug  Products 

NPRM  1 1/12/73  (38  FR  31260) 
Final  Action  06/04/74  (39  FR  19877) 
NPRM  (Amendment)  01/29/88  (53  FR 

2716) 


Antifungal  (Topical)  Products 

ANPRM  03/23/S2  (47  FR  124S0) 
NPRM  12/12/89  (54  FR  51136) 
NPRM  (Amendment)  (Diaper  Rash) 

06/20/90  (55  FR  25240) 
Final  Action  (Amdt.)(Diaper  Rash) 

12/18/92  (57  FR  60430) 
Final  Action  (Partial)  09/02/93  (58  FR 

46744) 
Final  Action  09/23/93  (58  FR  49890) 

Antimicrobial  Products 

ANPRM  09/13/74  (39  FR  33103) 
NPRM  01/06/78  (43  FR  1210) 
NPRM  (Amendment)  (Diaper  Rash) 
06/20/90  (55  FR  25246) 

Antipersplrant  Products 

ANPRM  10/10/78  (43  FR  46694) 
NPRM  08/20/82  (47  FR  36492) 
Final  AcUon  00/00/00 

Antiseptic  First  Aid 

ANPRM  09/13/74  (39  FR  33103) 
NPRM  01/06/78  (43  FR  1210) 
NPRM  (Revised)  07/22/91  (56  FR  33644) 
Final  Action  OO/OO-W 

Antiseptic  Products  (Professional  Use) 
ANPRM  09/13/74  (39  FR  33103) 
NPRM  01/06/78  (43  FR  1210) 
NPRM  (Revised)  06/17/94  (59  FR  31402) 

Aphrodisiac  Products 

ANPRM  10/01/82  (47  FR  43572) 
NPRM  01/15«5  (50  FR  2168) 
Final  Action  07/07/89  (54  FR  28780) 

Aspirin  (Heart  Labeling) 

NPRM  10/20/93  (58  FR  54224) 

Aspirin  (Reye  Syndrome) 

NPRM  10i20/93  (58  FR  54228) 

Astringent  (Wet  Dressings)  Prdts  (Merged 
w/other  rulemiig) 
ANPRM  09/07/82  (47  FR  39436) 

Benign  Prostatic  Hypertrophy  Products 
ANPRM  10/01/82  (47  FR  43566) 
NPRM  02/20/87  (52  FR  5406) 
Final  Action  02/27/90  (55  FR  6926) 

Boil  Ointments 

ANPRM  06/29/82  (47  FR  28306) 
NPRM  01/26/88  (53  FR  2198) 
Final  Action  1 1/15/93  (58  FR  60332) 

Camphorated  Oil  Drug  Products 
ANPRM  00/26/80  (45  FR  63869) 
Final  Action  09/21/82  (47  FR  41716) 

ClMlecystotdnetlc  Products 

ANPRM  02J^2J80  (45  FR  9286) 
NPRM  08/24/82  (47  FR  37068) 
Final  Action  06/10/83  (48  FR  27004) 
NPRM  (Amendment)  08/15/88  (53  FR 

30786) 
Final  Action  (Amendment)  02/28/89  (54 
FR8320) 

Com  and  Callus  Remover  Products 
ANPRM  01/05/82  (47  FR  522) 
NPRM  02/20/87  (52  FR  5412) 
Final  Action  08/14/90  (55  FR  33258) 

Cough/Cold  (Anticholinergic)  Products 
ANPRM  09/09/76  (41  FR  33312) 
NPRM  07/09/82  (47  FR  30002) 
Final  Action  1 1/08/85  (50  FR  46582) 


Cough/Cold  (Antihistamine)  Products 

ANPRM  09/09/76  (41  FR  38312) 
NPRM  01/15/85  (50  FR  2200) 
NPRM  (Amendment)  08/'24/87  (52  FR 

31892) 
Final  Action  12/09/92  (57  FR  58356) 
Final  Action  (Amendment)(Waming) 
01/28/94  (59  FR  4216) 
Cough/Cold  (Antitussive)  Products 
ANPRM  09/09/76  (41  FR  38312) 
NPRM  10/19/83  (48  FR  48576) 
Final  Action  08/12/87  (52  FR  30042) 
NPRM  (Amendment)  07/06/89  (54  FR 

28442) 
NPRM  (Amendment)  10/02/89  (54  FR 

40412) 
Final  Action  (Amendment)  07/06/90  (55 

FR  27806) 
Final  Action  (Amendment)  10/03/90  (55 

FR  40381) 
NPRM  (Amendment)(Waming)  06/19/92 

(57  FR  27666) 
NPRM  (Amendment){lngredients) 

12/09/92  (57  FR  58378) 
Final  Action  (Amendment)(Waming) 

10/20/93  (58  FR  54232) 
Final  Action  (Amdt.)(lngredients)  06/03/94 
(59  FR  29172) 
Cough/Cold  (Bronchodilator)  Products 
ANPRM  09/09/76  (41  FR  38312) 
NPRM  10/26/82  (47  FR  47520) 
Final  Action  10/02/86  (51  FR  35326) 
NPRM  (Amendment) (Warning)  06/19/92 

(57  FR  27662) 
Final  Action  (Amendment)(Wafning) 
TO/20/93  (58  FR  54238) 
Cough/Cold  (Combination)  Products 
ANPRM  09/09/76  (41  FR  38312) 
NPRM  08/12/88  (53  FR  30522) 
NPRM  (Amendment)(DPH  Combinations) 

03/00/95 
Final  Action  00/00/00 
Cough/Cold  (Expectorant)  Products 
ANPRM  09/09/76  (41  FR  38312) 
NPRM  07/09/82  (47  FR  30002) 
Final  Action  02/28/89  (54  FR  8494) 
Final  Action  (Technical  Changes)  06/30/92 
(57  FR  291 76) 
Cough/Cold  (Expectorant/Ipecac)  Products 

Final  Action  09/ 1 4/92  (57  FR  4 1 857) 
Cough/Cold  (Nasal  Decongestant)  Products 
ANPRM  09/09/76  (41  FR  38312) 
NPRM  01/15/85  (50  FR  2220) 
NPRM  (Amendment)  06/19/92  (57  FR 

27658) 
Final  Action  08/23/94  (59  FR  43386) 
Dandruff,  Set>orrheic  Dermatitis  and 
Psoriasis  Control  Products 
ANPRM  12/03/82  (47  FR  54646) 
NPRM  07/30/86  (51  FR  27346) 
Final  Action  12/04/91  (56  FR  63554) 
NPRM  (Amendn>ent)  04/05/93  (58  FR 

17554) 
Final  Action  01/28/94  (59  FR  4000) 
Daytime  Sedatives 

ANPRM  1 2J08rr5  (40  FR  57292) 
NPRM  06/13/78  (43  FR  25544) 
hinal  Action  06/22/79  (44  FR  36378) 
Diaper  Rash  Products  (Merged  w/other 
rulemkg) 
ANPRM  09/07/82  (47  FR  39406) 


Digestive  Aid  Products 

ANPRM  01/05/82  (47  FR  454) 
NPRM  01/29/88  (53  FR  2706) 
Final  Action  10/21/93  (58  FR  54450) 
Emetic  Products 

ANPRM  03/21/75  (40  FR  12939) 
NPRM  09/05/78  (43  FR  39544) 
Exocrine  Pancreatic  Insufficiency  Products 
ANPRM  12/21/79  (44  FR  75666) 
NPRM  1 1/08/85  (50  FR  46594) 
NPRM  (Reproposed)  07/15/91  (56  FR 

32282) 
Final  Action  03/00/95 
Extemal  Analgesic  Products 

ANPRM  12/04/79  (44  FR  69768) 

NPRM  02/08/83  (48  FR  5852) 

NPRM  (Amendment)  (Dandmff)  07/30/86 

(51  FR  27360) 
NPRM  (Amendment)  (AnorectaO  08/25/88 

(53  FR  32592) 
NPRM  (Amendment)  (Poison  Ivy)  10/03/89 

(54  FR  40818) 
NPRM  (Amendment)  (Fvr  Blistet/Ext) 

01/31/90  (55  FR  3370) 
NPRM  (Amendment)  (1%Hydrocortisone) 

02/27/90  (55  FR  6932) 
NPRM  (Amendment)  (Diaper  Rash) 

06/20/90  (55  FR  25234) 
Final  Action  (Diaper  Rash)  12/18/92  (57 

FR  60426) 
Final  Action  00/00/00 
Fever  Blister  Products  (Internal) 
ANPRM  01/05/82  (47  FR  502) 
NPRM  06/1 7/85  (50  FR  251 56) 
Final  Action  06/30/92  (57  FR  29166) 
Fvr  Blister/Cold  Sore  Prdts  (Ext)  (To  be 
merged  w/other  rulemicg) 
ANPRM  09/07/82  (47  FR  39436) 
Hair  Grower  and  Hair  Loss  Prevention 
Products 
ANPRM  1 1/07/80  (45  FR  73955) 
NPRM  01/15/85  (50  FR  2190) 
Final  Action  07/07/89  (54  FR  28772) 
Hormone  (Topical)  Products 
ANPRM  01/05/82  (47  FR  430) 
NPRM  10/02/89  (54  FR  40618) 
Final  Action  09/09/93  (58  FR  57608) 
Hypo/Hyperphosphatemia  Products 
ANPRM  12/09/80  (45  FR  81 154) 
NPRM  01/1 5/85  (50  FR  2160) 
Final  Action  05/1 1/90  (55  FR  19852) 
Ingrown  Toenail  Relief  Products 
ANPRM  10/17/80  (45  FR  69128) 
NPRM  09/03/82  (47  FR  39120) 
Final  Action  09/09/93  (58  FR  47602) 
Insect  Bite  &  Sting  (Relief)  Prdts  (Merged 
w/other  rulemkg) 
ANPRM  09/07/82  (47  FR  39412) 
Insect  Repellent  Drug  Products  Ontemal) 
ANPRM  01/05/82  (47  FR  424) 
NPRM  06/10/83  (48  FR  26986) 
Final  Action  06/1 7/85  (50  FR  251 70) 
Internal  Analgesic  Products 

ANPRM  07/03/77  (42  FR  35346) 
NPRM  1 1/16/88  (53  FR  46204) 
NPRM  (Amendment)  (Overindulgence) 

12/24/91  (56  FR  66762) 
NPRM  (Amdt)(Sodium  Bicarbonate) 
02AJ2/94  (59  FR  5068) 
Internal  Analgesic  Products 
(Overindulgence) 
Final  Action  00/00/00 


Internal  Deodorant  Products 

ANPRM  01/05/82  (47  FR  512) 
NPRM  06/17/85  (50  FR  25162) 
Final  Action  05/1 1/90  (55  FR  19862) 
Labeling  of  Drug  Products  for  OTC  Use 
NPRM  04/05/93  (58  FR  17553) 
Final  Action  01/28/94  (59  FR  3998) 
Laxative  l*roducts 

ANPRM  03/21/75  (40  FR  12902) 
NPRM  01/15/85  (50  FR  2124) 
NPRM  (Amendment)  10/01/86  (51  FR 

35136) 
NPRM  (Amendment)  09/02'93  (58  FR 

46589) 
Final  Action  03/00/95 
Leg  Muscle  Cramps  (Nocturnal  RelieQ 
Products 
ANPRM  10/01/82  (47  FR  43562) 
NPRM  1 1/08/85  (50  FR  46588) 
Final  Action  08/2a'94  (59  FR  43234) 
Male  Genital  Desensitizer  Products 
ANPRM  09/07/82  (47  FR  39412) 
NPRM  10/02/85  (50  FR  40260) 
Final  Action  06/19/92  (57  FR  27654) 
Menstrual  Products 

ANPRM  12/07/82  (47  FR  55075) 
NPRM  1 1/16/88  (53  FR  46194) 
Mercurial  (Topical)  Products  (To  be  merged 
w/other  rulemkg) 

ANPRM  01/05/82  (47  FR  436) 
Nallbiting/Thumbsucking  Deterrent 
Products 
ANPRM  10/17/80  (45  FR  69122) 
NPRM  09/03/82  (47  FR  39096) 
Final  Action  09/02/93  (58  FR  46749) 
Nighttime  Sleep  Aid  Products 

ANPRM  12/08/75  (40  FR  57292) 
NPRM  06/1  aT'S  (43  FR  25544) 
Final  Action  02/14/89  (54  FR  6814) 
NPRM  (Amendment)  08/26/93  (58  FR 

45217) 
Final  Action  (Amendment)  04/1 1/94  (59 
FR  16932) 
NDA  Labeling  Exclusivity 

.     NPRM  1 1  /OS'93  (58  FR  59622) 
Ophthalmic  Products 

A^JPRM  05/06/80  (45  FR  30002) 
NPRM  C6'2a'83  (48  FR  29788) 
Final  Action  03/04/88  (53  FR  7076) 
Final  Action  (Anti-infective)  12/18/92  (57 
FR  60416) 
Oral  Discomfort  (Hsiief)  Products 
ANPRM  05/25,82  (47  FR  22712) 
NPRM  09/24/91  (56  FR  48302) 
Oral  Kdstih  Care  Products 

ANPRM  06/25/82  (47  FR  22760) 
NPRM  01,27/88  (53  FR  2436) 
NPPiM  (Amendment)  (Antimicrobials) 

C2/C9/94  (59  FR  6084) 
Final  Action  OO/OO/'OO 
Oral  Mucosal  Ir.jury  Products  (Merged 
w/Orai  Health  Care) 
ANPRM  1 1  /02/79  (44  FR  63270) 
NPRM  C7/26'83  (43  FR  33984) 
Oral  Wound  Healing  Products 

ANPRM  1 1/02/79  (44  FR  63270) 
NPRM  07/26/83  (48  FR  33984) 
Rnal  Action  07/18/86  (51  FR  261 12) 
Otic  Products  (Earwax) 

NPRM  07/09/82  (47  FR  30012) 
Final  Actioo  08/08/86  (51  FR  28656) 
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Otic  Products  (S«vinmMr*  Ear) 

NPRM  07/30/86  (51  FR  27366) 
Final  Action  12AXV94 

ANPRM  10^1/82  (47  FR  43540) 
NPRM  12/24/91  (56  FR  66742) 
NPRM  (Amendment)(Waming)  05/05/93 
(58  FR  26886) 
Overirtduigenca  nanwdJea/Pravcntton  of 
IfMbrlatlon 
ANPRM  10/01/82  (47  FR  43540) 
Final  Action  07/19/83  (48  FR  32872) 
P«dicuih;i(^  Products 

ANPRM  06/29/82  (47  FR  28312) 
NPHM  04/03-'89  (54  FR  13480) 
Final  Action  12/14/93  (58  FR  65452) 
Poison  Ivy/Oak/Sumac  Prsventlon  (Merged 
w/othar  rufanikg) 
ANPRM  09A)7/82  (47  FR  39412) 
Poison  Trsatmsnt  Products 
NPRM  01/15/85  (50  FR  2244) 
Final  Action  02/00/95 
Reporting  of  Adverse  Reactiona 

NPRM  12/00/94 
Sldn  Bleaching  Produda 

ANPRM  1 1/03/78  (43  FR  51 546) 
NPRM  09/03/82  (47  FR  39108) 
NPRM  (Reproposed)  03/00/95 
Skin  Protectant  Products 

ANPRM  0S/O4r7B  (43  FR  34628) 

NPRM  02/15/83  (48  FR  6820) 

NPRM  (Amendment)  (Astringent)  04/03/89 

(64  FR  13490) 
NPRM  (Amendment)  (Poison  Ivy)  10/03/89 

(54  FR  40808) 
NPRM  (Amendment)  (Fvr  BIteler/Ext) 

01/31/90  (55  FR  3362) 
NPRM  (Amendment)  (Diaper  Rash) 

06/20/90  (55  FR  25204) 
Final  Actioo  (Astringent)  10/21/93  (58  FR 

54466) 
Final  Action  (Witch  Haiel)  OBm^  (59  FR 

28767) 
Final  Action  03/00/95 
Smelling  Deterrent  Products 
ANPRM  01/05/82  (47  FR  490) 
NPRM  07/03/85  (50  FR  27552) 
Final  Action  06/01/93  (58  FR  31236) 
Sodium  Labeling 

NPRM  04/25/91  (56  FR  18222) 
Final  Action  03/00/95 
Status  of  Certain  Category  II  and  Hi 
Ingradlents 
NPRM  05/16/90  (55  FR  20434) 
Final  Action  1 1/07/'90  (55  FR  43914) 
NPRM  Oa/25/92  (57  FR  38568) 
Final  Action  05/10/93  (58  FR  27636) 
Stimulant  (Overindulgence)  Products 
NPRM  (Amendment)  12/24/91  (56  FR 
66758) 
Stlm'jter:i  Products 

ANPRM  1 2AM/75  (40  FR  57292) 
NPRW  06/13/78  (43  FR  25544) 
Final  Aciion  02/29/88  (53  FR  6100) 
Stomach  AcMtflsr  Products 

ANPRM  10/19/79  (44  FR  60316) 
NPRM  01/15/85  (50  FR  2184) 
Final  Action  08/17/88  (53  FR  31270) 
Sunscrssn  Products 

ANPRM  08/25/78  (43  FR  38206) 
NPRM  05/12/93  (58  FR  28194) 
Second  NPRM  06/08/94  (59  FR  29706) 


Sweet  Spirits  of  Nitrs 

"  ANPRM  02/22/80  (45  FR  11846) 
Final  Action  06/27/80  (45  FR  43400) 

Topical  Drug  Products  Containing  Benzoyl 
Peroxide  (Labeling) 
NPRM  11/00/94 

Vsginal  Contraceptive  Products 
ANPRM  12/12/80  (45  FR  82014) 
NPRM  iaiXV94 

Vaginal  Drug  Products 

ANPRM  10/13/83  (48  FR  46694) 
Withdrawal  PuWtehed  02«)3/94  (59  FR 
5226) 

Vltamin/Mlnaral  Products 

ANPRM  03/16/79  (44  FR  16126) 
Withdrawal  1 1/27/81  (46  FR  57914) 

Wart  Remover  Products 

ANPRM  10A)3/80  (45  FR  65609) 
NPRM  09/03/82  (47  FR  39102) 
NPRM  (Amendment)  03*27/87  (52  FR 

9992) 
Final  Action  08/14/90  (55  FR  33246) 
NPRM  (Amendment)(Oirectlons)  01/28/94 
(59  FR  4015) 

Wster  Soluble  Gums 

NPRM  1 0/30/90  (55  FR  45782) 
Final  Action  08/26/93  (58  FR  45194) 

Weight  Control  Products 

ANPRM  02/26/82  (47  FR  8466) 
NPRM  10/30/90  (55  FR  45788) 
Final  Action  08/08/91  (56  FR  37792) 
NPRM  (Amendment)  01/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  ABSTRACTT 
CONT:  for  "Antimicrobial  Products." 
NPRM  for  "Alcohol  (Topical)  Products" 
to  be  included  in  revised  NPRM  for 
"Antimicrobial  Products."  The  NPRM 
for  "Antimicrobial  Products"  is  being 
revised  because  it  is  being  updated  and 
split  into  two  sections:  fint  aid 
products  and  health  care  products. 

SMALL  ENTITIES  AFFECTTED:  The 
effects,  if  any,  vary  depending  on  the 
individual  rulemaking.  However,  the 
agency  anticipates  that  the  rules  would 
not  have  a  signiHcant  economic  impact 
on  a  substantial  number  of  small 
entities  as  deCned  by  the  Regulatory 
Flexibility  Act. 

Agency  Contact:  William  E. 
Cilbertson,  Director,  Monograph 
Review  Staff,  Office  of  OTC  Drug 
Evaluation,  Department  of  Health  and 
Human  Services,  Food  anti  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-810), 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301  594-5000 

RIN:  0905-AA06 


1433.  NEW  ANIMAL  DRUG  APPROVAL 
PROCESS;  IMPLEMENTATION  OF 
TITLE  I  OF  THE  GENERIC  ANIMAL 
DRUG  AND  PATENT  TERM 
RESTORATION  ACT 

Legal  Auttiority:  21  USC  360b;  21  USC 
371 

CFR  Citation:  21  CFR  514 

Legal  Deadline:  Final,  Statutory. 
November  5.  1989. 

The  deadline  applies  to  the  GADPTRA 
sections.  There  is  no  deadline  relating 
to  the  other  sections. 

AtMtract  On  December  17.  1991,  the 
agency  published  a  proposed  revision 
of  the  existing  regulations  that  is 
consistent  with  the  current  procedural 
regulations  for  human  drugs  where 
appropriate.  T^e  New  Animal  Drug 
Application  (NAOA)  revisions 
articulate  general  requirements  in 
regulations  containing  performance 
standards  and  would  complement  them 
through  detailed  guidelines  on,  among 
other  matters,  appropriate  ways  of 
meeting  requirements  for  submission  of 
chemistry,  pharmacology,  and 
statistical  data  that  would  better 
address  the  intricate  scientific  issues 
involved.  A  separate  proposed  rule  for 
reporting  requirements  for  marketed 
animal  drugs  also  published  on  that 
date.  The  agency  intends  to  repropose 
the  NADA  proposed  rule  to  incorporate 
some  recent  changes  in  procedure.  The 
agency  also  proposes  to  amend  its 
regulations  to  implement  Title  I  of  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act.  which  established  new 
standards  for  marketing  approval  of 
generic  copies  approved  after  1962. 
Timetable: 

New  Animal  Drug  Approval  Process 

NPRM  12/17/91  (56  FR  65544) 

NPRM  03/00/95 
Reporting  Requirements  for  (Marketed 
Animal  Drugs 

NPRM  12/17/91  (56  FR  65581) 

Final  Action  03/00/95 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 
Additional  Information:  For 

information  concerning  reporting 
requirements  for  marketed  animal 
drugs,  contact  William  C.  Keller. 
Director,  Division  of  Sur\'eillance, 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500 
Standish  Place,  Rockville.  MD  20855. 
(301)  594-1722.  For  further  information 
contact  Lonnie  W.  Luther,  Chief. 
Generic  Animal  Drug  and  Quality 


HHS-PHS-FDA 


Control  Staff.  (Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7500  Standish  Place, 
Rockville.  MD  20855,  (301)  594-1623. 

Agency  Contact  Andrew  J.  Beauliau. 

Deputy  Director,  Office  of  New  Animal 
Drug  Evaluation.  Department  of  Health 
and  Human  Services.  Food  and  Drug 
Administration.  Center  for  Veterinary 
Medicine  (HFV-101).  7500  Standish 
Place,  Rockville.  MD  20855,  301  594- 
1620 

RIN:  0905-AA96 


1434.  INFANT  FORMULA  ACT 

Legal  Authority:  21  USC  350a 

CFR  Citation:  21  CFR  107;  21  CFR  106 

Legal  Deadline:  None 

Abstract:  The  agency  published  on 
December  24,  1991,  a  final  rule 
implementing  the  Infant  Formula  Act 
of  1986.  The  rule  establishes  infant 
formula  record  and  record  retention 
requirements.  The  agency  is  also 
preparing  a  proposed  rule  that  will 
establish  current  good  manufacturing 
practice  regulations,  quality  control 
procedures,  quality  factors,  notification 
requirements  and  reports  for  the 
production  of  infant  formulas. 

Timetable: 


Action 


Dsta 


FR  Cite 


12/24/91    56  FR  66566 

07/00/95 

10AX)/95 


UMI 


Final  Rule 

NPRM 

NPRM  Comment 

Period  End 

Current  Good  Mfg.  Practices:  Oual  Control 
Proc 
NPRM  07/00/95 
Infant  Form  Cons  Comp.  Micro  Test  &  Reed 
Retention  Req 
NPRM  01/26/89  (54  FR  3783) 
NPRM  (Comnwnt  Period  End)  03/27/89 
Second  NPRM  OO/OO/OO 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Carolyn  W.  Miles, 

Nutritionist.  Regulatorj-  Branch, 
Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-456),  200 
C  Street  SW..  Washington,  DC  20204. 
202  205-5372 

RIN:  0905-AC46 


1435.  REPORTING  OF  ERRORS  AND 
ACaDENTS  RELATING  TO  BLOOD 
SAFETY  AND  WITHDRAWAL  OF 
PREVIOUSLY  PROPOSED  RULE 
Legal  Authority:  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355; 
21  USC  360;  21  USC  360i:  21  USC  371; 
21  USC  374;  42  USC  216;  42  USC  262 
to  264 

CFR  Citation:  21  CFR  600;  21  CFR  606 

Legal  Deadline:  None 

Abstract  All  licensed  manufacturers 
are  required  to  notify  FDA  promptly  of 
errors  or  accidents  in  the  manufact\u« 
of  products  that  may  effect  the  safety, 
purity,  or  potency  of  any  distributed 
biological  product  (21  CFR  600.14).  The 
reporting  of  certain  errors  or  accidents 
occurring  in  the  manufacture  of  blood 
and  blood  components  is  necessary  so 
that  FDA  can  respond  where  the  pubfic 
health  may  be  endangered  and  provide 
added  assurance  as  to  the  continued 
safety,  identity,  quality,  purported 
quality,  and  purity  of  blood  and  blood 
components.  FDA  has  determined  that 
errors  and  accidents  that  are  detected 
and  corrected  before  a  finished  unit  is 
removed  fi-om  the  unprocessed 
inventory  and  made  available  for 
release -and  distribution  do  not  affect 
the  safety  of  the  blood  supply  and  need 
not  be  reported  to  the  agency.  The 
proposed  rule  would  require  licensed 
establishments,  unlicensed 
establishments,  and  transfusion  sendees 
to  report  and  keep  records.  The  cost 
to  licensed  establishments  wotdd  be 
minimal,  (cont) 

Timetable: 


Action 


Date 


FR  ate 


NPRM  08/00/95 

NPRM  Comment  12/00/95 

Period  End 

Small  Entities  Affected:  Businesses. 
Organizations 

government  Levels  Affected:  None 

jProcurement  This  is  a  procureraent- 
*elated  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  this 
action. 

Additional  Information:  ABSTRACT 
CONT:  Since  they  already  are  required 
to  report,  licensed  establishments 
would  only  have  to  make  some  changes 
in  standard  operating  procedures. 
Unlicensed  establishments  are  already 
required  to  keep  records  and  conduct 
investigations.  Under  the  proposed  nde 


Proposed  Rule  Stage 


they  would  have  to  establish  reporting 
procedures  and  report  to  FDA.  The 
transfusion  services  would  have  to 
assure  their  recordkeeping  and 
investigation  procedures  are  sufficient 
and  establish  reporting  procedures. 
Reporting  by  transfusions  services  is 
expected  to  be  minimal. 

Agency  Contact  Jean  M.  GIsimi. 

Regulatory  Counsel.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635).  1401  Rockville  Pike.  Suite 
200N,  Rockville.  MD  20852-1448,  301 
594-3074 

RIN:  0905-AD67 


1436.  PROPOSED  LABEUNQ  FOR 
DRUG  PRODUCTS  BASED  ON  FALSE 
OR  FRAUDULENT  DATA 

Legal  Authority:  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355 
to  358;  21  USC  360  to  360b;  21  USC 
371;  21  USC  374;  21  USC  376;  42  USC 
216;  42  USC  241;  42  USC  262;  42  USC 
263b  to  263n;  42  USC  264 

CFR  Citation:  21  CFR  201 


Legal  Deadline:  None 

Abstract  The  agency  proposes  to 
revise  its  regulations  pertaining  to 
human  drug  product  labeling.  The 
proposed  revisions  would  subject  drug 
products  whose  labeling  was  based  in 
whole  or  in  part  on  fal^  or  fi-audulent 
data  or  information  to  the  statutory 
requirements  in  section  502(f)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  AcL 
The  proposal  would  also  interpret  the 
term  "false  or  fraudulent  labehng." 

TintetaMe: 


Action 


Date 


FR  Of 


NPRM 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Anne  Kirchner, 

Regulator^'  Coimsel,  Division  of 
Regulatory  Affairs,  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for  Drtig 
Evaluation  and  Research  (HFD-362). 
7500  Standish  Place.  Rockville,  MD 
20855.  301  594-1049 

RIN:  0905-AD71 
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HHS— PHS— FDA 


1437.  REVIEW  OF  WARNINGS,  USE 
INSTRUCTIONS,  AND 
PRECAUTIONARY  INFORMATION 
UNDER  SECTION  314  OF  THE 
NATIONAL  CHILDHOOD  VACONE 
INJURY  ACT  OF  1966 

Legal  Authority:  PL  99-660,  sec  314 

CFR  Citation:  None 

Legal  Deadline:  Final.  Sututor>-,  June 

22,  1989. 

AtMtract  Section  314  of  the  National 
Childhood  Vaccine  Injury  Act  of  1986 
mandated  that  the  warnings,  use 
instructions,  and  precautionary 
information  of  speciHed  childhood 
vaccines  be  reviewed  and  that  their 
adequacy  in  warning  health  care 
professionals  of  the  nature  and  extent 
of  dangers  posed  by  such  vaccines  be 
determined.  This  precautionary 
information  is  contained  in  the  package 
insert  of  each  vaccine  licensed  by  the 
agency.  FDA  held  a  public  meeting  to 
receive  public  comment  on  the 
adequacy  of  these  package  inserts. 

Timetable: 


Action 


Data  FR  CH* 


Notice  of  Putjiic 
Meeting:  Public 
Comment  on 
Package  Inserts 

NPRM 


07/31/92   57  FR  33915 


06/0a95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Additional  Information:  A  public 
meeting  was  held  on  9/18/92  on  section 
314  Labeling  Review.  Presentations 
were  made  by  FDA.  CDC. 
manufacturers,  parents  groups,  and  the 
public  on  the  adequacy  of  the  current 
labeling. 

Agency  Contact:  Tracey  Forfa, 
Regulatory  Counsel,  Department  of  . 
Health  and  Human  Ser\ices,  Food  and 
Drug  Administration.  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635),  1401  Rockville  Pike,  Suite 
200N.  Rockville,  MD  208521 448.  301 
504-3074 

RIN:  0905-AD72 


1438.  PERFORMANCE  STANDARD 
FOR  THE  INFANT  APNEA  MONITOR 

Legal  Authority:  21  USC  360d 

CFR  Citation:  21  CFR  800 

Legal  Deadline:  None 

Abstract:  FDA  is  proposing  a 
mandatory  standard  for  infant  apnea 


monitors  which  are  intended  for  use  on 
infants  to  detect  cessation  of  breathing. 
The  standard  includes  requirements  for 
infant  apnea  monitors  in  four  areas: 
Patient  monitoring,  electrical, 
mechanical  and  environmental,  and 
labeling.  FDA  considered  reliance  upon 
voluntary  standards  to  address  risks 
presented  by  these  devices  but 
determined  that  a  mandatory  standard 
is  necessary. 

Timetable: 


Action 


Dat*  FR  ats 


ANPRM 
NPRM 


07/08/83    48  FR  31392 
10«)0/94 


UMI 


Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  James  J.  McCue.  Jr.. 

Chief.  Operations  Staff.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  2098  Gaither  Road.  Rockville.  MD 
20850.  301  594^765 

RIN:  0905-AD83 


1439.  MAMMOGRAPHY  QUALITY 
STANDARDS  ACT  OF  1992 

Regulatory  Plan:  This  entry  is  Seq.  No. 
41  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AE19 

1440.  CERTIFICATION  OF  DRUGS 
COMPOSED  WHOLLY  OR  PARTLY  OF 
INSULIN:  FEES  FOR  CERTIFICATION 
OF  DRUGS  COMPOSED  WHOLLY  OR 
PARTLY  OF  INSUUN 

Legal  Authority:  21  USC  352;  21  USC 
356;  21  USC  371 

CFR  Citation:  21  CFR  429.40;  21  CFR 
429.55 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  intends  to  issue  an 
interim  rule,  with  opportunity  for 
public  comment,  to  announce  that  it 
will  no  longer  routinely  perform  tests 
and  assays  on  insulin  samples  prior  to 
certification  where  there  is  a  testing 
and  marketing  history  sufHcient  to 
establish  that  precertiflcation  testing  is 
no  longer  necessary.  The  interim  rule 
will  also  revise  the  fee  schedule  for 
insulin  certification  services  to  reflect 
the  change  in  FDA's  certification 
policy. 


Proposed  Rule  Stage 


Timetable: 


Action 


Date 


FR  CHs 


NPRM  04AXV95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Wayne  H.  Mitchell. 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs.  Department  of 
Health  and  Himian  Services.  Food  and 
Drug  Administration.  Center  for  Drug 
Evaluation  and  Research  (HFD-362). 
7500  Standisb  Place.  Rockville.  MD 
20855.  301  594-1049 

RIN:  0905-AE28 


1441.  ADVERSE  EXPERIENCE 
REPORTING  REQUIREMENTS  FOR 
HUMAN  DRUG  AND  LICENSED 
BIOLOGICAL  PRODUCTS 

Legal  Authority:  21  USC  3|^1:  21  USC 
331;  21  USC  351  to  353;  21  USC  355 
to  357;  21  USC  371;  21  USC  374;  21 
USC  216;  21  USC  262;  21  USC  263; 
21  USC  263a;  21  USC  264;  21  USC 
300aa"25 

CFR  Citation:  21  CFR  20;  21  CFR  310; 
21  CFR  312;  21  CFR  314;  21  CFR  600 

Legal  Deadline:  None 

Abstract:  The  agency  proposes  to 
amend  its  adverse  experience  reporting 
regulations  for  human  drug  products 
and  licensed  biological  products  to 
make  the  requirements  consistent  with 
a  new  single  unified  form  (FDA  Form 
3500A)  and  require  the  use  of  this  new 
reporting  form.  The  new  form  was 
announced  as  part  of  FDA's  Mt  :''»Vatch 
program.  The  proposed  regulallons 
would  also  revise  certain  definitions 
and  reporting  periods  and  formats  as 
recommended  by  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Pharmaceuticals  for  Human  Use 
(ICH)  and  the  World  Health 
Organization's  Council  for  International 
Organizations  of  Medical  Sciences 
(CIOMS).  In  addition,  the  proposal 
would  amend  the  regulations  governing 
the  design  of.  and  the  analysis  and 
reporting  of  data  from.  cUnical  studies. 
These  proposed  amendments  are 
intended  to  provide  more  complete  and 
accurate  information  that  would  enable 
sponsors,  investigators,  and  FDA  to 
determine  early  on  the  toxicity  of    ' 
investigational  drugs  during  clinical 
studies. 


HHS-PHS— FDA 


Timetable: 


Action 


FR  ate 


NPRM 


10/00«4 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Howard  P.  Muiler, 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
7500  Standisb  Place,  Rockville,  MD 
20855,  301  594-1049 

RIN:  0905-AE29 

1442.  ELECTRONIC  SIGNATURES 

Legal  Authority:  21  USC  301  et  seq: 
21  USC  201  et  seq 

CFR  Citation:  21  CFR  11 

Legal  Deadline:  None 

Abstract:  FDA  is  proposing  regulations 
to  set  forth  criteria  for  agency 
acceptance  of  electronic  records  and 
electronic  signatures  in  lieu  of  paper 
records  and  handwritten  signatures. 
The  new  rules  would  apply  to  any 
records  requirements  in  Chapter  I  of 
Title  21  (all  program  areas  and 
industries),  unless  specifically 
exempted  by  future  regulations.  For 
documents  required  to  be  maintained, 
but  not  submitted  to  FDA,  persons 
could  use  electronic  records  and 
signatures  upon  the  effective  date  of  a 
final  rule.  For  documents  submitted  to 
FDA,  persons  could  use  electronic 
records  and  signatures  if  FDA  has 
stated,  in  a  public  docket  to  be 
maintained  for  that  purpose,  that  the 
intended  receiving  organization  is 
prepared  to  accept  the  submission  in 
electronic  form.  (The  proposed  rule 
does  not  require  use  of  electronic 
records  and  signatures,  but  permits 
their  use  under  certain  circumstances.) 
This  action  is  being  taken  as  a  follow- 
up  to  the  agency's  7/21/92  advance 
notice  of  propdsed  rulemaking.  The 
intended  effect  is  to  permit  and  foster 
use  of  new  technologies  in  a  manner 
that  is  consistent  with  FDA's  overall 
mission  and  (cont) 

Timetable: 


Proposed  Rule  Staqe 


Action 


Date 


FR  Cite 


ANPRM 
ANPRM  Comment 

Period  End 
NPRM 


07/21/92    57  FR  32185 
10/19/92 

08/31/94    59  FR  45160 


Action 


Data 


FR  Cite 


NPRM  Comment 

Period  End 
Final  Action 


11/29/94 


05/00/96 


Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  Federal 

Additional  Information:  ABSTRACT 
CONT:  that  preserves  the  Integrity  of 
the  agency's  enforcement  activities. 

Agency  Contact  Paul  J.  Motise, 

Department  of  Health  and  Human 
Services,  Food  and  Drug 
Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-323), 
7500  Standisb  Place,  Rockville.  MD 
20855,  301  594-1089 

RIN:  0905-AE31 

1443.  FINANCIAL  DISCLOSURE  BY 
CLINICAL  INVESTIGATORS 
Legal  Authority:  42  USC  262;  21  USC 
321;  21  USC  331;  21  USC  351;  21  USC 
352;  21  USC  353;  21  USC  355;  21  USC 
356;  21  USC  357;  21  USC  360;  21  USC 
371;  21  USC  372;  21  USC  373;  21  USC 
374;  21  USC  375 

CFR  Citation:  21  CFR  54;  21  CFR 
312.53;  21  CFR  312.57;  21  CFTl  312.64; 
21  CFR  314.50;  21  CFR  314.60;  21  CFR 
314.94;  21  CFR  314.200;  21  CFR 
314.300;  21  CFR  320.36;  21  CFR  330.10; 
21  CFR  601.2;  21  CFR  807.31;  21  CFR 
807.87;  21  CFR  807.100 

Legal  Deadline:  None 

Abstract:  This  proposed  regulation 
addresses  the  problem  of  certain 
financial  arrangements  and  interests  of 
clinical  investigators  that  have  the 
potential  to  bias  the  outcome  of  clinical 
trials.  The  problem  is  significant 
because  clinical  research  data  provide 
the  basis  for  FDA's  evaluation  of  drugs, 
biologies  and  devices  for  marketing. 
The  regulation  requires  the  sponsor  of 
a  product  that  is  the  subject  of  a 
marketing  application  to  submit  either 
a  statement  certifying  that  the  clinical 
investigator  is  not  a  party  to  any 
problematic  financial  interests  and 
arrangements  or  a  statement  disclosing 
problematic  interests  and  arrangements 
to  which  the  investigator  is  a  party. 
This  information  would  enable  FDA  to 
subject  the  relevant  clinical  research 
data  to  an  appropriate  level  of  scrutiny 
to  test  its  reUability.  Alternatives  are 
to  prohibit  investigators  fi-om  holding 
certain  financial  interests  altogether  or 
to  require  divestiture  by  the 


investigator  of  a  prohibited  interest. 
The  estimated  costs  to  industry 
associated  with  preparation, 
submission,  and  retention  of  the 
information  required  by  this  proposed 
rule  are  well  below  the  $100  million 
threshold  that  defines  a  significant 
(cont) 

Timetable: 


Action 


Data 


FR  am 


OQ/22/94    59  FR  47807 

12/21/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  04/00/96 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  no 
statutory  requirement.  There  is  a 
paperwork  burden  associated  with  tiiis 
action. 

Additional  Information:  ABSTRACT 
CONT:  regulatory  action.  The  proposed 
rule  is  not  expected  to  impose  a 
significant  resource  burden  on  FDA 
because  the  submission  of  statements 
is  limited  to  clinical  data  submitted  in 
support  of  marketing  applications, 
ruling  out  data  from  the  large  number 
of  studies  that  do  not  lead  to 
applications,  and  FDA  estimates  that 
sponsors  will  be  able  to  certify  for  the 
majority  of  their  dinical  investigators, 
so  that  most  submitted  data  will  not 
require  intensified  scrutiny.  The 
proposed  rule  will  strengthen  the  FDA 
review  process. 

Agency  Contact  John  S.  Ensign. 

Department  of  Health  and  Hiunan 
Services,  Food  and  Drug 
Administration,  Office  of  Health  Affairs 
(HFY-20),  5600  Fishers  Lane,  Rockville, 
MD  20857,  301  443-1382 

RIN:  0905-AE32 

1444.  EFFECTIVE  DATE  OF 
REQUIREMENT  FOR  SUBMISSION  OF 
PREMARKET  APPROVAL 
APPLICATIONS 

Legal  Authority:  21  USC  360e 

CFR  Citation:  21  CFR  868;  21  CFR  870; 
21  CFR  872;  21  CFR  878:  21  CFR  882; 
21  CFR  888 

Legal  Deadline:  Final,  Statutory, 
December  1,  1995. 

Abstract:  Class  III  devices  which  v\'ere 
on  the  market  before  1976  were  exempt 
from  premarket  approval  until  FDA 
issues  a  rule  requiring  the  submission 
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of  premarket  approval  applications.  The 
Safe  Medical  Devices  Act  of  1990 
directed  FDA  to  Review  the 
classification  of  pre-1976  Class  III 
devices  and  require  premarket  approval 
for  those  devices  remaining  in  Class  III. 
There  are  approximately  125  pre-1976 
Class  III  devices  not  yet  addressed.  The 
devices  covered  by  this  proposal  are 
devices  which  FDA  believes  may  no 
longer  be  commercially  viable.  FDA  is 
providing  an  opportunity  for 
manufacturers  to  petition  for 
reclassification  before  premarket 
approval  is  required.  , 

Timetable: 


Action 


Dat*  FR  Cite 


Notice 
NPRM 


05/06/94 
12A»/94 


59  FR  23731 


Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact:  |oseph  M.  Sheehan. 

Chief,  Regulations  Staff.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  2098  Caither  Road.  Rockville.  MD 
20857.  301  594-4765 

RIN:  0905-AE34 

1445.  LATEX  CONDOMS/GLOVES: 
EXPIRATION  DATE  LABELING 

Legal  Authority:  21  USC  351:  21  USC 

352 

CFR  Citation:  21  CFR  801 

Legal  Deadline:  None 

Abstract:  Latex  patient  examination 
and  surgeon  gloves  and  latex  condoms 
are  used  as  a  barrier  to  transmission 
of  diseases  through  bodily  fluids, 
including  AIDS.  Latex  deteriorates  over 
time,  reducing  its  utility  as  a  barrier. 
The  proposed  rule  would  require 
manufacturers  of  these  products  to 
perform  testing  to  establish  an 
appropriate  expiration  date  for  their 
product  and  to  place  that  date  on  their 
labeling. 

Timetable: 


Action 


Oat* 


FR  C«t* 


NPRM  11/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  M.  Sheehan. 

Chief,  Regulations  Staff.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 


Devices  and  Radiological  Health  (HFZ- 
84).  2098  Gaither  Road.  Rockville,  MD 
20850.  301  594-4765 

RIN:  0905-AE37 

1446.  AMALGAM  INGREDIENT 
LABELING 

Legal  Authority:  21  USC  352 

CFR  Citation:  21  CFR  801 

Legal  Deadline:  None 

Abstract  Certain  dental  amalgams  may 
contain  ingredients  which  may  cause 
some  persons  severe  adverse  reactions. 
Therefore.  FDA  would  propose  that 
labeling  for  dental  amalgams  must 
include  the  ingredients  so  that  health 
professionals  may  choose  the 
appropriate  amalgam  for  the  patient. 

Timetable: 


Action 


Date  FR  CH* 


NPRM  03AXV95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Joseph  M.  Sheehan. 

Chief.  Regulations  Staff,  Department  of 
Health  and  Human  Services,  Food  and 
E)rug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  2098  Gaither  Road.  Rockville.  MD 
20850.  301  594-4765 

RIN:  0905-AE39 

1447.  LATEX  WARNING 

Legal  Authority:  21  USC  352 

CFR  Citation:  21  CFR  801 

Legal  Deadline:  None 

Abstract:  Certain  persons  may  be 
subject  to  severe  adverse  reaction  upon 
contact  with  latex.  Therefore,  FDA 
would  propose  to  require  that  devices 
containing  latex  have  a  warning  in  the 
labeling  concerning  the  presence  of 
latex  and  the  potential  risk.  This  will 
enable  health  professionals  and 
consumers  to  make  an  informed  choice 
concerning  the  use  of  a  device. 

Timetable: 


Action 


Data 


FR  Ota 


NPRM  12/00^ 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Joseph  M.  Sheehan. 

Chief.  Regulations  St&fi,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 


Devices  and  Radiological  Health  (HFZ- 
84),  2098  Gaither  Road,  Rockville,  MD 
20850.  301  594-4765 

RIN:  0905-AE40 

r 

1448.  PREMARKET  APPROVAL  OF 
MEDICAL  DEVICES;  SUPPLEMENTAL 
APPLICATIONS 

Legal  Autitority:  21  USC  360e 

CFR  Citation:  21  CFR  814.39 

Legal  Deadline:  None 

Abstract:  FDA  has  become  aware  of 
several  situations  in  which  a 
supplement  to  an  approved  premarket 
for  a  change  in  a  device  approval 
application  (PMA)  was  not  submitted 
even  though  FDA  believed  that  a 
supplement  was  required.  Therefore. 
FDA  would  propose  to  revise  its 
regulation  to  clarify  when  a  supplement 
is  required.  This  would  result  in  fewer 
unapproved  changes  in  devices. 

Timetable: 


Action 


Date  FR  at* 


NPRM  03/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Joseph  M.  Sheehan. 

Chief.  Regulations  Staff.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84).  2098  Gaither  Road.  Rockville.  MD 
20850.  301  594-4765 

RIN:  0905-AE41 

1449.  MEDICAL  DEVICES; 
RESTRICTED  DEVICES 

Legal  Authority:  21  USC  351;  21  USC 
360j(e) 

CFR  Citation:  21  CFR  801;  21  CFR  899 

Legal  Deadline:  None 

Abstract  The  proposal  would 
designate  certain  categories  of  devices 
as  "restricted  devices."  Restricted 
devices  are  defined  liy  the  statute  as 
devices  that  must  be  restricted  in  their 
sale,  distribution  or  use  because  of  their 
potential  for  harmful  effect  or  collateral 
measures  necessary  to  their  use.  FDA 
would  propose  to  include  in  this 
category  devices  such  as  those  that 
pierce  or  penetrate  the  skin, 
implantable  devices,  devices  that 
introduce  medicinal  gas  or  energy  into 
the  body  and  devices  that  are  used  for 
diagnosis  that  must  be  interpreted  or 


analyzed  by  a  qualified  health 
professional.  Restricted  devices  are 
subject  to  certain  limitations  on 
distribution  and  to  special  labeling 
requirements.  FDA  also  may  regulate 
the  advertising  of  restricted  devices. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


02/00/95 


Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact  Joseph  M.  Sheehan, 

Chief,  Regulations  Staff.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  2098  Gaither  Road,  Rockville.  MD 
20850,  301  594-4765 

RIN:  0905-AE42 

1450.  PRESCRIPTION  DRUG 
PRODUCT  LABELING;  MEDICATION 
GUIDE 

Regulatory  Plan:  This  entry  is  Seq.  No. 
42  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AE43 

1451.  HEARING  AIDS; 
PROFESSIONAL  AND  PATIENT 
LABELING;  CONDITIONS  FOR  SALE 

Legal  Authority:  21  USC  351;  21  USC 
352;  21  USC  360d;  21  USC  371;  21  USC 
360j(e) 

CFR  Citation:  21  CFR  801.420;  21  CFR 
801.421 

Legal  Deadline:  None 

Abstract:  FDA  is  considering  revising 
its  present  regulation  governing  the 
labeling  and  conditions  for  sale  of 
hearing  aids.  The  present  rule  requires 
an  examination  by  a  physician  before 
purchase  of  a  hearing  aid,  but  permits 
an  informed  adult  to  waive  that 
requirement.  There  is  some  evidence 
that  this  waiver  provision  is  being 
misused.  FDA  is  reconsidering  which 
types  of  health  professionals  are 
competent  to  perform  hearing 
evaluations.  FDA  is  also  considering 
revisions  to  its  professional  and  patient 
labeling  to  require  updated  information. 

Timetable: 


Action 


Data 


FR  Cite 


ANPRM 

ANPRM  Comment 

Period  End 
NPRM 


11/10/93    58  FR  59695 
01/10/94 

i2/00'94 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Joseph  M.  Sheehan, 

Chief,  Regulations  Staff,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  2098  Gaither  Road,  Rockville,  MD 
20850,  301  594-4765 

RIN:  0905-AE46 


1452.  e  HUMAN  TISSUE  INTENDED 
FOR  TRANSPLANTATION:  PROPOSED 
RULE 

Legal  Authority:  42  USC  216;  42  USC 
243;  42  USC  264;  42  USC  271 

CFR  Citation:  21  CFR  1270 

Legal  Deadline:  None 

Abstract  FDA  is  amending  the 
regulations  to  require  the  registration  of 
those  establishments  engaged  in 
procurement,  processing,  storage,  or 
distribution  of  human  tissue  intended 
for  transplantation.  It  is  also  intended 
to  clarify  those  requirements  previously 
promulgated  by  the  interim  rule. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Rule;  Opport.    12/14/93    58  FR  65514 

for  Comment 
Interim  Rule;  03/14/94 

Comment  Period 

End 
NPRM  02/00/95 

NPRM  Comment         05/00/95 

Period  End 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Paula  McKeever, 

Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635),  1401  Rockville  Pike,  Suite 
200N,  Rockville,  MD  20852-1448,  301 
594-3074 

RIN:  0905-AE49 


1453.  e  FOODS  DERIVED  FROM  NEW 
PLANT  VARIETIES;  PREMARKET 
NOTIFICATION 

Regulatory  Plan:  This  entry  is  Seq.  No. 
43  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AE50 


1454.  a  CLASSIFICATION  OF 
COMPUTER  SOFTWARE  PROGRAMS 
THAT  ARE  MEDICAL  DEVICES 

Legal  Authority:  21  USC  321(h);  21 
USC  351;  21  USC  352;  21  USC  360(c) 
CFR  Citation:  None 
Legal  Deadline:  None 

Abstract  FDA  is  announcing  its 
intention  to  classify  stand-alone 
computer  software  products  that  fit  the 
definition  of  a  medical  device  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act.  In  so  doing,  the  agency  anticipates 
promulgating  relevant  exemptions  by 
using  a  risk-based  approach  as  required 
under  the  Medical  Device  Amendments 
to  the  act.  Under  this  approach  all 
medical  software  devices  will  be 
subject  to  the  adulteration  and 
misbranding  provisions  of  the  act. 
Moderate  risk  devices  will  additionally 
be  subject  to  the  registration,  listing 
and  good  manufacturing  practice 
requirements  for  adverse  events  and 
complaints.  High  risk  devices  would  be 
the  only  products  to  require  premarket 
submissions.  FDA  is  seeking  comment 
on  potential  criteria  related  to  the 
intended  uses  of  medical  software 
devices  that  might  be  used  in 
determining  the  level  of  risk  as  part  of 
this  document.  FDA  is  also  clarifying 
the  manner  in  which  FDA's  current 
statutory  authorities  govern  medical 
software  devices  under  the  act. 

Timetable: 


Action 


Date  FR  Cits 


UMI 


NPRM  03/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  Chuck  Furfine, 

Regulatory  Review  Scientist/Software 
Expert,  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  Center  for  Devices  and 
Radiological  Health  (HFZ-84),  2098 
Gaither  Road.  Rockville,  MD  20850,  301 
594-4765 

RIN:  0905-AE58 

1455.  e  IRON  CONTAINING  DRUGS 
AND  SUPPLEMENTS 

Legal  Authority:  21  USC  343;  21  USC 
348;  21  USC  351;  21  USC  352 

CFR  Citation:  21  CFR  101;  21  CFR  170; 
21  CFR  310 

Legal  Deadline:  None 

Abstract  FDA  is  responding  to  throe 
citizen  petitions  that  were  submitted  in 
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response  to  an  increase  in  deaths  aiid 
poisonings  in  small  children  due  to 
accidental  ingestion  of  iron  containing 
drugs  and  dietary  supplements.  The 
petitions  requested  that  FDA  require 
label  warning  statements  for  these 
products  and  special  packaging  to 
ensure  the  safe  use  of  these  products. 
Timetable: 


Action 


FR  Cttt 


10/06/94    59  FR  51030 
12/20/94 


NPRM 

NPRM  Comment 
Period  End 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  John  Hathcock. 
Director,  Division  of  Applied  Science 
and  Technology,  Department  of  Health 
and  Human  Services,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-465),  200 
C  Street  SW.,  Washington,  DC  20204, 
202  205-5365 

RIN:  0905-AE59 

1456.  •  NEW  DRUG  AND  BIOLOGICAL 
PRODUCT  LICENSE  APPLICATIOf4S; 
REGULATIONS  IMPLEMENTINQ  THE 
PRESCRIPTION  DRUG  USER  FEE  ACT 
OF  1992  AND  CLARIFYING  EXISTING 
REGULATIONS 

Legal  Authority:  21  USC  379(c);  21 
use  379(g)  to  379(h) 

CFR  Citation:  21  CFR  314.51;  21  CFR 
314.60;  21  CFR  314.61;  21  CFR  314.71; 
21  CFR  314.100;  21  CFR  314.110;  21 
CFR  314.120:  21  CFR  600.3;  21  CFR 
601.2;  21  CFR  601.3;  21  CFR  611 
Legal  Deadline:  None 

Abstract  FDA  is  proposing  new 
regulations  and  amendments  to  current 
regulations  governing  die  submission  of 
applications  for  marketing  approval  for 


Proposed  Rule  Stage 


human  drug  and  biological  products  to 
specify  what  must  be  submitted  as  a 
separate  original  marketing  application, 
what  may  be  combined  in  a  single 
application,  what  changes  to  an 
approved  application  may  be  submitted 
as  a  supplement,  and  when  applicants 
should  respond  to  FDA  action  letters. 
FDA  is  taking  this  action  to  provide 
clear  regulatory  policy  to  industry  and 
to  assure  fair  and  consistent 
implementation  of  the  pronsions  of  the 
Prescription  Drug  User  Fee  Act  of  199f 
(PDUFA).  The  new  regulations  codify 
longstanding  policies  as  well  as  specific 
definitions  and  policies  that  have  been 
developed  and  used  to  implement  the 
PDUFA. 

Timetable: 


Action 


Date 


FRCiti 


NPRM  11/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact  Thomas  Hassall, 

Consumer  Safety  Officer.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-5).  5600 
Fishers  Lane,  Rockville.  MD  20857,  301 
594-6740 


RIN:  0905-AE61 


1457.  •  CURRENT  GOOD 
MANUFACTURING  PRACTICE  IN 
MANUFACTURING,  PROCESSING. 
PACKING,  OR  HOLDING  OF  DRUGS; 
PROPOSED  AMENDMENT  OF 
CERTAIN  REQUIREMENTS  FOR 
FINISHED  PHARMACEUTICALS 

Legal  Authority:  21  USC  321;  21  USC 
351  to  352:  21  USC  355  to  357;  21  USC 
360b;  21  USC  371;  21  USC  374 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  Health  Service  (PHS)— Food  and  Drug  Administration  (FDA) 


CFR  Citation:  21  CFR  210.3;  21  CFR 
211.22:  21  CFR  211.68;  21  CFR  211.82; 
21  CFR  211.84:  21  CFR  211.101;  21 
CFR  211.103;  21  CFR  211.110;  21. CFR 
211.111;  21  CFR  211.113;  21  CFR 
211.115;  21  CFR  211.160;  21  CFR 
211.166;  21  CFR  211.192;  21  CFR 
211.220;  ... 

Legal  Deadline:  None 

Abstract  FDA  is  proposing  revisions 
to  the  current  good  manufacturing 
practice  (CGMP)  regulations  at  21  CFR 
parts  210  and  211  regarding  finished 
pharmaceuticals.  The  new  regulations 
either  codify  current  agency  policies  or 
current  industry  practices.  Among  other 
things,  the  proposal  would  create  or 
clarify  requirements  for  process  and 
methods  validation,  appropriate 
laboratory  testing  procedures,  and 
protection  against  contamination.  The 
proposal  is  designed  to  update  the 
CGMP  regulations  in  response  to 
technological  changes  and  the  agency's 
experience  with  the  regulations. 

Timetable: 


Action 


Date 


FR  CHe 


NPRM 


11/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  Federal 

Agency  Contact  Howard  P.  .Muller. 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration.  Center  for  Drug 
Evaluation  and  Research  {HFD-362). 
7500  Standish  Place,  Rockville,  MD 
20855,  301  594-1046 

RIN:  0905-AE63  ■ 
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145&  POUCIES  CONCERNING  USES 
OF  SULFITING  AGENTS 

Legal  Authority:  21  USC  321;  21  USC 
330;  21  USC  341;  21  USC  342;  21  USC 
343;  21  USC  348;  21  USC  371 

CFR  Citation:  21  CFR  182.3616;  21  CFR 
182.3637;  21  CFR  182.3739;  21  CFR 
182.3766;  21  CFR  182.3798;  21  CFR 
182.3862;  21  CFR  100;  21  CFR  130.9 

'-egal  Deatflne:  None 


Abstract:  Acceptable  evidence  and 
information  exist  to  show  diat  a 
subgroup  of  asthmatics  is  at  moderate 
to  severe  risk  for  a  severe  reaction  upon 
exposure  to  sulfites.  The  agency's 
primary  tool  for  handling  a  situation 
where  population  subgroups  may  be  at 
increased  risk  from  a  food  ingredient 
that  is  safe  for  most  people  is  to  use 
labeling  to  inform  those  persons  who 
need  or  want  to  avoid  the  ingredient. 


The  agency  issued  a  final  rule,  effective 
January  7.  1987,  that  requires  that  when 
a  sulfiting  agent  is  present  in  a  finished 
food  at  10  parts  per  million  or  greater, 
the  sulfiting  agent  must  be  declared  on 
the  label.  In  addition,  FDA  issued  a 
final  rule,  effective  August  8.  1986. 
prohibiting  the  use  of  sulfiting  agents 
on  raw  fruits  and  vegetables  intended 
to  be  served  or  sold  raw  to  consumers 
(e.g.,  in  salad  bars).  On  December  10, 
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Final  Rule  Stage 


UMI 


1987,  FDA  announced  its  tentative 
conclusion  that  there  is  no  longer  a 
basis  to  find  that  the  use  of  sulfiting 
agents  on  "fiesh"  potatoes  served  or 
sold  impackaged  to  consumers  is 
GRAS.  On  December  19,  1988,  FDA 
proposed  to  affirm,  with  specific 
limitations,  that  certain  other  uses  of 
sulfiting  agents  are  GRAS  (cont) 

Timetable: 

Food  Labeling;  Declaration  of  Sulfiting 
Agents 

NPRM  04/03/85  (50  FR  13306) 
Final  Action  07/09/86  (51  FR  25012) 
Effective  Date  01/09/87  (51  FR  25012) 
GRAS  Status  of  the  Use  of  Sulfiting  Agents 
on  Fresh  Potatoes 
NPRM-To  be  Merged  w/Frozen  Potatoes 

12/10/87  (52  FR  46968) 
Final  Action  03/15/90  (55  FR  9826) 
GRAS  Status  of  Certain  Other  Food  Uses  of 
Sulfiting  Agents,  Etc. 
NPRM  12/19/88  (53  FR  51065) 
Final  Action  10/00/94 
Revoking  Use  of  Sulfiting  Agents  on  Fruits 
&  Vegetal>les,  Etc. 
NPRM  08/14/85  (50  FR  32836) 
Final  Action  07/09/86  (51  FR  25021) 
Effective  date  08/09/86  (51  FR  25021) 
Status  of  the  Use  of  Sulfiting  Agents  on 
Shrimp 
NPRM  12/19/88  (53  FR  51065) 
Tentative  Final  Rule  02/00/95 
Status  of  Use  of  Sulfit  Agents  on  Minimally 
Procd  A  Froz  Potatoes 
NPRM  02/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ABSTRACT 
CONT:  and  to  establish  labeling 
requirements  for  sulfiting  agents  in 
standardized  foods. 

On  March  15.  1990  (55  FR  9826),  FDA 
issued  a  final  rule  prohibiting  the  use 
of  sulfiting  agents  on  "fi'esh"  potatoes 
(55  FR  9826)  and  requested  data  and 
information  concerning  the  use  of 
sulfiting  agents  on  frozen  potatoes  (55 
FR  91)34). 

On  August  3,  1990,  the  United  States 
District  Court  for  the  Middle  District 
of  Pennsylvania  declared  the  final  rule 
concerning  firesh  potatoes  to  be  "null 
and  void"  based  on  perceived 
procedural  defects  in  the  rulemaking 
proceeding.  The  Government  appealed 
the  district  court's  decision.  On  May 
22,  1991,  the  U.S.  Court  of  Appeals  for 
the  Third  Circuit  en  banc  affirmed,  by 
an  equally  divided  vote  and  without 
opinion,  the  decision  of  the  district 
court  invalidating  on  procedural 
grounds  FDA's  final  rule  revoking  the 


GRAS  status  of  the  use  of  sulfiting 
agents  on  fi'esh  potatoes. 

FDA's  reproposed  rule  will  include  the 
GRAS  status  of  sulfiting  agents  on  both 
minimally  processed  (formerly  fresh) 
and  fi'ozen  potatoes. 

Agency  Contact  JoAnn  Ziyad, 

Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
207),  200  C  Street  SW.,  Washington,  DC 
20204,  202  254-9528 

RIN:  0905-AB52 

1459.  ABBREVIATED  NEW  DRUG 
APPLICATION  REGULATIONS  (TITLE  I 
OF  THE  "DRUG  PRICE  COMPETITION 
AND  PATENT  TERM  RESTORATION 
ACT  OF  1984") 

Legal  Authority:  21  USC  355  title  I 

CFR  Citation:  21  CFR  10;  21  CFR  310; 
21  CFR  314;  21  CFR  320 

Legal  Deadline:  None 

Abstract:  Until  the  passage  of  title  I 
of  the  Drug  Price  Competition  and 
Patent  Term  Restoration  Act  of  1984, 
abbreviated  new  drug  application 
(ANDA)  procedures  were  only  available 
for  generic  products  equivalent  to 
pioneer  drugs  approved  before  1962. 
Title  I  opened  up  the  ANDA  policy  to 
generic  copies  of  products  approved 
after  1962.  On  July  10,  1989  (54  FR 
28872),  FDA  proposed  regulations  to 
implement  Title  I.  The  proposal 
provides  for  the  submission  of 
abbreviated  new  drug  applications  for 
generic  versions  of  drug  products  first 
approved  after  1962.  These  new 
provisions  will  benefit  consiuners  by 
making  generic  drug  products  available 
more  quickly. 

The  agency  is  preparing  the  final  rule 
in  two  segments.  The  final  rule  for  the 
first  segment,  which  establishes 
requirements  for  the  format  and  content 
of  an  ANDA,  suitability  petitions,  and 
certain  administrative  actions, 
published  in  the  Federal  Register  of 
April  28,  1992  (57  FR  17950).  The 
agency  is  reviewing  the  public 
comments  submitted  in  response  to  the 
proposed  requirements  for  patent 
certification  and  exclusivity  and 
preparing  a  final  rule  on  the  segment. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


07/10/89    54  FR  28872 


Action 


Date  FR  Cite 


NPRM  Comment         10/10/89 

Period  End 
NPRM  Extension  of     10/11/89   54  FR  41629 

Comment  Period 
NPRM  Public  01/09/90 

Comment  Period 

End 
NPRM  Extension  of     01/16/90    55  FR  1471 

Comment  Period 
NPRM  Pukjiic  04/09/90 

Comment  Period 

End 
Final  Action  Effective   11/02/94 
Content  and  Format,  Suitability  Petitions 

Final  Action  04/28/92  (57  FR  17950) 
Patent  Certification  and  Exclusivity 
Final  Action  10/03/94  (59  FR  50338) 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Wayne  H.  Mitchell. 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
7500  Standish  Place,  Rockville,  MD 
20855,  301  594-1049 


RIN:  0905-AB63 


1460.  CURRENT  GOOD 
MANUFACTURING  PRACTICE  FOR 
BLOOD  AND  BLOOD  COMPONENTS: 
NOTIFICATION  OF  CONSIGNEES 
RECEIVING  BLOOD  AND  BLOOD 
COMPONENTS  AT  INCREASED  RISK 
FOR  TRANSMITTING  HIV  INFECTION 

Legal  Authority:  21  USC  351  to  360k; 
21  USC  374;  42  USC  262  to  264 

(JFR  Citation:  21  CFR  606;  21  CFR  610 

Legal  Deadline:  None 

Abstract:  The  agency  currently  requires 
that  all  blood  and  blood  components 
intended  for  the  manufacture  of  any 
product  be  tested  for  antibody  to 
human  immunodeficiency  virus  (HIV). 
In  instances  when  the  blood  of  a  donor 
is  foimd  to  contain  antibodies  to  HI\', 
some  blood  centers  have  initiated  a 
program  of  voluntary  "look-back"  to 
determine  the  suitability  of  previous 
donations  and  to  notify  consignees  of 
blood  and  blood  components  obtained 
fi-om  the  donor's  prior  donations. 
Consignees  may  withdraw  or  destroy 
such  blood  and  blood  products,  and 
may  trace  and  notify  recipients.  A  v.cll- 
conducted  look-back  program  can 
provide  an  effective  mechanism  for 
quarantine  of  products  and  for 
identifying,  testing,  and  counseling 
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recipients  of  transfusions  dotermined  to 
1)6  at  increased  risk  of  HIV  infection- 
-those  who  receive  blood  from  a  donor 
later  found  to  be  infected  with  HIV. 
The  agency  is  publishing  a  final  rule 
to  establish  a  mandatory  look-back 
program.  The  final  rule  will  require 
blood  collection  facilities  to  develop  a 
procedure  to  identify  and  quarantine 
products  from  prior  collections  and  to 
notify  consignees  promptly  whenever  a 
blood  donor  who  has  previously 
donated  blood  or  source  (cont) 

Tiin«tal>le: 


Action 


Date  FR  at* 


UMI 


NPRM  06/30/93    58  FR  34962 

Final  Action  00/00/00 

Small  Entltie*  Affected:  Businesses. 
Organizations 

Government  Levels  Affected: 
Undetermined 

Additional  Information:  ABSTRACT 
CONT:  plasma  is  found  to  be  positive 
for  the  antibody  to  HIV;  and  to  keep 
appropriate  records  when  such 
notification  has  been  made.  In  addition, 
the  final  rule  v\ill  require  hospital 
transfusion  services  to  notify  recipients 
of  blood  products  of  increased  risk  for 
transmitting  HIV  and  to  keep 
appropriate  records  of  the  notification 
process.  The  purpose  of  the  rulemaking 
is  to  ensure  the  notification  of 
consignees  and  blood  transfusion 
recipients  and  that  prompt  and 
appropriate  action  is  taken. 

Agency  Contact  Sharon  Carayiannis. 

Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services.  Food  and. 
Drug  Administration.  Center  for  *' 

Biologies  Evaluation  and  Research 
(HFM-635),  1401  Rockville  Pike,  Suite 
200N,  Rockville.  MD  20852-1448.  301 
594-3074 

RIN:  0905-AC90 

1461.  LEAD  IN  FOODS 

Legal  Auttwrlty:  21  l!SC  321:  21  USC 

.130;  21  USC  342(a);  21  USC  346;  21 
USC  346a;  21  USC  348;  21  USC  371 

CFR  Citation:  21  CFR  109;  21  CFR  182; 
21  CFR  IBO 

Legal  Deadline:  None 

Abstract  In  light  of  the  public  heahh 
concerns  raised  by  continuing  findings 
concerning  the  effects  of  low  levels  of 
exposure  to  lead,  particularly  exposure 
I  y  pregnant  women,  infants,  and 
children,  the  agency  is  undertaking  a 


comprehensive  effort  to  further  reduce 
lead  levels  in  food  where  controllable 
or  avoidable  80iut»s  of  lead  addition 
to  food  can  be  identified.  The  goal  of 
FDA  is  to  reduce  consumers'  exposure 
to  lead  in  the  diet  to  the  lowest  level 
that  can  be  practicably  obtained.  FDA 
has  identified  several  potential  sources 
of  dietary  lead  exposure  that  it  intends 
to  address  in  proposed  rules  in  its 
initiatives  to  reduce  exposure  to  lead 
in  the  diet. 

Timetable: 


Action 


Date  FR  CNe 


06/01/89    54  FR  23485 
07/31/89 


NPRM 

NPRM  Comrnent 

Penod  End 
Prohibit  Uee  of  Lead-Soidefed  Food  Cans 

NPRM  06/21/93  (58  FR  33860) 

Final  Action  12/0094 
Protiitjit  Use  of  Tin-Coatad  Lead  Foil 
Capsules  on  Wine  Bottles 

NPRM  1 1/25/92  (57  FR  55485) 

Final  Action  02/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Michael  E.  Kashtock. 

Supervisory  Consumer  Safety  Officer, 
Department  of  Health  and  Human 
Ser\'ices,  Food  and  Drug 
Administration.  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-306).  200 
C  Street  SW.,  Washington.  DC  20204. 
202  205-4681 

RIN:  0905-AC91 


1462.  EXPEDITING  APPROVAL  FOR 
DRUGS  INTENDED  TO  TREAT  LIFE- 
THREATENING  AND  SEVERELY 
DEBILITATING  ILLNESSES 

Legal  Autfwrity:  21  USC  351  to  357; 

21  USC  371;  42  USC  262 

CFR  Citation:  21  CFR  312 

Legal  Deadline:  None 

At>stract  In  the  Federal  Register  of 
October  21.  1988  (53  FR  41561),  FDA 
issued  an  interim  rule,  effective  upon 
date  of  publication,  with  opportunity 
for  public  comment,  that  set  forth 
procedures  designed  to  speed  the 
availability  of  new  therapies  to 
desperately  ill  patients,  while 
preserving  appropriate  guarantees  for 
safety  and  effectiveness.  These 
procedures  are  intended  to  facilitate  the 
development,  evaluation,  and 
marketing  of  such  products,  especially 
where  no  satisfactory  alternative 
therapies  exist.  These  procedures 
reflect  the  recognition  that  physicians 


and  patients  are  generally  willing  to  Vl 
accept  greater  risks  or  side  effects  fixjm 
products  that  treat  life-threatening  and 
severely  debilitating  illnesses.  These 
procedures  also  reflect  the  recognition 
that  the  benefits  of  the  drug  need  to 
be  evaluated  in  light  of  the  severity  of 
the  disease  being  treated.  The 
procedures  apply  to  life-threatening  or 
severely  debilitating  illnesses.  The 
agency  is  reviewing  the  public 
comments  submitted  in  response  to  the 
interim  rule  and  preparing  a  Federal 
Register  document  that  will  respond  to 
these  comments.  The  (cont) 

Timetable: 


Action 


Date  FR  ate 


Interim  Final  Rule 
Final  Action 


10/21/88    53  FR  41561 
OO.'00/OO 


Small  Entitiea  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  ABSTRACT 
CONT:  agency  is  also  considering  the 
recommendations  contained  in  the 
report  crfthe  "National  Committee  to 
Review ^^^pt  Procediuvs  for 
Approval  mNew  Drugs  for  Cancer  and 
AIDS." 

Agency  Contact  Howard  P.  Muller. 

Regulatory  Counsel.  Division  of 
Regulatory  Affairs,  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
7500  Standish  Place.  Rockville.  MD 
20855.  301  594-1049 

RIN:  0905-AC94 

1463.  FEES  FOR  CERTIFICATION 
SERVICES;  INSULIN  AND  COLOR 
ADDITIVE  CERTIRCATION 
PROGRAMS 

Legal  Authority:  21  USC  502;  21  USC 
506;  21  USC  701;  21  USC  706 

CFR  Citation:  21  CFR  80.10;  21  CFR 
429.55 

Legal  Deadline:  None 

Abstract  In  the  Federal  Register  of 
October  4.  1991  (56  FR  50248),  FDA 
issued  an  interim  rule  effective  on 
November  4,  1991  with  opportunity  for 
public  comment,  revising  the  fee 
schedule  for  insulin  certification 
services.  The  fees  are  intended  to 
recover  the  full  costs  of  operation  of 
FDA's  insulin  certification  program, 
including  the  unfunded  liability  of  the 
Civil  Service  Retirement  Fund  and 
appropriate  ovorhead  costs  of  the 
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Public  HeaJth  Service  and  Department 
of  Heelth  and  Human  Services.  FDA  is 
also  considering  similar  amendments  to 
the  regulations  governing  fees  for  the 
color  additive  certification  program. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Find  Rule        10/04/91    56  FR  50248 

(Insulin) 
Interim  FinaT  Rule        1 1  /00/94 

(Color  /Additives) 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact:  David  R.  Petak, 

Chief,  Accounting  Branch,  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration,  Office  of 
Management  (HFA-120),  5600  Fishers 
Lane,  Rockville,  MD  20857,  301  443- 
1766 

RIN:  0905-AD34 


1464.  PRESCRIPTION  DRUG 
MARKETING  ACT  OF  1987;  POLICY 
II4FORMATION,  GUIDANCE,  AND 
CLARIFICATIONS 

Legal  Authority:  PL  100-^93 
Prescription  Drug  Marketing  Act  of 
1987 

CFR  CitatlOR:  21  CFR  203 

Legal  Deadline:  None 

Abstract  The  Prescr^tion  Drug 
Marketing  Act  of  1987  (PDMA) 
amended  the  Federal  Food,  Drug,  and 
Cosmetic  Act  to:  (1)  require  State 
licensing  of  wholesale  distributors  of 
prescription  human  drugs  under 
Federal  guidelines  including  minimum 
standards  for  storage,  handling,  and 
recordkeeping;  (2)  ban  the 
reimportation  of  prescription  human 
drugs  produced  in  the  United  States, 
except  when  reimported  by  the 
manufacturer  for  emergency  use;  (3) 
ban  the  sale,  trade,  or  purchase  of  drug 
samples;  (4)  ban  trafficking  in  or 
counterfeiting  of  drug  coupons;  (5) 
mandate  storage,  handling,  and 
recordkeeping  requirements  for  dn)g 
samples;  (6)  require  licensed 
practitioners  to  request  drug  samples  in 
writing;  (7)  pn^bit,  with  certain 
exceptions,  the  resale  of  {prescription 
human  drugs  purchased  by  hospitals  or 
health  care  facilities;  and  (8)  set  forth 
criminal  and  civil  penalties  for 
violations  of  these  provisions.  In  the 
Federal  Register  of  September  14,  1990 
(55  FR  38012),  FDA  issued  a  final  rule 
setting  forth  Federal  guidelines  for 


State  licensing  of  wholesale  drug 
distributors.  This  proposed  ruJe  would 
provide  (cont) 

Timetable. 


Acten 


Dele  Ff«  Ci«» 


03/14/94    59  FR  11842 
Oflrt)1/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

SmaU  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Informetlon:  ABSTRACT 
CONT:  information,  guidance,  and 
clarification  of  those  sections  of  PDMA 
that  are  not  related  to  State  licensing 
of  wholesale  distributors. 

Agency  Contact:  Erica  L.  Keys,^ 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
7500  Standish  Place,  Rockville,  MD 
20855,  301  594-1049^ 

RIN:  0905-^D44 

1465.  IMPLEMENTATION  OF  THE 
SAFE  MEDICAL  DEVICES  ACT  OF 
1990 

Legal  Authority:  PL  101-629  Safe 
Medical  Devices  Act  of  1990 

CFR  Citation:  21  CFR  860;  21  CFR  820; 
21  CFR  807;  21  CFR  803;  21  CFR  17; 
21  CFR  812;  21  CFR  7;  21  CFR  814; 
21  CFR  821;  21  CFR  861;  21  CFR  895 

Legal  Deadline: 

NPRM,  Statutory,  August  28,  1991,  for 

Medical  Device  Tracking. 

Final,  Statutory.  November  28. 1991, 

for  Exemption  ofHimianitarian  Devices, 

etc. 

Other,  Statutory,  December  1,  1991,  for 

Classification  ofTransjtional  Devices 

Notice. 

Final,  Statutory.  November  28.  1992, 

for  Medical  Device  Tracking. 

Abstract  The  Safe  Medical  Devices  Act 
of  1990  (SMDA),  enacted  November  28, 
1990,  was  intended  to  assure  marketed 
devices  are  safe  and  effective,  FDA 
learns  quickly  of  device  problems,  and 
has  authority  to  remove  defective 
devices  from  the  market.  The  act 
directs  or  authorizes  FDA  to  develop 
these  regulations:  Medical  Device 
Reporting-This  rule  will  require 
healthcare  facilities  and  distributors  to 
report  deaths  and  serious 


injuries/illnesses  related  to  medical 
devices.  Medical  Device  Tracking-This 
regulation  requires  menufactums  to 
track  certain  devices  to  the  user. 
Classification  of  Transitional  Etevices- 
FDA  issued  a  notice  to  require 
submission  of  adverse  safety  and 
effectiveness  data  on  transitional 
devices.  FDA  will  now  propose  to  keep 
each  device  in  class  IK,  or  reclassify 
it  in  class  I  or  IL  Good  Manufacturing 
Practices  for  Medical  Devices-FDA 
proposed  to  add  preproduction  design 
validation  in  existing  CGMP 
regulations.  Exemption  of  Humanitarian 
DeviceS"The  proposed  rule  gives 
procedures  Cor  applications  for  certain 
premarket  review  e^temptions  for 
humanitarian  devices,  (cont) 

Timetable: 


Action 


Date 


FRCUs 


Final  Action  00/00/00 

AssiQnm^nt  of  Agsncy  Contponsnt  fbr 
Review  of  Premarket  Appictns 

Notice  (Public  Hearing)  07/T2«1  (56  FR 

31951) 
Final  Action  1 1/21/91  (56  FR  31951) 
Civil  Money  Penaitiee 

NPRM  05/26/93  (68  FR  30680) 
Final  Action  12/00/95 
Classiilcstion  of  TraesWonai  Devices 
Notice  1  ^nAJ9^\  (56  FR  57960) 
Nottcs(Extension  of  (Dommsnt  Pcnod) 

03/10/92  (57  FR  8462) 
Notice  (Extension  of  OeadKna).  t1/30/92 

(57  FR  56666) 
Rnal  Rule  (Contact  Lenses)  03/04/94  (59 

FR  10283) 
CGMPs  for  Medical  Devices 

ANPRM  (Revisions;Raquest  lor  Cmnts) 

06/1 5/90  (55  FR  24644) 
ANPRM  (Suggested  Changes;AvaiK>lty) 

11/30/90  (55  FR  49644) 
ANPRM  (Extension  of  Commeril  Period) 

02/14/91  (56  FR  5965) 
Notice  (Open  Public  Advsy  Cmte  Mig) 

04/17/91  (56  FR  15626) 
NPRM  1 1/23/93  (58  FR  61952) 
Final  Action  00/00/00 
Exe^r^)tieN  of  Hunnanitartan  Devices 
NPRM  12/21/92  (57  FR  60491) 
Final  Action  02'00/» 
Medical  Device  Recall  Authority 

I^PRM  06/14/94  (59  FR  30656) 
NPRM  (Conection)  06C3/94  (59  FR 

32489) 
Rnal  Action  00/00/00 
Medical  Device  ReporUng 

Notice  (Put>lic  Conf.;Rqst  for  Info), 

03^8/91  (56  FR  12934) 
NPRM  1 1/26«1  (56  FR  60024) 
Final  Rule  (Distritxrtor  Reporting)  09/01/93 

(58  FR  46514) 
Final  Action  12/00/94 
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UMI 


MmMcsI  OsvIoc  TrecWng 

NPRM  03C7/W  (57  FR  10702) 
NPRM  05/29/92  (57  FR  22971 ) 
Final  Action  05/2^92  (57  FR  22966) 
Final  Action  (Not  Stat  E(f.  Dale  08/16/93 
(58  FR  43442) 
liUsc«llan«oua  Proc«<tural  CtMnga*  in 
Madical  Device  Ragulatlona 
Final  Action  12/1(y92  (57  FR  58400) 
Pr»-Afn«ndment  Ctas*  Ml  Oevicas  (maraad 
with  090S-AE34) 
Notice  05/06/94  (59  FR  23731) 
Reports  of  Removals  and  Corrections  of 
Medical  Devices 
NPRM  06A)4/94  (59  FR  13828) 
Final  Action  OO'OO/OO 
Safe  Medical  Devices  Act  of  1990; 
Implementation  Plans 

Notice  04/05/91  (56  FR  14111) 
Summaries  of  Safety  A  Effectiveness  for 
Premarliet  Notification 
Final  Action  04/28/92  {57  FR  18062) 
Notice  (Stay  o(  Effective  Date)  06/01/92 

(57  FR  23059) 
Final  Action  10/00/94 
Temporary  Suapansion  of  a  Premarfcet 
Approval  Application 
NPRM  10/12/93  (58  FR  52729) 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  ABSTRACTT 
CONT:  Summaries  of  Safety  and 
Effectiveness  for  Premarket 
Notiflcation-A  final  rule  will  set  forth 
information  to  be  included  in  data 
summaries  on  which  substantial 
equivalence  determinations  are  made. 
Recall  of  Medical  Devices-FDA  will 
propose  procedures  for  using  its 
authority  to  order  device  recalls  and 
notifications.  Reports  of  Removal  and 
Corrections-FDA  will  propose 
procedures  for  manufacturers  to  report 
to  FDA  health-related  market  removals 
and  corrections  of  devices.  Civil  Money 
Penalties-FDA  proposed  regulations  to 
establish  procedures  for  a  hearing  to 
which  persons  are  entitled  before  the 
imposition  of  civil  money  penahies. 
Procedural  Changes  in  Medical  Device 
Regulations-This  final  rule  made 
revisions  in  regulations  necessary 
t>ecause  of  procedural  changes  made  by 
the  SMDA.  Premarket  Review  of 
Combination  Products-FDA  published 
a  final  rule  establishing  procedures  for 
determining  which  FDA  center  will 
review  premarket  approval  applications 
for  products  that  are  a  combination  of 
a  device  and  a  drug  or  biologic. 

Agency  Contact  |oseph  M.  Sheehan, 

Chief.  Regulations  Staff,  Department  of 
Health  and  Hiunan  Services,  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 


84).  2098  Caidier  Road.  Rockville. 
20850.  301  594^765 

RIN:  090S-ADSQ 

146«.  MANDATORY  HACCP  SEAFOOD 
INSPECTION  PROGRAM 

Legal  Authority:  21  USC  342  Federal 
Food.  Drug,  and  Cosmetic  Act;  21  USC 
371  Federal  Food.  Drug,  and  Cosmetic 
Act;  21  USC  374  Federal  Food.  Drug, 
and  Cosmetic  Act;  42  USC  264  Public 
Health  Ser\'ic8  Act;  21  USC  321;  21 
USC  343;  21  USC  346;  21  USC  348; 
21  USC  379e;  21  USC  381;  42  USC  241; 
42  USC  2421;  42  USC  300u-l;  42  USC 
216;  42  USC  243 

CFR  Citation:  21  CFR  123;  21  CFR 
1240 

Legal  Deadline:  None 

At)Stract:  The  Food  and  Drug 
Administration  intends  to  issue 
requirements  for  the  safe  processing 
and  importing  of  fish  and  fishery 
products  in  keeping  with  Hazard 
Analysis  Critical  Control  Point 
(HACCP)  principles.  HACCP  involves 
the  identification  and  monitoring  of 
"critical  controTpoints"  in  a  processing 
or  other  operation  the  failure  of  which 
can  render  a  product  adulterated. 
HACCP  has  been  strongly  endorsed  by 
the  National  Academy  of  Sciences  for 
use  by  the  seafood  industrj-. 

Tlmetat>le: 


Action 


Date 


FR  Cite 


01/28/94    59  FR  4142 
03/29/94 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  42  USC  264;  42 
USC  271 

Agency  Contact  Philip -Spiller,  Deputy 
Director.  Office  of  Seafood.  Department 
of  Health  and  Human  Services,  Food 
and  Drug  Administration.  Center  for 
Food  Safety  and  Applied  Nutrition 
(HFS-401).  200  C  Street  SVV.. 
Washington,  DC  20204.  202  254-3885 
RIN:  0905-AD60 

1467.  BOTTLED  WATER 

Legal  Authority:  21  USC  341;  21  USC 
343(h);  21  USC  349;  21  USC  371(a) 

CFR  Citation:  21  CFR  103 

Legal  Deadline:  Other.  Statutory. 


Other  deadline  is  for  publication  of 
NPRM  or  Notice  within  180  davs  of 
EPA  final  action. 

Abstract  In  fulfillment  of  its  mandate 
under  the  Safe  Drinking  Water  Act. 
EPA  is  currently  in  the  midst  of 
renewing  and  establishing  standards 
for  contaminants  in  public  drinking 
water  such  as  pathogenic  bacteria, 
pesticides  and  organic  chemicals.  When 
EPA  establishes  such  standards  for 
public  drinking  water.  FDA  is  required 
to  take  appropriate  action  to  amend  its 
regulations  for  bottled  drinking  water 
or  state  its  reasons  for  not  doing  so. 
FDA  also  establishes  identity  standards 
for  a  food  when  it  has  determined  that 
the  standard  u-ill  promote  honesty  and 
fair  dealing  in  the  interest  of 
consumers. 

Timetable: 

Beverages;  Bottled  Wator 

NPRM  01/05/93  (58  FR  393) 

Final  Action  04/00/95 
Microbiological  Quality  Standard 

NPRM  10/06/93  (58  FR  25042) 

Final  Action  04/00/95 
Quality  Standard  for  Lead  and  Copper 

NPRM  01/05.'93  (58  FR  389) 

Final  Action  05/25/94  (59  FR  26933) 
Quality  Standards  for  24  Contaminants 

NPRM  08/04/93  (58  FR  41612) 

Final  Action  1 1/00/95 
Quality  Standards  for  39  Contaminants 

NPRM  01/05/93  (58  FR  382) 

Final  Action  10/00/94 

Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact  Michael  E.  Kashtock. 

Supervisory  Consumer  Safety  Officer. 
Department  of  Health  and  Human 
Services.  Food  and  Drug 
Administration.  Onter  for  Food  Safety 
and  Applied  Nutrition  (HFSr306),  200 
C  Street  SW..  Washington.  DC  20204. 
202  205-4681 

RIN:  0905-AD65 


1468.  SPECIFIC  REQUIREMENTS  ON 
CONTENT  AND  FORMAT  OF 
LABEUNQ  FOR  HUMAN 
PRESCRIPTION  DRUGS:  REVISION  OF 
"PEDIATRIC  USE"  SUBSECTION  IN 
THE  LABEUNQ 

Legal  Authority:  21  USC  321;  21  USC 
331;  21  USC  351  to  353;  21  USC  355 
to  358;  21  USC  360  to  360b;  21  USC 
371;  21  USC  374;  21  USC  376;  42  USC 
216;  42  USC  241;  42  USC  262;  42  USC 
263b  to  263n;  42  USC  264 

CFR  Citation:  21  CFR  201 

Legal  Deadline:  None 


HHS— PHS— FDA 


Fimf  Rtile  Stage 


Abstract:  Ih  the  Federal  Register  of 
October  16,  19«2  (37  FR  47423),  the 
agency  proposed  to  amend  its 
regulations  pertaining  to  the  specific 
content  and  format  of  prescription  drug 
labeling  by  revising  the  current 
"Pediatric  Use"  subsection  of 
professional  labeling  to  provide  for  the 
inclusion  of  more  complete  information 
about  use  of  a  drug  in  children  and 
about  hazards  associated  with  this  use. 
This  regulatory  action  is  intended  to 
respond  to  concerns  in  FDA  and 
elsewhere  that  current  prescription 
drug  labeling  does  not  contain  adequate 
information  about  the  use  of  drugs  in 
children.  The  agency  is  reviewing  the 
public  comments  submitted  in  response 
to  the  proposed  rule  and  preparing  a 
final  rule. 

Timetable: 


Action 


Dale 


FR  ate 


10/16/92    57  FR  47423 
12/15/92 

^omm 


NPRM 

NPRM  Comnient 

Period  End 
Final  Action 

Small  Entities  Afteeted;^None 

Government  Levels  Affected:  None 

Agency  Contact  Erica  L.  Keys, 
Regulatory  Counsel,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
7500  Standish  Place,  Rockville.  MD 
20855,  301  584-1049 

RIN:  0905-AD76 

1469.  RECORDKEEPING  AND 
REPORTING:  ELECTRONIC 
PRODUCTS 

Legal  Authority:  21  USC  360hh;  21 

USC  360ii;  21  USC  360jj;  21  USC 
360kk:  21  USC  36011;  21  USC  360mm; 
21  USC  3b0nn;  21  USC  360oo 

CFR  Citation:  21  CFR  1000;  21  CFR 
1002 

Legal  Deadline:  None 

Abstract  The  Final  Rule  would  amend 
FDA  regulations  on  Recordkeeping  and 
Reporting  of  adverse  events  and  other 
information  relating  to  radiation 
emitting  electronic  products.  The 
timing  and  content  of  certain  reports 
will  be  revised  to  enhance  the 
usefulness  of  ^e  information.  This 
action  will  result  in  improved 
protection  of  the  public  health  while 
reducing  the  regulatory  burden  on 
manufacturers  and  distributors. 


Timetable: 


Action 


Date  Fft  CH» 


ANPRM 

ANPRM 

ANPRM 

NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/02/82 
11/16/82 
07/01785 
10/25/90 
01/22/91 

10/00/94 


47  FR  29004 
47  FR  51706 
50  FR  27024 
55  FR  43066 


Small  Entities  Affecteifc  None 
Govern  meftt  Levets  Affected:  None 

Agency  Contact  Joseph  M.  Sheehan, 

Chief,  Regulations  Staff.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 
Devices  and  Radiological  Health  (Hf  Z- 
84),  2098  Gaither  Road,  Rockville,  MD 
20850,  301  594-4765 

RIN:  0905-AD78 

1470.  GENERAL  BIOLOGICAL 
PRODUCT  STANDARDS; 
ALTERNATIVE  PROCEDURES  AND 
EXCEPTIONS 

Legal  Authority:  42  USC  262 

CFR  Citation:  21  CFR  610;  21  CFR  640; 

21  CFR  630 

Legal  Deadline:  None 

Abstract:  The  Food  and  Drug 
Administration  is  amending  its 
regulations  governing  biological 
products.  This  amendment  would 
authorize  the  Director.  Center  for 
Biologies  Evaluation  and  Research,  to 
approve  an  exception  or  alternative  to 
any  regulation  in  21  CFR  governing 
biological  products.  The  regulation  will 
provide  flexibility  needed  to 
accommodate  rapid  changes  in 
biotechnology  and  to  assiu«  the 
continued  availability  of  biological 
products. 

Timetable: 


Action 


Dale 


FR  Cite 


Final  Action 


06/00/95 


Small  Entities  Affected:  None 

Government  Levets  Affected: 

Undetermined 

Agency  Contact  Stephen  Ripley, 

Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Adnrinistration,  Center  for 
Biologies  Evaluation  and  Research 
(HFM-635).  1401  RockvUle  Pike.  Suite 
200N,  Rockville,  MD  20852-1448.  301 
594-3074 

RIN:  0905-AD82 


1471.  MEDICAL  DEVfCES; 
PROTECTIVE  RESTRAmrS; 
REVOCATION  OF  EXEMPTIONS  FROM 
51«(K>  PREMARKET  NOTIFICATION 
PROCEDURES  AND  CURRENT  6000 
MANUFACTURING  PRACTICES 
REGULATIONS 

Legai  Authority:  21  USC  351;  21  USC 
360;  21  USC  360c;  21  USC  360e;  21 
USC  360y;  21  USC  371 

CFR  Citation:  21  CFR  880.6760;  21  CFR 
890.3910 

Legal  Deadline:  None 

At>Stract  FDA  has  become  awois 
through  various  sources  of  numerous 
reports  of  complications  including 
permanent  physical  injuries,  severe 
psychological  disabilities,  other  serious 
injuries  and  deaths  that  have  been 
attributed  to  incorrect  supervision, 
handling  or  application  of  protective 
restraint  devices  by  medical  or 
paramedical  persoaneL  Complications 
associated  with  protective  restraint 
devices  frequently  result  from  misuse 
of  the  devices.  To  address  potential 
misuse,  manufacturers  should  include 
specific  directions  for  use,  to  the  extent 
that  such  directions  are  not  cuxreotly 
available  or  not  attatdied  to  or  kept 
with  the  garment.  Revocation  of  the 
premarket  notification  exemptions  will 
allow  FDA  to  collect  information  about 
the  current  availabihty  and  actu^d 
employment  of  directions  Cor  use  and 
to  monitor  the  introduction  into 
commerce  of  new  and  changed 
protective  restraints.  Revocation  of  the 
exempting  Current  Good  Manufacturing 
Practice  regulation  will  allow  FDA  to 
require  the  necessary  controls  o\  er 
labeling.  FDA  is  also  considering 
educational  programs  to  address  this 
problem.  FDA  anticipates  total  first 
year  costs  of  $930,000  for  this 
regulation,  (cont) 

Timetabte: 


Action 


Dale         FR  Cite 


06/19/92    57  FR  27397 
98/18/92 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Additional  Information:  ABSTRACT 
CONT:  These  costs  will  be  offset  by  the 
saving  of  lives  and  reduced  product 
liability  exposure. 

Agency  Cotrtact  Patricia  Ehibill. 

Department  of  Health  and  Human 
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HHS— PHS— FDA 


Final  Rule  Stage 


Services,  Food  and  Drug 
Administration.  Center  for  Devices  and 
Radiological  Health  (HFZ-84).  2098 
Caither  Road.  Rockville.  MD  20850.  301 
594-4765 

RIN:  0905-AD84 

U7Z  THRESHOLD  OF  REQULATKHI 
POLICY  FOR  COMPONENTS  OF  FOOD 
CONTACT  ARTICLES 

Legal  Authority:  21  USC  321;  21  USC 
341;  21  USC  342;  21  USC  346a;  21  USC 
348:  21  USC  371 

CFR  Citation:  21  CFR  170;  21  CFR  171; 
21  CFR  174 


Legal  Deadline:  None 

Abstract-  FDA  is  establishing  a  policy 
for  determining  when  the 
likelihood/extent  of  migration  of  a 
component  of  a  food  contact  article  is 
so  trivial  as  not  to  require  regulatioif  ' 
as  a  food  additive.  A  substance 
considered  under  this  Threshold  of 
Regulation  Policy  would  undergo  an 
abbreviated  review  by  FDA,  as  opposed 
to  the  extensive  review  and  formal 
issuance  of  a  regulation  required  for 
other  food  additives.  This  final  rule 
lists  the  criteria  which  must  he  met  for 
a  food-contact  material  to  be  reviewed 
under  this  policy  and  identifies  the 
types  of  data  that  FDA  will  need  for 
its  review.  This  policy  will  reduce 
regulatory  cost  and  delays  and  thereby 
bring  important  and  innovative 
products  to  market  faster. 

Timetable: 


Action 


Dais  FR  Ots 


NPRM  10/12/93    58  FR  52719 

Final  Actioo  06/00/95 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Edward  ].  Macliuga. 

Consumer  Safety  Officer.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
216).  200  C  Street  SW..  Washington,  DC 
20204.  202  254-9528 

RIN:  0905-AD86 

1473.  FOOD  LABELING  REVIEW 

L«g«  Authority:  15  USC  1453;  15  USC 
1454;  15  USC  1455;  21  USC  321;  21 
USC  331;  21  USC  342;  21  USC  343; 
21  USC  348;  21  USC  371 

CFR  Citation:  21  CFR  100;  21  CFR  101; 
21  CFR  102;  21  CFR  161 


Legal  Deadlina:  None 

Abstract  The  Nutrition  labeling  and 
Education  Act  of  1990  (NLEA)  requires 
that  most  foods  bear  nutrition  labeling. 
In  developing  the  final  rules  that  were 
published  on  January  6.  1993.  the 
agency  identified  three  areas  that 
should  be  the  subject  of  additional 
rulemaking:  a  definition  for  the  nutrient 
content  claim  "healthy";  a  definition 
for  "nonfunctional  slack-fill";  and 
requirements  for  the  identification  of 
certain  ingredients  on  food  labels. 
Proposed  regulations  addressing  these 
issues  were  published  on  January  6, 
1993.  On  May  12.  1993,  FDA 
aimounced  that,  in  accordance  with  the 
NLEA,  the  regulation  it  proposed  on 
January  6.  1993.  on  nonfiinctional 
slack-fill  was  considered  a  final  rule. 
Subsequently,  on  December  6,  1993, 
FDA  issued  a  final  rule  responding  to 
the  comments  received  to  the  January 
6.  1993,  proposal.  FDA  also  proposed 
on  June  15,  1993,  to  amend  its  January 
6,  1993.  final  rules  on  nutrient  content 
and  health  claims  to  have  the 
provisions  that  exempted  restaurant 
menus  from  the  requirements  for  how 
nutrient  content  claims  and  health 
claims  are  to  be  made.  FDA  also 
proposed  to  modify  the  provisions  that 
delay  the  effective  date  of  these 
regulations  for  (cont) 

Tlmetat})e: 

MislMdIng  Containsrs;  Nonhinctioiial  Stodi 
FIH 

NPRM  01/06/93  (58  FR  2957) 
Final  Action  12/06/93  (58  FR  64123) 
Nutrient  Content  Claims  and  Health  Claims; 
Restaurant  Foods 
NPRM  06/15/93  (58  FR  33055) 
Final  Action  oa'00/95 
Nutrient  Content,  Definition  of  Hie  Term, 
Healthy 
NPRM  01/06/93  (58  FR  2944) 
Final  Action  05/10/94  (59  FR  24232) 
Protein  Hydrolysates;  Broth  in  Tuna;  and/or 
Labeling 
NPRM  (Declaration  of  Ingredients) 

01/06/93  (58  FR  2950) 
Final  Action  (Dec.  of  Ingredients)  00/00/00 
Reference  Dally  Intakes 

NPRM  01/04/94  (59  FR  427) 
Final  Action  04/00/95 

Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  State, 
Federal 

Additional  Information:  ABSTRACT 
CONT:  small  restaurant  firms  for  one 
year.  Finally,  the  agency  proposed 
January  4.  1994.  to  establish  reference 
daily  intakes  based  on  the  9th  and  10th 
editions  of  the  National  Research 


Cotmcil's  Recommended  Dietary 
Allowances.  These  actions  were 
proposed  following  reconsideration  of 
the  provisions  in  question. 

Agency  Contact  F.  Edward 
Scarbrough,  Director.  Office  of  Food 
labeling.  Department  of  Health  and 
Human  Services,  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-150).  200 
C  Street  SW.,  Washington,  DC  20204. 
202  205-4561 

RIN:  0905-AD89 


1474.  LEVO-ALPHA-METHADOL 
(LAAM)  IN  MAINTENANCE;  JOINT 
PROPOSED  REVISION  OF 
CONDITIONS  FOR  USE 

Legal  Authority:  21  USC  355;  21  USC 
371;  21  USC  823;  42  USC  241(d);  42 
USC  290ee-3;  42  USC  257a 

CFR  Citation:  21  CFR  291 

Legal  Deadline:  None 

Abstract  The  Food  and  Drug    > 
Administration  and  the  National 
Institute  on  E)rug  Abuse  are  reviewing 
comments  on  an  interim  ryle  that 
revised  the  conditions  for  the  treatment 
of  narcotic  addiction  to  provide  for  the 
use  of  LAAM  in  the  maintenance 
treatment  of  narcotic  addicts.  The 
interim  rule  allows  narcotic  treatment 
programs  to  provide  an  additional 
treatment  drug  for  use  in  the 
maintenance  treatment  of  narcotic 
addicts. 

Timetable: 


Action 


Date 


FR  ate 


Interim  Final  Rule 
Interim  Final  Rule 

Comment  Period 

End 
Final  Action 


07/20/93    58  FR  38704 
09/20/93 

03/00/95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Wayne  H.  Mitchell. 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs.  Department  of 
Health  and  Himian  Services.  Food  and 
Drug  Administration.  Center  for  Drug 
Evaluation  and  Research  (HFD-362). 
7500  Standish  Place.  Rockville.  MD 
20855.  301  594-1046 

RIN:  0905-AD92 


1475.  TEMPOROMANDIBOLAR  JOINT 
IMPLANT  CLASSIFICATION 

Legal  Authority:  21  USC  360c;  21  USC 
360e 

CFR  Citation:  21  CFR  872.3940;  21  CFR 
872.3950;  21  CFR  872.3960;  21  CFR 
872.3970 

Legal  Deadline:  None 

Abstract:  The  final  rule  would  classify 
into  class  III  (Premarket  approval) 
certain  temporomandibular  joint  (TMJ) 
prostheses  including  the  interarticular 
disc  prosthesis  (the  interpositional 
implant),  the  mandibular  condyle 
prosthesis,  and  the  glenoid  fossa 
prosthesis.  This  action  would  allow 
FDA  to  require  manufacturers  of  these 
devices  to  submit  premarket  approval 
applications  demonstrating  the  safety 
and  effectiveness  of  these  devices.  The 
devices  present  a  risk  of  implant 
loosening  or  displacement;  foreign  body 
reaction;  degenerative  changes  to  the 
natural  articulating  surfaces;  infection; 
and  loss  of  implant  integrity. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  09/18/92    57  FR  43165 

NPRM  Comment ,  12/08/92    57  FR  56876 

Period  End 

Reproposal  02/14/94    59  FR  6935 

Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Joseph  M.  Sheehan. 

Chief,  Regulations  Staff,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration.  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  2098  Gaither  Road.  Rockville.  MD 
20850,  301  594-4765 

RIN:  09U5-AD93 

1476.  DISQUALIFICATION  OF 
CLINICAL  INVESTIGATORS 

Legal  Authority:  21  USC  360j(g) 

CFR  Citation:  21  CFR  812 

Legal  Deadline:  None 

At>stract:  The  rule  would  amend  the 
investigational  device  exemption  (IDE) 
regulations  to  provide  for  a  procedure 
for  disqualification  of  clinical 
investigators  in  cases  of  ft-aud  or  other 
serious  violations  of  the  regulations. 
Persons  whose  disqualification  is 
proposed  would  be  entitled  to  an 
opportunity  for  hearing. 


Timetable: 

Action 

Date           FR  ate 

NPRM 
Final  Action 

10/06/93    58  FR  52144 
02/00/95 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact:  Joseph  M.  Sheehan. 

Chief,  Regulations  Staff,  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  2098  Gaither  Road.  Rockville.  MD 
20850,  301  594-4765 

RIN:  0905-AD94 

1477.  INVESTIGATIONAL  DEVICE 
EXEMPTION;  INTRAOCULAR  LENSES 

Legal  Authority:  21  USC  360j(g) 

CFR  Citation:  21  CFR  813;  21  CFR  812 

Legal  Deadline:  None 

Abstract  The  rule  would  revoke  the 
separate  investigational  device 
exemption  regulation  for  intraocular 
lenses  (lOL's).  lOL's  would  then  be 
subject  to  the  same  IDE  regulation  (21 
CFR  Part  812)  as  all  other  devices.  The 
lOL-IDE  regulation  was  originally 
created  as  an  interim  measure. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 
Final  Action 


10/06/93 
02/00/95 


58  FR  52142 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Joseph  M.  Sheehan, 

Chief,  Regulations  Staff,  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84},  2098  Gaither  Road,  Rockville.  MD 
20850,  301  594-4765 

RIN:  0905-AD95 

1478.  DIETARY  SUPPLEMENT  LABEL 
REVIEW 

Legal  Authority:  15  USC  1453;  15  USC 
1454;  15  USC  1455;  21  USC  321;  21 
USC  342;  21  USC  343;  21  USC  348; 
21  USC  371 

CFR  Citation:  21  CFR  101 

Legal  Deadline:  NPRM,  Statutory.  June 

15.  1993.  Final,  Statutory,  December  31. 

1993. 

If  final  regulations  on  labeling  of 

Dietary  Supplements  are  not  published 


by  12/31/93.  the  proposed  regulations 
shall  be  considered  the  final 
regulations. 

Abstract  With  the  pubUcation  of 
various  final  rules  on  January  6.  1993, 
the  agency  completed  action  on  its  food 
labeling  initiative  under  the  Nutrition 
Labeling  and  Education  Act  of  1990. 
Rulemaking  on  nutrition  labeling  of 
dietary  supplements  was  delayed  due 
to  requirements  of  the  Dietary 
Supplement  Act  of  1992  (DSA).  which 
amended  the  law  to  provide  that  the 
agency  would  issue  proposed 
regulations  for  dietary  supplements  by 
June  15,  1993,  and  final  regulations  by 
December  31,  1993.  Three  proposed 
regulations  were  developed  and 
published  on  June  18,  1993;  Health 
Claims  for  Dietary  Supplements. 
Nutrient  Content  Claims  for  Dietary 
Supplements,  and  Mandatory  Nutrition 
Labeling  for  Dietary  Supplements.  On 
October  14,  1993,  FDA  published  a 
proposal  to  not  authorize  health  claims 
on  the  labels  of  dietary  supplements  of 
5  nutrient/disease  relationships:  (1) 
Dietary  fiber  and  cancer  (2)  Clietary 
Fiber  and  CVD,  (3)  Antioxidants  and 
Cancer,  (4)  Omega-3  fatty  acids  and 
CHD,  (5)  Zinc  and  immune  function  in 
the  elderly.  In  addition,  FDA  also 
published  a  proposed  rule  to  authorize 
the  use  of  health  claims  about  the 
relationship  of  folates  and  neural  tube 
defects.  On  January  4,  1994,  FDA 
published  notices  (cont) 

Timetable: 

Health  Claims  and  Lal>el  Statements; 
Dietary  Supplements 

NPRM  Folic  Acid  and  Neural  Tutje  Def 

10/14/93  (58  FR  53254) 
Final  Action  00/00/00 

Health  Claims;  Diet.  Fiber/Cancer,  CHD; 
Antioxidant/CVD;  Omega-3 
NPRM  10/14/93  (58  FR  53296) 

Health  Claims;  Dietary  Supplements 
NPRM  06/18/93  (58  FR  33700) 
Final  Action  01/04/94  (59  FR  395) 

Nutrient  Content  Claims;  Dietary 
Supplements 
NPRM  06/18/93  (58  FR  33731) 
Final  Action  01/04/94  (59  FR  378) 

Nutrition  Labeling;  Dietary  Supplements 
NPRM  06/18/93  (58  FR  33715) 
Final  Action  01/04/94  (59  FR  354) 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Federal 

Additional  Information:  ABSTRACT 
CONT:  stating  that  it  considered  tlie 
proposals  to  be  final  regulations  by 
operational  statute.  However,  the 
notices  also  stated  that  FDA  considers 
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the  October  14.  1993.  rulemakings  to 
be  ongoing.  The  agency  intends  to 
continue  rulemaking  with  respect  to 
folates  and  to  issue  a  final  rule  as 
quickly  as  possible.  FDA  is  also 
considering  new  scientific  information 
that  may  support  health  claims  for 
some  of  the  nutrient -disease 
relationships  given  above.  If  this 
information  is  sufficient  to  support 
claims,  the  agency  will  repropose  to 
allow  those  claims. 

Agency  Contact  |ohn  Hathcock. 

DmK.tor.  Divisions  of  Science  and 
Applied  Technology,  Office  of  Special 
Nuthtionals.  Department  of  Heahh  and 
Human  Services.  Food  and  Drug 
Administration,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-465).  200 
C  Street  SW.,  Washington,  DC  20204. 
301  S94-6006 

R1N;  0905-AD9B 

1479.  ADVERSE  EXPERIENCE 
REPORTING  REQUIRED  FOR 
LICENSED  BIOLOGICAL  PRODUCTS 

Legal  Authority:  21  USC  321.  21  USC 
;i3l;  21  USC  352;  21  USC  353;  21  USC 
355;  21  USC  360;  21  USC  371;  21  USC 
374;  42  USC  216;  42  USC  262;  42  USC 
263;  42  USC  263a:  42  USC  264;  42  USC 
,300aa-25 

CFR  Citation:  21  CFR  600 

Legal  Deadline:  None 

Abstract  FDA  is  amending  the 
regulations  to  require  manufacturers, 
packers,  and  distributors  (hereafter 
referred  to  as  LICENSED 
M.\NUFACTURERS)  of  licensed 
biological  products  to  report  to  FDA 
within  15  working  days  all  adverse 
experiences  associated  with  the  use  of 
a  biological  product  that  are  both 
st'rious  and  unexpected;  any  significant 
increase  in  the  frequency  of  a  serious, 
but  expected  adverse  experience: 
periodically  all  other  adverse 
experiences:  and  product  distribution 
and  disposition  data  FDA  is  taking  this 
aqtion  to  provide  a  mechanism  under 
which  LICENSED  MANUFACTURERS 
would  inform  the  agency,  on  a  timely 
basis,  of  any  unanticipated  safety 
problems  with  marketed  biological 
products. 

Timetable: 


Action 


FRCNe 


NPRM 

NPRM  Comment 

Period  End 
-inal  Action 


03/28/90    55  FR  11611 
05/29/90 

11*00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Paula  McKeever. 

Consumer  Safety  Officer,  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for 
Biologies  Evaluation  and  Research. 
(HFM-635).  1401  Rockville  Pike.  Suite 
200N.  Rockville,  MD  20852-1448,  301 
594-3074 

RIN:  0905-AE18 

1480.  SPECIFIC  REQUIREMENTS  ON 
CONTENT  AND  FORMAT  OF 
LABELING  FOR  HUMAN 
PRESCRIPTION  DRUGS;  ADDITION  OF 
"GERIATRIC  USE"  SUBSECTION  IN 
THE  LABELING 

Legal  Authority:  21  USC  352;  21  USC 
355;  42  USC  262 

CFR  Citation:  21  CFR  201 

Legal  Deadline:  None 

Abstract  On  November  1.  1990  (55  FR 
46134),  the  agency  proposed  to  amend 
its  regulations  governing  the  content 
and  format  of  labeling  for  human 
prescription  drug  products  to  require  a 
subsection  in  the  labeling  that  would 
include  infonnation  on  the  use  of  a 
drug  in  the  elderly.  This  proposal 
reflects  growing  recognition  by  FDA 
and  others  of  the  special  concerns 
associated  with  prescription  drug  use 
in  this  age  group.  FDA  believes  that 
providing  access  to  this  information  is 
necessary  for  the  safe  and  effective  use 
of  prescription  drugs  in  older 
populations.  The  agency  is  reviewing 
the  public  comments  submitted  in 
response  to  the  proposed  rule  and 
preparing  a  final  rule. 

Timetable: 


Action 


Oat*  FR  Ct«t 


11/01/90    55  FR  46134 
12/31/90 


NPRM 

NPRM  Comment 

PerKXl  End 
Final  Action  11/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact  Erica  L.  Keys. 

Regulatory  Counsel,  Division  of 
Regulatory  Affairs.  Department  of 
Health  and  Human  Services,  Food  and 
Drug  Administration.  Center  for  Drug 
Evaluation  and  Research  (HFD-362). 
7500  Standish  Place.  Rockville.  MD 
20855.  301  S94-1D46 

RIN:  0905-AE28 


Final  Rule  Stage 


1481.  TAMPER-EVIDENT  PACKAGING 
REQUIREMENTS  FOR  OVER-THE- 
COUNTER  HUMAN  DRUG  PRODUCTS 

Legal  Authority:  21  USC  321;  21  USC 
351;  21  USC  352;  21  USC  371 

CFR  Citation:  21  CFR  211 

Legal  Deadline:  None 

Abstract  On  January  18.  1994  (59  FR 
2542),  the  agency  proposed  to  amend 
its  tamper-resistant  packaging 
requirements  to  require  that  all  over- 
the-counter  (OTC)  human  drug 
products  marketed  in  two-piece,  hard 
gelatin  capsules  be  sealed.  The 
proposal  also  solicited  public 
comments  on  whether  additional 
regulatory  dianges,  such  as  packaging 
performance  standards,  may  be 
necessary.  FDA  has  required  tamper- 
resistant  packaging  features  for  OTC 
drug  products  since  1982.  The  tamper- 
resistant  packaging  regulations  were 
revised  in  1989  in  response  to 
continuing  tamper  incidents.  Dt^spite 
the  regulatory  protection  provided  by 
the  regulations,  two-piece,  hard  gelatin 
capsules  remain  vulnerable  to 
malicious  tampering  and  were 
implicated  in  tampering  incidents  in 
1991.  This  proposed  regulatory  action 
is  in  response  to  the  1991  tampering 
incidents. 

Timetable: 


Action 


Date  FR  at* 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action 


01/18/94    59  FR  2542 
03/21/94 

06^00/95 


Small  Entities  Affected:  Undetermined 
Government  Levels  Affected:  None 

Agency  Contact  Howard  P.  Muller. 

Regulator}'  Counsel,  Division  of 
Regulatory  Affairs.  Department  of 
Health  and  Human  Services.  Food  and 
Drug  Administration.  Center  for  Drug 
Evaluation  and  Research  (HFD-362), 
7500  Standish  Place.  Rockville,  MD 
20855,  301  594-1049  * 

RIN:  0905-AE27 


1482.  SUBSTANCES  PROHIBITED  FOR 
USE  IN  RUMINANT  FEED 

Legal  Authority:  21  USC  321;  21  USC 
342;  21  USC  348;  21  USC  371 

CFR  Citation:  21  CFR  589.2000 

Legal  Oaadlina:  None 

Abstract  The  Food  am  Drug 
Administration  is  considering  a 


HHS— PHS— FDA 


Final  Rule  Stage 


proposal  to  ban  the  feeding  of  certain 
materials  to  ruminants.  Epidemiological 
evidence  developed  in  the  United 
Kingdom  suggests  increased  vigilance 
and  precautionary  practices  are 
necessary  to  assure  that  Bovine 
Spongiform  Encephalopathy  (BSE)  is 
not  introduced  among  cattle  herds  in 
the  United  States.  This  same  evidence 


has  suggested  that  the  feeding  of  certain 
animal  derived  materials  caused  the 
BSE  epidemic  in  the  United  Kingdom. 

Timetable: 


Action 


Date 


FR  at* 


NPRM 
Final  Action 


08/29/94    59  FR  44584 
04/00/95 


Small  Entities  Affected:  Undetermined 


Government  Levels  Affected:  None 

Agency  Contact  John  P.  Honstead, 

Veterinary  Medical  Officer,  E)epartment 
of  Health  and  Human  Services,  Food 
and  Drug  Administration,  Center  for 
Veterinary  Medicine  (HFV-222).  7500 
Standish  Place,  Rockville,  MD  20855, 
301  594-1728 

RIN:  0905-AE45 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  Health  Service  (PHS>— Food  and  Drug  Administration  (FDA) 


1483.  IMPLEMENTATION  OF  TITLE  I 
OF  THE  GENERIC  ANIMAL  DRUG  AND 
PATENT  TERM  RESTORATION  ACT 

CFR  Citation:  21  CFR  514 


Completed: 


Reason 


Date 


FR  ate 


Merged  Witti  RIN         07/15/94 
0905-AA96 

Small  Entities  Affected:  None 


Completed  Actions 


Government  Levels  Affected:  None 

Agency  Contact  Lonnie  W.  Luther, 
301  594-1623 

RIN:  0905-AD15 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 


Proposed  Rule  Stage 


Public  Health  Service  (PHS>— Health  Resources  and  Services  Administration  (HRSA) 


1484.  NATIONAL  HEALTH  SERVICE 
CORPS  LOAN  REPAYMENT 
PROGRAM;  GRANTS  FOR  STATE 
LOAN  REPAYMENT  PROGRAMS 

Legal  Authority:  PL  100-177;  PL  101- 
597 

CFR  Citation:  42  CFR  62.21  to  62.30; 
42  CFR  62.51  to  62.58 

Legal  Deadline:  None 

Abstract  The  National  Health  Service 
Corps  (NHSC)  Revitalization 
Amendments  of  1990,  PL  101-597, 
amends  Section  338B  of  the  PHS  Act 
which  authorizes  the  NHSC  Loan 
Repayment  Program.  These 
Amendments  also  revise  the  State  Loan 
Repayment  Program  at  Section  3381  of 
the  PHS  Act.  The  interim  rule  relating 
to  both  these  programs  as  published 
April  3,  1989,  will  be  revised  to  reflect 
the  1990  amendments.  Regulations 
governing  the  Special  Repayment 
Program  established  under  PL  100-177 
were  published  on  11/6/91  in  final 
form  under  RIN  0905-AD58,  separate 
from  this  NPRM  (RIN  0905-AC65).  The 
amended  NHSC  Loan  Repayment 
Program  (RIN  0905- ADS  7)  removes  the 
provision  which  limits  the  Secretar>''s 
loan  repayment  to  one  month  in 
advance  of  services. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule 
NPRM 


04/03/89    56  FR  13458 
01/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact:  Rhoda  Abrams, 

Director,  Office  of  Program  and  Policy 
Development,  Bureau  of  Primary  Health 
Care,  Ctepartment  of  Health  and  Human 
Services,  Public  Health  Service,  East- 
West  Tower  Bldg.,  4350  East-West 
Highway,  7th  Floor,  Bethesda,  MD 
20814,  301  594-4060 

RIN:  0905-AC65 

1485.  ORGAN  PROCUREMENT  AND 
TRANSPLANTATION  NETWORK 
RULES 

Regulatory  Plan:  This  entry  is  Seq.  No. 
44  in  Fart  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AD26 

1486.  HEALTH  EDUCATION 
ASSISTANCE  LOAN  (HEAL) 
PROGRAM:  LENDERS'/  HOLDERS' 
PERFORMANCE  STANDARDS 

Legal  Authority:  42  USC  216;  42  USC 
292  to  2920 

CFR  Citation:  42  CFR  60 

Legal  Deadline:  NPRM,  Statutory, 
October  13,  1993. 

Abstract:  This  Notice  of  Proposed 
Rulemaking  proposes  to  amend  the 
existing  regulations  governing  the 
HEAL  Program  to  establish  standards 


for  lenders  and  holders  as  required  by 
the  Health  Professions  Education 
Extension  Amendments  of  1992  (Pub. 
L.  102-408).  These  standards  would 
provide  lenders  and  holders  a  greater 
incentive  to  work  to  maintain  low 
HEAL  default  rates  and,  thus,  improve 
the  long-term  solvency  of  the  Student 
Loan  Insurance  Fund. 

Timetable: 


Action 


Date  FR  ate 


NPRM 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Michael  Heningburg. 

Director,  Division  of  Student 
Assistance,  Bureau  of  Health 
Professions,  Department  of  Health  and 
Human  Services,  Health  Resources  and 
Services  Administration,  5600  Fishers 
Leme,  Parklawn  Building,  Ropm  8-48, 
Rockville,  Maryland  20857,  301  443- 
1173 

RIN:  0905-AD87 

1487.  •  NATIONAL  VACCINE  INJURY 
COMPENSATION  PROGRAM: 
REVISIONS  AND  ADDITIONS  TO  THE 
VACCINE  INJURY  TABLE  •  II 

Legal  Authority:  42  USC  216;  42  USC 
300aa-14;  42  USC  300aa-l  note. 

CFR  Citation:  42  CFR  100 

Legal  Deadline:  None 
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Proposed  Rule  Stage 


Abstract:  The  Secrrtan'  has  made 
findings  as  to  the  illnesses  and 
conditions  that  can  reasonably  be 
determined  in  some  circumstances  to 
i)e  caused  or  significantly  aggravated  by 
certain  vaccines.  Based  on  these 
findings,  the  Secretary  proposes  to 
amend  the  Vaccine  Injury  Table  by 
regulation  pursuant  to  section  313  of 
the  National  Childhood  Vaccine  Injury 
Act  of  1986  and  section  2114(c)  of  the 
Public  Health  Service  Act.  These 


proposed  regulations  would  have  effect 
only  for  petitions  for  compensation 
under  the  National  Vaccine  Injury 
Compensation  Program  (VICP)  filed 
after  the  new  regtilations  become 
effective. 

Timetable: 


Action 


FR  Cito 


NPRM  03/00/95 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact  Thomas  E.  Balbier. 
Jr..  Director,  Division  of  Vaccine  Injur>', 
Compensation  Program,  BHPr. 
Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration,  Room  8A-35,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
Maryland  20857,  301  443-6593 

RIN:  0905-AE52 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 

Public  Health  Service  (PHS)— Health  Resources  and  Services  Administration  (HRSA) 


Final  Rule  Stage 


1488.  NATIONAL  VACCINE  INJURY 
COMPENSATION  PROGRAM  (VICP): 
REVISIONS  TO  THE  VACQNE  INJURY 
TABLE 

Legal  Authority:  42  USC  216:  42  USC 
300aa-14:  42  USC  300aa-l  note. 

CFR  Citation:  42  CFR  lOO 

Legal  Deadline:  NPRM.  Statutory, 
December  22.  1990. 
SjKrIion  312  of  PL  99-660  requires  the 
Secretary  to  propose  regulations  to 
.irnend  the  Vaccine  Injury  Table,  based 
on  the  findings  of  the  Institute  of 
Medicine  (lOM)  study,  (cont) 

Abstract:  The  National  Vaccine  Injury 
Compensation  Program  (VICP). 
administered  by  the  Secretary,  and 
governed  by  subtitle  2  of  title  XXI  of 
the  Public  Health  Service  Act,  as 
enacted  by  the  National  Childiiood 
Vaccine  Injuiy  Act  of  1986  (the  Act), 
provides  a  system  of  no-fault 
compensation  for  certain  individuals 
who  have  been  injured  by  specific 
cliildhood  vaccines.  The  nature  of  the 
injuries,  disabilities,  illnesses, 
conditions,  and  deaths  which  will  be 
presumed  to  result  from  the 
administration  of  specific  vaccines,  and 
the  time  period  in  which  the  first 
symptom  or  manifestation  of  onset 
must  occxu'  for  this  presumption  to 
apply,  are  outlined  in  section  2114  of 
the  Act  in  what  is  known  as  the 
Vaccine  Injury  Table.  This  Final  Rule  , 
makes  refinements  to  the  Vaccine 
Injury  Table  to  more  accurately  reflect 
current  scientific  knowledge  about  the 
conditions  that  result  from  vaccines 
uhich  will  result  in  appropriate 
'compensation  for  injuries  related  to 
"ocdnes. 


Timetable: 


Action 


Date  FR  CM* 


NPRM 

Put)lic  Hearing 
NPRM  Comment 

Period  End 
Final  Action 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  LEGAL 
DEADUNE  CONT:  within  3  years  of  the 
effective  date  of  title  III  (12/22/87). 
Since  the  lOM  study  was  not 
completed  until  August  1991.  it  was 
not  possible  to  meet  this  legal  deadline. 
This  section  also  requires  the  Final 
regulation  to  be  published  6  months 
after  the  NPRM.  Given  the  180-day 
comment  period,  the  6-month 
requirement  is  an  impossibility. 

Agency  Contact-  Thomas  E.  Balbier, 
Jr.,  Director,  Division  of  Vaccine  Injury 
Compensation  Program,  BHPr, 
Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration,  5600  Fishers  Lane, 
Parklawn  Building.  Room  8A35, 
Rockville,  Maryland  20857,  301  443- 
6593 

RIN:  0905-AD64 


regulations  into  conformity  with 
technical  amendments  made  by  the 
Health  Professions  Extension 
Amendments  of  1992  (Pub.  L.  102-408); 
to  propose  two  new  definitions  for 
"relevant  advanced  training  or 
experience"  and  "geriatric  psychiatry": 
and  to  remove  a  section  regarding  the 
period  of  time  for  fellowship 
appointments  for  more  flexibility  in 
implementing  the  program. 

Timetable: 


08/14/92  57  FR  36878 
10/29/92  57  FR  49055 
02/11/93 

10/00^94 


Action 


"^  Date  FR  ate 


NPRM 

NPRM  Comment 

Penod  Efxl 
Final  Action 


03/03/94    59  FR  10104 
04/04/94 

10/00/94 


UMI 


1489.  GRANTS  FOR  FACULTY 
TRAINING  PROJECTS  IN  GERIATRIC 
MEDICINE  AND  DENTISTRY 

Legal  Authority:  42  USC  216;  42  USC 
294o 

CFR  Citation:  42  CFR  57.  subpart  PP 

Legal  Deadline:  None 

Abstract  This  final  amends  the  Grants 
for  Faculty  Training  Projects  in 
Geriatric  Medicine  and  Dentistry 
regulations  to  bring  the  existing 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Neil  H.  Sampson. 
Director,  Division  of  Associated.  Dental 
&  Public  Health  Profes.sions,  BHPr, 
Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration.  Room  8-101,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville. 
MD  20857.  301  443-6853 

RIN:  0905-AE13 

1490.  GRANTS  FOR  THE    . 
ESTABLISHMENT  OF  DEPARTMENTS 
OF  FAMILY  MEDICINE 

Legal  Authority:  42  USC  216;  42  USC 

293k 

CFR  Citation:  42  CFR  57.  subpart  R 

Legal  Deadline:  None 

Abstract  ThisfipaL^mends  the  Grants 
for  the  EstabK^mnentoC  Departments  of 
Famil)rw^cine  regulations  to  expand 
the  definition  of  "acadeimc 
administrative  unit"  to  clarify  which 
academic  administrative  units  are 
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eligible  for  support  under  the  authority 
of  section  747  of  the  Public  Health 
Service  Act. 

Timetat)te: 


Action 


Dale  FR  ate 


07/19/94    59  FR  36733 
08/18/94    59  FR  36733 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  12/0CV94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marc  L.  Rivo,  MJ).. 

Director.  Division  of  Medicine,  Bureau 
of  Health  Professions,  Department  of 
Health  and  Human  Services,  Health 
Resources  and  Services  Administration, 
Room  4C-25,  Parklawn  Building,  5600 
Fishers  Lane.  Rockville,  MD  20857,  301 
443-6190 

RIN:  0905-AE17 

1 491.  MEDICAL  FACILITY 
CONSTRUCTION  AND 
MODERNIZATION  REQUIREMENTS 
FOR  PROVISION  OF  SERVICES  TO 
PERSONS  UNABLE  TO  PAY 
(NURSING  HOMES) 

Legal  Authority:  42  USC  291  et  seq; 
42  USC  300q  et  seq 

CFR  Citation:  42  CFR  124  subpart  F 

Legal  Deadline:  None 

Abstract  The  current  regulations 
stipulate  that  an  indigent  is  ineligible 
for  Hill-Burton  uncompensated  services 
if  the  individual  is  covered  under  a 
third-party  insurance  or  governmental 
program.  This  requirement  has  preated 
major  compliance  problems  for  many 
Hili-Burton  obligated  nursing  homes.  In 
most  of  these  nursing  homes,  the  only 
individuals  who  meet  the  income 
eligibility  requirements  for  receipt  of 
Hill-Burton  uncompensated  services 
(Category  A  and  B  eligibility)  are  also 
covered  by  their  State's  Medicaid 
program;  hence,  they  are  by  definition 
ineligible  for  Hill-Burton 
uncompensated  services.  The  proposed 
regulations  would  address  this  problem 
by  establishing  a  third  income- 
eligibility  level  (Category  C)  for  nursing 
homes,  which  would  allow  individuals 
whose  anniial  incomes  are  greater  than 
those  under  Category  A  and  B  to  be 
eligible  for  nursing  home  services.  This 
would  result  in  a  limit  substantially 
obove  the  Medicaid  income  eligibiUty 
limit,  thus  allowing  more  individuals 
to  be  eligible  for  services  in  Hill-Burton 
nursing  homes. 


Timetable: 


Action 


Date 


1493.  e  FEDERALLY  SUPPORTED 
HEALTH  CENTERS  ASSISTANCE  ACT 
OF  1992 


FR  Cite 


NPRM 

04/04/94    59  FR  15693 

NPRM  Comment 

06/03/94    59  FR  15693 

Period  End 

Final  Action 

10/00/94 

SmaN  Entities  Affected:  Organizations 
Government  Levels  Affected:  None 

Agency  Contact  Charlotte  G.  Pascoe. 

Director.  Division  of  Facilities 
Compliance,  Bureau  of  Health 
Resources  Development,  Department  of 
Health  and  Human  Services.  Public 
Health  Service,  5600  Fishers  Lane. 
Room  11-19,  Parklawn  Building, 
Rock\'ille,  Maryland  20857,  301  443- 
5656 

RIN:  0905-AE33 


1492.  NATIONAL  PRACTITIONER 
DATA  BANK  FOR  ADVERSE 
INFORMATION  ON  PHYSiaANS  AND 
OTHER  HEALTH  CARE 
PRACTITIONERS:  AMENDMENT  TO 
DATA  BANK  REGULATK)NS  TO 
COMPLY  WITH  COURT  ORDER 

Legal  Authority:  42  USC  lllOl  et  seq 

CFR  Citation:  45  CFR  60 

Legal  Deadline:  None 

Abstract:  These  regulations  amend  the 
current  regulations  under  section 
60.7(a)  and  (c)  to  require  reporting  of 
medical  malpractice  payments  only  by 
entities  which  make  thesr  payments  on 
behalf  of  physicians  and  other  health 
care  practitioners,  deleting  the 
requirement  of  reporting  by  persons 
who  make  such  payments. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action  11/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Thomas  C  Croft, 

Director,  Division  of  Quality  Assurance, 
Bureau  of  Health  Professions, 
Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration,  Room  8-67,  Parklawn 
Building,  5600  Fishers  Lane,  Rock\ille. 
Marjland  20857,  301  443-2300 

RIN:  0905-AE38 


Legal  Authority:  42  USC  216;  42  USC 
233 

CFR  Citation:  42  CFR  6 

Legal  DeadRne:  None 

Abstract:  These  regulations  clarify  that 
the  range  of  health  care  services 
provided  by  eligible  entities  and 
individuals  would  be  covered  under 
the  Federal  Tort  Claims  Act  (FTCA).  As 
a  result,  health  centers  would  not  have 
to  purchase  private  insurance  policies 
to  cover  gaps  of  malpractice  liability 
exposure.  The  intended  effect  of  this 
proposed  rule  is  to  save  funds  for  PHS 
grantees  and  invest  such  savings  into 
providing  additional  health  services  to 
the  medically  underserved  populations 
of  covered  health  centers  and  their 
health  professionals.  The  Domestic 
Policy  Council  staff  requested  the 
publication  of  these  rules  in  an 
expeditious  manner  to  facilitate  full 
implementation  of  the  1992  legislation. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

PefiodEnd 
Final  Action 


08/19/94    59  FR  42790 
09/19/94 


00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Libby  Merrill, 
Legislative  Analyst,  Office  of  Program 
and  Policy  Development,  Bureau  of 
Primarj'  Health  Care,  Department  of 
Health  and  Human  Services.  Public 
Health* Service.  East-West  Tower  Bldg.. 
4350  East-West  Highway,  7th  Floor. 
Bethesda,  MD  20814,  301  594-4060 

RIN:  0905-AE4B 


1494.  •  NATIONAL  PRACTITIONER 
DATA  BANK  FOR  ADVERSE 
INFORMATK>N  ON  PHYSICIANS, 
DENTISTS.  AND  OTHER  HEALTH 
CARE  PRACTITIONERS:  DEBT 
COLLECTION  METHODS 

Legal  Authority:  42  USC  llioi  et  seq 

CFR  Citation:  45  CFR  60 

Legal  Deadline:  None 

Abstract  This  final  rule  would  modify 
section  60.12(c),  "Assessing  and 
collecting  fees,"  of  the  Data  Bank 
regulations  to  provide  Data  Bank 
customers  several  alternative  ways  to 


UMI 
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pay  the  fee(s)  associated  with  querying 
the  Data  Bank.  The  regulation  currently 
prescribes  that  "fees  must  be  paid  by 
check  or  money  order  made  payable  to 
'U.S.  Department  of  Health  and  Human 
Services'  or  to  the  unit  stated  in  the 
billing."  Those  options  would  be 
expanded  to  include  payment  by  credit 
card  and  other  electronic  means  (e.g., 
automated  clearinghouse). 

Tiin*tabl«: 


Action 


DM* 


FR  CIt* 


Final  Action 


03A)(V95 


Small  Entities  Affected:  None 
Qovemmont  Levels  Affected:  None 

Agency  Contact:  Thomas  C.  Croft, 

Director,  Division  of  Quality  Assurance, 
Bureau  of  Health  Professions, 
Department  of  Health  and  Human 
Services,  Health  Resources  and  Services 
Administration,  Room  8-67,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville, 
Maryland  20857,  301  443-2300 

RIN:  0905-AE53 


1495.  e  TECHNICAL  AMENDMENTS 
TO  THE  HEALTH  PROFESSIONS, 
NURSING.  AND  ALLIED  HEALTH 
TRAINING  GRANT  PROGRAMS 
UNDER  42  CFR  PARTS  57  AND  58 

Legal  Authority:  42  USC  293;  42  USC 
293c;  42  USC  293d;  42  USC  293j;  42 
USC  293k:  42  USC  2931;  42  USC  293m; 
42  USC  293n;  42  USC  294;  42  USC 
294b;  42  USC  294i;  42  USC  294o 

CFR  Citation:  42  CFR  57;  42  CFR  58 

Legal  Deadline:  None 

Abstract:  This  final  rule  amends 
various  Public  Health  Service  (PHS) 
health  professions,  nursing,  and  allied 
health  training  grant  regulations, 
codifled  at  42  CFR  parts  57  and  58, 
to  bring  these  programs  into  conformity 
with  statutory  amendments  made  by 
the  Health  Professions  Extension 
Amendments  of  1992  to  the  various 
sections  of  the  PHS  Act  under  title  VII 
and  VIII.  Technical  changes  being  made 
to  the  regulations  are:  (1)  the 
renumbering  of  PHS  section  numbers 
and  their  corresponding  United  States 
Code  numbers  within  the  regulations; 
(2)  the  removal  of  the  reference  to  the 
National  Advisory  Council  on  Health 
Professions  Education  and  the 


requirements  for  the  Council's  review 
of  title  VII  grants;  (3)  the  removal  of 
the  reference  to  section  705  of  the  PHS 
Act  concerning  audit  and  inspection 
requirements,  which  is  redundant  to 
the  requirements  that  are  covered  under 
45  CFR  part  74;  (4)  the  removal  of 
repealed  and  inactive  title  VII  and  VIII 
health  professions,  nursing,  and  allied 
health  training  grant  program 
regulations;  and  (5)  other  technical 
changes  which  are  clarifying  or 
editorial  changes  in  nature. 

Timetable: 


Action 


Date  FR  Cite 


Final  Action 


03/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Betty  B.  Hambleton. 

Chief,  Planning,  Evaluation  and 
Legislation,  Branch,  Office  of  Research 
&  Planning/BHPr,  Department  of  Health 
and  Human  Services,  Health  Resources 
and  Services  Administration,  Room  8A- 
55,  ParklawTi  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857,  301 
443-1590 

RIN:  0905-AE54 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 

Public  Health  Service  (PHS)— Health  Resources  and  Services  Administration  (HRSA) 


Completed  Actions 


1496.  MATERNAL  AND  CHILD 
HEALTH  (MCH)  PROJECT  GRANTS 

CFR  Citation:  42  CFR  51a 

Completed: 


Reason 


Date 


gR  ate 


Final  Action  07/19/94    59  FR  36703 

Final  Action  Effective  08/18/94    59  FR  36703 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions, 
Organizations 

Government  Levels  Affected:  State-. 
Loral,  F«Hi(rral 

Agency  Contact:  Lynn  Squire,  301 
443-2778 

RIN:  0905-AD88 


1497.  MEDICAL  FACILITY 
CONSTRUCTION  AND 
MODERNIZATION;  REQUIREMENTS 
FOR  PROVISION  OF  SERVICES  TO 
PERSONS  UNABLE  TO  PAY 
(CHARITABLE  FACILITIES) 

CFR  Citation:  42  CFR  124  subpart  F 

Completed: 


1498.  GRANTS  FOR  NURSE 
PRACTITIONER  AND  NURSE- 
MIDWIFERY  PROGRAMS 

CFR  Citation:  42  CFR  57,  subpart  Y 

Completed: 


Reason 


Date 


FR  ate 


Reason 


Date 


FR  Ote 


Final  Action  08/30/94    59  FR  44634 

Final  Action  Effective  08/30/94 

Small  Entities  Affected:  Organizations 

Government  Levels  IVffected:  None 

Agency  Contact:  Charlotte  G.  Pascoe, 
301  443-5636 


RIN:  0905-AE06 


Withdrawn  Pending      07/06/94 
nursing 
reautfwrizing 
legislation 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Maria  E.  Salmon. 
ScD.  RN,  301  443-5786 

RIN:  0905-AEll 
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1499.  INDIAN  HEALTH  SERVICE  LOAN 

REPAYMENT  PROGRAM 

REGULATIONS 

Legal  Authority:  PL  100-713 

CFR  Citation:  42  CFR  36 

Legal  Deadline:  None 

Abstract  Public  Law  100-713,  enacted 

November  23, 1988,  authorized  a 

program  in  which  health  professionals 

would  have  their  health  professions 

education  loans  repayed  in  amounts  up 

to  a  maximum  of  $25,000  per  year  in 

exchange  for  ser\'ice  in  an  Indian 

health  program.  The  Secretary  is 

directed  to  implement  some  provisions 

by  regulations,  i.e.,  waiver  provision.  P. 

L.  102-573  raised  the  maximum  to 

$35,000  for  repayment  of  educational 

loans. 

Timetable: 


health  emergency-  fund.  The  Secretary 
is  directed  to  establish  the  program  by 
regulations  consistent  with  provisions 
of  the  Law  including  a  defmition  of  a 
catastrophic  disease. 

Timetable: 


Action 


Action 


Date 


FR  Cite 


NPRM  11/00/94 

NPR?^  Comment         02/00/95 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Linus  Everling.  Chief, 
Scholarship  Branch,  Indian  Health 
Service.  Department  of  Health  and 
Human  Services.  Public  Health  Service, 
12300  Twinbrook  Parkway.  Suite  100. 
Rockville,  MD  20852.  301  443-6197 

RIN:  0905-AC96 

1500.  INDIAN  HEALTH  SERVICE 
CATASTROPHIC  HEALTH 
EMERGENCY  FUND  PROGRAM 

Legal  Authority:  PL  100-713 

CFR  Citation:  42  CFR  36 

Legal  Deadline:  None 

AtJStract:  Public  Law  100-713,  enacted 

November  23.  1988,  authorized  a  new 

program  establishing  a  catastrophic 


Date 


FR  Cite 


NPRM  01/00/95 

KPRM  Comment         03/0a'95 
Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Betty  J.  Penn,  Chief, 
Regulations  Branch,  DLR,  Indian  Hedlth 
Service.  Department  of  Health  and 
Human  Services,  Public  Health  Service, 
12300  Twinbrook  Parkway.,  Suite  450. 
Rockville,  MD  20852,  301  443-1116 

RIN:  0905-AC97 

1501.  REVISION  OF  URBAN  INDIAN 
HEALTH  REGULATIONS 

Legal  Authority:  PL  100-713 

CFR  Citation:  42  CFR  36 

Legal  Deadline:  None 

At>stract:  P.L.  100-713,  enacted 
November  23,  1988.  requires  the 
Secretary  to  prescribe,  by  regulation, 
the  criteria  for  selecting  urban  Indian 
organizations  to  enter  into  contracts. 

Timetable: 


Suite  450,  Rockville,  MD  2G852.  301 
443-1116 

RIN:  0905-AD20 


1502.  ACQUISITION  UNDER  THE  BUY 
INDIAN  ACT 

Legal  Authority:  25  USC  47 

CFR  Citation:  48  CFR  ch  3,  app  A 

Legal  Deadline:  None 

Abstract  This  regulation  will  update 
and  standardize  existing  regulations  for 
the  Buy  Indian  Act  to  coincide  with 
the  Department  of  Interior  regulations 
at  48  CFR  Chapter  14.  There  are  no 
costs  associated  with  these  revised 
regulations.  These  revisions  will 
increase  competition  among  Indian 
economic  enterprises  and  facilitate 
economic  development  of  Indian 
reservations  by  increasing  opportunities 
for  Indian  businesses. 

Timetable: 


Action 


Date 


FR  Cite 


Action 


Date 


FR  Cite 


NPRM  01/00,'95 

NPRM  Comment         03/00/95 
Period  End 

Small  Entitles  Affected:  None 

Govemn>ent  Levels  Affected:  None 

Agency  Contact  Betty  J.  Penn.  Chief, 
Regulations  Branch,  DLR,  Indian  Health 
Service.  OPEL,  Department  of  Health 
and  Human  Services,  Public  Health 
Ser\'ice,  12300  Twinbrook  Parkway, 


NPRM  12/00.'Q4 

NPRM  Comment  03/00/95 

Period  End 

Small  Entities  Affected:  None 

Government  Levels  Affected:  Tribal 

Procurement  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory'  requirement.  The  agency  has 
not  yet  determined  whether  there  is  a 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  M>Tna  Mooney, 

Small  and  Disadvantaged  Business 
Utilization,  Specialist.  Department  of 
Health  and  Human  Ser\'ices,  Public 
Health  Service,  12300  Twinbrook 
Parkway  -  Suite  450,  Rockville.  MD 
20852.  301  443-1480 

RIN:  0905-AE09 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  Health  Service  (PHS)— Indian  Health  Service  (IHS) 


Rnal  Rule  Stage 


1503.  REVISION  OF  INDIAN  SELF- 
DETERMINATION  REGULATIONS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
47  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AC98 


1504.  REVIEW  OF  THE 
DETERMINATION  OF  AN  INDIAN 
TRIBFS  RESOURCE  DERCIENCY 
LEVEL 

Legal  Authority:  PL  100-713 

CFR  Citation:  42  CFR  36 

Legal  Deadline:  None 


Abstract  P.L.  100-713.  enacted 
November  23.  1988.  requires  the 
Secretary  to  establish,  by  regulation, 
procedures  which  would  allow  any 
Indian  tribe  to  petition  the  Secretar>-  for 
a  review  of  any  determination  of  the 
health  resources  deficiency  level  of 
such  tribe. 
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Timetable: 


Action 


Dal* 


FR  Cite 


NPRM 

10/10/91    56  FR  51189 

NPRM  Comment 

12/09/91    56  FR  51 189 

Period  End 

Final  Action 

OOAXVOO 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Betty  J.  Penn.  Chief. 
Regulations  Branch.  DLR.  Indian  Health 
Service,  OPEL,  Department  of  Health 
and  Human  Services,  Public  Health 


Service,  12300  Twinbrook  Parkway. 
Suite  450,  Rockville,  MD  20852.  301 
443-1116 

RIN:  0905-AD21 


DEPARTMErfT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  Health  Service  (PHS)— National  Institutes  of  Health  (NIH) 


1505.  GRANTS  FOR  RESEARCH 
PROJECTS 

Legal  Authority:  42  USC  216 

CFR  Citation:  42  CFR  52 

Legal  Deadline:  None 

Abstract:  Regulations  covering  grants 
for  research  projects  will  be  amended 
to  show  changes  necessitated  by 
enactment  of  Public  Laws  99-158.  99- 
660.  100-607,  101-549,  101-613,  102- 
222.  102-321.  and  102-588.  and  to  show 
their  applicability  to  various  programs 
administered  by  the  Centers  for  Disease 
Control  and  the  Food  and  Drug 
Administration  previously  omitted  from 
the  regulations. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Agency  Contact:  |ohn  J.  Migliore.  NIH 

Regulations  Officer.  Department  of 
Health  and  Human  Services.  National 
Institutes  of  Health,  9000  Rockville 
Pike,  Room  1B25.  Center  DR  MSC  2075. 
Bethesda.  MD  20892-2075,  301  496- 
4606 

RIN:  0905-AC02 

1506.  NATIONAL  INSTITUTES  OF 
HEALTH  AIDS  RESEARCH  LOAN 
REPAYMENT  PROGRAM 

Legal  Authority:  42  USC  216;  42  USC 

288-1 

CFR  Citation:  42  CFR  68 

Legal  Deadline:  None 

At>Stract:  Section  634  of  PL  100-607 
creates  a  new  program  through  which 
health  professionals  can  obtain 
federally  funded  repayment  of 
educational  loans  by  conducting  AIDS 
research  as  NIH  employees.  The  new 
regulations  will  cover  this  program. 


Timetable: 


Action 


Date  FR  CH* 


NPRM  12A)0/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  Marc  HorowiU, 

Director.  NIH  AIDS  Research  Loan 
Repayment  Program.  Department  of 
Health  and  Human  Services.  Public 
Health  Service.  Office  of  AIDS 
Research.  National  Institutes  of  Health. 
9000  Rockville  Pike.  Bethesda.  MD 
20892,  301  496-0357 

RIN:  0905-AD18 

1507.  HAZARDOUS  SUBSTANCES 
BASIC  RESEARCH  AND  TRAINING 
GRANTS 

Legal  Authority:  42  USC  9660;  42  USC 
216 

CFR  Citation:  42  CFR  65a 

Legal  Deadline:  None 

Abstract:  Regulations  will  be 
promulgated  concerning  grants  for 
research  and  training  made  for  the 
purpose  of  understanding,  assessing, 
and  reducing  the  adverse  effect  on 
human  health  of  exposure  to  hazardous 
substances.  The  grants  are  authorized 
by  section  311(a)  of  the  Comprehensive 
Environmental  Response. 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980.  as  added  by  section 
209  of  the  Superfund  Amendments  and 
Reauthorization  Act  (SARA)  of  1986, 
PL.  99-499. 

Timetable: 


Action 


FR  Cite 


NPRM  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Dr.  William  A.  Suk, 

Program  Administrator.  Division  of 
ExtramuiBl  Research  and  Training. 


Proposed  Rule  Stage 


Department  of  Health  and  Human 
Services,  Public  Health  Service,  NIEHS, 
P.O.  Box  12233,  Research  Triangle 
Park,  NC  27709.  919  541-0797 


RIN:  0905-AD46 


1508.  NATIONAL  INSTITUTES  OF 
HEALTH  CONSTRUCTION  GRANTS 

Legal  Authority:  42  USC  216;  42  USC 
285a-2:  42  USC  285a-3;  42  USC  285a- 
4;  42  USC  285b-3;  42  USC  285d-6;  42 
USC  285i;  42  USC  285m-3;  42  USC 
287a-2;  42  USC  287a-3;  42  USC  300cc- 
41 

CFR  Citation:  42  CFR  52b 

Legal  Deadline:  None 

Abstract:  Regulations  concerning  NCI 
construction  grants  will  be  amended  to 
more  clearly  show  their  general 
applicability  to  all  NIH  extramural 
programs  with  construction  grant 
authority.  Additionally,  the  regulations 
will  be  amended  to  show  new 
administrative  and  technical 
requirements,  add  new  procedures  for 
the  recovery  of  grant  funds  for  facilities 
no  longer  used  for  biomedical  research, 
show  new  PHS  Act  section  numbers, 
and  update  the  listing  of  other  HHS 
regulations  relevant  to  construction 
grants. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  ).  Migliore.  NIH 

Regulations  Officer,  Department  of 
Health  and  Human  Services,  Public 
Health  Service,  National  Institutes  of 
Health,  9000  Rockville  Pike.  Bldg.  31, 
Rm  1B25.  Center  DR  MSC  2075. 
Bethesda.  MD  208^2-2075,  301  496- 
4606 

RIN:  0905-AD49 
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1509.  STANDARDS  FOR  BONE 
MARROW  REGISTRIES  AND 
CENTERS 

Legal  Authority:  42  USC  216;  42  USC 

274k 

CFR  Citation:  42  CFR  122 

Legal  Deadline:  Final,  Statutory.  May 
14,  1991. 

Abstract  Regulations  will  be  proposed 
to  implement  title  I  of  PL  101-616, 
Transplant  Amendments  Act  of  1990, 
which  added  section  379  to  the  Public 
Health  Service  Act.  Section  379 
authorizes  the  Secretar>'  to  establish 
and  maintain  a  National  Bone  Marrow 
Donor  Registry,  and  further  provides 
that  the  Secretary  shall  establish  and 
enforce  criteria,  standards,  and 
procedures  for  entities  participating  in 
the  National  Bone  Marrow  Donor 
Program,  including  the  National 
Registry. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Paul  R.  McCurdy, 

MD,  Special  Assistant  for  Clinical 
Hematology,  Div.  of  Blood  Diseases  and 
Resources,  NHLBI,  Department  of 
Health  and  Human  Services,  Public 
Health  Ser.ice.  Federal  Building.  Room 
516.  7550  Wisconsin  Avenue.  Bethesda, 
MD  20892.  301  496-8387 

RIN:  0905-AD51 

1510.  TRAINING  GRANTS 

Legal  Authority:  42  USC  216;  42  USC 
2421(b)(3);  42  USC  284(b)(1)(C);  42  USC 
287c(b);  42  USC  300cc-15(a)(l):  42  USC 
300cc-41(a)(3)(C);  42  USC  7403(h)(2) 

CFR  Citation:  42  CFR  63a 

Legal  Deadline:  None 

Abstract:  New  regulations  concerning 
non-NRSA  training  grants  authorized 
by  various  PHS  Act  sections  and 
training  activities  authorized  by  section 
103(h)(2)  of  the  Clean  Air  Act,  as 
amended  by  section  901  of  the  Clean 
Air  Act  Amendments  of  1990,  P.L.  101- 
549.  The  regulations  are  intended  to 
serve  as  a  standing  set  of  regulations 
that  could  be  adapted  for  future 
tiaining  grant  program^ 


Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  J.  Migliore.  NIH 

Regulations  Officer.  Department  of 
Health  and  Human  Services,  Public 
Health  Service.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bldg.  31. 
Rm  1B25,  Center  DR  MSC  2075. 
Bethesda,  MD  20892-2075.  301  496- 
4606 

RIN:  0905-AD56 

1511.  NATIONAL  INSTITUTES  OF 
HEALTH  CENTER  GRANTS 

Legal  Authority:  42  USC  216;  42  USC 
285a-3;  42  USC  285b-4;  42  USC  285c- 
5;  42  USC  285d-6;  42  USC  285e-2;  42 
USC  285e-3;  42  USC  285f-l;  42  USC 
285g-5;  42  USC  285g-7;  42  USC  285m- 
3;  42  USC  285o-2;  42  USC  300cc-16: 
42  USC  285a-6(c)(l)(b);  42  USC  285c- 
8;  ... 

CFR  Citation:  42  CFR  52a 

Legal  Deadline:  None 

Abstract:  NIH  Center  Grants 
regulations  will  be  amended  to  show 
their  applicability  to  the  Drug  Abuse 
Research  Centers  Program  authorized 
by  PHS  Act.  section  464N.  as  added 
by  section  123  of  the  ADAMHA 
Reorganization  Act,  P.L.  102-321.  and 
several  new  centers  authorized  under 
the  NIH  Revitalization  Act  of  1993. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information:  Additional 
Legal  Authorities:  42  USC  286a- 
7(c)(1)(G) 

Agency  Contact:  John  J.  Migliore.  NIH 

Regulations  Officer,  Department  of 
Health  and  Human  Services,  Public 
Health  Service,  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bldg  31. 
Rm  1B25.  Center  DR  MSC  2075, 
Bethesda,  MD  20892-2075.  301  496- 
4606 

RIN:  0905-AEOO 


1512.  GRANTS  FOR  NATIONAL 
ALCOHOL  RESEARCH  CENTERS 

Legal  Authority:  42  USC  216.  285n-2 


Proposed  Rule  Stage 


CFR  Citation:  42  CFR  54a 

Legal  Deadline:  None 

Abstract:  Regulations  governing  grants 
for  alcohol  abuse  and  alcoholism 
prevention,  treatment,  and 
rehabilitation  services,  and  National 
Alcohol  Research  Centers  will  be 
amended  to  set  forth  changes 
necessitated  by  enactment  of  the 
Alcohol.  Drug  Abuse,  and  Mental 
Health  Administration  (ADAMHA) 
Reorganization  Act,  Public  Law  102- 
321.  and  other  changes  necessary  to 
update  the  regulations. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  J.  Migliore.  NIH 

Regulations  Officer,  Department  of 
Health  and  Human  Ser\ices.  Public 
Health  Ser\'ice.  National  Institutes  of 
Health.  Bldg.  31.  Rm.  3B-11.  9000 
Rockville  Pike,  Bethesda.  MD  20892. 
301  496-2832 

RIN:  0905-AE08 

1513.  e  NATIONAL  INSTITUTES  OF 
HEALTH  CLINICAL  RESEARCH  LOAN 
REPAYMENT  PROGRAM  FOR 
INDIVIDUALS  FROM 
DISADVANTAGED  BACKGROUNDS 

Legal  Authority:  42  USC  216;  42  USC 
288-5 

CFR  Citation:  42  CFR  68a 

Legal  Deadline:  None 

Abstract:  Regulations  would  be  issued 
to  govern  the  awarding  of  educational 
loan  payments  under  the  NIH  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Background  authorized  by  section  487E 
of  the  Public  Health  Service  Act.  as 
added  by  provisions  of  the  NIH 
Revitalization  Act  of  1993. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  12/00/94 

Small  Entities  Affected;  None 

Government  Levels  Affected:  None 

Agency  Contact:  Mare  Horowitz,  Dir., 
Clinical  Research  Loan  Repayment 
Prog..  Individuals  from  Disadvantaged 
Backgrounds.  Department  of  Health  and 
Human  Services,  Public  Health  Service. 


UMI 
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Proposed  Rule  Stage 


Office  of  AIDS  Research.  9000 
Rockville  Pike,  Bethesda.  MD  20092. 
301  402-0852 

RIN:  0g0S-A£56 

1514.  •  UNOEnGRAOUATE 
SCHOLARSHIP  PROQRAM 
REQAROiNG  PflOFESSlONS  NEEDED 
BY  THE  NtH 

Legal  Authorfty:  42  USC  286-4;  42  USC 

21b 

CFR  Citation:  42  CFR  68B 

Legal  Deadline:  None 

Abstract:  Section  487D  of  the  PHS  Act. 
as  added  by  the  NIH  Revitalization  Act 
of  1993.  creates  a  program  offering 
scholarships,  in  an  amount  not  to 
exceed  S20.000  per  year  of  academic 
study,  to  individuais  from 
disadvantaged  backgrounds  who  are 
enrolled  as  fbll-time  students  at 
accredited  institutions  pursuing 
academic  programs  appropriate  for 
careers  in  professions  needed  by  the 
NIH.  For  each  year  of  scholarship 
support,  the  recipient  agrees  to  service 
(employment),  after  graduation  at  the 


NIH.  far  one  year.  Additionally,  the 
individual  agrees  to  ten  consecutive 
weeks  of  service  (employment)  at  the 
NIH  during  which  the  individual  is 
attending  the  institution  and  receiving 
the  NIU  scholarship.  The  proposed  new 
regulations  will  cover  this  program. 

Timetable: 


CFR  Citation:  42  CFR  63 

Legal  Deadline:  None 

Abstract:  Regulations  governing  NIH 
traineeships  will  be  amended  to  set 
forth  additional  conditions  under 
which  awards  may  be  termiaated. 


Action 


m  en.       Timetable: 


NPRM  03AW/96 

Small  Entitles  Affected:  None 

Government  Levels  Affacted:  None 

Agency  Contact  Marc  Horowitz.  Dir.. 
NIH  AIDS  Research  Loan  Repayment. 
Program.  Department  of  Health  and 
Human  Services.  Public  Health  Service. 
Office  of  AIDS  Research.  NIH,  9000 
Rockville  Pike.  Bethesda.  MD  20892. 
301  402-0852 

RIN:  0905-AE57 


Aetton 


FRCn* 


NPRM 


03/0(V95 


1515.  •  TRAINEESHIPS 
(TERMINATION  POUCIES) 

Legal  Authority:  42  USC  216;  42  USC 
283g(d);  42  USC  284(b)(1)(C);  42  USC 
^86b-3;  42  USC  287c(b) 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  Migliore.  NIH 

Regulations  Officer.  Department  of  . 
Health  and  Human.  Services,  Public 
Health  Service,  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bldg  31. 
Rm  1B25.  Center  DR  MSC  2075, 
Bethesda,  MD  20892-2075,  301  496> 
4606 

RIM:  0905-AE62 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS)         ^ 
Public  Health  Service  (PHS)— National  Institutes  of  Healtl»  (NIH) 


Final  Rule  Stage 


1516.  TRAINEESHIPS 

Legal  Authority:  42  USC  216;  42  USC 
283g(d);  42  USC  284(b)(1)(C):  42  USC 
286b-3.  42  use  287c(b) 

CFR  Citation:  42  CFR  63 

Legal  Deadline:  None 

Abstract:  Regulations  concerning 
National  Institutes  of  Health,  and 
National  Library  Medicine  traineeships 
will  be  revised  in  their  entirety  to  cover 
traineeships  awarded  under  sections 
404  E(dj(C),  405(b)(1)(C).  472.  and  485B 
of  the  PHS  act. 

Timetable: 


Action 


Dete 


FR  ate 


08/06/93    58  FR  42039 

10/05/93 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  John  Migliore.  NIH 
Regulations  OfHcer,  Department  of 
Health  and  Human  Ser\ices.  Public 
Health  Service.  National  Institutes  of 
liealth.  9000  Rockville  Pike.  Bldg.  31. 


Rm.  1B25.  Center  DR  MSC  2075. 
Bethesda.  MD  20802-2075.  301  496- 
4606 

RIN:  0905-AD28 

1517.  NATIONAL.  INSTITUTE  OF 
ENVIRONMENTAL  HEALTH  SCIENCES 
HAZARDOUS  WASTE  WORKER 
TRAINING 

Legal  Authority:  42  USC  9660a;  42 
USC  1818 

CFR  Citation:  42  CFR  65 

Legal  Deadline:  None 

Abstract:  Regulations  concerning  the 
NIEHS  Hazardous  Waste  Worker 
Training  Program  will  be  amended  to 
make  them  applicable  to  grants 
administered  under  the  Hazardous 
Materials  Employee  Training  Grant 
Program.  The  grants  are  authorized 
under  section  118  of  the  Hazardous 
Materials  Transportation  Act  (HMTA). 
49  USC  App.  1818.  as  amended  by  the 
Hazardous  Materials  Transportation 
Uniform  Safety  Act  (HMTUSA)  of  1990, 
P.L  101-615.  ' 


Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


09/29/93    58  FR  50897 

11/29«3 

12AXV94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  J.  Migliore.  NIH 

Regulations  Officer,  Department  of 
Health  and  Human  Services.  PubUc 
Health  Service.  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bldg  31, 
Rm  1825,  Center  DR  MSC  2075. 
Bethesda,  MD  20892-2075.  301  496- 
4606 

RIN:  0905-AD69 


1518.  RESPONSIBMJTIES  OF  PUBLIC 
HEALTH  SERVICE-FUNDED 
INSTITUTIONS  FOR  PROMOTING 
OBJECTIVITY  IN  RESEARCH 

Regulatory  Plan:  This  entry  is  Seq.  No. 
48  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0905-AEOl 
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1519.  NATIONAL  HEART.  LUNG.  AND 
BLOOD  INSTITUTE  GRANTS  FOR 
PREVENTION  AND  CONTROL 
PROJECTS 

Legal  Authority:  42  USC  216;  42  USC 
285b-l 

CFR  Citation:  42  CFR  52e 

Legal  Deadline:  None 

Abstract:  Regulations  governing  NHLBI 
grants  for  prevention  ajid  control 
projects  will  be  amended  to  conform 
them  to  changes  in  PHS  Act  section 
419  made  by  the  NIH  Revitalization  Act 
of  1993. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Action  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 


Agency  Contact:  John  J.  Migliore.  NIH 
Regulations  Officer,  Department  of 
Health  and  Human  Services,  Public 
Health  Service.  National  Institutes  of 
Health.  9000  Rockville  Pike.  Bldg  31, 
Rm  1B25.  Center  DR  MSC  2075. 
Bethesda,  MD  20692-2075,  301^96- 
2832 

RIN:  O905-AE25 


1520.  e  NATIONAL  LIBRARY  OF 
MEDICINE  GRANTS 

Legal  Authority:  42  USC  216:  42  USC 
286b-5 

CFR  Citation:  42  CFR  59a 

Legal  Deadline:  None 

Abstract:  Regulations  governing 
National  Library  of  Medicine  grants  for 
estaUishing,  expanding,  and  improving' 
basic  medical  library  resources  are 
being  amended  to  reflect  the  change  in 
the  maximum  award  amount  JErom 


$750,000  to  $1,000,000  as  authorized 
by  the  National  Institutes  of  Health 
Rex-italization  Act  of  1993. 

Timetable: 


ActkMI 


FR  CM 


Final  Action  12/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  John  J.  Migliore,  NIH 

Regulations  Officer,  Department  of 
Health  and  Human  Services.  Public 
Health  Service.  National  Institutes  of 
Health,  9000  Rockville  Pike,  Bldg  31, 
Rm  1B25,  Center  DR  MSC  2075, 
Bethesda,  MD  20892-2075.  301  496- 
4606 

RIN:  0905-AE55 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Public  Health  Service  (PHS>— National  Institutes  of  Health  (NIH) 


Completed  Actions 


1521.  •  HEALTH  AND  HUMAN 
SERVICES  POLICY  FOR  PROTECTION 
OF  HUMAN  SUBJECTS 

Legal  Authority:  5  USC  301;  42  USC 
289 

CFR  Citation:  45  CFR  46 

Legal  Deadline:  None 

Abstract:  HHS  is  amending  its  Human 
Subjects  Protection  regulations  to 
rescind  the  provision  requiring  prior 
review  and  advice  fi-om  an  Ethical 
Advisor}'  Board  for  research 
applications  and  proposals  involving  in 


vitro  fertilization  of  himian  ova  as  a 
prerequisite  to  funding  by  HHS  and  its 
components.  The  provision  was 
nullified  by  the  National  Institutes  of 
Health  Revitalization  Act  of  1993.  The 
regulations  are  being  amended  to  reflect 
this  statutory  nullification. 

Timetable: 


Action 


Date 


FR  ate 


Final  Action  06/01/94    50  FR  28276 

Final  Action  Effective  06'01/94    59  FR  28276 

Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact:  F.  William  Dommel. 
Jr.,  J.D.,  Office  of  Protection  from 
Research  Risks,  NIH,  Department  of 
Health  and  Human  Services,  Public 
Health  Service,  NIH,  Bldg.  31.  Room 
5B63.  9000  Rockville  Pike.  Bethesda. 
MD  20892-001,  301  496-7005 

RIN:  0905-AE47 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 

Public  Health  Service  (PHS)— Agency  for  Health  Care  Policy  and  Research  (AHCPR) 


Final  Rule  Stage 


1522.  HEALTH  SERVICES  RESEARCH. 
EVALUATION,  DEMONSTRATION, 
AND  DISSEMINATION  PROJECTS; 
PEER  REVIEW  OF  GRANTS  AND 
CONTRACTS 

Legal  Authority:  42  USC  299c- 1(e) 

CFR  Citation:  42  CFR  67 

Legal  Deadline:  None 

Abstract:  This  final  rule  revises  the 
regulations  under  42  CFR  part  67 
governing  grants  for  health  services 
research  and  grants  for  health  services 
research  centers  made  by  the  former 


National  Center  for  Health  Services 
Research  and  Health  Care  Technology 
Assessment  (NCHSR).  PubUc  Law  101- 
239,  enacted  on  December  19,  1989, 
established  the  Agency  for  Health  Care 
Policy  and  Research  to  replace  the 
NCHSR,  and  in  title  IX  of  the  PHS  Act 
and  section  1142  of  the  Social  Security 
Act  provided  the  new  agency  with  a 
much  expanded  role  in  health  services 
research.  The  final  rule  will  reflect 
applicable  provisions  of  these  statutes, 
as  amended  by  P.L.  102-410. 


Timetable: 


Action 


Date 


FR  CIt* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


11/16/93    58  FR  60510 
01/18/94 

01/00«5 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Linda  K.  Demlo, 
Ph JD.,  Director,  Office  of  Program 
Development,  Agency  for  Health  Care 
Policy  and  Research,  Department  of 
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Health  and  Human  Services,  Public 
Health  Service.  Suite  603.  2101  East 
Jefferson  Street,  Rockville.  MD  20852. 
301  594-2453 

RIN:  0905-AO30 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Health  Cara  financing  Administration  (HCFA) 


1523.  HOSPICE  SERVICES  (MB-7-P) 

Legal  Authority:  42  USC  1396d(a)(18); 
42  USC  1396d(o)j  42  USC 
1396a(a)(13)(D};  42  USC  1396o<a)(2)(E) 

CFR  Citatlen:  42  CFR  418.32;  42  CFR 
435.218-.  42  CFR  435.231;  42  CFR 
440.185;  42  CFR  447.53;  42  CFR 
447.327;  42  CFR  447.381  to  447.384;  42 
CFR  435.726;  42  CFR  435.735;  42  CFR 
436.231 

Legal  Deadline:  None 
Abstract:  This  regulation  would 
implemeDt  section  9505  of  PL  99-272 
by  establishing  eligibility  and  coverage 
requirements,  payment  procedures  and 
conditions  of  participation  for  optional 
Medicaid  coverage  of  hospice  care.  It 
would  also  implement  section  9435(b) 
of  PL  99-509  regarding  payment  for 
hospice  care  for  individiiele  rasiding  in 
a  nursing  facility  or  intennadiate  care 
facility  in  a  State  that  has  not  elected 
to  cover  hospice  services.  It  also  would 
implement  sections  4705  and  4717  of 
PL  101-508  which  further  clarifies 
conditions  for  payment  and  the  scope 
of  benefits. 

TImatable: 


Action 


Date 


FR  cne 


NPRM  OOAXVOO 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  State 

Agency  Contact  Robert  Wanhvell. 

Director.  Division  of  Coverage  Policy. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  400  EHR.  6325 
Security  Blvd..  Baltimore.  MD  21207. 
410  966-5699 

RIN:  0938-AC52 


1524.  TRANSFER  OF  RESOURCES 
FOR  LESS  THAN  FAIR  MARKET 
VALUE  (MB-10-P) 

Legal  Auttiority:  42  USC  139ep(c) 

CFR  Citation:  42  CFR  435;  42  CFR  438 

Legal  Deadline:  None 


Abstract:  These  regulations  would 
conform  the  Medicaid  regulations  to 
section  1917(c)  of  the  Social  Seeiirity 
Act.  which  was  extensively  revised  by 
section  303(b)  of  MCCA  '88  (PL  lOO- 
360)  as  amended  by  section 
608(d)(16)(B)  of  FSA  '88  (PL  108-485) 
and  section  6411(e)(1)  of  based  sendees 
with  no  time  limit  on  the  penahy  if 
these  individuals  or  their  spouses  made 
transfers  of  assets  (includiiig 
establishing  trusts  under  certain 
conditions)  for  leae  than  fair  market 
value  during  a  prohibited  period.  The 
period  of  ineligibility  applies  if  the 
individual  or  spouse  made  a  transfer 
of  assets  for  lese  than  fair  market  value 
at  any  time  during  or  after  the  36- 
montb  period  immediately  before  a 
date  established  according  to  a  formula 
established  in  the  law. 

TImatable: 


Action 


FROie 


NPRM  0410095 

Smalt  Entities  Affected:  None 

Qovemment  Levels  Affected:  State. 
Local 

Additional  Information:  ABSTRACT 
CONT:  This  rule  will  also  reflect 
statutory  revisions  mandated  by  OBRA 
•93. 

Agency  Contact  Marinos  Svolos, 

Director.  Division  of  EUgibility  Policy, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  323  EHR,  6325 
Security  Blvd..  Baltimore.  MD  21207, 
410  966-4451 

RIN:  0938-AD18 

1525.  MEDICARE  COVERAGE  OF 
OUTPATIEHT  OCCUPATIONAL 
THERAPY  SERVICES  (BPD-425-P) 

Legal  Authodty:  42  USC  1395x(b);  42 
USC  1395x(p):  42  USC  1395x(w)ri) 

CFR  Citatton:  42  CFR  400.202;  42  CFR 
410;  42  CFR  424;  42  CFR  484;  42  CFR 
485;  42  CFR  489 

Legal  Deadline:  None 


Proposed  Rule  Stage 


Abstract  This  rule  would  implement 
section  9337  of  PL  99-509  which 
provides  Medicare  coverage  for 
outpatient  occupational  therapy 
services  furnished  by  providers  and 
independent  practitioners,  identical  to 
the  coverage  for  outpatient  physical 
therapy.  It  also  would  implement 
section  6133(a)  of  PL  101-239  which 
increased  the  payment  limit  for 
outpatient  occupational  therapy 
services  provided  by  independent 
practitioners.  This  proposed  rule  would 
also  redesignate  current  subpart  Q  of 
part  405  of  the  Medicare  rules  as  new 
part  485. 

TUnetabia: 


Action 


Dale 


FR  Cite 


UMI 


NPRM  01/OOW5 

Small  Entities  Affected:  None 
Govammant  Levels  Affected:  None 
Agency  Contact  Marsha  Klamner, 
Health  Insurance  Specialist.  Hefdth 
Organizations  Branch,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  Rm. 
401,  EHR,  6325  Security  Blvd., 
Baltimore,  MD  21207,  410  966-4832 

RIN:  0938-AD32 

1526.  REVISIONS  TO  THE  FREEDOM 
OF  INFORMATION  REGULATIONS 
(0PA-1-P) 

Legal  Authority:  5  USC  552;  EO  12600 
CFR  Citation:  42  CFR  401.101  to 
401.104;  42  CFR  401.110  to  401.112;  42 
CFR  401.120  to  401.125;  42  CFR 
401.130  to  401.138;  42  CFR  401.140  to 
401.145;  42  CFR  401.150  to  401.154 

Legal  Deadline:  None 

Abstract  This  rule  proposes  changes 
to  the  regulations  implementing  the 
Freedom  of  Information  Act  (FOL\). 
The  regulations  are  being  revised  based 
on  HCFA's  experience  with  the  FOIA 
in  administBiing  the  Medicare  and. 
Medicaid  programs.  This  mle  would 
also  conform  HCFA's  FOIA  legulatians 
to  rogiUations  published  by  the 
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HHS— HCFA 


Proposed  Rule  Sta 


ina 


Department  of  Health  and  Human 
Services,  as  well  as  to  guidance  issued 
by  the  Office  of  Management  and 
Budget,  the  Department  of  Justice, 
Presidential  Executive  Order  12600, 
and  to  the  Freedom  of  Information 
Reform  Act  of  1986. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


00/00/00 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Martha  DiSario, 

Acting  Director,  Office  of  Public 
Affairs.  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration,  Room  435-H  HHH 
Building,  200  Independence  Avenue 
SVV..  Washington,  EX:  20201,  202  690- 
6113 

RIN:  0938-AD60 


1527.  NEW  MINIMUM  STANDARDS 
FOR  MEDICARE  SUPPLEMENTAL 
(MEDIGAP)  POLICIES  (BPD-491-P) 

Legal  Authority:  42  USC  I3g5u;  42 
USC  1395SS 

CFR  Citation:  42  CFR  403.200;  42  CFR 
403.201;  42  CFR  403.205;  42  CFR 
403.206;  42  CFR  403.210;  42  CFR 
403.211  to  403.220;  42  CFR  403.222;  42 
CFR  403.224;  42  CFR  403.226;  42  CFR 
403.228;  42  CFR  403.229;  42  CFR 
403.231;  42  CFR  403.332;  42  CFR 
403.239;  42  CFR  403.250  to  403.258 

Legal  Deadline:  None 

Abstract  This  rule  would  organize  and 
codify  in  regulations  the  statutory 
changes  to  Medigap  provisions  made  in 
1987,  1988,  1989,  and  1990.  It  will 
contain  specific  procedures  for  review 
of  State  regulatory  plans  (and 
individual  policies)  as  required  in 
OBRA  '90.  The  new  standards  were 
enacted  by  OBRA  '87,  and  '90,  the 
Medicare  Catastrophic  Coverage  Act  of 
1988  and  the  Medicare  Catastrophic 
Coverage  Repeal  Act  of  1989. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  04/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Julie  Walton,  Health 
Insurance  Specialist,  Long  Term  Care 


Branch,  Div.  of  Provider  Ser\'ices 
Coverage  Policy,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  401. 
EHR.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  410  966- 
4622 

RIN:  0938-AD82 


1528.  FEE  SCHEDULE  FOR  PAYMENT 
OF  CLINICAL  PSYCHOLOGIST 
SERVICES  (BPD-495-P) 

Legal  Authority:  42  USC 

1395k(a)(2){B)(iii);  42  USC  1395x(gg); 
42  USC  1395x(hh);  42  USC  1395w-4; 
42  USC  1395x(b);  42  USC 
1395l(a)(l)(L);  42  USC  1395x(s) 

CFR  Citation:  42  CFR  410 

Legal  Deadline:  None 

Abstract  This  interim  final  rule  with 
comment  period  establishes  fee 
schedules  for  payment  for  therapeutic 
and  miscellaneous  diagnostic  services 
furnished  under  Medicare  Part  B  by 
clinical  psychologists  or  incident  to  the 
services  of  a  clinical  psychologist.  It 
implements  a  portion  of  section  4077(b) 
of  OBRA  '87  as  amended. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


01/0a'95 


Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Elisa  Tunanidas. 

Health  Insurance  Specialist,  Division  of 
Medical  Services  Payment,  Department 
of  Health  and  Humar  Services,  Health 
Care  Financing  Administration,  l-H-5, 
ELR.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  966- 
4505 

RIN:  0938-AD84 

1529.  CLARIFICATION  OF  "WITHOUT 
FAULT"  AS  IT  APPLIES  TO 
PHYSICIAN  PROVIDER  AND 
SUPPLIER  LIABILITY  (BPD-719-P) 

Legal  Authority:  42  USC  I395gg 

CFR  Citation:  42  CFR  405.350  to 
405.355;  42  CFR  405.356  to  405.361;  20 
CFR  404.506  to  510 

Legal  Deadline:  None 

Abstract  This  rule  would  amend  the 
Medicare  regulations  to  clarify  our 
interpretation  of  "vkitbout  faidt"  as  it 
applies  to  physician,  provider,  supplier 


and  beneficiary  liability  for 
overpayments.  This  definition  would 
result  in  greater  uniformity  of 
determinations  by  carriers  and 
intermediaries.  Additionally,  this 
proposed  rule  would  incorporate  in 
HCFA  regulations  pertinent  portions  of 
Social  Security  Administration 
regulations  dealing  with  "without 
fault." 

Timetable: 


Action 


Date  FR  Cite 


NPRM  08WV95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Paul  Olenick, 

Director,  Division  of  Medicare 
Eligibility  Policy,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  401. 
EHR.  6325  Security  Boulevard, 
Bahimore,  Maryland  21207,  410  986- 
4472 

RIN:  0938-AD95 

1530.  PROTECTION  OF  INCOME  AND 
RESOURCES  FOR  COMMUNITY 
SPOUSE  (MB-23-P) 

Legal  Authority:  42  USC  l396r-5 

CFR  Citation:  42  CFR  435.630;  42  CFR 
435.632;  42  CFR  435.634;  42  CFR 
435.636;  42  CFR  435.638;  42  CFR 
435.640;  42  CFR  435.642;  42  CFR 
435.644;  42  CFR  435.646:  42  CFR 
435.648 

Legal  Deadline:  None 

Abstract  These  regulations  would 
interpret  section  303(a)  of  MCCA  '88. 
as  amended  by  section  608(d)(16)(A)  of 
the  FSA  (PL  100-485),  section 
6411(e)(3)  of  OBRA  '89  (PL  101-239) 
and  section  4714  of  OBRA  '90  (PL  101- 
508).  Section  303(a)  allocates  income 
and  resources  between  a  spouse  who 
is  institutionalized  and  the  spouse 
remaining  in  the  community.  It  also 
provides  special  post-eUgibility  rules 
for  institutionalized  individuals  who 
have  spouses  in  the  community.  The 
revision  would  allow  the  community 
spouse  to  retain  more  income  to  meet 
living  expenses. 

Timetalile: 


Action 


Date 


FR  Cite 


NPRM  12/00/94 

Small  Entities  Affected:  Undetermined 
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HHS— HCFA 


Proposed  Rule  Stage 


Qovemment  L«v«i«  Affected:  State, 
Local 

Agency  Contact  Marines  Svoios. 

Director,  Division  of  Eligibility  Policy, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  323.  EHR.  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.'  410  966-4451 

RIN:  0938-AE12 

1531.  PHYSICIAN  CERTIFICATION 
AND  PLAN  OF  CARE  REQUIREMENTS 
AND  INSPECTION  OF  CARE  REVIEWS 
(HSQ-178-P) 

Legal  Authority:  42  USC  I396b(g):  42 
use  1396a(a)(30);  42  USC  1396a(a)(44) 

CFR  Citation:  42  CFR  400;  42  CFR  440; 
42  CFR  441:  42  CFR  456;  42  CFR  483 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
make  the  requirements  for  physician 
certification  and  development  of  a  plan 
of  care  general  State  plan  requirements. 
States  would  no  longer  be  required  to 
make  quarterly  showings  that  they  had 
determined  compliance  with  those 
requirements  or  with  utilization  review. 
A  quarterly  demonstration  to  the 
Secretary  of  an  effective  program  of 
medical  review  as  demonstrated  by  a 
satisfactory  utilization  control  program 
would  be  limited  to  Inspections  of  Care 
(lOCs)  in  participating  Intermediate 
Care  Facilities/Mentally  Retarded 
(ICFs/MR)  and  psychiatric  hospitals. 
This  rule  will  establish  review  criteria 
specifically  for  ICFs/MRs  that  ensure 
essential  client  protections  and  focus 
on  the  provision  of  active  treatment. 
This  rule  will  also  clarify  utilization 
control  requirements  included  in  42 
CFR  part  456.  Subpart  S. 

Timetable: 


Action 


Dat* 


FR  at* 


NPRM  00/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetormined 

Agency  Contact:  Helene  Fredeking. 
Director.  Division  of  Lcng  Term  Care 
Services,  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration,  2-D-2,  ME,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207,  410  066-6807 

RIN:  0938-AE17 


1532.  MEDICAID  PAYMENT  OF 
MEDICARE  COST  SHARING  FOR 
QUALIHED  MEDICARE 
BENEFiaARIES  AND  QUAUFIED 
DISABLED  AND  WORKING 
INDIVIDUALS  AND  SPECIFIED  LOW- 
INCOME  MEDICARE  BENEFiaARIES 
(MB-031-P) 

Legal  Authority:  42  USC 

1396a(a)(10)(E);  Clause  VIII  of  the 
matter  following  42  USC 
1396a(a)(10)(F);  42  USC  1396a(e)(8):  42 
USC  1396a(m)(4);  42  USC  1396a(n);  42 
USC  1396b(n(4);  42  USC  1396d(a):  42 
USC  1396d(p);  42  USC  1302 

CFR  Citation:  42  CFR  431.625;  42  CFR 
435;  42  CFR  436;  42  CFR  441.256;  42 
CFR  447.600  to  447.620;  42  CFR 
447.51;  42  CFR  447.53 

Legal  Deadline:  None 

Abstract:  These  rules  would  propose  to 
require  States  to  include  in  their  State 
plans  payment  of  Medicare  cost-sharing 
for  specified  low-income  Medicare 
beneficiaries  (SLMBS),  Qualified 
Medicare  BeneHciaries  (QMB)  and 
Qualified  Disabled  and  Working 
Individuals  (QDWI).  The  territories 
have  the  option  to  do  the  same.  We 
would  define  cost-sharing,  specify 
criteria  for  determining  QMB  status, 
propose  requirements  land  options  for 
payment  amounts  and  limitations,  and 
provide  for  Federal  financial 
participation  in  State  payments  for 
Medicare  cost-sharing  on  behalf  of 
QMBs.  For  QDWIs  Federal  financial 
participation  would  be  limited  to 
Medicare.  Part  A  premium.  The 
changes  would  implement  provisions  of 
MCCA  '88  as  modiHed  by  the  FSA  '88, 
TMRA  '88,  OBRA  '89,  and  OBRA  '90. 
Many  of  these  provisions  went  into 
effect  January  1,  1989. 

Timetable: 


Action 


FR  Ota 


NPRM  OOrtXVOO 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Additional  Infonnation:  TIMETABLE: 
Pending  consultation  with  outside 
groups  and  resolution  of  complex 
issues. 

Agency  Contact:  Marines  Svoios. 

Director,  Division  of  Eligibility  Policy, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  323,  EHR,  6325 


Security  Blvd.,  Baltimore,  MD  21207, 
410  966-4451 

RIN:  0938-AE38 


1533.  COVERAGE  OF  PHYSICIAN 
ASSISTANT.  NURSE  PRACTITIONER. 
AND  CLINICAL  NURSE  SPECIALIST 
SERVICES  (BPO-708-P) 

Legal  Authority:  42  USC  i395x(s)(2)(K); 
42  USC  1395u(b)(12);  42  USC  1395x(aa) 

CFR  Citation:  42  CFR  405;  42  CFR  410 

Legal  Deadline:  None 

Abstract:  This  proposed  rule  would 
conform  Medicare  regulations  to  the 
provisions  in  sections  9338  of  OBRA 
'86,  4076(a)  of  OBRA  '87.  6114  of 
OBRA  '89,  and  4155  of  OBRA  '90. 
These  sections  {unended  portions  of  the 
Social  Security  Act  (the  Act) 
concerning  the  coverage  of  ana 
payment  for  certain  services  described 
in  section  1861{s)(2)(K)  of  the  Act  that 
are  performed  by  physician  assistants, 
nurse  practitioners,  and  clinical  nurse 
specialists. 

Timetable: 


Action 


Data 


FR  ate 


NPRM  00/00«)0 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information:  TIMETABLE: 
Pending  publication  of  0938-AFOl 
(BPD-709-F). 

Agency  Contact:  William  Larson, 

Program  Analyst,  Office  of  Coverage  & 
Eligibility  Policy,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  401. 
EHR.  6325  Security  Blvd..  Baltimore, 
MD  21207,  410  966-4639 

RIN:  0938-AFOO 

1534.  PROVIDER  REIMBURSEMENT 
DETERMINATIONS  AND  APPEALS 
REVISIONS  (BPD-727-P) 

Legal  Authority:  42  USC  139500 

CFR  Citation:  42  CFR  405 

Legal  Deadline:  None 

Abstract:  This  regulation  would  update 
and  clarify  regulations  governing  the 
Provider  Reimbursement  Review  Board 
and  would  deal  with  such  issues  as  the 
parties  to  a  Board  hearing,  jurisdiction 
of  the  Board,  time  periods  for  filing 
appeals,  and  the  definition  of  "good 
cause"  for  late  filings.  The  Board  has 
authority  to  adjudicate  disputes 


between  providers  and  intermediaries 
under  section  1878  of  the  Social 
Security  Act. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  05/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Paul  Olenick, 

Director.  Division  of  Medicare  & 
Eligibility  Pohcy,  Department  of  Health 
and  Human  Services.  Health  Care 
Financing  Administration.  Room  401,'' 
EHR.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207.  410  966- 
4472 

RIN:  0938-AF28 

1535.  ALTERNATIVE  SANCTIONS  FOR 

PSYCHIATRIC  HOSPITALS  (HSQ-191- 

P) 

Legal  Authority:  42  USC  1395cc:  42 

USC  1396a 

CFR  Citation:  42  CFR  488 

Legal  Deadline:  None 

Abstract:  These  regulations  would 
provide  an  alternative  to  terminating  a 
psychiatric  hospital's  psulicipation  in 
the  Medicare  and  Medicaid  programs 
for  facilities  found  to  be  out  of 
compliance  with  participation 
requirements.  These  alternative 
sanctions  could  be  imposed  instead  of 
terminating  a  psychiatric  hospital's 
participation  in  the  Medicare  and 
Medicaid  programs  w^here  deficiencies 
do  not  present  immediate  jeopardy  to 
the  health  and  safety  of  psychiatric 
hospital  patients. 

These  amendments  are  necessary  to 
conform  HCFA  regulations  to  changes 
made  by  section  6020  of  OBRA  '89  (PL 
101-239)  and  section  4755  of  OBRA  '90 
(PL  101-508). 

The  purpose  of  the  legislation  is  to 
encourage  correction  of  deficiencies 
that  do  not  jeopardize  patient  health 
and  safety  before  termination  becomes 
necessary. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  07/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact  Pam  Vocke.  Director. 
l3i\nsion  of  Program  Operations. 


Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Ad.-ninistration.  Room  2-D-2,  ME.  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207.  410  966-7089 

RIN:  0938-AF32 

1536.  MEDICAID  PAYMENT  FOR 
OBSTETRICAL  AND  PEDIATRIC 
SERVICES— ADEQUATE  PAYMENT 
LEVEL  PROVISION  (MB-036-P) 

Legal  Authority:  42  USC 

1396a(a)(30)(A);  42  USC  1396a(s);  42 
USC  1396r-7' 

CFR  Citation:  42  CFR  430.12;  42  CFR 
430.16;  42  CFR  447.204;  42  CFR 
447.300;  42  CFR  447.301;  42  CFR 
447.393;  42  CFR  447.397 

Legal  Deadline:  None 

Abstract:  This  rule  would  implement 
section  1902(a)(30)(A)  of  the  Social 
Security  Act.  which  requires  that 
Medicaid  payment  rates  be  established 
at  a  level  to  ensure  access  to  services 
for  Medicaid  recipients  is  at  least  equal 
to  the  access  available  to  the  general 
population  in  the  geographic  area.  It 
would  also  implement  section  1926  of 
the  Social  Security  Act  by  establishing 
State  plan  requirements  concerning 
obstetrical  and  pediatric  ser\'ices. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


00/00/00 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State 

Additional  Information: 

TINIETABLE:  Pending  resolution  of 
complex  policy  issues. 

Agency  Contact  Bernard  Tmffer. 

Director.  Division  of  Payment  Policy, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  291  EHR,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207,  410  966-0691 

RIN:  0938-AF62 


1537.  CLARIFICATION  OF  COVERAGE 
OF  INPATIENT  PSYCHIATRIC 
SERVICES  (MB-060-P) 

Legal  Authority:  42  USC  1396d(h)(l)(A) 

CFR  Citation:  42  CFR  440;  42  CFR  441 

Legal  Deadline:  None 

Abstract  This  rule  would  establish 
settings,  other  than  psychiatric 


hospitals,  in  which  inpatient 
psychiatric  services  may  be  covered 
under  State  Medicaid  plans.  It  would 
implement  section  4755(a)(1)  of  OBRA 
'90. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM  11/00/94 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State 

Agency  Contact  Robert  Wardwell. 
Director.  Division  of  Coverage  Policy. 
Department  of  Health  and  Human 
Ser\-ices.  Health  Care  Financing 
Administration.  Room  400  EHR,  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207.  410  966-5659 

RIN:  0938-AF73 

1538.  FEDERALLY  QUALIHED 
HEALTH  CENTER  SERVICES 
(MEDICAID)  (MB-043-P) 

Legal  Authority:  42  USC  1396a(a)(l3); 
42  USC  1396b(m);  42  USC  1396d(l);  42 
USC  1396n(b) 

CFR  Citation:  42  CFR  440;  42  CFR  447 

Legal  Deadline:  None 

Abstract:  These  regulations  would 
establish  a  new  category  of  facilities 
known  as  federally  Qualified  Health 
Centers  (FQHCs)  and  a  new  category 
of  Medicaid  services  knou'n  as  FQHC 
ser\'ices.  This  new  type  of  facility 
includes  community  health  centers. 
migrant  health  centers  and  health  care 
for  the  homeless  programs,  which  are 
receiving  or  are  ehgible  to  receive 
certain  grants  from  the  Public  Health 
Service,  and  health  programs  or 
facilities  operated  by  an  Indian  tribe  or 
tribal  organization.  These  regulations 
would  establish  requirements  for 
coverage  and  payment  of  FQHC 
services  under  the  Medicaid  program. 
These  regulations  would  implement 
section  6404  of  OBRA  '89  (PL  101-239) 
and  section  4704  of  OBRA  '90  (PL  101- 
508)  and  reflect  statutory  revisions 
mandated. 

Timetable: 


Action 


Date 


FR  Ota 


UMI 


NPRM  04/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Additional  Information: 

TIMETABLE:  Pending  resolution  of 
complex  policy  and  operational  issues. 
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HHS— HCFA 


Proposed  Rule  Stage 


Agency  Contact  Bernard  TnifTer. 

Director.  Division  of  Payment  Policy, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  Room  291,  EHR,  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207.  410  966-1357 

RIN:  0938-AF90 

1539.  MINIMUM  PHYSICIAN 
QUALIFICATIONS  FOR  CERTAIN 
SERVICES  (MB-059-P) 

Legal  Auttiority:  42  USC  I396b(i) 

CFR  Citation:  42  CFR  441 

Legal  Deadline:  None 

Abstract:  This  rule  would  establish 
qualifications  that  physicians  must 
meet  as  a  condition  for  payment  under 
Medicaid  for  services  furnished  to 
children  under  21  and  to  pregnant 
women  (and  women  during  the  60  days 
following  termination  of  pregnancy). 
Section  4752(e)  of  PL  101-508 
establishes  these  requirements  for 
services  furnished  on  or  after  January 
1.  1992.  The  regulation  and  legislation 
are  intended  to  assure  that  high  quality 
services  are  furnished  to  women  and 
children. 

Timetable: 


/CtkMI 


Date  FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Second  NPRM 


08/06/93 
10/06/93 

04/00/95 


58  FR  42041 
58  FR  42042 


^mall  Entities  Affected:  Undetermined 
Government  Levels  Affected:  State 

Agency  Contact:  Bob  Wardwell. 

Director,  Division  of  Coverage  Policy. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  400,  EHR.  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207.  410  966-5659 

RIN:  0938-AF92 

1540.  REVISIONS  TO  RULES  ON 
HEALTH  CARE  PREPAYMENT  PLANS 
(OMC-016-P) 

Legal  Authority:  42  USC  13951;  31  USC 
9701 

CFR  Citation:  42  CFR  417 

Legal  Deadline:  None 

Abstract:  This  regulation  would 
impose  a  range  of  requirements  on 
Health  Care  Prepayment  Plans 
corresponding  to  certain  provisions  for 


prepaid  health  plans  under  section 
1876  of  the  Social  Security  Act.  The 
expanded  regulatory  requirements 
would  increase  beneficiary  protections 
and  strengthen  Federal  oversight  of  the 
HCFA  program. 

Timetable: 


Action 


Date 


FR  on* 


NPRM 


03/00/95 


Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact  Tracy  Jensen.  OfTice 
of  Managed  Care.  Department  of  Health 
and  Human  Services.  Health  Care 
Financing  Administration,  Room  4360. 
Cohen  Building.  330  Independence 
Avenue  SW..  Washington.  DC  20201. 
202  619-2158 

RIN:  0938-AF97 


1541.  CONDITIONS  OF 
PARTICIPATION  FOR  RURAL  HEALTH 
CLINICS  (BPD-764-P) 

Legal  Authority:  42  USC  13951(a):  42 
USC  13951(b):  42  USC  13951(d);  42  USC 
1395x(aa);  42  USC  1395oo(j);  42  USC 
1395v»rw(a)(4);  42  USC  1395(a)(13) 

CFR  Citation:  42  CFR  405;  42  CFR  410; 
42  CFR  491 

Legal  Deadline:  None 

Abstract  This  rule  would  update  our 
regulations  to  incorporate  several 
health  care  coverage  and  payment 
provisions  contained  in  Public  Laws 
100-203.  101-239,  and  101-508  (the 
OBRXs  '87.  '89,  and  90)  and  would 
propose  administrative  changes  that 
clarify  policy  related  to  sharing  space 
between  rural  health  centers  and  other 
entities,  such  as  physician  offices. 

Timetable: 


Action 


Data 


FR  Cita 


NPRM  0artXV95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Jacqueline  Sheridan. 

Cbief.  Health  Organizations  Branch, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  Room  401.  EHR.  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207,  410  966-4635 

RIN:  0938-AG05 


1542.  INCOME  AND  ELIGIBILITY 
VERIFICATION  SYSTEM  (MB-66-P) 

Legal  Authority:  42  USC  i320b-7 

CFR  Citation:  42  CFR  435.940;  42  CFR 
435.945;  42  CFR  435.948;  42  CFTl    . 
435.952;  42  CFR  435.953;  42  CFR 
435.955;  42  CFR  435.960;  42  CFR 
435.965 

Legal  Deadline:  None 

Abstract:  This  rule  would  amend  our 
regulations  to  allow  States  more 
flexibility  to  limit  their  income  and 
q^jgibility  verification  system  data 
match  requests  to  only  those  matches 
that  are  productive  or  useful.  States 
would  be  required  to  submit  plans  of 
alternative  income  and  eligibility 
verification  system  procedures  for 
approval  by  HCFA.  The  flexibihty 
offered  by  this  change  would  afTord 
States  the  freedom  to  design  more 
efficient  data  matches. 

Timetable: 


Action 


Date 


FR  Cita 


NPRM  no/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State 

Additional  Information: 

TIMETABLE:  Pending  publication  of 
AFDC  regulation  (RIN  0970-AB13). 

Agency  Contact  Donna  Jarosinski, 

Program  Analyst,  Medicaid  Bureau, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administratfon.  Room  273.  EHR.  6325 
Security  Boulevard,  Baltimore.  MD 
21207,  410  966-5928 

RIN:  0938-AG12 

1543.  MEDICARE  APPEALS  OF 
INDIVIDUAL  CLAIMS  (BPD-453-P) 

Legal  Authority:  42  USC  1395^ 

CFR  Citation:  42  CFR  405.732;  42  CFR 
405.801;  42  CFR  405.837;  42  CFR 
405.838;  42  CFR  405.839;  42  CFR 
405.840 

Legal  Deadline:  None 

Abstract:  This  rule  would  implement 
sections  9313(a)(1)  and  9341  of  PL  99- 
509.  Section  9313(a)(1)  permits 
providers,  physicians  or  suppliers  to 
represent  beneficiaries,  with  certain 
limitations,  in  pursuing  appeals  of 
adverse  determinations  regarding 
claims  for  benefits  under  Medicare  Part 
A  or  Part  B.  Section  9341  extends  to 
Medicare  Part  B  claimants  the  right  to 


HHS-HCFA 


a  hearing  before  an  administrative  law 
judge  if  the  amount  in  controversy  is 
at  least  $500  and  to  judicial  review, 
provided  the  amount  in  controversy  is 
at  least  $1000.  Section  9341  also  limits 
the  review  of  national  coverage 
determinations  and  prohibits  judicial 
review  of  any  regulation  or  instruction, 
initially  issued  before  January  1.  1981. 
relating  to  a  method  of  determining  the 
amount  of  payment  under  Part  B. 

Timetable: 


Action 


Date  FR  Cita 


NPRM 


05/00/95 


Small  Entities  Affected:  None 
Govemment  Levels  Affected:  None 

Agency  Contact  Paul  Olenick, 

Director,  Division  of  Medicare 
Eligibility  Policy.  BPD,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration.  Room 
401.  EHR  Building.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207. 
410  966-4472 

RIN:  0938-AG18 

1544.  END-STAGE  RENAL  DISEASE 
(ESRD)  PAYMENT  EXCEPTION 
REQUESTS  AND  ORGAN 
PROCUREMENT  COSTS  (BPD-763-P) 

Legal  Authority:  42  USC  I395rr 

CFR  Citation:  42  CFR  413.170;  42  CFR 
413.172;  42  CFR  413.174;  42  CFR 
413.176;  42  CFR  413.178;  42  CFR 
413.179;  42  CFR  413.180;  42  CFR 
413.182;  42  CFR  413.184;  42  CFR 
413.186;  42  CFR  413.188;  42  CFR 
413.190;  42  CFR  413.192;  42  CFR 
413.194;  42  CFR  413.196;  ... 

Legal  Deadline:  None 

Abstract  These  regulations  specify  the 
criteria  HCFA  would  use  to  determine 
if  a  facility  furnishing  dialysis  services 
to  patients  with  end  stage  renal  disease 
qualifies  for  a  higher  payment  imder 
an  exception  to  die  prospectively 
determined  payment  rate.  We  are 
proposing  to  compute  the  acquisition 
costs  of  hearts  and  livers  using  the 
same  method  we  now  use  to  pay  for 
the  acquisition  costs  of  kidneys. 

Timetable: 


Action 


Data 


FR  CIt* 


08/26/94 

10/25/94    59  FR  44097 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  Undetermined 


Govemment  Levels  Affected: 

Undetermined 

Agency  Contact  Michael  Powell. 

Health  Insurance  Specialist.  Division  of 
Special  Payment  Programs,  BPD. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  l-A-5,  EHR 
Building,  6325  Security  Boulevard, 
Baltimore.  Maryland  21207,  410  966- 
4557 

RIN:  0938-AG20 


1545.  APPOINTMENT  OF 
REPRESENTATIVES  FOR  APPEAL 
(BPO-120-P) 

Legal  Authority:  42  USC  I395fr 

CFR  Citation:  42  CFR  405.870;  42  CFR 
405.701(c) 

Legal  Deadline:  None 

Atistract  This  rule  would  clarify 
current  regulations  concerning:  who 
cimbe  appointed  as  representatives  at 
Medicare  appeal  proceedings;  the 
appointment  procedure  for 
representatives;  whether  a 
representative  may  be  paid  for  his  or 
her  services;  and  the  representative's 
specific  responsibilities.  These  changes 
would  improve  the  administration  of 
the  claims  appeal  process. 

Timetable: 


Action 


Date  FR  ate 


NPRM  07/00/95 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact:  Betsy  Home.  Chief 
Appeals  Branch.  Bureau  of  Program 
Operations.  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration,  G-C-1  Meadows  East 
Building,  6325  SEcurity  Boulevard, 
Baltimore,  Maryland  21207,  410  966- 
4292 

RIN:  0g38-AG30 


1546.  ENFORCEMENT 
REQUIREMENTS  FOR  RENAL 
DIALYSIS  FACILITIES  (HSQ-204-P) 

Legal  Authority:  42  USC  I395rr(h) 

CFR  Citation:  42  CFR  405;  42  CFR 
405.2181;  42  CFR  405.2182;  42  CFR 
405.2184 

Legal  Deadline:  None 

Abstract:  This  rule  would  implement 
section  12  of  PL  100-93.  which 
amended  section  1881  of  the  Social 


Proposed  Rule  Stage 


Security  Act  by  adding  a  new 
paragraph  (h).  Paragraph  (h)  broadens 
the  Secretary's  authority  to  impose 
alternative  sanctions  on  suppliers  of 
end-stage  renal  disease  services  when 
the  noncomplicmce  of  the  supplier  does 
not  immediately  jeopardize  patient 
health  and  safety.  Alternative  sanctions 
provide  HCFA  with  a  more  flexible 
response  to  facility  deficiencies  short  of 
termination. 

Timetable: 


Action 


Data  FR  CHa 


NPRM  06/00/95 

Small  Entities  Affected:  Undetermined 

Govemment  Levels  Affected: 

Undetermined 

Agency  Contact  Debbie  Schoenemann, 

Chief,  Survey  and  Certification 
Procedures  Branch,  HSQ,  Department 
of  Health  and  Human  Services.  Health 
Care  Financing  Administration,  6325 
Security  Boulevard,  Baltimore. 
Maryland  21207,  410  966-6771 

RIN:  0938-AG31 

1547.  DISCLOSURE  OF 
CONFIDENTIAL  PRO  INFORMATION 
FOR  RESEARCH  PURPOSES  (HSO- 
208-P) 

Legal  Authority:  42  USC  l320c-9 

CFR  Citation:  42  CFR  l320c-9 

Legal  Deadline:  None 

At>stract  This  rule  would  allow  Peer 
Review  Organizations  (PROs)  to 
disclose  confidential  information  to 
researchers  without  the  consent  of  the 
individuals  who  would  be  identified. 
Currently,  PROs  can  only  disclose  to 
the  public  nonconfidential  aggregate 
data  where  no  one  is  specifically 
identified.  The  Statute,  however, 
provides  for  limited  disclosure  in  case 
there  are  circumstances  the  Secretary 
shall  by  regulations  provide  to  assure 
adequate  protection  of  the  rights  and 
interest  of  patients,  health  care 
practitioners,  or  providers.  HCFA  is 
now  emphasizing  the  sharing  of  PRO 
data  for  educational  and  research 
purposes  as  evidenced  by  the 
implementation  of  the  Uniform  Clinical 
Data  Set  and  the  Health  Care  Quality 
Improvement  Initiative.  This  regulatory 
revision  will  make  confidential  PRO 
information  accessible  to  researchers 
while  still  protecting  the  identities  of 
beneficiaries  and  practitioners  from 
unwarranted  disclosure.  PRO  flexibility 
to  share  information  with  researchers 


UMI 
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HHS— HCFA 


is  comparable  with  the  revised 
requirements  in  the  PRU's  Fourth 
Scope  of  Work  contract. 

TillMlBDWt 


Action 


Date 


FR  Cfl* 


NPRM  QO.'OOIOO 

SmaN  Eiilltfes  Affected:  Organizations 

Qovemment  Levels  Affected:  Suta. 
Federal 

Agency  Contact  Mike  Kappaport. 

Director,  Division  of  Systems 
Management.  Heahh  Standards  Quality 
Bureau,  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration.  Room  2-D-3.  Meadows 
East  Building,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  410  96»- 
6759 

PIN:  0938-AG33 

1548.  COMMUNTTY  SUPfKMTED 
LIVING  ARfUNGEMENTS  SERVICES 
(MB-070-P) 

Legat  Autfrarity:  42  USC  I395u 

.  CFR  Citation:  42  CFR  435.3;  42  CFR 
435.260;  42  CFR  440.1;  42  CFR  440.190; 
42  CFR  441.400;  42  CFR  441.402;  42 
CFR  441.404;  42  CFR  441.406;  42  CFR 
441.408;  42  CFR  441.410;  42  CFR 
441.412;  42  CFR  441.414 

Legal  Deadiirte:  None 

Abstract:  This  nJe  would  specify 
requirements  that  must  be  met  in  order 
for  a  State  to  be  eligible  to  provide 
community  supported  living 
arrangements  services  to  individuals 
with  devniopmenlal  disabilities  as  an 
optional  Medicaid  service. 

TImetabIa: 


ActkM 


FRCH* 


NPRM  CaWV95 

SmaN  Entitles  Affected:  Undetermined 

Government  Levels  Affected:  State 

Additional  Inforniation: 

TIMETABLE:  Pending  resolution  of 
Complex  Policy  Issues. 

Agency  Contact:  Mary  Jean  Duckett. 

Chief,  Home  and  Community  Based 
Waivers  Branch.  MB,  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration.  Room 
400,  EHR  Building.  6325  Security 
Boulevard.  Baltimore,  Mnrjiand  21207, 
410  g«6-S640 

RIN:  D938-AG35 


1549.  TELEPHONE  REQUESTS  FOR 
REVIEW  OF  INITIAL 
DETERININATIONS  (BPO>1?1-P) 

Legal  Authority:  42  USC  I395ff 

CFR  Citation:  42  CFR  405.807 

Legal  Deadline:  None 

Abstract:  Current  Medicare  regulations 
allow  a  Medicare  beneficiary  to  appeal. 

in  writing,  decisions  to  deny  payment 
for  a  claim  under  supplementary 
medical  insurance.  This  rule  would 
allow  a  beneficiary  to  appeal  an  initial 
payment  determinatian  either  in 
writing  or  by  telephone. 

Timetable: 


Action 


Date  FR  CIta 


NPRM 


DZAXVgS 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Rosalind  Little, 

Appeals  Branch,  Division  of  Appeals 
and  Communication,  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration.  &Ol 
Meadows  East  Building,  6325  Security 
Boulevard.  Baltimore,  Maryland  21207, 
410  966-6072 

RIN:  0938-AG48 

1550.  CONOmONS  FOR  PAYMENT 
FOR  PHYSICIANS'  SERVICES  IN 
TEACHING  SETTINGS  (BPO-792-P) 

Legal  Authority:  42  USC  1302;  42  USC 
13g5w 

CFR  Citation:  42  CFR  405;  42  CFR  415 

Legal  Deadline:  None 

Abstract  This  rule  would  establish  in 
regulations  current  coverage  and 
payment  policy  concerning  teaching 
physicians'  services.  It  would  also 
establish  in  regulations  certain  policies 
relating  to  the  coverage  and  payment 
of  the  services  of  residents  in  settings 
other  than  hospitals.  This  proposed 
rule  will  supersede  the  proposed  rule 
published  on  February  7,  1989  (54  FR 
5946). 

Timetat}le: 


Action 


Dale 


FR  Cite 


UMI 


NPRM  OOOQAX) 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  None 

Additional  Information: 

TIMETABLE;  Pending  resolution  of 
complex  policy  issues. 


Proposed  Rule  Stage 


Agency  Contact  Williaaa  Morse. 

Program  Analyst.  Physician  and 
Practitioner  Paynnent  Branch, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  l-H-5.  ELR,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  410  086-4520 

RIN:  0938-AG53 

1551.  NEW  LOOK  BEHIND  FOR 
INTERMEDIATE  CARE  FACILITIES 
FOR  THE  MENTALLY  RETARDED 
(ICFS/MR)  (HSO-214-P) 

Legal  Authority:  42  USC  I396i 

CFR  Citation:  42  CFR  442.116 

Legal  Deadline:  None 

Atistract  The  rule  would  a^d 
regulations  to  delineate  HCFA/DHHS 
authority  to  cancel  the  Medicaid 
approval  of  an  intermediate  care  facility 
for  the  mentally  retarded  (ICF/MR)  if 
HCFA  determines  that  the  facility  has 
failed  to  meet  Medicaid  certification 
requirements.  The  rule  would  also 
eliminate  the  current  regulatory  policy 
by  which  States  are  entitled  to  up  to   . 
120  days  of  FFP  for  ICFs/MR  having 
been  terminated  from  the  Medicaid 
program,  while  their  appeals  are 
pending. 

Timetable: 


Action 


Oete 


FR  Cite 


NPRM  oaoxvss 

Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Pamela  V.  Vocke, 

Director,  Division  of  Program 
Operations,  Health  Standards  and 
Quality  Bureau,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  2-D-2, 
ME  Building,  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  410  966- 
7089 

RIN:  0938-AG5a 

1552.  EFFECT  OF  CHANGE  OF 
OWNERSHIP  ON  PROVIDER  AND 
SUPPLIER  PENALTIES,  SANCTIONS, 
AND  OVERPAYMENTS  (HSQ-215-PJ 

Legal  Authority:  42  USL  I395hh 

CFR  Citation:  42  CFR  405.1803;  42  CFR 
405.1811;  42  CFR  405.1835;  42  CFR 
489.18 

Legal  Deadline:  None 


HHS-HCFA 


Proposed  Rule  Stage 


At>Stract:  This  rule  would  amend 
regulations  on  provider  agreements  to 
clarify  the  eff^ect  a  change  of  ownership 
.  has  on  penalties  and  sanctions  incurred 
by  Medicare  providers  and  suppliers. 
It  would  state  that  all  Medicare 
penalties  and  sanctions  are 
automatically  assigned  to  a  new  owner 
unless  otherwise  stated  in  the  change 
of  ownership.  It  would  also  extend  the 
same  principle  to  overpayments;  i.e., 
we  would  amend  the  regulations  on 
provider  overpayments  to  require  the 
new  ovirner»of  a  provider  or  a  supplier 
to  be  liable  for  any  Medicare 
overpayments  paid  to  the  previbus 
ovtmer  unless  otherwise  stated  in  the 
change  of  ownership.  Finally,  we 
would  clarify  the  effect  of  a  leasing 
arrangement  has  on  a  provider 
agreement  and  on  supplier  approval. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  02AXV95 

Small  Entitles  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Pamela  V.  Vocke, 

Director  of  Program  Operations,  Health 
Standards  and  Quality  Bureau, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  2-D-2,  ME 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207.  410  966- 
7089 

RIN:  0938-AG59 

1553.  INSTITUTIONAL  PLAN 
AMENDMENT  FINDINGS  (MB-078-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
49  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AG60 

1554.  MEDICARE  PROGRAM: 
LIMITATIONS  ON  MEDICARE 
COVERAGE  OF  CATARACT  SURGERY 
(BPO-797-PN) 

Legal  Authority;  42  USC  I395x;  42 
USC  1395y 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  notice  would  announce 
the  Medicare  program's  proposal  to 
adopt  certain  recommendations  set 
forth  by  the  Agency  for  Health  Care 
Policy  and  Research  and  the  Guidelines 


for  Cataract  Practice  in  order  to  define 
medical  necessity  with  respect  to 
Medicare  coverage  of  cataract  siu^ery 
and  Nd:YAG  capsulotomy.  This  would 
reinforce  our  policy  of  noncoverage  for 
most  preoperative  testing  for  cataract 
surgery,  as  set  forth  in  the  Medicare 
Coverage  Issues  Manual. 

Timetable: 


Action 


Date  FR  Cite 


Proposed  Notice  02/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Karen  Fink.  Health 
Insurance  Specialist,  Office  of  Coverage 
and  Eligibility  Policy,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  Room 
401,  EHR,  6325  Security  Boulevard, 
Baltimore,  Maryland  21297,  410  966- 
4643 

RIN:  0938-AC65 

1555.  EFFECTS  OF  GENERALLY 
ACCEPTED  ACCOUNTING 
PRINaPLES  (GAAP)  ON 
REASONABLE  COSTS 
DETERMINATIONS  (BPD-600-P) 

Legal  Authority:  42  USC  I395x(v) 

CFR  Citation:  42  CFR  413.20;  42  CFR 
413.24 

Legal  Deadline:  None 

Abstract  This  proposed  rule  would 
clarify  our  policy  on  the  application  of 
generally  accepted  accounting 
principles  (GAAP)  for  Medicare 
reimbursement  purposes.  We  would 
specify-  that  the  use  of  GAAP  is 
required  for  cost  reporfing  purposes  but 
that  the  Secretary  is  not  required  to 
follow  GAAP  in  determining  Medicare 
reimbursement. 

Timetable: 


Action 


Date         FR  Cite 


NPRM  00/00/00 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact:  John  Eppinger, 

Program  Analyst,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  l-F-5, 
ELR.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  966- 
4518 

RIN:  0938-AG66 


1556.  EXPANSION  OF  THE 
DERNITION  OF  EYE  AND  EAR 
SPECIALTY  HOSPITALS  (BPD-804-P) 

Legal  Authority:  42  USC  i395(l)(iK4) 

CFR  Citation:  42  CFR  413 

Legal  Deadline:  None 

Abstract  Hospitals  designated  as  eye 
or  eye  and  ear  hospitals  receive  a 
blended  payment  for  the  facility  costs 
of  ambulatory  surgical  procedures 
based  on  75  percent  of  costs  and  25 
percent  of  the  ambulatory  surgical 
center  rate  for  cost  reporting  periods 
beginning  before  January  1,  1995.  In 
accordance  with  section  13532  of 
OBRA  "93,  this  proposed  rule  would 
expand  the  definition  of  eye  or  eye  and 
ear  hospitals.  The  expanded  definition 
would  extend  eligibility  for  designation 
as  an  eye  or  eye  and  ear  hospital  to 
hospitals  meeting  specified  criteria. 

Timetable: 


Action 


Date  FR  ate 


NPRM  06/00/95 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Carolyn  Muller. 

Payment  Policy  Branch.  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  Room 
l-F-5.  ELR,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  966- 
4589 

RIN:  0938-AG67 

1557.  SALARY  EQUIVALENCY 
GUIDEUNES  FOR  PHYSICAL  AND 
RESPIRATORY  THERAPY  SERVICES 
FURNISHED  UNDER  ARRANGEMENTS 
(BPD-808>PN) 

Legal  Authority:  42  USC  I395x(v)(5) 

CFR  Citation:  42  CFR  413.106 

Legal  Deadline:  None 

At)Stract  This  notice  proposes 
revisions  for  the  salary  equivalency 
guidelines  for  Medicare  payment  for 
the  reasonable  costs  of  physical  and 
respiratory  therapy  services  and  other 
therapy  services  furnished  by  providers 
under  arrangements  with  an  butside 
contractor.  The  guidelines  are  used  by 
Medicare  fiscal  intermediaries  to 
determine  the  maximum  allowable 
costs  of  those  services. 

Ttm«tat>le: 


ActkM) 


Dale 


FR  Cite 


Proposed  Notice 


10/00/95 
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fin&  ~  nwr  A 


Proposed  Rule  Stage 


Small  Entititts  Aftoctad:  UndHermiiMd 
Qovarnment  Lavals  Affected:  None 

Agency  Contact  Jacqueline  Gordon, 

Program  Analyst,  Payment  PoHcy 
Branch,  Department  of  Health  and 
Human  Services.  Health  Caire  Financing 
Administration,  Room  l-F-5.  ELR.  6325 
Security  Boulevard.  Battiniore, 
Maryland  Z1207,  410  9<HM517 

RIN:  0938-AC70 


1558.  MEDICAIO:  OPTTONAL 
COVCRAQE  OF  TB-RELATEO 
SERVICES  FOR  lf«OfV10UALS 
INFECTED  WTTH  TUBERCULOSIS  (MB- 
082-P) 

Leoat  Authority.  42  USC 
1396a(aXlO)(AHii):  PL  103-66.  Sec 
13603:  42  USC  1396a 

CFR  Citation:  42  CFR  435.219;  42  CFR 
435.201;  42  CFR  440.250 

Lagat  Deadline:  None 

AtMtract:  This  rule  would  amend  the 
existing  Medicaid  regulations  to 
provide  for  optional  Medicaid  coverage 
of  low-income  individuals  infected 
with  tuberculosis  (TB).  These 
individuals  would  be  eUgible  only  for 
specified  TB- related  services. 

The  rule  would  incorporate  and 
interpret  provisions  of  section  13603  of 
OBRA  "93. 

Timetable: 


Action 


Deli  FR  ate 


NPRM  01/0W96 

Small  Entitles  Affected:  None 

Oqifamment  Levels  Affected:  Sute. 
L^ocal 

Agency  Contact  Joe  Dulany,  Program 
Analyst,  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration,  Room  400,  EHR,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207,  410  966-0665 

RIN:  0938-AG72 

1559.  PROPOSED  PAYMENTS  TO 
DISPROPORTIONATE  SHARE 
HOSPITALS  FOR  FY  1995  (MB-089-N) 

Legal  Authority:  42  USC  l396r-4(0 

CFR  Citation:  42  CFR  447.297;  42  CFR 
447.298;  42  CFR  447.299 

Legal  Deadline:  Other,  Statutory. 
October  1,  1994. 
The  Social  Security  Act  requires 
publication  of  preliminary  amounts  by 


the  beginning  of  each  Federal  fiscal 
year. 

Abstract:  This  notice  will  contain  the 
preliminary  Fiscal  Year  1995  national 
target  and  each  State's  allotment  for 
disproportionate  share  hospital  (DSH) 
payments.  DSH  payments  are  paym^it 
adjustments  made  to  Medicaid 
participating  hospitals  that  serve  a  large 
number  of  Medicaid  recipients  and 
other  low-income  individuals  with 
special  needs.  Implementing 
regulations  require  that  a  notice  be 
published  before  the  start  of  each  FFY 
with  the  preliminary  amounts  for  the 
FFY. 

Timetabia: 


Action 


Fftcae 


Proposed  Notice  10/00i^ 

Small  Entittas  Affected:  Noim 
Government  Levels  Affected:  State 

Agency  Contact  Richard  Strauss. 

Analyst,  Division  of  Financial 
Management,  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration,  Room  273,  EHR,  6325 
Security  Boulevard.  Bahimore. 
Maryland  21207,  410  966-2019 

RIN:  0938-AG75 

1560.  e  REVISION  OF  MEDICARE 
HOSPITAL  CONDITIONS  OF 
PARTICIPATION  (BPO-745-P) 

Regulatory  Plan:  This  entnr  is  Seq.  No. 

50  in  i>art  0  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AG79 

1561.  e  PHYSICiANS'  REFERRALS  TO 
HEALTH  CARE  ENTITIES  VlflTH  WHICH 
THEY  HAVE  RNANCIAL 
RELATIONSHIPS-EXPANDED  TO 
DESIGNATED  HEALTH  SERVICES 
(BPD-809-P) 

Regulatory  Plan:  This  entry  is  S«q.  No. 

51  in  Fait  11  of  this  issue  of  the  Federal 
Register. 

RIN:  O93&-AC0O 

1562.  e  HOME  HEALTH  AGENCY 
(HNA)  CONOmONS  OF 
PARTICIPATION  (BPCV01»^ 

Regulatory  Plan:  This  entry  is  Seq.  No. 

52  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  0g38-AG81 


1563.  •  END  STAGE  RENAL  DISEASE 
(ESRD)  CONDITIONS  OF  COVERAGE 
(BPD-818-P) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
53  in  Part  n  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AC82 

1564.  •  DISTINCT  PARTS  AND 
COSTING  FOR  SKILLED  NURSING 
FACILITIES  AND  NURSING  FACtLTTlK 
(BPO-815-P) 

Legal  Auttiorlty:  42  USC  i395i-3: 42 

USC  1395r 

CFR  atation:  42  CFR  409:  42  CFR  483 

Legal  Deadline:  None 

Abstract:  In  this  proposed  rule  we 
would  define  "distinct  part"  by 
specifying  that  a  distinct  part  is  a 
physically  identi^able  unit  of  an 
institution  (that  is,  an  entire  ward  wing, 
floor,  or  building)  including  all  beds  in 
the  unit.  This  rule  also  proposes  an 
alternative  approach  for  calculating 
Medicare  payments  to  a  skilled  nursing 
facility  (SNF).  This  new  "distinct 
costing"  procedure  would  enable  a 
participating  SNF  to  establish  a  distinct 
costing  area  within  the  SNF  for  its 
relatively  high  intensity  residents  so 
that  it  can  isolate  and  fully  capture  the 
routine  cost  of  their  care  without 
resorting  to  the  use  of  arbitrary 
certification  boundaries  to  achieve  this 
result. 

Timetable: 


Action 


Data  FR  Cite 


NPRM 


06nOI95 


Small  Entitles  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  William  Ullman. 

Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  401.  EHR.  6325 
Sectirity  Boulevard.  Baltimore. 
Maryland  21207.  401  966-5667 

RIN:  0938-AG84 

1565.  e  EXTENSION  OF  CERTAIN 
EFFECTIVE  DATES  FOR  CLINICAL 
LABORATORY  REQUIREMENTS  AND 
PERSONNEL  REQUIREMENTS  FOR 
CYTOLOGISTS  (HSQ>217-Fq 

Legal  AutfKNity:  42  USC  263a 

CFR  Citatton:  42  CFR  493.855;  42  CFR 
493.1201;  42  CFR  493.1202;  42  CFR 


HHS— HCFA 


Proposed  Rule  Stage 


493.1203;  42  CFR  493.1213:  42  CFR 
493.1215;  42  CFR  493.1217;  42  CFR 
493.1218;  42  CFR  493.1223;  42  CFR 
493.1443 

Legal  Deadline:  None 

Abstract  This  rule  will  extend  the  date 
bv  which  a  laboratory  must  enroll  in 
an  HHS-approved  cytology  proficiency 
testing  program.  It  also  extends  the  date, 
by  which  an  individual  with  a  doctoral 
degree  must  possess  board  certification 
to  qualify  as  a  director  of  a  laboratory 
that  performs  high  complexity  testing. 
In  addition,  we  are  extending  the 
phase-in  for  minimum  quality  control 
requirements  for  unmodiHed,  moderate 
complexity  testing  cleared  through  the 
Food  and  Drug  Administration 
premarket  notification  on  premarket 
approval  processes.  The  date  extensions 
do  not  reduce  current  requirements  for 
quality  test  performance.  Rather,  they 
take  into  account  more  realistic 
timeframes  based  on  actual  experience. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 


10/00/94 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Kathleen  Kremann, 

Health  Insurance  Specialist, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Meadowwood  East 
Building,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  597- 
5906 

RIN:  0938-AG86 


1566.  a  CLINICAL  LABORATORY 
IMPROVEMENT  AMENDMENT  (CUA) 
FEE  SCHEDULES  (HSO-219-FC) 

Legal  Authority:  PL  100-578 

CFR  Citation:  42  CFR  493.638;  42  CFR 
493.649 

Legal  Deadli.ne:  None 

Abstract:  The  preamble  to  this  final 
rule  with  comment  period  announces 
updated  fees  that  laboratories  must  pay 
as  required  by  CLIA  '88.  Fee  increases 
are  necessary  to  meet  the  costs  of 
program  administration,  which  are  to 
be  home  by  the  laboratories.  In 
addition,  technical  conforming  changes 
are  made  to  the  regulations  to  ensiuB 
consistent  and  complete  references. 


Timetable: 


Action 


Date 


FR  ate 


NPRM 


03/00/95 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Ed  Mortimore,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration, 
Meadowwood  East  Building,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207,  410  597-2140 

RIN:  0938-AG87 


1567.  e  APPROVAL  OF  THE 
AMERICAN  SOCIETY  FOR 
HISTOCOMPATIBILITY  AND 
IMMUNOGENETICS  FOR  THE 
SPECIALTY  OF  HISTOCOMPATIBILITY 
(HSQ-220-N) 

Legal  Authority:  42  USC  263a 

CFR  Citation:  42  CFR  493.501 

Legal  Deadline:  None 

Abstract:  This  notice  annoimces 
HCFA's  approval  of  the  American 
Society  for  Histocompatibility  and 
Immunogenetics  as  an  accrediting 
organization  for  clinical  laboratories 
under  the  Clinical  Laboratory 
Iniprovement  Amendments  at  1988  for 
the  specialty  of  histocompatibiUty.  The 
effect  of  this  notice  is  to  exempt 
laboratories  accredited  by  the  American 
Society  for  Histocomptatibihty  from 
having  to  be  surveyed  by  Medicare 
syrveyors  for  that  specialty,  except  for 
validation  and  complaint  investigation 
surveys. 

Timetable: 


Action 


FR  Cite 


NPRM 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Anthony  Tirooe, 

Director,  Office  of  Survey  and 
Certification,  HSQB,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  2-D-2. 
Meadows  East  Building,  6325  Security 
Boulevard,  Baltimore,  Marj'land  21207, 
410  966-6763 

RIN:  0938-AG88 


1568.  e  MEDICAID:  COVERAGE  OF 

REHABILITATION  SERVICES  (MB-076- 

P) 

Legal  Authority:  42  USC  I396d(a)(i3) 

CFR  Citation:  42  CFR  440.130;  42  CFR 
440.110;  42  CFR  440.90 

Legal  Deadline:  None 

Abstract  The  rule  would  amend  the 
Medicaid  regulations  to  redefine 
rehabilitation  services  furnished  as 
medical  assistance  luider  the  Medicaid 
program.  The  rule  also  would  clarify 
the  limitations  on  and  conditions  for 
providing  rehabilitation  services  in 
various  settings.  These  amendments 
incorporate  and  interpret  a  statutory 
change  to  the  definition  of 
rehabilitation  services  made  by  section 
4719  of  OBRA  "90. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  00/00/00 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  State 

Agency  Contact:  Linda  Sizelove,  Chief. 
Medicaid  Coverage  PoUcy  Branch, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  400,  EHR.  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207,  410  966-4626 

RIN:  0938-AG89 

1569.  •  MEDICAID:  NOMINAL 
COPAYMENTS  FOR  INSTITUTIONAL 
SERVICES  FOR  MEDICAIO 
RECIPIENTS  (MB-090-FC) 

Legal  Authority:  42  USC  I396a(a](l4); 
42  USC  13960 

CFR  Citation:  42  CFR  447.54;  42  CFR 
447.55 

Legal  Deadline:  None 

Abstract:  This  final  rule  with  comment 
period  redefines  the  nominal  maximum 
deductible,  coinsurance,  or  oopayment 
charge  that  a  State  may  impose  on 
certain  Medicaid  recipients  for  each 
admission  for  inpatient  hospital 
services.  This  revision  of  the 
copayment  amount  will  help  prevent 
undue  hardships  on  Medicaid 
recipients  who  have  low  or  no  income 
by  limiting  the  impact  of  risii^  health 
care  costs. 

Timetable: 


Action 


Dale         FR  Oie 


NPRM 


01AXV95 


UMI 
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HHS-HCfA 


Proposed  Rule  Stage 


SmaH  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact:  Marinos  Svoki*. 
Office  Director.  Medicaid  Eligibility 
Policy.  Medicaid  Bureau.  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration,  Room 
323.  EHR.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  410  066- 
44S1 

ftIN:  0938-ACgo 

1570.  •  WAGE  INDEX  USED  TO 
ADJUST  PAYMENT  RATES  FOA 
HOSPICE  SERVICES  UNDER  THE 
MEDICARE  PROGRAM  (BPD-820-N) 

Legal  Authority:  42  USC  I395f{i):  5 
use  561  to  590 


CFR  Citation:  42  CFR  418 

Legal  Deadline:  None 

Abstract  The  Medicare  hospice  benefit 
has  been  in  efliect  since  1983.  This 
proposed  rule  would  update  the  wage 
index  that  we  use  to  adjust  payment 
rates  in  different  areas  of  the  country, 
which  reflect  local  differences  in  area 
wage  levels.  We  are  considering 
development  of  this  proposed  rule 
through  a  "negotiated  rulemaking" 
proceeding  under  the  Negotiated 
Rulemaking  Act  of  1990.  The  next  step 
will  be  to  publish  a  notice  of  intent 
to  form  an  advisory  committee  to 
negotiate  the  wage  index. 


Timetable: 


Action 


FR  at* 


Notice  of  Intent 


1(V00/94 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Randal  S.  Ricktor. 

Ijealth  Insurance  Specialist. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  6325  Security 
Boulevard.  Baltimore.  MD  21207.  410 
966-5650 

RIN:  0938-AG93 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Health  Care  Financing  Administration  (HCFA) 


Final  Rule  Stage 


1571.  PAYMENT  FOR  CLINICAL 
DIAGNOSTIC  LABORATORY 
SERVICES  (BPO-309-F) 

Legal  Authority:  42  USC  13951(a)(1)(D): 
42  USC  13951(a)(2)(D);  42  USC 
1395l{b)(3):  42  USC  13951(h):  42  USC 
1395cc(a)(2)(A):  42  USC  1396b(i)(7) 

CFR  Citation:  42  CFR  405.501:  42  CFR 
405.502;  42  CFR  405.505;  42  CFR 
405.506;  42  CFR  405.511:  42  CFR 
405.556;  42  CFR  405.1310;  42  CFR 
413.170;  42  CFR  414.350  to  414.378;  42 
CFR  424.55;  42  CFR  424.64;  42  CFR 
431.54:  42  CFR  447.10;  42  CFR  447.300; 
42  CFR  447.321 

Legal  Deadline:  None 

At>8tract  This  regulation  will 
incorporate  provisions  of  Public  Laws 
98-369.  99-272.  99-509.  100-203.  100- 
647.  101-239  and  101-508  regarding 
payment  and  "assignment"  for 
diagnostic  cUnical  laboratory  tests 
establishing  in  regulations  the  methods 
for  implementing  fee  schedules.  This 
rule  would  set  forth  the  methods  by 
which  the  fee  schedules  would  be 
updated  and  would  allow  certain 
adjustments  for  exceptions  to  the  fee 
schedule.  It  will  also  reflect  a  statutory 
revision  mandated  by  the  OBRA  "93. 

Timetable: 

Action 


FR  Git* 


HPRM 

NPRM  Coownent 

Period  End 
FinaJ  Actwo 


Oa/18/93    58  FR  43156 
10/18/93    58  FR  43156 

OOAXVOO 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  information: 

TIMETABLE:  Pending  publication  of 
RIN  0938-AF40. 

Agency  Contact  Ron  Wren.  Health 
Insurance  Specialist.  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration.  Room 
l-H-5  ELR.  6325  Security  Blvd.. 
Baltimore.  MD  21207.  410  066-4506 

RIN:  0938-AB50 

1572.  HOME  AND  COMMUNITY-BASED 
SERVICES  AND  RESPIRATORY  CARE 
FOR  VENTILATOR-DEPENDENT 
INDIVIDUALS  (MB-6-FC) 

Legal  Authority:  42  USC  1396n(c) 

CFR  Citation:  42  CFR  435.726;  42  CFR 
435.735;  42  CFR  440.180;  42  CFR 
441.301;  42  CFR  441.302;  42  CFR 
441.303;  42  CFR  441.304;  42  CFR 
441.305;  42  CFR  441.306;  42  CFR 
441.307;  42  CFR  441.308;  42  CFR 
441.310;  42  CFR  440.185;  42  CFR 
440.250 

Legal  Deadline:  None 

At>stract  This  rule  revises  the 
regulations  for  home  and  community 
based  services  as  required  by  section 
9502  of  PL  99-272.  sections  9408  and 
9411  of  PL  99-509.  sections  4102  and 
4118  of  PL  100-203.  sections 
411(k)(10)(A)  and  411(k)(10)(H)  of  PL 
100-360.  section  8427  of  PL  100-647, 


and  sections  4741  and  4742  of  PL  101- 
508. 

Timetable: 


Actiofi 


Dat* 


FR  OH* 


06A)1/88    S3  FR  19950 
07/31/88    53  FR  19950 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  With  07/25/94    59  FR  37702 

Comment  Period 
Effective  Date  08/24/94    59  FR  37702 

Comment  Period  End  09/23/94    59  FR  37702 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

AgefYcy  Contact  Ku'oert  Wardwell, 

Director.  Division  of  Coverage  Policy, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  400  EHR.  6325 
Security  Blvd..  Baltimore.  MD  21207, 
410  966-5659 

RIN:  0938-AC55 


1573.  PARTICIPATION  IN  CHAMPUS 
AND  CHAMPVA,  HOSPITAL 
ADMISSIONS  FOR  VETERANS. 
DISCHARGE  RIGHTS  NOTICE.  AND 
HOSPITAL  RESPONSIBILITY  FOR 
EMERGENCY  CARE  (BPD-393-FC) 

Legal  Authority:  42  USC  I395x:  42 
USC  1395cc;  42  USC  1395dd 

CFR  Citation:  42  CFR  488.18;  42  CFR 
489.20;  42  CFR  489.24;  42  CFR  489.25; 
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Final  Rule  Stage 


42  CFR  489.26;  42  CFR  489.27;  42  CFR 
489.53;  42  CFR  1003 

Legal  Deadline:  None 

Abstrsct:  This  final  rule  formally 
implements  statutory  requirements  that 
require  Medicare  participating  hospitals 
with  emergency  departments  to  provide 
upon  request  medical  examinations  and 
treatments  for  individuals  with 
emergency  medical  conditions  and 
women  in  labor.  A  participating 
hospital  that  has  specialized 
capabilities  or  facilities  (such  as  burn, 
shock  trauma,  or  neonatal  intensive 
care  luiits)  must  accept  an  appropriate 
transfer  if  they  have  the  capacity  to 
treat  the  individual.  Hospitals  failing  to 
meet  those  requirements  may  have  tiieir 
Medicare  provider  agreements 
terminated,  and  hospitals  and 
responsible  physicians  may  be  subject 
to  civil  money  penalties.  Under  section 
9122  of  PL  99-272.  Medicare 
participating  hospitals  are  required  to 
accept  CHAMPUS  and  CHAMPVA 
payment  as  payment  in  full  for  services 
provided  to  CHAMPUS  and  CHAMPVA 
beneficiaries.  Thase  regulations  also 
implement  section  9305(b)  of  PL  99- 
509,  which  requires  Medicare  hospitals 
to  give  patients  a  notice  of  their 
discharge  rights. 


Timetable: 

Action 

Date 

FR  Cite 

NPRf^ 

06/16/88 

53  FR  22513 

NPRM  Comment 

08/1  S'88 

53  FR  22513 

Period  End 

Final  Rule  With 

06.'22/94 

59  FR  32086 

Comment  Period 

• 

Effective  Date 

07/22/94 

59  FR  32086 

Comment  Period  End  08/22/94 

59  FR  32086 

Final  Rule 

00/00/00 

Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Jacqueline  Sheriden, 

Chief,  Health  Organizations  Branch. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  401  EHR  Bldg., 
6325  Security  Blvd.,  Baltimore,  MD 
21207,  410  966-4635 

RIN:  0938-AC58 

1574.  DENIAL  OF  PAYMENT  FOR 
SUBSTANDARD  QUALfTY  CARE 
(HSQ-132-F) 

Legal  Authority:  42  USC  l320c-3(a);  42 
USC  1395cc(a)(l)(K);  42  USC  1395u:  42 
USC  1395ppCb) 


CFR  Citation:  42  CFR  462.105;  42  CFR 
466;  42  CFR  473;  42  CFR  476;  42  CFR 
489.21 

Legal  Deadline:  None 

Abstract  This  final  rule  implements 
section  9403  of  PL  99-272;  section 
9353(c)  of  PL  99-509;  section  4096(a) 
of  PL  100-203;  and  section  4205  of  PL 
101-508.  In  accordance  with  these 
statutory  provisions.  Peer  Review 
Organizations  (PROs)  are  authorized  to 
deny  Medicare  payment  to  a  physician 
or  hospital  for  services  furnished  that 
are  of  substandard  quality.  Beneficiaries 
are  protected  from  liability  for  the  cost 
of  the  services  where  payment  is 
denied  because  services  were  of 
substandard  quality. 

Timetable: 


Action 


Date 


FR  Cite 


01/08/89    54  FR  1956 
03/20/89    54  FR  1956 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Additional  Information: 

TIMETABLE:  Pending  review  in  light 
of  the  Health  Care  Quality 
Improvement  Initiative  under  the  PRO 
program. 

Agency  Contact  Harvey  Brook,  Office 
of  Peer  Review,  Department  of  Health  _ 
and  Human  Services,  Health  Care 
Financing  Administration,  2-D-2 
Meadows  East  Bldg.,  6300  Security 
Blvd.,  Baltimore,  MD  21207,  410  966- 
6853 

RIN:  0938-AC84 

1575.  REVISED  EFFECTIVE  DATE  OF 
MEDICAReMEDICAID  PROVIDER 
AGREEMENT  AND  SUPPUER 
PARTICIPATION  (HSQ-139-F) 

Legal  Authority:  ^2  USC  I395cc;  42 
USC  13961 

CFR  Citation:  42  CFR  440.10;  42  CFR 
440.70;  42  CFR  442.13;  42  CFR  488.11; 
42  CFR  489.13;  42  CFR  498.3 

Legal  Deadline:  None 

At)Stract  This  rule  vvrill  establish 
uniform  rules  for  determining  the 
effective  date  of  participation  for  all 
providers  and  suppliers  whose 
Medicare  or  Medicaid  approval  requires 
onsite  surveys  by  the  State  survey 
agency.  Also,  it  provides  criteria  for 
determining  the  effective  date  of 


participation  for  those  providers  and 
suppliers  who  are  deemed  to  meet  the 
conditions  by  an  accreditation.  It  would 
also  specify  that  those  dissatisfied  with 
a  decision  on  their  effective  date  of 
participation  under  Medicare  are 
entitled  to  a  Medicare  reconsideration 
and  hearing  on  the  decision. 

Timetable: 


Action 


Date 


FR  one 


10/08/92    57  FR  46362 
12/07/92 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  04/00/95 

Small  Entitles  Affected:  Businesses, 

Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact  Pam  Vocke.  Director, 
Division  of  Program  Operations,  Office 
of  Survey  and  Certification,  Department 
of  Health  and  Human  Services.  Health 
Care  Financing  Administration,  Room 
2-D-2  Meadows  East  Bldg.,  6300 
Security  Blvd.,  Baltimore,  MD  21207, 
410  966-7089 

RiN:  0938-AC88 

1576.  CHANGES  CONCERNING 
SUSPENSION  OF  MEDICARE 
PAYMENTS  AND  DETERMINATIONS 
OF  ALLOWABLE  INTEREST  EXPENSE 
(BP0-118-FC) 

Legal  Authority:  42  USC  l320b-4;  42 
USC  1395g;  42  USC  1395x(v)(l)(A);  42 
USC  13951;  42  USC  1395gg 

CFR  Citation:  42  CFR  413.153;  42  CFR 
405.370:  42  CFR  413.5(c)(3):  42  CFR 
405.371;  42  CFR  405.372;  42  CFR 
405.373;  42  CFR  405.375 

Legal  Deadline:  None 

At>stract:  This  rule  will  change  the 
Medicare  regulations  to  provide  for  the 
following:  (1)  elimination  of  the 
requirement  that  in  case  of 
overpayments  to  health  care  providers, 
the  contractor  makes  a  determination 
that  a  suspension  of  payment  is  needed 
to  protect  the  program  against  financial 
loss  before  the  payment  can  be 
suspended;  (2)  clarification  of 
procedures  and  roles  of  contractors, 
HCFA,  and  the  Office  of  Inspector 
General  relating  to  suspension  of 
payment;  (3)  efimination  of  the 
requirement  that  investment  income  of 
providers  from  gifts,  grants,  and 
endovirments  be  offset  against  allowable 
interest  expenses  if  that  investment 
income  is  commingled  with  other 


UMI 


57602  Federal  Register  /  Vol    59.  No.  218  /  Monday,  November  14.  1994  /  Unified  Agenda 


Federal  Register  /  Vol.  59,  No.  218  /  Monday,  November  14,  1994  /  Unified  Agenda         57603 


HHS— HCFA 


funds;  and  (4)  extension  of  the  list  of 
exceptions  to  the  interest  expense 
investment  income  offset  provision  to 
include  investment  income  from 
deferred  compensation  plans  and  self- 
insurance  funds. 

Timetable: 


Action 


Date  FR  Cit* 


08/22/88    53  FR  31888 
10/21/88    53  FR  31888 

OOAXVOO 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  With 

Comment  Period 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information: 

TIMETABLE:  Pending  resolution  of 
complex  administrative  issues. 

Agency  Contact  Sam  Guida,  Director. 
Div.  of  Acct  Managmt  &  Collections, 
Division  of  Payment  and  Reporting 
Policy,  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration,  l-E-6  Meadows  East 
Building.  6325  Security  Blvd  . 
Baltimore.  MD  21207.  410  966-7495 
RIN:  0938-AC99 

1577.  CHANGES  CONCERNING  THE 
DEFINITION  OF  ACCRUAL  BASIS  OF 
ACCOUNTING  (BPD-366-FC) 

Legal  Authority:  42  USC  1395x(v)(l)(A) 

CFR  Citation:  42  CFR  413.24 

Legal  Deadline:  None 

Abstract  This  rule  will  revise  the 
Medicare  regulations  to  clarify  the 
definition  of  "accrual  basis  of 
accounting"  to  indicate  that  expenses 
must  be  incurred  by  a  provider  of 
health  care  services  before  Medicare 
will  pay  its  share  of  those  expenses. 
This  change  is  intended  to  incorporate 
into  the  regulations  Medicare's 
longstanding  policy  regarding  the 
circumstances  under  which  we 
recognize,  for  the  purposes  of  program 
payment,  a  provider's  claim  for  costs 
for  which  it  has  not  actually  expended 
funds  during  the  current  cost  reporting 
period. 

Timetable: 


Action 


FR  Cite 


Final  Rule  Stage 


10/09/91     56  FR  50834 
12/09/91    56  FR  50834 


NPRM 

NPRM  Comment 

PerKxl  End 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Agency  Contact:  John  Eppinger, 

Payment  Policy  Branch.  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  Room 
l-F-5  ELR.  6325  Security  Blvd., 
Baltimore,  MD  21207,  410  966-4518 

RIN:  0938-ADOl 


1578.  OPTIONAL  PAYMENT  SYSTEM 
FOR  LOW  MEDICARE  VOLUME 
SKILLED  NURSING  FACILITIES  (BPD- 
409-F) 

Legal  Authority:  42  USC  I395yy(d) 

CFR  Citation:  42  CFR  413.200;  42  CFR 
413.202;  42  CFR  413.204;  42  CFR 
413.208;  42  CFR  413.210;  42  CFR 
413.212;  42  CFR  413.214;  42  CFR 
413.216;  42  CFR  413.220;  42  CFR 
413.221;  42  CFR  413.1;  42  CFR  413.24 

Legal  Deadline:  None 

Abstract:  This  rule  will  allow  skilled 
nursing  facilities  (SNFs)  that  provide 
fewer  than  1 ,500  days  of  care  to 
Medicare  beneficiaries  in  a  cost 
reporting  period  to  have  the  option  of 
receiving  prospective  payments  in  the 
following  cost  reporting  period.  The 
prospective  payments  would  be  based 
on  components  of  SNF  costs  such  as 
routine  operating  costs,  capital-related 
costs,  and  a  return  on  equity  for 
proprietary  facilities  for  routine 
services  furnished  before  October  1, 
1993.  This  rule  will  also  specify  that 
the  return  on  equity  provision  for 
proprietary  SNFs  is  eliminated  effective 
October  1,  1993. 

Timetable: 


Action 


Oat* 


FR  at* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/08/94    59  FR  29578 
08/08/94    59  FR  29578 

00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  William  Goeller, 
Director,  Division  of  Payment  and 
Reporting  Policy,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  l-F-5  . 
ELR.  6325  Security  Blvd..  Baltimore. 
MD  21207.  410  966-4513 

RIN:  0938-AD02 


1579.  CRITERIA  AND  PROCEDURES 
FOR  MAKING  MEDICAL  SERVICES 
COVERAGE  DECISIONS  THAT 
RELATE  TO  HEALTH  CARE 
TECHNOLOGY  (BPD-432-F) 

Legal  Authority:  42  USC  I395y 

CFR  Citation:  42  CFR  400.200;  42  CFR 
405.201;  42  CFR  405.203;  42  CFR 
405.205;  42  CFR  405.207;  42  CFR 
405.209 

Legal  Deadline:  None 

At>stract:  The  final  rule  establishes  in 
regulations  generally  applicable  criteria 
and  procedures  for  determining 
whether  a  service  is  "reasonable  and 
necessary"  under  the  Medicare 
program;  it  sets  forth  the  coverage 
decisionmaking  process;  and  it 
summarizes  and  provides  an  analysis 
of  the  public  comments  that  we 
received  in  response  to  the  January  30. 
1989  proposed  rule  (54  FR  4302).  The 
objective  of  the  criteria  and  procedures 
set  forth  in  this  rule  is  to  ensure  that 
Federal  funds  are  expended  only  for 
medical  services  that  are  appropriate  to 
meet  an  individual's  medical  needs. 

Timetable: 


Action 


Date  FR  Cite 


01/30/89    54  FR  4302 
03/31/89    54  FR  4302 


NPRM 

NPRM  Comment 
Period  End 
:  Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Additional  Information: 

TIMETABLE:  Pending  resolution  of 
complex  policy  issues. 

Agency  Contact  Walter  Rutemueller. 

Chief,  Special  Coverages  Isues  Branch, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  401  East  High  Rise 
Bldg..  6325  Security  Blvd..  Baltimore, 
MD  21207,  410  966-5395 

RIN:  0938-AD07 

1580.  REVISIONS  TO  CONDITIONS  OF 
PARTrciPATION  FOR  HOSPITALS 
AND  CONDITIONS  FOR  COVERAGE 
OF  SUPPLIERS  OF  END-STAGE 
RENAL  DISEASE  SERVK^ES  (BPD-421- 
F) 

Legal  Authority:  42  USC  i395x(e)(6)(B); 
42  USC  1395x(ee);  PL  99-509.  Sec 
9339(d) 

CFR  Citation:  42  CFR  405;  42  CFR  482 
Legal  Deadline:  None 


HHS— HCFA 


Final  Rule  Stage 


Abstract:  This  final  rule  will  require 
hospitals,  as  a  condition  of 
participation,  to  provide  a  discharge 
planning  process  for  patients  in 
accordance  with  section  9305(c)  of  PL 
99-509.  Revisions  will  also  implement 
section  6025  of  PL  101-239  to  allow 
a  doctor  of  dental  surgery  or  dental 
medicine  to  be  a  hospital  medical 
director  if  the  laws  of  the  State  in 
which  the  hospital  is  located  permit. 
The  preamble  to  this  final  rule 
withdraws  proposed  regulations  for  the 
qualifications  of  laboratory  directors 
under  section  9339(d}  of  PL  99-509. 
The  information  collection  burden  of 
several  end-stage  renal  disease 
regulations  is  reduced. 

Timetable: 


Action 


Date  FR  at* 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/16/88 
08/15/88 

10/00/94 


53  FR  22506 
53  FR  22506 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Jacqueline  Sheridan, 

Chief,  Health  Organizations  Branch, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  401  EHR,  6325 
Security  Blvd.,  Baltimore,  MD  21207, 
410  966-4635 

RIN:  0938-ADll 

1581.  MEDK;AID  ELIGIBILITY  OF 
POVERTY  LEVEL  GROUPS  AND 
EXTENDED  COVERAGE  OF  SERVICES 
(MB-13-F) 

Legal  Authority:  42  USC  I396a(a)(i0); 
42  USC  1396a(l);  42  USC  1396a(f);  42 
USC  1396a(m);  42  USC  1396b(f);  42 
USC  1396r-l;  42  USC  1396a(a)(47);  42 
USC  1396a(e)(6);  42  USC  1396a(e)(7); 
42  USC  1396a(a)(17) 

CFR  Citation:  42  CFR  431;  42  CFR  435; 
42  CFR  436;  42  CFR  440;  42  CFR  447 

Legal  Deadline:  None 

Abstract  This  rule  will  amend  the 
Medicaid  regulations  to  incorporate 
changes  relating  to  Medicaid  eligibility 
groups  and  coverage  of  services  made 
by  the  Medicare  Catastrophic  Coverage 
Act  of  1988  (PL  100-360).  OBRAs  '90, 
'89.  '87.  and  '86  (PL  101-508,  PL  101- 
239,  PL  100-203  and  PL  99-509),  and 
the  Homeless  Eligibility  Clarification 
Act  of  the  Anti-I^g  Abuse  Act  of  1986 
(PL  99-570).  This  rule  will  add 
eligibility  groups  of  pregnant  women. 


infants  and  children,  and  aged  and 
disabled  individuals  with  incomes  up 
to  specified  percentage  of  the  Federal 
poverty  line;  clarify  eligibility  of 
homeless  individuals;  and  add 
provisions  for  the  presumptive 
eligibility  period  for  pregnant  women 
who,  based  on  preliminary  information, 
appear  to  meet  income  requirements 
under  Medicaid. 

Timetable: 


Action 


Date         FR  Cite 


03/23/94    59  FR  13666 
05/23/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  06/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Marinos  Svolos, 

Director.  Division  of  Eligibility  Policy, 
Medicaid  Bureau,  Department  of  Health 
and  Hiunan  Services,  Health  Care 
Financing  Administration,  Room  323 
East  High  Rise,  6325  Security  Blvd., 
Baltimore,  MD  21207,  410  966-4451 

RIN:  0938-AD17 

1582.  PROHIBITION  ON  UNBUNDLING 
OF  HOSPITAL  OUTPATIENT 
SERVICES  (BPD-426-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
54  in  Part  II  of  this  issue  of  the  Federal 
Register^ 

RIN:  0938-AD33 

1583.  CHANGES  TO  PEER  REVIEW 
ORGANIZATION  REGULATIONS  (HSQ- 
135-F) 

Legal  Authority:  42  USC  I395y(a);  42 
USC  1320c;  42  USC  1396a(a)(30);  42 
USC  1395cc(a) 

CFR  Citation:  42  CFR  400.200;  42  CFR 
411.15;  42  CFR  431.630;  42  CFR  433.15; 
42  CFR  462.1;  42  CFR  462.101;  42  CFR 
462.102;  42  CFR  462.106;  42  CFR 
462.107;  42  CFR  66.1;  42  CFR  466.71; 
42  CFR  466.76;  42  CFR  466.78;  42  CFR 
466.83 

Legal  Deadline:  None 

Abstract:  This  rule  will  set  forth 
several  changes  to  regulations  that 
govern  Peer  Review  Organizations 
(PROs)  and  is  based  on  statutory 
changes  contained  in  COBRA  '85  (PL 
99-272)  and  OBRA  '86  (PL  99-503).  In 
addition,  several  technical  changes  will 
be  included  as  a  result  of  experience 


gained  with  the  PRO  program  by 
HCFA.  This  rule  also  implements  the 
new  quality  review  requirements  for 
certain  Medicaid  Health  Maintenance 
Organization  contracts. 

Timetable: 


Action 


Data  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


03/16/88 
05/16/88 

03A)0/95 


53  FR  8654 
53  FR  8654 


Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  Harvey  Brook.  Office 

of  Peer  Review,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Rm.  2-D-2 
Meadows  East  Bldg.,  6325  Security 
Blvd.,  Baltimore.  MD.  21207.  410  966- 
6853 

RIN:  0938-AD38 

1584.  PAYMENT  FOR  DURABLE 
MEDICAL  EQUIPMENT  AND 
ORTHOTIC  AND  PROSTHETK; 
DEVICES  (BPD-494-F) 

Legal  Authority:  42  USC  I395m(a);  42 
USC  1395x(n) 

CFR  Citation:  42  CFR  405.501;  42  CFR 
405.514;  42  CFR  414.200;  42  CFR 
414.202;  42  CFR  414.210;  42  CFR 
414.220;  42  CFR  414.222;  42  CFR 
414.226;  42  CFR  414.228;  42  CFR 
414.229;  42  CFR  410.36;  42  CFR  410.38; 
42  CFR  414.232 

Legal  Deadline:  None 

Abstract:  This  final  rule  responds  to 
comments  received  in  response  to  the 
final  rule  with  comment  period  (57  FR 
57675)  implementing  section  4062  of 
PL  100-203  and  sections  4152  and  4153 
of  PL  101-508.  That  rule  established  fee 
schedules  and  payment  methodologies 
that  govern  payments  for  six  categories 
of  durable  medical  equipment  and 
orthotic  and  prosthetic  devices.  If 
changes  are  warranted  based  on  our 
evaluation  of  comments,  they  will  be 
incorporated  in  this  final  rule.  It  will 
also  reflect  statutory  revisions 
mandated  by  OBRA  '93. 

Timetable: 


Action 


Date 


FR  ate 


Interim  Final  Rule 

12/07/92 

57  FR  57675 

Effective  Date 

01/06/93 

57  FR  57675 

Public  Convnent 

02m5m 

57  FR  57675 

Period  End 

Final  Action 

03«XV95 

UMI 
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HHS— HCFA 


Final  Rule  Stage 


Small  EntttlM  AMacMd:  None 
Qov«nim«nt  Levels  Aftacted:  None 

Agency  Contact:  William  Long, 

Program  Analyst,  Division  of  Medical 
Services  Payment.  Department  of 
Health  and  Human  Services.  Healdi 
Care  Financing  Administration,  Room 
l-H-5  ELR.  6325  Security  Blvd., 
Baltimore.  MD  21207,  410  g66-5«55 

RIN:  0938-AD65 


1585.  MEDICARE  SECONDARY  PAYER 
FOR  DISABLED  INDIVIDUALS  (BPD- 
482-FC) 

Legal  AMthortty.  42  USC  13gsy(b) 

CFR  CttatiOfi:  42  CFR  411 

Legal  Deadline:  None 

Abstract:  This  rule  implements  the 
Medicare  secondary  payer  (MSP) 
provision  for  disabled  individuals  who 
are  covered  under  large  group  health 
plans  (LCHPs).  Under  this  provision 
LGHPs  may  not  take  into  account  that 
such  individuals  are  entitled  to 
Medicare.  The  rule  contains  procedures 
under  which  a  plan  can  appeal  a 
determination  of  nonconformance 
which  could  lead  to  a  tax  penalty.  It 
reflects  statutory  revisions  mandated  by 
OBRA  'm,  OBRA  '89,  and  OBRA  '  93. 
some  of  which  also  affect  the  MSP 
provisions  for  persons  who  are  entitled 
on  the  basis  of  age  or  end-stage  renal 
disease. 

Timetable: 


Action 


FR  at* 


NPRM 

03/08/90    55  FR  S491 

NPRM  Comment 

05/08/90    55  FR  8491 

Period  End 

Final  Action 

01/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Herbert  Pollock. 

Chief,  Medicare  Benefit  Coordination 
Policy  Branch.  Department  of  Health 
and  Human  Services.  Health  Care 
Financing  Administration,  Room  401, 
KHR.  6325  Security  Blvd.,  Baltimom. 
Maryland  21207.  410  966-4474 

RIN:  0938-AU73' 


1586.  MEOtCARE  COVERAGE  OF 
HOME  HEALTH  SERVICES, 
MEDICARE  CONOmOMS  OF 
PARTICtPATIOM  AND  HOME  HEALTH 
AIDE  SUPERVISION  (BPf)-460-F) 

Legal  Authority:  42  USC  I395x(m):  42 
USC  1395xlo):  42  USC  1395x(n:  42 
USC  1395x(n):  42  USC  1395fl[dd) 

CFR  Citation:  42  CFR  409;  42  CFR  413; 
42  CFR  418;  42  CFR  484 

Legal  Deadline:  None 

Abstract:  These  regulations  establish 
home  health  aide  supervision  and  duty 
requirements  appUcable  to  all  home 
health  agencies  and  hospices  that 
provide  home  health  aide  services 
under  the  Medicare  program.  In 
addition,  these  regulations  codify 
longstanding  policies  concerning  the 
limitations  and  exclusions  applicable  to 
home  health  services  covered  under  the 
Medicare  program.  The  rule  also 
clarifies  policies  concerning  exclusions 
for  drugs  and  biological  and  prosthetic 
devices. 

Timetable: 


Action 


Dale  FR  Cite 


NPRM 

NPRM  Comnient 

Period  End 
Final  Action 


09/27/91 
11/26/91 

11/00/94 


56  FR  49154 
56  FR  49154 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  John  Thomas,  Health 
Insurance  Specialist.  Div.  of  Provider 
Ser\'iccs  Coverage  Policy.  Department 
of  Health  and  Human  Ser\ices,  Health 
Care  Financing  Administration,  Room 
401  EHR.  6325  Security  Blvd., 
Bahimore.  Md.  21207.  410  966-4623 

RIN:  0938-AD78 

1587.  APPEALS  FOR  ENROLLEES  OF 
PREPAID  HEALTH  CARE  PLANS 
(OMC-008-F) 

Legal  Authority:  42  USC  1395mm:  42 
USC  13951(a)(1)(A) 

CFR  Citation:  42  CFR  405;  42  CFR  417; 
4-;  CFR  482 

Legal  Deadline:  None 

Abstract:  This  rule  will  amend  or 
establish  regulations  relating  to  appeal 
rights  and  procedures  for  Medicare 
beneficiaries  who  are  enrolled  in  health 
maintenance  organizations  (HMOs), 
competitive  medical  plans  (CMPs).  and 
health  care  prepayment  plans  (HCPPs). 
Specifically,  the  rule  will  extend  to 


HMO  and  CMP  members  the  right  to 
request  review  by  a  PRO  of  early 
hospital  discharges;  impose  a  66-day 
limit  for  HMOs  and  CMPs  to  process 
requests  by  beneficiaries  for 
reconsideration  of  decisions  on  denied 
services  or  claims;  and  require  HCPPs 
to  establish  appeal  procedures  for 
enrollees  who  are  Medicare 
beneficiaries.  These  changes  are  aimed 
at  improving  efficiency  and  at 
providing  beneficiaries  equitable  appeal 
rights,  regardless  of  their  enrollment 
status. 

Timetable: 


Action 


Date  FR  Cne 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/07/92 
12/07/92 

11/00/94 


57  FR  46119 
57  FR  461 19 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Maureen  Miller, 

Program  Analyst,  Office  of  Managed 
Care.  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  4360  Cohen 
Building.  330  Independence  Ave.  SW.. 
Washington.  DC  20201.  202  619-0129 

RIN:  0938-AD79 

1588.  OMNIBUS  NURSING  HOME 
REFORM  REQUIREMENTS  (BPD-488- 
FC) 

Legal  Authority:  42  USC  l395i-3;  42 
USC  1395x;  42  USC  1396r 

CFR  Citation:  42  CFR  418;  42  CFR  440; 
42  CFR  441;  42  CFR  482;  42  CFR  483; 
42  CFR  488 

Legal  DeadUne:  None 

Abstract:  This  rule  will  implement 
several  provisions  of  OBRA  '87  other 
than  those  implemented  through  the 
rules  published  on  February  2,  1989, 
and  September  2&.  1991,  governing 
long  term  care  facility  participation  in 
the  Medicare  and  Medicaid  programs 
effective  October  1,  1990.  and  State 
requirements  for  Federal  financial 
participation.  The  provisons  include 
Federal  standards  fot  evaluating  State 
waivers  of  nursing  facility  nurse 
staffing  requirements,  use  of  physical 
and  chemical  restraints  in  nursing 
facilities,  qualifications  of  nursing 
home  administrators,  notices  of 
Medicaid  rights  to  be  given  to  persons 
admitted  to  nursing  fecilities,  and  other 
technical  changes. 
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HHS— HCFA 


Timetable: 


Action 


Date  FR  Cite 


02/05/92    57  FR  4516 
04/06/92    57  FR  4516 

05/00/95 


NPRM 

NPRM  Comment 

Penod  End 
Final  Rule  With 

Comnr>ent  Period 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State, 
Federal 

Agency  Contact:  Bill  Uliman,  Health 
Insurance  Specialist  Long  Term  Care 
Branch,  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration,  Room  401,  EHR,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  410  966-5667 

RIN:  0938-AD81 

1589.  SURVEY  AND  CERTIFICATION 
OF  SKILLED  NURSING  FACILITIES 
AND  NURSING  FACILITIES  AND 
ENFORCEMENT  PROCEDURES  (HSQ- 
156-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
55  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AD94 

1590.  HMO  ORGANIZATIONAL 
STRUCTURE  AND  SERVICES  (OMC- 
007-F) 

Legal  Authority:  42  USC  300e(a);  42 
USC  300e(b)(l);  42  USC  300e(b)(3)(A); 
42  USC  300e(c) 

CFR  Citation:  42  CFR  417.100;  42  CFR 
417.101;  42  CFR  417.103;  42  CFR 
417.104;  42  CFR  417.107 

Legal  Deadline:  None 

Abstract:  This  regulation  will  provide 
organizations  which  operate  health 
maintenance  organizations  (HMOs)  that 
are  federally  qualified  under  Title  XIII 
of  the  Public  Health  Service  Act  with 
greater  flexibility  in  operating  other 
health  benefit  plans.  It  will  also 
authorize,  with  certain  limitations, 
federally  qualified  HMOs  to  offer  out- 
of-plan  physician  services  and  require 
a  reasonable  deductible  for  those 
services.  Further,  this  regulation  would 
permit  the  HMO  to  use  assets  of  the 
parent  organization  to  meet  fiscal 
soundness  and  insolvency  protection 
requirements. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


07/1 5'93    58  FR  38170 


Action 


Date 


FR  Cite 


09/13/93    58  FR  381 70 
06/00/95 


NPRM  Comment 

Period  End 
Final  Action 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Maureen  Miller, 

Analyst,  Office  of  Managed  Care. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  4360.  Cohen 
Bldg..  330  Independence  Avenue  SW.. 
Washington,  DC  20201,  202  619-0129 

RIN:  0938-AE25 

1591.  "CONFINED  TO  THE  HOME" 
REQUIREMENTS  FOR  HOME  HEALTH 
SERVICES  (BPD-626-F) 

Legal  Authority:  42  USC  l395f(a)(2)(C); 
42  USC  1395n(a)(2)(A) 

CFR  Citation:  42  CFR  409.42 

Legal  Deadline:  None 

Abstract:  This  rule  clarifies  when  a 
home  health  patient  is  considered 
"confined  to  the  home"  in  order  to 
receive  home  health  benefits. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


10/07/91     56  FR  50542 
12/06/91 

00/00/00 


UMI 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  John  Thomas,  Health 
Insurance  Specialist,  Long  Term  Care 
Branch,  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration,  Room  401  EHR,  6325 
Security  Blvd.,  Baltimore,  MD  21207, 
410  966-4623 

RIN:  0938-AE34 

1592.  SURVEY  REQUIREMENTS  AND 
ALTERNATIVE  SANCTIONS  FOR 
HOME  HEALTH  AGENCIES  (HSQ-169- 
F) 

Legal  Authority:  42  USC  l395w-2:  42 
USC  1395bbb 

CFR  Citation:  42  CFR "488;  42  CFR  489; 
42  CFR  498 

Legal  Deadline:  None 

Abstract:  These  rules  will  establish 
periodic,  unannounced  sur\'eys  of 
home  health  agencies  (HHAs)  and  other 
sun-ey  requirements  and  also  will 


Final  Rule  Stage 


specify  a  number  of  sanctions  that 
could  be  used,  when  an  HHA  is  out 
of  compliance  with  Federal 
requirements,  as  an  alternative  or  in 
addition  to  terminating  an  HHA's 
participation  in  the  Medicare  program. 
Timetable: 


Action 


Date 


FR  Cite 


NPRM  08/02/91    56  FR  37054 

NPRM  Comment  10/01/91    56  FR  37054 

Period  End 

Final  Action  03/0095 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local,  Federal 

Agency  Contact:  Pam  Vocke,  Director, 
Division  of  Program  Operations.  Office 
of  Survey  and  Certification,  Department 
of  Health  and  Human  Services.  Health 
Care  Financing  Administration,  Room 
2-D-2  Meadows  East.  6300  Security 
Boulevard,  Baltimore,  MD  21207.  410 
966-7089 

RIN:  0938-AE39 


1593.  HOSPITAL  STANDARD  FOR  HIV 
INFECTIOUS  BLOOD  (BPD-633-F) 

Legal  Authority:  42  USC  I395x(e)(9) 

CFR  Citation:  42  CFR  482 

Legal  Deadline:  None 

Abstract:  This  final  rule  will  require 
hospitals  to  notify  either  each  recipient 
or  each  recipient's  physician  whenever 
potentially  HIV  infectious  blood  has 
been  administered,  and  to  provide  each 
recipient  with  information  to  obtain 
testing  and  counseling.  This  rule 
implements  a  recommendation  of  the 
President's  Commission  on  AIDS. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/30/93 
08/30/93 

00/00/00 


58  FR  34977 
58  FR  34977 


Small  Entitles  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Joanne  Sinsheimer. 

Chief,  Long  Term  Care  Branch,  Div.  of 
Provider  Services  Coverage  Policy, 
Department  of  Health  and  Human 
Senices,  Health  Care  Financing 
Administration,  Room  401  EHR.  632."< 
Security  Blvd,  Bahimore,  MD  21207, 
410  966-4620 

RIN:  0938-AE40 
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1594.  MEDICARE.  MEDtCAID,  AND 
CLIA  PROGRAMS:  REGULATIONS 
IMPLEMENTIHG  THE  CLINICAL 
LABORATORY  IMPROVEMENT 
AMENDMENTS  Of  1988  (CLIA  '88) 
(HSQ-202-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
r,P,  in  Fart  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AE47 

1595.  CONDITIONS  OF  COVERAGE 
FOR  ORGAN  PROCUREMENT 
ORGANIZATIONS  (BPD'646-FC) 

Legal  Aut}K>rity:  42  USC  130.^x 

CFR  Citation:  42  CFR  485:  42  CFR  405; 
42  CFR  482 

Legal  Deadline:  Final.  Statutory, 
November  16.  1991. 

Abstract:  This  final  rule  sets  forth 
rJianges  to  the  conditions  of  coverage 
for  organ  procurement  organizations 
(OPOs).  It  deals  with  the  definition  of 
an  OPO  service  area,  expansion  of  the 
qualifications  for  the  Board  of 
Directors,  OPO  assistance  to  be 
provided  to  hospitals  in  establishing 
and  implementing  protocols  governing 
organ  procurement  activity,  establishing 
criteria  for  allocating  organs,  and  organ 
testing  for  AIDS. 

Timetable: 

Action  Dale  FR  CNi 

NPRM 

NPRM  Comment 

PenodEnd 
Fmal  Rule  With 

Comment  Pefiod 
Effective  Date 
Comment  Perwd  End 
Final  Action 

Small  Entities  Affected:  None 

« 

Government  Levels  Affected:  None 

Agency  Contact:  Cljude  Mcne.  Health 
Insurance  Specialist.  Dopartnient  of 
Health  and  Human  Serviucs,  Health 
Cart!  Financing  Administra'ion.  401. 
FHR.  6325  Securify  Boulevard. 
Baltimore,  Maryland  21207.  410  968- 
5666 

RIN:  ()i)38-AF4a 

1596.  PREADMISSION  SCREENING 
AND  ANNUAL  RESIDENT  REVIEW 
(BPD-661-F) 

Legal  Authority:  42  USC  I395r 

CFR  Citation:  42  CFR  483 


06/'21/91  56  FR  28513 

08/21/91  56  FR  28513 

09  08-94  59  FR  46500 

10/11/94  59  FR  46500 

11. "07 '94  59  FR  46500 
OO'OO/OO 


Legal  Deadline:  NPRM,  Statutory. 
March  19.  1990. 

Abstract:  The  final  nile  with  comment 
period  published  November  30,  1992. 
(57  FR  56450)  implemented  sections 
4211  of  OBRA  '87,  section  6901  of 
OBRA  '89,  and  section  4801  of  OBRA 
'90.  The  provisions  included:  (1)  State 
requirements  for  preadmission 
screening  and  annual  resident  review 
of  individuals  with  mental  illness  or 
mental  retardation  who  are  applicants 
to  or  residents  of  nursing  fiacilities  that 
are  certified  for  Medicaid;  and  (2) 
appeals  systems  for  persons  who  may 
be  transferred  or  discharged  from 
facilities  or  who  wish  to  dispute  a 
determination  made  in  the 
preadmission  screening  and  annual 
review  process.  The  changes  in  this 
rule  included  OBRA  '90  provisions 
defining  "severe  mental  illness"  and 
"specialized  services"  which  will 
reduce  State  review  workloads  and 
clarify  Medicaid  matching  payment  for 
the  States.  Following  analysis  of  the 
public  comments,  we  may  i.ssue  a  final 
rulemaking  document. 

Timetable: 


Action 


Date  FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Rule  With 

Comment  PerKXJ 
Put)lic  Comment 

Period  End 
Final  Actjon 


03/23/90  55  FR  10951 

05/22/90  55  FR  10951 

11/30«2  57  FR  56450 

01'29.'93  57  FR  56450 

00/00/00 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  fan  Earle.  Program 
Analyst.  Medicaid  Bureau.  Department 
of  Health  and  Human  Ser\'ices,  Health 
Care  Financing  Administration,  Room 
401.  EHR.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  410  966- 
0103 

RIN:  ()93a-AE49 

1597.  EXTENDED  MEDICAID 
ELIGIBILITY  FOR  CERTAIN 
INDIVIDUALS  (MB-026-F) 

Legal  Authority:  42  USC  1396r-6;  42 
USC  13U6r(b) 

CFR  Citation:  42  CFR  435;  42  CFR  436; 
42  CFR  440:  42  CFR  447 

Legal  Deadline:  None 

Abstract:  This  regulation  will  revise 
current  nwulations  to  reflect  that 
participants  in  work  supplement 


programs  are  deenied  to  be  AFDC 
recipients  undar  the  State  plan  and 
make  Medicaid  efigibility  mandatory 
for  those  individuals;  to  provide 
extended  Medicaid  benefits  to  certain 
families  when  they  become  ineligible 
for  AFDC  solely  because  of  increased 
earnings  from,  or  hours  of. 
employment;  and  to  revise  certain 
conditions  of  eligibility  that  minor 
parents  and  pregnant  minors  must  niee» 
before  receiving  Medicaid  benefits. 

Timetable: 


Action 


FR  Cite 


12/14/93    58  FR  66312 
02/1194    58  FR  65312 


UMI 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

SmaU  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Federal 

Agency  Contact  Marinos  Svolos. 

Director.  Division  of  Eligibility  Policy. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  323  EHR.  6325 
Security  Boulevard.  Eallimore. 
Maryland  21207,  410  966-4451 

RIN:  0938-AE51 

1598.  RESIDENT  ASSESSMENT  IN 
LONG-TERM  CARE  FACILITIES  (HSO- 
180-F) 

Legal  Autttority:  42  USC  1395i-3:  42 

USC  LlflOr 

CFR  Citation:  42  CFR  483 

Legal  Deadline:  Final.  Statutory-, 
January  1,  1989. 

Abstract:  Sections  1819(b)(3)  and 
1919(b)(3)  of  the  Social  Security  Act. 
as  amended  by  PL  100-203.  require 
skilled  nursing  facilities  in  the 
Medicare  program  and  before  October 
1,  1990.  arf  nursing  facilities  in  the 
Medicaid  program,  to  conduct  a 
comprehensive,  standardized 
assessment  of  each  resident's  capability 
to  perform  daily  life  functions.  The 
assessment  must  also  uoucribe 
significant  impairments  in  the 
resident's  functional  capacity  and  be 
based  on  a  uniform  minimum  data  set 
specified  by  the  Secretary.  Sections 
1819(f)(6)(A)  and  1919  (f)(6)(A)  of  the 
Act  require  the  Secretary  to  specify  a 
minimum  data  set  of  core  elements  and 
common  definitions  fOr  use  by  nursing 
facilities  in  conducting  the  assessments. 
This  nde  would  specify  this  minimum 
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data  set  and  establish  guidelines  for 
using  it. 

Timetable: 


Action 


Date  FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


12/28/92 
02/26/93 

06/00/95 


57  FR  61614 
57  FR  61614 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  State 

Agency  Contact:  Sue  Nonemaker. 

Program  Analyst.  Division  of  Long 
Term  Care.  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration,  2-D-2,  ME,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  410  966-6825 

hiN:  0938-AE61 

1599.  POST-CONTRACT  BENEFICIARY 
PROTECTIONS  AND  OTHER 
PROVISIONS  (OMC-003-F) 

Legal  Authority:  42  USC  1395mm 

CFR  Citation:  42  CFR  417 

Legal  Deadline:  None 

Abstract:  This  rule  will  provide 
Medicare  beneficiaries  with  certain 
coverage  for  pre-existing  conditions 
under  supplemental  insurance  after 
non-renewal  or  termination  of  a 
Medicare  health  maintenance 
organization  (HMO)  or  competitive 
medical  plan  (CMP)  contract;  provide 
a  30-day  open  enrollment  period  for 
individuals  who  would  otherwise  lose 
prepaid  Medicare  coverage  as  a  result 
of  termination,  non-renewal  or 
reduction  in  service  area  of  a  risk 
contract;  accelerate  the  deadline  for  risk 
contracting  HMOs  and  CMPs  to  submit 
adjusted  community  rate  proposals, 
require  all  HMOs  and  CMPs  to  furnish 
a  copy  of  an  executed  enrollment 
application  form  to  Medicare 
applicants,  and  require  HCPPs  to 
comply  with  HMO/CMP  beneficiary 
application  procedures. 

Timetable: 


Action 


Date 


FR  Ctte 


NPRM 

NPRM  Comment 

PenodEnd 
Final  Action 


03/11/94    59  FR  11230 
05A)9/94 


08/00/95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Tracy  Jensen,  Office 
of  Managed  Care,  De(>artment  of  Health 


and  Human  Services,  Health  Care 
Financing  Administration,  Room  4360 
Cohen  Building,  330  Independence 
Ave.  SW.,  Washington,  DC  20201,  202 
619-2158 

RIN:  0938-AE63 


1600.  CONFORMING  PROVISIONS 
FOR  1988  HMO  AMENDMENTS  (OMC- 
004-F) 

Legal  Authority:  42  USC  300e{c);  42 
USC  300e-l(l);  42  USC  300e-9 

CFR  Citation:  42  CFR  417 

Legal  Deadline:  None 

Abstract  This  rule  would  conform 
existing  regulations  to  sections  5(b)  and 
7  of  the  Health  Maintenance 
Organization  (HMO)  Amendments  of 
1988  (PL  100-517).  It  would  prohibit 
employers  horn  financially 
discriminating  against  HMO  enroUees 
in  setting  employee  health  plan 
contributions. 

Timetable: 


Action 


Date  FR  ate 


NPRM 

Public  Comment 

Period  End 
Final  Action 


07/05«1 
09/03/91 

04/00/95 


56  FR  30723 
56  FR  30723 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Marty  Abeln.  Office 
of  Managed  Care.  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  4360, 
Cohen  Building.  330  Independence 
Ave.  SW..  Washington,  DC  20201,  202 
205-9582 

RIN:  0938-AE64 

1601.  EARLY  AND  PERIODIC 
SCREENING,  DIAGNOSTIC.  AND 
TREATMENT  (EPSDT)  SERVICES  (MB- 
28-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
57  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AE72 

1602.  PAYMENT  FOR  NURSING  AND 
ALLIED  HEALTH  SOENCE 
EDUCATION  (BPD-685-F) 

Legal  Authority:  PL  101-239,  Sec  6205; 
PL  101-508,  Sec  4004;  PL  101-508,  Sec 
4159;  42  USC  1395x  note 

CFR  Citation:  42  CFR  413 


Legal  Deadline:  NPRM,  Statutory,  July 

1,  1990. 

Section  6205(b)(2)  of  PL  101-239 

required  that  a  proposed  rule  be 

published  before  July  1.  1990  and  that 

a  final  rule  not  be  effective  liefore 

10/01/90. 

Aljstract  This  rule  will  set  forth  our 
policy  for  the  payment  of  the  costs  of 
approved  nursing  and  allied  health 
science  programs,  an  action  directed  by 
section  6205(b)(2)  of  PL  101-239.  For 
the  most  part,  the  provisions  set  forth 
in  this  rule  restate  or  clarify  our  current 
policies  governing  these  costs,  which 
have  been  previously  set  forth  in  the 
provider  reimbursement  manual  and 
other  documents,  but  have  never  been 
included  in  the  regulations.  In  addition, 
we  are  amending  the  list  of  approved 
programs  and  clarify  payment  rules  for 
certified  registered  nurse  anesthetist 
programs.  This  rule  will  also 
implement  section  4004  of  PL  101-508, 
which  provides  that,  effective  with  cost 
reporting  periods  beginning  on  or  after 
October  1,  1990,  under  certain 
conditions,  costs  incurred  by  a  hospital 
or  educational  institution  related  to  the 
hospital  for  clinical  training  are  treated 
as  pass-through  costs  and  paid  on  the 
basis  of  reasonable  cost  even  though 
the  hospital  does  not  operate  ttie 
education  programs. 

Timetable: 


Action 


Date  FR  Ctta 


NPRM 

NPRM  Comment 

Period  Erxl 
Final  Action 


09/22/92 

11/23/92 

07/00/95 


57  FR  43659 
57  FR  43659 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Nancy  Edwards. 

Chief.  Payment  Limitations  and 
Exclusions  Branch,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  1-H-l 
ELR,  6325  Security  Blvd..  Baltimore, 
Mar>-land  21207,  410  966-4531 

RIN:  0938-AE79 

1603.  UNIFORM  ELECTRONIC  COST 
REPORTING  SYSTEM  FOR 
HOSPITALS  (BPD-689-F) 

Legal  Authority:  42  USC 

1395ww(f)(l)(B) 

CFR  Citation:  42  CFR  413.20;  42  JFR 
413.24;  42  CFR  413.40;  42  CFR  412.52 

Legal  Deadline:  None 
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Abstract:  This  rule  will  implement 
section  1886(n(l)(B)  of  the  Social 
Security  Act.  which  requires  the 
Secretary  to  place  into  effect  a 
standardized  electronic  cost  reporting 
format  and  allows  the  Secretary  to 
waive  the  requirement  where  such 
implementation  would  result  in  a 
financial  hardship  for  a  hospital.  Under 
this  rule,  all  hospitals  are  required  to 
submit  their  cost  reports,  for  hospital 
cost  reporting  periods  beginning  on  or 
after  October  1.  1989.  in  a  uniform 
electronic  format. 


Timetat>le: 


Action 


FRCite 


NPRM  08/19«1  56  FR  41 110 

Comment  Period  End  10/18/91  56  FR  41 1 10 

Final  Rule  Witti  05/25/94  59  FR  26960 

Comment  Period 

Effective  Dale  06/24/94  59  FR  26960 

Comment  Period  End  07/25/94  59  FR  26960 
Fmal  Acton                  00/00/00 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions. 
Organizations 

Government  Levels  Affected:  State. 
Local.  Federal 

Agency  Contact  William  Goellcr. 

Director.  Division  of  Payment  and 
Reporting  Policy.  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration.  Room  l-F-5. 
ELR.  6325  Security  Blvd..  Baltimore. 
MD  21207.  410  966-4513 


RIN:  0938-AE80 


1604.  MEDICARE  COVERAGE  OF 
PRESCRIPTION  DRUGS  USED  M 
IMMUNOSUPPRESSiyE  THERAPY 
(BPD-424-F) 

Legal  Authority:  42  USC  1395x(s)(2KJ) 

CFR  Citation:  42  CFR  410 

Legal  Deadline:  None 

At>stract:  This  final  rule  amends  the  . 
regulations  to  reflect  section  9335(c)  of 
OBRA  '86  and  seciion  4075  of  OBRA 
'87.  These  statutory  provisions  provide 
Medicare  coverage  for  prescription 
drugs  used  in  immunosuppressive 
therapy  furnished  to  an  individual  who 
receives  an  organ  transplant  for  which 
Medicare  payment  is  made  for  a  period 
of  one  year  after  the  transplant 
procedure.  The  final  rule  will  also 
reflect  statutory  revisions  mandated  by 
OBRA  1993. 


Timetat>le: 


Action 


FR  Citi 


NPRM 

NPRM  Comment 

PefiodEnd 
Final  Action 


01/19/88 
03/21/88 

10A)0/94 


53  FR  1383 
53  fR  1383 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Walter  Rutemueller. 

Chief.  Special  Coverage  Issues  Branch. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  401.  EHR,  6325 
Security  Blvd.,  Baltimore,  MD  21207, 
410  966-5395 

RIN:  0938-AE94 

1605.  FIRE  SAFETY  STANDARDS  FOR 
HOSPITALS,  LONG-TERM  CARE 
FACILITIES,  AND  INTERMEDIATE 
CARE  FACILITIES  FOR  THE 
MENTALLY  RETARDED  (BPf>-650-F) 

Lagal  Authority:  42  USC  I395x;  42 

use  1396d 

CFR  Citation:  42  CFR  482.41(bKl):  42 
CFR  483.70(a):  42  CFR 
483.470(j)(2)(i)(C) 

Lagal  Deadline:  None 

Abstract  This  rule  amends  the  fire 
safety  standards  for  hospitals,  long  term 
care  facilities,  and  intermediate  care 
facilities  for  the  mentally  retarded  and 
affects  only  those  facilities.  It  deletes 
references  to  the  1967  and  1973 
editions  of  the  Life  Safety  Code  of  the 
National  Fire  Protection  Association 
and  requires  compliance  with  either  ttie 
1961  or  1985  editions  depending  on  the 
date  when  the  facility  was  first  certified 
to  participate  in  Medicare  or  Medicaid. 
This  rule  creates  a  uniform  policy  for 
all  types  of  focilities  that  participate  in 
the  Medicare  and  Medicaid  programs. 
The  rescission  of  the  1967  and  1973 
editions  of  the  Life  Safety  Code  is 
intended  to  ensure  that  Medicare  and 
Medicaid  beneficiaries  and  recipients 
have  the  benefit  of  the  most  current  fire 
protection  standards. 

Timetable: 


Action 


FR  CHe 


08A)1/90    5SFR31t96 
10^1/90   S5FR31196 


NPRM 

NPRM  Comment 

Period  Ervt 
Fmal  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 


Final  Rule  Stage 


Agency  Contact  Joanne  Sinsheimer. 

Chief,  Long  Term  Care  Branch,  Div.  of 
Provider  Services  Coverage  Policy. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  401.  EHR,  6325 
Security  Blvd.,  Baltimore,  MD  21207, 
410  966-4620 

RIN:  0938-AE97 

1606.  COVERAGE  OF  SCREENING 
PAP  SMEARS  (BPO-705-F) 

Legal  Authority:  42  USC  I395x(s)(i4): 
42  USC  1395x(nn) 

CFR  Citation:  42  CFR  410.10;  42  CFR 
411.15;  42  CFR  410.56 

Legal  Deadline:  None 

Al>stract  This  rule  will  establish 
regulations  under  section  6115  of 
OBRA  '89  to  govern  Medicare  Part  B 
coverage  of  screening  paj^mears  and 
related  medically  necessary  ^rvices 
(including  a  physician's  interpretation 
of  the  test  results)  provided  to  a  woman 
for  the  early  detection  of  cervical 

cancer. 
Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

F*enodEnd 
Final  Action 


11/26/93 
01/24/94 

07/00«5 


58  FR  62312 
58  FR  62312 


Small  Entities  Affected:  Businesses, 

Organizations 

Government  Levels  Affected:  None 

Agency  Contact  William  Larson. 

Program  Analyst.  Medical  Services 
Branch.  Department  of  Health  and 
Human  Services.  Health  Care  Financing 
Administration.  Room  401.  EHR,  6325 
Security  Blvd..  Baltimore.  MD  21207. 
410  966-4639 

RIN:  0938-AE98 

1607.  MEDICARE  COVERAGE  OF 
CLINICAL  PSYCHOLOGIST,  OTHER 
PSYCHOLOGIST,  AND  CUNICAL 
SOCIAL  WORKER  SERVICES- 
MEDICARE  (BPD-706-F) 

Legal  Authority:  42  USC  13951(c);  42 
USC  1395x(hh)(2):  42  USC  1395x(ii) 

CFR  Citation:  42  CFR  410;  42  CFR  417; 
42  CFR  424 

Legal  Deadline:  None 

At>stract  This  rule  will  address 
provisions  of  section  6113  of  OBRA  '89 
and  section  4157  of  OBRA  '90.  Section 
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6113  of  OBRA  '89  provides  coverage 
for  the  services  of  clinical  psychologists 
(CPs)  and  clinical  social  workers.  It 
requires  CPs  to  agree  to  consult  with 
the  patient's  primary  care  or  attending 
physician.  Also,  it  eliminates  the  dollar 
limitation  that  previously  applied  to 
mental  health  services  although  the 
62.5  percent  limitation  still  applies. 
OBRA  '89  also  provides  coverage  for 
clinical  social  worker  services,  but 
places  two  limitations  on  separate 
payment,  which  apply  to  services 
provided  to  inpatients  of  hospitals  and 
skilled  nursing  facilities  that  are 
Medicare  participating.  Section  4157  of 
OBI^  '90  unbundled  CP  services  from 
the  definition  of  "inpatient  hospital 
services." 

Timetable: 


Action 


Date  FR  Cite 


12/29/93    58  FR  68829 
02/28/94    58  FR  68829 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  08/00/95 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Regina  Walker, 

Program  Analyst,  Office  of  Coverage  & 
Eligibility  Policy,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  401, 
EHR,  6325  Security  Blvd.,  Baltimore, 
MD  21207,  410  966-6735 

RIN:  0938-AE99 

1608.  ALLOWING  CERTIFICATIONS 
AND  RECERTIFICATIONS  BY  NURSE 
PRACTITIONERS  AND  CLINICAL 
NURSE  SPECIALISTS  FOR  CERTAIN 
SERVICES  (BPD-709-F) 

Legal  Authority:  42  USC  1395f(a) 

CFR  Citation:  42  CFR  424 

Legal  Deadline:  None 

Abstract:  This  final  regulation 
implements  section  6028  of  OBRA  '89. 
It  allows  nurse  practitioners  and 
clinical  nurse  specialists  working  in 
collaboration  with  a  physician  to  certify 
and  recertify  that  extended  care 
services  are  needed  or  continue  to  be 
needed. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


06/28/91    56  FR  29609 
08/27/91    56  FR  29609 


UMI 


12/00/94 
Small  Entities  Affected:  None 


Government  Levels  Affected:  None 

Agency  Contact  Joanne  Sinsheimer, 

Chief,  Long  Term  Care  Branch,  Div.  of 
Provider  Services  Coverage  Policy, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  401  EHR,»6325 
Security  Blvd.,  Baltimore.  MD  21207. 
410  966-4620 

RIN:  0938-AFOl 


1609.  CHANGES  TO  THE  LONG-TERM 
CARE  FACILITY  SURVEY  PROCESS 
(HSQ-175-FC) 

Legal  Authority:  PL  101-239.  Sec 
6901(a);  42  USC  1395i-3;  42  USC 
1395aa(d);  42  USC  1396r 

CFR  Citation:  42  CFR  442;  42  CFR  488 

Legal  Deadline:  None 

Abstract  This  final  rule  with  comment 
period  amends  the  Medicare  and 
Medicaid  regulations  by  removing 
obsolete  long-term  care  survey  forms, 
guidelines,  and  procediures  used  by 
State  agencies  when  they  evaluate  a 
Medicare  skilled  nursing  facility  or  a 
Medicaid  nursing  facility  for 
compliance  with  Federal  certification 
requirements.  Effective  October  1,  1990, 
the  application  of  new  Federal 
participation  requirements  for  these 
facilities  with  an  increased  focus  on 
actual  or  potential  resident  outcomes 
has  made  the  survey  forms  and  process 
in  existing  regulations  outdated. 
Retention  of  the  outdated  items  could 
cause  confusion  in  connection  with 
directions  State  survey  agencies  must 
follow  in  determining  facility 
compliance. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Rule  With  00/00/00 

Comment  Period 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local,  Federal 

Additional  Information: 

TIMETABLE:  Pending  court  ruling. 

Agency  Contact  Pam  Vocke,  Director, 
Division  of  Program  Operations. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  2-D-2.  ME.  6325 
Security  Blvd.,  Bahimore,  MD  21207, 
410  966-7089 

RIN:  0938-AF02 


1610.  CASE  MANAGEMENT  (MB-Z7-F) 

Legal  Authority:  42  USC  I396d;  42 
USC  1396n 

CFR  Citation:  42  CFR  431.51(c);  42 
CFR  440.169;  42  CFR  440.250;  42  CFR 
441.10;  42  CFR  441.18;  42  CFR  447.327; 
42  CFR  431.54 

Legal  Deadline:  None 

Abstract  This  rule  will  place  into  our 
regulations  provisions  of  COBRA  '85, 
OBRA  '86.  TEFRA  '86,  TMRA  '88  and 
OBRA  '87  dealing  with  case 
management  services.  These  regulations 
would  provide  for  optimal  Medicaid 
coverage  of  case  management  ser\'ices 
furnished  to  specific  groups  in  specific 
geographic  areas  or  political 
subdivisions  within  a  State. 

Timetable: 


Action 


Date  FR  Ols 


10/15/93    58  FR  53481 
12/14/93 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  06/0(V95 

Small  Entities  Affected:  Businesses, 
Governmental  Jurisdictions 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Robert  Wardwell. 

Director,  Division  of  Coverage  Policy, 
Department  of  Health  and  Human 
Ser\  ices.  Health  Care  Financing 
Administration,  Room  400,  EHR,  6325 
Security  Blvd.,  Baltimore,  MD  21207. 
410  966-5659 

RIN:  0938-AF07 

1611.  MEDICAID  THIRD  PARTY 
LIABiLiTY:  COST  EFFECTIVENESS 
WAIVtRS  (MB-39-F) 

Legal  Authority:  42  USC  1396a(a)(2S] 

CFR  Citation:  42  CFR  433.138;  42  CFR 

433.1  "9 

Legal  Deadline:  None 

Abstract  This  rule  will  provide  States 
with  the  opportunity  to  request  waivers 
of  certain  third  party  liability 
requirements  if  the  State  has  more  cost 
effective  methods  than  those  required 
to  be  used  under  current  regulations. 
These  requirements  relate  to  methods 
and  procedures  for  determining  liability 
of  third  parties  to  pay  for  services 
furnished  under  Medicaid  and  for 
paying  claims.  The  waivers  will  apply 
to  administratively  imposed 
requirements,  not  statutory 
requirements. 
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Tlm«tabi«: 


Action 


Dale         Fit  Cit* 


02/02/94    59  FR  4880 
04/03m    59  FR  4880 


NPRM 

NPRM  Comment 

Penod  End 
Final  Action  00/OOAX) 

Small  Entltias  Affected:  None 

Qovemment  Levels  Affected:  State 

Agency  Contact  Richard  Friedman. 
Director.  Division  of  Payment  Systems. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  273.  EHR,  6325 
Security  Blvd..  Baltimore.  MD  21207, 
410  966-3292 

RIN:  0938-AFll 

1612.  REQUIRED  COVERAGE  OF 
NURSE  PRACTITIONER  SERVICES— 
MEDICAID  (MB-41-F) 

Legal  Authority:  42  USC  1396d(a)(21) 

CFR  Citation:  42  CFR  440 

Legal  Deadline:  None 

Abstract  This  regulation  will  require 
direct  payment  to  certified  pediatric 
and  family  nurse  practitioners  to  the 
extent  that  these  providers  are 
authorized  to  practice  under  State  laws. 
It  would  implement  section  6405  of 
OBRA  "89  (PL  101-239)  which  became 
effective  July  1.  1990. 

Timetabia: 


Action 


FR  CNa 


NPRM 

12/23/91    56  FR  66302 

NPRM  Comment 

02/22/92    56  FR  66382 

Period  End 

Final  Action 

01/00/96 

Small  Entitles  Affactad:  None 
Government  Levels  Affected:  None 

Agency  Contact  Robert  Wardwell. 

Director,  Division  of  Coverage  Policy. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  400,  EHR.  6325 
Security  Blvd.,  Baltimore.  MD  21207. 
410  966-5659 

RIN:  0938-AF12 


1613.  PAYMENT  FOR  FEDERALLY 
QUALIFIED  HEALTH  CENTER  (FQHC) 
SERVICES  (BPD-728-F) 

Legal  Authority:  42  USC  l395x(s)(2)(E); 
42  USC  1395x(aa)(3):  42  USC 
1395x(aa)(4):  42  USC  1395k(a}(2)(D)(ii); 
42  USC  13951(b)(5) 

CFR  Citation:  42  CFR  405;  42  CFR  491 


Legal  Deadline:  None 

Abstract  This  final  rule  will  respond 
to  comments  received  as  a  result  of  our 
publication  of  a  final  rule  with 
comment  period  (57  FR  24961)  which 
established  a  new  category  of  facility 
known  as  an  FQHC,  the  services  of 
which  are  covered  under  the  Medicare 
program.  Those  regulations  also 
established  requirements  for  coverage 
and  payment  of  FQHC  services  under 
Medicare.  They  implemented  section 
4704  of  PL  101-508.  This  final  rule  will 
clarify  or  change  policy,  as  appropriate, 
based  on  our  evaluation  of  public 
comments. 

Tlmatabla: 


Action 


Date  FR  Cite 


Effective  Date 
Filial  Rule  with 

Comment  Period 
Public  Comment 

Penod  End 
Final  Action 


06/12/92  57  FR  24961 

06/12/92  57  FR  24961 

08/11/92  57  FR  24961 

12/00/94 


Small  Entitles  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Jackie  Sheridan. 
Chief,  Health  Organizations  Branch, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  441,  EHR.  6325 
Security  Blvd..  Baltimore.  MD  21207, 
410  966-4635 

RIN:  0938-AF14 

1614.  OBRA  '00  AND 
MISCELLANEOUS  MANAGED  CARE 
TECHNICAL  AMENDMENTS  (OMC-018- 
FC) 

Legal  Authority:  42  USC  I396b(m):  42 
USC  1396a(e)(2)(A) 

CFR  Citation:  42  CFR  434.21  to  44;  42 
CFR  447.361:  42  CFR  447.362 
Legal  Deadline:  None 

Al>stract:  This  rule  will  require  certain 
health  insuring  organizations  to  be 
subject  to  the  regulations  governing 
prepaid  health  plans.  This  rule  will 
also  allow  State-only  funds  to  be  paid 
to  Medicaid  contracting  entities.  These 
funds  will  not  be  considered  when 
computing  the  rate  at  which  Federal 
financial  participation  is  made.  Further, 
this  rule  will  incorporate  several 
technical  amendments  from  section 
4732  of  OBRA  90. 

Timetabia: 


Action 


rR  ate 


Action 


FR  Ota 


NPRM  Comment 

Period  End 
Fmai  Action 


07/08/94    59  FR  23820 
OO/OOAX) 


Small  Entities  Affected:  Businesses. 
Organizations 

Qovemment  Levels  Affected:  State, 
Local 

Agency  Contact  Jane  McClard.  Office 
of  Managed  Care.  Department  of  Health 
and  Human  Services.  Health  Care 
Financing  Administration,  Room  233. 
ELR.  6325  Security  Blvd..  Baltimore, 
MD  21207,  410  966-5321 

RIN:  0938-AF15 

1615.  CRITERIA  FOR  THE 
DETERIMNATION  OF  REASONABLE 
COSTS  FOR  MEDICARE 
—CONTRACTING  PREPAID  HEALTH 
PLANS  (OMC-OOe-F) 

Legal  Authority:  42  USC  1395mmth): 
42  USC  1395x(v)(l)(A) 

CFR  Citation:  42  CFR  417.532(a)(3);  42 
CFR  417.802;  42  CFR  417.800(c) 

Legal  Deadline:  None 

AtMtract  This  rule  will  remove  the 
absolute  payment  limit  that  is  to  be 
applied  to  Prepaid  Health 
Organizations  with  cost  contracts  under 
section  1876  of  the  Social  Security  Act. 
This  regulation  will  also  set  forth  the 
revised  criteria  that  HCF^  will  use  in 
determining  claimed  costs  that  are 
reasonable  and  therefore  reimbursable 
for  prepaid  health  organizations  with 
cost  contracts  under  section  1876  and 
•agreements  under  section  1833. 

Timetable: 


Action 


Date 


FR  Ota 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


02/22/94 
04/25/94 

00/00/00 


59  FR  8435 
59  FR  8435 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  A.  G.  D'Alberto, 

Ofiice  of  Managed  Care,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  l-G-2 
Oak  Meadows,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
410  966-7610 


NPRM 


05«)9«4   59  FR  23820     RIN:  0938-A?16 


HHS— HCFA 


Final  Rule  Stage 


1616.  PHYSICIAN  OWNERSHIP  OF 
AND  REFERRALS  TO  HEALTH  CARE 
FACILITIES  THAT  FURNISH  CLINICAL 
LABORATORY  SERVICES  AND 
FINANCIAL  RELATIONSHIP 
REPORTING  REQUIREMENTS  (BPD- 
674-FC) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
58  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AF40 

1617.  MEDICAID  PAYMENT  FOR 
COVERED  OUTPATIENT  DRUGS 
UNDER  REBATE  AGREEMENTS  (MB- 
046-IFC) 

Legal  Authority:  42  USC  I396a(a);  42 
USC  1396b(i);  42  USC  1396r-8;  42  USC 
1396b(a) 

CFR  Citation:  42  CFR  447 

Legal  Deadline:  None 

Abstract:  This  rule  will  incorporate 
section  4401  of  OBRA  '90  which 
concern  reimbursement  for  prescribed 
drugs.  Section  4401  amended  title  XIX 
of  the  Social  Security  Act  to  add 
specific  requirements  for  payment  for 
covered  outpatient  drugs.  In  general, 
the  requirements  concern:  denial  of 
Federal  financial  participation  unless 
rebate  agreements  and  drug  use  review 
are  in  effect;  prohibiting  some  State 
plan  drug  access  limitations  for  drugs 
covered  under  a  rebate  agreement;  and 
the  content  of  the  rebate  agreements. 
The  drug  rebate  agreement  was 
previously  published  in  the  Federal 
Register  on  February  21,  1991  (56  FR 
7049).  This  rule  will  also  refiect 
statutory  revisions  mandated  by  the 
Veteran's  Health  Care  Act  of  1992  and 
OBRA  '93. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rule        12/00/94 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact:  Larry  Reed,  Chief, 
Medicaid  Noninstitutional  Payment 
Policy  Branch,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  273 
EHR,  6325  Security  Boulevard, 
Baltimore.  Maryland  21207,  410  966- 
0830 

RIN:  0938-AF42 


1618.  MEDICARE  AND  MEDICAID 
PROGRAMS;  ADVANCE  DIRECTIVES 
(BPD-718-F) 

Legal  Authority:  42  USC  I395cc 

CFR  Citation:  42  CFR  417.436;  42  CFR 
417.801;  42  CFR  431.20;  42  CFR 
431.107;  42  CFR  434.28;  42  CFR  483.10; 
42  CFR  484.10:  42  CFR  489.10:  42  CFR 
489.100;  42  CFR  489.104;  42  CFR  498.3; 
42  CFR  417.472;  42  CFR  489.102 

Legal  Deadline:  None 

Abstract:  The  final  rules  will  make 
minor  changes  in  the  interim  rule, 
which  implemented  statutory 
provisions  effective  in  December,  1991. 
They  will  amend  the  Medicare  and 
Medicaid  regulations  governing 
provider  agreements  and  contracts  to 
establish  requirements  for  States, 
hospitals,  nursing  facilities,  skilled 
nursing  facilities,  providers  of  home 
health  care  or  personal  care  services, 
hospice  programs  and  prepaid  health 
plans  concerning  advance  directives. 
An  advance  directive  is  a  written 
instruction,  such  as  a  living  will  or 
durable  power  of  attorney  for  health 
care,  recognized  under  State  law, 
relating  to  the  provision  of  health  care 
when  an  individual's  condition  makes 
him  or  her  unable  to  express  his  or 
her  wishes.  The  intent  of  these 
provisions  is  to  enhance  an  individual's 
control  over  medical  treatment 
decisions.  These  rules  implement 
sections  4206  and  4751  of  OBRA  '90. 

Timetable: 


Action 


Date  FR  Cite 


Interim  Final  Rule 
With  Comment 
Period 

Putjlic  Comment 
Period  End 

Final  Action 


03/06/92    57  FR  8194 

05/05/92    57  FR  8194 
04/00/95 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Jacqueline  Sheridan, 

Chief,  Health  Organizations  Branch, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  401,  EHR,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207,  410  966-4635 

RIN:  0938-AF50 


1619.  PARTIAL  HOSPITALIZATION 
SERVICES  IN  COMMUNITY  MENTAL 
HEALTH  CENTERS  (BPD-736-F) 

Legal  Authority:  42  USC  l395k(a)(2)(J); 
42  USC  1395x(ff)(3);  42  USC 
1395cc(e)(2) 

CFR  Citation:  42  CFR  400;  42  CFR  410; 
42  CFR  413;  42  CFR  489;  42  CFR  498 

Legal  Deadline:  None 

Abstract:  In  accordance  with  section 
4162  of  OBRA  '90,  this  interim  final 
rule  sets  forth  the  coverage  criteria  and 
payment  methodology  for  partial 
hospitalization  services  furnished  in 
community  mental  health  centers.  It 
also  specifies  the  requirements  a 
community  mental  health  center  must 
meet  in  order  to  enter  into  a  Medicare 
provider  agreement  to  furmsh  partial 
hospitalization  services. 

Timetable: 


Action 


Data  FR  Cite 


02/11/94    59  FR  6570 
03/13/94    59  FR  6570 


UMI 


Interim  Final  Rule 
Interim  Final  Rule 

Effective 
Comment  Period  End  04/12/94    59  FR  6570 
Final  Action  08/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Jackie  Sheridan, 

Chief,  Health  Organizations  Branch, 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  401,  EHR,  6325 
Security  Boiilevard,  Baltimore. 
Maryland  21207,  410  966-4635 

RIN:  0938-AF53 

1620.  REQUIREMENTS  FOR 
ENROLLMENT  OF  MEDICAID 
RECIPIENTS  UNDER  COST 
EFFECTIVE  EMPLOYER  BASED 
GROUP  HEALTH  PLANS  (MB-047-F) 

Legal  Authority:  42  USC  I396a(a)(i0); 
42  USC  1396a(u)(l);  42  USC  1396d(a); 
42  USC  1396a(a)(25);  42  USC  1396a(e); 
42  USC  1396e 

CFR  Citation:  42  CFR  435.2;  42  CFR 
435.3;  42  CFR  435.10;  42  CFR  435.186; 
42  CFR  435.188 

Legal  Deadline:  None 

Abstract  This  rule  will  amend  our 
regulations  to  provide  for  continuation 
of  payment  of  health  insurance 
premiums  for  individuals  who  are 
entitled  to  elect  COBRA  continuation 
coverage  under  a  group  health  plan 
provided  by  an  employer  with  75  or 
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HHS— HCFA 


more  employees;  require  Medicaid 
recipients  to  apply  for  enrollment  in 
employer-based  cost  effective  group 
health  plans  as  a  condition  of  Medicaid 
eligibility;  require  State  agencies  to  pay 
for  premiums,  deductibles, 
coinsurances  and  other  cost  sharing 
obligations  under  employer-based  cost 
effective  group  health  plans,  and  define 
"COBRA  continuation  coverage"  and 
"COBRA  beneficiaries." 

Tlm«tabl«: 


Acdon 


DM*  FR  cm 


06/20/94    SO  FR  31569 
08/19/94    59  FR  31569 


NPRM 

NPRM  Comment 

PefkxlEnd 
Final  Action  00/00/00 

Small  Entities  Affected:  Businesses. 
Organizations 

Qovemment  Levels  Affected:  State. 
Federal 

Agency  Contact  Marines  Svolos. 
Director.  Division  of  Eligibility  Policy. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  323  EHR.  6325 
Security  Boulevard.  Bahimore. 
Maryland  21207.  410  966-4451 
RIN:  0938-AF64 

1621.  REFERRAL  TO  CHILD  SUPf>ORT 
ENFORCEMENT  AGENaES  OF 
MEDICAiO  FAMIUE8  WITH  AN 
ABSENT  PARENT  (MB-051-F) 

Legal  Authority:  42  USC  1396k 

CFR  Citation:  42  CFR  433.160 

Legal  Deadline:  None 

Atwtract:  This  rule  will  require  State 
Medic:aid  agencies  to  refer  Medicaid 
families  with  an  absent  parent  to  child 
support  enforcemunt  (CSE)  agencies. 
Section  9142  of  OBRA  '87  required  CSE 
agencies  to  provide  all  CSE  ser\'ices  to 
such  Medicaid  families  who  have 
assigned  to  the  State  their  rights  to 
medical  support.  The  purpose  of  these 
rules  is  to  require  States  to  make  this 
referral  to  State  CSE  agencies  to  ensure 
that  those  recipients  requiring  CSE 
s«r\'ic»s  receive  them. 

Timetable: 


Action 


Date 


FROie 


09/2Z'93    58  FR  49272 
11/22/^    58  FR  49272 


NPRM 

NPRM  Comment 

Period  End 
Final  Actioo  06/00/95 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  None 


Additional  Information:  MB-041-F  will 
incorporate  response  to  public 
comments  made  on  0938- AF65,  MB- 
048-F. 

Agency  Contact:  Marines  Svolos. 

Director.  Division  of  Eligibility  Policy, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  323  EHR.  6325 
Security  Boulevard.  Baltimore,  MD 
21207.  410  066-4451 

RIN:  0938-AF68 

1622.  MEOICAIO:  OUTSTATIONEO 
INTAKE  LOCATIONS  FOR  CERTAIN 
LOW-INCOME  PREGNANT  WOMEN, 
INFANTS  AND  CHILDREN  (MB-052- 
IFC) 

Legal  Autfiortty:  42  USC  1396a(a)(55) 

CFR  Citation:  42  CFR  435.901;  42  CFR 
435.902:  42  CFR  435.903;  42  CFR 
435.904;  42  CFR  435.907 

Legal  Deadline:  None 

Abstract:  This  rule  implements  a 
statutory  requirement  that  State 
Medicaid  agencies  must  provide  for 
receipt  and  initial  processing  of 
Medicaid  applications  filed  by  certain 
low-income  pregnant  women,  infants, 
and  children  at  locations  which  are 
other  than  those  used  for  receipt  and 
processing  of  Aid  to  Families  with 
Dependent  Children  (AFDC) 
applications.  The  statutory  requirement 
also  provides  that  the  application  form 
for  these  individuals  must  not  be  the 
AFDC  application  form. 

The  rule  is  based  on  section  1902(aK55) 
of  the  Social  Security  Act  as  added  by 
section  4602  of  OBRA  '90.  PL  101-508. 
Timetable: 


Action 


Date 


Fft  cue 


08/23/94    59  FR  48805 


Interim  Fmal  Rule 

Witt)  Comment 

Period 
Comment  Period  End  1 1/22/94    59  FR  48806 
Effective  Date  1 1  /24/94    59  FR  48805 

Final  Action  00/00/00 

Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  State. 
Local 

Agency  Contact:  Marines  Svoies, 

Director.  Division  of  Eligibility  Policy. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  323  EHR.  6325 
Security  Boulevard.  Baltimore. 
Mar}land  21207.  410  966-4491 
RIN:  0038-AF69 


Final  Rule  Stage 


1623.  OPTIONAL  SPENDDOWN  (MB- 
055-IFC) 

Legal  Authority:  42  USC  I396b(0(2);  42 
USC  1396a(aKl7) 

CFR  Citation:  42  CFR  435;  42  CFR  436 

Legal  Deadline:  None 

Al>stract  This  rule  would  allow  States 
to  choose  the  option  of  a  variation  of 
the  spenddown  for  medically  needy 
individuals.  Under  the  regular 
spenddown  program  a  medically  needy 
individual  becomes  eligible  for 
Medicaid  by  spending  down  income  in 
^excess  of  the  medically  needy  income 
standard  until  the  standard  is  reached. 
Under  the  optional  program,  an 
applicant  could  choose  to  pay  an 
amount  equal  to  their  excess  income 
to  the  State  instead  of  becoming  eligible 
only  after  incurring  expenses.  This 
option  was  provided  by  section  4723 
of  OBRA  '90. 

Timetable: 


Action 


FR  ate 


Interim  Final  Ruto        00/00/00 
With  Comment 
Period 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Ad<fltional  Information:  TIMETABLE: 
Pending  consultation  with  outside 
organizations. 

Agency  Contact:  Marines  Svolos, 

Director.  Division  of  Eligibility  Policy, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration.  Room  323  EHR.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207,  410  966-4451 
RIN:  0938-AF72 

1624.  MEDICARE  AND  MEDICAIO 
PROGRAMS:  REQUIREMENTS  FOR 
PHYSiaAN  INCENTIVE  PLANS  IN 
PREPAID  HEALTH  CARE 
ORGANIZATIONS  (OMC-010-F) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
59  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AF74 

1625.  NATIONAL  COVERAGE 
DEaSIONS:  RULES  FOR  RISK 
CONTRACTING  HMOS  AND  CMPS 
(OMC-019-F) 

Legal  Auttwrity:  42  USC  I395mm(c)(2) 
CFR  Citation:  42  CFR  417 


HHS— HCFA 


Legal  Deadline:  None 
Abstract:  Under  this  rule.  Health 
Maintenance  Organizations  (HMOs)  and 
Competitive  Medical  Plans  (CMPs)  that 
have  entered  into  risk  contracts  with 
HCFA  will  be  protected  against  large 
unanticipated  cost  increases  that  will 
result  from  having  to  furnish  a  new  or 
increased  Medicare  benefit  established 
by  a  national  coverage  decision.  When 
the  Secretary  estimates  that  the  new  or 
increased  benefit  will  result  in  a 
significant  change  in  the  HMO's  or 
CMP's  costs,  the  organization  will  not 
be  required  to  furnish  the  service  to 
its  Medicare  enrollees  until  the  cost  has 
been  taken  into  account  in  determining 
the  monthly  per  capita  amounts  that 
HCFA  pays  the  HMO  or  CMP.  This  rule 
would  implement  section  4204(c)  of 
OBRA  '90. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 

Public  Comment 

Period  End 
Final  Action 


02/22/94 
04/25/94 

00/00/00 


59  FR  8429 
59  FR  8429 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Tracy  Jensen,  Office 
of  Managed  Care.  Department  of  Health 
and  Human  Services.  Health  Care 
Financing  Administration,  Room  4360. 
Cohen  Building,  330  Independence 
Avenue  SW.,  Washington,  DC  20201, 
202  619-2158 

RIN:  0938-AF76 

1626.  PART  B  ADVANCE  PAYMENTS 
TO  PHYSICIANS/SUPPLIERS  OR 
OTHER  ENTITIES  FURNISHING  ITEMS 
OR  SERVICES  UNDER  MEDICARE 
PART  B  (BPO-105-F) 

Legal  Authority:  42  USC  I395u(c) 
CFR  Citation:  42  CFR  421.212 
Legal  Deadline:  None 
Abstract:  This  rule  would  amend 
Medicare  regulations  to  provide 
advance  payment  to  physicians, 
suppliers,  or  entities  that  furnish  items 
or  services  under  Medicare  Part  B. 
These  payments  could  be  made  only 
when  claims  processing  is  so  delayed 
that  interest  payments  alone  are 
insufficient  to  adequately  compensate 
the  provider,  in  light  of  cash  flow 
needs.  This  change  is  intended  to  result 
in  more  efficient  and  economical 
administration  of  the  Medicare 
program. 


Final  Rule  Stage 


Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Period  End 
Final  Action 


07/18/94 
09/16/94 

00/00/00 


59  FR  36415 
59  FR  36415 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  Samuel  Guida. 

Director,  Division  of  Account 
Management  &  Collection,  Department 
of  Health  and  Human  Services,  Health 
Care  Financing  Administration,  Room 
l-E-6.  ME  Building.  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
410  966-7495 

RIN:  0938-AF85 


1627.  APPLICATION  OF  INTEREST 
CHARGES  TO  MEDICARE 
SECONDARY  PAYER  RECOVERIES 
(BPO-108-GN) 

Legal  Authority:  31  USC  3711;  31  USC 

3717 

CFR  Citation:  42  CFR  401.601;  42  CFR 
405.376:  45  CFR  30.16;  45  CFR  30.13 

Legal  Deadline:  None 

Abstract:  This  notice  announces  that 
HCFA  is  proceeding  under  its  authority 
to  charge  interest  on  secondary  payer 
payments  overdue  to  HCFA.  Experience 
has  shown  that  parties  owing  monies 
to  HCFA  are  not  motivated  to  make 
timely  payments  and  require  followup 
efforts  to  collect  the  payments.  The 
existing  regulation  at  42  CFR  401.607, 
which  authorizes  claims  collection 
(including  interest),  and  other 
authorities  are  being  invoked  to 
stimulate  prompt  payment. 

Timetable: 


Action 


Date 


FR  Cite 


Notice 


04/00/95 


Small  Entities  Affected:  Businesses, 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact:  John  Albert,  Program 
Analyst,  Div.  of  Entitlement  &  Benefit 
Coordination.  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  3-E-5 
ME  Building,  6325  Security  Boulevard, 
Bahimore.  Maryland  21207.  410  966- 
7457 

RIN:  0938-AF87 


1628.  RETROACTIVE  ENROLLMENT 
(OMC-015-F) 

Legal  Authority:  42  USC  1395mm 

CFR  Citation:  42  CFR  417 

Legal  Deadline:  None 

Abstract:  This  regulation  will  allow 
retroactive  enrollment  of  up  to  90  days 
for  individuals  enrolling  with  an 
eligible  organization  (which  has  a  risk- 
sharing  contract  under  section  1876  of 
the  Social  Security  Act)  under  a  health 
benefit  plan  operated,  sponsored,  or 
contributed  to,  by  the  individual's 
employer  or  former  employer  (or  the 
employer  or  former  employer  of  the 
individual's  spouse).  The  regulation 
implements  section  4204(e)  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990,  PL  101-508.  In  addition,  the  rule 
will  permit  the  .Secretary  to  authorize 
retroactive  disenrollment  in  specific 
cases 

Timetable: 


Action 


Date 


NPRM 

Put)(tc  Comment 

Period  End 
Final  Action 


12/27/93 
02/25/94 

07/00/95 


FR  Cite 

58  FR  68366 
58  FR  68366 


UMI 


Small  Entitles  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Tracy  [ensen.  Office 
of  Managed  Care,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  4360, 
Cohen  Building.  330  Independence 
Avenue  SW..  Washington,  DC  20201, 
202  619-2158 

RIN:  0938-AF98 

1629.  PAYMENT  FOR  PREADMISSION 
SERVICES  (BPD-731-F) 

Legal  Authority:  42  USC  I395ww(a)(4) 

CFR  Citation:  42  CFR  412.2(c):  42  CFR 

413.40 

Legal  Deadline:  None 

Abstract:  This  rule  implements  section 
4003  of  OBRA  '90,  enUtled  "Expansion 
of  DRG  Payment  Window,"  which 
amended  the  statutory  definition  of 
"inpatient  operating  cost"  to  include 
certain  preadmission  services.  Included 
are  services  (other  than  ambulance 
services)  by  a  hospital  (or  by  an  enti 
wholly  owned  or  operated  by  the 
hospital)  to  the  patient  during  the  three 
days  immediately  preceding  the  date  of 
the  patient's  admission  if  the  ser\'icos 
are  diagnostic  semces  (including 
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ciiinical  diagnostic  laboratory  tests),  or 
are  other  services  related  to  the 
admission  (as  defined  by  the  Secretary). 

Timetabl*: 


Action 


Data  FR  Ota 


Effectiva  Data 
Interim  Final  Rule 

With  Comment 

Perod 
Public  Comment 

Period  Erxl 
Final  Action 


01/12/94    59  FR  1664 
01/12/94    59  FR  1654 


03/14/94    59  FR  1654 

no/00/00 

■Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Bill  Ullman.  Health 
Insurance  Specialist  Div.  of  Provider 
Services  Coverage  Policy,  Department 
of  Health  and  Human  Services.  Health 
Care  Financing  Administration,  401 
East  High  Rise  Building,  6325  Security 
Boulevard,  Baltimore.  MD  21207.  410 
966-5667 

RtN:  093&-AC00 

1630.  CHANGE  IN  PROVIDER 
AGREEMENT  REGUUVTIONS 
RELATED  TO  FEDERAL  EMPLOYEE 
HEALTH  BENEFITS  (BP0-748-F) 

Legal  Auttwrity:  5  USC  8904(b) 
CFR  CitatiOh:  42  CFR  489 
Legal  Deadline:  None 
Abstract  Thi.s  rule  will  amend  current 
Medicare  regulations  to  require  that 
payment  for  inpatient  hospital  services 
furnished  to  retired  Federal  workers  age 
65  and  older  who  enrolled  in  a  Federal 
Employee  Health  Benefits  (FEHB)  plan 
but  who  are  not  entitled  to  receive 
hospital  beneHts  under  Medicare  Part 
A  (Hospital  Insurance)  may  not  exceed 
the  hospital  payments  established  for 
Medicare  purposes  for  inpatient 
hospital  services.  The  rule  will  also 
amend  current  Medicare  regulations  to 
authorize  HCFA  to  consider 
termination  or  nonrenewal  of  a 
hospital's  Medicare  provider  agreement 
for  knowingly  and  willfully  failing  to 
a<x.-ept.  on  a  repeated  basis,  the 
Medi<:arft  rate  as  payment  in  full  from 
i\n  FEHB  plan.  This  rule  will 
implement  section  7002(fl  of  OBRA  '90. 
enacted  November  5,  1990. 

Timetable: 


Action 


FR  Ola 


NPRM 

\PRM  Comment 

PerKXlEfxl 

lai  Actron 


02/10/94    59  FR  6228 
04/11,'94    59  FR  6228 

00/00/00 


Small  Entities  Affected:  Businesses, 
Organizations 

Qovemn>ent  Levels  Affected:  None 

Agency  Contact  Jackie  Sheridan. 

Chief.  Health  Organizations  Branch, 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  401  EHR.  6325 
Security  Boulevard,  Baltimore.  MD 
21207.  410  966^635 

RIN:  093&-AG03 


1631.  PAYMENT  FOR 
EXTRACORPOREAL  SHOCK  WAVE 
LITHOTRIPSY  SERVICES  FURNISHED 
BY  AMBULATORY  SURGICAL 
CENTERS  (BPD-762-FN) 

Legal  Authority:  42  USC  l395Ui)(2) 

CFR  Citation:  42  CFR  416.120;  42  CFR 
416.125:  42  CFR  416.130 

Legal  Deadline:  None 

Abstract:  This  notice  complies  with  the 
ixjurt  order  by  the  U.S.  District  Court 
for  the  District  of  Columbia  on  March 
12,  1992,  in  The  American  Lithotripsy 
Society  v.  Louis  W.  Sullivan,  M.D.  The 
court  order  stays  implementation  of  the 
Medicare  payment  rate  announced  on 
December  31.  1991  (56  FR  67666)  for 
Extracorporeal  Shock  Wave  Lithotripsy 
Services  furnished  in  Medicare 
Participating  Ambulatory  Surgical 
Centers  and  use  of  the  payment  rate 
in  determining  the  Medicare  allowance 
in  hospital  out-patient  departments 
until  the  Secretary  publishes  certain 
information  relevant  to  the  setting  of 
the  Extracorporeal  Shock  Wave 
Lithotripsy  Rate,  receives  comments, 
and  publishes  a  final  notice. 

Timetable: 


Action 


Oat* 


FR  CIta 


10/01,'93    58  FR  51355 
12/30/93    58  FR  6128 


Proposed  Notice 

Public  Comment 

PerKXI  End 
Final  Actk>n  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Joan  H.  Sanow, 
Health  Insurance  Specialist,  Division  of 
Special  Payment  Programs,  Department 
of  Health  and  Human  Services.  Health 
Care  Financing  Administration.  Room 
l-A-.S.  ELR.  6325  Security  Boulevard, 
Baltimore,  MD  21207-5167.  410  966- 
5723 

RIN:  ()q38-AG04 


1632.  INTERMEDIARY  AND  CARRIER 
FUNCTIONS  (BPO-111-N) 

Legal  Authority:  42  USC  1395b:  42 
USC  1395U 

CFR  Citation:  42  CFR  421.100;  42  CFR 
421.200 

Legal  Deadline:  None  . 

Abstract:  Current  regulations  list 
functions  that  intermediaries  and 
carriers  must  perform.  All 
intermediaries  and  all  carriers  must 
perform  all  the  enumerated  functions. 
This  rule  changes  the  regulations  to 
bring  them  into  greater  conformance 
with  the  Medicare  statute,  which  gives 
the  Health  Care  Financing 
Administration  flexibility  to  move  some 
functions  from  one  contractor  to 
another  to  reduce  inefficiency,  lower 
cost  or  achieve  better  program 
administration. 

Timetable: 


Action 


Date  FR  Cite 


02/22/94    59  FR  8446 
04/25/94    59  FR  8446 

07/17/94    59  FR  35664 


NPRM 

NPRM  Comment 

Penod  End 
Notice  to  Reopen 

Comment  Period 
Comment  Penod  End  10/11/94    59  FR  35664 
Final  Action  00/00/00 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Alan  Bromberg, 

Program  Analyst,  Div.  of  Contractor 
Planniiig  &  Managemt,  BPO. 
Department  of  Health  and  Human 
Services.  Health  Care  Financing 
■"Administration,  3-F-l  ME  Building. 
6325  Security  Boulevard,  Bahimore, 
MD  21207.  410  96«-7441 

RIN:  0938-AG06 


1633.  REVISED  MEDICAID 
MANAGEMENT  INFORMATiON 
SYSTEMS  (MB-38-FN) 

Legal  Authority:  42  USC  I396b(r) 

CFR  Citation:  42  CFR  433.1;  42  CFR 
431.17;  42  CFR  447.10;  42  CFR  447.45; 
42  CFR  74.20;  42  CFR  74.21 

Legal  Deadline:  None 

Atistract:  This  notice  sets  forth  revised 
general  functional  requirements  for  the 
Medicaid  Management  Information 
System  (MMIS).  The  MMIS  consists  of 
software  and  hardware  used  to  process 
Medicaid  claims  and  to  retrieve  and 
produce  utilization  and  management 
information  about  services  that  are 
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required  by  the  Medicaid  agency  or 
Federal  Government  for  administrative 
or  audit  purposes.  The  revised 
requirements  allow  States  more 
flexibility  to  exercise  variations  in  the 
implementation.  (Systems  concepts 
without  prescribing  a  particular  system 
design  or  solution.) 

Timetable: 


Action 


Data  FR  Ctte 


Proposed  Notice 

11/22/93 

58  FR  61692 

Public  Comment 

01/21/94 

58  FR  61692 

Penod  End 

Final  Action 

00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Richard  Friedman. 

Director.  Division  of  Payment  Systems, 
Medicaid  Bureau,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  273, 
ELR.  6325  Security  Boulevard. 
Baltimore,  MD  21207,  410  966-3292 

RIN:  0938-AGlO 

1634.  REVISIONS  TO  THE  DEFINITION 
OF  END-STAGE  RENAL  DISEASE  AND 
RESUMPTION  OF  ENTITLEMENT 
{BPD-738-F) 

Legal  Authority:  42  USC  426-1 

CFR  Citation:  42  CFR  406.13 

Legal  Deadline:  None 

Abstract  This  rule  revises  the 
definition  of  end-stage  renal  disease  to 
clarify  that  only  those  individuals 
whose  kidneys  have  failed  and  for 
whom  the  disease  is  expected  to  be  a 
life-long  affliction  are  eligible  for 
Medicare  and  end-stage  renal  disease 
benefits.  This  rule  also  specifies  that 
Medicare  enrollment  resumes  for 
individuals  who  again  begin  a  regular 
course  of  renal  dialysis  treatments  after 
a  previous  course  is  terminated  (with 
or  without  kidney  transplant)  and 
include  the  same  considerations  for 
those  who  have  a  second  transplant. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 

NPRM  Comment 

Penod  End 
Fir^  Action 


01A)6/94    59FR714 
03/07/94    59FR714 


UMI 


00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Paul  Oienick, 

Director,  Division  of  Medicare 


Eligibility  Policy.  BPD,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration.  Room 
401.  EHR  Building.  6325  Security 
Boulevard.  Baltimore,  Marj'land  21207. 
410  966-4472 

RIN:  0938-AG19 

1635.  STANDARDS  FOR  QUALITY  OF 
WATER  USED  IN  DIALYSIS  AND 
REVISED  GUIDEUNES  ON  REUSE  OF 
HEMODIALYZER  FILTERS  FOR  END- 
STAGE  RENAL  DISEASE  PATIENTS 
(BPD-766-F) 

Legal  Authority:  42  USC  I395rr 

CFR  Citation:  42  CFR  405.2140;  42  CFR 
405.2150 

Legal  Deadline:  None 

Abstract  This  rule  incorporates  by 
reference,  in  our  regulations,  the 
Association  for  the  Advancement  of 
Medical  Instrumentation  (AAMI) 
guidelines  for  monitoring  the  quality  of 
water  used  in  dialysis  as  published  in 
"Hemodialyzers  System,  Second 
Edition."  It  also  updates  an  existing 
incorporation  by  reference  to  reflect  the 
1992  edition  AAMI  voluntary 
guidelines  and  standards  on 
"Recommended  Practice  for  Reuse  of 
Hemodialyzers."  These  guidelines 
clarify  certain  issues  and  reflect  current 
medically  acceptable  dialysis  standards 
and  techniques. 

Timetat>le: 


Action 


Date  FR  cite 


02/14/94    59FR.e937 
04/15/94    59  FR  6937 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Jackie  Sheridan. 

Chief,  Health  Organizations  Branch, 
BPD.  Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Room  401.  EHR 
Building.  6325  Security  Boulevard. 
Baltimore.  Marjland  21207.  410  966- 
4635 

RIN:  0938-AG21 

1636.  MEDICARE  PROGRAM: 
PROPOSED  ADOmONS  TO  AND 
DELETIONS  FROM  THE  CURRENT 
LIST  OF  COVERED  SURGICAL 
PROCEDURES  FOR  AMBULATORY 
SURGICAL  CENTERS  (BPD-776-FN) 
Legal  Authority:  42  USC  I395i(i) 


Final  Rule  Stage 


CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  implements 
sections  1833(iMl)  of  the  Social  Security 
Act.  which  requires,  in  part,  that  the 
list  of  covered  ambulatory  surgical 
center  (ASC)  procedures  be  reviewed 
and  updated  at  least  every  2  years.  The 
last  update  was  published  December 
31,  1991.  This  notice  announces 
specific  proposed  additions  to,  and 
deletions  from,  the  list  of  surgical 
procedures  for  which  facility  services 
are  covered  when  the  procedures  are 
performed  in  a  Medicare  participating 
ASC  The  notice  also  announces 
changes  to  our  criteria  for  deleting 
procedures  from  the  ASC  list. 
Additionally,  it  announces  the 
assignment  of  payment  groups  for  each 
addition.  Finally,  it  reflects  statutor>' 
revisions  mandated  by  OBRA  '93 

Timetat>le: 


Action 


Data  FR  CMa 


Proposed  Notice 
Putjiic  Comment 

Penod  End 
Final  Action 


12/14/93 
02/14/94 

01/00/95 


58  FR  65357 
58  FR  65357 


Small  Entities  Affected:  Businesses 
Government  Levels  Affected:  None 

Agency  Contact  Jacqueline  Sheridan, 

Chief,  Health  Organizations  Branch, 
BPD,  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  6325  Security 
Boulevard,  Baltimore,  Mar)land  21207, 
410  966-4635 

RIN:  0938-AG27 

1637.  MEDICARE  PROGRAM: 
SPECIAL  PAYMENT  LIMITS  FOR 
HOME  BLOOD  GLUCOSE  MONITORS 
(BPD-778-FN) 

Legal  Authority:  42  USC  13951;  42  USC 
1395u(b) 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  notice  establishes 
special  payment  limits  for  standard 
home  blood  glucose  monitors, 
identified  as  code  EO607  of  the  HCFA 
common  procedure  coding  system.  The 
notice  is  intended  to  prevent  excessive 
payment  for  these  items. 

Timetable: 


Action 


Data 


FR  CHa 


Proposed  Notice  01/06/94    59  FR  755 
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Final  Rule  Stage 


Action 


DM* 


FR  CH* 


Comment  Period  End  03/07/94    59  FR  755 
Final  Action  02AXV95 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact  Joel  Kaiser.  Healtli 
Insurance  Specialist.  Medical  Services 
Payment  Brancti,  BPD.  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration,  Room 
l-H-5.  ELR.  6325  Security  Boulevard. 
Baltimore.  Maryland  21207.  410  966- 
4499 

RIN:  0938-AG28 

1638.  GENERAL  EVALUATION 
CRITERIA  AND  STANDARDS  FOR 
EVALUATING  PERFORMANCE  OF 
CONTRACT  (HSO-207-GNC) 

Legal  Authority:  42  USC  I320c-2(h)(2) 

CFR  Citation:  42  CFR  462 

Legal  Deadline:  None 

Abstract:  The  notice  provides  general 
criteria  and  standards  that  will  be  used 
to  evaluate  the  effective  and  efficient 
performance  of  Utilization  Quality 
Control  Peer  Review  Organizations 
(PROs)  for  new  contracts  entered  into 
on  or  after  April  1.  1993  by  the  53 
PROs. 

Timetable: 


Action 


FR  ate 


Notice  With  Ck>mmer»t  02/00/95 
Period 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Nancy  Lafferty. 

Program  Analyst.  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  2-D-2. 
Meadows  East  Building.  6325  Security 
Boulevard.  Baltimore.  Maryland  21207. 
410  966-6783 

RIN:  0938-AG32 


1639.  WITHDRAWAL  OF  COVERAGE 
OF  DIAGNOSTIC  NOCTURNAL  PENILE 
TUMESCENCE  TESTING  (IMPOTENCE 
TESTING)  (BPD-780-FN) 

Legal  Authority:  42  USC  I395y 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  notice  announces  the 
Medicare  program's  intent  to  withdraw 
coverage  for  diagnostic  nocturnal 


tumescence  (NPT)  testing  in  the  sleep 
disorder  clinic  and  to  exclude  coverage 
for  nocturnal  p>enile  tumescence  testing 
by  plethysmography  and  other 
monitoring  devices  in  all  settings. 
Public  Health  Service  studies  show  that 
NPT  testing  is  not  a  reliable  index  for 
evaluating  impotence.  Therefore,  it 
does  not  meet  HCFA's  criteria  for 
effectiveness. 

Timetable: 


Action 


Date  FR  Cite 


Proposed  Notice 
Public  Comment 

Period  End 
Fir>al  /Action 


01/04/94 
03rt)7/94 

00/00/00 


59FR308 
59FR309 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Maxine  Hormats, 

Special  Coverage  Issues  Branch. 
Department  of  Health  and  Human 
Services,  Health  Car©  Financing 
Administration.  Room  401.  EHR 
Building.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  410  966- 
4630 

RIN:  0938-AG43 

1640.  MEDICARE  PROGRAM: 
LIMITATIONS  ON  MEDICARE 
COVERAGE  OF  INTERMITTENT 
POSITIVE  PRESSURE  BREATHING 
MACHINE  THERAPY  (BPD-781-FN) 

Legal  Authority:  42  USC  1395x;  42 
USC  1395y 

CFR  Citation:  None 

Legal  Deadline:  None 

At)Stract:  Intermittent  positive  pressure 
breathing  (IPPB)  machine  therapy  is 
currently  covered  under  Medicare  as 
durable  medical  equipment  for  patients 
whose  ability  to  breathe  is  severally 
impaired.  Based  on  a  Public  Health 
Service  recommendation,  we  propose  to 
place  limitations  on  Medicare  coverage 
of  IPPB  machine  therapy. 

Timetable: 


Action 


Data 


FR  Cite 


UMI 


Proposed  Notice  06/29/94  59  FR  33520 
Comment  Period  End  08/29/94  59  FR  33520 
Final  Action  00/00/00 

Small  Entities  Affected:  Businesses. 
Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Walter  Rutenmueller. 

Chief.  Special  Coverage  Issues  Branch, 
Department  of  Health  and  Human 


Services,  Health  Care  Financing 
Administration,  Room  401,  EHR 
Building,  6325  Security  Boulevard. 
Baltimore.  Maryland  21207,  410  96A. 
5395 

RIN:  0938-AG44 

1641.  NONCOVERAGE  OF 
ELECTROSTIMULATION  OF 
SALIVARY  GLANDS  FOR  THE 
TREATMENT  OF  XEROSTOMIA  (DRY 
MOUTH)  (BPD-782-FN) 

Legal  Authority:  42  USC  I395y 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  announces  the 
Medicare  program's  intent  to  exclude 
from  coverage  electrostimulation  of  the 
salivary  glands  in  the  treatment  of 
xerostomia  secondary  to  Sjogren's 
Syndrome.  Public  Health  Service  (PHS) 
studies  show  that  there  is  insufficient 
data  to  establish  the  clinical  utility  of 
electrostimulation  to  evaluate  its  long- 
term  effectiveness,  or  to  identify  those 
xerostomia  patients  who  would  benefit 
from  this  procedure.  Also.  PHS  reports 
that  electrostimulation  is  not  widely 
accepted  as  a  treatment  for  xerostomia 
secondary  to  Sjogren's  Syndrome. 

Timetable: 


Action 


Dete         FR  ate 


Proposed  Notice  05/23/94    59  FR  26653 

Comment  Period  End  07/22/94    59  FR  26653 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Francina  Spencer, 

Special  Coverage  Issues  Branch. 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration.  Room  401,  EHR 
Building.  6325  Security  Boulevard. 
Baltimore,  Maryland  21207,  410  966- 
4614 

RIN:  0938-AG45 

1642.  PART  A  PREMIUM  FOR  1995 
FOR  THE  UNINSURED  AGED  AND 
FOR  CERTAIN  DISABLED 
INDIVIDUALS  WHO  HAVE 
EXHAUSTED  OTHER  ENTITLEMENT 
(OACT-046-N) 

Legal  Authority:  42  USC  l395i-2;  42 
USC  1395i-2a 

CFR  Citation:  None 

Legal  Deadline:  Other,  Statutory, 
September  30,  1994. 


HHS— HCFA 
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Other  deadline  is  for  public:ation  of 
Notice. 

Abstract  This  notice  announces  the 
hospital  insurance  premium  for 
calendar  year  1995  under  Medicare's 
iiospital  insurance  program  (Part  A)  for 
the  uninsured  aged  and  for  certain 
disabled  individuals  who  have 
exhausted  other  entitlement.  The 
uninsured  aged  are  those  individuaLs 
who  are  not  insured  under  the  Social 
Security  or  Railroad  Retirement  Acts 
and  do  not  otherwise  meet  the 
requirements  for  entitlement  to 
Medicare  Part  A.  Tlie  disabled 
lieneficiaries  are  those  who  lose 
monthly  Social  Security  cash  payments 
because  they  returned  to  work  even 
though  their  disability  continues. 
Se<:tion  1818(d)  of  the  Social  Security 
Act  specifies  the  method  to  be  used  to 
dotennine  tiiis  amount. 

Timetable: 


Action 


Date  FR  ate 


Notice  10/00/94 

Small  Entities  Affected:  None 
Govemn>ent  Levels  Affected:  None 

Agency  Contact  lohn  Wandishin. 

Director.  Division  of  Hospital 
Insurance.  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration.  1705  Whitehead 
Building,  6325  Security  Boulevard, 
Bahimore.  Maryland  21207.  410  968- 
6389 

RIN:  0938-AG49 

1643.  MEDICARE  PROGRAM: 
MONTHLY  ACTUARIAL  RATES  AND 
MONTHLY  SUPPLEMENTARY 
MEDICAL  INSURANCE  PREMIUM 
RATES  BEGINNING  JANUARY  1,  1095 
(OACT-047-N) 

Legal  Authority:  42  USC  1395r 

CFR  Citation:  None 

Legal  Deadline:  Other.  Statutorj'. 

September  30.  1994. 

Other  deadline  is  for  publication  of 

r^otice. 

At)stract  This  notice  announces  the 
monthly  actuarial  rates  for  aged  (age  65 
and  over)  and  disabled  (under  age  65) 
enroUees,  in  the  Medicare 
Supplementary  Insurance  (SMI) 
program  for  the  12  months  beginning 
January  1,  1995.  It  also  announces  the 
monthly  SMI  premium  rate  to  be  paid 
by  all  enrollees  during  the  12  montns 
iHjginning  fanuary  1.  1995. 


Timetable: 


Action 


Date 


FR  ate 


Notice 


10/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Carter  Warfield. 

Director,  Division  of  Supplementary 
Medical  Insurance,  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration.  Room 
M-1,  1705  Whitehead  Bulding,  6325 
Security  Boulevard.  Baltimore, 
Maryland  21207,  410  966-6396 

RIN:  0938-AG50 


1644.  INPATIENT  HOSPITAL 
DEDUCTIBLE  AND  HOSPITAL  AND 
EXTENDED  CARE  SERVICES 
COINSURANCE  AMOUNTS  FOR  1995 
(OACT-048-N) 

Legal  Auttiortty:  42  USC  I395e 

CFR  Citation:  None 

Legal  Deadline:  Other,  Statutory. 

September  15, 1994. 

Other  deadline  is  for-  publication  of 

Notice. 

Abstract:  This  notice  announces  the 
inpatient  hospital  deductible  and  the 
hospital  and  extended  care  services 
coinsurance  amounts  for  services 
furnished  in  calendar  year  1995  under 
Medicare's  hospital  insiirance  program 
(Medicare  Part  A).  The  Medicare  statute 
specifies  the  formulae  to  be  used  to 
determine  these  amounts. 

Timetable: 


Action 


Date 


FR  one 


Notice  10/00/94 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  John  Wandishin. 

Director.  Division  of  Hospital 
Insurance,  Department  of  Health  and 
Human  Ser\'ices.  Health  Care  Financing 
Administration.  Room  M-1.  1705 
Whitehead  Building,  6325  Security 
Boulevard,  Baltimore,  Maryland  21207, 
410  966-6389 

RIN:  0938-AG51 


1645.  REVISIONS  TO  GEOGRAPHIC 
PRACTICE  COST  INDICES.  PAYMENT 
POLiCtES  AND  ADJUSTMENTS  TO 
THE  RELATIVE  VALUE  UNITS  UNDER 
THE  PHYSiaAN  FEE  SCHEDULE  FOR 
CY  1995  (BPD-789-FO 

Regulatory  Plan:  This  entry  is  Seq.  No. 
60  in  Part  11  of  this  issue  of  the  Federal 
Register. 

RIN:  093a-AG52 

1646.  REDUCTIONS  IN  PAYMENTS 
FOR  HHA  SERVICES  (BPO-793-NC) 

Legal  Authority:  42  USC  1302;  42  USC 
1395x(r){l):  42  USC  1395hh:  PL  103- 
66,  Sec  13564 

CFR  Citation:  42  CFR  None 

Legal  Deadline:  None 

At>stract  This  notice  in  accordance 
with  PL  103-66,  provides  that  there  be 
no  changes  in  home  health  services 
cost  limits  for  cost  reporting  periods 
i>eginning  on  or  after  July  1,  1994  and 
before  July  1.  1996.  This  notice  also 
requires  the  Secretary,  when  granting 
or  extending  exceptions  to  cost  limits, 
to  limit  any  exception  to  the  amount 
that  would  have  been  granted  if  there 
were  no  restrictions  on  changes  in  the 
cost  limits. 

Timetable: 


Action 


Data  FR  Ot* 


Notice  With  Comment  11AXy94 
Period 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Robert  Kuhl,  Division 
of  Payment  and  Reporting  Policy, 
Department  of  Health  and  Human 
■  Services,  Health  Care  Financing 
Administration.  Room  l-F-5.  ELR.  6325 
Security  Boulevard.  Baltimore. 
Maryland  21207.  410  966^597 

RIN:  0938-AG54 

1647.  DATE  FOR  FILING  MEDICARE 
COST  REPORTS  {BPD-794-F) 

Legal  Authority:  42  USC  I395g 

CFR  Citation:  42  CFR  405.376;  42  CFR 
413.24 

Legal  Deadline:  None 

Abstract  This  rule  will  extend  the 
time  frame  providers  have  to  file  uk. 
reports  from  iio  later  than  3  months 
after  the  close  of  the  period  covered 
by  the  report  to  no  later  than  5  months 
after  the  close  of  that  period.  This 
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change  is  necessary  to  ensure  that 
providers  have  an  adequate  amount  of 
time  to  nie  complete  and  accurate  cost 
reports.  We  would  denne  what  HCFA 
considers  to  be  an  "acceptable"  cost 
report  submission. 

Timetable: 


Action 


Det* 


FR  Cite 


NPRM 

Pubiic  Comment 

Period  End 
Final  Action 


05/25m    59  FR  26998 
07/25/94    59  FR  26998 

OOAXVOO 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Katie  Walker, 

Payment  Policy  Branch.  Department  of 
Health  and  Human  Services,  Health 
Care  Financing  Administration,  Room 
l-F-5,  ELR,  6325  Security  Boulevard, 
Bahimore.  Maryland  21207.  410  966- 
7278 

RIN:  0938-AG55 

1648.  FREEDOM  OF  CHOICE  WAIVER; 
CONFORMING  CHANGES  (OMC-021-F) 

Legal  Authority:  42  USC  1302 

CFR  Citation:  42  CFR  431.55;  42  CFR 
431.57 

Legal  Deadline:  None 

Abstract:  This  rule  amends  existing 
Medicaid  regulations  on  freedom  of 
choice  waivers  granted  under  section 
1915(b)  of  the  Social  Security  Act  (Act) 
to  conform  them  to  the  amendments 
made  to  the  Act  by  sections  4604  and 
4742  of  OBRA  "90. 

Timetat>le: 


Action 


Data 


FR  ate 


Interim  Final  Rule        02/01/94    59  FR  4597 

Witti  Public 

Comment  Penod 

End 
Effective  Date  03/03/94    59  FR  4597 

Comment  Period  End  04/04/94    59  FR  4597 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Tracy  lensen.  Office 
of  Managed  Care.  Etepartment  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  4360 
Cohen  Building,  330  Independence 
Ave.  SW..  Washington,  DC  20201,  202 
619-2158 


RIN:  0938-AG63 


1649.  PAYMENT  TO  SWING  BED 
HOSPITALS  (BPD-805-FC) 

Legal  Autttority:  42  USC  I395tt 

CFR  Citation:  42  CFR  413.53;  42  CFR 
413.114 

Legal  Deadline:  None 

Abstract  This  final  rule  with  comment 
period  would  implement  section 
4008(j)  of  PL  101-508  by  setting  forth 
a  new  methodology  for  payment  of 
routine  extended  care  services  provided 
in  a  swing  bed  hospital.  Medicare 
payment  for  such  services  is 
determined  based  on  the  average  rate 
per  patient  day  paid  by  Medicare  for 
routine  care  services  provided  in  a  ftee 
standing  skilled  nursing  facility  (SNF) 
in  the  region  where  the  hospital  is 
located.  These  rates  will  be  determined 
prospectively  based  on  the  most  recent 
SNF  cost  reporting  data  available.  In 
accordance  with  PL  101-508,  this  rule 
also  provides  that  payment  for  these 
services  will  be  the  higher  of  the 
payment  cost  rate  in  effect  for  the 
current  calendar  year  or  for  the 
payment  rate  received  by  the  swing-bed 
hospital  for  the  prior  calendar  year. 

Timetable: 


Action 


Date  FR  Cite 


Final  Rule  WItti  05/00/95 

Comment  Period 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected: 
Undetermined 

Agency  Contact:  Katie  Walker, 
Director,  Division  of  Payment  and 
Reporting  Policy.  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  l-F-5, 
ELR,  6325  Security  Boulevard, 
Bahimore.  Maryland  21207,  410  966- 
7278 

RIN:  093B-AG68 

1650.  PHYSICIAN  PERFORMANCE 
STANDARD  RATES  OF  INCREASE 
FOR  FY  1995  AND  PHYSIOAN  FEE 
SCHEDULE  UPDATE  FOR  CY  1995 
(BPD-807-FNC) 

Legal  Authority:  42  USC  1302;  42  USC 
1395W-4;  42  USC  1395hh 
CFR  Citation:  None 

Legal  Deadline:  Final,  Statutory. 
October  31,  1994. 

At>stract  This  notice  announces  the 
calendar  year  (CY)  1995  updates  to  the 
Medicare  physician  fee  schedule  and 


the  Federal  fiscal  year  (FY)  1995 
performance  standard  rates  of  increase 
for  expenditures  and  volume  of 
physicians'  services  under  the  Medicare 
Supplementary  Medical  Insurance  (Part 
B)  program  as  required  by  sections 
1846(d)  and  (f),  respectively,  of  the 
Social  Security  Act. 

Timetable: 


Action 


Data  FR  Cite 


Final  Notice  Witti         10/00/9^ 
Comment  Period 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Bernard  Fatashnik, 

Director,  Division  of  Medical  Services 
Payment,  Department  of  Health  and 
Human  Services,  Health  Care  Financing 
Administration.  Room  l-H-5,  ELR,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207,  410  966-4497 

RIN:  0938-AG69 

1651.  CATEGORIZATION  OF  CLIA 
TESTS  AND  PERSONNEL 
MODIFICATIONS  (HSO-216-FC) 

Legal  Authority:  42  USC  263a;  42  USC 
1302:  42  USC  1395 

CFR  Citation:  42  CFR  493.2;  42  CFR 
493.3;  42  CFR  493.5;  42  CFR  493.7;  42 
CFR  493.9;  42  CFR  493.17;  42  CFR 
493.18;  42  CFR  493.19;  42  CFR  493.20; 
42  CFR  493.21;  42  CFR  493.25;  42  CFR 
493.35;  42  CFR  493.37;  42  CFR  493.39; 
42  CFR  493.43;  ... 

Legal  Deadline:  None 

At>8tract  This  final  rule  with  comment 
period  responds  to  comments  received 
concerning  two  previously  published 
rules  (57  FR  7002  and  58  FR  5215)  for 
implementing  CLIA.  In  this  rule,  we 
expand  personnel  requirements  so  that 
more  people  are  qualified  to  perform 
high  complexity  tests  and  physician 
performed  (now  called  provider- 
performed)  microscopy  procedures  and 
to  supervise  high  complexity  testing. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Rule  Witti  10/00/94 

Comment  Period 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  State 

Agency  Contact  Judith  Yost,  Chief 
Laboratory  &  Home  Health  Services 
Branch,  HSQB,  Department  of  Health 
and  Human  Services,  Health  Care 


Federal  Register  /  Vol.  59.  No.  218  /  Monday,  November  14.  1994  /  Unified  Agenda         57619 


HHS— HCFA 


Financing  Administration,  Room  l-C-2 
MWE.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  597- 
5907 

RIN:  0938-AG71 

1652.  MEDICAID  PROGRAM:  NURSE- 
MIDWIFE  SERVICES  (MB-085-P) 

Legal  Authority:  PL  103-66,  Sec  13605 

CFR  Citation:  42  CFR  440 

Legal  Deadline:  None 

Abstract:  This  rule  would  expand 
coverage  of  nurse-midwife  services 
under  the  Medicaid  program  by 
including  coverage  for  those  services. 
Tiie  nurse-midwives  perform  outside 
the  maternity  cycle  as  allowed  by  State 
law  and  regulation.  The  provisions  of 
this  rule  conform  the  regulations  to  the 
legislative  provisions  of  OBRA  "93. 

Timetable: 


Action 


Date 


FR  Cite 


07/18/94    59  FR  36479 
09/16/94    59  FR  36479 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  00/00/00 

Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Robert  Wardwell, 

Director,  Division  of  Coverage  Policy. 
Medicaid  Bureau,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  Room  400, 
EHR,  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  966- 
5659 

RIN:  0938-AG73 

1653.  MEDICAID  PROGRAM:  FEES 
FOR  VACCINE  ADMINISTRATION 
UNDER  PEDIATRIC  IMMUNIZATION 
PROGRAM  (MB-084-NC) 

Regulatory  Plan:  This  entry  is  Seq.  No. 
61  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0938-AG77 


1654.  e  CRITERIA  FOR  MEDICARE 
COVERAGE  OF  LUNG  TRANSPLANTS 
(BPD-812-NC) 

Legal  Authority:  42  USC  1395y 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract:  This  notice  announces 
Medicare  criteria  for  coverage  of  lung 
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transplants  under  certain 
circumstances.  We  have  determined, 
based  on  results  of  an  assessment 
conducted  by  the  Public  Health 
Service,  that  lung  transplants  are  a 
medically  reasonable  and  necessary 
service  when  furnished  to  patients  with 
progressive  end-stage  pulmonary  or 
cardiopulmonary  disease  and  when 
furnished  by  participating  facilities  that 
meet  specific  criteria.  Facilities  electing 
to  seek  Medicare  coverage  will  be 
required  to  submit  information 
establishing  that  the  criteria  are  met  for 
evaluation  by  HCFA. 

Timetable: 


Action 


Date 


FR  Cite 


Notice  Witti  Comment  10/00/94 
Period 

Small  Entities  Affected:  Businesses 

Government  Levels  Affected:  None 

Agency  Contact:  Claude  Mone,  Health 
Insurance  Specialist,  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration,  Room 
400,  EHR.  6325  Security  Boulevard, 
Baltimore,  Maryland  21207,  410  966- 
4671 

RIN:  0938-AG83 

1655.  e  INFORMATION,  COUNSELING. 
AND  ASSISTANCE  GRANTS 
PROGRAMS:  MEDICARE  PROGRAM 
(OBS-001-FC) 

Legal  Authority:  42  USC  1302;  42  USC 
1395hh 

CFR  Citation:  42  CFR  403 

Legal  Deadline:  None 

Abstract  This  rule  establishes,  for 
fiscal  years  1994  and  beyond,  a 
minimum  level  of  funding  for  grants 
made  to  States  to  provide  Medicare 
beneficiaries  with  information, 
counseling,  and  assistance  related  to 
obtaining  adequate  and  appropriate 
health  insurance  coverage.  It  also 
establishes  in  regulations  the  condition 
for  eligibility  for  these  grants, 
limitations  on  the  use  of  grant  funds 
in  certain  circumstances,  and  annual 
reporting  requirements.  This  grant 
program  is  in  accordance  with  OBRA 
"90. 

Timetable: 


Action 


Date 


FR  Cite 


Effective  Date 
Final  Rule  With 
Comment  Period 


10/07/94 

10/07/94    59  FR  51 125 


Action 


Date 


FR  CIt* 


Comment  Period  End  12/06/94 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Eric  Ung,  Health 
Insurance  Specialist,  Office  of 
Beneficiary  Services,  Department  of 
Health  and  Human  Services.  Health 
Care  Financing  Administration,  Room 
600,  EHR,  6325  Security  Boulevard, 
Bahimore,  Maryland  21207,  410  966- 
3193 

RIN:  0938-AG91     • 


1656.  •  QUALIFIED  HEALTH 
MAINTENANCE  ORGANIZATIONS: 
TECHNICAL  AMENDMENTS  (OIMC-009- 
FC) 

Legal  Authority:  42  USC  1302;  42  USC 
1395hh:  42  USC  300e;  42  USC  300e- 
5;  42  USC  300e-9;  31  USC  9701 

CFR  Citation:  42  CFR  417 

Legal  Deadline:  None 

At>stract  This  rule  clarifies  and 
updates  portions  of  the  HCFA 
regulations  that  pertain  to  Federal 
qualification  of  health  maintenance 
organizations  (HMOs),  continued 
regulation  of  qualified  HMOs,  inclusion 
of  qualified  HMOs  in  employee  health 
benefits  plans  offered  by  employers, 
and  administration  of  outstanding  loans 
and  loan  guarantees  that  were  awarded 
before  October  1.  1986,  under  the  Public 
Health  Ser\'ice  Act. 

Timetable: 


Action 


Date 


FR  Cite 


Final  Rule  With  10/03/94    59  FR  49834 

Comment  Period 
Effective  Date  10/31/94    59  FR  49834 

Comment  Period  End  1  i  /29/94    59  FR  49834 
Final  Action  00/00/00 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Tracy  Jensen.  Health 
Insurance  Specialist,  Office  of  Managed 
Care,  Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration,  Room  4360,  Cohen 
Building,  200  Independence  Avenue 
SW..  Washington,  DC  20201,  202  619- 
2158 

RIN:  093B-AG92 
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DEPARTMErfT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Health  Care  Financing  Administration  (HCFA) 


Completed  Actions 


1657.  MEDICAID  EUQIBILfTY  AND 
COVERAGE  REQUIREMENTS  (MB-001- 
F) 

CFR  Citation:  42  CFR  435.  42  CFR  436 

Completed: 

Reason  Date  FR  Ctte 

Final  Action  08/22/94    59  FR  43050 

Final  Action  Effective  08/18/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local 

Agency  Contact  Marines  Svolos.  410 
966-4451 

RIN:  0938-AA58 

1658.  DEDUCTION  OF  INCURRED 
MEDICAL  EXPENSES  (SPENDDOWN) 
(MB-020-F) 

CFR  Citation:  42  CFR  435.732;  42  CFR 
435.831:  42  CFR  436.831 

Completed: 
Reason 


Date  PR  ate 


Withdrawn  Ho  furtfw  07/26/94 
action  needed. 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Marinos  Svolos,  410 
966-4451 


RIN:  0938-AB07 


1659.  HOME  AND  COMMUNITY-BASED 
SERVICES  FOR  THE  ELDERLY  (MB- 
019- F) 

CFR  Citation:  42  CFR  435.3;  42  CFR 
435.217;  42  CFR  435.726;  42  CFR 
435.735;  42  CFR  436.2;  42  CFR  436.217; 
42  CFR  440.250;  42  CFR  441.10;  42 
CFR  441.350  to  441.357;  42  CFR 
441.360;  42  CFR  441.365;  42  CFR 
400.203;  42  CFR  440.1;  42  CFR  440.181 


Completed: 


Reason 


1660.  PAYMENT  ADJUSTMENTS  FOR       Completed 
HOSPITALS  THAT  SERVE  A 
DISPROPORTIONATE  NUMBER  OF 
LOW-INCOME  PATIENTS  (MB417-IFC) 

CFR  Citation:  42  CFR  412;  42  CFR  440; 
42  CFR  447 

Completed: 


FR  CHe 


Reason 


Date 


FR  Cite 


Wittxjrawn  07/26/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Bernard  TniflFer,  410 
966-1357 

RIN:  0938-AE35 

1661.  UTILIZATION  AND  QUALITY 
CONTROL  PEER  REVIEW 
ORGANIZATIONS  (PRO): 
CONFIDENTIAL  INFORMATION  (HSQ- 
190-P) 

CFR  Citation:  42  CFR  476 

■Completed: 


Reason 


Dale 


FR  ate 


Final  Action  07/18/94 

Small  Entitles  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact:  Harvey  Brook,  410 
966-6853 

RIN:  0938-AF03 

1662.  DAY  HABILITATiON  AND 
RELATED  SERVICES  (MB-37-P) 

CFR  Citation:  42  CFR  440 

Completed: 

Reason 


FR  ate 


Withdrawn  -  04A)1/94 

CofTibined  with 
0938-AF89  (MB- 
076-P) 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact:  Robert  Wardwell,  410 
966-5659 


Reason 


P***  FROte         Rif^.  0938-AFlO 


Withdrawn 


07/26/94 


Small  Entities  Affected:  None 
Govemment  Levels  Affected:  None 

Agency  Contact:  Robert  Wardwell,  410 
966-5659 

RIN:  0038-AD55 


1663.  MEDICARE  COVERAGE  OF 
SCREENING  MAMMOGRAPHY  (BPD- 
724-F) 

CFR  Citation:  42  CFR  405.534;  42  CFR 
405.535;  42  CFR  410.1;  42  CFR  410.10; 
42  CFR  411.15;  42  CFR  413.123;  42 
CFR  494.50 


Final  Acbon  09/30/94    59  FR  49826 

Final  Action  Effective  10/01/94    59  FR  49826 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contact:  William  Larson,  410 
966-4639 

RIN:  0938-AF26 

1664.  MEDICARE.  MEDICAID,  AND 
CLIA  PROGRAMS:  INSPECTION  AND 
CERTIFICATION  PROCEDURES  FOR 
LABORATORIES  (HSQ-193-P) 

CFR  Citation:  42  CFR  493 

Completed: 


Reason 


Date 


FR  ate 


Withdrawn  t>y  HCFA  -  09/19/94 
no  further  action 
anticipated 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact:  Pam  Vocke,  410  966- 
7089 

RIN:  0938-AF33 

1665.  MEDICAID  DRUG  USE  REVIEW 
PROGRAM  AND  ELECTRONIC 
CLAIMS  MANAGEMENT  SYSTEM  FOR 
OUTPATIENT  DRUG  CLAIMS  (MB-050- 
F) 

CFR  Citation:  42  CFR  456 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  09/23/94    69  FR  48811 

Final  Action  Effective   10/24/94    59  FR  48811 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  State 

Agency  Contact:  Al  Beachley,  410  966- 
3325 

RIN:  0938-AF67 

1666.  INTERMEDIARY  AND  CARRIER 
CHECKS  THAT  ARE  LOST.  STOLEN. 
DEFACED,  MUTILATED,  DESTROYED. 
OR  PAID  ON  FORGED 
ENDORSEMENTS  (BP0-114-FC) 
CFR  Citation:  42  CFR  424.350;  42  CFR 
424.352;  42  CFR  424.354 

Completed: 

Reason 


FRate 


Final  Action  07/26/94 

Small  Entities  Affected:  None 
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Government  Levels  Affected:  None 

Agency  Contact:  Samuel  Guida,  4f0 
966-7495 

RIN:  0938-AG16 


1667.  CHANGES  IN  PHYSICIAN 
ATTESTATION  REQUIREMENTS  (BPO- 
769-F) 

CFR  Citation:  42  CFR  412.46(c) 
Completed: 


Reason 


Date 


FR  ate 


Final  Action  05/09/94 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact:  lackie  Sheridan.  410 
968-4635 


RIN:  0938-AG34 


1668.  MEDICARE  PROGRAM: 
CHANGES  TO  THE  INPATIENT 
HOSPITAL  PROSPECTIVE  PAYMENT 
SYSTEMS  AND  FISCAL  YEAR  1995 
RATES  (BPD-802-F) 

CFR  Citation:  42  CFR  412;  42  CFR  413 


Completed: 


Reason 


Date 


FR  ate 


Final  Action  09«)1/94    59  FR  45330 

Final  Action  Effective   10/01/94    59  FR  45330 

Small  Entities  Affected:  Businesses, 
Organizations 

Govemment  Levels  Affected:  State. 
Federal 

Agency  Contact:  Lana  Price,  410  966- 
4529 


RIN:  0938-AG46 


1669.  REDUCTIONS  IN  PAYMENTS 
FOR  SNF  SERVICES  (BPD-795-NC) 

CFR  Citation:  42  CFR  413.30* 

Completed: 


Completed  Actions 


1670.  LIMITATIONS  ON  REVISIONS  TO 
FINAL  ADMINISTRATIVE  COST 
PROPOSALS  (BPO-122-P) 

CFR  Citation:  42  CFR  421.10 

Completed: 


ftoason 


Date 


FR  CH» 


Withdrawn  06/30/94 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact:  Don  Posen,  410  966- 
7533 

RIN:  0938-AG57 


1671.  REQUIRED  LABORATORY 
PROCEDURES  FOR  RURAL  HEALTH 
CLINICS  (BPD-783-F) 

CFR  Citation:  42  CFR  491.9 

Completed: 


Reason 


Date 


FR  ate 


Withdrawn  04/21/94 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact:  Jacqueline  Sheridan, 
410  966-4635 


RIN:  0938-AG62 


1672.  SELF-IMPLEMENTING 
COVERAGE  AND  PAYMENT 
PROVISIONS:  1993  LEGISLATION 
(BPO-791-F) 

CFR  Citation:  42  CFR  405.2137;  42  CFR 
405.2163:  42  CFR  405.2401;  42  CFR 
406.32;  42  CFR  408.20;  42  CFR  410.10; 
42  CFR  410.52;  42  CFR  410.60;  42  CFR 
413.157;  42  CFR  413.124;  42  CFR 
413.130;  42  CFR  418.306 

Completed: 
Reason 


Data 


FR  ate 


Reason 


Date 


FR  ate 


Withdrawn  by  HCFA  -  09/01/94 
no  further  action 
necessary. 

Small  Entities  Affected:  None 

Govemnoent  Levels  Affected:  None 

A3?ncy  Contact  Robert  Kuhl,  410  966- 

4597 


RIN:  0938-AG56 


No  comments  10/06/94 

received  on 
05/25/94  rule:  no 
action  necessary. 

Small  Entities  Affected:  None 

Govemment  Levels  Affected:  None 

Agency  Contact  Kfatt  Plonski,  410 

966-4662 

RIN:  0938-AG64 


1673.  FINAL  UMITATIONS  ON 
AGGREGATE  PAYMENTS  TO 
DISPROPORTIONATE  SHARE 
HOSPITALS:  FEDERAL  FISCAL  YEAR 
1994  (MB-088-N) 

CFR  Citation:  42  CFR  447.297;  42  CFR 
447.298 

Completed: 


Reason 


Date 


FR  ate 


Final  Action  05/02/94 

Small  Entities  Affected:  Businesses. 
Governmental  Jurisdictions 

Govemment  Levels  Affected:  State 

Agency  Contact  Richard  Strauss,  410 
968-2019 

RIN:'0938-AG74 


1674.  SMALL  BUSINESS  INNOVATION 
RESEARCH  GRANTS  FOR  FY  95 
(ORD-068-N) 

CFR  Citation:  None 

Completed: 


fteason 


Date 


FR  ate 


Final  fstobce  10/03/94    59  FR  50246 

Small  Entities  Affected:  Businesses 

Govemment  Levels  Affected:  None 

Agency  Contact  Cari  Hackerman.  410 
966-6644 

RIN:  0938-AG76 


1675.  e  MEDICARE  AND  MEDICAID 
PROGRAMS:  MEDICARE-MEDICAID 
COVERAGE  DATA  BANK 
REQUIREMENTS:  PRELIMINARY 
GUIDANCE  (BPO-125-N) 

Legal  Authority:  42  USC  I320b-14 

CFR  Citation:  None 

Legal  Deadline:  None 

Abstract  This  notice  informs  the 
public  about  section  1144  of  the  Social 
Security  Act,  which  is  self- 
implementing,  and  provides 
preliminary  guidance  to  employers  who 
are  required  to  report  infomiation  about 
all  individuals  covered  by  group  health 
plans  to  a  newly  established  Medicare- 
Medicaid  Coverage  Data  Bank. 
Information  in  the  data  bank  will  be 
used  to  help  identify  situations  where 
employer  group  health  plans  are 
responsible  for  making  primary 
payments  for  services  received  by 
Medicare  or  Medicaid  beneficiaries. 
This  notice  provides:  information  on 
the  background  and  legislative 


UMi 
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Completed  Actions 


authority  for  the  data  bank;  definitions 
of  key  teims;  reporting  requirements; 
the  identity  of  entities  that  are  required 
to.  or  may.  report:  reporting  dates; 
penalties  for  noncompliance;  and 
methods  of  reporting. 


Timetable: 


Action 


FR  CNe 


Final  Action  06/1(V94    50  FR  24167 

SmaH  EntJtiee  Affected:  Businesses. 
Governmental  Jurisdictions, 
Organizations 

Qovemment  Levels  Affected:  State. 
Local.  Tribal.  Federal 


Agency  Contact:  William  Zavoina. 

Department  of  Health  and  Human 
Services.  Health  Care  Financing 
Administration,  Bureau  of  Program 
Operations.  1445  Meadows  East  Bldg.. 
Baltimore.  MD  21207.  410  966-7461 

RIN:  0938-AC78 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Administration  for  Children  and  Families  (ACF) 


Proposed  Rule  Stage 


1676.  FOSTER  CARE,  ADOPTION 
ASSISTANCE,  AND  CHILD  WELFARE 
SERVICES 

Legal  Auttiorlty:  42  USC  627 

CFR  Citation:  45  CFR  1355;  45  CFR 
1356;  45  CFR  1357 

Legal  Deadline:  None 

AtMtract:  This  NPRM  will  propose 
criteria  the  Department  will  use  to 
verify  that  a  State  has  met  statutory 
requirements  and  is  eligible  to  receive 
additional  funds  under  section  427  of 
the  Social  Security  Act.  The  proposed 
rule  will  contain  the  specific  criteria 
by  which  State  performance  in  meeting 
the  requirements  of  section  427  is 
determined,  the  percentage  levels  and 
other  standards  for  case  record 
compliance,  and  procedures  for 
conducting  compliance  reviews. 

Timetable: 


Action 


FR  CHe 


NPRM  06/0(V95 

Small  Entities  Affected:  None 

Government  Levela  Affected:  State 

Additional  Information:  This  action 
was  previously  reported  under  RIN 
0980- AA08. 

Agency  Contact  Daniel  H.  Lewis. 

Associate  Commissioner.  Children's 
Bureau,  Admin,  on  Children.  Youth, 
and  Families.  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  P.O.  Box  1182. 
Washington.  DC  20013.  202  205-8618 

RIN:  0970-AA97 

1677.  AMENDMENTS  TO 
DEVELOPMENTAL  DISABILfTIES 
RULES 

Legal  Autttority:  42  USC  6000  et  seq 

CFR  CItadon:  45  CFR  1385;  45  CFR 
1.186;  45  CFR  1387;  45  CFR  1388 


Legal  Deadline:  Final.  Statutory.  April 

29.  1991. 

Abstract  This  NPRM  will  propose  to 
update  current  rules  with  clarifications 
and  new  requirements  to  implement 
recent  changes  in  the  Developmental 
Disabilities  Assistance  and  Bill  of 
Rights  Act  Amendments  of  1990  (Pub. 
L.  101-496)  and  1994  (Pub.  L  103-230). 

Timetable: 


Action 


FRCNe 


NPRM 


01AXV95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Additional  Information:  This  action 
was  previously  reported  under  RIN 
0980- AA48. 

Agency  Contact:  John  Doyle,  Director. 
Administration  and  Planning  Staff. 
Administration  on  Developmental 
Disabilities.  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  200 
Independence  Avenue.  SW..  Room 
315D.  Washington.  DC  20201,  202  690- 
5504 

RIN:  0970-ABll 


1678.  STANDARDS  FOR  SAFE 
TRANSPORTATION 

Legal  Auttiority:  42  USC  9801  et  seq 

CFR  Citation:  45  CFR  1310 

Legal  Deadline:  None 

Abstract:  The  NPRM  will  prc^xwe 
Head  Start  Performance  Standards  for 
the  safe  transportation  of  Head  Start 
children,  including  vehicle 
requirements,  driver  qualifications  and 
training  and  safety  rules  for  children 
and  staff  while  enroute  and  loading  and 
unloading  of  vehicles. 


Timetable: 


Action 


Dete 


FR  ate 


NPRM  01AXV95 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  None 

Agency  Contact  Douglas  Klafehn. 

Deputy  Associate  Commissioner.  Head 
Start  Bureau,  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  P.O.  Box  1182, 
Washington.  DC  20013,  202  205-8569 

RIN:  0970-AB24 


1679.  TITLE  IV-E  TRAINING 

Legal  Authority:  42  USC  674 

CFR  Citation:  45  CFR  235;  45  CFR 
1356.60 

Legal  Deadline:  None 

Abstract  Section  474  of  the  Social 
Security  Act  authorizes  Federal 
matching  for  training  personnel 
employed  or  preparing  for  employment 
by  the  State  or  local  child  welfare 
agency  at  75  {>ercent  instead  of  50 
percent  as  for  other  administrative 
costs.  This  NPRM  will  clarify  what  is 
includedJn  the  higher  reimbursement 
rate. 

Timetable: 


Action 


FR  CHe 


NPRM  01/00/96 

SmaN  Entities  Affected:  Undetermined 

Government  Levels  Affected:  State 

Agency  Contact  Daniel  H.  Lewis. 

Deputy  Associate  Commissioner. 
Children's  Bureau.  Admin,  on  Children. 
Youth  &  Families.  E)epartment  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families.  P.O.  Box  1182.  Washington. 
DC  20013.  202  205-8618 

RIN:  0970-AB25 
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1680.  STANDARDS  FOR  PURCHASE 
OF  FACUJTiES 

Legal  Authority:  42  USC  9801  et  seq 

CFR  Citation:  45  CFR  1309 

Legal  Deadline:  None 

Abstract:  This  regulation  will  propose 
standards  for  the  purchase  of  facilities 
as  required  by  the  Head  Start 
Improvement  Act  of  1992. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


10.'00/94 


SmaH  Entities  Affected:  Organizations 
Government  Levels  Affected:  None 

Agency  Contact:  Douglas  Klafehn, 

Deputy  Associate  Commissioner,  Head 
Start  Bureau.  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  P.O.  Box  1182. 
Washington.  DC  20013,  202  205-8569 

RIN:  0970-AB31 

1681.  NATIONAL  VOTER 
REGISTRATION  ACT  OF  1993 
PROVISIONS  AFFECTING  PUBLIC 
ASSISTANCE  AGENCIES 

Legal  Authority:  PL  103-31 

CFR  Citation:  45  CFR  205;50  (a)(4);  45 
CFR  206.10;  42  CFR  431.307  (a);  42 
CFR  431.307  (b) 

Legal  Deatfine:  None 

Abstract  Incorporates  general  guidance 
for  public  assistance  agencies  regarding 
registration  procedures  to  be  carried  out 
by  State  Public  Assistance  offices.  It 
removes  former  prohibitions  from 
distributing  such  materials  in  these 
offices. 

Timetable: 


Action 


Date 


FR  ate 


NPRM  10/00,'94 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  State, 
Local 

Agency  Contact:  Mack  Stmrs. 

Director.  Division  of  AFDC  Program. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  370  L'Enfant  Promenade 
SW..  Washington.  DC  20447.  202  401- 
9289 

RIN:  097&-AB32 


1682.  FAMILY  PRESERVATION  AND 
SUPPORT 

Legal  Authority:  42  USC  430  to  435 

CFR  Citation:  45  CFR  1355;  45  CFR 
1356;  45  CFR 1357 

Legal  Deadline:  None 

At>stract  This  NPRM  will  propose  to 
amend  the  requirements  under  title  IV- 
B  subpart  1  for  the  Child  Welfare 
Services  State  plan  and  set  forth  the 
requirements  the  State  must  adhere  to 
in  the  development  and  submission  of 
its  comprehensive  five  year  plan  under 
title  IV-B.  subpart  2,  family 
preservation  and  support  services.  The 
submission  of  this  jointly  developed 
plan  is  required  in  order  to  receive  both 
child  welfare  services  funds  under 
subpart  1  and  family  preservation  and 
support  services  funds  under  subpart  2 
for  fiscal  years  1995  and  following. 

Timetable: 


Action 


Date 


FR  Cite 


10/04/94    59  FR  50646 
12/05/94 


NPRM 

NPRM  Comment 
Period  End 

Small  Entities  Affected:  Governmental 
Jurisdictions 

Government  Levels  Affected:  State, 
Tribal 

Agency  Contact:  Daniel  H.  Lewis. 

Deputy  Associate  Commissioner, 
Children's  Bureau.  ACYF.  Department 
of  Health  and  Human  Services. 
Administration  for  Children  and 
Families.  P.O.  Box  1187.  Washington, 
DC  20013.  202  205-8618 

RIN:  0970-AB34 

1683.  NOTICE  OF  PROPOSED 
RULEMAKING  FOR  THE 
ADMIfftSTRATION  OF  NATIVE 
AMERICANS  45  CFR  PART  1336 

Legal  Authority:  42  USC  2991 

CFR  Citation:  45  CFR  1336 

Legal  Deadline:  None 

Abstract  The  regulations  propose  to 
amend  45  CFR  part  1336  to  implement 
new  legislative  requirements.  It  will 
incorporate  an  appeals  procedure 
affording  applicants  the  opportunity  to 
appeal  based  on  organizational 
ineligibility  «  activities  deemed 
ineligible,  when  determined  by  tlie 
ANA  Commissioner.  Native  American 
organizations  are  expected  to  welcome 
these  changes  which  provide  for  an 
appeal  of  appeals  decisions  and 


Proposed  Rule  Stage 


comport  Hith  recent  amendments  to  the 
statute. 

Timetable: 


Action 


Date 


FRCHe 


NPRM 
Final  Action 


03/00/95 

03/00/96 


Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  None 

Agency  Contact  Sharon  McCully. 

Director.  Planning  and  Support, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  FamiHes.  2(K)  Independence  Ave 
SW..  Washington.  DC  20201.  020  690- 
5780 

RIN:  0970-AB37 

1684.  INTERSTATE  CASE  CLOSURE 
Legal  Authority:  42  USC  1102 
CFR  Citation:  45  CFR  303 

Legal  Deadline:  None 

Abstract  This  regulation  proposes  to 
make  critical  changes  to  aid  States  in 
converting  their  caseloads  to  automated 
systems  by  1995.  Its  scope  is  limited 
to  interstate  case  closure  issues,  and 
should  provide  helpful  guidance  lO 
States  in  eliminating  from  their 
caseloads  cases  which  can  no  longer  be 
worked.  States  have  been  requesting 
such  criteria  for  the  past  several  years. 
The  intent  of  this  regulation  is  to  lessen 
State  burdens,  rather  than  to  create  new 
ones.  This  measure  would  complement 
welfare  reform  efforts  by  helping  States 
to  streamline  their  caseloads  as  they 
move  to  automated  systems,  thus 
preparing  them  for  changes  in  the 
welfare  system. 

Timetable: 


Action 


Dale 


FR  Cite 


NPRM 


00/OOAX) 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Locdl,  Federal 

Agency  Contact  Snsan  Notar,  Program 
Specialist.  Office  of  Child  Support 
Enforcement.  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families.  370  L'Enfant 
Promenade  SW..  Washington.  DC 
20447.  202  401-4606 

RIN:  0970-AB41 
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1685.  DIRECT  PAYMENTS  TO  INDIAN 
TRIBES  AND  TRIBAL 
ORGANIZATIONS  UNDER  TITLE  IV-B. 
SUBPART  1 

Legal  Authority:  42  USC  628 

CFR  Citation:  45  CFR  1357.40 

Legal  Deadline:  None 

Abstract  This  NPRM  will  propose  to 
amend  the  regulations  governing  direct 
payments  to  Indian  Tribes  and  Indian 
Tribal  Organizations  (ITOs)  for  child 
welfare  services  under  title  IV-B, 
subpart  1.  It  will  eliminate  the 
requirement  that  to  be  eligible,  Indian 
Tribes  and  ITOs  must  provide  services 
under  contract  (or  grant)  with  the 
Secrtflary  of  the  Interior  under  section 
102  of  the  Indian  Self-Determination 
Act.  It  will  also  add  a  description  of 
the  formula  used  to  calculate  the 
amount  of  Federal  funds  available  to 
eligible  Tribes  and  ITOs  under  title  IV- 
B.  subpart  1. 

Timetable: 


AeUon 


FR  cue 


NPRM  10AXV94 

Small  Entities  Affected:  Governmental 

Jurisdictions 

Qovemment  Levels  Affected:  State. 
Tribal 

Agency  Contact  Michael  Ambrose. 

Director.  Division  of  Child  Welfare, 
Children's  Bureau.  ACYF.  Department 
of  Health  and  Human  Services. 
-Administration  for  Children  and 
Families.  P.O.  Box  1182.  Washington. 
DC  20013.  202  205-8618 

RIN:  0g70-AB44 

1686.  REPATRIATION  -  ADVANCE 
APPROVAL  OF  COSTS 

Legal  Auttiority:  42  USC  1313 

CFR  Citation:  45  CFR  212  , 

Legal  Deadline:  None 

Abstract:  This  document  proposes  to 
amend  the  regulations  concerning  the 
U.S.  Repatriate  Program.  The  proposal 
is  to  require  agencies  providing 
assistance  to  groups  of  United  States 
citizens  who  are  returned  from  foreign 
countries  to  the  United  States  by  the 
Department  of  State  due  to  war.  threat 
of  war.  civil  disorder,  or  natural 
disaster  to  request  advance  approval 
from  the  Administration  of  Children 
and  Families  to  incur  expenses  for 
planning  receptions  for  such  groups,  for 


implementing  such  plans.  This  action 
is  necessary  in  order  for  the 
Department  to  control  the  limited 
funding  available  for  such  activities 

Timetable: 


Action 


FR  ate 


08/19/94    59  FR  42795 
10/18/94 


NPRM 

NPRM  Comment 

Period  End 
Final  Action  08/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected: 

Undetermined 

Agency  Contact  David  B.  Smith. 

Director.  ENvision  of  State  Legalization 
and.  Repatriation.  Department  of  Health 
and  Human  Services.  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade  SW..  Washington.  DC 
20447.  202  401-9255 

RIN:  0970-AB45 


1687.  e  REDUCTION  OF  REPORTING 
REQUIREMENTS  FOR  THE  STATE 
SYSTEMS  ADVANCE  PLANNING 
DOCUMENT  (APO)  PROCESS 

Legal  Authority:  42  USC  1302 

CFR  Citation:  45  CFR  95.600 

Legal  Deadline:  None 

Abstract:  These  proposed  rules  will 
decrease  the  reporting  burden  on  States 
and  increase  their  flexibility  within  the 
State  systems  APD  process  by 
increasing  the  threshold  under  which 
APDs  and  related  procurement 
documents  need  not  be  submitted  for 
Federal  approval.  Additionally.  States 
will  no  longer  be  required  to  submit 
biennial  security  plans  for  Federal 
review  and  approval. 

Timatable: 


Proposed  Rule  Stage 


1688.  e  BLOCK  GRANT  PROGRAMS 
(LOW  INCOME  HOME  ENERGY 
ASSISTANCE  PROGRAM  — LIHEAP>— 
FY  1995  AND  FY  1996  PROVISIONS 

Legal  Authority:  42  USC  8621 

CFR  Citation:  45  CFR  96 

Legal  Deadline:  None 

Abstract  This  Notice  of  Proposed 
Rulemaking  will  amend  the  DHHS 
block  grant  regulations  to  implement 
changes  to  the  Low  Income  Home 
Energy  Assistance  Program  (UHEAP* 
statute  which  were  made  by  the  Human 
Services  Amendments  of  1994  (Pub.  L. 
103-252).  Several  of  the  provisions  in 
the  new  law  are  self-implementing,  but 
a  few  require  implementing  regulations. 
The  major  provisions  requiring 
implementing  regulations  are-  - 
Inclusion  of  new  Assurance  16.  to 
require  grantees  to  submit  as  a  part  of 
their  annual  application  a  description 
of  their  annual  application  a 
description  of  their  "self-sufTiciency" 
activities  and  to  submit  a  report  to 
DHHS  on  the  effect  of  these  activities; 
-  Inclusion  of  allowable  uses  of  DOE 
rules  for  weatherization  services 
provided  with  UHEAP  funds;  -      • 
Inclusion  for  requirements  for 
submission  of  data  on  households 
served.  In  addition,  other  related 
amendments  to  the  regulations  will  be 
included,  concerning  the  following 
issues:  --  Consideration  of  different 
weighting  of  factors  under  the 
allocation  formula  for  the  leveraging 
incentive  program;  -  Hearing 
requirements  for  adult  disallowances;  - 
Allotments  for  territories;  and.  - 
Standards  for  reviewing  grantee 
interpretations  of  --  statutory 
requirements. 


Date 


FR  ate        Timetable: 


NPRM  01/00«5 

Small  Entities  Affected:  Undetermined 

Government  Levels  Affected:  Nqne 

Procurement:  This  is  a  procurement- 
related  action  for  which  there  is  a 
statutory  requirement.  There  is  no 
paperwork  burden  associated  with  this 
action. 

Agency  Contact:  Bill  Davis. 

Management  Analyst.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families.  370  L'Enfant  Promenade  SW., 
Washington,  DC  20447,  202  401-6404 

RIN:  0970-AB46 


Action 


0«a 


FR  ate 


NPRM 


12AXV94 


Small  Entities  Affected:  None 

Qovemment  Levels  Affected:  State, 
Tribal 

Agency  Contact  Janet  M.  Fox. 

Director.  Division  of  Energy  Assistance. 
Office  of  Community  Services. 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  370  L'Enfant  Promenade 
SW.,  Washington.  DC  20447,  202  401- 
9351 

RIN:  0970-AB47 


HH&— ACF 


.689.  e  AUTOMOBILE  RESOURCE 
LIMIT 

Regulatory  Plan:  This  entry  is  Seq.  No. 
62  in  Part  II  of  this  issue  of  the  Federal 
Register. 

RIN:  0970-AB48 


1690.  •  ADMtNtSTRATIVE  FLEXIBILITY 
RULE 

Legal  Authority:  42  USC  1302 

CFR  Citation:  45  CFR  205.31 

Legal  Deadline:  None 

Abstract  This  proposed  rule  add^a 
new  section  205.31  which  will  provide 
a  simple  administrative  process  for 
requesting  waivers  of  certain  AFDC 
regulatory  provisions.  Such  waivers 
will  give  States  more  flexibility  to 
devise  procedures  for  the  effective  and 
efficient  administration  of  their  AFDC 
programs.  The  major  provisions  for 
which  waivers  will  be  granted  are;  (1) 
the  requirements  for  prospective 
budgeting  of  income;  (2)  the  time 
period  for  calculating  the  total  amount 
of  overpayment  and  the  determination 
of  when  tbe  initial  overpayment  begins: 
and  (3)  other  provisions  on  various 
disregards  and  self-employment 
earning 

Timetable: 


Action 


Date 


FR  ate 


NPRM 


01/00/95 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Mack  Storrs, 
Director.  Division  of  AFDC  Program. 
De{>aTtment  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  370  L'Enfant  Promenade 
SW..  Washington,  DC  20447,  202  401- 
9289 

RIN:  097D-AB49 

1691.  e  HEAD  START  INITIATIVE  ON 
FAMILIES  WITH  INFANTS  AND 
TODDLERS 

Regulatory  Plan:  This  entry  is  Seq.  No. 
0  i  in  Part  U  of  this  issue  of  the  Federal 
Register. 

RIN:  097&-AB50 


1692.  e  FLEXIBUJTY  IN  THE 
UTIUZATION  OF  MFORMATION 
OBTAINED  THROUGH  THE  lf4COME 
EUGIBIUTY  VERIFICATION  SYSTEM 

Legal  Authority:  42  USC  1302 

CFR  Citation:  45  CFR  205.55;  45  CFR 
205.56;  45  CFR  205.60;  45  CFR  205.62 

Legal  Deadline:  None 

Abstract:  States  will  be  given  the 
flexibility  to  eliminate  certain  data 
matches  and/or  to  selectively  match 
only  certain  categories  of  recipients  or 
applicants.  In  addition.  States  can  also 
adjust  the  timeframes  for  follow-up  of 
match  "hits".  States  must  demonstrate 
that  their  proposed  changes  will  result 
in  a  more  efficient  and  cost  effective 
matching  operation. 

Timetable: 


Action 


Data 


NPRM 


12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact  Mack  Storrs. 

Director.  Division  of  AFDC  Program, 
Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families.  370  L'Enfant  Promenade 
SW..  Washington.  DC  20447.  202  401- 
9289 

RIN:  0970-AB51 

1693.  e  DESIGNATION  OF 
ALTERNATIVE  AGENCY  TO  SERVE 
INDIAN  TRIBAL  CHILDREN 

Legal  Authority:  42  USC  9801 

CFR  Citation:  45  CFR  1302 

Legal  Deadline:  None 

Abstract  This  NPRM  will  specify  a 
process  by  which  an  Indian  tribe  may 
identify  and  establish  an  ahernative 
agency  to  provide  Head  Start  Services 
if  the  agency  previously  serves  the  tribe 
is  terminated. 

Timetable: 


Action 


Date 


FR  ate 


NPRM 


01/00/95 


Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  Tribal 

Agency  Contact  Douglas  Klafehn. 
Deputy  Associate  Commissioner.  Head 
Start.  Bureau.  Department  of  Health 
and  Human  Services,  Administration 
for  Children  and  Families.  P.O.  Box 


Proposed  Rule  Stage 


1182.  370  LTntuit  Promenade  SW.. 
Washington,  DC  20013,  202  205-85«9 

RIN:  0970-AB52 

1694.  •  MCOME  ELIGBILITY 
CRITERIA  FOR  INDIAN  TRIBES 

Legal  Authority:  45  USC  9801 

CFR  Cit^wn:  45  CFR  1305 

Legal  Deadline:  None 

Abstract  This  NPRM  will  revise  the 
income  eligibility  criteria  used  in 
enrolling  Head  Start  children  and 
families  to  allow  Indian  tribes,  in 
certain  situations,  to  enroll  more 
children  whose  families  do  not  meet 
Head  Start's  income  criteria  than  would 
otherwise  be  f>ossible. 

Timetable: 


FR  Cite        Action 


Date 


FR  die 


NPRM 


01/OOu^ 


Small  Entities  Affected:  Organizations 
Government  Levels  Affected:  Tribal 

Agency  Contact  Douglas  iaafeluia. 

Deputy  Associate  Commissioner.  Heat 
Start,  Bureau.  Department  of  Health 
and  Human  Services.  Administration 
for  Children  and  Families,  P.O.  Box 
1182.  Washington.  DC  20013.  262  205- 
8569 

RIN:  0970-AB53 

1695.  •  CONSTRUCTION  OF  HEAD 
START  FACILITIES 

Legal  Authority:  42  USC  9801 

CFR  Citation:  45  CFR  1309 

Legal  Deadline:  None 

Abstract  This  NPRM  will  establish 
procedures  to  be  used  by  Head  Start 
agencies  in  requesting  to  use  Head  start 
grant  funds  to  construct  or  renovate  a 
Head  Start  facility. 

Timetable: 


Action 


Data 


FR  cne 


NPRM  03/00«5 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Oiganizations 

Government  Levels  Affected:  Local. 
Tribal 

Agency  Contact  Doeglas  Klafehn. 

Deputy  Associate  Commissioner.  Head 
Start.  Bureau.  Department  of  Health 
and  Human  Services.  Administration 
for  Children  and  Families.  P.O.  Box 
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UMI 


HHS— ACF 


Proposed  Rule  Stage 


1182.  Washington.  DC  20013.  202  205- 
PIN:  097O-AB54 


1696.  •  QUALITY  STANDARDS  FOR 
MEAD  START  PROGRAMS 

Legal  Authority:  42  USC  9801 

CFR  Citation:  45  CFR  1301;  45  CFR 
1304:  45  CFR  1309 

Legal  Deadline:  NPRM,  Statutory.  May 
18.  1995. 

Legal  deadline  only  pertains  to 
performance  standards. 

Abstract  The  NPRM  will  establish 
performance  standards  with  respect  to 
services  provided  by  Head  Start 
Programs  including  health,  education, 
parent  involvement,  nutritional,  social 
and  transitional  services,  administrative 
and  financial  management  standards 
and  standards  relating  to  the  condition 


and  location  of  facilities  used  to  carry 
out  Head  Start  activities. 

Timetable: 


Action 


FR  am 


NPRM  05/00^ 

Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Qovemment  Levels  Affected:  Local. 
Tribal 

Agency  Contact:  Douglas  Klafehn. 

Deputy  Associate  Commissioner,  Head 
Start  Bureau,  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  P.O.  Box  1182, 
Washington,  DC  20013,  202  205-8569 

PIN:  0970-AB55 

1697.  •  HEAD  START  FELLOWSHIPS 
PROGRAM 

Legal  Authority:  42  USC  9801 

CFR  Citation:  45  CFR  1311 


Legal  Deadline:  None 

Abstract:  This  NPRM  will  establish  the 
policies  and  procedures  to  be  used  ir 
selecting  individuals  to  be  part  of  the 
Head  Start  Fellowship  Program. 

Timetable: 


Action 


Date 


FR  Cite 


NPRM 


12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Douglas  Klafehn, 

Deputy  Associate  Commissioner,  Head 
Start  Bureau.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families.  P.O.  Box  1182, 
Washington,  DC  20013.  2f  2  205-8569 

RIN:  0970-AB56 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Administration  for  Children  and  Families  (ACF) 


Final  Rule  Stage 


1698.  AID  TO  FAMILIES  WITH 
DEPENDENT  CHILDREN  PROGRAM; 
EXTENSION  OF  MEDICAID 
ELIGIBILITY  WHEN  SUPPORT 
COLLECTIONS  RESULT  IN 
TERMINATION  OF  AFOC  ELIGIBILfTY 

Legal  Authority:  42  USC  606:  42  USC 
1302;  PL  98-378.  Sec  20;  PL  100-485. 
Sec  303(e) 

CFR  Citation:  42  CFR  435;  42  CFR  436; 
45  CFR  233 

Legal  Deadline:  None 

Abstract:  This  final  rule,  which 
implements  section  20  of  the  Child 
Support  Enforcement  Amendments  of 
1984  (Pub.  L.  98-378).  specifies  that  in 
any  case  where  the  collection  or 
increased  collection  of  support  under 
title  IV-D  of  the  Social  Security  Act 
contributes  in  whole  or  part  to  a 
family's  ineligibility  for  AFDC,  the 
family  is  deemed,  but  only  for  the 
purpose  of  Medicaid  eligibility,  to  be 
receiving  AFDC  for  a  period  of  four 
calendar  months  after  the  last  month 
of  AFDC  eligibility.  This  applies  only 
to  families  who  receive  AFDC  in  three 
of  the  six  months  immediately 
preceding  the  month  of  ineligibility. 
■'Ret;eived"  includes  those  individuals 
denied  an  AFDC  payment  solely 
because  of  a  payment  under  $10.  the 


recoupment  of  an  overpayment,  or 
because  the  payment  is  determined  to 
be  zero  as  a  result  of  rounding. 

Timetable: 


Action 


Dele         FR  Clle 


NPRM 
Final  Action 


11/27/92 
12AKV94 


57  FR  56294 


Smalt  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact:  Mack  A.  Stem. 

Director,  Division  of  AFDC  Program, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade 
SW..  Washington,  DC  20447.  202  401- 
9289 

RIN:  097O-AA07 

1699.  BLOCK  GRANT  PROGRAMS 
(LOW-INCOME  HOME  ENERGY 
ASSISTANCE  PROGRAM  — LIHEAP) 
FY  91  AND  FY  92  PROVISIONS 

Legal  Authority:  42  USC  8621  et  seq 

CFR  Citation:  45  CFR  96 

Legal  Deadline:  None 

Abstract  This  final  rule  amends  the 
Department's  regulations  governing  the 
administration  of  block  grant  programs: 
this  rule  applies  to  the  Low-Income 
Home  Energy  Assistance  Program 


(LIHEAP).  The  rule  revises  provisions 
included  in  an  interim  final  rule 
published  01/16/92,  that  amended  the 
block  grant  regulations  and 
implemented  changes  to  the  LIHEAP 
statute  which  were  made  by  the 
Augustus  F.  Hawkins  Human  Services 
Reauthorization  Act  of  1990  (Pub.  L. 
101-501).  These  changes  involve  the 
Department's  response  to  formal 
complaints,  a  reduction  in  the  percent 
of  LIHEAP  funds  that  grantees  may 
carry  forward  from  one  fiscal  year  to 
the  next,  waiver  authority  to  increase 
the  percent  of  LIHEAP  funds  that 
grantees  may  use  for  weatherization 
from  15%  to  25%,  a  requirement  for 
additional  outreach  and  intake  services 
under  certain  circumstances,  and  a  new 
leveraging  incentive  program.  This  final 
rule  also  makes  several  related,  largely 
technical  amendments  to  the  block 
grant  regulations. 

Timetable: 


Action 


Date 


FR  Cite 


Interim  Final  Rute        01/16/92    57  FR  1960 
Final  Action  12/00/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  Janet  M.  Fox, 

Director,  Division  of  Energy  Assistance, 
Office  of  Community  Services, 


HHS— ACF 


Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447,  202  401- 
9351 

RIN:  0970-AB15 


1700.  BLOCK  GRANT  PROGRAMS 
(LOW-INCOME  HOME  ENERGY 
ASSISTANCE  PROGRAM-UHEAP)— 
FY  93  AND  FY  94  PROVISIONS 

Legal  Authority:  42  USC  8621  et  seq 

CFR  Citation:  45  CFR  96 

Legal  Deadline:  None 

Abstract  The  final  rule  will  amend  the 
DHHS  block  grant  regulations  to 
implement  changes  to  the  Low  Income 
Home  Energy  Assistance  Program 
(LIHEAP)  statute  which  were  made  by 
the  Augustus  F.  Hawkins  Services 
Reauthorization  Act  (HRSA)  of  1990 
(Pub.  L.  101-501)  and  language  in  the 
fiscal  year  1993  appropriations  statute 
(Pub.  L.  102-394)  that  will  affect 
grantee  administration  of  the  LIHEAP 
program  in  fiscal  years  1993  and  1994. 
The  major  changes  effective  FY  93  and 
FY  94  is:  --  Ending  of  authority  to 
transfer  LIHEAP  funds  to  other  block 
grant  programs.  This  rule  also  contains 
proposed  requirements  for  an 
application  completion  date  in  order 
for  Indian  tribes  and  tribal 
organizations  to  receive  Community 
Service  Block  Grant  program  funds. 
The  rule  includes  certain  submission 
and  completion  dates  for  States 
applying  for  Community  Services, 
Social  Services  and  LIHEAP  block  grant 
funds  to  cover  requirements  imder  the 
Cash  Management  Improvement  Act  of 
1990.  P.L.  101-453.  Finally,  this  final 
rule  includes  changes  proposed 

Timetable: 


Action 


Date 


FR  ate 


NPRM 
Final  Action 


11/16/93    58  FR  60498 
12/00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact:  Janet  M.  Fox. 

Director.  Division  of  Energy  Assistance. 
Office  of  Community  Services. 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447,  202  401- 
9351 

RIN:  0970-AB16 


1701.  FAMILY  VIOLENCE 
PREVENTION  AND  SERVICES 
Legal  Authority:  42  USC  10407 
CFR  Citation:  45  CFR  1370 

Legal  Deadline:  NPRM,  Statutory. 
August  26,  1992.  Final,  Statutory, 
September  25,  1992. 

Abstract  Would  implement  the 
requirements  under  the  Family 
Violence  Prevention  and  Services  Act 
which  provides  various  grants  related 
to  domestic  violence. 

Timetable: 


Action 


Date  FR  ate 


NPRM 
Final  Action 


12/10/93 
01/00/95 


58  FR  64920 


Small  Entities  Affected:  Governmental 
Jurisdictions,  Organizations 

Government  Levels  Affected:  State, 
♦Local 

Agency  Contact:  Margaret  Washnitzer, 

Director,  Division  of  State  Assistance,    • 
Office  of  Community  Services, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade 
SW.,  Washington.  DC  20447,  202  401- 
2333 

RIN:  0970-AB18 

1702.  CHILD  ABUSE  AND  NEGLECT 
STATE  GRANT  PROGRAM 

Legal  Authority:  42  USC  5101 

CFR  Citation:  45  CFR  1340 

Legal  Deadline:  None 

Abstract:  The  primary  purpose  of  this 
NPRM  will  be  to  propose  revisions  to 
existing  regulations  at  45  CFR  1340  in 
order  to  implement  recent  amendments 
to  the  Child  Abuse  Prevention  and 
Treatment  Act  with  respect  to 
confidentiality  requirements. 

Timetable: 


Action 


Date  FR  Cite 


NPRM  05/18/94    59  FR  26046 

Final  Action  03/00/95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State 

Agency  Contact  David  W.  Lloyd, 

Director,  National  Center  on  Child 
Abuse  and  Neglect,  Department  of 
Health  and  Human  Services 
Administration. for  Children  and 
Families,  P.O.  Box  1182,  Washington, 
ex:  20013,  202  205-8586 

RIN:  0970-AB23 


Final  Rule  Stage 


1703.  STATE  LEGALIZATION  IMPACT 
ASSISTANCE  GRANT 

Legal  Authority:  PL  99-603;  PL  102-394 

CFR  Citation:  45  CFR  402 

Legal  Deadline:  None 

Abstract:  This  rule  amends  the  SLIAG 
regulations  to  implement  the 
amendment  to  IRCA  that  directs  the 
Secretary  to  reallocate  any  SLIAG  funds 
not  expended  by  States  by  December 
30,  1994  to  States  which  had  expended 
their  entire  allocations,  based  on  each 
State's  percentage  share  of  total 
unreimbursed  legalization  alien  costs  in 
all  States.  The  reallocated  funds  will 
be  available  until  June  30,  1995. 

Timetat>le: 


Action 


Date 


FR  ate 


NPRM 
Final  Action 


05/31/94 
12/00/94 


59  FR  28038 


Small  Entities  Affected:  None 
Government  Levels  Affected:  State 

Agency  Contact:  David  B.  Smith, 

Director,  Division  of  State  Legalization 
and  Repatriation,  Department  of  Health 
and  Human  Services,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade  SW.,  Washington,  DC 
20447,  202  401-9255 

RIN:  0970-AB28 

1704.  CHILD  CARE— REVISED 
REGULATIONS 

Legal  Authority:  42  USC  1302 

CFR  Citation:  Not  yet  determined 

Legal  Deadline:  None 

At>stract:  The  Administration  for 
Children  and  Families  will  amend 
existing  regulations  which  govern  the 
administration  of  child  care  programs 
under  Title  IV-A  of  the  Social  Security 
Act  (AFDC  Child  Care,  Transitional 
Child  Care.  At-Risk  Child  Care)  and  the 
Child  Care  and  Development  Block 
Grant.  Based  on  recent  legislative 
changes,  as  well  as  comments  from 
state  and  tribal  program  administrators, 
child  care  advocates  and  other 
interested  parties,  we  are  examining  a 
number  of  specific  regulatory 
provisions.  "The  purpose  of  this 
regulatory  package  vvill  be  to 
implement  legislative  changes,  reduce 
program  differences,  and  promote  better 
program  coordination.  We  do  not 
expect  these  changes  to  result  in 
significant  program  costs; 
administrative  savings  may  result. 
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HHS— ACF 


Tinwtabl*: 


Action 


PR  CtM 


NPRM 
Final  Action 


05^1/94    59  FR  24510 
12«V94 


Small  Entities  Affected:  None 

Qovemment  Levels  Affected: 

Undetermined 

Agenty  Contact  Olivia  M.  Golden. 

Cnmmi&sioner.  Administration  on, 
Children.  .Youth  and  Families. 
•  Department  of  Health  and  Human 
Services.  Administration  for  Children 
and  Families,  P.O.  Box  1182. 
Washington.  DC  20013.  202  205-«572 

RIN:  097O-AB33 


1705.  STATEWJDE  AUTOMATED 
CHILD  WELFARE  INFORMATION 
SYSTEM 

Legal  Authority:  PL  103-66 

CFR  Citation:  45  CFR  1355:  45  CFR 
1356 

Legal  OeadNne:  None 

Abstract  These  interim  final  rules 
implement  section  13713  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1993,  Public  Law  103-66  signed  by  the 
President  on  August  10.  1993. 

Timetable: 


Action 


FR  CIt* 


Interim  Final  Rule 
Final  Action 


12/22/93    58  FR  87939 
12,'00/94 


Small  Entities  Affected:  None 
Government  Levels  Affected:  None 

Agency  Contact  Naomi  B.  Marr, 

Director.  Office  of  Information  Systems 
Mgmt.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  300  E  Hubert 
Humphrey  Building.  200  Independence 
yAve.  SW..  Washington,  DC  20201,  202 
"■^01-6960 

RIN»  097a-AB38 


1706.  CHILD  SUPPORT 
ENFORCEMENT  PROGRAM: 
PATERNITY  ESTABLISHMENT  AND 
REVISION  OF  CHILD  SUPPORT 
ENFORCEMENT  PROGRAM  AND 
AUDIT  REGULATIONS 

Legal  Authority:  42  USC  663(h):  42 
use  604(d):  42  USC  652(%)(lh  42  USC 

652(a)(4) 

CFR  Citation:  45  CFR  301;  45  CFR  302; 
45  CFR  303;  45  CFR  305 

Legal  Deadline:  Other.  Statutory, 
O«:tober  1.  1993. 

Statutory  effective  date;  the  law  allows 
for  a  later  effective  date  in  States 
needing  to  enact  State  laws. 

Abstract  This  final  rule  contains 
provisions  regarding  both  paternity 
establishment  and  the  audit.  The 
paternity  establishment  provisions 
which  Implement  the  requirements  of 
-section  13721  of  the  Omnibus  Budget 
Reconciliation  Act  of  1993  (OBRA'93) 
require  States  to  adopt  a  variety  of 
procedures  de-  igned  to  streamline  the 
paternity  establishment  process.  These 
include  the  use  of  default  orders,  a 
presumption  of  paternity  based  on 
genetic  test  results,  conditions  for 
admission  of  genetic  test  results  as 
evidence,  and  expedited  decision- 
making process  for  paternity  cases  in 
which  title  IV-D  services 'are  being 
provided.  In  addition,  this  final 
regulation  amends  regulations 
governing  the  audit  of  State  Child 
Support  Enforcement  (IV-D)  pi^ograms 
and  the  imposition  of  financial 
penahies  for  failure  to  substantially 
comply  with  the  requirements  of  title 
IV-D  of  the  Act.  This  regulation 
specifies  how  audits  will  evaluate  State 
compliance  with  the  requirements  set 
forth  in  title  IV-D  of  the  Act  and 
Federal  regulations,  including 
requirements  resulting  from  the  Family 
Support  Act 


Final  Rule  Stage 


Timetable: 


Action 

NPRM 
Final  Action 


FRCtto 


11/2»93    58  FR  62599 
iat)0/94 


Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Lo<:al,  Federal 

Additional  Information:  This  regulation 
includes  RIN  0970- AA74  which  is 
hereby  withdrawn. 

Agency  Contact  Marianne  Upton. 

Branch  Chief.  Policy  Division.  Office  of 
Child  Support  Enforcement, 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  370  L'Enfant  Promenade 
SW..  Washington,  DC  20447.  202  401- 
5373 

RIN:  0970-AB40 


1707.  REFUGEE  RESETTLEMENT 
PROGRAM:  MISCELLANEOUS 
CHANCES 

Legal  Authority:  8  USC  1522 

CFR  Citation:  45  CFR  400    . 

Legal  Deadline:  None 

Abstract  We  are  proposing  to  make 
miscellaneous  changes  to  existing 
regulations  at  45  CFR  Part  400. 

Timetable: 


Action 


DM* 


FR  Cite 


NPRM  Oa'12/94    59  FR  41417 

Interim  Final  Rute        0a'0(V95 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State, 
Local 

Agency  Contact  Toyo  A.  Biddle, 

Deputy  Director,  Division  of  Policy 
Analysis.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  370  L'Enfant 
Promenade  SW.,  Washington.  D.D. 
20447.  202  401-9250 

RIN:  0970-AB42 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Administration  for  Children  and  Families  (ACF) 


Completed  Actions 


1708.  REVISIONS  OF  CHILD  SUPPORT 
ENFORCEMENT  PROGRAM  AND 
AUDTT  REGULATIONS 

CFR  Citation:  45  CFR  301;  4.'->  CFR  305 


Completed: 


Reason 


Dale 


FRCtle 


Withdrawn  •  *  08/19^94 

Combined  Witti  RIN 
0970-AB40 


Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Lourdes  Henry,  202 
401-5440 

RIN:  0970-AA74 
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Completed  Actions 


"709.  HEAD  START  PERFORMANCE 
STANDARDS  FOR  INFANTS. 
TODDLERS.  AND  PREGNANT  WOMEN 

CFR  Citation:  45  CFR  1307 

Completed: 

Reason 


1710.  TECHNICAL  CHANGES  TO  THE 
AFDC  PROGRAM  AS  REQUIRED  BY 
OBRA  90 

CFR  Citation:  45  CFR  205;  45  CFR  233 
Completed: 


Date 


FR  Cite        Reason 


WrttKJrawn  08/19/94 

Small  Entities  Affected:  None 

Government  Levels  Affected:  None 

Agency  Contact  Douglas  Klafehn.  202 
205-8569 


Date 


FR  Cite 


RIN:  0970-AB04 


Final  Action  05/19/94    59  FR  26141 

Small  Entities  Affected:  None 

Government  Levels  Affected:  State. 
Local.  Federal 

Agency  Contact  Mack  A.  Storrs,  202 
401-9289 

RIN:  0970-AB14 


1711.  AUTOMATIC  DATA 
PROCESSING  EQUIPMENT  AND 
SERVICES;  CONOmONS  FOR 
FEDERAL  RNANCIAL  PARTICIPATION 
AND  GENERAL  ADMINISTRATION  - 
PUBLIC  ASSISTANCE  PROGRAMS 
CFR  Citation:  45  CFR  95;  45  CFR  205 
Completed: 


Reason 


Data 


FR  Cite 


Rnal  Action  06/15/94    59  FR  30707 

Small  Entities  Affected:  None 

Government  Levels  Affected;  None 

Agency  Contact  William  Davis,  202 
401-6404 

RIN:  0970-AB39 


DEPARTMENT  OF  HEALTH  AND  HUMAN  SERVICES  (HHS) 
Administration  on  Aging  (AOA) 


Proposed  Rule  Stage 


1712.  GRANTS  FOR  STATE  AND 
COMMUNITY  PROGRAMS  ON  AGING^ 
INTRASTATE  FUNDING  FORMUI 
TRAINING.  RESEARCH  AND 
DISCRETIONARY  PROGRAMS;       , 
VULNERABLE  ELDER  RIGHTS;  Af^ 
GRANTS  TO  INDIANS  &  NATIVE 
HAWAilANS 

Legal  Authority:  PL  102-375,  sec 
202(a)(10);  PL  102-375.  sec  202(a)(14): 
PL  102-375.  sec  305(a):  PL  102-375,  sec 
305(a)(1);  PL  102-375.  sec  305(a)(c):  PL 
102-375,  sec  305(a)(2):  PL  102-375,  sec 
305(a)(2)(D);  PL  102-375,  sec 
305(a)(1)(E);  PL  102-375,  sec 
305(a)(2)(E);  PL  102-375.  sees  305(d)(1) 
to  305(d)(4);  PL  102-375,  sec 
305(a)(A)(i);  PL  102-375,  sec 
306(a)(6)(O)(i);  PL  102-375,  sec 
306(a)(13);  PL  102-375,  sec  307(a)(1); 
PL  102-375,  sec  307(a)(C)(i);  ... 

CFR  Citation:  45  CFR  1321;  45  CFR 
1324;  45  CFR  1326;  45  CFR  1327;  45 
CFR  1328 

Legal  Deadline:  NPRM.  Statutory,  April 
1.  1993.  Final.  Statutory.  June  1.1993. 

Abstract  The  Administration  on  Aging 
(AoA)  is  proposing  to  revise  the  current 
rules  governing  State  agencies,  area 


agencies  on  aging.  Indian  tribes, 
organizations  serving  older  individuals 
who  are  Hawaiian  Natives,  and  service 
providers  providing  services  and 
advocating  on  behalf  of  older 
individuals  who  are  eligible  for 
supportive  and  nutrition  services  under 
the  Older  Americans  Act  of  1965.  as 
\amended. 

le  purpose  of  these  revisions  is  to 
.  t)vide  a  structure  for  the  operation  of 
thXAct's  Title  VII  program  for 
vulnstrable  elder  rights  protection 
activitt^  under  a  new  45  CFR  part 

1327  of  these  regulations;  establish 
competitive  guidelines  and  procedures 
for  the  making  of  Title  IV  grants  and 
contracts,  under  a  new  45  CFR  part 
1324  of  these  regulations:  and  clarify 
new  program  and  policy  directions  in 
the  development  of  intrastate  funding 
formulas,  as  well  as  past  omissions, 
under  45  CFR  parts  1321,  1326.  and 

1328  of  these  current  regulations.  We 
believe  that  these  additions  and 
revisions  will  assist  State  agencies,  area 
agencies  on  aging.  Indian  tribes, 
organizations  serving  older  individuals 
who  are  Hawaiian  Natives,  and  ser\'ice 
(cont) 


Timetable: 


Balance  of  OAA  Amendments 

NPRM  11/00/94 
Elder  Rights  Protection 

NPRM  10/00/94 
Intrastate  Funding  Formulas 

NPRM  03/17/94  (59  FR  12728) 
NPRM  Comment  Penod  End  05/16/94 
Final  Action  10/00/94 

Small  Entities  Affected:  Organizations 

Government  Levels  Affected:  State. 
Tribal 

Additional  Information:  ABSTRACT 
CONT:  providers  in  the  development 
and  provision  of  community-based 
services. 

Agency  Contact  William  F.  Benson. 

Deputy  Assistant  Secretary  for  Aging. 
Department  of  Health  and  Human 
Services,  Administration  on  Aging,  330 
Independence  Avenue  SW..  Room 
4760.  Cohen  Bldg..  Washington.  DC 
20201.  202  619-0556 

RIN:  0985-AAOO 

[FR  E)oc.  94-23418  Filed  11-10-94:  8:45  am] 
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